jj 
ld 


CORPUS JURIS, 


BEING 


A COMPLETE AND SYSTEMATIC STATEMENT 


OF 


Kf THE WHOLE BODY OF THE LAW 


\ 54 
AS EMBODIED IN AND 
Clo DEVELOPED BY 


Vol, +5 
aes ALL REPORTED DECISIONS 


EDITED BY 
WILLIAM MACK, LL.D. 


Editor-in-Chief of the Cyclopedia of Law and Procedure 
AND 
DONALD J. KISER, LL.D. 


Contributing Editor of the Cyclopedia of Law and Procedure 


The law is progressive and expansive, adapting itself 
to the new relations and interests which are constantly 
springing up in the progress of society. But this prog- 
ress must be by analogy to what is already settled. 

GREENE, C. J., in 1 R. I. 356. 


VOLUME XLV 


New York 


THE AMERICAN LAW BOOK CO. 
London: Butterworth & Co., Bell Yard 
1928 


PRINTED FOR 
A. L. B. CO. 


— 


Copyright, 1928 
By The American Law Book Company 


TO 
CHARLES WALTER DUMONT, LL.D. 


January 1, 1860—January 1, 1928 


the author of the plan of the Cyclopedia of Law and Procedure, 
the inspiration of the organization which brought that work 
to completion, and whose creative genius has evolved the 
plan of Corpus Juris, these volumes are dedicated. 


Bx 
‘ eee 1 


. 


er 


Wee 


-— > See ee ees 


Lae 


eda. 17s 


SF eee 


ee ee ry ee ee ee ee ee 


Vee oe 


he ies 


TABLES OF TITLES, WORDS AND PHRASES, AND 
MAXIMS IN THIS VOLUME — 


; ae TITLES 
. -- Pace . PAGE 
Matual Benefit Insurance 2 oe ks cet Dr lH Neb xCa 6 oe. aps wudnnciers eisia-cuse an bes ars one eee 588 
TNT Sanya Ae OAR Sol a ee it UE a a a OOK |i INO GIGENICE fe. f cniess leva Sue donbiouslle co oibee use epee 608 
DNiawioable WALCIS..s-.cccrecccccsheaese Gv enk GOO 
WORDS AND PHRASES* 
Mutual building and loan association...... emaisese OO Al Na kedgie:.. c3 2pctin wicruedveienbonine ye oie eee 364 
UE Male COMMA Celt Yel tis covers en enue PIS BOl4 | Naked possession:.<...o0e:..+ 24 .nnne cas ae 364 
MVEA CONSENG. to chip icon Gees ee csuco a ee 361 | Naked possibility or Expectancy.............. 364 
Mutual contract.......... ae bois eh MOR ISEE SOUL Naked nowerincsew.aeecens en Pere bee ee 364 
Martial Covenants bi .c pcp oo ns oo -TROIEROUEIE YO DOI | Naked) promise. Juniguic: elses eon oh eee 364 
BANAL CrEGIUS, . ce yo obese bese oo oy eee Sole IH Naked trust's s-7cm st anew phone ae eee 5 ee 364 
MUI IROC DLS Stic A. ect ae oo oe bec ee BUG SOI FINAN E aim cinislaue ances, eee ae fetish pa eee OS: 
DVN NGUTANCC sc nubs eae cs pen bles ce with SOLA | Neel ysis skis abn iis Se ae aie th 364 
ON” Slug ig De age ERS ne a ee At 361 | Nam feudum sine investitura nullo modo con- 
NN Sn ie te ko hep ake iit. tc¢ 361 BUC POPUIGS. ce 5 s\n Rest pes ae ges A 391 
Mirsual mistake... 2 g- oa nw Date: ise ea ee OUT NGATONL UIE Sse ack treks 9, tito ate ay aco hare 391 
MaMa OOM ce a se rerlcp sid grec surat bie wbbcecovasa VA BOM | NARI Sic ais ce kcn hea kes EE aD os sa 391 
MILO UMIRCS gay bin nk ena ore +3, oe -RAOORI INS Otapatbyi. le. cease et ys ban ae eee 391 
ROMER TIS AN atin en et eae Son see DOM EN ATCISSUS, hues cava bt ait alg ne ceahe nla eae eae 391 
Ne ere 5 gut hin icp ae Kapoacee ya) OI) INATCOSIS. ee es i ona. » anes treneipage pages EIR, 391 
on FS RP SARS oe NOE BR a ce eI BOI INATCOLIC. ate craigs nga eae Abe ek nee eee 391 
aa ia Sopa <5 3D BOI) NATE (akg cae dis Vad cea ty tees kee ey eee 391 
rN Sik ian ahs 5's apie bose BOS“) (NATEAIO. oo. a fee oP Fe ORE DER 391 
a cass Wo a aks beh s Poca 5 wad BOSAL Na Bow ss 28 EY ea ae Peed te ee eee 391 
es a pinta bythe RENO TASS BO8A|| INatroweds eins ns eoeee dS ele Pee 391 
Mystery...... Pe ek tears ie eA BOIOKS SOV) (Nawab esos Be aus FO ede a Dare aee wes ta MONRS 391 
Mystic will or Testament.................aucillewe BOA INGHETO TY AIOE he ea RD Sle Pee a ts 1394). 
CS Gh Lee Nhe 0 eel OM SORE RRM: P58 BOBA ANMONAU EES 5 2% asad eh ee omar Jo SORE 391 
OL, Sink Ae EI Sisto yo LARS 8638") National bank, /0w Ai Seika is 2 28), Ree 392 
RN cr en os cr cleuleg ny ged BRIBE 2 o0e2\) Nationalbank*bills: 20 eel, oWeclas sahele caiee 392 
EON od god eo eg hk aot ncen bes eT OELIY 363 | National banking system............ ee MRE 892 - 
Dee AULHOTILY > oo cee oiseerece ee eetnciers meee ORES 364 | National bank notes... ......0...06. a gi AEE 392 
TNE COMESSION Ao. s cp cleceisccd-vebec wis PRIDE » 364¥| National:board of health......... 0.4... <7) 392 
DNEEEC-CODUTACTS «.., « -ie.s,<santiehinenescvereas Ysacvaiy cheats 364 | National building and loan association. ....... 392 
CIO EED a ches, cie 4. dhcons ts snt-tarnere anckbs-n th AER D« 3647| National :corporationsy:....a6 0-2. eer TR 392 


i 


* The Civil Law material, including Spanish words nt vee oe oR. in this volume, was prepared by CHARLES 
SUMNER LOBINGIER, J. D., D.C.L., Pu.D., member Nebraska Supreme Court (Commission), 1902-1903; 
Judge, Court of First Instance, Philippines, 1904-1914; Judge, United States Court for China, 1914-1924; Chief 
Attorney, U.S. Department of Justice, 1925— ; detailed for survey of Cuban Laws, 1926; Professor of Law, 
University of Nebraska, 1900-19038; Professorial Lecturer in Law, University of the Philippines, 1910— : 
Member faculty, Comparative Law School of China, 1915—  _—_ ; Professor of Civil and Comparative. Law, Na- 
tional University, Washington, D. C., 1925-— ; Vice-Chairman, Comparative Law Bureau, American Bar 
Association, 1919— ; Author ‘‘Philippine Practice” (1907); ‘‘The People’s Law”’ (The Macmillan Co., 1909): 


-*'he Evolution of the Roman Law” (2d ed., 1923); ‘‘Alevosia’”’ 2 C. J. 1030; ‘‘Arrendamiento” 5 C. J. 375; 
5 “Autor” (Crim. L.) 6 C. J. 868; ‘‘Bastardo” 7 C.J. 934; ‘‘Beneficio de Inventario” 7 C. J. 1135; ‘‘Bienes’”’ 


7G. J. 1154; ‘‘Bona Paraphernalia” 8 C.J. 1149; ‘‘Cadena” 9C.J. 1115; **Calumnia” 9 C.J. 1119; ‘‘Censo” 
11 GC. J. 67; ‘‘Code” 11 C. J. 940; ‘‘Codicillii” 11 ©. J. 944; ‘“‘Cohecho” 11 C. J. 953; ‘*‘Collatio Bonorum” 
11G.J. 962; ‘‘Commodatum” 12C.J. 151; ‘‘Compensatio” 12°C. J. 224; *‘Confusio” 12C.J. 488; ‘‘Contratos” 
13C.J. 802; ‘‘Culpa”’ 17C. J. 393; ‘‘Damnum” 17C.J. 1123; ‘‘Derecho” 18C.J. 785; **Desacato” 18 C. J. 789; 
“Desheredacion” 18C. J. 969; ‘“Divortium” 19 C. J. 379; ‘‘Heres”’ 29C. J. 202; ‘‘Modern Civil.Law”’ 40 C. J. 
and other civil law titles in this work as well as many other articles in this and other legal encyclopedias., 


. Vv 


vi TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


Pere HOINSL CULEVONCY: W's, Siw aces. anh wr Siac les mp Ow Whee 
NatOMAledOnlaliic yet eicyate crete ty seeswes eee re oeber 
Nationale OMmiciles a3. snvectes samickte ae oraee 
INSROMAIEELECHION ws «ntecwsi clauses oo oe emai aee 
INShionalforcess ean. es eatee hes eee cate eo 
National governments... ¢F4.2.0. 0.08 Ts 
UNertiomalvOUarG ses, or-rs ei = spoluaremiat an oe See Ree 
BNI EROMAUE IS diene 6 cela y scclels « ded Bn a AK Ge Oe es 
Re OM ANP OL So ofp oe scsis avin 2 one wana’ Cancer 
ING@ONM TOMPUGIOL, 205. oT ys eel rae a ee 
SHAE S225, a BO OR ee 
ULE MOTE VU S ere arers, Asap deencad ware: Renee 


N 
N 


Natural wmillesianGe< ts. ion scta sheath eee ores 
NAIA GD ONe ec. rereys sis eee a eee eae A ee 
INGE EUREUL SYOUDUAYG Ch eh area ee eee ln, CE eA Re eae 
Pee EAPC TRC NG a 5. <8 eC akin Seah ale eee oe 
IN TINASGHATIMCIEL «Merete ace cde etaucrore noe ene 
INET DeDIMG NOt Sare ec oes Gratove ee cpace e's ee ease 
Nai UAIICODSCOUCNCE. 3.3. 2 eas 4 Snes sever ietce 4 
Natal CAMACES ocd ne 5 coos wis Sopot vais see 'sie SOR 
NGeTaCRUMLET yo oe vis Sthemacceieie tise sa ee ee oes 
RO RU Ren oi NG id ots nie ee MR 
Nauta enti <85 5.04 cc < + wig iader a ss SGRIgRRee 
Nagaralidoraicile: .:.. .s dnerntewee co a0 Se ees 
INKSUITE GOW ei cs faces iti ianie aioe aie 
BNA ETA er (ese eile cee pro ene ’n wid we Sisko alone. + ERS 
UNARAICAIOL RUNES i.'cto icy. 5 a choasie Sia a Batcayaca STO 
NA onan 5 Kx Snipes shoudl aur Panag ok ane 
Pere a CAG COMPANY... ss - acy ps ss erueor anes 
INabUralousrdinniws, «flies byvidtis-ovns - oetin. lees 
BN ERT TA EUR ENT s95 8 cs. cver ous idects'eropiut'y on sean suaneh MMS 
BNE TIDAIRITOIOOD tas cise ser cues cade ss ceed 
INIT ALMIMCTCASC 4.2) .seciele aS np Fae om even ars hake 


N 
N. 
Bipriaaral el ent yen Gio ae ater Seshive dateters cise arts 
A lata LGveraOG AMECHON ark a1. aclod veo ceceee 


NAGeIA ODI ECU irs est ga = fa the conan ines es ois 
Wass abies hOt.l.. 9.004 2s ss sion sacra oh 
NGEEN EA DETSONS Ni tvqurh athe cea. seca) ape eeoutes 
Nesaral pres pPtlON . 425s...) aac aces 
NADIA MTIOIS: oo 2 «os ast 5 so kon een ee aierk. 
INE HERE SUS SLAC! (ope, 6:6: .0¥ 00: 5:01 9, «yo va TERT Reels 
INPUT etal SEAN ores’ yels ove, x) «sires at svnssc GAMO, MEN OE: 
NBGaral: SUGCessIONE}12).:...50,-,;. cde ays Geen 
Natural use and enjoyment.................. 
INsiiral watercGUrse.. ..2.2\..45)2,4. «1.0 eee 
Naturalawearand tear) «x... twats «aoarmeeecanee.s 
EN EDUC rat cee geee = sieve icra cay vonage Airave, Repco a eave 
Naturopath or Doctor of naturopathy........ 
INSSUNOPSEDYL ara ¢ave.aals Aci Amie stick Betas eee 
INGO EOV nn cde ers oreihivvede he sive eae nag omar yaanre hams 
IN'AUIRCOUSLS ei eras Mass 12S IGS Rae iantarerens 


INUITIC UIT COMUS tse hitians ots aul ss athe dee 
INA Waa CAGCIINVAA© on .sacgs archeasaniepieern crue fare ate 
INaivalkcadete satesies r. < S64.).i. os be te 


PAGE 
Naval-reservations : caso hints ams ents cutie eee 397 
Nawal! Service sig nc are testo Ona enrpiieus See aes 397 
Naival stores 620.0152 doce tcc oem eee eae 397 
Nawirables 2), ais eeys duck hme hee eee . 897 
Navigate. .cgte. Sreca a. eee eee ee 576 
Naive tio to SO. os nectiscccc tore Steere 576 
INAV RS eas are Ee ge mee VR icwenctor er ite 577 
Nawy depariment.t+0 Seta... cee os asec 577 
INS VUGEHOER ck rn ca ae WOR ice sins 577. 
IN IVAVMV ORGS i: 2s. 55.-5 oer rucst obi Seen eae 577. 
EES c gation gOS can aacne Sen cio ae eae mene et 577 
rN HB Reet Re OM ne Le Voie e 577 
Nie Hee cd whee 2 Wd ete hes Coss Rene Re EE 577 
ING a dinrttas 2 s-cnictew bie aS eee ees ee ee 577 
Neap tides s:)....ebhr Uh ce ore ete eee 577 
IN@ars:. SR AR toa he sec eines Sere Eee 577 
Near beer. 4 i. Stone ine oie ere eee 578 
NGAresti, ways Shas] vas Mae asta aetna ok eee 578 
IN Gari yc. 4k ctavs vikig vtec ahs ke ee 579 
Nesit*cattle, >...) arate aay son okey wee eee en 579 
Neat. protitigt mrs), «iecskieu mets ado 579 
ING f: SUO UKE ack Saye citar erate ee 579 
Nebraskesi: ous sic vs, doen centres (cerns One eenene 579 
Nééessaries 2.2 5.2..0 TAR DUS MOLT RO 579 
Neéessanily <2... este oes nk lc om minieercere ee Se UHTG 
NGGESSARY..°.d01 Kine mae okie oles LAN epee ae eee 580: 
Netessary damages. vnc. <50.6 45k «sn DOR 585. 
Necessary implication........... Ao 585. 
Netessary InjJULY swiss sea 4 eo. eee 585 
Netessitous sc ccnp. 0 ee eotsc an eine See 585 
NGG6SSib yn. Sp w.cieis ney eich ok Sk eee 585. 
Necklace ¢.°....2¢ tax tear ote shee en 586 
INIGCIcbIG sg yee nies ate Sieh Ae URC ate RR ce ee 586. 
IN@GK WEAR cis. 5 5s.c5: Skis SS 6.8 5, cree tn Sauer 586. 
ING@rosCopy stad Sk chaise kei acre 586. 
INGGEOSIS. 5. .h.2% 208 Sapir. 28 Gatee Sorgen 586 
INGE 15. a Rk ORE A ee ee 586 
ING Self s: os ase iracing Sauk Site peele o.0 ss ore eee 586 
INGOGIO Us 3.0. snot ates gars anete a Gere aurea 587 
Needlessly.......: 14g Aas eos ern ye eee 587 
INIBOGLY.: ciicteid dis. cletar hake as och os ahaa ter he ee ee 587 
INBREtIVES.«)-, to: Situ eo ck. see eiael ee eee 603 
Negative SVErmMentivng....04 so on cen wee eee .. 604 
IN@patiVeDOOSHER wii. dca attra dare oro see een 604 
Negative condition... ......<.o. aeenwene fd. Be ae . 604 
IN@gATIVeCOVERAII. ica occu «cnc an ore ee 604 
INGPabive: ERSEMERE «, <:5.0.c.~ one ger stn ne eae - 604- 
INGPBELKO. CVIDEREE i: 25) mois om. ata ae 604 
NGGStive: fixiditg ss. recs ts.sises «olde ier ante ae 604 
Négative. head’) ois cosine scares eters tows en EO 604. 
Negative knowledge. « . s.00s.ccscn-cc «ct Se 604 
NG RALEVO. DOA <5. .x<:.siororasisiardteletiescndenetcen eee 604 
Negative. pregnant... os... 6.0 ae en <2 OTS 604 
Negative servitude... socio cis on wena meee 604 
Negative specific performance................ 604 
Negative testimonyi.c. «ac. i. . foe shit Lease ee 604. 
Negativing exceptions:.. si... 002 ee 604 
Neglett..-:csanhurth «spike. Conacher 604 
Negligencia: 95 Me OA een Oe Serer 1373 
Nopligent va «ior «mpl bfaise 3 orcucdd chal, anes 2 oe 1373. 
Negligent att. U0... St, See Aas te eee 1373. 
Negligent escape... aicasod4 aed maak. oboe 1378 
Negligent homicide... 72% h..2 14 See, Le 1373 
Negligentia isc eds o. (8H 6 nhieu tae lahe ook ere 1373 
Negligently....0..... EMA Seed He ty one ach cacao 13738 
Negligent Operation. 3.<s:0..n<ee0 se os keene . Ld74: 


TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME vii 


PacE 
NOLS Cre ire Nie helt rat Cae ae ees ae Po7a 1 Nebve iOS y FRU aseOe BIA RN ER, 
IRE a erg Sater ae ntee ns sid eae UNS, ela HSA I INGE VOUSET :: Geri WRss DREN eats trae ete rent eer 
BPC SOUULOUIEY eens GAR Uaioe. Shares te aa aes 1374 1 Nervousness: eis. -sssjurelon see aetrstesceneteclele nae bee 
INGOEZO UTED is Sess cruel aoe A aren eats Ree Oe maT DE 14 1 Nervotis' system: 22). Sei Ue) dee eee 
Negotiable instrument... .6s.2.30 00.08 hed MGA [ts ICTS. «i SAMIR, SAORI) SOREN RS AOS SNA Rg 
1 TEL 3 vip nk ry Re Ce ane 1374. |- Netvearnings’ '9).99 Ga9 Oley AIgn poe, OF aa 
Negotiation.......<- PS RIE HOE an ph Wink rnnt = 1375 | Net gain..-.... it, ata AA ANE PBT AND! AIS SE eT SINE LS 
Bee MOP NS amy tas sue dai de ne dag 1376-1) Neb-income 2). CU Paes, Qi eal Tiga as 
PN erIORUIM SeStOr Ae 5s oo Ge 1876 4 Net:indébtednessiii!/ fi 029. PAN Neng aaa 
INIGiEORIUGNA SY ean a ae Renae Re Ae Hey Mochi Un AG 1376, |) Netslossiek. non eenarnet T es Ue, ae 
IN GSR EH cep as Sa cag ane cater a am nt 1876 |. Netspremiumiess «4M ae! see ae 
INSITE oa ace aca kit ac Us gine oe IB76 | Net-procéedsl 2a iv Rei y | HAA AGT OTD 
Nee Tosi. as Yen palm senate eh LSS 1376 | Net-profits..... nigaiea Fbbaadanesfunae orate Jbuale dadmaeeneeanceenae 
Neighioror Neishbour ms vest) AUD Su 1376). Netsreceipts ia cesta int | Wes ie RTT ne 
Neighborhood or Neighbourhood............. 1376 | Net single premium...... stheatis tenateneseineneyd a ar 
Neighboring or Neighbouring... -............ L877 | Net tonnage. 222309 sory Ue set ae 
ermine VOKes ors he. a a oe ee ne eee U377 + Net. -vattie R. O80, 2 NO Fa Te ma 
INCH AMOTADAT UVC rs epee cr te sala ce roe eek 1377 | Ne unjuste vexes © ..-s..-cee cas ne be, ODS 
MeRUTIMUOUS OMICIAUUT thnk 2.22.“ ante le etree 1378) “Neural gia s othe SURE, BO: BOD ac Olen ee 
ePIC WE ANGUINIECE. ou oo. le oe hte eet 1383, | Neurasthenia: ...0..v2 20020) Yi) Oe eee 
STR 6 CUES ee NRE al 8 a ra nae A i TA 1383. WNeuritis .7.). 22 VEL OOL SOTO SL Ae fae. 
6 SES eae Sia tects peat an ae are mip NS 1383.) ‘Neuropathy.e. 0. felt VAN. ONS Sal Ae Ree 
Meme CIPIabUL ee terete ee oe ee 1383" | “Neurosis i009, 0220 22. GOS PI ae nO Sea 
eu SES aie ds tla SR RAS & TS84 | Neti al ci iclstesceadeccascedeerietanen DE BE ANG DERG 
MAXIMS 
. ; PAGE 


Nam debes melioris conditionis esse quam actor 


meus a quo jus in me transit............... 364 
Nam exemplo perniciosum est ut ei scripture 

credatur qua unus quisquam sibi adnotatione 

propria debitorem constituit............... 391 
Nam qui heret in litera, heret in cortice...... 391 
Natura appetit perfectum, ita et lex........... 392 
Mae rapeR UN TS MIA NATIN A. feo. accross oe 4 8 5 om Seeclang 392 
Natura fide jussionis sit strictissimi juris et non 

durat vel extendatur de re ad rem, de persona 

ad personam, de tempore ad tempus pi AS role 392 
Naturale est quidlibet dissolvi eo modo quo 

Reg Ie berlin ip < Syemston de nahin wt cheutnierel 395 
Naturale et equior Jex non est ulla quam necis 

artificiem arte perire SUa............ eee ee 395 
Natura non facit saltum; ita nec lex.......... 396 
Natura non facit vacuum; nec Jex supervacuum 396 
Naufragium commune omnibus est consolatio.. 397 
Ne ad consilium antequam voceris........... 577 
Nec beneficium pertinet ad eum qui non debet 

me aemCee CHAM A MLE 20 oan +) = wo age feu pro ha BL Eye in wc ahere 579 
Nee cum sacco edire debet............-0068- 579 
Nec curia deficeret in justitia exhibenda...... 579 
Necessarium est quod non potest aliter se habere 580 
Necessitas est lex temporis et loci............. 585 
Necessitas excusat aut extenuat delictum in 

capitalibus, quod non operatur idem in civili- 

yy, alas ae ey te ee nes 585 
Necessitas facit licitum quod alias non est licitum 585 
Necessitas inducit privilegium quoad jura privata 585 
Necessitas non habet legem..............-+++ 585 
Necessitas publica major est quam privata..... 585 
Necessitas quod cogit defendit..:............. 585 
Necessitas sub lege non continetur; quia quod 

alias non est licitum necessitas facit licitum.. 585 
Necessitas vincit legem.... 2... ce cee er eee 585 
Necessitas vincit legem; legum vincula irridet.. 585 


Necessitate precepti; sed non necessitate medii 
Nec quies gentium sine armis; nec arma sine 
stipendiis; nec stipendia sine tributis........ 
Nec regibus infinita aut libera potestas........ 
Nec tempus nec locus occurrit regi............ 
Ne curia deficeret in justitia exhibenda........ 
Nec veniam effuso sanguine casus habet....... 
Nec veniam leso nomine casus habet.......... 
Ne exeat regno, provincia, or republica....... 
Nefarium est per formulas legis laqueos innectere 
AITO CENEMO US %. Ask ofa oes aoe iget ap oe ene we 
Ne fictio plus valeat in casu fictio quam veritas 
11; CASUL VELO i's 4°~ + 6 Moiese se ono Rs Pee 
Negatio conclusionis est error in lege.......... 
Negatio destruit negationem, et amb faciunt 
SAAT A TLGOMOMI NG 8 shew M ar yaune Gsclane tae aac 
Negatio duplex est affirmatio............0... 
Negatio non potest probari. ...... 0.00.00. 60. 
Negligentia semper habet infortunium comitem 
Negligentur communiter quod communiter pos- 
SLE GUE a peti. cata 0 Restore Neate ne can rtcietoel nee pee pases 
Ne in crastinum quod possis hodie............ 
Ne licitatorem venditor apponat.............. 
Neminem cum alterius detrimento et injuria fieri 

HO CUPLEtOT UNA a ty tonne pc ntie ye ieee epee 
Neminem ledit qui jure suo utitur............ 
Neminem: oportet esse sapientiorem legibus... . 
Nemini hora est bona ut non alicui sit mala... . 
Nemini in alium plus licet quam concessum est 

TESTO UST nusicsereran wets Sater eka kt ene 
Nemo ad littus maris accedere prohibetur..... 
Nemo admittendus est inhabilitare seipsum.... 
INemordont In SeIpSUm As) nes, vere ee 
Nemo aliene rei, sine satisdatione, defensor 

TLONCUSTIIILLIICIUE. quintet ty eia sci e ety Geert 
Nemo alieno nomine lege agere potest......... 


re -' eee a ree oe 


viii TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


Nemo aliquam partem recte intelligere potest 
antequam totum, interum atque iterum per- 
NGO IG ARR EN an revs Mince sath od ee eames 

Nemo allegans suam turpitudinem est audiendus 

Nemo bis debet vexari pro una et eadem causa. . 

Nemo bis in periculum veniet pro eodem delicto 

Nemo bis punitur pro eodem delicto.......... 

Nemo bis vexari debet pro una et eadem causa. . 

Nemo cogi potest preecise ad factum, sed in id 
tantum quod interesse............. Legit dses 

Nemo cogitationis poenam patitur............ 

Nemo cogitur rem suam vendere, etiam justo 
PGSULO eRe acabiyche cicic§s (ous fant uerneudeus, civieakae ne els 

Nemo condemnari debet inauditus nec sum- 
MEOM CUS Suwa Neely abrysyseaysheisgeuego celle jo ReRSE spans hae 

Nemo contra factum suum venire potest...... 

Nemo damnum, facit, nisi qui id fecit quod facere 
jus non Pn een ace a iin chee 

Nemo dare potest quod non habet........... - 

Nemo dat qui non habet. . lphynate 

Nemo debet aliena jactura locupletari. Nee ce 

Nemo debet bis punire pro uno delicto. : 

Nemo debet bis punire pro uno delicto; et deus, 

ReIOMNP AA OIS UU DOS UTIL cays oc lepeyrusurgtyeneye pets Pe 

Nemo debet bis vexari pro eadem causa........ 

Nemo debet bis vexari pro una et eadem causa. . 

Nemo debet bis vexari, si constet curize quod sit 
propuma, eb €adem causa... . 0.2m. cess cee 

Nemo debet esse judex in propria causa........ 

Nemo debet esse testis in sua propria causa.... 

Nemo debet ex aliena jactura lucrari.......... 

Nemo debet ex alieno damno lucrari.......... 

Nemo debet immiscere se rei ad se nihil per- 
{BICVSIER ae Harpo a ata APRN at et ERA car toa ie 

Nemo debet in communione invitus teneri..... 

Nemo debet locupletari aliena jactura........ 

Nemo debet locupletari ex alterius incommodo. . 

Nemo debet rem suam sine factu aut defectu suo 
CMIAALHETE ero eh, ce ee ee WS oe 

Nemo de domo sua extrahi potest............ 

Nemo duobus utatur offictig.................0. 

Nemo ejusdem tenementi simul potest esse 
MesresteGOMUGIIS ot. ar. np ts wenn Ade A eR 

Nemo enim aliquam partem recti intelligere pos 

sit antequam totum iterum atque iterum perle- 

TN [II SW dv Sis ccesudlys are! beicine on cede Sik LORS 

Nemo est ¢ogendus quis ad substituendum..... 

Nemo est heres viventis. . 02. 05...0000. 0.808 

Nemo. estisupratleges:\.:.)i) Jodeci. ease wes wpbass 

Nemo ex alterius detrimento fieri debet locuple- 

GATT PINEAL te Slee dss ards asc kewl ae ents arols y RES 

Nemo ex alterius facto preegravari debate ya 

Nemo ex consilio obligatur................6. 

Nemo ex dolo suo proprio relevetur, aut auxilium 
BADIA ti ce cae cscs Gk ps ce eo laa eels CREE 

Nemo ex his qui negant se debere prohibitur 
etiam ali defensione uti nisi lex impedit...... 

Nemo ex proprio dolo consequitur actionem. . 

Nemo ex suo delicto meliorem suam conditionem 

SECT OVER hy usk ee Sis+s Bien. aye slandieie Salata laa 

Nemo’'factum a se alienum tenetur scire........ 

Nemo forestam habet nisi rex................ 

Nemo habetur agere dolose qui jure se utitur... 

N 

N 


Yemo in alterius facto preegravari debet....... 
emo inauditus condemnari debet si non sit 
CUBULIMA Keri rpikehedads pgskeseaege aalete lana so: ole suet ane 


Nemo in propria causa testis esse debet........ 
Nemo invitus compellitur ad communionem. 

Nemo jus sibi dicere potest.................. 
Nemo militans deo implicet se negotiis seculari- 
FO TIS) AG 3. ine She peter ae ome ponte Gel caey oa eae are 


Nemo mori potest pro parte testatus er parte 
MINES UALR.» vaccti's' 2 marae tie pie nGee aie pap tee era 
Nemo moriturus presumitur mentiri ie, sakes 
Nemo nascitur artifex.............. anes 
N emo patriam in qua natus est exuere nec lige- 
Nemo plus commodi heredi suo relinquit quam 
APSCyOAOUIG::.-.. ng cca Ryaons¥eay ed ean oes Renee 
Nemo plus juris ad. alienum transferre potest, 
ouamiapse habet i 0s aks somes 5 10 aoe ae 
Nemo potest contra recordum verificare per 
PACTIAAIN” 54.05 vps caahoss cos kha: | Reet gee eae ae 
Nemo potest episcopo mandere preter regem. . 
Nemo potest esse dominus et heres........... 
Nemo potest esse simul actor et judex..... 2... 
Nemo potest esse tenens et dominus.......... 
Nemo potest exuere pa BiRS 7 ae Oe St re PP 


oetane 


DOES ei Ge kn Slee een Oh eee eee 
Nemo potest facere per obliquum quod non 
potest facere per directum................. 


| Nemo potest gladii potestam sibi vel cujus 


alterius coercitionis ad alium transferre..../. 


tates™.-.°. >. S Sata Set a Ae Ce Re 
Nemo potest immittere in alienum............ 
Nemo potest mtare consilium suum in alterius 

injuriantss: tes HOF Oe ae 
Nemo potest nisi quod de jure potest......... 
Nemo potest:plus juris ad alium transferre quam 

Ipse habet::s. 22.3.7 y. 4s. eee 
Nemo potest renunciare juri publico.......... 
Nemo potest sibi debere.. 22.2.0)... 00.000. 
Nemo potest sibi mutare causam possessionis. . 
Nemo preedo est qui pretium numeravit ee 
Nemo. presens nist intelligat............:s0.. 
Nemo presumitur alienam et suse 
preottitisse ac 003 245 535% 2 I OTe ee 
Nemo presumitur donare............00.000., 
Nemo presumitur donare vel suum perdere. . 
Nemo presumitur esse immemor suse eeternze 
salutis, et maxime in articulo mortis........ 
Nemo preesumitur ludere in extremis.. 2/0... 04 
Nemo presumitur-malus:::::2.25..00.0005. 
Nemo prohibetur plenes negotiationes sive artes 
exercere 3: sOUGUU INES BUiAUe i Pane) ae 
Nemo prohibetur plures negotiationes sive artes 
CXELCELS 2s egayy cts Bt Ee a ee 
Nemo prohibetur pluribus defensionibus uti. 
Nemo prudens punit ut preeterita revocentur, 
sed ut futura preveniantur::...:...i....3: 
Nemo punitur pro alieno delicto.............. 
Nemo punitur sine injuria, facto, seu defalto. . 
‘emo qui condemnare potest absolvere non potest 
emo redditum invito domino percipere, et pos- 
Sidere potests: +. 2.4.0 2001S TIRDe Dole Aig 
Nemo rem suam amittat, nisi ex facto aut delicto 
suo, autneslectuth: Pie hag Qoe Mayr hs Fao Thar. 


neces 


' Nemo repente turpissimus.................-. 


PIES ee othe an Sit th 2 ae ticle a ae ae eRe ae 5 


TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


Nemo sibi esse judex vel suis jus dicere debet.. . 
Nemo sine actione experitur, et hoc non sine 
breve sive libello conventionali 
Nemo tenetur ad impossible................. 
Nemo tenetur armare adversarium contra se... 
Nemo tenetur divinare 


Nemo tenetur informare qui nescit sed quisquis 

AUIS QUOC INTOMMIAt. .. ut Nee oe vibes esas lstes 
Nemo tenetur jurare in suam turpitudinem.... 
Nemo tenetur prodere selpsum............... 
Nemo tenetur seipsum accusare.............. 
Nemo tenetur seipsum infortuniis et periculis 
SRI MAMIOL OS cas arc SIL EMITS AS EM WS Sweety Sad 


PaGE 
1382 


1382 
1382 
1382 
1382 
1383 


1383 


1383. 


1383 
1383 


/ 


Nemo tenetur seipsum prodere 
Nemo unquam judicet inse................-. 
Nemo unquam vir magnus fuit, sine aliquo divino 
EUREL EAC UC Nes Pols 0 a RNIN ote ene oe ee aR Ota 
Nemo videtur fraudare eos’ qui sciunt et con- 
SUH MG cem ene Neuen ore mae a Mera: 
Ne quere litem cum licet fugere.............. 
Neque leges neque senatus consulta ita scribi 
possunt ut omnis casus qui quandoque in 
sediriunt comprehendantur; sed sufficit ea 
que plerumque accidunt contineri.......... 
Ne quid in loco publico vel itinere fiat... .. (anon 
Nescis tu quam meticulosa res sit ire ad judicem 
Ne si ipsum preecipites in discriminem........ 


ee et ee 


1x 


Ee 
ay 


: on . > ey 
2 4751-8 gee eee 
POTCs Veneeine P ca 


TABLE OF TITLES IN CORPUS JURIS-CYC SYSTEM 


See Volume 16 Corpus Juris Page vii 


TABLE OF ABBREVIATIONS 


See Volume 16 Corpus Juris Page x 


mek Own ie 4 A . @.* 
ga8 fe fore 
mit z . > 


et 


Le 4 


4 


) 
fit 


CYC—CORPUS JURIS PARALLEL REFERENCE TABLE 


The following tables show where every proposition in CYC Gf still the law) is located in 
CORPUS JURIS. This table translates CYC citations into CORPUS JURIS citations.. No matter 
where you get a CYC citation, whether in an opinion, a brief, an annotated statute, a textbook, or 
elsewhere, this table gives the corresponding CORPUS JURIS citation. The CYC Index and Con- 
cordance, by means of this table, becomes a Key to CORPUS JURIS, equally as well as to CYC. 
This table makes Cyc Citations available in Corpus Juris. 


‘ 


MUTUAL BENEFIT INSURANCE 


— - ~ ~ ~ oO 
29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 CG. J. 


Page Note Sec. | Page Note Sec. | Page NoteSec. | Page NoteSec. | Page NoteSec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
7-1 Ben. 24-81 “ 47 40-64 Ben. 53-44 “ 14 67-23 22 68- 1 68 101-78 46 119-68 151 
Assoc. 1 25-82.“ 47 Assoc. 68 DOH 4D ee ld 67-24 24 88- 2 216 101-79 47 119-69 151 

7-2 “ 1 25-83 “ 47 40-65 “ 68 538-46 “ 14 67-25 24 88- 3 68 102-80 Ben. 119-70 151 
v= So 1 25-85 “ 49 40-66 “ 68 58-47 “14 67-26 24 88- 4 67 Assoc. 73 119-71 151 
84 * 1 25-86 “ 49 40-68 “ 61 53-48 “ 14 68-27 24 89- 5 67 102-81 “ 60 119-72 151 
oy a 1 26-88 “ 50 82 54-49 “ 15 68-28 24 89- 6 66 102-82 48 120-73 151 
8-6 “ 1 27-89 “ 50 40-69 “ 88 G4-50 4 15 68-29 24 89- 7 66 102-83 48 120-74 151 
B27 1 28-90 “ 51 60 54-51 “ 15 68-30 24 89- 8 66 102-86 49 120-75 151 
8-11 -“ 1 28-91 “ 52 40-70 “ 69 64-52 “15 68-31 24 89- 9 70 102-87 49 120-77 152 
g-12 “ 1 28-92 “ 52 40-71 “ 74 54-53 “ 15 68-33 25 90-10 ie 102-88 49 120-78 152 
9-13 * 1 28-93 “ 52 41-72 “ 74 54-54 “15 68-34 25 90-11 75 103-89 49 120-80 153 
10-14 “ 1 28-94 “ 52 41-73 “ 74 54-55 “ 15 69-35 25. 90-12 76 103-90 , 49 121-81 153 
11-15 “ 1 29-95 “ 52 41-74 “ 74 55-96. 216 70-36 25 91-13 77 193-91 49 121-82 154 
AA=T7 so 6 29-96 “ 52 41-75 “ 74 55-57 “ 16 70-37 25 91-14 78 103-92 49 121-83 154 
11-19 “ 2 29-97 “ 53 42-76 “74 55-58 “ 16 70-38 25 91-15 79 103-93 51 121-85 155 
11-20 “ 2 29-98 “ 53 42-77 “ 74 55-59 “ 19 70-39 27 91-16 80 104-94 51 121-86 155 
12-21 “ 2 20-21 pos V2 42-79 \“" 76 55-61 “21 70-40 27 92-18 59 104-95 51 121-87 155 
Oya 2 29 2 2: 42-80 “ 76 55-62. “* * 21 70-41 27 92-19 59 104-96, 51 122-88 155 
12-24 “ 3 9-3 “ 72 43-81 “ 76 90-08). wed 70-42 25 92-20 59 104-97 51 122-89 155 
13-25 ‘ 3 29-4 “ 72 44-83 “ 47 56-64 “ 22 71-43 28 92-21 59 104-98 53 122-90 155 
13-26 " 4 29-5,“ 72 44-84 “ 77 56-65 “ 22 72-44 . 26 92-23 61 104- 1 51 122-91 155 
TAROT A NS 29-6 “ 56 44-85 “ 77 56-66 “ 22 72-45 25 93-25 54 104- 2 51 1238-92 155 
14-28 “ 7 SOS ee DO 44-86 “* 77' Bi—64. > 122 72-47 Statutes 93-26 38, 54 104- 3 53 123-93 155 
15-29 “ 7 30- 8.“ 56 45-88 ‘“ 78 57-68 “22 72-48 29 93-27 54 104- 4 53 123-94 155 
15-30 “ ut 30-9 “ 56 45-89 “ 78 57-70“ — 22 72-49 29 93-28 54 104- 5 53 124-95 155 
5-3-5 30-10 “ 56 45-90 “ 78 57-72 54 72-50 30 94-29 54 104- 6 53 124-99 156 
16-32 “ i 30-11 “ 56 45-91 “ 78 57-73 54 73-61 30 94-30 54 105- 7 53 124-1 156 
16-33 “ 29 30-12 “ 56 45-92 “- 78 58-74 Ben. 74-52 30 94-31 54 105-10 135 124- 2 156 
16-34. “ 30 BO-IS\bes kl 45-93 “ 78 Assoc. 74-53 30 94-32 54 105-12 135 124- 3 156 
16-35 “ 30 30-14 “ 71 46-95 “ 79 §$205, 15 75-54 30 94-33 54 106-13 135 124- 4 156 
16-36 “ 31 31-16 “ 58 46-96 “ -79 58-75 “ 23 75-55 380 94-34 54 107-14 135 124- 6 157 
NO col 31-17 “ 68 46-97 “ 79 58-16. oe 76-56 31 94-35 54 108-16 135 125-7 157 
16-33 “ 31 31-18 “ 59 46-98 “ 79 58-77 15 77-57 31 94-36 54 108-17 136 125-15 158 
16-39 “ 31 31-19 “ 58 47-99 “ 79 58-79 134 78-58 31 94-37 55 109-18 136 125-17 158 
16-40 “ 31 31-20 “ 66 Af ieee eS 58-81 Ben. 78-59 32 95-88 55 109-19 136 126-19 159 
17-41 “ 28 31-21 “ 66 47-2 “ 38 Assoc. 23 78-60 32 95-39 55 109-20 136 126-20 159 
DI 38 31-22" £8 AON A Ae aS 58-82 ‘“ 23 78-61 30 95-40 55 109-21 136 127-21 159 
17-43 “33 32-24 “ 59 AT— Bye 3288 58-83‘ +23 78-63 30 95-41 55 109-22 136 127-22 159 
17-44 “ 33 33-25 “ 60 48-6 “ 38 60-84 “ 23 78-64 32 95-42 55 109-23 136 127-283 159 
17-45 “33 33-26 “57 48-7 “ 38 60-85 “ 23 79-65 26 95-43 ~ 55 109-24 136 127-24 160 
17-46 “34 33-27 “ 59 48-8 -“ 38 61-86 “ 23 79-66 32 95-44 55 110-25 136 128-25 160 
17-47 “34 3429 “ 61 48-9 “ 38 61-87 “ 23 79-67 32 95-45 55 110-26 136 128-26 161 
17-48 “ 34 34-30 “ 61 48-10 “38 61-88 “ 23 79-68 35 95-46 55 110-27 136 128-28 161 
W749 “32 34-31 “ 65 AG-{y "39 61-89 ‘ 23 79-69 37 95-47 55 110-28 136 128-29 161 
19-50 “ 32 34-32 “ 65 49-12 “ 38 61-90 “ 23 79-70 38 96-49 57 110-29 136 128-30 161 
NORD eS de 34-33“ 65 AQAZ 8 (38 14 261-91. fF. 23 80-71 40 96-50 57 110-3 136 128-31 161 
19-52 ‘“ 32 34-34 “ 65 49-14 “ 41}! 61-92: * -23 81-72 37 96-51 57 111-31 136 128-32 161 
20-53 ‘ 32 84-35 “ 65 49-15 “ 41 62-938 “ 23 81-73 83 96-52 OF 111-32 137 129-33 161 
20-54 “ 32 35-36 “ 64 50-16 “ 41 62-94 2 81-74 39 96-53 57 112-34 138 129-34 161 
20-55 “ 32 B0-B7' 0. 35 64 BORD? bp auce 62-95 2 82-75 34 96-54. 57 112-35 140 129-35 161 
20-57 “ 35 35-38 “ 65 BOA18)-" 41 62-96 2 83-76 86 96-55 57 112-36 141, 142 129-36 161 
20-58 “ 36 35-39 “ 62 BOOS 40 63-98 3 83-77 41, 42 96-56 57 114-37 143 129-37 162 
21-59 “ 36 35-40 “ 66]. 50-20 “ 42 63-99 3 85-78 41 96-57 58 114-38 144 130-38 161 
22-60 “ 37 35-41 “ 66 50-22) 42 63- 1 3 85-79 33 96-58 58 114-39 144 130-40 162 
22-61. “87 35-42 “ 61 DO=28 pe ake 63-.2 4 85-80 33 97-59 58 114-40 145, 146 + 130-41 162 
22-62) 37 35-43 “ 67 50-25 - 6.89 638-3 4 85-81 43 97-60 58 115-42 147 130-42 162 
22-638 “ 37 35-44 “ 67 50-26 “ 39 63-5 6 85-82 33 97-61 58 116-43 147 131-43 163 
22-64 “ 35 36-46 “ 62 51-27 39 64- 6 7 86-84 44 97-62 58 117-46 147 131-44 163 
22-65 “ 9 36-47 “ 62 51-28 “ 39 64-.7 5 86-85 44 97-63 56 117-47 148 131-45 163 
23-66 “ 9 37-48 “ 62 1-20" so 638. 64—- 8 8 86-86 44 98-64 56 118-54 150 132-46 163 
23-67 “ 18 87-49 ‘ 62. 51-30 ‘39 65- 9 8 86-87 44 98-66 Ben. 118-55 150 132-47 163 
23-68 “ 10 37-50 “ 62 61-32 .“ ..40 65-10 9 86-89 65 Assoc. 45 118-56 150 132-48 163 
23-69 “ 10 37-51 “ 62 51-33 ‘“ 40 65-11 10 86-90 65 be 118-57 150 132-49 163 
ae-t1- “48 37-52 6 52-34 “ 40 65-12 8 87-91 66 98-67 47 118-58 150 |' 132-50 163 
23-72 “ 44 37-54 “ 63 62-35. “28 65-13 23 87-92 66 99-68 45 118-59 150 132-51 163 
28-73 “43 38-57 102 Blast sar 12 66-14 il 87-93 66 99-70 45 118-60 150 132-52 164 
23-74 “ 44 38-58 108 52-38 “ 12 66-17 20 87-94 66 99-72 46 118-61 150 182-53 ne 
23-75. “44 | 39-59 104 63-89 <f 5.13 66-18 20 87-95 66 100-73 46 |, .118-62 150 |, 133-54 162 
24-76 “ 46 39-60 108 53-40 -“ 13 66-19 20 87-96 66 100-74 46 119-63 150 133-55 162 
24-77 “ 48 39-62 Ben. 53241, 13 67-20 20 88-97 66 100-75 46 119-65 151 133-56 162 
24-78 “ 43 Assoc 68 53-42 “ 13 67-21 21 88-98 68 100-76 46 119-66 151 133-57 162 
24-80 “ 47 39-63 108 53-48 “ 13 67-22 21 88-99 _ 68 |, 100-77 46 | 119-67 151 133-58 162 


XIV 


pn eS 
29 Cyc 45 C. J. 


Page Note Sec. 
133-59 162 
133-60 163 
133-63 164 
134-64 164 
134-65 164 
134-66 165 
134-67 165 
135-68 165 
135-69 165 
135-70 165 
135-71 165 
135-73 166 
135-74 166 
136-76 167 
136-77 167 
136-78 167 
137-81 167 
137-82 167 
137-87 168 
137-88 87 
138-89 168 
138-91 169 
138-92 169 
139-93 170 
139-95 171 
139-96 wal 
139-97 171 
140-98 172 
140-99 172 
140- 1 172 
140- 2 172 
140- 3 172 
140- 4 173 
140- 5 174 
141- 6 174 
141-7 173 
141- 8 173 
141- 9 173 
141-10 173 
141-11 173 
141-12 172 
141-13 174 
141-14 174 
141-15 174 
141-16 175,176 
142-17 172 
142-18 177 
142-20 178 
142-21 178 
143-22 179 
144-23 180 
144-24 180 
144-25 181 
145-27 182 
146-28 182 
146-29 182 
146-30 182 
146-31 182 
147-32 182 
147-33 182 
147-34 182 
148-35 182 
148-37 183 
148-38 183 
148-39 183 
148-40 183 
149-41 183 
150-42 184 
150-43 183 
150-44 183 
150-46 185 
150-47 185 
151-48 186 
151-49 186 
151-51 187 
151-52 187 
151-53 187 
152-54 187 
152-55 187 
152-56 187 
152-58 188 
153-59 207 
153-61 189 
154-62 189 
154-63 189 
154-64 189 
154-65 189 
154-66 190 
154-67 190 
155-68 190 
263- 1 il 
263- 2 1 
264- 3 2 
264- 4 +3 
264- 5 4 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


29 Cyc 45 C. J. 

Page Note Sec. 
155-69 190 
155-70 190 
155-71 190 
155-73 191 
155-75 192 
155-76 192 
156-77 192 
156-78 192 
156-79 192 
156-80 192 
156-81 193 
156-82 193 
156-83 193 
156-84 193 
157-85 193 
157-86 193 
158-88 195 
158-89 195 
158-90 195 
158-91 195 
159-92 195 
159-93 195 
159-94 195 
160-95 196 
161-97 197 
161-98 197 
161-99 197 
161- 1 197 
162- 2 197 
162- 3 197 
162- 4 197 
162- 6 197 
162- 7 197 
162- 9 198 
163-10 198 
163-12 199 
163-13 199 
162-14 199 
163-15 199 
163-16 200 
165-18 201 
165-19 201 
165-20 202 
166-21 202 
166-22 202 
167-23 201 
167-24 201 
167-26 81 
167-27 81 
167-28 81 
167-29 82 
168-30 82 
168-31 82 
168-32 82 
168-33 82 
168-34 82 
168-35 82 
168-36 82 
168-38 83 
168-39 83 
168-40 83 
168-41 83 
169-42 84 
169-43 84 
169-44 84 
169-45 84 
169-46 84 
169-48 88 
170-50 88 
171-51 88 
171-53 89 
171-54 89 
172-55 89 
172-56 89 
172-57 89 
172-59 89 
172-60 89 
172-61 89 
172-62 90 
172-63 90 
172-64 90 
173-65 92 
173-66 92 
173-67 90 
173-68 90 
173-69 90 
173-70 90 
173-71 90 
174-72 90 
174-73 90 
265- 6 4 
265- 7 4 
265- 8 4 
265- 9Pleading 
265-10 “ 


MUTUAL BENEFIT INSURANCE—Continued 


29 Cyc 45 C.*J. 
Page Note Sec. 
174-75 . 93 
175-76 93 
176-77 93 
176-78 93 
176-79 94 
176-80 94 
176-81 95. 
176-82 95 
176-83 94 
177-84 94 
177-85 95 
177-87 94 
177-88 96 
177-89 96 
178-90 96 
178-91 96 
178-93 97 
178-94 97 
178-96 98 
178-97 98 
179-98 98 
179-99 98 
179- 1 98 
179- 2 98 
179- 3 98 
179- 4 98 
179- 5 98 
179- 6 98 
179- 7 98 
179- 8 98 
180- 9 98 
180-10 98 
180-11 98 
180-12 98 
180-13 98 
180-15 85 
181-16 86 
181-18 99 
182-19 99 
182-21 101 
183-23 102 
183-24 102 
183-25 103 
183-26 103 
183-27 103 
183-28 104 
184-29 103 
184-30 105 
184-31 105 
184-32 105 
184-33 106 
184-34 107 
184-35 107 
185-36 103 
185-37 103 
185-38 109 
185-39 109 
185-40 109 
185-44 110 
185-45 110 
186-46 110 
186-48 111 
186-49 111 
186-51 113 
187-52 113 
187-53 113 
187-54 114 
188-55 115 
188-56 115 
188-57 115 
188-58 107 
188-59 117 
188-60 117 
189-63 116 
189-64 116 
189-65 116 
190-66 118 
190-67 118 
190-68 118 
190-69 118 
190-70 118 
190-71 120 
191-73 121 
191-75 123 
192-76 123 
192-77 123 
193-78 123 
193-79 124 
193-80 124 
193-81 124 
265-11 6 
265-12 6 
266-13 6 
266-14 6 
266-15 6 


29 Cyc 45 C. J. | 29 Cyc 45 C. J. 
Page Note Sec. | Page Note Sec. 
193-82 124 212-73 213 
193-83 125 212-74 213 
194-85 126 212-75 213 
195-86 126 213-76 213 
195-87 127 213-77 213 
196-88 127 213-78 Ben. 
196-89 128 Assoc. 
196-90 128 45, 80 
196-91 127 213-79 “ 21 
196-92 127 213-80 “ | 45 
196-93 128 213-81 61 
197-95 129 | 214-82 61 
198-96 129 214-83 61 
198-97 129 214-84 61 
198-98 130 214-85 62 
198-99 131 214-87 214 
198- 1 131 214-88 214 
198- 2 132 214-89 214 
198- 3 132 214-90 204 
198- 4 15 214-91 Master 
198- 5 15 &S., 372 
199- 6 133 214-92 Ben. 
199- 2 Ben. Assoc. 87 
Assoc. 80 214-93 215 
200-3 ‘ 80 214-95 215 
200-4 “ 80 214-96 Ben. 
200-5 “ 80 Assoc. 88 
201= 7° 84 214-97 217 
202—"8) a P81 215-99 218 
202-9 “ 81 215- 1 218 
202-10 “ 81 215- 3 219 
202-11 “ 81 215-4 220 
202-12 “ 81 216- 5 220 
202-13 “ 81 216- 6 221 
202-14 “ 81 216- 8 221 
203-15 “ ‘81 216- 9 43 
203-16 “ 82 217-10 224 
203-17 “ 82 217-11 224 
203-18 206 217-12 224 
204-20 Ben. 217-13 224 
Assoc. 83 217-14 225 
204-21 “ 217-15 225 
204-22 “ 84 217-16 Parties 
204-23 “ 8&8 217-17 Ben 
204-24 “ 84 Assoc. 91 
204-25 “ 88 217-18 ‘“ 
205-26 “ 83 217-19 “ 91 
205-28. “* 84 D172 = Ot 
205-29 “ 84 217-21 “ 91 
205-30 “ 84 218-22 “ 92 
205-31 “ 84 218-23 “ 92 
205-32 “ 84 218-24 “ 93 
205-33 ‘*. 84 218-25 “ 94 
206-34 207 218-26 “ 94 
207-35 207 218-27 “ 94 
207-36 207 218-28 “ 96 
207-87 207 218-29 “ 96 
207-38 207 218-30 227 
207-39 207 219-31 227 
207-40 207 219-32 197 
207-41 207 219-33 197 
207-42 207 219-34 227 
207-43 207 219-35 227 
207-44 207 219-36 229 
207-45 207 219-37 229 
208-46 208 219-38 Ben. 
208-47 208 Assoc. 94 
208-48 208 219-39 229 
208-49 208 220-41 228 
208-50 208 220-42 228 
208-51 208 220-43 228 
208-52 208 220-44 228 
208-53 208 220-45 228 
208-54 208 220-46 229 
208-55 208 220-47 229 
208-56 208 220-48 230 
208-57 208 220-49 230 
208-58 208 220-50 Ben 
208-59 208 Assoc. 
208-60 209 92, 97, 98 
209-61 209 221-52 “ 99 
209-62 209 221-53 “ 99 
210-63 209 221-54 “ 99 
210-64 209 221-55 “ 99 
211-67 212 221-56 “ 99 
211-68 212 222-57 “* 99 
212-69 212 222-59 233 
212-70 212 222-60 233 
212-72 Ben. 223-61 233 
Assoc. 40 223-62 233 
NAMES 
266-16 6 267-21 8 
267-17 6 267-22 8 
267-18 0 268-23 8 
267-19 7 268-24 8 
267-20 7 268-25 8 


_———. 
29 Cyc 45 C. J. 


Page Note Sec. 
223-63 234 
223-64 234 
223-65 234 
223-66 236 
223-67 236 
223-68 237 
224-69 237 
224-70 237 
224-71 237 
224-72 239 
224-73 239 
224-74 239 
225-75 241 
225-76 241 
225-77 241 
225-78 241 
225-79 241 
225-80 241 
225-81 241 
225-82 242 
226-83 242 
226-84 246 
226-85 246 
226-86 246 
226-87 246 
226-88 246 
226-89 246 
227-90 246 
227-91 244 
227-92 244 
227-93 244 
227-94 245 
227-95 242 
227-96 248 
227-97 248 
227-98 249 
227-99 249 
227-1 249 
227- 2 249 
228- 3 249 
228- 4 | 250 
228- 5 250 
228- 8 252 
228- 9 253 
228-10 253 
228-11 252 
228-12 252 
229-13 252 
229-14 251 
229-15 251 
229-16 251 
229-17 251 
229-18 251 
229-19 251 
229-20 242 
229-21 246 
229-22 244 
229-23 244 
229-24 242 
229-25 242 
229-26 243 
230-27 242 
230-28 248 
230-29 242 
230-30 252 
230-31 252 
230-32 249 
230-33 252 
230-34 251 
230-35 Ben. 

Assoc. 

100 

231-37 “ 102 
231-38 258 
231-39 254 
232-40. 255 
232-41 255 
232-42 255 
232-43 255 
232-44 255° 
232-45 255 
232-46 256 
232-47 256 
232-48 256 
232-49 256 
232-50 256 
232-51 256 
232-52 256 
233-53 258 
233-54 258 
268-26 8 
268-27 8 
268-28 8 
268-29 8 
268-30 8 


\ 


Ss 


29 Cyc 45 C. J. 
Page Note Sec. 
233-55 257 
233-56 257 
233-57 257 
233-58 258 
233-60 257 
233-61 259 
233-62 259 
233-63 259 
234-64 259 
234-65 259 
234-66 259° 
234-67 259 
235-68 260 
235-69 260 
235-70 260 
235-72 262 
235-73 262 
235-74 262 
235-75 263 
235-76 263 
236-77 263 
236-78 263 
236-79 264 
236-80 264 
236-81 264 
236-82 264 
236-83 264 
237-84 310 
237-85 265 
238-86 265 
238-87 266 
238-88 266 
238-89 266 
238-90 266 
238-91 266 
238-92 266 
238-93 266 
239-94 266 
239-95 266 
239-96 266 
239-97 266 
239-98 Evid. 
1471 

239-99 267 
240- 1 267 
240- 2 267 
240- 3 267 
240- 4 267 
240- 5 268 
240- 6 268 
240-7 268 
240- 8 268 
240- 9 268 
240-10 268 
240-11 268 
240-12 268 
240-13 268 
240-14 268 
240-15 268 
240-16 270 
241-17 270 
241-18 270 
241-19 270 
241-20 270 
241-21 270 
241-22 268 
241-23 270 
241-24 275 
242-25 268 
242-26 271 
243-27 271 
243-28 272 
243-29 272 
243-30 271 
243-31 277 
243-32 277 
243-33 277 
243-34 277 
243-35 280 
244-36 280 
244-37 280 
244-38 278 
244-39 281 
245-40 281 
245-41 281 
245-42 281 
245-44 284 
245-45 284 
245-46 284 
245-47 284 
268-31 8 
268-32 8 
268-33 8 
269-34 10 
269-35 10 


—_— OT 
29 Cyc 45 C.J. 
Page Note Sec. 
245-48 
245-49 
246-50 
246-51 
246-52 
246-53 
246-54 
246-55 
247-56 


w 
S 
Co 
oe at 


250-89 
250-90 
250-91 
250-92 
250-93 
251-94 
251-95 303, 
252-96 
252-97 
252-98 
252-99 
252-1 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


NAMES—Continued 


_| ——_,—-—  |* 


FT . | CO: FE —. Se SS 
29 Cyc 45 C. J. | 29 Cyc 45 GC. J. | 29 Cyc 45 CG. J. | 29 Cyc 45 C. J. | 29 Cyc 45 G. J. | 29 Cyc 45 G. J..| 29 Cyc 45 C. J. 


: Page NoteSec. | Page Note Sec. | Page NoteSec. | PageNoteSec. | PageNoteSec. | PageNoteSec. | Page Note Sec. 
» 269-41 9 271-45 15 271-50 14} 272-54 19 276-58 19 277-62 20 277-65 20 

270-42 11 271-46 18 272-51 - 14 275-55 19 276-59 19 277-63 ° 20 278-66 20 
” 270-43 12 271-47 18 |}, 272-52 . 17 275-56 19 276-60 19 277-64 20 278-67 19 
: ~ 270-44 12 271-49 18 272-53; 17 275-57 19 277-61 19 


_NAVIGABLE WATERS 


289- 2 4), 
291- 3 4 | -304-97 37 |. 814-98 70 324 4 li 332- 9 137 | 344-11 175 354- 8, 200 |: : 
291- 4 3 304-98 37 314-99 70 324-5 © dil 332-10 : 137 344-12 + (175 354-9, +196 
“291-5 3 304- 1 50 |’ 314-1 73 324- 7 113 | : 332-11 137 344-13 ; 175 |}! 354-10 256 |: 
291- 6 3 305- 2 50 314- 2 (83 324- 8 113 | | 332-12 136 344-15 i  <176 354-11 256 
-291- 7 5 305- 3 50 | 314 3 73 325-10 - 116 |) 332-13 136 344-16 + 176 355-12 258 
291- 8 4 305- 4 50 ‘315-4 ¢ 73 |. 325-11 116 | 332-14 139 344-17 « 176 |’ 355-15 Banks & 
291- 9 9 305- 5 60 315- 6 74 325-12 116 332-15 © 139 |) 1344-18 ©. 176}. Be2}j 
292-10 9 305- 6 50 |: 315-7 74 325-13 116 332-17. 139 |! 344-19 176 |, 355-16 Bound- 
292-11 8 305- 7 52 315- 8 74 325-14 117 332-18 139 845-20 176 aries 7 
292-12 7 305- 8 53 315- 9 74 325-16 115 332-19 139 345-21 176 355-20 207 
292-13 6 306- 9 58 315-10 75 325-17 115 332-20 141 345-24 179 355-21 220 
292-14 6 306-10 54 315-11 | m2 326-18 115 332-21 141 345-25 179 355-22 211 
293-15 6 306-11 54 315-12 75 326-19 \! 115 332-23 142 |; 345-26 179 355-23 *) - 220 
293-16 10 306-12 54 315-13 75 326-20 115 332-24 142 345-27 177 356-24 220 
293-17 * 10 306-13 54 315-15 76 326-21 115 832-25 142 345-28 180 356-25 220 
293-18 3 306-14 54 315-16 76 326-22 115 333-27 143 345-29 180 356-26 213 
293-19 3 306-15 54 316-17 72 326-23 115 | 333-28 143 346-30 177 356-27 214 
293-20 13 306-17 56 316-18 79 326-24 118 | | 333-29 143 346-31 182 356-28 213 
293-21 13 306-18 56 316-19 79 326-25 118 | | 333-30 Em. Do- |! 346-32 182 356-29 : 214 
293-22 13 306-20 55 316-20 81 326-26 118}, i main 134 |; 346-33 182 356-30 213 
293-23 18.| 307-21 55 316-21 81 326-27 118 | | 333-31 © 143 346-34 182 (356-31 «222 
293-24 18 307-22 55 316-22 77 326-28 118 334-33 148 346-35 182 356-3 222 
294-25 18 307-23 55 317-23 77 326-29 118 | » 334-34 143 346-36 © 182 357-33 222 
294-26 18 307-24 55 317-24 77 326-30 119 | | 334-35 «> 157 346-37 182 357-35 223 
294-27 18}, 307-25 55 317-25 TY. 327-31 119 |} | 334-86 = 144 346-39 183 357-36 223 
294-28 19 307-27 57 317-26 77 327-32 120 | 334-87 «. 144 |, 346-40 183 357-37 225 
294-29 19 307-28 57 318-27 75 327-33 120 | | 334-88 © 145 346-41 183 357-38 225 
294-30 23 |, 308-29 57 318-28 77 327-34 120 334-39 © 145 |; 346-42 183 ‘357-40 226 
294-31 23 308-30 57 318-29 - 80 327-35 120 334-40 © 145 |; 346-43 183 | 358-41 226 
294-32 23 309-31 57 318-30 80 327-36 120 334-41 ' 147 |; 346-44  =—-184 358-42 226 
294-33 23 309-32 57 318-31 80 327-37 121 | | 334-42 149 346-45 184 358-43  . 228 
295-34 .34 309-33 57 318-33 81 328-38 121 | | 334-43 149 |, 346-46 173 359-44 : .. 242 
295-35 20 309-38 93 318-34 69 |: 328-39 119 | | 335-44149, 150 |, 346-47 184 |, 360-45 » . 243 
296-36 20 309-39 91 319-35 24 328-40 121 | | 335-45 °~ 149 |; 346-48 184 360-46 243 
296-37 29 309-40 91 319-36 241) 328-42 . 122] | 335-46 150 |, 347-49 184 360-47 | 241 
297-38 29 | -309-41 91 319-37 69 | 328-43 122 835-48 . 150 | 347-50 184 360-48 241 
297-39 — 29 309-42 91 319-39 82 328-44 122 | 336-49 150 | | 347-51 184 360-49 | 230 
297-40 29 309-43 91 319-40 82 328-45 122 | | 336-50 © 152 |. 347-52 185 360-50 « 230 
297-41 29 309-44 94 320-41 82 328-46 122 | | 336-51 ‘| 152 347-53 185 360-51 931 
297-42 54}, 309-45 94 320-42 83 328-47 122 | | 836-52 © 153 347-54 Wharves 360-52 231 
297-43 20 309-47 103 320-43 83 328-48 122 | | 336-53 152 |; 347-55 © “ 360-53 9 231 
297-44 ~— 20] 309-48 104 320-44 83 | 328-49 122 | 336-54 152 || 347-56 ‘“ 360-54 231 
297-45 20 309-49 105 320-45 83 328-50 123 836-55 6° 154 348-57 = ‘ 361-55 231 
297-47 30 309-51 94 320-46 83 328-52 124 | ; 336-56 © 155 || 348-58 186 361-56 239 
297-48 30 310-52 94 320-47 86 328-53 124 | | 337-57 © 154 | 348-59 186 361-57 . 232 
298-49 30 310-53 95 320-48 , 83 328-54 124} 337-58 © 155 |) 348-60 186 361-58 232 
298-50 30 310-54 95 320-49 88 328-55 124] 337-60 . 156 f! 348-61 186 |. 361-59 » - 238 
298-51 30 310-55 95 320-50 88 328-56 126 | | 337-61 156 348-63 . 187 361-60 236 
298-52 30 310-56 95 320-51 88 828-58 125 | . 338-62 « 156 348-64 187 |: 361-61 232 
Z 298-53 30 310-57 106 320-52 89 328-59 125 | | 338-63 156 348-66 188 361-62 235 
298-54 3 310-58 106 320-53 88 329-61 130 | | 338-64 157 348-67 189 361-63 237 
; 298-55 42, 44 310-59 106 320-54 89 329-62 » 130] | 338-65 157 348-68 189 361-64 233 
298-57 37 310-60 59 321-55 88 329-63 130 338-67 158 |) 348-69 189 361-65 233, 
a 298-58 38 311-61 62 321-56 87 329-64 130 338-68 159 349-70 . 188 361-66 234 
f 299-59 38 311-62 62 321-57 87 329-67 129 } | 338-69 158 |) 349-71 188 362-67 234 
‘d 299-60 40 311-63 63 321-58 87 329-68 129 ; 339-71 165. 349-72 188 362-68 ©2384 
; 299-61 40 311-64 64 321-59 89 || 329-69 128 | | 839-72 163 349-73 188 362-69 237 
299-62 40 311-65 64} 321-60 89 329-70 128 | | 340-73 ©: 161 |! 349-74 201 362-70 234 
299-64 Em. 311-66 60 821-61 89 | 329-71 128 | | 340-74 161 349-75 191 ‘362-71 234 
~ Domain 145 311-68 65 321-62 89 329-72 128 | | 840-75 + 161 349-76 191 362-72 237 
300-65 “* 145 311-69 65 321-63 89 329-73 1238 | 340-76 © - 161 349-77 192 362-73 235 
: 300-66 “* 145 312-70 65 321-64 90 329-75 131 340-77 | 161 349-78 192 362-74 249 
; 300-67 40 312-71 65 321-65 90 329-76 131} | 340-78 162 350-79 200 363-75 249 
300-68 40} 312-72 65 321-66 90 |). 329-77 131 | | 340-79 166 350-80 192 363-76 143 
300-69 40 312-73 66 321-67 85 329-78 131 341-80 « — 166 351-81 192 363-77 156 
; 301-70 40 312-74 67 321-68 85 329-79 131 341-81 166 351-82 192 363-79 213 
a 301-71 40 312-75 67 321-70 92 329-80 131 341-82 166 351-83 192 363-80 252 i ¢ 
2 301-72 AQ 312-76 71 321-72 92 330-81 131 ‘341-83 166 351-84 193 363-81 250}. 
fn: <B01-73 43 312-77 71 322-73 92 330-82 131 341-84 165 351-85 193 363-82 250 
301-74 43 313-78 71 322-74 55 330-83 132 341-85 167 | ° 351-86 194 363-83 251 
301-75 43, 313-79 71 322-75 92 330-84 132} 341-86 168 351-87 194 363-84 251 
301-76 44 313-80 71 322-81 108 330-85 132 341-87 168 351-88 195 363-85 251 
302-77 43 313-81 71 322-82 108 330-86 132 341-88 168 352-89 197 364-86 251 
302-79  . 49 313-82 71 322-83 108 330-88 133 341-89 168 852-90 197 364-87 252 
302-80 49 313-83 71 322-84 108 330-89 133 341-91 170 352-91 197 364-88 252 
302-81 45 313-84 71 322-85 108 330-90 133 341-92 170 |’ 352-92 198 364-89 255 
302-83 46 313-85 71 322-86 108 330-91 133 341-93 172 352-93 205 364-90 255 
302-84 46 313-86 70 322-87 50 330-92 133 341-95 172 352-94 205 364-91 255 
302-85 47 313-87 71 322-88 50 330-93 133 341-97 173 853-95 205 364-92 255 
302-86 46 313-88 71 822-90 109 330-94 134 342-98 173 358-98 202 364-93 255 
302-87 47 313-89 68 323-91 109 330-95 134 343— 2 173 3538-99 202 364-94 255 
302-88 48 313-90 68 323-92 109 |: 330-96 134 343-3 173 353-1 202 364-95 255 
303-89 48 313-91 24 323-93 109 330-97 134 343- 4 173 353- 2 202 364-97 253 
303-91 64} 313-92 68 323-94 109 330-98 134 343- 6 173 353- 3 199 364-98 253 
- 303-92 95 314-93 68 823-95 109 331- 2 135 343- 7 174 3538-4 199 365-99 253 
~ 303-93 48] 314-94 70 324-97 110 331- 5 136 344- 8 174 353- 5 199 365- 1 253 
303-94. 105 314-95 _ 70 324- 1 111 331- 6 136 344- 9 174 354- 6 197 365- 2 253 


303-95 «871 «314-96 70 |. 324-2 11 | 331-7 136 


303-96 ° 48 314-97 70 324 3 111 | 831-8 © 136 |, 344-10 175 354- 7 200 | 


xV 
—o 
29 Cyc 45 C. J. 
Page Note Sec. 

278-68 21 
278-69 21 
278-70 22 
365- 4 254 
365- 5 254 
365- 6 254 
365- 7 254 
365- 8 254 
366- 9 254 
366-10 254 
366-11 244 
366-12 250 
366-14 247 
366-15 247 
366-16 247 
366-17 247 
366-19 259 
366-20 259 
366-21, 257 
366-22 257 
1866-24 260 
867-25 : 260 
367-26 - 260 
867-27 261 
867-28 261 
367-29 261 
367-30 261 
367-31 261 
367-33 261 
367-34 261 
867-35 261 
368-36 263 
368-37 265 
369-38 265 
(869-39 264 
369-40 264 
1869-41 264 
(800-42 264 
369-43 264 
369-44 266 
369-45 262 
370-46 266 
370-47 267 
370-48 267 
370-49 267 
370-50 267 
370-51 268 
370-52 268 
370-53 268 
370-54 268 
370-55 269 
370-56 = _ 269 
370-57 269 
370-58 269 
370-59 269 
371-60 269 
371-61 269 
371-62 268 
371-64 270 
371-65 270 
371-66 270 
371-67 270 
371-68 266 
371-69 270 
371-70 270 
371-73 272 
371-74 272 
372-75 272 
372-76 272 
372-77 268 
372-79 273 
372-80 273 
372-82 274 
372-83 274 
372-84 275 
372-85 275 
372-86 275 
372-87 275 
372-88 276 
373-89 276 
373-90 277 
373-91 277 
373-92 277. 
373-93 277 
373-94 276 
373 -95 276 
373-95 276 
373-97 277 
373-98 279 
374-99 279 
874-1 280 
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xvi CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


NE EXEAT 


29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 CG. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. | 29 Cyc 45 C. J. 
Page Note Sec. | Page Note Sec. Pare Note oe. Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
89-38 1S 


383- 1 1 385-19 6). 5 390-57 14 392-74 26 394-92 33 395-11 39 396-28 47 
B83- 2 y 2 385-20 6 389-39 22 391-58 14 392-75 26 394-93 33 395-12 39 |, 396-29 47 
383- 3-1 3 | . 386-21 * 7 389-40 22 391-59 14 392-76 26 394-95 33 395-13 39 396-30 47 
383- 4 3 386-22 7 389-41 22 391-60 14 392-77 26 394-96 33 395-14 40 396-31 47 
384-5 «= 3 386-23 7 389-42 22 391-61 24 392-78 26 394-97 34 395-15 40 396-32 47 
384- 6 Be 386-24 ~ 7 389-43 22 391-62 24 392-79 26 394-98 34 395-16 40 396-33 47 
384-7 3 386-25 7 389-44 24 391-63 ._ 24 393-80 27 394-99 34 395-17 40 397-34 47 
384-8 - 3 387-26 = 7 389-45 21 391-64 24 393-81 27 394- 1 34 395-18 40 397-35 47 
384- 9 3 387-27 8 389-46 21 391-65 24 393-82 28 394- 2 35 396-19 41 397-36 47 
384-10 3 387-28 9 389-47 23 391-66 24 393-83 29 394- 3 35 396-20 41 397-37 48 
384-11 3 387-30 11 390-49 15 391-67 24 393-84 29 394- 4 35 396-21 41 397-38 48 

384-12 3 388-31 12 390-50 15 391-68 24 393-85 30 394- 5 36 396-22 41 397-39 48 

384-13 3 388-33 16 390-51 15 392-69 24 393-86 31 394- 6 36 396-23 43 397-40 48 

384-14 13 388-34 16 390-53 13 392-70 24 393-87 31 395- 7 37 396-24 44 397-41 50 

384-15 4 388-35 17 390-54 13 392-71 25 394-88 31 395- 8 37 396-25 47 397-42 50 

385-16 4 389-36 18 390-55 13 392-72 25 394-89 31 395-9 37 396-26 45 397-43 50 

385-17 4 389-37 18 390-56 4 13 392-73 25 394-90 32 395-10 38 396-27 48 397-44 50 

385-18 ae | ; ; : 

NEGLIGENCE 

415- 1 1 429-86 ~- 76 439-72 118 448-52 163 458-32 240 465-13 180 471-97 291 478-81 * 311 

418- 2 59 429-87 = 79 439-74 479 448-53 161 458-33 239 465-14 184 471-98 291 478-82 311 

418- 3. 59 429-88 80 440-75 479 448-54 161 458-34 240 465-15 181 471-99 291 478-83 311 

419- 4 59 429-89 78 440-76 479 448-55 164 458-35 240 465-16 184 471- 3 295 478-84 311 


419- 5 59 | 430-90 73 | 440-77  126| 448-56 - 164] 458-36 240 | 465-17 181 | 471-5 292 | 478-85 326 
419- 6 50 |) 430-91 781 440-78 Acci-| 448-57 164] 458-37 241 |. 465-18 180] 471-6 292 | 478-86 326 
419- 7 6 |: 430-94 25 dent §5 | 448-58 165]. 458-38 240 | 465-19 175 | 471-7 293 | 478-87 331 
419- 8 6 |: 430-95 25] 440-79 126] 448-60 157] 459-40 250 | 465-21 279 | 471-8 292 | 479-88 327 
419- 9 8 | 431-96 25} 440-80 126] 449-61 157] 459-41 250 | 465-22 279] 471-9 292 | 479-91 327 
419-10 7}, 431-97 95] 440-81 126] 449-62 161] 450-42 280 | 465-23 . 279] 471-10 292 | 479-92 327 
419-11 7} 431-98 96| 440-82 126] 449-63 . 173] 459-43 250 | 465-24 279 | 471-11 293 | 479-93 327 
419-12 71 431-99 26 | 441-83 . 126] 449-64 173 | 459-44 250 | 465-27 263 | 471-12 203 | .479-94 327 
419-13 71. 431-1 289 | 441-84 126] 449-65 173 | 459-45 250 | 466-28 280°] 472-13 293 | 480-95 327 
419-15 71\ 431-2 289] 441-86 127] 449-66 203] 459-46 250 | 466-29 280 | 472-14 293 | 480-96 328 
419-16 16 | 431-3 97 | 441-87 Actof | 450-67 115 | 459-48 265 | 466-30 280 | 472-15 803 | 480-97 329 
420-17 16 | 432- 4 21 God §1 | 450-68 © 212] 459-49 268 | 466-31 280 | 472-16 185 | 480-98 328 - 
420-18 31] 432-5 27| 441-88 197] 450-69 201] 459-50 263 | 466-32 280 | 472-17 185 | 481-99 327 
420-19 2|\ 432-6 a7 | 441-89 -127| 450-70  203| 459-51 . 271 | 466-33 280 | 472-18 185 | 481-1 327 
421-20 15 |; 432-7 97] 441-90 127] 451-71 220] 459-52 271 | 466-34 280] 472-19 185 | 481-2 330 
421-21 37 |\ -432-. 8 97 |) 441-91 127 |) 451-72 194] 459-53 ©2270 | 466-36 ~—s 281 | 472-20 185 | 481-3 331 
421-22 15 | 432-9 971 442-93 127]. 451-73 194] 450-54 270 |. 466-37 281 | 472-21 185 | 482-4 335 
421-23 15 | 432-10 95 |, 442-94 132] 451-74 194] 460-55 263 | 466-38 281 |. 472-22 . 185 | 482-5 475 
421-24 11 |) 432-12 27 | 442-95 134] 451-75 © 194| 460-56 263 | 466-39 296 | 472-23 153 | 482-6 331 
421-25 11 |. 432-13 97 | 442-96 136] 451-76. 194] 460-57 263 |) 466-40 281 | 472-24 298 | 483-9 326 
429-26 74. |. 439-14 27 | 442-97 134] 451-77 194 | , 460-58 263 | 466-41 281 | 472-25 . 298 | 484-10 326 
429-97 11 | 433-15 27 | 442-98 134]. 451-78 194| 460-59 263 | 466-42 281 | 472-26 208 | 484-11 . 320 
422-28 33 | 433-16 97| 442-99 ~ 134], 451-79 . 104] 460-60 264 | 467-44 282 | 472-27 300 | 48412 326 
429-29 33. | 433-17 97| 443-1 134 | 452-80 194] 460-61 ~ 269 | 467-45 282 | 473-28 300 | 484-13 324 
429-30 33 | 433-18 27 | 443-2 134 | 452-81 240], 460-63 272 | 467-46 282 | 473-29 300 | 486-14 324 
422-31 33. | 433-19 97 | 443-3 134] 452-82 2431 460-64 272 | 467-47 285 | 473-30 298 |. 486-15 Food 
422-32 34] 433-20 27 | 443-4 148] 452-83 239 |. 460-65 272 |! 467-48 . 285 | 473-31 . 300] < §§90-97 
423-33 34 | 433-21 a7 | 443-5 148] 452-84 © 200]: 461-66 272 |, 467-49 285 | 473-32 . 300 | 487-16. 47 
423-34 34 | 433-22 97 |: 443-6 182|) 458-85 .. 200]: 461-67 © 272 |! 467-50 285 | 473-33 300 |’. 487-17. 476 
423-35 35 | 433-23  279| 443-7 145 |: 453-86 © 237 |: 461-68 © 272 | 467-51, 285 | 473-34 300 | 487-18 476 
423-36 52 | 433-24 . 279] 443-8 145 |/ 453-87 937 | 461-69 272 | 467-52 285 | 473-35 300 | 487-19 476 
423-37 36 | 434-25 27) 443-9. 145 |! 454-88 237,245] 461-70 272 | 467-53. 285°] 473-36 299 | 488-20 476 
493-38 36 | 434-26 289| 443-10 192] 454-80 © 237 | 461-71 272 || 468-54 285 | 473-37 209 | 488-21 476 
423-39 36 |' 434-27 2989] 443-11. 191] 454-90 220] 461-72 272 | 468-55 285 | 473-38 - 209 | 48822 476 
423-40 36 | 434-28 126] 443-13 151| 454-91 - 220] 461-73 272 | 468-56 ~ 286 | 473-30 299 | 488-23 476 
423-41 36 | 434-30 14| 443-14 151]. 454-92 220] 461-74 272 | 468-57 286. | 473-40 299 | 488-24 * «476 
423-42 36 |. 434-32 92) 444-15 151 | 454-03 220] 401-75 273 | 468-58 286 | 474-41 . 300 | 488-25 476 
493-43 36 | 435-33 56 | 444-16 149] 454-04 220) 461-76 273 | 468-59. 286 | 474-43 302 | 488-26 476 
423-44 36| 435-34 56| 444-17  149| 454-95 291]. 461-77 272 |. 468-60 286 | 474-44 324 | 488-27 476 
423-45 36.| 435-35 56| 444-18 193 | 455-96 . 221] 462-78 274 | 468-61 286 | 474-45 303 | 488-29. 478 
424-46 37 | 435-36 91| 44419 193 | 455-07 221). 462-79 274 | 468-62 287 | 474-46 302 | 489-30. 479 
424-47 39 | 435-37 56| 444-20 193 | 455-98 © 221] 462-80 274 | 468-63 Fences | 474-47 301 | 489-32 480 
424-48 533. |, 435-41 87 | 444-21 193 | 455-99 , 201| 462-81 274 §§51,53 | 474-48 305 | 489-33 480 
424-49 37 |' 435-42 87 |. 444-22 193] 455-1 221] 462-82 274 | 460-64 286 | 474-49 306 | 480-34 480 
424-50 39 | 435-43 87 | 444-23 193] 455-2 293] 462-83 274 | 460-65 288 | 474-50 301 | 490-35 480 
424-55 17 |. 436-44 87 | 444-24 193 | 455-3 222] 462-84 . 274 | 469-66 288 | 475-51. 306] 490-36 480 
425-57 18 | 436-45 803] 444-25 193] 455-4 224] 462-85 274 | 469-67 288 | 475-52 Drug- | 490-37 480 z 
425-58 18 | 436-47 18| 444-96 129] 455-5 230] 463-86 10 | 469-68 288 gists §52 | 490-38 480 
425-59 18 | 436-48 99] 444-27 120], 456-6 220] 463-87 274 | 469-69 288 | 475-53 . 307 | 490-39 480 
425-60 18 | 436-49 99 | 444-28 120] 456-7  . 290] 463-88 274 | 469-70 .. 288 | 475-54 307 | 490-40 . 478 
425-61 18 |! 436-50 103 | 44429 129] 456-8 229] 463-89 277 | 469-72 280] 475-55 307 | 490-41 481 
425-62 18} 436-51 105} 445-30 129] 456-9 220]. 463-90. 277 | 469-73 280 | 475-56 308 | 491-42 481 
425-63 18 | 437-52 103} 445-31 129] 456-10 194] 463-91¥ires§17 | 469-74 280 | 475-57 307 | 491-43 481 
425-64 92| 437-53  106| 445-32 129°] 456-11 194] 463-92 277 | 469-75. 289 | 475-58 307 | 491-44 481 
426-65 92 | 437-54  104| 445-33 129], 456-12 297]. 463-93  177°| 469-76 295 | 475-59 307 | 491-45 4g1 
426-66 92 | 437-55 101,102} 445-34 129] 456-13 227] 463-04 177 | 470-77 289 | 475-60 308 | 491-46 481 
426-67 22 104] 445-35 129] 456-14 . 220] 463-95 189] 470-78 289 | 475-61 308 | 491-48 481 
426-69 22 | 437-56 101) 445-36 129) 456-15 298) 464-96 152] 470-70 289 | 475-62 308 | 491-49 481. 
426-70 21 | 437-57 831} 445-37 130] (456-16  298| 464-97 178 | 470-80 207 | 476-64 317 | 491-50. 501 
426-71 93 | 437-58 106| 445-38 130'| 456-17 228] 464-98 178 | 470-81 ° 289 | 476-65 317 | 492-51 501 
426-72 51 | 438-59 113] 445-39 . 130] 457-18 226] 464-99 161 | 470-82 - 289 | 476-66 317 |. 492-52 ‘489 
427-73 52 | 438-60 114] 445-40 130] 457-19 226] 464-1 183 | 470-83 289 | 476-67 311 | 492-53 489 
427-74 51 | 438-61 114] 445-41 152 | 457-20 226] 464-2 183 | 470-84 290 | 477-68 313 | 493-54 489 
428-75 59 | 438-62 113) 446-42 152) 457-22 . 231]. 464-3176, 184 | 470-85 289 | 477-69 312 | 498-55 42 
428-76 59 | 438-63. 111 | “446-43 '152| 457-23 931] 464-4 . 176 | 470-87 290 | 477-70. 311 | 403-56 499 
428-77 59 | 430-64 110 | 446-44, 152 | 457-24 231) 464-5 176 | 470-88 200 | 477-71 311 | 493-57 482 
428-78 67 | 439-65 118) 447-45 155 | 457-25 220] 465-6 176 | 470-89 201 | 477-72. 317 | 494-58. 483 
428-79 67 | 439-66 118] 447-46 155 | 457-26 281 | 465-7 184 | 470-90. 9291 | 477-73 317 | 495-50 . 483 
429-80 67 | 439-67. 103 |. 447-47 176 | 457-27 -231-| 465-8 176 | 470-92 201 | 477-74 316 | 405-60 483 
429-81 67 | 439-68 121 | 447-48 - 185 | 457-28 220,231] 465-9 176 | 470-93 . 291 | 477-77 309 | 495-61 493 
429-83 75 | 430-69 - 121 | 447-49 152,189 | 457-29 241] 465-10 176 | 471-94. 291 | .477-78 311 |. 495-62 483 
429-84 76,79 | 439-70 121] 448-50 (156 | 458-30 241] 465-11. 179 | 471-95 291.) 478-79 311 | 495-63 483 
429-85 75 | 430-71 .. 121 | 448-51 156] 458-31 2401 465-12 184 | 471-96 291 | 478-80 311 1 495-64 494 


oe. 
29 Cyc 45 C. J. 
Page Note Sec. 
495-65 484 
495-66 484 
496-67 491 
496-68 491 
496-69 491 
496-70 491 
496-71 491 
496-72 491 
497-74 485 
497-75 485 
497-76 486 
498-77 486 
498-78 486 
498-79 486 
498-80 487 
498-81 485 
498-82 485 
498-83 485 
498-84 485 
498-85 485 
498-86 488 
498-87 488 
498-88 488 
498-89 488 
498-90 488 
499-91 489 
499-92 489 
499-93 489 
499-94 489 
499-95 489 
500-96 490 
500-97 490 
500-98 490 
500-99 490 
‘500- 1 490 
500- 2 490 
500- 3 490 
500- 4 490 
500- 5 492 
500- 6 492 
501- 7 492 
501- 8 493 
501- 9 493 
501-10 493 
501-11 493 
501-12 493 
501-13 494 
502-14 495 
502-15 486 
502-16 496 
502-17 496 
502-18 496 
502-20 497 
503-21 497 
503-22 497 
503-23 497 
503-24 497 
503-25 498 
504-26 498 
504-27 498 
504-29 499 
504-30 499 
504-31 499 
504-32 499 
504-33 499 
504-34Damages 
505-35 
505-36.“ 
505-37“ 
505-39 501 
506-40 504 
506-41 501 
506-42 501 
506-43 530 
506-44 502 
506-45 531 
507-46 531 
507-47 530 
508-48 530 
508-49 530 
508-50 530 
508-51 536 
508-53 532 
eRe 532 
535 
r0n88 533, 535 
509-58 533 
509-59 533 
509-60 533 
509-61 534 
509-62 41 
510-63 43 
510-64 49 
510-65 40, 42 
510-66 47 
510-67 48 
510-68 37 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


| 29 Cyc 45 C. J. 
Page Note Sec. 
510-69 528, 595 
598 
510-71 530 
511-72 531 
511-73 531 
511-74 531 
511-75 531 
512-76 504 
512-77 504 
512-79 504 
512-80 504 
512-81 504 | 
512-82 504 
512-83 501 
512-85 511 
513-86 51 
513-87 511 
513-88 511 
513-89 511 
513-90 511 
513-91 507 
513-92 507 
513-93 507 
514-94 507 
514-95 507 
514-96 507 
514-97 508 
514-98 508 
515-99 514 
515- 1 514 
515- 2 508 
515- 3 506 
516- 4 514 
516- 5 514 
516- 6 507 
516- 7 505 
516- 8 505 
516- 9 512 
517-10 512 
517-11 512 
517-12 512 
517-13 512 
517-14 513 
517-15 512 
517-18 803 
518-19 803 
518-20 514 
518-21 514 
518-22 514 
519-23 514 
519-24 514 
519-25 514 
519-26 514 
519-27 514 
519-28 514 
519-29 509 
519-30 509 
519-31 507 
519-32 507 
520-33 507 
520-34 507 
520-35 507 
520-36 506 
520-37 511 
520-39 516 
520-40 516 
521-41 516 
521-43 517 
521-44 517 
521-45 517 
521-46 517 
521-47 517 
521-48 517 
522-49 517 
522-50 517 
522-51 517 
522-52 518 
522-53 518 
523-55 519 
523-56 519 
523-57 519 
523-58 519 
523-60 522 
523-61 520 
524-62 520 
524-63 520 
524-64 520 
524-65 520 
524-66 520 
524-67 520 
524-68 254 
524-69 254 
524-70 521 
524-71 521 
524-72 521 
525-74 510 
525-75 510 
525-76 510 


525-77 


OS SaaS GN AGED, ENORES 2 
29 Cyc 45 C. J. 


Page Note Sec. 
525-78 523 
525-79 523 
525-82 523 
525-83 524 
526-84 526 
526-85 526 
526-87 505 
526-88 505 
526-90 527 
526-91 527 
526-92 527 
526-93 527 
526-95 528 
527-96 531 
527-97 531 
527-98 528 
527-99 528 
528- 1 528 
528- 2 531 
528- 5 528 
528- 6 531 
528- 7 528 
528- 8 528 
529- 9 528 
529-10 528 
529-11 528 
529-12 528 
529-13 528 
529-14 528 
530-15 539 
531-16 540 
531-17 545 
531-18 545 
531-20 542 
531-21 542 
532-22 542 
§32-23 542 
532-24 536 
532-25 ~ 537 
532-26 537 
532-27 Damages 

§§102—104 
532-28 
532-29 i: 
532-31 528 
533-33 546 
533-34 546 
533-35 547 
533-36 546 
533-37 548 
533-38 550 
534-39 549 
534-40 551 
534-41 551 
534-42 551 
534-43 551 
534-44 551 
535-45 551 
535-47 553 
535-48 552 
535-50 554 
535-51 554 
536-52 554 
536-53 554 
536-54 554 
536-55 554 
536-56 554 
537-57 554 
537-58 554 
537-59 554 
537-60 554 
537-61 554 
537-62 554 
537-63 554 
537-64 554 
537-67 552, 554 
537-68 553 
338-69 553 
539-71 553, 764 
539-72 553, 764 
539-73 553, 764 
539-74 764 
539-75 764 
540-76 764 
540-77 765 
540-79 764 
540-80 764 
540-81 554 
540-83 764 
540-84 552 
540-85 554 
541-86 868 
541-87 557 
541- 88 556 
541-89 78 
541-90 78 
541-91 558 
541-92 558 


NEGLIGENCE—Continued 


29 Cyc 45 C. J. 
Page NoteSec. 
541-93 559 
541-94 559 
542-96 152 
542-97 560 
542-98 129 
542-1 573 
542- 3 573 
542- 7 573 
543- 8 573 
543- 9 574 
543-10 574 
543-11 574 
543-12 574 
543-13 pe 
543-14 
344-15 Husb, a 
W. 
544-16 584 
544-17 584 
544-18 584 
545-19 584 
545-20 584 
545-21 584 
545-22 578 
545-23 578 
545-24 578 
545-25 578 
545-26 578 
546-27 578 
546-28 578 
546-29 579 
546-30 579 
546-31 579 
546-32 580 
546- 33 580 
546-34 583 
546-35 581 
547-36 581 
547-37 581 
547-38 587 
547-39 587 
547-40 587 
547-41 587 
547-42 587 
548-43 587 
548-44 587 
548-45 587 
548-46 587 
548-47 587 
548-48 587 
548-49 589 
549-50 589 
549-51 578 
549-52 589 
549-53 589 
549-54 589 
550-55 589 
550-56 589 
550-57 589 
550-58 589 
550-59 590 
550-61 592 
551-62 592 
551-63 592 
551-64 566 
551-65 568 
551-66 568 
551-67 567 
551-68 570 
551-69 570 
552-70 572 
552-72 577 
552-73 577 
552-74 577 
552-75 577 
552-77 577 
553-78 577 
553-79 577 
553-80 873 
553-81 576 
554-82 577 
555-86 ceric 
555-87 Death 
§93 
556-88  “ §93 
556-89 576 
556-90 576 
556-91 561 
556-93 562 
556-94 562 
556-95 562 
556-96 562 
557-97 562 
557-98 562 
557-99 576 
557- 1 563 
557- 2 563 
557- 3 563 


RUT ee Cu 
29 Cyc. 45 C. J. 


Page Note Sec. 
557- 4 563 
557- 5 563 
557- 6 563 
558- 7 562 
558- 8 564 
558- 9 564 
558-10 564 
558-11 564 
558-12 564 
558-13 564 
558-14 564 
558-15 564 
558-16 564 
559-17 873 
559-18 565 
559-19 565 
559-20 565 
559-21 561 
559-23 595 
560-24 595 
560-25 595 
560-26 595 
560-27 595 
560-29 595 
560-30 595 
560-31 595 
560-32 595 
560-33 595 
561-34 598 
561-35 598 
561-36 598 
561-37 598 
563-41 Actions, 

§126, Case, 
Action, §§4, 5 
563-42 604 
563-43 604 
563-44 Actions 
§126, Case 
Action, §4 
563-45 603 
563-46 603 
563-47 601 
563-48 31 
563-49 Death 
§237 

564-50 601 
564-51 601 
564-53 605 
564-54 606 
564-56 609 
564-57 616 
564-58 619 
564-60 529 
564-61 620 
564-62 620 
564-63 620 
564-65 621 
564-66 621 
564-67 621 
565-68 621 
565-69 624 
565-70 624 
565-71 625 
565-72 624 
565-74 626 
565-75 629 
565-76 629 
565-77 657 
565-78 658 
566-79 627 
566-81 628 
566-82 628 
566-83 628 
566-84 628 
566-85 633 
566-86 644 
567-87 629 
567-88 631 
567-89 630 
567-90 631 
567-91 631 
567-92 635 
567-93 634 
568-94 635 
568-95 635 
568-96 636 
568-97 635 
568-98 642 
568-99 642 
568- 1 642 
568- 2 643 
568- 3 643 
568- 4 640 
568- 5 643 
569- 6 643 
569- 7 671 
569- 8 671 


ie oi Ian oer gees met ae Y 
29 Cyc 45 C. J. 


Page Note Sec. 
569- 9 671 
569-10 671 
569-11 728 
569-12 728 
569-13 671 
569-14 671 
569-15 646 
570-16 646 
570-17 646 
570-18 656 
570-19 646 
570-20 644 
570-21 647 
571-22 649 
571-23 648 
571-24 648 
571-25 719 
572-26 650 
572-27 650 
572-28 650 
572-29 647 
572-30 645 
572-31 645 
572-32 647 
572-33 653 
573-34 666 
573-35 666 
573-36 666 
573-37 668 
573-38 667 
573-39 667 
573-40 667 
573-41 667 
573-42 667 
573-43 667 
574-44 661 
574-45 659 
574-47 673 
574-48 673 
574-49 «673 
574-50 672 
574-51 672 
574-52 672 
575-53 672 
575-54 672 
575-55 678 
576-56 680 
576-57 676 
576-58 679 
576-59 678 
576-60 678 
577-61 678 
577-63 679 
577-64 679 
577-65 679 
577-66 683 
577-67 679 
577-68 682 
577-69 682 
578-70 681 
578-71 684 
578-72 684 
578-73 677 
579-74 684 
579-75 684 
579-76 683 
579-77 684 
579-78 683 
579-79 683 
579-80 676 
579-81 676 
579-82 685 
579-83 685 
579-84 685 
579-85 685 
579-86 686 
579-87 686 
580-88 686 
580-89 674 
580-91 688 
580-92 688 
580-93 689 
580-94 689 
580-95 730 
580-96 730 
580-97 689 
580-98 689 
580-99 695 
58i- 1 692 
581- 2 693 
581- 3 694 
581- 4 694 
582- 5 693 
582- 6 696 
582- 7 696 
582- 8 696 
582- 9 699 
582-10 700 
682-11 699 


29 Cyc 45 C. J. 
rise ger 
582-12 699 
582-13 699 
582-14 703 
582-15 697 
583-16 703 
583-17 704 
583-18 705 
583-20 706 
583-21 706 
583-22 706 
583-23 707 
583-24 707 
583-25 707 
583-26 717 
584-27 720 
584-28 721 
585-29 722 
585-30 722 
585-31 423 
585-32 724 
585-33 729 
585-34 732 
585-35 730 
585-36 730 
585-37 730 
586-38 730 
586-39 730 
586-40 732 
586-41 689 
586-42 731 
586-43 734 
586-44 734 
586-45 734 
586-46 734 
586-47 734 
586-48 734 
586-50 708 
586-51 709 
586-52 709 
586-53 735 
587-54 735 
587-55 735 
587-56 735 
587-57 720 
587-58 710 
587-59 711 
587-60 712 
587-61 713 
587-62 710 
587-63 Master 
& §. §1579 
587-64 714 
588-65 714 
588-66 714 
588-67 715 
588-68 715 
588-69 725 
588-70 725 
588-71 724 
588-72 724 
589-73 Dam- 
ages §§320, 1 
589-74 716 
589-75 716 
589-76 716 
589-77 735 
589-78 717 
589-81 739 
590-82 739 
590-83 834 
590-84 739 
590-85 748 
590-87 739 
590-88 739 
590-92 769 
591-93 768 
591-94 768 
591-95 769, 782 
591-96 776 
592-97 776 
592-98 770 
592-99 768 
592- 781 
592- 2 775 
592- 3 774 
592- 4 780 
593- 5 771 
593- 6 771 
594- 7 771 
594- 8 777 
594- 9 777 
594-10 771 
594-11 775 
594-12 Expl. 
§38 

595-13 Gas §69 
595-15 771 
595-16 779 


Xvii 


—— ooo 
29 Cyc 45.C. J. 
Page Note Sec. 
595-17 Electr. 
§63 

595-18 771 

595-19 

Railroads 

595-20 771 
595-21 Animals 
596-22 Animals 
596-24 856 
596-26 888 
596-28 738 
596-29 741 
596-30 744, 745 
746 
596-31 748 | 
596-32 748 
597-33 748 
597-34 748 
597-35 842 


597-36 743, 842 


597-42 750 
599-44 750 
599-45 783 
599-47 750 
600-48 750 
600-51 750 
600-52 750 
600-53 750 
600-54 750 
600-55 750 
600-56 752 
601-57 753 
601-58 753 
601-60 755 
602-61 757, 758 
603-62 754 
603-63 749 
603-64 759 
604-65 753 
604-66 760 
604-67 757 
604-68 _. 757 
605-69 759 
605-70 758 
605-71 758 
605-72 758 
605-73 758 
605-74 758 
«606-78 767 
606-80 767 
606-82 787 
607-83 787 
607-84 787 
607-85 806 
607-86 830 
607-87 830 
607-88 816 
607-89 816 
607-90 826 
607-91 787 
607-92 800 
607-93 800 
607-94 798 
608-95 789 
608-96 813 
608-98 807 
608-99 800 
608- 1 818 
608- 2 818 
608- 3 827 
608- 4 818 
608- 5 818 
608- 6 788 
609- 7 788 
609- 8 832 
609- 9 832 
609-10 804 
609-11 803 
609-12 803 
609-13 803 
609-14 803 
609-15 803 
610-16 803 
610-17 821 
610-18 821 
610-19 821 
610-20 821 
610-21 821 
610-23 Master 
&S. § 1586 
610-24 Master 
&S. § 1586 
611-25 Master 
&S. § 1586 
6f1-27 809 
611-28 809 
611-29 810 
612-30 * 812 
612-31 814 


Xviii 


peeing atone 
29 Cyc 45 C. J. 


Page Note Sec. 
612-32 808 
612-33 808 
612-34 813 
613-35 813 
613-36 824 
613-37 813 
614-38 815 
614-39 801 
614-40 801 
614-41 801 
614-42 801 
614-43 802 
615-44 802 
615-45 802 

~ "615-46 802 
615-47 802 
615-48 790 
615-49 790 
616-51 791 
616-52 791 
618-53 791 
618-54 791 
618-55 792 
618-57 793 
(618-58 ‘793 
“618-60 794 
619-61 796 
619-62 796 
619-63 796 
619-64 796 
619-65 796 
619-66 787 
619-67 822 
619-68 822 
619-69 822 
620-70 806 
620-71 823 
620-72 823 
620-73 788 
620-74 815 
620-75 815 
620-76 815 


29 Cyc 45 GC. J. 
Page Note Sec. 
620-77 811 
620-78 787 
620-79 787 
620-80 | 819 
620-81 799 
621-82. Evid. 
§592 

621-83 788 
621-84 821 
621-85 822 
621-86 - 820 
621-87 821 
621-88 788 
621-89 820 
621-90 788 
621-91 788 
621-92 © 834 
; 622-93 834 
' 622-94 834 
} 9622-95 . B34 
622-96 834 
“623-97 834 
623-98 834 
623-99 834 
623-1 834 
623-2 834 
623- 3 834 
623-4 \ 834 
623-5 834 
623-6 834 

f 1698507 >7g8 
| 2624-9 F)-Sy gp 
624-9 | 784 
624-10 784 
624-11 784 
"624-12 780 
624-13 774 
624-14 780 
624-15 781 
624-16 836 
624-17 836 
624-18 837 


29 Cyc 45 C. J. 
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MUTUAL BENEFIT INSURANCE 


By Apert DeForest TYLER 
[Matters not in this title, treated elsewhere in this work, see Cross References infra p 7] 


ANALYSIS 
I. CORPORATIONS AND ASSOCIATIONS [§ 1] p 8 


II. CONTRACT AND CERTIFICATE [§§ 2-44] p 8 
A. Nature and Requisites [§§ 2-10] p 8 
1. In General [§ 2] p 8 
2. Nature [§ 3] p 8 
3. Formation [§§ 4-10] p 9 
a. In General [§ 4] p 9 
b. Initiation or Adoption into Membership [§ 5] p 10 
c. Medical Examination [§ 6] p 10 
d. Prepayment of Dues or Assessments [§ 7] p 10 
e. Certificate of Insurance [§§ 8-10] p 11 
(1) In General [§ 8] p 11 
(2) Delivery [§ 9] p 12 
(3) Acceptance [§ 10] p 13 
. Powers of Agents [§ 11] p 138 : 
. Validity [§§ 12-14] p 14 
1. Fraud or Mistake [§ 12] p 14 
2. Illegal or Ultra Vires Contracts [§§ 13-14] p 14 
a. In General [§ 13] p 14 ; 
b. Particular Provisions [§ 14] p 15 
D. Estoppel, Waiver, or Ratification as to Defects or Objections [§§ 15-17] p 16 
1. In General [§ 15] p 16 
2. As Affected by Authority and Knowledge of Officers or Agents [§ 16] p 18 
3. Ultra Vires Contracts [§ 17] p 20 
E. Modification and Reformation [§§ 18-19] p 21 
1. Modification [§ 18] p 21 
2. Reformation [§ 19] p 21 
F. Construction and Operation [§§ 20-43] p 21 
. Rules Applicable in General [§ 20] p 21 
. Construction in Favor of Insured [§ 21] p 23 
. Construction as Entirety [§ 22] p 24 
. Matters Constituting Contract in General [§ 23] p 24 
. Application as Part of Contract [§ 24] p 25 
. Statutes, Charter, or Articles, and Constitution and By-Laws [$$ 25-43] p 27 
a. Existing Provisions [§§ 25-28] p 27 
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By-Laws [§ 27] p 32 
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b. Subsequent Provisions [§§ 29-43] p 34 
(1) Of Statutes [§ 29] p 34 
_ (2) Of Constitution and By-Laws [§§ 30-43] p 35 
(a) In General [§ 30] p 35 
(b) Reasonableness of Alterations; Impairing Vested Rights or Obliga- 
tion of Contract [§ 31] p 38 
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(c) Nature, Purpose, and Validity of Alterations, and Knowledge of Member 
[§ 32] p 40 
(d) Application of Rules [§§ 33-43] p 42 
aa. In General [§ 33] p 42 
bb. Relating to Beneficiaries [§ 34] p 48 
ce. Relating to Assessments [§ 35] p 44 
dd. Relating to Classification of Members.[§ 36] p 47 
ee. Relating to Forfeiture or Suspension Generally [§ 37] p 47 
ff. Relating to Prohibited or Hazardous Occupations [§ 38] p 48 
ge. Relating to Contingencies on Which Benefits Are Payable 
[§ 39] p 49 
hh, Relating to Suicide as an Excepted Risk [§ 40] p 50 
ii. Relating to Change of Benefits [§§ 41-42] p 51 
(aa) Validity and Effect [§ 41] p 51 : 
(bb) Estoppel, Waiver, or Ratification as to Change [§ 42] 
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jj. Relating to Time for Suit [§ 43] p 55 
G. Conflict of Laws [§ 44] p56 _— 


III. DUES AND ASSESSMENTS [{§§ 45-53] p 58 
A. Power and Duty To Levy [§ 45] p 58 
B. Liability of Members’ [§ 46] p 59 
C. Who May Make and Method of Making Assessments [§§ 47-48] p 60 
1. In General [§ 47] p 60 
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. Amount or Rate [§ 49] p 61 
. Payment [§ 50] p 62 
. Recovery of Moneys Paid as Dues or Assessments [§§ 51-52] p 62 
1. Right of Recovery [§ 51] p 62 
2. Actions [§ 52] p 66 
G. Estoppel and Waiver [§ 53] p 66 


IV. ASSIGNMENT OR OTHER TRANSFER [{§§ 54-58] p 67 
A. In General [§ 54] p 67 
B. Form, Requisites, and Validity in General [§ 55] p 68 
C. Eligibility of Assignee as Beneficiary [§ 56] p 69 
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. Necessity of Insurable Interest in General |§ 57] p 70 
E. Assignment as Collateral Security [§ 58] p 70 


V. CANCELLATION, RESCISSION, ABANDONMENT, OR REPUDIATION [§§ 59-63] p 71 
A. In General [§ 59] p 71 A 
B. Return or Tender of Dues and Assessments Paid [§ 60] p 72 
C. Remedies for Wrongful Cancellation or Repudiation [§§ 61-62] p 72 
1. Right of Action [§ 61] p 72 
2. Proceedings [§ 62] p 73 
D. Remedies for Failure or Refusal To Issue Certificate [§ 63] p 74 


VI. AVOIDANCE OR FORFEITURE [§§ 64-133] p 74 
A. In General [§ 64] p 74 
B. Avoidance for Fraud, Misrepresentation, or Breach of Affirmative Warranty or Condition Prec- 
edent [§§ 65-80] p 75 
1. Fraud and Concealment Generally [§ 65] p 75 
2. Distinction between Warranties and Representations, and Effect of Falsity Thereof 
[§§ 66-68] p 75. ; 
a. In General [§ 66] p 75 . . 
b. Construction of Statements [§ 67] p78 
ce. Statutory Modification of Distinctions [§ 68] :p 78 
3. Application of Rules [§§ 69-80] p 80 
a. Name and Status of Applicant [§ 69] p 80 
b. Age [§ 70] p 80 
c. Health and Physical Condition [§§ 71-72] p 81 
(1) In General [§' 71] p 81 
(2) Falsity of Statements and Determination Thereof [§ 72] p 83 
d. Prior Attendance by, or Consultations with, Physicians [§§ 73-74] p 84 
(1) In General [§ 73] p 84 ‘ 
(2) Falsity and Determination Thereof [§ 74] p 85 
. Family History [§ 75] p 86 
. Habits [§ 76] p 87 
. Occupation [§ 77] p 88 
. Other Existing Insurance [§ 78] p 89 
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i. Prior Applications for Insurance [§ 79] p 89 
j. Relating to Beneficiary [§ 80] p 90 
C. Forfeiture of Right to Benefits [§§ 81-109] p 90 
1. In General [§ 81] p 90 
2. Grounds [§§ 82-98] p 91 
a. Dissolution or Suspension of Subordinate Body [§ 82] p 91 
b. Suspension, Expulsion, or Withdrawal of Member [§ 83] p 92 
c. Loss of Standing [§ 84] p 93 
d. Breach of Promissory Warranty or Condition Subsequent [\§ 85-87] p 94 
(1) In General [§ 85] p 94 
(2) Occupation [§ 86] p 95 
(3) Habits [§ 87] p 97 
e. Nonpayment of Dues or Assessments [$§ 88-98] p 98 
(1) In General [§ 88] p 98 
(2) Notice [§§ 89-92] p 101 
(a) Necessity [§ 89] p 101 
(b) Form, Mode, and Sufficiency [§§ 90-92] p 103 
aa. In General [§ 90] p 103 
bb. Notice by Mail [§ 91] p 104 
cc. Time of Gwing Notice [§ 92] p 105 
(3) Payment and Tender. [§§ 93-97] p 105 
(a) Time for Payment [§ 93] p 105 
(b) Sufficiency of Payment [§§ 94-95] p 107 
aa. In General [§ 94] p 107 
bb. To Whom Payment Made [§ 95] p 109° 
(c) Application of Pauments and Credits [§ 96] p 110 
(d) Tender [§ 97] p 118 
(4) Hacuses for Failure To Pay or Tender [§ 98] p 113 
3. Proceedings for Forfeiture [§§ 99-101] p 116 
a. Necessity of Affirmative Action by ppady [§ 99] p 116_ 
b. Sufficiency of Proceedings [§ 100] p1 
ec. Notice [§ 101] p 119 
4. Reinstatement |§§ 102-109] p 120 
a. In General [§ 102] p 120 
b. Mode and Conditions Precedent [§§ 103-105} p 120 
(1) In General [§ 103] p 120 , 
(2) Good Health of Member [§ 104] p 122 
(3) Payment or Tender of Arrears [§ 105] p 124_ 
c. Time of Reinstatement [§§ 106-107] p 125 
(1) In General [§ 106] p 125 
(2) After Death of Member [§ 107] p 126 
d. Waiver or Estoppel, and Ratification [§ 108] p 127 
e. Operation and Effect [§ 109] p 131 
= fice I dag or Waiver as to Avoidance or Forfeiture [§§ AY tag! Ps 132 
1. In General [§§ 110-111] p 132 . 
a. Doctrine Applied as against Society [§ 110] p 132 
b. Doctrine Applied as against Member or Beneficiary [§ 111] p 134 
2. Matters as to which Waiver or Estoppel May Be Asserted [§ 112] p 135 
3. As Affected by Ignorance or Knowledge of Facts [§§ 113-114] p 136 
a. In General [§ 113] p 136 
b. Knowledge of Officers and Agents [$ 114] p 138 
4.\As Affected by Authority of Officers and Agents [§§ 115-117] p 141 
a. In General [§ 115] p 141 
b. Authority of Subordinate Lodge or Officers and Agents Thereof To Bind Society 
[§ 116] p 143 
ce. Contractual Provisions against Waiver [§ 117] p 145 
5. As Affected by Mistake, Negligence, or Fraud of Agent [§ 118] p 148 
6. Matters Constituting Waiver or Estoppel [§§ 119-132] p 149 
a. In General [§ 119] p 149 
b. Issuing Certificate [§ 120] p 150 
c. Conduct Inducing Forfeiture [§§ 121-124] p 151 
(1) In General [§ 121] p 151 
(2) Custom and Course of Dealing [§§ 122-124], p 151 
(a) In General [§ 122] p 
(b) As to Payment of Dee and Assessments [§§, 123- 124) p 152 
aa. In General [§ 123] p 152 
bb. As Affected by Authority of Officers and Agents [§ 124] p 154 
d. Recognizing Continuing Existence of Contract [§ 125] p 155 
e. Demanding, Accepting, or Retaining Dues or Assessments [§§ 126-129] p 156 
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(1) In General [§ 126] p 156 
(2) Waiver of Forfeiture for Nonpayment of Dues or Assessments [§§ 127-128] 
159 


(a) Demand, Acceptance, or Retention of Delinquent Assessments [§ 127] 
p 159 
(b) Demand, Acceptance, or Retention of Subsequent Assessments [§ 128] 
p 161 
(3) Conditional, Acceptance [§ 129] p 162 
f. Asserting Other Grounds of Avoidance or Forfeiture [§ 130] p 162 
g. Negotiating for Settlement or Requiring Proofs of Claim [§ 131] p 163 
h. Accepting or Collecting Money To Pay Claim [§ 132] p 164 
7. Stipulations as to Contestability [§ 133] p 164 


VII. BENEFITS AND BENEFICIARIES [§§ 134-204] p 165 
A. Status of Beneficiary and Nature of Rights in General [§ 134] p 165 
B. Eligibility of Beneficiary [§§ 135-148] p 167 
1. In General [§ 135] p 167 
2. As Affected by Statute, Charter, or Articles of Association, and Constitution and By- 
Laws [§§ 136-146] p 171 
a. General Rules [§ 136] p 171 
b. Illustrations of Who May or May Not Be Designated [§§ 137-146] p 176 
(1) In General [§ 137] p 176 
(2) Husband or Wife, or Mistress [§ 138] p 176 
(3) Affianced Husband or Wife [§ 139] p 177 
(4) Children [§ 140] p 178 
(5) Family [§§ 141-142] p 178 
(a) In General [§ 141] p 178 
; (b) Meaning of “Family” [§ 142] p 179 
(6) Relatives [§ 143] p 180 
(7) Heirs, Legatees, Representatives, and Next of Kin [§ 144] p 181 
(8) Dependents [§§ 145-146] p 182 
(a) In General [§ 145] p 182 
(b) Meaning of “Dependents” [§ 146] p 182 
3. As Affected by Want of Insurable Interest [§§ 147-148] p 185 
a. General Rules [§ 147] p 185 
b. What Constitutes Insurable Interest [§ 148] p. 186 
C. Designation of Beneficiary [§§ 149-155] p 187 
1. In General [§ 149] p 187 
2. Mode, Sufficiency, and Validity [§§ 150-154] p 188 
a. In General [§ 150] p 188 
b. Designation by Will [§ 151] p 189 
c. Designation by Statute, or Charter or Laws of Society [§ 152] p 190 
d. New Designation [§ 153] p 191 
e. Waiver and Estoppel [§ 154] p 191 : 
3. Persons within Terms of Desighation [§ 155] p 191 
D. Revocation and Change of Designation of Beneficiary [§§ 156-167] p 194 
1. Revocation [{§§ 156-157] p 194 : 
a. In General [§ 156] p 194 
b. By Subsequent Marriage of Member [§ 157] p 195 
2. Change of Beneficiaries [§§ 158-161] p 196 
a. In General [§ 158] p 196 . 
b. Right to Make Change as against Original Beneficiary [§§ 159-161] p 196 
(1) In General [§ 159] p 196 
(2) Exceptions and Limitations [§§ 160-161] p 199 
(a) Provisions of Statutes and Laws of Society [§ 160] p 199 
(b) Equitable Rights of Original Beneficiary [§ 161] p 199 
3. Mode and Sufficiency of Revocation and Change of Designation [§§ 162-167] p 203 
a. General Rules [§ 162] p 203 
b. Particular Requirements [§ 163] p 205 
c. syn aan to Rule and Excuses for Noncompliance with Requirements [§ 164] p 
d. Revocation and Change by Will [§ 165] p 211 
e. Who May Question Sufficiency of Revocation and Change [§ 166] p 212 
f. Estoppel and Waiver [§ 167] p 213 
E. Contingency on Which Benefits Are Payable [§§ 168-181] p 215 
1. In General [§ 168] p 215 
2. Death [§§ 169-177] p 217 
a. In General [§ 169] p 217 
b. Death in Violation of Law [§ 170] p 219 
e. Suicide [§§ 171-176] p 221 
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(1) In Absence of Express Stipulation [§ 171] p 221 
(2) Under Stipulations of Contract [§§ 172-174} p 222 
(a) In General [§ 172] p 222 
(b) Effect of Insanity [§§ 173-174] p 223 
aa. In General [§ 173] p 223 
bb. Stipulations against Suicide, “Sane or Insane” [§ 174] p 223 
(3) Under Statute [§§ 175-176] p 224 
(a) Exempting from Liability [§ 175] p 224 
(b) Abrogating Defense [§ 176] p 224 
d. Death Caused by Beneficiary [§ 177] p 226 
3. Sickness or Disability [§§ 178-179] p 226 
a. In General [§ 178] p 226 
b. Nature and Extent [§ 179] p 227 
4. Discretion of Society as to Allowance of Benefits [§ 180] p 230 
5. Arrival at Specified Age [§ 181] p 231 
F. Amount of Benefits [§ 182] p 231 
G. Notice and Proof of Loss, and Adjustment Thereof [§§ 183-188] p 236 
1. Notice and Proof [96 183-187] p 236 
a. In General [§ 183] p 236 
b. Time of Giving Notice or Furnishing Proofs of Loss [§ 184] p 238 
ce. Excuses for Noncompliance with Provisions as to Notice and Proof [§ 185] p 239 
d. Conclusiveness and Effect of Statements in Proofs of Loss [§ 186] p 240 
e. Estoppel and Waiver [§ 187] p 242 
2. Adjustment of Loss [§ 188] p 244 
H. Persons Entitled to Proceeds [§§ 189-200] p 245 
1. Where No Beneficiary Is Designated by Member [§ 189] p 245 
2. Where Member Designates Beneficiary [§§ 190-192] p 246 
a. Rights of Beneficiary in General [§ 190] p 246 
b. Rights of Personal Representatives and Next of Kin of Beneficiary [§ 191] p 247 
ce. Rights of Cobeneficiaries Inter Se [§ 192] p 248 
3. Where Designation of Beneficiary Is Invalid or Ineffective [§§ 193-196] p 248 
a. Ineligibility of Beneficiary or Invalidity of Designation [§§ 193-194] p 248 
(1) In General [§ 193] p 248 
(2) Rights of Cobeneficiaries [§ 194] p 250 
b. Death of Beneficiary before Death of Member [§§ 195-196] p 251 
(1) In General [§ 195] p 251 
(2) Rights of Cobeneficiaries [§ 196] p 254 
4. Rights of Personal Representative of Member [§ 197] p 254 
5. Rights of Creditors [§ 198] p 257 
6. Reimbursement of Persons Not Entitled to Benefits [§ 199] p 258 
7. Persons Entitled to Funeral Benefits [§ 200] p 259 
I. Payment, Accord and Satisfaction, Compromise and Settlement, Release, and Discharge [§§ 201- 
204] p 260 
1. Payment [§ 201] p 260 
2. Accord and Satisfaction, Compromise and Settlement, and Release [§§ 202-204] p 262 
a. In General [§ 202] p 262 
b. Fraud or Mistake [§ 203] p 263 
c. Setting Aside Release or Settlement [ 204] p 264 


VIII. REINSURANCE [§ 205] p 265 


IX. RIGHT TO RESORT TO COURTS [§§ 206-210] p 266 
A. In General [§ 206] p 266 
B. Resort to Remedies within Order as Condition Precedent [§§ 207-208] p 266 
1. In General’ [§ 207] p 266 
; 2. Waiver [§ 208] p 268 
C. Provisions as to Conclusive Effect of Decision by Society [§ 209] p 269 
D. Provisions for Arbitration [§ 210] p 271 


X. ACTIONS [§§ 211-312] p 272 
A. Nature and Form [§§ 211-213] p 272 
1. In General [§ 211] p 272 
2. Actions at Law [§ 212] p 272 
3. Equity Jurisdiction [§ 213] p 273 
B. Conditions Precedent [§ 214] p 274 ; . 
C. Defenses [§§ 215-217] p 274 : 
1. In General [§ 215] p 274 
2. Return or Tender of Premiums as Condition Precedent to Defense [§ 216] p 275 
3. Waiver and Estoppel [§ 217] p 275 
D. Jurisdiction and Venue [§§ 218-219] p 276 
1. Jurisdiction [§ 218] p 276 
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2. Venue [§ 219] p 276 
E. Time To Sue, and Limitations [§§ 220-226] p 277 
1. Time To Sue [§ 220] p 277 
2. Limitations of Time To Sue [§§ 221-226] p 277 
a. Statutory Limitation; Laches [§§ 221-222] p 277 
(1) In General [§ 221] p 277 
(2) Computation of Time [§ 222] p 278 
b. Contractual Limitations [§$ 223-225] p 278 
(1) In General [§ 223] p 278 
(2) Computation of Time [§ 224] p 279 
(3) Waiver and Estoppel |§ 225] p 281 
ce. Effect of Presumption Arising from Unexplained Absence [$ 226] p 281 
F. Parties [§§ 227-231] p 281 
1. Plaintiffs [§§ 227-228] p 281 
a. In General [§ 227] p 281 
b. Joinder [§ 228] p 282 
2. Defendants [§§ 229-230] p 283 
a. In General [§ 229] p 283 
b. Joinder [§ 230] p 284 
_ 3. Intervention [§ 231] p 284 
G. Service of Process [§ 232] p 284 
H. Pleading [§§ 233-253] p 284 
1. Petition, Declaration, or Complaint [§§ 233-241] p 284 
a. In General [§ 233] p 284 
b. Anticipating Defenses [§ 234] p 285 
ce. Allegations of Particular Matiors [§§ 235-241] p 286 
(1) Corporate Capacity of Defendant [§ 235] p 286 
(2) Contract or Certificate, and Consideration [§ 236] p 286 
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MUTUAL BENEFIT INSURANCE 


[§§ 1-3 


I. CORPORATIONS AND ASSOCIATIONS 


[§ 1] The rules of law applicable to beneficial or 
fraternal associations or societies generally have 
been treated elsewhere in this work,! and those rules 
should be consulted in the determination of general 
questions involving the nature and status of such 
, associations and the distinction between them and 
mutual insurance companies doing business on the 
assessment plan;? the regulation of beneficial or 
fraternal associations by statute, including the re- 
quirement of a license to do business, and their 


exemption from the operation of laws regulating in- 
surance companies generally;? the organization or 
incorporation,* and the insolvency and dissolution,? 
of such associations; their charter, articles of as- 
sociation, constitution, and by-laws generally ;° their 
powers and liabilities ;? the appointment, duties, and 
liabilities of their officers and agents;® the eligibility, 
admission, and expulsion of members;® and the 
powers *and liabilities of inferior, subordinate, or 
intermediate bodies.!? D 


II. CONTRACT AND CERTIFICATE 


[§ 2] A. Nature and Requisites—l. In General. 
The contract of insurance entered into between a 
beneficial or fraternal society and its members is 
generally evidenced by a certificate of insurance, 
so-called, which takes the place of the ordinary 
policy;!4 but some societies issue no certificates, 
and in this event the contract of insurance is to 
be ascertained by reference to the society’s charter 
of incorporation or articles of association and its 
constitution and by-laws.?? If the contract in itself 
is not impossible of performance, the rights of the 
member thereunder are not destroyed by the fact 
that the scheme adopted by the society to perform 
the contract is impracticable and incapable of 
execution.1® 

Consideration. The premiums paid by the mem- 
ber constitute the consideration on his part, and 


1. See Beneficial Associations 7 


C. J. p 1048. 
2. See Beneficial Associations § 1. 


tract of insurance); Badesch yv. Con- 
gregation Brothers 
Misc. 160, 50 NYS 958. . 


the risk of incurring liability assumed by the society 
constitutes the consideration on its part.'* 

[§ 3] 2. Nature. While there is a difference be- 
tween. beneficial or fraternal societies and ordinary 
insurance companies,!® and a certificate of mem- 
bership in the former is not a ‘‘policy of life in- 
surance’’ in the restricted sense in which that term 
is generally used and understood,'* nevertheless, for 
most purposes, the contract whereby a_ beneficial 
society agrees with its members, in consideration 
of the payment of dues and assessments, to indem- 
nify them or their nominees against loss from c¢er- 
tain causes, such as accidental personal injury, sick- 
ness, or death, is essentially a contract of insurance, 
and the rights and liabilities of the parties thereto 
are governed accordingly.17 The nature of the in- 
surance evidenced by the certificate or contract 
Lodge K. P. v. Knight, 117 Ind. 489, 


20 NE 479, 3 LRA 409; Holland v. 


of Willna, 23 
Taylor, 111 Ind. 121, 12 NE 116; Pres- 


Nature of benefit insurance con- 

tract see infra § 2. 
; See Beneficial Associations §§ 
: +. See Beneficial Associations §§ 
ee See Beneficial Associations §§ 
12-23. : 

Dissolution or suspension of subor- 
dinate body as affecting forfeiture 
of insurance benefits for nonpayment 
of assessments see infra § 82. 

Hist See Beneficial Associations §§ 

Construction and operation of char- 
ter, constitution, or by-laws in refer- 
ence to insurance contracts see infra 
§§ 25-43. 
ees See Beneficial Associations §§ 
ree See Beneficial Associations §§ 

Powers of officers and agents in 
reference to insurance contracts: 
Generally see infra § 11. 

Waiver or estoppel as affected 

see infra § 16. Y 
cote See Beneficial Associations §§ 

Initiation as condition precedent to 
contract of insurance see infra § 5. 

Suspension or expulsion of member 
as affecting forfeiture of insurance 
benefits for nonpayment of assess- 
ments see infra 83. 

“nore! See Beneficial Associations §§ 

Estoppel or waiver as affected by 
powers of subordinate bodies in re- 
spect of: - 

Defects in formation of contract of 

insurance see infra §§ 4-10. 
Forfeiture or avoidance of contract of 

insurance for misrepresentation or 

breach of warranty or condition 

see infra § 116. 

11. See infra §§ 8-10. 

12. Social Benev. Soc. No. 1 v. 
Holmes, 127 Ga. 586, 56 SE 775; Mills 
v. Rebstock, 29 Minn. 380, 13 NW 
162; Nagle v. Perkins, 130 Misc. 808, 
224 NYS 575 (constitution and by- 
laws of labor union constitute con- 


os 


by 


Constitution and by-laws as part 
of contract evidenced by certificate 
see infra §§ 25-43. 

13. Failey v. Fee, 83 Md, 838, 34 
A 839, 55 AmSR 326, 32 LRA 311. 

14. National Council K. & L. S. v. 
Garber, 131 Minn. 16, 154 NW 512. 

15. See Beneficial Associations ee 
Mutual insurance companies do: 
business on assessment plan see In- 
surance §§ 67-84. : 

16 Ala.—Sovereign Camp W. 
W. v. Allen, 206 Ala, 41, 89 S 58. 

Cal.—Swift v. San Francisco Stock, 
etc., Bd., 67 Cal, 567,, & B,-94: 
wie C.—Drum vy, Benton, 13 App. 


Ill.—Martin v. Stubbings, 126 Ill. 
387, 18 NE 657, 9 AmSR 620. 

Mo.—Westerman v. Supreme Lodge 
FOP ys. 196. Mow 670,. 947 SW. 470, 5 
LRANS 1114. 

Compare Northwestern Masonic Aid 
Assoc, v. Jones, 154 Pa, 99, 26 A. 253, 
35 AmSR 810; Com. v. Equitable Ben. 
Assoc., 1387 Pa. 412, 18 A 1112 (both 
holding that such certificates are not 
contracts of insurance), ~ 

“There are differences between 
such a contract and the regular or 
ordinary contracts of life insurance.” 
Sovereign Camp W. O. W. v. Prit- 
chett, 203 Ala. 38, 34, 81 S 823. 

17. Ala.—Sovereign Camp W. O. 
W. v. Pritchett, supra; Slaughter vy. 
Grand Lodge, 192 Ala. 301, 68 S 
367; Supreme Commandery K. G. R. 
x Ainsworth, 71 Ala. 436, 36 AmR 

Cal.—Bornstein v. District Grand 
Hodge. No." 44 1. sOc Bs Be a2" Cale ay 
624, 84 P 271. 

Colo.—Head Camp Pacific Jurisdic- 
tion W. O. W. v. Sloss, 49 Colo. 177, 
112 P 49, 31 LRANS 831; Modern 
Brotherhood of America y. Lock, 22 
Colo. A. 409, 125 P 556. 
ee C.—Drum vy. Benton, 18 App. 


Ill.—Martin v. Stubbings, 126 Ill. 
387, 18 NE 657, 9 AmSR 620. 

Ind.—State v. Willett, 171 Ind. 296, 
86 NE 71, 23 LRANS 197; Supreme 


byterian Mut. Assur. Fund y. Allen, 
106 Ind. 593, 7 NE 317; Elkhart Mut. 


Aid, etc., Assoc. v. Houghton, 103 
Ind. 286, 2 NE 763, 53 AmR 514; 
Elkhart Mut. Aid, etc., Assoc. v. 


Houghton, 98 Ind. 149. 

Iowa.—Murdy v. Skyles, 101 Iowa 
549, 70 NW 714, 68 AmSR 411. 

Kan.—Endowment, etc., Assoc. v. 
State, 35 Kan. 253, 10 P 872;—State 
ve Migilant .Ins. ‘Go., 230 Kan 58h 
P 840. 

La.—MeNamara’s Succe., 5 La. A. 
(Orleans) 13. 

Me.—Bolton y. Bolton, 73 Me. 299. 

Md.—Goodman vy. Jedidjah Lodge 
Not, 16%) Md. 117, '9 A 18 0138 Ateote 

Mass.—Com. vy. Wetherbee, 105 
Mass. 149. 

Mo.—Smail v. Court of Honor, 136 
Mo. A. 434, 117 SW 116. 

Nebr.—Soehner v. Grand Lodge O. 
S. H., 74 Nebr. 399, 104 NW 871. 

N. H.—Barton vy. Provident Mut. 
Relief Assoc., 68 N. H. 535, 3 A 627; 
Smith v. Bullard, 61 N. H. 381; Mel- 
lows v. Mellows, 61 N. H. 1387. 

N. J.—Supreme Assembly R. S. G. 
F. v. McDonald, 59 N. J. L. 248, 35 
A 1061; Golden Star Fraternity v. 
Martin, 59 N. J. L. 207, 35 A 908. 

N. Y.—Nagle y. Perkins, 130 Misc.’ 
808, 224 NYS 575; Weinberg v. Wood- 
ward, 67 Misc. 2838, 124 NYS 480 
[aff 146 App. Div. 917 mem, 131 NYS 
1149 mem]. 

N. C.—Williams v. Supreme Con- 
elavesT., O..H., 172 N, G..787, 90, Sr 
888; Robinson v. Brotherhood of Lo- 


comotive Firemen, ete, 170 N. G&G 
545, 87 SE 537. 

N. D.—Brown v. Steckler, 40 N. D. 
113, 168 NW 670, 671, 1 ALR 753 


[cit Cyc]. 

Oh.—Odd Fellows’ Protective As- 
soc. v. Hook, 9 Oh. Dec. (Reprint) 
89, 10 CincLBul 391. 

Tenn.—Littleton v. Sain, 126 Tenn, 
461, 150 SW 423, 41 LRANS 1118. 

Tex.—Supreme Council A. L. H. v. 
Larmour; 81 Tex. 71, 16 SW 633; 
Coleman vy. Anderson, (Civ. A.) 82 SW 
1057 [aff 98 Tex. 570, 86 SW 730]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 34] 


is not necessarily determined by the nature and or- 
ganization of the association, but rather by the 
terms and character of the contract itself.18 
fact that the contract provides a stipulated premium 
payable in monthly installments and that there is 
a fixed amount payable to the beneficiary has" been 
held not to convert a certificate into an old line 
The contract is 
classed as personal property,?° being a chose in 
action, even before the death of the member.2? 

[§ 4] 3. Formation—a. In General. 


or stipulated premium policy.19 


Utah.—Daniher v. Grand Lodge A. 
O. U. W., 10 Utah 110, 37 P 245. 

Va.—Cosmopolitan L. Ins. Co. v. 
Koegel, 104 Va. 619, 52 SE 166. 

W. Va.—Robinson vy. Brotherhood 
of R. Trainmen, 80 W. Va. 567, 92 SE 
730, LRA1917E 995. 


a ee Ve Younes 2 "Ont “Ly: 
[a] Mustrations—(1) A certifi- 


cate issued by a society payable on 
the death of the member is a life 
insurance policy within the statutes 
regulating sSuch_ policies. Modern 
Brotherhood of America v. Lock, 22 
Colo. A. 409, 125 P 556. (2) The con- 
tract of the members of a society, 
by which, on the death of one, a 
specified sum assessed on each sur- 
vivor is due to an appointee of de- 
ceased, being one of his heirs or a 
member of his family, is a contract 
of life insurance. Smith y. Bullard, 
tN. E381. 

[b] The certificate is in effect a 
“policy” of insurance and is gov- 
erned by the rules of law applicable 
to such policies. Sovereign Camp 
Bee W. v. Pritchett; 203 Ala. 33, 81 

{[c] The certificate of membership 
is in the nature of a mutual life in- 
surance policy and ‘‘subject to the 
rules of law governing life insur- 
ance policies, except so far as those 
rules must be held to be modified 
by the peculiar organization, objects 
and policy of such societies.” Mar- 
tin v. Stubbings, 126 Ill. 387, 403, 18 
NE 657, 9 AmMSR 620. To same effect 
Drum v. Benton, 13 App. (D. C.) 
245; McNamara’s Succ., 5 La. A. (Or- 
leans) 13; Thompson vy. Amos Lodge 
No. -1487,..G. Uz Ov O. <F, , 40 ba.cA: 
(Orleans) 217. 

{d] Death benefit provided for in 
a labor union constitution is an in- 
surance policy to the same extent as 
any ordinary insurance policy. Nagle 
vy. Perkins, 130 Misc. 808, 224 NYS 575. 
* Construction of contract as a will 
see infra § 195. 

18. Eminent Household C. W. Vv. 
Gallant, 194 Ala. 680, 69 S 884; State 
v. Allen, 306 Mo. 633, 269 SW 388; 
Andrus v. Business Men’s Acc. Assoc., 
283 Mo, 442, 223 SW 70, 13 ALR 779; 
Montgomery v. Security Ben. Assoc., 
(Mo. A.) 289 SW 672; Bondurant v. 
Brotherhood of American Yeomen, 
(Mo. A.) 199 SW 424; McPike v. 
Supreme Ruling F. M. C., 187 Mo. 
A. 679, 173 SW 71. 

[a] Provision of constitution and 
by-laws for scaling down amount of 
benefit definitely stated in the cer- 
tificate does not render the amount 
specified indefinite so as to bring 
the contract beyond the pale of fra- 
ternal insurance, since the certificate 
is controlling: Taylor v. Topeka Se- 
curity Ben. Assoc., (Mo, A.) 270 SW 
132. 

[b] Insurance ‘on the assessment 
plan.’’—(1) Wilson v. Brotherhood of 
American Yeomen, (Mo. A.) 223 SW 
992. (2) Although insurer was a 
foreign fraternal order authorized to 
do business within the state, certifi- 
cates issued by it, whereby it agreed 
to pay only the amount realized from 
one assessment on its members hold- 
ing certificates of that class, were 
contracts of insurance ‘‘on the as- 
sessment plan” within Rev. St. 
(1919) § 6155, requiring such certifi- 
cates to specify the exact amount 
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The 


insurance.?4 


As in the | the offer.*° 


insurer thereby promises to 
pay. Kribs v. United Order of For- 
esters, (Mo. A.) 233 SW 89 [transf 
from Sup. Ct. 222 SW 1005]; Kribs 
v. United Order of Foresters, 191 Mo. 
A. 524, 177 SW 766. (3) “Where a 
foreign fraternal beneficiary society, 
not authorized to do business in the 
state, makes a contract of insurance 
in the state, which bears the essen- 
tial features of insurance on_ the 
assessment plan, the policy will be 
construed as one of assessment in- 
surance, and not according to the law 
relating to fraternal benefit societies. 
Easter v. Brotherhood of American 
Yeomen, 172 Mo. A. 292, 157 SW 992. 
(4) A certificate of a beneficial as- 
sociation entitling a member to par- 
ticipate in “the mortuary fund to 
the amount of one full assessment, 
for all members in good standing in 
the association, not to exceed one 
thousand dollars’ is not a contract 
of insurance ‘‘on the assessment 
plan.”’ Wilson v. Brotherhood of 
American Yeomen, (Mo. A.) 237 SW 
212. But see Bondurant y. Brother- 
hood of American Yeomen, (Mo. A.) 
199 SW 424 (holding that, under the 
pleadings in an action on a like cer- 
tificate, the insurance was on the as- 
sessment plan). 

[c] When contract regarded as 
one of or insurance.—W here 
defendant shows that it was qualified 
for admission into the state as a 
fraternal beneficiary association, but 
fails to prove that it was admitted 
to do business in the state as a 
fraternal order, the contract must be 
considered as one of regular insur- 
ance, although the certificate indi- 
cates on its face that it was issued 
by a fraternal association. Gruwell 
v. National Council K. & L. S., 126 
Mo. A. 496, 104 SW 884. 

[d] A certificate issued by a fra- 
ternal society is an old line policy 
where it is made nonforfeitable after 
a specified number of assessments 
has been paid, and provides for ex- 
tended insurance. McPike v. Su- 
preme Ruling F. M. C., 187 Mo, A. 
679, 173. SW 71. 

Construction generally see infra § 
20 


19. State v. Allen, 306 Mo. 633, 
269 SW 388; Montgomery v. Security 
Ben. Assoc., (Mo. A.) 289 SW 672. 

20. Rowell v. Covenant Mut. Life 
Assoc., 84 Ill. A. 304. 

21. Rowell v. Covenant Mut. Life 
Assoc., supra; Harden vy. Harden, 191 
Ky. 331, 230 SW 307, 17 ALR 576. 


which 


22. Coleman v. Anderson, (Civ. A.) 
82 SW 1057 [aff 98 Tex. 570, 86 SW 
730). 

23. See Insurance § 180. 


24. Wood  v. Brotherhood of 
American Yeomen, 148 Iowa 400, 126 
NW 949. 

Mutual assent to contracts gen- 
erally see Contracts § 46. 

25. Conn.—Supreme Colony U. O. 
Pp. F. v. Towne, 87 Conn. 644, 89 A 
264, AnnCasi916B 181. 

Ind.—Brotherhood of Locomotive 
Firemen, ete. v. Corder, 52 Ind, A, 
214, 97 NE 125. 

N. Y.—Pfeifer v. Supreme Lodge B. 
B. S. S., 37 Mise. 71, 74 NYS 720 [aff 
74 App. Div. 680 mem, 77 NYS 1138 
mem (rev on other grounds 173 N. Y. 
418, 66 NE 108)]. 

Tex.—Brotherhood of R. Trainmen 
v. Cook, (Civ. A.) 221 SW 1049. 
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case of other contracts of insurance**® mutual: as- 
sent is essential to a valid contract of mutual benefit 
The contract is commonly formed by 
the making of an application therefor?® signed by 
applicant, if the rules of the society so require,?® 
an acceptance thereof by the society,?’ which may 
be by parol,?* and the issuance, delivery, and accept- 
ance of a certificate of imsurance.?® 
sense the application may be regarded as an offer 
to contract and the certificate as an acceptance of 


In a general 


Wash.—Supreme Assembly 
ero ate @ 109 Wash. 
ae 


We 
247, 186 


Thornburg v. Farmers’ Life 
Assoc., 122 Iowa 260, 98 NW 105; 
Somers v. Kansas Protective Union, 
42 Kan. 619, 22 P 702; Supreme Lodge 
of Protection K. & L. H. v. Grace, 60 
Tex. 569. 

[a] There is no contract of insur- 
ance where the rules of the society 
require the application to be signed, 
and this is not done. Supreme Lodge 
of Protection K. & L. H. v. Grace, 60 
Tex. 569. 

[b] Signature by third person.— 
Where an application is signed in 
good faith by a third person in ap- 
plicant’s name, and applicant after- 
ward approves it, the contract of 
insurance is not therefore invalid. 
Thornburg v. Farmers’ Life Assoc., 
122 Iowa 260, 98 NW 105 (where an 
application was made in good faith 
under insured’s authorization by his 
brother, who was familiar with his 
physical condition, insured afterward 
submitting to a medical examination 
and ratifying his brother’s action); 
Somers v. Kansas Protective Union, 
42 Kan. 619, 22 P 702 (where an 
application was made by a husband 
for the wife at her direction, and was 
signed by him with the consent of 
the agent of the society, and the 
action of the husband was afterward 
approved by the wife). 

27. Ind.—Supreme Lodge K. P. v. 
Graham, 49 Ind. A. 535, 97 NE 806. 

Iowa.—Rogers y. Equitable Mut. 
Life, etc., Assoc., 103 Iowa 337, 72 
NW 538 


A. 
ae 


Mo.—Crohn y./ Order of United 
Commercial Travelers, 170 Mo. A. 
273, 156 SW 472; Norman v. Order 
of United Commercial Travelers, 163 
Mo. A. 175, 145 SW 853. 

Tex.—Brotherhood of R. Trainmen 
v. Cook, (Civ. A.) 221 SW. 1049. 

Wash.—Supreme Assembly U. A 


y. Johnson, 109’ Wash. 247, 186 P 
[a] Written application is merely 


an offer to make a contract, and is 
not binding until accepted by in- 
surer. Supreme Lodge K. P. v. Gra- 
ham, 49 Ind. A. 535, 97 NE 806. 

{[b] Acts not constituting accept- 
ance.—The act of the state secretary 
of a fraternal accident insurance or- 
der in initiating a new member into 
the order was not an acceptance of 
an application for insurance therein, 
the application and membership fee 
not having been received by the su- 
preme committee of the order as re- 
quired by stipulations in the applica- 
tion. Norman y. Order of United 
Commercial Travelers; 163 Mo. A. 
175, 145 SW 853. 

Approval of application by medical 
examiner see infra § 6. 

: Offer and acceptance as essential 
oO: 
Insurance contract generally see In- 

surance § 43. 

Life insurance contract see Life In- 

surance §§ 187-197. 

28. Supreme Lodge K. P. v. Gra- 
ham, 49 Ind. A. 535, 97 NE 806. 

[a] Where an application is ac- 
cepted by parol, the contract is parol. 
Supreme Lodge K. P. v. Graham, 49 
Ind. A. 535, 97 NE 806. 

29. See infra §§ 8-10. 

,30. Supreme Assembly U. A. v. 
Johnson, 109 Wash. 247, 186 P 1065, 
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[§ 5] b. Initiation or Adoption into Membership.*+ | 
To entitle a person to a certificate of insurance, or 
to render valid a certificate already issued, it is 
necessary that he should be a member in good stand- 
ing of the organization or of one of its lodge 
as by election,** or initiation into the society accord- 
ing to secret or ritualistic rites;** and it has been 
held that mere election to membership without 
Where initiation is a 
condition precedent, delivery of a certificate of in- 
surance before such initiation is of no effect.°° The 
association need not, however, require initiation as 
a condition of membership,** and initiation may be 


initiation is insufficient.*° 


waived.?§ 


[§ 6] c. Medical Examination. As in the case of 
life insurance policies generally,*® the application 
is generally required to be accompanied by a medical 
under some stat- 


examination of applicant,*® which, 


31. Eligibility to membership see 
Beneficial Associations § 52. 

32. Delaney v. Modern Acc. Club, 
121 Iowa 528, 97 NW 91, 63 LRA 
603; Sloan vy. Loyal Fraternal Home 
Assoc., 1389 Mo. A. 448, 123 SW 57; 
Taylor v. Grand Lodge A. O. U. W., 
29 NYS 773 [affi148 N. Y. 751 mem, 
43 NE 990 mem]. 

Requirements as to admission gen- 
fimo see Beneficial Associations § 
53. 

33. Traders’ Mut. L. Ins. 
Humphrey, 109 Ill. A. 246 [aff 207 Ill. 
540, 69 NE 875]. 

34. Ark.—Supreme Lodge K. & L. 
a vy. Johnson, 81 Ark. 512, 99 SW 
834. 

Ilowa.—Burner v. Brotherhood of 
American Yeomen, 136 Iowa 612, 111 
NW 977; Arrison v. Supreme Council 
M. T., 129. Iowa 303, 105 NW 580. 

Mich.—Kolosinski v. Modern Broth- 
erhood of America, 175 Mich. 684, 
141 NW 589. 

Minn.—Louden vy. Modern Brother- 
hood of America, 107 Minn. 12, 119 
NW 425. 

Mo.—Gilmore v. Modern Brother- 
hood of America, 186 Mo. A. 445, 171 
SW 629; Porter v. Loyal Americans 
of Republic, 180 Mo. A. 538, 167 SW 
578; Sloan v. Loyal Fraternal Home 
Assoc., 189 Mo. A, 443, 123 SW 57; 
Shartle v. Modern Brotherhood of 
America, 139 Mo. A. ‘433, 122 SW 
1139; Loyd v. Modern Woodmen of 
America, 113 Mo. A. 19, 87 SW 530. 

Nebr.—Loyal Mystic Legion of 
America v. Richardson, 76 Nebr, 562, 
107 NW 795. : 

N. Y.—Taylor v. Grand: Lodge A. 
O. U. W., 29 NYS°773 'faff-148 N. Y. 
751 mem, 43 NE 990 mem]. 

Tex.—McWilliams Vv. Modern 
Woodmen of America, (Civ. A.) 142 
Sw 641. 

Ont.—Devins v. Royal Templars of 
Temperance, 20 Ont. A. 259. 

[a] Implication from statute.— 
Rev. St. (1890) § 1408, by requiring 
fraternal beneficiary associations to 
have a lodge system, intends that 
no person shall become a member of 
such an association until he has been 
initiated into one of its lodges. Hiatt 
v. Fraternal Home, 99 Mo. A, 105, 
12 SW 463, 

{b] Death before initiation.—The 
by-laws provided that, on receipt of 
the benefit certificate, applicant 
should be initiated by the subordinate 
lodge, unless initiation was refused, 
when the certificate should be re- 
turned to the supreme lodge, and 
that no liability should attach until 
all the acts, laws, and rituals pre- 
scribed had been complied with, and 
that no officer could waive any pro- 
vision of the by-laws. Rev. St. 
(1899) § 1408 (St. Annot. [1906] p 
1111) requires such associations to 
have a lodge system and a ritual. 
It was held that the initiation of the 
certificate holder was essential to 
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recovery, and none could be had 
where applicant died after issue and 
delivery of the certificate to him 
and payment of the first assessment, 
but before initiation. Shartle v. Mod- 
ern Brotherhood of America, 139 Mo. 
A. 433,122 SW: 1139. 

[ec] Initiation or obligation of ap- 
plicant is sufficient under the consti- 
tution or by-laws of some societies. 
Supreme Lodge K. & L. H. v. John- 
son, 81 Ark. 512, 99 SW 834; Fisher v. 
Supreme Lodge K. & L. H., 190 Mo. 
A. 606, 176 SW 269. 

35. Matkin v. Supreme Lodge K. 
H., 82 Tex. 301, 18. SW 306, 27 AmSR 
886. 

36. See infra § 9. 

37. Schworm v. Fraternal Bank- 
ers’ Reserve Soc., 168 Iowa 579, 150 
NW 714, AnnCas1917B 373. 


38. See infra §§ 15, 16. 

39. See Life Insurance § 44. 

40. Ark.—North American Union 
v. Johnson, 142 Ark. 378, 219 SW 
769. 


tll.—Weisguth v. Supreme Tribe B. 
H., 194 Tl. AL 17 [aff 272 T1l.:541, 112 
NE 350]; Royal League v. Kolin, 169 


Ill, A. 646. 
Ind.—Brotherhood of Locomotive 
Firemen, etc. v. Corder, 52 Ind. A. 


214, 97 NE 125. : 
Mo.—Taylor v. Topeka Security 
Ben. Assoc., (A.) 270 SW 1382 [cer- 
tiorari quashed sub nom, State v. 
Daues, 281 SW 398]. 

“Nebr.—State v. Bankers’ Union of 
World, 71 Nebr. 622, 99 NW 531. 
Pa.—Asselto v. Supreme Tent K. 
M., 192 Pa. 5, 48 A 400. 

Tex.—Supreme Ruling F. M. C. v. 
x Gee 32 Tex. Civ. A. 603, 75 SW 
44 


[a] Where medical examination 
of another society is adopted, it is 
sufficient compliance with the statute 
requiring examination. North Amer- 
ican Union v. Johnson, 142 Ark. 378, 
219 SW 769. 

[b] Authority to make examina- 
tion.— Where an applicant is exam- 
dined by a physician having authority 
from the state deputy to examine his 
own applicants for membership and 
have physicians of his own selection 
sign the reports, and such examina- 
tion is signed by an approved exam- 
iner of the order, it is sufficient, 
although the laws of the order de- 
clare that no examination shall be 
legal unless made by an examiner 
approved by the supreme medical di- 
rector. Supreme Ruling F. M. CG. v. 
hes Ger 32 Tex, Civ. A. 603, 75 SW 

Examining physician as agent of 
society see infra § 11. 

41. See statutory provisions. 

42. Taylor v. Topeka Security 
Ben. Assoc., (Mo, A:) 270 SW 182 
{certiorari quashed sub nom. State 
v. Daues, (Mo.) 281 SW 398}. 

[a] Statute requiring medical ex- 
amination to be signed by applicant 


[§§ 5-7 


utes,#! must be signed by applicant;*? and, if the 
constitution and by-laws require the examination to 
be approved by 
of membership, no contract arises until such ap- 
proval, notwithstanding applicant’s initiation into 
the subordinate lodge and the acceptance and reten- 
tion of dues by such lodge.** 
quired as a prerequisite to the inception of the con- 
tract that the application or medical examination 
shall be accepted or approved by the chief medical 
examiner or director,** and if applicant dies before 
such acceptance or approval there is no valid con- 
tract,*® although the application did not reach the 
medical officer because of the negligence of a subor- 
dinate lodge officer.*6 

[§ 7] d. Prepayment of Dues or Assessments.‘? 
In case the applicant is accepted by the society the 
contract commonly requires him to prepay*® during 


a superior body as a prerequisite 


It is frequently re- 


requires only subjective examination, 
usually consisting of questions and 
answers, to be signed, and not the 
report of the examining physician of 
his findings and conclusions. Taylor 
v. Topeka Security Ben. Assoc., (Mo. 
A.) 270 SW 132 (requirement held 
sufficiently complied with). 

43. Gutkowsky v. Grand Lodge P. 
OPW. 194 TT AL 452. 

44. Ind—Supreme Lodge K. P..v. 
Graham, 65 Ind. A. 220, 114 NE 879. 

Me.—Patterson v. Supreme Com- 
mandery U. O. G. C. W., 104 Me. 355, 
71 A 1016. 

Minn.—H#rickson vy. Brotherhood of 
Locomotive Firemen, ete., 129 Minn. 
264, 152 NW 587. 

Miss.—Brotherhood of Locomotive 
Eiremes v. Hand, 90 Miss. 893, 44 S$ 

Nebr.—Handlier v. Knights of Co- 
lumbus, 106 Nebr. 267, 183 NW 300. 

[a] If it is the custom of a fra- 
ternal order to treat the medical 
examiner’s acceptance as an accept- . 
ance by insurer, such custom is bind- 
ing. Supreme Lodge K. P. v. Gra- 
ham, 65 Ind. A, 220, 114 NE 879. 

45. Patterson v. Supreme Com- 
mandery UO. G. C. W., 104° Me. 
355, 71. A 1016; Erickson v. Brother- 
hood of Locomotive Firemen, etc., 129 
Minn. 264, 152 NW 5387; Brotherhood 
of Locomotive Firemen vy. Hand, 90 
Miss. 893, 44 S 161; WHandlier v. 
Knights of Columbus, 106 Nebr. 267, 
183 NW 300. 

[a] Thus (1) where applicant was 
accidentally killed earlier in the day. 
on which such approval was given, 
he did not become a member. Pat- 
terson vy. Supreme Commandery U, O. 
GiC. W.; 104. Me, 355, 71. A 1016)" '(@) 
Where an applicant died before his 
medical examination reached the 
chief medical officer, its subsequent 
approval by such officer in ignorance 
of the death created no liability 
against the association. Erickson v. 
Brotherhood of Locomotive Firemen, 
ete, 129 Minn. 264, 152 NW 587: 

[b] Disapproval after death - of 
member.— Where the medical exam- 
iner did not pass on the application 
until after the death of applicant, 
when it was disapproved, there was 
no contract of insurance. Brother- 
hood of Locomotive Firemen v, Hand, 
90 Miss. 893, 44 S 161. _ 

46. Handlier vy. Knights of Colum- 
bus, 106 Nebr. 267, 1883 NW 300. — 

47. Generally see Insurance . §§ 
235-240; Life Insurance §§ 76, 77. 

48. Ky.—Blue Grass Ins. Co. 
Cobb, 72 SW 1099, 24 Ky 2182. 

Mo.—Kirk v. Sovereign Camp W. 
O. W., 169 Mo. A. 449, 155 SW 39. 

Nebr.—Loyal Mystic Legion of ~ 
America vy. Richardson, 76 Nebr. 562, 
107 NW 795; National Aid Assoc. v. 
Bratcher, 65 Nebr. 378, 91 NW 379, 
93 NW 1122; Modern Woodmen Acc. 
ao v. Kline, 50 Nebr. 345, 69 NW 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lifetime,*® and while in good health,°° certain dues 
or assessments, although such payment is not always 
a condition precedent to a valid contract.5+ i 
- [§ 8] e. Certificate of Insurance®?—(1) In General. 
_ In accordance with the general law of insurance®® 
a binding contract of benefit insurance may be made 
without the issuance of a certificate, unless such 
issuance is required by the constitution or’ by-laws 
of the society.54 Generally, however, in order to 
complete the contract of insurance it is necessary; 
under the constitution and by-laws of a beneficial 
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or fraternal society, that'a certificate of insurance 
or membership,®> conforming to statutory. require- 
ments,°® and to the provisions of the constitution 
and charter of the society,5’ be issued, duly ap- 
proved, signed, and sealed,°* and delivered to,°® and 
accepted by,®° applicant or some one in his behalf. 
The certificate of insurance is to be regarded as a 
written contract, and, so far as it goes, is the meas- 
ure of the rights of all parties.6+ Although the 
application does not, under some statutes, become a 
part of the contract unless it or a copy of it is set 


N. Y.—Bushaw v. Woman’s Mut. 
ae: etc., Co., 3 Silv. Sup. 591, 8 NYS 

Tex.—Homesteaders’ Ly, Assoc. vy. 
Booth, (Civ. A.) 285 SW 889; Brother- 
hood of R. Trainmen y. Cook, (Civ. 
A.) 221 SW 1049; Sovereign Camp 
W. O. W..v. Dees, .-45., Tex.) Civ. .A, 
318, 100 SW 366; Smith v. Covenant 
Mut. Ben. Assoc., 16 Tex. Civ. A, 593, 
43 SW 819. .- 

Utah.—Sterling v. Head Camp Pa- 
cific Jurisdiction W. O. W., 28 Utah 
505, 526, 80 P-375;,-1110. . 

[a] Sufficiency of tender.—Where 
the rules required the officer who col- 
lected assessments to give official 
receipts for all moneys received, and 
keep stubs of each receipt given by 
him, and to attest benefit certificates 
and other official. documents, ,and 
further required certificates to. be 
signed by another officer before de- 
livery to the member, and the. col- 
lecting officer kept an office known to 
the members, where he, transacted 
the business of the order, a tender 
of dues and assessments and a de- 
mand of a certificate made to. the 
collector on a public street after 
business hours was insufficient, to 
fix the rights as a. member. of the 
person. making the tender. Sterling 
v. Head Camp Pacific Jurisdiction. W. 
O. W., 28 Utah 505, 526, 80, P 375, 1110. 

[b] Application of dues.—Where 
a certificate, the application there- 
for, and the by-laws made a part 
thereof required delivery of the cer- 
tificate and payment of the first 
month’s dues as a condition precedent 
to liability, dues paid May 2 upon 
delivery of the certificate issued 
March 28 were the dues for May, 
notwithstanding a provision that-the 
first assessment should be for the 
first month following that in which 
the certificate was issued. Kirk v. 
Sovereign Camp W. O. W., i169 Mo. 
A, 449, 155 SW 39. 

Dues and assessments generally 
see infra §§ 45-53. 

- Nonpayment of dues or assess- 
ments as ground for forfeiture of 
contract see infra §§ 88-98. : 

49. Woodmen of World v. Hall, 
104 Ark. 538, 148 SW 526, 41 LRANS 
517. ; 

50. Few v. Supreme Lodge K. P., 
136 Ga. 181, 71 SH 130. 

Generally see Life Insurance § 77. 
/ 51. Stanley v. Northwestern Life 
Assoc, 36 Fed. 75; Baldwin v. Golden 
Star Fraternity, 47 N. J. UL. 111. 

fa] Thus (1) where the constitu- 
tion provided that each and _ every 
member, on becoming a member of 
the beneficiary fund, should pay to 
the financial secretary of the subor- 
dinate council the amount:.of one 
assessment, and that members who 
failed to pay any assessment to the 
beneficiary fund should be suspended, 
and further that, if any council per- 
mitted a member liable to suspension 
to remain in good standing it must 
pay his assessment out of its general 
funds, payment of the assessment on 
application to become a beneficiary 
member was not a condition prece- 
dent to membership. Baldwin v. 
Golden Star Fraternity, 47 N. J. L. 
111. (2) And where in the applica- 
tion insured agreed to pay ‘‘one as- 
sessment” within thirty days from 
jts date, when made as provided in 
the by-laws, and the by-laws pro- 


vided that a member failing to pay 
his assessment -within thirty days 
from its date should stand suspended, 
the payment of at, least. one assess- 
ment was not a condition precedent 
to recovery. Stanley v. Northwestern 
Life Assoc., 36 Fed. 75. 

52. New certificate on: . . 
Change of beneficiary see infra § 163. 
Increase of benefits, see infra § 41. 

53. See Insurance § 225. 

54. Knights of Maccabees 
World v, Gordon, 83 Ark. 17, 102 SW 
711; Brotherhood of Locomotive Fire- 
men, ete. v. Corder, 52 Ind. A. 214, 
97 NE 125; Brotherhood of R. Train- 


| men’ ,v.. Cook, (Tex. Civ., A.) 221 SW 


1049. 
[a] 


And see supra § 2. 
Parol contract is valid where 


absence of any stipulation making 


'the issuance and delivery of a cer- 
| tificate essential. 


Knights of Macca- 
bees of World y. Gordon, 83 Ark. 17, 
102 SW 711; Brotherhood of Locomo- 


itive Firemen,-ete. v. Corder, 52 Ind, 


A. 214, 97 NE. 125; Brotherhood of R. 


|Trainmen v. Cook, (Tex. Civ. A,) 221 
| SW 1049. : 


55. .Ala.—Alexander v. Woodmen 
of World, 161. Ala. 561, 49 S883. 

Ark.—Clinton v. Modern Woodmen 
of America, 125 Ark. 115, 187 SW 939. 

Conn.—Supreme Colony U. O. P.°F. 
v. Towne, 87 Conn. 644, 89 A 264, 


| AnnCasi916B 181. 


Ill.—Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 NE. 546,17 
ALR 406; Kaemmerer vy. Kaemmerer, 
231 Ill. 154, 83 NE 133. 

Ind.—Supreme Lodge K. P. y. Gra- 
ham, 49 Ind. A. 535, 97 NE 806. 

Nebr.—National Aid Assoc. Vv. 
Bratcher, 65 Nebr.. 378, 91 NW. 379, 
93 NW. 1122. . : 

N. Y.—Evans v. Supreme Council 
Rake 223uNe Yevaoy,.. t40. Nee 93," oT 
ALR 163; May v. New York Safety 


Reserve Fund Soc., 14 Daly 389, 13 
NYSt 66... See Pfeifer v. Supreme 
Lodge, B. B.S 37. Misc, 71, 74 


NYS 720. [aff 74 App. Div. 630 mem, 
77. NYS 11388 mem (rev on other 
grounds 173, N, Y. 418, 66 NE 108)]. 

Wash.—Supreme Assembly U. A. y. 
Johnson, 109 Wash, 247, 186 P 1065, 

[a] Benefit payable to legal repre- 
sentatives.—(1) Where:a fund is 
provided for, to be paid over to the 
families, heirs, or legal representa- 
tives of deceased or disabled mem- 
bers, or to such person as a deceased 
member might, while living, have 
directed, and, by its by-laws, the 
society provides that each member 
shall be entitled to a certificate stat- 
ing the name and good standing of 
the member, the amount of the bene- 
fit, and to whom payable, the issuing 
of a certificate is not a condition 
precedent to the right of the legal 
representatives of a deceased mem- 
br who has complied with all other 
provisions of the society to recover 
the amount of the benefit. Bishop v. 
Grand Lodge BE. O. M. A., 112 N. Y. 
627, 20 NE 562. (2) Such certificate 
is necessary only in cases where the 
benefit is to be paid as directed by a 
member to Some person or body other 
than the family, heirs, or legal repre- 
sentatives of the deceased member. 
Bishop v. Grand Lodge E. O. M. A., 
supra. 

56. Williams v. American 
Union, 107 Kan. 214, 191 P 291. 


Ins. 


of | 


ea Cas. 567, 11 A 8 
| Ins. Assoc., 
it has been compléted: except as to] 
[the issuance of a certificate, in the 


|Foresters, 79 Vt. 479, 65 A 526. 


| the constitution and laws 
|that no certificate shall be binding 


.tract without them. 


57. Stark vy. Sovereign Camp W. 
O. W., 189 Ky. 719, 225 Sw 1063, 

58. Ind.—Cay wood Vv. Supreme 
Lodge K.; &. Li: Hi, 174:-Ind. 410; -86 
NE, 482,-131, AmSR 253, 23. LRANS 
304, 17 AnnCas 503. 

Kan.—Triple Tie Ben. Assoc. v. 
Wood, 73 Kan. 124, 84 P 565 (where 
the constitution required certificates 
to be executed.by the supreme presi- 
dent and supreme secretary). 

Mo.—Hiatt v. Fraternal Home, 99 
Mo. A. 105, 72 SW 463.. : 

Okl.—Home Forum Ben. Order v. 
Jones, 5 Okl. 598, 50 P 165. 

Pa.—Hisk .v; antable Aid Union, 


C.—Dickert v. Farmers’ Mut. 
52 S. C. 412, 29 SE 786, 
Utah.—Sterling vy. Head Camp Pa- 


| cific Jurisdiction W. O. W., 28 Utah 


505, 526, 80 P 375, 1110. 

Vt.—Morrill vy. Catholic Order of 
Particular provisions.— Where 
provide 


[a] 


until it has been approved by the 
grand medical examiner and signed 


|by the president and secretary of 
the order, such approval and signa- 


ture are essential to create an obli- 
gation on the certificate, and delay 
by the local lodge in forwarding the 
application, will not create a con- 
Home Forum 
Bene Order v. Jones, 5 Okl. 598, 50 P 


[b], Countersignature by local of- 
ficers.—(1) The certificate need not 
be countersigned by local officers 
(Triple Tie Ben. Assoc. v. Wood, 73 
Kan. 124, 84 P 565; Dickert v. Farm- 
ers’ Mut. Ins. Assoc., 52 S. C. 412, 29 
SE 786) (2) unless required by the 
certificate itself (Caywood v. Su- 
preme Lodge K. & L. H., 171 Ind. 410, 
86 NE 482, 131 AmSR 253, 23 LRANS 
304, 17 AnnCas. 503) (3) or by some 
by-law of the society (Hiatt v. Fra- 
ternal Home, 99 Mo. A. 105,.72 SW 
463; Sterling v. Head Camp Pacific 
Jurisdiction W. O. W,, 28 Utah 505, 
526, 80 P 375, 1110). (4) But it has 
been held that a requirement that the 
certificate be countersigned by the 
officers of the local lodge is nothing 
more than the performance of a duty 


required by a principal. from his 
agent and is not essential to the 
validity. of the contract. Supreme 
Lodge v. Martin, 16 Phila. 
(Pas Ot. 

59.. See infra § 9. 

60. See infra § 10. 

61. Ark.—Block v. Valley Mut, 


Ins. Assoc., 52 Ark. 201, 12 SW 477, 
20 AmSR 166. 

Cal.—Supreme Lodge F. B, v. Price, 
27. Cal. A..607, 150-P 808. K 

Colo.—Chartrand y. Brace, 16 Colo. 
ay 26 P 152, 25 AmSR 235, 12 LRA 

Iowa.—Fort v. Iowa Legion of 
Honor, 146 Iowa. 183, 123 NW 224, 

Mass. — Atty.-Gen. Vv. Supreme 
Council A. L. H., 206 Mass. 180, 92 
NE 145. 

N. Y.—Burns v. Burns, 190 N. Y. 


211,_82 NE 1107; Peo. v. Masonic 
Guild, etc., Assoc., 126 N..¥. 615, 27 
NE 1087. 


Conflict between terms of: 


Applica tan and certificate see infra 


§ } 
Constitution or by-laws and certifi-= 
cate see infra § 28. } 
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out in, or attached to, the certificate,®? failure ‘to 
attach the application to the certificate does not 


invalidate the certificate.®* 
[§ 9] (2) Delivery.** 


take the place of delivery.®% The 
to what constitutes delivery of a 


62. See infra § 24. 

63. Tusant v. Grand Lodge A. O. 
U. W., 183 Iowa 489, 163 NW_ 690, 
LRA1918E 826; McConnell -v.. Iowa 
ree Aid Assoc., 79 Iowa 757, 43 NW 
188. 

64. Of policy of: 

Insurance generally see Insurance §§ 

226, 228-231. 

Life insurance generally see Life In- 

surance §§ 72-74 

65. Ala.—Sovereign Camp W. O. 
W. v. Reed, 208 Ala. 457, 94 S 910; 
Alexander v. Woodmen of World, 
161 Ala. 561, 49 S 883. 

Ark.—Clinton v. Modern Woodmen 
of America, 125 Ark. 115, 187 SW 
9392 

Ill.—Johnson v. Royal Neighbors 
of America, 253 Ill. 570, 97 NE 1084 
{aff 159 Ill. A. 269]. 

Iowa.—Wilson y. Interstate Busi- 
ness Men’s Acc. Assoc., 160 Iowa 184, 
140 NW 860. 

Ky.—O’Neal v. Sovereign Wood- 
men of World, 130 Ky. 68, 113 SW 
52; Blue Grass Ins. Co. v. Cobb, 72 
SW 1099, 24 KyL 2132, 

Mich.—Court of Honor y. Hering, 
178 Mich, 377, 144 NW 843. 

Mo.—Kirk v. Sovereign Camp W. 
O. W., 169 Mo. A. 449, 155 SW 39. 

N. Y¥.—Sweeney v. Independent Or- 
der of Foresters, 190 App. Div. 787, 
181 NYS 4 [aff 179 NYS 94]; Bushaw 
v. Woman’s Mut. Ins., etc., Co. 3 
Silv. Sup. 591, 8 NYS 423; Roblee 
v. Masonic Life Assoc., 38 Misc. 481, 
77 NYS 1098 [aff 95 App. Div. 620 
mem, 88 NYS 1115 mem]. See Pfeifer 
v. Supreme Lodge B. B. S. S., 37 
Mise. 71, 74 NYS 720 [aff 74 App. 
Div. 630 mem, 77 NYS 1138 mem (rev 
on other grounds 173 N. Y. 418, 66 
NE 108)]. 

Or.—Lathrop v. Modern Woodmen 
She pET Ce 56 Or. 440, 106 P 3828, 109 
124 


Tenn.—McLendon v. Woodmen of 
World, 106 Tenn. 695, 64 SW 36, 52 
LRA 444. 

Tex.—Sovereign Camp W. O. W. v. 
Ayers, 113 Tex. 564, 261 SW _ 1000; 
Homesteaders’ L. Assoc. v. Booth, 
(Civ. A.) 285 SW 889; Modern Wood- 
men of America v. Owens, 60 Tex. 
Civ. A. 398, 130 SW 858. 

Utah.—Sterling v. Head Camp Pa- 
cific Jurisdiction W. O. W., 28 Utah 
50d! 526,780 375, 1110: 

Wash.—Logsdon v. Supreme Lodge 
F, W. A., 34 Wash. 666, 76 P 292. 

[a] Where the by-laws, made a 
part of the application and contract, 
provided that the right to indemnity 
was “conditional on the issuance’ to 
insured of a certificate of member- 
ship by the supreme executive com- 
mittee, the actual delivery of the 
policy to insured was essential to the 
completion of the contract. Crohn v. 
Order of United Commercial Travel- 
ers, 170 Mo. A. 273, 156 SW 472. 

[b] Although the certificate bears 
a date prior to its delivery, yet the 
member becomes such only when the 
certificate is delivered. Arrison v. 
Supreme Council M. T., 129 Iowa 303, 
105 NW 580. 

66. Ala.—Sovereign Camp W. O. 
W. v. Reed, 208 Ala. 457, 94 S 910; 
Alexander v. Woodmen of World, 161 
Ala, 561, 49 S 883. 

Ark.—Clinton v. Modern Woodmen 


of America, 125 Ark. 115, 187 SW 


It is generally necessary 
under the constitution or by-laws of a benefit society 
that the certificate of insurance be delivered® dur- 
ing the lifetime and good health of applicant ;** and 
where delivery is essential to the completion of the 
contract, no delay caused by acts of the society can 
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general rules as 
policy of insur- 


939. 

Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P 1048, 
138 AmSR 180, 29 LRANS 433, 

Ill.— Johnson v. Royal Neighbors 
of America, 253 Ill. 570, 97 NE 1084. 

Iowa.—Wilson y. Interstate Busi- 
ness Men’s Acc. Assoc., 160 Iowa 184, 
140 NW 860. : 

Mich.—Court of Honor v. Hering, 
178 Mich. 377, 144 NW 843. 

Mo.—Clark  v. Brotherhood of 
American Yeomen, (A.) 262 SW 463; 
Kirk v. Sovereign Camp W. O. W., 
169 Mo. A. 449, 155 SW 39. 

Okl.— Sovereign Camp W. O. W. v. 
Jackson, 57 Okl. 318, 157 P 92, LRA 
1916F 166. 

Or.—Lathrop vy. Modern Woodmen 
of America, 56 Or. 440, 106 P 328, 109 
Psi 


S. C.—Tumblin v. Sovereign Camp 
W. O. W., 1389 S. C. 133, 137 SE 341. 

Tex.—Homesteaders’ L. Assoc. v. 
Booth, (Civ. A.) 285 SW 889; Modern 
Woodmen of America v. Owens, 60 
Tex. Civ. A. 398, 130 SW 858. 

[a] Rule applied.—Where an ap- 
plication and the by-laws of the bene- 
ficiary association provided that it 
should not take effect until it was 
delivered to the applicant while in 
good health, and the clerk of the 
local camp of the association was 
expressly prohibited from waiving 
any requirements of the by-laws, he 
was not only justified in not deliver- 
ing the certificate, but had no author- 
ity to deliver it when the applicant 
was sick with typhoid fever, and such 
a delivery would not have been bind- 
ing. Modern Woodmen of America 
by Owens, 60 Tex. Civ. A. 398, 130 SW 
58. 

[b] The object of a by-law pro- 
viding that liability on a certificate 
should not begin until it had been de- 
livered to the member, then in sound 
health, was to protect the association 
from liability in consequence of dis- 
ease contracted subsequent to the 
application, and before a delivery of 
the certificate. Johnson v. Royal 
Neighbors of America, 253 Ill. 
97 NE 1084 [aff 159 Ill. A. 269]. 

[c] Fact that applicant has a 
slight cold at the time of delivery of 
the certificate will not defeat recov- 
ery, although such cold later develops 
into pneumonia. Sovereign Camp W. 
O. W. v. Jackson, 57 Okl. 318, 157 P 
92, LRA1916F 166, 

[d] Pregnancy.—A stipulation in 
a contract of insurance with a mar- 
ried woman that the policy should 
not take effect unless delivered to her 
“while in sound health” is not vio- 
lated by reason of the applicant being 
pregnant at the time of delivery of 
the policy. Rasicot v. Royal Neigh- 
bors of America, 18 Ida, 85, 108 P 
1048,.1388 AmSR 180, 29 LRANS 433. 

[e] Confinement in childbirth is 
not a “personal ailment’? within the 
meaning of such a provision in a 
contract of insurance. Rasicot y. 
Royal Neighbors of America, 18 Ida. 
85, 108 P 1048, 138 AmSR 180, 29 
LRANS 433. 

{f] Delivery after death of appli- 
cant.—The delivery of a benefit cer- 
tificate to the beneficiary after the 
death of the applicant did not amount 
to a delivery to him so as to bind 
the association. Tumblin y. Sover- 
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ance®® are applicable to benefit certificates issued 
by fraternal societies.®® _ th 
general rule’? a certificate is delivered when it 1s 
deposited in the mails, duly stamped and directed 
to applicant at his proper address." 

Delivery to officer or agent. Delivery of the cer- 
tificate to an officer or agent of the society or toa 
subordinate lodge thereof for delivery to the appli- 
cant may be a sufficient delivery, although appli- 
cant never receives it, where the other conditions 
of the contract have been complied with ;’* otherwise 


In accordance with the 


eign Camp W. O. W., 139 S. C. 133, 
137 SE 341; Modern Woodmen of 
America v. Owens, 60 Tex. Civ. A. 
398, 130 SW 858. 

g] Character of policy, whether 
old line or benefit insurance, is im- 
material, notwithstanding the _ stat- 
ute relating to misrepresentation on 
old line insurance, where the defense 
is nondelivery until after fatal illness 


or death. Clark vy. Brotherhood of 
ytir A Yeomen, (Mo. A.) 262 SW 
63. 


New certificate on change of bene- 
ficiary see infra § 163. 

Representations or warranties as to 
health see infra § 71. 

67. Modern Woodmen of America 
Mi Py fee 60 Tex. Civ. A. 398, 130 SwW 


68. See Insurance §§ 228-231; Life 
Insurance § 74. 

69. See cases infra-this note; and 
notes 71-77. 

[a]’ Manual delivery unnecessary. 
—The words “in person,’ used in a 
constitution directing that there shall 
be no liability. until insured shall 
have had delivered to him “in per- 
son” his beneficiary certificate while 
in good health, was_not synonymous 
with ‘‘manual possession,’ so as to 
require that the certificate be actu- 
ally placed in insured’s hands to 
constitute a legal delivery, but was 
merely intended to require a delivery 
to insured himself, and not to an- 
other for him. - O’Neal v. Sovereign 
Woodmen of World, 130 Ky. 68, 113 
SW 52. 

70. See Insurance § 230. 

71. Tuttle v. Iowa State Travel- 
ing Men’s Assoc., 132 Iowa 652, 104 
NW 1131, 7 LRANS 223. 

72. Ky.—O’Neal Vv. Sovereign 
Woodmen of World, 130 Ky. 68, 113 
SW 52. 

Mich.—Supreme Court O, P. v. 
Davis, 129 Mich. 318, 88 NW _ 874; 
Wagner y. Supreme Lodge K. & L. H., 
128 Mich. 660, 87 NW 9038. 

Nebr.—Flynn v. Royal Neighbors 
of America, 110 Nebr. 403, 193 NW 
760; Tracy v. Supreme Court of 
eg 4 Nebr. (Unoff.) 189, 93 NW 

Or.—Lathrop v. Modern Woodmen 
of America, 63 Or. 193, 126 P 1002, 
LRAI918E 333. 

Pa.—Supreme Lodge K. H, v. Mar- 
tin, 16 Phila. 97. 

fa] MTllustrations.—(1) Where an 
officer is asked to act as custodian 
for applicant and does so in a per- 
sonal and individual capacity, the 
delivery is sufficient. Supreme Court 
O. P. v. Davis, 129 Mich. 318, 88 NW 
874. (2) A certificate issued to in- 
sured was received by the clerk of 
the local camp, when a mistake in 
the number of the camp was discov- 
ered. Insured was directed to appear 
for initiation, and was regularly ini- 
tiated, and paid all the dues and 
assessments, but the clerk returned 
the certificate to the sovereign camp 
for correction, and, before a corrected 
certificate was returned and deliv- 
ered to insured, he was killed... It 
was held that, when insured was 
initiated and had paid the dues, the 
clerk held the original certificate, 
which was a valid instrument not- 
withstanding the error, for him and 
that such acts constituted a delivery 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 9-11] 
not.’® But involuntary delivery pursuant to judicial 
process is insufficient.”4 

Delivery before initiation of applicant. Where 
initiation or adoption into membership is a condition 
precedent to a contract of insurance,’® delivery of 
a certificate to applicant’® or to an officer of the 
local_lodge for him’? does not create a binding 
contract. 

When delivery unnecessary. Delivery is not es- 
sential to the validity of the contract of insurance 
unless it is made so by some by-law or stipulation 
in the application.’?® Nor is the insurance defeated 
by a wrongful refusal” or negligent failure®® of 
the society to deliver it, nor by the failure of a sub- 
ordinate lodge to deliver a certificate issued to it 
by the central organization, where such failure is 
due to the loss by the member of another certifi- 
eate in lieu of which the one in question was issued.®4 
But where an officer of the local lodge fails to de- 
liver a certificate, it must be shown that a certificate 
was made out and ready to be delivered, that the 
member had applied for it, and had done everything 
necessary under the laws of the order to entitle him 
to a delivery.®” 
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[§ 10] (8) Acceptance.®? Acceptance of the cer- 
tificate by applicant is ordinarily necessary in order 
to complete the contract,* and such acceptance must 
be unconditional.8® A written acceptance is not 
necessary®® unless required by the terms of the ap- 
plication or laws of the society.8” By accepting 
a certificate, the terms of which differ from those 
stated in the application, a member is regarded as 
approving its terms.§§ 

[§ 11] B. Powers of Agents.8® The general rules 
of agency,°° more particularly those relating to or- 
dinary insurance agents,®! are, generally speaking, 
applicable to the powers of the agents of a beneficial 
or fraternal association in respect of contracts of 
benefit insurance,?? and the association is bound 
by the acts of such agents within the scope of their 
apparent authority.°* The character of the duties 
performed by the agent determines the question of 
his power to bind the society in a particular matter, 
regardless of the fact that the by-laws provide that 
he shall be considered the agent of the member.®* 
Ordinarily the society of which the grand lodge and 
its officers are the controlling body acts through the 
local lodge and its officers in the matter of the re- 


of the original certificate to insured 
personally. O’Neal v. Sovereign 
Woodmen of World, 130 Ky. 68, 113 
SW 52. 

73. Modern Woodmen of America 
v. Owens, 60 Tex. Civ. A. 398, 130 SW 
858 


74. National Aid Assoc. v. Brat- 
cher, 65 Nebr. 378, 91 NW 379, 93 
NW 1122. 

75. See supra § 5. 

76. Kolosinski vy. Modern Brother- 
hood of America, 175 Mich. 684, 141 
NW 589; Porter v. Loyal Americans 
of Republic, 180 Mo. A. 538, 167 SW 
578. 

77. McWilliams v. Modern Wood- 
men of America, (Tex. Civ. A.) 142 
Sw 641. 

78. Mo.—Crohn v. Order of United 
Commercial Travelers, 170 Mo. A. 
273, 156 SW 472. 

N. J.—Baldwin v. Golden Star Fra- 
ternity, 47 N. J. L. 111. 

N. Y.—Bishop vy. Grand Lodge E. 
O. M. A., 112 N. Y. 627, 20 NE 562. 

Tex.—Perez v. Fort Worth Mut. 
Benev. Assoc., (Civ. A.) 291 SW 574. 

Wash.—Rancipher v. Women of 
Woodcraft, 50 Wash. 68, 96 P 829. 


79. Great Hive L. M. M. v. Hodge, 
130 Ill. A. 1; Lorscher v. Supreme 
Lodge K. P., 72 Mich. 316, 40 NW 


545, 2 LRA 206; Pledger v. Sovereign 


Camp W. O. W., 17 Tex. Civ. A. 18, 
42 SW 653. 
[a] Where the contract has bhe- 


come fixed, the retention by the as- 
sociation of the certificate and the 
nondelivery thereof has no effect to 
prevent a recovery, upon such cer- 
tificate. Great Hive L. M. M. v. 
Hodge, 130 Ill. A. 1. 

80. Sovereign Camp W. O. W. v. 


Dees, 45 Tex. Civ. A. 318, 100 SW 
366. 
[a] Tlustration.—Deceased made 


application to join the Woodmen, 
complied with all the requirements, 
and a certificate was issued by the 
sovereign camp, but through mis- 
take was sent to the wrong local 
eamp, and before the mistake was 
corrected, and the certificate sent to 
the right camp for delivery, insured 
was killed. He had offered to pay 
the first assessment, which was due 
when the certificate was delivered. 
The application for membership and 
the constitution and laws of the or- 
der provided that no liability for 
benefits should accrue until the cer- 
tificate was personally delivered to 
him and he had paid one assessment. 
It was held that the beneficiary could 
recover. Sovereign Camp W. O. W. 
v. Dees, 45 Tex. Civ. A, 318, 100 SW 
366. 


81. Supreme Lodge K. H. v. Mar- 
tin, 16 Phila.” (Pa.)) 197. 

82. Sovereign Camp W. O. W. v. 
Ayers, 113 Tex. 564, 261 SW 1000. 

83. Of policy of: 

Insurance generally see Insurance §§ 

227, 232. 

Life insurance generally see Life In- 

surance § 72. 

84 Sovereign Camp W. O. W. v. 
Reed, 208 Ala. 457, 94 S 910; Supreme 
Colony U. O. P. F. v. Towne, 87 Conn. 
644, 89 A 264, AnnCasl1916B 181; 
May v. New York Safety Reserve 
Fund Soc., 14 Daly 389, 13 NYSt 66. 
And see cases infra notes 85-87. 

[a] Return of certificate for cor- 
rection of mistake.—Where a certifi- 
cate was returned by insured for a 
material change because of the solici- 
tor’s mistake in preparing the ap- 
plication, recovery cannot be had on 
such certificate without proof of its 
acceptance by insured. Homestead- 
ers’ L. Assoc. v. Booth, (Tex. Civ. A.) 
285 SW 889. 

Acceptance as fixing place of con- 
tract see infra § 44. 

85. Homesteaders’ LL. Assoc. Vv. 
Booth, (Tex. Civ. A.) 285 SW 889. 

86. Sovereign Camp W, O. W. v. 
Brown, (Tex. Civ. A.) 88 SW 372. 

87. Triple Tie Ben. Assoc. v. 
Wood, 73 Kan. 124, 84 P 565; Home- 
steaders’ L. Assoc. vy. Booth, (Tex. 
Civ. A.) 285 SW 889; Sterling v. 
Head Camp Pacific Jurisdiction W. 


O. W., 28 Utah 505, 526, 80 P 3875, 
1110. 
[a] Signature of applicant.— 


Where the application provides that 
there shall be no contract until in- 
sured signs the benefit certificate, 
such acceptance is a condition prece- 


dent to the contract. Homesteaders’ 
L. Assoc. v. Booth, (Tex. Civ. A.) 
285 SW 889. 


88. Thomas v. Leake, 67 Tex. 469, 
3 SW 703. 

89. Estoppel and waiver as af- 
fected by authority of officers and 
agents see infra §§ 16, 115-117, 

90. See Agency 2 C. J. p 405. 

91. See Insurance § 181; Life In- 
surance § 40. 

92. TIowa.—Delaney v. Modera Acc. 
Club, 121 Iowa 528, 97 NW 91, 638 
LRA 603. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn, 14, 198 
NW 128. 

Pa.—Baltimore, etc., Employes’ Re- 
lief Assoc. vy. Post, 122 Pa, 579, 15 
A 885, 9 AmSR 147, 2 LRA 44. 

Tex.—Calhoun Vv. Maccabees, 
(Commn. A.) 241 SW 101, 102 [cit 
Cyc]; Sovereign Camp W. O. W. v. 
Hines, (Civ. A.) 273 SW 927, 929 


[quot Cyc]. 

Wis.—Valerio v. Woodmen . of 
World, 174 Wis. 519, 183 NW 697. 

[a] An agent having general au- 
thority to solicit applications for cer- 
tificates has authority to take appli- 
cations for certificates from persons 
not members of the society, to be- 
come binding when the applicants 
shall become members. Delaney v. 
Modern Acc. Club, 121 Iowa 528, 97 
NW 91, 63 LRA 603. 

[b] The district deputy is an 
agent whose principal duty is to so- 
licit and receive applications for mem- 
bership to be turned over to other 
officials to decide whether the insur- 
ance company will insure the appli- 
cant, and has no authority to make 
insurance contracts. Bratley  v. 
Brotherhood of American Yeomen, 
159 Minn. 14, 198 NW 128. 

{c] Agency for railroad relief as- 
sociation.—A railroad paymaster to 
whom is intrusted merely the minis- 
terial duty of paying to employees 
the amounts appearing to be due 
them by the payrolls furnished him 
is not an agent of the railroad com- 
pany, much less of a relief asso- 
ciation, composed of the company’s 
employees. Baltimore, etc., Employ- 
ees’ Relief Assoc..v. Post,. 122 Pa. 
He 15 A 885, 9 AmSR 147, 2 LRA 


4, 

{d] Statutory provisions; oral 
contracts of present insurance.—Un- 
der St. (1919) § 1977, providing that 
whoever solicits insurance on behalf 
of an insurance company, etc., shall 
be deemed the agent of the company 
to all intents and purposes, but that 
this shall not apply to agents of 
licensed fraternal beneficiary socie- 
ties, and § 1956 subds 1, 9, defining: 
fraternal benefit societies and exclud- 
ing them from the operation of stat- 
utes not expressly designating such 
societies, an agent of a foreign fra- 
ternal benefit society had no author- 
ity to make an oral contract of pres- 
ent insurance prior to delivery of the 
written policy. Valerio v. Woodmen 
oh World, 174 Wis. 519, 183 NW 
697. 

Authority of officers and agents of 
beneficial associations generally see 
Beneficial Associations ,§ 49. 

93. Independent Order of Forest- 
ers v. Cunningham, 127 Tenn. 521, 
156 SW 192, 5 ALR 1569; Modern 
Order of Praetorians v. Hollmig, 
(Tex. Civ. A.) 103 SW 474, 105 SW 
846. 


94. Hanheide vy. Supreme Tribe B. 
H., (Mo, A.) 223 SW 684; Patton v. 
omer of Woodcraft, 65 Or. 33, 181 
fe : 
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ception of members, the local lodge and its officers 
being the agents of the grand lodge in such matter.” 

Limitations on authority.°* A beneficial associa- 
tion may, unless restricted by statute, limit the au- 
thority of its agents by a provision in its certificates 


or by its by-laws,” and an agent whose powers are. 


thus limited cannot bind the association beyond the 
limits of his authority to those who have knowledge 
of such limitation.°® Moreover, an applicant. will 
be presumed to have knowledge of limitations on 
the powers of the agents contained in the constitu- 
tion and by-laws of the society.°® It has been held, 
however, that a condition in a certificate of member- 
ship denying agents the power to make, alter, or 
discharge contracts has no application to the gen- 
eral manager or secretary of the association. 

Medical examiner.?. The medical examiner of the 
society is its egent, for whose acts within the scope 
of his authority the society is liable,? even though 
applicant pays for the examination,* and notwith- 
standing an express stipulation of the application 
that applicant makes him his agent. But the au- 
thority of the examiner may be limited by the con- 
stitution and by-laws of the society.® 

[§ 12] C. Validity—1. Fraud or Mistake. As in 
the case of other contracts,’ and of contracts of 
insurance generally,’ fraud in procuring a contract 
of mutual benefit insurance vitiates it,? without any 
express provisions to that effect in the contract.° 
The fact that a member could not read or write is 
no excuse for his not knowing the terms of the cer- 


tificate issued to him where he was not prevented 
95. Brotherhood of R. Trainmen ] Ill. 
vy. Cook, (Tex. Civ. A.) 221 SW 1049. 
96. Generally see Insurance § 181; 


Ag US: 


MUTUAL BENEFIT INSURANCE 


Masonic Life. Assoc. v. 
Robinson, 149 Ky. 80, 147 SW 882, 41 12. 
LRANS 505; Homesteaders vy. Stapp, 
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from having the same read to him by any fraud on 
the part of the society. 

Recovery of damages. A member of a benevo- 
lent society induced to become such by false repre- 
sentations.of an agent can recover from it only the 
amount of money paid out by reason of such false 
representations, and not the sum he would have re- 
ceived had the representations been true.?? 

[§ 13] 2. Illegal or Ultra Vires Contracts—a. In 
General. The rule that the provisions and conditions 
of a contract or policy of insurance must not be 
in contravention of law or public policy'® applies 
to contracts and certificates of benefit societies. 
But in the absence of statute a benefit society may 
impose conditions and limitations on its lability so 
long as they are not inconsistent with public policy.’® 
A provision in the certificate violative of the so- 
ciety’s charter of incorporation is void.1¢ <A certi- 
ficate issued contrary to the rules of the society as 
contained in its constitution and by-laws is invalid, 
unless the defect is waived or the society is estopped 
to assert a forfeiture,'” but a contract of insurance 
outside the object of the creation of the society and 
beyond the powers conferred upon it by the state 
of its organization is wholly void,'® and cannot 
asually be given validity by estoppel or waiver.!9 
Failure of. the society to comply with the provisions 
of the insurance law renders the contract of insur- 
ance void and unenforceable,?° if the statute ex- 
pressly so provides.*. On the other hand, where a 
statute or valid regulation in restraint of an in- 
surance company’s action is made for the protection 
Schwartz, (Tex. Civ. A.) 205 SW 156. 


May v. New York Safety Re- 
serve Fund Soc., 14 Daly 389, 13 


Life Insurance 
U 


97. 
America v. Tévis, 117 Fed. 369, 54 
CCA 293, 


Ark.—Woodmen of World v. Hall, 
ae Ark. 538, 148 SW 526, 41 LRANS 

Colo.—Modern Woodmen of Amer- 
ica y. International Trust Co., 25 
Colo. A. 26, 136 P 806. 

Ind.—Brotherhood of Locomotive 
Firemen, etc. v. Corder, 52 Ind. A. 
214, 97 NE 125, an 

Mo.—Kirk v. Sovereign Camp .W. 
O. W., 169: Mo. A, *449).155 SW’ 39. 

N. Y¥.—May vy. New York Safety 
Reserve Fund Soc., 14 Daly 389, 13 
NYSt 66. 

As affecting estoppel or waiver to 
avoid or forfeit contract see infra § 
TALL: E 
' 98. Modern Woodmen. of America 
v. Tevis, 117 Fed. 369, 54 CCA 293, 

[a] Imsured and beneficiaries are 
charged with knowledye of the limi- 
tations on the powers of the associa- 
tion’s agents which are found in the 
certificate or in by-laws which are 
made a part of the contract. Modern 
Woodmen of America v. Tevis, 117 
Fed:- 369, 54 CCA 293. 

99. Woodmen of World v. Hall, 
104 Ark. 538,148 SW 526, 41 LRANS 
517; Bennett v. Sovereign Camp W. 
O. Wie (Tex. "Civ. A.) 168 SW, 1023, 
And see infra § 117. 

1. Bankers’, etc., Mut. Ben. Assoc. 
v. Stapp, 77 Tex. 517, 14 SW 168, 19 
AmSR 772. 

2. Medical examination as prereq- 
nisite of contract see supra § 6. 

83. Supreme Tribe’ B. H. v. York, 
70 Colo. 175, 197 P 1012; Royal Neigh- 
bors of America v. Bowen, 177, Ill. 
27, 52 NE 264, 69 AmSR 201; Atkin- 
son v. National Council K. & L. S., 
193 Till. A. 215; Stapleton v. National 
Council K.; '& Ti. 'S., 192° Til, A. 482’ 
Turner yv. Modern Woodmen of 
America, 186 Ill. A. 404; Picek v. 
Modern Brotherhood of America, 177 


S..Modern Woodmen of | Order 


(Tex. Civ. A.) .205 SW. 743; Modern 
of Praetorians. v. Hollmig, 
(Tex. Civ. A.) 103 SW 474, 105 SW 846. 

Authority to make médical exam- 
ination see supra § 6. 

Estoppel or waiver by acts of 
agents see infra §§ 115-117. 

4 Weisguth v. Supreme Tribe B. 
H., 194 Ill. A. 17 [aff 272 Ill. 541, 112 
NE 350]. j 

\5. Turner v. Modern Woodmen of 
America, 186 Ill... A..404;. Trotter v. 
Grand Lodge I. L. H.,.132 Iowa. 513, 
109 NW 1099, 7-LRANS 569, 11 Ann 
Cas 533; Masonic Life Assoc. v.. Rob- 
inson, 149-Ky. 80, 147 SW 882, 41 
LRANS: 505. 

6. Brotherhood of 
Firemen, etc. vy. Corder, 
214, 97 \NE 125. 

[a] Illustration.—Where the au- 
thority of the grand medical. exam- 
iner of an order, under its constitu- 
tion and by-laws, extended to deter- 
mination of the physical. qualifica- 
tions of an applicant and to ascer- 
tainment as to the sufficiency of the 
application, he had no authority to 


Locomotive 
52. -Ind. A. 


reject a candidate solely on _ the 
ground that he was not initiated 
within the prescribed time. Brother- 


hood of Locomotive Firemen, ete. v. 
Corder, 52 Ind, A. 214,.97. NE 125, 

7. See Contracts §§ 279-309. 

8. See Insurance § 201; Life In- 
surance § 48. 

9. Hardy v. Sovereign Camp W. 
O. W., 17. Ala. A. 53, 81, S. 690; -Su- 
preme Council C. K. & L. A. v Beggs, 
110 Ill. A. 189; Taylor v. Grand Lodge 
A. O. U. W.,.96 Minn; 441, 105 NW 
408, 8 LRANS 114; Koerts v. Grand 
Lodge W. O. H. S., 119 Wis. 520, 97 
NW. 163. 

Misrepresentation or breach of 
warranty or condition as ground for 
avoiding or forfeiting contract. see 
infra §§ 64-109. 

10. Hardy vy. Sovereign Camp W. 
O. W.,. 17 Ala. A. 538, 81 S690. 

ll. Grand Lodge A. O. U. W. v. 


NYSt 66. 

13. See Insurance § 198; Life In- 
surance § 45. 

14 McCormick v. Woodmen § of 
World, 57. Cal. A. 568, 207 P 943; 
Modern Brotherhood of America 
Lodge v. Bailey, 50 Okl.-54, 150 °P 
673, LRAI916A 551, AnnCasl1918E 
744. And see cases infra § 14, 

15. Taylor v. Loyal Protective Ins. 
Co.; . (Mos Ax) 194 SW 1055. 

16. Richardson Vv. Kentucky 
Grangers’, Mut. Ben, Soc, 4 KyL 
735; Timberlake v. Supreme Com- 
mandery U. O. G C. W., 208 Mass. 
411, 94 NE 685, 36 LRANS 597, 

17. Robinson y. Brotherhood of 
Locomotive Firemen, ete, 170 N. @ 
545, 87 SH.537. ; 

Estoppel or waiver ag to defects 
See infra §§ 15-17. , 

18...McCann vy. Ladies of Macca- 
bees of World, 182 Ill. A. 319; 
retson y. Sovereign Camp. W. O. W., 
210 Mo., A. 539, 243 SW 257; Haner 
v, Grand Lodge A. O. U. W., 102 
Nebr, 568, 168 NW _ 189; Trapp v. 
Sovereign Camp W. O. W., 102 Nebr: 
562,168 NW 191; Wirtz. vy. Sovereign 
Camp, W..O, W., 114 Tex. 471,. 268 
SW 438 [aff (Civ. A.) 254 SW 687]. 

fa] Contract held not invaligd.— 
Contract of a fraternal order held not 
in violation of L. (1911) p 293 § 25, 
requiring fraternal societies to pro- 
vide for extra assessments when the 
regular assessments are- insufficient 
to pay all matured claims in full. 
Parker v, Sovereign Camp W. O. W., 
(Mo. A.) 196 SW 424. 

[b] Contract held validated by 
subsequent statute.—Siedleczski vy. 
Brotherly Aid Soc. of Prince Joseph 
Poniatowski, 214 Ill. A. 494 

19. See infra § 17. 

20. Farrell v. National Civ. Serv. 
Endowment  <Assoc., 199 App. Div. 
191,74:4-93.. NYS. 403. “3 

21. North . American Union = vy. 
Johnson, 142 Ark. 378, 219 SW 769. 

Generally see Insurance § 199. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber. ' 
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of the certificate holder, a recovery on the certificate 
may ordinarily be had, although the contract is in 
breach of the regulation,?? and, under some stat- 
utes,?* it is expressly provided that a contract made 
without complying with the insurance law shall be 
valid.** 

[§ 14] b. Particular Provisions.?® In accordance 
with the above rules”® it has been held that a provi- 
sion of an insurance contract for payment of bene- 
fits to a member after a certain period is void 
where the charter declares that the object of the 
society is to give financial aid to the widows, 
orphans, and heirs of deceased members;?* that a 
provision for payment of a specified sum to the mem- 
ber upon his reaching a certain age regardless of 
whether or not there is any disability is void where 
the society’s charter authorizes it to bestow aid 
upon disabled members;?* and that a contract pro- 
viding that if dues are paid for a period of twenty 
years the certificate will be paid up and insured 
released from further payment is ultra vires.?® So 
a provision that claimant in an action to enforce 
collection of the certificate shall not be entitled to 
recover interest has been held to be against, publie 
policy and void.*° 


nor the regulations of the society provides for their 
issuance.*! Under the statutes in some jurisdictions 
a certificate issued by a fraternal benefit society 
without a medical examination of applicant is ultra 
vires and void.*? On the other hand a provision 
for payment of funeral expenses and of a sum to 
the family of a member at the time of his death 
is not ultra vires where the charter states the object 
of the society to be ‘‘mutual aid and assistance to 
its members and their families.’’** So a fraternal 
society may lawfully stipulate that a contract of in- 
surance with a married woman shall not take effect 
until manual delivery of the certificate while the 
member is not pregnant,** or that there shall be 


22. Morgan vy. Royal Fraternal 
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Certificates with withdrawal’ 
value may not be issued when neither the charter ' 


without a medical examination, 


[45 C.J.] 15 
no liability if death does not result in ninety days 
after the accident,®> or that a certificate shall 
become incontestable after a specified period,®*® or 
that a failure to pay an assessment shall ipso facto 
work a forfeiture, without affirmative action by 
the society ;°7 or it may provide for a death ‘benefit 
covering only the period covered by each. succes- 
sive payment and terminating at the end of such 
period, to be revived for a like period by a new 
policy and the reinstatement of the member.** It 
has also been held that a provision authorizing in- 
surer, if insured dies before having lived out the 
expectancy of life, to deduct from the sum payable 
to the beneficiary-a certain amount for the un- 
expired period of expectancy, is valid;°® that a pro- 
vision that, in the event of the intentional killing of 
insured by the beneficiary, the policy shall be void 
is not contrary to public policy ;*° and that a certifi- 
cate is not void because the risk of the insured mem- 
ber killing himself while sane is not excepted therein, 
although the statute releases insurer from obligation 
under a life policy where insured commits suicide.* 

Issuance of certificate to person beyond age limit. 
The fact that. a certificate of. membership is issued 
to one who is beyond the age limit at which persons 
can be admitted to the society under its constitution 
and by-laws does not render the contract void where 
such contract is not prohibited by the society’s 
charter ;*? but such contract is ultra vires where the 
age limit is fixed by the charter or certificate of 
incorporation.** 

Presumption of death from absence.‘t In juris- 
dictions where the statutes make absence for a stated 
period presumptive evidence of death,*® it has been 
held that a condition in a contract of benefit insur- 
ance that the absence or disappearance of the in- 
sured member for any length of time shall not be 
evidence of his death nor give ‘the beneficiary any 
right to recover,** before the expiration of the full 
term of the member’s life expectancy,‘ is void, not 


but | Gray v. National Ben, Assoc,, Wi Ind, 


Assoc., 170 N. C. 75, 86 SE 975. 

23. See statutory provisions. 

24. Supreme Council C. K. ‘A. v. 
Fitzpatrick, 28 R. I. 486, 68 A 367, 
125 AmSR 752. 

{a] Dlustration.—Although an or- 
der transgresses its power by issu- 
ing a certificate making a stranger to 
the member a beneficiary, the certifi- 
eate is valid, under Gen. L. (1896) 
ec 182 § 17, providing that if any 
insurance company, coédperative or 
otherwise, shall make insurance 
without complying with the provi- 
sions of the chapter, the contract 
shall be valid. Supreme Council C. 
K. A. v. Fitzpatrick, 28 R. I. 486, 68 
A 367, 125 AmSR 752. 


25. Prohibiting particular occupa- 
tions see infra § 86. 

26. See supra § 13. 

27. Rockhold v. Canton Masonic 
Mut. Benev. Soc., 129 Ill. 440, 21 NE 
794, 2 LRA 420. 


28. See infra § 181. 

29. Stark v. Sovereign ‘Camp Ww. 
O. W., 189 Ky. 719, 225 SW 1063; 
Garretson v. Sovereign Camp W. 0. 
W.,' 210 Mo. A. 539, 248 SW_ 257; 
Wirtz v. Sovereign Camp Ww. O. 

114 Tex. 471, 268 SW 438 [aff (Civ. 
A.) 254 SW 637). 

30. Modern Brotherhood of Amer- 
iea Lodge v. Bailey, 50 Okl. 54, 150 
‘P 6738, LRAI916A 551, AnnCas1918B 
Tae, 

' $1. Hagerling v. Pension Mut. L. 
Ins. Co., 68 Pa. Super. 170. 

32. North American Union  v. 
Johnson, 142 Ark. 378, 219 SW 769. 

[a] Statute held complied with.— 
Under an Illinois statute making void 


the issuance of a benefit certificate 


leaving the method of examination to 
the society, a certificate issued to a 
member of another society adopting 
the medical examination given in- 
sured by that society is a compliance 
the statute. North American Union 
v. Johnson, 142 Ark. 378,;'219.SW 769. 
33. Siedleczski v. Brotherly Aid 
Soc. of Prince Joseph Poniatowski, 
214 Jil. A. 494. 
34. Gallop v. Royal Neighbors of 
America, 167 Mo. A. 85, 150 SW 1118. 
35. Rhodes v. Illinois Commercial 
Men’s Assoc., 185 Ill. A. 439. 
Contingencies on which benefits are 
nye generally see infra §§ 168- 
181 


See infra § 133. 

See infra § 99. 

Haycock v. Sovereign Camp 
. W., 162 Wis. 116, 155 NW 923. 
See infra § 182, 

See infra § 177. 

Fraternal Relief Assoc. v. 
Edwards, 9 Ga. A. 438, 70 SE 265. 
Suicide as risk insured against 
generally see infra §§ 171-176. 

42. Kresin v. Brotherhood of 
American Yeomen, 217 Ill. A. 448; 
Beggs v. Supreme Council C. K. & 


L. A., 146 Ill. A. 168; Gray v. Na- 
tional Ben. Assoc., 111 Ind. 531, 11 
NE 477. 


Waiver or estoppel see infra § 17. 

43. McCann v. Ladies of Macca- 
bees of World, 182 Ill. A. 319; Sherry 
v. Women’s Catholic Order of For- 
esters, 166 Ill. A, 254; Sowersby v. 
Royal League, 159 Ill. A. 626; Beggs 
vy. Supreme Council C. K. & L. A,, 
146 Ill. A.-168; Fraternal Tribune v. 
Steele, 114 Ill A. 194 [aff 215 II. 
190, 74 NE 121, 106 AmSR- 160]; 


531, 11 NE 477, 
44, Generally see Death §§ 5-19.” 
What law governs see infra § 44. 
45. See statutory provisions. 
46. McCormick v. Woodmen 
World,: 57) Cale2-Ay 568, 
Bennett v. Modern 
America, 52 Cal. A. 581, 199 P 343; 
Linneweber v. Supreme Council C. 
KA. 30. Cal. “A. 815, 158 PP. 229; 
Samberg v. Knights of Modern Mac- 
cabees, 158 Mich, 568, 123 NW 25, 
133 AmSR 396; : Sovereign Camp W. 
O. W. v. Piper, (Tex. Civ. A.) 222 a 
649; Supreme Ruling F. M. @. 
Hoskins, (Tex. Cive A.) 171 SW 812, 
47. National Union v. Sawyer, 42 
App, (D.'C.) 475; Modern Woodmen 
of America v. Hurford, 193 ‘Ky. 50, 
235 SW 24, 21 ALR 1340; Holman vy, 
Modern Woodmen’ of America, (Mo. 
A.) 2438 SW 250; Supreme Lodge 1S 
P. v. Wilson, (Tex. Civ. A.) ae Aa 
891; Sovereign Camp W. O. 
Robinson, (Tex. Civ. <A.) ign ‘sw 


[a] Moreover, in Missouri, beside 
being void because in contravention 
of the statutory rule as to the pre- 
sumption arising from absence, such 
provision also violates Rev. St. 
(1919) § 2166, declaring void any 
part of an agreement limiting or 
tending to limit the time in which 


action may be instituted; for the 
term ‘limit or tend to limit” the 
time within which suit may be 


brought does not apply exclusively 
to shortening the time, but also ap- 
plies to undue postponement of the 
right to sue. Cobble v. Royal 
Neighbors of America, 291 Mo, 125, 
236 SW 306 [rev (A.) 219 SW 118]. 
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only as an agreement in violation of statute,*® but 
also as unreasonable*® and against public policy,°® 
whether such condition was in the contract as origi- 
nally made®! or in an after-enacted by-law which 
the member had agreed in advance to abide by.*? 
On the other hand, in jurisdictions where the com- 
mon-law rule in respect of the presumption of death 
from absence has not been embodied in a statute, 
it has been held that, since the rule is one of evidence 
only, the parties may by contract change the rule,°* 
and hence that a provision that the absence or dis- 
appearance of insured without proof of actual death 
shall not entitle his beneficiary to recover,** or 
that no recovery shall be had until the full term 
of life expectancy has expired,®> is valid, even 
though contained in a subsequently enacted by-law, 
if the member agreed to abide by subsequent laws.°® 
But there is authority to the contrary, even where 


48. See cases supra notes 46, 47. 

49. McCormick v. Woodmen of 
World, 57 Cal. A. 568, 207 P 943; 
Bennett v. Modern Woodmen of 
America, 52 Cal. A, 581, 199 P 343; 
Cobble __v. Royal Neighbors of 
America, 291 Mo. 125, 236 SW 306 


[rev (A.) 219 SW 118]. 

50. McCormick v. Woodmen of 
Weorld, 57° Cal. A: 568, 207 P 943; 
Bennett v. Modern Woodmen _ of 
America, 52 Cal. A. 581, 199 P 343; 
Modern Woodmen of America v. 
Hurford, 193 Ky. 50, 235 SW 24, 21 
ALR 1340. 

51. McCormick v. Woodmen of 
World, 57 Cal. A. 568, 207 P 948; 
Modern Woodmen of America  v. 
Hurford, 193 Ky. 50, 235 SW 24, 21 
ALR 1340; Cobble v. Royal Neighbors 
of America, 291 Mo. 125, 236 SW 306 
[rev (A.) 219 SW 118]; Sovereign 
Camp . O. W. v. Piper, (Tex. Civ. 
A.) 222 SW 649; Supreme Ruling F. 
M. C. v. Hoskins, (Tex. Civ. A.) 171 
SW 812. 

52. Bennett v. Modern Woodmen 
of America,.52 Cal. A, 581, 199 P 3438; 
National Union v. Sawyer, 42 App. 
(D. C.) 475; Samberg v. Knights of 
Modern Maccabees, 158 Mich. 568, 123 
NW 25, 1383 AmSR 3896; Supreme 
Lodge K. P. v. Wilson, (Tex. Civ. A.) 
204. SW. 891; Sovereign Camp W. O. 
W. v. Robinson, (Tex. Civ. A.) 187 
SW 215. 

Subsequent by-laws as part ‘of 
contract generally see infra § 30. 

Validity of constitution and by- 
laws of benefit societies generally sce 
Beneficial Associations § 32. 

53. See cases infra notes 54, 55. 

54. Kelly v. Supreme Council C. 
M. B. A., 46 App. Div. 79, 61 NYS 
394; McGovern v. Brotherhood of 
Locomotive Firemen, etc., 12 Oh. Cir. 
Cts; Ne S.5137,0 31, Ohs Cir: \Cti) 248) 246 
[aff 85 Oh. St. 460 mem, 98 NE 1128 
mem]. And see Becker v. Inter- 
state Business Men’s Accident As- 
soc., 265 Fed. 508 (dictum). 

‘It is urged that this by-law not 
only limits the right to recover under 
the certificate, but seeks to control 
the rules of evidence which shall be 
applied by the courts; that it at- 
tempts to abrogate the rule of the 
courts that proof of seven years ab- 
sence unheard of, shall be received 
as proof of death. The point would 
be well taken were the defndant an 
insurance company where ‘the relation 
of the company and policy holder is 
antagonistic, but it has been repeat- 
edly held that the mutual interests 
of the members of a fraternal bene- 
ficiary association warrant their 
regulating their own affairs to the 
entire exclusion of the courts. An 
agreement, such as we have here, 
that no death losses shall be paid 
when the only evidence of death is 
that the member has disappeared, is 
for the mutual benefit of all the 
members, and it is not contrary to 
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s 


public policy for parties to agree 
among themselves for their mutual 
benefit.” McGovern v. Brotherhood 
of Locomotive Firemen, etc., Supra. 

55. Porter v. Home Friendly As- 
soc., 114 Ga. 987, 41 SE 45; Steen v. 
Modern Woodmen of America, 218 
Til. A. 152 [aff 296 Ill. 104, 129 NE 
546]; Mays v. Sovereign Camp W. O. 
W., 151 Tenn, 604, 271 SW 34, 40 
ALR 1266. 

56. Steen v. Modern Woodmen of 
America, 218 Ill. A. 152 [aff 296 I1l. 
104, 129 NE 546]; McGovern vv. 
Brotherhood of Locomotive Firemen, 
etc., 12 Oh. Cir. Ct. N. S. 137, 31 Oh. 
Cir. Ct. 243 [aff 85 Oh. St. 460 mem, 
98 NE 1128 mem]. But see Reynolds 
v. North American Union, 204 Ill. A. 
316 (holding that a subsequent by- 
law, enacted only three months prior 
to the expiration of the seven-year 
period from which presumption of 
death arises, is unreasonable, re- 
gardless of the question whether it 
is against public policy or not). 

[a] Provision for reinstatement.— 
A subsequent by-law providing that, 
if a member shall disappear, he shall 
be suspended after one year’s con- 
tinued disappearance during which 
time his place of residence is un- 
known and cannot be ascertained 
after diligent inquiry, but providing 
further for reinstatement of the 
member if he afterward returns, is 
reasonable. Apitz v. Supreme Lodge 
K. & L. H., 274 Ill. 196, 113 NE 63, 
LRAI1917A 183. 

Subsequent by-laws as part of con- 
tract generally see infra § 30. 

57. Gaffney v. Royal Neighbors of 
America, 31 Ida. 549, 174 P 1014; 
Fleming v. Merchants’ L. Ins. Co., 
193 Iowa 1164, 188 NW 703, 180 NW 
202; Cobble v. Royal Neighbors of 
America, 291 Mo. 125, 286 SW 306 
[rev (A.) 219 SW 118]. 

[a] Provision barring right of re- 
covery generally.—A provision, in the 
by-laws and certificates of member- 
ship, that “disappearance or long- 
continued absence of the member un- 
heard of shall not be regarded as 
evidence of death or of any right to 
recover” is invalid, as ousting the 
court’s jurisdiction and as unrea- 
sonable and against public policy. 
Fleming v. Merchants’ L. Ins. Co., 
1938 Iowa 1164, 1165, 188 NW. 708, 
180 NW 202. ; 

[b] Provision barring recovery 
until expiration of life expectancy.— 
A by-law that the long and continued 
absence of any member will not be 
regarded as evidence of death, or 
give the right to recover on the bene- 
fit certificate until the member’s ex- 
pectancy of life has expired is void, 
as violating both the statutory and 
common-law rule as to presumption 
of death arising from absence. Cob- 
ble v. Royal Neighbors of America, 
291 Mo. 125, 236 SW 306 [rev (A.) 
219 SW 118]; Holman v. Modern 
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the condition is contained in the original contract,°” 
and, in a number of cases, subsequently enacted by- 
laws doing away with the common-law presumption 
of death arising from absence,®** as by providing that 
the absence or disappearance of a member without 
proof of actual death shall not give a right of re- 
covery,°® or that no recovery shall be had until the 
expiration of the member’s life expectancy,®° have 
been held unreasonable and therefore void, although 
the member agreed to be bound by subsequent laws. 
[§ 15] D. Estoppel, Waiver, or Ratification as to 
Defects or Objections*!—1. In General. 
trine of estoppel or waiver as affecting the right 
of an insurance company to set up the invalidity 
of a contract of insurance or defects in its forma- 
tion whereby the contract never became effective® 
is applicable to mutual benefit insurance contracts.®* 
Thus a fraternal benefit society may waive or be 


The doc- 


Woodmen of America, (Mo. A.) 243 
SW 250. 

58. Security Ben. Assoc. v. Hen- 
ning, 74 Colo. 394, 222 P 396; Hannon 
v. Grand Lodge A. O. U. W., 99 Kan. 
734, 163 P 169, LRA1917C 1029. 

59. Modern Woodmen of America 
v. White, 70 Colo. 207, 199 P 965, 17 
ALR 393; Mooney v. Brotherhood of 
Railroad Trainmen, 162 Minn. 127, 
202 NW 341, 204 NW 957; Roblin v. 
Supreme Tent K. M. W., 269 Pa. 139, 
112 A 70. 

60. JIowa.—Fryer v. Modern Wood- 
men of America, 179 NW 160; Haines 
v. Modern Woodmen of America, 189 
Iowa 651, 178 NW 1010; Richey v. 
Sovereign Camp W. O. W., 184 Iowa 
10, 168° NW 276, LRAI918F 1116; 
Olson v. Modern Woodmen of 
America, 182 Iowa 1018, 164 NW 346, 
LRA1918F 1164. ’ 

Minn.—Boynton v. Modern Wood- 
men of America, 148 Minn. 150, 181 
NW 327, 17 ALR 401. 

Nebr.—Garrison vy. Modern Wood- 
men of America, 105 Nebr. 25, 178 
NW 842. 

Okl.—Modern Woodmen of America 
v. Michelin, 101 Okl. 217, 225 P 163, 
36 ALR 971. 

Wash.—Fordyce v. Modern Wood- 
ey America, 129 Wash. 364, 225 


Wis.—Sweet v. Modern Woodmen 
oe America, 169 Wis. 462, 172 NW 

[a] That absence was acquired 
after enactment of by-law as to pre- 
sumption of death from absence does 
not make it applicable. Haines v. 
Modern Woodmen of America, 189 
Iowa 651, 178 NW 1010. 

61. Estoppel or waiver: 
By association: ; 

To avoid or forfeit contract for 
misrepresentation or breach of 
warranty or condition see infra 
§§ 110, 112-133. 

To object to: 

Eligibility of beneficiaries see 
infra § 135. 

Mode of changing beneficiaries 
see infra § 167. 

To set up particular defenses see 
infra § 217. 

By member: ° 

As to’ dues and assessments gen- 
erally see infra § 58. 

lt ged suspension see 

To object to: 

Alteration of constitution or by- 
laws: 
Generally see infra § 31. 
Increasing assessments see in- 
fra § 35. 
ate ee benefits see infra § 


infra § 


Mode of changing beneficiaries 
see infra § 167. 
62. See Insurance §§ 242-246; Life 
Insurance §§ 80-83. 
63. Ala.—Woodmen of World v. 
Alford, 206 Ala. 18, 89 S 528. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1] 


estopped to claim that the contract is invalid in its 
original inception for failure to comply with con- 
ditions precedent,** such as formal application®® and 
acceptance ;°° initiation or adoption into member- 
ship ;°? medical examination;®* and the prepayment 
of dues and assessments®® or delivery of a certifi- 
cate’ while applicant is alive and in good health."? 
It has been held, however, that the doctrines of 
estoppel and waiver do not apply where, because 
of applicant’s death before approval of his applica- 
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tion,’” delivery of the certificate,“* or other pre- 


Cal.—Hoeft v. Supreme Lodge K. 
Ei its Cal. 91, 45. FP P85" 933 aes 
174. 

Colo.—Ancient Order of Pyramids 
v. Dixon, 45 Colo. 95, 100 P 427. 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749. 

Iowa.—Binder vy. National Masonic 
eae Assoc., 127 Iowa 25, 102 NW 
190. 

Mo.—Weber v. Ancient Order of 


oe: 104 Mo. A. 729, 78 SW 
6 
Tex.—Supreme pane BN PR OF 
Cai 32 Tex. Civ. A, 603, 75 sw 
44, 


And see cases infra this section; 
and § 16% 

64. U. S.—Rowswell v. Equitable 
Aid Union, 13 Fed. 840. 

Cal.—Hoeft v. Supreme Lodge K. 
Tas 113 Cal. 91, 45 P 185, 33 LRA 
if 

Conn.—Holezer Vv. Independent 
Brass City Lodge, 104 Conn. 539, 133 
A 666. 

Ind.—Brotherhood of Locomotive 
Firemen, ete. v. Corder, 52 Ind. A. 
214, 97 NE 125. 

Iowa.—Healy v. Sovereign Cam 
W. O. W., 112 Iowa 137, 83 NW 78 
Warnebold v. Grand Lodge A. O. U 

, 838 Iowa 23, 48 NW 1069. 

Kan.—Somers v. Kansas Protec- 
tive Union, 42 Kan. 619, 22 P 702. 

Minn.—Perine v. Grand Lodge A. 
O. U. W., 48 Minn. 82, 50 NW 1022, 
51 Minn. 224, 53 NW 367. 

Mo; —Shartle v. Modern Brother- 
hood of America, 139 Mo. A. 433, 122 
SW 1139. 

N. Y.—Roblee v. Masonic Life As- 
soc., 38 Misc. 481, 77 NYS 1098 [aff 
95 App. Div. 620 mem, 88 NYS 1115 
mem]. 

Pa.—Corrigan v. Cambridge Ben. 
Assoc., 33 Pa. Super. 17. 

Tex.—Homesteaders’ L. Assoc, v. 
Booth, (Civ. A.) 285 SW 889; Fort 
Worth Mut. Benev. Assoc. v. Miller, 
(Civ. A.) 280 SW 338; Brotherhood 
of R. Trainmen v. Cook, (Civ. A.) 
221 SW 1049. 

[a] Mlustrations.—(1) Where the 
officers of a new lodge received dues 
and assessments from a person with 
notice that he had not severed his 
connection with an old one, as re- 
quired by resolutions of the new 
lodge, the latter is estopped from in- 
sisting on his failure to do so as a 
ground of avoidance. Warnebold v. 
Grand Lodge A. O. U. W., 83 Iowa 23, 
48 NW 1069. (2) The ‘agent of an 
association who issues. a certificate 
on an application which he knows is 
made and signed by the insured’s 
brother thereby waives a provision 
of the by-laws requiring applications 
to be signed by the applicants per- 
sonally. Thornburg v. Farmers’ Life 
Assoc., 122 Iowa 260, 98 NW 105. 
And see Corrigan v. Cambridge Ben. 
Assoc., 33 Pa. Super, 17 (application 
signed by beneficiary instead of ap- 
plicant). 

[b] Where an application for in- 
surance is made but no certificate 
delivered until after applicant’s 
death, and the premium paid is re- 
tained by the association with knowl- 
edge that applicant is dead, the as- 
sociation cannot deny liability on the 
ground that it had not accepted the 
application during the lifetime of 


[45 C. J.—2] 


applicant. Norman v. Order of 
United Commercial Travelers, 163 
Mo. A. 175, 145 SW 853. 

{c] Irregularities in certificate.— 
(1) In an action against a benefit 
association in which stepchildren of 
plaintiff, as contestants, are joined 
as defendants, an admission by the 
association that the certificate was 
in fact issued, and payment of the 
amount thereof into court by it, op- 
erate as a waiver by all the defend- 
ants of any irregularities in the 
certificate. Hoeft v. Supreme Lodge 
K. B., 123 ‘Cal? (91, 45'P°185/'33) LRA 
174. (2) A beneficial association may 
waive a provision that the certifi- 
cate must be countersigned in ink 
by the person in whose name it was 
written. Fort Worth Mut. Benev. 
Assoc. v. Miller, (Tex. Civ. A.) 280 
Sw 338. 

{d] Failure to sign constitution 
held waived. Brotherhood of R. 
Trainmen v. Cook, (Tex. Civ. A.) 221 
Sw 1049 

65. Wagner v. Supreme Lodge K. 
& L. H., 128 Mich. 660, 87 NW 903; 
Weber v. Ancient Order of Pyramids, 
104 Mo. A. 729, 78 SW 650; Burling- 
ton Voluntary Relief Dept. v. White, 
41 Nebr. 547, 561, 59 NW 747, 751, 
43 AmSR 701; Pfeifer v. Supreme 


Lodge B. B. S. Se eL Ta NEON 4785-66 
NE 108. 
66. Frank v. Switchmen’s Union 


of Joe America, 87 Wash. 634, 152 
P 512. 

67. See infra text and notes 80-86. 

68. Weber v. Ancient Order of 
Pyramids, 104 Mo. A. 729, 78 SW 
650; Burlington Voluntary Relief 
Dept. v. White, 41 Nebr. 547, 561, 59 
NW 747, 751, 48 AmSR 701. 

69. Rowswell v. Equitable Aid 
Union, 13 Fed. 840; Kline v. National 
Ben. Assoc., 111 Ind. 462, 11 NE 620, 
60 AmR 703; Homesteaders’ L. Assoc. 
v. Booth, (Tex. Civ. A.) 285 SW 889; 
Supreme Lodge U. B. A. v. Lawson, 
63 Tex..Civ. ie 273, 1383 SW 907. 

Effect of recitals in certificate see 
infra text and notes 87, 88. 

70. Horowitz v. Independent West- 
ern Star Order, 183 Ill. A. 162; Sov- 
ereign Camp W. O. W. v. Hubbard, 
(Tex. Civ. A.) 248 SW 732. 

[a] Nondelivery of certificate.— 
Where under the terms of the consti- 
tution and laws a life insurance cer- 
tificate issued by it was not valid 
unless delivered to insured, the so- 
ciety was estopped to set up nonde- 
livery as a defense where it deliv- 
ered the certificate without protest 
or notice to the beneficiary, accepted 
payment of dues from him, and did 
not call his attention to the ae hay 


ment. Sovereign Camp W. O. W. 
Hubbard, (Tex. Civ. A.) 248 sw 
732. 

71. Ark.—Peebles Eminent 
Household C. W., 111 ete: 435, 164 
SW 296 


Ga.—Supreme Lodge K. P. v. Few, 
138 Ga. 778, 76 SE 91. 

Iowa.—Wilson v. Interstate Busi- 
ness Men’s Acc, Assoc., 160 Iowa 184, 
140 NW 860. 

Ky.—Modern Brotherhood of Amer- 
Ho vy. Phelps, 142 Ky. 544, 134 SW 
892. 

Miss.—Sovereign Camp W. O. W. 
v. Dismukes, 38 § 3861. 


Tex.—Homesteaders’ L. Assoc. v. 
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' requisite,’* no contract was ever consummated. But. 
where the actual delivery of the certificate to a 
member in person is not made a condition precedent 
to the liability of the society, and applicant dies 
after the certificate is issued, but before it is de- 
livered, the subsequent acceptance and retention of 
dues by the society with knowledge of the facts 
establish its hability.” 
effected by the issuance and delivery of a certifi- 
cate,“® or by the acceptance and retention of dues 


Waiver or estoppel may be 


Booth, (Civ. A.) 285 SW 889; Sov- 
ereign Camp W. O. W. v. Carrington, 
41 Tex. Civ. A. 29, 90 SW 921; Home 
Forum Ben. Order v. Varnado, (Civ. 
A.) 55 SW 364. 

{a] In South Dakota a statute, 
estopping a life insurance company 
from setting up in defense to a policy 
that insured was not in good health 
at the issuing of the policy where 
the medical examiner has issued a 
certificate of health, is not limited in 
its application by the word ‘issuing”’ 
to the time of execution of a benefit 
certificate, but includes the delivery 
of the certificate to insured, and a 
certificate is not issued until deliv- 
ered in the sense of that section. 
Cunningham v. Royal Neighbors of 
America, 24 S. D. 489, 124 NW 434, 
140 AmSR 793. 

72. Patterson yv. Supreme Com- 
mandery U. O. G. C. W., 104 Me. 355, 
71 A 1016. 

[a] Failure to return assessment. 
—The right to make the defense that 
an applicant for membership had 
died before his application was ap- 
proved as required in order to make 
him a member was not waived or lost 
because of a failure of the subor- 
dinate commandery to return the as- 
sessment paid by the applicant for 
the benefit fund. Patterson v. Su- 
preme Commandery U. O. G. C. W., 
104 Me. 355, 71 A 1016. 

73. Roblee v. Masonic Life Assoc., 
38 Misc, 481, 77 NYS 1098 [aff 95 App. 
Div. 620 mem, 88 NYS 1115 mem]. 

fa] Tllustration.— Where an ap- 
plication for membership provided 
that it should not be enforced until 
a certificate had been delivered to 
applicant’during his life and while in 
good health, the death of applicant 
before the certificate had even been 
mailed to him precluded him from 
ever having been a member of the so- 
ciety, and the subsequent mailing of 
the certificate was not a waiver of 
compliance with the provision. Rob- 
lee v. Masonic Life Assoc., 38 Misc. 
481, 77 NYS 1098 [aff 95 App. Div. 
620 mem, 88 NYS 1115 mem] (hold- 
ing, however, that the subsequent ac- 
ceptance of an assessment from the 
beneficiary, with full knowledge of 
the facts, might create a binding 
connect to pay him the death bene- 

74. Taylor v. Grand Lodge A. O; 
U. W., 29 NYS 773 [aff 148 N. Y. 751 
mem, 43 NE 990 mem]. 

75. Home Forum Ben. Order v. 
Jones, 20 Tex. Civ. A. 68, 48 SW 219. 

76. U. S.—Rowswell v. Equitable 
Aid Union, 13 Fed. 840. 

Colo.—Ancient Order of Pyramids 
v. Dixon, 45 Colo. 95, 100 P 427, 

Ill.—Wood v. Supreme Ruling F. 
M. C., 212 Tll. 5382, 72 NE 7838; Kresin 
v. Brotherhood of American Yeomen, 
217 Ill. A. 448. 

Iowa.—Thornburg v. Farmers’ Life 
Assoc., 122 Iowa 260, 98 NW 105; 
Delaney v. Modern Acc. Club, 121 
Iowa 528, 97 NW 91, 63 LRA 6038. 

Ky.—Modern Brotherhood of Amer- 
ee v. Phelps, 142 Ky. 544, 134 SW 

Mich.—Wagner vy. Supreme Lodge 
K. & L. H., 128 Mich. 660, 87 NW 903. 

Miss. —Sovereign Camp Wil Oe UWS 
v. Dismukes, 38 S 351. 

Mo.—Weber y. Ancient Order of 
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and assessments,”7 with knowledge of the defects. 
But the acceptance, after an injury for which a 
claim is made, of the precise amount necessary to 
make applicant a member of the society from that 
date is not a waiver of payment in full as a con- 
dition of the taking effect of the certificate, where 
the sum is received with the statement that the 
indemnity provided for does not include the injury 
previously sustained.’® A parol waiver is good, al- 
though required to be in writing.’® 

Initiation or adoption into membership.®° Initia- 
tion or adoption into membership as a condition 
precedent to liability on a certificate of fraternal 
benefit insurance®! may be waived, or the society 
may estop itself to deny that applicant i is a member, 
by issuing and delivering a certificate, accepting 
dues, or otherwise so acting as to indicate its recog- 
nition of the existence of a completed contract, 
with full knowledge of the facts.°* But where the 
officers of a local lodge, having authority to deter- 
mine the fact of membership, report than an appli- 
eant has become a member, acceptance by the home 
office of assessments in reliance on such report, and 
in ignorance of the fact that applicant was not a 
member, is not a waiver of the right to repudiate 
applicant as a member.®? So where the constitution 
of the society provides for a forfeiture of the mem- 


es 104 Mo. A. 729, 78 SW 
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Ind.— Sovereign Camp Ww. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749; 


bership fee if applicant fails to report for initiation 
within a specified time after his certificate is issued, 
subject, however, to his right to have such member- 
ship fee credited on the fee for a second applica- 
tion, the retention of the initiation fee is not a 
waiver of the constitutional requirement.** Nor 
will initiation be. waived by the receipt of dues 
where, immediately on discovery of the failure to 
comply with the condition, the society tenders back 
the dues.8®° And in no ease can estoppel arise where 
the acts*relied on to create it were not known to, 
and hence could not have misled, the member to 


his detriment.®® 


Effect of recitals in certificate. The society is 
estopped as against the beneficiary from denying 
the truth of recitals in the policy as to the initia- 
tion of the member,®’ and as to the payment of pre- 
liminary dues and assessments.*® 

Estoppel of beneficiary.8® <A beneficiary cannot 
seek to recover on a certificate and at the same 
time repudiate it by asserting the invalidity of a 
provision limiting the liability of the society.% 

[§ 16] 2. As Affected by Authority and Knowl- 
edge of Officers or Agents. As with other insurance 
contracts®! estoppel or waiver may arise from the 
acts or omission of officers and agents,°? or subordi- 


hood of America, 175 Mich. 684, 141 
NW 589. 


[§§ 15-16 


Pa.—Corrigan vy. Cambridge Ben. 
Assoc., 33 Pa. Super. 17. 

Tex.—Supreme Ruling F. M. C. v. 
‘Crawford, 32 Tex. Civ. A. 603,,.75 
SW 844; Home Forum Ben, Order 
y. Varnado, (Civ. A.) 55 SW 364. 

77. Ark.—Peebles Vv. Eminent 
Household C. W., 111 Ark. 435, 164 
SW 296. 

Ill—Wood v. Supreme Ruling F. 
M. C., 212 Ill. 532, 72 NE 783; Sherry 
v. Women’s Catholic Order of For- 
ésters, 166 Ill. A. 254, 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749. 

Towa.—Warnebold v. Grand Lodge 

O. U. W., 838 Iowa, 23, 48 NW 
1069. 

Minn.—Perine v. Grand Lodge A. 
O. U. W., 48 Minn, 82, 50 NW 1022, 
51 Minn. 224, 53 NW 367. 

Miss.—Sovereign Camp W. O. W. v. 
Dismukes, 38 S 351. 

Nebr.—Burlington Voluntary Re- 
lief Dept. v. White, 41 Nebr. 547, 561, 
59 NW 747, 751, 48. AmMSR 701. 

Tex.—Baker v. Fort Worth Mut. 
Benev. Assoc., (Commn,. A.) 280 SW 
165. 

Wash.—Frank Vv. Switchmen’s 
Union of North America, 87 Wash. 
634, 152 P. 512. 

[a] Formal application, medical 
examination, and issuance of a cer- 
tificate may be waived by accepting 
dues or assessments with notice of 
the defects. Burlington Voluntary 
Relief Dept. v. White, 41 Nebr. 547, 
561, 59 NW 747, 751, 43 AmSR 701, 

[b] Acceptance of application as 
a prerequisite to liability is waived 
where the society accepts dues from 
an applicant. Frank v. Switchmen’s 
Union of North America, 87 Wash. 
634, 152 .P 512. 

78. Modern Woodman Acc. Assoc, 
v. Kline, 50 Nebr. 345, 69 NW 943. 

79. Sovereign Camp W, O. W. v. 
Hubbard, (Tex. Civ. A.) 248 SW 732. 

80. Waiver of requirements for 
admission to membership generally 
see Beneficial Associations § 54. 

81. See supra § 5. 

82. Conn.—Holczer v. Independent 
Brass City Lodge, 104 Conn, 539, 133 
A 666. 

Ga.—Shackelford v. Supreme Con- 
clave K. D., 98 Ga. 295, 26 SE 746; 
Rrown v. Bowman, 10 Ga. A. 70.27, 73 
SE 1078. 


Brotherhood of Locomotive Firemen, 
ete. v. Corder, 52 Ind. A, 214, 97 NE 
125. 

Iowa.—Schworm Vv. Fraternal 
Bankers’ Reserve Soc., 168 lowa 579, 
ae NW_ 714, AnnCasi917B 373. 

y.—Q'’ Neal v. Sovereign Woodmen 
of Avorla, 130 Ky. 68, 113 SW 52. 

Mich.— Wagner v. Supreme Lodge 
K. & L. H., 128 Mich. 660, 87 NW 903. 

Mo.—State v. Allen, 306 Mo. 633, 
269 SW 3888; Fisher v. Supreme 
Lodge K. & L. H., 190 Mo. A. 606, 176 
Sw 269; Wintergerst v. Court. of 
Honor, 185 Mo., A. 373, 170 SW 346; 


Shartle v. Modern Brotherhood of 
America, 139 Mo. A. 433, 122 SW 
1139. 


Okl.—Sovereign Camp W. O, W. Vv: 


Jackson, 57 Okl. 318, 157 P 92, LRA 
1916F 166. 
Tex.—Supreme ih iees OF MC, 
. 608, 75 Sw 


Crawford, 32 Tex. Civ. 
844. 


[a] Dlustration.— Where a society 
issues a policy and accepts a note 
for the premium, it is no defense to 
the note that the maker has never 
had an opportunity to be - initiated 
into a subordinate lodge. Brown v. 
Bowman, 10 Ga. A. 707, 73 SE 1078. 

{b] Estoppel or waiver not shown. 
—Bruner y. Brotherhood of American 
Yeomen, 136 Iowa 612,\111 NW 977; 
Porter v. Loyal Americans of Re- 
public, 180 Mo. A. 538, 167 SW 578 
(where a state agent of a fraternal 
benefit association offered to refund 
the initiation fee paid by a person 
to whom a certificate had been issued 
but not delivered with a view to the 
formation of a new lodge, but the 
beneficiary refused to accept it, and 
brought suit thirty-six days after the 
death of the person dying before 
initiation, there was no waiver of 
the right to insist on an initiation); 
Shartle v. Modern Brotherhood of 
America, 139 Mo. A. 4338, 122 SW 1139. 

Effect of recitals in certificate see 
infra text and note 87. 

Powers of officers or 
infra § 16. 

83. Louden v. 
hood of America, 
NW 425. 

84 Driscoll v. 
hood of America, 
NW 158. 

85. Kolosinski v. Modern Brother- 


agents see 


Modern Brother- 
107 Minn. 12,.119 


Modern Brother- 
77 Nebr. 282, 109 


86. Shartle v. Modern Brotherhood 
of America, 139 Mo. A. 433, 122.SW 
1139: Hiatt v. pret grnal Home, 99 
Mo. A. 105, 72 Sw 4 

[a] Course of dagiine with others. 
—A member could not be misled by 
the nonenforcement of the by-laws 
as to matters essential to consti- 
tute membership so as to estop the 
society from denying liability on the 
certificate for noncompliance with 
such by-laws, where he did not know 
of their nonenforcement. Shartle v. 
Modern Brotherhood of America, 139 
Mo. A. 433, 122 SW 1139. 

87. Shackleford v. Supreme Con- 
clave K. D., 98 Ga. 295, 26 SE 746, 

88. Kline v. National Ben. Assoc., 
111 Ind. 462, 11 NE 620, 60 AmR 703. 

89. Estoppel to deny validity of 
suspension of member and forfeiture 
of benefits see infra § 111, 

90. Streeper v. Mutual Protective 
League, 186 Ill. A. 535. 

[a] Mlustration.—A beneficiary 
Suing on a benefit certificate to re- 
cover insurance cannot claim that 
the provision in the certificate limit- 
ing the liability of the society where 
the member commits suicide is not 
a part of the contract, for the reason 
that the certificate was not under 
seal, was not signed by the member, 
and that the application was never 
signed by the member, Streeper v. 
yatta Protective League, 186 Ill, A. 


91. See Insurance §§ 242, 244; Life 
Insurance §§ 80-83 

92 Ark. UF poshige v. Eminent 
Household C.° W., 111 Ark. 435, 164 
aM eal ¢, 

xa.—Supreme Lodge K. P. y. Fe 
138 Ga. 778, 76 SB. 91. ‘ 

Kan.—Somers vy. aoe jor oteskive 
Union, 42 Kan. 619, 22 P 702. 
oe ere oser a Eanennecy of 

merica v elps, 54 
seniea nig 4, 134 

Tenn.—Independent Order of For- 
esters v. Cunningham, 127 Tenn. 521, 
156 SW 192, 5 ALR 1569. 

Tex,—Supreme ey Uae B; 
Lawson, 63 Tex. Civ. A.. 273 igs ‘sw 
907; Sovereign Camp W. O. W. v. 
Carrington, 41. Tex...Civ,. A. 29, 90 
SW 921. 

Wash,—Frank Vv. Switchmen’s 
Union of North America, 87 Wash. 
634, 152, P.512. 


For later cases, developments and changes in the law see cumuiative Annotations, same title, page and note number, 


Pe ee tin, 
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nate lodges,®? where they have authority to act in 
But in the absence of such authority 
no estoppel or waiver arises,°* and it has been held 
‘that neither a subordinate body nor any officer 
thereof has power to waive provisions of the con- 
stitution and by-laws which relate to the substance 
So it has been held that neither 
a subordinate body nor any officer thereof has au- 
thority to waive a provision of the society’s consti- 
tution or by-laws requiring payment of one assess- 
ment before the insurance becomes effective,®® al- 
though the contrary has been held where neither the 
application nor the charter or by-laws of the society 
has denied to local officers the authority to waive 


the matter. 


of the contract. 


such payment.?* 


Knowledge of officers and agents.°° Knowledge of 
officers and agents of the society having authority 


[a] Good health of applicant at 
time of initiation—A provision of 
the constitution and by-laws that a 
member who was ill when he pre- 
sented himself for initiation should 
not be initiated is waived, where cer- 
tificate was delivered by a deputy 
exeoutive officer with knowledge of 
illness and assessments subsequently 
assessed and collected. Independent 
Order of Foresters v. Cunningham, 
127 Tenn. 521, 156 SW 192, 5 ALR 


1569. 

[b] Good health of applicant at 
delivery of certificate.—(1) A local 
agent of a society, having complete 
charge of the local lodge, transacfing 
all its business for the parent lodge, 
keeping the books, receiving the dues, 
and forwarding the money, has power 
to waive a provision of a benefit cer- 
tificate that it should not be deliv- 
ered to the applicant, unless in good 
health. Modern Brotherhood of 
America v. Phelps, 142 Ky. 544, 134 
SW 892. (2) The clerk of a local 
body, who had the discretion to 
withhold the certificate during the 
illness of insured, and who repre- 
sented that he had authority to de- 
liver it to insured’s mother, who had 
no notice of the society’s regulations, 
had authority to waive a provision in 
the certificate and in the constitution 
and by-laws that no liability should 
attach until the certificate had been 
delivered to insured in person and 
while in good. health, Sovereign 
Camp W. O. W. v. Carrington, 41 
Tex. Civ. A. 29, 90 SW 921. 

[c] Payment of first assessment. 
—A condition of a certificate requir- 
ing payment of the first premium be- 
fore the contract becomes effective 
is waived by an express agreement 
between insured and the insurer’s 
agent having authority, express or 
implied, to bind insurer, that the 
premium or a part thereof may be 
paid at a future date by the taking 
of a duebill or note therefor, by the 
unconditional delivery of the cer- 
tificate to insured without prepay- 
ment of the premium, or by refusing 
a sufficient tender of the amount 
thereof. Supreme Lodge U.-B. A. v. 
Lawson, 63 Tex. Civ. A. 273, 133 SW 


‘9.0. 


Estoppel or waiver as to right to 
avoid or forfeit contract for mis- 
representation or breach of warranty 


‘or condition see infra §§ 115-117. 


98. Gilmore v. Modern Protective 
Assoc., 171 Ill. A. 525; Pfeifer v. Su- 
preme Lodge B. B. 8S. S., 173 N.Y. 
418, 66 NE 108. 

Estoppel or waiver as to right to 
avoid or ,forfeit contract for mis- 
representation or breach of warranty 
or condition see infra §§ 116, 117. 

94. Me.—Patterson v. Supreme 
Commandéry U. O. G. C. W., 104 Me. 
355, 71 A 1016. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Louden v. Modern Brother- 
hood of America, 107 Minn. 12, 119 
NW 4205. 
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Nebr.—Driscoll vy. Modern Brother- 
hood of America, 77 Nebr. 282, 109 
NW 158. : 

Or.—Lathrop v. Modern Woodmen 
of ereenices, 56 Or. 440, 106°P 328, 109 
Pr8 hy 

Tex.—McWilliams v. Modern Wood- 
men of America, (Civ. A:) 142) SW 
641. 

[a]. Formal requisites of contract. 
—Under by-laws requiring insurance 
contracts to be written. and signed 
by certain officers, district deputies 
are not endowed with any authority 
which will permit them to depart 
from the by-laws. Bratley v. Broth- 
erhood of American Yeomen, 159 
Minn, 14, 198 NW 128. 

95. Ark.—Woodmen of World v. 
Hall, 104 Ark. 538, 148 SW 526, 41 
LRANS 517. 

lll.— Gutkowsky v. Grand Lodge P. 
O. W.;,.194 Tl. A. 452. 

Mich.—Kolosinski vy, Modern Broth- 
erhood of America, 175 Mich. 684, 
141 NW 589. 

Minn.—Louden vy. Modern Brother- 
hood of America, 107 Minn. 12, 119 
NW 425. 

Nebr.—Driscoll v. Modern Brother- 
hood of America, 77. Nebr. 282, 109 
NW 158. 

Oh.—Catholic Ladies of Columbia 
v. Butler, 19 Oh. A. 467 

Ont.—Hoefner v. Canadian Order of 
Chosen Friends, 29 Ont, 125. 

[a] Waiver of initiation.—(1) 
District and local deputies have no 
authority to vary the terms of the 
contract by delivering a certificate 
to applicant before his initiation. 
Louden v. Modern Brotherhood of 
America, 107 Minn. 12, 119 NW 425, 
(2) This has also been applied to the 
secretary (Driscoll v.. Modern Broth- 
erhood of America, 77 Nebr. 282, 109 
NW 158) (3) and assistant secre- 
tary (Kolosinski v. Modern Brother- 
hood of America, 175 Mich. 684, 141 
NW 589) of a local or subordinate 
lodge or body. (4) A. subordinate 
council has no authority to waive the 
requirements for initiation of mem- 


bers prescribed by the rules, where. 


such initiation is a condition pre- 
cedent to a claim on the relief fund 
of the society. Hoefner v. Canadian 
Order of Chosen Friends, 29 Ont. 125. 

[b] Medical examination of appli- 
cant may not be waived by subordin- 
ate lodge. Catholic Ladies of Colum- 
bia v. Butler, 19, Oh, A. 467. 

{c] Nonapproval of medical cer- 
tificate—The retention by a subor- 
dinate lodge of the dues of an appli- 
eant for three months does not con- 
stitute a payment to the grand lodge 
so as to estop that body from denying 
liability on a benefit certificate on 
the ground of the nonapproval by it 
of the applicant’s medical certificate. 
Gutkowsky v. Grand Lodge P. O. W., 
194 Ill. A. 452. 

96. Woodmen of World v. Hall, 
104 Ark. 538, 148 SW 526, 41 LRANS 
517. 

97. Supreme Lodge A 


0 mld 348 sleWee 
Lawson, 63 Tex. Civ. A. 273, 133 SW 


dating on the 
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to act in the matter in question will ordinarily be 
imputed to the society.®® 
society, with full knowledge of the facts and in the 
absence of fraud on the part. of insured or the 
beneficiary, delivers a certificate to insured while 
he is ill, contrary to the by-laws of the society,? and 
the society continues to receive assessments there- 
after,? it is lable on the certificate. 
officers, who have the duty and authority to act in 
the matter of admission into membership, know that 
a member has enrolled without formal application, 
examination, and vote, such knowledge is imputed 
to the society, and it waives the defect where it 
treats the membership as in full force.? 

Provisions against waiver.‘ 
certificate,° or in the constitution and by-laws,® that 
no officer or representative of the society shall have 


Where an agent of the 


So where the 


A provision in the 


907. 

98. Estoppel or waiver as to right 
to avoid or forfeit contract for mis- 
representation or breach of warranty 
or condition see infra § 114. 

99. Holczey vy. Independent Brass 
ee Lodge, 104 Conn, .539, 133 A 


1. Home Forum Ben. Order v. 
Varnado, (Tex. Civ, A.) 55 SW 364. 
2. Peebles v. Eminent Household 
C. W., 111 Ark, 435, 164 SW 296. 
3. Holezer v. Independent Brass 
faa Lodge, 104 Conn. 539, 133 A 


4. Generally see Insurance § 244; 
Life Insurance § 82. 

Estoppel or waiver as to right to 
avoid or forfeit contract for mis- 
representation or breach of condition 
or warranty see infra § 117. 

5. Few v. Supreme Lodge K. P., 
136 Ga. 181, 71 SE 130. 

6 Ark.—Woodmen of World. v. 
Hall, 104 Ark. 538, 148 SW 526, 41 
LRANS 517. 

Mich.—Kolosinski y. Modern Broth- 
erhood of America, 175 Mich. 684, 
141 NW 589. 

Mo.—Cromeens vy. Sovereign Camp 
ie O. W., 208 Mo. A, 11, 233,.SW 

Or.—Lathrop v. Modern Woodmen 
of America, 56 Or. 440, 106 P 328, 
109: PB 81. 

Tex.—McWilliams v. Modern Wood- 
mee of America, (Civ. A.) 142 SW 

[a] Acceptance of first assess- 
ment.—Where the constitution and 
by-laws provide that officers of sub- 
ordinate lodges shall not have power 
to waive any of its provisions, a 
receipt by the clerk of a local lodge 
for a first assessment after the death 
of a member, in violation of a pro- 
vision of the constitution and by- 
laws that certificates shall not be 
effective until at least one assess- 
ment has _ been paid, is not binding 
on the order. Woodmen of World v. 
Hall, 104 Ark. 538, 148 SW 526, 41 
LRANS 517. 

[b] Initiation or adoption into 
membership.—(1) Where the by-laws 
provided that no officer or local eamp 
was authorized to waive any of the 
provisions relating to the contract 
between a member and the society, 
and further prescribed that no per- 
son should became a member until 
duly adopted by his local camp, ete., 
the deputy head consul of the so- 
ciety, authorized to obtain new mem- 
bers and to organize local camps, had 
no authority to waive such by-laws 
by taking the application of a mem- 
ber and communicating to him the 
secret. work of the order. McWil- 
liams v. Modern Woodmen of Amer- 
ica, (Tex. Civ. A.) 142 SW 641. (2) 
The by-laws of an association oper- 
lodge plan, declaring 
that no officer of any subordinate 
lodge shall have authority to waive 
any of the by-laws, deprive an officer 
of a local lodge of authority to waive 
a by-law declaring that a certificate 
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power to waive provisions of the contract is bind- 
ing. But such a prohibition refers to a waiver of 
valid laws, and does not preclude an agent from 
issuing a certificate inconsistent with a void law.’ 
Where a certificate provided that the society would 
not be liable unless the member actually paid the 
membership fee and made the first monthly payment 
while he was in good health, and that no officer or 
representative should have power to waive provi- 
sions of the contract, it was held that if the first 
monthly payment was made subsequently to the 
date of the certificate and while the member was not 
in good health, acceptance of such payment by an 
agent authorized to collect premiums, with knowl- 
edge that the member was not in good health, did 
not preclude the society from denying liability,’ but 
that the rule would be otherwise where delivery 
of the certificate and acceptance of the premium 
were contemporaneous.’ So provisions forbidding 
agents to waive requirements of the contract do 
not prevent them from waiving such requirements as 
affect themselves personally, and not the society.?° 

Ratification. The society may ratify the unau- 
thorized act of its agent,4+ in accepting dues and 
reporting membership,?? and may ratify the act of 
a local body in waiving initiation within the re- 
quired time.!% 

[§ 17] 3. Ultra Vires Contracts. As in the case 
of private corporations generally!* and of ordinary 
insurance companies? there is a conflict of authori- 
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ties on the question whether a beneficial association 
may set up the defense of ultra vires against a 
beneficiary seeking to recover on the contract. In 
some jurisdictions ‘it has been held that the asso- 
ciation, after receiving the benefits of a completed 
contract, cannot plead that such contract was beyond 
its powers.?¢ é 
that, where the contract is void as in contravention 
of a statute or the society’s charter,’” as where the 
member is beyond the age limit or otherwise ineligi- 
ble,!8 there can be no estoppel or waiver by any acts 
under the contract to deny its validity; and although 
in case the invalidity is sustained, the society would 
be liable for the premiums received,’ it is not bound 
to make a tender thereof to avoid waiving its right 
to defend.2° It has been held, however, that a benefi- 
ciary association may be estopped to assert that a 
contract was ultra vires, after receiving dues and 
assessments for a number of years, where there is 
no express provision either in the statute or in the 
charter of the association against the making and 
performance of such contracts.24_ In no ease can 
an estoppel arise unless either the member or his 
beneficiary has changed his position to his detri- 
ment in reliance on the conduct of the society.?? 
Consolidation of societies. Where fraternal bene- 
fit societies illegally consolidate, the consolidated so- 
ciety is not estopped to deny liability on a certifi- 
cate of insurance by accepting payment of assess- 
ments from a member who has knowledge of the 


On the other hand it has been held 


shall not be delivered to the appli- 
cant until he has been initiated. Ko- 
losinski vy. Modern Brotherhood of 
America, 175 Mich. 684, 141 NW 
589; Loyd v. Modern Woodmen of 
America, 113 Mo. A. 19, 87 SW 530. 

7. Sovereign Camp W. O. W. v. 
Fraley, (Civ. A.) 59 SW 905 [aff 94 
Tex. 200, 59 SW 879, 51 LRA 898]. 

8. Supreme Lodge K. P. v. Few, 
138 Ga. 778, 76 SE 91; Few v. Su- 
preme Lodge K. P., 186 Ga, 181, 71 
SE 130. 

9. Supreme Lodge K, P. v. Few, 
138 Ga. 778, 76 SE 91; Few v. Su- 
preme Lodge K. P., 136 Ga. 181, 71 
SE 130. 

10. Healy v. Sovereign Camp W. 
O. W., 112 Iowa 137, 88 NW 785. 

[a] Illustration.—Where the cer- 
tificate provides that liability shall 
not begin until the member has paid 
certain fees, and the member pays 
an amount sufficient to cover all fees, 
except those due the soliciting agent 
and examining physician, who waive 
the payment of their fees, the con- 
tract of insurance is complete and 
binds the society. Healy v. Sover- 
eign Camp W. O. W., 112 Iowa 137, 
83 NW_ 785. 

11. See cases infra notes 12, 13. 

12. Frank v. Switchmen’s Union 
of ee America, 87 Wash. 634, 152 
P 512. 

13. Brotherhood of Locomotive 
Firemen, ete. v. Corder, 54 Ind. A. 
214, 97 NE 125. 

14. See Corporations 8§ 2170, 2171. 

15. See Insurance § 242. 

16. Ancient Order of Pyramids v. 
Dixon, 45 Colo. 95, 100 P 427; Chris- 
tenson v. El Riad Temple A. A. O. N. 
M. S., 37 S. D. 68, 156 NW 581. 

[a] Ineligibility of beneficiary.— 
(1) Where an association issued a 
certificate payable to the fiancée of a 
member, although the purpose of in- 
surance was to furnish protection for 
widow and orphans of members, the 
association, having received the 
premiums, cannot avoid payment on 
the ground that it was ultra vires. 
Christenson v. El Riad Temple A, A. 
O. N. M. S., 37 S. D. 68, 156 NW 581. 
(2) An insurance order, after issuing 
a life certificate payable to a creditor 


‘his arriving at a particular 


of insured as security and receiving 
the benefit of the completed contract, 
cannot plead in defense to an action 
thereon that it had not authority to 
issue the certificate to such creditor. 
Ancient Order of Pyramids v. Dixon, 
45 Colo. 95, 100, 100 P 427 (where the 
court said: “Even if all that is 
claimed for these laws by appellants 
be true, and if the act of the asso- 
ciation complained of was in fact 
beyond its rightful power by reason 
of their provisions, still the associa- 
tion, under the facts of this case, 
would not be permitted to take ad- 
vantage of this defense in a suit to 
recover upon the certificate in ques- 
tion. It is a settled principle of 
law that a society of this sort is 
estopped, after receiving the bene- 
fits of a completed transaction such 
as this, from pleading ‘ultra vires,’ 
and it will not be allowed to reap the 
benefit and advantage of such al- 
leged wrongful act, whether done 
through ignorance or deliberately. 
Want of power to act cannot be in- 
voked to aid a party to perpetrate 
and RESP Gre a wrong and injus- 
tree"). 

17. Ark.—North American Union 
v. Johnson, 142 Ark. 378, 219 SW 769. 

Ill.—Rockhold v. Canton Masonic 
Mut. Benev. Soc., 129 Ill. 440, 21 NE 


794, 2 LRA 420 [aff 26 Tll. A, 141]; 


McCann y. Ladies of Maccabees of 
World, 182 Ill. A, 819; McCartney 
v. Supreme Tent K. M. W., 132 Ill. 
A 


kgaly 

Mo.—Edmonds v. Modern Woodmen 
i tra alae! 125 Mo. A. 214, 102 SW 
601. 

Nebr.—Schell v. Grand Lodge A. O. 
U, W., 113 Nebr. 585, 204 NW 206; 
Haner vy. Grand Lodge A. O. U. W., 
102 Nebr. 563, 168 NW 189. 

Tex.—Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 438 [aff 
(Civ. A.) 254 SW 6387]. 

[a] Rule applied.—(1) A _ society 
is not estopped from pleading that it 
was without power to agree to pay 
a sum certain to a member upon 
age by 
reason of its having received assess- 
ments from such member from time 
to time, and continuing him in good 


standing until the maturity of the 
obligation claimed as ultra vires. 
McCartney v. Supreme Tent K. M. 
W., 132 Ill. A. 15. (2) An association 
is not estopped to plead that the 
provision of an insurance contract, 
releasing a member from obligation 
to pay assessments after lapse of 
twenty years, is ultra vires. Wirtz 
_ mR Te es WE LOF 2 Wie mie 

‘eX. ; W 438 [aff iv. A. 
254 SW 687]. f ar ‘ 

[b] Promise to pay amount.—Al- 
though an official of a society wrote 
a letter to a member which might, 
perhaps, constitute a promise to pay 
the amount demanded, the society 
was not estopped from pleading ultra 
vires as to a contract which was be- 
yond the powers conferred upon it 
by the statute under which it was or- 
ganized. Schnell v. Grand Lodge A. 
O. U. W., 118 Nebr. 585, 204 NW 206. 

Estoppel of society to deny powers 
rey bans oy see Beneficial Associations 


18. United Order G. S. v. Meekins, 
155 Ark. 407, 244 SW 439; Steele v. 
Fraternal Tribunes, 215 Ill. 190, 74 
NE 121, 106 AmSR 160 [aff 114 In. 
A. 194]; Gilmore v. Modern Protec- 
tive Assoc., 171 Ilt, A. 525; Sherry v. 
Women’s Catholic Order of Foresters, 
166 Ill. A. 254; Sowersby v. Royal 
League, 159 Ill. A. 626; Beggs v. Su- 
preme Council C. K. & L. A., 146 Ill. 
A. 168; Fraternal Tribunes y. Steele, 
114 Til. -AS~ 194 [aft \205 TAs n90r 74 
NE 121, 106 AmSR 160]; :Tuite vy, 
Supreme Forest Woodmen Circle, 
193 Mo. A. 619, 187 SW 187. 


Waiver or estoppel as to repre-. 


sentations in respect of age generally 
see infra § 112. 

19. See infra § 51. 

20. Tuite v. Supreme Forest 
Woodmen Circle, 193 Mo. A. 619, 187 
SW 187. 

21. Marshall v. Knights of the 
Maccabees of the World, (Mo. A.) 
270 SW 418. 

22. Twiss v. Guaranty Life Assoc., 
87 Iowa 733, 55 NW 8, 43 AmSR 418; 
Bankers’ Union of World v. Crawford, 
67 Kan. 449, 73 P 79, 100 AmSR 465; 
Whaley v. Bankers’ Union of World, 
39 Tex. Civ. A. 385, 88 SW 259. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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facts.2? On the other hand it has been held that, 
where a beneficial association assumes the contracts 
of another association on consolidation, and re- 
insures the members of the latter, receiving them 
as members and accepting assessments from them, it 
cannot set up the defense that the attempted as- 
sumption of lability was ultra vires.?4 

- [§ 18] E. Modification and Reformation?®°—1. 
As in the ease of other contracts of 
insurance,”* and applying the rules governing con- 
tracts generally,?’ a contract of mutual benefit insur- 
ance may be subsequently modified by mutual con- 
sent of the parties,?* without the issuance or deliv- 
ery of a new certificate,?® unless the constitution 
But in the absence of mu- 
tual consent an attempt at modification or abroga- 


Modification. 


or by-laws so require.®° 


tion of the contract is invalid.?4 
| [§ 19] 2. Reformation. 


of mutual benefit insurance may 


23. Gordon v. American Patriots, 
Chex Civ. HAL) S41 SW, 331. 
| 24 Timberlake v. Supreme Com- 
mandery U. O. G. C. W., 208 Mass. 
411, 94 NE 685, 36 LRANS 597; Ed- 
wards v. American Patriots, 162 Mo. 
A. 231, 144 SW 1117; Campbell. v. 
Order of Washington, 53 Wash. 398, 
102 P 410. 

25. Reinsurance see infra § 205. 

26. See Insurance § 205; Life In- 
surance § 85. 

27. See Contracts § 604. 

28. Reiter v. National Council K. 
& L. S., 131 Minn. 82, 154 NW 665; 
Gibbs v. Knights of Pythias, 173 Mo. 
A. 34, 156 SW 11; Independent Order 
of Puritans v. Brown, (Tex. Civ. A.) 
229 SW 939. 7 

[a] Reduction of benefits—An 
agreement that the amount of the 
certificate should be reduced and the 
assessment based on the real age 
of the member is valid and binding. 
Reiter v. National Council K. & L. S., 
131 Minn. 82, 154 NW 665. 

Alteration of contract by subse- 
quent provision of charter, constitu- 
‘tion, or by-laws see infra §§ 29-43. 

29. Reiter v. National Council K. 
.& L. S., supra. 

30. McGuire v. Catholic Benev. 
‘Legion, 90 N. J. L. 224, 100 A 243. 

_ [a] Changing character of mem- 
“*bership.—Conditions imposed by 
beneficial order permitting changing 
the character of membership must 
‘be complied with and a new certifi- 
-eate issued before an action is main- 
tainable to recover what would have 
‘been due if the change had been made 
and a new certificate issued. McGuire 
vy. Catholic Benev. Legion, 90 N. J. 
‘L. 224, 100 A 243. 

[b] In Montana, a contract con- 
‘sisting of the original application, 
the report of the medical examina- 
tion, and the constitution and by- 
laws of the society (Rev, Code [1921] 
§ 1613), can be modified only by 
“subsequent agreement in writing or 
-executed oral agreement between the 
parties (§ 1657). Nitsche v. Security 
"Ben. A’ssoc., 78 Mont., 532,. 255 P 


1052. 

31. Nitsche v. Security Ben. As- 
“soc., supra; Doscher v. Vanderbilt, 
160 NYS 871 [rev on other grounds 
Ait App: ~ Div. 3813, 164 NYS--264]; 
Wilson v. Police Beneficiary Assoc., 
‘266 Pa. 317, 109 A 596. 

32. See Reformation of Instru- 
‘ments [34 Cyc 923]. 

83. See Life Insurance § 84. 


34. See Insurance §§ 247-249. 
35. See cases infra notes 36-39. 
36. Stark v. Masonic Life Assoc., 


180 NYS 235 [aff 194 App. Div. 900 
‘mem, 184 NYS 952 mem]. 

[a] As to age of insured.—An ap- 
‘plication may be corrected after in- 
-ssured’s death, so as to make a copy 


Like other written in- 
struments,*? including ordinary policies of life in- 
surance,** and of insurance generally,** a certificate 


| formation of the copy. 


e 
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denied.®? 


cate.*° 


Estoppel to deny mistake. 
dinate officer in collecting assessments does not 
estop the society from denying that there was a 
mistake by its superior body in issuing the certifi- 
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equity so as to make it conform to the actual agree- 
ment of the parties,?°> even after the death of 
insured,?® where there has been a mutual mis- 
take ;°7 and even in the absence of mutual mistake, 
where the error was that of a clerk in copying 
the certificate.*® 
makes. a new contract for the parties will be 


But reformation which in effect 


A mistake of a subor- 


[§ 20] F. Construction and Operation*!—1. Rules 
Applicable in General. The rules governing the con- 
- struction of contracts generally*? and of contracts 


of ordinary insurance,* particularly life insurance 


be reformed in 


of the application conform to the 
original, where the variance related 
to insured’s age and could scarcely 
have escaped his attention. Stark v. 
Masonic Life Assoc., 180 NYS 235 
[aff 194 App. Div. 900 mem, 184 NYS 


952 mem]. 
37. Seery v. Catholic Order of 
Foresters, 176 Ill. A. 307; Stark v. 


Masonic Life Assoc., 180 NYS 235 
[aff 194 App. Div. 900 mem, 184 NYS 
952 mem]. 

{a] Mistake held mutual.—Where 
an insurer’s clerk made a mistake 
in copying a date from insured’s 
original application, sent the copy 
with the erroneous date to insured, 
who retained it, and uo correction 
was made by either party, there was 
a mutual mistake, authorizing re- 
Stark v. Ma- 
sonic Life Assoc., 180 NYS 235 [aff 
194 App. Div. 900 mem, 184 NYS 952 
mem]. 

{b] Mistake held not mutual— 
Where deceased in applying for mem- 
bership to a fraternal society fills in 
the amount of insurance as one thou- 
sand dollars and tells the local secre- 
tary his insurance is for two _ thou- 
sand dollars, who, not having looked 
at the initiation card, accepts as- 
sessments on two thousand dollars, 
and the high court issues the certifi- 
cate for one thousand dollars, there 
is not a mutual mistake in issuing 
the certificate, and a bill by the 
beneficiary for reformation is prop- 
erly dismissed. Seery v. Catholic 
Order of Foresters, 176 Ill. A. 307. 

38. Stark v. Masonic Life Assoc., 
180 NYS 235 [aff 194 App. Div. 900 
mem, 184 NYS 952 mem]. 

‘39. Mississippi Benev. Mut. Aid 
meee v. Banks, 112 Miss, 458, 73 S 


83. 

{a] MTlustration.—Where a certi- 
ficate: provided that, if it had not 
been in force thirty days, no benefit 
should be allowed, a beneficiary was 
not entitled to reformation of the 
certificate to change the date thereof 
to conform to that of the member’s 
first application, which, without neg- 
ligence on his part, was lost, so that 
his death would appear to have 
occurred more than thirty days after 
issuance of the certificate. Missis- 
sippi Beney. Mut. Aid Assoc, v. 
Banks, 112 Miss. 458, 73 S 283. 


40. Seery v. Catholic Order of 
Foresters, 176 Ill. A. 307. 
41. Construction: 
As to: 
Avoidance of contract for fraud, 
misrepresentation, or breach of 


affirmative warranty or condition 
precedent see infra §§ 65-80. 
Forfeiture of benefits for breach 
of promissory warranty or con- 
dition subsequent and _ other 
causes see infra §§ 81-109. 


contracts,** are applicable to contracts with benefi- 
cial societies for benefit insurance,*® except in so 
far as those rules are modified by statute,*® or by 
the peculiar organization, objects, and policies of 


Of incontestability clause see infra § 
Nature of contract see supra § 3. 


_ What law governs construction see 
infra 44 


42. See Contracts §§ 481-592, 

43. See Insurance §§ 257-278. 

44. See Life Insurance §§ 87-91. 
45. Ark.—Home Mut. Ben. Assoc. 


v. Mayfield, 142 Ark. 240, 218 SW 371. 

Colo.—Order of United Commercial 
Travelers of America v. Boaz, 27 
Colo. A, 423, 150 P 822, 

Ga.—Supreme Lodge K. P. y. Few, 
138 Ga. 778, 76 SE 91. 

Md.—National Council J. O. U. A. 
M. v. Barbour, 127 Md. 97, 96 A 290. 

_Mich.—Stitt _v. Locomotive En- 
gineers’ Mut. Protective Assoc., 177 
Mich. 207, 142 NW 1110. 

Mo.—Umbarger vy. Supreme Council 
R. L., (A.) 118 SW 1199: Smail v. 
Court of Honor, 136 Mo. A. 434, 117 
SW 116. 

N. Y.—Sasse v. Order United Com- 
mercial Travelers, 168 App. Div. 746, 
154 NYS 558; Foley v. New York 
Mut. Benev. Soc., 141 App. Div. 180, 
126 NYS 12. 
ieee v. Behler, 25 Pa. Dist. 

Tenn.—Mays v. Sovereign Camp W. 
O. W., 151 Tenn. 604, 271 SW 34, 40 
ALR 1266. 

Tex.—Home Ben. Assoc. v. Jordan, 
(Civ. A.) 191 SW 725. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

And see cases infra this section; 
and §§ 21-43, 

{a] Time of commencement of 
risk.— Where a condition in a policy 
provided that the contract should 
not begin until 12 M. of the day of 
the date thereof, and insurer would 
not be liable unless the member had 
actually paid the membership fee and 
the first monthly payment while in 
good health, and the policy was dated 
November 1 and delivered November 
2, and the first monthly payment was 
due and paid November 20, the policy 
became binding November 20, and not 
before, Supreme Lodge K. P. vy. Few, 
138 Ga. 778, 76 SE. 91, 

[b] Presumption of death from 
absence.—Under a certificate provid- 
ing that disappearance is not to be 
regarded as evidence of death, or 
give a right to recover, in the ab- 
sence of proof of ‘actual death,” 
aside from presumption arising by 
reason of absence, until the full term 


of life expectancy of insured had 
expired, the words “actual death” 
referred to his physical, as distin- 


guished from his presumptive, death. 
Mays v. Sovereign Camp W. O. s 
151 Tenn. 604, 271 SW 34, 40 ALR 1266. 
46. Loesch v. Supreme Tribe 
H., (Tex. Civ. A.) 190 SW 506. 


B. 


22 «(45 C. ti] 
such societies.47 The contract is to be construed 
so as to carry out the intention of the parties,*® 
and being, in so far as it relates to benefits, essen- 
tially a contract of insurance,*® it follows, it has 
been said, that the predominant intention of the 
parties is indemnity,°° and this intention is to be 
kept in view in construing the terms of the con- 
tract. The courts lean to that construction which 
will effectuate the purpose of the contract;>? but 
it is the function of the courts to interpret the con- 
tract made by the parties themselves, and not. to 
make a contract for them,°? and where there is no 
ambiguity in the language employed, there is no 
room for construction.®* 

Meaning of language. A contract of mutual 
benefit insurance is to be construed according to 
the plain and obvious meaning of its terms,°> in the 
light of the common and general understanding of 
such terms,°° at the time the certificate was writ- 
ten.°* This rule applies to the construction of a 
provision in a statute or by-law constituting part 
of the contract of insurance;°® and where a term 
in a statute and by-law has more than one meaning, 


47. 
PHP SY C335, 126 SE 43%: 

48. Colo.—Modern Woodmen of 
America y. International Trust Co., 
25 Colo> A. 26, 1386‘ P!'806;3> Grand 
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Deadwyler v. Grand Lodge K.] A. 449 [aff 204 Ill, 58, 68 NE 478]. 
/  Nebr.—Donnelly vy. Sovereign Camp 
|W. O. W., 111 Nebr. 499, 197, NW 125 

Okl.—Sovereign Camp 
v. O’Neil, 86 Okl. 16, 205 P 755. 
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reference must be had to the context in which it 
was used, to the general purpose of the statute, 
and to the purpose of the organization which 
adopted the law.®® 

Construction by parties. Under the rule govern- 
ing contracts generally®® and ordinary insurance 
policies,*! the practical construction placed on a 
benefit certificate by the parties, as shown by their 
conduct or statements, will be adopted when the 
language is ambiguous,®? but not where it is plain 
and unambiguous.®* The rule is not applicable 
where. the statement relied on to show the con- 
struction placed on the contract by the society was 
made by a person not authorized to bind it.%+ 

General and special provisions. In case of doubt 
or ambiguity special provisions in the by-laws should 
prevail over general provisions.® 

[§ 21] 2. Construction in Favor of Insured. The 
rule that all the provisions of the contract of in- 
surance will be liberally construed’in favor of in- 
sured and strongly against insurer®® is applicable 


| to contracts of insurance between a benefit society 


and its members.®’ As more fully stated, where the 


enable the society to avoid liability. 
Giachelli v. Christopher Columbus 
Et ae Mut. Ben, Soc., 68 Pa. Super. 


Statute, charter, constitution, or 


Ww. O. W. 


Circle W. O. W. v. ‘Rausch, 24 Colo. 

A. 304, 134 P 141. 

Ind.—Modern Woodmen of America 
v. Miles, 178 Ind. 105,97 NE 1009; 
Modern Woodmen of America y. Vin- 
cent, 40 Ind. A. 711, 80 NE 327, 82 
NE 475, 14 AnnCas 89. 

Kan.—Moore v. Life, ete., Assoc., 
98 Kan. 398, 95’ Kan. 591, 148 P 981, 
96) Kan. 397,* L6T° PP 14.07; 

Miss.—Shelton vy, Minnis, 107 Miss. 
1338, 65 S 114. : 

Nebr.—White v. Sovereign Camp 
bag O, W., 108 Nebr. 208, 187 NW 

Bu } 

Tex.—Daniel v. Modern Woodmen 
of America, 53 Tex. Civ. A. 570, 118 
Sw 211. 

Intention of parties as to: 
Contracts generally see Contracts §§ 

482-484. 

Insurance contnacts generally see In- 
surance § 259. i : 
49. See supra § 3. 

50. Home Mut. Ben. Assoc, v. 
Mayfield, 142 Ark. 240, 218 SW 371; 
Bailey v. Fraternal Reserve Life 
Assoc., 202 Tll. A, 430; Seitzinger y. 
Modern Woodmen of America, 106 
Till, A. 449 [aff 204 Ill. 58, 68 NE 
478]; Supreme Lodge O. M. P._v. 
Meister, 105 Ill. A. 471 [aff 204 Ill. 
527, 68 NE 454]; Stitt v. Locomotive 
Engineers’ Mut. Protective Assoc., 
177, Mich, ‘207,142 NW 1110. 

51. Home’ Mut. _Ben. Assoc. v. 
Mayfield, 142 Ark, 240, 218 SW 871; 
Bailey vi Fraternal Reserve Life 
Assoc,, 202 Ill. A. 430; Weisguth v. 
Supreme Tribe B. H., 
[aff 272 Tl). 541, 112 NE 350]; Su- 
preme Lodge O. M. P. v.. Meister, 
105 Ill. A. 47% [aff 204 Til. 527, 68 
NE 454]; McClarence v. Providence 
Permanent Firemen’s Relief Assoc., 
(RB. I.) 108 A 1; Kidd v. National 
@ouneikl -J> OU. VAS ME 187 Denn. 
398, 193 SW 130. 

52. 
oan v. Johnson, 198 Ala. 488, 73 S 

6. 

Ark.—Home Mut. Ben. Assoc. v. 
Mayfield, 142 Ark. 240, 218 SW 371; 
Brotherhood of Locomotive Firemen, 
etc., v. Aday, 97 Ark. 425, 134 Sw 
928. 34 LRANS 126. 

Cal.—Journeymen Butchers’ Pro- 
tective, ete., Assoc. v. Bristol, 17 Cal. 
AR ibT6; 120° P4787. 

Ill—Sandor v. Verhovey Aid As- 
soc., 199 Ill. A. 199; Seitzinger vy. 
Modern Woodmen of America, 106 Ill. 


Let, SA a 


Ala.—Union Cent. Relief As- |} 


W. Va.—Robinson v.-Brotherhood 
of R. Trainmen, 80 W. Va. 567, 92 
SE 730, LRA1917B 995, 

53. Ill.—Hodalski v. Hodalski, 181 
Ill. A. 158; Seitzinger v, Modern 
Woodmen of America, 106 Ill. A. 449 
[aff 204 Ill. 58, 68 NE 478]. 

lowa.—Munger v. 
American Yeomen, 176 Iowa 291, 154 
NW 879. 

Minn.—Mady v. Switchmen’s Union 
of North America, 116 Minn. 147, 133 
NW 472. 

Pa.—Krause v, Behler, 25 Pa. Dist. 
666. 

Tenn.—Honea v. American’ Council 
Now2%0,, On Us AwM.: 139 -Tennigad, 
201 SW 127. 

N. S.—MecDonald v. Dominion Coal 
Co.’s Relief Fund, 36 N. S. 15. : 

54. Ala.—Union Cent. Relief As- 
ae v. Johnson, 198 Ala, 488, 73 S 
TO, 

Mo.—Hatcher v. National Annuity 
Assoc., 153 Mo. A. 538, 134 SW. 1. 

Nebr.—White v. Sovereign Camp 
Ww. O. W., 108 Nebr. 203, 187 NW 815. 

Oh.—Tisch v. Protected Home .Cir- 
cle, 72, Oh. St. 233, 74 NE 188 [aff 
24 ‘Oh. Cir, Ct." 4897; 

Tenn.—Supreme Lodge K. P. v. La 


Malta, 95 Tenn. 157, 31 SW 498, 30 
LRA 838. 
55. Ark,—Brotherhood of Locomo-.} 


tive Firemen, ete, v. Aday, 97 Ark, 
425, 1384 SW 928, 34 LRANS 126. 
Mo.—Peterson v. National, Council 


IK. & Li 'S., 189 Mo. A, 662,°175 SW 


284, 


N. Y.—Sasse y. Order of United 


‘Commercial Travelers, 168 App. Div. 


746, 154 NYS 558. 
Tenn.—Kidd v. National Council J. 
0. 'U, A. M.,° 187 ‘Tenn; 398, 193 .S WwW 


W. Va.—Robinson vy. Brotherhood 
of R. Trainmen, 80 W, Va. 567, 92 
SE 730, LRAI917E 995. 

56. Mund v. Rehaume, 51 Colo. 
129)" 117° P 169, AnnCasl9l3iA’ -1248* 
Beile v. Travelers’ Protective Assoc., 
155 Mo. A. 629,.185 SW 497. 

57. Swanbrough Vv. Order of 
United Commercial Travelers, 66 
Colo. 384, 181 P 204, 6 ALR 485. 

58. Giachelli v. Christopher Co- 
lumbus Italian Mut. Ben. Soc., 68 Pa. 
Suner. 526, 

[a] Particular words in by-laws 
construed.—‘“Or’’ will not be con- 
strued as ‘‘and’’ where the meaning 
is plain and the effect would be to 


Brotherhood of | 
soc., 98 Ark, 421, 136 SW 187, Ann 


L Tt15 


‘too plain and unambiguous to 


‘hertdd as part of contract see infra 
59, Women’s Catholic Order of 
Foresters v. Hefferman, 206 Ill, A. 70 
[aff 283 Ill. 429, 119 NE 426]. 
-60. See Contracts § 517. 
61. See Insurance § 260. 
62. Haynes v. Masonic Ben, As- 


Cas1912D 697; Slavik v.. Supreme 
Lodge B. L. A. S., 59 Misc. 183, 110 
NYS 347; Travelers’ Protective Assoc. 
v. Ziegler, (Tex. Civ. A.) 250 SW. 
: Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. 

[a] Construction of contract of 
reinstatement by the parties governs 
as to the time covered by the pay- 
ieee of aug #4 prance. Protective 

ssoc. v. Ziegler, ex. Civy A.) 25 
Sw 1115. bd ; Pras 
trode pgm re pier Coupe No. 2) Ji 

- U..A, M. v. Lucas, App. (D. C. 
356, 273. Fed. 320. rohas ° 

[a] Rule applied.—The provision 
of the constitution of a company that 
no benefits shall be paid to a mem- 


‘ber who is three months or over in 


arrears for weekhy dues, which he 
had an option to pay quarterly, is 
. : er- 
mit of evidence on behalf of wie 
company that the provision was con- 
strued to prevent payment where the 


weekly dues had not been paid by 
‘the member during. the entire quarter. 
‘Independent Council No. 2 


1 Oo ay 
M. v. Lucas, 50 App. (D..C.). 356, 
Ww. 


(273 Fed. 320. 


64. Kirk v. Sovereign Cam 
O. W., 169 Mo. A. 449, 155.SW 39, 

{a] Mlustration.—Where a  by- 
law provided that no officer or agent 
had any power to waive the condi- 
tions upon which certificates were is- 
sued, a statement of a member, who 
delivered a certificate to a new mem- 
ber, that the assessment then paid 
was for April was not binding on the 
new member as a construction of the 
contract by the parties. Kirk v. 
Sovereign Camp W. O. W., 169 Mo. 
A. 449, 155 SW 39. 

65. Wickham v. United Brother- 
hood of Carpenters, ete., 178 Wis. 
ph th NW 436. oe 

y-laws as pa of contract see 
infra §§ 25-43, 

66. See Insurance § 265. . 
67. Ala.—Gilliland vy. Order of R. 
Conductors of America, 216 Ala. 13, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numer, . 
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terms of the contract are obscure or ambiguous, 
the court will adopt that meaning which is most 


112 S 225; Sovereign Camp. W. O. W. 
v. Craft, 208 Ala. 467, 
Woodmen of World v. Alford, 206 
Ala. 18, 89 S 528; Sovereign Camp 
W. O. W. v. Adams, 204 Ala. 667, 86 
S 737; Mosaic Templars of America 
Vv. Raife, 21 Ala. A. '329,'110°:S’ 66 
[certiorari den (A.) 110 S 67]. 
Ark.—Eminent Household C.’ W. v. 
McCray, 156 Ark. 300, 247 SW 379; 
United Assur. Assoc. v. Frederick, 


130 Ark. 12,195 SW 691; Brotherhood ? 
*M. W., 269 Pa: 139, 112) A’ 70 


of Locomotive Firemen, etc. v. Aday 
=i Ark, 425, 134 SW 928, 34 LRANS 
126. 
Cal.—O’Connor v. Grand Lodge A. 
O. U. W., 146 Cal. 484, 80 P 688. 
Conn.—Fusco v. Grand Lodge S. I. 
A., 104 Conn. 157, 132 A 456. 
Ga.—Hall Vv. Royal Fraternal 
Union, 130 Ga. 820, 61 SE 977. 
Ill.—Crosse v. Supreme Lodge K. 
& L. H., 254 Tl, 80, 98 NE 261, 45 
LRANS 162; Knights Templars’, etc., 
Ll. Indemn. Co. v. Vail, 206 Ill. 404, 
68 NE 1103 [aff 105 Ill. A, 331]; 
Lang v. North American Union, 226 


Tll. A. 31; Colburn v. Clover Leaf 
Casualty Co, 206 Ill. A. 327; Nyman 
v. Manufacturer’s, etc., Life Assoc., 


182 Ill. A. 511; Bond v. Grand Lodge 
B. R. T., 165 Ill. A. 490; Marren v. 
North American Union, 145 Ill. A. 
375; Grand Lodge A. O. U. W. v. Oet- 
zel, 139 Ill. A. 4; Switchmen’s Union 
of North America. v. Colehouse, 131 
Ill. A. 349 [aff 227 Ill. 561, 81 NE 
696]; Mutual Protective League, v. 
McKee, 122 Ill. A..376 faff 223 Ill. 
364, 79 NE 25]; Supreme Lodge O..C. 
Ie av: McLaughlin, 10840 A. 1853 
Supreme Lodge O. M. P. v. Meister, 
105 Ill, A. 471 [aff 204 Ill. 527, 68 
NE 454]. 

Ind.—Modern Woodmen of America 
v. Hall, 190 Ind. 493,.130 NE 849; 
Supreme Council C. B. L. v. Grove, 
176 Ind. 356, 96 NE 159, 36 LRANS 
913; Brotherhood of Locomotive Fire- 
men, etc. v. Corder, 52 Ind. A. .214, 
97 NE 125; Brotherhood of Painters, 
etc. v. Barton, 46 Ind. A. 160, 92 NE 
64; Supreme Tent K. M. W. v. Eth- 
ridge, 43 Ind. A. 475, 87 NE 1049. 

Iowa.—Munger v. Brotherhood of 
American Yeomen, 176 Iowa 291, 154 
NW 879; Vernon vy. Iowa State Trav- 
eling Men’s Assoc., 158 Iowa 597, 138 
NwW. 696; Sargent v. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52; Peterson v. Modern Brother- 
hood of America, 125 Iowa 562, 101 
NW 289, 67 LRA 631; Matthes v. 
Imperial Acc. Assoc., 110 Iowa 222, 81 
NW 484. 

. Kan.—Tucker v. Kirkpatrick, 106 
Kan. 881, 189 P 946 [reh den 107 
Kan. .541, 192 P 834]. 

Ky.—Continental Ben. Assoc. v. 
Holt, 167 Ky. 806, 181 SW 648; Brac- 
ket v. Modern Brotherhood of 
America, 154 Ky. 340, 157 SW 690, 
45 LRANS 1144. 

Mich.<Smith vy. Cigarmakers’ In- 
ternational Union, 203 Mich. 249, 168 
NW 954. 

Minn.—McGaughey vy. Grand Lodge 
A. O. U. W., 148 Minn, 136, 180 NW 
1001; Fitzgibbons v. Bowen, 139 
Minn. 197, 165 NW 1059; Anderson v. 
Royal League, 130 Minn. 416, 153 NW 
853, LRAI916B 901, AnnCas1917C 
691; Geronime vv. German Roman 
Catholic Aid Assoc., 127 Minn. 247, 
149 NW 291; Cook v. Modern Brother- 
hood of America, 114 Minn. 299, 131 


NW 334. 
Miss.—Eminent Household C,. W. v. 
Ramsey, 118 Miss. 454, 79 S 351; 


Grand Lodge C. K. P. v. Jones, 100 
Miss. 467, 56 S 458; Shelton v. Min- 
nis, 107 Miss. 133, 65 S 114 
Mo.—Mathews v. Modern Woodmen 
of America, 236 Mo. 326, 189 SW 
Hb; ‘AnnCas1912D 540; Simmons v. 
Modern Woodmen of "America, 185 
Mo. A..483, 172 SW 492; Wintergerst 
vy. Court of Honor, 185 Mo. A. 378, 
170 SW 346; Beile v. Travelers’ Pro- 
tective Assoc., 155 Mo. A. 629, 135 
Sw 497; Claver v. “Woodmen of 


94. S$ 881;) 
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World, 152 Mo. A. 155, 133 SW 153. 
Nebr.—Donnelly v. Sovereign Camp 
W. O. W., 111 Nebr. 499, 197 NW 125. 
N. J.— Coghlan v. Supreme Con- 
care Ts Oasb e860 GN edu. 41 91 AL 
N. M.—Nikolich v. Slovenska Nar- 
dona Podporna Jednota, 260 Pa. 849. 
N. Y.—Foley v. Royal Arcanum, 
oe N. Y. 196, 45 NE 456, 56 AmSR 
Pa.—Roblin v. Supreme Tent K. 


Tenn.—Honea v. American Council 
No. 27% J...O;- UO. Ax M139" Tenn. 27, 
201 SW 127; Kidd v. National Coun- 
ceil J,,O, Uw A. M., 137 Tenn., 398,193 
SW 180. 

Tex.—Fort Worth Mut. Benev. As- 
soc. v. Miller, (Tex. Civ. A.) 280 SW 
338; Sovereign Camp W, O. W. v. 
Atkins, (Civ. A.) 219 SW 492; Hay- 
wood v. Grand Lodge K. P., (Civ. A.) 
138 SW 1194. 

Va.—Greenwood v. Royal Neigh- 
bors of America, 118 Va. 329, 87 SH 
581, AnnCas1918D 1002. 

W. Va.—Pleasants v. Locomotive 
Engineers Mut. L., etc., Ins. Assoc., 
70 W. Va, 389, 73 SE 976, AnnCas 
1913E 490. 

Wis,—Wickham yv.. United  Broth- 
erhood of Carpenters, etc, 178 Wis. 
564, 190 NW 436; Huntington v. Fra- 
ternal Reserve Assoc., 173 Wis. 582, 
181 NW 819. 

{a] Thus, if a right is in posi- 
tive terms given to insured in one 
section of the by-laws, another sec- 
tion as positively taking the right 
away will be disregarded. Nikolich 
v. Slovenska Nardona Podporna Jed- 
nota, (N. M.) 260 P 849. 

{b] Conditions limiting or avoid- 
ing liability are strictly construed 
against insurer and liberally in favor 
of insured. Coburn y. Clover Leaf 
Casualty Co., 206 Ill. A. 327; Bailey 
v. Fraternal Reserve L. Assoc., 202 
Ill. A. 430; Dugan v. International 
Assoc. of Bridge, etc., Iron Work- 
ers, 202 Ill. A. 308; Grand Lodge A. 
O, U. W.. v. Oetzeél, 139. -Tll, A. 4; 
Modern Woodmen of America vy. Hall, 
190 Ind. 493, 130 NE 849; Brother- 
hood of Painters, etc... iv. Peters, 46 
Ind. A. 733, 92 NE 183; Brotherhood 
of Painters, etc. v. Barton, 46 Ind A. 
160, 92 NE 64; Supreme Tent K. M. 
W. v. Ethridge, 438 Ind. A. 475, 87 
NE 1049; Clark v. Iowa State Trav- 
eling men’s Assoc., 156 Iowa 201, 135 
NW. 1114, 42 LRANS 631; Sargent v. 
Modern Brotherhood of America, 148 
Iowa 600, 127 NW 52; McGaughey v. 
Grand Lodge A. O. U. W., 148 Minn. 
136, 180 NW 1001; Anderson y. Royal 
League, 130 Minn. 416, 153 NW 853, 
LRA1916B 901, AnnCasi917C_ 691; 
Peterson vy. National Council K. & L. 
S., 189 Mo. A. 662, 175 SW 284; Brit- 
tenham y. Sovereign Camp W. O. W., 
180 Mo. A. 523, 167 SW 587; Soehner 
v. Grand Lodge O. S. H., 74 Nebr. 399, 
104 NW 871; Coghlan v. Supreme 
Conclave I. O. H., 86 N. J. Li 41, 91 
A 132; Johnson v. Grand Lodge A. O. 
U. W.,) 81 N. J. Lis 511, :79.A 333. Paff 
TI Nive ds Ad Seale LD AOS SOUT stp E tz 
patrick v. Knights of Columbus, 143 
App. Div. 540, 128 NYS 366. [rearg 
den 144 App. Div. 986 mem, 129 NYS 
1122 mem, and aff 206 N. Y. 726 mem, 
100 NE 1127 mem]; Sovereign Camp 
W. O. W. v. Boden, (Tex. Civ. A.) 286 
SW 330 (provision that absence or 
disappearance of member is not suf- 
ficient evidence of death); Haywood 
v. Grand Lodge K. P., (Tex. Civ. A.) 
138 SW 1194; Daniel v. Modern Wood- 
men of America, 53 Tex. Civ. A, 570, 
118 SW 211. 

[ec] The English version of by- 
laws, being more favorable to the 
beneficiary than the Italian version, 
will control. Fusco y. Grand Lodge 
S. I. A., 104 Conn. 157, 182 A 456. 

Construction in regard to: 
Avoidance of, contract for fraud, mis- 

representation, or breach of affirm- 

ative warranty or condition prece- 


| 31; 


[45 OC. 32] 28 


favorable to the member or his beneficiary,®® and 
give the contract the strongest interpretation against 


dent see infra §§ 65-80. 
Forfeiture of benefits for breach of 

promissory warranty or condition 

subsequent see infra §§ 81-109. 

Construction of incontestability 
clause see infra § 133. 

68. Ala.-—Sovereign Camp W. O. 
W. vy. Reed, 208 Ala. 457, 94 S 910; 
Union Cent. Relief Assoc. v. Johnson, 
198 Ala. 488, 73 S 816. 

Ark—Home Mut. Ben. Assoc. v. 
Mayfield, 142 Ark. 240, 218 SW 371; 
Brotherhood of Locomotive Firemen, 
etc. v. Aday, 97 Ark. 425, 134 Sw 
928, 84 LRANS 126. 

Colo.—Head Camp Pacific Jurisdic- 
tion W. O. W. vy. Irish, 23 Colo. <A. 
85, 127 P 918. 

Conn. —Hstes v. Local Union No. 43 


ash C. J. A.,) 90: Conn. 426, 97, (A 
Del.—Keatley v. Grand Fraternity, 
25 Del. 267, 78 A 874. 


Ga.—Bisenberg v. Hebrah Gemi- 


Juth Hesed Soc., 33 Ga. A. 350, 126 


SE 265; Independent Order of Puri- 
ae Vic "Cadden, 25 Ga. A. 27, 102 SE 
2) 

Ill.—Stringham vy. Bankers Life 
Assoc., 227 Ill, A. 261 [aff 309 Tl. 
181, 140 NE 860, 29 ALR 512]; Lang 
yv. North American Union, 226 Tll. A. 
Thoendel’ v. Robertson, 214 Til, 
A. 473; Miller v. Grand Lodge B. R. 
3s 206 Tl. A. 241; Scott v. United 
Order of Foresters, 203 Ill. A. 458; 
Convery v. Brotherhood of R. Train- 
men, 190 Ill. A. 479; Nadler vy. Illi- 
nois Commercial Meén’s Assoc., 188 
Ill, A. 459; Seymour v. Mutual Pro- 
tective League, 171 Tll. A. 114; Seit- 
zinger v. Modern Woodmen of Amer- 
ica, 106 Ill. A. 449 [aff 204 Ill. 58, 
68 NE 478]; National Masonic Acc. 
Assoc. v. Seed, 95 Ill. A. 43. 

Ind.—Modern Woodmen of America 
v. Miles, 178 Ind. 105, 97 NE 1009. 

Iowa.—Clark v. Iowa State Travel- 
ing Men’s Assoc., 156 Iowa 201, 135 
NW 1114, 42 LRANS 631; Binder v. 
National Masonic Acc. Assoc., 127 
Iowa 25, 102 NW 190; Peterson v. 
Modern Brotherhood of America, 125 
Iowa 562, 101 NW 289, 67 LRA 631, 

Kan. —Ellis yv. Fraternal Aid Union, 
108 Kan. 819, 197 P 189: Grand Lodge 
st S05 U. W. v. Smith, 76 Kan. 509, 92 

Ky.—Dickinson v.. Fraternal Aid 
Union, 175 Ky. 410, 194 SW 349. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Cook yv. Modern Brother- 
hood of ‘America, 114 Minn. 299, 131 
NW 334 

Mo.—-Beeler v. Grand Lodge B. R. 
T., (A.) 254 SW 3867; Shadley ~ v. 
Grand Lodge B. R. T. 212 Mo. A. 
653, 254 SW 363; Corbin. v. Mystic 
Workers of World, (A.) 226 SW 64: 
Simmons v. Modern Woodmen o 
America, 185 Mo. A. 483, 172 SW 
492; Brittenham v. Sovereign Camp 
W, 0. W., 180 Mo. A. 523, 167 NW 

Nebr.—Routt v. Brotherhood of R. 
Trainmen, 102 Nebr. 642, 168 NW 
599; Kane v. Brotherhood of R. 
Trainmen, 102 Nebr, 645, 168 NW 
598, LRAI918F 1037; Rotitt v. Broth- 
erhood gt. Trainmen, 101 Nebr. 
763, 165 NW 141. 

N. J.—Anders v. Supreme Lodge K. 
ads) OW aN ae dips tA id Oe 

N. Y.—Hammill y. Order of United 
Commercial Travelers, 178 App. Div, 
338, 164 NYS 815. 

N. C.—Lyons y. Grand Lodge K. 
iP tie N.C. 408, 90 SH 428. 

N. D.—Clemens vy. Royal Neighbors 
of America, 14 N. D. 116, 103 NW 402, 
8 AnnCas 111. 

Okl.—Sovereign Camp W. O. W. v. 
pels 86 Okl, 16, 205 P 755. 

C.—Deadwyler v. Grand Lodge 
K. SD, 131: 'S5C.. 335, 126 SE 437. 

Tenn.—Laue_ v. Grand Fraternity, 
132 Tenn. 235, 177 SW 941, LRA1915F 
1056, AnnCasl917A 376. 

Tex.—Roth v. Travelers’ Protective 
Assoc., 102 Tex. 241, 115 SW 21, 182 


24 [45 C.J.] 
insurer that it will reasonably bear.®® But this 
rule of construction does not apply when the lan- 
guage of the contract is plain and unambiguous 
or sufficiently certain to express the intent of the 
parties.”° 

[§ 22] 8. Construction as Entirety. In accord- 
ance with the general rule in respect of the con- 
struction of contracts,? applicable to ordinary life 
policies,72 and to insurance contracts generally,”* 
a contract of benefit insurance is to be considered 
and construed as a whole,’‘ in order to give effect, 
if possible, to each provision or exception therein,’® 
whether printed or written.”° In construing state- 
ments in the application for insurance the inter- 
rogatories and answers must be construed together.’7 
And in construing the by-laws constituting or form- 
ing a part of the contract they must be considered 
in their entirety as essential to the proper construc- 
tion of any part.’® 

[§ 23] 4. Matters Constituting Contract in Gen- 
eral. The contract of fraternal benefit insurance 
ordinarily consists of the application and certifi- 
eate,’® the charter of the society or the statute un- 
der which it was formed and operates,*° and its con- 
AmSR 871, 20 AnnCas, 97 [aff (Civ.] 80 Kan. 332, 


A.) 108 SW 1039]; Price v. Supreme 
Home A. O. P., (Commn, A.) 285 SW 
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102 P 843; 
Brotherhood of R. Trainmen, 


Nebr. 642, 168 NW 599. 


[§§ 21-23 


stitution and by-laws.®? 

The medical examination’? is a part of the con- 
tract,®* especially when made so by the terms of 
the application® or certificate,®® or by the consti- 
tution and by-laws of the society,®* or the statutes 
relating to benefit societies.87 But the answers of 
the examining physician to interrogatories directed 
to him and indorsed on the application constitute 
no part of the application and no representation 
on the part of insured.*® 

A pamphlet sent by agents of the society, making 
representations as’ to the plans upon which it in- 
sures, is a part of the contract of insurance entered 
into upon the faith of the representations,*® and is 
to be considered in connection with the policy or 
certificate in determining what the contract was.% 

A separate agreement waiving benefits, delivered 
to the society prior to the issue and delivery of 
the certificate of membership, is a part of the con- 
tract of insurance, when such agreement expressly 
so provides.® ; 

The ritual of the society is no part of the con- 
tract of insurance.” 

Conditions on the back of the certificate are a part 
Routt  v.|] 818, 164 NYS 254 [rev 160 NYS 871]; 


102) Stewart v. Thorburn, 171 App. Div. 
258, 157 NYS 242; Badesch v. Con- 


310 [aff (Civ. A.) 274 SW 1019]; [b] Rule applied.—The words | gregation Brothers of Wilna, 23 Misc. 
Cross v. Maccabees, (Civ. A.) 286] “riding or driving races” in a pro-| 160, 50 NYS 958; Doscher v. Vander- 
SW 545; Supreme Lodge K. P. v.| vision of a certificate providing that] bilt, 177 App. Div. 813, 164 NYS 264; 


Wilson, (Civ. A.) 204 SW 891; Home 
Ben. Assoc. v. Jordan, (Civ. A.) 191 
SW 725; Haywood v. Grand Lodge 
K. P.,' (Civ. A.) 188 SW 1194. 


the association should not be liable 
where a member was killed or dis-} J. 
abled as a result of riding or driving | 127 
races are not so ambiguous, 


Honea v. American Council No. 27 
O. U. A. M., 139 Tenn. 21, 201 SW 


when Construction of constitution and 


Utah.—Kavanagh v. Maccabees, 66 
Utah 307, 242 P 403. 

W. Va.—Robinson v. Brotherhood 
of R. Trainmen, 80 W. Va. 567, 92 
SE 730, LRA1917E 995. 

{a] Tlustration.—When a limita- 
tion in a‘contract as to the time in 
which action may be brought thereon 
is not in harmony with other provi- 
sions, the uncertainties are to be 
construed most strongly against in- 
surer. Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. 

69. Eminent Household C. W. v. 
McCray, 156 Ark. 300, 247 SW 379. | 

70. Ala.—Sovereign Camp W. O. 
W. v. Craft, 208 Ala. 467, 94 S: 831. 

Colo.—Swanbrough v. Order of 
United Commercial Travelers, 66 
Colo. 384, 181 P 204, 6 ALR 485. 

Ill.—Kelly v. Brotherhood of R. 
Trainmen, 307 Ill. 508, 140 NE 5, 29 
ALR 243; Crosse v. Supreme Lodge 
K. & L. H., 254 Ill. 80, 98 NE 261, 45 
LRANS 162. 

Iowa.—Munger v. Brotherhood of 
American Yeomen, 176 Iowa 291, 154 
NW 879. 

Kan.—Grand Lodge A. O. U. W. v. 
Crandall, 80 Kan. 332, 102 P 843. 

Ky.—Dickinson v. Fraternal Aid 
Union, 175 Ky. 410, 194 SW 349. 

Minn.—Mady v. Switchmen’s Union 
of North America, 116 Minn, 147, 1338 


NW 472. 

Nebr.—Routt v. Brotherhood of R. 
Trainmen, 102 Nebr. 642, 168 NW 
599; Routt vw. Brotherhood of R. 
es, 101 Nebr. 7638, 165 NW 


N. Y.—Graves v. Knights of Macca. 
bees of World, 199 N. Y. 397, 92 NE 
792, 139 AmSR 912; Gyllenhammer 
v. Heme Ben. Soc., 24 NYS 9380. 

Tenn.—Honea v. American Council 
INOW 2d OL UL A. 'Miji39) Denn, 21, 
201 SW 127. 

{a] Rule does not authorize per- 
version of language to create an am- 
biguity where none exists. Crosse v. 
Supreme Lodge K. & L. H., 254 II. 
80, 98 NE 261, 45 LRANS 162; Mun. 
ger v. Brotherhood of American Yeo- 
men, 176 Iowa 291, 154 NW _ 879; 
Grand Lodge A. O. U. W. v. Crandall, 


applied to automobile racing, as to 
require the application of the rule 
that ambiguities in insurance policies 
which may tend to work a forfeiture 
of the policy, or limit or defeat lia- 
bility thereunder, should be con- 
strued most strictly against insurer 
and most favorably toward insured. 
Swanbrough v. Order of United Com- 
mercial Travelers, 66 Colo. 384, 181 


P 204. 
71. See Contracts § 486. 
72. See Life Insurance § 87. 
73. See Insurance §§ 268-276. % 
74. Ala.—Union Cent. Relief As- 
aoe v. Johnson, 198 Ala. 488, 73 
816 


Ind.—Travelers’ Protective Assoc. 
v. Jones, 75 Ind. A. 29, 127 NE 783. 

Oh.—Sovereign Camp W. O. W. v. 
Clelland, 10 Oh. A. 210. 

Tenn.—Honea v. American Council 
Now 27 7.10. °U.. Ao 'M.;-139) Benne 21, 
201 SW 127. 

Tex.—Roth v. Travelers’ Protective 
Assoc., 102 Tex, 241, 115 SW 381, 132 
AmSR 871, 20 AnnCas 97 [aff (Civ. 
A.) 108 SW 1039]. 

Matters constituting contract see 
infra §§ 23-43. 

75. Union Cent. Relief Assoc. v. 
Johnson, 198 Ala. 488, 73 S 816; Wag- 
ner v. Supreme Lodge K. P., 64 Ind. 
A. 510, 116 NE 91; Nikolich v. Slov- 
enska Nardona Podporna Jednota, (N. 
M.) 260 P 849. 

fal Bach word, phrase, clause, 
and sentence in a benefit certificate 
is supposed to have been used for a 
certain purpose, and as having some 
meaning when a construction of the 
policy becomes necessary. Travel- 
ers’ Protective Assoc. v. Jones, 75 
Ind. A, 29, 127 NE 783. 

76. Brittenham y. Sovereign Camp 
wee O. W., 180 Mo. A. 528, 167 SW 

77. Collins v. Catholic Order of 
Foresters, 43 Ind. A. 549, 88 NE 87, 

Application as part of contract see 
infra § 24, 

78. National Council J. O. U. A. 
M. v. Evans, 34 Ga. A. 701, 131 SE 
121; Pavlick v. Supreme Lodge K. 
P., 198 Mo. Ai 1184): 199° sSW= 42: 
Doscher v. Vanderbilt, 177 App. Div. 


by-laws as part of the contract see 
infra §§ 25-43. 

79. Application as part of contract 
see infra § 24. 

80. See infra § 25 


81. See infra §§ 25-43. 

82. See supra § 6. 

83. Enright v. National Council 
K. & L. S., 253 Ill. 460, 97 NE 681; 


Streeper v. Mutual Protective League, 
186 Ill. A. 535; Royal League v. 
Kolin, 169 Ill. A, 646; Peckham v. 
Modern Woodmen of America, 151 
Ill, A. 95; Nitsche vy. Security Ben. 
Assoc.,:. 78 Mont. 532, 255 P 1052; 
Grossman: v. Supreme Lodge K. & 
L0H. 23° NYSt 592. 
fa] Dlustration.—Where the con- 
stitution of a society requires each 
member to procure a certificate from 
the subordinate medical examiner 
after examination by the latter, and 
provides that, if the medical exam- 
ination is approved by the supreme 
medical examiner, applicant shall be 
entitled to the relief fund, otherwise 
not, and the certificate requires in- 
sured to comply with all the rules 
and requirements of the society, the 
representations by insured on his 
medical examination are made the 
basis of the contract, although the 
certificate does not refer to them. 
Numrich v. Supreme Lodge K, & L. 
Hi 38 NYS 552. 
84 Robson v. United Order of 
Foresters, 93 Minn. 24, 100 NW 3881. 
85. Knudson v. Grand Council N. 
L. H., 7.S. D. 214, 68 NW 911. 
86. Hembree v. American 
Union, 121 Kan. 271, 246 P 683. 


Ins. 


87. Nitsche v. Security Ben, As-. 
soc., 78 Mont. 532, 255 P 1052. 

88. United Brethren Mut. Aid 
sat v. Kinter, 12 WklyNC (Pa.) 


Representations or warranties gen- 
erally see infra §§ 65-80. 


89. Laib v. Fraternal Reserve 
Life Assoc., 177 Ill. A. 72. 
90. Laib v. Fraternal Reserve 


Life Assoc., supra. | 

91. Hembree v. American Ins. Un- 
ion, 121 Kan. 271, 246 P 683. 
' 92. Williams v. Modern Woodmen 
of America, (Mo. A.) 243 SW 272. 


Se a a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


$§ 23-24] _ 


of the contract,®? if referred to therein;* otherwise 


not.® 


The terms of a contract of consolidation between 
two fraternal insurance companies can be incorpo- 
rated into a subsequent certificate of insurance only 
by direct reference to the consolidation contract, 
showing that the parties intended to make its terms 


a part of the insurance contract.°® 


[§ 24] 5. Application as Part of Contract.97 
der the general rule that all papers in pari materia 


93. Bass v. Life, etc., Assoc., 96 
Kan. 205, 398, 150 P 588, 151 P 1117. 

94. Moore vy. Union Fraternal Acc. 
Assoc., 103 Iowa 424, 72 NW 645; 
Taylor v. Loyal Protective Ins. Co., 
(Mo. A.) 194 SW 1055 (provision on 
back of policy held not inconsistent 
with body of policy); Pearson v. 
Knight Templars, etc., Indemnity 
Co., 114 Mo. A. 283, 89 SW 588. 

95. Page v. Knights & Ladies of 
America, (Tenn. Ch.) 61 SW 1068. 

[a] Sufficiency of reference.—An 
acceptance on the face of a certifi- 
cate of 
named” did not carry a reference to 
matters on the back of the certificate 
and make them a part thereof. Page 
v. Knights & Ladies of America, 
¢(Tenn. Ch.) 61 SW 1068. 

[b] In Ontario it has been held: 
(1) That a statute requiring all the 
terms and conditions of a written 
contract of insurance made or re- 
newed after the passage of the act to 
be set out in full either on the face 
or on the back of the instrument does 
not apply to mutual benefit certifi- 
cates. Wintemute v. Brotherhood of 
R. Trainmen, 27 Ont. A. 524; Waller 
v. Independent Order of Foresters, 5 
OntWR 16 (registered friendly socie- 
ties, instead of setting out the com- 
plete contract, may indicate therein 
the terms by reference to their rules 
concerning them). (2) That even if 
the act does apply, a certificate not 
eontaining an absolute contract to 
pay any sum, but stating merely that 
on compliance with the conditions 
and payment of the assessments di- 
rected by the constitution the sum 
authorized by the constitution would 
be paid, and that any default would 
render the certificate void, was not 
within the statute, and that the con- 
ditions of the constitution must be 
read into it in determining its valid- 
ity. Wintemute v. Brotherhood of R. 
Trainmen, supra. (3) That it is not 
a renewal of a contract of insurance 
within the act, but a continuance of 
the original contract, where, after 
default in payment of assessments 
and consequent suspension of rights, 
a member of a benevolent society, 
pursuant to the rules of the society, 
pays the assessments as of right and 
becomes thereby ipso facto. rein- 
stated. Long v. Ancient Order of 
United Workmen, 25 Ont, A. 147. 

96. Edwards v. American Patriots, 
162 Mo. A. 231, 144 SW 1117. 

97. Construction of application as 
a whole see supra § 22. 

98. See Contracts §§ 487, 488. 

99. U. S.—Order of United Com- 
mercial Travelers v. Nicholson, 9 F. 
(2d) 7. 

Ark.—Comer v. Raney, 296 SW 76. 

Colo.—Finnell v. Franklin, 55 Colo. 
156, 134 P 122. 

Conn.—Supreme Lodge N. BH. O. P. 
v. Hine, 82 Conn. 315, 73 A 791. 

Tll.— Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 NH 546, 17 
ALR 406; Dromgold v. Royal Neigh- 
hors of America, 261 Ill. 60, 103 NE 
584 frev 177 Ill. A. 1]; Love v. Mod- 
ern Woodmen of America, 259 Ill. 
102, 102 NE 183, 6 ALR 531; Enright 
v. National Council K. & L. S., 253 
Tll. 460, 97 NE 681 [rev 161 Ill. A. 
365]; Martin v. Fraternal Reserve 
Life Assoc., 200 Ill. A, 359; Neenan v. 
National Council K. & L. S., 188 Ml. 
A. 499; Quinn v. North American 
Union, 162 Ill. A. 319; Harvick v. 
Modern Woodmen of America, 158 Il. 


“all the conditions therein’ 
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are to be read together,?* the application for fra- 


ternal benefit insurance is a part of the contract 


and must be, read and construed in connection with 
the certificate and other papers, if any, constituting 
the contract,°® especially where the intent to make 
such application a part of the contract appears, 
as by the terms of the constitution and by-laws 


of the society,? by the terms of the certificate of 


Un- 


A. 570; Nowak v. Murray, 127 Ill. A. 
125 [rev on other grounds 223 Ill. 301, 
79 NE 112, 7 LRANS 393]; Mutual 
Protective League v. McKee, 122 Ill. 
A. 376 [aff 220 Ill. 364, 76 NE 25]; 
Grand Lodge A. O. U. W. v. Jesse, 50 
Ill. A. 101. 

Ind.—Farra v. Braman, 171 Ind. 
529, 86 NE 843; Sovereign Camp W. 
O. W. v. Latham, 59 Ind. A. 290, 107 
NE 749. 

Kan.—Moore vy. Life, etc., 
95 Kan. 591,148 P 981. 

Mich.—Stitt v. Locomotive Engi- 
neers’ Mut. Protective Assoc., 177 
Mich. 207, 142 NW 1110. 

Minn.—Robson v.-United Order of 
Foresters, 93 Minn. 24, 100 NW 381; 
Ebert v. Mutual Reserve Fund Life 
Assoc., 81 Minn. 116, 83 NW 506, 834, 
84 NW 457. 

Miss.—Newman v. Supreme Lodge 
Ke PS TL0EMISs, 871) 0S" 241, Ta A: 
L9T6O@ 1051. 

Mo.—Williams v. Modern Woodmen 
of America, (A.) 248 SW 272; West 
v. National Council K. & L. S., (A.) 
221 SW 391; Daffron v. Modern 
Woodmen of America, 190 Mo. A. 303, 
176 SW 498. 

Mont.—Nitsche v. Security Ben. 
Assoc., 78 Mont. 532, 255 P 1052; Os- 


Assoc., 


borne v. Supreme Lodge K. P., 69 
Mont. 361, 222 P 456. 
Nebr. — Swanback Vv. Sovereign 


Camp W. O. W. 103 Nebr. 34, 170 NW 
354; Pope v. Royal Highlanders, 101 
Nebr. 774, 164 NW 1047; Bierbach v. 
Mutual Ben. Health, etc., Assoc., 100 
Nebr. 675, 161 NW 251; Supreme 
Lodge S. & D. P. v. Underwood, 3 
Nebr. (Unoff.) 798, 92 NW 1051 
(semble). 

N. Y.—Evans v. Supreme Council 
Re Ay, 2:23) NS OY 49:7, 20" N93, 1 
ALR 163; McClement v. Supreme Ct. 
POE. 2220 NY 410, PLO VINE 99% 
Wright v. Knights of Maccabees of 
World, 196 N. Y. 391, 89 NE 1078, 134 
AmSR 838, 31 LRANS 428; Sabin v. 
Phinney, 1384 N, Y. 423, 31 NE 1087, 
30 AmSR_ 681; Kwiatkowski v. Broth- 
erhood of American Yeomen, 216 App. 
Div. 647, 216 NYS 102 [rev on other 
grounds 243 N. Y. 394, 153 NE 847]; 
Hoff v. Supreme Lodge K. P., 98 Misc. 
61, 161 NYS 1012 [aff 175 App, Div. 
40, 161 NYS 520 (app dism 222 N. Y. 
613 mem, 118 NE 1062 mem)]; Peo. v. 
Grand Lodge A. O. U. W., 32 Misc. 
528, 67 NYS 830; French vy. Society of 
rifags Guardians, 23 Misc. 88, 51 NYS 
675. 

Pa,—Nickum vy. Grand Lodge, 37 
Pa. Co. 104. 

Tex.—Hemphill County Home Pro- 
tective Assoc. v. Richardson, (Civ. 
A.) 264 SW 394; Sergeant v. Gold- 
smith Dry Goods Co., (Civ, A.) 159 
SW_ 1036. 

Wash.—Supreme Assembly U. A. 


v. Johnson, 109 Wash. 247, 186 P 
1065. 
[a] Wustration.— An application 


which excepts death by suicide from 
the risk, and the certificate of mem- 
bership issued thereon, will be con- 
strued together as one instrument, 
although the application was not ex- 
pressly referred to in the certificate. 
Northwestern Beney., etc., Aid Assoc. 
v. Hank, 29 Ill. A. 73; Northwestern 
Benev., etc., Aid Assoc. v. Bloom, 21 
Til. A. 159. 

[b] Presumption. — Under Insur- 
ance L. § 232, insured is conclusively 
presumed to have known that the ap- 
plication signed by him became a 
part of the contract, but not that it 


membership or insurance,* or by the terms of the 


would be physically attached to the 
certificate and delivered to him. 
Kwiatkowski v. Brotherhood of 
American Yeomen, 216 App. Div. 647, 
216 NYS 102 [rev on other grounds 
243 N. Y. 394, 153 NE 847]. 
Statements in application as war- 
Prag representations see infra 


1. Thompson -v. Thompson, 100 
Miss. 869, 57 S 291. 
2. Kan.—Hembree v. American 


Ins. Union, 121 Kan. 271, 246 P 683. 

Ky.—Finn v. Eminent Household 
C. W., 163 Ky. 187, 173 SW 349. 

Miss.—Thompson y. Thompson, 100 
Miss. 869, 57 S 291. 

Nebr.—Supreme Lodge S: & D. P. 
v. Underwood, 3 Nebr. (Unoff.) 798, 
92 NW 1051. 

Oh.—Grand Lodge B. R. T. v. Daly, 
11 Oh. Cir. Ct. N. S.- 464, 31 Oh. Cir. 
(Gisewe 

W. Va.—Marshall v. Locomotive 
Engineers’ Mut. L., etc., Ins. Assoc., 
79 W. Va. 121, 90 SE 847. 

[a] IDlustration. — Provisions in 
the constitution and by-laws of an 
association, that on receipt of the ap- 
plication and fees a benefit certificate 
shall be issued under seal “‘aand made 
payable as the member may direct in 
his application,” and that, if the 
Statements in the application for 
membership upon which a benefit cer- 
tificate was issued shall be untrue in 
any respect, the certificate shall be 
void, have the effect of making an 
application for membership a part of 
the certificate. Thompson v. Thomp- 
son, 100 Miss. 869, 57 S 291. 

3 Ga.—Fraternal L., etce., Assoc. 
v. Evans, 140 Ga, 284, 78 SE 915; 
Home Friendly Soc. y. Berry, 94 Ga. 
606, 21 SE. 583; Sovereign Camp W. 
a W. v. Keen, 16 Ga. A. 703, 86 SE 

Ill.—Peo. v.cSupreme Lodge M. A. 
F, O., 204 Til. A. 559; Bailey v. Fra- 
ternal Reserve Life Assoc., 202 Ill. A. 
430; Pride v. Switchmen’s Union of 
North America, 178 Ill. A. 434; Peck- 
ham v. Modern Woodmen of America, 
1517 Ill. A. 95;° Covenant Mut. Life 
Assoc. v. Tuttle, 87 Ill. A. 309; Mor- 
gan v. Bloomington Mut. Life Ben. 
Assoc., 32 Ill. A. 79 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749; 
Supreme Lodge K. P. v. Graham, 49 
Ind, A. 535, 97 NE 806. 

Kan.—Hembree v. American Ins. 
Union, 121 Kan. 271, 246 P 683. 

Mass.—Atty.-Gen, v. Colonial Life 
Assoc., 194 Mass. 527, 80 NE 455. 

Miss.—Thompson y. Thompson, 100 
Miss. 869, 57 S 291. 

Mo.—State v. Temperance Benev. 
Assoc., 42 Mo. A. 485. 

Nebr.—Supreme Lodge S. & D. P. 
v. Underwood, 8 Nebr. (Unoff.) 798, 
92 NW 1051. 

N. J.—Lippincott v. Supreme Coun- 
cil R. A., 64 N. J. L. 309, 45 A 774. 

N. Y.—Foley v. Royal Arcanum, 
151 N. Y. 196, 45 NE 456, 56 AmSR 
621; Callahan v. Switchmen’s Union 
of North America, 189 App. Div. 5, 
177 NYS 351; Richards v. King, 57 
Misc. 177, 107 NYS 720. 

S. D.—Knudson v. Grand Council 
INF Eee ade Gd IN Weg ade 

Tex.—Hemphill County Home Pro- 
tective Assoc. v. Richardson, (Civ. 
A.) 264 SW 294. 

Wis.—Boyle v. Northwestern Mut. 
Relief Assoc., 95 Wis. 312, 70 NW 
351; Baumgart v. Modern Woodmen 
of America, 85 Wis. 546, 55 NW 713. 
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application itself.* 


fa] Miustrations.—(1) Where 
certificate provided that it was issued 
on the statements of insured in his 
application for membership and also 
those made by him to the medical ex- 
aminer, both of which were filed in 
the secretary’s office and made a part 
of the contract, such application, so 
far as material, was incorporated in 
the certificate and constituted a part 
of the contract of insurance to the 
same extent as if it had been for- 
mally repeated therein. Atty.-Gen. v. 
Colonial Life Assoc., 194 Mass. 527, 
80 NE 455. (2) Where the applica- 
tion is not only referred to in the 
certificate, but the statements and 
stipulations imposed therein are ex- 
pressly and specifically made a part 
of the certificate, the contract of in- 
surance is represented by the appli- 
cation, by the certificate, the exam- 
ination by the physician, and the con- 
stitution and by-laws of the society. 
Peckham v. Modern Woodmen of 
America, 151 Tll. A. 95. (3) A cer- 
tificate of membership reciting that 
it is issued “in consideration of the 
representations made in the applica- 
tion” makes such application and the 
promise therein as to applicant’s fu- 
ture conduct a part of the contract. 
State v. Temperance Benev. Assoc., 
42 Mo. A. 485.. (4) Where a certifi- 
cate provides that it is issued on con- 
dition that the statements in the ap- 
plication for membership be made a 
part of the contract, the word “‘state- 
ments” includes a warranty in the 
application as to representations 
therein, and is a waiver of all pro- 
visions of law preventing applicant’s 
physician from disclosing communi- 
cations relative to his patient’s phys- 
ical condition. Foley v. Royal Ar- 
canum, 151 N. Y. 196, 45 NE 456, 56 
AmSR 621. 

[b] Where a certificate refers to 
the application, such application is 
part of the contract. Pride v. Switch- 
men’s Union of North, America, 178 
Ill. A. 434; Supreme Lodge K, P. v. 
Graham, 49 Ind. A. 535, 97 NE. 806. 

4 Fla.—Sovereign Camp W. O. W. 
v. McDonald, 76 Fla, 599, 80 S 566. 

Ind.—Sovereign Camp W. O. W. Vv. 
Latham, 59 Ind. A, 290, 107 NE 749. 

Minn.—O’Connor y. Modern Wood- 
men of America, 110 Minn. 18, 124 
NW 454, 25 LRANS 1244. 

Mo.—Loyd v. Modern Woodmen of 
America, 113 Mo. A, 19, 87 SW 530. 

Nebr.—Supreme Lodge S. & D. P. v. 
Underwood, 3 Nebr. (Unoff.) 798, 92 
NW 1051. 

Oh.—Grand Lodge B. R, T. v. Daly, 
1th Oh Cin Ct, IN S464, 81 Oh, Cir: 


Ct. 394. ; 
Pa.—United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12. 


Tex.—Modern Woodmen of America 
v. Lynch, (Civ A.) 141 SW 1055. 

5. See statutory provisions; 
Nitsche v. Security Ben. Assoc., 

ont, bez, Zoo \F= 1052 
Independent Order of Foresters, 5 
OntwR_ 16. 

[a] In Texas Vernon’s Sayles Civ. 
St. Annot. (1914) art 4834, making 
the application part of the contract 
in a fraternal benefit society, has 
been held to apply to a mutual aid 


and 
78 


association. Hemphill County Home 
Protective Assoc. v. Richardson, 
(Tex. Civ. A.) 264 SW 294. 


6 See statutory provisions. 

7 Grand Lodge B. R. T. v. Groves, 
48 App. (D. C.) 151; Supreme Coun- 
cil R. A. v. Behrend, 45. App. (D. 
C.) 260; Baldwin v. Supreme Tribe 


In ‘some jurisdictions the ap- 
plication is made a part of the contract by statute.® 

Attaching application to, or setting it out in, cer- 
tificate; statutory provisions. In some jurisdictions, 
by force of statute,® the application does not be- 
come a part of the contract unless it or a copy of 
it is set out in, attached to, or delivered with, the 
certificate of insurance;’ and a stipulation inserted 


a|B. H., (lowa) 212 NW 562; Tusant v. 


Waller v.: 


MUTUAL BENEFIT INSURANCE 


Grand Lodge A. O. U. W., 183 Iowa 


489, 163 NW 690, LRA1918E. 826; 
Mullen v. Woodmen of World, 144 
Iowa 228, 122 NW 903; Knapp v. 


Brotherhood of American Yeoman, 
139 Iowa 136, 117 NW 298; Grimes v. 
Northwestern Legion of Honor, 97 
Iowa 315, 64 NW 806, 66 NW 183; 
McConnell v. Iowa Mut. Aid Assoc., 
79 Iowa 757, 43 NW 188. 

[a] Sufficiency of copy.— Where 
the pretended copy of an application 
attached to the certificate departed 
from the original application only by 
omitting the words ‘question’ and 
“answer” preceding the questions and 
answers, but it was apparent that the 
items therein were in fact questions 
to’an answer by applicant, the dis- 
erepancy did not show an omission of 
defendant to attach to its certificate 
or indorse thereon a true copy of the 
application. Knapp v. Brotherhood 
of American Yeoman, 139 Iowa 136, 
117 NW: 298. 

[b In Mississippi (1) Code (1906) 


§ 2675, requiring ‘life insurance com-. 


panies” to deliver to insured with the 
policy a copy of the application or be 
precluded from asserting the falsity 
of statements therein, is inapplicable 
to mutual benefit associations. Co- 
lumbian Mut. L. Ins. Soc. v. Harring- 
ton, 139 Miss. 826, 104 S 297. (2) 
Such provision was repealed so far 
as fraternal benefit societies are con- 
cerned by L. (1916) ¢ 206, exempting 
such societies from the provisions of 
the insurance laws. Knights of Mac- 
cabees of World v. Coleman, 128 
Miss. 854,91. S 561,. (8) But such 
statutory provision has been held a 
rule of substantive law and applica- 
ble to a benefit certificate issued prior 
to L. (1916) ¢ 206 by which fraternal 
orders are now governed. Sovereign 
Camp W. O. W. v. Farmer, 116 Miss. 
626,77 8S 665. 

8. Supreme Lodge K, P. v. Stein, 
75 Miss. 107, 21 S 559, 65 AmSR 589, 
37 LRA 775. 

9. See cases infra this note. 

{a] In Alabama the provision of 
Code (1907) § 4562, requiring provi- 
sions of the application and by-laws 
to be expressed in the policy, does 
not apply to fraternal benefit insur- 
ance. Eminent Household C. W. v. 
Blackerby, 201 Ala. 443, 78 S 821; 
Locomotive Engineers’ Mut. L., etc., 
Ins. Assoc. v. Hughes, 201 Ala. 58, 
77 S 852 [Loverr Brotherhood of Lo- 
comotive Firemen, etc, v. Milner, 193 
Ala. 68, 69 S 10, and National Union 
v. Sherry, 180 Ala. 627, 61 S 944]. 

[b] In Georgia Civ. Code § 2471, 
requiring a copy of the application 
for life insurance to be attached to 
the policy in order to make it a part 
of the contract of insurance, does not 
apply to fraternal beneficiary insur- 
ance. Fraternal l.., etc., Assoc. v. 
Evans, 140 Ga, 284, 78 SE 915; Sov- 
ereign Camp W. O. W. v. Keen, 16 Ga, 
A. 708, 86: SH 88; Supreme Ruling F. 
M. C. v. Blackshear, 13. Ga, A, 329,79 
SE 210 [dist Heralds of Liberty v. 
Bowen, 8,.Ga. A. 325, 68 SE 1008 
(where defendant was an assessment 
association, without ritual or lodge 
form of government, although pur- 
porting to be a fraternal associa- 
tion) ]. 

[c] In Kentucky (1) St. § 679, 
providing that insurance policies or 
certificates shall have attached there- 
to a copy of the application in order 
to constitute such application a part 
of the contract, was held to control 


AL,’ 
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in the application without authority of the society 
does not become a part of the contract.® 
number of jurisdictions provisions of this nature 
relating to life insurance policies, or insurance poli- 
cies. generally, have beea held not to apply to cer- 
tificates of membership in fraternal benefit asso- 
ciations, or such associations are expressly excluded 
from the operation of the statute.® 


But in a 


Failure to at- 


fraternal benefit certificates. Ameri- 
can Patriots. v. Cavanaugh, 154 Ky; 
653, 157 NW 1099; Sovereign Camp 
Ww. Q; v. Salmon, 120 SW 358; 
Supreme Commandery U. O. G. C. W. 
v. Hughes, 114 Ky. 175, 70 SW. 405, 
24 KyL 984; Grand Lodge A. O. U. W. 
v. Edwards, 85 SW 701, 27 KyL 469. 
(2) But Act March 24, 1906 (LL 
[1906] e¢ 141) amended the former 
section so as to exempt fraternal so- 
cieties from the operation of the rule. 
Finn v. Eminent Household C. W.,, 
165 Ky. 187, 173 SW 349; American 
Patriots v. Cavanaugh, supra. ° (3) 
Such amendment,. however, does not 
affect policies or certificates in exist- 


‘ence at the time it went into effect. 


American Patriots v. Cavanaugh, su- 
pra; Ferlage v. Supreme Tribe B. H., 
153 Ky. 645, 156 SW 139. 

[d] In Massachusetts, where a 
fraternal benefit association was or- 
ganized on the lodge system for the 
payment of a death benefit to its 
members, as provided by Rev. L. e 
119, it was not subject to Rev. L. ¢ 
118 § 73, requiring the application for 
a life insurance policy to be annexed 
to the policy, in order to enable the 
insurer to consider it a part of the 
contract and prove the same as a de- 
fense to an action thereon. Atty.- 


Gen. v. Colonial Life Assoc., 194 
Mass. 527,. 80 NE 455. 
{e] In Minnesota benevolent fra- 


ternal associations are not included 
in the class of insurance companies 
referred to in Rev. L. (1905) § 1616, 
providing that the application shall 
not be considered as a part of the 
contract unless incorporated in the 
policy. Louden v.. Modern Brother- 
hood of America, 107 Minn. 12, 119 
NW. 425. 

[f] In. New York Insurance L. 
§ 58, requiring the entire contract to 
be contained in the policy, has been 
held inapplicable. to fraternal bene- 
ficiary insurance. Kwiatkowski. v. 
Brotherhood of American Yeomen, 
216 App. Div. 647, 216 NYS 102 [rev 
on other grounds 243 N. Y. 394, 153 
NE 847]; Hoff v. Supreme Lodge K. 
P., 98 Mise. 61, 161 NYS 1012 [aff 175 
App. eke 161 NYS 520 (app dism 


222 > N. 603 mem, 118 NE 1062 
mem) ]. 
[g] In Pennsylvania certificates 


of membership in beneficial associa- 
tions are not “insurance policies” 
within Act May i1, 1881 (P. L. p 20), 
providing that the application and 
laws of the society referred to in the 
policy, but not contained therein or 
attached thereto, shall not be re- 
garded as a part thereof. Porter v. 
Commonwealth Casualty Co., 267 Pa. 
410, 110 A 153; Johnson v. Philadel- 
phia, etc., R. Co.,. 163 Pas 127, 29. A 
854; Williams v. Police Beneficiar 

Assoc., 28 Pa. Dist. 537; Donlevy -v. 
Supreme Lodge S. H., 1 Pa. Dist. 213; 
Nickum y. Grand Lodge, 37 Pa. Co. 
104; Weisenbrodt v. Mutual. Ben. 
Assoc.-of America, 36 Pa. Co. 570; 
Espy v.: American Legion of Honor, 
7 Kulp 134. See Jones v. Common- 
wealth Casualty Co., 255 Pa. 566, 100 
A 450 (under the statute the mere 
form of organization is not conclusive 
if the organization in fact is carrying 
on insurance business rather than a 
benevolent association); Soroko vy, 
Woodmen of World, 76 Pa. Super. 328 
(holding, however, that, where the 
association does not attach a copy of 
the application to the certificate, it 
cannot charge the member with no- 
tice of an error therein made by its 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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tach the application to the certificate when required 
py statute does not invalidate the certificate, but 
prevents the society from setting up any defense on 
account of anything contained in, or omitted from, 


the application.++ 


Conflict between certificate and application. 
ease of conflict between the terms of the applica- 
tion and the certificate,!? or between the terms 
of the certificate and the resolution accepting the 


own agent); Shafer v. Keystone Mut. 
Ben. Assoc., 22 Pa. Co. 51 (statute 
not retroactive). 

10. See supra § 8. 


11. See cases supra note 7. 

False statements as to age see in- 
fra § 70. 

12. Thomas y. Leake, 67 Tex. 469, 


13 SW 7038. 

13. Palmer v. Commercial Travel- 
ers’ Mut. Acc. Assoc., 53 Hun 601, 6 
bee 870 [aff 127 N. svt 678, 28 NE 
56] 

14. Cross references: 

Adoption, validity, and construction 
of constitution and by-laws, of ben- 
eficial associations generally see 
Beneficial Associations §§ 28-37. 

Application of general rules to con- 
struction of by-laws forming part 
of contract see supra §§ 20-22. 

Construction of by-laws as a whole 
see Supra § 22 
ASS BS EIS! — Royal Arcanum Vv. 

Green, 237 U. S. 531, 35 SCt 724, 59 

L. ed. 1089, LRA1916A 771; Keatley 

v. Grand Fraternity, 198 Fed. 264. 
Ariz.—Brotherhood of American 

Yeomen v. Manz, 23 Ariz. 610, 206 P 

403. 

Colo.—Finnell v. Franklin, 55 Colo. 
156, 134 P 1222; Modern Brotherhood 
of America vy. Lock, 22 Colo, A, 409, 
125, P 556. 

Conn.—Supreme Colony U. O. 2 
v. Towne, 87 Conn. 644, 647, 89 A Ped, 
AnnCas1916B ‘181 [cit Cyel: Supreme 
Lodge N. EH. O. P.:v. Hine, 82 Conn. 
315, 73a -A (794. 

Fla.—Southern Mut. Aid Assoc. Vv. 
Cobb, 60 Fla. 198, 53 S 505.’ 

Ill. ’_Kaemmerer v. Kaemmerer, 231 
Tll. 154, 88 NE 133; Columbian Circle 
Vv. Ausiander, 222 Til, A. 61 [rev on 
other grounds 302 Ill. 603, 135 NE 
53]; Sideleczski v. Brotherly Aid Soc. 
of Prince Joseph Poniatowski, 214 Tl. 
A. 494; Kirkpatrick v. Modern Wood- 
men of America, 103 Ill. A. 468; Nel- 
son v. Gibson, 92 Ill. A. 595 [aft 191 
Tll. 365, 61 NE 127, 85 AmSR 263, 54 
LRA 336]. 

Ky.—Bright v. Supreme Council C. 
K. & L. A. 1838 Ky. 388, 209:SW 379. 

Mich.—Silvers  v. Michigan Mut. 
Ben. Assoc., 94 Mich, 39, 53 NW 935. 

Minn.—Ebert v. Mutual Reserve 
Fund Life Assoc., 81 Minn. 116, 838 
NW 506, 834, 84 NW 457. 

Mo.—State v. Allen, 306 Mo. 633, 
269 SW 388; Schmidt v. Supreme 
Court U. O: F., 228 Mo. 675, 129 SW 
ie Stark v. National Council K. & 
L. §., (A.) 259 SW 522, 

Nebr.—Sharpe v. Grand Lodge A. 

-O. U. W., 108 Nebr. 193, 188 NW 100, 

189 NW "176. 

N. y.—Sabin y. Phinney, 134 N. Y. 
423, 31 NE 1087, 30 AmSR 681. 

Oh.—Arnold v. Newcomb, 104 Oh. 
St. 578, 136 NE 206. 

Tex. __Gastring v. Sovereign Camp 
Ww. O. W. (Civ. A.) 278 SW 310. 


Wis.—Malancy v. Malancy, 165 
Wis. 642, 1683 NW 186. 
Ont.—Re Harrison, 31 Ont. 314. 


[a] Provisions of a general stat- 
ute cannot bé avoided by express con- 
tract. Modern Brotherhood of Amer- 
ica v. Lock, 22 Colo. A. 409, 125 P 556. 

[b] Repeal of statute does not af- 
fect its operation as part of the con- 
tract entered into before such repeal. 
Brotherhood of American Yeomen v. 
Manz, 23 Ariz. 610, 206 P 403; Modern 
Brotherhood. of America v. Lock, 22 
Colo. A. 409, 125 P 556. 
| What law governs see infra § 44. 
~ 16. U. S.—Order of United -Com- 
mercial Travelers v. Nicholson, 9 F. 
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| application,'® the certificate prevails. 
[§ 25] 6. Statutes, Charter, or Articles, and Con- 
stitution and By—Laws'4—a. Existing Provisions— 
The statutes under which a benefi- 


cial society is formed and operates, and other perti- 


In 


(2d). 7. 

Ala.—Woodmen of World v. Mc- 
Henry, 197 Ala. 541, 73 S 97; Slaugh- 
eee Grand Lodge, 192 Ala. 301, 68 

Colo.—Finnell y. Franklin, 55 Colo. 
156, 134, BP 122, 

Conn.—Supreme Lodge N. EH. O. P. 
v. Hine, 82. Conn. 315, 73 A 791; 

Fila.—Southern Mut. Aid Assoc. v. 
Jacob, 60 Fla. 198, 538 S 505. 

Pheri camecgoee League v. Kolin, 169 Ill. 


Ind.—Supreme Lodg Ke eR i eve 
Knight, 117 Ind. 489, eo NE 479, 3 
LRA 409. 

Ky.—Bright v. Supreme Council C. 
K. & L. A., 183 Ky. 388, 209 SW 
309. 

La.—Maginnis v. New Orleans Cot- 
ton Exch. Mut, Aid .Assoc., 43 La. 
Ann. 1136, 10 S 180. 

Miss.—Supreme Lodge K. P.. v. 
Stein, 75 Miss. 107, 21 S 559, 65 Am 
SR 589, 37. LRA 115. 

Mo.—Martinez v. Supreme Lodge 
K. H., 81 Mo. A. 590. 

N. Y.—McClement v. Supreme Ct. 
IK OF Bs 5222 SN 47.05 10-9 NE: 99: 
Hellenberg v. District Nod 1. Or B, 
B., 94 N. Y. 580; Callahan v. Switch- 
men’s Union of North America, 189 
App. Div. 5, 177 NYS 351; Matter of 
Globe Mut. Ben. Assoc., 68. Hun 263, 
17 NYS 852 [aff 135 N.Y. 280, 32 NH 
122, 17 LRA 547}; Peo. v. Grand 
Lodge ,A. O. U. W., 32 Misc. 528, 67 
NYS 330. 

Va.—Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571; Knights of Columbus v. 
Burroughs, 107 Va. 671, 60 SE 40, 17 
LRANS 246. 

[a] Construction as to which of 
several charters governs.—Martinez 
Vv. Supreme Lodge K, H., 81 Mo. A. 
590 


17. Uz S.i—Royal Arcanum v. 
Green, 237 U. S. 331, 35 SCt 724, |59 
L. ed. 1089, LRA1916A (uae Order of 
United Commercial Travelers v. 
Nicholson, 9 F. (2d) 7; Polk v. Mu- 
tual Reserve Fund Life Assoc., 137 
Fed. 273; Modern Woodmen of Amer- 
ica, v. Tevis, 117 Fed. 369, 54 CCA 
293; Hotel-Men’s Mut. Ben. Assoc. v. 
Brown, 33 Fed. 11; gem v. Knights 
of Pythias, 31 Fed. 122. 

Ala.—Woodmen of World v. Mc- 
Henry, 197 Ala. 541, 73 S 97; Slaugh- 
ter v, Grand Lodge, 192 Ala. 301, 68 
S 367. 

Ark.—Comer v. Raney, 296 SW 76; 
United Order G. S. v. Thompson, 172 
Ark. 884, 290 SW 965; McCann. v. 
Supreme Tribe B. H., 171 Ark. 614, 
285 SW 361; Home Mut. Ben. Assoc, 
v. Rowland, 155 Ark. 450, 244 SW 719, 
28 ALR 86; North American Union vy. 
Johnson, 142 <u 878, 219 SW 769; 
Sovereign Camp (OF W. v. Newsom, 
142 \Ark.) 132, Dine ‘SW 759; Supreme 
Royal Circle F. W. v. Morrison, 105 
Ark. 140, 150 SW 561; Woodmen of 
World v. Hall, 104 Ark. 538, 148 SW 
526, 41 LRANS 517; Haynes v. Ma- 
sonic Ben. Assoc., 98 Ark, 421, 136 
SW 187, AnnCasl912D 697; Woodmen 
of World v. Jackson, 80 Ark. 419, 97 
SW 673. 

Cal.—Valentine v, Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 8 ALR 380; Conway v. 
Supreme Council Ce K. A., 131 Cal. 
437, 68 P 727; Lawson v. Hewell, 118 
Cal. 613, 50 P 7638, 49 LRA 400; Hass 
v. Petaluma Mut. Relief Assoc., 118 
Pious 6, 49 P 1056; Subsidiary High CE 

-O, FF. v. Pestarino, 41 Cal. A, 712, 
183 P 297; Supreme Lodge F. B. vy, 


‘Kan. 398, 148 P 981, 96 Kan, 


nent statutes in force at the time the contract is 
entered into,® the charter of incorporation or arti- 
cles of association of such a society,!® and its con- 
stitution, by-laws, and rules,!? if they have been 


Price, 27 Cal. A. 607, 150 P 803. 

Colo.—Rose yv. Brotherhood of Lo- 
comotive Firemen, etc., 80 Colo. 344, 
251 P 537; Finnell v. Franklin, 55 
Colo. 156, 134 P 122. 

Conn. —Ryan v. Knights of Colum- 
bus, ae Conn,; 91, 72 A 574, 

D, C.—Clark v. Mutual 
Fund Life Assoc., 14 App. 

Ga.— Smith vy. Locomotive Engi- 
neers’: Mut. Li, ete, Ins, Assoc., 138 
Ga. 717, 76 SH 44; Independent Order 
of Puritans Vv. Cadden, 25. Ga. A. 27, 
102 SE 454. 

Hawaii.—Sociedade Portugueza de 
Santo Antonio v. Rodrigues, 22 Ha- 
waii 4; Monizi v. Sociedade Portu- 
suena de Santo Antonio, 21 Hawaii 


Reserve 


Ida.—Allison y. Brotherhood of R. 
Trainmen, 34 Ida. 488, 201 P 838. 

Ill.—Steen v. Modern Woodmen of 
America, 269 Ill. 104, 129 NE 546, 17 
ALR 406; Drumgold v. Royal Neigh- 
bors of America, 261 Ill. 60, 103 NE 
584; Love v. Modern Woodmen of 
America, 259 Ill, 102, 102. NE 183, 
6 ALR 531 [rev 177 Til. AAO Ds En- 
right v. National Council K. & L. S., 
253 Ill. 460, 97 NE 681 [rev 161 Ill. AL 


365]; Kaemmerer v. Kaemmerer, 231 
Hi 154, 83 NE 1383; Railway Pass., 
etc., Conductors’ Mut. Aid, ete., As- 


soe. v. Robinson, 147 Ill. 138, 35 NE 
168; Columbian Circle v. Auslander, 
209" V1). Ae 61 [rev on other grounds 
302 Ill. 603, 185 NE 53]; Siedleczski 
v. Brotherly Aid Soe. of Prince Jo- 
seph Poniatowski, 214 Ill. A. 494; 
Helman v. Royal Neighbors of Amer- 
ica, 207 Ill. A. 574; Neenan v. Na- 
tional Council K. & 'L. S.;, 188 Ill. A. 
490; Hodalski vy. Hodalski, 181 Tll. A. 
158; O’Brien v,. Rittman, 176 Ill. A; 
237: Royal League v. Kolin, 169 Til. 
A. "646; Quinn v. North American 
Union, 162 Ill. A. 319; Harvick v. 
Modern Woodmen of America, 158 Ill. 
A, 570; Peckham v. Modern Woodmen 
of America, aaah DL). ACR 6% 
Lodge K. & L. H. vy. Benes, 135 Tl. A. 
314 [aff 231 Ill. 134, 83 NB 127, 1214 
AmSR 304, 14 LRANS 540]; Nowak v. 
Murray, 127 Ill. A. 125 [rev on 6ther 
grounds 223 Ill. 301, 79, NE 112, 7 
LRANS 393]; Mutual Protective 
League v. McKee, 122 Ill. A. 376 [aff 
223 Ill, 364, 79 NE. 25]; Domestic 
Bldg. Assoc. v. Jourdain, 110 Ill. A. 
197; Supreme Council C. K. & L. A, 
v. Beggs, 110 Ill. A. 189; Kirkpatrick 
v. Modern Woodmen of America, 103 
Tll. A. 468; Grand Lodge A. O. U. W. 
v. Jesse, 50 Ill. A. 101. 

Ind.—Farra vy. Braman, 171 Ind. 
529, 86 NE 848; Supreme Lodge K. P. 
v. Knight, 117 Ind, 489, 20 NE 479, 3 
LRA 409; Holland v. Taylor, 111 Ind. 
121, 12 NE 116; Bauer v. Samson 
Lodge, 102 Ind. 262, 1 NE 571; Sov- 
ereign Camp W. O. W..v. Latham, 59° 
Ind. A. 290, 107 NE 749; Alma vy. 
Commercial ‘Travelers’ Assoc., 59 
Ind. A. 249, 106 NE 893; Supreme 
Lodge K. P. v. Graham, 49 Ind. A. 
5385, 97 NE 806: Grand Lodge A, O. 

BBAVY eG Marshall, 31. Ind. “A.. 534, 
68 NE 605, 99 AmSR 273. 

Iowa. — Weiditschka . v. Supreme 
Tent K. M. W., 188 Iowa 1838, 170 NW 
300, 175 NW 835; Boeck v. Modern 
Woodmen of America, 162 Iowa 159, 
148 NW 999: Shuman y. Ancient Or- 
der United Workmen, 110 Iowa 642, 
82 NW 3381; Wendt v. Iowa Legion of 
Honor, 72 Towa 682, 34 NW 470. » 

Kan.—Williams v, American Ins, 
Union, 107 Kan. 214, 191 P 291; Moore 
v. Life, etc., Assoc, 96 Kan, 591, 93 
397, “151 


Supreme 


28 [45 0.J.] 
properly adopted?® and are not inconsistent with the 
terms of the certificate,’® or unreasonable*® or con- 
trary to law,?! enter into and form a part of the 
contract of insurance evidenced by the certificate 
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of membership, and accordingly such statutes, by- 
laws and rules must be looked to in determining the 
rights and liabilities of the parties. This is espe- 
cially true where the certificate?? or the applica- 


P 1107; Triple Tie Ben. Assoc. v. 
Wood, 73 Kan. 124, 84 P 565. 

Ky.—Bright v. Supreme Council C. 
K. & L. A., 188 Ky. 388, 209 SW 3879. 

Me.—Grand Lodge A. O. U. W. v. 
Martin, 118 Me. 409, 108 A 3855; Wal- 
lace v. United Order of Golden Cross, 
118 Me. 184, 106 A 713; Grand Lodge 
A. O. U. W. v. Conner, 116 Me. 224, 
100 A 1022; Grand Lodge A. O. U. W. 
v. Edwards, 111 Me. 359, 89 A 147. 

Md.—Royal Arcanum vy. Brashears, 
89 Md. 624, 43 A 866. 

Mich.—Kern v,. Arbeiter Unter- 
stuetzungs Verein, 139 Mich. 233, 102 
NW 746; Pokrefky v. Detroit Fire- 
men’s Fund Assoc., 121 Mich. 456, 80 
NW 240; Union Mut. Assoc. v. Mont- 
gomery, "70 Mich. 587, 38 NW 588, 14 
AmSR 519. 

Minn.—National Council K. & L. S. 
v. Turovh, 135 Minn. 455, 161 NW 
225; Robson v. United Order of For- 
esters, 93 Minn. 24, 100 NW _ 381; 
Monahan vy. Supreme Lodge O. C. K., 
88 Minn. 224, 92 NW 972; Bost v. Su- 
preme Council R. A., 87 Minn. 417, 92 
NW 337; Ebert v. Mutual Reserve 
Fund Life Assoc., 81 Minn. 116, 838 
NW 506, 834, 84 NW 457; Thibert v. 
Supreme Lodge K. H., 78 Minn. 448, 
Pe 220, 79 AmSR 412, 47 LRA 

Miss.—Newman v. Supreme Lodge 
K. P., 110 Miss. 371, 70 S 241, LRA 
DGC 1051, 

Mo.—Claudy v. Royal League, 259 
Mo, 92, 168 SW 593; Williams v. Mod- 
ern Woodmen of America, (A.) 243 
SW 272; West v. National Council K. 
& L.-S., (A.) 221 SW 391; Smith v. 
Mystic Workers of World, (A.) 196 
SW 62; Daffron v. Modern Woodmen 
of America, 190 Mo. A. 303, 176 SW 
498; Hatcher v. National Annuity As- 
soc., 177 Mo. A. 278, 164 SW 188; Gal- 
vin v. Knights of Father Mathew, 
169 Mo. A. 496, 155 SW 45; Kirk v. 
Sovereign Camp W. O. W., 169 Mo. A. 
449, 155 SW 39; Moran v. Franklin L. 
Ins. Co., 160 Mo. A. 407, 140 SW 955 
Brower v. Supreme Lodge N. R. A., 
74 Mo. A. 490; Grand Lodge O. H. S. 
v. Elsner, 26 Mo. A. 108. 

Mont.—Nitsche v. Security Ben. 
Assoc., 78 Mont. 532, 255 P 1052; Os- 
borne v. Supreme Lodge K. P., 69 
Mont. 361, 222 P 456, 458 [cit Cyc]; 
Kennedy v. Grand Fraternity, 36 
Mont. 325, 92 P 971, 25 LRANS 78. 

Nebr.—Pope vy. Royal Highlanders, 
101 Nebr. 774, 164 NW 1047; Bierbach 
v. Mutual Ben, Health, ete., Assoc., 
100 Nebr. 675, 161 NW 251. 

N. H.—Downs v. Knights of Co- 
lumbus, 76 N. H. 165, 80 A 227 

N. Y.—Evans v. Supreme Council 
Baa eae EN, .¥: 14915. 220" Nee 938) vk 
ALR 163: McClement v. Supreme Ct. 
I. 0. F,,'222 N. Y. 470, 119 NE 99; 
Wright v. Knights of Maccabees of 
World, 196 N. Y. 391,'89 NE 1078, 134 
AmSR 838, 31 LRANS 423; Shipman 
v. Protected Home Circle, 174 N. Y. 
398, 67 NE 83, 68 LRA 347; Fink v. 
Fink, 171 N. Y. 616, AA NE 506; Peo. 
v. Grand Lodge E, O. » AS 156 'N. Y. 
533,.51 NE 299; uth 4 vy. Mutual Re- 
serve Fund Life Assoc., 145 N. Y. 568, 
40 NE 242, 28 LRA 3879; Sabin. v. 
Phinney, 134 N. Y. 423, 31 NB 1087, 
30 AmSR 681; Dexter v. Dexter, 133 
N. Y. 540 mem, 380 NE 68 mem; Wads- 
worth y. Jeweler’s, etc., Co., 132 N. Y. 
540 mem, 29 NE 1104; Brown v. Hart- 
ford F. Ins. Co., 132 N. Y. 539 mem, 
30 NE 68 mem; ‘Sanger v. Rothschild, 
P23eNo Ol. 36 NE 3; Hellenberg v. 
District No. 1 I. O. B. et ae IN ve 
580; Callahan vy. Switchmen’s Union 
of North America, 189 App. Div. 5, 
277 NYS 351: Paglucia v. Italian Bar- 
bers’ Benev. Soc., 181 App. Div. 657, 
LOS. NYS. 83:7" Wajezeliunas v. St 
Peter’s Lithuanian Soc., 146 App. Diy. 
574, 131 NYS 150; Taufer vy. Brother- 


hood of Painters, ete., 137 App. Div. 
838, 122 NYS 527: Stanton v. Eccen- 
tric Assoc, of Firemen, ete., 130 App. 
Div. 129, 114 NYS 480; Weinstein v. 
Weinstein, 120 App. Div. 496, 104 
NYS 1113; Butler v. Supreme Council 
deja Una) & la 105 App. Div. 164, 93 NYS 
1012 [aft 186 N. Y. 514 mem, 78 NE 
1101 mem]; O’Brien v. »Supreme 
Council C. B. Last sAppy Divs 4/80 
NYS 775. [aff 176 N. Y. 597 mem: 68 
NE 1120 mem]; Matter of Globe Mut. 
Ben. reer ta 63 Hun 263, 17 NYS 852 
[aff 135 N. 280, 32 NE 122,17 LRA 
age heels » v. Supreme Council C. M. 
B. 33 Hun 263; Tierney v. Perkins, 
lid Misc. 331, 181 NYS 319 [rev on 
other grounds 193 App. Div. 611, 185 
aS 101]; Hoff v. Supreme Lodge K. 

98 Misc. 6, 161 NYS 1012 [aft 175 
on Div. 40, 161 NYS 520 (app dism 
222 N .¥. 613 mem, 118 NE 1062 
mem)]; Willison v. Jewelers,’ etc., 
C04. 30 “Mise. +197)" 61S NYS 11255 
Brande v. Fallon, 169 NYS 126; 
Grossman vy. Supreme Lodge K. & L. 
H., 13 NYSt 592, 

N. C.—Lyons v. Grand Lodge K. P., 
N. C. 408, 90 SE 423. 

Oh.—Order of R. Conductors v. 
Carpenter, 114 Oh. St. 255, 151 NE 
45; Arnold v. Newcomb, 104 Oh. St. 
578, 1386 NE 206; Chevaliers v. Shear- 
er, 6 Oh. Cir. Ct. N. S. 587, 27 Oh. Cir. 
Ct. 509; Supreme Court I. O. F. v. 
Herlinger, 6 Oh. Cir. Ct. N. S. 28, 27 
Oh. Cir. Ct. 151; Grand Grove U. A. 
OO; Di vi Mullen, 12 Oh. ‘Cir? ‘CtiaNn: 7S: 
63, 24 Oh. Cir. Ct.. 239; Steuve v. 
Grand Lodge A. O. U. W., 5 Oh. Cir. 
Ct. 471,38 Oh: Cir Dec. 231: 

Okl.—Sovereign Camp W. O. W. v. 
O’Neil, 36 Okl. 16, 205 P 755; Hines 
v. Modern Woodmen of America, 41 
Okl, 135, 187 P 675, LRA1915A 264. 

Or.—Kendall v. Travelers’ Protec- 
tive Assoc., 87 Or. 179, 169 -P-751. 

Pa.—Young v. Aolian Council No. 
17, 59 Pa. Super. 174; Myers v. Alta 
Friendly Soc., 29 Pa. Super. 492; 
Towsen y. Independent Order of Red 
Men, 40 Pa. Co. 59; Nickum v. Grand 
Lodge, 37 Pa. Co. 104. 

Porto Rico.—Cintron v. El Zenit, 
28 Porto Rico 642. 

R. I.—Newton v. Northern Mut. 
Relief Assoc., 21 R. I. 476, 44 A 690. 

S. C—Kammer v. Supreme Lodge 
Ke, Pe ot Se CS 2227 OS 7 a ' 

Tenn.—Honea v. American Council 
No. 27 J. OO. U. As'M., 189 Tenn. 21, 
201 SW 127; Supreme ‘Lodge KY Pesvi 
La Malta, 95 Tenn. 157, 31 SW 493, 30 
LRA 838; Henegar v. National Coun- 
cil J. O. U. A. M., 5 Tenn. Civ. A. 225. 

Tex.—Wirtz v. * Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 438 [aff 
(Civ. "A.) 254 Sw 6371; Gastring ‘v. 
Sovereign Camp W. O. W., (Civ. A.) 
278 SW 310; Sovereign Camp W. O. 
W. v. Bailey, (Civ. A.) 277 SW 782; 
Anderson v. Grand Lodge U. B. F., 
(Civ. A.) 248 SW 461; Sovereign 
Camp W. O. W. v. Nigh, (Civ. A.) 223 
Sw 291; Carter v. Sovereign Camp 
Ww. O. W., (Civ. A.) 220 SW 239; Mod- 
ern Woodmen of America v. Lynch, 
(Civ. A.) 141 SW 1055; Haywood v. 
Grand Lodge K. P. (Civ. A.) 1388 Sw 
1194; United Moderns v. Colligan, 34 
Tex, iCiv. (AY178, 7-7. “SW 1108 2° 

Va.—Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571. 

Wash.—Supreme Assembly U. A. 
Vageun aan 109 Wash. 247, 186 P 


W. Va.—Marshall v. Locomotive 
Engineers’ Mut. L., ete., Ins. Assoc., 
79° W. Va. 121,' 90 SH 847, 

Wis. —Goldberg v. Seneca, etc., 
Mut. F. Ins. Co 170 Wis. 116, 174 
NW _ 558; Malancy Vv. Malancy, 165 
Wis. 642, 163 NW 186. 

Ont.—Wells v. Supreme Court I. O. 
BS Pe OntiaT7: 


[a] This is especially true where 
the certificate is so incomplete as to 
make reference to the by-laws neces- 
sary in order to understand the exact 
obligation and duties of the parties. 
Miller v. National Council K. & L. §., 
69 Kan. 234, 76 P 830. See to same 
effect Wintemute v. Brotherhood of 
R, Trainmen, 27 Ont. A. 524. 

[b] Dlustration.—Insured, by ac- 
cepting a certificate, became pound by 
a by-law providing that if he became 
intemperate in the use of liquor or 
drugs, or if his death resulted di- 
rectly or indirectly from such _ use, 
the certificate should be void. Boeck 
v. Modern Woodmen of America, 162. 
Iowa 159, 148 NW 999. 

[e] Constitutions of superior and 
inferior bodies.—(1) The constitu- 
tions of the general association and 
of the constituent local societies of a 
mutual benefit association, as well as 
the benefit certificates, form parts of 
the insurance contracts with the 
members. Kern vy. Arbeiter Unter- 
stuetzungs Verein, 139 Mich. 233, 102 
NW 746. (2) The constitution of a 
local branch of a_ benefit society 
forms a part of a member’s contract 
of insurance, and where there’ is no 
requirement that the constitution and 
by-laws of the subordinate societies 
must strictly conform to those of the 
association, which has no transac- 
tions with the members directly, the 
former governs in case of conflict. 
Polish Roman Catholic Union  v. 
Warczak, 182 Ill. 27, 55 NE 64 [aff 
82 Ill. A. 351]. 

18. See infra § 26. 

19. Eminent Household C. W. v. 
McCray, 156 Ark. 300, 247 SW 379; 
Sovereign Camp W. O. W. vy. Comp- 
ton, 140 Ark. 313, 215 SW 672; Broth- 
erhood of Locomotive Firemen, etc. 
v. Cravens, 113 Ark. 400, 168 SW 
1073; Supreme Royal Circle F. W. v. 
Morrison, 105 Ark. 140, 150 SW 561; 
Rhodes v. Illinois Commercial Men’s 
Assoc., 185 Ill. A, 489; Davidson v. 
Old People’s Mut. Ben. Soc., 39 Minn. 
303, 39 NW 803, 1 LRA 482. 

Conflict between constitution or by- 
laws and certificates see infra as 28. 

20. Mays vy. Sovereign Camp oO. 
be Aw Sean. 604, 271 SW 34, 40 WL 


HON ply a provisions see infra. 

21. Rhodes v. Illinois Commercial 
Men’s Assoc., 185 Ill, A. 439; Harvick 
v. Modern Woodmen of America, 158 
Ill. A. 570; Weiditschka v. Supreme 
Tent K. M. W., 188 Iowa 183, 170 NW 
300, 175 NW 835; Modern Woodmen 
of America v. Michelin, 101 Okl. 217, 
225 P 168, 36 ALR 971. 

legal provisions: 
As part of contract see infra ss 26. 
Effect on contract see supra §§ 13, 14. 

22. Ala.—Modern Order of Pree- 
torians v. Childs, 214 Ala. 403, 108 S 


23; Sovereign Camp Wei One Wa wi 


Tucker, 206 Ala. 562, 90 S 801; Loco- 
motive Engineers’ Mut. L., ete., Ins, 
pasos v. Hughes, 201 Ala. 58, TTS 

Ark.—Mutual Aid Union v. Lovitt, 
170 Ark. 745, 281 SW 354; Sovereign 
Camp W. O. W. v. Barnes, 154 Ark. 
486, 243 SW 55; Sovereign Camp W. 
O. W. v. Compton, 140 Ark. 318, 215 
SW 672. 

Cal.—O’Connor v. Grand modge A. 
O. U. W., 146 Cal. 484, 80 P 688. 

Conn. —Coughlin Vv. Rian te of Co- 
lumbus, 79 Conn, 218, 64 A 223, 
ps C.—Drum:/ v: Benton, 13 App. 

Ga.—Fraternal L., ete, Assoc, vy. 
Evans, 140 Ga. 284, "18 SE 915; Sov- 
ereign Camp W. O. W. v. Keen, 16 Ga. 
A. 708, 86 SE 88; Fraternal Relief 
cite a v. Edwards, 9 Ga. A. 43, 70 SE 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion?® contains a reference to the 


tions of the society or expressly makes them a 
part of the contract, or where they are so made a 
part of the contract by statute;?4 and it has been 
held that, where the application is made subject 
to all laws, rules, and regulations governing the 
society, it is not necessary that a rule be in 
writing or promulgated in order to bind the mem- 
On the same principle a member who, after 
the amendment of the by-laws in force at the 


ber.?5 


Ill.—Rhodes y. Illinois Commercial 
Men’s Assoc., 185 Ill. A. 4389; Gauger 
v. American Patriots, 184 Ill. A. 490 
[aff 263 Ill. 604, 105 NE 755]. 

Ind.—Gray v. Supreme Lodge K. 
H., 118 Ind. 293, 20 NE 833; Sovereign 
Camp W. O. W. y. Latham, 59 Ind. A. 
290, 107 NE 749. 

Iowa.—Fee v. National Masonic 
Acc. Assoc., 110 Iowa 271, 81 NW 483; 
Fitzgerald v. Metropolitan Acc. As- 
soc., 106 Iowa 457, 76 NW 809. 

Ky.—Dickinson v. Fraternal Aid 
Union, 175 Ky. 410,.194 SW_ 349; 
Howton v. Sovereign Camp W. O. W., 
162 Ky. 432, 172 SW 687. 

Mich.—Sabin v. Senate of National 
Union, 90 Mich. 177, 51 NW 202. 

Mo.—Gibbs v. Knights of Pythias, 
173 Mo. A. 34, 156 SW 11; Kirk v. 
Sovereign Camp W. O. W., 169 Mo. 
A. 449, 155 SW 39; Gallop v. Royal 
Neighbors of America, 167 Mo. A. 85, 
150 SW 1118; Gruwell v. National 
Council K. & L. S., 126 Mo. A. 496, 
104 SW 884; Pearson v. Knight Tem- 
plars, etc., ‘Indemn. Co., 114 Mo. A. 
283, 89 SW 588; Loyd v. Modern 
Woodmen of America, 113 Mo. A. 19, 
87 SW 530. 

Mont.—Osborne v. Supreme Lodge 
K. P., 69 Mont. 361, 222 P 456, 458 
felt Cyc]. 

J.—Grand Lodge A. O. U. W. v. 
Garay: 63 N. J. Eq. 692, 53 A. 142. 

N. Y.—Dowdall v. Supreme Council 
Cc. M. B. A., 196 N. Y. 405, 89 NE 1075, 
81 LRANS "417; Demings v. Supreme 
Lodge K. P. Ww., 131 N. Y. 522, 30 NE 
; Willison Vv. Jewelers’, etc., Co., 
30 Mise. 197, 61 NYS 1125; French v. 
Select Guardians Soc., 23 Misc. 86, 51 
NYS 675. 

Oh.—Order of R. Conductors v. 
Carpenter, 114 Oh. St. 255, 151 NE 45; 
Arnold vy. Newcomb, 104 ‘Oh. St. 578, 
1386 NE 206; Pete v. Woodmen of 
World, 5 Oh. Cir. Ct. N. S. 446, 26 
Oh. Cir. Ct. 653. 

Okl.—Sovereign Camp W. O. W. v. 
O’Neil, 86 Okl. 16, 205 P 755; Modern 
Brotherhood of America v. Beshara, 
42 Okl. 684, 142 P 1014. 

Pa.—Stone v. Lorentz, 6 Pa. Dist. 
ME 19) Pas Co. bi. 

Porto Rico.—Cintron v. El Zenit, 28 
Porto Rico 642. 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
Sw 115 [rev (Civ. A.) 277 SW 782]; 
Tennison v. Hill County Home Ben. 
Assoc., (Civ. A.) 272 SW 280; Hemp- 
hill County Home Protective Assoc. 
v. Richardson, (Civ. A.) 264 SW 294; 
Grand Lodge U. B. F. T. S. M. T. v. 
Lawson, (Civ. A.) 203 SW 394; Emin- 
ent Household C. W. v. Hancock, (Civ. 
A.) 174 SW 657; Hawkins v. Lone 
Star Ins. Union, (Civ. A.) 146 SW 
1041; United Moderns v. Colligan, 34 
Tex. Civ. A. 173, 77 SW 1032. 

Va.—Knights of Columbus v. Bur- 
roughs, 107 Va. 671, 60 SE 40, 17 
LRANS 246; Fraternities Acc. Order 
v. Armstrong, 106 Va. 746, 56 SE 
565. 

Wis.—Thomas v. Covert, 126 Wis. 
593, 105 NW 922, 3 LRANS 904. 

Ont. —Hargrove v. Royal Templars 
of Temperance, 2 Ont. L. 79. 

[a] Tlustration.—A stipulation in 
a death benefit certificate that the 
eontract should be subject to for- 
feiture for any of the causes of 
forfeiture prescribed in the laws of 
the order, or thereafter prescribed by 
amendment thereof, had the effect 
of making the laws then in force an 
integral part of the contract. Gru- 
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laws or regula- 


in foree.?® 


well v. National Council K. & L. S., 
126 Mo. A. 496, 104 SW 884. 

[bob] Applicability of  statute.— 
Code (1904) § 3252, providing that, 
in an action on an insurance policy, 
no failure to perform any condition 
of the policy, nor violation of any 
restrictive provision thereof, shall 
be a valid defense, unless such con- 
dition or provision is printed in type 
as large as or larger than that com- 
monly known as “‘long primer’ type, 
or is written with pen and ink in or 
on the policy, is not applicable to 
conditions in the by-laws of a mutual 
benefit society, which are by the 
terms of the certificate made a part 
of the contract. Fraternities Acc. 
Order v. Armstrong, 106 Va. 746, 56 
SE 565. 

23. Ark.—Mutual Aid Union v. 
Lovitt, 170 Ark. 745, 281 SW 354; 
Woodmen of World v. Hall, 104 Ark. 
538, 148 SW 526, 41 LRANS 517. 
nae C.—Drum v. Benton, 13 App. 

Ind.—Sovereign Camp W. O. Vv. 
Latham, 59 Ind. A. 290, 107 NE 13. 

Kan.—-Moore Vv. Life, etc., Assoc., 
95 Kan. 591, 148 P 981. 

Me.—Gifford v. Workmen’s Ben. 
Assoc., 105 Me. 17, 72 A 680, 17 Ann 
Cas 11738. 

Mich.—Knights of Maccabees of 
World v. Brown, 186 Mich. 284, 152 
NW 1085; Clark v. North American 
Union, 179 Mich. 131, 146 NW 336; 
Court of Honor v. Hering, 178 Mich. 
377, 144 NW 843; Bretzlaff v. Evan- 
gelical Lutheran St. John’s Sick Ben. 
Soc., 125 Mich. 39, 88 NW 1000. 

Mo.—Galltop v. Royal Neighbors of 
America, 167 Mo. A. 85, 150 SW 1118. 

N. Y.—Hutchinson v. Supreme 
Tent K. M. W., 68 Hun 355, 22 NYS 
801; Willison v. Jewelers’, etc., Co., 
30 Misc. 197, 61 NYS 1125. 

Tex.—Modern Woodmen of Amer- 
ica v. Lynch, (Civ. A.) 141 SW 1055. 


eo amit che Vv. Costin, —21-"%Q2*B, 
‘Tal ; Application for reinstate- 


ment.—A by-law applies where the 
application for reinstatement  pro- 
vided that the certificate should be 
governed by the by-laws, although no 
such provision was in the original 
application. Knights of Maccabees 
of World v. Brown, 186 Mich. 284, 
152 NW 1085. 

24. Allman y. Order of United 
Commercial Travelers, 277 Mo. 678, 
213 SW 429; Hemphill County Home 
Protective Assoc. v. Richardson, (Tex. 
Civ. A.) 264 SW 294; Grand Lodge A. 
O. U. W. v. Schwartz, (Tex. Civ. A.) 
205 SW 156. 

[a] However, such a statute has 
no application after the policy has 
lapsed and forfeiture has occurred. 
Bailey v. Sovereign Camp W. O. W.., 
ae Tex. 160, 286 SW 456, 288" ‘SW 
11 

Necessity of attaching, setting out, 
or referring to charter, constitution, 
and by-laws see infra § 27. 

25. ' Clark § v. North American 
Union, 179 Mich. 131, 146 NW 336. 

26. Breslow v. Southern Tier Ma- 
sonic Relief Assoc., 107 App. Div. 
123, 94 NYS 787; Frain v. Fraternal 
Aid Union, 111 S. C. 334, 97 SE 836; 
Clement v. Clement, 113 Tenn. 40, 81 
SW 1249; Supreme Ruling F. M. C. 
yv. Ericson, (Civ. A.) 181 SW 92 [rev 
on other grounds 105 Tex. 170, 146 


SW 160]; Supreme Council A. L. Fis 
v. Lyon, (Tex. Civ. A.) 88 Pe 435. 
See Supreme Council A. L. H. v. 
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time he joined, on the adoption of a new constitu- 
tional provision, surrenders his original certificate 
and accepts a new one, thereby submits to the 
amended by-laws or constitutional provision then 
Where it does not appear unreasonable 
or unjust, the constitution of a benefit society should 
be given the same construction it has received by the 
courts in other states.?7 

Knowledge of member or benficiary presumed. 
The members of a fraternal organization?® and their 


Garrett, (Tex.:Civ. A.) 85 SW 27 
(where a member surrendered his 
certificate and was granted another 
for a less amount under the mis- 
taken belief on his part that a by- 
law scaling existing certificates was 
binding on him). 

Construction and effect of subse- 
pent by-laws generally see infra § 


27. Brotherhood of Locomotive: 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. 

28. Ala.—Severeign Camp W. O. 
W. v. Allen, 206 Ala. 41, 89 S 58; 
United Order of Golden Cross v. 
Hooset, 160 Ala. 334, 49 S 354. 

Ark, Sovereign Camp WwW. O. W. v: 
Barnes, 154 Ark. 486, 243 SW 55; 
Supreme Royal Circle F. W. v. Mor- 
rison, 105 Ark. 140, 150 SW 561. 

Cal. —Supreme Lodg e F. B. v. Price, 
27 Cal. A. 607, 150 eS 803; Neto v. 
Conselho Amor da Sociedade No. 41, 
18 Cal. A. 234, 122 P 973. 

Del. Emmons v. Hope Lodge No. 
21 I. O. O. F., 15 Del. 187, 40. A 956. 

D. CG—Clark vy. Mutual Reserve 
Fund Life Assoc., 14 App. 154, 43 
LRA 390. i 

Ga.—Independent Order of Puri- 
ie v. Cadden, 25 Ga. A. 27, 102 SE 


Hawaii.—Sociedade Portugueza de 
Santo Antonio v. Rodrigues, 22 Ha- 
waii 4; Monizi v. Sociedade Portu- 
Evie de Santo Antonio, 


Tll—Quinn v. North American 
Union, 162 Ill. A. 319; Supreme Lodge 
K. & L. H. v. Benes, 135 Ill. A. 314 
faff 231 Ill. 184, 83 NE 127, 121 
AmSR 304, 14 LRANS 520); 

Ind. —Supreme Lodge (Pe Ve 
Knight, 117 Ind. 489, 20 Ri 479, 3 
LRA 409; Holland vy. Taylor, 111 Ind. 
121, ~12 NE 116; Bauer v. appaen 
Lodge, 102 Ind. 262, 1 NE 57 

Iowa.—Hunt v. Iowa State "pravel- 
ing mene Assoc., 180 Iowa 434, 160 
NW 28 

Ky. e Sthek v. Sovereign Camp W. 
O.. W., 189 Ky. 719, 225 SW 1063 
Bright v. Supreme Council C. K. & 
L. A. 188 Ky, 3888, 209 SW. 379; 
Dickinson y. Fraternal Aid Union, 
175 Ky. 410, 194 SW 349. 

Minn.—Davidson v. Old People’s 
Mut. Ben. Soc., 39 Minn. 303, 39 NW 
803, 1 LRA 482. 

Miss.—Odd Fellows Ben. Assoc. v. 
Smith, 101 Miss. 332, 58 S 100. 

Mo.—Wintergerst v. Court of 
Honor, 185 Mo. A. 378, 170 SW 346; 
Burchard v. Western Commercial 
Travelers Assoc., 189 Mo. A. 606, 123 
SW 973; Shartle v. Modern Brother- 
hood of America, 139 Mo. A. 433, 
122 SW 1139. 

Nebr.—Pope v. Royal Highlanders, 
101 Nebr, 774, 164 NW 1047. 

N. Y.—-Everett v. Supreme Council 
CG.) B, l., 236. N. “Y! .625°139 "NE. 780 
McClement vy. Supremé CRE Tonk. 
222° N. Y. 470, 119 “NE 99; May. v. 
New York Safety Reserve Fund Soc., 
14 Daly 389, 13 NYSt 66; Peo. v. 
Grand Lodge A. O. U. W., 32 Misc: 
528, 67 NYS 330. 

Oh.—Supreme Court I. O. F. v. Her- 
linger, 6 Oh. Cir. Ct. N. S. 28, 27 Oh. 
Cir=-Ct.’ T61% 

Tex.— Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 4388 [aff 
(Civ. A.) 254 SW 6387]; Sovereign 
Camp W. O, W. v. Bailey, (Civ. A.) 
277 SW 782; Modern Woodmen of 
America v. Shattuck, (Civ. A.) 266 
SW 621; Hemphill County Home Pro- 


21 Hawaii 


30 [45 0.3] 
beneficiaries2® are conclusively presumed to have 
contracted for insurance with reference to, and are 
bound by, the terms of the charter, constitution, 
and by-laws, even though they have no actual notice 
thereof, particularly where such constitution and 
by-laws are made a part of the contract or referred 
to therein.2° But in some cases this presumption 
has been held rebuttable,*? and in others the society 
has been held estopped to assert knowledge on the 
part of insured.*? 

Estoppel of member or beneficiary. A member of 
a mutual benefit society cannot consistently claim 
sick benefits provided for by the laws of the society, 
and at the same time insist that such laws are in 
other respects of no validity because they had not 
been regularly adopted.** Nor can a beneficiary, 
while seeking to enforce payment of benefits, assert 
that a certain condition of the contract was not 
authorized by the society’s constitution.** 

[§ 26] (2) Exceptions to, or Qualifications of, 
Rules. The constitution and by-laws of the society 
are not a part of the contract of insurance where 
the certificate expressly provides that it and the 
application shall constitute the complete and only 
contract,®> or where the application provides that it 
and the certificate shall form the basis of the con- 
tract,°* or where the by-laws have not been properly 
adopted.*7 So it has been held that, where the 
certificate of incorporation was obviously not in- 
tended to form a part of the contract of insurance, 
the terms of the contract will be determined only 
by the application, certificate of insurance, and 
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which death must occur to render 


by-laws of the association.** : 

Exceptions as to presumption.of knowledge. The 
presumption of knowledge does not arise against an 
applicant for membership, he being a stranger to 
the by-laws,?° and a beneficiary, not a member of 
the order, has been held not bound by its rules or 
regulations as to procedure in the enforcement of 
his claim.4? Even as to insured, the general rule 
that he is presumed to have knowledge of the con- 
stitution and by-laws‘! is subject to the doctrine 
of estoppel.*” 

Estoppel of society. Where the certificate sets 
out a synopsis of the by-laws, leading insured to 
believe that it contains all provisions applicable, the 
society is estopped to deny liability under a by-law 
which insured is led to overlook or believe has no 
application.4® Likewise, where an application for 
insurance, in which insured agrees to respect the 
regulations of the society with reference to occupa- 
tions, enumerates the occupations which are forbid- 
den, insured is not bound by a provision in the by- 
laws in reference to an occupation not listed in the 
application and of which he had no knowledge.*+ 
So, where notice of a constitutional condition was 
intended to be given by inserting it in the certificate, 
which was not done, the member is not chargeable 
with knowledge, although his application was made 
subject to the constitution and by-laws, since insurer 
had assumed the duty of notifying the member of 
the existence of such provision.*°*® On the other 
hand it has been held that, although a member of 
a benefit society is induced to join by an erroneous 


Mut. Acc. Assoc., 53 Hun 601, 6 NYS 
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tective Assoc. v. Richardson, (Civ. 
A.) 264 SW 294; Sovereign Camp W. 
O. W. v. Nigh, (Civ. A.) 223 SW 291; 
Carter v. Sovereign Camp W. O. W., 
(Civ. A.) 220 SW 239; McWilliams 
v. Modern Woodmen of America, 
(Civ. A.) 142 SW 641; Mcdern Wood- 
men of America v. Owens, 60 Tex. 
Civ. A.. 398, 130 SW. 858; United 
Moderns vy. Colligan, 34:Tex. Civ. A. 
173, 77 SW 10382. See, however, Sov- 
ereign Camp W. O. W. v. Fraley, 94 
Tex. 200, 59 SW. 879, 51, LRA: 898 
[aff (Civ. A.) 59 SW. 905]. 

Utah.—Sterling v. Head Camp Pa- 
cific Jurisdiction W. O. W., 28 Utah 
505, 526, 80 P 375, 1110. 

Va.—Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SH 704, 38 
LRANS 571, 

Wash.—Miller v. Supreme Tent K. 
M. W., 108 Wash. 689, 185 P 593. 

[a] Duty of person entering so- 
ciety to acquaint himself with its 
laws. Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 NE 546, 17 
ALR 406. 3 

[b] If the constitution and by- 
laws were accessible to the member, 
he is bound by them, although he 
had no actual knowledge of their 
provisions. Syuchar v. Working- 
men’s Co6perative Assoc., 14 Misc. 10, 
35 NYS 124 (so holding, although the 
laws were not printed); The, Cheva- 
liers v. Shearer, 6 Oh. Cir. Ct. N.S. 
587,. 27 Oh..Cir, Ct. 509. (so holding 
where plaintiff was a charter member 
of an association, and the manuscript 
copy of its constitution and by-laws 
was on file in its office before the 
certificate was delivered to him), 

[c] Failure to post by-laws.— 
Where a certificate was issued sub- 
ject to insurer’s by-laws, such laws 
were binding on insured, although 
they were not posted in the com- 
pany’s principal place of business as 
required by Code (1873) § 1076. Fee 
v. National Masonic Acc. Assoc., 110 
Iowa 271, 81 NW 483. 

[d] Failure to inform a new mem- 
per that the by-laws had _ been 
amended to reduce the period. within 


insurer liable does not invalidate the 
by-law in the absence of fraud or 
estoppel. Hunt v. Iowa State Travel- 
ing Men’s Assoc., 180 Iowa 434, 160 
NW 284, 

Effect of want of notice in case of 
conflict between certificate and by- 
laws see infra § 28. 

3 Qualification of rule see 
6 


29. Oklahoma Tribe No. 26 I. O. R. 
M. v. Musgrove, 29 Del. 191, 97 A 
867; Sociedade Portugueza de Santo 
Antonio v. Rodrigues,.22 Hawaii 4; 
West v. National Council K. & L. S., 
(Mo. A.) 221 SW .391; Modern Wood- 
men of America v. Shattuck, (Tex. 
Cis A.) 266 SW 621. But see infra § 
6. 


30. Iowa.—wNorton v. Catholic Or- 
der of Foresters, 138 Iowa 464, 114 
NW 893, 24 LRANS 1030; Fitzgerald 
v. Metropolitan Ace, Assoc., 106 Iowa 
457, 76 NW 809. 

Mich.—Bretzlaff v. Evangelical Lu- 
theran St, John’s Sick Ben. Soe,, 125 
Mich. 39, 83 NW 1000; Sabin. v. 
Senate of National Union, 90 Mich. 
177, 51 NW 202, 

Mo.—Loyd vy. Modern Woodmen of 
clas L138; Mow Ago Lo. 8% SW, 
530. 

Oh.—Pete v. Woodmen of World, 5 
» N. Sv-4465..26, OhyeCir,. Ct, 


3. 
Okl.—Modern Brotherhood of 
America v, Bashara, 42 Okl. 684, 142 
P 1014, 

Tex.—Tennison v. Mill County 
Home Ben. Assoc.,. (Civ, A.) 272 SW 


infra. § 


Va.—Knights of Columbus vy. Bur- 
roughs, 107 Va. 671, 60 SE 40, 17 
LRANS 246. 

31. Syuchar v. Workingmen’s Co- 
op. Assoc., 14 Mise. 10, 35 NYS 124. 


32. See infra § 26. 

33. Cohen v. Superior Lodge No. 
BL6 sh, :O.. Bo GAs, «sure phe .o Saati 
6538, 745. 


34. Sociedade Portugueza de Santo 
Antonio v. Rodrigues, 22 Hawaii 4; 
Palmer v. Commercial Travelers’ 


870 [aff 127 N. Y. 678, 28 NE 256] 
(holding that he cannot thus accept 
one part of the contract and reject 
another). 

35. Covenant Mut. Life Assoc. v. 
Tuttle, 87 Ill. A. 309. 

36. Purdy v. Bankers’ Life Assoc., 
101 Mo, A. 91, 74 SW 486. 

37. Haywood yv. Grand Lodge K. 
P., (Tex..Civ. A.) 138 SW 1194. 

[a]  Tlustration.—Where the con- 
stitution of a subordinate lodge pro- 
vided that all powers not reserved 
to a superior lodge were given to 
it, such as creating its own by-laws, 
ete., and that every member should 
pay such benefits and dues as were 
stipulated by the by-laws, and at 
the organization of the lodge an oral 
motion was made and adopted fixing 
the amount of monthly dues but this 
action was never recorded in the 
minutes or carried into the by-laws, 
the subordinate lodge could not re- 
quire its members to pay any sums 
as monthly dues unless the amount 
should be stipulated in, and fixed by, 
the by-laws, and the unrecorded pro-, 
ceeding fixing the monthly dues could 
not be regarded as a by-law. Hay- 
wood .v. Grand Lodge K. P., (Tex. 
Civ. A.) 1388 SW 1194. 

38. Evans v. Southern Tier Ma- 
sonic Relief Assoc., 182 N. Y. 453, 
75 NE 817. 

39. Modern Woodmen of America 
v. Head,< 1209 ycAdasy 420). 96°28) 219% 
Supreme Lodge A, O. U. W. v. Hut- 
chinson, 6 Ind. A, 399, 33 NE 816. 


40. Hann vy. Supreme Ruling F. 
ny C., 155 App. Div. 665,.140 NYS 

41. See supra § 25, - 

42. See infra notes 43-46. 

43. Bierbach vy. Mutual Ben. 
Health, etc., Assoc., 100 Nebr, 675, 
161,.NW, 251. 

44. Gienty v. Knights of Colum- 


bus, 199 .N., -Y..: 108, ,92,..NH 111,/-20 
AnnCas 928, 

45-46. Sovereign Camp W. O. W. 
v. Fraley, 94 Tex. 200, 59 SW 879, 51 
LRA 898 [aff (Civ. A.) 59 SW 905]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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publication of its by-laws in relation to the benefits 
to be paid by it, he is not entitled by estoppel to 
benefits in accordance with the by-laws as published, 
but is limited to his rights under the by-laws as they 


actually are.47 


Illegal or unreasonable provisions. 
provision of a constitution or by-law is invalid as 
unreasonable*® or contrary to law or public policy,*® 
it does not constitute a part of the contract of in- 


47. Hirsch v. U. ro Grand Lodge 
O. B. A., 56 Mo. A. 10 

43. Ala. SEuntcrene< - Union of 
bees v. Zeigler, 145 Ala. 287, 39 

51. 

Cal.—Caldwell v. Grand Lodge U. 
W., 148 Cal. 195, 82 P 781, 118 AmSR 
219, 2 LRANS 653, 7 AnnCas 356. 

Colo.—Head Camp Pacific Juris- 
diction W. O. W. v. Woods, 34 Colo. 1, 
SLeP 26%. 

Ga.—Harrington vy. Workingmen’s 
Benev. Assoc., 70 Ga. 340. 

Ill.—Scow v. Supreme Council R. 
L., 223 Ill. 32, 79 NE 42. 

Ind.—United Brotherhood of Car- 
penters, etc. v. Dinkle, 32 Ind. A, 273, 
69 NE 707. 

Iowa.—Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116. 

Kan.—Supreme Lodge O. S. F. v. 
Raymond, 57 Kan. 647, 47 P 533, 49 
LRA? 373. 

Md.—Littleton v. Wells, ete., Coun- 
en. Not 147.3. °O:UL A.M, 98 Md. 
453, 56 A 798. 

Mass.—Ulman v. Supreme Com- 
mandery U. O. G. C.. W., 220 Mass. 
482, 107 NE 960. 

Mich.—Peo. v. Mechanics’ Aid Soc., 
22 Mich. 86. 

Minn.—Marcus v. National Council 
we & L. S., 123 Minn. 145, 143 NW 

65. 


Miss.—Ward v. Dayid, ete., Lodge 
No. 1976 G. U. O. O. A., 90 Miss. 116, 
43 S 302. 

Mo.—Cobble v. Royal Neighbors of 
America, 291 Mo. 125, 236 SW 306 
frev on other grounds (A.) 219 SW 
118 
SOL LEN ees v. Modern Brother- 
hood of America, 78 Nebr. 429, 110 
NW 1008. 

N. J.—Loftus vy. Division No. 7 
A. O. H.,; (Sup.) ‘60 A 1119. 

N. Y¥.-Brown v. Supreme Ct. I. O. 
F., 176 N. Y. 132, 68 NE 145. 

N. C.—Duffy v. Fidelity Mut. L. 
Ans Oo. 14 20 NU Ce 108)5b° SH UTI; % 
LRANS (238. 

Oh.—Tisch v. Protected Home Cir- 
cle, 72 Oh. St. 233, 74 NE 188. 

Pa.—In re Butchers’ Ben. Assoc. 
No. 1, 38 Pa. 298. 

Ry f.—Del Ponte v. Societa Italiana 
Di M. S. Guglielmo Marconi, 27 R. I. 
1, 60 A 237, 114 AmSR 17, 70 LRA 
138. 

Tenn.—Mays v. Sovereign Camp W. 
O. W., 151 Tenn. 604, 271 SW 34, 40 
ALR 1266. 

Tex.—Sovereign Camp W, O. W. v. 
Robinson, (Civ. A.) 187 SW 215. 

Va.—Survick v. Valley Mut. L. 
Assoc., 23 SH 223. 

Wash.—Schuster v. Knights & 
Ladies of Security, 60 Wash. 42, 110 
P 680, 140 AmSR 905. 

Subsequent provisions see infra § 


onts 

49. Ala.—Fraternal Union of 
America v. Zeigler, 145 Ala. 287, 39 
Seibis 

Cal.—Caldwell v. Grand Lodge U. 
W., 148 Cal. 195, 82 P 781, 113 AmSR 
219, 2 LRANS 653. 

Til.— Harvick v. Modern Woodmen 
of America, 158 Ill. A. 570. 

Iowa.—Roeh v. Business Men’s Pro- 
tective Assoc., 164 Iowa 199, 145 NW 
479, 51 LRANS 221, AnnCasi915C 813. 

Kan.— Ancient Order of Pyramids 
v. Drake, 66 Kan. 538, 72 P 239. 

Ky. ——Modern Woodmen of America 
v. Hurford, 193 Ky. 50, 235 SW 24, 
21 ALR 1340. 

Minn.—Leland v. Modern Samari- 
tans, 111 Minn. 207, 126 NW 728. 
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a member who 


might be bound thereby.*° 
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surance, although it has been held, on the other 
hand, that even if an existing by-law is unreasonable 


voluntarily joins the association 
No absolute test can be 


laid down in determining whether or not a provi- 


Where the 


Mo.—Parker vy. Sovereign Camp W. 
O. W. (A.) 196 SW 424; Lavin v. 
Grand Lodge A. O. U. W., 104 Mo. A. 
1, 78 SW 325, 

N. Y.—Cunniff v. Jamour, 31 Misc. 
729, 65 NYS 317. 

Oh.—McGovern v. Brotherhood of 
Locomotive Firemen, etc., 12 Oh. Cir. 
Ct. N. S. 137, 31 ‘Oh, Cir. Ct. 243 [aff 
85 Oh. St, 460 mem, 98 NE 1128 
et 

Or.—Somo vy. Supreme Ct, I. O. O. 
BR. wee Or. 654, 164 P 187. 
I.—Del Ponte v. Societa Italiana 
Dit M. S. Guglielmo Marconi, 27 R. lL 
See A 237, 114 AmSR 17, 70 LRA 
188. 

Tex.—Matkin v. Supreme Lodge K. 
a4 82 Tex. 301, 18 SW 306, 27 AmSR 

6. 

Wis.—Thomas v. Covert, 126 Wis. 
593, 105 NW 922, 3 LRANS 904, 5 
AnnCas 456: 

[a] Where by-law is flagrantly 
against statutory law of state, mem- 
ber is not bound thereby, although 
he had agreed to be bound by by- 
laws. Modern Woodmen of America 
v. Hurford, 193 Ky. 50, 235 ony, 24, 
21 ALR 1340. 

[b] Rule applied.—(1) In an ac- 
tion against a society to recover in- 
surance benefits, plaintiff may show 
that the officers of the local camp 
are the agents of the head camp, not- 
withstanding the by-laws provide 
that they shall be considered the 
agents of plaintiff, since it is not 
within the power of/ such society to 
avoid the responsibility cast upon it 
by law for the acts of its agents 
by a provision in the by-laws that 


they shall not be considered its 
agents, if as a matter of fact they 
are its agents. Harvick v. Modern 


Woodmen of America, 158 Ill, A. 
570. (2) Where the by-laws require 
a member in order to retain the 
benefits of a certificate to pay stated 
assessments to a local secretary, a 
provision declaring the local secre- 
tary the agent of the member, and 
denyin& him the benefit of a pay- 
ment. so made unless the secretary 
forwards the amount, is invalid. An- 
cient Order of Pyramids v. Drake, 
66 Kan. 538, 72 P 239. (3) A provi- 
sion that no act of any subordinate 
council while a member is under 
suspension shall reinstate such mem- 
ber, nor waive nonpayment of assess- 
ments, except as expressly author- 
ized, is an attempt on the part of 
the imperial council to disable itself 
from future action with reference to 
delinquent members, even by mutual 


consent, and is invalid. Leland v. 
Modern Samaritans, 111 Minn. 207, 
126 NW 728. 

[ce] Pixing rule of evidence.—A 


by-law providing that in order to es- 
tablish the accidental nature of an 
injury causing death there must be 
testimony by at least one eye-wit- 
ness to the event is not against pub- 
lic policy as an attempt to control 
the procedure of courts of justice. 
Roeh v. Business Men’s Protective 
Assoc., 164 Iowa 199, 145 NW 479, 
51 LRANS 221, AnnCas1915C 813. 
See to same effect Moses v. Illinois 
7 ee tale Men’s Assoc., 189 Ill. A. 
440, 


[dj By-laws held valid.—(1) Su- 
preme Lodge K. P. v. Clarke, 88 Ill. 
A. 600 [rev on other grounds 189 
Tll. 689, 60 NE 39] (against suicide, 
sane or insane); Lavin v. Grand 
Lodge A, O. U. w., 104 Mo. A. 1, 78 
SW 325 (providing for the payment 


sion of the constitution or by-laws is unreasonable. 
It involves to some extent a question of fact, depend- 
ing upon the circumstances of the particular case.>1 

Mere customs: 


or office rules of the society, de- 


of an assessment according to a 
specified rate on or before a certain 
day of each month, and declaring 
that a failure to pay any assess- 
ment on the day when due should 
ipso facto, and without any action 
on the part of the lodge or any offi- 
cer thereof, work a suspension and 
forfeiture of all rights under the 
beneficiary certificate); Tisch v. Pro- 

tected Home Circle, 72 Oh. St. 233, 

74 NE 188 (providing that a certifi- 

cate issued to a member shall be void 

and all benefits thereunder forfeited 
if he shall die by suicide, felonious 
or otherwise, sane or insane); Mc- 

Govern v. Brotherhood of Locomotive 

Firemen, etc., 1 Oh CiteiCEaNagSs: 

LST 7 315O@h) Cir. sae 243 [aff 85 Oh. St. 

460 mem, 98 NE 1128 mem] (prevent- 

ing payment of death losses in case 

of presumed death); Somo vy. Su-. 

preme Ct: DT. O2'O. EY, 83 'Ori654, 164 

P 187 (providing that local officers 

shall be. considered as agents of 

member in accepting and transmit- 
ting payments for insurance); Mod- 
ern Woodmen of América v. Shat- 

tuck, (Tex: Civ. A.) 266 SW 62) 

(providing that notice to local camp 

officer shall not be notice to head 

camp or officer until presented in 
writing to head clerk of society); 

Thomas v. Covert, 126 Wis. 5938, 105 

NW 922, 3 LRANS 904 (constitu- 

tional provision that no will- should 

control the appointment or distribu- 
tion of, or the right of any person 
to, any benefit payable by the order). 

(2) Other by-laws. Cunniff v. Ja- 

mour, 31 Misc. 729, 65 NYS 317; Del 

Ponte v. Societa Italiana Di M. Ss. 

Guglielmo Marconi, 27 R. I. 1, 60 A 

237, 118 AmSR 17, 70 LRA 188; 

Matkin v.'Supreme Lodge K. H., g2 

Tex. 301, 18 SW 306, 27 AmSR 886. 
Validity of: 

By-laws of beneficial associations 
generally see Beneficial Associa- 
tions § 35 

Soe ea of insurance See supra §§ 
50. Stanton v. Eccentric Assoc. of 

en etc., 130 App. Div. 129, 114! 

NYS 4 
51. See cases infra this note, 

{a] Forfeiture of benefits gener- 
ally.—(1) A by-law providing for 
forfeiture of benefits without notice 
has been held to be unreasonable. 
Peo, v. Mechanics’ Aid Soc., 22 Mich. 
86; In re Butchers’ Ben. Assoc. No. 1, 
88 Pa. 298. (2) So a by-law, where 
members who pay their dues and as- 
sessments expressly as provided by 
the by-laws are deprived of their 
rights of membership, including a 
forfeiture of their insurance, if the 
officers of the company ordered to 
receive such dues and assessments 
fail to pay over the money, is un- 
reasonable. Brown v. Supreme. Ct. 
Ts Bi 176 N, ¥. 132; 68 NE 145, 
(3) However, a by-law providing for 
forfeiture for nonpayment of dues is 
valid. Knode v. Modern Woodmen 
of America, 171 Mo. A. 377, 157 SW 
818 (ipso facto suspension); Oldham 
v. Supreme Lodge M. B. A. 170 Mo. 
A. 564, 157 SW 92 (ipso facto suspen- 
sion); Burke v. Grand Lodge A. O. 
U. W., 1386 Mo. A. 450, 118 SW 493; 
Nelson vy. Modern Brotherhood of 
America, 78 Nebr. 429, 110 NW 1008 
(suspension without notice other 
than that imparted by the by-law), 
(4) So by-laws, providing for the 
payment of an assessment according 
to a specified rate on or before a cer- 
tain day of each month and declaring 
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signed to expedite business, are not binding upon 
members where they are not called to the member’s 
attention or incorporated in and made a part of the 
printed matter distributed to applicants and mem- 
bers to advise them of their rights and liabilities.*? 

Laws of reinsuring society. A provision in the 
certificate making the society’s laws.a part of the 
contract does not require the member to comply with 


that a failure to pay any assessment 
on the day when due should ipso 
facto and without any action on the 
part of the lodge or any officer there- 
of, work a suspension and forfeiture 
of all rights under the beneficiary 
certificate are reasonable. Lavin v: 
Grand Lodge A. O. U. W., 104 Mo. A. 
1, 78 SW 325. 

[b] Deprivation of benefits after 
payment of arrears.—(1) It has been 
held that a by-law depriving a mem- 
ber who has been in default of the 
right to benefits for a certain period 
after he has paid all arrears is not 
unreasonable. United Brotherhood 
of Carpenters, etc. v. Dinkle, 32 Ind. 
A. 273, 69 NE 707; Littleton v. Wells, 
ete., Council No. 14 J. O. U. A. M., 98 
Md. 453, 56 A 798; Stanton v. Eccen- 
tric Assoc. of Firemen, etc., 130 App. 


Div. 129, 114 NYS 480; Rubino v. 
Fraterna Assoc., 29 Misc. 339, 60 
NYS 461; Jennings v. Chelsea Div. 


Ben. Fund Soc., 28 Misc. 556, 59 NYS 
862; Alters v. Journeyman Brick- 
layers’ Protective Assoc., 43 WklyNC 
(Pa.) 336. See Hart v. Adams Cylin- 
der, etc., Assoc., 69 App. Div. 578, 75 
NYS 110 (where the laws of a so- 
ciety provide that a new member 
shall not be entitled to benefits for 
six months, a law that a suspended 
member shall not be entitled to bene- 
fits for six months after reinstate- 
ment is not unreasonable). (2) Other 
cases take a contrary view and hold 
the by-law under discussion to be 
invalid. Burns v. Manhattan Brass 
Mut. Aid Soc., 102 App. Div. 467, 92 
NYS 846; Kennedy v. Local Union 
No. 726 U. B. C. & J. A., 75 App. Div. 
243, 78 NYS 85; Cartan v. Father 
Matthew United Benev. Soc., 3 Daly 
(N. Y.) 20 [foll but crit Skelly v. 
Private Coachmen’s Benev., etc., Soc., 
13 Daly (N. Y.) 2]; Brady v. Coach- 
man’s Benev. Assoc., 14 NYS 272; 
Nelligan v. New York Typographical 
Union No. 6, 2 NYCityCt 261; Bueck- 
ing v. Robert Blum Lodge O. F., 1 
NYCityCt 51; Phoenix Council No. 85 
J.O. U. A. M. v. Bennett, 26 Oh. Cir. 
Ct. 110 (a by-law, providing that 
any member who shall allow himself 
to become in arrears for dues and 
shall become sick or disabled and 
apply for the benefits shall not be 
entitled to receive the benefits during 
the sickness or disability, even if he 
should pay all his indebtedness, is 
unreasonable, if construed to mean 
that, if a member becomes sick after 
being in arrears and pays up all ar- 
rears and during his sickness the 
association accepts from him all dues 
from time to time the same as are 
assessed against other members, but, 
notwithstanding this, he is not en- 
titled to the benefits of the order); 
Schuster v. Knights & Ladies of Se- 
curity, 60 Wash. 42, 110 P 680, 140 
AmSR 905 (a by-law which provides 
that the receipt of dues or assess- 
ments from a suspended member not 
in good health shall not reinstate 
his life certificate is invalid as to 
payments retained by the associa- 
tion). 

[c] Notice of assessment.—(1) A 
by-law providing that notice of an 
assessment may be given to members 
by mail is valid. Duffy v. Fidelity 
Mut. Li. Ins. 'Co., 142. N. C. 103, 55 SE 
79, 7 LRANS 238, 55 SE 1047. (2) 
But a by-law, making a certificate by 
the treasurer or bookkeeper conclu- 
sive evidence of the mailing of a 
notice of an assessment, is unreason- 
able and invalid. Duffy v. Fidelity 
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Laws.°*4 


tached to, the 


Mut. L. Ins. Co., supra. (3) A by- 
law providing that the mailing of a 
copy of the society’s official paper 
containing a notice to members of 
assessments shall be sufficient serv- 
ice of such notice on each member 
is not void for unreasonableness. Un- 
derwood v. Modern Woodmen _ of 
America, 141 Iowa 240, 119 NW 610. 
(4) However, a by-law providing that 
a certificate of the treasurer shall be 
conclusive evidence of the mailing 
of a notice of assessment is invalid. 


Duffy v. Fidelity Mut. L. Ins. Co., 
supra. 
{ad] Physician’s certificate.—A by- 


law requiring that a physician’s cer- 
tificate be furnished as a condition 
precedent to the payment of sick 
benefits has been held reasonable. 
Harrington v. Workingmen’s Benev. 


Assoc., 70 Ga. 340; Myers v. Alta 
Friendly Soc., 29 Pa. Super. 492. See 
Faleone v. Societa Sarti Italiani di 


Mutuo Soccorso, 30 Misc. 106, 61 
NYS 873 (requiring a member en- 
titled to a per diem sick benefit to 
notify the secretary within twenty- 
four hours after his illness began, 
whereupon the latter would then send 
the association physician to visit 
him, and certify as to his illness, and 
further providing that the doctor’s 


certificate should alone be _ proof 
thereof). 
[e] By-laws held reasonable.— 


Caldwell v. Grand Lodge U. W., 148 
Cale 195; 682) sPy 738, (113 4AmSR, 219, 
2 LRANS 653, 7 AnnCas 356 (that a 
beneficiary must be a member of a 
member’s family, related to him by 
blood, or dependent on him); Robin- 
son v. Templar Lodge No. 17 I. O. O. 
F.,.117 Cal. 370, 49 P 170,,59.AmSR 
193 (requiring an application for sick 
benefits to be made within five weeks 
after they accrue); Head Camp Pa- 
cific Jurisdiction W. O. W. v. Woods, 
34 Colo. 1, 81 P 261. (permitting mem- 
bers engaged in previously forbidden 
occupations, but increasing the as- 
sessments of those who do so); Hus- 
sey v. Gallagher, 61 Ga. 86 (by-laws 
which prescribe a trial of the mem- 
bers for any delinquencies, before a 
select number of members appointed 
by the president and presided over 
by him, without the right of appeal, 
and confine the evidence to such as 
may be brought by members only, 
and prescribe that members shall be 
dropped without trial if fines imposed 
by the by-laws are not paid); Drom- 
gold v. Royal Neighbors of America, 
177 Ill. A. 1 [rev on other grounds 
261 Ill. 60, 103 NE 584] (limitations 
of authority of local officer to waive 
provisions of laws of society relat- 
ing to contract for payment of bene- 
fits); Royal League v. Kolin, 169 Ill. 
A. 646 (that, in the event of the 
death of a member without designat- 
ing a beneficiary, the insurance shall 
be payable to the heirs at law of the 
member); Supreme Lodge O. S. F, v. 
Raymond, 57 Kan. 647, 47 P 533, 49 
LRA 3873 ¢provision in the constitu- 
tion that no claim for benefits shall 
be paid a member until the rules 
of the order have been fully com- 
plied with and the requisite proof of 
the justness of the claim has been 
made in accordance with the general 
laws of the order); Ulman v. Supreme 
Commandery U. ume (Ge . W., 220 
Mass, 422, 107 NE 960; Mareus v. 
National Council K. & L. S.,° 128 
Minn. 145, 1483 NW 265 (that mis- 
statement as to age should be ground 
for expulsion on a trial by the execu- 
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the laws of a society that subsequently assumes 
the risks of the society that issued the certificate.®? 

[§ 27] (3) Necessity of Attaching, Setting Out, 
or Referring to Charter, 
To incorporate the charter, constitution, 
and by-laws into the contract it is not necessary 
that copies thereof should be set out in, or at- 


Constitution, and By- 


certificate,>> or be referred to 


tive committee, and that the com- 
mittee’s decision should be conclu- . 
sive unless appealed from, and speci- 
fying the mode of procedure for both 
trial and appeal); Ward v. David, 
etc., Lodge No. 1976 G. U. O. O. A., 
90 Miss. 116, 43 S 302 (imposing com- 
pulsory insurance and the payment 
of one dollar per month on all mem- 
bers under a certain age who are not 
disabled); Williams v. Modern Wood- 
men of America, (Mo. A.) 243 SW 
272; Courtney vy. Fidelity Mut. Aid 
Assoc., 120 Mo. A. 110, 94 SW 1768, 
101 SW 1098 (that where disability 
was the result of sickness, indem- 
nity should not be paid for a greater 
period than ten weeks); Stanton v. 
Eccentric Assoc. of Firemen, etc., 130 
App. Div. 129, 114 NYS 480 (that a 
member who has fallen in arrears and 
paid up should not be entitled to 
benefits until after six months there- 


from); Cowan v. New_York Cale- 
donian Club, 46 App. Div. 288, 61 
NYS 714 (that members indebted 


to the society for one year shall be 
held to be in arrears and not en- 
titled to benefits); Koukolicek v. 
Ladies Catholic Benev, Assoc., 20 Oh. 
Cire Ct N.S. 291; * Del | Ponte: =x 
Societa Italiana Di M. S. Guglielmo 
Marconi, 27 R. I. 1, 60 A 237, 114 
AmSR 17, 70 LRA 188 (providing for 
the expulsion of members for defam- 
ing the members of the directing 
council or any member whatsoever 
for reasons connected with the so- 
ciety, or causing dissensions and dis- 
orders in the association); Survick 
v. Valley Mut. L. Assoc., (Va.) 23 SE 
223 (by-law limiting the time within 
which a member may question the 
validity of an assessment to six 
months from sufficient notice). 

[f] By-laws held unreasonable.— 
Bornstein v. District Grand Lodge 
No.oi4 Th wOneB Bs, Cal. A. 624, 
(reducing the value of 
the certificate); Peo. v. Detroit Fire 
Dept., 31 Mich. 458 (imposing dues 
greatly in excess of the object for 
which demanded and not in propor- 
tion to the requirement of the so- 
ciety); Hirsch v. U. S. Grand Lodge 
O. B. A., 56 Mo, A. 101 (making an 
indemnity for the death of a mem- 
ber’s wife conditional on her mem- 
bership, where no provision is made 
for her to become a member); Loftus 
v. Division No, 7 A. O. H., (N, J. 
Sup.) 60 A 1119 (forbidding members 
to be absent from their homes after 
8 P. M. while receiving sick benefits) ; 
Thomas vy. Mutual Protective Union, 
49 Hun 171, 2 NYS 175 [rev on other 
grounds 122 Nu: Y¥.246,%24 NB v24s8 
LRA_ 175) -(holding that by-laws 
which provide that it shall be the 
duty of every member to refuse to 
perform in any orchestra in which 
are any persons not members in good 
standing, and that it shall be deemed 
a breach of good faith between mem- 
bers to employ a suspended or non- 
member, or to assist in a public per- 
formance given wholly or in part by 
amateurs, and which impose a pen- 
alty for the violation of the forego- 
ing provisions, are void because they 
are arbitrary). 

Mode of changing beneficiaries sce 
infra § 162. 

52. Supreme Assembly U. A. v. 
Johnson, 109 Wash. 247, 186 P 1065. 

53. Young v. Railway Mail Assoc., 
126 Mo. A. 325, 103 SW 557, 

54. Subsequent provisions see in- 
fran $732. 

55. Ark.—Supreme Royal Circle F. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 27-28] 
therein,®* unless the statute so requires.®” 


[§ 28] (4) Conflict between Certificate and Char- 


In case of conflict 
between the terms of the certificate issued to the 
member and the terms of the constitution or by-laws 


ter, Constitution, or By-Laws. 


W. v. Morrison, 105 Ark. 140, 150 Sw 


Minn.—Monahan y. Supreme Lodge 


‘O. C. K., 88 Minn. 224, 92 NW 972. 


ne v. Lemert, 11 OhNPNS 

Tex.— Sovereign Camp W. O. W.v. 
Fraley, (Civ. A.) 59 SW 905 [aff 94 
Tex...200, 59 SW .879, 51 LRA 898]. 

Ont.—Hargrove v. Royal Templars 
of Témperance, 2 Ont. L. 79. 

[a] However, a certificate provid- 
ing that it shall be void if the mem- 
ber dies by his own hand unless he 


-is insane, although made on an ap- 


plication stating that it is subject to 
all the provisions of the constitution, 
is not controlled by a constitutional 
provision that there shall be a condi- 
tion in every certificate making it 
void if the member dies by his own 
hand “whether sane or insane,” since 
this is not a general provision of 
the constitution or by-laws making 
all certificates void if insured shall 
ecommit suicide, but specifically re- 
lates to those certificates of which 
that condition shall be made a part, 
or, if it is a general provision, it 
will not apply as against one who 
was misled by the failure of the offi- 
cers to insert the condition in his 
contract. Sovereign Camp W, O. W. 
vy. Fraley, (Tex. Civ. A.) 59 SW_ 905. 

56. United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354; 
Supreme Royal Circle F. W. v. Mor- 
rison, 105 Ark. 140, 150 SW 561; 
Hass v. Mutual Relief Assoc., 118 
Cal. 6, 49 P 1056; Clark v. Mutual 
Reserve Fund Life Assoc., 14 App. 
(D. C.) 154, 43 LRA 390. 

57. See statutory provisions. 

[a] In Alabama Code (1907) § 
4579, declaring that no insurance 
company shall make any contract of 
insurance other than is plainly ex- 
pressed in the policy, does not apply 


to fraternal insurance; an insurance | 


certificate may make by-laws a por- 
tion of contract. Brotherhood of R., 
etc., Clerks, ete. v. Riggins, 214 Ala. 
79, 107 S 44 [rev 21 Ala. A, 249, ee 


S 43]; Sovereign Camp W. Fi i 
v. Allen, 206 Ala. 41, 89 S 58; Su- 
preme Ruler M. C. y. Darwin, 201 


Ala. 687, 79 S 259; Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc. v. 
Hughes, 201 Ala. 58, 77 S 352 [overr 
Brotherhood Locomotive Firemen, 
etc. v. Milner, 193 Ala. 68, 69 S 10, 
and National Union y. Sherry, 180 
Ala. 627, 61 S 944]. 

{b] In District of Columbia (1) 
a statute requiring the whole con- 
tract of insurance by a life insur- 
ance company to appear in the ap- 
plication and policy was held not to 
cover certificate issued by fraternal 
beneficial associations. Grand Lodge 

. R. TT. v. Groves, 48 App. 151. 
(2) But an amendment of the statute 
expressly included such associations, 
and a statement in a certificate that 
it is issued on the express condition 
that insured shall comply with the 
constitution, made a part thereof, 
does not make a section of the con- 
stitution requiring action within a 
certain time a part of the contract, 
so as to defeat an action commenced 
after such time. Grand Lodge B. R. 
T. vy. Groves, supra. 

[c] In Georgia Civ. Code § 2471, 
requiring a copy of the by-laws of 
the insurance company to be, at- 
tached to the policy in order to make 
it a part of the contract of insur- 
ance, does not apply to fraternal 
beneficiary insurance. Fraternal L. 
etc., Assoc. v. Evans, 140 Ga, 284 
78 SE 915; Independent Order of 
Puritans v. Cadden, 25 Ga. A. 27, 
102 SE. 454; Sovereign Camp W. O. 


[45 C. J.—3] 
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W. v. Keen, 16 Ga. A. 703, 86 SE 
88; Supreme Ruling F. M. C. vy. 
Blackshear, 13 Ga. A. 329, 79 SE 210 
{dist Heralds of Liberty v. Bowen, 8 
Ga. A. 325, 68 SE 1008 (where the 
so-called ‘‘fraternal association’ was 
an assessment association without 
ritual or lodge form of government, 
and hence not a true fraternal asso- 
ciation) ], 

{d] In Kentucky (1) St. (1903) § 
679, providing that policies or certifi- 
cates Shall have attached thereto the 
portion of the constitution or by- 
laws referred to or they cannot be 
considered a part of the contract, 
was held to control all insurance 
contracts, including fraternal benefit 
certificates. Masonic Life Assoc. v. 
HBasley, 178 Ky. 56, 198 SW 569; Su- 
preme Council C. K. A. v. Fenwick, 
169 Ky. 269, 183 SW 906; Nuetzel 
v. Travelers’ Protective Assoc., 168 
Ky. 734, 183 SW 499; American Pa- 
triots v. Cavanaugh, 154 Ky. 653, 157 
SW 1099; Ferlage v. Supreme Tribe 
By Hy 530! Key.) 645, § 15.0) SW! 395 
Grand Lodge A. O. U. W. v. Denzer, 
129 Ky. 202, 110 SW 882, 33 KyL 
643; American Guild vy. Wyatt, 125 
Ky. 44, 100 SW 266, 30 KyL 632; 
Mooney v. Grand Lodge A: O. U.. W., 
114 Ky. 950, 72 SW 288, 24 KyL 
1787; Supreme Commandery U. O. G. 
C. W. v. Hughes, 114 Ky. 175, 70 
Sw 405, 24 KyL 984. (2) The stat- 
ute did not prevent unattached by- 
laws from being consulted when 
necessary to ascertain the meaning 
of a contract otherwise unfinished 
and unenforceable, and to prevent 
injustice. Nuetzel v. Travelers’ Pro- 
tective Assoc., 168 Ky. 734, 183 SW 
499. (3) But under Act March 24, 
1906 (L. [1906] c 141) amending the 
original section, fraternal societies 
were exempted from the operation of 


the rule. Dickinson v. Fraternal Aid 
Union, 175° Ky. 410, 194 SW 349; 
Supreme Council C. K. A. v. Fen- 
wick, 169 Ky. 269, 183 SW. 906; 


American Patriots v. Cavanaugh, 154 
Ky. 653, 157 SW 1099; Ferlage v. 
Supreme Tribe B. H., 153 Ky. 645, 
156 SW 1389; American Guild v.. Wy- 
att, 125 Ky. 44, 100 SW 266, 30 KyL 
632; Bankers’ Fraternal Union vv. 
Donahue, 109 SW 878, 33 KyL 196 
(delivery of a copy of the by-laws 
to insured at time of delivery of 
certificate was not a compliance with 
the statute). (4) Such amendment, 
however, does not affect the applica- 
tion of the original act as to con- 
tracts of fraternal benefit insurance 
made before the amendment went 
into effect. American Patriots v. 
Cavanaugh, supra; Ferlage v. Su- 
preme Tribe B..H., supra. (5) The 
original section did not prescribe a 
mere rule of evidence, but deter- 
mined what should constitute the 
contract between the parties, and 
hence a society doing business on the 
lodge system when sued on a claim 
which matured prior to the amend- 
ment, was not entitled to introduce 
in evidence after the amendment took 
effect provisions of its constitution 
and by-laws to limit its liability 
which were not contained in or at- 
tached to the certificate. American 
Guild v. Wyatt, supra. 

[e] In Minnesota benevolent fra- 
ternal associations are not included 
in the class of insurance companies 
referred to in Rev. L. (1905) § 1616, 
providing that the by-laws shall not 
be considered as a part of the con- 
tract unless incorporated in the 
policy. Louden vy. Modern Brother- 
ood of America, 107 Minn. 12, 119 
W_ 425. 

[f] In New York Ins. L. § 58, pro- 


[45 C.J.] 33 


the society will be deemed to have waived the pro- 
visions of the constitution or by-laws, and the 
certificate will govern the rights of the parties, 
if it is one which the society has power to issue,°® 
and the constitution and by-laws are not attached 


viding that the entire agreement 
must be contained in the policy or 


attached to it, does not apply to 
fraternal benetit society, governed 
by Ins. L. 230 subd 4, as amended 


by L. (1911) ¢ 198. Hoff v. Hoff, 175 
App. Div. 40, 161 NYS 520 [aff 98 
Misc. 61, 161 NYS 1012 (app dis 
222 N. Y. 603 mem, 118 NE 1062) 
mem) ]. 

{g] In Pennsylvania (1) the stat-’ 
ute requiring copies of the constitu- 
tion and by-laws of an insurance 
company to be attached to the policy 
in order to make them a part of 
the contract does not apply to cer- 
tificates in mutual benefit associa- 
tions. Porter v. Commonwealth Cas- 
Dal ty) Cocei26 TRA rad 0510 vA 5S 
Lafferty v. Supreme Council Cc. M. 
B. A., 259 Pa. 452,103 A 280; Marcus 
v. Heralds of Liberty, 241 Pa. 429, 
88 A 678; Lithgow v. Supreme Tent 
Ko MO Wis 6S Ba. 62292) /\ 302 ALS 80s 
Johnson vy. Philadelphia, etc., R. Co., 
163 Pa. 127, 29 A 854; Dickinson v. 
Ancient Order United Workmen, 159 
Pa. 258, 28 A 293; Williams v. Police 
Beneficiary Assoc., 28 Pa. Dist. 537;! 
Donlevy v. Supreme Lodge S. H., 1 
Pa, Dist. 213, 11 Pa. Co. 477; Nickum 
v. Grand Lodge, 37 Pa. Co. 104; Espy 
v. American Legion ef Honor, 7 Kulp 
134. (2) But where a_ beneficial 
association issues a_ straight life 
policy, the statute requiring the by- 
laws to be attached to the policy 
applies. Porter v. Commonwealth 
Casualty Co., 267 Pa. 410, 110 A 153; 
Marcus v. Heralds of Liberty, 241 
Pa, 429, 88 A 678; Helmbold v. Inde- 
pendent Order of Puritans, 61 Pa. 
Super. 164. 

[h] In Ontario the statute pro- 
vides that every written contract 
of insurance shall have set out in 
full on its face or back all its terms, 
but that friendly societies, instead 
of so setting out the complete con- 
tract, may indicate therein its terms 
by reference to the rules containing 
them. Waller v. Independent Order 
of Foresters, 5 OntWR 16. 

Generally see Insurance § 221;-Life 
Insurance § 71. , 

58. Ark.—Mosson y. Woodmen of 
Union, 164 Ark. 568, 262 SW 648: 
Runyan v. Runyan, 101 Ark. 353, 142 
SW 519. é 

Ga.—Independent Order. of Puri- 
fue v. Cadden, 25 Ga. A. 27, 102 SH 

Md.—Failey v. Fee, 83 Md. 83, 34 A 
839, 55 AmSR 326, 32 LRA 311. 

Minn.—Davidson v. Old People’s 
Mut. Ben. Soc., 39 Minn. 303, 39 NW 
803) Ted AL ras 2: 

Mo.—Laker v. Royal Fraternal 
Union, 95 Mo. A. 358, 75 SW 705. But 
see Boward v. Bankers’ Union of 
World, 94 Mo. A. 442, 68 SW 369 (by- 
law made part of contract controls 
where certificate imposes conditions 
in violation of by-law). 

Tex.—International Travelers’ As- 
soc, v. Griffing, (Civ. A.) 264 SW 263; 
Francis v. International Travelers’ 
Assoc., (Civ. A.) 260 SW 938; Inter- 
national Travelers’ Assoc. vy. Branum, 
(Civ. A.) 169 SW 389, 391 [cit Cyc]. 

Wis.—Stirn v. Supreme Lodge Bo- 
hemian Slavonian Benev. Soc., 150 
Wis. 18, 186 NW 164; McCoy v. 
Northwestern Mut. Relief Assoc., 92 
Wis. 577, 66 NW 697, 47 LRA 681; 
Morrison v. Wisconsin. Odd Fellows’ 
ae L. Ins. Co., 59 Wis. 162, 18 NW 


3, 

[a] Conflict as to due date of 
premiums.—Where benefit certificate 
and by-laws conflict as to due date 
of premiums, benefit certificate con- 
trols. Mosson v. Woodmen of Union, 
164 Ark. 568, 262 SW 648. E 


34 [45 C.5.] 
thereto or referred to therein,®® although some au- 
thorities have held, in cases where by-laws favor- 
able to insured conflict with the terms of the cer- 
tificate, that the by-laws will control.®°. If the 
member has no knowledge of the provisions of the 
constitution or by-laws in question the certificate 
governs,*! although the application makes the by- 
laws a part of the contract.°? But when the laws 
are referred to by apt words in the certificate and 
made a part of the contract of insurance, the cer- 
tificate and the laws together make out the con- 
tract,°* and the papers are to be construed together 
to ascertain the intention of the parties.°* By-laws 
which qualify the terms of the certificate of insur- 
ance are to be construed most favorably to insured.®* 
In case of conflict between the terms of the certifi- 
cate and the charter and statutory laws regulating 
the association, the terms of the certificate must 
yield to the charter and statutory regulations.*¢ 
But it has been held that, where the rate of assess- 
ment provided. for in the certificate is lower than 
required by the articles of incorporation, the mem- 
ber is not charged with constructive notice of the 
articles, so as to prevent a recovery on the certifi- 

[b] Effect of statute.—Under Rev. 
St. (1899) § 7903 declaring that every 
certificate shall specify the exact 
sum of money which it promises 
to pay upon the, contingency insured 


against, and that the corporation 
shall be obligated to the beneficiary 


Colo.—Modern 
P, 556. 
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Grand Lodge, 192 Ala. 301, 68 S 367. 
Ark.—Eminent Household C. W. v. 
McCray, 156 Ark. 300, 247 SW 379. 
Brotherhood 
America y. Lock, 22 Colo. A. 409, 125 


Ill.—Voight v. Kersten, 164 Tl, 314, 
Vv 


[§§ 28-29 


cate,’ especially where the: member pays all as- 
sessments and the association has received the bene- 
fits from the contract.*%8 

By-laws of superior and subordinate bodies. 
Where the by-laws of a grand lodge issuing mem- 
bership certificates and of the subordinate lodge 
of which a certificate holder becomes a member are 
conflicting, the by-laws of the grand lodge control.®® 

[§ 29] b. Subsequent Provisions—(1) Of Statutes. 
The rule that statutes will be construed as operating 
prospectively, unless it is clear that the legislature 
intended them to operate retrospectively,’° applies 
to statutes relating to beneficial associations ;"+ and 
apart from this they cannot be given a retrospective 
operation if, thus operating, they would interfere 
with vested rights or impair the obligation of pre- 
existing contracts.” However, a statute requiring 
by-laws to be attached to the certificate in order to 
render them a part of the contract has been held 
applicable to certificates issued before its enactment 
in so far as to require a by-law adopted after the 
enactment of the statute to be attached to such cer- 
tificates.7* An amendment of the society’s charter 
raising the age limit of members is not retroactive 
of America, (A.) 275 SW 552. 

Nebr.—Knights of Maccabees of 


World v. Nitsch, 69 Nebr. 372, 95 NW 


of | 626, 5 AnnCas 257. 


for such payment at the time and 
to the amount specified in the policy 
or certificate, a provision of the by- 
laws of an insurance organization 
as to the amount of benefit to be 
paid is controlled by a _ conflicting 
recital in the policy. Courtney v. 
Fidelity Mut. Aid Assoc., 120 Mo. A. 
110, 94 SW 768,.101 SW 1098. 

{e] Certificate and by-laws held 
not inconsistent.—Supreme Royal Cir- 
cle F. W. vy. Morrison, 105. Ark. 140, 
150 SW 561. j 

59. Davidson v. Old People’s Mut. 
Ben. Soc., 39.Minn. 303, 39 NW 803, 
1 LRA 482. 

60. Zink v. Supreme Lodge, K. P. 
I. D., 217 Ill. A. 54; Booth v.,. Supreme 
Lodge K. P., 187 Ill, A. 372, 

61. Beach vy. Supreme Tent K. M. 


W., 177 N. Y. 100, 69 NE 281; Fitz-| 
Equitable Reserve Fund |} 


gerald v. 
Life Assoc., 3 NYS 214 [aff 15 Daly 
229,;5 NYS 837]. 

62. Fitzgerald v. Equitable Re- 
serve Fund Life Assoc., supra. 

63. Laker v. Royal 
Union, 95 Mo. A, 353, 75 SW_ 705, 

64. Laker vy. Royal Fraternal 
Union, supra; Eminent Household C, 
W. v. Hancock, 


SW 657. 
65. Laker v. Royal Fraternal 
Union, ..95 ,Mo.." A... 353, ‘75° SW | 705. 


See also Independent Order of Puri- 
tans v. Cadden, 25 Ga. A. 27, 102 SE 
454 (holding that in passing upon a 
conflict between’ the policy provisions 
and a by-law the courts will adopt 
the provision that will give the 
greater right to insured or his bene- 
ficiary). 

Construction in favor of insured 
generally see supra § 21. 

66. Finnell vy. Franklin, 55 Colo. 
156, 134 P 122. : 

67. Watts v. Equitable Mut. Life 
Assoc., 111 Iowa 90, 82.NW 441. 

68. Watts v. Equitable Mut. Life 
Assoc., supra. 

69. Fusco v. Grand Lodge §S. I. A, 
104 Conn, 157, 132 A 456. 

70. See Statutes [36 Cyc 1205]. 

71. U. S.—Knights Templars’, etc, 
Life Indemn. Co. vy. Jarman, 187 U. 
S: 197, 23 SCt' 108, 47 L. ed. 189 [aff 
104 Fed. 638, 44 CCA 938]. 

Ala.—Woodmen of World vy. Alford, 
206 Ala. 18, 89 S 528; Slaughter v. 


Fraternal | 


(Tex. Civ. A.) 174) 


45 NE 543; Supreme Lodge K. P A 
Reyman, 126 Ill. A. 482; Northwest- 
ern Traveling Men’s Assoc, y. Craw- 
ford, 126 Ill. A. 468. 

Ky.—Grand Lodge A. O, U. W. v. 
Denzer, 129 Ky. 202, 110 SW 882, 33 
KyL 643. 


Minn.—Ruder v. National C uncil 
K. & L. S., 124 Minn, 431, 145 NW 118; 
Leland v. Modern Samaritans, 111 


Minn. 207, 126 NW 728. 

Mo.—McCoy v. Modern Woodmen 
of America, (A.) 275 SW 552. 

Nebr.—Palmer vy. Loyal Mystic Le- 
gion of America, 86 Nebr. 596, 126 
NW 285, 

N. Y.—Foley vy. Royal Arcanum, 
-. N. Y. 196, 45 NE 456, 56 AmSR 
21, 

Oh.—Lentz v. Frittef, 92 Oh. St. 
186, 110 NE 6387. s 

Tex.—Smith ve Our United Broth- 
erhood, (Civ. A.) 191 SW 199. 

Wis.—McKnelly v. Brotherhood of 
American Yeomen, 160 Wis. 514, 152 
NW 169. 

Eng.—Clayton v. Owen, 
285, 54 Reprint 1148. 

Ont.—Re Sons of England Ben. 
Soc., 3 OntWR 680. 

[a] Tlustration.—L. (1907) ¢ 345 
§ 8 (Gen. St. [1913] § 38544), provid- 
ing that phanged in the rules of asso- 
ciations shal e retroactive, does 
not apply to benefit certificates is- 
sued before its enactment. 
National Council K. & L. 8., 124 Minn. 
4381, 145 NW 118. 

Peer omnes operation of statute 
as to: 

Change of designation of beneficiary 

see infra § 160. 


31 Beavy, 


| Eligibility of beneficiary see infra § 


136. r 

72. U. S.—Knights Templars, etc., 
Life Indemn. Co. v. Jarman, 187 U. 
S. 197, 28 SCt 108, 47 L. ed. 139 [aff 
104 Fed. 688, 44 CCA 93] (semble). 

Ala.—Beason v. Sovereign Camp 
W;, Ou. W,,. 208, Ala, 276, 94.8) 133% 
National Union v. Sherry, 180 Ala. 
627, 61 S 944, 

Tll.— Voight. v. 164. Til. 
314, 45 NE 543; Moore v. Chicago 
Guaranty Fund Life Soc., 76 Ill. A. 
433 [aff.178 Ill. 202, 52 NE 882]. 

Ind.—Supreme Council C. K. A, v. 
Logsdon, 183 Ind. 1838, 108 NE 587. 

Mo.—McCoy v. Modern Woodmen 


Kersten, 


Ruder y.. 


i C impairing the ob- 

ligation of contracts, when applied to 

a benefit certificate issued prior to 

the statute and expressly subject to 

all future changes in the by-laws. 

Knights of Maccabees of World v. 

Nitsch, 69 Nebr. 372, 95 NW _ 626, 

5:AnnCas 257, (3) So L. (1897) p 

132, exempting beneficiary associa- 

tions from the provisions of the gen- 

eral insurance laws, did not, as to the 
beneficiary in a certificate issued 
prior to the statute, violate Const. art 

2 § 15, prohibiting the enactment of 

any law impairing the obligation of 

contracts or retrospective in its op- 
eration, as the beneficiary had no 
vested right in the certificate. West- 

erman v. Supreme Lodge K. P., 196 

Mo. 670, 94 SW 470, 5 LRANS 1114. 

(4) And where a certificate was is- 

sued subject to a_ statute providing 

that suicide should:be no defense to 
an action thereon, and the statute 
was afterward repealed, a subsequent 
act restoring the suicide statute was 
not unconstitutional as applied to 
the certificate, the member being 
alive when the later act was passed. 

Knights Templars’, ete., Life Indemn. 

ie Vaslgnrees a Ue SH lgGa 23> SCe 
; ed, 1 aff 104 Fed. ; 

44. CCA 931. f ve 
Cross references: 

Alteration or amendment of statutes 
relating to beneficial associations 
generally see Beneficial Associa- 
tions § 25. 

Impairing obligation of contracts 
generally see Constitutional Law §§ 
593-777. 

Interfering with vested rights gen- 
erally see Constitutional Law §§8 
485-592. 

Retrospective: 

Laws generally see Constitutional 
Law §§ 778-784. . 

Operation of statute as to eligi- 
Led of beneficiary see infra § 


73. See infra § 32. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eS 


a 


§§ 29-30] 


as to a person who has secured his membership by 


misrepresentations as to his age.*4 


[§ 30] (2) Of Constitution and By-Laws?>—(a) 
Alterations made in the constitution 
and by-laws of a fraternal benefit society, whether 
by amendment or repeal of existing provisions or 
by the enactment of new provisions, will be given 
a prospective operation unless it clearly appears 
that they were intended to operate retrospectively,’® 


In General. 


74 Wiltshire v. Modern Wood- 
men of America, 76 Colo. 460, 232 
P3925. 

' 75. Amendment or repeal of con- 
stitution or by-laws of beneficial as- 
sociations generally see Beneficial 
Associations §§ 35-37. 2 

76. U. S.—Knights Templars’, etc., 
Life Indemn. Co. v. Jarman, 104 Fed. 
638, 44 CCA 93 [aff 187 U. 8. 197, 
23 SCt 108, 47 L. ed. 139]. 

Ark.—Sovereign Camp W. O. W. v. 
Compton, 140 Ark. 313, 215 SW 672. 

Cal.—Berlin v. Hureka Lodge No. 
9S KI P4132" -Caly 2294.) 64 Po2b4; 
Schack v. Supreme Lodge F. B., 9 Cal. 
A. 584, 99 P 989. 

Colo.—Sawyer v. Head Camp Pa- 
cific Jurisdiction W. O. W., 65 Colo. 
522, 177 P 968; Pittinger v. Pittinger, 
28 Colo. 308, 64 P 195, 89 AmSR 1938; 
Head Camp Pacific Jurisdiction W. O. 
We, v. krish; (23> Colo, A. =85, 127 P 
918. 

Ga.—Sovereign Camp W. O. W. v. 
Thornton, 115 Ga. 798, 42 SE 236; 
Eminent Household of Columbian 
Woodmen y. Eppes, 24 Ga. A. 762, 
102 SE 174; Fraternal Relief Assoc. 
vy. Edwards, 9 Ga. A. 43, 70 SE 265. 

Hawaii.—Rodrigues y. Portuguese 
Mut. Ben. Soc., 18 Hawaii 316. 

Tll.—Benton v. Brotherhood of R. 
Brakemen, 146 Ill. 570, 34 NE 939 
[rev 45 Ill. A. 112]; Field y. Modern 
American Fraternal Order, 184 Ill. A. 
224; Haley v. Supreme Court of 
Honor, 139 Ill. A. 478; Kaemmerer v. 
Kaemmerer, 137 Ill. A. 28 [aff 231 
Til. 154, 83 NE 133]; Nowak v. Mur- 
ray, 127 ill. A. 125° [rev._on “other 
grounds 223 Ill. 301, 79 NH 112, 7 
LRANS 393]; Supreme Lodge K. P. v. 
Reyman, 126 Ill. A. 482; Modern 
Woodmen of America v. Wieland, 109 
Til. A. 340; Northwestern Benev., etc., 
Aid Assoc. v. Wanner, 24 Ill. A. 357. 

Iowa.—Carnes v. Iowa Staté Trav- 
eling Men’s Assoc., 106 Iowa 281, 76 
NW 683, 68 AMSR 306. 

Kan.—Pickens v. Security Ben. As- 
soc., 117. Kan. 475, 231 P 1016, 40 
ALR 654; Ellis v. Fraternal Aid 
Union, 108 Kan. 819, 197 P 189; Bass 
v. Life, etc., Assoc., 96 Kan. 205, 150 
P 588, 589 [cit Cyc]; Taylor v, Mod- 
ern Woodmen of America, 72 Kan. 
443, 83 P 1099, 5 LRANS 283; Grand 
Lodge A. O. U. W. v. Haddock, 72 
Kan. 35, 82 P 583, 1 LRANS 1064. 

Mass.—Pain v. Société St, Jean 
Baptiste, 172 Mass. 319, 52 NE 502, 
70 AmSR 287. 

Miss.—Grant v. Independent Order 
of Sons & Daughters of Jacob, 97 
Miss. 182, 52 S 698. 

N. J.—Coghlan v. Supreme Con- 
clave L. O. H., 86 N. J. L. 41, 91 A 
132; Roxbury Lodge No. 184 I. O. O. 
F. y. Hocking, 60 N. J. L. 439, 38 A 
693, 64 AmSR 596; Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc. v. 
Winterstein, 58 N. J. Eq. 189, 44 A 
199: 

N. Y.—Spencer y. Grand Lodge A. 
O, U. W., 22 Mise. 147, 48 NYS 590 
[aff 53 App. Div. 627, 65 NYS 1146]. 

Okl.—Eureka Reserve L. Ins. Co. 
v Glazner, 115 Okl. 180, 242 P 181, 
185 [cit Cyc]. 

Pa.—Roblin v. Supreme Tent K. 
M. W., 269 Pa. 139, 112 A 70; Hayes 
v. German Ben. Union, 35 Pa. Super. 
142; Wheeler vy. Tolbert, 19 Pa. Dist. 
845. 
Tenn.—Jackson v. Loyal Additional 
Ben. Assoc., 140 Tenn. 495, 205 SW 
318. 

- ‘ex.—Hricson v. Supreme Ruling F, 
M. C., 105 Tex. 170, 146 SW 160 [rev 
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even though the laws of the society expressly au- 


thorize alterations therein,’’ and although the mem- 


(CIVIAL) = 18TS SW 9215 
Camp W. O. W. v. Wernette, (Civ. 
A.) 216 SW 669; Smith vy. Our United 
Brotherhood, (Civ. A.) 191 SW 199; 
Grand Lodge A. O. U. W. v. Stumpf, 
24 Tex. Civ. A. 309, 58 SW 840. 

Utah.—Maynard v. Locomotive En- 
gineers’? Mut. L., etce., Ins. Assoc., 14 
Utah 458, 47 P 1030. 

Ont.—Fawcett v. Fawcett, 26 Ont. 
A. 335, ; 

Que.—Lavigueur v. L’Union Mu- 
ot a de Bienfaisance, 16 Que. Super. 


[a] Rule applied.—Where the con- 
stitution authorized the association to 
amend it so, as to bind a member 
to any change in his contract with- 
out his assent, and the amended ar- 
ticles did not purport to change exist- 
ing contracts, the liability of the 
association on a certificate issued 
before the amendment is to be de- 
termined according to the constitu- 
tion as it existed when the certificate 
was issued. Carnes v. Iowa State 
Traveling Men’s. Assoc., 106 Iowa 281, 
76 NW 683, 68 AmSR 306. 

[b] Amendment held to operate 
retrospectively.—Pain v. Societé St. 
Jean Baptiste, 172 Mass. 319, 52 NE 
502, 70 AmSR 287; Lavigueur v. 
L’Union Mutuelle de Bienfaisance, 16 
Que. Super. 588. 

[ce] Amendment held not retro- 
spective.—By-law, providing that no 
person convicted of felony and im- 
prisoned in penitentiary should be 
eligible to membership, did not for- 
feit membership already existing. 
Pickens y. Security Ben. Assoc., 117 
Kan. 475, 231 P 1016, 40 ALR 654. 

Generally see Beneficial Associa- 
tions § 6 text and notes 91-93. 

77. Covenant Mut. L. -Assoc. v. 
Kentner, 188 Ill. 431, 58 NE 966 [aff 
89 Ill. A. 495]; National Council K. 
& L. S. v. Dillon, 108 Tll. A, 183 [rev 
212 Tll. 320, 72 NE 367]; Grossmeyer 
v. District No. 1 I. O. B. B., 34 Misc. 
577, 70 NYS 893 [aff 70 App. Div. 90, 
74 NYS 1057 (aff 174 N. Y. 550 mem, 
67 NE 1083 mem)]. 

78. U. S—Knights Templars’, etc., 
Life Indemn. Co. v. Jarman, 187 U. S. 
197, 23 SCt 108, 47 L. ed. 139 [aff 104 
Fed. 638, 44 CCA 93]. 

Del.—Emmons v. Supreme _ Con- 
clave I. O, H., 22 Del. 115, 68 A 871. 

Ga.—Ancient Order United Work- 
men v. Brown, 112 Ga. 545,\37 SE 890; 
Eminent Household of Columbian 
Woodmen vy. Eppes, 24 Ga. A. 762, 102 
SE 174. 

Tll._— Field v. Modern American 
Fraternal Order, 184 Ill. A, 224; 
Modern Woodmen of America v. Wie- 


land, 109 Ill. A, 340. 
N. Y.—Bottjer v. Supreme Council 
A. L. H., 78 App. Div. 546, 79 NYS 


684 [aff 37. Misc. 406, 75 NYS 805]; 
Roberts v. Cohen, 60 App. Div. 259, 
70 NYS 57 [rev 33 Misc, 536, 68 NYS 
949, and aff 173 N. Y. 580 mem, 65 
NE 1122 mem]. 

Or.—Wist v. Grand Lodge A. O. U. 
W., 22 Or. 271, 29 P 610, 29 AmSR 
6038. : 

Pa.—Wheeler vy. Tolbert, 19 Pa. 
Dist. 845. 

Tenn.—Hodley v. Queen City Camp 
No. 27 W. O. W., 1 Tenn. Ch. A. 413 
(where neither the member nor the 
beneficiary had actual notice of the 
amendment, and the certificate was 
never changed to conform thereto). 
pepe ren mueent v. Fawcett, 26 Ont. 

«OOD. 7 

Effect of agreement generally see 
infra § 31. 


Sovereign 


ber agrees to be bound by future changes;7* and 
even where a retrospective operation was intended, 
the alterations do not govern the rights and liabili- 
ties of preéxisting members and their beneficiaries 
if vested rights. would thereby be defeated or the 
obligation of contracts be impaired:7? So long, how- 
ever, as they do not impair preéxisting contracts 


79. U. S.—Smythe vy. Supreme 
Lodge K. P., 198 Fed. 967 [aff 229 
Fed. 438, 137 CCA 32 (rev on othe 
grounds 245 U. S. 594, 38 SCt 210, 62 
L, ed. 492)]; Supreme Council A. L/ 
H. v. Getz, 112 Fed:-119, 50 CCA 153, 
Laff 109 Fed. 261]. 

Cal.—Benjamin -v. Mutual Reserv 
Fund L. Assoc., 146 Cal. 34, 79 P ate 
Linneweber v. Supreme Council @ K) 
A., 30 Cal. A. 315, 158 P 229: Schack 
v. Supreme Lodge F, B., 9 Cal. A. 584,| 
a ie ary ise ye v. District Grand 

odge No. . OW BY Bi 2 SAS : 
84 P 271. cake eae 

Colo.—Pittinger v. Pittinger, 
Colo. 308, 64 P 195, 89 AmSR 193. 

Hawaii.—Rodrigues yv. Portuguese 
Mut. Ben. Soc., 18 Hawaij 316. 

Ill.—Steen v: Modern Woodmen off 
America, 296 Ill. 104, 129 NH 546, 17 
ALR 406; Zeman v. North American 
Union, 263 Ill. 304,105 NE 22 [aff 181 
Ill. A. 551}; Covenant Mut. Life As-4 
soc. v. Tuttle, 87 I.-A. 309; North- 
western Benev., etc., Aid. Assoc. v. 
Wanner, 24 Ill, A. 357. 

Ind.—Brotherhood of Painters, etc, 
v. Moore, 36 Ind. A. 580, 76 NE 262) 

Iowa.—Haines v. Modern Woodme 
of America, 189 Iowa 651, 178 NW 
1010; Wasson vy. American Patriots, 
148 Iowa 142, 126 NW 778; Sieverts 
v. National Benev. Assoc., 95 Iowa 
710, 64 NW 671; Courtney v. U. S! 
Masonic Ben. Assoc., 53 NW 238 
Hobbs v. Iowa Mut. Ben. Assoc., 8 
Iowa 107, 47 NW 983, 31 AmSR 466, 
11 LRA 299. 

Ky.—Bright v. Supreme Council C. 
K. & L. A., 183 Ky. 388, 209 SW 379. 

Mich.—Pokrefky vy. Detroit Fire- 
men’s Fund Assoc., 121 Mich. 456, 80 
NW 240; Wheeler v. Supreme Sitting 
O. I. M., 110 Mich. 437, 68 NW 229; 
hy v. Detroit. Fire Dept., 31 Mich. 

Mo.—Stephens v. Noschang, (A.) 
199 SW 706; Young v. Railway Mail 
Assoc., 126 Mo. A. 325, 108 SW 557; 
Hysinger v. Supreme Lodge K. & L 
H., 42 Mo. A. 627. 

N. J.—Sautter v. Supreme Conclav 
TO. ERS 160 No Le t63, TL A238 28 
Pirics v. First Russian Slavonic 
Greek Catholic Beney. Soc, 83 N. J. 
Has 29589 SAo 10386. 

N. Y.—Weber v. Supreme Tent K, 
M. W., 172.N. Y. 490, 65 NE 258, 92 
AmSR 753; Parish v. New York Prod; 
uce Exxch., 169°N. Y. 34, 61 NE 977, 56, 
LRA 149; Stewart v. Thorburn, 171! 
App. Div. 258,157 NYS 242; Feldblum 
v. Congregation Bikur Cholim, 131 
App. Div. 854, 116 NYS 289; Fargo v. 
Supreme Tent K, M. W., 96 App. Div. 
491, 89 NYS 65 [aff 185 N. Y. 578 
mem, 78 NE 11083 mem]; Deuble v. 
Grand Lodge A. O. U. W., 66 App. 
Div. 328, 72 NYS ‘755 [aff 172 N.Y: 
665 mem, 65 NE 1116 mem]; Donald- 
son v. Supreme Council C. B. .L., 180, 
NYS 598 [rev on other grounds 200) 
App. Div. 8438 mem, 191 NYS 922; 
mem]; Coyle v. Father Matthew To- 
tal Abstinence Benev. Soc, 17 NY 
WklyDig 17. 

N. C.—Wilson v, Supreme Conclave 
lO} HR. 174 NSCii628:-9 Six 443° 

Oh.—Court Forest City No. 10 F. 
A, v. Rennie. 2 Oh. Cir. Ct. N. S, 510, 
25 Oh. Cir. Ct. 790. : 

Okl.—Eureka Reserve L. Ins. Co. v. 
Glazner, 115 Okl. 180, 242 P 181, 185 
[eit Cyc]. 

Pa.—Marshall v. Pilots’ Assoc., 206 
Pa, 182, 55 A 916; Becker v. Berlin 
Ben. Soc., 144 Pa. 232, 22 A 699, 27 
AmSR 624; Swain v. Grand Lodgg 
A. O. U. W., 22 Pa. Co. 548. 
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36 [45 C.J.] 
of insurance or interfere with vested rights,8° and 
are reasonable,*! alterations in the constitution and 
by-laws, if intended to operate retrospectively, enter 
into and become a part of those contracts, and are 
binding on the society and its members and their 
beneficiaries,®? where the original constitution or by- 
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[§ 30 
laws reserve to the society the right to make altera- 
tions therein,®? and the contract as made expressly 
subjects the member to the constitution and by- 
laws,®* or where the member expressly agrees to be 


bound, not only by the existing laws, but also by such 
as may be afterward enacted.®®° An agreement to 


Sa,¢.—-littlen Vv. «Henry, el Uses. 3G. 
230, 93 SE 1008. ‘ 

Tex.—Ericson v. Supreme Ruling 
im. MM. G., 106 Pex, 170; 146.S'w2160 
[rev (Civ. A.) 131 SW 92]; Interna- 
tional Travelers’ Assoc. v. Griffing, 
(Civ. A.) 264 SW 268; Supreme Coun- 
cil A. L. H. v. Batte, 34 Tex. Civ. A. 
456, 79 SW_ 629; International Order 
of Twelve K. & D. T. v. Boswell, (Civ. 
A.) 48 SW 1108. 

Ont.—Faweett v. Fawcett, 26 Ont. 
A. 335. 

And see infra § 31. 

[a] The society cannot change the 
objects of the association, or add en- 
tirely different and independent ob- 
jects to those embraced in the orig- 
inal articles. Union Benev. Soc. No. 
8 v. Martin, 113 Ky. 25, 67 SW 38, 23 
KyL 2276. P 3 

Generally see Beneficial Associa- 
tions § 36, 

80. See infra § 31. 

81. See infra § 31. 

s2. Cal.—vValentine v. Head Camp 
Pacific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 8 ALR 380;, Lawson v. 
Hewell, 118 Cal. 613, 50 P 763, 49 
LRA 400. - 

Conn.—Kane v. Knights of Colum- 
bus, 84 Conn. 96, 79 A 63. 

Tll.—Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 NE 546, 17 
ALR 406; Supreme Council C. K. A. 
v. Franke, 137 Ill. 118, 27 NE 86 [aff 
SA (TN. A. 651]; 

Kan.— Ellis v. Fraternal Aid Union, 
LOS Kan. -819}..197..P 189. 

Ky.—Bright v. Supreme Council C. 
K. & L. A., 183 Ky. 388, 209 SW 379. 

La.—Thompson v. Amos Lodge No. 
1487 G. U. O. O. F., 4 La: A. (Orleans) 
217. 

Me.—Wallace v. United Order of 
Golden Cross, 118 Me. 184, 106 A 
Vols 

Mass.—Reynolds v. Supreme Coun- 
cil R. A., 192 Mass. 150, 78 NE 129, 
7 LRANS 1154. 

Mich.—Peet v. Great Camp K. M., 
83. Mich. 92, 47 NW 119. 

Miss.—Newman y. Supreme Lodge 
K. P., 110 Miss. 371, 70 S 241, LRA 
1916C 1051. 

Nebr.—Funk v, Stevens, 102 Nebr. 
681, 169 NW 6; Shepperd v. Bankers 
se ee of World, 77 Nebr. 85, 108 NW 
188. 


N. Y.—Parish v. New York Produce 
Eixch., 169 N. Y. 34,61. NE 977, 56 
LRA 149; Sanger v. Rothschild, 123 
N. Y. 577, 26 NE 38 [aff 50 Hun 157, 2 
NYS 794]; Tierney v. Perkins, 193 
App. Div. 611, 185 NYS 101; Cun- 
ningham v. Supreme Council R. A., 
165 App. Div. 52, 151 NYS 83; Lewin 
v. Koerner Benev. Assoc., 125 App. 
Div. 91, 109 NYS 101; O’Brien v. Su- 
preme Council C. B. L., 81 App. Div. 
1, 80 NYS 775 [aff 176 N. Y. 597 mem, 
68 NE 1120 mem]; Durian v, Central 
Verein of Hermann’s Scehnne, 7 Daly 
168; Faso vy. La Cerdese Commodore 
Vito La Mantia Soc., 93 Misc. 163, 156 
NYS 1090;-Mitterwallner v. Supreme 
Lodge K. & L. G. S., 86 NYS 786. 

Oh.—Thesing v. Supreme Lodge K. 
A., 11 Oh. Dec. (Reprint) 88, 24 Cine 
LBul 401, 

Pa.—St. Patrick’s Mut. Ben. Soc, v. 
McVey, 92 Pa. 510. 

Tex.—Bollman v. Supreme Lodge 
K. H., (Civ. A.) 53° SW. 722. 

Wash.—Miller v. Supreme Tent K. 
M. W., 108 Wash. 689, 185 P 593. 
~ Wis.—Langnecker vy. Grand Lodge 
A. O. U. W., 111 Wis. 279, 87 NW 293, 
87 AmSR 860, 56 LRA 185. 

Ont.—Re Supreme Legion S. K. CG, 
29 Ont. 708; Armstrong vy. Toronto 
Police Ben. Fund, 1 OntWR 829. 

Que.—Lavigueur v. L’Union Mu- 


Euoue de Bienfaisance, 16 Que. Super. 
[a] Authority to determine when 
change demanded vests in duly 
chosen and authorized representa- 
tives of members. Steen v. Modern 
Woodmen of America, 296 Ill. 104, 
129 NE 546, 17 ALR 406. 

[b] Alterations effected by new 
charter.—Where an association first 
incorporated in Kentucky, but. later 
abandoned its charter and obtained a 
charter in Missouri, and for many 
years, with the knowledge and recog- 
nition of the subordinate lodges and 
of deceased, continued to act under 
the later charter, the Missouri char- 
ter and the constitution and by-laws 
enacted thereunder controlled in de- 
termining the rights under deceased’s 
certificate, although he had joined be- 
fore the new charter was obtained. 
Bollman vy. Supreme Lodge K. H., 
(Tex. Civ. A.) 53..SW.°722, 

[c] Distinction. based on subject 
matter of amendment.—A distinction 
is to be made between amendments 
directly affecting the promise to the 
certificate holder as an insured per- 
son and amendments affecting his 
duties as a member of the corpora- 
tion bound to perform his part in 
providing means or otherwise as one 
of the association of insurers. The 
former are inoperative to impair the 
member’s rights unless he has agreed 
to be bound thereby. The latter do 
not impair the obligation of his con- 
tract, and are binding on him. Rey- 
nolds v. Supreme Council R. A., 192 
Mass. 150, 78 NE 129, 7 LRANS 1154. 

{d] A member is entitled to the 
advantage of changes in the laws as 
well as bound to submit to the bur- 
dens thereby imposed. Sovereign 
Camp W. O. W. v. Woodruff, 80 Miss. 
546, 32 S 4; Lavigueur v, L’Union 
Mutuelle de Bienfaisance, 16 Que. 
Super: 588. 

Generally see Beneficial 


tions § 35. 

83. U. S.—Knights of Pythias Vv. 
Mims, 241 U. S. 574, 36 SCt 702, 60 
L. ed. 1179; Stockwell v. Supreme 
Council I. O. F., 216 Fed. 205. 

Ala.—Ellison v. District Grand 
Lodge .No, 23 G.)\U:, O. 0.58. ¢41CAla, 
A. 442, 66 S 872, 

Ark.—HEminent Household C. W. v. 
Hewitt, 122 Ark. 480, 184 SW 52, 53 
[eit Cyc]. 

Cal.—Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal, 
192,01 800: P22) (8. ATR! 380s asst -v. 
Petaluma Mut: Relief Assoc., 118 Cal. 
6, 49 P 1056; Robinson v. Templar 
Lodge No, 17 I. O. O. F., 117 Cal, 370, 
49 P 170, 59 AmSR 198; Stohr v. San 
Francisco Musical Fund Soc., 82 Cal. 
557, 22 P 1125. 

Conn.—Kane v, Knights of Colum- 
bus, 84 Conn. 96, 79 A 63. 
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70 AmSR 287; Torrey v. Baker, 1 
Allen 120. 
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Camp W. O. W., 218 App. Div. 228, 
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Wis.—United Order of Foresters v. 
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Lodge I. O. O. F., 28 Ont. 238 [aff 24 
Ont. A. 585]. 

[a] “Necessary” changes.—W here 
the by-laws of a fraternal beneficiary 
society permit “necessary” changes, 
it is not essential that changes be 
indispensable in order to be neces-, 
sary: Uhl v. Life, etc., Assoc., 97 
Kan. 422, 155 P 926. 
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Malta, 95 Tenn, 157, 31 SW 493, 30 
LRA 838. 

Tex.—United Benev. Assoc. v. Cass, 
54 Tex. Civ. A. 628, 119 SW. 123; 
Eversberg v. Supreme Tent K. M. W., 
33 Tex. Civ. A. 549, 77 SW 246; Boll- 
man v. Supreme Lodge K. H., (Civ. 
A.) 5838 SW 722; Duer v. Supreme 
Council, O..C.. B.,, 24.,Tex, Civ. A. 4935 
52 SW 109. 

Wash.—Thomas v. Knights of 
Maccabees of World, 85 Wash. 665, 
149 P 7, LRA1I916A 750, AnnCas1917B 
804; Klein v. Knights & Ladies of ea 
curity, 79 Wash. 173; 140 P 72. 

Wis.—Dean y. Dean, 162 Wis. 308, 
156 NW 135; Curtis v. Modern Wood. 
men of America, 159 Wis. 303, 150 
NW 417; Loeffler v. Modern Woodmen 
of America, 100 Wis. 79, 75 NW 1012; 
Hughes v. Wisconsin ‘Oda Fellows’ 
Mut. L. Ins. Co., 98 Wis. 292, 78 NW 
1015; Schmidt v. Supreme Tent K. M, 
W., 97 Wis. 528, 73 NW 22. 

Ont. —Grainger vy. Order of Canad- 
ian Home Circles, 31 Ont. L. 461, 6 
OntWN 489, 26 OntWR 373 [app dism 
33) Ont: Li 116;.°21» DomLER, 110]; 
Doidge v. Dominion Council R. T. T., 
4 Ont. L. 423; Bartram v. Supreme 
Council R. A., 6 OntWR 404. 

Que.—Cousins y. Brotherhood o 
Locomotive Firemen, etc., 22 Que. K. 
B. 307, 14 DomLR 192 {dism app 42 
Que. Super. 110, 6 DomLR 26]. 

[a] Nature of aprecmiont.swnere 
a certificate provides for its for- 
feiture on the member’s noncompli- 
ance with “such by-laws as are or 
may be adopted,” and the application 
contains an agreement to the same 
effect, a mutual benefit society has 
the same power to change its rules 
as is conferred by ordinary agree- 
ment of applicant to be bound by sub- 
sequent regulations. Messenheimer, 
v. Fraternal Aid Union, 103 Kan. 552, 
a Ny Sea 22 ay AAS 

{b] The status of a member 
agreeing to be bound by subsequently 
enacted by-laws is not merely that of 
an insured, as he is part of a fra- 
ternal insurer, and thus bound by his 
membership obligations to contribute 
his share to a general fund raised by 
assessments to pay the insurance of 
all beneficial members in good stand-; 
ing. Sawyer v. Sovereign Camp w.. 
O. W., 105 Nebr. 395, 181 NW 191. 

[ec] Alterations by newly organ- 
ized grand lodge.—Where a member 
agreed when he joined that he would 
comply with all the laws, regulations, 
and requirements which had been, or 
might be, enacted by the order as a 
condition to his right to participate 
in the beneficiary fund, and during 
his membership jurisdiction over his: 
local iodge was transferred to a new 
grand lodge organized in his own 
state, to exercise jurisdiction over all 
the local lodges in that state, he was 
bound to comply with the laws and 
regulations subsequently made by 
such grand lodge the same as though 
they had been made by the grand 
lodge having original jurisdiction. 
Grand Lodge A. O. U. W. v. Burns, 84 
Conn. 356, 80 A 157. 

[d] Alterations effected through 
new charter.—A society first became 
incorporated in Kentucky, but later 
abandoned its charter and obtained 
a charter in Missouri, under which it 
continued to act for many years with 
the knowledge and recognition of the 
subordinate lodges and the deceased. 
It was held that, conceding that the 
Kentucky charter and the laws en- 
acted thereunder should control, the 
second charter would be in the nature 
of an amendment to the first, and as. 
the first provided for amendment, 
and deceased in his application 
agreed to comply with future regula- 
tions, a change in the rule for deter- 
mining beneficiaries was binding on 
him and on the beneficiaries. Boll- 
man v. Supreme Lodge K. P., (Tex. 
Civ. A.) 53 SW 

Generally see Beneficial Associa- 
tions § 385. 
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peeatitn which has, without the member’s knowl- 
edge, succeeded to the society’s assets and assumed 
On the other hand it has been held 
that, where a society after incorporating in one 
state abandons its charter and obtains a charter in 
another state and for many years, with the knowl- 
edge and recognition of the subordinate lodge and 
of a member, continues to act under the latter char- 
ter, such charter and the constitution and by-laws 
enacted thereunder control in determining the rights 
under a certificate, although the member had joined 
before the new charter was obtained.*? 
Alterations to conform to statute. 
the by-laws in order to make them conform to the 
provisions of a statute regulating fraternal benefi- 
Clary societies is binding on the wmembers and does 
not violate the terms of a certificate prohibiting a 


its labilities.°® 


change in its provisions.*$ 
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P:,.137 Cal. 8,.69 P 483. 
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Union, 107 Kan, 214, 191 P 291. 

89. See infra § 134, 
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91. See infra § 134. 
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K. & L. A., 183 Ky. 388,.209 SW 379, 
381 [cit Oye]; Wallace v. United 
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106 A 718; Pollak v. Supreme Council 
R. A., 40 ‘Misc. 274, 81 NYS 942. 
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Conn.—Kane v. Knights of Colum- 
bus, 84 Conn. 96, 79 A 63. 
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Jordan, 117 Ga. 808, 45 SE 33. 
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Pearson v. Knight Templars’, ete., In- 
demn. Co., 114 Mo. A. 283, 89 SW 588; 
Sisson v. Supreme Court of Honor, 
104 Mo. A. 54, 78 SW 297; Campbell 
v. American Ben. Club Fraternity, 100 
Mo. A. 249, 73 SW 342; Morton v. 
Supreme Council R. L., 100 Mo, A. 76, 
73 SW 259; Smith v. Supreme Lodge 
K. P.,/83 Mo, A. 512. 

Nebr.—Lange v. Royal Highlan- 
ders, 75 Nebr. 188, 106 NW 224, 110 
NW 1110, 121 AmSR 786, 10 LRANS 
666; Hall y. Western Travelers’ Ace. 
ASSoe,, 69 Nebr. 601, 96 NW 170. 

N. H.—Supreme Council As Tei Bow 
Adams, 68 N. H. 236, 44 A 380. 

N. J.—Sautter v. Supreme Conclave 

O. Hei t2. Nw. Jee 1, 8 2b; 62. JA. 629 
tatt RG IN. 4 Li, 763, 71 A 20215 
O'Neill vy. Supreme Council A. L. He 
70 N. J. L. 410, 57 A 463, 1 ‘AnnCas 
422; Parks v. Supreme Circle B. A., 
83 N. J. Ea. 131, 89 A 1042; Park v. 
Supreme Circle B. A., 81° N. J. Eq. 
330, 86 A 432; Poole v. Supreme Circle 
B. A., (Ch.) 85 A 821 [aff 80 N. J. Eq. 


259, 87 A 1118]. ; 
N. Y.—Wright v. Knights of Mac- 
eabees of World, 196 N. Y. 391, 
89 NE 1078, 1384 AmSR_ 838, 381 
LRANS 428; Ayers vy. Grand Lodge 
Avie OSes, 451 B88 Nie, - 280, 
NE 1020; Evans v. Southern Tier 
Masonic Relief Assoc. 182 N, Y. 
453, 75 NE 317; Beach v. Supreme 
Tent K. M.,.177.N. Y. 100, 69 NE 281; 
Shipman v. Protected Home Circle, 
174 N. Y. 398, 67 NE 83, 68 LRA 347; 
Langan v. Supreme Council A. L. 
174 N. Y. 266, 66 NE 932; Stewart v. 
Thorburn, 171 App. Div. 258, 157 NYS 
rg ; Peo. v. Chapter Gen. of America 
K, J. & M., 182 App. Div. 410, 116 
NYS: 985 [mod on other grounds 198 
N. Y. 15, 90 NE 1134]; Wright v. 
Knights of Maccabees, 122 App. Div. 
904, 106 NYS 1150; Mock v. Supreme 
Council R. A., 121 "App. Div. 474, 106 
retest se Hatton v. Supreme Council 
1128 [aff 186 N. Y..577 mém, 79 NE 
1106 mem]; McCloskey Vv. Supreme 
Council A. tu tet 109 App. Div. 309, 
96 NYS 347; Butler vy. Supreme Coun- 
ceil A, L. 126. 105 App. Div. 164, 93 


110 nage Div. 918, 96 NYS | 


N 


[§§ 30-31 


become vested on the member’s 


death,®® and consequently the society cannot there- 
after ‘alter its laws to the beneficiary’s detriment.®? 
Before the member’s death, however, the rights of 
the beneficiary are by the weight of authority merely 
contingent,®! and hence he cannot, in the lifetime 
of the - member, question the right of the society to 
alter its laws.°? 

[§ 31] (b) Reasonableness of Alterations; Im- 
pairing Vested Rights or Obligation of Contract. 
The rule that a fraternal benefit association may, 
under a reserved power, alter the provisions of its 
constitution and by-laws®? is subject to the qualifica- 
tion that a general reservation of the right to alter 
rests upon ‘the implied condition that the altera- 
tions, as applied to existing members, shall: be rea- 
sonable and not destructive of vested rights or the 
obligation of existing contracts.®4 
make changes in the constitution and by-laws which 


The right to 


NYS 1012 '\faff 186 N. Y. 514 mem, 
78 NE 1101 mae Smith v. Supreme 
Council A. L. 94 App. Div. 357, 88 
NYS 44; Wiiliains v. Supreme Coun- 
cil A. L. H., 80 App. Div. 402, 80 NYS 
T1383 Bottjer v. Supreme Council A. 
L. EH, 78 App. Div. 546, 79 NYS 684 
{aft 37 Misc. 406, 75 NYS 805]; Gross- 
mayer vy. District INO. 12. \O. fe IBS. 
70 App. Div. 90, 74 NYS 1057 [aff 34 
Misc, 577, 70 NYS 393, and aff174 
N.Y. 550 mem, 67 NE 1083 mem]; 
Roberts v. Cohen, 60 App. Div. 259, 
70 NYS 57 [rev 33 Misc. 536, 68 NYS 
949, and aff 173 N. Y. 580 mem, 65 
NE’ 1122 mem]; Tierney v. Perkins, 
111 Misc. 331, i181 NYS 319 [rev on 
other grounds 193 App. Div. 611, 185 
NYS 101]; Cipriano v. Societa San 
Salvatore, 94 Misc. 131, 157 NYS 467 
[rev on other grounds 161 NYS 284]; 
Wright v. Knights of Maccabees of 
World, 48 Misc. 558, 95 NYS 996; 
Graftstrom v. Frost "Council No. 21 
O. C.. F., 19 Mise. 180, 43 NYS 266; 
Tierney ” v. Perkins, 179 JN Y Sc 29578 
Coyle v. Father Matthew Total Ab- 
a, Benev. Soc., 17 NYWklyDig 


C.—Wilson vy. Supreme Conclave . 


B18 %. H., 174 N. C. 628, 94 SH 443; 
Williams v. Supreme Conclave a a: 
H., 172 N. GC. 787, 90 SE 888; Bragaw 
Vv. "Supreme Lodge K. & L. isi 128 N. 
C. 354, 38 SE 905, 54 LRA 602; 
Strauss v. Mutual Reserve Fund Life 
Assoc., 126 N. C. 971, 36 SE 352, 83 
AmSR 699, 54 LRA 605, 1283 N.C. 
465, 39 SE 55. 

Oh.—Pellazzino v. German Catholic 


St. Joseph’s Soc., 9 Oh. Dec. (Re- 
print) 635, 16 CineéLBul Ph 
Okl,—Bureka Reserve L. Ins. Co. 


v. Glazner, 115 Okl. 180, 242 P 181, 
184 [quot Cye]; Sovereign Camp WwW. 
O. W. v. O'Neil, 86 Ok]. 16, 205 P 
pip fenes By Monee Woodmen of 
merica 135, 187 P 675, 
1915A 264 a: 
Pa.—Roblin v. Supreme Tent K. M. 
W.,' 269 Pa, 139, 112 A 70: Haley 
Equitable Aid Union, 168 Pa. 377, 31 
A 1066; Persell v. Maceabees, 86 "Pa. 
Super. 402. 
enn.—Gaut v. American Legion of 
Honor, 107 Tenn. 603, 64 SW 1070, 55 
LRA 465. 
Wis.—Wuerfler v. Grand Grove O. 


D., 116 Wis. 19, 92 NW 438, 96 AmSR. 


940. 

See Rushbrook vy. Order Canadia 
Home Circles, 12 OntWN 21 (ata 
ment to constitution should be so 
construed as not to contravene under- 
taking with insured). 

Generally see Beneficial Associa- 
tions § 35. 

Reasonableness of: 

Bor eniat alterations see infra 8§ 33— 


Provisions abrogating rule as to pre- 
sumption of death from absence see 
supra § 14 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


at het 
weet « 
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would otherwise interfere with vested rights or 
impair the obligation of contracts rests on contract, 
and if a member has not agreed to be bound by 
future changes they are inoperative as to him, un- 
less he ratifies the changes or acquiesces therein, 
or otherwise waives his rights or estops himself 
from attacking them,®® and the fact that a member 
amended. or that 


knows that the by-laws have been 


95. U. S.—Smythe v. Supreme 
Lodge K. P., 198 Fed. 967 [aff 220 
Fed. 438, 187 CCA 32 (rev on other 
grounds 245 U. 8. 594, 38 SCt 210, 62 
L. ed. 492)]. 

Ala.—Woodmen of World vy. Al- 
ford, 206 Ala. 18, 89 S 528. 

Cal. —Schack v. Supreme Lodge F. 
B., 9 Cal. A. 584, 99 P 989; Bornstein 
v. District Grand Lodge No. 4 I. O. 
B.-B., 2 Cal. A. 624, 84 P 271. 

Til._Peterson v. Gibson, 191 Ill. 
865, 61 NE 127, 85 AmSR. 263, 54 
LRA. 836 [aft 92° Ill. A. 595]; Seott 
v. United Order of Foresters, 203 
Ill. A. 455; National Council K. & L. 
S. v. Dillon, 108 Ill. A. 183 [rev_on 
other grounds 212 Ill. 320, 72 NE 
3867]. 

Iowa.—Haines v. Modern Woodmen 
of America, 189 Iowa 651, 178 NW 
1010; Hobbs v. lowa Mut. Ben. Assoc., 
82 Iowa 107, 47 NW 983, 31 AmSR 
466, 11 LRA 299. 

Kan.—Miller v. Tuttle, 73 P 88. 

La.—Russ v. Supreme Council A. 
L. H., 110 La. 588, 34 S 697, 98 AmSR 
469. 

Mich.—Monger v. New Era _ Assoc., 
156 Mich. 645, 121 NW 823, 24 LRANS 


1027; Startling Vv. Supreme Council 
R. T. T., 108 Mich. 440,.66 NW 340, 62 
AmSR 709. 


Miss.—Masonic Ben. Assoc. v. Hos- 
kins, 99 Miss. 812, 819, 56 S 169 [cit 
Cyc]. 

Mo.—Chadwick v. Order of Triple 
Alliance, 56 Mo, A. 463; Grand Lodge 
CEO. 20. Va ve Sater, 44 Mo. A. 
445. 

N. Y.—Wiedynska v. Pulaski Polish 
Benev. Soc., 110 App. Div. 732, 97 
NYS 413; Butler v. Supreme Council 
A. L. H., 105 App. Div. 164, 98 NYS 
1012 Laff 186 N. Y. 514 mem, 78 NE 
1101 mem]; Zinna vy. Saveria Friscia 
Soc., 88 NYS 404.) 

N. C.—Wilson v. Supreme Conclave 
IT, O. H., 174 N..C.°628, 94 SEH 443; 
Johnson y. Grand Fountain U. O. T 
R., 185 N. C. 385, 47 SE 463; Makely 
vy. Supreme Council A. L. H, 133 N. 
CG. 367, 45 SE 649; Hill v. Mutual 
Reserve Fund Life "Assoc., 126° N.C: 
977, Ze SE 1023, 128 N. "°C. 463, 39 
SE 5 

Bhi omavelce Reserve L. Ins. Co. v. 
Glazner, 115 Okl. 180, 242 P 181, 184 
[quot Cyc]. 

Pa.—Sheetz v. Protected Home 
Circle, 256 Pa. 172, 100 A 749. 

[a] Construction of provision in 

~ certificate—A provision of the cer- 
tificate, that any failure of a member 
to comply with the laws and regula- 
tions of the association as prescribed 
by its grand lodge shall forfeit his 
certificate, is not an express provi- 
sion that he shall be bound by its 
by-laws thereafter enacted, without 
which he is not bound thereby. Ma- 
sonic Ben. Assoc. v. Hoskins, 99 Miss. 
Si2, 56, 5 169. 

[b] Consent by participating in 
meeting.—Where a member sent his 
proxy to a meeting of the associa- 
tion held in another state, it will be 
presumed, in the absence of evidence 
to the contrary, that such proxy was 
intended for the ordinary purposes 
of meetings; and hence a resolution 
passed thereat depriving the mem- 
ber of vested rights under his in- 
surance contract will not be binding 
on him by reason of his proxy. Hill 
vy. Mutual Reserve Fund Life Assoc., 
126 N. C. 977, 36 SE 1023, 128 N. GC 
463, 39 SE 56. 

[ec] Consent by representation.— 
Consent to alterations impairing the 
contract of insurance cannot be im- 
plied from the fact that the body 
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making the changes is composed of 
representatives elected by the subor- 
dinate lodges, of one of which in- 
sured was a member. Supreme Coun- 
ceil A. L. H. v. Getz, 112 Fed. 119, 50 
CCA 153 [aff 109 Fed. 261]; Fargo Vv. 
Supreme Tent K. M. W.,. 96 App. 
Div. 491, 89 NYS 65 [aff 185 N. Y. 
578 mem, 78 NE 1103 mem]. 

{d] An assent to by-laws “pre- 
scribed from time to time” does not 
make a subsequent by-law impairing 
the obligation of the contract a part 
of such contract. Scott v. United 
Order of Foresters, 203 Ill. A. 455. 

96. U. S.—Clymer v. Supreme 
Council A. L. H., 138 Fed. 470; Su- 
preme Council A. L. H. v. McAlar- 
ney, 135 Fed. 72, 67 CCA 546 [rev 
131 Fed. 538]; Supreme Council A. L. 
Eve Lippincott, 134 Fed. 824, 67 
tes 650, 69 LRA 803 [rev 130 Fed. 
Ill.—Ankele v. Workingmen’s Re- 
lief/ Soc. A. U. 'V.-0., 182° TTA. 470. 

Iowa.—Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116; Ferguson v. Grand 


Lodge I. L. H., 174 Iowa 61, 156 
NW 176; Fort v. Iowa Legion of 
Honoy, 146 Iowa 183, 128 NW 224; 


Courtney v. U. S. Masonic Ben. As- 
soc., 53 NW 238. 

La.—Russ v. Supreme Council A. 
rt ae 110 La. 588, 34 S 697, 98 AmSR 
469, 

Mass.—Atty.-Gen. v. Supreme Coun- 
cil A. L. H., 207 Mass. 586, 93 NE 
ee Atty.-Gen. v. Supreme Council 

. H., 206 Mass. 190, 92 NE 150; 
aiy -Gen. v. Supreme Council AVR 
H.; 206 Mass. 175, 92 NE 143; Sar- 
gent v. Supreme Lodge K. H, 158 
Mass. 557, 33 NE 650. 

Mich.—Pokrefky v. Detroit Fire- 
men’s Fund Assoc., 131 Mich. 388, 90 
NW 689, 96 NW 1057; Starling v. 
Supreme Council R. T. T., 108 Mich. 
440, 66 NW 340, 62 AmSR 709. 

N. J.—O’Neill v. Supreme Council 
A. L. H.,-70 N. J. L. 410, 57° A 463. 

N. Y.—McCloskey Vv. Supreme 
Council A. L. H., 109 App. Div. 309, 
96 NYS 347; Berg v. Badenser Unter- 
stuetzungs Vorein Von Rochester, 90 
App. Div. 474, 86 NYS 429; Hvans 
v. Southern Tier Masonic Relief As- 
soc., 76 App. Div. 151, 78 NYS 611; 
Penachio vy. Saati Soc., 33 Misc. 751, 
67 NYS 140. 


N. C.—Makely v. Supreme Council 


ALCL. HL, .1388°N.°C.7367, 45.-SH 649. 
Pa.—Margut v. United Brethren 
eer Aid, Soc,, 148 Pa, 185, °23 A 


Tex.—Independent Order of Puri- 
tans, v. Brown, (Civ. A.) 229 SW 
939: Supreme Council A. L. H. v. 
Lyon, (Civ. A.) 88 SW 435. 

Wis.—Stirn v. Supreme Lodge B. 
S. B. S., 150 Wis. 13, 1836 NW 164. 

[a] Consideration for assent.—A 
member may be bound by new by- 
laws when he consents to be _ so 
bound for a sufficient consideration, 
although such consent or agreement 
is not a part of his original con- 
tract. Ankele vy. Workingmen’s Re- 
lief Soc, .A,. U, V..0.,,, 182 Tll. A. 470 
(reduction of society’s liability and 
reduction of assessments constitute 
sufficient consideration). 

[b] Facts held not to create an 
estoppel.—Supreme Council A. L. H. 
v. Daix, 1380 Fed. 101, 64 CCA 435 
oe 127 Fed. 374]; Supreme Council 

L. H. v. Champe, 127 Fed. 541, 63 
econ, 282; Henderson © v. Supreme 
Council KOT: H., 120 Fed. 585; Richey 
v. Sovereign Camp W. O. W., 184 
Iowa 10, 168 NW 276, LRA1918F 
1116; Gibson v. Iowa Legion of 
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he voted for the amendments does not conclusively 
show. his consent that they shall have retroactive 
force so as to modify his contract.°7 But even where 
the member has agreed in the application or certifi- 
cate to abide by subsequent laws of the society, such 
agreement has generally been construed as an agree- 
ment to conform only to new or amended provi- 
sions which are reasonable,°* and which do not ma- 


Honor, 178 Iowa 1156, 159 NW 639; 
Russ v. Supreme Council ALTE 
110 La. 588, 34 S 697, 98 AmSR 469; 
Atty.-Gen.  v. Supreme Council A 
L. H., 206 Mass. 183, 92 NE we 
Williams v. Supreme Council A. 
H., 80 App. Div. 402, 80 NYS Tey 
Makely v. Supreme Council A. L. H., 
133 N. C. 367, 45 SE 649; Supreme 
Council “Ai... B.., v. Batté, 34 Tex, 
Civ. A. 456, 79 SW 629. 

[c] Payment of assessments (1) 

is not a consent to a change in the 
rules, where the member has refused 
to surrender his old certificate and 
accept a new one under the new 
rules. Stirn v. Supreme Lodge B. S. 
Bi Sa 50" Wiss 318; 136. Ni Wi 164. 
(2) Payment of assessments by the 
beneficiary, after the society made 
an ineffective change in the by-laws, 
is not an acquiescence in the change. 
Richey v. Sovereign Camp W. O. 
184 Iowa 10. 168 NW 276 LRAIOUSIF 
1116. (8) So if the society after 
an ineffective change in by-laws is 
not entitled to assessments from a 
beneficiary, the fact that she sub- 
mits to illegal exactions does not 
create an estoppel to discontinue 
them. Richey v. Sovereign Camp W. 
O. W., supra. 

Generally see Beneficial Associa- 
tions § 35 text and notes 97, 98 

Effect of surrendering: old certifi- 
cate and taking out new one see 
Supra § 25. 

Waiver or estoppel as to alterations 
relating to: 

Classification of members see infra 


Increase of assessments see infra § 


Reduction of benefits see infra -§ 42. 
97. Sheetz v. Protected Home Cir- 
cle, 256 Pa. 172, 100 A 749; Hayes v. 
reese Ben. Union, 35 Pa. Super. 
98. U. S.—Supreme Lodge F. U. A. 
v. Light, 195 Fed. 903, 115 CCA 591: 
Ala.—Fraternal Union of Ameritva 
v. Zeigler, 145 Ala. 287,89 S 751. 

Cal.—Bennett v. Modern ‘Woodmen 
of America, 52 Cal. A. 581, 199 P 343. 

Colo.—Modern Woodmen of Amer- 
ica v. White, 70 Colo, 207, 199 P 965, 
17 ALR 393. 

Ill.—Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 NE 546, 17 
ALR 406 [aff 218 Ti. A. Hoes Apitz 
v. Supreme Lodge K. & L. H., 274 Ill, 
196, 113 NE 63, LRA1917A. 183 [afe 
196. TU A, 2781; Reynolds v. North 
American Union, 204. Tih Agi Sb: 
Moses y. Illinois Commercial Men’s 
Assoc., 189 Ill. A. 440; Streeper v. 
Mut, Protective League, 186 Ill. A. 
535; Smith v, Mutual Reserve Fund 
Life Assoc., 140 Ill. A. 409. 

Iowa.—Hartman v. Fraternal Bank- 
ers’ Reserve Soc., 185 Iowa 1163, 171 
NW 677; Richey v. Sovereign Camp 
WwW. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116; Olson Vv. Modern 
Woodmen of America, 182 Iowa 1018, 
164 NW 346, LRA1918F 1164; Norton 
v. Catholic Order of Foresters, 138 
oe 464, 114 NW 8938, 24 LRANS 

Kan.—Uhl v. Life, ete., Assoe., 97 
Kan. 422, 155 P 926: Moore v. Life, 
etc., Assoc., 93 Kan. 398, 95 Kan. 591, 
148 P 981, 96 Kan. 3975 Lote Pst Os 
Knights of Maccabees of World v. 
Nelson, 77 Kan. 629, 95 P 1052. 

Md.—Clayton v. Supreme Conclave 
I. O. H., 130 Md. 31, 99 A 949; Royal 
Arcanum vy. Vitzthum, 128 Md. 523, 
97 A 928,, LRAI917A 179; Arold ‘v, 
Supreme Conclave ESO: 2 ie 123 Md. 
675, 91 A 829; Mathieu v. Mathieu, 
112 Md. 625, 639, 717 A 112 [cit Cyc]. 
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terially impair the contract or deprive the member 
of substantial rights vested thereunder. 
words an agreement to be bound by after-enacted by- 
laws, or a general reservation of the power to alter 
such laws, refers only to alterations tending to fur- 
ther the contract and not to such as tend to defeat 
Such agreement or reservation refers to altera- 
tions relating to the organization of the society gen- 
erally,? the conduct of its affairs,? its internal man- 
agement,* and the rights and liabilities of members 
as such, as distinguished from their rights and lia- 
bilities as holders of certificates of insurance.’ 
the agreement to be bound by alterations relates only 
to alterations in certain respects, the member is not 
bound by alterations in other respects which impair 
the obligation of the contract or interfere with 


it.t 


Minn.—Mooney v. Brotherhood of 
R. Trainmen, 162 Minn. 127, 202 NW 
341, 204. NW 957; Ledy v. National 
Council K. & L. S., 129 Minn.. 137, 
151 NW 905, LRAI915D 1095, Ann 
Casi916BH 486; Olson v. Court of 
Honor, 100 Minn. 117, 110 NW 374, 
117 AmSR 676, 8 LRANS 521, 10 
AnnCas 622; Tebo v. Supreme Coun- 
cil R. A., 89 Minn. 3, 98 NW_ 513; 
Thibert v. Supreme Lodge K. H., 78 
Minn. 448, 81 NW 220, 79 AmSR 412, 
47 LRA 186. 

Miss:—Sovereign Camp W. O. W. 
v. Miller, 125 Miss. 502, 87 S 892. 

Mo,.—Claudy v. Royal League, 259 
Mo. 92, 168 SW 593; Dieterich v. 
Modern Woodmen of America, 161 
Mo. A. 97, 142 SW 460; Lewine«v. 
Supreme, Lodge K. P. W., 122 Mo. 
A. 547, 99 SW 821. 

Nebr.—Case v. Supreme Tribe B. 
H., 106 .Nebr. 220, 184 NW 75, 18 
ALR 1172; Garrison v. Modern Wood- 
men of America, 105 Nebr. 25, 178 
NW. 842. 

Pa,.—Palmer v. Protected Home 
Ciréle, 252 Pa. 201, 97 A 188; Hayes 
Sooner Ben, Union, 35 Pa. Super. 

Tex.—Eaton vy. International Trav- 
elers’ Assoc,, (Civ. A.) 136 SW_ 817. 

Wash,—-Fordyce v. Modern Wood- 
: tags America, 129 Wash. 364, 225 P 

Wis.—Sweet v. Modern Woodmen 
of America, 169 Wis. 462, 172 NW 
143; Jaeger v. Grand Lodge O. H. S., 
tae Wis. 354, 1835 NW 869, 39 LRANS 


4. 

[a] In determining whether a 
subsequent by-law is reasonable, 
reference should be had to the na- 
ture and purpose of the contract 
read in the light of the objects of 
the order. Royal Arcanum vy. Vitz- 
thum, 128 Md. 523, 97 A 923, LRA 
1917A 179; Sawyer v. Sovereign Camp 
a O. W., 105 Nebr. 395, 181 NW 
194); 


Generally see Beneficial Associa- 
tions § 35. 

Reasonableness of agreement abro- 
gating rule as to presumption of 
death from absence see supra § 14. 

99. U. S—Knights Templarg’, etc., 
Life Indemn. Co. v. Jarman, 104 Fed. 
638, 44 CCA 93 [aff 187 .U. S. 197, 
23 SCt 108, 47 Li ed. 139]. 

Ala.—Fraternal Union of America 
v. Zeigler, 145 Ala. 287, 39 S 751. 

Ga.—Willis v. Sovereign Camp W. 
OAtW, 290 Gal AL 470) * 116" Si bas 
Eminent Household C. W. yv. Eppes, 
24 Ga. A. 762, 102 SE 174. 

Tll.— Reynolds v. North American 
Union, 204 Ill. A. 316, 

Ind.—Court of Honor vy. Rausch, 
50 Ind. A. 161, 95 NE 1018. 

Iowa.—Haines v. Modern Wood- 
men of America, 189 Iowa 651, 178 
NW 1010; Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116; Olson v. Modern 
Wpodmen of America, 182 Iowa 1018, 
164 NW 346, LRA1918F 1164; Fort 
v. Iowa Legion of Honor, 146 Iowa 
188, 128 NW 224; Norton v. Catholic 
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In other 


mine.® 


If 


Order of Foresters, 138 Iowa 464, 114 
NW 893, 24 LRANS 1030. 

Md.—Supreme Conclave I. O. H. vy. 
Rehan, 119 Md. 92, 85 A 1035, 46 
LRANS 308, AnnCas1914D 58. 

Mo.—Dessauer y. Supreme Tent K. 
M. .W., 278 Mo. 57, 210 SW 896; 
McCoy v. Modern Woodmen of Amer- 
ica, (A.) 275 SW 552; Schulz -v. Su- 
preme Tent K. M. W., (A.) 236 SW 
903; Dieterich v. Modern Woodmen 
of America, 161 Mo. A. 97, 142 SW 
460; Kavanaugh v. Supreme Council 
R. L., 158 Mo. A. 234, 138 SW_ 359; 
Umbarger v. Supreme Council R. L., 
(A.) 118 SW 1199; Smail v. Court of 
Honor, 136 Mo, A. 434, 117 SW 116, 
Young v. Railway Mail Assoc., 126 
Mo. A. 325, 103 SW 557; Lewine vy. 
Supreme Lodge K. P. W., 122 Mo. A. 
547, 99 SW 821; Zimmerman vy. Su- 
preme Tent K. M. W., 122 Mo. A. 591, 
99 SW 817; Morton v. Supreme Coun- 
cil Rt Vee 200 WNL. Ace CGy 00s) 
259; Smith v. Supreme Lodge K. P., 
83 Mo. A. 512. 

Nebr.—Kennedy v. Royal High- 
landers, 109 Nebr. 24, 189 NW 612; 
Sawyer v. Sovereign Camp W. O. W., 
105. Nebr. 395, 181 NW.191. : 

N. Y.—Steuernagel v. Supreme 
Council R. A., 284 N. Y. 251, 137 NE 
320; Wright v. Knights of Macca- 
bees of World, 196 N. Y. 391, 89 NE 
1078, 184 AmSR 838, 31 LRANS 423; 
Shipman v. Protected Home Circle, 
174 N. Y. 398, '67 NE 83, 68 LRA 
3847; Heath v. New York Safety Re- 
serve Fund, 69 Misc. 452, 125 NYS 852 
{aff 145 App. Div. 904 mem, 129 NYS 
1126 mem]. 

Pa.—Hipple v. Supreme Ruling F. 
HN O35, 10 Pa. Dist abi 26.cPage'Co, 
74. 

Tex.—Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 4388 [aff 
(Civ. A.) 254 SW 6387]; Brickson v. 
Supreme Ruling F. M. C., 105 Tex. 
170, 146 SW 160 [rev,.(Civ. A.) 18T 
SW 92]; International Travelers’ As- 
soc. v. Griffing, (Civ. A.) 264 SW 263; 
Francis v. International Travelers’ 
Assoc., (Civ. A.) 260 SW 938; Inde- 
pendent Order of Puritans v. Brown, 
(Civ. A.) 229 SW 939; Sovereign 
Camp W. O. W. v. Robinson, (Civ. 
A.) 187 SW 215; Eaton v. Interna- 
tional Travelers’ COlviteenAS 
136 SW 817. 

Wis.—Dean v. Dean, 162 Wis. 303, 
156 NW 135; Curtis v. Modern Wood- 
men of America, 159 Wis. 3803, 150 
NW 417; Stirn v. Supreme Lodge B. 
S. B. S., 150 Wis. 18, 186 NW 164. 
‘Ont.—Fawcett v. Fawcett, 26 Ont. 
a 335; Yelland v. Yelland, 25 Ont. A. 

And see cases supra note 94. 

[a] Changes in details of contract 
are authorized by such agreement, 
but not such changes as nullify the 
essential features of the contract. 
Curtis v. Modern Woodmen of Amer- 
ica, 159 Wis. 308, 150 NW 417; Stirn 
v. Supreme Lodge B. S. B. S., 150 
Wis. 13, 136 NW 164. 

1. Coghlan v. Supreme Conclave 
B Wats Beane os Rass all ake hein olla Se SUL NEO 


Assoce., 


[§§ 31-32 


i 


vested rights.6 Where the facts are not disputed, 
the question as to whether particular alterations 
are reasonable is ordinarily a question of law,’ 
which courts of equity have jurisdiction to deter- 


[§ 32] (c) Nature, Purpose, and Validity of Al- 
terations, and Knowledge of Member. 
stated, a member of the society will not ordinarily 
be bound by subsequent provisions or amendments 
of the constitution or by-laws unless they are rea- 
sonable and do not interfere with vested rights or 
impair the obligation of the contract.® 
more, to be binding on the members, it is neces- 
sary that the alterations in the constitution and 
by-laws should be such as the society has power to 
make;!° that they should be in harmony with the 


As before 


Further- 


Sautter v. Supreme Conclave I. O. H., 
76 N. J. +7638, 71, A 282. 

2. Supreme Council A, L. H. v. 
Getz, 112 Fed. 119, 50 CCA 153 [aff 
109 Fed. 261]; Kennedy v. Royal 
ugpndete, 109 Nebr. 24, 189 NW 


Seite S.—Smythe v. Supreme 
Lodge, 220 Fed. 438, 187 CCA 32 
{aff 198 Fed. 969, and rev on other 
grounds 245 U. S. 594, 38 SCt 210, 
62 L. ed. 492]. 

Ill.—Steen v. Modern Woodmen of 
World, 218 Ill. A. 162 [aff 296 Tl. 
104, 129 NE 546]. 

Mo.—Campbell v. American Ben. 
Club Fraternity, 100 Mo. A, 249, 73 
SW 342. 

Nebr.—Kennedy v. Royal High- 
landers, 109 Nebr. 24, 189 NW 612. 


N. Y.—Ayers v. Grand Lodge A. 
Ow. Wie a k8 8a NG (Ye C2805) Se O ees 
1020. 

4. Cal.—Bornstein Vv. District 


Grand Lodge No, 4 I. O. B. B., 2 Cal. 
A. 624, 84 P 271. 

Iowa.—Haines v. Modern Woodmen 
oe 189 Iowa 651, 178 NW 
1 é 

Ky.—Union Benev. Soc. No. 8 v. 
Martin, 113 Ky. 25, 67 SW 38, 23 
KyL 2276. 

Nebr.—Kennedy v. Royal High- 
landers, 109 Nebr. 24, 189 NW 612. 

N. Y.—Ayers v. Grand Lodge A. 
O. U. W., 188 N. Y. 280, 80 NB 1020. 

[a] This includes regulations 
having for their purpose the more 
definite identification of members in 
traveling, and the acquirement by 
members of greater proficiency in the 
knowledge of the teachings of the 
institution. Union Benev. Soc. No. 
8 v. Martin, 113 Ky. 25, 67 SW 38, 
23 KyL 2276. 

5. Richey v. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW 276, LRA 
1918F 1116; Reynolds. v. Supreme 
Council R. A., 192 Mass. 150, 78 NB 
129,.7, LRANS 1154, 7 AnnGas 776; 
Wilcox v. Court of Honor, 134 Mo. 
A. 547, 114 SW 1155; Sisson v.' Su- 
preme Court of Honor, 104 Mo. A. 
54, 78 SW 297; Campbell v. American 
Ben. Club Fraternity, 100 Mo. A. 249, 
73 SW 342; Morton v. Supreme Coun- 
cil R. L., 100 Mo. A, 76, 78 SW 259; 
Ericson v. Supreme Ruling F. M. C., 
105 Tex. 170, 146 SW 160 [rev (Civ. 
A.) 1381 SW 924. 

6. Newhall v. Supreme Council A. 
L. H., 181 Mass. 111, 63 NE 1; Cohen 
v. Supreme Sitting O. I. H., 105 Mich. 
283, 63 NW 304. 

7. Uhl v. Life, etc., Assoc., 97 Kan. 
422, 155 P 926. 

8. Champion vy. Hannahan, 138 Ill. 
A. 387 (change held reasonable). 

9. See supra § 31 

10. Ala.—Fraternal Union of 
arene v. Zeigler, 145 Ala. 287, 39 


Cal.—Caldwell v. Grand Lodge U. 
W., 148 Cal._195, 82 P 781, 113 AmSR 
219, 2 LRANS 653, 7 AnnCas 356; 
Lawson _v. Hewell, 118 Cal. 613, 50 P 
763, 49 LRA 400, 

Nebr.—Briggs v. Royal Highland- 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 32] 


objects .of the society,1! and be in conformity with 
its fundamental laws!2 and with the law gener- 
ally;*$ that they should be definite and certain;1* 
and that they should have been duly and legally 
enacted’® by the body having authority to enact 
Statutory requirements as to filing copies 
of the constitution and by-laws!? must ordinarily 
be complied with,!® although it has been held that 
failure to comply with a statute requiring certified 
copies of amendments to be filed will not prevent 
their operation from the date of their adoption.?9 

The rule that the mem- 
bers of a fraternal benefit society are bound to take 


them.1§ 


Knowledge of member. 


ers, 84 Nebr. 834, 122 NW 69; Lange 
v. Royal Highlanders, 75 Nebr. 188, 
106 NW 224, 110 NW 1110, 121 AmSR 
786, 10 LRANS 666. 

N. H.—Supreme Council A. L. H. 
v. Adams, 68 N. H. 236, 44 A 380. 

N. Y.—Parish vy. New York Produce 
Exch., 169 N. Y. 34, 61 NE 977 [aff 
60 App. Div. 11, 69 NYS 764]. 

_Ont.—Grainger v. Order of Cana- 
dian Home Circles, 33 Ont. L. 116, 7 
OntWN 649, 21 DomLR 110° [dism 
app 31 Ont. L. 461, 6 OntWN 380, 26 
OntWR 373]. 

[a] Thus the governing body of 
a society, which has not complied 
with Acts (1897) p 266 c 47 § 1, and 
adopted a representative form of gov- 
ernment, is without power to adopt 
a by-law changing the terms and 
obligations of a _ benefit certificate 
theretofore issued. Briggs v. Royal 
Highlanders, 84 Nebr. 834, 122 NW 
69, 85 Nebr. 830, 124 NW 911, 86 
Nebr. 595, 126 NW 142; Johnson y. 
Bankers’ Union of World, 83 Nebr. 
48, 118 NW 1104; Lange v. Royal 
Highlanders, 75 Nebr. 188, 106 NW 
224, 110 NW 1110, 121 AmSR 786, 
10 LRANS 666. 

Power of amendment generally see 
Beneficial Associations § 35. 

1l. Modern Woodmen of America 
v. Wieland, 109 Ill. A. 340; Dieterich 
v. Modern Woodmen of America, 161 
Mo. A. 97, 142 SW 460; Bottjer v. 
Supreme Council A. L. H., 78 App. 
Div. 546, 79 NYS 684 [aff 37 Misc. 
406, 75 NYS 805]. 

12. Van Atten vy. Modern Brother- 
hood of America, 131 Iowa 232, 108 
NW 313; Kern v. Arbeiter Unter- 
stuetzungs Verein, 139 Mich. 233, 102 
NW 746; Smith v. Supreme Lodge 
K. P., 838 Mo. A. 512. 


13. Samberg v. Knights of Mod- 
ern Maccabees, 158 Mich. 568, 123 
NW 25, 133 AmSR 396; Meyer v. 


Supreme Lodge K. P., 104 Nebr. 505, 
177 NW 828, 180 NW 579; Briggs 
v. Royal Highlanders, 84 Nebr. 834, 
122 NW 69; Wirtz v. Sovereign Camp 
W. O. W., 114 Tex. 471, 268 SW 438 
[aff (Civ. A.) 254 SW 637]; Gastring 
v. Sovereign Camp W. O. W., (Tex. 
Civ. A.) 278 SW 310; Sovereign Camp 
W. O. W. v. Piper, (Tex. Civ. A.) 222 
Sw 649; Supreme Lodge K. P. v. 
Wilson, (Tex. Civ. A.) 204 SW 891; 
Sovereign Camp W. O. W. v. Robin- 
son, (Tex. Civ. A.) 187 SW 215. 

[a] Amendment held valid.—A 
provision of an amended by-law per- 
mitting a member physically disabled 
to surrender his certificate and to 
receive certain specified benefits does 
not violate Rev. St. (1913) § 3296 
providing that the period of life at 
which payment of physical disability 
benefits on account of age commences 
shall not be under seventy years. 
Fowler v. Sovereign Camp W. O. W., 
106 Nebr. 192, 183 NW 550. 

14. Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 NE 546, 17 
ALR 406; Independent Order of Puri- 
tans v. Parker, (Tex. Civ. A.) 228 


Sw 363. 
15. U. S.—Smythe v. Supreme 
Lodge K. P., 198 Fed. 967 [aff 220 


Fed. 438, 137 CCA 32 (rev on other 
grounds 245 U. S. 594, 38 SCt 210, 
62 L. ed. 492)]. 

Fund 


Ill.— Metropolitan Safety 
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Ace. Assoc. vy. Windover, 137 Ill. 417, 
27 NE 538 [aff 37 Ill. A. 170]; Apitz 
v. Supreme Lodge K. & L. H., 196 Ill. 
Ac 203 Lath, 274 All, 1965113. NB 63, 
LRA1917A 183]; Pold v. North 
American Union, 180 Ill, A. 448 [aff 
261 Ill. 433, 104 NE 4]. 
Iowa.—Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 
Mass.—Torrey v. Baker, 1 Allen 


0. 

Nebr.—Meyer v. Supreme Lodge K. 
P., 104 Nebr. 505, 177 NW 828, 180 
NW 579; Briggs v. Royal Highland- 
ers, 84 Nebr. 834, 122 NW 69; Lange 
vy. Royal Highlanders, 75 Nebr. 188, 
106 NW 224, 110 NW 1110, 121 AmSR 
786, 10 LRANS 666; Knights of Mac- 
cabees of World v. Nitsch, 69 Nebr. 
372, 95 NW 626, 5 AnnCas 257. 

N. J.—Mutual.-Aid;etc.:-Soc.- v. 
Monti, 59 N. J. L. 341, 36 A 666. 

N. Y.—Cipriano v. Societa San Sal- 
vatore, 161 NYS 284 [rev 94 Misc. 
1380, 157 NYS 467]. 

Okl.—Eureka Reserve L. Ins. Co. 
v. Glazner, 115 Okl. 180, 242 P 181. 

Pa.—Luks v. Blatt, 65 Pa.Super. 
564; Easterday y. Kearsarge Coun- 
cil No. 15 D. L., 24 Pa. Dist. 755. 

Tex.—Sovereign Camp W. O. W. 
v. Fraley, (Civ...A.) 59 SW 905. [aff 
94 Tex. 200, 59 SW 879, 51 LRA 898]. 

Wis.—Wolf v. Gegenseitige Unter- 
stuetzungs Gesellschaft Germania, 
149 Wis. 576, 186 NW 175. 

{a] Amendment made by two- 
thirds vote of members held valid. 
Cipriano v. Societa San Salvatore, 
161 NYS 284 [rev 94 Misc. 130, 157 
NYS 467]. 

Mode of enactment or alteration 
generally see Beneficial Associations 
§§ 31, 36. 

16. Supreme Lodge K. P. W. v. 
Kutscher, 72 Ill, A. 462; Widener v. 
Sharp, 106 Nebr. 654, 184 NW 161; 
Meyer v. Supreme Lodge K. P., 104 
Nebr. 505, 177 NW 828, 180 NW 579; 
Johnson v. Bankers’ Union of World, 
83 Nebr. 48, 118 NW 1104; Lange v. 
Royal Highlanders, 75 Nebr. 188, 106 
NW 224, 110 NW 1110, 121 AmSR 786, 
10 LRANS 666. 

Authority to enact by-laws gen- 
erally see Beneficial Associations §§ 
29, f 

17. See statutory provisions. 

18. See cases infra this note. 

{a] In Mississippi Code (1906) § 
2636, requiring insurer to file a copy 
of a by-law, does not apply to a dis- 
ability policy. Eminent Household 
ae W. v. Wicker, 116 Miss. 211, 76 S 
634. 

{b] In Nebraska (1) a fraternal 
insurance company cannot have the 
benefit of its by-laws and amend- 
ments in defending against a death 
claim unless certified copies thereof 
have been filed with the auditor of 
public accounts. Metzger v. Royal 
Neighbors of America, 86 Nebr. 61, 
124 NW 9138; Hart v. Knights of 
Maccabees of World, 83 Nebr. 423, 119 
NW 679. . (2) Comp. St. (1909) c¢ 43 
§ 112, requiring fraternal beneficiary 
associations to file with the auditor 
of public accounts a copy of their 
constitution and by-laws, applies to 
all such associations doing business 
in the state, whether domestic or 
foreign, and whether licensed to do 
business in the state or not, and a 
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notice of its laws?° applies to alterations therein; 
and accordingly the fact that a member was ignorant 
of changes does not exempt him from their opera- 
tion,?! if they are reasonable and otherwise binding 
on him’? in the absence of fraud or estoppel,”? 
although the parties may stipulate what alone shall 
be legal notice of a change.?4 
provide for notice of amendments, an amendment 
of which a member has not been notified is not bind- 
ing on him.”° By statute in some jurisdictions, how- 
ever, a new by-law must be attached to the certificate 
or be brought to the member’s notice, else it does 
not affect his contract.2® Such a statute is con- 


If the original laws 


company failing to comply therewith 
cannot have the benefit of its by- 
laws and amendments thereto in de- 
fending against a death claim. 'Tom- 
son v. Iowa State Traveling Men’s 
Assoc., 88 Nebr. 399, 129 NW 529, 89 
Nebr. 791, 132 NW 405. (3) Statute 
held sufficiently complied with. 
Crites v. Modern Woodmen of Amer- 
ica, 84 Nebr. 378, 121 NW 591. 

19. Sovereign Camp W. O. W. v. 
Carrell, 20 Ala. A. 340, 101 S 914; 
Sovereign Camp W. O. W. v. Barnes, 
154 Ark. 486, 248 SW 55. 

20. See supra § 25. 

21. Ala.—Sovereign Camp W. 
Re v. Carrell, 20 Ala, A. 340, 101 

Ark.—Sovereign Camp W. O. W. v. 
Barnes, 154 Ark. 486, 243 SW 55. 

lll—Cigar Makers’ International 
Union v. Huecker, 123 Ill. A. 336 
_ itowa.—Hunt v. Iowa State Travel- 
ing Men’s Assoc., 180 Iowa 434, 160 
NW 284; Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639; 
Norton y. Catholic Order of Forest- 
ers, 138 Iowa 464, 114 NW 893, 24 
TaN tee: 

ebr.—Sawyer v. Sovereign Camp 

Me O. W., 105 Nebr. 395, 181 NW 

N. Y.—Everett v. Supreme Council 
Cc. B. L., 236 N. Y. 62, 139 NE 780; 
Evans v. Southern Tier Masonic Re- 
lief Assoc., 76 App. Div. 151, 78 NYS 
61% (semble); Peo. v. Grand Lodge 
eae U. W., 32 Misc. 528, 67 NYS 


_Pa.—Hasterday v. Kearsarge Coun- 
cil No. 15 D. L.; 24 Pa.: Dist. 755, ; 

Wash.—Miller v. Supreme Tent K. 
M. W., 108 Wash. 689, 185 P 593. 

22. Tebo v. Supreme Council R. 
A., 89 Minn. 3, 983 NW 513; Wiedyn- 
ska v. Pulaski Polish Benev. Soc., 110 
App. Div. 732, 97 NYS 413. 

[a] Unreasonable alterations are 
not binding on members. Tebo v. 
Supreme Council R. A., 89 Minn. 3, 
93 NW 513; Thibert v. Supreme 
Lodge K. H., 78 Minn. 448, 81 NW 220, 
79 AmSR 412, 47 LRA 136. 

[b] Alterations which cut off 
vested rights are not binding on 
members. Wiedynska v. Pulaski Po- 
lish Benev. Soc., 110 App. Div. 732, 
97 NYS 413. 

F Thorac eena 7 generally see supra 
23. Hunt v. Iowa State Traveling 
ee Assoc., 180 Iowa 434, 160 NW 

24 Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 

25. Northwestern L. Assur. Co. v. 
Erlenkoetter, 90 Ill. A. 99; Metro- 
politan Safety Fund Acc. Assoc. v. 
Windover, 37 Ill. A. 170 [aff 137 Ill. 
417, 27 NE 538]. 

26. See statutory provisions. 

[a] In Kentucky contracts of fra- 
ternal insurance entered into prior to 
1906 were governed by St. § 679 re- 
quiring by-laws to be attached to 
the certificate, and not by L. (1906) 
e 141, amending the statute so as to 
make it inapplicable to fraternal so- 
cieties. Supreme Council C. K. A. v. 
Fenwick, 169 Ky. 269, 183 SW 906; 
American Patriots v. Cavanaugh, 154 
Ky. 653, 157 SW 1099; farlage v. 
Supreme Tribe B. H., 1538 Ky. 645, 
156 SW 139. 
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stitutional,?” and applies to certificates issued be- 
fore its enactment in so far as to require by-laws 
adopted after its enactment to be attached to such 


certificates.?8 


[§ 33] (d) Application of Rules—aa. In General. 
The rules stated in the preceding sections? have been 
applied to alteration in the constitution and by-laws 
with reference to various matters, and.’the binding 
power of a particular provision on members has 
been determined on a consideration of the question 


_ [b] In Nebraska, where a change 
or amendment is made in the consti- 
tution, laws, or by-laws of any fra- 
ternal beneficiary society making, 
fixing, changing, or raising the sched- 


ule of rates of insurance or periodi-., 


eal contribution, by members, for 
payment of benefit or death claims, 
such proposed change shall not be 
effective until ninety days from and 
after due notice thereof has _ been 
given by the proper officer or officers 
of the governing body through its 
official paper, and by notice thereof, 
under Comp. St. (1922) § 7903. Don- 
nelly v. Sovereign Camp W. O. W., 
111 Nebr. 499, 197 NW 125; Sharpe v. 
Grand Lodge A. O. U. W., 108 Nebr. 
193, 188 NW 100,-189 NW 176. 

{c] In New York, under Gen. Corp. 
L. § 29, and L.' (1892) p 1811 ¢ 687, 
providing that, subject to the by- 
laws, if any, adopted by the mem- 
bers of a corporation, the directors 
may make necessary by-laws for the 
corporation; and § 11 subd 5 p 1805, 
declaring that no by-law adopted by 
the board of directors, regulating the 
election of directors or officers, shall 
be valid, unless published, as pro- 
vided, at least thirty days before 
such election, by-laws adopted by 
the executive committee of a mutual 
insurance organization, providing for 
the election of nine directors for a 
specified term, without giving the 
requisite notice, were void. In re 
Empire State Supreme Lodge D. H., 
53 Misc. 344, 103 NYS 465 [aff 118 
App. Div. 616 mem, 103 NYS 1124 
mem], 7 

27. Supreme Council C. K. A. v. 
Logsdon, 183 Ind. 183, 108 NE 587; 
Supreme Council C. K. A. vy. Fenwick, 
169 Ky. 269, 183 SW 906. 

28. Supreme Council C. K. A. v. 
Fenwick, supra; Supreme Lodge K. ied 
v. Hunziker, 121 Ky. 338, 87 SW 1134, 
27 Kyl 1201; Hunziker v. Supreme 
Lodge K. P., 117 Ky. 418, 78 SW 201, 
25 KyL 1510. 

. [a] Beason for, and discussion of, 
rule. —‘“It is-true that the statute 
itself excludes prior contracts from 
its operation. This meant completed 
contracts. There could have been no 
other purpose on the part of the 
Legislature to exclude prior con- 
tracts of insurance than to respect 
their obligation as it then was. The 
mischief aimed at.by the statute was 
to prevent fraud and oppression being 
practiced upon insured persons. For, 
although the insurer might be a 
co-operative concern, it was recog- 
nized that its governing body, wheth- 
er representative or not, might 
overreach his understanding, and un- 
justly impose on him by secret regu- 
lations or by-laws, made part of the 
contract by reference only: This per- 
nicious practice had obtained to some 
extent. The idea was to curb it, to 
make it impossible in future. The 
provision in the old policy that it 
should be subject to by-laws then 
in force, or that might thereafter 
be adopted, left the contract open 
for amendment in the future. How 
it was to be amended, further than 
it was to a ‘rule or regulation’ of 
the society, was not stated. Now the 
State, after that kind of open con- 
tract was made, has, by the statute 
alluded to, required in effect and in- 
tent, that all future engagements of 
insurance of this class should con- 


For later cases, developments and changes in the law see cumulative Annotations, 
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whether it was intended to operate retrospectively, 
and if so whether it was valid and within the powers 
of the society to enact, or was invalid as unreason- 


able, or as materially impairing substantial rights 


form to a prescribed procedure, or 
else they should be,void. ~It did not 
affect any previous contract, in so 
far as its obligation had been fixed. 
But we see no reason why the stat- 
ute should not apply to alterations 
or changes of such contracts. Such 
alterations are in a sense new, con- 
tracts, although it had been provi- 
ously provided that they might be 
entered ‘into. L 
When it 
came to be attached to the original 
contract as an obligation of the par- 
ties, a police regulation of the State 
required certain prerequisite formali- 
ties before it became their act. This 
did not impair the obligation of the 
old contract, but dealt alone with the 
attempt to alter that contract.” Su- 
preme Lodge K. P. v. Hunziker, 121 
Ky. 38, 37, 87 SW 1134, 27-KyL 1201. 


‘29. See supra §§ 30-32. 

30. See cases infra this note; and 
§§ 34-42. 

[a] Defining ambiguous term in 


certificate—An amendment of the 
constitution of a society to provide 
what should be considered a broken 
leg, a matter not taken care of when 
the society issued the policy, is rea- 
sonable and proper under a provision 
that a member’s rights should be gov- 
erned by the constitution as exist- 
ing or amended. Butler v. Eminent 
Household C. W., 116 Miss. 85, 76 S 
830, AnnCas1918D 1137. 

{b] Entry of payment of pre- 
miums.—A by-law providing that 
payment of a premium shall be inef- 
fective unless entered on a certain 
slip is not binding upon insured, 
although insured has agreed to be 
bound by subsequently enacted by- 
laws, such by-law being unreason- 
able. Hartman v. Fraternal Bank- 
ers’ Reserve Soc., 185 Iowa 1163, 171 
NW 677. 

[ec] Assignment of certificate.—A 
by-law forbidding transfers of mem- 
bership certificates does not affect 
the rights of holders of certificates 
issued before it was passed. Wheeler 
v. Supreme Sitting O,. I. H., 110 Mich. 
437, 68 NW 229. 

[ad] Limiting territory in which 
members must reside.—Where a so- 
ciety’s by-laws reserved the right to 
amend, an amendment limiting the 
territory in which members must re- 
side to be entitled to sick benefits 
was binding on a member not assent- 
ing, although the society accepted 
dues from him, knowing he lived out- 
side that territory. Cipriano y. So- 
cieta San Salvatore, 
[rev_94 Misc. 130, 157 NYS 467]. 

[e Reinstatement of insured.— 
(1) Where a policy provides that in- 
sured may, within fifteen days after 
his assessment becomes due and un- 
paid, be reinstated by the payment 
of the assessment and a fine, insurer 
cannot alter the contract by the sub- 
sequent adoption of a by-law provid- 
ing for such reinstatement on condi- 
tion that insured is then in good 
health. Sieverts v. National Benev. 
Assoc., 95 Iowa 710, 64 NW 671. 
(2) The right of a “retiring card 
member” of a barber’s benefit union 
to free reinstatement. to full member- 
ship under certain conditions, was 
unaffected by a subsequent constitu- 
tional amendment fixing the maxi- 
mum age limit less than his own age. 
Stephens v. Noschang, (Mo. A.) 199 


vested under the original contract.®°° 
matters of procedure do not ordinarily interfere 
with vested rights,3+ although, as before stated,°? 
a subsequent by-law abrogating the common-law or 
statutory rule of evidence as to the presumption 
of death from absence has been held invalid in a 


The new matter was 


161 NYS 284’ 


Changes in 


SW 706. 

[f] Distribution of funds of so- 
ciety.—(1) Under a statute authoriz- 
ing associations to make payment of 
money to the supreme lodge for the 
purpose of contributing to the death 
benefits of members of lodges in 
other states, a fraternal beneficiary 
association whose laws as originally 
published contemplated such pay- 
ments to the supreme lodge may 
adopt by-laws providing for such 
payments without violating any of 
the rights of its members, although 
such payments prior to the enact- 
ment of the statute might have been 
ultra vires. Messer v, Grand Lodge 
A. O. U. W., 180 Mass. 321, 62 NE 
252. (2) But where a gratuity fund, 
by assessments and other appropria- 
tions of money, had accumulated for 
the benefit of beneficiaries designated 
in the charter, a subsequent by-law 
authorizing distribution of the fund 
among the living members was void. 
Parish v. New York Produce Exch., 


169 N. Y. 34, 61 NE 977, 56 LRA 
[g] Adjustment of claim.—(1) 


Where a member agrees to comply 
with laws afterward adopted, he is 
bound by a subsequent by-law requir- 
ing a reference of claims to a com- 
mittee. Union Fraternal League v. 
Johnston, 124 Ga. 902, 53 SH 241, 
(2) A certificate provided for the pay- 
ment to the beneficiary of an amount 
not. to exceed one thousand dollars, 
“subject to all the conditions of the 
constitution and laws of this asso- 
ciation, and liable to forfeiture if 
said member shall not comply with 
said ‘conditions, constitution and 
laws, and such as may hereafter be 
legally enacted by this association.” 
When insured became a member, the 
constitution and laws were silent as 
to the enforcement of claims against 
the association, but they were after- 
ward changed, and provided that all 
claims must be submitted to a trib-° 
unal established within the associa- 
tion. It was held that the change 
in the constitution and laws, making 
it necessary for the beneficiary to 
submit the claim under the certificate 
to a tribunal within the association, 
did not deprive the beneficiary of a 
vested right. Monger v. New Era 
Assoc,, 156 Mich. 645, 647, 121 NW 
page Ane fea 

H chey v. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW 276, LRA 
1918F 1116; Eminent Household CG. 
W-. v. .Wicker, 116 Miss. 211, 76 .S 
634; Schultz v. Supreme Tent K. M. 
W., (Mo, A.) 236 SW 903. 

[a] Mlustrations.—(1) A by-law, 
enacted after the certificate was is- 
sued to plaintiff, providing that 
charges against members of the or- 
der should be tried by the trustees 
instead of by the local lodge as 
formerly, relates only to a matter 
of procedure, and not to a vested con- 
tract right of the member, so that 
it is applicable to a trial of charges 
against such member. Schulz v. Su- 
preme Tent K. M. W., (Mo. A.) 236 
SW 908. (2) Where a benefit cer- 
tificate so provides, insured is bound 
by a by-law subsequently adopted 
requiring X-ray photographs as part 
ps oe a an Eminent 

ouseho 5 pa icker, 11) i 
211, 76 S 634, “peo 

82. See supra § 14. 


same title, page and note number, 


§§ 33-34] 


number of jurisdictions. 


[§ 34] bb. Relating to Beneficiaries. 
speaking, alterations in the constitution or by-laws 
of a mutual benefit society in respect of who may 
be beneficiaries,** changing beneficiaries,*+ and the 
mode of determining beneficiaries,*> are not bind- 
ing on the members or beneficiaries where the par- 
ties have not contracted with reference to future 
- alterations; but where they have so contracted, alter- 
ations in respect of the eligibility,°® change,’ or 
mode of determining®® beneficiaries, are binding 
provided the member is able and has an oppor- 
tunity to comply with the amended laws.°? 
eases, however, it has been held that, where the mem- 
ber has agreed to abide by future laws of the order, 
yet if he has designated a beneficiary in accordance | 
with the existing laws, such designation becomes 


33. Ark.—Home Mut. Ben. Assoc. 
v. Rowland, 155 Ark. 450,.244 SW 
719, 28 ALR 86. 

Mass.—Spear vy. Boston Police Re- 
lief Assoc., 195 Mass. 351, 81 NE 
196. 

Mo.—Hysinger v. Supreme Lodge 
K. & L. H., 42 Mo. A. 627. 

Nebr.—Palmer y. Loyal Mystic Le- 
gion, 86 Nebr. 596, 126 NW 285. 

Pa.—Swain v. Grand Lodge A. O. 
U. W., 22 Pa. Co. 548. 

34. Pittinger v. Pittinger, 28 Colo. 
308, 64 P 195, 89 AmSR 193; Peter- 
son ‘v. Gibson, 191 Ill. 365,.61 NE 
127, 85 AmSR 263, 54 LRA 836 [aff 
92.111. A».595]. 


35. Fawcett v. Fawcett, 26 Ont. A. 
335. 

36. I1]l—Supreme Council R. A. v. 
McKnight, 238 Ill. 349, 87 NE 299 


[rev on another ground 140 Ill. <A, 
421]; Baldwin v. Begley, 185 Il]. 180, 
56 N# 1065 [rev 84 Ill. A. 674]. 
Iowa.—Bush v. Modern Woodmen 
of America, 182 Iowa 515, 152 NW 31, 


162 NW 59. 
Mass.—Sargent v. Supreme Lodge 
K. Hi, 158, Mass... 557, NE. 600; 


Marsh vy. Supreme Council A. L. H., 
149 Mass. 512, 21 NE 1070, 4 LRA 382. 

Mich.—Brinen vy. Supreme Council 
Cc. M. B. A., 140 Mich, 220, 103 NW 
603. 

Tex.—West v. Grand Lodge A. O. U. 
W., 14 Tex. Civ. A. 471, 37 SW 966. 

Man.—Leadlay v. McGregor, 11 
Man, 9. : 

Eligibility of beneficiaries geners 
ally see infra §§ 135-148. 

37. Ark.—Knights of Pythias v. 
Long, 117 Ark. 136, 174 SW 1197. 

Md.—Mathieu v. Mathieu, 112 Md. 
625, 629, 77 A 112 [cit Cyc]. 

Mo.—Hadley v. Modern Woodmen 
of America, (A.) 205 SW 101. 

R..I.—Supreme. Council C, K. A. 
y. Morrison, 16 R. I. 468, 17 A 57. 

Tenn.—Catholic Knights y. Kuhn, 
91 Tenn. 214, 18 SW 385. 

Tex.—Byrne v. Casey, 70 Tex. 247, 
8 SW 38. r 

Wyo.—Brotherhood of Locomotive 
Firemen, ete. v. Ginther, 35 Wyo. 
244, 248 P 852, 252 P 1026. 

{aJ] Diustration.—An amended by- 
law, stipulating that the subsequent 
marriage of an unmarried member 
shall make his designation of a bene- 
ficiary void, but he may redesignate 
the same beneficiary, and on his 
death, without making a redesigna- 
tion, the benefit shall be paid in ac- 
eordance with a classification pre- 
scribed in a by-law, imposes no hard- 
ship on an existing member and is 
reasonable and operates on him and 
his certificate, especially where his 
application stipulated that he would 
conform to by-laws subsequently 
adopted. Mathieu v. Mathieu, 112 
Md. 625, 77 A 112. 

[b] Repeal of by-law.—-Under a 
beneficial association’s revised code 
provision repealing all inconsistent 
provisions, a section carried forward, 
giving members an unrestricted right 
‘to change beneficiaries repeals a sec- 
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a material part of the contract which the society 


Generally 


rights.*? 


In some 


tion not carried forward prohibiting 
a member whose certificate is pay- 
able to his wife or dependent children 
from changing beneficiaries, except 
as between the wife and children, 
Supreme Tent K, M. W. v. Altmann, 
1384 Mo. A. 3638, 114 SW 1107. 

Change of beneficiaries generally 
see infra §§ 158-161. 

38. Conn.—Masonic Mut. Ben. As- 
a5 v. Severson, 71 Conn. 719, 43 A 
192; ; 

N. H.—Supreme Council A. L. H. 
y. Adams, 68 N. H. 236, 44 A 380. 

N. Y.—Sanger v. Rothschild, 123 
Ne. Xo. b 07, 26 NES: 

Okl.—Hines v. Modern Woodmen 
of America, 41 Okl. 135, 137 P 675, 
LRAI915A 264. 

Tex.—Bollman v. Supreme Lodge 
K. H., (Civ. A.) 53 SW 722. 

Wis.—Dean vy, Dean, 162 Wis. 303, 
156 NW 135. 

{a] WDlustration.—The holder of a 

certificate conditioned by the laws of 
the order then or thereafter in force 
was bound by a change making cer- 
tain persons beneficiaries when no 
beneficiary was named when the orig- 
inal beneficiary predeceased insured, 
as it took away no right, but merely 
prevented a lapse in the case of a 
member’s neglect. Dean v. Dean, 162 
Wis. 308, 156 NW 135. 
Grossmayer y. District No. 1 
LO. ,.B:B.,.0 0: App. Diy. 90) 14. NYS 
1057 [aff 34 Mise. 577, 70 NYS 393, 
and aff 174 N. Y. 550 mem, 67 NE 
1083 mem]; Wist v. Grand Lodge A. 
Ove Une Wh, pez2Or. said, 29 e610), 29 
AmSR 608. 

{a]  Illustrations.—(1) An altera- 
tion changing the manner of desig- 
nating beneficiaries, and requiring, 
contrary to the former rule, that, 
unless a member who left no wife 
or child designated a beneficiary in a 
certain manner, no benefit should ac- 
crue, did not change the status of a 
member who was incapacitated by 
insanity from compliance therewith, 
and remained so until his death. 
Grossmayer y. District No, 1 I. O. B. 
By. 10. yA sD1ly, 90) “4 NYS O57 
[aff 34 Misc. 577, 70 NYS 393, and 
aff 174 N. Y. 550 mem, 67 NE 1083 
mem]. (2) An amendment to the 
effect that each member shall desig- 
nate the person to whom the fund 
due at his death should be paid, who 
shall in every instance be a member 
of his family, a blood relation, or a 
person, dependent on him, even if 
retroactive, did not apply to a mem- 
ber who had no family, blood rela- 
tion, or person dependent on_ him, 
and his previously designated bene- 
ficiary was entitled to the fund. Wist 
v. Grand Lodge A. O. U. W., 22. Or. 
271, 29 P 610, 29 AmSR 608. 

40. McCoy v. Modern Woodmen of 
America, (Mo. A.) 275 SW 552; Cogh- 
lan vy. Supreme Conclave I. O. H., 86 
Nw Js 41, 91 A* 132: Roberts. |v. 
Cohen, 60 App. Div. 259, 70 NYS 57 
[rev 83 Misc. 5386, 68 NYS 949, and 
aff 173 N. Y. 580 mem, 65 NE 1122 
mem]. 


cannot, by a subsequent by-law, impair or destroy.*° 
It has also been held that the constitution of a so- 
cicty in effect at a member’s death governs the right 
to change beneficiaries, and not a constitution sub- 
sequently adopted.*+ 
tution or by-laws providing to whom benefits shall 
be payable when the member makes no designa- 
tion has been held not invalid as impairing vested 
So it has been held that the original bene-., 
ficiary cannot object to an alteration enlarging the 
classes of beneficiaries, under which provision the 
member appointed a new beneficiary.*? 
been held that, where the laws of a benefit society 
at the time a certificate is issued allow a change 
of beneficiary with the consent of the original bene- 
ficiary, such beneficiary has no vested interest which 


An amendment of the consti- 


It has also 


41. Brotherhood of Locomotive 
Firemen, etc., v. Ginther, 35 Wyo. 
244, 248 P 852, 252 P 1026. 

42. Royal League v. Kolin, 169 Ill. 
A. 646; Dieterich v. Modern Woodmen 
of America, 161 Mo. A. 97, 142 SW 
460; Tierney vy. Perkins, 193 App. Div. 
611, 185 NYS 101 [rev 111. Misc. 331, 
181 NYS 319]; O’Brien v. Supreme 
Council C. B. L., 81 App. Div. eas 
80 NYS 775 [aff 176 N. Y. 597 mem, 
68 NE 1120 mem]; Tierney vy. Per- 
kins, 179 NYS 297. 

“No prior parties were in existence 
at the date of the death of the in- 
sured who had any vested interest in 
the fund, which for any reason would 
render the last by-law void as to 
them. Until the death of the insured, 
no persons had acquired any vested 
interest in this fund which could in 
any manner be enforced. The inter- 
ests of the parties to share therein 
depended, therefore, upon the consti- © 
tution and by-laws which were in ex- 
istence at that time. By the provi- 
sion of the by-law then in force, the 
legal representative of the deceased 
beneficiary became entitled to take 
the fund. Such representative, how- 
ever, takes the fund solely for the 
purposes of distribution. Who the 
person may be that is ultimately en- 
titled to take the fund it is not neces- 
sary that we now determine. All 
that is involved in the present sub- 
mission relates to the representative 
entitled at this time to take by vir- 
tue of the by-laws. Such person 
is the legal representative of the de- 
ceased beneficiary, who takes for 
purpose of distribution.” O’Brien v. 
Supreme Council C. B. L., supra. 

[a] Where the beneficiary desig- 
nated in the certificate died before 
the member, who made no further 
designation, a subsequent alteration 
of the by-laws to provide for the 
disposition of the benefit in such 
case was held reasonable and bind- 
ing. Dieterich v. Modern Woodmen 
of America, 161 Mo. A. 97, 142 SW 
460; O’Brien vy. Supreme Council CG. 
By Dae 81 ADD Lave) SOR IND amt 
[aff 176 N. Y. 597 mem, 68 NE 1120 
mem]. 

[b] In Kentucky, however, it has 
been held that where, under the con- 
stitution and by-laws of a fraternal 
insurer, and the statutes existing 
at the time the contract was entered 
into, the heirs of a deceased bene- 
ficiary would take the interest which 
such beneficiary would have taken ‘if 
the member did not change the desig- 
nation, and where, after death of a 
beneficiary, the member died without 
designating a new beneficiary, the 
heirs of the deceased beneficiary were 
entitled to such interest, and such 
vested right could not be impaired by 
a subsequent by-law providing that 
the entire proceeds should be paid 
to e surviving beneficiary. Bright 
v. Supreme Council\C. K. & L., 183 
Ky. 388, 209 SW 379. 

43. Durian v. Central Verein H. S.,. 
7 Daly (N. Y.) 168. ; 


44 [45 C.I.] 


will prevent an alteration of the laws so as to allow 
a change of the beneficiary without such consent,** 
especially where the certificate of insurance ex- 
pressly declared that it was a contract between the 


society and insured alone.*® 


Construction of alterations as to retrospectiveness. 
The rule that alterations in the constitution and by- 
laws operate prospectively, unless a clear intent 
to the contrary appears,*® applies to alterations as 
to the eligibility,*’ designation,*® and change*® of 
beneficiaries, and to an alteration declaring to whom 
shall be made under certain circum- 
stances;5° and where the language of the new or 
amended constitution or by-laws is plainly intended 
to be prospective only, it will not affect a prior 


payment 


44, 
A., 11 Oh. Dec. (Reprint) 88, 24 Cine 
LBul 401. 


Right to make change as against 
original beneficiary generally see in- 


fra §§ 159-161. 
45. Supreme Council C. 
Franke, 137 Ill. 
ASE: SANG dey: 
{a] Rule discussed and reasons 


stated.— “That there might be no mis- 


apprehension in reference to who the 
contracting parties were, the certifi- 
cate which contained the contract of 
insurance contained the following 
provision: ‘And it is expressly un- 
derstood that this is a contract be- 
tween the Supreme Council Catholic 
Knights of America and assured, 
alone, and not a contract between 
gaid council and the beneficiaries 
herein named.’ If the contract of in- 
surance was one between the assured 
and the order, alone, as is declared, 
it would seem to follow that the two 
contracting parties might make such 
change therein, after the contract 
was executed, as they might agree 
upon. No consideration passed from 
the beneficiary to the order when the 
certificate was issued, nor did the 
certificate ever pass out of the pos- 
session and control of the assured, 
and we perceive no ground upon 
which it can be held that the bene- 
ficiary acquired any valid interest in 
the certificate. The certificate pro- 
vided, in express terms, that the 
assured should have the right, dur- 
ing his membership, to. substitute 
other beneficiaries, should he desire 
to do so, by complying with the laws 
of the order. What laws of the order 
were intended by this provision? We 
think there is but one answer that 
can be given to the question, and 
that is, the laws of the order in 
force at the time the assured desired 
to make a change in the beneficiary. 
The clause of ‘the constitution re- 
quiring consent of a beneficiary if 
the assured desired to make a change, 
was no doubt adopted for the benefit 
of the order, and not for the protec- 
tion of the beneficiary, and the order 
had a right to. change the rule at 
any time it thought proper for the 
best interests of the organization. 
Here the certificate, which Was the 
contract between the parties, author- 
ized the assured to change his bene- 
ficiaries, and the laws of the order 
also provided that a change might 
be made, and we think it is plain 
that the assured, so long as he had 
the possession and control of the 
certificate, had the right to change 
his_beneficiaries.”” Supreme Council 
Cea ven Lan Ke. hag Lien hae fobs 


27 NE 86 [aff 34 Ill. A. 651]. 
46. See supra § 30. 
47. Ark.—Mosaic Templars of 


America v. Crook, 170 Ark. 474, 280 
Sw. 3 


Del.—Emmons vy. Grand Lodge A. 
O. U. W., 27 Del. 272, 88 A 459 

Ill.—Kaemmerer v. Kaemmere 9 231 
Tll, 154, 88 NE 1338; Supreme Lodge 
K, -P. v. Reyman, 126 El. “A. 482% 


Thesing v. Supreme Lodge K. 


118, 27 NES 86 att 
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ineligible.>? 


Cigar Makers’ International Union v. 
Huecker, 123 Ill. A. 336. 

Mich.—-Dolan y. Supreme Council C. 
M. B. A., 152 Mich. 266, 116 NW 383, 
16 LRANS 555, 15 AnnCas 232. 

N. J.—Coghlan vy. Supreme Con- 
CL O.:H., 86 N. J... 41; 91 A 182. 

N. Y.—Roberts v. Cohen, 60 App. 
Div. 259, 70 NYS 57 [rev 33 Misc. 
536, 68 NYS 949, and aff 173 N. Y. 
580 mem, 65 NE 1122 mem]; Sin- 
clair v. Fitzpatrick, 78 Misc. 60, 138 
NYS 272; Spencer v. Grand Lodge 
A. O. U. W., 22 Mise. 147, 48 NYS 
590 [aff 53 App. Div. 627 mem, 65 
NYS 1146 mem]. 

Or.—Wist v. Grand Lodge A. O. 
vee 22 Or. 271, 29 P 610, 29 AmSR 
60 

Pa.— Wheeler Vv... Tolbert} 19° Ba. 
Dist. 845. 

Tenn.—Hadley. v. ote City Camp 
ne 20> Wi, On Weg Tenn. Ch. A. 
413. 

Tex.—Grand Lodge A. O. U. W, v. 
Stumps, 24 Tex. Civ. A. 309, 58 SW 
40. 

Ont.—Faweett v. Fawcett, 26 Ont. 
A. apne Yelland y. Yelland, 25 Ont. 
A. 7 

[a] Dustration.—Where insured 
has a right to take insurance on 
his life and designate as beneficiary 
one having no insurable interest in 
his life, the passage of a by-law by 
the society prohibiting such designa- 
tion after the actual designation by 
insured of such a person cannot af- 
fect the designation. Dolan y. Su- 
preme Council C. M. B. A., 152 Mich. 
266, 116 NW 383, 16 LRANS 555, 15 
AnnCas 232 [overr Dolan v. Supreme 
Council C. M. B. A., (Mich.) 113 NW 
10, 18 LRANS 434]. 

Retrospective operation of statute 
as to eligibility of beneficiary see in- 
fra § 136. 

48. Brown y. Grand Fountain U. 
OT! R623." Apps “(CD (C2002 "tde= 
priving member of right to designate 
beneficiary); Coghlan v. Supreme 
Conclave I. O. H., 86 N. J. L. 41, 91 
A 132. 

Designation of beneficiaries gener- 
ally see infra §§ 149-155. 

49. Pittinger v. Pittinger, 28 Colo. 
308, 64 P 195, 89 AmSR 198; Loco- 
motive Enginéers’ Mut. L., etc., Ins. 
Assoc. v. Winterstein, 58 N. Eq. 
189, 44 A 199, 

50. Benton v. Brotherhood of R. 
Brakemen, 146 Ill. 570, 34 NE 939 
[rev 45 Ill. A. 112] (alteration declar- 
ing that, where marriage is con- 
tracted after issuance of the policy, 
and the _ policy becomes payable 
through death, it shall be paid to 
the widow, or, in event of her death, 
to their joint issue, if any, unless 
otherwise ordered). 


51. See cases supra notes 47-50. 
52. Mosaic Templars o* America 
v. Crook, 170 Ark, 474, 280 SW 3; 


Kaemmerer v. Kaemmerer, PAS boil 
154, 83 NE 133; Fawcett v. Fawcett, 
26 Ont, A. 335. 

53. Vilda v. Head Camp Pacific 
ue ere oe W. O. W., 113 Wash. 423, 


[§ 35] cc. Relating to Assessments.°* 
weight of authority a society may alter its consti- 
tution and by-laws so as to increase the amount - 
of assessments payable, where the member consents 
thereto,» as by an express agreement to pay all 
assessments that may be levied,®* or where the 
power to alter is reserved and the member agrees 
in his contract to be bound by future as well as 
existing laws of the society,®’ provided the increase 


Omar iss 


[§§ 34-35 


certificate,®! even though the member agreed to abide 
by future alterations.*? 
vent the member from designating a person as bene- 
ficiary who is eligible under an amended by-law, 
although when he was originally designated he was 


But this rule does not pre- 


By, the. 


[a] Dlustration.—Where a_  per- 
son named as beneficiary did not at 
the time of the issuance of the cer- 
tificate belong to one of the classes 
from which the beneficiary could be 
chosen, but where the by-laws were 
subsequently amended so as to in- 
clude the class to which she belonged, 
she was the legally designated bene- 
ficiary, on the member’s death, al- 
though a new certificate was not 
issued after such amendment. Vilda 
v. Hiead Camp Pacific Jurisdiction W. 
O. W., 1138 Wash. 423, 194 P 395. 

54. What law governs see infra § 


Everett v. Supreme Council C. 

236 N.Y. 62,139 “NE 780; 
McClement v. Supreme Court I. O. F., 
222 N. Y. 470, 477, 119 NE 99; Wright 
v. Knights of Maccabees, 122 App. 
Div, 904, 106 NYS 1150; Mock. 
Supreme Council R. A., 121 App. Div. 
474, 106 NYS 155; Sovereign Camp 
WwW. O. W. v. Wirtz, (Civ. A.) 254 SW .- 
637 [aff 114. Tex. 471, 268 SW 438]; | 
Supreme Lodge F. U. A. v. Ray, (Tex. 
Civ. A.) 166 SW 46. 

“Vested rights are not taken away 
... by increasing the amount of the 
assessments agreed upon by a fra- 
ternal benefit society at the time of 
issuing fo its members certificates of 
membership and insurance in the 
society, if the contract of insurance 
or the charter of the society ex- 
pressly or otherwise clearly provides 
that the assessments may be changed 
from time to time.’’?’ McClement v. 
Supreme Court I. O. F., supra. 

56. Sealy v. Sovereign Camp W. 
2] Ga.Al— 14) 107 SH 417 
Sovereign Camp W. O. W. v. Wirtz, 
(Civ. A.) 254 SW 687 [aff 114 Tex. 
471, 268 SW 4388]. 

[a]. Especially ig this true where 
the society, when notifying the mem- 
ber of his increased dues, gives him 
the option of paying the old rate by 
consenting to a reduction of benefits 
or the creation of a lien against his 
certificate, as provided in Park Civ. 
Code Annot. § 2564 (mm). Sealy v. 
Sovereign Camp W. O. W., 27 Ga. A. 
14, 107 hs 417. 

57. S.—Supreme Lodge K. P. v. 
Smyth, uae U.S. 594, 38 Sct 210, 62 
L. ed. 492 [rev 220 Fed. 438, 137 CCA 
32 Ae 198 Fed. 


36 Sct 702, 60 L. ed. 1179, LRAI916F 
919 [rev (Tex. Civ. A.) 167 SW ay 
Holt v. Supreme Lodge K. P., 235 
Fed. 885, 149 CCA 197 [app dism 248 
Leys 588, 39 SCt 5, 63 Li ed. 434]. 
Ala.—Sovereign Camp Ww. O. W. 
Carrell, 20 Ala, A. 840, 101 S 914, 
Colo.—Head Camp P. J. Ww. oO. W. 
v. Woods, 34 Colo. 1, 81 P 261. 
Ill.— F ullenwider v. Supreme Coun- 
cil R. L., 180 Tll. 621, 54 NE 485, 72 
AmSR 239 [aff 73 Ill. A. 321]; Pierce 
v. Bankers’ Union of World, 140 Dl 


A. 495; Smith v. Mutual Reserve 
Fund Life Assoc., 140 Ill. A. 409; 
TSE ION NG 


Seer On v. Hannahan, 


Ind.—Supreme Lodge K. H. v. Bie- 
ler, 58 Ind. A. 550, 105 NE 244, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 35] 


is not unreasonable nor discriminatory and is nec- 
essary to carry out the purposes of the organization 


Kan.—Dey v. Knights & Ladies of 


Security, 113 Kan. 86, 213 P 1066 
[dist Hart v. Life, ete. Assoc., 86 
Kan. 318, 120 P 363, AnnCasi1913C 


672 (where, after a change of rates, 
the association continued to accept 
payments from a member on the old 
basis until the right had~ become 
vested)]; Moore v. Life, etc., Assoc.,; 
95 Kan. 591, 93 Kan. 398, 148 P 981, 96 
Kan; +397, (151° P 1107; Miller’ v. 
National Council Keel S.7269Kan: 
234, 76 P 830. 

Mass. —Delaney v. Grand Lodge A. 
O. U. W.,~-244 Mass. 556, 138 NE 
918; Reynolds ji Supreme Council 
R. Te 192 Mass. 150, 78 NE 129, 7 
LRANS 1154, 7 ‘AnnCas 776. 

Mich.—De ‘Graw v. Supreme Court 
I. O. F., 182 Mich. 366, 148 NW 703; 
Williams v. Supreme Council C. M. B. 
A., 152 Mich. 1, 115 NW 1060; Wine- 
land v. Knights of Maccabees of 
World, 148 Mich. 608, 112 NW 696. 

Miss.—Butler v. Eminent House- 
hold C. W., 116 Miss. 85, 76 S 830, 
AnnCasi918D 1137; Newman v. Su- 
preme Lodge K. P., 110 Miss. 371, 
70 S 241, LRA1916C 1051. 

Mo. —Garretson v. Sovereign Camp 
W.. O. W., 210 Mo. A. 539, 243 SW 257. 
Contra Pearson v. Knight Templars, 
etc., Indemn, Co., 114 Mo. A. 283, 89 
SW 588. 

Nebr.—Kennedy v. Royal High- 
landers, 109 Nebr. 24, 189 NW 612; 
‘Case v. Supreme Tribe B. 5 £06 
Nebr. 220, 184 NW 75, 18 ALR 1172; 
Sawyer v. Sovereign Camp W. O. W., 
105 Nebr. 395, 181 NW 191. 

Tenn.—Conner v. Supreme Com- 
eee y G. C., 117 Tenn, 549, 97 SW 


Tex.—Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471,.268 SW 438 [aff 
(Civ. A.) 254 SW _ 637, and in effect 
overr Hricson v. Supreme Ruling F. 
M.°C., 105 Tex. 170, 146 SW 160 (rev 
(Civ. A.) 131 SW 92)]; Independent 
Order of Puritans v. Parker, (Civ. 
A.) 228 SW 363; United Benev. Assoc. 
Ap Cass, 54 Tex. Civ. A. 628, 119 SW 
123. 

Wash.—Thomas v. Knights of Mac- 
cabees of World, 85 Wash. 665, 149 
Fae LRA1916A 750, AnnCas1917B 


Ont.—Grainger v. Order of Cana- 
dian Home Circles, 33 Ont. L. 116, 7 
OntWN 649, 21 DomLR 110 [dism app 
31 Ont. L. 461, 6 OntWN 380, 26 Ont 
WR 373]: 

“Raising the rate of assessment on 
a member of a mutual benefit society 
by change of by-laws does not impair 
his contract, where the by-laws _ to 
which he agreed required him to 
conform to the laws then in force or 
which might be thereafter cbt as v 
Sovereign Camp W. O. Carrell, 
20 Ala. A. 340, 243, 101 8S 914. 

[a] Alteration providing for re- 
serve deficiency assessment and mak- 
ing such assessment a lien on the 
_ policy held valid. Smith v. yeast 
Reserve Fund Life Assoc., 140 Ill. 

409. 

58. U. S.—Supreme Lodge K. P. 
v. Mims, 241 U. S. 574, 36 SCt 702, 60 
L. ed. 1169, LRA1916F 919 [rev (Tex. 
Civ. A.) 167 SW 885]; Holt v. Su- 
preme Lodge K. P., 235 Fed. 885, 149 
CCA 197 [app dism 248 U. S. 588, 39 

Sct 5, 63 L. ed. 434]. 

Conn.—Kane v. Knights of Colum- 
bus, 84 Conn. 96, 79 A 63. 

Ind. —Supreme Lodge K. 
Knight, 117 Ind. 489, 20 NE 179, ‘3 
LRA 409; Wagner v. Supreme Lodge 
KEP, 64 Ind. A. 510, 116 NE 91; 
Supreme Lodge K. H. v. Bieler, 58 
Ind. A. 550, 105 NE 244. 

Iowa. —Richey y. Sovereign Camp 

WwW. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116. 
-  Kan.—-Moore v. Life, etc.,~ Assoc., 
95 Kan. 591, 93 Kan, 398, 148 P 981, 
96 Kan. 397, 3 ya le 2 1107; Miller v. 
National Council K. & L Si 69 Kan. 
234, 76 P 830. 

Mass.-—Delaney v. Grand Lodge A. 
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O. U. W., 244 Mass. 556, 188 NE 918; 
Reynolds v. Supreme Council R. A., 
192 Mass. 150, 78 NE 129, 7 LRANS 
1154, 7 AnnCas 776; Messer v. Grand 
Lodge AST OE ULEWi; "180 Mass. 321, 62 
NE 252. 

Mich.—Wineland v, Knights of 
Maccabees of World, 148 Mich. 608, 
112 NW 696. 

Miss.—Butler v. Eminent House- 
hold C. W., 116 Miss. 85, 76 S 830, 
AnnCas1918D 1137; Newman y. Su- 
preme Lodge K. P., 110 Miss. 371, 70 
S 241, LRAI916C 1051. 

Mo.-—Constable v. Supreme Tent M. 
W., 219 Mo. A. 632, 284 SW 515; Gar- 
retson v. Sovereign Camp W. O. W., 
210 Mo. A. 539, 243 SW 257. 

Nebr.—Widener v. Sharp, 111 Nebr. 
526; 196 NW 918; Kennedy v. Royal 
Highlanders, 109° Nebr. 24, 189 NW 
612; Case v. Supreme Tribe B. H., 106 
Nebr. 220, 184 NW 75, 18 ALR 1172; 
Fowler y. Sovereign Camp W. O. W., 
106 Nebr. 192, 183 NW 550; Sawyer v. 
Sovereign Camp W. O. W., 105 Nebr. 
395, 181 NW 191; Funk v, Stevens, 
102 Nebr. 681, 169 NW 6; Johnson v. 
Bankers’ Union of World, 83 Nebr. 48, 
118 NW 1104; Shepperd v. Bankers 
pen of World, 77 Nebr. 85, 108 NW 


Oh.—Steuve v. Grand Lodge A. O. 
Wag W685, Oh. Cir:} Ct. 44d, °3 “Oh. Cir: 
Dec. 331. 

S. C.—Clarkson v. Supreme Lodge 
K. P., 99 S. C. 134, 82 SE 1043. 

Tenn. —Conner v. Supremé Com- 
A peaaed: G. C.; 117 Tenn. 549,°97. Sw 


Tex.—Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 438 [aff 
(Civ. ‘A.) 254 SW 637]; United Benev. 
Assoc. vy. Cass, 54 Téx, Civ. A. 628, 
119 SW 123. 

Wash.—Thomas v. Knights of Mac- 
cabees of World, 85 Wash. 665, 673, 
aie P=G LRA1916A 150; AnnCasi917B 
8 

Wis.—United Order of Foresters v. 
Miller, 178 Wis. 299, 190 NW 197, 29 
ALR 1526. 

Ont.—Grainger v. Order of Cana- 
dian Home Circles, 33 Ont. L. 116, 7 
OntWN 649, 21 DomLR 110 [dism app 
$1 Ont. L. 461, 6 OntWN 380, 26 Ont 
WN 373]; Drain v. Catholic Mut. Ben. 
Assoc.,-10 OntWN 104 [app allowed 
on other grounds 10 OntWN 254]. 

‘If there is any obligation of the 
society more binding upon it or its 
members than another, it is the 
promise made in the statement of the 
objects of the order to pay each mem- 
ber’s beneficiary $2,000 upon his 
death. In morals and in law that 
promise must, if possible, be kept. 
The member must not forget that he 
is an insurer aS well as an insured. 
When the order is faced by inevitable 
financial ruin for want of funds im- 
possible to be raised under the exist- 
ing rule of assessment, no’ member 
can disassociate his certificate or 
contract and insist that the object of 
the fraternity is to pay him in full 
without reference to his fellow mem- 


bers.” Funk v. Stevens, 102 Nebr. 
681, 683, 169 NW 6. 
“There being no contract in the 


commercial sense, but a mutual prom- 
ise of every member to pay the cer- 


tificate of every other member, there, 


can be no vested right in any provi- 
sion of the contract, either express or 
implied, that is not subject to and 
controlled by the duty of the member 
to pay the cost of his own insurance, 
for under no construction of a mutual 
contract can he demand more than he 
is willing to give....A member 
cannot throw his brothers overboard 
under the guise of contract and 
vested right. He must share his life 
belt: with all. If it is not strong 
enough to sustain him he is in duty 
bound to sink to the same level with 
his fellow members, for whatever the 
words of his contract may imply, it 
is to be measured by the object of 
the society which he has bound him- 
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and perform existing obligations,°® notwithstanding 
representations to prospective members that the 


self to support.” Thomas v. Knights 
of Maccabees of World, supra. 

[a] The certificate holder has no 
vested right which will prevent the 
Society from raising the assessment 
to a point sufficient to pay death 
chaims. Thomas y. Knights of Mac- 
cabees of World, 85 Wash. 665,.149 P 
7, LRA1916A 750, AnnCas1917B 804. 

[b] Alterations unnecessary or 
unjustly discriminatory (1) are un- 
reasonable and void. Wagner v. Su- 
preme Lodge K. P., 64 Ind. A. 510, 116 
NE 91. (2) A fraternal beneficiary 
association, organized under Code 
§§ 1822, 1823, is without power by 
amendment or otherwise to divide 
membership sp as to place younger 
members on a Sself-paying basis and 
constitute the older members a sepa- 
rate division, raising their assess- 
ments to a prohibitive point. Tusant 
v. Grand Lodge A, O. U. W., 183 Iowa 


489, 163 NW 690, LRA1I918F 452. 


[c] Increase is presumed reason- 
able.—Case v. Supreme Tribe B. H., 
106 Nebr. 220, 184 NW 75, 18 ALR 
1172; Fowler v. Sovereign Camp W. 
O. W., 106 Nebr. 192, 1838 NW 550. 

[d] Assessments on older mem- 
bers increased.——Where assessments 
paid by younger members are suffi- 
cient to pay the cost of their insur- 
ance, an older member cannot com- 
plain that the increase in assess- 
ments was made solely upon the 
members of a more advanced age. 
Thomas v. Knights of Maccabees of 
World, 85 Wash. 665, 149 P 7, LRA 
1916A 750, AnnCas1917B 804. 

[e] Option given member.—A by- 
law which increased the rate of as- 
sessment, and, in default of payment 
of the increased rate or election of 
certain options provided, reduced the 
amount of insurance under the certifi- 
cate, on which insured was paying 
two dollars and fifteen cents a month, 
from two thousand dollars to one 
thousand, one hundred eighty one do- 
lars and twenty five cents, and elim- 
inated monument and old-age fea- 
tures, Was not void as an unreason- 
able increase of rate. Garretson v. 
Sovereign Camp W. O, W., 210 Mo. A. 
539, 243 SW 257, 

[f] Method of rerating members. 
—A member of a mutual benefit so- 
ciety on transfer from one class to 
another should be rerated as of the 
age at the time of the change rather 
than the age of entry into the asso- 
ciation, United Order of Foresters v. 
Miller, 178 Wis. 299, 190 NW 197, 29 
ALR 1526. 

{g] “Loading” rates by percent- 
age method.—The “loading’’ of the 
rate of assessment of the members 
of a fraternal benefit association by 
the percentage method, instead of by 
the per capita method, is within the 
discretion of the association. Fowler 
v. Sovereign Camp W. ae CaN Vip aed Osos 
Nebr. 192, 183 NW 550 (the loading 
of the net rate to the extent of fif- 
teen per cent, for the purpose of pay- 
ing expenses and to provide a fund 
as a factor of safety to guard against 
increased mortality from epidemics 
or other unforeseen causes, is not ex- 
cessive or discriminatory). 

[h] Change from assessment basis 
to level premium plan.—It is not un- 
lawful to change the method of op- 
eration of a fraternal benefit associa- 
tion from an inadequate assessment 
basis or plan to one based upon 
mathematical principles, even though 
the change involves the adoption of 
the level premium plan. Fowler v. 
Sovereign Camp W, O. W., 106 Nebr. 
192, 188 NW 550. 

[i] In readjusting assessment 
rates, it’ is proper to consider that 
“adverse selection” will occur by rea- 
son of younger members withdrawing 
to obtain cheaper rates and older 
members retaining membership. 
Fowler v. Sovereign Camp W. O. W., 
106 Nebr. 192, 183 NW 550. ’ 

[i] Where rates are lower than 
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rates would never be increased ;°? and the fact that a 
member is insane at the time rates are increased will 
not invalidate them as to him.®° An amendment 
changing the rate of assessment as to future insur- 
ance does not interfere with any vested right of 
the member.*! But an increase of assessment rates 
is not valid where the member has not agreed to 
abide by subsequent alterations®? or the right to 
alter the by-laws was not reserved,°* or where the 
alterations were not legally adopted,** or a statutory 
requirement of notice of the increase has not been 
given.®> Jn a few cases it has been held that a 
general agreement that the contract shall be con- 
trolled not only by existing but by future by-laws 
and regulations does not authorize a subsequent 
amendment, without the member’s consent, the effect 
of which is materially to increase the assessment 
rates over those specified in the contract,®* especially 
after the right to benefits has aecrued,°*” even though, 
unless the society has such power, it will be unable 
to.continue its financial life and pay its losses.°§ 
Cessation of assessments. A member of a benefi- 
cial association who agrees that the association may 
change any term of the certificate or by-laws is 
bound by an amended by-law removing: from the 
certificate a clause providing that payment of as- 
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sessments shall cease after twenty years.°° 

Notice of assessments. Where, under the original 
rules, a member is entitled to actual notice of as- 
sessments, an amendment. authorizing notice by 
mail as a condition precedent to forfeiture of bene- 
fits for nonpayment of assessments is not binding 
on the member unless he acquiesces therein.*° And 
the same is true where the original rules provided 
written or printed notice and a subsequent amend- 
ment authorizes notice by publication and provides 
that the failure to give or to receive notice shall 
not relieve the member from the consequences of an 
omission to pay assessments, even though the mem- 
ber has agreed to be bound by rules subsequently 
adopted." 

Time of payment. The time for payment of as- 
sessments, as fixed in the by-laws made part of the 
contract of insurance, cannot be changed without 
the specific consent of the member so as to place 
him in default for failure to comply with the pro- 
visions as amended.”? It has been held, however, 
that a subsequent by-law changing the time for 
payment of assessments is binding where the certi- 
ficate of insurance expressly declares that the con- 
ditions contained therein are subject not only to 
existing provisions of the constitution and by-laws, 


cost of insurance, the adoption of an 
increase not exceeding the actual 
cost of carrying the risks on an ade- 
quate and equitable basis is not un- 
reasonable or in violation of the con- 
tract rights of the members. Clark- 
son v. Supreme Lodge K. P., 99 S. C. 
134, 82 SE 1043. 

[ic] The manner in which in- 
creased. rates may be paid or secured 
is within the reasonable discretion of 
the governing body of the society. 
Wirtz v. Sovereign Camp W. O, W., 
114 Tex. 471, 268 SW 4388 [aff (Civ. 
A.) 254 SW. 637]. 

Alterations held reasonable.— 
Kane vy. Knights of Columbus, 84 
Conn.. 96, 79 A 63; Uhl..v.. Life, .etc., 
Assoc., 97 Kan. 422, 155 P 926; De- 
laney v. Grand Lodge A. O. U. W., 
244 Mass. 556, 138 NE 918 (by-law 
held to give members option to re- 
duce insurance or carry the old 
amount at an increased rate); Wine- 
land vy. Knights of Maccabees. of 
World, 148 Mich. 608, 112 NW 696 (a 
by-law providing for fewer assess- 
ments at a, higher rate, where the in- 
crease was proportionate on all mem- 
bers); Widener v. Sharp, 111 Nebr. 
526, 196 NW 918 (no undue discrim- 
ination shown); Kunes v. Sovereign 
Camp W. O. W.,.110 Nebr. 338, 193 
NW 735; Case v. Supreme Tribe B. H., 
106 Nebr. 220, 184 NW 75, 18 ALR 
1172 (not unreasonable because un- 
profitable and prohibitive to older 
members); Sawyer v. Sovereign Camp 
W. O. W., 105 Nebr, 395, 181. NW 191; 
Funk y, Stevens, 102 Nebr. 681, 169 
NW 6 (change so as to make assess- 
ments conform to the cost of insur- 
ance according to age, made in con- 
formity to the law of experience in 
such matters); Conner v. Supreme 
Commandery G. C., 117 Tenn. 549, 97 
SW 306. si 

{m] Statute providing for pur- 
poses for which money could be used 
held not violated. Delaney v. Grand 
Lodge A. O, U. W., 244 Mass. 556, 138 
NE 918. | 

[n] Rights of members under new 
by-law held not affected by a letter 
sent to the members. Delaney v. 
Grand Lodge A. O. U. W., 244 Mass. 
556, 138 NE..918. 

{o]. Statements of officers on prior 
increase held not to affect a right to 
make further increases. Delaney. v. 
Grand Lodge A. O. U. W., 244 Mass. 
556, 138 NE 918. 

{p] Merger of societies.—Gen. St. 


. | 
(1915) § 5419, providing for the 
merger of fraternal beneficiary socie- 
ties, in order to enable them to carry 
out their purpose and pay benefits, 
compels them to provide for the con- 
tinuance of the insurance of all the 
members of both organizations but 
does not prohibit a change in the rate 
of assessment to be paid. Williams 
v. American Ins. Union, 107 Kan, 214, 
19 291 

{a] Construction of amendment.— 
Under an amendment in 1922 of a mu- 
tual insurance association’s by-laws 
increasing rates payable by members 
of a certain class “who had not trans- 
ferred to some other plan,’ a member 
who transferred to some other plan 
in 1905 was not required to pay the 
increased rate. Cross v. The Macca- 
bees, (Tex. Civ. A.) 286 SW 545. __. 

59. Widener v. Sharp, 111 Nebr. 
526, 196 NW 918. 

60. Conner v. Supreme’ Command- 
ery G. C., 117 Tenn, 549, 97 SW 306. 

61. Quinn vy. Kenton, etc., Benev. 
Burial Assoc., 221 Ky. 750, 299 SW 
989 


62. Covenant Mut. L. Assoc. v. 
Tuttle, 87 Ill. A. 309; Covenant Mut. 
Ben; Assoc. v. Baldwin, 49 Ill. A. 203; 
Fort v. Iowa Legion of Honor, 146 
Iowa 183, 128. NW 224. 

63. Edwards v. American Patriots, 
162 Mo. A. 231, 144 SW 1117. 

64. Widener v. Sharp, 106 Nebr. 
654, 184 NW 161; Meyer v. Supreme 
Lodge K. P., 104 Nebr, 505, 177 NW 
828, 180. NW 579. 

[a] Tustration. — Rates cannot 
be increased by a body composed of 
delegates not elected as required by 
statutes of association. Widener v. 
Sharp, 106 Nebr. 654, 184 NW 161. 

Generally see supra § 82. 

65. Donnelly vy. Sovereign Camp 


W. O. W., 111 Nebr, 499, 197 NW 125; | 


Sharpe v. Grand Lodge A. O. U. ri 
A Nebr. 193, 188 NW 100, 189 NW 

Knowledge by member of altera- 
oo in by-laws. generally see supra 
66. Poole v. Supreme Cirele B. A., 
(Ch.) 85 A 821 [aff 80 N. J. Hq. 259, 
87.A 1118]; Green v. Supreme Council 
R, A., 206 N. Y, 591, 100 NE 411 [rev 
on another ground 237 U.S. 531, 35 
SCt 724, 59 L. ed. 1089]; Dowdall.v. 
Supreme Court Catholic Mut. Ben. 
Assoc., 196 N. Y. 405, 89 NE 1075, 31 
LRANS 417 [reh den 198 N. Y. 507 
mem, 92 NE 1083 mem]; Wright.v. 


Knights of Maccabees of World, 196 
N. Y. 391, 89 NE 1078, 134 AmSR 838, 
31 LRANS 423 [reh den 197 N. Y. 613 
mem, 91 NE 1122 mem]; Rockwell v. 
Knights Templar§s, ete., Mut. Aid As- 
soc., 184 App. Div. 736, 119 NYS 515; 
Wright v. Knights of Maccabees of 
World, 48 Misc. 558, 95 NYS 996; Wil- 
son v. Supreme Conclave I. O. H., 174 
N. C. 628, 94 SE 443 (where classifica- 
tion was held unlawful, arbitrary, 
and discriminatory); Strauss v. Mu- 
tual Reserve Fund Life Assoc., 126 
N. C. 971, 36 SH 352, 83 AmSR 699, 54 
LRA 605, 128 N. C. 465, 39 SE 55; 
Jaeger vy. Grand Lodge O. H. S., 149 
Wis. 354, 135 NW 869, 39 LRANS 494. 
_{a]  Dlustration.—One who entered 
into a death benefit fund which had a 
by-law that the dues would-be fifty 
cents, except that. when the receipts 
were insufficient they would be in- 
creased sixty cents until the lia- 
bilities were paid, cannot be made to 
pay dues of ninety cents under a law 
allowing, in general terms, altera- 
tions and amendments to the laws. 
Poole v. Supreme Circle B. A., (Ch.) 
Bae 821 [aff 80 N. J. Eq. 259, 87 A 
_ [b] | Classification of members join- 
ing before a certain date into class B, 
without furnishing a copy of the pro- 
posed change to the insurance com- 
missioner as required by L. (1913) 
ec 89 § 19, and resulting in raising 
members’ assessments, is invalid, un= 
lawful, and discriminatory. Wilson 
v, Supreme Conclave I. O. H., 174 N 
CG, 628, 94 SH 448. 


67. Persell v. Maccabees, 86 Pa. 
Super. 402. 
68 Poole v. Supreme Circle B. A., 


(Ch.) 85 A 821 [aff 80 N. J. Hq. 259, 
87 A 1118]; Dowdall v. Supreme 
Council Catholic Mut. Ben. Assoc., 
196 N. Y. 405, 89 NE 1075, 31 LRANS 
417 [reh den 198 N. Y. 507 mem, 92 
NE 1083 mem]; Wright v. Knights of 
Maccabees of World, 196 N, Y. 391 
89 NE 1078, 134 AmSR 838, 3% 
LRANS 423; Wright.v. Knights of 


Maccabees of World, 48 Misc. 558, 95° 


bon Bree eee 
. ark v. Sovereign Camp W. 
O. (W:, 189 Kyu 719, (225° SW 1063. 

70. Courtney v, U. S. Masonic Ben. 
Assoc., (lowa) 538 NW 238. 

71. Thibert v. Supreme Lodge K. 
H., 78 Minn. 448, 81 NW. 220, 79 Am 
SR 412, 47 LRA 1386. ¥ 

72. Benjamin y. Bankers’ Union of 
World, 173 Ill. A. 620. 


= Og 
» Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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— §§ 35-37] 

but also to such as thereafter may be adopted.” 
Waiver and estoppel. A member -may by his 

acts or omissions be estopped or waive the right to 

object to a change in the rate of assessment.’+ So 


where a member pays assessments on a different 


basis from that contemplated by his certificate of 
membership, he waives any right which he may 
have to object to the changed basis of assessment 
and admits that such change was not. inconsistent 
with his certificate.° But payment of increased 
assessments illegally exacted will not estop the mem- 
ber or his beneficiary from asserting the invalidity 
of subsequent assessments similarly illegal.7* So 
the fact that a member paid assessments made un- 
der an invalid amendment of the by-laws increas- 
ing the rate, under a threat to forfeit the certificate 
unless they were paid, does not entitle the society 
further to amend its by-laws so as to impose illegal 
_assessments,’’ nor estop the member from denying 
the validity of both amendments in so far as they 
affect his original contract.7® A member is not es- 
topped, by payments of increased assessments under 
protest, to sue to restrain the society from suspend- 
ing him and asking the reéstablishment of the 
former rate of assessment.7° 
[§ 36] dd. Relating to Classification of Members.°®? 
The rule that a society may, under a reserved power, 
change its constitution and by-laws provided the 
change is reasonable and does not arbitrarily inter- 
fere with vested rights or the obligation of the 
contract,®t applies to changes with reference to the 
classification of members for insurance purposes.®? 
Thus it has been held that a benefit society with 
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the reserved right:to change its by-laws may after 
the death of a member create a new class of mem- 
bers, the receipts from whose certificates shall be 
expended only for death.claims of that class.3* But 
a change in classification which is unreasonable and 
discriminatory is invalid,’* and it has been held that 
amendments which divide the membership of the 
society into two divisions, and provide that the fund 
shall be apportioned between them .and each part 
held as a trust fund for payment of the obligations 
of the respective divisions, violate’'the contract 
rights of a member who had joined before such 
by-laws were adopted.®® 

Waiver, estoppel, or ratification. Where a member 
continues to pay his assessments for several years 
after receiving notice that the classification of his 


‘membership has been changed, he will be deemed to 


have assented to the change.8° But a member who, 
on representation to him by an agent of the society 
that his policy is paid up and that he will not be 
required to make .further payments, signs without 
consideration a printed statement agreeing to pay 
additional assessments during disability, does not 
waive his right to object to a discriminatory classifi- 
cation of members.®? 

[§ 37] ee. Relating to Forfeiture or Suspension 
Generally. Alterations in the constitution’and by- 
laws of a society relating to forfeiture or suspension 
for breach of conditions in the contract of insur- 
ance are binding on members where the parties con- 
tract with reference to future alterations and such 
alterations are reasonable and do not impair vested 
rights.8° The beneficiary cannot, in the lifetime 


73. Brown y. Knights of Protected 
Ark, 43 Colo. 289, 96 P 450. 

74. Kane v. Knights of Columbus 
84 Conn. 96, 79 A 63; Steuve v. Grand 
Podge AsO. UW .3\b Oh) Cir’ Ct. 474; 
8 Oh. Cir. Dec. 231. 

Failure to tender payment of as- 
sessments at original rate see infra 


8. 
: 75. Steuve v. Grand Lodge A. O. 
we Ws, Db On. Cir Cur 471) 3 On, Cir, 
Dee. 231. 

76. Supreme Council C, K. A. v. 
Logsdon, 183 Ind. 183, 108 NE 587; 
Gibson v. Iowa Legion of Honor, 178 
Iowa 1156, 159 NW 639; Supreme 
Council C. K. v. Wathen, 179 Ky. 64, 
200 SW 320; Supreme Council C. K. 
vy. Fenwick, 169 Ky. 269, 183 SW 906. 

77, Rockwell v. Knights Templars, 
_etc., Mut. Aid Assoc., 134 App. Div. 
736, 119 NYS 515. 

78. Rockwell v. Knights Templars, 
etc., Mut. Aid Assoc., supra, ; 

79. Green v. Supreme Council R. 
A 124" NYS ' 398 [rev on.‘ other 
grounds 144 App. Div. 761, 129 NYS 
7 Otol: 

Rinseai estoppel, or ratification of 
amendment increasing rates and re- 
ducing benefits see infra § 42. 

80. Increase in assessments re- 
sulting from change see supra § 35. 

81. See supra 30. 

82. Ellison v. District Grand Lodge 
Nov23 U. O!0, Fi Ala A. "442,°66 S 
872; Supreme Lodge K. P. v. Knight, 
117 Ind. 489, 20 NE 479, 3 LRA 409; 
French v. New York Mercantile Exch., 
80 App. Div. 131, 80 NYS 312. 

[a] Wlustrations——(1) A change 
by a benevolent order, in good faith, 
under a reserved power of amend- 
ment, of its system of insurance, 
whereby the number of persons in a 
certain class is reduced by the crea- 
tion of another class giving insurance 
upon more favorable terms to per- 
sons under a certain, age, and per- 
mitting certificate holders to become 
members of the new class, thus cut- 
ting down the amount which will be 
realized by a beneficiary by an as- 


sessment upon the members of the 


old class, is not such a wrongful act 


| On. 


| Exch.,, 
| 312. 


or breach of contract as renders the 
association liable to the beneficiary 
beyond the amount which will be so 
realized. Supreme Lodge K. P. v. 
Knight, 117 Ind. 489, 20 NE 479, 3 
LRA 409 (holding further that, even 
if the depletion of the class men- 
tioned constituted a breach of con- 
tract, the damages were too. remote 
and conjectural to form the basis of 
a recovery). (2) Where members 
were divided into two classes, one 
participating in benefits and one non- 
participating, a participating member 
who agreed to be bound by future 
by-laws was bound by an amendment, 
enacted for the good of the order, 
authorizing participating members to 
change to the nonparticipating class 
paying all assessments’ due. 
French v. New York Mercantile 
80: App:,. Div... .131,;' 80 NYS 


District Grand 
De eek Ale 


83. Ellison _ v. 
Lodge No. 23 U. O. O. 
442, 66 S 872. 

84. Case v. Supreme Tribe B. H., 
106 Nebr. 220, 184 NW 75, 18 ALR 
1172; Parks Vv. Supreme Circle B. A., 
83 N.. J. Eq. 131, 89° A 1042; Park 
v. Supreme Circle B. A., 81 N. J. Eq., 
330, 86 A 432; Wilson v. Supreme 
Conclave I..0, H., 174 N.C. 628,. 94 
SE 443; Williams v. Supreme Con- 
GUANO le On eden Lie, Neo Os. 1 8i lps 10 Onn Su 


888. : 

fa] MTlustration.—Where an asso- 
ciation, by amendment, divides its 
members into two classes, placing all 
members prior to a certain date in 


one class and all joining subsequently 


‘in another class, and providing that 


each class shall raise its own funds 
and pay its own losses; making it 
necessary for a member of the first 
class who desires to become a mem- 
ber of the second class to surrender 
his rights in the first class, such 
classification is unreasonable and dis- 
criminatory against members of the 
first class. Case v. Supreme Tribe 
B. H., 106 Nebr. 220, 184 NW 75, 18 
ALR 1172. 

85. Parks v. Supreme Circle B, A,, 
83 N. J. Eq. 1381, 89 A 1042. 


86. Margut v. Mutual.Aid Soc, 
148 Pa. 185, 23 A 896, 

87. Case vy. Supreme Tribe B. H., 
eg er 220, 184 NW 75,.18 ALR 


roe 


88. Colo—Brown v. Knights of 
Bogert inn Ark, 43 Colo. 289, 96 P 
Ill.—Apitz v. Supreme. Lodge K. & 
Ty Hy, 20420 196) 108, NE G8 eke 
1917A 183 [aff 196 I1]l..A. 278]. ; 

Md.—Royal Arcanum y. Vitzthum, 
128 Md. 523, 97 A 928, LRAI917A 

Mich.—Peet v. Great Camp K. M., 
83 Mich. 92, 47 NW 119. 

N. Y.—Steuernagel v. Supreme 
tan R. A., 284 N. Y. 251, 137 NE 


Wis.—Curtis v. Modern Woodmen 
perpen SS 159 Wis. 38038, 150 NW 

[a] Provisions held reasonable.— 
(1) A by-law that a member shall 
stand suspended after disappearance 
for a stated period is not unreason- 
able as to a certificate issued before 
its enactment authorizing changes in 
by-laws. Apitz v. Supreme Lodge K. 
& L. H., 274 Tl. 196, 118 NE 63, LRA 
1917A 183. [aff 196 Ill, A. 278]; Royal 
Arcanum v. Vitzthum, 128 Md. 523, 
97. A’. 923, LRAI917A'.179.. (2)5 An 
amendment which merely changed 
the administrative agency, who was 
required to approve a notice of sus- 
pension of a member who had dis- 
appeared, applies to existing mem- 
bers who had expressly agreed to be 
bound by by-laws subsequently 
adopted. Steuernagel v. Supreme 
Council R. A, 234°N. Y. 251, 137 NE 
320, (3) A change in a by-law with, 
réference to expulsion, So as to make 
conviction and sentence of a member 
sufficient evidence to justify expul- 


sion, is proper and applicable to 
members who joined prior to the 
change. Cunningham v. Supreme 


Council R, A., 165 App. Div. 52, 1521 
NYS 83. 

[b] Alterations as to proceedings 
for suspension and forfeiture.—(1) 
If a member agrees to be bound by 
future by-laws, an alteration. dis- 


"a 


* 
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of the member, object to an alteration in this re- 
spect.6® The rule that alterations made in the con- 
stitution and by-laws will be given a prospective 
operation, unless it clearly appears that they were 
intended to operate retrospectively,°® applies to 
alterations relating to forfeiture or suspension,*? 
and alterations making a member’s past acts or 
omissions grounds of forfeiture are inoperative as 
to him,®? although he has agreed to be bound by 
alterations.®* So a by-law providing that if any 
member shall become intemperate his certificate 
shall be forfeited does not apply to a member who, 
before the enactment of the by-law, had become in- 
temperate and continued so thereafter.°*: On the 
other hand it has been held that a subsequently 
enacted by-law providing that, if the death of a 
member shall result directly or indirectly from his 
use of intoxieating liquors, his certificate shall be 
void, is valid and binding on insured and his bene- 
ficiary, regardless of the time when his intemper- 
ance began.®®> Even where changes in the constitu- 
tion and by-laws are intended to operate retrospec- 
tively and are binding on the members, yet if they 
are calculated to work a forfeiture of the member’s 
rights, they will be strictly construed against the 
society.°° 

[§ 38] ff. Relating to Prohibited or Hazardous 
Occupations. Where the parties contract with refer- 
ence to alterations in the constitution or by-laws, 
a member is bound by an amendment prohibiting 
members from engaging in a particular business,?* 


pensing with notice or proceedings 


a resolution suspending and repeal- 2. 


and providing for a forfeiture of benefits in case 
they do so, or by -an amendment declaring that, 
where a member engages in a hazardous occupation 
without paying an extra rate of assessment, re- 
quired in such case, the amount payable under the 
contract shall be reduced to a specified sum.°® So 
where the constitution at the time insured became 
a member provided that no person engaged in the 
retail liquor business should be admitted to mem- 
bership, he was bound by a subsequent amendment 
that the certificate of any member who should there- 
after engage in such business should be null and 
void.t Likewise, where a certificate reserves the 
right to amend by-laws exempting the society from 
liability for death from certain extrahazardous occu- 
pations,? or the member expressly agrees to abide 
by future amendments,? such member is bound by 
an amendment adding to the list of extrahazardous 
occupations or reclassifying the risks so as to make 
a particular occupation extrahazardous. But where 
the parties have not contracted with reference to 
alterations, as where there is merely a general 
reservation of the power to amend or a general 
agreement to abide by future as well as existing 
by-laws,> an amendment prohibiting members from 
engaging in a particular business not prohibited by 
the original contract is not binding; and an amend- 
ment forfeiting benefits in case a member engages 
in a certain occupation in which he previously had a 
right to engage is unreasonable and void as to a 
member who had no notice of such amendment.® 


House v. Modern Woodmen of 


as a prerequisite to forfeiture for 
breach of a condition subsequent is 
binding on him. Moerschbaecher v. 
Supreme Council R. L., 188 Ill. 9, 59 
NE 17, 52 LRA~281 [aff 88 Th A. 
89]; Schmidt v. Supreme Tent K. M. 
W., 97 Wis. 528, 73 .NW.-22. (2) 
And where the original laws require 
no notice of the suspension of a 
subordinate lodge to be given to its 
members in order that the suspension 
should operate to suspend them also, 
the adoption of a subsequent resolu- 
tion by the great camp providing that 
it should not be liable for the de- 
fault of a subordinate camp in serv- 
ing notices of suspensions imposes 
no additional burden and no new 
forfeitures on the member, and is 
binding on him. Peet v. Great Camp 
K. M., 83 Mich. 92, 47 NW 119. 

89. Pollak v. Supreme Council R. 
A., 40 Mise. 274, 81 NYS 942. 

90. See supra § 30. 

91. Sawyer v. Head Camp Pacific 
Jurisdiction W. O. W., 65 Colo. 522, 
177- P 968; Ellis. v.. Fraternal Aid 
Union, 108 Kan, 819, 197 P 189; Sov- 
ereign Camp W. O. W. v. Wernette, 
(Tex. Civ. A.) 216 SW 669. 

{a] MDlustration.—Where, after a 
benefit certificate, which was declared 
subject to the provisions of the con- 
stitution of a fraternal insurer, was 
issued, the constitution, .which had 
declared that a member in good 
standing who suffered disability ren- 
dering him unable to pay dues should 
remain in good standing during dis- 
ability, was changed, and the new 
provision provided that the member 
should remain in good standing for 
only three months, it was held that, 
as such provision did not expressly 
declare it should be retrospective, it 
should not be given that construc- 
tion, and eannot apply to the certifi- 
cate already issued. Sawyer v. Head 
Camp Pacific Juri$diction W. O. W., 
65 Colo. 522, 177 P 968. 

[b] Alteration held retroactive.— 
Where a fraternal beneficial society 
having a constitutional provision that 
membership would be forfeited by 
engaging in military service adopted 


ing such provision during the ‘“‘period 
of the war,” and afterward contested 
a claim on the life of a member who 
had died in battle in France prior 
to the adoption of the resolution, it 
was held that the resolution was 
retroactive, and that the beneficiary 
was entitled to recover, “period of 
the war” meaning the whole time of 
the war. Ellis v. Fraternal Aid 
Union, 108 Kan. 819, 197 P 189. 

92. Peo. v. Detroit Fire Dept., 31 
Mich. 458; Coyle v. Father Matthew 
Total Abstinence Benev. Soc., 17 NY 
WklyDig 17. 

93. Lloyd v. Supreme Lodge K. P., 
98 Fed. 66, 38 CCA 654; Graftstrom 
Vv. Frost-.Council> No. -2l Ol7Cl Hy 19d 
Misc. 180, 48 NYS 266. 

94. Taylor v. Modern Woodmen of 
America, 72 Kan. 443, 83 P 1099, 5 
LRANS 283. 

95. Curtis v. 


Modern Woodmen 
of America, 159 Wis. 303, 150 NW 
417. 


96. Hobbs v. Iowa Mut. Ben. As- 
soc., 82 Iowa 107, 47 NW 983, 31 Am 
SR 466, 11 LRA 299; Lange vy. Royal 
Highlanders, 75 Nebr. 188, 106 NW 
224, 110 NW 1110, 121 AmSR 786, 10 
LRANS' 666; Pfeifer v. Supreme 
Lodge Bohemian Salvonian Benev, 
Soc., 173 N. Y. 418, 66 NE 108; Deuble 
v. Grand Lodge A. O. U. W., 66 App. 
Div. 323, 72 NYS 765 [aff 172 N. Y¥: 
665 mem, 65 NE 1116 mem]. 

97. State v. Grand Lodge A, O. U. 
W., 70 Mo. A. 456; Loeffler v. Modern 
Woodmen of America, 100 Wis, 79, 75 
NW 1012. 

98. Supreme Lodge F. U. A. v. 
Light, 195 Fed. 903,.115 CCA 591; 
Grand Lodge A. O. U. W. v. Burns, 
84 Conn. 356, 80 A 157; Peo. v. Su- 
preme Lodge M. A. F. O., 204 Ill. A. 
559; Fraternal Aid Assoc. v. Hitch- 
cock, 121 Ill. A. 402; Strang v. Cam- 
den Lodge A. O. U. W., 73 N. J. L. 
500, 64 A 93. 

99. Miller y. Supreme Tent K, M. 
W., 108 Wash. 689, 185 P 593. 

1. Brown v. Great’ Camp K. M. M., 
167 Mich. 123, 132 NW 562; Peo. v. 
Grand Lodge A. O. U. W., 32 Misc. 
528, 67 NYS 330. 


Snerione 165 Iowa 607, 146 NW. 


3. Gilmore v. Knights of Colum- 
bus, 77 Conn. 58, 58 A 223, 107 AmSR 
17, 1 AnnCas 715; Norton v. Catholic 
Order of Foresters, 138 Iowa 464, 114 
NW 8938, 24 LRANS 1030. 

[a] Oustration.—Where insured 
accepted a benefit certificate at a 
time when he was engaged as a rail- 
road brakeman, the certificate provid- 
ing that it was issued on condition 
that insured comply with the laws 
governing the order, or that might 
thereafter be enacted, and subse- 
quently the risks were reclassified by 
a by-law prohibiting insurance on 
persons engaged as switchmen in 
railroad yards in cities of a specified 
class, and that any person changing 
his occupation from either the ordi- 
nary or hazardous class to the pro- 
hibited class should lose his mem- 
bership, such reclassification of risks 
did not impair any vested right of 
insured, and he having subsequently 
changed his occupation to that of the 
prohibited class, in which occupa- 
tion he was killed, the seciety was 
not liable on the certificate. Nor- 
ton v. Catholic Order of Foresters, 
edt aeaui 464,114 NW 893, 24 LRANS 


4 Barrett v. Grand Lodge A. O. 
ae W., 68 Mise. 429, 117 NYS 

[a] Dlustration.—A member who 
was engaged in selling liquor when 
he became such and continued 
therein, as he had a right to do under 
the laws of the order, and who paid 
all dues and assessments for six 
years, acquired rights of which 
neither he nor his beneficiary could’ 
arbitrarily be deprived by an amend- 
ment declaring the certificates of all 
members engaged in such business 
void. Deuble v. Grand Lodge A. O. 
U. W., 66 App. Div. 323, 72 NYS 755 
[aff 172 N. Y. 665 mem, 65 NE 1116 
mem]. 2 

5. Ayers v. Grand Lodge A. O. 
U. W., 188 N. Y. 280, 80 NE 1020. 

6. Tebo v. Supreme Council R. A., 
89 Minn. 3, 98 NW 5138. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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A member who has not contracted with reference 
to alterations is not bound by an amendment adding 
to the list of extrahazardous occupations,’ especially 
where such amendment was enacted after he was 
injured while engaged in an occupation so added.® 
Construction of alteration as to retrospectiveness. 
The rule that after-enacted by-laws will not be given 
a retrospective operation unless it clearly appears 


that they were intended so to operate® applies to . 


subsequent by-laws relating to prohibited occupa- 
tions.'° It has accordingly been held that a by-law, 
providing that any member who shall after its adop- 
tion engage in the business of selling liquors shall 
forfeit his certificate from the date of engaging 
im such occupation, does not apply to a member who 
prior to that time was engaged in such business and 
remained in it continuously thereafter, although 
there is authority to the contrary.1? However, a 
by-law that any member who shall engage in. the 
liquor business after a certain date shall be ex- 
pelled applies to all members not engaged in the 
prohibited business at the time mentioned,!® and 
there is no exception in favor of one who was en- 
gaged in such business at the time he became a 


7 Hobbs v. lowa Mut. Ben. As- 14. 
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member but who retired therefrom and reéngaged 
in the business subsequent to the date specified in 
the by-law.’ On the other hand it has been held 
that, under the rule that the contract should be 
liberally construed in favor of insured,*® such by- 
law will not preclude reéngagement in such busi- 
ness of one engaged therein at the time of the adop- 
tion of the by-law, but who was temporarily forced 
to abandon it.'® 

[§ 39] gg. Relating to Contingencies on Which 
Benefits Are Payable. In accordance with the gen- 
eral rule!” reasonable alterations in the constitution 
or by-laws in respect of the contingencies on which 
benefits are payable are binding on members who 
have contracted with reference to future changes,1® 
and such alterations are equally binding on the so- 
ciety where they operate for the benefit of the 
member.’® But alterations in this respect which 
are unreasonable or impair the member’s contract 
rights cannot be made without his express consent,”° 
and it has been held that such consent is not shown ~ 
by a general reservation of the power to amend 
or a stipulation that the contract shall be subject 
to future as well as existing by-laws,?1 nor by an 


agreed, aS was required at the time 


soc.,_ 82 Iowa 107, 
AmSR 466, 11 LRA 299. 

8. Brotherhood of Painters, etc. v. 
Moore, 36 Ind. A. 580, 76 NE 262. 

9. See supra § 30. 

10. Ala.—Woodmen of World v. 
Alford, 206 Ala. 18, 89 S 528." 

-Ark.—Sovereign Camp W. O. W. v. 
Compton, 140 Ark. 313, 215 SW 672. 

Colo.—Head Camp W. O. W. v. 
Erish 23,-Colo,Ao’ Sby. 027-4 918% 

Conn.—Gilmore v. Knights of Co- 
lumbus, 77 Conn. 58, 58 A 2238, 107 
AmSR 17, 1 AnnCas 715. 

Ill.—Zeman v. North American 
Union, 263 Ill. 304, 105 NE 22 [aff 
181 Ill. A. 551]; Haley v. Supreme 
Court of Honor, 139 Ill. A. 478. 

Okl.—Sovereign Camp W. O. W. Vv. 
O’Neil, 86 Okl. 16, 205 P 755. 

[a] By-laws held not retrospec- 

tive.—(1) An amendment to a by- 
law, which provided conditions under 
which those ‘to become’ members 
should be introduced, and conditions 
for those ‘who... shall engage” in 
certain occupations, did not refer to 
one already a member, and who had 
been engaged in his occupation stom 
._ the beginning. Head Camp W. O. 
Vv. Irish, °23,°Colo.” A.. °85,< 127. P 918. 
(2) A by- law providing for the sus- 
pension of a member for engaging in 
a prohibited occupation was held not 
to apply to a member who engaged 
in the occupation before the by-law 
was adopted. Zeman v. North 
American Union, 263 Ill. 304, 105 NE 
22 faff 181 Ill A. 551]. 
amendment to the effect that 
member engages in any of the occu- 
pations or businesses mentioned in 
this section, he shall within thirty 
days notify the clerk of his camp of 
such change of occupation,” and pay 
an extra assessment, is applicable 
only to those members who change 
their occupations after the issue of 
their certificates. Woodmen of World 
y. Alford, 206 Ala. 18, 89 S 528. 

[b] By-law construed as retro- 
spective.—Gilmore v. Knights of Co- 
lumbus, 77 Conn. 58, 58 A 223, 107 
AmSR 17, 1 AnnCas 715. 

11. Grand Lodge A. O. U.. W. v. 
Haddock, 72 Kan, 35, 82 P_ 583, 1 
LRANS 1064; Deuble v. Grand Lodge 
AG Om Ue W., 66 App. Div. 323, 72 
NYS 755 [afe’ 172 N. Y. 665 mem, 65 
NE 1116 mem]. 

12. Ellerbe v. Faust, 119 Mo. 653, 
25 SW 390, 25 LRA 149. 

13.- Langnecker v. Grand Lodge A. 
oO. U. W., 111 Wis. 279, 87 NW 293, 
87 AmSR 860, 55 LRA 185. 
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47 NW 9838, 81|0. U 


W., Supra. 
15. See supra § 21. 
16. Grand Lodge A. O. U. W. Vv. 
Oetzel, 139 Ill. A. 4. 


17. See supra § 30. 

18. Order of United Commercial 
Travelers v. Smith, 192 Fed. 102, 112 
CCA 442; Pride vy. Switchmen’ x Union 
of North America, 178 II. 434; 
Ury v. Modern Woodmen of ities: 
149 Iowa 706, 127 NW 665; Hall v. 
Western Travelers’ Acc. Assoc., 69 
Nebr. 601, 96 NW 170. 

[a] Tliustrations.—(1) Where in- 
sured became a member under an 
agreement providing for amendments 
to the constitution, an amendment 
exempting the company from liability 
for injuries caused by vertigo is bind- 
ing on him. Hall v. Western Trav- 
elers’ Acc. Assoc., 69 Nebr. 601, 96 
NW 170. (2) Where a beneficiary so- 
ciety changes its by-laws providing 
payment for total disability in case 
of “any physical disability that may 
permanently disqualify a member 
from performing the duties of 
switchman,” so that indemnity is 
provided only in case of loss of a 
greater part of the hand or foot, 
total blindness, or total deafness, and 
eliminates all other causes of total 
disability, such a change is not un- 
reasonable with reference to plain- 
tiff, who became a member before the 
change and sues to recover indemnity 
under the former provision for. in- 
juries sustained after the change. 
Pride v. Switchmen’s Union of North 
America, 178 Ill. A. 434. (3) Where 
a member contracts with reference to 
future changes, and the original by- 
laws do not define the breaking of a 
leg, the member is bound by a sub- 
sequent by-law defining that injury 
as the breaking of the shaft of the 
thigh bone between the hip and knee 
joints, or the breaking of the shafts 
of both bones between the knee and 
ankle joints. Ross v. Modern Broth- 
erhood of America, 120 Iowa 692, 95 
NW 207. (4) An amendment that the 
association shall not be liable for dis- 
ability or death of a member result- 
ing from the discharge of firearms, 
when there is no witness to the dis- 
charge of such firearms except the 
member himself; is reaSonable, Moses 
vy. Illinois Commercial Menh’s Assoc., 
189 Ill. A, 440. 

19. Sovereign Camp W. O. W, v:. 
Woodruff, 80 Miss. 546, 32 S 4. 

[a] Dlustration.—Where, in his 
application for membership, the mem- 
ber, who had not yet been vaccinated, 


by the laws of the society, to waive 
all claims under his benefit certificate 
should he die from smallpox, and be- 
fore his death the laws of the so- 
ciety were so changed as to require 
members who had not been vacci- 
nated to agree that until they were 
successfully vaccinated they would 
waive all claim under their certifi- 
cates in case they died from small- 
pox, the amendment operated in 
favor of the member, and hence it 
is no defense to a suit on the cer- 
tificate that he died from that dis- 
ease, he having been successfully 
vaccinated after the amendment was 
made. Sovereign Camp W. O. W. v. 
Woodruff, 80 Miss. 546, 32 S 4. 

20. Starling v. Supreme Council 
R. T. T., 108 Mich. 440, 66 NW 340, 
62 AmSR 709; Sisson v. Supreme 
Court of Honor, 104 Mo. A. 54, 78 
SW 297; Beach vy. Supreme Tent K. 
M., 177 N. Y. 100, 69 NE 281. 


f a] Tlustrations.— (1) Where a 
certificate defines what shall be 
deemed a total disability, and de- 


clares the member to be entitled to 
a sum specified on the suffering by 
him of such disability, the society 
cannot, without the member’s con- 
sent, afterward reduce the classes of 
total disability. Starling v. Supreme 
Council R. T. T., 108 Mich. 440, 66 
NW 340, 62 AmSR 709. (2) A mem- 
ber was not bound by a subsequent 
by-law which provided that the as- 
sociation should not be liable for 
accidental injury, of which there 
was no external marks of violence. 
upon the body of insured, which con- 
stituted an additional restriction to 
those contained in his policy. Young 
v. Railway Mail Assoc., 126 Mo. A. 
325, 103 SW 557. 

21. U.S.—Lloyd v. Supreme Lodge 
K. P., 98 Fed. 66, 38 CCA 654. 

Cal.—Olinsky v. Railway Mail As- 
oo 182 Cal. 669, 189 P 835, 14 ALR 

Mo.—Sisson v. Supreme Court of 
Honor, 104 Mo. A. 54, 78 SW 297. 

N. Y.—Beach v. Supreme Tent K. 
M., 177 N. Y. 100, 69 NE 281. 

Pa.—Hale Vi BEauitable Aid Union, 
168 Pa. 377, 31 A 1066. : 

Tex.—International Travelers’ As- 


BOG. v. Griffing, (Civ. A.) 264 SW 
[a] Ilustration.—Hven though the 


member agrees to comply with future 
by-laws, he is not bound by an 
amendment excepting death from al- 
coholism or by legal execution for 
crime from the risks insured against, 
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agreement in the certificate to observe ‘‘all the laws, 
rules, and regulations of the society. 
that by-laws will not be construed as retrospective 


unless they are plainly intended 


applies to. by-laws in reference to the contingencies 


on which benefits are payable.* 
[§ 40] hh. Relating to Suicide 


Risk. An amendment of the constitution or by-laws 
in regard to suicide as an excepted risk wili not be 
given a retrospective operation in the absence of a 
clearly expressed intention to that effect,?> and al- 
though such amendment be retrospective in the 
sense that it applies to existing members, it will not 


apply to death claims pending at 


enacted.?® Nor will an amendment making suicide a 
ground of forfeiture affect existing members un- 
less they agreed to be bound by alterations.?” 
where the parties contract with reference to altera- 
tions, an amendment intended to operate retrospec- 
tively and providing that if the member commits 
suicide the certificate shall be void,?* or limiting the 
amount payable in such ease,?® is generally held 


‘such amendment being unreasonable. 
Bottjer v. Supreme Council A. L. H., 
78 App. Div. 546, 79 NYS 684 [aff 
37 Misc. 406, 75 NYS 805]. 

{[b] Where the contingency in- 
sured against is stated in the cer- 
tificate, as required by statute, the 
certificate cannot be avoided by re- 
pugnant or conflicting by-laws subse- 
quently enacted. International Trav- 


elers’ Assoc. v. Griffing, (Tex. Civ. 
A.) 264 SW 263; Francis v., Interna- 
tional Travelers’ Assoc., (Tex. Civ. 


A.) 260 SW 938. 

[c] An amendment should not be 
construed so as completely to change 
the terms of the certificate as to the 
hazard insured against, although the 
eertificate provides that it is subject 
to future by-laws. Olinsky v. 
way Mail Assoc., 182 Cal. 669, 
835, 14 ALR 784 (an amendment for 
the purpose of defining ‘accidental 
death” did not affect a previously is- 
sued certificate insuzing against 
death by accidental means and which 
did not use the quoted term). 

Generally see supra § 31. 

22. Starling v. Supreme _ Council 
R. T. T., 108 Mich. 440, 66 NW 340, 
62 AmSR 709. 

23. See supra § 30. 

24. Carnes v. Iowa State Travel- 
ing Men’s Assoc., 106 Iowa 281, 76 
NW 683, 68 AmSR 306; Maynard v. 
Locomotive Engineers’ Mut. L., etc., 
Ins. Assoc., 14 Utah 458, 47 P 1030. 

{a] Tustration—A by-law pro- 
viding that a member receiving bod- 
ily injuries which alone cause the 
total and permanent loss of one or 
both eyes shall receive the whole 
amount of his policy does not include 
an injury causing the loss of a mem- 
ber’s eyesight prior to its passage. 
Maynard v. Locomotive Engineers’ 
Mut. L., ete., Ins. Assoc., 14 Utah 458, 
47 P 1030. 

25. Sovereign Camp W. O. W. vy. 
Thornton, 115 Ga. 798, 42° SH 236; 
Marshall v. Modern American Fra- 
ternal Order, 184 Ill. A. 224; Bottjer 
v. Supreme Council A. L. H., 78 App. 
Div. 546, 79 NYS 684 [aff 37 Misc. 
406, 75 NYS 805]; Jackson v. Loyal 
Additional Ben. Assoc., 140 Tenn. 
495, 205 SW 318. 

[a] By-law held not retrospective. 
—Where, at the time a certificate was 
issued, a by-law made the certificate 
incontestable after three years, ex- 
cept for a misrepresentation as to 
age, or nonpayment of dues, and 
later a by-law was adopted which re- 
pealed the former by-law and pro- 
vided that the certificate shall be 
void if the member committed sui- 
cide at any time, insurer, by issu- 
ing a new certificate to the member 
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The rule 


so to operate?* 


iF "4 Lee 


[§§ 39-40 


- binding on the member and his beneficiary, although 
the original contract contained no such provision. 
And even where the original contract and laws pro- 
vide that suicide shall work a forfeiture only when 
committed within a certain period after issuance of 


a certificate, a member and his beneficiary are 


as an Excepted 


the time it was 


But 


after the adoption of the latter by- 

law, containing the same incontesta- 

ble clause as in the former certificate, 

construed the latter by-law as pro- 

spective only. Marshall y.. Modern 

American Fraternal Order, 184 Ill. 
. 224, 


Retrospective operation of by-laws 
generally see supra § 30. 

26. Wallace v. United Order of 
Golden Cross, 118 Me. 184, 106 A 7138. 

27. Northwestern Benev., etc., As- 
soc. v. Wanner, 24 Ill. A. 357. 

28. Ala.—Supreme Commandery 
K.'G. R. v. Ainsworth, 71 Ala, 436, 
46 AmR 332. 

Ill.— Supreme Lodge K. P. v. Kut- 
scher, 179 Ill. 340, 53 NE 620, 70 
AmSR 115 [rev 72 Ill. A. 462]. 

La.—Daughtry v. Knights of Pyth- 
-jias, 48 La. Ann, 1203, 20 S 712, 55 
AmSR 310. 

Miss.—Dornes v. Supreme Lodge 
K. P.,.75 Miss. 466, 23 S 191. 

Nebr.—Lange v. Royal Highland- 
ers, 75 Nebr. 188, 106 NW 224, 110 
NW 1110, 121 AmSR 786, 10 LRANS 
666. 

Oh.—Tisch v. Protected Home Cir- 
cle, 72 Oh. St. 233, 74 NE 188 [aff 
24"On, Cir! Ct, 489 7° } 

Pa.—Reynolds v. Supreme _ Con- 
clave I. O. H., 10 Pa: Dist. 528, 24 
Pa, Co. 638, 18 LancLRev 125. 

Tenn.—Supreme Lodge K. P. v. La 
Malta, 95 Tenn. 157, 31 SW 493, 30 


LRA 838. 

Wis.—Hughes v. Wisconsin Odd 
Fellows’ Mut. L. Ins. Co., 98 Wis. 
292, 13 NW °1Q15. 

29. Ala.—Fraternal Union of 


America y. Ziegler, 145 Ala. 287, 39 
T51 


Tll.-Pold v. North American Union, 
261 Ill. 4338, 104 NE 4 [aff 180 Ill. A. 
448]; Scow v. Supreme Council R. L., 
223 Till. 82, 79 NE 42‘ Seymour v. 
ee Protective League, 171 Ill. A. 
114. 

Me.—Wallace v. United Order of 
mane Cross, 118 Me. 184, 106 A 
713. 

Nebr.—Miller v, National Council 
ith L. S., 109 Nebr. 199, 190 NW 

vo. 

Tex.—Eversberg v. Supreme Tent 
tgs W., 33 Tex. Civ. A. 549,77 SW 

30. Chambers v. Supreme Tent K. 
M. W., 200 Pa. 244, 49 A784 86 
AmSR 716; Klein v. Knights & Ladies 
ee Security,’ 79 Wash. 173, 140 P 

“B1. Scow v. Supreme Council R. 
L., 223 Tll. 32, 79 NE 42; Knights of 
Maccabees of World v. Nelson, 77 
Kan. 629, 95 P 1052; Eversburg v. 
Supreme Tent K. M. W., 33 Tex. Civ. 
| A. 549, 77 SW 246. 


bound by an amendment extending that period,*° or 
providing for a forfeiture in whole or in part if the 
member commits suicide at any time.*? 
jurisdictions, however, it has been held that. an 
amendment forfeiting or limiting rights under the 
certificate in the event of suicide, or changing ex- 
isting provisions as to suicide, are void, even though 
the member agreed in his application to conform to 
the laws of the society then in force or which might 
thereafter be adopted.*? 

Suicide while sane or insane. 
making suicide of a member, whether sane or in- 
sane, a ground of forfeiture in whole or in part is 
generally held valid as applied to preéxisting mem- 
bers who subsequently commit suicide while sane,?* 
since there can be no such thing as a vested right 


In some 


An amendment 


32. Court of Honor v. Hutchens, 
43 Ind. A, 321, 82 NE 89; Dessauer 
v. Supreme Tent K. M. W., 278 Mo. 
57, 210 SW 896 [rev 191 Mo. A. 76, 
176 SW 461, and dist Claudy vy. Royal 
League, 259 Mo. 92, 168 SW 593 
(where the certificate provided that 
in case of suicide the amount pay- 
able should be reduced, and the pro- 
visions of an amended by-law were 
more reasonable than those con- 
tained in the_ original contract)]; 
Kavanaugh y. Supreme Council R. A., 


158 Mo. A. 284, 138 SW 359; Um- 
barger vy. Supreme Council R. L., 
(Mo. A.) 118 SW 1199; Smail v. 


Court of Honor, 136 Mo. A. 434, 117 
SW 116; Wilcox v. Court of Honor, 
134 Mo. A. 547, 114 SW 1155; Zim- 
merman v. Supreme Tent K. M. W., 
122 Mo. A. 591, 99 SW 817; Lewine 
v. Supreme Lodge K. P. W., 122 Mo. 
A. 547, 99 SW 821; Morton v. Supreme 
Council” RE 100. No. Al 16s ates 
259; Smith vy. Supreme Lodge K. P., 
83 Mo. A. 512; Sautter v. Supreme 
Conclave I. O. H., 72, N. J. L. 325, 62 
BT629 Pare TO INS dae TOs. tee 
232]. But see Morton v. Royal Tribe 
of Joseph, 93 Mo. A. 78 (holding that 
no vested rights are impaired by a 
change in the constitution or by-laws 
Boyes death by suicide an accepted 
risk). 

{a] Illustrations.—(1) 
policy was issued when the by-laws 
provided that in case of suicide with- 
in five years all assessments paid 
should be repaid the beneficiary, a 
subsequently adopted by-law that the 
beneficiary in such case should re- 
ceive only an amount equal to twice 
the amount contributed to the life 
benefit fund by a member during 
his lifetime did not control the rights 
of the beneficiary, although the 
policy provided that a member was 
to be bound by all the by-laws in 
force and subsequently enacted. Des- 
sauer v. Supreme Tent K. M. W., 278 
Mo, 57, 210 SW 896 [rev 191 Mo. A. 
76,176 SW 461]. (2) A by-law limit- 
ing the amount payable in case of 
suicide, passed after the defense of 
Suicide had become unavailable un- 
der the constitution as existing at 
the time the contract was made, is 
void as impairing the obligations of 
the contract. Court of Honor. vy. 
Rausch, 50 Ind, A. 161, 95 NE 1018; 
Court of Honor v. Hutchens, 43 Ind. 
A, 321, 82 NE 89 [overr in effect 


Court of Honor v. Hutchens, (Ind. A.) 
if 


79 NE 409]. 
33. U. S.—Supreme Council R. A. 
v. Wishart, 192 Fed. 453,112 CCA 591, 
d.—Supreme Conclave I. O. H. v. 
Rehan, 119 Md. 92, 85 A 1035, 46 
LRANS 308, AnnCas1914D 58. 
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for a sane man to commit suicile.84 Such a pro- 
vision has also been held binding as to a member 
who commits suicide while insane,** and in a number 
of cases amendments barring or limiting recovery 
in case of suicide, whether insured was sane or in- 
sane, have been upheld in language which appar- 
‘ently applied to all the provisions thereof, although 
in most of them the question actually decided was 
that they were valid as against persons claiming 
under a member who committed suicide while sane.*® 
So it has been held that, where a by-law existing at 
‘the time one becomes a member relieves the society 
from liability where the member commits suicide, 
whether sane or insane, unless he is then under 
treatment for insanity or has been judicially de- 
clared insane, a subsequent by-law providing for a 
forfeiture of benefits in case of suicide whether 
sane or insane, without any exception, is reason- 
able.2*7 But in some jurisdictions, including those 
in which such an amendment has been held valid as 
to members committing suicide while sane,*® it has 
been held invalid as applied to members who take 
‘their lives while insane;*° and in these jurisdictions 
it has likewise been held that, where the original 
contract and laws provide for a forfeiture when the 
member commits suicide within a certain period 
after issuance of the certificate, an amendment ex- 
tending that time,*® or providing that suicide at any 
time thereafter shall work a forfeiture,*! is likewise 
void as to members subsequently committing suicide 
while insane. So where an existing by-law provided 


MUTUAL BENEFIT INSURANCE 


[45 C.3.] 51 


that no benefit would be paid where the member 
committed suicide, whether sane or insane, unless 
he was at the time under treatment for insanity, 
an amendment reducing the amount of the benefit 
in the case of suicide, without reference to the in- 
sanity of the member, was held unreasonable and 
void as to existing members.*? 

[§ 41] ii. Relating to Change of Benefits**—(aa) 
Validity and Effect. Alterations in the constitution 
or by-laws of a society resulting in the reduction 
of the benefits payable are binding where the con- 
tract of insurance reserves to the society the power 
to alter its rules in respect of funds, out of which 
the certificate is payable,** or where the certificate 
provides for payment ‘‘in an amount to be computed 
according to the laws’’ of the society, and these 
latter provide that their provisions in regard to the 
payment of such certificates may be changed at any 
time;*® and in some jurisdictions it has been held 
that alterations reducing benefits are binding where 
the laws of the society authorize amendments,** or 
where the certificate expressly provides that a mem- 
ber’s rights shall be determined by the laws of the 
society in force at the time when benefits are pay- 
able.** So it has been held that, where a member 
agrees to be governed by the laws of the society, 
both those existing at the time the contract is en- 
tered into and those subsequently enacted, he is 
bound by reasonable amendments changing the bene- 
fits,4® unless the society has waived enforcement of 
the amendment,*® especially where the changes were 


Minn.—Ledy v. National Council 
K. & L. S., 129 Minn. 137, 
905, LRA1915D 1095, 
486. 

N. Y.—Shipman v. Protected Home 
Circle, 174 N. Y. 398, 67 NE 83, 63 
‘LRA 347; Mitterwallner v. Supreme 
“Lodge K. & L. G. S., 86 NYS 786. 

Va.—Plunkett v. Supreme Conclave 
TI. O. H:7105 Va. 643,55 SH 9. 

And see cases supra notes 28-381. 

34. Shipman v. Protected Home 
Circle, 174 N. Y. 398, 67 NE 83, 63 
LRA 347; Plunkett v. Supreme Con- 
clave I. O. H., 105 Va. 643, 55 SE 9. 

35. Supreme Tent K. M. v. Ham- 
mers, 81 Ill. A. 560; Chambers v. 
Supreme Tent K. M. W., 200 Pa. 244, 
49 A 784, 86 AmSR 716; Eversberg v. 
Supreme Tent K. M. W., 33 Tex. 
Civ. A. 549, 77. SW 246. 

36. See Supreme Commandery K. 
G. R. v. Ainsworth, 71 Ala, 436, 46 
AmSR 332; Tisch v. Protected Home 
Circle, 72 Oh. St. 233, 76 NE 188 
{aff 1 Oh. Cir. Ct. N..S. 185, 24° Oh. 
Cir. Ct. 489] (in both of which cases 
the amendment was held valid, al- 
though it did not appear whether the 
member was sane or insane at the 
time he committed suicide). And see 
eases passim supra this section. 

$7. Streeper v. Mut. Protective 
League, 186 Ill, A. 585. But see infra 
text and note 18, 

38. See cases supra note 33. 

39. Supreme Conclave I. O. H. v. 
Rehan, 119 Md. 92, 85 A 1035, 46 
~LRANS 308, AnnCas1914D 58; Ship- 
man v. Protected Home Circle, 174 
N. Y. 398; 67 NE 83, 68 LRA 347. 
See Ledy v. ‘National Council K. & 
L. S., 129 Minn. 137, 151 NW. 905, 
LRA1915D 1095, AnnCas1916H 486 
(where, in holding the amendment 
valid in the case of suicide while 
sane, it was implied that the rule 
would be otherwise if the member 
was insane when he took his life). 


AnnCas1916E 


40. Weber v. Supreme Tent K. 
Ma. W., 172 N. Y. 490, 65 NE 258, 92 
AmSR 753. ‘ 


41. Fargo v. Supgeme Tent K. M. 
W., 96 App. Div. 491, 89 NYS 65 [aff 
185 N. Y. 578 mein, 78 NE 1103 
mem]. 

42. Olson v. Court of Honor, 100 
Minn. 117, 110 NW 374, 117 AmSR 


151 NW} 


‘Lodge I, O. O. 


676, 8 LRANS 521, 10 AnnCas 622. 
43. Cross references: : 

Alterations as to classification of 
members resulting in reduction of 
benefits see supra § 36. 

Forfeiture or reduction of benefits: 
For engaging in prohibited occupa- 

tion see supra § 38. 

In case of suicide see supra § 40. 

Increase of assessments resulting in 
reduction of benefits see supra § 
35 


44. Doidge v. Dominion Council R. 
TT. 'T.,.4 Ont,'L. 423. 

45. Bowie v. Grand Lodge L. W., 
99 Cal. 392, 34 P 103. 

46. Fugure v. St. Joseph Mut. Soc., 
Baker v. Forest City 
% F., 28 Ont. 238 [app 
dism 24 Ont. A. 585]. 

47. Richmond y. Supreme Lodge 
O. M. P., 100 Mo. A. 8, 71 SW 726. 

48. Ill.—Fairchild v. Maccabees, 
199 Tll. A. 144. 

Kan.—Dey v. Knights & Ladies of 
Security, 113 Kan. 86, 213 P 1066; 
Kirk vy. Fraternal Aid Assoc., 95 Kan. 
707, 149 P 400 [dist Hart v. Life, 
etc., Assoc., 86 Kan. 318, 120 P 368, 
AnnCas1913C 672 (where the certifi- 
cate had been fully paid up before 
the change in the by-laws) ]. 

Miss.—Butler v. Eminent House- 
hold C.. W., 116 Miss. 85, 76 S 830, 
AnnCasi918D 1137. 

Mo.—Garretson v. Sovereign Camp 
Ww. O. W.;, 210° Mo. A. 539, 243 SW 
257) : j 

Tex.—Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 438 [aff 
(Civ. A.) 254 SW 637]. 

{a] Dlustration.—Where the by- 
laws provided that a member on at- 
taining the age ‘of seventy years 
should be entitled to recover one half 
the amount that would have accrued 
on his death, an amendment provid- 
ing that on reaching such age a mem- 
ber who was physically disabled 
might, at his election, be paid ten 
per cent of the amount. of his cer- 
tificate annually for ten years, or be 
paid one half the amount in a lump 
sum, was valid and binding. Kirk 
v. Fraternal Aid Assoc., 95 Kan. 707, 
149 P 400. 

{[b] Amendment held unreason- 
able.—Where a certificate®-provides 


SW 257; 


that after a certain time it shall be 
nonforfeitable and that the member 
shall be entitled to a paid-up certifi- 
cate in proportion to payments made, 
a change in the laws of the society 
is unreasonable which denies him, 
unless he makes further payments, 
any benefit from his admitted present 
share of the accumulated reserve 
fund. Uhl v. Life, etc., Assoc., 97 
Kan. 422, 155 P 926, 

49. Boman v. Bankers’ Union of 
World, 76 Kan. 198, 91 P 49, 11 
LRANS 1048; Garretson vy. Sovereign 
Camp W. O. W., 210 Mo. A. 539, 243 
Wirtz v. Sovereign Camp 
W. O. W., 114 Tex. 471, 268 SW 438 
[aff (Civ. A.) 254 SW 637], 

[a] Facts showing waiver.— 
Where a company issued a joint cer- 
tificate to plaintiff and his wife, the 
by-laws being made part of the con- 
tract, and the company agreed to pay 
the survivor, on proof of the death 
of the other, one thousand dollars, ° 
subject to certain deductions pro- 
vided by by-laws, but thereafter 
passed a new by-law which would re- 
duce the indemnity, and plaintiff and, 
his wife, without knowledge of the 
new law, continued for many months 
after it was passed to pay the 
monthly assessments, which the as- 
sociation received without objection, 
the association waived the enforce- 
ment of the new by-law, and could 
not assert it against plaintiff. Bo- 
man y. Bankers’ Union of World, 76 
Kan. 198, 91 P 49, 11 LRANS 1048. 

[b] Facts not showing waiver.— 
(1) Where a by-law increased the 
rate of assessment, and, in default 
by a member of payment of the in- 
creased rate or election of certain 
options provided, automatically 
placed a lien upon the certificate of 
such a member, thereby reducing 
the amount of insurance, the associa- 
tion did not waive its right in such 
a case to pay the reduced rather than 
full amount of the certificate by con- 
tinuing to accept payments from a 
member at the old rates after the 
by-law went into effect. Garretson 
vy. Sovereign Camp W. O. W., 210 Mo. 
A. 589, 248 SW 257. (2) Where the 
by-law increased the rates of assess- 
ment, and, on default by a member 
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made in order to make the by-laws correspond with 
the laws of the state in regard to beneficiaries.°° 
other jurisdictions it has been held that the mere 
fact that the laws of the society authorize amend- 
ments thereto does not subject the beneficiary to an 
amendment reducing the benefits payable at death,** 
or total disability ;°? and by the weight of author- 
ity a subsequent by-law reducing benefits without the 
consent of the member is invalid as impairing rights 
vested under the contract, even though the certifi- 
eate is taken subject generally to existing and fu- 
ture laws,°* provided the original contract is valid ;°4 
and this rule is especially applicable where the 
amendment discriminates against one class of mem- 


of payment of the increased rates or 
election of certain options, automat- 
ically placed a lien upon the mem- 
ber’s certificate, reducing the amount 
of insurance by the amount of un- 
paid assessments, the association, by 
continuing to accept payments from 
a member under the old rates, is not 
estopped nor does it waive the right 
to reduce the insurance by the 
amount of assessments unpaid. 
Wirtz v. Sovereign Camp W. O. 3 
114 Tex. 471. 268 SW 438 [aff (Civ. 
A.) 254 SW 637]. 

o®. Kirk v. Hraternal Aid Assoc., 
95 Kan. 707, 149 P 400. 

51. Pokrefky v. Detroit Firemen’s 
Fund Assoec., 121 Mich. 456, 30 NW 
240. 

52. Zinna v. Saveria Friscia Soc., 
88 NYS 404. 

53. U. S—McAlarney v. Supreme 
Council A. L. H., 131 Fed. 538 [rev 
on other grounds 135 Fed. 72, 67 CCA 
Lippincott v. Supreme Council 
. H., 130 Fed. 483 [rev on other 
grounds 134 Fed. 824, 67 CCA 650, 69 
LRA 803]; Supreme Council A. L. H. 
v. Getz, 112 Fed. 119, 50 CCA 153 .[aff 
109 Fed. 261]; Knights Templars’, 
ete., Life Indemn. Co. v. Jarman, 104 
Fed. 638, 44 CCA 93 [aff 187 U. S. 197, 
23..SCt 108; 47) Tusied..139)]; 

Cal.—Guthrie v. Supreme Tent K. 
M. W., 4 Cal. A. 184, 87 P 405; Born- 
stein y. District Grand Lodge No. 
4 1. O. B. 'B., 2 Cal. A. 624,.84 Pe271. 

Ga.—Supreme Council A. L. H. v. 
Jordan, 117 Ga. 808, 45 SE 33; HEmin- 
ent Household C. W. v. Eppes, 24 Ga. 
A. 762, 102 SE 174. 

Ind.—Supreme Lodge K. H. v. Bie- 
ler, 58 Ind. A. 550, 105 NE 244. 

Iowa.—Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116; Fort v. Iowa Legion 
of Honor, 146 Iowa 183, 123 NW 

4, 

La.—Russ y. Supreme Council A. 
. Ty he 110 La. 588, 34 S 697, 98 AmSR 

Mass.—Porter v. Supreme Council 
A. L. H., 183 Mass. 326, 67 NE 238; 
Newhall vy. Supreme Council A. L. H., 
181 Mass. 111, 63 NE 1. 

Mo.—Constable v. Supreme Tent M. 
W., 219 Mo, A. 632, 284 SW 515. 

Nebr.—Kennedy v. Royal Highland- 
ers, 109 Nebr. 24, 189 NW 612; Shep- 
herd v. Bankers’ Union of World, 77 
Nebr. 85, 108 NW 188. 

N. J.—O’Neill v. Supreme Council 
AG Ls Es TO: IND ee Lae 4 UOT Al 4 68. 
1 AnnCas 422; Stas v. National Slo- 
vak Soc., (Sup.) 137 A 892. 

N. Y.—Green v. Supreme Council 
R. A., 206 N. ¥. 591, 100 NE 411 [rev 
on other grounds 2387 U. S. 5381, 35 
SCt 724, 59 L. ed. 1089]; Wright v. 
Knights of Maccabees of. World, 196 
N. Y. 391, 89 NE 1078, 134 AmSR 
838, 31 LRANS 423; Evans v. South- 
ern Tier Masonic Relief Assoc., 182 
N. Y. 453,.75 NE 317; Beach v. Su- 
preme Tent K. M., 177 N. Y. 100, 69 
NE 281; Langan v. Supreme Council 
A. L. H., 174 N. Y. 266, 66 NE 932; 
Kennedy v. Supreme Council C. B. L., 
188 App. Div. 613, 177 NYS 268 [aff 
231 N. Y. 582, 132 NE 897]; Stewart 
v. Thorburn, 171 App. Div. 258, 157 


546]; 
A. L 
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bers.®® 


In 


otherwise.>* 


NYS 242; Smith v. Supreme Council 
A. L. H., 94 App. Div. 357, 88 NYS 44; 
Simons v. Supreme Council A. L. H., 
82 App. Div. 617, 81 NYS 1014 [rev on 
other grounds 178 N. Y. 263, 70 NE 


776]; Williams v. Supreme Council 
A. L. H., 80 App. Div. 402, 80 NYS 
718; Donaldson v. Supreme Council 


Cc. B. L., 180 NYS 598 [rev on other 
grounds 200 App. Div. 843 mem, 191 
NYS 922 mem}. But see McCloskey 
v. Supreme Council A, L. H., 109 App. 
Div. 309, 96 NYS 347 (holding that, 
where a beneficial association was 
about to become bankrupt, the pas- 
sage of by-laws scaling existing cer- 
tificates and making a corresponding 
reduction in assessments was not 
unreasonable as to a member who 
agreed in his certificate to comply 
with all the by-laws of the associa- 
tion then existing or thereafter 
adopted). , 

Pa.—Hale v, Equitable Aid Union, 
168 Pa. 377, 3{ A 1066; Hayes v. Ger- 
man Ben. Union, 35 Pa. Super. 142; 
Hipple v. Supreme Ruling F. M. C., 
10 Pa. Dist. 317, 26 Pa. Co. 174. 

Tenn.—Gaut vy. American Legion of 
Honor, 107 Tenn, 603, 64 SW 1070, 
55 LRA 465. 

Tex.—Supreme Council A. L. H. v. 
Batte, 34 Tex. Civ. A. 456, 79 S 
629; Supreme Council A. L. H. 
Storey, (Civ. A.) 75 SW 901. 

Wis.—Stirn v. Supreme Lodge B. 
S. B. S., 150 Wis. 18, 136 NW 164: 
Jaeger v. Grand Lodge O. H. S., 149 
Wis. 354, 1385 NW 869, 39 LRANS 
494; Wuerfler v. Grand Grove O. D., 
ae Wis. 19, 92 NW 433, 96 AmSR 

[a] Facts held not to show reduc- 
tion of disability benefits—Where a 
certificate provided that, in case in- 
sured should reach seventy years of 
age and be disabled, he should re- 
ceive disability benefits, and his pol- 
icy then be considered paid up, an 
amendment to the by-laws, made 
prior to insured’s reaching seventy 
years of age and becoming disabled, 
which required payment of assess- 
ments during the period of such dis- 
ability, after the age of seventy, im- 
pairs no vested rights under the 
policy, and is not to be treated as a 
reduction in the amount of benefits 
provided by the policy. Case v. Su- 
preme Tribe B. H., 106 Nebr, 220, 184 
NW 75, 18 ALR 1172. 

Acquiescence, waiver, or estoppel 
me object to amendment see infra § 


Vv. 


54. Hayes v. German Ben. Union, 
Zicea,. Dist. 070s 

[a] Reduction of benefits may be 
made where the original contract was 
void because of the association’s fail- 
ure to comply with the statute, and 
a Subsequent statute validates the 
cgntract and fixes the means of de- 
termining the amount due. Hayes v. 
German Ben. Union, 12 Pa. Dist. 170. 

55. Feldblum v. Congregation Bi- 
kur Chelim, 131 App. Div. 854, 116 
NYS 289. 

[a] Dlustration.—Where the by- 
laws of a society when plaintiff, a 
woman, joined it admitted men and 
women on equal terms and allowed 


rr ee eee eee 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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The rule has also been held applicable, 
although the society’s promise is only to pay an 
indefinite sum not exceeding the amount named in 
the certificate;®® but other authorities have held 
Where, however, the consent of the 
member to a subsequent reduction of benefits is 
clearly evidenced by the language of the certifi- 
cate itself, such alteration of the laws of the society 
is valid and enforceable.*® 
on which benefits are payable has happened, the so- 
ciety cannot, by alterations in its constitution or 
by-laws, radically change the terms of the contract 
so as to reduce the amount payable or otherwise 
affect rights so vested,®® even though the certificate 


Where the contingency 


a weekly sick benefit, a subsequent 
amendment, adopted against plain- 
tiff’s protest, which deprived the fe- 
male members alone of the weekly 
benefits, reducing their dues as a 
compensation, was not binding upon 
plaintiff, her right to the benefits 
being a vested right, which could not 
be taken without her consent. Feld- 
blum vy. Congregation Bikur Cholim, 
131! App. Div. 854, 116 NYS 289. _ 

56. Makely v. Supreme Council A. 
L. H., 133 N. C. 367, 45 SE 649. - 

57. Kaufman v. National Protec- 
tive Legion, 45 Pa. Super, 560. | 

58. Everett v. Supreme Council C. 
B. L., 286 N. Y. 62, 189% NE 780. 

[a] Acceptance of new  certifi- 
cate.—Where a member had origi- 
nally a benefit certificate which was 
not subject to alteration without his 
consent, but surrendered it and ac- 
cepted another providing that any 
change or addition to the constitu- 
tion or by-laws made subsequent to 
the issuance of the certificate should 
bind him and his beneficiary as 
though such changes or additions had 
been made prior to his application for 
membership, his rights were deter- 
minable by the reissued certificate; 
hence where, by an amendment to 
the constitution and by-laws, provi- 
sion was made for a reserve fund to 
which each member was required to 
contribute, any deficiency to be a 
lien on the member’s insurance, the 
amount of such, deficiency .might 
properly, on his death, be deducted 
from the face value of the certificate. 
Everett v. Supreme Council C. B. L., 
236 N.Y. 62, 139 NE 780. 

59. Rodrigues vy. Portuguese Mut. 
Ben. Soc., 18 Hawaii 316; Hart v. 
Life, etc., Assoc., 86 Kan. 318, 120 P 
3638, AnnCas1913C 672; Palmer v. Pro- 
tected Home Circle, 252 Pa. 201, 97 
A 188; Grainger v. Order of Cana- 
dian Home Circles, 33 Ont. L. 116, 7 
OntWN 649, 21 DomLR 110 [dism 
app 31 Ont. L. 461, 6 OntWN 380, 26 
OntWR 373]. 

[a] Dlustrations—(1) Where a 
by-law in existence at the time dece- 
dent became a member provided for 
the payment of certain benefits to his 
children, where decedent had _ con- 
tributed to the society for a specified 
time, a subsequent by-law lengthen- 
ing the time for payment of dues in 
order to entitle the children to the 
benefits did not affect rights acquired 
by the payment of dues for the time 
specified in the original by-law. Ro-: 
drigues v. Portuguese Mut..Ben. Soc., 
18 Hawaii 316. (2) The liability of a 
beneficial association to pay a mem- 
ber a specified. amount on his attain- 
ing a certain age cannot, after he 
has reached such age, be affected by 
an amendment of the by-laws abro- 
gating such liability or reducing the 
amount payable Palmer v. Pro- 
tected Home Circle, 252 Pa. 201, 97 A 
188; Grainger vy. Order of Canadian 
Home Circles, 33 Ont. L. 116, 7 Ont 
WN 649, 21 DomLR 110 [dism app 31 
Hon L. 461, 6 OgtWN 308, 26 OntWR 

Sick benefits see infra text and 
notes 67-71. 
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stipulated that the member should comply with both 
existing and future laws and regulations.6° An 
amendment made after the death of the member 
reducing the amount of benefits would clearly seem 
to be invalid as impairing vested rights of the bene- 
ficiary, and it has been so held,® although there is 
authority to the contrary.® But it has been held 
that, where an amendment increased assessments as 
to persons subsequently becoming members, a pro- 
vision that old members should not be required to 
pay such increase, but that it would be charged up 
against them and deducted from the face of their 
certificates at the date of their death, is valid,®? and 
that a reduction of benefits is binding where the 
certificate contains a proviso that benefits shall be 
payable only where the member has, up to the time 
of his death, fully complied with the charter, con- 
stitution, and by-laws of the order.*4 

Option to remain under original plan. A reduc- 
tion in benefits has also been held binding as to 
existing members who are given the option to. remain 
under the original plan by a declaration to that 
effect, but fail to make such declaration.®* So it has 
been held that a society may, when necessary, reduce 
the amount of benefits if it gives members an elec- 
tion to maintain the certificate at the original amount 
by paying increased assessments.®® 

Reduction of sick or disability benefits pending 
sickness. It has been held that an amendment’ re- 
ducing sick or disability benefits, adopted pending 
a member’s sickness or disability, is not binding on 
him if he has not agreed to be bound thereby.*? On 
the other hand it has been held that, where the so- 
ciety has reserved the power to amend its by-laws 
in’ reference to benefits, an amendment reducing fu- 
ture benefits is binding on a member who is sick 
at the time the amendment is made,®* and that, 
where a by-law provides for payment of a weekly 


60. Hart v. Life, etc., Assoc., 86 
Kan. 318, 120 P 363, AnnCas1913C 
672; Palmer v. Protected Home Cir- 
cle, 252 Pa. 201, 97 A 188. 

61. Gundlach v. Germania Me- 


821; Court Fort 


790; 


chanics’ Assoc., 4 Hun 339, 49 How}|lin Ben. Soc., 

iPr 190: 27 AmSR 624. 
62. Fugure v. St. Joseph Mut. [a] 

Soc., 46 Vt. 362. 
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City v. Rennie, 2 
Oh./,Cire Ct. N; “St. 507-25 Oh; Cir.-Ct. 
Pellazzino v. 
St. Joseph’s Soc., 9 Oh. Dec. (Reprint) 
635, 16 CincLBul 27: Becker v. Ber- 69. 


144 Pa. 232, 22 A 699, 


“The right to modify a con- 
tract does not include the right to re- 
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sick benefit for an indefinite period, a member who 
has expressly agreed that the by-laws may be 
changed is not deprived of any vested right by an 
alteration of the by-laws, made after he becomes 
sick, providing that payment of benefits shall cease 
after a certain time,®® but that the by-law cannot 
be altered so as to affect benefits which have be- 
come due before the alteration.” In any event the 
society cannot change the terms of its agreement 
in reference to sick benefits except in the mode pro- 
vided in the constitution and by-laws."! 

Suspension of payment of benefits. It seems that 
an amendment suspending payment of death benefits 
until the fund applicable thereto shall accumulate 
to a certain amount is not binding on a preéxisting 
meémber,’? but it has been held that a similar amend- 
ment suspending the payment of sick benefits is 
binding on members subsequently becoming sick,"* 
where the society is authorized by its certificate of 
incorporation to give only ‘‘voluntary’’ assistance to 
its members.*# 

Abolition of disability benefits. It has been held 
that, where the sections of the constitution and laws 
which provide for payment of a benefit to a member 
on total disability are repealed, he loses his right 
to such benefits,7> and that, where payments required 
from members are inadequate to carry out its agree- 
ment to pay an old age disability benefit when the 
member should reach a certain age and to relieve 
members attaining such age from further assess- 
ments, the society in the exercise of its reserved 
power to amend can repudiate such agreement before 
any member has reached that age, by a repeal of 
the by-law embodying the agreement.”® 

Amendment or repeal of amended by-law. A 
mutual benefit company may amend an amendment 
of its by-laws so as to reduce the amount of benefits 
to which a member is entitled, provided the amount 


authorize such reduction of benefits, 
and amendment was not reasonably 
necessary to further objects of so- 
ciety). 


German Catholic 


Stohr v. San Francisco Musi- 
cal Fund Soc., 82 Cal. 557, 22 P 1125. 
70. Stohr vy. San Francisco Musi- 
cal Fund Soc., supra. 
71. Mutual Aid, etc., Soc. v. Monti, 


63. Fowler v. Sovereign Camp W. 
O. W., 106 Nebr. 192, 183 NW _ 550; 
Johnson v. Bankers’ Union of World, 
83 Nebr. 48, 118 NW 1104; Shepperd 
v. Bankers Union of the World, 77 
Nebr. 85, 108 NW 188. 


64. Suckling v. Most Excellent As- 
sembly A. O. M. P., 35 Pa. Super. 
oor 

65. Brundin v. Supreme Council O. 


Cc. F., 13 App. Div. 147, 42 NYS 1043 
Duer v. Supreme Council O. C. F., 
21 Tex. Civ. A. 493, 52 SW 109. 

[a] Tlustration.—An amendment 
to the by-laws provided that on a 
certain date every member should be 
charged with one half the amount of 
his certificate and be credited with 
assessments paid; that members 
might within a certain time there- 
after exercise the option of returning 
to membership under the plan previ- 
ously in force; and that all members 
not so electing should continue as 
members under the new plan. It was 
held that, where a member died be- 
fore the time to elect had expired 
without having made the election, the 
unpaid balance of the charge made 
under the new plan should be de- 
ducted from his benefits. Brundin v. 
Supreme Council O. C. F., 13 App. 

Div. 147, 42 NYS 1043. 

; 66. Anderson v. Ancient Order ‘of 
United Workmen, 11 OntWN 174. 

_ 67. Wasson v. American Patriots, 
148 Iowa 142, 126 NW 778; Maheu v. 
L’ Union LaFayette, 115 Me. 330, 98 A 


pudiate a debt, any more than the re- 
served right of a legislature to repeal 
the charter of a corporation gives it 
the right to confiscate its property.” 
Pellazzino v. German Catholic St. 
Joseph’s Soc., 9 Oh. Dec. (Reprint) 
635, 636, 16 CincLBul 27, 

68. Pain v. Société St. Jean Bap- 
tiste, 172 Mass. 319, 52 NE 502, 70 
AmSR 287; Berg v. Badenser Unter- 
stuetzungs Verein Von Rochester, 90 
App. Div. 474, 86 NYS 429; Poultney 
v. Bachman, 31 Hun (N. Y.) 49 [rev 
10 AbbNCas 252, 62 HowPr 466]. See 
Lewin v. Koerner Benev. Assoc., 125 
App. Div. 91, 109 NYS 101 (where 
the insurance certificate provided that 
the aid to sick members and the fam- 
ilies of deceased members should be 
by means of contributions “as the 
by-laws of the society may from time 
to time prescribe,’ the society had 
the right to amend the constitution 
and by-laws by reducing the amount 
of sick benefits, even though such 
amendment prevented a member from 
receiving full benefits from a sick- 
ness he was then undergoing, if it 
was reasonably necessary to carry 
out its objects and to perpetuate its 
existence). Contra Wiedynska v. Pu- 
laski Polish Benev. Soc., 110 App. 
Div. 732, 97 NYS 413 (where a mem- 
per did not consent to change of by- 
laws); Lewin v. Koerner Benev. As- 
soc., 60 Misc. 576, 581, 112 NYS 508 
[aff 131 App. Div. 922 mem, 115 NYS 
1128 mem] (where contract did not 


BOON. Je. 23.40, 36) A 666; W orrilow’s 
3 Walk. (Pa.) 161) {aff 2 Del. 


[a] Notice of change.—A reduc- 
tion of the amount of benefits made 
pursuant to the by-laws does not 
take effect until the member has been 
notified of the reduction; and if an 
association wishes to take advantage 
of a by-law authorizing it to reduce 
its sick benefits where a member has 
been drawing them for a period of 
six months, it must take some action 
indicating such intention; and, if the 
benefits have remained unpaid, it may 
not relieve itself from liability by 
tendering full benefits for the six 
months, and reduced benefits there- 
after, but must pay full benefits up 
to the date of tender. Worrilow’s 
ser 3 Walk, (Pa.) 161 [aff 2 Del. Co. 
66]. 

Generally see supra § 32. 

72. International Order of Twelve 
K. & D. T. v. Boswell, (Tex. Civ. A.) 
48 SW 1108. 

73. McCabe v. Father Matthew To- 
tal Abstinence Ben. Soc., 24 Hun (N. 
Y.) 149; St. Patrick’s Male Ben. Soc. 
v. McVey, 92 Pa. 510. 

74 Easo .v. La Cerdese Commo- 
dore Vito La Mantia Soc., 98 Misc. 
163, 156 NYS 1090, 

75. Re Supreme Legion S. K. C,, 
29 Ont, 708. 

76. United Order of Foresters v. 
Miller, 178 Wis. 299, 190 NW 197, 29 
ALR 1526. 
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which he actually receives equals or exceeds the 
amount due under the by-laws as they existed when 
he became a member,"? and a rule giving an addi- 
tional benefit in case of injury may, as to one who 
was a member before its adoption, be repealed before 
he is injured.”® : 

Retrospectiveness of alterations. An alteration 
in the laws reducing benefits will not be given a 
retrospective opération unless an intent to that 
effect clearly appears.’® The fact that a member 
agrees to abide by existing by-laws and amendments 
thereto that may subsequently be adopted does not 
show his assent to an amendment reducing the 
amount of benefits where such amendment contains 
no language necessarily indicating an.intent ta make 
it retroactive.®° 

Increase of benefits. A by-law increasing the 
amount payable at the death of members has been 
held applicable to those who were members at the 
time of its passage as well as to those subsequently 
becoming such,®! especially where it is not accom- 
panied by any change in the scale of weekly pay- 
ments by either prior or subsequent members ;®” and 
where a. change in the constitution raising the 
amount of benefits is made after a member contracts 
a disease, but before he dies as a result thereof, his 
beneficiary is entitled to the increased amount.§* 
Where the laws of a benefit society provide that a 
member in good standing having a certificate for 
less than a specified sum may increase the same by 
application, surrender of the old certificate, medical 
examination and payment of a fee, and that if the 
application is approved a new certificate shall be 


issued, the issuance of a certificate after such ap- 


proval is a mere ministerial act; and where appli- 
cant, after complying with the prescribed conditions, 
dies after issue of a new certificate, but while it is 
being held pending investigation of applicant’s 
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health, the society is liable notwithstanding the non- 
delivery of the certificate.** 

[§ 42] (bb) Estoppel, Waiver, or Ratification as 
to Change.8® A member may, by his acts or omis- 
sions, be estopped or waive the right to object to 
an alteration in the society’s constitution or by-laws 
reducing the amount of benefits payable under the 
certificate,8® as where he fails to take action within 
a reasonable time to the prejudice of the society 
and its members and their beneficiaries.*” But the 
right to object is not lost by mere delay where the 
member does not recognize the illegal action by the 
payment of further assessments and does nothing to 
mislead the society to its prejudice.8® Moreover, 
where a member has no notice of a reduction of the 
amount of his certificate, there can be no waiver of 
his right to urge that such reduction was invalid.’® 

Payment of assessments. Where the amendment 
as to benefits is accompanied by a corresponding 
change in the amount of dues and assessments, a 
member who pays subsequent assessments on the 
new basis with knowledge of the amendment and” 
without protest ratifies or waives objections to the 
amendment.®° But payment of an illegal assess- 
ment is not a waiver or ratification when made by 
the member without knowledge of his rights,®!. or 
where the society was not induced thereby to change 
its position;®? and by seeking to excuse nonpay- 
ment of an increased assessment on the ground that 
the change in the constitution increasing assess- 
ments and reducing the amount of benefits payable 
operated as a renunciation of the contract, the bene- 
ficiary is not estopped to assert that the change was 
not lawfully made,®* or that the member did not 
have notice thereof.°* Payment of assessments on 
the new basis will not constitute waiver or ratifica- 
tion where the member objects to the amendment 
and pays under protest,®> where he makes the pay- 


77. Hannes y. Nederland Israelit- 
ish Sick Fund, 152 App. Div. 140, 136 
NYS 742. 

78. Stewart v. Thorburn, 171 App. 
Div. 285, 157 NYS 242. 

79. Knights Templars’, etc., Life 
Indemn. Co. v. Jarman, 104 Fed. 638, 
44°CCA 98" [aft 187 0. 8. 197, 23 °SCt 
108, 47 L. ed. 139]; Berlin v. Eu- 
reka Lodge No. 9 K. P., 132 Cal. 294, 


64 P 254; Guthrie v. Supreme Tent 
K. M. W., 4 Cal. A. 184, 87 P 405; 
Pain v. Société St. Jean Baptiste. 


172 Mass. 319, 52 NE 502, 70 AmSR 
287. ; 

[a] Amendment held retrospec- 
tive—Pain v. Société St. Jean Bap- 


tiste, 172 Mass. 819, 52 NE 502, 70 
AmSR 287. 

Retrospectiveness of new or 
amended provisions generally see su- 
pra § 30. 

80. Hayes v. German Ben. Union, 


35 Pa, Super. 142. 

81. Lavigueur v. L’Union Mutuelle 
de Bionfaisance, 16 Que. Super. 588. 

82. Lavigueur v. L’Union Mutuelle 
de Bienfaisance, supra. 

83. Dent v. Railway Mail Assoc., 
183 Fed. 840 [mod on other grounds 
fae 981, 180 CCA 387, LRA1915A 

84. Rancipher v. Women of Wood- 
craft, 50 Wash. 68, 96 P 829. 

‘ 85. Estoppel or waiver as to right 

oO: 

Object to increase of assessments see 
supra 

eee er assessments paid see infra § 


86. Berg vy. Badenser Untersteut- 
zungs Verein Von Rochester, 90 App. 
Div. 474, 86 NYS 429; Supreme Coun- 
cil A. L. H. v. Lyon, (Tex. Civ. A.) 
88 SW 435; Jaeger v. Grand Lodge 


O. H. S., 149 Wis. 354, 135 NW 869, 
39 LRANS 494 
[a] Finetfationis<- (1) Where, 


after the passage of a by-law scaling 
all five-thousand-dollar certificates to 
two thousand dollars, the holder of a 
certificate for five thousand dollars 
returned it, with a request that a 
new certificate for two thousand dol- 
lars be issued, he was not entitled 
to recover the premiums paid on the 
five-thousand-dollar certificate. Su- 
preme Council A. L. H. v. Lyon, (Tex. 
Civ. A.) 88 SW 435. (2) So where an 
amendment to the by-laws confines 


sick benefits to members residing in’ 


a certain city, and a member subse- 
quently signs the amended by-laws, 
and declares his submission thereto, 
he cannot recover benefits for an ill- 
ness which occurs while he is living 
in another city. Penachio. y.. Saati 
Soc., 33 Misc. 751, 67 NYS. 140. 

{b] Changing beneficiary.—A by- 
law deducting ten per cent from. the 
sum for which insured was originally 
insured was assented to by him by 
afterward changing the _ beneficiary 
under the policy and making the cer- 
tificate payable to the new beneficiary 
in the amount as changed by the by- 
law. Jaeger v. Grand Lodge O, H. S., 
4 Wis. 354, 185 NW 869, 39 LRANS 


87. Clymer v. Supreme Council A. 
L. H., 188 Fed. 470; Supreme Council 
Naa SE sii Ws McAlarney, Lees eae 
72, 67 CCA 546 [rev 131 Fed. 538]; 
Supreme Council A, L. H. v. Lippin- 
cott, 134 Fed. 824, 67 CCA 650, 69 
LRA 803 [rev 1380 Fed. 483]. 


88. Supreme Council A. L. H. v. 
Daix, 130 Fed. 101, 64 CCA 435 [aff 
127 Fed. 374]. 

89. Gibson v. Iowa Legion of 


Honor, 178 Iowa 1156, 159 NW 639. 
90. Ill—Ankele v. Workingmen’s 
rev ee Soc. -Ac. UaMe Of; ck 8S eas 
lowa.—Ferguson v. Grand Lodge 
I. L. H., 174 Iowa 61, 156 NW 176; 
Fort v. Iowa Legion of Honor, 146 
Iowa 183, 123 NW 224. 
Mass. — Atty. -Gen. v. 
Council A. L. H., 207 Mass. 586, 98 
NE 797; Atty.-Gen, v. Supreme Coun- 
CiaAs By H., 206. Mass. 175, 92 NE 
143; Atty. -Gen, v. Supreme Council 
As ha! H., 206 Mass, 168, 92 NE 140. 
Mich.—Pokrefky v. Detroit Fire- 
men’s Fund Assoc., 131 Mich. 38, 90 
NW 689, 96 NW 1057. 
aN. Y.—-McCloskey v. Supreme Coun- 
cil A. L. H., 109 App. Div. 309, 96 
via eet, Hyans v. Southern Tier 
asonic elie ssoc., 76 A a 
151, 78.NYS 611. pasos 
Ta] Ratification a question of tant. 
—Fort v. Iowa Legion of Honor, 146 


Iowa 183, .128 NW 224. 

91. Gibson  v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 

92. Gibson v. Iowa Legion of 
Honor, supra. 

93. Gibson v. Iowa Legion of 
Honor, supra. 

94. Gibson v. Iowa Legion of 


Honor, supra. 

95. U. 8.—Supreme Council fo L. 
a, v. Champe, 127 Fed. 541, 88 CCA 
La.—Russ vy. Supreme Council A. 
pues 110 La. 588, 34 S 697, 98 AmSR 
Mass,—Atty.-Gen. Supre 
Council A. L. H., 206 nie, 186, "OD 
NE 148; Atty.- -Gen. v. Supreme Coun- 
ae Deal: H., 206 Mass. 168, 92 NE. 
N. Y.—Williams v. Supreme Coun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment without knowledge of the reduction of bene- 
fits,°° or with the expectation that the amendment 
will be repealed,9’ or where the society refuses to 
accept any other than the changed assessment. 
‘by-law reducing the amount of his certificate does 
not avoid the effect of his payment on the reduced 
amount as an estoppel where his mental capacity 
was not impaired.°? Payment or tender of assess- 


ments on the original amount of the certificate after © 


‘attempted. reduction is a sufficient protest to pre- 
serve the member’s rights under the original certifi- 
cate,+ but such payment, tender, or protest made to 
jthe loeal body of which insured is a member, or to 
ithe secretary or treasurer of such local body, is 
‘insufficient.2. The fact that a member agreed to 
prior amendments of the constitution by paying 
‘assessments thereunder without protest will not 
estop him from denying the validity of subsequent 
amendments reducing the amount of benefits.2 Nor 
’ will a member be precluded from maintaining an 
action against the society for breach of contract 
by reason of the fact that, on learning that the 
society has illegally reduced the amount payable on 
his certificate, he stops payment of a check sent 
in payment of a previous assessment.* 

Abolition of death benefits. A person who is a 
member of a society at the time its by-laws are 
changed so as to dispense with the payment of 
death benefits is presumed to have assented to 
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iThat a member was ill after adoption of an invalid — 
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such amendment where he pays his dues thereafter 
and remains a member, and it does not appear 
that he thereafter paid any death benefit assess- 
ments.° ! y | 

Effect of new certificate after amendment of con- 
stitution. Where, after a change in the society’s 
constitution, a member who had become such before 
the change designated a new beneficiary, surrendered 
the original certificate, and received a new one 
bearing the date of the original, with the annota- 
tion; ‘Reissued; beneficiary changed,’’ etc., the new, 
certificate, pursuant to the practical construction of 
the parties, was a continuation of the old contract, 
and by its acceptance the member did not agree to 
the previous change of the constitution so as to estop 
the new beneficiary from questioning the power of 
the society to make such change.® 

[§ 43] jj. Relating to Time for Suit.7. The general 
rules as to the effect of alterations in the constitu- 
tion or by-laws on the rights of preéxisting mem- 
bers® are applicable to alterations affecting the pre- 
maturity of suit® or fixing a short period of limita- 
tion.t? In some jurisdictions by-laws limiting the 
time for bringing an action under a benefit certificate 
have been held reasonable and binding on the bene- 
ficiary of a preéxisting member who has agreed to 
abide by future laws of the society,1! but in other 
jurisdictions such by-laws have been held invalid as 
to certificates previously issued.1? In any event a 
provision of this nature is void where it contravenes 


cil A. L. H., 80 App. Div. 402, 80 NYS 
713. : 
N. C.—Makely v. Supreme Council 
A. L. H., 133 N. C. 367, 45 SE 649. 
And see infra § 53. : 
| 96. Atty.-Gen. v. Supreme Council 
'A, L. H., 206 Mass. 183, 92 NE 147. 
{a] Tlustration.—Where a mem- 
ber was old and feeble at the time 
ithe corporation adopted a by-law re- 
‘ducing his certificate from five thou- 
sand dollars to two thousand dollars, 
and the only business he transacted 
lwas with a son, and notice of the 
proposed reduction was never given 
‘to the members of the lodge to which 
‘the member belonged, and after the 
ladoption of the by-law he paid, with- 


‘out protest, several assessments on) 


the reduced amount, the beneficiary, 
on the death of the member, was en- 
‘titled to the full amount of the cer- 
tificate, notwithstanding an accept- 
ance of the reduced amount, because 
of the absence of a showing that the 
‘member knew of the _ reduction. 
Atty.-Gen. v. Supreme Council A. L. 
H., 206 Mass. 183, 92 NE 147. 


97. Supreme Council A. L. H. v. 
Batte, 34 Tex. Civ. A. 456, 79 SW 
629. 


98. Supreme Council A. L. H. v. 
Champe, 127 Fed. 541, 638 CCA 282. 


; 99, Atty.-Gen. vy. Supreme Coun- 

icil A. L. H., 207 Mass. 586, 93 NE 
es d 

! 1. Atty.-Gen. v. Supreme Council 


A. L. H., 206 Mass. 183, 92 NE 147. 
‘See Stirn v. Supreme Lodge B. S. B. 
S., 150 Wis. 138, 136 NW 164 (con- 
‘tinued payment of assessments to 
‘keep the old certificate in force does 
‘not authorize a reduction in the bene- 


fits). : 
' 2, Atty.-Gen. v. Supreme Council 
'A, lL. H., 207 Mass. 586, 93 NE 797; 
\Atty.-Gen. v. Supreme Council A. L. 
H., 206 Mass, 190, 92 NE 150; Atty.- 
Gen. v. Supreme Council A. L. H., 
206 Mass. 180, 92 NE 145; Atty.-Gen. 
vy. Supreme Council A. L. H., 206 
Mass. 175, 92 NE 143. 

a 
White a member did not pay assess- 


ments on the original amount of the, 


certificate after the corporation had, 
by a by-law, attempted to reduce all 
certificates, merely because the local 
officers of the lodge would not ac- 


Refusal to accept payment.—. 


cept them, the member did not pre- 
Serve his rights against the corpora- 
tion by protesting against the re- 
duction made by the by-law. Atty.- 
Gen. v. Supreme Council A. L. H., 
206 Mass. 180, 92 NE 145. 

3. Fort v. Iowa Legion of Honor, 
146 Iowa 183, 128 NW 224. 

4 Henderson y. Supreme Council 
A. L. H., 120 Fed. 585. 

5. Niemyjski v. Schlesinger, 91 
Misc. 50, 154 NYS 219. 

6 Kennedy v. Supreme Council C. 
B. L., 188 App. Div. 618, 177 NYS 
268 [aff 231 N. Y. 582, 132 NE 897]. 

7. Contractual limitations gener- 
ally see infra §§ 223-225. 

8. See supra §§ 30-32. 

9... See cases infra this note. 

{a] Mllustrations.—(1) An amend- 
ment giving the society ninety days 
after maturity of certificate in which 
to pay benefits is not binding on pre- 
existing members unless assented to, 
Wheeler vy. Supreme Sitting O. I. H., 
110 Mich. 487, 68 NW 229, (2) In 
any event, where the articles of asso- 
ciation provided that benefits should 
be paid at such times as might be 
provided by the laws governing such 
payment or in the certificate of mem- 
bership, and after the issuance of a 
certificate which provided that, if 
the member to whom it was issued 
should for seven years pay his as- 
sessments punctually and maintain 
himself. in good standing in the or- 
der, he should be entitled to a sum 
not exceeding the principal amount 
named in the certificate, less the 
amount which he might have already 
received as benefits, a by-law was 
adopted providing that final benefits 
should, when found correct, be ad- 


justed within ninety days from the: 


date of the expiration of the certifi- 
cate, the by-law applied only to such 
certificates as by their terms made 
the benefit payable at the time fixed 
by the by-law, and hence it did not 
affect the time for bringing suit on 
the certificate. Cohen v. Supreme Sit- 


ting O. I. H., 105 Mich. 288, 63 NW 
304. 
10. See cases infra notes 11, 12.. 
11. Arnold v. Supreme Conclave I. 
Oy Hs. 123 Mid. 675))..91.5 Ax 829 + Mo. 


Closkey v. Supreme Council A. L. H., 
109 App. Div. 309, 96 NYS 347; Faulk 


v. Fraternal Mystic Circle, 171 N. C. 
301, 88 SE 431. 

[a] Ilustrations.—(1) A by-law 
requiring actions. to be brought 
within one year after proofs of 
death were furnished is reasonable 
and binding upon the beneficiary of 
a member joining prior to its adop- 
tion and agreeing to conform to all 
laws thereafter adopted. Arold v. 
Supreme Conclave I. O. H., 123 Md. 
675, 91 A 829. (2) Where a fraternal 
society was about to become a bank- 
rupt, the passage of by-laws reducing 
the amount of existing certificates, 
making a corresponding reduction in 
assessments, and creating a _ short 
limitation for actions against the so- 
ciety, waS not unreasonable. Mc- 
Closkey v. Supreme Council A, L. H., 
109 App. Div. 309,°96 NYS 347. But 
see Butler v. Supreme Council A. L. 
H., 105 App. Div. 164, 93 NYS 1012 
[aff 186 N. Y. 514 mem, 78 NE 1101 
mem] (holding that, although the ap- 
plication for membership contains an 
agreement of the applicant to con- 
form to the laws then in force or 
which might thereafter be adopted, 
and the certificate of insurance prom- 
ises to pay the amount thereof in 
consideration of a. full compliance 
with the by-laws existing or there- 
after to be enacted, a subsequent 
by-law limiting the time for bringing 
suit on the certificate to a shorter 
period than allowed by the statute, 
in the absence of a contractual limi- 
tation, is not binding on ‘the mem- 
ber’s beneficiaries). 

12. Atty.-Gen. v. Supreme Council 
A. L. H., 196 Mass. 151, 81 NE. 966; 
Eklund v. Supreme Council R. A., 152 
Minn. 20, 187 NW 826; Ruder v. Na- 
tional Council K. & L. S., 124 Minn. 
431, 145 NW 118; Rosenstein v. Court 
of Honor, 122 Minn, 310, 142 NW 331; 
Roblin v. Supreme Tent K. M. 
269 Pa.:139, 112A 70, 

[a] Illustration. —Amendment to 
by-laws reducing the time within 
which actions may be brought upon 
beneficiary certificates from. three 
years after making proof of death to 
three years from the date of mem- 
ber’s death is unreasonable as to cer- 
tificates previously issued, and not 
enforceable as against. holders of 
such certificates. Hklund vy. Supreme 


oP, 


56 [45 C.J.] 


a statute expressly prohibiting a change of the pe- 
A by-law extend- 
ing the time for bringing an action will not author- 
ize the maintenance of an action on a certificate pre- 
viously issued, under the provisions of which an 


riod of limitation by contract.'3 


action was barred.!4 
[§ 44] G. Conflict of Laws.'® 


Place where contract made. 


the contract is made.” 


punch R. A.,, 152 Minn. 20, 187 NW 


ar Disappearance of member.—A 
by-law providing that no_ action 
should be brought or maintained on 
any claim arising out of any life 
benefit certificate unless brought 
within fifteen calendar months of 
the death of the member to whom 
the certificate was issued, nor until 
the expiration of ninety days after 
receipt of proofs, could not be ap- 
plied to the certificate of a member 
who disappeared more than seven 
years before its passage, as a party 
to a contract cannot escape a fixed 
Hability by enacting a by-law, the 
stipulation in the certificate being 
that the member should comply with 
amended by-laws, and not that the 
beneficiary should do so after his 
death. Roblin v. Supreme Tent K. 
ME Wie 269 Pa. 139) 112) A T0. 

13. * Sovereign Camp WO.) Wiev. 
Miller, 125 Miss. 502, 87 S 892. 

{a] Thus, where a. life insurance 
contract in a fraternal order was gov- 
erned by the laws of the order then 
or afterward adopted, the adoption in 
1913 of a new constitution and code 
ef laws by the order superseded all 
previous constitutions and laws, and 
a provision therein limitifg the right 
to eommence suit within one year 
from death of insured was prohibited 
by Code (1906) § 8127 (Hemingway 
Code § 2491) and is void. Sovereign 
Camp W. O. W. v. Miller, 125 Miss. 
562, 37 S 892. 

14. Modern Woodmen of America 
v. Bauersfeld, 62 Kan, 340, 62 P 1012. 

15. What law governs as to eligi- 
bility of beneficiary see infra § 136. 

) 16. See Conflict of Laws 12 C. J. 
p 427; Contracts §§ 19-42. 
17. See Life Insurance § 12-14. 


18. See Insurance §§ 4— 

19. See cases infra Mie section. 
20. See infra text and note 35. 
ae Ark.—Sovereign Camp W. 


O. 
Ww. Newsom, 142 Ark. 132, 219 SW 
THO;  Prankitn 04 Ins. Co. v. Morrell, 
84 Ark. 511, 106 SW 680. 

dD. C.—National Union v. Sawyer, 
42 App. 475. 

Tll.—Mohtman v. Business Men’s 
Acc. Assoc., 201 Ill. A. 333. 

Ind.—Supreme Council:'C, K. A. v. 
Logsdon, 183 Ind. 183, 108 NE 587; 
Travelers’ Protective Assoc. v. Smith, 
183 Ind. 59, 107 NE 283, AnnCas1917E 
1088, 101 NE 817, ° 

Iowa.— Webster v. Modern Wood- 
men of America, 192 Iowa 1376, 186 
NW 659; Weiditschka vy. Supreme 
Tent K. M. W., 188 Iowa 1838, 170 NW 
300, 175 NW 835; Booz v. Booz, 183 
Towa 381, 167 NW 93. 

Mich.—Dolan v. Supreme Council C. 
M. B. A., 152 Mich, 266, 116 NW 383, 
16 LRANS 565, 15 ‘AnnCas 232 [overr 
Dolan v. Supreme Council C. M. B, A., 
113 NW 10, 18 LRANS 424]. 

Mo.— Gill v. Sovereign Camp W. O, 
W., 209 Mo. A. 63, 236 SW 10738; Sim- 


The general rules 
relating to conflict of laws,'® particularly those re- 
lating to life insurance contracts’? and contracts of 
imsurance generally,!® are ordinarily applicable to 

_ contracts of mutual benefit insurance.?® 

In the absence of a 
stipulation to the contrary,” the rights of the parties 

are ordinarily governed by the law of the state where 

Within the meaning of the 

above rule a contract is regarded as made where 

the last act is done that is necessary to render the 
contract binding,’? and this is generally held to be 
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the place where the contract is delivered and ac- 
cepted by the member.?* 
vides that it is not to take effect until the first 
premium is paid, and the certificate is delivered and 
the first premium paid at a particular place, that 


Where the contract pro- 


place fixes the place of the contract,?* even though 


mons vy. Modern Woodmen of Amer- 
ica, 185 Mo. A, 483, 172 SW 492; 
Crohn vy. Order of United Commercial 
Travelers, 170 Mo. A. 273,.156 SW 
472; Kavanaugh vy. Supreme Council 
R..L., 158° Mo; A. 234, 138 SW-359; 
Roberts v. Modern Woodmen of Amer- 
ica, 183 Mo. A, 207, 113 SW 726, 146 
Mo. A. 70, 123 SW 60. 

Nebr.—Pringle v. Modern Woodmen 
of America, 87 Nebr. 548, 127 NW 876. 

N. —Mock v. Supreme Council 
R. A., 121 App. Div. 474, 106 NYS 155; 
Vanderbeck v. Protected Home Circle, 
98 Mise. 691, 163 NYS 80. 

N. C.—Wilson v. Supreme Conclave 
I. O. H., 174 N.C. 628, 94 SE 443. 

Oh.—Modern Woodmen of America 
v. Myers, 99 Oh. St. 87, 124 NE 48. 

Pa.—Kaufman y. National Protec- 
tive Legion, 45 Pa. Super. 560. 

Tex.—Supreme Lodge K. P. v. Wil- 
son, (Civ. A.) 204 SW 891. 

Wis.—McKnelly v. Brotherhood of 
American Yeomen, 160 Wis. 514, 152 
NW 169. 

Ont.—Gillie v. Young, 1 Ont. L. 368. 

[a] “he reason for this principle 
is at once apparent. It permits a 
single and unified obligation due from 
such association to its various mem- 
bers, ascertainable according to the 
law of the state where the contract is 
made and is to be consummated, and 
where the corporation is organized 
and the contracting parties reside, so 
that there may be a unified liability 
only and not diverse liabilities aris- 
ing from divergent construction of 
contracts by courts of different juris- 
dictions.” Modern Woodmen of Amer- 
ica v. Myers, 99 Oh. St. 87, +98, 124 
NE 48. 

[b] Manner of effecting changes 
in by-laws.—A statute of Kentucky 
declaring that changes in the by-laws 
shall not be effective unless attached 
to the certificate is controlling on the 
courts of Indiana in an action on a 
benefit certificate issued in Kentucky 
by an association incorporated under 
such statute. Supreme Council C. K. 
A, v. Logsdon, 183 Ind. 188, 108 NE 587. 

{c] Time of bringing suit.—Where, 
in an action on a beneficiary certifi- 
cate, defendant set up that the con- 
‘tract was made in Ilinois, and that 
under the laws of that state a clause 
in the certificate, requiring suit there- 


on to be brought within one _ year: 


after insured’s death, was valid, and 
that the action was not so brought, 
it was entitled to show in bar of the 
action that the stipulation, although 
invalid under the laws of Missouri, 
was valid under the laws of Illinois. 
Roberts v. Modern Woodmen of 
America, 133 Mo. A. 207, 118 SW 726, 
146 Mo. A, 70, 123 SW 60. 

22. Weiditschka v. Supreme Tent 
K. M. W., 188 Iowa 183, 170 NW 300, 
175 NW 835; Sovereign Camp W. O. 
W. v. Havas, 217 Ky. 846, 290 SW 
690; Umberger v. Modern Brother- 
hood of America, 162 Mo. A. 141, 144 


the contract states that the place of the society’s 
domicile shall be deemed the place of the contract ;7° 
and if a certificate transmitted to an agent is not 
valid unless countersigned by him, the place of the 
contract is fixed by the place where the agent coun- 
tersigns and delivers the certificate.?° 
cation, made in one state, is accepted in another and 
the certificate there mailed to the member, the latter 
state is the place of the contract,?7 and the same is 
true where the certificate is delivered to the member 
through the officers of the local body.?® 
certificate is issued in one state and the member 


If the appli- 


Where a 


SW. 898. 

23. Conn.—Supreme Colony U. O. 
P. F. v. Towne, 87 Conn. 644, 89 
264, AnnCas1916B 181. 

Ill.—Coverdale v. Royal Arcanum, 
40a it 91, 61 NE 915 [rev 93 Ill. A. 

Ky.—Sovereign Camp W. O. W. v.- 
Havas, 217 Ky. 846, 290 SW 690. 

Md.—Expressman’s Mut. Ben. As- 
soc. v. Hurlock, 91 Md. 585, 46 A 957, 
80 AmSR 470. 

Mo.—Crohn v. Order of United 
Commercial Travelers, 170 Mo. A. 
273, 156 SW 472; Umberger v. Modern 
Brotherhood of America, 162 Mo. A. 
141, 144 SW 898; Kavanaugh v. Su- 
reme Council R. L., 158 Mo. A. 234, 
38 SW 359; Roberts v. Modern Wood- 
men of America, 133 Mo. A. 207, 113 
SW 726, 146 Mo. A, 70, 123 SW 60. 

N. Yy._Meyer v. Supreme Lodge K. 
P., L78 Ne ¥. 635°70 NEE 64a. 
839 [aff 82 App. Div. 359, 81 NYS 


813]; Vanderbeck v. Protected Home 
Circle, 98 Misc. 691, 163 NYS 80. 
{aj Thus, where applications for 


membership are forwarded to the 
home office, and, if in proper form 
and the applicant is found duly initi- 
ated and the fee for the benefit cer- 
tificate paid, he is accepted, a benefit 
certificate being issued, the contract 
of insurance is effective when for- 
mally accepted by insured, the place 
of the contract being the place of in- 
sured’s acceptance. Supreme Colony 
U. O. P. F. v. Towne, 87 Conn. 644, 89 
A 264, AnnCas1916B 181. 

[b] Where actual delivery was 
made a condition precedent to liabil- 
ity, the contract was not complete 
until such delivery, so that it would 
be a Missouri contract if the certifi- 
cate was delivered in Missouri, and 
the Missouri law would govern. 
Crohn vy. Order of United Commercial 
Travelers, 170 Mo. A. 278, 156 SW 472. 

Eel By-law reducing benefits pay- 
able on suicide.—A mutual benefit 
certificate issued by an Illinois cor- 
poration and accepted by a member 
who then, and when he died, resided 
in that state, as does his wife, is gov- 
erned by the laws of that state, as 
affecting vaildity of a by-law reduc- 
ing the benefits payable on suicide, 
under an agreeemnt that the member 
would abide by future by-laws. 
Kavanangh y, Supreme Council R. L., 
158 Mo. A. 234, 188 SW 359. 

24. Voorheis v. People’s Mut. Ben. 
Soc., 91 Mich. 469, 51 NW 1109; Um- 
berger v. Modern Brotherhood of 
America, 162 Mo. A. 141, 144 SW 898. 

25. See infra text and note 36. 


26. Mason v. Massachusetts Ben. 
Life Assoc., 30 Ont. 716. 
eet Weiditschka v. Supreme Tent 


W., 188 Iowa 183, 170 NW 300, 
iis MINOW 835; Tuttle v. Iowa State 
Traveling Men’s Assoce., noe Iowa 652, 
104 NW 1131, 7 LRANS 223. 

238. Sovereign Camp W. 


oO. v. 
Mixon, 79 Fla. 420, 84 S 171. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


A: 


§ 44] 


subsequently moves and becomes a resident of an- 
other state where he applies for a change of benefi- 
ciary, the locus of the new policy is the place of 


delivery to the member.?° 


Place of performance of contract. Where a con- 
tract of insurance made in one state is to be per- 
formed wholly or partly in another, the law of the 
_performance may be presumed to have 
been intended to govern the contract.?” 

Domicile of society. In a number of eases it has 
been held that the statutes of the state in which the 
society is domiciled are regarded as entering into 


place of 


29. Webster v. Modern Woodmen 
of America, 192 Iowa 1376, 186 NW 
659. 

30. Expressman’s Mut. Ben. Assoc. 
v. Hurlock, 91 Md. 585, 46 A 957, 80 
AmSR 470. 

[a] Dlustration.—Where a _ resi- 
dent of Maryland became a member 
of an association of New York, which 
association had an agent in Mary- 
land who received dues and assess- 
ments and paid claims of benefici- 
aries in such state, the contract ef 
insurance was to be performed in 
Maryland. Expressman’s Mut. Ben. 
Assoc. v. Hurlock, 91 Md. 585, 46 A 
957, 80 AmSR 470. 

31. U. S.—Modern Woodmen of 
America v. Mixer, 267 U. S. 544, 45 
SCt 389. 69 L. ed. 783, 41 ALR 1384 
[rev 111 Nebr. 334, 197 NW 129]; 
Supreme Council R. A. v. Green, 237 
U.S. 531, 35 SCt 724, 59 L. ed. 1089, 
LRA1916A 771 [rev 206 N. Y. 591, 
100 NE 411 (rev 144 App. Div. 761, 129 
NYS 791)]; Gaines v. Supreme Coun- 
cil R. A., 140 Fed. 978. 

Ala.—Supreme Camp W. O. W. Vv. 
Carrell, 20 Ala. A. 340, 101 S 914. 

Ark.—North American Union v. 
Johnson, 142 Ark. 378, 219 SW _ 769. 

Cal.—Bennett v. Modern Woodmen 
of America, 52 Cal. A. 581, 199 P 343. 

Conn.—Supreme Lodge N. E. O. P. 
v. Hine, 82 Conn. 315, 73 A 791. 

Fla.—Southern Mut. Aid Assoc. v. 
Cobb, 60 Fla. 198, 53 S 585. 

_ Jowa.—Bush vy. Modern Woodmen 
of America, 182 Iowa 515, 152 NW 
31, 162 NW 259. 

Md.—Royal Arcanum v. Brashears, 
89 Md. 624, 43 A 866, 73 AmSR 244. 

Mass.—Ulman v. Supreme Com- 
mandery U. O. G. C. W., 220 Mass. 
422, 107 NE 960. 

Mich.—De Graw v. Supreme Court 
I. O. F., 182 Mich. 366, 148 NW 708. 

Minn.—Mooney vy. Brotherhood of 
R. Trainmen, 162 Minn. 127, 202 NW 
341, 204 NW 957. 

Mo.—Valleroy v. Knights of Colum- 
bus, 135 Mo. A. 574, 116 SW_ 1130. 
And see Martinez v. Supreme Lodge 
K. L., 81 Mo. A. 590 (holding that, 
where a society was originally organ- 
jzed in Kentucky and afterward took 
out another charter in Missouri, and 
the local lodge in Louisiana to which 
deceased belonged was organized un- 
der the Kentucky charter, the certifi- 
eate will be governed by that char- 
ter in construing the beneficiary’s 
rights). 

N. Y.—Matter of Globe Mut, Ben. 
Assoc., 63 Hun 263, 17 NYS 852 [aff 
135 N. Y. 280, 32 NE 122, 17 LRA 547]. 

Compare Apitz v. Supreme Lodge 
K. & L. H., 196 Ill. A. 278 [aff 274 111. 
196, 113 NE 63, LRA1917A 183 (hold- 
ing that, in an action on a benefit 
certificate, it is immaterial that a 
by-law of the society is void under 
the laws of Kentucky, although it 
appears that such society was orig- 
inally incorporated in such state, it 
appearing that subsequently such so- 
ciety was incorporated in Indiana, 
which Indiana corporation thereupon 
took over the obligations of the for- 
mer Kentucky corporation) ]. 

But see cases passim supra note 21. 

[a] Reason for rule.—‘“As_ the 
charter was a Massachusetts charter 
and the constitution and by-laws 
were a part thereof, adopted in 
Massachusetts, having no other sanc- 
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contracts made by the society in other states, and 
will be given effect by the courts of the latter,®! al- ~ 
though a different rule has been laid down in some 


jurisdictions in determining what law governs the 


tion than the laws of that State, it 
follows by the same token that those 
laws were integrally and necessarily 
the criterion to be resorted to for the 
purpose of ascertaining the signifi- 
cance of the constitution and by-laws. 
Indeed, the accuracy of this conclu- 
sion is irresistibly manifested by con- 
Sidering the intrinsic relation between 
each and all the members concerning 
their duty to pay assessments and 
the resulting indivisible unity be- 
tween them in the fund from which 
their rights were to be enjoyed. ‘whe 
contradiction in terms is apparent 
which would rise from holding on the 
one hand that there was a collective 
and unified standard of duty and obli- 
gation on the part of the members 
themselves and the corporation, and 
saying on the other hand that the 
duty of members was to be tested 
isolatedly and individually by resort- 
ing not to one source of authority ap- 
plicable to all but by applying many 
divergent, variable and _ conflicting 
criteria. In fact their destructive 
effect has long since been recognized. 
Gaines v. Supreme Council R. A., 140 
Fed. 978; Royal Arcanum vy. Bra- 
shears, 89 Md. 624. And from this it 
is certain that when reduced to their 
last analysis the contentions relied 
upon in effect destroy the rights 
which they are advanced to support, 
since an assessment which was one 
thing in one State and another in an- 
other, and a fund which was distrib- 
uted by one rule in one State and by, 
a different rule somewhere else, would 
in practical effect amount to no as- 
sessment and no substantial sum to 
be distributed. It was doubtless not 
only a recognition of the inherent un- 
soundness of the proposition here re- 
lied upon, but the manifest impossi- 
bility of its enforcement which has 
led courts of last resort of so many 
States in passing on questions in- 
volving the general authority of fra- 
ternal associations and their duties 
as to subjects of a general character 
concerning all their members to rec- 
ognize the charter of the corporation 
and the laws of the State under which 
it was granted as the test and meas- 
ure to be applied.” Supreme Council 
R. A. v. Green, 237 U.S. 531, 542, 35 
SCt 724, 59 L. ed. ‘1089, LRA1916A 
(ora . 

[b] Amendment of by-laws’ so as 
to increase assessment rates.—The 
power of a society under its charter 
and by-laws to amend such by-laws 
so as to increase its assessment rates, 
and the rights and duties of the mem- 
bers of a subordinate council in an- 
other jurisdiction with respect to 
such increase, are to be determined 
by the law of the jurisdiction where 
the society was chartered. Supreme 
Council R. A. v. Green, 237 U. S, 531, 
385 SCt 724, 59 L. ed. 1089, LRAI916A 
771 [rev 206 N. Y.-591, 100 NE 411 
(rev 144 App. Div. 761, 129 NYS 
791)]; Gaines v. Supreme Council R. 
A., 140 Fed. 978; De Graw v. Supreme 
Court I. O. F., 182 Mich, 366, 148 NW 
708; McClement v. Supreme Court 
I, -0.,-F.,. 169 App., Div..77,, 154. NYS 
700 [rev 88 Misc. 475, 152 NYS 136, 
and aff 222 N. Y. 470, 119 NE 99]; 
Simmelink vy. Supreme Court I. O. F., 
152 App. Div. 892, 186 NYS 527. 

[c] Apportioning deficiency in 
fund for payment of certificates.— 


question as to who may be beneficiaries.*? But where 
the violation of a by-law of a foreign society is 
asserted as a defense in- an action by a beneficiary 
on a contract of insurance, and the validity of such 
by-law is not shown to have been upheld by the 
courts of the society’s domicile, their validity will 
be determined according to the laws of the state 
where the contract was made and action brought.** 


Act of Parliament of the Dominion 
of Canada, authorizing a society in- 
corporated by it to apportion a de- 
ficiency in the fund for payment of 
certificates issued prior to a specified 
year among the holders thereof, au- 
thorizes the society to assess the pro- 
portionate share of the deficiency 
against a certificate delivered and ac- 
cepted in New York and constituting 
a New York contract. Stockwell v. 
Supreme Court I.’O. F., 216 Fed. 205. 

[d] Presumptions of death from 
absence.—Where a by-law, which pro- 
vided that long-continued absence of 
a member should not give any right 
to recover on the certificate until the 
full term of the member’s life ex- 
pectancy had expired, had been held 
valid under the law of the state where 
the society was incorporated, the 
beneficiary of a member who had not 
been heard of for ten years, but 
whose life expectancy had not ex- 
pired, was not entitled to recover, 
although such member had joined the 
society in a state other than its domi- 
cile. Modern Woodmen of America v. 
Mixer, 267 U. S. 544, 45 SCt 389, 69 
L. ed. 788, 41 ALR 1384 [rev 111 
Nebr. 334, 197 NW 129]. i 

[e] Medical examination.—Where 
deceased was recognized as a member 
of a foreign fraternal insurer, his 
failure -to pass medical examination, 
as required by a statute of the state 
of insurer’s domicile, precludes re- 
covery. Ulman vy. Supreme Com- 
mandery._U. O. G. C. W., 220 Mass. 
422, 107 NE 960. 

{f] In North Carolina it has been 
held that, since no law prohibits a 
society from raising its rates, but 
Revisal (1905) § 4791 makes such 
contracts subject to charter and by- 
laws of the company, a Massachu- 
setts company, whose charter and by- 
laws permit, may raise the rate of a 
North Carolina member. Hollings- 
worth v. Supreme Council R. A., 175 
N. C. 615, 96 SE 81, AnnCas1918H 401 
[dist Wilson v. Supreme Conclave I. 
O. H., 174_N. C. 628, 94 SE 4438; Wil- 
liams v. Supreme Conclave I. O. H., 
172 N. C. 787, 90 SE 888 (in both of 
which cases the certificates were is- 
sued before such statute took ef- 
fect) ]. 

{g]. In Ohio (1) the principle that 
the rights of members of a society 
have their source in the constitution 
and by-laws of the society, and that 
such constitution and by-laws must 
necessarily be construed by the law 
of the state where the society was 
organized, has been approved, to- 
gether with the reasons for the rule 
as stated in Supreme Council R. A, v. 
Green, 237 U. S. 531, 35 SCt 724, 59 
L. ed. 1089, LRA1I916A 771 [rev 206 
N. Y. 591, 100 NE 411 (rev 144 App. 
Div. 761,129 NYS 791)]. (2) But in the 
case under consideration the contract 
was not made in Ohio where suit was 
brought, but was made and to be per- 
formed in Illinois where the society 
was organized, so that the question 
whether the laws of the _ society’s 
domicile would govern had the con- 
tract been made in Ohio was not in 
fact determined. Modern Woodmen 
of America v. Myers, 99 Oh. St. 87, 
124 NE 48. 

32. See infra § 136. 

33. Benza v. New Era Assoc., 238 
Tll. A. 435. 


\ 


58 [45 C.J.] 
So where a certificate provides that it is subject to 
the conditions in the articles of incorporation and 
the by-laws of the society, and no evidence is intro- 
duced showing the statutes of the state where the 
society was organized, the contract will be con- 
strued in accordance with the provisions of the arti- 
cles, by-laws, and certificate, if they do not conflict 
with the laws of the state where the action is 
brought.3+ 
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Stipulations as to what law governs. It is compe- 
tent for the parties to stipulate that the contract 
shall be governed by the laws of a particular state ;*° 
but the parties will not be allowed to avoid statu- 
tory provisions enacted for the protection of citizens 
of the state where the contract is made by, a stipu- 
lation that the law of the state where the society 
is domiciled shall govern the contract.** 


III. DUES AND ASSESSMENTS** 


[§ 45] A. Power and Duty To Levy.®® The power 
of a mutual benefit insurance society to levy dues 
and assessments depends on the provisions of the so- 
ciety’s charter of incorporation or articles of asso- 
ciation, and its constitution and by-laws.°® Where 
the by-laws authorize assessments if necessity re- 
quires, an assessment is invalid wnless such neces- 
sity is affirmatively shown,*? and so an assessment 
provided to be made only when a particular contin- 
gency arises is invalid where the happening of such 
contingency does not appear by the records of’ the 
organization.*! 

Proofs of death as condition precedent. Under the 
laws of some societies proofs of death are a condi- 
tion precedent to assessment.*? 

Levy in advance of loss; reserve fund. In some 
societies an assessment may be levied and collected 
in advance of any loss.*8 So it has been held that 
a benefit society has the right to make assessments 
for a reserve fund if the governing power of the 
society determines that it is good policy to do so.** 
The fact that a claim has been paid out of a fund 


on hand does not invalidate an assessment made to 
replenish such fund, where a reserve fund is au- 
thorized.4® On the other hand, where liability of 
certificate holders is predicated upon actual death 
losses already accrued, the society has no power to 
levy additional assessments in order to build up a 
reserve.*® But the society may levy several assess- 
ments in a month instead of one if they are neces- 


‘sary to pay actual death losses, where there is no 


limitation in the certificates of the members.** 
Where a society’s by-laws provide what funds shall 
be raised and how the dues and assessments shall 
be used, an emergency fund not so provided for is 
illegally created unless the charter or by-laws are 
amended in the manner therein provided;#® and 
where an emergency fund has been thus illegally 
created, the society has no right to divert into such 


‘fund payments made by a member as dues and 


assessments.*9 

Duty to levy. Generally by the contract of insur- 
ance the society is in duty bound to levy an assess- 
ment to pay the promised benefits,°° and on the 


34. First Catholic Slovak Ladies’ 
Union y. Florek, 210 Ill. A. 469. 

35. U. S.—Polk v. Mutual Reserve 
Fund Life Assoc., 137 Fed. 273. 

Del.—Grand Fraternity v. Keatley, 
27 Del. 308, 88 A 553 [rev on another 
ground 25 Del. 511, 82 A 294]. 
~ —D. C.—Columbian Fraternal Assoc. 
v. Smith, 54 App. 308, 297 Fed. 887. 

Mich.—Voorheis v. People’s Mut. 
Ben. Soc., 91 Mich. 469, 51 NW 1109. 

N. Y.—Burns v. Burns, 109 App. 
DIV=98; 9 NYS .19n Pate 1907 NY: 
211, 82 NE 1107]. 

[a] Construction of contract. — 
Where the application accompanying 
a certificate, issued by an association 
authorized to do business by the act 
of March 3, 1897, stated that the cer- 
tificate should be construed according 
to the law of the District of Colum- 
bia, it will be so construed, although 
both insured and the beneficiary were 
residents of Maryland, and the con- 
tract was made there. Columbian 
Fraternal Assoc. v. Smith, 54 App. 
(D. .C.) 308, 297 Fed. 887. 

36. Umberger vy. Modern Brother- 
hood of America, 162 Mo. A, 141, 144 
SW 898. 
’ 37. Cross references: 
Assessments by: 

Beneficial associations generally 

see Beneficial Associations § 73. 
Mutual insurance companies see 
Insurance §§ 362-377; Life In- 
surance §§ 116-120. 
Nonpayment of dues and assessments 
as ground for: 
Forfeiture of benefits see infra §§ 
8 


Suspension or expulsion of mem- 
bers generally see Beneficial As- 
sociations § 60. 

38. Powers and duties of receivers 
as to enforcement of dues and assess- 
ments see Beneficial Associations § 15. 

39. Havard v. L’Union St. Joseph, 
4 Que. Super. 352; and cases infra 
this section. 

[a] Amount of funds on hand as 
affecting power to levy assessment.— 
(1) St. (1880) ¢ 196 § 38, providing 


that association, etc., ‘“‘shall have the 
right to hold at any one time, as a 
death fund belonging to the benefici- 
aries of anticipated deceased mem- 
bers, an amount not exceeding one 
assessment,’’ does not require that 
losses yas they occur shall be paid 
from this fund, but the offcers at 
their discretion may levy an assess- 
ment to pay such losses. Crossman 
v. Massachusetts Ben. Assoc., 143 
Mass. 435, 9 NE 753.. (2) Moneys in 
the hands of the treasurer of a bene- 
fit society, if already legally drawn 
on so as to reduce them to a less sum 
than an amount which fixes the limit 
of the right to make an assessment, 
are not “in” the fund, so ag to pro- 
hibit the calling of an assessment. 
Faton v. Supreme Lodge K. H., 8 F. 
Cas. No, 4,259a. 

[b] WReincorporated association is 
without power to receive dues until 
a cértified copy of incorporation has 
been issued by the secretary of state, 
Sloan vy. Loyal Fraternal Home As- 
Soc., 189 Mo. A. 443, 123 SW 57. 

Authority of particular officers see 
infra § 47. 

40. Illinois Commercial Men’s As- 
soc. v. Perrin, 139 Ill. A, 5438; Su- 
preme Council A. L. H. v. Haas, 116 
Ill. A, 587, 

41. Chicago City R. Employees’ 
a Aid Assoe. v. Hogan, 124 Ill. A. 

42. Coyle v. Kentucky Grangers’ 
Mut. Ben. Soc., 2 SW 676, 8 KyL 604. 

43. Menard v. St. Jean Baptiste 
Soc., 68 Conn. 172, 27 A 11156; State 
by ere D, F. Ins. Assoc., 27 Oh. Cir. Ct. 

38. 

[a] TDlustration.—Where the by- 
laws of a society require each mem- 
ber to pay a fee of one dollar after 
having been a member one year, for 
the beneficiaries of the next member 
who shall die, and make a similar 
payment at each death, such fee is 
due from a member one year after 
he joins, although no member may 
have died during such year. Menard 
v. St. Jean Baptiste Soc., 63 Conn. 


172, 27 A ‘1115, 

44. Fullenwider v. Supreme Coun- 
en eR. EL, 73 > Ax-32t 

45. McGowan y. Supreme Council 
C. M. B. A., 76 Hun 534, 28 NYS 177; 
Smith v. Convent Mut, Ben. Assoc., 
16 Tex. Civ. A., 593, 43-SW 819. 

46. Tusant vy. Grand Lodge A. O. 
U. W., 192 Iowa 1232, 186 NW 195. 

{a] Benefit of reserve contributed 
to by members of another class.— 
Where certificate holders of an as- 
sociation organized under Code §§ 
1822, 1823 have been assessed on the 
basis of actual death losses, and it 
does not appear that any reserve has 
resulted from this method of assess- 
ment, such holders are not entitled to 
the benefit of a reserve fund built up 
from premiums paid in by another 
class of members paying an in- 
creased rate for the creation of such 
reserve. Tusant v. Grand Lodge A. 
O. U., W., 192 Iowa. 1232, 186 NW 195. 

47. Tusant v. Grand Lodge A. O. 
U. W., supra. : 

48. Clark v. Iowa State Traveling - 
Men’s Assoc., 156 Iowa 201, 135 NW 
1114, 42 LRANS 681. , 

49. Clark v. Iowa State Traveling 
Men’s Assoc., supra. 

50. Lawler v. Murphy, 58 Conn. 
294, 20 A 457, 8 LRA 118; Schiff v. 
Supreme Lodge O, M. P., 64 Ill. A. 
341; Supreme Lodge K. H. v. Hahn, 
43 Ind. A. 75, 84 NE 837. 

[a] Duty of supreme lodge.—The 
supreme lodge of an association con- 
sisting of a supreme lodge and local 
lodges, and furnishing’ insurance to 
its members dependent on the main- 
tenance of a benefit fund, stands as 
the representative of all the mem-, 
bers, and it owes the duty to them to 
require that assessments be paid by 
each member as the law of the order 
requires. Supreme Lodge K. H. v. 
Hahn, 43 Ind. A. 75, 84 NE 837. 

[b] Discretion as to levying as- 
sessment.— Where the constitution 
provided that mortuary assessments 
should be made only by authority of 
the board of directors, and the by- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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death of the member the designated beneficiary may 
compel such levy.*4 

Power of superior body in foreign state. A lodge 
incorporated under the laws of one state cannot sub- 
ject itself or its members to the jurisdiction of a 
supreme lodge incorporated in a sister state and not 
subject to the local courts, so as to render an as- 
sessment made by the supreme lodge enforceable in 
the local courts.5? 

[§ 46] B. Liability of Members. The liability of a 
member of a beneficial society to pay assessments 
rests upon the contract, express or implied, or is 
imposed by statute.°? The contract of insurance 
commonly entered into by and between a beneficial 
society and its members is unilateral and does not 
impose a personal obligation on the members to pay 
assessments, the society’s only remedy against a de- 
faulting member being to declare a forfeiture of the 
right to benefits;°+ and it has been held that if the 
society expels a defaulting member®> or declares his 
rights forfeited®® for nonpayment of dues or assess- 
ments, it cannot collect the same from him by suit. 
By the terms of some contracts, however, the mem- 


laws made it the duty of the secre- 
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Tex.—Tennison v. Home Ben. As- 
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ber promises, either expressly or by implication, to 
pay all fines, dues, and assessments; and in this 
event. the society may recover the same in an action 
at law.®’ A provision of the by-laws that failure 
to pay dues within a specified time shall render the 
policy null and void does not relieve a member from 
his lability for assessments, since the provision is 
for the protection of the society, and if it does not 
choose to enforce the forfeiture the contract con- 
tinues in force against the member.®8 

Dues and assessments accruing, or losses occurring, 
before membership. A member of a benefit society 
is not liable for dues acecruing,®® or for assessments 
levied,®° or for losses occurring,*! before he joined 
the society. 

Effect of termination of membership or suspension. 
A member is not liable to assessment for benefits 
accruing after his membership has terminated.® 
But under a constitution providing that, should the 
action of a subordinate lodge suspending a member 
be reversed, he will be required to pay all assess- 
ments made during such suspension, a member who 
has been suspended is required to pay such assess- 


amount required by the association’s 


tary, in case of a member’s death, to 
submit the proofs of death to the 
board, and declared that with their 
indorsement and the approval of the 
president an assessment should be 
made, these provisions did not leave 
the making of an assessment, in case 
proper proofs of death were pre- 
sented, to the mere discretion of the 
board. "Railway Pass., ete., Conductors’ 
Mut. Aid, etc., Assoc. v. Robinson, 147 
Ill. 138, 35 NE. 168. 

51. Union Mut. Assoc. v. Mont- 
gomery, 70 Mich. 587, 38 NW 588, 14 
AmSR 519. 

Remedies against society for fail- 
ure to levy and collect assessment 
see infra § 212. 

52. Lamphere v. Grand Lodge A. 
O. U. W., 47 Mich, 429, 11 NW 268; 
Grand Lodge A. 0. U. W. v. Stepp, 3 
Pennyp. (Pa.) 45. 

[a] Where, however, a national 
council of a beneficial association, 
having the supreme governing power 
of the order with authority to raise 
revenue, provides that such revenue 
shall be derived from a per capita 
tax on every member of the order, 
which shall be paid to the national 
secretary by the state council secre- 
taries and the secretaries of councils 
under the national council’s jurisdic- 
tion, it may proceed against the sub- 
ordinate councils and the individual 
members for the collection of the per 
capita tax on refusal of the state 
council to collect it, since such re- 
fusal cannot deprive the national 
council of its revenues, or of its au- 
thority to collect them from_ the 
members directly or from the _ local 
councils to which they belong. Derry 
Council No. 40 J. O. U. A. M. v. State 
le a al Pa, 413, 47 A 208, 80 
AmSR 

53. Faurot v. Swan, 155 Mich. 284, 
18 NW 955. 
t 54. U. S.—Russell v. O’Donoghue, 

8 Fed, 106. 

Met —Lehman v. Clark, 174 I1l. aie 
51 NE 222, 43 LRA 648 [rev a an OHA 

366, and in Foe bs overr Clark v. neh 
man, 65 Ill. A. 238]; Vick v. Clark, 77 

ll. A. 599. 

» Ind.—Gibson v. Megrew, 154 Ind. 
273. 56 NE 674, 48 LRA 362; Supreme 
Lodge K. H. v. Hahn, 43 Ind. A. 75, 
84 NE 837; Clark v. Schromeyer, 23 
Ind. A. 565, 55 NE 785. 
Mich. _—Faurot vy. Swan, 155 Mich. 
18 NW 9 
he Nash vy. Russell, 5 Barb. 556. 
pantie Era Life Assoc, V. Dare, 
6 Pa. Co. 526. 

R. I—L’Union St. Jean Baptiste 
de Pawtucket v. Ostiguy, 25 R. IL 
478, 56 A 681, 105 AmSR 899, 64 LRA 


158. 


soc., (Civ. A.) 272 SW 280. 

Ont.—In re Ontario Ins. Act, 31 
Ont, 154. 

[a] Same rule applies to lodge 
dues.—In re Ontario Ins. Act, 31 Ont. 
154. Contra Lehman y, Clark, 174 Ill. 
279, 51 NE 222, 43 LRA 648 [rev 71 
Ill. A. 366]. 

[b] A note given for an initiation 
fee and an assessment is not enforce- 
able as between the parties, where 
the member was, not personally liable 
for such fee and assessment. Nash 
v. Russell, 5. Barb. (N. Y.) 556. 

[ce] Promise to pay not implied.— 
Where the statute under which a so- 
ciety is incorporated does not impose 
any obligation on members to pay as- 
sessments, and one joining does not 
expressly promise to pay them, the 
contract providing for forfeiture of 
the rights of a beneficiary, without 
action, if an assessment is not paid 


‘within a month, a promise of the 


member to pay it, making him per- 
sonally liable, will not be implied. 
Faurot.v. Swan, 155 Mich. 284, 118 
NW. 955. 

Nonpayment of dues and assess- 
ments aS ground for forfeiture see 
infra §§ 88-98. 

§5. L’Union St. Jean Baptiste de 
Pawtucket v. Ostiguy, 25 R. I. 478, 
56 A 681, 105 AmSR 899, 64 LRA 158, 
if AnnCas 401, 

56. McDonald v. Ross-Lewin, 29 
Hun (N. Y.) 87; Johnston y. Ander- 
son, 23 Pa. Super. 152. 

57. Mich.—Faurot v. Swan, 155 
Mich, 284, 118 NW 955; Calkins v. 
Angell, 123 Mich. 77, 81 NW 977. 

Mo.—Ellerbe vy. Barney, 119 Mo. 
632, 25 SW 384, 23 LRA 435; Moran 
v. ranklin L. Ins. Co., 160’ Mo. A. 
407, 140 SW 955. 

N. H.—Provident Mut. Relief As- 
ene v. Pelissier, 69 N. H. 606, 45 A 

N. Y.—Baker v. New York State 
Mut. Ben. Assoc., 9 NYSt 653 [aff 
112 N. Y.. 672, 20 NE 416], 

Wis.—Fulton v. Stevens, 99 Wis. 
307, 74 NW 803 (holding also that, 
under the laws of the society in ques- 
tion, the member’s liability to pay 
was fixed by making the assessment 
and giving notice thereof to replenish 
the policy fund, and not by the death 


of the member to pay whose loss the] 


assessment was levied). 

[a] Same rule applies to lodge 
dues.—Provident Mut, Relief Assoc. 
vy. Pelissier, 69 N. H. 606, 45.A 562; 
Smith v. Bown, 75 Hun (N. Y.) 231, 
27 NYS 11. 

[b] Consideration for agreement. 
—Where the by-laws provide that on 
the death of any member each mem- 
ber shall have notice to pay the 


rules, and an applicant for member- 
ship agrees to accept and pay for a 
certificate subject to all the condi- 
tions of the by-laws, the issuance and 
acceptance of the certificate furnish 
a sufficient consideration for the 
member’s agreement to pay assess- 
ments; and a member who fails 
to pay his assessments should be 
charged with interest on the amount | 
of the assessments from the time 
when by the terms of the by-laws 
they became due. McDonald y. Ross- 
Lewin, 29 Hun (N. Y.) 87. 

58. International Sav., ete., Co. v. 
Tillotson, 34 Pa. Super, B21..° 

59. Logsdon v. Supreme Lodge F. 
U. A., 34 Wash. 666, 76 P 292 (where 
a clause in the constitution of a bene- 
ficial society provides that a member 
shall be liable for the month in which 
his certificate is “issued or dated,’ 
but another clause provides that 
there shall be no liability on the part 
of the society until the degree of fra- 
ternity is conferred, one assessment 
paid, | and the certificate is delivered 
and “‘accepted in writing,” a certifi- 
cate is not “issued” when signed and 
dated, nor until it is delivered and ac- 
cepted: and hence under a certificate 
dated and signed August 12, but not 
delivered until September 2, ‘at which 
time the first assessment was paid 
and the degree conferred, there is no 
liability for dues for the month of 
August). 

60. Malone v. Grand Lodge A. O. 
U. W., 186 Iowa 374, 169 NW. 438; 
Hetzel v. Knights & Ladies of Golden 
Precept, 129 Iowa 655, 106 NW 157; 
Price v. Brotherhood of R. Trainmen, 
116 Minn. 275, 1833 NW 7938; Evarts Vv. 
U. S. Mutual ‘Acc. Assoc., 16 NYS 27; 
International Sav., etc., Co. yv. Tillot- 
son, 34 Pa, Super. 521. 

[al Member admitted during 
month is not liable for assessment 
for that month in the absence of a 
provision therefor in the contract. 
Price v. Brotherhood of R, Trainmen, 
116 Minn, 275, 1833 NW 7938. 


61. Rowswell _ v. Equitable Aid 
Union, 138 Fed. 840; Clark v. Iowa 
State Traveling Men’s Assoc., 156 


Iowa 201, 185 NW 1114, 42 LRANS 
631; Evarts v. U. §, 


Mutual Acc. As- 
soc., 16 NYS 27. 


[a] However, a rule charging with 
assessments all members who take 
the final degree ‘‘on and prior to” a 
certain date makes them liable to 
contribute to all, deaths occurring 
during that calendar day. Eaton v. 
Supreme Lodge K. H., 8 F, Cas. No. 


4,259a. 
62. Faurot vy. Swan, 155 Mich. 284, 
118 NW 955; Fulton y. Stevens, 99 


Wis. 307, 74 NW 803. 
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ments until the order of reversal is actually made.®* 
Assessments made after a member’s suspension but 
before his membership is finally terminated are re- 
eoverable if he is otherwise personally liable,®+ and 
a former member is liable for assessments levied 
after termination of membership to pay losses oc- 
A member does not 
avoid liability for subsequent assessments by an 
attempted withdrawal from the society where he 
does not comply with the conditions prescribed for 
withdrawal by the rules of the society.** 
member disappeared and remained unheard of for 
nearly two years, and the directors by resolution 
ordered an assessment on account of his death but 
did not fix the time of his death; such assessment 
should be levied on those who were members at the 
date of the resolution, and not on the members at 
the time of the disappearance of insured.** 

Where an association 
received the membership of another association un- 


eurring before that event.® 


Consolidation of societies. 


63. Vivar v. Supreme Lodge K. P., 
52°N. JS. 1. 455, 20 A 36: 

6&4. Provident Mut. Relief Assoc. 
v. Pelissier, 69 N. H. 606, 45 A 562; 
Palmetto Lodge No. 5 I. O. O. F. v. 
Hubbell, 33 S. C. L. 457, 49 AmD 604; 
Sovereign Camp W. O. W. v. Roths- 
child, 15 Tex. Civ. A. 463, 40 SW 553; 
In re Ontario Ins. Act, 31 Ont. 154. 

65. Provident Mut, Relief Assoc. 
v. Pelissier, 69 N. H. 606, 45 A 562; 
MeDonald v. Ross-Lewin, 29 Hun (N. 
Y.) 87. See Bennett v, Beavers Re- 
serve Fund Fraternity, 159 Wis. 145, 
150 NW 181 (a member is liable for 
his assessments regardless of for- 
feiture of his insurance after levy of 
assessment but before the time for 
paying it). 

66. Baker vy. New York State Mut. 
Ben. Assoc., 9 NYSt 653 [aff 112 N. Y. 
672, 20 NE 416]; Stone vy. Lorentz, 6 
Pa, Dist. 17,°19° Pa. Co.°51;\ In reOn- 
tario Ins, Act, 31 Ont. 154. 

[a] Rule applied.—Where the by- 
laws provided that the “member shall 
be held liable to the association for 
all dues and assessments until such 
time as he shall have given notice of 
his desire to withdraw,” and also that 
in case of neglect to pay any dues 
and assessments as required ‘such 
membership shall cease and deter- 
mine at once, without notice, and all 
claims be forfeited to the associa- 
tion,” it was optional with the asso- 
ciation to terminate or treat as ter- 
minated the relation as member of 
one who was in default, or to con- 
tinue him in the relation of member 
and charge him with liability to 
pay dues and assessments until he 
gave notice of his purpose to with- 
draw therefrom. Baker v. New York 
State Mut. Ben. Assoc., 9 NYSt 653 
faff 112 N. Y. 672 mem, 20 NE 416 
mem]. 

Mode of withdrawal see Beneficial 
Associations § 56. 

67. Miller v. Georgia Masonic Mut, 
L,’Ins, Co., 57 Ga. 221, 

68. Cathcart v. Equitable Mut. 
Life Assoc., 111 Iowa 471, 82 NE 964 
(since such agreement inferentially 
excluded those who became members 
of the association before the consoli- 
dation). 

69. See cases,infra notes 72-77. 

7G. See cases’infra this note. 

[a] Particular provisions, con- 
strued—(1) Provisions of the con- 
stitution and by-laws that on the 
death of a member the grand re- 
corder shall be notified by the lodge 


- to which he belongs, and shall in turn 


notify each subordinate lodge, and 
that “each subordinate lodge shall 
then make an assessment of one dol- 
lar upon each member holding a cer- 
tificate,” to be paid by a certain time, 
under penalty of forfeiture of the 
member’s rights, are not eomplied 
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their insured.®8 


Where a 


stantially.” 


with by simply reading in the sub- 
ordinate lodge the notice from the 
grand recorder and entering it on the 
lodge ‘‘minute book’? with the state- 
ment ‘Assessments No. 102 and 103, 
on death 458 and 466, was called 
March 1,’ without any further action 
by way of making the assessment. 
Grand Lodge A. O. U. W. y. Bagley, 
164 Ill. 340, 348, 45 NE 538 [aff 60 
Ill. A. 589]. (2) A custom of the 
recorder of a subordinate lodge to 
read at lodge meetings official notice 
to make assessments for the death of 
members sent out by the grand lodge, 
and for the presiding officer then to 
State that ‘‘members would pay as- 
sessments,’”’ is not equivalent to the 
making of an assessment by vote of 
the lodge. Bagley v. Grand Lodge 
AL OL OLE Wi) AGe clients east ie (3) 
Under the constitution requiring the 
grand recorder to call on subordinate 
lodges for the beneficiary funds in 
their respective treasuries when 
needed, and directing that the issuing 
of such call shall constitute an as- 
sessment, and shall contain a list of 
all deaths occurring since the last 
call was made, the recorder in making 
such call is required to give a list of 
only such deaths occurring since the 
last call as have been officially re- 
ported to him by the subordinate 
lodges; and that, where the constitu- 
tion requires the call on the subordi- 
nate lodges for the beneficiary fund 
and notice of the assessment to be 
made by the grand recorder with the 
approval of the finance committee, 


and directs that the issuance of the- 


call shall constitute the making of 
the assessment, which shall be pub- 
lished and a copy sent to each lodge 
and member, the notice of assessment 
and call on the beneficiary funds are 
sufficiently approved when signed and 
approved as ore instrument. Grand 
Lodge A. "Oo"U, "W.d wit Marshall) 31 
. 534, 68 NE 605, 99 AmSR 278. 

[b] Where it was the duty of the 
president to order assessments by 
notifying ie financial secretary, an 
assessment made by the financial 
secretary upon his own motion is in- 


valid. Zender v. Detroit Lodge No. 1 
ay R. A., 190 Mich, 624, 157 NW 
361. 

71. Sovereign Camp W. O. W. vy. 


Ogden, 76 Nebr. 643, 107 NW 860. 

[a] Substantial compliance with a 
by-law empowering two officers of 
the company to make an assessment 
on a certain day in each month, and 
requiring the clerk of the superior 
branch of the order to give notice to 
clerks of inferior associations, is suf- 
ficient to uphold the assessment, 
Sovereign Camp W. O. W. v. Ogden, 
76 Nebr. 643, 107 NW 860; Chapple v. 
Sovereign Camp W. O. W., 64 Nebr. 
55, 89 NW 423. 


[§§ 46-47 


der an agreement that the mortuary fund contrib- 
uted by the members who should thereafter join the 
consolidated association should inure to the benefit 
of members of both associations, the beneficiaries 
of a member of the latter association are not entitled 
to compel an assessment on all the members of the 
consolidated association to pay the death benefit of 


[§ 47] C. Who May Make and Method of Making 
Assessments—l. In General. 
authorized to levy dues and assessments®® and the 
mode of making such levy”? are generally prescribed 
by the constitytion and by-laws of the society, and 
such provisions must be complied with, at least sub- 
The assessment is usually made by the 
board of directors,’72 or by an executive committee 
acting with or under the direction of the director 
and, as this is a discretionary power, it cannot be 
delegated.74 Where the by-laws empower the execu- 
tive committee to make assessments, the making of 


The persons or body 


apne 


Forfeiture of benefits for nonpay- 
ment of assessments not properly 
levied see infra § 88. 

72. Barrows v. Mutual Reserve L. 
Ins. Co., 151 Fed. 461, 81 CCA 71; Van 
Frank v. U. S. Masonie Benev, Assoc., 
158 Ill. 560, 41 NE 1005; Wolf v. 
Michigan Masonic Mut. Ben. Assoc., 
108 Mich. 665, 66 NW 576; Tennison 
v. Home Ben. Assoc., (Tex. Civ. A.) 
272 SW. 280. 

{a] Levy held made by directors. 
—Tennison v. Home Ben. Assoc., 
(Tex. Civ. A.) 272 SW 280. 

73. Barrows v. Mutual Reserve L. 
Ins.) -Col) £51 Fed. 461, “Sir CEA NTE 
Mutual Aid Union y. Perdue, 162 Ark. 
551, 258 SW 375; Fee v. National Ma- 
sonic Acc. Assoc., 110. Iowa 271, 81 
NW .483; Miles v. Mutual Reserve 
Fund Life Assoc., 108 Wis. 421, 84 
NW 159. 

[a] TIllustrations.—(1) Where the 
articles of a society provided that the 
directors should control its affairs, 
and empowered them to enact by- 
laws and rules, and to appoint from 
their number an executive committee 
who should supervise the business of 
the society and audit accounts, and 
provided for assessments, but was Si- 
lent as to who should make them, the 
directors had authority, through a 
by-law, to empower the executive 
committee to make assessments. Fee 
v. National Masonic Ace. Assoc., 110 
Iowa 271, 81 NW 488. (2) Where the 
constitution of an association pro- 
vides that on certain fixed dates, or 
at such other dates as the board of 
directors may determine, an assess- 
ment shall be made on the entire 
membership for such sums as the 
executive committee may deem suffi- 
cient to meet the existing claims by 
death, action by the board of direc- 
tors is not required except in fixing 
the time for making an assessment, 
where it was to be made at a date 
other than one of the dates fixed by 
the constitution; and where the time 
had been so fixed, the executive com- 
mittee had power to make the assess- 
ment. Miles v. Mut. Reserve Fund 
Life Assoc., 108 Wis. 421, 84 NW 159. 
(3) Where a policy provided that the 
rate of “assessment” should be fixed 
by the board of directors of the com- 
pany, the fact that the executive 
committee took part with such board 
in fixing assessments did not render 
them illegal. Barrows v. Mutual Re- 
serve L. Ins. Co., 151 Fed. 461, 463, 
81. CCA: 

74. Mutual Aid Union y. Perdue, 
162 Ark. 551, 258 SW 875; Garretson 
v. Equitable Mut. Life, ete., Assoc., 
93 Towa 402, 61 NW 952. 

[a] Not a mere clerical duty 
which. the secretary can perform. 
Mutual Aid Union y. Perdue, 162 Ark. 
551, 258 SW 375. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an assessment by means of letters written by mem- 
bers of the committee, who live at widely separated 
points, is illegal and the assessments are not en- 
forceable.’> A vote of the directors instructing the 
secretary to levy the assessment is a sufficient levy 
So where the fact of a member’s 
death was before the board of directors but the 
proofs had not come in, an assessment ordered by 
the board to pay the death benefits, subject to the 
approval of the proofs of death by the chairman 
of the board, as required by the by-laws, was held 
not invalid as having been made by the chairman 
And where the board, 
after official notice of the death of members, and 
when less than a quorum was present, ordered as- 
sessments, the irregularity, if any, was cured by 
the approval of the minutes of such meeting at a 
subsequent meeting when a quorum was present.*® 
Notice of an assessment must 
_be duly given a member in order to render him lia- 


by the directors.7® 


instead of by the board.” 


[§ 48] 2. Notice. 


75. International Brotherhood of 
Maintenance of Way Employes v. 
Duncan, (Tex, Civ. A.) 194 SW 956. 


76. Van Frank v. U. S. Masonic 
ype Assoc., 158 Ill. 560, 41 NE 
77. Passenger Conductors’ L. Ins. 


Co: v.-Birnbaum, “116: Pa: 565; 11 A 


378. 

78. Wolf v. Michigan Masonic 
Mut. Ben. Assoc., 108 Mich. 665, 66 
NW 576. : 

79. Federal L. Ins. Co. v. Risinger, 


46 Ind. A. 146,°91 NE 533; Winters 
Mut. Aid Assoc. v. Corum, (Tex. Cie 
A.) 297 SW 238; In re Ontario Ins. 
Act, 31 Ont. 154? 

80. Peo. v. Theatrical Mechanical 


Assoc., 8 NYS 675 faff 126 N. Y. 622, 
27 NE 409]. 
[a] Rule applied.—Where the arti- 


cles of a society provide that “any 
member who shall refuse or neglect 
to pay all fines, dues, or contributions 
quarterly, and who, having been noti- 
fied by the financial secretary of his 
indebtedness, shall still negiect or re- 
fuse, for sixty days after receiving 
said notice, to cancel his indebted- 
ness, Shall be dropped from the roll” 
of membership, it has no right to 
drop a delinquent member from the 
rolls unless he has received notice of 
his delinquency. Peo. v. Theatrical 
Mechanical Assoc., 8 NYS 675, 676 
[aff 126 N. Y. 622, 27 NE 409]. 

81. See infra §§ 89-92. 

82. Georgia Mut. Life Industrial 
Assoc. v. Scott, 170 Ala. 420, 54 S 
182; United Assurance Assoc. v. 
Frederick, 130 Ark. 12, 195 SW 691; 
In re Ontario Ins. Act, 31 Ont. 154. 

fa] Delivery by distributing 
agency.—Notice of an assessment is 
not sufficiently proved by the fact 
that the official paper of the society 
was distributed by a distributing 
agency, without proof of delivery by 
the latter to the individual members. 
In re Ontario Ins. Act, 31 Ont, 154. 

Effect of eer of rules as to 
notice see supra § 3 

Sufficiency of merION. to prevent for- 
feiture of benefits see infra §§ 90-92. 

83. Smith v. Bown, 75 Hun 231, 27 
NYS 11 (where a certificate requires 
the periodical payment of a certain 
sum by the member, such payment is 
not an assessment, within L. [1883] 
ec 175, requiring that ‘each notice of 
assessment ... Shall truly state the 
cause and purpose of such assess- 
ment... shall truly state the 
amount paid on the last death claim 
paid, the name of the deceased mem- 
ber, and the maximum face value of 
the certificate or policy, and if not 
paid in full, the reason therefor’). 

84. Assessments for reserve fund 
see supra § 45. 

Increase of rate of assessment by 
change in constitution or by-laws see 
supra § 35. c 

85. Cal.—Schmierer v. Mutual Re- 
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serve Fund Life Assoc., 153 Cal. 208, 
94 P 887, 16 LRANS 1047. 

Ga.—Barbot v. Mutual Reserve 
Eee L. Assoc., 100 Ga. 681, 28 SE 

Ill.—Fullenwider v. Supreme Coun- 
Ci Re 473 Ti VAL 327; 

Nebr.—Widener v. Sharp, 111 Nebr. 
526, 196 NW 918. 

Pa.—Stone v. Lorentz, 6 Pa. Dist. 
Hi 19 Pa Con bas 

Tex.—Wirtz v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 438 [aff 
(Civ. A.) 254 SW 637]. 

Wis.—United Order of Foresters v. 
Miller, 178 Wis. 299, 190 NW 197, 29 
ALR 1526. 

[a] What is reasonable rate of 
assessment will not be determined by 
the courts as against the honest 
judgment of the governing body of 
the society. Fullenwider v. Supreme 
CouncH Ri Ly (73) TWA, $3 ate 

[b] Mlustrations.—(1) A resolu- 
tion passed at a convention of mem- 
bers which simply gives to the board 
of directors power to pay death 
claims from current receipts, which, 
under the constitution and by-laws, 
are applicable to another fund, leaves 
the exercise of such power in the dis- 
eretion of the board; and an assess- 
ment made by the board is not in- 
valid because larger than it would 
have been if current receipts were so 
applied. Barbot v. Mutual Reserve 
Fund L. Assoc., 100 Ga. 681, 28 SE 
498. (2) Where the constitution pro- 
vided that on certain fixed dates, or 
at such other dates as the board of 
directors might determine, an assess- 
ment should be made‘on the entire 
membership for such sums as the ex- 
ecutive committee might deem suffi- 
cient to meet the existing claims by 
death, the power of the committee 
was not Jimited to making such an 
assessment as was in fact necessary 
to satisfy the claims, but was a 
broad discretionary power to make 
an assessment for such sum as was 
necessary in their judgment to pro- 
vide for such claims. Miles v. Mutual 
Reserve Fund Life Assoc., 108 Wis. 
421, 84 NW 159. 

[e] Rates held not oppressive.— 
The rates of assessment, not more 
than sufficient to enable the associa- 
tion to comply with its contracts and 
obligations, are not unnecessarily 
high nor oppressive. Widener v. 
Sharp, 111 Nebr. 526, 196 NW 918. 

Discretion as to allowance of bene- 
fits see infra § 180. 

g6. Schmierer v. Mutual Reserve 
Fund Life Assoc., 153 Cal. 208, 94 P 
887, 16 LRANS 1047; State v. Allen, 
306 Mo. 688, 269 sw 388; Supreme 
Lodge F. U. Aaa Ray, (Tex, Civ. A.) 
166 SW 46. 

{a] If stated payments are insuf- 
ficient to meet mortuary obligations, 
when valued in the way prescribed by 
law, they must be increased. State 
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ble therefor,’® and to justify the society in suspend- 
ing him®° or declaring his right to benefits forfeited®! 
because of his failure to pay the same. 
must be given in the manner prescribed by the con- 
tract or laws of the society,®? and conform to the 
requirements of applicable statutes.®* 

[§ 49] D. Amount or Rate.** 
particular assessment is frequently left to the rea- 
sonable discretion of the officers having power to 
impose assessments,®® and where the constitution of 
the society or the contract with a member so pro- 
vides, the rate.of assessment may be increased to 
meet the exigencies of the business,’° but an assess- 
ment is invalid which is levied to pay a claim in 
excess of the amount which the society is authorized 
to pay®’ and. double assessments to pay one claim 
are not generally allowable.*® 

Power of legislature. 
islature to determine rates of assessment,®® and to 
prohibit rebating of premiums.®° 


The notice 


The amount of any 


It is competent for the leg- 


v. Allen, 306 Mo. 633, 269 SW 388. 

[b] If by-laws afford insufficient 
means of collecting additional assess- 
ments in case of insufficiency of regu- 
lar assessments to pay the amount 
specified in the certificate, courts and 
others in authority will, under stat- 
ute, see that extra assessments are 
made when necessary. Parker v. 
Soe eek Camp W. O. W., (Mo. A.) 
196 

Agleraticne or amendments increas- 
ing assessments see rae Spo. 

87. Pearson v. Knight Templars, 
etc., Indemn. Co., 114 o. A. 283, 89 
SW 588; Moeller v. Machine Printers’ 
Ben. Assoc., 27 R. I. 22, 60 A 591. 

Amount of benefits see infra § 182. 

88. Peo. v. Masonic Guild, ete., 
Assoc., 126 N:; Y. 615,:27 NE 1037; 
Newton v. Northern Mut. Relief As- 
soc., 21 R. I. 476, 44 A 690; McTindall 
v. Piedmont Mut. Ins. Co., $4 SEE) 
240, 62 SE 213. 

[a] For example (1) where the 
by-laws provide that members shall 
be subject to but one assessment for 
each death loss, and one assessment 
is made from which only part of the 
amount due on a certificate is paid, 
mandamus will not lie to compel the 
levy of another assessment in order 
to pay the balance, whether or not 
the first assessment was sufficient to 
have paid the claim in full. Peo. v. 
Masonic Guild, etce., Assoc., 126 N. Y. 
615, 27 NE 10387. (2) Where a law of 
an association provided that, if the 
amount received from the last assess- 
ment paid prior to the death of a 
member should be less than the sum 
for which his certificate was issued, 
the beneficiary should be _ entitled 
only to the amount of such assess- 
ment, and, another law provided that, 
where the amount of one assessment 
was not sufficient to pay all the 
claims, a double assessment might 
be made, and it was held not to au- 
thorize a double assessment for one 
death. Newton v. Northern Mut, Re- 
lief Assoc., 21 R. I, 476, 44 A 690. 


89. State vy. Fraternal Knights & 
Ladies, 35 Wash. 338, 77 P 500. 
[a] The question is not neces- 


sarily one of evidence to be weighed 
by the courts.—State v. Fraternal 
Knights & Ladies, 35 Wash. 338, 77 
P 500 (holding also that a statute re-" 
quiring subsequently formed associa- 
tions to adopt mortuary assessment 
rates not lower than those indicated 
as necessary in the fraternal con- 
gress mortality table incorporates the 
table into the act, so that its terms 
constitute a part thereof; and that 
the fact that such table was orig- 
inally prepared by a body of men 
bearing no official relation to the leg- 
islature did not prevent the legisla- 
ture from adopting the table and in- 
corporating it into law). 

90. Citizens’ L.-Ins, Co. vy. Insur- 
ance Comr., 128 Mich. 85, 87 NW 126. 
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Classification of members. The members of the 
society may properly be classified for the purpose 
of fixing the different rates of assessment,®! provided 
such classification is reasonable and not diserimina- 
tory.°? But the society cannot require members of 
one class paying adequate rates to meet deficiencies 
in funds of another class of members paying an 
The classification may be accord- 
ing to the age®* or oceupation®® of members, and | 
a call on a member for payment of a greater assess- 
ment rate than that required of others is not on that 
account void, where the amount required to be paid 
by each‘is in accordance with the by-laws in force 
at the time of ‘the issuance of his certificate.°° 


inadequate rate.°* 


[a] Applicability of statute. — 
Comp. L. (1897) § 7219, prohibiting 
on penalty any life insurance com- 
pany from rebating the premium on 
any policy as an inducement to in- 
sure, is applicable to a benevolent 
association organized under L. (1887) 
Act. No. 187. Citizens’ L.-Ins. Co. v. 


Insurance Comr., 128 Mich. 85, 87 
NW 126. 
91. United Order of Foresters v. 


Miller, 178 Wis. 299, 190 NW 197, 29 
ALR 1526. 

[a]. Statute held permissive only. 
—St. (1921) §'1958 subd 2 (f), au- 
thorizing a society to group its mem- 
bership into classes, is permissive 
merely, and a society acting under it 
is not required to have its action ap- 
proved by the insurance department. 
United Order of Foresters v. Miller, 
178 Wis. 299, 190 NW 197, 29 ALR 
1526. 

Effect of subsequent by-law classi- 
fying members see supra § 36. 

92. Tusant v. Grand Lodge A. O. 
U. W., 183 Iowa 489, 163. NW. 690, 
LRA1918F 452; Trisler v. Mutual Re- 
serve Fund Life Assoc., 128 Mo, A. 
497, 106 SW 1082. 

[a] Classification held unreason- 
able.—An association organized under 
Code §§ 1822, 1823 is without power 
by amendment or otherwise to divide 
its membership so as to place the 
younger members on a. self-paying 
basis, and constitute the older mem- 
bers a separate division, raising 
their assessments to a _ prohibitive 
point and requiring them to pay their 
own losses in the separate class, al- 
though an option is provided of en- 
tering the class of younger members 
upon payment of largely increased 
and practically- prohibitive rates upon 
the basis of becoming new members 


at the date of their transfer, Tusant 
v. Grand Lodge A. O. U. W., 183 
pove. 489, 163 NW 690, LRAI1918E 


{[b] Classification held not dis- 
criminatory.—Where the constitution 
and by-laws which, by the certificate 
of membership, are made a part of 
the contract of insurance provide that 
the board of directors shall adjust 
assessments, a resolution adopted in 
pursuance thereto, requiring each 
member of a certain class to pay for 
his insurance the actual cost thereof 
according to the experience of the as- 
sociation on the basis of his attained 
age and expectancy of life, is not a 
discrimination against a member of 
such class simply because two other 
classes of the association’s members 
pay flat premiums based on their 


“ages at the dates of entry, where the 


evidence shows that such premiums 
a@re based on the experience of the 
association and the standard mortu- 
ary tables, and cover the cost of in- 
surance to the association. Trisler v. 
Mutual Reserve Fund Life Assoc., 
128 Mo. A, 497, 106 SW 1082. 

93. United Order of Foresters vy. 
Miller, 178 Wis. 299, 190 NW 197, 29 
ALR 1526. 

[a] MIlustration.—A society’s clas- 
sification of members into two classes, 
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benefit members, who were members 
at the time the rates were increased, 
and such similar members admitted 
after the increase in rates, on higher 
rates than such members who had 
been admitted theretofore, whose cer- 
tificates were to be valued on an “‘ac- 
cumulation basis,” and the other 
class to consist of all mortuary mem- 
bers admitted after such increase, 
either as new or transferred mem- 
bers, on average higher rates than 
rates paid by members of the first 
class, whose certificates were to be 
valued on the tabular basis, and who 
were required to pay adequate rates 
with adequate reserves, was im- 
proper, under St. (1921) § 1958 subd 
2 (f), authorizing such a society to 
classify membership, there being no 
mutuality between members of the 
first class. United Order of Forest- 
ers v. Miller, 178 Wis. 299, 190 NW 
197, 29. ADR, 1526, 

94. Barbot v, Mutual Reserve 
Fund L. Assoc., 100 Ga. 681, 28 SE 
498; Reynolds v. Supreme Council 
Ri A. 19.2 i)Mass., 150;./78. oNE.. 52957. 
LRANS 1154; Crosby v. Mut. Reserve 


Fund Life Assoc. 88 Misc. 708, 78 
NYS. 237. 
[a] Construction of contract.—(1) 


Where a certificate of membership 
has indorsed thereon an assessment 
rate table showing by amounts the 
proportion of assessments to be made 
at ages from fifteen to sixty-five 
years on each one thousand dollars 
insured, and the constitution and by- 
laws provide that at stated inter- 
vals assessments shall be made by 
the governing authorities on the en- 
tire membership for such claims as 
may be deemed sufficient to meet ex- 
isting death claims, which shall be 
apportioned among the members ac- 
cording to age, the table attached to 
the certificate will be construed only 
to fix the ratio of payment by each 
member on the basis of age, and not 
as a limitation on the amount of the 
gross assessment. Barbot v. Mut. 
Reserve Fund Life Assoc., 100 Ga. 
681, 28 SE 498. (2) The constitution 
and-by-laws which were made a part 
of the contract provided for a death 
benefit assessment at such rates, “‘ac- 
cording to the age of each member,” 
as the directors might establish, and 
that such assessment should be ap- 
portioned among the members 
per the rates named in the certificate 
of membership,” and a table of rates 
was annexed to such certificate. It 
was held that an assessment against 
a member whose age at entry was 
forty-three years, at the rate of his 
attained age, fifty-five years, was 
within the promise of the contract. 
Crosby v. Mutual Reserve Fund Life 
Assoc., 38 Mise. 708, 78 NYS 237. 

95. Sovereign Camp W. O. W. v. 
Craft, 208 Ala. 467, 94 S 881; White 
v. Sovereign Camp W. O. W., 108 
Nebr. 203, 187 NW _ 815; Sovereign 
Camp W. O. W. v. Scott, (Tex, Civ. 
A.) 246 SW 1107. 

[a] Construction of contract.—(1) 
The expression ‘employed in mines,” 
in a constitution, requiring increased 


one class to consist of the mortuary | assessment, refers to habitual or cus- 


SSS 


“as |. 


[8§ 49-51 


Liability for interest. A member who fails to pay 
his assessments should be charged with interest on 
the amount from the time when, by the terms of the 
by-laws, they became due.?* 

[§ 50] E. Payment.°* Nonpayment of dues or as- 
sessments as ground for forfeiture of benefits,°? in- 
cluding questions as to the time,! sufficiency,? appli- 
cation,® and tender* of payments to avoid such for- 
feiture, is discussed elsewhere in this article. 

[§ 51]-F. Recovery of Moneys Paid as Dues or As- 
sessments°—1. Right of Recovery. It may be stated 
generally that, where there is no consideration for 
the payment of dues or assessments to a beneficial 
society by an insured member, they may be recovered 


tomary employment of insured, and 
not casual or incidental employment. 
Sovereign Camp W. O. W. v. Craft, 
210 Ala. 683, 99 S 167; Sovereign 
Camp W. O. W. v. Craft, 208 Ala. 467, 
94 S 831. (2) The duties of a “fore- 
man of a railroad yard” and those of 
a “foreman of an engine and switch- 
ing crew” are different; the last may ~ 
be classed as hazardous, and the 
former aS nonhazardous. Sovereign 
Camp W. O. W. v. Craft, 210 Ala. 683, 
99 S 167. (8) Under by-laws provid- 
ing for the payment of an increased 
assessment by persons engaged in 
hazardous occupations, among which 
were those of locomotive hostlers and 
engineers, a night watchman for a 
lumber company whose duty it was 
to look after and take care of the lo- 
comotives, to cool them down at 
night, oil, water, coal, and fire them 
up in the morning, was a “hostler.’”’ 
Sovereign Camp W. O. W. v. Scott, 
(Tex: - Civ.* A,).-°246. SW 1107; (4) 
Where a member was employed by a 
lumber company to run its locomo- 
tives, he became. a “locomotive en- 
gineer’” within the by-laws of the 
association classifying locomotive en- 
gineers as engaged in hazardous oc- 
cupation and subject to payment of 
increased assessments. Sovereign 
Camp W. O. W._v. Scott, supra. 

[b] Increased rate on change of 
occupaticn.—A by-law was construed 
as not exempting a member from 
payment of an additional premium 
upon change of occupation to a haz- 
ardous one. White v. Sovereign Camp 
W. O. W., 108 Nebr. 208, 187 NW 815. 

96. Smith vy. Covenant Mut. Ben. 
PASO 16. Tex.. Civ. \A...593,,. 43, SW 


97. McDonald y. Ross-Lewin, 29 

Flun. "GN. ¥..) 68% 

98. Payment of: 

Assessments on policies of mutual in- 
surance generally see InsuranGe § 
374; Life Insurance § 120, 

Premiums on policies of: 

Insurance generally see Insurance 


§§ 328-335. 

Life insurance see Life Insurance 
§§ 100-111. 

99. See infra §§ 88—98. 


1.. See infra § 93. 

2. See infra §§ 94, 95. 

3. See infra § 96. 

4 See infra § 97, 

5. Cross references: 

Estoppel or waiver of right to re- 

cover see infra § 53. 

Recovery back of: 

Dues and fees paid beneficial asso- 
ciations generally see Beneficial 
Associations § 73. 

Payments generally see Payment 
[30 Cyc 1298], 

Premiums or assessments on in- 
surance policies generally see In- 
surance §§ 403-422. 4 

Return of dues and assessments: 

As condition precedent to: f 

Defense on ground of fraud or 
pusterrone nt aioe see infra § 
Reso saston of contract see infra 


On insolvency of society see Bene- 
ficial Associations § 23. 


—_—_—_ OO er Se eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Are 


§ 51] 


back,® but not where the liability of the society has 
attached, and the member has received some benefit 
In other words, where the con- 
tract of insurance is valid at its inception and goes 
into effect, but is subsequently terminated, the so- 


from the contract.” 
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unless intentional fraud on the part of the member 
is what rendered the contract void.!° 
held that, where a member’s name is stricken from 
the membership roll on discovery that he was over 
the age limit when admitted, he cannot recover dues 


It has been 


ciety is entitled to retain the assessments for the’| and assessments paid, on the ‘theory of failure of con- 


period during which the contract was in force;8 but 
if the contract is void at its inception, as for breach 
of conditions precedent, and for that reason never 
goes into effect, the society is subjected to no lia- 
bility, and the assessments paid may be recovered,® 


6. Taylor vy. Grand Lodge A. O. fee v. Garber, 131 Minn. 16, 154 NW 512; 
W., 


W., 96 Minn. 441, 105 NW. 408 
LRANS 114; Osborne v. Supreme 
Lodge K. P., 69 Mont, 361, 222 P 456; 
Grand Lodge A. O. U. W. v. Schwartz, 
(Tex. Civ. A.) 205 SW 156. 

[a] Tlustration—wWhen, by the 
constitution and by-laws of a society, 
a certificate therein became forfeited 
by the holder’s suspension from a 
subordinate lodge, and the duty de- 
-volved on the member to notify the 
insurance department of the supreme 
lodge, but without knowledge of such 
Suspension on his part or that of 
the insurance department he paid in- 
surance dues for seven years, the 
payments were without considera- 
tion, and the member was entitled to 
recover them. Osborne vy. Supreme 


Lodge K. P., 69 Mont. 361, 222 P 
456. 
[b] Engaging in prohibited occu- 


pation.—aA certificate held by a mem- 
ber having been automatically can- 
celed on the date when that member 
engaged in the saloon business, there 
was no consideration for his premium 
payments made thereafter, and he 
was entitled to recover them, except 
those barred by limitations. 

Lodge A. O. U. W. v. Schwartz, (Tex. 

Civ, A.) 205 SW 156. 
~ "7 \Ala.—Southern Mut. Aid As- 
‘soe. vy. Watson, 154 Ala. 325, 45 S 

649. 

Mass.—Mather v. Boston, etc. R. 
Relief Assoc., 254 Mass. 90, 149 NE 
617. 

Miss.—Grand Lodge B. R. T. 
Smith, 129 Miss. 738, 92 S 887, 
ALR 863. 

Or.—Somo v. Supreme-Court I. O. 
F., 83 Or. 654, 164 P 187. 

Vt.— Currier vy. Catholic Order of 
Foresters, 87 Vt. 83, 88 A 525. 

: [a] Dlustrations.—(1) The reten- 
tion of membership in an association 
organized under St. (1882) c 244 § 1, 
with the right to substitution of the 
beneficiary, is a subsisting and valu- 
able right or privilege, so that dues 
and assessments cannot be recovered, 
although the designated beneficiary 
was disqualified. Mather v. Boston, 
ete,, R. Relief Assoc., 154 Mass. 90, 
149 "NE 617... (2) Under a constitution 
providing that claims for certain 
disabilities should be addressed to 
the benevolence of the order, and 
that, if allowed, payment thereof 
should be considered a surrender and 
concellation of the certificate, where 
such a claim was disallowed the 
member could not recover back the 
dues paid subsequent to the injury 
to keep the certificate alive, as these 
payments were for insurance which 
he obtained. Grand Lodge B. R. T. 
v. Smith, 129 Miss. 738, 92 Ss 837, 27 
ALR 863. 

Benefit from social features of so- 
ciety see infra text and note 11. 

8 National Council K. & L. S. v. 
Garber, 131 Minn. 16, 154 NW 512; 

' Angers v. Mutual Reserve Fund Life 
Assoc., 35 Can. S. C. 33 

9. Ark.—De Loach va Ozark Mut. 
L. Ins. Co., 148 Ark. 414, 230 SW 
268, 14 ALR 921. 

Colo.—Modern Woodmen of Amer- 
ica v. International Trust Co., 25 
Colo, A. 26, 1386 P 806. 

Ill. Sowersby v. 
159 Ill. A. 626. 

Ky.—Royal Neighbors of America 
i spore, 160 Ky. 572, 169 SW 984. 

Minn.——National Council K. & Li, S. 


v. 
27 


Royal League, 


Grand, 


Taylor v. Grand Lodge A. O. U. 

oR ates 441, 105 NW 408, 3 LRANS 
Mo.—Bosse vy. Knights & Ladies of 

Security, 204 Mo. A. 18, 220 SW 993; 

Porter v. Loyal Americans of Re- 

Pe 18 OSM NLOre As 53.8,03 LOS WV. 


Tex.—Supreme Lodge K. P. v. 
Neeley, (Civ. A.) 185 SW 1046. 

[a] Misrepresentations by in- 
sured.—Where a certificate is void 
because of material misrepresenta- 
tions by insured, beneficiaries are 
entitled to recover the premium paid 
thereon. Royal Neighbors of America 
v. Spore, 160 Ky. 572, 169 SW 984. 

[b] Misstatement as to age of 
member will not prevent recovery of 
assessments paid, if not made with 
intent to defraud. De Loach y. Ozark 
Mut. L. Ins. Co., 148 Ark, 414, 230 
SW 268, 14 ALR 921. 

[c] Where the contract is ultra 
vires because the member is ineligi- 
ble, the assessments paid may be re- 
covered. Sowersby v. Royal League, 
159 Ill. A. 626; Tuite v. Supreme For- 


ost W. C., 198 Mo, A. 619, 187 SW 
137. 
10. Colo.Modern Woodmen of 


America v. International Trust Co., 
25 Colo. A. 26, 1386 P 806. 

Conn.—Criscuolo v. Societa Mon- 
archica di Mutuo Soccorso Vittorio 
Eanes TIT, 7.89 Conn, 249° 93° A 
53 


Minn.—National Council K. & L. S&S. 
v. Garber, 131 Minn. 16, 154 NW 512; 
Taylor v. Grand Lodge AS Oe. Wee 
96 Minn. 441, 453, 105 NW 408, 3 
LRANS 114. 

Mo.—Bosse v. Knights & Ladies of 
Security, 204 Mo. A. 18, 220 SW 
993 


Wash.—Elliott v. Knights of Mod- 
ern Maccabees, 46 .Wash. 320, 89 P 
929, 13 LRANS 856. 


“The claim that a party who has, 


by false and fraudulent representa- 
tions secured membership in an or- 
der of this character has an abso- 
lute right to the return of the money 
which he has paid into its treasury 
upon the discovery of his fraud, to 
say the most, rests upon a very 
meager foundation of merit. Sucha 
rule is an invitation to fraud. If 
all moneys thus voluntarily paid can 
be recovered or must be returned by 
the insurer as a condition precedent 
to pleading the fraud as a defense, 
a party who contemplates obtaining 
insurance by false representations 
may well feel that he is taking no 
chances of loss, but is entering upon 
a transaction in which he stands to 
gain large returns without any pos- 
Sibility of endangering his invest- 
ment. If the fraud is never discov- 
ered, the beneficiary under the policy 
which will be issued to him will 
receive the full benefit of the con- 
tract. If it by chance is discovered, 
his estate will receive back all that 
has been paid by the guilty party, 
and the trouble and expense attend- 
ing upon the transaction will be 
thrown upon the innocent party. As 
the beneficiary certificate upon which 
this action is brought was obtained 
by fraud, the lodge was not required 
to return what it had received for 
assessments as a condition of avail- 
ing itself of the right to elect to 
treat the contract as void.ab initio.” 
Taylor v. Grand Lodge A. O. U. W., 


sideration, since the payments were made for the 
social features of the lodge as well as for indem- 
nity, and he has enjoyed the social benefits.11 
though a member continues his insurance only on 
condition that he may designate as beneficiary a 


Al- 


supra. 

[a] Misrepresentations as to 
habits.—A company need not tender 
a return of the premiums in order to 
forfeit a certificate on the ground 
of willful misrepresentations by in- 
sured in his application as to his 
intemperate habits, although assess- 
ments must be returned on forfeiture 
in case of an unintentional breach of 
warranty. Modern Woodmen of 
America v. International Trust Co., 
25 Colo. A. 26, 136 P 806. 

[b] Misstatement as to age.—(1) 
Where a member with fraudulent in- 
tent misstates his age in his applica- 
tion for membership, the certificate 
is yoid ab initio, and the assessments 
paid cannot be recovered. Criscuolo 
v. Societa Monarchica di Mutuo Soc- 
corso Vittorio Emanuele III, 89 Conn. 
249, 93 A 532; Taylor v. Grand Lodge 
4. O.. U. W., 96 Minn. 441, 105 NW 408, 
3 LRANS 114. (2) Where plaintiff 
agreed that the statements in his ap- 
plication, etc., should form the basis 
of his contract and that any fraudu- 
lent answers or suppression of facts 
as to his age should vitiate the cer- 
tificate and forfeit all payments made 
thereon, he could not recover pay- 
ments made before the society dis- 
covered he had misrepresented his 
age and was ineligible to membership 
when he joined, and forfeited his cer- 
tificate. Elliott v. Knights of the 
Modern. Maccabees, 46 Wash. 820, 
89 P 929, 183 LRANS 856 (since the 
society did business for the mutual 
benefit of its members on the current 
cost plan, and not for pecuniary 
profit, and all assessments paid by 
one who fraudulently obtained mem- 
bership were disbursed, the fact that 
the society cannot be placed in statu 
quo furnishes a ground why the so- 
ciety cannot be required to refund 
the assessments to him on discover- 
ing the fraud and annulling his cer- 
tificate). 

{c] Fraudulent misrepresentations 
as to occupation will prevent recoyv- 
ery of assessments paid. Hellman v. 
National Council K. & L. S., 198 Mo. 
A. 308, 200 SW 698. 


11. Currier vy. Catholic Order of 
Forestens, STP Vite S883 88 A 
5. 


“The undertaking of a fraternal 
insurance company is not merely a 
contract of indemnity. The dues re- 
ceived by such an organization cover 
more than e risks assumed. The 
purpose of the organization includes 
two classes of benefits; compensation 
for individual losses as théy may 
occur, and social advantages immedi- 
ately available to the entire member- 
ship. The sums paid by the plaintiff 
secured to him at least a present and 
continuing enjoyment of the _ social 
benefits afforded by the meetings of 
the local branch of the order. There 
is no specific statement of what these 
benefits were, and none is needed; for 
the by-laws require the local court 
to furnish social benefits for its mem- 
bers, and the case recognizes the 
privileges, benefits and advantages of 
membership as the consideration for 
the plaintiff's payments, and states 
that these privileges, benefits and ad- 
vantages were inseparaWle. It cannot 
be said that there was an _ entire 
failure of the consideration for the 
payments which the plaintiff seeks to 
recover.” Currier .v. Catholic Order 
of Foresters, supra, 
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person ineligible under the ‘charter, yet he cannot 
recover dues and assessments subsequently paid on 


that understanding.1?"13 


Repudiation or breach of contract. If the society 
wrongfully repudiates or breaches the contract of in- 
surance,!* as by exacting excess dues’ or reducing 
the amount of benefits to be paid under the certifi- 
cate,!® assessments or dues paid by the member may 
be recovered back, unless there has been a release 
of liability on the original contract by the creation 
of a new one;!7 and mandamus to compel reinstate- 
Some authorities, 
however, have held that a breach of an insurance 
contract by a fraternal benefit society will not entitle 


ment need not be resorted to.!® 


12-13. Presbyterian Mut. Assur. 
Fund v. Lotz, 10 Kyl 155 (there be- 
ing no failure of consideration, as 
the society was liable to him for sick 
benefits, and to the person entitled 
under the charter for the amount of 
insurance). 

14. Ga.—Order of Railway Conduc- 
tors v. Clark, 159 Ga. 390, 125 SE 
$41;,-Supreme -Council 4 A. Li. Ho iv. 
Jordan, 117 Ga. 808, 45 SE 338. 2 

Kan.—Jackson y. Knights & Ladies 
of Orient, 101 Kan. 466, 467, 167 P 
1046 [eit Cyc]. 

Mo.—Shadley v. Grand Lodge B. R. 
T., 212 Mo. A. 6538, 254 SW 363. 

N. J..Horner v. Heinecke, 86 N. J. 
Bq. 176, 98 A 393. Z 

N. C.—Makely v. Supreme Council 
ALY Ts.) He, 4133 N.C) 36:7,45,,SE 649; 
Strauss v. Mutual Reserve Fund Life 
Assoc., 126 N. C. 971, 36 SE 352, 83 
AmSR 699, 54 LRA 605, 128 N. C. 465, 
39 SE 55; Lovick vy. Providence Life 
Assoc., 110 N. C. 93, 14 SE 506. 

Tex.—Ericson v. Supreme Ruling 
F. M. C., 105 Tex. 170, 146 SW 160 
[rev (Civ. A.) 181 SW 92]; Grand 
Lodge B. R. T. v. Martin, (Tex, Civ. 
A.) 218 SW 40; Supreme Council A. 
L. H. v. Batte, 34 Tex. Civ. A. 456, 79 
Sw 629. 

[a] Rerating of a member, with- 
out authority, is a repudiation of the 
contract, so as to give the member a 
right to recover assessments paid. 
Ericson v. Supreme Ruling F. M. C., 
105 Tex. 170, 146 SW 160 [rev (Civ. 
A.) 131 SW 92]. ; 

[b] Contract held not breached by 
society.— Payne v. Supreme Ruling F. 
M,C, 136 (Ga: 705; 71 SEH. 11135 Su- 
preme Council A. L. H. v. Lyon, (Tex. 
Civ, A.) 88 SW 435. 

Return of dues or assessments as 
condition precedent to cancellation by 
society see infra § 60. 

Wrongful suspension or expulsion 
| member see infra text and note 

4, ; § 

15. Horner v. Heinecke, 86 N. J. 
Eq. 176, 98 A 393. 

[a] Repudiation by exacting ex- 
cess dues.—(1) A society acquired 
no title to excess dues paid by the 
members pursuant to an order of 
the court providing in effect that they 
be deemed involuntary payments to 
be returned if determined by the 
court to have been unlawfully ex- 
acted, it appearing that the court had 
so determined. Such excess fund will 
be deemed a trust fund held by the 
society for the benefit of the mem- 
bers who paid it. Horner v. Heinecke, 
86 N. J. Eq. 176, 98 A 393. (2) That 
not all members of the society en- 
titled to the fund formally assented 
to its segregation and placing it in 
hands of other trustees is not ground 
for setting aside the transfer, it 
being assumed that they assented 
to an action beneficial to them. MHor- 
ner vy. Heinecke, supra. (8) Where a 
beneficial society held unlawfully 
exacted excess dues in trust pending 
litigation and used them to pay 
death benefits, it was legitimate for 
the society to use mortgages in which 
a death benefit fund was invested to 
discharge indebtedness to excess 
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the member to rescind and recover back dues and 
assessments paid by him,!® and others have held that, 


since the enactment of a by-law reducing -benefits is 


ments paid.?? 


fund. Horner v. Heinecke, supra. 
(4) Where the society used cash be- 
longing to an excess dues trust fund 
to pay death benefits, it was proper 
on ascertaining the amount of excess 
dues returnable to members to pay 
the money out of a death benefit fund. 
Horner y. Heinecke, supra. (6) A 
beneficial society using to its own 
profit funds held in trust pending 
litigation is liable for interest con- 
formable to the rate it would have 
had to pay if it had borrowed else- 
where the money for such use. Hor- 
ner v. Heinecke, supra. 

16. .Supreme Gouncil A. L. H. v. 
Lippincott, 134 Fed. 824, 67 CCA 650, 
69 LRA 803 [rev 130 Fed. 483]; Mc- 
Alarney v. Supreme Council A. L. 
H., 131 Fed. 538 [rev on another 
ground 135 Fed. 72, 67 CCA 546]; 
Supreme Council A. L, H. v. Daix, 
130 Fed. 101, 64 CCA 485 [aff 127 
Fed. 374]; Supreme Council A. L. H. 
v. Black, 123 Fed, 650, 59 CCA 414 
{aff 120 Fed. 580, and certiorari den 
191 U. S, 568, 24 SCt 841,48 L. ed. 
305]; Makely v. Supreme Council A. 
L. H., 183 N. C. 367, 45 SE 649. 

{a] The holder of a certificate il- 
legally reduced is not compelled to 
remain quiet during his life and leave 
the enforcement of the original con- 
tract to his beneficiary; nor is he 
relegated to.a suit in equity to com- 
pel receipt of the full premium and 
other recognition of his rights there- 
under; but he may maintain an ac- 
tion for damages for that proportion 
of the premiums paid by him which 
represents the canceled insurance. 
Makely v. Supreme Council A. L. H., 
133 N. C. 367, 45 SE 649. 

17. Cross v. The Maccabees, (Tex. 
Civ. A.) 286 SW 545; Supreme Lodge 
Ki, Be Wa Mims, (Tex: (Civ, Ach 16? 
SW _ 835 [rev on ‘other grounds 241 
U.S; 574, -36, SCt ‘702,60 Ly ed. 1179, 
LRA1916F 919]; Supreme Council A. 
Ms Ae vy. Liyon, (Tex. Civ. A.) 88 SW 

oO. 

[a] MTlustrations.—(1) Where the 
holder of certain certificates changed 
them for a single certificate in an- 
other class, and to do so agreed to 
surrender all his right, title, and 
interest therein, he was only entitled 
to recover, after he had become un- 
insurable for defendant’s breach of 
the contract, assessments and interest 
paid subsequent to the change. Su- 
preme Lodge K. P. v.. Mims, (Tex. 
Civ. A.) 167 SW 8385 [rev on other 
grounds. 241. U..S,_.574,..36  SCt 702) 
60 L. ed. 1179, LRAI916F 919]. (2) 
Where a society scales all five-thou- 
sand-dollar certificates to two thou- 
sand dollars, and the holder of a 
certificate for five thousand dollars 
returns the same with the request 
that a new certificate for two thou- 
sand dollars be issued, he is not 
entitled to recover the premiums paid 
on the five-thousand-dollar certificate. 
Supreme Council A. L. H. v. Lyon, 
(Tex. Civ. A.) 88 SW 435. (3) Where 
a member surrenders an old benefit 
certificate for an entirely new one 
under a different plan, and the so- 
ciety wrongfully cancels the new 


certificate, the member is entitled to. 


Suspension or expulsion of member. 
is suspended or expelled, his previous payments of 
dues or assessments cannot be recovered back,?? un- 
less the suspension or expulsion is unlawful, in which 


ineffectual to deprive 4 member of his vested 
rights,2° there is no breach of contract warranting 
a return of assessments paid.?+ 
rate of assessment, where such increase is author- 
ized, is not a repudiation of the contract, and does 
not entitle the member to rescind and recover assess- 


An inerease in the 


If a member 


recover premiums .paid after such 
change, but cannot recover anything 
paid under the old contract, which 


was not breached. Cross v. The 
Sr ape ase (Tex. (Civ. A.) 286. SW 
5. 

18. Strauss v. Mutual Reserve 


Fund Life Assoc., 126 N. C. 971, 36 
SE 352, 83 AmSR 699, 54 LRA 605, 
128 N. C. 465, 39 SE 55. 

19. Barlow v. Grand Lodge A. O. 
U.. W., 179 Iowa 1149, 162 NW 75%, 
LRAI9I17E 1032. 

[a] Reason for rule.—‘‘The de- 
fendant order is purely a mutual as- 
sessment company, levying assess- 
ments upon its members for the 
payment of death losses after they 
occur. All assessments are paid by 
the members for the distinct purpose 
of paying death losses already ac- 
crued. All of plaintiff's assessments 
were paid for such purpose, and were 
applied in strict accordance with such 
purpose. The defendant was a mere 
trustee of the fund, and the bene- 
ficiaries of the death losses wer®, in’ 
each instance, the beneficial owners 
thereof. The plaintiff has had bene- 
fits of substantial value in his 30, 
years of insurance. It would be im- 
possible to place the parties substan- 
tially in statu quo. In view espe- 
cially of the fact that the defendant 
wes a mere trustee, acting without 
profit, and that its officials in all 
cases applied the plaintiff's assess- 
ments to the distinct purpose for 
which.they were paid, we think that 
the amount of the assessments thus 
paid cannot be made the measure of 
plaintiff's damage for a subsequent 
breach. The plaintiff has brought 
his suit in equity. The. measure 
claimed by. him is clearly inequi- 
table.” Barlow v. Grand Lodge A. O. 
U. W., 179 Iowa 1149, 1150, 162 NW 
757, LRA1917E 1032. 

20. See supra § 41. 
Porter v. Supreme Council A. 
183 Mass. 326, 328, 67 NE 


“We regard it as settled in this 
Commonwealth that, where a con- 
tract is to be performed at a certain 
time or on the happening of a cer- 
tain event, a declaration by one party 


/ 


that he will not perform it when the | 


time comes does not give a present 
right of action.’”’ Porter v. Supreme 
Council A, L. HL, supra. 

22. Constable v. Supreme Tent M. 
W., 219 Mo. A. 632, 284 SW. 515; 
Hollingsworth v.. Supreme Council 
R. A., 175 N.C. 615, 96 SE 81, Ann 
Cas1918E 401; Thomas vy. Knights 
of Maccabees of World, 85 Wash. 665, 
149° P- 7%, URATIT6A 9750), Annas 
1917B 804. 

23. Ill—Robinson ». Yates City 
Edge No. 448 A. F. & A. M., 86 Ill 
Mass.—McLaughlin v. Supreme 
Council C. K. A., 184 Mass. 298, 68 
NE 344. 

Minn.—National Council K. & L. S. 
Be 131 Minn. 16, 154 NW 


Nebr.—Pope v. Royal Highlanders, 
101 Nebr. 774, 776, 164 NW. 1047 
[quot Cyc]. - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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case such payments are recoverable.24 And where 
the by-laws provide that failure to pay assessments 
when due shall forfeit membership, a defaulting 
member who neglects to apply for reinstatement as 
required can recover only the amounts paid in by 
him pending consideration of the question of his 
reinstatement.?> Where an expelled member, before 
bringing suit to be restored, declined an offer of the 
premiums he had paid, the decree denying rein- 
statement need not provide for such payment.2¢ 
Where a member is rightfully expelled for nonpay- 
ment of dues,?” or the society elects to forfeit the 
insurance for breach of promissory warranty,”® the 
assessments paid after such expulsion or forfeiture 
must be returned. 

Payments made by mistake. In the absence of 
fraud or imposition assessments paid by a member 
under.an ultra vires agreement by the society to re- 
pay at the end of a stipulated period all moneys 
paid to it, less the amount paid by the society to 
the member as sick benefits, cannot be recovered, 
the mistake, if any, being one of law;?° and it is 
immaterial that the member received no sick benefits 
during the stated period.*° On the other hand it has 
been held that, where the society exacts illegal as- 
sessments which the member pays, believing them 
authorized by law, his beneficiary may recover the 
excess of the illegal, over the legal, assessments, 
after deducting sufficient to pay all legal assessments 
and continue the certificate up to the time of the 
member’s death.*1 

Revocation of charter of subordinate body. Mem- 
bers of a society and of a subordinate lodge, the 
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charter of which has been revoked, who were entitled 
under the laws of the society to apply for a trans- 
fer to another lodge, which would have kept their 
certificates in force, but did not make such applica- 
tion, are not entitled to recover from the society 
dues and assessments paid.?2 

Rights of beneficiaries. A beneficiary who has not 
paid any assessments is not entitled to a return of 
assessments paid by the member in case of a con- 
tract void at its inception,®* such right being in the 
personal representatives of the member.®* <A benefi- 


.ciary who is ineligible as such cannot recover from 


the association dues and assessments paid by him 
where the society did not know that he and not the 
member was making the payments,?> and a benefi- 
ciary who, with knowledge that beneficiaries may be 
changed, pays dues and assessments, cannot recover 
such payments on the designation of a new benefi- 
ciary.°° Nor can a beneficiary who assumes payment 
of premiums on a policy issued to her husband, under 
an agreement made at the time of their divoree, 
recover premiums paid, where the certificate is can- 
celed on withdrawal of the member.** But where, 
after the disappearance of a member, the beneficiary, 
upon the advice of the society’s officers who had 
knowledge of the facts, continues to pay assess- 
ments under the mistaken belief that the member 
is still alive, assessments so paid may be recovered 
back.?® 

Interest on the payments is recoverable®® from the 
date of each payment.4° If a demand for reimburse- 
ment and a refusal thereof is necessary to fix the 
society’s liability, interest is allowable only from 


Vt.—Currier v. Catholic Order of] premiums, with interest, and was] men vy. Manz, 23 Ariz. 610, 206 P 403; 
Foresters, 87 Vt. 83, 88 A 525. not obliged to bring mandamus pro-| State v. Trimble, 292 Mo. 371, 239 
[a] Engaging in prohibited occu-| ceedings to compel reinstatement. |SW 467. : 
pation.—Where a by-law provided} Dickey v. Covenant Mut. Life Assoc., 35. Knights & Ladies of Honor v. 


that a member upon becoming a Sa-|82 Mo. A. 372. 


(2) The mere fact 


Burke, 4 Tex. A. Civ. Cas. § 165, 15 


Joon keeper should lose his rights, 
his certificate becoming immediately 
void and all moneys paid forfeited to 
insurer, the member cannot recover 
premiums paid after he became a 
saloon keeper and received by insurer 
without knowledge of his occupa- 
tion. Pope vy. Royal Highlanders, 
101 Nebr. 774, 164 NW 1047 (holding 
further that the member’s ignorance 
of the by-law was immaterial). 

[b] Death before reinstatement.— 
Where a member is suspended from 
a beneficial order for failure to pay 
assessments, and dies prior to his 
reinstatement, his beneficiary cannot 
recover the sums paid before the 


suspension. Mclaughlin y. Supreme 
Council C. K. A., 184 Mass. 298, 68 
NE 344. 


24. Ga.—Order of Railway Con- 
ductors v. Clark, 159 Ga, 399, 125 
SE 841 [aff 33 Ga. A. 373, 126 SH 
1607. 

Mo.—Beeler v. Grand Lodge B. R. 
T., (A.) 254 SW 367; Jones v. Grand 
Lodge B. R. T., (A.) 254 SW 367; 
White v. Grand Lodge B. R. T., (A.) 
254.SW 367; Shadley v. Grand Lodge 
By RYO, 212) Mo: A. 663,254 ' Sw 
363; Dickey v. Covenant Mut. Life 
Assoc., 82 Mo. A. 372; Slater v. Su- 
preme Lodge K. & L. H., 76 Mo, A. 
387. 

Nebr.—Pope v. Royal Highlanders, 
101 Nebr. 774, 776, 164 NW 1047 
[quot Cyc]. 

Pa.—Fllis v. Alta Friendly Soc., 
- 16 Pa. Super. 607. 

Tex.—Supreme Council C. K. A. v. 
Sepia 29 Tex. Civ. A. 80, 69 SW 
114. 

[a] MTlustrations.—(1) Where a 
society wrongfully refused to rein- 
state plaintiff, and declared his policy 
forfeited, plaintiff was entitled to 
abandon the contract of insurance 
and bring ar action to recover his 
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that the expulsion of a member was 
void for want of notice and trial, as 
required by the association’s laws 
was no defense to an action by him 
to recover premiums paid; and the 
association is not entitled to a credit 


for the value of the insurance during, 


the time it was in force; but where 
the association was composed of a 
supreme council and _ subordinate 
councils, and a member was expelled 
by a subordinate council without no- 
tice or trial as required by the as- 
sociation’s laws, but was informed 
by one of the supreme officers that 
the act was void, and the supreme 
secretary wrote the local council to 
that effect, there was no expulsion in 
fact, and the member could not re- 
cover premiums paid. Supreme Coun- 
cil C. K. A. v. Gambati, 29 Tex, Civ. 
A. 80, 69 SW 114. 

25. Pavlick v. Supreme Lodge K. 
P., 198 Mo. A. 184, 199 SW 442, 

26. Murray v. Supreme Hive lL. 
M. W., 112 Tenn. 664, 80 SW 827. 

27. St. Onge v. L’Union St. Joseph, 
15 OntWN 358. 

28. Supreme Tribe B. H. v. Len- 
nert, 178 Ind. 122, 98 NE 115 [overr 
Supreme Tribe B. H. vy. Lennert, (Ind. 
A.) 94 NE 889, 93 NE 869]. 

29. Southern Mut. Aid Assoc. v. 
Watson. 154 Ala. 325, 45 S 649. 

30. Southern Mut, Aid Assoc. v. 
Watson. supra. 

31. Supreme Council C. K. A, v. 
Fenwick, 169 Ky. 269, 183 SW 906. 


ales Jennings v. Lee, 295 Fed. 
33. Brotherhood of American Yeo- 


men v. Manz, 23 Ariz. 610, 206 P 403; 
State v. Trimble, 292 Mo. 3871, 239 
SW 467; Waltz v. Workmen’s Sick, 
etc., Ben. Fund, 141 NYS 578 [rev 
78 Misc. 499, 1389 NYS 1016]... But 
see supra note 9. 

34. Brotherhood of American Yeo- 


SW 45. 

[a] Want of insurable interest.— 
Where the beneficiary designated has 
no insurable interest in the life of 
the member, he cannot recover dues 
and assessments paid by him for such 
member as money paid on a consid- 
eration which has failed, the society 
having no notice that he, and not 
the member, was paying Such dues 
and assessments. Knights & Ladies 
of Honor v. Burke, 4 Tex, A. Civ. Cas. 
§ 165, 15 SW 45. 

Right of beneficiary to reimburse- 
ment out of proceeds of insurance 
see infra § 199. 

386. See infra § 199. 

37. Somo v. Supreme Court I. O. 
F., 83 Or. 654, 659, 164 P 187 Call 
of the moneys received by the de- 
fendant from the plaintiff were 
earned premiums upon a valid con- 
tract of insurance which was finally 
conceled through no fault of the de- 
fendant and if she had any right of 
action it would be against her for- 
mer husband .. . for a breach of his 
agreement with her’). 

38. White v. Brotherhood of Loco- 
motive Firemen, etc., 167 Wis. 323, 
167 NW 457, LRA1918D 1185; White 
v. Brotherhood of Locomotive Fire- 
men, 165 Wis. 418, 162 NW 441. 

39. Modern Woodmen of America 
v. Angle, 127 Mo. A. 94, 104 SW 297; 
Ericson vy. Supreme Ruling F. M. C., 
105 Tex. 170, 146 SW 160 [rev (Civ. 
A.) 131 SW 921; Supreme Lodge K. 
P. v. Neeley, (Tex. Civ. A.) 185 SW 


1046. 

40. Supreme Council A. L. H. v. 
Jordan, 117 Ga. 808, 45 SEH 33; 
Makely v. Supreme Council A. L. 


H., 133 N. C. 367, 45 SE 649; Strauss 
v. Mutual Reserve Fund Life Assoc., 
126 _N. C. 971, 36 SE 352; 33° AmSR 
ete en LRA 605, 128 N. C. 465, 39 


66: 


[45 C. J.] 


the date of such payment and refusal.*+ 

Tender into court. Where a person to whom a 
certificate has been issued, but not delivered, dies 
before his initiation and no administrator is ap- 
pointed, a tender into court of the initiation fee 
by the society, after refusal of the beneficiary to 
accept it, is a sufficient offer to return the fee to 
relieve the society from liability.*? 

[§ 52] 2. Actions4? An action to recover back 
dues and assessments paid to a beneficial society 
must be brought by a person having the legal capac- 
ity to sue.‘ 
without cause, expelled a member and canceled his 
certificate of insurance in its mutual benefit depart- 
ment, is a necessary party to an action to recover 
back moneys paid under such certificate, where it 
does not appear whether or not such department is 
a separate entity.*® In an action against a society 
and an officer thereof individually, to recover pre- 
miums paid on a policy after plaintiff’s alleged 
wrongful expulsion from the society, a petition 
which fails to allege that the individual defendant 
had any money belonging to plaintiff, or was guilty 
of any fraud, is demurrable for defect of parties.*® 

Venue.*? <A statute providing that suit against an 
insurance company should be brought in ‘‘any 
county where the property insured may be located,’’ 
as amended by a subsequent act extending its pro- 
visions to life insurance companies, has been held 
applicable to an action against a mutual. benefit 
association to recover assessments illegally levied.*® 

Limitation of action.49 The right to recover dues 
and assessments may be barred by the statute of 


41. White v. Brotherhood of Loco- 51, 
motive Firemen, etc., 167 Wis. 323,] Schwartz, supra 
167 NW 457, LRA1918D 1185. 52. 
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limitations,°° and the fact that a member does not 


know that his contract prohibits his engaging in a 


particular business is not a mistake of fact suspend- 
ing the operation of the statute.®>! Where a member 
is wrongfully expelled, limitations begin to run 


| against his action to recover premiums paid by him 


at the time of expulsion.®? Where no cause of action 


- acerues until demand for reimbursement and refusal 


thereof, limitations do not begin to run until such 
demand and refusal.®? A contractual limitation of 
time to sue on ‘‘any cause or claim arising out of 
any membership or benefit certificate’’ does not ap- 
ply to an action by a member to rescind the contract 
on account of an anticipatory breach by the society 
and to recover payments made by him, where the 
context shows that the provision relates only to an 
action after the member’s death to recover on the 
certificate.** 

Pleading. The complaint must state facts suffi- 
cient to show a cause of action,®® and must not con- 
tain contradictory allegations.®® 

Verdict. The verdict must be responsive to the 
issues.°7 

[§ 53] G. Estoppel and Waiver.°® A member of 
a beneficial society may waive the right to deny, 
or by his acts estop himself from denying, the 
validity of an assessment,°? as where he pays the 
same.°° Where by mutual consent a member sur- 
renders his certificate and accepts a new one, his 
beneficiary in an action upon the new certificate can 
raise no question as to the validity of the assess- 
ment rates levied upon the original certificate which 
were paid in full without protest.*t And one who 
recover such premiums. would 


necessarily have to be brought by the 
personal representative of deceased. 


42. Porter v. Loyal Americans of 
Republic, 180 Mo. A. 538, 167 SW 578. 

43. Generally see Insurance §§ 
414-421. ‘ 

44. Todd v. Keator, 177 App. Div. 
112, 163 NYS. 853. 

[a] Rule applied.—Payments of 
dues were made to the secretary of 
a local camp or organization of an 
incorporated fraternal insurer, .pur- 
suant to the by-laws. Plaintiff, a 
member of such order, claiming that 
the secretary had not properly or- 
ganized the local branch and had 
converted payments to his own use, 
sued on behalf of himself and others 
similarly situated. It did not ap- 
pear the members were deprived of 
their rights as members of insurer or 
of the benefits accruing, notwith- 
standing dues had not been properly 
transmitted to insurer. It was held 
that, as plaintiff was not an officer 
of insurer, he could not maintain 
the action, Gen. Corp. L. (Consol, L. 
ec 23) § 11 subd 4, and § 34, declaring 
that all corporations shall have 
power to appoint such officers as 
their business shall require, and that 
every corporation shall be managed 
by its board of directors. Todd v. 
Eero 17% App. Div. 112,163. NYS 


45. Order of Railway Conductors 
v. Clark, 159 Ga. 390, 125 SE 841 [aff 
33 Ga. A. 373, 126 SE 160]. 

Parties to civil actions generally 
see Parties [88 Cyc 1]. 

46. Davis v. Heroines of Jericho, 
(Mo. A.) 295 SW 820. 

47. Generally see Venue [40 Cye 


Of actions on certificates ef ee 
benefit insurance see infra § 219. 


48. Bennett v. Keystone Mut, Ben. 
Assoc., 16 Pa. Co. 596. 
49. Generally see Limitations of 


Actions 37 C. J. p 666. 
50. Grand Tadze en OF ged Deb 
Schwartz, (Tex. Civ. A.) 205 SW 158. 


Cee 29 Tex. Civ. A. 80, 69 SW 


53. Davis vy. Heroines of Jericho, 
(Mo. A.) 295 SW 820; White v. Broth- 
erhood of Locomotive Firemen, ete., 
tou. Wis. 323, 167 NW 457, LRA1918D 

oO. 

54 Supreme Council A. L. H. Vv. 
Daix, 130 Fed. 101, 103, 64 CCA. 435 
[aff 127 Fed. 3874]. 

55. Barrows v. Mutual Reserve L. 
Ins; Co.) 151 (hed. 461581 CCAnsAs 
Toda v. Keator, 177 App. Di vin linn 
163 NYS 853. 

[a] Allegations held insufficient.— 
Where a certificate expressly made 
the application a part thereof, and 
also provided that the entire con- 
tract should be governed by, subject 
to, and construed only according to 
the constitution, by-laws, and regula- 
tions of the company and the laws 
of the state of New York, a declara- 
tion by a policyholder in an action 
against the company to recover as- 
sessments illegally exacted does not 
State a cause of action, where it does 
not set out either in extenso or in 
legal effect the application or the 
constitution or by-laws of the com- 
pany, which are substantive parts of 
the contract, Barrows vy. Mutual Re- 
serve L. Ins. Co., 151 Fed. 461, 81 
CCA’ TL; 

[b] Complaint held insufficient.— 
Todd v. Keator, 177 App. Div. 112, 163 
NYS 853. 

Pleading .in civil actions generally 
see Pleading [381 Cye 1]. 

"56. Todd v. Keator, 177 App. Div. 
112,168, NYS° 858. 

Generally see Pleading [31 Cyc 75]. 

57. Brotherhood of American Yeo- 


mon v. Manz, 23. Ariz. 610, 206 P 
[al Where beneficiary sues on a 


certificate, a verdict for the return 
to plaintiff of the premiums paid de- 
fendant by deceased insured is not 
responsive to any issue, as an action 


UL W., 


Brotherhood of American Yeomen’ v. 
Manz, 28 Ariz. 610, 206 P 403. And 
see supra § 51. 

Responsiveness of verdict to is- 


nerve generally see Trial [38 Cyc 
58. Estoppel of waiver as_ to 


amendment of by-laws increasing as- 
sessments see supra § 35. 

59. Stone v. Lorentz, 6 Pa. Dist. 
17, 19 Pa. Co. 51. And see cases in- 
fra note 60 et seq. 

60. Supreme Council A. L. H. v. 
Lippincott, 134 Fed. 824, 67 CCA 650, 
69 LRA 803. 

[a] TWustration.—An insurance 
society, having issued to plaintiff a 
certificate for five thousand dollars, 
passed a by-law reducing insurance 
certificates of five thousand dollars 
to two thousand dollars, and there- 
after refused to consider plaintiff's 
certificate in force for more than 
that sum. Plaintiff protested against 
such attempted reduction, offered to 
pay assessments on the full face of 

is certificate, and thereafter paid 
assessments based on the reduced 
amount under protest for a period of 
two years and five months, when he 
notified defendant of his intention 


to cancel the insurance, and. de- 
manded repayment of assessments 
paid. It was held that, although 


plaintiff was entitled to such relief 
on defendant’s breach of its contract 
in the first instance, he having 
elected to treat the contract as con- 
tinuing, notwithstanding defendant’s 
breach, by payment of assessments 
during such time, was not entitled 
to make a second election to rescind. 
Supreme Council A. L. H. y. Lippin- 
cott, 134 Fed. 824, 67 CCA 650, 69 
LRA 803 

Estoppel to deny validity of by- 
law increasing rate of assessment 
see supra § 35. 

61. Jensen v. Grand Lodge A. O. 
106 Nebr. 66, 182 NW 599. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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was induced to become a member by fraud of the 
society may become estopped to refuse to pay assess- 
ments on that ground.®? But no estoppel can be cre- 


ated by a member’s acquiescence 


of illegal assessments where he has no knowledge 
of the facts rendering the assessments illegal.% 
Payment of an assessment does not estop the mem- 
ber from questioning its validity where such payment 
is accepted conditionally. 84 So where an offer to pay 
an assessment is not accepted by the society, such | 
offer is withdrawn by the bringing of a suit on the, 
certificate, and cannot be regarded as a waiver of | 
any objection to the validity of the assessment.®* 
Payment of a previous illegal assessment does not: 
estop the member or his beneficiary from asserting | 
the invalidity of a subsequent unpaid assessment 
Nor will payment of | 
assessments after forfeiture of membership, but in 
ignorance of that fact, estop the member from deny- 


IV. ASSIGNMENT OR 


At common law a certifi- 
cate of insurance, being a chose in action,” is not 
assignable ;"> but the assignment is generally recog- 
nized in equity.*® In‘some jurisdictions the common- 


which is similarly illegal.% 


[§ 54] A. In General. 


62. Tanner v. Fox, 21 Pa. Dist. 


1030 


[a] Rights of third persons inter- 


vening.—The fraud of officers of a. 


Society in inducing defendant to be- 
-come a member is not a good defense 
to an action for assessments, where 
the rights of innocent third persons 
have intervened.- Tanner v. Fox, 21 
Pa. Dist. 1030 (where other innocent 
third persons subsequently joined 
society); Stone v. Lorentz, 6 Pa. Dist. 
Ts EO Pa. Co. 51. 

63. Clark v. Iowa State Traveling 
Men’s Assoc., 156 ee. 201, 185 NW 
1114, 42 LRANS 63 : 

64. Shea v. Fd ethos ght Ben. 
Assoc., 160 Mass. 289, 35 NE 855, 39 
AmSR 475. 

€5. 
Ben. Assoc., 
226. 

66. 
serve Fund Life Assoc., 


Massachusetts 
316, 44 NE 


Cal.—Benjamin v. Mutual Re- 
146 Cal. 34, 
19s PvbVT: 


Tll.— Covenant Mut. LL. Assoc. v. 
Kentner, 188 Ill. 431, 58 NE 966 [aff 
89 Ill. A. 495]; Duggans v. Covenant 
Mut. L. Assoc., 87 Ill. A. 415; Coven- 
ant Mut. L, Assoc. v. Tuttle, 87 Tl. 
AL 3:09; 

Ind.—Supreme Council C. K. A. v. 
Logsdon, 183 Ind. 188, 108 NE 587. 

Iowa.—Gibson  v. Towa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 

Ky.—-Supreme Council Ciro Ts 
Wathen, 179 Ky. 64, 200 SW 320: 
Supreme Council C. KV; Fenwick, 
169 Ky. 269, 183 SW. 906. 

Mass.— Langdon v. Massachusetts 


Langdon. ‘v. 
166 Mass. 


Ben. Assoc., 166 Mass. 316, 44 NE 
226; Margesson v. Massachusetts 
Ben. Assoc., 165 Mass. 262, 42 NE 
1132. 

Tex.—Supreme Lodge K. P. vv. 
Mims, (Civ. A.) 167 SW 835 [rev 


on other grounds 241 U. S. 574, 36 
Sct 702, 60 L. ed. 1179, LRA1916F 
+ 919 

ote to deny validity of by- 
law increasing rate of assessment 
see supra § 35. 

67. Ellerbe v. Faust, 119 Mo. 653, 
25 SW 390. 25 LRA 149. 

68. Clifford v. Catholic Mut. Ben. 
Assoc., 208 Mich. 448, 175 NW 242. 

69. "Rowell v. Covenant Mut. Life 
Assoc., 84 Ill. A, 304. 

70. Underwood v. Iowa Legion of 
Honor, 66 Iowa 134, 283 NW_ 300 

71. Clymer v. Supreme Council A. 
L. H., 138 Fed. 470; Supreme Council 
A. L. H. v. McAlarney, 135 Fed. 72, 
67 CCA 546 [rev 131 Fed. 538]; West 
Hnd Trust Co. v. Fidelity Mut. L, Ins. 
sCo., 253 Pa. 619, 98 A 768. 


fa] MTlustration.—Where insured 


MUTUAL BENEFIT INSURANCE 


in the exaction 


covered.?2 


did not promptly notify insurer of 
his election to rescind, and, 
quent assessments being unpaid, 
sured’s 
distributed among other members, 
on his death dues and premiums al- 
ready paid cannot be recovered. West 
End Trust Co. 
Ins. Co., 253-Pa. 619, 98 A 768. 

[b] Where society reduces amount 
of benefits.—(1) Where a member 
was entitled to rescind his contract 
and recover the assessments paid 
because of the illegal attempt of 
the society to reduce the amount 
payable thereon, but, while protest- 
ing, paid the assessments made 
against him on the new basis for 
three years before electing to re- 
seind, during which time the society 
lost a large number of members by 
death and withdrawal, who would 
have been assessable to pay his claim, 
and also took in new members in 
ignorance of such claim, the delay 
constituted such laches as to estop 


him from recovering back the as- |. 


sessments paid. Clymer v. Supreme 
Council A. L. H., 138 Fed. 470. (2) 
But the right of a member to treat 
the contract as rescinded and recover 
payments made by him is not lost 
by delay so long as he has not recog- 
nized the illegal action by the pay- 
ment of further assessments nor 
done anything: to mislead the so- 
ciety to its prejudice. Supreme 
Council A. L. . v. Daix, 130 Fed 
101, 64 CCA 435 [aff .127 Fed. 374]. 

72. Howard v. Mutual Reserve 
Fund Life Assoc., 125 N. C. 49, 34 SE 
199, 45 LRA 853, 

73. Assignment of: 

Contracts generally see Assignments 

§§ 44-49, 

Insurance policies: 
Generally see Insurance § 428. 
Life insurance see Life Insurance 
§§ 123-1538. 

Effect of assignment for benefit of 
creditors see Assignments for Benefit 
of Creditors § 26. 

Fraudulent conveyance of life poli- 
cles see Fraudulent Conveyances § 
36 


74. See supra § 3, 

75. Jarvis v. Binkley, 206 T1I. the 
69 NE 582 [aff 102 Ill. A. 59]; 
Grew v. McGrew, 190 Ill. 604, 60 NE 
861 [aff 93 Ill. A. 76]; Supreme Coun- 
ceil R. A. v. Tracy, 169, Tll..123, 48 
NE 401 [aff 67 Ill. A. 202]; Order of 
Columbian Knights v. Matzel, 184 
Ill. A. 15; Conner v. Conner, 145 Tl. 
A. 608; Beth Moshav Z’Keinim v. 
Grand Lodge I. W. S. O., 141 Ill. A. 
305; Jackson vy. Anderson, 4 SW 326, 


subse-' 
in- 
interest as.a member was 


v. Fidelity Mut. L.' 
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ing his liability to pay subsequent assessments on 
the ground that he is not a member." 
of estoppel cannot be invoked by the society so as 
to work a forfeiture of the contract for nonpayment 
of dues, where it has in its hands money unlawfully 
exacted sufficient to pay all dues.® 
not estopped to object to an assessment by the facet 
that the assessment was made by the society, acting 
as trustee for the policyholders;%® and the fact that 
it was customary to make the assessment in a way 
not provided by the constitution does not affect the 
right to deny the validity of an assessment so: made 
unless the member had knowledge thereof.’° 
Recovery of dues and assessments paid. The right 
to recover dues and assessments paid by a member 
of a beneficial society may be lost by laches amount- 
ing to an estoppel.74 
with full knowledge of all the facts cannot be re- 


The doctrine 


A member is 


And illegal assessments paid 


OTHER TRANSFER" 


law rule has been changed by statute,?? and the equi- 
table rule is given effect ;78 but in others assignment 
of mutual benefit certificates is prohibited.” 
third person is named as beneficiary, the member 


If no 


9 KyL 165. 

76. Ga.—Lawson y. Lyon, 136 Ga. 
214, 71 SE 149. 

Ill.—Jarvis v. Binkley, 206 Ill. 541, 
69 NE 582 [aff 102 Ill, A, -59]; Mc- 
Grew v. McGrew, 190 Ill. 604, 60 NE 
861 [aff 93 Ill. A. 76]; Supreme Coun- 
cil R. A. v. Tracy, 169 Ill. 123, 48 NE 
401 [aff 67 Ill. A. 202]; Order of 
Columbian Knights v. Matzel, 184 
Ill. A. 15; Conner v. Conner, 145 Ill. 
A. 608; Beth Moshay Z’Keinim v. 
Grand Lodge I. W. S. O., 141 Ill. A. 
305; Supreme Lodge K. P. v. Reyman, 
126 Ill. A. 482. 

Mass.—Brierly v. Equitable Aid 
Union, 170 Mass. 218, 48 NE 1090, 64 
AmSR 297. 

N. H.—Brown v. Mansur, 64 N. H. 
89, 5 A 768. 

Or.—Brett v. Warnick, 44 Or. 511, 
75 P 1061, 102 AmSR 639 [dist Inde- 
pendent Order of Foresters v. Keli- 
her; 36: Or. 501), 59. P 324-1409, 60 P 
563, 78 AmSR 785 (which related. to 
change of beneficiaries) ]. 

[al Disbursement on behalf of 
member under agresment that pro- 
ceeds of a policy shall be paid to the 
disburser gives the latter a vested 
interest in the policy which equity 
protects. Supreme Lodge RK. P. v. 
Reyman, 126 Ill. A. 482. 

77. See statutory provisions. 

78. Souder v. Home Friendly Soc., 
72 Md. 511, 20 A 137; Rittler v. Smith, 
70 Mad, 261, 16 A 890, 2 LRA 844; 
Coleman y. Anderson, (Civ. A.) 82 
SW 1057 [aff 98 Tex. 570, 86 SW 7380]. 

79. Crocker vy. Hogin, 103. Iowa 
243, 72 NW 411; Fisher v. Fisher, 25 


aay A. 108 [allowing app 28 Ont. 
oO . 
[a] Construction and operation of 


statute.—(1) The assignment is void 
as between the assignee and the bene- 
ficiary, who joined therein with the 
member, although it was made before 
the statute was enacted; and where 
the society was operating under the 
statute, although not fully complying 
with its conditions, the assignee could 
not recover from the society, and 
hence could not recover from a trus- 
tee to whom the society voluntarily 
paid the money to be held by him 
until the rights of the beneficiary and 
the assignee should be determined. 
Crocker v. Hogin, 103 Iowa 243, 72 
NW 411. (2) The statute does not 
apply, however, where a member sur- 
rendered his policy therein, and ob- 
tained in its stead a new one in favor 
of a_creditor. Belknap v. Johnston, 
114 Iowa 265, 86 NW 267. (3) Rev. 
St. (1887) ¢ 136, securing to the wife 
and children of insured the benefit of: 


68 [45 C.J] 
may by assignment create rights superior to those 
of his personal representative.®° If a beneficiary 
is named, but he has no vested interest in the insur- 
ance, the member may assign the certificate without 
his consent;8! otherwise, as where the member has 
no power to change the beneficiary, his consent must 
be obtained.82 So where the society’s charter desig- 
nates who shall be the beneficiaries, the member hav- 
ing no right to designate them, he cannot assign the 
certificate so as to divest the beneficiaries of their 
right to the proceeds.8? Assignments are invalid as 
against the society where its laws forbid them,** or 
where its laws provide that they shall not be made 
except with the society’s consent, and that consent 
is not obtained.8® The certificate being a nonnego- 
tiable instrument, the assignee is not entitled to 
protection as a bona fide holder.*® 

Assignment by beneficiary. The beneficiary may 
assign the certificate if he has a vested interest in 
it,8?7 and hence may assign it after the member’s 
death.8® But where the beneficiary has no vested 
interest, he cannot make a valid assignment.®® 
Where the member has power to change the bene- 
ficiary, a beneficiary named in the certificate has no 


life insurance, applies to benevolent 
societies, and insured cannot assign 


the certificate. Fisher v. Fisher, 25] Pa. 111. 
Ont. A. 108 [allowing app 28 Ont. [a] However, 
459]. 


80. Milner v. Bowman, 119 Ind. 
448, 21 NE 1094, 5 LRA 95; Brierly v. 
Equitable Aid Union, 170 Mass. 218, 


MUTUAL BENEFIT INSURANCE 


Assoc., 158 Mass. 322, 33 NE 577; Na- 
tional Mut. Aid Soe. y. Lupold, 101 


the assent of the 
association to the assignment is suf- 
ficiently manifested by the signing 
of the treasurer’s name by a clerk 
who in so doing acts under the gen- 


[§§ 54-55 


vested interest therein which will enable him to as- 
sign it during the member’s life,®® although there is 
authority to the contrary.®* But even though the 
beneficiary may have no vested interest, an assign- 
ment by him with the consent of the member oper- 
ates as an enforceable agreement when the contin- 
gent interest of the beneficiary has become vested 
by the death of the member.®” 

Effect of insolvency or dissolution of society. A 
member, not otherwise entitled to assign his certifi- 
cate may do so after the society has been dissolved,** 
or enjoined from further operation,®* subject, how- 
ever, to rights of set-off and other equities against 
him.°° 

Estoppel or waiver. The right to attack the valid- 
ity of: an assignment may be lost by estoppel or 
waiver.°6 ; 

[§ 55] B. Form, Requisites, and Validity in Gen- 
eral. The rules of the society sometimes prescribe 
certain requisites for an assignment of a certificate, 
and such requirements must be followed to render 
an assignment valid,’ although the assignment may 
be good as between the parties thereto notwithstand- 
ing failure to comply with such rules.®* In the ab- 


G. L., 159 Mass. 9, 38-NE 692: 

95. Fogg v. Supreme Lodge U. O. 
GL supra. : 

96. Carpenter v. Modern Woodmen 
of America, 160 Iowa 602, 142 NW 
411 (assignment by beneficiary before 
interest vested); Jackson v. Ander- 
son, 4 SW 326, 9 KyL 165; Swedish 


48 NE 1090, 64 AmSR 297; Brown v. 
Mansur, 64 N. H. 39, 5 A 768; In re 
Griffin, [1902] 1 Ch. 135 [overr Cad- 
dick v. Highton, [1901] 2 Ch. 476 note; 
In re Redman, [1901] 2 Ch. 471]. 

81. U. S—Mutual Reserve Fund 
Life Assoc. v. Cleveland Woolen 
Mills, 82 Fed. 508, 27 CCA 212. 

Ga.—Dell v. Varnedoe, 148 Ga. 91, 
95°SE 977. 


Tll1.—Martin v. Stubbings, 126 Il. 
387, 18 NE 657, 9 AmSR 620. 
Ind.—Milner v. Bowman, 119 Ind. 


448, 21 NE 1094, 5 LRA 95, 

Mass.—Anthony v. Massachusetts 
Ben. Assoc., 158 Mass. 322, 33 NE 577. 

{a] Tlustration.—Where a sister 
loaned money to her brother upon in- 
terest in excess of the lawful rate on 
condition that his certificate of insur- 
ance name her as beneficiary, and 
where the loan was repaid, she had 
no vested interest in the certificate 
which would prevent the brother’s 
equitable assignment thereof. Dell 
v. Varnedoe, 148 Ga. 91, 95 SE 977. 

Change of beneficiary see infra §$§ 
158-161. 

82. Block v. Valley Mut. Ins. As- 
soc., 52 Ark. 201, 12 SW 477, 20 AmSR 
166 (holding further that a provision 
in the insurance certificate that the 
certificate may be assigned with the 
consent of the association does not 
authorize an assignment by insured, 
but by the beneficiary only); Ken- 
tucky Grangers’ Mut. Ben. Soc. v. 
Howe, 9 KyL 198; Richardson v. Ken- 
tucky Grangers’ Mut. Ben. Soc., 4 
KvL 735; Fisher v. Fisher, 25 Ont. A. 
108 [allowing app 28 Ont. 459]. 

83. Kentucky Grangers’ Mut. Ben. 
Soc. v. Howe, 9 KyL 198. 

84, Ala.—Stoelker v. Thornton, 88 
Ala. 241, 6 S 680, 6 LRA 140. 

Md.—Dale v. Brubbly, 96 Md. 674, 
54 A 655. 

N. J.—Supreme Conclave I. O. H. v. 
Dailey, 61 N.. J. Eq. 145, 47 A 277. 

Pa.—North-Western Masonic Aid 
Assoc. v, Marshall, 10 Pa, Co. 270. 

Wis.—Hayden v. Women’s Catholic 
Order of Foresters, 167 Wis. 437, 167 
NW 812. 

Waiver of right to object see infra 
text and note 96. 

85. Harman v. Lewis, 24 Fed. 97, 
5380: Anthony v. Massachusetts Ben. 


a 


eral authority of the treasurer. An- 
thony v. Massachusetts Ben, Assoc., 
158 Mass, 322, 33 NE 577. 

86. Dexter v. Supreme Council R. 
T.°T., 97 App.” Div. 545, 90 NYS 292. 

87. Milner v. Bowman, 119 Ind. 
448, 21 NE 1094, 5 LRA 95; American 
Ins. Union v. Allen, (Tex. Civ. A.) 
192 SW 1087. See Wilkins v. Price, 
142 NYS 574 (an assignment by a 
beneficiary of funeral benefits to un- 
dertaker in part payment of bill for 
interment was valid). And see cases 
infra notes 88, 89. 

88. Gary v. Northwestern Masonic 
Aid Assoc., (Iowa) 50 NW 27; Briggs 
v. Earl, 139 Mass. 473, 1 NE 847; 
Michigan Mut. Ben. Assoc. v. Rolfe, 
76 Mich, 146, 42 NW 1094. 

[a] Order for payment.—After the 
death of a member his widow may, 
for a valuable consideration, by an 
order to the association directing 
payment of a certain sum due her as 
beneficiary to a third person, transfer 
the right to collect such amount to 
such third person. Briggs v. Harl, 
139 Mass. 473, 1 NE 847. 

89. Bush v. Modern Woodmen of 
America, 182 Iowa 515, 152 NW 831, 
162 NW 59; Carpenter v. Modern 
Woodmen of America, 160 Iowa 602, 
142 NW 411. 

90. Carpenter v. Knapp, 101 Iowa 
712, 70 NW_ 764, 38 LRA 128; Michi- 
gan Mut. Ben. Assoc. vy. Rolfe, 76 
Mich. 146, 42 NW 1094; Coleman v. 
Anderson, 98 Tex. 570, 86 SW 7380 [aff 
(Civ. A.) 82 SW 1057]. 

91. Lawler v. Hartford Nat. Life 
Assoc., 88 Hun 393, 31 NYS 875. 

92. Dexter v. Supreme Council R. 
T. T., 97 App. Div. 545, 90 NYS 292: 
Coleman vy. Anderson, 98 Tex. 570, 86 
SW 730 [aff (Civ. A.) 82 SW 1057]. 

93. Com. v, Order of Solon, 193 Pa, 
240, 44 A 327 (a provision in a cer- 
tificate of membership in a beneficial 
society that the member shall not 
assign or transfer it, and that any 
such assignment shall render it void, 
does not prevent assignment after 
dissolution of the society); Com. v. 
Order of Solon, 192 Pa. 498, 43 A 1086, 

Insolvency and dissolution of bene- 
ficlal associations generally see Bene- 
ficial Associations §§ 12-23. 

94. "Fogg v. Supreme Lodge U. O. 


Christian Mission Soe. v. Lawrence, 
79 Minn. 124, 81 NW 756. 

[a] Estoppel of assignee.—Where 
a certificate in terms confers the 
right to assign the benefit, and the 
member assigns it in exchange for 
land, the assignee, after retaining it 
for ten years, cannot sue to set aside 
the contract on the ground that there 
was no right to assign, and recover 
the land, especially where he has not 
tendered the certificate back to the 
member, but has allowed it to lapse 
by failing to pay the premiums. 
Jackson vy. Anderson, 4 SW 326, 9 
KyL 165. 

[b] Waiver of restrictions in by- 
laws.—If a by-law providing that not 
more than one half of the sums for 
which a beneficiary is insured may be 
assigned is not based on statutory or 
charter limitations, the society may 
waive it; and in case the society does 
so, a beneficiary who has violated the 
by-law cannot take advantage of it. 
Swedish Christian Mission Soc. vy. 
Lawrence, 79 Minn, 124, 81 NW 756. 

97. Hotel-Men’s Mut. Ben. Assoc. 
v. Brown, 33 Fed. 11; Harman vy. 
Lewis, 24 Fed. 97, 530; National Mut. 
Aid Soc. v. Lupold, 101 Pa. 111; North 
Western Masonic Aid Assoc. vy. Mar- 
shall, 10 Pa. Co. 270; Chambers v. 
Great State Council I. O. R. M., 76 W. 
Va. 614, 86 SE 467, 

[a] Assignment held sufficient.— 
Chamber v. Great State Council I. O. 
R. M., 76 W. Va. 614, 86 SE 467. 

Consent of society as prerequisite 
See supra § 54. 

98. Brierly v. Equitable Aid Union, 
170 Mass, 218, 48 NE 1090, 64 AmSR 
297; Kendall v. Morrison, 33 Tex. Civ. 
A. 345, 77 SW 31. 

{a]_ Tlustrations.—(1) A by-law 
providing that no transfer by a mem- 
ber of a certificate should be binding 
on the corporation unless made upon 
an application in the manner deter- 
mined by the directors, and accom- 
panied by the fee and the certificate, 
is limited to the legal right of pro- 
ceeding against the corporation, and 
does not affect the right to create an 
equitable interest in the fund to be 
collected. Brierly v. Equitable Aid 
Union, 170 Mass, 218, 48 NE 1090, 64 
AmSR 297. (2) And it is immaterial 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


» 


Meee a ; fe ses 
MUTUAL BENEFIT INSURANCE 


¥, 


§§ 55-56] 


sence of any provisions in the constitution or by- 
laws as to the requisites of an assignment, no par- 
ticular form is necessary;®® the assignment may be 
made by parol,? unless the by-laws require it to be 
in writing.? It does not constitute an assignment, 
however, where the holder of a certificate indorses 
thereon directions that the proceeds shall be dis- 
tributed among certain beneficiaries ;* nor can a de- 
fective application for a change of beneficiary be 
regarded as an assignment of the certificate to the 
proposed beneficiary ;* and an agreement by a bene- 
ficiary reciting that she is such and is desirous of 
seeing certain children of her deceased husband, in- 
sured, receive a portion of the insurance money, and 
that she agrees to divide the same, when received, 
among such children, is not an assignment, either 
legal or equitable, but merely an executory contract 
to assign.» Where a certificate named certain per- 
sons and the member’s estate as beneficiaries, a 
verbal agreement by the member, based on a consid- 
eration, to transfer the certificate to his children, 
although such agreement is not executed by the mem- 
ber, will operate as an assignment of so much of 
the fund as is payable to his estate. If in writ- 
ing, an agreement relating to an assignment must 
be properly executed ;* but the consent by a married 
woman to the assignment of a certificate in which 
she is the beneficiary need not be privily acknowl- 
edged as required by the laws of the state in case 
of a conveyance of her real estate.* Placing: the 
signature of the assignor at the beginning of the 
assignment instead of at the end does not render 
the assignment ineffective.? In the absence of 
fraud!° mere want of consideration does not vitiate 
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an assignment, since it may be sustained as a gift. 
Where the father of an illegitimate child takes out 
a certificate of insurance and assigns it to the mother 
for the child’s support, the transaction is not 
illegal.1? 

Waiver of requirements. Restrictions as to the 
mode of assignment may be waived by the society,!* 
and in e¢ase it does so a beneficiary who has joined 
in the assignment cannot take advantage of such 
restrictions.‘t On the other hand it has been held 
that, where an assignment by a member does not 
comply with the by-laws, his heirs, who would other- 
wise be entitled to the benefits, may attack it on 
that ground.’® The receipt of dues from an'assignee 
by a local officer, who has no authority to waive pro- 
visions of the by-laws, does not estop the society 
from asserting the invalidity of the assignment for 
failure to have it properly witnessed.1¢ 

Notice to society. An assignee from the benefi- 
ciary obtains no greater rights under the assignment 
than his assignor had,!7 and is charged with knowl- 
edge of limitations on the authority of a local officer 
to receive notice of the assignment.!® Hence, if the 
society pays the amount of the certificate to the 
beneficiary without knowledge of the claim asserted 
by his assignee, it is not liable to the latter, although 
notice had been given to the clerk of a local body.?® 

[§ 56] C. Eligibility of Assignee as Beneficiary. 
If the statutes governing a beneficial society, or its 
charter or by-laws, limit the payment of benefits 
to certain classes of persons,?° an assignment of a 
certificate of insurance to a person not embraced in 
one of those classes is ineffectual,?! although such 
assignment by a beneficiary of his contingent interest 


that the by-laws were not observed 
where the beneficiary in a policy on 
the life of her son assigned her in- 
terest to him, and subsequently, with 
her approval, he made a will dispos- 
ing of the policy by_ making certain 
specific devises, and directing certain 
persons to employ the residue in car- 
jing for his mother during her life, 
any residue after her death to be- 
come the property of those so caring 
for her, and after the death of in- 
sured the mother was cared for as 
provided for in the will, since, irre- 
spective of whether the beneficiary 
assigned the policy as required by 
the by-laws, there was a contract 
binding on her and her representa- 
tives, and hence those claiming under 
the will were entitled to the policy 
as provided in the will. Kendall v. 
Morrison, 33 Tex. Civ. A. 345, 77 SW 
Bi 


99. Mosaic Templars of America 
vy. Hearon, 153 Ark. 568, 241 SW 35, 
27 ALR 1147; Brown v. Mansur, 64 
N. H, 39, 5 A768. : 

1. Mosaic Templars of America V. 
Hearon, 153 Ark. 568, 241 SW 35, 27 
ALR 1147; Brown v. Mansur, 64 N. H. 
39, 5 A 768. ‘ 

2. Haigh v. Mentor Council No. 
907 L. H., .17-Phila. (Pa.) 71. 

g. St. Clair County Beney. Soc. v. 
Fietsam, 97 Ill. 474. 

4 Flowers v. Sovereign Camp W. 


O. W., 40 Tex. Civ. A. 593, 90 SW 526} 


(where there was no delivery or writ- 
ten transfer of the certificate to the 
proposed beneficiary, and where the 
power of disposition by the member 
was through a change of benefiicary 
in the method prescribed by the con- 
stitution of the society). 

5. Banholzer v. Grand Lodge A. O. 
U. W.,.119 Mo. A. 177, 95 SW _ 9538. 

6 Faubel v. Eckhart, 151 Wis. 155, 
138 NW 615. 

-7, Banholzer v. Grand Lodge A, O. 
U. W., 119 Mo. A. 177, 95 SW 953. 

[a] Execution by part of parties. 
—A contract between the beneficiary 
and certain children of her deceased 


husband for the division of the prv- 
ceeds of the certificate is not binding, 
when executed by only part of the 
parties. Banholzer v. Grand Lodge 
A. O. U. W., 119 Mo. A. 177, 95 SW 953. 

8. Mutual Reserve Fund Life As- 
soc. vy. Cleveland Woolen Mills; 82 
Fed. 508, 27 CCA 212. 

9. Mosaic Templars of America vy. 
Crook, 170 Ark, 474, 280 SW 3. 

10. Stoelker v, Thornton, 88 Ala. 
241, 6 S 680, 6 LRA 140: Gary. v. 
Northwestern Masonic Aid Assoc., 
(Iowa) 50 NW 27. See also Roberts 
v. Roberts, (Tex. Civ. A.) 99 SW 886 


(fraud not shown as a matter of 
law). 
[a] What constitutes fraud. — 


Where @ member who was sick and 
without money negotiated a sale of a 
certificate whose face was two thou- 
sand dollars to another in payment 
of an existing debt of four hundred 
dollars and, in consideration of pres- 
ent and future advances of five hun- 
dred dollars, the assignee also to pay 
future assessments, there was noth- 
ing unreasonable or unconscionable 
in the transaction. Stoelker vy. Thorn- 
ton, 88 Ala. 241, 6 S 680, 6 LRA 140. 


11. Gary v. Northwestern Masonic 
Aid Assoc., (Iowa) 50 NW 27... 
; cate of insurance policy see Gifts 

12. Brown v. Mansur, 64 N. H, 39, 
5 A 768. 

13. Mosaic Templars of America 


v. Mills, 20 Ala. A, 399, 102 S 538; 
Anthony v. Massachusetts Ben. As- 
soc., 158 Mass. 322, 33 NE 577; Kim- 
ball y. Lester, 48 App. Div. 27,59 NYS 
540 [aff 167 N. Y. 570 mem, 60 NE 
1113 mem], 

[a] Payment of funeral expenses 
and erection of monument in accord- 
ance with the provisions of the con- 
tract with a member is not a waiver 
of defects in an assignment of the 
certificate. Mosaic Templars’ of 
america v. Mills, 20 Ala. A. 399, 102 


14. Kimball v. Lester, 43 App. Div, 
27, 69 NYS 540 [aff 167 N. Y. 570 


|/KyL 198; 


mem, 60 NE 1113 mem]. 
sant Harman y. Lewis, 24 Fed. 97; 
oVU, . 
16. Mosaic Templars of America 
v. Hearon, 153 Ark. 568, 241 SW 35, 
27 ALR 1147. 
17. Modern Woodmen of America 
NE eras oa (Tex. Civ. A.) 266 SW 


18. Modern Woodmen of America 
v. Shattuck, supra. 

19. Johnsonville Bank vy. Sovereign 
Camp W. O. W., 130 S. GC. 444, 126 SE 
332; Modern Woodmen of: America v. 
Shattuck, (Tex: Civ. A.) 266 SW 621. 

20. Eligibility of beneficiaries see 
infra §§ 135-148. : 

21. Iowa.—Bush y. Modern Wood- 
men of America, 182 Iowa 515, 152 
NW 31, 162 NW 59. 

Ky.—Van Bibber v. Van Bibber, 82 
Ky. 347, 6 KyL 398; Basye v. Adamis, 
81 Ky, 368, 5 Kyl 91; Kentucky, 
“Grangers’ Mut. Ben. Soe. y. Howe, 9 
Richardson v. Kentucky 
‘Grangers’ Mut. Ben, Soc., 4 Kyl 785. 

Md.—Dale v. Brumbly, 96 Md. 674, 
54 A 655. 

Mass.—Kerr v. Crane, 212 Mass: 
224, 98 NE 783, 40 LRANS 692; An- 
thony v. Massachusetts Ben. Assoc., 
158 Mass, 322, 33 NE 577; Briggs v: 
Eazl, 139 Mass. 473, 1 NE 847. ’ 

Mich.—Michigan Mut. Ben. Assoc. 
v. Rolfe, 76 Mich, 146, 42 NW 1094. 

Miss.—Rose y. Wilkins, 78 Miss. 
401,. 29 S397. 

N. J.—Ryan_v. Firemen’s Mut. 
Benev. Assoc. No, 1, 77 N. J. L. 399, 
72 A 53. r 

N. Y.—Kult v. Nelson, 24 Mise. 20, 
53 NYS 95. 

Oh.—Odd_ Fellows’ Ben. Assoc. v. 
Diebert, 2 Oh. Cir. Ct. 462, 1 Oh. Cir. 
Dec. 589. 

Pa.—Maneely y. Knights of Bir- 
mingham, 2 Pa. Co. 339. 

Tex.—Williams y. Fletcher, 26 Tex. 
Civ. A, 85, 62 SW 1082. 

Rights of member’s representative’ 
where benefits have been paid to an 
assignee not entitled thereto see 
infra § 197, 
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has been upheld and enforced in equity after the 
interest has vested.22 Nevertheless the assignee 
should in such a ease receive out of the proceeds 
of the certificate the amount paid by him in keep- 
ing it alive.2* But a statute designating persons who 
may be beneficiaries will not. affect the assignment 
of a certificate issued before the statute was 
enacted.?* 

Right to attack assignment. No one but the so- 
ciety ordinarily has any right to complain of the 
assignment as violating its laws in this respect,?° 
and even the society cannot attack the transfer 
where the beneficiary confirms it after the member’s 
death.?° | 

[§ 57]. D. Necessity of Insurable Interest in Gen- 
eral.27 The authorities are not in accord as to 
whether a certificate of insurance valid in its in- 
ception may be assigned to a person having no 
insurable interest in the life of the member.** In 
some jurisdictions an assignment of a benefit certifi- 
cate to a person having no insurable interest in. the 
life of the member is invalid,”® and it has been held 
that, where the contract provides that it may be 
assigned to a person having an insurable interest, 
an assignment to a simple creditor of the member 
is invalid.2° In other jurisdictions, however, such 
assignment is valid when not used as a cloak for a 
wagering or speculative transaction.** But if the 
assignment is taken for the purpose of speculation 
it is invalid.®? 

Assignment by beneficiary. A beneficiary having 

22. Jarvis v. Binkley, 206 Ill. 541, 
69 NE 582 [aff 102 Ill, A. 59]. But 
see Beth Moshayv Z’Keinim v. Grand 


Lodge I. W: S.. O., 141 Ill. A. 305 
(holding that the assignment of a 
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Ky.—Basye v. Adams, 81 Ky. 368, 
5 KyL 91; Hotopp v. Hotopp, 9 KyL 
649; Throckmorton yv.. National Mut. 
Ben. Assoc., 4 KyL 61. 


Mass.—Kerr -v. Crane, 


an insurable interest in the life of a member may, 
in some jurisdictions, assign the certificate to one 
who has no such insurable interest.2* In other ju- 
risdictions, however, a contrary rule obtains,** and, 
a fortiori, an assignment to one having no insurable 
interest by a beneficiary without any insurable inter- 
est is invalid.*® 

_ Right to attack assignment. The invalidity of an 
assignment of a certificate for want of insurable in- 
terest in the assignee is a question between the 
society and the -assignee,?* and where the society 
recognizes its validity by issuing a new certificate 
in which the purchaser is named as beneficiary, and 
on the death of the member pays the money due 
under the certificate to such purchaser, a stranger 
or volunteer cannot assail the validity of the pay- 
ment.®? 

Effect of invalidity of assignment. The invalidity 
of an assignment does not vitiate the certificate ;** 
and hence the person to whom it is payable may 
recover the benefits from the society.2® In case the 
proceeds have been collected by the assignee, the 
person to whom the certificate is payable,*° or, if he 
has no insurable interest, the personal representa- 
tives of the deceased member,*! may recover them 
from the assignee, less the consideration paid by 
the assignee for the assignment,*? and such amount 
as he may have paid to keep the certificate alive*? 
and to make proof of death.*# r 

[§ 58] EB. Assignment as Collateral Security. In 
the absence of anything to the contrary in the stat- 


transaction.—Where the assignee of 
a policy of two thousand dollars pays 
insured three hundred dollars, and 
agrees to pay the dues and the as- 


212 Mass.}sessments thereon, in consideration 


Bas hit 
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certificate to one not a lawful bene- 
ficiary under the statute will not be 
enforced in equity where the ques- 
tion of the unlawfulness of the bene- 
ficiary is set up by the society, and 
this notwithstanding the acceptance 
of dues and assessments from such 
unlawful beneficiary). 

gz. Kentucky Grangers’ Mut. Ben. 
Soc. v. Howe, 9 KyL 198; Odd Fel- 
lows’ Ben. Assoc. v. Diebert, 2 Oh. 
Cir: (Ct 24625 1, On. 'Cir’ Der, 589: 

24. International Order of Twelve 
K. & D. T. v. Rosenberg, 163 Ark. 594, 
260 SW 429. 

25. Binkley v. Jarvis, 102 Ill. A. 59 
faff 206 Til. 541, 69 NE 582]; McFar- 
land v. Creath, 35 Mo. A. 112; Dexter 
v. Supreme Council R. T. 'T:, 97 App. 
Div. 545, 90 NYS 292. 

26. Aiken v. Massachusetts Ben. 
Assoc., 13 NYS 579. 

27. Assignment as collateral se- 
curity see infra § 58. 

What constitutes insurable interest’ 
see infra § 148. 

28. See cases infra this note; and 
notes 29-382. 

[a] “hose Courts which sustain 
such assignments do it upon the 
ground that a policy of insurance 
upon one’s life stands on the same 
footing with any other chose in ac- 
tion, and, if valid in its inception, is 
equally valid in the hands of the as- 
signee.’ Quinn v. Supreme Council 
Cc. K., 99 Tenn. 80, 84, 41 SW 343. 

[b] “Phe Courts which decline, 
however, to recognize those assign- 
ments, rest their conclusions on pub- 
lic policy, holding that the title of no 
assignee of such a policy should be 
sustained when his interest Hes not 
jn the prolongation of the life in- 
sured, but rather in its speedy ter- 
mination.” Quinn y. Supreme Coun- 
cil C. K., 99 Tenn. 80, 84, 41 S 343. 

29. U. S.—North American Union 
v. Hart, 250 Fed. 390, 162 CCA 460. 

Ala.—Stoelker v. Thornton, 88 Ala. 
241, 6 S 680, 6 LRA 140. 


°224, 98 NE 783, 40 LRANS 692. 

Mich.—Michigan Mut. Ben. Assoc. 
v. Rolfe, 76 Mich. 146, 42 NW 1094. 

Tex.—Schonfield v. Turner, 75 Tex. 
324, 12 SW 626, 7 LRA 189; Price vy. 
Supreme Lodge K. H., 68 Tex. 361, 4 
SW 633. 

[a] “It is contrary to public pol- 
icy to allow any one not owning such 
insurable interest to become. the 
owner, by assignment or otherwise, 
of insurance upon the life of-a 
human being.’ Schonfield v. Turner, 
Poashes 824, 329, 12 SW 626, 7 LRA 

[b] In Missovri (1) it has been 
held that an assignment of a certifi- 
cate to a person not a creditor of 
insured is void. Jenkins v. Morrow, 
131 Mo. A. 288, 109 SW 1051. (2) 
But in an earlier case it was held 
that an assignment to one having no 
insurable interest is valid, even 
though a by-law provides that no 
certificate shall issue unless’ the 
beneficiary has an insurable interest 
in the life of the member. Mc Far- 
land v. Creath, 35 Mo. A. 112. 

co. Lexington Nat. Exch. Bank v. 
Pe hh 36 SW 10, 38 SW 135, 18 KyL 
o 


Assignment as collateral security 
see infra § 58. . 

31. Ark.—Mutual Aid Union  v. 
Alexander, 168 Ark. 698, 271 SW 324. 

Ill._—Moore vy. Chicago Guaranty 
Fund Life Soc., 178 Ill, 202, 52 NE 
822 [aff 76 Ill. A. 433]. (statute); 
Martin v. Stubbings, 126 Ill. 387, 18 
NE 657, 9 AmSR 620. 

Ind.—Milner v.. Bowman, 119 Ind. 
488,.21 NE 1094, 5 LRA 95 (where a 
person procures insurance on his own 
life and pays the premiums, he may 
assign the certificate to one having 
no interest in his life). 

Md.—Clogg v. McDaniel, 89 Md. 
416, 43 A 795, 

Or.—Brett v. Warnick, 44 Or. 511, 
75 P 1061, 102 AmSR 639. 

[a] Assignment held not gambling 


of the assignment, the assignment is 
not invalid’ as a gambling transac- 
tion, in the absence of proof of the 
age or expectancy of life of insured. 
Nye. v. Grand Lodge A: 0. U. W., 9 
Ind. A. 131, 36 NE 429. 

32. Gilbert v. Moose, 104 Pa. 74, 
49 AmR 570; Weyman y. Smith, 16 
WkIyNC (Pa.) 186; Quinn y. Supreme 
Council C, K. A., 99 Tenn. 80, 41 SW 
343. And see cases supra note 381. 

33. Souder v. Home Friendly Soc., 
Vo Mids odt. A0 cA ok 

34. Wegman y. Smith, 16 WklyNC 
GPa.ds Looe. ; 

35. Gilbert v. Moose, 104 Pa. 174, 
49 AmR 570; Meily v. Hershberger, 
16. WklyNC (Pa.) 186. 

36. Stoelker v. Thornton, 88 Ala. 
241, 6 S 680, 6 LRA 140. 


37, Stoelker v. Thornton, supra. 
38. See cases infra notes 39, 40. 
39. Schonfield v. Turner, 75 Tex. 


324, 12 SW 626, 7 LRA 189; Price v. 
Supreme Lodge K. H., 68 Tex. 361, 4 
SW 633. : 

40. Basye v. Adams, 81 Ky. 368, 5 
Kyl 91; Wegman vy. Smith, 16 Wkly 
NC (Pa.) 186 (so holding, although 
the assignment was made by the 
beneficiary). 

Rieht to proceeds generally see in- 
fra §§ 189-200. 

41. . Gilbert _v. Moose, 104 Pa, 74, 
49 AmR 570; Stoner v. Line, 16 Wkly 
NC (Pa.) 187; Meily vy. Hershberger, 
16 WklyNC (Pa.) 186. 

42. Quinn v. Supreme Council C. 
K. A., 99 Tenn. 80, 41 SW 343; Schon- 
Held’ iv. ‘Turner, Tb. Tex.) S240 12" Sry 
626. 7 LRA 189. 

43. Basye v. Adams, 81 Ky. 368, 
4} KyL 91; Kentucky Grangers’ Mut. 
Ben. Soc. v. Howe, 9 Kyl 198; Weg- 
man v. Smith, 16 WklyNC (Pa.) 186; 
Quinn v. Supreme Council C. K., 99 
Tenn. 80, 41 SW 333; Schonfield vy. 
Turner, 75 Tex. 324, 12° SW 626, 7 
LRA 189, 

44 Kentucky Grangers’ Mut. Ben. 
Soc. v. Howe, 9 KyL 198. 


Wor later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 
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utes or the laws of the society,* the certificate may 
be. assigned or pledged as security for a debt either 
by the member*® or by the beneficiary ;47 but the as- 
signment is valid and available only to the extent 
of the assignee’s pecuniary interest,*® the person to 
whom the certificate is payable being entitled to the 
residue.*? On the other hand it has been held that 
an agreement for an assignment by a member, with 
the consent of the beneficiaries, to a person without 
any insurable interest in the member’s life, as secu- 
rity for advances made on the faith of such agree- 
ment, will give the assignee the entire interest in 
the certificate when such is the intention of the par- 
ties, if the transaction is conceived in good faith 
with a view to avoid the inhibition of the law against 
wagering contracts.*° 
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Lien of assignee. One to whom a certificate is as- 
signed as security has, to the extent of the debt, a 
hen thereon to secure the payment of the indebted- 
ness,°? especially for premiums or dues paid at the 
request of the assignor to keep the certificate alive.>? 

Assignment to society. It has been held that the 
society itself has no power to take an assignment 
of one of its certificates as security for money loaned 
to the member.°% 

Right to attack assignment. A by-law prohibiting 
a member from assigning a: certificate to secure a 
debt can be taken advantage of only by the society.** 

Estoppel of beneficiary. A beneficiary who has 
formally joined in a written assignment of a benefit 
certificate to secure a debt of the member is es- 
topped to deny the sufficiency of the transfer.°> 


| V. CANCELLATION, RESCISSION, ABANDONMENT, OR REPUDIATION®¢ 


| 

[§ 59] A. In General. In the absence of fraud or 
breach of contract on the part of the member®’ a 
beneficial or fraternal society cannot cancel or re- 
seind a contract of insurance without the member’s 
consent,°8 unless that power is reserved;°® and a 
member does not acquiesce in an attempted abro- 
gation of the contract where he declines a return 
of assessments and tenders the current assessments 
until informed that they will not be accepted.®° Nor 
can the society revoke a binding contract of insur- 
ance after the death of insured by tendering to the 


beneficiary the amount paid therefor.** 

Surrender of certificate by insured. Where a cer- 
tificate provides that the certificate holder may sur- 
render it, a surrender pursuant thereto terminates 
the contract,®? and is effective against the beneficiary 
who acquiesces in such surrender,®? even though the 
beneficiary’s rights are vested. 

Withdrawal from membership.** Where an appli- 
eation for disability benefits contains a condition 
that on payment the application shall constitute a 
withdrawal from the society and a cancellation of 


45. Dale v. Brumbly, 96 Md. 674, 
54 A 655; Supreme Conclave I. O. H. 
v. Dailey, 61 N. J. Eq. 145, 47 A 277; 
Hayden v. Women’s Catholic Order of 
Foresters, 167 Wis. 437, 167 NW 812. 

[a] Prohibition by by-laws.—Dale 
v. Brumbly, 96 Md. 674, 54 A 655. 

{b] Prohibition by policy.—Hay- 
den v. Women’s Catholic Order of 
Foresters, 167 Wis. 437, 167 NW 812. 

{[c] Contingent interest of wife in 
certificate issued to husband.—(1) 
The contingent interest of a wife in 
a certificate issued to the husband, 
payable to her on his death, is not 
assignable as security for the hus- 
band’s debt, where the contract as 
evidenced by the certificate and the 
constitution and by-laws of the order 
prohibits assignments to secure debts 
owing by members, and declares any 
assignment of the certificate void; 
and such assignment cannot be en- 
forced in equity as an agreement by 
the wife to pay the assignee when 
she comes into possession of the in- 
surance money. Supreme Conclave 
I, O. H..v. Dailey, 61 N. J. Eq. 143, 
47 A 277. (2) Such assignment can- 
not be enforced in equity as an agree- 
ment by the wife to pay the assignee 
when she comes into possession of 
the insurance moncy. Supreme Con- 
clave I. O. H. v. Dailey, supra. 

Right to attack assignment pro- 
hibited by by-laws see infra text and 
note 54. 

46. Ill.—McGrew v. McGrew, 190 
Ill. 604, 60 NE 861 [aff 93 Ill. A. 76]; 
Supreme Council R. A. v. Tracy, 169 
Til, 123; 48 NE 401 [aff 67 Ill. A. 202]; 
Martin v. Stubbings, 126 Ill. 387, 18 
NE 657, 9 AmSR 620. ; 

Or.—Brett v. Warnick, 44 Or. 511, 
75 P 1061, 102 AmSR 639, 

Pa.—In re Burns, 27 PittsbLegJNS 
47. 

W. Va.—Chambers v. Great State 
Council I. O.. R:.M.,: 76 W. Va. 614, 
86 SE 467. - 

Ont.—Fidelity Trust Co. v. Buch- 
ner, 26 Ont. L. 367, 3 OntWN 1208, 
22 OntWR 72, 5 DomLR 282. 

47. Jarvis v. Binkley, 206 Ill. 541, 
69 NE 582 [aff 102 Ill. A. 59]; Klinck- 
hamer Brewing Co. v. Cassman, 21 
Oh, Cir. Ct. 465, 12 Oh. Cir. Dec, 141; 
Coleman v. Anderson, 98 Tex. 570. 86 
SW.780 [aff (Civ. A.) 82 SW 10571. 

4g. <Ala.—Spies v. Stikes, 112 Ala. 
584, 20 S.959; Stoeiker vy, Thornton, 


88 Ala. 241, 6 S 680, 6 LRA 140. 

Ill.—Jarvis v. Binkley, 206 Ill. 541, 
69 NE 582 [aff 102 Ill, A. 59); Martin 
v. Stubbings, 126 Ill. 387, 18 NE 657, 
9 AmSR 620. 

Ky.— Throckmorton  v. 
Mut. Ben. Assoc., 4 KyL 61. 

Tex.—Coleman v. Anderson, 98 
Tex. 570, 86 SW 730 [aff (Civ. A.) 82 
SW 1057]. 

Ont.—Fidelity Trust Co. v. Buch- 
ner, 26 Ont. L.. 367, 3 OntWN 1208, 22 
OntWR 72,5 DomLR 282. 

Lien of assignee see infra text and 
notes 51, 52. 

49. In re Burns, 27 PittsbLegJNS 
(Pa.) 47. And see cases supra note 
48. 


50. Brett v. Warnick, 44 Or. 511, 
75 P1061, 102 AmSR 639. 

51. Coleman v. Anderson, (Civ. A.) 
7a01s 1057 [aff 98 Tex. 570, 86 SW 
52. Coleman v. Anderson, supra. 

53. Dietrich v. Madison Relief As- 
soc., 45. Wis. 79. 

54. Stoelker v. Thornton, 88 Ala. 
241, 6 S 680, 6 LRA 140; Coleman v. 
Anderson, 98 Tex. 570, 86 SW 730 
[aff (Civ. A.) 82 SW 1057]. : 

55. Conway v. Supreme Council C. 
K, Ay, 131 Cal. 1437, 63' P 727; Kimball 
v. Lester, 43 App. Div. 27, 59 NYS 
540 [aff 167 N. Y. 570 mem, 60 NE 
1113 mem]. 

56. Cross references: 

Generally see Insurance §§ 424-481; 

Life Insurance §§ 154-165. 
Expulsion of members: 

Generally see Beneficial Associa- 

tions §§ 58-69. 
Grounds for forfeiting benefits see 
infra § 83. 
Forfeiture of benefits see infra §8§ 
81-109. 
Surrender of certificate: 
As mode of withdrawal see Bene- 
ficial Associations § 56. 
For purpose of changing benefi- 
ciaries see infra § 163. 

57. Murphy v. Brotherhood of R. 
Trainmen, (Mo: <A.)=-199 SW _ 730; 
Modern Woodmen of America v. An- 
gle, 127 Mo. A. 94, 104 SW. 297; 
Sons of Scotland Benev. Assoc. v. 
Faulkner, 26 Ont, A. 253. 

[a] Refusal of the society to re- 
eive further assessments or to recog- 
nize the validity of the policy be- 
eause of insured’s misrepresentations 
does not abrogate the policy, where 


National 


it is not proved that misrepresenta- 
tions were actually made. Murphy 
v. Brotherhood of R. Trainmen, (Mo. 
A.) 199 SW 780. ; ‘ 

Avoidance or forfeiture for fraud 
a ht as of conditions see infra §§ 

58. Minn.—Jecpson vy. Central Busi- 
ness Men’s Assoc., 168 Minn. 19, 209 
NW 487. , 

Mo.—Murphy v. Brotherhood of R. 
Trainmen, (A.) 199 SW. 730. 

Nebr.—Burlington Voluntary Re- 
lief Dept. v. White, 41 Nebr. 547, 561, 
59 NW 747, 751, 48 AmSR 701. 

N. Y.—Doscher y. Vanderbilt, 160 
NYS 871 [rev on other grounds 177 
App. Div. 813, 164 NYS 264]. 

Tex.—Royal Fraternal Union» v. 
panera, 51 Tex. Civ. A. 637, 113 SW 

o. 

59. Travelers’ Protective Assoc. v. 


pew yy 34 Tex. Civ. A. 419, 78 SW 
[a] Thus, where the constitution 


of a beneficial association organized 
under the laws of Missouri author- 
ized directors to cancel any mem- 
bership if deemed advisable by them, 
and there were other provisions of . 
tHe constitution of the order as well 
as the laws of Missouri which au- 
thorized expulsion of a mémber for 
the commission of any felonious of- 
fense, habitual drunkenness, or viola- 
tion of any agreement of his member- 
ship, the directors: had authority to 
cancel a membership owing to in- 
sured having lost an eye, which ren- 
dered him a more hazardous risk, 
the provision authorizing the direc- 
tors to cancel a membership as 
déemed advisable not being in con- 
flict with the other provisions rela- 
tive to expulsion. Travelers’ Protec- 
tive Assoc. v. Dewey, 34 Tex. Civ. A. 
419, 78 SW 1087. 

.60. Murphy v. Brotherhood of R. 
Trainmen, (Mo. A.) 199 SW 730. 

61. Hollings v. Bankers’ Union of 
World, 63 S. C, 192, 41 SE 90; Home 
Forum Ben. Order v. Varnado, (Tex: 
Civ. A.) 55 SW 364. 

62. Franklin L. Ins. Co: v. Mor- 
rell, 84 Ark. 511, 106 SW 680. 

63. Franklin L. Ins. Co. vy. Mors 
rell, supra. J 

64. Franklin L, Ins. Co. v. Mor- 
rell, supra. 

65. Generally see Beneficial Asso- 
ciations § 56. ; 
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the certificate, there is no withdrawal of member- 
ship or cancellation of the certificate until the money 


is paid.®® 


New certificate as a cancellation of original. 
issuance of a new certificate in lieu of the original 
operates as a cancellation of the latter,®’ if the ex- 
change is based on a sufficient consideration.** 

The general rules 
relating to actions to cancel or rescind a contract of 
insurance®? are applicable to actions for cancella- 
tion or rescission of mutual benefit certificates.’° 
Where the power to cancel is reserved, notice of 
the annulment proceeding must be given to the 


Proceedings for cancellation. 


member.’ , 


[§ 60] B. Return or Tender of Dues and Assess- 
A return of dues and assessments 
paid,** with interest thereon,”* or a tender thereof,” 
is generally a condition precedent to cancellation 
of the certificate, by the society, although it has 
been held not necessary to deposit such sums in 
The return or offer to return must be made 


ments Paid.” 


eourt.?® 


66. McEnany v. Modern Woodmen 
of America, 54 N. D. 413, 209 NW 
978. 

{a] The beneficiary may recover 
where the application for disability 
benefits, conditioned that on payment 
insured would withdraw, was ap- 
proved, but not paid, before the death 
of insured. McEnany v. Modern 
Woodmen of America, 54 N. D. 413, 
209 NW. 978. A 

67. White v..White, 111 Miss. 219, 
71 S 322; Dexter v. Supreme Council 
R.-T: T., 97 App. Div. 545, 90 NYS 
292; Klee v. Klee, 47 Misc. 101, 93 
NYS 588. 

Change of beneficiaries generally 
see infra §§ 158-161. 

68. Supreme Council A. L. H. v. 
Garrett, (Tex. Civ, A.) 85 SW 27. 

{a] Gonsideration held sufficient. 
—Where a member surrendered his 
certificate and was granted a _ cer- 
tificate for a less amount, and there- 
after and up to the time of his death 
assessments were paid thereon which 
were much less than the assessment 
he would have been compelled to pay 
on his original certificate, such re- 
duction of assessments on his part 
and the reduction of the association’s 
liability constituted a sufficient con- 
sideration for the exchange. Su- 
preme Council A. L. H. v. Garrett, 
(Tex. Civ. A.) 85 SW 27, 

§§ 473-481; 


69. See Insurance 
Life Insurance § 158. 

Cancellation of instruments gen- 
erally see Cancellation of Instru- 
ments 9 C. J. p 1154. 

70. See cases infra this note. 

[a] Pleading waiver by insured.— 
In a suit to cancel a certificate for 
alleged misstatements in an applica- 
tion concerning insured’s’ previous 
health, it was not necessary for com- 
plainant to plead a waiver in the 
application of insured’s right to ob- 
ject to the testimony of physicians 
he had consulted concerning his prior 
physical conditfon to entitle him to 
avail himself of such waiver. Mod- 
ern Woodmen of America y. Angle, 
127 Mo. A. 94, 104 SW 297, 

[b] Evidence held insufficient to 
show fraud.—Sons of Scotland Benev. 
Assoc. v. Faulkner, 26 Ont. A. 253. 

Return or tender of dues and as- 
sessments as condition precedent to 
action see infra § 60. ; 

71. Supreme Lodge K. P. v. Tay- 
lor, (Ala.) 24 S 247. 

8§ 


72. Generally see 
440-442, 475. 

Right of insured to recover assess- 
ments on wrongful repudiation of 
contract by society see supra § 51. 

73. Grand Lodge B. R. T. v. Clark, 
189 Ind. 373, 127 NE 280; Supreme 
Tribe B. H. v. Lennert, 178 Ind. 122, 
98 NE 115; National Council K. & 


Insurance 
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[§§ 59-61 


If the member 


is dead such tender must be made to the benefi- 


The 


Repudiation—1l. 


ciary,’® and if the beneficiary refuses to accept it 
the money must be brought into court for his use.7® 
Sufficiency of tender. 
back the amount of dues received to insured, and 
upon his refusal to aecept leaves it at his home, the 
tender is insufficient.®° 
[§ 61} C. Remedies for Wrongful Cancellation or 


Where the society tenders 


Right of Action. In accordance 


with the rule relating to insurance contracts gen- 
erally,*! and life insurance policies in particular,*? 


where the society wrongfully cancels or repudiates 


L. S. v.. Walton, 79 Ind. A. 574, 136 
NE 25; Modern Woodmen of America 
v. Young, 59 Ind. A. 1, 108 NE 869; 
Supreme Tribe B. H. v. Lennert, (Ind. 
A.) 93 NE 869; Supreme Council O. 
C. F. v. Bailey, 55 SW 888, 21 KyL 
1627; National Council K. & L. S. v. 
Garber, 131 Minn. 16, 154 NW 512; 
Modern Woodmen of America  v. 
Angle, 127 Mo. A. 94, 104 SW 297. 

[a] Where the contract of insur- 
ance is void ab initio for breach of 
warranty and the society brings an 
action to have the contract annulled 
on that ground, if the member estab- 
lishes that he made the warranty in 
good faith, without intent to de- 
ceive or mislead, the court may re- 
quire a return of the premiums paid 
as a condition of the entry of a judg- 
ment canceling the contract. Na- 
tional Council K. & L. S. v. Garber, 
131 Minn. 16, 154 NW 512. 

Return as condition precedent to 
defense on ground of fraud or mis- 
representation see infra § 216. 

74. Modern Woodmen of America 
v. Angle, 127 Mo. A. 94, 104 SW 297. 

75. Supreme Lodge K. P. v. Tay- 
lor, (Ala.) 24 S 247; Great Southern 
Fraternal Union v. Gunthrop, (Ark.) 
277 SW 882; Grand Lodge B. R. T. 
v. Clark, 189 Ind: 373, 127 NE 280; 
National Council K, & L. S. v. Wal- 
ton, 79 Ind, A, 574, 186 NE 25; Su- 
preme Tribe B. H. v. Lennert, (Ind. 
A.) 938 NE 869. 

Sufficiency of tender see infra text 
and note 80. 

76. Modern Woodmen of America 
ea cpree 127 Mo. A, 94, 104. SW 


[a] Where there is a prayer for 
general relief in a suit to cancel a 
certificate for breach of warranty in 
the application, it is not necessary 
that complainant should deposit in 
court for defendant’s benefit the 
amount of assessments paid, with in- 
terest, the court being authorized to 
require such payment as a condition 
to a decree of cancellation. Modern 
Woodmen of America v. Angle, 127 
Mo. A. 94, 104 SW 297. 

77, Grand Lodge B. R. T. v. Clark, 
189 Ind: 378, 127 NE 280; Supreme 
Tribe B. H. v. Bastian, 85 Ind. A. $27, 
151 NE 346; Supreme Tribe B. H. v. 
Lennert, (Ind. A.) 98 NE 869. 

[a] Where the society seeks to 
cancel the contract for fraud, tender 
of a return of the dues and assess- 
ments must be made within a reason- 
able time after discovery of the 
fraud. Grand Lodge B. R. T vy. 
Clark, 189 Ind. 373, 127 NE 280; Na- 
tional Council K. & L, 8S. v. Walton, 
79 Ind. A, 574, 1386 NE 25. 

{b] Delay held wunreasonable.— 
Supreme Tribe B. H. v. Bastian, 85 
Ind. A, 327, 151 NE 346. 


a contract of mutual benefit insurance, the member 
may elect to treat the certificate as still in force and 
let the question of the validity of the cancellation 
or repudiation wait until the policy is payable and 
is sued on;8* or he may sue in equity to have his 
certificate adjudged to be in force and to compel 
the society to recognize it;°* or he may treat the 


78. Grand Lodge B. R. T. v. Clark, 
189 Ind. 373, 127 NE 280; National 
Council K. & L. S. v. Walton, 79 Ind. 
A. 574, 136 NE 25. 

79. National Council K. & L. S. v. 
Walton, supra, 

80. Great Southern Fraternal 
Linton vy. Gunthrop, (Ark.) 277 SW 

81. See Insurance §§ 461-468. 


82... See Life Insurance § 159. 

83. Makman v. Independent Order 
Free Sons of Judah, 86 Misc. 13, 148 
NYS 141; Raymond vy. Supreme Lodge 
K. P.; 85 Misc. 141, 148 NYS 76. [aff 
165 App. Div. 944 mem, 149 NYS 1108 
mem]; Ellis v. Alta Friendly Soc., 16 
Pa. Super. 607; Grand Lodge B. R. T. 
v. Martin, (Tex. Civ. A.) 218 SW 40; 
Supreme Lodge K. P. v. Neeley, (Tex. 
Civ. A.) 135 SW 1046; Royal Frater- 
nal Union v. Lunday, 51 Tex. Civ. A. 
637, 113 SW 185; Mutual Reserve 
Fund Life Assoc. v, Taylor, 99 Va. 
208, 37 SE 854. 

_ [a] “He may tender his payments 
in accordance with the terms of the 
contract, in which event his benefi- 
ciary could collect the face value 
of the policy, less the amount of 
premiums due, upon the death of the 
insured.” Supreme Lodge K. P. v. 
Nee esy (Tex. Civ. A.) 1385 SW 1046, 


84 Ill.—Rowell v. 
L. Assoc., 84 Ill. A. 

N. Y.—Makman v. Independent Or- 
der Free Sons of Judah, 86 Misc. 13, 
148 NYS 141. And see Evans v. Su- 
preme Council R. A., 223 N. Y. 497, 
120 NE 93, 1 ALR 163 (holding that 
such an action could not be main- 
ee ay a executrix of deceased mem- 

er). 

Pa.—HEllis v. Alta Friendly Soc., 
16 Pa. Super. 607. 

Tex.—Supreme Lodge K. PP. v. 
Neeley, (Civ. A.) 135 SW 1046; Royal 
Fraternal Union v. Lunday, 51 Tex. 
Civ. A. 637, 113 SW 185. 

Va.—Mutual Reserve Fund Life 
So ag vi Taylor, 9991:Vias 208; 037 7Sh 

{a] Injunction and specific per- 
formance.—(1) It has been held that 
in a proper case where the remedy 
at law is inadequate, a bill may be 
filed to prevent a forfeiture of the 
certificate for nonpayment of assess- 
ments and to enforce qa specific per- 
formance of the contract according 
to its terms. Rowell -v. Covenant 
Mut. Life Assoc., 84 Ill. A. 304. (2) 
A contract of insurance, being a chose 
in action, may properly be classified 
under the general head of personal 
property, to which the principles gov- 
erning specific performance, relating 
zenerally to personal estate, will ap- 
ply to prevent a forfeiture. Rowell 
v. Covenant Mut. Life- Assoc., supra. 


Covenant Mut. 
304. 


within a reasonable time after knowledge of the 
facts relied on for a rescission.” 


Hai 


§§ 61-62] 


eontract as terminated, and maintain an action at 
law to recover damages for the wrongful cancella- 
tion or repudiation,®® without first. exhausting his 
remedies within the organization unless the by-laws 
so require.*® But a mere anticipatory breach of 
the contract before payment is due gives the mem- 
ber no right of action for damages, his remedy being 
in equity.®’ To sustain an action for equitable re- 
hef** or for damages®® the forfeiture of the certifi- 
eate must, of course, have been wrongful. Where 
a certificate is issued to a member for the benefit 
of his wife, with the privilege on his part of chang- 
ing the beneficiary at will, the wife has no right 
‘of action against the company for wrongfully can- 
‘celling the certificate.°° 

| Repudiation by reduction of benefits. In some ju- 
risdictions it has been held that if the society wrong- 
fully repudiates the contract in the lifetime of the 
member by the enactment of an unauthorized by-law 
reducing the amount of benefits payable, the member 
may at his option treat the contract as broken and 
at once sue for damages,®t and need not continue 
‘payment of assessments to entitle himself to bring 
such suit.22 The fact that the society has no funds 
with which to pay a judgment against it is no de- 
fense to the action.*? In other jurisdictions, how- 


85. Ind.—Locomotive Engineers’ ] present 


Mut. L., etc., Assoc. v. Higgs, 79 Ind. 
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recovery 
Knights Templar, 
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ever, it has been held that the enactment of such a 
by-law and a refusal of the society to receive dues 
and assessments on the original plan, being ineffec- 
tual to deprive the member of any vested rights, 
does not constitute a breach of the contract which 
will entitle the member to recover damages,®® the 
proper remedy in such case being a resort to a court 
of equity to compel the society fo live up to its 
contract and restrain it from proceeding under its 
void by-law.°® Where a reduction of benefits is au- 
thorized, there is no breach of contract justifying 
recovery of damages.°” 

[§ 62] 2. Proceedings. A cause of action to re- 
cover damages for wrongful forfeiture or cancella- 
tion accrues on notification from the society that it 
has forfeited the contract.°® The action is governed 
by the general rules as to parties,®® pleadings,! evi- 
dence,? questions for jury,* and instructions.* In- 
structions which are misleading and confusing,” or 
inapplicable to the issues,® are properly refused. 

Measure of damages. The measure of damages re- 
coverable for wrongful forfeiture or cancellation has 
been held to be the value of the policy or certificate 
at the time of its cancellation,’ or its present value 
if the member at the time of the breach is no longer 
an insurable risk;® while in other cases the dam- 


of damages. 2. 
etc., L. Indemn. 


Perez v. Fort Worth Mut. 
Benev. Assoc., (Tex. Civ. A.) 291 SW 


A. 427, 1385 NE 353. 

N. Y.—Raymond y. Supreme Lodge 
K. P., 85 Misc. 141, 148 NYS 76 [aff 
165 App. Div. 944 mem, 149 NYS 
1108 mem]. 

Okl.—American Ins. 
Woodard, 118 Okl. 243, 
American Ins. Union v. 
118° Okl.-'248,- 247: P 398, 
102. ; 

Pa.—Ellis v. Alta Friendly Soc., 16 
Pa. Super. 607. 

Tex.—Grand Lodge B. R. T. v. Mar- 
tin, (Civ. A.) 218 SW 40; Supreme 
Lodge K. P. v. Neeley, (Civ. A.) 135 
SW 1046; Royal Fraternal Union v. 
Lunday, 51 Tex. Civ. A. 637, 113 SW 

85. 

Va.—Mutual Reserve Fund Life 
Assoc. v. Taylor, 99 Va. 208, 37 SE 
854. 

Wis.—Jones vy. Supreme Court I. 
O. F., 141 Wis. 667, 124 NW 1027. 

Damages for wrongful suspension 
or expulsion of member see Beneficial 
Associations § 82. : 

Measure of damages see infra § 62. 

86. Order of Railway Conductors 
vy. Clark, 159 Ga. 390, 125 SH 841 [aff 
83 Ga. A. 373, 126 SE 160]; Locomo- 
‘tive Engineers’ Mut. L., etc., Assoc. v. 
Higgs, 79 Ind. A. 427, 135 SE 353. 

[a] Seeking reinstatement. 
Where a member of an incorporated 
beneficial order has been expelled 
therefrom without just cause, he may 
sue the order for damages sustained 
without first exhausting remedies in 
Seeking reinstatement and other re- 
lief within the organization itself, if 
there is no valid by-law to the con- 
trary. Order of Railway Conductors 
v. Clark, 159 Ga. 390, 125 SE 841 [aff 
33 Ga. A. 373, 126 SE 160]. 

87. Langan v. Supreme Council A. 
L. H., 174 N. Y. 266, 66 NE 932. 

88. Evans v. Supreme Council R. 
A., 223 N. Y. 497, 120 NE 93, 1 ALR 
163. 


Union  v. 
247 P 401; 
Woodard, 

48 ALR 


89. Hubbard v. Woodmen of 
World, 125 S. C. 154, 118 SE 418, 
[a] Where insured was in de- 
fault for nonpayment of assessments 
at time he received notice of cancel- 
lation on ground of failure of subor- 
dinate lodge to remit earlier assess- 
ment, no action for wrongful can- 
exllation lies. Hubbard v. Woodmen 
of World, 125 S. €. 154, 118 SE 418. 
90. Knights Templar, etc., L. In- 
demn. Co. v. Gravett, 49 Ill. A. 252. 
[a] For the reason that her risk 
js too hypothetical to authorize a 


Co. v. Gravett, 49 Ill. A. 252. 

91. Henderson y. Supreme Council 
A. L. H., 120 Fed, 585; Fort v. Iowa 
Legion of Honor, 146 Iowa 183, 123 
NW 224; O’Neill v. Supreme Council 
A. Li. “EL, (70 N. J. LL. 410, 57 A’ 463. 

Recovery of dues and assessments 
paid see supra § 51. 

92. Fort v. Iowa Legion of Honor, 
146 Iowa 183, 123 NW 224; O’Neill 
v. Supreme Council A. L. H., 70 N. J. 
L. 410, 57 A 463, 1 AnwtiCas 422, - 

{a] By unlawfully amending its 
constitution so as to increase the rate 
of assessment of a member and re- 
duce, without his consent, the amount 
payable under the certificate, a mu- 
tual benefit society repudiates the 
contract so as to justify rescission by 
the member, without tendering as- 
sessments under the old rat>. Fort 
v. Iowa Legion of Honor, 146 Iowa 
183, 123 NW 224. 

93. Fort v. lowa Legion of Honor, 
146 Iowa.1838,-123 NW 224, 

94. See supra § 41. 

95. Langan v. Supreme Council A. 
L. H., 174 N. Y. 266, 66 NE 932. 

96. Langan y. Supreme Council A, 
L. H., supra. 


97. Supreme Lodge K. P. y. Knight, 
ue Ind. 489, 20 NE 479, 3 LRA 
409. 


98. American Ins. Union vy. Wood- 
ard, 118 Okl. 248, 247 P 401; Ameri- 
ean Ins. Union v. Woodard, 118 Okl. 
248, 247 P 398, 48 ALR 102. 

99. Jones v. Supreme Court I. O. 
F., 141 Wis. 667, 124 NW 1027. 

[a] Necessary parties plaintiff.— 
Where, after insurer refused longer 
to accept the contract insurance rate 
under a benefit certificate, insured as- 
signed his right of action for dam- 
ages to the beneficiary, she was the 
only party in interest, and the only 
necessary party plaintiff to a suit to 
recover damages. Jones v. Supreme 
Court I. O. F., 141 Wis. 667, 124 NW 
1027. 

Parties to civil actions generally 
see Parties [30 Cye 1]. 

1. Davidson v. Maccabees, (Ala.) 
114 S 907; Jones v. Supreme Court 
I. O. F., 141 Wis. 667, 124 NW 1027. 

[a] Complaint held  sufficient.— 
Jones v. Supreme Court I, O. F., 441 
Wis.-667, 124 NW 1027, 


{[b] Complaint held insufficient.— 
a cakes v. Maccabees, (Ala.) 114 
One 


Pleading in civil actions generally 
see Pleading [81 Cyc 1]. 


574, 

[a] Evidence held admissible.— 
Perez v. Fort Worth Mut. Benev. 
Assoc., (Tex. Civ. A.) 291 SW 574. 

Evidence in civil actions generally 
see Evidence 22 C. J. p 1. 

3. Perez v. Fort Worth Mut. 
BeBe: Assoc., (Tex. Civ. A.) 291 SW 

[a] Neglect, concealment, or fraud 
of society.—Whether a cancellation 
of certificates was brought about by 
the society’s neglect, concéalment, or 
fraud was for the jury. Perez v. 
Fort Worth Mut. Benev. Assoc., (Tex. 
Civ. A.) 291 SW 574. 

Questions for jury in civil actions 
generally see Trial [38 Cyc 1511]. , 

4 Sée cases infra notes 5, 6. ; 

5. Locomotive Engineers’ Mut. L., 
etc., Assoc. vy. Higgs, 79 Ind. A. 427, 
135 NE 353; 

Generally see Trial [38 Cyc 1602]. 

6. Locomotive Engineers’ Mut. L:, 
ete.,, Assoc. y. Higgs, 79 Ind. A. 427, 
135 NE 353. 

Generally see Trial [38 Cyc 1612]. 

7. Capital City Ben. Soc. v. Trav- 
ers, 50) App., CD... Cs). 204 ae (2d), 
290; Supreme Lodge K. P. y. Neeley, 
(Tex. Civ. A.) 1385 SW 1046. 

[a] Method of  computation.— 
Where a member was forty-two years 
old, with a life expectancy of twenty- 
six years at the time of the wrongful 
cancellation of his certificate, the dif- 
ference between the amount a reli- 
able insurance company would issue 
a paid-up policy for three thousano 
dollars, the amount of the policy on 
which insured was paying an annua} 
premium, and the amount in cash 
such company would issue a policy 
for the same amount as the canceled 
policy on an insurable risk, aged 
forty-two years, with interest from 
the date of the wrongful cancellation 
was the measure of damages, for 
with such difference, plus what it 
would cost insured to carry out the 
contract, if not canceled, he could ob- 
tain an equally advantageous con- 
tract. Supreme Lodge K. P. v. Nee- 
ley, (Tex. Civ. A.) 185 SW 1046. 

8. American Ins. Union v. Wood- 
ard, 118 Okl. 243, 247 P 401; American 


Ins. Union v. Woodard, 118 Ok1. 
248, 247, P 398, 48 ALR 102. 
[a] Determination of present 


value.—(1) The present value of the 
policy is determined by deducting 
the total amount of premiums which 
would be required to carry the policy 
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ages recoverable have been limited to the dues and | 


assessments paid.® A distinction has been made by 
some authorities, who have held that, while the value 
of: the policy furnishes the most satisfactory test 
of recovery when the cancellation in legal effect 
terminates the insurance or is attended by condi- 
tions that impair or destroy the value of the con- 
tract,1° yet where the member voluntarily elects to 
treat the attempted forfeiture as a termination of 
the contract and the repudiation by the society has 
not impaired or destroyed it, the measure of recovery 
is not the value of the policy, as for breach of con- 
tract, but the amount paid as dues and assessments, 
with interest thereon, on the theory of a rescission 
by mutual agreement.'! Where a policy is canceled 
by agreement between the parties, and insured ob- 
tains a new policy which insurer wrongfully cancels, 
the measure of damages does not include the pre- 
miums paid on the first policy.1?. Where a certificate 
is canceled for nondelivery, before the acerual of 
dues, the measure of damages is the amount of the 
certificate, less the amount of mortuary assessments 
and the amount of semiannual dues during the mem- 
ber’s life.t% 

- [§ 63] D. Remedies for Failure or Refusal To 
Issue Certificate. An action will lie against a fra- 


£88 62-64 


ternal benefit society for failure properly to issue 
or for negligence in the due issue of a certificate 
pursuant to the application, but the right of action - 
is in the member or his personal. representative, 
and not in the beneficiary.*® 
Refusal to issue paid-up policy. Damages. also 
may be recovered for the wrongful refusal of a 
beneficiary society to issue a paid-up certificate,'® 
upon seasonable demand therefor,’ and the fact 
that the society has no funds to meet a money de- 
mand is no defense.!8 But where such refusal is not 
characterized by bad faith, the society should be 
given a further opportunity to issue the certificate 
before being rendered liable for damages.1® To pre- 
serve his rights pending suit insured need not pay 
his assessments where, from changed conditions, 
either the amount for which payments should be 
made or the effeet of the payments is in dispute, but 
the rights of the parties should be adjudicated as~ 
of the time an action is instituted therefor.2? The 
measure of damages is the cash value of such a cer- 
tificate.?? Where the test of the cost of a substitute 
is applied, reference must be had to the cost of a 
precisely similar paid-up certificate in the same kind 
of society,?? and not to the cost of a paid-up certifi- 
eate for the same amount in an old line company.” 


VI, AVOIDANCE OR FORFEITURE | 


[§ 64] A. In General. The rules governing the 
avoidance or forfeiture of policies of insurance gen- 
erally2* and of life’ insurance policies in particu- 
lar2> are in the main applicable to certificates of 
mutual benefit insurance so far as relates to avoid- 
ance for fraud, misrepresentation, or breach of 
affirmative warranty or condition precedent,?® and 
forfeiture for breach of promissory warranty or con- 


during life expectancy of insured 
from the time of breach, less interest 


ment, and thus terminate the policy, 
is purely voluntary, 


dition subsequent,” including forfeiture for nonpay- 
ment of dues or assessments.”8 Other questions, such 
as forfeiture of the right to benefits by reason of the 
dissolution or suspension of the subordinate body 
of which insured is a member,?® or by reason of the 
suspension or expulsion of insured from membership 
in the society,®° are, of course, peculiar to mutual 
benefit insurance. 


committed, and it is doubtless true 


The parties are|that the value of the lost insurance 


on the total premiums for life ex- 
pectancy of insured, and deducting 
a sum equal to interest on the re- 
mainder of the policy for life ex- 
pectancy of insured from the face of 
the policy. American Ins. Union vy. 
Woodard, 118 Okl. 248, 247 P_ 401; 
American Ins. Union vy, Woodard, 118 
Okl. 248, 247 P 398, 48 ALR 102 
(allowance of damages to amount of 
fixed liability plus interest from date 
of forfeiture is error). (2) Life ex- 
pectancy of insured from the time of 
breach of contract of insurance is to 
be determined from competent life 
expectancy tables and from insured’s 
physical condition at the time of 
breach if he was. suffering from 
bodily affliction which might prove 
fatal or shorten life expectancy. 
American Ins. Union vy. Woodard, 
118 Okl. 248, 247 P 398, 48 ALR 102 
(life expectancy is a question of fact 
for the jury). 

9. See supra § 51. 

10. Grand Lodge B. R. T. v. Mar- 
tin, (Tex. Civ. A.) 218 SW 40. 

11. Grand Lodge B. R. T. v. Mar- 
tin, supra. 

[a] Reasons for, 
of, rule.—‘“‘It is true that, when one 
party to an executory contract re- 
pudiates his obligation beforce [be- 
fore] the date of performance, the 
other has the legal right to then 
treat the contract as abandoned and 
secure reimbursement, or compensa- 
tion, according to the situation this 
brought about. When the repudiation 
of the contract by the insurer has 


no legal effect upon his obligations, 


specified in the policy, and is not at- 
tended with any conditions or cir- 
cumstances which impair the’ value 


of the contract, the election of the, 


insured to acquiesce in the abandon- 


i : Teo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


then in the attitude of having agreed 
to rescind their contract. The ap- 
propriate remedy would then be, not 
an action by the insured for a breach 
of the contract, but one for reim- 
bursement. There can be no breach 
of an executory contract in advance 
of its maturity, unless the offend- 
ing party has placed some obstacle in 
the way of performance. In such 
instances, the termination of the in-' 
surance contract results, not from the 
misconduct of the insurer, but from 
the act of the insured in exercising 
his option to rescind. The policy 
ceases to be effective because. the 
insured consents that it may be can- 
celed.° Hence, whatever, right he 
thereby loses is. such as he volun-, 
tarily surrenders; and he cannot thus; 
surrender a legal right and then 
claim damages for its loss. The con- 
tract being out of the way by _ his) 
concurrence in the acts of the in- 
surer, the most the insured may 
claim is restoration to his original 
status. This, it seems, may be ac- 
complished by a return of the pre- 


||miums paid, together with legal in- 
and discussion’ 


terest. That rule, however, is not 
applicable to cases where the can- 
ecellation of the policy by the insur- 


ance company in legal effect ter- 
minates the insurance, or is attended 
by conditions which ‘impair or de- 
stroy the value of the insurance con- 
tract. In such instances the loss 
resulting from the wrongful con- 
duct of the insurer may exceed the) 
sum of the premiums paid. But 
whether they do or not, that rule 
does not furnish the correct standard’ 
for loss. The amount recoverable’ 
should be controlled by that standard, 
which best determines the extent of 
the loss occasioned by the wrong, 


policy would furnish the most satis- 
tory test.” Grand Lodge B. R. T. 
v. Martin, (Tex, Civ. A.) 218 Sw 40, 


41. 
12. Supreme Lodge K. P. v. Nee- 
ley, (Tex. Civ. A.) 185 SW 1046. 

Recovery of assessments paid as 
measure of damages generally see 
supra Bi. 

13. erez v. Fort Worth Mut. 
peney Assoc., (Tex. Civ. A.) 291 SW 
04%; 

14. Royal Neighbors of America 
aE eee 214 Ala, 387,107 .S 


15. Royal Neighbors of America 
y. Fortenberry, supra. 

16. Bass v. Life, etc., Assoc., 96 
Kan. 205, 150 P 588 [reh den 96 Kan. 
398, Lots be Ald 7 | 

17. Moore v. Life, etc., Assoc., 93 
Kan. 398, 95 Kan. 591, 148 P 981, 96 
Kan. 39. 164. P1107, , 

18.. Bass. v. Life, etc., Assoc, 96 
Kan. 205, 150 B.588. F 

19. Bass v.. Life, etc., Assoc., 96 
Kan. 205, 150 P 588 [reh den 96 Kan. 
398, 510 LELT I. : 

20. Moore, v. Life, etc., Assoc., 93 
Kan. 398, 95 Kan, 591, 148 P- 981 96 
Kan. 897, .151:.P-1107.. : 

21. Moore v. Life, 
supra, 

'22. Bass v. Lifé, ete., Assoc., 96 
Kan. 205, 150 P 588 [reh den 96 Kan. 
398, 151. P 1117], 


etc., 


ASSOG., 


23. Bass v.. Life, ete, Assoc., 
supra 

24, See Insurance §§ 482-564. 
sua? See Life Insurance §§ 168- 

26. See infra §§ 65-80. 

27. See infra §§ 81-109. 

28. See infra §§ 88-98, 

29. See infra 82. 

30. See infra § 83. 


-? 


6) 


§§ 65-66] 


[§ 65] B. Avoidance for Fraud, Misrepresenta- 
tion, or Breach of Affirmative Warranty or Condition 
Precedent®!—1. Fraud and Concealment Generally. 
Fraud exercised by insured in procuring a contract 
of mutual benefit insurance avoids liability on the 
Under this rule, where one 
insures his life with intent to commit suicide, and, 
while sane, carries out that intent, the policy is void, 
although it does not stipulate for its avoidance by 


part of the society.®? 


the suicide of insured.?° So the 


cealment.of material facts by applicant avoids lia- 
bility on the certificate,** but recovery will not be 
defeated by the mere omission to disclose immate- 


rial facts.®° 


[§ 66] 2. Distinction between Warranties and Rep- 


31. Estoppel or waiver as to fraud, 
misrepresentation, and breach of 
warranty or condition precedent see 
infra §§ 110-133. 

Fraud, misrepresentation, and 
breach of warranty or condition pre- 


cedent as nullif. reinstatement 
see infra §§ 103, 104. ; 
32. Ala. — Hardy v. Sovereign 


Camp’ W. O. W., 17 Ala. A. 538, 81S 

690. 

Til.— Klein v. National Protective 
Legion, 179 Ill. A. 605; Supreme Coun- 
elk: C: K. & L. A. v. Beggs, 110 Ill. A. 
439. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Taylor v. Grand Lodge A. 
oO. U. W., 96 Minn. 441, 105 NW 408, 
3 LRANS 114. 

N. J.—Spengler v. Spengler, 65 N. 

’ J. Ea. 176, 55 A. 285. 

N. Y.—Smith v. National Ben. Soc., 
51 tun 575, 4- NYS 521 [aff 123 N.Y. 
85, 25 NE 197, 9 LRA 616]. 

W. Va.—Marshall v. Locomotive 
Engineers? Mut Life, etc., Ins. As- 
soc., 79 W. Va. 121, 90 SE 847. 

Wis.—Koerts v. Grand Lodge O. 
H: S., 119 Wis. 520, 97 NW. 163. 

[al Fraud in procuring new cer- 
tificate—Where the constitution of 
a society provides that if the cer- 
tificate of a member is lost or be- 
yond his control he may obtain a 
new certificate payable to the same or 
another beneficiary, the fact that a 
member who has given a certificate 
to his wife, to whom it is payable, 
on desiring . to obtain another pay- 
able to a different beneficiary, states 
that it is lost does not invalidate a 
certificate subsequently issued, such 
certificate being properly issuable on 
the ground that the old certificate 
was beyond the member’s control. 
Spengler v. Spengler, 65 N. J. Eq. 
176,55 A 285. 

Generally see Insurance § 483; Life 
Insurance § 168. 

33. Smith v. National Ben. Soc., 
123 N. Y. 85, 25 NE 197,,.9 LRA 616. 
And see infra oe ye 

34. U. S.—Keatley v. Grand Fra- 
ternity, 198 Fed. 272. 

Ark.—Home Mut. Ben. Assoc. v. 
Mayfield, 142 Ark. 240, 218 SW 371. 

Ill.—Triple Link Mut. Indemn. As- 
soe. v. Froebe, 90 Ill. A. 299. 

Mo.-—Callies v. Modern Woodmen 
of America, 98 Mo. A. 521, 72 SW 
13." = 

‘ N. Y.—Smith v. Chapter General 
Ke iSt ad ia& Ms 143 App. Div.: 532, 
128 NYS 288; Robinson. vy. Supreme 
Gommandery O. G. CG, 77 App. Div. 
215, 79 NYS 13 [aff 177: “‘N. Y. 564 
mem, 69 NE 1130 mem]. 

Ss. D.—Erickson v. Ladies of Mac- 
cabees of World, 25 S. D. 183, 126 
NW 259. ' 

Generally see Insurance §§ 485-— 
491: Life Insurance § 169. 

35. Kovac v. Sons & Daughters 
Justice, 112 Kan. 178, 210 P 3388. 

‘86. See Insurance § 496. 


37. See Insurance §§ 511-516. 
38. See infra text and notes 39-68. 
s9. Ala.—National Union v. Sherry, 


180 Ala. 627, 61 S 944. 
Ark k.—-Brotherhood of R, Trainmen 
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General. 


ance.°8 


fraudulent con- 


[45 C.F] 75 


resentations, and Effect of Falsity Thereof—a. In 
The general rules as to the distinction be- 
tween warranties and representations,*® and as to tie 
effect of misrepresentations or breach of affirmative 
warranty or condition precedent on the rights of the 
parties,** are applicable to mutual benefit insur- 
At common law, if statements made by an 
applicant for insurance are incorporated into the 
contract and their trut 
stitutes a condition precedent to the validity of the 
contract, the falsity. of the statements avoids the 
contract,*® in the absence of estoppel or waiver,*% 
eyen though applicant made the misstatement in 


is warranted so that it con- 


good faith and without fraudulent intent,*! and even) 


v. Meredith, 146 Ark. 140, 225 SW 
337; National Americans vy. Ritch, 121 
Ark. 185, 180 SW 488; Brotherhood of 
American Yeomen_ v. Fordham, 120 
Ark. 605, 180 SW 206. 

Colo. — Security Ben. Assoc. v. 
Talley, 78 Colo. 358, 241 P 721; Secur- 
ity Ben. Assoc. v. Henning, 74 Colo. 
394, 222 P 396; Erickson v. Knights 
of Maccabees of World, 71 Colo... 9, 
203 P 674; Knights & Ladies of Se- 
curity v. Considine, 61 Colo. 474, 158 
P 282. 

Fla,—Sovereign Camp W. O. W. v. 
McDonald, 76 Fla. 599, 80 S 566. 

Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P 1048, 
138 AmSR 180, 29 LRANS 433. 

Ill—Hancock vy, National Corncil 
K. & UU. S., 308. Tl. 66, 185 NE 33; 
Crosse vy. Supreme Lodge Ki & 4) Ae 
254 Ill. 80, 98 NE 261, 45 LRANS 162: 
Gunter y. Mystic Workers of World, 
212 Ill. A. 178; Helman_v. Roy al 
Neighbors of America, 207 Ill. A. BT 4: 
Turner v. Modern Woodmen of 
America, 186 Ill. A. 404; Jefferson v. 
Supreme Tent K. M. W., 152 Tl, A. 
242; McGreevy v. National Union, 152 
Tl.’ A, 62; Peckham v. Modern Wood- 
men of America, 151 Dll. A. 95; Su- 
preme Lodge O. C.K. v.. McLaughlin, 
108 Ill, A. 85. 

Ind.—Catholic Order of Foresters 
v. Collins, (A.) 122 NE 666; Supreme 
Lodge M. A. F. O. v. Miller, 60 Ind. A. 
269, 110 NE 556; Sovereign Camp W. 
O. W. v. Latham, 59 Ind, A. 290, 107 
NE 749; Catholic Order of Foresters 
v. Collins, 51 Ind. A. 285, 99 NE 

lowa.—Sargent v. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52; Krause vy. Modern Woodmen 
of America, 1383 Iowa 199, 110 NW 
452. 

Kan.—Greene v. National Annuity 
Assoc., 90 Kan. 523,135 P 586. 


Minn.—Bratley v. Brotherhood of,’ 


American Yeomen, 159 Minn. 14, 198 


NW 128; Farm v. Royal Neighbors 
of America, 145 Minn. 193, 176 NW 
489. 


Miss.—Sovereign Camp W. O. W 
v. Prince, 141 Miss. 381, 106 S 521. 

Mo.—McHenry vy. Royal Neighbors 
of America, 211 Mo. A. 230, 242 SW 
147; Cromeens v. Sovereign Camp W. 
O, W., 208. Mo. A. 11,.283 SW 287; 
Wilson v. Brotherhood of American 
Yeomen, (A.) 223 SW 992; Daffron v. 
Modern Woodmen of America, 190 
Mo. A. 308, 176 SW 498; Hoagland vy. 
Modern Woodmen of America, 157 
Mo. A. 15, 137 SW 900; Valleroy v: 
Knights of Columbus, 135 Mo. A. 574, 
116 SW 1130; McDermott v. Modern 
Woodmen of America, 97 Mo. A. 636, 
71 SW .833. 

Mont.—Beckman v. National Coun- 
ell Ky & i S.,61,,Mont.; 512,.204 P 
487; Mandoli v. National Council K. 
en S, 58 Mont. 671, 194 P 493. 

N. J:—Sileox vy. Grand Fraternity, 
eee L. 502, 76 A 1018. 

Y.—-Kwiatkowski v. Brotherhood 
of Deaton n Yeomen, 2438 N. Y. 394, 
153 NE 847; Clemans v. pRreme As- 
sembly R. $2 G. Fai l3i1/N.-¥. 485; 30 
NE 496, 16 LRA 33% Kenyon Vv. 
Knights Templar, etc., Mut. Aid As- 


though the subject of the statement is not actually 


soc., 122 N.Y: 247, 25 NE 299; Foley 
v. Royal Arcanum, 78 Hun p22) 28 
NYS 952 [aff 151 N. Y.-196, 45 NE 
456, 56 AmSR 621]; Klein vy. Supreme 
Council L. A., 92 Misc. 216,.155 NYS 
580; Robinson v. Supreme Com- 
mandery W530. 3G. C344. 3:85 Misert0T; 17 
NYS 111 [aff 177 N. Y. 564 mem, 69 
NE..1130 mem]; O’Shaughnessy v. 
Working Woman's Co-op. Assoc., 8 
Misc. 491, 28 NYS 761. 

N. D.—Van Woert v. Modern Wood- 
en of America, 29 N. D. 441, 151 NW, 

Oh.—Goehring v. Maccabees, 13 Oh. 
AGF 195.) $Sde “Oe Ceo Aust BG Supreme 
Lodge oe i H, v. Kopittke, 21 Oh: 
Gir. (Ct. “Ni iS. 374, 

Okl,—Pioneer Circle Ins. Co. v: 
Turnham, 112 Okl, 266, 241 P 176: 
Knights & Ladies of Security Vv. Grey, 
70 Okl. 79, 172 P 933; National Coun- 
cil K. & L. S. v. Owen, 47 Okl. 464, 


149 P 231. ! 
Or.—Beard v. Royal Neighbors of 
America, 53 Or. 102, 99 P83, 19, 
LRANS 798, 17 AnnCas 1199. 
Pa,—Alta Friendly Soc. v. Brown, 
8 Pa. Super. 267; Demboskie v. Polish 
ee s Sick Fund, 30 Pa. Dist. 
S. D.—Knudson y. Grand Council 
N. L. H., 7S. D. 214, 68 NW 911. 


Te Modern Wood- 
men of America, (Civ. A.) 262.SW 
876; Supreme Lodge K. & L. H. vil 


Payné, (Civ. A.) 110 SW 528; Gray v. 
Sovereign Camp W. O. W., 47 Tex. 
Civ. A. 609, 106 SW .176; Modern 
Order of Fraetorians Vv. Hollmig, (Civ. 
A.) 105 SW 84 

Wis. BA Bear v. Independent Or- 
der of Foresters, 162 Wis. 562, 156 
NW 951; McKnelly v. Brotherhood of 
American Yeomen, 160 Wis. 514, 152 
NW 169. 

Ont.—Ryan, v. Catholic Order. of 
Foresters, 1 OntWR 547. 

[a] Where there are several sepa- 
rate warranties, the breach of any of 
them will defeat a recovery on the 
certificate. Knapp v. Brotherhood of 
American Yeomen, 128 Iowa 566, 105 
NW 63. 

Statutory modification of xis see 
infra § 68. 

40. See infra §§ 110-132. 

Effect of incontestable clause gee 
infra’ § 133, 

41. Colo.—Security Ben. Assoc. v. 
Talley, 78 Colo. 358, 241 P 721 [overr 
Supreme Tribe B, H. v. York, 70 Colo.. 
175, 197 P 1012 (in so far as it holds 
to the contrary) J. 

Del.—Keatley v. Grand Fraternity, 
25 Del. 
grounds 27 Del. 308, 88 A 553), 

lil.—Haneock vy. ‘National Council 
Wo 6a 8:5. 3032 Th 66, aLShy INE eee 
Weisguth y. Supremé Tribe B. AS hy, 27S 
Ill, 541, 112° NE. 350; Crosse. v. Su-, 
preme Lodge iy Goes’ H., 254-111. 80, 
98 NE, 261, 45 LRANS 162: Helman 
v. Royal Neighbors of America, 207 
Ill. A. 574; Cessna v. U.S, Life Enn- 
dowment Co., 152-Ill. A. 653; Supreme 
Lodge O. C. *K. v. McLaughlin, 108 
Ill, A. 85; Morgan v. Bloomington 
Mut. L. Ben. Assoc., 32 Ill. A. 79. 

Ind.—Catholic Order of Foresters 


y. Collins, (A.) 122 NE 666; Supreme: 


511, 82 A 294 [rev on other 


\ 


76 [45 0.32] 


matérial to the risk*? and did not cause or contribute 
to insured’s death;*? although the parties may stipu- 
late that a false representation made a warranty 
shall not avoid the contract unless it is material 
to the risk,#* and the questions and answers, con- 
strued with the constitution of the society, may 
show that a so-called warranty was intended to pro- 
tect the society only against misrepresentation of 
If, however, statements 


facts material to the risk.45 


Lodge M. A..F. O. v. Miller, 60 Ind. 
A. 269, 110 NE 556. 

Mass.—Cobb v. Covenant Mut. Ben. 
Assoc., 153 Mass. 176, 26 NE 230, 25 
AmSR 619, 10 LRA 666. 

Mo.—Ryan vy. National Council K. 
& L. S., (A.) 257 SW 1071; Cromeens 
v. Sovereign Camp W. O. W., 8 Mo. 
A. 411, 2383 SW 287. 

N. J.—Johnson vy; Order of Chosen 
Serene 10 N. J. L. J. 346 

N. Y.—Clemans vy. Supreme As- 
sembly R. S. G. F., 131 N. Y. 485, 30 
NE 496, 16 LRA 33; Jennings v. Su- 
preme Council THN AG A., 81 App. 
Div. + 7656581 NYS. 29:0; Fitzgerald Vv. 
Supreme Council C. M. B. A., 39 App. 
Div. 251, 56 NYS 1005 [aff 167 N. Y. 
568 mem, 60 NE 1110 mem]; Mayer 
v. Equitable Reserve Fund Life As- 
soc., 49 Hun 336, 2 NYS 79; Kempt 
v. Good Templars’ Mut. Ben. Assoc., 
419 NYS 435 [aff 185 N. Y. 658 mem, 
32 NE 648 mem]. 

N. D.—Van Woert v. Modern Wood- 
men of America, 29 N. D. 441, 151 
NW 224. 

‘Okl.—Pioneer Circle Ins. Co. v. 
Turnham, 112 Okl. 266, 241 P 176. 

Pa.—Dinan v. Supreme Councit C. 
M. B. A., 201 Pa. 363, 50 A 999. 

Tex.—Modern Woodmen of Amer- 
ica v. PRS; 60 Tex. Civ. A. 398, 130 
SW 85 

Ww. via. —Marshall v. 
Engineers Mut. L., etc., 

W. Va. 121, 90 SE 847, 

Wis.—Baumgart v. Modern Wood- 
men of America, 85 Wis. 546, 55 NW 


713. 

42. Del.—Keatley' v. Grand Fra- 
ternity, 25 Del. 511, 82 A ‘294 [rev on 
other grounds 27 Del. 308, 88 A 553]. 

Tll.—Hancoeck v. National Council 
SS TSH 303) /T118663 9135: N33) 
Crosse v. Supreme Lodge K. & L. H., 
254 Ill. 80,98 NE 261, 45 LRANS 162; 
Helman v. Royal Neighbors of Amer- 
ica, 207 Ill, A. 574; Harvick v. Mod- 
ern Woodmen of America, 158 Ill. A. 
570; Peckham y. Modern Woodmen of 
America, 151 Ill. A. 95; Supreme 
Lodge O. C. K. v. McLaughlin, 108 Ill. 
A. 85. 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749; 
Catholic Order of Foresters y. Col- 
lins, 51 Ind, A. 285, 99 NE 745. 


Locomotive 
Ins. Assoc., 


Tlowa.—Collver v. Modern Woodmen’ 


of America, 154 Iowa 615, 135 NW 
67; Sargent v. Modern Brotherhood 
of America, 148 Iowa 600, 127 NW 52. 

Mass.—Cobb v. Covenant Mut. Ben. 
Assoc., 153 Mass. 176, 26 NE 230, 25 
AmSR 619, 10 LRA 666. 

Mos—Hill v. Business Men’s Acc. 
Assoc., (A.) 189 SW 587; Claver v. 
Woodmen of World, 152 Mo, A. 155, 
133 SW 152. 

N. J.—Hoagland v. Supreme Coun- 
ceil R. A., 70 N: J. Eq. 607, 61 A 982. 

N. Y.—Fitzgerald v. Supreme Coun- 
Gil "@.. Ms B.A. 39 sApp. Div: 251,66 
NYS 1005 [aff 167 N. Y. 568 mem, 60 
NE 1110 mem]. 

Oh.—Sovereign Camp W. O. W. v. 
Gallagher, 1 Oh. A. 368, 19 Oh. Cir. 
CtUNS S. 355) 35"Oh:, Cir; Ct 2713" Su- 
preme Lodge K. & L. H. v. KopittkKe, 
21 Oh. Cir, Ct. N. S. 374. 

Tex.—Modern Order of Praetorians 
v. Hollmig, 100 Tex. 623, 103 SW 476; 
Atcheson v. Modern Woodmen. of 
America, (Civ. A.) 262 SW 876; Sov- 
ereign Camp W. O. W. v. Harmon, 
(Civ. A.) 246 SW 704; Modern Wood- 
men of America v. Attheson, (Civ. 
A.) 219 SW 5387; Modern Order of 
Praetorians v. Davidson, (Civ. <A.) 
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203 SW 379. 


[§ 66 


made by applicant are not incorporated into the 
contract of insurance but are collateral thereto, and 
they are made merely as an inducement to the pro- 
posed contract, they constitute representations as 
distinguished from warranties or conditions prece- 
dent, and their falsity does not avoid the con- 
tract, 46 unless they relate to a matter which is ma- 
terial to the risk,*’ or unless they were made in bad 
faitiies® although some authorities have held that 


Ill.—Weisguth v. Supreme Tribe 


Wash —Thomas v. Grand Lodge A,.| B. H., 272 Ill. 541, 112 NH 350; Crosse 


(OF ols 12 Wash, 500, 41 P 882. 

[a] Me Nebraska it has been held 
that false warranties are no defense 
unless shown to be material to the 
risk. Swanback y. Sovereign Camp 
Ww. O, W., 103 Nebr. 34,.170 NW 354. 

43. Security Ben. Assoc. v. Hen- 
ning, 74 Colo. 394, 222 P 396; Sargent 
v. Modern Brotherhood of "America, 
148 Iowa 600, 127 NW 52; Wilson v. 
Brotherhood of American Yeomen, 
(Mo. A.) 2837 SW 218; Floyd v. Mod- 
ern Woodmen of America, 166 Mo. A. 
166, 148 SW 178; Valleroy v. Knights 
of Columbus, 135 Mo. A. 574, 116 SW 
1130; Baumgart v. Modern Woodmen 
of America, 85 Wis. 546, 55 NW 7138. 

44. Offineer v. Brotherhood of 
American Yeomen, 109 Mo, A, 72, 83 
SW 67. 

{a] Dlustration.—Under a _ policy 
making statements in the application 
a part of the policy and the only 
basis thereof, and stipulating that 
such statements are true and strict 
warranties, but containing an agree- 
ment by insured that in the event of 
his having’ concealed or misrepre- 
sented any facts “found to be essen- 
tial in considering- the risk” the 
policy shall be void, a misrepresenta- 
tion does not avoid the policy unless 
it is essential to the risk. Offineer v. 
Brotherhood of American .Yeomen, 
190 Mo. A. 72, 88 SW 67. 

45. Loesch y. Supreme Tribe B. H., 
(Tex. Civ. A.) 190 SW 506. 

46. Ark.—National Annuity Assoc, 
v. Carter, 96 Ark. 495, 132 SW 638. 

Ill.— Gurley v. Massac County Mut. 
Relief Assoc., 186 Tll. A. 492; Su- 
preme Lodge O. C. K. v. McLaughlin, 
108 Ill, A. 85. 

Ind.—Catholic Order of Foresters 
v. Collins, 51 Ind, A. 285, 99 NE 745. 

Iowa.—Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421; Delaney v. Modern Acc. 
Club, 121 Iowa 528, 97 NW 91, 63 
LRA 603 

Minn.—-Perine v. Grand Lodge A. 
O. U. W., 51 Minn, 224,.53 NW _ 367. 

N. Y.—Richards v. King, 57: Misc. 
177 .t07 NYS 720. 

And see cases infra notes 47, 48. 

[a] Statements made in the appli- 
cation are mere representations and 
not warranties, where the application 
is not made a part of the policy by 
reference or otherwise. Supreme 
Council C. K. & L. A. v. Beggs, 110 
Til, A. 139; Supreme Lodge O. C. K, v, 
McLaughlin, 108 Ill. A. 85; Presby- 
terian Mut, Assur. Fund vy. Allen, 106 
Ind. 593, 7 NE 317; Perine v. Grand 
Lodge Ay O. U. W., 51 Minn. 224, 53 
NW 367; Alden v. Supreme Tent K. 
M., 78 App. Div. 18, 79 NYS 89 [rev on 
other grounds 178 N. Y. 535, 71 NE 
104]; Fitzgerald v. Supreme Council 
C. M. B. A., 39 App. Div. 251, 56 NYS 
1005 [aff 167, N.Y.) 568 mem, 60 NE 
1110 mem]; Richards y. Kings, 57 
Misc. 177, 107 NYS 720. 

47. Ala,.—Sovereign Camp “W. O. 
W. > v. Gibbs, 114 S 915; Sovereign 
Camp W. O. W. v. Hutchinson, 214 
Ala. 540, 108 S 520; National Union 
Di, Sherry, 180 Ala. "627, 61 S 944, 

Ark.—National Annuity Assoc. v. 
Carter, 96 Ark. 495, 132 SW 683. 

Colo.—Security Ben. Assoc. v. Tal- 
ley, 78 Colo, 358, 241 P 721. 

Ga.—Sovereign Camp W. O. W. v. 
Parker, 36 Ga. A.’ 695, 138 ‘SH. 86; 
Travelers’ Protective Assoc. v. Be- 
lote, 21 Ga. A. 610,94 SE 834. 


v. Supreme Lodge K. & L. H., 254 Ill. 
80, 98 NE 261, f LRANS 163; Lewis 
v. Royal League, 2b SER! A. 212. 


Feeney v. National Council K. & Lh. S., 
172 Ill. A. 51; Davis. v. Catholic Order 
of Foresters, 165 Ill, A. 137; Karaffa 
v. Supreme Court I. 0. BES 159 Til. A. 
498; Kotek v. Court of Honor, 152 
Ill. A. 92; Bagby v. Court of Honor, 
151 Ill. A. 371; Great Hive L. M.M. 
v.. Hodge, 130 Ill. A. 1; Supreme 
Council C, K. & WL. Ai v? Beggs; 150 
Til. A. 139; Fraternal Tribunes. v. 
Hanes, 100 fll. A. 1. 
Ind.—Supreme Lodge M. A. F, O.-v. 
Miller, 60 Ind. A. 269, 110 NE 556. 
Ky.—Modern Woodmen of America 
v. Sheilds, 202 Ky. 795, 261 SW 594: 
Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 
78 NE 469; Cobb v.° Covenant Mut. 
Ben. Assoc., 153 Mass. 176, 26 NE 
230, 25 AmSR 619, 10 LRA 666. 
Minn.—Perine v. Grand Lodge A. 
O. U. W., 51 Minn. 224, 53 NW 367. 
Mo.—Schwab v. Brotherhood of 
American Yeomen, (A.) 243 SW 443. 
Nebr.—Goff v. Supreme Lodge R. 
A., 90 Nebr. 578, 134 NW 239, 37 
LRANS 1191; Bryant v. Modern 
Woodmen of America, 86 Nebr. 372, 
125 NW 621, 27 LRANS 326, 21 Ann 
Cas 365; Royal Neighbors of America 
v. Wallace, 73 Nebr. 409, 102 NW 


1020. 

N. J.—Hoagland v, Supreme Coun- 
cil R. A., 70 N. J. Eq. 607, 61 A 982. 

N. Y.—-Alden v. Supreme Tent K. 
M., 78 App. Div. 18, 79 NYS 89 [rev 
on other grounds 178 Ny YS See 
NE 104]; Fitzgerald v. Supreme 
Council C. M. B. A., 39 eey? Div. 251, 
56 NYS 1005 [aff 167 N. Y. 568 mem, 
60 NE 1110 mem], 

Pa.—United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12 (a false state- 
ment that the applicant is a widower 
is material); Gratton v. Montgomery, 
55° Pa. Super. 596; Pawlowska_ v. 
Polish Nat. Alliance, 30 Pa. Dist. 559. 

Tex.—Hemphill County Home Pro- 
tective Assoc. v. Richardson, (Civ. 
A.) 264 SW 294. 

Wis.—Peterson v. Independent Or- 
der of Foresters, 162 Wis. 562, 156 


NW 951. 

[a] Test of materiality. — (1) 
Whether a statement is material or 
not is determined by the question 
whether reasonably careful and in- 
telligent men would have regarded 
the fact stated as substantially in- 
creasing the chances of the event in- 
sured against so as to cause rejection 
of application or different conditions, 
Hancock y. National’ Council K. & L. 
S., 303 Ill. 66, 135 NE 383. (2) The 
test in determining whether ques- 
tions contained in an application for 
insurance are material is, would the 
knowledge or ignorance of the facts 
sought to be elicited thereby materi- 
ally. influence the action of insurer. 
Mattson v. Modern Samaritans, 91 
Minn. 434, 98 NW 330. (3)'So a fact 
stated in an application is material 
to the risk when, if known -to- in- 
surer, it would have caused him to 
reject the application or to demand a 
higher premium. McCaffrey Vv. 
Knights & Ladies of Columbia, 213 
Pa. 609, 68 A 189. 

48. Ala.—Sovereign Camp W. O. 


W. v. Gibbs, 114 S 915; Sovereign 
Camp W. O. W. v. Hutchinson, 214 
Ala, 540, 108 S' 520. 


Ill.—Connors v. National Council 


For later cases, developments and changes in the law see cumulative Annotations, same title, page an@ note number, 


§ 66] 


“legal’’ fraud as distinguished from ‘‘actual’’ fraud 
is sufficient to avoid the contract,*® and that legal 
fraud exists where applicant states in the applica- 
tion that he knows personally that his answer is 
true, whereas it is false,®° or makes a false state- 
ment as to a matter which insurer must necessarily 
regard as made of personal knowledge.*! It has been 
held that both materiality to the risk and bad faith 
must be shown to avoid the contract for misrepre- 
sentations,°* and that, as bearing on the question 
whether a misrepresentation was fraudulently made, 
its materiality should be considered.®? Although 
fraud may be predicated upon a suppression of the 
truth,°* a breach of warranty can only be based on 
an affirmation of something not true, and cannot be 
based on mere concealment independent of any 
affirmative misstatement.®®> If the contract is void- 
able for fraud, misrepresentation, or breach of war- 
ranty or condition precedent, it does not become 
valid because the members of the society form a new 
organization which assumes the liabilities of the 
original society.>* 

Effect of inquiry. Although a certificate be con- 
strued as not. warranting the truth of the answers, 
yet if the answers to specific questions are misrepre- 
sentations the materiality of the matter is estab- 
lished, and the certificate will be avoided, whether 


of America, 
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the court or jury regard the answers as material or 
MOvs" 

Irresponsive or partial answers. An answer which 
is irresponsive to a question cannot be made the 
basis of forfeiture,°® nor will an incomplete answer, 
truthful as far as responsive, vitiate the contract 
in the absence of fraud or intentional concealment.*® 

Literal or substantial truth of statements. Where 
the statements are warranties, they must be literally 
true,°° but representations need be only substantially 
true.®t 

Matters of fact or opinion and belief. Statements 
made in the application concerning matters of fact 
which are presumably within the knowledge of in- 
sured are regarded as warranties;°? but statements 
as to matters of fact concerning which insurer should 
know that applicant could not have knowledge,** or 
which must necessarily have been made on appli- 
eant’s best judgment and belief rather than on per- 
sonal knowledge,** and such also as are necessarily 
opinions,® even if untrue, will not avoid the con- 
tract if they were made in good faith without intent 
to deceive. So if a statement is expressly made on 
knowledge, information, and belief, its falsity does 
not avoid the policy unless it is made fraudulently 
with knowledge or information of its untruth and 
not in the belief that it is true.®¢ 


K. & L. S., 210 Ill. A. 65; Nedved v. 
Court of Honor, 183 Ill. A. 390; Cunat 
v. Supreme, Tribe B. H., 157 Ill. A. 
138: Supreme Council C. K. & L. A. 
v. Beggs, 110 Ill. A. 139; Northwest- 
ern Benev., etc., Assoc, v. Cain, 21 Ill. 
ATH 

Iowa.—Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421. h 

Ky.—Modern Woodmen of America 
v. Sheilds, 202 Ky. -795, 261 SW_59}. 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 
78 NE 469! 

Minn.—Perine y. Grand Lodge A. 
O. U. W., 51 Minn. 224, 53 NW 367. 

Nebr.—Bryant v. Modern Wood- 
men of America, 86 Nebr. 372, 125 
NW 621, 27 LRANS 326, 21 AnnCas 
365; Royal Neighbors of America v. 
Wallace, 73 Nebr. 409, 102 NW 1020. 

N. J.—Hoagland v. Supreme Coun- 
cil R. A., 70 N. J. Eq. 607, 61 A 982. 

N. Y.—Alden v. Supreme Tent K. 
M., 78 App. Div. 18, 79 NYS 89 [rev 
on other grounds 178 N. Y. 535, 71 
NE 104]; Fitzgerald v. Supreme 
Council C. M, B. A., 39 App. Div. 251, 
56 NYS 1005 [aff 167 N. Y. 568 mem, 
60 NE 1110 mem]. 

Wash.—Thomas y. Grand Lodge A. 
O. U. W., 12 Wash. 500, 41 P 882. 

49. See cases infra notes 50, 51. 

50. Schwarzbach v. Ohio Valley 
Protective Union, 25 W. Va. 622, 52 
AmR 227. , 

51. Marshall v. Locomotive Engi- 
neers Mut. L., ete., Ins. Assoc., 79 
W. Va. 121, 90 SE 847; Schwarzbach 
v. Ohio Valley Protective Union, 25 
W. Va. 622, 52 AmR 227. 

52. Reilly v. Catholic Order of 
Foresters, 209 Ill. A. 329. 

53. Connors v. National 
ieveo ules. +2 80 EL. AL’. 60. 

54. See supra § 65. 

55. Triple Link Mut. Indemn. As- 
soc. v. Froebe, 90 Ill. A. 299; Callies 
v. Modern Woodmen of America, 98 
Mo. A. 521, 72 SW 713; Robinson v. 
Supreme Commandery U. O. G. C., 77 
App. Div. 215, 79 - NYS 138 [aff 177 N. 
VY. 564 mem, 69 NE 1130 mem]. 

56. Marcoux v. St. John Baptist 
Beneficence Soc, 91 Me. 250, 39 A 
1027; Swett v. Citizens’ Mut. Relief 
Soc., ‘78! Me. 541, 7 A.394. — 

57. Schwarzbach v. Ohio Valley 
Protective Union, 25 W. Va. 622, 52 
AmR 227. 

58. Keatley  v. 198 
Fed. 264. 

59. O’Connor vy. Modern®Woodmen 


Council 


Fraternity, 


110 Minn. 18, 124 NW 
454, 25 LRANS 1244, 

60. Ida.—Rasicot vy. Royal Neigh- 
bors of America, 18 Ida. 85, 108 P 
1048, 1838 AmSR 180, 29 LRANS 433. 

Ill.—Kidder v. Supreme Assembly 
A. S. E., 154 Ill. A. 489; Peckham vy. 
eres Woodmen of America, 151 Ill. 


Ind.—Catholic Order of Foresters 
v. Collins, (A.) 122 NE 666. 
Miss.—Sovereign Camp W. O. W. v. 
Prince, 141 Miss. 381, 106 S 521. 
Mo.—Kribs v. United Order of 
Foresters, 191 Mo. A. 524, 177 SW 
766; Claver v. Woodmen of World, 
152 Mo. A. 155, 1383 SW 153. 
Tex.—Modern Woodmen of Amer- 
ica v. Owens, 60 Tex. Civ. A. 398, 130 
SW 858. 
61. Ark.—National Annuity Assoc. 
v. Carter, 96 Ark. 495, 132 SW 6383. 
Ill.— Supreme Council C. K. & L. A. 
v. Beggs, 110 Ill. A. 139; Supreme 
Lodge O. C. K. vy. McLaughlin, 108 
Ill. A. 85; Northwestern Benev., etc., 
Assoe.v. Cain, 21 Ill. A. 471. 
Ind.—Catholic Order of Foresters 
v. Collins, 51 Ind. A. 285, 99 NE 745. 
Kan.—Farragher v. Knights & 
epee of Security, 98 Kan. 601, 159 
P 3. 


Miss.—Sovereign Camp W. O. W. v. 
Prince, 141 Miss. 381, 106 S 521. 
Mo.—Kribs v. United Order of 


St ak aaa 191 Mo. A. 524, 177 SW 
6. 
62. Collins v. Catholic Order of 


Foresters, 48 Ind. A. 549, 88 NE 87; 
Wrickson v. Ladies of Maccabees o 
World, 25 S. D. 188, 126 NW 259. 

63. Collins v. Catholic Order of 
Foresters, 43 Ind. A. 549, 88 NE 87; 
Gilroy v. Supreme Court I. O. F., 75 
IN, J. da 684,67 A 108%) 14 LRANS 
632; Erickson v. Ladies of Maccabees 
of World, 25 S. D. 183, 126 NW 259. 

64. Modern Woodmen of America 
v. Whitaker, (Ark.) 293 SW 1045; 
Marshall v. Locomotive Engineers 
Mut. L., etc., Ins. Assoc., 79 W. Va. 
121, 90 SE 847. 

65. Ida.—Rasicot v. Royal Neigh- 
bors of America, 18 Ida. 85, 108 P 
1048, 188 AmSR 180, 29 LRANS 433. 

Ind.—Collins v. Catholic Order of 
Foresters, 43 Ind. A. 549, 88 NE 87. 

Iowa.—Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421. 

Nebr.— Cunningham v. Modern 
Brotherhood of America, 96 Nebr. 827, 
148 NW 918; Bryant v. Modern Wood- 
men of America, 86 Nebr. 372, 125 


‘made by applicant-as true 


-hood of America, 157 Ill. A. 510. 


NW 621, 27 LRANS 326, 21 AnnCas 
365; Royal Neighbors of America v. 
Wallace, 73 Nebr. 409, 102 NW 1020. 

Tex.—Loesch v. Supreme Tribe B. 
H., (Civ. A.) 190 SW 506; Daniel v. 
Modern Woodmen of America, 43 
Tex; Civ. A. 570,.118 SW 211; Home 
Circle Soc. No. 2 v. Shelton, (Civ. A.) 
85 SW 320; Supreme Ruling F, M. C. 
v. Crawford, 32 Tex. Civ. A, 603, 75 
Sw 844. 

“If the answer alleged to be a 
warranty is one which, from the very 
nature of the subject of inquiry, 
must necessarily be an expression of 
opinion, the warranty will not be held 
to extend further than to the good 
faith of the answer.’ Murray v. 
Brotherhood of American Yeomen, 
180 Iowa 626, 647, 163 NW 421. 

66. Kidder v. Supreme Assembly 
A. S. E., 154\Tll, A. 489; Eminent 
Household C. W. v. Ramsey, 118 
Miss. 454, 79 S~351; Jennings v. Su- 
preme Council L. A. B. A., 81 App.’ 
Div. 76, 81 NYS 90; Fitzgerald v. 
Supreme Council C. M. B, A., 39 App. 
Div. 251, 56 NYS 1005 [aff 167 N. Y. 
568 mem, 60 NE 1110 mem]; Egan v. 
Supreme Council C. B, L., 32 App. 
Div. 245, 52 NYS 978: [aff 161 Ni. Y. 
650 mem, 57 NE 1109 mem]; Thomp- 
son v. Family Protective Union, 66 S. 
C. 459, 45 SH 19. And see Anders v. 
Supreme Lodge K. H., 51 N. J. L. 175, 
17 A 119 (holding that where, in an 
application for insurance, applicant, 
after answering numerous questions, 
used these words: “I certify that the 
answers made by me... are true, in 
which there are no misrepresenta- 
tions or suppression of known facts,” 
agreeing that such statements should 
be a warranty, the language, being 
ambiguous, was to be taken most 
strongly against insurer, and insured 
warranted the statements to be true 
only to the best of his knowledge). 
See, however, Mayer vy. Equitable Re- 
serve Fund Life Assoc., 49 Hun 336, 
2 NYS 79; Kemp v. Good Templars’ 
Mut. Ben. Assoc., 19 NYS 4385 [aff 
135 N. Y. 658, 32 NE 648] (in both of 
which cases it was held that the 
statement was absolutely warranted 
to be true and not merely true to the 
best of applicant’s knowledge, infor- 
mation, and belief). 

fa] Dlustrations.—(1) Statements 
“to the 
best of his knowledge and _ beliet”’ 
were representations, and not war- 
ranties. Raymer v. Modern tA ange 
(23 
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Duty of applicant to read. answers. 
of applicant to read over the answers in the applica- 
tion before signing, and if-he fails to do so he will 
‘be bound by the answers as written,®’ in-the absence 
of fraud or other equitable grounds.®* 

[§ 67] b. Construction of Statements. 
‘mining whether the statements are warranties or 
representations the rules relating to insurance con- 
tracts generally®® are applicable.’° 
is to be determined from the language of the entire 
contract,’ and statements will not be held to be 
warranties or conditions precedent unless a clear 


intention to that effect appears.”? 
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It is the duty 


In deter- 


The question 


The fact that a 


provision of the society’s constitution,’* or an agree- 


The statement “I hereby warrant the 
truth of all answers given in the 
above questions” is not a warranty 
of the absolute truth of such an- 
swers when construed in connection 
with the statement that the answers 
are “true to the best of my knowl- 
edge and belief.’’ Kidder v, Supreme 
Assembly A. S, EB., 154 Dll. A. 489. 

67. Sovereign Camp W. O. W. v. 
Rodriguez, (Tex. Civ. A.) 249 SW 266; 
Sovereign Camp W. O. W. v. Lillard, 
ate Civ. A.) 174 SW 619. 

a 
not excuse breach. Sovereign Camp 
W. O. W. v. Rodriguez, (Tex. Civ. A.) 
249 SW 266. 

68. Hemphill County Home Pro- 
tective Assoc. v. Richardson, (Tex. 
Civ. A.) 264 SW 294. 


69. See Insurance §§ 506-510. 
70. See infra text and notes 71-78. 
71. Catholic Order of Foresters v. 


Collins, 51 Ind. A. 285, 99 NE 745. 

72. Cal.—O’Connor vy. Grand Lodge 
A. O. U. W., 146 Cal. 484, 80 P 688. 

Ill.—Weisguth v. Supreme _ Tribe 
BL Bes 272)" Tle, 540, <112 -INEp! 350; 
Crosse v. Supreme Lodge K. & L. H., 
254 Ill. 80, 98 NE 261, 45-LRANS 162; 
Mann v. Supreme Council R. A., 206 
Tll. A. 92; Bailey v. Fraternal Re- 
serve Life Assoc., 202 Ill. A. 4380; 
Turner v. Modern Woodmen of Amer- 
ica, 186 Ill. A. 404; Kidder v. Supreme 
Assembly A. S. E., 154 Ill. A. 489; 
Berner v. Brotherhood of American 
Yeomen, 154 Ill. A. 27. 

Ind.—Modern Woodmen of Amer- 
ica v. Hall, 190 Ind. 493, 130 NE 849; 
Catholic Order of Foresters v. Col- 
lins, 51 Ind. A. 285, 99 NE 745; Su- 
preme Lodge K. P. W. v. Edwards, 
15 Ind. A. 524, 41 NE 850. 

Iowa.—Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421, 

Md.—Supreme Council R, A, v. Bra- 
shears, 89 Md. 624, 48 A 866, 73 Am 
SR 244, . 

Miss.—Eminent Household C. W. v. 
Ramsey, 118 Miss. 454, 79 S 351. 

Nebr. —Swanback _ v. Sovereign 
Camp W. O. W., 103 Nebr. 34, 170 NW 
354. 

N. Y¥.—Jennings v. Supreme Coun- 
etl Eick BeocAg, SLi ADD) Divi 76,0 82 
NYS 90; Fitzgerald v. Supreme Coun- 
cil C. M. B, A., 89 App. Div. 251, 56 
NYS 1005 [aff 167 N. Y. 568 mem, 60 
NE 1110 mem]. 

Okl.—Kminent Household C, W. v. 
Prater, 24 Okl, 214,, 103 P.558, 238 
LRANS 917, 20 AnnCas 287. 

Pa.—Alta Friendly Soc. v. Brown, 
8 Pa, Super. 267. 

Tex.—Brock vy, United Moderns, 36 
Tex. Civ..A. 12, 81 SW 340, 

{a] . Tlustrations.—(1) Where the 
medical examination made the an- 
Swers of applicant warranties, and 
the constitution of the society pro- 
vided that the certificate should be 
void if applicant should willfully 
make any erroneous statement or in- 
tentionally conceal any material fact, 
the provisions of the contract were 
conflicting, leaving it in doubt 
whether it was intended that the an- 
swers should be literally true, or 
only that they should not be willfully 


Failure to read warranty does 


erroneous, and as the doubt was cre- 
ated by the society, insured was re- 
lieved from the obligation of a strict 
warranty. O’Connor v. Grand Lodge 
A. O. U. W., 146 Cal. 484, 80 P 688. 
(2) A provision that ‘‘this certificate 
is issued upon the condition... that 
the statements in the application for 


this certificate are true’ does not 
make such statements warranties. 
Northwestern Benev., etc., Assoc. v. 


Cain, 21 Ill. A. 471. 

[b] Nature of questions. — The 
rule is especially applicable where 
the questions asked are of such char- 
acter that it is beyond human proba- 
bility that they can be answered with 
literal and absolute truth. Bailey v. 
Fraternal Reserve Life Assoc., 202 
Ill. A. - 430. 

[c] Answers inserted by agent of 
the society long after the signature 
of applicant do not constitute war- 
ranties. Maloney vy. North American 
Union, 143 Ill. A. 615. 

{d] Situation of parties, the sub- 
ject matter, and language employed 
will be taken into consideration by 
the court. Swanback v. Sovereign 
Camp W. O. W., 103 Nebr. 34, 170 NW 
354; Goff v. Supreme Lodge R. A., 90 
Nebr. 578, 134 NW 239, 37 LRANS 


1191, 

[e] Statements held to be war- 
ranties. — Morgan v. Bloomington 
Mut. ‘L.’ Ben, Aissoc., 32° Ill:’ A.) 79; 
Catholic Order of Foresters v. Col- 
lins,, 51 Ind. A. 285, 99 NE 745; Foley 
v. Royal Arcanum, 78 Hun 222, 28 
NYS 952 [aff 151 N. Y. 196, 45 NE 
456, 56 AmSR 621]; Eminent House- 
hold C. W. v. Prater, 24 Okl. 214, 103 
P 558, 28 LRANS 917, 20 AnnCas 
287; Alta Friendly Soc. v. Brown, 8 
Pa. Super, 267; Brock vy. United Mod- 
erns, 36 Tex. Civ. A. 12, 81 SW 340. 

73. Supreme Lodge A. O. U. W. v. 
Hutchinson, 6 Ind. A, 399, 33 NE 816. 

74 #$Ark.— Modern Woodmen of 
America v. Whitaker, 293 SW 1045. 

Ill.— Crosse v. Supreme Lodge K. 
& LU. H., 254 Tl. 80, 98 NE 261, 45 
LRANS 162; Reilly v. Catholic Order 
of Foresters, 209 Ill. A. 329; Mann v. 
Supreme Council R. A., 206 Ill, A, 92; 
Weisguth v. Supreme Tribe B. H., 
194 TAL 17, Patt 272) Tbe. Pa Sen 
350]; Spoeri v. Modern Brotherhood 
of America, 184 Ill. A. 32; Kidder v. 
Supreme Assembly A. S. E., 154 Ill. 
A. 489; Berner vy. Brotherhood of 
Ameriean Yeomen, 154 Tll. A. 27. 

Ind.—Supreme Lodge K. P. W. v. 
Edwards, 15 Ind. A. 524, 41 NE 850. 

Iowa.—Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421. 

N. J.—Anders v. Supreme Lodge K. 
F061 UNS Ine 05S e170 TA E95! 

N. Y.—Alden v. Supreme Tent K. 
M., 78 App. Div. 18, 79 NYS 89 [rev 
on other grounds 178 N. Y. 535, 71 NE 
104]; Fitzgerald v. Supreme Council 
Cc. M. B. A., 39 App. Div. 251, 66 NYS 
1005 [aff 167 N. Y. 568 mem, 60 NE 
1110 mem]. 

Tex.—Loesch v. Supreme Tribe B, 
H,, (Civ. A.) 190 SW 506. 

[a] Rule applied.—(1) An _ appli- 
cation containing the words “TI here- 
by warrant all answers herein to be 


ment or statement in the application or certificate,“ 
declares that statements in the application shall be 
warranties is not conclusive. 
question in the application must be read in its plain, 
ordinary, and natural signification,’® and in deter- 
mining the truth or falsity of statements the ques- 
tions must be construed as a whole,’® and .a like 
rule applies to the construction of the answers.’” 
Where the questions or answers are ambiguous, they. 
should*be construed favorably to the member and 
against the society.’® 

[§ 68] c. Statutory Modification of Distinctions. | 
The strict rules as to the effect of waranties’? have 


The language of a 


full, complete and true, without sup- 
pression, evasion, or concealment,” 
merely warrants against insured’s 
misrepresentations or concealments, 
and does not absolutely warrant the 
truth of the statements. Murray v. 
Brotherhood of American Yeomen, 
180 Iowa 626, 163 NW 421.~ (2) 
Where an application referred to cer- 
tain statements therein made as 
“warranties,” and the certificate re- 
cited that it was issued “in consid- 
eration of the representations and 
declarations’? made in.the application, 
such statements should. be consid- 
ered as representations only. Su- 
preme Lodge K. P. W. v. Edwards, 15 
Ind. A. 524, 41 NE 850. 

75. National Americans y. Ritch, 
121 Ark. 185, 180 SW 488. 


76. Keatley v. Grand Fraternity, 
198 Fed. 264. 
77. Sovereign Camp W. O. W. v. 


Mr Kai 10 Oh. A. 210, 28 O. C A, 


78. U. S—Keatléy v. Grand Fra- 
ternity, 198 Fed. 264. ; 

Del.—Keatley v. Grand Fraternity, 
25 Del. 511, 82 A 294 [rev on other 
grounds 27 Del. 308, 88 A 553]. — 

TIll.—Crosse v., Supreme Lodge K. 
& L. H., 254 Ill. 80, 98 NE 261, 45 
LRANS 162; Mann vy. Supreme Coun- 
ed Re A, 206) PI Ae Sore 

Ind.—Modern Woodmen of America 
v. Hall, 190 Ind. 493, 130 NE 849. 

Iowa.—Sargent v. Modern Broth- 
erhocd of America, 148 Iowa 600, 127 
NW 52. 

Kan.—Green y. National Annuity 
Assoc., 90 Kan. 523, 135 P 586. 
_ Nebr.—Modern Woodmen of Amer- 
ica v. Wilson, 76 Nebr, 344, 107 NW 
568; American Order of Protection v. 
tt 5 Nebr. (Unoff.) 132, 97 NW 


N. J.—Anders v. Supreme Lodge K. 
Bc bd NG od, pda l (Os ci ae TGs 

N. Y.—Robinson v. Supreme Com- 
mandery- U. O. “G: \C,. Iie App. Ding 
21.5), 79) NYS 3) (Tate nares, anv 
mem, 69 NE 1130 mem]. ‘ 

Okl.—Eminent Household GC. W. v. 
Prater, 24 Okl. 214, 103 P 558, 23 
LRANS 917, 20 AnnCas 287, 

S. D.—Erickson v. Ladies of Mac- 
cabees of World, 25 S. D. 813, 126 
NW 259. 

Tex.—Loesch y. 
cet Ses wy Sw 506. 

a ere e€ answer, upon any 
fair interpretation of a question, as 
it might have been understood by ap- 
plicant, may be deemed a true an- 
Swer, no forfeiture of rights should 
be permitted. Erickson vy. Ladies of 
Maccabees. of World, 25 S. D. 183 
Lap NW 259, ; : 

Ambiguity due to fault of so- 
clety.— Where the questions and an- 
Swers were made ambiguous and un- 
certain by the action of the society 
itself, it cannot defeat a recovery be- 
cause of the apparent, discrepancy 
made by insured in Stating the facts, 
Fitzgerald v. Supreme Council C. M. 
B. A., 39 App. Div. 251, 56 NYS 1005. 
[aff 167 N. Y. 568 mem, 60 NE 1110 
mem]. 

Generally see supra § 21. 

79. See supra § 66. 
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‘'§ 68] 


‘been modified in many jurisdictions by statute.8° 
These statutes, although variously phrased, in effect 
abolish the distinction between representations and 
warranties by providing that no misrepresentation 
‘on the part of insured, whether stated to be a war- 
_ranty or not, shall be a defense to an action on the 
contract unless made fraudulently,®+ or with refer- 
‘ence to a matter which was material to the risk;*” 
and under some statutes the matter misrepresented | 
‘must actually have contributed to the contingency 
or event on which the insurance is payable.®* 
other statutes the right to defend on the ground of 
false representations is conditioned on the deposit. 


80. See statutory provisions. See 
also Insurance §§ 501-505; Life In- 
Surance § 170. 

81. . S—Keatley v. Grand Fra- 
ternity, 198 Fed..272 (applying Penn- 
sylvania statute); Keatley v. Grand 
Fraternity, 198 Fed. 264 (applying 
Pennsylvania statute). 

Ala.—Accident Ins. Dept. O. R. C. 
v. Brooks, 216 Ala, 605, 114 S 6; Sov- 
ereign Camp W. O. W. v. Hutchinson, 
214 Ala. 540, 108 S 520; Brotherhood 
R., ete., Clerks, ete. v. Riggins, 214 
Ala. 79, 107 S 44 [rev 21 Ala. A. 249, 
107 S 43]; Beason vy. Sovereign Camp 
W. O. W., 208 Ala. 276, 94. S 123. 

Del.—Keatley v. Grand Fraternity, 
25 Del. 511, 82 A 294 [rev on other 
grounds 27 Del. 308, 88 A 553] (ap- 
plying Pennsylvania statute); Keat- 
ley v. Grand Fraternity, 25 Del. 267, 
78 A 874 (applying Pennsylvania 
statute). 

Ky.—Sovereign Camp W. O. W._v. 
Morris, 212 Ky. 201, 
Sovereign Camp W. O. W. v. Thomas, 
188 Ky. 306, 222 SW 69; National 
Council K. & L. S. v. Dean, 183 Ky. 
43, 207 SW 702. 

Md.—Supreme Council R. A. v. Bra- 
shears, 89 Md. 624, 43 A 866, 73 Am 
SR 244 (applying Massachusetts 
statute). 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 
78 NE 469. 

N. D.—Soules v. Brotherhood of 
American Yeomen, 19 N. D. 23, 120 
NW. 760. 

Va.—Modern Woodmen of America 
v. Lawson, 110 Va. 81, 65 SE 509, 
135 AmSR 927. 

Ont.—Cerri v. Ancient Order of 
Foresters, 28 Ont. 111. 

g2. U. S—Keatley v. Grand Fra- 
ternity, 198 Fed. 272 (applying Penn- 
sylvania statute); Keatley v. Grand 
Fraternity, 198 Fed. 264 (applying 
Pennsylvania statute). 


Ala.—Accident Ins. Dept. O, R. C. 
v. Brooks, 216 Ala. 605, 114 S 6; 
Brotherhood R., ete., Clerks, etc, wv. 


Riggins, 214 Ala. 79, 107 S 44 [rev 
21 Ala. A. 249, 107 S 48]; Beason v. 
Sovereign Camp W. O. W., 208 Ala. 
276,94 S 1238. y 

Del.—Keatley y. Grand Fraternity, 
25 Del. 511, 82 A 294 [rev on other 
grounds 27 Del. 308, 88 A 553] (ap- 
plying Pennsylvania statute); Keat- 
Jey v. Grand Fraternity, 25 Del. 267, 
78 A 874 (applying Pennsylvania 
statute). 

Ga.—Sovereign Camp W. O. W. 
Beard, 26 Ga. A. 130, 105 SE 629. 

Ky.—Sovereign Camp W. O. W. v. 
Morris, 212 Ky. 201, 278 SW 554; Sov- 
ereign Camp W. O. W. v. Thomas, 
306, 222 SW 69; 


Vv. 


188 Ky. National 


Council K. 
43, 207 SW 702; Knights of Macca- 


bees of World v. Shields, 156 Ky. 270, | 


160 SW 1043, 49 LRANS 853; Masonic 
Life Assoc. v. Robinson, 149 Ky. 80, 
147 Sw 882, 41 LRANS 505. 
Ma.—Supreme Council R. A. v. Bra- 
shears, 89 Md. 624, 43 A 866, 73 AmSR 
944 (applying Massachusetts. stat- 
ute). 
Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 78 


NE 469. 
N. D.—S ules v. Brotherhood of 


American Yeomen, 19 N. D. 238, 120 
NW 760. . 


278 SW 554;' 


& L. S. v. Dean, 183 Ky. | 
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Tex.—Modern Brotherhood of Amer- 
ica v. Jordan, (Civ. A.) 167 SW 794; 
National Council K. & L. S. v. Sealey, 
(Civ. A.) 162 SW 455; Supreme Rul- 
ing EF. M. C. v. Hansen, (Civ. A.) 153 
SW 351; United; Benev. Assoc. v. 
Baker, (Civ. A.) 141 SW 641. 

Va.—Modern Woodmen of. America 
v. Lawson, 110 Va. 81, 65 SE 509, 135 
AmSR 927. 

“To permit a recovery notwith- 
standing a breach of warranty good 
faith and absence of materialty must 
coexist.” Keatley v. Grand Frater- 
nity, 198 Fed. 272, 273 (statement 
held fraudulent). 

[a] Construction and effect of 
statutes.—(1) Comp. L. (1913) § 6501 
does not change the effect of a false 
warranty in a contract of benefit in-: 
surance as to a fact. material to the 
risk assumed. Van Woert y. Modern 
Woodmen of America, 29 N. D. 441, 
151 NW 224. (2), Under Act Febr. 
17, 1919, now Code (1923) § 8507, 
warranties in an application will viti- 
ate the policy, if they are false and 
the matter misrepresented increased 
the risk of loss, regardless’ of whether 
insured knew of their falsity or in- 
tended them to deceive. Sovereign 
Camp W.'O. W. v. Hutchinson, 214 
Ala. 540, 108 S 520. (8) Pa. Act 
June 23, 1885 (P. L. p 134), provid- 
ing that no misrepresentation in an 
application made in good faith shall 
effect a forfeiture, unless the mis- 
representation relates to a matter 
material -to’ the risk, changes the 
general rule when the misrepresenta- 
tions relate to matters not material 
to the risk; but what constitutes 
misrepresentations, and what are 
matters material to the risk, can be 
ascertained only from evidence given 
on the trial. Keatley v. Grand Fra- 
ternity, 25 Del. 267, 78 A 874. (4) 
Under the statute providing that all 
benefit certificates issued by fraternal 
associations shall’ be noncontestable 
on account of any statement or repre- 
sentation made unless material .to 
the risk assumed, the term “risk as- 
sumed’? must be taken to mean the 
hazard of the contract determined by 
the perils menacing the life of in- 
sured, and hence a false representa- 
tion that defendant had never had 
a certain practically incurable dis- 
ease was material to the risk and 
would avoid the policy which pro- 
vided that a false answer to such 
question avoided the policy, even 
though applicant died of a wholly 
different disease. United Benev. As- 
soc. v. Baker, (Tex. Civ. A.) 141 SW 
541. (5) “Material to the risk,’ as 
used in Rev. St. 
means any fact concerning the health, 
condition, or physical history of ap- 
plicant which would naturally have 
influenced insurer in determining 
whether to issue the certificate. Mod- 
ern Brotherhood of America v. Jor- 
dan,’ (Tex. Civ. A.) 167 SW 794. (6) 
Where it appeared that insured had 
only been given electric treatments 
for a stiff back, a denial that he had 
been treated by a physician for any 
disease within five years is not a 
representation material to the risk 
within the statute. National Council 
K. & L. S. v. Sealey, (Tex. Civ, A.) 
162 SW 455. 

[b] In North Carolina.—Revisal 


(1911) art 4834," 


[45 C.J.) 79 


in court of the premiums paid by insured.’4 Except 
so far as the return of premiums is concerned, these 
statutes are declaratory of the common-law rule as 
to simple misrepresentations, and change the comi- 
mon-law rule only as to warranties.®® 

Statutes inapplicable. 
plied exemptions or limitations in some of the stat- 
utes, or by reason of the repeal of acts expressly 
‘making the above provisions applicable to fraternal 
benefit associations, contracts with such associations 
are not always governed by the provisions modify- 
ing the common-law doctrine of warranties,®* and as 
to such contracts, of course, the common-law doc- 


Because of express or im- 


(1905) § 4808, providing that state- 
ments in an application for a policy 
shall be deemed representations and 
not warranties, and shall not pre- 
vent recovery unless material or 
fraudulent, is applicable to a certifi- 
cate of a fraternal benefit associa- 
tion incorporated under the laws of 
another state, providing for death 
benefits in excess of three hundred 
dollars, such association not being a 
“fraternal order” to which such stat- 
ute does not apply under § 4794, as 
amended by L. (1913) ec 46, but a fra- 
ternal benefit society as distinguished 
from a fraternal order under such 
statute and § 4795. Gay v. Woodmen 
of the World, 179 N. C, 210, 102 SE 


195; 
83. See cases infra this note. 
[a] In Missouri. (1) a certificate. 


issued in 1895, before fraternal. so- 
cieties were exempted from the pro- 
visions of the general insurance laws, 
was subject to the provision of such 
laws that no misrepresentation shall 
render a life insurance policy void 
unless the matter misrepresented 
shall actually have contributed to the 
contingency or event on which the 
policy is to become payable. Ma- 
thews v. Modern Woodmen of Amer- 


ica, 236 Mo. 326, 139 SW 151, Ann 
Cas1912D 483; Schmidt v. Supreme 
Court U. O, F., 228 Mo. 675, 129 SW 


653; Kern v. Supreme Council L. of 
H., 167. Mo..471, 67 SW 252... (2) 
Exemption of fraternal benefit asso- 
ciations from such statutes see cases 
infra note 86 [b]. * 

84. See infra § 216. 

85. Sovereign Camp W. O. W. v. 
Hutchinson, 214 Ala. 540, 108 S 520; 
Kidder v. Supreme Commandery U. 
O. G. C., 192 Mass, 326, 78 NH 469. 
And-see cases supra notes 81-83. 

86. Iowa.—Smith Ne Supreme 
Lodge K. & L. G. P., 123 Iowa 676, 99 
NW 558, 

Kan.—Hiatt v. Sovereign Camp W. 
O. W., 107 Kan. 859, 191 P 472; Glas- 
gow v. Sovereign Camp W. O. W., 107 
Kan. 354, 191 P 470, 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Farm vy. Royal Neighbors of 
America, 145 Minn. 193, 176 NW. 489. 

N. Y.—Garrett v. Supreme Tribe B. 
H., 219 App. Div. 418,°219 NYS 345 
[aff 245 N. Y. 644 mem, 157 NE 892 
mem], 

Oh,—Goehring v. Maccabees, 13 Oh. 
A, 195, 81.0. C. A. 264; ‘Sovereign 
Camp W. O. W. v. Gallagher, 1 Oh. 
AS SOSpeloyOhs City Ci WINES uagoy 
35. Oh. Cir. Ct. 271; Grand Lodge A. 
O..U. W. v. Bunkers, 3 Oh. Cir. Ct. N, 
S, 256, 28 Oh. Cir. Ct. 487. 

Okl.—Pioneer Circle Ins. Co. v 
Turnham, 112 Okl. 266, 241 P 176. 

Tex.—Modern Order of Praetcrians 
v. Hollmig, 100 Tex. .6238, 103 SW 
476; Modern Woodmen of America v. 
Atcheson, (Civ. A.) 219 SW 587; Sov- 
ereign Camp W. O. W. vy. Treanor, 
(Civ. A.) 217 SW 204; Modern Order 
of Praetorians v. Davidson, CGV AN) 
203 SW 3879; Modern Woodmen of 
America v. Owens, 60 Tex. Civ, A. 
398, 130 SW 858; Modern Order of 
Praetorians v. Hollmig, (Civ. <A.) 
105 SW 846, 103 SW 474. 

Wis.—Peterson vy. Independent Or- 
der of Foresters, 162 Wis. 562, 156 
NW 951; McKnelly y. Brotherhood of 


80 [45 C.J.] 
trine prevails and may be invoked to avoid the con- 
tract in case the statements of fact which induced 
it are found to be untrue and the warranty 
breached.8? 

Retroactive operation. The statutes modifying the 
common-law doctrine, even if applicable to fraternal 
benefit societies, do not affect a contract consum- 
mated prior to their enactment.§® 

[§ 69] 3. Application of Rules8°—a. Name and 
Status of Applicant. A misstatement of applicant’s 
name in the application does not avoid a benefit 
certificate where, because of the illiteracy of such 
appleant, his parents, and members of the family, 
the family name is spelled in different ways and 
he is known by different given or christian names.%° 
Likewise the fact that insured had changed his name 
and gave as his name one which he adopted and by 
which he had been known for many years does not 
constitute a breach of warranty.®+ A false state- 
ment by an applicant having a wife living, that 
he is a widower, avoids the contract.°? So a false 
statement that applicant is not married to more 


American Yeomen, 160 Wis. 514, 152 
NW 169 (applying Kansas statute). 
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ica, 110 Mo, A. 328, 85 SW 986. 
Other Missouri statutes have applied 
to fraternal societies. 


[§§ 68-70 


than one woman is material to the risk and avoids 
the contract where, if he had answered the question 
truthfully, he would not have been admitted as a 
member.?* 

Race. Representations by applicant that he is a 
white person, whereas he is in fact colored, will 
avoid the contract.%* 

[§ 70] b. Age.®°> Unless otherwise provided by 
statute,°® and in the absence of waiver or estoppel 
on the part of insurer,®” the falsity of statements 
as to the age of applicant which are made warranties 
will defeat the policy,°* whether applicant knew 
they were false or not,®® and whether he was eligible 
or ineligible? to membership; and if applicant is re- 
quired to warrant not only his actual age, but his 
precise date of birth, such warranties are separate 
and distinct. Moreover, where applicant is ineli- 
gible because of his age, his false statement in 
reference thereto is material and will preclude re- 
covery, whether it be regarded as a warranty or 
a representation; and a change in the society’s 


by-laws, reducing the age limit and preserving the 

(3) ] Soc. v. Brown, 8 Pa. Super. 267. 
Wis.—Hanf v. Northwestern Ma- 

sonic Aid Assoc., 76 Wis. 450, 45 NW 


See cases su- 


[a] In Alabama (1) Code (1907) § 
4572, in respect of misrepresentations 
in an application for life insurance, 
does not apply to fraternal benefit 
societies. Sovereign Camp W. O. W. 
v. Allen, 206 Ala. 41, 89 S 58; Supreme 
Ruler M. C. v. Darwin, 201 Ala, 687, 
79 S 259 [overr in effect National 
Union y. Sherry, 180 Ala. 627, 61 8S 
944, and Knights of Modern Macca- 
bees v. Gillespie, 14 Ala. A. 4938, 71 
S 67]: Compare Eminent Household 
C. W. v. Gallant, 194 Ala. 680, 69 S 
884 (holding that, under Code [1907] 
§§ 4562, 4572, a fraternal insurer, if 
not a secret benevolent order, cannot 
defeat a life policy on the ground of 
misrepresentations not affecting the 
risk). (2) Other Alabama statutes 
have been held applicable to such so- 
cieties. See cases supra notes 8i, 
82 


[b] In Missouri (1) the general in- 
‘surance statute providing that no 
misrepresentations made in procur- 
ing a life insurance policy shall be 
deemed material or render the policy 
void unless the matter misrepresented 
shall actually have contributed to 
the contingency or event on which 
the policy is to become payable ap- 
plies only to old-line companies and 
does not affect contracts of insur- 
ance with fraternal benefit associa- 
tions. Kern v. Supreme Council L. 
H., 167 Mo, 471; 67 SW 252; Hanford 
v. Massachusetts Ben. Assoc., 122 Mo. 
50, 26 SW 680; Constable v. Supreme 
Tent M. W., 219 Mo. A. 632, 284 SW 
515; Wilson v. Brotherhood of 
American Yeomen, (A.) 287 SW 212; 
Hill v. Business Men’s Acc. Assoc., 
(A.) 189 SW 587 (statute not appli- 
cable to insurance on assessment 
plan}); Kribs v. United Order of 
Foresters, 191 Mo. A. 524, 177 SW 
766; Hartmann y. National Council 
Tepe dur sen a9 Oe NnOss Ann Sen) TAN D Shi 
212; Floyd v. Modern Woodmen of 
America, 166 Mo. A. 166, 148 SW 178; 
Claver v. Woodmen of World, 152 Mo. 
A. 155, 133 SW 1538; Francis v. Su- 
preme Lodge A. O, U. W., 150 Mo. A. 
347, 130 SW 500; Evans v. Modern 
Woodmen of America, 147 Mo. A. 
155, 129 SW 485; McDermott v. Mod- 
ern Woodmen of America, 97 Mo. A, 
636, 71 SW 833. (2) But the statute 
applies where insurer, although it 
purports to be a fraternal society, 
is shown by the certificate of insur- 
ance to be in fact an old-line com- 
pany. O’Neal vy. Grand Lodge B. R. 
Pep Cel6w Mio. ACs 2k2, 261 SW yolaoe 
Wilson v. General Assembly A. B, A., 
125 Mo. A. 597, 103 SW 109; Herz- 
berg v. Modern Brotherhood of Amer- 


pra note 83. 
87. See cases supra note 86. 
also cases passim supra §§ 66, 67. 


See 


88. Beason v. Sovereign Camp W. 
O, W:, 208: Ala. (276, 949/S.123> 'Su- 
preme Ruler M. C. v. Darwin, 201 


Ala. 687, 79 S 259; Supreme Ruling 
BO My Civ. Hansen. "(BexiuiGtv. - As) 
161 SW 54. 

89. Life insurance contracts gen- 
erally see Life Insurance § 172. 

90. Coplin v. Woodmen of World, 
Deon nt 115, 62 S 7, AnnCas1916D 

91. Modern Brotherhood of Amer- 
ica v. White, 66 Okl. 241, 168 P 794, 
LRA1918B 520. 

92. United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12. 
| 92 Gratton y. Montgomery, 55 Pa. 
Super, 596. 

94. Aubert v. Thibodeaux Benev. 
Assoc., 6 La. A. 569, 570. 

“To any tribunal of justice familiar 
with social conditions and the cus- 
toms of the white people in the 
Southern States of this country, 
there can be no doubt that this is 
sufficient cause to vitiate the con- 
tract. If Brooks had declared in his 
application for membership that he 
was of the colored or negro race it 
is equally certain that he never 
would have been admitted to mem- 
bership in defendant association.” 
Aubert v. Thibodeaux Benev. Assoc., 
supra. 

95. Insertion of false answers by 
society’s agent see infra § 118. 

Life insurance contract generally 
see Life Insurance § 171. 

96. Krause vy. Modern Woodmen 
of America, 1383 Iowa 199, 110 NW 
seek And see infra text and note 

ti e 
See infra §§ 110-133. 

98. Ill—Grant v. Mutual Protec- 
tive League, 192 Ill, A. 4: McCann 
v. Ladies of Maccabees of World, 182 
Ill, A. 319; Harvick v. Modern Wood- 
men of America, 158 Ill. A. 570. 

Iowa.—Krause v. Modern Wood- 
men of America, 133 Iowa 199, 110 
NW 452. 

Mo.—Hartmann y. National Coun- 
ce & L. §., 190 Mo, A. 92, 175 SW 

N. Y.—Preuster v. Supreme Coun- 


cil O. C. F.. 125 N. Y¥. 417, 32 NE 
135: Waltz v. Workmen's Sick, etc, 
Ben. Fund, 'i41 NYS 578 [rev 78 


Misc. 499, 1389 NYS 1016]. 
Pa.—Dinan v. Supreme Council C. 
My B.A. 201) Pan s6.s,no0 magn Soon 
United Brethren Mut, Aid Soc. vy. 
White, 100 Pa. 12; Alta Friendly 


ob. 

99. Daffron v. Modern Woodmen 
of America, 190 Mo. A. 303, 176 SW 
498: Preuster v. Supreme Council O. 
@a cs 3b; NE Yared 732) Nad Sos 

1. United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12; Alta Friendly 
Soc. v. Brown, 8 Pa. Super. 267. 

2. I1l.—McCann v. Ladies of Mac- 
tabees of World, 182 Ill. A, 319; Har- 
vick v. Modern Woodmen of America, 
158 Ti. A. 3570. 

Iowa.—kKrause vy. Modern Wood- 
men of America, 133 Iowa 199, 110 
NW 452. 

Mo.—Daffron vy. Modern Woodmen 
of America, 190 Mo. A. 303, 176 SW 
498. 

Pa.—Dinan v. Supreme Council C. 
M. B. A., 201 Pa. 363, 50 A 999. 

Wis.—Hanf v. Northwestern Ma- 
agnis Aid Assoc., 76 Wis. 450, 45 NW 
Siltae 

3. Harvick v. Modern Woodmen of 
America, 158 Ill. A, 570. 

4 Conn.—Criscuolo Vv. Societa 
Monarchica Di Mutuo Soccorso Vit- 
Pe Veep III, 89 Conn. 249, 93 
A 532. 

Me.—Marcoux v. St. John Baptist 
Beneficence Soc., 91 Me. 250, 39 A 
1027; Swett v. Citizens’ Mut. Relief 
Soc., 78 Me, 541, 7 A 394. 

Minn.—Taylor v. Grand Lodge A. 
O. U. W., 96 Minn, 441, 105 NW 408, 
3 LRANS 114. 

N. Y.—Pirrung v. Supreme Council 
Cl eM. B:..AG, 2047 Appiy Dives bide 203 
NYS 575; Stark v. Masonic L. Assoc., 
180 NYS 235 [aff 194 App. Div. 900 
mem, 184 NYS 952 mem]. 

N. C.—Robinson vy. Brotherhood, of 
Locomotive Firemen, etc., 170 N. C. 
545, 87 SE 537. 

Tex.—Hemphill County Home Pro- 
tective Assoc. vy, Richardson, (Civ. A.) 
264 SW 294; Collins v. United Broth- 
ers of Friendship, etc., (Civ. A.) 192 
Sw 800. 

Wash.—Elliott v. Knights of Mod- 
ern Maccabees, 46 Wash. 320, 89 P 
929, 13 LRANS 856. 

[a] Rule applied.—W here ths 
laws of the association excluded 
membership of one over fifty-five, 
deceased’s answer in his application 
giving his age as fifty-four years, 
when in fact he was above age limit, 
was a misstatement of a material 
fact as a matter of inducement to 
the formation of the contract amount- 
ing to fraud, and avoided the cer- 
tificate both as to deceased and the 
beneficiary. Hemphill County Home 
Protective Assoc. v. Richardson, 
(Tex. Civ. A.) 264 SW 294. 


Yor later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number, 


§§ 70-71] 


rights of those already members, does not confer 
any right ‘upon an applicant who, while the old by- 
law was in force, had been received into the so- 
ciety on misrepresentations as to his age.® 
also been held, although there is authority to the 
contrary,® that, even where applicant is eligible to 
membership, an understatement of his age is mate- 
rial and avoids the contract,’ as where the amount 
of his assessments is based on his age at the time 
The misstatement does not 
avoid the policy, however, where it is expressly 
made merely on information and belief, and appli- 
cant answers in good faith;? and a merely incorrect 
statement of age, without more, cannot be held, as a 
matter of law, to be willfully false.1° Where a hus- 
band acts for his wife in applying for membership 
for both, false representations made by him as to 
his own age will not affect the membership of his 


he becomes a member.® 


wite.11 


Pro tanto liability. Under the express provisions 
of some statutes a misstatement in a life insurance 


It has 


with.16 


General. 
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contract, but merely limits the recovery to the 
amount to which the premiums paid would have pur- 
chased at insured’s actual age.?” 
tions such statutes apply to fraternal benefit certifi- 
cates,!* but in others they are held inapplicable.** 
Attaching application to certificate. 
statute provides that, unless the application is at- 
tached to the certificate, or a copy thereof delivered 
with the certificate, the society shall be precluded 
from setting up any defense on account of anything 
coutained in, or omitted from, the application, a 
misstatement by applicant as to his age is not avail- 
able to the society unless the statute is complied 


In some jurisdic- 


Where the 


[§ 71] ¢. Health and Physical Condition!’7—(1) In 
It is the general rule, subject to statutory 
modifications in some jurisdictions,!® and to limita- 
tions hereinafter set forth as to what constitutes 


falsity,’® that false statements as to applicant’s 


contract as to insured’s age does not invalidate the 


5. Criscuolo y. Societa Monarchica 
Di Mutuo Soccorso Vittorio Emanuele 
III, 89 Conn. 249, 93 A 582. 

Effect of change in by-laws gener- 
ally see supra §§ 29-43. 

6 Hargrove v. Royal Templars of 
Temperance, 2 Ont. L. 79. 

7. United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12. 

8. Supreme Lodge K. H. v. Davis, 
20 Colo. 2252.- 58  P. 595;. Marcus. .v. 
National Council K. & L. S., 123 Minn. 
145, 143 NW 265. 

9. Egan v. Supreme Council C. 
B. L., 32 App. Div. 245, 52 NYS 978 
{aff 161 N. Y. 650 mem, 57 NE 1109 
mem], 

10. Hope v. Maccabees, 91 N. J. L. 
148, 102 A 689, 1 ALR 455. 

11. Schwartz y. St. Elizabeth Ro- 
man, etc., Catholic Union, 9 Oh. Cir. 
Cian, (Ss (837,. 29 ‘Oh, Cir. Ct; 474. 

12. See statutory provisions. 

13. Coplin v. Woodmen of World, 
Boye et 115, 62 S 7, AnnCas1916D 


14. See cases infra this note. 

[a] Im Colorado a fraternal bene- 
ficiary association is excepted by 
Comp. L. § 2518 from the operation 
of § 2516, declaring that life insur- 
ance policies must provide that if the 
age of the insured is misstated the 
amount payable shall be such as the 
premiums would have purchased at 
the correct age, and hence a material 
misrepresentation as to age whereby 
applicant gains membership in a 
fraternal benefit society to which his 
true age makes him ineligible will 
avoid the insurance. Wiltshire v. 
Modern Woodmen of America, 76 
Colo. 460,-232 P 925. 

[b] In New York Ins. L. § 101 
subd 4, providing that insured’s mis- 
statement of his age shall merely 
reduce the face of the policy is made 
inapplicable to fraternal benefit so- 
cieties by § 230, as amended by L. 
(1911) ec 198, exempting such socie- 
ties from other insurance laws, and 
a reduced amount of fraternal in- 
surance cannot be recovered on the 
death of a person who was over the 
age limit prescribed by insurer, but 
understated his age. Stark v. Ma- 
sonic L. Assoc, 180 NYS 285 [aff 
194 App. Div. 900 mem, 184 NYS 952 
mem ]. 

[ec] In Ontario a statute declaring 
that, where an applicant for life in- 
surance makes any statement or 
warranty as to his age, the contract 
shall not be avoided because his age 
is greater than stated if the state- 
ment was made in good faith, but 
that the recovery shall be limited to 
an amount which bears the same 
proportion to the sum which the 


[45 Cc. J—6] 


beneficiary would otherwise be en- 
titled to recover as the premium 
proper to’the stated age bears to the 
premium proper to the actual age 
of insured, has been held inapplica- 
ble to contracts of insurance made 
by benefit societies, and a misstate- 
ment as to age invalidates the in- 
surance. Cerri v. Ancient Order of 
Foresters, 25 Ont. A. 22 [allowing 
app 28 Ont, 111]. 

15. See supra § 24, 

165, Grand (Wode6. "B.. K. a be Ve 
Groves, 48 App. (D. C.) 151. 

17. Effect of condition as to de- 
livery of certificate while insured is 
in good health see supra § 9. 

Life insurance contracts generally 
see Life Insurance §§ 177, 178. 


18. See cases Supre § 68. 
19. See infra § 72 
20. Ala.—National Union Vv. 


Sherry, 180 Ala. 627, 61 S 944; Hardy 
v. Sovereign Camp W. Ont Wyies "147 Ala. 
A. 53, 818,690! 

Ark.—Cunningham Vv. National 
Americans, 185 SW 786; National 
Americans v. Ritsch, 121 Ark. 185, 
180 SW 488; Brotherhood of Ameri- 
ean Yeomen vy. Fordham, 120 Ark. 
605, 180 SW 206. 

Colo.—Knights & Ladies of Se- 
curity v. Considine, 61 Colo. 474, 158 
P2782, 

Fla.—Sovereign Camp W. O. W. v. 
McDonald, 76 Fla. 599, 80 S 566. 

Tjl.—Hancock y. National Council 
Kola dun Su goo eA O.Ohuekoo LON Miso. 
Crosse v. Supreme Lodge K. & L. H., 
254 Ill, 80, 98 NE 261, 45 LRANS 
162; Gunter v. Mystic Workers of 
World, 212 Ill. A. 178; Hermann v. 
Court or YHonor- “198 “Ill: “As 366 
Cessna v. U. S. Life Endowment Co., 
152 Ill. A. 653; Jefferson v. Supreme 
Tent K. M. W., 152 Ill. A. 242. 

Ind.— Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749. 

Iowa.—Sargent vy. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52; Smith v. Supreme Lodge K. 
& L. G. P., 128 Iowa 676, 99 NW 
553. 

Kan.—Rogers v. Fraternal Aid 
Union, 122 Kan. 9, 251 P 408. 

La.—Mull v. Sovereign Camp W. 
OOWW 2) lua AY 400. 

Minn.—Farm v. Royal Neighbors 
of America, 145 Minn. 198, 176 NW 
489: Silverstein vy. Knights & Ladies 
of Security, 129 Minn. 340, 152 NW 
724. 

Miss.—Sovereign Camp W. O. W. 
v. Prince, 141 Miss. 381, 106 S 
521. 

Mo.—Taylor v. Security Ben. As- 
soc., (A.) 270 SW 132; Cromeenes v. 
Sovereign Camp W., 0. W., 205 Mo. 
A. 419, 224 SW 15; ‘Adams v. Ameri- 


health and physical condition will defeat the insur- 
ance if made warranties,2° whether intentionally 


can Patriots, 159 Mo. A. 340, 141 SW 
21; Hoagland v. Modern Woodmen of 
America, 157 Mo. A. 15, 187 SW 900. 

Mont.—Beckman y. National Coun- 
cil K. & L. S., 61° Mont, -512;°204 P 
487; Mandoli v. National Council K. 
& L. S., 58 Mont. 671, 194 P 493. 

N. J.—Lippincott v. Supreme Coun- 


oie Re AG 64° NA eso, vit be eA 
774. 

Okl.—Eminent Household C. W. v. 
Prater, 24 Okl. 214, 103 P 558, 238 


LRANS 917, 20 AnnCas 287. 
Or.—Beard v. Royal Neighbors of 


America; 63: 7Orss 1025/99 -Parssvedo 

LRANS 798, 17 AnnCas 1199. 
Pa.—Demboskie vy. Polish Work- 

ee Sick Fund, 30 Pa. Dist. 
Tex.—Knights of Maccabees of 


World v. Hunter, 103 Tex. 612, 132 
SW 116 [rev on other grounds 57 
Tex. Civ. A. 115, 143 SW 359];: Sov- 
ereign Camp W. O. W. v. Harmon, 
(Civ. A.) 246 SW 704; Homesteaders 
v. Briggs, (Civ. A.) 166 SW 95. 

W. Va.—Marshall v. Locomotive 
Engineers Mut. L., etc., Ins. Assoc., 
79 "We Va. 124, °90 SErs47. 

Wis.—MeGinty v. Brotherhood of 
R. Trainmen, 166 Wis. 83, 164 NW 
249; Peterson vy. Independent Order 
of Foresters, 162 Wis. 562, 156 NW 
951; Loehr v. Supreme Assembly HE. 
F. U., 132 Wis. 436, 112 NW. 441; 
Baumgart v. Modern Woodmen of 
America, 85 Wis. 546, 55 NW 713. 

Ont.—Smith  v. Grand Orange 
Aner B. A., 6 Ont. L. 588, 2 OntWR 


[a] Prior ailments.—The falsity 
of a warranty that applicant has not 
suffered from certain ailments de- 
feats the insurance. Cunningham vy. 
National Americans, (Ark.) 185 SW 
786; Erickson v. Knights of Macca- 
bees of World, 71 Colo. 9, 203 P 674; 
Smith v. Supreme Lodge K. & L. em 
P., 123 Iowa 676, 99 NW 553; Beck- 
man vy. National Council K. & L. SS 
61 Mont. 512, 204 P 487; Lippincott 
v. Supreme Council Ri' As c64, INE a: 
309, 45 A 774 Demboskie v. Polish 
Workingmen’s s Sick Fund, 30 Pa. Dist. 
740; Baumgart v. Modern Woodmen 
of America, 85 Wis. 546, 55 NW 718; 
Smith v. Grand Orange Lodge B;: A., 
6 Ont, L. 588, 2 OntWR 965. 

[b] Present condition. — False 
warranties of applicant’s good health 
and freedom from disease avoid the 
insurance. Security Ben. Assoc. v. 
Talley, 78 Colo, 358, 241 P- 721; Su- 
preme Camp W. O. W. vy. McDonald, 
76 Fla. 599, 80 S 566; Rogers v. Fra- 
ternal Aid Union, 122 Kan. 9, 251 P 
408; Hill v. Business Men’s Acc. As- 
soc., (Mo. A.) 189 SW 587; Lippin- 
cott v. Supreme Council R. A., 64 N. 


82 [45 C.J] 


false or not,?4 and although they are not strictly 
Answers to questions as to 
health which are clearly within the knowledge of 
applicant are warranties within the above rule.** 
If the statements are merely representations, either 
under the principles of the common law** or the 
provisions of the statute,?® it must be shown that 
they were false to the knowledge of insured,”® or 
were constructively fraudulent,?” or that they were 
If material their falsity wall 
avoid the insurance,”° although they are made with- 
An intentional or willful 
misrepresentation as to the existence of disease 
which is material to the risk will defeat recovery ;*+ 
but where there is no fraud or suppression of facts 
and death results from causes wholly unrelated to 


material to the risk.?? 


material to the risk.?® 


out fraudulent intent.°®° 


J. L. 309, 45 A 774; Supreme Lodge 
K. & lL. H. v. Payne, 101 Tex. 449, 
108 SW 1160, 15 LRANS 1277; Boyle 
v. Northwestern Mut. Relief Assoc., 
95 Wis. 312, 70 NW 351; Smith vy. 
Grand Orange Lodge B. A., 6 Ont. L. 
588, 2 OntWR 965. 

[c] “Spitting or coughing of 
plocd,” as used in a question by a 
medical examiner to an applicant for 
life insurance, means the disorder 
so-called, whether the blood comes 
from the lungs or the stomach, and 
if the answer, made a warranty, is 
false, the insurance is defeated. 
Eminent Household C. W. v. Prater, 
24 Okl. 214, 103 P 558, 23 LRANS 
917, 20 AnnCas 287. 

[d] Misdating an attack of ty- 
phoid fever avoids a certificate which 
declared that applicant warranted 
the answers made in his medical ex- 
amination to-be true, and that his 
answers to the medical examiner 
should be warranties. Brotherhood 
of American Yeomen y, Fordham, 120 
Ark. 605, 180 SW 206. 

21. Colo.—Security Ben. Assoc. v. 
Talley, 78 Colo, 358, 241 P 721. 

Ill.—Cessna v. U. S. Life Endow- 
ment Co., 152 Ill. A. 653. 

Ind.—Supreme Lodge M. A. F. O. 


v. Miller, 60 Ind. A. 269, 110 NE 
556. 

Iowa.—Smith v. Supreme Lodge K. 
e L, G. P., 123: Iowa’ ‘676, 99 NW 
53. 


Mo.—McHenry v. Royal Neighbors 
of America, 211 Mo. A. 230, 242 SW 


147. 

Okl.—Eminent Household C. W. vy. 
Prater; 24 Okl. 214, 103,P 558,. 23 
LRANS 917, 20 AnnCas 287. 

Tex.—Supreme Lodge K. & L. H 


vy. Payne, 101 Tex. 449, 108 SW 1160, 
15 LRANS 1277. 

Wis.—Boyle v. Northwestern Mut. 
nerve Assoc., 95 Wis. 312, 70 NW 


22. I1l.—Cessna v. U. S. Life En- 
dowment Co., 152 Ill. A, 653. 

Ind.—Sovereign Camp W. O. W. 
v. Latham, 59 Ind. A. 290, 107 NE 
749. 

Iowa.—Sargent v. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52. 

Mo.—Hill v. Business Men’s Acc. 


Assoc., (A.) 189 SW 587. 
Or.—Beard v. Royal Neighbors of 
Ameriea,: (53 LOM (102;,,.99) P1838, 19 


LRANS 798, 17 AnnCas 1199. 

Tex.—Supreme Lodge K. & L. H. 
v. Payne, 101 Tex. 449, 108 SW 1160, 
15 LRANS 1277. 

[a] Tllustration.—Where appli- 
cant falsely stated that she was not 
then pregnant, the certificate was in- 
valid, although there was no inten- 
tional misstatement, and both insured 
and the examining physician were de- 
ceived as to her condition, and al- 
though she died from other causes. 
Supreme Lodge K. & L. H. v. Payne, 
101 Tex. 449, 108 SW 1160, 15°\LRANS 
1277. 

23. Collins v. Catholic Order of 
Foresters, 43 Ind. A. 549, 88 NE 87. 
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of that condition 


On issuance of 


spitting blood and habitual coughing 
are to be regarded as warranties. 
Collins v. Catholic Order of Foresters, 
43 Ind. A. 549, 88 NE 87. 

24. See Insurance § 492. 
cases Supra § 66. 

25. See supra § 68. 

26. Raymer v. Modern Brother- 
hood of America, .157  Ill..A. 510; 
Brotherhood. of RR. Trainmen vy. 
Swearingen, 161 Ky. 665, 171 SW 
455; Kidder v. Supreme Command- 
re U. O. G. C., 192 Mass. 326, 78 NE 

69. 

[a] Where applicant'in good faith 
stated that he had never had a cer- 
tain disease and there was no evi- 
dence, or only conflieting evidence, 
as to whether he knew that he had 
had such disease, the literal untruth 
of his answer would not defeat a 
recovery. Brotherhood of R. Train- 
men v. Swearingen, 161 Ky. 665, 171 
SW 455. 

Construction of statements as rep- 
resentations see supra § 67. 


[a] Answers with reference ne | 


See also 


27. Marshall v. Locomotive En- 
gineers Mut. L., ete., Ins, Assoc., 79 
W. Va. 121, 90 SE 847: See also 
supra § 66. 

28.. Royal Neighbors of America 
yyuetetcase (Tex. Civ, A.) 151 SW 

29. Ala.—National Union ‘Vv 


Sherry, 180 Ala. 627. 61 S 944; Hardy 
v. Sovereign Camp W. O. W., 17 Ala. 
Ag.53, 81, Si°69 0) 

Ill.—Podlesak vy. Royal Neighbors 
of America, 192 Ill. A. 73; Feeney v. 
National.Council K. & L. S., 172.101. 

51;, Davis wv. Catholic’ Order of 
Foresters, 165 Ill, A. 137. 

Ind.—Supreme Lodge M. A. F. O. 
Ye pillar 60 Ind, A. 269, 110 NE 

a0, 


Kan.—Hiatt v. Sovereign Camp W. 
Ow Ws, LOT? Kan... 359,191. Pp’. 472. 

Ky.—Brotherhood of R. Trainmen 
v. Swearingen, 161 Ky. 665, 171 SW 
455; Supreme Lodge K. P. v. Bradley, 
see Ky. 834, 182 SW 547, 117 SW 

Mass.—Kidder v. Supreme Com- 
mandery U, O, .G, C., 192 Mass. 326, 
78 NE 469. 

Mich.—Sowiczki v. Modern Wood- 
men of America, 192 Mich. 265, 158 
NW 891. 

N. D.—Van Woert v. Modern Wood- 
mén of America, 29 .N. D. 441, 151 
NW 224. 

Tex.—Sovereign Camp W. O. W. v. 
Lillard, (Civ. A.) 174 SW 619; Su- 
preme Ruling F. M. C. v. Hansen, 
(Civ. A.) 161 SW 54, 

Utah.—Bednarek vy. Brotherhood of 
aaa Yeomen, 48 Utah 67, 157 P 

Que.—Durantaye v. La Société St. 
Lengee,  Lswk Grd Wie i. 

[a] Prior ailments.—(1) Repre- 
sentations held, material generally. 
Sowiczki v. Modern Woodmen of 
America, 192 Mich. 265, 158 NW 891. 
(2) A representation in an applica- | 
tion that applicant has not been 
confined to the house by illness 


of 7 


the matter inquired about, a defense based on the 
falsity of the answer is not available.®? 

Failure to read application. 
a false warranty are not avoided because applicant 
fails to read the questions and answers either before 
or after he signs the application, and where there is 
nothing to prevent him from doing so.** 

Continuing warranty. Where the contract pro- 
vides that it shall not take effect until delivery of 
the certificate while applicant is in good health,** 
a warranty of good health is a continuing warranty 


The consequences of 


up to the time the contract is con- 


summated, or would have been consummated.*? 


new certificate. Where the society 


requires an additional health certificate as a condi- 
tion precedent to the execution of a certificate for 


within the past five years, where it. 
appears that he was so confined with 
pneumonia within that time for a 
period of five or six weeks, is a false 
representation material to the risk. 
Feeney v. National Council K. & 
L. S., 172 Ill. A. 51. (3) A question 
as to whether applicant had ever had 
certain diseases is held material to 
the risk so that the falsity of the an- 
swer defeated the insurance. Hiatt v. 
Sovereign Camp W. O. W., 107 Kan. 
359, 191 P 472. (4) False statements 
that one had never had dysentery or 
any disease of the genital organs or 
undergone a surgical operation are 
material to the risk. Supreme Ruling 
¥. M. C.. v. "Hansen; (Tex: Civ..14.) 
161 SW 54. 

30. Sovereign Camp W. O. W. v. 
Parker, 36. Ga.,A. 695, 1338.SB 86; 
Van Woert v. Modern Woodmen of 
America, 29 N, D. 441, 151 NW 224; 
Bednarek v. Brotherhood of American 
Yeomen, 48 Utah 67, 157 P 884. 

31. Klein v. National Protective 
Legion, 179 Ill. A. 605; Feeney v. 
National Council K. & L.'S., 172 Il. 
A. 51; Sovereign Camp W. O. W. v. 
Thomas, 188 Ky. 306, °222 Sw 69; 
Mudge y. Supreme Court I. O. F., 149 
Mich. 467, 112 NW 1130, 119 AmSR 
686, 14 LRANS 279. 

[a] MTlustration.—W here appli- 
cant, with knowledge that he was 
subject to indigestion, or at least 
that he had symptoms of serious dis- 
turbances in the digestive system, 
stated he had never had diseases or 
Symptoms of colic, gall stones, or 
indigestion, or other diseases of the 
digestive system, his widow cannot 
recover on the certificate. Sovereign 


Camp: W. O. W. vy. Thomas, 188 Ky. 
806, 222 SW 69. 
[b] Presumptions as to frand.—If 


an applicant has knowledge of facts 
furnishing reason to believe that 
he is afflicted with a fatal disease 
when he makes his application, his 
statement therein that he is in good 
health will be presumed to be fraudu- 


lent. Royal Neighbors of America 
chon ora 73 Nebr. 409, 102 NW 
32. Farragher v. Knights & Ladies 


of Security, 98 Kan. 601, 159 P’3. 


33. Knights & Ladies. of Security 
aa es 61 Colo. 474, 158 P 
34. See supra § 9. 


35. Modern Woodmen of America 
Ra Ven® 60 Tex, Civ. A. 398, 130 SW 
ood. 

fa] Thus, where an applicant 
within the time when the contract 
would have been consummated had 
the matter been handled with the ut- 
most dispatch became sick with ty- 
phoid fever, of which he died, his 
contract never took effect, his war- 
ranty that he was in good health 
being a continuing one up to the time 
of consummation of the contract, or 
at least to the time when it could 
have been consummated. Modern 
Woodmen of America vy. Owens, 60 
Tex. Civ. A. 398, 130 SW 858. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§8§ 71-72] 


an increased amount, it is entitled to rely on false 
answers in such additional certificate as well as in 
the original application, to defeat a recovery on the 
certificate.?® 

[§ 72] (2) Falsity of Statements and Determina- 
tion Thereof.** The rule that the falsity of state- 
ments relied on to defeat the insurance is to be de- 
termined by ascertaining whether they are substan- 
tially true with reference to the purpose for which 
they are made, and that in arriving at such deter- 
mination the answers to the several questions should 
be construed together and with the questions asked,?8 
apples to mutual benefit insurance;*® and although, 
as has been before stated, good faith and want of 
knowledge will not relieve against a breach of war- 
ranty,*° this does not exclude inquiry as to what is 
meant by the statement, and such good faith and 
want of knowledge may establish the truth of the 
answer.*t 
- Qualified statements or expressions of opinion or 
belief. In accordance with the general rules before 
stated,42 where it appears from the form of the 
questions or answers that the statements of appli- 
cant are merely expressions of opinion or belief in 
regard to matters of health, or are qualified as true 
to the best of applicant’s knowledge and belief, the 
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falsity of such statements, even though they are 
material, will not avoid the policy unless applicant 
knew or could have known the truth of the matter 
and answered in bad faith.*2 Thus erroneous state- 
ments as to matters of health concerning which in- 
surer should know that applicant could not have had 


_knowledge,** as in the case of false answers to tech- 


nical questions about which even physicians would 
probably disagree,*> will not avoid the contract, al- 
though such answers are made warranties.4¢ So a 
statement that applicant is in ‘‘good health’’ or 
‘fsound bodily health,’’47 or that he is free from 
specified diseases,*® is not rendered false because 
applicant has a latent disease of which he is wholly 
unconscious; such a statement is primarily and 
essentially a matter of opinion.*® But there is au- 
thority to the contrary.®° 

Temporary or trivial ailments. Since the purpose 
of questions as to health is to learn whether or 
not applicant is afflicted with any malady or symp- 
toms likely to shorten life,®! such questions do not 
require applicant to disclose ailments of a trifling, 
temporary, or unimportant nature, not impairing the 
constitution or rendering him more susceptible to 
disease, and erroneous answers or failure to disclose 
such ailments ‘will not defeat the insurance,®>2 where 


36. Knights of Maccabees of 
World v. Shields, 156 Ky. 270, 160 
Sw 1043, 49 LRANS 853 [reh den 
157 Ky. 35, 162 SW 778, 49 LRANS 
860]. 


37. Life insurance contracts gen- 
erally see Life Insurance § 178. 

38. See Life Insurance § 178. 

Construction of insurance contract 
with reference to warranties and 
representations generally see supra § 
oat Aa 

39. Il]l.—Maloney v. North Ameri- 
ean Union, 143 Ill. A. 615. 

Mo.—McHenry y. Royal Neighbors 
of America, 211 Mo. A. 230, 242 SW 
147; McDermott v. Modern Woodmen 
of America, 97 Mo. A. 636, 71 SW 
833. 

S. D—Thomas v. Modern Brother- 
hood of America, 25'S. D.-632, 127 
NW 572. 

Tex.—Royal Neighbors of America 
v. Bratcher, (Civ. A.) 151-SW 885. 

Utah.—Bednarek v. Brotherhood of 
American Yeomen, 48 Utah 67, 157 P 
884. 

Va.— Greenwood v. Royal Neighbors 
of America, 118 Va. 329, 87 SE 581, 
AnnCas1918D 1002. 

And see cases infra note 40 et seq. 

[a] Rule applied.—(1) Where ap- 
plicant was asked whether she had 
had any serious illness within seven 
years, to which she answered ‘No,” 
and the application also contained 
the question whether applicant had 
had a miscarriage, to which she an- 
swered truthfully in the affirmative, 
or sought to have the answer cor- 
rected so as to make it true, the two 
questions were separate and distinct, 
and applicant was entitled to con- 
sider that the question relating to 
sickness within seven years referred 
to sickness other than that resulting 
from miscarriage, so that, having had 
no other illness than that resulting 
from the miscarriage, her-answer to 
the first question was true. Thomas 
v. Modern Brotherhood of America, 
95 S. D. 632, 127 NW 572. (2) The 
following answer: “I... have no 
injury or disease which will tend to 
shorten lifé; am now in good health,” 
being in the present tense, is not a 
warranty against past injuries or dis- 
eases, Maloney v. North American 
Union, 143 Ill. A. 615. (38) Where in- 
sured in her medical examination 
stated that she had had two mis- 
carriages, proof that she had had two 
abortions did not show a breach of 
warranty. Royal Neighbors of Amer- 
ica v. Bratcher, (Tex. Civ. A.) 151 


SW 885. : ° 

[b] Use of “patent” or “proprie- 
tary” medicine.—Pills or tablets pre- 
pared by a physician for use in hi 
practice as regulatory potions, an 
sold without any claim that they are 
patent or proprietary medicines, are 
not patent .or proprietary, within a 
warranty in an application for a 
fraternal benefit certificate that ap- 
plicant had not used such medicines 
for three years. McHenry y. Royal 
Neighbors of America, 211 Mo. A. 
230. 242 SW 147. 

40. See supra-§ 71. 

41. Modern Woodmen of America 
v. Owens, 60 Tex. Civ. A. 398, 130 
SW 858. 

{a] Tlustration.—Where an ap- 
plicant in the evening after the ap- 
plication had a headache, and two 
days later was in bed sick, and his 
sickness was afterward diagnosed as 
typhoid fever, of which he died, his 
statements in his apvlication, made 
in good faith, that he was free of 
disease and never had typhoid fever, 
were true in the sense intended by 
the parties, although the germs of 
the disease may then have been in 
his system in the process of develop- 
ment. Modern Woodmen of America 
v. Owens, 60 Tex. Civ. A. 398, 130 SW 
858 


42. See supra § 66. 

43. Ark.—Modern Woodmen of 
America v. Whitaker, 298 SW 1045. 

Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P 1048, 138 
AmSR 180, 29 LRANS 433, 

Ind.—Collins vy. Catholic Order of 
Foresters, 43 Ind. A, 549, 88 NE 87. 

Iowa.—Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421; Lakka v. Modern Brother- 
hood of America. 163 Towa,159, 143 
NW 5138, 49 LRANS 902. 

Miss.—Eminent Household C. W. 
v. Ramsey, 118 Miss. 454, 79 S 351. 

Nebr.—Cunningham Vv. Modern 
Brotherhood of America, 96. Nebr. 
827, 148 NW 918; Royal Neighbors of 
America v. Wallace, 73 Nebr. 409, 
102 NW 1020. 

N. Y¥.—Jennings v. Supreme Coun- 
cil L. A. B.vA., 81 App. Div.) 76,81 
NYS 90. 

Tenn.—Knights of Pythias v. Ros- 
enfeld, 92 Tenn. 508, 22 SW 204. 

Tex.—Supreme Ruling F. M. C. v. 
Crawford, 32 Tex. Civ. A. 603, 75 SW 
844, 

W. Va.—Marshall v. 
Engineers Mut. L., etc., 
79 W. Va. 121, 90 SH 847. 


Locomotive 
Ins. Assoc., 


[a] Ilustration.—A warranty that 
insured was in good health to the 
best of his knowledge and belief, 
and had never had pleurisy,’ pneu- 
monia, or heart disease, was not 
falsified by the fact that he died 
from a blood clot in the heart, and 
a post mortem indicated pleurisy, 
without proof of his knowledge that 
he had suffered from such disease. 
Lakka v. Modern Brotherhood of 
America, 163 Iowa 159, 1483 NW 513, 
49 LRANS 902. 

Life insurance contracts generally 
Bee Life Insurance § 177 notes 95, 
44. See cases infra notes 45-49, , 
45. Atkinson y. National Council 
WRG Gee Tac Ss ol DOM LAs ued oe atte: ws 
Supreme Tent K. M., 97 Minn. 454, 

107 NW 156. 

46. Atkinson vy. National Council 
Ki &. Le Si, 193 Dl, AL 205. 

47.. Sovereign Camp W. O. W. v. 
Browns; 94-.Okl 277,, 221 ~P “10173 
Greenwood y. Royal Neighbors of 
America, 118, Va. .329,..87 SE 581, 
AnnCasi918D 1002. 

[a] Rule applied.—A member of 
a society who warranted that she was 
in good health did not break such 
warranty, although she was suffering 
at the time, but without knowing the 
fact, from a valvular disease of the 
heart. Greenwood v. Royal Neigh- 
bors of America, 118 Va. 329, 87 SE 
581, AnnCas1918D 1002. 

48. Knights of Pythias v. Rosen- 
feld, 92 Tenn. 508, 22 SW 204. 

49. See cases supra notes 47, 48. 

50. Boyle v. Northwestern Mut. 
Relief. Assoc., 95 Wis, 312, 70 NW 
851; Baumgart v. Modern Woodmen 
ot America, 85 Wis. 546, 55 NW 


51. McDermott v. Modern Wood- 
men of America, 97 Mo. A. 686, 71 
SW. 833. And see cases passim infra 
note 52. 

52. Ark.—National Americans v. 
Ritch, 121 Ark. 185, 180 SW 488. 

Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida, 85, 108 P 1048, 138 
AmSR 180, 29 LRANS 433. 

Ill.—Cessna v. U. S. Life Endow- 
ment Co,.,.152 Ill. A. 653. 

Towa.—Sargent v. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52. 

Minn.—Gruber v. German Roman 
Catholic Aid Assoc., 113 Minn. 340, 
129 NW _ 581. 

Mo.—Golding v. Modern Woodmen 
of America, 218 Mo. A. 171, 250 SW 
933; Cromeenes v. Sovereign Camp 
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they had no connection with the cause of death.®* 
Sufficiency of answers to put insurer on inquiry. 
The falsity of answers as to health or physical con- 
dition will not generally defeat the insurance where 
enough is disclosed to reveal the true facts or put 
insurer on inquiry.** Thus a disclosure that applit 
eant had had a certain disease is sufficient to charge 
insurer with knowledge of its ordinary incidents.®® 
Misstatement as to date of illness. Where a ques- 
tion does not call for the precise date of an illness, 
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a misstatement as to the date will not avoid the 
insurance if the answer discloses an illness occurring 
within the period covered by the question.®® 

[§ 73] d. Prior Attendance by, or Consultations 
with, Physicians*’—(1) In General. <A false state- 
ment as to whether applicant has consulted or been 
attended or treated by a physician within a stated 
period, if warranted to be true, or if, by express 
stipulation, it is made material, will defeat recovery 
on the contract,°® although the statement might 


WwW. O. W., 205 Mo. A. 419, 224 SW 
15; McDermott v. Modern Woodmen 


of America, 97 Mo. A. 636, 71 SW 
833. 

Nebr.—Cunningham Vv. Modern 
Brotherhood of America, 96 Nebr. 


827, 148 NW 918; Modern Woodmen 
of America v. Wilson, 76 Nebr. 344, 
107 NW 568. 

Okl.—Sovereign Camp W. O. W. 
v. Brown, 94 Okl. 277, 221 P 1017; 
National Council K. & lL. S. v. Owen, 
61 Okl. 256, 161 P 178; Modern Broth- 
erhood of America v. Beshara, 59 Okl. 
187, 158 P 613; Sovereign Camp W. 
O. W. y. Jackson, 57 Okl. 318, 157 P 
92, LRAI916F 166. 

Pa.—Csizik v. Verhovay Sick Ben. 
Assoc., 60 Pa, Super. 466. : 

Tex.—Homesteaders vy. Stapp, (Civ. 
A.) 205 SW 743. . 

Utah.—Witherow v. Mystic Toilers, 
49 Utah 177, 161 P 1126; Bednarek v. 
Brotherhood of American Yeomen, 
48 Utah 67, 157 P 884. ‘ 

{a] Ilustrations.—(1) A negative 
answer to the question relating to 
previous diseases is not false, al- 
though applicant had had tonsilitis 
of a temporary character, and al- 
though she had had stomach trouble 
of a temporary nature. Sargent v. 
Modern Brotherhood of America, 148 
Iowa 600, 127 NW 52. (2) Where 
false statements, made warranties 
by the policy, relate to temporary 
ailménts or slight indisposition, such 
as tonsilitis and billiousness, they 
will not render the policy void. Bed- 
narek vy. Brotherhood of American 
Yeomen, 48 Utah 67, 157 P 884. (3) 
A statement by an applicant that her 
menstruation is regular-and normal is 
not false, where, at the time the 
statement was made, there had been 
no such irregularity as to indicate 
the existence of a diseased condi- 
tion. Sargent v. Modern Brother- 
hood of America, supra. 

{[b] “Ailment,” in a question as 
to. health, means something which 
substantially impairs the health of 
applicant, materially weakens the 
vigor of his constitution, or seriously 
deranges his vital functions. Na- 
tional Americans v, Ritch, 121 Ark. 
185, 180 SW 488. : 

[c] “Serious illness,” as used in 
an application, means such illness as 
permanently or materially impairs, 
or is likely so to do, the health of 
applicant. Eminent Household C. W. 
v. Prater, 24 Okl. 214, 103 P 558, 23 
LRANS 917, 20 AnnCas 287. 

[d] Colds.—(1) A bad cold is so 
slight an ailment that it is not ma- 
terial to be known by insurer, either 
as being material to the risk or to 
put insurer on inquiry concerning the 
state of applicant’s health. Cessna 
v. U. S. Life Endowment Co., 152 Ill. 
APM DS (2) “A, cold. mays ibe, "and 
sometimes is, followed by pneumonia, 
pleurisy, abscess of the lungs, and 
consumption, but to hold that because 
a cold may be attended or followed 
by such consequences it iS a serious 
illness, and that a failure to mention 
such in response to an inquiry in an 
application for insurance as to the 
nature and character of any serious 
lliness the applicant has suffered, 
would result in invalidating almost 
all contracts of insurance, the coven- 
ants of which are based upon the 
statements in the application as war- 


ranties; for, if a careful investiga- 
tion should be made in the liyes of 
persons insured, in almost every life 
there would be found some incident 
of illness of such ordinary occur- 
rence and insignificance in its effect, 
yet of possible seriousness, which the 
applicant, without careful scrutiny 
and accurate recollections of his past 
life, has overlooked to mention.” 
Eminent Household C. W. v. Prater, 
24 Okl. 214, 217, 103 P 558, 283 LRANS 
917, 20 AnnCas 287. 7 

[e] Headaches.—(1) Proof that 
insured had. been treated for a head- 
ache three years prior to the issu- 
ance of her policy, she having stated 
that she had had no illness for seven 
years, was not necessarily a defense. 
Royal Neighbors of America v. Brat- 
cher, (Tex! Civ, GAT) tot Swe 8.808 
(2) Headaches, due to temporary 
causes not indicating or resulting in 
constitutional impairment, are not 
of enough consequence to call for a 
disclosure by an applicant, although 
there is a specific question as to 
habitual headaches, and a negative 
answer to such a question is not 
false, merely because applicant had 
been afflicted ‘with headaches some- 
times as often as once in two weeks, 
but not so often in the last few years 
of her life. Sargent v. Modern Broth- 
erhood of America, 148 Iowa-600, 127 
NW 52. ’ 

{f] Chronic rheumatism.—Where 
insured at the time of applying for 
a benefit certificate had chronic rheu- 
matism, she did not, as a matter of 
law, have an “ailment,’’ within the 
meaning of the application. National 
Americans vy. Ritch, 121 Ark. 185, 180 
Sw 488. 

{g] Giving birth to a child is not 
an illness or ailment within the 
meaning of a question as to appli- 
cant’s health. Ladies of Maccabees 
of World v. Kendrick, (Tex. Civ. A.) 
165 SW 110. 

[h] Pregnancy is not per se a con- 
dition of ‘unsound’ health, nor a 
“disease” or “ailment’ within the 
meaning of those terms in an appli- 
cation. Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P-1048, 
138 AmSR 180, 29 LRANS 433. 

Life insurance contracts generally 
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53. Mystic Workers of World v. 
Troutman, 113 Ill. A. 84, 

54. Weisguth v. Supreme Tribe B. 
H., 272 Ill, 541, 112 NE 350 [aff 194 
TU Ay ie 

[a] Tlustration.—Insurer cannot 
defeat recovery on the ground of a 
material false representation that in- 
sured had not had dropsy, when, on 
the examination, she described to 
insurer’s physician her symptoms and 
treatment, including “tapping” of her 
limbs, since such information was 
sufficient to indicate to a physician 
that she had had dropsy. Weisguth 
v. Supreme Tribe B. H., 272 Ill. 541, 
112 NE 350 [aff 194 Ill. A, 17]. 

55. Green v. National Annuity As- 
soc., 90 Kan. 528, 135 P 586. 

[a] Illustration.—A statement in 
an application that insured had suf- 
fered from ureemia, but also that he 
had never been unconscious, was suf- 
ficient to charge insurer with knowl- 
edge that he was rendered uncons- 
scious thereby, since unconscious- 


ness iS a usual incident of this dis- 
ease, Green v. National Annuity 
Assoc., 90 Kan. 523, 135 P 586. 

56. Green vy. National Annuity As- 
soc., Supra. 

[a] Illustration.—Where an ap- 
plicant stated in his application, in 
answer to whether he had had any 
disease within five years, that he 
had had uremia about a year previ- 
ous, when in fact it had been but 
seven months previous, such mis- 
statement did not invalidate his cer- 
tificate. Green vy. National Annuity 
Assoc., 90 Kan. 523, 185 P 586. 

57. Life insurance contracts gen- 
erally see Life Insurance § 179. 

58. Colo.—Erickson y. Knights of 
ae Ras of World, 71 Colo. 9, 2038 

Ill.— Crosse v. Supreme Lodge K. 
& L. H., 254 Ill. 80, 98 NE 261, 45 
LRANS 162; French y. Modern Wood- 
men of America, 194 Ill. A. 438. 

Ind.—Modern Woodmen of America 
v. Hall, (A.) 121 NE 835 [aff 190 
Ind, 493, 130 NE 849]. 

Kan.—Hiatt v. Sovereign Camp W. 
Ope We LOTR Kani e359) LOI eP ayo. 
Glasgow v. Sovereign Camp W. O. 
W., 107 Kan. 354, 191 P 470. 

La.—Mull v. Sovereign Camp W. 
O. W., 2 La, A. 401. : 

Mich.—Sowiezki vy. Modern Wood- 
men of America, 192 Mich. 265, 158 
NW 891. 

Miss.—Sovereign Camp W. O. W 
v. Sloan, 1386 Miss. 549, 101 S 195. 

Mo.—Taylor v. Security Ben. As- 


soc, (A.) 270 SW 132; Adams v. 
American Patriots, 159 Mo, A. 340, 
141 SW 21; Modern Woodmen of 


America v. Angle, 127 Mo. A. 94, 104 
SW 297; McDermott v. Modern Wood- 
ao of America, 97 Mo. A. 636, 71 SW 

Mont.—Beckman v. National Coun- 
cil K. & L. S., 61. Mont. 612, 204° Pp 
487; Mandoli v. National Council K. 
& L. S., 58 Mont. 671, 194 P 493. 

N. J.—Silcox v. Grand Fraternity, 
IOXNAD. T. B02 EFA TOTS: 

N. Y.—Numrich y. Supreme Lodge 
K. & L. H., 3 NYS 552. 
N. D.—Van Woert v. Modern Wood- 
men of America, 29 N. D. 441, 151 
NW 224. 

Pa.—Demboskie v. Polish Working- 
men’s Sick Fund, 30 Pa. Dist. 740. 

Tex.—Knights of Maccabees of 
World v. Hunter, 103 Tex. 612, 132 
SW 116; Sovereign Camp W. O. W. vy. 
Harmon, (Civ. A.) 246 SW 704; Se- 
curity Ben. Assoc. v. Webster, (Civ. 
A.) 230 SW 219; Modern Order of 
Praetorians y. Hollmig, (Civ. A.) 105 
SW 846; Brock v. United Moderns, 36 
Tex. Civ, A. 12, 81 SW 340. 

Wis.—Rowell v. Women’s Catholic 
Order of Foresters, 167 Wis. 240, 167 
NW 259; McKnelly v. Brotherhood of 
American -Yeomen, 160 Wis. 514, 152 
NW 169. 

Ont.—Smith _v. Grand Orange 
soil B. A., 6 Ont. L. 588, 2: OntWR 


[a] An understatement as to the 
number of consultations will avoid 
the contract where the answers are 
made warranties. Modern Woodmen 
of America v. Hall, (A.) 121 NE 835 
[aff_190 Ind. 493, 130 NE 849]; Wall 
v. Royal Soc, of Good Fellows, 179 
Pasi3'65,) 36 Al: 748: ‘ 

; ifsc constitutes falsity see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Be §§ 73-74) 


otherwise be regarded as immaterial,®® and although 
there was no fraudulent intent on the part of appli- 
cant,°° in the absence of a statute modifying the 
strict rules as to warranties.*t If the statement is 
not a warranty, but a representation,®* under the 
general rules relating to insurance contracts,® or if 
the statute in effect abolishes the strict rule that a 
warranty must be literally true,°* its falsity will 
avoid the policy when, and only when, it is mate- 
rial to the risk® or is intentionally false,** although 
in some jurisdictions it has been held that misrepre- 
sentations must be both material and made with in- 
tent to deceive.*’ Generally, statements as to con- 
sultation with, or attendance by, a_ physician, 
whether warranted to be true or not, are regarded 
as material to the risk, so that, if false, they will 
avoid the insurance,®® whether intentionally fraudu- 
lent or not.®® 

[§ 74] (2) Falsity and Determination Thereof.’° 
The determination as to whether statements in re- 
gard to consultations with physicians are false de- 
pends to a great extent upon the form of the ques- 
tion and its proper interpretation.” But where the 
question is not ambiguous, the falsity of the answer 
eannot be excused on the ground of applicant’s mis- 
understanding thereof.72 Where an answer is incom- 
plete upon its face, recovery will not be denied, even 


59. Crosse v. Supreme Lodge K. &]AmSR 927. 
L. H.,. 254 Ill. 80, 98 NE 261, 45 67. Reilly v. 
LRANS 162: McDermott v. Modern 
Woodmen of America, 97 Mo. A. 636, 
71 SW 833; Numrich v. Supreme 
Lodge K. & L. H., 3 NYS 552; Beard 
vy. Royal Neighbors of America, 53 
Or, 102, 99 P 88, 19 LRANS 798, 17 
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Catholic Order otf 
Foresters, 209 Ill. A. 329. 

Ga.—Sovereign Camp 
i vy. Parker, 36 Ga, A. 695, 138 


6. 
Ill.—Podlesak vy. Royal Neighbors 
of America, 192 Ill. A. 73. 
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though such answer implies an affirmative which is 
contrary to the truth;’* and where applicant names 
only one disease for which he had consulted a physi- 
cian, the contract will not be avoided on the ground 
that the answer suggests or implies that only that 
ailment was had for which a physician was con- 
sulted.7* Nor will a misstatement as to the nature 
of the disease for which a consultation was had de- 
feat recovery where insurer could have ascertained 
the truth by proper inquiry.™* In order to defeat 
recovery for breach of warranty that applicant had 
not sought medical advice ‘‘within the last three 
years,’’ the advice must have been sought within 
three years from the date of the application, and 
not from the issuance of the certificate.”® 

Meaning of ‘‘consultation,’’ ‘‘treatment,’’ or ‘‘at- 
tendance.’’ Questions as to consultations with, or 
attendance by, physicians do not require disclosure 
of an examination by a physician for purposes other 
than treatment,’” nor as to consultations for some 
indisposition not properly called a ‘‘disease;’’"® and 
a negative answer is not falsified by the fact that 
applicant had been examined by a physician on his 
application for a pension.’® Applicant does not 
‘‘consult’’ a physician, and is not ‘‘treated’’ for an 
‘¢ailment,’’ within the meaning of the questions, by 
merely stating to a physician that he has a head- 


less than twelve years did not ren- 
der the answer false so as to defeat 
a recovery on the certificate, since 
such physician could hardly, years 
afterward, be denominated a “family 
physician.” Cromeens y. Sovereign 
Camp W. O. W., (Mo. A.) 247 SW 
1033. (4) Showing that insured had 


Ane Os 
SE 


AnnCas 1199. 

60. Crosse vy. Supreme Lodge K. 
& LL. H., 254.11. 80, 98 NE 261, 45 
LRANS 162; Supreme Lodge M. A. F. 
O. v. Miller, 60 Ind. A. 269, 110 NE 
556. 

61. See supra § 68. 

62. See cases infra this note; and 
notes 65, 66. 

[a] Statements: held representa- 
tions.—(1) Beeler v. Supreme Tribe 
B. H., 106 Nebr. 853, 184 NW 917. 
(2) Replies by an applicant to ques- 
tions concerning his treatment from 
a physician within three years, and 
whether he had been in any institu- 
tion for treatment for certain dis- 
eases, are representations and not 
warranties, notwithstanding con- 
trary statements in the application, 
where applicant was uneducated, un- 
able to read or write English, and 
signed only by mark, and many ques- 
tions were very .complicated and 
technical. Reilly v. Catholic Order of 
Foresters 209 Ill. A. 329. 


63. See Insurance § 492. 

64, See supra § 68. 

65. Ala.—Sovereign Camp W. O. 
W. v. Gibbs, 114 S 915. 


Kan.—Hiatt v. Sovereign Camp W. 
O; W.,.107 Kan, 359, 191 P. 472. 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 
78 NE 469. 

Nebr.—Beeler v. Supreme Tribe B. 
H.. 106 Nebr. 853, 184 NW 917. 

N. Y.—Krauza v. Golden Seal As- 
sur. Soc., 221 App. Div. 380, 223 NYS 
148; Numrich v. Supreme Lodge K. 
& L. H., 3-NYS 552. 

N. D.—Van Woert v. Modern Wood- 
men of America, 29 N. D. 441, 151 
NW 224. 

66. Ala.—Sovereign Camp W. O. 
W. v. Gibbs, 114 S 915. 

Ky.—Supreme Lodge K. P. vy. Brad- 
ley, 141 Ky. 334, 132 SW 547, 117 
SW. 275. 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 
78 NE 469. ; 

Nebr.—Beeler v. Supreme Tribe B. 
Hi, 106 Nebr. 853, 184 NW 917. ‘ 

Va.—Modern Woodmen of America 
«. Lawson, 110 Va. 81, 65 SE 509, 135 


Ind.—Supreme Lodge M. A. F. O 
Marre 60 Ind. A. 269, 110 NE 
5 


Kan.—Hiatt v. Sovereign Camp W. 
O. W., 107 Kan. 359, 191 P 472; Glas- 
gow v. Sovereign Camp W. O. W., 
107 Kan. 354, 191 P 470. 

Mich.—Sowiczki v. Modern Wood- 
men of America,.192 Mich. 265, 158 
NW 891. 

N. Y.—Numrich v. Supreme Lodge 
Hodes Et, 3) IN Yu 0b ae 

N. D.—Van Woert v. Modern Wood- 
men of America, 29 N. D. 441, 151 
NW 224, 

Tex.—Sovereign Camp W. O. W. v. 
Treanor, (Civ. A.) 217 SW 204. 

€9. Sovereign Camp W. O. W. v. 
Parker, 36 Ga. A. 695, 138 SE 86; 
Van Woert v. Modern Woodmen of 
America, 29 N. D.. 441, 151 NW 
224. 

70. Life insurance contracts gen- 
erally see Life Insurance § 179. 

71. Cromeens v. Sovereign Camp 
Ww. O. W., (Mo. A.) 247 SW 1038; 
Homesteaders v. Stapp, (Tex. Civ. 
A.) 205 SW 748; Ladies of Macca- 
bees of World v. Kendrick, (Tex. Civ. 
A.) 165 SW 110. And see infra text 
and note 73 et seq. 

[a] Statements held not false.— 
(1) A negative answer to a question 
asked insured, ‘‘Have you ever had 
a surgical operation performed or 
received treatment in a hospital, sani- 
tarium, retreat, or any public or 
private institution for the treatment 
of physical or mental disease?’ was 
not made false by proof that insured 
had been operated on by a physician 
hy surgical instruments at her home. 
Ladies of Maccabees of World v. Ken- 
drick, (Tex. Civ. A.) 165 SW 110, 113, 
(2) In such question a comma will not 
be supplied by construction after the 
word “performed” in order to make 
false a negative anSwer where in- 
sured had been operated on at her 
home. Ladies of Maccabees of World 
v. Kendrick, supra. (3) Where appli- 
cant was asked to give the name of 
his family physician, and answered 
that he had had none for twelve 
years, evidence that a physician had 
waited on his wife at childbirth in 


. 


been treated for a bilious attack was 
not a misrepresentation that he had 
never been treated for liver trouble. 
Knights & Ladies of Security v. 
Russell, (Tex. Civ. A.) 209 SW 


756. 

Crosse v. Supreme Lodge K. & 
Tye, Hi.) 204 TIT. 80; 1:98 NEY 2615) 145 
LRANS 162. ' 

[a] Rule _ applied. — Questions 
asked an applicant, “How long since 
you were attended by a physician or 
professionally consulted one? For 
what disease? Give name and resi- 
dence of physician,’ were not am- 
biguous, and a false answer cannot 
be excused on the ground of ap- 
plicant’s misunderstanding. Crosse 
v. Supreme Lodge K. & L. H., 254 Ill, 
80, 98 NE 261, 45 LRANS 162. 

73. Golding vy. Modern Woodmen 
Os eamaetCr 213 Mo. A, 171, 250 SW 

74 Golding v. Modern Woodmen 
of America, supra. 


75. Golding v. Modern Woodmen 
of America, supra, 
[a] Illustration.—Where insured, 


in answer to a question as to the 
diseases for which he had consulted 
a physician, designated the disease 
as tonsilitis, when in fact it had been 
influenza, and insurer did not insist 
upon the name of the physician who 
had treated him, from whom the cor- 
rect designation of the disease could 
have been obtained, the answer does 
not defeat recovery on the certificate. 


Golding v. Modern Woodmen of 
aur ok 213 Mo. A, 171, 250 SW 


76. Catholic Order of Foresters v. 
Collins, 51 Ind. A. 285, 99 NW 745. 

77. National Americans vy. Ritch, 
121 Ark. 185, 180 SW 488. 

Generally see Life Insurance § 179. 

78 Supreme Lodge K. P. v. Tay- 
lor, (Ala.) 24 S 247. 

ja] Rule applied.—A question as 
to consultation for any disease does 
not refer to drunkenness where there 
is a separate question as to intoxi- 
cation. Supreme Lodge K. P. v. Tay- 
lor, (Ala.) 24 S 247. 

79. National Americans y. Ritch, 
121 Ark, 185, 180 SW 488. 


86 [45 C.J.j 
ache, and receiving medicine, without asking or 
receiving professional advice.*° Nor is there any 
‘“eonsultation’’ where applicant merely calls at the 
office of a physician for some medicine to relieve 
a temporary indisposition,*! or to ascertain whether 
he has any ailment or complaint.8? So applicant’s 
statement that he had not been ‘‘attended’’ by a 
physician is not rendered false by the fact that ap- 
plicant had called upon physicians at their offices for 
advice,®? or that a physician had removed some wax 
from applicant’s ear without being requested to do 
so, when the latter was in the physician’s office for 
another purpose.’ But a call made by a physician 
at the instance of applicant’s husband is a ‘‘consul- 
tation’’ if she accepts his services and receives aid 
from him.*® 

Consultation with, or treatment by, an osteopath. 
Where the statute makes it unlawful for any per- 
son not a registered physician to practice medicine 
or surgery, and specifically declares that the prac- 
tice of osteopathy is not the. practice of medicine 
or surgery within the meaning of the former provi- 
sion,®® consultation with, or treatment by, an osteo- 
path does not render false a statement that appli- 
cant has not, within a stated period, consulted with, 
or been treated by, a ‘‘physician or surgeon.’’®? 

Temporary or trivial ailments. By the weight of 


80. Modern Woodmen of America| years are 
v. Miles, 178 Ind. 105, 97 NE 1009. 
Temporary or trivial ailments see 
infra text and notes 88—92. 
81. Sovereign:Camp W. O. W. V. 
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insufficient to defeat an 
action on a benefit certificate, 
though during such time 
summoned a doctor during an attack 
of asthma from which he promptly 


authority the contract will not be avoided by mis- 
representations as to, or failure to disclose, a medical 
consultation or attendance for merely a shght or 
temporary indisposition®® which did not contribute 
to applicant’s death.*® Some authorities, however, 
have held to the contrary,®® and others, while recog- 
nizing that the question may be so framed as not 
to call for disclosure of consultations for slight ail- 
ments,®? have held that the falsity of an answer to a 
general question as to whether applicant has con- 
sulted a physician will preclude recovery, even 
though the consultation was for a slight or tempo- 
rary indisposition.°? 

[§ 75] e. Family History.°* In the absence of any 
statutory modification of the common-law rule? the 
falsity of statements as to applicant’s family his- 
tory, which are warranted to be true, will avoid 
the policy, irrespective of their materiality®® or 
of applicant’s knowledge of their falsity,®” unless 
such statements can be construed as mere matters 
of opinion or belief.°* But if the statements, giv- 
ing them a reasonable construction in favor of 
applicant,®® are representations under the common- 
law rule,’ or are made such by statute, regardless of 
their form,? they will avoid the contract when, and 
only when, they are shown to be material to the risk* 


95. I1l.—Hancock v. National 
Council K. & &. S., 303. Ill. 66, 135 
NE 33; Enright v. National Council 
K. & L. S., 253 Ill. 460, 97 NE 681; 
National. Council K. & L,. S..° v, 


al- 
he had 


Brown, 94 Okl. 277, 221 P 1017. 

82. Sovereign Camp W. O. W. v. 
Brown, supra. 

83. Raymer vy. Modern Brother- 
hood of America, 157 Ill. A. 510, 524, 

‘Tt is not the ordinary use of the 
word to say that a physician is at- 
tending a person when he does not 
go to that person’s house, but the 
person comes to his office for medical 
advice. It would not naturally be un- 
derstood by an applicant for such a 
certificate as calling for information 
on that subject. If given that mean- 
ing, it would be a trap for the ap- 
plicant.” Raymer y. Modern Broth- 
erhood of America, supra, 

84. Harris v. Knights & Ladies of 
Honor, 129 Mo. A. 168, 108 SW 130. 

85. Beard v. Royal Neighbors of 
America, 53 Or. 102, 99 P 83, 19 
LRANS 798, 17 AnnCas 1199. 

e6. See statutory provisions. 

' 97. LeGrand v. Security Ben. As- 
soc., 210 Mo. A. 700, 240 SW 852. 

88. U. S.—Keatley v. Grand Fra- 
ternity, 198 Fed. 264. 

Ind.—Modern Woodmen of America 
v. Miles, 178 Ind. 105. 97 NE 1009. 

Iowa.—Sargent vy. Modern Brother- 
hood of America, 148 Iowa 600, 127 
Nw 52. 

Kan.—Kovac v. Sons & Daughters 
of Justice, 112 Kan. 178, 210 P 338. 

Nebr.—Yonda v. Royal Neighbors 
of America, 96 Nebr. 730, 148 NW 
926; Modern Woodmen of America v, 
Wilson, 76 Nebr. 344, 107 NW 568. 

N, Y.—Krauza v. Golden Seal As- 
sur. Soc., 221 App. Div. 380, 223 NYS 
143. 

Okl.—Sovereign Camp W. O. W. 
Vv. Brown, 94 ORL 277, Zale" TOlT.; 
Eminent Household C. W. v. Prater, 
24 Okl. 214, 108 P 558, 28 LRANS 
917. 260 AnnCas 287. 

Life insurance contracts generally 
see Life Insurance § 179 notes 37— 
41. 

Statements as to health or physical 
condition see supra § 72. 

g9. Hale v. Sovereign Camp W. O. 
W., 143 Tenn. 555, 226 SW 1045. 

{a] Tllustration.— Representation 
that applicant had not consulted a 
phvsician during the preceding five 


recovered, and although during such 
time he had procured a prescription 
from a doctor to reduce his flesh 
at a time when he was not sick, 
where death was caused by influenza. 
Hale v. Sovereign Camp W. O. W., 
143 Tenn. 555, 226 SW 1045. 

90. McDermott v. Modern Wood- 
men of America, 97 Mo. A. 636, 71 
SW _ 838; Sovereign Camp W. O, W. 
Jey (Tex, . Ciy.. A.) 217° SW 

[a] The purpose of the inquiry 
as to the diseases for which appli- 
cant has been treated by physicians 
and the names of the attending physi- 
cians is primarily to obtain the 
names of the physicians, and not of 
the diseases, especially since it re- 
fers to diseases regardless of whether 
they are of a serious nature, and to 
those which are not specifically in- 


quired about by other questions. 
Golding v. Modern Woodmen of 
ang” ea 213 Mo. .A.. 171, 250 SW 


[b] “Disease,” as used in an in- 
sure nce contract made by a fraternal 
order in a question as to previous 
medical attendance, comprehended a 
cold and fever, being a morbid con- 
dition of body, and having as syn- 
onyms ‘disorder,’ “distemper,” and 
“malady.’’ Sovereign Camp W. O. W. 
yarn (Tex. Civ, A.) 217 SW 

91. Homesteaders y. Stapp, (Tex. 
Civ. A.) 205 SW 7438. 

[a] “TlIness.”—Sunburn, resulting 
in the peeling of the skin, is not an 
‘fliness” within the meaning of a 
question as to whether applicant had 
been under consultation or care of 
a physician for any “illness.’’ Home- 
steaders v. Stapp, (Tex. Civ. A.) 205 
SW 743. 

92. Beason v. Sovereign Camp W. 
O. W., 208 Ala. 276, 94 S$ 123: Sov- 
ereign Camp W. O. W. v, Treanor, 
(Tex. Giv. “A‘) 217 Sw 204° Home- 
Steaders v. Stapp, (Tex. Civ. A.) 205 
SW 743; Brock v. United. Moderns, 36 
Tex. Civ. A. 12, 81 SW 840. 

93. Life insurance contracts gen- 
erally see Life Insurance § 180. 

94. See supra § 68. 


s 


O’Brien, 112 Ill. A. 40. 
Mich.—O’Brien v. Brotherhood. of 
American Yeomen, 183 Mich. 86, 150 
NW 130. ; 
_N. J.—Hoagland v. Supreme Coun- 
cil R. A., 70 N. J. Eq. 607, 61 A 982. 
Oh.—Goehring vy. Maccabees, 13 Oh. 
BOLI, 31 °O: CAAe 2645 ’ 
Pa.—Shannon y. Knights of Maca- 
bees, 54 Pa. Super. 634. 
Tex.—Sovereign Camp W. O, W. v. 
Harmon, (Civ. A.) 246 SW 704. 
Wis.—McGinty v. Brotherhood of 
ie Trainmen, 166 Wis. 83, 164 NW 
96. Enright v. National Council K. 
& L. S., 253 Ill, 460, 97 NE. 681; 
Hoagland vy. Supreme Council R. A., 
70 N. J. Eq. 607, 61 A 982; Sovereign 
Camp W. O. W. v. Harmon, (Tex. 
Civ. A.) 246 SW 704. 
97. Goehring v. Maccabees, 13 Oh. 
A. 195, 31 0. C. A. 264; Shannon vy. 
ey of Macabees, 54 Pa. Super, 


98. See infra this section. 

99. Bailey v. ‘Fraternal 
Life Assoc., 202 Tll. A. 430. 

Construction of statements gener- 
ally see supra § 67; and infra text 
and notes 5-7. 

1. See Life Insurance § 492. 
also cases supra § 66. 

2. See supra § 68. : 

3. Enright v. National Council K. 
& L. S, 253 Ill. 460, 97 NE. 681; 
Havern v. National Council K. & L. 
S., 209 Ill. A. 182; Nedved v. Court of 
Honor, 183 Ill. A. 390; Kotek v. Court 
of Honor, 152 Ill, A, 92; Bagby v. 
Court of Honor, 151 Tll. A. 371; Fra- 
ternal Tribunes v. Hanes, 100 Tl. A. 
1; National Council K. & L. 8. v. 
Dean, 183 Ky. 43, 207 SW 702; Su- 
preme Lodge K. P. v. Bradley, 141 
Ky. 334, 182 SW 547; Schmidt v. 
Supreme Court U. O. F., 228 Mo. 675, 
129 SW 653 [rev 124 Mo. A. 165, 101 
SW.625]; Hoagland v. Supreme Coun- 
cil R. A., 70°N...J. Eq. 607, 61 A 982. 

fa] Mlustrations.— (1) <A _ false 
statement as to whether there was 
consumption in applicant’s family 
avoids the contract. Kotek y. Court 
of Honor, 152 Ill. A,92.. (2) A state- 
ment in an aplication that applicant 


Reserve 


See 


‘-y cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or knowingly false.* 
' Falsity and determination thereof. The truth or 
falsity of statements made in answer to questions 
as to family history depends to a great extent upon 
the form of the question and its proper interpreta- 
tion.> The fact that the word ‘‘warranty’’ is used 
does not make the answers strict warranties in law 
where it is apparent from the provisions of the so- 
eciety’s constitution that they were intended to pro- 
tect it only against misrepresentation of facts mate- 
rial to the risk,® and in such case if the answers are 
made in good faith in the belief that they are true, 
their falsity will not avoid the contract.” 

Qualified answers or expressions of opinion. 
Where, in construing the application reasonably,® 
and as a whole,® the statements are necessarily 


merely expressions of opinion or belief, as to mat- | 


ters concerning which applicant could have no abso- 
lute knowledge or are qualified as being true to the 
best of applicant’s knowledge and belief, their 
falsity will not prevent recovery on the certificate if 
they are made in good faith.° Under this rule it 
has been held that a false statement as to the cause 


MUTUAL BENEFIT INSURANCE 


[45 C.J.] 87 
of the death of applicant’s parent does not call for 
a definite statement of fact, but for the bona fide 
belief and opinion of applicant... So a certificate is 
not avoided by misrepresentations as to the number 
of applicant’s brothers and sisters and the number 
who are dead, where applicant has been absent from 
home for years and knows little about his family his- 
tory and there is no purpose or intent to deceive 
insurer./? } 

Sufficiency of answer to put insurer on inquiry. 
The contract cannot as a rule be defeated on the 
ground of the falsity of the answers where enough 
is stated to reveal the true facts or to put the society 
on notice.13 

[§ 76] f. Habits.14 If statements as to the present 
or past habits of applicant,!® such as his use of 
intoxicating liquors,‘® are made warranties, their 
falsity will avoid the contract; and even though the 
statements are not warranties, their substantial 
falsity will avoid the contract where they are ma- 
terial to the risk,’ or are willfully false.18 

Falsity and determination thereof. The truth or 
falsity of statements as to habits depends upon the 


had no brothers and sisters when he 
had half brothers and sisters did not 
avoid the contract, especially in view 
of the statutory provision that no 
misrepresentation in procuring insur- 
ance shall avoid the policy unless the 
matter misrepresented shall have 
contributed to the eontingency on 
which the policy is to become pay- 
able. Schmidt v. Supreme Court U. 
O. F., 228 Mo. 675, 129 SW 653 [rev 
124 Mo. A; 165, 101 SW 625]. 

4 Bagby v. Court of Honor, 151 
‘Tll. A. 371; National Council K. & L. 
S..v. Dean, 183 Ky. 43, 207 SW 702; 
Sovereign Camp W. O. W. v. Hub- 
bard, (Tex. Civ. A.) 248 SW .732. 

fal Statements held fraudulent or 
tkknowingly false.-—Connors v. Na- 
tional Council K. & L. S., 210 Ill. A. 
65 (fraudulent denial of death of 
brother avoids policy); Fraternal 
Tribunes v. Hanes, 100 Ill. A. 1 (a 
knowingly false statement as to the 
cause of death of a parent of appli- 
cant avoids the contract). 
. [b] Number of brothers and sis- 
ters dead.—Answers to questions in 
an application, made part of the cer- 
tificate, as to the number of brothers 
and sisters who are dead and also 
whether death was from consump- 
tion, if not warranties, are material 
representations, and, being intention- 
ally and knowingly false, will defeat 
a recovery on the certificate. Nedved 
v. Court of Honor, 183 Ill. A. 390. 

[c] Statements held not know- 
ingly false. — Loesch v. Supreme 


Tribe B. H., (Tex. Civ. A.) 190 SW 
506. 
5. Ill.—Bailey v. Fraternal Re- 


serve Life Assoc., 202 Ill. A. 430. 

Mich.—O’Brien v. Brotherhood of 
American Yeomen, 183 Mich, 86, 150 
NW 130. ; 

Minn.—Villiott v. Sovereign Camp 
W. O. W., 145 Minn, 349, 177 NW 356. 
. Mo.—Claver v. Woodmen of World, 
152 Mo. A. 155, 133 SW 153. 

N. J.—Gilroy v. Supreme-Court I. 
Oy Fu ob Ne Jy Ts ( 584,767; Aol 03.7,.14 


‘LRANS. 632. 


[a]. Particular contracts con- 
strued.—(1) Where a society in an 
application prepared by it asked as to 
jnsanity of applicant’s parents, 
grandparents, uncles, and aunts, and 
also as to the health of _ parents, 
grandparents, brothers, and_ sisters, 
applicant was justified in assuming 
that information as to insanity of 
‘brothers and sisters was not there 
desired. Villiott v. Sovereign Camp 
Ve. O, W.,.145 Minn. 349, 177 NW 356. 
(2) A question in the medical exam- 
jnation as to whether any member of 
applicant’s household was affected 
with consumption, or had been so af- 


fected within the last two years, in- 
cluded those who had died within the 
two-year period. O’Brien v. Brother- 
hood of American Yeomen, 183 Mich. 
86, 150 NW. 130. (38) The question, in 
an application, “Have any of your 
parents or grandparents, 
aunts been subject to consumption, 
cancer, gout, scrofula, insanity or 
any other hereditary disease?’ is in- 
tended to refer to only hereditary 
diseases, or diseases the tendency to 
contract which is hereditary; and is 
not intended to seek information as 
to insanity brought on by disease and 
senility, so that the answer, ‘‘No,” is 
truthful, notwithstanding the insan- 
ity of applicant’s mother so brought 
on. Claver vy. Woodmen of World, 
152 Mo. A. 155, 133 SW 153. 

Construction of statements gener- 
ally see supra § 67. 

6 Loesch'yv. Supreme Tribe B. H., 
(Tex. Civ. A.) 190 SW 506. 

7. Loesch v. Supreme Tribe B. H., 
supra. 

8 Bailey v. Fraternal 
Life Assoc., 202 Ill, A. 430. 

9. Gilroy v. Supreme Court I. O. 
By Ti eNe i J. , £584,567 A 1037,,,14 
LRANS 632, 

Construction of questions and an- 
swers generally see supra § 67. 

10. Bailey v, Fraternal Reserve 
Life Assoc., 202 Ill. A, 430; Gilroy v. 
Supremeé» Court, 7, On By G5, Neo ds 
584, 67 A 1037, 14 LRANS | 632; 
Loesch v. Supreme Tribe B. H., (Tex. 
Civ. A.) 190 SW 506. 

{a] “The rule adopted by this 
court is that, with respect to ques- 
tions as to matters that the insurer 
must know are not within the per- 
sonal knowledge of the applicant, and 
with respect to those that call, not 
for definite statements of fact, but 
for statements of belief or opinion, 
the letter of the contract is to be con- 
trolled by its spirit and purpose, and 
the answers will be deemed warran- 
ties only of the bona fide belief and 
opinion of the applicant.” Gilroy vy. 
upreme Court I. O. F.,.75 N. J. L. 
584, 588, 67 A 1037, 14 LRANS 632. 

{b] Illustration.—A statement by 
applicant that his deceased maternal 
grandmother was never insane is a 
statement of opinion, and, where ap- 
plicant in good faith believes it, its 
falsity will not vitiate the certificate 
warranting the truth of the answers, 
and stipulating that he agrees that 
the literal truth of each shall be a 
condition precedent to any contract 
issued on the faith of the answers. 
Daniel v. Modern Woodmen of Amer- 
ica, 53 Tex. Ciy, A. 570, 118.SW 211. 

11. Gilroy v. Supreme Court I. O. 
Wi 16) Nw, Scan 684,67, A. 1037,, 14 


Reserve 


uncles or| 


LRANS 632 [disappr Hoagland v. 
Supreme Council R. A., 70 N. J. Ea. 
607, 61.A 982, in so far as such case 
can be regarded as holding in every 
case that the statement as to the 
cause of a parent’s death must be 
true on pain of forfeiture]. ras ¢ 

[a] Statement that applicant’s fa- 
ther died of pneumonia where he, in 
fact, died of phthisis, will not avoid 
the contract if such statement was 
made in good faith. Gilroy v. Su- 
preme Court I. QO, F., 75 N. J..L.584, 
67 A 1037, 14 LRANS ‘632, 

12. Coplin v. Woodmen of World, 
cet paeaey: 115, 62 S 7, AnnCasi916D 

ra . 

13. Loesch vy. Supreme Tribe B. 
H., (Tex. Civ. A.) 190 SW 506. 

[a] Cause of death.—That an ap- 
plicant stated in the application that 
she had one sister dead would put 
the society on notice as to the cause 
of the deceased sister’s death. Loesch 
v. Supreme Tribe B. H., (Tex. Civ, A.) 
190 SW 506. 

14. Breach of promissory war- 
ranty or condition subsequent see in- 
fra § 87. 

Life insurance contracts generally 
see Life Insurance § 176. 

15. See cases infra note 16 et seq. 

16. Fla.—Sovereign Camp W. O. 
W..v. McDonald, 76 Fla. 599, 80 S 566. 

Ill.—Clarke v. National Council K, 
& Ta, Sy. 210, Ill, A, 360, 

Iowa.—Collver vy. Modern Woodmen 
of America, 154 Iowa 615, 135 NW 67; 
Knapp v. Brotherhood of American 
Yeomen, 128 Iowa 566, 105 NW 63. 

Mo.—Hoagland vy. Modern Wood- 
men of America, 157 Mo. A, 15, 137 
SW 900. 

Tex.—Sovereign Camp W. O. 
Lillard, (Civ. A.) 174. SW 619. 

[a]. Tllustrations.—(1) Answers in 
an application that insured abstained 
entirely from the use of intoxicating 
liquors, and had always been a total 
abstainer, are warranties. Hoagland 
v. Modern Woodmen of America, 157 
Mo. A. 15, 187 SW 900. (2) Where 
an application warrants that appli- 
cant is of temperate habits, and that 
the application shall.be the basis of 
and part of the certificate, and that 
all statements in the application are 
true, and that any falsity or conceal- 
ment shall render the certificate void, 
and the certificate makes the.applica- 
tion the contract, statements as. to 
habits are warranties, which, if un- 
true, will defeat recovery on the cer- 
tificate. Sovereign Camp W. O. W. 
v. McDonald, 76 Fla. 599, 80 S 566. 


W. Vv. 


17. National Council K. & L. S. vy; 
Wilson, 147 Ky. 293, 148 SW 1000. 
18. McVey v. Grand Lodge A. QO, 


U. W., 53. N. J. L117, 20 A 878 
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seope and effect to be given to the questions and 
answers,'® and in determining such issue the ques- 
tions,2° as well as the answers,”! should be construed 
as a whole, and in case of ambiguity should be given 
an interpretation most favorable to applicant.?? In 
accordance with the general rule?* the practical con- 
struction placed by the parties on terms used in the 
questions will be adopted when such terms are am- 
biguous.24 A question as to whether applicant 
drinks certain intoxicating liquors,?> or as to what 
extent he uses alcoholic stimulants or narcotics,”® 
imports no more than an inquiry as to the habitual, 
not the occasional, use of such liquors or narcotics. 
But a statement that applicant had totally abstained 
from the use of liquor during a stated period cannot 
be construed to mean that he had abstained from 
the intemperate use of liquor,?’ and the warranty is 
broken by the fact of intoxication within that time.?® 
Matters of opinion or belief.29 An untrue state- 
ment made in good faith that applicant has never 
been intoxicated will not vitiate a certificate war- 
ranting the truth of the answers, since it is a state- 
ment of opinion merely, and not of fact.*° 
Reissuance of certificate. Where a certificate is 
reissued on change of beneficiary, or to include an 
additional beneficiary, and contains a statement re- 
affirming the original warranties, one of which was 
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as to the use of intoxicating liquors, the fact that 
applicant had become addicted to their use at the 
time of reissuance does not avoid the new certifi- 
cate, the warranty in that certificate referring to 
the use of lquors at the time of the original con- 
tract.*t 

[§ 77] g. Occupation.*? Where statements as to 
the occupation of applicant are made warranties, 
their falsity will avoid the policy** whether mate- 
rial or’ not.24 Even where the statements are mere 
representations, their falsity will defeat the insur- 
ance if they are material to the risk,®> as where the 
laws of the society prohibit the admission of appli- 
cants engaged in the occupation concerning which 
inquiry is made;*° and if such laws declare that 
the certificate shall be ipso facto canceled if appli- 
cant is engaged in a prohibited business, the falsity 
of the answer will invalidate the certificate at its 
inception, whether or not such occupation contrib- 
uted to applicant’s death.*7 The argument that, in 
view of the prohibition laws, applicant could not 
have been in the prohibited occupation of saloon 
keeper or bartender is fallacious.*® Where the ap- 
plication provided for avoidance of the certificate in 
case of false statements, concealment, or ‘‘evasion 
of facts,’’ a statement by applicant, who must have 
known that his business of saloon keeper made him 


19. ‘Beason v. Sovereign Camp W. 
O. W., 208 Ala. 276, 94 S$ 123; Keatley 
v. Grand Fraternity, 25 Del. 267, 78 
A 874; Grand Lodge A. O. U. W._v. 
Belcham, 48 Ill. A. 346 [aff 145 Ill. 
308, 33 NE 886]; Knights of Pythias 
of World v. Bridges, 15 Tex. Civ. A. 
196, 39 SW 333. j 

[a] TDlustrations.—(1) Where, in 
answer to a question as to the use of 
tobacco, applicant states that his use 
is moderate, it may be implied that 
a habit of using tobacco has _ heen 
formed. Grand Lodge A. O. U. W. v. 
Belcham, 48 Ill. A. 346 [aff 145 T11. 
308, 33 NE 886]. (2) In the con- 
struction of representations, made as 
warranties, that applicant has always 
been temperate in the use of liquors, 
and that his use was moderate, the 
words ‘“‘temperate’ and “moderate” 
should be given their ordinary sig- 
nification; and the fact that the order 
issuing the certificate afterward cre- 
ated a board of control with power to 
cancel the certificate of any member 
who became addicted to any vice 
which, in the opinion of the board, 
shortened his expectancy of life and 
rendered the risk more hazardous, 
does not affect the construction to be 
placed on the words in the applica- 
tion. Knights of Pythias of World v. 
3ridges, 15 Tex. Civ. A. 196, 39 SW 
333 


{b] Daily practice —A question 
asked an applicant for fraternal in- 
surance, “What is your daily practice 
in regard to the use of . . . liquors?” 
ealls for information as to whether 
applicant has a liquor habit to the 
extent of being a daily habit, and 
where he has no such habit, an an- 
swer to that effect is truthful, al- 
though at times he drank to excess, 
the word, “practice,’’ when used in 
connection with the word “daily,” 
suggesting the idea of doing a thing 
regularly, and signifying a habit or 
regular conduct. Keatley v, Grand 
Fraternity, 25 Del. 267, 78 A 874. 

Construction of statements gener- 
ally see supra § 67. 

20. Keatley v. Grand Fraternity, 
198 Fed. 264. 

[a] Yustration.—Questions in an 
application, ‘“‘What is your daily prac- 
tice in regard to the use of wines, 
spirits or malt liquors?” and ‘What 
has been your practice in the past?” 
must be construed together, and, 


when so construed, they call for ap- 
plicant’s daily practice as to the use 
of intoxicants. Keatley v. Grand 
Fraternity, 198 Fed. 264. 

21. Schon v. Modern Woodmen of 
America, 51 Wash, 482, 99 P 25. 

[a] Dlustration.—Where insured 
in answer to questions stated that he 
drank beer once in a great while, that 
he was almost a total abstainer, and 
that he had always been a total ab- 
stainer, insurer could not void the 
certificate because he had in another 
question misstated that he had al- 
ways been a total abstainer. Schon 
v. Modern Woodmen of America, 51 
Wash. 482, 99 P 25. 

22. Keatley v. Grand Fraternity, 
25 Del. 267, 78 A 874. 


23. See supra § 20. 
24. Hann v. Supreme Ruling F. M. 
C., 155 App. Div. 665, 140 NYS 666. 


[a] Tlustration.—Where insured 
expressly warranted in his applica- 
tion that he did not use spirituous 
liquors to excess, or use alcoholic or 
other stimulants, and that he was 
temperate in his habits, and in an- 
swer to questions as to his habit in 
the use of alcoholic liquors during 
his life said “Shave taken beer,” and 
that he had been intoxicated twice 
within the last three years, the last 
time six months ago, and was ac- 
cepted as a member on that showing, 
it was an understanding or construec- 
tion of the meaning of terms “tem- 
perate” and “using liquor to excess,” 
to the effect that occasional intoxica- 
tion and. drinking beer did not exclude 
a person so indulging from the cate- 
gory of temperate men who did not 
use intoxicants to excess, so that a 
denial of excessive use in an applica- 
tion for reinstatement was not un- 
true as between the parties, although 
insured continued to drink as before. 
Hann vy. Supreme Ruling F. M. C., 155 
App. Div. 665, 140 NYS 666. : 


25. Beason v. Sovereign Camp W. 
O. W. ‘208° Ala: '276.°94 S128: 
26. Knights of Maccabees y. An- 


derson, 104 Ark. 417, 148 SW 1016; 
Grand Lodge A. O. U. W. v. Belcham, 
145 Ill, 308, 33 NE 886 [aff 48 Tll. A. 
346]. To same effect Sovereign Camp 

. 'O. "W. -ve “Burgess, (Miss.)°31 
S 809; Endowment Rank Supreme 
Lodge K. P. v. Townsend, 36 Tex. Civ. 
A. 651, 88 SW 220. 

[a] Thus the 


questions, ‘‘Have 


you at any time used alcoholics or 
narcotics to excess? What is your 
daily consumption of wines, spirits 
or malt liquors,” refer to the habitual 
use of intoxicants to excess. Knights 
of Maccabees y. Anderson, 104 Ark. 
417, 148 Sw 1016. 

27. Collver v. Modern Woodmen of 
America, 154 Iowa 615, 135 NW 67. 

28. Collver v. Modern Woodmen of 
America, 154 Iowa 615, 135 NW 67. 

29. Generally see supra § 66. 

30. Daniel v. Modern Woodmen of 
Seger de 53 Tex. Civ. A, 570, 118 SW 


31. Eminent Household C. W. v. 
Matlock, 144 Ark. 126, 221 SW 858; 
Supreme Lodge K. P. v. Davis, 90 
Ark. 264, 119 SW 257. 

32. Breach of promissory war- 
ranty or condition subsequent see 
infra § 86. 

Life insurance contracts generally 
see Life Insurance § 174. 

33. Hartmann y. National Council 
K. & L. S., 190 Mo, A. 92, 175 SW 212; 
Klein vy. Supreme Council L. A., 92 
Misc. 216, 155 NYS 580: Levell vi 
Sey oe Arcanum, 9 Misc. 257,.30 NYS 


34. 


Levell v. Royal Arcanum, 
Supra, 
[a] That the nature of the busi- 


ness had nothing to do with appli- 
cant’s death is immaterial where the 
truth of the facts stated by appli- 
cant is warranted. Levell v. Royal 
Pree ie 9° Mise. 93257, >-80. 2 NYS 
aUod. 

35. Beck v. Sovereign Camp W. O. 
Wine dg Royis 7d, 2283S ote 

36. Beck v. Sovereign Camp W. O. 
W., supra; Holland v. Supreme Coun- 
ell O. CB. 54° Ni2 3) 490, 25/eAe 367% 
Sovereign Camp W. O. W. v. Wern- 
ette, (Tex. Civ. A.) 216 SW 669. ; 

[a] Palse statement that appli- 
cant is not engaged in the saloon — 
business will avoid the certificate 
where saloon keepers are excluded 
from membership with the society. 
Beck vy, Sovereign Camp W. O. W. 
190 Ky. 715, 228 SW 427; Holland v 
Supreme Council O. C. F., 54 N. J:-L. 
490, 25 A 367; Sovereign Camp W. O. 
W. v. Wernette, (Tex. Civi A.) 216 
SW _ 669. 
_87. Security Ben. Assoc, v. 
ning, 74 Colo. 394, 222 P 396. 
_88. Security Ben. Assoc. vy, Hen- 
ning, supra. 


Hen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 77-79] 
ineligible, that he was a ‘‘merchant’’ avoided the 
policy.*® And where the by-laws of the society allow 
members subsequently entering prohibited occupa- 
tions to continue the insurance upon payment of an 
additional assessment, such provision does not affect 
' members who made false representations as to occu- 
pation when the insurance was taken out.?? 

Falsity of statements and determination thereof. 
‘The rules of construction before stated for determin- 
ing the truth or falsity of the answers*! apply to 
representations and warranties as to occupation.*? 
The occupation to be disclosed is, in general, that in 
which applicant is engaged at the time of effecting 
the imsurance,*® and although a merely temporary 
suspension of an occupation prior to the application 
will not constitute a breach of warranty,** a sus- 
pension extending through several years, or resulting 
trom old age or other continuous disability, will 
amount to a breach.*® The term ‘‘occupation’’ in 
this connection means that which principally takes 
up one’s time, thought, and energy, one’s regular 
business or employment, the principal business of 
one’s life;4#® and hence an answer stating that ap- 
plicant’s occupation was that of carpenter may be 
found to be true, although at the time he is em- 
ployed at a mine.* é 

Partial recovery. Where the by-laws of the so- 
ciety provide for a reduction of the amount recover- 
able where a member receives an Injury in an em- 
ployment classed as more hazardous than that stated 
in his application, a certificate is not void because 
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the actual occupation of insured is more hazardous 
than that named by him in his application, but 
merely restricts the beneficiary to the recovery of 
the lesser benefit.*8 

[§ 78] h. Other Existing Insurance.*®? False an- 
swers to questions as to the existence of other insur- 
ance, if made warranties, will defeat recovery;°° 
and whether the statements are warranties or not 
they are ordinarily held to be material; and their 
falsity will prevent a recovery.®4 

Partial or incomplete answers. In case of a par- 
tial answer a warranty cannot be extended beyond 
the answer as given,®? and while mere nondisclosure 
of all other insurance may avoid the contract for 
fraud,®* it does not constitute a breach of war- 
ranty.°* If the answer is correct so far as it goes, 
the society, by issuing its policy, is precluded from 
defending on the ground that applicant did not fully 
answer.°® 

[§ 79] i. Prior Applications for Insurance.*¢ 
Where the answers to questions as to whether ap- 
plicant has previously applied for insurance in any 
other company and been rejected are made warran- 
ties, their falsity will defeat recovery.®? Moreover, 
it is generally held that such misrepresentations are 
necessarily material and will preclude recovery 
whether regarded as warranties or not,®°® and al- 
though there was no intent to deceive.®® So where 
the statute provides that misrepresentations, whether 
in the form of warranties or not, shall not avoid 
the contract unless made in reference to a matter 


39. Smith +v. Chapter General of 
America K. S. J. & M., 143 App. Div. 
532, 128 NYS 288 [rearg den 144 App. 
Div. 908 mem, 128 NYS 1146 mem]. 

40. Sovereign Camp W. O. W. Vv. 
Wernette, (Tex. Civ. A.) 216 SW 669. 


-41. See supra §§ 67, 72, 74, 75. 
42. Haley v. Supreme Court of 
Honor, 139 Ill. A. 478; Kenyon v. 


Knights Templar, etc., Mut. Aid As- 
soc., 122 N. Y. 247, 25 NE 299; Sov- 
ereign Camp W. O. W. v. Wernette, 
(Tex. Civ. A.) 216 SW 669. 

[a] Statements’ held not false.— 
(1) Where applicant is directed by 
the application to answer, among 
others, the following two questions, 
“Profession or occupation”: and “Is 
the person engaged in any way in the 
retailing of alcoholic liquors?” and 
applicant answers, “Importer. and 
wholesale dealer in wines and liq- 
uors’” to the first question, and ‘No; 
keep no bar, and sell only at whole- 
sale; have government license~ and 
town license,” to the second question, 
the interpretation of the answers is 
not in itself as a whole entirely free 
' from doubt or obscurity, and the con- 
clusion is warranted that applicant 
intended to be understood by the 
statement that he was selling by 
measure under his local license and 
that none other than sales by the 
‘drink were treated by him as at re- 
tail. Kenyon v. Knights Templar, 
ete., Mut. Aid Assoc., 122 N. Y. 247, 
25 NE 299. (2) Where, in such case, 
insured was in the habit of selling 
small measures of liquor to consum- 
ers, nevertheless, treating the an- 
swers as they are susceptible of be- 
ing treated, with some of the words 
used in the answer of applicant as 
explanatory of others, the import of 
the answers upon such a State of 
facts is not necessarily untrue in the 
sense requisite to constitute a breach 
of warranty. Kenyon v. Knights 
Templar, ete., Mut. Aid Assoc., supra, 
(3) A warranty that applicant was 
“managing a restaurant, etc.,” was 
not broken by the fact that he also 
regularly tended bar in the restau- 
rant. High Court “To 0.) Biv. 
Schweitzer, 70 Ill. A. 139 [aff 171 Ill. 
325, 49 NE 506]. (4) A certificate 


will not be avoided by a statement by 
applicant to a general question that 
he was not a “plow polisher,’ when 
in answer to another question he 
stated that he was a laborer, and the 
society did not specifically seek to 
ascertain what kind of labor he per- 
formed. Haley v. Supreme Court of 
Honor, 139 Ill. A. 478. 
- [b] Statements held false. — 
Where deceased from the time of his 
application until death was a member 
of a partnership engaged in the hotel 
and saloon business, deceased man- 
aging the hotel, and his partner the 
saloon, he was engaged in the saloon 
business within the by-laws of a fra- 
ternal insurer prohibiting the insur- 
ing of persons in such business, not- 
withstanding the clerk of the insurer 
construed the prohibition to extend 
only to those actively selling intoxi- 


cants, etc. Sovereign Camp W. O. W. 
Vv. RED (Tex. Civ. A.) 216 SW 
669. 


43. United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12 (holding that, 
where insured answered that he was 
a laborer, and he had been for many 
years without occupation, the policy 
was avoided). 

44. Supreme Lodge K. & L. H, v. 
Baker, 163 Ala. 518, 50 S 958; United 
Brethren Mut. Aid Soc. v. White, 100 
Paige 

{a] Thus one who has once had 
and followed an occupation continues 
to have it until he has abandoned it, 
either by quitting work in it with- 
out intention or ability to resume it, 
or by engaging in some other occu- 
pation not of a mere temporary char- 
acter. Supreme Lodge K. & L. H, v. 
Baker, 163 Ala, 518, 50 S 958. 

45. United Brethren Mut. Aid Soc. 
v. White, 100 Pa. 12. 

46. Sovereign Camp W. O. W, v. 
Craft, 208 Ala. 467, 94 S 831. 

47. Sovereign Camp W. O, W. v. 
Craft, supra. 

48, National Masonic Ace. Assoc, 
v. Seed, 95 Ill. A. 43. 

49. life insurance contracts gen- 
erally see Life Insurance § 183. 

50. Supreme Lodge K. P. v. Few, 
138 Ga. 778, 76 SE 91. 

51. Supreme Lodge K. P. v. Few, 


supra; Home Friendly Soc. v. Berry, 
94 Ga. 606, 21 SE 583; Bretzlaff v. 
Evangelical Lutheran St. John’s Sick 


pen Soc.,' 125 Mich. 39, 83 NW 
52. Triple Link Mut. Indemn. As- 


soc. v. Froebe, 90 Ill. A. 299. 

53. Triple Link Mut. Indemn. As- 
soc. vy. Froebe, supra; Robinson v. 
Supreme Commandery .U. O. G. G., 77 
App. Div. 215, 79, NYS.13° [aff 177 N: 
Y. 564 mem, 69 NE 1130 mem]. 

54. Triple Link Mut. Indemn. As- 
soc. v. Froebe, 90 Ill. A. 299; Robin- 
son v. Supreme Commandery U. O. 
Gr Tt. App. “Div. 21ip,0 199 NS de 
[aff 177 N. Y. 564 mem, 69 NE 1130 


mem]. 
55. See infra § 120. 
56. Life insurance contracts gen- 


erally see Life Insurance §§ 181, 182. 

57. Ill.—kKaraffa v. Supreme Court 
TeOs hs Poor D1. SAT sos" 

Kan.—Steele v. Sovereign W. O. 
W., 115 Kan, 159, 222 P 76. 

Mich.—-Genrow v. Modern Wood- 
men of America, 151 Mich. 250, 114 
NW 1009. 

Mo.—Kribs v. United Order of For- 
esters, 191° Mo. A. 524, 177 SW 766; 
Cundiff v. Royal Neighbors of Amér- 
ica, 162 Mo. A. 117, 144 SW 128. 

N. Y.—Clemans v. Supreme As- 
sembly R. 8S. G. F., 131 N. Y. 485, 30 
NE 496, 16 LRA 33. 

Okl.—Knights & Ladies of Security 
v, Grey, 70° OK), 79, 172. Pr 933. 

58. \Il1l].—Karaffa v. Supreme Court 
I. O. F., 159 Ill. A. 498. But see Fra- 
ternal Tribunes v. Hanes, 100 Ill. A. 
1 (holding that a false statement con- 
cerning previous rejections was a 
mere representation, not material to 
the risk, and did not avoid the con- 
tract), 

Ind.—Supreme Lodge M. A. F. O. v. 
Miller, 60 Ind. A. 269, 110 NE 
556. 

Kan.—Steele v. Sovereign Camp W. 
OQ. W., 115 Kan. 159, 222° P 76; 

Ky.—American Mut. Aid Soc. v. 
Bronger, 11 Kyl 902, 12 KyL 284. 

Pa.—Demboskie v. Polish Working- 
men’s Sick Fund, 80 Pa. Dist. 740 
(dictum). 

59. Supreme Lodge M. A. F. O. v. 
Miller; 60 Ind, A. 269, 110 Ni 556. 
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material to the risk or with a fraudulent intent,®° 
the good faith of applicant is immaterial where he 
falsely stated that he had never been previously 
rejected for insurance and such representation was 
the inducement to grant him the certificate.*t On 
the other hand it has been held that applicant under- 
takes to answer the question according to his know]l- 
edge or reasonable belief and not to misrepresent 
or suppress known facts, but does not warrant the 
absolute truth of his answer.°? 


Falsity and determination thereof. The truth or 


falsity of statements as to prior rejections is gen- 
erally a matter of construction of the questions and 
answers®?’ in accordance with the rules before 
stated.°¢ It has been held that a beneficial. or fra- 
ternal society is not a ‘‘company’’ within the mean- 
ing of a question whether applicant has been rejected 
by any ‘‘company.’’® On the other hand it has 
been held that an answer that applicant has never 
been rejected by any ‘‘life insurance company or 
association’’ is false where applicant, to his knowl- 
edge, had been rejected by another branch of the 
society in which he is applying for insurance.°® 
Where the statute provides that the word ‘‘com- 
pany’’ or ‘‘insurance company’’ shall include all 
corporations engaged as principals in the insur- 
ance business, except fraternal and benevolent or- 
ders,°? an-answer on examination for membership 
in a fraternal association, that applicant had never 
applied for membership with insurer or any other 
life insurance company, embraced life insurance 
companies in general and was not confined to or- 
ganizations of the same nature as insurer.®® 


60. See supra § 68. 225 SW 3387. 


61. Masonic Lite Assoc. y. Robin- 
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[§ 80] j. Relating to Beneficiary.°° False war- 
ranties as to the interest of beneficiaries or their 
relationship to applicant will avoid the contract of 
insurance.’° It has been held, moreover, that; where 
the laws of the society require the beneficiary to 
sustain a certain relationship to applicant, a state- 
ment as to such relationship, even though not war- 
ranted to be true, relates to a material matter and, 
if false, avoids the contract.71 On the other hand 
it has been held that such representation is not ma- 
terial to the risk where there is no provision in 
the society’s constitution or by-laws restricting the 
designation of beneficiaries, and hence its falsity 
will not preclude recovery.*? ‘Where the eligibility 
of a beneficiary depends upon his sustaining a par- 
ticular relation to the member, his eligibility is 
usually determinable as at the time of the member’s 
death,’* and hence a false representation that the 
beneficiary is applicant’s wife will not avoid the 
contract where, at the time of his death, he had 
married the beneficiary.’* 

Descriptio persone. A direction to the society 
that the certificate shall be payable to a named 
beneficiary, bearing a specified relationship to ap- 
plicant, is not a warranty or representation, and 
the fact that the proposed beneficiary does not sus- 
tain the stated relationship will not avoid the con- 
tract.” . 

[§ 81] C. Forfeiture of Right to Benefits’*—1. In 
General. While the forfeiture of fraternal insur- 
ance benefits is a reasonable and necessary penalty 
for the enforcement of contributions to the insur- 
ance fund and for the protection thereof,’7 the 


[a] Tlustrations.— (1) A false 


son, 149 Ky. 80, 147 SW 882, 41 
LRANS 505. 

62. Semm v. 
Be. 20" sred.: 895. 

63. See cases infra this note; and 
notes 65-68. 

[a] Particular statements con- 
strued.—(1) A statement by appli- 
cant that he had never been rejected 
by any physician, company, or as- 
sociation is false, where he had been 
rejected by a fraternal benefit society 
or its physician. Kribs v. United Or- 
der of Foresters, 191 Mo. A. 524, 177 
Sw 766. (2) A question to insured 
as to whether he had been rejected 
within six months must be held to 
refer to rejection by defendant, the 
questions preceding and following 
such question relating to matters 
concerning membership in defendant 
order. Supreme Lodge F., B, v. Jones, 
(Tex, Civ: A.) 143 SW 247. (38) Al- 
though applicant, in answer to a 
question which required the answer 
of, “yes” or “no,’’ as to whether he 
had previously been rejected for 
membership in other orders, failed to 
disclose that a local examiner of an- 
other order had told him that his ap- 
plication would probably be rejected, 
his certificate was not invalidated, 
where the local examiner had no au- 
thority to reject his application, and 
the opinion of such examiner was not 
contemplated by the question. Su- 
preme Lodge F. B. v. Jones, supra, 

64. See supra § 67. 

65. Lyon v. United Moderns, 148 
Cal. 470, 88 P 894, 113 AmSR 291, 4 
LRANS 247, 7 AnnCas 672, 

66. Alden v. Supreme Tent K. M. 
W.. 178 N. Y. 535, 71 NE 104. 

67. See statutory provisions. 

68. Knights & Ladies of Security 
v. Grey, 70° Okl. 79,172 P 933. 

69. Life insurance contracts gen- 
erally see Life Insurance § 184. 

70. Ark. — Brotherhood of 18 
Trainmen v. Merideth, 146 Ark. 140, 


Supreme Lodge K. 


Cal.—Caldwell v. Grand Lodge U. 
W., 148 Cal. 195, 82 P 781, 113 AmSR 
219, 2 LRANS 6538, 7 AnnCas 356. 

La.—Aubert v, Thibodeaux Benev. 
Assoc., 6 La. A. 569. 

Md.—Smith y. Baltimore, ete. R. 
Co., 81 Md. 412, 32 A 181. 


Oh.—Sovereign Camp W. O. W.: v. 


. Gallagher, 1. Oh. A. 368, 19. Oh, Cir. 


CtLin. (S230. 080 Ob ViCire Gte2 ie 

Pa.—Bohar y. Grand Fraternity, 22 
Pa. (Dist, bab. 

{al Tlustration.— A false war- 
ranty that the proposed beneficiary 
is the spouse or a relative of appli- 
eant, or is dependent on him, avoids 
the contract. Brotherhood of. R. 
Trainmen v. Merideth, 146 Ark. 140, 
225 SW 337 (where applicant falsely 
stated that the proposed beneficiary 
was his wife, recovery could not be 
had on the theory that, if not his 
wife, she was a lawful dependent); 
Caldwell v. Grand Lodge U, W., 148 
Cal. .195,- 82. P1781, 113) AmSR -219, 
2 LRANS 6538, 7 AnnCas 356 (where 
a by-law of the association required 
a beneficiary to be a member of the 
member’s family, related by blood, or 
dependent on the member, a state- 
ment of a member that the benefici- 
ary named by him was dependent 
on him amounted to a warranty); 
Smith vy. Baltimore, etc., R. Co., 81 
Md. 412, 32 A 181; Supreme Council 
A. L. H, v. Green, 71. Md. 2638, 17 A 
1048, 17 AmSR 527; Bohar v. Grand 
Fraternity, 22 Pa. Dist. 625. 

71. Ill.—Carter v. Employees’ Ben. 
Assoc. “A, <S. F.,-212) TILA. 2138. 

Nebr.—Stribling v. Fraternal Aid 
Union, 107 Nebr. 3638, 186 NW 317. 

Oh.—Sovereign Camp W. O. W. 


v. Gallagher, 1 Oh. A. 368, 19 Oh. 
ar Ct. Nw AS. Bboy (80, Oy Cit aot, 


Tex.—Gray v. Sovereign Camp W. 
Sega 47 Tex. Civ. A. 609, 106 SW 

Wis.—Koerts v. Grand Lodge O, H. 
S., 119 Wis. 520, 97 NW i163. 


statement that the beneficiary is a 
dependent of applicant avoids the 


contract. Sovereign Camp W. O. W. 
v. Gallagher, 1 Oh. A. 368,.19 Oh. 
Cir. Ct... N.S. 5855, 35 Oh. Giri Ceo erie 


(2) Where applicant named as the 
beneficiary a certain woman, stating 
her to be his wife, and concealed the 
fact that she was not his wife, and 
that another woman was his wife, 
and also that he had a child by her, 
there could be no recovery under the 
certificate. Carter v. American Steel 
Foundries Employees’ Ben. Assoc., 
2e2* Files Ane dh8y 

[b] Benefits payable to particular 
class.— Where a member of an as- 
sociation, whose rules provide for 
the issuance of death benefit. certifi- 
cates to a certain class, procures the 
issuance of a certificate to a woman 
on the false representation that she 
is a member of the class, such certifi- 
cate may be avoided on-the ground 
of fraud. Koerts v. Grand Lodge O. 
H. S., 119 Wis. 520, 97 NW 163. 

72. Supreme Lodge A. O. U. W. v. 
Hutchinson, 6 Ind. A. 399, 33 NE 816: 
Vivar v. Supreme Lodge K. P., 52 
N. J. L. 455, 20 A. 36; Story v. Wil- 
liamsburgh Masonic Mut. Ben. As- 
soc., 95 N. Y. 474; Bogart v. Thomp- 
son, 24 Misc. 581, 53 NYS 622. 

73. See infra § 135. ‘ 

74 De Benio v. Catholic Order of 
Foresters, 194 Ill. A. 616. 

75. Cunat v. Supreme Tribe B. H. 
249 Tll. 448, 94 NE 925, 34 LRANS 
1192, AnnCasi912A 213. [aff.157 Tl. 
A. 188]; De Benio v. Catholic Order 
of Foresters, 194 Ill. A. 616; Supreme 
Lodge A. O, U._W. y. Hutchinson, 6 
+ An 89.9, 3S HINES L6s 
. 76. Forfeiture of membership as 
distinguished from forfeiture of right 
He meaner se see Beneficial Associations 

Remedies for relief against wrong- 
ful forfeiture see supra § 6°. 7 

77. Sawyer v. Sovereign Camp W. 
O. W., 105. Nebr. 395, 181 NW 191, 
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law does not favor such forfeitures,7® and a for- 
feiture will not be enforced unless it is warranted 
by the clear and unambiguous terms of the con- 
In accordance with the general rule of 
construction®® provisions for forfeiture in the con- 
tract, as evidenced by the benefit certificate and the 
laws of the society, will, when possible, be liberally 
construed in favor of insured and strictly against 
the society, so as to avoid a forfeiture.** 
rule does not apply where the words in the contract 
are used in their fair and ordinary sense and there 
is no uncertainty as to their meaning.®? A forfeiture 
will not be upheld unless the society shows strict 


tract.*? 


' 78. Ark, — United Brothers of 
Friendship v. Haymon, 67 Ark. 506, 
55 SW 948. 

Cal.— Murray v. Home Ben. Life 
oT tae 90 Cal. 402, 27 P 309, 25 AmMSR 

Colo.—Knights of Maccabees of 
World v. Pelton, 21-Colo. A. 185, 121 
P 949. 

D. C.—Capital City Ben. Soc. 
Travers, 55 App. 214, 4 F. (2d) 290. 

Ill.—Knights Templars’, Ctes.. ta, 
Indemn. Co. v. Vail, 206 Tu. 404, 68 
NE 1103 [aff 105 Ill. A, 331]; Su- 
preme Council A. L. H. vy. Haas, 116 
il. A. 587; Lang v. North American 
Union, 226 Ill. A. 31; Old Colony L. 
Ins. Go. v. Graves, 200 willy As (ils 
Royal Circle v. Achterrath, 106 111. V 
439 [aff 204 Ill. 549, 68 NE 492, 98 
AmSR 224, 638 LRA 452]; Order of 
seen Friends y. Austerlitz, 75 Ill. 
kh 

Ind.—Benton Harbor Workingmen’s 
Mut. Protective Assoc. v. Leverton, 
178 Ind. 151, 98 NE 871; Supreme 
Tent K. M. W. v. Ethridge, 43 Ind. A. 
475,.87 NE 1049; 


' 


* gan-—Blliot v. Grand Lodge A. 
U. W., 2 Kan. A. 430, 42 P1009. 
“Mich. —Zender v. Detroit Lodge No. 


1K. R. A., 190 Mich, 624, 157 NW 361. 


Mo. Greer v _ Supreme Tribe B. H., 
195 Mo. A. 336, 190 SW 72; Peterson 
v. National Council K. & L. S., 189 
Mo. A. 662, 175, SW 284; Thompson 
v. Modern Brotherhood of America, 
189 Mo. A. 15, 176 SW 506; Winter- 
gerst v. Court of Honor, 185 Mo. A. 
373, 170 SW 346; Brittenham v. Sov- 
ereign Camp W. O. W., 180 Mo. A. 
523, 167 SW 587; Britt v. Sovereign 
Camp w..O. W., 153 Mo. A. 698, 134 
Sw 1073; Francis v. Supreme Lodge 
Ax OU: ‘W., 150 Mo. A. 347, 130 SW 
500; Walton v. Fraternal Aid Assoce., 
149’Mo.. A. 493, 130 SW 1124; Burch- 
ard y. Western Commercial Travelers 
Assoc., 189 Mo. A. 606, 123 SW. 973; 


Leech v. Order of R. Telegraphers, | 


130 Mo. A. 5, 1099 SW 811; Bange v. 
Supreme Council L. H., 128 Mo, A. 
461, 105 SW 1092; Lewis v. Western 
Funeral Ben. Assoc., 77 Mo. A. 586; 
Siebert v. Supreme Council O. C. By 
23 Mo, A. 268. 

Nebr.—Donnelly v. Sovereign Camp 
Ww. O. W., 111 Nebr. 499, 197 NW 125; 
Sharpe v. Grand Lodge. AY O18 UsiWe. 
108 Nebr. 193, 188 NW 100, 189 NW 
176; Soehner v. Grand Lodge O,.S.-H., 
74 Nebr. 399, 104 NW 871. 

N. \ J.—Autrim — v. fr awk a 
Benev. Assoc., 93 N. J. L. 213, 107 A 
458: Johnson v. Grand Lodge 7a OF 
DU. W:, 8i-N. J. L.%511,7°79 Av 333. 

“ N. Y.—Tierney_ v. Perkins, 111 
Misc: 331, 181 NYS 319 [rev on other 
grounds 193 App. Div: 611, 185 NYS 
191]: Morris v. Krakauer 
Men’s Assoc., 16 Misc. 35, 


Soc., 6 NYSt 365, 17 AbbNCas 53, 2 
HowPrNS 228. 

~ Oh—Commercial Travelers’ Life, 
etc., Assoc, v. Bagnell, 9 Oh. A. 458. 
3 Pa.—Sporrer vy. German Roman 
Catholic Knights of St. George, 70 
Po. Fuper. 612: Washington Camp v. 
Funeral Ben. Assoc., 8 Pa. Dist. 198. 
” ‘Tenn.—Tndependent Order of For- 
esters vy. Cunningham, 127 Tenn. 521; 


U. S. Benevolent | 
Soe. v. Watson, 41 Ind. A. 452, 84 NE| 
| Constructora v. De Orona, (Civ. A.) 


1170 SW 346; 


Young | 
37 NYS) 
948; Payn v. "Rochester Mut. Relief | 
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156 SW 192, 5 ALR 1569. 

Tex.—Sociedad Union Mexicana La 
Constructora v. De Orona, (Civ. A.) 
288 SW 1111. 

Utah.—Moran v. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

Wash.—Logsdon v. Supreme Lodge 
. W. A., 34 Wash. 666, 76 P 292. 

Ont.—Hamilton vy. Mutual Reserve 
L., Ins. Co., 7 OntWR 430. 

Que. — Maille v. L’Union des 
upretere Boulangers, 12 Que. Super. 

79. Colo.—Knights of Maccabees 
of World y. Pelton, 21 Colo. A. 185, 
121, P 949: 

D. C.—Capital City Ben. Soc. v. 
Travers, 55 App. 214, 4-F. (2d) 290. 

Til. —Zeman v.: North American 
Union, 181 Ill. A. 551 [aff 263 Ill. 304, 
105 NE 22]. 

Miss.—Morgan y. Independent Or- 
der of Sons & Daughters of Jacob, 90 
Miss. 864, 44 S 791. 


' Nebr.—Donnelly v. Sovereign Camp. 


W. O. W., 111 Nebr. 499, 197 NW 125. 
N, J.—Johnson y. Grand Lodge A. 
OS UAW GS ING Sida, BEER 9. VAs 833. 
Tex.—Sociedad Union Mexicana La 


288 SW 1111. 

Forfeiture or avoidance for breach 
of affirmative Me ncnare? is or pend eer. 
precedent see supra § 6 

80. See supra § 21. 

81. Ala.—Sovereign Camp W. O. 
W..v. Adams, 204 Ala. 667, 86 S 737. 

Ill.—Lang. v. North American 
Union, 226 Ill. A. 31; Dugan v. In- 
ternational Assoc. of Bridge, etc., 
Workers, 202 Il]. A. 308; Grand Lodge 
A. O- U, W. v.. Oetzel) 139 5111. A 4; 
jag v. Yeomen of America, 125 1. 

6. 

Ind.—Modern Woodmen of America 
v. Hall, 190 Ind. 493, 130 NE ys 
Brotherhood of Painters, ete. v. 
Peters, 46 Ind. A. 738, 92 NE 183; 
Brotherhood of Painters, etc. v. Bar- 
ton, 46 Ind. A, 160, 92 NE 64; Su- 
preme Tent K. M. W. vy. Ethridge, 43 
Ind. A. 475, 87 NH. 1049; U. S. Benevo- 
lent Soc. v. Watson, 41 Ind. A. 452, 84 
NE 29. 

Iowa.—Clark v. Iowa State Travel- 
ing Men’s Assoc., 156 Towa 201, 135 
NW 1114, 42 LRANS 681. 

Kan.—Grand Lodge A. O.'U. W, v. 
Smith, 76 Kan. 509, 92 P 710. 

‘Mich.—Zender vy. Detroit Lodge No. 
1K. R. A.. 190 Mich, 624, 157 NW 361. 

Miss.—Morgan v. Independent Or- 
der of Sons & Daughters of Jacob, 90 
Miss. 864, 44 S 791. 

Mo.—Corbin v. Mystic Workers of 
World, (A.) 226 SW 64; Wintergerst 
vy. Court of Honor, 185 Mo. A. 373, 
Brittenham v. Sovereign 
Camp W. O. W., 180 Mo. A. 523, 167 
SW _ 587; Leech ¥. Order of R. Teleg- 
raphers, 130 Mo. A. 5, 109 SW 811. 

Nebr. ” Meyer Vv. Supreme Lodge K. 
P., 104 Nebr. 505, 177 NW 828, 180 
NW 579. 

N. J.—Coghlan v. Supreme Con- 
clave. I. 0. H.,. 860 Ned 41,. 91 A 
132; Johnson vy. Grand Lodge A, O. 
We AW 81 N. | Se plas 514, 79 A388. 

Ra Y.—Pfeifer Ve Supreme Lodge 

SUB; Shy i7T3eNOYY 418,66, NH 108; 
Pitopatrick vy. Knights of Columbus, 
143 App. Div. 540, 128 NYS 366 [rearg 
den 144 App. Div, 936 mem, 129 NYS 
1122 mem, and aff 206 N. Y. 726 mem, 
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compliance with all necessary conditions precedent 
upon which it is based.®? 

Delegation of right to forfeit. In the absence of 
express authority to do so, the society cannot. dele- 
gate the power of forfeiture to a subordinate body. = 

[§ 82] 2. Grounds**—a, Dissolution or Suspension 
of Subordinate Body. The dissolution of a subordi- 
nate lodge of a beneficial or fraternal society does 
not of itself forfeit the right to benefits under a 

| certificate issued by the society to a member of-the 
lodge,®® where, after such suspension, the member 
paid all dues to the supreme body.8? 
suspension of a subordinate lodge of itself ordinarily 


Nor does the 


100 NE 1127 mem]. 

Tenn.—Independent Order of For- 
esters v. Cunningham, 127 Tenn. 521, 
156 SW 192, 5 ALR 1569, 

Tex.—Sovereign Camp W. O. W. v. 
Akins, (Civ. A.) 219 SW 492; Hay- 
wood v. Grand Lodge K. P., (Civ. A.) 
138 SW 1194; Daniel v. Modern Wood- 
men of America, 53, Lex Civ. Ac 570, 
118 SW 211. 

Utah.—Moran y. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

[a] Where there is an inconsist- 
ency in the by-laws as to payment of 
dues by members and the question 
arises whether there has been a for- 
feiture because of nonpayment, the 
court will, where interpretation is 
possible, construe the by-laws so as 
to give insured the benefit of the 
provisions favorable to him. Grand 
Lodge A. O. U. W. v. Smith, 76 Kan. 
5093192 —PrT10! 

[b] Construing by-laws together. 
—By-laws providing for forfeiture 
will be construed so as to avoid a 
forfeiture, if the language employed 
therein, considered in connection with 
the other by-laws, will admit of such 
construction. Connelly v. Shamrock 
Benev. Soc., 48 Mo. A. 283. 

82. Greer v. Supreme. Tribe 8; H., 
195 Mo. A. 336, 190 SW 72; Graves v. 
Knights of Maccabees of ‘World, 199 
N. Y. 397,92 NE 792, 139 AmSR 912; 
Geis v. Order of United Commercial 
pee Veter s: 14 Oh. A. N39 29" O.4 Cs oA. 


83. Burchard v. Western Commer- 
cial Travelers Assoc., 1389 Mo. A. 606, 
123 SW 973; Bange v. Supreme Coun- 
ron Lycee Drag = ka 428 Mo. A. 461, 105 SW 
1092; Donnelly we Sovereign Camp 
W. O. W., 111 Nebr. 499, 197 NW 125; 
Autrim vy. Telegraphers’ Benev. As- 
soc.,.93. N., Js .5213, L07A. '458) 

84. State v. Fraternal Mystic Cir- 
cle, 9 Oh. Cir. Ct. 364, 6 Oh. Cir. Dec, 

Construction of amendments of 
laws relating to forfeiture, etc. see 
supra § 37. 

Delegation of power of suspension 
or expulsion see Beneficial Associa- 
tions § 58. 

85. Generally see Beneficial Asso- 
ciations § 79, 

86. Kehrbaun v. Kegal, 17 Misc. 
635, 40 NYS 589: Orefice v. Grand 
Lodge F. U. M. I. O. 8S. 1., 188 NYS 205, 

[a] Rule applied. —A member ofa 
subordinate lodge, who, on the sub- 
ordinate lodge’s withdrawal from a 
death benefit paying institution un- 
der the control of the grand lodge, 
paid a certain sum to retain member- 
ship in the benefit organization, pur- 
suant to the subordinate lodge’s no- 
tice that payment of such amount 
would be sufficient for such purpose, 
was a member in good standing, al- : 
though the grand lodge returned the 
amount with notice that a new ap- 
plication, payment of a new admis- 
sion fee, and the passing of a new 
medical examination would be neces- 
sary for members of the subordinate 
lodge to retain membership in the 
benefit organization. Orefice v. Grand 


poeee F., U, M. I. 0. S. I, 188 NYS 
05. 
87. Starting v. Supreme Council 


R, T. T., 108 Mich. 440, 66 NW 3840, 
62 AmSR 709. 
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work a forfeiture of the rights of members thereof 
who have complied with the laws of the society up 
to the time when the benefits accrue.** The consti- 
tution and by-laws of the society sometimes pro- 
vide, however, that suspension of a subordinate 
lodge ipso facto works a suspension of its mem- 
bers;°®° and that to entitle them to benefits subse- 
quently accruing they must apply to the society for 
reinstatement®® or transfer to another subordinate 
lodge.®t These provisions are binding on the mem- 
bers, and unless the prescribed conditions are com- 
plied with their right to benefits will be forfeited,” 
although the suspension of the subordinate lodge oc- 
curred without fault on their part,®* and although 
the society has given them no notice of the suspen- 
sion of the subordinate lodge.®* But the defense 
that the subordinate lodge to which a member be- 
longed had been suspended is a technical one which 
must be made out with literal exactness,®> and if the 
suspension is not in strict accordance with the laws 
of the society its members’ rights are not forfeited.®*® 
An unauthorized suspension of a subordinate lodge,®” 
as for nonpayment of an assessment which has been 
properly tendered,®* or paid to an officer of the local 
body,®® will not prevent recovery by the beneficiary 
of a member in good standing at the time of his 
death. And where the laws of the society require 
members of a suspended subordinate lodge to trans- 
fer to another subordinate lodge, failure to affiliate 


Grand Camp Colored Wood- a 


88. 
4 Ont. 535. 


men vy, Ware, 107 Ark. 102, 153 SW 
1114; United Brothers of Friendship 2. 
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with another lodge is not ground of forfeiture where 
application was prevented by the supreme lodge. 

Conditions of reinstatement or transfer to another 
lodge. A provision requiring a certificate of good 
health as a prerequisite to reinstatement of a mem- 
ber of a suspended lodge is unreasonable as applied 
to a member who was in good standing at the time 
of the suspension, but whose health had failed prior 
to that time.? On the other hand it has been held 
that, where the constitution of a society provides 
that no applicant over a specified age shall be ad- 
mitted to beneficial membership, a member of a 
subordinate lodge which is suspended for nonpay- 
ment of dues to the superior body, and whose appli- 
cation for admission to other subordinate lodges is 
refused because he is over the specified age, loses 
his right to benefits.® 

[§ 83] b. Suspension, Expulsion, or Withdrawal 
of Member.* If, before the happening of the event 
on which benefits become payable, a member of a 
beneficial or fraternal society is duly suspended, the 
right to claim benefits on the happening of that 
event is thereby forfeited,® unless the laws of the so- 
ciety provide for reinstatement on certain conditions 
with which the member complies. With stronger 
reason the lawful expulsion of a member works a 
forfeiture of the right to claim subsequent bene- 
fits.” But a suspension or expulsion must be legal 
in order to work a forfeiture,? unless the member 


Waiver of, or estoppel to claim, 
wrongful suspension see infra § 111. 
See infra §§ 103-105. 

Marcus v. National Couneil K. 


a 


v. Haymon, 67 Ark. 506, 55 SW 948; 
Washington Camp v. Funeral Ben. 
Assoc., 8 Pa. Dist. 198; Supreme 
Lodge N. R. A. v. Turner, 19 Tex. Civ. 
A. 346, 47 SW 44. 

89. See cases infra note 90 et seq. 

90. See cases infra this note; and 
note 92 et seq: 

[a] Construction of by-laws. — 
Where the by-laws provide that th 
failure of a Subordinate lodge to re- 
mit assessments to the supreme 
lodge within a certain time shall sus- 
pend the subordinate lodge, and that 
in such case the supreme president 
may deprive the members of the sub- 
ordinate lodge of all benefits from 
the death benefit fund, the suspen- 
sion of the lodge does not suspend 
its members so as to require an ap- 
plication by them for reinstatement, 
but its only effect is to deprive the 
members of the death benefit fund 
during the period of Suspension, espe- 
cially where other sections provide 
explicitly as to suspension and rein- 
statement of members for failure to 
pay assessments. Supreme Lodge N. 
R. A. v. Turner, 19 Tex. Civ. A. 346, 
47 SW 44. 

Reinstatement of members gen- 
erally see infra § 102. 

91. See cases infra notes 92, 1, 3. 

92, Lamb v. Knights of Birming- 
ham, 10 Pa. Dist. .383, 26 Pa. Co. 
148; Sovereign Camp W. O. W. vy. 
Hicks, 37 Tex. Civ. A. 424, 84 SW 425. 

93. Peet v. Great Camp K. M. W., 
83 Mich. 92, 47 NW 119. 

94. Peet v. Great Camp K. M. W., 
supra. 

9%. District Grand Lodge No. 23 
U. Oo. O. F. A. v. Hill, 3 Ala. A. 483, 
57. S AT. 

96. Young v. Grand Lodge S. P., 
173 Pa. 302, 33 A 1038 [aff 3 Pa. Dist, 
209, 34 WkKlyNC 100]. 

97. Royal Circle F. W. v. Paine, 
103 Ark. 171, 146 SW 142. , 

98. Royal Circle F, W. v. Paine, 
supra. 

99. Riess v. Supreme Conclave I. 
O. H., 177 App. Div. 845, 164 NYS 878. 

Failure of local officer to remit gen- 
erally see infra § 95. 


F., 66 App. Div. 259, 72 NYS ‘806 [aff 7. 


384 Misc. 556, 70 NYS 397, and aff 176 

N.. Y. 132, 68 NB*145]. 

3. Fox v. Junior Order © United 
American Mechanics, 110 S. C, 337, 
96 SE 542, LRA1918F 778. 

4. ‘Cross references: 

Generally see Beneficial Associations 
§§ 58-69. 

Nonpayment of dues and assessments 
as working suspension ipso facto 
and consequent forfeiture of bene- 
fits see infra § 99. Y 

Recovery of assessments paid see 
supra §.51. 

Suspension as affecting “good stand- 
ing” of member see infra § 84. 
5 Ark. Supreme Lodge K. & L. 
ey v. Johnson, 81 Ark. 512, 99 SW 
Ga.—Supreme Conclave K. D. v. 


Warwick, 110 Ga. 388, 35 SE 645. 
Ill.— Busta v. Court of Honor, 172 
TAN TeLe 
Ind.—Supreme Lodge K. H. vv. 


Hahn, 43 Ind. A. 75, 84 NE 837. . 

Ky.—Roberts vy. Brotherhood of 
Locomotive Firemen, ete., 156 Ky. 
189, 160 SW 924; Supreme Council 
Cc. K. A. y. Winter, 108 Ky. 141, 55 
Sw 908, 21 KyL' 1583 (so holding, 
although there was no express pro- 
vision for a forfeiture of benefits ‘in 
the rules of the society). 

Mich.—Edgerly v. Ladies of Mod- 
ern Maccabees, 185 Mich.’ 148, 151 
NW 692. 

Miss.—Odd Fellows’ Ben. Assoc. v. 
Ivy, 105 Miss. 423, 62 S 423. 

Nebr. —Cunningham vy. Modern 
Brotherhood of America, 96 Nebr. 
827, 148 NW 918. 

N. H.—Dunn y. Merrimack County 
Odd Fellows’ Mut. Relief Assoc., 68 
N., H. 365, 44 A 484, 

N. Y.—wWinter v. Independent Or- 
der A. I., 88 NYS 354. 

Pa.—Aldridge vy. Baltimore, 
R. ‘Co. 89 Pai Co, 312, 

S. C.—Belue v. United Commercial 
Travelers, 121 S.C. 179, 117 SE 591. 

Tex.—Gilmore v. Grand Temple, 
ete), KOS DieLT! TV O;TR Civ: TA. e222 
SW 294; Tabor v. Modern Woodmen 
of America, (Civ. A.) 163 SW 324. 


& L. S., 134 Minn. 338, 159 NW 835; 
Rigler v. National Council K. & L. 
S., 128 Minn. 51, 150 NW 178; Bis- 
kupski v. Pospisil, 7 Misc. 434, 27 
NYS 1018; Foxhever vy. Order of Red 
Cross, 24 Oh. Cir. Ct, 56, 

[a] In England it has been held 
that a member of the Society of the 
Widows’ Fund of the Faculty of Pro- 
curators in Glasgow, who joined the 
society under an act of parliament by 
which every member of the faculty 
was obliged to join the society, does 
not lose his right to contribute to the 
funds and to enjoy the benefits of the 
society by reason of his having been 
expelled from the faculty for miscon- 
duct. J. C. v. Society of Contribu- 
tors to Widows’ Fund, etc., [1908] A. 
Cy 182. 

8. Cal.—Linneweber v. Supreme 
Council C. K: A., 30 Cal. A..315, 158 
P 229. 

Conn.—Clark v. Star of Hope Lodge 
Su 12:-Of S) Bly #81) Conn: 2470 
o ‘ 

Ill.—Clow v. Western Life Indemn, 
Co., 182 Ti) AY 251, 

Md.—Dague vy. Grand Lodge B. R. 
Os 111 Md, 95) %2 A’ Tae 

Minn.—Spiegel v. Locomotive En- 
gineers Mut. Life, etc., Assoc., 166 
Minn. 366, 207 NW 722. 

Mo,.—Boward v, Bankers’ Union of 
World, 94 Mo, A. 442, 68 SW 369; 
Lewis vy. Western Funeral Ben. As- 
soc., 77 Mo. A. 586. 

Nebr. — Cunningham | vy. 
Brotherhood of America, 
827, 148 NW 918. 


Modern 
96 Nebr. 


N. Y.—Evans v. Switchmen’s Union - 


of North America, 207 App. Div. 465, 
202 NYS 547; Wilcox v. Supreme 
Council R.’A., 151 App. Div. 297, 136 
NYS 377 [rev 66 Misc. 253, 123 NYS 


‘aps 83 (aff 210 N. Y. 370, 104 NE 624, 52 
etc,, | 


LRANS 806)]; Strauss v. Thoman, 60 
Mise. 72, 111 NYS 745. 
N. C.—Lyons v. Grand Lodge K. P., 
172 N. C. 408, 90 SE 423. 
Tex.—Supreme Lodge K, H. v. 
Wickser, 72 Tex. 257, 12 SW 175. 3 
Wis.—Clune v. Catholic Order of 
Foresters, 172 Wis. 79, 178 NW 243. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


™” I 


§§ 83-84] 


waives the illegality ;° and where proceedings for the- 


expulsion of a member are void for irregularity, and 
the society subsequently refuses to receive dues ten- 
dered by him, his failure to continue to tender such 
dues cannot prejudice his rights.1° However, where 
a judgment of expulsion is not appealed from as 
provided by the laws of the society, it can be at- 
tacked in an action on the certificate only on the 
grourd that it is absolutely void. Where the 
constitution of the society authorizes punishment 
of members only by fine or expulsion, the society 
has no right to suspend a member, and thereby de- 
prive him of its benefits while leaving him subject 
to the payment of dues;!” and a benevolent society, 
in the absence of any provision in the constitution 
or by-laws to that effect, cannot affect a member’s 
right to sick benefits which have already accrued 
by expelling him’ on the theory that his claim is 
fraudulent.1* 

Members who withdraw from the society lose their 
interests in the funds accumulated for payment of 
benefits.14 So a member of a subordinate lodge 
who, with other members, secedes from the order 
and establishes a rival lodge thereby forfeits his 


[a] MTlustrations.—(1) It is no 20. U. 
detense to an action on a certificate | Lodge K. H., 
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S.—MeMurry v. 
20 Fed. 107. 
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membership, and his beneficiary is precluded from 
recovering on the contract of insurance.® But it 
has been held that withdrawal of membership does 
not, ipso facto, annul the contract.1® 

[§ 84] ¢. Loss of Standing. The rules of the so- 
ciety frequently provide that benefits are payable 
to only such members as are in good standing, in 
which case loss of standing forfeits the right to 
benefits.17 What constitutes ‘‘good standing’’ is 
determined from the laws of the society,'® and in 
the absence of any evidence as to what, under such 
laws, amounts to a loss of good standing, the mere 
fact that a member is in arrears in payment of 
dues at the time of his death does not establish 
that he was not in good standing.!® Generally, how- 
ever, good standing is lost, and the right to benefits 
consequently forfeited, by the nonpayment of dues 
and assessments;7° by the pendency of charges 
against the member;*+ by his suspension,?? or with- 
drawal,”° or the suspension of the subordinate lodge 
to which he belongs;?* or by the termination of his 
membership in some other way. A provision for 
forfeiture if the member is convicted of a felony?® 


Supreme Nonpayment of dues and assess- 


ments as ground for forfeiture gen- 


that the deceased member had been 
suspended by the local lodge for be- 
ing five days in arrears on monthly 
dues, the local lodge having no power 
to suspend. Lyons v. Grand Lodge 
K. P., 172 N. C. 408, 90 SE 423. (2) 
On failure of the committee to give 
accused member of a labor union a 
written copy of charges as required 
by the by-laws and to produce evi- 
dence at the trial, his expulsion, 
based on the committee’s report, was 
invalid, and at the time of death he 
was a member of the union. Spiegel 
vy. Locomotive Engineers Mut. Life, 
etc., Assoc., 166 Minn. 366, 207 NW 722. 

9. See infra § 111. 

10. Clune v. Catholic Order of For- 
esters, 172 Wis. 79, 178 NW 243; 
Langnecker v. Grand Lodge A. O. U. 
W., 111 Wis. 279, 87 NW 293, 87 Am 
SR 860, 55 LRA 185. 

11. Rigler v. National Council K. 
& L. S., 128 Minn. 51, 150 NW 178. 

12. Schassberger v. Staendel, 9 
WklyNC (Pa.) 379. 3 

13. Wuerthner v. Workingmen’s 
Benev. Soc., 121 Mich. 90, 79 NW 921, 
80 AmSR 484. é 

14. National Circle D. I. v. Hines, 
88 Conn. 676, 92 A 401. 

15. Marks v. U. S. Grand Lodge O. 
B. A., 108 Misc. 510, 178 NYS 536. 

16. Williamson v. Warfield, etc., 
Co., 136 Ill. A. 168 [aff 233 Ill. 487, 84 
NE 706]. 

Proceedings for forfeiture gener- 


ally see infra §§ 99-101. 
17. See Royal Circle F. W. v. 
Paine, 103 Ark. 171, 146 SW 142; 


Catholic Order of Foresters v. 
Lynch, 126 Ill. A. 439; Labranche v. 
St, Jean Baptiste Soc., 76 N. H. 237, 


81 A 698; Hughes v. Journeymen 
Horseshoers’ Protective Union, 29 
Misc. 327, 60 NYS 526; and cases 


infra this section. 

18. Independent Order of Calan- 
the v. Kelsey, 30 Ga. A. 714, 119 SE 
221. 

[a]. Member held in good stand- 
ing.—Under the constitution and laws 
of a fraternal order, a member was 
in good standing at the time of his 
death where he wes never suspended, 
or notified that he was in arrears or 
had been suspended, and the records 
of his local council showed he was 
in good standing, and it had regu- 
larly reported him as such and ac- 
counted -for the amounts’ which 
should have been paid by him. 
Deppe v. National Council J. O. U. A. 
M., (Mo. A.) 220 SW 974. 

19. Independent Order of Calan- 
the v. Kelsey, 30 Ga. A. 714, 119 SE 221. 


Conn.—Kelly v. Court R. F. Phelan 
No. 122 F. A., 78 Conn. 40, 60 A 1022. 

Ga.—Grubbs v. Comanche Tribe 
No. 6 I. O. R. M., 16 Ga. A. 11, 84 
SE 494 (holding, however, that a 
member is not “in arrears for dues” 
when his dues have been so far paid 
that he is in good standing). 

Ind.—United Brotherhood of Car- 
penters, ete. v. Dinkle, 32 Ind. A. 273, 
69 NE 707. 

Mo.—Moses vy. Rawlins, (A.) 222 
SW_ 865. 

N. Y.—Cowan v. New York Cale- 
donian Club, 46 App. Div. 288, 61 NYS 
714, 

Pa.—Mullin v. Hastings, 13 Pa. 
Dist. 611. 

Tenn.—Henegar v. National Coun- 
cil J. O. U. A. M., 5 Tenn. Civ. A, 225. 

Ont.—MecCuaig v. Independent Or- 
der Foresters, 19 Ont. L. 613, 14 Ont 
WR 935; McKechnie v. Grand Orange 
Lodge B. A., 18 Ont. L. 555, 13 Ont 
WN 413. 

[a] TWlustrations.—(1) Where the 
by-laws defined a member in good 
financial standing, entitled to share 
in death benefits, as one who was not 
indebted to a subordinate court for 
fines or assessments or anything else 
that may be charged against him as 
dues to an amount equal to six 
months’ dues, there can be no re- 
covery of benefits by the beneficiary 
of a member who was indebted to an 
amount exceeding six months’ dues, 
although, in order to make such in- 
debtedness, he was charged with a 
dollar for lottery tickets issued by 
the society in connection with a fair, 
for which he had failed to account. 
Kelly v. Court R, F. Phelan No. 122 
KF A., 78 Conn. 40, 60 A 1022. (2) 
Where the by-laws provided, ‘A mem- 
ber refusing or neglecting to pay his 
dues 6 months in advance in full is 
not in good standing 60 days after 
the first day of the semiannual pe- 
riod for which the amount is due,” a 
member was not in good standing 
after failure to pay dues within first 
sixty days of period for which they 
were due. Moses v. Rawlins, (Mo. 
A.) 222 SW 865, 866. 

{b] A member who is largely in 
arrears for dues and assessments is 
not in ‘good standing” within the 
meaning of his benefit certificate, and 
if he dies when so in arrears his 
beneficiary is not entitled to the 
benefit. McMurray v. Supreme Lodge 
K. H.; 20 Fed. 107. : 

[c] Member held in good standing 
at death.—Brande v. Fallon, 169 NYS 
126. 


erally see infra § 88 et seq. 

21. Emmons v. Hope Lodge No. 21 
I. O. O.-F., 15 Del. 187, 40 A 956 
(holding, however, that the member 
was in good standing at the time of 
his death); Mullen v. Court Queen 
City, O14 PY 70)N. He 3275, 47 vA 2b 

22. U.S.—Supreme Lodge K. P. v. 
Wilson, 66 Fed. 785, 14 CCA 264. 

Conn.—O’Grady v. Knights of Co- 
lumbus, 62 Conn, 223, 25 A 111. 

Ky.—Roberts v. Brotherhood of 
Locomotive Firemen, etc. 156 Ky. 
189, 160 SW 924. 

Mass.—Karcher vy. Supreme Lodge 
K.H., 137 Mass. 368. 

Oh.—Supreme Council C. K. A. v. 
Connema, 3 Oh. Cir. Ct. 130, 2 Oh. 
Cir. Dec. 74. 

Tex.—Gilmore y. Grand Temple, 
ete. Karé Ds Deh OmyP so nCCivea AS 
222 Sw 294. 

Ont.—McKechnie y. Grand Orange 


Lodge B, A., 18 Ont. L..555, 13 Ont 
WR 413. 
[a] Where, however, one rule pro- 


vides that the endowment should be 
paid “apon the death of any member 
. ; . in good standing at the time of 
his demise,” and that a member shall 
“be deemed in good standing for the 
purpose of claiming endowment who 
at the time of his death was not in- 
debted to his council,’ and another 
rule provides that ‘members four 
months in arrears for dues shall be 
facto suspended,’ and _ that 
legally suspended _ shall 
not be entitled to any of the privi- 
leges of membership whatever, until 
re-instated according to law,” the 
right of the beneficiary of a deceased 
member to recover the endowment 
depended on the question whether; 
the member at the time of his death 
was indebted to his council, and not 
on the question whether he had been 
suspended and not reinstated. 
O’Grady v. Knights of Columbus, 62 
Conn. 223, 25 A 111. 

23. Meyer v. American Star Order, 
2 NYS 492 (where the member ob- 
tained a withdrawal card from his 
lodge, and thereby ceased to exercise 
any voice or influence in it). 

24. See supra § 82. 

25. Ellerbe v. Faust, 119 Mo. 
6538, 25 SW 390, 25 LRA 149 (the ter- 
mination of membership in a lodge, 
which is in substance and effect an 
expulsion, although not so in form, 
forfeits the right to benefits). 

26. Overton y. Sovereign Camp W. 
O. W., 206 Ala. 584, 91 S 485, 23 ALR 
337 (member convicted of murder is 
not in ‘good standing’’), 
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means lawfully and finally convicted;?7 and where 
a member appeals from a conviction, giving a super- 
sedeas bond, and dies pending the appeal, there is 
no lawful conviction depriving him of his good 
standing.2® But the loss of good standing is no de- 
fense to an action on the certificate where such loss 
was caused by the wrongful acts of the society.’° 
A member not in good standing in the subordinate 
lodge to which he belongs, by reason of nonpayment 
of assessments, cannot obtain standing by sending 


money to the supreme body.*® 


Loss of standing after accrual of claim. 
only members in good standing are entitled to bene- 
fits in case of disability, a member need be in good 
standing only at the time he becomes disabled, and 
is not required to be in good standing at the time 
of making his claim or of bringing suit after the 


- claim has been rejected.** 


Loss of standing as to particular benefits. 
rules of the society may be such that a member may 
lose his standing so as not to be entitled to sick 
benefits at the time of his death, and yet be in good 


27. Baker v. Modern Woodmen of 
America, 140 Mo. A. 619, 121 SW 794; 
Woodmen of World y. Dodd, (Tex. 
Civ. A.) 184 SW 254. 

28. Baker v. Modern Woodmen of 
America, 140 Mo. A, 619, 632, 121 SW 
794. See Woodmen of World v. Dodd, 
(Tex. Civ. A.) 134 SW 254 (where the 
member died pending a motion for re- 
hearing on appeal). 

“Construing the language in the 
certificate of membership and in the 
by-laws of the defendant organiza- 
tion, we hold that the term, ‘shall be 
convicted of a crime or felony,’ as 
there used, means lawfully con- 
victed, convicted by a final judg- 
ment that stands and disposes of the 
case against the defendant beyond all 
- power of reversal or change or an- 
nullment by any authority. The 
death of this man, then having the 
Jawfulness of the conviction of the 
lower court before the Supreme 
Court, that very question of the law- 
fulness of his conviction being open 
and undetermined, freed him from 
further prosecution dnd removed 
from him the judgment of the lower 
court. The defendant had no right, 
under its issued certificate or its by- 
laws to claim a forfeiture, save under 
a lawful, a final and enforceable con- 
viction. Until the Supreme Court 
passed on the lawfulness of the ver- 
dict and sentence there was no en- 
forceable conviction, Baker could not 
be committed to prison, the giving 
and approval of the bond effectually 
preventing imprisonment in the peni- 
tentiary or elSewhere.”’ Baker v. 
Modern Woodmen of America, supra. 

29. Supreme Lodge K. P. v. Well- 
envoss, 119 Fed. 671, 56 CCA 287. 

30. International Order of Twelve 
K. & D. T. v. Wilson, (Tex. Civ. A.) 
151 SW 320. 


31. McMahon vy. Supreme Council 
O. C. F., 54 Mo. A. 468. 
32. Emmons v. Hope Lodge'No., 21 


I. O. O. F., 15 Del. 187, 40 A 956. 

33. Mullen v. Court Queen City 
OLR TON. F327, 47 A 257: 

34. Connelly v. Masonic Mut. Ben. 
Assoc., 58. Conn. 552, 20 A 671, 18 
AmSR 296, 9 LRA 428. 

35. Cross references: 

Death while engaged in a violation 

of law see infra § .170. 
Nonpayment of dues and assessments 

as forfeiting right to benefits see 

infra §§ 88-98. 

Sickness or death resulting from: 

Engaging in prohibited occupation 

see infra § 168. 
Use of intoxicating liquors or nar- 
cotics see infra § : 
Suicide see infra §§ 171-176. 
26. Halas v. Narodni Slovensky 
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Where 


The 


various kinds,°? 


Spolok, 162 Ill. A. 626; Britt v. Sov- 
ereign Camp W. O. W., 153 Mo. A. 
698, 134 SW 10738; Cunniff v. Jamour, 
31 Misc. 729, 65 NYS 38h7; Suckling 
v. Most Excellent Assembly A. O. M. 
P., 35 Pa. Super. 199. And see cases 
infra this section. 

[a] Forfeiture must be based on 
the precise condition laid down in the 
contract.—Britt v. Sovereign Camp 
W. O. W., 153 Mo. A. 698, 134 SW 


1073. 

37. Halas v. Narodni Slovensky 
Spolok, 162 Ill. A. 626; Cunniff v. 
Jamour,':.31 ‘Mise. .729, 65 NYS 317; 


Gibbs v. Order of United Commer- 
cial Travelers, 14 Oh. A. 439; Nickum 
v. Grand Lodge, 37 Pa. Co. 104. 

[a] Conditions as to autopsy held 
unreasonable.—A condition of for- 
feiture, in case of an autopsy not 
requested by the company, worded 
“notice thereof being first given to 
the Supreme Secretary at least seven 
(7) days in advance of the intended 
autopsy,” is unreasonable and unwar- 
ranted, and a forfeiture of the policy 
will not be declared on account of 
failure to give such notice. Gibbs v. 
Order of United Commercial Travel- 
ers. 14 Oh. A. 439. 

[b] Regulations as to wages of 
members; validity.—A provision in 
the constitution of an unincorporated 
trade association organized for the 
purpose of advancing the general 
welfare of its members that a mem- 
ber thereof who sustained an injury 
by accident while actually employed 
at the trade should receive certain 
accident benefits, provided he was 
working on the job where the injury 
was received at the wages prescribed 
by the organization, is valid and en- 
forceable. Cunniff v. Jamour, 31 
Misc. 729, 65 NYS 317. 

38. Supreme Ruling of Fraternal 
Mystic Cirele v. Turner, 105 Miss. 
468, 62 S 497. 

fa] Filing laws with commission- 
er of insurance and banking.—Under 
Code (1906) § 26386, a society is not 
entitled to rely on. violations of its 
laws and regulations as defenses to 
a suit on a certificate, where it had 
not filed its laws and regulations 
with the commissioner of insurance 
and banking. Supreme Ruling F. M. 
Cc. v. Turner, 105 Miss. 468, 62 S 497. 

39. See cases infra this note. 

[a] Conditions as to religion.— 
(1) Where a society is incorporated 
for the benefit of the sick of a certain 
congregation, and the membership is 
limited to communicants, a member 
of the church loses his membership 
in the society by withdrawing from 
the .church and joining another, al- 
though no formal charges are pre- 


Ne ae 
, — 


‘standing at that time so as to au’horize a recovery 
of death benefits** or funeral benefits.** 

Determination of fact of good standing. 
the society has been accustomed in all cases to refer 
to its officers the question whether its members con- 
tinued to be in good standing, it will, in the absence 
of any other provision for determining that ques- 
tion, be regarded as having made its contract with | 
the member in view of that usage, and the contract 
is to be construed as though it provided in terms 
that the question should be so determined.*+* 

[§ 85] d. Breach of Promissory Warranty or Con- 
dition Subsequent?*—(1) In General. 
of insurance between a beneficial society and a mem- 
ber, and the by-laws which enter into the contract, 
prescribe the conditions subsequent on which bene- 
fits are payable, and if the member violates any of 
these conditions the right to benefits is generally 
forfeited,*® provided such conditions are reason- 
able and valid,?’ and the society has complied with 
statutory: requirements.?® 


Where 


The contract 


These conditions are of 
the most usual of which are those 


ferred against him. State v. Society 
for Support of Sick, 5 CincLBul 124, 
6 Oh. Dec. (Reprint) 899, 8 AmLRec 
627. (2) So if the member does any 
act which ipso facto operates to ex- 
communicate him, the right to subse- 
quent benefits is forfeited. Barry v. 
Order. of Catholic Knights, 119 Wis. 
362, 96 NW _ 797. (3) Before the 
courts will deny a widow and chil- 
dren the benefit of a life insurance 
fully paid for by the husband and 
father, however, on the ground that 
he forfeited the insurance by the fail- 
ure to perform a mere religious duty 
required by the contract, they will 
scrutinize with considerable care the 
evidence of such forfeiture. Matt v. 
Roman Catholic Mut. Protective Soc., 
70 Iowa 455, 30 NW 799. 

[b] Membership in secret, non- 
catholic association. —A_ certificate 
providing that obligations thereunder 
should cease if the member belonged 
to a secret, noncatholic aid associa- 
tion is not forfeited by his member- 
ship in a secret aid society open. to 
Roman catholics, and not disapproved 
by that church. Geronime vy. Ger- 
man Roman Catholic Aid Assoc., 127 
Minn. 247, 149 NW 291. 

{[c] Funeral services conducted by 
nonorthodox priest.—A by-law which 
provides that, in case the funeral 
services of a deceased member are 
conducted by a nonorthodox priest, 
the death benefits are forfeited, will 
not be enforced, where the wife of a 
deceased member in good standing 
applies to the only orthodox priest 
in the neighborhood to conduct the 
services, and upon his refusal calls 
in an unorthodox priest who conducts 
the funeral. Telech v. Orthodox 
qeenons Mut. Aid Soc., 63 Pa. Super. 


[d] Requirement of vaccination.— 
A stipulation requiring applicant, if 
not vaccinated, to waive all claim for 
death from smallpox until he shall 
have been ‘successfully vaccinated” 
means only vaccination which pro- 
duces’ the usual symptoms of vac- 
cination, which is deemed effective, 
and does not mean such as would 
render the subject absolutely im- 
mune from smallpox. Sovereign 
Camp W. O. W. v. Woodruff, 89 Miss, 
546, 32 S 4. 

[e] Officer in arrears. — Where 
there is no provision in the contract 
of insurance or laws of the society 
avoiding policies for embezzlement, 
the fact that an officer, whose duty it 
is to collect assessments, was in ar- 
rears to the local lodge at his death 
for moneys collected, does not ren- 
der his insurance void because of an 
obligation taken by him not know- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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relating to the member’s occupation*® and habits;** 
and in determining whether there has been a breach 
of warranty or condition subsequent the general 
rules of construction‘? are applicable.*® 

Change of residence. Where the constitution, of 
the society, made a part of the benefit certificate, 
limits the membership to persons residing within 
certain territory, the certificate is not forfeited by 
a temporary sojourn outside the territory.44 And 
a condition requiring the member to keep the so- 
ciety’s secretary informed as to his residence is 
satisfied by giving notice of a change of residence 
to the agent of the society through whom the mem- 
ber obtained his policy and received notice of assess- 
ment, and to whom he paid assessments.*° 
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Effect of statute. A statute, providing that no 
misrepresentation made in obtaining a policy shall 
be deemed material or render the policy void unless 
the matter misrepresented shall actually have con-: 
tributed to the contingency or event on which the 
policy becomes due or payable,4® does not cover 
promises referring to the future and to be kept or ° 
broken after the policy takes effect.47 

[§ 86] (2) Occupation.*® Forfeiture of benefits 
may arise where the member violates the terms 


‘of the contract by engaging in an occupation pro- 


hibited or classed as hazardous or extrahazardous 
by such contract,*® without notice to the society or 
payment of an increased assessment, if notice or 
payment is required by the contract.°° Such provi- 


ingly to wrong or defraud the lodge. 
Knights of Maccabees of World v. 
Parsons, (Civ. A.) 179 SW. 78 [rev 
coins grounds 109 Tex. 14, 182 SW 
672]. 

[f] Condition held not applicable 
to existing members.—By-laws de- 
claring no person “shall become a 
beneficial member” if engaged in cer- 
tain prohibited occupations or with 
eertain habits and physical condi- 
tions, including, among others, preg- 
nancy as respectS women applicants, 
are applicable only to persons becom- 
ing members, and not those already 
members. Thompson v. Brotherhood 
of American Yeomen, 130 Wash. 179, 
226 P 498. 

[g] Sick benefits; conditions as to 
leaving house.—(1) A _ policy pro- 
vided that if a member should be- 
come wholly disabled from prosecut- 
ing any kind of business by reason 
of sickness, he should receive a 
weekly indemnity “during the time 
he was confined to the house and 
under a physician’s care.’ It was 
held that a member who was wholly 
disabled from prosecuting his busi- 
ness on account of sickness did not 
violate the conditions on which he 
was to receive indemnity by going 
out of the house, under the advice 
and direction of a competent physi- 
cian, for the purpose of taking exer- 
cise and receiving medical treatment 
at the physician’s office. Columbian 
Relief Fund Assoc. v. Gross, 25 Ind. 
A, 215, 57 NE 145. (2) Under a pro- 
vision of the by-laws that a member 
receiving support from the _ society 
shall not promenade about the city 
without asking leave from the so- 
ciety, a member who, while receiv- 
ing support from the society, ped- 
dles pencils, shoe strings, and other 
merchandise in and upon the streets 
and public places violates the condi- 
tion. Washalefski yv. Ciemieski, 19 
Pa. Dist. 213. (3) A by-law forbid- 

“ding a sick member to go out of the 
house after certain hours, the intent 
of the by-law being to guard against 
fraud in feigning sickness, has no 
application where, on the occasion of 
the alleged violation, the member at- 
tended meetings of the lodge. Gleavy 
v. Court Love, ete., 23 R. I. 85, 49 A 
387. (4) An association is not justi- 
fied in stopping payment of benefits 
to a member merely because he was 
geen on the street in inclement 
weather, which was not forbidden by 
the by-laws. Brubaker v. Denlinger, 
17 DLancLRev (Pa.) 212. (5) And 
where a by-law provides that a mem- 
ber receiving sick benefits shall for- 
feit the same if found absent from 
his home after 8 P. M., a member 
cannot be deprived of his benefits 
‘until he has been asked for his rea- 
sons for his absence and been unable 
to give an explanation. Loftus v. 
Division No. 7 A. O. H., .(N. J. Sup.) 
60 A 1119. (6) Where the by-laws 
authorized a member to empioy a 
doctor other than the society’s doc- 
tor, he could follow the directions of 
the doctor so employed, and a pro- 
vision as to following the directions 
of the society’s doctor was then in- 


applicable. Cirullo v. Society Sons 
ot Calabria, 257 Mass. 191, 153 NE 
532, (7) A sick member, exercising 
his right under the by-laws to em- 
ploy a doctor other than the society’s 
doctor, did not forfeit his right to aid 
because he followed the instructions 
of a doctor so employed to go to his 
office, although contrary to the in- 
structions of the society’s doctor. 


Cirullo vy. Society Sons of Calabria, 
supra. 

40. See infra § 86, 

41. See infra § 87. 

42. See supra § 20. 

43. See cases infra this section. 


44. Laue v. Grand Fraternity, 132 
Tenn. 235, 177 SW 941, LRA1915F 
1056, AnnCasi917A 376. 

45. United Brethren Mut. Aid Soc. 
v. McDermond, 12 WklyNC (Pa.) 73. 

46. See statutory provisions; and 
Supra § 68. 

47. Mathews v. Modern Woodmen 
of America, 236 Mo, 326, 189 SW 151, 
AnnCas1912D 483. 

48. Cross references: 

Generally see Life Insurance § 187. 
Breach of affirmative warranty or 

condition precedent see supra § 77. 

Sickness or death caused by engag- 


ing in prohibited occupation see 
infra § 168. 
49. Ala.—Sovereign Camp W. 


Oo 
W. v. Allen, 206 Ala. 41, 89 S 58. 
Ariz.—Sovereign Camp W. O. W. 
Vo Smith)” 22° Ariz’ 177193 -P! 758: 
Ark.—Sovereign Camp W. O. W. v. 
Arthur, 144 Ark, 114, 222 SW 729. 
Tll.—Moerschbaecher vy. Supreme 
Council Ri Ls -T38! Tit! 958 59° NEY LG 
52 LRA 281 [aff 88 Ill. A. 89]; Hatch 
v. Royal League, 233 Ill. A. 598; 
Zeman v. North American Union, 181 
Til. A--5d1 [aff 263 Ill. 304, 105 NE 
22]; Garrity v. Catholic Order of 
Foresters, 148 Ill. A. 189 [aff 248 Ill. 
411, 90 NE 753]: Mutual Protective 
League v. Langsdorf, 126 Ill. A. 572; 


Fraternal Aid Assoc. v. Hitchcock, 
121 Til, A. 402. 

Ky.—National Mut. Ben. Assoc. v. 
Heckman, 86 Ky. 254, 5 SW 565, 9 
KyL 


Mo.—Bosse v. Knights & Ladies of 
Security, 204-Mo, A. 18, 220 SW 993; 
Jegglin v. Sovereign Camp W. O. W., 
202 Mo. A. 367, 216 SW 815; Thomp- 
son v. Modern Brotherhood of Amer- 
ica, 189 Mo. A. 15, 176 SW 506; Brit- 
tenham v. Sovereign Camp W. O. W., 
180 Mo. A. 523, 167 SW 587; Clair v. 
Supreme Council R. A., 172 Mo. A. 
709, 155 SW 892; Pauley v. Modern 
Woodmen of America, 113 Mo, A, 473, 
87 SW 990. 

Mont. —Schwanekamp v. Modern 
Woodmen of America, 44 Mont, 526, 
120 P 806. 

Nebr.—Sawyer v. Sovereign Camp 
Ww. O. W., 105 Nebr. 395, 181 NW 191. 

Okl.—Modern Woodmen of America 
v. Weekley, 42 Okl. 25, 139 P 11388. 

Pa.—Porter v. Commonwealth Cas- 
ualty Co., 270 Pa. 508, 113 A 688. 

Tex.—Sovereign Camp W. O. W. v. 
Scott, (Civ. A.) 246 SW 1107. 

Wash.—Butler y. Supreme Court 
I. O. ¥., 60 Wash. 171, 110 P 1007. 

[a] What constitutes condition.— 


Where an applicant whom the society 


knew to be a brakeman stated his 
occupation to be that of a machinist 
and railroader, the fact that -he 
agreed to strike out the work “rail- 
roader” is not equivalent to an agree= 
ment not to act as a brakeman. Na- 
tional Mut. Ben. Assoc. v. Heckman, 
86 Ky. 254, 5 SW 565, 9 KyL 525. 

{b] Condition held not violated.— 
A certificate forbade insured to en- 
gage in the employment of a rail- 
road switchman, or of a car coupler 
on all trains except air-brake trains, 
and provided that a person should be 
held to be engaged in either of such 
occupations if the duties of his em- 
ployment required him occasionally 
or continuously to perform any of 
the duties of such occupations. In+ 
sured, as one of a gang of laborers, 
was doing common labor about rail- 
road shops. In aid of their labor 
they used a small engine operated by 
one man, but they did not work in 
the switch yards, or engage in the 
Switching and braking attendant on 
the making up or breaking up of 
trains. At the time of his death in- 
sured and another, who was in 
charge of the engine, were moving a 
“dead engine’ by pushing it into the 
shop, insured riding on the latter en- 
gine, and by some unknown means he 
fell off and was’ crushed. It was held 
that insured was not a railroad 
switchman, or a car coupler, nor did 
the duties incident to his employ- 
ment require him “to perform any of 
the work or duties of, or incident to,’ 
such occupations, within the mean- 
ing of the certificate. Batten v. 
Modern Woodmen of America, 131 
Mo..A, 381, 111: SW.513. 

[ce] To visit a mine does not work 
a forfeiture under a certificate con- 
taining a prohibition against “en- 
gaging in prospecting or mining.” 
Butler v. Supreme Court I. O. F., 60 
Wash. 171, 110 1007: . 

Effect of subsequent alterations of 
by-laws see supra § 38. 

Necessity of affirmative action by 
society see infra § F 

50. Ala.—Sovereign Camp W. O. 
W. v. Allen, 206 Ala. 41; 89 S 58. 

Ariz.—Sovereign Camp W. O. W. v. 
Smith, 22 Ariz. 1, 193 P 758. 

Ark.—Sovereign Camp W.O. W. v. 
Arthur, 144 Ark. 114, 222 SW 729. 

Mo. — Brittenham Vv. Sovereign 
Camp W. O. W., 180 Mo. A. 523, 167 
SW 587. 

Nebr.—White v. Sovereign Camp 
W. O. W., 108 Nebr. 203, 187 NW 815. 

Pa. — Porter Vv. Commonwealth 
Casualty Co., 270 Pa. 508,°1138 A 688. 

Tex.—Sovereign Camp W. O. W. v. 
Miller, (Civ. A.) 220 SW 635. 

Ont.—Wilson v. Sons of England 
Ben. Soc., 1 OntWN 144, 14 OntWR 912. 

{a] Construction of conditions.— 
Where a by-law required members to 
give notice of a change to specified 
hazardous occupations within thirty 
days after change of occupation, and 
to pay an additional assessment, an 
amendment thereto providing that 
members engaged in military serv- 
ice should be exempt from the addi- 
tional premium, and authorizing the 
executive council to put into effect 
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sions are valid and reasonable,*! and do not contra- 
vene a statute declaring void any contract by which 
one is restrained from exercising a lawful trade.*? 
‘But it has been held that, where a member was 
qualified as to his occupation at the time he entered 
into the contract of insurance, a subsequent change 
’to an occupation which the by-laws specified as 
extrahazardous, without declaring that the contract 
should be void in case such change was made, will 
not forfeit subsequent benefits.°* Where a certifi- 


cate provides that it shall be suspended while the: 


member is working in certain prohibited occupa- 
tions unless he pays an extra premium,°** the benefi- 
ciary cannot recover where the member was em- 
ployed in a prohibited occupation at the time of 
his death, although his death was from natural 
causes and not the result of exposure to dangers 
incident to sueh employment.®®> If the contract pro- 
‘vides that a member who fails to give notice of a 
change of occupation within a specified time shall 
stand suspended, the certificate of a member who 
dies before such time has elapsed does not become 


a rate of insurance for members in]|of occupation to 
the military service, and providing 
that “such rate’ should apply only 
to persons who joined the society 
after the adoption of the amendment 


Camp W. O. 
89 S 58. 
Le] 
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hazardous employments. 
W. v. Allen, 206 Ala. 41, 


Sufficiency 


[§ 86 


void for want of notice.5* 

Aviation. A provision of the contract prohibiting 
the member from engaging in the occupation of 
‘aviation?’ is not violated by service in the aviation 
branch of the army, where no reference to the army 
is made in such condition.” 

Entering military or naval service. A provision in 
the contract requiring insured, in case he enters 
the army or navy, to notify the society of that fact 
and to pay an additional sum in order to keep the 
policy alive for the full amount specified therein, is 
valid and mutually binding upon the parties.°® A 
member drafted into the army is an ‘‘enlisted man’’ 
within the meaning of a policy allowing him to join 
the army upon giving notice and paying an extra 
premium.°? 

Engaging in, or becoming connected with, the liq- 
uor business. A benefit certificate may provide for 
forfeiture of the contract in case a member engages 
in, or becomes connected with, the liquor business,®° 
without notifying the society and paying an addi- 
tional assessment;°t and such provision is reason- 


one of such more 
Sovereign 


54. Sovereign Camp W. O. W. v. 
Akins, (Tex. Civ. A.) 219 SW 492. 

[a] Whether or not a member was 
emplhyed in a prohibited occupation 
is to be determined by the physical 


of notice. — (1) 


or to certificates of increase in insur- 
ance or for reinstatement, does not 
exempt a member who changed to one 
of the enumerated hazardous occu- 
pations, but was not engaged in mili- 
tary service, from paying the addi- 
tional premium, the provision as to 
“such rate’ being applicable merely 
to the special rate for military serv- 
ice members and not to the increased 
rate required on change of occupa- 
tion. White v. Sovereign Camp W. 
O. W., 108 Nebr. 203, 187 NW 815. 

[b] Employment in mine. — (1) 
Where the defense was that insured 
was employed in a mine without pay- 
ment of the increased assessment for 
hazardous occupation, and an em- 
ployee of the mine had testified that 
insurer was carried on the company’s 
payroll as a handy man, it was error 
to sustain the objection to a ques- 
tion as to whether that occupation 
required him to work underground, 
for the stated reason that it was not 
what his occupation required him to 
do but what he did do that was ma- 
terial; since a “handy man” is defined 
as a man of all work, and it was 
competent for defendant to show that 
he was employed to work under- 
ground, that is, that he had under- 
taken ‘and was required to do so. 
Sovereign Camp W. O. W. v. Craft, 
208 Ala. 467, 94 S 831. (2) Within an 
association’s constitution declaring 
engaged in hazardous occupations, re- 
quiring payment of increased assess- 
ments, “those employed in mines,” 
“mine” is used in its primary and 
restricted sense of an underground 
excavation for getting out minerals, 
and does not include open workings, 
like a bauxite mine, operation of 
which is like quarrying stone found 
just beneath the surface. Sovereign 
Camp W.'O. W. v. Arthur, 144 Ark. 
114, 222 SW 729. 

[ec] Foreman of a switching crew 
in the switch yards of his employer, 
is a “switchman” within a certificate 
requiring notice of change of occu- 
pation and payment of an additional 
assessment, he being required to per- 
form the services of a switchman as 
a substantive part of the duties of 
his employment. Sawyer v. Sov- 
ereign Camp W. O. W., 105 Nebr.. 395, 
181 NW 191. 

{d] Position of flagman on a 
freight train comes within the mean- 
ing of the language “conductors and 
other similar railway employees” in 
a by-law requiring notice of a change 


Where the by-laws classified as haz- 
ardous the occupations of railroad 
firemen and switchmen, and required 
notice when a member should quit a 
nonhazardous occupation and take up 
a hazardous occupation, notice by a 
member that he had become a rail- 
road fireman is sufficient, and will 
cover his change of occupation to a 
railroad switchman, additional notice 
of change from one hazardous occu- 
pation to another being no more nec- 
essary than notice of change from 
one nonhazardous occupation to an- 
other. Sovereign Camp W. O. W. v. 
Smith, 22. Ariz. (1,::193,,.P- 758. (2) 
Where the by-laws provided for pay- 
ment-of increased assessments if in- 
sured should become engaged in haz- 
ardous occupation, such as that of 
locomotive hostler or engineer, a.con- 
versation between insured’s wife and 
the clerk of the local camp more than 
two years after insured had become 
employed as hostler, and before he 
became engineer, wherein she men- 
tioned that her husband had been in 
a wreck, that the engine had turned 
over, how lucky it was that he was 
not killed, and how fortunate that he 
had the insurance, was insufficient as 
proper and timely notice of change of 
occupation. Sovereign Camp W. O. 
W.v. Scott, (Tex. Civ. A.) 246 SW 1107. 

{f] To whom notice given.— 
Where the by-laws required members 
changing to a prohibited or hazard- 
ous occupation to ‘notify the clerk 
of the camp,” -notice of change of 
occupation to such clerk was notice 
to the association itself. Jegglin v. 
Sovereign Camp W. O. W., 202 Mo. 
A, 367, 216 SW 815; Sovereign Camp 
W. O. W. v. Miller, (Tex. Civ. A.) 220 
SW 635. 

[g] Where hazard is not increased 
by change, failure to give notice does 
not forfeit rights. Porter v. Com- 
monwealth Casualty Co., 270 Pa. 508, 
113 A 688, 

Effect of want of knowledge of by- 
5 affecting occupation see supra 


51. Quinn v. North American Un- 
ion, 162 Ill. A, 319; Clair v. Supreme 
Pome R. A., 172 Mo. A. 709, 155 SW 

52. Schwanekamp v. Modern Wood- 
men of America, 44 Mont. 526,120 P 806. 

53. Hobbs v. Iowa Mut. Ben. As- 
soc., 82 Iowa 107, 47 NW 983, 31 
AmSR 466, 11 LRA 299. 

Effect of alteration of by-laws see 
supra § 388. 


situation, and not by the identity of 
his employer. Sovereign Camp W. 
O. W. v. Akins, (Tex. Civ. A.) 219 SW 
492 (a member who was a fireman in 
the boiler room of a plant engaged 
in generating electricity and making 
ice was not employed “in electric 
works” or “in an electric current gen- 
erating plant” within the meaning of 
a’ life certificate classifying such em- 
ployments as extrahazardous, and 
providing that certificate should be 
suspended while a member is em- 
ployed in such places unless he pays 
an extra premium, where the boiler 
room was separated from the elec- 
tric current generating machinery by 
a partition, and the member was 
never required to go into the room 
Where such machinery was located). 

55. Sovereign Camp W. O:. W. v. 
Akins, supra. 


56. Sovereign Camp W. O. W. 
James, (Tex., Civ. A.). 230° Sw 435, 
57. Sovereign Camp W. We 


oO. : 
Compton, 140 Ark. 313, 215 SW 672. 
58. Sovereign Camp Wie Orn We 
Peaugh, 150, Ark. .176, 234 Siw igl: 
Sovereign Camp W. O. W. v. Jackson, 
(Tex. Civ. A:) 264 SW 289. 
59. Watson v. Sovereign Camp W. 
O. W., 116 S. C. 360, 108 SH 145. 
“When aman enters his name on a 
list of the army or navy he is an 
enlisted man, whether he volunteered 
or was drafted.’”’ McQueen v. Sov- 


ereign Camp W. O. W., 115 S. C..411,> | 


414, 106 SH 32. 

60. Iowa.—Hexom v. Knights of 
Maccabees of World, 140 Iowa 41, 117 
NW 19. 

Ky.—National Council J. O. U. A. 
M. v. Thompson, 153 Ky. 636, 156 
SW 132. 45 LRANS 1148, 

Mo.—Bosse v. Knights & Ladies of 
Security, 204 Mo. A. 18, 220 SW 993; 
Pauley vy. Modern Woodmen of 
America, 113 Mo. A. 473, 87 SW 990. 

N. J.—-Ostmann v. Supreme Lodge 
K. & L. H., 85 N. J. L. 86, 88 A 949, 

Or. —Trautmann v. Supreme Lodge 
K.P.) 107, (Or;,593, 2138. Pe 785 

Pa.—Nickum v. Grand Lodge, 37. 
Pa, Coro. 

Tex.—Modern Woodmen of America: 
v. Lynch, (Civ. A.) 141 SW 105a. 

Necessity of affirmative action by 
society see infra § 99. 

61. Sovereign Camp W. O. W. v. 
Miller, (Tex. Civ. A.) 220 SW 635; 
Carter v. Sovereign Camp W. O. FA 
(Tex. Civ. A.) 220 SW 239; Sovereign 
Camp W. O. W. v. Lenhard, (Tex. 
Civ. A.) 215 SW 979. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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able.*? The fact that the prohibited act in no way 
contributed to the member’s death will not prevent 
a forfeiture®* unless the contract. provides for for- 
feiture only where death results from violation of 
the condition.** Nor will a forfeiture be prevented 
because of the fact that the member, although en- 
gaged in the sale of intoxicants, received no com- 
‘pensation for his services.°> But provisions of this 
kind relate to the member’s regular business, and 
not to casual engagements,®® and, in general, what 
‘constitutes a breach of condition depends upon the 
proper construction of the terms of the contract.* 
Resumption of prohibited business after discon- 
tinuance. Where, after a certificate is issued to 
a saloon keeper, the society enacts rules allowing 
existing saloon keeper members to continue their 
insurance, but prohibiting the future admission of 
saloon keepers or any old members from entering 
that business, it is entitled to cancel the certificate 
of a member who thereafter discontinues the saloon 
business and accepts insurance at a lower rate for 
several years and then resumes the prohibited busi- 
ness.®8 Y 
Partial forfeiture. Under some contracts there 
may be a reduction of the amount of recovery where 
the member changes his oceupation.®® 
Extent of forfeiture. Where the certificate pro- 
vides that benefits shall not be paid where death 


62. Nickum v. Grand Lodge, 37 Pa, [a] 
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Condition held violated.—(1) 
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results from, or is traceable to, the member’s en- 
gaging in a prohibited oveupation, the society is 
exempted from liability for death by accident or 
disease directly traceable to such occupation,” but 
the certificate remains in full force and effect other- 
wise." : 

Effect of new certificate. Where, after a certifi- 
cate is forfeited by the member’s engaging in a pro- 
hibited business, he retires from such business and 
obtains a new certificate solely to designate a new 
beneficiary, the rights acquired by the new certifi- 
cate are no greater than those existing under the 
original certificate, there being no waiver of the 
prior forfeiture.*? On the other hand, where a 
member lost his original certificate in which his 
mother was beneficiary, and applied for and received 
a new one in which his wife was named as benefi- 
ciary, it was held not a sufficient defense, in an ae- 
tion by the wife on the second certificate, to show 
that prior to its issue the member had forfeited 
the original by engaging in an extrahazardous occu- 
pation, without notice and payment of an additional 
premium, in the absence of a showing that the see- 
ond eertificate was procured by fraud or misrepre- 
sentations, the member not having engaged in the 
prohibited occupation after issuance of the second 
certificate.78 

[§ 87] (3) Habits.7* Breach of a promissory war- 


liquor as a beverage. Supreme Tribe 


Co. 104 (prohibiting engaging in sale 
of intoxicating liquor at retail). 

63. Pauley v. Modern Woodmen of 
America, 113 Mo. A. 473,°87 SW_ 990. 

64. Mathews v. Modern Woodmen 
of America, 236 Mo. 326, 139 SW 151, 
AnnCas1912D 483; Clark v. Modern 
Woodmen of America, 170 Mo. A. 210, 
156 SW 72. 

Sickness or death resulting from 
prohibited occupation see infra § 168. 

65. Modern Woodmen of America 
v. Lynch, (Tex. Civ. A.) 141 SW 1055. 

66. Corrigan v. North American 

Union, 203 Ill. A. 250; Modern Wood- 
men of America v. Berry, 100 Nebr. 
820, 161 NW 534, AnnCas1918D ae 
Pulaski Vv. Sovereign Camp W. O. 
105 Mise. 740, 174 NYS 298 [aff 137 
App. Div. 920 mem, 174 NYS 918 
mem]; Stevens v. Modern Woodmen 
of America, 127 Wis. 606, 107 NW 8, 
7 AnnCas 566. 

[a] Dlustrations.—(1) A member 
is not, as a matter of law, engaged in 
the occupation of bartender merely 
because he makes casual sales of 
liquor from time to time in another’s 
saloon, where he is not employed for 
that purpose and receives no com- 
pensation. Corrigan y. North Ameri- 
can Union, 203 Ill. A. 250; Modern 
Woodmen of America v. Berry, 100 
Nebr. 820, 161 NW 534, AnnCas1918D 
302. (2) The husband. of the owner 
of a saloon and restaurant, who, in 
the absenee of the bartender, occa- 
sionally went behind bar and served 
drinks, was not engaged in the “oc- 
cupation of saloonkeeper or bartend- 
er,’ within the prohibition of a con- 
tract of insurance. Pulaski v. Sov- 
ereign Camp W. O. W., 105 Misc. 740, 
-174 NYS 298 [aff 187 App. Div. 926 
mem, 174 NYS 918 mem]. (3) A per- 
son employed about a restaurant and 
saloon and who, as an accommodation 
to his employer, occasionally tends 
bar and sells liquor, although not 
employed or paid for that purpose, is 
not a “saloon bartender” or engaged 
im athe s“sale of’. 3 °4liquors... 2! in 
the capacity of .... agent or serv- 
ant,” within a provision forfeiting 
the certificate of a member so em- 
ployed. Stevens v. Modern Woodmen 
of America, 127 Wis, 606, 107 NW 8, 
7 AnnCas 566. 

67. See cases infra this note, 


[45 C. J.—7] 


A by-law which bars from admission 
to the order, as beneficial members, 
persons engaged in certain extra- 
hazardous occupations, or who are 
engaged either as principal, agent, or 
servant in the sale of liquor as a 
beverage, and which provides that 
should any member engage in any 
prohibited occupation after the cer- 
tificate is issued, his certificate shall 
become void, is violated by a member 
who, with his son as copartner, opens 
a Saloon, the license being issued, on 
the insured’s application, in the firm’s 
name, and insured being pecuniarily 
interested therein, although he per- 
forms no labor in or about the saloon 
and takes no active part in the busi- 
ness, Graves v. Knights of Macca- 
bees of World, 199 N. Y. 397, 92 NE 
792, 1389 AmSR 912. (2) An adminis- 
trator of a decedent operating a sa- 
loon under a license, who. procured a 
renewal for three years in his own 
name, and who conducted the saloon 
business for the benefit of decedent’s 
estate, is within the by-laws of a 
fraternal order prohibiting insurance 
to persons engaging as proprietor or 
agent in the sale of liquor. National 
Council J. O. U. A. M. v. Thompson, 
153 Ky.636,156SW132, 45 LRANS 1148. 

[b] Saloon keeper need not per- 
sonally dispense liquors.—Where in- 
sured became a saloon keeper in vio- 
lation of a certificate, the certificate 
was rendered void, although he did 
not personally dispense liquors. Ost- 
mann y. Supreme Lodge K. & L. H., 
85 N. J. L. 86, 88 A949. 

[ec] Condition held not violated.— 
For an insured to assist in bottling 
aged whisky, where the operations 
were conducted in a government 
warehouse, will not avoid a certificate 
of an association whoSe by-laws pro- 
vided that the certificate of any mem- 
ber engaged in the manufacture or 
sale of intoxicating liquors was and 
should be void. Bracket v. Modern 
Brotherhood of America, 154 Ky. 340, 
157 SW 690, 45 LRANS 1144. 

[d] “Sales as a beverage.”’—That 
insured drove a beer wagon and took 
orders from dealers, and delivered to 
them, and did collecting, did not con- 
stitute the “sales as a beverage” 
within a by-law avoiding the certifi- 
cate of one engaged in the sale of 


B. H. vy. Lennert, 178 Ind. 122, 98 NE 
115 [overr Supreme Tribe B. H. v. 
Lennert, 94 NE 889, (A.) 93 NE 869]. 

fe] Wholesale distribution of in- 
toxicants.—W here the by-laws named 
as prohibited occupations saloon 
keeping, bartending, retailing of in- 
toxicating liquors as a beverage, and 
the making of intoxicants, such by- 
law does not extend to the wholesale 
distribution of intoxicants by one 
who did not personally handle them 
save by construction, and hence is no 
basis for forfeiture of insurance on 
the ground the member had become 
a wholesaler, and did not pay the in- 
creased rate for engaging in a pro- 
hibited occupation; for a forfeiture 
must be clear and definite. Sovereign 
Camp W. O. W. v. Miller, (Tex. Civ. 
A.) 220 SW 635. 

68. Trautmann v. Supreme Lodge 
Ke Pasa bOt, OT 2093, “20a (Ps Loos 

69. Norton y. United Commercial 
Travelers, 202 Ill. A. 493° (holding 
that under the facts shown a travel- 
ing salesman did not change his oc- 
cupation because he became a part- 
ner in the firm). 

70. See infra § 168. 

71. Kan.— Ridgeway vy. Modern 
Woodmen of America, 98 Kan, 240, 
TST dee td Lok, LRA917A 1062. f 

Mich. —Showalter v. Modern Wood- 
men of America, 156 Mich. 390, 120 
NW. 994. ‘ 

Minn,—Abell v. Modern Woodmen 
of America, 96 Minn. 494, 105 NW 65, 
906 

Mo,—Williams v. Modern Woodmen 
of America, (A.) 2438 SW 272 

Nebr.—Crites v. Modern Woodmen 
of America, 82 Nebr. 298, 117 NW 
776; Modern Woodmen of America v. 
Talbot, 76 Nebr. 621, 107 NW 790. 

Okl.—Modern Woodmen of America 
v. Weekley, 42 Okl, 25, 1389 P 1138. 

72. Graves v. Knights of Macca- 
bees of World, 199 N. Y. 397, 92 NE 
792, 1389 AmSR 912. 


73. Sovereign Camp W. O. W. v. 
Akins, (Tex. Civ. A.) 219 SW 492. 
74. Cross references: 


Generally see Life Insurance § 188. 

Breach of affirmative warranty or 
condition precedent see supra § 76. 

Sickness or death caused by use of 
An toe Cate or narcotics see infra 
§ 16 
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ranty or condition subsequent as to the habits of 
the member,” as that he will not become intemper- 
ate in the use of intoxicants or narcotics,’® or that 
he will not become so far intemperate as to impair 
his health,’7 or that he will not contract or practice 
any habits hurtful to his health,’* will forfeit the 
certificate or give the society the right to avoid 
it,7? even though the impairment of health was: not 
the direct or proximate cause of death.8° The word » 
does not mean the excessive or 
habitual use of intoxicants, but their habitually ex- 
cessive use,®! or such indulgence in them as tends 
to impair the health of the member or renders the 
risk more hazardous;®* and a certificate providing 
for forfeiture in case the member shall become so 
far intemperate as to impair his health is not 
avoided by mere intemperance without impairment 
The term ‘‘habits’’ means those which 


““intemperate’’ 


of health.§ 
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the constitution 


in and of themselves have a deleterious effect on the 


75. Hogins v. Supreme Council C. 
R. C., 76 Cal. 109, 18 P 125, 9 AmSR 
173;; Supreme Council. R. | T... T.,) Vv. 
‘Curd, 131 Ill. 284; Galvin v. Knights 
of .Father Matthew, 169 Mo, A. 496, 
155 SW, 45; Washalefski y. Ciemieski, 
19 Pa. Dist. 213. 

[a] Dlustration.—A by-law pro- 
viding that a member receiving, sup- 
port from the society shall not use 
intoxicating liquors except as a medi- 
cine, a member who, while sick, drinks 
intoxicating liquor asa beverage for- 


feits his right to benefits... Washa- 
lefski v. Ciemieski, 19 Pa, Dist. 213. 
[b] Violation of temperance 


pledge.—(1) A pledge by a member 
to abstain from intoxicating drink 
was. in the nature of a warranty re- 
‘quiring strict. compliance as an es- 
sential condition to the. preservation 
of his rights under the benefit certifi- 
eate. Galvin v. Knights of Father 
Matthew, 169 Mo. A. 496, 155 SW 45. 
‘To same effect Hogins v. Supreme 
WOUNCS Cy aot Gus bOe Cale glOOn LSik 
125, 9 AmSR 178. 
provided that if the applicant vio- 
lated his pledge of total abstinence 
‘or should be suspended or expelled, 
his claim on the beneficiary fund 
should be forfeited, and the certifi- 
cate issued thereon was on the condi- 
tion that the applicant should faith- 
fully maintain his pledge of total ab- 
stinence and comply with all the 
rules of the society, and provided for 
the payment of mortuary benefits in 
case he should be in good standing at 
the time of his decease. It was held 
that violation of his pledge of total 
abstinence forfeited his right to 
mortuary benefits, although he had 
not been expelled or suspended from 
the society. Supreme Council R. T. 
v. Curd, 111 Til. 284, 

76. I11.—Clarke v. National Coun- 
cil K. & L. S., 210 Ill. A, 360; Marren 
v. North American Union, 145 Ill. A. 
375. 

Ind.—Supreme Lodge M, A. F.. O. 
‘vy. Watkins, 60 Ind, A, 384, 110 NE 
1008. 

Iowa.—Ury v. Modern Woodmen of 
America, 149 Iowa 706, 127 NW 665. 

Kan.—Taylor v. Modern Woodmen 
of America, 72 Kan. 448, 83 P 1099, 
5 LRANS 283. 

Minn.—Boynton v. Modern Wood- 
men of America, 148 Minn: 150, 181 
NW 327, 17 ALR 401; Wising Vv. 
Brotherhood of American Yeomen, 
132 Minn. 303, 156 NW 247, AnnCas 
1918A 621; O’Connor v. Modern Wood- 
men of America, 110 Minn. 18, 124 
NW. 454, 25 LRANS 1244. 

Mo.—Evans v. Modern Woodmen of 
America, 147 Mo, A, 155, 129 SW 485. 
. Wash.—Schon v. Modern Woodmen 
of America, 51.Wash. 482, 99 P 25. 

[a] Construction of by-law.—A 
by-law declaring that the martinicate 


of any member “heretofore or here-'| 


(2) An application, 


after’? adopted should become null 
and void, if such member should be- 
come intemperate in.the use of drugs, 
did not apply to a member who was 
intemperate at the time it was 
passed. Taylor v: Modern Woodmen 
of America, 72 Kan, 448, 83 P 1099, 
5 LRANS 283. 

77. Ark.—EHminent Household C, 
aes y. Matlock, 144 Ark. 126, 221 SW 

Ga—Waters v., Supreme Conclave 
KD, 105 Gar 1615 38% SE 155. 

Kan.—Modern Woodmen of Amer- 
ica v. Breckenridge, 75 Kan. 373, 89 
P 661, 10 LRANS 136, 12 AnnCas 636. 

Mo.—Tuepker v. Sovereign Camp 
WwW. O. W., (A.) 226 SW 1002. 

S. C.—Robertson y. Fraternal Union 
of America, 85 S. C. 221, 67 SE 247. 

78. Jordan v, Logia Suprema A. 
H. A., 23 Ariz.. 584, 206 P 162, 24 
ALR 974. 

79... Necessity of affirmative action 
by society see infra § 99. 

80. Sovereign Camp. W. O..W. v. 
Hutchins, 39) OK. 267%, .l34 bd 6: 
Robertson vy. Fraternal Union of 
America, 85 S. C. 221, 67 SE 247. 

[a] Rule applied.—Under a cer- 
tificate providing that it shall be void 
in case insured becomes ‘‘so far in- 
temperate from the use of intoxicat- 
ing liquors as to produce delirium 
tremens,” the right to the insurance 
is forfeited where insured gets de- 
lirium tremens from drinking intoxi- 
cating liquors, although he was not 
suffering from delirium tremens at 
the time of his death, and although 
his death did not result directly from 
drinking intoxicating liquors. Sov- 
ereign Camp W. O. W. y. Hutchins, 39 
Okl, 267, 134 P 1116. 

Death caused by use of intoxicants 
or narcotics see supra § 168. 

81. Evans v.. Modern Woodmen of 
America, 147 Mo, A. 155, 129 SW 485; 
Schon v. Modern Woodmen of Amer- 
ica, 51 Wash. 482, 99 P 25. 

[a] Thus, a member was not “in- 
temperate” even if he drank liquors 
to excess upon exceptional occasions, 
unless he was addicted to periodical 
indulgences, which became habitual. 
Schon v. Modern Woodmen of Amer- 
ica, 51 Wash. 482, 99 P 25. 

82. Boynton v. Modern Woodmen 
of America, 148 Minn. 150, 181 NW 
327, 17 ALR 401; Wising v. Brother- 
hood of American Yeomen, 132 Minn. 
303, 156 NW 247, AnnCasl1918A 621; 
O’Connor. v, Modern Woodmen of 
America, 110 Minn. 18, 124 NW 454, 
25 LRANS 1244; Tuepker v. Sovereign 
Camp W, O. W., (Mo. A.) 226 SW 


1002. 

[a] Evidence that a member was 
‘a, man” does not show a 
breach of a condition for forfeiture 
in case he should become so far in- 
temperate as to impair his health. 
Tuepker v. Sovereign Camp W. O. W., 


§§ 87-88 


membér’s health, tending to shorten his life,§* and, 
even if burglary could be considered as a habit, 
proof of a single act of burglary by the member 
would not give it that effect.%® 

[§ 88] e. Nonpayment of Dues or Assessments*® 
—(1) In General. 
sence of a contractual provision to that effect, non- 
payment of dues or assessments will not avoid or 
forfeit a certificate issued by a beneficial or fra- 
ternal " society.°* 
such societies, as evidenced by the certificate and 


It has been held that, in the ab- 


But the insurance contracts of 


and by-laws of the order,** com- 


monly provide that the failure of a member to 
pay dues or assessments within the time and in 
the manner fixed by such constitution and by-laws 
shall forfeit the right to benefits subsequently 
accruing, and such provision is valid and binding 
on the parties,®® in the absence of waiver or estop- 


(Mo. A.) 226 SW 1002. 

83. Eminent Household C. W. v. 
Matlock, 144 Ark. 126, 221 SW 858; 
Tuepker v. Sovereign Camp W. O. W., 
(Mo. .A.) 226 SW 1002; Robertson v. 
Fraternal Union of America, 85 S. C. 


221, 67 SE 247. 

84. Jordan vy. Logia Suprema A. 
H. A,, 23 Ariz. 584, 206 P 162,24 
ALR 974. 


85. Jordan v. Logia Suprema A. 
H. A., supra. 

86. Cross references: 
Nonpayment of dues or assessments: 

As affecting good standing of mem- 

bers generally see supra § 84. 
As ground for suspension or ex- 
pulsion of member see Beneficial 
Associations § 60. 
Strict construction of provisions for 

forfeiture see supra § 81. 

87. Bildhauer v. Slovenska Narodna 
Podporna Jednota, 234 Ill. A. 850; 
Gruwell v. National Council K. & L. 
S., 126 Mo. A. 496, 104 SW 884; How- 
ard y. Essex Mut. Ben. Assoc., 92> N. 
J. LB. 630,106 A 21. 

88. See supra §§ 25-28. 

89. U. S.—Stanley vy. Northwest- 
ern L. Assoc., 36. Fed. 75 (semble); 
McMurry v. Supreme Lodge K. H.; 20 
Fed. 107; Madeira vy. Merchants’ Exch. 
Mut. Ben. Soc., 16 Fed. 749, 5 Mc- 
Crary 258. 

Ala.—Modern Order of Praetorians 
v. Childs, 214 Ala. 403, 108 S 23; Sov- 
ereign Camp W. O. W. v. Blanks, 208 
Ala. 449, 94 S. 554. 

Ark.—Sovereign Camp W. O. W. v. 
Newsom, 142 Ark. 132, 219 SW 759; 
Mutual Aid Union v. Wadley, 125 
Ark. 449, 188 SW 1168; Odd Fellows’ 
Ben. Assoc. vy. Burton, 83 Ark. 631, 
104 SW 163. 

Conn.—Coughlin v. Knights of Co- 
lumbus, 79 Conn, 218, 64 A 223. 

D. C.——Drum y. Benton, 13 App. 245. 

Fla.—National Council K. & L. S. 
v. Smiley, 87 Fla. 139, 100 S 153. 

Ga.—Locomotive Engineers’ Mut. 
L., etc., Ins. Assoc. v. Bobo, 8 Ga, A. 
149, 68 SE 842 

Iil.—Neenan Vv. National Council K. 
& L. S., 188 I. A. 490; Wall v. Broth- 
erhood. of Painters, 165 Bley Ac) “59% 
Sherret v. Royal Clan O. S. C., 37 ml. 
A. 446; Abe Lincoln Mut. L., etc., Soc. 
v. Miller, 23 Tih 7A. 184t, 

Ind.—Supreme Council C. Bi Essie 
Grove, 176 Ind. 356, 
LRANS 913; Grand Lodge A. O. U. W. 
Vv. Marshall, 31 Ind. A, 534, 68 NE 
605, 99 AmSR 273. 

Towa.—Conkling v. Knights & La- 
dies of Security, 183 Iowa 665, 166 
NW 384; Munger v. Brotherhood of 
American Yeomen, 176 Iowa 291, 154 
NW 879. 

Kan.—Gray v. Grand Lodge A. O, 
U. W., 111 Kan, 88, 206 P 311; Mad-« 
dock v. Riggs, 106 Kan, 808, 190 P 12, 
12 ALR 216; Jenkins v. Ancient Order y 
UL Wi, 93 Kan. 324, 144 P 223, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pel,®° regardless of whether it is considered a condi- 
tion precedent or subsequent.®! Whether a forfeiture 


La.—Murray v. Dera Knights of 

Friendship, etc., 5 La. A. 110. 
. Me.—Gifford v. Workmen’s. Ben. 
'Assoc., 105 Me. 17, 72 A 680, 17 Ann 
Cas 1173; Marcoux v. St. John Bap- 
‘tist Beneficence Soc., 91 Me. 250, 39 
A 1027. y 

Mass.—O’Toole v. Jennings, 219 
Mass. 105, 106 NE 601; Burdon v. 
Massachusetts Safety Fund Assoc., 
147 Mass. 360, 17 NE 874, 1 LRA 146. 
- Mich.—Sumerlin v. American Fra- 
ternal Stars, 202 Mich. 154, 167 NW 
844: Houle v. Société St. Jean Bap- 
tiste, 153 Mich. 357, 116 NW 1076. 

Minn.—Macknick v. Switchmen’s 
Union of North America, 140 Minn. 
104, 167 NW 351; Bost v. Supreme 
peet R. A., 87 Minn. 417, 92 NW 

Miss.—Independent Order Sons & 
Daughters of Jacob v. Enoch, 108 
Miss. 302, 66 S 744; Odd Fellows’ Ben. 
pas tet v. Smith, 101 Miss. 332, 58 S 

00. 

Mo.—Crawford y. North American 
Union, 193 Mo. A. 443, 182 SW 1043; 
piitenbam v. Sovereign Camp W. O. 
“W., 180 Mo. A. 523, 167 SW 587; Day 
‘v. Supreme Forest W. C., 174 Mo. A. 
260, 156 SW 721; Easter v. Brother- 
‘hood of American Yeomen, 154 Mo. A. 
456, 135 SW 964; Burchard v. West- 
ern Commercial Travelers Assoc., 139 


“Mo. A. 606, 123 SW 973; Burke v. 
Grand Lodge A. O. U. W., 136 Mo. A. 
450, 118 Sw 4938: Scheele v. State 


gone Lodge F. M..P. M., 63 Mo. A. 
nal 

Mont.—Kennedy v. Grand Frater- 
BILE OO AOMt. VonD, "Oat Py . Oiel es 25 
LRANS 78. 

' Nebr.—Sawyer y. Sovereign Camp 
W. O. W.,.105 Nebr. 395, 181 NW 191. 

N. H.—Kilgore v. Loyal Protective 
Assoc., 78 N. H. 498, 102 A 344. 

N. Y.—Evans v. Supreme Council 
ee AL ee ou NG, an 49.0; 5b 0 INE <93, 1 
ALR 163; Bukofzer v. U. S. Grand 
ode 1 O--S.B., 1389 INS Yo 612, 35 
NE 204; Stack v. Williams, 166 App. 
[Div. 190;-tot NYS'185: —Schoeller Vv. 
Grand Lodge A. O. U. W., 110 App. 
Div. 456, 96 NYS 1088; Morris vy. Kra- 
kauer Young Men’s Assoc., 16 Misc. 
35, 37 NYS 948. 

N. C.—Wilkie v. National Council 
sis ee UW. A. M., 151 °N: C. 527,66. SE 
579. 

Oh.—Geis v. Order of United Com- 
mercial Travelers, 9 Oh. A. 391. 

Okl. — Modern Brotherhood of 
‘America v. Beshara, 42 Okl. 684, 142 
P 1014. 

Or.—Lathrop v. Modern Woodmen 
of eet ta 56 Or. 440, 106 P 328, 109 
AS Le 


Pa.—Sherry v. Operative Plaster- 
ers’ Mut. Union, 139 Pa. 470, 20 A 
1062; Frey y. Fidelity Lodge No. 123 
K. P., 6 Pa. Co. 435, 

R. I.—Sevigny v. Société St. Jean 
Baptiste, 36 R. I. 374, 90 A 744. 

Ss. C.—Hubbard v. Woodmen of the 
World, 125 S. C. 69, 118 SE 420; Mor- 
rison v. Chesterfield County Mut. 
Benev. Assoc., 78.S. C. 398, 59 SE 27. 

Tenn.—Independent Order of For- 
esters v. Cunningham, 127 Tenn. 521, 
156 SW 192, 5 ALR 1569. 

Tex.—Cole v. Knights of Maccabees 
of World, (Civ. A.) 188 SW 699; 
Grayson vy. Grand Temple, etc., K. & 
Dee The OT, "(Cive AL) LT Siw 4389; 
Hawkins v. Lone Star Ins. Union, 
(Civ. A.) 146 SW 1041; Fletcher v. 
Supreme Lodge K. & L. H., (Civ. A.) 
135 SW 201; Supreme Council A. L. 
H. v. Landers, 31 Tex. Civ. A.’ 338, 72 
SW 880; Smith vy. Covenant Mut. Ben. 
Assoc., 16 Tex. Civ. A. 593, 48 SW 
819; Supreme Lodge K. H. v. Keener, 
6: Tex, Civ. Aj, 267, 25 Sw 1084. 

Wis.—Haycock y. Sovereign Camp 
W. O. W., 162 Wis. 116, 155 NW _ 923. 

Eng.—Barker y. Phillips, 89 L. J. 
K. B..51: Taylor v. Collins, 46 L. T. 
Rep. N. S. 168. 

Ont:—McKechnie y. Grand Orange 
lodge B.-A., 18 Ont. L. 555, 13 Ont 
WR 413: Re Massachusetts Ben, Life 
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Assoc., 30 Ont. 309; St. Onge v. 
L’Union St. Joseph Du Canada, 15 
OntWN 358. 

90. Estoppel or waiver as to right 
to avoid or forfeit contract see infra 
§§ 110-133. 

91. Brittenham v. Sovereign Camp 
W. O. W., 180 Mo. A. 523, 167 SW 587. 

92. See cases infra this note. 

[a] Benefits held forfeited.—(1) 
Generally. Clark vy. Star of Hope 
Lodge No. 12 O. S. B., 81 Conn. 124, 
70 A 588; Independent Order of Sons 
& Daughters of Jacob v. Moncrief, 96 
Miss. 419, 50 S 558; Wilkie v. Na- 
tional Council J. O. U. A. M., 151 N. C. 
527, 66 SE 579; Geis’ v. Order’ of 
United Commercial Travelers, 9 Oh. 
A, 391, 290. C. A. 475. (2) A by-law of 
the Household of Ruth providing that 
every inmate that is one year or more 
in arrears for dues shall thereby for- 
feit his membership, and there being 
evidence tending to show that mem- 
bers of the household were also mem- 
bers of the Odd Fellows’ Benefit As- 
sociation, and that if a member of 
the household was “unfinancial’ to 
the extent of having forfeited mem- 
bership in that lodge recovery could 
not be had on a policy issued by the 
benefit association, a member not 
having paid all the dues she owed 
the household or the benefit associa- 
tion, there could be no recovery by 
her beneficiary. Odd Fellows’ Ben. 
eos: v. Burton, 83 Ark. 631, 104 SW 

[b] Benefits held not forfeited.— 
(1) Generally. Gage v. Dettling, 82 
Mise. 870, 143 NYS 767; Sovereign 
Camp W. O. W. v. Boden, (Tex. Civ. 
A.) 286 SW 330. (2) A member could 
not be lawfully suspended for non- 
payment of dues after he was found 
to have died, and. beneficiaries prov- 
ing the fact and date of death would 
not be bound to keep such dues paid 
to preserve their right to receive the 
benefits accruing by virtue of in- 
sured’s membership at his death. 
Linneweber v. Supreme Council C. K. 
A.Y 30) "Cale A315, 158 =P 1229. 

[ec] To what members provision 
applicable.—By-laws requiring the 
payment of dues provide that, if a 
member has not belonged to the as- 
sociation for twelve months, he is 
only required to pay pro rata, and 
that any member failing to pay the 
annual dues within the given time 
shall be dropped from membership, 
the provision for forfeiture applies 
as well to members joining during 
the year as to those belonging at the 
beginning of the year. Morrison v. 
Chesterfield County Mut. Benev. As- 
SOC.) 05 ioe Oe O90; 709 Be ale 

{d] Failure to pay assessment 
made by old society as forfeiting cer- 
tificate issued by new society.—De- 
fendant was organized for the ex- 
press purpose of succeeding a mutual 
aid society. By a resolution adopted 
by defendant, members of the old so- 
ciety, on surrender of their old cer- 
tificates, were to receive certificates 
issued by defendant, and the resolu- 
tion further provided that “all as- 
sessments made by the old society on 
its members, not due at the time of 
transfer of the member from the old 
to the new organization, should be- 
come due and payable to the latter,” 
etc. The certificates issued by de- 
fendant in lieu of the old certificates 
provided that a failure to pay “any 
assessments made by the_ society 
within the prescribed time shall work 
a forfeiture of this certificate.” It 
was held that the forfeiture thus pro- 
vided for was not incurred by a fail- 
ure to pay assessments made upon 
the members by the old society, but 
by a failure to pay assessments made 
by defendant. Abe Lincoln Mut. Life, 
etc., Soc. v. Miller, 23 Ill. A. 341. 

[e] Failure to pay assessments 
other than those mentioned in certifi- 
cate.—A benefit certificate stipulated 
that liability should attach only on 
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has been incurred in a particular ca¥e,9? and the ex- 
tent of the default and nature of benefits forfeited,?* 


compliance by insured with all the 
by-laws of the order, and on payment 
by him of all assessments to the 
benefit fund within the time and in 
the manner required by the by-laws. 
A by-law provided that the certificate 
should be void if insured failed to 
pay within a specified time all as- 
sessments called by the executive 
committee. It was held that the fact 
that the certificate required a pay- 
ment of the assessment due the bene- 
fit fund did not relieve insured from 
the duty of paying other legal as- 
sessments and of complying with the 
by-law providing therefor; and, if he 
failed to do so, the certificate was 
avoided. Supreme Council A. L. H. 
v. Landers, 31 Tex. Civ. A. 338, 72 
SW 880. 

{[f] Failure to pay per capita tax. 
—Where monthly assessments were 
required to be paid by the member, 
and a semiannual per capita tax, and 
the by-laws provided a forfeiture for 
a failure to pay the tax at maturity, 
as well as for failure to pay assess- 
ments, the association was entitled to 
enforce a forfeiture for failure to pay 
the tax as well as for failure to pay 
assessments. Boyce v. Royal Circle, 
99 Mo. A. 349, 73 SW 300. 

fg] Unexplained and unproved 
items charged against a member can- 
not be considered in determining 
whether he is in arrears by reason 
of nonpayment of dues after notice. 
Wineberg v. Telzer Unterstitzungs 
Verein,’ 207 Til. A’ 147. 

[h] Nonpayment during sickness. 
—(1) Where the contract provides 
that membership shall not be can- 
celed while the member is sick, de- 
fault in payment of an assessment 
does not constitute defense to action 
for breach of contract of hospital as- 
sociation to provide free hospital and 
medical attendance. Coffey v. North- 
western Hospital Assoc., 96 Or. 100, 
183 P 762, 189 P 407. (2) The consti- 
tution and by-laws of an association 
providing that a member cannot be 
suspended for nonpayment of dues 
while sick, it is immaterial that dur- 
ing her sickness she had stated that 
she knew she was in arrears, that she 
did not intend to pay any dues, and 
did not wish to keep up the insur- 
ance. Grand Temple, etc., K. & D. T. 
fOr ls, ve Counts (Tex. "Civ AY )ielow 
SW_ 1180. 

[i] Nonpayment during. absence 
from country.—The right of the rep- 
resentative of a member who dies 
while abroad to recover a death bene- 
fit is not controlled by a by-law pro- 
viding that, if a member goes abroad, 
he may keep his membership in abey- 
ance for one year without payment of 
dues, by notice to, the society, where 
he did not give such notice, and the 
by-laws further provide that an ab- 
sence abroad shall not preclude a 
member’s representatives from re- 
covering the death benefit. Taddonio 
v. Brotherhood Soc, of . Pomaricus, 
etc., 1386 NYS 45. 

{i] Nonpayment during strike.— 
To protect his rights in benefits in a 
switchmen’s union, a member who 
had gone on strike was bound to pay 
monthly assessments, or file request 
to be relieved therefrom, pursuant to 
the union’s order, so that, on failure 
to do either, it would, under its laws, 
have the right to suspend him. 
Macknick v. Switchmen’s. Union of 
North America, 140 Minn. 104, 167 
NW 351. 

93. See cases infra this. note. 

[a] Particular provisions con- 
strued.—(1) Under a provision of the 
constitution of an association that 
any member failing to pay “his 
monthly dues and other dues” for a 
certain time shall forfeit his mem- 
bership, a forfeiture does not result 
unless the default is as to both 
monthly.dues and other dues. Masi 
v. Congrega San Donato di Mutuo 


Succorso, 17 Misc. 609, 40 NYS 667. 
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depend upoft the 4Sins of the certificate and of the 
Provisions for suspension 
and forféiture for this cause are, in some cases, self- 
executing so as to require no action on the part of 
the society against the defaulting member in order, 
to bar the right to benefits, while in other cases 
affirmative action to declare a forfeiture is neces- 
sary.°*. The rules of the society, however, often 
provide for reinstatement of members who have lost 
their rights by nonpayment of dues or assessments ;°° 
but if the member dies during the period of suspen- 
sion caused by his default, the beneficiary cannot 
Nor does reinstate- 


constitution or by-laws. 


recover on the certificate.®® 
ment entitle a member to benefits 
(2) And where the,constitution of a 


society provides that a member shall 
be entitled to funeral benefits if he is 


‘not more than three months’ dues: 


in arrears at the time of his death,” 
a member whose dues are in arrears 
for three months and who dies the 
day before the dues for the following 
month are payable is entitled to fu- 
neral benefits. Sherry v. Operative 
Plasterers’ Mut. Union, 139 Pa. 470, 
20 A 1062. (3) But where the laws 
of the society providing for a widow 
and orphan fund, raised by an assess- 
ment, and a funeral fund paid out of 
monthly dues, declared that a mem- 
ber who neglected for three months 
to pay his monthly dues should not 
obtain the benefits of the society, the 
failure to pay the monthly dues for 
the time specified defeated a recovery 
of the widow and orphan fund, as 
well as the other benefits, although 
that fund was not derived from the 
monthly dues. Houle v. Société St. 
Jean Baptiste, 153 Mich. 357, 116 NW 
1076. (4) Where a member of a so- 
ciety which paid various’ benefits, 
some to the member and some to his 
wife, was in default to an amount ex- 
ceeding three dollars at the time of 
his death, and could have received no 
benefits himself, the wife cannot re- 
cover death benefits, for she traces 
her right through her husband, and 
the by-laws provide that no benefits 
could be paid when the member was 
‘in default to the amount of three 
dollars or more. Boisvert.v. Repub- 
lique Canadienne, 179 NYS 660, 662 
[eit Cyc]. (5) The constitution of a 
society provided that “members who 
fail to pay their dues within two 
meetings after general meeting shall 
be excluded from all benefits until all 
their dues are paid at the next last 
pay night. Before this time such 
members have no claim on the so- 
ciety. ... Members in arrears, and 
their families, are entitled only to 
burial ground, i. e., grave, no other 
expenses. Members in arrears for six 
months shall be stricken from the 
rolls.” It was held that on the death 
of a member in arrears for dues but 
not in arrears for a period of six 
months, his widow as beneficiary was 
not entitled to recover the death fund 
provided by such constitutién. Mor- 
ris v. Krakauer Young Men’s Assoc., 
16 Misc. 35, 837 NYS 948. (6) The 
right to funeral benefits may be de- 
pendent on the right to sick benefits, 
so that if the latter right is forfeited 
the former also is defeated. Frey v,. 
Fidelity Lodge No, 123 K. P., 6 Pa 
Co. 435. (7) But where, in the by- 
laws the provisions relative to fu- 
neral benefits and sick benefits are 
given in separate sections, and it is 
provided that six months’ arrearage 
in the payment of dues shall disen- 
title a member tto funeral benefits, 
and that three months’ arrearage 
shall disentitle him to sick benefits, 
the representative of a member who 
at the time of his death was in ar- 
rears for nearly four months’ dues 
was entitled to funeral benefits. 
Owens vy. Tamana Council, 1 Lack 
LegN (Pa,) 163. (8) Where the con- 
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his default.°7 


accruing during 


stitution of a society divided its 
members into two classes, namely, 
those belonging to the endowment 
rank and those only entitled to sick 
benefits, and provided that a mem- 
ber in arrears for dues, who has 
been notified to pay the same under 
the seal of the lodge, might be sus- 
pended in open session; but another 
section declared that a member, while 
receiving sick benefits, could not be- 
come in arrears so as to debar him 
therefrom, the relief committee being 
authorized to pay the master of 
finance from the amount drawn for 
the member’s weekly benefit a sum 
sufficient to prevent his becoming in 
arrears for the amount of the three 
months’ dues, it was held that the 
latter section dealt only with benefits 
received by members while they were 
alive, to relieve suffering and dis- 
tress, and had no application to sus- 
pension of members for nonpayment 
of assessments levied on the endow- 
ment rank. Grand Lodge C. K, P. v. 
Jones, 100 Miss. 467, 56 S 458. (9) 
Other provisions construed. Leech v. 
Order of R. Telegraphers, 130 Mo, A. 
5, 109 SW 811; Grand Court I. O. C. v. 
Johnes, (Tex. Civ, A.) 181 SW 869. 

94. See infra § 99. 

95. See infra § 102. 

96. Ala.—Sovereign Camp W. O 
W. v. Gay, 207 Ala. 610, 93 S 559. 

Ark.—United Order of Good Sa- 
maritans v. Thompson, 172 Ark, 884, 
290 SW 965. 

.Kan.—Gray v. Grand Lodge A. O. 
DU. W.; 111, Kan. 88, 206 P-311. 

Mo.—Day v. Supreme Forest W, C., 
174 Mo. A. 260, 156 SW 721. 

Pa.—Entwistle vy. Lotwig, 17 Pa. 
Dist, 930. : 

S: C.—Belue v. United Commercial 
Travelers, 121 S.C. 179, 113 SE 364, 
117 SE 591, 

97. See infra § 109. 

98. Adams vy. Sovereign Camp W. 
O. W.,.201 Ala.. 166, 77 S 692. See 
Kelly vy. Ancient Order of Hibernians 
L. Ins. Fund, 113 Minn, 355, 129: NW 
846 (a policy will not be deemed void 
for nonpayment of dues, where the 
evidence supports the finding that in- 
sured, who had disappeared, died 


prior to the time payment was 
stopped). 
99. Validity of dues and assess- 


ments generally see supra §§ 45-53. 
fs . S.—Rowswell v. Equitable 
Aid Union, 13 Fed. 840. 
Cal.—Benjamin v. Mutual Reserve 
Fund L, Assoc., 146 Cal. 34, 79 P 517. 
Ill.—Chicago City R. Employers‘ 
Mut, Aid Assoc, v. Hogan, 124 Ill. A. 
447; Chicago Guaranty Fund L. Soc. 
v. Wilson, 91 Ill. A. 667; Rowell v. 
Covenant Mut. L. Assoc,, 84 Ill. A. 
304; Illinois Commercial Men’s As- 
soc. v. Wahl, 68 Ill, A. 411; Tourville 
v. Brotherhood of Locomotive Fire- 
men, 54 Ill. A. 71. 
Ind.—Supreme Council C. K. A. v. 
Logsdon, 183 Ind. 183, 108 NE 6587. 
lowa.—Underwood v. Iowa Legion 
of Honor, 66 Iowa 134, 23 NW 300. 
Ky.—Supreme Council C, K. A. v. 
Wathen, 179 Ky. 64, 200 SW _ 320; 
American Mut, Aid Soc. v. Helburn, 
85 Ky. 1, 2 SW 495, 8 KyL 627, 7 
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Nonpayment of an assessment will 
not preclude recovery on a ¢ertificate where the 
member died before he could, under the laws of the 
society, be suspended.%® 

Invalid dues or assessments.°° 
ber to pay dues or assessments which are invalid or 
for which he is not legally liable,t as where an as- 
sessment is excessive,” or is not made by a legally 
instituted body and in accordanee with the by-laws,*: 
does not work a forfeiture; and this rule applies 
where the assessment includes an illegal tax in a 
trivial amount.* 
due in case of an illegal assessment is sufficient to 
prevent forfeiture,® although it has been held that, 


Failure of a mem- 


A tender of the amount legally 


AmSR 571; Coyle v. Kentucky Gran- 
gers’ Mut. Ben. Soe,, 2 SW 676, 8 
KyL 604. 

Mass.—Langdon v. Massachusetts 
Ben. Assoc., 166 Mass. 316, 44 NE 
226; Margesson vy. Massachusetts Ben. 
Assoc., 165 Mass. 262, 42 NE 1132. 

Minn.—Ibs v. Hartford L. Ins. Co., 
121 Minn. 310, 141 NW 289, AnnCas 
1914C 798. 

Nebr.—Sharpe v. Grand Lodge A. 
O. U. W., 108 Nebr. 193, 188 NW 100, 
189 NW 176; King v. Physicians’ Cas- 
ualty Assoc., 97 Nebr. 637,150 NW 1010. 

Pa.—Birnbaum y. Passenger Con- 
ductors’, GIs. Cor: 2a. Cos uta. 

[a] By-law imcreasing assess- 
ments; failure to indorse on certifi- 
cate.—Where by-laws increasing as- 
sessments were not indorsed on the 
membership certificate, as required 
by St. (1908) § 679, the member could 
not be suspended and his certificate 
annulled for nonpayment of dues. 
Supreme Council C. K. A. v, Wathen, 
179 Ky. 64, 200 SW 320. 

2. Chicago Guaranty Fund Life 
Soc. v. Wilson, 91 Ill. A. 667; Rowell 
v. Covenant Mut. Life Assoc., 84 Ill. 
A. 304; Langdon v. Massachusetts 
Ben. Assoc., 166 Mass. 316, 44 NE 
226; Margesson v. Massachusetts 
Ben. Assoec., 165 Mass. 262, 42 NE 
1132; Hicks v. Northwestern Aid As- 
soc., 117 Tenn. 203, 96 SW 962. 

3. Ill.—Tourville v. Brotherhood 
of Locomotive Firemen, 54 Ill. A. 71. 

Iowa.—Underwood vy. Iowa Legion 
of Honor, 66 Iowa 134, 23 NW 300. 

Mich.—Zender v. Detroit Lodge No, 
1K. R. A., 190 Mich. 624, 157 NW 361. 

Mo.—Burchard vy. Western. Com- 
mercial Travelers Assoc., 139 Mo. A. 
606,.123 SW 973. 

Nebr.—Sharpe v. Grand Lodge A. 
O. U. W., 108 Nebr. 198, 188 NW 100, 
189 NW 176; King v. Physicians’ Cas- 
Batty Assoc., 97 Nebr. 687, 150 NW 

[a] MTlustration.—Where a volun- 
tary association’s law required its 
president to order assessments on 
the death of members by notifying 
the financial secretary, failure of a 
member to pay an assessment not so 
ordered, but made by the financial 
secretary on his own motion, did not 
forfeit thé membership. Zender v. 
Detroit Lodge No. 1 K. R. A,, 190 
Mich. 624, 157 NW 361. 

[b] Assessment held legally made. 
—Where the directors of a beneficial 
association were under the by-laws 
required at each regular meeting to 
make an assessment on the members, 
according to their ages, in specific 
Sums, but under such by-laws assess- 
ments were fixed in a definite sum, 
payable at regular periods, that the’ 
assessment was not made by the 
board did not render it illegal so ag 
to prevent the suspension of a mem- 
ber for nonpayment thereof. Burch- 
ard v. Western Commercial Travelers 
Assoc., 139 Mo. A. 606, 123 SW 973. 

4. Barber v. Hartford L. Ins. Co.,. 
279 Mo. 316, 214 SW 207, 12 ALR 75£ 


(illegal tax amounting to fifteen 
cents). 
5 Old Colony L. Ins. Co, v. 


Graves, 200 Ill. A. 71. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where an illegal assessment is demanded, the member 
need not pay it or tender a sum equivalent to a 
legal assessment in order to preserve his rights un- 
der the contract, nor need he, on demand of the 
society, furnish it with his reasons for not paying 
the assessment.? 

Recovery of amount paid by superior to local 
council. Where a member of a local council, which 
held membership in a funeral benefit association, 
had, by his failure to pay dues, lost his right to 
benefits at the time of his death, his beneficiary 
could not recover the amount of the funeral benefit 
paid by the association to the local couneil upon 
notice of the death.® 

Assessments accruing after liability for benefits 
has become fixed. A default in paying dues or as- 
sessments accruing after the liability of the society 
for benefits has become fixed does not bar the right 
to such benefits.® 

Statutory provisions as to nonforfeiture. In some 
jurisdictions there are statutes which provide 
against forfeiture of life insurance policies after 
a specified period,’® but these statutes are not usu- 
ally applicable to fraternal benefit insurance.!! 

: [§ 89] (2) Notice—(a) Necessity.12 If the stat- 
utes!*14 or the constitution or by-laws of a beneficial 
or fraternal society'® provide that members shall 
be notified of dues and assessments, the failure of a 
member to pay dues or assessments of which he 
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[45.0.5]. 101. 
has not been notified cannot serve as a basis fer 
the forfeiture of the right to benefits, but the giv- 
ing of notice in such a case is a condition precedent 
to an exercise by the society of the right of for- 
feiture;'® and this has been held to be the rule 
even where the member has knowledge that an as- 
sessment has been made.17 The negligent failure 
of a local officer to send the notice is not chargeable 
to the member.'® So where assessments do not oceur 
at stated intervals?® or the amounts payable are 
uncertain,”° notice of the assessments must be given 
as provided in the by-laws in order to work a for- 
feiture. And even where the laws of the society 
are silent on the question of notice, a member has 
been held entitled to notice where such laws pro- 
vide for forfeiture for failure to pay assessments 
within ‘a specified time from their date.24_ The rules 
of the society may, however, require members to 
keep themselves advised as to whether they are in 
arrears, in which case the right to benefits may be 
forfeited, although individual notice was not given.?? 
Where the primary purpose of a society is to pro- 
mote fraternal association and afford mutual assist- 
ance irrespective of money benefits, and its by-laws 
make dues of every nature payable by the member 
in person and only at monthly meetings, a demand 
by the society on the member for payment of ac- 
crued dues is not a condition precedent to forfeiture 
for nonpayment thereof.?* 


6 Benjamin v. Mutual Reserve 
Fund L. Assoc., 146 Cal. 34, 79 P 517. 

7. Benjamin v. -Mutual Reserve 
Fund L. Assoc., supra. 

Excuse for nonpayment generally 
see infra § 98. 

. Hummer’ vy. Roseville Council 
PEN On 680)0d) VO. As eM. 71> Pa. Dist. 
258, 1 Dauph. Co. 121; Long v. West 
Philadelphia Council, 21 Pa. Co, 153. 

9. Burkheiser v. Northwest Mut. 
Ace. Assoec., 61 Fed. 816, 10 CCA 94, 
26 LRA 112; Alybrecht v. People’s 


Life, etc., Assoc., 129 Mich. 444, 89 
NW 44. 
[a] Rule applied.—(1) Where a 


‘certificate provided for the payment 
of a certain sum monthly in case of 
total disability, and the by-laws pro- 
vided that a member failing te pay 


his dues within the month in which, 


they fell due should stand suspended 
from all benefits of the association, 
it was held that a member becoming 
totally disabled while in good stand- 
ing, so that the association became 
indebted to him for sick benefits, did 
not forfeit his membership by failing 
to pay dues during sickness, and that 
the fact that dues for a certain 
month became delinquent before his 
disability had existed a month, so as 
to entitle him to one month’s pay- 
ment of sick benefits, did not work a 
suspension. Albrecht v. People’s 
Life, ete., Assoc., 129 Mich. 444, 89 
NW 44. (2) Where an association in- 
sured its members “against personal 
bodily injuries effected during the 
continuance of membership in this 
insurance through external violent 
and accidental means,’ and against 
death resulting from such injuries 
within ninety days after the accident, 
it was held that, where a member 
died within ninety days after an ac- 
cident, the fact that before his death 
he ceased to be a member because of 
default in paying an assessment fall- 
ing due after the accident did not re- 
lieve the association from liability, 
as its liability was fixed by the acci- 
dent. Burkheiser v. Northwest Mut. 
Ace. Assoc., 61 Fed. 816, 10 CCA 94, 
26 LRA 112. 

10. See Life Insurance § 246. 

11. [a] In Missouri Rev. St. 
(1899) § 7897, providing that no life 
insurance policy shall be forfeited 
for nonpayment of premiums after 
- payment, of three annual sdhiikn ta clad 


and providing for extended insurance 

in proportion to the amount paid in, 

does not apply to fraternal benefit 
associations doing business on the 
assessment plan. Westerman v. Su- 

preme Lodge K. P., 196 Mo. 670, 94 

SW 470, 5 LRANS 1114. 

12. Notice of premiums or assess- 
ments: 

Insurance contracts generally see In- 
surance §§ 534-536. 

Life insurance contracts generally 
see Life Insurance si 196-201. 
13-14. Haynes v. asonie Ben. 

Assoc., 98 Ark. 421, er SW 187, Ann 

Cas1912D 697. 

15. U. S.—Railway Mail Assoc. v. 
Moore, 15 F. (2d) 547. 

Ark.—Mutual Aid Union v. Wadley, 
125 Ark. 449, 188 SW 1168; Haynes 
vy. Masonic Ben. Assoc., 98 Ark. 421, 
136 SW 187, AnnCas1912D 697. 

D. C.—Capital City Ben. Soc. v. 
Travers, 55 App. 214, 4 F. (2d) 290. 

Til.—Supreme Lodge K, H. v. Dal- 
berg, 138 Ill. 508, 28 NE 785 [aff 37 
Tll. A. 145]; Catholic Order of For- 
esters v. Fitzpatrick, 58 Ill. A. 376; 
Tourville y. Brotherhood of Locomo- 
tive Firemen, 54 Ill. A. 71. 

Ind,—Supreme Council C, B. L. v. 
Grove, 176 Ind. 3856, 96 NE 159, 36 
LRANS 9138. 

Ky.—Coyle v. Kentucky Grangers’ 
Mut. Ben, Soc., 2 SW 676, 8 KyL 604; 
Grand Lodge A. O. U. W. v. Haynes, 
16 Kyl 399. 

Mich.—Dowling v. Knights Tem- 
plars, ete, Life Indemn. Co., 116 
Mich. 471, 74 NW 725. 

Minn.—Ball v. Northwestern Mut. 
Ace. Assoc., 56 Minn. 414, 57 NW 
1063; Scheufler v, Grand Lodge A, O. 
Uz. W., 45 Minn. 256, 47 NW 799. 

Miss. —Murphy vy. Independent Or- 
der S. D. J. A., 77 Miss. 830, 27 S 624, 
50 LRA 111. 

Mo.—Bange v. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652; Bange 
Vv. ‘Supreme Council Din tt; 153 Mo. A. 
154, 182 SW 276; Burchard v. West- 
ern Commercial Travelers Assoc. 139 
Mo. A. 606, 123 SW 973; Bange v. 
Supreme Council L. Saka 128 Mo. A. 
461, 105 SW 1092; Siebert v. daieeied 
Council O. C. a Va 33 Mo, A. 268 

Nebr. —Chapple v. Sovereign Camp 
W. O. W., 64 Nebr. 55, 89 NW 423. 

N. J.—Autrim vy. Telegraphers’ 
weney: Assoc., 93 N, J. L. 213, 107 
A ‘ 


N. Y.—Ellis v. National Provident 
Union, 50 App. Div. 255, 63 NYS 1012; 
Sullivan v. Industrial Ben. Assoc., 
73. Hun 319, 26 NYS 186; Farrie v. 
Supreme Council C. B. lity 47 Hun 639, 
15, NYSt 155 [aff 120 N. Y. 662, 24 NE 
1104]; Raab y. National Slavonic Soc., 
93 Misc. 67, 156 NYS 301; Peo. v. Su- 
preme Council C. B. L., 10 NYS 248, 
23 AbbNCas 323. 

N. C.—Carden v. Sons & Daughters 
of Liberty, 179 N. C. 399, 102 SE 610; 
Lyons v. Grand Lodge K. P., 172 N. 
C. 408, 90 SE 428; Duffy v. Fidelity 
Mut. L. Ins. Co., 55 SE 1047; Doggett 
v. United Order G. C., 126 N. C. 477, 
36 SE 26. 

Oh.—Judge v. Masonic Mut. Ben. 
Assoc; 10 Oh: Cin Cth NwnS.. 4:73,5.00 
Onw CirsiCtiwtes: 

Pa.—Reynolds y. Fidelis Lodge, 14 
Pa. Super. 515. 

Tex.—Home Ben. Assoc, v. Jordan, 
(Civ. A.) 191 SW 725. 

Notice of assessment generally see 
supra § 48, 

16. Hannum v. Waddill, 135 Mo. 
158, 86 SW 616; Siebert v. Supreme 
Council, O. C._F., 23. Mo. A,. 268, 

17. See cases supra note 16. 

18. Carden y. Sons & Daughters of 
Liberty, 179 N. C. 399, 102 SE 610. 

19. Railway Mail Assoc. v. Moore, 
15 FEF. (2d) 547; Hall v. Supreme 
Lodge K,°H., 24 Fed. 450; Haynes v. 
Masonic Ben. Assoc., 98 Ark. 421, 136 
SW 187, AnnCas1912D 697; Wright 
v. Supreme Commandery G. R., 87 Ga. 
426, 13 SE 564, 14 LRA 283; Catholic 
Order of Foresters Vv. Fitzpatrick, 58 
TAS 3 ova! 

20. ae Mail Assoc. v. Moore, 
15 F. (2d) 547; Haynes v. Masonic 
Ben, Assoc., 98 ‘Ark, 421, 136 SW 187, 
AnnCas1912D 697. 

21. Supreme Council A, L. H. v. 
Orcutt, 119 Fed. 682, 56 CCA 294 [cer- 
tiorari den 190 U.S. 558, 23 SCt 854, 
47 Ll. ed. 1183]; Railway Pass., etc., 


Conductors’ Mut. Aid, etc., Assoc. v. 
Loomis, 48 Ill, A. 599. 
22. Chapple v. Sovereign Camp W. 


O, W., 64 Nebr. 55, 89 NW 423; Rhule 
v. Diamond Colliery Acc. Fund, 13 
Pa. Super. 416 [aff 5 LackLegN 1011; 

23. Anthony v. Carl, 28 Misc, 200, 
58 NYS 1084 (so holding, although 
the rules secured benefits to: any 
member who has paid all dues, etc., 
“that may legally be demanded of 
him by the lodge’), 


102 [45 C.J] 


Payments due at stated times. 


of the society, dues and assessments accrue at stated 
intervals or fixed dates, the members are bound to 
take notice of that fact, and other notice is not 
necessary in the absence of a statute or law of the | 
But even where assessments 
fall due at stated times, a certificate cannot be for- 
feited without notice where the contract provides 
for forfeiture within a specified time after notice 
is given,?° or where the society has adopted a prac- 
tice of giving notice, so as to lead its members to 
So a member is entitled 
to notice even where the assessments are due at 
stated times, if the amount is not fixed, and the 
constitution and laws of the society provide that a 


society requiring it.*4 


believe it will be given.?® 


24 U. S.—Railway Mail Assoc, v. 
Moore, 15 F. (2d) 547. 

Ark.—Loyal Protective Ins. Co, Vv. 
Walker, 126 Ark. 296, 189 SW 1050; 
Haynes vy. Masonic Ben. Assoc., 98 
Ark. 421, 186 SW 187, AnnCas1912D 
697. 

La.—Feiber v. Supreme Council A. 
L.H.; 112 La. 960, 36 S 818. 

Mo.—Britt v. Sovereign Camp W. 
O. W., 153 Mo. A. 698, 707, 134 SW 
1073; Lavin v. Grand Lodge A. O. U. 
W., 104 Mo. A. 1, 17, 78 SW 325. 

N. C.—Riddick v. Farmers’ Life 
Assoc., 132 N. C. 118, 43 SH 544. 

And see Catholic Order of Forest- 
ers v. Fitzpatrick, 58 Ill. A. 376; Re 
Supreme Legion S. K. C., 29 Ont. 708 
(decided under a statute dispensing 
with notice in such a case, but hold- 
ing that the assessments in question 
were not payable at fixed dates). 

“The regular assessments levied 
by the defendant order to pay death 
losses are classified according to the 
age of the members. They are 
monthly and payable on or before 
the twenty-eighth day of each month, 
They are as regular as clockwork, are 
certain as to amount and time of pay- 
ment, hence no special notice of their 
levy or of the amount or time of pay- 
ment was necessary. A member 
holding a beneficiary certificate of the 
order, receives this notice once for 
all when he receives the certificate 
which, in effect, incorporates this law 
of the order into the contract of in- 
surance, and a member, by accepting 
the certificate, agrees to pay the 
monthly assessments as required by 
Law 196, as a condition precedent to 
the continuance of his certificate in 
force. That it is competent for a 
beneficiary association, and a member 
thereof to so agree, it seems to us 
admits of no doubt and that such an 
agreement is just and fair to all the 
members of the order holding insur- 
ance certificates, is self-evident.” 
Lavin v. Grand Lodge A. O. U. W., 
supra [quot Britt v. Sovereign Camp 
Ww. O. W., supra]. : 

[a] Agreement for notice.—Where 
the losses of a beneficial association 
were paid from assessments, and the 
certificate provided that annual dues 
should amount to a certain sum and 
should be paid on a certain day, and 
an agent soliciting for the association 
told insured that he would have 
twenty days’ notice “of anything to 
be paid under the policy,” such state- 
ment did not cover annual dues, but 
referred merely to such things as 
were uncertain, Such as assessments 
for losses. Riddick v. Farmers’ L. 
Assoc., 132 N. C, 118, 43 SE 544. 

25. Covenant Mut. Ben. Assoc. y. 
Spies, 114 Ill. 468, 2 NE 482; Garret- 
son v. Equitable Mut. Life,  etc., 
Assoc., 93 Iowa 402, 61 NW 952; Gar- 
butt v. Citizens’ Life, etc., Assoc., 84 
Iowa 298, 51 NW 148; Robbins y. 
American Mut. Aid Soc., 11 KyL 580. 

26. Loyal Protective Ins. Co. v. 
Walker, 126 Ark. 296, 189 SW 1050; 
Supreme Council C. B. L. v. Grove, 
176 Ind. 356, 96 NE 159, 36 LRANS 
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If, by the laws 


fact.?7 


913; Britt v. Sovereign Camp W. O. 
W., 153 Mo. A. 698, 134 SW 1073; 
Bennett v. Sovereign Camp W. O. W., 
(Tex. Civ. A.) 168 SW 1023. 

[a] Rule applied.—Where the cer- 
tificate and by-laws provided that a 
regular monthly assessment should 
be levied, with additional irregular 
assessments, and the by-laws pro- 
vided only for notice of the irregular 
assessments, but it was the custom 
of the company to levy the regular 
assessments with the same formali- 
ties as the irregular assessments, and 
camps of the association carried de- 
linquent members for a time, and 
such assurance was given the wife of 
a member before default in his as- 
sessments, such conduct amounted to 
a waiver of the provisions of the cer- 


tificate, whereby the member upon 
default in an assessment was ipso 
facto suspended. Britt v. Sovereign 
Camp W. O. W., 153 Mo. A. 698, 134 
SW 10738. 

[b] Reliance on custom. — The 


failure of the collecting officer of the 
society to comply with a custom of 
sending out notices not required by 
the policy is available as excuse for 
the nonpayment of fixed dues only as 
ground for an estoppel, and unless 
a member in default or the one as- 
suming to pay his assessments relied 
on a continuance of the custom, and 
was misled by failure to receive such 
notice, there is no estoppel. Bennett 
v. Sovereign Camp W. O. W., (Tex. 
Civ. A.) 168 SW 1023. 

Custom as estopping society to 
claim a forfeiture generally see infra 
§§ 122-124. 

27. Mutual Reserve Fund Life 
Assoc, .v. Hamlin,, 139 °U. 3S, 297, 11 
SCt 614, 35 L. ed. 167. 

28. See statutory provisions; and 
cases infra this note. 

[a] In New York (1) L. (1892) 
c 690 § 2383, relating to forfeiture of 
life policies for nonpayment of as- 
sessments unless notice of the as- 
sessment is given, does not apply to 
fraternal beneficiary societies, 
v. Supreme Tent K. M. W., 1 a 
Div, 488, 45 NYS 1096. (2) Under L. 
(1877) ec 821, providing that no life 
insurance company Shall declare a 
policy forfeited for nonpayment of 
premiums or interest thereon without 
first mailing to insured a written no- 
tice stating the amount of such pre- 
mium or interest, and that if not paid 
in thirty days the policy will be 
avoided, it has been held that mor- 
tality assessments, which, by the 
terms of the policies, are uncertain 
in amount and time of payment, and 
which are payable only on notice of 
payment, are not premiums or in- 
terest payments within the meaning 
of the act. Merriman v. Keystone 
Mut. Ben. A'ssoci,) 138 (N.. Y. 116,33 
NE 788. See Ronald v. Mutual Re- 
serve Fund L, Assoc., 132 N. Y. 378, 
30 NE 739 (a mutual benefit associa- 
tion incorporated under L. [1883] 
ec 175 is not subject to the provision 
of L. [1877] c¢ 321). (3) Requisites 
of notice under Li. -(1877), ¢, 821 4see 


Statutory provisions. 
sometimes regulated by statute.?® 

Persons entitled to notice. 
entitled to notice of dues and assessments or arrear- 
ages but the members, but this rule may be altered 
by the laws of the society,?? or by agreement be- 
tween it and a third person.*? 

Notice of delinquency. Apart from notice of 
dues and assessments, the society may be required 
by its rules to notify a member of the fact that 
he is in arrears before a forfeiture for nonpay- 
ment can be claimed.*t It has been held, however, 


‘nf 


member who fails to receive notice on or before 
such stated times shall advise the society of that 


The question of notice is 


Ordinarily no one is 


infra § 90. 

{[b] In Ontario the statute pro- 
vides that, where the time of pay- 
ment of assessments is not definitely 
fixed by the contract or by-laws of 
the society, there shall be no sus- 
pension or forfeiture for nonpayment 
until notice is given and there is a 
default thereafter for not less than 
thirty days; and under this statute 
it has been held that, where assess- 
ments are of a fixed amount and, by 
the rules or constitution of the so- 
ciety, are payable on fixed dates, it 
is left to the society to provide for 
the consequence of nonpayment, but 
if periodicity of payment does not 
exist then the statute regulates the 
procedure. Re Supreme Legion S§,- 
Ke UC, -2er Ont. Coss 

29. Woodmen of World y. Gilli- 
land, 11 Okl. 384, 67 P 485. 

[a] Notice to guardian of insane 
member.—Where the constitution of 
a society provides that on insanity 
of a member notice shall be given 
his guardian or conservator and his 
beneficiary of the fact of his insanity, 
and the amount of assessments and 
dues unpaid by him, within a certain 
time, such notice and time are condi- 
tions precedent to the right of the 
society to cancel the certificate for 
nonpayment of assessments. Wood- 
men of World vy. Gilliland, 11 Okl. 
384, 67 P 485. 

30. Keeler v. New York State Mut. 
Ben. Assoc., 20 NYS 935; Buchannan 
v. Supreme Conclave I. O. H., 178 Pa. 
465, 35 A 873, 56 AmSR 774, 34 LRA 


436. 
[a] Dlustrations.—(1) Where a 
society, knowing the interest of a 


third person in a policy, agreed to 
give him notice of assessments in 
time to enable him to pay and pre- 
vent a lapse, it could not ignore the 
agreement and lapse the policy in 
violation thereof. Keeler v. New 
York State Mut. Ben. Assoc., 20 NYS 
935.. (2) Where the holder of a certi- 
ficate becomes insane, and his daugh- 
ter, to whom the certificate is pay- 
able on his death, requests the proper 
officer of the society to notify her of 
any assessments, nonpayment of an 
assessment will not work a suspen- 
sion of the certificate, in the absence 
of the requested notification. Buchan- 
nan y. Supreme Conclave I. O. H., 178 
Pa. 465, 35 A 873, 56 AmSR 774, 34 
LRA 436. 

31. Ill.—Wineberg v. Telzer Un- 
pene eatery wel as ZO Tey Ls Ae 
nite rotherhood C. J. A. v. i 
107 Til. A. 306, seg 
Mich.—Roulo v. Schiller Bund. 172 

Mich. 557, 138 NW 244, / 

N. Y.—Shafer v. United Brother- 
hood of Carpenters, 22 Misc, 363, 49 
NYS 151; Masi v. Congrega San 
Donato di Mutuo Succorso, 17 Misc. 
609, 40 NYS 667. 

Pa.—Geisser v. Diligent Council 
No, 4 F. BP. A., 77 Pa. Super. 455. 
Tex.—Haywood v. Grand Lodge K. 
P., (Civ. A.) 188,.SW 1194. 

[a] Notice held insufficient.— 
Under a by-law of a society, which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 


t 


§§ 89-90] 


that actual knowledge on the part of the member 
that his assessments have not been paid will dis- 
pense with notice from the society.*? 


Waiver of notice. The right to 


the contract or by-laws may be waived by the mem- 
ber,** and it is competent for the contract to provide 
that failure to pay regular dues within the time 
prescribed shall work a forfeiture without notice 


to, or demand on, the member.** 


[§ 90] (b) Form, Mode, and Sufficiency*°—aa. In 
The notice of dues and assessments must 
be given, substantially at least,?® in the manner 
prescribed by the rules of the society.3? 
given to the member himself*® by the officer on 
whom the rules devolve that duty.*° 
is such as to advise the member of the amount due 
and the time for payment, it is sufficient to support 
a forfeiture, in the absence of statute or by-law 
prescribing further requirements as to its form and 
contents,*® but a notice which tends to mislead the 


General. 


terminates membership where a mem- 
ber fails to pay his dues for six 
months, and, after receiving word 
from the secretary, fails to pay at 
the next monthly meeting, where de- 
eeased was not in arrears until No- 
vember, a letter from the society in 
the preceding July, requesting the 
payment of quarterly dues, is not the 
notice required by the by-law, and 
furnishes no legal foundation for the 
termination of his membership. since 
the notice cannot be given until the 
member is in arrears. Wajczeliunas 
v. St. Peter’s Lithuanian Society, 141 
App. Div. 852, 126 NYS 884. 

Wotice of forfeiture or suspension 
or of proceedings therefor see infra 

101. 

‘ 32. Geddes v. Ann Arbor R. Em- 
ployees’ Relief Assoc., 178 Mich. 486, 
144 NW 828. ; 

[a] Tiustration.— Where an _ in- 
sured in an employees’ mutual benefit 
association actually knew that his 
assessments had not been paid from 
the fact that he had drawn his full 
wages each month, and had not other- 
wise paid them, it was not necessary 
that he be given notice by the society 
of that fact, even if the policy re- 
quired such notice. Geddes v. Ann 
Arbor R. Employees’ Relief Assoc., 
178 Mich: 486, 144 NW 828. 

33. Supreme Council C. K. A. v. 
Winter, 108 Ky. 141, 55 SW 908, 21 
KyL 1583; Kray v. Mut. Reserve L. 
Ins. Co., 50 Tex. Civ. A. 555, 111 SW 
421. 

34. Kennedy vy. Grand Fraternity, 
36 Mont. 325, 92 P 971, 25 LRANS 78. 

35. Alteration of by-laws as to 
notice see supra § 35. 

Notice of forfeiture see infra § 101. 

86. Supreme Lodge K. H. v. Dal- 
berg, 37 Ill. A. 145 [aff 138 Il]. 508, 
28 NE 785]. i 

37. Ark.—Mutual Aid Union v. 
Wadley, 125 Ark. 449, 188 SW 1168; 
Haynes v. Masonic Ben. Assoc., 98 
Ark. 421,136 SW 187, AnnCas1912D 697. 

D. G.—Drum vy. Benton, 13 App. 245. 

Hit=—Olds: Colony ,L..ins.osCoiy itv: 
Graves, 200 Ill. A. 71; Farmers’ Fed- 
eration v. Croney, 106 Ill, A. 428. 

Mo.—Bange v. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652. 

N. Y.—Wajezeliunas v. St. Peter’s 
Lithuanian Soc., 141 App. Div. 852, 
126 NYS 884. 

Tex.—Haywood v. Grand Lodge K. 
Peu(Civ. A) 138 SW. 1194. wines 

[a] Notice sufficient if it is in ac- 
cordance with the requirement of 
rules of the society. Drum y. Ben- 
ton, 13 App. (D. C.) 245. 

38. Garbutt v. Citizens’ Life, etc., 

Assoc., 84 Iowa 293, 51 NW 148; Coyle 
v. Kentucky Grangers’ Mut. Ben. Soc., 
2 SW 676, 8 KyL 604. 
[a] Notice to member’s husband 
who is also a member is insufficient. 
—~Garbutt v. Citizens’ Life, etc., Assoc., 
84 Iowa 293, 51 NW 148. ; 


MUTUAL BENEFIT INSURANCE 


(45 C.3.] 103 


member and deprive him of the opportunity of pay- 
ing the assessment is insufficient.*+ 


If the notice 


demands a greater sum than is due,*? or requires 


notice given by 


payment to be made at an earlier day than the 
by-laws prescribe,** it is invalid. 

Statutory provisions. 
notice is insufficient to warrant a forfeiture for fail- 
ure to pay an assessment where it does not state 


Under some statutes** the 


that unless it is paid the certificate will be for- 


feited.*® 


It must be 


If the notice | in the mail.*9 


each member.®° 


[b] Notice to society’s local agent 
is not notice to local members. Coyle 
v. Kentucky Granger’s Mut. Ben. 
Soc., 2 SW 676, 8 KyL 604. 

39. Zender vy. Detroit Lodge No. 1 
K. R. A., 190 Mich, 624, 157 NW 361; 
Payn v. Rochester Mut. Relief Soc., 
6 NYSt 365, 17 AbbNCas 53, 2 How 
PrNS 220;.Carden v. Sons & Daugh- 
ae of Liberty, 179 N. C. 399, 102 SE 

[a] Tlustrations.—(1) Where the 
rules require notice to be given by 
the society’s secretary, notice by the 
managers is insufficient. Bates v. 
Detroit Mut. Ben. Assoc., 51 Mich. 
587, 17 NW 67. (2) Notice by the 
local secretary is insufficient where 
the general secretary is required by 
the rules to give notice. Payn v. 
Rochester Mut. Relief Soc, 6 NYSt 
865, 17 AbbNCas 53, 2 HowPrNS 220. 

40. Hansen v. Supreme Lodge K. 
H., 140 Ill. 301, 29 NE 1121 [aff 40 
Ill. A, 216]; Thibert. v. Supreme 
Lodge K.'H., 78 Minn. 448, 81 NW 220, 
79 AmSR 412, 47 LRA 136; Gold- 
berger v. U. S. Grand Lodge O. B. A.., 
77 Mise. 136, 186 NYS 18; Smith v. 
Covenant Mut, Ben. Assoc., 16 Tex. 
Civ. A. 593, 43 SW 819. 

[a] Notices held sufficient.—(1) A 
notice specifying ,.the number of the 
assessment, and bearing the seal of 
the association, received by a mem- 


‘ber, inclosed in an envelope addressed 


to him at his residence, is sufficient, 
although neither signed by the officer 
whose duty it is to give the same nor 
addressed to such member on the no- 
tice itself. Hansen vy. Supreme Lodge 

.'H., 140 Ill. 301, 29: NE 1121. [aff 
40 Ill, A. 216]. (2) Where the re- 
porter of a lodge notified decedent in 
person of threé assessments due, and 
decedent promised to make payment, 
such personal notice was sufficient to 
put decedent in default, although the 


by-laws provided for written or 
printed notice. Thibert v. Supreme 
Lodge K. H.,,78 Minn. 448, 81 NW 


220, 79 AmSR 412, 47 LRA 136. (3) 
A notice stating that it is a mortuary 
call for payment of death claims ac- 
cording to an annexed list showing 
the number and amount of each pol- 
icy, the name and residence of de- 
ceased, and the name of, and the 
amount and date of payment to, each 
beneficiary, is sufficient. Smith vy. 
Covenant Mut. Ben. Assoc., 16 Tex. 
Civ. A. 5938, 43 SW 819. 

41. Miner v. Michigan Mut. Ben. 
Assoc., 63 Mich. 338, 29 NW 852; Ball 
v. Northwestern Mut. Acc. Assoc., 56 
Minn. 414, 57 NW 1063 (where a cer- 
tificate provided that one month 
should be allowed for paying assess- 
ments after notice thereof, and on 
the envelope containing the certifi- 
cate was indorsed, “First premium 
payable Feb. 1,’’ failure to pay, before 
February 1, an assessment made 
January 1, of which: the member had 


Mode of service. 
of the rules of the society, the notice must be 
actual*® and personal,** or it may be given by being 
posted in the lodge rooms,*® or by being deposited 
Where the constitution requires no- 
tice to be ‘‘made and sent’’ to the member, publish- 
ing a notice in the official newspaper is insufficient, 
although the constitution also provides that such 
newspaper shall be official notice of assessments to 


According to the requirements 


In the absence of any specified 


no other notice, did not forfeit his 
certificate). 

[a] List of deaths and amount 
due.—W here a notice does not contain 
a list of the deaths since the last as- 
sessment, and notify the member of 
the amount due to the’ benefit fund, 
as required by the by-laws of the as- 
sociation, a forfeiture of a policy can- 
not be sustained for failure to pay 
the assessment. Miner vy. Michigan 


Mut. Ben, Assoc., 63 Mich. 338, 29 
NW 852. 

42. U. S. Mutual Ace. Assoc: * v. 
Mueller,./:1512. Dler254; 37. NB 882s 
Dowling v. Knights Templars, etc., 
Life Indemn. Co., 116 Mich. 471, 74 


NW 725. But see Pitts v. Hartford 
L., ete., Ins: Co., 66 Conn. 376, 34.4 
95, 50 AmSR 96 (holding that, where 
a certificate provides that insured 
shall pay three dollars per annum for 
expenses on the first day of the 
month after issue and at every anni- 
versary thereafter, ‘‘or by monthly or 
other pro rata installments of the 
same in advance for periods of less 
than a year,” and during seven years 
the company sent notices to insured 
at the proper time, containing an 
item for three months’ dues in ad- 
vance, and he paid the same without 
objection or dissent, a notice of an 
assessment and also of three months” 
dues in a separate item afterward 
sent to him was not defective, al- 
though he was entitled to his choice 
as to whether he would pay one 
month’s or three months’ dues in ad- 
vance). 

43. U. S. Mutual Acc. Assoc. v. 
Mueller, 151 Ill. 254, 87 NE 882 [aff 
51 Ill. A, 40]; Railway. Pass., ete., 
Mut. Aid, etce., ASsoc. v. Thompson, 91 
Ill. A. 580; Illinois Commercial Men’s 
Assoc, v. Wahl, 68 Ill, A, 411; Haskins 
v. Kentucky Grangers’ Mut. Ben. Soc., 
7 Kyl. 371; Bridges v. National 
Union, 73 Minn. 486, 76 NW 270; 409,, 
77 NW 411 [overr on this point Bene-| 
dict v. Grand Lodge A. O. U. W., 48 
Minn. 471, 51 NW 3871]; Re Supreme 
Legion S. K. C., 29 Ont. 708. 

Time for payments see infra § 938. 

44. See statutoty provisions. 

45. Elmer v. Mutual Ben. L. As- 
soc., 19 NYS 289 [aff 188 N. Y. 642 
mem, 34 NE 512 mem] (L. [1877] c 


821). 

46. Courtney v. U.S. Masonic Ben. 
Assoc., (lowa) 53 NW 238; American 
Mut. Aid Soc. v. Quire, 7 KyL 671. 

47. Railway Pass., ete., Conduc- 


tors’ Mut. Aid, etce., Assoc, v. Loomis, 
43 Il. A. 599. 

Necessity of actual receipt of no- 
tice by mail see infra § 91. 

48. Rhule v. Diamond Colliery Aec. 
Fund, 5 LackLegN 101 [aff 13 Pa. 
Super. 416]. 

49. See infra § 91. ‘ 

50. Grand Legion S. K. A, v. 
Beatty, 224 Ill..346, 79 NE 565, & 


LRANS 1124, 8 AnnCas 160. j 
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mode of service prescribed by the constitution or 
by-laws,°! and unless a uniform usage, familiar to 
all the members, has given to the word ‘‘notify’’ a 
different meaning,®? personal notice must be given 
in order to work a forfeiture, and, if sent by mail, 
must be actually received.** 

Waiver of defects. Informalities in the notice 
of assessments may be waived by the member.*4 

[§ 91] bb. Notice by Mail.°> Notice of dues and 
assessments may be given by mail if the laws of 
the society, or the contract of insurance, so pro- 
vides ;°® and even in the absence of such provision 
notice by mail is sufficient if it is actually received.” 
A notice by mail must be directed to the proper 
address and deposited in the post office, properly 
stamped,°® and placing a notice properly addressed 
and stamped on the desk from which the mail car- 
rier, whenever he took mail, took letters so left to 
deposit them in the mail, is not a mailing of the 
notice.®®* Notice sent by mail addressed to the mem- 
ber at his last known place of abode is sufficient,®° 
even though the secretary of the society knew that 
he had moved to a foreign country.*t On the other 
hand it has been held that mailing notice to the 
member’s address last known to the general secre- 
tary is insufficient where the financial secretary 
of the particular branch to which the member be- 
longed has actual knowledge of a later address.® 

Effect of nonreceipt or delay in receipt. Where 


51. Railway Pass., etc., Mut, Aid, 
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of insured to be at a certain place, 


[§§ 90-91 


the laws of the society provide that notice by mail 
shall be legal notice, and notice is properly addressed 
and mailed, the member is in default if he fails to 
respond to such notice whether he receives it or 
not.®? But where the laws of the society require 
notice, without prescribing the mode thereof, notice 
by mail is insufficient to put a member in default 
if he does not actually receive it,** or if he does 
not receive it until after the time for payment has 
expired.®® So it has been held that, where the con- 
stitution or by-laws, although providing for notice 
by mail, show an intention that members should 
receive actual notice, the mere mailing of notice 
will not put the member in default unless he re-~ 
ceives it.°®: Thus, where the constitution of a society 
which levied assessments. only upon the death of 
members required the secretary ‘‘to notify by postal 
eard’’ all members liable, failure of a member to 
receive a postal card mailed to him excused his 
failure to pay the assessment.®* A by-law declaring 
that the certificate of the society’s treasurer that 
notice was mailed shall be conclusive evidence of 
the fact of mailing has been held unreasonable and 
invalid,®* and the member may show, notwithstand- 
ing such certificate, that he never in-fact received 
the notice.®? . 
Misdirection of notice. If the notice is mis- 
directed and the member does not receive it, it is 
insufficient to put him in default;"° but if he actu- 


Oh.—Crockett v. Order of Red 


etc., Assoc. v. Leonard, 82 Ill. A. 214; 
Fields v. United Brotherhood C. “i Se 60 
Tll. A. 258; Railway Pass., etc., Mut. 
Aid, etc., Assoc. v. Loomis, 43 Ill. A. 
599 [rev on other grounds 142 Ill. 
560, 32 NE 424]; Courtney v. U. S. 
Masonic Ben. ASsoc., (Iowa) 53 NW 
238; Autrim v. Telegraphers’ Benev. 


Assoc., 93 N. J. L. 213, 107 A 458; 
Taggart v. Phoenix Mut. Relief 
Assoc., 8 Pa. Co. 334. 


52. Stewart v. hp eee Council A. 
L. R., 36 Mo. A.°319. 

53. See infra § 91. 

54. Hansen v. Supreme Lodge K. 
H., 140 Ill. 301, 29 NE 1121; Heffer- 
nan Vv. Supreme Council A. L. H., 40 
Mo. A. 605. 

55. Generally see Insurance § 538; 
Life Insurance § 205 

Time of mailing see infra § 92. 

56. Ark.—Mutual Aid Union v. 
Wadley, 125 Ark. 449, 188 SW 1168. 

Ill.—Railway Pass., etc., Mut, Aid, 
etc., Assoc. vy. Thompson, 91 Ill. A. 
580. 

Minn.—Bridges v. National Union, 
73 Minn. 486, 76 NW 270, 409, 77 NW 
411; Benedict vy. Grand ‘Lodge AX, OF 
U. W., 48 Minn. 471, 51 NW 371. 

Mo. - Bange Vv. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652. 

N. Y.—Raab v. National Slavonic 
Soc., 93 Misc. 67, 156 NYS 3801. 

N. C.—Duffy v. Fidelity Mut. L. 
Ins. Co., 142 N. C. 103, 55 SE 79, 1047, 
7 LRANS 238. 

Pa.—Geisser v. Diligent Council 
No. 4 F. P. A., 77 Pa. Super. 455. 

57. ‘Benedict v. Grand Lodge A. O, 
U. W., 48 Minn. 471, 51 NW 3871; 
Merriman. v. Keystone Mut. Ben. 
Assoc., 1388 N. Y. 116, 33 NE 738. 

Burden of proof and presumption 
as to receipt of notice see infra § 259. 

Nonreceipt of notice mailed see 
infra notes 63-69. 

58. Haskins v. Kentucky Grangers’ 
Mut. Ben. Soc., 7 KyL 371; Bange 
v. Supreme Council L. H., 128 Mo. A, 
461, 105 SW 1092. 

59. Molloy v. Supreme Council C. 
M. B. A., 93 Iowa 504, 61 NW 928. 

60. Mutual Life Industrial Assoc. 
v. Scott, 170 Ala. 420, 54 S 182. 

[a] Bule applied.—Where a policy 
and papers connected therewith show 
the residence and post-office address 


and the by-laws show that the no- 
tices were to be mailed to a member 
at his post-office address, and there is 
no proof that he ever gave notice of 
any change of address, the mere fact 
that he was at times at other places 
and received mail there did not au- 
thorize the company to send notices 
of assessments there. Mutual Life 
Industrial eareks v. Scott, 170 Ala, 
420, 54 S 182 

61. Goldberger v. United States 
Grand Lodge O. B. A., 77 Misc. 136, 
136 NYS 13. 

62. Railway Mail Assoc. vy. Moore, 
15 F. (2d))547. 

63. U. S.—Modern Woodmen of 
America v. Tevis, 117 Fed. 369, 54 
CCA 293. 

Til —Northwestern Traveling Men’s 
Assoc. v. Schauss, 51 Ill. A. 78 [aff 
148 Ill. 304, 35 NE 747]; Union Mut. 
Assoc. v. Miller, 26 Ill. A. 230; Weakly 
v. Northwestern Benev., etc., Assoc., 


19) TH: Ad. '327, 
La.—Epstein v. Mutual Aid, etc., 
Assoc., 28 La, Ann. 938. 
Mo.——Reichenbach v. Ellerbe, 115 


Mo. 588, 22 SW 3738; Bange ‘'v. Su- 
preme Council L. H., 179 Mo. A. 21, 
161 SW 652; Forse v. Supreme Lodge 
K. H., 41 Mo. A. 106. 

N. Y.—Goldberger v. U. S. Grand 
era O. B. A.,.77 Misc. 136, 136 NYS 


N. C.—Duffy v. Fidelity Mut. L. 
Ins, Co., 142 N. C. 103, 55 SE 79, 1047, 
7 LRANS 238. 

: ca PIN archers v. McClure, [1899] 2 

T. 

64. Ill.—Supreme Council A, L. H. 
v. Haas, 116! Ill. “A. 587; Fields v. 
eS Brotherhood C. ring 60 Ill. A. 
39 

Iowa.—Courtney v. U, S. Masonic 
Ben. Assoc., 538 NW 238. 

Ky.—Robbins v. American Mut. Aid 
Soc., 11 KyL 580. 

N. J.—Autrim v. Telegraphers’ 
Benev. Assoc., 93 N. J. L. 213; 107 
A 458. 

N. Y.—Merriman v,. Keystone Mut. 
Ben. Assoc., 138 N. Y. 116, 383 NE 738 
[dist Bettenhasser v. Templars of 
Liberty of America, 58 App. Div. 61, 
68 NYS 505 (where notice of an as- 
sessment was mailed and there was 
some proof that it was received) ]. 


Cross, 4: Oh. Cir. Ct. Nj S. 619) (24, Oh, 
Cirh Cts 421: 

Pa.—Taggart v. Phenix Mut, Re- 
lief Assoc., 8 Pa. Co. 334. 

Tex.—McCorkle v. Texas Beney. 
Assoc., 71 Tex. 149, 8 SW 516. 

Necessity for personal notice gen- 
erally see supra § 90. 

65. Merriman v. Keystone Mut. 
Ben. Assoc., 138 N. Y. 116, 33 NE 738. 

66. United Assur. Assoc, v. Fred- 
erick, 130- Ark. 12, 195 SW 691. 

67. Home Ben. Assoc. v. Jordan, 
(Tex. Civ. A.) 191 SW 725, 728; 

“Aside from the correct principle 
of law that insurance policies and 
beneficiary certificates shall be lib- 
erally construed, and in case of am- 
biguity in the contract to be resolved 
in favor of the insured, we think in 
such a company or association as the 
one to which appellees’ husband be- 
longed, where no monthly or annual 
stipulated amounts are provided of 
which the members may take notice, 
but, on the contrary, no assessment 
is made save. at the death of one of 
the members of the association, that 
the constitution and by-laws of said 
association ought to provide actual 
notice to each member, and, failing 
to do so, in no unmistakable terms, 
that the language as used in the con- 
stitution and by-laws of the appel- 
lant should be construed to mean ‘to 
make known,’ to bring to the knowl- 
edge of the party assessed; in short, 
to bring or place him in condition 
where he can, if he chooses to do so, 
comply with the conditions of the 
contract by paying the amount cf the 
assessment against him.” Home Ben. 
Assoc, v. Jordan, supra. 

68. Duffy vy. Fidelity Mut. L. Ins. 
Co., 142 N. C. 108,55 SE 79, 1047, 7 
LRANS 238. 
gt rt, v. Fidelity Mut. L. Ins. 

0., Su 

70. TL P-Stuphs v. Brotherhood of 


America, 187 Ill. A. 186; Fate 
Lodge K. H. v. Dalberg, 37 U1. . 145 
[aff 138 Ill. 508, 28 NH 785]. 


Iowa.—Molloy vy. Supreme Council 


Catholic Mut. Ben, Assoc., 93 Iowa 
504, 61 NW 928. 
Mass.—Waterworth v. American 


Order of Druids, 164 Mass. 574, 42 
NE 106. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 91-93] 


ally receives the notice in time to make payment 
within the time allowed, it will be sufficient.”1 

Effect of sickness or insanity of member. The 
fact that the member is insane at the time the notice 
is mailed, or at the time he receives it, does not 
On the other hand 
it has been held that, where, at the time of receiv- 
ing the notice, the member was ill and unable to 
understand or transact any business, and so re- 
mained until his death, before which time the en- 
velope containing the notice was not opened, the 


render the notice ineffective.7? 


notice is of no effect." 


[§ 92] ce. Time of Giving Notice."* 
seribing the date when the notice shall be sent have 
been held to be merely directory,’® and if the mem- 
ber receives the notice in ample time to pay the 
assessment when due it is sufficient.® 
member has a certain time from the date of the 
notice, construed as meaning the time when it is 


Mo.—Bange vy. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652; Bange 
v. Supreme Council L. H., 153 Mo. A. 
154, 182 SW 276; Bange v. Supreme 
Ct be L. H.; 128 Mo. A. 461, 105 SW 
1092. 

Oh.—Judge v. Masonic Mut. Ben. 
Assoc., 10 Oh. Cir. Ct. N. S. 473, 30 
Oh. Cir. Ct. 133. 

[a] Where failure to record the 
last address correctly is the fault of 
the society, and because of such fault 
the notice is not received by the 
member, the society cannot predicate 
a forfeiture for nonpayment of the 
assessment. Judge v. Masonic Mut. 
Ben. Assoc., 10 Oh. Cir, Ct. N. S. 473, 
30 Oh. Cir. Ct. 133. : 

71. Bange v. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652; Bange 
v. Supreme Council L, H., 153 Mo, A. 
154, 132 SW 276. 

72. Pitts v. Hartford L., etc., Ins. 
Co., 66 Conn. 376, 34 A 95, 50 AmSR 
96 


Sickness or insanity as excuse for 
nonpayment of dues and assessments 
see infra § 98. . 

73. Courtney v. U. S. Masonic Ben. 
Assoc., (lowa) 53 NW 238. 

74, Time of giving notice as fixing 
time of payment of dues and assess- 
ments see infra § 93. 

Validity of notice demanding pay- 
ment before time fixed by rules see 
supra § 90. 

75, Grand Lodge A. O. U. W. v. 
Moore, 1 Kyl 93; Benedict v. Grand 


Lodge A. O. U. W., 48 Minn. 471, 51 
NW 371. ) 
76. Ancient Order United Work- 


men vy. Moore, 1 KyL 93. 

77. See infra § 93. 

78. See cases supra § 90 note 43. 
See also infra § 93. | 

79. Duffy v. Fidelity Mut. L. Ins. 
Co., 142 N. C, 103, 55 SE 79, 7 LRANS 
238. 

g0. Scheiber v. Protected Home 
Circle, 146 Ill. A. 574. 

81. Van Frank vy. U. S. Masonic 


Benev. Assoc., 158 Ill. 560, 41 NE 
1005. 

g2. Generally see Payment [30 Cyc 
1173]. 


Insurance dues and assessments: 
Generally see Insurance §§ 550—560. 
Life insurance generally see Life In- 

surance: §§ 221-234, 

83. Generally see Tender [28 Cyc 

27). 

: ah, Amendment of constitution or 
by-laws changing time of payment 
see supra § 35. 

Time for payment of: 

Assessments in mutual insurance 
companies generally see Insurance 
374. : 
sclera on insurance policies: 
Generally see Insurance § 329. 
. Life insurance see Life Insurance 
§§ 101-105. ; 
85. U. S.—Supreme Council A. L. 
Gootee, 89 Fed. 941, 32 CCA 
436. 


Ala.—Sovereign Camp W. O. W. v. 
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the notice.78 
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or should be received,”” in which to pay the assess- 
ment, the notice is insufficient unless sent early 
enough to give the member the required time to pay 
the assessment after he receives or should receive 


Time of mailing. If the laws of the society pro- 
vide that notice shall be mailed within a certain 
time, the mailing of notice within that time is a 
condition precedent to forfeiture for nonpayment ;"° 
but where no time is designated, notice must be 
mailed within a reasonable time.®? 


The fact that 


the notice is mailed before its date does not invali- 


Rules pre- 
for Payment.** 


But where a 


Reed, 208 Ala. 457, 94 S 910. 
Cal.—Valentine y. Grand Lodge 


MALU OSNER Way e17.. Cali, DAL” 31795119 SP 


671. 
Colo.—Brown v. Knights of Pro- 
tected Ark, 43 Colo. 289, 96 P 450. 
Conn.—Coughlin v. Knights of Co- 
lumbus, 79 Conn. 218, 64 A 223. 
By Ds C.—Drum vy. Benton, 13 App. 


Ga.—Independent Order of Calanthe 
v. Kelsey, 30 Ga. A. 714, 119 SE 221. 
Ill—Grand Legion S. K. A, v. 
Beaty, 117 Ill, A. 657 [aff 224 Tll. 346, 
Le le 565, 8 LRANS 1124, 8 AnnCas 
Ind.—United Brotherhood of Car- 
penters, etc. v. Dinkle, 32 Ind. A. 278, 


"69 NE 707. 


Kan.—Hobson vy. Occidental Mut. 
Ben. Assoc., 87 Kan. 515, 126 P 642. 

Md.—Washington Camp No. 32 P. 
O. S.A. y.. Klug, 135, Md, 199, 108 
A 521, 

Mo.—Olsen v. Supreme Council R. 
A., 205 Mo. A. 260, 224 SW 129; Bange 
v. Supreme Council L. H., 128 Mo. 
A. 461, 105 SW 1092. 

N. Y.—Stack v. Williams, 166 App. 
Div. 190, 151 NYS 185. 

N. C.—Page vy. National Council J. 
O. U. A. M., 153 N. C. 404, 69 SE 414, 

Oh.—Bennett vy. Phcenix Council 
No. 85 J. O. U. A, M., 14 OhS&CP 593, 
1 OhHNPNS 445. 

Or.—Lathrop vy. 
of America, 63 Or, 193, 126 P 1002, 
LRA1918E 333. 

Pa.—De Domenicies vy. Quiroli, 62 
Pa, Super. 586. 

R. I.—Sevigny v. Société St. Jean 
Baptiste, 86 R. I. 374, 90 A 744, 

Tex.—Sovereign Camp W. O. W. v. 
James, (Civ. A.) 230 SW 435. 

Wis.—Haycock v. Sovereign Camp 
W. O. W., 162 Wis. 116, 155 NW 923. 


Modern Woodmen 


{a] Time is of the essence of the 
contract.—Drum y. Benton, 13 App. 
(D. C.), 245. 

{b] Particular provisions con- 


strued.—(1) Where the dues of a so- 
ciety were fifty cents each month, 
and each local union collected an as- 
sessment monthly and the constitu- 
tion provided that monthly dues 
should be charged on the books on 
the 1st of each month, and that the 
secretary should not receive dues in 
the interim between meetings, except 
that after the last meeting in the 
month he should receive dues up to 
and including the last day of the 
month, the monthly dues and assess- 
ments were entered and became due 
on the 1st of the month, but the 
members had all of that month in 
which to pay without becoming de- 
linquent. United Brotherhood of 
Carpenters, etc. v. Dinkle, 32 Ind. A. 
273, 69 NE 707. (2) Where a by- 
law declared that contributions must 
be paid within thirty days after no- 
tice of a call was sent, but further 
provided that the council to which 
the member belonged: might authorize 
payment of his contribution as a 


date the assessment.®+ 

[§ 93] (3) Payment®? and Tender®*—(a) Time 
To avoid a forfeiture for nonpay- 
ment of dues and assessments payment must be 
made within the time fixed by the constitution or by- 
laws -of the society,8°> which commonly provide that 
payment may and must be made within a prescribed 


loan or gift from its general fund, 
and that the payment must be made 
within the time specified, the by-law 
would be self-executing so as to ef- 
fect a suspension of a delinquent 
member only in case he failed to pay 
the contribution within the time 
specified after notice of a call, and 
provided the council subsequently re- 
fused to pay for him. Bange v. Su- 
preme Council L. H., 128 Mo. A. 461, 
105 SW 1092. 

[c] Where the by-laws provide 
for “quarterly dues,” without stating 
when the dues are to be paid, they 
are deemed payable at the end of 
the quarter. Harr v. Harlem, etc., 
Sick & Benev. Assoc., 108 NYS 1003. 

{[d] A by-law exacting weekly 
dues calls for weekly payment. 
Stack v. Williams, 166 App. Div. 190, 
151 NYS 185. 

[e] Payment in lump sum instead 
of weekly held not to deprive benefi- 
ciary of benefits. Bennett v. Phcenix 
Council No. 85 J. O. U. A. M., 1 Oh 
NPNS 445, 14 OhS&CP 593. 

[f] By-law held reasonable. — 
Bennett v. Pheenix Council No. 85 J. 
O. U. A. M., 14 OhS&CP 593, 1 OhNP : 
NS 445. t 

[g] Meaning of “arrears.”—(1) 
“Arrears” is defined as that which 
is behind in payment, or which re- 
mains unpaid, although due. Inde- 
pendent Council No. 2 J. 0. U. A 


. M. 
v. Lucas, 50 App. (D. GC.) 356, 273 
Fed. 320. (2) “To be im arrears 


means to be behind in the payment 
of that which is due. It implies 
a default, a failure to pay according 
to some existing obligation.” Grand 
Court I. O. C. v. Johns, (Tex. Civ. 
A.) 181 SW 869, 870 [cit Cyc]. (3) 
“In arrears’’ for the prescribed pe- 
riod means the prescribed period 
after the day when payment is due. 
Bukofzer v, U. S. Grand Lodge I, O 
S. B., 189 N. Y. 612, 35 NE 304, 

[h] Member held in arrears.—(1) 
Page v. National Council J. O. U. A. 
M., 158 N. C. 404, 69 SE 414. (2) 
Where the by-laws required the pay- 
ments of dues’ in advance, and pro- 
vided that a member paying dues 
at a monthly meeting should not 
be deemed in arrears, a member who 
did not pay the dues for three con- 
secutive months ceased to be a mem- 
ber under a by-law declaring that on 
default for three consecutive months 
a member should be dropped. Sev- 
igny v. Société St. Jean Baptiste, 36 
R, I. 874, 90 A 744. (3) Where the 
constitution provides that dues are 
to be paid on the ist of the month 
in order to entitle the member to 
benefits, and further provides that a 
member whose dues remain unpaid 
for two months may be suspended, 
where a member pays his dues on 
the 14th of the month and dies on 
the 15th his beneficiary is not en- 
titled to benefits. South Side Trust 
Co. v. Long, 75 Pa. Super. 153. ~ (4) 
Where a check sent to pay an assess- 


. 


106 [45 C.J | 
period after the giving of notice,*® and a member 
cannot be put in default by a notice requiring pay- 
ment in a less time than that prescribed by the 
laws of the society.°7 The fact that the member 
dies after receiving notice and without having paid 
dues and assessments does not forfeit the right to 
benefits, if at the time of his death the period fixed 
for payment has not expired;** and this rule has 
been held to apply where death occurs on the last 
day of the period so fixed.®? 

Where dues are increased on account of a change 
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at the time of the change, but at the time the 
regular dues are payable.®” S (Thee 

Conflict between by-laws and articles of associa- 
tion. Where there is a question as to the time 
after notice within which assessments levied must 
be paid to prevent a forfeiture, the articles of as- 
sociation will govern instead of by-laws adopted 
by the board of directors.®1 

Computation of time. When payment is to be 
made within a specified time after giving notice, 
the time for payment is to be computed from the 
time when the notice is received,®? or should be re- 


[§ 93 


-of occupation, such increase does not become due 


ment thirteen days past due was not 
received by the officer of the order 
until nineteen days after suspension, 
and the member died on the same 
day, and the officer immediately re- 
turned the check, the member was 
legally suspended at the time of his 
death. Jenkins v. Ancient Order 
U. W., 98 Kan. 324, 144 P 223. 

[i] Member held not in arrears.— 
(1) Where, according to an article of 
the constitution of the endowment 
rank of a society, a benefit certificate 
was not forfeited for the nonpay- 
ment of the local lodge dues until 
the member was more than six 
months “in arrears’ for the dues, it 
was held that, under the by-laws of 
a local lodge regulating the payment 
-of dues to that lodge, they were not 
demandable in advance at the begin- 
ning of the term for which they were 
leviable, but at the end of that term, 
and did not become “in arrears’ until 
after that time, although they might 
be paid, and in practice generally 
were paid, before that date. Wiggin 
v. Knights of Pythias, 31 Fed. 122. 
(2) Under by-laws providing that the 
financial month shall be computed 
from meeting to meeting, and that 
the regular meeting of a month shall 
be held on ‘‘a Sunday” of the month, 
it cannot be said that one, on Jan. 
7, 1912, had failed to pay dues for 
two consecutive months, and so was 
in arrears, and had forfeited his 
rights where the last meeting was 
Nov. 5, 1911, and no dues were after- 
ward paid. Placa v. Polizzi Generosa 
Soc., 138 NYS 822. (3) The right to 
-a death benefit: is not forfeited by 
the member’s failure to pay dues, 
whete a by-law provided that a mem- 

_ber in arrears for two consecutive 
months shall lose his membership 
and the death occurred before the ex- 
piration of two full months from the 
last payment of dues. Taddonio v. 
Brotherhood Soc. of Pomaricus, etc., 
136 NYS 45. (4) Where, by the con- 
struction and by-laws of defendant’s 
lodge, members’ dues accrued weekly, 
and a forfeiture by the member of 

_all lodge benefits was prescribed in 
case he should be in arrears for dues 
over the amount of thirteen weeks, 
and the dues were uniformly charged 
and collected quarterly, and the de- 
ceased member, through whom plain- 
tiff claimed a funeral benefit, died 
within a month after having regu- 
jarly paid his last quarterly dues, 
it was held that the phrase “accrued 
weekly” did not .mean “payable” 
weekly, but that the dues were pay- 
able quarterly, and that deceased 

was not in arrears at the time of 
his death. Strasser v. Staats, 59 Hun 
143,18 NYS 167. (5) Where the by- 
jaws provide that any member whose 
dues remain unpaid for thirteen 
weeks shall be allowed until the next 
meeting to pay the same, but shall 
not be entitled to any benefits if such 
dues are not paid by that time, the 
right of the wife of a member thereof 
to recover a death benefit is not de- 
feated by showing that the husband 
had not paid his dues for more than 
thirteen weeks, but it must also be 
shown that the association had a 
meeting subsequent thereto, since the 
member was entitled to benefits until 


such meeting. Davis vy. Atkinson, 33 
Mise. 4838, 67 NYS 851. (6) Where 
there is nothing in the by-laws re- 
quiring the monthly dues to be paid 
in advance, they may be paid at any 
time during the month, and a mem- 
ber who dies before the end of a 
month without paying that month’s 
dues is not in arrears. Weiss Vv. 
Tennant, 2: Mise.) 213,421 NYS.1252: 
(7) Where the society’s constitution 
provides that a member shall forfeit 
all right to the endowment fund 
“when he is in arrears with his 
dues and assessment for a period of 
six months,’ such forfeiture does 
not occur aS soon as he owes six 
months, they being payable at the 
end of each quarter; for he is not 
six months in arrears until six 
months after the day when his pay- 
ments are due.- Bukofzer v. U. S. 
Grand Lodge I. O. S. B., 15 NYS 922 
[aff 139 N. Y. 612 mem, 35 NE 204 
mem]. (8) Where a certificate of in- 
surance and the society’s by-laws 
permit payment of current assess- 
ments any time during the current 
month, a new member is not in de- 
fault for nonpayment of the first 
month’s assessment where it is paid 
on the 23rd and the certificate is 
received by fhe clerk of the local 
lodge between the 8th and the 138th, 
although the member fails to call for 
the policy on the 13th as he had 
promised, he having complied with 
all other requirements necessary to 
make the insurance effective. Lath- 
rop v. Modern Woodmen of America, 
63 Or, 198, 126 P 1002, LRA1918E 
Sie (9) A member, having until 
January 30 to pay endowment dues, 
and who died on February 29 without 
paying, was not in arrears under a 
provision forfeiting endowment right 


for being in arrears one month. 
Grand Court I... 0; Cy vy, (Johns (Lex: 
Civ. A.) 181 SW _ 869. (10) Other 


cases holding that the member was 

not in arrears. Sovereign Camp W. 

: v. Reed, 208 Ala, 457, 94 S 

910; Union Cent. Relief Assoc. v. 

Johnson, 198 Ala. 488, 73 S 816; In- 

dependent Council No. 2 J. O. U. «A. 

MM; “yLaeas, 150 .Appue (DieCo. Spo 

273 Fed. 320; Independent Order of 

Calanthe vy. Kelsey, 30 Ga. A, 714, 

119 SE 221; Hobson v. Occidental 

Mut. Ben. Assoc., 87 Kan. 515, 126 

P 642; Washington Camp No. 32 P 

O. S. A. v. Klug, 135 Md, 199, 108 A 

521; Strasser v. Staats, 59 Hun 143, 

13 NYS 167; Placa vy. Polizzi Gen- 

erosa Soc., 188 NYS 822 (“failure to 

pay for two consecutive months” con- 
strued); Lathrop v. Modern Wooda- 

men of America, 63 Or. 198, 126 P 

1002, LRA1918E 333; Mullin v, Hast- 

ings, 30. Pa...Co.,, 311; . Wickham’ vy: 

United Brotherhood of Carpenters, 

etc., 178 Wis. 564, 190 NW 436. 
Alteration of by-laws as to time 

for payment see supra § 35. 
Waiver of delay in payment: 

Generally see cases passim 
§§ 110-132, 

By custom and course of dealing see 
infra §§ 123, 124. 

By demanding, accepting, or retain- 
ing dues or assessments see infra 
§§ 127, 128. } 
86. D. C.—Drum  y. 

App, 245. 


infra 


Benton, 13 


| 266, 


Ky.—Coyle v. Kentucky Grangers’ 
Mut. Ben. Soc., 2 SW 676, 8 KyL 604; 
Haskins v. Kentucky Grangers’ Mut. 
Ben. Soc., 7 KyL 371. 

Mich.—Shelden y. National Masonic 


pies Assoc., 122 Mich. 403, 81 NW 
N. Y.—Knight v. Supreme Council 
ie Cc. F., 2 Silv. Sup.’ 453,°'6 NYS 


Pa.—Kiehl vy. Red Rose Ben. Assoc., 
71 Pa. Super. 385. 

Va.—Knights of Columbus y. Bur- 
roughs’ Beneficiary, 107 Va. 671, 60 
SE 40, 17 LRANS 246. 

Ont.—Re Supreme Legion S. K. C., 
29 Ont. 708. 

And see cases infra note 88. 

[a] Construction of. provisions.— 
Where the constitution of an asso- 
ciation provides that, when an as- 
sessment is made, the secretary shall 
at once notify the members, and each 
member shall pay the same within 
thirty days from the date of the no- 
tice under penalty of forfeiture, the 
omission to pay an assessment levied 
thirty-four days before the member’s 
death is no cause for forfeiture when 
the notice was not given until thir- 
teen days after levy of the assess- 
ment. Knight v. Supreme Council 
O,° C.F, ,.2- Silv.,Supy 4635056 Nis 


427, 
87. See supra § 90. 
88. I1l.—Protection L. Ins. Co: v. 


Palmer, 81 Ill. 88; Grand Legion S. K. 
ACV. Beaty, Att Til: “AL 657s parewes 
Ill. 346, 79 NE 565, 8 LRANS 1124]; 
Grand Lodge I. I. O. M. A. v. Bester- 
field, 37, 1ll.-A. 522. 

Ind.—Supreme Tribe B. H. vy. Hall, 


(24 Ind. A. 316, 56 NE 780, 79 AmSR 


262. 

Iowa.—MecGowan v. Northwestern 
Legion of Honor, 98 Iowa 118,.67 NW 
89; Moore v. Order of R. Conductors 
of America, 90 Iowa 721, 57 NW 623. 
Roel aes v. Wilson, 86 Mo. A, 

N. Y.—Elmer y. Mutual Ben. Life 
Assoc. of America, 64 Hun 639, 19 
NYS 289 [aff 188 N. Y. 642, 34 NE 
512]; Knight v. Supreme Council O. 
C. F., 2 Silv. Sup. 458, 6 NYS 427; 
Gage v. Dettling, 82 Misc. 370, 143 
NYS 767, ; 

89. Supreme Tribe B. H. v. Hall, 
eee A. 316, 56 NE 780, 79 AmSR 

90. Sovereign Camp W. O. W. vy. 
James, (Tex. Civ. A.) 230 SW 435. 


91. Shelden v. National Masonic 
gat Assoc., 122 Mich. 403, 81 NW 
92. Colo.—Great Western Mut. Aid 


ahs v. Colmar, 7 Colo. A. 275, 43 
Tll.—Cronin vy. Supreme Council R. 
L., 199 Tll, 228, 65 NH 323, 98 AmSR 
127; U. S. Mutual’ Aec. A’ssoe: v. 
Mueller, 151 Ill. 254, 37 NE 882 [aff 
d1 fll. A. 40]; Grand Lodge I. I. O. 
M. A. v. Besterfield, 37 Ill. A. 522. 
Ky.—Coyle vy. Kentucky Grangers’ 
Mut. Ben. Soc., 2 SW 676, 8 KyL 604; 


!American Mut, Aid Soc. v. Quire, 7 


Kyl 671. 
Mich.—Shelden y. National Masonie 
Ace: Assoc., 122 Mich, 4038, 81 NW 


Minn.—Bridges v. National Union 
73 Minn. 486, 76 NW -270, 409, 77 


INW 411. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ceived in the ordinary course of mail,®* and not 
from the date appearing on the notice,®* or the day 
on which it was mailed, although the time of 
payment may, it seems, run from the date of mail- 
ing notice where the laws of the society in effect 
provide that mailing shall constitute egal notice.°® 
Where the by-laws provide for forfeiture on non- 
payment within a prescribed time from the date 
of the assessment, and the laws of the society pro- 
vide for no special act or form in making the assess- 
ment, the date of assessment is the date of mailing 
the notice.’ If the by-laws require notice of each 
assessment to be sent to the member at his last 
known post office, sending the notice is an essential 
part of the ‘‘notice’’ or ‘‘assessment,’’ and unless 
done within a reasonable time after its date the 
period allowed for payment does not run from such 
date.°8 Where the agreement is to pay an assess- 
ment on the death of any member within a specified 
time after the date of death, upon being notified 
thereof by publication in a newspaper for a speci- 
fied number of days, the time for payment is com- 
puted from the last day of publication.° _ 

Extension of.time. The society may either ex- 
pressly or by implication extend the time of pay- 
ment as fixed by its rules,! and if a member dies 
before the expiration of the time as extended no 
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forfeiture results.” 

Provision for grace. Where the contract provides 
for a period of grace during which. the insurance 
shall remain in force after an assessment shall 
become due, the certificate does not lapse if pay- 
ment is made within such period.* The rights of a 
member paying dues within the period of grace 
cannot be affected by a statement of an officer of 
the society, and the member’s acquiescence therein, | 
that such member is not in good standing.* 

[§ 94] (b) Sufficiency of Payment'—aa. In Gen- 
eral. Whether dues and assessments are paid by 
the member or by some one for him is immaterial.® 
In the absence of any rule to the contrary they may 
be paid by the member’s beneficiary,’ or by an offti- 
cer of the lodge pursuant to an understanding with 
the member,® or under an agreement with a third 
person to reimburse him;® and where assessments 
are regularly paid under such an agreement, the in- 
surance is not forfeited, although the third person 
does not in fact reimburse the officer until after 
the member’s death.1° A subordinate lodge or coun- 
cil may, in the absence of any provision to. the 
contrary, advance to the supreme body the dues of 
a member who is in default and thereby. preserve 
his good standing,'! and the laws of the society 
sometimes authorize or require such advance as a 


Oh.—Williams y. Young Men’s Mut. 
Life Assoc., 6 h. Dec. (Reprint) 
1168, 11 AmLRec 48. 

Pa.—Taggart v. Phoenix Mut. Re- 
lief Assoc., 8 Pa. Co. 334. } 

93. Cronin v. Supreme Council R. 
L., 199 Ill. 228, 65 NE 323,,93 AmSR 
127; U. S. Mutual Acc. Assoc. v. 
Mueller, 151 Ill. 254, 37 NE 882 [aff 
51 Ill. A. 40]; National Mut. Ben. 
Assoc. v. Miller, 85 Ky. 88, 2 SW 900, 
8 KyL 731; Shelden v. National Ma- 
sonic Acc. Assoc., 122 Mich. 403, 81 
TW 266. 
my 94. Colo.—Great Western Mut. Aid 
Assoc. v. Colmar, 7 Colo. A. 275, 43 
159. 

Jll.—Grand Lodge I. I. O. M.-A. v. 
Besterfield, 37 Ill. A. 522. 

Ky.—wNational Mut, Ben: Assoc. Vv. 
Miller, 85 Ky. 88, 2 SW 900, 8 KyL 


Mow. , 

Minn.—Bridges v. National Union, 
73 Minn. 486, 76 NW 270, 409, 77 
NW 411. 


Oh.—Williams v. Young Men's Mut. 
Life Assoc., 6 Oh. Dec. (Reprint) 
1168, 11 AmLRec 48. 

Pa.—Taggart vy. Phcenix Mut. Re- 
lief Assoc., 8 Pa. Co. 334. 

95. Great Western Mut. Aid Assoc. 
v. Colmar, 7 Colo. A. 275, 43 P 159; 
Grand Lodge I. I. O. M. A. v. Bester- 
field, 37 Ill. A. 522; National Mut. 
Ben. Assoc. aaa 85 Ky. 88, 2 
Sw 900, 8 KyL 731. 

96. Williams v. Young Men’s Mut. 
Life Assoc, 6 Oh. Dec, (Reprint) 
1168:  “Ti- AmiR ec: 43: And see 
Bridges v. National Union, 73 Minn. 
486. 76 NW 270, 409, 77 NW 411 
(“date of notice,’’ when notice is sent 
by mail, is the date when mailed, or 
is or should be received in the regu- 
Jar course of mail). 


97. Railway Pass., etc., Mut. Aid, 
ete., Assoc. v. Thompson, 91 Ill. A. 
580. 

98. Stanley v. Northwestern L. 


Assoc., 86 Fed. 75. 
99. Wetmore v. Mutual Aid, etc., 


Assoc., 23 La. Ann. 770. ; 

1. Ill.—Farmers’, etc., Life Assoc. 
v. Caine, 123 Ill. A. 419 Laff 224 Ill. 
599, 79 NE 956]; Flicek v. High Court 
COP BL89.0 HL cal BAS. 

Iowa.—McGowan v. Northwestern 
Legion of Honor, 98 Iowa 118, 67 NW 
89. : 


Kan.—Kansas Protective Union v. 
Whitt, 36 Kan..760, 14 P 275, 59 
AmR 607. 5 ; 

Mich.—Zender v. Detroit Lodge No. 
1 K. R. A, 190 Mich. 624, 157 NW 


361. 
Minn.—Behnke 
hood of America, 


v. Modern Brother- 
167 Minn. 104, 208 


NW 542. 

Mo.— Walton y. Fraternal Aid 
eg 149 Mo. A. 493, 130 SW 
124. 

[a] Rule applied.—Where the by- 


laws required payment of an assess- 
ment within thirty days of notice, 
and illegal notice was issued May 
26, which was validated at a lodge 
meeting on July 11, such action was 
an extension of time which rendered 
a tender of payment on August 1 in 
time to prevent default. Zender v. 
Detroit Lodge No. 1 K. R. A, 190 
Mich. 624, 157 NW 361. 

[b] Extension by sending notice 
of later assessments.—The by-laws 
provided that each member should 
pay the amount due on the notice of 
the collector within thirty days from 
the date of notice, and on failure to 
pay should stand suspended. A 
member failed to pay an assessment 
within thirty days, but after the ex- 
piration of that time notices of other 
assessments were sent to him, re- 
questing him to pay the _ therein- 
mentioned assessments due from him 
to maintain his standing in the or- 
der, and reciting that “to avoid sus- 
pension, this assessment must be 
paid on or before” a certain date, and 
that ‘the sending of this notice shall 
not be held to waive forfeiture or 
lapse of membership by nonpayment 
of previous assessments.” Within 
thirty days after the date of the last 
notice, the member died, and. tender 
of the amount due on such assess- 
ments was made within that time. 
It was held, in an action on the certi- 
ficate of membership, that the send- 
ing of such notices extended the time 
of payment of the overdue assess- 
ments. McGowan v. Northwestern 
Legion of Honor, 98 Iowa 118, 67 NW 
89 


Effect of custom as waiving delay 
in payment see infra §§ 123, 124. 

Life insurance contracts generally 
see Life Insurance §§ 226-228. 

2. Kansas Protective Union v. 
Whitt, 36 Kan. 760, 14 P 275, 59 AmR 
607. 

3. Sovereign Camp W. O. W. v. 
Reed, 208 Ala. 457, 94 S 910; Fusco 
v. Grand Lodge S. I. A., 104 Conn, 
157, 132 A 456; Grand Legion S. K. A. 


|v. Beaty, 117 Ill. A. 607 [aff 224 Ill. 


346,79 NE -565,.8 LRANS 1124, 8 
AnnCas 160]. , , 


Generally see Insurance § 553; Life 
Insurance § 228. 

4 Fusco v. Grand Lodge §S. I. A, 
104 Conn. 157, 132 A 456. 

5. Dues and assessments on: : 
Insurance contracts generally see In- 

Surance §§ 550-560. 

Life insurance contracts generally 
see Life Insurance §§ 221-234. 
Payment of arrears to secure rein- 

statement see infra § 105. f 
6. Soverign Camp W. O. W 

Graham, 214 Ala. 239, 107 S 98; 

tional Council J. O. U. A. M. v. Lan- 

drum, 204 Ky. 176, 268 SW 747; 

Knights of Maccabees of World v. 

Patton, 179 Ky. 410, 200 SW 614; 

Peterson v. Sovereign Camp W. O. 

W553 9:85 Ni). ote 196) ITO AB And. 

see cases infra notes 7-12. 

7. O’Grady v. Knights of Colum- 
bus, 62 Conn. 223, 25 A 111; Han- 
heide vy. Supreme Tribe B. H., (Mo. 
A.) 223 SW 684; Bankers’, ete., Mut. 
Ben. Assoc. v. Stapp, 77 Tex. 517; 14 
SW 168, 19 AmSR 772. 

8. Kan.—Mosiman vy. Occidental 
ae Ben. Assoc., 82 Kan. 670, 109 P 

Ky.—Knights of Maccabees. of 
eon v. Patton, 179 Ky. 410, 200 Sw 

Mass.—Walker v. United Order @G. 
S., 212 Mass. 289, 98 NE 1039, Ann 
Cas1918D 345. 


oi) Ve 
Na- 


Nebr. — Cunningham _ y, Modern 
Brotherhood of America, 96 Nebr. 
827, 148 NW 918. 

ex. .— Calhoun _y. Maccabees, 


(Commn, A.) 241 SW 101 [rev (Civ, 
A.) 225 SW 95, and reh den (Commn. 
A.) 242 SW 721]. 

[a] A collector may in the ab- 
sence of rule or by-law to the con- 
trary advance or pay an assessment 
for another member, and such pay- 
ments, if made in good faith, have 
the same effect as if made by the 
member himself. Walker vy, United 
Order G, S., 212 Mass. 289, 98 NH 
1039, AnnCas1913D 345; Calhoun v. 
ecenhoee, (Tex. Commn. A.) 241 Sw 

9. Puls v. Grand Lodge A. O. U. 
W., 13 N. D. 559, 102 NW 165. 

10. Puls v. Grand Lodge A. O, U. 
W., supra, 

11. Order of United Commercial 
Travelers v. McAdam, 125 Fed. 358, 
61 CCA 22; Scheu vy. Grand Lodge 
Ohio Div. I. O. F., 17 Fed. 214° Nas 
Hlonal wCouncil pd. Oo Une AL ie 
Landrum, 204 Ky. 176, 178, 263 Sw 


147; Peterson yv, Sovereign Camp. W, 


108 [45 C.J.] 
loan or gift to the member.’? But payment of a 
member’s dues by the local lodge will not prevent 
a forfeiture where such payment is made without 
complying with the by-laws.1? The member’s rights 
are not defeated by the refusal of the society to 
give him credit for a payment made after his 
illegal suspension for nonpayment of assessments.14 

Illegal assessments. Where the rate of assessment 
is illegally increased, a certificate will not be for- 
feited for nonpayment of assessments where a 
member pays a sum which is sufficient to cover as- 
sessments legally due.'® 

Payment by order or check. Payment may be 
made by order or check,!® and an order on a mem- 
ber’s employer received by the society in lieu of 
eash is sufficient, although not paid, if the member 
is not notified of its nonpayment.‘7 Where, how- 
ever, a member, after mailing a check to an officer 
of the society, requests him to hold it until further 
orders, such officer is the member’s agent and holds 
the check subject to his order and not in payment 
of dues,'® and if nothing further is heard from the 
member he is in default after the expiration of the 
period for payment.?9 

Remittance by mail. Where it is customary for 
members to send checks for assessments by mail, a 
member is not negligent in using the mails for that 
purpose.2° So where it is the custom of the. collect- 
ing agent to receive by mail remittances from its 
members at a certain post office, an assessment sent 
to such post office and arriving there on the day it 
becomes due is a sufficient payment, although it 
is not delivered to the agent until later.24 On the 
other hand it has been held that the mailing of the 
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with him for a lien on his insurance, 
Such payment will prevent a forfei- 


[§ 94 


amount due is not payment until it is received,?? 
at least where the society has not directly or by 
implication authorized the member to mail his as- 
sessment.” 

Payment in chattels to the clerk of a-local body 
in consideration of his assumption of payment of 
the member’s assessments is a mere personal trans- 
action between such member and the clerk, and does 
not constitute payment of the assessments.7+ 

Part payment is insufficient to prevent a forfei- 
ture,?> even though the society retains a balance 
from an overpayment of a prior month and does not 
return it until after the member’s death.”® 

Liability of third person to beneficiary for failure 
to remit dues. Where defendant, by a series of 
transactions covering several years, has accepted 
monthly dues from a member and undertaken to 
remit. them to the society, but fails to remit the 
dues for one month, whereby the insurance lapses 
and the member is suspended, such suspension being 
concealed from him by defendant, the beneficiary, 
after the member’s death, has a right of action 
against the defendant for damages caused by the 
latter’s misfeasance. 

Place of payment. The general rule that payment 
of premiums in order to avoid a forfeiture should 
ordinarily be made at the place, if any, expressly 
designated in the contract, but that insurer, by ac- 
quiescing in payment at a place other than that so 
designated, may be precluded from asserting a for- 
feiture for nonpayment at the place designated,?’ 
applies to payment of dues and assessments in mu- 
tual benefit societies.?8 


19. Drum v. Benton, supra. 
20. Coile v. Order of United Com- 


App. Div.. 540, 128 NYS 366 [rearg 
den 144 App. Div. 936 mem, 129 NYS 
1122 mem, and aff 206 IND) Warole 
mem, 100 NE 1127 mem]. 

“These local lodges are interested 
in maintaining their membership, for 
the lodge may lose its standing by 
the loss of its members, and so it is 
a very common thing with them all 
to send on to the grand lodge the 
dues of members and then to collect 
the dues from the members after- 
wards. It would be a very harsh 
rule to say that, though such a cus- 
tom existed a member should lose his 
funeral benefits when in fact the 
money had been paid to the grand 
lodge as required by the order. The 
purpose of the forfeiture provision 
in these insurance contracts is to se- 
cure the prompt payment of the dues 
to the grand lodge, and when the 
money has been thus in fact paid, 
it is not material to the grand lodge 
whether the money is paid to it by 
the member or by some one else, 
for the purpose of the payment of 
dues is to keep up the fund from 
which the funeral benefits are to be 
paid and when the money has been 
paid into the fund the purpose of the 
contract has been satisfied.” Na- 
tional Council J. O. U. A. M, v, Lan- 
drum, supra. 

Local or subordinate body as agent 
of society see infra § 95. 

12. Olsen v. Supreme Council R. 
Avy 205.0 Mo. “AL''260," 224 Sw 129° 
Hotchkiss v. Supreme Lodge K. P., 
178 Mo. A, 137, 165 SW 1120; Moran 
v. Knights of Columbus, 46 Utah 397, 
151 P 3538; Thompson v, Brotherhood 
of American Yeomen, 130 Wash. 179, 
226 P 498. And see cases passim 
supra note 11, 

[a] Operation and effect of provi- 
sion.—(1) Where it is provided in 
the by-laws that the local lodge may, 
under certain circumstances, pay a 
member’s dues under an agreement 


ture of the member’s certificate for 
nonpayment of dues. Hotchkiss v. 
Supreme Lodge! K. P.. 178 Mo. A. 
137, 165 SW 1120. (2)'The omission 
of the local lodge to send to the 
supreme lodge an agreement by it to 
pay the dues of the member, as re- 
quired by the by-laws authorizing 
such agreement, does not defeat the 
beneficiary’s rights under the certifi- 
cate. Hotchkiss v. Supreme Lodge K. 
P., ‘supra. (3) A by-law providing 
that the local lodge shall not allow 
the certificate of a member to lapse 
for his inability through sickness to 
pay his dues is mandatory and im- 
poses a duty on the local lodge to 
make payments for sick members un- 
der proper circumstances. Thompson 
v. Brotherhood of American Yeomen, 
130 Wash. 179, 226 P 498. 

13. Coughlin v. Knights of Colum- 
bus, 79 Conn. 218, 64 A 223; Knights 
of ‘Columbus Vv. Burroughs’ Benefi- 
elary,) 107) Va. 671, ‘60 SH. 40,17 
LRANS 246 (where the by-laws pro- 
vided that no money should be trans- 
ferred from the treasury of any local 
council except by a two-thirds vote 
at a regular meeting, etc.). Compare 
Moran v. Knights of Columbus, 46 
Utah’ 397, ‘251' PP 363) 

14. Supreme Lodge K. H. v. Wick- 
ser, 72 Tex... 257, 12° SW 175. 

15." Old’ Colony Liv Ins Gory wi 
Graves, 200 Ill. A. 71. 

Application of payments made on 
illegal assessments see infra § 96. 

16. National Ben. Assoc. v. Jack- 
son, 114 Ill. 533, 2 NE 414. 

Cross references: 

Generally see Payment [30 Cyc 1207]. 
Insurance premiums generally see 

Insurance § 556, 

Life insurance premiums generally 

see Life Insurance § 230 

17. National Ben. Assoc. vy. Jack- 
son, 114 Ill. 588, 2 NE 414. 
as Sie Drum y. Benton, 13 App, (D. 


mercial Travelers of America, 161 N. 
C. 104, 76 SE 622. 

21. Vancura v. Zapadni  Cesko 
Bratrska Zednota, 78 Nebr. 755, 111 
NW 845. 

22.- Rice v. Grand Lodge A. O. U. 
W., 103 Iowa 643, 72 NW 770, 92 Iowa 
417, 60 NW 726; Roth v. Travelers’ 
Protective Assoc., 102 Tex. 241, 115 
SW 31, 132 AmSR 871, 20 AnnCas 
97 [rev (Civ. A.) 108 SW 1039]. 

Time for payment generally see 
supra § 93. 

23. Beeman v. Supreme Lodge S. 
H,; 29 Pa. Super,. 387 [aff..215° Bar 
627, 64 A 792). 

24, Sovereign Camp W. O. W. v. 
Blanks, 208 Ala. 449, 94 S 554. 


25. Castens. v. Fraternal . Aid 
Union, (Mo. A.) 255 SW 966. 
26. Castens vy. Fraternal Aid 


Union, supra. 

27. See Insurance § 554. 

28. Royal Guardians v. Clarke, 21 
Que. K. B. 541, 6 DomLR 12 [app 
dism 49 Can. S. CGC. 229, 17 DomLR 


318]. 

Payment at member’s home.— 
The rule of law established in the 
Province of Quebec that, notwith- 
standing a covenant in a policy of 
insurance whereby premiums were 
made payable at insurer’s office, a 
practice of sending for them to in- 
sured’s domicile would constitute 
such a recognized mode of the con- 
tract aS would import abandonment 
of the covenant to pay at insurer’s 
office, with the result that insured 
would not be in default to pay unless 
called upon at his domicile, applies 
to policies issued by benevolent so- 
cieties as well as to those of old line 
insurance companies, although in- 
sured in such society are themselves 
insurers and the debtors in a sense 
themselves the _ creditors. Royal 
Guardians v. Clarke, 24 Que. K. B. 
541, 6 DomLR 12 [app dism 49 Can. 
S. Cc. 229, 17 DomLR 318]. 


For later cases, developments and changes in the law see cumulative ‘Aanovekibie) same title, page and note number, 


§ 95] 


[§ 95] bb. To Whom Payment Made.2® Payment 
must be made to an officer or agent authorized to 
recelve payment of dues and assessments,®° and a 
member making payments to one having no author- 
ity to receive them takes the risk of the latter’s 
failure to turn them over to the society*! within 
But payment to an officer 
or agent having apparent authority to receive such 
payment ‘may be sufficient,?* and the society may, 
by its acts, ratify or be estopped to deny the valid- 
ity of payments to a particular officer.** Payments 
may be made to an assistant of the collecting offi- 
cer or to some one designated by him to receive 
Conversely, it has been held that 
payment to a superior officer is a sufficient compli- 


the prescribed time.?? 


such payments.°¢ 


29. Insurance premiums and as- 
sessments generally see Insurance 
§ 558; Life Insurance § 232. 

30." Sovereign Camp W. O. W. vy. 
Reed, 208 Ala. 457, 94 S 910; David- 
son v. Temple of ‘Supreme Tribe B. 
H., 135 Iowa 88, 111 NW 46; LaMarsh 
v. "L’Union St. Jean Baptiste Soc., 68 
N. H. 229, 38 A 1045. 

31. Supreme Lodge of Pathfinder 
v. Johnson, 47 Tex. Civ. A. 109, 104 
Sw 508. ‘ 

{a] Remittance of dues to one 
who had ceased to be collector and 
who did not send the money to the 
lodge or its collector was insufficient. 
Supreme Lodge of Pathfinder v. John- 
son, 47 Tex. Civ. A. 109, 104 SW 


508. 
32. Littleton v. Wells, ete., Coun- 
CHUNG: S44 TCE OS USAT Me, Md. 


453, 56 A 798. 

33. McLaughlin vy. National Pro- 
tective Legion, 184 Ill. A. 597; Su- 
preme Hive L. M. W. v. Owens, (Tex. 
Civ. A.) 167 SW 233. And see cases 
infra note 34. 

[a] Tllustration.—Where a mem- 
ber at large of a fraternal order paid 
dues and assessments to a third per- 
son, who remitted them to the su- 
preme officers, who received them 
without objections, and the officers 
did not instruct the member not to 
make payments to such person, and 

“the member continued to do ao un- 
til her death, and such person did 
not remit them all, a recovery on 
the certificate could not be defeated 
on the ground that dues and assess- 
ments had not been paid. Supreme 
Hive L. M. W.:v. Owens, (Tex. Civ. 
A.) 167 SW 233. 

34. Supreme Council A. L. H. v. 
Orcutt, 119 Fed. 682, 56 CCA 294 [cer- 
tiorari den 190 U. S. 558, 28 SCt 854, 
47 L. ed. 1183]; Sovereign Camp W. 
O. W. v. Reed, 208 Ala. 457, 94 S 910; 
National Order of Mosaic Templars 
v. Bell, 21 Ala. A, 401, 108 S 636; Na- 
tional Ben. Assoc. v. Elzie, 35 App. 
(D. C.) 294; Supreme Forest W. C. 
vy. Stretton, 68 Kan, 403, 75 P 472. 

[a] MDlustrations.—(1) The ques- 
tion of whether the collector, in giv- 
ing unconditional receipts for pay- 
ments made by a beneficiary in ar- 
rears, acted beyond the scope of his 
authority, does not arise where the 
association accepted the payments, 
presumably with knowledge of all 
the facts attending the collections 
and the execution of the receipts. 
National Ben. Assoc. v. Elzie, 35 App. 
(D. C.) 294. (2) Payments entered 
in a receipt book in apparent due 
‘course of business, and by the same 
officer who acknowledged the benefi- 
ciary’s first payment, were an exer- 
cise or continuation of initial au- 
thority, and the acceptance of the 
benefits by the society was sufficient 
to induce the member reasonably to 
believe that the authority continued 
to receive subsequent 
Sovereign Camp W. O. W. v. Reed, 
208 Ala. 457, o4 S 910. (3) An as- 
sociation will not’ be heard to say 
that an officer of a subordinate 
lodge had no authority to make col- 
lection, where payments theretofore 
made to him had been recognizéd as 


\ 
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ant.37 


body.*° 


sufficient. National Order of Mosaic 
hapa de v. Bell, 21 Ala, A. 401, 108 


Estoppel or waiver as to right to 
forfeit contract generally see infra 
§ 110 et seq. 

35. Hartman v. Fraternal Bank- 
ers’ Reserve Soc., 185 Iowa 1163, 171 
NW 677; Anderson y. Supreme Coun- 
cil O. C. BVA SY Ne ev e107 31. NE 
1092. 

[a] Thus, where the constitution 
of a subordinate council of a society 
with a relief fund feature provided 
that the secretary of the subordinate 
council should receive assessments of 
members entitled to relief benefits; 
that he should be under bonds; and 
that the subordinate council might 
permit him to select an assistant, for 
whose acts he should be responsible, 
it was held that, it being the uni- 
form practice of the members to 
make payments to the wife of the 
secretary, who had no office, at his 
house, in his absence, and her au- 
thority not having been questioned, 
she would be treated as his assist- 
ant, so that a payment to her would 
prevent forfeiture. Anderson y. Su- 


preme Council O. C. F., 135 N. Y. 107, 
31 NE 1092. 
36. Hartman v. Fraternal Bank- 


ers’ Reserve Soc., 185 Iowa 1163, 171 
NW 677. 

[a] Payment to bank.—The secre- 
tary of a local lodge having author- 
ity to collect premiums has the power 
to make reasonable arrangements as 
to the method of receiving pay- 
ments, and may authorize a bank to 
receive premiums to be deposited to 
his credit. Hartman v. Fraternal 
Bankers’ Reserve Soc., 185 Iowa 1163, 
171 NW 677. 

37. LaMarsh v. L’Union St. Jean 
Baptiste Soc., 68 N. H. 229, 38 A 
1045. 

38. Farrie v. Supreme Council C. 
Bele, LS NYSE 155 sfafl 1207 Neo. 
662 mem, 24 NE 1104 mem]. 

39. Startling v. Supreme Council 
R. T. T., 108 Mich. 440, 66 NW 340, 
62 AmSR 709 (the member is not 
bound to transfer his membership to 
a foreign lodge). 

Generally see Beneficial Asso- 
ciations § 76. 

41. U. S.—Supreme Lodge K. P. v. 
Withers, 177 U. S. 260, 20 SCt 611, 
44 L. ed, 762 [aff 89 Fed. 160, 32 
CCA 182]; Modern Woodmen of 
America v, Tevis, 111 Fed. 113, 49 
CCA 256, 117 Fed. 369, 54 CCA 293; 
Whiteside v. Supreme Conclave I. O. 
H., 82 Fed. 275. 

Colo.—Supreme Lodge K. H. v. 
Davis, 26 Colo. 252, 58 P 595; Knights 
of Maccabees of World v. Pelton, 21 
Colo, Ay £85124 P 949, 

D. C.—Parliament P. P. P. v. Marr, 
20 App. 363. 

Ga. —Independent Order of Calanthe 
vy. Kelsey, 30 Ga. A. 714, 119 SE 


Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 PR 1048, 
138 AmSR 180, 29 LRANS 433; Reed 
vy. Ancient Order of Red Cross, 8 Ida. 
409, 69 P 127. 

Til.—Dromgold v. Royal Neighbors 
of America, 261 Ill. 60, 103 NE 584; 
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ance with a by-law requiring payment to his assist- 
Payment may also be made directly to an 
officer of the supreme body, instead of indirectly 
through the collector of a subordinate lodge.*® 
member of a disbanded lodge whose transfer card 
has been refused by the only other local lodge may 

f send his assessments to the supreme council.*® 
Local lodge or officer thereof as agent of supreme 
The local lodges of a beneficial society, or 
the officers of such lodges to whom payment of dues 
and assessments are required to be made, are gen- 
erally regarded as the agents of the central body 
as respects the collection and remission of such dues 
and assessments,*! notwithstanding a provision of 
the by-laws or contract of insurance declaring that 


A 


Supreme Lodge O. M. P. v. Meister, 
204 Ill. 527, 68 NE 454 [aff 105 Ill. 
A. 471]; Walker v. American Order 
of Foresters, 162 Ill. A. 30; Supreme 
Tent K. M. W. yv. Valck, 79 Ill. A. 
185; Brotherhood of R. Brakemen v. 
Knowles, 39 Ill, A. 47. 

Ind.—Supreme Tent K, M. W. 
Volkert, 25 Ind. A. 627, 57 NE 303: 
Supreme Tribe B. H. v. Hall, 24 Ind. 
A. 316, 56 NE 780, 79 AmSR 262. 

Iowa.—Davidson v. Temple of Su- 
preme Tribe B. H., 135-Iowa 88, 111 
NW 46; Wood v. Iowa Legion of 
Honor, 133 Iowa 33, 110 NW. 164; 
Trotter v. Grand Lodge I. L. H., 132 
Iowa 513, 109 NW 1099, 7 LRANS 
569, 11 AnnCas 533. 

Kan.—Saum vy. Grand Lodge A. O. 
U. W., 119 Kan, 132, 237 P 885; Vidich 
v. Occidental Mut. Ben. Assoc., 108 
Kan. 546, 196 P 242; Allen v. Na- 
tional Council K. & L. S., 102 Kan. 
128, 169 P 569; Mosiman vy. Occidental 
Mut. Ben. Assoc., 82 Kan. 670, 109 P 
413; Fraternal Aid Assoc, v, Powers, 
67 Kan. 420, 73 P 65. 

Md.—Schlosser v. Grand Lodge B. 
R. T., 94 Md. 362, 50 A 1048. 

Mich.—Ferrand v. Fraternal Re- 
serve Assoc., 217 Mich. 441, 187 NW 
347; Wagner v. Supreme Lodge K. 
& L. H., 128 Mich. 660, 87 NW 903. 

Miss.—Murphy v. Independent Or- 
der Sons & Daughters of Jacob, 77 
Miss. 830, 27 S 264, 50 LRA 111. 

Mo. —Andre vy. Modern Woodmen of 
America, 102 Mo. A. 377, 76 SW 710; 
Boward vy. Bankers’ Union of World, 
94 Mo. A. 442, 68 SW 369; Harris v. 
Wilson, 86 Mo. A. 406. 

Nebr.—Pringle v. Modern Wood- 
men of America, 76 Nebr. 384, 107 
NW 756, 113 NW. 231; Soehner v. 
Grand Lodge O. S. H., 74 Nebr. 399, 
104 NW 871. 

N. Y.—Riess v. Supreme Conclave 
I..O. H., 177 App. Div. 845, 164 NYS 
878; Brown v. Supreme Court I. O. 
Nes "66 App. Div. 259, 72 NYS 806 
[aff 34 Misc. 556, 70 NYS 397, and 
aff 176 N. Y. 132, 68 NE 145]; Nies 
v. Protected Home Circle, 166 NYS 
426 [aff 184 App. Div. 924 mem, 170 
NYS 1100 mem]. 

N. C.—Witty v. National Council J. 
OF UU. A.M. 1838.) N.C. 679 tid Si 
721; Evans v. Junior Order United 
American Mechanics, 183 N. C. 358, 
111 SE 526; Connor vy. Grand United 
Order O. F., 179 N. C. 494, 102 SE 
881; Bragaw vy. Supreme Lodge K. & 


L. H., 128 N. C. 354, 38 SE 905, 54 
LRA 602. 

Okl.—Knights of Maccabees’ of 
World v. Johnson, 79 Okl, 77, 185 


P 82. 
Or.—Patton v. Women of: Wood- 
eraft, 65 Or. 33, 1381 P 521. 
Tex.—Supreme Lodge U., B. A. v. 
Lawson, 63 Tex. Civ. A, 273, 138 SW 
907; Grand Lodge U. B. F. v. Wil- 
liams, (Civ. A.) 108 SW 195. 
Utah.—Johanson vy. Grand Lodge 
A. O. U. W., 31 Utah 45, 86 P 494. 
Wash.—Thompson v.. Brotherhood 
of American Yeomen, 130 Wash. 179, 
226 P 498, 501 [cit Cyc); Kennedy 
Vv. Supreme Tent K, Ww., 100 
Wash, 36, 170 P 3871; Shurtigs ¥: Mod- 
ern Woodmen of America, 67 Wash. 
65, 120 P 531; Schuster v. Knights 
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local agents are agents only of the local lodge,*? 
or that the local lodges or their officers shall be the 


agents of the members.** Hence, 


local lodge of which insured is a member, or to 
the collecting officer thereof, is sufficient to avoid 


a forfeiture,** although the money 


to the central body, or does not reach such body 


within the time required.*® 


Effect of custom. A by-law requiring assessments 
to be paid to an officer of the supreme body may 
be abrogated by a custom of making payments to 
a local officer who remits them to the officer desig- 


nated in the by-law.*® 


& Ladies of Security, 60 Wash. 42, 

110 P 680, 140 AmSR 9,05. 
Wis.—Schunck v. Gegenseitiger 

Wittwen und Waisen Fond, 44 Wis. 


369. } 
case on this sub- 


[a] Ina lea D 
ject the court said; “The authori- 
ties are substantially unanimous 


that in schemes of co-operative life 
insurance in which the authority to 
issue benefjt certificates, prescribe 
terms of membership, and levy as- 
sessments is vested in a grand or 
supreme lodge, or council, or other 
central governing body which cen- 
tral body exercises jurisdiction over 
local lodges. or societies through 
which the membership is recruited, 
and by the officers of which assess- 
‘ments are collected and remitted, the 
local organization and its officers to 
whom the duty of making such col- 
lections is committed are to be con- 
sidered the agents of the governing 
body.” ‘Trotter. v. Grand Lodge I. L. 
He, 132 Iowa 513, 521, 109. NW 1099, 
7 LRANS 569, 11 AnnCas 533. 
' {b] ‘An arrangement acted on for 
many. years by the member and 
habitually followed .in other local 
lodges, whereby an officer of a lo- 
cal lodge presented to a bank a 
receipt for each assessment as it ma- 
tured, may be relied on by the mem- 
ber without his being placed in de- 
fault by ithe omission of the local 
officer to present the receipt to the 
bank. Saum v. Grand Lodge A. O. 
U. W., 119 Kan. 132, 237 P 885. 

Authority to bind society by acts. 
constituting waiver or estoppel see 
infra §§ 116, 117. 

42. Vidich v. Occidental Mut. Ben. 
Assoc., 108 Kan. 546, 196 P 242. 

43. U. Si—Supreme Lodge K. P. v. 
Withers, 177 U. S. 260, 20 SCt 611, 


44 Tiveds: 762) [aff 89. Fed, 1605) 32 
CCA 182]; Modern Woodmen of 
America v. Tevis, 111 Fed. 113, 49 


CCA 256, 117 Fed. 369, 54 CCA 293; 
Whiteside v. Supreme Conclave I. O. 
H., 82 Fed. 275. 

Colo.—Supreme Lodge K. H. 
Davis, 26 Colo. 252, 58 P 595. 

D. C.—Parliament P. P. P. v. Marr, 
20 App. 363. 

Ida.—Reed v. Ancient Order of Red 
Cross, 8 Ida. 409, 69 P 127. 

Ill.— Dromgold v. Royal Neighbors 
of America, 261 Ill. 60, 103 NE 584; 
Harvick v. Modern Woodmen of 
America, 158 Ill. A. 570. 

Ind.—U. S. Benevolent Soc. v. Wat- 
son, 41 Ind, A. 452, 84 NE 29; Su- 
preme Tribe B. H. v. Hall, 24 Ind. 
A. 316, 56:NE 780, 79 AmSR 262. 

Iowa.—Davidson v. Temple of Su- 
preme Tribe B. H., 135 Iowa 88, 111 
NW 46. 

Kan.—Saum v. Grand Lodge A. O. 
U. W., 119 Kan. 132, 237 P 885; Allen 
v. National Council K. & L..S., 102 
Kan. 128, 169 P 569; Ancient Order of 
Pyramids v. Drake, 66 Kan. 538, 72 
Pi239.0 

Mich.—Ferrand vy. Fraternal Re- 
serve Assoc., 217 Mich. 441, 187 NW 
347; Wagner v. Supreme Lodge K. & 
L. H., 128 Mich. 660, 87 NW 903. 

Miss.—Murphy v. Independent. Or- 
der Sons & Daughters of Jacob, 77. 
Miss. 8380, 27 S 624, 50 LRA 111. i 

Mo.—McMahon vy. Supreme Tent K. 
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want of authority. <A by-law re- 


quiring an agent to give a bond before he is au- 
thorized to represent the society does not charge 
insured with notice that the clerk of a local agent 
had no authority to receive monthly assessments.** 

[§ 96] (c) Application of Payments and Credits.*® 
It is a general rule that, where the society has in its 


possession sufficient funds of the member to pay 


dues and assessments at the time they accrue, it 
must apply the funds in payment thereof, and- hence 
cannot declare a forfeiture for failure of the mem- 
ber to pay them.*® 


Under this rule overpayments 


made by a member should be applied by the society 
M. W., 151 Mo. 522, 52 SW 384; Andre ices Assoc,, 217 Mich. 441, 187 NW 


v. Modern Woodmen of America, 102 
Mo. A. 377, 76 SW 710; Boward v. 
Bankers’ Union of World, 94 Mo. A. 
442, 68 SW 369; Harris v. Wilson, 86, 
Mo. A, 406: 

N. Y.—Riess v. Supreme Conclave 
I. O..H., 177: App. Div. 845, 164 NYS! 
878; Brown v. Supreme Court I. QO. 
F.,; 66 App. Div. 259, 72 <NYS~ 806 
{aff 34 Misc. 556, 70 NYS 397, and aff 
176 N. Y..132, 68 NE 145]. 

N. C.—Bragaw v. Supreme Lodge 
K. & L. H., 128 N. C. 354, 38 SH°905, 
54 LRA 602. 

Okl.—Knights of Maccabees. of 
ae v. Johnsons, 79» Ok): 77,. 185).P: 


See Patton v. Women of Wood- 
eraft, 65 Or. 33, 131 P 521. (character 
of duties performed, rather than any 
declaration in the by-laws, deter- 
mines the question whether clerk 
of local circle was agent of society 
or of members). 

“The réports are by no means bar- 
ren of cases turning upon the proper 
construction of this so-called ‘agency 
clause,’ under which the defendant 
seeks to shift its responsibility upon 
the insured for the neglect of Chad- 
wick to remit on the proper day. In 
some jurisdictions it is held to be 
practically void and of*no effect; in 
others, it is looked upon as a species 
of wild animal, lying in wait and 
ready to spring upon the unwary 
policyholder, and in all, it is eyed 
with suspicion and construed with 
great strictness. We think it should 
not be given effect when manifestly 
contrary to the facts of the case, or 
opposed to the interests of justice. 
Wherever the agency clause is incon- 
sistent with the other clauses of the 
policy, conferring power and author- 
ity upon the agent, he is treated as 
the agent of the company rather than 
of the policyholder,’”’ Supreme Lodge 
K.P. vac Withers;: 127 Us iS. 260, 268; 
20 SCt 611, 44 L. ed. 762. 

[a] MDlustration.—The scribe of a 
local court required to collect money 
due to the society from the members 
of the court, and to remit the same to 
tthe society is the agent of the society, 
and not the agent of the members of 
the.local court, although he is elected 
by the local court and although the 
articles of the society declare that 
the scribe shall be the agent of the 
members of the local court. David- 
son v. Temple of Supreme Tribe B. 
H., 185 Iowa 88, 111 NW 46. 

44. See cases supra notes 41—48; 
and infra note 45. 

4 . S—Supreme Lodge K. P. 
v. Withers, 177 U. S. 260, 20 SCt 611, 
igen ed. 762 [aff 89 Fed. 160, 32 CCA 

Ark.—Grand Camp Colored Wood- 
ae v. Ware, ‘107 Ark. 102, -153. SW 
1114. } 

Ill.—Supreme Tent K. M. W. 


Ind.—Supreme Tent K. M. W. v. 
Volkert, 25 Ind. A. 627, 57 NE 203; 
Supreme Tribe B. H. v, Hall,.24 Ind. | 
A. 316, 56 NE 780,79 AmSR 262. 

Kan.—Vidich v.° Occidental Mut. 


| Ben. Assoc., 108 Kan, 546, 196 P 242. ' 


Mich.—Ferrand y. Fraternal Re-, 


Miss.—Murphy v. Independent 
Order of Sons & Daughters of Jacob, 
77 Miss, 830, 27 S 624, 50 LRA 111. 

N. Y.—Reiss v. Supreme Conclave 
‘I, O. H., 177 App. Div. 845, 164 NYS 
878; Brown v. Supreme Court I. O. 
F., 66 App. Div. 259, 72 NYS 806 [aff 
34 Misc. 556, 70 NYS 397, and aff 176 
N. Y. 132, 68 NE 145]; Weiss v. Ten- 
nant, 2 Misc. 213, 21 NYS 252. 

Wash.—Thompson v. Brotherhood 
of American Yeomen, 130 Wash. 179, 
226,P 498 501 [cit Cyc]. 

Wis.—Schunck _ v. Gegenseitiger 
BRS roge und Waisen. Fond, 44 Wis. 

46. Mosaic Templars of America 
v. Jones, 99 Ark, 204, 137 SW 812. 
And see to same effect Roeding v. 
Sons of Moses, 11 NYS 712. 

[a] Dlustration.—Where the by- 
laws of a fraternal insurance. order 
having supreme and_= subordinate 
chapters with national and _ local 
scribes provided for the payment of 
dues to the national scribe, but, by 
custom, payments were made to the 
local scribes who remitted the money 
to the national scribe who accepted 
the payments, the by-law was abro- 
gated, and the local scribes were the 
agents of the supreme. organization 
for the collection of dues: Mosaic 
Templars of America v. Jones, 99 
Ark. 204, 137 SW 812, 

Custom and course of dealing as 
showing waiver or estoppel generally 
see infra §§ 128, 124. 

47. Supreme Lodge K. P. v. Con- 
nelly, 185 Ala. 301, 64 S 362. 

48. Generally see Payment [30 
Cye: 1227]. 

Application of payments to: 
Insurance premiums generally see 

Insurance § 548. 

Life insurance premiums or assess- 
pe generally see Life Insurance 
49. Ark.—Knights of Pythias v. 

Sanders, 295 SW 25. of 
Ill—Supreme Lodge O. M. P. v. 

Meister, 105 Ill. A. 471. [aff 204 Ill. 

527, 68 NE 454]; Knights Templars, 

etc,, Life Indemn. Co. v. Vail, 105 

Ill. A. 3381 [aff 206 Ill 404, 68 NE 

1108]; Covenant Mut. Ben. Assoc. v. 

Baldwin, 49 Ill. A. 203. 
Iowa.—Malone vy. Grand Lodge A. 

O, U. W., 186 Iowa 374, 169 NW 438- 

Clark y. Iowa State Traveling Men’s 

Assoc., 156 Iowa 201, 135 NW 1114, 

42 LRANS 631; Sleight v. Supreme 

Council M. T., 133 Lowa 379, 107 NW 

183; Rambousek vy. Supreme Council 

M. T., 183 Iowa 375, 106 NW 947; 

Trotter v. Grand Lodge I. L. H., 132 

Iowa 513, 109 NW 1099, 7 LRANS 

569, 11 AnnCas 533; Hetzel v. Knights 

& Ladies of Golden Precept, 129 Iowa 

655, 106 NW 157. 

Eso 


Kan.—Green y. Bankers’ 


$ ns. 
v.|Co., 112 Kan. 50 i 
Valck, 79 Ill. A. 185; Brotherhood of | Gye]; peel co! 
R, Brakemen. v. Knowles, 39 Ill. A. 47.]67 Kan. 420, 73 P 65 


Fraternal Aid Assoc. v. Powers, 

; Supreme L 

P.. A. v. Welsh, 57 P 115» perry 
Mich.—Clifford v. Catholic Mut. 


Rees Assoc., 208 Mich. 448, 175 NW 


Mo.—Kirk v. Sovereign Camp W. 
O. W., 169 Mo. A. 449, 155 SW 39. 
Nebr.—Grand Lodge A. O. U. W. 


.. Forlater cases, developments.and changes in the law see cumulative Annotations, same title, pageand note number, 
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to dues and assessments subsequently accruing,®° 
and money deposited to meet anticipated dues and 
assessments must be applied thereto,®+ although the 
duties of the collecting officer do not require him 
to receive money in advance.®? An assessment paid 
by a member at the time he joins the society can- 
not be appropriated by the society to a mortuary 
assessment levied prior to the date he becomes a 
Nor can the society apply payments to 
dues which are not due at the time of the payment, 
and thus put him in default for dues which are due 
The society is not bound, nor does 
it have the right, to apply to the payment of an 
extra premium money received in payment of a 
regular assessment,°> nor is it bound to apply to 
the payment of a mortuary assessment annual dues 
which are no part of the mortuary fund.®* And the 


member.®? 


at that time.°* 


v. Scott, 3 Nebr. (Unoff.) 845, 93 NW 
190, 3 Nebr. (Unoff.) 851, 97 NW 6387. 
N. Y.—Knight v. Supreme Council 
O. C. F., 2 Silv. Sup. 453, 6 NYS 427. 
N. C.—Connor v. Grand United Or- 
der of Odd Fellows, 179 N. C. 494, 
102 SE 881. 

Pa.—Holyland v. Protected Home 
Circle, 71 Pa. Super. 66; Sporrer. v. 
German Roman Catholic Knights of 
St. George, 70 Pa. Super. 612; Rey- 
nolds v. Fidelis Lodge, 14 Pa. Super. 
515; Murray v. Iron Hall, 9 Pa. Super. 
89, 483 WklyNC 357; Stidle v. Twin 
City Council No. 121.J..0. U. A. M., 
8 Pa. Super. 178, 42 WklyNC 554. 

Tex.—Knights. of Modern Macca- 
bees v. Mayfield, (Civ. A.) 147 SW 
675. 

Wash.—Logsdon v. Supreme Lodge 
F. U. A., 34 Wash. 666, 76 P 292. 

Wis.—Clune vy. Catholic Order of 
Foresters, 172 Wis. 79, 178 NW 243. 

Default of society in paying bene- 
fits as excusing nonpayment of as- 
sessments see infra § 98. 

Sickness aS excusing nonpayment 
of dues and assessments see infra 

98. 

; 50. I1l.—Supreme Lodge O. M. P. 
vy. Meister, 204 Ill. 527, 68 NE 454 
[aff 105 Ill. A. 471]. 

Kan.—Supreme Lodge 
Welsh, 57-P 115. q 

N. Y.—Knight v. Supreme Council 
O. Cc. F., 2 Silv. Sup. 453, 6 NYS 427. 

Pa.—Reynolds y. Fidelis Lodge, 14 
Pa. Super. 515; Crumpton y, Pitts- 
burg Council No. 117 J. O..U. A. M., 
1 Pa. Super. 613, 38 WklyNC 335. 

Wis.—Clune v. Catholic Order of 
Foresters, 172 Wis. 79, 178 NW 243. 

{a] Mlustration. — Although a 
beneficial order, by receiving, for a 
period of six months, double monthly 
dues paid by a member on account 
of his going into a business which 
was a “hazardous risk’ under the 
rules of the order, waived its right 
to forfeit the contract because the 
member had not, in addition to pay- 
ing double dues, secured the order’s 
permit to engage in such business, 
yet, since under the rules of the or- 
der he was required to pay such 
- double dues only from the time the 
permit was granted him, he overpaid 
during such six months, and the or- 
Ger could not insist upon retaining 
' such overpayments, fhey having been 
made under a mistake of fact, and 
was bound to account for them and 
apply them, to prevent a forfeiture, 
upon subsequent monthly payments 
until exhausted. Clune v. Catholic 
Order of Foresters, 172 Wis. 79, 178 
NW. 243. 2 

Illegal assessments see infra notes 
69, 70. 
oe: Tll.—U. S. Mutual Acc. Assoc. 
vy. Mueller, 151 I1l..254,°37 NE 882. 

Iowa.—Sleight v. Supreme Council 
M. T., 1383 Iowa 379, 107 NW. 183; 
Rambousek y. Supreme Council M. 
TT, 183 Iowa 375, 106 NW 947. 

Mich.—Dowling y.: Knights Tem- 
plars, etce., Life Indemn. Co., 116 
Mich. 471, 74. NW 725. 

Mo.—Kirk v. Sovereign Camp W. O. 


itp As tis 
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ment of life 


Sick benefits. 


W., 169 Mo. A. 449, 155 SW 39. 

N. Y.—Demings vy. Supreme Lodge 
K. P., 20 App. Div. 622, 48 NYS 649 
[app dism 161 N. Y. 662 mem, 57 NE 
1108 mem]; Evarts v. U. S. Mutual 
Ace. Assoc, 16 NYS 27. 

Wash.—Logsdon vy. Supreme Lodge 
F. U. A., 34 Wash. 666, 76 P 292. 

[a] Where a member pays.an ad- 
vance assessment at the time of his 
initiation, he is not in arrears until 
such advanced payment has been 
duly applied on some assessment. 
Sleight v. Supreme Council M. T., 133 
Iowa 379, 107 NW 183; Rambousek 
v. Supreme Council M. T., 133 Iowa 
375, 106 NW. 947; Trotter v, Grand 
Lodge I. lL. H., 132 Iowa 513, 109 
NW 1099, 7 LRANS. 569, 11 AnnCas 
533; Hetzel v. Knights & Ladies of 


Golden Precept, 129 Iowa 655, 106 
NW 157. 
52. Grand Lodge A. O. U. W. v. 


Seott, 3' Nebr. (Unoff.) 851, 97 NW 
637, 3 Nebr. ¢Unoff.) 845, 983 NW 190. 
53. Hetzel v. Knights & Ladies of 
Golden Precept, 129 Iowa 655, 106 

NW 157. 
86 Mo. A. 


54. Harris v. Wilson, 
406. 
55. Head Camp Pacific Jurisdic- 
O. W. v. Woods, 34 Colo. 1, 
the laws members engaged in certain 
hazardous occupations were required 
to pay an extra premium, and a regu- 
lar assessment, without. addition for 
a hazardous occupation in which the 
member was engaged, was paid in the 
early part of a month to apply on an 
assessment not delinquent until the 
close of the month, the association 
was under no obligation to apply 
such payment to a payment of the 
additional charge because of the 
hazardous occupation. Head Camp 
Pacific Jurisdiction W. O. W. v. 
Woods, 34 Colo. 1, 81 P 261. 

56. Tennison v. Home Ben, Assoc., 
(Tex. Civ. A.) 272 SW 280. 

[a] Thus in an action by a benefi- 
ciary on a certificate of insurance in 
which the society alleged forfeiture 
of benefits for nonpayment of as- 
sessments, plaintiff's contention that 
the society had in its hands sufficient 
funds to cover delinquent assess- 
ments because of payment by insured 
of two annual dues, was held with- 
out merit, in view of provisions in 
the constitution and by-laws, charg- 
ing insured with notice that annual 
dues were no part of mortuary fund, 
and that: such fund would be ex- 
hausted when the next death claim 


was approved. Tennison v. Home 
Ben. Assoc., (Tex. Civ. A.) 272) SW 
280. 

57. Davison v. Maccabees, (Ala.) 
114 .S 907. 


58. Knights of Pythias v. Sanders 
(Ark.) 295 SW 25; Columbian Relief 
Fund Assoc...v. Hopper, 24 Ind. A. 
169, 53 NE 1051; National Council 
J..O. U. ‘As M. vy. Thomas, 163 Ky. 
364, 173. SW 8138; Rogers. v. Union 
Benev. Soc. No. 2, 111 Ky. 598; 64 
Sw 444, 23 Kyl 928, 55 LRA 1605. 
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society cannot be compelled to apply to the pay- 
insurance assessments an amount 
claimed to be due for sick benefits, but which claim 
the society disputes.®7 


A member to whom sick benefits 


are due is entitled to have them applied to the pay- 
ment of dues and fines in order to prevent a de- 
fault,°* provided such benefits have been voted on 
and allowed in accordance with the rules of the so- 
ciety.°? But it has been held that the society is not 
bound to apply sick benefits due a member to the 
payment of his assessments,®® unless the laws of 
the society so provide,*! at least where the member 
does not direct such application,®? even though the 
laws of the society provide that sick benefits shall 
be applied to the payment of dues and fines against 
a sick member,** a distinetion being drawn in such 


See Robertson v. Local Union No. 
64,.U..B. Co Jin 28 Mise: 142) 50) NYS 
673 (where deductions from sick 
benefits were in fact made in order 
to pay dues). 

[a] Thus under a by-law provid- 
ing for payment of benefits in case 
of sickness to ‘every member in good 
standing on the books,’’ a member 
cannot be deprived of such benefits 
because in arrears for dues, where the 
amount of the dues in arrears is less 
than the previously accrued benefits. 
Brady v. Coachman’s Benev. Assoc., 
14 NYS 272. 

59. Independent Order S. & D, J. 
A. v.. Enoch, 108 Miss. 302, 66 S 744° 
Independent Order S. & D. J. A. v. 
Moncrief, 96 Miss. 419, 50 S 558. 

60. Hawkshaw v. Supreme Lodge 
K. H., 29 Fed. 770; Eaton vi Supreme 
Lodge K. H., 8 F. Cas. No. 4,259a; 
Hansen v. Supreme Lodge K. H., 40 
Till. A. 216° [aff 140 Ill. 301, 29 NE 
1121]; McCann v. Supreme Conclave 
TsO). 19 Mdai655, 87 %A2 88346 
LRANS 587. 

61. Rewitzer v. Switchmen’s Union 
of North America, 112 App. Div. 708, 
98 NYS 974. 

62. Ancient Order United Work- 
‘men vy. Moore, 1 KyL 93. 

63. Hawkshaw v. Supreme Lodge 
K. -H., 29 Fed. 770, 774; Hansen v. 
Supreme Lodge K. H., 40 Ill. A. 216 
[aff 140 Ill. 301, 29 NE 1121]; An- 
cient Order United Workmen : y. 
Moore, 1 KyL 93. 

‘Tt is also urged that as this sub- 
ordinate lodge has what was called 
a ‘sick fund,’ out of which members 
who should be sick for a week’s time 


were entitled to be paid five dollars. 


a week for not exceeding 13 weeks, 
therefore the subordinate lodge 
should have applied. enough of this 
‘sick fund’ to pay’ this member’s as- 
sessment to the supreme lodge so as 
to keep him in good standing. Itisa 
sufficient answer to this proposition, 
I think, to say that the subordinate 
lodge assumed no such obligation to 
its members, under its constitution 
or by-laws. It does assume to pay 
one assessment,'to save the member 
from default, and only one; and this 
must. be reimbursed to his lodge 
within 80,days after notice of such 
payment, or he will be in default; 
and it also provides for payment of 
fines and dues of a sick member out 


of his weekly benefits, so as to pre-' 
vent him from being in arrears to’! 


his own lodge while sick; but it’ does 
not assume to keep up the assess- 


ments made for the widows’ and or-° 


phans’. benefit fund, out’ of which 
death benefits like this are’ to’ be 


paid.” Hawkshaw v./ Supreme Lodge | 
K. H., supra. , 
{a].) The power to withhold sick ' 


benefits to pay “dues” cannot be 
stretched into authority t6 withhold 
them to pay “assessments.” Ancient 
Order United Workimen 
KyL 93: 

' [b]. ‘Constitution and: by-laws con- 


strued.—The constitution; after re-~ 


quiring the payment of “dtés'’to ‘the 


v. Moore, 1° 
) 
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case between ‘‘dues’’ and ‘‘assessments.’’®* Some 


authorities, however, have held that the rule re- 
quiring the society to appropriate funds of the 
member in its possession to the payment of assess- 
ments falling due is applicable, even when such 
funds represent sick benefits due the member,®® HO 
withstanding a contrary provision in the certificate,® 
especially where the collecting officer agreed that he 
would make such appropriation.*” So it has been 
held that, where, under the laws of the society, sick 
benefits belong absolutely to the member and the 
amount of such benefits is more than sufficient to 
pay his dues and assessment, it is the duty of the 
local secretary, when so requested by the member, 
to apply a sufficient amount of such sick benefits 
to pay the monthly dues and assessments.°* 

Illegal dues or assessments. The society cannot 
apply payments made by the member or funds be- 
longing to him to dues or assessments for which he 
is not lable, and thus put him in arrears for dues 
or assessments for which he is liable.*® So where a 


local lodge, provided that if any 
member who was a beneficiary and 


the Beneficiary 
assessments.” 
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Ancient Order United 
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member has paid illegal assessments, and the excess 
thereof. over legal assessments is sufficient to pay 
all assessments legally made, the member is not in 
default.”° 

Dividends or share in surplus. Whether the mem- 
ber’s dividend or share in surplus funds of the so- 
ciety must be applied in payment of his assessments 
depends upon the constitution and by-laws of the 
society, and the statute under which the society 
is organized.”4 

Separate certificates. The society is not bound, 
nor has it any right, to apply money due on a certifi- 
cate to the payment of arrears on other certificates 
where each certificate is a distinct and separate 
contract.”” 

Compensation due member as officer or employee 
of society. The fact that the society is indebted to 
a member for salary as an officer or employee in. 
an amount greater than the amount of the assess- 
ments due from him does not require the society 
to apply such indebtedness to the payment of the 


K. A. v. Fenwick, 
169 Ky. 269, 183 SW 906. 
. 71. See cases infra this note. 


receiving sick benefits should be un- 
able to pay dues, a sum should be 
applied from the amount of his bene- 
fits sufficient to prevent his becoming 
in arrears. A section of the by-laws, 
governing reinstatement after sus- 
pension for nonpayment of dues, 
fines, or assessments, provided that 
the application must be accompanied 
with the full: amount the member 
was in arrears for dues and fines, 
the assessment on which he was sus- 
pended, and the first assessment due 
after the date of reinstatement. It 
was held that a member who was in 
receipt of sick benefits was not en- 
titled to have a sum applied out of 
such benefits to the payment of an 
assessment on his certificate, so as 
to prevent its forfeiture. Hansen v. 
Supreme Lodge K. H., 40 Ill. A, 216 
[aff 140 Ill. 301, 29 NE 1121]. 

64 Ancient Order United Work- 
men v. Moore, 1 KyL 93. 

{a] “Dues” and “assessments” 
distinguished. — ‘‘Assessments are 
made and collected and dedicated by 
the Constitution of the Supreme 
Lodge to the sole purpose of pay- 
ing the benefit secured to the benefi- 
ciary by the benefit certificate after 
the death of the member to whom 
the certificate is issued. Dues are 
collected under the Constitution and 
By-laws of Subordinate Lodges, and 
are appropriated by them to meet 
their incidental expenses and to pay 
their sick or disabled members what 
they call sick benefits, These dues 
are in no way connected with the 
assessments made under the Consti- 
tution of the Supreme Lodge, and 
are subject to the exclusive control 
of the subordinate Lodges, These 
Lodges also fix the amount of dues to 
be paid, and the amount of sick bene- 
fits to be allowed to sick or disabled 
members. Anyone who pays his dues 
so as not to be more than _ three 
months in arrears, is entitled to sick 
benefits, whether he pays his assess- 
ment for the Beneficiary Fund or not, 
It will thus be perceived that the 
Order provides two modes by which 
benefits may flow from benefits in it, 
viz: sick benefits, payable out of 
the funds of the subordinate Lodge, 
arising from dues, and a benefit after 
the death of the member, payable 
out of the fund of the Supreme or 
Grand Lodge, arising from assess- 
ments. In other words, membership 
and the payment of dues entitles the 
member to benefit during his life, if 
sick or disabled, while membership 
and the payment of assessments en- 
title the person named in his certifi- 
cate to a benefit, payable by the 
Grand Lodge after his death, out of 


Workmen y. Moore, 1 KyL 93, 95. 
65. Connor v. Grand United Order 
of Odd Fellows, 179 N. C. 494, 102 SE 
881; Sporrer v. German Roman Cath- 
olic Knights of St. George, 70 Pa. 
Super. 612; Royal Fraternal Union 
pa Stahl, (Tex. Civ. A.) 126 SW 


[a] Thus, where it was the local 
lodge’s duty to collect the premiums, 
and there was due insured from it 
and in the hands of the secretary 
sufficient money from sick benefits 
to have paid them when due, such 
money was in the hands of the grand 
lodge through its agent, so that the 
certificate was not forfeited. Connor 
v. Grand United Order of Odd Fel- 
lows, 179 N. C. 494, 102 SE 881. 


66. Royal Fraternal Union  v. 
Stahl, (Tex. Civ. A.) 126 SW 920. 
67. Sporrer v. German Roman 


Catholic Knights of St. George, 170 
Pa. Super. 612. 

Local lodge as agent ra cere 
body hei oo see supra § 9 

68. U. B. & Ss. M. a Mutual 
Aid Assoc. v. Nall, 116 Okl. 163, 243 
P 7388. 

69. Iowa.—Clark v. Iowa State 
Traveling Men’s Assoc., 156 Iowa 201, 
135 NW 1114, 42 LRANS 681. 


Kan.—Supreme Lodge P. A. v. 
Welsh, 57 P 115; Elliot’ v. Grand 
Lodge A. O. U. W., 2 Kan. A. 430, 
42 P 1009. 


Minn.—Price v, Brotherhood of R. 
Trainmen, 116 Minn. 275, 183 NW 793. 

Mo.—Burchard v. Western Com- 
mercial Travelers Assoc., 139 Mo. 
A. 606, 123 SW 9738. 

N. Y.—Knight v. Supreme Court O. 
Cc. F., 2 Silv.. Sup. 453, 6 NYS 427; 
Evarts v. U. S. Mutual Ace. Assoc., 
16 NYS 27. 

Pa.—Reynolds v. Fidelis Lodge, 14 
Pa. Super. 515; Stidle v. Twin City 
Council No. 121 J, O. U. A. M., 8 Pa. 
Super. 178, 42 WklyNC 554; 
ton vy. Pittsburg Council 
JOU UU. AL MacL Pal Super, 613)38 
WklyNC 335. 

Wash.—Logsdon v. Supreme eta 
F. U. A., 34 Wash. 666, 76 P 29 

[a] Rule applied.— When a soins 
ber, on receiving notice of an assess- 
ment, remitted for it, the secretary 
of the association could not apply 
the remittance to payment of a prior 
assessment, so as to justify a for- 
feiture for nonpayment of the assess- 
ment of which notice was given, no 
notice being given the member that 
the prior assessment was unpaid. 
Burchard v. Western Commercial 
Travelers Assoc., 189 Mo. A. 606, 123 
SW 973. 

70. Supreme Council C. K. A. v. 
Wathen, 179 Ky. 64, 200 SW 320; Su- 


[a] Application held required.— 
An assessment life association had in 
its hands a sum, evidenced by a bond 
issued to insured representing his 
proportion of a surplus or guaranty 
fund of the association, which sum 
it was by its constitution required to 
apply in payment of his assessments 
without notice to or request from 
him or surrender’ of the bond, al- 
though the bond provided to the con- 
trary. Its constitution provided that 
failure to pay an assessment when 
due should ipso facto work a forfei- 
ture and termination of membership. 
The member had notice of an assess- 
ment, but, not having paid it when 
due, his policy was canceled on the 
books of the company. At the time 
of his death his share of the surplus 
named in the bond would have paid 
all assessments. levied prior to his 
death. It was held that the company 
was liable on the policy, although in-~ 
sured had not complied with the con- 
ditions of the bond. Knights Tem- 
plars’, ete., Life Indemn. Co. v. Vail, 
206 Ill. 404, 68 NE 1103 [aff 105 Il. 
A. 331]. 

[b] Application held not required. 
—(1) Squier v. Grand Fraternity, 25 
Pa. Dist, 909 (existence of surplus 
not shown). (2) The by-laws of an 
association provided for a distribu- 
tion of the surplus according to the 
directions of the directors. The com- 
pany issued a policy to a husband 
for the benefit of his wife, the pre- 
mium to be paid on the eighteenth 
of March of each year. Insured died 
in August, 1901, and by the terms of 
the policy it had lapsed March 18, 
1901, for default in premium. On 
Jan. 21, 1901, the directors adopted 
a resolution ‘declaring a provisional 
dividend on the payment of the an- 
nual premiums. There was available 
as a dividend at that time to the 
policy in suit.a sum which, if applied 
to reduce the indebtedness, would ex- 
tend the policy beyond the date of 
the death of insured. It was held 
that that portion of the provisional 
dividend apportioned to the policy 
did not become applicable as a credit 
to reduce the indebtedness of in- 
sured and extend the insurance, be- 
cause of the valid condition attached 
requiring payment of the annual pre- 


mium, so that the policy lapsed on 
March 18, 1901. Petrie v. Mutual 
Ben. L. Ins. Co., 92 Minn. 489, 100 
NW 236. 


Generally see Insurance § 548; Life 
Insurance § 219. 

72. Neel v. Heralds of Liberty, 78 
Pa. Super. 357, 360; Neel v. Heralds 
of Liberty, 71 Pa. Super. 136. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 96-98] 


assessments, so as to avoid a forfeiture of the cer- 
tifieate.7* Where, however, a member who was the 
record keeper of a local lodge, and entitled to a 
percentage of all assessments collected from mem- 
bers of such lodge, deposited assessments collected 
by him in a bank selected by the local body, without 
deducting his commission, which was more than 
sufficient to pay the assessments due on his certifi- 
cate, and, while the funds were on deposit and 
after the time in which assessments were required 
to be paid, but before the expiration of the time 
allowed for remittance of assessments by the rec- 
ord keeper to the supreme body, the member died, 
it was held that there was a distinct appropriation 
and setting apart of the requisite sum, amounting 
to due payment of the member’s assessments.74 

‘Application of dues to reimburse officer for ad- 
vances. <A collector of assessments who has previ- 
ously advanced to a member money necessary to pay 
an assessment cannot apply to the repayment of 
such advances the amount paid by such member to 
‘cover future dues or assessments.7® So where an 
officer of a local lodge pays an assessment for one 
of the members, a later incumbent of the office can- 
not prejudice the member’s rights by diverting 
money paid by him upon a subsequent assessment 
to reimburse his predecessor for the amount so 
advanced."¢ 

[§ 97] (d) Tender.77 If dues or assessments are 
seasonably tendered to the proper officer of the so- 
ciety, and the tender is refused, there can be no 
forfeiture of his rights for nonpayment of dues and 
assessmerts.*® 
i Sufficiency of tender. 


73. Caywood v. Supreme Lodge K. 
L. H., 171 Ind. 410, 86 NE 482, 131 
AmSR 253, 23 LRANS 304, 17 AnnCas 


Where the society receives 


v. Brookins, 
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[cit Cyc]; Sovereign Camp W. O. W. 
20 Ala. A. 105, 101 S 


{45 C.J.] 113 
a member’s dues. for one month from the secretary 
of a subordinate lodge who advances the sum, a 
tender to such secretary of the dues for the follow- 
ing month, unaccompanied by the sum advanced 
by him for the previous month, is a sufficient ten- 
der.“® Where no specific amount of money is ten- 
dered but the member merely expresses his willing- 
ness to pay the assessment if he knew its amount, 
the tender is insufficient to avoid a forfeiture.®° 

Tender by. subordinate lodge to supreme body. 
A tender made by a subordinate lodge to the su- 
preme body, although refused, preserves the rights 
of the lodge and its members.8? 

Repetition of tender. A tender once made and 
refused does not have to be repeated,®? the debtor 
being only required to keep in readiness to meet 
the demand when made.®? 

To whom made. A tender to one whom the col- 
lecting officer has recognized as authorized to re- 
ceive dues and assessments is sufficient.84 But the 
tender of an assessment to one not authorized to 
receive it, and who refuses to accept it, does not 
bind the society,®° although he has been in the habit 
of receiving assessments from different members, 
and paying them over to the proper officer.®® 

The illness of the member is no ground for re- 
fusal to accept the tender.®? 

[§ 98] (4) Excuses for Failure To Pay or Ten- 
der.°° A member is excused from paying or tender- 
ing subsequently accruing dues and assessments 
where he has been wrongfully suspended or expelled 
from the society,’® or where the socie-y has made 
any declaration or taken any position indicating 
that a tender would be futile,®° as where it has re- 


24 Fed. 450. 
84. Supreme Lodge K. H. v. Davis, 
26 Colo. 252, 58 P 595. 


503; Leffingwell v. Grand Lodge A. Ark.—Sovereign Camp W. O. W. v. 85. Lazensky v. Supreme Lodge K. 

O. U. W., 86 Iowa 279, 53 NW 243;| Newsom, 142 Ark. 132, 219 SW 759;|H., 3 NYS 52; Toelle v. Central 

Pister y. Keystone Mut. Ben. Assoc.,| Royal Circle F. W. v. Paine, 103] Verein der Gegenseitigen Unter- 

3 Pa. Super. 50. Ark. 171, 146 SW 142, 143 [quot] stuetzungs Gesellschaft Germania, 97 
Generally see Insurance § 548 notes} Cyc]. Wis. 322, 72 NW 630. 

25, 26; Life Insurance § 219 notes Colo.—Supreme Lodge K. H. v. 86. See cases supra note 85. 

37-43 Davis, 26 Colo. 252, 58 P 595. 87. Meisenbach v. Supreme Tent 


74, Knights of Maccabees of 


World v. Parsons, (Civ. A.) 179 SW] ers’ 


lowa.—Hartman v. Fraternal Bank- 
Reserve Soc., 


K. M. W., 140 Mo. A. 76, 119 SW 514. 


185 Iowa 1163, 88. Cross references: 


78 [rev on other grounds 109 Tex. 
14, 182 SW 672]. 

75. Cunningham v. Modern Broth- 
erhood of America, 96 Nebr. 827, 148 
NW 918; Calhoun v. Maccabees, (Tex. 
Commn. A.) 24% SW 101 [rev (Civ. 
A.) 225 SW 95]. 

76. Mosiman y. Occidental. Mut. 
eee Assoc., 82 Kan. 670, 672, 109 P 
413. 

‘In advancing for Mosiman the as- 
sessment due July 1 the then secre- 
tary merely lent him the money and 
became his creditor for the amount. 
The new secretary had no authority 
to divert any part of the subsequent 
remittance to the satisfaction of this 
personal indebtedness. Therefore the 
last payment by Mosiman covered all 
the assessments that had not been 
previously paid and that matured 
prior to his death. It was made to 
the officer who was designated by the 
association to receive it, who was the 
agent of the association for that pur- 
pose, and whose diversion of a part 
of it from the use intended by the 
payer could not prejudice his rights.” 
Mosiman v. Occidental Mut. Ben. 
Assoc., supra. 

Local lodge or officer as agent of 
society see supra § 95. 

77. Generally see Tender [28 Cyc 
127]. 

i Pensa for failure to make tender 
see infra i 98. 5 
. U. S—Hall vy. Supreme Lodge 
K. H., 24 Fed. 450. 

Ala.—Supreme Lodge K. P. v. Con- 

nelly, 185 Ala. 301, 307, 64 S 362 


[45 C. J.—8] 


171 NW 677. 

Kan.—Foresters of America y. 
Hollis, 70 Kan. 71, 78 P 160. 

Mo.—Lavin v. Grand Lodge A. O. 
U. W., 104 Mo. A. 1, 78 SW 325. 

N. Y.—Sullivan v. Industrial Ben. 
Assoc., 73 Hun 319, 26 NYS 186; 
Bochdam y. Supreme Lodge K. P., 67 
Misc. 407, 123 NYS 59. 

Tenn.—Laue v. Grand Fraternity, 
132 Tenn. 235, 177 SW 941, LRA1915F 
1056, AnnCas1917A 376. 

Tex.—Sovereign Camp W. O. 

v. Davis, (Civ. A.) 268 SW 523. 

[a] Rule applied.—Where a mem- 
ber, as he had a right to do, tendered 
dues for twelve months, but the 
local clerk of defendant order ac- 
cepted only a part of the dues ten- 
dered, defendant was estopped from 
forfeiting the certificate for nonpay- 
ment of dues during the period .for 
which the tender was made unless 
and until it recanted its refusal and 
advised the members of that fact. 
Sovereign Camp W. O. W. v. Brook- 
ins, 20 Ala. A. 105, 101 S 65, 

" 79. Bochdam v., Supreme Lodge 
K, P., 67 Misc. 407, 123 NYS 59. 

gO. Supreme Conclave K. D. 
Warwick, 110 Ga, 388, 35 SE 645. 

81. Hall v. Supreme Lodge K. H., 
24 Bed. 450. 

82. Hall v. Supreme Lodge K. H., 
supra. ; 

Refusal of tender of dues or as- 
sessment as excusing tender of sub- 
sequent dues or assessments see infra 
§ 98, 

ss. Hall v. Supreme Lodge K. H., 


Generally see Insurance §§ 541-549; 
Life Insurance §§ 212-220. 

Waiver or estoppel affecting right to 
forfeit contract for nonpayment of 
dues or assessments see infra §§ 
110-132, 

Want or insufficiency of notice of 
assessment see supra §§ 89-92. 

89. Robinson v. Mutual Reserve L. 
Ins. Co., 182 Fed. 850 [aff 189 Fed. 
347, 111 CCA 79]; Clow v. Western 
Life Indemn. Co., 182 Ill, A. 251; 
Plattdeutsche Grot Gilde v, Ross, 117 
Ill. A. 247; Gibson vy. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639; 
Bochdam v. Supreme Lodge K. P., 67 
Misc. 407, 123 NYS 59. 

[a] Facts held not to show ex- 
cuse.—Where the laws provided for 
automatic suspension without notice 
on failure to pay monthly assess- 
ments, and insured made his last pay- 
ment in May and died in September, 
having been in suspension on the 
records since June, but his benefi- 
ciary claimed the May payment was 
on the June assessment, that the sus- 
pension was wrongful and that in- 
sured was excused from tendering 
subsequent assessments, but neo such 
claim had been made by insured, neg- 
lect to tender subsequent assess- 
ments was not excused. Jensen v. 
Grand Lodge A. O. U. W., 106 Nebr. 
66, 182 NW 599. 

90. Ill.—Clow v. Western Life 
Indemn. Co., 182 Ill. A. 251. 

Ind.—Wagner v. Supreme Lodge K. 
P., 64 Ind. A. 510, 116 NE 91. 

Iowa.—Malone v. Grand Lodge A. 


114 [45 0.3.] 


pudiated the contract of insurance,®! or notified 
the member that no further payments would be ac- 
cepted from him,°? unless he complied with certain 
conditions which were wrongfully imposed.%* 
should the society change its attitude and again 
recognize the contract, the member must continue 
The default of the 
society in paying benefits in installments as agreed 
excuses the member from paying subsequent assess- 
ments;®> and if the member is absent during the 
time allowed for payment and has no knowledge 
of the assessment,?® or if the collecting officer is 
absent and his whereabouts are unknown during 
that time,®? or the default is due to the officer’s 
negligence,°* nonpayment of the assessment within 
the prescribed period may be excused. Where the 


payment of the assessments.°* 


U.. W., 186 Iowa 374, 169 NW 
Byram v. Sovereign Camp W. 
, 108 Iowa 430, 79 NW 144, 75 
AmSR 265. 

Minn.—Kulberg v. National Coun- 
ceil _ K. & L. S., 124 Minn. 437, 145 
NW 120. 

N. Y.—Sullivan vy. Industrial Ben. 
Assoc., 73 Hun 319, 26 NYS 186. 

Wis.—Langnecker v. Grand Lodge 
ALO Uns Wey 5041) Wiss 5279; > 87 INOW: 
293, 87 AmSR 860, 55 LRA 185. 

{a] Thus, where insurer took the 
position that a policy was terminated 
by failure to pay one premium, in- 
sured was not required to tender sub- 
sequent premiums. Hazel v. Golden 
pate Assoc., 96 Misc. 703, 161 NYS 


Waiver by conduct inducing forfei- 
twre see infra §§ 123, 124. 

91. Kulberg v. National Council K. 
& L.S., 124 Minn. 437, 145 NW 120; 
Sullivan v. Industrial Ben. Assoc., 73 
Hun 319, 26 NYS 186; Raymond v. 
Supreme Lodge K. P., 85 Misc. 141, 
148 NYS 76 [aff 165 App. Div. 944 
mem, 149 NYS 1108 mem]; Clune v. 
Catholic Order of Foresters, 172 Wis. 
79, 178 NW 243. 

[a] After notice that person is no 
longer member there is no further 
duty to tender dues. Clune v. Cath- 
olic Order of Foresters, 172 Wis. 79, 
178 NW 2438. 

92. Supreme Council O. C. F. v. 
Bailey, 55’/°SW 888, 21 KyL 1627; 
Marcus v. National Council K. & L. 
S.,127 Minn. 196, 149 NW 197; Lang- 
necker y. Grand Lodge A. O. U. W., 
111 Wis. 279. 87 NW 293, 87 AmSR 
860, 55 LRA 185, 

93. Wagner v. Supreme Lodge K. 
P., 64 Ind! A. 510, 116 NE 91; Reiter 
v. National Council K. & L. S., 131 
Minn. 82, 154 NW 665; Boyce v. Royal 
Circle, 104 Mo. A. 528, 79 SW 495. 

Demand for excessive assessments 
see infra note 22. 

94. Marcus vy. National Council K. 
& L. S., 127 Minn. 196, 149 NW 197. 

[a] Where prompt payment has 
been waived, a member cannot be ex- 
pelled without some notice that fur- 
ther indulgence will cease, and that 
no further delays will be granted. 
Dougherty v. Supreme Court I. O. F., 
125 Minn. 142, 145 NW 813. 


95. Hazel v. Golden Eagle Assoc., 
96 Mise. 708, 161 NYS 91; Murray 
v. Iron Hall, 9 Pa. Super. 89, 43 


WklyNC 357. 

[a] Rule applied.—Where a sick 
benefit was not paid by insurer until 
after death of insured, a judgment 
awarding the sick benefit to his es- 
tate and holding that a refusal to 
pay one assessment was justified by 
failure to pay the benefit, the justifi- 
eation continued to the time of the 
death of insured and applied to sub- 


sequent assessments. Hazel Vv. 
Golden Bagle Assoc., 96 Misc. 703, 
161 NYS 91. 


Duty of society to apply sick bene- 
fits to payment of dues and assess- 
ments See supra § 96. 

96. Druids Mut. Relief Soc. v. Bil- 
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But 
is filed.9? 


lau, 5 Oh. Dec. (Reprint) 217, 3 AmL 
Rec 546. 

Sovereign Camp W. O. W. v. 
37 Tex. Civ. A. 424, 84 SW 


98. Dague v. Grand Lodge B. R. 
T., P11 Mado ea 73 “Al 7385.4) But tsee 
caylee v. Collins, 46 L. T. Rep. N. 8S. 


68. 

{a] Ilustration.—Plaintiff’s dues 
for January were sent by mail, as 
was the custom of absent members, 
and the letter was taken to the house 
of the financier of the subordinate 
lodge. The house was found locked, 
and the letter was taken back to the 
post office, and notice sent to the 
financier, who did not call for it until 
January 15th. In the preceding 
month of December plaintiff had been 
transferred to another lodge, which 
thereafter refused his dues because 
it had not aceepted the transfer, and 
the transferring lodge thereafter re- 
fused his dues because of his al- 
leged delinquency. It was held that 
the default was due to the negligence 
of the local officer, and the company 
could not avail itself thereof to evade 
payment under the certificate. Dague 
v. Grand Lodge B. R. T., 111 Md. ‘95, 
73 A 735. 


99. Macknick v. Switchmen’s Union 
of North America, 140 Minn. 104, 
167 NW 351. 


1. U. S.—Supreme Council A. L. 
H. v. Oreutt, 119 Fed. 682, 56 CCA 
294 [certiorari den 190 U. S. 558, 
23 SCt 854; 47 L. ed. 1183]. 

Ala.—Supreme Lodge K. P. v. Con- 
nelly, 185 Ala. 301, 307, 64 S 362 [cit 


Cyc]. 
Colo.—Supreme Lodge K. H. v. 
Davis, 26 Colo. 252, 58 P 595: 


Tll.—Stubbs v. Modern Brotherhood 
of America, 187 Ill. A. 186. 

Ind.—_Supreme Lodge K. P. v. 
Guess, 70 Ind. A. 682, 122 NE 426. 

Iowa.—Gibson v. Iowa Legion, of 
Honor, 178 Iowa 1156, 159 NW 639. 

Me.—Labrecque v. Catholic Order 
of Foresters, 119 Me. 190, 110 A 194. 

Md.—McCann v. Supreme Conclave 
TOl ES 109" Mea 65578 FMAM 383s 46 
LRANS 537. 

Mich.—Wagner v. Supreme Lodge 
Rat L. H., 128 Mich. 660, 87 NW 
03. 

Nebr.—Grand Lodge A. O. U. W. 
v.,Seott, 3 Nebr. (Unoff.) 851, 97 NW 
637; 3 Nebr. (Unoff.) 845, 93 NW 190. 

N. Y.—Evans v. Switchmen’s Union 
of North America, 207 App, Div. 465, 
202 NYS 547; Barrett v. Grand Lodge 
ange U. W., 68 Misc. 429, 117 NYS 


Pa.—Gill v. Ladies Catholic Ben. 


Assoc., 36 Pa. Super. 458 

Tenn.—Hicks v. Northwestern Aid 
Assoc., 117 Tenn. 203, 96 SW 962. 

{a] Tlustrations.—(1) Where the 
representative of a  switchmen’s 
union, insuring its members, refused 
to accept dues from a member on the 
ground that he was not then work- 
ing for the railroad, but the member 
had been unable to work because of 
illness, he was not required to make 


Refusal of previous tender. 
of a tender of an assessment on the ground that 
the certificate holder is not a member of the so- 
ciety or that he has forfeited his certificate dis- 
penses with the necessity of paying or tendering 
subsequent assessments,! unless notice of a readiness 
to receive them has been brought home to the mem- 
ber;2 nor can the society escape lability on the 
ground that the member, after such wrongful refusal 
of tender, and his illegal suspension, did not apply 


[§ 98 


laws of a labor association provide that members 
who are unable to pay their assessments during a 
strike shall be carried by the association upon writ- 
ten request, nonpayment of assessments during the 
strike period is not excused unless such request 


The wrongful refusal 


further. tender, and his suspension’ 
for failure to pay dues was illegal. 
Evans v. Switchmen’s Union of North: 
America, 207 App. Div. 465, 202 NYS 
547. (2) In an action on a certificate 
issued by defendant, it was in no po- 
sition to insist on a forfeiture of 
rights of insured for nonpayment of' 
dues, where, after an illegal attempt 
to revoke its charter, the lodge of 
which he was a member refused to 
accept his dues when tendered, and 
when he then sent the money to sec- 
retary of the grand lodge, it was re- 
turned with a statement that he could 
not accept it, and that it would be 
necessary for the member to apply 
for transfer to another lodge. Hatch 
psdpen Lodge BD RR: Ts *233 “Til. AL 

[b] A member who has been ille- 
gally expelled or suspended and who 
has tendered an asseSsment which is 
refused by the society need not tender 
assessments subsequently accruing. 
Supreme Council A. L. H. v. Orcutt, 
119 Fed. 682, 56 CCA 294 [certiorari 
den 190 U: S. 558, 23 ‘SCt 854, 47 
L. ed. 1183]; Stubbs v. Modern Broth-' 
erhood of America, 187 Ill. A. 186; 
Fahey v. Ancient Order of United: 
Workmen, 187 Iowa 825, 174 NW 650; 
Gibson v. Iowa Legion of Honor, 178} 
Iowa 1156, 159 NW 639; Grand Lodge 
A, O. U. W. vy. Scott, 3 Nebr. “(CUnoff.) 
851, 97 NW 637, 3 Nebr. (Unoff.) 
845, 93 NW_190; Simmons vy, Syra- 
cuse, etc., R. Benev. Soc., 10 NYS 
293; Jennings v. Grand Fraternity, 
67 Pa, Super. 139; Gill v. Ladies 
cesnaly Ben. Assoc., 36 Pa. Super.: 


[c] Refusal not shown. — (1) 
Where an officer of the society stated 
that insured was not a fit person to 
belong to the order, and that if com- 
pelled he would institute proceedings 
for expulsion, but that the best way 
was to let insured lapse out, and the 
beneficiary’s agent, who was to pay 
the installment, stated that he would 
submit the matter to her. and she 
made no further offer to pay, the de- 
fense of nonpayment is available, 
there being no refusal to receive dues. 
McCann v. Supreme Conclave I. O. 
H., 119’ Md:''655, 877A’ $83)°46 DRANS 
5387. (2) Where a certificate holder 
elected to accept an option to pay 
six dollars and fifty cents per month 
and have the balance of monthly as- 
sessments of eleven dollars and 
thirty cents charged against his in- 
surance, a-notice thereafter received 
from his local lodge omitting address 
and signature and stating, “You will 
please send remittance on this policy 
at once so I can send it in, $11.30,” 
etc., cannot be construed as a refusal 
to accept six dollars and fifty cents, 
so as to render a tender of the less’ 
amount than eleven dollars and thirty 
cents unnecessary. Supreme Lodge 
K.P. vi Guess, 70 Ind) A. "682°"122 
NE 426. : 

2. Grand Lodge A. O. U. W. v.. 
Scott, 3 Nebr. (Unoff.) 851, 97 NW 
637, 3 Nebr. (Unoff.) 845, 93 NW 190.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for reinstatement.? 

- Dissolution of subordinate body. A member of a 
society is not in default for nonpayment of dues 
after the local branch with which he is affiliated 
has been dissolved.4 

Matters not excusing default in payment. A mem- 
ber is not excused from paying dues and assessments 
within the prescribed time by the default of his 
agent,° or the failure of the employer of one insured 
in an employees’ relief association to deduct pre- 
miums from his wages as authorized,® or by any 
representations made by an officer or agent of the 
society at variance with the terms of the contract.” 
Nor is nonpayment excused because assessments 
would have been paid by the beneficiary but for the 
‘belief that the member had died long prior to the 
time of his actual death,® or by the fact that prior 
assessments have been misappropriated by the so- 
ciety,® or that the society has made an unauthorized 
attempt to change the member’s contract of insur- 
ance to his detriment,/° or has engaged in business 
beyond its powers, unless the member is injured 
thereby.11 It has been held, however, that, where 
a society employs paid agents to solicit business, in 
violation of the statute under which it was organ- 
ized, a certificate holder may refuse to pay further 
assessments without incurring a forfeiture.1? Where 
members voluntarily form a club to protect them- 
selves against suspension for nonpayment of dues, 
reliance on the action of the club does not excuse 
a member’s default.1* 

Failure of collector to call for dues. A member 
is not excused from paying dues within the pre- 
seribed time by the failure of the society’s collec- 
tor to call for the dues as required by its rules.'* 
A fortiori, where the rules do not require the col- 
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8. Barrett v. Grand Lodge A. O.]|v. Dillon, 212 Ill. 320, 72 NE 367 [rev 


[45.C03] 4B 


lector to call at the member’s house for dues, the 
officer’s previous custom to do so, of which the 
supreme body had no knowledge, was a mere cour- 
tesy on which no rights could be based.1® 

Erroneous decision of court. Nonpayment of an 
assessment is not excused by the fact that a court 
from which an appeal may be taken has erroneously 
decided that the assessment was invalid.1¢ 

Illegal dues or assessments. It has been held that 
the fact that the amount demanded is excessive 
and illegal does not excuse a member from paying 
or tendering the amount legally due.17 On the other 
hand there can be no forfeiture for failure to pay 
or tender dues and assessments which are illegal 
and void;1® and where an assessment has been 
illegally increased,’ it has been held that the mem- 
ber need not make or tender payment at the rate 
existing before the change.”° In other words the 
member is not required to obtain data by which 
to figure out correctly the proper amount to pay 
or tender, and take the chance of his tender be- 
ing sufficient, if refused, to preserve his rights.?1 
dn any case a member is excused from tendering 
the assessment stated in his certificate where he 
is notified by the society that nothing but compli- 
ance with a demand for an illegally increased as- 
sessment would be deemed performance,” or where 
a previous tender of the legal amount has been re- 
fused,?* since the law does not require the doing 
of a useless and unnecessary thing.4 

Sickness or insanity. Sickness or insanity of the 
member ordinarily is no excuse for nonpayment 
of dues and assessments as they accrue,?° unless 
the by-laws contain provisions to the contrary,?® 
or admit of. a construction which would render such 
disability an excuse under certain circumstances,?" 


25. U. S.—Hawkshaw y. Supreme 


U. W., 63 Mise. 429, 117 NYS 125. 

4 Kehrbaum vy. Kegal, 17 Misc. 
635, 40 NYS 589. 

Dissolution of society generally see 
Beneficial Associations §§ 16-22. 

5. Graveson vy. Cincinnati Life 
Assoc., 8 Oh. Cir. Ct. 171, 6 Oh. Cir. 
Dec. 327 [aff 11 Oh. Dec. (Reprint) 
369, 26 CincLBul 183]; United Mod- 
erns v. Pike, (Tex. Civ. A.) 76 SW 
774. 

6 Geddes v. Ann Arbor R. Em- 
ployees’ Relief Assoc., 178 Mich. 486, 
144 NW 828. 

7. Supreme Lodge K. P. v. Wood, 
52 App. (D. C.) 334, 286 Fed, 998; 
Sumerlin v. American Fraternal 
Stars, 202 Mich, 154, 167 NW 844. 

[a] Thus (1) where a policy re- 
quired payment of monthly assess- 
ments before 10 P. M. on the last day 
of each month, insured was bound 
thereby, and could not rely on the 
oral promise of the supreme secre- 
tary to warn him before his suspen- 
sion. Sumerlin. v. American Fra- 
ternal Stars, 202 Mich. 154, 167 NW 
844. (2) Where there was no fraud 
or mistake of fact attending the issu- 
ance of the policy, insured was pre- 
sumed to know its contents, and 
there is no liability thereon after 
the policy had lapsed in accordance 
with its terms, notwithstanding mis- 
statements by the agent as to the 
provisions contained in the policy, 
and especially where the evidence 
showed that the beneficiary had read 
the policy, and that insured, when in- 
formed it had lapsed, wrote a letter 
indicating he knew its contents and 
made application for reinstatement. 
Supreme Lodge K. P. v. Wood, 52 
App. (D. C.) 334, 286 Fed. 998. — 
~ 'g. Mooney v. Supreme Council R. 
‘A., 243 Pa. 463, 90 A 132. 

9. Eaton v. Supreme Lodge K. H., 
8 F. Cas. No, 4,259a. 

10. National Council K, &.L. S. 


108 Ill. A. 183]; Makman y. Independ- 
ent Order Free Sons of Judah, 86 
Mise. 13, 148 NYS 141. . 

[a] Rule applied.—Notice by the 
society to a local lodge that it and 
its members would be suspended un- 
less it should be recruited with 
younger members, although unau- 
thorized, did not justify member in 
failing to pay dues wp to the date 
specified, so as to authorize a recov- 
ery on his certificate, notwithstand- 
ing his nonpayment. Makman vy. In- 
dependent Order Free Sons of Judah, 
86 Misc. 18, 148 NYS 141. 

11. Haydel v. Mutual Reserve 
Fund Life Assoc., 98 Fed. 200 [aff 
104 Fed. 718, 44 CCA 169]. 

12. Fogg v. Supreme Lodge U. O. 
G. L., 156 Mass. 431, 31 NE 289. 

13. . Anderson v. Knights & Ladies 
of Security, 101 Kan. 596, 168 P 842. 

14. Taylor y. Collins, 46 L. T. Rep. 
N. S. 168. 

15. Fletcher v. Supreme Lodge K. 
Saw ye Tex. -O1vs.As) 135. W, 20d: 

16. Evans vy. Supreme Council R. 
ae 223 N. Y. 497, 120 NE 93, 1 ALR 
1638. 

17. Jensen y. Grand Lodge A, O. 
; 106 Nebr. 66, 182 NW_ 599; 
Marks v. U. S. Grand Lodge O. B. .A., 
510, 178 NYS 586; Gold- 
berger v. U. S. Grand Lodge O, B. 
A.,.77 Mise. 136, 1386 NYS 13. 


18. See supra § 88. 

19. See supra § 85. 

20. Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156,-159 NW 639; 


Fort v. Iowa Legion of Honor, 146 
Iowa 1838, 128 NW 224. 

21. Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 

22. Wagner v. Supreme Lodge K. 
P., 64 Ind. -A. 510, 116 NE 91. 

23. Hicks v. Northwestern Aid 
Assoc., 117 Tenn. 208, 96 SW 962, 
See also cases supra note 1. 

24, See cases supra notes 22, 23, 


Lodge K. H., 29 Fed. 770. 

D. C.—McElhone yv. Massachusetts 
Ben, Assoc., 2 App. 397. 

Ill.—Scheiber vy. Protected Home 
Circle, 146 Ill. A. 574; Grand Lodge 
A. O. U. W. v.. Jesse, 50 Ill. A. 101. 

lowa.—Whitlow v. Sovereign Camp 
ie Ove Wig L99) Towa. 5.59, 320:2 can Wwe 


Md.—McCann vy. Supreme Conclave 
I. O...EL, 119) Md.) 6555, Sit say 883246 
LRANS 537; Yoe v. Benjamin (C. 
Howard Masonic Mut. Benev. Assoc., 
63 Md. 86. 

Mo.—Smith v. Sovereign Camp W. 
O.. W., 179 Mo. 119, 77 SW 862. 

N. H.—Kilgore v. Loyal Protective 
Assoc., 78 N. H. 498, 102 A 344. 

N. Y.—Ingram v. Supreme Coun- 
cil A. L. H., 14 NYSt 600. 

Pa.—Buchanan v. Supreme Con- 
clave I. O.-Hy, 178.Pa. 465,35 As 873, 
384 LRA 436, 56 AmSR 774. 

Tex.—Brotherhood of R. Trainmen 
V. Dee, 101 -Tex.,697, Lid: SW 396. irev. 
(Civ. A.) 108 SW 492]. 

Ont.—McCuaig v. Independent Or- 
der of Foresters, 19 Ont. L. 613, 14 
OntWR 935. 

Duty of society to apply sick bene- 
fits to payment of dues and assess- 
ments see supra § 96. 

Sickness or insanity as invalidat- 
ing notice of dues and assessments 
see supra § 91. 

26. See infra text and note 30. 

27. Dennis v. Massachusetts Ben. 
Assoc., 120 N. Y. 496, 24 NE 848, 17 
AmSR 660, 9 LRA 189. 

{a] Illustrations.—(1) Where the 
certificate provides that, where an 
assessment is not received within 
thirty days from the mailing of a 
notice, it shall be accepted and taken 
as evidence that insured has decided 
to terminate his connection with the 
association, and the contract shall 
lapse and be void, but for valid 


‘reasons presented to, the officers of 


116 [45 C.5.] 


since anyone related to the member or interested 
in his estate, especially when named as the benefi- 
ciary, may come to the relief of the membe 
and a custom on the part of local lodges to advance 
the dues of sick members will not prevent the ex- 


pulsion of a member in default.?® 


society, however, may properly provide against for- 
feiture for nonpayment of dues or assessments by 
a member under physical or mental disability, as 
by requiring the local lodge to advance the amount, 
and the right to the benefit of such provision is 
not forfeited because the member, during disability, 


declared that he knew he was in 


the association he may be reinstated 
by paying the assessment arrearages, 
the word ‘‘valid’’ as used in the last 
provision is equivalent to “good,” 
“sufficient,” or “satisfactory.’’ Den- 
nis v. Massachusetts Ben, Assoc., 120 
N. Y. 496, 24 NE 843, 17 AmSR 660, 9 
LRA 189. (2) In such case insured is 
entitled to a judgment declaring the 
certificate in full force, although he 
ijhas not paid an assessment within 
\the time specified, where he estab- 
\lishes by evidence that he had fully 
lintended to pay the assessment, that 
jhe was prevented by sudden illness 
‘depriving him of consciousness, and 
that he tendered payment when he 
regained consciousness. Dennis v. 
Massachusetts Ben. Assoc., supra 
{dist Delaney v. Kelly, 103 App. Div. 
409, 92 NYS 1021 (rev 45 Misc. 286, 
92 NYS 265) (where the by-laws pro- 
vided that a member failing to pay 
on or before the time prescribed for 
such payment should, ipso facto, 
stand disconnected from the associa- 
tion)]. See McNeil v. Southern Tier 
Masonic Relief Assoc., 40 App. Div. 
581, 58 NYS 119 (where insured be- 
came insane and the beneficiary, upon 
learning of the default, offered to pay 
a past-due assessment and the by- 
laws provided for reinstatement on 
production of a sufficient excuse). 

28. Kilgore v. Loyal Protective 
Assoc., 78 N. H. 498, 102 A 344; 
Buchanan v. Supreme Conclave I. O. 
H., 178 Pa. 465, 35 A 873, 34 LRA 
436, 56 AmSR 774. 

[a] Thus where insured’s wife 
acted as his adviser and agent and 
understood the terms of the policy, 
insured’s insanity did not render pay- 
ment of the dues impossible, and 
therefore did not excuse nonpay- 
ment. Kilgore v. Loyal Protective 
Assoc., 78 N, H. 498, 102 A 344, 

29. Brotherhood of R. Trainmen 
v. Dee, 101 Tex. 597, 111 SW 396 [rev 
(Civ. A.) 108 SW 492]. 

Custom or course of dealing as con- 
stituting waiver or estoppel gener- 
ally see infra §§ 122-124 

30. Iowa.—Sleight Vv. Supreme 
ae M. T., 121 Iowa 724, 96 NW 
1100. 

Minn.—Bost v. Supreme Council. R. 
A., 87 Minn. 417, 92 NW 337. 

Mo.—Curtin v. Grand Lodge A. O. 
U. W., 65 Mo, A. 294 

Nebr.—Field v. National Council 
K. & L. S., 64 Nebr. 226, 89 NW 7738; 
Grand Lodge A. O. U. W. v. Brand, 29 
Nebr. 644, 46 NW 95. 

N. Y.—-Rewitzer Vv. Switchmen’s 
Union of North America, 112 App. 
Div. 708, 98 NYS 974. 

Tex.—Brotherhood of R. Trainmen 
v. Dee, 101 Tex. 597, 111 SW 396 [rev 
(Civ. A.) 108 SW 492]; Sovereign 
Camp W. O. W. v. Wagnon, (Civ. A.) 


164 SW 1082; Grand Temple, etc., K. 
ha Pep On Luv COUNTS, (CLYsucAL) 
157 SW 1180. 


Utah.—Sterling v. Head Camp 
Pacific Jurisdiction W. O, W., 28 
Utah 505, 526, 80 P 375, 1110. 

Wash.—-Thompson v. Brotherhood 
of American Yeomen, 130 Wash. 179, 
226 P 498. 

[a] Construction and application 
of provisions.—(1) Where a certifi- 
cate provides that members of one 
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The laws of the 
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arrears and did 


year’s standing shall not be subject 
to forfeiture of membership for 
failure’ to pay assessments during 
sickness, if unable to do so, such 
exemption does not apply to a mem- 
ber who had not been such for one 
year at the time of default in pay- 
ment. Sleight v. Supreme Council 
M. T., 121 Iowa 724, 96 NW 1100. 
(2) By-laws providing that a mem- 
ber shall not become suspended on 
dues or assessments during the time 
he shall stand reported as sick or 
disabled relate to sick benefits only, 
and do not prevent a forfeiture of 
death benefits for failure to pay 


assessments during sickness. Curtin 
v. Grand Lodge A. O W., 65 Mo. 
A, 294. 

[b] Requirement of payment by 


local body.—(1) A by-law providing 
no local lodge “shall allow a worthy 
member’s certificate to lapse on ac- 
count of inability through serious 
sickness or injury, to meet his obli- 


gations,’ and that “not more than 
six months’ assessments shall be 
paid for such member... without 


the affirmative vote of the homestead 
(Qlodge),” is mandatory and imposes 
the duty on the local lodge under 
proper circumstances to make pay- 
ments for sick members. Thompson 
v. Brotherhood of American Yeomen, 
130 Wash. 179, 226 P 498. (2) Where 
the by-laws of an association re- 
quired it to pay the dues of a mem- 
ber who was insane and financially 
unable to pay his dues, but provided 
that such payments should not be 
made if the member was in arrears 
more than three months, the associa- 
tion was not required to pay the dues, 
where no proof of the insanity of a 
member was offered until six months 
after his suspénsion for nonpayment 
and more than three months after 
his death. Sovereign Camp W. O. W. 
tig ee (Tex, ‘Civ, A.) 164 SW 

[c] Notice of sickness.—(1) To 
excuse a sick member from paying 
his dues and assessments, he must, 
by the terms of some by- laws, notify 
the society of his sickness. Bost v. 
Supreme Council R. A., 87 Minn. 417, 
92 NW 3387; Smith v. Sovereign Camp 
W..O.. W179" Mo, 11927 (SW 862 
(notice held insufficient for failure 
to state that member is unable to 
pay, his dues); Sterling v. Head 
Camp Pacific Jurisdiction W. O. W., 
28 Utah 505, 526, 80 P 375, 1110. (2) 
In order to obtain sick benefits, as 
provided by the by-laws, a member 
must bring himself within their 
terms; and where a sick member is 
unable to keep up his assessments, 
and the by-laws so provide, in such 
case he must appear before the coun- 
cil and make a statement that owing 
to such sickness of either himself or 
of the family he is unable to pay his 
assessments. Field v. National Coun- 
cil K, & L. S., 64 Nebr. 226, 89 NW 
fe Ge 39) Where the rules of a society 
provide that, if a brother in good 
standing becomes sick or disabled, he 
shall immediately notify the finan- 
cier of his lodge in writing, and on 
receipt of such notice by the financier 
before the first day of the month' the 
brother’s dues shall be paid by his 
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not intend to pay dues.*t 

Void settlement. 
a claim for disability benefits and the cancellation 
of the policy were void because of the insanity 
of insured does not excuse ad. ‘to pay or tender 
dues subsequently accruing.*? 

[§ 99] 3. Proceedings for Forfeiture**—a. Neces- 
sity of Affirmative Action by Society. Bs 
of beneficial or fraternal societies in regard to the 
forfeiture of the right to benefits are often couched 
in such terms as to render them self-executing. 
Thus, where the provision for forfeiture on breach 
of promissory warranty or condition subsequent,*° 


The fact that a settlement of 


The laws 


lodge for such period as the lodge 
shall determine, but that such writ- 
ten notice shall be a condition prece- 
dent to the brother’s rights under the 
section, the lodge is under no obliga- 
tion to pay the dues of insured while 
ill, in the absence of such notice, and 
his failure to do so is insufficient to 
excuse a forfeiture for nonpayment 
of dues. Brotherhood of R. Train- 
men v. Dee, 101 Tex. 597, 111 SW 396 
[rev (Civ. A.) 108 SW 492]. (4) On 
the other hand failure of a member 
unable to pay his own dues to make 
written request for payment of same 
by the local lodge, as required by the 
by-law does not defeat his rights, 
where the making of an oral request 
was admitted and payments made for 
two months. Thompson vy. Brother- 
hood of American Yeomen, 130 Wash. 
179, 226 P 498. 

31. Grand Temple, ete., Ko & Di'T. 
I. O. T. v. Counts, (Tex, Civ. AS) ped 
SW 1180. 

32. Kilgore v. Loyal Protective 
Assoc., 78 N. H. 498, 102 A 344. 

33. Generally see Insurance §§ 
561, 562; Life Insurance § 258. 

34. Notice of delinquency see 
supra § 89. 

35. Ala.— Overton v. Sovereign 
Camp W. O. W., 206 Ala, 584, 91 S 
485, 23 ALR 337. 

Ark.—Sovereign Camp W. O. W. v. 
Arthur, 144 Ark. 114, 222 SW 729. 

Cal.—Hogins vy. Supreme Council C. 
nei C., 76 Cal. 109, 18 P 125, 9 AmSR 
1 

Ill. — Moerschbaecher vy. Supreme 
Counefl R.. D., 1838 Tl. *9)/. 59) NE 417, 
52 LRA 281 [ate 88 Ill. A. 89]; Glaspy 
vy. United Brotherhood, 163 Ti, A. 78; 
ey Ae Tribe B. H. v. Miller, 122 nu 


Ind.—Oleske v. Piotrowski, 71 Ind. 
A. 136, 124 NE 399, 

Towa.—Hexom vy. Knights of Mac- 
cabees of World, 140 Iowa 41, 117 
NW 19. 

Kan.—Modern Woodmen of Amer- 
ica v. Breckenridge, 75 Kan. 373, 89 
oe 10 LRANS 136, 12 AnnCas 

Mo.—Thompson v. Modern Brother- 


hood of America, 189 Mo. A. 15, 176 


Sw 506; SBrittenham v: Sovereign 
Camp Ww. O. W., 180 Mo, A. 523, 167 
SW 587; Galvin v. Knights of Father 
Mathew, 169 Mo. A, 496, 155 SW 45. 

Mont. — Schwanekamp v. Modern 
Woodmen of America, 44 Mont. 526, 
120 P 806, 807 [cit Cyc]. 

Pa.—Young v. Aolian Council No, 
17, 59 Pa. Super. 174, 176 [quot Cyc]. 

Wis.—Schmidt v. Supreme Tent 
K. M. W., 97 Wis. 528;°73 NW. 22: 

[a] Provisions held self-execut- 
ing.— (1) Forfeiture for indulgence 
in intoxicants. Hogins v. Supreme 
Council’ C, R: GC. “76, Gal." 1097-187 P 
125, 9 AmSR 173; Modern Woodmen 
of ‘America v. Breckenridge 75 Kan. 
373, 89" P 662, 10 LRANS 136, 12 
AnnCas 636; Smith Vv. Knights of 
Father Mathew, 36 Mo, A. 184 (where, 
however, the society did not know of 
the breach until after the member 
died). (2) Forfeiture for engaging 
in prohibited occupation. Sovereign 
Camp W. O. W. v. Arthur, 144, Ark, 
114, 222 SW 729; Migorechinincher v. 
Supreme Council’ R. L., 188 Ill. 9, 59 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or on default in the payment of dues and assess- 
ments,** expressly provides that it shall be self- 
executing, or where it declares that the defaulting 
‘shall stand suspended,’’ or uses other 
terms clearly indicating that the default shall ipso 


member 


NE 17, 52 LRA. 281 [aff 88 TIll.. A. 
89]; Garrity v. Catholic Order of 
Foresters, 148 Ill. A. 189 [aff 243 
Ill. 411,90 NE. 753];. Hexom v. 
Knights of Maccabees of World, 140 
Iowa 41, 117 NW 19; Brittenham Vis 
Sovereign Camp W. 'O; W., 180 Mo. 
A. 523, 167 SW 587; Clair v. Su- 
preme Council R. A, 172 Mo. A. 709, 
155 SW 892 (provision that member 
entering on prohibited occupation 
“shall stand suspended,”’ etc.) ; 
Schwanekamp v. Modern Woodmen of 
America, 44 Mont. 526, 120 P 806; 
Young vy. AMolian Council No. Ls 59 
Pa. Super. 174, 176 [quot eye Lang- 
necker v. Grand Lodge A. O. U. W., 
111 Wis. 279, 87 NW 293, 87 AmSR 
860, 55 LRA 185; Schmidt v. Supreme 
Fent K. M. W., 97 Wis. 528, 73 NW 


[b] Conviction of felony.— Where 
the laws provide that a conviction 
of felony forfeits all rights to bene- 
fits and nullifies the member’s certifi- 
cate, a member loses all rights and 
benefit under such certificate ipso 
facto upon his conviction of murder. 
Overton v. Sovereign Camp W. O. W., 
206 Ala. 584, 91 S 485, 23 ALR 337. 
- 36. U.S.—Tinker v. Modern Broth- 
erhood of America, 13 F. (2d) 130; 
Rood y. Railway Pass., ete. Conduc- 
tors’ Mut. Ben. Assoc., 31 Fed. 62. 

Ala.—Sovereign Camp W 0.5, Wil Ve 
Allen, 206 Ala. 41, 89 S 58; United 
Order of Golden Cross Vv. Hooser, 160 
Ala. 334, 49 S 354 

Ark.— Sovereign Camp W. O. W. v. 
Arthur, 144 Ark. 114, 222 SW 729; 
Sovereign Camp W. Oo. W. v. New- 
som, 142 Ark. 132, 219 SW 759; Sov- 
ereign Camp W. O. W. y. Anderson, 
133 Ark, 411, 202 SW 698. 

Cal. —Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 8 ALR 380; Marshall 
v. Grand Lodge A. O. U. W., 133 Cal. 


686, 66 P 25; Valentine v. Grand 
Lodge A. O. U. W., 17 Cal. A. 317, 
119° P 671. 


Colo.—Brown v. Knights of Pro- 
tected Ark, 43 Colo. 289, 96 P 450. 

Conn.—Pitts Vv. Hartford Tx, “eter, 
Ins. Co., 66 Conn. 876, 34 A 95, 50 
AmSR 96. \ 

Ga.—Sovereign Camp W. O. W. v. 
Shaw, 143 Ga. 559, 85 SE 827; Willis 
v. Sovereign Camp W. ©. W., 29 Ga. 
A. 470, 116 SE 52; Bryant v. Sover- 
eign Camp W. O. W., 29 Ga. A, 359, 
115 SE 285. 

Ill.— Stringham v. Bankers’ Life 
Assoc., 309 Ill. 181, 140 NE 860, 29 
ALR 512: Lehman v. Clark, 174 Ill. 
279, 51 NE 222, 43 LRA 648 [rev 71 
Ill. A. 366]; Royal Circle v. Achter- 
rath, 106 Til, A. 439 [aff 204 Ill, 549, 
68 NE 492,98 AmSR 224, as LRA 452]: 
Grand Lodge A. O, U. W. vy, Lach- 
mann, 101 Ill. A. 213 [aff 199 Tl. 
140, 64 NE 1022]; National Union v. 
Hunter, 99 Til. A. 146 [aff 197 Ill. 
478, 64 NB 356]; National Union v. 
Shipley, 92 Ill. A. 355; Parker v. 
Bankers’ Life Assoc., 86 Ill, A, 315; 
Nelson vy. Society Nordstjeran, 211 
Ill. A. 250; Thompson y. Ancient Or- 
der of Gleaners, 200 Ill, A. 200; Kraus 
v. National Council K. & L. iS, 198 
Ill. A. 345; Neenan 
cil K. & L. S., 188 Ill. A. 490; Wall 
v. Brotherhood of Painters, 165 Ill. 
A. 59; Glaspy v. United Brotherhood, 
163 Ill. A. 78; Scheiber v. Protected 
Home Circle, 146 Ill. A. 574; Cham- 
pion v. Hannahan, 138 IIl. "A. 387; 
Catholic Order of Foresters v. Lynch, 
129 Ill. A. 439; National Council K. & 

eee Burch, 126° Ill. A. 15. 

mie .—Supreme Council C. B. L. v. 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 913. 

Iowa.— Whitlow v. Sovereign Camp 
W. O. W., 199 Iowa 579, 202 NW 249; 
Conkling y. Knights & ‘Ladies of Se- 


v. National Coun-: 
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curity, 183 Iowa 665, 166 NW. 384; 
Munger v. Brotherhood of American 
Yeomen, 176 Iowa 291, 154 NW 879. 

Kan. —Gray v. Grand Lodge A. O. 
U. W., 111 Kan. 88, 206 P 311. 

Ky. American Mut. Aid Soc v. 
Kilburn, 7 KyL 750. 

La.—Feiber v. Supreme Council A. 
L. H., 112 La. 960, 36 S 818; Maginnis 
Vv. New Orleans Cotton Exch. Mut. 
oy Assoc., 43 La. Ann. 1136, 10 S 

Me.—Gifford vy. Workmen’s Ben. 
Assoc., 105 Me. 17, 72 A 680, 17 Ann 
Cas 1173. 

Mich.—Houle y. Société St. Jean 
Baptiste, 153 Mich, 357, 116 NW 1076. 

Miss.—Odd Fellows Ben. Assoc. v. 
Smith, 101 Miss. 332, 58 S 100. 

Mo. “Smith \ig Sovereign Camp W. 
O. W., 179 Mo. 119, 77 SW 862; Day 
V. Supreme Forest ‘Ww. C., 174 Mo. A. 
260, 156 SW 721; Knode v. Modern 
Woodmen of America, 171 Mo. A. 377, 
157 SW 818; Burchard v. Western 
Commercial Travelers Assoc., 139 Mo. 
A. 606, 123 SW 973; Bange v. Su- 
preme ‘Council L. H.,'128 Mo. A. 461, 
105 SW 1092; Boyce v. Royal Circle, 
99 Mo. A. 349, 73 SW 300; Ls Sierih 


Beas ee Lodge K. & oe H., 22 Mo 
Mont.—Kennedy v. Grand Fra- 
ternity, 36 Mont. 325, 92 P 971, 25 


LRANS 78. 

Nebr.—Jensen vy. Grand Lodge A. 
O. U. W.,-106 Nebr. 66, 182 SW 599; 
Field v. National Council K. & EASE 
64 Nebr. 226, 89 NW 773. 

N. H.—Labranche v. St. Jean Bap- 
tiste Soc., 76 N. H. 237, 81 A 698. 

. Y.—Evans v. Supreme Council 
Re A... 223 N. er Ag TA F210 ANE. 933 Ut 
ALR 163; McDonald v. Ross-Lewin, 
29 Hun 87; Paster v. Nagelsmith, 30 
Mise. 791, 68 NYS 154; Makman v. 
Independent Order Free Sons of 
Judah, 86 Misc. 13, 148 NYS 141; 
Giniso v. Calabrian American Citi- 
zens’ Mut. Ben. Assoc., 66 Misc. 162, 


121 NYS 209. 
Oh.—St. Elizabeth Roman, etce., 
eae tee Union v. Hricz, 10 Oh, A, 


oO, Bath y Ped Brotherhood of Amer- 
ee Beshara, 42 Okl. 684, 142 P 
ik 3 

Pa.—yYoung v. AXolian Council No. 
17, 59 Pa. Super. 174, 176 [quot Cyc]; 
Beeman Vv. Supreme’ Lodge S. H., 39 
Pa. Super. 387. 

R. I.—Sevigny v. Société St. Jean 
Baptiste, 36 R. I. 374, 90 A 744. 

Tenn.—Henegar y. National Coun- 
ath OM Us Al Mi bs'Denn; Cive AL 

oO. 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW 782]; Travelers’ Protective 
Assoc. v. Ziegler, (Civ. A.) 250 SW 
1115; Calhoun v. Maccabees, (Civ. A.) 
225 SW 95 [rev on other grounds 
(Commn. A.) 241 SW 101]; Cole v. 
Knights of Maccabees of World, (Civ. 
A.) 188 SW 699; Fletcher v. Supreme 
Lodge K, & L. H., (Civ. A). 135 sae 
201; Sovereign Camp w. Oo. W. 
Hicks, 387 Tex. Civ. A. 424, 84 sw 
425; Supreme Lodge K. H. v. Keener, 
6 Tex. Civ. A. 267, 25 SW 1084. 

Va.—Knights of Columbus y. Bur- 


roughs, 107 Va. 671, 60 SE 40, 17 
LRANS 246, 

Wis.—Phillips vy. Fraternal Reserve 
Assoc., 171 is. 143, 176 


NW 851; 
Haycock y. Sovereign Camp W. O. 
W., 162 Wis. 116, 155 NW 928; Freck- 
mann v. Supreme Council R: A., 96 
Wis. 133, 70 NW 1113. 

Ont.—Wells v. Supreme Court I. O. 
By wz Ont. 327. 

Tal Provision that a member 
should “stand stricken off the roll” 
if he neglected to pay his dues at 
the time specified was self-executing, 
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facto work a forfeiture of the insurance, the society 
need take no affirmative action against the member 
in order to relieve itself of liability; and this is 
especially true where it is provided that default 
in payment of dues and assessments®’ or breach 


and suspended a member, without 
further action on the part of a_lo- 
eal lodge. Makman v. Independent 
Order Free Sons of Judah, 86 Misc. 
13, 148 NYS 141. 

Tb] Proviston that the delinquent 
member “shall cease to be a member” 
is self-executing. Rood v. Railway 
oe etc., Mut. Ben. Assoc., 31 Fed. 


[c] Particular provisions held 
self-executing.—(1) Where a_certifi- 
cate provided that all the benefits 
accruing should be ‘liable to forfei- 
ture” if the member did not comply 
with the association’s constitution 
and by-laws, one of which declared 
that, in case of omission to pay dues 
and assessments on the first of each 
month, the member should stand sus- 
pended, the phrase “liable to. forfei- 
ture,’’ when construed in connection 
with the by-laws, part of the con- 
tract, making the ‘default itself oper- 
alte as a forfeiture, did not require 
affirmative action on the part of the 
association before a member’s rights 
could be barred. Brown vy. Knights 
of Protected Ark, 43 Colo, 289, 96 P 
450. (2) Where the laws provided 
that “no member can pretend to the 
benefits of the society if he has neg- 
lected for three months to pay his 
monthly dues,’ and that every mem- 
ber who neglected during one year 
to pay his monthly dues should: be, 
after notice, erased from the registry 
of the society, etc., a member, who 
for three months failed to pay his 
dues, was not entitled to the benefits 
of the society, although it did not 
Suspend him or erase his name from 
the registry. Houle v. Société St. 
Jean Baptiste, 153 Mich. 357, 116 NW 
1076. (3) Where the by-laws pro- 
vide that failure of a member to pay 
all dues and assessments on a cer- 
tain date shall suspend him until 
reinstated on a certificate of good 
health, nonpayment thereof will ipso 
facto suspend him until so_ rein- 
Stated. Modern Brotherhood of 
America v. Beshara, 42 Okl. 684, 142 
P1014. (4) Under a certificate pro- 
viding that, if it shall come to the 
knowledge of such association that 
insured made false statements in his 
application, on the good faith of 
which the certificate was issued, or 
if insured shall be guilty, of any 
criminal act, or shall injure his 
health by the use of alcoholic or 
other stimulants, or shall become an 
habitual user of intoxicants, ‘for shall 
violate any of the conditions or 
agreements contained in the applica- 
tion or this certificate,’ the associa- 
tion may notify insured of his viola- 
tion of the contract, and that the 
question of cancellation shall come 
before the directors for hearing, etc., 
it was held that the clause, “or, shall 
violate any of the conditions,” etc., 
refers to the conditions and agree- 
ments of the nature particularly 
enumerated, and not to the condition 
contained in another section provid- 
ing for the payment of bimonthly 
premiums, and for forfeiture for non- 
payment thereof. Smith v. Covenant 
Mut. Ben. Assoc., 16 Tex. Civ. A, 593, 
43 SW 819. ! 

37. Munger v. Brotherhood of 
American Yeomen, 176 Iowa 291, 154 
NW 879; Sumerlin v. American ’Fra- 
ternal Stars, 202 Mich. 154, 167 NW 
844; Houle v. Société St. Jean Bap- 
tiste, 153 Mich. 357, 116 NW 1076; 
Dennis v. Massachusetts Ben. Assoc., 
120 N. Y¥. 496, 24 NE 843, 17 AmSR 
660, 9 LRA 189; Williams v. Police 
Beneficiary Assoc., 28 Pa. Dist. 537. 

[a] For example, a provision that 
upon failure to pay an assessment 
within thirty days from notice the 
certificate shall be void cannot, in 
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of other conditions?’ shall render the certificate 
null and void. Provisions for absolute forfeiture 
without affirmative action by the society are valid 
On the other hand, 
where the by-laws or other provisions of the con- 
tract so provide, either expressly or by necessary 
implication, the right to benefits cannot be for- 
action on the part 
of the society.*? A summary deprivation of a mem- 
ber’s rights is not favored,*! and it is only in those 
cases where the language of the by-laws permits 
of no other construction that the courts hold that 
the mere failure to pay an assessment within the 


and binding on the parties.*® 


feited without some affirmative 


the absence of any qualifying expres- 
sions, be construed to render the 
policy only voidable at the option 
of the association. Bosworth _ v. 
Western Mut. Aid Soc., 75 Iowa 582, 
39 NW 9038; Dennis v. Massachusetts 
Ben. Assoc., 120 N. Y. 496, 24 NE 
843, 17 AmSR 660, 9 LRA 189. 

38. Overton v. Sovereign Camp W. 
O. W., 206 Ala. 584, 91 S 485, 23 ALR 


33Ts Hexom vy. Knights of Maccabees | 


of World, 140 Iowa 41, 117 NW 19; 
Modern Woodmen of America v. 
Breckenridge, 75 Kan. 373, 89 P 661, 
10 LRANS 136, 12 AnnCas 636; Ost- 
mann v. Supreme Lodge K. & fa: 12 he 
85 N. J. L. 86, 88 A 949. 

fa] Engaging in prohibited occu- 
pation.—A clause of an insurance 
contract, providing that  insured’s 
rights should be forfeited and the 
certificate held by him become void 
if he becomes a saloon keeper, is self- 


executing. Ostmann Vv. Supreme 
Lodge K. & L. H., 85 N. J. L. 86, 88 
A 949. 


39. Ill.—Scheiber v. Protected 
Home Circle, 146 Ill. A. 574. 

Mo.—Knode vy. Modern Woodmen of 
America, 171 Mo. A. 377, 157 SW 818; 
Burchard. v. Western Commercial 
Travelers Assoc., 139 Mo. A. 606, 123 
Sw 973; Gruwell v. National Council 
Te & Le S., 126 Mo. A. 496, 104 SW 
884. 

Mont.—Kennedy v. Grand Frater- 
nity, 36i-\ Mont. 325,:192) By) 971,1225 
LRANS 78. 

Nebr.—Jensen v. Grand Lodge A. 
O. U. W., 106 Nebr. 66, 182 NW 599. 

Va.—Knights of Columbus vy. Bur- 
roughs, 107 Va. 681, 60 SE 40, 17 
LRANS 246. 

Wis.—Phillips v. Fraternal Reserve 
Assoc., 171 Wis. 148, 176 NW. 851; 
Haycock v. Sovereign Camp W.-O. W., 
162 Wis. 116, 155 NW 923; Schmidt 
v. Supreme Tent K. M. W., 97. Wis. 
528, 738 NW 22. 

And see cases supra notes 35-38. 

40. Cal.— Osterman v._ District 
Grand Lodge No. 4 I. O. B. B., 5 Cal. 
Unrep. Cas. 237, 43 P 412. 

Ill. Royal Circle v. Achterrath, 
204 Tll. 549. 68 NE 492, 98 AmSR 224, 
63 LRA 452 [aff 106 Ill. A. 439]. 

Ind.—Supreme Tribe B. H. v. Len- 


nert, 178 Ind. 122, 98 NE 115 [rev 
(A.) 94 NE 889, (A.) 93 NE 869]; 


Modern Woodmen of America v. Vin- 
cent, 40 Ind. A. 711, 80 NE 327, 82 
NE 475, 14 AnnCas 89. 

Ky:.—Supreme Council R.. T. T. v. 
Stewart, 11 KyL 484. 

Mich.—Homann vy. Allgemeiner Ar- 
beiter Bund, 184 Mich, 417, 151 NW 
559; Roulo y. Schiller Bund, 172 
Mich. 557, 188 NW 244. 

Minn.—Steinert v. United Brother- 
hood of Carpenters, etc., 91 Minn. 
189, 97 NW 668. 

Mo.—Shadley v. Grand Lodge B. R. 
T., 212 Mo. A, 653, 254.SW 363; Kee- 
ton v. National Union, 178 Mo. A. 301, 
165 SW 1107; Puhr y. Grand Lodge 
G. O. H., 77 Mo. A. 47. 

N. J.—Eckert v. Star of Elizabeth 
Council No. 37 D, A., 116 A 708. 

N. Y.—Weinberg v. Woodward, 67 
Misc. 283, 124 NYS 480: [aff 146 App. 
Div. 917 mem, 131 NYS 1149 mem]. 

Oh.—Schwartz y. St. Elizabeth Ro- 
man, ete., Catholic Union, 9 Oh. Cir. 
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forfeiture.*?, 


GtlN,. Si c38 bagel On, ar Ct. 2NAUS: 
16Ss> 29° Ohi i Ciry Ct; 4% 
Tex.—Grand Court i Or Cetve 


Johns, (Civ. A.) 181 SW 869. 

Va.—Knights of Columbus vy. Bur- 
roughs, 107 Va. 671, 60 SE 40, 17 
LRANS 246. 

[a] Intemperance.— Even where 
the member had become intemperate 
before his death, his beneficiary was 
entitled to recover, as he had not 
been suspended or expelled, although 
his intemperate habits had not been 
brought to the society’s notice. Su- 
preme Council R. T. T. v. Stewart, 
11 KyL 484. 

[b] Engaging in prohibited occu- 
pation.— (1) A benefit certificate pro- 
viding for forfeiture should insured 
engage in the sale of intoxicating 
liquor aS a beverage is not rendered 
absolutely void upon breach of such 
provision, but is merely voidable by 
insurer. Supreme Tribe B. H. vy. Len- 
nert, 178 Ind. 122, 98 NE 115 [rev (A.) 
94 NE 889, (A.) 93 NE 869]. (2) A 
provision that no person who engages 
in the sale of intoxicating liquors 
can be “retained’”’ as a member is not 
self-executing. Steinert v. United 
Brotherhood of Carpenters, ete., 91 
Minn. 189, 97 NW 668. 

Breach of warranty made in appli- 
ie for reinstatement see infra 

41. Burchard v. Western Commer- 
cial Travelers Assoc., 189 Mo. A. 606, 
123 SW. 9738; Lewis v. , Western 
Funeral Ben. Assoc., 77 Mo. A. 586. 

Construction in favor of member 
generally see supra -§§ 21, 

42. Burchard v. Western Commer- 
cial Travelers Assoc., 1389 Mo. A. 606, 
123 SW 973. 

43. Supreme Lodge K. P. y. Wel- 
lenvoss, 119 Fed. 671, 56,/CCA 287; 
Brown v. Great Camp K. M. M., 167 
Mich. 123, 182: NW 562; Wheeler v. 
Lackawanna Coal Co. Ace. Fund, 6 
LackLegN (Pa.) 97. 

[a] Engaging in prohibited occu- 
pation.— The sale of spirituous liq- 
uors by a member of a fraternal 
benefit association was _ prohibited 
when insured became a member, and 
the executive committee had power 
to suspend a member from all bene- 
fits who engaged in any occupation 
prohibited by the laws of the order, 
its decision after hearing being final, 
unless an appeal was taken; but it 
also had power to reinstate a mem- 
ber upon removal of the cause of 
suspension. It was held that merely 
engaging in a prohibited occupation, 
such as the sale of intoxicants, 
would not of itself forfeit the rights 
of a member under his certificate, 
the word “suspend” ordinarily imply- 
ing a cessation which may not be 
permanent. Brown v. Great Camp K. 


M. M., ene Powe 123, 182 NW 562. 
44. 
Bt ituckeeleen v. McAdam, 125 


Fed. 358, 61 CCA 22; Scheu v. Grand 
Lodge Ohio Div. I. O. EY, IY Beds 204 

Ark.—United Order of Good Sa- 
maritans v. Anderson, 171 Ark. 1033, 
287 SW 194. 

Cal.—Osterman .v. District Grand 
Lodge No. 4 I. O. B. B., 5 Cal. Unrep. 
Cas. 237, 48 P 412; Wilson v. District 
Council .S:.M. W., 30 Cals» A. 190; 
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prescribed time ipso facto works a suspension or 
So where it is provided that a mem- 
ber shall be suspended or dropped from member- 
ship, or that his name shall be stricken from the 
rolls under certain circumstances,** 
payment of dues and assessments,** it is generally 
held that the default does not ipso facto work a 
forfeiture of benefits, but that the society must 
take some affirmative action. 
held, in case of nonpayment of dues, even where 
the ‘laws of the society providing for suspension 
also declare that such suspension shall work a for- 
feiture of benefits.** 


as for non- 


And it has been so 


It has also been held that, 


157 P 629. 
Ga.—Starnes v. Atlanta Police Re- 
lief Assoc., 2 Ga. 237, 58 SEH 481. 
LY; 
Assoc. v. Schauss, 148 Ill. 304, 35 me 
747 [aff 51 Ill. A. 78]; Plattdeutsche 
Grot Gilde vy. Ross, 117 Ill. A. 247; 
Independent Order of Foresters v. 
Haggerty, 86 Ill. A. 31; High Court 
I. O. F. vy, Edelstein, 70 Ill. A. obs 
Tourville v. Brotherhood of Locomo- 
tive Firemen, 54 Ill. Ay 71. 
Iowa.—Brooks v. Conservative L. 
Ins. Co., 132 Iowa 377, 106 NW. 913, 
119 AmSR 560, 11 AnnCas 339; Jelly 
v. Muscatine City, etc., Aid Soc., 120 
Iowa 689, 95 NW 197, 98 AmSR 378. 
Ky.—Rogers vy. Union Benev. Soc. 
No. 2, 111 Ky. 598, 64 SW 444, 23 
KyL 928, 55 LRA 605; American Mut. 
Aid Soc. v. Quire, 7 KyL 671. 
Miss.—Murphy v. Independent Or- 
der sS.n&* Die JowAy ATT) Misse83 07 227 
S 624, 50 LRA 111. 
Mo.—Burchard v. 


Western Com- 


mercial Travelers Assoc., 139 Mo. A. 
606, 128 SW 973; Harris v. Wilson, 
86 Mo. A. 406; Lewis v. Western 


Funeral Ben. Assoc., 77 Mo. A. 586. 

Mont.—Kennedy v. Grand Frater- 
nity, 36 Mont.: 325, 92.P 971, 24 
LRANS 78. 

Tex.—Grand Lodge F. & A. M. v. 
Dillard, (Civ. A.) 162 SW 1173. 

Ont.-—Dale v. Weston Lodge, 24 
Ont. A. 351, 

[a] Particular provisions con- 
strued.—(1) Where the laws make 
suspension for nonpayment of dues 
a forfeiture of benefits, and provide 
a formal method for suspension, non- 
payment of dues will not ipso facto 
work a forfeiture, although insured 
was secretary of the society, and 
formal proceedings for suspension 
have not been had because he failed, 
as required, to report his own de- 
linquency. Osterman Vv District 
Grand Lodge No. 4 I. O. B. B., 5 Cal. 
Unrep. Cas. 237, 43 P 412. (2) Where 
the by-laws provide for the suspen- 
sion by the directors of a member 
in arrears, some affirmative action is 
required by the board. Burchard v. 
Western Commercial Travelers Assoc., 
139 Mo. A. 606, 123° SW 973. (3) 
Where a contract of life insurance 
stipulates that, on default of a mem- 
ber in payment of dues, he shall be 
liable to Suspension, affirmative ac- 
tion on the part of the society to 
terminate the membership is contem- 


plated. Kennedy y. Grand Frater- 
nity, 362, Mont. 325,92. sP 9Fae25 
LRANS 78. (4) A provision in the 


by-laws of a lodge that, on a mem- 
ber’s failure to pay his dues, the 
lodge “shall suspend him,” rendered 
him subject to Suspension, but did 
not, on his failure to pay, ipso facto 
suspend him. without any action of 
the lodge. Grand Lodge F. & A 

v. Dillard, (Tex. Civ. A.) 162 SW “aie 

45. U. S.—Madeira v. Merchant 
Exch. Mut, Benev. Soc., 16 Fed. 749, 
5 McCrary. 258. 

Cal.—Kumle y. Grand Lodge A. O. 
U. W., 110 Cal. 204, 42 P 634; Oster- 
man v. District Grand Lodge No. 4 
I, O: B..B,, (6.Gal Unrepi. Cas.4:237, 
43 P 412. i \ 

Ill.—Northwestern Traveling Men’s 
Assoc. v. Schauss,. 148 Ill. 304, 35 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘but such forfeiture must be declared.*® 


where reinstatement is provided for, a mere sus- 
pension does not ipso facto work a forfeiture, 
Where 
formal action is necessary in order to effect a for- 
feiture of benefits, nonpayment of dues will not 
ipso facto work a forfeiture, even though the want 
of formal proceedings was due to the fact that the 
delinquent member was the secretary of the society, 
and failed to report his own delinquency as re- 
quired.*7 

[§ 100] b. Sufficiency of Proceedings. Where 
affirmative action is necessary, a clear intention 
on the part of the society to declare a forfeiture 
must be shown.*® But where the society refuses to 
accept assessments or continue the membership on 
learning that the member has engaged in a pro- 
hibited occupation, there is a sufficient forfeiture 
of the certificate.*® If the constitution or by-laws 
so provide, the society must give notice to the de- 
linquent member,®® and take such other steps as 
may be required in order to terminate its liability.** 
The act of the secretary or collector in marking 
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ciety upon its minutes of an order declaring a 
member dropped as being in arrears is ineffective 
unless warranted by the facts.°? 

A statute prohibiting the suspension of members 
without a trial has no application where the laws 
of the society provide that failure to pay dues shall 
ipso facto suspend a member.®4 

Delegation of duty. Where the duty of sus- 
pending members is placed in the directors of the 
society they cannot delegate such duty to the 
secretary.°5 ‘ 

[§ 101] c. Notice.°® If the laws of the society ex- 
pressly provide for notice of proceedings for sus- 
pension or forfeiture,®” or require it to take affirma- 
tive action against a delinquent or offending member 
in order to forteit the right to benefits,5® notice is 
a condition precedent to forfeiture; and a provi- 
sion in the constitution of the society for notice 
will prevail over conflicting provisions of the by- 
laws.°? So where it is a custom of the society to 
give a suspended member notice of his suspension, 
such notice is necessary in order to work a forfei- 


a member’s account as ‘‘suspended’’ is insufficient 
And the entry by the so- 


to work a forfeiture.®? 


NE 747 [aff 51 Tll. A. 78]; Dllinois 
Masons’ Benev. Soc. v. Baldwin, 86 
Ill. 479; Stiefel v. Amalgamated 
Sheet Metal Workers’ Local Union 
INO. ute Lo As, 20,8. ULL AL@ 12d: 

Iowa.—Greeley v. Iowa State Ins. 
Co., 50 Iowa 86. 

Ky.—American Mut. Aid Soe. v. 
Helburn, 85 Ky. 1, 2 SW 495, 8 KyL 
627, 7 AmSR 571. 

Md.—Yoe v. Benjamin C. Howard 
Masonic Mut. Benev. Assoc., 63 Md. 
86 


Mass.—Chamberlain v. Lincoln, 129 
Mass. 70. 

Mich.—Petherick v. General As- 
sembly O. A., 114 Mich. 420, 72 NW 
262; Olmstead v. Farmers’ Mut. F. 
Ins. Co., 50 Mich. 200, 15 NW 82. 

Minn.—Backdahl v. Grand Lodge 
A. O, U. W., 46 Minn. 61, 48 NW 454; 
Scheufler v. Grand Lodge A. O. U. W., 
45 Minn. 256, 47 NW 799. 

Mo.—American Ins. Co. v. Klink, 65 
Mo. 78; Kuhl v. Meyer, 42 Mo. A. 474. 

N. Y.—McDonald v. Ross-Lewin, 29 
Hun 87. But see Phillips v. U. S. 
Grand Lodge I. O. S. B., 39 Misc. 
296, 79 NYS 540 [rev 37 Misc. 869, 
76 NYS 1000] (holding that a provi- 
sion that a delinquent member should 
be stricken from the rolls, and that 


‘his widow should not be entitled to 


benefits, was self-executing). 

Oh.—Schwartz v. St. Hlizabeth Ro- 
man, etc., Catholic Union, 9 Oh. Cir. 
CHENG TS. 3oTe, 2h Ohf -CineCt.2iNa Ss: 
165, 29 Oh. Cir, Gt. 471. 

46. Brooks v. Conservative L. Ins. 
Co., 132 Iowa 377, 106 NW 913, 119 
AmSR 560, 11 AnnCas 339; Bange v. 
Supreme Council L. H., 179 Mo. A. 
21, 161 SW 652; Keeton v. National 
Union, 178 Mo. A. 301, 306, 165 SW 
1107. 

“Tt is true the application for a 
policy signed by Keeton says that 
suspension shall forfeit the rights of 
himself and benéficiary. But this is 


‘not a declaration that suspension 


shall automatically work a forfeiture. 
Ana the other by-laws and provisions 
of the company show conclusively 
that mere suspension does not, ipso 
facto, work a forfeiture since it pro- 
vides a method by which the insyred 
may reinstate himself without action 
by the company, and still another 
method under certain circumstances 
where, by vote, he may be reinstated. 
If. the provision in the application 
that suspension shall forfeit the 
rights to ‘all benefits and privileges 
in the order’ means that it shall for- 
feit all rights in the policy, still, in 
the light of the by-laws and rules: 
of the company, this does not mean 
that suspension does, ipso facto, for- 


‘by a thread, so to speak. 


necessary where 


feit it, but rather that suspension 
will place him in a position where 
a forfeiture may be declared. When 
suspended he is still possessed of 
rights in the organization. He is 
still a member thereof but hanging 
The for- 
feiture does not occur until that 
thread is severed and the insured 
drops irrecoverably into outer space.”’ 
Keeton y. National Union, supra. 

§ pic) te reve ont generally see infra 

47. Osterman v. District Grand 
Lodge No. 4 I. O. B. B., 5 Cal. Unrep. 
Cas..237, 438 P. 412. 

48. United Order of Good Samari- 
tans vy. Anderson, 171 Ark. 1033, 287 
SW 194. 

49. Supreme Tribe B. H. v. Len- 
nert, 178 Ind. 122, 98 NE 115 -[rev 
(A.) 94 NE 889, (A.) 93. NE 8691. 

50. See infra § 101. 

51. Ariz—Jordan y. Logia  Su- 
prema A, H. A., 23 Ariz. 584, 206 P 
162, 24 ALR 974. 

Ky.—Wilson v. Pine Knot Council 
No. 54, 175 Ky. 502, 194 SW _ 5387. 

Me,—Labrecque v. Catholic Order 
of Foresters, 119 Me. 190, 110 A 194. 

Minn.—Steinert v. United Brother- 
hood of Carpenters, etc., 91 Minn. 189, 
97 NW 668. 

Mo.—Bange v. Supreme Council L. 
H., 179: Mo. A. 21, 161 SW 652; Burch- 
ard v. Western Commercial Travelers 
Assoc., 139 Mo. A. 606, 123 SW 973. 

N. J.—Eckert y. Star of Elizabeth 
Council No. 37 D. A.» 116 A 708. 

Pa.—Jennings vy. Grand Fraternity, 
67 Pa. Super. 139. 

Tenn.—Laue v. Grand Fraternity, 
182. Tenn. 235,::177 SW .941,. LRA 
1915F 1056, AnnCasl1917A 376. 

Tex.—Grand Court I. O. C. v. Johns, 
(Civ. A.) 181 SW 869. 

Va.—Knights of Columbus v. Bur- 
roughs, 107 Va. 671, 60 SH 40, 17 
LRANS 246. 

[a] Charges and trial required.— 
Steinert v. United Brotherhood of 
Carpenters, etc., 91 Minn. 189, 97 NW 
668; Shadley v. Grand Lodge B. R. 
T., 212 Mo. A. 6538, 254 SW 3638; Jen- 
nings' v. Grand Fraternity, 67 Pa., 
Super. 139. See Jordan vy. Logia Su- 
prema A. H. A., 238 Ariz, 584, 206 P 
162, 24 ALR 974 (a certificate can- 
not be annulled after member’s death 
where by-laws contemplate notice to 
member and trial). 

[b] Necessity: of “conviction.”’— 
Under by-laws requiring payment of 
dues and assessments, and providing 
for the suspension of members: on 
conviction or ipso facto for nonpay-' 
ment of dues and assessments, a for- 
mal suspension requires a conviction, 


ture of his certificate.®° 


And notice is lkewise 
a tender of assessments 1s wrong- 


which presupposes a record, a mere 
letter from the society to the mem- 
ber that he had been suspended be- 
ing insufficient. Labrecque v. Cath- 
olic Order of Foresters, 119 Me. 190, 
110 A 194, 

[c] Appeal from order of expul- 
sion.—The presumption that the ap- 
pellate tribunal of a fraternal benefit 
order had jurisdiction it assumed 
over an appeal from an order expell- 
ing a member for nonpayment of as- 
sessments was not overcome by tes- 
timony of a few members of the local 
council. Wilson v. Pine Knot Coun- 
ceil No..54, 175 Ky. 502, 194 SW 5387. 

52. Scheu v. Grand Lodge Ohio 
Div. I. O. F., 17 Fed... 214; Warwick 
v. Supreme Conclave K. D., 107 Ga. 


115,-82 SH 951; Starnes v. Atlanta 
Police Relief Assoc., 2 Ga. A. 237, 
58 SE 481. 


53. Starnes v. Atlanta Police Re- 
lief Assoc., supra. 

[a] Thus the entry of an order 
declaring a member dropped as being 
two months in arrears with his dues 
to the association -is ineffective and 
inoperative, unless at that time dues 
of the member have remained unpaid 
for two months. Starnes v. Atlanta 
Police Relief Assoc., 2 Ga. A. 237, 58 
SE 481. 

54. Tinker v. Modern Brotherhood 
of America, 13 F. (2d) 130. 

55. Burchard v. Western Commer- 
cial Travelers Assoc., 139 Mo, A. 606, 
123 SW 9738. 

' 56. Notice of dues and assess- 
ments or arrearages see supra §§ 89-— 


92. 
57. Ark.—United Order of Good 
L771 Arik. 


Samaritans v. Anderson, 
1033, 287 SW 194. 
Mich.—Peo. v. Detroit Fire Dept., 
31 Mich. 458. 
Miss.—Grand Lodge C. K. P. v. 
Jones, 100 Miss. 467, 56 S 458. 
N. Y.—Raab v. National Slavonic 
Society, 93 Misc. 67, 156 NYS 301. 
Okl.—Grand Lodge U. B. F. & S. M. 
T..v. Carroll, 73 OKl, 49,:1%4 P 767. 


Tex.—Grand Court IT. O. G vy. 
Johns, (Civ. A.) 181 SW 869. 


58. Supreme Lodge. K. P. W. v. 
Taylor, (Ala.) 24 S$ .247: Jordan vy. 
Logia Suprema A. H. 23. Ariz. 


584, 206 P 162, 24 ALR 974; Backdahl 
v. Grand Lodge A. O. U. W., 46 Minn. 
61, 48 NW 454;. Scheufler v. Grand 
Lodge A. O. U. W., 45 Minn. 256, 47 
NW 799. 

59. Roulo v. Schiller Bund, 172 
Mich. 557, 1838 NW 244; Grand Lodge 
— a P. v. Jones, 100 Miss. 467, 56 

60. Bange v. Supreme Council L. 
H., 128 Mo. A. 461, 105 SW 1092. 


120. [45 ©. 4.] 
fully refused by the society.*t But where-the laws 
of the society expressly dispense with notice,®? or 
provide that a member shall ipso facto stand- sus- 
pended for failure to pay dues and assessments,®* 
a defaulting member is not entitled to notice in 
order to work a forfeiture. Under some by-laws 
a member may become nonbeneficial without losing 
his membership, and in such ease a provision for 
notice of proceedings for suspension does not re- 
quire notice as a condition precedent to forfeiture 
of benefits.°* Provisions for forfeiture without no- 
tice for nonpayment of assessments are generally 
binding and enforceable.®> But a by-law suspend- 
ing a local lodge and all its members upon a local 
officer’s failure to remit assessments to the su- 
preme body, without providing for notice of for- 
feiture, although providing for admission into 
another lodge upon such forfeiture and upon repay- 
ment of dues and assessments, is unreasonable and 
void.° Even though the society acts at its peril 
in excluding a member without notice, he cannot 
complain where it is shown without dispute that 
he was engaged in the occupation which rendered 
his certificate void.%* 

Sufficiency of notice. Where notice of proceed- 
ings to suspend a member for nonpayment of 
dues and assessments is expressly required, it must 
be given in the mode prescribed,®® and if written 
notice is required any other notice is insufficient.®° 
Where the by-laws provide that natice of suspen- 
sion shall be mailed to the member, the notice must 
be an official one emanating from the society, and 


Meisenbach v. Supreme Tent 
Kea at ow, 140. Mo, “AS 260" D9 SW 
514. 

[a] Rule stated and applied.—If a 
member is suspended for default in 68. 


67. 
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supreme body in accepting dues and 
assessments see supra § 95. 

Bosse v. Knights & Ladies of 
Security, 204 Mo. A. 18, 220 SW 993. 
Old Colony 


eT yell or Rae 


[§§ 101-103 


actual knowledge on the part of the member will 
not suffice,“° unless the member with euch actual 
knowledge acquiesces in the suspension.74 If the 
notice of suspension is not mailed tothe proper 
address it is insufficient,72 unless received by the 
member in time for hina to have acted upon it.’* 
A notice to a member that he is in arrears is not 
equivalent to a notice of. forfeiture for nonpayment 
of dues." 

[§ 102] 4. Reinstatement’*—a. In General. If a 
member of a beneficial or fraternal society has been 
suspended or expelled or has otherwise forfeited 
the right to benefits, the society is under no obli- 
gation to reinstate him7® unless its rules require 
it to do so.77 Nor can there be a reinstatement 
without knowledge on the part of the officer claimed 
to have reinstated the member of the member’s 
suspension.?® Where the laws provide for an an- 
peal from the action of the local body in reject- 
ing an application for reinstatement, failure to 
appeal precludes insured or his beneficiary from 
contesting the validity of the rejection.”? If the de- 


‘cision of the inferior body refusing reinstatement 


is reversed by the superior body, payment of arrear- 
ages need not be made until after such reversal.®® 

Action to reinstate. An action may be brought 
to reinstate a certificate of insurance which has 
been wrongfully forfeited for nonpayment of as- 
sessments,*t and such action may be brought by 
an assignee who has absolute title to the certificate 
of insurance during his life.®? 


[§ 103] b. Mode and Conditions Precedent®*—(1) 


aro whe subordinate lodge see supra 


76. ‘Capitol City Ben. Soc. v. Trayv- 
elers, 55 App. (D. C.) 214, 14 F. (2d) 


LL.) Ins..*.Coe. v..' 290; “Hay: > vein People’s Mut. Benev. 


payment of dues, he would be aware 
of the fact and presumed to know 
that the by-laws worked a suspen- 
sion of his membership, and it would 
be incumbent on him to seek rein- 
statement according to the by-laws, 
although no notice of suspension was 
sent him; but if he tendered an as- 
sessment, and it was wrongfully re- 
fused, it ‘would not be presumed that 
he knew that he was suspended, since 
such a result would be by declara- 
tion of the officers of the order 
without cause, and he could not be 
regarded as having acquiesced in 
suspension and abandoned his mem- 
bership until he had notice of his 
Meisenbach y. Supreme 


suspension. 
Tent K. M. W., 140 Mo. A. 76, 119 
Sw 514. 

62. Tinker v. Modern Brotherhood 


of America, 13 F. (2d) 1380; Champion 
v. Hannahan, 138 Ill. A. 387; Cole v. 
Knights of Maccabees of World, 
(Tex. Civ. A.) 188 SW 699. 

63. Sovereign Camp W. O, W. v. 
Allen, 206 Ala. 41, 89 S 58; Schei- 
ber v. Protected Home Circle, 146 Ill. 
A. 574; Knode y. Modern Woodmen 
of America, 171 Mo. A. 377, 157 SW 
818; Meisenbach  v. Supreme Tent 
K. M. W., 140 Mo. A. 76, 119 SW 
514; Burchard v. Western Commer- 
cial Travelers Assoc., 139 Mo. A. 606, 
123 SW 978; Lavin v. Grand Lodge 
A. O. U. W., 104 Mo. A. 1, 78 SW 
325; Field v. National Council K, & 
L. S., 64 Nebr. 226, 89 NW 773. 

64. Young v. Bolian Council No. 
17, 59 Pa. Super. 174. 

65. Champion v. Hannahan, 138 
tll. A. 387; Gruwell v. National Coun- 
cil K. & L. S. 126 Mo. A. 496, 104 
SW 884; Kennedy vy. Grand Frater- 


nity,, 36 .Mont.. 325, 92 P7971)" 25 
LRANS 78. 
66. Riess v. Supreme Conclave I. 


O. H.,177 App. Div. 845, 164 NYS 878. 
Local lodge or officer as agent of 


Graves, 200 Ill. A. 71; aereee ect Grand 
Lodge No. 4 O. K. S. B. v. Menken, 
67 Ill. A. 576; Dial v. Valley Mut. 
Life Assoc., 20S 1: 560, 8 SE 47. 

Notice of dues and assessments as 
arrearages See supra § 90. . 

69. Dial v. Valley aes Life 
Assoc., 29 S. C. 560, 8 SE 2 

70. "Bange Vv. Supreme Coane L. 
H., 179 Mo. A. 21, 161 SW 652. 

71. See infra § 1112 

72. Bange v. Supreme Council L. 
H., 179 Mo, A. 21, 161 SW 652. 

[a] Regular address.—The ques- 
tion of the regular address of a mem- 
ber is not identical with that of 
domicile, which depends on intention, 
the expression “regular address” 
merely referring to the place where 
the member would be likely to get 
his mail. Bange v. Supreme Coun- 
cil L. H., 179 Mo. A. 21, 161 SW 652. 


73. Bange v. Supreme Council L. 
H., supra, 
74 Walton v. Fraternal Aid 


Assoc., 149 Mo. A. 493, 180 SW 1124. 

[a] For example, a notice by the 
general secretary addressed to a 
member of a local lodge, stating that 
the notice is to remind the member 
that the reports from the local lodge 
show him to be in arrears, that it is 
to advise him of the importance of 
being prompt in the payment of as- 
sessments, and that by suspension he 
is the loser, etc., is not a notice of 
forfeiture of the certificate for non- 
payment of dues. Walton v. Frater- 
nal ERY Assoc., 149 Mo. A. 498, 130 
SW 112 

Notice of delinquency see supra 


75. Cross references: 

Generally see erie 5, 642-646; 
Life Insurance §§ 23 

Applying for Atte pee Ay +f waiver 
of right ” contest forfeiture see 
infra § 11 

feimaea tein cnt of members of sus- 


Assoc., 143 N. C. 256, 55 SE 623; Har- 
rington v. Keystone Mut. Ben. Assoc., 
190° Pawotty 42) Al 76235 St. Onee vy. 
L’ Union, etc., 15 OntWN 358. 

[a] Reinstatement discretionary. 
—Capitol City Ben. Soc. v. Travelers, 
55 App. (D. C.) 214, 4 F. (2d) 290. 

[b] Construction of by-law.—A 
by-law empowering the executive 
committee to reinstate a delinquent 
member, at any time within a year, 
upon: satisfactory evidence of good 
health, and upon payment of all de- 
linquent premiums, does not bind the 
committee to reinstate. Harrington 
v. Keystone Mut, Ben. Assoc., 190 Pa. 
77, 42 A 523. 

77. Boward vy. Bankers’ Union of 
World, 94 Mo. A. a 68 SW 369; 
Grand’ Lodge B. R. T. v. Kennedy, 
(Tex. Civ. A.)-188 SW 447, 

[a It is a contractual right of a 
member of a mutual benefit associa- 
tion to be reinstated on compliance 
with the laws of the order as to rein- 
statements. Grand Lodge B. R. T. 
yeas (Tex. Civ. A.) 188 SW 

78. Sovereign Camp W. O. W. v. 
Gay, 207 Ala. 610, 93 S 559, 

79. Montour y. Grand Lodge A. O. 
U. W., 88 Or. 47, 62*P 524. 

80. Vivar v. Supreme Lodge K, P.,. 
52 N. J. Li. 455, 20 A 36. 

81. Wilson v. Pine Knot Council 
No. 54, 175 Ky. 502, 194 SW 5387; 
Peo. v, Chapter Gen. of America K. 
S. J. & M., 198 N. Y. 15, 90 NE 11384; 
Van Bokkelen Vv. Massachusetts Ben. 
Assoc., 90 Hun 330, 35 NYS 865. 

[a] Mandatory injunction may be 
awarded to compel reinstatement. 
Wilson v. Pine Knot Council No. 54, 
175 Ky. 502, 194 SW 537. 

82. Van Bokkelen y. Massachu- 
setts Ben. Assoc., 90 Hun 330, 
NYS 865. 

83. Generally see eras § 643; 
Life Insurance Xs 239-24 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§ 103] 


In General. 


of the society can be imposed.*® 


84. U. S.—Locomotive Hngineers’ 
Mut. L., ete., Ins. Assoc. v. Thomas, 
206 Fed. 409, 124 CCA 291. 

Ala.— Sovereign Camp W. O. W. v. 
Tucker, 215 Ala. 509, T10 S 901. 

Ariz.—Supreme Lodge i sae 2 Hien 
Grijalva, 28 Ariz. 77, 235 P 397. 

Ark.—McCann vy. Supreme _ Tribe 
B. H., 171. Ark. 614, 285 SW 361; 
Woodmen of World vy. Jackson, 80 
Ark. 419, 97 SW 673. 

Cal. —Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P. 2, 8 ALR 380; McDonald 
Vv. Supreme Council O. C. F., 78 Cal. 
49, 20 P 41. 

Colo.—Brun vy. Supreme Council A. 
L. H., 15 Colo. A. 538, 63 P 706. 

Conn.—Connelly v. Masonic Mut. 
Ben. Assoc., 58 Conn. 552, 20 A 671, 
18 AmSR 296, 9 LRA 428. 

Fla.—National Council K. & L. S. 
ee Ggenn 76 Fla. 592, 80 S 516, 2 ALR 

Ill.—Thompson v. Ancient Order of 
Gleaners, 200 Ill. A. 200; Scheiber v. 
Protected Home Circle, 146 Ill. A. 
574; Catholic Order of Foresters v. 
Lynch, 126 Ill. A. 439. 

Ind.—Grand Lodge ‘A. 0, UL Www. 
King, 10 Ind, A. 639, 38 NE 352. 

Iowa.—O’Connor v. Knights & 
Ladies of Security, 178 Iowa 383, 
158 NW 761, LRA1917B 897. 

Kan.—Gray v. Grand Lodge A. O. 
U. W., 111 Kan. 88, 206 -P 311. 

Ky.—National Mut, Ben. vy. Jones, 
7 KyL 751, 759, 13 Ky. Op. 1084. 

La.—Embert v. Sovereign Camp W. 
OiaiwWs,. 2 ‘Bas iAn +140, 

Me. — Richards v. Maine Ben. 
Assoc., 85 Me. 99, 26 A 1050. Bats 


M. vo Barbour, 127 Md. 97, 96 A 290. 
Mass.—Societa Unione Fratellanza 
Italiana v. Leyden, 225 Mass. 540, 
114 NE 738, LRAI917C 256; Mc- 
Laughlin v. Supreme Council C. K. 
A., 184 Mass. 298, 68 NE 344. 
Mich.—Edgerly v. Ladies of Mod- 
ern Maccabees, 185 Mich, 148, 151 


NW 692 
Old People’s 


Minn.—Davidson  v. 
Mut. Ben. Soc., 39 Minn. 303, 39 NW 
803, 1 LRA 482. 

iss—Supreme Lodge K. P. v. 
Quinn, 78 Miss. 525, 29 S 826. 

Mo. Dickey v. Covenant Mut, Life 
Assoc., 82 Mo. A. 372. 

Mont. —Kennedy v. Grand Frater- 
nity, -36 Mont, 325,()92. .P' 971, °25 
LRANS 78. 

Nebr.—Adams v. Grand Lodge A. 
O. U. W., 66 Nebr. 389, 92 NW 588. 

N. J.—Johnson v. Grand Lodge A. 
O. Ue W3e8l N. Jo G51; 792A 3538 
{aft 79 NZ Jost 2277, 276 AS SO1T: 

N. Y.—Lounsbury v. Knights of 
Maccabees of World, 128 App. Div. 
394, 112 NYS 921 Laff LOGON. YS 6% 
mem, 93 NE 877 mem]. 

N. C.—Lane v. Fidelity Mut. L. 
Ins. Co.) 142°N. °C. 55, 54 SH 854,115 
AmSR 729, 

N. D.—Moran v. Grand Lodge A. 
O. U. W., 43) N. D. 395, 175 NW 221. 

Oh.—Supreme Council C. K. v. Con- 
nema; 3 (Oh.oCir,. Cte 130; 2 (Oh, / Cir, 
Dec. 74. 

Okl.—Sovereign Camp W. O. W. v. 
Chaffer, 92 Okl. 41, 217 P 353. 

Or.—Montour v. Grand Lodge A. O. 
U. W., 38 Or. 47, 62 P 524. 

Pa,.—Neel v. Heralds of Liberty, 71 
Pa. Super, 136. 

S. C.—Singleton v. ee sar Ben. 
Assoc., 77 S. C. 531, 58 SH 

Tex.—Brotherhood of R iatihon 
v. Dee, 101 Tex. 597, 111 SW 396; 
Travelers’ Protective "Assoc. v. Zieg- 
ler, (Civ. A.) 250 SW 1115; Supreme 


In conferring the right to reinstate- 
ment the society may impose such conditions as it 
sees fit, and unless they are complied with it is not 
liable for benefits accruing after the forfeiture,** 
in the absence of waiver or estoppel.*® 
conditions other than those provided by the laws 
The rules of the 
society may require a formal or written applica- 
tion by the member,’? and the approval of certain 
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But no 


reinstatement.?! 


Lodge K. H. v. Seo 6 Tex. Civ. 
A. 267, 25 SW 108 

Va.—-Bixler v. odors Woodmen of 
America, 112 Va. 678, 72 SE. 704, 39 
LRANS 571. 

Wash.—Shultice v. Modern Wood- 
eee of America, 67 Wash. 65, 120 P 


W. Va.—Cummings vy. Masonic Pro- 
hep the Assoc., 87 W. Va. 198, 104 SH 

Ont.—Marantette v. L’Union St. 
Joseph, 11 OntWN 218. 

[a] Requirement of receipt..—A 
by-law requiring a delinquent mem- 
ber, on paying the assessment for 
which he was in default, to obtain 
a receipt to effect his reinstatement, 
is reasonable and substantial. Lo- 
comotive Engineers’ Mut. L., etc., Ins. 
Assoc. vy. Thomas, 206 Fed. 409, 124 
CCA 291. 

[b] Payment of reinstatement fee. 
—Scheiber v. Protected Home Circle, 
146 Ill. A. 574. 

[c] If, however, by the terms of 
the policy a member who has for- 
feited his certificate has a right to 
be restored on certain conditions, a 
reinstatement on compliance with 
these conditions constitutes no con- 
Sideration for a stipulation exacted 
by the society from the beneficiary 
that it shall be liable to pay him 
only a part of the amount to which 


"he would be entitled under the terms 


of the policy. Davidson vy. Old Peo- 
ple’s Mut. Ben. Soc., 39 Minn, 303, 
39 NW 803, 1 LRA 482. 

85. See infra § 108. 

86. I1l1.—Old Colony L. Ins. Co. v. 
Graves, 200 Ill. A. 71. 

Iowa.—Arrison v. Supreme Coun- 
cil M. T., 129 Iowa 308, 105 NW 580. 

Mo. —Colley Vv. Wilson, 86 Mo. A. 


eu 

Y.—Lounsbury vy. Knights of 
nepreanees of World, 128 App. Div. 
394, 112 NYS 921 [aft 199 Nv ¥.5578 
mem, 93 NE 377 mem]. 

Okl.—Modern Order of Pretorians 
v. Kennedy, 157 P 926. 

Tex.—Supreme Lodge N. R. A. v. 
Turner, 19 Tex. Civ. A, 346, 47 SW 44. 

[a] Rule applied.—Where the laws 
of the society did not require a writ- 
ten application for reinstatement, the 
society was without power to impose 
such formal application as a condi- 
tion of reinstatement. Modern Order 
of eure ek v. Kennedy, (Okl.) 157 
P 926. 

87. Ark.—Woodmen of World vy. 
Jackson, 80 Ark. 419, 97 SW 673. 

Cal.—Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 8 ALR 380. 

Ill.—Scheiber y. Protected Home 
Circle, 146 Ill. A, 574, 

Mich.—Edgerly v. Ladies of Mod- 
ern Maccabees, 185 Mich. 148, 151 
NW 692. 

Mo.—Dickey v. Covenant Mut. Life 
Assoc., 82 Mo. A. 372, 

Mont.—Kennedy vy. Grand Frater- 
nity,’ 36° Mont, 325;' 92" \P 971, 125 
LRANS 78. 

N. Y.—Lounsbury v. Knights of 
Maccabees of World, 128 App. Div. 
394, 112 NYS 921 [aff 199 N.Y. 
573 mem, 93 NE_ 377 rate 

Oh.—Supreme Council C. K. v. Con- 
nema, 3 Oh. Cir. Ct. 130, 2 Oh, Cir. 
Dec. 74. 

Tex.—Brotherhood of R. Trainmen 
v. Dee, 101 Tex. 597, 111 SW 396 [rev 
(Civ. A.) 108 SW 492). 

Ont.—Marantette v. L’Union St. 
Joseph, 11 OntWN 218. 

Generally see Insurance § 644; Life 
Insurance § 242. 
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officers,®® or a vote of the lodge,®® in order to effect 
a reinstatement; 
is not necessary where the member has not been 
declared suspended,®® and a provision for rein- 
statement on payment of arrears, subject to the 
approval of the directors of the society, does not 
give the society the right arbitrarily to refuse 


but a reélection to membership 


Payment of overdue assessments 


is, of course, a prerequisite to reinstatement,?? and 


Waiver ey written application see 
infra § 10 

88. Hert ~MeCann v. Supreme Tribe 
B. H., 171 Ark. 614, 285 SW 361. 

Ill.—U. S. Indemn. Soc. v. Griggs, 
Pt SAT AG 5. 

Minn. — Hincheliffe v. Minnesota 
Commercial Men’s Assoc., 142 Minn. 
204,,.171 NW 776. 

Mont.—Kennedy y. Grand Frater- 
nity, 36 Mont. (325, 92. RP. 971, «25 
LRANS 78. i 

N. C.—Lane v. Fidelity Mut. L. 
Ins. Co., 142 N. C. 55, 54 SE 854, 115 
AmSR 729. 

Oh.—Graveson vy. Cincinnati 
Assoc., 11 Oh. Dee. 
26 CincLBul 183. 

W. Va.—Cummings v. Masonic 
Protective Assoc., 87 W. Va. 198, 104 
SE 494, 

Ont.—Bright v. Canadian Order of 
Foresters, 16 OntWN 213. 

See Dickey v. Covenant Mut. Life 
Assoc., 82 Mo. A. 372; Ingram y. Su- 
preme Council A. L. H., 14 NYSt 600 
(in both of which cases specified offi- 
cers were held to have no power to 
pass on the application for reinstate- 
ment). 

gs9. Ala.—Sovereign Camp W. O. 
W. v. Hastis, 210 Ala. 29, 96 S 866. 

Cal. —Butler vy. Grand Lodge A. O. 
U. W.,'146 Cal. 172, 79 P 861. 

Conn.—Connelly v. Masonic Mut. 
Ben. Assoc., 58 Conn. 552, 20 A 671, 
18 AmSR 296, 9 LRA 428. 

Ind.—Grand Lodge A. O. U. W. v. 
King, 10 Ind. A. 639, 38 NE 352. 

Kan.—Jenkins v. Ancient Order of 
United Workmen, 93 Kan. 324, 144 P 
223; Grand Lodge A. OQ. U. W. v. 
Crandall, 80 Kan. 332, 102 P 843. 

Mass.—Lyon v. Supreme Assembly 
R. S. G. F., 153 Mass. 83, 26 NE 236. 

N. J.—Johnson vy. Grand a A. 
ONU. WA StseNe ss Setedio. Abs33'3 
[aff°79 No. J.oL. 227, 75 A 801]. 

N. Y.—Ingram v. Supreme Council 
A, L. H., 14 NYSt 600 

N. D-—Moran v. Grand Lodge A. 
OO, U. W., 43 N. D. 395, 175 NW 221. 

Oh. —Supreme Council C. K. v. Con- 
nema, 3 Oh. Cir. Ct. 130, 2 Oh. Cir. 
Dec, 74. 

Or.—Montour y. Grand Lodge A, O. 
U. W., 38 Or. 47, 62 P 524 

[a] Construction of by-laws. —Un- 
der a by-law authorizing reinstate- 
ment within three months on condi- 
tion that all assessments shall be 
paid, that after thirty days a certifi- 
cate of good health shall be fur- 
nished by applicant for reinstate- 
ment, and that the financier shall re- 
port to. the lodge, at which a vote 
shall be taken, and if a majority 
of the votes be cast in favor of rein- 
statement the member shall be rein- 
stated, an affirmative vote is neces- 
sary only where the application is 
made after the thirty days’ default 
and where a member is duspended 
for nonpayment of an assessment 
paid within thirty days he is en- 
titled to reinstatement as of right, 
without a vote oe re rate ven neee 
v. Grand Lodg oO, 81 
IN. Jedas bat, 18° x $33 tat 79 N. J 
L..227, 75'A 801]. 

Waiver of requirement see 
§ 108. 

90. McDonald v. Supreme Council 
O. C. F., 78 Cal. 49, 20 P41. 

91. Hinchcliffe v. Minnesota Com- 
mercial Men’s Assoc., 142 Minn. 204, 
171 NW 776. 

Determination of sufficiency of 
router as to good health see infra 


§ 104. 
92. See infra § 105. 


Life 
(Reprint) 369, 


infra 
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it is generally required that at the time of rein- 
statement the member shall be in good health;?* 
but the fact that at the time of the application 
for reinstatement a delinquent member is beyond 
the insurable age does not necessarily defeat the 
application,®* nor will the member’s false state- 
ment as to his age affect the validity of the rein- 
statement where he could not, under the laws of 
the order, be required to make the statement.®° 
The issuance of a certificate of reinstatement®® or 
the restoration of the member’s name to the rolls®” 
is not a prerequisite to reinstatement if all mate- 
rial conditions have been complied with. 


93. See infra § 104. 

94. International Assoc. of Ma- 
chinists v. Grant, 21 Ala, A. 84, 105 
S 4388, 440 [cit Cyc]; McRaith  v. 
Grand Lodge A. O. U. W., 149 Iowa 
148, 126 NW 3821; Lovick vy. Provi- 
dence Life Assoc., 110 N. C. 93, 14 SE 


506. 

[a] Rule applied.—(1) An article 
of a fraternal order, stipulating that 
no person shall be admitted to mem- 
bership unless he is under the age 
of forty-five at the time of receiving 
a degree, relates solely to qualifica- 
tions of persons for original admis- 
sion to the order, and does not apply 
to one admitted to a lodge of the 
order as one previously suspended 
from the order, but other articles re- 
lating to readmission of suspended 
members then control. McRaith v. 
Grand Lodge A. O. U. W., 149 Iowa 
148, 126 NW 321. (2) A by-law pro- 
viding that no death benefit should be 
paid upon death of any member who 
was fifty years or over at the time 
of becoming a member, followed by a 
clause that such provision should not 
apply to members who joined prior 
to a certain date, did not preclude 
recovery upon death of a member 
who originally joined prior to ‘such 
date, but had been suspended and, 
subsequent to the required date, and 
after he was fifty years of age, rein- 
stated. International Assoc. of Ma- 
chinists v. Grant, 21 Ala. A. 84, 105 


S 438. 
86 Mo. A. 


396. 

[a] Reason for rule.—‘‘The laws 
of the society prohibit persons over 
the age of fifty-five years from be- 
coming members. When Colley was 
admitted as a member he was within 
the required age; when he applied for 
reinstatement he was beyond it. In 
making the second application he 
stated his age to be as stated in his 
first application. We think that this 
false statement by Colley as to his 
age can not be treated as a represen- 
tation, or at least as a material rep- 
resentation, for the following rea- 
sons: (1) He could not be required to 
make the statement. In order to 
be reinstated he was only required 
to furnish a certificate of good health, 
which the second application con- 
tained. The grand chief had no right 
to change the law of the order by 
imposing other conditions, Supreme 
Lodge v. Turner, 19 Tex. Civ. A. 346. 
(2) There is a vast difference be- 
tween an application for re-instate- 
ment and for new membership, for 
in the former the applicant may 
have reached or passed the insurable 
age which would not prevent his re- 
instatement, whereas in the latter 
case he would be barred from mem- 
bership (Lovick v. Life Assoc., 110 
N. C. 98). Hence we think that the 
misstatement of Colley as to his age 
in the second application must be 
accepted as an immaterial represen- 
tation, as his age at that time could 
not affect the question of his re- 
instatement. It is conceded that his 
age was correctly stated in the first 
application and that he was then 
within the insurable age.” Colley v. 
Wilson, 86 Mo. A. 396, 405. 


Colley vy. Wilson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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96. Knights Templars’, ete, L. 
Indemn. Co. v. Jacobus, 80 Fed. 202, 
25 CCA 878; McRaith v. Grand Lodge 
A. O. U. W., 149 Iowa 148, 126 NW 
321; Greatsinger v. Hawley, 118 Misc. 
847, 195 NYS 669 [aff 202 App. Div. 
859, 195 NYS 959]; Brotherhood of 
R. Trainmen vy. Cook, (Tex. Civ. A.) 
221 SW 1049. 

[a] Where a readmitted member 
has complied with all the other re- 
quirements, the fact that he has not 
taken out a new certificate or that 
one has not been delivered to him 
does not prevent a recovery, even as- 
suming that in due course new cer- 
tificates are issued to readmitted 
members. Greatsinger v. Hawley, 
118 Misc. 847, 195 NYS 669 [aff 202 
App. Div. 859, 195 NYS 959]. 

97. Perrigo v. Connecticut Com- 
mercial Travelers’ Mut. Acc. Assoc., 
101 Conn. 648, 127 A 10; Connelly v. 
Masonic Mut. Ben. Assoc., 58 Conn. 
en 20 A 671, 18 AmSR 296, 9 LRA 


98. Klauss v. National Council K. 
Sait. “SiG 702 TheeAy 139.6) 

99. Greatsinger v. Hawley, 118 
Misc. 847, 195 NYS 669. [aff 202 App. 
Div. 859, 195 NYS 959]. 

[a] ILustration.—Where a mem- 
ber complies with the requirements 
for reinstatement by paying arrear- 
ages and furnishing a sufficient medi- 
cal certificate, the neglect of the lo- 
cal record keeper to report the rein- 
statement to the society and send in 
the certificate, by reason of which 
such certificate is not approved by 
the medical examiner, will not defeat 
the reinstatement. Lounsbury v. 
Knights of Maccabees of World, 128 
App. ° Div. 3947 odt2) TNYS 921 fate 
199 N. Y. 573 mem, 93 NE. 377 mem]. 
340 Generally see Life Insurance 

2. U. S.—McIntyre .v. Modern 
Woodmen of America, 200 Fed. 1, 121 
CCA 1. 

Ala.—Sovereign Camp W. O. W. v. 
Adams, 204 Ala. 667, 86 S 737; Hardy 
v. Sovereign Camp W. O. W., 17 Ala. 
A. 58, 81 S 690. 

Ark, — National Americans Vv. 
Howell, 186 Ark. 355, 206 SW 670. 

Fla.—National Council K. & L. S. 
v. Glenn, 76 Fla, 592, 80 S516, 2 
ALR 1508. 

Ga.—Royal Ben. Soc. v. Naylor, 14 
Ga. A. 202, 80 SE 545. 

I1l.—Court of Honor v. Dinger, 221 
Ty, 176, 77 NE 667 Patel 23r Ti eae 
406]; Neenan y. National Council K. & 
L. S., 188 Ill. A. 490; Dromgold v. 
Royal Neighbors of America, 177 Ill. 
A, 1 [rev on other grounds 261 Ill. 
60, 103 NE 584]; U. S. Indemn. Soc. 
v. Griggs, 118 Ill. A. 577: Gross- 
Loge des Deutschen Ordens der Haru- 
gari des Staates Illinois v. Laercher, 
41 Ill. A, 462. ’ 

Iowa.—O’Connor v. Knights & 
Ladies of Security, 178 Iowa 3838, 158 
NW 761, LRA1917B 897; Garbutt vy. 
Citizens’ Life, etc., Assoc, 84 Iowa 
293, 51 NW 148. 

Kan.—Pickens v. Security Ben. 
Assoc., 117 Kan. 475, 231 P 1016, 40 
ALR 654; Gray v. Grand Lodge A. O. 
U. W., 111 Kan. 88, 206 P\311; Miller 
v. National Council K. & L. S., 103 
Kan. 579, 175 P 897, 
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has been held that a reinstatement formally de- 
clared by the subordinate body is sufficient, although 
the laws of the society provide a different method.** 

Neglect or default of officers. Where a suspended 
member complies with each affirmative act required 
to secure readmission, the only delinquencies in the 
proceedings being those of the officers of the society 
in failing to perform their duties, the beneficiary 
is entitled to recover.®? 

[§ 104] (2) Good Health of Member. Where the 
laws of the society require a member seeking rein- 
statement to be in good health at the time of the 
applieation,? and furnish a certificate to that effect,? 


La.—Embert vy. Sovereign Camp W. 
O. W., 2 La. A. 140. 

Mich.—Kcehler vy. Modern Brother- 
hood of America, 160 Mich. 180, 125 
NW 49, 136 AmSR 424. 

Miss.—Supreme Lodge K. P. v. 
Quinn, 78 Miss. 525, 29 S 826. 

Mont.—Kennedy v. Grand Frater- 
nity, “36 “Mont. 325,192) Prov, 925 
LRANS 78. 

Nebr.—Royal Highlanders v. Sco- 
vill, 66 Nebr. 213, 92 NW 206, 4 
LRANS 421. 

N. Y.—Bartlomiejezak ,v. Sovereign 
Camp W. O. W., 218 App. Div. 228, 
218 NYS 157; Gage v. Dettling, 82 
Mise. 370, 143 NYS 767; Gillis v. Dab- 
ney, 150 NYS 453. 

Or.—Hartman v. National Council 
Ke (Sebo Si, 3766 Ox: 153 sGtA Ta iPr esn 
LRAI915E 152; Squires vy. Modern 
Brotherhood of America, 68 Or. 336, 
135 P 774. 

Pa.—De Domenicies vy. Quiroli, 62 
Pa. Super. 586; Duffy v. Alta Friendly 
Soc., 217 PaviSuper. 581) : 

Tex.—Gilmore y. Grand Temple, 
etc., K. &IDi Ti WrOn a (Civ. Ar 222 
SW 294; Hawkins v. Lone Star Ins. 
Union, (Civ. A.) 146 SW 1041. 

Va.—Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571. 

Wash.—Berry vy. National Council 
Re& Ta (SSP 10%. Walshe i581, -t8soN Pe 
562; Shultice v. Modern Woodmen of 
America, 67 Wash. 65, 120 P 581. 

See National Council J. O. U. A, M. 
v. Barbour, 127 Md. 97, 96 A 290 
(good health at time of paying ar- 
rearages is sufficient, although in- 
sured does not become beneficial un- 
til after prescribed time). 

And see cases infra note 3. 

Effect of death of member before 
reinstatement see infra § 107. 

_ What constitutes good health see 
infra notes 22-24, 

3. Ala.—Sovereign Camp W. O. W. 
v. Tucker, 215 Ala. 509, 110 S 901; 
Sovereign Camp W. O. W. v. Eastis, 
210 Ala. .29, 96 S 866; Sovereign 
Camp W. O. W..v. Ballard, 19 Ala. 
A. 411, 97 S 895 [certiorari den 210 
Ala, 281, 97 S 901]. ; 

Ariz.—Supreme Lodge F. B, vy. 
Grijalva, 28 Ariz. 77, 235 P 397. 

Ark.—Sovereign Camp W. O. W. v. 
Barnes, 154 Ark. 486, 243 SW 55; 
National. Americans vy. Howell, 
Ark. 355, 206 SW 670; Sovereign 
Camp W. O. W. v. Anderson, 133 
Ark. 411, 202 SW 698: Woodmen of 
World vy. Jackson, 80 Ark. 419, 97 SW 


Ill.—Catholic Order of Foresters v. 
Lynch, 126 Ill. A. 439; Grand Lodge 
A,_O, U.. W. v. Jesse, 50: TlStAtterous 
Iowa.—Rice v. Grand Lodge A, O 
U. W., 103 Iowa 643, 72 NW 770. 
Kan.—Gray v. Grand Lodge A. O. 
U. W., 111 Kan. 88, 206 P 311, 
Ky.—National Mut. Ben. v. Jones, 
7 Kyl 751, 759, 18 Ky. Op. 1084. 
Me.—Richards v. Maine 
Assoc., 85 Me. 99, 26 A 1050. 
Mass.—Societa Unione Fratellanza 
Italiana _v, Leyden, 225 Mass. 540, 
114 NE 738, LURA1917C 256; McLaugh- 
lin v. Supreme Council C. K. A., 184 
Mass. 298, 68 NE 344; Lyon v. Su- 
preme Assembly R. S. F., 153 
Mass, 83, 26 NE 236. : 


Ben. 


4 


“[§§ 103-104 


136° 


\ 


j 
4 
4 


. § 104); 


or submit to a new medical examination, and have 
such examination accepted by the medical board,> 
such requirements are conditions precedent to rein- 
statement and are valid,* and compliance therewith 
is not excused by the insanity of the member.’ Un- 
der the laws of some societies, as construed by the 
courts, a certificate of good health is not required 
where no suspension has been declared by the so- 
eiety;§ and where a member was not promptly 
notified of the suspension of the local lodge to which 
he belonged and before receiving notice he became 
ill and was unable to furnish a certificate, his fail- 
Where delinquent dues 
are, upon the day of a member’s death, paid to a 
local officer who assumes that the required health 
certificate will be furnished later, and does not 
remit the dues to the home office, but upon learning 
of the member’s death tenders a return thereof, 


ure to do so was excused.? 


Mich.—Edgerly v. Ladies of Mod- 
ern Maccabees, 185 Mich. 148, 151 NW 
692; Koehler v. Modern Brotherhood 
of America, 160 Mich. 180, 125 NW 
49, 136 AmSR 424. 

Mo.—Warner v. Modern Woodmen 
of America, 119 Mo. A. 222, 96 SW 
222. Colley v. Wilson, 86 Mo. A. 396. 

Nebr.—Adams y. Grand. Lodge A. 
O. U. W., 66 Nebr. 389, 92 NW 588. 

Oh.—Supreme Council C. K. v. Con- 
Moma. BO Cir, Ct 130 2 Oh.) Cir. 
Dec. 74. 

Okl.—Sovereign Camp W. @. W. v. 
Chaffer, 92 Okl. 41, 217 P 353._ 

Pa.—Anderson v. Alta Friendly 
Soc., 26 Pa. Super. 630. ; 

Ss. C.—Singleton v. Progressive Ben. 
Assoc., 77 S. C. 531, 58 SH 609. 

Tex.—Sovereign. Camp W. O. W. v. 
Wagnon, (Ciy. A.) 164 SW 1082. 

Ont.—Marantette vy. L’Union St. 
Joseph, 11 OntWN 218. 

[a] Construction of provisions.— 
Where the constitution and by-laws 
provided that a suspended member 
might be reinstated within ten days 
of the date of suspension by pay- 
ment of all arrearages and dues, if 
in good health, but after the expi- 
ration of ten days, and within three 
months of the date of suspension, be- 
fore reinstatement should become 
effective, the suspended member 
must pay all arrearages and dues 
and deliver a written statement and 
warranty that he was im good health 
“and waiving all right thereto if such 
written statement and warranty be 
untrue,” the payment, by insured, to 
the local clerk, of all arrearages 
within ten-days had the prima facie 
effect of reinstatement, subject to be 
defeated by the plea and evidence on 
the society’s part that at the time of 
payment insured was not in good 
health, but after the expiration of ten 
days the payment of arrearages must 
be accompanied by a written state- 
ment of good health. Sovereign 
Camp W. O. W. v. Gay, 207 Ala. 610, 
93 S 559; Woodmen of World y. Al- 
ford, 206 Ala. 18, 89 S 528; Sovereign 

> W. O. W. v. Adams, 204 Ala. 

67, 86 S 737. 
6er Z Sufficiency of certificate-—A 
constitutional provision requiring for 
readmission of a member who has 
been out of the country a certificate 
of the society’s physician that he is 
“physically and mentally sound’ is 
not satisfied by one that he is “still 
sick with indigestion, but improv- 
ing.” Societa Unione Fratellanza 
Italiana v. Leyden, 225 Mass. 540, 114 
NE 738, LRA1917C 256. 
"Waiver of certificate see 
108. 
- 4 Marshall v. Grand Lodge A. O. 
U. W., 133 Cal. 686, 66 P 25; Lyon 
‘vv. Supreme Assembly R. S. G. F., 
153 Mass. 83, 26 NE 236; Warner v. 
Modern Woodmen of America, 119 
Mo. A. 222, 96 SW 222; Neel v. Her- 
alds of Liberty, 71 Pa. Super. 136. 

5. Bright v. Canadian Order of 
Foresters, 16 OntWN 213. : 


infra § 


MUTUAL BENEFIT INSURANCE 


6. Supreme Lodge ‘F. B. v. Gri- 
jalva, 28 Ariz. 77, 235 P 397%; Mar- 
shall _v. Grand Lodge A. O. U. on 
133 Cal. 686, 66 P 25; Hartman v. 
National Council K. & L. S., 76 Or. 
153, 147 P 931, LRA1915E 152. 

[a] Requirement of certificate is 
not unreasonable.—Supreme Lodge F. 
B. v. Grijalva, 28 Ariz. 77, 235 P 397. 

[b] Requirement of reéxamina- 
tion by the medical examiner is a 
reasonable one. Marshall v. Grand 
pede A. O. U. W., 133 Cal. 686, 66 P 


5. 

[c] Making payment of arrear- 
ages a warranty of good health—A 
by-law permitting reinstatement only 
to members in good health, and mak- 
ing payment of arrearages a war- 
ranty of good health, is valid. Hart- 
man yv. National Council K. & L. §S., 
76 Or, 153, 147 P 931, LRA1915E 152. 

7. Grand Lodge A. O, U. W. v. 
Jesse, 50 Till. A. 101. 

8. McDonald v. Supreme Council 
O. C. F., 78 Cal. 49, 20 P 41; Grand 
Lodge C. K. P. v. Jones, 100 Miss. 
467, 56 S 458. 

9. Cheek v. Supreme Lodge K. H., 
129. N. Co'179,-39, S832. 

10. National Americans vy. Howell, 
186 Ark. 355, 206 SW 670. 

11. Anderson v. Alta Friendly 
Soc., 26 Pa.’Super. 630. 

[a] Rule applied.—Where a mem- 
ber who had in a number of previous 
cases been reinstated on giving a 
health certificate gave money to her 
son to have herself reinstated, the 
son had authority to sign the health 
certificate. Anderson v. Alta Friend- 
ly Soe., 26 Pa. Super, 630. 

12. Ala.—United Order of Golden 
Cross v. Hooser, 160 Ala. 334, 49 S 
354; Hardy v. Sovereign Camp W. O. 
W., 17 Ala. A. 53, 81 S 690. 

Ariz.—Supreme Lodge F. B. v, Gri- 
jalva, 28 Ariz. 77, 235 P 397. : 

Iowa.—O’Connor v. Knights & 
Ladies of Security, 178 Iowa 3838, 158 
NW 761, LRA1917B 897. 

Nebr.—Royal Highlanders v. Sco- 
vill, 66 Nebr. 213, 92 NW 206, 4 
LRANS 421. 

N. Y.—Marshall v. Women’s Mut. 
Ins., etc., Co, 58 N. Y. Super. 406, 11 
NYS 700. 

{a] Tlustrations.— (1) Where a 
wife took steps to have her husband 
reinstated to membership in a mu- 
tual insurance company under his 
lapsed certificate at a time when he 
was sick with the disease from which 
he subsequently died, the conceal- 
ment of that fact avoided whatever 
was done toward a reinstatement. 
Marshall v. Women’s Mut. Ins., etc., 
Co., 58 N. Y. Super. 406, 11 NYS 700. 
(2) Where a member at the time of 
paying delinquent premiums was con- 
fined to his bed with tuberculosis, 
nephritis, and cardiac trouble, of 
which the society had no knowledge 
until after the member’s death, a 
warranty of good health, required by 
the certificate of insurance and the 


by-laws, was untrue to the member’s 


there is no reinstatement.?° 
may be signed by an agent of the member. 

Concealment or misrepresentations. 
health is made a condition of reinstatment, conceal- 
ment or nondisclosure of the fact that the member 
is in ill health will defeat the right to benefits,1? 
although it has been held that, where a member was 
reinstated on the payment of arrearages while suffer- 
ing from the disease which eventuated in his death, 
without inquiry by the society as to his condition 
of health, his failure to disclose such condition 
will not avoid his membership,!* in the absence 
of fraud on the part of the member." 
statement or warranty in the application for rein- 
statement or health certificate will generally defeat 
the claim of the beneficiary where such application 
or certificate is required,!® but not where such ap- 
plication or certificate is unnecessary:and wrong- 


[45 C.J5.] 123 


The certificate of health 
When good 


So a false 


knowledge, and the payment did not 
reinstate the. certificate. Supreme 
Lodge F. B. v.-Grijalva, 28 Ariz. 77, 
235 4E oO te 

13. Spitz v. Mutual Ben. L. Assoc., 
5 Misc. 245, 25 NYS 469. 

14. Court of Honor v. Dinger, 123 
is A. 406 [aff 221. Ill. 176, 77 NE 


[a] Tllustration.—A reinstatement 
obtained by a member of a fraternal 
benefit society, at a time when he 
was suffering from an affliction which 
ultimately caused his death, is not 
invalid, where at the time such mem- 
ber did not believe the affliction per- 
manent. Court of Honor vy. Dinger, 
bee Ill, A, 406 [aff 221 Ill. 176, 77 NH 

57]. 

15. Cal.—Valentine vy. Head Camp 
Pacific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 8 ALR 380. 

Ill.— Grand Lodge A. O. U. W. v. 
Cressey, 47 Ill. A. 616. 

Me.—Richards v. Maine Ben. Assoc., 
85 Me. 99, 26 A 1050. 

Miss.—Eminent Household C. W. v. 
Ramsey, 118 Miss. 454, 79 S 351. 

Mo.—Smith v. Mystic Workers of 
World, (A.) 196 SW 62. 

Tex.—Supreme Ruling F. M. C. v. 
Hansen, (Civ. A.) 161 SW 54; Su- 
preme Ruling F. M. C. vy. Hansen, 
(Civ. A.) 153° SW 352. ; 

[a] Tllustrations.—(1) Where a 
certificate is necessary, and the mem- 
ber states in his application that he 
is in good health, and that there is 
nothing in his habits or condition 
which is likely to impair his health 
or shorten his life, and that if “this 
statement be found to be in any re- 
spect untrue, the policy shall be 
treated in the same manner as if the 
assessment had not been accepted,” 
there can be no recovery on the policy 
if the statement is untrue in fact, 
although it was honestly made. 
Richards v. Maine Ben. Assoc., 85 Me. 
99, 26 A 1050. (2) A statement in 
an application for reinstatement, “TI 
certify, warrant and represent that I 
am in good sound bodily health,’ was 
one upon the literal truth or fulfill- 
ment of which the validity of the 
contract depended, and amounted to a 
warranty, so that there was no effec- 
tive reinstatement where the war- 
ranty was absolutely false. Valen- 
tine v. Head Camp Pacific Jurisdic- 
tion? W. YOST Wry °180 Cal agi2ys 80) Pe 
2,.8 ALR 380. 

{[b] Extent of warranty.—Where 
an application for reinstatement pro- 
vided that the original application, 
under which the _ benefit certificate 
was issued, should be binding “as of 
the date of the application for rein- 
statement,’ and the original applica- 
tion warranted that the member had 
not had certain diseases, the rein- 
statement was on a warranty that he 
had had none of those diseases after 
the certificate was issued and before 
the reinstatement, and was not lim- 
ited to the condition of his health at 
the time he applied for reinstate- 


124 [45 C.5.] 
fully exacted.1®° But if the statements are merely 
representations, and are made in good faith, the 
beneficiary will not be precluded from recovery.'* 
Some statements in the application for reinstate- 
ment, as in the original application for insurance,'® 
are construed as representations rather than warran- 
ties, although the term ‘‘warranty’’ is used,?® and 
their falsity will not invalidate the reinstatement 
unless the member knew that they were false.?° It 
has been held that, where a member warrants the 
statements made by him in a eertificate of good 
health to be true, but no by-law is shown declaring 
that false warranties in an application for reinstate- 
ment shall operate as a forfeiture of the contract, 
and there is no such provision in the certificate of 
membership, the application therefor, or the applica- 
tion for reinstatement, the forfeiture, if any, for a 
claimed breach of warranty in the application is not 
self-executing.*? 

“Good health,’’ within the meaning of the re- 
quirement for reinstatement, does not refer to a 
slight or temporary indisposition,?? but means that 
the member shall be in a reasonably good state of 
health and free from any disease or illness that 
tends seriously and permanently to weaken or im- 
pair the constitution.?* Good health in fact is re- 
quired, not merely the appearance of good health.* 

Determination of sufficiency of showing. Where a 
discretion is vested in an officer of the society as to 
approval of an application for reinstatement, if 
there is any doubt in his mind as to the sufficiency 
of the evidence of good health he may exercise his 
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judgment, and the member cannot complain of his 
refusal to approve;?° but it has been held that the . 
society has no right to reject an application on the 
ground that it does not consider the health certifi- 
cate sufficient, the right to reinstatement depending 
upon its sufficiency in fact.® 

Permitting reinstatement without certificate. A 
suspended member has no vested right to reinstate- 
ment without the required health certificate, and an 
order dispensing with the certificate during a speci- 
fied period may be revoked before the member takes 
advantage thereof.?? 

Right to require good health or medical examina- 
tion in absence of provision therefor. Where the 
only requirement for reinstatement provided by the 
laws of the society is the payment of arrearages, 
followed by a vote of the members, an officer of the 
supreme body has no authority to demand a medi- 
cal examination as a further condition.2* On the 
other hand, where there is no absolute right to rein- 
statement on specific terms, the by-laws merely pro- 
viding that a member dropped from the society for 
nonpayment of dues ‘‘shall be required to pay a new 
membership fee in order to renew his insurance,”’ 
the beneficiary is not entitled to pay arrearages and 
have the certificate reinstated several months after 
the delinquent assessment became due, and while 
the member is suffering from a mortal illness.?® 

[§ 105] (3) Payment or Tender of Arrears.*° In 
the case of a member who has lost his rights by 
failing to pay dues and assessments, payment of 
arrears is a condition precedent to reinstatement ;** 


ment. Supreme Ruling F. M. C. v. 
Hansen, (Tex. Civ. A.) 161 SW 54. 

False warranties or statements in 
application for reinstatement of life 
policies generally see Life Insurance 
§ 243. 

Warranties and representations as 
to health in original application for 
insurance see supra §§ 71, 72. 

16. Old) «Colony: -L. «Ins. :Co. . Vv. 
Graves, 200 Il]. A. 71 (holding further 
that there was no warranty); Arri- 
son v. Supreme Council M. T., 129 
Iowa 303, 105 NW 580; Modern Order 
of Pretorians v. Kennedy, (Okl.) 157 
P 926; Supreme Lodge N. R. A. v. 
Turner, 19 Tex. Civ. A, 346, 47 SW 


44, 

{a] FPalse statements in applica- 
tion for reinstatement are not bind- 
ing on the beneficiary where the con- 
stitution and by-laws of the society 
do not require formal application as 
a condition precedent to reinstate- 
ment. Modern Order of Pretorians v, 
Kennedy, (Okl.) 157 P 926. 

17. Eminent Household C. W. v. 
Ramsey, 118 Miss. 454, 79 S 351. 

{a] Illustration.—If a member ap- 
plying for reinstatement warranted 
he was in sound health, when he had 
epilepsy, his beneficiary cannot re- 
cover, but if he merely represented 
soundness of health, believing in 
good faith that he was not afflicted 
with epilepsy, the beneficiary can re- 
cover. Eminent Household C. W. v. 
Ramsey, 118 Miss. 454, 79 S 351. 

Statements as to health in original 
application for insurance see supra 
§§ 71, 72. 

18. See supra § 67. 

19. Spoeri v. Modern Brotherhood 
of America, 184 Ill. A, 32. 

[a] Dlustration. — A  member’s 
statements as to his health in an 
application for reinstatement which 
states “I... do declare and warrant 
on my honor, that I am of sound 
condition, good health and temperate 
habits, etce.,”’ and which. further 
states “It is further expressly agreed 
and understood that my said rein- 
statement shall be null and void if 


the above warranties and representa- 
tions or any of them shall be untrue,” 
are representations and not warran- 
ties. Spoeri v. Modern Brotherhood 
of America, 184 Ill. A. 32. 

20. Spoeri v. Modern Brotherhood 
of America, supra. 

21. Traders’ Mut. L. Ins. Co. v. 
Johnson, 200 Ill. 359, 65 NE 634 [aff 
LOR" TH. A. (bog: 

22. National Council K. & L. S. v. 
Glenn, 76 Fla. 592, 80 S.516, 2 ALR 
1503; Miller v. National Council K. & 
L. S., 103 Kan. 579, 175 P 397. 

[a] Pregnancy is not a personal 
ailment or condition of bad or un- 
sound health, so as to violate an 
agreement or stipulation that a mem- 
ber of a beneficiary society shall not 
be reinstated after suspension for 
nonpayment of dues unless in good 
health at reinstatement. National 
Council K, & L. S. v. Glenn, 76 Fla. 
592, 80 S 516, 2 ALR 1503. 

23. Court of Honor vy. Dinger, 221 
Td) 176, Ue NE b> %y [ath 128% Thy A. 
406]; Trafton v. National Council K. 
& Li. 'S., 198) Tl. A.) 347: Johnson. v. 
Modern Woodmen of America, 160 
Tll. A. 37; Pickens v. Security Ben. 
Assoc., 117 Kan. 475, 231 P 1016, 40 
ALR 654; Miller v. National Council 
K. & L. S., 108 Kan. 579, 175 P 397; 
Griesa v. Massachusetts Ben. Assoc., 
15 NYS 71 [aff 183 N. Y. 619 mem, 30 
NE 1146 mem]; Greenwood v. Royal 
Neighbors of America, 118 Va. 329, 
334, 87 SH 581, AnnCas1918D 1002. 

“The phrase ‘good health,’ as used 
in its common and ordinary sense 
by a person speaking of his own con- 
dition, undoubtedly implies a state 
of health unimpaired by any serious 
malady of which the person himself 
is conscious. When one says he is 
in good health, he does not mean, 
and nobody understands him to mean, 
that he may not have a latent dis- 
ease of which he is wholly uncon- 
scious. It is doubtless competent for 
a life insurance company, in its poli- 
cies, to take the expression ‘good 
health’ out of its common meaning 
and make it exclude every disease, 


whether latent and unknown or not - 
(assuming that any person would 
ever accept a policy of that kind), 
but it must do so in distinct and un- 
mistakable language. The mere 
statement by a party that he fully 
warrants himself to be in good health 
is not_ sufficient.’ Greenwood v. 
Royal Neighbors of America, supra. 

[a] Rule applied.—After a mem- 
ber had forfeited her membership by 
failure to pay an assessment within 
the time required by the certificate, 
the assessment was paid, and a re- 
ceipt given. therefor which recited 
that the payment was made and re- 
ceived and the receipt given by the 
association and received by the mem- 
ber on condition that such member 
“is now in good health, and free from 
all diseases, infirmities, or Wweak- 
nesses.”’ Where the member’s health 
had begun to be affected about a year 
before the forfeiture by the natural 
decline of age, which resulted in her 
death soon after the receipt was 
given, but she was subject to no dis- 
ease, and her only infirmities were 
those natural to old age, it was held 
that the society was liable for bene- 
fits. Griesa v. Massachusetts Ben. 
Assocs Th oNYS "71 “fail risseene 
619 mem, 30 NE 1146 mem}. 

24. Trafton v. National Council K, 
SLs Syn L98: Tl Als 8472" Piokens ay. 
Security Ben. Assoc., 117 Kan. 475, 
231 P 1016, 40 ALR 654. \ 

25. Kennedy v. Grand Fraternity, 
36 Mont. 325, 92 P 971, 25 LRANS 78. 

26. Jackson vy. Northwestern Mut. 
Relief Assoc., 78 Wis. 463, 47 NW 7838. 


27. Edgerly v. Ladies of Modern 
Mace: Depe, 185 Mich. 148, 151 NW 
28. Ingram v. 


Supreme Council A. 
L. H., 14 NYSt 600. 

29. Hay vy. People’s Mut. Benev, 
Assoc., 143 N. C. 256, 55 SH 623. 
5 338 Generally see Life Insurance 

Payment after death of member see 
infra § 107. 

31. Ala.—Woodmen of World vy. 
Alford, 206 Ala. 18, 89 S 528. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and such payment,** or a sufficient tender thereof,?* 
may of itself operate to reinstate the member, or 
entitle him to benefits,*4 without any affirmative ac- 
tion being taken to that end. So if there is no re- 
quirement of good health as a condition of rein- 
statement, payment of an overdue assessment will 
operate as a reinstatement, although the member was 
then suffering from a disease or an injury which 
But under -the rules 
of some societies mere payment and acceptance of 
arrears does not of itself effect a reinstatement, un- 
less other conditions are complied with.?® So it has 
been held that, where no suspension has been de- 
clared, the acceptance of past-due assessments by 
the society will be considered as received for the 
purpose of discharging the original obligation, and 
Payment in good faith of 
an insufficient amount, which is accepted by the so- 
ciety’s collector, entitles the member to reinstate- 
ment, the mistake being attributable to the society 


afterward caused his death.5 


not for reinstatement.37 


‘ Cal.—Butler v. Grand Lodge A. O. 
U. W., 146 Cal. 172, 79 P 861; McDon- 
ald vy. Supreme Council O, C. F., 78 
Cal, 49, 20 P 41. 

Kan.—Jenkins v. Ancient Order of 
Ae ee Workmen, 93 Kan. 324, 144 P 


Mass.—Walker v. United Order 
Golden Star, 212 Mass. 289, 98 NE 
1039, AnnCasi1913D 345; Proctor v. 
United Order of Golden Star, 203 
ee 587, 89 NE 1042, 25 LRANS 

Mich.—Sullivan v. Ladies’ Catholic 
ii Assoc., 217 Mich. 19, 185 NW 

Minn.—Manson y. Grand Lodge A. 
O. U. W., 30 Minn. 509, 16 NW 395. 

Miss.—Grand Lodge C. K. P. v. 
Jones, 100 Miss. 467, 56 S 458. 

Mo. ’ Dickey Vv. Covenant Mut. Life 
Assoc., 82 Mo. A. 372 

Mont.—Kennedy vy. Grand Frater- 
nity, 36° "Mont. ~325; 92° P 971, 25 
ee 78. 

N. Y.—Lounsbury v. Knights of 
Maccabees of World, 128 App. Div. 
394, 122 NYS 921 [aft 990 IN.) Y--D Vo 
mem, 93 NE 377 mem]. 

Tex.—Sovereign Camp W. O. W. v. 
Rothschild, 15 Tex. Civ. A. 463, 40 
SW 553. 

Ont.—McKechnie v. Grand Orange 
Lodge B, A.,.18 Ont, -L: 555, '13.,Ont 
WR 413. 

[a] Payment of “all arrearages of 
every kind” includes assessments 
levied while the member was in de- 
fault. Sovereign Camp W. O. W. v. 
Rothschild, 15 Tex. Civ. A. 463, 40 
SW 553. 

[b] Extent of payment.—A mem- 
ber’s reinstatement was not vitiated 
by his failure to pay a rate for the 
current month, where he had the 
whole month in which to pay it and 
such payment was not required by 
the rules as a condition for reinstate- 
ment. Lounsbury v. Knights of Mac- 
cabees of World, 128 App. Div. 394, 
112 NYS 921 [aff 199 N. Y. 573 mem, 
93 NE 377 mem]. 

32. Cal.— McDonald v. Supreme 
Council 'O.. C. Fi, 78 Cal. 49,20 P 
41 (so holding where no suspension 
had been declared by the society). 

D. C.—Supreme Commandery U. O. 
G. C. v. Bernard, 26 App. 169, 6 Ann 
Cas 694. 

Ga.—Hisenberg v. Hebrah Gemiluth 
Hesed Soc., 33 Ga. A. 350, 126 SE 265. 

Ill.—Independent Order of Forest- 
ers v. Haggerty, 86 Ill. A. 31. 

Mass.—Walker v. United Order of 
Golden Star, 212 Mass. 289, 98 NE 
1039, AnnCasi1913D 345. 

Minn.—Manson v. Grand Lodge A. 
O. U. W., 30 Minn. 509, 16 NW 395. 

N. J.—Johnson v. Grand Lodge A. 
Oe Wa St Ns Se TL TS A 3883 
[aff 79 Neh, Ot iO CAS OUL Te 

Tex.—Mutual L. Ins. Assoc. v. 
Rhoderick, (Civ. A.) 164 SW_ 1067; 
Sovereign Camp W. O. Ww. v. Roths- 
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ments.°? 


eral. 


child, 15 Tex. Civ. A. 463, 40 SW 553. 

[a] Rule applied.——Where a _ pro- 
vision of the constitution and by- 
laws that “in good standing” should 
mean only those members who had 
paid current dues, payable at the 
time of death, conflicted with a pro- 
vision that a member in arrears did 
not become in good standing until 
fifteen days after payment was read 
at a regular meeting, if a member 
had paid arrears, and died before it 
was read at a meeting, he was in 
good standing at the time of death. 
Hisenberg v. Hebrah Gemiluth Hesed 
Soc.; 33 Ga. A. 350, 126 SE 265. 

33. Bradley v. Ladies Catholic 
Beney. Assoc., 224 Mich. 1, 194 NW 
411. 

[a] Tender held sufficient.—W here 
a member in default for dues and as- 
sessments to the extent of five dol- 
lars and sixty-five cents, with the 
right under the association’s consti- 
tution to reinstatement on payment 
of a fine of twenty-five cents and 
arrearages, tendered the financial 
secretary a ten-dollar bill, saying she 
could return the change at her con- 
venience, and the financial secretary 
told the member she would not take 
the money, but that the member 
could pay at the next meeting, there 
was a sufficient tender, and reinstate- 
ment automatically followed, and was 
not postponed until the formal act 
of reinstatement of the association’s 


president. Bradley vy. Ladies Cath- 
olic Beney. Assoc., 224 Mich. 1, 194 
NW 411. 


34. Conn.—O’Grady v. Knights of 
Columbus, 62 Conn. 223, 25 A 111. 

Mich.—Sullivan vy. Ladies’ Catholic 
meres Agssoc., 217 Mich. 19, 185 NW 
761. 

Mo.—Hopper  v. 
American Yeomen, 


Brotherhood of 
(A.) 199 SW 278. 


N. Y.—Roeding v. Sons of Moses,, 


16 Daly 417, 11 NYS 712. 

Que.—Maillé v. L’Union des. Ouvri- 
ers Boulangers, 12 Que. Super. 526. 

Acceptance and retention of dues 
or assessments as waiver of forfei- 
ture see infra §§ 126-129, 

35. Walker y. United Order of 
Golden Star, 212 Mass. 289, 98 NH 
1039, AnnCas1913D 345; Sullivan v. 
Ladies’ Catholic Benev. Assoc., 217 
Mich. 19, 185 NW 761. 

36. U. S.—Locomotive Engineers’ 
Mut. L., etc., Ins. Assoc. v. Thomas, 
206 Fed. 409, 124 CCA 291. 


Cal.—Butler v. Grand Lodge A, O.. 


Wi W...146 Cal, 172) 79" P 861, 

Conn.—O’ Grady v. Knights of Co- 
lumbus, 62 Conn, ¥ 993, 25 A 111. 

Ill.—Busta v. Court of Honor, 172 
Ill. A. 71; Scheiber vy. Protected Home 
Circle, 146 Ill. A. 574. 

La. —Embert v. Sovereign Camp W. 
O. W.; 2 La. A. 140. 

Mass. —Lyon v. Supreme Assembly 
R. S. G. F., 153 Mass. 83, 26 NE 
236. 


and not to him.** 
assessments to an agent not authorized to accept 
them or to waive a forfeiture will not reinstate a 
certificate forfeited for nonpayment of assess- 


Payment by third person.*° 
ing in the certificate of insurance or rules of the 
society to the contrary, the payment of an assess- 
ment by the collector, by agreement with the delin- 
quent member, will reinstate the certificate.*+ 
a beneficiary does not have such a vested interest 
in the certificate as to entitle him to pay a delin- 
quent assessment without the member’s consent, so 
as to reinstate the latter.*? 

[§ 106] c. Time of Reinstatement**—(1) In Gen- 
The time within which a member may be rein- 
stated is generally prescribed by the contract of 
insurance or rules of the society, and unless pro- 
ceedings are taken within the required time the right 
to reinstatement is lost.44 Where a member is given 


[45 C.J3.] 125 


On the other hand, payment of 


Where there is noth- 


But 


Miss.—Odd Fellows’ Ben. Assoc. vy. 
Ivy, 105 Miss. 4238, 62 S 423 

Pa.—Sullivan v. Supreme Council 
Cc. M. B. A., 266 Pa. 57, 109 A 604; 
Neel v. Heralds of Liberty, 71 Pa. 
Super. 136; Duffy v. Alta Friendly 
Soc., 17 Pa. Super. 531. 

Tex.—Gilmore v. Grand Temple, 
OUG Ke be Des be ek (OL Are VCO cen) 
222 SW 294; Sovereign Camp "W.,. ©. 
Wee ve Wagnon, (Civ. A.) 164 SW 


1082. 


Va.—Bixler vy. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571. 

And see cases supra §§ 103, 104. 

[a]. For example (1) a suspension 
lawfully made for nonpayment of 
dues is not lifted by the mere pay- 
ment of the delinquent dues where 
the constitution and by-laws of the 
order, forming a part of the con- 
tract, provide for a formal applica- 
tion for reinstatement, the payment 
of a reinstatement fee, and the action 
of the society upon such application, 
it appearing that the society pro- 
ceeded strictly in accordance with 
its constitution and by-laws, made no 
promises, and was guilty of no de- 
ceptive practices. Scheiber v. Pro- 
tected Home Circle, 146 Ill. A. 574. 
(2) A provision that a member wha 
has forfeited his insurance for fail- 
ure to pay assessments may be re- 
instated “by paying the current as- 
sessment and the preceding assess- 
ment he is reported forfeited on and 
obtaining a dated and numbered re- 
ceipt for the same” is reasonable in 
respect of the requirement that a 
receipt be obtained, and payment 
without obtaining such receipt will 
not effect a reinstatement. *Locomo- 
tive Engineers’ Mut. L., ete., Ins. 
Assoc. v. Thomas, 206 Fed. 409, 124 
CCA 291, 

37. Commercial Travelers’ Life, 
ete., Assoc. v. Bagnell, 9 Oh. A. 458. 

38. Grand Lodge C. K. P, vy. Jones, 
100 Miss. 467, 56 S 458. 

39. Jackson v. Royal Ben. Soc., 15 
Misc. 481,.37 NYS 28. 

Authority of officers or agents to 
waive conditions of reinstatement see 
infra § 108. 

40. Payment of dues rac. a ef 
ments generally see supra § 9 

41. Walker v. United aries of 
Golden Star, 212 Mass. 289, 98 NE 
1039, AnnCas19138D 345. 

42. Proctor v. United Order of 
Golden Star, 203 Mass. 587, 89 NE 
1042, 25 LRANS 370. 

as Generally see Life Insurance 
§ 5 

44. Supreme Council A. L. H. v. 
Gootee, 89 Fed. 941, 32 CCA 436; Sov- 
ereign Camp W. O. W. v. Adams, 204 
Ala. 667, 86 S 787; McDonald vy. An- 
cient Order of United Workmen, 53 
SW 282, 21 KyL 8838; Montour v. 
Grand Lodge A. O. U. W., 38 Or. 47, 
62 P 524, 


126 [45 C.J] 


the right to reinstatement within a specified number 
of days from the date of suspension, that day is to 
be included in computing the time.*® 
ment is made to depend on payment of arrearages 
within a specified time after default, there is no 
valid reinstatement until the arrearages are received 
by the society, although they are mailed before the 
In the absence of specific 
regulations in respect of the time, the member has 
a reasonable time to apply for reinstatement, but 


expiration of such time.*® 


he must be diligent.*? 


[§ 107] (2) After Death of Member. 
benefit association cannot arbitrarily reinstate a de- 
ceased member in violation of its own constitution.** 
The death of a member ordinarily precludes rein- 
statement,#? and the acceptance and retention of 
delinquent assessments after the death of the mem- 
ber will not constitute a waiver of conditions for 
reinstatement which will retroactively revive the in- 
surance.°® <A fortiori, there is no waiver or estoppel 


45. 
Gootee, 89 Fed. 941, 32 CCA 436. 

4G. Bailey v. Sovereign Camp W. 
O. W., .116 Tex. 160, 286 SW 456, 
457, 288 SW 115, 47 ALR 876 [rev 
(Civ. A.) 277 SW 782]. 

“The rule of contracts that, when 
an offer is made by mail and accepted 
by mail, the acceptance is effective 
and the contract binding when the 
acceptance is dropped in the post 
office or mail box, has no application 
here. The rule of contracts is based 
upon the theory that the person mak- 
ing such an offer constitutes the mail 
service as his agent by adopting 
that means, and that, when the ac- 
ceptance has been placed in the mail, 
it has been placed with the agency 
selected by the person making the 
offer and is constructively in the lat- 
ter’s hands. This rule, if sound at 
all, is not to be extended beyond the 
law of contracts. The defendant or- 
der in this case clearly had not con- 
stituted the mails as its agency for 
the collection of assessments due. 
Therefore such assessments are to 
be considered paid only upon receipt 
of same by the local clerk or other 
authorized agent designated to re- 
ceive them.” Bailey v. Sovereign 
Camp W. O. W., 116 Tex. 160, 286 SW 
456, 457, 288 SW 115, 47 ALR 876. 

47. Knights Templars’, etc., Life 
Indemn, Co. v. Jacobus, 80 Fed. 202, 
25 CCA 378; Lovick v. Providence L. 
A‘ssoc., 110 N.C. 93, 14 SE 506. 

{a] A health certificate forwarded 
without unreasonable delay is suffi- 
cient where no time is fixed. Knights 
Templars’, etc., Life Indemn. Co. v. 
Jacobus, 80 Fed. 202, 25 CCA 378. 

48. Perrigo v. Connecticut Com- 
mercial Travelers’ Mut. Acc. Assoc., 
101 Conn. 648, 127 A 10. 

49. Ala.—Sovereign Camp W. O. 
W. v. .Gay, 207 Ala, 610, 93 S (559; 
Sovereign Camp W. O. W. v. Ballard, 
19" Alat AL 421 97 "S395 [certiorari 
den 210 Ala. 281, 97 S 901]. 

Cal.—Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192; 180.P 2,8" ALR. 380; Butler v. 
Grand Lodge A. O. U: W., 146 Cal. 
Was Uo ook, 

D. C.—Supreme Commandery U. O. 
G. C. W. v. Bernard, 26 App. 169, 6 
AnnCas 694. . 

Ga.—Royal Ben. Soc. v. Naylor, 14 
Ga. A. 202, 80 SE 545. 

Tll.— Dillon v. National Council K. 
So, Tee (Si 244 TN), 202591, NEP aly 
{aff 148 Ill. A. 121]; National Coun- 
cil KK. & L..S3s v. Dillon; 222 111)" 320, 
72 NE 367; Dillon y. National Council 
HS. Gens. aS Pu AS ot patie 244 
Tll. 202, 91 NE 417]; National Coun- 
Cleese Sav STEN, Cao alee 
15; Bagley v. Grand Lodge A, O. U. 
VW rod tg A Ou St 

Iowa.—Rice v. Grand Lodge A, O. 
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If reinstate- 


where the arrearages are accepted without knowl- 
edge of the member’s death and are returned when 
such knowledge is acquired.°+ 
while in default, the subsequent payment of arrear- 
ages will not effect a reinstatement, even though the 
time allowed for reinstatement, were the member 
alive, has not expired at the time of such payment,°? 
although it is otherwise under the rules of some so- 
cieties,°*, and, a fortiori, a tender of assessments 
by the beneficiary after the expiration of the time 


So if a member dies 


limited for payment of assessments will not avail 


A mutual 


statement,°> or 


Supreme Council A. L. H. v.] U. W., 103 Iowa 643, 72 NW 770. 
Kan.—Jenkins vy. Ancient Order of |W. O. W., 


United Workmen, 93 Kan. 324, 144 
P 223; Grand Lodge A. O. U. W. v. 
Crandall, 80 Kan, 332, 102 P 843. 

Ky.—Whipple v. Supreme Lodge K. 
HL, 7 Kyl 301. 

Me.—Gifford v. Workmen’s. Ben. 
Assoc., 105 Me. 17, 72 A 680, 17 Ann 
Cas 1173. 

Mass.—Campbell v. Supreme Lodge 
K. P., 168 Mass. 397, 47 NE 109. 

Minn.—Havlicek v. Western Bo- 
hemian Fraternal Assoc,, 138 Minn. 
62, 168 NW 985. 


Mo.—Smith v. Sovereign Camp W. | 


O. W., 179 Mo. 119, 77 SW 862. 

Nebr.—Adams vy. Grand Lodge A. 
O. U. W., 66 Nebr. 389, 92 NW 588. 
7a Y.—Gillis y.. Dabney, 150 NYS 

Ont.—Bright v. Canadian Order of 
Foresters, 16 OntWN 213. 

See McCann vy. Supreme Tribe B. 
H., 171 Ark. 614, 285 SW 361 (an 
application for reinstatement mailed 
before the death of the member, but 


-received by the supreme scribe after 


the death and rejected, did not con- 
stitute reinstatement where the by- 
laws required acceptance of the ap- 
plication by the supreme scribe). 
[a] Right to reinstatement is per- 
sonal to the member and does not 
survive to his personal representa- 
tives or beneficiaries. Supreme Com- 
mandery U. O. G. C. W. v. Bernard, 
26 App. (D. C.) 169, 6 AnnCas 694. 
[b] Rule applied.—Under by-laws 
requiring a suspended member to 
present a certificate of good health, 
pay four monthly installments, and 
be accepted by a majority vote, and 
requiring the camp clerk immediately 
to forward ‘three installments and the 
certificate to the sovereign clerk, and 
providing that upon receipt and ac- 
ceptance thereof the insurance should 
be in full force, conditions precedent 
to reinstatement were not complied 
with where the member was dead 
before the sovereign clerk’s receipt of 
the certificate, although he acknowl- 
edged its receipt. Sovereign Camp W, 
O, W. v. Eastis, 210 Ala. 29, 96 S 866. 
[ec] Death following medical ex- 
amination, and before the _ report 
reached the head office of the society 
for acceptance by the medical board, 
prevents reinstatement, although the 
board subsequently accepted the re- 
port ‘without knowing that the mem- 
ber was dead. Bright v. Canadian 
Order of Foresters, 16 OntWN 213. 
{[d] Contract cannot be revived by 
decree of court of equity directing 
executrix of deceased member to pay 
assessments left unpaid by him. 
Evans v. Supreme Council R. A., 223 
N. Y. 497, 120 NE 93, 1 ALR 163. 
Ratification of acts of agent see 
infra § 108. 


to reinstate decedent as of the time of his death, 
or in any way aid the claim of the beneficiary.** 
The rule that death of the member precludes rein- 
statement has been applied where death occurs after 
payment of arrearages but before a vote of rein- 


after the overdue assessment is 


mailed, but before it is received by the society.°® 
On the other hand it has been held that the mailing 
of delinquent assessments and the required certifi- 


50, Yarbrough v. Sovereign Camp 
210, Ala. 188, 97 S 654; 
Dvorak v. Bohemian Roman Catholic 
Kirst’ Cent: Union, 270 ills As. G245 
Dillon v. National Council K. & L. S., 
143 TGA. 127 fadt 244 en 2025 Sa: 
NE 417]; National Council K. & L. S. 
v. Burch, 126 Ill. A. 15; Havlicek 
Vv. Western Bohemian Fraternal 
Assoc., 138 Minn. 62, 163 NW 985; 
Bennett v. Sovereign Camp W. O. W., 
(Tex. Civ. A.) 168 SW 1023. 

Waiver of conditions generally see 
infra § 108. 

51. Brown v. Knights of Protected 
Ark, 43 Colo. 289, 96 P 450. 

52. Cal. — Carlson vy. Supreme 
Council A. L. H., 115 Cal. 466, 47 P 
375,35 LRA 643. 

Colo.—Grand Lodge A. O. U. W. v. 
Taylor, 44 Colo. 373, 99 P 570; Brown 
v. Knights of Protected Ark, 43 Colo. 
289, 96 P 450. 

D. C—Supreme Commandery U. O. 
G. C. W. v. Bernard, 26 App. 169, 6 
AnnCas 694. 

Ill.—Catholic Order of Foresters vy. 
Lynch, 126 Ill. A. 439. 

Kan.—Modern Woodmen of Amer- 
ica vy. Jameson, 29 P 473, 48 Kan. 718, 
30 P 460, 49 Kan. 677, 31 P 733. 

Me.—Gifford v. Workmen’s Ben. 
Assoc., 105 Me. 17, 72 A 680, 17 Ann 
Cas 1173. 

Minn.—Havlicek vy. Western Bohe- 
mian Fraternal Assoc., 138 Minn. 62, 
a BU eae a 

0o.—Smith y. Sovereign Camp W. 
O. W., 179 Mo. 119, 77 SW 862: Hae 
vey v. Grand Lodge A. O. U. W., 50 
Mo. Aone: 

N. Y.—Delaney y. Kelly, 103 App. 
Div. 409, 92 NYS 1021 [rev 45 Mise. 
286, 92 NYS 265]. 

Tex.—Tabor_ v. Modern Woodmen 
of America, (Civ. A.) 163 SW 324. 

Waiver of conditions for reinstate- 
ment by acceptance and retention of 
arrearages after member’s death see 
infra § 108. 

53. Dennis v. Massachusetts Ben. 
Assoc., 120 N. Y. 496, 24 NE 843, 17 
guests o 4 Te tees Knights of 

accabees o or v. Johnson 
Ox, 77,185 P 82. _ hes 

. rum y. Benton, 13 App. 5 
C.) 245. Sie es 

Time for payment generally see 
supra § 93. 

55. Butler v. Grand Lodge A, O. 
U. W., 146 Cal. 172, 79 P 861. 

56. Rice v. Grand Lodge A. O, U. 
W., 103 lowa 643, 72 NW.-770; Camp- 
bell vy. Supreme Lodge K. P., 168 
Mass. 397, 47 NE 109; Havlicek v. 
Western Bohemian Fraternal Assoc., 
138 Minn. 62, 1683 NW 985 (where the 
constitution of the society provided 
that dues. or assessments sent by 
mail shall not be considered received 
eee they reach the financial secre- 
Bry). 


« For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cate of health, properly addressed, reinstates the 
member, although he dies before they are received 
Moreover, where a member is ille- 
gally suspended for nonpayment of dues, the right 
to benefits is not lost, although he is not reinstated 
Failure of a local officer, who 
has no authority to grant a reinstatement, to make 
a technical tender of repayment of the amount paid 
for reinstatement does not constitute an acceptance 
of an application sent in after the member’s death.*® 

Death after reinstatement from injury occurring 
The word ‘‘killed’’ in a clause of 
the society’s constitution providing that no benefits 
shall be recovered by beneficiaries where a member 
is ‘‘killed’’ during delinquency in the payment of 
dues, and providing for reinstatement of members, 
does not refer to an injury or accident from which 
death ensues, but to the result of such injury or 
accident, and hence where the death of a member 
occurred after his reinstatement and while he was 
in good standing his beneficiary was entitled to re- 


by the society.** 


before his death.*8 


during default. 


57. Jackson v. Northwestern Mut. 
Relief Assoc., 78 Wis. 463, 47 NW 
733. To same effect Sovereign Camp 
Ww. O. W. v. Grandon, 64 Nebr. 39, 
89 NW 448 (where the laws of a 
society required a health certificate 
to be “sent” to the society as a con- 
dition precedent to reinstatement). 

58. Connelly v. Masonic Mut. Ben. 
‘Assoc.,, 58 ‘Conn. (552,20 “A-‘671,'.18 
AmSR 296, 9 LRA 428. 

Nonpayment of illegal assessments 
generally see supra § 88. 

59. McCann v. Supreme Tribe B. 
H., 171 Ark. 614, 285 SW 361. 

60. Roth v. Travelers’ 
Assoc., 102 Tex. 241, 115 SW 31, 132 
AmSR 871, 20 AnnCas 97 [rev (Civ. 
A.) 108 SW.1039]. 

61. Sovereign Camp W. O. W. v. 
Ballard, 19 Ala. A. 411, 97 S 895 [cer- 
tiorari den 210 Ala. 281, 97 S 901]. 

{a] Tlustration.—A society can 
ratify the action of a iocal clerk in 


reinstating a member without a state-. 


ment by the member as to his health 
by retention of the money for an un- 
reasonable time with knowledge of 
the facts, although the member has 
died prior to such ratification, as the 
reinstatement relates back and dates 
from the date of payment. Sovereign 
Camp W. O. W. v. Ballard, 19 Ala. A. 
411, 97 S 895 [certiorari den 210 Ala. 
284, 97.5 9011. : 

62. Sovereign Camp W. O. W. v. 
Ballard, supra. 

{a] No ratification without knowl- 
edge.—A society did not ratify unau- 
thorized reinstatement by a local 
clerk by retention of the amount 
which a suspended member had owed, 
on receipt thereof from the local 
clerk, without knowledge that the 
jocal clerk had reinstated the mem- 
ber without a statement by the mem- 
ber as to his health and freedom 
from certain habits, as required by 
the certificate and constitution of the 


iety. Sovereign Camp W. O. 5 
Se mallard, 19 ‘Ala: A, 441597. S- 895 
[certiorari den 210 Ala. 281, 97 S 
901]. 


63. Generally see Insurance § 643; 
Life Insurance §§ 241, 242. 

Waiver or estoppel affecting right 
to avoid or forfeit contract of in- 
surance see infra §§ 110-133. J 

64. Ala.—yYarbrough vy. Sovereign 
Camp W. O. W., 210 Ala. 188, 97 S 
654; Sovereign Camp W. O. W. v. 
Eastis, 210 Ala. 29, 96 S 866. 

Ark.—McCann vy. Supreme Tribe B. 
H. 171 Ark, 614, 285 SW 361. 

fll. —Lang v. North American 
Union, 226 Il]. A. 31; Johnson _v. 
Modern Woodmen of America, 160 Ill. 
IN EUG 

Kan.—Keeton y. Grand Lodge A. O. 
U. W., 112 Kan. 42, 209 P 662. 

Nebr.—Adams y. Grand Lodge A, O. 
U. W., 66 Nebr. 389, 92 NW 588. 

N. Y.—Gaige v. Grand Lodge A. O. 


Protective | 
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U. W., 48 Hun 137, 15 NYSt 455. 
Pa.—Simms v. Baltimore Mut. Ben. 
Soc., 15 Pa. Co, 642. 
Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex: 160,286 SW. 456, 
288 SW 115, 47 ALR 876° [rev on 


other grounds (Civ. A.) 277 SW 782]; | 


Brotherhood of R. Trainmen vy. Cook, 
(Civ. A.) 221 SW 1049. 

Wash.—Schuster v. Knights & 
Ladies of Security, 60 Wash. 42, 110 
P 680, 140 AmSR 905. 

[a] Waiver not shown. — (1) 
Adams y. Grand Lodge A. O. U. W., 
66 Nebr. 389, 92 NW 588. (2) A let- 
ter urging member failing to pay 
dues to become reinstated, and direct- 
ing him to sign health certificate and 
hand it to the local scribe, did not 
waive the requirements of the by- 
laws that reinstatement could be ef- 
fected only when the application was 
received and approved by the su- 
preme scribe. McCann v. Supreme 
Cees B. He, 11 Ark, 2614;* 285) SW 

65. Lounsbury v. Knights of Mac- 
cabees of World, 128 App. Div. 394, 
112 NYS 921 [aff 199 N. Y. 573 mem, 
93 NE 377 mem]; Gaige v. Grand 
Lodge A. O. U. W., 48 Hun 1387, 15 
NYSt 455; Brotherhood of R. Train- 
men'''y. Dee," 101 Tex:'7597; 9111 “Siw 
396 [rev (Civ. A.) 108 SW 492}, 

[a]  Ilustration.—Where a mem- 
ber expelled for nonpayment of dues 
could be reinstated only on applica- 
tion made on a form provided for 
that purpose, and a member, in sup- 
port of an application for reinstate- 
ment not made in the manner re- 
quired, submitted a physician’s cer- 
tificate which showed that he could 
not be reinstated in any event, and 
he never was in fact reinstated, in- 
surer was -not estopped to rely on 
noncompliance with the requirement 
as to the form of application because 
of a mistake of its local officer in 
informing insured that a medical cer- 
tificate was required in order to se- 
cure his reinstatement. Brotherhood 
of R. Trainmen v. Dee, 101 Tex. 597, 
bie! Sw 396 [rev (Civ. A.) 108 SW 
492]. 

66. Grand Lodge A. O. U. W. v. 
King, 10 Ind. A. 639, 38 NE 352, 

Acts preventing performance of 
condition see infra note 72 [a]. 

67. Ala. — Hardy v. Sovereign 
Camp W. O. W., 17 Ala, A..53, 81 S 


Tll.— Lang v. North American 
Union, 226 Ill. A. 31; Johnson v. 
Modern Woodmen of America, 160 Ill. 
A. 37. 

Kan.—Pickens v. Security Ben. 
Assoe., 117 Kan. 475, 231 P 1016, 40 
ALR 654. 

Mo.—Donnegan v. Court of Honor, 
(A.) 251 SW 165; Cline v. Sovereign 
Camp W. O. W., 111 Mo. A. 601, 86 
sw 501. 
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cover, although the accident from which death re- 
sulted occurred during the member’s delinqueney.®° 

Ratification of acts done before death of member. 
The rule that the acceptance and retention of arrear- 
ages after the member’s death will not revive the 
insurance or waive conditions of reinstatement does 
not apply where a payment of arrearages and ap- 
plication for reinstatement depend upon ratification 
of acts done before death,*! provided such ratifica- 
tion is made with knowledge of the facts.®? 

[§ 108] d. Waiver or Estoppel, and Ratification.®* 
A benefit society may ordinarily waive, or be es- 
topped to rely on, noncompliance with the require- 
ments of its laws for reinstatement of members,** 
such as the requirement that there must be written 
application for reinstatement®> and a vote of the 
lodge,®® or that the member shall be in good health,®* 
or pass a satisfactory medical examination,®® or shall 
furnish a statement or certificate of good health;%? 
and such waiver or estoppel may be effected by the 
acceptance and retention of overdue assessments,’° 


Okl.—Modern Brotherhood of Amer- 
ica Lodge v. Bailey, 50 Okl. 54, 150 
Fae oe LRA1916A 551, AnnCasi918E 

Or.—Squires v. Modern Brother- 
Hoge of America, 68 Or. 336, 185 P 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876. { 

-Wash.—Schuster v. Knights & 
Ladies of Security, 60 Wash. 42, 110 


rP 680, 140 AmSR 905. 


[a] Extent of waiver.—A waiver 
of a condition that a member shall be 
in good health at the time of rein- 
statement is necessarily a waiver of 
a condition that the member remain 
in good health for thirty days after 
reinstatement. Bailey v. Sovereign 
Camp W. O. W., 116 Tex. 160, 286 SW 
456, 288 SW 115, 47 ALR 876; Sov- 
ereign Camp W. O. W. v. Hines, (Tex. 
Civ. A.) 273 SW 927. 

[b] Society not estopped under 
evidence to insist on warranty of 
good health as condition for rein- 
statement after suspension. Pickens 
v. Security Ben. Assoc., 117 Kan. 475, 
231 P 1016, 40 ALR 654, 

68. Simms v. Baltimore Mut. Aid 
Soc., 15 Pa. Co. 642. 

69. Ala.—Sovereign Camp W. O. 
W. v. Tucker, 215 Ala. 509, 110 S 901. 

Ark.—Sovereign Camp W. O. W. vy. 
Pearson, 155 Ark. 328, 244 SW 344, 

Ill.—Johnson vy. Modern Woodmen 
of America, 160 Ill. A. 37. 

Iowa.—Rice v. Grand Lodge A. O. 
U. W., 103 Iowa 643, 72 NW 770. 

Kan.—Mosiman vy. Occidental Mut. 
Ben. Assoc., 82 Kan. 670, 109 P 413, 
414 [cit Cyc]. 

Mo.—McBratney v. Sovereign Camp 
W.O. W., (A.) 253 SW 196; Donnegan 
v. Court of Honor, (A.) 251 SW 165; 
Reed v. Bankers’ Union of World, 121 
Mo. A. 419, 99 SW 55. 

Nebr.—Kunes y. Sovereign Camp 
W. O. W., 110 Nebr. 338, 193 NW 7385: 
Worley v. Supreme Lodge R. A., 88 
Nebr. 440, 129 NW 984; Henton v. 
Sovereign Camp W. O. W., 87 Nebr. 
552, 127 NW 869, 138 AmSR 500. 

Okl.—Sovereign Camp W. O. W. v. 
Chaffer, 92 Okl. 41, 217 P 353. 

S. C—Crumley v. Sovereign Camp 
W. O. W., 102 S. C. 386, 86 SEH 954, 

[a] Facts held to show require- 
ment not waived.—Sovereign Camp 
W. O. W. v. Tucker, 215 Ala. 509, 110 
S 901; Rice v. Grand Lodge A. O. U. 
W., 103 Iowa 643, 72 NW 770; Gray 
v. Grand Lodge A. O. U. W., 111 Kan. 
88, 206 P 311. 

70. Ala.—United Order of Golden 
Cross v. Hooser, 160 Ala. 334, 49 S 
354; Hardy v. Sovereign Camp W. O. 
W., 17 Ala. A. 53, 81 S 690. 

Ark.—Sovereign Camp W. O. W. v. 
Pearson, 155 Ark, 328, 244 SW 344. 

Kan.—Keeton v. Grand Lodge A. 
O. U. W., 112 Kan, .42, 209 P 662; 


128 [45 C.J.] 
or assessments subsequently accruing,” with knowl- 
edge of the facts, or by any act preventing a per- 
formance of conditions by the member.’? The so- 
ciety in ‘such case is charged with knowledge ac- 
quired by a local officer who is also the agent of 
the society.7* So where a local officer charged with 
the duty of collecting and remitting assessments 
to the supreme body has knowledge of the member’s 
ill health at the time of reinstatement, his knowl- 
edge will be. imputed to the society,’* and if the 
society receives and retains the assessments it waives 
its rule against reinstatement during ill health.’® 
But the acceptance and retention of overdue assess- 
ments without either actual or implied knowledge 
of the facts will not waive conditions of reinstate- 
ment.’® There must be no misrepresentation or con- 
cealment of material facts known to the party mak- 
ing the payment, of which the society cannot rea- 
sonably be presumed to have knowledge,’7 although 
it is otherwise where the society at the time of rein- 
statement had knowledge of the falsity of the rep- 
resentations.7® Hence, where good health is a con- 
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dition precedent to reinstatement, the acceptance 
of past-due assessments by the society or its au- 
thorized agent without knowledge of the member’s 
ill health will not constitute a waiver,’® if the money 
paid is returned within a reasonable time,*° par- 
ticularly where the member fraudulently conceals 
his condition.§+ On the other hand it has been held 
that the mere fact of want of knowledge of the 
member’s ill health will not prevent the acceptance 
of the assessments without requiring a health cer- 
tificate from effecting a reinstatement, in the ab- 
sence of false representations or fraudulent con- 
cealment.82. Moreover, in order for the acceptance 
and retention of overdue assessments to constitute a 
waiver such acts must occur before the member’s 
death,** the acceptance must be unconditional,** and 
the payment must be made to the society or to an 
agent having authority to receive it.8° Where a 
delinquent member receives a notice of a delin- 
quency expressing a hope that he will attend to 
the matter, and after forfeiture he remits with a 
notice of his poor health and the society promptly 


Mosiman vy. Occidental Mut. Ben. Ark.—Sovereign Camp W. O. W. v. 74. Modern Woodmen of America 

Assoc., 82 Kan. 670, 109 P 413, 414] Pearson, 155 Ark, 328, 244 SW 344. Vii Ball, O77, Ind. .A. 388; Jel, NE 839) 

[cit Cyc]. Ill.—Johnson v. Modern Woodmen|Shultice v. Modern Woodmen. of 
Ky.—National Council J. O. U. of America, 160 Ill. A. 37. America, 67 Wash. 65, 120 P 531. 

M. v. Thomas, 163 Ky. 364, 173 sw Kan,.—Keeton v. Grand Lodge A, O. 75. See cases supra note 74. 

813, U. W., 112 Kan. 42, 209 P 662. 76. Sovereign Camp W. O. W. v. 
Minn.—Kozlack v. Polish Nat. Alli- Ky. ” “National Mut. Ben. v. Jones,}| Carrell, 20 Ala. A. 340, 101 S 914; 


ance, 145 Minn. 247, 176 NW 911. 


7 KyL 751, 759, 138 Ky. Op. 1084. 


Berry v. National Council K. & L. S., 
And see 


Mo.~Donnegan vy. Court of Honor, 
(A.) 251 SW 165; Keys v. National 
Council K. & L. S., 174 Mo. A. 
161 SW 345; Reed v. Bankers’ Union 
of World, 121 Mo. A. 419, 99 SW 55. 

Nebr.—Kunes_ v. Sovereign Camp 
W. O.'W., 110 Nebr. 338, 193 NW ies 
Henton v. Sovereign Camp w. O. 
ae 552, 127 NW 369, 138 Rinse 


Okl.—Modern Brotherhood of 
America Lodge y. Bailey, 150 P 673. 

Ss. C.—Crumley v. Sovereign Camp 
W. O. W., 102 S, C.'386, 86 SE 954; 
Singleton v. Progressive Ben. Assoc., 
77'S. .C. 531, 58 SE 609. 

Tex. —Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 
288 SW 115, 47 ALR 876 [rev (Civ. 
A.) 277 SW 782]; Sovereign Camp W. 
O. W. v. Hines, (Civ. A.) 273 SW 927, 

Wash.—Shultice v. Modern Wood- 
cree of America, 67 Wash. 65, 120 P 

[a] Ilustrations.—(1) A _ society 
by accepting the amount due from a 
suspended member with knowledge 
that the local clerk has paid such 
amount himself, without the required 
statement by the member as to his 
health, and by retaining the money 
with knowledge of such fact for an 
unreasonable time, or so retaining it 
after acquiring knowledge subsequent 
to acceptance, waives the member’s 
failure to make the health statement 
as a condition to reinstatement. 
Sovereign Camp W. O. W. v. Ballard, 
19 Ala. A. 411, 97 S 895 [certiorari 
den 210 Ala. 281, 97 S 901]. (2) By 
retaining for more than a year after 
accused’s death assessments paid on 
a life certificate, a beneficial associa- 
tion estopped itself to claim that the 
certificate was not reinstated after 
its suspension for nonpayment of as- 
sessments, where the delay in tender- 
ing the assessments back was unex- 
cused, the association being bound on 


proof of death to pay the certificate’ 


or refund the money paid as assess- 
ments claimed to have been received 
by the local secretary without au- 
thority. Schuster v. Knights & 
Ladies of Security, 60 Wash. 42, 110 
P 680, 140 AmSR 905. 

Acceptance and retention of assess- 
ments as waiver of forfeiture see 
infra §§ 126-128. 

71. U. S.—Hoffman v. Supreme 
Council A. L. H., 35 Fed. 252. 


671,- 


Mo.—Francis v. Supreme Lodge A. 
O. U. W., 150 Mo, A. 347, 130 SW 500. 

Or. — Squires vy. Modern Brotherhood 
of America, 68 Or. 336, 135 P 774. 

Wash. — Frank v. Switchmen’s 
Union of North America, 87 Wash. 
634, 152 P 512; Richardson v. Broth- 
erhood of Locomotive Firemen, etc., 
70 Wash. 76, 126 P 82, 41 LRANS 320. 

[a] TIlustration.—Where a mem- 
ber, failing to pay dues in January 
and reported in February as sus- 
pended, thereafter paid dues for 
January, February, and March, with- 
out complying with by-laws as to re- 
instatement, and the dues were re- 
mitted to the sovereign clerk, and, 
although the receipts stated that the 
dues were held in trust until com- 
pliance, receipts were subsequently 
given for the April and May dues, 
not containing such provision, and 
they were likewise forwarded to the 
sovereign clerk, who, thus having 
knowledge of all the conditions, re- 
tained them until after the member’s 
death in June, the society was. es- 
topped from insisting on a forfeiture. 
Sovereign Camp W. O, W. v. Pearson, 
155 Ark. 328, 244 SW 344. 

72. Grand Lodge A. O. U. W. v. 
King, 10 Ind. A. 639, 38 NE 352. 

[a] Refusing tender of arrears.— 
Where a member after suspension for 
nonpayment of an assessment in or- 
der to reinstate himself, as provided 
by the constitution of the society, 
tendered to the proper officer the 
amount he owed for assessments, and 
by reason of the refusal of the offi- 
cer to receive the amount he was 
deprived of the right to apply for a 
reinstatement by a vote of his lodge, 
the member performed all the condi- 
tions necessary on his part to secure 
reinstatement, although the laws of 
the society provided that after pay- 
ment of the assessment a member 
could not be reinstated except by the 
vote of the lodge. Grand Lodge A. 
0, UU. .W.. v. King; 10 Ind.) Ay/639; 38 
NE 352. ; 

73. Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, ane 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW_782]; Sovereign Camp W. 0. 
W.' v. Hines, (Tex. Civ. A.) 273 SW 
927; Shultice v. Modern Woodmen of 
America, 67 Wash. 65, 120 P 5381. 

Authority of local officers or agents 
see infra text and notes 91—4, 


107 Wash. 531, 182 P 562. 
cases infra note 77. 

77. United Order of Golden Cross 
v. Hooser, 160 Ala, 334, 49 S 354; 
Hardy v. Sovereign Camp W. O. W., 
17 Ala. A. 53, 81 S 690; Mosiman v. 
Occidental Mut. Ben, Assoc., 82 Kan. 
670, 109 P 413. And see cases infra 
note TS. 

78 Pegram v. Mutual Protective 
League, 159 Ill. A. 214 

79. Ala.—United Order of Golden 
Coons v. Hooser, 160 Ala. 334, 49 S 

Ill. —Trafton v. ec Council 
K. & L.'S., 198 Ill, A. 347; Neenan v. 
National Council Key 8 Lay 85 0 Sore 
eae 490; ust v. Court of Honor, 172 

Mich. —Koehler vy. Modern Brother- 
hood of America, 160 Mich. 180, 125 
NW 49, 136 AmSR 424, 

Miss.—Supreme Lodge K. P. v. 
Quinn, 78 Miss. 525, 29 S 826. 

N. Y.—Bartlomiejezak v. Sovereign 
Camp W. O: W., 218 App. Div. 228, 
218 NYS 157. 

80. Berry vy. National Council K. & 
L. S., 107 Wash. 531, 182 P 562, 

81. Supreme Lodge F. B. v. Gri- 

jalva, 28 Ariz. 77, 235 P 397. See 
Hardy Vv. Sovereign Camp W. O. 
17 Ala, A. 58, 81 S 690 (the society 
having retained assessments without 
knowledge of the member’s fraud 
was not bound to tender back the 
amount in order to evade liability, 
although it owed the money to the 
member’s legal representatives). 


82. Mosiman v. Occidental Mut. 
Ben Assoc., 82 Kan. 670, 109 P 
83. See supra § 107. 


84. Willis v. Sovereign Campy W. 
O.. W., 29 «Ga. “A. 4470, Tie SE, 628 
Adams v. Grand Lodge A, O. U. 

66 Nebr, 389, 92 NW 588; Moran vy. 
Grand Lodge A Oee ele w., Aes Nit), 
395, 175 NW 221 (where receipt for 
assessments was given which pro- 
vided that it should not be binding 
until reinstatement according to by- 


law). 

85. United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354; 
McCann v. Supreme Tribe B. i 171 
Ark. 614, 285 SW _ 361; Jackson v. 


eh baes Ben. Soc., 15 Misc. 481, 37 NYS 


Authority of local lodge and offi- 
cers see infra text and notes 91-4. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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declines the remittance, it does not reinstate the de- 
linguent.*® If the application for reinstatement re- 
quires the approval of the supreme secretary, the 
receipt of arrearages by a local officer does not waive 
the condition where the application is disapproved 
and the payment ordered returned to the member.®” 
In some eases it has been held that a requirement 
in the society’s constitution of a health certificate 


as a condition of readmission of a suspended mem-, 


ber cannot be waived, even by the society itself, and 
that no estoppel arises from an attempt to readmit 
without such certificate and the subsequent accept- 
ance of dues.§§& Where a new policy is made out, 
but does not become effective because a health cer- 
tificate is not furnished by the member, the failure 
of the society to return the old policy which had 
become functus officio did not impose liability on 
the new policy by estoppel or otherwise.®® 

Limitation of benefits. Where the by-laws permit 
reinstatement before suspension by its local lodge 
on paying arrearages, and also provide that, if rein- 
statement is after a specified time from default, the 
amount of benefits shall be in a less sum, the accept- 
ance of arrearages does not waive the right of the 
society to limit the amount of benefits.%° 

86. Cummings v. Masonic Protec- 


uve Assoc., 87 W. Va. 198, 104 SE 


87. Kennedy v. Grand Fraternity, 
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laws for a certificate and warranty 
of good health, as the omission to 
call his attention thereto, if 


[45 C.J.] 129 
Authority of local lodge and officers.°t A local or 
subordinate lodge or its officers may, if acting within 
the scope of their authority, waive conditions of 
reinstatement, or so act as to estop the society from 
asserting noncompliance with such conditions,°? es- 
pecially those which are merely formal, such as the 
requirement of a written application;®? and an ap- 
plicant for readmission can rely upon the construc- 
tion placed on an ambiguous provision of the con- 
stitution by the subordinate lodge and officers 
thereof, under whose direction he is proceeding in 
gaining readmission to the grand lodge.®* But ordi- * 
narily the agency of local or subordinate lodges or 
officers is limited by the constitution and by-laws 
of the society, and it is generally held that they 
have no power to waive conditions of reinstate- 
ment,®° especially where the laws of the society pro- 
vide that such lodges or officers shall be considered 
as the agents of the members.®® Hence the accept- 
ance of arrearages by a subordinate lodge or officer, 
without authority to waive conditions of reinstate- 
ment, will not preclude the society from contesting 
the reinstatement for failure to comply with such 
conditions,®” especially where such arrearages were 
accepted only as a deposit pending the member’s 
OntWN 358; Marantette v. L’Union 


St. Joseph, 11 OntWN 218. 
good 


inten- [a] False warranty of 


36 Mont. 325, 92 P 971, 25 LRANS 78. 
88. Societa Unione  Fratellanza 

Italiana v. Leyden, 225 Mass. 540, 114 

NE 738, LRA1917C 256. 

89. Sovereign Camp W. O. W. v. 
Tucker, 215 Ala. 509, 110 S 901. 

90. nights of Pythias v. Davis, 
203 Ill. A. 131. 

91. Authority to waive forfeiture 
generally see infra §§ 116, 117. 

92. Ala.—United Order of Golden 
pS ese v. Hooser, 160 Ala. 334, 49 S 

Nebr.—Kunes y. Sovereign Camp 
W. O. W., 110 Nebr. 338, 193 NW 735; 
Henton y. Sovereign Camp W. O. W., 
eta: 552, 127 NW 869, 138 AmSR 

Okl.—Sovereign Camp W. O. W. v. 
Chaffer, 92 Okl. 41, 217 P 353. 

S. C.—Fuller v. Sovereign Camp W. 
O. W., 136 S. C. 238, 1384 SE 238, 47 
ALR 1136; Weathers .v. Sovereign 
Camp W. O. W., 119 S. C. 402, 112 SH 
44; Crumley v. Sovereign Camp W. 
O. W., 102 S. C. 386, 86 SE 954. 

Tex.—Brotherhood of R. Trainmen 
v. Cook, (Civ. A.) 221 SW 1049. 

Wash.—Richardson y. Brotherhood 
of Locomotive Firemen, etc., 
Wash. 76, 126 P 82, 41 LRANS 320. 

[a] MTlustrations.—(1) Where the 
by-laws authorize the clerk of a local 
camp to collect arrearages from 
members who have been suspended 
for nonpayment of assessments, to 
restore their names to the member- 
ship list, and to report reinstate- 
ments to the sovereign camp, the 
clerk is the agent of the society in 
performing these duties, and his ac- 
tion in reinstating a member without 
demanding or receiving a health cer- 
tificate will bind the society where 
he acts with full knowledge that the 
member is then sick and where there 
is no fraud on the latter’s part. 
Kunes v. Sovereign Camp W. O. W., 
110 Nebr. 338, 198 NW 735; Henton v. 
Sovereign Camp W..: O. W., 87 Nebr. 
552, 127 NW 869, 138 AmSR 500. (2) 
Under Civ. Code (1912) §§ 2755, 2770, 
the clerk of a local camp was its 
representative or agent in collecting 
and transmitting dues, and it could 
not profit by his wrongful notice to a 
member, upon payment of dues by 
the member with the indication of a 
desire to be reinstated, that he had 
been reinstated, without calling his 
attention to the requirements of the 
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tional, was a fraud on his rights, and, 
if merely a mistake, the society could 
not profit by his error. Weathers v. 
Sovereign Camp W. O. W., 119 S. C. 
402, 112 SE 44; Crumley v. Sovereign 
Camp W. O. W., 102 S. C. 386, 86 SE 
(3) Where applicant for read- 
mission had submitted to the re- 
quired medical examination, had been 
accepted and recognized as a member 
and elected as such by the subordi- 
nate lodge, and had paid the subordi- 
nate lodge treasurer the necessary 
dues, his failure to sign the consti- 
tution, even though the _ signing 
thereof was required by the consti- 
tution as a prerequisite to member- 
ship, did not preclude him from be- 
coming a member and recovering: in- 
surance where he had no knowledge 
of such requirement, and where the 
subordinate lodge did not require him 
to sign the constitution, such re- 
quirement under the circumstances 
being waived. Brotherhood of R. 
Trainmen v. Cook, (Tex. Civ. A.) 221 
Sw 1049. 

93. Gaige v. Grand Lodge A. O. U. 
W., 48 Hun 137, 15 NYSt 455. 

94. Brotherhood of R. Trainmen v. 
Cook, (Tex. Civ. A.) 221 Sw 1049. 

95. Ala.—Yarbrough v. Sovereign 
Camp: W. O. W.., 210 “Alla: 188,97 S 
654; Sovereign Camp W. O. W. v. 
Gay, 207 Ala. 610, 93 S 559; Sovereign 
Camp W. O. W. v. Ballard, 19 Ala, A. 
411, 97 S 895 [certiorari den Ex p. 
Ballard, 210 Ala, 281, 97 S 901]. 

Ark.—McCann vy. Supreme Tribe B. 
H., 171 Ark. 614, 285 SW 3861. 

Cal.—Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 8 ALR 380. 

Ga.—Royal Ben, Soc. v. Naylor, 14 
Ga. A. 202, 80 SH 545. 

Ill.—Thompson y. Ancient Order of 
Gleaners, 200 Ill. A. 200; Grand Lodge 
A. O. U. W. v. Jesse, 50 Ill. A. 101. 

La.—Barganier v. Knights of Mac- 
cabees of World, 147 La. 409, 85 S 57. 

Mass.—Lyon v. Supreme Assembly 

. 8S. G. F., 158 Mass. 83, 26 NE 236. 

Mont.—Kennedy vy. Grand Frater- 
nity, 36 Mont, 325, 92 P 971, 25 
LRANS 78. 

Nebr.—Royal Highlanders v. Sco- 
vill, 66 Nebr. 218, 92 NW 206, 4 
LRANS 421. J 

Or.—Hartman y. National Council 
K. & L. S., 76 Or. 153, 147 P 931, LRA 
1915B 152. 

Ont.—St. Onge v. L’Union, etc, 15 


health.—In view of limitations upon 
the powers of the local camp clerk 
under the laws of the organization, 
he could not by any course of con- 
auct or possession of knowledge of 
insured’s bodily health bind defend-' 
ant in such manner as to estop it 
from defending upon the ground that. 
a warranty of insured as to bodily, 
conditions in application for rein- 
statement was false. Valentine v. 
Head Camp Pacific Jurisdiction W. 
Ooo 180 Cal. 192, 180 P 2, 8 ALR 

96. Grand Lodge A.’O. U. W. v.! 
King, 10 Ind. A. 639, 38 NE 352; Bar- 
ganier v. Knights of Maccabees of 
World, 147 La, 409, 85 S 57; Hartman 
v. National Council K. & L. S., 76 
Or, 153, 147 P 931, DRAI1915 mh 1525 
Sovereign Camp W. O. W. v. Roths- 
child, 15 Tex. Civ. A. 463, 40 SW 553. 

97. Ala.—Sovereign Camp W. O. 


ah v. Carrell, 20 Ala. A. 340, 101 S 
Ark,—Sovereign Camp W. O, W. v. 
Barnes, 154 Ark. 486, 248 SW 55; 


Woodmen of World v. Jackson, 80 
Ark, 419, 97 SW 673. 
Ga.—Royal Ben. Soc. v. Naylor, 14 
Ga, A. 202, 80 SE 545. 
Ill.—Thompson vy. Ancient Order of 
Gleaners, 200 Ill. A. 200. 
La.—Barganier vy. Knights of Mac- 
avrg of World, 147 La. 409, 85 S 


Mo.—Day v. Supreme Forest W. C., 
174 Mo. A. 260, 156 SW 721. 

Nebr.—Royal Highlanders v. Sco< 
vill, 66 Nebr. 2138, 92 NW 206, 4 
LRANS 421. 

Or.—Hartman v. National Council 
K. & L. S., 76 Or. 158, 147 P 931, LRA 
1915B 152. | 

Tex.—Sovereign Camp W. O. W. v. 
Bailey, (Civ. A.) 277 SW 782 [rev on 
other grounds 116 Tex. 160, 286 SW 
456, 288 SW 115, 47 ALR 876]; Ben- 
nett v. Sovereign Camp W. O. W., 
(Civ. A.) 168 SW 1023, 

Va.—Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571. : 

Ont.—Charbonneau y. L’Union St. 
Joseph, 17 OntWN 169. \ 

[a] Rule applied.—(1) Where a 
certificate and the constitution and 
by-laws required a suspended mem- 
ber to make a statement as to his 
health as a condition to reinstate- 
ment, and provided that the local 
clerk had no avthority to accept de- 
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proper reinstatement ;°8 and the fact that the local 
officer accepted the money with knowledge that the 
member was in ill health is immaterial where neither 
the society nor its authorized agents had knowledge 
thereof.°® So where the collector of past-due assess- 
ments paid by a beneficiary for the purpose of rein- 
stating the member did not know that the payment 
was made without the consent of the member, the 
society is not estopped by the collector’s acceptance 
of the same to, allege want of authority in the bene- 
ficiary to make the payment.!' In any event the ac- 
ceptance of overdue assessments by a local officer 
or body will not amount to a waiver where the 
supreme body refuses to receive them or promptly 
returns them on learning the facts.2 But the act of 
a local officer in accepting delinquent assessments 
without requiring performance of other conditions, 
even if unauthorized, may be ratified by the society 
or supreme body,’ provided it has knowledge of the 
facts.* 

Effect of custom. Where the rules of the society 
requiring applications for reinstatement to be in 
writing have customarily been violated to the so- 
ciety’s knowledge, and a member has thereby been 
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led to suppose that the requirement was not essen- 
tial, his verbal application is sufficient. So a cus- 
tom or course of conduct on the part of the society® 
or of a subordinate body thereof,’ acquiesced in and 
approved by the supreme body,’ to accept delin- 
quent assessments without inquiry as to conditions 
of health, or without requiring certificates of good 
health or other compliance with the by-laws, may 
preclude the society from asserting noncompliance 
with the requirement. But it has been held that 
the mere fact that the local secretary had, without 
authority and unknown to the society, permitted a 
member who had knowledge of its rules to pay de- 
linquent assessments without complying with the 
requirements for reinstatement does not show a cus- 
tom binding on the society. Nor will the fact that 
the member had frequently been reinstated on com- 
plianee with the required conditions amount to a 
waiver of such conditions of reinstatement upon a 
subsequent suspension.?° 

Offer to repay dues. Where a delinquent member 
had not been reinstated at the time of his death, 
a proposal by the society to settle a claim by re- 
payment of all dues did not render it liable.‘ 
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linquent payment without such state- 
ment, the payment to the society by 
a local clerk from his own funds, of 
the amount due by a suspended mem- 
ber, without a statement by the mem- 
ber as to his health, and the issuance 
of a receipt stating that such re- 
quirement was not waived, did not 
effect a reinstatement, since the 
clerk, in making payment, acted as 
the member’s agent. Sovereign Camp 
Ww. O. W. v. Ballard, 19 Ala. A. 411, 
97 S 895 [certiorari den 210 Ala. 281, 
97 S 901]. (2) The receipt of dues 
from a member, who has been auto- 
matically suspended for failure to 
pay dues, by the local secretary and 
treasurer does not constitute a 
waiver of a requirement for the pro- 
duction of a certificate of good health, 
where such local officer at the time 
ef taking the money advised the 
member that it was doubtful whether 
he could be reinstated and that it 
must depend upon the action of the 
superior officers of the company. 
Thompson v. Ancient Order of Glean- 
ers, 200 Ill. A. 200. 

[b] Acceptance of insufficient 
amount.— Where the laws of a society 
declare that the clerk of the local 
camp shall have no power to bind 
the sovereign camp by his acts or 
representations, his acceptance of 
dues or assessments from a delin- 
quent member in a sum less than 
the total amount of arrearages will 
not estop the society from contesting 
the validity of the reinstatement. 
Sovereign Camp W. O. W. v. Roths- 
child, 15 Tex. Civ. A. 463, 40 SW 553. 

98. Logia Suprema A, H. A. v. De 
Alonzo, 28 Ariz. 230, 236 P 708. 

99. Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571. 

[a] Rule applied.— The by-laws 
provided for the reinstatement of a 
Suspended member by his payment 
of assessments, if he was at the time 
of payment in good health; that 
otherwise the receipt and retention 
of the assessments should not rein- 
state him and prohibited the clerk 
of any local camp from knowingly 
receiving assessments from a _ sus- 
pended member, if at the time of ten- 
der of payment the member was in 
impaired health, A member. who had 
been suspended for nonpayment paid 
arrearages while ill, and the clerk of 
the local eamp who. received the 
money had knowledge thereof. None 
of the directors or other officers of 
the society knew of the member’s 
payment until after his death. It 


was held that the payment and the 
reception thereof by the clerk of the 
local camp did not reinstate the mem- 
ber, and the society did not waive the 
forfeiture, and was not estopped 
from setting it up as a defense. Bix- 
ler v. Modern Woodmen of America, 
112 Va. 678, 72 SE 704, 38 LRANS 571. 

1. Proctor v, United Order. Golden 
Star, 203 Mass. 587, 89 NE 1042, 25 
LRANS 370. 

2. McCann v. Supreme Tribe B. H., 
171 Ark. 614, 285 SW 361; Marshall 
v. Grand Lodge A. O. U. W.,.133 Cal. 
686, 66 P 25; Grand Lodge A. O. U. 
W. v. Jesse, 50 Ill. A. 101. 

3. Ala.—Sovereign Camp W, O. W. 
v. Ballard, 19 Ala. A. 411, 97 S 895 
Coertiorari den 210 Ala. 281, 97 S 

901]. 


Iowa.—Fahey v. Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650. 

Kan.—Mosiman v. Occidental Mut. 
Ben. Assoc., 82 Kan, 670, 109 P 4138. 

Mo.—MeBratney v. Sovereign Camp 
WwW. O. W., (A.) 253 SW 196; Keys 
v. National Council K. & L. S., 174 
Mo, A. 671, 161 SW 345. 

Wash.—Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809; Shultice v. Modern Woodmen 
of America, 67 Wash. 65, 120 P 531; 
Schuster v. Knights, & Ladies of Se- 
curity, 60 Wash. 42, 110 P 680, 140 
AmSR 905, 

[a] Dlustration.—Where the offi- 
eer of a local lodge to whom assess- 
ments are payable accepts a delin- 
quent payment without requiring a 
certificate of good health as required 
by the by-laws, his act is adopted by 
and becomes binding upon the asso- 
ciation, where the general secretary 
received the money and notified the 
beneficiary, after death of the mem- 
ber, that the payment was unavail- 
ing, giving no reason, except the mis- 
taken one that the amount was in- 


sufficient. Mosiman v. Occidental 
rer Ben. Assoc., 82 Kan. 670, 109 P 
13, 


4 Sovereign Camp W. O. W. v. 
Ballard, 19 Ala. A. 411, 97 S 895 [cer- 
tiorari den 210 Ala. 281, 97 S 901]. 
And see cases supra note 3, 

[a] There is no ratification of an 
unauthorized reinstatement by a lo- 
cal clerk because of the retention of 
the amount which the suspended 
member owed, on receipt thereof 
from the local clerk, without knowl- 
edge that the tatter had reinstated 
the member without a stafement by 
him as to his health and freedom 
from certain habits, as required by 


the laws of the society. Sovereign 
Camp W. O. W. vy. Ballard, 19. Ala. 
A... 411,..978 895 [certiorari den 210 
Ala. 281, 97 S 901]. 

53 Lounsbury v. Knights of Mac- 
cabees of World, 128 eyes Div. 394,, 
112 NYS 921 [aft 199 N. ¥. 573 mem, 
93 NE 377 mem]. 

6 Lang v. North American Union, 
226 Ill. A. 31; Jakes v. North Ameri- 
can Union, 186 Ill, A. 1; Worley v. 
Supreme Lodge R. A., 88 Nebr. 440, 
129 NW 984. 

7 Walker v. American Order of 
Foresters, 162 Ill. A, 30. 

8 Ark.—Sovereign Cam w. Oo. 
cp vy. Pearson, 155 Ark. 328 244 SW 

Iowa.—Fahey v. Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650. 

Ky.—National Mut. Ben. v. Jones, 
7 KyL 751, 759, 18 Ky. Op. 1084. 

Mo.—Glenn y. Security Ben. Assoc., 
(A.) 253 SW 802; Kelly v. National 
Council K. & L, S., (A.) 241 SW 74. 

Tex.—Sovereign Camp W. O. W. v. 
Hines, (Civ. A.) 273 SW 927. 

[a] Ilustration.—Where the local 
camp had authority under its by- 
laws to establish a camp fund and 
use it to defray its expenses and in 
whatever manner it deemed proper, 
and it followed the custom of paying 
delinquent dues therefrom and per- 
mitting delinquent members to pay 
at their convenience, without comply- 
ing with the by-laws as to reinstate- 
ment, the order acquiescing in such 
custom was estopped from insisting 
on a forfeiture because of noncom- 
pliance with the by-laws by a de- 
linquent member. Sovereign Camp 

. v. Pearson, 155 Ark. 328, 
244 SW 344 [dist Sovereign Camp W. 
O. W. v. Barnes, 154 Ark. 486, 243 SW 
55 (where it was held that the mere 
fact that other members had at dif- 
ferent times been reinstated with- 
out providing health certificates was 
insufficient to show a waiver or es- 
toppel) ]. 

9. Fraternal Union of America vy. 
Hurlock, 33 Tex. Civ. A. 78,75 SW 539, 

10. Rice v. Grand Lodge A Orot.! 
W., 103 Iowa 6438, 72 NW 770; Jen- 
kins y. Ancient’ Order of United 
Workmen, 93 Kan. 324, 144 P 223; 
Hay v. People’s Mut. Beney. Assoc.,: 
143 N. C. 256, 55 SE 623. 

Custom or course of dealing as 
waiving provisions as to time or 
mode of s—payment of assessments see 
infra § 123. 

11. National Americans v. Howell, 
136 Ark. 355, 206 SW 670. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Provisions against waiver. In some jurisdictions 
it has been held that a by-law which provides that 
the receipt and retention of dues or assessments 
from a suspended member shall not have the effect 
of a reinstatement, in case the member is not in 
good health, is invalid, and hence, by the receipt 
and retention of such payments with knowledge of 
the member’s ill health, the society is precluded 
from asserting the invalidity of the reinstatement 
because of failure to comply with the health re- 
quirement.’? But in other jurisdictions similar pro- 
visions have been indorsed.1* Where the laws of the 
society, pursuant to statutory authority, declare that 
no subordinate body or its officers or members shall 
have power to waive provisions of the laws and 
constitution of the society, the acceptance of over- 
due assessments by a local officer does not ordi- 
narily waive conditions of reinstatement.1* But 
such prohibition does not prevent waiver by the 
supreme officer,1> and in some eases it has been held 
that the prohibition does not prevent a waiver by 
a local officer who in fact is the agent of the su- 
preme body in collecting and transmitting dues and 
assessments.1® 

Effect of statute. A statutory provision that ac- 
ceptance of past-due assessments by a benefit society 
waives objection to nonpayment when due does not 
affect provisions of the certificate and by-laws that 
a tender of such dues is a warranty of good health, 
and that acceptance does not reinstate insured if he 


12, Wagner v. Security Ben. 
Assoc., (Mo. A.) 276 SW 81; Glenn v. 
Security Ben. Assoc., (Mo. A.) 253 
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Grant, 21 Ala. A. 84, 105 S 438. 
Iowa.—McRaith v. Grand Lodge A. 
O. U. W., 149 Iowa 148, 126 NW 321; 


[450.7 131 


is not in good health.17 

[§ 109] e. Operation and Effect.'* Reinstatement 
does not give rise to a new contract of insurance ; 
it operates merely to revive and continue the origi- 
nal contract,’® although it has been held that a mem- 
ber may, at ‘thie time of his reinstatement, enter into 
a new agreement in respect of the payment of 
benefits.2° Nor does reinstatement entitle the mem- 
ber to benefits which accrued while he was in de- 
fault. Under the provision of some by-laws a 
member in arrears for more than a specified period 
cannot, by the payment of his indebtedness, entitle 
the beneficiary to any benefits for death from sick- 
ness contracted while the member was in default,?? 
and this applies where the fatal illness demonstrated 
itself after application for reinstatement but before 
the member was finally enrolled on the books of the 
supreme body.?? <A by-law providing that if a 
member is in arrears. when taken sick he shall not 
be entitled, by paying up such arrearages, to bene- 
fits during such sickness is not waived by the ac- 
ceptance of arrearages from a member who was in 
arrears at the beginning of his sickness.24 A provi- 
sion in the rules of the society that a member is 
not entitled to benefits for a specified time after 
payment of arrearages is reasonable and valid,”> and 
a reinstatement by such payment does not entitle 
the member to benefits accruing before the expira- 
tion of the prescribed time.2® If the member dies 
before the expiration of the prescribed time after 
13 Daly 1. 

Oh.—Geis v. Order of United Com- 
mercial Travelers, 9 Oh. A. 391, 29 


SW 802; Kelly v. National Council] Lindsey v. Western Mut. Aid Soc.,|O. C. A. 475. 
K. & L. S., (Mo. A.) 241 SW 74;| 84 Iowa 734, 50 NW 29. S. C.—Hope v. Travelers’ Protec- 
Godwin v. National Council K. & L. N. Y.—Peo. v. Chapter Gen. of | tive Assoc., 130 S. C. 381, 126 SE 45. 


S., 166 Mo. A. 289, 297, 148 SW 980; | America K. S. 


J. & M., 


198: N.Y. 15, {a] Rule applied.—Where the con- 


Shultice v. Modern ‘Woodmen of|90 NE 1134. stitution of a society provided that 
America, 67 Wash. 65, 120 P 531; N. C.—Lovick v. Providence Life |a member ceased to be a member on 
Schuster v. Knights & Ladies of Se-| Assoc., 110 N. C. 98, 14 SE 506 (thus | nonpayment of dues when due, but 
curity, 60 Wash. 42, 110 P 680, 140] distinguishing reinsurance). could be reinstated on payment 


AmSR 905. 
“The defendant has no legal right 
to receipt and retain delinquent dues 


Ont.—Long vy. Ancient Order of 
United Workers, 25 Ont. A. 147 (thus 
distinguishing the renewal 


within thirty days, and denied bene- 
fits to a member injured between 


of the|the date of default and the date of 


and assessments until the member 
dies and then assert that there was 
no waiver of forfeiture. It amounts 
to an assertion of the right, that, if 
the member was sick and recovered, 
the forfeiture was waived, but, if he 
died, the forfeiture was not waived.” 

Godwin y. National Council K. & L. 

S., supra. : 
13. Bartlomiejezak v. Sovereign 

Camp W. O. W., 218 App. Div. 228, 

218 NYS 157; Riess v. Supreme Con- 

clave I. O. Hi; 177 App. Div. 845, 164 

NYS 878. 

14. Yarbrough v. Sovereign Camp 
WwW. O. W., 210 Ala. 188, 97 S 654; 
Sovereign Camp W. O. WwW. vy. Gay, 
907 Ala. 610, 93 S 559; Sovereign 
Camp W. O. . v. Carrell, 20 Ala. 
A. 840, 101 S 914; Supreme Lodge 
F. B. v. Grijalva, 28 Ariz. I 4235 JP 
397, 399 [cit Cyc]; Riess v. Supreme 
Conclave I. O. H., 177 App. Div. 845, 
164 NYS 878. 

15. Yarbrough v. Sovereign Camp 
Ww. O. W., 210 Ala. 188, 97 S 654; 
Sovereign camp Wi On Ws EY, Eastis, 
210 Ala. 29, 96 S 866. 

16. Crumley v. Sovereign Camp 
Ww. O. W., 102 S. C. 386, 86 SE 954. 

17. Logia Suprema A. H. A. vy. De 
Alonzo, 28 Ariz. 230, 236 P 708; Su- 
preme Lodge F. B. v. Grijalva, 28 
Ariz; 77, 235 P 397. 

18. Cross references: 

Generally see Insurance § 646; Life 
Insurance § 244. 

Application for reinstatement as 
waiver of member’s right to con- 
test forfeiture see infra § alelaig 

Reinstatement as waiver of nonpay- 
ment of future assessments see 
infra § 119. 

19. Ala.—Sovereign Camp Ww. O. 
WwW. v. Adams, 204 Ala. 667, 86 S 737; 
International Assoc. of Machinists v. 


contract of insurance). 

[a] Rule applied.—Where a sus- 
pended member is readmitted pursu- 
ant to its rules, providing for rein- 
statement of suspended members, and 
declaring that, on compliance there- 
with, the beneficiary certificate shall 
be held renewed, the issuance of an- 
other certificate is unnecessary on 
the reinstatement of a suspended 
member, and, although another certi- 
ficate is then issued, the original 
certificate is revived and continued 
in force, and a recovery must be 
predicated on the original certificate 
as thus renewed. McRaith v. Grand 
Lodge A. O. U. W., 149 Iowa 148, 126 
NW 321. 

[b] Construction of by-law.—A 
by-law which provided for payment 
of funeral benefits on death of mem- 
ber who for one year prior to his 
death was continually in good stand- 
ing, and that a member fifteen days 
in arrears is not a “beneficial mem- 
ber” but may become such thirty 
days after payment of arrearages, 
does not preclude a right to benefit 
for death of a member who had been 
eontinually in good standing for over 
a year, who then became delinquent, 
and who died more than thirty days 
after paying arrearages, since he ‘‘be- 
came beneficial” after the thirty days 
had restored him to all previously 
acquired rights. Brande v. Fallon, 
169 NYS 126. 

20. O’Brien v. Brotherhood of 
Union, 76 Conn. 52, 55.A 577. 

Sete Us S.—Order of United Com- 
mercial Travelers v. Belue, 263 Fed. 
502. 

Iowa.—Fee v. National Masonic 
Acc. Assoc., 110 Iowa 271, 81 NW 483. 

N. Y.—Coyne v. New York Long- 
shoremen’s Protective Assoc, No. 3, 


reinstatement, a member could not 
recover benefit for injury sustained 
during the period of delinquency, al- 
though the Society retained premium 
paid within thirty days after de- 
fault, since the only effect thereof 
was to reinstate the policy from the 
date of payment. Hope v. Travelers’ 
Protective Assoc., 130 S. C. 381, 126 
SE 45. To same effect Nagel v. Gras- 
burger, 57 Hun 585, 10 NYS 503. 

22. South Side Trust Co. v. Long, 
75 Pa. Super. 153; Towsen es Green, 
22 Pa. Dist. 130, 40 Pa. Co. 

23. Honea v peri 

No. 27 J. O. U, A. M., 189 Tenn. 21, 
201 SW 127. 
Stay Nagel v. Glasburger, 10 NYS 
25. Young v. Aolian Council No. 
17, 59 Pa. Super. 174; RUS Vv. 
Philadelphia Lodge No. 15 Pa. 
oa ea And see cases tes notes 
26 


“Cousiett 


fa] In New York (1) such provi- 
sions in the laws of unincorporated 
mutual benefit associations have been 
held reasonable and binding. Stan- 
ton v. Eccentric Assoc. of Firemen, 
ete., 130 App. Div. 129, 114 NYS 480; 
Hart vy. Adams Cylinder, etc., Press 
Printers’ Assoc., 69 App. Div. 578, 
75 NYS 110; Hess v. Johnson, 41 App. 
Div. 465, 58 NYS 983. (2) But simi- 
lar provisions in the laws of mutual 
benefit corporations have been held 
unreasonable and void. Burns v. 
Manhattan Brass Mut. Aid Soc., 102 
App. Div. 467, 92 NYS 846. 

26. Capital City Ben. 
55 App. (D. C.) 214, 4 .F. 
(2d) 290; Wall v. Brotherhood of 
Painters, 165 Tll. A. 59; Morris v. 
Silver Crescent Council, 19 Pa. Dist. 
969; Bak Vv. ie A ‘Lodge No. 123 
KeP;, 6" Pas Co. B: 


Soc v. 
Travers, 
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payment of arrears his beneficiary cannot recover ;** 
but if he dies after’the expiration of that time his 
beneficiary can recover, although death results from 
the 


sickness which began during 


period.?§ 


Time from which payment on reinstatement runs. 
Where the insurance contract provided for payment 


of dues semiannually in advance 


specified date, and a member who had been delin- 
quent was later reinstated on paying his dues, the 
term for which such payment was 
six.months from the time they were due and not six 
months from the time of reinstatement.?° 

Effect of statements in application. 
member is properly suspended for nonpayment of 
dues, his statements made in an application for 
reinstatement are binding;°° but it is otherwise if 


his suspension was lmproper.*+ 
[§ 110] D. Estoppel or Waiver 


27. Ala.— Union Cent. Relief 
Assoc. v. Thomas, 2138 Ala. 666, 106 
S 133. 

Ga.—Royal Ben. Soc. v. Naylor, 
14 Ga. A. 202, 80 SE 545. 

Ill.—Wall v. Brotherhood of Paint- 
ers, 165 Ill. A. 59. 

La.—Murray v. Dera Knights of 
Friendship, etc. 5 La. A. 110; Lo 
Cicero v. Societa Italiana Di M. B. 
Christoforo Colombo, 1 La. A. 263. 

N. H.—McGillon vy. United Broth- 
erhood of Carpenters, etc., 77 N. H. 
590, 89 A 301. 

Pa.— Young vy. AXolian Council No. 
17, 59 Pa. Super. 174; Simms v. Bal- 
timore Mut. Aid Soc., 15 Pa. Co. 642; 
Phillips v. Baltimore Mut. Aid Soc., 
41 WklyNC 291. 

Tenn.—Honea v. American Coun- 
ceil No. 27. J..O, U. A. M,, 1389 Tenn. 
21, 201 SW 127. 

{a] Construction of by-law.— A 
by-law, providing that any member 
in arrears whd pays up such arrears 
shall not be entitled to benefits until 
six months from such payment, does 
not mean that the benefit need not 
be paid until six months after the 
arrears are paid up, but prevents 
any recovery if a member dies within 
six months after payment of ar- 
Stanton v. Eccentric Assoc. 
130 App. Div. 129, 


Shiffler 
Pa...Dist. 


rears. 
of Firemen, etc., 
114 NYS 480. 

28. Tucker iy. George 
ieee hl J. cOs). +A M920 


Bes Travelers’ Protective Assoc. v. 
Ziegler, (Tex. Civ. A.) 250 SW 1115. 
30. Supreme Ruler of Mystic Cir- 


cle v. Darwin, 201 Ala. 687, 79 S 259. 
31. Supreme Ruler of Mystic Cir- 
cle v. Darwin, supva. 


32. Waiver or estoppel as to: 
Contents and validity of by-laws see 
supra § 26. 
Defects in formation of contract see 
. Supra §§ 15-17. 
par wre! of beneficiary see infra 
135. 


Reinstatement see supra § 108. 
rr Bs of assessment see 
53. 

Refusal to accept tender of assess- 
ment as waiver of right to demand 
tender or payment of Sgnacnnens as- 
sessments see supra § 9 


Supra 


33. See supra §§ 50. 

34. See supra §§ 81-98.' . 

35. Railway Passenger, etc., Sens 
ductors’ Mut. Aid, etc., Assoc. 


Tucker, 157 Ill. 194, 42 NE 398, 44 NE 
286 [rev 54 Ill. A. 445]; Wintergerst 
v. Court of Honor, 185 Mo. A. 373, 170 
SW 346. 

36. See Insurance §§ 565-641; Life 
Insurance §§ 260-275. 

37. U. S.—Keatley v. Grand Fra- 
ternity, 198 Fed. 272. 

Ala. —-Sovereign Camp W. O. W. v. 
Eastis, 210 Ala. 29, 96 S 866; Wood- 
men of World y, Alford, 206 Ala. 18, 
89 S 528: Sovereign Camp W. O. W. 


“ 
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or Forfeiture?2—1. In General—a. Doctrine Applied 
as against Society. It has been seen that a beneficial 
or fraternal society which has issued a certificate 
of insurance may avoid the same for fraud, mate- 


rial miserpresentation, or breach of affirmative war- 


on or before a 


made expired 


Where a 


subsequent.** 


sory warranty or condition subsequent. 
ciety may, however, whether incorporated or not,*® 
in accordance with the general rules of insurance,*® 
estop itself from asserting these grounds of avoid- 
ance or forfeiture; and independent of any techni- 
cal estoppel the society may waive the right to avoid 
the certificate for fraud, misrepresentation, 
breach of warranty or condition precedent, or waive 
performance of a promissory warranty or condition ' 
There is a distinction between waiver 


ranty or condition precedent;** and that it may 
declare a forfeiture of benefits for breach of promis- 


t.34 


The so- 


or 


and estoppel,®® waiver being an intentional abandon- 


as to Avoidance 


v. Allen, 206 Ala. 41, 89 S 58; Wood- 
men of World vy. McHenry, 197 Ala. 
541, 73 S 97. 

Ark.—Sovereign Camp W. O. W. v. 
Newsom, 142 Ark. 132, 219 SW 759; 
Mosaic Templars of America Vv. Jones, 
99 Ark, 204, 137 SW 812. 

Cal.—Murray v. Home Ben. Life 
Assoc., 90 Cal. 402, 27 P 309, 25 AmSR 


133. 
D. C.—National Ben. Assoc. y. El- 
zie, 35 App. 294. 


Ga.—Supreme Lodge K. P. v. Few, 
138 Ga. 778, 76 SE 91. 
Ill.—Wood vy. Supreme Ruling F. 


M. C., 212 Tll. 532, 72; NE 783 [rev 114 
Ill, A. 431]; Cloverdale v. Royal Ar- 


canum, 193 Ill. 91, 61 NE 915; Reilly 
v. Catholic Order of Foresters, 209 Ill. 
A. 329; Dugan y. International Assoc. 
of Bridge, etc., Workers, 202 Ill. A. 
oe O’ Malley v. Supreme Council C. 


A., 165 Ill. A. 186; Beggs v. 
See eee Council CL KK. his Ai 4e6 
Ill, A. 168 


Ind.—Sweetser vy. Odd Fellows Mut. 
Aid Assoc., 117 Ind. 97, 19 NE 722. 

Iowa.—Fahey v. Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650; Trotter v. Grand Lodge ‘I. 
L. H., 132 Iowa 513, 109 NW 1099, 7 
LRANS 569, 11 AnnCas 533; Watts v. 
Equitable Mut. Life Assoc., 111 Iowa 
90, 82 NW 441. 

Ky.—Mutual Protective League v. 


Walker, 163 Ky. 346, 173 SW 802; 
National Mut. Ben. Assoc. v. Jones, 84 
Ky. 110 


Minn.—Marcus v. National Council 
K. :& L. S., 127 Minn. 196, 149 NW 
197; Wiberg v. Minnesota Scandi- 
navian Relief Assoc., 73 Minn. 297, 
76 NW 387; Mee vy. Bankers’ Life As- 
soc., 69 Minn. 210, 72 NW 74. 


Mo.—Castens v. Fraternal Aid 
Union, (A.) 255 SW 966; Reid v. 
Brotherhood of R. Trainmen, (A.) 


232 SW 185, 192 [cit Cyc]; Hanheide 
v. Supreme Tribe B. H., (A.) 223 SW 
684; Ceresia v. St. Guiseppe Mut. Aid 
Working Men’s Assoc., (A.) 211 SW 
81; Wintergerst v. Court of Honor, 
185 Mo. A. 3738, 170 SW 346; Galvin 
v. Knights of Father Mathew, 169 Mo. 
A. 496, 155 SW 45; Zahm v. Royal 
Fraternal Union, 154 Mo. A. 70, 133 
SW 374; Shartle v. Modern Brother- 
hood of America, 139 Mo. A, 433, 122 
SW 11389; Edmonds vy. Modern Wood- 
men of America, 125 Mo. A, 214, 102 
SW 601; Cline v. Sovereign Camp W. 
O. W., 111 Mo. A. 601, 86 SW 501; 
Lavin v. Grand Lodge A. O. U. Ww. 
104 Mo. A. 1, 78 SW 325; Andre v. 
Modern Woodmen of America, 102 
Mo. A. 377, 76 SW 710; Chadwick v 
eee of Triple Alliance, 56 Mo. A. 

Nebr.—Modern Woodmen of Amer- 
ica v. Lane, 62 Nebr. 89, 86 NW 943. 

N. J.—Ostmann v. Supreme Lodge 
Ki & a. H., 85 Ne deh CSO peo, me omen 
949 [cit Cyc]. 

N. Y.—Gienty v. Knights of Colum- 


ment or relinquishment of a known right,*® or such 


Y¥. 103,492" NE*11t5) (20 
AnnCas 928; Kenyon v. Knights 
Templar, ete., Mut. Aid Assoc., 122 
N. Y. 247, 25 NE 299; Munch v. Al- 
brecht, 137 App. Div. 27, 111) N¥S 
209; Baker v. New York ‘State Mut. 
Ben. Assoc., 45 Hun 588, 9 NYSt 653 
[aff 112 N. Y. 672 mem, 20 NE 416 
mem]; Montano v. Missanellese Soc. 
of Mut. Aid, 72 Misc. 515, 130 NYS 
455; Wendt v. Order Germania, 8 
NYSt 351. 

Okl.—Sovereign Camp W.'O. W. v. 
Pettigrew, 98 Okl. 138, 224 P 545. 

Ss. C.—Sparkman vy. Supreme Coun- 
CILLA’ EH, bt St C2 26352 e oo 

Tenn.—Hale v. Sovereign Camp W. 
O. W., 143 Tenn. 555, 226 SW 1045; 
Independent Order of Foresters v. 
Cunningham, 127 Tenn. 521, 156 SW 
192, 5 ALR 1569. 

Tex.—Baker v. Fort Worth Mut. 
Benev. Assoc., 115 Tex. 300, 280 SW 
105; Bankers’, ete., Mut. Ben. Assoc. 
v. Stapp, 77 Tex. 517, 14 SW 168, 19 
AmSR 1772;.Calhoun v. Maccabees, 
(Commn. A.) 241 SW 101; Sovereign 
Camp W. O. W. v. Ray, (Civ. A.) 262 
SW 819; Sovereign Camp W. O. W. v. 
Miller, (Civ. A.) 220 Sw 635; Lone 
Star Ins. Union y. Brannan, (Civ. A.) 
184 SW 691; Home Circle Soc. No. 1 
v. Shelton, (Civ. A.) 81 SW 84. 

Utah.—Moran v. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

W. Va.—Chambers vy. Great State 
Council I. O. R. M., 76 W. Va. 614, 
86 SE 467. 

Can.—Royal Guardians v. Clarke, 
49 Can. S. C. 229, 17 DomLR 318 
[dism app 21 Que. K. B. 541]. 

Ont.—Doidge v. Dominion Council 
Re Ty) Ty 41 Onb tar tear 1 Onis 


485. 

38. Sovereign Camp W. O. W.-v. 
Newsom, 142 Ark. 132, 219 SW 1759; 
Beggs v. Supreme Council C. K. & L. 
A., 146 Ill, A. 168; Galvin v. Knights 
of Father Mathew, 169 Mo. A. 496, 
155 SW 45; Reed v. Bankers’ Union 
of World, 121 Mo. A. 419, 99 SW 55; 
Homesteaders’ L, Assoc. v. Holden, 
(Tex. Civ. A.) 288 SW 242; Sovereign 
Camp W. O. W. v. Nigh, (Tex. Civ. 
A.) 223 SW 291; Sovereign Camp W. 
O, W. v. Putnam, (Tex. Civ. A.) 206 
SW 970. 

39. Ark.—Sovereign Camp W. O. 
ee Newsom, 142 Ark. 132, 219 SW 

Ilowa.—Fahey v. Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650; Hexom vy. Knights of Macca- 
bees of World, 140 Iowa 41, 117 NW 
19; Newton vy. Catholic Order of For- 
esters, 138 Iowa 464, 114 NW 893, 24 
LRANS 1030. Compare Trotter v. 
Grand Lodge I. L. H., 132 Iowa 513, 
109 NW 1099, 7 LRANS 569, 11 Ann 
Cas 533 (holding that whether a 
waiver of forfeiture of a certificate of 
insurance will be found in any par- 
ticular case depends not on the inten- 
tion of the insurer against whom it is 


bus, 199 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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conduct as warrants an inference of such relinquish- 
ment,*° and estoppel being a preclusion by conduct 
from asserting rights which might otherwise have 
existed.*4 A technical estoppel does not arise unless 
the member has been misled to his prejudice ;*? 
while a waiver may be sustained by circumstances 
which do not present the strong equities which 
would be required to create an estoppel.*# Neverthe- 
less it has been held that, where conduct is relied 
on to constitute a waiver, the elements of estoppel 
must exist,** and it must appear that the member 
was induced by the society to do or omit some act 
which otherwise he would not have done or omit- 
ted.4® But, while the distinction between ‘‘waiver’’ 


asserted, but on the effect which its 
conduct or course of business has had 
upon insured, and this rule is appli- 
cable where insurer acts under a mis- 
take). 

Mass.—Ulman v. Supreme Com- 
mandery U. O. F. C., 220 Mass. 422, 
107 NE 960. 

Mo.—Watkins v. Brotherhood of 
American Yeomen, 188 Mo. A. 626, 
176 SW 516; Galvin v. Knights of 
Father Mathew, 169 Mo. A. 496, 155 
SW 45; Francis v. Supreme Lodge A. 
O. U. W., 150 Mo. A. 347, 130 SW 500. 

Mont.—Osborne v. Supreme Lodge 
K. P., 69 Mont. 361, 222 P 456. 

Nebr.—Sawyer v. Sovereign Camp 
W. O. W., 105 Nebr. 395, 181 NW 191. 

N. H.—Kilgore vy. Loyal Protective 
Assoc,, 78 N. H. 498, 102 A 344, 

Or.—Miller v. Head Camp Pacific 
preselection W. .O. W., 45 Or. 192, 77 
P8 


Pa.—Aldridge v. Baltimore, etc., R. 
Co., 21 Pa. Dist. 892. 

Tex.—Sovereign Camp W. O. W. 
v. Putnam, (Civ. A.) 206 SW 970. 

Effect of want of knowledge of 
facts giving right to avoid or forfeit 
contract see infra § 113. 

40. Beggs v. Supreme Council C. 
K. & L. A., 146 Ill. A. 168; Fahey v. 
‘Ancient Order of United Workmen, 
187 Iowa 825, 174 NW 650; Hexom 
v. Knights of Maccabees of World, 
140 Iowa 41, 117 NW 19; Keys v. Na- 
tional Council K. & L. S., 174 Mo. A. 
671, 679, 161 SW 345; Kilgore v. Loyal 
ihe wast Assoc., 78 N. H. 498, 102 A 


' “While it is sometimes said that 
waiver is a matter of intention, this 
does not mean that the one alleged 
to have waived must have expressly 
or purposely intended to waive. The 
waiver arises from the knowingly 
doing of inconsistent acts. The in- 
tention to waive is gathered from 
what is done, and if a person, with 
knowledge of the facts, does some- 
thing inconsistent with a right or of 
his intention to rely on it, his act will 
constitute a waiver even though he 
may not have had in mind any pur- 
pose or intention to waive.” Keys v. 
National Council K. & L. S., supra. 

41. Sovereign Camp W. O. W. v. 
Newsom, 142 Ark. 132, 219 SW 759. 
And see cases infra note 42. 

“While the terms ‘waiver’ and 
‘estoppel’ are often inaccurately used 
as synonymous, there is a marked dis- 
tinction between the terms and the 
facts which are required to establish 
one or the other. One reason for the 
confusion in the use of the words is 
that a valid and complete waiver may 
be said to effectually estop one party 
from a claim against the other. A 
waiver is the relinquishment of some 
right by word. or conduct, while an 
estoppel arises from the perpetration 
of a wrong or a fraud which’has mis- 
led another to his hurt or injury, and 
from which justice and equity would 
prevent him from receiving profit or 
benefit. It is such conduct as to 
which equity says, ‘He who hath com- 
mitted iniquity shall not have equity.’ 
Estoppel quite uniformly is held to 
apply only to matters of fact, and 
every case must depend upon its own 
peculiar circumstances.” Sovereign 
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the society.*9 


pel or waiver, 


Camp W. O. W. v. Nigh, (Tex. Civ. 
A.) 223 SW 291, 292. 

42. Sovereign Camp W. O. W. v. 
Jones, 11 Ala. A. 433, 66 S 834; Sov- 
ereign Camp W. O. W. v. Rodriguez, 
(Tex. Civ. A.) 249 SW 266; Sovereign 
Camp W. O. W. v. Nigh, (Tex. Civ. 
A.) 223 SW 291; Carter v. Sovereign 
Camp W.O!) W., (Tex. Civi‘A.)° 220 
SW 239; Sovereign Camp W. O. W. 
Br (Tex. Civ: A.) 206 SW 

[a] Health of applicant.—Since 
“estoppel” arises when by the fault 
of one party another has been in- 
duced ignorantly or innocently to 
change his position for the worse so 
that it would operate as a virtual 
fraud upon him to allow the party by 
whom he has been misled to assert 
the right in controversy, a fraternal 
benefit association is not estopped to 
assert forfeiture of the certificate 
because insured was in poor health 
when it was delivered to him, where 
no one changed his position for the 
worse on account of the delivery. 
Sovereign Camp W. O. W. v. Rodri- 
guez, (Tex. Civ. A.) 249 SW 266. 

{b] Engaging in prohibited occu- 
pation.—Where the by-laws provided 
for the expulsion or other punish- 
ment of a member engaging in the 
saloon business and required notice 
and payment of additional assess- 
ments to avoid nullification of the 
benefit certificate, the beneficiary can- 
not recover on the theory that the 
association was estopped to rely on 
the defense that insured éngaged in 
such business without giving the re- 
quired notice without showing reli- 
ance by insured upon his being ex- 


pelled in accordance with the by- 
laws. Carter v. Sovereign Camp W. 
O.- W., :CPex. Civ. Al) 220° SW 239. 


43. Ala.—Sovereign Camp W. O. 
W. v. Allen, 206 Ala. 41, 89 S 58. 

Ill. Beggs v. Supreme Council C. 
K,.& i A., 146-Tll: A, 168. 

Kan.—Lucas v. Brotherhood of 
American Yeomen, 105 Kan. 700, 704, 
185 P 901. 

Nebr.—Modern Woodmen of Amer- 
ica v. Lane, 62 Nebr. 89, 86 NW 943. 

Okl.—Sovereign Camp W. O. W. v. 
Pettigrew, 98 Okl. 138, 224 P 545. 

Tex.—Sovereign Camp W. O. W. v. 
Putnam, (Civ. A.) 206 SW 970. 

“This court is committed to the 
view that the principles of estoppel 
are not essential to a waiver in de- 
nying liability.”” Lucas v, Brother- 
hood of American Yeomen, supra. 

44, Larkin v. Modern Woodmen of 
America, 163 Mich. 670, 127 NW 786; 
Crawford v. North American Union, 
193 Mo. A. 448, 182 SW 1043; Kennedy 
vy. Grand Fraternity, 36 ont, 325, 
339, 92 P 971, 25 LRANS 78; Squier 
v. Grand Fraternity, 25 Pa. Dist. 909; 


Hemphill County Home Protective 
Assoc. v. Richardson, (Tex. Civ. A.) 
264 SW 294, 


“The doctrine of waiver has for its 
very existence the assumption that 
by reason of the action of the society 
the insured has been misled to his 
prejudice.” Kennedy v. Grand Fra- 
ternity, supra. 

[a] MIlustration.—Where a mem- 
ber paid an assessment in March 
which, under the laws of the society, 


Waiver or estoppel after death of member. 
society may so conduct itself, even after a mem- 
ber’s death, as to preclude it, on the ground of estop- 
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and ‘‘estoppel’’ exists, the dividing line is often- 
times shadowy, and in the law of: insurance the 
terms are quite often used interchangeably.*® 
new agreement*’ or new consideration*® is necessary 
to constitute an effectual waiver. 
tion not to waive a forfeiture cannot defeat the 
legal effect of unequivocal and deliberate acts of 


No 


A secret inten- 


The 


from avoiding the contract or 


declaring a forfeiture because of acts or omissions 
of the member in his lifetime.®° ; 


was required to be paid in February, 
the delay being due to a misunder- 
standing and not in reliance on any 
act of the society inducing him to 
believe. that the February assessment 
could be paid in March, there was no 
waiver of a default. Crawford v. 
North American Union, 193 Mo. A. 
443. 451, 182 SW 1043 (where the 
court said: ‘‘Waiver in a case of 
this kind contains the element of 
estoppel, and estoppel is based on in- 
ducing a party to act to his injury 
different than he would: have- done 
otherwise’’). 

45. Sovereign Camp W. O: W. v. 
Allen, 206 Ala. 41, 89 S 58; Fahey v. 
Ancient Order of United Workmen, 
187 Iowa 825, 174 NW 650; Hexom v. 
Knights of Maccabees of World, 140 
Iowa 41, 117 NW 19. 

46. Sovereign Camp W. O, W. v. 
Newsom, 142 Ark. 132, 219 SW 1759; 
Homesteaders’ L. Assoc. y. Holden, 
(Tex. Civ. A.) 288 SW 242. 

[a] “hat which is often referred 
to as a waiver is not a pure waiver, 
but is an application of the principles 
of estoppel.” Homesteaders’ L. As- 
soc. v. Holden, (Tex: Civ. A.) 288 SW 
242, 244. 

47. Mee v. Bankers’ Life Assoc., 
69 Minn, 210, 72 NW 74; Keys v. Na- 
tional Council K. & L. S.; 174 Mo. A. 
671, 161 SW 345; Modern Woodmen 
of America v. Lane, 62 Nebr. 89, 86 
NW 9438; Sovereign Camp W. O. W. v. 
Pettigrew, 98 Okl. 188, 224 P 545. 

48. Baker v. New York State Mut. 
Ben. Assoc., 45 Hun 588, 9 NYSt 653 
[aff 112 N. Y. 672 mem, 20 NE 416 


49. Mee v. Bankers’ Life Assoc., 
69 Minn. 210, 72 NW 74; Modern 
Woodmen of America v. Lane, 62 
Nebr. 89, 86 NW 943. 

50. Ala.—Sovereign Camp W. O. 
W. v. Tucker, 206 Ala, 562, 90 S 801. 

Ill.—Stijefel v. Amalgamated Sheet 
Metal Workers’ Local Union No. 78 I. 
A?, 208 Til. A. 121. 

Ind.—Masonic Mut, Ben. Assoc. v. 
Beck, 77 Ind. 203, 40 AmR 295; Su- 
preme Tent K. M. W. v. Volkert, 25 
Ind. A, 627, 57 NE 203; Supreme Tribe 
B. H. v. Hall, 24 Ind. A. 316, 56 NE 
780, 79 AmSR 262. 

Kan.—Modern Woodmen of Amer- 
hy v. Jameson, 48 Kan. 718, 30 P 

OU. 

Ky.—Mutual Protective League vy. 
Walker, 163 Ky. 346, 173 SW 802, 

Mich.—Lord vy. National Protective 
Soc., 129 Mich. 335, 88 NW 876, 134 
Mich. 357, 96 NW 443. 

Mo,—Keys v. National Council K. & 
LS. 174 Mo. A. 671,. P61 Sw 345. 

Nebr.—Bergeron v. Modern Broth- 
erhood of America, 83 Nebr. 419, 119 
NW 681. 

N. Y.—Beil v. Supreme Lodge K. 
Ey, 80 App. Div. 609) 80° NYS” Wis 
Lamb v. Prudential Ins. Co., 22 App. 
Div. 552, 48 NYS 123; Shay v. Na- 
seeon Ben. Soc., 54 Hun 109, 7 NYS 

Tex.—Home Forum Ben. Order v. 
pane 20 Tex. Civ. A. 68, 48° SW 


Wis.—Seibel v. Northwestern Mut. 
Relief Assoc., 94 Wis. 253, 68 NW 
1009; Erdmann y. Mutual Ins. Co., 
44 Wis. 376, 


134 [45 C.J.] 

Enlarging contract by estoppel or waiver. While 
the right to forfeit benefits contracted for may be 
lost by estoppel or waiver, the doctrine cannot suc- 
cessfully be invoked to create a liability for benefits 
not contracted for at all.°+ 

Stipulations against waiver.°2 A stipulation in 
the by-laws or contract of insurance that certain 
acts constituting a waiver in law shall not operate 
as such is ineffectual.®* 

Effect of waiver. A waiver of a provision of the 
by-laws cannot be recalled when once made.** And 
where the society has once waived a forfeiture for 
a given reason, it cannot afterward assert a forfei- 
ture based on the same act.°*> But a waiver of the 
right to avoid a certificate on one ground does not 
estop the society from declaring a forfeiture for. 


MUTUAL BENEFIT INSURANCE 


ee Sa tee, er ae 
rw Rigen a 
- ‘ ay 


[§§ 110-111 


cause ‘subsequently arising.°* Waiver of a forfeiture 
for nonpayment of an assessment on the date it 
accrues does not create a new contract of insurance, 
but its only effect is to treat the origina] contract 
of binding force as if no cause of forfeiture had 
oceurred.®? 


[§ 111] b. Doctrine Applied as against Member. 


or Beneficiary.°? The acquiescence of a member®? 
or his beneficiary®® in a suspension and consequent 
forfeiture of benefits may amount to a waiver or 
estoppel which will preclude the member or his bene- 
ficiary from denying the validity of the suspension. 
A member who is illegally suspended does not nec- 
essarily forfeit his rights under the certificate 
merely because he fails to apply for reinstatement.** 
And where there is no evidence of nonpayment of 


{a] Requesting appointment of 
administrator.—The conduct of an as- 
sociation in not unequivocally declar- 
ing a forfeiture when it learned of a 
member’s death on the day after pay- 
ing dues in arrears, but instead, re- 
questing the appointment of an ad- 
ministrator for such member, know- 
ing that she had no other property, 
could be considered in determining 
the question of waiver of the forfei- 
ture after her death. Keys v. Na- 
tional Council K. & L. S., 174 Mo. A. 
671, 161 SW 345. 

{b] Waiver not shown.—Sover- 
eign Camp W. O. W. v. Tucker, 206 
Ala. 562, 90 S 8)1. 

Cross references: 

Acceptance of dues and assessments 
on condition that member is alive 
see infra § 129. 

Ignorance of death as_ precluding 
estoppel or waiver see infra § 113. 

Reinstatement after death of mem- 
ber see supra § 107. 

Waiver or estoppel by: 

Accepting and retaining assess- 
ments after member’s death see 
infra § 127. 

Collecting or accepting money to 
pay claim see infra § 1382. 

Negotiating for settlement or re- 
erie proofs of loss see infra 

131. 

51. Williams v. Modern Woodmen 
of America, (Mo. A.) 243 SW 272; 
Olson v. Grand Lodge A. O, U. W., 
48 N. D. 285, 184 NW 7, 15 ALR 1270; 
McCoy v. Northwestern Mut. Relief 
Assoc., 92 Wis. 577, 66 NW 697, 47 
LRA 681. 

{a] Death of insured in military 
service.—A beneficial order does not 
estop itself from claiming exemption 
from liability for the death of insured 
in. military service by failure to de- 
mand an application for a war permit 
and payment of a war premium and 
by accepting regular assessments 
with the knowledge that insured was 
in service. Olson v. Grand Lodge A. 
O. U. W., 48 N. D. 285, 184 NW 7, 15 
ALR 1270. 

{[b] Death by suicide.—Where a 
contract of insurance provides that 
no benefit will be paid in the event 
of death by suicide, no conduct on the 
part of the society inducing the mem- 
ber to believe that suicide will not be 
insisted upon as a defense will create 
an estoppel or waiver to rely on such 
defense. McCoy v. Northwestern 
Mut. Relief Assoc., 92 Wis. 577, 585, 
66 NW 697, 47 LRA 681 (‘What is 
here sought is not to prevent a for- 
feiture, but to make a new contract; 
to radically change the terms of the 
certificate So as to cover death by 
suicide, when by its terms that is ex- 
pressly excluded from the contract. 
We do not understand that the doc- 
trine of estoppel or waiver goes that 
far. After a loss accrues, an insur- 
ance company may, by its conduct, 
waive a forfeiture; or by some act 
before such loss it may induce the 
insured to do or not to do some act 
contrary to the stipulations of the 


policy, and thereby be estopped from 
setting up such violation as a for- 
feiture; but Such conduct, though in 
conflict with the terms of the con- 
tract of insurance and with the 
knowledge of the insured and relied 
upon by him, will not have the effect 
to broaden out such contract so as to 
eover additional objects of insurance 
or causes of loss’’). 

52. By-laws prohibiting waiver by 
officers or agents see infra § 117. 

53. Ill.—Zeman v. North American 
Union, 263 Ill. 304, 105 NE 22 [aff 
181 Tl. A. 551], 

Ind.—Supreme Tent K. M. W. v. 
Volkert, 25 Ind. A. 627, 57 NE 203. 

Miss.—Fraternal Aid Union vy. 
Whitehead, 125 Miss. 153, 87 S 453; 
Morgan vy. Independent Order S. & 
D. J. A., 90 Miss. 864, 44 S 791, 

Mo.—Cline vy, Sovereign Camp W. 
O, W., 111 Mo. A. 601, 86 SW 501. 

S. D.—Peterson v. Grand Lodge A. 
Ovi Use Wig S625. De 589, Ab DO WINIWY te 
LRA1916F 751. 

[a] No benefit society can exempt 
itself in advance, either by contract 
or by-laws, from an estoppel to as- 
sert a forfeiture of a policy, when 
there has been a breach of conditions 
on the part of insured, and the so- 
ciety’s conduct has been such as 
affirmatively to induce the belief that 
the forfeiture was waived. Morgan 
v. Independent Order S. & D. J..A., 
90 Miss. 864, 44 S 791, 

54. Davis vy. National Council K. & 
Ls Ss, 296 Mo. ASA Sb 196) SW soc 
Keys v. National Council K. & L. S., 
174 Mo. A. 671, 161 SW 3465. ; 

55. Thompson y, Modern Brother- 
hood of America, 189 Mo. A. 15, 176 
Sw 506. 

56. Supreme Tribe B. H. v. 
nert, 178 Ind. 122, 98 NE 115 
(A.) 94 NE 889, (A.) 93 NE 869]. 

[a] Rule applied.—The fact that 
insurer waived its right to avoid the 
certificate on the ground that in- 
sured was engaged in the sale of 
liquor as a beverage, in that he drove 
a beer wagon when the certificate 
was accepted, did not prevent a for- 
feiture five years later when insured 
entered the saloon business. . Su- 
preme Tribe B. H. v. Lennert, 178 
Ind. 122, 98 NE 115 [rev (A.) 94 NE 
889, (A.) 98 NE 869]. 

57. Sovereign Camp W. O. W. v. 
Adams, 204 Ala. 667, 86 S 7387; O’Con- 
nor v. Knights & Ladies of Security, 
ae Iowa 883, 158 NW 761, LRA1917B 
58. Waiver of: 

Defects in notice of assessments see. 

“supra § 90. 

Want of notice of assessments see 

supra § 89. 

Waiver or estoppel affecting right 
to object to alteration of by-laws see 
supra §§ 35, 36, 42. 

59. Ill—Clow vy. Western Life In- 
demn. Co., 182.Tll. A. 251, 

Ind.—Pfingston v, Grand Lodge A. 
O..U. W., 41 Ind, A..'9, 48° NE. 254, 

Mass.—Fogg v. Supreme Lodge U. 
O. G. L., 159 Mass. 9, 383 NE 692. 


Len- 
[rev 


Mich.—Edgerly v. Ladies of Mod- 
ern Maccabees, 185 Mich. 148, 151 
NW 692. 

Minn.—Marcus v. National Council 
K. & L. S., 123 Minn. 145, 143 NW 265. 

Miss.—Odd Fellows’ Ben. Assoc, v. 
Ivy, 105 Miss. 423, 62 S 423. 

Mo.—Bange v. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652; Bange 
v. Supreme Council L. H., 128 Mo. A. 


461, 105 SW 1092; Lavin v. Grand 
Lodge A.. O. U. W., 112 Mo. A, 1, 86 
SW 600. 


Nebr.—Grand Lodge A. O. U. W. v. 
Scott, 3 Nebr. (Unoff.) 851, 97 NW 
637. 

N. Y.—Hand v. Supreme Council R. 
A., 44 App. Div. 484, 60 NYS 808 
{aff 167 N. Y. 600 mem, 60 NE 1112 
mem]; Boisvert v. Republique Cana- 
dienne, 179 NYS 660. 

Oh.—Dimmer y. Supreme Council 
Cy Kj Ag 22). OhesCir. (Ct, 366; t290h, 
Cir. Dec. 413. 

Wash.—Kennedy v. Supreme Tent 
K. M. W.; 100 Wash. 36, 170 P 371. 

{a] TIllustration.—Where insured, 
after being expelled conditionally for 
misstatement as to age, remained 
passive and stated that he would pay 
no further assessments and would 
drop his insurance, this constituted 
an abandonment, and those claiming 
under him were thereby estopped 
from recovering the insurance. Mar- 
cus v. National Council K,. & L. S., 
123 Minn. 145, 143 NW 265. 

{[b] Waiver of informality in no- 
tice of suspension.—Miller v. U. S. 
Grand Lodge O. B. A., 72 Mo. A. 499. 

{c] Acts not constituting waiver 
or estoppel.—Petherick v. General 
EaeMy, O, A., 114 Mich. 420, 72 NW 


Estoppel to assert waiver by so- 
ciety of right to avoid cozstract by 
acceptance of dues see infra § 126. 

Waiver or estoppel by failure to 
exercise right of appeal from suspen- 
sion see infra § 207. 

60. McDonald v. Grand Lodge A. 
O. U. W., 58 SW 282, 21. KyL 883; 
Devaney v. Ancient Order of Hiber- 
nians L, Ins. Fund, 122 Minn. 221, 142 
NW 316; Sheridan v. Modern Wood- 
men of America, 44 Wash. 230, 87 P 
127, 120 AmSR 987, 7 LRANS 973. 

{a] Tllustration.—Where a ‘mem- 
ber who had surreptitiously left home 
was suspended for nonpayment of 
dues, and his wife, who had notice of 
his suspension and that the society 
refused to accept further payments 
of assessments, slept upon her rights’ 
for nine years and until after she 
received news of his death, she can- 
not claim any rights as_ beneficiary 
under the certificate. McDonald v. 
Ancient Order of United Workmen,| 
53 SW 282, 21. KyL 883. 

[b]_ Acts not amounting to estop- 
pel.—Devaney vy. Ancient Order of 
Hibernians L, Ins. Fund, 122 Minn. 
221, 142 NW 3816. q 

Estoppel to assert invalidity of 
prowisione of certificate see supra § 

61. Grand Lodge A. O. U. W. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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assessments, failure of a member to ask reinstate- 
ment under rules applicable only to suspension for 
nonpayment of dues and assessments does not pre- 
clude the beneficiary from asserting the invalidity 
of the suspension.®? But where the member acqui- 
esces in his suspension, takes no steps to secure 
reinstatement, and does not pay or tender delinquent 
assessments or assessments subsequently accruing, 
his beneficiary cannot deny the validity of the sus- 
pension,®? and it is immaterial that the member 
received no official notice of such suspension if he 


had actual notice thereof in any other way.** So’ 


where a member who has been suspended for non- 
payment of assessments and has subsequently sent 
the money to the society accepts a return of the 
money and takes no action toward reinstatement, 
he is estopped to deny the suspension.** If a sus- 
pension for nonpayment of dues is legal and regular 
and the member is notified of the suspension in 
ample time to apply for reinstatement, his failure 
to make application constitutes an acquiescence in 
the suspension.*®® 

Effect of application for reinstatement. Where a 
member is wrongfully suspended, his rights are 
hot ordinarily waived by making an application for 
reinstatement,®’ in ignorance of his rights and un- 
der the mistaken belief that the suspension is 
valid ;®* and this rule is especially applicable where 
the member so applying insists that he is not in 


Scott, 3 Nebr. (Unoff.) 851, 97 NW |tificate to 
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secure 
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default.®° 

Mistake in receipts for assessments. The fact 
that a member has accepted receipts erroneously 
showing payments, which, if true, would place him 
in default, does not estop him from showing the 
true facts.7° 

[§ 112] 2. Matters as to Which Waiver or Estop- 
pel May Be Asserted.*! The general rule that the 
right to avoid a contract of insurance may be waived 
or that the society may by its conduct be estopped 
to assert a forfeiture’? is applicable to misrepre- 
sentations or breach of affirmative warranties and 
conditions precedent by applicant for insurance in 
respect of his age,’* occupation,’ health or physical 
condition,’®> prior attendance by or consultations 
with physicians,”® habits,” and prior applications 
for insurance,’® as well as to violations of promis- 
sory warranties or conditions subsequent in respect 
of oecupation,’® habits,8° and payment of dues and 
assessments.®t The doctrine of waiver has been held 
applicable to forfeiture for nonpayment of dues and 
assessments, even though the forfeiture provisions 
are self-executing and require no affirmative action 
on the part of the society ;*? but there is authority 
to the contrary.** : 

Age and occupation. It is a general rule that 
breach of affirmative warranties or conditions 
precedent in respect of applicant’s age®* or occupa- 


reinstatement, |lois vy. Association Canado-Améri- 


500. 


637; Evans v. Switchmen’s Union of 
North America, 207 App. Div. 465, 202 
NYS 547. 

Reinstatement generally see supra 
§§ 102-109. 

62. Lazensky v. Supreme Lodge 
K. H., 31 Fed. 592, 24 Blatchf. 533. 

63. Roberts v. Brotherhood of Lo- 
comotive Firemen, etc., 156 Ky. 189, 
160 SW 924; Bange v. Supreme Coun- 
cil L. H., 179 Mo. A. 21, 161 SW 652; 
Bange v. Supreme Council L. H., 128 
Mo. A. 461, 105 SW 1092; Foxhever 
v. Order of Red Cross, 2 Oh. Cir. Ct. 
N. S. 394, 24 Oh. Cir. Ct. 56; Dimmer 
v. Supreme Council C, K. A., 22 Oh. 
Cir. Ct. 366, 12 Oh. Cir. Dec. 413. 

64. Bange v. Supreme Council L. 
H., 179 Mo. A. 21, 161 SW 652. 

65. Hand v. Supreme Council R. 
A., 44 App. Div. 484, 60 NYS 808 [aff 
167 N. Y. 600 mem, 60 NE 1112 mem]. 
See Boisvert v. Republique’ Cana- 
dienne, 179 NYS 660 (where the wife 
of a member of a fraternal society 
paying varied benefits paid her hus- 
band’s back dues, but the society re- 
turned the payment on the husband’s 
application for sick benefits, on the 
ground that the arrears had been paid 
when the husband was ill, the hus- 
band’s acceptance of the return of 
dues was an admission that he had 
paid the money when ill, and such 
acceptance again put him in default). 

66. Supreme Lodge K. H. v. Hahn, 
43 Ind, A. 75, 84 NE 837. 

67. Mutual Reserve Fund Life As- 
soc. v. Hamlin, 139 U. S. 297, 11 SCt 
614, 35 L. ed. 167; Supreme Council 
A. L. H. v. Orcutt, 119 Fed. 682, 56 
CCA 294 [certiorari den 190 U. S. 558, 
23 SCt 854, 47 L. ed. 1183]; Stubbs v. 
Modern Brotherhood of America, 187 
Ill. A. 186; Coile v. Order of United 
Commercial Travelers, 161 N. C. 104, 
76 SE 622. 

Reinstatement generally see supra 
§§ 102-109. 

68. Eminent Household C. W. v. 
Simmons, 150 Ark. 325, 234 SW 182; 
Dague v. Grand Lodge B. R. T., 111 
Md. 95, 73 A 735; Zahm v. Royal 
Fraternal Union, 154 Mo. A. 70, 133 
SW 374; Francis v. Supreme Lodge 
A. O. U. W., 150 Mo. A. 347, 130 SW 
See Old Colony L. Ins. Co. v. 
Graves, 200 Ill. A. 71 (a beneficiary is 
not estopped to deny’ forfeiture by 
insured’s signing a false health cer- 


/ 


where insured was not in fact in ar- 
rears and forfeiture against him was 
invalid). 

69. Waterworth v. American Or- 
der of Druids, 164 Mass. 574, 42 NE 
106; Dowling v. Knights Templars, 
etc., Life Indemn. Co., 116 Mich. 471, 
74 NW 725, 

70. Sovereign Camp W. O. W. v. 
Wallace, 16 Ala. A. 617, 80 S 691. 

71. Generally see Insurance §§ 
567-569; Life Insurance § 260. 

72. See supra § 110. 

ae See infra text and notes 84, 89, 

74. See 
88, 90. . ; 

75. Ala—Woodmen ef World Vv. 
McHenry, 197 Ala. 541, 73 S 97, 

Ill.—Kidder v. Supreme Assembly 
A. S. E., 154 Ill. A. 489. 5 

Kan.—Green vy. National Annuity 
Assoc., 90 Kan. 528, 1385 P 586. 

Ky.—Masonic Life Assoc. v. Rob- 
inson, 156 Ky. 371, 160 SW 1078. 

N. H.—Ball v. Granite State Mut. 
Aid Assoc., 64 N. H. 294, 9 A 108. 

76. Golding v. Modern Woodmen 
of America, 213 Mo. A. 171, 250 SW 
933; Security Ben. Assoc. v. Webster, 
(Tex. Civ. A.) 280 SW 219. 

77. Grand Lodge A. O. U. W. Vv. 
Brand, 29 Nebr, 644, 46 NW 95; Na- 
tional Council K. & L. S. v. Fowler, 66 
Okl. 294, 168 P 914, 6 ALR 591. 

78. Masonic Life Assoc. v, Robin- 
son, 156 Ky. 371, 160 SW 1078; Cun- 
diff v. Royal Neighbors of America, 
162 Mo. A. 117, 144 SW 128; Supreme 
Tribe B. H. v. Owens, 50 Okl. 629, 151 
P 198, LRA1916A 979; Supreme Lodge 
Ey: B. v. Jones, (Tex. Civ. A.) 143 SW 
47. 

79. See infra text and note 86. 

g0. Galvin v. Knights of Father 
Mathew, 169 Mo. A. 496, 155 SW 465; 
Callies v. Modern Woodmen of Amer- 
ica, 98 Mo. A. 521, 72 SW 713; Order 
of Columbus v. Fuqua, (Tex. Civ, 
A.) 60 SW 1020. 

81. Hatch v. Grand Lodge B. R. 
T., 233 Ill. A. 495; Reilly v. Catholic 
Order of Foresters, 209 Ill. A. 329; 
Dugan v. International Assoc. of 
Bridge, etc., Workers, 202 Ill. A. 308; 
Blais v. United Brotherhood of GC. & 
J. A., 169 Ill, A. 596; Castens v. Fra- 
ternal Aid Union, (Mo. A.) 255 SW 
966; Griffith v. Supreme Council R. 
A., 182 Mo. A. 644, 166 SW 324; Lang- 


infra text and notes 85, 


caine, 79 N. H. 264, 108 A 289; La- 
branche v. St. Jean Baptiste Soc., 76 
N. H. 237, 81 A 698; Knights of Mac- 
cabees of World v. Johnson, 79 Okl. 
77, 185 P 82. And see cases infra - 
passim § 113 et seq. 

[a] Ilustration.—Where a certifi- 
cate insures for one month only, with 
renewal from month to month by. 
payment of monthly premiums on a 
certain day of each month, a provi- 
sion for forfeiture on the failure to 
pay premiums on or before that day 
is intended solely for insurer’s bene- 
fit, and may be waived by it, and its~ 
waiver may be inferred from acts as 
well aS words. Knights of Macca- 
bees of World v. Johnson, 79 Okl. 77, 
185 P 82. 

82. O’Connor vy. Knights & Ladies 
of Security, 178 Iowa 3838, 158 NW 
761, LRA1917B 897; Lone Star Ins. 
Union v. Brannan, (Tex. Civ. A.) 184 
SW 691. 

83. Kennedy v. Grand Fraternity, 
ae Mont. 325, 92 P 971, 25 LRANS 

84. Ark.—United Assur. Assoc, v. 
Frederick, 130 Ark. 12, 195 SW 691. 

Ill.—Harvick v. Modern Woodmen 
of America, 158 Tl], A, 570. 

Ind.—Modern Woodmen of America 
v. Vincent, 40 Ind. A. 711, 80 NE 327, 
82 NE 475, 14 AnnCas 89. , 

S. D.—Erickson v. Ladies of Macca- 
bees of World, 25 S. D. 1838, 126 NW 

Tenn, — McCarthy v. Catholic 
Knights & Ladies of America, 102 
Tenn, 345, 52 SW 142. 

And see Willoughby v. 
Order of Foresters, 36 Ont. L. 507, 
10 OntWN 114, 31 DomLR 267 [app 
dism 37 Ont. L, 290, 10 OntWN 291, 
31 DomLR 398] (statutory require- 
ments as to proof of age not ob- 
served by society). 

[a] Rule applied.—A by-law pro- 
vided that no benefit should be paid 
because of the death of a member 
who had given untrue answers, ex- 
cept that a member who understated 
her age in good faith should not 
thereby forfeit her certificate, if 
under the age limit. Another by-law 
provided that, where satisfactory evi- 
dence should be submitted to the 
board of trustees of an understate- 
ment of age in good faith, the bene- 
ficiary should be entitled to receive 
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tion,®> and of promissory warranties or conditions 
subsequent as to occupation,’® may be waived, or 
the society be estopped to declare a forfeiture, 
even where applicant’s age or occupation renders 
Thus the society 


him ineligible to membership.** 
may, by acts creating a waiver 


precluded from objecting that a member was not 


eligible under the constitution or 


he was at the time of his admission engaged in 
a prohibited oceupation,®* or because he was un- 
der or beyond the age limit,°® even though the mem- 
ber misrepresented his occupation®® or age;*! al- 
though it has been held in some jurisdictions that 
there can be no waiver of the right to avoid the 
contract for a false statement that applicant was 
not engaged in a prohibited occupation, where the 


constitution of the society makes 


only an amount bearing the same 
ratio to the amount named in the 
certificate as the rate the member 
paid to the rate he should have paid. 
It was held that the first by-law re- 
lated back to the original application 
in all cases alike, whether insured 
was living or dead at the time of its 
adoption, and that the second by-law 
prescribed that the rule of waiver 
should govern the board of trustees 
in its action upon all death claims. 
Erickson vy. Ladies of Maccabees of 
World, 25 S, D. 183, 126 NW 259. 

[b] Extent of ‘waiver; date of 
birth.—_While evidence might estab- 
lish that a society has waived a 
breach of warranty consisting in ap- 
plicant falsely representing himself 
not to be over a certain age, yet such 
evidence would not necessarily waive 
a breach of warranty consisting in a 
false statement of the date’ of his 
birth. The society might well be 
willing to overlook a slightly exces- 
sive age, but not an age materially 
in excess of that represented. MHar- 
vick v. Modern Woodmen of America, 
158 Tll. A. 570. : 

85. High Court I. O. F. v. Schweit- 
zer, 171 Ill. 325, 49 NE 506 [aff 70 
Ill. A. 139]; Walker v. American Or- 
der of Foresters, 162 Ill. A. 30; 
Supreme Tribe B. H. v. Lennert, 178 
Ind. 122, 98 NE 115 [rev (A.) 9: NE 
889, (A.) 93 NE 869]. 

86. I1l.—Zeman yv. North American 
Union, 263 Ill. 304, 105 NE 22 [aff 181 
DY, “AL 551); Henry v. North American 
Union, 222 Ill. A. 279. 

Ind.—Supreme Tribe B. H. v. Len- 
nert, 178 Ind. 122, 98 NE 115; Su- 
preme Court of Honor vy. Sullivan, 26 
Ind. A. 60, 59 NE 387; Supreme Tent 
K. M. W. v. Volkert, 25 Ind. A. 627, 
57 NE 203. 

Minn.—Hendrickson Ne Grand 
Lodge A. O. U. W., 120 Minn. 36, 138 
NW 946 

Mo.—Jegglin v. Sovereign Camp 
W. O. W., 202. Mo. A. 367, 216 SW 
815; Simmons v. Modern Woodmen of 
America, 185 Mo. A, 483, 172 SW 492. 

S. D.—Peterson vy. Grand Lodge A, 
O. Ul W., 36S. D. 539, 156 NW 70; 
LRA1916F 751. 

Tex. —Carter v. Sovereign Camp W. 
O. W., (Civ® A.) 220 SW 239 
Pie See infra text and notes 88-— 


Eligibility of members generally 
see Beneficial Associations §§ 52, 54. 

88. Coverdale v. Royal Arcanum, 
193 111.91, 61 NE 915 [rey 93 T1l. A. 
873]; Henry v. North American 
Union, 222 Ill. A. 279; Gilmore v. 
Modern Protective Assoc., TTT, AN 
525; Lessnau_ v. Catholic Order of 
Foresters, 163 Mich. 111, 128 NW 201; 
Downs vy. ‘Knights of Columbus, 16 .N. 
H. 165, 80 A 227; Sweeney v. Inde- 
pendent Order of Foresters, 179 NYS 
ra [aff 190 App. Div. 787, 181 NYS 

89. 
Ce 2k aun 
Brotherhood of American 


Wood vy. Supreme Ruling F. M. 
532, 72 NE 7838; Kresin v. 
Yeomen, 217 
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or estoppel, be 


by4taws because 


of dues.9° 


persons engaged 


Ill. A, 448; Sherry v. Women’s Catho- 
lic Order of Foresters, 166 Ill. A. 
254; Beggs v. Supreme Council C. K. 
& L. A., 146 Ill. A, 168; Gray v. Na- 
tional Ben. Assoc., 111 Ind. 531, 11 
NE 477; Edmonds. v. Modern Wood- 
men, 125 Mo, A. 214, 102 SW 601; 
Hemphill County Home Protective 
Assoc. v. Richardson, (Tex. Civ. A.) 
264 SW 294; Sovereign Camp W. O. 
a v. Bay,’ (Tex. Civ; A.) i262 55 Ww 

19; 

Acts constituting waiver: 
Generally see infra § 119. 

Insertion of false answers by agent 

see infra § 118. 

Age limit generally see Beneficial 
Associations § 52. 

As affected by: 

Authority of officers or agents see 

infra § 115. 

Ignorance of facts see infra § 113. 

90. Coverdale v. Royal Arcanum, 
193 Ill. 91, 61 NE 915 [rev 93 Ill. A. 
373]; High Court I. O. F. v. Schweit- 
zer, 171 Ill. 325, 49 NE 506 [aff 70 
Ill, A. 139]; Supreme Tribe B. H. v. 
Lennert, 178 Ind. 122, 98 NE 115. 

‘91. Ark.—Home Mut. Ben. Assoc. 
v. Rowland, 155 Ark, 450, 244 SW 719, 
28 ALR 86. 

Colo.—Supreme Lodge K. H. v. 
Davis, 26 Colo. 252, 58 P 595. 

Ill.—Harvick v. Modern Woodmen 
of America, 158 Ill. A. 570, 

Ind.—Gray ve National Ben. Assoc., 
111 Ind. 531, 11 NE 477. 

Minn.—Wiberg v. Minnesota Scan- 
dinavian Relief Assoc., 73 Minn, 297, 
76 NW 37, 

N. C.—Robinson vy. Brotherhood of 
Locomotive Firemen, ete., 170 N. C. 
545, 87 SE 587. 

92. Krecek v. Supreme Lodge F. U. 
A., 95 Nebr. 428, 145 NW 859. 


93. See supra § 17. 

94. Steuernagel v. Supreme Coun- 
cil R. A., 234.N, Y. 251, 187 NE 320. 

95. District Grand Lodge No. 23 
ee O. F. v. Hill, 3 Ala. A, 483, 57S 

96. Cross references: 


Generally see Insurance §§ 572-580; 

Life Insurance §§ 261, 262. 

Effect of ignorance of: 
Custom or course of dealing of of- 
ficers or agents see infra § 122. 
Other ground of avoidance or for- 
feiture than that asserted see 
infra § 130, 

97. Ala.—Hardy v. Sovereign 
ame WriOe Wi oli? 2Ada.. Awe 68,6 Silees 

Ark.—Woodmen of World vy. Hall, 
aia Ark, 538, 148 SW 526, 41 LRANS 

Conn.—Grand Lodge A. O. U. W. v. 
Burns, 84 Conn. 356, 80 A 157. 

Ga.—Travelers’ Protective Assoc, v. 
Belote, 21 Ga. A. 610, 94 SH 834. 

Ill. Nedved v. Court of Honor, 183 
Ill. A. 390; Harvick v, Modern Wood- 
men of America, 158 Ill. A. 570; Mod- 
ern Woodmen of America Vv. Wieland, 
109 Ill. A. 340. 

Iowa.—Hexom y. Knights of Mac- 
cabees of World, 140 Iowa 41, 117 NW 


in such occupation ineligible to membership.°? 
any event, where such requirements are fixed by. 
statute or the charter of the society, a contract in 
violation thereof is ultra vires, and thene can be no 
waiver or estoppel to deny its validity.®* 

Right to suspend a member who has disappeared, 
given by the by-laws, may be waived by the society.°* 

Delinquency of subordinate body. A fraternal 
benefit society may waive the right to forfeit a 
policy for the default of a local lodge in payment 


[§§ 112-118 
In 


[§ 113] 3. As ‘Affected by Ignorance or Knowledge 
of Facts*°—a. In General. 
resentatives are ignorant of the facts giving it the 
right to avoid the ‘contract or to declare a forfeiture, 
no action or inaction on its part can operate against 
it by way of estoppel or waiver.°* 


If the society or its rep- 


Under this rule 


19; Norton y. Catholic Order of For- 
esters, 138 Iowa 464, 114 NW 893, 24 
LRANS 1030. ; 

Me.—Marcoux v. St. John Baptist 
Ben. Soc., 91 Me. 250, 39 A 1027, 

Minn.—Meyer y. Grand Lodge O. S. 
H., 108 Minn. 25, 121 NW 235. 

Miss.—Odd Fellows Ben. Assoc. v. 
Smith, 101 Miss. 332, 58 S 100; Su- 
preme Lodge K. P. v. Quinn, 78 Miss: 
525, 29 S 826. : 

Mo.—Schwab v. Brotherhood of 
American Yeomen, (A.) 243 SW 443; 
Cromeens y. Sovereign Camp W. O. 
W., 208 Mo, A. 11, 2838 SW 287; Daf- 
fron v. Modern Woodmen of America, 
190 Mo. A. 303, 176 SW 498; Hart- 
mann y. National Council K. & L. S., 
190 Mo. A. 92, 175 SW 212; Britten- 
ham v. Sovereign Camp W. O. W., 
180 Mo. A. 5238, 167 SW 587; Clair v. 
Supreme Council R. A., 172 Mo. A. 
709, 155 SW 892; Callies v. Modern 
Woodmen of America, 98 Mo. A. 521, 
72 SW 713. 

Mont.—-Osborne v. Supreme Lodge 
K. P., 69 Mont. 361, 222 P 456; Ken- 
nedy v. Grand Fraternity, 36 Mont. 
325, 92 P 971,925. LRANS. 78. 

Nebr.—Sawyer v. Sovereign Camp 
bi O: W., 105° Nebr. 395, 181 NW 
191. 

N. H.—Kilgore v. Loyal Protective 
Assoc., 78 N. H. 498, 102 A 344; Dunn 
v. Merrimack County Odd Fellows’ 


pg mee ss Assoc., 68 N. H. 365, 44 
N. Y.—Preuster v. Supreme Council 


OF (ChB 8b aN eames, 32 Nin op 
Hart v. Adams Cylinder, etc., Press 
Printers’ Assoc., 69 App. Div. 578, 75 
NYS 110; Desmond y. Supreme Coun- 
ceil ‘CoB? L551 App. Divs 92,°64 NYs 


406; Klein v. Supreme Council of 
Saal Assoc., 92 Misc. 216, 155 NYS 
580. 


N. D.—Van Woert v. Modern Wood- 
wen of America, 29 N. D. 441, 151 NW 
Oh.—Springmeier y,. Widows’, etc., 
Benev. Assoc., 8 Oh. Dec. (Reprint) 
89).5 CincLBul 516: 
Or.—Whigham v. Independent For- 
esters, 44 Or. 5438, 75 P 1067. 
Pa.—Kimbrough v. Hoffman, 6 Pa. 
Super. 60, 41 WklyNC 275; Aldridge 
eee ten ete,’ Rei Cor 21: Pa, DIst: 
S. C.—Belue v. United Commercial 
Travelers,: 121.8. C:.179, 117 SH 591; 
West v. Sovereign Camp Ww. O. W., 
115 S. C. 448, 106 SE 479. 
Tex.—Security Ben. Assoc, vy. Web- 
ster, (Civ. A.) 230 SW 219; Modern 
Woodmen of America Vi, Owens, 60 
Tex. Civ. A. 398, 180 SW 858 ! 
[a] Age of applicant.—(1) Knowl- 
edge on the part of officers of a mu- 
tual aid association is an essential 
prerequisite to a waiver of the age 
limit. Hemphill County Home Pro- 
tective Assoc. v. Richardson, (Tex. 
Civ. A.) 264 SW 294. (2) Where an 
applicant for membership stated that 
there was doubt as to his age, detail- 
ing the facts, and the officer of the 
society who was organizing the lodge 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 113] 


the acceptance and retention of dues or assessments 
without knowledge of the facts giving the society 
a right to avoid or forfeit the contract will not 
amount to a waiver or estoppel,®® in the absence of 
exceptional cireumstances.°® Where, however, it ap- 
pears that the society has knowledge of the invali- 
dating facts, an estoppel or waiver may be based 
on its conduct in treating the insurance as in full 
force and effect,! and such knowledge may be im- 


stated that if applicant was telling 
the truth he was acceptable, and his 
application would be taken, there was 
no estoppel as against the society, 
the officer having no knowledge as to 
applicant’s age. Daffron v. Modern 
Woodmen of America, 190 Mo. A. 303, 
176 SW 498. 

; [b] Engaging in prohibited occu- 
pation.—A forfeiture of a certificate, 
based on the member engaging in a 
prohibited occupation, is not waived 
by conduct of the secretary of a local 
lodge, who had no knowledge of the 
forfeiture at the time. Clair vy. Su- 
preme Council R. A., 172 Mo. A. 709, 
155 SW 892. 

[ec] Void cancellation of policy.— 
,Where insurer made a_ settlement 
with insured for disability and can- 
celed the policy in ignorance of the 
insanity of insured, making the set- 
tlement and cancellation void, there 
was no waiver of the terms of the 
policy. Kilgore v: Loyal Protective 
Assoc., 78 N. H. 498, 102 A 344. 

[d] Knowledge held insufficient.— 
Where the laws of an association 
specified certain occupations, includ- 
ing that of brakeman on a railway 
freight train, as hazardous occupa- 
tions, for which additional dues were 
required, which one becoming a 
brakeman never paid, waiver or estop- 
pel could not be predicated on the 
knowledge of officials of the local 
camp that he was “working on a 
train,’ that not being specified as a 
hazardous occupation. West v. Sov- 
ereign Camp W. O. W., 115 8. C. 448, 
106 SE 479. 

Requiring proofs of loss without 
knowledge of grounds of avoidance of 
forfeiture see infra § 131. 

98. Ala.—Allen v. Sovereign Gamp 
W270. W.,,. 209> Ala, 236,. 96 .S 673 
Sovereign Camp W. O. W. vy. Allen, 

. 206 Ala. 41, 89 S 58; United Order of 
Golden Cross vy. Hooser, 160. Ala. 334, 
49 S 354. 

Conn.—Grand Lodge A. O. U. W. v. 
Burns, 84 Conn. 356, 80 A 157. 

Ill.— Ferrero y. National Council K. 
& L..S., 309 Ill. 476, 141 NE 130; Her- 
mann vy. Court of Honor, 1938 Ill. A. 
366; Harvick v. Modern Woodmen of 
America, 158 Ill. A. 570. 

Iowa.—Hexom vy. Knights of Mac- 
cabees of World, 140 Iowa 41, 117 
NW 19. 

Mo.—Clair v. Supreme Council R. 
A., 172 Mo. A. 709, 155 SW 892. 

Mont.—Osborne y. Supreme Lodge 
K. P., 69 Mont. 361, 222 P 456. 

_ Nebr.—Sawyer v. Sovereign Camp 
Ww. O. W., 105 Nebr. 395, 181 NW 191. 

N. H.—Dunn v. Merrimack County 
Odd Fellows’ Mut. Relief Assoc., 68 
N. H. 365, 44 A 484. 

N. Y.—Beil v. Supreme Lodge K. 
H., 80 App. Div. 609, 80 NYS 751; 
Klein v. Supreme Council of Loyal 
Assoc., 98 Mise. 218, 1638 NYS 5. 

N. D.—Van Woert v. Modern Wood- 
men of America, 29 N. D. 441, 151 
NW 224, 

Oh.—Springmeier v. Widows’, etc., 
Beney. Assoc., 8 Oh. Dec. (Reprint) 
89, 5 CincLBul 516. 

Ss. C.—Belue v. United Commercial 
Travelers, 113 SE 364. 

Tenn.—Henegar v. National Coun- 
Cilelie OF gUeAneMn non emhen Ch: 
225. 

Tex.—Sovereign Camp W. O. W. v. 
Nigh, (Civ. A.) 223 SW 291. 

[a] Rule applied.—(1) Where a 
certificate provided that, on total dis- 
ability, half. the insurance should be 
due, on claim by |insured for total 
disability, which was resisted by in- 
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ferred. 


Surer on the ground that insured had 

made a false representation as to a 

material fact in a warranty in ob- 

taining the certificate, the receipt of 

monthly dues on the certificate by a 

local agent, in view of the fact that 

insurer had only some evidence of 

the falsity of the representation, did 

not amount to such a waiver of a 

known right by insurer as would con- 

stitute a waiver of the right to avoid 
the certificate on account of the mis- 

representation, since insured had a 

right to keep the other half of the 

certificate alive on payment of the 
necessary dues. Schwab v. Brother- 

hood of American Yeomen, (Mo. A.) 

243 SW 443. (2) Acceptance of dues 

from a member by a society, without 

knowledge that he had forfeited his 
insurance by engaging in an extra- 
hazardous occupation, did not consti- 
tute a waiver of the forfeiture. 

Gienty v. Knights of Columbus, 55 

Mise. 98, 105 NYS 244, 20 AnnCags 45 

Laff 126 App. Div. 934 mem, 110 NYS 

1129 mem (rev on other grounds 199 

N. Y. 103, 92 NE 111, 20 AnnCas 928)]. 

| Acceptance and retention of dues 

or assessments: 

With knowledge of facts giving right 
to avoid or forfeit contract see 
infra §§ 126-129. 

Without knowledge of member’s 

Gene or illness see infra notes 13, 
99. Calhoun v. Maccabees, (Tex. 

Commn. A.) 242 SW 721 [den reh 

(Commn. A.) 241 SW 101 (rey (Civ. 

A.) 225 SW. 95) ]. 

[a] MTllustration.—Where an asso- 
ciation levied a war assessment on 
every member to pay the increased 
loss resulting from the death of mem- 
bers in military service, the accept- 
ance of the normal monthly assess- 
ments from a certificate holder en- 
gaged in. military service operated as 
a waiver or estoppel to assert for- 
feiture, although defendant had no 
notice that the certificate holder was 
engaged in war service. Calhoun v. 
Maccabees, (Tex. Commn, A.) 242 SW 
721 [den reh (Commn. A.) 241 SW 
OLA ; 

1. See cases infra passim § 119 et 
seq. 

2. Knights of Pythias y. Kalinski, 
163: U.S. 289, 298;.16 SCt 1047,) 41 L. 
ed. 163; Keys v. National Council K. 
& L. S., 174 Mo. A. 671, 161 SW 345. 
And see cases infra note 3. 

“Tf the company ought to have 
known of the facts, or with proper 
attention to its business, would have 
been apprised of them, it has no 
right to set up its ignorance as an 
excuse.” Knights of Pythias vy. Ka- 
linski, supra. 

3. Ala.—Brotherhood of R., etce., 
Clerks, ete. v. Riggins, 214 Ala. 79, 
107. S 44 [rev 21 Ala. A. 249, 107 S 
43]. 

Colo.—Knights of Maccabees .of 
World v. Pelton, 21 Colo. A. 185, 121 
P 949, 

Ill.—Loyal Americans y. Edwards, 
106 Tl. A. 399. 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749. 

Iowa.—Tobin v, Western Mut. Aid 
Soc., 72 Iowa 261, 33 NW 663. 

Mo.,—Edmonds v. Modern Woodmen 
of America, 125 Mo, A. 214, 102 SW 
601. 

Nebr.—Grand Lodge A. O, U. W. v. 
Brand, 29 Nebr. 644, 46 NW. 95. 

{a]° Where the application mis- 
stated applicant’s age (1) but con- 
tained the true date of his birth, it 
was held that the society should 
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plied,? as where the society or its representative 
has information sufficient to put it on inquiry 
which, if pursued with reasonable diligence, would 
lead to knowledge of the facts.* 
it has been held in some eases that, in order to 
estop the society, knowledge of the facts must be 
actually known, and cannot be presumed or in- 
In any event a waiver or estoppel cannot 
be based on mere rumor® or vague opinions,® com- 


On the other hand 


have inquired into the inconsistency. 
Wood v. Supreme Ruling F. M. C., 
212 Ill. 532, 72 NE 783 [rey 114 Ill. 
A. 431]. (2) Where an application 
Showed that deceased was born in 
1851, and also stated that he was he- 
tween forty-four and forty-five years 
old at the time of the application, 
which statement was inconsistent, in 
that, if born in 1851, he must have 
been over forty-five years, insurer 
was put on inquiry to ascertain the 
true date of decedent’s birth. Ed- 
monds v. Modern Woodmen of Amer- 
ica, 125 Mo. A. 214, 102 SW 601. 

{[b] Knowledge held insufficient.— 
A fraternal organization, issuing a 
death certificate to a member af- 
flicted with spinal tuberculosis, was 
not estopped from insisting on the 
warranty of insured that his general 
health was good, by knowledge that 
he was a hunchback. Brotherhood of 
R.,, ete., Clerks, ete: :v. Riggins, 214 
Ala. 79, 107 S 44 [rey 21 Ala, A. 249, 
LOT Ss 43a]: 

4 Hardy yv. Sovereign Camp W. 
O. W., 17 Ala. A. 53, 81 S 690; Broth- 
erhood of R. Trainmen y. Roberts, 48 
Tex, Civ. A. 325, 327, 107 SW 626. 

“Tt is true that appellant could 
waive the invalidity referred to by 
treating the contract as valid after 
it acquired knowledge of the facts 
which would render it invalid; but 
there is no rule of law that required 
appellant, upon notice of some fact 
not constituting knowledge of the 
falsity of the statements referred to, 
to inaugurate an investigation and 
exercise diligence to ascertain wheth- 
er or not such representations were 
false. The doctrine of waiver or 
ratification is founded upon the 
fact that the person against whom 
the ratification or waiver is pleaded 
has, with the knowledge of all the 
facts, pursued a particular course. 
Knowledge is as much an essential 
element of the doctrine as is any 
other fact; and the fact that such 
person, by the exercise of diligence 
might have acquired knowledge, can 
not be substituted for the existence 
of actual knowledge.’ Brotherhood 
of R. Trainmen v.. Roberts, supra. 

[a] Mere opportunity to make an 
examination will not charge the so- 
ciety with knowledge of what an ex- 
amination would have disclosed. 
Hardy v. Sovereign Camp W. O. W., 
17 Ala. A. 538, 81 5S 690. 

[b] Rule applied.—To estop a fra- 
ternal insurer to claim a forfeiture 
of the certificate because of the mem- 
ber’s false statements that he was 
not engaged in a prohibited occupa- 
tion, it must appear that the clerk 
had actual knowledge that deceased 
was engaged in the prohibited occu- 
pation, and such knowledge cannot be 
presumed. Sovereign Camp W. O. W. 
Ke gat Eee: (Tex. Civ. A.) 216 SW 

69. 

5. Cameron v. Royal Neighbors of 
America, 197 Mich. 178, 168 NW 902. 

[a] Habits of member.—Where a 
sworn statement of insured in the ap- 
plication that he was not a liquor 
user or drug fiend had been accepted 
by the supreme camp, mere rumor to 
the contrary communicated to a rep- 
resentative of the camp was not such 
knowledge of insured’s habits as 
could be made the basis of estoppel. 


Cameron v. Royal Neighbors of 
menses: 197% ,Mich. 173, 1638). Niw 
902, 


6 Modern Woodmen. of America 
v. International Trust Co., 25 Colo. A. 
26, 136 P 806, 


oO 
, Jones, 11 Ala. A, 4338, 66 S 
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municated to a representative of the society by third 
persons, or on the fact that the member has been 
accused of making a false representation.’ Nor will 
the society be estopped to avoid a certificate: because 
of the falsity of a statement that applicant was not 
engaged in a prohibited occupation, merely because 
the fact that he was so engaged was well known in 


the community.® 


Statutory provisions as to implied notice. A stat- 
ute providing that, in an action on a life policy, 
where defendant seeks to avoid liability on the 
ground of the intemperate habits of insured, it is 
a sufficient defense that his habits were generally 
known in the community where defendant’s agent 
resided, if thereafter defendant continued to re- 
ceive the premiums, has been held inapplicable to 
an action on a certificate issued by a fraternal bene- 


ficiary association.® 


Notice by record. The society is charged with 
notice of what its own records show’? or ought to 
On the other hand it has been held that 
knowledge of the contents of the records of a medi- 


show.?1 


{a] Habits of members.—Where 
one authorized by a society to organ- 
ize a local camp was told by an old 
acquaintance of insured that insured 
drank too heavily to be a proper risk, 
and was told by another who knew 
insured well that he ‘‘was too much 
of a drinker, to (the speaker’s) 
knowledge, for fraternalism,”’ these 
statements were mere vague opinions 
of the speakers, and not sufficient to 
charge the agent with the duty of in- 
vestigating the extent of insured’s 
indulgence in intoxicants. Modern 
Woodmen of America v. International 
Trust Co., 25 Colo. A, 26, 136 P 806. 

7. Preuster v. Supreme Council O. 
Ci 135 N.Y. 417, 32 NE 135. 

8. Sovereign Camp W. O. W. vy. 
Wernette, (Tex. Civ. A.) 216 SW 669. 

9. Knapp v. Brotherhood of Amer- 
ican Yeomen, 128 Iowa 566, 105 NW 
63; Knudson v. Grand Council N. L. 
re, ts. DO. 214063 IN W. OTL: 

10. Modern Woodmen of America 
v. Lane, 62 Nebr. 89, 86 NW 943; 
Supreme Tribe B. H. v. Owens, 50 
Okl. 629, 151 P 198, LRA1916A 979; 
Calhoun v. Maccabees, (Tex. Commn, 
A.) 241 SW 101; Sovereign Camp W. 
O. W. v. Nash, (Tex. Civ. A.) 220 
SW 235. 

{a] Prior application for insur- 
ance.—Where an applicant stated in 
her written application that she had 
not before applied for a_ beneficial 
membership in the society, when in 
fact she had made such an applica- 
tion and the same was on file in the 
head office of the society at the time 
it issued a certificate to her, the so- 
ciety is charged with knowledge of 
the former application, and is 
estopped to plead breach of warranty 
or misrepresentation. Supreme Tribe 
B. H. v. Owens, 50 Okl. 629, 151 P 
198, LRAI916A 979. 

11. Calhoun v. Maccabees, (Tex. 
Commn. A.) 241 SW 101 [rev (Civ. 
A.) 225 SW 95, and reh den (Commn. 
A.) 242 SW 721]. 

12. Desmond v. Supreme Council 
Cc. B. L., 51 App. Div. 91, 64 NYS 406; 
Hackett v. Supreme Council C. B. L., 
44 App. Div. 524, 60 NYS 806 [aff 168 
N. Y. 588 mem, 60 Nim 1112 mem]. 

13. Ala—United Order of Golden 
Cross v. Hooser, 160 Ala. 334, 49 S 
354; Sovereign Camp W. Fiabe a Sheba 

834, 835 


[eit Cyc]. 

Colo.——Brown v. Knights of Pro- 
tected Ark, 43 Colo. 289, 96 P 450. 

‘Tll.— National Council K. & L. S. v. 
Dillon, 212 Ill. 320, 72 NE 367 [rev 
108 Ill. A. 183]; Bagley v. Grand 
Lodge A. O. U. W., 31 Ill. A. 618 [rev 
re a grounds 131 Ill. 498, 22 NE 
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or illness. 
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[§§ 113-114 


cal examiner is not imputable to the society, al- 
though the examiner is required to keep a record.'? 

Acts performed in ignorance of member’s death 
Forfeiture for nonpayment of an assess- 
ment is not waived by accepting the delinquent as- 
sessment,!? or by sending an assessment notice,'* 
in ignorance of the member’s illness or death. 


Likewise, a beneficial society, by receiving dues from 


and reinstating a delinquent member then suffering 
from an injury which caused his death, but which 
was unknown to the officer receiving the money, 
does not waive a condition of the contract exempt- 
ing it from liability for injury received by a mem- 
ber while suspended for delinquency.*® 

[§ 114] b. Knowledge of Officers and Agents.'® 
In accordance with the general rule,!7 the knowl- 
edge of an officer or agent having authority to act 


in the matter in question is generally imputed to 


Ind.—Supreme Lodge K. H. v. 
Jones, (A.) 69 NE 718. 

Me.—Gifford vy. Workmen’s Ben. 
Assoc., 105 Me. 17, 72 A 680, 17 Ann 
Cas 11738. 

14. Parker vy. Bankers’ L. Assoc., 
86 Ill. A. 315, 

15. Order of United Commercial 
Travelers v, Belue, 263 Fed. 502. 

16. Imputation of agent’s knowl- 


edge to principal generally see 
Agency §§ 542-552. 
Mistake, negligence, or fraud of 


agent see infra § 118. 

17. See Insurance §§ 574-580; Life 
Insurance § 262. 

18.. Ark.—United Assur. Assoc. v. 
Frederick, 130 Ark. 12, 195 SW 691; 
Peebles y. Eminent Household C. W., 
111 Ark. 435, 164 SW 296; Woodmen 
of World v. Hall, 104 Ark. 538, 148 
SW 526, 41 LRANS 517. 

Colo.—McRory v, Independent Or- 
Ha of Puritans, 60 Colo, 456, 154 P 
’ Ga.—Supreme Lodge K. P. v. Few, 
138 Ga.-778, 76 SE 91. 

Ill.—Zeman v. North American 
Union, 263 Ill. 304, 105 NE 22 [aff 
181 Ill. A. 55]; Kresin y. Brother- 
hood of American Yeomen, 217 Ill. A. 
448; Teegarden v. Supreme Tribe B. 
H., 190 Ill. A. 474; Nyman v. Manu- 
facturer’s, ete., L. Assoc., 182 Ill. A. 
511 [rev. on other grounds 262 111. 
300, 104 NE 653]; O’Brien vy. Catholic 
Order of Foresters, 172 Ill. A. 638; 
Plattdeutsche Grot Gilde v. Ross, 117 
Tl. A, 247. 

Ind.—Supreme Tribe B. H. vy, Len- 
nert, 178 Ind. 122, 98 NB 115. 

lowa.—Thornburg v. Farmers’ Life 
Assoc., 122 Iowa 260, 98 NW 105; 
Delaney v. Modern Acc. Club, 121 
Iowa 528, 97 NW 91, 68 LRA 6038. 

Kan,—Somers v. Kansas Protective 
Union, 42 Kan, 619, 22 P 702. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Hendrickson y. Grand Lodge 
a aki U. W., 120 Minn. 36, 188 NW 

Mo.—Golding vy. Modern Woodmen 
of America, 213 Mo, A. 171, 250 SW 
933; Simmons v. Modern Woodmen of 
America, 194 Mo. A, 29, 188 SW 932: 
Griffith v. Supreme Council R. A., 182 
Mo. A. 644, 166 SW 324; Clair v. Su- 


preme Council R. A,, 172 Mo. A. 709, 
155 SW 892. 
Nebr.—Chandler y. Royal High- 


landers, 101 Nebr, 223, 162 NW 642; 
Pringle v. Modern Woodmen of Amer- 
ica, 76 Nebr. 384, 107 NW 1756, 113 


NW 231; Modern Woodmen of 
America v, Lane, 62 Nebr. 89, 86 
NW 943. 


N. Y.—Sweeney v. Independent Or- 
der of Foresters, 190 App. Div. 787, 


the society,1® unless there is fraud on the part of 
the officer or agent, participated in by the member; 
and the fact that the agent acts in ignorance of the 
law does not prevent the operation of the rule.?° 


181 NYS 4 [aff 179 NYS 94]. 
Okl.—Knights & Ladies of Security 

v. Bell, 93 Okl. 272, 220 P 594. 
Or.—Miller v. Head Camp Pacific 

eutisaic lee W...O. W., 45 Or. 192, 77 


Ss. D.—Thomas y. Modern Brother- 
hood of, America, 25 S. D. 632, 127 
NW 572. 

Tenn.—Hale vy. Sovereign Camp W. 
O. W., 143 Tenn. 555, 226 SW 1045. 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 {rev (Civ. A.) 
277 SW 782]; Calhoun v. Maccabees, 
(Commn, A.) 241 SW 101; Sovereign 
Camp W. O. W. v. Ray, (Civ. A.) 262 
SW 819; Knights & Ladies of Secu- 
rity v. Shepherd, (Civ. A.) 221 SW 
896; Sovereign Camp 5 Ok We ys 
Nash, (Civ. A.) 220 SW 235; Home- 
steaders v. Stapp, (Civ. A.) 205 SW 


743; Knights of Pythias of World v. ° 


re ein 15 Tex. Civ. A. 196, 39 SW 


[a] General agent—An agent to 
solicit insurance, forward applica- 
tions, and deliver policies is in effect 
the general agent of the order, and 
his knowledge of any fact that might 
increase the risk is the knowledge of 
the company. Thomas v. Modern 
Brotherhood of America, 25 S. D. 632, 
127 NW 572. 

{[b] -Knowledge as to condition of 
health.—Where the agent knew in- 
sured was not in good health after 
the application was, received, but 
before the policy was delivered, the 
society cannot set up the defense 
that insured was not in good health, 
but will: be held to have waived the 
condition in the policy relating there- 
to. Supreme Lodge K. P. vy. Few, 
138..Ga. 778, 76 SE 91. 

[c] Knowledge that member was 
engaged in prohibited occupation.— 
Zeman vy. North American Union, 263 
Til. 304, 105 NE 22; Supreme Tribe 
B. H. v. Lennert, 178 Ind. 122, 98 NE 
115; Howard v. Sovereign Camp W. 
O. W., 107 Kan. 551, 192 P 759; Sover- 
eign Camp W. O. W. vy. Durbin, 198 
Ne ters ae) Leer Sovereign Camp 

i : Ae Ri eltsch, 197° Ky? 

247 SW 962. a ae 


pipe tl <3 officers and agents in 
respect of waiver or estoppel s in- 
ee EP he RY it 

3 exom v. Knights of Macca- 
ACh of World, 140 Iowa 41, 117 NW 


Collusion between officer or agent 
and applicant for insurance in insert- 
ing false answers in application see 
infra § 118. 

20. Modern Woodmen of America 
v. Lane, 62 Nebr. 89, 86 NW 943. 

[a] Tlustration.—Where a repre- 


For later.cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ra ie a ae a 
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§ 114] en: 


in some cases knowledge of a subordinate lodge 
or its officers or agents has been imputed to the so- 
ciety;*? in others not;?? depending upon whether 
he was in fact acting as agent of the society and 
within the scope of his authority.2* In order to bind 
the society not only must the officer or agent be 
one who is charged with some duty or has some 
authority in the matter in question,?* but the knowl- 
edge must have come to him while acting in the 
discharge of his official duty;?5 and the soeiety may 
expressly provide that notice to a local clerk of 
matters not necessarily involved in or part of his 
duty of collecting and remitting payments shall not 


be notice to the supreme body.?® 


sentative of a company, within the 
scope of his authority, accepts a sur- 
render of a benefit certificate and a 
fee for the issuance of a new one, 
with knowledge that the holder of 
the certificate is in arrears for dues 
or assessments, the effect of his so 
doing is not avoided by evidence that 
he acted in ignorance: of the legal 
consequences. Modern Woodmen of 
America v. Lane, 62 Nebr. 89, 86 NW 
943. 

21. Ark. — Peebles v. Eminent 
Household C. W., 111 Ark. 435, 164 
SW 296. ! 

Colo.—Fraternal Aid Union v. Mur- 
ray, 81 Colo. 236, 254 P 997; McRory 
v. Independent Order of Puritans, 60 
Colo. 456, 154 P 92. 

Tll.—Coverdale v. Royal Arcanum, 
193 Ill. 91, 61 NE 915 [rev 93 Ill. A. 
373]; High Court I. O. F. v. Schweit- 


‘ger, 171 Ill. 325, 49 NE 506 [aff 70 


Ill. A. 139]; Palmeter v. Court of 
Honor, 212 Ill. A. 565; Goldschmied v. 
National Council K. & L. S., 202 Ill. 
A. 216; Kidder v. Supreme Assembly 
A. S. E., 154 ey dest Taylor v. 
Patriots, 152 Ill. A. ; 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749; 
Supreme Court of Honor v. Sullivan, 
26 Ind. A. 60, 59 NE 37. 

Jowa.—Fahey v. Ancient Order of 

United Workmen, 187 Iowa 825, 174 
NW 650; Alexander v. Grand Lodge 
A. O. U. W., 119 Iowa 519, 93 NW 
08. 
‘ Kan.—Allen v. National Council K. 
& L. S., 102 Kan. 128, 169 P 569; Mod- 
ern Woodmen of America v. Breck- 
enridge, 75 Kan. 373, 89 P 661, 10 
LRANS 136, 12 AnnCas 636. 

Ky.—Sovereign Camp W. O. W. 
vy. Durbin, 198 Ky. 538, 249 SW 754, 

Minn.—Behnke vy. Modern Brother- 
hood of America, 167 Minn. 104, 208 
NW 542. 

Mo.—Simmons v. Modern Woodmen 
of America, 185 Mo. A. 4838, 172 SW 
492: Keys v. National Council K. 
& L. 8S. 174 Mo. A. 671, 161 SW 
45. . h 
Nebr.—Chandler v. Royal High- 
landers, 101 Nebr. 223, 162 NW 642. 

N, Y.—Steuernagel v. Supreme 
Council R. A., 284 N. Y. 251, 137 NE 
328 C.—Hart v. Woodmen of World, 
181 N. C. 488, 106 SH 458; Robin- 
son v. Brotherhood of Locomotive 
Firemen, etc., 170 N. C. 545, 87 SE 
BA -whighatn v. Independent For- 
esters, 44 Or. 543, 75 P 1067. : 

Tex.—Homesteaders v. Stapp, (Civ. 
A.) 205 SW 743. i 

Wash.—Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809. 

And see cases 
section, 

[a] Mlustration.—Where an_ ap- 
plication was addressed to a local 
camp as well as to the head camp, 
the head camp was estopped to claim 
a forfeiture of the certificate for 
false answers in the’ application, 
where the local camp with full 
knowledge of a false answer voted 
to make the applicant a member, ac- 
cepted his dues, and remitted the 
same to the head camp. Turner vy. 


infra passim this 
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facts show that 


But where the 


Modern Woodmen of America, 186 Ill. 
A, 404. 

[b] Disappearance of member.— 
An association is chargeable with the 
knowledge of the local council of the 
disappearance of a member, whether 
report of such disappearance was 
made or not, since the duty of dis- 
closure is presumed to have been 
discharged, and evidence to the con- 
trary is inadmissible, except in cir- 
cumstances of adverse interest or 
of fraud. Steuernagel v. Supreme 
council R. A., 234 N. Y. 251, 137 NE 


[c] Knowledge of agent not 
shown.—That the clerk of a local 
camp had knowledge when it sent 
in the application and when it col- 
lected premiums that insured had a 
disease and had been attended by a 
physician within five years before 
the certificate was issued did not 
waive the right of insurer to avoid 
the certificate for a false answer of 
insured as to such facts, as the clerk 
could not be expected to know what 
warranties were contained in the ap- 
plication. Cromeens v. Sovereign 
Camp. W. O. W., 208 Mo. A. 11; 233 
SW 287. 

Authority of subordinate lodge or 
officers and agents thereof in re- 
ate of waiver or estoppel see infra 

Effect of provisions of statute or 
Lt pl see infra text and notes 47— 


22. Home Friendly Soc. v. Berry, 
94 Ga. 606, 21, SE 583; Levell v. 
Royal Arcanum, 9 Misc. 257, 30 NYS 
205. 

23. See infra note 24 et seq. 

24. Conn.—Grand Lodge A. O. U 
W. v. Burns, 84 Conn. 356, 80 A 157. 

Ga.—Travelers’ Protective Assoc. 
v. Belote, 21 Ga. A. 610, 94 SE 834. 

Md.—Supreme Council A. L. H. v. 
Green, 71 Md. 263, 17 A 1048, 17 Am 
SR 527. 

Mich.—Brown v. Great Camp K, M. 
M., 167 Mich. 123, 1382 NW 562. 

Minn.—Bratley yv. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. 

N. Y.—Desmond v. Supreme Coun- 
cil C. B. L., 51 App. Div. 91, 64 NYS 
406; Hackett v. Supreme Council C, 
B. L., 44.App. Div. 524, 60 NYS 806 
{aff 168 N. Y. 588 mem, 60 NE 1112 
mem]. 

[a] Rule applied.—The collection 
and retention of assessments by the 
local treasurer, whose only duties 
were to collect and remit: assess- 
ments, with knowledge that a mem- 
ber was engaged in a prohibited busi- 
ness, did not constitute a’ waiver of 
the forfeiture of the certificate by 
such member on that ground, the su- 
preme organization, to which the as- 
sessments were remitted by the local 


treasurer, not having knowledge of 
such facts. Brown v. Great Camp 
K, M. M., 167 Mich. 123, 1832 NW 
562. 


25. Ark.—Woodmen of World, v. 
Hall, 104 Ark. 538, 148 SW 526, 41 
LRANS 517. 

Colo.—McRory v. Independent Or- 
der of Puritans, 60 Colo. 456, 154 P 


92. 
Me.—Swett v. Citizens’ Mut. Re- 


[45 C.J.] 139 


a local body or an officer thereof 


is, as a matter of law, the agent of the supreme 
body in performing certain acts, the knowledge ac- 
quired in the course of such performance will be 
imputed to the society, even though it is stipulated 
in the by-laws or contract of insurance that the 
local body or its officers shall be deemed the agents 
of its members.?? 
edge to the society has been applied to knowledge 
acquired by the soliciting agent,?8 the agent who 
wrote the application? or issued the certificate,*®° the 
head elerk,*' the deputy organizer,?? the deputy chief 
ranger,*? the recording secretary,** the medical ex- 


Imputation of the agent’s knowl- 


lief Soe., 78 Me. 541, 7 A 394. 

Or.—Whigham v. Supreme Court I. 
O, F., 51 Or. 489, 94 P 968; Whig- 
ham v. Independent Foresters, 44 Or. 
543, 75 P1067. »: 

Tex. — Calhoun v. 
(Commn. A.) 241 SW 101. 

Application of rule to knowledge of 
medical examiner see infra text and 
notes 42—45, j 

26. Hayccok v. Sovereign Camp 
ave Ow -W.,, 162. Wis. 116,.:155 NW. 

vo, 

27. Sovereign Camp W. O. W. v- 
Newsom, 142 Ark, 132, 219 SW 759; 
Supreme Lodge K. H. v. Davis, 26 
18 252, 58 P 595. And see infra. 

28. Supreme Tribe B. H. v. Len- 
nert, 178 Ind. 122, 98 NE 115. 

[a] Engaging in prohibited occu-~ 
pation.—Knowledge of a _ soliciting 
agent at the time a policy was is- 
sued that insured was engaged in a 
prohibited occupation is knowledge 
to insurer. Supreme Tribe B. H. v. 
Lennert, 178 Ind, 122, 98 NE 115 [rev 
(A.) 94 NE 889, (A.) 93 NE 869]. : 

29. United Assur. Assoc, v. Fred- 
erick, 180 Ark. 12, 195 SW 691; John- 
son v. Royal Neighbors, 253 Til. 570, 
97 NE 1084 [aff 159 Ill. A. 269]; Tée- 
garden v. Supreme Tribe B. H., 190 
Ill. A. 474; Delaney v. Modern Acc. 
Club, 121 Iowa 528, 97 NW 91, 63 
LRA 603 (knowledge of agent tak- 
ing the ppolication), 

[a Age of applicant.—Knowledge 
of agent who wrote application for 
membership, as to the age of appli- 
cant, is imputed to the_ society. 
United Assur. Assoc. v. Frederick, 
130 Ark. 12, 195 SW 691. 

30. Thornburg v. Farmers’ Life 
Assoc., 122 Iowa 260, 98 NW 105. 

31. Modern Woodmen of America 
v. Lane, 62 Nebr. 89, 86 NW 943. 

32. Sovereign Camp W. O. W. v. 
Ray, (Tex. Civ. A.) 262 SW 819. ; 

[a] Age of applicant.—The knowl- 
edge of the deputy organizer and so- 
licitor as to the age of one applying 
for membership is imputed: to the as- 
sociation. Sovereign Camp W. O. W. 
v. Ray, (Tex. Civ. A.) '°262 Sw 819.° "! 

83. Sweeney v. Independent Order 
of Foresters, 179 NYS 94 [aff 190 
App. Div. 787, 181 NYS 4]. 

[a] Engaging in prohibited occu- 
pation.—The knowledge of the deputy 
chief ranger that an applicant for 
membership was a hotel keeper, en- 
gaged in the prohibited occupation of 
selling intoxicants, was chargeable 
to the order, despite the warranty in 
the application for membership as to 
the truth of all statements, whether 
written by the member or another, 
and the warranty in the medical ex- 
amination paper that all statements 
and answers were applicant’s, 
whether written by himself or an- 
other. Sweeney vy. Independent Or- 
der of Foresters, 179 NYS 94 [aff 
190 App. Div. 787, 181 NYS 4]. 

34 O’Brien v. Catholic Order of 
Foresters, 172 Ill. A. 638. \ 

[a] Engaging in prohibited occu- 
pation.—Where it is claimed that a 
Sy-law of a fraternal insurance so- 
ciety prohibiting extrahazardous oc- 
cupations was waived, notice to a 
recording secretary, who was’ ree 


Maccabees, 
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aminer,®®> and local officers charged with the duty 
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cate thereto.*8 


[§ 114 


In other words his knowledge, in 


of collecting and remitting dues and assessments.*® | order to be imputed to the society, must have been 


On the other hand it has been held that the society 
is not chargeable with the knowledge of a district 
deputy,*” or of the local recorder,** or of a ¢om- 
Where a member 
changes to a hazardous or more hazardous oecupa- 
tion, his notice of the change to the local clerk, in 
accordance with the laws of the society, is notice 
But where the member forgets to 
notify the local clerk and pay increased assessments, 
the beneficiary cannot claim that the society was 
estopped to declare a forfeiture on the ground that 
the local clerk had knowledge of the facts.‘ 
Knowledge of medical examiner. 
aminer acting for the society in determining the 
condition of applicant’s health, family history, ete., 
is the agent of the society in such sense that his 
knowledge with reference to the actual conditions 
But he is not the 
agent of the society for anything more than what is 
contained in the medical examination and his certifi- 


mittee of a subordinate lodge.*® 


to the society.*?” 


is the knowledge of insurer.*? 


quired to keep a descriptive roll of 
the members’ occupations, that a 
member had changed his occupation 
to that of railroad brakeman, is no- 
tice to the society. O’Brien v. Cath- 
ou Order of Foresters, 172 Ill. A. 
ig See infra text and notes 42- 

36. Ark.—Sovereign Camp W. O. 
eas Newsom, 142 Ark. 132, 219 SW 

Colo.—McRory y. Independent Or- 
oer of Puritans, 60 Colo. 456, 154 P 

Ind.—Sovereign Camp W. O. 
Latham, 59 Ind. A. 290, 107 NE 549; 
Supreme Court of Honor Vv. Sullivan, 
26 Ind. A. 60, 59, NE 37. 

Mo.—Simmons v. Modern Wood- 
men of America, 185 Mo. A. 483, 172 
SW 492; Keys v. National Council K. 
& L. S., 174 Mo. A. 671, 161 SW 345. 

Nebr.—Chandler v. Royal High- 
landers, 101 Nebr. 223, 162 NW 642; 
Krecek vy. Supreme Lodge F. U. A., 
95 Nebr. 428, 145 NW 859. 

Or.—Whigham y. Independent For- 
esters, 44 Or. 543, 75 P 1067. 

Wash.—Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809; Shultice v. Modern Woodmen 
of America, 67 Wash. 65, 120 P 531. 

37. Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. 

38. Grand Lodge A. O. U, W. v. 
Burns, 84 Conn. 856,,80 A 157. 

29. Levell v. Royal Arcanum, 9. 
Misc. 257,,30 NYS 205. 

40. Howard v. Sovereign Camp W. 
O. W., 107 Kan, 551, ern P 759; Sov- 
ereign Camp W. O. W. v. Durbin, 198 
ay 538, 249 SW 754; Sovereign Camp 

O. W. v. Leitsch, 197 Ky. 699, 247 
Sw 962. And see infra text and 
note 50. 

41. Sovereign Camp W. O. W. v. 
Scott, (Tex. Civ. A.) 246 SW 1107. 

fa] Reason for rule.—‘A party 
who knows the true situation, or is 
negligent .in failing to remember, 
cannot invoke an equitable estoppel 
to defeat the legal rights of the 
other party, at least where the other 
party has not.been guilty of any mis- 
leading conduct or is not equally a“ 


error.” Sovereign Camp W..O. 
aes? (Tex,, Civ. A.) 246 SW 1107, 
1 


42. Ark—Woodmen of World v. 
Hall, 104 Ark. 538, 148 SW 526, 41 
LRANS 517. © 

Colo.—McRory v. Independent Or- 
fer of Puritans, 60 Colo. 456, 154 P 


Tll.—Goldschmied y. National Coun- 
cil K. & L. S., 202 Ill. A. 216; Weis- 
guth v. Supreme Tribe B. H., 194 Ill. 


society.*8 
A medical ex- 
A provision of 


agent.47 


A, 17 [aff 272 Ill. 541, 112 NE 350]. 

N. C.—Robinson vy. Brotherhood of 
Locomotive Firemen, etc., 170 N. C. 
545, 87 SE 587. 

Tenn.—Hale y. Sovereign Camp W. 
O. W., 143 Tenn. 555, 226 SW 1045. 

Tex. —Knights & Ladies.of Security 
v. Shepherd, (Civ. A.) 221 SW 696; 
Homesteaders v. Stapp, (Civ. A.) 205 
Sw 743. 

[a] Age of applicant.—Notice of 
applicant’s age to the local medical 
examiner acting for and.by the au- 
thority of a fraternal organization 
would be imputed to the organization. 
Robinson v. Brotherhood of Locomo- 
tive Firemen, etc., 170 N. C. 545, 87 
SE 537. 

[b] Health of applicant.—Where 
a medical examiner was notified that 
applicant had suffered from influenza, 
and such fact was noted in the re- 
port he made to the body having gen- 
eral authority over fraternal insurer, 
insurer was charged with knowledge 
of that fact, and cannot rely on ap- 
plicant’s statement that he had not 
suffered from disease, etc. Sovereign 
Camp W. O. W. v. Nash, (Tex. Civ. 
A.) 220 SW 235. 

43. Woodmen of World v. Hall, 
104 Ark. 538, 148 SW 526, 41 LRANS 
517. 

[a] Rule applied.—‘“In the case at 
bar the warranted statement of the 
applicant that he was not, engaged 
in the occupation of a saloonkeeper, 
bartender, or in retailing intoxicating 
liquors as a beverage, is made in the 
application, and not in the medical 
examination. This application was 
signed by the applicant and acted 
upon by the local lodge some time 
before the medical examination was 
made, and it was separate and dis- 
tinct from the medical examination. 
The examining physician, as such, 
had no duty to perform relative to 
the application, and did not in any 
manner represent the appellant in 
making or accepting the application. 
The application was made solely to 
the local lodge. The knowledge, 
therefore, of the examining physi- 
cian that any statement made in this 
application was false was not the 
knowledge of the applicant. His 
knowledge, therefore, did not estop 
the appeliant from setting up the 
falsity of this warranted statement 
in the application to avoid the cer- 
tificate issued by it thereon.’ Wood- 
men of World vy. Hall, 104 Ark. 538, 
548, 148 SW 526, 41 LRANS 517. 

44. Woodmen of World y. Hall, 
supra; Desmond:v. Supreme Council 
Cc. B. L., 51 App. Div. 94, 64 NYS 406; 
Hackett v. Supreme Council C. B. Las, 
44 App. Div. 524, 60 NYS 806 [aff 168 


acquired while in the discharge of his official du- 
ties. Hence the society is not estopped to declare 
a forfeiture for false warranties in the application 
because the lodge physician before whom the an- 
swers were made, while subsequently treating appli- 
eant professionally and not in connection with his 
lodge duties, acquired knowledge that the answers 
in the application were false.*® 

Where the insured member is an officer of the 
society, his knowledge of the facts authorizing avold- 
ance of the contract cannot be imputed to the 


Provisions against waiver by officers or agents. 


the contract or by-laws that no 


agent of the society, or that no local body or its 
agents, shall have power to waive conditions, will 
not prevent the operation of the general rule im- 
puting to the society knowledge acquired by an 
This rule has also been held applicable 
where the statute authorizes the society to provide 


N. Y. 588 mem, 60 NE 1112 mem]; 
Whigham y. Supreme Court I. O. F., 
51 Or. 489, 94 P 968. 

45. Whigham vy. Supreme Court I. 
O. F., supra. 

46. Johnson vy. Modern Brother- 
hood of America, 109 Minn. 288, 123 
NW 819, 27 LRANS 446. 

47. Ark, — Peebles v. Eminent 
Household C. W., 111 Ark. 435, 164 
SW 296. 

Ind.—Sovereign Camp W. O. W. v. 
Latham, 59 Ind. A. 290, 107 NE 749. 

Nebr.—Pringle v. Modern Wood- 
men of America, 76 Nebr. 384, 107 
NW 756, 113 NW 281; Modern Wood- 
men of America v. Colman, 64 Nebr. 
ware 89 NW 641. 

C.—Hart vy. Woodmen of World, 
ist. N.C. 488, 106 SE 458. 

Tes: — Sovereign Camp W. O,. W. v. 
Wernette, (Civ. A.) 216 SW. 669. 

Wash.—Peterson vy. Modern Wood- 
men ‘of America, 127 Wash. 412, 220 
P 809. 

[a] Rule applied.—(1) Where, at 
the time deceased became a member 
of a society which included saloon 
keeping within the prohibited occupa- 
tions, the clerk of the fraternal in- 
surer knew that deceased was en- 
gaged in the business of a saloon 
keeper, insurer, having accepted pre- 
miums. paid, is estopped from assert- 
ing the invalidity of the certificate, 
although it was provided in the 
policy that an agent might not waive 
its conditions. Sovereign Camp . 
O. W. v. Wernette, (Tex. Civ. A.) 216 
SW 669. (2) A society declaring by 
its by-laws that the certificate of a 
member becoming intemperate in the 
use of liquors, ‘‘shall, by such acts, 
become .... void,” that no local 
camp or officer may waive a by-law, 
that no information obtained by any 
local officer shall be construed as 
knowledge to the head camp, and 
that retention of dues and_assess- 
ments shall not constitute a waiver, 
is liable on a _ certificate where, 
through a local officer, it received and 
retained dues and assessments which 
were transmitted to the home office 
with local officers’ knowledge that 
the member had for two years been 
intemperate in the use of intoxicat- 
ing liquors, upon the theory of rati- 
fication and estoppel against the so- 
ciety, because under the law. of 
agency. the collecting officer's knowl- 
edge was the knowledge of the so- 
ciety, notwithstanding the by-laws 
and contract. Peterson v. Modern 
Woodmen of America, 127 Wash. 412, 
220 P 809. 

{[b] Notice of change of occupa- 
tion.— Notice of engaging in a haz- 
ardous occupation given to the clerk 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


§§ 114-115] 


in its constitution or by-laws that no subordinate 


body or officer thereof shall have 


conditions,*® although other authorities have held 
that the effect of the statute and by-laws prohibit- 
ing waiver by a subordinate lodge or officer thereof 
is to prevent the knowledge of such lodge or officer 
from being imputed to the society.4® In any event, 
where the statute and the laws of the society, al- 
though providing that an officer of a local body 
shall have no power to waive provisions of the laws, 
also declare that, where a member changes to a 
hazardous occupation, he shall notify the clerk of 
the local body and pay an increased assessment, 
notice to such officer is notice to the society, and 
if the latter accepts payment of assessments there- 
after at the old rate it is estopped to deny lia- 


bility.°° The waiver or estoppel 


of the local camp, as required by the 
by-laws, is notice to the society, so 
that its retention of the premiums 
paid at the original rate waives the 
right to forfeit the insurance for 
nonpayment of an additional pre- 
mium, notwithstanding a by-law de- 
nying to any officer the right to 
waive any provisions thereof. Hart 
v. Woodmen of World, 181 N. C. 488, 
106 SE 458. 

Limitations on power of waiver 
generally see infra §§ 115-117. 

48. Steuernagel y. Supreme Coun- 
cil R. A., 234 N. Y. 251, 137 NE 320; 
Peterson v. Modern Woodmen of 
acne 127 Wash. 412, 421, 220 P 

“Very clearly it [the statute] re- 
fers to the power or authority of a 
subordinate body, its officers and 
members to waive any of the provi- 
sions of the laws and constitution of 
the society. There is no _ conflict, 
however, between the statute and our 
decisions. It must be kept in mind 
that the great, outstanding thought 
of the decisions in question is not 
one of waiver at the instance of a 
subordinate lodge or officer, but, on 
the contrary, the positive assertion 
that, by force of the dominating law 
of agency, the knowledge of the par- 
ticular officer of a subordinate lodge 
or camp is necessarily the knowledge 
of the head camp or society and that, 
being in the possession of that knowl- 
edge, if the society thereafter re- 
ceives and retains assessments and 
dues transmitted to it after being 
collected by the subordinate officer or 
agent, it thereby ratifies the accept- 
ance by its agent of those assess- 
ments and dues and is estopped from 
denying liability. Or, if the word 
‘waiver’ (so often employed in this 
class of law for the word ‘estoppel’) 
must be used, it is a case wherein 
the society itself, and not the subor- 
dinate camp or officer, because of the 
society’s own knowledge and conduct, 
through the knowledge and conduct 
of its agent, will not be permitted to 
say that it has not waived the pro- 
visions of the contract the breach of 
which by a member would otherwise 
defeat a right of recovery on behalf 
of the beneficiary.’”’ Peterson v. Mod- 
ern Woodmen of America, supra. 

49. Bosse v. Knights & Ladies of 
Security, 204 Mo. A. 18, 220 SW _ 993; 
Davis v. National Council K. & L. 8., 
196 Mo. A. 485, 196 SW 97; Hubbard 
v. Modern Brotherhood of America, 
(Mo. A.) 193 SW 911; Hartmann v. 
National Council K. & L. S., 190 Mo. 
A. 92, 175 SW 212; Thompson v. Mod- 
ern Brotherhood of America, 189 Mo. 
A. 15, 176 SW 506; Sovereign Camp 
WwW. O. W. v. Wernette, (Tex. Civ. A.) 
216 SW 669. 

[a] Knowledge of prohibited oc- 
cupation.—Where the by-laws pro- 
vided that no officer or local council 
or officer could waive provisions, evi- 
dence that the local financier who 
collected the dues knew that insured 
was engaged in a prohibited occupa- 
tion for two years before he stopped 
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power to waive 


some statutes>? 


eant.>® 


in such ease is 


collecting his dues did not warrant 
a finding that the national council 
had notice of the prohibited occupa- 
tion. Bosse v. Knights & Ladies of 
Security, 204 Mo. A. 18, 220 SW 998. 
50. Ariz.—Sovereign Camp W. O. 
W. v. Smith, 22 Ariz. 1, 193 P 758. 
Ark.—Sovereign Camp W. O. W. v. 
Key, 148 Ark. 562, 230 SW 576. 
Mo.—Jegglin v. Sovereign Camp W. 
rae 202 Mo. A. 367, 370, 216 SW 
. N. C—Hart vy. Wocdmen of World, 
181 N. C. 488, 106 SE 458. 
Tex.—Sovereign Camp W. O. W. v. 
Miller, (Civ. A.) 220 SV 635; Sover- 
eign Camp W. O. W. yv. Putnam, (Civ. 
A.) 206 SW 970. 


“By virtue of the statute and the 


above quoted by-law, the defendant 
insists that the local Clerk had no 
power to waive the laws of the de- 
fendant. While it is true that the 
above provisions do take from the 
Clerk and other officers of the local 
Camp, and indeed ‘from the local 
Camp itself, the general power to 
create a waiver, yet the defendant 
itself with notice or knowledge of 
the facts may do so. [Thompson v. 
Modern Brotherhood of America, 189 
Mo. A. 15, 176 SW 506; Hubbard v. 
Modern Brotherhood of America, 
(Mo, A.) 193 SW. 911.] And it -will 
be noticed that, in the case at bar, 
the by-laws provide that if a member 
does change to hazardous occupation 
he shall ‘notify the Clerk of the 
Camp.’ In other words, the defend- 
ant says to the insured ‘If you make 
such a change, the local Clerk is the 
one whom you shall notify.’ Having 
thus specified the Clerk as the one 
to whom notice shall be given, is not 
notice to him notice to the Com- 
pany? It seems to us that it is. 
Consequently, when insured, through 
his brother, notified the local Clerk 


that he was engaged in mining, this: 


was a notice to the defendant itself 
of such fact since that was the 
method prescribed by the defendant 
for giving notice. If notice to the 
Clerk was, under this provision of the 
by-laws, notice to the defendant it- 
self, then the latter is in the position 
of having accepted payment of all 
dues at the old rate down to the 


death of insured with notice that he: 


was engaged in the hazardous occu- 
pation of mining. It had this notice 
because notice to the Clerk was the 
only means provided by the laws of 


said defendant whereby notice could 


be given.” Jegglin v. Sovereign 
Camp W. O. W., supra. 

51. Sovereign Camp W. O. W. v. 
Smith, 22 Ariz,-1,.193 P 758; Hart 
v. Woodmen of World, 181 N.C, 488, 
106 SE 458. 

52. See statutory provisions. 

53. Cunningham v. Royal Neigh- 
bors of America, 24 S. D. 489, 124 NW 
484, 140 AmSR 793; 
Brotherhood of R. Trainmen, 
Wis. 83, 164 NW _ 249. 

Generally see Life Insurance § 262 
text and notes 90-93. ; 

54. McKnelly v. Brotherhood of 
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McGinty  v.) 
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not founded upon any conduct of the local body 

or its officers or members, but upon the society’s 

own acts or omissions.°+ 
Estoppel to dispute examiner’s report. Under 


the certificate of the examining 


physician is conclusive as to applicant’s state of 
health in the absence of fraud on the part of appli- 
But such a statute does not apply to con- 
tracts made before its enactment,°* and similar stat- 
utes in other jurisdictions have been held inapplica- 
ble to fraternal beneficial associations.°® 

[§ 115] 4. As Affected by Authority of Officers 
and Agents®**—a. In General. 
the general rule®’ a fraternal beneficiary society 
may be estopped or waive the right to rely on 
provisions of the contract or by-laws forming a part 
of the contract by the acts or omissions of officers®® 


In accordance with 


American Yeomen, 160 Wis. 514, 152 
NW 169. 

55. Foley v. Brotherhood of R. 
Trainmen, (Iowa) 210, NW 585. See 
Brown v. Modern Woodmen of Amer- 
ica, 115 Iowa 450, 88 NW 965 (where 
it was alleged, but not proved, that 
defendant was a fraternal beneficiary 
association). 

56. Estoppel or waiver as to mat- 
ters relating to formation of contract 
see supra § 16. 

57. See Insurance §§ 581-599; Life 
Insurance § 263. 

58. Ala.—Modern Order of Preto- 
rians v. Child, 214 Ala. 403, 108 S 23 
(waiver by state manager). 


Ark.— Mosson v. Woodmen of 
Union, 164 Ark. 568, 262 SW 648. 
Ill.—Traders’ Mut, L. Ins. Co. v 


Johnson, 200. Ill. 359, 65 NE 634 [aff 
101 Ill. A. 559] (waiver by president). 
Iowa.—Bricker y. Great Western 
na Assoc., 161 Iowa 61, 140 NW 
Ky.—Jones v. National Mut. Ben. 
Assoc., 2 SW 447, 8 KyL 599 (waiver 
by secretary). 

Mo.—Ceresia v, St. Giuseppe Mut. 
Aid Working Men’s Assoc., (A.) 211 
Sw 81. 

N. Y.—Sweeney v. Independent Or- 
der of Foresters, 190 App. Diy. 787, 
181 NYS 4 [aff 179 NYS 94]. 

S. C—Sparkman y. Supreme Coun- 
ell A. Hi. 57 (Si Ge igs aS son. 

Tenn.—Independent Order of For- 
esters v. Cunningham, 127 Tenn, 521, 
156 SW 192, 5 ALR 1569: 

Tex.—Supreme Lodge Nat. Reserve 
Assoc. v. Turner, 19 Tex. Civ, A. 346, 
47 SW 44. | 

[a] Deputy executive of a society, 
with all the authority and power 
within his territory of the chief ex- 
ecutive officer, has been held to have 
the power to waive a provision for 
forfeiture in the constitution and by- 
laws. Independent Order of Forest- 
ers y. Cunningham, 127 Tenn. 521, 
156 SW 192, 5 ALR 1569. 

[b] An officer who has power to 
reinstate a myember, suspended by 
reason of delay in remitting dues, 
may, in the absence of express pro- 
vision to the contrary, waive the sus- 
pension. Reed v. Bankers’ Union of 
World, 121 Mo. A. 419, 99 SW 55. 

[c] Nonpayment of assessments. 
—A company can waive, by acts or 
conduct of its officers, provisions in 
a policy for forfeiture or suspension 
for failure to make payment strictly 
at the time and on the terms pro- 
vided in the policy. Bricker v. Great 
Western Acc. Assoc., 161 Iowa 61, 140 
NW 851. 

{d] The word “dispensation,” as 
used in the constitution and by-laws, 
giving certain officers power to grant 
dispensations to initiate applicants 
for membership, means “an exemp- 
tion from some laws; a permission 


to do something forbidden; an al- 
lowance to omit something com- 
manded;”’ “the granting, of a lieense, 


or the license itself, to do what is 
forbidden; that is, the dispensing 
with a law or canon, or the exemp- 
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or agents®® having authority to act in regard to the 
subject matter thereof; and such authority ordina- 
But if the power 
to waive is expressly denied to certain officers and 
agents by the laws of the society, made a part of 
the contract,®! or their authority in respect of par- 
ticular matters is restricted, and they are acting 
beyond the scope of such authority,°? the society 
is not bound by their attempted waiver, unless, 
with knowledge of the facts, it ratifies their acts.°* 
It is generally held that the regular medical ex- 
aminer of the society is its agent, authorized to 
bind the society by acts creating a waiver or es- 
toppel,** notwithstanding a stipulation in the appli- 


rily may be real or apparent.® 


tion of a particular person from the 
obligation. to comply with its injunc- 
tions.” Sweeney v. Independent Or- 
der of Foresters, 190 App. Div. 787, 
790, 181 NYS .4 [aff 179 NYS 94] 
(the act of a deputy supreme chief 
ranger in determining that applicant 
was not engaged in the sale of liquor 
was binding on the society). | 

59. Ala.— Locomotive HEngineers’ 
Mut. L., etc., Ins. Assoc, v. Hughes, 
202 Ala. 466, 80 S 850. 

* Dp. Ci—Supreme Commandery U. O. 
G. C. W. v. Bernard, 26 App. 169, 6 
AnnCas 694. 

Ind.—Supreme Council C. B, L. v. 
Boyle, 10 Ind. A. 301, 37 NE 1105. 

' -Tenn.—Independent Order of For- 
esters vy. Cunningham, 127 Tenn. 521, 
‘156 SW 192; 5 ALR 1569. 

Tex.—Lone Star Ins, Union  v. 
Brannan, (Civ. A.) 184 SW 691. 

{a] Soliciting agents have power 
to waive stipulations in the benefit 
certificate which do not relate to the 
by-laws. Supreme Council C, B. L. 
v. Boyle, 10 Ind. A, 301, 37 NE 1105. 

[b] Collecting agents.—Prior to 
Act (1911) p 713, an agent of a so- 
ciety charged with the duty of col- 
lecting premiums might have con- 
ferred upon him by implication, de- 
spite the absence of authority in the 
by-laws of the society, authority to 
waive defaults and forfeitures, re- 
sulting from failure duly to pay pre- 
miums and assessments, by reception 
thereof after they should have been 
paid. Locomotive Engineers’ Mut. 
L., etc., Ins. Assoc, v. Hughes, 202 
Ala. 466, 80 S 850. 

Agents of local lodge or officers 
‘thereof see infra § 116. 

Waiver or estoppel as to conditions 
of reinstatement see supra § 108. 

60. Independent Order of Forest- 
ers v. Cunningham, 127 Tenn. 521, 156 
SW 192, 5 ALR 1569. 


61. See infra § 117. 
62. D. C.—Supreme Commandery 
U. O. G. C. W. v. Bernard, 26 App. 


169, 6 AnnCas 694. 

Ga.—Travelers’ Protective Assoc. 
v. Belote, 21 Ga. A. 610, 94 SE 834. 

Me.—Williams v. Maine State Re- 
lief Assoc., 89 Me. 158, 36 A 638. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. 

Mo.—Clair v. Supreme Council R. 
A. 172 Mo. A. 709, 155 SW 892. 

Mont.—Kennedy v. Grand Frater- 


nity, 86. Mont.” 325,.92 P 971, ° 25 
LRANS 78. |. 
N. Y.—Jackson v. Royal Ben. Soc., 


15 Misc. 481, 37 NYS 28. 
Pa.—Williams vy. Police Beneficiary 
Assoc., 28 Pa, Dist. 537. 
Tex.—Bennett v. Sovereign Camp 
ee uts W.;, (Civ. A.) 168 SW 1028, 
“While the Sovereign Camp officers 
are the agents of the Sovereign Camp 
for certain purposes, they cannot 
bind their principal, when dealing 
with the members, by acting within 
merely the apparent scope of their 
authority. That rule can have no ap- 
plication where the party dealing 
with the agent knows, or is presumed 
to know, the extent of the agent’s 
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the applicant.®® 


rate capacity,®* 


powers with reference to the particu- 
lar transaction. In a fraternal and 
mutual benefit association, such as 
the Woodmen of the World, the 
powers and duties of the Sovereign 
Camp officers are prescribed and 
regulated by the constitution and 
laws adopted and promulgated by the 
Sovereign assemblies. These are ac- 
cessible to every member and become 
a part ef every insurance contract. 
The member will therefore be pre- 
sumed to know them, and in his deal- 
ings with the general officers must 
take cognizance of the limitations 


placed upon their powers.” Bennett 
v. Sovereign Camp W. O. W., supra. 
[a] A district deputy cannot 


waive provisions of the by-laws, nor 
can he waive the falsehood of state- 
ments in the application. Bratley v. 
Brotherhood of American Yeomen, 
159 Minn. 14, 198 NW 128. 

[b] Delegated members.—A mem- 
ber delegated to organize a_ local 
post and to deliver its charter is not 
empowered to represent the associa- 
tion in receiving and forwarding ap- 
plications for new members, and the 
association will not be estopped by 
his acts in so doing. Travelers’ Pro- 
tective Assoc. v. Belote, 21 Ga, A. 
610, 94 SE 834, 

[ec] Unauthorized acceptance of 
past-due- assessments is not binding 
on association. Williams v. Police 
Beneficiary Assoc., 28 Pa. Dist. 537. 

Powers of agents as to contract of 
ee oe generally see supra §§ 11, 


63.. D. C.—Supreme Commandery 
WO; G. 'C.”W.v. Bernard, 26 App. 
169, 6 AnnCas 694. 

Me.—Williams y. Maine State Re- 
lief Assoc., 89 Me, 158, 86 A 63. 

Mo.—Clair v. Supreme Council R. 
A., 172 Mo. A. 709, 155 SW 892. 

Mont.—Kennedy v. Grand Frater- 


nity, 36’ Mont.” 32:5, ° 92° ‘P' 971, 25 
LRANS 78. 

Tex.—Lone Star Ins. Union  y. 
Brannan, (Civ. A.) 184 SW 691. 


64. Colo.—Supreme Tribe B. H. v. 
York; 70° Golo.) 176, 197 Pe vo12. 

Ill.— Royal Neighbors of America 
v. Boman, 177 Ill. 27, 52 NE 264, 69 
AmSR 201; Atkinson vy. National 
Council R&T. SP Vos Id “AS 2b 
Stapleton v, National Council K. & 
L. 8., 192 Ill. A. 482; Turner v. Mod- 
ern Woodmen of America, 186 Ill. A. 
404; Picek vy. Modern Brotherhood of 
America, 177 Tll. A. 118. 

Ky.—Masonic Life Assoc. v. Robin- 
80, 147 (S'W 882," 44 


Mo.—Hereford vy. Mystic Workers 
of World, 200 Mo. A. 387, 207 SW 76. 
Tex.—Knights & Ladies of Secu- 
SoM v. Shepherd, (Civ. A.) 221 SW 


Insertion of false answers by ex- 
amining physician see infra § 118. 

65. Royal Neighbors of America 
v. Boman, 177 Ill. 27, 52 NE 264, 69 
AmSR 201; Atkinson v. National 
Couneil Ke, "&)_ Th. (Si) Os ee A ee be 
Turner v. Modern Woodmen of Amer- 
ica, 186 Ill. A. 404; Masonic Life 
Assoc. vy. Robinson, 149 Ky. 80, 147 
SW 882, 41 LRANS 505. 


cation making him the agent of applicant.®® 
a private physician who, in the absence of the regu- 
lar examiner, examines applicant is not the agent 
of insurer where he was procured by a friend of 


{§ 115 
But 


It has been held, however, that offi- 


cers of the society have no authority to waive fun- 
damental provisions of the society’s laws which re- 
late to the substance of the contract between an 
individual member and his associates in their corpo- 


such as provisions declaring that 


persons engaged in a particular occupation. shall 
not be eligible to membership,®* or fixing the age 
at which members may be admitted,®® although it 
has also been held that a case might arise where 


Limitation of authority generally 
see infra text and notes 67-69. 

66. Sovereign Camp W. O. W. v. 
Lillard, (Tex. Civ. A.) 174 SW 619. 


67. Ark.—Woodmen of World v. 
Hall, 104 Ark. 588, 148 SW 526, 41 
LRANS 517. 


Ill.—DeVoney v. Modern Woodmen 
of America, 148 Ill. A. 68. 

Mass.— Crowley v. A. O. H. 
Widows’, etc., Fund, 222 Mass. 228, 
110 NE 276; McCoy v. Roman Cath- 
olic Mut. Ins. Co., 152 Mass. 272, 25 
NE 289. 

Mo.—Daffron vy. Modern Woodmen 
of America, 190 Mo. A. 303, 176 SW 


498; Galvin v. Knights of Father 
pathew, 169 Mo. A. 496, 155 SW 


Nebr.—Krecek v. Supreme Lodge 
EF. U.-A., 95 Nebr. 428, 145 NW 859. 

N. J.—Kocher v. Supreme Council 
Cy By Lh, 65 JN. J.01. 6493, 48 , Arb 44, 
86 AmSR 687, 52 LRA 861. 

Oh.—Grand Lodge A. O. U. W. v. 
Bunkers, 238 Oh. Cir, Ct. 487; 

Tex.—McWilliams v. Modern Wood- 
may of America, (Civ. A.) 142 SW 
F pee of local lodge see infra 

68. Krecek v. Supreme Lodge F. 
U. A., 95 Nebr. 428, 145 NW 859; 
Grand Lodge A. O. U. W. v. Bunkers, 
3 Oh Cir. (Ct. uN. . S520 Gea casing pe: 
Ct. 487; Elliott v. Knights of Mod- 
ern Maccabees, 46 Wash. 320, 89 P 
929, 18 LRANS 856. i 

[a] Tlustration.—Where a saloon 
keeper fraudulently secured his mem- 
‘bership in an association which by 
its constitution had declared saloon 
keepers ineligible, the acceptance of 
dues and assessments by either the 
supreme officers of the society or any 
local lodge thereof could not estop 
the society from denying liability 
after the member’s death, although 
the officers of the local lodge when 
receiving such dues and assessments 
knew of the fraud. Krecek vy. Su- 
preme Lodge F. U. A., 95 Nebr. 428, 
145 NW_ 859; Elliott v. Knights of 
Modern Maccabees, 46 Wash. 320, 89 
P 929, 13 LRANS 856. 

69. Swett v. Citizens’ Mut. Relief 
Soc., 78 Me. 541, 7 A 394; McCoy v. 
Roman Catholic Mut, Ins. Co., 152 
Mass, 272, 25 NE 289; Daffron v. 
Modern Woodmen of America, 190 
Mo. A. 308, 176 SW 498. See Pirrung 
v. Supreme Council Catholic Mut. 
Ben. Assoc., 104 App. Div. 571, 93 
NYS 575 (certainly not in the ab- 
sence of fraud or misrepresentation 
on the part of the officer or agent); 
Robinson y. Brotherhood of Locomo- 
tive Firemen, etc., 170 N. C. 545, 87 
SE 537 (where an agent issued a cer- 
tificate to one beyond the age pre- 
scribed by the constitution and by- 
laws, there could be no waiver of 
the forfeiture, as there was no agree- 
ment, nor could there be any estop- 
pel as that could not arise in favor 
of one aware of the agent’s lack of 
power). 

Insertion of false statements by 
agent see infra § 118. 

Power of society to waive age limit 
generally see supra § 112. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


§§ 115-116] 


. 354, 


| 


the society would be bound by its acquiescence in a 
practice of admitting members beyond’ the age 


limit.7° 


[§ 116] b. Authority of Subordinate Lodge or 


Officers and Agents Thereof To 


Inferior lodges and their officers and agents are gen- 
erally held to be the agents of the society,7? and 
hence, in the absence of statutory or contractual 
provisions to the contrary,’* they may, by acts or 
scope of their authority 
amounting to an estoppel or waiver, preclude the 
society from relying on grounds of, avoidance or 
forfeiture,* regardless of the manner provided by 
the by-laws for restoring members to good stand- 
ing,”> provided, of course, the subordinate body or 
its officers or agents have knowledge of the facts.7® 
So where a subordinate. officer, with authority to 
collect dues, receipts for and retains without objec- 


omissions within the 
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tion an assessment paid by a member, in the bona 
fide but mistaken belief on the part of both member 


and officer that the amount is sufficient, the society. 


Bind Society.7! 


70. Daffron v. Modern Woodmen | A. 578; Saucerman v. Court of Honor, 


of eee 190 Mo, A. 303, 322, 176 | 150 Tl. 


Sw 4 

lal por instance, if the head offi- 
cers had been making it a practice 
to take in applicants in violation of 
the by-laws who were above the age 
limit, and this practice had been go- 
ing on notoriously for such a length 
of time that the governing body and 
the membership would be charged 
with notice thereof and had failed 
to act with respect thereto, there 
could be a waiver or estoppel en- 
forced against the society; but this 
would be, not because the officers had 
made a rule, but on the theory that 
the membership had by acquiescence 
and nonaction with knowledge made 
or changed the rule with respect to 
age.” Daffron v. Modern Woodmen of 
|America, supra. 

71. Cross references: 
i\Estoppel or waiver: 
' As affected by negligence or fraud 

of agent see infra § 118. 
By custom or course of dealing of 
subordinate lodge or officers or 

} agents thereof see infra § 124. 
Knowledge of subordinate lodge or 

officers or agent thereof as affect- 

ing society see supra § 114 

72. See cases infra note 74, 

Agency for collection of dues and 
assessments see supra § 95 

Generally see Beneficial Associa- 
tions § 76. 

73. See infra § 117. 

74, Ala.—United Order of Golden 
Cross vy. Hooser, 160 Ala. 334, 49 S 


Ark.—Eminent Household COW ave 
Simmons, 150 Ark. 325, 234 SW 182. 

Ga.—National Council J. O. U. A. 
M. v. Caraway, 13 Ga. A. 819, 821, 81 
SE 243 [cit Cyc]. : 

Ill.—Zeman v. North American 
Union, 263 Ill. 304, 105 NE 22 [aff 
181-11]. A. 551]; Dromgold v. Royal 
Neighbors of ‘America, 261° Til. 60, 
103 NE 584 [rev 177 Ill. A. 1]; Jones 
v. Supreme Lodge K. H., 236 Tl. 113, 
86 NE 191, 127 AmSR’ beinte Ga Grand 
Lodge A. O. U. W. v. Lachmann, 199 
Tll. 140, 64 NE 1022 [aff 101 Ill. A. 
213.155 Coverdale v. Royal Arcanum, 
193 Ill. 91, 61 NE 915 [rev 93 Tl. 
AL 37 sds High Ct. I. O. F. v. Schweit- 
zer,: 171 Tll. 325, 49 NE 506 [aff 70 
Ill. A. 139]; Henry v. North Ameri- 
can Union, 222 Ill. A. 279; McCarthy 
vy. National Council K. & IR yia we 
A. 109; Goldschmied_v, National 
Council K. & L. S., 202 Til. A. 216; 
Jakes v. North ‘American Union, 186 
Tll. A. 1; Love v. Modern Woodmen 
of America, TUT Al 8. [rev hor 
other grounds 259 Ill. 102, 102 NE 
183]; O’Brien y. Catholic Order of 
Foresters, 172 Ill. A. 638; Gilmore v. 
Modern Protective Assoc., key a oti ab eer 
525; Klauss v. National Council K. 
ee P70), Wil Ae 196” sles ov. 
United Brotherhood of Carpenters, 
etc., 169 Ill. A. 596; Walker v. Ameri- 
can Order of Foresters, P62. VAC E30: 
Taylor v. American Patriots, 152 Til. 


A. 550; Beggs v. Supreme 
Counce ilee dk. & 1. A., 146 Ill. A. 
168; Jones vy. Supreme Lodge K. H., 
140 Il. A 227; National Council K. 
Se ls Sav, Burch, 126 Ill. A. 15; Court 
of Honor y. Dinger, 123 Til. ‘A. 406 
{aff 221 Ill. 176, 77 NE 557]. 

Ind.—U, S. Benevolent Soc. v. Wat- 
son, 41 Ind. A, 452, 84 NE 29; Broth- 
erhood of Painters, ice Ayes Moore, 36 
Ind. A. 580, 76 NE 262; Supreme 
Court of Honor vy. Sullivan, 26 Ind. 
A. 60, 59 NE 37; Supreme Tribe Be BH: 
Nik Hall, 24 Ind. A. 316, 56 NE 780, 
79 AmSR 262. 

Iowa.—Fahey vy. Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650; Collver v. Modern Wood- 
men of America, 154 Iowa 615, 135 
NW 67; Davidson v. Temple of Su- 
preme ‘Tribe B. H., 135° Iowa 88, 
111 NW 46; Alexander vy. Grand 
Lodge A. O. U. W., 119 Iowa 519, 93 
NW 508. 

Kan.—Saum vy. Grand Lodge A. O. 
U. W., 119 Kan. 132, 287 P 885; Mod- 
ern Woodmen of America .v. Breck- 
enridge, 75 Kan. 373, 89 P 661, 10 
LRANS 136, 12 AnnCas 636. 

Ky.—Scruggs v. Knights & Ladies 
of Security, 187 Ky. 544, 219 SW 1054, 
1056 [eit Cyc]; Modern Brotherhood 
of America v. Phelps, 142 Ky, 544, 
134 SW 892. 

Minn.—Behnke v. Modern Brother- 
hood of America, 167 Minn. 104, 208 
NW 542; Sauerwein v. Grand Lodge 
O. S. H.,.121 Minn. 229, 141 NW 174; 
Hendrickson vy. Grand Lodge A. O. U. 
W., 120 Minn. 36, 138 NW 946. ‘ 

Miss.—Sovereign Camp W. O. W. 
Vv. tia pees 38 S 351 

Mo.—Galvin v. Knights of Father 
Mathew, 169 Mo. A. 496, 155 SW 465. 

Nebr.—Warren v. Grand Lodge A. 
O. U. W., 104 Nebr. . 810, 178 NW 
627; Modern Woodmen of America v. 
Colman, 64 Nebr. 162, 89 NW 641. 

N. Y.—Steuernagel v. Supreme 
ate R. A., 234 N. Y. 251, 137 NE 


Okl.—Sovereign Camp W. O. 
Pettigrew, 98 Okl, 138, 224 P Weae 
Grand Lodge U. B. & Si OV LMA aS 
v. Carroll, 73 Okl. 45. “174 P 767; Na- 
tional Council K. & SF SoM Fowler, 
66 Okl. 294, 168 P 914, 6 ALR 591. 

Or.— Whigham Vv. Independent For- 
Mee 44 Or, 643,75. BP 1067. 

Ss. C—Sparkmzen v. Supreme Coun- 
Cl -ANGE. vit Pil es, Co. 6, a0: S891" 


esters” v. Cunningham, 127 Tenn, 521, 
156 SW 192, 5 ALR 1569, 
Tex.—Sovereign Camp W. O. W. v. 
Carrington, 41 Tex. Civ. A. 29, 90 SW 
921; Order of Columbus vy. Fuqua, 
(Civ. A.) 60 SW 1020; Knights of 
Pythias of World v. Bridges, 15 Tex. 
Civ. A. 196, 39° SW 333. 
Utah.—Johanson v. Grand Lodge A, 
O. U. W., 31 Utah 45, 86 P 494. 
Wash.—Thompson v. Brotherhood 
of American Yeomen, 130 Wash. 179, 
226 P 498; Kennedy v. Supreme Tent 
K. M. W., 100 Wash. 36, 170 P 371; 


ditions and warranties 


waives the right to forfeit the contract for non- 
payment of the assessment, and is estopped to assert 
that the amount paid is. insufficient.”” 
been held that neither a subordinate lodge nor its 
officers can waive provisions of the constitution 
and by-laws which relate to the substance of the 
contract of insurance,’® such as those declaring that 
persons engaged in a particular occupation shall be 
ineligible to membership,” although on the other 
hand the power of a subordinate body to waive a 
by-law prohibiting the admission of such persons 
has been upheld.®° 
as against the society, however, they must have acted 
as its agent,8! and within the scope of their author- 


But it has 


To create an estoppel or waiver. 


Frank vy. Switchmen’s Union of North 
America, 87 Wash. 634, 152 P 512. 
“We are satisfied that under the 
constitution and by-laws of the order 
the relation of the subordinate lodges 
to the high court was that of agency. 
In associations of this character the 
relation of the members to the order 
is necessarily through the subordi- 
nate lodges, and when a forfeiture of 
the certificate of insurance is in- 
sisted upon, it is proper to show that 
the subordinate lodge, with full 
knowledge of the alleged cause of 
forfeiture, continued to treat the in- 
surance as in full force, receiving the 
member’s dues and paying the money 
over to the supreme lodge. We are 
unable to see how such _ societies 
could be conducted upon any other 
principle, without great injustice to 
the) members!) High Ctl is OG.) B. ve 
Schweitzer, 171 Ill. 325, 328, 49 NE 506. 
[a] Local council may ‘waive con- 
where it is 
authorized by the by-laws to solicit, 
issue, and deliver certificates and to 
collect baie cede National Coun- 
CL ee Ge S. v. Fowler, 66 Okl. 
294, 168 P Teh 6 ALR 591: Modern 
Woodmen of America Vv. Weekley, 42 
Okl,. 25, 189 P 1138. 
75. United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354. 
-76. See supra § 113. 
77. Warren v. Grand Lodge A. O. 
U. W., 104 Nebr. 810, 178 NW 627. 
78. Ark.—Sovereign Camp W. O. 
Pen Newsom, 142 Ark, 132, 219 SW 
Cal.—Marshall v. Grand Lodge A. 
0. U. W:, 183 Cal. 686, 66° P 25. 
Ill.—De Voney v. Modern Woodmen 
of America, 148 Ill. A. 68;. Grand 
ae A. O. U. W. v. Jesse, 50 Ill. A. 


Mo.—Galvin v. Knights of Father 
Mathew, 169 Mo. A. 496, 155 SW 45; 
Harvey v. Grand Lodge A. O. U. W.. 
50 Mo. A. 472. 

Nebr.—Royal Highlanders v. Sco- 
vill, 66 Nebr. 213, 92 NW 206, 4 
LRANS 421. 

Tex.—United Moderns. vy. . Pikes, 
(Civ. A.) 76 SW 774. 

79. Woodmen of World vy. Hall, 
104 Ark, 538, 148 SW 526, 41 LRANS 
517; Krecek v. Supreme Lodge Bye 
A., 95 Nebr. 428, 145 NW 859. 

[a] Ineligibility of applicant.—A 
false warranty that applicant was 
not engaged in the retail liquor busi- 
ness, an occupation which rendered 
him "ineligible under the constitution 
and by-laws of the society, cannot 
be waived by the subordinate lodge 
or its members. Woodmen of World 
v. Hall, 104 Ark, 538, 148 SW.526, 41 
LRANS 517. 

80. Coverdale v. Royal Arcanum, 
193 Til. 91, 61. NE 915 [rey ea es 
An 0S lies High Cour hs. Os 
Schweitzer, 171 -Ill. 325, 49 NE 506 
[att 0-0. Al 1394); McCarthy v. 
National Council K. & L. S., 210 Tl. 
A. 109, 

81. Cal.—Valentine v. Head Camp 
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ity as such,®? or else the unauthorized acts must have 
been ratified by the society,®* and the member must 
have acted to his detriment in reliance on the con- 


Pacific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 3 ALR 3880. 

Iowa.—Trotter v. Grand Lodge I. 
L. H., 1382 Iowa 513, 109 NW .1099, 
7 LRANS 569, 11 AnnCas 533. 

Ky.—Scrugges v. Knights & Ladies 
of Security, 187 Ky. 544, 219 SW 
1054, 1056 [cit Cyc]. 

Mo.—Daffron v. Modern Woodmen 
Os Amerson, 190 Mo. A. 303, 176 SW 
498. 

Nebr.—Chandler v. Royal High- 
landers, 101 Nebr. 223, 162 NW 642. 

Or.—Hartman y. National Council, 
76 Or. 153, 147 P 931, LRA1915BH 152; 
Whigham y: Supreme Court I. O. F., 
bt (Or 489, 94 P 968: 

Va.—Knights of Columbus v. Bur- 
roughs’ Beneficiary, 107 Va. 671, 60 
SE 40, 17 LRANS 246. 

Wis.—Jones v. Modern Brotherhood 
of America, 153 Wis. 223, 140 NW 
1059; Voelkel v. Supreme Tent K. 
M. W., 116 Wis. 202, 92 NW 1104, 

[a] Rule applied.—(1) Where in- 
sured requests the local lodge or the 
secretary to advance his dues as a 
loan, and payments are not for- 

“ warded by the lodge to the associa- 
tion within the time specified, the 
association does not waive the right 
to declare forfeiture as provided in 
the contract. Chandler. y. Royal 
Highlanders, 101 Nebr. 223, 162 NW 
642. (2) The by-laws of an order, 
consisting of local councils, provided 
that any member who should neg- 
lect to pay his assessment should 
ipso facto forfeit his membership, 
and that no money should be trans- 
ferred from the treasury of any 
council except by two-thirds vote at 
a regular meeting, etc. A member of 
a local council failed to pay his as- 
sessments, but the local council, 
without complying with the by-laws, 
paid them from its treasury. The 
order had no knowledge of the facts. 
It was held that the local council, in 
undertaking to make good the mem- 
ber’s delinquency, acted as his agent, 
not as the agent of the national 
council, and that the order did not 

, waive the forfeiture resulting from 
the nonpayment of the assessments, 
and was not estopped from setting 
it up in defense to an action on the 
certificate. Knights of Columbus vy. 
Burroughs’ Beneficiary, 107 Va. 671, 
60 SE 40, 17 LRANS 246. 

Effect of stipulations in by-laws 
see infra text and notes 85, 86. 

82. U. S.—Order of United Com- 
mercial Travelers v. Young, 212 Fed. 
132, 128 .CCA 648. 

Ala.—Sovereign Camp W. O. W. v. 
Blanks, 208 Ala. 449, 94 S 554; Bea- 
son v. Sovereign Camp W. O. W., 208 
Ala. 276, 94 S 128. 

Ark.—Sovereign Camp W. O. W. v. 
Peaugh, 150 Ark. 176, 234 SW 161; 
Sovereign Camp W. O. W. v. Newsom, 
142 Ark, 132, 219 SW- 759; Pate v. 
Modern Woodmen of America, 129 
Ark. 159, 195 SW 1070. 

Cal.—Marshall v. Grand Lodge A. 
OF, W.., 133° Cal. 636,..68 2.26. 

Conn.—Grand Lodge A. O. U. W. 
v. Burns, 84 Conn. 356, 80 A 157. 

Ga.—Home Friendly Soc. y. Berry, 
94 Ga. 606, 21 SE 583. 

Ill.—Love v. Modern Woodmen of 
America, 259 Ill. 102, 102 NE 183, 
6 ALR 581; Illinois Masons’ Benev. 
Soc. v. Baldwin, 86 Ill. 479 (where 
a local agent accepted overdue pay- 
ments in violation of express instruc- 
tions); Neenan y. National Council K. 
& L. S., 188 Ill. A. 490; Modern Wood- 
men of America v. Hicks, 109 Ill. A. 
27 (mo action of a local lodge offi- 
cer can amount to a waiver of some 
action required by the laws of the 
Society to be taken by its board of 
directors). 

Ind.—Supreme Lodge K. H. vy. 
Jones, 35 Ind. A. 121, 69 NE 718. 
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Iowa.—Hexom v. Knights of Mac- 
eabees of World, 140 Iowa 41, 117 NW 
LO, 

Kan.—Salter v. Security Ben. 
Assoc., 120 Kan. 395, 243 P 1033. __ 

Ky.—Scrugges v. Knights & Ladies 
of Security, 187 Ky. 544, 219 SW 
1054; National Council J. O. U, A. M. 
v. Thompson, 153 Ky. 636, 641, 156 
SW 132, 45 LRANS 1148 [quot Cyc]. 

Mich.—Brown v. Great Camp K. M. 
M., 167 Mich. 123, 132 NW 562. And 
see Sowiczki v. Modern Woodmen of 
America, 192 Mich, 265, 158 NW 891; 
Showalter v. Modern Woodmen of 
America, 156 Mich. 390, 120 NW 994 
(both holding that waiver of exemp- 
tion of a fraternal benefit society 
from liability for death due to em- 
ployment in a prohibited occupation 
must be by the home office where 
the contract is made with it). 

Minn.—Bratley y. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. 

Mo.—Daffron vy. Modern Woodmen 
of America, 190 Mo. A. 303, 176 SW 
498; Day v. Supreme Forest W. C., 
174 Mo. A, 260, 156 SW 721. 

Mont.—Kennedy v. Grand Frater- 
nity, 36 2 Monts 326... 92) 62 wou, 
LRANS 78. 

Nebr.—Adams v. Grand Lodge A, O. 
U. W., 66 Nebr. 389, 92 NW 588 
(where no authority over the pay- 
ment of death benefits in the subor- 
dinate lodge or its officers is shown, 
their dealings with the beneficiaries 
after insured’s death can establish 
no liability on the part of the grand 
lodge); Field vy. National Council K. 
& L. S., 64 Nebr. 226, 89 NW 773. 

Oh.—Pete y. Woodmen of World, 5 
ees Cir. Ct. No 'S? (446,-26Ohs Cir. Ct. 


oo. 

Okl.—Modern Woodmen of Amer- 
ica v. Weekley, 42 Okl. 25, 139 P 
1138. ; 

Or.—Lathrop v. Modern Woodmen 
of America, 56 Or. 440, 106 P 328, 
109 P 81; Whigham v. Supreme Court 
IT. ©.-F., 61 Or. 489,94 © 968, 

Tex.—Sovereign Camp W. O. W. v. 
Todd, (Civ. A.) 2883 SW 659; United 
Moderns y. Pike, (Civ. A.) 76 SW 
774; Supreme Lodge K. H. y. Keener, 
6 Tex: Civ. A. 267, 25 SW 1084. 

Va.—Bixler v. Modern Woodmen of 
America, 112 Va. 678, 72 SE 704, 38 
LRANS 571. 

Wash.—Sheridan v. Modern Wood- 
men of America, 44 Wash. 230, 87 P 
127, 7 LRANS 9738, 120 AmSR 987. 

Ont.—Ryan v. Catholic Order of 
Foresters, 1 OntWR 547. 


[a] Illustrations.—(1) A_ local 


officer whose authority is confined to, 


collecting payments and assessments 
cannot waive a policy provision for- 
feiting insured’s rights if he becomes 
intemperate. Pate v. Modern Wood- 
men of America, 129 Ark. 159, 195 SW 
1070. (2). A local agent, having 
power only to solicit applications and 
forward them, cannot waive condi- 
tions of an insurance policy. Mod- 
ern Woodmen of America v. Weekley, 
42, Oki. 25,, 189° P 1188. .«(3)) Unau- 
thorized acceptance by the secretary 
of a subordinate body of assessments 
from the husband of a suspended 
member on his oral statement that 
She was then “all right,’’ which was 
false, is not evidence of waiver of 
forfeiture of her certificate for non- 
payment of assessments. Day v. Su- 
preme Forest W. C., 174 Mo. A. 260, 
156 SW 721.° (4) Under.a statute 
declaring that an agent has such au- 
thority as the principal actually or 
ostensibly confers on him, etc., the 
collector of a local lodge of a mu- 
tual benefit society, consisting of a 
grand lodge and subordinate local 
lodges, empowered to act as superin- 
tendent of the society in the state in 
the institution of a new lodge, etc., 
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duct of the officer or agent.** 
Stipulations as to agency. It has been held that 
a provision inthe laws of a society declaring that a 


has no authority to waive the delin- 
quency of a member of the local 
lodge, or to receive current dues after 
a member has ceased to be a member 
of the society. Kennedy v. Grand 
Fraternity, 36 Mont. 325, 92 P 971, 25 
LRANS 78. 

[b] Acts of a mere ministerial of- 
ficer, which are unauthorized by the 
association or its superior officers, 
are not binding on it and may not be 
invoked as evincing a waiver of its 
rights unless ratified with knowledge 
of the facts. Clair v. Supreme Coun- 
cil R. A., 172 Mo. A. 709, 155 SW) 892. 

[c] Agreement of local clerk to 
pay the assessments of a member as 
they fell due in return for the deliv- 
ery of a cow by the member to the 
clerk is not binding upon the order, 
in the absence of any proof that it 
knew or acquiesced in the agreement, 
so there was nothing upon which to 
rest either the doctrine of estoppel or 
of ratification. Sovereign Camp W. 
O. W. v. Blanks, 208 Ala. 449, 94 S 554. 

{[d] Where receipt of assessment 
after maturity is expressly forbidden 
by the by-laws, a receipt of an officer 
of a local lodge is not binding on the 
society. Easton v. Supreme Lodge K. 
H., 8 F. Cas. No. 4,259a. 

[e] Local collecting agents (1) 
have no power to waive conditions of 
the contract. Home Friendly Soc. v. 
Berry, 94 Ga. 606, 21 SE 583; Brown 
v. Grand Council N. L. H., 81 Iowa 
400, 46 NW 1086; Elder vy. Grand 
Lodge A. O. U. W., 79 Minn. 468, 82 
NW 987; Kennedy v. Grand Frater- 
Nit, s sOlp MON (coAon O2, ce Pol emer 
LRANS 78; Lathrop v. Modern Wood- 
men of America, 56 Or. 440, 106 P 328, 
109)’ P Si: St: (Onge We” union. "Sie 
Joseph, 15 OntWN 358. (2) So the 
minor son of the collector of a lodge 
has no authority to bind the society 
by a promise to receive a past-due 
assessment. Supreme Conclave K, D. 
v. Warwick, 110 Ga. 388, 35 SE 645. 

[f] Local secretaries have no 
power to accept overdue assessments 
except as authorized. Boyce v. Royal 
Circle, 99 Mo. A. 849, 73 SW 300; 
Pete v. Woodmen of World, 26 Oh. 
Cir , Ct. 653. 

{g] Financial secretary of a local 
council has no implied authority to 
waive timely payment of assess- 
ments. Field v. National Council K. 
& L. S., 64 Nebr. 226, 89 NW 773. 

Contractual provisions against 
waiver see infra § 117. 

83. llen v. National Council K. 
& L. S., 102 Kan. 128, 169 P -569; 
Daffron v. Modern Woodmen of Amer- 
ica, 190 Mo. A. 303,- 176 “SW. 4983 
Clair v. Supreme Council R. A., 172 
Mo. A. 709, 155 SW 892. See Lone 
Star Ins. Union v, Brannan, (Tex. 
Civ. A.) 184 SW 691 (whether the 
local agent was authorized to waive 
the forfeiture provisions of the policy 
was immaterial, where the jury 
found that the general manager 
waived such conditions). ; 

84. Frain v. Modern Woodmen of 
America, 60 Colo. 585, 155 P 330; 
Larkin v. Modern Woodmen of Amer- 
ica, 163 Mich, 670, 127 NW 786. 

[a] Dlustration.—Statements of 
the clerk of a local camp of a fra- 
ternal insurance order, consisting of 
a head and local camps that, if a 
beneficiary in a certificate issued to 
her son would pay a part of the loss. 
to her daughter-in-law, the certificate 
would be allowed, did not operate as 
a waiver of by-laws of the order fix- 
ing its liability, where they were not. 
acted on by the beneficiary, who did 
not incur any expense in reliance 
thereon, although the clerk had au- 
thority to waive by-laws. Larkin 
v. Modern Woodmen of America, 163 
Mich. 670, 127 NW 786. 

Generally see supra § 110. 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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local body and its officers or agents shall be the 
agents of the members and not of the supreme body 
is binding on a member and his beneficiary.®> It is 
the general rule, however, that the duties of a local 
officer or agent determine whether he is the agent 
of the supreme body in respect of waiver, and if in 
fact he is acting as such agent the society will be 
estopped by his acts within the scope of his author- 
ity, notwithstanding a stipulation in the contract 
or by-laws that he shall be considered the agent of 
the local body or its members and not of the su- 


preme body.*® 
[Os817] 2 <e: 


85. Valentine vy. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2,3 ALR 380;. Hartman v. 
National Council, 76 Or. 153, 147 P 
931, LRA1915E 152; Huntington v. 
Fraternal Reserve Assoc., 173 Wis. 
582, 181 NW 819; Jones v. Modern 
Brotherhood of America, 153 Wis. 
223, 140 NW 1059; Voelkel v. Supreme 
ae K, M. W., 116 Wis. 202, 92 NW 

[a] IWustrations—(1) Under a 
by-law providing that the officers of 
the local council were agents of the 
members and not of the supreme 
council, the secretary of a local coun- 
ceil had no authority to bind insurer 
by a statement to a beneficiary that 
the certificate of insured who had en- 
listed in the army in time of war did 
not require the payment of extra as- 
sessments to keep the certificate good 
for its full value as long as insured 
was on this side of the Atlantic 
Ocean. Huntington v. Fraternal Re- 
serve Assoc., 173 Wis. 582, 181 NW 
819. (2) Where the by-laws provided 
that the secretary of the subordinate 
lodge was not the agent of the su- 
preme lodge, and that no act or omis- 
sion on his part should impose any 
liability on the society or waive any 
right belonging to it, notice to the 
secretary of a local lodge that one 
insured in the society had engaged in 
an occupation prohibited by its by- 
laws, coupled with the acceptance by 
the secretary of monthly premiums, 
does not constitute a waiver or raise 
an estoppel on the part of the sgsu- 
preme lodge, which, as soon as it 
knew of the fact that insured had 
been engaged in the prohibited occu- 
pation, offered to return the pre- 
miums. Jones v. Modern Brotherhood 
of America, 153 Wis. 223, 140 NW 
1059. 

sé. U. S.—Supreme Lodge K. P. v. 
Withers, 177 U. S. 260, 20 SCt 611, 
44 L. ed. 762 [aff-89 Fed. 160, 32 CCA 
182]. 

i ak-eratdent Household C. W. vy. 
Simmons, 150 Ark. 325, 234 SW 182; 
Sovereign Camp W. O. W. v. New- 
som, 142 Ark. 132, 219 SW 759. 

D..¢:—Parliament P. P. P.'v. Marr, 
20 App. 3638. 

Tll.—Dromgold v. Royal Neighbors 
of America, 261 Ill. 60, 103 NE 584 
[revel?? Till) -A:- 1]; Henry v. North 
American Union, 222 Ill. A. 279; Mc- 
Carthy v. National Council K. & L. §S., 
210 Ill, A. 109;-Jakes v. North Ameri- 
can Union, 186 Ill. A. 1; Harvick v. 
Modern Woodmen of America, 158 Ill. 
A, 570. 

Ind.—vU. S. Benevolent Soc. v. Wat- 
son, 41 Ind. A. 452, 84 NE 29; Su- 
preme Lodge K. H. v. Jones, 35 Ind. 
A. 121, 69 NE 718; Supreme Tribe 
B. H. v. Hall, 24 Ind. A. 316, 56 NE 
780, 79 AmSR 262. 

lowa.—Clark v. Supreme Council 
R. A., 200 Iowa 699, 205 NW 355; 
O’Connor v. Knights & Ladies of Se- 
curity, 178 Iowa 383, 158 NW 761, 
LRA1917B 897; Collyer. v. Modern 
Woodmen of America, 154 Iowa 615, 
135 NW 67; Davidson v. Temple of 
Supreme Tribe B. H., 135 Iowa 88, 111 
NW 46; Trotter v. Grand Lodge I. L. 
H., 132 Iowa 513, 109 NW 1099, 7 
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Contractual 


Provisions 


MUTUAL BENEFIT INSURANCE 


Waiver.®? 


with knowledge 


against A provision that 


LRANS 569, 11 AnnCas 533. 

Kan.—Saum vy. Grand Lodge A. O. 
U. W., 119 Kan. 132, 237 P 885; An- 
cient Order of Pyramids v. Drake, 66 
Kan. 538, 72 P 239. 

Md.—Schlosser v. Grand Lodge B. 
R. T., 94 Md. 362, 50 A 1048. 

Mo.—Hanheide v. Supreme Tribe B. 
H., (A.) 223 SW 684; Godwin v. Na- 
tional Council K. & L. S., 166 Mo. A. 
289, 148 SW 980; Andre v. Modern 
Woodmen of America, 102 Mo. A. 377, 
76 SW 710. 

Nebr.—Modern Woodmen of Amer- 
ica v. Colman, 64 Nebr. 162, 89 NW 641. 

N. Y.—Steuernagel v. Supreme 
pee RicA., 2840 NY, 2515-137" NE 

Okl.—Sovereign Camp W. O. W. v. 
Booker; 93) OKIS 1139; 219 -Pr 9305 
Knights of Maccabees of World v. 
Johnson, 79 Okl. 77, 185 P 82. 

Tex.—Maccabees v. Johnson, (Civ. 
A.) 273 SW 612. 

Wash.—Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809; Richardson v. Brotherhood of 
Locomotive Firemen, etc., 70 Wash. 
76, 126 P 82, 41 LRANS 330; Shultice 
v. Modern Woodmen of America, 67 
Wash. 65, 120 P 5381; Schuster v. 
Knights & Ladies of Security, 60 
Wash. 42, 110 P 680. 

“Whether a person is an agent of 
another or of an association must be 
determined by their relations one to 
another, and, if one is actually au- 
thorized to act for another in certain 
matters as agent, the mere fact that 
it has been agreed that the relation- 
ship of agency shall not exist does 
not obviate the fact of such agency.” 
Davidson’ v. Temple of Supreme Tribe 
B. H., 135 Iowa 88, 92, 111 NW 46. 

{a] “There is no magic in the 
mere name of a thing, and if an act 
done or performed by one person or 
party for or in behalf of another is 
in its essential nature one of agency, 
then the former is the agent of the 
latter. This principle has been often 
enforced as between the insurer and 
insured, and the person appointed or 
designated to receive payment of pre- 
miums and assessments held to be 
the agent of the insurer, even where, 
by the terms of the contract, it is 
provided that he shall be regarded 
as the agent of the insured.” Trot- 
ter v. Grand Lodge I, L. H., 132 Iowa 
513, 520. 109 NW 1099, 7 LRANS 569, 
11 AnnCas 533. 

{b] “Notwithstanding the cun- 
ningly devised by-laws and stipula- 
tions of beneficiary associations like 
the plaintiff in error, the clerks of 
local camps are, in the matters of 
collecting and remitting assessments 
and the waiver of forfeitures, the 
agents of the societies and not of the 
local camps or of their members.” 
Modern Woodmen of America vy. Col- 
man, 64 Nebr. 162, 164, 89 NW 641. 

[c] Rule applied.—Where a _ by- 
law imposes on the officers of local 
councils the duty of receiving and 
transmitting to the central govern- 
ing body all the dues, assessments, 
etc., of the members, a provision in 
such by-law that the officers of each 
local council shall be deemed the 
agents solely of such council and its 
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The society may, by stipulation in its 
constitution or by-laws or in the contract of mem- 
bership, limit the power of its officers and agents 
with reference to estoppel and waiver.*® 
event the member and the beneficiary are charged 


In this 


of the limitation and are bound 


thereby so that neither may rely on acts of officers 
or agents which might otherwise create an estoppel 
or amount to a waiver.®? 
a condition in a certificate denying agents the power 
to waive a forfeiture has no application to the 
general manager or secretary of the association.®® 


But it has been held that 


no officer of the society may waive 


members is inconsistent with the 
duty and agency imposed on them by 
the central governing body and can- 
not be used to defeat a claim on a 
certificate of insurance issued by the 
association, Parliament P. P. P. v. 
Marr, 20 App. (D. C.) 363. 

Authority of local lodge and offi- 
cers in respect of collection and re- 
cravat tid of assessments see Supra § 
19) 


Stipulations as to power of waiver 
see infra § 117. 

87. Waiver of conditions of rein- 
statement see supra § 108. 

88. Modern Woodmen of America 
v.' Tevis,> 117 Wea!) 369,54 "CCA293; 
Modern Woodmen of America vy. In- 
ternational Trust Co., 25 Colo. A. 26, 
136 P 806. 

Limiting authority of subordinate 
body or officers thereof see infra text 
and notes 95-9. 

89. U. S.—Order of United Com- 
mercial Travelers v. Belue, 263 Fed. 
502; Modern Woodmen of America v. 
Tevis, 117 Fed. 369, 54 CCA 2938. 

Colo.—Modern Woodmen of Amer 
ica y. International 
Colo. A. 26, 136 P 806. 

Ga.—Sovereign Camp W. O. W. v. 
Griffin, 30 Ga.-A. 217, 117 SE 261. 

Ill.—Glaspy v. United Brother- 
hood, 163 Ill. A. 78. 

N. Y.—Schoelier v. Grand Lodge A. 
O. U. W., 110 App. Div. 456, 96 NYS 
1088; Jackson v. Royal Ben, Soce., 15 
Misc. 481, 37 NYS 28. 

N. C.—Robinson y. Brotherhood of 
Locomotive Firemen, etc., 170 N, C 
545, 87 SE 5387. 

Wis.—Loeffler v. Modern Woodmen 
or ene ae 100 Wis. 79, 75 NW 
i 5 ; 

[a] Rule applied.—Where the con- 
stitution and laws of a society, made 
a part of a certificate by the applica- 
tion, provided that no. officer, em- 
ployee, or agent could waive any con- 
ditions or provisions, and a certificate 
required the holder when entering the 
military ‘or naval service to notify 
the home office and pay an additional 
premium, in default of which it pro-: 
vided for a reduction of the insur- 
ance, a statement by an agent to ap- 
plicant that the society had waived 
payment of such additional premium 
was not a waiver of the conditions in 
the certificate. Sovereign Camp W. 
. W. v. Griffin, 30 Ga, A. 217, 117 SE 
261; Sovereign Camp W. O. W. v. 
Ricks, 26 Ga, A. 374, 106 SE 185. 

[b] Effect of misrepresentations 
as to authority.— Where a certificate 
provides that agents have no author- 
ity to waive forfeitures, a member is 
bound to take notice of the terms of 
his contract as stated in the cer- 
tificate, and, having received and re- 
tained it without objection, is bound 
by its terms, regardless of repre- 
sentations of the agent inconsistent 
therewith. May v. New York Safety 
Reserve Fund Soc., 14 Daly 389, 13 
NYSt 66. 

Waiver or estoppel as to matters 
relating to formation of contract see 


Trust Co: 20 


supra § 16. 
90. Bankers’, etc., Mut. Ben. As- 
soc; v. Stappy 77 Tex. 517, 14. Sw. 


168, 19 AmSR 772. 
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any laws which relate to the substance of the con- 
tract refers to a completed contract of insurance 
and not to the preparation and acceptance of ap- 
Moreover, these restrictions upon the 
power of waiver are themselves conditions which 
may be waived,®?-®3 and the society may become 
bound by ratifying an agent’s unauthorized waiver.®* 

Prohibiting waiver by subordinate body or officers 
or members thereof. Where the society, in its con- 
stitution or by-laws, or in the contract of insurance, 
prohibits a subordinate body or officers thereof from 
- waiving provisions of the contract or laws, such pro- 
hibition is binding on the member and his bene- 
ficiary,®° and no waiver or estoppel can arise from 
any act of such subordinate body or officers there- 


plications.*? 


91. Shotliff v. Modern Woodmen of 
er aidan 100 Mo. A. 138, 149, 73 SW 
326 

“The officers, to whom the associa- 
tion had entrusted the medical exam- 
ination of applicants and their ac- 
ceptance or rejection as members of 
the association, upon: such examina- 
tion must, in the very nature of their 
duties, act upon their own judgment 
and in the exercise of a sound dis- 
cretion. The by-laws can furnish 
them no guide for their action, be- 
yond the general description in re- 
gard to age, condition of health, etc., 
required of the applicant to become 
a member of the association.” Shot- 
liff v. Modern Woodmen of America, 
supra. 

92-93. Dromgold v. Royal Neigh- 
bors of America, 261 Ill. 60, 103 NE 
584 [rev 177 Ill. A. 1]; Jakes v. North 
American Union, 186 Ill. A. 1. 

94. Pringle v. Modern Woodmen of 
America, 76 Nebr. 384, 107 NW 1756, 
118 NW 231; Modern Woodmen of 
America v. Colman, 64 Nebr. 162, 89 
NW 641; Dial v. Valley Mut, L. "As- 
soc., 29 Sac 560, 8 SH 27. 


95. U. S:—Modern Woodmen of 
America vy. Tevis, 117 Fed. 369, 54 
CCA 293. 


Ark.—Woodmen of World y. Hall, 
vee Ark. 538, 148 SW 526, 41 LRANS 

Cal.—Valentine v. Head Camp Pa- 
cific Jurisdiction W. O. W., 180 Cal. 
192, 180 P 2, 3 ALR 380. 

Conn. —Coughlin v. Knights of Co- 
lumbus, 79 Conn. 218, 64 A 223. 

Ga.—Sovereign Camp w. oO. W. 
Shaw, 143 Ga. 559, 85 SE 827; Willis 


v. Sovereign Camp Ww. O. W., 29 Ga. 
A. 470, 116 SH 52. 

Mich.—Sowiczki v. Modern Wood- 
men of America, 192 eh, 265, 158 


NW 891; Larkin y. Modern Woodmen 
of America, 163 ian 670, 127 NW 
786; Lord v. National Protective Soc., 
134 Mich. 357, 96 NW 443. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. 

Miss.—Sovereign Camp W. O. W. v. 
Hynde, 134 Miss. 705, 99 S 259. 

Mo.—Griffith v. Supreme Council R. 
A., 182 Mo. A. 644, 166 SW 3824. 

N. Y.—Riess v. Supreme Conclave 
I. O. H., 177 App. Div. 845, 164 NYS 
878; Klein v. Supreme Council L, A., 
98 Misc. 218, 163 NYS 5. 

OkI.—Modern Brotherhood of 
America v. Beshara, 42 Okl. 684, 142 
P 1014. 

Or.—Hartman y. National Council, 
76 Or. 153, 147 P 931, LRA1915B ie 
Lathrop v, Modern Woodmen 
America, 56 Or. 440, 106 P 328, 183 


P 81. 
Utah.—Sterling v. Head Camp Pa- 
O. W., 28 Utah 


cific Jurisdiction W. 
505, 526,380 P 375, 1110. 
Wash.—Sheridan v. Modern Wood- 
men of America, 44 Wash. 230, 87 P 
127, 7 LRANS 973, 120 AmSR 987, 
96. See cases supra note 95. 
97. Spencer v. Security Ben. As- 
soc., (Mo. A.) 297 SW 989; Griffith v. 


Supreme Council R. A., 182 Mo.:A. 
644, 166 SW 324. 
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forfeiture.®® 


98. Wheatley v. Knights of Co- 
lumbus, 161 Ky. 331, 170 SW_ 937; 
National Council J. O. U. A. M.~-v. 
Thompson, 153 Ky. 636, 641, 156 SW 
132, 45 LRANS 1148 [quot Cyc]. 

99. Ala.—Modern Order of Pre- 
torians v. Childs, 214 Ala. 403, 108 
S 23; Yarbrough v. Sovereign Camp 
Ww. O. W., 210 Ala. 188, 97 S -654; 
Sovereign Camp W. O. W. v. Hastis, 
210 Ala. 29, 96 S 866; Allen v. Sov- 
ereign Camp W. O. W., 209 Ala. 236, 
96 S 67; Sovereign Camp W. O. W. 
v. Tucker, 206 Ala. 562,-90 S 801; 
Woodmen of World v. Maynor, 206 
Ala. 176, 89 S 750; Sovereign Camp 
W. O. W. vy. Allen, "206 Ala. 41, 89 S 
58; National Order M. Ds Atel Verde; 
200 Ala. 508, 76 S 450; Beiser v. Sov- 
ereign Camp AWS: Os W., 199 Ala. 41, 
74 S 235; Woodmen of World y. Mc- 
Henry, 197 Ala, 541, 73 S 97. 

Ariz. —Supreme Lodge F. B. v. Gri- 
jalva, 28 Ariz. 77, 235 P 397. 

Ark.—Sovereign Camp W. O. W. v. 
Key, 148 Ark. 562, 280 SW 576; Sov- 
ereign Camp W. O. W. v. Newsom, 
142 Ark. 132, 219 SW 759. 

Ga.—Bryant v. Sovereign Camp W. 
O. W., 29 Ga. A. 359, 115 SE 285. 

Kan.—Salter v. Security Ben. As- 
soc., 120 Kan. 395, 243 P 1033. 

La. —Barganier v, Knights of Mac- 
opbens of World, 147 La. 409, 85 S 


Mo.—Williams y. Modern Woodmen 
of America, (A.) 243 SW 272; Cro- 
meens v. Sovereign Camp W. O. W., 
208 Mo. A. 11, 288 SW 287; Olsen v. 
Supreme Council R. A., 205 Mo. A. 
260, 224 SW 129; Fries v. Royal 
Neighbors of America, (A.) 210 SW 
130; Hereford v. Mystic Workers of 
World, 200 Mo, A. 387, 207 SW 176; 
Davis v. National Council K. & L. 
196 Mo. A, 485, 196 SW 97; Hubbard 
v. Modern Brotherhood of America, 
(A.) 193 SW 911; Hartmann vy. Na- 
tional Council K. & L. S., 190 Mo. A. 
92, 175 SW. 212; Thompson v. Modern 
Brotherhood of America, 189 Mo. A. 
15, 176 SW 506; Brittenham v. Sov- 
ereign Camp W. O. W., 180 Mo. A. 
523. 167 SW 587. 

N. Y.—Klein vy. Supreme Council L. 
A., 98 Misc, 218, 163 NYS 5. 

Or.—Hartman v. National Council, 
ies Or. 1538,,.147 PB) 931, DRAL9I5E 

Ss. C.—Sternheimer v. Order of 
United Commercial Travelers, 107 S. 
C. 291,.93 ae 8; Vant v. erat Lodge 
a ae peas Ober ae "418, 86 be i 

Tenn.—Simmons 
Camp W. O. W., 
SW 941. 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW 782]; Sovereign Camp W. QO. 
W. v. Todd, (Civ. A.) 288 SW 659; 
Maccabees v. Johnson, (Civ. A.) 273 
Sw 612; Sovereign Camp W. O. 

v. Jackson, (Civ. A.) 264 SW 289; 
Sovereign Camp W. O. W. v. Rodri- 
guez, (Civ. A.) 249 SW 266; Sovereign 
Camp Pepe) aN naan Wernette, (Civ. 
A.) 216 SW 669; Sovereign Camp Ww. 
O. W. v. Putnam, (Civ. A.) 206 SW 
970; Grayson v. Grand Temple, etc., 


Boye aren 
136 ean, 233, 188 
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of, unless the society has, through its general 
officers, authorized or recognized such waiver ;%" 
and hence, where such prohibition exists, the re- 
ceipt of assessments by a subordinate officer after a 
member has ipso facto forfeited his rights by non- 
payment of assessments is not a waiver of the 
This rule has frequently been applied 
in cases where such limitation on the power of 
waiver is also contained in, or expressly’ authorized 
by, the statute,®® and the statute has been held 
applicable to foreign societies.+ 
no subordinate lodge or officer shall have power to 
waive conditions does not prevent a waiver by the 
society itself or by the supreme body or its officers 
or agents,? including local officers or agents whose 


A provision that 


KK: &) Di Ee. On De a(Cive AD tT SW 
489; Sovereign Camp W. O. W. v. 
Wagnon, (Civ. A.) 164 SW 1082. 

[a] Habits of applicant.—Under 
L. (1911) p 292 § 22, providing that 
the laws of a fraternal insurance as- 
sociation may prohibit subordinate 
lodges from waiving provisions of its 
laws or constitution, and an associa- 
tion’s by-laws so providing, an offi- 
cer of a local lodge cannot waive a 
policy prohibiting intemperance. 
Hubbard v. Modern Brotherhood of 
America, (Mo. A.) 193 SW 911. . 

[b] Health of applicant.—In view 
of Rev. St. (1919) § 6418, and the 
constitution and by-laws of a society, 
the clerk of a local camp could not 
waive a condition of the certificate 
that a false answer by insured as to 
existence of a disease and consulta- 
tion with a physician for five years 
preceding the application would avoid 
the certificate. Cromeens v. Sover- 
eign Camp W. O. W., 208 Mo. A. 11, 
233 SW 287. 

[e] Permitting delay in payment 
of dues.—Under Park Civ. Code An- 
not. § 2564 (jj), permitting fraternal 
benefit societies to deny power or 
authority to waive provisions to sub- 
ordinate bodies, officers, or members, 
and a rule of an association to that 
effect, the practice of a collector in 
permitting payment of dues after 
the time fixed by the association’s 
laws was not a waiver of strict ob- 
servance of the rules. Bryant v. 
Sovereign Camp W. O. W., 29 Ga. A 
359, 115 SE 285. 

1. Sovereign Camp W. O. W. 
Newsom, 142 Ark. 1382, 219 SW 759; 
Davis v. National Council K. & L. Si 
196 Mo. A. 485, 196 SW 97, 

[a] In New York Ins. L. § 239, au- 
thorizing the constitution and laws of 
a society to provide that no subor- 
dinate body nor any of its officers or 
members can waive any of the pro- 
visions thereof, does not apply to 
foreign corporations. Steuernagel v. 
Supreme Council R. A., 234 N. Y. 251, 
137 NE 320. 

2. Ala.—Sovereign Camp W. O. W. 
v. Eastis, 210 Ala. 29, 96 S 866. 

Ariz.—Sovereign Camp Wi) OWA 
v. Smith, 22 Ariz. 1, 193 P 758. 

Towa. —-Fahey Vv. ’Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650; Collver v. Modern Wood- 
men of ‘America, 154 Iowa 615, 135 
NW 67. 

Mo.—Fries v. Royal Neighbors of 
America, (A.) 210 SW 1380; Hereford 
v. Mystic Workers of World, 200 Mo. 
A. 387, 207 SW 76; Griffith v. Supreme 
Council R. Ax 182’ Mo. A. 644, 166 SW 


Nebr.—Pringle v. Modern Wood- 
men of America, 76 Nebr. 384, 107 
NW wos. 113 NW 281. 

N. Y.—Steuernagel v. Supreme 
Council R, A., 284 N. Y. 251, 137 NE 
320; Sweeney Vv. Independent Order 
of Foresters, 179 NYS 94 [aff 190 
App. Div. 787, 181 NYS 4]. 

N. G.—Hart v. Woodmen of World, 
181 N. C. 488, 106 SE 458. 

Okl. _Sovereign Camp W. O. W.-v. 
Tam, 90 Okl, 196, 216 P 660; Knights 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 117] 


acts, on which the claimed estoppel or waiver is 
based, are done in connection with the performance 
of duties imposed on them by the society, and in 
which they are in fact and in law representing the 
society or supreme body, and in some jurisdictions 
it has been held that such prohibition is not applica- 
ble to a waiver implied by law from conduct creat- 
So a provision of the 
constitution and by-laws, authorized by statute, de- 
claring that no member of a subordinate body shall 
have power of waiver, does not apply to such member 
in his capacity as agent of the supreme body.>-® 
~Where the statute authorizes a prohibition against 
waiver by a subordinate body or its officers, a pro- 


ing an equitable estoppel.t 


of Maccabees of World yv. Johnson, 79 
Okl. 77, 185 P 82. 

Tenn.—Hale v. Sovereign Camp W. 
O. W., 148 Tenn. 555, 226 SW 1045. 

Tex.—Calhoun Vv. Maccabees, 
(Commn. A.) 241 SW 101 [rev (Civ. 
A.) 225 SW 95, and reh den (Commn. 
A.) 242 SW 721]; Sovereign Camp W. 
O. W. v. Miller, (Tex, Civ. A.) 220 
SW. 635. 

Wash.—Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809. 

3. Ariz.—Sovereign Camp W. O. 
W. v. Smith, 22 Ariz. 1, 193 P 758. 

Tll.—Love v. Modern Woodmen of 
America, 177 Ill. A. 76 [rev on other 
grounds 259 Ill. 102, 102 NE 183]. 

Mo.—Golding vy. Modern Woodmen 
of America, 213 Mo. A. 171, 250 SW 
933; Jegglin v. Sovereign Camp W. 
O. W., 202 Mo. A. 367, 216 SW. 815. 

Nebr.—Modern Woodmen of Amer- 
ica v. Colman, 64 Nebr. 162, 89 NW 
641. 

Ss. C.—Fuller v. Sovereign Camp W. 
O. W., 136 S. C. 238, 184 SE 238, 47 
ALR 1136; Weathers v. Sovereign 
Camp W. O. W., 119 S. C. 402, 112 SE 
44; Crumley v. Sovereign Camp W. 
O. W., 102 S. C. 386, 86 SE 954. 

Wash.—Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809. : 

{a] Rule applied.—Where the by- 
laws required notice to be given to 
the clerk of the local camp in case 
of change from a nonhazardous to a 
hazardous occupation, and insurer 
also made the clerk its collecting of- 
ficer, insurer cannot escape liability 
on a certificate, where the member in 
good faith gave the clerk notice of 
change to a hazardous occupation, 
but the clerk failed to exact the addi- 
tional premium, and dues at the for- 
mer rate were received and retained 
without question by insurer, merely 
because the by-laws provided they 
could not be waived by subordinate 
bodies, and the statute recognizes the 
right of insurer so to provide. Sov- 
ereign Camp W. O. W. v. Smith, 22 
Ariz. Lijvt938 P7568. 

[b] Local medical examiners.— 
(1) A local medical examiner over 
whom the local lodge has no author- 
ity whatever in the work of taking 
and filling out applications for insur- 
ance is not an officer of the local 
lodge, prohibited by the constitution 
and by-laws, as authorized by L. 
(1911) p 292 § 22, from waiving pro- 
visions thereof, but is an agent of 
the supreme body. Hereford vy. Mys- 
tic Workers of World, 200 Mo, A. 387, 
207 SW 76. (2) So where the by- 
laws provided for the election of a 
camp physician by the local camp, but 
making such election subject to ap- 
proval by the head medical officer, 
and authorizing the removal at any 
time of the physician by the head 
medical officer, the camp physician is 
the agent of the society, and not the 
local camp, in examining applicants 
for insurance, as respects waiver. 
Golding ve Modern’ Woodmen, of 
America, 213 Mo. A. 171, 250 SW 
933. : 

Knowledge of local officer or agent 
imputed to society see supra § 114. 

4 Sovereign Camp W. O. W. VY. 
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Key, 148 Ark, 562, 230 SW 576; Sov- 
ereign Camp W. O. W. vy. Newsom, 
142 Ark. 132, 219 SW 759: Collver v. 
Modern Woodmen of America, 154 
Iowa 615, 135 NW 67; Modern Wood- 
men of America v. Breckenridge, 75 
Kan. 373, 89 P 661, 10 LRANS 136, 
12 AnnCas 636; Sovereign Camp W. 
O. W. v. Putnam, (Tex. Civ. A.) 206 
SW 970. 

[a] Such by-law “has reference 
only to contractual waivers, and has 
no avplication to a waiver by opera- 
tion of law resulting from the subse- 
quent acts of the camp.” Modern 
Woodmen of America v. Brecken- 
ridge, 75 Kan. 373, 379, 89 P 661, 10 
LRANS 136, 12 AnnCas 636. 

Distinction between waiver 
estoppel see supra § 110. 

5-6 Hereford v. Mystic Workers 
pe World, 200 Mo. A. 387, 207 SW 

7. Kries v. Royal Neighbors of 
America, (Mo. A.) 210 SW 130, 134; 
Sovereign Camp W. O. W. v. Nash, 
(Tex. Civ. A.) 220 SW 235. 

“Tt is true that section 212 of the 
by-laws, which we have set out, pro- 
vides that no officer of the society, 
nor any local camp or officer or mem- 
ber thereof, is authorized or permit- 
ted to waive any of the provisions of 
the by-laws of the society, which re- 
late to the contract between the mem- 
ber and the society. In so far as 
this section of the by-laws prohibits 
any local camp or officer or member 
thereof to waive any of the provi- 
sions of the by-laws of the society, 
it is but following [the statute]. ... 
But when it attempts to extend that 
nonliability to all the officers of the 
society—that is to say, the chief of- 
ficers of the society— it is beyond the 
provisions of that section, and cannot 
be recognized as a valid by-law.” 
Fries v. Royal Neighbors of America, 
supra. : 

8 Fraternal Aid Union v. White- 
head, 125 Miss. 153, 87 S.453 [motion 
to transf case overr Fraternal Aid 
Union v. Whitehead, 125 Miss. 661, 88 
S 274]. 

{a] Mlvstration.—A provision in 
the constitution of a society that ‘‘No 
officer or member. of the supreme 
lodge, except the supreme president 
by dispensation, nor any local or sub- 
ordinate lodge or any officers or mem- 
ber thereof or any organizer, deputy 
or agent, shall have authority to 
change, alter, modify or waive any 
of the provisions of this Constitu- 
tion,” is void in view of L. (1916) ¢ 
206 § 20 (Hemingway Code § 5192), 
authorizing a benefit society to pro- 
vide in its constitution and laws, 
that no “subordinate body, nor any 
of its subordinate officers or mem- 
bers” shall have power to waive pro- 


and 


. visions of the constitution and laws, 


since the society could not repeal the 
law of estoppel and waiver. Frater- 
nal Aid Union v. Whitehead, 125 Miss. 
158, 166, 171, 87 S 453 [motion to 
transf cause overr Fraternal Aid 
Union v. Whitehead, 125 Miss. 661, 88 
S 274] (where the court said: “If this 
provision of appellant’s constitution 
is given effect as written, no element 
of estoppel could ever be attributed 
to the appellant, nor could it be held 


(yO) ei47 


vision of the constitution or by-laws prohibiting 
waiver by any officer of the supreme body,’ or by 
any officer of such body ‘‘except the supreme presi- 
dent by dispensation,’’® is void. 
held that a statute authorizing a society to prohibit 
waiver by officers or agents of subordinate bodies, 
and providing that such prohibition shall be binding 
on the society and its members and on all benefi- 
ciaries, refers only to a waiver of provisions of the 
certificate while it is in force, and does not apply 
where, after a certificate has been forfeited and the 
holder thereby ceases to be a member of the society, 
some unequivocal act is done recognizing the exist- 
ence of the certificate? 


It has also been 


to have waived anything unless the 
‘Supreme president’ of appellant 
should waive it ‘by dispensation;’ in 
other words, there would be no 
waiver except by the express order 
of the appellant’s president amount- 
ing to a ‘dispensation.’ The law of 
waiver and of estoppel does not de- 
pend upon contract. The waiver may 
be made by conduct and action as 
well as by words, and no contract 
ean repeal the law upon this propo- 
sition. Estoppel is predicated upon 
the doing of a thing by a party which 
causes another person to act or 
change his situation by reason of 
such act of the other party as would 
make it inequitable or unjust to per- 
mit the party to assert to the con- 
trary. There must at all times be 
some person who can represent the 
appellant in such way as to create 
an estoppel or. to create a waiver, 
and the provisions of the appellant’s 
constitution above set out do not pro- 
vide or leave room for this rule to 
operate. We do not feel that we 
have any authority to eliminate a 
portion of the said section so as_ to 
make it stand. It must stand or fall 
upon its validity as written’’). 

Generally see supra § 110. 

9. Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW 782]. 

“The application of the statute 
arises in those cases where, while the 
certificate is in full force, a local 
clerk relieves the insured from per- 
formance of certain conditions and 
requirements of the policy. In such 
a case the insured is a member of 
the order, his certificate is in force, 
he is bound by the provisions there- 
of, and he is charged with notice 
of the limitation upon the authority 
of the clerk. Such a case is the 
Sovereign Camp W. O. W. vy. Jackson, 
(Tex. Civ. A.) 264 SW 289, and other 
cases cited by defendant in error up- 
holding. and enforcing the statute. 
It is settled by those cases that the 
statute permits the placing in a cer- 
tificate a provision prohibiting the 
waiving of conditions and require- 


‘ments of policies and certificates in 


good standing. But none of these 
cases are in conflict with the decision 
by the Commission of Appeals in the 
case of Calhoun v. Maccabees, (Tex. 
Commn, A.) 241 SW 101, and the de- 
cision in Supreme Lodge K. P. y. 
Wellenvoss, 119 Fed. 671, 56 CCA 287, 
holding that, after a forfeiture, any 
unequivocal act recognizing the ex- 
istence of the policy or inconsistent 
with the forfeiture, waives not the 
provisions of the policy, but waives 
the forfeiture itself. It is not a ease, 
as attorneys seem to think, of a 
waiver of conditions and stipulations 
in the policy or certificate. The 
policy or certificate has ceased to 
exist after the forfeiture. And when 
the forfeiture has itself been waived, 
then the status is the same as if 
there had been no forfeiture, and the 
conditions and ‘requirements of the 
certificate concerning forfeiture have 
no application.” Bailey v. Sovereign 
Camp W. O. W., 116 Tex. 160, 286 SW 
456, 288 SW 115, 116. 
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[§ 118] 5. As Affected by Mistake, Negligence, or 
Fraud of Agent. Under the general rules,’ if false 
answers by an applicant for membership in a fra- 
ternal beneficial society are induced by an agent of 
the society,4t as where the agent knowingly mis- 
interprets or improperly states the meaning and 
scope of the questions,’? or if the agent assumes to 
answer the questions from his own personal knowl- 
edge and answers falsely,'* the society is estopped 
to assert the falsity as a ground for avoiding liabil- 
ity. On the same principle the society is estopped 
where the medical examiner, without questioning 
applicant, inserts a false statement in the applica- 
tion, and applicant, upon learning the fact and 
seeking to have the error corrected, is informed by 
an authorized agent that the correction is unneces- 
sary.1* And if applicant omits to disclose material 
facts on the agent’s representation that they are 
immaterial, the society is likewise estopped.’® 
if applicant. makes truthful answers to the agent, 
and the agent, in preparing the application, omits 


10. See Insurance §§ 601-607; Life 
Insurance §§ 264, 265. 

1l. Iowa.—Delaney v. Modern 
Acc, Club, 121 Iowa 528, 97 NW 91, 
63 LRA 603. ; 

Ky.—Masonic Life Assoc. v. Robin- 
son, 156 Ky. 371, 160 SW 1078; Ma- 
sonic Life Assoc. v. Robinson, 149 
Ky. 80, 147 SW 882, 41 LRANS 505. 

Mo.—Shotliff v. Modern Woodmen 
of America, 100 Mo. A, 138, 73 SW 326. 

N. Y.—Clemans v. Supreme Assem- 


bly R. S. G. F, 131 N. Y. 485, 30 NB 
496, 16 LRA 33. 
Tex.—Supreme Lodge F. B. Vv. 


Jones, (Civ. A.) 143 SW 247. : 

Va.—Modern Woodmen of America 
v. Lawson, 110 Va. 81, 65 SE 509, 135 
AmSR 927 [cit Cyc]. 

12. Schwartz v. Royal Neighbors 
of “America, 12 “Cal. A:595;' 108° P 
51; Masonic Life Assoc. v. Robinson, 
149 Ky. 80, 147 SW 882, 41 LRANS 
505; Fraternal Aid Union v. White- 
head, 125 Miss. 153, 87 S 453 [motion 
to transf cause overr Fraternal Aid 
Union v. Whitehead, 125 Miss. 661, 88 
S 274]; Clemans v. Supreme Assem- 
biy Ry SG. F., 131 N.Y. 485, 30. NE 
496, 16 LRA 33; Clemans v. Supreme 
Assembly R. S. G. F., 21 NYS 348. 
And see Gray v. National Ben. Assoc., 
111 Ind. 531, 11 NE 477 (where the 
agent told applicant that the fact 
that he was two months under the re- 


quired age was immaterial). But see 
infra text and note 25. 
[a] Mlustration.—An association 


is estopped to deny liability on a cer- 
tificate because of decedent’s rejec- 
tion by other companies, where the 
medical examiner had knowledge of 
Such rejections and acquiesced in a 
negative answer to a question calling 
for such rejections on the theory that 
the question applied only to rejection 
by defendant association. Masonic 
Life Assoc. vy. Robinson, 156 Ky. 371, 
160 SW 1078. 

13. Pudritzky v. Supreme Lodge 
re C0. MACH sees, pee pONIWY Sine. 
Kribs vy. United Order of Foresters, 
191 Mo. A. 524, 177 SW 766; Modern 
Woodmen of America v. Angle, 127 
Mo, A. 94, 104 SW 297; Supreme 
Lodge F. B. v. Jones, (Tex. Civ. A.) 
143 SW 247; Modern Woodmen of 
America v. Lawson, 110 Va. 81, 90, 65 
SE 509, 135 AmSR 927 [quot Cyc]. 

14. Thomas v. Modern Brother- 
hood of America, 25 S. D. 632, 127 
NW 572. 

15. Sargent v. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52; Kansas Protective Union v. 
Gardner, 41 Kan. 397, 21 P 233; Mod- 
ern Woodmen of America v, Lawson, 
110 Va. 81, 90, 65 SE 509, 185 AmSR 
927 [quot Cyc]. 

16. Whitney v. National Masonic 
Acc. Assoec., 57 Minn. 472, 59 NW 943; 
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So, 


Golding v. Modern Woodmen of 
America, 213 Mo. A. 171, 250 SW 933; 
Floyd v. Modern Woodmen of Amer- 
ica, 166 Mo. A. 166, 148 SW 178. 

17. Ala.—Modern Woodmen _ of 
CGR a v. Head, 209 Ala. 420, 96 S 


Ark.—Fayetteville Mut. Ben. As- 
soc. v. Tate, 164 Ark. 317, 261 SW 634. 

Cal.—Lyon v. United Moderns, 148 
Cal. 470, 83 P 804, 113 - AmSR 291, 4 
LRA 247; Schwartz v. Royal Neigh- 
bors of America, 12 Cal. A. 595, 108 
de 


Ga.—Travelers’ Protective Assoc. 
v. Belote, 21 Ga. A. 610, 94 SE 834. 

Ill.—Weisguth y. Supreme Tribe B. 
H., 272 Ill. 541, 112 NE 350; Johnson 
v. Royal Neighbors of America, 253 
Ill. 570, 97 NE 1084 [aff 159 Tl]. A. 
269]; Farrenkoph y. Holm, 237 Ill. 
94, 86 NE 702; Royal Neighbors of 
America v. Boman, 177 Ill. 27, 52 NE 
264, 69 AmSR 201; Kresin v. Brother- 


hood of American Yeomen, 217 Ill. 
A. 448; Goldschmied v. National 
Council K. & L. S., 202 Ill. A, 216; 


Sullivan v. Catholic Order of Forest- 
ers, 201 Ill. A, 514; Atkinson v. Na- 
tional Council Ky & Eo 8.,9'93 “Ti AL 
215; Stapleton y. National Council K. 
& L. S., 192 Ill. A. 482; Teegarden v. 
Supreme Tribe B. H., 190 Ill. A. 474; 
Turner v. Modern Woodmen of Amer- 
ica, 186 Ill. A. 404; Picek v. Modern 
Brotherhood of America, 177 Ill. A. 
118; Farrenkoph vy. Holm, 142 Ill, A. 
336 [aff 237 Ill. 94, 86 NE 702]. 

Iowa.—Swoboda v. Homesteaders, 
190 Iowa 1227, 179 NW 607. 

Kan.—Kansas Protective Union v. 
Gardner, 41 Kan. 397, 21 P 233. 

Miss.—Fraternal Aid Union  v. 
Whitehead, 125 Miss. 158, 87 S 453 
[motion to transf cause overr Fra- 
ternal Aid Union v. Whitehead, 125 
Miss. 661, 88 S 274]. 

Mo.—Fries v. Royal Neighbors of 
America, (A.) 210 SW 130; Hereford 
v. Mystic Workers of World, 200 Mo. 
A, 387, 207 SW 76. 

Nebr.—Higgens v. Supreme Castle 
H. S., 88 Nebr. 504, 120 NW 137. 

N. Y.—Kenyon v. Knights Temp- 
lars, etc., Aid Assoc., 48 Hun 278 [aff 
122 N. Y. 247, 25 NE 299]; Sweeney v. 
Independent Order of Foresters, 179 
NYS 94 [aff 190 App. Div. 787, 181 


NYS 4]. ( 
Tenn.—Hale v. Sovereign Camp 
haere W., 148 Tenn. 555, 226 SW 


Tex.—Sovereign Camp W. O. W. v. 
Ray, (Civ. A.) 262 SW 819. 

Utah.—Bednarek vy. Brotherhood of 
ev igi ctees Yeomen, 48 Utah 67, 157 P 


[a] Misstatement as to age.—Fay- 
etteville Mut. Ben. Assoc. v. Tate, 
164 Ark. 317, 261 SW 684; Itzkowitz 
v. Grand Lodge Independent Western 


to insert the answers,!® or inserts false answer 
either through fraud, negligence, or mistake, the 
society is estopped to assert the falsity as a ground 
for avoiding liability, since the agent’s knowledge 
of the truth is imputable to it;'® and the rule ap- 
plies with especial force where the applicant is 
illiterate,*® and notwithstanding a provision of the 
contract or by-laws that the knowledge of the per- 
son writing the application shall not bind the 
society,?° or that no officer is authorized to waive 
any of the laws of the society relating to the insur- 
ance contract,2! although, as to the rule last stated, 
there is contrary authority.2?, An agent who know- 
ingly accepts an application from one in impaired 
health or having habits tending to increase the risk, 
in violation of the by-laws which make such aet 
ground for removal and liability on the agent’s 
bond, does not make such agent interested adversely, 
so that his knowledge is not the knowledge of the 
society, applicant being free from fault.”* 
the answers are falsely filled out by one who has no 
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s,17 


But if 


Star Order, 161 NYS 837; Sovereign 
Camp W. O. W. v. Ray, (Tex. Civ. A.) 
262 SW 819. 

[b] Misstatements as to occupa- 
tion.— (1) An insurance agent writ- 
ing “farmer’’ in the application as 
insured’s occupation, notwithstanding 
the latter’s statement that he was 
working at a coke plant, commits a 
fraud sufficient to estop insurer from 
setting up the falsity of insured’s 
answer to such question as a defense 
to an action on a beneficiary certifi- 
cate. Modern Woodmen of America 
v. Head, 209 Ala. 420, 96 S 219. (2) 
Where an applicant stated to the 
deputy supreme chief ranger that he 
was a hotel keeper and steam fitter, 
there was no breach of warranty of 
the truth of all statements in the 
application for membership, although 
the deputy chief wrote in the occu- 
pation of applicant as that of a 
steam fitter only, presumably omit- 
ting the statement that he was a 
hotel keeper, because such occupation 
was prohibited by the by-laws of the 
order. Sweeney v. Independent Or- 
der of Foresters, 179 NYS 94 [aff 190 
App. Div. 787, 181 NYS 4]. : 

18. See cases supra notes 11-17. ' 

Knowledge of officer‘ or agent as 
knowledge of society generally see 
supra § 114. 

19. O’Brien v. Home Ben. Soc., 117 
N. Y. 310, 22 NE 954; Home Circle 
Soc. No, 2 v. Shelton, (Tex. Civ. A.) 
85 SW 320. ‘ 

20. Golding v. Modern Woodmen 
Ceatosaee 2138 Mo. A. 171, 250 SW; 

oo, 

21. Schwartz v. Royal Neighbors 
of America, 12 Cal. A. 595, 108 P 51; 
Fraternal Aid Union v. Whitehead, 
125 Miss. 153, 87 S 458; Golding v.' 
Modern Woodmen of America, 213 
Mo, A. 171, 250 SW 933; Fries v. 
Royal Neighbors of America, (Mo. 
A.) 210 SW 130; Itzkowitz v. Grand 
Lodge Independent Western Star Or- 
der, 161 NYS 837. : 

Effect of provisions against waiver 
generally see supra § 117. i 

22. Sovereign Camp W. O. W. 
Lillard, (Tex. Civ. A.) 174 SW 619. ! 

23. Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128. F 

[a] “The defendant selects the 
agent and if he wavers in his fidelity 
in this respect, neither an insured nor 
his beneficiary, who are free from 
fault, should be required to suffer 
the penalty that defendant’s position 
would cast upon him. These personal 
elements are not sufficient to war- 
rant the conclusion that, the agent’s 
interests are, in fact, adverse to the 
defendant.” Bratley v: Brotherhood 
of American Yeomen, 159 Minn. 14, 
19, 198 NW 128. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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5. 


; 


Say 


authority to represent the society in filling out, re- 
ceiving, and forwarding applications, the society 
will not be bound.?4 

Knowledge and intent of applicant. In order that 
the rule of estoppel may apply, applicant must act 
in good faith, and if he knowingly makes false 
statements the agent’s knowledge of their falsity 
will not be imputed to the society nor estop it from 
avoiding the insurance,”® unless, of course, the agent 
has unlimited authority and may make such a con- 
tract regardless of false statements.?® So it has been 
held that, in the absence of fraud or misrepresenta- 
tion on the part of the society or its representa- 
tives, applicant cannot be protected by a claim of 
ignorance of the contents of the application, since 
it is his duty to inform himself of its contents 
before signing,?? and that, where the facts are such 
as to raise a presumption that the member knew the 
falsity of the answers inserted by the agent, he is 
thereby estopped to assert the contrary.?8 So it has 
been held that the act of the soliciting agent in 
advising applicant that a certain answer would be 
sufficient is not binding upon the society where ap- 
plicant expressly agreed in his application that no 
verbal statement, “by whomsoever made, should 
modify the answers therein, and that he had read 
and fully understood the same.?® And false war- 
ranties as to health are not waived merely because 

24, Travelers’ Protective Assoc. v. [a] 
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Tllustration.—Insured 
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the application was made out by insurer’s physician, 
where it does not appear that he was advised as to 
the true facts or that applicant did not understand 
the answers as written.°° 

Collusion. Where applicant and the agent con- 
spire to defraud the society by inserting false an- 
swers, the society is not estopped to assert the 
falsity as ground for avoiding liability.*! 

[§ 119] 6. Matters Constituting Waiver or Estop- 
pel—a. In General. The right to avoid or forfeit a 
contract of beneficiary insurance for fraud, mis- 
representation, or breach of warranty or condition 
may be waived, or the society be estopped to claim 
such avoidance or forfeiture, by issuing a certificate 
with knowledge of the facts;** by a course of con- 
duet or custom on the part of the society inducing 
a forfeiture ;** by recognizing the continuing exist- 
ence of the contract;** by demanding, accepting, or 
retaining dues or assessments 325 by asserting other 
grounds of avoidance or forfeiture: by negotiating 
for settlement or requiring proofs of claim;?" by 
accepting or. collecting money to pay claims;** or by 
any other act, conduct, or agreement indicating an 
intention to waive the grounds of avoidance or 
forfeiture, or leading the member to believe that 
the society will not take advantage thereof.*® Illus- 
trations of acts or conduct held sufficient*? or in- 


39. 


~Belote, 21 Ga. A. 610, 94 SE 834. 


25. ‘Colo.—Modern Woodmen of 
America v. International Trust Co., 
25 Colo. A. 26, 136 P 806. 

Mich. “Mudge v. Supreme Court I. 
O. F., 149° Mich. 467, 112 NW 1130, 
11§ AmSR 686, 14 LRANS 279. 

Minn. —Bratley vy. Brotherhood of 
American Yéomen, 159 Minn. 14, 198 
NW 128, 

Mo.—Golding v. Modern Woodmen 
of ,smerica, 213 Mo. A. 171, 250 SW 
933. 

N. C.—Robinson v. Brotherhood of 
Locomotive Firemen, etc., 170 N. C. 
545, 87 SE 537. 

Tex.—Modern Woodmen of Amer- 
ica v. Owens, 60 Tex. Civ. A. 398, 
130 SW _ 858. ; 
. [a] Insanity of applicant.— Where 
an applicant, knowing that he had 
been insane, stated in his medical 
examination that he had not, that 
both the agent who took the applica- 
tion and the physician who made the 
examination knew that insured had 
been insane, and that his answer was 
false, does not estop insurer from 
denying the truth of the answer. 
Mudge v. Supreme Court I. O. F., 149 
Mich. 467,°112 NW 1130, 119 AmSR 
686, 14 LRANS 279. 

[b] Health of applicant.— Where 
an application was returned for cor- 
rection as to’a matter of family his- 
tory, and applicant was then sick 
with typhoid fever to the knowledge 
of the examining physician, if the 
date of the correction is regarded as 
the date of the policy, an answer that 
applicant was not sick, the certificate 
of the physician that the answers 
were true, and his approval of the 
application, were a fraud on the as- 
sociation, not within the actual or 
apparent authority of the physician. 
Modern Woodmen of America v. 
Owens, 60 Tex. Civ. A. 398, 130 SW 
858. 

4.26. Bratley v. Brotherhood of 
American’ Yeomen, 159 Minn. 14, 198 
NW 128. 

27. Knights & Ladies of: Security 
v. Considine, 61 Colo. 474, 158 P 282; 
Herndon y. Triple Alliance, 45 Mo. A. 
426; Supreme Lodge K, Tig LoVe 
Payne, 101 Tex. 449, 108 Sw 1160, 15 
LRANS 1277; Sovereign Camp Ww. oO. 
W. v. Lillard, (Tex. Civ. A.) 174 SW 
619. “And see supra § 71. 

- 28. Modern Woodmen of* America 
v. Angle, 127 Mo. A. 94, 104 SW 297, 


signed 
an application prepared by insurer’s 
medical examiner, who was also. in- 
sured’s family physician, without 
reading it. The application contained 
misstatements concerning insured’s 
physical condition, and did not dis- 
close his treatment by a certain 
physician. The application made the 
statements warranties, and the cer- 
tificate, when issued, recited that cit 
was issued in consideration of the 
warranties and agreements contained 
in the certificate and application, and 


that insured warranted the literal 
truth of every part of the applica- 
tion. The certificate also contained 


a provision which insured: was re- 
quired to sign, attesting it and agree- 
ing to all the conditions therein con- 
tained. It was held that inasmuch 
as insured signed the application, 
which was attached to and made a 
part of the certificate of insurance, 
and afterward signed, accepted, and 
retained, for a considerable length of 
time, the certificate with a ‘copy of 
the application annexed thereto, he 
was charged with notice of. the un- 
true answers in the application and 
estopped to deny © them. Modern 
Woodmen of America v. Angle, 127 
Mo. A. 94, 104 SW ‘297. 

29. Erickson v. Ladies of Macca- 
veer of World, 25 S. D..188,\126 NW 
25 

30. Sovernicn Camp Wier Ora, Wa 
Prince, 141 Miss. 381, 106 S 521. 

31.. Ala.—Triple Link Mut. In- 
demn. Assoc. y. Williams, 121 Ala. 
138, 26 S 19, 77 AmSR 34. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Mattson v. Modern Samari- 
tans, 91 Minn. 434, 98 NW 330. 

N. Y.—Klein v. Supreme. Council L. 
Ai, 9 2XNiISe. 21:6, 155° NYS, 58.0. 

Tex.—-Homesteaders vy. Stapp, (Civ. 
A.) °205 SW’ 743. 

Wash.—Elliott v. Knights of Mod- 
ern Maccabees, 46 Wash. 320, 89 P 
929, 13 LRANS 856. 

Wis.—McGinty v. Brotherhood of 
R. Trainmen, 166 Wis. 83, 164 NW 
249; Hanf v. Northwestern Masonic 
Aid’ Assoc., 76 Wis. 450, 45 NW 315. 

32. ‘See ‘infra § 120. 


33. See infra §§ 121-124 
34. See infra § 125. 
35. See infra §§ 126-129, 
36. See infra § 130. 
37. See infra § 131. 
38. See infra § 132: 


Ark.—Railway Mail Assoc. ‘v. 
Johnson, 140 Ark, 289, 215 SW 682. 

D: C.—National Ben. Assoc. Vv. 
Elzie, 35 App. 294 

Ill.—Zeman v. North American 
Union, 263 Ill. 304, 105 NE 22 [afé 
181 Ill. A. 551]; Farmers’, etc., L. 
Assoc. v. Caine, 224 Tll. 599, 79 NE 
956; Lang vy. North American Union, 
226 Tll. A. 31; Lane v. Yeomen of 
America, 125 Ill. A. 406; Farmers’, 
etc., Life Assoc. y. Caine, 123 Ill. A. 
419 [aff: 224 Ill. 599, 79 NE .956]; 
Grand Lodge A. O, U. W. vy. Lach- 
mann, 101 Ill. A. 213 [aff 199 Ill. 140, 
64 NE 1022). 

Iowa.—Hartman vy. Fraternal Bank- 
ers’ Reserve Soc., 185 Iowa 1163, 171 
NW 677; Trotter v. Grand Lodge I. 
L. H., 182 Iowa 5138, 109 NW 1099, 7 
LRANS 569, 11 AnnCas 5338. 

Ky.—Mutual Protective League v. 
Walker, 163 Ky. 346, 173 SW 802. 

Mo.—Simmons v. Modern Woodmen 
of America, 185 Mo. A. 4838, 172 SW 
492; Wintergerst v. Court of Honor, 
185 Mo. A. 378,.170 SW 346; Keys 
v. National Council K. & L. S., 174 
Mo. A. 671, 161 SW 345. 

Nebr.—Soehner v. Grand Lodge O. 


S. H., 74 Nebr. 399, 104 NW 871 [foll 
Hunt-v. State Ins. Co., 66 Nebr. 121, 
92) INIW. 921 Te es 


N. Y.—Montano vy. Missanellese 
Soc. of Mut.. Aid, 72 Misc. 5156, 130 
NYS 455. 

Okl.—Supreme Council W. O. W. v. 
Tam, 90 Okl. 196, 216 P 660; Knights 
of Maccabees of World v. Johnson, 80 
Okl. 77, 185 P 82. 

Tenn.—Independent Order of For- 


esters v. Cunningham, 127 Tenn. 521, 
156 SW .192,.5 ALR 1569. 
Tex. — Calhoun v. Maccabees, 


(Commn, A.) 241 SW 101 [rev (Civ. 
A.) 225 SW 95, and reh den (Commn. 
A.) 242 SW 721]; Lone Star Ins. 
Union v. Brannan, (Civ. A.) 184 SW 
691. 

Utah.—Moran y. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

[a] Forfeitures are not favored in 
the law, and courts.are always 
prompt to seize hold of any circum- 
stances that indicate an election to 
waive a forfeiture, or an agreement 
so to do on which the party has re-~° 
lied and acted. National Ben. Assoc. 
v. Elzie, 35 App. (D..C.) 294; Mon- 
tano v. Missanellese Soc. of Mut, Aid, 
72 Misc. 515, 180 NYS 455. : 

40. See cases infra this note. 

[a] Waiver of requirement for 


150 145 C.J.] 


sufficient*? to constitute waiver or estoppel are 


presented in the notes. 


[§ 120] b. Issuing Certificate. In accordance with 
the generally accepted rule** the society, by issuing 


a certificate of insurance, waives 


from asserting any defense based on facts of which 
it had knowledge at the time of issuance. 
to misrepresentations 
breach of warranty or condition as to applicant’s 
age,** health,*® prior consultations with, or treat- 
ment by, physicians,46 habits, *7 oceupation, #2 or prior 


rule generally applies 


recording payments.—A requirement 
that payment of premium be _ re- 
corded on a certain slip was waived 
where the secretary, having author- 
ity to collect premiums, instructed a 
bank authorized by him to accept 


premiums without so entering the 
amount upon the slip. Hartman vy, 
Fraternal Bankers’ Reserve Soc., 185 


Iowa 11638, 171 NW 677. 

[b] After giving notice of an in- 
crease in the premium, the society is 
precluded from asserting the mem- 
ber’s. failure to pay the. old rate. 
Homesteaders’ Life Assce. vy. Holden, 
(Tex, Civ. A.) 288 SW 242. 

{c] Promising further notice of 
increased premium estopped the as- 
3 alee a Gs from asserting a forfeiture 

a certificate for nonpayment. 
Poin oateadérs' Life Assoc. vy. Holden, 
(Tex. Civ.,A.) 288 SW 242. 

{d] Delinquency of subordinate 
body.—Where the constitution and 
by-laws of the state grand lodge pro- 
vided that subordinate lodges in ar- 
rears should be suspended, that no 
member thereof should be entitled 
to insurance during the suspension, 
and that reinstatement might be had 
by the payment of a certain sum per 
member, and the constitution and by- 
laws of the order provided for cer- 
tain notice in the lodge publication 
of such delinquency, failure to notify 
a subordinate lodge claimed to have 
been delinquent at the death of an 
insured member, or to attempt to 
collect the penalty on reinstatement, 
taken with the collection and reten- 
tion of dues in arrears, amount to a 
waiver of the right to forfeit policies 
for the alleged delinquency of the 
lodge. District Grand Lodge No. 23 
U. O. O. F. v. Hill, 3 Ala. A. 483, 57 
S 147, 

41. See cases infra this note. 

{a] Acts or omissions not consti- 
tuting waiver or estoppel.—(1) 
Where a member has by the terms of 
the certificate forfeited all his rights 
for nonpayment of dues, except the 
right to be admitted into the council 
chamber during its session, a pay- 
ment of a fee by the lodge to the 
national council, based on the fact 
that the member was carried on its 

soks, is not a waiver of the for- 
feiture. Wilkie v. National Council 
T.DA, EM Lb N.. 'C:527, 66. SH 579, 
(2) Negotiations for reinstatement 
of a member only as provided by the 
by-laws of the society are not a 
waiver of the forfeiture, where the 
application for reinstatement, re- 
ceived after the death of the member, 
immediately rejected. McCann 
v. Supreme Tribe B. H., 171 Ark. 
614, 285 SW 361. (3) That insurer 
believed that a policy had been le- 
gally canceled does not warrant a 
finding that it intended to waive the 
terms of the policy if it should after- 
ward appear that the cancellation 
was invalid in consequence of in- 
sured’s insanity. Kilgore v. Loyal 
Protective Assoc., 78 N. H. 498, 102 
A 344. (4) That the committee on 
the claims of an insurance order re- 
jected a claim on a certificate and 
then referred it to the board of trus- 
tees who rejected it without a hear- 
ing did not operate as a waiver of 
objections to the certificate, although 
it was the practice of the order in 
passing on contested claims to give 
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applications for insurance.*® 


[§§ 119-120 


It has been held, 


however, that false warranties by an applicant for 


or estops itself 


43 


This 


or 
a certificate of 


notice that the claim was disapproved 
and then to await the action. of 
claimant in adducing proof before 
the board of trustees, especially 
where the beneficiary brought suit on 
the claim in less than ninety days. 
Knights of Maccabees of World v. 
Hunter, :103 Tex. 612, 132 SW 116 
{rey on other grounds BT. Tex. Civ. A. 
115, 143 SW 359]. (5) Where a mem- 
ber's expulsion was entered, on the 
record, the association is not pre- 
cluded from relying thereon as a de- 
fense by an unintentional error of a 
general officer in a letter denying lia- 
bility in referring to the expulsion as 
having occurred in a different month. 
Conroy v. Grand Lodge B. R. T., 102 
Kan; 75%) 17 P 162 166) Where a 
policy required the prompt payment 
of monthly premiums to the supreme 
lodge, and for insured’s only failures, 
so far as known to the supreme lodge, 
promptly to pay his premiums he 
was suspended, there was no waiver 
of that provision by the supreme 
lodge because the local lodge for a 
time paid the premiums out of the 
funds set aside to assist unfortunate 
members, and the secretary paid sev- 
eral premiums personally. Supreme 
Lodge K. & L. H. v. Anderson, 146 
Ky. 481, 142 SW 1069. (7) A so- 
ciety is not estopped to deny the 
rights of a divorced husband as bene- 
ficiary on his wife’s policy, by paying 
him after her death a funeral benefit, 
since such benefit may have been 
used for funeral expenses. Lawson 
v. United Benev. Assoc., (Tex. Civ. 
A.) 185 SW 976. (8) Other instances 
of acts or omissions not constituting 
waiver or estoppel. Keatley y. Grand 
Fraternity, 198 Fed. 272; Mutual Aid 
Union v. Hollandsworth, "171 Ark. 866, 
286 SW 1033; Frain v. Modern Wood- 
men of America, 60 Colo. 585, 155 P 
330; Solari v. Italian Soc. of ‘Colum- 
bus, 211 Mass. 382, 97 NE 765; La- 
branche y. St, Jean Baptiste Soc., 76 
N: H. 237, 81 A 698; Security Ben. 
Assoc. v. Webster, (Tex. Civ. A.) 230 
SW 219; Hawkins y. Lone Star Ins. 
Union, (Tex. Civ. A.) 146 SW 1041. 

42. See Insurance: §§ 618, 619; 
Life Insurance § 267. 

43. Ala.—Knights of Modern Mac- 
eheees v. Gillespie, 14 Ala, A. 4938, 71 


Ark.—Home Mut. Ben, Assoc. vy. 
Rowland, 155 Ark. 450, 244 SW 719, 
28 ALR 86. 

D. C.—Parliament P. P. P. v. Marr, 
20 App. 3638. 

Ill.—Walker vy. American Order of 
Foresters, 162 Ill. A. 30. 


Iowa.—Delaney v. Modern Acc. 
Club, 121 Iowa 528, 97 NW 91, 638 
LRA 6038. 


Ky.—Masonie Life Assoc. v. Robin- 
son, 156 Ky, 371, 160 SW 1078. 

Mo.—Cundiff v. Royal Neighbors of 
America, 162 Mo. A. 117, 144 SW 128; 
Herndon vy, Triple Alliance, 45 Mo. A. 
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Okl.—Supreme Tribe B. H. 
Owens, 50 Okl. 629, 151 P 198, LRA 
1916F 979. 


VPex.—Royal Neighbors of gemeerie 
v. Sims, (Civ, A.) 216 SW 24 

[a] Ineligibility of avi as 
Where, under the articles of an as- 
sociation, no person is eligible to 
membership who is not at the time 
of receiving his certificate a member 
in another association, and an agent, 


insurance, as distinguished from mere misrepre- 
sentations, are not waived by the issuance of a 
policy, even though the society through its repre- 
sentatives had knowledge of the falsity at the time 
the application was made.°*° 

Questions unanswered or incompletely answered.°! 
Where an answer to a question in an application for 


insurance is unanswered, 2 ior Mitis 


completely answered,®* the issuance of a certificate 


with knowledge that applicant was 
not then a member, accepts an appli- 
cation with the understanding that 
applicant would become a member in 
the other association, and, after the 
condition is complied with, the cer- 
tificate of membership is delivered, 
the association cannot-claim that the 
certificate was invalid because the 
member was not eligible when the 
application was made, Delaney v. 
Modern Acc. Club, 121 Iowa 528, 97 
NW 91, 63 LRA 603. 

[b] Default of local body.—W here 
a certificate is issued to a member 
of a local council after the time when 
by the laws of the association the 
council -has forfeited its right to 
affiliate with the association, and the 
officers thereof have ceased to be the 
agents of the central governing body, 
without notice to insured of the de- 
fault, the issuance amounts to a 
waiver by the association of the de- 
fault of the local council, and es- 
tops the association to deny the con- 
tinued membership of the council and~ 
the agency of its officers. Parlia- 
Hee P. P. P. v. Marr, 20 App. (D. on 


44. Gray v. National Ben. pe ee 
111 Ind. 531, 11 NE 477; Edmonds v. 
Modern Woodmen of America, 125, 
Mo. A. 214, 102 SW 601. 

45. Green v. National Annuity: 
Assoc., 90 Kan. 528, 135 P 586; Ma- 
sonic Life Assoc. v. Robinson, 156 
Ky. 371. 160 SW 1078. 

46. Golding v. Modern Woodmen 
of America, 213 Mo. A. 171, 250 SW 

47. Newman v. Covenant Mut. Ins. 
Assoc., 76 Iowa 56, 40 NW 87, 14 
AmSR’ 196, 1 LRA 659. 

[a] Tlustration. — By issuing a 
certificate to a person known to be 
a drunkard, the society waives a con- 
dition that the certificate shall be 
void if applicant uses intoxicants so 
as to injure his health. Newman v. 
Covenant Mut. Ins. Assoc., 76 Iowa 
ney 40 NW 87, 14 AmSR 196, 1 LRA 

48. Henry  v. North America 
Union, 222 Ill. A. 279; Walker n 
aS De heigl pea Foresters, 162 Ill. 

owns v nights of Colum 
76 N. H. 165, 80 A 227. ss 

49. Cundiff v. eal Neighbors of 
America, 162 Mo. A, 117, 144 SW 128: 
Supreme Tribe Be Sh v. Owens, 50 
Okl. 629, 151 P 198, LRA1916F 979. 

50. Clemens Vv. Supreme Assembly 
Ri Se GeFs 2181 Niet. 4b. | SOUR NEY 
496, 16 LRA 33; Levell v. Royal Ar- 
genes 9 se, 257, 30 NYS 205; Dem- 
os Vv. olis orkin men’s 
ee 4 igs sie? 740. « ane 

ect o alse warranties - 
ally see supra § 66. Me RS 

51. As ground hy ouenee gen- 
erally see supra §§ 66, 78. 

52. Knights of NM odeta Maccabees 
v. Gillespie, 14 Ala. A. 493, 71 Ss 


53. Knights of Modern Maccabees 
v. Gillespie, supra; Nedved y. Court 
of Honor, 183 Ill. A. 390; Triple Link 
Mut. Indemn. Assoc. y. Froebe, 90 
Ill, A. 299; Golding v. Modern Wood- 


men of America, 213 Mo. A. 171, 
SW 933. Md 
{a] Illustration.—Where an _  in- 


quiry of applicant as to whether he 
had consulted or been treated by a 
physician or physicians during the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


q §§ 120-122] 


without further inquiry waives the imperfection. 
Thus, where applicant makes no statement as to age, 
or imperfectly and incompletely states it, the society, 
by issuing a certificate, waives the information and 
is bound, although the age if given would have . 


caused a refusal of insurance.®* 


[§ 121] ec. Conduct Inducing Forfeiture®>—(1) In 
If the society so aets as to induce a mem- 
ber to commit a breach of a promissory warranty 
or condition subsequent, it is precluded, on the 
ground of estoppel or waiver, from asserting the 
But this rule cannot be in- 
voked to create a liability not contracted for.>" 


General. 


breach as a defense.®® 


past five years, and, if so, to state 
the name of the physician, and the 
allowance and duration, was an- 
swered by merely stating the name 
of an ailment and its duration as one 
week, and the certificate was issued 
on the application without requiring 
further information, the objection to 
the answer was waived if the state- 
ment was true in so far as it went, 
even though thereby a false infer- 
ence might be created. Golding v. 
Modern Woodmen of America, 213 
Mo. A. 171, 250 SW 933 (holding fur- 
ther that such waiver was by the 
head officers, and not by the local 
officers who prepared the applica- 
tion). 

{b] The rule cannot be indulged 
where there is no evidence that the 
answers were incomplete. Nedved v. 
Court of Honor, 183 Ill. A. 390. 

54.. Royal Neighbors of America 
v. Sims, (Tex. Civ. A.) 216 SW 240. 

55. Generally see Insurance §§ 
621-623; Life Insurance § 268, 

Inducing false answers or nondis- 


closure by applicant see supra § 
118. 
56. U. S.—Supreme Lodge K. P. v. 


Kalinski, 163 U. S. 289, 16 SCt 1047, 
41 L. ed. 163. 

Ark.—Railway Mail Assoc. vy. John- 
son, 140 Ark. 289, 215 SW 682. 

D. C.—National, Ben. Assoc. v. El- 
zie, 35 App. 294. : : 

Ill.—Lang v. North American Union, 
226 Ill. A. 81; Zeman vy. North Ameri- 
can Union, 181 11]. A. 551 [aff 263 Ill. 
304, 105 NE 22]; Lane v. Yeomen of 
America, 125 Ill. A. 406; Farmers’, 
ete., Life Assoc. v. Caine, 123 Ill. A. 
419 [aff 224 Ill. 599, 79 NE 956]; 
Grand Lodge A. O.'U. W. v. Lach- 
mann, 101 I11.:A. 213 [aff 199 Ill. 140, 
64 NE 1022]. 

Ind.—Workingmen’s Mut. Protec- 
tive Assoc. y. Leverton, 178 Ind. 151, 
98 NE 871. i 

Iowa.—Moore v. Order of R. Con- 
ductors, 90 Iowa 721, 57 NW 623; 
Loughridge v. Iowa Life, etc., Assoc., 
84 Iowa 141, 50 NW 568. 

Ky.—Mutual Protective League v. 
Walker, 163 Ky. 346, 173 SW 802; Na- 
tional Mut. Ben. Assoc. v. Jones, 84 
Ky. 110, 8 KyL 623. 

Minn.—Havlicek v. Western Bo- 


hemian Fraternal Assoc., 138 Minn. 
62, 1638 NW 985. 
o. — Wintergerst _v. Court of 


M ; 
Honor, 185 Mo. A. 373, 170 SW 346. 
N. H.—ULanglois_v. Association 
Canado-Americaine, 79 N. H. 264, 108 
289. 
AN Y.—Kenyon v. Knights Templar, 
ete., Mut. Aid Assoc., 122 N, Y. 247, 
25 NE 299 [aff 48 Hun 278]. ‘ 
N..C.-—Coilé |v. Order of. ..United 
Commercial Travelers, 161 N. C. 104, 
76 SE 622. 
Okl.—Grand Lodge U. B. F. & S. O. 


M. TT. v. Carroll, 73 Okl.-49, 174 P 
“767. 

be eae ee ME SE Council W. O. W. 
vy. Putnam, (Civ. A.) 206 SW_ 970, 


1 [cit Cye]; Lone Star Ins. Union 
= anne (Civ. A.) 184 SW 691. 

Utah.—Johanson v. Grand Lodge A. 
O. U. W., 31 Utah 45, 86 P 494. 

Va.—United Moderns v. Rathbun, 
104 Va. 736, 52 SE 552. 

Wis.—Wuerfler v. Grand Grove O. 
D., 116 Wis. 19, 92 NW 433, 96 AmSR 
940. 
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(a) In General. 
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[§ 122] (2) Custom and Course of Dealing®s— 


Provisions of the contract or by- 


laws of a fraternal benefit society,°® such as those 
relating to prohibited occupations, or the time and 
mode of paying dues and assessments,®! may be 


' waived by a custom acquiesced in by the society. 


Ont.—Hamilton v. Mutual Reserve 
L. Ins. Co., 7 OntWR 430. 

[a] Illustrations. — (1) Where a 
member who claimed to have paid an 
assessment visited the collection 
office to make a protest as to assess- 
ment, and was informed that it had 
been received and receipt forwarded, 
the society was estopped by the con- 
duct of its collecting officer from 
claiming forfeiture on the ground of 
nonpayment of". that assessment. 
Railway Mail Assoc. v. Johnson, 140 
Ark. 289, 215 SW 682. (2) Where a 
subordinate lodge having power to 
Waive strict compliance with the so- 
ciety’s by-laws respecting payment 
of assessments notified a member 
that the society would loan him the 
amount of four assessments for four 
specified months, it thereby waived 
payment of assessments during such 
period. Johanson v. Grand Lodge A. 
O. U. W., 31 Utah 45, 86 P 494, 

[b] Prior decision in another case. 
—-A prior decision of the society in 
another case in regard. to forfeiture 
for nonpayment of dues was held to 
prevent a forfeiture in a subsequent 
case on the ground that it was a pub- 
lic and solemn declaration of the or- 
der, which would lead a member 
honestly to believe that he was com- 
plying with all the requirements nec- 
essary to keep his certificate good, 
thus operating by way of estoppel 
against the order. Supreme Lodge 
KY P. Vv. Kalinski,, 163. U0. 8: °°289, “6 
SCt 1047, 41 L. ed. 163 [aff 57 Fed. 
348, 6 CCA 373]. 

[ec] Repudiation of contract.—(1) 
Seasonable payment of assessments 
on a certificate is waived where the 
society, before expiration of time for 
their payment, declares the certificate 
void, and continues this attitude un- 
til the time has expired. Wuerfler 
v. Grand Grove W. O. D., 116 Wis. 
19, 92 NW 4338, 96 AmSR 940. (2) 
Denial of membership or repudiation 
of contract as excusing subsequent 
default see supra § 98. 

[d] Acts not inducing forfeiture. 
—(1) The fact that an officer of a 
local lodge from time to time, upon 
prior request by a member, advanced 
funds to pay assessments for the 
member did not waive a forfeiture 
for nonpayment of an assessment. 
Havlicek v. Western Bohemian Fra- 
ternal Assoc., 188 Minn. 62, 163 NW 
985. (2) If an agent of an associa- 
tion may change by parol agreement 
the time fixed by the by-laws for 
monthly payments and waive a for- 
feiture which would otherwise result 
from the failure to make such pay- 
ments at the time so fixed, a forfei- 
ture was not waived by the mere 
promise of a branch president that 
he would send notice when payments 
became due, where it did not appear 
that the president, in making such 
promise, assumed to act on behalf of 
the association, or that the parties in 
interest were misled thereby. Wichel 
v. Supreme Lodge K. P., 15 Ind, A. 
268, 48 NE 1014. (3) Assurance of 
association’s officers that a _ policy 
would be paid in case of the death 
of insured while engaged in a haz- 
ardous occupation, and the subse- 
quent acceptance of dues, does not 
constitute a waiver of a provision 
that liability should be extinguished 


But a custom contrary to the society’s rules cannot 
prevail where it is practiced without its knowledge 
and has grown up through the negligence or fault 
of an inferior officer acting without authority.®? 
On the other hand the society, with knowledge of a 
custom practiced by its officers, may estop itself by 
acquiescing therein.®* 


The fact, however, that the 


in case of death while engaged in 
Such hazardous occupation, where the 
contract recognized the right of in- 
sured to engage in such occupation 
and the association had no right to 
cancel the policy or refuse premiums 
because insured was so engaged. 
wiate v. Trimble, 303 Mo, 266, 259 SW 


[e] Failure to call or draw for as- 
sessments.—(1) Where a friend of a 
member who had undertaken to keep 
up the insurance directed the collec- 
tor to call on the- member’s mother 
for payment, and if she failed to pay 
to come back to him, the collector’s 
failure to call on the friend after the 
mother’s refusal to pay was not a 
waiver of a subsequent default for 
nonpayment. United Moderns v. 
Rathbun, 104 Va. 786, 52 SE 552. (2) 
If, however, the manager of the so- 
ciety promises to draw on a member 
for assessments, and fails to do so, 
and the member, being misled by the 


fact that drafts have twice been 


drawn on him, fails to pay the as- 
sessment, and is suspended, and can- 
not be reinstated because his health 
has become impaired, the society is 
estopped to insist on the forfeiture. 
McCorkle y. Texas Beney. Assoc., 71 
Tex. 149, 8 SW 516. (3) Failure of 
collector to call as excusing default 
see supra § 98. 

Refusal of tender of dues and as- 
Sessments as excusing subsequent 
tender see supra § 98. 

Wrongful expulsion as excusing 
tender of subsequent dues and as- 
sessments see supra § 98. 

' 57. See supra § 110. 

58. Waiver of conditions of rein- 
statement by custom or course of 
dealing see supra § 108. 

59. Kennedy v. Supreme Tent K. 
M. W., 100 Wash. 36, 170 P 371; Cana- 
dian Order of Foresters v. Jolicoeur, 
34 Que. K. B. 110. 

60. Downs v. Knights of Colum- 
Dus; 0G INCE 165.080) A oe t 

[a] Although the by-laws provide 
that no one engaged in the liquor 
business shall be eligible to member- 
ship, yet, where a person engaged in 
that occupation, having knowledge of 
the society’s long continued course 
of business, not in accordance with 
such by-laws, takes out a certificate, 
the society, by accepting and retain- 
ing assessments, is estopped to in- 
sist upon a forfeiture. Downs v. 
Knights of Columbus, 76 N. H. 165, 
80 A 227. 

61. See cases infra §§ 128, 124. 

62. Canadian Order of Foresters 
yv. Jolicoeur, 34 Que. K. B. 110. 

Custom of officers or agents as to 
pa ent of dues and assessments see 
infra § 124. 

63. Daffron v. Modern Woodmen 
Oe atin ee 190 Mo. A. 3038, 176 SW 

{a] Thus, where the officers had 
made a practice of admitting appli- 
cants above the age limit fixed by 
its by-laws, and such practice had 
existed for so long that the govern- 
ing body and its membership would 
be charged with notice thereof and 
had failed to act, the society wags es- 
topped to declare a forfeiture for 
violation of the by-laws. Daffron v. 
Modern Woodmen of America, 190 
Mo, A. 308, 176 SW 498, 


152 [45 C.5:] 


society has improperly waived for a time a pro- 
vision of its contract in accepting members over the 
age limit does not obligate it to continue that prac- 
tice, nor estop it from forfeiting the contract of a 
subsequent member, ineligible by reason of age, 
where there was no waiver as to him.** 

[§ 123] (b) As to Payment of Dues and Assess- 
Where the society, by its 
course of dealing with a particular member,*® or by 
a custom or usage in dealing with members gener- 
ally,®°7 known to the member and relied on by him,** 


ments®*—aa. In General. 
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society.°? 


misleads the member into believing that-the strict 


64. Hemphill County Home Pro- 
tective Assoc. v. Richardson, (Tex. 
Civ. A.) 264 SW 294. 

65. Effect of custom of: 

Calling at member’s house for dues 

see Supra § 98. 

Giving notice of assessments 

Supra § 89. 

Waiver or estoppel by insurance 
companies generally see Insurance 
§ 623; Life Insurance § 268. 

66. Ark.—Sovereign Camp W. O. 
W. v. Pearson, 155 Ark, 328, 244 SW 
344; Sovereign Camp W. Wi, Svs 


see 


‘Newsom, 142 Ark. 132, 219 SW 759. 


cific Jurisdiction W. O. W., 75 Colo. 
466, 226 P 1086; Head Camp Pacific 
Jurisdiction W. O. W. v. Bohanna, 
59> Colon 645, =1b1>" P1428): 430)" fit 
Cyc]. 

Ill.—Railway Pass., etc., Mut. Aid 
Assoc. v. Tucker, 157 Ill. 194, 42 NE 
398, 44 NE 286; Lang v. North Ameri- 
ean Union, 226 Ill. A. 31; Jakes v. 
North American Union, 186 Ill. A. 1; 
O’Malley v. Supreme Council C. M. 
B. A., 165 Ill. A. 186; Catholic Order 
of Foresters v. Lynch, 126 Ill. A, 439. 

Ind.—Sweetser v. Odd Fellows Mut. 
Aid” Assoc., 117 Ind. 97, 19 NE 722; 
National Council K. & L. 8S. v. Sims, 
68 Ind. A. 43, 119 NE 834. 

Iowa.—Clark y. Supreme Council R. 
A.; 200 Iowa 699, 205 NW _ 355; 
Bricker v. Great Western Acc. Assoc., 
161 Iowa 61, 140 NW 851; Moore v. 
Order of R. Conductors, 90 Iowa 721, 
57 NW 623; Loughridge v. Iowa Life, 
etc., Assoc., 84 Iowa 141, 50 NW 568. 

Kan.—-Saum vy. Grand Lodge A. O. 
U. W., 119 Kan. 132, 237 P 885; Ellis 
v. Fraternal Aid Union, 108 Kan. 819, 
197 P 189; Dobson y. Triple Tie Ben. 
Assoc., 88 Kan, 705, 129 P 1173; For- 
esters of America v. Hollis, 70 Kan. 
W280 e160)" 3, AnnCas bab, 

Ky.—Supreme Council C. K. A. v. 
Winter, 108 Ky. 141, 55 Sw 908, 21 
KyL 1583; National Mut. Ben. Assoc. 
Ven sones, 84. Ky 110° 7" Kyl 751, 8 
KyL 621. 

Mich.—Wallace y. Fraternal Mystic 
Circle, 121 Mich. 263, 80 NW 6, 127 
Mich. 387, 86 NW 853. 

Minn. — Dougherty _ v. Supreme 
Court I. O. F., 125 Minn. 142, 145 NW 
813; Leland vy. Modern Samaritans, 
111 Minn. 207, 126 NW 728. 

Mo.—MecMahon vy. Supreme Tent K. 
Mi Ww. ‘1b Mo. 522,52 Sw 384: 
Spencer v. Security Ben, Assoc., (A.) 
297 SW 989; Glenn v. Security Ben. 
Assoc., (mye 2638 SW 802: Bruns ~ vy. 
Milk Wagon Drivers’ Union Local 
603, (A.) 242 SW 419; Crawford v. 
North American Union, 193 Mo. A. 
443, 182 SW 1043;. Griffith v. Supreme 
Council R. A., 182 Mo. A. 644, 166 
SW 324; Godwin v. National Council 
K. & L. S., 166 Mo. A. 289, 148 SW 
980; Zahm y. Royal Fraternal Union, 
“54 Mo. A. 70, 188 SW 874; Cline v. 
sovereign Camp WO} Wah 11; Mo: 
A. 601, 86 SW 501; Andre v. Modern 
Woodmen of America, 102 Mo. A. 
377, 76 SW 710; Courtney vy. St. Louis 
Police Relief Assoc., 101 Mo. A. 261, 
73 SW 878. 

Nebr.—Chandler v. Royal High- 
landers, 101 Nebr. 223, 162 NW 642. 

N. H.— Langlois v. Association 
Agee 79 N. H. 264, 108 
A 


N. Y.—Kenyon v. Knights Templar, 
etc.,, Mut. Aid Assoc., 122 N. Y. 247, 
25 NE 299 [aff 48 ‘Hun 278]; Me- 
Gowan v. Supreme Council C. M. B. 
AY, 6 Hun 534, 28° NYS ‘177; Nies v: 
Protected Home Circle, 166 NYS 426 
{aff 170 NYS 1100 mem]. 

Okl.—Sovereign rie We OF WEeN: 
Tam, 90 Okl. 196, 216 P 660; Knights 
of Maccabees of World v. Johnson, 79 
Okl. 77, 185 P 82. 

Pa.— Kurtz vy. Clergymen’s Co-oper- 
ative Ben. Assoc., 30 Pa. Dist. 259. 

C.—Sparkman v. Supreme Coun- 
cil A. TEs Ss eC. 16, .e00 SEL oot. 

Wis. — Phillips v. Fraternal Reserve 
Assoc., 171 Wis. 143, 176 NW _ 851; 
Stylow v. Wisconsin Odd-Fellows’ 
Mut. L. Ins. Co., 69 Wis. 224, 34 NW 


151, 2 AmSR 738. 
CGan.—Royal Guardians v. Clarke, 
49 Can. ‘S.-C. 229, 17 DomLR 318 


[dism app 21 Que. K. B. 541]. 

[a] Customary receipt of assess- 
ments after the time they are due is 
a waiver of payment on the day 


stipulated. See cases supra passim 
this note. 
{b] Customary mode of paying 


assessments.—Where the certificate 
provides that, if any assessments 
shall not be paid within ten days 
after the notice at the office of the 
association, unless otherwise  ex- 
pressly agreed in writing, or to its 
agent on production of a receipt 
signed by the president, vice presi- 
dent, or secretary, the certificate 
shall cease, and the association ad- 
vises insured of an assessment ‘“pay- 
able at this office in cash, by sight 
draft on Cincinnati or New York 
banks, money order or American or 
United States Express Company 
money order, payable to’”’ the secre- 
tary of the association, but insured 
has already paid fifteen separate as- 
sessments by mailing his check and 
no objection has been made thereto, 
and in this instance he mailed his 
check early enough to reach the as- 
sociation in regular course of mail 
before the expiration of the ten days, 
but it was not received, and insured 
died before the receipt of the check, 
the jury is warranted in finding that 
this method had been acquiesced in 
by the association and that the cer- 
tificate was not forfeited by insured 
when he adopted this method of pay- 
ment. Kenyon y. Knights Templar, 
etce., Mut. Aid Assoc., 122 N. Y. 247, 
25 NE 299, 

Customs as to notice of assess- 
ments see supra § 89 

Prior reinstatements of particular 
member see infra text and note 88. 

67. U. S.—Modern Woodmen of 
America v. Tevis, 111 .Fed. 113, 49 
CCA 256. 

Ark.—Sovereign Camp W. O. W. y. 
Pearson, 155 Ark. 328, 244 SW 344; 
Sovereign Camp W. O. W. v. Newsom, 
142 Ark. 132, 219 SW 759. 

Colo.—Fraternal] Aid Union y. Mur- 
ray, 81 Colo. 236, 254 P 997. 

Conn.—Perrigo v. Connecticut Com- 
mercial Travelers’ Mut. Acc. Assoc., 
101 Conn. 648, 127 A 10. 

T11.—O’ Malley v. Supreme Council 
C. M. B. A., 165 Tl. A. 186; Falkinberg 
v. Modern American Fraternal Order, 
149 Ill. A. 622; Grand Lodge A. O. 
HR, (RT Lachmann, LOD TA oe 


o 


terms of the contract or of the by-laws, in regard to 
the time or mode of payments of dues and assess- 
ments and forfeiture for default therein, will not be 
insisted upon, it is precluded on the ground of 
estoppel or waiver from asserting a forfeiture for 
failure of the member strictly to comply with those 
terms, even though the contract or laws of -the 
society provide that no waiver of forfeiture shall 
be valid panes in writing signed by an officer of the 
This rule has also been applied where 
payment was made or tendered after the death of the 


{aff 199 Ill. 140, 64 NE 1022]; Na- 
tional Gross Loge U. O. T. v. Jung, 
65 IH. A. 313. 

Ind.—Supreme Tribe B. H. v. Hall, 
oon tae A. 316, 56 NE 780, 79 ‘AmSR 
62. 

Iowa.—Trotter v. Grand Lodge I. 
E. HY 182" Lowa’ 51:35 109 ONIW 1099; 
7 LRANS 569; 11 AnnCas 533. 

Kan.—Saum v. Grand Lodge A. O. 
U. W., 119 Kan, 132, 237 P 885; Hillis 
vy. Fraternal Aid Union, 108 Kan. 819, 
197° 489- Bdmiston:‘v. Homestead- 
ers, 93 Kan. 485, 144 P 826, AnnCas 
1916D 588; Triple Tie Ben. Assoc. 
v. Wood, 78 Kan, 812, 98 P 219; For- 
esters of ieee vy. Hollis, 70 Kan. 
71, 78 P 160. 

Ky,—National Mut. Ben. Assoc. v. 
Jones, 84 Ky. 110, 8 KyL 623; Na- 
tional Mut. Ben, Assoc. v. Jones, 
7 KyL 751, 759, 18 Ky. Op. 1084. 

Mich.—Wallace y. Fraternal Mys- 
tic Circle, 121 Mich. 263, 80 NW 6, 
127 Mich. 387, 86 NW 853 (semble). 

Minn.—Behnke y. Modern Brother- 
hood of America, 167 Minn. 104, 208 
NW 542; Suits v. Order of United 
Commercial Travelers, 139 Minn. 246,. 
166, NW 222, AnnCasl918H 508; 
Sauerwein v. Grand Lodge O. S. H., 
121 Minn, 229, 141 NW 174; Leland 
v. Modern Samaritans, abi lal Minn, 207, 
126 NW 728; Mueller \. Grand Grove 
U. A. O. D., 69 Minn. 236, 72 NW 48. 

Mo. — Wagner Vv. Security Ben. 
Assoc., (A.) 276 SW 81; Glenn v. Se- 
curity Ben. Assoc., (A.) 253 a 8025. 
Kelly vy. National Council K. & L Se 
(A.) 241 SW 74; Watkins v. Brother— 
hood of American Yeomen, 188 Mo. A. 
626, 176 SW 516; Godwin v. National 
Council. K. & L, S., 166 Mo. A, 289) 
148 SW 980; Burke vy. Grand Lodge. 
A. O: U. W.,.1386° Mo. “A. 450, 418" Sow 
493; Andre v. Modern Woodmen of 
America, 102.Mo. A. 377, 76 SW 710; 
Courtney v. St. Louis Police Relief 
Assoe., 101 Mo. A. 261, 783 SW ae 
Seehorn vy. Supreme Council Clk 
95 Mo, A. 233, 68 SW 949; Pigueseed 
v. Libby, 7 Mo. A. 665, 

Nebr.—Worley vy. Supreme Lodge 
R. A., 88 Nebr. 440, 129 NW 984. 

N. H.—Salvail v.’Catholic Order of 
Foresters, 70 N. H. 635, 50 A 100. 

N. J.—Petersen v. Sovereign Camp 
Ws OO: Wandtan. J. Ts 497" 107 ALetde 

N. Y.—Beil v. Supreme Lodge K. 
By Ree App. Div. 609, 80 NYS 751. 

C.—Coile v. Order of United 
Corghebaten Travelers, 161 N. C. 104, 
76 SE 622. 


Okl.—Knights of Maccabees of 
oe v. Johnson, 80 Okl. 77, 185 PB 
Tex.—Supreme Lodge K. P. vy. 


Hooper, (Civ. A.) 282 SW 867. 
Wash.—Kennedy y. Supreme Tent. 

K. M. W., 100 Wash. 36, 170 P 371. 
Can.—Royal Guardians v. Clarke, 


49° Can. S.C; me 17 DomLR 318: 
{dism app 21 Que. K. B. 541]. 
Que. — Dussault yv. L’Union St. 


Joseph, 30 Que. K. B. 558. 

Custom of reinstating delinquent. 
members see infra text and note 89. 

68. See infra text and notes 81-86. 

69. McMahon y. Supreme Tent K. 
M, W., 151 Mo. 522, 52 SW. 384: God- 
win v. National Council K. & oe ies 
166 Mo. A. 289, 148 SW 980; Andre 
v. Modern Woodmen of America, 102 
Mo. A. 377, 76 SW 710. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“[§§ 122-193 


§ 123} 


siember,’° or when he was in ill health.74_ But such 
custom will not avoid a forfeiture where there is no 
payment or tender at all.7* <A custom of receiving 
assessments after the time fixed by the laws of the 
society gives the member a reasonable time to pay 
after notice of delinquency,’® or such reasonable time 
after delinquency as was customarily allowed him.74 
But evidence of a custom to extend leniency with 
respect to payment of assessments cannot be allowed 
to overcome the express terms of the contract.7®> So 
where benefits are payable only on the death of a 
member ‘‘in good standing,’’ the fact that the mem- 
bership is not impaired by the delinquency and 
irregularity of the member in paying his dues, and 
that the society had on several occasions accepted 
dues in arrears, did not waive its right to deny 
benefits where the member was in arrears at the time 
of his death.7° Moreover, a custom of accepting 
overdue payments from members in good health 
does not waive a subsequent default by a sick mem- 
ber.*7 And the custom of the financier of a local 
body of sending reports to the supreme body later 
than directed by the by-laws, and their acceptance 
without protest, does not estop the supreme body 
from claiming a forfeiture for delay in payment of 
dues, since the promptness of the reports in no way 
affects the rights of the members.7® The customary 


70. U. S.—Modern Woodmen of 
America v. Tevis, 111 Fed. 118, 49 {| Assoc., 
CCA 256. 
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N. C.—Hay v. People’s Mut. Benev. 
143° N. GC. 256, 55 SE 623: 


[45 C.5.] 153 


acceptance of checks in payment of assessments, 
mailed on the last day of the month on which they 
could be paid, is not a waiver of the provision for 
payment within the month, but merely of the right 
to demand payment in cash.’° 

Existence of custom and reliance thereon. In order 
to create an estoppel against the society, a general 
custom or course of dealing must be shown,*° and 
such custom must have been known to the member 
in question,®! and relied on by him.®? But it has 
been held in some cases that, where an intentional 
waiver is shown, by the method of conducting the 
society’s business, knowledge thereof by the member 
is unnecessary,®*® and that, in any event, it will be 
presumed, nothing to the contrary appearing, that 
a general custom of receiving payments of assess- 
ments after they are due was known to the mem- 
bers,®* especially to those of long standing.®® So 
where a member had been the local clerk of a 
society, his knowledge of its custom will be pre- 
sumed.®® Mere oceasional, voluntary indulgence on 
the part of the society is not sufficient to show a 
custom or course of dealing which will estop it from 
asserting a forfeiture for delay in payment of dues 
or assessments.§* 

Effect of custom as to reinstatement. Prior re- 
instatements of a member,®® or a custom of reinstat- 


534,.28 NYS 177. 
82. Ax rk.—Sovereign Camp W. 


Ill.— National Gross Loge U. O. T. 

Vv. eat 65 TA, A, 3132 
nd.—Sweetser v. Odd _ Fellows’ 
Mut Aid Assoc., 117 Ind. 97, 19 NE 

Pa.—Kurtz y. Clergymen’s Co-oper- 
ative Ben. Assoc., 30 Pa. Dist. 259. 

Wis.—Reisz v. Supreme Council A. 
L. H., 103 Wis. 427, 79 NW 430. 
Pree see cases passim supra notes 

71. Glenn v. Security Ben. Assoc., 
(Mo. A.) 253 SW ds Kelly v. Na- 
tional Council K. & L (Mo. A.) 241 
SW 74; Watkins v. eee tn ereod of 
American Yeomen, 188 Mo. A. 626, 
176 SW 516; Godwin v. National 
Council K. & L. S., 166 Mo. A. 289, 
148 SW 980; Andre v. Modern Wood- 
men of America, 102 Mo. A. 377, 76 
SW 710; Worley v. Stpreme Lodge 
RAs; 88 Nebr. 440, 129 NW 984. 

[al Payment where member in 
extremis.—A payment of a member’s 
dues sixty days after they were due, 
without a health certificate, as cus- 
tomarily permitted by the society, is 
valid and effective as if paid when 
due, being authorized by the member 
when well, although when made he 
was unconscious from a fatal injury. 
Watkins v. Brotherhood of American 
Yeomen, 188 Mo. A. 626, 176 SW 516. 

72. Reichenbach v. Ellerbe, 115 
Mo. 588, 22 SW 573. 

73. Moore v, Order of R. Conduc- 
tors, 90 Iowa 721, 57 NW 623; Behnke 
v. Modern Brotherhood of America, 
167 Minn. 104, 208 NW 542. 

74, Fraternal Aid Union y. Mur- 
ray, 81 Colo. 236, 254 P 997; Head 
Camp Pacific Jurisdiction W. O. W. 
v. Bohanna, 59 Colo. 545, 151 P 428; 
Conroy v. Grand Lodge B. Bue; OLS; 102 
Kan. 757, 171 P 1161; Supreme Lodge 
Ke Pity. -Eooper, (Tex, Civ. A.) 282 
SW 867. 

75. Illinois Masons’ Benev. Soc. v. 
Baldwin, 86 Ill. 479; Dillon v. Na- 
tional Council K. & L. S., 148 Ill. A. 
121 [aff 244 Tl]. 202, 91 NE 417]. 

76. Stehlik v. *Milwaukee Typo- 
graphical Union No. 23, 169 Wis. 65, 
171 NW 753. 

77. Xi. —Catholic Order of Forest- 
ers v. Lynch, 126 Ill. A. 439. 

Ky.—National Mut. Ben. Assoc. v. 
Miller, 85 Ky. 88, 
731. 

Mo.—Smith v, Sovereign Camp W. 
O. W., 179 Mo. 119, 77 SW 862. 


2 Sw 900, 8 KyL. 


Wis. "Schmidt vy. Modern Woodmen 
of America, 84 Wis. 101, 54 NW 264. 

Waiver of conditions of reinstate- 
ment see supra § 108. 

78. United Moderns v. Pike, (Tex. 
Civ. A.) 76 SW 774. 

79. Crawford v. North American 
Union, 193 Mo. A. 443, 182 SW 1043. 

80. Ark. — District Grand Lodge 
No. 11 G. U. O. O. F. v. Stevens, 157 
Ark. 346, 248 SW 909. 

lowa.—-Bosworth v. Western Mut. 
Aid Soc., 75 Iowa 582, 39 NW 9038. 

Kan.— Salter v. Security Ben. 
Assoc., 120 Kan. 395, 243 P 1038. 

Ky.—Supreme Lodge Load Wiig & tS 
Anderson, 146 Ky. 481, 142 SW 1069. 

Mo.—Knode v. Modern Woodmen of 
America, 171 Mo. A. 877, 157 SW 818. 

Nebr.—Chandler vy. Royal High- 
landers, 101 Nebr. 2238, 162 NW 642. 

N. Y.—Stacks v. Williams, 166 App. 
Div. 190, 151 NYS 185. 

Wis.—Stehlik v. Milwaukee Typo- 
graphical Union No. 23, 169 Wis. 65, 
171 NW-~ 758, 

[a] Payment of dues to local sec- 
retary not such custom as to abro- 
gate by-laws requiring payment to 
endowment secretary. District Grand 
odezerveNos, wae On Oy LOnr ine = Ve 
Stevens, 157 Ark. 346, 248 SW 909. 

[b] Waiver is not effected of a 
provision for prompt payment by in- 
sured to the supreme body merely 
because at other times of default 
payments had been made by the local 
lodge or its secretary. Supreme 
Lodge K. & lL. H. v. Anderson, 146 
Ky. 481, 142 SW 1069. 

81. Ark.—Sovereign Camp W. O. 
W. v. Pearson, 155 Ark. 328, 244 ahi 
344; Sovereign Camp W. O. W. 
Newsom, 142 Ark. 132, 219 SW 759, 

Tll,—O’ Malley v. Supreme Council 
OC MAB AT, 65. EtAc Ls Ge 

Iowa.—Bosworth v, Western Mut. 
Aid Soc., 75 Iowa 582, 39 NW 908. 

Ky.—National Mut. Ben. Assoc. v. 
Jones, 84 Ky. 110, 8 KyL 628. 

N. Y.—McGowan vy. Supreme Coun- 
ae M. B. A., 76 Hun 534, 28 NYS 
17 

Wash.—Kennedy vy. Supreme Tent 
K, M. W., 100 Wash. 36, 170 P 371. 

[a] If member was not aware of 
the custom, there is no estoppel or 
waiver. Bosworth v. Western Mut. 
Aid Soc., 75 Iowa 582, 39 NW 908; 
Jones vy. National Mut. Ben. Assoc., 
2 SW 447, 8 KyL 599; McGowan v. 
Supreme Council GC. M.’B. A., 76 Hun 


(Bis 

W. v. Pearson, 155 Ark, 328, 244 SW 
344; Sovereign Camp W. Owe wie, ae 
Newsom, 142 Ark? 132,219 SWi,759. 

Mich.—Wallace v. Fraternal Mystic 
Circle, 127 Mich. 387, 86 NW ‘853. 

N. Y.—Stack vy. Williams, 166 App. 
Div. 190, 151 NYS 186; 

Tex.—Bennett v. Sovereign Camp 
W. O. W., (Civ. A.) 168 SW 1023. 

Wash.—Kennedy v. Supreme Tent 
K. M. W., 100 Wash. 36, 170 P 3871. , 

See also cases supra notes 66, 67. 

[a] However, the fact that the 
member believed that the society 
could not forfeit the certificate for 
delinquency does not show that he 
did not rely on its custom of not re- 
quiring payment within the time 
fixed by the rules. Wallace v. Fra- 
ternal Mystic Circle, 127 Mich. 387, 


86 NW 853. 
83. Watkins v. Brotherhood of 
188 Mo. A. 626, 


American Yeomen, 
176 SW 516. 

84. Watkins y. Brotherhood of 
American Yeomen, supra, 

85. Supreme Lodge WSS a We 
Hooper, (Tex. Civ. A.) 282 SW 867. 


86. Andre v. Modern Woodmen of 
America, 102 Mo. A. 877, 76 SW 
710. 

87. Illinois Masons’ Benev. Soc. v. 


Baldwin, 86 Ill. 479; Sweetser v. Odd 
Fellows’ Mut. Aid Assoc., 117 Ind. 
97,19 NE 722; Salter v. Security Ben. 
Assoc., 120 Kan. 395, 243 P 1033; Fra- 
ternal Union vy. Hurlock, 33 Tex. Civ. 
A, 8, Tb “SW 5395 “See -Koehler vy: 
Modern Brotherhood of America, 160 
Mich. 180, 125 NW 49, 136 AmSR 
424 (holding that the fact that out 
of seventeen assessments paid by in- 
sured twelve had been accepted, al-’ 
though paid after the required date, 
did not amount to a course of con- 
duct on the part of insurer which 
will estop it from claiming a forfei- 
ture for want of prompt payment of 
a subsequent assessment). 

88. Il1l.—Soukup v. Modern Wood- 
men of America, 210 Ill. A. 320. 

Iowa.—Rice v. Grand Lodge A. O. 
U. W., 103 Iowa 643, 72 NW 770. 

Kan.—Jenkins v. ‘Ancient Order of 
United Workmen, 93 Kan. 324, 144 P 
Diy Ae as 

Mass.—Crossman v. Massachusetts 
Ben. Assoc., 143 Mass. 435, 9 NE 753. 

Mo.—Crawford v. North American 
Union, 193 Mo. A. 448, 182 SW 1043. 

Pa.—Anderson v. Alta Friendly 
Soc., 26 Pa. Super. 630. 
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ing members generally,®® ‘on “payment of arrears, 
pursuant to the laws of the society providing for 
reinstatement of members who have forfeited their 
rights by default, do not waive a forfeiture for de- 
fault in payment of subsequent dues or assess- 


ments. 


Discontinuance of custom. The custom of a 
society to allow its members to become delinquent 
is not irrevocable, and may be changed by the society 
to insure a more strict compliance with the by- 
laws,°° in which case the members cannot claim the 
benefits of the previous course of the society to 
justify further neglect as to dues,®' provided they 
been given notice of the change.” 

Where a ‘society takes over the bus siness cf another 
society, notifying members of its by-laws with re- 
spect to payment of assessments, the practice of the 


have 


Wis.—Phillips v. Fraternal Reserve 
Assoc,. 171 Wis. 143, 176 NW 851. 

Waiver of conditions of reinstate- 
ment see supra § 108. 

89. Elder v. Grand Lodge A, O. 
U. W., 79 Minn. 468, 82 NW 987. 

[a] “In other words, a compliance 
with the terms of a contract cannot 
be turned or converted into a waiver 
of the terms of the dontract complied 
with.” Elder v. Grand Lodge A. O. 
U. W., 79 Minn. 468, 475, 82 NW 987. 


90. See cases infra note 91. 
91. Modern Woodmen of America 
v. Tevis, 111 Fed. 113, 49 CCA 256; 


Malone v. Grand Lodge A. O. U. W., 
186 Iowa 374, 169 NW 438; Behnke 
vy. Modern Brotherhood of America, 
167 Minn. 104, 208 NW 542; Bost v. 
Supreme Council R. A., 87 Minn. 417, 
92 NW _ 337; Pavlick v. Supreme 
rota K. P., 198 Mo. A. 184, 199 SW 
442. 

Rule applied.—A society did 
not, by accepting payment of dues 
after the time fixed by the by-laws, 
waive the right to demand prompt 
payment in the future, where it gave 
notice that thereafter the member 
would be required to pay dues 
promptly. Malone y. Grand Lodge A. 


O. U. W., 186 Iowa 374, 169 NW 438. 
92. U.-S.—Modern Woodmen of 
America v. Tevis, 111 Fed. 113, 49 
CCA 256. 
Ill.—Jakes v. North American 
Union, 186 Ill. A. 


Minn.—Behnke v. Modern Brother- 
hood of America, 167 Minn. 104, 208 
NW 542. 

Mo.—Griffith v. Supreme Council R. 


A., 182 Mo. A. 644, 166 SW 324. 

N. Y.—Van Bokkelen v. Massachu- 
setts Ben. Assoc., 90 Hun 330, 35 
NYS 865. 

Tex.—Supreme Lodge K. P. v. 


Hooper, (Civ. A.) 282 SW 867. 

Wis.—Stylow vy. Wisconsin Odd- 
Fellows’ Mut. L. Ins. Co., 69 Wis. 
224, 34 NW 151, 2 AmSR 738. 

[a] In the absence of notice of 
an intention to enforce strict com- 
pliance with the conditions of the 
contract in the future, the society is 
estopped by its previous course of 
dealing. Jakes v. North American 
Union, 186 Il]. A. 1: McMahon _ v. 
Supreme Tent K. M. W., 151 Mo. 522, 
52 SW 384; Pavlick v. Supreme 
.Lodge K. P., 198 Mo. A. 184, 199 SW 
442; Crawford v. North American 
Union, 193 Mo. A. 4438, 182 SW 1043; 
Griffith v. Supreme Council R. A., 182 
Mo. A. 644, 166 SW 324; Zahm v. 
Royal Fraternal Union, 154 Mo. A. 
70, 1838 SW 3874; Van Bokkelen v. 
Massachusetts Ben. Assoc., 90 Hun 
330, 385 NYS 865 (an association 
which has habitually and without ob- 
jection allowed calls to be paid by 
checks mailed by a member on the 
last days named therein cannot de- 
clare a forfeiture of his membership 
for a failure to comply with a re- 
cent condition printed in fine type 
in its form of mortuary notice, re- 
quiring remittances to reach the 
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and Agents.°4 


Dey, 


former society in waiving timely payment cannot be 
urged against its successor.®* 

[§ 124] bb. As Affected by Authority of Officers 
The society is bound by the acts of 
its officers and agents,®® or of the subordinate lodges 


and their officers or agents,9® amounting to a custom 


only.®? 


home office on or before the limita- 
tion named therein, where the mem- 
ber did not see it); Supreme Lodge 
K. P. v. Hooper, (Tex. Civ. A.) 282 
SW 867; Stylow v. Wisconsin Odd- 
Fellows’ Mut. L. Ins. Co., 69 Wis. 
224, 34 NW 151, 2 AmSR 738. 

[b] The society cannot summari*y 
do away with the practice. of permit- 
ting members to pay dues after the 
time fixed by the by-laws by notify- 
ing them of suspension for nonpay- 
ment of dues. Jakes v. North Ameri- 
can Union, 186 Ill. A. 1; Behnke v. 
Modern Brotherhood of America, 167 
Minn. 104, 208 NW 542; Sauerwein v. 
Grand Lodge O. S. H., 121 Minn. 229, 
141 NW 174. 

93. ‘Crawford v. North American 
Union, 193 Mo. A. 448, 182 SW 1043. 

94. Waiver or estoppel generally 
as affected by authority of officers 
and agents see supra §§ 115-117. 

95. Moore v. Order of R. Conduc- 
tors, 90 Iowa 721, 57 NW 623; Lough- 
ridge v. Iowa Life, etc., Assoc., 84 
Iowa 141, 50 NW 568. 

Authority of officers and agents as 
to estoppel or waiver generally see 
supra $3 115-118. 

96. S.—Whiteside v. Supreme 
Goat I, O. H., 82 Fed, 275. 

Ark.—Sovereign Camp W. O. W. v. 
Pearson, 155 Ark, 328, 244 SW 344; 
Sovereign Camp W. O. W.. Vv. New- 
som, 142 Ark. 132, 219 SW 759. 

Colo.—Fraternal Aid Union v. Mur- 
ray, 81 Colo. 236, 254 P 997. 

Ill.—Grand Lodge A, O. U. W. v. 
Lachmann, 199 Ill. 140, 64 NE 1022 
[aff 101 Ill. A, 213]. 

Iowa,—Clark v. Supreme Council R. 
A., 200 Iowa 699, 205 NW 355. 

Kan.—HBHllis v. Fraternal Aid Union, 
108 Kan, 819, 197 P 189. 

Minn.—Wittenstein v. Brotherhood 
of American Yeomen, 169 Minn. 162, 
210 NW 8538; Behnke v. Modern 
Brotherhood of America, 167 Minn. 
104, 208 NW 542; Kozlak v. Polish 
Nat. Alliance, 145 Minn. 247, 176 NW 
ain Dougherty v. Supreme Court I. 
oO. F., 125 Minn. 142, 145 NW 813; 
Sauerwein v. Grand Lodge Oo oSiris 
121 Minn. 229, 141 NW 174; Mueller 
v. Grand Grove U. A. O. De 69 Minn. 
236, 72 NW 48, 

Mo.—Andre v. Modern Woodmen of 
America, 102 Mo, A. 3%7, 76 SW 710; 
Seehorn vy. Supreme Council C. K. A,, 
95 Mo. A. 2838, 68 SW 949, 

N. J.— Petersen v. Sovereign Camp 
ree Wego. IN. diy eer 497, <0) ares Ae 

N. Y.—Beil v. Supreme Lodge K. 
H., 80 App. Div. 609, 80 NYS 751; 
Nies v. Protected Home Circle, 166 
NYS 426 [aff 170 NYS 1100 mem]. 

Okl.—Sovereign Camp W. O. W. v. 
Booker, 93 Okl. 139, 219 Peosk: 

Wash.—Kennedy v. Supreme Tent 
K. M. W., 100 Wash, 86, 170 P 871. 

[a] Rule applied.—(1) Where a 
member of a society composed of 
subordinate lodges or groups belong- 
ing successively to two. different 
groups at his death was in arrears 


or course of dealing in respect of the payment of 
dues and assessments, where they have authority to 
act in the matter, even though the contract or the 
laws of ‘the society deny to subordinate bodies or 
their officers or agents the power to waive provisions, 
or provide that they shall be agents of the members 
On the other hand, if the officers or agents 
of the subordinate lodges were not originally au- 
thorized to bind the society in this regard, it is not 
precluded from asserting the forfeiture,*® unless it 
had knowledge of their custom or usage or course of 


in payment of assessments, evidence 
of the conduct of the first group 
amounting to a waiver of prompt 
payment of assessments was admis- 
sible in an action by his beneficiary, 
as the action of that group was the 
action of the society, upon which de- 
ceased was entitled to rely, even 
after he joined another group, un- 
less notice was brought home to him 
that a different policy was to be pur- 
sued. Kozlak v. Polish Nat. Alliance, 
145 Minn. 247, 176 NW 911. (2) 
Where a local official of an associa- 
tion, who had a duty to receive and 
remit assessments, made arrange- 
ment with a member, which was 
acted on for many years, to present 
a receipt for an assessment at ma- 
turity, receiving the amount in ex- 
change therefor from a bank at 
which the member left a deposit, the 
member was not in default justify- 
ing suspension because of the omis- 
sion of the local official to present 
the receipt to the bank, when if it 
had been presented the assessment 
would have been paid. Saum_ v, 
Grand Lodge A, O. U. W., 119 Kan. 
132, 287 P: 885. 

[b] Failure of clerk of local camp 
to call for collection of premiums, 
according to custom, has been held 
to estop a declaration of Suspension 
of a member who had no notice of 
the change of custom and would have 
paid if called upon. Sovereign Camp 
A RS W. v. Booker, 98 Okl. 139, 219 
Pp 


Authority of subordinate bodies as 
to estoppel or waiver generally see 
supra §§ 116, 117. 

97. Ark.—Sovereign Camp W. O. 
ara v. Newsom, 142 Ark. 132, 219 SW 

Ill.—Jakes v. North American 
Union, 186 Ill. A. 1. 

Mo.—Andre y. Modern Woodmen of 
America, 102 Mo. A. 377, 76 SW 710. 

Ok1. —Sovereign Camp W. O. W. v. 
Tam, 90 Okl. 196, 216 P 660; Knights 
of Maccabees of World v. Johnson, 


79 Okl, 77, 185 P 82. 
Tex.—Maccabees v. Johnson, (Civ. 
A.) 273 SW 61 
Contractual pen against 


waiver by officers or agents gener- 
ally see Siena Ls Ra ie 

98. U. S.—Order of United Com- 
mercial Travelers v. Young, 212 Fed. 
132, 128 CCA 648. 

Ala.—Sovereign Camp W. O. W. 
Carroll, 20 Ala. A. 340, 101 S 914. 

Conn, —Coughlin vy, Knights of Co- 
lumbus, 79 Conn, 218, 64 

Kan. — Salter  v. cope Ben. 
Assoc., 120 Kan. 395, 243 P 1088. 

Miss.—Sovereign Camp Ww. O. W. 
v. Hynde, 134 Miss. 705, 99 S -259; 
Odd Fellows’ Ben: Assoc. v. Smith, 
101 Miss. 332, 58 S 100. 

Mo. —Knode vy Modern Woodmen of 
America, 171 Mo. A. 377, 157 SW 818; 
Burke y. Grand Lodge A. O. U. 

136 Mo. A. 450, 118 SW 493; CGhad- 


wick v. srreee of Triple Alliance, 56 
Mo. A. 4 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ies | 
[§§ 123-124 


rs 124-125] 


dealing and acquiesced therein ;°® but where it had 
such knowledge, it. is bound, notwithstanding a pro- 
vision of the constitution or by-laws that subordi- 
nate bodies or officers thereof shall have no power 
The rule that knowledge of an officer 
or agent of the society, having authority to act in 
the matter in question, is imputable to the society,? 
applies to knowledge of a custom or course of deal- , 
ing in reference to “payment of assessments.4 

[§ 125] d. Recognizing Continuing Existence of 
If the society, with knowledge of facts 
giving it the right to avoid the contract or to de- 


of waiver.? 


Contract.® 


Nebr.—Chandlers v. Royal High- 
landers, 101 Nebr’ 223, 162 NW _ 642. 

Oh.—Geis v. Order of United Com- 
mercial Travelers, 9 Oh. A, 391, 29 
O.1C. A. 475. 

Ss. C.—Sternheimer v. Order of 
United Commercial Travelers, 107 S. 
Cc. 291, 93 SE 8. 

Tex.—Brotherhood of R. Trainmen 
v...Dee,.101 Dex: 597, 111 SW, 396 
[rev (Civ. A.) 108 SW 492]; United 
Stoderns v. Pike, (Civ... A.) 76 SW 
774, 

[a] Effect of statutory provisions 
and laws of society.—(1) Statutes in 
some jurisdictions provide that sub- 
ordinate lodges or officers shall not 
have power to waive any provisions 
of the laws and constitution of the 
association, and hence the custom of 
a local lodge not to declare forfei- 
ture upon delinquency does not con- 
stitute a waiver. Sternheimer v. Or- 
der of United Commercial Travelers, 
LOTeS!7 O,) 2914, 93 /SE.-82),.@2) Where 
the constitution and by-laws of a 
society provided, under Hemingway 
Code § 5192, that no customs of any 
camp should have the effect of waiv- 
ing any requirements of the society, 
a custom of the clerk of a local 
camp to advance dues of a member 
of which the sovereign camp had no 
notice did not estop the society from 
claiming that the member was sus- 
pended at the time of his death for 
nonpayment of dues. Sovereign 
Camp W. O. W. v. Hynde, 134 Miss. 
705, 49 S 259. 

Custom to advance dues of sick 
members see supra § 98. 

99. U. S.—Order of United Com- 
mercial Travelers v. Young, 212 Fed. 
132, 128 CCA 648; Eaton v. Supreme 
Lodge Ket a8 F. Cas. No. 4,259a. 

Colo. —Head Camp Pacific Jurisdic- 


tion W. O. W. v. Bohanna, 59 Colo. 
§45, 151 P 428. 
Kan.—Edmiston v. Homesteaders, 


93 Kan. 485, 144 P 826, AnnCas1916D 
588. 

Ky.—National Mut. Ben, Assoc. v. 
Jones, 7 KyL 751, 759, 13 Ky. Op. 
1084. 

Minn.—Elder v. Grand Lodge A. O. 
U. W., 79 Minn. 468, 82 NW _ 987. 

Miss.—Sovereign Camp W. O. 

v. Hynde, 134 Miss. 705, 99 S 259. 

» Mo. — Spencer Vic Security Ben. 
Assoc., (A.) 297 SW 989; Wagner v. 
Security Ben. Assoc. (A.) 276 SW 
81; Castens v. Fraternal Aid Union, 
(AL) 255 SW 966; Glenn v. Security 
Ben. Assoc., (A.) "253 SW 802: Kelly 
vy. National Council K. & L. S. (A.) 
941 SW 74; Griffith v. Supreme Coun- 
cil R. A,, 182 Mo. A. 644, 166 SW 324; 
Knode v. Modern Woodmen of Amer- 
ica, 171 Mo. A. 377, 157 SW 818; 
Godwin v. National Council K. & lL. 
S., 166 Mo. A. 289, 148 SW 980. 

N. Y.—Roeding v. Sons of Moses, 
16 Daly 417, 11 NYS 712. 

Okl Knights of Maccabees. of 
World vy. Johnson, 79 Okl. 77, 185 P 


Ss. C.—Sternheimer v. Order of 
United oe aa Travelers, 107 S. 
C. 291, 983 SE 8 

Tex.—United Moderns v. Pike, (Civ. 
A.) 76 SW 774. 

Va.—Supreme Lodge K. H. v. 
Oeters, 95 Va. 610, 29 SH 322. 

Wash. —Kennedy v. Supreme Tent 
K. M. W., 100 Wash. 36, 170 P 371. 

Can.—Royal Guardians y. Clarke, 
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ments paid.1t 


49°Can. -S. 'C.°229, 177 DomLR 
[dism app 21 Que. K. B. 541]. 

[a] In the absence of knowledge 
of the unauthorized custom or course 
of dealing, the society is not estopped 
thereby. Supreme Council R. A. v. 
Taylor, 121 Fed. 66, 57 CCA 406; 
Eaton v. Supreme Lodge Kg ie, 3 E 
Cas. No. 4,259a; Elder v. Grand Lodge 
(AO Oe Wes 79 Minn. 468, 82 NW 
987; Sovereign Camp W. OneWwiuaw. 
Hynde, 134 Miss. 705, 99 S 259; 
Burke v. Grand Lodge AO! U. W., 
136 Mo. A. 450, 118 SW 493; Chad- 
wick v. Order of Triple Alliance, 56 
Mo. A. 463; Sternheimer vy. Order of 
United Commercial Travelers, 107 S. 
C. 291, 93 SE 8; United Moderns 
v. Pike, (Tex. Civ. A.) 76 SW 774; 
Fraternal Union of America v. Hur- 
lock, 33 Tex. Civ. A. 78, 75 SW. 539; 
Supreme Lodge K. H. v. Oeters, 95 
Va. 610, 29 Sis 322. 

Ignorance or knowledge as affect- 
ing estoppel or waiver generally see 
supra §§ 1138, : 

1. See cases supra passim note 99. 

2. Fraternal Aid Union y. Murray, 
81 Colo. 236, 254 P 997; Lagrow v. 
Head Camp Pacific Jurisdiction W. 
O. W., 75 Colo. 466, 226 P 1086; Burke 
v. Grand Lodge A. O. U. W., 1386 
Mo. A. 450, 118 SW 493. 

[a] If the custom of a local body 
to receive payments of assessments 
is known to the supreme body, it will 
be bound by such custom notwith- 
standing. a provision in the certifi- 
cate, authorized by statute, that no 
subordinate body shall have power 
to waive provisions of the laws and 
constitution of the society. Lagrow 
v. Head Camp Pacific Jurisdiction W. 
O, W., 75 Colo. 466, 226 P 1086. 

Contractual provisions against 
waiver by officers or agents generally 
see supra § 117. 

3. See supra § 114. 

4 Fraternal Aid Union v. Murray, 
81 Colo. 236, 254 P 997; Head Camp 
Pacific Jurisdiction W. O. W. v. Bo- 
hanna, °59.,Colo.,.545, 151): P ..428; 
Griffith v. Supreme Council R. A., 182 
Mo, A. 644, 166 SW 324. 

5. By demanding, accepting, or re- 
taining dues or assessments see infra 
§§ 126-129. 

6. Ala.—Sovereign Camp W. O. W. 
v. Allen, 206 Ala. 41, 89 S 58. 

Ark.—Grand Lodge Ay Oe U aiWeue Vie 
Davidson, 127 Ark. 1338, 191 SW 961, 
LRA1917C 914. 

Tll.—Dromgold v. Royal Neighbors 
of America, 261 Ill. 60, 103 NE 584 
{rey 177. Ill. A. 1]; .Palmeter. v. 
Court of Honor, 212 Ill. A. 565; Jakes 
v. North American Union, 8.6) Lat 
A, 1; Blais v. United Brotherhood 
Carpenters, ete.,.0/1'69 PTUs Ans 596 
Taylor v. American Patriots, 152 ml. 
A, 578. 

Ind.—Modern Woodmen of America 
v. Vincent, 40 Ind. A. 711, 80 NE 427, 
82 NE 475, 14 AnnCas 89. 

Ky.—National Council J. O. U. A. 
M. v. Thomas, 163 Ky. 364, 173 SW 
813; O’Neal v. Sovereign Woodmen of 
World, 130 Ky. 68, 113 SW 52; Grand 
Lodge A. O. U. W. v,. Haynes, 16 
KyL 399. 

Minn.—Mee v. Bankers’ Life Assoc., 
69 Minn. 210, 72 NW 74. 

Mo.—Keys v. National Council K. & 
L. S., 174 Mo. A. 671, 161 SW 345. 

Nebr.—Soehner v. Grand Lodge O. 
S. H., 74 Nebr. 399, 104 NW 871 
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clare a forfeiture,* as for misrepresentations in re- 
spect of applicant’s age,’ or occupation,’ or breach 
of promissory warranty or condition subsequent as 
to his habits,® or oceupation,!® recognizes the’ con- 
tract as continuing in full force and effect, 
‘thereby precluded on the ground of estoppel or 
waiver from afterward asserting those facts to 
avoid liability; and some authorities have held that 
estoppel or waiver may arise by mere silence and 
failure to rescind the contract and return the assess- | 
But it has been held that, where the 
constitution provided that no benefit should be paid 


if<is 


[foll Hunt v. State Ins. Co:, 66 Nebr. 
121, 92 NW 921]; Modern Woodmen 
of America v. Lane, 62 Nebr. 89, 86 
NW 943. 

INGGa ee Bote v. 


Supreme 
Goveet R.- Ag, (234 N; YY. 


251, 1837 NE 


N. C.—Robinson y. Brotherhood of 
Locomotive Firemen, ete., 170 N. C. 
545, 87 SH 537 

@kl.—Sovereign Camp W. O. W. v. 
Pettigrew, 98 Okl. 138, 224 P 545. 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW 782]; Calhoun v. Maccabees, 
(Commn, A.) 241 SW 101 [rev (Civ. 
A.) 225 SW 95, and reh den (Commn. 
A.) 242 SW 721]; Sovereign Camp 
W. O. W. v. Hines, (Civ. A.) 273 SW 
927, 929 [cit Cye]. 

[a] Requiring insured to do some 
act or incur some expense after 
knowledge of cause of forfeiture by 
association. may raiSe an inference 
of waiver. Keys v. National Coun- 
ell Ke & hae Sakt4ar MoswtAs 1674.9 16d 
SW 345. 

7. Gray v. National Ben. Assoc., 
111 Ind. 531, 11 NE 477. 

[a] Tllustration.— Where  appli- 
cant warranted that he was born on 
a specified date and agreed that any 
untrue answer should forfeit the 
rights of himself and his benefi- 
ciaries to all benefits derived from 
his membership in the society, and 
he was, in fact,.a year older than 
his statement indicated, but the 
breach was immaterial to the risk 
as he would have paid the same -rate 
at either age, the breach of warranty 
rendered the policy. voidable only, 
and insurer, having taken no steps 
to enforce a forfeiture, must be held 
to have elected to consider it valid 
and was not entitled to object, in an 
action to recover thereon, that the 
policy was void from the beginning. 
Modern Woodmen of America v. Vin- 
cent, 40 Ind. A. 711, 80 NE 327, 82 
NE 475, 14 AnnCas 89. 

8. Coverdale v. Royal Arcanum, 


1938. Dllin9f, 61..NH 2915 “Erev.93. Tl, 
Ae Stes. Eeh | Court ilmOte cul wave 
Schweitzer, 171 Ill. 325, 49 NE 506 


[afl 7OsiyAsed 394; 

9. Galvin v. Knights of Father 
Mathew, 169 Mo. A. 496, 155 SW 45; 
Grand Lodge A. O. U. W. y. Brand, 
29 Nebr. 644, 46 NW 95. 

{a]. Tllustration.—Where the hold- 
er of a certificate was cited for 
trial before the local lodge on the 
charge of violating the terms of the 
certificate by frequently becoming 
intoxicated, and while the charge 
was Shown to be true, no sentence 
of expulsion was: passed, but all ac- 
tion was deferred until he should be 
released from an asylum in which he 
then was, there was a waiver of a 
forfeiture on account of the use of 
intoxicants after the certificate was 
issued. Callies v. Modern Woodmen 
of America, 98 Mo, A. 521, 72 SW 713. 

10. Henry v. North American 
Union, 222 Ill. A, 279; Zeman v. 
North American Union, 181 Ill. A. 
551 [aff 263 Ill. 304, 105 NE 22]. 

11. Gray v. National Ben. Assoc., 
111 Ind. 531, 11 NE 477; Grand Lodge 
A. O. U. W. v. Grand, 29 Nebr. :644, 
46 NW 95. 

{a] Ilustration.—The fact that a 
member was addicted to the use of 
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if death resulted from intemperance, and the mem- 
ber died of alcoholism, the fact that he had not been 
expelled from the society because of his intemperate 
habits did not estop the society from refusing’ bene- 
So it has been held that, where the by-laws 
declare that default in payment shall work a for- 
feiture, the forfeiture is not waived by the fact that 
the member was allowed to be present at all the 
meetings and social proceedings of his lodge up to 
the time of his death, which occurred shortly after 
he became delinquent.1® Where the by-laws provide 
that certificates shall be kept by the society, its fail- 
ure to surrender a certificate to the beneficiary on 
the death of the member does not waive objections 
to liability on the ground of false warranties by the 


eis? 


intoxicating liquors contrary to the 
rules of the order cannot be set up 
after his death in defense to an ac- 
tion on the certificate issued to him 
and conditioned to be void unless he 
complied with all the rules of the 
order, where no objection was made 
and no forfeiture declared on this 
account in his lifetime, although the 
members of the association knew his 
habits. . Grand Lodge A. O. . Ww. 
v. Brand, 29 Nebr. 644, 46 NW 95. 

12. Ulrich v. Weiss, 76 Pa. Super. 
183. And see Kempe v. Woodmen of 
World, (Tex. Civ. A.) 44 SW 688 
(holding that the knowledge of a fra- 
ternal life insurance company of a 
member’s excessive drinking long 
prior to the time he was expelled 
therefor does not estop the company 
from setting up the expulsion, where 
the terms of the certificate provided 
that it should become void if the 
holder drank to excess, so as perma- 
nently to injure his health). 


13. Chapple v. Sovereign Camp W. 
O. W., 64 Nebr. 55, 89 NW 423. 

14. Knights of Maccabees of 
World v. Hunter, 103 Tex. 612, 132 
Sw 116. 

15. Cross references: 


Generally see Insurance §§ 624-632; 
Life Insurance §§ 269, ‘ 

Acceptance or retention of dues or 
assessments: 

As affected by. authority of officers 
‘or agents see cases supra passim 
§§ 115-117. 

As waiver of: 

Conditions - meee eer see 
supra § 10 

Eligibility Ke 
infra § 135. 

Invalidity or illegality in forma- 
tion of contract see supra §§ 
Sem Gi 

Without knowledge of: 

Grounds of.avoidance or forfei- 
ture see supra §§ 113, 114. 

Member’s death or illness see 
supra § 113. 

Custom or course of conduct as 
waiver of provision as to time or 
mode of paying assessments see 
supra §§ 123, 124. 


beneficiary see 


16. See supra §§ 113, 114. 
17. U. S.—Supreme Lodge K. P. v. 
Neo a £9 HMed!* 671, + 56 CCA. 


Ala.—National Union v. Sherry, 180 
Ala. 627, 61 S 944; Knights of Mod- 
ern Maccabees v. Gillespie, 14 Ala. 
A. 493, 71 S 67. 

Ark.—HEminent Household C. W. v. 
Heifner, 160 Ark. 624, 255 SW 29; 
Grand Lodge A. O. U. W. v. David- 
son, 127 Ark. 133, 191 SW 961, LRA 
1917C 914; Peebles v. Eminent House- 
HN Cc. W., 111 Ark, 435, 164 Sw 

Colo.—Frain vy. Modern Woodmen 
of America, 60 Colo. 585, 155 P 330. 

Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P 1048, 
138 AmSR 180, 29 LRANS 433. 

Ill.—Dromgold v. Royal Neighbors 
of America, 261 Ill. 60, 103 NE 584 
[rev 177 Tl. A, ails Henry v. North 
American Union, 92 Tl. A. 279; Pal- 
meter v. Court of Honor, 212 TiLY2 WAY 
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any time.'* 


the money thus 


565; Zink v. National Council K. & 
L. S., 199 Ill. A. 376; Kidder v. Su- 
preme Assembly A. S, E., 154 Ill. A. 
489; Beggs v. Supreme Council C. 
K. & L. A., 146 Ill. A. 168. 

Ind.—Sovereign Camp W. O, W. v. 
Latham, 59 Ind. A. 290, 107 NE 749. 

Iowa.—Hartman y. Fraternal Bank- 
ers’ Reserve Soc., 185 Iowa 1163, 171 
NW 677; Keith vy. Modern Woodmen 
of America, 167 Iowa 239, 149 NW 
225, LRA1915B 793; Watts v. Equita- 
ble Mut. Life Assoc., 111 Iowa 90, 
82 NW 441. And see Matt v. Roman 
Catholic Mut. Protective Soc., 70 
Iowa 455, 830 NW 799 (where it was 
said that a certificate cannot be 
treated as valid for the purpose of 
assessing the member, and invalid 
for the purpose of avoiding payment 
to -his beneficiaries). 

Kan.—Howard y. Sovereign Camp 
W. ©. W.; 107 Kan. 551, 192°P 759. 

Ky.—Sovereign Camp W. O. W. v. 
Durbin, 198 Ky. 538, 249 SW 1754; 
Sovereign Camp W. O. W. v. Leitsch, 
197 Ky. 699, 247 «Sw 962: National 
Council J. O. UW? AL Mev. Thomas, 163 
Ky. 364, 173 SW 813; Masonic Life 
Assoc. v. Robinson, 156 Ky. 371, 160 
Sw 1078. 

Me.—Williams vy. Maine State Re- 
lief Assoc., 89 Me. 158, 36 A 63. 

Mich.—Ferrand v. Fraternal Re- 
serve Assoc., 217 Mich. 441, 187 NW 
347; Dorff v. St. Adalbert’s Aid Soc., 
157 Mich. 516, 122 NW 82. 


Minn, — Hendrickson _ v. Grand 
Lodge A. O. U. W., 120 Minn. 36, 
138 NW 946; Johnson yv. Modern 


Brotherhood of America, 114 Minn. 
411, 1381 NW 471; Johnson vy. Mod- 
ern Brotherhood of America, 109 
ies 288, 128 NW 819, 27 LRANS 

Miss.—Sovereign Camp W. O. W. 
vy. Garner, 127 Miss. 900, 90 S 586. 

Mo.—Reid v. Brotherhood of R. 
Trainmen, (A.) 282 SW 185; Jegglin 
v. Sovereign Camp W. O. Ww. 202 Mo. 
A. 367, 216 SW 815; Simmons vy. Mod- 
ern Woodmen of "America, 185 Mo. 
A. 483, 172 SW 492; Keys v. Na- 
tional Council K&l S., 174 Mo, A. 
671, 161 SW 345. 

Nebr.—Pringlé v. Modern Woodmen 
of America, 76 Nebr. 384, 107 NW 
756, 1138 NW 281, 

N. J.—Ostmann vy, Supreme Lodge 
KY @ ls E53. 8b" Nid. 2D 86, (89 8 8At 
949 [cit Cyc]. 

N. Y.—Steuernagel v. Supreme 
Seay RAG 2 NG CY 25 16737 NIE 

0 

N. C.—Hart v. Woodmen of World, 
181 N. C. 488, 106 SE 458. 


Okl.—National Council Koo nse 
v. Fowler, 66 Okl. 294, 168 P 914, 
6 ALR 591. 


Pa.—Baranowski v. Baltimore Mut. 
Aid Soc., 3 Pa. Super. 367. 

Tex.—Bailey y. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW 782]; Baker v. Fort Worth 
Mut. Benev. Assoc., 115 Tex. 300, 280 
SW 165; Calhoun Vv. Maccabees, 
(Commn, A.) 241 SW 101 [rev (Civ. 
A.) 225 SW 95, and reh den (Commn, 
A.) 242 SW 731]; Independent Order 


ordinarily preclude it from asserting such right. 
But where the society, having such knowledge, un- 
conditionally accepts dues or assessments from the 
member, it recognizes the continuing existence of 
the contract and is precluded from avoiding the same 
or declaring a forfeiture,’ at least where it retains 
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member, especially where the counsel for the bene- 
ficiary is given the right to inspect the certificate at 


[§ 126] e. Demanding, Accepting, or Retaining 
Dues or Assessments!®°—(1) In General. 
stated, the acceptance or retention of dues or assess- 
ments ’ without knowledge of facts giving the society 
the right to avoid or forfeit the contract will not 


As before 


$,16 


paid,'* for an unreasonable length 


of Puritans y. Parker, (Civ. A.) 228 
SW 3638; Se enetes Camp Wi Osews. Vs 
Wernette, (Civ. A.) 216 SW 669; Su- 
preme Ruling By Mat Ganws Hoskins, 
ae A.) 171 SW 812; Supreme Lodge 
R.A. evs Dorner? 19 Vex Civagas 
346, 47 SW 44. 

Wis.—Clune v. Catholic Order of 
Foresters, 172 Wis. 79, 178 NW 243; 
White v. Brotherhood of Locomotive 
Firemen, 165 Wis. 418, 162 NW 441. 

Ont.—Doidge v. Dominion Council 
R. T. T., 4 Ont. L. 423, 1 OntWR 485. 

[a] Ilustrations.—(1) Where an 
association failed for five years to 
give notice of suspension of a mem- 
ber because of his disappearance, and 
during that time accepted payment of 
dues by the member’s wife, it had 
waived its right to enforce the sus- 
pension, and could not rely thereon 
to avoid liability after death was 
presumed because of seven years’ ab- 
sence. Steuernagel v. Supreme Coun- 
cil *R. Au, 234 N¥-Y> 251, 137 NBU320. 
(2) Where a certificate provides for 
return of premiums and cancellation 
of certificate in the event of sick- 
ness within twenty weeks from its 
date, an acceptance of weekly install- 
ments after proof of sickness works 
a waiver of such right of cancella- 
tion, and justifies recovery of sick 
benefits after the expiration of 
twenty weeks. Baranowski v. Balti- 
more Mut. Aid Soe., 3 Pa. Super. 367. 

[b] Right of forfeiture because of 
member’s conviction of felony may 
be thus waived. Pringle v. Modern 
Woodmen of America, 76 Nebr. 384, 
107 NW 756, 113 NW 231. 

18. Ill—Palmeter  v. of 
Honor, 212 Ill. A. 565. 

Ind.—Supreme Tribe B. H. v. Len- 
nert, -178 Ind. 122, 98 NE 115 [overr 
Supreme Tribe B. H. v. Lennert, (A.) 
94 NE 889, (A.) 93 NE 869]; Gray 
v. National Ben. Assoc., 111 Ind. 531, 
He NE 477; Huron Tribe No. 117 I. O. 

M. v. Mace, 72 Ind. A. 678, 126 NE 
air 438 [cit Cye]; Supreme Lodge M. 

BF. Ore Watkins, 60 Ind. A. 384, 
tio NE 1008; Sovereign Camp W. oy 
be Latham, 59 Ind. A. 290, 107 NE 
749. 

lowa.—Tobin v. Western Mut. Aid 
Soc., 72 Iowa 261, 33 NW 668. 

Mo.—Simmons y, Modern Woodmen 
of America, 194 Mo. A. 29, 188 SW 
932; Thompson v. Modern BrotHer- 
hood of America, 189 Mo. A, 15, 176 
SW _ 506. 

Nebr.—Modern Woodmen of Amer- 
ica v. Berry, 100 Nebr. 820, 161 NW 
534, AnnCas1918D 302; Pringle v. 
Modern Woodmen of "America, 76 
Nebr. 384, 107 NW 756, 1183 NW 231; 
Burlington Voluntary Relief Dept. v-. 
White, 41 Nebr. 547,-59 NW 747, 43 
AmSR 701, 41 Nebr. 561, 59 NW 751. 


Court 


N. H.—Downs Vv. Knights of Colum-, 


O. W. v. 
138, 224 P 545:! 


bus, 76 N. H. 165, 80 Ree 

Ok1. —Sovereign Camp W 
Pettigrew, 98 Okl. 
Knights & Ladies of Security v. Bell, 
93 Okl. 272, 220 P59 


S. D.—Peterson v. Ghana Lodge oe 


On Uae 36 S. D. 539, 156 NW 70, 
LRA1916F 751. 
Wash.—Peterson v, Modern Wood- 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of time;’® and this rule has been applied, although 
the assessments are received and retained after the 
member’s death,?° and although the laws of the 
society expressly declare that the receipt and re- 
tention of assessments shall not waive any defense 
which might otherwise have been relied on.2% 
law providing that the retention of an assessment 
shall not waive any provision of the by-law until a 
demand has been made for the return of the assess- 
ment only authorizes the retention of the payment 
a sufficient time for reasonable investigation of the 


facts.22 
Payment of dues or assessments 


\ 
men of America, 127-Wash. 412, 220 


P_809; Schuster v. Knights & Ladies 
of Security, 60 Wash, 42, 46, 110 P 
680 [cit Cyc]. 

[a] Society may elect whether it 
will take advantage of the member’s 
fraud or breach of warranty and 
avoid payment of the certificate, or 
keep the benefit received under the 
contract; but, if it elects to take ad- 
vantage of the forfeiture, it must 
tender back what it has received un- 
der the contract. Clark v. Grand 
Lodge B. R. T., 189 Ind. 373, 127 NE 
280; Supreme Tribe B. Bel Vic "Lennert, 
178° Ind. 122, 98 NE 115 [overr Su- 
preme Tribe B. H. v. Lennert, (A.) 
94 NE 889, (A.) 98 NE 869]; National 
Council K. & L. S. v. Walton, 79 Ind. 
A. 574, 186 NE 25; Catholic Order of 
Foresters v. Collins, 51 Ind. A. 285, 
99 NE 745. 

Limitation of rule see infra text 
and notes 36-46. 

19. Grand Lodge B. R. T. v. Clark, 
189 Ind. 373, 127 NE 280. 

[a] Tender of return seventeen 
months after discovery of insured’s 
fraud is not in a reasonable time. 
Grand} Wodgee By Re tv; ‘Clark, (189 
Ind. 3738, 127 NE 280. 

[b] If there is no rescission dur- 
ing the member’s lifetime, then, after 
his death, insurer must tender the 
consideration to the beneficiary 
within a reasonable time after dis- 
covery of the fraud, bringing the 
money into court if the beneficiary 
refuses to accept it; and failure to 
comply with this rule is a waiver 
of the fraud. National Council K. & 
L. S. v. Walton, 79 Ind. A. 574, 136 
NE 25. 

20. Masonic Mut. Ben. Assoc. v. 
Beck, 77 Ind. 203, 40 AmR 295; Su- 
preme Tent K. M. W. v. Volkert, 25 
627, 57 NE (203; Seibel v. 
Northwestern Mut. Relief Assoc., 94 
Wis. 253, 68 NW 1009; Erdmann v. 
Mutual Ins. Co., 44 Wis. 376. 

Estoppel by acts or conduct after 
beeen of member generally see supra 
§ 110. 

21. Zeman vy. North American 
Union, 263 Tll. 304, 105 NE 22 [aff 
8D LIL SAS 651.95 Supreme Tent K. M. 
W. vy. Volkert, 25 Ind. A. 627, 57 NE 
Ma Pete, Meh v. Grand Lodge A. O. 

D. 539, 156 NW 70, LRA 
rorer” ie: Peterson v. Modern Wood- 
men of America, 127 Wash. 412, 220 
P 809; Schuster v. Knights & Ladies 
of Security, 60 Wash. 42, 110 P 680. 

Stipulation against waiver gener- 
ally see supra § 110. 

22. Davis v. National Council K. 
& L. S., 196 Mo. A. 485, 196 SW _ 97. 

23. Reid v. Brotherhood R. Train- 
men, (Mo. A.) 232 SW 185. 

24. U. S.—Hoffman v. Supreme 
Council A. L. H., 35 Fed. 252. 

Ala.—National Union v. Sherry, 180 
Ala. 627, 61 S 944. 

Tll.—Zink v. National Council K. & 
L. S., 199 Ill. A. 376; Turner v. Mod- 
ern Woodmen of America, 186 Ill. A. 
404; Taylor v. American Patriots, 152 
Til. A, 578. 

Ind.—Masonic Mut. Ben. Assoc, v. 
Beck, 77 Ind. 203, 40 AmR 295. 

Ky. —Masonic Life Assoc. v. Robin- 
son, 149 Ky. 80, 147 SW 882, 41 
LRANS 505. 

Mo.—Righter v. Loyal Protective 
Assoc., 131 Mo. A. 496, 110 SW 11. 
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ber’s behalf.?® 
A by- 


Application of rule. 
pel by acceptance or retention of dues applies to 
avoidance of the contract for false statements in 
the application” as to health or physical condition,?® 
medical attendance,” habits,?7 age,?8 occupation,?® 
or relationship of the beneficiary to applicant,®*° as 
well as to forfeiture for breach of promissory war- 
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An estoppel arising from the acceptance of dues and 
assessments is not affected by the fact that such 
dues or assessments were paid by others in the mem- 


° 


The rule of waiver or estop- 


ranty or condition subsequent as to habits*! or occu- 


by third person. | pation.*? 


N. C.—Robinson y. Brotherhood of 
Locomotive Firemen, etc., 170 N. C. 
545, 87 SE 537. 
Wis.—Seibel v. Northwestern Mut. 
eae Assoc., 94 Wis. 253, 68 NW 
And see cases infra notes 25-30. 
25. Ala.—Knights of Modern Mac- 
as v. Gillespie, 14 Ala. A, 493, 71 


Ark.—Peebles v. Eminent House- 
ou C. W., 111 Ark. 435, 164 SW 
Colo.—McRory v. Independent Or- 
A of Puritans, 60 Colo. 456, 154 P 


Ida.—Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P 1048, 
29 LRANS 4338, 138 AmSR 180. 

Ill.—Kidder v. Supreme Assembly 
A, S. E., 154 Ill. A. 489. 

Ky.—Masonic Life Assoc. v. Rob- 
inson, 149 Ky, 80, 147 SW 882, 41 
LRANS 505. 

Mo.—Righter v. Loyal Protective 
SROs 131 Mo. A. 496, 110 SW 11. 

N. H.—Ball v. Granite State Mut. 
Aid Assoc., 64 N. H. 291, 9 A 1038. 

N. Y.—Grimaldi vy. Associazione 
Fraterna Italiani, 31 Misc. 745, 64 
NYS 25. 

[a] It is contrary to public policy 
to allow a society to issue a certifi- 
cate to an applicant, and thereafter 
continually collect dues from him for 
a year, and, after his death, to allow 
it to repudiate the contract on the 
ground that the certificate never went 
into effect because of some temporary 
cause or disability existing at the 
time of delivery of the certificate, of 
which applicant had no knowledge, 
and which in nowise contributed to 
the cause of death or increased the 
risk. Rasicot y. Royal Neighbors of 
America, 18 Ida. 85, 108 P 1048, 138 
AmSR 180, 29 LRANS 433. 

[b] Ilustration.— Where a con- 
tract for insurance provided that the 
society would not become liable if 
applicant was pregnant, and the ap- 
plication warranted the literal truth 
of the answers given by applicant, 
who represented and at the time hon- 
estly believed that she was not preg- 
nant, although in fact she was, and 
the society collected dues and pre- 
miums for nearly five years there- 
after, during which time applicant 
was in good health, the _ society 
waived the right to insist on a breach 
of the contract for falsity of the 
answer. Rasicot v. Royal Neighbors 
of America, 18 Ida. 85, 108 P 1048, 
138 AmSR 180, 29 LRANS 433. 

26. Reid v. Brotherhood of R. 
Trainmen, (Mo. A.) 232 SW 185. 

27: National Council K. & L. S. 
v. Fowler, 66 Okl. 294, 168 P 914, 
6 ALR 5691; Order of Columbus v. 
Fuqua, (Tex. Civ. A.) 60 SW 1020. 

28. Supreme Lodge K. H. v. Davis, 
26 Colo. 252, 58 P 595; Beggs v. Su- 
preme Council C. K. & L. A., 146 Il. 
A. 168; Gray v. National Ben. Assoc., 
111 Ind. 531, 11 NH 477; Wiberg sv. 
Minnesota Scandinavian Relief As- 
soc., 73 Minn. 297, 76 NW 37. 

Waiver of age limit: 

Generally see supra § 112. 


Pr saidine certificate without objec- 
tion see supra § 120 

Recognizing continuing existence 
of contract see supra § 125. 


Thus where the society, with full knowl- 


29. Coverdale y. Royal Arcanum, 
LIBEL 915 61 UNE: 91S Sfrevin ose Dl: 
Aj, slots:  Bigh. Court, 1. 20s ute Ve 
Schweitzer, 171 Ill. 325, 49 NE 506 
[aff 70 Ill. A. 139]; Gilmore v. Mod- 
ern Protective Assoc., 171 Ill, A. 525; 
Supreme Tribe B. H. v. Lennert, 178 
Ind. 122, 98 NE 115 [overr Supreme 
Tribe B. H. v. Lennert, (A.) 94 NE 
889, (A.) 93 NE 869]. 

Waiver of provisions as to occu- 
pation: 

Generally see supra § 112. 
By recognizing continuing existence 

of contract see supra § 125. 

30. Alexander vy. Grand Lodge A. 
O. U. W., 119 Iowa 519, 93 NW 508; 
Lindsey v. Western Mut. Aid Soe., 84 
Iowa 734, 50 NW 29; Seibel v. North- 
western Mut. Relief Assoc., 94 Wis. 
253, 68 NW 1009. 

31. Supreme Lodge M. A. F. O. 
v. Watkins, 60 Ind. A. 384, 110 NE 
1008; Galvin v. Knights of Father 
Mathew, 169 Mo. A. 496, 155 SW 45; 
Order of Columbus v. Fuqua, (Tex. 
Civ. A.) 60 SW 1020; Peterson v. 


Modern Woodmen of America, 127 
Wash. 412, 220 P 809. ; 
[a] Ilustration.—Where insured 


broke his promissory warranty not 
to use liquor to excess, to avoid the 
contract for breach thereof insurer 
was obligated to return premiums re- 
ceived after breach. Supreme Lodge 
M.APY RR. Offa, Watkins) 60) ids At 
384, 110 NE 1008. 

32. Ark.—HEminent Household C. 
W. v. Heifner, 160 Ark, 624, 255 SW 
29; Sovereign Camp W. O. W. v. Wil- 
son, 136 Ark. 546, 207 SW 45; Grand 
Lodge A. O. U. W. v. Davidson, 127 
Ark. 133, 191 SW 961, LRA1917C 914. 

Ill.—Zeman v. North American 
Union, 263 Tll. 304, 105 NE 22 [aff 
181 DT) YA. (boa 7s) Henry “vi2 North 
American Union, 222 Ill. A. 279; Mc- 
Carthy v. National Council K. & L. §S., 
210 Tll. A. 109; Goldsehmied v. Na- 
tional Council K. & L, S., 202 Il. A. 
216; Taylor v. American Patriots, 152 
eA bis. 

Ind.—Brotherhood of Painters, etc. 
v. Moore, 36 Ind. 580, 76 NE 262 
Supreme Court of Honor Vv. Sulli- 
van, 26 Ind. A, 60, 59 NE 37; Su- 
preme Tent K. M. W. vy. Volkert, 
25 Ind. A. 627, 57 NE 208. 

Kan.—Howard vy. Sovereign Camp 
Wr OF We, OW iikan? bbl 92s 

Ky.— Sovereign Camp W OCS ye 
Leitsch, 197 Ky, 699, 247 SW 962. 
— Hendrickson v. Grand 
Lodge, A. O. U. W., 120 Minn. 36, 
138 NW 946; Johnson v. Modern 
Brotherhood of America, 114 Minn. 
411, 181 NW 471; Johnson v. Mod- 
ern Brotherhood of America, 109 
Minn. 288, 123 NW 819, 27 LRANS 
446. 

Miss.—Sovereign Camp W. O. W. v. 
Garner, 127 Miss. 900, 90 S 586. 

Mo.—Jegglin v. Sovereign Camp 
Ww. O. W., 202 Mo. A. 867, 216 SW 
815; Simmons vy. Modern Woodmen 
of America, 194 Mo. A. 29, 188 SW 


932; Simmons v. Modern Woodmen 
of America, 185 Mo, A. 483, 172 SW 
492 


Nebr. —Modern Woodmen of Amer- 
ica v. Colman, 64 Nebr. 162, 89 NW 
641. 

N. J.—Ostmann y. Supreme Lodge 
Keon da, ay OO IN. Jie da SOser Oa eA 


*949, 
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edge that a member has changed his occupation, pur- 
suant to a by-law requiring payment of assessments 
at an increased rate on such change, accepts and 
retains assessments at the’old rate, it is estopped 
to assert a forfeiture for failure to comply with 
the by-law.®? The collection and retention of assess- 
ments from a member convicted of a felony, with 
full knowledge of that fact, is a waiver of a for- 
feiture on the ground of such econviction.** So 
where the society accepts payment of dues and 
assessments and certifies that the member is in good 
standing after its aid has been invoked in an effort 
to find him after his disappearance, it is estopped 
to claim that it received payment of the assessment 
in ignorance of such disappearance.*® 

Limitations of rule; conduct not constituting 
waiver or estoppel.*® The purpose for which dues 
or assessments are received or retained, or other 
special cireumstances, may render the above rules 
inapplicable in some eases.*7 Waiver or estoppel 
cannot be predicated on a retention of assessments 
where such assessments are not retained for an un- 
reasonable length of time after ascertaining the 
facts,®8 or where an offer of repayment is refused.*® 
So, unless the member or his beneficiary has been 


: nee, Oe eee 
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misled,*° the mere retention of assessments until 
after the member’s death does not constitute waiver 
or estoppel where the society, on learning of the 
member’s fraud or misrepresentation, promptly 
denies liability and its offer to-return the money is 
refused ;*1 and this rule applies where the offer to 
return assessments is made on condition that the 
money shall be received in full discharge of labil- 
ity.42, Nor will the retention of assessments con- 
stitute waiver or estoppel where the member has 
died and there is no person competent to accept a 
return of the money.*? Likewise, it has been held 
that the failure of the officers to return assessments 
to the member’s representatives on learning that his 
death was directly due to employment in a pro- 
hibited occupation does not effect a waiver of a 
by-law exempting the society from liability for death 
due to such occupation, where there was no demand 
made for return or failure to do any act which it 
was the society’s duty to do to avoid a waiver.** 
The acceptance and retention of assessments earned 
and due before the ground of avoidance or forfeiture 
arose. does not waive the right to avoid or forfeit 
the contract.*° So where an assessment is returned 
for the stated reason that the member has been ex- 


Okl.— Sovereign Camp W. O. W. v. 
Pettigrew, 98 Okl. 138, 224 P 545. 

S. D.—Peterson v. Grand Lodge A. 
Oy Us Wi, 36 Si D, (589, 156, NW. 70, 
LRA1916F 751. 

Tex.—Sovereign Camp W. O. W. v. 
Little, (Civ. A.) 225 SW 574; Sover- 
eign Camp W. O. W. v. Miller, (Civ. 
A.) 220 SW 635; Sovereign Camp W. 
Ose Ware rAking, CCivi.,.Acdp 219-5, W 
492; Homesteaders v. Stapp, (Civ. A.) 
205 SW 743. ; 

{a] Miustrations—(1) A _provi- 
sion in a policy that it would be for- 
feited if insured engaged in the sale 
of intoxicating liquors at retail is 
waived by the action of the lodge in 
accepting dues from insured for four 
years while he was selling intoxicat- 
ing liquor at retail with knowledge 
of two of the supreme officers of the 
order. Grand Lodge A. O. U. W. v. 
Davidson, 127 Ark. 133, 191 SW 961, 
LRAI1917C 914. (2) Where a member 
was engaged in an extrahazardous 
occupation, and never changed, but 
the society voluntarily reduced his 
assessment as if he had, and it was 
paid for years, the society cannot, 
after the member’s death, insist on 
forfeiture for failure to pay assess- 
ments based on an extrahazardous 
occupation on the ground that the 
member was in default in failing to 
give notice of resumption of such 
occupation, which he had never aban- 
doned. Sovereign Camp W. O. W, v. 
Wilson, 136 Ark. 546, 207 SW 45. 

{b] Entering military service.—A 
society is estopped to deny liability 
on a certificate of insurance issued 
with the proviso that, should the 
holder notify the sovereign clerk that 
he had entered the United States 
army, and pay a stipulated sum per 
thousand, the amount of the certifi- 
cate would be paid to his beneficiary, 
in case of death, where the clerk of 
the local camp is given notice of the 
entry of insured into such service 
and is tendered the additional assess- 
ment and continues to receive the 
monthly assessment and dues of such 
member. Sovereign Camp W. O. W. 
v. Pettigrew, 98 Okl. 138, 224 P 545. 

Limitations of rule see infra notes 
38 [a], 42 [a], text and note 44. 
Kan.—Howard v. Sovereign 
Camp W. O. W., 107 Kan, 551, 192 P 


Ky.—Sovereign Camp W. O. W. v. 
Durbin, 198 Ky. 538, 249 SW 1754; 
Sovereign Camp W. O. W.-v. Leitsch, 
197 Ky. 699, 247 SW 962. 
Mo.—Jegglin v. Sovereign Camp W. 


O. W., 202 Mo. A. 367, 216 SW 815; 
Simmons v. Modern Woodmen of 
America, 185 Mo. A. 488, 172 SW 


N. C.—Hart v. Woodmen of World, 
181 N. C. 488, 106 SE 458. 

Tex.—Sovereign Camp W. O. W. v. 
Little, (Civ. A.) 225 SW 574; Sover- 
eign Camp W. O. W. v. Miller, (Civ. 
A.) 220 SW 635; Sovereign Camp W. 
may ree v. Putnam, (Civ. A.) 206 SW 

34. Pringle v. Modern Woodmen 
of America, 76 Nebr. 384, 107 NW 756, 
113 NW 281. 

35. Ferrand v. Fraternal Reserve 
Assoc., 217 Mich. 441, 187 NW 3847. 

36. Conditional acceptance of as- 
sessments or dues see infra § 129. 

37. See infra text and note 38 et 
seq. ' 

Estoppel to claim exemption from 
liability under provision excepting 
certain risks see infra § 168. 

38. Sovereign Camp W. O. W. v. 
Tucker, 206 Ala. 562, 90 S 801; Matt 
v. Roman Catholic Mut. Protective 
Soc., 70 Iowa 455, 30 NW 799; Bur- 
dick v. Modern Woodmen of America, 
47 Wash. 572, 92 P 439. 

» [a] Bule applied.-Where, after 
the death of a member, the clerk of 
the society’s local camp for the first 
time learned from the member’s wi- 
dow that he had changed his occupa- 
tion to one of a hazardous nature, re- 
quiring notice and additional pre- 
mium, the clerk’s friendly advice to 
the widow that she remit the extra 
premium to the society’s attorney at 
the home office, and that if it was ac- 
cepted it would be all right, was not 
a waiver of the policy provision re- 
quiring notice of change and pay- 
ment of additional premium, her ten- 
der being promptly returned by the 
home office. Sovereign Camp W. O. 
Ae v. Tucker, 206 Ala. 562, 90 S 

39. Schwab y. Brotherhood of 
arenes Yeomen, (Mo. A.) 243 SW 

4: 


3, 

[a] TWlustration.—Where a certifi- 
cate holder, after making a claim for 
disability which the society denied 
because of a misrepresentation in ob- 
taining the certificate, refused to ac- 
cept repayment of dues offered by the 
society, the fact that dues accepted 
by a local agent were not repaid at 
once but were offered to be repaid 
in an action on the cerificate, did not 
amount to a waiver of the society’s 
right to avoid the certificate on ac- 
count of the misrepresentation. 


Schwab v. Brotherhood of American 
Yeomen, (Mo. A.) 243 SW 443. 

40. Hermann v. Court of Honor, 
193 1. A. 866. 

41. Hermann v. Court of Honor, 
supra; Taylor v. Grand Lodge A. O. 
U. W., 96 Minn. 441, 105 NW 408, 3 
LRANS 114; Hiatt v. Fraternal Home, 
99 Mo. A. 105, 72 SW 463. 

42. Brown v. Great Camp K. M. 
M., 167 Mich. 123, 132 NW 562. 

[a] MIllustration.—Where the ex- 
ecutive committee of an association 
notified the beneficiary upon proof of 
death that the proof showed that in- 
sured had engaged in the prohibited 
occupation of liquor dealer, so that 
the claim was not valid, and offered 
to return the assessments paid by 
insured only if they were received in 
full discharge of his certificate, the 
amount of the assessments to be de- 
termined, but the beneficiary refused 
to receive the assessments on that 
condition, and sued for the full value 
of the certificate, there was no waiver 
by the association, by failure to re- 
turn the assessments, of the forfeit- 
ture of the certificate of insured by 
having engaged in a prohibited occu- 
pation. Brown v. Great Camp K. M. 
M., 167 Mich. 123, 182 NW 562. 

43. Hermann v. Court of Honor 
193 Ill. A. 366; Hexom v. Knights of 
Maccabees of World, 140 Iowa 41, 117 
NW 19; Matt v. Roman Catholic Mut. 
Protective Soc., 70 Iowa 455, 30 NW 
799; Hiatt v. Fraternal Home, 99 Mo. 
A. 105, 72 SW 463. 

44. Showalter v. Modern Woodmen 
Of Reape 156 Mich. 390° 120 NW 


45. Apitz v. Supreme Lodge K. & 
L. H., 196 Dll. A. 278 [aff 274 Ill. 196, 
1138 NE 68, LRA1917A 183]; Rantin 
v. Fraternal Aid Union, 105 Kan. 687, 
185 P_ 729; Bennett v. Beavers Re- 
serve Fund Fraternity, 159 Wis. 145, 
150 NW 181. 

[a] Rule applied—In an action on 
a certificate, where plaintiff was 
beneficiary and a by-law provided 
that, upon disappearance of insured 
and failure to reappear within one 
year from the date of such disap- 
pearance, insured should stand sus- 
pended, and such disappearance took 
place Nov, 7, 1905, the acceptance by 
defendant of the assessment for the 
month of November, 1906, was not a 
waiver of its rights under the by- 
law, it appearing that such assess- 
ment became payable before the ex- 
piration of one year after such dis- 
appearance. Apitz v. Supreme Lodge 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pelled, the retention of a payment made at the same 
time for another purpose does not effect a waiver of 
a defense to the collection of the certificate on the 
ground of such expulsion, especially when there is 
no showing that the additional charge was not due 


prior to the expulsion.** 
Estoppel of member.*? 


of dues.48 


[§ 127] (2) Waiver of Forfeiture for Nonpay- 
ment of Dues or Assessments*9—(a) Demand, Ac- 
ceptance, or Retention of Delinquent Assessments. 


K. & L. H., 196 Ill. A. 278 [aff 274 
Til. 196, 113 NE 638, LRA19i7A 183]. 

{b] Death from excepted risk.— 
(1) Where a member dies as a result 
of a risk as to which the society is 
expressly exempted by its by-laws 
from liability, it is not precluded 
from successfully asserting such ex- 
emption by thereafter accepting from 
the beneficiary, with knowledge of 
the facts, an assessment due for the 
month in which death occurred, which 
was, by the by-laws, payable on or 
before last day of that month. Ran- 
tin v. Fraternal Aid Union, 105 Kan. 
687, 185 P 729. (2) Acceptance of an 
assessment after suicide does not 
waive a forfeiture, where the assess- 
ment is payable absolutely without 
regard to the continuance of the in- 


surance. Bennett v. Beavers Reserve 
Fund Fraternity, 159 Wis. 145, 150 
Nw 181. 


46. \Flynn v. Brotherhood of R. 
Trainmen, 111 Kan. 415, 207 P 829. 

47. Generally see supra § 111. 

48. Schwab v. Brotherhood of 
American Yeomen, (Mo. A.) 243 SW 
44 


S.-i 

[a] MTlustration.—Where a person 
holding a certificate, after making a 
claim for disability, claimed that she 
made no misrepresentations in pro- 
curing the certificate, she was es- 
topped from claiming that the ac- 
ceptance of dues by the insurer 
amounted to a waiver of the right to 
‘avoid the insurance because of a mis- 
representation as to a material fact 
in a warranty made in obtaining the 


certificate. Schwab y. Brotherhood 
of American Yeomen, (Mo. A.) 243 
SW 443. 

49. Cross references: 


Generally see Insurance §§ 625-630; 

Life Insurance § 270. 

Acceptance of dues or assessments: 

As waiver of conditions of rein- 
statement see supra § 108. 

Without knowledge of facts see su- 
pra § 113. 

As affected by: 

Authority or want of authority of 
officers or agents see supra §8§ 
115-117. i 

Custom or course of dealing see 
supra § 123. 

50. Effect of custom or course of 

dealing see supra §§ 123, 124. 

Nonpayment of dues or assess- 
ments as te for forfeiture sce 
supra 88-98. 

61. yo S.—Supreme Lodge K. P. v. 
Kalinski, 163 U. S. 289, 16 SCt 1047, 
41 L. ed. 163; Scheu v. Grand Lodge 
I, F., 17 Fed. 214. 
~ Cal.—MecDonald v. Supreme Council 
O. Cc. F., 78 Cal. 49, 20 P 41. 

Colo.—Great Western Mut. Aid As- 
soc. v. Colmar, 7 Colo. A. 275, 43 P 
159. 

Dy oy ame gt Ben. 

lzie, 35 App. 294. 
iy Sheed Petts Masonic Mut. L. Ins. 
Co. v. Gibson, 52 Ga, 640; Willis v. 
Sovereign Camp W. O. W., 29 Ga. A. 
470, 116 SBE 52. E 

Jll.—Dromgold v. Royal Neighbors 
of America, 261 Ill. 60, 103 NE 584; 
Railway Pass., etc., Mut, Aid, ete., 
Assoc. v. Tucker, 157 Ill. 194, 42 NE 
398, 44 NE 286; Reilly v. Catholic Or- 
der of Foresters, 209 Ill. A. 329; Du- 
gan v. International Assoc. of Bridge, 


Assoc. Vv. 


A member may be 
estopped by his conduct to assert that the society 
has waived a ground of avoidance by the acceptance 
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The right to avoid liability for nonpayment of 
dues or assessments within the prescribed time®® 
is waived where the society, with knowledge of 
the facts, unconditionally accepts and retains such 
dues or assessments,°*! especially where they ,are 


retained for an unreasonable length of time,>? even 


though they were accepted by mistake;°? and a 
judgment against the society in a suit on the cer- 
tificate will not be reversed in order that defendant 


may avoid its waiver by offering to return the as- 


sessment.54 


etc., Workers, 202 Ill. A. 308; Saucer- 
man v. Court of Honor, 150 Ill. A. 
550; Catholic Order of Foresters v. 
Lynch, 126 Ill. A. 439; National Coun- 
cH, KK. & LoS: “vie Burch, 2126) 1H. A. 
15; Independent Order of Foresters 
v. Haggerty, 86 Ill. A. 31; Bartling 
v. Edwards, 84 Ill. A. 471; Order of 
Seana Friends v. Austerlitz, 75 Ill. 
Ind.—Huron Tribe No. 117 I. O. R. 
M. v. Mace, 72 Ind. A. 678, 126 NE 
437, 438 [cit Cyc]; Modern Woodmen 
of America v. Jones, 52 Ind. A. 149, 
98 NE 1006; Brotherhood of Painters, 
etc. v, Peters, 46 Ind. A. 733, 92 NE 
183; Brotherhood of Painters, ete. v. 
Barton, 46 Ind. A. 160, 92 NE 64; 
U. S. Benevolent Soc. v. Watson, 41 
Ind. A. 452, 84 NE 29; Supreme Tribe 
B. H. v. Hall, 24 Ind. A.. 316, 56 NE 
780, 79 AmSR 262. 

Iowa.—Conkling v. Knights & 
Ladies of Security, 183 Iowa 665, 166 
NW 3884; O’Connor v. Knights & 
Ladies of Security, 178 Iowa 383, 158 
NW 761, LRA1917B 897; Warnebold 
v. Grand Lodge A. O. U. W., 83 Iowa 
23, 48 NW 1069; Bailey v. Mutual 
Ben. Assoc., 71 Iowa 689, 27 NW 770. 

Kan.—Allen vy. National Council K. 
& I248.;,102 Kan. 128.4169 Po 569; 
Dobson y. Triple Tie Ben. Assoc., 88 
Kan. 705, 129 P 1173; Grand Lodge 
A. O. U. W. v. Smith, 76 Kan. 509, 92 
P 710; Modern Woodmen of America 
v. Jameson, 48 Kan. 718, 30 P 460. 

Mass.—Shea v. Massachusetts Ben. 
Assoc., 160 Mass. 289, 85 NE 855, 39 
AmSR 475. 

Mich.—Sullivan v, Ladies’ Catholic 
Benev. Assoc., 217 Mich. 19, 185 NW 
761; Staffan v. Cigarmakers’ Interna- 
tional Union, 204 Mich. 1, 169 NW 
876; Homan y. Allgemeiner Arbeiter 
Bund, 184 Mich. 417, 151 NW _ 559; 
Lord v. National Protective Soc., 129 
Mich. 335, 88 NW 876, 184 Mich. 357, 
96 NW 443. 4 

Miss.—Morgan v. Independent Or- 
oer S. & D. J., 90 Miss. 864, 44 S 
491. 

Mo.—Bruns v. Milk Wagon Drivers’ 
Union Local 603, (A.) 242 SW 419; 
Hopper v. Brotherhood of American 
Yeomen, (A.) 199 SW 278; Watkins 
v. Brotherhood of American Yeomen, 
188 Mo. A. 626, 176 SW 516; Keys v. 
National Council K. & L. S., 174. Mo. 
A. 671, 161 SW 345; Oldham y. Su- 
preme Lodge M, B. A., 170 Mo. A. 564, 
157 SW 92; Godwin vy. National Coun- 
cil K. & L. S., 166 Mo. A. 289, 148 SW 
980; Piquenard v. Libby, 7 Mo. A. 
565 


Mont.—Kennedy v. Grand Frater- 
nity, 86 Mont. 325, 92 BP 971," 25 
LRANS 78. 

Nebr.—Cunningham v. Modern 
Brotherhood of America, 96 Nebr. 827, 
148 NW 918. 

N. H.—La Marsh v. L’Union St. 
Jean Baptiste Soc., 68 N. H. 229, 38 
A 1045, 

N. Y.—Munch v. Albrecht, 127 App. 
Div. 27, 111 NYS 209; Rewitzer v. 
Switchmen’s Union of North America, 
112 App. Div. 708, 98 NYS 974; Beil 


v. Supreme Lodge K. H., 80 App. 
Div. 609, 80 NYS 751; Sieburg v. 
Massachusetts Ben. Assoc., 87 Hun 


199, 38 NYS 1064 [aff 156 N. Y. 669, 
50 NE 1122]; Shay v. National Ben. 
Soc., 54 Hun 109, 7 NYS 287; Spitz 


Likewise an agreement by the society 
to accept, at a future time, an overdue assessment, 
followed by a tender in pursuance of such agree- 


v. Mutual Ben. L. Assoc., 5 Misc. 245, 
25 NYS 469; Cardinale v. Society o 
Civility, etc., 102 NYS 471. ; 

N. C.—Coile v. Order of United 
Commercial Travelers, 161 N. C. 104, 
76 SE 622. 4 

Oh.—Commercial Travelers Life, 
etc., Assoc. vy. Bagnell, 9 Oh. A. 458, 
AIO’ Capers oes 

Or.—Patton v. Women of Wood- 
cratt, 65 Or. :33; 131 RP, b2d_ 

Pa.—Simms vy. Baltimore Mut. Aid - 
Soc., 15 Pa. Co. 642. 

S. C.—Outlaw v. National Council 
Je OU. AL MY 1078S C. 1225° 792" SE 
469; Singleton v. Progressive Ben. 
Assoc., 77 S. C. 531, 58 SE 609. 

Tex.—Bailey v. Sovereign Camp W. 
O. W., 116 Tex. 160, 286 SW 456, 288 
SW 115, 47 ALR 876 [rev (Civ. A.) 
277 SW 782]; Supreme Lodge K. H. 
v. Wickser, 72 Tex, 257, 12 SW 175; 
International Brotherhood of Main- 
tenance of Way Employes v. Duncan, 
(Civ. A.) 194 SW 956; Grand Frater- 
nity v. Mulkey, 62 Tex. Civ. A. 147, 
1380 SW. 242, 185 SW 582; Home 
Forum Ben. Order v. Jones, 20 Tex. 
Civ. A. 68,.48 SW 219. 

Utah.—Pearson v. Anderburg, 28 
Utah 495, 80 P 307; DanihKer v. Grand 
Lodge A. O. U. W., 10 Utah 110, 37 
P 245. 

Wash.—Schuster v. Knights & 
Ladies of Security, 60 Wash. 42, 46, 
110 P 680, 140 AmSR 905 [cit Cyc]. 

Wis.—lrdmann v. Mutual Ins. Co. 
O. H. S., 44 Wis. 376. 

Ont.—Horton v. Provincial Provi- 
dent Inst., 17 Ont. 361. 

Que.—La Société Bienveillante St. 
Roch v. Moisan, 7 Que. Q. B. 128 [al- 
lowing app 12 Que. Super. 189]; Bol- 
duc v. Canado-Americaine Assoc., 50 
Que. Super. 108. 

[a] However, the mere receipt of 
the dues of a member, after the first 
day of the month on which they 
should have been paid, was not a 
waiver of any right of the organiza- 
tion, where the constitution gave him 
the right to pay the dues at any time 
before it became the duty of the of- 
ficers to suspend him, for a two 
months’ default, since, although dur- 
ing these two months he would be a 
nonbeneficial member, he had the 
right, by paying the dues as required 
by the constitution, to resume his 
beneficial standing with the beginning 
of the next month. South Side Trust 
Co. v. Long, 75 Pa, Super. 153. 

Payment of arrears as: 

Effecting reinstatement see supra § 

105. 

Waiving other conditions of reinstate-. 

ment see supra § 108. 

52. Hopper  v. Brotherhood of 
American Yeomen, (Mo. A.) 199 SW 
278: Davis v. National Council K. & 
L. S., 196 Mo. A. 485, 196 SW 97. 

{a] Time of offer to return.—An 
offer to return assessment is not in 
time where the society has retained 
the money for thirty days after the 
inember’s death. Rewitzer vy. Switch- 
men’s Union of North America, 112 
App. Div. 708, 98 NYS 974. 

53. Tobin v. Western Mut. Aid 
Soc., 72 Iowa 261, 38 NW 663; Bailey 
v. Mutual Ben. Assoc., 71 Iowa 689,: 
27 NW 770. 

54. Davis v. National Council K. 
& L. S., 196 Mo. A. 485, 196 SW 97. 
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ment, effects a waiver of the forfeiture.®> But if 
the assessment received is returned or tendered 
within a reasonable time, there is no waiver.°° And 
where the by-laws of the society authorize a subor- 
dinate lodge to advance the dues of a member who 
is in default, a mere agreement by a local lodge to 
pay a member’s assessments, but without paying 
the same to the supreme body within the time re- 
quired, is not a waiver of the default.°’ _ By-laws 
providing that the retention of delinquent dues in 
case of a suspended member will not entitle the 
beneficiary to any rights are invalid.®® 

Acceptance after member’s death. The accept- 
ance of an overdue assessment, even after the mem- 
ber’s death, with knowledge thereof, will constitute 
a waiver of the forfeiture;®® but this is not so 
where the assessment is received without knowledge 
that the member is dead.®° 

Retention of note given for assessment. Where 
the society takes notes from a member in settlement 
of assessments and they are not paid at maturity, 
their retention by the society does not prevent for- 
feiture for such nonpayment.®! 

Giving credit. Where dues are payable to the 
supreme body, the fact that officers of a subordi- 
nate body, to which delinquent belongs, continue 
to treat him as a member and his unpaid dues as 
payable to it, for which credit is extended to him, 
will not prevent a forfeiture for nonpayment.®* 

Acceptance of part payment of the amount over- 
due does not waive the default,®* unless the society 
retains the money without objection or demand for 
the balance.** So where a member overpays an as- 
sessment, with instructions to the secretary to apply 
the surplus on another assessment, but the society 
on learning the fact tenders the surplus into court, 
there is no waiver by retention of the part pay- 
ment.®* 

An offer to return a part of the money received 
by the society does not preclude a waiver.*® 

Default of local body. If the society accepts pay- 


55. Murray v. Home Ben. L. As- 
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24 Ind. A. 316, 56 NE 780, 79 AmSR 70. 
262; Modern Woodmen of America v. 


[§ 127 


ment of overdue assessments against a local body, 


it waives the default of such local body as against 


a member thereof.** Where the local body failed 
for a number of years to pay a per capita tax to 
the supreme body, which, during that time, made 
no objection, and a member of the local body had 
continued paying assessments up to the time of his 
death without knowledge of the nonpayment of the 
tax, the society is estopped as against his beneficiary 
to set up the default as a defense.®* 

Demand for payment.®? A demand for payment 
of an overdue assessment, nonpayment of which has 
ipso facto resulted in a forfeiture of the member’s 
rights, does not constitute an estoppel or waiver 
unless followed by payment or tender of payment 
within a reasonable time.”° But a demand or re- 
quest for payment followed by payment or tender 
of the overdue assessment is a waiver of the for- 
feiture,“4 even though the demand is not made or 
received,’? or payment made,’* until after the death 
of the member. And where the society sends a no- 
tice demanding payment by a specified day, there 
is a waiver of forfeiture for nonpayment prior to 
that day, although the member died before then.** 
On the other hand it has been held that notice to a 
member at a time when he stood suspended for non- 
payment of assessments, stating the amount due and 
that it must be paid by a specified date, was not a 
waiver, where such notice was not required by the 
laws of the society,”® or where at the time it was 
sent the member had stood suspended for more than 
forty days.7® A notice to a delinquent member 
calling attention to his delinquency and expressing 
a hope that he will give the matter his attention is 
not such a demand for payment as will constitute 
an unconditional waiver of the forfeiture.”7 

Effect of provisions for reinstatement; offer to 
reinstate.”* A notice to a member whose rights have 
been forfeited for nonpayment of assessments, offer- 
ing to reinstate him on compliance with the pre- 
scribed conditions, is not a waiver of the forfeiture 


Knights & Ladies of Security 
v. Lewellen, 150 Ark. 60, 233 SW 


eet 90 Cal. 402, 27 P 309, 25 AmSR 


56. Sovereign Camp W. O. W. v. 
Jones, 11 Ala. A. 433, 66 S 834; Tlli- 
nois Masons’ Benev. Soc. v. Baldwin, 
86 Il. 479; Modern Woodmen of 
America v. Jones, 52 Ind. A. 149, 98 
NE 1006. 

[a] Rule applied.—Where the sec- 
retary sent certain overdue assess- 
ments for collection to a local agent, 
stating a time of extension, which 
was allowed to pass, and ten days 
thereafter the local agent collected 
the amount for the delinquent by 
contributions as an,act of kindness, 
and forwarded the money to the as- 
sociation, which was refused and re- 
turned and given back to the con- 
tributors, it was held that there was 
no waiver. Illinois Masons’ Benev. 
Soc. v. Baldwin, 86 Ill. 479. 

[b] Keeping tender good.—A fra- 
ternal beneficial Society may not de- 
fend an. action on a certificate on 
the ground that a payment of dues 
was made too late, without showing 
that it had refused to accept the pay- 
ment, had offered to return it to the 
beneficiary, and had kept the tender 
good by bringing the amount into 
court. Modern Woodmen of Amer- 
he te Jones, 52 Ind. A. 149, 98 NE 
1 Y 

57. Olsen v. Supreme Council R. 
A., 205 Mo. A, 260, 224 SW 129. 

58. Spencer v. Security Ben. As- 
soc., (Mo, A.) 297 SW 989. 

59. Supreme Tribe B. H. v. Hall, 


Jameson, 49 Kan. 677, 31 P 7338. 

60. See supra § 113. 

61. Parker v. Bankers’ L. Assoc., 
SONIA Seo tb: 

62. Borgraefe v. Supreme Lodge 
K. H., 22 Mo. A.. 127, 

63. Supreme Lodge K. H. v. Oet- 
ers, 95 Va. 610, 29 SE 322. 

64. Great Western Mut. Aid As- 
ee v. Colmar, 7 Colo, A. 275, 48 P 

[a] Where part of an assessment 
was paid and retained by the asso- 
ciation for nearly two months with- 
out objection or demand for the bal- 
ance, and another assessment was 
levied which was paid together with 
such .balance, the association was 
held to be estopped to claim a for- 
feiture because such balance was not 
sent within the specified time. Great 
Western Mut, Aid Assoc. v. Colmar, 
7 Colo. A. 275, 48 P 159. 

65.. Castens v. Fraternal . Aid 
Union, (Mo. A.) 255 SW 966; Moses 
v. Rawlins, (Mo. A.) 222 SW 865. 

66. Lord vy. National Protective 
Soc., 129 Mich. 335, 88 NW. 876, 134 
Mich. 357, 96 NW 448. 

67. Gray v. Chapter-Gen. of Amer- 
ica K. S. & M., 70 App. Div. 155, 75 
NYS 267. 

68. Dillingham v. National Coun- 
cil? JMO. ULpaA. Mp3 TSH iGsA SOR wee 
SE 721, 

69. Necessity and sufficiency of 
nonce of assessments see supra §§ 


pM Oct ad e: v. Court of Honor, 172 Ill. 


71. Murray v. Home Ben. Life As- 
soc., 90 Cal. 402, 27 P 309, 25 AmSR 
133; Farmers Mut. L. Protective As- 
soc. v. Elliott, 4 Ga. A. 342, 61 SE 
493; Jakes v. North American Union, 
186 Ill. A. 1: National Council J. O. 


72. Lewis v. Western Funeral Ben. 
Assoc., 77 Mo. A. 586. 

73. National Council J. O. U. A. M, 
v. Thomas, 168 Ky. 364, 178 SW 813; 
Shay_v. National Ben. Soc., 54 Hun 
LOOP T NYS 287: i 

74 Grand Lodge A. O. U. W- v. 
Lachmann, 199 Ill. 140, 64 NE 1088 
Laff LOL TNA. 273 7) 

75. Havlicek y. Western Bohemian 
Fraternal Assoc., 138 Minn. 62, 163 
NW 985. 

76. Koehler v. Modern Brother- 
hood of America, 160 Mich. 180, 183, 
125 NW 49, 136 AmSR 424. 

“To constitute an estoppel, such 
card must have been instrumental in 
causing the suspension, which it ob- 
viously did not, for the insured had 
already stood suspended for more 
than 40 days.’ Koehler v. Modern 
Brotherhood of America, supra. 

_77. Cummings y. Masonic Protec- 
ie Assoc., 87 W. Va. 198, 104 SE 

78. Reinstatement of members 
generally see supra §§ 102-109. 
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whe.e such conditions are not complied with”? A 
provision in the contract that receipts for overdue 
assessments shall be invalid unless the member has 
been reinstated may be waived by the society.®° 

[§ 128] (b) Demand, Acceptance, or Retention of 
Subsequent Assessments. If the society, while a 
member is in default, unconditionally accepts from 
him dues or assessments subsequently accruing and 
retains them, the default is thereby waived,*! pro- 
vided the society at the time of the acceptance had 
knowledge of the default;*? and this is so notwith- 
standing the notice of assessmént recites that the 
sending of such notice shall not be regarded as a 


waiver of any forfeiture for nonpayment of pre- 


vious assessments.°? Where the society tenders back 
a subsequent assessment on learning that the mem- 
ber was in default when the money was accepted 
from him, there is no waiver;** but a tender back 
of only a part of the amount received does not 
prevent a waiver.*® 


Acceptance from local body. An acceptance by 


the society of assessments from a local body which 
is in default as to a prior assessment is a waiver 


79. Moses y. Rawlins, (Mo. A.) 
222 SW 865; Peo.-v. Mut. Reserve 
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Elmer v. Mutual Ben. Life Assoc., 
19 NYS 289 [aff 138 N. Y. 642, 34 NE 
Griesa v. Massachusetts Ben. 
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of the default as against a member of the local 
body.®® 

Notice or demand.*’ It has been held in some 
cases that a prior default in payment of assess- 
ments is waived by. the levy of subsequent assess- 
ments against the defaulting member and sending 
him notice or demand for payment.8® But some 
authorities have held otherwise,*® at least where 
the delinquent member refused to pay on the ground 
that he had abandoned his membership,®° or where 
the notice of the subsequent assessment called at- 
tention to the fact that the prior assessment re- 
mained unpaid.®+ Sending a delinquent member 
notice of an assessment does not waive the right 
of forfeiture for nonpayment of a previous assess- 
ment where such notice is sent before the right 
to declare a forfeiture accrues.°? The sending of 
an official call by the sovereign body to a subordi- 
nate body is not a waiver of the prior delinqueney 
of a member of the subordinate body, where such 
call is simply a eall on the clerk to collect from 
those who were entitled to pay, including delinquents 
who might still be in good health.% 


289; Modern Woodmen of America v. 
Anderson, 71 Ill. A. 351; Railway 


Fund L. Assoc., 15 Mise. 333, 37 NYS 
617; Hawkins v. Lone Star Ins. Union, 
(Tex. Civ. A.) 146 SW 1041; Sovereign 
Camp W. O. W. v. Hicks, 37 Tex. Civ. 
A. 424, 84 SW 425. ; 

[a] Thus, where a member is no- 
tified of the forfeiture, and that he 
ean be reinstated only on proper ap- 
plication, there is no waiver of the 
forfeiture where such application is 
not made. Peo. v. Mut. Reserve Fund 
L. Assoc., 15 Mise. 333, 37 NYS 617. 

Conditional acceptance of dues or 
assessments see infra § 129. 

Waiver of conditions of reinstate- 
ment see supra’§ 108. 

80. Supreme Rule M. C. v. Dar- 
win, 201 Ala. 687, 79 S 259. 

gl. U. S.—Hoffman v. Supreme 
Council A. L. H., 35 Fed. 252. 

Ark.—Railway Mail Assoc. v. John- 
son, 140 Ark. 289, 215 SW 682. ; 

Cal.—Murray v. Home Ben. Life 
Assoc., 90 Cal. 402, 27 P 309, 25 Am 
SR 133; Millard vy. Supreme Council 
A. l. H., 81 Cal. 340, 22 P 864. 

Colo.—Knights of Maccabees of 
World v. Pelton, 21 Colo. A. 185, 121 
P 949; Great Western Mut. Aid As- 
soe. v. Colmar, 7 Colo. A. 275, 43 P 
159). 

Conn.—Menard y. St. Jean _ Bap- 
tiste Soc., 63 Conn. 172, 27 A 1115. 

Ga.—Wright v. Supreme Command- 
ery G. R., 87 Ga. 426, 138 SE 564, 14 
LRA 283, 

Ill.—Metropolitan Safety Fund Acc. 
Assoc. v. Windover, 137 Ill. 417, 27 
INE) 538° Lait 37 TM. ALTO]. 

Iowa,—O’Connor Vv. Knights & 
Ladies of Security, 178 Iowa 383, 158 
NW 761, LRA1917B 897; Tobin v. 
Western Mut. Aid Soc., 72 Iowa 261, 
33 NW 663. 

Kan.—Grand Lodge A. O. U. W. v. 
Smith, 76 Kan, 509, 92 P 710; Modern 
Woodmen of America v. Jameson, 43 
Kan. 718, 30 P 460. 

Me.—Williams v. Maine State Re- 
lief Assoc., 89 Me. 158, 36 A 63. 

Mass.—Rice v. New England Mut. 
Aid Soc., 146 Mass. 248, 15 NE 624. 

Mich.—Lord v. National Protective 


‘Soc., 129 Mich. 335, 88 NW 876, 134 
Mich. 357, 96 NW 443. 


Miss.—Morgan v. Independent Or- 
der S. & D. ie 90 Miss. 864, 44 S 

als 
SE ae v. Security Ben, As- 
soc., (A.) 297 SW_ 989; Francis v. 
Supreme Lodge A. O. U. W., 150 Mo. 
A, 347, 1830 SW 500. 

Nebr.—Modern Woodmen of Amer- 
ica v. Lane, 62 Nebr. 89, 86 NW 943. 

N. Y.—Beil v. Supreme Lodge K. 
H., 80 App. Div. 609, 80° NYS: 751; 
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on ti le 
Assoc., 15 NYS 71 [aff 133 N. Y. 619, 
30 NE 1146]. 

N. C.—Coile v. Order of United 
Commercial Travelers, 161 N. C. 104, 
76 SE 622. . 

Okl.—Sovereign Camp W. O. W. v. 
Tam, 90 Okl. 196, 216 P 660. 

Or.—Patton v. Women of Wovod- 
craft, 65 Or. °33,-131 P 521. 

Pa.—Wheeler vy. Accidental Fund, 
5 LackLegNn 97. 

Tex. — Calhoun Vv. Maccabees, 
(Commn, A.) 241 SW 101 [rev (Civ. 
A.) 225 SW 95, and reh den (Commun. 
A.)2242. SW 721]. 

Utah.—Moran v. Knights of Co- 
lumbus, 46 Utah 397, 151 P 353; Pear- 
son v. Anderburg, 28 Utah 495, 80 P 
307; Daniher v. Grand Lodge A. O, U. 
W., 10° Utah: 120,,37°P 245, 

Wis.—Stylow v. Wisconsin Odd Fel- 
lows’ Mut. L. Ins. Co., 69 Wis. 224, 
34 NW 151, 2 AmSR 7388. 

See Phoenix Council No. 85 J. O. 
U. A. M. v. Bennett, 26 Oh. Cir. Ct. 
110 (holding a by-law unreasonable 
which provides that if a member be- 
comes sick after being in arrears and 
pays up all arrears, and during his 
sickness the society accepts from him 
all dues from time to time, the same 
as are assessed against other mem- 
bers, he is nevertheless not entitled 
to benefits). 

As waiver of conditions of rein- 
statement see supra § 108. 

82. Springmeier v. Widows’, 
Benev. Assoc., 8 Oh. Dec. 
89, 5 CineLBul 516. 

[a] Receipt of assessments in ig- 


etc., 
(Reprint) 


norance of previous default does not: 


operate aS a waiver. Springmeier v. 
Widows’, etc., Benev. Assoc., 8 Oh. 
Dec. (Reprint) 89, 5 CincLBul 516. 

83. Griesa v. Massachusetts Ben. 
Assoc., 15 NYS 71° [aff 138 N. Y. 619 
mem, 30 NE 1146 mem]. 

84. Springmeier v. Widows’, etc., 
Benev. Assoc., Oh. Dec. (Reprint) 
89, 5 CincLBul 516. ‘ 

85. Lord v. National Protective 
Soc., 129 Mich. 335, 88 NW 876, 134 
Mich. 357, 96 NW 443. 

86. Gray v. Chapter-Gen. K. S. J. 
& M., 70 App. Div. 155, 75 NYS 267. 

87. Necessity and sufficiency of 
metry of assessments see supra §§ 
88-92. 

88. Cal.—Murray v. Home Ben, L. 
Assoc., 90 Cal. 402, 27 P 309, 25 Am 
SR 133. 

Ill. Railway Pass., etc., Mut. Aid, 
etc., Assoc. v. Tucker, 157 Ill. 194, 
42 NE 398, 44 NE 286; Brooks v. 
American Mut. Union, 230 Ill, A. 


Pass. Conductors’ Mut. Aid, ete., As- 
soc. v. Swartz, 54 Ill. A. 445, 

Ky.—American Mut. Aid Soc. v. 
Quire, 7 KyL-671. 

N. Y.—Baker v. New York State 
Mut.. Ben. Assoc., 9 NYSt 653 [aff 
112 N. Y. 672 mem, 20 NE 416 mem]. 

Wis.—Jackson Vv. Northwestern 
Mut, Relief Assoc., 78 Wis. 463, 47 
NW 733. 

89. Bowlin v. Sovereign Camp W. 
O. W., 82 Minn. 411, 415; 85 NW 160: 
Hawkins v. Lone Star Ins. Union, 
(Tex. Civ. A.) 146 SW 1041, , 
_ “We are asked to hold that this no- 
tice is a recognition of the good 
standing of the member as to all 
prior assessments; in fact, a waiver 
of prior delinquencies. There is no! 
foundation whatever ‘for such a 
claim: In the first place the notice 
was not required under the constitu- 
tion; second, it has reference only to 
the current month, and is consistent 
with the fact that the insured was 
still a member of the association, al- 
though suspended for nonpayment of 
former assessments; third, the in- 
sured was in no way misled or de- 
ceived by the notice.” Bowlin v. 
Sovereign Camp W. O. W.,' supra. ' 

90. Scheele vy. State Home Lodge 
Os IVES GS NLO, sac Rie 

91. Schmidt v. Modern Woodmen 
of America, 84 Wis. 101, 54 NW 264. 
_[a] “The reason is that, being en- 
titled to a restoration of his insur- 
ance if within three months he paid 
his” arrearages and his health re- 
mained unimpaired, he was entitled 
to know how much he owed the de- 
fendant on all assessments. He was 
then in good health, and it was ex- 
pected by the clerk that he would 
relieve himself from his default by 
paying the assessment. Moreover, 
Schmidt did nothing, because of such 
notice, which subjected him to any 
expense or inconvenience, or which 
in any manner changed his rights or 
his legal relations to the fraternity. 
Certainly the giving of such notice 
contains no element of a waiver or 
estoppel, the same not being incon-~ 
sistent with the right of the de- 
fendant to assert the suspension of 
the benefit certificate because of 
Schmidt’s default.”” Schmidt y. Mod- 
ern Woodmen of America, 84 Wis.’ 
101, 104, 54 NW 264. ; 

92. Graveson v. Cincinnati L. As- 
eee 8 Qh. Cir. Ct. 171,..6, Oh. Cir, Dec:' 

93. Pete v. Woodmen of World, 5} 
ea Cir. Ct. N. S. 446, 26 Oh. Cir, Ct. 
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Effect of provisions for reinstatement. Where the 
society’s rules entitle delinquent members to rein- 
statement within a certain time on payment of 
arrearages and assessments subsequently accruing, 
the levy of an assessment on a- delinquent. member 
before the expiration of the prescribed time does 
not waive the default.%* ; 

Waiver by member of right to claim waiver of 
forfeiture. Where the society has waived a forfei- 
ture for nonpayment of an assessment by receiving 
the assessment, informing the member that it would 
hold the money in abeyance until he should furnish 
the health certificate required to reinstate him, and 
by afterward, without objection, receiving payment 
of a subsequent assessment, the fact that the mem- 
ber subsequently furnished a health certificate was 
not a waiver of his right to insist that the insurance 
was in force, although he stated in such certificate 
that the insurance had been forfeited and requested 
reinstatement. 

Revival of right of forfeiture. When the right 
to forfeit a certificate of insurance for nonpayment 
of an assessment is waived, it can only be revived 
by a notice to the certificate holder, coupled with 
a reasonable opportunity to discharge the amounts 
delinquent.*° 

[§ 129] (8) Conditional Acceptance.®’ The right 
to avoid the contract or to take advantage of a for- 
feiture is not waived by the acceptance of dues or 
assessments where the society accepts them on a 
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condition which is not fulfilled,®® unless the society 
subsequently waives the condition.°® Nor does the 
acceptance of assessments by a local officer under 


| protest, or subject to the action of the supreme 


body, waive a forfeiture.t Under the rule first above 
stated? the acceptance of dues or assessments on 
condition that the member shall be in good health 
or furnish a certificate of good health does not con- 
stitute a waiver unless the condition is complied 
with. But in such case a waiver may be estab- 


' lished, irrespective of the condition or after con- 


dition broken, if further assessments or dues are 
paid and accepted without objection or question.* 


‘Nor can the society rely upon a conditional accept- 


ance of assessments unless it gives notice of such 
condition to the member.® And where the society’s 
offer to accept assessments in arrears does not make 
the member’s good health a condition, it cannot, 
upon subsequent receipt of the assessments, impose 
such condition.® 

A waiver will be treated’as unconditional, unless 
it clearly appears that it was otherwise understood 
by the parties.’ 

[§ 130] f. Asserting Other Grounds of Avoidance 
or Forfeiture. In accordance with the general rule,® 
if the society, with knowledge of several grounds 
of avoidance or forfeiture, asserts but one of them 
when called on to pay benefits, it constitutes an 
estoppel or waiver precluding it from asserting the 
other grounds: when sued on the certificate.2 But 


94. Carlson vy. Supreme Council A. 
L. H., 115 Cal. 466, 47 P 375, 35 LRA 
643; Leffingwell v. Grand Lodge A. 
O. U. W., 86 Iowa 279, 58 NW 243; 
Miles v. Mutual Reserve Fund Life 
Assoc., 108 Wis. 421, 84 NW 159; 
Toelle v. Central Verein, etc., 97 Wis. 
522, 72 NW 630. 

95. Francis v. Supreme Lodge A. 
O. U. W., 150 Mo. A. 347, 130 SW 500. 

96. Calhoun v. Maccabees, (Tex. 
Commn, A.) 241 SW 101 [rey (Civ. 
A.) 225 SW 95, and reh den (Commn. 
A.) 242 SW 721]. / 

97. Waiver of conditions of rein- 
statement see supra § 108. : 

98. Mosson v. Woodmen of Union, 
164 Ark. 568, 262 SW 648; Bowlin v. 
Sovereign Camp W. O. W., 82 Minn. 
411, 85 NW 160; Pendergast vy. Royal 
Highlanders, 90 Nebr. 117, 132 NW 
931; Adams v. Grand Lodge A. O, U. 
W., 66 Nebr. 389, 92 NW 588; Griesa 
v. Massachusetts Ben. Assoc, 15 
NYS 71 [aff 133 N. Y. 619 mem, 30 
NE 1146 mem]. 

[a] Rule applied.—(1) Where a 
member forfeits his right by engag- 
ing in a prohibited occupation, in- 
surer does not assume' the hazards 
thereof by accepting dues on the con- 
dition that the insurance, if restored, 
shall extend only to the risk origin- 
ally assumed. Pendergast v. Royal 
Highlanders, 90 Nebr. 117, 182 NW 
931. (2) The receipt by the associa- 
tion, subsequent to the injury sued 
for, of the sum necessary to consti- 
tute plaintiff a member from that 
date, he being then informed that 
the certificate does not cover the 
injury, is not a waiver of payment in 
full as a condition to the taking ef- 
fect of the certificate. Modern Wood- 
man Acc. Assoc. v, Kline, 50 Nebr. 
345, 69 NW 943. 

[b] Acceptance subject to rein- 
statement does not constitute a 
waiver where the member is not re- 
instated. Bowlin v. Sovereign Camp 
Ww. O. W., 82 Minn, 411, 85 NW 160; 
McGowan vy. Supreme Council C. M. 
B. A., 76 Hun 534, 28 NYS 177; Peo. 
vy. Mutual Reserve Fund Life Assoc., 
15 Misc. 333, 37 NYS 617. 

99. Griesa_ vy. Massachusetts Ben. 
Assoc., 15 NYS 71 [aff 133 N. Y. 619 


mem, 30 NE 1146 mem]. And see 
infra text and notes 4, 5. : 

1. Thompson y. Ancient Order of 
Gleaners, 200 Ill. A. 200; Supreme 
Tribe B. H. v. Miller, 122 Ill. A. 489 
(where a local officer received an 
assessment after a member’s death 
but informed the person making pay- 
ment that it would be unavailing be- 
cause the supreme body would not 
accept it). 

2. See supra text and note 98. 

3. Ill.—lIllinois Masons’ Benev. 
Soc. v. Baldwin, 86 Ill. 479; Soukup 
v. Modern Woodmen of America, 210 
Tl. A. 320. 

Iowa.—Garbutt v. Citizens’ Life, 
etc., Assoc., 84 Iowa 293, 51 NW 148. 

Mass.—Crossman v. Massachusetts 
Ben. Assoc., 143 Mass. 435, 9 NE 753. 

Minn.—Bowlin y. Sovereign Camp 
W. O. W., 82 Minn, 411, 85 NW 160. 

N. Y.—May v. New York Safety 
Reserve Fund Soc., 14 Daly 389, 13 
NYSt 66. 

Wis.—Miles v. Mutual Reserve 
Fund Life Assoc., 108 Wis, 421, 84 
NW 159. 

[a] Sufficiency of compliance.— 
Where the rules permit the readmis- 
sion of a member on satisfactory evi- 
dence of good health, the acceptance 
of a delinquent assessment from the 
secretary of the section to which the 
member belongs on the statement 
that he is a healthy man waives the 
right to forfeiture for the nonpay- 
ment of such dues. Supreme Lodge 
K. P. v. Hammerl, 94 Tll. A. 164. 

Waiver of conditions of reinstate- 
ment see infra § 108. 

4 Rice v. New England Mut. Aid 
Soc., 146 Mass. 248, 15. NE 624, 

[a] MIllustration.—Where payment 
of an assessment was accepted by the 
company after the time limited in 
the certificate for making it had ex- 
pired, and the receipt stamped on the 
notice recited ‘‘Accepted on condition 
that the member is in good health,” 
but nothing was said by the member, 
and no inquiries were made relative 
thereto at that time, the subsequent 
levy and unconditional acceptance by 
the company of six assessments .on 
the member waived the forfeiture, 
although the member was at the time 


of the conditional acceptance in ill 
health. Rice vy. New England Mut. 
Aid Soc., 146 Mass. 248, 15 NE 624. 

5. Shea v. Massachusetts Ben. As- 
soc. 160 Mass. 289, 35 NE 855, 39 
AmSR 475. ° 

6. Sieburg v. Massachusetts Ben. 
Assoc., 87 Hun 199, 33 NYS 1064 [aff 
156 N. Y. 669 mem, 50 NE 1122 mem]. 
_{a] Thus, where a duplicate no- 
tice of an overdue assessment was 
sent, across the face of which was 
stamped “Certificate forfeited for 
non-payment. May be renewed by 
immediate payment, if the risk is 
approved by the Association, upon 
receipt of said payment at the home 
office,” and thereupon the member 
paid the assessment, and a receipt 
therefor was delivered to him, stating 
that the payment was received on the 
condition that he was in good health, 
the association waived its right to a 
forfeiture of the policy. Sieburg v. 
Massachusetts Ben. Assoc., 87 Hun 
199, 203, 83 NYS 1064 [aff 156 N. Y. 
669 mem, 50 NE 1122 mem]. 

7 Murray v. Home Ben. Life As- 
vas 90 Cal. 402, 27 P 809, 25 AmSR 


8. See Insurance § 636; Life In- 
eee a § oe 

9. a.—Sovereign Camp W. O. 4 
v. Dennis, 17 Ala. A. 642, 87 Ss) en 

Iowa,—Gibson vs Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 

Kan.—Lucas v. Brotherhood of 
American Yeomen, 105 Kan. 700, 185 
P 901; Mayes v. National Council K. 
& L. 8., 92 Kan. 841, 142 P 290. 

Mich.—Thompson v. Loyal Protec- 
tive Assoc., 167 Mich. 31; 132 NW 
554; Taylor v. Supreme Lodge C. L. 
135 Mich. 231, 97 NW 680, 106 AmSR 
392; Wolf v. District Grand Lodge 
ae 6 I. O. B. B., 102 Mich. 23, 60 NW 

Mo.—Bahge v. Supreme Cou 
H., 158 Mo, A. 154, 132 SW 1 is 

Tenn.—Snyder vy. Supreme Ruler 
FH. M. C., 122 Tenn. 248, 122 SW 981 
45 LRA 209 [aff 227 U.’S. 497, 33 sct 
292, 57 L. ed. 611]. 

Tex.—Security Ben. Assoc. y. Web- 
ster, (Civ. A.) 230 SW 219. 

[a] MDlustration.—Where an order 
declined to pay a benefit certificate 


XK Sk 
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no waiver or estoppel arises where the society had 
no knowledge of grounds of defense other than the 
one asserted,!° nor, it has been held, where plaintiff 
Where a certificate 
provides that it shall be void if the member en- 
gages in a prohibited occupation, the fact that after 
he has engaged in such occupation his local lodge 
declares him suspended for failure to pay dues does 
not preclude the society from defending an action 
on the certificate on the ground of the breach of 
And a refusal to pay the 
insurance on the ground that the member had 
changed his occupation without notice or payment 
of increased assessments will not estop the society 
from defending on the ground that the member is 
It has also been held that refusal 
member changed 


was not misled to his injury. 


promissory warranty.” 


still ’ alive.7? 
of payment on the ground that the 


on the sole ground that the member 
died because of the excessive use of 
narcotics, in violation of a rule of 
the order, it is estopped in a suit 
thereon to assert a forfeiture of the 
certificate because the wife of;.the 
member, who was designated the 
beneficiary, obtained, subsequent to 
the issuance of the certificate, a di- 
vorce. Snyder vy. Supreme Ruler 18 
M. C., 122 Tenn. 248, 122 SW 981, 45 
LRANS 209 [aff 227 U. S. 497, 33 SCt 
57 L. ed. 611]. 
AB Pd Waiver of notice and proof 
of loss.—The society’s denial of lia- 
bility and refusal to pay on grounds 
other than the failure to make proof 
of loss is a waiver of notice and 
proof of loss. Sovereign Camp W. O. 
WwW. v. Dennis, 17 Ala. A. 642, 87S 616. 

[ec] Nonpayment of assessments 
for other period.—Where a _ society 
rejects a claim on the distinct ground 
of forfeiture for failure to pay dues 
of a certain month, it waives any 
defense it may have arising out of 
failure to pay at the proper time 
dues of two preceding months, such 
payments having been received out 
of time by the proper officer. Mayes 
v. National pentet: K.& L. S., 92 Kan. 

24 p 
SAL dae oamed of World v. Hall, 
104 Ark. 538, 148 SW 526, 41 LRANS 
517; Hexom y. Knights of Maccabees 
of World, 140 Iowa 41, 117 NW 19; 
Brittenham v. Sovereign Camp W. O. 
W., 180 Mo. A. 523, 167 SwW 587. 

La] Dilustrations.—(1) That the 
society refused payment on the 
ground of misrepresentation as to 
the member’s health did not estop it 
to deny liability thereafter for mis- 
representation as to occupation of 
which it had no knowledge at the 
time of denial of liability. Woodmen 
of World v. Hall, 104 Ark. 538, 148 
Sw 526, 41 LRANS 517. (2) An as- 
sociation does not waive the forfei- 
ture of a membership and of rights 
under the member’s certificate, 
through his engaging in a prohibited 
occupation after becoming a member, 
by reason of objecting to the claim, 
when presented, only on the ground 
that when he became a member he 
was in a prohibited business, it not 
knowing at such time of the change 
in occupation. Hexom y. Knights of 
Maccabees of World, 140 Iowa 41, 
117 NW 19. (8) Where ‘the officers 
of a fraternal insurer did not know 
that a member had been engaged in 
a prohibited _ occupation, which 
worked a forfeiture, because neither 
notice was given nor additional pre- 
miums paid as required, the refusal 
of payment on another ground does 
not estop the insurer from setting up 
the forfeiture. Brittenham v. Sover- 
eign Camp W. O. W., 180 Mo, A. 523, 
67 SW 587. 

16 Avant of knowledge as affecting 
waiver or estoppel generally see su- 
pra § 113. : 

41. Eaton v. Western Life In- 
demn. Co., 185 Ill. A. 217; Peckham v. 
Modern Woodmen of America, 151 
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Ill. A. 95; Nitsche v. Security Ben. 
Assoc., 78 Mont. 532, 255 P 1052. 

[a] Mllustration.—If a letter is 
written by a society refusing to pay 
a claim for insurance on the ground 
that insured committed suicide, other 
grounds justifying such refusal to 
pay may be urged if such letter did 
not tend to mislead or prejudicially 
influence claimant under the certifi- 
cate in suit. Peckham v. Modern 
Woodmen of America, 151 Ill. A. 95. 

12. Pauley y. Modern Woodmen of 
America, 113 Mo. A. 473, 87 SW 990. 

13.. Woodmen of World v. Maynor, 
206 Ala. 176, 89 S 750. 


14. Woodmen of World vy. Maynor, 
supra. 
15. . Generally see Insurance § 635; 


Life Insurance § 271. 4 
Waiver of notice of loss see infra 


§ 187. 

Ky. — Mutual Protective 
League vy. Walker, 163 Ky. 346, 173 
SW 802. 

Mich.—Clark v. North American 
Union, 179 Mich. 131, 146 NW 336. 

Minn.~—-Taylor v. Grand Lodge A. 
O, U. W., 96 Minn. 441, 105 NW 408, 
3 LRANS 114. 

Nebr.—Adams y. Grand Lodge A. 
O. U. W., 66 Nebr. 389, 92 NW 588. 

Wis.—Hughes y. Wisconsin Odd 
Fellows’ Mut. L. Ins, Co., 98 Wis. 292, 
73 NW 1015. 

[a] MTlustrations.—(1) Where a 
society learned that the certificate 
issued to insured was void because 
of misstatements as -to his age, it 
was not estopped to claim such in- 
validity by its request that the bene- 
ficlary name some one with whom it 
could negotiate as to the claim. Tay- 
lor v. Grand Lodge A. O. U. W., 96 
Minn. 441, 105 NW 408, 3 LRANS 
114. (2) After liability has been de- 
nied by the grand lodge, and pay- 
ment made for the purpose of rein- 
statement tendered back, the fact 
that a member of the grand lodge 
finance committee invited plaintiff's 
attorney to lay his case before the 
whole committee was not a binding 
admission of liability, although it 
involved some expense to plaintiff to 
do so. Adams y. Grand Lodge A. O. 
U. W., 66 Nebr. 389, 92 NW 588. ' (3) 
The doctrine of waiver of forfeiture 
of the policy has no application, 
where, on the death of a member, the 
society’s president advised the bene- 
ficiary that the claim was rejected, 
but that, under its laws, he had a 
right to appeal to its executive com- 
mittee, which would meet at a cer- 
tain place, on a certain day of each 
month, although on his going there 
on such day of the succeeding month 
no one appeared. Clark vy. North 
American Union, 179 Mich. 131, 146 
NW 336. (4) A dispute existed be- 
tween the local lodge and the bene- 
ficiary in a certificate as to whether 
an assessment had been paid, when 
one acting for the financial recording 
secretary of the supreme council 
wrote to the beneficiary requesting 
her to come to the home office and 
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his occupation from teacher to aviator without no- 
tice and payment of increased assessments will not 
estop the society from setting up the invalidity of 
the insurance because the member changed his oc- 
cupation from teacher to soldier in the army without 
such notice and payment.14 
[§ 131] g. Negotiating for Settlement or Requir- 
ing Proofs of Claim.15 
its right to avoid the contract or to take advantage 
| of a forfeiture merely by inviting negotiations in 
regard to a disputed claim for benefits;1° but if the 
society recognizes the continuing existence of the 
contract by requiring proofs of claim, which are fur- 
nished by the member or his beneficiary at some 
trouble and expense, the right to defend on account 
of previously known grounds of avoidance or for- 
feiture is lost.1* 


The society does not waive 


There is no waiver where the so- 


consult one of the supreme directors. 
The beneficiary did so, and incurred 
a trifling expense. The supreme 
council had done nothing to induce 
the beneficiary to believe that the 
certificate was valid or that it in- 
tended to pay it. The supreme direc- 
tor offered a settlement, which was 
refused. It was held that there was 
no waiver of the forfeiture of the 
certificate for nonpayment of an as- 
sessment. Mutual Protective League 
Vv. Walker, 163 Ky. 346, 355, 173 SW 
802 (“If the conduct of the insurer in 
this case is to be construed into a 
waiver of its right to rely on the for- 
feiture, then in no case could an in- 
surance company seek an interview 
with the insured for the purpose of 
compromising a claim whether dis- 
puted or not without incurring lia- 
bility for the whole amount in con- 
troversy. We think an insurance 
company may make an honest effort 
to compromise a _ disputed policy 
Claim, or even one that it believes 
has been forfeited by some conduct 
of the insured before the loss, for 
which it was in no wise responsible, 
without being prejudiced if it fails in 
the effort. Many times disputes arise 
between the insurer and the insured 
as to the validity of the policy, one 
contending that there is no liability, 
while the other insists on the pay- 
ment of the full amount stipulated in 
the contract; and we can think of no 
good reason why the parties should 
not be permitted to meet and talk the 
matter over without prejudice to the 
rights of either’’). 

17. Ill—Traders’ Mut. L. Ins, Co. 
v. Johnson, 200 Ill. 359, 65 NE 634 
[aff 101 Ill. A. 559]; Chicago Guar- 
anty Fund L. Soe. v. Wilson, 91 Ill. 
A. 667. 

Ind.—Supreme Tent K. M. v. Vol- 
kert, 25 Ind, A. 627,57 NE 2038. 

Ky.—Mutual Protective Lieague v. 
Walker, 163 Ky.: 346, 173 SW 802. 

Minn.—Hendrickson Vv. Grand 
Lodge A. O. U. W., 120 Minn, 36, 138 
NW 946. 

Mo.—Reid vy. Brotherhood of R. 
Trainmen, (A.) 232 SW 185; Ceresia 
v. St. Guiseppe Mut. Aid Working 
Men’s Assoc., (A.) 211 SW S15 '-83) 
[cit Cyc]; Keys vy. National Council 
K. & L. S., 174 Mo. A, 671, 161 SW 345. 

N. Y.—Beil vy. Supreme Lodge K, 
‘M., 80 App. Div. 609, 80 NYS 751. 

[a]  Ilustration.—Where insurer, 
having full knowledge of alleged mis- 
representations as to insured’s health 
and medical attendance, not only con- 
tinued to accept dues and assess- 
ments, but, after his death and the 
submission of proofs of death by 
the beneficiary, required the bene- 
ficiary to go to the trouble and ex- 
pense of having insured’s remains 
identified by means of photograph 
supported by the affidavit of the un- 
dertaker, insurer was estopped to de- 
fend on the ground of such false 
representations by insured. Reid v. 
Brotherhood of R. Trainmen, 
A.) 232 SW 185. 


(Mo.- 
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ciety, on forwarding blank proofs at the request 
of the beneficiary, informs him that no rights are 
thereby waived,’ or where such nonwaiver pro- 
vision is contained in the contract of insurance 
or laws of the society.1®° Nor is there any waiver 
where proofs are exacted pending an attempt to 
compromise the claim,?° or where neither the cer- 
tificate of insurance nor the laws of the society 
require such proofs to be furnished.** And where 
the society is liable in any event for assessments 
paid in, the fact that a beneficiary furnishes proofs 
of death and proseeutes an appeal before the ap- 
pellate tribunal of the society at some expense, after 
his claim for the full amount has been rejected be- 
cause of suicide, does not constitute a waiver of the 
suicide clause.22, So where death results from a 
cause expressly exempted by the terms of the con- 
tract, the action of the society in requiring the 
beneficiary to make proof of loss, have a guardian 
appointed for a minor beneficiary, and incur expense 
in meeting an officer of the society, does not estop 
it from denying liability.?* 

Want of knowledge of facts. Where, at the time 
of requiring or accepting proofs of claim, the society 
had no knowledge of the facts giving it a right to 
avoid or forfeit the contract, such right is not 
waived."4 

[§ 1382] h. Accepting or Collecting Money To Pay 
Claim. By accepting from a collateral organization 
a fund to be paid to the beneficiary of a member 
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who has died in det wulty it has been held that the 
society waives the default.2® On the other hand it 
has been held that, where a member of a subordi- 
nate council had forfeited funeral benefits under 
the laws of such council by nonpayment of dues, 
the forfeiture was not waived because of the fact 
that a voluntary unincorporated funeral benefit as- 
sociation, in which decedent’s council, with the other 
subordinate councils of the society, was a member, 
had paid’ the amount of the funeral benefits to such 
subordinate council.2@ It has also been held that 
the right to avoid the contract or to take advantage 
of a forfeiture is waived where the society, with 
knowledge of the facts, collects or levies an assess- 
ment for the purpose of creating a fund to pay bene- 
fits pursuant to the terms of the contract,?’ al- 
though there is authority to the contrary. 2s In 
any ‘event, where no assessment is specially made 
or appropriated to pay a particular loss, there is 
no waiver, although assessments are levied under; 
the provisions of the society’s charter and by-laws 
to replenish the policy funds generally.?® 

[§ 133] 7. Stipulations as to Contestability.*°° The 
certificate of insurance not infrequently contains a 
clause, variously worded, that after being in force a 
specified time it shall not be disputed or shall be in- 
contestable, or shall be incontestable except on speci- 
fied grounds, in which ease the society is estopped to 
assert any defense within the terms of the clause 
if the member survived the prescribed period.** 


[§§ 131-133 


18. Tuttle v. Iowa State Travel- 
ing Men’s Assoc., 132 Iowa 652, 104 
NW 1131, 7 LRANS 223; Ridgeway: 
v. Modern Woodmen of America, 98 
Kan. 240, 157° P 1191, LRAI917A 
1062; Showalter v. Modern Woodmen 
of America, 156 Mich. 390, 120 NW 
994; Wenom y. National Council K. 
& U. S., 204 Mo. A. 547, 223 SW 824. 

ig. Summerlin v. American Fra- 
ternal Stars, 202 Mich. 154, 167 NW 
844; Wenom v. National Council K. 
. & L. S., 204 Mo. A. 547, 223 SW 824; 
Security Ben. Assoc. v. Webster, 
(Tex; Civ. A.) 230 SW 219; Jones v. 
Modern Brotherhood of America, 153 
Wis, 223, 140 NW 1059. 

{a] Such provision is valid.—Se- 
curity Ben, Assoc. v. Webster, (Tex. 
Civ. A.) 230 SW 219. 

20. Hughes v. Wisconsin Odd Fel- 
lows’ Mut. L. Ins. Co., 98 Wis. 292, 
73 NW 1015. 

21. Dillon v. National Council K. 
& ils, 1S, 48 TI TAs 120 faft, 244 Ti. 
202, 91 NE 417]. 

22. Voelkel v. Supreme Tent K. 
M. W., 116 Wis. 202, 92 NW 1104. 

23. Knights & Ladies of Columbia 
Ins., Order y. Shoaf, 166 Ind. 367, 77 
NE 738. 

24. Van Woert v. Modern Wood- 
men of America, 29 N. D, 441, 151 
NW 224; Security Ben. Assoc. v. 
Webster, (Tex. Civ. A.) 230 SW 219. 

[a] Misrepresentation or breach 
of warranty.—(1) Acceptance of 
proofs of death is not a waiver of 
false warranties, where the falsity 
was not known to the society. Van 
Woert v. Modern Woodmen of Amer- 
ica, 29 N. D, 441, 151 NW 224. (2) 
Defendant benefit association’s re- 
quirement of additional proof of loss 
was not a waiver of misrepresenta- 
tion by insured as to previous con- 
sultation of physicians, where the as- 
sociation had no knowledge at the 
time of calling for the additional 
proof that such representation in the 
application was false. Security Ben. 
Assoc. 40 Webster, (Tex. Civ. A.) 230 
SW 21 

Merect of want of knowledge of 
facts authorizing avoidance or for- 
feiture generally see supra § 113. 

25.‘ Littleton v. Wells, etc., Coun- 


cil No. 14 J, O..U..A..M., 98 Md.. 453, 
56 A 798. See also Stiefel v. Amal- 
gamated Sheet Metal Workers’ Local 
Union No. 73, 208 Ill. A. 121 (certifi- 
cate to the “international alliance” 
that deceased was in good standing 
and thereby obtaining a specified sum 
for beneficiary). 

26. McClenaghan v. Cincinnatus 
Council, 20 Pa. Super. 229. See to 
same effect Hummer y. Roseville 
Council “Now 6800 cS: ©. v Ui Aces Mis 
Pa, Dist! 258.1 Dauph. Co: 121. 

27. Pfeifer v. Supreme Lodge B. 
SBS. 173 N.Y. 418) -66 Ny 08: 
And see Warnebold v. Grand Lodge 
A. O. U. W., 83 Iowa 28, 48 NW 1069 
(where, after default, the delinquent 
dues were paid to the society which, 
after the member’s death, made an 
assessment to pay the loss). 

28. Swett v. Citizens’ Mut. Relief 
Soc., 78 Me, 541, 7 A 394 (where mem- 
ber obtained admission to society by 
misrepresenting his age). 

29. Hughes vy. Wisconsin Odd Fel- 
lows’ Mut. L. Ins. Co., 98 Wis. 292, 
73 NW 1015. 

30. Generally see Tas rance § 647; 
Life Insurance §§ 276-28 

31. Ala.—Sovereign casa Ww. O 
W.v. Alford, 210 Ala. 378, 38 S 130. 

Ark.—Sovereign Camp Ww. Oy We av 
Arthur, 144 Ark. 114, 222 SW 729. 

Ill.— Loyal Americans of Republic 
v. Mayer, 137 Ill. A: 574, 

Ind.— Kline vy. National Ben. Assoc., 
111 Ind, 462, 11 NE 620, 60 AmR 703. 

Kan. —-Supreme Court of Honor v. 


Updegraf, 68 Kan. 474, 75 P 477, 1 
AnnCas 309. 

Mo.—Brittenham Vv. Sovereign 
Camp W. O. W., 180 Mo. A. 5238; 167 
SW 587. 


N. Y.—Wright v. Mutual Ben. L. 
Assoc., 118 N.Y, 2387, 238 NE 186, 16 
AmSR 749, 6 LRA 781. 

Ss. C.—Kammer v. Supreme Lodge 
Ke . Paeo a Se Cm Ouran Goon sats 

And see cases infra this section. 

[a] Rule applied.—Where both 
the policy, which provides that it is 
incontestable except for fraud, and 
the application state, the one by ex- 
press words and the other by clear 
implication, that the consideration 
has been paid, insurer is estopped to 
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deny payment as against the bene- 
ficiary, and the policy is enforceable 
by the latter, notwithstanding part of 
the premium was not in fact paid,’ 
but instead orders were given there- 
for by insured on his employer, who 
at his request refused to pay them, 
and although the orders stipulated 
that if they were not paid insured’s 
rights were thereby forfeited. Kline 
v. National Ben. Assoc., 111 Ind. 462, 
11 NE 620, 60 AmR 703. 

{[b] Particular clauses construed. 
—(1) Where a certificate, issued in 
1895, contained a clause providing 
that the certificate should be incon- 
testable “after one year from date 
hereof, provided the Sovereign to 
whom issued has complied with all 
the requirements hereon,” a ground 
of forfeiture existing in April, 1914, 
was not available to insurer, where 
the member continued thereafter to 
make the payments required and 
died while in good standing in 1919. 
Sovereign Camp W. O. W. y. Alford, 
210 Ala. 378, 98 S 180. (2) A mem- 
ber lost all rights and benefits under 
his certificate under the society’s 
laws ipso facto upon his conviction 
of murder, so that he was no longer 
a member “in good standing,’ within 
the by-laws providing for incontesta- 
bility where the certificate has been 
in force for five consecutive years 
immediately preceding the member’s 
death “while. in good standing; for 
the phrase “in good standing” not 
only implies that insured should be a 
member of the order at the time of 
his decease, but that he should have 
a good reputation therein. Overton 
v. Sovereign Camp W. O. W., 206 Ala. 
584, 91 "S485, 23° ALR 337, (3) 
Where a member engages in a pro- 
hibited occupation without giving no- 
tice to the society and paying the 
additional premiums necessary to 
prevent forfeiture, the contract be- 
comes null and void, and recovery 
cannot be had under a by-law pro- 
viding that payment of a certificate 
in force for a specified time shall not 
be contested, save on_ specified 
grounds, where at his death a mem- 
ber is in good standing. Brittenham 
v. Sovereign Camp W, O. W., 180 Mo, 


§§ 133-134] 


Such clause is valid,®? and is to be liberally con- 
strued in favor of insured.3* The clause has been 
held to cover the defenses of false representa- 
tions in the application,*+ or fraud on the part of 


the member or his beneficiary,?> unless such de- - 


fense is excepted in the clause.** But to preclude 
the defense of fraud the stipulation must be ex- 
pressed in terms that are clear and unambiguous.** 
Moreover, it has been held by some authorities that, 
where a certificate is void ab initio because of false 
representations in the application, it is never in 
force, and cannot be validated by an incontestable 
clause.** The clause has also been held to relate 
‘only to conditions existing at the time the certifi- 
‘eate was issued and not to subsequent breaches of 
the contract.°° Where, in a suit on a certificate, 
the society asserts a lien charge on the amount of 
the certificate, an incontestable clause has no ap- 
plication, since defendant is not contesting the pay- 
ment of the certificate, but merely disputing the 
correctness of the amount claimed.*° 

Computation of period. Where a certificate is 
issued which, after a certain period of time, is in- 
contestable, a change of beneficiaries followed by 
the issuance of a new certificate does not start anew 
the running of the limitation period, but such period 
commences from the date of the original certifi- 
cate.*1 Under a certificate providing that it shall 
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be incontestable after two years except for fraud 
or material misstatements, the certificate is incon- 
testable, except for fraud, in an action commenced 
more than two years after the issuance of the cer- 
tificate, although insured died eighteen months after 
its issuance.*? 

Statutory provisions. In some jurisdictions the 
statute provides that life insurance policies shall 
be incontestable after the lapse of a specified time, 
or requires such policies to contain an incontestable 
clause ;** but these provisions have been held inap- 
plicable to fraternal benefit societies;44 and where 
such is the ease, a-certificate is incontestable only 
when, and to the extent, provided in the contract.*® 

Effect of exception of particular risks. A provi- 
sion that the certificate shall be incontestable after 
a specified period will be given effect where the so- 
ciety contests the right of recovery under a provi- 
sion exempting it from lability for suicide,*® or 
from death resulting from the member’s violation of 
law.4* On the other hand it has been held that a 
provision exempting the society from lability if the 
member dies ‘‘at any time’’ in consequence of his 
criminal act is operative, although there is an in- 
contestable clause, and the death of the member 
in consequence of such act on his part occurs after 
the time when the incontestable clause becomes 
effective.*® 


VII. BENEFITS AND BENEFICIARIES 


[§ 134] A. Status of Beneficiary and Nature of 
Rights in General. The policy or certificate of a 
fraternal benefit insurance society is the contract 


A. 523, 167 SW 587. To same effect ep: 


Wright v. Mutual Ben, 


which measures the rights of the parties, and the 
beneficiaries take under the contract and not by in- 
heritance,*®? but a beneficiary’s rights do not depend 


Life] v. Supreme Lodge K. P., 91 S. C. 572, 


‘jin a certificate that 


Sovereign Camp W. O. W. vy. Arthur, 
144 Ark. 114, 222 SW 729. 

32. Zink v. Supreme Lodge K. P., 
217 Ill. A. 54; Loyal Americans of 
Republic v. Mayer, 137 Ill. A. 574; 
Wright v. Mutual Ben. L. Assoc., 118 
N. Y. 237, 23 NE 186, 16 AmSR 749, 
6 LRA 731; Sovereign Camp W. O. W. 
v. O’Neil, 86 Okl. 16, 205 P 755. 

[a] For example (1) a certificate 
providing that it is subject to the 
society’s by-laws and constitution 
which provide that when the policy 
has been in force more than five 
years immediately prior to insured’s 
death it shall be incontestable, ex- 
cept for death by the hands of the 
beneficiary named therein, and if it 
is clearly shown that the same was 
not by accident, is a valid and bind- 
ing provision and precludes other de- 
fenses’ Sovereign Camp W. O. W. vy. 
O'Neil, 86 Okl: 16,205 P 755. (2) 
A clause in a benefit certificate mak- 
ing the certificate incontestable after 
the lapse of a reasonable time for 
fraud in procuring it (Royal Circle 
vy. Achterrath, 204 Ill. 549, 68 NE 
492, 98 AmSR 224, 68 LRA 452 [aff 
106 Ill. A. 439]; Wright v. Mutual 
Ben. Life Assoc., 118 N. Y. 2387, ° 23 
NE 186, 16 AmSR 749, 6 LRA 731), 
(3) or because the beneficiary had no 
insurable interest in the member’s 
life (Wright v. Mutual Ben. L. As- 
soc., supra), is valid as creating a 
short statute of limitations, 

33. Royal Circle v. Achterrath, 204 
Til. 549, 68 NE 492, 98 AmSR 224, 63 
LRA 452 [aff 106 Ill. A. 439]; Sey- 
mour v. Mutual Protective League, 
155) ly Asc2d: 

34. National Annuity Assoc. v. 
Carter, 96 Ark. 495, 132 SW 633. | 

[a] MWiustration.—The provision 
“the benefits 
herein shall be incontestable from 
this date” renders insured’s false rep- 
resentations in his application for 


‘insurance as to his habits and health 


no defense in an action on the cer- 
tificate. National Annuity Assoc. v. 
Carter, 96 Ark. 495, 132 SW. 633. 


Assoc., 118 N. Y. 237, 23 NE 186, 16 
AmSR 749, 6 LRA 731 (a provision 
in a certificate that “no question as 
to the validity of an application or 
certificate of membership shall be 
raised, unless such question be raised 
within the first two years from and 
after the date of such certificate of 
membership and during the life of 
the member therein named,” embraces 
the defense of fraud of insured and 
beneficiary in obtaining the certifi- 
cate). 

36. Loyal Americans of Republic 
v. Mayer, 137 Ill. A. 574. 

37. Holland v. Supreme Council O. 
Ce) 64S Ne Le, 49:0) 3b A236 72 

38. Sovereign Camp W. O. W. v. 
Wernette, (Tex. Civ. A.) 216 SW 669. 

39. Peo. v. Supreme Lodge M. A. 
BO. 204° Tl. A. 569: 

40. Sovereign Camp W. O. W. v. 
Wirtz, (Civ. A.) 254 SW 6387 [aff 114 
Tex. 471, 268 SW 438]. 

41. Marshall v. Modern American 
Fraternal Order, 184 Ill, A. 224; Sey- 
mour vy. Mutual Protective League, 
Haha) EE eey’Al 

42. Krauza v. Golden Seal Assur. 
Assoc., 221 App. Div. 380, 223 NYS-143. 

43. See statutory provisions. 

44. Sovereign Camp W. O. W. v. 
Allen, 206 Ala, 41, 89 S 58; Supreme 
Ruler M. C, v. Darwin, 201 Ala. 687, 
79 S 259; Westerman v. Supreme 
Lodge K. P., 196 Mo. 670, 94 SW 470, 
5 LRANS 1114; Robertson vy. Frater- 
nal‘ Union of America, 85 S. C.. 221, 
67 SE 247; Sovereign Camp W. O. W. 
v. Nigh, (Tex. Civ. A.), 223 SW 291. 

45. Sovereign Campi) Wee Over WV. 
Nigh, supra; Sovereign Camp W. O. 


W. v.. Wernette, (Tex. Civ. A.) 216 
SW 669. 
46. Royal Circle v. Achterrath, 


204 Ill. 549, 68 NB 492, 98 AmSR 224, 
68. LAVAS 452: Pati L106. Tl: As. ' 439); 
Seymour Vv. Mutual Protective 
League, 155 Ill. A. 21; Mutual Pro- 
tective League v. McKee, 122 Ill. A. 
376 [aff 223 Ill. 364, 79 NE 25]; Su- 
preme Ct. of Honor v. Updegraf, 68 
Kan. 474, 75 P 477. See also Kammer 


75 SE 177 (holding that a provision 
in a certificate insuring a member 
of a particular class, making it non- 
contestable after three years from 
date, is not controlled by a by-law 
restricting the benefits where a mem- 
ber of that class commits suicide, 
etc., except as to members who have 
been in good standing for three years 
before their death, thus restricting 
recovery on a certificate which had 
not been in foree three years, al- 
though the member had been in con- 
tinuous good standing in the insur- 
ance department for three years, 
having been transferred from another 
class when the certificate was issued). 

{a] Thus rules which provide that 
certificates in force two years shall 
be incontestable except for fraud, 
violation of the constitution and laws, 
or failure to pay assessments, and 
also that benefits of a member who 
commits suicide will not be paid ex- 
cept in certain cases, are contradic- 
tory and should be: construed most 
favorably to insured, permitting the 
incontestable clause to prevail. Sey- 
mour v. Mut. Protective League, 171 
Ill, A. 114. 

Death from suicide as accepted 
risk generally see infra § 171-175. 

47. Hanisch vy. North American 
Union, 170 Ill. A. 79; Kelly v.. North 
American Union, 146 Ill. A. 611. See 
United Order G. C. v. Overton, 203 
Ala, 335, 88 S 59, 18 ALR 672 (dis- 
cussing but not deciding the point, 
the pleadings not bringing the terms 
of the policy to the notice of the 
court). 

Death from violation of law as ex- 
cepted risk generally see infra § 170. 

48. McCreighton Vv. American 
Catholic Union, 71 Pa. Super. 332. 

49. Mund v. Rehaume, 51 Colo. 
129, 117 P 159, AnnCasi913A 1243; 
Brady v. Mutual Ben, Dept. O. R. C., 
215 Ky. 177, 284 SW 1045; Wallace 
v. United Orcer of Golden Cross, 118 
Me. 184, 106 A 713; Devaney v. An- 
cient Order of Hibernians L. Ins. 
Fund, 122 Minn, 221, 142 NW 3816. 


166 [45 C.J.] 


upon his possession of such eertificate.°° The rights 
of the beneficiary attach and become vested imme- 
diately upon the death of insured ;°+ until then he 
ordinarily has no vested interest, but a mere ex- 
pectancy,®? subject to be defeated by a change of 
beneficiary,®* unless precluded by equities existing 
in favor of the original beneficiary.** 
cases, however, it has been held that, where there is 
nothing, either in the statutes or the laws of the 
society, or in the contract of membership, author- 


50. Supreme Lodge K. P. v. Fer- 
Tolliwessy Kan, 4915.24 60,7 133, 
LRANS 1777. 

51. Cal.—Supreme Lodge F. By, v. 
Price, 27 Cal, A. 607, 150 P 803. 

Colo.—Rose v. Brotherhood Loco- 


motive Firemen, etc., 80 Colo. 344, 
251.P 637. 

Ill.—Delaney v. Delaney, 175 Ii. 
187, 51 NE 961; Myers v. Modern 


Woodmen of America, 205 Ill. A. 45; 
Hodalski v. Hodalski, 181 Ill. A. 158; 
Goyt v. National Council K. & L. S., 
178 Ill. A. 377; Benton v. Brotherhood 
oh at Brakemen, 146 Ill. 570, 34 NE 
939. 
Iowa.—Holden vy. Modern Brother- 
hood of America, 151 Iowa 673, 132 
NW 329. 

Kan.—Sluder v. National Ameri- 
cans, 101 Kan. 320, 166 P 482, LRA 
1917F 631. 

Md.—Clayton y. Supreme Conclave 
1.0, 3,730 Md. 31,°99 A 949. 

Mass.—Carpenter y, Knights of Co- 
lumbus, 239 Mass. 287, 131 NE 863; 
Ryan v. Boston Letter Carriers’ Mut. 
Ben. Assoc., 222 Mass. 237, 110 NE 
281, LRA1916C 1130. 

Minn.—Tierney v. Modern Wood- 
men of America, 124 Minn. 540, 145 
NW 390; Hughes v. Modern Woodmen 
of America, 124 Minn. 458, 145 NW 
387. 

. N. Y¥.—Fink y. Fink, 171 N. Y. 616, 
64 NE 506. 

W. Va.—Hamilton v. McLain, 83 W. 
Va. 433, 98 SE 445. 

And see cases infra note 52. 
also supra § 30; and infra § 159. 
* 52. U. S.—Lamont v. Grand Lodge 
feu Sa) eG Att. 

Ala.—Ex' p. Mosaic Templars of 
America, 212 Ala. 471, 103 S 65 [rev 
Zo mada ACh A798) 208" SS". 63der Royal 
Neighbors of America y. Fortenberry, 
Bie “Adar 387,02 107 S'846*" Harris vv. 
Whittington, 207 Ala. 551, 93 S 526; 
Slaughter v. Grand Lodge, 192 Ala. 
801, 68 S 367. ’ 

Ariz.—McLennan vy. McLennan, 240 
P 339. 

Cal.—Hoeft v. Supreme Lodge K. 
ieee eal, ot) VAD Pe BS TEVA, 
174. 

Conn.—Neary v. Metropolitan L. Ins. 


See 


Co., 92 Conn. 488, 103 A 661, LRA 
1918F 306; Order of Scottish Clans 
vi Reich) ')'90 ‘Conn: 'b115' 97. A863; 


Supreme Colony U. O. P. F. v. Towne, 
87 Conn, 644, 89 A 264, AnnCasi916B 
181. 

Ga.—Dell vy. Varnedoe, 148 Ga. 91, 
95 SE 977. 

Ill.—Columbian Circle v.  Aus- 
lander, 302 Ill. 603, 1385 NE 53; De- 
laney v. Delaney, 175 Ill. 187, 51 NE 
961; Voight v. Kersten, 164 Ill. 314, 
45 NE 548 [aff 61 Ill. A. 42]; Benton 
v. Brotherhood of R. Brakemen, 146 
Tll. 570, 34 NE 939; Swift v. Railway 
Pass., etc., Mut. Aid, etc., Assoc., 96 
Ill. 309; Steen v. Modern Woodmen of 
America, 218 Ill. A. 152 [aff 296 Tl. 
104, 129 NE 546]; Myers v. Modern 
Woodmen of America, 205 Ill. A. 45; 
Fraternal Tribunes v. Teutsch, 170 
Ty AL 47; Ptacek: 'v." Pisa. 134 Tiina? 
155 [aff 231)Tll, 5622, 83 NE 221, 14 
LRANS 537]; Kirkpatrick v. Modern 


Woodmen of America, 103 Ill. A. 
ee Balder v. Middeke, 92 Ill. A. 
Ind.—Farra v. Braman, 171 Ind. 


529, 86 NE 843; Masonic Mut, Ben. 
Soc. v. Burkhart, 110 Ind, 189, 10 NE 
79, 11 NE 449; Bunyan v. Reed, 34 


For later cases, developments and changes in the law see cumulative Annotations, same title 
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interest.°> The 
relation toward 


In a few 


does not become 


Ind. A. 295, 70 NE 1002. 

Iowa.—Thomas v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Towa 1152, 183 NW 628, 15 ALR 1240; 
Cooper v. Order of R, Conductors, 156 
Iowa 481, 137 NW. 472; Holden. v. 
Modern Brotherhood of America, 151 
Iowa 6738, 132 NW 329; Shuman v. 
Ancient Order of United Workmen, 
110 lowa 642, 82 NW 331. ; 

Ky.—Bright vy. Supreme Council C. 
K. & L. A., 188 Ky. 388, 209 SW 379, 
38k ‘cits Cyc]; Hahn <v.') Supreme 
Lodge of Pathfinder, 1386 Ky. 823, 
125 SW. 259; Grand Lodge A. O. U. 
W. v. Denzer, 129 Ky. 202, 110 SW. 
882, 33 KyL 643. 

La.—Thompson vy. Amos Lodge No. 
1487 =Ge UW oO. F.,, 4 La, A. (Or- 
leans) 217. 

Md.—Clayton v. Supreme Conclave 
VOSA © 180) Mid 7 3d) GSE S40); 
Mathieu v. Mathieu, 112 Md. 625, 628, 
TioA Wie Lelt Crem. 

Mass.—Carpenter v. Knights of 
Columbus, 239 Mass, 287, 131 NE 863; 
Ryan vy. Boston Letter Carriers’ Mut. 
Ben. Assoc., 222 Mass. 237, 110 NE 
281, LRA1916C 1130; Atty.-Gen. v. 
Supreme Council A, L. H., 206 Mass. 
158, 92 NE 136; Marsh v. Supreme 
Council A. L. H., 149 Mass. 512, 21 
NE 1070, 4 LRA 382. 

Mich.—New Era Assoc. v, Kuyat, 
191 Mich. 646, 158 NW 119. 

Minn.—Knappen vy, Locomotive En- 
gineers’ Mut. L., etc., Ins. Co.; 166 
Minn, 828, 207 NW. 641; Tierney. v. 
Modern Woodmen, of America, 124 
Minn. 540, 145 NW 3:90; Hughes v. 
Modern Woodmen of America, 124 
Minn. 458, 145 NW 387; Richmond v. 
Johnson, 28 Minn. 447, 10 NW 596. 

Miss.—Liles v, Eubanks, 114 Miss. 
587, 75 S 447; Sykes v. Armstrong, 
111 Miss. 44, 71 S 262. 

Mo.—Claudy v. Royal League, 259 
Mo. 92, 168 SW 593; Grand Lodge A. 
O. U. W. v. McFadden, 213 Mo. 269, 
111 SW 1172; Masonic Beneyv. Assoc. 
v. Bunch, 109 -Mo.' 560,.19 SW 25; 
Goggin y. Mutual Aid Union, (A.) 243 
Sw 244; Ryan v. Woman’s. Ben. 
Assoc. of Maccabees, 209 Mo. A. 515, 
237 SW 224; Tuite v. Supreme For- 
est W.'C,, 198° Moy A. 619)°.187 “SW 
137; Jackson vy. Brotherhood of 
American Yeomen, 167 Mo. A. 19, 150 
SW 871; Supreme Council R. A. v. 
Heitzman, 140 Mo. A. 105, 120 SW 
628; Umbarger v. Supreme Council 
Re a, (CAS) VVS SSW LILO Smet” vy. 
Court of Honor, 1386 Mo. A. 434, 117 
SW 116; Ables vy. Ackley, 1383 Mo, A. 
594, 113 SW 698; St. Louis Police Re- 
lief Assoc. v. Strode, 108 Mo. A. 694, 
77 SW 1091; Grand Lodge A. O. U. 
W. v. Reneau, 75 Mo. A. 402. 

Nebr.—Ogden v. Sovereign Camp 
Ww. O. W., 78 Nebr. 804, 111 NW 797, 
78 Nebr, 806, 1183 NW 524. 

N. H.—Barton y. Provident Mut. 
Relief Assoc., 63 N. H. 535, 3 A 627. 

N. J.—Tepper v. Supreme Council 
Re Ace (Boe Na ads. ClO Oa kye a Den pAr oT ae 
fre on other grounds 61 N, J. Eq. 
47 A 460, 88 AmSR 449]. 

. Y.—Shipman vy. Protected Home 
Circle, 174 IN) 7¥.. 39.8). 67 NE. 83, ee 
LRA 347; Sabin v. Phinney, 134 N. 
Y. 423, 31 NE 1087, 30 AmSR 681; 
Hellenberg v.; Dist. No,.1 I. 0. BB, 
94 N. Y. 580; Kimball v. Lester, 43 
App. Div. 27, 59 NYS 540 [aff 167 
N: Y. 570 mem, 60 NE 1113 mem]; 
Matter of Gebert, 95 Misc. 477, 160 
NYS 782; Pollak v, Supreme Council 


38, 
N 


izing a change of beneficiaries without the consent 
of the original beneficiary, the latter has a vested 


society does not hold any fiduciary 
the beneficiary.66 The benefit cer- 


- tificate is merely evidence of the obligation of the 
society,°’ and the claim of those entitled to recover 
thereunder is a personal right, and not a lien upon 
specific property.°® 
teer and is bound by what the member does.*® 


The beneficiary is a mere volun- 
He 
a creditor on the death of the mem- 


RU AGS) OP MISGrZ 1 410) Ok NO. ora 
Tierney v. Perkins, 179 NYS 297. 

N. C.—Wooten y. Grand United 
Order Odd Fellows, 176 ‘N. C. 52, 96 
SE 654; Pollock v. Household of 
Ruth, 150 N. C..211, 63 SH:940. 

Oh.—Lentz v. Fritter, 92 Oh. St. 
186, 110 NE 637. 

Okl.—Grand Lodge K, P. v.. Moore, 
66 Okl.-142, 168 P 659; Hines v. Mod- 
ern Woodmen of America, 41 Okl. 135, 
137 P 675, LRAI915A 264. 

Pa.—Bell: v. Police Beneficiary 
Assoc., 270 Pa. 407, 113 A 417; Noble 
v. Police Beneficiary Assoc., 224 Pa. 
298, 73 A 336, 132 AmSR 783; Brown 
v. Ancient Order of United Work- 
men, 208 Pa. 101, 57 A 176; Birnie 
v. Most Excellent Assembly A. O, M. 
Py 21a. Distii1ag 

Ss. C.—Frain v. Fraternal Aid 
Union, 111 S. C. 334, 97 SE 836; Hun- 
ce v. Hunter, 100 S. -C.:517, 84 SE 

S. D.—Christenson vy. El Riad Tem- 
ple “A, AYeO. INVOMs S937) S, “DE 68) 
156 NW 581. 

Tenn.—Davis v. Davis, 136 Tenn. 
520, 190 SW 459; Littleton v. Sain 
Pe heey 461, 150 SW 428, 41 LRANS 

Tex.— Wirtz v. Sovereign Camp W. 
O, W., 114 Tex. 471, 268 SW 438 [aff 
(Civ. A.) 254 SW 637]; Richardson v. 
Faithful, (Civ. A.) 289 SW 1054; Su- 
preme Home A. O. P. vy. Price; (Civ. 
A.) 274 SW 1019 [aff (Commn. A.) 
285 SW 310]; Hunsucker y. Modern 
Brotherhood of America, (Civ. A.) 
273 SW 1020; Bills y. Bills, (Civ. A.) 
207 SW 614. 

Vt.—Modern Woodmen of America 
v. Headie, 88 Vt, 37, 90 A 893, LRA 
1915A 580. 

Wash.—Thomas y. Grand Lodge A. 
Ow Ue, W., 12 Wash, 500.4408 8822 
V. Va.—Hamilton v. McLain, 83 W. 

Va. 483, 98 SE 445. 

Wis.—Malancy v. Malancy, 165 
Wis. 642, 163 NW 186; Suelfiow v. Su- 
preme Lodge K. & L. H., 165 Wis. 
291, 162 NW 346. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo, 244, 
248 P 852, 252 P 1026. 

[a] “Just as there is no heir to 
the living (nemo est heres viventis) 
so the right of the beneficiary, qua 
beneficiary, accrues only upon the 
death of the member. The certificate 
by itself is only evidence of the con- 
tract between ‘the society and the 
member.” Columbian Circle vy. Mu- 
dra, 220 Ill. A. 231, 288 [aff 298 Ill. 
599, 182 NE 218]. 

Right to alter laws of society as 
against beneficiary see supra § 30. 

53. See infra § 159. | 

54. See infra § 161. 

5S er ra § 159. 

é ty.-Gen. v. Supreme Council 
A. L. H., 206 Mass, 158, 92 NB-136. 
And see Marcus v. National Council 
K. & L. S., 134 Minn. 338, 159 NW 
885 (holding that a fraternal society 
sustains no relation of trust toward 
one who seeks to enforce an alleged 
liability under a certificate of a mem- 
ber whom the society has undertaken 
to expel). 
57. Austin v. Royal League, 316 
apaiee 147 NE. 106 [rey 232 Ill. A, - 


58 Austin v. Royal League, supra, 
59. Atty.-Gen. y. Supreme Council 
A. L. H., 206 Mass. 168, 92 NE 140. 
} [a] Rule applied.—A beneficiary 


page and note number, 


§§ 134-135] 


ber, but his rights are governed by the laws of the 
society respecting the collection of benefits.®° 

[§ 1385] B. Eligibility of Beneficiary®:—1. In Gen- 
In the absence of any restriction imposed 
by statute or by the charter or laws of the society,®? 
a member who takes out a certificate of insurance 
may designate as beneficiary any person whom he 
sees fit,®* save in those jurisdictions where the bene- 
ficiary is required to have an insurable interest 
in the member’s hfe in order to entitle him to re- 


eral. 


ceive the benefits.®* 


Time with reference to which eligibility is de- 
Where a person’s eligibility as a bene- 


terminable. 


may not share in a trust fund on 
the footing that a by-law was void 
from the beginning when the exist- 
ence of that fund at the date of the 
death of the member under whom the 
beneficiary claims is owing to the ac- 
quiescence of the members generally, 
including the member under whom 
the beneficiary claims, in the valid- 
ity of the by-law and to the payment 
of assessments made by them on that 
basis. Atty.-Gen. v. Supreme Council 
A. L. H., 206 Mass. 168, 92 NE 140. 

60. Brady v. Mutual Ben. Dept. O. 
R. C., 215 Ky. 177, 284 SW 1045. 

61. Assignment of certificate to 
ineligible person see supra § 56. 

Disqualification of beneficiary by 
murder of member see infra § 177. 

62. See infra §§ 136-146. 

63. Ariz.—Gristy v., Hudgens, 23 
Ariz, 339; 203 P. 569, 572. [eit Cyc]. 

Cal.—Vawter v. Purdy, 29 Cal. A. 
G23, 40d decks 55.6, 

Ga.—Union Fraternal League v. 
Walton, 109 Ga. 1, 34 -SH 317, 77 
AmSR 350, 46 LRA 424; Grand 
Lodge K. P. v. Barnard, 9 Ga. A. 71, 
70 SE 678. : 

Minn.—Walter v. Hensel, 42 Minn. 
204 44 NW 57. 

Y.—Eckert v. Rochester Mut. 
Reliet Soc., 2 NYS 612. See Sinclair 
y. Fitzpatrick, 78 Misc. 60, 138 NYS 
272 (where such right was given by 
the by-laws). 

N. C.—Pollock vy. Household of 
Ruth, 156 N. C. 211, 68 SE 940. 

Pa.—Maneely Vv. ‘Knights of Bir- 
mingham, 115 Pa. 305, 9 A 41 [rev 
2 -Pa.)Co.,.339, 18 WklyNC 282]; Wol- 
pert v. Grand Lodge K. B., 2 Pa. 
Super. 564, 39 WklyNC 264; Jacobs v. 
Most Hixcellent Assembly A. O. M. 
P.,.9-Pa. Dist, 54 

R. L-—Supreme Council CG is 
v. Fitzpatrick, 28 R. I. 486, 68 A 367, 
125 AmSR 752. 

64. See infra § 147. 

65. Ga—Grand Lodge K. P. v. 
Barnard, 9 Ga. A. 71, 70 SE 678. 

T1l.—Columbian Circle v. Auslan- 
der,... 302, Ill.*. 608, (135. "NE 53%; [rev 
B22) VL As 62) < Modern Woodmen of 
America v. Allin, 301 Ill. 119, 133 NE 
677, 20 ALR 956 [aff 221 Ill, A. 203]; 
Women’s Catholic Order of Foresters 
v. Heffernan, 283 Ill. 429, 119 NE 426; 
Murphy v. Nowak, 223 Til, 301, 79 NE 
112, 7 LRANS 393; Pike County Mut. 
Life Assoc. v. Berry, 204 “TTT, VAL 316 ¢ 
Women’s Catholic Order of Foresters 
v. Heffernan, 206 Ill. A. 70 [aff 283 
Til. 429, 119 NE 426]; DeBenio v. 
Catholic Order of Foresters, 194 Ill. 
A. 616; Burr v. Royal League, aoe 
Till. A. 238; Supreme Lodge K. & 
Pieiy, Menkhausen, 106 Ill. A. 665 att 
909 Ill. 277, 70 NE 567, 101 AmSR 
239, 65 LRA 508]. 

Towa.—Cooper v. Order of R. Con- 
ductors, 156 Iowa 481, 187 NW 472. 

Ky.— Green v. Green, 147 Ky. 608, 
144 SW 1073, 39 LRANS 370, AnnCas 
1913D 688. 

La.—Thompson 
T4287 GEUT OF OR. 4. Lar’ AY ((Or= 
leans) 217. ; 

Mont.—Nitsche v. Security Ben. 
Assoc., 78 Mont. 532, 255 P 1052. 

Nebr.—Dworak v. Supreme Lodge 
WwW. B. F. A., 101 Nebr. 297, 163 NW 
471, AnnCasi918D 1153. 

N. J.—Anderson vy. Supreme Coun- 


vy. Amos Lodge No. 
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ficiary depends upon his sustaining a particular re- 
lation to the member, his eligibility is generally de- 
terminable as of the time of the member’s death,®* 
and if such relationship has terminated at the time 
of the member’s death the designated beneficiary 
loses his right to benefits.% 
nates as beneficiary a member of his family as such, 
a subsequent breaking off of the family relation be- 


So, if insured desig- 


death defeats the beneficiary’s 


Under this rule, if a wife is named as 


beneficiary, her right to the benefit is ordinarily 


ell Cee Buy Ls, 695: Nee J. EG; 1776, 60 
ALM Lafti st Oye NaS Bid. + 80: 67 A 
1103]. 

N. Y.—Kemp v. New York Produce 
Exxch., 34 App. Div. 175, 54 NYS 678. 

Oh.—Brotherhood of R. Trainmen 
v. Taylor, 9 von Cir. Ct mNees., 247529 
On Vein Ck, 

Pa.—De Grote v. De Grote, 175 Pa. 
50, 34 A 312 

‘Wis.—Thomas v. Covert, 126 Wis. 
5938, 105 NW 922, 3 LRANS 904, 5 
AnnCas 456. 

Ont.—Re Lloyd, 29 Ont. L. 312, 5 
OntWN 5, 14 DomLR 625. 

[a] Rule applied.—(1) A by-law 
providing that, in the absence of 
widow and children, a gratuity fund 
shall be paid to the next of kin of 
the deceased member within the limit 
of representation prescribed by the 
statutes contemplates payment to 
persons who shall be next of kin as 
prescribed by the statutes in exist- 
ence at the time of the member’s de- 
cease, although they were not under 
the statutes in existence at the time 
of the enactment of the by-law. 
Kemp v. New York Produce Exch., 
34 App. Diy. 175, 54 NYS 678. ; (2) 
A society issued a certificate to a 
member payable to defendant as his 
wife. At the time the certificate was 
issued the member was unlimited in 
his choice of a beneficiary, but at the 
time of his death the beneficiary was 
required to be some member of his 
family, or some one related to him by 
blood, or dependent upon him. De- 
fendant’s marriage to the member 
prior to the issuance was bigamous 
on the part of the husband, who sub- 
sequently secured a divorce from his 
first wife and was remarried to de- 
fendant. It was held that defendant 
was entitled to the proceeds of the 
eertificate. De Grote vy. De Grote, 175 
Pa. 50, 34 A 312. (3) Where a mem- 
ber designated as his beneficiary a 
woman whom he falsely stated to be 
his wife, and thereafter he married 
that woman on the death of his first 
wife, the designated beneficiary was 


'entitled to the benefit under a by-law 


of the society providing that, in the 
absence of beneficiaries, the wife 
should receive the benefit, even if it 
should be held that the designation 
of the wife was void. Columbian Cir- 
ear v. Auslander, 302 Ill. 603, 185 NE 


53 

[b] Second wife.—Where a certifi- 
cate is payable to the member’s wife, 
it is not restricted to the wife living 
at the time it is issued, but author- 
izes payment of benefits to the mem- 
ber’s second wife living at the time 
of his death. Modern Woodmen of 
America v, Allin, 221 Ill. A. 203 [aff 
301° Ill. 119, 133 NE 677]; Cooper v. 
Order of R. Conductors, 156 Iowa 481, 
137 NW 472. See Sherry v. Locomo- 
tive Engineers’ Mut. L., etce., Assoc., 
26 Oh, Cir. Ct. N. S. 426 (where, after 
the issuance of a certificate making 
benefits payable to the member’s 
“wife or his lawful heirs,’ the wife 
died, and insured remarried and pro- 
cured new certificates containing the 
same provision, the second wife was 
entitled to the benefits). 

{e] “Gegal heirs” or “heirs at 
Jaw.’—(1) Where the charter author- 
izes the designation of legal heirs as 


defeated by an absolute divorce,** and the same rule 
applies to a husband named as beneficiary and sub- 


beneficiaries, a member may desig- 
nate in his application any person 
who may be his heir when he dies, 
and may therefore designate col- 
lateral kindred. Williams y. Wil- 
liams, 10 KyL 37. (2) But see infra 
note 72 [b]. (3) The term “heirs- 
at-law” of a beneficiary, as used in 
the society’s by-law providing for 
the distribution of the proceeds of 
the certificate to insured’s ‘“heirs- 
at-law,” mean those who answered 
the description at the time of the 
death of insured. Anderson v. Su- 
preme Council C. B. L., 69 N. J. Ea. 
176, 60 A 759 [aff 70 ING ode Eq. 810, 
67 A 1103]. 

Disqualification of: 

Beneficiary by murder of member see 
infra <§)177: 
Wife as beneficiary by adultery see 

infra § 190. 

§ ead of change in law see infra 

66. Murphy v. Nowak, 223 Ill. 301, 
79 NE 112, 7 LRANS 393: Women’s 
Catholic Order of Foresters v. Heffer- 
nan, 206 Ill. A. 70 [aff 283 Ill. 429, 
119 NE 426]; Green y. Green, 147 Ky. 
608, 144 SW 1073, 39 LRANS 370, 
AnnCas1913D 683; Grand Lodge 1G 
Os UAW. Ve Child, 70 Mich. 163, 38 
NW 1; Lawson. y. United Benev. 
Assoc., (Tex. Civ. A.) 185 SW 976. 

67. "Conn.— Knights of Columbus 
v. Rowe,.70 Conn, 545, 40 A 451. 

Mass.—Spear v. Boston Police Re- 
lief Assoc., 195 Mass. 351, 81 NE 
196; Larkin v. Knights of Columbus, 
188’ Mass. 22, 73 NE 850, 

Mich. —Supreme Lodge O. M. P. 
Dewey, 142 Mich. 666, 106 NW i40, 
113 AmSR 596, 3 LRANS 334 
da tok aoe vy. Lister, 73 ‘Mo, A. 

N. Y.—Davin v. Davin, 114 App. 
Div. 396, 99 NYS 1012. 

68. Tll.—Pike County Mut. Life 
Assoc. y. Berry, 214 Ill. A. 316; Kirk- 
patrick vy. Modern Woodmen of Amer- 
ica, 103 Ill. A. 468. 

Ind.—Baggerly v. Supreme Tribe 
B. H., 85 Ind. A. 272, 153 NE 805. 

Iowa.—Thomas v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Iowa 1152, 183 NW 628, 15 ALR 1240. 

Kan,—Johnson Vv. Grand Lodge A, 
Oe) UG, Ol? Kans yay es tp Pa tao 
50 LRANS 461. 

Ky.—Green v. Knights & Ladies of 
Security, 147 Ky. 614, 144 Sw 1076; 
Green v. Green, 147 Ky. 608, 144 Sw 
eat 39 LRANS 870, AnnCasi913D 

Md.—Dittmaier v. Supreme Con- 
oye TOs. Her 13864 Mido cohen uoernuds 


Mass.—Savicezki v. Polish Nat. 
Kosciuszko Assoc., 159 NE 438; Tyler 
v. Odd Fellows’ Mut. Relief ‘ASsoc., 
145 Mass. 134, 13 NH 360. 

Mich.—Modern Woodmen of Amer- 
ica v. Patton, 229 Mich. 62, 201 NW 
225; Knights of Maccabees of World 
v. Brown, 186 Mich. 284, 152 NW 


1085; Dahlin v. Knights of Modern 
ee CraneEs 151 Mich, 644, 115 NW 
GO. 


Mo.—Order of R. Conductors v. 
Koster, 55 Mo, A. 186. 

Nebr.—Giffin v. Grand Lodge A. O. 
U. W., 99 Nebr, 589, 157 NW 112, 
LRA1916D 1168. : 

Oh.—Brotherhood of R. Trainmen 


j 
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sequently divorced,®® notwithstanding he pays the 
dues on the certificate after the divorce.”° 
a policy payable to the ‘‘wife and children’’ of the 
member, he being then unmarried, the benefits will 
go to his wife at the time of his death and not to 
On the other hand it has been 


his divorced wife.*! 


v. Taylor, 29 Oh. Cir. Ct.-171; Mahar 
v. Mahar, 19 Oh. Cir. Ct. N. S. 586.- 
Okl.—Atkeson v. Sovereign Camp 


W. O. W., 90 Okl. 154, 216 P 467, 32 
ALR 1108. 
Pa.—Williams’ App., 92 Pa. 69; 


AecKe Ve Mleyerhott, 16 WklyNC 

Tex. —Schonfield Nip Durner,,. 75, Dex. 
324,12 SW 626, 7 LRA 189; William- 
son v. Modern Woodmen of America, 
(Civ. A.) 237: SW 339; Appleby v. 
a Lodge S. H., (Civ. A.) 225 SW 

[a] Divorce is equivalent to a 
civil death, making the divorced wife 
a stranger and ineligible. William- 
son v, Modern Woodmen of America, 
(Tex. Civ. A.) 287 SW 339. 

[b] Death of member before de- 
cree becomes operative.—Where in- 
sured dies within six months after a 
decree of divorce is granted, when 
the decree becomes operative under 
the statute, the wife is not a di- 
vorced wife within a by-law deny- 
ing a divorced wife the right to pro- 
ceeds. Sovereign Camp W. O. W. v. 
Billings, 107 Nebr. 218, 185 NW 426. 

Claim of divorced wife as fiancée 
see infra § 139. 

69. Freeman, v. Barnett, 146 Miss. 
849, 112 S 161; Nitsche v. Security 
Ben. Assoc., 78 Mont. 532, 255 P 1052; 


Lawson y. United Benev. Assoc., 
(Tex. Civ. A.) 185 SW 976. 
70. Nitsche v. Security Ben. As- 


soc.,, 78-Mont. 532, 255 P 1052, 
71. Pike County Mut. Life Assoc. 
v. Berry, 214 Ill. A. 316. 


72. Cal.—Caldwell v. Grand Lodge 
We Wen iss i Gal! 195; 382 P781, 113 
AmSR’ 219, 2 LRANS 653, 7 AnnCas 
356; Courtois v. Grand Lodge A. O. 
U. 'W., ope aly one; Od> gee OT OLE 
AmSR 1387. 

Colo.—Overhiser v. Overhiser, 14 
ColowA la: b9UP To. 

Ind.—Farra y. Braman, 171 Ind. 
529, 86 NE 843. 


Iowa.—Schmidt v. Hauer, 139 Iowa 
531, 111 NW 966; White v. Brother- 
hood of American Yeomen, 124 Iowa 
293, 99 NW 1071, 104 AmSR 323, 66 
LRA 164, 2 AnnCas 350. 

Mass.—Elsey v. Odd Fellows’ Mut. 
Relief Assoc., 142 Mass. 224, 7 NE 
844, 

Mo.—Gibbs v. Knights of Pythias, 
173 Mo. A, 34, 156 SW 11. 

Pa.—Brown v. Ancient Order of 


United Workmen, 208 Pa. 101, 57 A 
176. 

Tex. — International Order of 
Twelve K. & D. T. v. Reynolds, (Civ. 


A.) 195 SW 330. 

[a] Rules discussed and recon- 
ciled.—(1) “It is a well-recognized 
rule ‘that a policy of life insurance 
or a designation of a _ beneficiary, 
valid in its inception, remains so al- 
though the insurable interest or re- 
lationship of the beneficiary has 
ceased, unless it is otherwise stipu- 
lated in the _ contract.’ Bacon on 
Benefit Societies, section 2538; Con- 
necticut Mut. L. Ins. Co. v. Schaefer, 
94 U.S, 457, 24 L. ed. 251. This rule 
has been held not to obtain, however, 
where the beneficiaries are restricted 
to the family, relations, or depend- 
ents, aS was the case in Tyler v, Odd- 
Fellows’ Mut. Relief Assoc, 145 
Mass. 134, 13 NE 360, relied upon by 
the appellee. There it was stipulated 
that payment should be made to the 
person designated by the member, 
‘provided such person was an heir or 
member of decedent’s family.’ This 
limitation was held to be controlling, 
and the wife, who was named as 
beneficiary and had been divorced, 
not being an heir or member of the 
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So under 


family of the deceased at the time of 
his death, was held incompetent as 
a beneficiary, and recovery was for 
that reason alone denied. Had the 
certificate before us been in terms 
payable to the wife or to the widow 
of the deceased, we think a divorce 
would have excluded the then wife, 
because of the absence of such rela- 
tionship at the time of death, but 
we have an entirely different case 
to deal with. It is also worthy of 
notice that Mr. White made no ef- 
fort to change his beneficiary, al- 
though he had the right to do so, 
and knew that his former wife was 
expressly named as his beneficiary 
in the certificate. A married woman 
named as beneficiary, in a policy of 
insurance on the life of her husband, 
is entitled to the proceeds of the 
policy, notwithstanding a divorce ob- 
tained by her before his death.” 
White v. Brotherhood of American 
Yeomen, 124 Iowa 293, 295, 99 NW 
1071, 104 AmSR 323, 66 LRA 164, 2 
AnnCas 350. (2) In a case arising 
in Iowa under a contract made with 
an Ohio society, the court, in point- 
ing out the distinction between the 
statutes of the two jurisdictions re- 
lating to benefit societies, says: “It 
will be observed that, by its word- 
ing, the Ohio statute confines the 
payment of death benefits to the wife 
and others, not including a divorced 
wife. The Ohio statute differs from 
the Iowa statute in this respect,— 
the Ohio statute reads that the pay- 
ment of death benefits shall be con- 
fined to persons of a certain class. 
Payment to persons outside of the 
classes enumerated in the Ohio stat- 
ute would be a violation of the law 
of the state which gave defendant 
company the right to exist. ... The 
Iowa statute merely says that no 
membership shall be issued to any 
person unless the beneficiary is in the 
class therein mentioned, while the 
Ohio statute -prohibits the payment 
of death benefits-to any person unless 
he belongs to the class therein men- 
tioned. This distinction has been 
recognized by the courts. ... Plain- 
tiff relies upon White vy. Brotherhood 
of American Yeomen, 124 Iowa 293, 
99 NW 1071, 104 AmSR 3238, 66 LRA 
164, and Schmidt v. Hauer, 139 Iowa 
531, 111 NW 966, for her right to re- 
cover as the divorced wife of in- 
sured; and these cases seem to sup- 
port her position. We are inclined to 
think, however, that these cases may 
be distinguished, by reason of the 
difference in the Ohio and Iowa stat- 
utes, The statutes of Iowa limit the 
class of persons who may become 
beneficiaries, and do not limit the 
class of persons to whom payment of 
benefits shall be confined, as does the 
Ohio statute. In the White case, and 
also in the Schmidt Case, we re- 
ferred to Tyler v. Odd-Fellows’ Mut. 
Relief Assoc., 145 Mass, 134, 13 NE 
360 with approval, but did not con- 
sider it in point. In the Schmidt 
case, we said: ‘There, the divorced 
wife of’ the member, named as bene- 
ficiary in the policy, was denied a 
recovery, but on the ground that the 
statutes of the state governing fra- 
ternal insurance associations, under 
which statute the defendant there 
charged was organized, as well as 
the laws of the association, forbade 
payment of benefits except “for the 
purpose of defraying the expenses of 
the sickness and burial of its mem- 
bers, and rendering pecuniary aid to 
the families of deceased members, 
or to their heirs.”’ ... The’ Massa- 
chusetts court said: ‘Assuming, then, 
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held that the designation of a beneficiary, valid in 
its inception, remains so, although the insurable in- 
terest or relationship of the beneficiary named has 
ceased, in the absence of some controlling statute 
or by-law, or contract provision on the subject,’? so 
that where the wife is designated by name, and the 


but not deciding, that the validity 
of a designation is to be deter- 
mined at the outset, with reference to 
the relationship then existing be- 
tween the member and his benefi- 
ciary, we think, to make it available 
after his death, there must then be a 
relation to the deceased such as is 
contemplated by the agreement of as- 
sociation and the by-laws relating to 
payment; and this view is strength- 
ened by a consideration of the stat- 
ute under which the corporation was 
organized.’ The Tyler case was 
really approved by us in the White 
case and the Schmidt case; but we 
said in the Schmidt case it was not 


in point, for the reasons’ there 
stated.” Thomas v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 


Towa 1152, 1175, 1177, 1178, 188 NW 
628, 15 ALR 1240. (3) “It should be 
observed and it is important to keep 
in view the fact that the laws of this 
association do not require the benefi- 
ciary to belong to one of the specified 
classes at the death of.the member 
when the rights of the beneficiary 
become vested. The charter of some 
beneficial associations have _ provi- 
sions of this character, but there is 
nothing in the one under considera- 
tion that will warrant such construc- 
tion. When, therefore, a member of 
this organization has designated a 
person as the beneficiary of a fund, 
eligible as such at the time, and a 
certificate is issued for her benefit, a 
contract is made which entitles the 


beneficiary to the fund at the death 


of the member, unless she is de- 
prived of it by the designation of an- 
other person as beneficiary or by her 
death prior to the death of the mem- 
ber. We concede there would be 
much force in the appellant’s posi- 
tion if the laws of the organization, 
instead of requiring the member to 
designate a person of one of the 
specified classes as a beneficiary, had 
provided that the recipient of the 
benefit should belong to one of the 
classes, or had used language show- 
ing that the beneficiary must belong 
to one of the classes at the maturity 
of the policy. The charter we are 
considering, however, will not bear 
this interpretation. The only condi- 
tion imposed by it on a beneficiary 
is that she belong to one of the 
specified classes at the time she is 
designated in the certificate as the 
person to whom the benefit shall be 
paid.’ Brown v. .Ancient Order of 
United Workmen, 208 Pa. 101, 105, 57 
A 176. (4) ‘“‘Appellant’s counsel cite 
and rely upon decisions of the courts 
of sister states in cases arising out 
of policies issued by mutual benefit 
societies wherein the wife of the in- 
sured had been made the beneficiary, 
but subsequently the relations of 
husband and wife were severed by 
divorce. In these cases it is true it 
was held that the divorce of the hus- 
band and wife terminated the latter’s 
rights as beneficiary, and thereafter 
she was not entitled, upon his death, 
to receive the benefits. These cases, 
however, are not applicable to the 
ease at bar, for the reason that the 
decisions therein depended upon, and 
in the main were controlled by, the 
rules and regulations of the society 
or association issuing the policy of 
insurance, which rules and regula- 
tions were quite different from those 
involved in this appeal.” Farra v. 
Braman, 171 Ind. 529, 544, 86 NE 843. 

[b] “Legal heirs.”—The heirs who 
are authorized to be designated are 
the legal heirs or distributees of the 
member at the time of the application 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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member makes no attempt after a divorce to desig- 
nate a new beneficiary, pursuant to the laws of the 
society, the divorced wife is entitled to the insur- 
ance,’* especially where she was induced by the so- 
ciety to continue payment of the member’s assess- 
ments on the assurance that she would be entitled 
There is not necessarily a conflict, 
however, in the different rules announced, even in 
the same jurisdiction, since the distinction in many 
eases rests upon different provisions of the laws of 
the various societies and the statutes under which 
In any event, it has been 
held that, where the divorced wife has a superior 
equity to the insurance over all other claimants, 
the divorce will not defeat her rights."¢ 
such rights be defeated by a divorce a mensa et 
thoro*’ or where the insurance is payable to ‘‘de- 


to the benefits.74 


they were organized.7® 


or designation. Elsey v. Odd Fel- 
lows’ Mut. Relief Assoc., 142 Mass. 
224, 7 NE 844. Compare In re Far- 
ley, 9 Ont. L. 517; Mearns v. An- 
cient Order of United Workmen, 22 
Ont. 34 (both holding that, where a 
certificate is payable to the “legal 
heirs” of the member, the heirs at 
law take as persone designate in 
the absence of anything in the con- 
text to show that the words “legal 
heirs’ were used in a different sense). 

Effect of subsequent legislation see 
infra § 136. 

73. Ark.— Walden v. 
172 Ark. 291, 288 SW 386. 

Cal.—Courtois vy. Grand Lodge A. 
OF FU, Wis, 1385) Calintd 52) 168 Pe O70 Si 
AmSR 1387 (where the wife was des- 
ignated by name, and the member 
made no attempt to substitute a 
beneficiary, although the society laws 
required the designation of a member 
of insured’s family, a blood relative, 
or a dependent’. 

Colo.—Overhiser v. Overhiser, 14 
Colo. A A459 sed by 

Ind.—Farra v. Braman, 171 .Ind. 
529, 86 NE 843. 

Iowa.—Schmidt v. Hauer, 139 Iowa 
531, 111 NW 966; White v. Brother- 
hood of American Yeomen, 124 Iowa 
293, 99 NW 1071, 104 AmSR 3238, 66 
LRA 164 (where the certificate is 
made payable to the wife by name, 
and the statutes permit certificates 
to be issued in favor of the mem- 
ber’s wife or legatee, and no attempt 
is made to change the beneficiary 
after the divorce).. 

Mich.—Ancient Order of Hiber- 
nians v. Mahon, 221 Mich. 213, 190 
NW 696. 

Or.—Somo vy. Supreme Court I, O. 
F., 83 Or. 654, 164 P 187. 

Pa.—Brown v. Grand Lodge A. O. 
U. W., 208 Pa. 101, 57 A 176; Balti- 
more, etc., R. Co. v. Simpson, 19 Pa. 
Dist. 1147. 

Wash.— Teed y. Brotherhood of 
American Yeomen, 111 Wash. 367, 190 
P 1005. 

W. Va.—Hamilton v. McLain, 83 W. 
Va. 433,98 SE 445. 

{a] Judicial adjustment of prop- 
erty in divorce proceedings does not 
deprive the wife, designated by name, 
Ancient Order of Hibernians v. 
Mahon, 221 Mich. 213, 190 NW 696. 

74, Snyder v. Supreme Ruler F. 
M. C., 122 Tenn. 248, 122 Sw 981, 
45 LRANS 209 [aff 227 U. S. 497, 33 
SGtme ona | Avi OGk iG lal Fa TNeedn ar: 
Brotherhood of American Yeomen, 
111 Wash. 367, 190 P 1005. 

75. See statutory provisions; and 
cases supra notes 72, 73. 

76. Leaf v. Leaf, 92 Ky. 166, 17 
SW 354, 854, 13 KyL 486 (where 
the wife had, by her own means and 
personal labor with the original cer- 
tificate in her possession, kept the 
insurance alive and had surrendered 
to her husband one half of the realty 
to which she had title, under the ex- 
press or implied agreement that she 
was to have the fund). 

77. Supreme Council A. L. H. v. 
Smith, 45 N. J. Eq. 466, 17 A 770. 
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Nor will 


78. See infra § 146. 

79. Grand Lodge K. P. y. Barnard, 
9 Ga. A. 71, 70 SE 678. 

80. Grand Lodge A. O. U. W. v. 
Child, 70 Mich. 163, 38 NW 1. And 
see Jacobs v. Most Excellent Assem- 
bly A. O. M. P., 9 Pa. Dist. 54 (hold- 
ing in effect that, where the member 
designates his fiancée as beneficiary, 
and there is nothing in the by-laws 
prohibiting such designation, the 
fiancée is entitled to the insurance if 


she is still such at the member’s 
death). 
81. U. S—Supreme Council R. A. 


v. Churlo, 263 Fed. 755; Supreme 
Lodge O. G. C. v. Terrell, 99 Fed. 330. 
Ariz.—Gristy v. Hudgens, 23 Ariz. 
Bag ne0s: 2) 569% 
Ark. — American 
Manes, 150 Ark. 


Ins. Union v. 
315, 234 Sw 496; 
Longer v. Carter, 102 Ark. 72, 143 
SW 575; Johnson vy. Knights. of 
Honor, 53 Ark, 255, 18 SW 794, 8 
LRA: 732; 

Ga.—Shinholser v. Henry, 151. Ga. 
23-7;- LOC SE 749s . A’ Doody Co. 
v. Green, 131 Ga. 568, 62 SE 984; 
Johnson y. Knights of Pythias, 14 
Ga. A. 61, 80 SE 213. 

I1l.—Johnson vy. Van Epps, 110 Ill. 
551 [aff 14 Ill. A, 201]. 

Ind.—Fuller v. Supreme Council R. 
A., 64 Ind. A. 49, 115 NE 3872, 

Kan.—Obrist v. Grand Lodge of 
Kansas A. O. U. W., 123 Kan. 616, 256 
Pa955. { 

Ky.—Peek y. Peek, 101 Ky. 428, 41 
Sw 434, 19 KyL 654. 

Mich.—Grand Lodge A. O. U. W. v. 
Beath, 150 Mich. 657, 114 NW_ 662; 
Cowin v. Hurst, 124 Mich, 545, 83 NW 
274, 838 AmSR 344. 

Minn.—Finch vy. Grand Grove U. A. 
O. D., 60 Minn. 308, 62: NW 384. 

Nebr.—Baker v. Hardy, 96 Nebr. 
377, 148 NW 80, 81 [cit Cyc]. 

N. H.—Knights of Honor v. Wat- 
son, 64 Ni 'H. 517, 15.A°125. 

N. J.—Sovereign’ Camp W. O. W. 
v. Muth, 91 N. J. Eq. 460, 109 A 853. 

N. Y.—Coulson v. Flynn; 181 N. Y. 
62, 73 NE’ 507; Maguire v. Maguire, 
59 App. Div. 143, 69 NYS 61. 

Oh.—Starr v. Knights of Maccabees 
oe Awiorldy, 6e Oh.Cirs- Ct NAS 473), 
2i-On:.. Cir (Cee 75% 

Pa.—Death Ben. Fund K. G. EF. v. 
Liberty Castle No. 39 K. G. E., 5 
Pa. Dist. 385. See Bomberger  v. 
United Brethren Mut. Aid Soc., 3 Pa. 
Cas. 293, 6 A 41 (where the amount 
of a mutual benefit certificate has 
been paid by the company to a bene- 
ficiary without insurable interest 
after written notice that the fund 
was claimed by the widow and heirs, 
but no claim was made by the widow 
in her capacity as executrix, she can- 
not, as executrix, recover such pro- 
ceeds from the company). 

W. Va.—Pleasants v. Locomotive 
Engineers’ Mut. L., etce., Ins. Assoc., 
TOW. Va. 889,73 SH. 976, 9977, Ann 
Cas1913H 490 [cit Cyc]. 

[a] Rule applied.—(1) The widow 
of a deceased member cannot raise 
the question of the ineligibility of 
the designated beneficiary. Johnson 
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pendents,’’ and after the divorce the wife remains 
dependent on the member.’® 
sures its members only in behalf of their wives, 
children, or other near relatives, a member may, 
unless expresslv forbidden, procure a certificate pay- 
able to his fiancée and designate her in the certifi- 
cate as his wife, and if the marriage takes place 
before his death, the society cannot avoid the policy 
because the beneficiary was not within the desig- 
nated class at the time of its issuance.’® 
member designates his fiancée as beneficiary, the 
breaking of his-engagement before his death defeats 
her right to the benefit.®° 

Who mzy question eligibility. Where restrictions 
are placed on the right to designate beneficiaries, 
it is generally held that no one but the society can 
question the eligibility of the person designated,** 


Although a society in- 


But if a 


v. Knights of Honor, 53 Ark. 255, 13 
SW 794, 8 LRA 732; Stake v. Stake, 
¥31 Til. A. 634"*[aff’ 228 111: 680, 81 
NE 1146]. (2) The widow cannot ob- 
ject to the designation of a lodge 
as beneficiary. Finch v. Grand Grove 
U. A. O. D., 60 Minn. 308, 62 NW 
3884. (2) Nor can she question the 
eligibility of an unlawful wife of 
the member as beneficiary. Starr v. 
Knights of Maccabees of World,_6 
Oh. Cit: “Ct’N. ‘S; 4738;°27 Oh.- Cir: Ct. 
475. See Hummer v. Roseville Coun- 
cil No. 680 J..O. U. A. M.; 7 Pa. Dist. 
258 (where a local council, upon the 
death of any of itS members, re- 
ceived from a beneficial association a 
certain sum, which sum was, by the 
constitution of the council, payable 
to the member’s wife if at the time 
of his death his dues had been paid 
and he was “beneficial,” otherwise 
the fund to be kept by the council, 
the widow of a member who was not 
“beneficial” at the time of his death 
could not recover the money from 
the council because it had no insur- 
able interest in the member’s life). 
(4) The member’s heirs cannot ques- 
tion the eligibility of the beneficiary. 
Taylor v. Hair, 112 Fed. 913; Mund v. 
Rehaymey sols Colo: L279. % 1ekT a Peto gs 
AnnCas1913A 1243; Johnson y. Van 
Hpps, LLO Ill. 551 [aff 14 Tl A. 201]; 
Munhall v. Daly, 87 Ill. A. 628; Death 
Ben. Fund K. G. BE. v. Liberty Cas- 
tle No. 89K. GBs, 46. Pa. Disty 385. 
(5) An heir at law of the holder of a 
benefit certificate, who is a member 
of a class from which insured might 
have selected a beneficiary, is with- 
out standing to question the validity 
of the designation of a beneficiary 
by insured. Schoales v. Order of 
Sparta, 206 Pa. 11, 55 A 766. (6) One 
of several cobeneficiaries of specified 
proportions of the fund cannot ques- 
tion the eligibility of a cobeneficiary. 
Knights of Honor vy. Watson, 64 N. H. 
517, 15 A 125. (7) One who has been 
named as beneficiary under an agree- 
ment that the fund shall be dis- 
tributed in a certain way cannot re- 
pudiate the trust because persons 
will thereby become beneficiaries for 
whom the member could not directly 
provide, the order having consented 
to the conditions on which she was 
named as _ beneficiary. Peek y. Peek, 
101 Ky. 4238, 41 SW 434, 19 KyL 654, 
(8) A parent of the member cannot 
object to the designation of a lodge 
as beneficiary. Bacon vy. Brother- 
hood of R. Brakemen, 46 Minn. 303, 
48 NW 1127. (9). The member’s 
brothers and sisters cannot question 
the beneficiary’s eligibility. Coulson 
vi Blynn,,.182 .N.Ys5 62; 73. NE 507. 
(10) The member’s” administratrix 
eannot question the eligibility of the 
member’s brother as _ beneficiary. 
Markey v. Supreme Council Cc. B. L., 
70 App. Div. 4, 74 NYS 1069. (11) 
According to the decisions of the su- 
preme court of Massachusetts, if a 
society issues a beneiicial certificate 
in favor of persons who are included 
in the statutory classes of benefi- 
ciaries, but are not included in the 
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at least where the sole parties to the contract are 
the society and the designated beneficiary,®? or 
where the contract, construed with the laws of the 
society, merely provides for payment to the benefi- 
ciary named in the certificate, and no one else.$* But 
the rule has been held inapplicable where the quali- 
fications of beneficiaries are fixed by statute,** or 
where provision is made for the payment of the 


classes covered by the constitution 
and by-laws of the society, a rival 
claimant of tiie benefit cannot set up 
lack of authority in the society. to 
make such persons beneficiaries. 
Tepper v. Supreme Council R./ A., 
61 N. J. Ba. 638, 47 A 460, 88 AmMSR 
449 [rey 59 N. J. Eq. 321, 45 A 111). 
(12) A reinsurer cannot take advan- 
tage of want of insurable interest in 
the beneficiary. American Ins. Union 
v. Manes, 150 Ark. 315, 234 SW 496. 

[b] Fraud.—To establish fraud in 
an act, some person must be injured 
thereby, so that the designation of a 
beneficiary, falsely stated to be the 
wife of insured, was not a fraud 
upon the heirs of insured or upon 
his legal wife, who might have been 
designated but who had no vested 
interest in the certifitate prior to 
the member’s death. Columbian Cir- 
ele v. Auslander, 302 Ill. 603, 135 NE 
=53. 

Right of original beneficiary to 
question eligibility of substituted 
beneficiary see infra § 159. 

g2.. Coulson. v. Flynn, 181 .N. Y. 
62, 73 NE 507; Mendelson vy, Gaus- 
man, 157 App. Div. 370, 142 NYS 293 
[aff 78 Mise. 457,139 NYS 947]; 
In re Milmine, 134 NYS 558. 

[a] Rule may be otherwise where 
there are parties to the contract other 
than the society and the designated 
beneficiary. Mendelson v. Gausman, 
157 App. Div. 370, 142 NYS 293. 

83. Knights of Maccabees of 
World v. Brown, 186 Mich. 284, 152 
NW 1085; Supreme Lodge O. M. P. 
v. Dewey, 142 Mich. 666, 106 NW 140, 
113 AmSR 596, 3 LRANS 334, 7 Ann 
Cas 681. : 

84. Grand Lodge A. O. U. W. v. 
Ehlman, 246 Ill. 555, 92 NE 962; 
Royal League v. Shields, 159 Ill. A. 
54 [aff 251 Ill. 250, 96 NE 45, 36 
LRANS 208]; Giffin v. Grand Lodge 
A. O. U. W., 99 Nebr. 589, 157 NW 
113, LURA1916D 1168. 

85. I1l1—Supreme Council R. A. v. 
McKnight, 238 Ill. 349, 87 NE 299 
{rev on another ground 140 Ill. A, 
421]; Sanders v. Grand Lodge A. O. 
U. W., 153 Tll, A. 7 [aff 246 Ill. 555, 
92 NE 962]. ; 

Kan.—Lodge v. Order of United 
Commercial Travelers, 120 Kan. 439, 
244 P 4. 

Me.—Grand Lodge A. O, U. W. v. 
Conner, 116 Me. 224, 100 A 1022. 

Mich.—Supreme Lodge O. M. P. v. 
Dewey, 142 Mich. 666, 106 NW 140, 
113 AmSR 596, 3 LRANS 334, 7 Ann 
Cas 681. 

N. Y.—Mendelson v. Gausman, 157 
App. Div. 370, 142 NYS 293 [aff 78 
Mise. 457, 189 NYS 947]. 

[a] Thus (1) where the laws of 
the society provide that if the bene- 
ficiary proves to be an unlawful one 
the benefits shall go to the member’s 
husband or wife, or other specified 
relatives in a certain order, the mem- 
ber’s husband has a direct interest 
which he is entitled to enforce, al- 
though the society admits its liabil- 
ity and is willing to pay the benefit 
to the beneficiary designated in the 
certificate. Supreme Lodge O, M. P. 
v. Dewey, 142 Mich. 666, 106 NW 

. 140, 1183 AmSR 596, 3 LRANS 334,-7 
AnnCas 681. (2) On the same prin- 
ciple, where the society’s laws pro- 
vide that in case of the member’s 
divorce from husband or wife who is 
named as beneficiary, and no other 
designation is made, the benefit shall 
be paid the same as though the des- 
ignated beneficiary had died before 
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or by requiring 


the member, the member’s *second 
wife may raise the question of the 
divorced wife’s right to the benefit, 
although the society admits liability. 
Knights of Maccabees of World v. 
Brown, 186 Mich. 284, 152 NW 1085. 

86. U. S.—Supreme Council R. A. 
v. Churlo, 263 Fed. 755. 

Ark.—Home Mut. Ben. Assoc. .v. 
Rowland, 155 Ark. 450, 244 SW 719, 
28 ALR 86; Longer v. Carter, 102 
Ark. 72, 148 SW 575. 

Colo.—Security Ben. Assoc. v. Ver- 
dery, 71 Colo. 150, 204 P 895. 

Ga.—Shinholser v. Henry, 151 Ga. 
237, 106 SE 719; Union Fraternal 
League v. Walton, 112 Ga. 315, 37 SE 
389; District Grand Lodge No. 18 
G.sU. 0; On Fic vi Gardner; 27) Ga. 
A. 145, 107 -SE 1774; Johnson -v. 
Knights of Pythias, 14 Ga. A. 61, 80 
SE 213. 

Ill.—Columbian Cirele v. Auslan- 
der, 302 Ill. 603, 135 NE 53; Farren- 
koph v. Holm, 237 Ill. 94, 86 NE 702; 
In re Stepan, 178 Ill. A. 227. 

Ind.—Supreme Lodge K. H, v. Bie- 
ler, 58 Ind. A. 550, 105 NE 244. 

Md.—Clayton v. Supreme Conclave 
I. O. H., 130 Md. 31, 99 A 949. 

Minn.—Anderson y. Royal League, 
130 Minn. 416, 153 NW. 853, LRA 
1916B 901, AnnCasi1917C 691. 

N. J.—Howard v. Commonwealth 
Ben. Assoc, 98 N. J. L.. 267, 118 A 
449;. Sovereign Camp W. O. W. v. 
Muth, 91 N. J. Eq. 460, 109 A 853. 

N. Y.—Coulson v. Flynn, 181. N. Y. 
62, 73 NE 507; Callahan v. Switch- 
men’s Union of North America, 189 
App. Div. 5, 177 NYS 351; Massey v. 
Mutual Relief Soc., 34 Hun 254 [aff 
102 N. Y. 523, 7 NE 619]; Harrison 
v.. Carr, 106 Misc. 369, 174 NYS 433; 
Tolson v. National Provident Union, 
460, 118 NYS 534 [aff 130 
App. Div. 884 mem, 114 NYS 1149 
mem (aff 198 N. Y. 535 mem, 92 NE 
1104 mem)]. 

S. D.—Christenson vy. El Riad Tem- 
ple A. A..O; Ni: M.S. 37 S.sD. 68,156 
NW 581. 

Tenn.—Snyder vy. Supreme Ruler F. 
M. C., 122 Tenn. 248, 122 SW 981, 45 
LRANS 209 [aff 227 U. S. 497, 33 SCt 
292, 57 L. ed. 611]; Alfsen v. Crouch, 
115 Tenn. 352, 89 SW 329. 

Wash.—Teed  v. 
American Yeomen, 111 Wash, 367, 190 
P 1005. 

W. Va.—Pleasants v. Locomotive 
Engineers’ Mut. L., ete., Ins. Assoc., 
70 W. Va. 389, 73 SE, 976, 977, Ann 
Cas1913E 490 [cit Cye]. 

Wis.—Ledebuhr v. Wisconsin Trust 
Co., 112, Wis. 657, 88 NW 607: 

See Sowiczki v. Modern Woodmen 
of America, 192 Mich. 265, 158 NW 
891 (the clerk of a local camp has 
been held not authorized to waive 
requirement), 

And see cases infra notes 87-91. 

[a], Tllustration.—Where a certifi- 
cate was made payable to the mem- 
ber’s friend whom he might desig- 
nate in his will, a by-law requiring 
the designation of a different bene- 
ficiary was waived. Ledebuhr. v. 
Wisconsin Trust Co., 112 Wis. 657, 
88 NW 607. 

[b] Estoppel by act of agent.— 
Where a certificate provides that ‘no 
agent or member or other party than 
the president or secretary of the 
said order’ shall have -the right to 
change the conditions of the contract 
or to agree to any modification 
thereof, the fact that agents of the 
society other than those mentioned 
knew that the person named as a 
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fund to some one else on failure to designate an 
eligible beneficiary.*® 

Estoppel or waiver as to right to object. 
right of a society to assert the ineligibility of the 
beneficiary under its laws and the contract of insur- 
ance may be lost by estoppel or waiver,®® as by issu- 
ing a certificate or accepting dues and assessments,** 


The 


rival claimants to interplead and 


beneficiary in a certificate did not 
belong to the class from which the 
member was authorized to make a 
selection would not estop the society 
from calling in question that _per- 
son’s right to the fund provided. for 
in the certificate. Union Fraternal 
League v. ‘Walton, 112' Ga; 315, 37 
SE 389. 

[ec] Estoppel or waiver not shown. 
—(1) Where a by-law restricts pay- 
ment of benefits to cousins of the 
member, to cousins of the first de- 
gree, the society is not estopped, by 
its description of a beneficiary in a 
certificate as a “cousin,” from setting 
up the defense that its action in nam- 
ing such person as a beneficiary was 
ultra vires, if the word “cousin” is 
to be construed as meaning a blood 
relation further removed than a first 
cousin. Rizzo v. Catholic Order of 
Foresters, 176 Ill. A. 165 [writ of 
error dism 274 Ill. 91, 113 NE 104}. 
(2) Where a by-law provided that 
if any designation of beneficiaries 
should fail, the benefit should be paid 
to certain specified relatives of the 
member, the issuance of a certificate 
of membership payable to “person 
named in will’ does not waive the 


| provision of the by-law that bene- 


fits shall be paid only to blood rela- 
tives or dependents of the member. 
Supreme Lodge K. H. v. Bieler, 58 
Ind. A. 550, 105 NW 244. (3) Under 
by-laws confining beneficiaries to cer- 
tain relatives, not including stepchil- 
dren, and members of insured’s fam- 
ily, the society is not estopped to 
object to a stepson as. such when the 
beneficiary is described as a member 
of insured’s family. De Roller v. 
Bohan, 211 App. Div. 46, 207 NYS 513. 
Special contract for payment of 
benefits to person ineligible as bene- 
ere see infra § 136 text and notes 
- fees Mee oe Ben. Assoc. 
v. Rowland, rk. 24 
28 ALR 86. "he ge ae 
olo.—Security Ben. Assoc, v. Ver- 
dery, 71 Colo. 150, 204 P 895, uf : 
Ill.—Bloomington Mut. Ben. Assoc. 
ve. Blhirey 120: TH.) 121, a Na 38t 466 
ane age [aff 24 Ill. A. 518). 1a Ee 
.—Clayton v. Supreme Concl 
I..0. Hi, 180..Mid. *81; 59 A 949, Bi 
Minn.—Anderson v. Royal League, 


130 Minn. 416, 153 NW _ 853 
1916B 901, AnnCas1917C 691, ’ is 
N. J.—Howard v. Commonwealth 


rig Assoc., 98 N. J. L. 267, 118 A 
N. Y.—Stronge v. Supreme Lod 
K. P., 189 N.Y. 346, 82 NE 433, 131 
AmSR 902, 12 LRANS 1206, 12 Ann 
Cas 941; Coulson v. Flynn, 181 N. Y. 
62, 73 NE 507; Callahan vy. Switch- 
men’s Union of North America, 189 
App. Div. 5, 177 NYS 351; Tramblay 
v. Supreme Council C. B. L., 90 App. 
Div. 39, 85 NYS 613; Tolson v. Na- 
tional Provident Union, 60 Mise. 460 
113 NYS 534 [aff 130 App. Div. gs4 
mem, 60 NYS 1149 mem (aff 198 N, 

Y. 535 mem, 92 NE 1104 mem)]. 
Pa.—Noble v. Police Beneficiary 
Assoc., 224 Pa, 298, 73 A 336, 132 
AmSR 783; Birnie v. Most Excellent 
oh Serna Ou SM Pe! 326. Radke Dist 
S. D.—Thristenson vy. El Riad Tem- 
ple ALiAy On NOMS, (B87 RS) Sp pss 
158 NW 81. j 
enn.—Snyder v. Supreme Rul 
M. C., 122 "Tenn, 248 122 Sw 9s: 
45 LRANS 209 [aff 227 U. S. 497. 3 
SC: 292\15 7) Lnuoderouidi ts ; 
Wash.—Teed v. Brotherhood of 
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paying the money into court,’* with knowledge of 
The acceptance of dues and assess- 
ments, however, will not in all cases estop the so- 
ciety to question the eligibility of a beneficiary.8®” 
Thus it has been held that, where the by-laws 
provide that if the designated beneficiary is in- 
eligible, the insurance shall be payable to the mem- 
ber’s widow and children, acceptance of assess- 
ments by the society,9® or payment of the fund 
into court,®! does not waive the provision making 
It has also been held 
that the society is not estopped to deny the right 
of a divorced husband as beneficiary under his 
wife’s certificate by the acceptance of dues from 
him with knowledge of the divoree,®? or by rejec- 
tion of his claim on the ground of misrepresentation 
and other réasons not specified, where the benefi- 
ciary was not misled to his injury by the failure to 
Moreover, the right 
to assert the ineligibility of a beneficiary cannot be 
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such beneficiary ineligible. 


set forth the other reasons.°?? 


American Yeomen, 111 Wash. 367, 190 
P 1005. 

[a] Iustrations.—(1) A _ benefi- 
ciary is entitled to the proceeds of a 
insured’s absence 
was unexplained for seven years, al- 
though such beneficiary had remar- 
ried and was not a beneficiary within 
the certificate when the action was 
prought, where the society accepted 
premiums on the certificate from her 
both before and after her remar- 
riage. Fordyce v. Modern Woodmen 
of America, 129 Wash. 364, 225 P 434. 
(2) Where a society issued a certifi- 
eate payable to the fiancée of a mem- 
ber, although the purpose of the 
jnsurance was to furnish protection 
for widows and orphans of such 
members, it was held that the so- 
ciety having received premiums could 
not avoid payment on the ground that 
the contract was ultra vires, where 
the statute under which the society 
existed permitted such person to be 
named as _ beneficiary. Christenson 
v. El Riad Temple A. A. O. N. M..S., 
37 S. D. 68, 156 NW 581. 


sg. U. S—Supreme Council R. A. 


v. Churlo, 263 Fed. 755; Taylor v. 
Hair, 112 Fed. 913. 
Colo.—Mund vy. Rehaume, 51 Colo. 


129, 117 P 159, AnnCas1913A 1243. 

Ga.—Shinholser v. Henry, 151 Ga. 
237,.106 SE 719, 

Tll.—Columbian Circle v. Auslander, 
302 Ill. 6038, 135 NE 53. 

N. H.—kKnights of Honor vy. Wat- 
son, 64° N. H. 517, 15 A 125. 

N. J.—Sovereign Camp W. O. W. 
vy. Muth, 91 N. J. Eq. 460, 109 A 853; 
Supreme Council O. C. F. v, Bennett, 
47 N. J. Eq. 39, 19 A 785 [rev on 
other grounds 47 N. J. Eq. 563, 22 A 
1055, 24 AmSR 416, 14 LRA 342]. | 

WwW. Va.—Pleasants v. Locomotive 
Engineers’ Mut. L., etc., Ins. Assoc., 
70 W. Va. 389, 73 SE. 976, AnnCas 
19136 490. 

Compare Crosby v. Ball, 4 Ont. L. 
496, 1 OntWR 545 (holding that pay- 
ment into court does not obviate the 
duty of the court to adjust rights 
between the rival claimants). 

g9. Ark.—Home Mut. Ben. Assoc. 


-v. Rowland, 155 Ark.’ 450, 244 SW 719, 


28 ALR 86. 

Colo,—Security Ben. Assoc. v. Ver- 
dery, 71 Colo. 150, 204 P 895. 

Ga.—District Grand Lodge No. 18 G 
U. 0. O. F. v. Gardner, 27 Ga, A. 145, 
107 SE 774. 

Me.— Grand Lodge A. O. U._W. v. 
Conner, 116 Me, 224, 100 A 1022. 

Md.—Clayton v. Supreme Conclave 
TO. BH. 130 Md. 31,99 A 949. 

Minn.—Meyer v. Grand Lodge O. 
S. H., 108 Minn. 25, 121 NW 235. 

N. J.—Howard v. Commonwealth 
Ben. Assoc., 98 N. J. L. 267, 118 A 
449. 

N. Y.—Stronge v. Supreme Lodge 
K. P., 189 N. Y. 346, 82 NE 433, 121 
AmSR 902, 12 LRANS 1206, 12 Ann 
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Cas 941; Coulson vy. Flynn, 41 Mise. 
186, 83- NYS 944 [aff 90 App. Div. 613 
mem, 86 NYS 1133 mem (aff 181 N. 
Y. 62, 73 NE 507)). 

Wis.—MecGough vy. Hogan, 175 Wis. 
607, 185 NW 174, 24 ALR 746. : 

[a] But knowledge of the officers 
of a subordinate lodge is not notice 
to the society as to beneficiaries 
named being ineligible, where the ap- 
plication provided generally that no- 
tice to such officers should not be 
notice to the society. District Grand 
Lodge No. 18 G. U. O. O. F.. v. Mor- 
ris, 26 Ga. A. 371, 106 SH 188. 

[b] In absence of knowledge (1) 
there is no waiver or estoppel. Dis- 
trict Grand Lodge No. 18 G. U. O. O. 
F. v. Morris, 26 Ga. A. 371, 106 SH 
188; Grand Lodge A. O.-U. W. v. 
Conner, 116 Me. 224, 100 A 1022; 
Meinhardt v. Meinhardt, 117 Md. 426, 
83 A 715, 716 [quot Cyc]; Meyer v. 
Grand Lodge O. S. H., 108 Minn. 25, 
121 NW 235; Callahan v. Switchmen’s 
Union of North America, 189 App. 
Div! *bd, -17TONYS'' 351.7 McGovleh” Ww. 
Hogan, 175 Wis. 607, 185 NW 174, 24 
ALR 746. (2) A society cannot be 
estopped to deny the right of one 
who lived illicitly with an insured 
member to the proceeds of the cer- 
tificate, because it received dues from 
the member, where it did not know 
until after his death that she was 
not his lawful wife. Meinhardt v. 
Meinhardt, supra. (3) Where a so- 
ciety issued a new Certificate’ upon 
false information as to the relation- 
ship of the beneficiary, and when 
sued paid the money into court and 
alleged that it would not have issued 
the. certificate if it had known the 
true relationship, there is no waiver 
or estoppel. McGough v. Hogan, 
supra. 

Knowledge of officers and agents as 
knowledge of society generally see 
supra § 114. 
Lawson v. United Beney. 
(Tex. Civ. A.) 185 SW 976. 

fa] Tllustration.—A society is not 
estopped to deny the rights of a di- 
vorced husband as beneficiary on his 
wife’s policy by accepting premiums 
thereon after divorce, since the pay- 
ment of the premiums may be pre- 
sumed: to’ have been for the _ benefit 
of the surviving children. Lawson 
v. United Benev. Assoc., (Tex. Civ. 
A.) 185 SW 976. 

90. Logan v. Modern Woodmen of 


| America, 1387 Minn. 221, 163 NW 292, 


2 ALR 1676. 

91. Logan v. Modern Woodmen of 
America, supra, 

92. Nitsche v. Security Ben. As- 
soc., 78 Mont. 532, 255 P 1052. 

93. Nitsche v. Security Ben. As- 
soc., supra. 

94. I1]1.—National Union y. Keefe, 
263 Ill. 453, 105 NE 319, AnnCas 
TONDO wil ROC Ge chy Ac. LOL): 
Grand Lodge A. O. U. W. v. Ehlman, 


(45. ©. dp 17k 


waived by acceptance of assessments or otherwise, 
where the qualifications of beneficiaries are pre- 
seribed by statute or the charter of the society.% 
Where a member holds a certificate payable to his 
order, and subsequent by-laws require him to sur- 
render the certificate and receive a new one pay- 
able to such beneficiary as he may designate from 
certain specified classes, the receiving of the pre- 
miums on the unsurrendered policy afterward is 
not a waiver of anything more than the return of 
the certificate and a designation of the beneficiary. 

[§ 136] 2. As Affected by Statute, Charter, or 
Articles of Association, and Constitution and By- 
Laws—a. General Rules. By statute in many juris- 
dictions, and by the charter or laws of most socie- 
ties, the liberal rule allowing a member to desig- 
nate whom he pleases as beneficiary is abrogated, 
and in nominating a beneficiary the member is re- 
stricted to certain classes of persons, such as wife 
and children, relatives, and dependents.®* Statu- 


246 Ill. 555, 92 NE 962; Royal League 
v. Shields, 159 Ill. A. 54 [aff 251 Ill. 
250, 96 NE 45, 36 LRANS 208]. 

_Iowa.—Thomas v. Locomotive Bn- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Towa 1152, 183 NW 628, 15 ALR 
1240; Richey vy. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW 276, LRA 
1918F 1116; Bush v. Modern Wood- 
men of America, 182 Iowa 515, 152 
NW 31, 162 NW 59. 

Kan.—Rollins v. Independent Order’ 
Brothers & Sisters of Consolation, 
124 Kan. -166, 257 P 754; Modern 
Woodmen of America v. Comeaux, 79 
Kan. 493, 101 P 1, 25 LRANS 814, 17 
AnnCas 865; Gillam v. Dale, 69 Kan. 
mi pths a 861. 

Md.—Meinhardt y. Meinhardt, 11 
Md. 426, 83 A 715. ee 
Ut Rens Teta, grand Lodge A. O. 

5 34 ebr. 589, 157 NW 118, 
Lp a 1168. ° ‘ 

. C.—Gregory v. Sovereign Cam 
W. O. W., 104 S. C. 471, 89 SE 391. e 

95. West v. Grand Lodge A. O. U. 
W.,'14 Tex. Civ. A. 471, 37 SW 966. 

96. See statutory provisions; cases 
infra this section; and §§ 137-146. 

{a] Particular provisions con- 
strued.—(1) A charter was construed 
to mean that the husband, wife, and 
chitdren might be named as_ bene- 
ficlaries whether they are or are not 
in need of pecuniary assistance, and, 
in enlarging the class from which 
a beneficiary might be named, to ex- 
clude members of the family not of 
the blood of insured and those not 
dependent upon insured and to in- 
clude any person of the blood of 
insured dependent upon ‘her. First 
Catholic Slovak Ladies’ Union of 
United States v. Florek, 210 Til. A. 
469. (2) Where the charter stated 
that one of its objects was to estab- 
lish a benefit fund to be paid on the 
death of a member “to his or her 
family, or to be disposed of as he or 
she may direct,” and a general law 
of the association provided that ap- 
plicant should enter on the exam- 
iner’s blank “the... names of the 
members of their family, or those de- 
pendent upon them, to whom they de- 
sire their benefit paid,’ and a cir- 
cular issued by the order stated that 
on the death of a member a certain 
sum should be paid “to the benefi- 
ciaries (members of his or her fam- 
ily),” it was held that the beneficiary 
must be dependent on insured or be 
a member of his family. Caudell v. 
Woodward, 96 Ky. 646, 29 SW 614, 
ho” ESV Tt 42) boeivlua bee. 2 (3 yeURts 
(1913) ec 617 § 1, permitting designa- 
tion of any beneficiary, when a cer- 
tificate ha& been issued and bene- 
ficiary named, and certain relatives 
and dependents are all dead, did not 
apply, where no certificate had pre- 
viously been issued, although the 
member had long been a member of 
the society, Lamothe y. Société 
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tory or charter restrictions of this nature are con- 
stitutional,°? and neither the society, nor a member, 
nor the two combined, can divert the fund from the 
classes prescribed,®® either. directly or indirectly,°® 
as by will;} the society has no power to issue a 


certificate payable to a person not 


Laurier, 244 Mass. 189, 138 NE 899. 

(4) Where membership was limited 

to employees of three departments of 

a city, it was within the exemption 

of Act April 6, 1893 § 4 (PB. L. p 9), 

providing that a voluntary assocla- 

tion confined to members and em- 
ployees of firms or corporations shall 
be exempt from such act, and a mem- 
ber of such association may name as 

beneficiary a person other than a 

member of his family, his heir, af- 

fianced husband, or affianced wife, or 
person dependent upon him. Thayer 

v. Thompson, 220 Pa. 241, 69 A 758; 

Wheeler y. Tolbert, 19 Pa. Dist. 845. 

(5) Shannon’s Code §§ 4030, 4232, 

providing that insurance on the life 

of a husband shall inure to the bene- 
fit of his widow and children or next 
of kin, does not apply to a certifi- 
cate issued by a benefit society. Pea- 
cock v. Joyce, 142 Tenn. 335, 219 SW 

350. (6) Where the charter stated 

its object to be ‘‘to insure pecuniary 

relief to the widow, orphans, or lega- 
tees of the deceased members,” and 
further provided that on the death of 

a member a certain sum should be 

paid to the person designated as 

beneficiary in the application for 
membership, the charter must be con- 

-strued as restricting the choice of a 

beneficiary to one of the three classes 

named. Grand Lodge O. F >) Me 

Iselt, (Tex. Civ. A.) 37 SW 3877. (7) 

A statute designating the class of 

persons to whom benefits “‘shall’’ be 

paid was held not to extend the class 
of persons entitled to benefits under 
the charter of the association which 
designated a more limited class, the 

“shall” being construed as 

“may.” Pettus v. Hendricks, 113 Va. 

$26, 74 SH 191. (8) Other provisions 

construed. Journeymen Butchers’ 

Protective, etc., Assoc. v. Bristol, 17 

Cal. sAs 5676, 120 .P 2787; Gibbs -v. 

Knights of Pythias, 173 Mo. A. 34, 

156 SW 11; Passaconaway Council v. 

Dow, 78 N. H. 580, 97 A 878; Bell 

v. Police Beneficiary Assoc., 270 Pa. 

407, 113 A 417; McClendon vy. John- 

son, (Tex. Civ. A.) 247 SW 665. 

[b] In Ontario it has been held 
that the act to secure to wives and 
children the benefit of life insurance 
applies to insurance in societies in- 
eorporated under the Benevolent So- 
cieties Act. Swift v. Provincial Pro- 
vident Inst., 17 Ont. A. 66 [overr Re 
O’Heron, 11 Ont. Pr, 422]. 

' Cross references: 

As of what time eligibility of bene- 
ficiary is determined see supra § 
135. 

Waiver and estoppel as to eligibility 
of beneficiary see supra § 135. 

Who may question eligibility of bene- 
ficiary see supra § 135. 

97. Machado y. Ellison, 35 Cal. A. 
337,169) bon 4. 

98. Ark.—Supreme Tribe B. H. v. 
Gailey, 117 Ark. 145, 173 SW 888. 

Cal.—Bennett v. Modern Woodmen 
of America, 52 Cal. A. 581, 199 P 343. 

Hawaii.—Camara v. Sociedade Lu- 
sitana Ben., 22 Hawaii 370. 

I11.—Columbian Circle v. Auslander, 
302 Ill. 608, 185 NE 53; National 
Union y. Keefe, 263 Ill. 453, 105 NE 
319, AnnCas1915C 271 .[rev_ 172 Ill. 
A. 101]; Sanders v. Grand Lodge A. 
O. U. W., 153 Ill. A. 7 [aff 246 Ill. 555, 
92 NE 962]. 

Iowa.—Bush v. Modern Woodmen 
of America, 182 Iowa 515, 152 NW 
31, 162 NW_ 59. 

Kan.—Lodge v. Order of United 
Commercial Travelers, 120 Kan, 439, 
244 P 4. 

Ky.—Green v. Green, 147 Ky. 608, 
612, 144 SW 1073, 39 LRANS 370, 


MUTUAL BENEFIT INSURANCE 


belonging to one 


AnnCas1913D 683 [cit Cyc]; Caudell 
v. Woodward, 15 KyL 638,96 Ky. 646, 
29 SW 614, 16 Kyl 742; Kentucky 
Masonic Mut. L. Ins. Co. v.» Miller, 
13 Bush 489. 

Md.—Meinhardt vy. Meinhardt, 117 
Ma. 426, 83 A 715, 717 [quot Cyc]. 

Mass.—Mather v. Boston, ete., Re- 
lief Assoc., 254 Mass. 90, 149 NE 617. 

Mo.—Pope v. Sovereign Camp W. 
O. W., 207 Mo. A. 598, 227 SW 907; 
Gibbs vy. Knights of Pythias, 173 Mo. 
A. 34, 156 SW 11; Wagner v. St. 
Francis Xavier Ben. Soc., 70 Mo. A. 
161, 

Nebr.—Dworak y. Supreme Lodge 
W. B. F. A., 101 Nebr. 297, 163 NW 
472, AnnCas1918D 1158 [quot 


Ts 
N. J.—Britton vy. Supreme Council 
R. A., 46 N. J. Eq. 102, 18° A_ 675, 19 
AmSR 376 [aff 47 N. J. Eq. 325, 21 A 
754]; Supreme Council A. L. H. v. 
Smith, 45 N. J. Eq. 466, 17 A 770. 

Oh.—Wegener v. Wegener, 101 Oh. 
St. 22, 126 NE 892. 

Okl.—Atkeson y. Sovereign Camp 
W: O. W., 90. Okl. 154, 216 P 467, 32 
ALR 1108. 

Pa.—Thayer v. Thompson, 220 Pa. 
241, 69 A 758. 

S. C.—Robinson v. Grand Lodge K. 
Pi 1384 SviG.86, 131.8) 774; 

Tex.—Lawson y. United Benev. As- 
soc., (Civ. A.) 185 SW. 976, 978 [quot 
Cyc]; Grand Lodge O. S. H. v. Iselt, 
(Civic AINBT SW 307; 

Ont.—Lints v. Lints, 6 Ont. L. 100, 
2 OntWR 550, 2 ComL 469. 

[a] Only interest member has is 
power of appointment, and this must 
be within the limits of the statute. 
Lamothe v. Société Laurier, 244 Mass. 
189, 138 NE 899; O’Brien v. Massa- 
chusetts Catholie Order of Foresters, 
220 Mass. 79, 107 NE 400. 

[b] Statute controls provisions of 
by-laws.—A stepdaughter named as 
beneficiary in the statute, but not a 
permitted beneficiary under the con- 
stitution and by-laws of the_ so- 
ciety, is entitled to recover, on the 
theory that the statute controlled. 
‘Gastring v. Sovereign Camp W. 
W.,. (Bex. Civ. <A.) 278 SW +310; 

99. Lamothe vy. Société Laurier, 
244 Mass, 189, 138 NE 899; Hawkins 
v. Duberry, 101 Miss. 17, 57.8 919; 
Gibbs v. Knights of Pythias, 173 Mo, 
A. 34, 156 SW 11. 

1. See cases supra note 99. 

Designation by will generally see 
infra § 151. 

2. Ark.—Supreme Tribe B. H, v. 
Gailey, 117 Ark. 145, 173 SW _ 888 
(holding, however, that, where there 
is no person in existence within any 
designated class, a designation, pur- 
suant to by-laws, of the member’s 
legal representatives, bearing the re- 
lationship to the member of ad- 


ministrator or executor, is not ultra 
vires). 
Cal.—Bennett vy. Modern Woodmen 


of America, 52 Cal, A. 581, 199 P 
_Ill.—Columbian Circle vy, Auslander, 
802 Tll. 608, 185 NE 538; Women’s 
Catholic Order of Foresters v. Hef- 
fernan, 206 Ill. A. 70 [aff 288 Ill. 429, 
119 NE 426]. 

La.—Walker v. Young Men’s St. 
Michael’s Mut, Aid, ete., Assoc., 148 
La. 961, 88 S 232. 

Me.—Supreme Lodge N. E. O. P. v. 
Sylvester, 116 Me, 1, 99 A 655, LRA 
1917C 925, 

Md.—Dittmaier v. Supreme Con- 
clave I. O. H., 185. Md. 312, 108.A 794. 

Mass.—Lamothe v. Société Laurier, 
244 Mass. 189, 188 NE 899; Kerr vy. 
Crane, 212. Mass, 224, 98 NE 783, 40 
LRANS 692. 


of those classes;? and the designation of a person 
thus ineligible as beneficiary is nugatory.® 
the society may, through appropriate legislation, re- 
strict the classes of persons to whom, by statute or 
charter, benefits may be paid,* it cannot enlarge 


While 


Mo.—Pope v. Sovereign Camp W. 


O.. W., 207% Mo. A., 593,227 SW 1907; 
Umberger vy. Modern Brotherhood of 
America, 162 Mo. A. 141, 144 SW 898; 
Loyd y. Modern Woodmen of Amer- 
ica, 113 Mo. A. 19, 87 SW 5380; Wag- 
ner y. St. Francis Xavier Ben. Soc., 
70 Mo, A. 161. 

Y. J.—Ryan vy. Firemen’s Mut. 
Benev. Assoc. No. 1, 77 N. J. L. 399, 


72 A 53. 
Oh.—Supreme Council C. B. L. v. 
McGinness,-59 Oh. St. 531; 53 NE 


54; National Mut, Aid Assoc, v. Gon- 
Ser, 43) Oh; Sto, ol Ne. dal Sitetesy. 
ele Mut. Ben, Assoc., 42 Oh. St. 
579. 

Pa.—Hoban vy. National 
S0¢,.).207 Pa; Dist) 153; 

Tex.—Lawson y. United Benev. As- 
soc., (Civ. A.) 185 SW 976, 978 [quot 
Cyc) 

Wis.—Groth v. Central Verein der 
Gegenseitigen Unterstuetzungs Ge- 
sellschaft Germania, 95 Wis. 140, 70 
NW 80. 

_Man.—Theobald vy. Winnipeg Musi- 
cians’ Assoc., 23 Man. 163, [1927] 1 
DomLR 51, [1926] 3 WestWkly 337 
[dism app [1926] 3 DomLR 305, 
[1926] 2 WestWkly 303]. 

3. Ga.—Union Fraternal League vy. 
Walton, 109 Ga. 1, 34 SE 317, 77 Am 
SR 350, 46 LRA 424. 

I11.—Columbian Circle v. Auslander; 
302 Ill. 603, 135 NE 53; Grand Lodge 
A. O, U. W. vy. Ehlman, 246 Ill. 555, 
92, NE 962; Norwegian Old People’s 
Home Soc. v. Wilson, 176 Ill. 94, 52 
NE 41 [aff 73 Ill. A. 287]; Women’s 
Catholic Order of Foresters vy. Hef- 
fernan, 206 Ill. A. 70. [aff. 283 TIL 
429, 119 NE 426]; Fraternal Tribunes 
v..Teutsch, 170 Ill, A. 47; Miller vy. 
Prelle, 122 Ill. A. 380. 

Iowa.—Weiditschka_ y. Supreme 
Tent K. M. W., 188 Iowa 183, 170 NW 
300, 175 NW 835; Bush vy. Modern 
Woodmen of America, 182 Iowa 515, 
152 NW 31,162 NW 59. 

_ Kan.—Modern Woodmen of Amer- 
ica _v. Comeaux, 79 Kan. 493, 101 P 1, 
25 LRANS 814, 17 AnnCas 865; Pil- 
cher v. Puckett, 77 Kan. 284, 94 P 
132, 17 LRANS 1083; Gillam y. Dale, 
69 Kan. 362, 76 P 861. 

ggproreGye is v. Anderson, 16 KyL 


Slavonic 


_ Mass.—Mather v. Boston, ete., Re- 
Ha Assoc., 254 Mass. 90, 149 NE 
Minn.—Meyer v. Grand Lodge O,. 
H., 108 Minn, 25, 121 NW 235.” 4 
Mo.—Dennis v. Modern Brother- 
hood of America, 119 Mo, A. 210, 95 


‘SW 967; Wagner v. St. Francis Xavier 


Ben. Soc., 70 Mo. A. 161. 

N. J.—Supreme Council A. L. H. v. 
Smith, 45 N. J. Eq. 466,17 A 770. 

N. Y.—Callahan v. Switehmen’s 
Union of North America, 189 App. 
Div. 5, 177 NYS 351: Mendelson v., 
Gausman, 157 App. Div. 370, 142 NYS 
293 [aff 78 Misc. 457, 189 NYS 9471: 
ee Vi oa 106 Mise. 369, 174 
I 33) i essiah v, Gr 
Misc, 30, 30 NYS 824. Sibi 2a 

Oh.—Wegner vy. Wegner, 101 Oh. St. 
22, 126 NE 892; Starr v. Knights of 
Maccabees of World, 6 Oh. Cir. Ct. 
Nice 4B at (Onis Chine Cts, Auras 

Pa.—Hummel y. Supreme Conclave 
I. O. H., 256 Pa. 164, 100 A 589; 
Stark v. Byers, 24 Pa. Co. 517. 

S. D.—Foss v. Petterson, 20 S. D. 
93, 104 NW 915. 

Tex.—McClendon vy.’ Johnson, (Civ. 
A.) 247 SW 665; Lawson v. United 
Beney. Assoc., (Civ. A.) 185 SW 976, 
978 [quot Cyc]. 

Ont.—Morgan v. Hunt, 26 Ont. 568, 

4. Me.—Grand Lodge A. O. U. W. 
v.. Conner, 116 Me. 224, 100 A 1022. 
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[§ 136 


§ 136] 


them.® On the other hand it has been held that, 
where the charter or organic law expressly de- 
clares what classes of persons shall be entitled to 
benefits, the society can neither restrict nor en- 
In the absence of statutory or 
charter restrictions a beneficial society ordinarily 
has power to prescribe what classes of persons shall 


large such classes.® 


be eligible as beneficiaries,’ and in 


Mo.—State v.. Knights of Father 
amb 164 Mo. A, 361, 144 SW 

N. J.—Tepper v. Supreme Council 
R. At, 59° No J. Eq: 321, 45 A 111° [rev 
on other grounds 61 N, J. Hq. 638, 47 
& 460, 88 AmSR 449]. 

Oh.—Wegener v. Wegener, 101 Oh. 
St.. 22, 126 NE 892; Hessenmueller 
Ve Sirilo, 23 "Ohne Cir’ Ct. ING, S35 313; 
Halle v. District Grand Lodge No. 2 
vO. BB Oh wir Ct IN. «S..83, 
24 Ohe (Cire + Ct. lL: 

Tex.—Green y. Grand United Order 
©. D.,. 106 Tex. 225,: 163 (SW: 1071, 
1076 [answering cert questions (Civ. 
A.) 163 SW 1068, and quot Cyc]. 

Wis.—McGough v. Hogan, 175 Wis. 
607, 185 NW 174, 24 ALR 746. 

[a] Rule applied.—(1) Where the 
statute under which an association 
Was incorporated authorized it to pay 


benefit funds levied by assessment. 


upon members to the ‘families or 
heirs’ of its members, it might, by 
its articles of incorporation, limit 
payments to the ‘families’ only of 
its members. Wegener v. Wegener, 
101° Oh. oSt.. 22, 6126: ° NE -89:2: (2) 
Rev. St. (1909) § 7109, providing that 
fraternal beneficiary associations 
“shall’ pay death benefits to certain 
enumerated classes, is not manda- 
tory; and an association may limit 
such benefits to blood relatives, mem- 
bers of insured’s family, and persons 
dependent on him. State vy. Knights 
of Father Mathew, 164 Mo. A. 361, 
144 SW 896. 

[b] In Tilinois (1) it has been held 
that the statutes relating to eligi- 
bility of beneficiaries must prevail 
over provisions of the constitution 
and by-laws of the society. Farren- 
koph vy. Holm, 237 Ill. 94, 86 NE 702; 
Wallace v. Madden, 168 Ill. 356, 48 
NE 181 [aff 67 Ill. A. 524]. Contra 
Rizzo v. Catholic Order of Forésters, 
176 Til. A. 165 [writ of error dism 
274 Ill. 91, 113 NE 104]; Szczukowski 
vy. Polska, 172 Tl. A. 192; Flannery v. 
Gleason, 133 Ill. A. 398. (2) Nor can 
the society enact by-laws which go 
beyond the powers contained in its 
charter or articles of association. Na- 
tional Union vy. Keefe, 263 Hl. 453, 
105 NE. 319, AnnCas1915C 271 [rev 
172 Ill. A. 101]; Grimme v. Grimme, 
198 Jill. 265, 64 NE 1088; Dunbar v. 
Royal League, 184 Ill. A. 1; Cerny v. 
Sesterska Podporujici Jednota, 146 
Ill, A. 590; Cerny v. Jednota Cesky 
Dam, 146 Ill. A. 518. (3) But a char- 
ter provision restricting the classes 
of persons eligible as beneficiaries is 
valid, although the statute under 
which the society was organized was 
broad enough to permit the designa- 
tion of persons excluded by the char- 
ter. Womens’ Catholic Order of For- 
esters v. Heffernan, 283 Ill. 429, 119 
NE 426 [aff 206 Ill. A. 70]; National 
Union v. Keefe, 263 Ill. 453, 100 NE 
219, AnnCas1915C 271 [rev 172 Ill. A. 
101, and dist Wallace v. Madden, 168 
Tll. 356, 48 NE 181 (aff 67 Ill. A. 
524)]; Murphy vy. Nowak, 223 111. 301, 
79 NE 112, 7 LRANS 393; Grimme v. 
Grimme, 198 Ill. 265, 64 NE 1088 [aff 
101 Ill, A.*389]; Norwegian Old Peo- 
ple’s Home Soc. vy. Wilson, 176 Il. 
94° 52°NE 41 [aff .73 Tl. A287]; 
Dunbar v. Royal League, 184 Ill. A. 1; 
Royal League v. Shields, 159 Ill. A. 
54 [aff 251 Ill. 250, 96 NE 45, 36 
LRANS 208]; Cerny v._ Sesterska 
Podporujici Jednota, 146 Ill. A. 590; 


Oerny v. Jednota Cesky Dam, 146 IIl. 
A, 518. 
5. Ga.—Union Fraternal League v. 


Walton, 109 Ga. 1, 34 SE 317, 77 
AmSR 350, 46 LRA 424, : 
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beneficiary.® 


the designation 
case it exercises 


Hawaii.—Camara Vi Sociedade 
Lusitana Ben., 22 Hawaii 370. 

Ill.—Women’s Catholic Order of 
Foresters v. Heffernan, 283 Ill. 429, 
119 NE 426 [aff 206 Ill. A. 70]; Na- 
tional Union y. Keefe, 263 Ill. 453, 105 
NE 319, AnnCas1915C 271 [rev 172 
Ill. A. 101]; Wallace v. Madden, 168 
Tl. 356, 48 NE 181 [aff 67 Ill.) A. 
524]; Cerny v. Sesterska Podporujici 
Jednota, 146 Ill. A. 590; Cerny v. 
Jednota Cesky Dam, 146 Ill. A. 518; 
Kirkpatrick v. Modern Woodmen of 
America, 103 Ill. A. 468. 

Mass.—Supreme Council v. 
140 Mass. 580, 5 NE 6384. 

N. J.—Tepper v. Supreme Council 
R. A., 59 IN. Je! Hae 4321 745A 114 fire, 
on other grounds 61 N. J. Eq. 638, 47 
A 460, 88 AmSR 449]. 

N. Y.—Di Messiah y. Gern, 10 Misc. 
30, 30 NYS 824. 

Oh.—Wegener v. Wegener, 101 Oh. 
St. 22, 126 NE 892; State v. Central 
Ohio Mut. Relief Assoc., 29 Oh. St. 
399; Hessenmueller v. Sirilo, 23 Oh. 
Cir. Ct. N. S. 313; Halle v. District 
Grand Lodge No. 2 I. O. B. B., 1 Oh. 
ae Crore SS e830 244 Oh: Ciry 1 Ct, 


Perry, 


Tex.—Green v. Grand United Or-. 


der s@:, IDs DOG AT ex) 2255) 163 3S W: 
1071, 1076 [answering cert questions 


(Civ. A.)) 163: SW 1068, and quot 
Cycll. 
6. Union Fraternal League v: Wal- 


ton, 109 Ga. 1, 34 SE 317, 77 AmSR 
350, 46 LRA 424; Camara yv. Sociedade 
Lusitana Ben., 22 Hawaii 370. 

7. Ga.—District Grand Lodge No. 
HUG! WT sOniO Es ye Gardner,) 27 1Ga- 
A, 145, 107 SH 774. 

Jowa.—Weiditschka  v. Supreme 
Tent K. M. W., 188 Iowa 183, 170 NW 
300, 175 NW 835. 

Mich.—Brinen vy. Supreme Council 
ao B. A., 140 Mich. 220, 103 NW 
603. F 

N. J.—In re Beidelman, 133 A 873. 

N. Y.—De Roller v. Bohan, 211 App. 
Div. 46, 207 NYS 513. 

Pa.—Feldman vy. Brith Achim Ben. 
Assoc., 86 Pa, Super. 409. 

Tex.—Mendez vy. Mendez, (Commn. 
A) 277 SW 1055 [rev (Civ. A.) 269 
Sw 142]. 

Wis.—Jones v. Mangan, 151 Wis. 
215, 221, 138 NW 618, AnnCasi1914B 
HI shCiteC yew), 

Ont.—Morgan v. Hunt, 26 Ont. 568. 

{a] Illustrations.—(1) Where a 
charter stated its object to be to af- 
ford relief to its members and their 
families, and to defray the expenses 
of their funerals or such other cases 
of distress as should be defined by 
the by-laws, and authorized the so- 
ciety to enact by-laws necessary for 
its government, and generally to do 
the matters lawful for its well-being, 
a by-law providing that at the death 
of a member ‘entitled to benefits” 
sixty dollars should be paid to his 
widow or legal representatives was 
within the power of legislating for 
the well-being of the society. St. 
Mary’s Ben. Soc. vy. Burford, 70 Pa. 
321. (2) Where a society is not pro- 
hibited by its charter or the law of 
the state in which such charter was 
granted from designating classes of 
persons who may be named as bene- 
ficiaries, a rule or law printed on the 
back of a certificate and expressly 
made a part thereof that only the 
husband or wife or persons related 
by consanguinity and dependent on 
the member shall be designated is 
binding and _ enforceable. District 
Grand Lodge No. 18 G. U. O. O. F. v. 
Gardner, 27 Ga. A. 145, 107 SE 774; 
District Grand Lodge No. 18 G. U. 
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that power the designation of a person not belong- 
ing to one of those classes is ordinarily ineffectual.® 
But if the person designated is within the classes 
specified the society has no right to reject him as 
However, it has been held that the 
society may by special contract recognize as valid 


of a person ineligible under the 


terms of its constitution and by-laws,!° where no 


QO. O. F. v. Morris, 26 Ga. A. 371, 106 
SE 188. (3) In the absence of a con- 
trary statutory regulation, a society 
can establish a rule that no wife ex- 
cept a lawful one may become a bene- 
ficiary in one of its policies. Mendez 
v. Mendez, (Tex. Commn. A.) 277 SW 
1055 [rev (Civ. A.) 269 SW 142]. 

8. Cal. — Journeymen Butchers’ 
Protective, etc., Assoc, v. Bristol, 17 
Cals TA 5765 57%, 120 ee 187 Leite ycr- 

Colo.—Love vy. Clune, 24 Colo. 237, 
50 P 34. 

Ill.—Szezukowski v. Polska, 172 Ill. 
A. 192; Royal League v. Shields, 159 
Wl, A. 54 ‘Pati 251: Tl, - 250; 96 NE 45, 
36 LRANS 208]; Flannery v. Gleason, 
133 Ill. A. 398; Kirkpatrick v. Mod- 
Hee Woodmen of America, 103 Ill, A. 

Ky.—Weisert v. Muehl, 5 KyL 285. 

Me.—Grand Lodge A. O. U. W. v. 
Conner, 116 .Me. 224, 100 A. 1022; 
Supreme Lodge N. E. O. P. v. Syl- 
pester, 116 Me. 1, 99 A 655, LRA1917C 

Mich.—Brinen y. Supreme Council 
ae B. A., 140 Mich. 220, 103 NW 

Minn.—Logan y. Modern Woodmen 
of America, 137 Minn. 221, 163 NW 
292, 2 ALR 1676; Middelstadt v. 
Grand Lodge O. S. H., 107 Minn. 228, 
120 NW. 37. 

Mo.—Missey v. Supreme Lodge K. 
& L. H., 147 Mo. A. 137, 126 SW 559; 
Wagner vy. St. Francis Xavier Ben. 
Soc., 70 Mo. A. 161; Grand Lodge 
O. H. v. Elsner, 26 Mo. A. 108; Sham- 
seis Benev. Soc. v. Drum, 1 Mo. A. 

N. H.—Grand Lodge A. O. U. W. v. 
Booth isl Ney Mawes 1.23 fA 5 802 

N. Y.—Wertheimer vy. Independent 
Order FE. S.J. 28 App. Div. 64, 50 
NYS 842. 

Oh.—Odd Fellows’ Ben. Assoe. y. 
Diebert;*2, Oh-4Ciry Ce46 2) 1 Oh. y@is. 
Dec, 589. “ 

16 


Pa.—Heyman  v. 
WkIYNC 212. 
Tex.—Lawson v. United Benev. As- 
soc., (Civ. A.) 185 SW 976. 
Wis.—McGough v. Hogan, 175 Wis. 
607, 185 NW 174, 24 ALR 746. 
Eng.—In re Phillips, 23 Ch. D. 235. 
Man.—Leadlay v. McGregor, 11 
Man. 9 


Ont.—Morgan v. Hunt, 26 Ont. 568. 
Que.—Dalziel vy. L’Ordre des For- 


Meyerhoff, 


Senet Catholiques, 53 Que. Super. 
[a] Beneficiary ineligible under 


constitution and by-laws of society 
cannot be designated by will. Law- 
son v. United Beneyv. Assoc., (Tex. 
Civ. A.) 185 SW 976. 

9. Supreme Assembly U. A. vy. 
Johnson, 109 Wash. 247, 186 P 1065. 


10. Story v. Williamsburg Masonie 
Mut. Beni Assoc.) 95m Nie nye mand 
Sons 


Schnook y. Independent Order 
of Benjamin, 53 N. Y. Super. 181 
(where, however, the society’s assent 
to the designation of an ineligible 
beneficiary was held not to appear); 
Jacobs v. Most Excellent Assembly 
AO. My Py, 9° Pa.sDist 542 But eee 
Pope v. Sovereign Camp W. O. W.,, 
207 Mo, A. 5938, 227 SW 907 (holding 
that a special dispensation by the 
sovereign commander, authorizing is- 
suance of the certificate in contro- 
versy, did not entitle the beneficiary 
named therein to the proceeds thereof 
if he was not entitled to be the Kene- 
ficiary under the by-laws of the so- 
ciety, even though the sovereign 2om- 
mander had authority to waive that 
provision by a special dispensation, 
where it appeared that before the 
dispensation was given the applica- 
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question of public policy is involved, and the char- | 
ter of the society does not clearly prohibit such 
So it has been held that the general 
provisions of the charter or constitution designating 
in a certain order the persons who may be bene- 
ficiaries will not render invalid the designation of 
A restriction as to- 
beneficiaries cannot be evaded by procuring a cer- 
tifieate in favor of an eligible person who secretly 
agrees with the member to take the fund as trustee 
for an ineligible person,'* but the trustee cannot 


contract.?? 


one not in the order named.‘ 


raise this objection.® 
Determination of eligibility. 


tion was corrected to show that the 
beneficiary was a dependent on. In- 
sured, which made him a lawful bene- 
eee. but which was contrary to the 
act). 

Waiver and estoppel as to eligibil- 
ity of beneficiary see supra § 135. 

Who may question eligibility of 
beneficiary see supra § 135. 

11. Gruber v. Grand Lodge A. O. 
U:. W., 79 Minn. 59, 81 NW 743; Shu- 
mega vy. First Catholic Slovak Union, 
61 Pa. Super. 126. 

[a] Rule applied.—Articles of as- 
sociation providing that in case of 
the death of a member the moneys 
due on his certificate should be paid 
to the person named jin the certifi- 
eate, when related to deceased or a 
member of his family or dependent 
on him, and in case such person was 
not TViving at the time to certain 
classes of relatives in a certain defi- 
nite order, and not otherwise, were 
not a limitation of the power of the 
association, so as to prevent it from 
recognizing a person not belonging 
to one of the prescribed classes as a 
properly designated beneficiary in the 
absence of fraud, there being no 
question of public policy involved. 
Gruber v. Grand Lodge A. O. U. W., 
79 Minn. 59, 81 NW 743. 

12. Folmer’s App., 87 Pa. 133; Shu- 
mega y. First Catholic Slovak Union, 


61 Pa. Super. 126; Menovsky v. Men-- 


ovsky, 19 Pa. Super. 427; Bodnarik v. 
National Slavonie Soc., 6 Pa. Dist. 
449; Snyder v. Supreme Ruler F, M. 
C., 122 Tenn. 248 122  SW..981,: 45 
LRANS 209 [aff 227 U. S. 497, 38 SCt 
292, 57 L. ed. 611). 

13. Donithen v. Independent Or- 
der of Foresters, 209 Pa, 170, 58 A 
142; Maneely y. Knights of Birming- 
ham, 115 Pa. 305, 9 A 41; Birnie v. 
Most Excellent Assembly A, O. M. 
P., 25 Pa. Dist. 742; Green v. Grand 
United Order O. F., 106 Tex. 225, 163 
SW 1071 [answering cert questions 
(Civ. A.) 163 SW 1068]. |. 

14, Gillam v. Dale, 69 Kan. 362, 76 
P 861. 

a See supra § 135 note 81 [a] 

16. Cal.—Sheehan y. Journeymen 
Butchers’ Protective, etc., Assoc., 142 
Cal. 489, 76 P 238; Journeymen Butch- 
ers’ Protective, ete., Assoc, v. Bris- 
tol, 17, Cal, Aj 576; 12072) 787, 

Colo.—Rose vy. Brotherhood of Lo- 
comotive Firemen, ete., 80 Colo. 344, 


251 P 5387; Love v. Clune, 24 Colo. 
201 bO LP 384, 
Ill.—Royal League y. Shields, 251 


Tll. 250, 96 NE 45, 36 LRANS 208. 

Minn.—Anderson v. Royal League, 
130 Minn. 416, 153 NW 853, LRA 
1916B 901, AnnCas1917C 691; Walter 
vy. Hensel, 42 Minn, 204, 44 NW 57. 

Miss.—Sovereign Camp W. O. W. 
v. Cole, 124 Miss. 299, 86 S 802; Shel- 
ton v. Minnis, 107 Miss. 138, 65 S 
114. 


In determining 
whether the beneficiary designated is capable of 
taking the fund under the governing statute or the 
charter and laws of the society in which the ob- 
ject of the society and the classes of persons to be 
benefited are set forth, the courts will adopt a liberal 
construction of the terms used and give to them as 
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association. 


Effect of subsequent legislation.?° 


{§ 136 


broad and comprehensive a meaning as possible.'* 
Restrictions limiting the classes who may be desig- | 
nated as beneficiaries must be expressed in specific 
and positive terms and cannot be inferred from gen- 
eral statements;17 and while mandatory provisions 
in the constitution and limitations therein must be 
observed,!® express provisions of the constitution 
or by-laws will control rather than general state- 
ments in the constitution as to the object of the 


Where a so- 


ciety is organized under a statute limiting the classes 


Mo.—Grand Lodge O. H. S. v. Els- 
ner, 26 Mo, A, 108. 

Nebr.—Koenigstein v. Finke, 101 
Nebr. 449, 163 NW 758, LRA1917F 
398, 

N. H.—Eastmann y. Provident Mut. 
Relief Assoc., 65 N. H. 176, 18 A 745, 
23 AmSR 29, 5 LRA 712. 

N. Y.—Bishop v. Grand Lodge E. 
O. M. A., 112 N. Y. 627, 20 NE 562; 
oe at v. Brown, 6 Mise. 433, 27 NYS 
129. : 

Pa.—Bell v. Police Beneficiary As- 
soc., 270 Pa. 407, 113 A 417; Doni- 
then v. Independent Order of Forest- 
ers, 209 Pa. 170,°58 A 142 [rev 23 
Pa. Super. 442]; Maneely v. Knights 
of Birmingham, 115 Pa. 305, 9 A 41 
[rev 2 Pa. Co. 339, 18 WklyNC. 282]; 
Compton’s HEst., 25 Pa. Super, 28. 

Tex.—Green y. Grand United Order 
O. F., 106 Tex. 225, 163 SW 1071 [an- 
swering cert questions (Civ. A.) 163 
SW 1068]. 

W. Va.—Gillespie v. Modern Wood- 
men of America, 101 W. Va. 602, 133 
SE 333. 

Wis.—Ballou v. Gile, 50 Wis. 614, 
7 NW 561. 

fa] Thus (1) where the statutes 
provide for the formation of beneficial 
associations to pay a sum to the 
‘nominee’ of any deceased member, 
and require the associations to file a 


certificate stating their general ob- |. 


jects, the statement in its articles of 
incorporation and the preamble of 
its constitution that the object of 
an association is to “relieve the dis- 
tress of widows and orphans’ does 
not render it beyond its power to 
contract to pay the death benefit to 
the mother of a member under a 
provision in the body of its constitu- 
tion for payment to a person desig- 
nated by the member who is related 
to him by blood. Sheehan y. Jour- 
neymen , Butchers’ Protective, ete., 
Assoc., 142 Cal, 489, 76 P 288. . (2) 
So under the constitution of a so- 
ciety declaring its object to be “to 
aid and benefit the families of de- 
ceased members,’ and providing that 
the widows, children, or next of kin 
of deceased members should be en- 
titled to benefit, and that “any mem- 
ber may, however, designate to whom 
such payment shall be made,” a mem- 
ber is not restricted to the designa- 
tion of his widow, children, or next 
of kin. Brown v. Brown, 6 Misc, 433, 
27 NYS.129. (8) And where the 
charter declares that one of the ob- 
jects of the association is to provide 
benefits for the ‘‘widow, orphans, de- 
pendents or other beneficiary,” and 
the constitution states one of the 
objects to be the payment of bene- 
fits “to the member, or his wife, or 
his affianced wife, or his children, or 
his blood relations, or to persons de- 
pendent upon the member,” a brother 
of the member may be designated as 
beneficiary to the exclusion of widow, 


of beneficiaries, and subsequentl 
enlarges those classes, certificates thereafter issued 
by the society are governed by the later act, al- 
though the society has not formally accepted it,?+ 
and although the society has not amended its laws 
so as to accord with the statute,?? unless the stat- 
ute requires such amendment ;?* but the designation 


the legislature 


orphans, and dependents. Donithen 
v. Independent Order of Foresters, 
209 Pa. 170, 58 A 142 [rev 23. Pa. 
Super. 442]. (4) And an appoint- 
ment of the member’s administrator 
as beneficiary in a certificate of mem- 
bership is not inconsistent with the 
declared object of an association ‘‘to 
secure to dependent and loved ones 
assistance and relief at the death 
of a member.” Eastman y. Provident 
Mut. Relief Assoc., 65 N. H. 176, 18 
A 745, 23 AmSR 29, 5 LRA 712. 

[b] Construction in favor of nat- 
ural right.—The court must construe 
the rules of a society liberally to 
effect the benevolent purposes of the 
order; and where any doubt exists 
as to whether the mother of a de- 
ceased member or a stranger is en- 
titled to the fund due on the certifi- 
cate, the court must construe the 
rules so that the mother will receive 
the fund, under Code Civ. Proc. § 
1866, requiring that an ambiguous 
statute be construed in favor of a 
natural right, rather than against it. 
Journeymen Butchers’ Protective, 
etc., Assoc. vy. Bristol, 17 Cal. A. 576, 
120 P 787. 

17. Christenson v. Madson, 127 
Minm. 225, 149 NW 288, AnnCas1916C 
584; Pleasants v. Locomotive En- 
gineers’ko Mut.) i. “ete,! dns. Aissec, 
70 W.Va. 389, 73 SE 976, AnnCas 
1913E- 490. 

18. Christenson v. Madson, 127 
ine, 225, 149 NW 288, AnnCas1916C 

19. Christenson v. Madson, supra; 
Maneely v. Knights of Birmingham, 
125; Pa. 305,99) Ala. 

fa] Dlustration.—Where the by- 
laws provided that policies could be 
made payable to an insured’s affi- 
anced wife, a policy so payable was 
valid, although the stated object 
of the association was to provide in- 
surance for surviving relatives of 
members, Christenson yv. Madson, 
127 Minn. 225, 149 NW 288, AnnCas 
1916C 584, 

20. Generally see supra § 29. 

21. Marsh vy. Supreme Council A. 
Li. H., ,149) Mass, »512;,21;) NE: 10702.4 
LRA 382; Massachusetts Catholic Or- 
der of Foresters v. Callahan, 146 
Mass. 391, 16 NH 14; Mathewson vy. 
Supreme Council R. A., 146 Mich. 671, 
110 NW 69. 

22. Morey vy. Monk, 145 Ala. 301, 
40 S 411. 

23. National Union vy, Keefe, 263 
Ill. 458, 105 NE, 319, AnnCas1915C 
271 [rev 172 Ill. A. 101]; Grimme v. 
Grimme, 198 Ill. 265, 64 NE 1088 [aff 
HOLD D1; vA. 8 897; 

La] Rule applied.—If a _ statute 
enlarging the classes of beneficiaries 
authorizes existing societies to con- 
tinue business by observing the pro- 
visions of the act concerning an- 
nual reports, but provides that so- 
cieties miay avail themselves of the 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


- § 186] 


of an ineligible person as beneficiary is not vali- 
dated by a subsequent enactment enlarging the 
classes of beneficiaries so as to inelude the class 
to which the person designated belongs.** 
society accepts a new statute limiting the classes 
of beneficiaries, its power as to payment of benefits 
is thereafter restricted to the classes so pres¢ribed 37° 
and where an insurance association is reorganized 
under laws relating to fraternal societies, the policy- 
holder and the society may elect to treat the policy 
as controlled by the statute, and the constitution 
and by-laws of the reorganized society enacted pur- 
suant thereto, including a limitation of beneficiaries 
But legislative restrictions 
on the right to designate beneficiaries do not affect 


to a specified class.?° 


provisions of the act by amendments 
to their constitution, a society al- 
ready existing may continue its busi- 
ness by observing the provisions as 
to annual reports, but cannot avail 
itself of the provisions of the act 
enlarging the class of beneficiaries 
without amending its charter to con- 
form to the statute. National Union 
v. Keefe, 263 Ill. 453, 105 NE 319, 
AnnCas1915C 271 [rev 172 [ll,. A. 
101]; Grimme vy. Grimme, 198 Ill. 265, 
64 NE 1088 [aff 101 Ill. A. 389]. 

24. Love v. Clune, 24 ‘Colo. 237, 
50 P 34; Hess v. Segenfelter, 127 Ky. 
348, 105. SW 476, 32 KyL. 225, 128 
AmSR 343, 14 LRANS 1172; Skillings 
v. Massachusetts Ben. Assoc., 146 
Mass. 217, 15 NE 566 (it not dis- 
tinctly appearing that the society had 
‘availed itself of the privileges of 
the new act, or that it had done any- 
thing to make the promise to pay 
valid); Supreme’ Council A. L. H. v. 
Perry, 140 Mass. 580, 5 NE 634 (a 
by-law including in the class of re- 
ecipients persons not entitled under 
the statute is void, and no claim can 
be maintained under it, although a 
subsequent statute broadens the pow- 
ers of the association so as to in- 
clude the class named in the by-law). 
See In re Harton, 213 Pa. 505, 62 A 
1059; In re Harton, 213 Pa. 499, 62 
A 1058, 4 LRANS 939 (in both of 
which eases it was held that the 
designation of the member’s “legal 
representatives’”’ was intended to 
make the benefits payable to the 
member’s legal heirs, the charter of 
the society limiting the benefits to 
the family or heirs of deceased mem- 
bers, and that a subsequent amend- 
ment of the charter so as to providé 
for payment to executors, administra- 
tors, or assigns was ineffectual to 
alter the original contract, where the 
amendment of the charter was made 
long prior to the member’s death, and 
he did not make any change in the 
beneficiaries by surrender of the cer- 
tificate and acceptance of a new one 
substituting as beneficiaries his ex- 
ecutors and administrators). 

[a] Rule applied.—Where one who 
became a member of an association 
before the enactment of St. (1885) 
ec 183, under which a creditor may 
be named as beneficiary, failed, after 
such enactment, to pay assessments 
seasonably, and on his application 
was reinstated after each failure, but 
no new certificate of membership was 
issued, a creditor who is the bene- 
ficiary named in the certificate’ cannot 
recover thereon after the member’s 
death, if the reinstatements were by 
way of a waiver of the forfeiture and 
not by way of new contracts. Clarke 
v. Schwarzenberg, 164 Mass. 347, 41 
NE 655. 

[b] Incorporation of society as 
enlarging classes of beneficiaries.— 
Where a voluntary association whose 
laws restrict the payment of bene- 
fits to certain classes of persons is 
compelled by statute to become in- 
corporated,, the fact that in its ar- 
ticles of association it sets forth its 
purpose in the language of the stat- 
ute, which permits insurance for the 
benefit of such persons as the mem- 
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ously issued.?7 


If the 


domicile.®° 


ber may direct in such manner as 
may be provided im the by-laws, does 
not enlarge the classes of benefi- 
ciaries if its old by-laws are re- 
adopted and its form of certiticate 
conforming thereto remains the same, 
Love v. Clune, 24 Colo. 237, 50 PB 34. 
25. Sturges v. Sturges, 126 Ky. 80, 
102 SW 884, 31 KyL: 537, 12 LRANS 
1014; Loyd v. Modern Woodmen of 
America, 113 Mo. A. 19, 87 SW 530 
(the society cannot thereafter issue 
certificates payable to persons not 
within the statutory classes); Grand 
Lodge A. O . WwW. v. McKinstry, 67 
Mo. A. 82 ( a person not within the 
statutory classes cannot be _ substi- 
tuted ag beneficiary even though the 
certificate was issued before statute 
was enacted). 
92 Ohi St) 


26. Lentz vy. 
186, 110 NE 687. 
27. Ark.—International Order of 
Twelve K. & D. T. v. Rosenberg, 163 
Ark. 594, 260 SW 429; Home Mut. 
Ben. Assoc. v. Rowland, 155 Ark. 
450, 244 SW 719, 28 ALR 86; Mosaic 
Templars of America v. Bean, 147 
Ark. 24, 226 SW 525, 
Del. Emmons y. Supreme Con- 
aay To 2On ee ae, Dele to, 63. cA 
Ill. Delaney v. Delaney, 175 Ill. 
ES 7. ho Ne, O Ode 7 Leyte CO le cAS 
Voight vy. Kersten, 164 Ill. 314, 
NE 543; Nowak v. Murray, 127 Ill. A. 
125 [rev on other grounds 223 Ill. 
301, 79 NE 112, 7 LRANS 393]; Su- 


Fritter, 


preme Lodge K. P. v. Reyman, 126 
Til. A. 482. 

Iowa.—Belknap vy. Johnston, 114 
Iowa 265, 86 NW 267; Lindsey v. 


Western Mut. Aid Soc., 84 Iowa 734, 
50 NW 29 (holding also that where 
a benefit certificate issued before the 
passage of the new act in favor of 
a beneficiary not included in the 
classes prescribed therein was for- 
feited for nonpayment of assess- 
ments, a reinstatement after the act 
took effect did not bring the certifi- 
cate within its scope). 
Mich.—Silvers v. Michigan Mut. 
aa Assoc., 94° Mich,’ 39, 53° NW 
Minn.—Middelstadt v. Grand Lodge 
O. S. H.,.107 Minn, 228,°120 NW 37. 
Miss.—Grant v, Independent Order 
Soe De Si 97 Miss." 182.52 S° 693, 
Mo.—Hysinger v. Supreme Lodge 
K. & L. H., 42 Mo. A. 627. 
Nebr.—Palmer v. Loyal Mystic 
Legion, 86 Nebr. 596, 126 NW 285. 
N. J.—Coghlan v. Supreme Con- 
Ete Oye bdeg, 1G UN egaclinn ede, Aid gre deen: 
1 


N. Y.—Roberts v. Grand Lodge A. 
O. U. W., 60 App. Div. 259, 70 NYS 
57 [rev 33 Misc. 5386, 68 NYS 949, and 
aff 173 N. Y. 580, 65. NH 11227. 

Pa.—Schoales v. Order of Sparta, 
206 Pa. 11, 55 A 766; Thomeuf v. 
Grand Lodge K. B., 12 Pa. Super. 195; 


Wolpert v. Grand Lodge K. B., 2 Pa, 
Super. 564, 29 WklyNC 264. 
Tex. — International Order of 


Twelve K. & D. T. v. Reynolds, (Civ. 
A.) 195 SW 330. 


Wash.—Teed v. Brotherhood of 
American Yeomen, 111 Wash. 367, 
190 P 1005. 

[a] Change of hbeneficiary.—After 
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the rights of the parties under certificates previ- 
On the other hand it has been held 
that a person not within the classes of beneficiaries 
allowed by the amended act cannot be substituted 
in place of the original beneficiary, although the 
certificate was issued prior to the act.?§ 

What law governs. 
eligibility of a beneficiary is to be determined by 
reference to the laws of the state wherein the so- 
ciety was organized,?® and a fortiori this rule will 
apply where the contract provides that. it shall be 
construed according to the laws of the society’s 
On the other hand, the rule has been 
laid down that the laws of the state where a con- 
tract with a foreign society was made will govern,** 


It has been held that the 


passage of a statute restricting the 
classes of persons eligible to mem- 
bership, a member may change the 
name of his beneficiary to a person 
not falling within the statute. Mo- 
saic Templars of America v. Bean, 
147 Ark, 24, 226 SW 525. : 

Retroactive operation of by-laws 
affecting eligibility of beneficiary see 
supra § 34. 

Time as to which eligibility is de- 
terminable see supra § 135. 

28. Machado v. Ellison, 35 Cal. A. 
337, 169 P 917; Bush v. Modern Wood- 
men of America, 182° Iowa 515, 152 
NW 31, 162 NW:.59; Andrews vy. Most 
Worshipful Grand Lodge F. A. O. M., 
189 N. C. 697, 128 SH 4, 

Retrospective operation of statute 
affecting right to change beneficiaries 
see infra § 158. 

29. Colo.—Rose v. Brotherhood of 
Locomotive Firemen, etc., 80 Colo. 
344, 251 P 537; Mund v. Rehaume, 
Page 129, 117 P 159, AnnCas1913A 


Iowa.—Thomas v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc.,-191 
Iowa 1152, 1883 NW 628, 15 ALR 
1240; Bush v. Modern Woodmen of 
America, 182 Iowa 515, 152 NW 31, 
162 NW 59. 

Mass.—Gibson v. Imperial Council 
O. U. F., 168 Mass. 391, 47 NE 101; 
United, Order G. C. v. Merrick, 165 
Mass. 421, 438 NE 127. 

Pa.—Mikesell v. Mikesell, 40 Pa. 
Super. 392. See Shumega v. First 
Catholic Slovak Union, 61 Pa. Super. 
126 (where a Pennsylvania statute 
was held not to apply to a contract 
made there with a society incorpor- 
ated in Ohio). 

S. C—Gregory v. Sovereign Camp 
W. O. W., 104 S. ©. 471, 89 SH 391. 

Man.—Re Richardson BEstate, 30 
Man. 158, 49 DomLR 59, [1919] 38 
WestWkly 666. 

See Anderson v. Royal League, 130 
Minn. 416, 153 NW 853, LRA1916B 
901, AnnCas1917C 691 (where it was 
assumed for purposes of the case 
that the laws of the state in which 


Spo yniaw was organized would gov- 
ern). 


30. Columbian Fraternal Assoc. v. 
Seater 54 App. (D. C.) 308, 297 Fed. 
sil. Supreme’ Court. “I, QO!) BUN. 


Fisher, 172 Ill. A. 454; Dolan v. Su- 
preme Council C. M. B. A., 152 Mich. 
266, 116 NW 3838, 16 LRANS 555, 15 
AnnCas 232 [overr on reh on an- 
other ground 113 NW 10, 13 LRANS 
424]; Phillips v. Phillips, (Tex. Civ. 
A.) 226 SW 477. Compare First Cath- 
olic Slovak Ladies’ Union of U. S. v. 
Florek, 210 Ill. A, 469 (holding that, 
where there was no evidence show- 
ing the statutes of the state in 
which the society was organized, the 
contract must be construed in ac- 
cordance with the provisions of the 
articles of incorporation, the by-laws, 
and the certificate, where they do not 
conflict with the laws of Illinois). 
Contra Grimme yv. Grimme, 101 Ill. 
A, 389 [aff 198 Tll. 265, 64 NE 1088]. 

[a] In Missouri (1) it has been 
held that, where a society depends 
for its power to do business on the 
statutes of two states, one where it 
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at least where such laws prescribe conditions on 
which foreign associations may transact business 
within the state, and prohibit the issuance of a cer- 
tificate when a beneficiary other than one ineluded 
in the classes named in the statute is designated.*” 

Rights of ineligible beneficiary paying assess- 
ments. Payment of assessments by a_ beneficiary 
who is ineligible will not entitle him to recover 
on the certificate.** 

[§ 137] b. Illustrations of Who May or May Not 
Be Designated—(1) In General. As has been said, 
the eligibility of a person as a beneficiary depends 
largely on the statutes under which the society 
operates, its charter of incorporation or articles of 
association, and its constitution and by-laws.** A 
member cannot as a rule designate his ‘‘estate’’ as 
his beneficiary ;*° but such designation is valid when 
authorized by the by-laws.*®° Under a provision 
that the member’s mother may be beneficiary the 
designation of a stepmother as such beneficiary is 
valid where the member is single and is living with 
her as a member of the same family at the time 
of his death.37 The term ‘‘survivors’’ in a by-law 
providing that the purpose of the society is to pay 
a sum to ‘‘survivors’’ of a member at his death 
does not include a person who is neither a rela- 
tive, nor a member of the household of, nor con- 
nected by marriage with, the member,** and under 
the constitution and laws of some societies the term 
‘¢cnrvivors’’ has been held not to include the hus- 
band of a deceased member.®® <A husband of a de- 
ceased daughter is not a ‘‘son-in-law’’ within a 


word “parent.” 


is organized and the other where it 
is permitted to do business as a for- 
eign corporation, the statute of the 
latter state controls as to who may 
be beneficiaries in cases originating 
jn such latter state. Dennis v. Mod- 
ern Brotherhood of America, 119 Mo. 
A. 210, 95 SW 967; Pauley v. Modern 


802. 
[e] 


Woodmen of America, 113 Mo. A.| sustaining any blood 
473, 87 SW 990; Loyd v. Modern 

Woodmen of America, 113 Mo. A. 19,| P 556. 

87 SW 530. Contra Hoffmeyer v. {a] 

Muench, 59 Mo. A. 20; Hysinger v.| member, who 


Supreme Lodge K. & L. H., 42 Mo. A, 
627. (2) Buta foreign society is en- 
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Sévereien Camp W. 
O. W. v. Cole, 124 Miss. 299, 86 S 


Member’s friend.—Where the 
contract permitted a member to Se- 
lect as a beneficiary any friend, the 
beneficiary named was eligible, 
the absence of statute, although not 


Vawter y. Purdy, 29 Cal. A. 623, 157 


Stranger to the blood of the 
holds no rslationship 
to him and to whom the member owes | 2 
no legal obligation of support, is not 


[§§ 136-138 


statute entitling a member to name his ‘‘son-in- 
law’’ as beneficiary, death having terminated the 
relationship.*° Where the by-laws of a society state 
its object to be to promote the welfare of its mem- 
bers and to furnish substantial aid to their families 
or ‘‘assigns,’’ the right of a member to choose his 
beneficiary is unrestricted.*! 

Creditors are commonly made ineligible as bene- 
ficiaries,, either by statute or by the laws of the 
society.42 But a contract of insurance payable to 
a trustee for the benefit of an estate which was in 
part unlawfully converted by insured is not void as 
ultra vires because of statutory provisions protect- 
ing beneficial insurance from the claims of cred- 
itors.*% 

A subordinate lodge, although unincorporated, 
may be designated as beneficiary when there is no 
law forbidding it.44 But it has been held that an 
unincorporated subordinate lodge cannot be desig- 
nated as trustee of the insurance fund for the bene- 
fit of the member’s children.** 

A church cannot be a beneficiary under a statute 
limiting benefits to the family, heirs, blood relatives, 
affianced husband or wife, or persons dependent 
upon the member.*6 

Nonresidents. A by-law providing that no bene- 
fit shall be made payable to any foreign resident 
relates only to the designation of a beneficiary and 
does not prevént such a person taking under a 
by-law making the benefit payable to the member’s 
relatives in case the beneficiary dies before him.47 

[§ 138] (2) Husband or Wife, or Mistress. 


statute providing who may be bene- 
ficiaries does not mention caretakers 
and the member died without leaving 
any heirs. McClendon y. Johnson, 
(Tex. 'Civi, Al)247 (Sw. 66h: ; 
; As of what time eligibility is de- 
in | termined see supra § 135. 

35. Daniels y. Pratt, 143 Mass. 
216, 10 NE 166; Matter of Smith, 42 
Sona tes 87 ae 725; Anderson v. 
ran odge U. B. F., Ky Givi. Ak 
248 SW 461. aan a 
36. Compton’s Est., 25 Pa. Super. 


relationship. 


28 


Persons within terms of designa- 


titled to the benefit of the laws of 
Missouri where there is no substan- 
tial difference between. classes of 
beneficiaries recognized by its char- 
ter and classes mentioned by the 
Missouri statute. Tuite v. Supreme 


Forest W. C:, 193 Mo. A. 619, 187 
SW 1387. 
32. Weiditschka v. Supreme Tent 


kK. M. W., 188 Iowa 183, 170 NW 300, 
175 NW 835 [dist Belknap v. John- 
ston, 114 Iowa 265, 86 NW _ 267 
(where the certificate was held to 
be an Illinois contract and therefore 
to be construed according to the laws 
of that state)]; Dworak v. Supreme 
Lodge W. B. F. A., 101 Nebr. 297, 163 
NW 471, AnnCasi1918D 1153. 

. 93. Kerr v. Crane, 212 Mass. 224, 
98 NE 783, 40 LRANS 692; Clarke v. 
Schwartzenberg, 164 Mass. 347, 41 
NE 655. ; 

34. See supra § 136; and cases in- 
fra this section; and §§ 138-146. 

[a] Member as beneficiary.—(1) 
Under St. (1885) c 1838, a beneficiary 
association may insure a member for 
his own benefit, in which case the 
proceeds of the certificate after his 
death will go to his executor or ad- 
ministrator as a part of his estate. 
Brierly v. Equitable Aid Union, 170 
Mass. 218, 48 NE 1090, 64 AmSR 297; 
Harding v. Littlehale. 150 Mass. 100, 
22 NE 703. (2) A different rule pre- 
vails in some societies. Kentucky 
Grangers’ Mut. Ben, Assoc. vy. Mc- 
Gregor, 7 KyL 750. q 

{[b] Stepmother is included in the 


eligible as a beneficiary under the 
statute of classification. Royal 
League v. Shields, 159 Ill. A. 54: [aff 


ap) Til. 250, 96 NE 45, 36 LRANS 
08]. 
[e] Brother.—The designation of 


a brother as the beneficiary of a 
membership certificate in a fraternal 
beneficiary society, organized to as- 
sist its members when sick, ete., and 
“upon the death of a member to levy 
an assessment... to be paid to the 
widow, orphans and devisees of such 
deceased member,” by the cértificate, 
although not by will, is valid, and en- 
titles the brother to receive the fund. 
Stake v. Stake, 228 Ill. 6380, 682, 81 
NE 1146. 

{f] “Orphans” (1) as used in a 
by-law prescribing the classes of 
beneficiaries, means children, and 
is not used in its strict legal sense. 
Fisher v. Malchow, 98 Minn, 396, 101 
NW 602. (2) Where the charter of 
a corporation provides that its pur- 
pose is to assist and give pecuniary 
aid to the widows and “orphans” of 
deceased members, and its consti- 
tution provides that a member may 
designate to whom benefits shall be 
paid in case of his death, a member 
may designate as his beneficiary a 
daughter of his wife by a former 
husband. Renner vy, Supreme Lodge 
B. S. B. S., 89 Wis. 401, 62 NW 80. 

[g] Last caretaker.—The consti- 
tution of a society, permitting a 
benefit fund to be paid to the last 
caretaker, is controlling where the 


be ae infra § 155, 
37. ones v. Mangan, 151 Wis. 215 
138 NW)618, AnnCasl914B 59. ate 


88. -Grand Lodge oO. hice ve 
Lemke, 124 Wis. 483, 102 NW 911- 
Koerts vy. Grand Lodge O, H. S., 119 


Wis. rar! 97 NW. 163. 
39. lavik v. Supreme Lodge B. L. 
A. S59 Mise. 183, 110 NYS 347, 
& en +. Vi. unningh 

Tenn. il, 223 SW 450.0 om 148 
Ail s te Pe aan Reserve Fund 
ife ssoe., wibe Ney WOO eae i 
242).28 LRA 379. j ae 
_42. Van Bibber v. Van Bibber, 82 
TOY... SEily) yO KVL. B98 ° Kentucky 
Grangers’ Mut. Ben. Assoc. vy. Mc- 
Gregor, 7 KyL 750: O’Brien v. Massa- 
chusetts Catholic Order of Foresters, 
220 Mass. 79, 107 NE 400; Clarke: v. 
Schwarzenberg, 162 Mass. 98, 38 NE 
ee Fe art Vv. one 9 NYS 664 
rev 3 organ vy, : 
Ont. 568. i . sya 

43. Bloodgood vy. Massachusetts 
Ben. Life Assoc., 19 Misc. 460, 44 
NYS. 563. 


44. Supreme Lodge K. P. v. Rey- 
man, 126 Ill. A. 482; Finch v. Grand 
Grove U. A. ©. D., 60 Minn. 3808, 62 
NW 384 (where the by-laws so pro- 
vide); Bacon y. Brotherhood of R. 
Brakemen, 46 Minn. 303, 48 NW 1127. 
aoe Hart v. Hamburger, 1 NYSt 
46. Hovan v. National Slavonic 
Soc., 20 Pa. Dist. 153. $ 

47. Supreme Council R. A, v. Ka- 
cer, 96 Mo. A. 98, 69 SW 671. 


er er enn ne ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 138-139] 


Among other classes of persons commonly men- 
tioned in the statutes or the laws of fraternal so- 
cieties prescribing or limiting the classes entitled 
to benefits is the wife, widow, or surviving spouse 
of a member.*® But it has been held that, where 
the constitution provides for payment of a death 


benefit to the widow of a member, it does not war- 


rant payment of the death benefit to the widower 
of a woman member.*® 
Unlawful spouse.*® Ordinarily, provisions au- 
thorizing the designation of the member’s wife or 
widow do not include one living with him as his 
wife, but whose alleged marriage to him was biga- 
mous or otherwise void,>+ where she had knowledge 
of such invalidity at the time the certificate was 
issued,°? or even, as has been held, where she be- 
lieved that she was lawfully married to the mem- 
ber;>2 and the fact that she was named in the cer- 
tificate as the member’s wife will not entitle her to 
claim the benefits,°* at least as against the lawful 
wife.°> So where a member was coerced into a 
marriage and never cohabited with or visited his 
pretended wife, she was not entitled to the proceeds 
of a certificate payable to the member’s widow.*® 
On the other hand it has been held that, where a 
woman designated as the member’s wife in good 
faith believed that her marriage to him was legal,*” 
or where both parties believed that they were 
48. See cases infra this note; and 
note 49 et seq. ate 
[a] Particular provisions ‘ 
strued.—Wagner Vee St. Francis 
Xavier Ben. Soc., 70 Mo. A. 161; Sham- 
rock Benev. Soc. v. Drum, 1 Mo. A. 
320; Wertheimer v. Independent Or- 
der Free Sons of Judah, 28 App, Div. 
64, 50 NYS 842.9 | i ; 
Divorce as defeating rights of wife 
as beneficiary see supra § 135: } 
Unlawful spouse see infra text and 
notes 50-61. , 
49. Tierney v. Perkins, 178 App. 
Div. 391, 164 NYS 982. 
50. Cross references: 


Insurable interest on life of unlawful 
spouse see infra § 148. 


con- 


56. 
57. 
269 SW 142]. 
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was in form married while he still 
had a legal wife living and undi- 
voreed, this not being permitted by 
a by-law of the order that the money 
should go to the 
other legal representatives” 
member, another by-law, 
form of the policy, 
ment to the ‘‘widow or heirs’). 

Grand Lodge C. K. P. v. Smith, 
89 Miss. 718, 42 S 89, 119 AmSR 719. 
Mendez ev. 
Commun. A.) 277 SW 1055 [rev (Civ. A.) 
See Story v. Williams- 
burgh Masonic Mut. Ben. Assoc., 95 
N. Y. 474 [dist Schnook v. Independent 
Order S..B.; 53 N. Y. Super. 181: (the 
evidence was insufficient to show that 


“widow; 


[45°C 5.) 177 


legally married,®* the putative wife is entitled to the 
insurance. Since a statute forbidding the remar- 
riage of a divorced person within a specified time 
has no extraterritorial foree,°® a woman who is 
divorced in a state having such a statute, and mar- 
ries another man in another state, is the latter’s 
lawful wife and is entitled to recover on a policy 
payable to the wife of the second husband.°? Where 
the laws of the society restrict the payment of 
benefits to the member’s husband, inter alia, one 
with whom the member lives as her husband but 
who is not legally married to her, cannot take the 
benefits, although designated by her in the certifi- 
cate as her husband.*+ ’ 

Member’s mistress. A fraternal benefit society 
authorized to provide relief for the widows and 
orphans of its members cannot issue a certificate 
of insurance in favor of a member’s mistress or 
coneubine.® 

[§ 139] (8) Affianced Husband or Wife.*? Under 
some statutes an affianced husband or wife may be 
made beneficiary,®°* although the constitution or by- 
laws of the society limit beneficiaries to relatives 
and dependents.®° But if the charter of a society 
limits the beneficiaries to widows, orphans, and 
dependents, the society has no power to enact a 
by-law providing for benefits to an affianced wife,°* 
and is not estopped to deny the eligibility of such 


insured contracted the marriage with 
the beneficiary there existed between 
him and another woman a prior un- 
dissolved marriage '\which he believed 
was terminated by death, the woman 
whom he had previously married hav- 
ing departed and not having been 
heard .of for over seven years, the 
word wife’ as used in the policy em- 
bracing the woman living with him 
as his wife in view of the spirit of 
the plan of insurance and the pur- 
poses of the policy. Grand Lodge K. 
P. v. Barnard, 9 Ga. A. 71, 70 SH 678. 

59. Patterson v. Modern Woodmen. 
of America, 89 Vt. 305, 95 A 692. And 
see Divorce § 456. 


60. Patterson y. Modern Woodmen 


heirs, or 
Of athe 
giving the 
requiring pay- 


Mendez, (Tex. 


Misdescription of beneficiary as wife 

see infra § 155. 

Unlawful wife: } 
As dependent on member See infra 
146. 
Oe eas lawful wife before mem- 
ber’s death see supra § 135 note 
65 [a a) 

51. ee ei uarat v. Meinhardt, 
117 Md. 426, 83 A 715. 

N. C.—Applebaum v. Order of 
United Commercial Travelers, 171 N. 
C. 435, 88 SE 722. 

Okl.—Atkeson v. Sovereign Camp 
WwW. O. W., 90 Okl. 154, 216 P 467, 32 
ALR 1108. i \ 

Pa.—Mikesell v. Mikesell, 40. Pa. 
Super. 392: Baltimore, oo PR Oy 
5 Itri, 37 Pa. Super. 399. : 
> ace eeweves v. Beranak, 138 Wis. 

19 NW 814. 
red willeteve Prelle, 4220 ll, i Ay 
380; Bohar v. Grand Fraternity, 22 
Pa. Dist. 625. 

53, Grand Lodge O. H. S. v. Els- 
ner, 26 Mo. A. 108; Baltimore, etc., 
R. Co. v. Veltri, 37 Pa. Super. 399. 
But see infra text and notes 57, 58. 

54, Meinhardt v. Meinhardt, 117 
Md. 426, 83 A 715; Applebaum v. 
Order of United Commercial Trav- 
elers, 171 N.C. 435, 88 SE 722; Balti- 
more, etc., R. Co. v. Veltri, 31 ve ay 
Super, 399; Bohar v. Grand Frater- 


ity, 22 Pa. Dist. 625. 

85. Grand Lodge O. H. S. v. Els- 
ner, 26 Mo,. A. 108. See Tutt v. 
Jackson, 87 Miss. 207, 39 S 420 (the 


proceeds of a mutual benefit certifi- 
cate payable to ‘the widow or other 
heirs” of the member may not be 
devised by him to one to whom he 


[45 C. J.—12] 


the beneficiary was accepted by the 
society, and that such acceptance had 
become a part of the contract to the 
exclusion of the member’s lawful wife, 
living at the time of his decease) ]. 

Insurable interest of unlawful wife 
see infra § 148. 

Persons within terms of designa- 
tion see infra § 155. 

58. Grand Lodge K. P. v. Barnard, 
9 Ga. A. 71, 70 SE 678; Supreme Tent 
K. M. W. v. McAllister, 132 Mich. 69, 
92 NW 770, 102 AmSR 382. 

[a] Mlustrations.—(1) Where two 
persons are married and live as hus- 
band and wife until his death, both 
mistakenly supposing that she was 
divorced from her former husband, 
she, being designated as his wife and 
beneficiary in his certificate in a mu- 
tual benefit association, is entitled 
to the insurance, although its by- 
laws provide that no certificate shall 
be made payable to one not a wife, 
husband, child, dependent, etc., of the 
member, Supreme Tent K. M, W. vy. 
McAllister, 132 Mich. 69, 92 NW 770, 
102 AmSR 3882. (2) Where an asso- 
ciation, which insures its members 
only for benefit of their wives, chil- 
dren, heirs, and other similar rela- 
tions, accepts assessments upon the 
policy or certificate issued to a mem- 
per and payable to a named person 
as his ‘wife,’ and the member and 
such woman are at the time of his 
death living together as husband and 
wife in the honest belief that they 
are lawfully married, the policy is 
not void, but the designated bene- 
ficiary upon insured’s death is en- 
titled to the proceeds, although when 


of America, supra. 
Insurable interest see infra 148. 
61. Kult v. Nelson, 24 ee 20,. 


53 NYS 95. 

62. Walker yv. Young Men’s St 
Michael’s Mut. Aid, etc. 
La. 961, 88 S 232. diviiier ys 
; Sn reR ets as “dependent” see infra 

63. Cross references: 

Affianced wife: 

As dependent see infra § 146. 

As relative see infra § 143. 
Insurable interest in life of affianced 

wife see infra § 148. 

Persons within terms of designation 

see Ea 155, z 

64. unbar v. Royal League, 184 
Ill. A. 1; Mace y, Grand hhodee AGLOR 
U. W., 234 Mass, 299, 125 NE 569; 
Jacobs v. Most Hxcellent Assembly 
A. O. M. P., 9 Pa. Dist, 54. 

[a] “Betrothea” of member may 
be the beneficiary under some stat-. 
utes. Mace vy. Grand Lodge A, O. U. 
W., 234 Mass. 299, 125 NE 569 (desig- 
nation in the certificate as “intended 
wife” is within the term). 

[b] “Devisee,” in the Incorpora- 
tion Act, is capable of including any- 
body, so long as he or she is desig- 
nated in the benefit certificate of a 
fraternal beneficial society, if the 
charter is broad enough to include 
such person, and, where sufficiently 
broad, an affianced wife of a member 
is eligible as a beneficiary. Dunbar 
v. Royal League, 184 Ill. A. 1, 

65. Forrenkoph y.. Holm, 237 Ill. 
94, 86 an 702, 

66. unbar v. Royal League, 184 
TUS a a zB roeae 
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178 [45 €.J.] 
beneficiary.°7 A married man having a lawful wife 
living cannot designate another woman as his 
fiancée.68 Where the designated beneficiary was 
the wife of the member when the certificate was 
issued, but had been divorced before his death, 
and, under the law governing the society, was 
thereby precluded from receiving the benefit as 
wife,®® she cannot claim it on the ground that she 
and the member had become engaged to remarry 
and that payment was permitted to an affianced 
wife, unless she had been redesignated as beneficiary 
after the engagement.’° 

[§ 140] (4) Children.71. The term ‘‘children’’ as 
used in statutes or in the constitution and by-laws 
of fraternal societies prescribing or limiting the 
classes of beneficiaries does not ordinarily include 
adults.72. But the term may be used to designate 
relationship rather than age, in which case adults 
are not excluded from such classification.’* 

A stepchild living in the family of a member as 


his child may be designated as a beneficiary under 


a law providing for payment of benefits to ‘‘chil- 
dren.’’** 

An adopted child has been held eligible under a 
provision authorizing benefits to be made payable 
to children of the member;*® and where the mem- 
ber had no nearer relatives than children, named 
as beneficiaries, who were virtually, although not 
legally, adopted, and the insurance must either go 
to them or lapse, they will take the proceeds.7® But 
where the adoption of an adult is not permissible, 
an attempted adoption does not confer .any rights 
under by-laws designating ‘‘children, legitimate or 
legitimated.’’"7 A by-law designating an adopted 
child as a proper beneficiary embraces a stepdaugh- 

67. Dunbar vy. Royal League, su- 


Kemp v. New York Produce Exch., 


ter belonging to the same houselold.as insured.”® 
And it has been held that the words ‘‘adopted chil- 
dren’’ as used in a by-law making them eligible 
as beneficiaries includes the foster mother of in- 
sured whom he had legally adopted as his heir.’? 

An illegitimate child is not. a ‘‘child’’ within a 
statute prescribing the classes of beneficiaries,®° al- 
though there is authority to the contrary.*! 

[§ 141] (5) Family—(a) In General. Under the 
statutes’and the laws of many societies a member 
is allowed to designate, or is restricted in his 
designation to, persons, inter alia, who are mem- 
bers of his family. A member is not bound, how- 
ever, to designate a member of his family where 
the statute or the laws of the society provide for 
payment of benefits to members, their families, or 
assigns,** their families or heirs,°4 their widows, 
orphans, and heirs or devisees,®*® or to their families 
or as they may direct,®° although as to this last 
rule there is contrary authority.°’ So the fact that 


‘the articles of association: declare the association’s 


plan to be to pay benefits to the members’ ‘‘rep- 
resentatives,’’*> or the fact that the certificate is 
made payable to the member’s ‘‘legal representa- 
tive,’’®® does not limit the payment of. benefits to 
those of the member’s family where the right of 
designation is unrestricted: And where the de- 
clared object of the association is to secure a pro- 
vision for the families of deceased members, but 
the rules adopted for its government contain no 
restriction on the right to designate one who is not 
included in the particular classes of persons for 
whose benefits the association is formed, the desig- 
nation of a son-in-law of a member as a beneficiary, 
who thereafter pays all assessments levied against 
all children of a mother member the. 


ra. 
of [a] hus, where the charter of a 
society declares its purpose to be to 
benefit widows, orphans, and depen- 
dents of deceased members, a_ con- 
struction and interpretation of the 
charter by the society as giving the 
right to authorize members to desig- 
nate an affianced wife as a, benefi- 
ciary is the basis of an ultra vires 
act and is not binding on the society, 
and the society is not estopped to 
deny the eligibility of an affianced 
wife as a beneficiary. Dunbar v. 
Royal League, 184 Ill. A, 1. 

Generally see supra § 135. 

68. Mendelson vy. Gausman, 157 
App. Div. 370, 142 NYS 293 [aff 78 


Mise. 457, 189 NYS 947]. 

69. See supra § 135. 

70. Thomas v. Locomotive En- 
. gineers’ Mut. L., etc., Ins. Assoc., 


191 fowa 1152, 183 NW 628, 15 ALR 
1240; Green v. Green, 147 Ky. 608, 
144 SW 1073, 39 LRANS 370, AnnCas 
1913D 683; Williamson v. Modern 
Woodmen of America, (Tex. Civ. A.) 
237 SW 339. 

71. Persons within terms of desig- 
nation see infra § 155. 
Hammerstein v. 
Mo. A. 509. 


Parsons, 29 


73. Mellville v. Wickham, (Tex. 
Civ. A.) 169 SW 1123. 

74. Hummel v. Supreme _ Con- 
clave I. O. H., 256 Pa. 164, 100 A 
589. 

75. Clayton v. Supreme Conclave 


J. O. H., 1380 Md. 31, 99 A 949; Kemp 
v. New York Produce Exch., 34 App. 
Div. 175, 54 NYS 678. 4 

{a] hus an adopted child may 
take the benefit under a by-law in 
favor of widow and children, or, in 
the absence of widow or children, in 
favor of next of kin, where the mem- 
per left no widow or natural chil- 
dren or remote issue, and no next of 
kin other than the adopted child. 


84 App. Div. 175, 54 NYS 678 (hold- 
ing also that the fact that the mem- 
ber adopted the child for the purpose 
of having it share in such fund was 
no fraud on the society). 

76. Clayton v. Supreme Conclave 
L.8O} Be 130" Mad. 31, 99 A 949. 

77. Souza y. Sociedade de Sao Ma- 
tinho Ben., 24 Hawaii 643  [overr 
Souza v. Sociedade Lusitana Ben., 24 
Hawaii 396]. 

78. Anderson v. Royal League, 130 
Minn, 416, 153 NW 853, LRA1916B 
901, AnnCas1917C 691. 

79. Mellville v. Wickham, (Tex. 
Civ. A.) 169 SW 1123. 

80. Lavigne v. Ligue des Patriotes, 
178 Mass. 25, 59 NE 674, 86 AmSR 
460, 54 LRA 814. a 

81. Shelton v. Minnis, 107 Miss. 
183, 139, 65 S 114, 

“It seems to us that in determining 
who is entjtled to receive the bene- 
fits of mutual benefit associations, 
wherein the money contributed by its 
members provides the fund from 
which the benefits are paid, we should 
give a liberal construction to the by- 
laws of the association so as to ef- 
fect the purposes of the parties to 
the contract. However the common 
law may have limited the civil rights 
of bastards, it seems clear that the 
public policy of this state expressed 
in its inheritance laws carries us far 
away from the harsh rules of the 
common law. Section 1655, Code of 
1906, recognizes fully and unreserv- 
edly the more humane rule that all 
illegitimates shall inherit from their 
mother. This statute seems to im- 
ply that the mother and not the inno- 
cent child shall be held responsible 
for her sins, and, further, that the 
illegitimate child shall receive from 
its dead mother the fruits of her 
labor or fortune. Is it not fair to 
assume that it was the purpose of 
this benefit association to accord to 


same rights and privileges the stat- 
ute laws of the state have, in prin- 
ciple, given them—whether the chil- 
dren be legitimate, or illegitimate? 
A child capable of inheriting would 
seem to come within the class desig- 
nated by the by-laws. Certainly the 
child has an insurable interest in the 
life of its mother, and it seems 
equally certain that the by-laws were 
not designed to discriminate between 
legitimate and illegitimate children 
possessing equal rights to inherit 
from their mother. The mother in 
this case believed that her illegiti- 
mate daughter was one of her chil- 
dren, and so did the officers of the 
association.” Shelton y. Minnis, su- 
pra. 

82. De Roller v. Bohan, 211 App. 
Div. 46, 207 NYS 518. And see bance 
inte as REA 

83. ulz ve utual Reserve Fun 
Life Assoc., 145 N. Y. 563, 40 NE 3, 
28 LRA 379; Massey v. Rochester 
ae Relief Soc., 102 N. Y. 528, 7 NE 
84. Silvers v. Michigan Mut. Ben. 
Assoc., 94 Mich. 39, 53 NW 935; 
ae Palate Life Assoc. vy. 
Tarrison, 1. Dec, (Reprin 
23 CincLBul 360, ee ae 

3 amont y. Grand Lodge I. L. 
ESL mea! nz) < > 


86. Mitchell v. Grand Lod MLSS S 
H., 70 Iowa 360, 30 NW 865, Inde- 
pendent Order S. & D. J. A. y. Allen 


87. Leaf v. Leaf, 92 Ky. 166. 1 
SW 354, 854, 13 KyL 486. i Pt i 
42 Minn, 


88. Walter v. Hensel, 

204, 44 NW 57. 

Berg tinses. os bas tl dee Bl Fund 
ife Assoc., N. Y. 563, 40 

28 LRA 379, g's, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 141-142] 


hes 


such membership, is valid.%° 


- [§ 142] (b) Meaning of ‘‘Family.’’ 
“‘family’’ is a term of great flexibility; it may be 
of narrow or of broad meaning as the intention 
of the parties or of the legislature or law-making 
body of the society may appear.*+ 
been defined as meaning such persons as habitually 
reside under one roof and form one: domestic cir- 
cle,®2 or such as are dependent on each other for 
support,®* or among whom there is a legal and equi- 
table obligation to provide support.®* 
all cases limited to persons residing with insured ;%° 
nor is it necessarily restricted to the member’s 
widow and children,®® but, under some circum- 
mother,” 
brother,” sister,! or even strangers in blood,? such 
as stepchildren,? and the member’s unlawful wife 
may come within such term, although he had a law- 
ful wife living at the time of his death.* 

It has been held 


stances, may inelude his 


Parent and child living apart. 
that adult children who are not 


90. Derrington y. Conrad, 3 Kan. 
A,’ 725,°45 P’ 458, 

91. Peterson vy. National Council 
K. & L. S.; 189° Mo. A. 662,.175 SW 
284; Ferbrache vy. Grand Lodge A. O. 
U. W., 81 Mo. A. 268. 

“Family” defined generally see 25 
CAD Te64: 

92. Women’s Catholic Order of 
Foresters v. Heffernan, 206 Ill. A. 70 
[aff 283 I11. 429, 119 NE 426]; O'Neal 
v. O’Neal, 109 Ky. 113, 58 SW 529, 22 
KyL 616; Hofman y. Grand Lodge B. 
L F., 73: Mo. A. 47. 

[a] Similar definitions. — (1) 
‘“Pamily,’ as used in the Fraternal 
Benefit Society Act, and in the by- 
jaws of an organization organized 
thereunder, means a collective body, 
eonsisting of two or more persons 
who live together and between whom 
there are family relations of a domes- 
tic character. Women’s Catholic Or- 
der of Foresters v. Heffernan, 206 Ill. 
A. 70 [aff 283 Ill. 429, 119 NE 426]. 
(2) “Our courts have defined the term 
to mean, in its ordinary use, ‘a col- 
jective body of persons who live in 
one home, under one head or manage- 
ment.’’”’ Peterson vy. National Coun- 
cil K. & L. S., 189 Mo. A. 662, 671, 175 
Sw 284. (3) ‘Webster defines the 
word ‘family’ as ‘a group composed 
of the husband, wife and children,’ 


_ and, in the popular interpretation of 


the meaning of the word, the wife or 
mother is always the central and im- 
portant member of the family, about 
whom every domestic interest cen- 
ters.” O’Neal v. O’Neal, 109 Ky. 113, 


116, 58 SW 529, 22 KyL 616. 


Brother and sister living together 
see infra text and notes 21, 22. 

Parent and child living together 
see infra text and notes 13-17. 
Hofman v. Grand Lodge B. L. 
F., 73 Mo, A. 47. . 

[a] In Massachusetts ‘their fam- 
jlies”’ in St. (1882) c 244 § 1 means 
persons living with the member and 
depending upon him for help in their 
support. Mather vy. Boston, etc, R. 
Relief Assoc. 254 Mass. 90, 149 NE 
617; Smith v. Boston, ete., R. Relief 
Assoc., 168 Mass. 213, 46 NE 626. 

94. Hofman v. Grand Lodge B. L. 
F., 73 Mo. A, 47; Grand Lodge A. O. 
U. W. v. McKinstry, 67 Mo. A. 82. 

95. Young Men’s Mut. Life Assoc. 
vy. Harrison, 10 Oh. Dec. (Reprint) 
786, 23 CincLBul 360. 

Brother and sister living apart see 
infra text and notes 18—20. 

Parent and child living apart see 
infra text and notes 5-12. 

Manley v. Manley, 107 Tenn. 
191, 64 SW 8. : 

97. St. Louis Police Relief Assoc. 
vy. Houlehin, 200 Mo, A. 560, 207 SW 
880; Klee v. Klee, 47 Misc. 101, 93 
NYS 588; Young Men’s Mut. Life As- 
soe, v. Harrison, 10 Oh. Dec. (Re- 
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the member or living in his household cannot be 


The word. 
dren.® 


The term has 


It is not in 


father,®® 


dependent upon 


print) 786, 23 CincLBul 360; Manley 
v. Manley, 107 Tenn. 191, 64 SW 8. 

98. Ferbrache v. Grand Lodge A. 
O. U. W., 81 Mo. A. 268. 


99. Norwegian Old People’s Home 
Soe. v. Wilson, 176 Ill. 94, 52 NE 41 
[aff 73 Ill. A. 287]. 


1. Hosmer v. Welch, 107 Mich. 
470, 65 NW 280, 67 NW 504. ; 

2. Women’s Catholic Order of For- 
esters vy. Heffernan, 283 Ill. 429, 119 
NE 426; Carmichael vy. Northwestern 
Mut. Ben. Assoc., 51 Mich. 494, 16 
NW 871; Peterson v. National Coun- 
cil, K...&/ LL. S.,, 189, Mo. A. 662,175 
SW 284; Supreme Commandery U. O. 
G. C. v. Donaghey, 75 N. H. 197, 72 
A 419. ; 

[a] WDlustration.—Plaintiff, who 
had taken the holder of a certificate 
into her household without charge, 
although not dependent on him as 
stated in the certificate, was a mem- 
ber of the same family, and entitled 
to recover as a beneficiary under the 
certificate. Peterson. v. National 
Council K. & L. S., 189 Mo. A. 662, 
175 SW 284. 

[b] Strangers in blood living to- 
gether as parent and child (1) may 
constitute a ‘family.’ Carmichael 
v. Northwestern Mut, Ben. Assoc., 51 
Mich. 494, 16 NW 871. (2) So an 
infant delivered to a stranger on his 
promise to adopt, educate, and rear 
him as a child, and who is taken 
into his household, and thus educated 
and reared, but not formally adopted, 
is a member of the family of such 
stranger. Grand Lodge A. O. U. W. 
v. McKinstry, 67 Mo, A. 82. (3) But 
a child not legally adopted by in- 
sured, and not living permanently 
with insured after insured and his 
wife had separated, was not a mem- 
ber of the family. Grand Lodge A. 
O. U. W. v. McKay, 149 Mich. 90, 112 
NW 730. 

[ec] Friend as member of family. 
—(1) A beneficiary named in a cer- 
tificate, designated as “dear friend 
and member of my family,’ who lived 
with insured many years and at the 
time of the latter’s death, neither 
paying board, but living in common, 
is a member of the family. Women’s 
Catholic Order of Foresters y. Hef- 
fernan, 283 Ill. 429, 119 NE 426. (2) 
On the other hand it has been held 
that an old friend who has lived with 
the member for years and is physi- 
cally disabled is not a member of 
his family, so as to be able to take 
the benefits of a. benevolent insurance 
policy, payable only to a member of 
the family. Supreme Lodge K. H. v. 
Nairn, 60 Mich. 44, 26 NW 826. (3) 
And where a member lived with 
friends, none of whom were depen- 
dent on him, and, while he paid no 
board, they expected compensation 
at his death, the wife of the person 


made beneficiaries as against the widow and chil- 
So it has been held that an adult son who 
leaves the father’s family permanently becomes 
an independent entity and is no lawful member of 
the father’s family, and the father cannot be the 
beneficiary of a certificate taken out by the son;® 
that a mother is not a‘member of the family of an 
adult son who marries and establishes a home sepa- 
rate from her, she not being dependent upon him;? 
and that a member’s second wife would take in 
preference to his father who was not a member of 
his family nor dependent upon him.’ ‘On the other 
hand it has been held that an adult son is a mem- 
ber of his father’s family, although not living with 
him or depending upon him for support;® that a 
member’s mother may be a member of his family, 
although she does not actually reside with him, 
if she is dependent upon him for support;*! and 
that the designation ‘‘immediate family’’ includes 
a daughter of a member living apart from him.2 


in whose home the member lived was 
not a member of his family, within 
L. (1895) p 440 c¢ 86 § 1, relating to 
Bey ene ee ee Denenus: Supreme 
ommandery U. O. G. C. v. Donagh 
75 N. H. 197, 72 A 419. Tai 

3. Anderson v. Royal League, 130 
Minn. 416, 153 NW 853, LRA1916B 
901, AnnCas1917C 691; Tepper y. Su- 
premey, Council, “R.A. 61) NC = Je qd. 
638, 47 A 460, 88 AmSR 449: De 
Roller v. Bohan, 211 App. Diy. 46, 207 
NYS 513; Dhonau vy. Striebinger, 24 
Oh. Cir. Ct. N. S. 598. 

[a] Stepchildren who have been 
brought up in the member’s house- 
hold are members of his family. Tep- 
per_v. Supreme Council R. A., 61 N. 
J. Eq. 638, 47 A 460, 88 AmSR 449 
Eoe 59 Nigieke He oa 45, 3A 91]; 

onau vy. riebinger, Obey Gir: 

N. S. 598. Si ees 

[b] Mlustrations.—(1) A _ step- 
daughter of insured was a member of 
his family and within the class of 
permitted beneficiaries under the Illi- 
nois statute, where they were mem- 
bers of the same household and he 
contributed to the support of the 
household. Anderson Vv. Royal 
League, 130 Minn. 416, 153 NW 853 
LRA1916B 901, AnnCasi917C 691. (2) 
A stepson who lived with his step- 
father for twenty years, in mutually 
acknowledged relationship of father 
and son, was a “member of the fam- - 
ily’ of the stepfather at the time of 
the latter’s death, within by-laws of 
an association, although he had tem- 
porarily left his stepfather’s home 
for financial reasons fourteen months 
pee Mak tenes fey death. De 

oller_v. Bohan, 1 App. iv, 46 
207 NYS 518, varanasi 

4. odnarik y. National Sl i 
mOgs Coes eats ae  aahale 

‘s eaf v. Leaf, 92 Ky. 166 
354, 804 13 Rey tadke. eg 

6 Knights of Columbus v. Rowe 
70 Conn. 545, 40 A 451;. Brower v. 
epercme pune NS Tas ce 87 Mo. A. 

A avin v. avin, 114 App. i 
396, 99. NYS 1012. Spiced 

fA Qisey v. Odd Fellows’ Mut. - 
lief Assoc., 142 Mass. 224, 7 NE poe 
Knights of Columbus y. McInerney, 
153 Mich. 574, 117 NW 166, 126 AmSR 
541; Western Commercial Travelers’ 
Assoc, v. Tennent, 128 Mo. A. 541, 106 
SW 1073; Lister v. Lister, 73 Mo. A 
99; Hanna v. Hanna, 10 Tex, Ciy. A. 
BY, 20: SW 820. J \ ‘ 

if ’Neal v. O’Neal, 109 Ky. 
58 SW 529, 22 KyL 616. eae 

9. Klotz v. Klotz, 14 Ky 
SW Dol, 15 KyL 183. aie Rye 

Ns oung Men’s Mut. Life A 
v. Harrison, 10 Oh. Dec, (Reprint) 
aes, 49 Ging 360. 

11. . Louis Police Relief Assoc. 
Houlehin, 200 Mo. A. 560, 207 SW 880" 

12. Dalton vy. Knights of Colum- 


‘ 
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‘Parent and child living together. The family re- 
lation may,'? or may not,'4 exist between parent 
and child living together, according to the cireum- 
stances of the particular case. Thus, where a son 
and his wife lived with his father and were depend- 
ent upon him for their support during the son’s 
final illness, the father was held a member of the 
family.4°> So a mother with whom an adult child 
lives is a member of his family.1® But it has been 
held that an unmarried son living with insured, 
but not dependent on him for support, is not a 
member of the family.1? 

Brothers and sisters living apart. A sister who 
does not lve with her brother and who is not de- 
pendent upon him for support is not a member of 
his family.48 Nor is a brother of insured, not living 
with him’ nor depending on him for support,?° a 
member of insured’s family. 

Brothers and sisters living together. Where a 
husband separated from his wife without a divorce 
and thereafter, until his death, lived with his sis- 
ter, paying no board, but was nursed and cared for 
bus, 80 Conn. 212, 67 A 510, 125 Am 
SR 116, 11 AnnCas 568; Danielson v. 
Wilson, 73 Ill. A. 287 [aff 176 Til. 94, 


52 NE 41]. 
[a] Rule applied.—Although a 


TI.’ 453, 105 
2b breve Li2eH. 
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20. National Union y. 
NE 319, 
A. 101 (under the 
articles of association of a society 
and its by-laws, designating the bene- 


[§§ 142-143 


by her as a member of the family, the sister was 


‘held to be a member of his family and entitled 


to take under a policy on his life, although his wife 
survived him.24_ It has also been held that a brother 
residing with insured is a member of his ‘‘immedi- 
ate family’’ within the meaning of that term as 
used in a certificate of insurance.?? 

Stepfather or stepmother. A stepfather is not in- 
cluded jin the word ‘‘family’’ when not a member 
of insured’s household.?? So where a stepson after 
coming of age married and established a home of 
his own apart from his father and stepmother, the 
stepmother was not a member of his family.?* 

[§ 143] (6) Relatives. The relatives of insured 
are among those who may be designated as benefi- 
ciaries or to whom payment of benefits is re- 
stricted.2> Such relationship under the express pro- 
visions of some statutes or fraternal society laws 
must be blood relationship,?® and in some cases the 
word ‘‘relatives’’ has been construed to mean blood 
relatives.27._ By the weight of authority, however, 
the term ‘‘relatives,’? when used without qualifi- 
Keefe, 263] of American Yeomen, 105 Kan. 711, 
AnnCas1915C | 185 P 1058, 10 ALR 862. 

[d] Niece by marriage cannot be 


designated under a law restricting 
benefits to relatives by blood. Ben- 


daughter of a member, of more than 
the age of twenty-one, had before his 
death left his home, intending to 
make a living for herself and using 
her own earnings for her own bene- 
fit, and he left a widow and minor 
children, who had been, and were at 
his death, a part of his household, 
dependent on him, such daughter had 
not necessarily ceased to be a mem- 
ber of his “immediate family,’ and 
so not entitled to take his death bene- 
fit as his designated beneficiary. Dal- 
ton v. Knights of Columbus, 80 Conn. 
212, 67 A 510, 125 AmSR 116, 11 Ann 
Cas 568. 

13. Dalton y. Knights of Colum- 
bus, supra. 

[a] Daughter as member of in- 
sured’s “immediate family.’’—Under 
the charter of an association, author- 
izing a member to designate, as the 
recipient of the benefit payable on his 
death, a person of his “immediate 
family,” or, in default of such fam- 
ily, one of his blood relatives,, a 
daughter of insured living with him 
as a member of the same household, 
with him as its head, may be desig- 
nated as a beneficiary, as one of his 
immediate family, although she is of 
age, so that he is not legally bound 
to support her and she is not under 
his legal control. Dalton v. Knights 
of Columbus, 80 Conn. 212, 67 A 510, 
125 AmSR 116, 11 AnnCas 568. 

14, First Catholic Slovak Ladies’ 
Union v. Florek, 210 Ill, A. 469. 

[a] MTlustration.—Parents are not 
considered members of the family of 
a married daughter who lives with 
them because both she and her hus- 
band are sick, where they are not 
dependent on her and the husband 
contributes to her support. First 
Catholic Slovak Ladies’ Union ov. 
Florek, 210 Ill. A. 469. 

15. Ferbrache v. Grand Lodge A. 
O. U. W., 81 Mo. A. 268. 


16. Klee v. Klee, 47 Mise. 101, 93 
NYS 588. 

17. Mather v. Boston, etc., R. Re- 
lief Assoc., 254 Mass. 90, 149 NE 
617. 

18. Smith v. Boston, etce., R. Re- 


lief Assoc., 168 Mass. 2138, 46 NE 626. 
See Walker v. Peters, 139 Mo. A. 681, 
124 SW 35 (holding that the relation 
of brother and sisters alone would 
not make them his “family” or of his 


family within the meaning of the cer- 


tificates or articles). 
19. Wegener v. Wegener, 101 Oh. 
St. 22, 126 NE 892. 


ficiaries as the husband, wife, family, 
or other dependents of the member, 
a member living with his parents 
may not designate as beneficiary a 
married brother living in his own 
home, and not dependent on him)]. 

21. Hosmer v. Welch, 107 Mich. 
470, 65 NW 280, 67 NW 504. 

22. Norwegian Old People’s Home 
Soc. v. Wilson, 176 Ill. 94, 52 NE 41 
{aff 73 Ill. A. 287]. 

23. Supreme Lodge O. M.. P. v. 
Dewey, 142 Mich. 666,°106 NW 140, 
113 AmSR 596, 3 LRANS 334, 7 Ann 


Cas 681. 
157 Ark. 


24. Laseter v. 
273, 247 SW 1049. 

25. Supreme Assembly R. 8S. G. F. 
v. Adams, 107 Fed. 335; Mathewson Vv. 
Supreme Council R.’A., 146 Mich. 671, 
110 NW 69. And see cases infra 
this section. 

26. Cal.—Bennett v. Modern Wood- 
men of America, 52 Cal. A. 581, 199 
P 343. 

Ill.— National Union v. Keefe, 172 
Tll. A. 101 [rev on other grounds 263 
Tll. 4538, 105 NE 319, AnnCasi915C 
271]; Fraternal Tribunes y. Teutsch, 
170 Ill. A. 47; Sanders v. Grand Lodge 
ANON Wa Lost AL sR barie 24 6M. 
555, 92 NE 962). 

Ind.—Nye v. Grand Lodge A. O. U. 
W., 9 Ind. A. 131, 36 NB 429. 

Kan.—Kloss v. Brotherhood of 
American Yeomen, 105 Kan. 711, 185 
P 1058, 10 ALR 862, 

Mass.—Lamothe v. Société Laurier, 
244 Mass. 189, 138 NE 899. 

Mich.—Grand Lodge A. O. U. W. v. 
Brown, 160 Mich. 487, 125 NW 400. 

N. Y.—Dusenbury v. General Grant 
Council No. 128 J. O, VU; M., 96 
Misc. 665, 161 NYS 108. 

Tex.—Gray v. Sovereign Camp W. 
ria he 47 Tex. Civ. A. 609, 106 SW 

[a] “Blood relationship” is a term 
of very comprehensive meaning. It 
includes those persons who are of 
the same family, stock, or descended 
from a common ancestor. Nye -v. 
Grand Lodge A. O. U.. W., 9 Ind, A. 
131, 36 NE 429. 

[b] Grandchildren are blood rela- 
tives of the grandfather. Grand 
Lodge A. O. U. W. v. Fisk, 126 Mich. 
856, 85 NW 875. 

[c] Unele and nephew are “blood 
relatives,’ so that the nephew might 
designate his uncle as a beneficiary 
in a certificate and thereby vest him 
with the right to death benefits pro- 
vided therein. Kloss v. Brotherhood 


Laseter, 


nett v. Modern Woodmen of America, 
52 Cal. A. 581, 199 P 343; Lamothe v. 
Société Laurier, 244 Mass. 189, 138 
NE 899. 

[e] Niece of a member’s deceased 
wife is not a blood relation. Baldwin 
v. Begley, 185 Ill. 180, 56 NE 1065 
[rev 84 Ill. A. 674]; Supreme Court 
R. A. v. McKnight, 140 Il]. A. 421 
[rev on other grounds 238 Ill. 349, 87 
NE 299]. 

{f] Wife of a member’s uncle is 
not a blood relation. Dusenbury v. 
General Grant Council No. 128 J. O. 
U, A. M., 96 Misc. 665, 161. NYS 103. 

[g] Brother-in-law of a member 
is not eligible as a beneficiary where 
the constitution and by-laws of the 
company limit beneficiaries to the 
member’s wife, children, affianced 
wife, blood relatives, or persons de- 
pendent on the member. Grand 
Lodge A.-O. U. W. v. Ehiman, 246 I11. 
555, 92 NE 962. 

[h] Half sister is not eligible un- 
der a limitation to “brothers and 
sisters of the whole blood.” Callahan 
v. Switchmen’s Union of North Amer- 
ica, 189 App. Div. 5, 177 NYS 351. 

[i] Degree of consanguinity.—(1) 
The limitations on the designation of 
a beneficiary in Ins. L. § 231 subd 2, 
as amended by L. (1911) c¢ 198, in- 
clude a “relative to the fourth de- 
gree of consanguinity,’ and one 


“whose grandmother was a sister of 


insured’s father was not such a rela- 


tive. Woodbury v. Schroeder, 116 
Mise. 678, 191, NYS. 513: - (2), Such 
degree must be determined by the 


Since it has reference to 
distribution of estates. Wood- 
bury v. Schroeder, supra. (3) Under 
Vernon’s Sayles Civ. St. Annot. 
(1914) art 4832, permitting blood 
relatives within the fourth degree ta 
be designated as beneficiaries of fra- 
ternal insurance certificates, nephews 
and nieces of a member falling within 
that degree may be designated. 
Wright v. Grand Lodge K, P., (Tex. 
Civ..A.)° 1737 SW 270; 

27. Supreme Lodge N. EB. O. P. v. 
Hine, 82 Conn. 315, 73 A~791. 

[a] Rule applied.— Under Mass. 
Rev, L. (1902) ¢c 119 § 6, providing 
that a death benefit shall be payable 
only to the husband, wife, etc., or 
relative of the member named in the 
certificate, and the charter of a society 
declaring its object to be to establish 
a fund from which, on a member’s 
death, a sum not exceeding a certain 
amount should be paid to his family 


civil law, 
the 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cation, is held to include relatives by marriage,?® 
such as a member’s brother-in-law,?? his aunt by 
marriage,°° or the wife of his grandnephew.*t A 
man’s stepchild has been held his relative,?? even 
after the mother’s death,** although some authori- 
ties have held that the death of the mother termi- 
nates the relationship.*4- So a grandniece of a 
member’s husband is a relative by marriage within 
a statute making such relatives eligible,*> and the 
relationship continues even after the death of the 
husband.2® On the other hand it has been held that 
a niece of the first wife of a member’s father, the 
member being a son of the second wife, is not a 
relative of the member either by consanguinity or 
affinity.** 

An illegitimate child is a blood relation .within 
the meaning of a society’s laws requiring designa- 
tion of some one related to insured by blood.*& On 
the other hand it has been held that the term ‘‘rela- 
tive’’ does not include an illegitimate child.*? 

Husband and wife as relatives. A husband and 
wife have been held not to be ‘‘relatives’’ of one 
another within the meaning of that term as used 
in the laws of a fraternal society.*° But a pro- 
vision for payment of benefits to the member’s 
‘nearest relative’’ has been held sufficient to in- 
clude the member’s surviving husband.*+ 

Nearest competent relative. Where a member 
leaves surviving him his widow, an infant daugh- 
ter, a brother and sister, and his father, the father 
is entitled to the insurance fund under a provision 
for payment to the member’s ‘‘nearest competent 


or a relative, and its constitution de- 35. 
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relative.’ ’4? 

Affianced wife. It has been held that there is 
nothing in the words ‘‘related by consanguinity or 
affinity’’ restrictive of the right of a member to 
designate as beneficiary one to whom he is engaged 
to be married.*® 

[§ 144] (7) Heirs, Legatees, Representatives, and 
Next of Kin. Among other classes to whom bene- 
fits are payable or to whom the member is restricted 
in designating beneficiaries are heirs,** legatees,** 
representatives or legal representatives,*® and next 
of kin.*7 

Heirs.48 It has been held that the term ‘‘heirs’’ 
is not to be taken in its restricted sense, but in- 
cludes anyone to whom the estate of deceased might 
pass by operation of law,*® and thus would, in 
many cases, include persons who are but distantly 
related by blood to the deceased member, who have 
never been members of his family, and with whom 
he has no personal acquaintance,°®? and who have 
no insurable interest in his life.6t A mother is not 
eligible as an heir where the member’s widow and 
children are living.6? Nor is a legatee of a mem- 
ber his ‘‘heir.’’ ®* The words ‘‘legal heirs of the 
deceased member’’ do not inelude the widow of 
such member,°*+ and a foster child never legally 
adopted by a member is not entitled to benefits pay- 
able to the. latter’s ‘‘legal heirs.’’°> Naming an 
illegitimate child as son and beneficiary in a benefit 
certificate being a sufficient recognition under the 
statute, the child is a proper beneficiary under a 
provision that an ‘‘heir’’ may be beneficiary.°® 


eclaring its object to be to create a 
fund from which a sum not exceeding 
a certain amount should be paid to 
the husband, wife, or relative of a 
member, it was held that a son-in- 
law of a member was not a “relative” 
of such member, and could not be 
named as a beneficiary, only a rela- 
tive by blood being intended to be 
included in that expression. Supreme 
Lodge N. E. O. P. v. Hine, 82 Conn. 
SUS TSUAL 7912 

28. Richey v. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW 276, 280, 
LRA1918F 1116 [cit Cyc]; Eckert v. 
Star of Elizabeth Council No. 37 D. 
A., (N. J.) 116 A 708; Tepper v. Su- 
preme Council R. A., 61 N. J. Eq. 638, 
47 A 460, 88 AmSR 449 [rev 59 N. J. 
Eq. 821, 45 A 111}, See Faxon v. 
Grand Lodge B. L. F., 87 Ill. A. 262 
(under a statute providing that pay- 
ment of death benefits shall be made 
only to the families, heirs, blood re- 
lations, affianced husband or wife, or 
to persons dependent on the member, 
and under the constitution of a so- 
ciety providing for relief to members 
and their families in the event of 
death or total disability, the step- 
mocher of insured, being related by 
affinity in the same degree as a nat- 
ural mother is by consanguinity, may 
be named as a beneficiary). 

29. Toison v. National Provident 
Union, 60 Misc. 460, 118 NYS 534 [aff 
130 App. Div. 884 mem, 114 NYS 1149 
mem (aff 198 N. Y. 535 mem, 92 NE 
1104 mem)]. 

30. Richey v. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW 276, LRA 
1918F 1116. 

81.. Bennett v. Van Riper, 47 N. J. 
Eq. 563, 22 A'1055, 24 AmSR 416, 14 
BRA 342 [rev 47 N. J. Eq: 39, 19 A 


785). 

J Tepper v. Supreme Council R. 
A.,' 61 N. J. Eq. 638, 47 A 460, 88 
AmSR 449 [rev 59 N. J. Eq. 321, 45 
Os Wa i 

33. Simcoke vy. Grand Lodge A. O. 
pha 84 Iowa 383, 51 NW’8, 15 LRA 
114. 

34, Morey v. Monk, 145 Ala. 301, 
40 S 411. S 


CiZtiChIN. Ss. ols. 

86. Hessenmueller y. Sirilo, supra. 

37. Smith v. Supreme Tent K. M. 
W., 127 Iowa 115, 102 NW 830, 69 
LRA 174. 

38. Stahl v. Grand Lodge A. O. U. 
Wh eae Tex wCived AS 203298. SW 
643. 

39. Lavigne v. Ligue des Patriotes, 
178 Mass. 25, 59 NH 674, 86 AmSR 
460, 54 LRA 814, ; 

40. Tierney v. Perkins, 178 App. 
Div. 391, 164 NYS 982; Gross v. Dun- 
cannon Workingmen’s Burial Assoc., 
17 Pa. Dist. 543. 

[a] Reason assigned is that they 
are merged in one during life, and 
upon death of either the survivor 
cannot, of course, bear any relation- 
ship to deceased. Tierney y. Perkins, 
178 App. Div. 391, 164 NYS 982. 


41. Eckert v. Star of Elizabeth 
Council No. 3% D: A‘, €N. J.) 116) A 
708. 

42. Gross v. Duncannon Working- 
men’s Burial Assoc., 17 Pa. Dist. 
543. 

43. Jacobs v. Most Excellent As- 


sembly A: O, M. P., 9 Pa.’ Dist. 54. 
Afflanced husband or wife as bene- 
ficiary generally see supra § 139. 
44. See cases infra this note; and 
text and notes 48—56. 


[a] Particular provisions con- 
strued.—Williams v. Williams, 10 
KvyvL 37; Weisert v. Muehl, 5 Kyl 


285: Griffith v. Howes, 5 Ont. L. 439, 
2 OntWR 293, 2 ComL 15; Plante v. 
La Société des Artisans Canadiens 
Francais, (Que.) 20 RevLeg 320. 


45. See infra text and note 57. 

46. See infra text and notes 58— 
61. 

47. See cases infra this note. 

[a] Particular provisions con- 


strued.—(1) Pagliuca v. Italian Bar- 
bers’ Benev. Soc., 181 App. Div. 657, 
168 NYS 837. (2) Under a statute 
which confers on adopted children 
the right of inheritance, an adopted 
child, under the by-laws of a corpora- 
tion providing that in the absence 
of widow and children a gratuity 
fund shall be paid to the next of 
kin of the deceased member within 


the limit of representation prescribed 
by the statutes, even if not a child 
within the by-laws, is entitled to the 
fund as next of kin. Kemp v. New 
York Produce Exch., 34 App. Div. 
175, 54 NYS 678. (3) A certificate 
providing for payment of the endow- 
ment to the member’s ‘“‘next of kin,” 
and expressed to be subject to the 
constitution and by-laws then in 
force and also to such amendments 
and alterations as might thereafter 
be regularly adopted, is not affected 
by an alteration omitting “next of 
kin’’ by that name from the classes 
of persons to whom certificates may 
be made payable. Yelland v. Yelland, 
25 ‘Ont. A. 91. 

Time with reference to which 
eligibility is determinable see supra 
§ 135 note 65 [a] (1). 

48. FPersons within terms of desig- 
nation see supra § 155. 

Time with reference to which eligi- 
bility is determinable see supra § 135 
notes 6b Lelvuca, bbls 

49. Lamont v. Grand Lodge I. L. 
H., 31 Fed. 177; Dielmann v. Berka, 
49 Misc. 486, 97 NYS 1027; Hessen- 
mueller vy. Sirilo, 23 Oh. Cir. Ct. N. S. 
313; Hanna v. Hanna, 10 Tex. Civ. 
A, 97, 30 SW 820. See Northwestern 
Masonic Aid Assoc. v. Jones, 154 Pa. 
99, 26 A 2538, 35 AmSR 810 (the term 
“heirs” did not mean “executor” or 
“estate,” but referred to the distri- 
butees under the intestate law of 
the member’s domicile). 

50. Lamont v. Grand Lodge I. L. 
HS SLM d iy. 

51. Silvers v. Michigan Mut. Ben. 
Assoc., 94 Mich. 39, 53 NW 935. 

Necessity and sufficiency of insur- 
able interest see infra §§ 147, 148. 

52. Hanna v. Hanna, 10 Tex. Civ. 
A. 97, 30 SW 820. 

53. Hill v. Supreme Council A.~L. 
H., 178 Mass. 145, 59 NE 652;.Na- | 
tional Mut. Aid Assoe. v. Gonser, 43 
Oh. St. 1, 1 NE 11. 

54. Fraternal Tribunes y. Teutsch, 
170.011, Ay 4%. 

55. Hickox vy. Johnston, 115 Kan. 
845, 224 P 905. 

56, Booz v. Booz, 188 Iowa 381, 
167 NW 93. 


’ 
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Legatee. Under a statute limiting the issuance 
of benefit certificates to ‘‘wife, relative, legal rep- 
resentative, heir or legatee,’’ a member could des- 
ignate his fianeée as beneficiary where he made, her 
his legatee.°? 

‘‘Representatives’’ and ‘‘legal representa- 
tives.’’5> Under the charter of a society providing 
for payment of benefits to certain classes of bene- 
ficiaries, such as family, blood relatives, heirs, ete., 
and the laws of the society authorizing payment 
of benefits to such persons ‘‘or legal representa- 
tives,’? and declaring that, when a certificate is 

payable to the legal representatives, the benefit 
‘ shall be payable to the executor or administrator 
of the member in trust for his heirs, the society 
may issue a certificate payable to a member’s legal 
representatives, although at the time of its issuance 
there is no one in existence falling within any of 
the authorized classes of beneficiaries.°? Where the 
articles of association state that the general pur- 
pose of the society is the insuring of lives of the 
members upon the plan of paying to the ‘‘repre- 
sentatives’’ of deceased members a certain sum, the 
word ‘‘representatives’’ will be construed as in- 
cluding any person whom the member may desig- 
nate, or, if he makes no designation, the person 
whom the by-laws designate as the one entitled to 
benefits.°° Under the constitution of a fraternal 
society authorizing the designation of a member’s 
‘“leoal representatives’’ as beneficiaries, nieces and 
nephews may be treated as such representatives.®+ 

[§ 145] (8) Dependents—(a) In General. It has 
been held that a society, chartered to afford aid 
to ‘‘its members and their :dependents’’ by paying 
- a sum at the member’s death to his ‘‘‘family or de- 
pendents,’’ cannot issue a valid certificate provid- 
ing for payment to one who is not dependent on 
the member.®? On the other hand it has been held 
that, where the beneficiaries may, under the laws of 


57. Christenson v. El Riad Tem-|v. Adams, 
ple A. A, O. N. M. S., 37 S. D. 68, 156} Union v. Keefe, 
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107 Fed. 
172 Ill. A. 101 [rev | Ct 


{§§ 144-146 
the society, be relatives or persons dependent on 
insured, or ‘‘families or other dependents,’’ the 
terms ‘‘relatives’’ and ‘‘families’’ are not confined 
to dependent relatives or dependent members of the 
family.** So where benefits are payable to certain 
classes, such as relatives, families, ete., or persons 
dependent upon the member, the word ‘‘dependent”’ 
has been held not limited to the classes of persons 
previously mentioned, but to constitute a separate 
class.°¢ Likewise, where benefits were payable to 
the ‘‘wife, husband, children, dependent, mother, 
father,’’ ete., the word ‘‘dependent’’ was held to 
designate a class by itself and. not to qualify the 
classes following it.6° And where it is provided 
that benefits shall be payable to such persons de- 
pendent on the member as the latter may direct, the 
word ‘‘dependent’’ does not restrict the beneficiary 
to a person wholly dependent on the member for 
support.®*® But where the statute restricts the pay- 
ment of benefits to the husband, wife, father, ete., 
and legal representatives of the member, the word 
‘‘dependents’’ in a certificate providing for the 
payment of benefits to the family, ‘‘dependents,’’ 
or orphans of the member, as he may direct, can- 
not be construed in its usual broad sense, but must 
be held to apply only to one of the classes: of per- 
sons named in the statute.®* atthe 

Time of dependency. The beneficiary must be a 
dependent at the time of the member’s death,** 
and also at the time of his nomination.®® 

Person on whom member is dependent. Under 
some statutes’? a person on whom the member is 
dependent for support may be designated by him as 
beneficiary with the consent of the association.” 

[§ 146] (b) Meaning of ‘‘Dependents.’’ The 
word ‘‘dependent’’ used in relation to the eligibil- 
ity of beneficiaries means some person or persons 
depending for support in some way upon the in- 
sured member.’? It means that the beneficiary must 
335; National gether v. Harley, 23 Oh. Cir. 


NW 581. on other grounds 263 Ill. 453, 105 NE 66. Marsh v. Supreme Council A. 
Persons within terms of designa-| 319, AnnCas1915C 271]; Lane v. Lane,| L. H., 149 Mass. 512, 21 NE 1070, 4 
tion see infra § 155. 99 Tenn. 639, 42 SW 1058. LRA 382. 
58. Persons within terms of desig- {a] Sister not actually dependent 67. Klee v. Klee, 47 Misc. 101, 93 
nation see infra § 155. on insured may be designated under| NYS 588. 


59. Supreme Tribe B. H. v. Gailey, 


a provision that the certificate shall 


A 


117 Ark. 145, 149, 173 SW 838, 
“Although the member may have 
had no family, blood relatives, heirs 
or persons dependent upon him, or 
affianced wife, at the time of the is- 
suance of the policy, a fact which 
the evidence does not show, he: had 
the right, nevertheless, to take out 
such policy upon the contingency that 
there might be one of some of the 
classes designated entitled to receive 
the benefit at the time the liability 
to pay it became fixed upon the death 
of the member, and the order had 
authority likewise to issue such 
policy on such contingency and its 


action in doing so was not ultra 
vires.” Supreme Tribe B. H, v. Gai- 
ley, supra. 


60. Walter v. Hensel, 42 Minn. 204, 
44 NW 57. 

61. Wright v. Grand Lodge K. P., 
(Tex. Civ. A.) 173 SW. 270. 

62. Supreme Council Cc. B. L. v. 
McGinness, 59 Oh. St. 531, 538 NE 54. 
See Passaconaway Council v. Dow, 78 
N. H. 580, 97 A 878 (holding that, 
where benefits are payable only to 
legal dependents, and such depend- 
ents must be the wife, children, etc., 
or other blood relative, or other per- 
son dependent upon the member, the 
designation of a blood relative who 
was not dependent on the member is 
invalid). 

63. Supreme Assembly R. S. G. F, 


Sal a a A ESS A 2 Nu 2) Reese ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


be payable to a “relative or depend 
ent.’ Supreme Assembly R. S. G. 
F, v. Adams, 107 Fed. 335. 

64. Grand Lodge O. H. S. v. Els- 
ner, 26 Mo. A. 108; Sovereign Camp 
WwW. O. W. v. Noel, 84 Okl. 596, 126 BP 
787, 41 LRANS 648. 

fa] Thus (1) a statutory provi- 
sion for payment of benefits for the 
relief and aid of the ‘‘families, wid- 
ows, orphans, or other dependents” 
of the deceased members was held in- 
tended to include as beneficiaries per- 
sons who, not being: either members 
of the family of decedent, nor his 
widow or orphans, are yet dependent 
upon him in some manner, and the 
contention that the beneficiary must 
not only be a member of the family 
or a widow or, orphan of decedent, 
but must also have lived dependent 
upon him for support, is without 
merit. Grand Lodge O. H. S. v. EIls- 
ner, 26 Mo. A. 108. (2) In the egon- 
stitution and by-laws of an associa- 
tion and the statutes under which 
its charter is obtained, providing that 
certificates may be issued to the 
families, heirs, blood relations, or to 
persons dependent upon the member, 
the term “dependent” includes per- 
sons other than members of the fam- 


ily, heirs, or persons related by 
blood. Sovereign Camp W. O. W. v. 
Noel; 84 OK. 1b96 TZ Go Pari maa 
LRANS 648. 


68. Sovereign Camp W. O. W. v. 
Hoehn, 204 Ala. 248, 85 S 696; Murphy 
v. Nowak, 223 Ill. 301, 79 NE 112, 7 
LRANS 3893; Modern Woodmen of 
America v. Patterson, 196 Mo. A. 346, 
194 SW 897. * 

Time in reference to which eligi- 
bility is determinable generally see 
supra § 135, 

69. Sovereign Camp W. O. W. v. 
Hoehn, 204 Ala. 248, 85 S 696.: 

70. See statutory provisions, 

71. Jones v. Holmes, (Tex. Civ. 
A.) 195 SW 306. 

‘ pieqning of “dependent” see infra 

72. Supreme Lodge A. O. U. W. v. 
Hutchinson, 6 Ind. A. 399, 33 NE 
816; Supreme Council A. L. H. v. 
Perry, 140 Mass, 580, 5 NE 634; Bal- 
lou_v. Gile, 50 Wis. 614, 7: NW 561. 
And see cases infra this note. 

{a] Similar definition. — A _ ‘‘de- 
pendent,” as the term is used in ref- 
erence to benevolent associations, is 
one who is sustained by another or 
relies for support upon the aid of 
another: Royal League v. Shields, 
251 Ill. 250, 96 NE 45, 36 LRANS 
208; Murphy v. Nowak, 223 Ill. 301, 
79 NE 112, 7 LRANS 3938; Alexander 
v. Parker, 144 Ill, 355, 33 NE 183, 19 
LRA 187. To same effect Skillings 
v. Massachusetts Ben. Assoc,, 146 
Mass. 217, 15 NE 566. 

“Dependent” defined generally see 
LEC ws, PubSb: 
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be dependent upon the member in a material degree 
for support or maintenance, and the obligation on 
the part of the member to furnish such support and 


maintenance must rest upon some 


equitable grounds, and not upon the purely voluntary 
or charitable impulse or disposition of the member.7® 
The term does not ordinarily refer to dependence for 
favor, companionship, or affection,"* nor does it refer 


73. Ala.—Sovereign Camp W. O. 
W. v. Hoehn, 204 Ala. 248, 85 S 696; 
Morey: vy. Monk, 145 Ala, 301, 40 S 

Cal.—Caldwell v. Grand Lodge U. 
W.,.148 Cal.-195,. 82 P.781, 113, AmSR 
219, 2 LRANS 653, 7 AnnCas 356. 

Ill.—Schildmiller v. Cigarmakers’ 
International Union, 200 Ill, A. 448. 

Ind.—Whiteman vy. Heinzman, 72 
Ind. A. 385, 124 NE 405, 126 NE 245; 
Fuller v. Supreme Council. R. A., 64 
Ind. A. 49, 115. NE 372; Supreme 
Lodge A. O. U. W. v. Hutchinson, 6 
Ind. A. 399, 33 NE 816. 

Kan.—Rollins y. Independent Order 
BOtS HCl 124 Kian 166 "25% P 7548 
Modern Woodmen of America v. Co- 
moans, 10 Kan. 493.. 101 Boi 25 
LRANS 814, 17 AnnCas 865. 

Me.—O’Leary v. Menard, 118 Me, 
25, 105 A 399; Supreme Lodge N. E. 
O. P. v. Sylvester, 116 Me. 1, 99 A 
655, LRAI917C 925. 

Ma.—Hunt v. Winkleman, 136 Md. 
* 250, 110 A 490. 

Mass. —McCarthy v. Supreme Lodge 
N, E. O. P., 153 Mass. 314, 26 NE 866, 
25 AmSR 637, 11 LRA 144. 


Nebr.—Koenigstein v. Finke, 101 
Ae 449, 168 NW 758, LRAI917TF 


Okl.—Royal Neighbors of America 
v. Fletcher, 99 Okl. 297, 227 P 426; 
Sovereign Camp W. O. W. v. Noel, 34 
Okl. 596, 126 P 787, 41 LRANS 648. 

Tenn.—Allen, v. Cunningham, 143 
Tenn. 11, 223 SW 450. 

Tex.—Royal Neighbors of America 
v. Fletcher, (Civ. A.) 230 SW 476. 

W. Va.—Gillespie vy. Modern Wood- 
men of America, 101 W. Va. 602, 133 
SE 333. 

“Trivial or casual, or perhaps 
wholly charitable assistance, would 
not create a relation of dependency, 
within the’ meaning of the statute 
or by-laws. Something more is un- 
doubtedly required. The beneficiary 
must be dependent upon the member 
in a material degree for support, or 
maintenance, or assistance, and the 
obligation on the part of the member 
to furnish it must, it would seem, 
rest upon some moral, or legal, or 
equitable grounds, and not upon the 
purely voluntary or charitable im- 
pulses or disposition of the member.” 
McCarthy v. Supreme Lodge N. E. 
O. P., 153 Mass. 314, 318, 6 NE 866 
25 AmSR €37, 11 LRA 144 [quot 
Heinzman v. Whiteman, 81 Ind. A. 
29, 139 NE 329, 332; Wilber v. “Su- 
preme Lodge N. E. O: P., 192 Mass. 
477, 479, 78 NE 445; Tierney v. Per- 
kins, 178 App. Div. 391, 164 NYS 982, 
98 


1p “Where there is no blood-re- 
lationship, the member to whom the 
benefit certificate is issued must be 
under some recognized obligation to 
support the beneficiary, and _ the 
beneficiary must be dependent upon 
such member for such maintenance.” 
Modern Woodmen of America y. Co- 
meaux, 79 Kan. 498, 497, 101 P 1, 25 
LRANS 814, 17 AnnCas 865. 

[b] Legal duty to support (1) is 
not necessary. Schildmiller v. Cigar- 
makers’ International Union, 200 Ill. 
A. 448; Fuller v. Supreme Council R. 
A., 64 "Ind. A. 49, 115 NE 372; Hunt 
v. Winkleman, 136 Mad. 250, 110) A. 
490; Wilber v. Supreme Lodge N, E. 
“O, Py 192 Mass. 477, 78 NE 445; 
Royal Neighbors of America v. Flet- 
cher, 99 Okl. 297, 227 P 426; Gillespie 
v. Modern Woodmen of America, 101 
W. Va. 602, 183 SE. 333.. (2) Such 
‘duty may rest on moral or equitable 
grounds. Women’s Catholic Order of 
‘Foresters v. Heffernan, 283-Ill. 429, 


- 
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moral, legal, or 


ticular case.*® 


119 NE 426; Royal League vy. Shields, 
251 Ill. 250, 96 NE 45, 36 LRANS 
208; Fuller vy. Supreme Council RAG, 
64 Ind. A. 49, 115 NE 372; Wilber v. 
Supreme Lodge N. HE. O. P., 192 Mass. 
477, 78 NE 445; Koenigstein v. Finke, 
101 Nebr. 449, 168 NW 758, LRA 
1917F 398; Royal Neighbors of Amer- 
ica v. Fletcher, 99 Ok): 29%, 22.2 
426; Gillespie v.. Modern Woodmen of 


America, 101 °W. Va. 602; 1383 SH 
33:3. 
[c] Acts of insured voluntarily 


performed, as the result of charitable 
impulses, do not establish a condition 
of dependency. Heinzman v. White- 
man, 81 Ind. A. 29, 139 NE 329. 

[a] A stranger ‘whom the member 
has promised to support is not there- 
fore a dependent. ‘Caldwell v. Grand 
Lodge U.. W., 148 Cal. 195, 82 P 781, 
113 AmSR 219, 2 LRANS 653 (where 
insured told a woman that if she 
would marry a certain man insured 
would take care of her while he lived, 
and she did so, and he furnished a 
house for her, gave her money, and 
paid her bills, but her husband when 
he worked earned two dollars a day); 
Ownby v. Supreme Lodge K. H., 101 
Tenn. 16, 46 SW 758 (a child who 
lived with her parents and whom a 
member promised to clothe, educate, 
and support, where he only paid for 
some music lessons, and presented 
her with a dress, a pair of shoes, 
and a watch, is not dependent on 
him). 

74. Martin v. Modern Woodmen of 
America, 111 Ill. A. 99. 

75. Alexander vy. Parker, 144 Ill. 
355, 338 NE 188, 19 LRA 187; Martin 
v. Modern Woodmen of America, 111 
Tll. A. 99; O’Leary v. Menard, 118 
Me. 25, 105 A 399; Western Commer- 
cial Travelers’ Assoc. v. Tennent, 128 
Mo. A. 541, 106 SW 1073; Ownby v. 
Supreme Lodge K. H., 101 Tenn, 16, 
46 SW 758. 

{a] Illustrations.—(1) A child 
living with its parents and supported 
by them is not a dependent of'a man 
who occasionally made her presents. 
Ownby v. Supreme Lodge K. H., 101 
Tenn. 16, 46 SW 758. (2) The mother 
of a member of a mutual benefit as- 
sociation not living with insured but 
with her husband, an able-bodied 
man, sixty-seven years old, who had 
recently failed in business, was not 
“dependent” on insured because of 
gifts amounting to two hundred dol- 
lars within a few months before her 
death. Western Commercial Travel- 
ers’ Assoc. y. Tennent, 128 Mo. A, 541, 
106 SW 1073. 

76. Schildmiller v. Cigarmakers’ 
International Union, 200 Ill. A. 448; 
Modern Woodmen of America v. 
O’Gonnor, 182 Ill. Al 562’ Martin ‘v, 
Modern Woodmen of America, 111 
Tll. A. 99; Hunt v. Winkleman, 136 
Md. 250, 110 A 490. 

[a] Need not be wholly dependent 
but must be supported in some ma- 
terial degree. Women’s Catholic Or- 


der of Foresters v. Heffernan, 283 
Til. 429, 119 NE 426; Schildmiller v. 
Cigarmakers’ International Union, 


200 Tll. A. 448; Hunt v. Winkleman, 
136 Md. 250, 110 A 490. 

{b] Tustration.—A son is partly 
dependent on his father who lives 
with him and contributes all his 
earnings toward support of himself 
and his son’s family. Schildmiller v. 
Cigarmakers’ International Union, 
200 Tll. A. 448. 

77. Modern Woodmen of America 
v. O’Connor, 182 Ill. A. 562; Hunt v. 
Winkleman, 136 Md. 250, 110 A. 490. 
And see cases infra passim this sec- 
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to occasional gifts,"® nor to complete dependence for 
support, but a person who is partially and regularly 
dependent on such member for support comes 
within the meaning of the term,’® although he is 
not related to the member.” 
the question of dependency is largely one of fact 
to be determined by the circumstances of the par- 
The mere fact that a person profits 


Under the above rules 


tion; and supra § 145. 
78. I1l.—Royal Pnbiy, v. Shields, 
re Ill, 250, 96 NE. 45, 36 LRANS 


Ind.—Nye v. Grand Lodge A. O. U. 
W.,.9. Ind, A.-131, 36: Nii 429. 

Mich.—Carmichael vy. Northwestern 
Mut. Ben. Assoe., 51 Mich. 494, 16 
NW > 871. 

N. Y.—Klee v, Klee, 47 Misc, 101, 
93 NYS 588. 

N. C.—Little, v. Caldwell, ue NeCs 
351, 74 SE 10, 39 LRANS 450. 


Okl.—Royal Neighbors of Amer- 
gee Vv. Filetcher,,.99 ,OklS.297,, 227 2 


W. Va.—Gillespie v. Modern Wood- 
mon, of America, 101 W. Va. 602, 133 
And see cases infra this note. 
“Where the beneficiary claims as 
a dependent, the right of recovery 
must depend on the finding of fact as 
to whether the claimant is or is /not 
a dependent. It is impracticable for 
a court to define just what degree of 
dependence is necessary to a recov- 
ery. The amount of support or num- 
ber of dollars contributed in one case 
might be sufficient to warrant a re- 
covery, while in another, as in cases 
where the alleged dependents had 
ample means of support in their own 
right, or by their own efforts, or 
where the contributions were more in 
the nature of gifts or presents, it 
would not be sufficient. The test in 
any case should be the question of 
good faith, purity of purpose, a ma- 
terial dependence and material sup- 
port on the part of the dependent 
and on the part of the person con- 
tributing to their support.” Sover- 
eign Camp W. O. W. v. Noel, 34 Okl. 
596, 606, 126 P 787, 41 LRANS 648. 
fal The law does not prescribe 
the exact degree of dependence neces- 
sary, the test being good faith, purity 
of purpose, material dependence, and 
material support. Sovereign Camp 


W. O. W. v. Noel, 84 Okl. 596, 126 P 
787, 41 LRANS 648. 
[b] Persons held dependents.— 


(1) A child taken from an orphan 
asylum when three years old by a 
husband and wife, supported by them 
as a member of their family until 
twenty years old, and called and 
treated as their daughter, was during 
such time a “dependent” of the hus- 
band, and could ay, be made 
his beneficiary. Murphy v. Nowak, 
223 Ill. 301, 79 NE 112, 7 LRANS 393. 


(2) A member's sister- -in-law living 


in his family at the death of the 
member's wife, who with her mother 
kept house and made a home for the 
member thereafter until his death in 
good faith and at his request, not 
legally or wholly, but substantially 
in part, dependent upon him for sup- 
port, was entitled to become the bene- 
ficiary in a certificate upon the mem- 
ber’s application therefor after the 
wife’s death and entitled to the bene- 
fit fund as against his next of kin. 
Hunt v. Winkleman, 136 Md. 250, 110 
A 490. (8) Where an intimacy ex- 
isted between the member and the 
beneficiaries for several years, during 
which time he lived with them and 
they nursed him when sick, and it 
also appeared that he gave provi- 
sions, clothing, etc., more than suffi- 
cient to pay his board, and several 
large sums of money, the facts were 
sufficient to establish that the bene- 
ficiaries were dependent on the mem- 
ber. Grand Lodge A. O. U. W. v. 
Bol ln gD, 22 Tex, Civ. A. 106, 53 SW 


[c] Persons held not dependents. 
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through business relations with a member does not 
render such person a dependent on the member.*® 
Under this rule a woman with whom the member 
boarded is not a dependent,®® nor is a household 
servant working for agreed wages.** 
keeper for the member may, under some circum- 
stances, be a dependent;** and where the benefi- 
ciary named performs personal services for the 
member under an agreement that he will contribute 
to her support by provision in his will, she is to 


that extent dependent upon him.** 
Creditors. 


ent.® 


is a dependent of the father.®° 


Adopted child. Since, to create a state of de- 
pendeney, the obligation of the member must rest 
on some legal or moral ground and a mere gratui- 
tous maintenance does not satisfy the require- 
ment,®? a child who is not legally adopted by the 


—(1) A sister who at one time had 
lived with her father and brothers, 
ineluding insured, and had been their 
housekeeper, but who was not shown 
to be dependent on insured at any 
time, was not eligible as beneficiary. 
South Side Trust Co. v. Wilmarth, 
199 Fed. 418, 117 CCA 650... (2) An 
aunt was not made a “dependent” of 
her nephew by the fact that he 
came to live in her house after the 
death of his father and mother, and 
did so for ten years, contributing 
part of his earnings to her. Richey 
v. Sovereign Camp W. O. W., 184 
Iowa 10, 168: NW 276, LRAI918F 
1116. (3) A niece of insured’s de- 
ceased wife, who had been reared in 
his family, and who had married, and 
was supported by her husband, is 
not a dependent who can be desig- 
nated as beneficiary under a frater- 
nal beneficiary insurance certificate. 
Bush v. Modern Woodmen of Amer- 
ica, 182, Iowa, 515, 152 ,. NW, 31, 162 
NW _ 59. (4) A hotel keeper, who 
agreed to furnish decedent, an un- 
married man without living rela- 
tives, a home at the hotel for life, 
in consideration that decedent give 
him all his property, was not ‘‘de- 
pendent”’ on decedent, within a stat- 
ute providing for payment of bene- 
fits to “persons dependent upon the 
member.” Modern Woodmen of 
America y. Comeaux, 79 Kan. 493, 101 
P i, 2, 25 LRANS 814, 17 AnnCas 865. 
(5) An adult sister, who with her 
brother lived in their father’s fam- 
ily, was not a “dependent” of the 
brother, although he helped her from 
time to time, for dependency rests on 
duty, not bounty, on continuing ob- 
ligation, not occasional giving, on 
service imposed or undertaken, 
favors voluntarily bestowed. O’Leary 
vy. Menard, 118 Me. 25, 105 A 399. 
(6) A sister-in-law living as house- 
keeper with a member of a fraternal 
order after his wife’s death, under no 
contract or promise, was not a “de- 
pendent.” Supreme Lodge N. BH, O. P. 
v. Sylvester, 116 Me. 1, 99 A 655, LRA 
1917C 925. (7) A member’s stepson 
who was twenty-five years of age, 
able-bodied, and considered’ himself 
able to maintain himself, although 
the member had sent him money 
while he was at school and above the 
age of twenty-one, was not dependent 
upon the member within the by-laws 
of a benefit society authorizing pay- 
ment of benefits to dependents. Mod- 
ern Woodmen of America v. Patter- 
son, 196 Mo. A. 346, 194 SW 897. 
(8) The constitution of a _ society, 
providing for payment of the death 
benefit to the widow or dependent of 
a member, does not authorize pay- 


A person whose only relation to a 
member is that of creditor is not a dependent.8* 

An illegitimate child is not necessarily a depend- 
But an illegitimate child supported by its 
father for several years at the home of its mother 


port.§8 
But a house- 


MUTUAL BENEFIT INSURANCE 


= 


member cannot be a beneficiary where it was re- 
moved by the member’s wife on her leaving him 
and the member no longer contributed to its sup- 
But an attempted adoption which falis 
short of the legal requirements to make the child 
an heir at law will not defeat the right of the latter 
to recover as a beneficiary on the ground of being 
a dependent of the member, if such dependency 
actually exists.*® 

Affianced wife as ‘‘dependent.’’?° 


The fact that 


a woman is the affianced wife of a member does not, 


him.°? 


as a matter of law, make her a dependent upon 
Nor is she a dependent because she has 
received from him occasional presents of clothing 
and money, if in fact she supports herself.°? 
she may be a dependent in fact, and hence eligible 


But 


as a beneficiary,®* as where she is supported partly 


ment to a widower, in full possession 
of his faculties, and formerly earn- 
ing a living for himself and wife, 
although the member, his deceased 
wife, had helped occasionally in his 
business. Tierney v. Perkins, 178 
App. Div. 391, 164 NYS 982. (9) 
Where a mother upon-the death of 
her daughter with whotTa she had 
been living continued to live with 
the daughter’s husband upon whom 
she depended for her support and 
maintenance, the husband was not a 
“dependent”? upon the mother, on the 
theory that the mother looked after 
his household affairs, saw that his 
meals were prepared, etc., she being 
under no legal or moral obligation 
to do so. Allen yv. Cunningham, 143 
Tenn. 11, 223 SW 450. 

[d] Adult relatives who are finan- 
cially independent of each other (1) 
are not “dependents’” who may be 
beneficiaries. Morey v. Monk, 145 
Ala. 301, 40 S 411; Brower v. Supreme 
Lodge N. R. A., 87 Mo. A. 614 (al- 
though they may be temporarily 
boarding at the same place). See to 
same effect Supreme Council A. L. H. 
v. Perry, 140 Mass. 580, 5 NE 684. 
(2) Claimant was dependent on de- 
ceased, however, where she and her 
two sisters lived together, and prior 
to the marriage of one of them to 
deceased it was arranged that after 
the marriage the four should con- 
tinue to “run the house,’ whereupon 
the wife and one sister, who was in 
ill health, kept the house, and claim- 
ant continued to work for wages, 
which she contributed to the common 
fund, and after the death of the wife 
the home was continued as before, 
whereupon deceased took out a bene- 
fit certificate, naming claimant as 
beneficiary, in order to assist her to 
support herself and her invalid sister 
after his death. Wilber v. Supreme 
Lodge N. E. O. P., 192 Mass. 477, 78 
NE 445. 


79. Faxon v. Grand Lodge B. L. 
F., 87 Ill. A. 262; Grand Lodge A. O. 
U. .W. v. Gandy, 68 N. J. Hq. 692, 53 
A 142, 

80. Faxon v. Grand Lodge B. L. 
By 0 80 |) Lbke, AL ae 

Sl../ Grand Lodge: “Al sO. Ut -Wi ava 


Gandy, 63 N. J. Eq. 692, 58 A 142. 


82. Goff v. Supreme Lodge R, A,, 
90 Nebr. 578, 184 NW 239, 37 LRANS 
lst Ta ls 

{a] MTllustration.—Where a woman, 


who is without means, in good faith 
leaves. her own home and work, and 
assumes and for years faithfully 
performs the duties of a housekeeper 
for a member of a fraternal bene~ 
ficiary association, not related to 
her by consanguinity, under an agree- 


by the member, although he is not legally bound 
to furnish such support.** 

Divorced wife as ‘‘dependent.’’®® 
a member may be a ‘‘dependent,’’ even after an 
absolute divorce,®°® as where she is receiving from 


The wife of 


ment that in consideration for such 
services he will support her, and at 
his death leave her his estate,.and 
no evidence is offered showing any 
improper relations between them, she 
thereby becomes a dependent upon 
such member, and as such is eligible 
as a beneficiary , 
membership issued to him by the as- 
sociation of which he is a member. 
Goff v. Supreme Lodge R. A., 

Nebr. 578, 184 NW 2389, 37 LRANS 


DEGE 
Koenigstein v. Finke, 101 Nebr. 


83. 
449, 163 NW 758, LRA1917F 398. 

84. Finch v. Bond, 158 Ky. 389, 
165 SW 400; Skillings v. Massachu- 
setts Ben. Assoc., 146 Mass. 217, 15 
NE 566; Fisher y. Donovan, 57 Nebr. 
361, 77 NW 778, 44 LRA 383; Fodell 
v. oyal Arcanum, 44 WklyNC 498 


[aff 193 Pa. 570, 44 A 919]. 
85. Lavigne v. Ligue des Pa- 
triotes, 178 Mass. 25, 59 NE 674, 86 


AmSR 460, 54 LRA 814. 

[a] An illegitimate child of a 
member is not a person dependent on 
him within a statute specifying who 
may be beneficiaries, he being under 
no legal obligation to support her, 
and having never contributed to her 
support other than that he had 
boarded with her mother and like 
other boarders paid his own board. 
Lavigne v. Ligue des Patriotes, 178 
Mass. 25, 59 NE 674, 86 AmSR’ 460, 
54 LRA 814 

86. Hanley vy. Supreme Tent K. 
M., 38 Misc. 161, 77 NYS 246. 


87. See supra text and note 73. 

88. Royal Neighbors of America 
Vv. BELGE, (Tex. -Civ, A.) 230 SW 
476. ‘ 

89. Royal Neighbors of America 
v. Fletcher, 99 Okl. 297, 227 P 426. 

90. Affianced wife as beneficiary 


generally see supra § 139. 

91. Alexander v. Parker, 144 Ill. 
355, 88 NE 1838, 19 LRA 187 [rev 42 
Til. A. 4557; Palmer v. Welch, 132 
ae 144, 23 NEP 4b 2h Pai pao 1) ee 
8]; Dunbar v. Royal League, 184 
. A. 1; Supreme Council A. eal & By 
v. Perry, 140 Mass. 580, 5 NE 634, 

92. Alexander v. Parker. 144 Ill. 
355, 33 NE.183, 19 LRA-187 

93. McCarthy Vv. Supreme Lodge 
Ns» Bey OD WPS el Dom WLese: node con NDE. 
866, 25 AmSR 637, 11 LRA 144; Sov- 
ereign Camp. W. es Wy Ws Noel, 84 
Okl. 596, 126 P 787, 41 LRANS 648. 

94, McCarthy v. Supreme Lodge 
N. E. O. P., 158 Mass. oun 26 NE 866, 
25 AmSR 637, 11 LRA 14 

95. Divorce as aeteatine right of 
wife as beneficiary see supra § 135. 

96. "Supreme. Council. Ro A, ve 
Churlo, 263 Fed. 755; Rose y. Broth- 
erhood of Locomotive Firemen, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


[§ 146 


in a certificate of. 


§§ 146-147] 


him monthly alimony or money for maintenance.%7 
So if a judgment of divorce awarded the wife a 
sum of money and the death of the husband pre- 
vented her from collecting the judgment, she would 
be a dependent to the extent of her interest in 
such judgment and eould maintain an action on 
the policy to recover the amount thereof with 


interest.°8 


Unlawful wife as ‘‘dependent.’’99 
has lived with a member as his wife in the honest 
belief that they were legally married, although the 
marriage was illegal, is eligible as a ‘‘dependent.’?4 
But it is otherwise where the illegality of the mar- 
riage was known to her at the time she entered 


into it.2 
Mistress as ‘‘dependent.’’? 


support.® 


Person on whom member is dependent. 
the by-laws of some societies, permitting a member 


80 Colo: 344, 251 P 5387; Martin v. 
Modern Woodmen of America, 111 
Ill, A. 99; Johnson v. Grand Lodge 
EOL Wh Wis 299) Kani 314, 137 P1190; 
50 LRANS 461. 

97. Supreme Council R. A. V. 
Churlo, 263 Fed. 755; Rose v. Brother- 
hood of Locomotive Fir emen, etc., 80 
Colo, 344, 251 P 537. 

98: Johnson v. Grand Lodge A. O. 
Wen Ws. IRS Kan 314.1287) PB 1190, 50 
LRANS 461. 

99. Unlawful diets ng beneficiary 
generally see supra § 13 

S.—James vy. Sonoran Coun- 
cil R. ahh 130 Fed. 1014. 

Ala.—Frank v. Frank, 209 Ala. 630, 
96 S 859, 32 ALR 1478. 

Ill.—Wojanski v. Wojanski, 136 Ill. 
A. $614; Senge v. Senge, 106 Ill. A. 
140. 

Ind.—Supreme Lodge A. O. U. W. 
v. Hutchinson, 6 Ind, A. 399, 33 NE 
816 

Mich.—Supreme Tent K. M. W. 
McAllister, 132 Mich. 69, 92 NW 770; 
tee AmSR 382. 

Y.—Richards v. King, 57 Misc. 
1m, ‘107 NYS 720. 

Oh.—Starr v. Knights of Macca- 
bees of World, 6 Oh. Cir. Ct. N. S. 473, 
27 Oh2 Cir) ‘Cte 475. 

Ont Crosby. vv... Ball, 4" Ont, “Lt 
496, 1 OntWR 545. 

2) Duenser v. Supreme Council R. 
An A262 tie 475, 104° NE S01, 51 
LRANS 726 [rev 178 Ill. A. 643}, 

3. Mistress as peace oe TA gener- 
ally see supra § 138 

4, Miller v. Prelle, 122 Ill. A. 380; 
Grand Lodge A. O. U. W. v.. Hanses, 
$1 Mo. A. 545; Keener v. Grand Lodge 
A, O. U.. W., 38 Mo, A. 543; West v. 
Grand Lodge A. O. U.' W.,.14 Tex. 
Giy, A 47115 37 SW 966. 

5. Keener y. Grand Lodge A. O. U. 


. 543. 
Beranak, 138 Wis. 
144, 119 NW 814. 

7. Cross references: 

As of what time eligibility is deter- 
mined see supra § 135. 
Effect of termination of 

interest see supra § 135. 
Necessity of insurable interest on 

part of assignee of certificate see 

supra § 57. 

Waiver and estoppel as to eligibility 

of beneficiary see supra § 135. 

Who may question eligibility of bene- 

ficiary see supra § 135. 

8. Caudell v. Woodward, 96 Ky. 
646, 29 SW 614, 16 KyL 742: Van 
Bibber v. Van Bibber, 82 Ky. 347, 6 
KyL 393; Smith v. Pinch, 80 Mich. 
302, 45 NW 183; Mutual Ben. Assoc. 
v. Hoyt, 46 Mich. 473, 9 NW 497. 

Insurable interest in ena generally 
see Life Insurance §§ 51-69. 

9. Caudell v. Wwecaward: 96 Ky. 
646, 29 SW 614, 16 KyL 742. 

10. Ala.—Slaughter v. Grand 
Lodge, 192 Ala. 301, 68 S 367, 369 


insurable 


A mistress of the 
member is not a dependent,* even though the mem- 
ber supports her and she depends upon him for 
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to designate as beneficiary a person not related to 
him by blood, but who is dependent on him, ‘‘ 


or he 


the fact that a woman attended and 
eared for the member during his last illness did not 
render her eligible as beneficiary.® 

[§ 147] 3. As Affected by Want of Insurable In- 
General Rules. 


Although it has been 


held in some eases that a certificate of mutual bene- 


A woman who 


fit insurance cannot be taken out for the benefit of 
a person who has no insurable interest in the life 
of the member,® whether the certificate is taken 
out voluntarily by the member himself, or is ob- 
tained by the beneficiary,® it is held, by the weight 
of authority, that, in the absence of anything to the 


contrary in the enactments of the legislature or in 


the charter or laws of the society,!° a member of a 
mutual benefit society, acting in good faith and on 
his own initiative, may take out a certificate of in- 


surance in favor of a beneficiary who has no insur- 


Under 


[cit Cyc]; Barnett v. United Brothers 
of Friendship & Sisters of Mysteri- 
ous Ten, 10 Ala. A. 382, 64 S 518. 

Ga.—Union Fraternal League v. 
Walton, 112 Ga. 315, 37 SE 389. 

Ill.—Bruce vy. Illinois Bankers Life 
Assoc., 207 Ill. A. 555. 

Kan.—Gillam v. Dale, 69 Kan. 362, 
76 P 861 

Ky. —Hess v. Segenfelter, 127 Ky. 
348, 105 SW 476, 32 Kyl .225, 128 
AmSR 343, 14 LRANS 1172 Hull vy. 
Grand Lodge AL OLS UR OW? 0b SW 
479, 32 KyL 212% Weigelman v. Bron- 
tee 96 Ky. 132, 28 SW 334, 16 KyL 

Mich.—Dolan vy. Supreme Council C, 
M. B. A., 152 Mich. 266, 116 NW 383, 
16 LRANS 555, 15 AnnCas 232; 113 
NW 10; 13 LRANS 424. 

Tex.—Hand v. Sovereign Camp W. 
O. W., (Civ. A:)-214 SW 718. 

Eng.—Brown v. Freeman, 4 De G. & 
Sm. 444, 64 Reprint 906. 

[a] Particular statutes construed. 
—(1) In Kentucky St. (1903) c¢ 32 
art 4 subd 3 expressly prohibits the 
issuance of insurance certificates by 
companies organized under the stat- 
ute, payable to beneficiaries having 
no insurable interest in the life of 
insured, and such act was held ap- 
plicable to fraternal benefit societies. 
Harden v. Harden, 191 Ky. 3381, 230 
SW 307,-17 ALR 576; Hess vy. Ségen- 
felter, 127 Ky. 348, 105 SW 476, 32 
KyL 225, 128 AmSR 348, 14 LRANS 
1172. (2) By a, subsequent act, how- 
ever, (L. [1906] ¢ 142 p 481) fra- 
ternal societies were exempted from 
the operation of the former statute, 
so that since the later act members 
of such societies are not limited in 
the designation of beneficiaries to 
persons who have an insurable inter- 
est in such members’ lives. Harden 
v. Harden, supra; Hess v. Segenfel- 
ter, supra. (3) In Texas, under Ver- 
non’s Sayles Civ. St. Annot. (1914) 
art 4832, naming relatives who may 
be made beneficiaries of fraternal 
life policies, a life insurance policy 
in favor of one who has no insur- 
able interest in insured’s life is 
against public policy, and will not 


be enforced in such_ beneficiary’s 

favor. Hand v. Sovereign Camp W. 

O. W., (Tex. Civ. A.) 214 SW 718. 
{[b1 Whether 14 Geo. III c 48, pro- 


hibiting insurance by persons hav- 
ing no interest, applies to benefit in- 
surance societies constituted under 
the Friendly Societies Act, quere, 
Brown v. Freeman, 4 De G. & Sm. 
444, 64 Reprint 906. 

Limitation to particular classes of 
beneficiaries see supra §§ 137-146. 

11. U. S.—Ingersoll v. Knights of 
Golden Rule, 47 Fed. 272; Lamont vy. 
Grand Lodge I. L. H., 31 Fed. 177. 

Ala.—Slaughter v. Grand Lodge, 
GQ Ala S01, 68S 3867, ooo [eit Cyc]; 
Barnett v. United Brothers of Friend- 


able interest in the member’s life," especially where 
the laws of the society authorize any person to be 


ship & Sisters of Mysterious Ten, 10 
Ala. A.,382, 64 S 518. 

Ariz. —Gristy v. Hudgens, 23 Ariz. 
339, 203 P 569, 572 Eeit Cyc]. 

Ark, —United Assur. Assoc. v. Fred- 
erick, 130 Ark. 12, 195 SW 691. 

Ga.— Lodge No. 7 A. O. Une Weve 
Brown, 112 Ga. 545, 37 SE 890; Union 
Fraternal League vy. Walton, 109 Ga. 
1, 34 SE 317, 77 AmSR 350, 46 LRA 
424; Johnson vy. Knights of Pythias, 
Pe" Gare a 61, 809 SHY 2435 Cain’ vy. 
Knights of Pythias, 11 Ga, A. 364, 75 
SE 444; Grand Lodge K.P. v. Bar- 
nard, 9 (eral A. 71, 70 SE 678. 

Ill.—Johnson vy. Van Epps, 110 Ill. 
551 [aff 14 Ill. A. 201];..Bruce_v. 
Illinois Bankers’ Life Assoc., 207 Ill. 
re 055; Kinney v. Dodd, 44 LT AL 

Ind.—Elkhart Mut. Aid, etc., Assoc. 
Vv. Tae en 103 Ind. 286, 2 NE 763, 
53 AmR 514 

Ky _—Harden v. Harden, 191 Ky. 
Bjouls 330 SW 307, 17 ALR 576; Hess 
Vv. Segenfelter, 127 Ky. 348, 105 SW 
476, 32 KyL 225, 128 AmSR 343, 14 
LRANS 1172. 

Mich.—Dolan y. Supreme Council C. 
M. B. A., 152 Mich. 266, 116 NW 383, 
16 LRANS 555, 15 AnnCas 232, 113 
NW 10, 13 LRANS 424, 

Minn.—Christenson y. Madson, 127 
Sees 225, 149 NW 288, AnnCas1916C 

Mo.—Masonic 
Bunch, 109 Mo. 
v. Finney, 156 

oF 

N. J.—Howard v. Commonwealth , 
one ASSOe. OS INS Teo O26 at eta, 

N. Y.—Freeman v. 
Soc., 42) Hun :252, 

Pa.—Overbeck vy. 
5, 25 A 646; 
801. 

fa] Where a member acts for him- 
self, at his own expense, and in good 
faith, in taking out a certificate, its 
validity is not affected by want of 
insurable interest in the beneficiary. 
Gristy v. Hudgens, 23 Ariz. 339, 203 
P 569; Union Fraternal League vy. 
Walton, 109 Ga. 1, 34 SE 317, 77 Am 
SR 350, 46 LRA 424; Grand Lodge 
K.. P. v. Barnard, 9 Gar Ay Tit 707°SE 
678: Bloomington Mut. Ben. Assoc. 
Vv Blue, 120° TL. 0127) ee NB S318 60 
AmR 558 [aff 24 Ill. A. 518]; Sage v. 
Finney, 156 Mo, A. 30, 185 SW 996; 
Overbeck v. Overbeck, 155 Pa. 5, 25 
A 646; Northwestern Masonic Aid 
Assoc, v. Jones, 154 Pa. 99, 26 A 253, 
35 AmSR 810 (a certificate which 
provides that the devisees, or, in case 
of no will, the heirs, of the member 
on his death are to receive a desig- 
nated sum, is not a wagering con- 
tract). 

{b] No principle of public policy 
is violated by the designation of a 
stranger as beneficiary of a member- 


Benev. Assoc. v. 
560, 19 SW 25;- Sage 
Mo. A, 30, 135 SW 


National Ben. 
5 NYSt 82. 

Overbeck, 155 Pa. 
Zinn’s Hst., 2 Pa. Dist. 


186 [45 C.J.] 
named as beneficiary.12 The legislative intention 
that fraternal insurance shall not be made a subject 
of speculation by strangers on the life of insured 
is not violated by making a certificate payable to 
a stranger as guardian of certain named grandchil- 
dren of insured,!® nor does it prevent the member 
from disposing of the proceeds by will.'* Where 
a member may, under the statutes or the charter 
or by-laws of the society, bequeath the benefits to a 
stranger in interest, he may take out a certificate 
payable to a stranger in the first instance.” 
Certificate taken out or assessments paid by 
beneficiary. The general rule that the beneficiary 


need have no insurable interest in the member’s — 


lifet® does not apply where the insurance is not 
effected by the member himself; and one who has 
no insurable interest in the life of another cannot 
take out a certificate on the latter’s life, naming 
himself as beneficiary,!* nor can he indirectly effect 
the inisurance by inducing such other to take out a 
certificate of which he is the beneficiary, and then 
pay the assessments or furnish the member the 
money with which to make the necessary pay- 
ments.!8 It has been held, however, that a benefi- 
ciary advancing the money to pay assessments as a 
loan to the member may recover, although he has 
no insurable interest.1® So it has been held that, 
where the insurance is procured with the consent of 
insured in favor of one with no insurable interest, 
who undertakes to pay the premiums therefor, such 
beneficiary has an equitable right in the insurance 
money to the extent of compensating the indebted- 
ness, if any, existing in his favor against insured, 
together with such premiums and interest as he has 
expended in keeping the insurance in force.?° If 


ship certificate in a fraternal bene- 
ficiary society, although such member 
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v. Woodward, 96 Ky. 646, 29 SW 614, 
16 KyL 742; Basye v. Adams, 81 Ky. 


. aa M) 


so 


the beneficiary has an insurable interest in the mem- 
ber’s life he may take out a policy in his own 
favor.?+ 

Designation of new beneficiary. Where a policy 
is valid in its inception, it is not invalidated by the 
substitution of a new beneficiary who has no insur- 
able interest.22, Where the statute provides that on 
the death of the wife, children, father, mother, 
brothers, and sisters of a member his certificate 
may be transferred to ‘‘any other person,’’ the 
designation of a stranger will not be void because 
made on an agreement that the beneficiary should 
pay the dues and assessments, notwithstanding the 
statute declares that no contract under it shall be 
valid when conditioned upon an agreement or un- 
derstanding that the beneficiary shall pay the dues 
and assessments, since this applies only to the origi- 
nal making of the contract, and not to the subse- 
quent designation of a new beneficiary.?* So it has 
been held that, where the nephews of a member, 
who had nothing to do with the original issuance 
of a policy, advanced money to enable him to pay 
assessments and to support himself, in considera- 
tion of being made beneficiaries, the naming of them 
as beneficiaries in place of those originally desig- 
nated was not void as against public poliey.?4 

[§ 148] b. What Constitutes Insurable Interest.?° 
It is not easy to define with precision what will in 
all cases constitute an insurable interest.2* It may 
be stated generally, however, to be such an interest 
arising from the relation of the party obtaining the 
insurance, either as creditor of, or surety for, in- 
sured, or from the ties of blood or marriage to him, 
as will justify a reasonable expectation of advan- 
tage or benefit from the continuance of his life.27 


Assoc., 207 T1l,.A. 555. 
25. As of what time eligibility of 
PED eDCleny. is determined see supra § 


oO. 
Life insurance generally see Life 


has a wife or other relatives. Stake} 368, 5 KyL 91. 

v. Stake, 228 Ill. 630, 81 NE 1146; Minn.—Christenson vy. Madson, 127 
Moore vy. Chicago Guaranty Fund] Minn, 225, 149 NW 288, AnnCas1916C 
Life Soc., 178 Ill. 202, 52 NE 882 [aff | 584. 

76 Ill. A. 473]; Martin v.. Stubbings, 18. American Ins? Union v. Manes, 
126 Tl). 887,018) NE. .657,;.9 AmSR | 150. Ark, 315,234, SW, .496: Hess. xv. 
620 Segenfelter, 127 Ky. 348, 105 SW 


12. Lamont v. Hotel Men’s Mut. 
Ben, Assoc., 30 Fed. 817; Berkeley v. 
Harper, 3 App. (D. C.) 308; Sabin 
v. Phinney, 1384 N. Y. 423, 31 NE 
1087, 80 AmSR 681; Sabin v. Grand 
Lodge A. O. U..W,. 6 NYSt 151. 


13.. Mee v. Fay, 190 Mass. 40, 76 
NE 229. 
14. Middelstadt v. Grand Lodge 


O. -S. H,, 107 Minn. 228, 120 NW 37. 
15. Lamont v. Grand Lodge I. L. 
H., 31 Fed. 177; Moore v. Chicago 
Guaranty Fund Life Soc., 178 Ill. 202, 
52 NE 882 [aff 76 Ill. A. 433]; De- 
laney v. Delaney, 175 Ill. 187, 51 NE 
961 [aff 70 Ill. A. 130]; Martin v. 
Stubbings, 126 Ill. 387, 18 NE 657, 
9 AmSR 620; Bloomington Mut. Ben, 
Assoc. v., Blue,120 Ill. 121, 11 NE 
331, 60 AmSR 558 [aff 24 Ill. A. 518]; 
Masonic Benev. Assoc, v. Bunch, 109 
Mo. 560, 19 SW 25 (semble). 
16. See supra text and note 11. 
17. Ariz.—Gristy v. Hudgens, 23 
Ariz. 339, 203 P 569, 572 [cit Cyc]. 
Ark.—United Assur, Assoc, v. Fred- 
erick, 1380 Ark. 12, 195 SW 691. 
Ga.—Union Fraternal League v. 
Walton, 109 Ga. 1, 34 SE 317, 77 Am 
SR 350, 46 LRA 424; Grand Lodge K. 
Pp. v. Barnard, 9 Ga, A. 71, 70 SE 


678. 

Ill.—Martin v. Stubbings, 126 Ill. 
387, 18 NE 657, 9 AmSR 620; Bruce 
v. Illinois Bankers Life Assoc., 207 
ET .-A.; bbb, 

Ind.—Elkhart Mut. Aid, ete. As- 
soc. v. Houghton, 98 Ind. 149. 

Ky.—Hess v. Segenfelter, 127 Ky. 
$48, 105 SW 476, 32 KyL 225, 128 
AmSR 343, 14 LRANS 1172; Caudell 


476, 32 KyL 225, 128 AmSR_ 348, 14 
LRANS 1172; Whitmore y. Supreme 
Lodge K. & L. H., 100 Mo. 36, 18 SW 
495; Sage v. Finney, 156 Mo. A. 30, 
hae a 996. See infra text and notes 


[a] Where son-in-law, who agreed 
to pay assessments, and all other 
expenses necessary to obtain and 
maintain membership, was designated 
beneficiary, the contract of insurance 
was a wagering contract and void in 
its inception. American Ins. Union 
v. Manes, 150 Ark. 315, 234 SW 496. 

19. Young v. Hipple, 273 Pa. 439, 
117 A 185, 25 ALR 1541; Chidester v. 
Yard, 155 Pa. 483, 26 A 662. 


20. Sage v. Finney, 156 Mo. A. 30, 
135 SW:996. See Rittler v. Smith, 70 
Md., 261, 16 A 890, 2 LRA 844 (a 


creditor who, ih pursuance of a bona 
fide effort to. secure payment of his 
debt, insures the life of his debtor 
and takes a policy in his own name, 
or for his own benefit, which he is 
obliged to keep alive by paying pre- 
miums, is entitled to hold all he can 
recover on the policy, if there is not 
such a gross disproportion between 
the debt and the amount of the policy 
as to make the transaction a specula- 
tion or wager). ; 

21. Martin v. Stubbings, 126 Tl. 
387, 18 NE 657, 9 AmSR 620; Rittler 
aS 70 Md, 261,,.16 A 890, 2 LRA 

22. Mutual Aid Union ‘y. Alexan- 
der, 168 Ark. 698, 271 SW 324, 

23. Hill v. Supreme Council A, L. 
H., 178 Mass. 145, 59 NE 652. 

24. Bruce v. Illinois Bankers Life 


Insurance §§ 538-57. 

26. See infra this section; also In- 
surance § 204; Life Insurance § 53 
et seq. 

27. U. S.—Ingersoll v. Knights of 
Golden Rule, 47 Fed. 272 [quot War- 
nock y. Davis, 104 U. S. 775, 26 L. ed. 


924]. 
Ala.—District Grand Lodge No. 23 
Ere O. Wav. Hill, 3 AlsscA: 9488, 257 
Ark.—Home Mut. Ben, ‘Assoc. v. 


Keller, 148 Ark. 361, 230 SW 10. 
Ga.—Union_ Fraternal League v. 
Walton, 109 Ga. 1, 34 SE 317, 77 Am 
SR 850, 46 LRA 424. 
Ind.—Milner v. Bowman, 119 Ind. 
448, 21 NE 1094, 5 LRA 95. 
Oh aresa 1) we Pap teary 127 Ky. 
t } 1 ber ICY Lay 22.552 
SR 348, 14 LRANS 1172, te 
N. J.—Sovereign Camp W. O. W. v. 
Muth, 91 N. J. Eq. 460, 109 A 853. 
Pa.—Northwestern. Masonic Aid 


Assoc. v. Jones, 154 Pa. 99, 26 A 253, | 


35 AmSR 810. 
_{a]. MTllustration.—Where, at the 
time a person was made a beneficiary, 
she had cared for insured for three 
years at an average cost of fifteen 
dollars a month, under an agreement 
that he would will her his life insur- 
ance, she had such an insurable in- 
terest as will render untenable an 
objection that the certificate was void 
in its inception as a wager policy. 
District Grand Lodge No. 23 U. O. 0. 
FE. v. Hill,..3 Ala.. A. 483,57 S 147. i 
[b] Every one has an insurable in- 
terest in his own life.—Union Frater- 
nal League y. Walton, 109 Ga. 1, 34 
SE. 317, 77 _AmSR 350, 46 LRA 424; 
Milner v.. Bowman, 119 Ind. 79, 21: 
NE 1094, 5.LRA 95; Elkhart Mut.’ 
Aid, ete, Assoc. v. Houghton, 103, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


r§§ 147-148 


d 


>. 


§§ 148-145] 


A pecuniary interest is not necessarily an element 
of insurable interest.2* Blood relationship may of 
itself constitute an insurable interest where the re- 
lationship is so close as to preclude the probability 
that mercenary motives would induce the sacrifice 
of life to gain the insurance.?® The relationship 
existing between the member and his brother or sis- 
ter constitutes in law a good and valid consideration 
for the designation of either as a beneficiary,®° and 
children who, under the by-laws of the society, are 
entitled to be named as beneficiaries may recover 
on the policy without otherwise showing an insur- 
able interest.2t. A husband has an insurable inter- 
est in the life of his lawful wife,®? and vice versa;** 
and an unlawful wife of a member has an insurable 
interest in his life where she in good faith lives 
with him until his death.** But a mere friend of 
the member,®® or a relative by marriage,** ordi- 
narily has no insurable interest in his life, and the 
same rule has been applied to a member’s. cousin,*? 
nephew,?* and niece.*® 
sured is under a moral obligation to render care 
and assistance to the beneficiary in time of need, 
the latter has an insurable interest in the life of 
insured, irrespective of kinship.*° 

Affianced wife. A member has an insurable in- 
terest in the life of a woman to whom he is engaged 
to be married.*! 
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On the other hand, if in-" 


[45 C.J.] 187 


Effect of divorce. A divorced husband has no 
insurable interest in the life of his former wife.*? 

Creditors. It is generally held that a creditor has 
an insurable interest in the life of the debtor.*#? But 
a person holding notes executed for gambling debts 
of the member is not entitled to be a beneficiary.** 
And ereditors have no insurable interest where the 
statute provides that the proceeds of the insurance 
cannot be taken for the member’s debts.*° 

[§ 149] C. Designation of Beneficiary**—l. In 
General. According to the practice of some socie- 
ties no certificate of insurance is issued;** and in 
this event the member does not designate a benefi- 
ciary, but the right to benefits is determined by the 
statute under which the society operates, or its 
charter or laws.*® According to the practice of 
other societies, although a certificate is issued, the 
member does not designate a beneficiary, but the 
benefits are payable to certain classes of persons 
prescribed either in the certificate or by statute or 
the charter or laws of the society.49 Generally 
speaking, however, it is contemplated that the mem- 
ber shall designate a beneficiary; and if he fails 
to do so,°° or if for any reason his designation 
proves to be invalid or ineffectual,®! the fund will 
be disposed of in the manner prescribed by the 
rules of the society. It is a general rule that the 
member has no property interest in the benefit 


Inid.286,)-2: NE 163,538 AmR «514; 
Northwestern Masonic Aid Assoc. Vv. 
Jones, 154 Pa. 99, 26 A 253, 35 AmMSR 
As 


810. : 

28. Warnock v. Davis, 104 U. S. 
White 265 dae ede 92454) Ingersoll iv. 
Knights of Golden Rule, 47 Fed. 272; 
Hahn v. Supreme Ledge of Path- 
finder, 136 Ky. 823, 125 SW 259; Hess 
v..Segenfelter, 127 Ky. 348, 357, 105 
SW 476, 32 Kyl 225, 128 AmSR 343, 
14 LRANS 1172; Lane v. Lane, 99 
Tenn. 639, 42 SW 1058. 

“Generally the courts have en- 
deavored to make insurable interest 
dependent on the question that pe- 
ecuniary loss would presumably result 
to the beneficiary from the death of 
the insured; but where the relation- 
ship, as in the case of husband and 
wife, parent and child, sister and 
brother, is so close as to preclude the 
probability that mercenary motives 
‘would induce the sacrifice of life to 
gain the insurance, the element of 
pecuniary consideration is not deemed 
essential to sustain the validity of 
the policy.” Hess v. Segenfelter, 
supra, 
. 99. Hahn v. Supreme Lodge of 
Pathfinder, 136 Ky. 828, 125 SW 259; 
Hess v, Segenfelter, 127 Ky. 348, 105 
Sw 476, 32 KyL 225, 128 AmSR 343, 
14 LRANS 1172. \ 

30. Supreme Assembly R. S. G. F. 
v. Adams, 107 Fed. 335; Hahn v. Su- 
preme Lodge of Pathfinder, 136 Ky. 
823, 125-SW 259; Lane v. Lane, 99 
Tenn. 639, 42 SW 1058. 

21. Voorheis v. People’s Mut. Ben. 
Soc., 91 Mich. 469, 51 NW 1109. 

32. North American Union v. Hart, 
250 Fed. 390, 162 CCA 460; Knights 
of Modern Maccabees v. Sharp, 163 
Mich. 449, 128 NW 786, 33 LRANS 780. 

33. Webster v. Modern Woodmen 
of America, 192 Iowa 1376, 186 NW 
5o. 
¢ fa] Divorced wife ineligible to 
contract a valid marriage in the state 
where the divorce was granted, but 
contracting a valid marriage in an- 
other state, had an insurable inter- 
est in the life of the second husband 
in the latter state. Webster v. Mod- 
ern Woodmen of America, 192 Iowa 


1376, 186 NW 659. And see supra 
138. 

: 34. Supreme Tent K, M. W. v. Mc- 

Allister, 132 Mich. 69, 92 NW 770, 


102 AmSR 382: Mueller’s Est. 15 
PittsbLegJNS (Pa.) 326. 


85. Caudell v. Woodward, 96 Ky. 
646, 29 SW 614, 16 KyL 742; Mutual 


Ben. Assoc. vy. Hoyt, 46 Mich. 473, 
9 NW. 497. 
36. Home Mut. Ben. Assoc. vy. Kel- 


ler, 148 Ark. 361, 230 SW 10 (son-in- 
law); Hotopp vy. Hotopp, 9 KyL 649 
(sister-in-law); Smith v. Pinch, 80 
Mich. 332, 45 NW 183 (daughter-in- 
law); United Brethren Mut. Aid Soc. 
v. McDonald, 122 Pa, 324, 15 A 439, 
9 AmSR.111, 1 LRA 238 (stepson); 
Stoner vy. Line, 16 WkKlyNC (Pa.) 187 
(son-in-law). 

87. Hess v. Segenfelter, 127 Ky. 
348, 105 SW 476, 82 Kyl 225, 128 Am 
SR 343, 14. LRANS 1172;,. Brett v. 
Warnick, 44 .Or...511, 75 P1064, 102 
AmSR 639 (semble). 

38. W. A. Doody Co. v..Green, 131 
Ga. 568, 62 SH 984. 

39. Hull v. Grand Lodge A. O. U. 
W., 105 SW 479, 32 KyL 212. 

40. Thomas y. National Ben. As- 


soce.,..84 N.,.3. Li. ,281,.,86.A-375, 46 
LRANS. , 779,,.-AnnCas1914D...1121; 
Young v. Hipple, 273 Pa. 439, 117 A 


185, 25 ALR 1541. 

[a] Stepchild received into family 
of insured as member thereof has in- 
surable interest by reason of family 
relationship. Young v. Hipple, 273 
Pa. 439, 11% A 185, 25 ALR 1541. 

41. Kinney v. Dodd, 41 Ill. A. 49; 
Harden v. Harden, 191 Ky. 331, 2380 
SW 307, 17 ALR 576. 

[a] Reason for rule.—‘‘It is known 
to all men as a matter of common 
experience that when two young peo- 
ple are engaged to be married, the 
affection and devotion of each for 
the other ordinarily operates more 
powerfully upon them than any other 
earthly consideration; that at such a 
time not only has the woman a rea- 
sonable expectation of pecuniary 
benefit from the continued life of her 
prospective husband, but she is look- 
ing forward to other and greater ad- 
vantages, such as the making of a 
home and the rearing of children, 
and it cannot be said with any degree 
of reason that at such a time, in any 
ordinary case, mercenary or Selfish 
motives would ereep into her mind 
and induce her to resort to any ac- 
tion that would result in the loss of 
life of her intended. Looking to the 
spirit and the purpose of the rule 
which generally requires that the 
beneficiary Shall have an insurable 
interest, we think it cannot be 


doubted that when two people are 
engaged in good faith to be married, 


they each have an insurable inter- 
est in the life of the other.’ Harden 
v. Harden, 191 Ky. 331, 335, 230 SW 
307, 17 ADR 576. 

42. Lawson vy. United Benevy, As- 
soc., (Tex. Civ. A.) 185 SW 976. 

43. Ill.—Martin v. Stubbings, 126 
Ill. 387, 18 NE 657, 9 AmSR 620. 

Iowa.—Belknap y. Johnston, 114 
Iowa 265, 86 NW 267. 

Ky.—Finch v. Bond, 158 Ky. 389, 
165 SW 400; Van Bibber v. Van 
Bibber, 82 Ky. 347. 

Md.—Rittler v. Smith, 70 Md. 261, 
16 A 890, 2 LRA 844, 

‘Pa.— Keystone Mut. Assoc. y. 
Beaverson, 16 WklyNC 188, 

W. Va.—Chambers y. Great State 
Couneidl, Tj /O.y Ray Me) 2G AWeaVas 614, 
86 SE 467. ii 

Assignment of certificate to simple 
contract creditor see supra § 57, 

Rights of creditors in proceeds 
generally see infra § 198. 

44. Woodruff v. Tilman, 112 Mich. 
188, 70 NW 420. 

45. Weigelman y. Bronger, 96 Ky. 
132, 28 SW 334, 16 Kyl 401; Supreme 
Commandery U. O. G. C. v. Donaghey, 
TOWN. Et SGT 2) Ay 49. 

46. Designation by assignment of 
certificate payable to member himself 
see Supra § 54. 

Right to proceeds of certificate: 
Where, at member’s death, there are 

no persons in existence who belong 

to the classes of beneficiaries pre- 
scribed by statute, or charter or 
laws of society, or certificate of 

insurance see infra §§ 189-196, 
Where designated beneficiary pre- 

Shae member see infra §§ 195, 
Where designation of beneficiary is 

invalid or otherwise ineffectual see 

infra §§ 1938-196. 

Where member fails to designate 

beneficiary see infra § 189. 

Where member marries after desig- 


pa ne a beneficiary see infra § 
57. 

47. See supra §§ 2, 8, 

48. See infra § 152, 

49. See infra § 152. 

50. See infra 189. 

51. See infra §§ 193-196. 


Effect of marriage of member after 
designation see infra § 157. 

Subsequent disqualification of bene= 
ficiary see infra § 193. ' 


188 [45 0.35.] 


to be paid, but merely a power to appoint some one 


to receive it.°? 


[§ 150] 2. Mode, Sufficiency, and Validity—a. In 
In designating a beneficiary the member 
ordinarily must comply with the rules prescribed 
by the society,®* such as the requirement that the 
member sign the designation,°®* although under some 
circumstances the designation may be effective with- 


General. 


out being signed.®> But provisions 


laws which are merely directory need not be com- 
plied with in orger to effect a valid designation.*¢ 


It is not always necessary that 


should be made in the certificate itself;°" and it has 
been held that a beneficiary may be designated hy 
parol,°’ although there is authority to the con- 


52. Colo.—Finnell v. Franklin, 
Colo, 156, 1384 P 122. 

Conn. — Estes vy. Local Union No. 43 
Be Baie Doras 90 sConn. § 426% Oe A 
326; Supreme Colony iw. sO% Pp. F. v. 
Towne, 87 Conn. 644, 99 A 264, Ann 
Cas1916B 181. 

Hawaii.—Sociedade Portugueza de 
Santo Antonio Ben, v. Rodrigues, 22 
Hawaii 4. 

Iowa.—Cooper v. Order of R. Con- 
ductors, 156 lowa 481, 137 NW 472. 

Kan.——Boice iV. Shepard, 78 Kan. 
308, 96 P 485; Pilcher v. Puckett, 77 
Kan. 284, 94 P 132, 17 LRANS 1083. 

Ky. —Duvall v, Goodson, 79 Ky. 224, 
deiey doi 9, 

La.—Thompson v. Amos Lodge No. 
LAT AG.© Ui OFNO VE 94 tas tA iCOr- 
acans) 217. 

Md.—Maryland Mut. Benev. Soc. v. 
Gienaixien, 44 Md. 429, 22 AmR 52. 

Mass.—Carpenter v. Knights of Co- 
lumbus, 239 Mass. 287, 181 NE 863; 
Cook v. Supreme Conclave I. O, H., 
202 Mass. 85, 88 NE 584. 

Minn.—Richmond_ v. 28 
Minn. 447, 10 NW 596. 

Mo.—Masonic Benev. Assoc. _ v. 
Bunch, 109 Mo. 560, 19 SW 25; Su- 
preme Council R, A. y. Heitzman, 140 


ee 


Johnson, 


Mo. A. 105, 120 SW 628; Ables v. 
Ackley, 133 Mo. A. 594, 1183 SW 698; 
Keener v. Grand Lodge A. O. U. W., 
38. Mo. A... 543. 

N. H.—Barton vy. Provident Mut. 
Relief Assoc., 63 N. H. 535,.3 A 627; 


Eastman v. Provident Mut. Relief 
Assoc., 62 N. H. 555. 

N. Y.—¥Fink y. Fink, 171 N. Y. 616, 
64 NE 506; Hellenberg v. District No. 
Petle©, Be 94 ON. oY... soo *Greeno 
v. Greeno, 23 Hun 478; Matter of 
Smith, 42 Mise. 639, 87 NYS ' 725, 4 
Mills’ Surr. 206;° Sabin’ v. Grand 
Lodge A. O. U. W., 6 NYSt 151. 

Pa.—Brassell’s Est., 63 Pa. Super. 
545. 

Tex.—Coleman y. Anderson, 98 Tex. 
570, 86 SW 730; Phillips v. Phillips, 
(Civ. A.) 226 SW 477; Grand Lodge 
AO, UW. ve Jones) 47° Tex. Civ: 
A. 533, 106 SW 184. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 90 A 893, LRA 
1915A 580. 

Va.—Smith v. Hatke, 115 Va. 230, 
78 SE 584. 

Wis.—Faubel vy, Eckhart, 151 Wis. 
155, 188 NW 615. 

Man.—Re Richardson, 30 Man. 158, 
49 DomLR 59, [1919] 3 WestWkly 
666; Leadlay v. McGregory, 11 Man. 9, 

Ont.—In re Kemp, 14 Ont. L. 424, 
9 OntWR 899 [app allowed on other 
grounds 15 Ont. L. 339, 11 OntWR 91]. 

53. Ala.— Mosaic Templars of 
ae ee v.. Mills, 20 Ala. A, 399, 102 


ie 
37, 


Ark.—Mosaic Templars of America 
v. Hearon, 153 Ark. 568, 241 SW 35, 
27 ALR 1147; Baker v. Mosaic Tem- 
plars of America, 135 Ark. 65, 204 
SW 612, LRA1918F 776. 

Cal. — Sheehan v. 
Butchers’ Protective, ete, Assoc., 
142 Cal. 489, 76 P 238 (St: [1878— 
1874] c 510 § 8, providing that on 
the death of a member of a benefi- 
cial association it may levy an as- 


Journeymen 
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trary.°°. But a 


of the society’s 


the designation | nullity.®* 


sessment on the living members to 
be paid to the “nominee” of deceased, 
is a limitation on the power of the 
association to dispose of the fund, so 
that the widow is not entitled to re- 
cover it unless she has been nomi- 
nated by deceased in the manner pre- 
scribed by the constitution and by- 
laws of the association). 

Hawaii—Monizi v. Sociedade Por- 
tugueza de Santo Antonio Ben., 21 
Hawaili 591. 

Ind.—Loewenthal y. District Grand 
Lodge No. 2, 19 Ind. A, 377, 49 NE 
610. 

N. H.—Eastman va gemini Mut. 
Relief Assoc., 62 N. 55 

N. Y.—Katz v. Witt, 74 Misc. 582, 
134 NYS 675; Matter of Smith, 42 
Misc. 639, 87 NYS 724, 4 Mills Surr. 
206. 

Tex.—Phillips v. Phillips, (Civ. A.) 
226 SW 477. 

54. Mosaic Templars of America 
v. Mills, 20 Ala. A. 399, 102 S 538; 
Gomes v. Sociedade Lusitana Ben., 
21 Hawaii 683; Elliott vy. Whedbee, 94 
N. C. 115 (if a by-law requires a 
member to sign his designation of 
the beneficiaries, his writing their 
names in the prepared blank, with- 
out Signing, is not a sufficient desig- 
nation). 

[a] Designation by mark.—(1) The 
making of a mark by the member 


is a sufficient designation where it 
is intended as a signature. Gomes 
v. Sociedade Lusitana Ben., 21 Ha- 


waii 683. (2) Where a by-law re- 
quired the member to designate bene- 
ficiaries by signing in his own writ- 
ing or by mark, it is insufficient that 
beneficiaries’ names were written in 
proper blanks at the member's re- 
quest by another whose pen the mem- 
ber touched, “signature” or ‘“sub- 
scription,” under Code (1907) § 1, 
meaning mark, when the person can- 
not write his name, witnessed by a 
person who ‘writes his name near Jit. 
Mosaic Templars of America v. Mills, 
20 Ala, A: 399, 102 S 5388. 

55. Murphy v. Nowak, 223 Ill. 301, 
79 NE 112, 7 LRANS 393. 

{a] Illustration.—An application 
directed that all benefits should be 
paid to applicant's wife, subject to 
such future disposal among his de- 
pendents as he might direct. On the 
back was an unsigned direction to 
pay to his wife, ‘‘to be held in trust 
by her” for his adopted daughter 
named. The certificate issued to him 
was made payable according to such 
unsigned direction, and was accepted 
by him in writing “on the condi- 
tions named,” and was held by him 
for many years and until his death 
with full knowledge of its conditions. 
It was held that the fact that the di- 
rection followed in making the cer- 
tificate was unsigned was immaterial 
in view of its having been knowingly 
accepted, and that the adopted daugh- 
ter was the equitable beneficiary. 
Murphy v. Nowak, 223 Ill. 301, 79 NB 


112, 7 LRANS 393. 
56. Gomes v. Sociedade Lusitana 
Ben., 21 Hawaii 683; St. Louis Po- 


lice Relief Assoc, y. Tierney, 116 Mo. 


Time of designation. 
made after the certificate has been issued,®* and the 
beneficiary’s name may be inserted in the certificate 


[§§ 149-150 


parol designation to an agent of 


the society, not approved ‘by the society and not 
appearing in the certificate, has been held not bind- 
ing on the society.®° 
designation of a beneficiary by a minor is ineffec- 
tual where he dies before majority.** 
nation is ineffectual where it is made by the society 
without the member’s consent,°? or where the name 
of one of the beneficiaries named by the member 
is omitted without his consent.*? 
tion of a deceased person as beneficiary is a 


It has been held that the 
So the desig- 


And the designa- 


The designation may be 


A. 447, 91 SW 968 (such as a pro- 
vision that a beneficiary should be 
designated on the third day after the 
member’s admission to the society). 

[a] Where by-laws prescribe that 
members “whenever practicable” shall 
use blank forms of society, designa- 
tion not made on the blank form is 
valid when the member was sick at 
a distance from the home office of 
the society and neither he nor the 
local agent had a blank form. Gomes 
v. Sociedade Lusitana Ben., 21 Ha- 
waii 683. 

57. Kinney v. Dodd, 41 Ill. A. 49 
(where designation in the certificate 
stub was held to be valid); Matter 
of Smith, 42 Misc: 639, 87 NYS 725, 
4 Mills Surr. 206 (holding, where 
the constitution provided that a 
member in his application should 
designate his beneficiary, that the 
designation had to be contained in 
the application for membership or 
in a written designation made by 
the member in his lifetime of some 
person competent to be a beneficiary 
under the rules of the order). See 
Loewenthal y. District Grand Lodge 


No. 2, 19 Ind. A. 377, 49 NE 610 
(where designation in a book was 
contemplated). 


58. Hanson v. Minnesota Scandi- 
navian Relief Assoc., 59 Minn. 123, 60 
NW 1091; Clausen v. Jones, 18 Tex. 
Civ. A. 376,45 SW 183. 

§ irae trust as to fund see infra 

155. 

59. Royal League y. Kolin, 169 I11. 
A. 646; Eastman vy. Provident Mut. 
Relief Assoc., 62 N. H. 555; Supreme 
yay a P. v. Rutzler; 87 N. J. Has 

100 A 189 [mod 86 N. J. Eq; 327, 
ss aM 836]; Carr v. Grand Lodge U. B. 
yo (Dex Civ, A.) 189 Siw 510: 


PG Oral declarations of the 
holder of a benefit certificate are 
inoperative to confer beneficiary ~ 


rights therein, in the absence of any 
element of contract. Supreme Lodge 
Ke Py vir Rutzler, 8t Nei Jobe sige 
100 A 189 [mod 86 .N. Ji Eq. 327, 98 
A 836]; Carr v. Grand Lodge U. B. 
ees (Tex. Civ. A.) 189 SW 510: 

{b] Evidence of intent.—Where a 
sum is made payable on the death 
of a member to an appointee named 
in the member’s certificate or in the 
books of the association, and no per- 
son is so named, there ‘is no one to 
whom the association is liable, and 
evidence as to whom the member in- 
tended to appoint is inadmissible. 
Eastman v. ane Lo: Mut. Relief 
Assoc., 62 N. H. 55 

60. Cintron v. Tel Zenit, 28 Porto 


Rico 642. 

61. Burst v. Weisenborn, 1 Pa. 
Super, 276. 

62. Order of Mutual Companions. 
v. Griest, 76 Cal. 494, 18 PB Hee BN es 
VieStt John ane Lodge A bee A 


MM) 1 Lai Al 36 

63. Eckler - “Terry, 95 Mich. 123, 
54 NW 704. 

64 Order of Mutual Companions 
v. Griest, 76 Cal. 494, 18 P 652. 

65. Estes v. Local Union No, 43 
Ui Bele JJtAL 90" Connie. oA: 
326; Hanson v. Minnesota Scandi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 150-151] 


even after the member’s death.® 


Notice of the designation need not be given to 
the society unless its laws so require.®7 


Delivery of certificate.c® The 


not be delivered to the beneficiary in order to con- 


stitute a valid designation.®® 


New certificate after amendment of by-laws. 
Where the person named as beneficiary did not 
belong to one of the eligible classes at the time the 
certificate was issued, but the by-laws were subse- 
quently amended so as to include the class to 
which he belonged, she was the legally designated 
beneficiary on the member’s death, although no new 


certificate was issued.7° 


Sufficiency of designation of benefits. 
nation of beneficiaries must identify the benefit 


payable.*+ 


Effect of partial invalidity. A valid disposition 
in a designation of beneficiaries will not be ren- 
dered inoperative by the presence of a provision at- 
tempting to make an unauthorized disposition of 
a portion of the fund,’? and the fact that one of 
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invalidate the certificate.”3 

Who may question validity of designation. 
rule no one but. the society may question the valid- 
ity of the designation of a beneficiary because of 
the member’s failure to comply with the society’s 


certificate need 


[45 C.J.] 189 


As = 


rules in regard to the mode of designation.’* 


[§ 151] b. Designation by Will.” 
beneficial societies are sometimes so framed as to 
preclude a designation of beneficiaries by will of 
the member,’® or such mode of designation may 
be expressly prohibited.’7 
direct the beneficiary to distribute the fund in ac- 
cordanee with the form 


The laws of 


But the member may 


mer’s will.78 <A designation 


by will is valid where the constitution and by- laws 


The desig- 


of the society prescribe no different method,’ and 
the intention to exercise the power to designate is 


clearly expressed,®° or where the phraseology of 


the certificate is 
to his heirs®*® or 


the designated beneficiaries is ineligible will not 


navian Relief Assoc., 
60 NW 1091. 

[a] Rule applied.—A charter limi- 
tation of beneficiaries to ‘wife or le- 
gal heirs as named on his applica- 
tion” does not limit insured’s right of 
designation to one to be exercised 
at the time of application. Estes v. 
Local Union No. 43 U. B. C. J. A., 90 
Conn. 426, 97 A 326. 

66. International Order of Twelve 
K. & D. T. v. Boswell, (Tex. Civ. A.) 
48 SW 1108. See Scott vy. Provident 
Mut. : Relief Assoc., 63 N. H. 556, 
4 A 792 (where both the member and 
the officers of the association under- 
stood, when he made his application, 
that the proposed name should be 
entered on the record without further 


59 Minn. 123, 


direction). 

se Davis v. Gilroy, 66 Pa. Super. 
6. 
[a] Rule applied.—Where the by- 


laws provide that death benefits shall 
be paid “to the widow, or other 
proper party,’ and a member fills 
in the blank space in his certificate 
of membership with the name of a 
friend without notice to the society, 
such pérson is entitled to the bene- 
fits, as against the member’s widow, 
if it appears that there is nothing 
in the by-laws requiring notice of 
the naming of a beneficiary to be 
given to the society. Davis v. Gil- 
roy, 66 Pa, Super. 326. 

68. rh op to complete contract 
see supra § 9 

63. Leftwich v. Wells, 101 Va. 255, 
43 SE 364, 99 AmSR 865, 

70. Vilda v. Head Camp Pacific 
Jurisdiction W. O. W., 113 Wash. 423, 
194 P 395. 


71. Estes v. Local Union No. 438 
UB, Ce TAY 90: Conn, 426,974 326; 
Leavitt v. Spaidal, 45 Ont. LL. 611, 16 


OntWN 271, 49 DomLR 245. 

[a] Designation held sufficient.— 
A designation of a person as the 
beneficiary “of all benefits or money 
which may be payable from said 
Brotherhood’ sufficiently designates 
him as beneficiary of benefits from 
the treasury of a local union as 
well as from the treasury of the 
main society where all members of 
the local union were ipso facto mem- 
bers of the brotherhood. Estes v. Lo- 
cal Union No. 43 U. B. GC. J, ‘A., 90 
Conn. 426, 97 A 326. 

72. Gomes v. Sociedade Lusitana 
Ben., 21 Hawaii 683. 

73. Cunat v. Supreme Tribe B. H., 
249 Ill. 448, 94 NH 925, 34 LRANS 
1192, AnnCasi912A 213 Path 057 eal 
A. 1381. 

Disposition of fund where one of 
two beneficiaries is ineligible see 
infra § 192. 

74, Ala.—Stoelker v. Thornton, 88 


Ala. 241, 6 S 680, 6 LRA 140. 

Cal.—Order of Mutual Companions 
v. Griest, 76 Cal. 494, 18 P 652. 

Tl.—Farrenkoph V. Holm, 142. Ill. 
A. 336 [aff 237 Ill. 94, 86 NE 702). 

Minn.—Hanson y. Minnesota Scan- 
dinavian Relief Assoc., 59 Minn. 123, 
60 NW 1091. 

N. J.—Tepper v. Supreme Council 
Ri Ase 6L Ne Sn Bg. 9638), 40 | Ae a6 0; 
88 AmSR 449 [rev 59 N. J. Eq. 321, 
45 A 111]. 

Pa.—Grant v. Faires, 24 Pa. Dist. 
aye 

Utah. — Zenger v. Cigarmakers’ 
Pinions NoOseaz4©. ek UMA 507 Utah 
390, 167 P 1174, 1175 [quot Cyc]. 

Right to. question: 

Eligibility of beneficiary: 


Generally see supra § 135. _ 
Right of original beneficiary to 
question eligibility of substi- 


tuted beneficiary see infra § 159. 
Sufficiency of designation of substi- 
tuted beneficiary see infra § 166. 

75. Cross references: 
Change of beneficiary by will 

infra § 165 
Designation of ineligible beneficiary 

by will see supra § 136. 

Right to designate beneficiary other- 
wise than by will where statute or 
laws of society authorize designa- 
tion of legatee as beneficiary see 
supra § 144. 

Waiver and estoppel as to designa- 
tion by will see infra § 154. 

76. Cal.—Order of Mutual Com- 
panions v. Griest, 76 Cal. 494, 18 P 
652; Haberly v. Haberly, 27 Cal. ANG 
139, 149° P 53. 

Hawaii.—Monizi v. Sociedade Por- 
togueza de Santo Antonio Ben., 21 
Hawaii 591. 

Md.—Mineola Tribe No. 114 I. O. R. 
M. v. Lizer, 117 Md, 136, 83 A 149, 
42 LRANS 1170. 

Mass.—Daniels v. Pratt, 143 Mass. 
216, 10 NE 166. 

N. H.—Mellows v. Mellows, 61 N. 
dr Wn By (3 

N. Y.—Matter of Smith, 42’ Misc. 
639, 87 NYS 725, 4 Mills Surr. 206. 

Pa.—Hunter v. Firemen’s Relief, 
etc., Assoc., 20 Pa. Super. 605. 

Ont.—Johnston y. Catholic Mut. 
Benev. Assoc., 24 Ont. A. 88. 

{a] Designation by will is ineffec- 
tive: (1) Where the by-laws provide 
that the designation shall be made 
during the lifetime of the member 
and be approved by the directors. 
Daniels v. Pratt, 143 Mass, 216, 10 
NE 166. (2) Where a formal desig- 
nation in a book, signed by the mem- 
ber, was required, and the will in 
question was not brought to the so- 
ciety’s notice until after the mem- 
ber’s death. MHellenberg v. District 
Ne: fis OLB. Bi 94> N.Y. 580. (C3) 


see 


the laws or the certificate of insurance shows that 
such mode of designation is intended;*! and a mem- 
ber may make a rae designation by will where 


made payable “to hiss wall, 252) (or 
legatees,§* or to the member him- 


Where a special form of “testamen- 
tary disposition” was required to be 
used and signed by the member. 
Kunkel v. Workmen’s Sick, etc., Ben. 
Fund, 68 App. Div. 385, 75 NYS 188. 
(4) Where the designation was re- 
quired to be in writing and filed with 
the society’s secretary. Hunter v. 
Firemen’s Relief, etc., Assoc., 20 Pa. 
Super. 605. (5) Where the rules of 
the society required the beneficiary to 
be named in the certificate. John- 
ston v. Catholic Mut. Benev. Assoc., 
24 Ont. A. 88. 

{b] A will is not such an order 
as is required to make a death benefit 
payable to one other than the person 
to whom the certificate is payable 
by the laws of the society “unless 
otherwise ordered in writing.” Mel- . 
lows v. Mellows, 61 N. H. 137. See 
Mineola Tribe No. 114 I, O. R. M. 
Ne. uizer,, dot) Midi! P36). 8s. pAel 14 Op ara 
LRANS 1170 (a will is not an “at- 
tested order’ under by-laws provid- 
ing that benefit shall be paid to 
widow, orphans, or parents or ‘“at- 
tested order’’). 

77. Thomas v. Covert, 126 Wis. 
593, 105 NW 922, 3 LRANS 904, 5 
AnnCas, 456; Dalziel v. L’Ordre des 
Be beat Catholiques, 53 Que. Super. 


[a] Thus the society’s constitu- 
tion may provide that no will shall 
be permitted to control the appoint- 
ment or distribution of, or the rights 
of any person to, any benefit payable 
by the order. Thomas v. Covert, 126 
Wis. 593, 105 NW 922, 3 LRANS 904, 
5 AnnCas 456, 

[b] Such prohibition is not a vio- 
lation of the liberty of the testator 
and is not contrary to public order. 
Dalziel v. L’Ordre des Foresters 
Catholiques, 53 Que, Super. 3808. 


78. Katz vy. Witt, 74 Misc. 582, 134 
NYS 675. i 
79. Ables v. Ackley, 133 Mo. A. 


594, 118 SW 698; Dhonau v. Strie- 
binger, 24 Oh. Cir. Ct.) N- Si) 598s An= 
derson v. Grand Lodge U. B. F., (Tex. 
Civ. A.) 248 SW 461. 

Change of beneficiary by will see 
Infraws. 165. 

80. Anderson v. Grand Lodge U. B. 
F., (Tex. Civ. A.) 248 SW 461. 

81. Smith vy. Covenant Mut. Ben. 
Assoc., 24 Fed. 685; Smith v. Cigar- 
makers’ International Union, 203 
Mich. 249, 168 NW 954; Armstrong v. 
Walton, 105 Miss. 387, 62 S 173, 46 
LRANS 552, AnnCas1916H 137; Vance 
v. Park, 7 OhS&CP 564, 7 OhNP 138. 
And see cases infra note 82 et seq. 
Ric Hoffmeyer v. Muench, 59 Mo. 

83. Hannigan y. 
257, 8 NYS 2382, 

84.. Peo. v. Petrie, 191 Ill. 497, 61 


Ingraham, 55 Hun 
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self8> or his estate.86 And if the member is au- 
thorized to dispose of the benefits on the death of 
the original beneficiary he may, in case the original 
beneficiary predeceases him, designate a new bene- 
ficiary by will,8? although it is otherwise under 
A rule that beneficiaries must be 
designated by will or assignment in the handwrit- 
ing of the member is not void for indefiniteness,*® 


some statutes.*® 


nor contrary to public policy. 


Necessity of specific bequest. To operate effectu- 
ally the will must contain a specific bequest of 
the insurance fund where the testator has other 
property on which the will can operate,®’ and the 
designation of a person as residuary legatee is 
On the other hand 
it has been held that a will may constitute a valid 
designation, although the death benefit is not men- 
tioned, where such will disposes of all of testator’s 
property of every description,®* and the legatee is 


insufficient as a general rule. 


the testator’s sole heir.®4 


NE 499, 85 AmSR 268 [aff 94 Ill. A. 
652]. See Grand Lodge I. O. F..S. IL. 
v. Ohnstein, 85 Ill. A. 355 (under a 
by-law providing that every lodge 
shall keep a book in which every 
member shall declare in writing, on 
a blank form provided, to whom the 
amount of his benefit shall be paid 
after his death, and requiring that 
the names of such beneficiaries be 
written in full, a designation ‘Pay- 
able to such parties as provided for 
in my will’ is sufficient, and the ob- 
ject of the by-law is substantially 
attained). 

85. Harding v. lJLittlehale, 150 
Mass. 100, 22 NE 708 (where the cer- 
tificate may be made payable to. the 
member). 

86. Daniels v. Pratt, 143 Mass. 
216, 10 NE 166 (where the certificate 
may be made payable to the mem- 
ber’s estate); Matter of Smith, 42 


Misc. 639, 87 NYS 725, 4 Mills Surr,” 


206. 

[a] Rule is otherwise where the 
certificate cannot be made payable 
to the member’s estate. Matter of 
Smith, 42 Misc. 639, 87: NYS 725, 4 
Mills Surr. 206, 

87. High Court C. O. FF. v...Mal- 
loy, 169 Ill. 58, 48 NE 392 [aff 67 
Ill. A. 665]; Brinsmaid v. Iowa State 
Traveling Men’s Assoc., 152 Iowa 134, 
132 NW 34, 42 LRANS 1161, AnnCas 
1913B 1282; Kepler v. Supreme Lodge 
K. of H., 45 Hun 274, 10 NYSt 383; 
Armstrong v. Blanchard, 150 Wis, 31, 
136 NW 145. 

Disposition of proceeds generally 
on death of beneficiary in member’s 
lifetime <jze infra § 195. 

gg. See statutory provisions; and 
Olmstead v. Masonic Mut. Ben. Soc., 
37 Kan. 93, 14 P 449. 

g9. Baker v. Mosaic Templars of 
America, 135 Ark, 65, 204 SW 612, 
LRAI1918F 776. 


90. Baker v. Mosaic Templars of 
America, supra. 

91. D. C.—Moss v. Littleton, 6 
App. 201. 


Tll._—High Court C. O. F. y. Malloy, 
169 Ill. 58, 48 NE. 392, 

Ky.—Duvall v. Goodson, 79 Ky. 224, 
1 KyL 319. 

Md.—Maryland Mut. Beney. Soc. I. 
O. R. M. v. Clendinen, 44 Md,, 429, 
22. AMR &2, 

N. Y.—Greeno v. Greeno, 23 Hun 
Oh.—Arthur vy. Odd Fellows Ben. 
h. St. 557, [quot Vance 
7 OhS&CP 564, 7 OhNP 


Pa.—Spadoni y. National Slavonic 
Soc) sloeba.. Dist, L224. 

{a] If the member has no other 
property on which the will can oper- 
ate, the benefits pass by a general 
bequest. Maryland Mut. Benev. Soc. 
I. O. R. M. v. Clendinen, 44 Md, 429, 
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beneficiaries by 
of the society.t 


22 AmR 52 (semble); Kepler v. Su- 
preme Lodge K. H., 45 Hun 274, 10 
NYSt 383. 

[b] Sufficiency of bequest. — (1) 
Where an endowment in a benefit or- 
der could by its terms be disposed 
of by will, and a member’s will pro- 
vided “I give the remainder of my 
personal estate, including anything 
that may come to my estate by rea- 
son of any insurance in the order 
..,. to my sister,” the fact. that the 
testator possibly regarded the en- 
dowment as a part of his estate did 
not defeat his evident intent that his 
sister should receive the endowment. 
High Court C, O. F.'v. Malloy, 169 Ill. 
58, 48 NE 392 [aff 67 Ill. A. 665]. (2) 
So where the beneficiary as desig- 
nated by insured is “such parties as 
provided for in my will,’ a will leav- 
ing to a certain person “the balance 
of my estate, being real, personal, 
and such amount as be derived from 
life insurance,” is a sufficient desig- 
nation. Grand Lodge I. O. F. S. I. v. 
Ohnstein, 85 Ill. A. 855.. (3) And a 
will bequeathing forty thousand dol- 
lars to be derived from testator’s life 
insurance passes a benefit certificate 
issued to him payable “as directed by 
the will,’ where less than that 
amount of insurance, even including 
such eertificate, was collected. Jacob 
v. Jacob, 89 SW 246, 28 KyL 327. 

92. Maryland Mut. Benev. Soc. v. 
Glendinen, 44 Md. 429, 22 AmR 52; 
Greeno v. Greeno, 23 Hun (N. Y.) 
478; Anderson vy. Grand Lodge U. B. 
F.,, \(Tex, Civ. A.), 248 Sw 461, But 
see Brooklyn Trust Co. v. Seventh 
Regiment Veteran, etc., League, 113 
App, Div..717, 99 NYS 248. : 

Change of beneficiary by will see 
infra § 165. 

93. Brooklyn Trust Co, v. Seventh 
Regiment Veteran, etc., League, 113 
App. Div. 717, 99 NYS 248 (where the 
member had long before expressed 
his intention to name a _ beneficiary 
in his will); Nagle v. Perkins, 130 
Misc. 808, 224. NYS 575; Weil. v. 
Trafford, 3 Tenn, Ch. 108 (will dis- 
posing .of ‘the balance of all my 
property of every kind’’). 

94. Beland v. Cigarmakers’ Inter- 
national Union, 206 Mich. 127, 172 
NW 384; Smith y. Cigarmakers’ In- 
ternational Union, 208 Mich. 249, 168 
NW 954. 

[a] Reason for. rule.—‘‘This will 
was purposeless and could accom- 
plish nothing in respect to deceased’s 
evident desire to leave his daughter 
everything he owned or had.a right 
in relation to, except as it served to 
confer on her his death _ benefit.” 
Smith y. Cigarmakers’ International 
Union, 203 Mich. 249, 168 NW 954, 
956 [quot Beland v. Cigarmakers’ In- 
ternational Union, 206 Mich. 127, 172 
NW 3884]. 


, Parad 


Rie ee 


Necessity that legatee be specifically named. To 
render a designation by will effective the legatee 
must be specifically named.®> 

Approval by society. 
quire the society’s approval of the designation in 
order to render it effective.°® ; 

Invalid or informal will. An invalid or informal 
will, although inoperative as a bequest, may consti- 
tute a sufficient designation of beneficiaries.%” 
the other hand it has been held that a writing ad- 
dressed to the officers of the society and reciting 
“it is my will that the benefits shall be paid to’’ a 
designated person, but not attested and probated 
as a will, is not a valid designation.®8 

[§ 152] c. Designation by Statute, or Charter or 
Laws of Society.°? 
do not designate beneficiaries, and the benefits are 
payable to certain classes of persons designated as 
statute or by the charter or laws 


The rules sometimes re- 


On 


In some societies the members 


And these enactments not infre- 


95. House v. Northwestern L: 
Assur. Co., 10 Pa. Dist, 41. 

96. In re Phillips, 23 Ch. D, 235. 

97. Dennett v. Kirk, 59 N. H. 10; 
Thomeuf vy. Knights of Birmingham, 
12 Pa. Super. 195; Leavitt v. Spaidal, 


45 Ont. L. 611, 16 OntWN 271, 49 
DomLR. 245. : 
[a] Where the statute provides 


that a member may designate the 
beneficiary by an instrument in writ- 
ing, including a will, a document, al- 
though ineffective as a will because 
not witnessed, is a sufficient instru- 
ment in writing to constitute the per- 
Sons named therein beneficiaries. 
Leavitt v. Spaidal, 45 Ont. L. 611, 16 
OntWN 271, 49 DomLR 245. : 

_ Change of beneficiary by will see 
infra § 165. 


98. Handwerker vy, Diermeyer, 96 
Tenn. 619, 36 SW 869. 
99. Designation by statute or 


charter or laws of society: 

Where, at member’s death, there are 
no persons in existence who belong 
to the classes of beneficiaries pre- 
scribed by statute, or charter or 
laws of society, or certificate of in- 
Surance see infra §§ 189-196, 

Where designated beneficiary prede- 
Caaree member see infra §§ 195, 

Where siesianes tae of beneficiary is 
invalid or otherwise ineffectua 
infra §§ 193-196. phan 

Where member fails to designate 
beneficiary see infra § 189. 

Where member marries after desig- 
nating a beneficiary see infra 
gob ht < : 

ecessity of new designation on 
amendment of charter so ma to allow 
designation of any one of charter 
beneficiaries as sole beneficiary see 

infra § 153. 

Zi. ee cases infra this note. 
{a]. Particular provisions con- 

strued.—Haberly v. Haberly, 27 Cal. 

A. 139, 149 P 53 (a by-law providing 

for payment to the widow, Or} fit 

there is no widow, to the children); 

Camara y, Sociedade Lusitana Ben., 

22 Hawaii 370; Pleimann v, Hartung, 

84 Mo. A, 283; Boyle v. Fitzgerald, 

146 App. Div. 668, 131 NYS. +469 

(statutory designation where death 

occurs within a specified time after 

becoming a member); Janda y. Bo- 
hemian Roman Catholic First Cent. 

Union, 71. App. Div. 150, 75 NYS 

654 [aff 173 N. Y. 617 mem, 66 NE 

1110 mem]; Dielmann vy. Berka, 49 


‘Misc. 486, 97 NYS 1027; Winsor. v. 


Odd Fellows’ Ben, Assoc., 13 R. I 


149; Re L’Union St. Joseph, 12 Ont 


WR 37. at, 
Persons thin terms of design: 

tion see infra § 155. aoe 
Rights of: 

Creditors of member where benefi- 
ciaries are designated solely hy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 152-155] 


quently provide that certain persons of a class or 
classes shall be cobeneficiaries and share in the 
fund in prescribed proportions, in which event in- 
sured cannot, by designating but one member of 
the preferred class or classes, defeat the rights 
of the other members thereof.? 

[§ 153] d. New Designation.’ It is not necessary, 
in order to entitle the original beneficiary to the 
fund, that he should be redesignated as such in a 
substituted certificate issued on reorganization of 
the society;* but where the society’s charter pro- 
vided that the widows and children of the members 
should be equal beneficiaries of the funds, and an 
amendment authorized the creation of a second 
class of members entitled to designate any of the 
charter beneficiaries as a sole beneficiary, a mem- 
ber who, by his eertificate issued under the origi- 
nal charter, had made an ineffectual designation of 
one of them as a sole beneficiary, could not give 
effect to the designation merely by returning his 
certificate for the purpose of having it made defi- 
nite as to amount and becoming a member of the 
second elass.° Where the beneficiary designated 
is ineligible, the policy will be rendered valid by 
the subsequent designation of an eligible bene- 
ficiary.© And where the designation of a benefi- 
ciary is revoked by the member’s marriage,’ he 
may redesignate such beneficiary if. the redesigna- 
tion is permitted by the laws of the society and is 
not in violation of any obligation restraining or 
attempting to testrain a change in the beneficiary.® 
Where the designation of the member’s wife as 
beneficiary is rendered inoperative by divorce,® she 
cannot, without a new designation, recover the in- 
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surance fund as the member’s hffianced wife under 
an engagement to remarry.?° 

[§ 154] e. Waiver and Estoppel. The society 
may by waiver or estoppel lose its right to ques- 
tion the validity of the designation of a beneficiary 
for failure strictly to comply with formal require- 
ments’? as by paying the money into court.12 So 
it has been held that the rights of the beneficiary 
are not affected by the fact that the designation 
does not comply with the rules of the society where 
such noncompliance was due to the neglect of the 
society’s officers or agents.1? But where the by- 
laws provide that a designation may be made in a 
book kept in the lodge room or by a writing duly 
acknowledged, the fact that there is no book at 
the lodge in which to designate beneficiaries does 
not render an oral designation of beneficiaries 
valid.1* Payment of funeral expenses of a deceased 
member and the erection of a monument do not 
waive a defect. in the designation of beneficiaries.1® 
Nor does the society’s retention of the policy and 
proofs of death for three months waive a defect 
in the designation, where such retention is author- 
ized in view of the admitted liability of the society 
for funeral expenses and a monument.1® 

[§ 155] 38. Persons within Terms of Designa- 
tion.” As a general rule, when a benefit certifi- 
cate issues from a beneficial society, the designation 
on the face of the certificate as to who shall be 
the beneficiary is conclusive on that subject.18 In 
determining the meaning and scope of particu- 
lar terms, such as the words ‘‘children,’’!® 
‘“issue, 770 -*“heirs,’?2t* “‘devisees,”’2 “legal repre-. 


statute or charter or laws of so- 

ciety see infra § 198. 

Personal representative where bene- 
ficiaries are designated solely by 
statute or charter or laws of so- 
ciety see infra § 197. 

2. Nuckols v. Kentucky Mut. Ben. 
Soc., 16 KyL 270. : 

3. Necessity of new designation 
on death of beneficiary before mem- 
ber see infra § 195. 

4 WDerrington v. Conrad, 3 Kan. A. 
725, 45 P 458 (it being apparent that 
the member intended the original 
beneficiary to take the fund). 

5. Nuckols v. Kentucky Mut, Ben. 
Soc., 16 KyL 270. 

6. Sharp v. Sovereign Camp W. O. 
W., 137 Tenn. 77, 191 SW 529. 

7. Sée infra § 157. é 

8. Carpenter v. Knights of Colum- 
bus, 239 Mass. 287, 131 NE 863. 

Necessity of new designation on 
marriage of member after designa- 
tion see infra § 157. 

9. See supra § 135. , : 

10. Thomas v. Locomotive Engi- 
neers’ Mut. L., ete., Ins. Assoc., 191 
Iowa 1152, 183 NW 628, 15 ALR 1240. 

11. ‘Ala.—Stoelker v. Thornton, 88 
Ala. 241, 6 S 680, 6 LRA 140. { 

Hawaii—Gomes v. Sociedade Lusi- 
tana Ben., 21 Hawaii 683. 

Til.—Farrenkoph v. Holm, 142 Ill. 
A. 336 [aff 237 Ill. 94, 86 NE 702]. 

Minn.—Hanson v. Minnesota Scan- 
dinavian Relief Assoc., 59 Minn, 123, 

NW 1091. . 
png Louis Police Relief Assoc, 
y. Tierney, 116 Mo. A. 447, 91 SW 
968. ‘ 

N. J.—Tepper v. Supreme Council 
R. A., 61 N. J. Eq. 688, 47 A 460, 88 
AmSR 449 [rev 59 N. J. Eq. 321, 45 
Agdaay. 

N. Y¥.—Brooklyn Trust Co. v. Sev- 
enth Regiment Veteran, etc., League, 
113 App. Div. 717, 99 NYS 248; Alli- 
son v. Stevenson, 51 App. Div. 626, 
64 NYS 481; Kepler v. Supreme 
Lodge K. H., 45 Eun 274, 10 NYSt 
383. 


Utah. — Zenger v. Cigarmakers’ 


Union No. 224 C. I. U. A., 50 Utah 
390, 167 P 1174. 2 

Wis.—Ledebuhr v. Wisconsin Trust 
Co., 112 Wis. 657, 88 NW 607. 

[a] Ilustration.—Where a by-law 
prescribing the form of the declara- 
tion to be used is of a directory nature 
and for the protection of the society, 
the acceptance of a declaration | ir- 
regular in form, without objection, 
is a waiver, at least where the use of 
the regular form is impracticable. 
Gomes y. Sociedade Lusitana Ben., 21 
Hawaii 683 [dist Monizi vy. Sociedade 
Portugueza de Santo Antonio, 21 Ha- 
waii 591 (where the member acted 
in defiance of the society’s by-laws) ]. 

Waiver and estoppel as to eligibil- 
ity of beneficiary see supra § 135. 

Who may question validity of des- 
ignation see supra § 150. 

12. Zenger vy. Cigarmakers’ Union 
Nol 224 3C eT) Us tA. 60) Utah? 390; 
LOT PA 4: 

13. International Order of Twelve 
Ke & Dit-Tiy v. Boswell; (Tex. Civ. 
A.) 48 SW 1108. 

14. Loewenthal v. District Grand 
Lodge No. 2, 19 Ind. A. 877, 49 NE 
610 


15. Mosaic Templars of America 
v. Mills, 20, Ala. A, 399, 102 S 538. 

16. Mosaic Templars of America 
v. Mills, supra. 

17. Generally see Life Insurance 
§§ 89, 321-331. 

As of what time beneficiaries are 
determined see supra § 135. 

18. Alexander v. Page, 150 NYS 
104; Thomas v. Leake, 67 Tex. 469, 
3 SW 703; Wright v. Grand Lodge K. 
Pi (DexaiCivigADal13 “SW 270202 
[quot Cyc]. 

19. Thomas v. Leake, 67 Tex. 469, 
3 SW 703; Wright v. Grand Lodge 
Loma, (Rex (Civil Ay.) i738, Siw 32:70; 1272 
[quot Cyc]. See Worthy v. Farmers’ 
Life Confederation, 139 Ga, 81, 76 SH 
856 (where it was held that a judg- 
ment in favor of children by a former 
marriage was not subject to attack 
by a motion in arrest). And see 
infra text and notes 26-30. 


20. Hemenway vy. Draper, 91 Minn. 
2385, 97 NW 874 (a provision in a 
certificate directing payment to in- 
sured’s brothers and sisters, ‘‘or their 
living issue, according ‘to the right 
of representation,’ means the living 
lineal descendants of deceased breth- 
ers and sisters); Wright v. Grand 
Lodge K.. P., (Tex, Civ. 'A.) 173 SW 
270, 272 [quot Cyc]. 

21. Wright v. Grand Lodge K. P., 
supra. And see cases infra this note; 
and text and notes 31-40. 

[a] Construction of particular 
provisions.—(1) L. (1887) Act No. 
187, which prohibits the issuance of 
a certificate ‘upon any life in which 
the beneficiary named has not an 
insurable interest,’ but which pro- 
vides that in case of a violation of 
such prohibition the insurance shall 
be payable to the heirs of the mem- 
ber, embraces heirs who have not an 
insurable interest in the member’s 
life. Silvers vy. Michigan Mut. Ben. 
Assoc., 94 Mich. 39, 53 NW 985. (2) 
Where the society’s by-laws provided 
that on the death of a member the 
benefit should be paid to his widow, 
if living, and, if dead, to his children, 
and, if there should be none, then to 
such person as he might have for- 
mally designated, and a member hav- 
ing no wife or children designated 
his mother as beneficiary, the desig- 
nation describing the payment di- 
rected as “the $1,000 my heirs are 
to receive,’”’ and the mother died be- 
fore the member, and no other des- 
ignation was made, it was held that 
the reference to “heirs” in the desig- 
nation did not make them the bene- 
ficiaries, but was only matter of de- 
seription. Hellenberg vy. District No. 
LO. Bi By 04 Nia Yueh. 80y 

22. Wright v. Grand Lodge K, P., 
(Tex. Civ. A.) 173 SW 270, 272 [quot 
Cyc]. And see case infra this note. 

[a] Construction of designation.— 
An executor, not being of the class 
of beneficiaries named in a certificate 
which recites that at the member’s 
death his devisees, or, if no will, his 
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sentatives,’’?? and. ‘‘estate,’’** as those terms are 
used in the member’s designation of beneficiaries, 
or in statutes or the charter or laws of the society 
for the purpose of designating beneficiaries, the 
courts adopt a liberal rule of construction, so as to 
effectuate the intent of the parties and the benevo- 


lent objects of the society.?° 
Children.?° 


name.?8 


trary.°° 
Heirs.*1 


heirs at law, are to receive the fund 
named in the certificate, is not made 
a devisee by reason of his duty to 
collect the assets of an estate to pay 
its debts, since the certificate, being 
for the benefit of the class named, 
places the fund beyond the reach of 
ereditors. Northwestern Masonic Aid 
Assoc. v. Jones, 154 Pa. 99, 26 A 253, 
35 AmSR 810. | 

23. Wright v. Grand Lodge K. P., 
(Tex. Civ. A.) 173 SW 270, 272 [quot 
Cyc]. And see infra text and notes 


Wright. v. Grand Lodge K. P., 
And see infra text and notes 


25. See cases supra notes 19-24; 
and infra note 26 et seq. 

26. Eligibility of children as bene- 
ficiaries see supra § 140. 

Misdescription of children as bene- 
ficiaries see infra note 58 [b] (1). 

27. Thomas y. Leake, 67 Tex. 469, 
*3 SW. 703 (it appearing that one of 
the main objects of the association 
was to provide a fund for the benefit 
of the entire family of a member, 
and not to restrict it to a portion, 
and that the charter contained no 
provision allowing an applicant to 
designate the beneficiary). 

28. Spry v. Williams, 82 Iowa 61, 
47 NW 890, 31 AmSR 460, 10 LRA 
863 (so holding, although the object 
of the society is to afford aid to the 
“widows, orphans and heirs or de- 
visees” of a deceased member, since 
the member has a right to designate 
the beneficiaries within the _ pre- 
scribed classes). 

29. Duvall v. Goodson, 79 Ky. 224, 
1 KyL 319; Nuckols v. Kentucky Mut. 
Ben. Soc., 16 KyL 270. 

30. Martin vy. Modern Woodmen 
of America, 163 Ill. A. 548 [aff 2538 
Ill, 400, 97 NE 698, AnnCas1913A 
299]; Winsor v. Odd Fellows’ Ben. 
ASSOC.0/1'3° HR, “1, 149. 

“The word ‘child,’ in its popular 
signification, means a son or daugh- 
ter; a descendant in the first degree; 
(Webster’s Int. Dict.;) and the legal 
meaning of the word is the same as 
the popular one and does not include 
a grandchild. The word ‘children’ is 
never extended to include grandchil- 
dren, in the absence of something in 
the instrument in which the word is 
employed showing the intention to 
use it with such an extended meaning 
or where it is necessary to render 
the instrument effective.”” Martin v. 
Modern Woodmen of America, 253 Ill. 


Bee 402, 97 NE 698, AnnCas1913A 
31. Eligibility of heirs as benefi- 


ciaries see supra § 144 


32. Ark.—Johnson y. Knight of 
Honor, 53 Ark, 255, 183 SW 1794, 8 
LRA 732. 

Conn.—Mullen v. Reed, 64 Conn. 


ee4i 29 A 478, 42 AmSR 174, 24 LRA 

Tl. — Alexander v. Northwestern 
Masonic Aid Assoc., 126 Ill. 558, 18 
NE 56656,'°2 LRA 161° fate) 27°01, vA. 
29); Lawwill v. Lawwill, 29 Ill. A. 643. 


The term ‘‘children’’ includes after- 
born children by a subsequent wife where the chil- 
dren of the first marriage are not specifically,named 
in the certificate;?7 but it is otherwise where the 
children of the first marriage are designated by 
The term has been held to include grand- 
children,?® although there is authority to the con- 
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term ‘‘heirs’’ means those persons who are entitled 
under the statutes of distribution to take the per- 
sonal property of an intestate,®? resort being had 
to the intestate laws of the state under which the 
descent is cast, 
who are the heirs,*? but not for the purpose of 
determining the portion of the fund which each 
shall take,°4 although as to the rule last stated 
there is authority to the contrary.*° 
with the rule above stated,°® the term ‘‘heirs’’ 
may include the member’s widow** or children,** 
or both the widow and children.*® 
payable to the member’s wife ‘‘and_ heirs, 
word ‘‘heirs’’ has reference to the heirs of the 


for the purpose of determining 


In accordance 


Ta a certificate 
2) te 


beneficiary and not of the member.*® 


As used to describe beneficiaries the 


N. J.—Britton v. 
Ry Ay 46 Nid Bap 102.18) Ax iio; 19 
AmSR 3876 [aff 47 N. J. Eq, 325, 21 
A 754]. 

N. Y.—Bishop v. Grand Lodge E. 
O. M.A, a2) Ne. Yi. 1627," 20° IN By O62 
[rev 43 Hun 472]; Walsh v. Walsh, 


66 Hun 297, 20 NYS 933 [aff 143 
N. Y. 662, 39 NE 21]; Dielmann v. 
Berka, 49 Misc. 486, 97 NYS 1027. 

Pa.— Northwestern Masonic Aid 
Assoc. v. Jones, 154 Pa. 99, 26 A 
253, 85 AmSR 810; Compton’s Est., 
25 Pa. Super. 28; Hodge’s App., 8 
WklyNC 209. 


Tex.—Hanna v. Hanna, 10 Tex. Civ. 
A, 97, 30 SW 820. 

Wis.—Thomas v. Covert, 126 Wis. 
598, 105 NW 922, 3 LRANS 904. 

Ont.—Mearns vy. Ancient Order of 
United Workmen, 22 Ont. 34. 

33. Burke vy. Modern Woodmen’ of 
America, 2 Cal. A. 611, 84 P 275; Mul- 
len v. Reed, 64 Conn, 240, 29 A 478, 
42 AmSR 174, 24 LRA 664; North- 
western Masonic Aid Assoc. v. Jones, 
154 Pa. 99, 26 A 2538, 35 AmSR 810; 
Thomas v. Covert, 126 Wis. 593, 105 
NW 922, 3 LRANS_904, 5 AnnCas 456. 

34. Burke v. Modern Woodmen of 
America, 2 Cal. A. 611, 84 P 275. 

35. Mullen v. Reed, 64 Conn. 240, 
29 A 478, 42 AmSR 174, 24 LRA 664. 


36. See supra text and note 32. 

37. Ark.—Johnson y. Knight of 
Honor, 538 Ark. 255, 18 SW 794, 8 
LRA 732. 

Conn.—Mullen y. Reed, 64 Conn. 
240, 29 A 478, 42 AmSR 174, 24 
LRA 664. 


Ill. — Alexander y. Northwestern 
Masonic Aid Assoc., 126 Ill. 558, 18 
NE} 556)02 GRA hs [afl 27° D1 2A. 
2o i Lawwill v. Lawwill, 29 Ill, A. 


Mass.—Addison vy. 
Commercial Travelers’ 
Mass. 591, 12 NE 407. : 

Minn.—Hanson y. Minnesota Scan- 
dinavian Relief Assoc., 59 Minn. 123, 
60 NW 1091. 

N. Y.—Burns vy, Burns, 109 App. 
Div. 98, 95 NYS 797 [aff 190 N. Y. 
211, 82 NE 1107]. 

Oh.—Jamieson y. Knights Templar, 
etce., Aid Assoc., 9 Oh. Dee. (Reprint) 
388, 12 CincLBul 272. 

[a] Tlustrations.— (1) By the 

association the per- 


New England 
Assoec., 144 


charter of an 
sons Whom insured could designate 
as beneficiaries were limited to his 
widow, his orphan children, and 
other persons dependent on him, and 
the by-laws provided that if insured 
made no designation the amount 
should be paid to his widow, or, if 
he left no widow, to a guardian or 
trustee of his minor children. In- 
sured at the time of making his 
designation had a wife and two 
daughters, and in his application, in 
answer to the question “To whom 
will you have your death loss paid?” 
answered “To my heirs,” and in reply 
to a request to state the relationship 
to any of the persons to whom pay- 
able answered ‘‘Wife or daughters.” 
It was held that on the death of 


6 OntWR 78; 


Supreme Council; insured the money was to_ be paid 


to the widow. Addison v. New Eng- 
land Commercial Travelers’ Assoc., 
144 Mass. 591, 12 NE 407. (2) Where 
a member at his death left surviv- 
ing him a wife and brothers and sis- 
ters but no children or parents, the 
wife is not excluded from participa- 
tion in the fund by a by-law provid- 
ing that “in case of a failure of or 
imperfect designation, then the 
amount shall be paid to the legal 
heirs of the deceased members.” 
Walsh v. Walsh, 66 Hun 297, 301, 
20 NYS 933 [aff 148 N. Y. 662 mem, 
39 NE 21 mem]. (3) Where a mem- 
ber designated his legal heirs as his 
beneficiaries, and he left a wife but 
no children, and his heir at law and 
next of kin was a brother in a 
foreign country, with whom he had 
had little to do, his wife was enti- 
tled to the fund. Kaiser vy. Kaiser, 
13 Daly 522, 1 NYSt 258. 

[b] It is otherwise where the wife 
is not entitled to take under the 
statute of distribution. Johnson y. 
Knight of Honor, 53 Ark. 255, 261, 
13 SW 794, 8 LRA 732 (under Mans- 
field Dig. § 2592, which provides that 
“Tf a husband die, leaving a widow 
and no children, such widow shall be 
endowed of one-half of the real es- 
tate of which such husband died 
seized and one-half of the personal 
estate, absolutely and in her own 
right,” the widow takes by way of 
dower and not as a distributee; and 
this section does not bring the widow 
under the description “heirs” in a 
certificate payable to the heirs of 
insured). 

{c] In Iowa (1) by the express 
terms of Code § 38313, “legal heirs,” 
used to designate the beneficiary of 
a benefit certificate, where no con- 
trary intention is expressed, include 
the surviving spouse of insured. 
Brotherhood of American Yeomen v. 
Shine, 196 Iowa 554, 194 NW 362. (2) 
In a clause designating the benefi- 


ciary, reading “‘to be paid to legal 
heirs related to him as ,’ the 
words “related to him as “Xadid 


not so limit the words “legal heirs’ 
as to express an intent, contrary to 
the construction, under the Code, of 
the words “legal heirs,’ to include 
the surviving spouse of insured. 
Brotherhood of American Yeomen y, 
Shine, supra. 

3s. In re Farley, 10 Ont. L. 540, 
Re Farley, 9 Ont. L. 
517, 5 OntWR 530 [app dism 10 Ont. 
L. 540, 6 OntWR 78]; Mearns v. 
Ancient Order of United Workmen, 
22 Ont. 34, 

39. Pleimann v. Hartung, 84 Mo. 
A. 283; Janda v. Bohemian Roman 
Catholic First Cent, Union, 71 App. 
Div. 150, 75 NYS 654 [aff 173 N, *y, 
617 mem, 66 NE 1110 mem]; Hanni- 
gan y. Ingraham, 55 Hun 257, 8 NYS 
232; Hanna v. Hanna, 10 Tex, Civ. A. 
97, 30 SW 820; Re Hamilton, 18 Ont. 
L. 121, 18 OntWR 410. 

40. Mutual Life Industrial Assoc. 
ve Seott: 17.0% Alas%420, 54° S992) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
‘ i 


ee 


ea 


“Tg 155° 


“ 
¥ 
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Representatives.‘ Ordinarily the words ‘‘repre- 
sentatives’’ or ‘‘legal representatives,’’ in the ab- 
sence of anything to show a contrary intent, are 
held to mean the executor or administrator of in- 
sured.*? Such words, however, may be so employed, 
in view of the objects and purposes which the so- 
ciety seeks to accomplish, as to show an intention 
not to include the executor or administrator,*? but 
to refer to those persons to whom benefits may be 
made payable under the charter or laws of the 
society,** such as the member’s widow or orphans,‘ 
heirs,*® or next of kin.47 So where the charter 
limits the benefits to the family or heirs of de- 
ceased members, a certificate payable to a member’s 
‘‘legal representatives’’ will be construed as pro- 
viding for payment of benefits to the member’s 
heirs at law to avoid the accomplishment of an 
illegal object.4§ 

Estate.*® Where a certificate is payable to the 
“‘estate’’ of the member, the proceeds will go to the 
person who is entitled to take the personalty under 
the statute of distribution.®®° And where the laws 
of the society provide that a certificate shall not 
be payable to a ereditor of the member, and that, 
where the designation fails, the fund shall be paid 
to those entitled to the personal estate in ease of 
intestacy, the proceeds of a certificate designating 
the ‘‘estate’’ of the member as his beneficiary will 
go to his widow and children whether the designa- 
tion of the ‘‘estate’’ was legal or not.®+ It has 
been held that, where the by-laws permit a certifi- 
cate to be made payable to the member’s legal 
representative, heir, or legatee, a direction in the 
certificate that the benefit shall be paid to the 
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it shall be paid to his personal representative.®? 
It has also been held, under by-laws requiring pay- 
ment of benefits to the ‘‘person’’ designated by 
the member in his will, if a legal beneficiary and 
designated in the order provided by the by-laws, 
that one of several to whom a member devised the 
balance of his estate, after collection of all debts 
due him, including insurance, and the payment 
of debts, funeral benefits and special bequests, was 
not entitled to the benefit fund, the estate, and not 
a ‘‘person’’ belonging to the class designated in 
the by-laws, being the beneficiary named in the 


will.®? 
‘‘Legal dependents.’’ The term ‘‘legal depend- 
ents,’’ within the meaning of a certificate of insur- 


ance, 1s restricted to those persons whom the mem- 
ber is legally bound to support.®* Under this rule 
it has been held that the mother of a member is 
not a ‘‘legal dependent,’’®> and that a member 
who dies a bachelor, leaving no relatives other 
than brothers and sisters, nephews and nieces, not 
living with him, leaves no ‘‘legal dependents.’ ’5® 
Effect of misnomer. Misnomer of the person 
named as beneficiary does not defeat his designation 
if the intent to nominate him is clear;°" and a state- 
ment of the relation that the beneficiary bears to 
the member is regarded as descriptio persone, so 
that its falsity does not invalidate the designation. 
if the beneficiary is eligible as such,°* unless the 
person intended to be made beneficiary is thereby 
rendered uncertain.®® Thus the fact that a woman 
with whom the member lives as his wife, but who 
is not legally such, is described as his wife does 
not defeat her right to the benefits if she is other- 


member’s ‘‘estate’’ is in effect a direction that | wise eligible.°° But where the member has one 
41. Eligibility as beneficiaries see] 270. Rutledge, 133 Cal. 640, 65 P 1105. 

supra § 144. 45. Masonic Mut. Relief Assoc. v. Colo.—Rose y. Brotherhood of Lo- 
42, ucker vy. Knights of Pythias,| McAuley, 13 D. C. 70; Murray v.|comotive Firemen, etc., 80 Colo, 344, 

135 Ga. 56, 68 SE 796; Ordelheide v.| Strang, 28 Ill. A. 608. 251 P5887. 

Modern Brotherhood of America, 158 46. Masonic Mut. Relief Assoc. v. D. C.—Berkeley v. Harper, 3 App. 

Mo. A. 677, 139 SW 269; Vanderbeck| McAuley, 13 D. C. 70; Murray v.} 308. 

v. Protected Home Ciréle, 98 Misc.| Strang, 28 Ill. A. 608; In re Harton, Ill.—Supreme Council R. A. v. 


691, 1683 NYS 80; Wright v. Grand 
Lodge KP Ss (Tex. Civ. A.) 173 SW 47. 
270. And see Life Insurance § 322. 

[a] MTlustration.—Where a policy 
was payable in the alternative to . 48, 
insured’s wife, who did not survive 
him, or his ‘legal representatives,” 
“legal representatives’ meant execu- 49. 
tors or administrators. Vanderbeck 
v. Protected Home Circle, 98 Misc. 
691, 163 NYS 80. 

43. Tucker v. Knights of Pythias, 51. 


213 Pa. 505, 62 A 1059. 
In re Harton, 213 Pa. 499, 62 
A 1058, 4 LRANS 939; Hodge’s App., 
8 WKlyNC (Pa.) 209.. 
In re Harton, 213 Pa. 505, 62 
A 1059; In re Harton, 213 Pa. 499, 62 
A 1058, 4 LRANS 939. 
Right to designate “estate” as 
beneficiary see Supra § 137. 

50. Matter of Smith, 42 Misc. 639, 
87 NYS 725, 4 Mills Surr. 206. 
Dale v. Brumbly, 96 Md. 674, 


Huckins, 166 Ill. A. 555. 

Okl.—Royal Neighbors of America 
v. Fletcher, 99 Okl. 297, 227 P 426, 
430 [cit Cyc]. 

And see cases infra this note. 

[a] Affianced wife.—(1) A fiancée 
described as a wife may take the 
benefits where fiancées are eligible 
as beneficiaries. Bachmann v. Su- 
preme Lodge K. L. H., 44 Ill. A. 188. 
A beneficiary described as ‘“‘fian- 
is entitled to benefits if other- 


135 Ga, 56, 68 SE 796. 

44, Masonic Mut. Relief Assoc, v. 
McAuley, 13 D. C. 70; Murray v. 
Strang, 28 Ill. A. 608; Sulz y. Mutual 
Reserve Fund Life Assoc., 145 N. Y. 
563, 40 NE 242, 28 LRA 379; Wright 
vy. Grand Lodge Ke Py (Lex. "Civ. A.) 
173 SW 270. 

[a] Bule applied.—Where the by- 
laws of a society state its object to 
be to promote the welfare of all its 
members, and to furnish substantial 
aid to their families ‘or assigns,’ 
the right of insured to choose’ his 
beneficiary is unrestricted, and there- 
fore a policy payable to insured’s 
‘legal representatives” is not merely 
for the benefit of insured’s immedi- 
ate family, so as to be entirely .pay- 
able to his widow in case he leaves 
no children, as against distant rela- 
tives. Sulz v. Mutual Reserve Fund 
Life Assoc., 145 N. Y. 563, 40 NE 242, 
28 LRA 379 [rev 7 Misc. 593, 28 NYS 
263 

a Nephews and nieces. — The 
term “legal representatives” is elas- 
tic and may include the nephews and 
nieces of a member who is separated 
from his wife. Wright v. Grand 
Lodge K. P., (Tex. Civ, A.) 173 SW 


[45 C. J.—13] 


54 A 655. 

52. Vaughan v. Modern Brother- 
hood of America, 149 Ky. 587, 149 SW 
937. 

53. Anderson v. Grand Lodge U. 
B. F., (Tex. Civ. A.) 248 SW 461. 

54. See cases infra notes 55, 56. 

Eligibility of dependents see supra 
§§ 145, 146. 

55. Vaughn y. National Council J. 
O. U. A. M., 186 Mo. A. 362, 117 SW 


11:5. 

56. Little v. Caldwell, 158 N. C. 
351. 74 SH 10,39 LRANS 450. 

Meaning of “dependents” as affect- 
ing eligibility see supra § 146 

57. Hogan v. Wallace, oe TU. 328, 
46 NE 1136 [rev 68 Ill. A. 385]; Russ 
v. Supreme Council A. L. H., 110 La. 
588, 34 S 697, 98 AmSR 469. 

[a] Dlustration.—Where the bene- 
ficiary is designated by name, and 
also as the wife of the person to 
whom the certificate is issued, and 
this person has but one wife, ‘there 
is no uncertainty, although the bene- 
ficiary is called “Georgia” 
“Georgiana.” Russ v. Supreme Coun- 
Gil Avy Le Ey, 110 Lua. 588, 34°S5697, 
98 AmSR 469. 

58. Cal.—Woodmen of World v. 


instead of: 


wise eligible, although, owing to the 
fact that the member was a mar- 
ried man, she could not be his fiancée, 
Woodmen of World v. Rutledge, 133 
Cal. 640, 65 P 1105. ' (8) Eligibility 
ae fiancée as beneficiary see supra 


i Tllegitimate children (1) de- 
scribed as adopted children may take 
the benefits if otherwise eligible as 
beneficiaries. Hanley v. Supreme 
Tent K. M. W., 38 Misc. 161, 77 NYS 
246. (2) Bligibility of illegitimate 
children see supra § 140. 

Effect of misrepresentations or 
false warranties as to relationship’ of 
beneficiary generally see supra § 80. 

Rights of divorced wife where 
beneficiary is described as) miember’s 
wife see supra § 135. 

59. Royal Neighbors of America 
v. Fletcher, 99 Okl. 297, 227 P 426. 

60. . S.—James v. Supreme Coun- 
cil R. A., 130 Fed. 1014. 

Ala,—Slaughter v. Slaughter, 186 
Ala, 302, 65 S 348. 

Ill.—DeBenio v. Catholic Order of 
Foresters, 194 Ill. A. 616. 

N. J.—Wolfstern v. Pennsylvania 
R. Voluntary Relief Dept., 76 N, J. 
Eq. 78, 74 A 533. , 


194 [45 O.3.] 


lawful wife and one de facto wife, and does not 
designate which wife shall have his insurance, the 
right of the lawful wife will prevail over that of 
the de facto wife.6t Where a certificate of insur- 
ance was made payable to a person ‘‘as guardian 
of’’ the member’s grandchildren, and such person 
individually was not eligible as a beneficiary, the 
intention of insured that the grandchildren should 
have the sole benefit of the insurance was suffi- 
ciently shown, although the person named as guard- 
ian was not then or subsequently appointed their 
guardian.°? 

Conflict between certificate and application. If 
the certificate does not conform to the application 
in regard to the persons to whom benefits shall be 
paid, but the member nevertheless accepts and re- 
tains the certificate without objection, the designa- 
tion in the certificate is binding on the beneficiaries 
named in the application.** But the contrary has 
been held where the certificate makes the applica- 
tion a part of the contract.°* Where alternative 
designations are not prohibited by the laws of the 
society, the naming of the member’s wife only in 
the certificate does not preclude his daughters from 
recovering upon the wife’s predeceasing the mem- 
ber, where they are designated as alternative bene- 
ficiaries in the application and are eligible.®* 

Parol trust. It may be shown that the benefi- 
ciary named in the certificate was designated as a 
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trustee to take the proceeds for persons not named 
therein.*° . 

Estoppel to claim benefit. One who for many 
years acquiesces in a separation from her husband 
and in his remarriage, and who herself remarries, 
is estopped as against the second wife to claim the 
benefit of a certificate payable to the member’s 
‘¢widow.’’8? 

[§ 156] D. Revocation and Change of Designa- 
tion of. Beneficiary®*—1. Revocation®®°—a. In Gen- 
eral, The person designated as beneficiary in a 
mutual benefit certificate has as a rule no such 
interest in the insurance as will preclude the mem- 
ber from revoking the designation and substituting 
another person as beneficiary in his place;’° and 
his right to the benefits ceases if the member re- 
vokes the designation,”4 although no attempt to 
name a new beneficiary is made.” It has been held 
that if the original certificate is surrendered and 
a new one is issued to a new beneficiary, the origi- 
nal beneficiary likewise loses his rights, although 
the new beneficiary is ineligible as such,’® although 
there is authority to the contrary.’* But if the 
original certificate is not surrendered, the rights 
of the beneficiary named therein are not affected 
by an attempted substitution of beneficiaries, which 
for any reason is invalid, or ineffective,”® as where 
the newly designated beneficiary is ineligible as 
such;’® and if some of the substituted persons are 


N. Y.—Durian vy. Central Verein H. 
8.,.7 Daly 168. 

’‘Pa.—Overbeck v. Overbeck, 155 Pa. 
5, 25 A 646; Bodnarik v. National 
Slavonic Soc., 6 Pa. Dist. 449 

Tex.—Mendez v. Mendez, (Commn. 
A.) 277 SW 1055 [rev (Civ. A.) 269 
SW 142). 

Ont.—Crosby yv. Ball, 4 Ont. L. 496. 

Eligibility of unlawful wife as 
beneficiary see supra § 138. 

61. Mendez Vv. Mendez, (Tex. 
Commn. A.) 277 SW 1055 [rev (Civ. 


A.) 269 SW 142). 

62. Mee v. Fay, 190 Mass. 40, 76 
NE 229. 

63. Thomas v. Leake, 67 Tex, 469, 
3-SW 703. 

64. Eckler v. Terry, 95 Mich. 123, 
54 NW 704. 

65. Supreme Assembly U. A. 
Johnson, 109 Wash, 247, 186 P 1065. 

66. Mass.—Mee v. Fay, 190 Mass, 
40, 76 NE 229. 


N. Y.—Hifsh y. Auer, 146 N. Y. 13 
40 NE 397 [aff 79 Hun 493, 29 NYS 


917). 
Oh.—Vance v. Park, 7 OHS&CP 564, 
7 OhHNP 138. 


Pa.—Donithen v. Independent Or- 
der of Foresters, 209 Pa. 170, 58 A 


142. 
Tex.—Clausen v. Jones, 18 Tex. 
Civ. A. 3876, 45 SW 183 


Parol designation of beneficiary see 
supra § 150. 

67. Woodson vy. Grand Lodge C. 
K. H., 97 Miss. 210, 216, 52 S 457. 

“No question is involved in this 
case, except as to which one of these 
women shall have this money. The 
complainant is not seeking to make 
lawful a marriage improvidently en- 
tered into, in order that offspring 
may be legitimatized; but, if the ob- 
ject of her suit is accomplished, it 
will bastardize children, and convict 
her of bigamous relations deliber- 
ately entered into. She must recover, 
if at all by proving her own turpi- 
tude, out of which she profits by the 
loss of ‘others. ... Under the facts 
of this case we have no hesitancy in 
saying that the first wife is estopped 
to introduce testimony proving her 
own turpitude, and contradicting that 
condition of affairs which she by her 
conduct has assented to be the true 
condition, and in accordance with 


which she has lived and acted for 
nineteen years.”’ Woodson y. Grand 
Lodge C. K. H., supra. 

Estoppel to object to change of 
beneficiaries see infra § 167. 

68. Generally see Life Insurance 
§§ 347-351. 

69. Revocation by death of benefi- 
ciary before death of member see 
infra § 195. 

70. See infra § 159. 

71. Revocation by substitution of 
new beneficiary see infra §§ 158-161. 

72. Cullen v. Supreme Tent K. M. 
W., 77 Hun 6, 28 NYS 276. 

Persons entitled to proceeds where 
original designation is revoked and 
ae nem beneficiary is named see infra 

73. Minn.—Logan y. Modern Wood- 
men of America, 137 Minn. 221, 163 
NW 292, 2 ALR 1676. 

Miss.—Carson vy. Vicksburg Bank, 
75 Miss. 167, 22 S 1, 65 AmSR 596, 
37 LRA 559. 

N. Y.—Luhrs v. Supreme Lodge K. 
& L. H., 3 Silv. Sup. 572, 7 NYS 487. 

Tenn.—Alfson vy. Crouch, 115 Tenn. 
352, 89 SW 329 [overr by implica- 
tion Offill v. Supreme Lodge K, Hk, 
101 Tenn. 16, 46 SW 758]. 

Tex.—Grand Lodge C. K. PB v. 
Mackey, (Civ. A.) 104 SW 907. 

See In re Knibbs, 46 Ont. L. 410, 
17 OntWN 272 (where, under a new 
certificate upon a different plan at 
new rates, the new beneficiary, not 
in the preferred class, was held en- 
titled to the fund on the theory of 
an assignment or surrender of the 
original certificate). 

Persons entitled to Bot a where 
i i Nigar aed is ineligible see infra 

Right of original beneficiary to at- 
tack revocation and change of desig- 
nation because of new oneneary: s 
ineligibility see infra § 15 

74. Royal League vy. Sintelas, 251 
Ill. 250, 96 NE 45, 36 LRANS 208; 
Royal League v. Shields, 159 111, A. 
54 [aff 251 Ill. 250, 96 NE 45, 36 
LRANS 208]; Miller _v. Prelle, 122 
Tll, A. 380; Smith v. Boston, etc., R. 
Relief Assoc., 168 Mass. 213, 46 "NE 
626; Supreme Council C. B. L. v. Me- 
Ginness, 59 Oh. St. 531, 538 NE 54; 
McGough v. Hogan, 175 Wis. 607, 185 
NW 174, 24 ALR 746; Groth v. ‘Cen- 


tral Verein der Gegenseitigen Unter- 
stuetzungs Gesellschaft Germania, 95 
Wis. 140, 70 NW 
75. Ark,—Sovereign Camp W. O. 
W. v. Israel, 117 Ark. 121,173 SW 855. 
Ga.—Page v. Bell, 146 Ga. 680, 92 
SE 54. 
at Lita Millee v. .Prelle,- 122. Ill.-..A. 
N. Y.—Coyne v. Bowe, 23 App. Div. 
261, 48 NYS 937 [aff 161. N. Y. 638, 
57 NE 1107] (a tentative and in- 
effective designation of one _ benefi- 
ciary does not revoke a prior desig- 


nation). 
N. C.—Andrews v. Most Worship- 


ful Grand Lodge F, A. O. M., 189 
N. C. 697, 128 SE 4, 

Man.—Leadlay vy. McGregor, 11 
Man. 9. 


Right of original beneficiary to set 
up invalidity of revocation and 
change of designation see infra § 159. 

76. Ill—Miller vy. Prelle, 122 Il. 
A. 380. 

Ky.—Sturges v. Sturges, 126 Ky. 
80, 102 SW 884, 31 Kyl 5387, 12 
LRANS 1014. 

Mass.—Elsey v. Odd Fellows’ Mut. 
Relief Assoc,, 142 Mass, 224, 7 NE 844, 

N. Y.—Di Messiah v. Gern, 10 Misc. 
30, 830 NYS 824, 

N. C.—Andrews v. Most Worship- 
ful Grand Lodge F, A. O. M., 189 
Ne C. 697, 128 SE 4. 

Ss. D.—Foss v. Petterson, 20 S. D. 
93, 104 NW 915. 

Tex.—Anderson v. Grand Lodge U. 
B. F., (Civ. A.) 248 SW 461. 

Va.—Pettus v. Hendricks, 113 Va. 
326, 74 SE 191, 


Man. —Leadlay v. McGregor, 11 
Man. 9. 
[a] Rule applied.—Under by-laws 


providing for payment of deceased 
member’s insurance money to the 
beneficiary named in his certificate 
or to persons designated beneficiaries 
in the constitution and by-laws in 
the order named, the wife, as the 
first beneficiary therein named, takes, 
although the member’s certificate 
naming her as beneficiary is legally 
canceled, where a new certificate 
names no legal beneficiary. Ander- 
son y. Grand Lodge U. B. F., (Tex, 
Civ. A.) 248 SW 461. 

Doge rb nk generally see supra §§ 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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not legally entitled to be named as beneficiaries the 
change will not be regarded as effected in favor 
So if a revocation or change 
of designation is procured by fraud or undue in- 
fluence,"* or if at the time thereof the member 
is mentally incapacitated, the original designa- 
tion stands, and the original beneficiary is entitled 


of any of them.” 


to the insurance money. 
Marriage or divorce. 


designation.®° 


of his death.® 


[§ 157] b. By Subsequent Marriage of Member. 
The fact that a member, after having designated 
a beneficiary, marries a third person, without after- 


| 97. Flannery v. Gleason, 133 Ill. 
A. 398. 

78. Wherry v. Latimer, 103 Miss. 
524, 529,, 60..S,. 563, 642 f[cit, Cyc]; 
Goodrich v. Bohan, (Tenn. Ch. A.) 52 
SW 1105. See Drake v. Elliot, 199 
Mass. 327, 85 NE 85 (recognizing 
the rule but holding that the facts 
did not show fraud); Brotherhood 
of R. Trainmen vy. Van Etten, (N. J.) 
1110 A 121 (evidence held insufficient 
ito show fraud or undue influence). 

Right of original beneficiary to at- 
tack revocaticn and chang'e of desig- 
nation for fraud see infra § 159. 
| 79. Cal.—Waters v. Conselho Su- 
ipremo Da Uniao Portugueza Do Es- 
ltado De California, 38 Cal, A. 360, 
(176 P 368. 
; JIll.—Goyt v. National Council K. 
i&. I. S., 178 Ill. Al 377. 
| Kan.—Sluder v. National Ameri- 
cans, 101 Kan. 320, 166 P 482, 484, 
- LRA1917F 631 [eit Cyc]. 

| Mich.—Grand Lodge A. O. U. W. 

iv. McGrath, 138 Mich. 626, 95 NW 

\739; Grand Lodge A. O. U, W. v. 
‘Frank, 133 Mich. 232, 94 NW 781. 


' Miss.—Wherry v. Latimer, 103 
‘Miss. 524, 60 S 563, 642. 
' Mo.—McAllister v. Security Ben. 


(A.) 261 SW 343; Sovereign 
‘Camp W. O. W. v. Broadwell, 114 
iMo. A. 471, 89 SW 891. 
V=(Oh.=“Mutual: Ben. Dept. O: R: Cc: v. 
‘Bland, 24 Oh. Cir. Ct. N. S. 169. 

| Tenn.—Offill vy. Supreme Lodge K. 
'H., 101 ‘Tenn, 16, 46 SW 758. 

} Tex.—Turner v. Turner, (Civ. A.) 
(195 SW 326. 

| Ont.—Clarke v. Loftus, 26 Ont. L. 
1204, 3 OntWN 1027, 21 OntWR ‘705, 
‘4 DomLR 39 [allowing app 24 Ont. 
‘tT. 174, 2 OntWN 1288, 19 OntWR 
606] (incapacity not shown). 

| [a] Sufficiency of capacity.—(1) 
“It requires no more mental capac- 
ity to change beneficiaries in a life 
linsurance policy ... than it does to 
make a will.” McAllister v. Secu- 
lrity Ben. Assoc., (Mo. A.) 261 SW 
1348, 345. (2) A member has mental 
‘eapacity to change the beneficiary 
‘where he has sufficient mental capac- 
ity to understand the business and 
ithe extent of his property and how 
‘he wishes to dispose of it and who 
‘are dependent on him. Grand Lodge 
‘A. O. U. W. v. Brown, 160 Mich. 437, 
125 NW 400. To same effect Mutual 
Ben. Dept. O. R. C. v. Bland, 24 Oh. 
‘Cir. Ct. N.S. 169. (3) The mere fact 
‘that insured was over eighty years 
lof age, would forget the names of 
jacquaintances, wore summer clothes 
‘in the winter time, and winter clothes 
in the summer time, and was ec- 
‘centric and odd in his manner and 
demeanor, was not sufficient evidence 
of such mental incapacity as to ren- 
der him eave OF bgt a a J the 
beneficiary in a policy of insurance. 
Laflin, (Mo, A.) 221 SW 


In the absence of provi- 
sions to the contrary in’ the contract or the laws 
of the society, the marriage of a member after the 
designation of a beneficiary does not revoke the 
Nor will the divorce of the benefi- 
ciary from the member ordinarily defeat her right, 
unless her eligibility depends on her bearing the 
prescribed relationship to the member at the time 
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ward making a new designation, does not operate 
to revoke the designation, in the absence of any- 
thing to the contrary in the contract or laws of 
the society ;5? and the same rule applies where an 
attempted change of beneficiaries after the mem- 
ber’s marriage was ineffectual for failure to follow 
the mode prescribed by the laws of the society.%* 


But under the charter or laws of some societies, 


Necessity of 


either expressly or by implication, the marriage 
of the member renders the previous disposition in- 
effectual,** and a fortiori this is true where the 
marriage of a member renders the beneficiary in- 
eligible under the laws of the society.®® 


new designation after marriage. 


Where the society amends its constitution by pro- 
viding that, if a member marries after the issu- 


ance of the policy, the proceeds shall be paid to 


adoption of the 


[b] Effect of statute.—Where a 
member attempts to change benefi- 
ciaries after she has been adjudged 


insane by the county court, there is 


not a new contract, and Hurd Rev. 
St. (1912) c¢ 86 § 14, making every 
contract by an insane person made 
after the finding of the jury void as 
against the insane person, but bind- 
ing as to the other party, does not 
apply. Goyt v. National Council K. 
& LOSI L738 Th Al '37 7. 

Estoppel of society to deny sanity 
of member at time of change of 
beneficiary see infra § 167. 

Right of original beneficiary to at- 
tack revocation and change of desig- 
nation because of member’s incapac- 
ity see infra § 159. 

80. See infra § 157. 

81. See supra § 135. 

82. Cal.—Sheehan y. Journeymen 
Butchers’ Protective, etc., Assoc., 142 
Cal. 489, 76 P 238. And see Courtois 
v. Grand Lodge A. O. U. W., 135 Cal. 
552, 67 P 970, 87 AmSR 137; Mc- 
Laughlin v. McLaughlin, 104 Cal. 
171, 37 P 865, 48 AmSR 88. 

Ill.—Stake v. Stake, 228 Ill. 630, 
81 NE 1146 [aff 131 Ill. A. 634]. And 
see to same effect Highland v. High- 
land, :109"-Tll; 366 ‘Laff 13) Tl. 7A. 
510]. 


Mass.—Massachusetts Catholic Or- 
der of Foresters vy. Callahan, 146 
Mass. 391, 16 NE 14 (under a stat- 
ute to assist widows and orphans of 
deceased members). 

Mich.—Ladies’ Auxiliary A. O. H. 
v. Flanigan, 190 Mich. 675, 157 NW 
355 


Minn.—Vanasek v. Western. Bohe- 
mian Fraternal Assoc., 122 Minn. 273, 
275, 142 NW 333, 49 LRANS 141, Ann 
Cas1914D 1123 [cit Cyc]. 

N. Y.—Day v. Case, 43 Hun 179, 5 
NYSt 397. 

Pa.—Stock v. Stock, 18 Pa. Super. 
421. And see to same effect Brown 
v. Ancient Order of United Workmen, 
208 Pa. 101,107, 57 A 176, 1134. 

Tex.—Green v. Grand United Order 
of Odd Fellows, (Civ. A.) 163 SW 
1068 [cert questions answered: 106 
Tex. 225, 163 SW 1071]. 

Utah. — Zenger v. Cigarmakers’ 
Union No. 224 C, I, U. A., 50 Utah 
390, 167 P 1174, 1175 [quot Cyc]. 

Wash.—Supreme Assembly U. A. v. 
Johnson, 109 Wash. 247, 186 P 1065. 

W. Va.—Hamilton v. McLain, 83 W. 
Va. 433, 98 SE 445. 

Ont.—Simmons y. Simmons, 24 Ont. 
662; Mearns y. Ancient Order of 
United Workmen, 22 Ont. 34, 

To same effect Polhill v. Battle, 
124 Ga. 111, 52 SE 87; Wright v. 
Wright, 15 Kyl 5738 (in both of 
which cases the laws of the society 
provided that on the death of one or 
more of the beneficiaries before the 
death of the member the entire fund 
should pass to the surviving benefi- 
ciaries), 


the widow, ‘‘unless otherwise ordered,’’ the mother 
of a member, designated as beneficiary before the 


amendment, is entitled to the pro- 


[a] Thus, where one takes an in- 
surance certificate appointing his 
father and mother to death benefits, 
Such appointment is not revoked by 
insured’s subsequent marriage, unless 
so stipulated in the contract, or by 
rules and regulations made a part 
thereof. Hamilton vy. McLain, 83 W. 
Va. 433, 98 SE 445. 

83. Thomas v. Thomas, 131 N. Y. 
205, 30 NE 61, 27 AmSR 582; Thomas 
v. Thomas, 15 NYS 16. 

84. See cases infra this note. 

[a] Provisions construed and ap- 
plied.—Carpenter y. Knights of Co- 
lumbus, 239 Mass. 287, 131 NE 863; 
Larkin v. Knights of Columbus, 188 
Mass. 22, 73 NE 850; Morgan v. Hunt, 
26 Ont. 568. 

[b] Where a _ certificate covers 
benefits for death solely from natu- 
ral causes or ‘accident, and a subse- 
quent regulation provides that on 
death from accident benefits should 
go to certain preferred beneficiaries, 
but that if applicant had no such 
beneficiaries he might appoint others, 
a subsequent provision that marriage 
after application should revoke such 
appointment should be limited to ac- 
cident benefits, excluding benefits 
from natural death which insured 
had directed to be paid otherwise. 
Hamilton vy. McLain, 83 W. Va. 4383, 
98 SE 445. 

85. Conn.—Knights of Columbus 
v. Rowe, 70 Conn. 545, 40 A 451. 

Mich.—Knights .of Columbus v. 
McInerney, 153 Mich. 574, 117 NW 
166, 126 AmSR 541. 
dea ec ttee vV.. Lister, "73. -Mo:.\ A. 

N. Y.—Sanger v. Rothschild, 123 N. 
Y. 577, 26 NE 3 [aff 50 Hun 157, 2 
NYS 794]. 

Oh.—Johnson vy. Policemen’s Beney. 
Assoc., 2 Oh. A. 148, 20 Oh, Cir. Ct. 
N. S._ 487, 84 Oh. Cir. Ct. 245 [rev 
13 OhNPNS 568]. 

[a] Thus (1) where payment of 
benefits is restricted to the member’s 
family, and an unmarried member 
living with his parents designates 
one of them as beneficiary, but sub- 
sequently marries without changing 
the designation, such designation is 
revoked. Knights of Columbus y. 
Rowe, 70 Conn. 545, 40 A 451; Knights 
of Columbus v. McInerney, 153 Mich. 
574, 117 NW 166, 126 AmSR 6541; 
Lister v. Lister, 73 Mo. A. 99. (2) 
So where the beneficiaries of a mar- 
ried member are restricted to his 
widow, and to his children in case 
there is no widow, and to the parents 
if there is neither widow nor children, 
the designation by an unmarried 
member of an uncle and aunt is an- 
nulled by his subsequent marriage. 
Sangor v. Rothschild, 123 N. Y. 577, 
26 NE 3. 

Time with reference to which eligi- 
pility is determinable generally see 
supra § 135, 
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ceeds, although such member left a widow whom he 
had married after the issuance of the policy, since 
the amendment did not require the designation of 
another beneficiary than the widow, after its 
adoption.*® 

i 158] 2. Change: of Beneficiaries’’—a. In Gen- 
eral. Hither by statute or the charter or laws of 
the society the members of a beneficial society are 
commonly given the right to substitute other per- 
sons as beneficiaries in the place of those originally 
designated.88 This right, however, is frequently 
hedged about with certain restrictions, such as that 
the society’s consent to the substitution shall be 
first obtained, or that the substitution shall be 
made in a prescribed manner;°® and in some in- 
stances the substitution of beneficiaries is abso- 
lutely prohibited.°° A provision that the member 
must be in good health at the time the certificate 
is issued is not applicable to a new certificate issued 
on a change of beneficiary.°t In order to effect a 
valid substitution of beneficiaries it is generally 
essential that the statutes and the charter or laws 
of the society, if any, prescribing the mode of sub- 
stitution should be substantially complied with,°? 
and that the new beneficiary should be eligible as 
such.®? Otherwise the person attempted to be sub- 
stituted as beneficiary is not entitled to the bene- 


86. Benton vy. Brotherhood of R. ye 
Brakemen, 146 Ill. 570, 34 NE 939/156, 134 P 122; 


Colo. 
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Hill v. Groesbeck, 29 


Colo.—Finnell y. 
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fits,°* and the rights of the original beneficiary re- 
main unaffected unless his designation as such is 
otherwise revoked.®® The society cannot complain 
of a change of the beneficiary effected at the re- 
quest of the original beneficiary.°* And the fact 
that the new beneficiary procured his own designa- 
tion as such does not invalidate the certificate in 
the absence of fraud or misrepresentation on his 
part.®” 

[§ 159] b. Right To Make Change as against 
Original Beneficiary**—(1) In General. In a few 
eases it has been held, in accordance with the gen- 
eral rule governing ordinary life insurance,®® that, 
where there is nothing authorizing a change of 
beneficiaries, either in ‘the statutes or the laws of 
a benefit society, or in the contract of membership, 
the original beneficiary has a vested interest and a 
change of beneficiaries cannot be made without his 
consent. By the weight of authority, however, if 
there is nothing to the contrary in the statutes, or 
in the society’s charter or laws, or in the certificate 
of insurance,? the beneficiary originally designated 
has no vested interest in the contract,? even when 
he has possession of the certificate ;* and hence the 
member ordinarily may at his pleasure designate 
a new beneficiary and thus defeat the original bene- 
ficiary’s contingent right to benefits. In any event 


America, 212 Ala. 471, 103 S 65 [rev 
and granting certiorari 20 Ala. A. 
Harris v. Whitting- 


[rev 45 Ill. A. 112]. 
87. Cross references: 
Change of beneficiaries by assign- 
ment of certificate see supra § 54. 
Fraud as defeating revocation and 
change of designation see supra § 
6 


Mental incapacity as defeating re- 
vocation and change of designation 
see supra § 156. 

New designation: 
ae Ss aa of beneficiary see infra 

195. 
On marriage of member after desig- 
nation of beneficiary see supra § 
157 


Right of beneficiary to recover as- 
sessments paid by him prior to 
change of beneficiary see supra § 
51 


88. See statutory and charter pro- 
visions; and infra § 159. 

89. See infra § 162, 

90. Presbyterian Mut. Assur. Fund 
vy. Allen, 106 Ind... 593, 7 NE. 317 
(where charter provided to whom 
benefit should be paid). 

91. Eatman v. Eatman, (Tex. Civ. 
Ai) 135 SW 165. 

Delivery of original certificate 
while member is in good health see 
supra § 9. 

92. See infra §§ 162, 163. 

93. See supra §§ 135-146. 

94. See cases res supra §§ 135— 
146; and infra §§ 159, 160. 

95. See supra § 156; and cases pas- 
sim infra §§ 159, 160; 

96. Mutual Aid Union v. Alex- 
ander, 168 Ark, 698, 271 SW 324. 

97. Mutual Aid Union y. Alexan- 
der, supra. 

98 Right of original beieficlary 
to question sufficiency of substitution 
see infra § 166. 

99. See Life Insurance § 348. 

1. Ark.—Lawson v. Barbee, 170 
Ark. 8383, 281 SW 365; Knights of 
Pythias vy. Long, 117 Ark. 136, 174 
SW 1167; Johnson y. Hall, 55 Ark. 
210, 17 Sw 874; Block vy. Valley Mut. 
Ins. Assoc., 52’ Ark, 201, 12 SW 477, 
20 AmSR 166. See Carruth v. Claw- 
son; 97 Ark... 50,54), 183 SW. 17.8) [eit 
Cyc] (holding, however, that the rule 
did not apply where there is no 
policy, but the society merely issues 
a receipt for dues which designates 
the beneficiary and there is no rule 
forbidding a change of beneficiaries). 


161, Pittinger v. 
Pittinger, 28 Colo. 308, 64 P 195, 89 
AmSR 193; Love y. Clune, 24 Colo. 
237, 50 P 34. 

Ky.—Van Bibber v. Van Bibber, 82 
Ky. 347, 6 eee 393; Weisert v. Muehl, 
81 Ky. ’33 

N. Re pane del Engineers’ Mut. 
L., etc., Ins. Assoc. v. Winterstein, 58 
N. J. Eq. 189, 44 A 199. 

Pa.—Waltz v. Mutual Aid Soc., 5 
Pa. Co. 208. 

“Appellee relies, and the circuit 
court evidently based its conclusion, 
on the decisions of this court in 
Block v. Valley Mut. Ins. Assoc., 52 
Ark. 201, 12 SW 477, 20 AmSR 166, 
and Johnson y. Hall, 55 Ark, 210, 17 
SW 874, where it was held (quoting 
the syllabus in the last-cited case) 
that ‘a certificate issued by a mutual 
benefit society by which it agrees, at 
the holder’s death, to pay a certain 
sum of money to the holder’s chil- 
dren constitutes an ordinary policy of 
insurance; and the holder has no 
power to change the _ beneficiaries 
named in the certificate unless ex- 
pressly authorized to do so by the 
policy itself, or by the articles of 
association or by-laws of the society, 
where these are by the terms of the 
policy made a part of it.’ Since those 
decisions were rendered by this court, 
the adjudged cases on the subject in 
the courts of the country have mul- 
tiplied greatly, and the authorities 
are conflicting. It is unnecessary to 
determine where the weight of au- 
thority on the subject rests at this 
day; this court deliberately took po- 
sition on the question, and we deem 
it inadvisable to change, even though 
the weight of authority be found now 
to be against us.’”’ Carruth v. Claw- 
son, 97 Ark. 50, 52, 138 SW 178. 

2. Statutory and charter limita- 
tions on right to make change see 
wmege & 160. 

ee supra § 184; and cases in- 
Da note 5. 

4. Pro infra § 160. 

5. U. S.—Supreme Council R. A. v. 
Behrend, 247 U. S. 394, 88 SCt 522, 
62 L. ed. 1182 [rev 45 App. (D. Cc.) 
260]; Ingersoll v. Knights of Golden 
Rule, 47 Fed. 272; Supreme Conclave 

A. v. Cappella, ’41 Fed. 1; Gentry v. 
ened Lodge K. H., 23 Fed. 718. 

Ala.—Ex p. Mosaic Templars of 


6% _cPehuel ; 


479, 108.8, 26315 
ton, 207 Ala. 551, 93 S 526; Slaughter 
v. Grand Lodge, 192 Ala. 301, 68S 
367, 368 [cit Cyc]. 

Ariz.—McLennan v. McLennan, 240 
P 339. 

Cal.—Hoeft v. Supreme Lodge K. 
He psbL3;uCalm 915445 BP, USh esse eare 
174; Vawter v. Purdy, 29 Cal. A. 623, 
157 P 556, 

Conn.—Supreme Colony U. O. P. F. 
v. Towne, 87 Conn, 644, 89-A 264, Ann _ 
Cas1916B 181. 

Ga.—Dell vy. Varnedoe, 148 Ga. 91, 
95 SE 977; Cheek y. Rice, 30 Ga. A. 
779, 119 SE 465. 

Ill.— McGrew y. McGrew, 190 Ill. 
604, 60 NE 861 [aff 93 Ill A. 76] 
(semble); Delaney v. Delaney, 175 
Ill. 187, 51 NE 961 [aff 70 Ill. A. 130] 
(semble); Voight v. Kersten, 164 Ill. 
314, 45 NE 5438; Martin v. Stubbings, 
126 Ill. 387, 18 NE 657, 9 AmSR 620 
(semble); Myers v. Modern Woodmen 
of America, 205 Ill. A. 45; Fraternal 
Tribunes v. Teutsch, 170 Ill. A. 47; 


Begley v. Miller, 137 Ill. A. 278; 
Ptacek v. Pisa, 134 Ill. A. 155. 
i Ben. Soc. v. 


Burkhart, 110 Ind. 189, 10 NE 79, 11 
NE 449; Presbyterian Mut. Assur. 
Fund vy. ‘Allen, 106 Ind. 593, 7 NE 317 
(semble); Heinzman Vv. Whiteman, 81 
Ind. A. 39, 139 NE 329; Bunyan We 
Reed, 34 Ind. A, 295, 70 NE 1002 
(semble). 

Iowa.—Bush v. Modern Woodmen 
of America, 182 Iowa 515, 152 NW 
31, 162 NW 59; Carpenter v. Knapp, 
101 Iowa 712, "70 NW 764, 38 LRA 

Kan.—Sluder v.. National Ameri- 
cans, 101 Kan. 320, 166 P 482, 484, 
LRAI917F 631 [eit Cyc}. 

Me.—McManus y. Peerless Casualty 
Co.,. 114; Me: 98,95 A. 510, 511 fauot 
Cye]. 

Mo.—Grand Lodge A. O. U. W. v. 
McFadden, 213 Mo. 269, 111 SW 1172; 
Masonic Benev, Assoc. v. Bunch, 109 
Mo. 560, 19 SW 25; Goggin v. Mutual 
Aid Union, (A.) 243 SW 244; Gibbs 
Vv. Knights, of Pythias, 173 Mo. A. 34, 
156 SW 11; Eves v. Sovereign Camp 
W.. Ov gW 5s 158) Mio. Aw 247," 133) SS, 
657; Londry v. Sovereign Camp W. 
©. W., 140 Mo. A. Peas os SW 530; 
Grand Lodge A. O. U. . O'Malley, 
114 Mo. A, 191, 89 Sw 63. (semble); 
St. Louis Police: Relief Assoc. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 5 
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this is so where the statutes, the charter, or laws 
of the society,:or the certificate of insurance, ex- 


Strode, 103 Mo. A. 694, 77 SW 1091 
ar 

N. Y.—Deady v. Bank Clerks’ Mut. 
Ben. Assoc., 49 N. Y. Paes 246; 
en vy. Central Verein H. Aer Daly 


N. C.—Pollock v. Household of 
Ruth, 150° N.C.) 211), 63! SE 9-40; 

Oh!—Lentz Ain Fritter, 92 Oh. St. 
aan. 110 NE 6387; Mutual Ben. Dept. 
OP RRC v3 Bland, 24) Oh. MCirs CR 
N. S. 169; Dauber v. Dauber, 24 Oh. 
Cir. Ct. N. S. 129. 

Pa.—Brown v. Ancient Order of 
United Workmen, 208 Pa. 101, 107, 
57 A 176, 1134.’ But see Waltz v. 
Mutual Aid Soc., 5 Pa. Co. 208. 

Tenn.—Alfsen v. Crouch, 115 Tenn. 
352, 89 SW 329. 

Tex. —Wirtz-v. Sovereign Camp W. 
O. W., 114 Tex. 471, 268 SW 438" [aff 
(Civ. A.) 254 Sw 637]; Sarver v. 
Vaughn, (Civ. A.) 261 SW 193 

Wash:—Bernheim v. Martin, 45 
Wash. 120, 88 P 106; Thomas v. Grand 
Lodge A. O. U. W., 12 Wash. 500, 
41 P 882 (semble). 

Wis.—Suelflow v. Supreme Lodge 
K. & L. H.,-165 Wis. 291, 162 NW 346; 
Foster v. ’Gile, 50 Wis. 603, 7 NW 
555,.8 NW 217. 

“The eontract of insurance is be- 
tween the society and the member, 
to whom the certificate is issued, and 
not between the society and the bene- 
ficiary named in the certificate. If 
the beneficiary has no vested inter- 
est in the contract of insurance, it 
follows that during the life of the 
member to whom: the certificate is 
issued, the latter may change the 
beneficiary, subject to such restric- 
tions as are imposed by the statute, 
the charter, the by-laws, or the en- 
dowment certificaté itself. Such right 
of the assured to change the bene- 
ficiary does not exist, as a general 
thing, in the case of an ordinary life 
insurance policy. The decisions in 
the text books are not altogether in 
accord as-to the reasons, which exist, 
for the distinction in this regard be- 
tween certificates issued by a mu- 
tual benefit society and ordinary life 
insurance policies. But whether 
there are any good reasons for the 
distinction or not, it is too well estab- 
lished ‘by authority to be here con- 
troverted.” Delaney v. Delaney, 175 
Ill, 187, 195, 51 NE 961. 

[a] Reason for rule.—‘‘The essen- 
tial difference between a certificate 
of membership in a beneficiary asso- 
ciation and an ordinary life policy is, 
that in the latter the rights of the 
beneficiary are fixed by the terms of 
the policy, while in the former they 
depend upon the certificate and the 
rights of the member under the con- 
stitution and by-laws of the society. 
‘In the one case, the: rights of the 
beneficiary are fixed and vested from 
the moment tke policy takes effect. 
In the other, they are subject to such 
changes as the law of the associa- 
tion authorizes the society and the 
member to make,... All that a 
beneficiary has during the lifetime of 
the member, owing to his right of 
revocation, is a mere expectancy, de- 


\ 


pendent upon the will and pleasure 


of the holder of the certificate. This 
expectancy is not property.” Ma- 
sonic Mut. Ben. Soc. v. Burkhart, 110 
Ind. 189, 192, 10 NE 79, 11 NE 449, 

Limitations of, and ‘exceptior.s to, 
rule see infra § 160 

6. WU: S.— Ingersoll v. Knights of 
Golden Rule, 47 Fed. 272; Lamont v. 
Grand Lodge I. L. H., 31 Fed. 177; 
Lamont v. Hotel Men’s Mut. Ben. 
Assoc., 30 Fed. 817; Gentry v. Su- 
preme Lodge K. H., 23 Fea. 718. 

Ala.—Royal Neighbors of America 
v. Fortenberry, 214 Ala. 387, 107 S 
846. 

Ark:—Wilkes‘v. Hicks, 124 Ark, 192, 
186 SW 830; Longer v. Carter, 102 
Ark, 72, 143 Sw: 575; Ross v. Rogers, 
96 Ark. 154, 131 SW 836; Beasely v. 
Mutual Aid’ Assoce., -94 Ark.- 499, 127 
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Cal.Bowman v. Moore, 87 Cal. 306, 
25 P 409; Barboza y. Conselho Su- 
premo De Irmandade Do Divino Es- 
pirito Santo Do Estado Da California, 
43 Cal.-A. 775, 185 P 1028; Supreme 
Lodge F. B. v. Price, 27 Cal. A. 607, 
150 P 808. 

Colo.—Finnell v. Franklin, 55 Colo. 
156, 134 P 122, 

Conn.—Neary v. Mentropolitan L. 
ins. Co, 49:2) ..<Conn, 488,. 3108; A. 6615 
Order of Scottish Clans v. Reich, 90 
Conn. 511, 97 A 863; Hstes v. Local 
Union No. 43 U. B. G. J. A., 90 Conn. 
426, 97 A 326; Masonic Mut. Ben. As- 
soe. v. Tolles, 70 Conn, 537, 40 A 448. 


Ga.—Mitchell v. Langley, 143 Ga. 
827, 85 SE 1050, 1051, LRA1916C 
1134, AnnCasl1917A 469 [eit Cyc]; 


Smith v. Locomotive Engineers’ Mut. 
L., etce., Ins. -Assoc., 138 Ga. 717, 76 
SE 44 [eit Cye]; Cheek v. Rice, 30 
Ga. A. 779, 119 SE 465. 

Tll.__Delaney v. Delaney, 175 Ill. 
187, 51 NE 961 [aff 70 Ill. A, 130]; 
Supreme Council C. K, A: v. Franke, 
137 Ill. 118, 27 NE -86 [aff 34 I11. IN 
651]; Martin v. Stubbings, 126 Ill. 
387, 18 NE 657, 9 AmSR 620; Fra- 
ternal Tribunes vy. Teutsch, 170 Ill. A. 
47; Gordon v. Gordon, 117 Ill. A. 91. 

Ind.—Farra v. Braman, 171 Ind. 
529, 86 NE 843; Milner v. Bowman, 
119 Ind. 448, 21 NE 1094, 5 LRA 95; 
Holland y. Taylor, 111 Ind. 121; 12 
NE 116; Masonic Mut. Ben. Soc. v. 
Burkhart, 110 Ind. 189, 10 NE 79, 11 
NE 449; Modern Brotherhood of 
America v. Matkovitch, 56 Ind. A, 8, 
104 NE 795. 

Iowa.—Thomas v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Towa 1152, 183 NW 628, 15 ALR 
1240; Bush v. Modern Woodmen of 
America, 182 Iowa 515, 152 NW 31, 
162 NW 59; Holden v. Modern Broth- 
erhood of America, 151 Iowa 673,°132 
NW 329; Wandell v. Mystic Toilers, 
130 Iowa 639, 105 NW 448; Brown v. 
Grand Lodge A. O. U. W., 80 Iowa 
287, 45 NW 884, 20 AmSR 420. 

Kan.—Boice v. Shepard, 78 Kan. 
308, 96 P 485; Titsworth v. Titsworth, 
40 Kan. 511, 20 P 2138. 

Ky.—Harden v. Harden, 191 Ky. 
331, 230 SW 307, 17 ALR 576; Grand 
Lodge AD Oy Us Le. Denzer, 129 
Ky. 202, °110'.SW °882,.38 Kyl, 643; 
Leaf v. Leaf, 92 Ky. 166, 17 SW 354. 
854, 13 KyL 486; Schillinger v. Boes, 
85 Ky. 357, 3 Sw 427, 9 KyL 18; 
Lockett v. Lockett, 80 SW 1152, 26 
KyL 300, 

La.—Thompson v. Amos Lodge No. 
L487 Ge Ue O7 30. Wer 4, lia. (Or- 
leans) 217. 

Me.—Grand Lodge A. O. U. W. vy. 
Martin, 118 Me. 409, 108 A 355; Wal- 
lace v. United Order of Golden Cross, 
118 Me. 184, 106 A 713; McManus v. 
Peerless Casualty Co., 114 Me. 98, 95 
A 510, 511 [quot Cyc]. 

Md.—Daly v. Daly, 138 Md. 155, 113 
A 643; Clayton v. Supreme Conclave 
Tesig Ovsecea, ShaO. ei dee 8 lida) Av 94019 
Mathieu v. Mathieu, 112 Md. 625, 628, 
TT PAUL Feit (Cyc. 

Mass.—Carpenter v. Knights of Co- 
lumbus, 239 Mass. 287, 131 NE 863; 
Ryan vy. Boston Letter Carriers’ Mut. 
Ben. Assoc., 222 Mass, 287, 110 NE 
281, LRA1916C 1130; Crosby v. Mu- 
tual Ben. L. Ins. Co., 221 Mass. 461, 
109 NE 865; Marsh v. Supreme Coun- 
cil A. L. H., 149 Mass. 512, 21 NE 
1070, 4 LRA’ 382. 

Mich.—Quist vy. Western, etce.,, L. 
Ins. Co., 219 Mich, 406, 189 NW 49; 
New Era Assoc. v. Kuyat, 191 Mich. 
646, 158 NW 119; Schiller-Bund Vv. 
Knack, 184 Mich. 95, 150 NW 337, 339 
[eit Cyel; Grand Lodge A. O. U. W. 
y. McGrath, 138 Mich. 626, 95 NW 
739; ‘Allgemeiner Arbeiter Bund v. 
Adamson, 132 Mich. 86, 92 NW 786; 
Metropolitan L. Ins. Co. v. O’Brien, 93 
Mich. 584, 52 NW 1012; Union Mut. 
Assoc. v. Montgomery, 70 Mich. 587, 
38 NW 588, 14 AmSR 519. 

Minn.—Knappen y. Locomotive En- 
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pressly or impliedly authorize such change,® and ‘a 
creditor of the original beneficiary, since he stands 


gineers’ Mut. L., etc., Ins. Co., 166 
Minn. 328, 207 NW 641; Tierney v. 
Modern Woodmen of America, 124 
Minn. 540, 145 NW 390; Hughes v. 
Modern Woodmen of America, 124 
Minn. 458, 145 NW 387; Schoenau v. 
Grand Lodge DN AOW MOL ‘Ww. 85 Minn. 
349, ee NW 999; Finch v. Grand Grove 
U~. On, 60 Minn. 308, 62 NW 
384; Bente vy. Johnson, 28 Minn. 
447, 10 NW: 596. 

Miss. —Liles v. Eubanks, 114 Miss. 
587, 75 S 447; Wherry v. Latimer, 103 
Miss. 524, 60 Ss 563, 642. 

Mo. —Ryan vy. Woman’s Ben. Assoc, 
of Maccabees, 209 Mo. A. 515, 237 SW 
224; Sovereign Camp W. 0. W. Vv. 
Downing, (A.) 201 SW 951; Alexander 
v. Sovereign Camp W. oy W.,. 193 
Mo. A... 411,186 SW 2. Jackson Vv. 
Brotherhood of American Yeomen, 
167 Mo. A. 19, 150 SW 871; Eves v. 
Sovereign Camp WwW, O. W., 153 Mo. A. 
247, 133 SW 657; “Supreme Tent K. 
M. Ww. Ve Altmann, 134 Mo. A. 363, 
114-SW 1107; Grand Lodge A. O. U. 
W. v. O'Malley, 114 Mo. A. 191, 89 
SW 68 

Mont.—Knights of Maccabees v. 
Sackett, 34 Mont. 357, 86 P 4238, 115 
AmSR 532. 

Nebr.—Baker v. Hardy, 96 Nebr. 
377, 148 NW 80; Woodmen Acc. As- 
soc. v. Hamilton, 70 Nebr. 24, 96 NW 
989, 70 Nebr. 30, 97 NW 1017. 

. H.—Supreme Council A. L. H. v. 
Adams, 68’ N. H. 236, 44 A 380 (sem- 
ble); Aurora Lodge No. 708 -K. H. v. 
Watson, 64 Ne SH bal CeO eae bas 
Barton v. Provident Mut. Relief As- 
SO, 6 3° Ni 53.04 io tA Oaahe 

N. J.—Buckley v. Ellsworth Camp 
Now 32,8.) Vi, 9380 N. Js.) £50,908 2A. 
221; Supreme Council R. A. v. Alex- 
ander, 86 N. J. Eq. 443, 97 A 276, 99 
A 1071; Spengler v. Spengler, 65 N. J. 
Eq. 176, 55 A 285; Tepper v. Supreme 
Council R. A., 59'N. J. Eq. 321, 45 A 
111 [rev on other grounds 61 N. J. 
Eq. 638, 47 A 460, 88 AmSR 449] 
(semble). 

N. Y.—Shipman y. Protected Home 
Circle, 174 N. Y. 398, 67 NE 83, 63 
LRA 347; Lahey vy. Lahey, 174 .N. Y. 


146, 66 ‘NE. 670, 61 LRA 791, 95 
Am'SR 554; Sabin v. Phinney, 134 
N. Y. 428, 31 NE 1087, 30 AmSR 


681; Luhrs -v. Luhrs, 123 N. Y. 367, 


95 NE 388, 20 AmSR 764,009 LRA 
534; Smith v. National Ben. Soc., 123 
ie ive 85, 25 NE 197, 9 LRA 616; 


Hellenberg. v. District No. 1.1. O. B. 
B., 94 N. Y. 580; Fink v. Delaware, 
etce., Mut. Aid Soc., 57 App. Div. 507, 
68 NYS 80.[rev on other grounds 
171 N. Y. 616, 64.NE 506]; Kimball 
v. Lester, 43 App. Div. 30, 59 NYS 
540 [aff 167 Nii Yk TO mem, 60 NE 
1113 mfem]; Simon v. O’Brien, 87 Hun 
160, 338 NYS 815; Armstrong v.. War- 
ren, 83 Hun 217, 31. NYS -665; Luhrs 
v. Supreme Lodge KS a. Hh; i Silv. 
Sup. 572, 7 NYS 487; Sinclair Fitz- 
patrick, 78 Misc. 60, 138 NYS 272; 
Fowler v. Harvey G. Eastman Coun- 
cil No. 97 J: O. UU. A. M., 58 Misc. 24, 
108 NYS 1017; Klee'y. Klee, 47 Misc. 
101, 983 NYS 588; Pollak v. Supreme 
Council R. A.,.40 Misc. 274, 81 NYS 
942; Bogart v. Thompson, 24 Mise. 
581, 538 NYS 622; Tierney v. Perkins, 
179 NYS 297; Fleeman v. Fleeman, 15 
NYS 838. 

N. C.—Wooten v. Grand United Or- 
der of Odd Fellows, 176 N. C. 52, 96 
SE 654. 

Oh.—Thesing v. Supreme Lodge K. 
A., 11 Oh. Dec, (Reprint) 88, 24 Cine 
LBul 401; Mutual Ben. Dept. O. R. C. 
v., Bland, 24 Oh. Cir, Ct. N. S. 169; 
pouper vy. Dauber, 24 Oh. Cir. Ct. N. 
S. 129. 

Okl.—Grand Lodge K. P. v. Moore, 
66 Okl, 142, 168 P 659; Janeway v. 
Norton, 61 Okl. 185, 160 P 908; Mod- 
ern. Woodmen of America Vv. "Terry, 
153 P 1124. 

Pa.—Bell vy. Police Beneficiary As- 
soc., 270 Pa. 407, 118 A 417; Noble v. 
Police Beneficiary Assoc., 224 Pa. 298, 
73 A 336, 132 AmSR 783; Hamilton 
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in the latter’s shoes, cannot object to a change of 
beneficiaries where the society’s charter authorizes 


it? 


Right of original beneficiary to assert invalidity 
It has been held that the original 
beneficiary may attack the designation of a new 
beneficiary because of the. latter’s ineligibility,® be- 
cause of the mental incompetency of the member 
at the time he made the substitution,!® or because 
the change of beneficiary was procured by fraud 


of change.® 


or undue infiuence on the part of 


v. Royal Arcanum, 189 Pa, 273, 42 A 
186; Mulderick vy. Grand Lodge A. O. 
a. Ww. 155 Pa. 505, 26 A 6638; Beatty 
v. Supreme Commandery TT OniGe ekg 
154 Pa. 484, 25 A 644; Beatty’s Ap- 
peal, 122 Pa. 428, 15 A 861; Fisk v. 
Iquitable Aid Union, 1 Pa, Cas. 5617, 
11 A 84; Downing v. Downing, 82 Pa. 
Super. 220; Kaeting v. Rockhill, 78 
Pa. Super. 139; Birnie v. Birnie, 67 
Pa. Super. 74. 

R. I.—Supreme Council C. K. A. v. 
Morrison, One. [ils y 2 OCuip hl pear Olt 

S. C.—Frian  v. Fraternal Aid 
Union, rel S. C.. 334, 97 SE 836; Hun- 
ter’ v., Hunter,-100° S.°¢C. (517, "84 SE 
180. 

S. D.—Christenson y. El Riad Tem- 
ple A "A. OWN. M.S... 37. 8. Dy, 68; 56 
NW 581. 

Tenn.—Davis v. Davis, 136 Tenn. 
520, 190 SW 459; Littleton v. Sain, 
126 Tenn. 461, 150 SW 423, 41 LRANS 
1118; Lane y. Lane, 99 Tenn, 639, 42 
SW i058; Fischer v. Fischer, 99 Ténn. 
629, 42 Sw 448: Sofge v. Supreme 
Lodge K. H., 98 Tenn. 446, 39 SW 853 
(holding that the respective rights 
of persons claiming to be benefi- 
ciaries, where a substituted benefi- 
ciary has been named, must be de- 
termined by a consideration of the 
power reserved to insured, under 
the rules and by-laws of the order, 
to deal with the certificate, although 
the order admits its liability on the 
certificate); Catholic Knights of 
America v. Kuhn, 91 Tenn. 214, 18 
SW 385; Tennessee Lodge No. 20 K. 
H. v. Ladd, 5 Lea 716. 

Tex.—Coleman v. Avdersoh: 98 Tex. 
570, 86 SW 730; Byrne v. Casey, 70 
Tex. 247, 8 SW 38; Splawn v. Chew, 
60 Tex. 532; Richardson v. Faithful, 
(Civ. A.) 289 SW 1054; Supreme 
Home A. O. P. v. Price, (Civ. A.) 274 
SW 1019 [aff (Commn. A.) 285 SW 
810]; Hunsucker v. Modern Brother- 
hood of America, (Civ. A.) 273 SW 
1020; Sarver v. Vaughn, (Civ. A.) 261 
SW 193; Bills v. Bills, (Civ. rao ee 
SW 614; Grand Lodge A. O. U. 
Jones, 47 Tex. Civ. A. 533, 106 Vow 
184. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

Wash.—Cade vy. Head Camp Pacific 
Jurisdiction W. O. W., 27 Wash. 218, 
67 P 603; Thomas v, Grand Lodge A. 
oO. U. W., 12 Wash. 500, 41 P 882. 

Wis.—McGough y. Hogan, 175 Wis. 
607, 185 NW 174, 24 ALR: 746; Ma- 
lancy v. Madlan¢y, 165 Wis. 642, 163 
NW 186; Ormond vy. McKinley, 163 
Wis. 205, 157 NW 786; Preusser v. 
Supreme Hive L. M. W., 123 Wis. 164, 
101 NW 358. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 262 P 1026. 

Man.—Re Richardson, 30 Man. 158, 
49 DomLR 59, [1919] 3 WestWkly 
666. 

Ont.—Clark v. Loftus, 26 Ont. L. 
204, 8 OntWN 1027, 21 OntWR 705, 
4 DomLR 39 [allowing app 24 Ont. 


aie 174, 2 OntWN 1288, 19 OntWR 
[a] Language construed as au- 


thorizing change of beneficiary.—The 
right to change is usually held to 
be reserved by the use of the words 
“or as he [the member] may direct,’ 
or those of similar import. Gentry 
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ciary," at least to the extent that in the latter event 
the ‘original beneficiary, on the, death of the mem- 


ber, may maintain an action against the new benefi- 


terest in 


the new benefi- 


v. Supreme Lodge K. H., 238 Fed. 718; 
Hana v. Ellsworth Camp No. 32 S’ 


V., 98 N.. Je L450, 108 A, 221. 
Tb] Validity of contract.—(1) The 
feneral insurance law under which, 


when a married woman is entitled to 
the proceeds of insurance, it is her 
separate estate and not liable for the 
debts of her busband or of the person 
through whom it was obtained, does 
not prevent a condition in the con- 
tract giving insured the power to 
defeat her right by changing the 
beneficiary. Hopkins v. Hopkins, 92 
Key. \ 824,00 TSW 864, 138 Koy tow 707. 
(2). Nor is such condition prohibited 
by a provision in the charter that 
a policy issued for the benefit of the 
member’s wife shall be held by her 
“free from all existing debts, con- 
tracts and engagements” of the mem- 
ber. Hopkins v. Hopkins, supra. (3) 
If the right to change the beneficiary 
is reserved in the certificate, it is not 
affected by the fact that such reser- 
vation is not contained in the appli- 
cation also. Hopkins y. Hopkins, 
supra. 

Retrospectiveness of amendments 
to laws of society authorizing change 
of beneficiaries see supra § 34. 

7. Schillinger v. Boes, 85 Ky. 357, 
38 SW 427, 9 KyL 18. 

8 Right to assert noncompliance 
with requirements as to mode of 
change see infra § 166. 

9. Leaf vy. Leaf, 92 Ky. 166, 17 SW 
354, 854, 138 KyL 486: Groth v. Central 
Verein der Gegenseitigen Unterstuet- 
zungs Gesellschaft Germania, 95 Wis. 
140, 70 NW 80. 

10. Ala. — Slaughter Vv. Grand 
Lodge, 192 Ala. 301, 68 S367. 

Cal.—Waters y. Conselho Supremo 
Da Uniao Portugueza Do Estado De 
California, 38 Cal. A. 360, 176 P 368. 

Ill.—Goyt v. National Council K. 

(Ato OS BEG hight (1 Sb 


Kan.—Sluder .v. National Ameri- 


cans, 101 Kan. 320, 166 P 482, LRA 
LOVER Gok. 

Mich.—Grand Lodge A. O. U, W. v. 
McGrath, 133 Mich. 626, 95 NW 739; 
Grand Lodge A. O. U.. W. v, Frank, 
1383 Mich. 232, 94 NW 781. : 

Miss.—Wherry v. Latimer, 103 
Miss, 524, 60 S 5638, 642. 

Mo.—Sovereign Camp W. O. W. v. 
AO tpalitd bln 114 Mo; A, 471, 89. SW 
891. 

Tex.—Turner v. Turner, (Civ, A.) 
195 SW 326. : 

[a] Rule applied.—Where a policy 


names the mother of certain children 
as the beneficiary, and she dies, and 
the children, by the rules of the asso- 
ciation, take her place, they have 
such an interest in the policy that 
they may object to a change of bene- 
ficiary, upon the ground that insured 
is mentally incapable. Knights of 
Modern Maccabees vy. Sharp, 163 Mich. 
449, 128 NW 786, 33 LRANS 780. 

[b] On the death of the member 
the beneficiary’s inchoate right ripens 
into contract right, and he may raise 
the question that the member was 
mentally incompetent when he at- 
tempted to change or surrender the 
contract. Sluder v. National Ameri- 
cans, 
1917F 631. 

Mental incapacity as defeating re- 
vocation and change of designation 
generally see supra § 156. 


101 Kan. 320, 166 P 482, LRA- 


ciary for damages.’ 
held that the original beneficiary cannot attack the 
designation of a new beneficiary because. of the lat- 
ter’s ineligibility,!? or because the new designation 
was induced by fraud or undue influence,’* and 
that the original beneficiary, having no vested in- 
the certificate, 
change of beneficiaries constituted a fraud on him.1® 


] 


-ciaries, 


But other authorities have 


cannot assert that the 


11. Munroe v. Beggs, 91 Kan. 701, 
139 P 422; Wherry v. Latimer, 103 
Miss. 524, 529, 60 S 563, 642 [cit 


Cye]; Moan yv. Normile, 37 App. Div. 
614, 56 NYS .339. See Brotherhood 
of R. Trainmen y. Van Etten, (N. J.) 
110 A 121 (evidence held insufficient 
to show fraud or undue influence). 

{a] Cancellation of new certifi- 
cate.—The original beneficiaries in 
certificates of a mutual benefit com- 
pany may maintain a suit to cancel 
new certificates induced by the undue 
influence and persuasion of the new 
beneficiary therein. Wherry v. Lati- 
mer, 103 Miss. 524, 60 S 563, 642 
(burden of proving undue influence 
is on plaintiff). 

Fraud as defeating revocation: and 
change of designation generally see 
supra § 156. 

12. Mitchell v. Langley, 143 Ga. 
827, 85 SE 1050, LRA1916C 1134, Ann 
Cas1917A 469. 
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13. Ark.—Longer 
Ark, 72,-143 SW 575. 

Mich.—Grand Lodge A. O. U. W. v. 
Brown, 160 Mich. 437, 125 NW 400. 

Miss.—White y. White, 111 Miss. 
219,71 S_.322, 

N. Y. —Maguire v. Maguire, 59 App. 
Div. 143, 69 NYS 61. 

Tenn.——Alfsen v. Crouch, 115 Tenn. 
352, 89 SW 329 [overr by implication 
Offill v. Supreme Lodge K. H., 101 
Tenn..16, 46 SW 758]. 

Tex.— Anderson v. Grand Lodge U. 
B. F., (Civ. A.) 223 SW 237. 

Ont.—In re Williams, 14 Ont. L. 
482, 10 OntWR 50 [app dism 10 Ont 
WR 215]. 

{a] Only the society may question 
the right of a new beneficiary to be 
selected as such, where the by-laws 
authorize a change of beneficiaries. 
Vee v. Carter, 102 Ark. 72, 148 SW 
2) 

[b] lustration.—Where an asso- 
ciation issued a_ benefit certificate 
making the wife of the member bene- 
ficiary, and then permitted the mem- 
ber to change the beneficiary by mak- 
ing his brother and sisters benefi- 
the only party who could 
contest the validity of the change 
was the association itself, and, where 
it recognizes its validity, the wife 
could not complain, although the as- 
sociation did not have power to desig- 
nate brothers and sisters of a mem- 

Grand Lodge A. O. 
U. W. v. Brown, 160 Mich. 437, 125 
NW 400. 


Who may question eligibility of 
Pepennereen generally see supra § 

ov 

14. Hoeft v. Supreme Lodge K. H., 
113 Cal. 91, 45 P 185, 33. LRA 174; 
Alfsen y. Crouch, 115 Tenn. 352, 8g 
SW 329. 

15. Slaughter vy. Grand Lodge, 192 
Ala, 301, 68 S 367; Hahn vy. Supreme 
Lodge of Pathfinder, 136 Ky. 823, 125 
SW. 259; Moan v. Normile, 37 "App. 
Div. 614, 56 NYS 38389; Cadet v. Head 
Camp Pacific Jurisdiction Ww. O. W., 
27 Wash. 218, 67 P 603. 

fa] A certificate of fraternal in- 
surance is not “property” in the sense 
that a change in the beneficiary by 
the husband from the wife to some 
one else will of itself constitute a 
fraud on her marital rights. Hahn 
v. Supreme Lodge of Pathfinder, 136 
Ky. 8238, 125 SW 259. 


v. Carter, 


ber beneficiaries. 


Se at ae a 
For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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§§ 160-161] 


[§ 160] (2) Exceptions and Limitations—(a) 
Provisions of Statutes and Laws of Society. The 
right of a member of a beneficial society to sub- 
stitute a new beneficiary without the consent of 
the one originally designated is limited by statute 
in some jurisdictions,1® and by the charter or laws 
But a provision that a certifi- 
cate cannot be assigned or transferred without the 
consent of the beneficiary does not limit the power 
of insured to change the beneficiary.§ 

Retrospective operation of statutes.’ 


of some societies.1? 


limiting the right to change the 


not affect the rights of members previously vested,?° 
although in terms it is made to apply to all life 
insurance effected before its enactment.?+ 

[§ 161] (b) Equitable Rights of Original Benefi- 
ciary. Apart from the limitations imposed by stat- 


16. See statutory provisions. 


[a] Statute held not to forbid 
change of bheneficiary.—Rev. St. 
(1889) § 5854, declaring that “any 


policy of insurance . .. made by any 
jnsurance company on the life of 
any person, expressed to be for. the 
benefit of any married woman... 
shall inure to her separate use and 
benefit,’ even if applicable to a bene- 
fit certificate, because of the benefi- 
ciary association’s having issued it 
before qualifying to do business un- 
der the act of- March 16, 1897 (Acts 
[1897] p 182), concerning fraternal 
beneficiary associations, then in force, 
does not prevent the member chang- 
ing the beneficiary, the constitution 
and by-laws of the association, made 
part of the certificate, allowing it, 
such section making a policy for the 
benefit of a married woman inure to 
her as it is written, and not denying 
the power to reserve therein the right 
to change the beneficiary. Eves v. 
Sovereign Camp W. O. W., 153 Mo. A. 
247, 256,133 SW. 657. 

* [b] In Ontario (1) the statute cre- 
ates preferred classes of beneficiaries, 
and where a member of any one of 
the preferred classes is designated by 
insured as his beneficiary, a trust in 
favor of that person arises, and the 
member cannot, except in certain 
eases authorized by statute (Racher 
v. Pew, 30 Ont. 483; Videan v. West- 
over, 29 Ont. 1) (2) revoke the desig- 
nation and substitute a new benefi- 
ciary (Re Edwards, 22 Ont. L. 367, 17 
OntWR 643; Re Kemp, 15 Ont. L. 
339, 11 OntWR 91 [allowing app 14 
Ont. L. 424, 9 OntWR 899]; Cartwright 
v. Cartwright, 12 Ont. L. 272, 8 Ont 
WR 109; Re Farley, 9 Ont. L. 517, 5 
OntWR 530 [app dism 10 Ont. L. 540, 
6 OntWR 78]; Lints v. Lints, 6 Ont. 
L. 100, 2 OntWR 550, 2 ComL 469; 
Griffith v. Howes, 5 Ont. L. 439, 2 
OntWR 293; Book v. Book, 1 Ont. L. 
86 [allowing app 32 Ont. 206]; Re 
Harrison, 31 Ont. 314; Morgan _ v. 
Hunt, 26 Ont. 568; Simmons v. Sim- 
mons, 24 Ont. 662; Re Cameron, 21 
Ont. 634; Mingeaud v. Packer, 21 Ont. 
267 [app dism 19 Ont. A, 290]; Scott 
v. Scott, 20 Ont. 313; Re L’Union St. 
Joseph, 12 OntWR 37), (3) anything 
to the contrary in the by-laws or the 
certificate notwithstanding (Lints v. 
Lints, 6 Ont, L. 100, 2 OntWR 550, 
2 ComL 469; Re Harrison, 31 Ont. 314; 
Mingeaud v. Packer, supra). (4) And 
the statute has been held to be retro- 
spective-as to current policies issued 
before it came into force. Simmons 
v. Simmons, 24 Ont. 662. (5) Buta 
member may vary the apportionment 
in favor of one or more of the pre- 
ferred class, or make a reapportion- 
ment so as wholly to exclude a bene- 
ficiary not of the preferred class (Re 
Kemp, 15 Ont. L. 339, 11 OntWR 91 
[allowing app 14 Ont. L. 424, 9 Ont 
WR 91]; Mcintyre v. Silcox, 29 Ont. 
593; Videan y. Westover, 29 Ont. 1), 
(6) or divert the benefit as against 
a beneficiary whom the policy does 
not state to be a ‘beneficiary for 
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A statute 
beneficiary will 
ficiary.?® 


value’ (Re Kemp, supra; Potts v. 
Potts, 31 Ont. 452; Videan v. West- 
over, 29 Ont 1). 

17. See cases infra this note. 

[a] Particular provisions con- 
strued and applied.—(1) Where the 
charter provides that the fund shali 
be paid “as may be designated in the 
application” for membership, ‘this 
being changed by death, or otherwise 
impossible, it shall go” to certain 
persons in a certain order, the mem- 
ber cannot, even with the consent of 
the society, change the original desig- 
nation. Presbyterian Mut. Assur. 
Fund vy. Allen, 106 Ind. 593, 7 NE 
317. (2) Where, among the objects 
of the association stated in its char- 
ter, the payment of a specified sum 
to the relatives or beneficiary was 
specified in the application of a mem- 
ber, and the regulations provided 
that benefits were payable only to 
the beneficiary designated in his ap- 
plication, if living at his death, the 
member could not change the bene- 
ficiary without the latter’s consent. 
Mason v. Mason, (Ind. A.) 63 NE 
578. (3) Where the laws of the so- 
ciety limit payment of benefits to the 
member’s “wife, children, or parents 
living in this country,’ the will of 
the member is inoperative as to pay- 
ments except to the direct proportion 
in which relatives as named in the 
by-laws could participate. Feldman 
vy. Brith Achim Ben. Assoc., 86 Pa. 
Super. 409. 

[b] Loss of certificate —Under 
the laws of some societies the mem- 
ber is entitled to change beneficiaries 
only when.the certificate is lost or 
beyond his control. Carter y. Carter, 
35 Ind. A. 73, 72 NE 187; Supreme 
Council C. B. L. v. Murphy, 65 N. J. 
Eq. 60, 55 A 497 [aff 67 N. J. Eq. 725, 
63 A 1119]. 

18. Carpenter v. Knapp, 101 Iowa 
712, 70 NW 764, 38 LRA 128; Noble v. 
Police Beneficiary Assoc., 224 Pa. 
298, 738 A 3386, 132 AmSR 783. 

Necessity for consent of beneficiary 
as against society see infra § 163. 

19. Retrospective operation of: 
Amendments to society’s constitution 

and by-laws see supra § 30. 
Statutes prohibiting contracts not to 

change beneficiaries see infra § 

161 text and note 30. 

Statutes relating to eligibility of 

beneficiaries see supra § 136. 

20. Voight v. Kersten, 164 Ill. 314, 
45 NE 5438; Suelflow v. Supreme 
Lodge K. & L. H., 165 Wis. 291, 162 
NW 346. 

[a] Illustration.—A statute pro- 
viding that a life policy made pay- 
able to a married woman shall inure 
to her separate use and benefit free 
from the claims of her husband, etc.; 
does not apply to policies issued prior 
to the act. Suelflow v. Supreme 
Lodge K. & L. H.,-165 Wis. 291, 162 
NW 346 (the rights of the husband 
as to insurance effected before the 
change were valuable property in- 
terests which the legislature could 
not take away). 


Equity based on contract. 
of the original beneficiary precluding the substi- 
tution of another in his place may rest on a con- 
tract between him and the member, based on a 


[45 C. J.] “199 


ute or the laws of the society,?2" and even though 
such laws authorize a change of beneficiaries,?* 
equities may exist in favor of the original benefi- 
ciary which will preclude the member from sub- 
stituting a new. beneficiary,?* who has no equity 
superior to that of the person originally desig- 
nated,?° as where his status is that of a mere vol- 
unteer and not that of a bona fide purchaser ;7¢ 
but it is otherwise where the new beneficiary has 
superior equities.?? 
with the beneficiary estop himself to claim the fund 
under a subsequent designation as substituted bene- 


A person may by his dealing 


An equity in favor 


Effect of subsequent provisions of 
bein or by-laws see supra § 


21. Suelflow v. Supreme Lodge K. 
& L. H., 165 Wis. 291, 162 NW 346. 

22. See sunra § 169. 

23. Savage v. Modern Woodmen of 
America, 84 Kan. 63, 113 P 802, 33 
LRANS 773; Krause’s Est., 28 Pittsb 
LegJNS (Pa.) 29; Locomotive En- 
gineers’ Mut. L., ete., Ins. Assoc. v. 
Waterhouse, (Tex. Civ. A.) 257 SW 
aoe And see cases passim this sec- 
ion. 

Cal.—Jory v. Supreme Council 
AL PEEP RL, 1050 Cal. 205 38Ps 524) a5 
AmSR 17, 26 LRA 733. 

Ill.—Columbian Circle v. Mudra, 
298 Til. 599,-132 NE 213 [aff 220 Ill. 
A. 231]; Nell v. Nell, 234 Ill. A. 164, 
169 [quot Cyc]; Order of Columbian 
Knights v. Matzel, 184 Ill, A. 15; 
Conner v. Conner, 163 Ill. A: 436. 


Kan.—Gaston y. Clabaugh, 106 
Kan. 160, 186 P 1023. 
N. J.—Supreme Council R. A. v. 


Alexander, 86 N. J. Eq. 448, 97 A 276, 
99 A 1071; Supreme Council C. B. L. 
v. Murphy, 65 N. J. Eq. 60, 55 A 497. 

N. Y.—Lyons vy. Knights of Macca- 
bees of World, 192 App. Div. 109, 182 
NYS 212. 

See Schardt v. Schardt, 100 Tenn.’ 
276, 45 SW 340 (holding that the 
equities must arise out of the policy 
itself, the manner in which the 
premiums are paid, and the agree- 
ments of the parties in regard to 
the proceeds of the policy). 

And see infra text and note 25 
et seq. 

25. Cal.—Jory v. Supreme Council 


AL Le 105 “Cal. '20).:38. P5624, 45, 
AmSR 17, 26 LRA 7338. 
Ill.—Nell._v. Nell, 234 Ill. A, 164, 


169 [quot Cyc]. 

Ind.—McKeon y. Ehringer, 48 Ind. 
A. 226, 95 NE 604. 

Kan,.—Savage v. Modern Woodmen 
of America, 84 Kan. 63, 1138 P 802, 
83 LRANS 773. 

Pa.—Pennsylvania R. Co. v, Wolfe, 
208 Pa, 269, 52 A 247. 

Wash.—Cade v. Head Camp Pacific 
Jurisdiction W. O. W., 27 Wash. 218, 
67 P 603. 

[a] No’ special equity exists in 
favor of the beneficiary in the first 
certificate as against that in the sec- 
ond, the former being the wife of 
insured and the latter his parents. 
Cade v. Head Camp Pacific Jurisdic- 
tion W. O. W., 27 Wash.-218, 67 P 603. 

26. Jory v. Supreme Council A. L. 
H., 105 Cal. 20, 38 P 524, 45 AmSR 
17, 26 LRA 733; McGrew. v. McGrew, 
190 Ill. 604, 60 NE 861 [aff 93 Tll. A. 
76]; Supreme Council R. A. vy. Tracy, 
169 Ill. 128, 48 NE 401 [aff 67 Ill, A. 
202]; McKeon v. Ehringer, 48 Ind. A. 
226, 95 NE 604. 

27. Dell v. Varnedoe, 148 Ga. 91, 
95 SE 977; Brown v. Modern Wood- 
men of America, 97 Kan. 665, 156 P 
767, LRA1916E 588. 

28. Webster v. Welch, 57 App. 
Div. 558, 68 NYS 55; Goodrich v. Bog, 
han, (Tenn. Ch. A.) 52 SW 1105, 
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sufficient cofsitG:AG@n, by which he is to receive 
the benefits,?° unless such contracts are prohibited 
by statute,°° or the rules of the society.*t In aec- 
cordance with the above rule,** if a member desig- 
nates a beneficiary, or, having designated a benefi- 
ciary, delivers the certificate to him, on an agree- 
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ment that he shall receive the benefits, in con- 
sideration of past advances made by him,** or pres- 
ent or future advances,*4 or in consideration of his 
promise to pay dues and assessments, which promise 


is fulfilled,*® the member cannot substitute a differ- . 


ent person as beneficiary; and the same is true 


[§ 161 


29. Cal.—Freitas v. Freitas, 31 
Cal. A. 16,159 P 611. 
Ga.—Royal Arcanum y. Riley, 143 
Ga. 75, 84 SE 428, 
Tll.—Supreme Gouncil. -R,. A.” v. 


Tracy, 169 Ill. 128, 48 NE 401 [aff 
67 Ill. A. 202); Nell v. Nell, 234 Ill. 
Agr 645269 [quot Cyc]; Women’s 
Catholic Order of Foresters v. Hill, 
191 Ill. A. 629; Order of Columbian 
Knights v. Matzel, 184. Tike wAe okb. 
Ind.—Carter vy. Carter, 35 Ind. A. 


73, 72 NE 187. 

Kan.—Sipe v. Sipe, 102' Kan. 742, 
HOsswane loi kis © 13,14; LRAI918E 
1029: [eit Cyc]; Supreme Lodge ee, 
v. Ferrell, 83 Kan. 491,112 P 155, 33 
LRANS 777. 

Ky.—Leaf v. Leaf, 92 Ky. 166, .17 
SW 354, 854, 13 KyL 486. 

N. Y.—Stronge v. Supreme Lodge 
K. P., 189 N. Y. 346, 82 NE 433, 121 
AmSR 902, 12 LRANS 1206, 12 Ann 
Cas. 941; Lahey v. Lahey, 174 N. Y. 
146, 66 NE 670, 61 LRA 791, 95 Am 
SR 554; Lyons v, Knights of Macca- 
bees of World, 192 App. Div. 109, 182 
NYS 212; Tidd v. McIntyre, 116 "App. 
Div. 612, 101 NYS 867; Webster v. 
Welch, 57 App. Div. 558, 68 NYS 55. 
See Smith v. National Ben. Soc., 1238 
New Y...85;. 25 NE197,.9 LRA)616 [aft 
561 Hun 575, 4 NYS 521] (L. [1883] ¢ 
175 § 18, which declares that mem- 
bership in the society gives the mem- 
ber the right to make a change in 

- his beneficiary without the latter’s 
consent, applies simply when the 
original designation is in the nature 
of an inchoate or an unexecuted gift; 
and it does not prevent a contract 
between the member and the bene- 
ficiary by which a vested right passes 
to. the latter). But see Sabin v. 
Grand Lodge A. O. U. W., 6 NYSt 151 
(holding that such a contract does 
not prevent the substitution of a 
new beneficiary; that the substitution 
merely amounts to a breach of the 
contract, for which the remedy of 
the original beneficiary is an action 
against the member). 

N. C.—Pollock v. Household of 
Ruth, 150 N. C. 211, 214, 68 SH 940 
[quot Cyc]. 

Pa.—Supreme Lodge K. L. 
Ulanowsky, 246 Pa. 591, 92 A Bali 
Krause’s Hst., 28 PittsbLegJNS 29. 

Tex. —Locomotive Engineerg’ Mut. 
L., ete, .Ins. Assoc. v. Waterhouse, 
(Civ. A!) 257 SW 304. 

30. See cases infra this note. 

[a] In District of Columbia a 
beneficiary paying the premiums on 
a certificate issued by a benefit asso- 
ciation, pursuant to an agreement 
with insured prior to the time in- 
sured became a member of the as- 
sociation, cannot recover on the cer- 
tificate, Such agreement being void 
under Code § 758. Columbian Fra- 
ternal Assoc. y. Smith, 54 App. 308, 
297 Fed. 887. 

[b] In Kansas (1) the statute 
provides that no _ beneficiary shall 
have any vested interest in the bene- 
fit’ until it becomes payable on the 
death of the member. Gaston v. 
Clabaugh, 106 Kan. 160, 186 P 10238. 
(2) The statute is not retroactive. 
Gaston v. Clabaugh, supra. 

[c] In Massachusetts St. (1890) 

c 341 § 1, providing that no contract 
under that section shall be valid 
which shall be conditional upon an 
agreement or understanding that the 
beneficiary shall pay the dues or as- 
sessments, was held not violated by 
a promise of the beneficiary made 
after his designation as such to pay 
the assessments. United Order of 
Golden Cross v. Merrick, 165 Mass. 

421, 48 NE 127. 


{d] In Missouri (1) 


a vested right in the certificate or in 


the benefit derived therefrom, or de- 


prive the member of the right to 
change the name of the beneficiary or 
revoke the certificate on written no- 
tice to the association in the manner 


provided by its by-laws. Grand 
Lodge A. O. U. W. v. McFadden, 213 
Mo; 269. 110 VS We. DET 2e" | Ryall ev, 


Woman’s Ben. Assoc, of "Maccabees, 
209 Mo. A. 515, 237 SW 224; Supreme 
Council R. A. v. Heintzman, 140 Mo. 
A. 105, 120 SW 628; Londry v. Sover- 
eign Camp IW:.20: W., 140 Mo. A. 45, 
124 SW 530; Supreme Tent K. M. W. 
vy. Altmann, 134 Mo. A, 363, 114. SW 
1107; Grand Lodge A, O. U. W. v. 
O’Malley, 114 Mo. A. 191, 89 SW 68. 
(2) The statute has no retrospective 
operation. Grand Lodge A. O. U. W. 
v. McFadden, 213 Mo. 269, 111 SW 
1172; Sage v. Finney, 156 Mo. A. 30, 
135 SW 996; Grand, Lodge A. O. U. 
W. v. O’Malley, supra. (3) The fact 
that the first beneficiary had the cer- 
tificate in her possession and paid the 
assessments due thereon does not 
affect the rights of a substituted 
beneficiary. Supreme Tent K. M. W. 
v. Altmann, supra. (4) Such statute 
is inapplicable to a case where the 
member, in consideration of a cash 
payment, executed a release of the 
association’s liability, such commut- 
ing the policy into cash being neither 
a “change of beneficiary” nor “revo- 
cation of the certificate.’ Ryan v. 
Woman’s Ben. Assoc. of Maccabees, 
209° Mo. <A, 515, 237 SW. 224... (5) 
Where the society paid to.a member 
one half of the amount of her life 
insurance certificate in consideration 
of her release of its liability, the 
transaction was a commutation of 
the policy to cash, and therefore one 
of regular insurance, so that the so- 
ciety could not claim the benefit ac- 
corded to fraternal societies under 
the statute. Ryan v. Woman’s Ben. 
Assoc. of Maccabees, supra. (6) 
Where a beneficiary paid insured’s 
dues until»her death, but the certifi- 
cate was revoked and the association 
released from liability by insured in 
consideration of a cash payment 
shortly before the latter’s death, 
equity will grant relief, at least to 
the extent of the beneficiary’s ex- 
penditures, although under the stat- 
ute she had no vested interest in the 
insurance, for she had an expectancy, 
and the society‘s wrong in voluntar- 
ily, unlawfully, and knowingly de- 
feating the fruition thereof was 
malum per se. Ryan v. Woman’s 
Ben, Assoc. of Maccabees, supra. (7) 
Where a benefit certificate was not 
a disability policy and contained no 
provision for a withdrawal equity, 
but was a contract of straight life in- 
surance to be paid only upon in- 
sured’s death, and insured’s eldest 
daughter was’ keeping up the pay- 
ments on the certificate in considera- 
tion of being sole beneficiary, in- 
sured had no interest in the fund for 
the payment of the certificate beyond 
the right to designate a beneficiary, 
and Rev. St. (1919) § 6406, as to sur- 
render in case of disability insur- 
ance, did not authorize insurer to 
pay half the face of the certificate 
to insured for surrender and release 
of the certificate. _Ryan v. Woman’s 
Ben. Assoc. of Maccabees, supra. 

fe]. In New York (1) the statute 
provides that no beneficiary shall 


the statute 
provides that no contract between a 
member and his beneficiary that the 
beneficiary or any person for him 
shall pay the member’s assessments 
and dues shall give the beneficiary 


have any vested interest in the bene- 
fit until the death of the member, and 
that no contract shall be valid which 
is conditioned upon an agreement or 
understanding that the person to 
whom the death benefit is made pay- 
able shall pay the periodical or other 
contribution of the member. Lyons 
v. Knights of Maccabees of World, 
192 App. Div. 109, 182 NYS 212. (2) 
Such statute cannot impair a contract 
made prior to its passage. Lyons v. 
Knight of Maccabees of World, su- 


31. Malancy v. Malancy, 165 Wis. 
642, 163 NW 186. 

[a] An agreement not to change 
beneficiaries in consideration of the 
advancement of funds to pay a mem- 
ber’s hospital expenses is ineffectual 
to accomplish a change, where the 
laws of the society provide that 
agreements not to change the bene- 
ficiaries shall be void. Malancy v. 
Malancy, 165 Wis. 642, 163 NW 186. 

32. See supra text "and note 29. 

33. Ark.—International Order of 
Twelve K. & D. T. v. Rosenberg, 163 
Ark, 594, 260 SW 429. 443 


Ga. 15, 84 SE 428. 

lll.—McGrew v. McGrew, 190: Ill. 
604, 60 NE 861 [aff 93 Ill. A. 76] (so 
holding notwithstanding the by-laws 
provide that certificates “cannot be 
made payable to a creditor, nor be 
held, wholly or in part, nor assigned, 
to secure a debt” of the member); 
Nell v. Nell, 234 Ill. A.. 164, 169 [quot 


Cyc 

a Y.—Smith y. National Ben. Soc., 
123 N.,-¥.. 85, 25, NE 197, .9 DRA 616 
[aff on other grounds 51 Hun 575, 4 
NYS 521]. 


C.—Pollock v. Household of. 


N. 
Ruth, 150 N. C. 211, 214, 63 SE 940 


[quot Cyen. 
Ont.—Book v. Book, 1 Ont. L. 86 


[allowing app 32 Ont. 206]. 


34. McGrew v. McGrew, 190 Ill. 
604, 60 NE 861 [aff 93 Ill. A. 76]; 
Supreme Council R. A. vy. Tracy, 169 


Ll. 023, 482 NEP 401 “Pati 67 TAS 
202]; Nell v. Nell, 234 Ill. A, 164, 169 
[quot Cyc]; Gillham v. Estes, 158 Tl. 
AL 2ihle Kiolbassa v. Polish Roman 
Catholic Union, 141° Ill Al°297; Sus 
preme Council C. B. L. v. Murphy, 65 
N. J.*Eq. 60, 55 A 497 (where the 
beneficiary procured the _ reinstate- 
ment of a lapsed policy); Stronge v. 
Supreme Lodge K. P., 189 N. Y. 346, 
82 NE 433, 121 AmSR 902, 12 LRANS 
1208, 12 AnnCas 941; Pollock: v. 
Household of Ruth, 150 N. C. 211, 214, 
63 SE 940 [quot Cyc]. 

[a] Where an agreement to care 
for the member is violated, the bene- 


ficiary may be changed. Ptacek v. 
Pisa, 231 VIIS 5223" 83 e NB) e221 ed 
LRANS 5387. 


35. Cal.—Grimbley v. Harrold, 125 
Cal.'24, 57° P 558, 73 AmSR 19: 

Conn. —Masonic Mut. Ben. Assoc. v. 
Tolles,. 70 Conn. 537, 40° A 448? 

Ga.—Royal Arcanum v. Riley, 143 
Ga. 75, 84 SE 428. 

I1l.— Columbian Circle v.. Mudra, 
298 Till. 599, 182 'NE 213 [aff 220° I11., 
Supreme Council R. A. v. 
. 123; 48 NE 401 [aff 
67 Ill. A. 202]; Nell v. Nell, 234 Tl. 
A. 164, 169 [quot Cyc]; Women’s 
Catholic Order of Foresters vy. Hill, 
SA SAL CAR 
Knights v. Matzel, P84) TT MALS 15. 
ae yA" ELAS 1310 eA 2 78 

Ind.—MecKeon vy. Ehringer, 49 Ind. 
A. 226, 95 NE 604. 

Kan. '—Gaston v. 
Kan. 160, 186 


P 13, LRA1918E 1029 {eit Cyc]; Say- 
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629; Order of Columbian . 


’ pan 


where the agreement in respect of benefits is based 
on an antenuptial contract or promise to marry, 
which has been performed,** although the member, 
unknown to the person with whom the antenuptial 
agreement was made, had a wife living at the 
On the other hand it has been held that, 
where the laws of the society authorize the mem- 
ber to change the beneficiary when he so desires, 
a change will defeat the rights of the original bene- 
ficiary, even though she was designated as such 
pursuant to an antenuptial agreement.%% 
also been held that, while the wife of a member, 
designated as beneficiary under an antenuptial con-| 
tract, has an equitable interest superior to that 
of a beneficiary subsequently designated, yet on 
the member’s death the interest of the substituted 
beneficiary, who was not a mere volunteer and had 
no knowledge of the antenuptial contract, became 
vested, and the wife’s right to a quasi-specifie per- 
formance of the contract terminated.*® 
promise by the member to keep the certificate in 


time.?7 


age vy. Modern Woodmen of America, 
84 Kan. 63, 66, 113 P 802, 33 LRANS 
773 [quot Cyc]. 

Ky.—Leaf v. Leaf, 92 Ky. 166, 17 
SW 354, 854, 13 KyL 486. 

Mich.—Stockwell v. Sedina, 170 
Mich, 476, 136 NW 476, 480 [cit Cyc]. 

Mo.—Sovereign Camp W. O. W. v. 
Broadwell, 114 Mo, A. 471, 89 SW 
891 


N. J.—Supreme Council C. B. L. vy. 
Murphy,. 65/N: J; Eq. 60,55. A’ 497. 
See Supreme Council R. A. v. Alexan- 
der, 86 N. J. Eq. 443, 97 A 276, 99. A 
1071 (evidence of loans on faith of 
certificate insufficient). 

N. Y.—Callahan y. Supreme Tent 
K. M. W., 121 NYS 354; Maynard v. 
Vanderwerker, 24 NYS 932, 30 AbbN 
Cas 134 [rev on other grounds 76 
Hun 25, 27 NYS 714]. 

N. C.—Pollock v. Household of 
Ruth, 150 _N. C. 211, 214, 63 SE 940 
[quot Cyc]. 

Or.—Brett v. Warnick, 44 Or. 511, 
75 P 1061, 102 AmSR 639. 

Pa.—King v. Supreme Council C. 
M, B.A. 216° Pa, 553,.65.A.1108. 

S. D.—Benard v. Grand Lodge A, 
O. U. W., 13 S. D. 132, 82 NW 404. 

Tex.—Eatman v. Eatman, (Civ. A.) 
135 SW 165. 

Ont.—Clark v.. Loftus, 26 Ont, L. 
204, 3 OntWN 1027, 21 OntWR 705, 
4 DomLR 39 [allowing app on other 
grounds 24 Ont, L. 174, 2 OntWN 
1288, 19 OntWR 606] (holding, how- 


ever, that an agreement was not 
shown). ; 
[a] Rule applied.—(1) Where in- 


sured made his wife his beneficiary 
and delivered the certificate to her, 
agreeing that she should have the 
benefit of the insurance and pay the 
premiums, which she did, and he 
falsely represented to the local lodge 
secretary that the certificate was lost 
and had a new one issued, changing 
the beneficiary without her consent, 
such change was a fraud upon her 
equitable rights in the insurance cer- 
tificate. Columbian Circle v. Mudra, 
298 111..599, 182 NE 213. (2) In an 
action between a society and the wi- 
dow and children of an insured, who 
were the original beneficiaries under 
the policy, and a daughter, claiming 
proceeds as a subsequent beneficiary, 
where it appeared that the policy had 
been left with the wife and children 
on an understanding that the bene- 
ficiary would not be changed, and 
that they paid assessments until 
some one else paid them, the equities 
were in favor of plaintiffs. Gaston 
v. Clabaugh, 106 Kan. 160, 186 P 
1023. (3) Where a husband agrees 
that, if his wife will help to pay as- 
sessments upon a certificate in her 
favor, he will not change the _ bene- 
ficiary, and, in consequence of such 
agreement she makes a part of the 
payments thereon, using the proceeds 
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It has 


A mere 


of her own labor outside of her or- 
dinary household duties, she cannot 
be displaced as beneficiary without 
her consent, although she commingles 
her earnings with those of her hus- 
band as soon as received, keeping no 
separate account thereof, and then 
takes the money for the assessments 
from the common fund. Savage v. 
Modern Woodmen of America, 84 Kan, 
63, 113 P 802, 33 LRANS 773. 

[b] Change of beneficiary by pro- 
curing new certificate by false rep- 
resentations that original certificate 
was lost constitutes fraud on orig- 
inal beneficiary’s equitable rights. 
Columbian Circle v. Mudra, 298 Ill. 
599, 1382 NE 213. [aff.220 Ill. A. 231]; 
Women’s Catholic Order of Foresters 
v. Hill,*191 Ill, A. 629 

[c] Failure to perform agreement. 
—(1) If the original beneficiary does 
not fulfill the agreement, the member 
may change the designation. Ma- 
sonic Mut. Ben. Assoc. vy. Tolles, 70 
Conn. 537, 40 A 448; Hill vy. Hill, 130 
Ill. A. 278; Supreme Lodge K. & L. H. 
v. Schworm, 80 Mo. A. 64. (2) 
Where a husband agreed with his 
wife that, if she would pay the as- 
sessments, the money due on the cer- 
tificate on his death should belong 
to her, and the wife paid the assess- 
ments and then stopped, the husband 
could after her ceasing to make pay- 
ments change the beneficiary. WHat- 
man .v. Eatman, (Tex, Civ. A.) 135 
Sw 165. (3) The fact that the local 
lodge of the society paid assessments 
after the wife stopped paying was 
immaterial, such payments being 
made for the benefit of the husband 
alone. Hatman v. Eatman, supra. 

[dad] Construction of agreement.— 
That a member promised his. wife 
in consideration of her paying the 
assessments that upon his death she 
would receive the proceeds for her- 
self and children did not necessarily 
imply an intent to give any legal 
claim. thereto to the children. Sipe 
vy. Sipe, 102 Kan. 742, 103 Kan. 181, 
1738 P 18, LRAI918E 1029. 

[e] Notice of equity of cobene- 
ficiary.— (1) Where two sons of in- 
sured, pursuant to an agreement with 
him, paid the dues and assessments, 
each son was charged with notice of 
the equity of the other. Royal Ar- 
canum yv. Riley, 143 Ga. 75, 84 SE 
428. (2) Where the society pleaded 
to the merits, it was chargeable with 
notice of plaintiff’s equity, as set out 
in the petition from the date of: the 
service. Royal Arcanum vy. Riley, 
supra. 

Effect of contrary provisions of 
statute see supra note 30, 

36. Freitas y. Freitas, 31 Cal A. 
16, 159 P 611; Supreme Lodge K. P. 
Vv. Ferrell, 83. Kan) 491,.012-°P 155, 33 
LRANS 777;, Lyons v. Knights of 
Maccabees of World, 192 App. Div. 


te 
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force for the benefit of a child of the beneficiary, 
not founded upon any consideration, will not pre- 
vent a change of beneficiaries.*° 
tificate designated the member’s mother as _ benefi- 
ciary, his statement to his wife, from whom he 
was separated, that the insurance belonged to her 
as she was the beneficiary named and that on his 
death she would receive the amount payable, gave 
the wife no right in the insurance where there was 
no agreement between the mother and wife, and no 
knowledge on the part of the former, or act done 
by her, rendering it inequitable for her to take 
under the certificate. 

Voluntary payment of dues and assessments or 
incurrence of expenses by original beneficiary. 
Where there is no binding contract, founded on a 
sufficient consideration,*” that the person originally 
designated is to receive the benefit, the fact that he 
incurred expenses with reference to the transaction 
on the faith of the designation,*? as by paying 
dues and assessments to keep the certificate alive,** 


And where a cer- 


109, 182 NYS 212; Tepper v. New 
York L. Ins. Co., 89 Misc. 224, 151 
NYS 1049; Supreme Lodge K. L. H. 
v. Ulanowsky, 246 Pa. 591, 92 A 711; 
Pennsylvania R. Co. vy. Wolfe, 203 Pa. 
269, 52 A 247, 

[a] TDlustration.—Where, in per- 
formance of an antenuptial contract, 
a husband procures a change in a 
certificate in which his children were 
the sole beneficiaries so as to make 
his wife an equal beneficiary with the 
children, and she has fully executed 
the antenuptial contract on her part, 
she obtains an equitable interest in 
the certificate, and he cannot there- 
after, without her consent, surrender 
it and have another issued in which 
a third person is named as sole bene- 
ficiary. Supreme Lodge K. P. v. Fer- 


relle./83,, dan. 2491. 22, OP bbb 338 
LRANS 777. 

37. Broadrick v. Broadrick, 25 Pa. 
Super. 225. 

38. Liles v. Eubanks, 114 Miss. 
587, 75 S 447, 


39. Ryan vy. Boston Letter Car- 
riers’ Mut. Ben. Assoc., 222 Mass. 
237, 110 NE 281, LRA1916C 1130. 

40. Cooper y. Order of R. Conduc- 
tors, 156 Iowa 481, 137 NW 472. 

41. Carpenter v. Knights of Co- 
lumbus, 239 Mass. 287, 131 NE 863. 

42. Hallett v.. Taylor, 205 Mich. 
655, 172 NW 3891; Modern Brotherhood 
of America v. Hudson, 194 Mich. 124, 
160 NW 406; Schiller-Bund v. Knack, 
184 Mich.'95, 150 NW 337. 

[a] Consideration held insufficient, 
—The continuance of membership in 
an association, entitling the member 
to social privileges with other mem- 
bers, is not a consideration moving 
to the member, sufficient to support 
his contract that if the beneficiary 
would pay dues or assessments on 
the policy the member would not 
change the beneficiary. Hallett v. 
Taylor, 205 Mich. 655, 172 NW 391 
{foll Modern Brotherhood of America 
ia oi 194 Mich. 124, 160 NW 

dX]. 

43. Pollock v. Household of Ruth, 
150 N. C. 211, 214, 68 SE 940 [quot 
Cyc]; Fischer vy. Fischer, 99 Tenn, 
629, 42 SW 448. 

44. U. S.—Supreme Council R. A. 
v. Behrend, 247 U. S. 894, 88 SCt 
522, 62 L. ed, 1182 [rev 45 App. (D. 
Gz) 260k. 

Cal.—Jory v. Supreme Council A. 
L. H., 105 Cal; 20, 38 P 524, 45 AmSR 
17, 26 LRA 733, 

Conn.—Masoniec Mut. Ben. Assoc. vy, 
Tolles, 70 Conn. 5387, 40 A 448, 

Ill.—Modern Woodmen of America 
v; Scott, 201 Ill, A, 144, 

Mich.—Modern Brotherhood of 
America v. Hudson, 194 Mich, 124,160 
NW 406; Knights of Maccabees of 
World v.. Brown, 186 Mich. 284, 152 
NW 1085; Schiller-Bund y. Knack, 
184 Mich. 95, 150 NW 337; Grand 
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will not prevent a change of beneficiaries, and the 
fact that he is in possession of the certificate of in- 
surance does not alter the rule,*® although it has 
been held that, where a member stops paying dues 
and assessments, separates from his family, and is 
divorced, and his wife pays the dues on behalf of 
their children, the beneficiaries, he cannot afterward 
change the beneficiaries.*® So the voluntary pay- 
ment of a portion of the dues and assessments by 
third persons under an agreement between them 
and the beneficiary as to the distribution of the 
proceeds of ‘the insurance creates no equitable in- 
terest in such persons which will prevent the mem- 
ber from changing the beneficiary.** 

Possession of certificate by original beneficiary. 
The possession of the certificate by the original 
beneficiary,*® as where the member delivers it to 
him as a gift,4® will not give him such an equitable 
~ interest therein as will prevent the member from 
substituting a new beneficiary, although there 1is 
authority to the contrary.°° And even where the 
first beneficiary is induced to surrender the certifi- 
cate to insured upon a false representation by him 
regarding his purpose in seeking to obtain posses- 
sion of it, the substitution of a new beneficiary for 
the first is none the less effectual.®+ | The fact that 


Lodge A. O. U.. W. v. McGrath, 133 


191 Pa. 539, 43 A 364. 
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the beneficiary in possession of the certificate pays 
the dues and assessments thereon will not give him 
any equitable right to the benefits in the absence 
of a valid contract to that effect.>* 

Extent of vested interest. It has been held that, 
where a certificate creates a vested interest in the 
beneficiary, and insured surrenders the old certifi- 
cate and takes out a new one, the extent of the 
vested interest of the beneficiary in the old certifi- 
cate is its value at the time of the change.*® 

Who may question validity of change. Where 
parents each ta‘xe out certificates, naming them- 


- selves reciprocally as beneficiaries, and agreeing 


that in case of the death of either party the cer- 
tificate shall run to their children and never be 
changed, the children cannot compel enforcement 
of the agreement.** 

Time of questioning validity of change. Even 
though the original beneficiary has an equitable 
right by contract with the member to have the desig- 
nation remain unchanged, he cannot enforce such 
right in the member’s lifetime,®® and a suit against 
the member, the society, and the new beneficiary 
to cancel the new certificate is premature.** 

Nature of remedy to enforce contract. A con- 
tract between the member and the beneficiary that 


And see Cole-| dice from the fraud, and is in no 


Mich. 626, 95 NW 739. 

Mo.—Grand Lodge A. 0. U. W. Vv. 
. McFadden, 213 Mo. 269, 111 SW 1172; 
Masonic Benev. Assoc. v. Bunch, 109 
Mo. 560, 19 SW 25; Grand Lodge A. 
O. U.  W. v. O'Malley, 114 Mo. A. 
191, 89 SW 68. 

Nebr.—Smiley v. Modern 
of America, 112 Nebr. 10, 
167. 

N. J.—Spengler v. Spengler, 65 N. 
J.) Hai 176,°-55°A 285. 

N. Y.—Fanning v. Supreme Council 
Cc. M. B. A., 84 App. Div. 205, 82 NYS 
7133 faff 178 N. Y. 629 mem, 71 NE 
1130 mem]. 

N. C—Pollock v. Household of 
Ruth, 150 N. C. 211, 63 SE 940. 

Pa.—Heasley v. Heasley, 191 Pa. 
539, 48 A 364; Fisk vy. Equitable Aid 
Union, 7 Pa. Cas. 567, 11 A 84. 

Tenn.—Fischer v. Fischer, 99 Tenn. 
629, 42 SW 448. 

Tex.—Byrne v. Casey, 70 Tex. 247, 


8 SW 38. F 

Wash.—Cade v. Head Camp Pacific 
Jurisdiction W. O. W., 27 Wash. 218, 
67 P 603. 

Wis.—Preusser v. Supreme [Hive L. 
M. W., 123 Wis. 164, 101 NW _ 358. 
See Strike v. Wisconsin ‘Odd Fellows 
Mut. L. Ins. Co., 95 Wis. 583, 70 NW 
819 (where one assessment was paid 
by a beneficiary, the rest being paid 
by insured). 

[a] The society is not estopped to 
deny liability to the original bene- 
ficiary because he paid dues and as- 
sessments accruing after the substi- 
tution of a new beneficiary, where it 
did not know that the money so paid 
was his. Fanning v. Supreme Coun- 
cil C. M, B. A,, 84 App. Div. 205, 82 
NYS 733 [aff 178 N. Y. 629, 71 NE 
11380]. 

Right of original beneficiary to re- 
imbursement on account of payments 
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foe ae and assessments see infra 
§ 199. 
45. See infra text and note 52. 


46. udor v. Tudor, 11 Oh, Dec. 
(Reprint) 422, 26 CincLBul 368. 

47. Modern Woodmen of America 
v. Scott. 201 Ill, A. 144. 

48. Hirschl v. Clark, 81 Iowa 200, 
47 NW 78, 8 LRA 841; Brown v. 
Grand Lodge A. O. U. W., 80 Iowa 
287, 45 NW 884, 20 AmSR 420; Su- 
preme Council R. A. v. Alexander, 86 
N. J. Eq, 448, 97 A 276, 99 A 1071; 
Spengler v. Spengler, 65 N. J. Eq. 
176, 55 A 285; Heasley v. Heasley, 


man y. Anderson, 98 Tex. 570, 86 SW 
730 (recognizing the general rule, but 
holding it inapplicable to the facts of 
the case). 

Possession of certificate by bene- 
ficiary as excuse for failure of mem- 
ber to surrender it on change of bene- 
ficiarics see infra § 164. 

49. N. J.—Spengler v. Spengler, 65 
N. J. Eq. 176, 55 A 2'85; 

N. Y.—Sabin v, Grand Lodge A. O. 
Us W..06 NY Staton: 

N. C—Pollock v. Household of 
Ruth, 150° N. °C. 211, 214; 63 SH’ 940 
[quot Cyc]. 

Pa.—Beatty’s Appeal, 122 Pa, 428, 
15 A 861; Haller v. Haller, 45 Pa. 
Super. 409. 

Wash.—Cade vy. Head Camp Pacific 
Jurisdiction W. O. W., 27 Wash. 218, 
67 P 603. 

50. Tennessee Lodge No. 20 K. H. 
v. Ladd, 5 Lea (Tenn.) 716 (a member 
could change the beneficiary in a cer- 
tificate payable to his wife in the 
absence of a valid executed transfer 
of the certificate to the wife). 

51. Brown v. Grand Lodge A. O. 
U. W., 80 Iowa 287, 289 (where the 
court reviewed the leading authorities 
in which the “expectancy” rule which 
pertains to. mutual benefit certifi- 
eates is discussed, and said: “Inas- 
much as the certificate was in the 
possession of James Grace, and by 
him surrendered when the new cer- 
tificate issued, the force and effect 
of such possession is sought to be 
avoided by the fact that the posses- 
sion was fraudulent, and that James 
Grace could legally take no advan- 
tages from such _ possession. We 
think it must be conceded that the 
possession of the certificate by James 
Grace gave him no rights, as against 
plaintiff, that he was not entitled to 
before she surrendered the. certifi- 
eate. If she had such a vested inter- 
est therein that she could legally 
have refused her father the posses- 
sion thereof for the purpose of 
changing the beneficiary, as he did, 
we should strongly incline to the 
view—with the situation of this case 
as to the parties actually in interest 
—that he could not defeat such right 
by such indirect or fraudulent 
methods. If, on the other hand, she 
had no such interest in the certificate 
as would justify her in retaining it 
from him, if he desired it for such 
purpose, then she suffered no preju- 


position to complain, or at least she 
is not in a position, because of fraud, 
to claim as absolutely hers what be- 
fore was only conditionally so. What, 
then, were the rights of the plaintiff 
because of the fact of her possession 
of the certificate? The authorities 
will be better understood if we keep 
in view the effect of naming a person 
in a certificate as beneficiary with- 
out surrendering’ to him the posses- 
sion, which is that it gives to such 
person no rights before the death of 
the assured, and that the certificate 
is revocable at the pleasure of the as- 
sured, under the provisions of the 
laws of the society. The authorities 
on the point are uniform, and are not 
questioned in this case. How, then, 
does the mere delivery of the certifi- 
cate to the beneficiary change the 
right? It being only the evidence of 
what in law is a mere expectancy, 
the delivery of it conveys no present . 
right; for no present right exists. 
The assured has no vested property 
rights that he can convey’’). 

52. Modern Brotherhood of Amer- 
ica v. Hudson, 194 Mich, 124, 160 NW 


406; Schiller-Bund vy. Knack, 184 
Mich. 95, 150 NW 337; Grand Lodge 
A. O. U. W. v. McGrath, 133 Mich. 


626, 95 NW 7389; Masonie Benev. 
Assoc. v. Bunch, 109 Mo. 560, 19 SW 
25; Spengler vy. Spengler, 65 N. J. 
Eq. 176, 55 A 285. But see Supreme 
Council R. A. vy. Behrend, 45 App. 
(D. C.) 260 (where the wife of in- 
sured was given the certificate as 
a gift and had paid premiums out 
of her separate estate, and it was 
held that insured could not change 
the beneficiary, the contract being 
one of ordinary life insurance, and 
not fraternal benefit insurance). 

53. Locomotive Engineers’ Mut. 
L., ete., Ins. Assoc. v. Winterstein, 
58 N. J. Eq. 189, 44 A 199 (holding 
also that the value of the surren- 
dered certificate is the difference be- 
tween the amount payable on the 
death of the member, and the amount 
of payments, with interest, which 
will be required to keep the certifi- 
cate alive during the probable period 
of the member’s life). 

54. Knights of Modern Maccabees 
v. Sharp, 168 Mich. 449, 128 NW 786, 
33 LRANS 780. | 


55. Strauch v. Strauch, 16 Oh. Cir. 
Ct: IN-e S! “566: 
56. Strauch v. Strauch, supra. ’ 
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Fe, 


a benefit ce: 


the beneficiary shall remain such may be enforced 
by an appropriate proceeding, if consistent with the 
general law and the laws of the society,®” but the 
remedy of the original beneficiary, the member hav- 
ing died after designating another as beneficiary, 
is not by suit on the original certificate.®® 
manifest equities appear in favor of some of the 
rival claimants,°® as in the ease of contracts with 
the deceased member,®° the contest becomes one of 
purely equitable cognizance, and the controversy 
will be adjusted upon equitable considerations. 

[§ 162] 8. Mode and Sufficiency of Revocation 


57. Supreme Council R. A. ev. 
Behrend, 247 U. S. 394, 38 SCt 522, 
62) L. ‘ed. 1182. [rev -45. App. (D. ,C.) 
260]. 

Ba; Supreme Rat As Ne 
Behrend, supra. 

59. Walsh v. Sovereign Camp W. 
O. W., 148 Mo. A. 179, 127 SW 645. 

fa] Tlustration.—Where a_bene- 
fit order, sued on a certificate by the 
beneficiary named therein, pleaded 
that the member attempted to change 
the beneficiary by making the certifi- 
eate payable to his children instead 
of his wife, and asked that the wife 
be named as beneficiary in the origi- 
nal certificate and the curator of the 
children interplead, and the wife 
averred that at the time of the at- 
tempted change the member was not 
of sound mind, and the curator 
claimed the certificate by virtue of 
the attempted change of beneficiaries, 
the cause became a suit in equity, 
and the controversy must be deter- 
mined according to equitable princi- 
ples. Walsh v. Sovereign Camp _W. 
O, W., 148 Mo. A. 179, 127 SW 645. 

60. Brown v. Modern Woodmen of 
America, 97 Kan. 665, 156 P 767, LRA 
1916E 588. 

61. Irregular substitution of bene- 
ficiary as assignment of certificate 
see supra § 55. 

Mode and sufficiency of assignment 
of certificate see supra § 5d. 

62. Ark.—Sovereign Camp W. O. 
W. v. Israel, 117 Ark. 121, 173 SW 
855; Carruth v. Clawson, 97 Ark. 50, 
133 SW 178. f 

Jl).— Fraternal Tribunes v. Teutsch, 
170° I. A. 47. i 

Ind.—Heinzman v. Whiteman, 81 
Ind. A. 29, 139 NE 329, 331 [cit Cyc]. 

Towa.—Hirschl v. Clark, 81 Iowa 
200, 47 NW 78, 9 LRA 841. 

Minn.—Schoenau v. Grand Lodge 
A. O. U. W., 85 Minn, 349,.88 NW 999; 
Finch v. Grand Grove U. A. O. D., 
60 Minn. 308, 62 NW 384. 

Mo.—Masonic Benev. Assoc. Vv. 
Bunch, 109 Mo. 560, 19 SW 25. 

N. J.—Buckley v. Ellsworth Camp 
No. 32 S. V., 93 N. J. L. 450, 108 A 
221, 

N. Y.—Fink v. Delaware, etc., Mut, 
Aid Soc., 57 App. Div. 507, 68 NYS 
80 [rev on other grounds 171 _N. Y. 
616, 64 NE 506]; Collins v. Collins, 
30 App. Div. 341, 51 NYS 922. 

@Oh.—Lentz.,y: Fritter,, 92°. Oh., St, 

10 NE 6387. 
ae Te rtnanes v. Hunter, 100 S. C. 

7, 84 SE 180. 

Be. aueltion: v. Supreme Lodge 
Ke -& Li Hy 165. Wis. 9291,,,162.. NW 
346. 

Ont.—Leavitt v. Spaidal, 45 Ont. L. 
611, 16 OntWN 271, 49 DomLR 245. 

[a] Rule applied.—Where a mem- 
ber of an association, which had no 
restrictions as to change, wrote a 
letter directing the policy to be 
changed to his wife, the substitution 
was complete, even though the letter 
was received only on the day of his 
. Carruth vy. Clawson, 97 Ark. 
50, 188 SW 178. 

[b] An application for renewal of 
ificate which states that 
the benefit is “payable to my estate” 
is sufficient to annul a previous des- 
ignation. Leavitt v. Spaidal, 45 Ont. 
bL. 611, 16 OntWN 271, 49 DomLR 


45. : 
a {c] Change held ineffective. — 


Council 
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Where 


Boettcher v. Schleswig-Holsteiner 
Gegenseitiger Unterstuetzungs Ve- 
rein, 187 Ill. A...11; 

63. Cal.—Garrett v. Garrett, 31 
Cal. A. 173, 159 P 1050. 

Ga.—Smith y. Locomotive Engi- 
neers’ Mut. L., ete., Ins. Assoc., 138 
Ga. 717; 76 SE 44, 

Ill.—Modern Woodmen of America 
v. Seott, 201-Tll. A: 144. 

Iowa.—Holden vy. Modern Brother- 
hood of America, 151 Iowa 673, 132 
NW 329. 

Kan.—Bishop v. Roberts, 104 Kan. 
181, 178 P 409. 

Mich.—Union Mut. Assoc. v. Mont- 
gomery, 70 Mich. 587, 38 NW 588, 14 
AmSR 519. 

Mo.—Coleman v.. Supreme Lodge 
K. H., 18 Mo. A. ‘189. 

N. Y.—Murphy v. Metropolitan St. 
R. Assoc., 25 Misc. 751, 55 NYS 620. 

N. C.—Wooten y. Grand United Or- 
der of Odd Fellows, 176 N. C. 52, 96 
SE_ 654. : 

Okl.—Janeway y. Norton, 61. Okl. 
185, 160 P 908, 909 [quot Cyc]. 

Pa.—Bell vy. Police Beneficiary As- 
soc., 270. Pa. 407, 113 A 417. 

S. D.—Stemler v. Stemler, 31 S. 
D. 595, 141 NW 780. 

Tex.—Boliman y. Supreme Lodge 
Ree Hea (Civ, VAC) bans Wo: pee: 

[a] Regulations held reasonable. 
—(1) A by-law providing that “Any 
member may change the beneficiary 
designated ... upon application in 
writing ... stating to whom he de- 
sires such benefits paid, the surren- 
der of his old certificate, and the pay- 
ment of a fee of one dollar,” is a rea- 
sonable regulation of the right of the 
member to exercise the power of ap- 
pointment of the beneficiary when- 
ever and so often as he _ pleases. 
Union Mut. Assoc. y. Montgomery, 70 
Mich. 587, 592, 38 NW 588, 14 Am 
SR 519. (2)-So a constitutional pro- 
vision authorizing the society to 
withhold its consent to the member’s 
designation of one not a relative as 
a substituted beneficiary until the 
member gives good reasons for the 
substitution is not unreasonable as 
enabling the association to make an 
arbitrary denial of a member’s rights. 
Murphy v. Metropolitan St. R. Assoc., 
25 Mise. 751, 55 NYS 620. “(3) And 
by-laws requiring a member desiring 
to change the beneficiary to surren- 
der his certificate, to pay a fee, and 
to receive a new one, and providing 
that no change could be made by 
will, and that, in case of the death 
of the beneficiary before insured and 
failure of the latter to secure a new 
certificate, the benefit should go to 
his heirs, are valid regulations. Boll- 
man vy. Supreme Lodge K. H., (Tex. 
Civ. A.) 538 SW 722. 

{b] Regulations held unreason- 
able.—Under Iowa Code § 1789, au- 
thorizing a change of beneficiary at 
the pleasure of insured, a by-law 
requiring the consent of the asso- 
ciation to a change of beneficiary is 
invalid.’ Garrett v. Garrett, 31 Cal. 
A. 178, 159 P 1050. 

Reasonableness of regulations gen- 
erally see supra § 26. 

64. Ariz.—McLennan y. McLennan, 


Iowa.—Hull vy. Brotherhood of 
American Yeomen, 199 Iowa 356, 202 

W 6. 

Mass.—McCarthy v. Supreme Lodge 
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and Change of Designation®'—a. General Rules. 
In the absence of any regulations in the statutes 
or the charter or laws of the society concerning 
the mode of changing beneficiaries, a change may be 
made in any way the member may choose, so long as 
he expresses a clear intent to make the change.® 
However, the society has power to make reasonable 
regulations as to the mode in which a change of 
beneficiaries shall be made,®? and if a mode of 
change is prescribed, either in its laws or in its 
certificates of membership, that mode is exclusive 
of all others,®* and must as a rule be followed,® 


N. E. O. P., 158 Mass. 314, 26 NE 
866, 25 AmSR 6387, 11 LRA 144. 

Mo.—Londry +. Sovereign Camp W. 
O. W., 140 Mo, A. 45, 124 SW 530. 

N. Y.—Fink v. Fink, 171:N. Y¥. 616, 
64 NE 506 [rev 57 App. Div. 507, 68 . 
NYS 80]. 

Pa.—Brown v. Ancient Order of 
eed Workmen, 208 Pa. 101, 57 A 

Tex.—Flowers vy. Sovereign Camp 
Ns O. W., 40 Tex. Civ. A. 593, 90 SW 
oO ° 

65. U. S.—Hotel-Men’s Mut. Ben, 
Assoc, v. Brown, 33 Fed, 11. 

Ark.—Wilkes v. Hicks, 124 Ark. 
192, 186 SW 830; Beasely v. Mutual 
Aid Assoc., 94 Ark. 499, 127 SW 974. 

Colo.—Rose v. Brotherhood of Lo- 
comotive Firemen, etc., 80 Colo. 344, 
251 P 537; Finnell v. Franklin, 55 
Colo, 156, 134 P 122; Rollins v. Mc-’ 
Hatton, 16 Colo. 203, 27 P 254, 25 
AmSR 260. 

Ga.—Bennett v. Rosborough, 155 
Ga. 265, 116 SE 788, 26 ALR 1397; 
Page v. Bell, 146 Ga. 680, 92 SE 54. 

Hawaii.—Farias v. Farias, 23 Ha- 
wali 412. 

Ill.—Killion v. Modern Woodmen of 
America, 202 Ill. A. 525; Modern 
Woodmen of America v. Scott, 201 Ill. 
A. 144; Hodalski v. Hodalski, 181 Tl. 
vi oe Gordon v. Gordon, 117 Ill. 

Ind.—Mason v. Mason, 160 Ind. 191, 
65 NE 585; Holland v. Taylor, 111 
Ind. 121, 12 NE 116; Presbyterian 
Mut. Assur. Fund v. Allen, 106 Ind. 
593, 7 NE 317; Heinzman v. White- 
man, 81 Ind. A. 29, 139 NE 329; Mod- 
ern Brotherhood of America y. Mat- 
kovitch, 56 Ind. A. 8, 104 NE 795. 

Iowa.—Hull vy. Brotherhood of 
American Yeomen, 199 Iowa 356, 202. 
NW 6; Holden v. Modern Brotherhood 
of America, 151 Iowa 673, 132 NW 
329; Wendt v. Iowa Legion of Honor, 
72 Iowa 682, 34 NW 470; Stephenson 
bis Stephenson, 64 Iowa 534, 21 NW 

Kan.—Hurd v. Penn Mut. L. Ins, 
Co., 106 Kan. 45, 186 P 998; Pilcher 
v. Puckett, 77 Kan. 284,'94 P 132, 
17 LRANS 1083. 

Me.—Grand: Lodge A. O. U. W. vy. 
Martin, 118 Me. 409, 108 A 355; Grand 
Lodge A. O. U. W. v. Edwards, 111 
Me. 359, 89 A 147. : 

Md.—Daly vy. Daly, 138 Md. 155, 113 
A 643. : i 

Mass.—Clark v. Supreme Council R. 
A., 176 Mass. 468, 57 NE 787; Mc- 
Carthy v. Supreme Lodge N. E. O. P., 
153 Mass. 314, 26 NE 866, 25 AmSR 
637, 11 LRA 144. 

Mich.—Maccabees v. Wilber, 217 
Mich, 28, 185 NW 744. 

Minn.—Tierney v. Modern Wood- 
men of America, 124 Minn. 540, 145 
NW 390; Hughes v. Modern Woodmen 
of America, 124 Minn. 458, 145 NW 
387; Vanasek y. Western Bohemian 
Fraternal Assoc., 122 Minn. 273, 142 
NW 333, 49 LRANS 141, AnnCas 
1914D 1123; Finch v. Grand Grove 
U. A. O. D., 60 Minn, 308, 62 NW 384. 

Mo.—St. Louis Police Relief Assoc. 
v. Strode, 103 Mo. A. 694, 77 SW 1091; 
Hofman v. Grand Lodge B. L. Hf 
73 Mo. A. 47; Head v. Supreme’ Coun- 
cil C. K. A., 64 Mo, A. 212; Coleman 
Vv. ah etre Lodge K. H., 18 Mo, A, 
189. 

Nebr.—Hubler v. Modern Woodmen 
of America, 112 Nebr. 1, 198 NW 448. 
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at least substantially,®* in order to effect a substi- 
tution of beneficiaries, in the absence of anything 
amounting to waiver or estoppel on the part of the 
society.°7 

Unexecuted intent or agreement. An unexecuted 
intent to substitute a new beneficiary is not equiva- 
lent to an actual substitution,®® even though the 
certificate is delivered to the person attempted to 
be substituted ;° nor does an unexecuted agreement 
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to substitute a person as beneficiary entitle him to 
the benefits,7° even though he pays subsequent dues 
and assessments in reliance thereon.) On the other 
hand it has been held that, where a member agrees 
for a sufficient consideration to substitute a_per- 
son in place of the original beneficiary such per- 
son has an equitable claim to the fund as against 
the original beneficiary, although the wpe aoe dies 
before the substitution is actually made.’?- So it 


N. H.—Eastman vy. Provident Mut. 
Relief Assoc., 62 N. H. 555. 
N. J.—Grand Lodge A. O. U. 
Vv. ae 63 N. J. Eq. 692, 53 A th 
‘N. Y.—Thomas vy. Thomas, 131 N. 


Y. 205, 30 NE 61, 27 AmSR 582; Or- 
cutt v. Modern Woodmen of America, | 


213 App. Div. 530, 210 NYS 609; Fink 
_v. Delaware, ete., Mut. Aid Soc., 57 
App. Div. 507, 
other grounds 171 N. Y. 616, 64 NE 
506]; Wilson v. Bryce, 43 App. Div. 
491, 60 NYS 132; Ireland v. Ireland, 
42 ‘Hun 212, -5 NYSt 89; Woodbury 
v. Schroeder, 116 Misc. 673, 191 NYS 
513; Smith v. Harman, 28 ‘Misc. 681, 
59 "NYS. 1044; Renk’ y. 
Lodge, 2 Dem. Surr. 409. 

N. C—Pollock v. Household 
Ruth, 150 N. C. 211, 63 SEH 940. 

Ok i.—Janeway vy. Norton, 61 Okl. 
185, 160 P 908, 909 [quot Cyc]; Mod- 
ern Woodmen of America vy, ‘Terry, 
153 P.1124. 

Pa.—Bell v. Police Beneficiary As- 
soc., 270 Pa. 407, 113 A 417; Grant 
Vv. BMaires, 253 Pa... 232,97 ;.A 10605 
Masonic Mut. Assoc. v. Jones, 15 
Pa. 107, 26 A 255; National Mut. Aid 
Soc. yv. Lupold, 10i Pa, 111; Vollman’s 


of 


App., 92 Pa. 50; Downing v. Down- 
ing, 82 Pa. Super. 220; Siglar v. 
Ivancho, 60 Pa. Super. 431; Stark v. 


Byers, 24 Pa. Co. 517. 
Tenn.—Davis v. Davis, 
520, 190 SW 459. 
Tex.—Anderson v. Grand Lodge U. 
B. F., (Civ. A.) 248 SW 461; Wooden 
v. Wooden, (Civ. A.) 116 SW 627, 629 


136 Tenn. 


(cit Cyc]; Gray v. Sovereign Camp 
W.. O. .W.,..47 Tex. Civ. -A. 609, 106 
SW 176. 


Utah.—Sterling v. Head Camp Pa- 
cific Jurisdiction W..O. W., 28 Utah 
HO bd 2026,,180) “eyo Dy ol WL0. 

Va:i—Pettus v. Hendricks, 113. Va. 
326, 74 SH 191. 

Wash. —Vilda v. Head Camp Pacific 
Jurisdiction W. O. W., 113 Wash. 423, 
194 P 395. 

Wis.—Suelflow v. Supreme Lodge 
K. & L. H., 165 Wis. 291, 162 NW 
346; Ormond vy, McKinley, 163 Wis. 
205, 157 NW 786; Dean y. Dean, 162 
Wis. 303, 156 NW 135; Faubel v. 
Eckhart, 151 Wis, 155, 188 NW 615. 
Eing.—Bennett v. Slater, [1899] 1 
Cap 18 er ie \ 

Man.—Re Richardson, 30 Man. 158, 
one DomLR 59, [1919] 3 WestWkly 
666. 

Ont.—Fidelity Trust Co. v. Buch- 
ner, 26 Ont. L. 367, 3 OntWN 1208, 
22 OntWR (2,05 DomLR 282; Re Cay- 
ley, 11 OntWN 286. 

And see cases infra § 163. 

[a] Motive of member disregard- 
ing requirements.—It is immaterial 
what motive induced the member to 
disregard the prescribed mode of 
change, or that he failed to comply 
therewith because he failed to under- 
stand his contract with the society. 
Sterling v. Head Camp Pacific Juris- 
diction W. O. W., 28 Utah 505, 526, 
80. P 375, 1110. 

66. See cases supra note 65; and 
infra this note. 

[a] Substantial compliance with 
the provisions of the soctety’s laws 
or certificates (1) is necessary on the 
one hand (McLennan vy. McLennan, 
(Ariz.) 240 P 339; Sovereign Camp W. 
O. W. v. Israel, 117 Ark. 121, 173 SW 
855; Conway v. Supreme Council c. 
K. foe Asie Cal: 437,63 sR 727: Bar- 
boza v. Conselho Supremo Da Irman- 
dade Do Divino Espirito Santo Do 


68 NYS 80 [rev on 


Herrman 


Estado Da California, 43 Cal. A. 775, 
185 P 1028; Supreme Lodge F. B. 
Vv. (Price, Oth Cal, A. 607, 150 P 803; 
Knights’ of Columbus vy. Curran, 91 
Conn. 115, 99 A 485; Allison vy. Broth- 
erhood of R. Trainmen, 34 Ida. 488, 
201 P 838; Delaney v. Delaney, 175 
ThH.. 187; 51 NE 961 [att..7.0) - LISA. 
130]; Hadley v. Modern Woodmen of 
America, (Mo. A.) 205 SW 101; Lon- 
dry v. Sovereign Camp W. O. W., 140 
Mo. <A. 45, 124 SW _ 530; Ables_ v. 
Ackley, 133 Mo, A. 594, 113 SW 698; 
Grand Lodge A. O. U. W. v. O’Mal- 
ley, (114 ‘Mo. A. 291, 89. SW 68; 
Knights of Maccabees of World v. 
Sackett, 34 Mont. 357, 86 P 423, 115 
AmSR 532; Fink v. Fink, 171 N. Y. 
616, 64 NH "506; Burke vy. Kiekebusch, 
205 App. Div. 503, 199 NYS 663; Ar. 
nold v. Newcomb, 104 Oh. St. 578, 136 
NE 206; Independent Order of Forest- 
ers v. Keliher, 36 Or, 501, 59 P 324, 
1109, 60 P 568, 78 AmSR 785; Stem- 
ler v. Stemler, 31 S. D. 595, 141 NW 
780; Flowers V. Sovereign Camp Ww. 
oO. W., 40 Tex. Civ. A. 593,90 SW 
526; Modern Woodmen of America v. 
Headle, 88 Vt..37, 90 A 8938, LRA 
1915A 580; Seffens v. Carisch, 190 
Wis. 144, 308 NW 905), (2) and on 
the other hand is sufficient (Sover- 
eign, Camp. W.. O.; W:y,, Israel, 117 
Ark, 121, 173 SW 855; Garrett v. Gar- 
rett, 31 Cal. A. 173,159 P1050; ‘Smith 


v. Locomotive Engineers’ Mut. L., 
ete.,, Ins. Assoc., 138. Ga,.717, 76 SE 
44; Supreme Council R. A. v.. Huck- 


ins, 166, zl, A. 555, (Catholic. Ben. 
Assoc, v.' Priest, 46 Mich. 429, 9 NW 
481; Schoenau v. Grand Lodge A. O. 
U. W., 85 Minn. 349, 88 NW 999; 
Grand "Lodge A. O. U. W. v. McFad- 
den, 213 Mo. 269, 111 SW 1172; Hen- 
derson. v. Modern Woodmen of* Amer- 
ica, 163 Mo. A. 186, 146° SW 102; 
Walsh v. Sovereign Camp WO We. 
148 Mo. A. 179, 127 SW 645; Grand 
eee A SUOe MWh VV, sive O’Maliey, 114 
Mo. 191, 89 SW 68; Brooklyn Trust 
Co. ms ‘Seventh Regiment Veteran, etc., 
League, 113 App. Div. 717, 99 NYS 
248; Wooten v. Grand United Order 
of Odd Fellows, 176 N. C. 52, 96 SE 
654; Mutual Ben. Dept. O. R. G vy. 
Bland, 24 Oh. Cir. Ct. N, S. 169; EHar- 
léy ovo. Manley ico “Ob, ‘Cir. Ot. aN. 0: 
71, 23 Oh, Cir. Ct. 618; Supreme Home 
ATO. Fs SVaaerice, (Tex. Civ. A.) 274 
SW 1019 [aff (Common. A.) 285 SW 
310]; McGowan v. Supreme Court I. 
O. Ee, 104 Wis. 173, 80 NW 608). 

67. See infra § 167. 

68. Cal_—McLaughlin v. McLaugh- 
ti 104 Cal. 171, 37 P 865, 48 AmSR 


Ga.— Smith v. Locomotive Engi- 
neers’ Mut, L., etc., Ins. Assoc., 138 
Ga. 717, 76 SE 44 [eit Cyar, 

EU: —Hig hland y. Hiehiena’ 109 Il. 
366 [aff i3 HT. A. 510]. 

Iowa.—Holden vy. Modern Brother- 
hood of America, 151 Iowa 678, 132 

Harden, 


NW 329. 

Ky.—Harden y. 191 Ky. 
331, 230 SW 307, 17 ALR 576. 

Mich,—Franken v, Supreme Court 
I. .0, F., 152 Mich. 502, 116 NW 188: 

Minn.—Vanasek y. Western Bohe- 
mian Fraternal Assoc., 122 Minn. 273, 
279, 142 NW 333, 49 LRANS 141} 
AnnCasl914D 1123 [cit Cyc]. 

N. C.—Wooten v. Grand he Or- 
der of Odd Fellows, 176 N. C. 52, 96 


SE 654. 
136 Tenn. 


Tenn.—Davis v. Davis, 
520, 190 SW 459, 
Tex.—Wooden v. Wooden, (Civ. A.) 


116 SW 627. 
Ont.—Simmons y. Simmons, 24 Ont. 
2 


{a] Thus (1) where’ a member, 
without complying with the rules of 
the association, merely expressed in 
writing her desire: to change the 
beneficiary, there was nothing which 
would justify a court of equity in 
executing the desire or intention 
manifested by the writing. Supreme 
Lodge F. B. v. Price, 27 Cal. A. 607, 
150 P 803. (2) Where a member, 
just before his death, expressed to 
his wife, the beneficiary, the desire 
that his mother should have half the 
proceeds of the certificate, and asked 
his wife what she had to say about 
it, whereupon she said merely, ‘“‘Do 
as you please about it,’ without 
more, there being no direction or sug- 
gestion that anyone should see to 
the assignment or change in the bene- 
ficiary in accordance with insured’s 
wish, there was no valid gift or 
change of beneficiary. Harden v. 
Harden, 191 Ky. 331, 230 SW 307, 17 
ALR 576. 

69. Colo.—Rollins v. McHatton, 16 
Colo. 203, 27 P 254, 25 AmSR 260. 

: Ill.—Gordon v. Gordon, 117 Ill. A. 
1. 

Ind.—Farra v. Braman, 171 Ind. 
529, 86 NE 843. 

Minn.—Vanasek v. Western Bohe- 
mian Fraternal Assoc., 
273, 279, 142 NW 333, 49 LRANS 141, 
AnnCasi914D 1123 [cit Cyek 

Mo.—Hadley v.- Modern Woodmen 
of America, (A.) 205 SW 101. 

N. —Fagan v. Eagan, 
Div. 253, 68 NYS 777. 

N. C.—Smith v. Supreme Council R. 
A., 127 N. C. 138,37 SH 159. 

Tenn.—Davis y. Davis, 136 Tenn. 
529, 190 SW 459. 

Ont.—Simmons v. 


58 App. 


Simmons, 24 Ont, 


662. 
70. Smith v. Locomotive Engi- 
neers’ Mut. L., ete., Ins. Assoc., 138 


Ga. 717, 76 SE 44; Clark v. Supreme 
Council R. A., 176 Mass. 468, 57 NE 
787; Faubel v. Eckhart, 151 Wis. 155, 
138 NW 615. 

[a] Illustration.—Where a mem- 
ber agreed that if a woman would 
marry him she should be made the 
beneficiary, but never did anything 
to carry out the contemplated change 
of beneficiary, but wrote to her after 
marriage that he had requested the 
change to be made, the beneficiary 
named in the certificate was entitled 
to the benefit as against the widow. 
Smith v. Locomotive Engineers’ Mut. 
L., etc., Ins. Assoc., 138 Ga. 717, 76 
SE 44. 

71. Clark y. Supreme Council R. 
A., 176 Mass. 468, 57 NE 787; Ables 
v. Ackley, 133 Mo. A. 594, 113 SW 
698; Eagan v. Eagan, 58 ‘App. Div. 
253, 68 NYS [77 

72. Dell v. Varnedoe, 148 Ga. 91, 
95 SE 977; Brown vy. Modern Wood- 
men of America, 97 Kan, 665, 156 P 
767, LRA1916E 588; Brett v. Warnick, 
44 Or, 511, 75 P 1061, 102 AmSR 639; 
Pennsylvania R. Co. v. Wolfe, 203 Pa. 
269, 52 A 247, 

[a] Tllustrations. — (1) A mem- 
ber’s agreement to change benefi- 
ciaries in consideration of funds ad- 
vanced may preclude the original 
beneficiary from claiming the pro- 
ceeds aS against the person advanc- 
ing funds, although a change of bene- 
ficiaries was not completed in ac- 
cordance with the constitution and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


122. Minn. . 


a 
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has been held that, where a member delivered to 
his wife a certificate payable to his father, and 
declared his intention that she should have the pro- 
ceeds, there was a valid change of beneficiary, al- 
though the member died before the change was 
formally completed.72 

identifying new beneficiary. To give effect to a 
ehange of beneficiary the new béneficiary must of 
course be definitely identified.** The new benefi- 
ciary is sufficiently identified, however, if the appli- 
cation requests that the beneficiary be changed so 
as to provide for payment to a person to. be named 
in the member’s will, if a beneficiary is afterward 
designated by name in the will;7> but if no benefi- 
Clary is subsequently named there is no valid 
change.’° Where a member requested the society 
to substitute his executors as beneficiaries, the fact 
that the executors were not named in the request 
does not render the substitution invalid, since they 
ean be identified by the will to which the member 
referred in his request for the change."7 

What constitutes ‘‘change’’ of beneficiaries. A 
change of beneficiaries within the meaning of a 
benefit society’s laws regulating the mode of change 
refers to the act of naming and specifying some 
other person or persons in the place of those previ- 
ously designated,’® and if no beneficiary is desig- 
nated by name in the certificate when it is issued, 
although it provides that, in case no designation ‘is 
made the benefit shall be paid to the member’s heirs 
or legatees, the subsequent designation of a benefi- 
clary by name is an original designation, which need 
not be made in the manner prescribed for changing 
beneficiaries.”® Nor is there a ‘‘change’’ of benefi- 
by-laws. Brown v. Modern Woodmen 


or America, 97 Kan. 665, 156 P 767, 
LRAI1916E 588. (2) Where a member 
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name in his will, and the certificate 
was issued accordingly, but no x 
ficiaries were ever designated by will 
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ciaries where the original beneficiary is dead at 
the time a new beneficiary is named.®° 

Construction of provisions. The mode of chang- 
ing beneficiaries is determined by a construction of 
the contract itself and pertinent statutes, together 
with the valid laws of the society.8! If the regu- 
lations as to the mode of changing beneficiaries are 
ambiguous, that construction wiil be given to them 
which is most favorable to the rights of the mem- 
ber.8? A provision regulating the mode of chang- 
ing beneficiaries, not referring to a change on the 
death of the original beneficiary, applies only to 
a change from one living beneficiary to another.8* 

Conflict of laws. Where a policy is issued in the 
jurisdiction of the society’s domicile to. a member 
residing there, the mode of changing beneficiaries 
will be governed by the laws of that jurisdiction, 
and not by the laws of the jurisdiction where the 
member resided at the time of the change.®4 

Retrospective operation of statute. A statute re- 
lating to the method of changing beneficiaries does 
not apply to the subsequent change of a beneficiary 
in a certificate issued before it was enacted.®° 

Completion of substitution during member’s life- 
time. In order to divest the rights of the original 
beneficiary the substitution of a new beneficiary 
must ordinarily be completed in the lifetime of the 
member,®® since on his death the beneficiary’s rights 
become vested.§’ But this rule does not apply where 
only formal ministerial acts on the part of the 
society remain to be done after the member’s death 
in order to complete the change.®® 

[§ 163] b. Particular Requirements.2® The re- 
quirements which must be complied with to render 
hood of America, 151 Iowa 678, 132 


NW 329; Shuman v. Ancient Order of 
United Workmen, 110 Iowa 642, 82 


bene- 


agreed to substitute a woman, as 
beneficiary in consideration of her 
promise to marry him, and_ such 
promise was performed, the wife was 
entitled to the proceeds of the cer- 
tificate as against the original bene- 
ficiary, although no substitution was 
actually made.. Pennsylvania R. Co. 
v. Wolfe, 203 Pa. 269, 52 A 247; 
Broadrick v. Broadrick, 25 Pa. Super. 


Lockett, 80 SW 
And see infra 


Lockett v. 
26 KyL 300. 


74. Mason vy. Mason, 160 Ind. 191, 
65 NE 585. 

[a] Tlustration.—Where the reg- 
ulations provided that an applicant 
might, in his application or subse- 
quently, designate a beneficiary other 
than a relative, and that benefits 
should be payable only to the benefi- 
ciary designated in the application, 
if living, there was no change of 
beneficiary, where a supplementary 
application provided for none, and the 
new certificate issued on surrender 
of the old one did not specify a bene- 
ficiary, although the member at the 
time declared another his beneficiary, 
and delivered the new certificate to 
her. Mason v. Mason, 160 Ind. 191, 
65 NE 585. 

75. Brooklyn Trust Co. v. Seventh 
Regiment Veteran, etc., League, 113 
App. Div. 717, 99 NYS 248. 

Change of beneficiary by will see 
infra § 165. 

Designation of beneficiary by will 
see supra § 151. ; 

76. Grace v. Northwestern Mut. 
Relief Assoc., 87 Wis. 562, 58 NW 
1041, 41 AmSR 62 (where a member 
applied for change of beneficiary, 
stating that the former certificate 
was thereby returned and surren- 
dered for the purpose of the appli- 
eation, and that the association 
should forward a new certificate 
payable to such persons as he might 


or otherwise). 

77. Bowman y. Moore, 87 Cal. 306, 
25 P 409. 

78. Hanson v. Minnesota Scandi- 
navian Relief Assoc., 59 Minn. 123, 
60 NW 1091; St. Louis Police Relief 
Assoc. v. Tierney, 116 Mo. A. 447, 91 
SW 968; Shryock v. Shryock, 50 Nebr. 
886, 70 NW 515. 

79. Hanson vy. Minnesota Scandi- 
navian Relief Assoc., 59 Minn. 123, 
60 NW 1091; Shryock v. Shryock, 50 
Nebr. 886, 70 NW 515 (where the 
certificate provided: “It is my will 
that the benefit fund named in this 


certificate be paid to legal 
heirs’’). 
80. Brotherhood of Locomotive 


Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. 

81. Arnold vy. Newcomb, 104 Oh. 
St. 578, 1386 NE 206. 

Statutes and laws of the society as 
constituting part of the contract gen- 
erally see supra §§ 25-43. 

82. Finch v. Grand Grove U. A. O. 
D., 60 Minn. 308, 62 NW 384; Brother- 
hood of Locomotive Firemen, etc. v. 
Ginther, 35 Wyo, 244, 248 P 852, 252 
P 1026. 

Generally see supra 

83. Quest vy. Grand 
& E., 280 Ill. A. 221. 

84. Re Baeder, 36 Ont. L. 30, 9 
OntWN 88, 462, 28 DomLR 424, 

85. Voigt v. J<ersten, 164 Ill. 314, 
45 NE 543 [aff 61 Ill. A. 42]; Moan 
v. Normile, 37 App. Div. 614, 56 NYS 
33 


cy 

86. Ark.—Wilkes y. Hicks, 124 
Ark, 192, 186 SW 830. 

Ida.—Allison vy. Brotherhood of R. 
Trainmen, 34 Ida. 488, 201 P 838. 

Ill.—Myers v. Modern Woodmen of 
America, 205 Ill. A. 45; Hodalski v. 
Hodalski, 181 Ill. A. 158; Gordon vy. 
Gordon, 117. Ill. A, 91. 

Iowa.—Hayden v. Modern Brother- 
hood of America, 173 Iowa 295, 155 
NW 8380; Holden y. Modern Brother- 


§ 21. 
Lodge B. L. F. 


NW 331. 

Kan.—Bishop y. Roberts, 104 Kan. 
181, 178 P 409. 

Minn.—Tierney vy. Modern Wood- 
men of America, 124 Minn, 540, 145 
NW 390; Hughes v. Modern Wood- 
men of America, 124 Minn. 458, 145 
NW 387. 

Mont.—Knights of Maccabees _ of 
World v. Sackett, 34 Mont. 357, 86,P 
423, 115 AmSR 582. 

Nebr.—Counsman vy. Modern Wood- 
men of America, 69 Nebr. 710, 96 NW 
672, 98 NW 414. A 

N. Y.—Fink v. Fink, 171 N. Y. 616, 
64 NE 506 [rev 57 App. Div. 507, 68 
NYS 80]; Hoff v. Supreme Lodge K. 
P., 98 Mise. 61, 161 NYS 1012 [aff 
175 App. Div. 40, 161 NYS 520 (aff 
222 N. Y.° 6138 mem, 118 NE 1062 
mem) ]. 

Okl.—Janeway v. Norton, 61 Okl. 
185, 160 P 908, 909 [quot Cyc]. 

Or.—Stringham v. Dillon, 42 Or. 63, 
69 P 1020; Independent Order of For- 
esters y. Keliher, 36 Or, 501, 59 P 
324, 1109, 60 P 568, 78 AmSR 785. 

Pa.—Hamilton v. Royal Arcanum, 
189 Pa. 2738,:42 A 186. ; 

S. D.—Sheffield v. Modern Wood- 
men of America, 44 S. D. 472, 184 NW 
239; Stemler vy. Stemler, 31 8S. D. 
595, 141 NW 780. 

Tex.—Flowers v. Sovereign Camp 
bss O. W., 40 Tex. Civ. A, 593, 90 SW 
526. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

W. Va.—Hamilton vy. McLain, 83 W. 
Va. 433, 98 SE 445. 

Waiver by society after death of 
member of conditions as to change 
of beneficiaries see infra § 167. 

87. See cases Supra note 86; and 
see generally supra § 134. 

88. See infra § 164. 

89. Cross references: 
Reasonableness of requirements see 

supra § 162, 
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a change of beneficiaries effective under the rules 
stated above®® vary in different societies. 
to. the society is not essential to a valid substitu- 
tion of beneficiaries unless required by the certifi- 
cate or the laws of the society,®°? and hence a sub- 
stitution will be sustained, although notice thereof 
was not given or received by the society until after 
But the rules of fraternal 


the member’s death.®? 


Waiver of compliance with require- 

ments see Supra § 167. 

Who may question sufficiency of 

change see infra § 166. 

90. See supra § 162. 

91. See cases infra this note; and 
note 92 et seq. 

{a] Substitution in presence of 
officers.—A requirement that the 
revocation of a certificate and direc- 
tion for substitution of beneficiary 
must be in the presence of certain 
officers of the association is not 
solely for the benefit, of the associa- 
tion, but is a material and substantial 
requirement, without conformity to 
which, or waiver by the member dur- 
ing his lifetime, no substitution of 
the beneficiary can be legally effected. 
Grand Lodge A. O. U. W. v. Martin, 
118 Me. 409, 108 A 355. 

[b] Affidavit of member.—In view 
of Vernon’s Sayles Ciy. St. Annot, 
(1914) art 4832, authorizing change 
of beneficiaries ‘in accordance with 
the laws, rules or regulations of the 
society,” an attempted change of 
beneficiary by issuance of a new cer- 
tificate, naming the member’s estate 
instead of his wife as beneficiary, on 
affidavit that the original certificate 
was lost, without affidavits of the 
member and two witnesses, that his 
wife had abandoned or failed or neg- 
lected to minister to him, as required 
by the by-laws of the society, was 
ineffectual and did not cancel the 
first certificate. Anderson vy, Grand 
Lodge U. B. F., (Tex. Civ. A.) 248 
Sw 461. 

{c] Waiver of rights of original 
beneficiary.—Where the constitution 
required a member applying for a 
change to waive for himself and 
beneficiary all rights under the cer- 
tificate, a change of beneficiary could 
not be made on an application of the 
member which failed to waive the 
rights of the original beneficiary. 
Flowers v. Sovereign Camp W. O. W., 
40 Tex. Civ. A. 593, 90 SW 526. 


92. See cases infra note 93. 
93. Estes v. Local Union No. 43 
Ui, be Chea... 90 “Conn. A269 ba ik 


326; Hirschl v. Clark, 81 Iowa 200, 
47 NW 78, 9 LRA 841. 

94 Grand Lodge C. A. F. & A. M. 
v. Goodwin, 204 Ala, 213, 85 S 553. 


95. Ark.—Longer vy. Carter, 102 
Ark. 72, 143 SW 575. 

Iowa.—Stephenson v. Stephenson, 
64 Iowa 534, 21 NW 19. 

Mich.—Maccabees v. Wilber, 217 


Mich. 28, 185 NW 744. 

Minn.—Knappen y. Locomotive En- 
gineers’ Mut. L., etc., Ins. Co., 166 
Minn, 328, 207 NW 641. 

Okl.—Janeway v. Norton, 61 Okl. 
185, 160 P 908, 909 [quot Cyc]. 

Or.—Independent Order of Forest- 
ers vy. Keliher, 36 Or. 501, 59 P 324, 
1109, 60 P 568, 78 AmSR 785. 

Pa.—Hamilton v. Royal Arcanum, 
189 Pa. 2738, 42 A 186. 

Wash.—Vilda v. Head Camp Pacific 
Jurisdiction W. O. W., 113 Wash. 
423, 194 P 395, 

[a] Application for change held 
sufficient. — Modern Woodmen of 
America v. Terry, (Okl.) 153 P 1124, 

{b] Informal note addressed to 
society is insufficient. Independent 
Order of Foresters v. Keliher, 36 Or, 
501, 59 P 324, 1109, 60 P 563, 78 Am 
SR 785. 

[c] Change becomes effective at 
date of application under the laws 
of some societies, and does not de- 
pend on any action thereafter to be 
taken by the society. Knappen v. 
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Notice 


Locomotive Engineers’ Mut. L., etc., 
Ins. Co., 166 Minn. 328, 207 NW 641. 

96. Ala.—Slaughter v. Slaughter, 
186 Ala. 302, 65 S 348. 


Cal.—Bowman v. Moore, 87 Cal. 
306, 25 P 409. 
Ind.—Farra v. Braman, 171 Ind. 


529, 86 NE 843. 

Me.—Grand Lodge A. O. U. W. Vv. 
Martin, 118 Me. 409, 108 A 355. 

N. J.—Pennsylvania R. Co. v. War- 
ren, 69 N. J. Eq. 706, 60 A 1122. ° 

Tex.—Phillips v. Phillips, (Civ. A.) 
226 SW 477. > 

[a] No particular form of writing 
is required under a provision in a 
certificate empowering the member 
to change the beneficiary by ‘“writ- 
ing filed with the association,” his 
intent being clear. Bowman _ Vv. 
Moore, 87 Cal. 306, 25 P 409. 

[b] Parol assignment is  insuffi- 
cient to effect a change. Phillips v. 
Phillips, (Tex. Civ. A.) 226 SW 477. 

{c] Change held ineffective. 
Where the application for member- 
ship provided that the death benefit 
should be payable to the member’s 
wife, if living at his death, and not 
withdrawn as his beneficiary, or to 
such other person as he should later 
“designate in writing,’’ in substitu- 
tion, with the approval of ‘the su- 
perintendent,” it was held that, in 
the absence of fraud by the wife, 
preventing the substitution of bene- 
ficiary, no substitution was effected 
by the member by his requesting the 
local agent to substitute a certain 
person as beneficiary, and the agent 
failing to make a substitution; or 
by the member delivering to another 
person than the one originally named 
as beneficiary the certificate and the 
book of rules, and as part of the 
transaction informing her that the 
insurance was her property. Farra 
v. Braman, 171 Ind, 529, 86 NE 843. 

97. U. S.—Hotel-Men’s Mut, Ben. 
Assoc, vy. Brown, 33 Fed. 11. 

Cal.—Garrett v. Garrett, 31 Cal. A. 
173,159 PB: 1050, 

Iowa.—Hainer vy. Iowa Legion of 
Honor, 78 Iowa 245, 48 NW 185. 

Mich.—Supreme Lodge K, H. 
Nairn, 60 Mich, 44, 26 NW 826. 

Minn.—Tierney v. Modern Wood- 
men of America, 124 Minn. 540, 145 
NW 390; Hughes v. Modern Woodmen 
of America, 124 Minn. 458, 145 NW 
387; Hall v. Northwestern Endow- 
yi etc., Assoc., 47 Minn. 85, 49 NW 
o . 


Vv. 


Mo.—Sovereign Camp W. O. W. v. 
Downing, (A.) 201 SW 951. 

N. J.—Grand Lodge A. O. U. W. 
v. Gandy, 63 N. J. Eq. 692, 58 A 142. 

N. Y.—Orcutt v. Modern Woodmen 
of America, 213 App. Div. 530, 210 
NYS 609; Renk v. Herrman Lodge, 2 
Dem. Surr, 409. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo, 244, 
248 P 852, 252 P 1026. 
cen ee v. Simmons, 24 Ont. 

[a] Issuance of a new certificate 
in compliance with direction of in- 
sured indicated by memorandum on 
original certificate is sufficient to ef- 
fect a change of beneficiaries. Sover- 
eign Camp W. . W. v. Downing, 
(Mo. A.) 201 SW 951. 

[b] Requirement held substan- 
tially complied with.—Presentation 
to the company of original certifi- 
cates of membership with indorse- 
ment of change of beneficiary was 
as effective as presentation of copies 
required by the by-laws, especially 


z 
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societies frequently require notice,°* or provide that 
the member shall file a written application for the 
change®® or make the substitution in writing,®® as 
by indorsement on the certificate, either by the 
member®’ or his agent;°® and that the application 
for a change or other required writing shall be 
signed by the member,®® and properly attested,’ and 


where the company stated that it 
had made copies for its records, 
Garrett y. Garrett, 31 Cal. A. 173, 159 
P 1050. : : 

[c] Failure to send _ certificate 
with indorsements to society for rec- 
ord during life of member will not 
invalidate a change made by indorse- 
ment in accordance with constitution 
of society, where the member had a 
right to change the beneficiary with- 
out the approval of the_ society. 
Brotherhood of Locomotive Firemen, 
etc. v. Ginther, 35 Wyo. 244, 248 P 
862, 252° P1626. 

98. Bowman v. Moore, 87 Cal. 306, 
25 P 409; Schmidt v. Iowa Knights 
of Pythias Ins. Assoc., 82 Iowa 304, 
47 NW 1032, 11 LRA 205. 

[a] The member may authorize 
an officer of the society to indorse 
the change on the certificate, and 
thus effect a: substitution of benefi- 
ciary. Bowman v. Moore, 87 Cal. 306, 
25 P 409; Schmidt vy. Iowa Knights of 
Pythias Ins, Assoc., 82 Iowa 304, 
47 NW 1032, 11 LRA 205. 

99. Ark.—Longer v. Carter, 102 
Ark. 72, 143. SW 575. 

Iowa. — Stephenson vy. Stephenson, 
64 Iowa 534, 21 NW 19. 

Me.—Grand Lodge A. O. U. W. v. 
Edwards, 111 Me. 359, 89 A 147. 
oe C.—Elliott v. Whedbee, 94 N. C. 


Tex.—Sarver v. Vaughn, (Civ. A.) 
261 SW 193. 

Wis.—Seffens yv. Carisch, 190 Wis. 
144, 208 NW 905. 

[a] Dliterate member.—A_ signa- 
ture is sufficient where an illiterate 
member caused his name to be signed 
to an application for change of bene- 
ficiaries by_an officer of the company. 
ee v. Carter, 102 Ark. 72, 143 SW 
old. 

[b] Application on wrong form.— 
A member who makes an application 
for a change of beneficiary on the 
wrong form does not comply substan- 
tially -with the by-laws. Seffens v. 
Carisch, 190 Wis. 144, 208 NW 905. 

he . S.—Hotel-Men’s Mut. Ben. 
Assoc. vy. Brown, 33 Fed. 11. 

Iowa.—Hainer v. Iowa Legion of 
Honor, 78 Iowa 245, 48 NW 185: 
Wendt y. Iowa Legion of Honor, 73 
Iowa 682, 34 NW 470. 

Me.—Grand: Lodge A. O. U. W. v. 
Ba ig ane 409, NA A355. 

ass.— ott v. Supreme Colon 
aaa OY Pr, 190: Mase: 67, 76 NE 

Mich.—Supreme Lodge K. H. vy. 
Nairn, 60 Mich. 44, 26 NW 826. 

N. Y.—Orcutt v. Modern Woodmen 
of Ei awonuiGhi ens App. Div. 530, 210 

Z adding v. Gladdin 
NYS 880, Pra 
Res C.—Elliott v. Whedbee, 94 N. Cc. 

{a] Actual witnessing of the 
member’s signature by an officer of 
the lodge is not required by a law 
requiring the officer to attest the ap- 
plication or order for a change of 
beneficiary. Simcoke v. Grand Lodge 
A. O. U. W., 84 Iowa 383, 51 NW 8 
15 LRA 114; Donnelly v. Burnham, 
86 App. Div. 226, 83 NYS 659 [aff 
177 N. Y. 546, 69 NE 1122]. 

{b] Attestation held sufficient.—A 
signature by a recorder to an attesta- 
tion clause in an instrument, wherein 
assured directed a change of benefi- 
ciary, was not good as an attestation, 
where the recorder retained the in- 
strument intending, before forward- 
ing the same to the grand recorder, 
to interview insured to see that the 
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For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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a fee be paid by the member.? The fact that an 
application or direction for a change of bepeficiary 
is inclosed in a sealed envelope addressed to the 
proper officer of the society is not a compliance 
with a law requiring it to be forwarded to such offi- 
cer, where it is not mailed.* It has been held that, 
where the laws of the society provide for change 
of beneficiary on a sworn application to a desig- 
nated officer, the fact that the application was ad- 
dressed to the society is immaterial.* 

Surrender of original and issuance of new certifi- 
cate. A common requirement is that the certificate 
shall be surrendered to the society,® or that a new 
certificate naming the new beneficiary shall be is- 
sued;® and where the issuance of a new certificate 
is required, an indorsement of a change of. benefi- 
ciaries on the original certificate, whether made by 
an officer of the society’ or by the member himself,8 
is ineffectual. Delivery of the new certificate is not 
necessary to complete the change of beneficiary un- 
less the rules so require;® but if the new certificate, 
instead of being responsive to the application for a 
change, contains conditions in addition to, or differ- 
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ent. from, those of the certificate surrendered, it 
amounts to a new.or counter proposition, and will 
not take effect until the member has indicated in 
some way his acceptance of the new terms.1° By- 
laws stipulating that the liability of the society 
shall not begin until delivery of the certificate while 


| the member is in good health, and providing for a 


change of beneficiaries on written request and the 
payment of a fee, whereupon the society shall issue . 
a new certificate subject to the same conditions as 
the original, do not require that the new certificate 
changing the beneficiary shall be delivered while 
the member is in good health, such provision refer- 
ring only to the original certificate. Where the 
new certificate is mailed to a member who has ap- 
plied for a change of beneficiary, his acceptance of 
it is unnecessary unless expressly required as a 
condition to the taking effect of the new certifi- 
cate,’? and the fact that the new certificate con- 
tains a blank for acceptance is immaterial.!3 
Approval of change and entry on society’s books. 
The society’s approval of the substitution,’* or of 


signature, purporting to be that of 
insured, was made by him. Grand 
Lodge A. O. U. W. v. Martin, 118 Me. 
409, 108 A 355. 

2. Ga—Page v. Bell, 146 Ga. 680, 
92 SE 54. 

Mich.—Ancient Order of Gleaners 
v. Bury, 165 Mich. 1, 130 NW 191, 34 
LRANS 277. 

NOW Fink ve Fink) /1710eN, ¥:.616, 
64 NE 506 [rev 57 App. Div. 507, 68 
NYS 80]; Orcutt v. Modern Woodmen 
of America, 213 App. Div. 530, 210 
NYS 609. 

Or.—Stringham y. Dillon, 42 Or. 68, 
69 P 1020. 

Tex.—Gray v. Sovereign Camp W. 
O. W., 47 Tex. Civ. A. 609, 106 SW 
176. ‘ 
Wash.—Vilda v. Head Camp Pacific 
Jurisdiction W. O. W., 113 Wash. 423, 
194 P 395. 

[a]. Authority to receive fee.— 
The fee must be paid to a person 
having authority to receive it in the 
society’s behalf. Fink v. Fink, 171 
N. Y. 616, 64 NE 506 [rev 57. App. 
Div. 507, 68 NYS 80]. 

[b] fransmission of fee by mail 
is ineffective until actually received. 
Fink v. Fink, 171 N. Y. 616, 64 NE 
506. 

3. .Hamilton v. Royal 
189 Pa. 278, 42 A 186. . 

4 Supreme Home A. O. P. Vv. 
Price, (Tex. Civ. A.) 274 SW 1019 
{aff (Commn. A.) 285 SW_ 310]. 

5.- Cal.—McLaughlin v. McLaugh- 
lin, 104 Cal. 171, 37 P 865, 43 AmSR 
83. < 
Ga.—Page v. Bell, 146 Ga. 680, 92 
SE 54. 

Tll.—Hodalski vy. Hodalski, 181 Ill. 
A, 158. 

Ind.—Holland v. Taylor, 111 Ind. 
121, 12 NE 116. 

Iowa.—Modern Woodmen of Amer- 
ica v. Little, 114 Iowa 109, 86 NW 
216; Stephenson v. Stephenson, 64 
Towa 534, 21 NW 19. 

Kan.—Bishop v. Roberts, 104 Kan. 

1, 178 P.409. 1, 
hbo. da preme Lodge K. H. v. 
Nairn, 60 Mich. 44, 26 NW 826. 

Mo.—Ables v. Ackley, 133 Mo. A. 
594, 113 SW 698; Coleman y. Supreme 
Lodge K. H., 18 Mo. A. 189. 

N. J.—Supreme Council A. L. H. v. 
Smith, 45 N. J. Ea. 466, 17 A 770. 

. ¥.—Thomas v. Thomas, 131 N. 
Y. 205, 30 NE 61, 27 AmSR 582. ; 

N. G—Smith v. Supreme Council 
R. Ay 127) Ny C...138; 37 SE. 159. 

Oh.—Charch v. Charch, 57 Oh. St. 

1, 49 NE 408. 
ee vere Hany v. Dillon, 42 Or. 63, 

1020. 
a In re Harton, 213 Pa. 499, 62 
aA 1058, 4 LRANS 939 [foll In re 
Harton, 213 Pa. 509, 62 A 1059]; 


Arcanum, 


Hamilton v. Royal Arcanum, 189 Pa. 
273, 42 A 186; Jinks v. Banner Lodge 
No. 484, 139 Pa. 414, 21 A 4. 

S, D.—Stemler y. Stemler, 31 8S. D. 
595, 141 NW.780. 

Tenn.—Davis v. Davis, 136 Tenn. 
520, 190 SW 459. 

Wash.—Vilda v. Head Camp Pacific 
Jurisdiction W. O. W., 113 Wash. 423, 
194 P9395. 

[a] Acts not equivalent to surren- 
der.—(1) A mere indorsement on the 
certificate directing payment to an- 
other than the beneficiary is not 
sufficient where this rule is in force. 
Jinks v. Banner Lodge No. 484, 139 
Pa. 414, 21 A 4, (2) Even where the 
member married after taking out his 
certificate, and fully intended to 
make his wife the beneficiary, hand- 
ing the certificate to his brother for 
that purpose, it was held that there 
had been no change of beneficiaries, 
because the certificate had not been 
surrendered, McLaughlin vy. Me- 
Laughlin, 104 Cal. 171, 37 P 865, 43 
AmSR 83. 

[b] However, under a by-law pro- 
viding that a new certificate marked 
“duplicate” or “renewal” should be 
issued on request of a member and 
on the payment of twenty-five cents, 
a member’s written request therefor, 
with payment of the required fee, 
gives him an absolute right to a new 
certificate without the surrender of 
the old one. Fink v. Delaware, etc., 
Mut. Aid Soc., 57 App. Div. 507, 68 
NYS 80 [rev on other grounds 171 
N. Y. 616, 64 NE pn 

[c] The fact that it was custom- 
ary to require a surrender of the 
original certificate when a change of 
beneficiary was desired does’ not in- 
validate an otherwise valid change 
of beneficiary, if the member had no 
notice of the custom. Hirschl  v. 
Clark, 81 Iowa 200, 47 NW 78, 9 LRA 
841. 

6 U. S.—McIntyre v. Modern 
Woodmen of America, 200 Fed. 1, 121 
CGAL, 

Tll—Myers v. Modern Woodmen of 
America, 205 Ill. A. 45; Hodalski v. 
Hodalski, 181 Ill. A. 158; Gordon v. 
Gordon, 117 Ill. A. 91. 

Iowa.—Stephenson v. 
64 Towa 534, 21 NW 19. 

Kan.—Bishop v. Roberts, 104 Kan. 
181, 178 P 409; Kemper v. Modern 
Woodmen of America, 70 Kan. 119, 
78, P Ab2. 

Mich.—Supreme Lodge K. H. v. 
Nairn, 60’ Mich. 44, 26 NW 826. 

Mo.—Ables v. Ackley, 133 Mo. A. 
594, 113 SW 698.- 

N. Y.—Eagan v. Eagan, 58 App. 
Div. 253, 68 NYS 777; Coyne v. Bowe, 
23 App. Div. 261, 48 NYS 937 [aff 
161 N. Y. 633, 57 NE 1107]. 


Stephenson, 


Oh.—Arnold v. Newcomb, 104 Oh. 
St. 578, 136 NE 206; Modern Wood- 
men of America y. Myers, 99 Oh. St. 
87, 124 NE 48. 

Or.—Stringham y. Dillon, 42 Or, 
63, 69 P 1020. 

Pa.—Fisk v. Equitable Aid Union, 
{<Pa.. Cas. 567,°11. A 84. 

S. C.—Frain v. Fraternal Aid 
Union, 111 S. C. 334, 97 SE 836. : 

S. D.—Sheffield v. Modern Wood- 
men of America, 44 S. D, 472, 184 NW 

Tenn.—Davis v. Davis, 136 Tenn. 
520, 190 SW 459. 

Tex.—Hatman y. Eatman, (Civ. A.) 
135 SW 165. 

_Utah.—Sterlin vy. Head Camp Pa- 
cific Jurisdiction W. O. W., 28 Utah 
505, 526, 80 P 375,-1110. 

Wash.—Vilda v. Head Camp Pacific 
Jurisdiction W. O. W., 113° Wash. 
423, 194. P 395. 

[a] Execution of new certificate. 
—A new benefit certificate issued by 
a mutual benefit association or union 
to change the beneficiary, on appli- 
cation made in accordance with the 
by-laws of the union, and signed by 
the supreme president and secretary 
of the union, and sealed with the seal 
‘of the supreme union, cannot be held 
to be invalid because not signed and 
sealed by the officers of the subordi- 
nate union. Fisk vy. Equitable Aid 
Union, 7 Pa. Cas. 567, 11 A 84. 

7. National Exch, Bank vy. Bright, 
36 SW 10, 38 SW 135, 18 KyL 588. 

8 Thomas v. Thomas, 131 N. Y. 
205, 30 NE 61, 27 AmSR 582; Thomas 
v. Thomas, 15 NYS 16; Jinks y. Ban- 
ee Lodge No. 484, 139 Pa. 414, 21 

9. McIntyre v. Modern Woodmen 
of America, 200 Fed. 1, 121 CCA 1; 
Wood v. Brotherhood of American 
Yeomen, 148 Iowa 400, 126 NW 949. 

10. Wood vy. Brotherhood of Ameri- 
can Yeomen, supra, ; 

11. Eatman vy. Eatman, (Tex. Civ. 
A.) 135 SW 165. 

12. Eatman y, Hatman, supra. 

13. Eatman v. Eatman, supra. 

14. _ U. S.—Harman y. Lewis, 24 
Fed. 530. 

Ill.—Voigt v. Kersten, 164 Ill. 314, 
45 NE 548. 

Ind.—Darter v. Grubb, 56 Ind, A. 
206, 102 NE 843. 

Mass.—Daniels v. Pratt, 143 Mass. 
216, 10 NE 166. 

Mich.—Ancient Order of Gleaners 
v. Bury, 165 Mich. 1, 130 NW 191, 
34 LRANS 277. 

Minn.—Hanson v. Minnesota Scan- 
dinavian Relief Assoc., 59 Minn. 123, 
60 NW 1091. | 

N. J.—Supreme Council A. L. H. y, 
Smith, 45 N. J. Eq. 466,17 A 770. 

N. Y.—Armstrong v. Warren, 83 
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the evidence of substitution,’® and the entry of the 
change on the society’s books or records,'® are some- 


times required. 


Consent of beneficiary. Where the rules require 
the consent of the original beneficiary to a change 
of designation, strict compliance with such require- 
ment is necessary as against the society.‘7 But such 
a provision goes to the mode of changing the desig- 
nation, and does not affect the right to change;1* 
it may be waived by the society or the society may 
estop itself from objecting ;*® and when it has done 
so the original beneficiary cannot attack the valid- 
ity of the change because of noncompliance with 


the requirement.”° 


Hun 217, 31 NYS 665; Murphy v. 
Metropolitan St. R. Assoc., 25 Misc. 
751, 55 NYS 620; Gladding v. Glad- 
ding, 8 NYS 880. 

Oh.—Arnold v. Newcomb, 104 Oh. 
St. 578, 136 NE 206. 

Okl.—Janeway v. Norton, 61 OkIl. 
185, 160 P 908, 909 [quot Cyc]. — 

Or.—Independent Order of Forest- 
ers v. Keliher, 36 Or. 501, 59 P 324, 
1109, 60 P 563, 78 AmSR 785. 

Pa.—wNational Mut. Aid Soc. v. Lu- 
potd, VOr Pa 11d. 

Wis.—Strike v. Wisconsin Odd Fel- 
lows Mut. L. Ins. Co., 95 Wis. 583, 
70 NW 819. 

[a] Formal vote of approval is 
not mecessary under a by-law requir- 
ing a change in the beneficiary to be 
approved by the board of managers. 
Hanson v. Minnesota Scandinavian 
Ae. Assoc., 59 Minn. 1238, 60 NW 
a F 

[b] In absence of rule or by-law 
requiring approval of home office dur- 
ing lifetime of insured, transfer duly 
executed and delivered to his wife as 
the new beneficiary, who through in- 
advertence or ignorance fails to for- 
ward it to the general officer until 
the death of insured, will be enforced. 
Arnold v. Newcomb, 104 Oh. St. 578, 
136 NE 206. 

[c] If the member has a right to 
make the change without the so- 
ciety’s consent, the society cannot de- 
feat the change by. withholding its 
consent. Voigt v. Kersten, 164 Ill. 
314, 45 NE 543; Scholl v. Sadoury, 
25 PittsbLegJNS (Pa.) 43. To same 
effect Fink v. Delaware, ete., Mut. 
Aid Soc., 57 App. Div. 507, 68 NYS 
80 [rev on other grounds 171 N. Y. 
616, 64 NE 506]. 

[d] Consent presumed: 
delivery of certificate. Collins v. Col- 
lins, 30 App. Div. 338, 51 NYS 922. 
(2) From the company’s giving no- 
tice of assessments to the assignee, 
and receiving payments of assess- 
ments from him. Strike v. Wiscon- 
sin Odd Fellows Mut. L. Ins. Co., 
95 Wis. 583, 70 NW 819. 

[e] Delegation of authority to 
approve.—Darter v. Grubb, 56 Ind. 
A. 206, 102 NE 843. 

15. Finch v. Grand Grove U. A. 
O. D., 60 Minn. 308, 62 NW 384 (a 
by-law providing that a member may 
change beneficiaries, and, on “proper 
evidence of such change to the satis- 
faction and approval of the’ society, 
the benefit will be paid to the new 
beneficiary, does not require the so- 
ciety’s approval of a change of bene- 
ficiary, but merely of.the evidence of 
the change). 

16. Rollins v. McHatton, 16 Colo. 
208, 206, 27 P 254, 25 AmSR_ 260; 
Allison vy. Brotherhood of R. Train- 
men, 34 Ida. 488, 201 P 838; Brook- 
lyn Trust Co. v. Seventh Regiment 
Veteran, etc., League, 113 App. Div. 
717, 99 NYS 248. i 

“The resolution to substitute can 
be enforeed in but one way, viz., ‘by 
change of beneficiary entered upon 
the record,’ etc. It will not do to 
say that the entry upon the record 
is directory merely, or that it is 
of no special importance. This en- 


(1) From 
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Foreign societies. ene 
ciary in the certificate of a foreign association 
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To render a change of benefi- 


effective it must appear that such association was 


with.?* 


licensed to do business in the state as a fraternal 
benefit society.?+ 

[§ 164] c. Exceptions to Rule and Excuses for 
Noncompliance with Requirements. 
the parties must comply with the laws of the society 
in order to effect a change of beneficiary”? is sub- 
ject to three exceptions, namely: (1) Where the so- 
ciety has waived compliance with its regulations 
or estopped itself to assert noncompliance there- 
(2) Where it is beyond the power of the 


The rule that 


member to comply literally with the regulations,” 


try is an essential part of the substi- 
tution, and the change is incomplete 
until it is made. Bacon’s Ben. Soc., 
etc., sec. 307; Holland v. Taylor, 111 
Ind, 121, 12 NE 116; Daniels v. Pratt, 
143 Mass, 216, 10 NE 166; National 
Mut. Aid Soc. v. Lupold, 101 Pa. 111; 
Stephenson y. Stephenson, 64 Iowa 
534, 21 NW 19; Coleman y. Supreme 
Lodge K. H., 18 Mo: A. 189; Ken- 
tucky Masonic Mut. L. Ins. Co. v. 
Miller, 13 Bush (Ky.) 489; Eastman 
v. Provident Mut. Relief Assoc., 62 
N..H. 555; Hellenberg v. District No. 
17. O. B. B., 94 N. Y. 580. The de- 
livery of the certificate to appellant 
by McHatton was no compliance with 
the mode prescribed for effectuating 
a change of beneficiary. While it 
may be indicative of the intent of 
McHatton at the time, it was not the 
method agreed upon for the declara- 
tion of that intent. We cannot ac- 
cept the view that this provision was 
inserted, in the certificate exclusively 
for the protection of ,the association. 
It is doubtless a matter of impor- 
tance to such societies that their 
books show all* changes in this re- 
spect. But it is more important to 
the assured that some record of the 
kind be kept in order that his wishes 
in the premises may not, after his 
death, be defeated. And obviously 
the beneficiary is profoundly inter- 
ested in having such definite and re- 
liable record evidence of his owner- 
ship. It would be a dangerous prece- 
dent were we to hold that the desig- 
nation of the change of beneficiary 
by entry upon the books of the com- 
pany is not imperative. Disregard 
of the prescribed mode of substitu- 
tion would tend to frustrate the 
wise and benevolent object to which 
these societies owe their existence. 
And if such changes could be made 
simply by delivery of the certificate, 
accompanied with oral declarations, 
any relative or dependent who might 
become possessed of the instrument 
would have it in his power to nullify 
the purpose of the deceased donor 
and deprive the true donee of the 
bequest. If McHatton desired to 
have his son réceive all of the insur- 
ance fund, notwithstanding his re- 
marriage, it was only necessary for 
him to comply with the plain lan- 
guage of the certificate. His failure 
in this regard, coupled with the de- 
cease of the beneficiary named, left 
the fund without any designated 
owner.”’ Rollins v. McHatton, supra, 

[a] Requirements held substan- 
tially complied with.—Where the by- 
laws provided that there should be 
no change of beneficiary except by a 
return of the certificate, accompanied 
by the member’s written request des- 
ignating the alteration desired, which 
should be recorded and indorsed on 
the certificate, and that payment 
should be made to the person or per- 
sons whose name or names were re- 
corded on the books of the society, it 
was held that, where a member after 
the death of his wife, who had been 
his designated beneficiary, returned 
his certificate with a request that the 
beneficiary should be changed so as 


to provide for payment to a person 
to be named in the member’s will and 
such alteration was made, both on 
the certificate and the society’s books, 
it constituted a valid change of 
beneficiary, although no persons 
name was recorded in the society’s 
books. Brooklyn Trust Co. v. Sev- 
enth Regiment Veteran, etc., League, 
113 App. Div. 717, 99 NYS 248. 

{b] Change held ineffective.—(1) 
Where a certificate provides that 
change of beneficiary shall be made 
only upon the grand lodge’s books 
under direction of the general secre- 
tary and treasurer, insured cannot 
change the beneficiary by written re- 
quest under oath mailed to the grand 
lodge, which does not reach the office 
of the general secretary and treas- 
urer until after insured’s death. Alli- 
son v. Brotherhood of R. Trainmen, 
34 Ida. 488, 201 P 888. (2) Where the 
by-laws provided that no change of 
beneficiaries could be made, except by 
the beneficial member’s designating 
the beneficiary and having the name 
entered in the beneficiary book, a 
card purporting to designate a per- 
son named was not adequate, even if 
sufficiently identified, to make her 
the beneficiary. Woodbury v. Schroe- 
der, 116 Misc. 673, 191 NYS 513. 

17. Bell v. Police Beneficiary As- 
soc., 270 Pa. 407, 113 A 417; Noble 
v. Police Beneficiary Assoc., 224 Pa. 
298, 73 A 336, 132 AmSR 783; Down- 
ing v. Downing, 82 Pa. Super. 220. 

18. Noble v. Police Beneficiary 
Assoc., 224 Pa. 298, 73 A 336, 132 Am 
SR 783. 


19. See infra § 167. 
20. See infra § 166. 
21. Sovereign Camp W. O. W. v. 


Downing, (Mo. A.) 201 SW 951, 


22. See supra §§ 162, 163. 
23. See infra § 167. 
24. U. S.—Supreme Conclave R. A. 


v. Cappella, 41 Fed. 1, 
Ala.—Slaughter v. Slaughter, 186 
Ala. 302, 305, 65 S 348 [quot Cyc]. 
sy emilee ae v. McLennan, 240 
ly 
Cal.—New York L. Ins. Co. v. Rose, 
70 Cal, A. 175, 233 P_343; Barboza 
v. Conselho Supremo Da Irmandade 
Do Divino Espirito Santo Do Estado 
Da California, 43 Cal. A. 775, 185 FP 
1028; Supreme Lodge F. B. v. Price, 
27 Cal. A. 607, 150 P 803. 
Si ikacees en v. Gordon; 117 Il}; “Ay 
Ind.—Heinzman yv. Whiteman, 81 
Ind. A. 29, 1389 NE 329, 331 [cit Cyc]; 
Modern Brotherhood of America v. 
Matkovitch, 56 Ind. A. 8, 104 NE 795. 
Iowa.—Thomas yv. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Iowa 1152, 183 NW 628, 15 ALR 1240; 
Holden vy. Modern Brotherhood of 
America, 151 Iowa 673, 132 NW 329, 
Kan.—Hurd v. Penn Mut. L. Ins. 
Co., 106 Kan. 45, 186 P 998. 
i rt eed v. Daly, 138 Md. 155, 113 
Mich.—Grand Lodge A. O. U. W. v. 
Child, 70 Mich, 163, 38 NW 1. 
Minn.—Vanasek y. Western Bohe- 
mian Fraternal Assoc., 122 Minn. 273, 
142 NW 333, 49 LRANS 141, AnnCas 
1914D 1123. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 164] 


-as where the rules require a surrender of the origi- 
nal certificate and it is impossible for the member 
(3) Where the member has done’ 
all that he is required to do, and only formal minis- 


-to surrender it.?° 


Miss.—Hall vy. Allen, 75 Miss. 175, 
22 8 4, 65 AmSR 601. 

Mo.—Grand Lodge A. O. U. W. V. 
McFadden, 213 Mo. 269, 111 SW_ 1172; 
Walsh v. Sovereign Camp W. O. W., 
148 Mo, A. 179, 127 SW 645; St. Louis 


Police Relief Assoc. v. Strode, 103 
Mo. A. 694, 77 SW 1091. 
Nebr.—Adams v. Police, etc., Ins. 


Assoc., 103 Nebr. 552, 172 NW 755. 

N. Y.—Wilson y. Bryce, 43 App. 
Div. 491, 60 NYS 132. 

N. C.—Wooten y. Grand United Or- 
der of Odd Fellows, 176 N. C. 52, 96 
SE 654. 

N. D.—Taylor v. Grand Lodge A. O. 
U. W., 45 N. D. 468, 178 NW 130, 132 
[quot Cyc]. 

Okl.— Janeway v. Norton, 61 Okl. 
185, 160 P 908. 

Or.—Independent Order of Forest- 
ers v. Keliher, 36 Or. 501, 59 P 324, 
1109, 60 P 5638, 78 AmSR 785. 

S. D.—Stemler vy. Stemler, 31 S. D. 
595, 141 NW 780. ; 

Wis.—Seffens v. Carisch, 190 Wis. 
144, 208 NW 905. 

“All contracts are presumably 
made in view of the law governing 
their construction, and the rules of 
evidence applicable when the _ con- 
tract is sought to be established and 
applied. The law never requires im- 
possibilities, and the rule of the order 
which required the certificate to be 
surrendered when a change of the 
beneficiary was made, that it might 
be indorsed upon the certificate, 
could only be construed as requiring 
that to be done when the certificate 
was in existence. The existence of 
the right to share in the benefits of 
the order, and to direct who should 
receive the fund in case of the death 
of a member, was a right vested in 
the member as soon as he became en- 
titled thereto, and the certificate was 
only evidence of the existence of that 
right; and, when that evidence was 
lost, the right remained, and its ex- 
istence could be established by any 
other competent evidence; and the 
same is true of the existence of the 
change, directed by the member, of 
the beneficiary. Mr. Child did all he 
could do in making the change, and 
it should have been allowed and done 
by the order. Equity will consider 
that done which ought to have been 
done. For the purpose of determin- 
ing the rights between these de- 
fendants, the proceeding is governed 
by equitable principles. The fund 
is held in trust by the order for the 
person to whom it belongs; and it is 
true in this, as in every other case, 
equity follows the law, so far as the 
law goes in securing the rights of the 
parties, and no further; and, when 
the law stops short of securing this 
object, equity continues the remedy 
until complete justice is done. In 
other words, equity is the perfection 
of the law, and is always open to 
those who have just rights to en- 
force where the law is inadequate. 
Any other conclusion would show our 
system of jurisprudence not only a 
failure, but a delusion and a snare, 
Justice alone can be considered in a 
court of chancery, and technicalities 
can never be tolerated except to ob- 
tain and not to destroy it, and the 
greater equity should always be al- 
lowed to prevail. There can be, it 
seems to me, no doubt in this case 
where it lies. After a careful ex- 
amination of the authorities cited by 
counsel in this case, we think the 
yiews above expressed on the ques- 
tions considered are not in conflict 
with any of them, but rather find sup- 
port therefrom in most instances.” 
Grand Lodge A. O. U. W. yv. Child, 70 
Mich. 163, 171, 38 NW 1. 

[a] Failure to indorse change of 
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beneficiaries on certificate is excused: 
(1) Where the original beneficiary 
has possession of the certificate and 
will not surrender it. New York L. 
Ins. Co. v. Rose, 70 Cal. A. 175, 233 P 
343; Grand Lodge A. O. U. W. V. 
Kohler, 106 Mich. 121, 63 NW :897; 
Grand Lodge A. O. U. W. v. Me- 
Fadden, 213 Mo. 269, 111 SW 1172 
[overr Grand Lodge A. O. U. W. Vv. 
Ross, 89 Mo. A. 621]; Seffens vy. Car- 
isch, 190 Wis. 144, 208 NW 905. (2) 
Where the certificate is in possession 
of the society, Hall v. Allen, 75 Miss. 
175, 22 S 4,65 AmSR 601. (3) Where 
the certificate has been lost or mis- 
laid. Grand Lodge A. O. U. W. v. 
Noll, 90 Mich. 37, 51 NW 268, 30 
AmSR 419, 15 LRA 350; Grand Lodge 
A. O. U. W. v. Child, 70 Mich. 163, 38 
NW 1; Wooten v. Grand Order of 
Odd Fellows, 176 N. C. 52, 96 SE 654; 
Raschke vy. Haderer, 138 Wis. 129, 
119 NW 812 (although the member 
was acting under a mistake of fact 
as to the loss of the certificate). 
(4) But where a policy gave the 
member a right to change benefi- 
ciaries by a prescribed method, in- 
cluding an indorsement on the policy, 
and the member requested in writing 
that the insurance be made payable 
to his estate, but died before giving 
an indemnifying bond as required by 
the company because the policy had 
been lost, the original beneficiary was 
entitled to the proceeds as against in- 
sured’s administrator, the requisite 
steps toward changing the beneficiary 
not having been taken, and the com- 
pany not having acquiesced in or 
recognized any change during in- 
sured’s life. .Hurd v. Penn Mut, L. 
Ins. Co., 106 Kan. 45, 186 P 998. 

[b] Equity will not treat an at- 
tempted change as legally made, 
where no reason is shown why the 
change might not have been made in 
the precise manner required by the 
terms of the con:ract. Shuman v. 
Ancient Order of United Workmen, 
110 Iowa 642, 82 NW 3231, 

[c] Exception held not applicable. 
—Under by-laws, requiring a written 
request for change of beneficiary in 
the form provided on the member’s 
certificate, where a member whose 
certificate did not contain such form 
because issued by another associa- 
tion which had been taken over by 
the existing association, on applica- 
tion for change of beneficiary with- 
out written request, was told to keep 
the policy and that the blank form 
would be mailed to him, equity will 
not hold the change to have taken 
effect at the time of the member’s 
death before he had received blank 
forms, on the ground that compli- 
ance with the by-laws was impos- 
sible, since the member should have 
made written request, notwithstand- 
ing the absence of a form in his 
certificate. Maccabees vy. Wilber, 217 
Mich. 28, 185 NW 744. 

25. U. S.—Supreme Council R. A. 
v. Behrend, 247 U. S. 394, 38 SCt 522, 
62 L. ed. 1182 [rev 45 App. (D. C.) 260]. 

Ala.—Slaughter v. Slaughter, 186 
Ala. 302, 805, 65 S 348 [quot Cyc]. 

Ark.—Sovereign Camp W. O. W. v. 
Israel, 117 Ark. 121, 173 SW 855. 

Cal.—Barboza v. Conselho Supremo 
Da Irmandade Do Divino Espirito 
Santo Do BHstado Da California, 43 
Gal, A. 775;.185 P.1028. 

Ill.—Kiolbassa v. Polish Roman 
Catholic Union, 141 Ill. A, 297. 

Ind.—Isgrigg v. Schooley, 125 Ind. 
94, 25 NE 151 (as where the certifi- 
cate has been wrongfully taken from 
the member); Modern Brotherhood of 
America v. Matkovitch, 56 Ind. A. 8, 
104 NE 795. 

Towa.—Thomas vy. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 


Eq. 621, 64 A 471; Lahey v. 
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terial acts on the part of the society remain to be 
done in order to complete the change, and the mem- 
ber dies before performance thereof.?¢ 
third exception has been held to have no applica- 


But the 


Iowa 1152, 188 NW 628, 15 ALR 
1240; Hirsch] v. Clark, 81 Iowa 200, 
47 NW 78, 9 LRA 841, 
Ky.—Leaf v. Leaf, 12 KyL 47. 
Mich.—Modern Brotherhood of 
America vy. Hudson, 194 Mich, 124, 
160 NW 406. 


Mo.—Supreme Tent K. M. W. v. 
ee 134 Mo. A. 363, 114 SW 


N. J.—Polish Nat. Alliance v. Na- 
grabski, 71 N. J. Eq. 621, 64 A 471. 

N. Y.—Lahey v. Lahey, 174 N. Y. 
146, 66 NE 670, 95 AmSR 554, 61 
LRA 791. 

N. C.—Wooten v. Grand United Or- 
der of Odd Fellows, 176 N. C. 52, 96 
SE 654. 

N. D.—Taylor v. Grand Lodge A. 
O. U. W., 45 N. D. 468, 178 NW 130, 
132 [quot Cyc]. 

Pa.—Heasley v, Heasley, 191 Pa. 
539, 43 A 364. 

S. D.—Stemler y. Stemler, 31 S. D. 
595, 141 NW 780. 

Tex.—Flowers vy. Sovereign Camp 
as O. W., 40 Tex. Civ. A. 593, 90 SW 

Wis.—Seffens v. Carisch, 190 Wis. 
144, 208 NW 905. 

[a] If the original beneficiary re- 
fuses to surrender the certificate (1) 
the member is excused from doing so. 
Jory v. Supreme Council A. ‘ is 
105 Cal. 20, 38 P 524, 45 AmSR 17, 26 
LRA 733; Barboza v. Conselho Su- 
premo Da Irmandade Do Divino Es- 
pirito Santo Do Estado Da, California, 

Cal. A. 775, 185 P 1028; Modern 
Brotherhood of America v. Matko- 
viteh, 56 Ind. A. 8, 104 NE 795; 
Holden v. Modern Brotherhood of 
America, 151 Iowa 673, 132 NW 329; 
Leaf v. Leaf, 12 KyL 47; Modern 
Brotherhood of America v. Hudson, 
194 Mich. 124, 160 NW 406; Polish 
Nat. Alliance v. Nagrabski, 71 N. J. 
Lahey, 
174 N. Y. 146, 66 NE 670, 95 AmSR 
554, 61 LRA 791; Heasley v. Heasley, 
191 Pa. 539, 43 A 364; Seffens v. 
Carisch, 190 Wis. 144, 208 NW 905. 
(2) stoppel of original beneficiary 
to object to nonsurrender of certifi- 
cate see infra § 167. 

[b] This excuse for nonsurren- 
der is recognized by the rules of 
some societies.—(1) Supreme Tent K. 

. W. v. Altmann, 134 Mo. A. 363, 
114 SW 1107; Grand Lodge A. O. U. 
W. v. O’Malley, 114 Mo. A. 191, 89 
SW 68. (2) Such rules, however, 
usually require an affidavit of loss or 
nonpossession of the certificate (Su- 
preme Tent K. M. . v. Altmann, 
supra; Supreme Council C. B. L. v. 
Murphy, 65 N. J. Eq. 60, 55 A 497 
[aff 67 N. J. Eq. 725 mem, 63 A 1119 
mem]), (3) or provide that a change 
in the beneficiary of a_ certificate, 
which had been lost, shall not become 
effective until the proof of loss of 
the certificate had been approved by 
the sovereign clerk (Sovereign 
Camp W. O. W. v. Israel, 117 Ark. 121, 


173 SW 855; Flowers v. Sovereign 
Camp W. O. W., 40 Tex. Civ. A. 5938, 
90 SW 526). (3) If the rules provide 


that if, from any cause, the member 
is unable to return the certificate he 
shall state the reasons for such fail- 
ure, and the board of directors may 
then make the change notwithstand- 
ing, there is no change where the 
member does not comply with such 
rule. Burke v. Kiekebusch, 205 App. 
Div. 5038, 199) NYS. 6638, 

26. . S.—Supreme Lodge O. G. C. 
v. Terrell, 99 Fed. 330; Supreme Con- 
clave R. A. v. Capella, 41 Fed. 1. 

Ala.—Slaughter v. Slaughter, 186 
Ala. 302, 305, 65 S 348 [quot Cyc]. 

ae eC Lenpan v. McLennan, 240 
BB R 

Ark.—Robinson vy. 121 


Robinson, 
Ark. 276, 181 SW 300, 
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tion in actions of law where the distinction be- 
tween law and equity jurisdiction is preserved.** 
Nor, it has been held, does the exception apply 


Cal.—Barboza v. Conselho Supremo 
Da Irmandade Do Divino Espirito 
Santo Do Estado Da California, 43 
Calta T7158, 2: O28) Garnett” i. 
Garrett, 31..Cal. ‘A. 173; 159'.P 1050; 
Supreme Lodge F. B. v., Price, 27 
Cal. A, 607, 150 P 808. 

Colo.—Finnell vy. Franklin, 55 Colo. 
LDO,ao4er 122." : 

D. C.—Berkeley v. Harper, 3 App. 
308. 


Ga.—Dell v. Varnedoe, 148 Ga. 91, 
95 SE 977; Smith v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 138 
Ga. 717, 76 SE 44; Nally v. Nally, 74 
Ga. 669, 58 AmR 458. 

Ill.— National Croation Society v. 
Pavlic, 200 Ill. A. 601; O’Connell y. 
Supreme Tent K. M. W., 153 Ill. A. 
232; Flannery v. Gleason, 133 Ill. A. 
398; Gordon v. Gordon, 117 Ill. A. 91. 

Ind.—Heinzman v. Whiteman, 81 
Ind. A. 29, 189 NE 329, 331 [cit Cyc]. 

Iowa.—Thomas vy. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 
191 Iowa 1152, 183 NW 628, 15 ALR 
1240; Hayden v. Modern Brotherhood 
of America, 173 Iowa 395, 155 NW 
830; Holden v. Modern Brotherhood 
of America, 151 Iowa 673, 132 NW 
329; Wood v. Brotherhood of Ameri- 
can Yeomen, 148 Iowa 400, 126 NW 
949. 

Kan.—Heydorf v. Conrack, 7 Kan. 
A. 202, 52 P 700. 

Ky.—Vaughan v. Modern Brother- 
hood of America, 149 Ky. 587, 149 SW 
937. 

Me.—Grand Lodge A. O. U. W. v. 
Martin, 118 Me, 409, 108 A 355. 

Md.—Daly v. Daly, 138 Md. 155, 
113 A 643, 

Mass.—Marsh v. Supreme Council 
A. L. H., 149 Mass. 512, 21 NE 1070, 
4 LRA 382, 

Mich.—Supreme Court I. O. F. v. 
Frise, 183 Mich. 186, 192, 150 NW 110 
[cit Cyc]. 

Minn.—Vanasek vy. 
hemian Fraternal Assoc., 122 Minn. 
278, 279, 142 NW 333, 49 LRANS 
141, AnnCas1914D 1123 [cit Cyc]. 

Miss.—Hall v. Allen, 75 Miss. 175, 
23 S 4, 65 AmSR 601, : 

Mo.—Grand Lodge A. O. U. W. v. 
McFadden, 213 Mo. 269, 111 SW 
1172; Wintergerst v. Court of Honor, 
185 Mo. A. 373, 170 SW 346; Jackson 
v. Brotherhood of American Yeomen, 
167 Mo, A. 19, 150 SW 871; Supreme 
Tent K. M. W. v. Altmann, 134 Mo. 
A. 363, 114 SW 1107; St. Louis Police 
Relief Assoc. v. Strode, 103 Mo, A. 
694, 77 SW 1091; National American 
Assoc. v. Kirgin, 28 Mo. A. 80. 

Nebr.—Goodrich vy. Grand Lodge B. 
R. T., 107 Nebr. 250, 185 NW 404. 

N. H.~Sanborn v. Black, 67 N. H. 
537, 35 A 942, 

N. J.—Polish Nat. 
grabski, 71 N. J. Eq. 621, 64 A 471. 

N. Y.—Donnelly vy. Burnham, 177 
N. Y. 546, 69 NE 1122 [aff 86 App. 
Div. 226, 83 NYS ‘659]; Luhrs’ v. 
Luhrs, 123 N. Y. 367, 25 NE 388, 20 
AmSR 754, 9 LRA 534 [rev 6 NYS 
51]; Orcutt v. Modern Woodmen of 
America, 213 App. Div. 530, 210 NYS 
609; Tidd v. McIntyre, 116 App. Div. 
602, 101 NYS 867; Fink v. Delaware, 
ete., Mut, Aid Soc., 57 App. Div. 507, 
68 NYS 80 [rev on other grounds 
171 N. Y. 616, 64 NE 506]; Tolson v. 
National Provident Union, 60 Misc. 
460, 113 NYS 534 [aff 180 App. Div. 
884 mem, 114 NYS 1149 mem (aff 198 
N. Y. 535 mem, 92 NE 1104 mem)]. 

N. C.—wWooten v. Grand United Or- 
der of Odd Fellows, 176 N. GC. 52, 


96 SE 654. 

N. D.—Taylor v. Grand Lodge A. 
O. U. W., 45 N. D. 468, 178 NW 180, 
132 [quot Cyc]. 

Oh.—Arnold. v. Newcomb, 104 Oh. 
St. 578, 136 NE 206; Abernethy v. 
Supreme Council C. M. B, A., 19 Oh. 
Cir. Ct. N. S. 184; Modern Woodmen 


Western Bo- 


Alliance v. Na- 
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of America vy. Daerr, 11 OhNPNS 
360. 

Okl.—Grand Lodge K. P. y. Moore, 
66 Okl. 142, 168 P 659; Janeway Vv. 
Norton, 61 Okl. 185, 160 P 908, 910° 
[cit Cyc]; Medern Woodmen of Amer- 
ica y. Terry, 153 P 1124. 

Or.—United Artisans v. Cronise, 88 
Or, 602, 172 P 109, LRA1918D 1131; 
Independent Order of Foresters v. 
Keliher, 36 Or. 501, 59 P 324, 1109, 
60 P 563, 78 AmSR 785. 


S. D.—Stemler,’v: Stemler, 31 S. 
D. 595, 141 NW 780. 

Tenn.—Davis v. Davis, 136 Tenn. 
520, 190 SW 459. 

Tex.—Grand Lodge K. & D. T. V. 


Vann, (Civ. A.) 282 SW 265; Supreme 
Home A. O. P. v. Price, (Civ. A.) 274 
a 1019 [aff (Commn. A.) 285 SW 

10]. 

Utah.—Wentworth v. Equitable L. 
Assur. Soc:, 65 Utah 581, 238 P 648, 
652 [cit Cyc]. ut 

3) 


Wash.—Bernheim  v. 
Wash, 120, 88 P 106. 

Wis.—Seffens v. Carisch, 190 Wis. 
144, 208 NW 905; Waldum v. Hom- 
stad, 119 Wis. 312, 96 NW 806; Mc- 
Gowan v. Supreme Court I. O. F., 104 
Wis. 173, 80 NW 608. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026, 

[a] MTllustrations.—(1) Where an 
insured had the right to change the 
beneficiary and he did all that he 
could to make such change, by writ- 
ing to the lodge in another state, 
where his certificate was, that he 
wanted to make such change and to 
send the certificate to a lodge in the 
town where he was living, and wrote 
the secretary of the local lodge to 
make such change and to find the 
certificate for him, but the certifi- 
cate was not obtained, the change 
must be deemed to have been made. 
National Croation Soc. v. Pavlic, 200 
Ill. A, 601. (2) A change of bene- 
ficiary duly applied for will be re- 
garded as having been perfected in 
the lifetime of insured, although he 
died one day before the new certifi- 
eate was executed. Hayden v. Mod- 
ern Brotherhood of America, 173 
Iowa 395, 155. NW 830. (3) Where 
a member on his deathbed executed 
an application for a change of bene- 
ficiary, and it was mailed, but he died 
before a new certificate could be 
issued, the change was effective. Su- 
preme Court I. O. F. v. Frise, 183 
Mich. 186, 150 NW 110. (4) Where 
the laws of a society as to a change 
of beneficiary did not require ap- 
proval by the supreme body or its re- 
corder to validate the change, a mem- 
ber having complied with the rules 
as far as he was able, the change was 
complete, although no new certifi- 
cate was issued, because the old cer- 
tificate was lost in the mail. Winter- 
gerst v. Court of ‘Honor, 185 Mo: A. 
378, 170 SW 346. (5) Failure of the 
society to record a change of benefi- 
ciary and issue a new certificate 
showing such change during the life- 
time of insured did not defeat the 
change of beneficiary which was duly 
applied for by insured. Modern 
Woodmen of America v. Terry, (Okl1.) 
153 P1124. (6) A request for change 
of beneficiary in substantial accord 
with the contract is not void because 
the member died prior to the grant- 
ing of the request by the society. 
Heydorf v. Conrack, 7 Kan, A. 202, 
52 P 700; Grand Lodge K. & D. T. 
v. Vann, (Tex. Civ. A.) 282 SW 265. 


Martin, 


[b] Facts held insufficient to 
bring case within exception.—(1) 
Generally. Barboza v. Conselho Su- 


premo Da Irmandade Do Divino Es- 
pirito Santo Do Estado Da California, 
43 Cal. A. 775, 185 P 1028; Supreme 
Lodge F. B. v. Price, 27 Cal. A. 607, 
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where the contract fixes the time when the change 
shall take effect, and specifies the act which shall 
effect such change;7® so that if the contract pro-. 


150 P 803; Bishop v. Roberts, 104 
Kan. 181, 178 P 409; Grand Lodge A. 
O. U. W. v. Martin, 11/8 Me. 409, 108 
A 355; Clark vy. Supreme Council R. 
A., 176 Mass, 468, 57 NE 787; Hadley 
v. Modern Woodmen of America, (Mo. 
A.) 205 SW 101; Orcutt v. Modern 
Woodmen of America, 213 App. Div. 
530, 210 NYS 609; Sheffield v. Modern 
Woodmen of America, 44'S. D. 472, 
184 NW 239; Davis v. Davis, 136 
Tenn. 520, 190 SW 459; Seffens v: 
Carisch, 190 Wis. 144, 208 NW 905. 
(2) While equity may aid an at- 
tempted but incomplete change of 
beneficiary, it does so only when in- 
sured in good faith has attempted to 
comply with the prescribed mode of 
change; but where insured did noth- 
ing to make a change in accordance 
with the form prescribed, his will, 
giving the fund to another, did not, 
in equity, constitute a change of the 
beneficiary. Finnell v. Franklin, 55 
Colo. 156, 184 P 122. (38) Where the 
rules of the society required a mem- 
ber desiring a change of beneficiary 
to indorse a direction on his certifi- 
cate, or a duplicate certificate, to 
obtain which he must make an affi- 
davit and request that a duplicate 
policy issue, and submit the same to 
the supreme directors, a member who 
lost his certificate and made out an 
affidavit to the effect that he wanted 
to change the beneficiary, and was 
told first to obtain a duplicate of his 
certificate, and he then sent in an 
affidavit, which entitled him to a 
duplicate policy, but before it was 
acted upon by the supreme directors 
he died, there was no change of bene- 
ficiary, nor had the member done all 
the things required of him to change 
the beneficiary, the things remaining 
to be done being more than mere 
ministerial acts on the part of the so- 
ciety. Barboza v. Conselho Supremo 
Da Irmandade Do Divino Espirito 
Santo Do Estado De. California, 43 
Cal, A. 775, 185 P1028. 

27. ‘Myers v. Modern Woodmen of 
America, 205 Ill. A. 45. 

28. Hodalski v. Hodalski, 181 Ill. 
A. 158; Tierney v. Modern Woodmen 
of America, 124 Minn. 540, 145 NW 
390; Hughes v. Modern Woodmen of 
America, 124 Minn, 458, 145 NW 387; 
Modern Woodmen of America v. 
Myers, 99 Oh. St. 87, 124 NB 48; 
Modern Woodmen of America v. Hea- 
ae 88 Vt. 37, 58, 90 A 898, LRAI915A 
580, 


“The second and third exceptions 
to the general rule are founded upon 
the same principle, viz.: that equity 
will treat that as done which ought 
to have been done. The cases falling 
within either of these exceptions turn 
upon some fact or set of facts that 
make it inequitable to apply the gen- 
eral rule to the particular case, as 
for example, when it is beyond the 
power of the member to comply with 
the requirements of the by-law 
through the fault of the society or 
the original beneficiary, or where the 
things required of the member have 
been done and the failure to perfect 
the change in the member’s lifetime 
is due to the fault or neglect of an- 
other. In those circumstances equity 
may well regard those things done 
that should have been done. But we 
know of no case that goes to the 
extent of holding that equity will re- 
gard as done those essential things 
that are beyond the power of any 
one to do. Such a construction would 
make it necessary to treat as nuga- 
tory the stipulations in all benefi- 
ciary contracts designed to limit the 
time, with reference to the member’s 
death, within which a change of 
beneficiary can be effected.” Mod- 
ern Woodmen of America v. Headle, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and mote number, 
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vides that a change of beneficiaries shall not take 
effect until a new certificate is issued during the 
member’s lifetime, and the request for a change is 
not received until after the member’s death, the 
attempted change is of no effect.2® Such exception 
has also been held ineffectual where an applica- 
tion for a change of beneficiaries is mailed, but not 
delivered until after the member’s death.®° The 
ignorance of the officers of a local lodge as to their 
duties in making a change in the beneficiary, and 
the failure of the society to furnish a blank form 
of application for such change, will not excuse the 
member from a compliance with the rules of the 
society.*! And failure to have the change attested 
by two witnesses is not excused by the fact that the 
member was sick in a hospital whose rules allowed 
a patient to have but one visitor a day.*? 

[§ 165] d. Revocation and Change by Will.?? It 
is generally held that a member of a mutual-benefit 
society may change the beneficiary by will unless 
a different mode is prescribed by the certificate or 
the laws of the society,** but that, where another 
mode of change is prescribed, a change by will is 

-invalid®® unless the society has waived the right 
to object,®* or circumstances exist rendering it im- 


29. Hodalski y. Hodalski, 181 Ill. A.] NW 766, 
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769.. [cit. Cyc] 
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possible for the member literally to foliow the pre- 
seribed method.’7 On the other hand it has been 
held that a will is ineffectual to change the desig- 
nation unless the laws of the society authorize a 
change to be made in that manner.*® A changé by 
will is, of course, valid if authorized by the laws 
of the society.2° Under the laws of a society pro- 
viding that a certificate issued to a beneficiary 
not belonsine to any of the classes named shall 
be void, but reserving the right to a member to 
annul a previous designation and dispose of the 
fund by will, where a member inserts in the certi- 
ficate the names of persons not within the desig- 
nated classes, and then by his will bequeaths the 
proceeds of the certificate to such persons, the latter 
take under the will and not as beneficiaries, and 
the fact. that they were illegally named as benefi- 
ciaries is iImmaterial.4° The substitution of the 
executors of a member as his beneficiaries, and the 
insertion in his will of a direction to them to apply 
the proceeds in payment of his debts, is not an at- 
tempt to devise by will the policy or its proceeds.*! 

Validity of will. An attempt to change the bene- 
ficiary by will is ineffectual unless the will is valid 
as such.*? 


(where the] Fisk, 126 Mich. 856, 85 NW _ 875; 


158; Tierney v. Modern Woodmen of 
America, 124 Minn. 540, 145 NW 390; 
Hughes v. Modern ‘Woodmen of 
America, 124 Minn. 458, 145 NW 387; 
Counsman v. Modern Woodmen of 
America, 69 Nebr. 710, 96 NW 672, 98 
NW 414 (a change of beneficiaries 
which does not reach the head office 
until after the death of the member, 
and is refused because not in accord- 
ance with the by-laws as to a part 
of the fund, has no effect even as 
to the part of the fund in reference 
to which it is in proper form, where 
the association has a by-law declar- 
ing the old certificate to be in effect 
until the new one is delivered); Mod- 
ern Woodmen of America v. Headle, 
88 Vt. 37, 90 A 893, LRAI915A 580. 

30. Knights of Maccabees of 
World v. Sackett, 34 Mont. 357, 86 P 
423, 115 AmSR 532; Fink v. Fink, 
171 N. Y. 616, 64 NE 506. 

[a] This rule applies where there 
is no provision in the by-laws for 
sending the application by mail, and 
there has been no correspondence 
with the association on the subject, 
since if nothing has been done by 
either party to call for a letter from 
the other, the agent selected to de- 
liver is the agent of the sender, not 
of the receiver, and the relation is 
not changed by selecting the United 
States mail as the agency to make 
the delivery, any more than if an 
express company or a personal mes- 
senger had been chosen for that pur- 


pose. Fink y. Fink, 171 N. Y. 616, 64 
NE 506. 
31. Independent Order of Forest- 


ers v. Keliher, 36 Or. 501, 59 P 324, 
1109, 60 P 563, 78 AmSR 785. 
32. Abbott v. Supreme Colony TJ. 
oO. P. F., 190 Mass. 67, 76 NE 234. 
33. Appointment of new  benefi- 
ciary by will where original bene- 
ficlary predeceases member see supra 
iy 
: Designation by will generally see 
supra § 151 
34. 


Towa.—Brinsmaid v. Iowa 
State Traveling Men’s Assoc., 152 
Iowa 134, 132 NW 34, 42 LRANS 


1161, AnnCas1913B 1282. 

Mich.—Supreme Council C. M. B. A. 
v. Priest, 46 Mich. 429, 9 NW 481. 

Mo.—Masonic Benev. Assoc. v. 
Bunch, 109 Mo. 560, 19 SW 25. 

Okl.—Benson y. Benson, 125 Okl. 
151, 256 P 912, 914 [quot Cycl. 

S. C—Hunter v. Hunter, 100 S, C. 
517, 84 SH. 180. 

Wis.—Armstrong v. Blanchard, 150 
Wis. 31, 1836 NW 142. 

See Finn v. Walsh, 19 N, D. 61, 121 


question is not decided but many au- 
thorities, pro and con, are cited). 

[a] Rule applied. — Regulations 
which provide that on the death of a 
member his share of the beneficiary 
fund shall be paid to the persons 
named by him on the will book, and 
that if he names no one it shall be 
divided equally among his family, do 
not prevent a member from changing 
by will a previous designation made 
on the will book. Supreme Council 
C. M. B. A. v, Priest, 46 Mich. 429, 9 
NW 481. 

35. Cal.—Supreme Lodge F. B. v. 
Price, 27.,Cal. <A., 607,..150,.P. 803; 
Burke v. Modern Woodmen of Amer- 
ica, 2 Cal. A. 611, 84 P 275. 

CGolo.—Finnell Vv. Franklin, 55 Colo, 
156, 1384 P 122. 

Ind.—Holiand v. Taylor, 111 Ind. 
121, 12 NE 116; Modern Brotherhood 
of America v. Matkovitch, 56 Ind, A. 
8, 104 NE 795. : 

Iowa.—Hull v. Brotherhood of 
American Yeomen, 199 Iowa 356, 202 
NW 6; Brinsmaid v. Iowa State Trav- 
eling Men’s Assoc., 152 Iowa 134, 132 
NW 34, 42 LRANS 1161, AnnCas 
1913B 1282; Hainer v. Iowa Legion 
of Honor, 78 Iowa 245, 43 NW 185; 
Stephenson v. Stephenson, 64 Iowa 
534, 21 NW 19; McClure v. Johnson, 
56 Iowa 620, 10’ NW 217. 

Kan.—Pilcher v. Puckett, 77 Kan. 
284, 94 P 132, 17 LRANS 1083; Olm- 
stead v. Masonic Mut. Ben, Soc., 37 
Kan. 93, 14 P 449. 

ie ihe —McCarthy. v. Supreme Lodge 

E. O. P., 153 Mass, 314, 26 NE 
B66, 25 AmSR 637, 11 LRA 144; Dan- 
iels v. Pratt, 148 Mass. 216, i0 NE 
166. 

Mich.—Grand Lodge A. O, U. W. v. 
Fisk, 126 Mich. 356, 85 NW 875. 

N. Y.—Fink v. Fink, 171 N. Y. 616, 
64 NE 506 [rev 57 App. Div. 507, 68 
NYS 80]. 

Pa.—Grant v. Faires, 
97 A 1060. [rev 24 Pa. Dist. 955]; 
In-re Harton, 213 Pa. 499, 62 A 1058, 
4 LRANS 989 [foll In re Harton, 213 
Pa, 505, 62 A 1059]; Vollman’s App., 
92. Pa. 50. 

Tex.—Anderson v. Grand Lodge U. 
B. F., (Civ. A.) 248 SW 461 

Eng.—Bennett y. Slater, [1899] 1 
Q:.B. 45; 

Man.—In re Anderson, 16 Man. 177, 
38 WestLR 127; Leadlay v. McGregor, 
11 Man. 9. 

36. See infra § 167. 

Right of original beneficiary to ob- 
ject where society has waived re- 
quirements see infra § 166. 

387. Grand Lodge A. O. U. W. v. 


253 Pa. 232, 


Grand Lodge A. O. U. W. v. Kohler, 
106 Mich. 121, 63 NW 897; Grand 
Lodge A. O. U. W. v. Noll, 90 Mich. 
37, 51 NW 268, 30 AmSR 419, 15 LRA 
eye And see generally supra § 

38. De Silva v. Supreme Council 
P. U.,;.109, Cal. 373, 42. P 32> Schardt 
Vv. Scharat, 100 Tenn. 276, 45 SW 340. 
See Payette v. Royal Arcanum, 60 
Que. Super. 511 (where by-laws for- 
bid it). 

39.  Ala.—Stoelker v. Thornton, 88 
Ala. 241, 6 S 680, 6 LRA 140; Mosaic 
Templars of Ameri ica v. Raife, 21 Ala. 
A. 329, 110 S 66 [certiorari den 215 
Ala. 159, 110 S 67]. 

D. C.—Raub y. 
lief Assoc., 14 D. 

Ill.— Voight v. Kersten, 164 Ill. 314, 
45 NE 543 [aff 61 Ill. A. 42]. 

Ky.—Stice v. Carter, 63 SW 770, 23 
KyL 915. 

Ont.—Re Cole,, 36 Ont. L. 173, 10 
OntWN 9, 29 DomLR 492; Re Baeder, 
36 Ont. L, 30, 9 OntWN’ 88, 462, 28 
DomLR 424; Racher Vv. Pew, 30 Ont. 
483; Videan’ y. Westover, 29 Ont. 1; 
Lynn v. Toronto Gen. Trusts Co., 20 
Ont. 475. 

40. Middelstadt v. Grand Lodge O. 
S. H., 107 Minn. 228, 120 NW 37. 

[a] “The effect of this provision . 
was to authorize the member to de- 
prive a beneficiary who had _ been 
named in the certificate of his right 
to the money and dispose of the fund 
in any manner he desired by his Jast 
will and testament. A, member had 
the power to change the beneficiary 
at any time prior to his death, but 
his right of selection of a new bene- 
ficiary was limited to the classes 
designated in the constitution of the 
order, which expressly provided that 
the designation of other persons 
would be null and void. The consti- 
tution gave him the right to annul 
the previous designation of a bene- 
ficiary, thus making the mohey pay- 
able ‘to his estate, and subject to 
disposition by his last will. This 
right was exercised by Johann Link, 
and the Dailys were entitled to the 
money by virtue of the testamentary 
disposition, and not as beneficiaries 
named in the certificate.” Middel- 
stadt v. Grand Lodge O. S. H., 107 
Minn. 228, 232, 120 NW 37. 

41. Bowman vy. Moore, 87 Cal. 306, 
25 P 409. 

42. Mosaic Templars of America 
v. Raife, 21 Ala, A. 329,°110 S 66 
[certiorari den 215 Ala. 159, 110 $§ 
67]; Highland v. Highland, "109 “TH, 
366 [aff 13 Ill. A: 510]; Wendi v. 


Masonic Mut. Re- 
C. 68. 


212 [45 C. 8.] 

Sufficiency of bequest.4* The intention to change 
beneficiaries by the provisions in a will must be 
clearly shown,** and the will must identify the par- 
ticular fund bequeathed,*® there being no infer- 
ence of an intent to change the original beneficiaries 
by a mere residuary clause.*® It has been held in 
some cases, however, that a will bequeathing all 
of the member’s estate, ‘‘including my life insur- 
ance,’’ is sufficient to pass to the legatee the pro- 
ceeds of a benefit certificate.*” 

[§ 166] e. Who May Question Sufficiency of 
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the regulations concerning the method of changing 
beneficiaries are prescribed for the protection ot 
the society, and that if the society has by waiver or 
estoppel lost its right to object to a change of bene- 
ficiary*® no one else may raise that objection.®° 
Accordingly if a change of beneficiaries has actu- 
ally been consummated and acted on by the society - 
in the member’s lifetime, the original beneficiary 
has no standing to attack the change because it was 
not made in compliance with the regulations of the 
society,® if it did not violate any provision of the 


Revocation and Change.*8 


Iowa Legion of Honor, 72 Iowa 682, 
34 NW 470; In re Jansen, 12 Ont. L. 
63, 8 OntWR 17. 

[a] Validity of will.—(1) An at- 
tempt by insured to change the bene- 
ficiary named in the policy by an 
instrument purporting to be a will 
but which-has no witnesses is inef- 
fectual for that purpose. Highland 
v. Highland, 109 Ill. 366 [aff 13 Ill. A. 
510]. (2) A will invalidly executed 
is not an “instrument in writing” ef- 
fectual to change the_ beneficiaries 
under Rev. St. (1897) c 203 § 160. In 
re Jansen, 12 Ont. L. 63, 8 OntWR 17 
{dist Leavitt vy. Spaidal, 45 Ont. L. 
611, 16 OntWN 271, 49 DomLR 245 
(decided under Rev. St. [1914] c 183 
§ 171, and holding that a document 
ineffective as a will because not wit- 
nessed is sufficient to change the 
beneficiaries)]. (3) An assignment 
of a benefit certificate at the foot 
thereof by the member is not a “will.” 
Mosaic Templars of America v. Raife, 
21 Ala. A. 329, 110 S 66 [certiorari 
den 215 Ala. 159, 110 S 67]. 

43. Sufficiency of identification of 
beneficiary by will see supra § 162. 

44. Hutson v. Jenson, 110 Wis. 26, 
85 NW 689. 

45. Highland vy. Highland, 109 Ill. 
366 [aff 13 Ill. A. 510]; Young Men’s 
Mut. L. Assoc. v. Harrison, 10 Oh. 
Dec. (Reprint) 786, 23 CincLBul 360; 
Re Richardson, 30 Man. 158, 49 Dom 


LR 59, [1919] 3 WestWkly 666; Re 
Snyder, 4 Ont. L. 320. 
[a] Bequest held insufficient.— 


The will of a member directing all 
policies of insurance on his life to be 
invested and used by his wife for 
the benefit of herself and their chil- 
dren is not such an execution of the 
power of appointment of a beneficiary 
as will control the fund under a pol- 
icy payable to his mother, where the 
member had other policies of insur- 
ance, it not appearing from the will 
that there was an intention again to 
exercise the power of appointment 
by naming another beneficiary. Young 
Men’s Mut. Life Assoc. v. Harrison, 


10 Oh. Dee. (Reprint) 786, 23 Cinc 
LBul 360. 
[b] Statutory provisions.—(1) The 


will is insufficient to effect a change 
of beneficiary where it makes no 
reference to the certificate of insur- 
ance or to the moneys payable there- 
under, if that is required by statute. 
Re Snyder, 4 Ont. L. 320. (2) Under 
some statutes the will must identify 
the certificate by reference to its 
number or otherwise. Arnold v. Do- 
minion Trust Co., 56 Can. S. C. 435, 
41 DomLR 107, [1918] 2 WestWkly 
25; Re Richardson, 30 Man. 158, 
[1919] 49 DomLR 59, [1919] 3 West 
Wkly 666; In re Cochrane, 16 Ont. L. 
328, 11 OntWR 956; Re Earl, 1 Ont 
WN 1141, 16 OntWR 901 (a reference 
to “the money that shall come from 
the Home Circle” was insufficient). 

46. Hutson v. Jenson, 110 Wis. 26, 
85 NW 689. 

47. Stice v. Carter, 68 SW 770, 23 
KyL 915. To same effect Re Cole, 
36 Ont. L. 173, 10 OntWN 9, 29 Dom 
LR 492; Re Baeder, 36 Ont. L. 30, 9 
OntWN 88, 462, 28 DomLR 424. 

48. Who may question eligibility 
of beneficlary see supra § 135. 

49. See infra § 167. 


It is generally held that 


50. U. S.—Supreme Council R. A. 
v. Behrend, 247 U. S. 394, 38 SCt 522, 
Sea ed. 1182 [rev 45 App. (D. C.) 

Ark.—Knights of Pythias vy. Long, 
117 Ark. 136, 174 SW 1197. 
gt ea Vv.) Dal¥)% 3ipblleA. 

Ind.—Almy v. Commercial Travel- 
ers’ Assoc., 59 Ind. A. 249, 106 NE 
893, 897 [cit Cyc]. 

Iowa.—Thomas vy. Locomotive En- 
gineers’ Mut. L., etc, Ins. Assoc., 
191 Iowa 1152, 1168, 183 NW 628, 15 
ALR 1240 [quot Cyc]. 

Kan.—Brown yv. Modern Woodmen 
of World, 97 Kan. 665, 156 P 767, 771, 
LRA1916B 588 [quot Cyc]. 

Pa.—Noble v. Police Beneficiary 
Assoc., 224 Pa. 298, 302, 73 A 336, 
132 AmSR 783 [cit Cyc]; Pennsyl- 
vania R. Co. v. Wolfe, 203 Pa. 269, 
52 A 247, 

Tex.—Grand Lodge K. & D. T. v. 
Viann, (Civ. A.) 282 SW 265; Jones v. 
Holmes, (Civ. A.) 195 SW 306. 

And see cases infra note 51. 

[a] Persons not entitled in any 
event to fund cannot object to the 
change of designation. Munhall v. 
Daly, 37 Ill. A, 628. 

[b] Original beneficiary’s as- 
signee in bankruptcy.—Although no 
formal change of beneficiary is made, 
yet where the original beneficiary 
has paid over the fund to another 
person pursuant to an antemortem 
direction of the member, the original 
beneficiary’s assignee in bankruptcy 
cannot recover the fund from such 
person. Schomaker y. Schwebel, 204 
Pa. 470, 54 A 337. 

51. U. S.—Arrington v. Grand 
Lodge Bu RR. Tea 2k 2d O14 Su 
preme Conclave R. A. vy. Cappella, 41 


Fed. 1. 
Whittington, 207 


Ala.—Harris v. 
Ala. 551, 93S 526. 
Ariz.—McLennan v. McLennan, 240 
P3393 
Ark.—Knights of Pythias v. Long, 
117 Ark. 136, 174 SW 1197; Ross v. 
Rogers, 96 Ark. 154, 181 SW 336. 
Cal.—Barboza v. Conselho Supremo 
Da Irmandade Do Divino Espirito 
Santo Do Hstado, 48 Cal. A. 1775, 
185 P 1028; Supreme Lodge F. B. v. 
Price, 27 Cal. A. 607, 150 P 803. 
Ill.—Delaney v. Delaney, 175 
187, 51 NE! 961° Fatt 70 111, A. 


Casey v. Ladies Catholic 
Benev. Assoc., 195 Ill. A. 2; Ptacek vy. 
Pisa, 134 Ill. A. 155; Gordon v,. Gor- 
don, sve Rac On 

Ind.—Heinzman vy. Whiteman, 81 
ind, A. 29,. 189 NE 829; Almy v. 
Commercial Travelers’ Assoc., 59 Ind, 
A. 249, 106 NE 893, 897 [cit Cyc]. 

Iowa.—Thomas y. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Iowa 1152, 183 NW 628, 15 ALR 1240; 
Wandell v. Mystic Toilers, 130 Iowa 
639, 105 NW 448; Depee v. Grand 
Lodge A. O. U. W., 106 Iowa 747, 76 
NW 798; Simcoke v. Grand Lodge A. 
O, U. W., 84 Iowa 383, 51 NW 8, 15 
LRA 114; Schmidt v. Iowa Knights 
of Pythias Ins. Assoc., 82 Iowa 304, 
47 NW 1032, 11 LRA 205. 

Kan.—Gaston v. Clabaugh, 106 Kan. 
160, 186 P 1028, 1025 [cit Cyc]; Tits- 
worth v. Titsworth, 40 Kan. 571, 20 
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Ky.—Vaughan v. Modern Brother- 
hood of America, 149 Ky. 587, 149 
SW 937; Manning v. Ancient Order of 
United Workmen, 86 Ky. 136, 5 SW 
385, 9 KyL 428, 9 AmSR 270. 

Me.—Grand Lodge A. O. U. W. Vv. 
Martin, 118 Me. 409, 108 A 355. 

Mich.—Hull v. Hull, 204 Mich. 530, 
170 NW 642; Ladies of Modern Mac- 
cabees. v. Daley, 166 Mich. 542, 131 
NW 1127; Grand Lodge A. O. WU; W. 
vy. Brown, 160 Mich, 437, 125 NW 400, 
Supreme Court O. P. v. Davis, 129 
Mich. 318, 88 NW 874. ; 

Minn.—Knappen v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Co., 166 
Minn. 328, 207 NW 641; Fisher v. 
Malchow, 93 Minn. 396, 101 NW 602; 
Schoenau v. Grand Lodge A. U. 
W., 85 Minn. 349, 88 NW 999. : 

Miss.—White v. White, 111 Miss. 
219, 71 S 322. 

Mo.—Grand Lodge A. O. U. W._v. 
McFadden, 213 Mo. 269, 111 SW 1172; 
Frakes vy. Brotherhood of Locomotive 
Firemen, (A.) 204 SW 26; Henderson 
vy. Modern Woodmen of America, 163 
Mo. A. 186, 146 SW 102. 

Mont.—Knights of Maccabees v. 
Sackett, 84 Mont. 357, 86 P 423, 115 
AmSR 532. 

Nebr.—Smiley v.-Modern Woodmen 
of America, 112 Nebr. 10, 198 NW 


wat Y.—St Supreme Lodge 

N. .—Stronge v. Sup 
K. P., 111 App. Div. 87, 97 NY¥S 661 
[rev on other grounds 189 N. Y. 346, 
82 NE 433, 121 AmSR 902, 12 LRANS 
1206, 12 AnnCas 941]; Fanning. v. 
Supreme Council C. M. B. A., 84 App. 
Div. 205, 82 NYS 733 [aff 178 N. Y. 
629, 71°NE 1130]; Klee v. Klee, 47 
Misc, 101, 98 NYS 588. E 

Oh.—Harley v. Earley, 23 Oh. Cir. 
Ct. 618. } 

Pa.—Noble v. Police Beneficiary 
. 224 Pa, 298, 73 A 336, 132 
AmSR 783; Pennsylvania R. Co. v. 
Wolfe, 203 Pa. 269, 52 A 247; Keating 
v. Rockhill, 78 Pa. Super. 139; Birnie 
v. Birnie, 67 Pa. Super. 74 [aff 25 
Pa. Dist. 742]. 

Tenn.—Schardt v. Schardt, 100 
Tenn, 276, 45 SW 340, 

Tex.—Splawn v. Chew, 60 Tex. 532; 
Richardson v. Faithful, (Civ. A.) 289 
SW 1054; Hunsucker v. Modern 
Brotherhood of America, (Civ. A.) 
273 SW 1020; Sarver v. Vaughn, (Civ. 
A.) 261 SW 193; Bills v. Bills, (Civ. 
A.) 207 SW 614; Jones v. Holmes, 
(Civ. A.) 195 SW 306; Coleman v. 
Grand Lodge C. K. P., (Civ. A.) 104 
SW 909. : 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 8938, LRA 
1915A 580. . 

Wash.—Cade vy. Head Camp Pacific 
Jurisdiction W. O. W., 27 Wash. 218, 
67_.P. 603. 

[a] IWustration. — An original 
beneficiary cannot object that the 
name of the local lodge president was 
signed to an application for change 
of beneficiaries without authority. 
Lenese v. Carter, 102 Ark. 72, 1483 SW 

vi 


[b] A change by will is effectual 
as against the original beneficiary, 
although another mode is provided 
by the laws of the society, where the 
society in the member’s lifetime has 
waived compliance with such laws. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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public statutes.52 But the rule is otherwise where 
no change was actually made in the member’s life- 
time,°? or the society had not, before the member’s 
death, assented to an irregular change.** 

I§ 167] f. Estoppel and Waiver. The society 
may, in the lifetime of the member,®® waive provi- 
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sions in its laws or in the certificate governing ths 
method of changing beneficiaries,°* or estop itself 
from insisting thereon,>7 and when it has done so 
no one else can as a rule take advantage of non- 
compliance with such provisions.°*® Thus the so- 
ciety is precluded from setting up irregularities in 


Koenigstein v. Finke, 101 Nebr. 449, 

163 NW 758, LRA1917F 398; Splawn 

Me her 60 wee 532; Grand dose ke. 

eve -Walitie Chex. C1lV. tA. 

SW 265. % : = , 
Estoppel of original beneficiary to 

object to mode of changing benefi- 

ciary see infra § 167. 


| 52. Bills y. Bills Tex. Civ. A. 
'207 SW 614. vs : 
' 53. Gordon y. Gordon, 117 Ill, A: 


91; Heinzman vy. Whiteman, 81 Ind. 
A. 29, 139 NE 329: Pennsylvania R. 
Co. v. Warren, 69 N. J. Eq. 706, 60 A 
1122; Grand Lodge A. O. U. W. v. 
Connolly, 58 N. J. Eq. 180, 43 A 286; 
Brown v. Grand Lodge A. O. U. 
Wis 208. -Pay Od El Otes (ole Ave Acco. 


Necessity for change during mem- 
ber’s lifetime: 33 
Generally see supra § 162. 

Exceptions to rule see supra § 164. 

54 U. S.—Hotel-Men’s Mut. Ben. 
Assoc. v. Brown, 33 Fed. 11. 

Cal.—Supreme Lodge F. B. v. Price, 
27 Cal. A. 607, 150 P 803. 

Ind.—Holland vy. Taylor, 111 Ind. 
121, 12 NE 116; Heinzman v. White- 
man, 81 Ind. A. 29, 139 NE 329. 

Iowa.—Wendt v. Iowa Legion of 
Honor, 72 Iowa 682, 34 NW 470. 

Mont.—Knights of Maccabees v. 
Sackett, 34 Mont. 357, 86 P 423, 115 
AmSR 5382. 

Or.—Independent Order of Forest- 
ers v. Keliher, 36 Or. 501, 59 P 324, 
1109, 60 P 563, 78 AmSR 785. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

Authority to assent to irregular 
ee of beneficiaries see infra § 

Waiver of objections after death 
of member see infra § 167. 

55. Waiver after death of mem- 
ber see infra notes 62—64. 

56. U. S.—Supreme Council R. A. 
v. Behrend, 247 U. S. 394, 38 SCt 522, 
62 L. ed@ 1182 [rev 45 App. (D. C.) 
260]; Arrington vy. Grand Lodge B. 
R. T., 21 F. (2d) 914; Supreme Con- 
clave -R. A, v. Cappella, 41 Fed. 1. 
And see Lamont v. Hotel Men’s Mut. 
Ben. Assoc., 30 Fed. 817 (where the 
beneficiary was changed with the con- 
sent of the society). 

Ala.—Harris v. Whittington, 207 
Ala. 551, 93 S 526; Slaughter v. 
Slaughter, 186 Ala. 302, 305, 65 S 348 
[quot Cyc]. 

ArizimMcLennan y. McLennan, 240 
P 339. » 

Cal.—Adams v. Grand Lodge A. O. 
U. W., 105 Cal. 321, 38 P 914, 45 Am 
SR 45; Barboza v. Conselho Supremo 
Da Irmandade Do Divino Espirito 
Santo Do Estado, 43 Cal. A. 775, 185 
P 1028; Supreme Lodge F. B. v. Price, 
27 Cal. A. 607, 150 P 808. 

Colo.—Finnell v. Franklin, 55 Colo. 
156, 1384 P 122. 

Tll.— Delaney v. Delaney, 175 Ill. 
187, 51 NE 961 [aff 70 Ill, A. 130]; 
Casey v. Ladies Catholic Benev. As- 
soc., 195 Ill. A. 2; Ptacek v. Pisa, 134 
Til. AY 155 ,faff 281 Ill. 622, 83 NE 
221, 14 LRANS 537]; Gordon vy. Gor- 
don, 117 Ill. A. 91. 

Ind.—Heinzman v. Whiteman, 81 


Ind. A. 29, 189 NE 329; Almy v. 
Commercial Travelers’ Assoc., 59 
Ind. A. 249, 106 NE 893, 897 [cit 
Cyel: 


Iowa.—Thomas vy. Lecomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Iowa 1152, 1170, 183 NW 628, 15 ALR 
1240 [quot Cyc]; Holden v. Modern 
Brotherhood of America, 151 Iowa 
678, 132 NW 329. 
 Kan.—Titsworth v. Titsworth, 40 
Kan. 571, 20 P 213. 

Ky.—Manning y. Ancient Order _of 
United Workmen, 86 Ky. 136; 5 SW 


385, 9 KyL 428, 9 AmSR 270 

Md.—Daly v. Daly, 138 
113 A 643. 

Mass.—Marsh vy. Supreme Council 
A. L. H., 149 Mass. 512, 21 NE 1070, 
4 LRA 382. 

Mich.—Allgemeiner Arbeiter Bund 
ates 132 Mich. 86, 92 NW 

Minn.—Knappen v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Co., 166 
Minn. 328, 207 NW 641; Fischer v. 
Malchow, 93 Minn. 396, 101 NW_ 602; 
Schoenau v. Grand, Lodge A. O. U. 
W., 85 Minn. 349, 88 NW 999. 

Miss.—Hall v. Allen, 75 Miss. 175, 
22 S 4, 65 AmSR 601. 

Mo.—Grand Lodge A. O. U. W. v. 
McFadden, 213 Mo. 269, 111 SW 1172; 
Frakes v. Brotherhood of Locomotive 
Firemen, (A.) 204 SW 26; Henderson 
v. Modern Woodmen of America, 163 
Mo. A. 186, 146 SW 102; Ables v. 
Ackley, 138 Mo. A. 594, 113 SW 698; 
St. Louis. Police Relief Assoc. v. 
Strode, 103 Mo. A. 694, 77 SW 1091; 
Grand Lodge A. O. U. W. v. Reneau, 
75 Mo. A. 402. 

Mont.—Knights of Maccabees v. 
Sackett, 34 Mont. 357, 86 P 423, 115 
AmSR 532. 

Nebr.—Koenigstein v. Finke, 101 
res 449, 1683 NW 758, LRAI91ITE 


N. J.—Supreme Council C. B. L. v. 
Murphy, 65 N. J. Eq. 60, 55 A 497 
[aff-6T No. Bia: 725, 63-A A119]. 

N. Y.—Brooklyn Trust Co. v. Sev- 
enth Regiment Veteran, etc., League, 
113) App. = Div. TET, "99= NYS 248% 
Stronge v. Supreme Lodge K. P., 111 
App. .Div. 87, 97 NYS 661 [rev on 
other grounds 189 N. Y. 346, 89 NE 
433, 121 AmSR 902, 12 LRANS 1206, 
12 AnnCas 941]; Fanning v. Supreme 
Council C. M. B. A., 84 App. Div. 205, 
82 NYS 783 fait 178" NY. 629° mem, 
71 NE 1130 mem]; Allison v. Steven- 
son, 51 App. Div. 626, 64 NYS 481; 
Wilson v. Bryce, 43 App. Div. 491, 60 
NYS 132; Moan v. Normile, 37 App. 
Div. 614, 56 NYS 339; Klee v. Klee, 
47> Mise. “102, 93 “NYS “588;° In’“re 
Milmine, 134 NYS 553; Southern Tier 
Masonic Relief Assoc. v. Laudenbach, 


Md. 155, 


‘5 NYS 901. 


N. C.—Wooten y. Grand United Or- 
der of Odd Fellows, 176 N. C. 52, 96 
SE 654. 

N. D.—Taylor v. 
O. U. W., 45 N. D. 468, 178 NW 130, 
132 [quot Cyc]. 

Okl.—Janeway v. Norton, 61 Okl. 
185, 160 P 908; Modern Woodmen of 
America v. Terry, 54 Okl. 308, 153 P 
1124. 

Or.—Brett v. Warnick, 44 Or. 511, 
T5P 1061; 

Pa.—Grant'v. Faires, 253 Pa. 232, 
97 A 1060; Pennsylvania R. Co. v. 
Wolfe, 203 Pa, 269, 52 A 247. 

Tenn.—Schardt v. Schardt, 100 
Tenn. 276, 45 SW 340. 

Tex.—Splawn v. Chew, 60 Tex. 532; 
Richardson v. Faithful, (Civ. A.) 289 
Sw 1054; Grand Lodge K. & D. T. v. 


Grand Lodge A. 


Vann, (Civ. A.) 282 SW 265; Sar- 
ver v. Vaughn, (Civ. A.) 261 SW 
193. 


Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

Wis.—Seffens v. Carisch, 190 Wis. 
144, 208 NW 905; Faubel y. Eckhart, 
151 Wis. 155, 188 NW 615; Berg v. 


Damkoehler, 112 Wis. 587, 88 NW 
606. 
[a] Change by will.—(1) Where 


insured by his will changed the bene- 
ficiary, and insurer with notice 
thereof did not object, there was a 
sufficient change in favor of the last 
named beneficiary, although the laws 
of the society provided another mode 
of substitution. Koenigstein  v. 


Finke, 101 Nebr. 449, 163 NW 758, 
LRAI917F 398; Splawn v. Chew, 60 
Tex. 532; Grand Lodge K. & D. T. v. 
Vann, (Tex. Civ. A.) 282 SW 265. 
(2) Where a member was advised by 
the company, upon communication of 
his desire to have a friend named as 
beneficiary, that he would have to 
have the certificate made payable to 
his ‘executors or administrators,” 
and provide for the payment of the 
proceeds to the friend by will, and 
this suggestion was adopted, and the 
will of insured specifically  be- 
queathed the proceeds of the policy 
to the friend, the person designated 
in accordance with such advice was 
entitled to the proceeds as against 
the next of kin. In re Milmine, 134 
NYS 553. 

{b] Failure to name beneficiary to 


be superseded may be waived. Mayer 
‘vy. Equitable Reserve Fund Life As- 


soc,, 49 Hun 336, 2 NYS 79. 

[c] Acts constituting waiver.—(1) 
The delivery of a will changing the 
beneficiary to an officer of the lodge, 
and the statement to the reporter of 
its contents and of the understanding 
of insured that it conveyed his insur- 
ance to the new beneficiary, and the 
retention of the will by the lodge, 
waive, any irregularity in the desig- 
nation of the new beneficiary. Kep- 
ler v. Supreme Lodge K. H., 45 Hun 
274, 10 NYSt 383. (2) Where the 
agent of a society, in answer to a 
request by insured for information as 
to the method of changing the bene- 
ficiary, replied that insured must sur- 
render the old certificate or give full 
explanation why he could not do so, 
he ‘thereby waived the requirement of 
the by-laws that an affidavit stating 
the reasons for failure to surrender 
the old certificate should be made on 
forms provided by the association. 
Thomas v. Lomomotive Engineers’ 
Mut. L., ete., Ins. Assoc., 191 Iowa 
1152, 183 NW 628, 15 ALR 1240. 

{ad]. Acts not constituting waiver. 
—The failure of a local court to meet 
at a regular meeting time prior to 
an insured’s death and after he had 
applied to the secretary for a change 
of beneficiary is not a waiver by 
the association of a rule that a peti- 
tion for such a change should be 
filed with the local court, where in- 
sured filed no petition prior to his 
death. Independent Order of Forest- 
ers v. Keliher, 36 Or. 501, 59 P 324, 
1109, 60 P 568, 78 AmSR 785. 

. U. S.—Supreme Conclave R, A. 
v. Cappella, 41 Fed. 1. 

Ark.—Ross v. Rogers, 96 Ark. 154, 
131 SW 336. 

Iowa.—Thomas v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 191 
Towa 1152, 1170, 188 NW 628, 15 ALR 
1240 [quot Cyc]; Wandell v. Mys- 
tic Toilers, 1380 Iowa 639, 105 NW 
448, 

Nebr.—Koenigstein v. Finke, 101 
Nebr. 449, 163 NW 758, LRAI917F 
398, 

N. D—Taylor v. Grand Lodge A. 
O. U. W., 45 N. D. 468, 178 NW 180, 
132 [quot Cyc]. 

Pa.—Noble v. Police Beneficiary 
Associ; (224 Pa. .298)° 73 "A 336;'°132 
AmSR 783. 

[a] In Massachusetts, however, it 
has been held that a person not named 
in a certificate cannot be substituted 
for the designated beneficiary by the 
operation of an estoppel. Clark v. 
Supreme Council R. A., 176 Mass. 468, 
57 NE 787. : 

Estoppel of: 

Member to change beneficiary see 

supra § 161. 

New beneficiary ‘to claim as such see 

supra § 161. 

58. See supra § 166. 
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the mode of changing beneficiaries where it issues 
a new certificate payable to a new beneficiary.*® 
But the society does not waive a requirement that 
the new certificate shall be issued in the lifetime 
of the member by issuing the same after the mem- 
ber’s death, where it did not know of his death at 
the time the new certificate was issued.°° 
been held that by depositing the fund in court or 
with a stakeholder to await a legal adjudication 
of the rights of rival claimants, the society loses 
its right to object to the mode by which the bene- 
As against the original bene- 
ficiary, however, the society cannot by any act or 
after the member’s 
compliance with provisions governing the mode of 
changing beneficiaries,°? since immediately on the, 
death of the member the rights of the original bene- 
Accordingly it has been 


ficlary was changed.°t 


omission occurring 


become vested. 


Cal.—Adamg v. Grand Lodge 
AWOr ULOW., 0b Oal. Sal, s8ode 04, 
45 AmSR. 45. 

Iowa.—Simcoke y. Grand Lodge A. 
O. U. W., 84 Iowa 383, 51 NW. 8, 15 
LRA 114. 

N. Y.—Fanning v. Supreme Council 
C. M. B. A., 84 App. Div. 205, 82 NYS 
733 [aff 178 N. Y. 629, 71 NE 1130]. 

Pa.—Noble v. Police Beneficiary 
Assoc., 224 Pa, 298, 73 A 386, 1382 
AmSR 783; Birnie v. Birnie, 67 Pa. 
Super, 74 [aff 25 Pa, Dist. 742]. 

Wis.—Faubel v. Eckhart, 151 Wis. 
155, 188 NW 615. 

[a] Failure to obtain consent of 
original beneficiary will not render 
the change ineffectual, where the so- 
ciety issues a new certificate payable 
to the new beneficiary. Noble v. Po- 
lice Beneficiary Assoe., 224 Pa, 298, 
73 A 336, 182 AmSR 783, 

60. Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580, 

61. Ga.—Dell v. ‘Varnedoe, 148 Ga. 
91, F Obst Oe. 

Iowa.—Thomas y. Locomotive En- 
gineers’ Mut. L., ete., Ins. Assoc., 191 
Towa 1152, 183 NW 628, 15 ALR 
1240. , 

Kan.—Titsworth v. Titsworth, 40 
Kan. 571, 20..P,; 213. 

Me.—Grand Lodge A. .O. U. W. v. 
Martin, 118 Me, 409, 108 A 355. 

Miss.—Hall v. Allen, 75 Miss. 175, 
22 S 4, 65 AmSR 601. 

Mo.—Frakes v. Brotherhood of 
Locomotive Firemen, (A.) 204 SW 26; 


ficlary 


Henderson vy. Modern Woodmen of 
PaRORACAD 163 Mo. A, 186, 146 SW 
102. 


Mont.—Knights of Maccabees of 
World v. Sackett, 34 Mont. 357, 86 P 
423, 115 AmSR_ 532. 

Oh.—Abernethy v. Supreme Council 
og BAe. £97, Oh:4, Cir..roCtininey Sk 
184. 

Or.—Brett v. Warnick, 44 Or, 511, 
Tock oL06A. 

Tex.—Bills v. Bills, (Civ. A.) 207 
SW 614. 

62. Cal.—McLaughlin v. McLaugh- 
lin, 104 Cal. 171, 37 P 865, 43 AmSR 
83; Supreme Liodge F. B. v. Price, 
27 Cal, A. 607,-150 P 803. 

Colo.—Finnell vy. Franklin, 55 Colo, 
166, 1384 P 122. 

Ida.—Allison v. Brotherhood of R. 
Trainmen, 34 Ida. 488, 201 P-838 
; Til.—Gordon vy. Gordon, 117 Ill. A. 

il, 

Ind.—Heinzman vy. Whiteman, 81 
Ind. A. 29, 139: NE 329. 

Towa.—Wendt v. Iowa Legion of 
Honor, 72 Iowa 682, 34 NW 470. 

Mich.—Ancient Order of Gleaners 
v. Bury, 165 Mich. 1,,1830 NW 191, 34 
LRANS 277. 

Mo.—Londry v. Sovereign Camp 
W. O. W., 140 Mo. A. 45, 124 SW 530. 
. Mont.—Knights of Maccabees of 
World v. Sackett, 34 Mont. 357, 86 P 
423, 115 AmSR 532. , 

N. Y.—Fink v. Fink, 171 N., Y. 616, 


* 


It has | nated.® 


death waive 


64 NE 506. 

Okl.—Modern Woodmen of America 
v. Terry, 54 Okl; 308, 153.P 1124. 

Pa.—Grant v. Faires, 253 Pa. 232, 
97 A 1060, 1062 [quot Cyc]. 

S. D.—Stemler v. Stemler, 31 S. D. 
595, 141 NW.780. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

W. Va.—Hamilton v. McLain, 83 
W. Va. 438, 98 SH. 445. 

63. See cases supra note 62; and 
see generally supra § 134. 

64. Ariz.—MeLennan v. McLen- 
nan, 240 P 339. 

Cal.—Supreme Lodge F, B. y. Price, 
27 Cal. A. 607, 150 P 803. 

Colo.—Finnell vy, Franklin, 55 Colo. 
156, 184° P 122. 

Conn.—Knights 
Curran, 91 Conn. 115, 

Ind.—Heinzman v. Whiteman, 81 
Ind, A. 29, 1389 NE 329. 

Me.—Grand Lodge A. O. U, W. v. 
Martin, 118 Me, 409, 108 A 355. 

Mo.—Hadley vy. Modern Woodmen 
of America, (A.) 205 SW 101. 

Mont.—Knights of Maccabees of 
World v. Sackett, 34 Mont. 357, 86 P 
423, 115 AmSR 523. 

Pa.—Grant v. Faires, 253 Pa. 232, 
97 A 1060 [rev 24 Pa. Dist. 955, and 
disappr obiter statement to contrary 
Pennsylvania R. Co. v, Wolfe, 203 
Pa. 269, 52 A 247]. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

Wis.—Seffens v. Carisch, 190 Wis. 
144, 208 NW 905; Faubel v. Eckhart, 
151 Wis. 155, 188 NW 615. 

“The payment of the money into 
court by the association, with a 
prayer that several claimants of the 
benefit money whose claims are ad- 
verse to each other be required to 
litigate the right to such money, can 
and does amount to nothing more 
than the recognition of the existence 
of a legal liability against it for the 
amount specified in the certificate 
and to a demand that it be protected 
against a duplicate payment of the 
money by a judicial determination of 
the rightful claimant of the fund.” 
Supreme Lodge F. B. v. Price, 27 Cal. 
A. 607, 620, 150 P 808. 

[a] Rule stated.—Where a society 
filed a bill of interpleader and de- 
posited in court a sum due on a con- 
tract, the money being claimed by 
different persons, the association thus 
waived rights of its own as to 
whether or not there was a valid 
substitution of beneficiaries, but it 
did not and could not waive the rights 
of the original beneficiary, who 
claimed that the substitution of bene- 
ficiaries was not valid. Grand Lodge 
A. O. U. W. v. Martin, 118 Me. 409, 
108 A 355, 

65. Goyt v. National Council K. & 
Dye, 48 gts: 8.777; 

66. Thomas y., tn- 


of Columbus. Vv. 
9 A 485. 


Locomotive 


Authority to waive. 
the acts of authorized officers or agents of the so- 
ciety;°* but no act or omission of any officer or 
agent will amount to a waiver unless he has au- 
thority in that regard.® 

Estoppel of original beneficiary. The original 
beneficiary, even where he might otherwise object 
to the method in which a new beneficiary was sub- 
stituted,®® may by his conduct estop himself from 
raising such objections,®°® as where he refuses to 
surrender the certificate, ‘thereby preventing the 
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held that the payment of the fund into court or to.a 
stakeholder will not affect the vested rights of the | 
original beneficiary.°* 
in an action on a certificate, to deny the sanity 
of the member when he designated plaintiff as bene- 
ficiary in place of the beneficiary originally desig- 


The society is not estopped, 


A waiver may result from 


gineers’ Mut. L., ete., Ins. Assoc., 191 
Iowa 1152, 183 NW 628, 15 ALR 1240. 
[a] Divisional secretary, who con- 
ducted all the society’s business with 
its members located within his divi- 
sion and through whom the members 
were required by the by-laws to make 
application for change of _ benefi- 
ciaries, had authority to waive strict 
compliance with the requirement of 
the by-laws for effecting such change. 
Thomas v. Locomotive Engineers’ 
Mut. L., etc., Ins, Assoc., 191. lowa 
1152, 183° NW 628, 15 ALR 1240. 

67. Wendt v. Iowa Legion of 
Honor, 72 Iowa 682, 34 NW 470; 
Grand Lodge A. O. U. W. v. Martin, 
118 Me, 409, 108 A 355; Independent 
Order of Foresters v. Keliher, 36 Or. 
501, 59 P 324, 1109, 60 P 563, 78 Am 
SR 785; Dean y. Dean, 162 Wis. 303, 
156 NW 135. 

[a] Officers of a local lodge 
charged only with ministerial duties 
could not by mere silence waive in- 
sured’s noncompliance with a_ pre- 
scribed method for change of bene- 
ficiary, especially where a by-law 
limited authority to waive any re- 
quirement _to the supreme master in 
writing. Dean v. Dean, 162 Wis. 303, 
156 NW 185. 

68. See supra § 166. 

69. U. S.—Supreme Conclave R. A. 
v. Cappella, 41 Fed. 1. 

Ill.—Delaney y. Delaney, 175 Ill. 
187, 51 NE 961 [aff 70 Ill. A. 130]. 

Ind. wiserigs v. Schooley, 125 Ind. 
94, 25 NE 15 

ree en crop a v. Modern Wood- 
men of America, 160 Iowa 602, 142 
NW 411; Holden v. Modern Brother- 
hood of "America, 151 Iowa 673, 132 
NW 329; Hainer v. Iowa Legion of 
Honor, 78 Iowa 245, 43. NW 185. 

Ky.—Lockett v. Lockett, 80 SW 
1152, 26 KyL 300. 

Mass.—Clark v. Supreme Council 
R. A., 176 Mass. 468, 57 NE pe 
Marsh v. Supreme Council A. L. 
nae Mass. 512, 21 NE 1070, 4 LRA 

Mich.—Grand Lodge A. O. U. W. v. 
Kohler, 106 Mich, 121, 63 NW 897. 

Pa.—Barrett v. Supreme Conclave 
TwOwsBy, 265,-Pawi64,.10% A: 168. 

[a] An estoppel arises: (1) Where 
a member made a written request for 
a change in his certificate in favor 
of his father in the form prescribed 
by the by-laws, stating that the 
original certificate was in the hands 
of his aunt, the original beneficiary, 
and that he could not make an actual 
surrender of such certificate, and be- 
fore the certificate was made out he 
died, and the aunt agreed to see that 
the change wag made, but subse- 
quently refused to do so. Supreme 
Conclave R. A. v. Cappella, 41 Fed. 1. 
(2) Where a member made a change 
of beneficiary by will, a method not 
in compliance with the contract of 
insurance, but the original beneficiary 
induced him to rely on her acquies- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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member from complying with the requirements for 
a valid change.” 

Estoppel of member. Where a suspended member 
designates a new beneficiary in his application for 
reinstatement, the fact that on reinstatement he re- 
ceives and countersigns a clearance card referring 
to him as the holder of his old certificate, which by 
its terms had become null and void, does not pre- 
clude him from demanding a new certificate desig- 
nating the new beneficiary in accordance with the 


rules of the society."! : A member who personally ° 


signs his name at the bottom of a new certificate 
agrees to its terms and ratifies a change of benefi- 
ciaries therein.”? 

[§ 168] E. Contingency on Which Benefits Are 
Payable**—1. In General. Benefits are generally 
payable on the death of the member,** on his be- 
coming sick or otherwise disabled,”* or on his at- 
taining a specified age."* However, the certificates 
or laws of some societies provide that no benefits 
shall be recoverable on account of sickness, dis- 
ability, or death occurring within a certain period 
after issuance of the certificate, and such provision 
is binding.*7 Under such a provision if sickness 
or incapacity begins within the prescribed period, 
no benefits are recoverable, although it continues 
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after the expiration of that period,’® unless there 
has been a. failure on the part of the society to 
comply with a condition of a certificate on which 
such limitation of) liability rests.79 But by-laws 
providing that benefits shall not be recoverable by 
one who has not been a member of the society for a 
prescribed time, nor by the widow of such member, 
do not preclude recovery by the children of a mem- 
ber who has not been such for the required time.®° 

Habits of member; use of intoxicants or nar- 
cotics.6: Provisions of a benefit certificate or of a 
by-law constituting a part of the contract, that 
benefits shall not be paid on account of sickness, 
disability, or death resulting from intemperance 
or the use of intoxicating liquors or nareoties, is 
valid and binding on the member and his benefi- 
ciary.®? But to avoid liability a causal connection 
must be shown between the intoxication and the in- 
jury or death. Even the moderate use of intoxi- 
cants or narcotics will preclude recovery under a 
provision relieving the society from liability for 
death resulting from their use.84 Nor can recoy- 
ery be had if the member’s death was caused by 
his intoxicated condition,®> regardless of whether 
or not he had acquired a fixed habit of intemperance 
or intoxication.®® It has been held, however, that 


cence in the provisions of the will, 
and accepted benefits under it after 
his decease. Hainer v. Iowa Legion 
of Honor, 78 Iowa 245, 43 NW 185. 

[b] Fraud er collusion. — (1) 
Where a valid change of beneficiaries 
is prevented by the fraud of the orig- 
inal beneficiary, he is estopped to 
object that there was no valid change. 
Clark v. Supreme Council R. A., 176 
Mass, 468, 57 NE 787. (2) Where a 
member delivered his certificate and 
a petition for substitution 'to the sub- 
‘ordinate secretary, who, acting in 
collusion with the original benefi- 
ciary, delivered the certificate to her, 
and forwarded the petition without 
sealing or attesting it as required 
by the rules. Marsh v. Supreme 
Council A. L. H., 149 Mass. 512, 21 
NE 1070, 4 LRA 382. 

70. Delaney v. Delaney, 175 Mil. 
187, 51 NE 961 [aff 70 Ill. A. 130]; 
Isgrigg v. Schooley, 125 Ind. 94, 25 
NE 151; Holden v. Modern Brother- 
hood of America, 151 Iowa 673, 132 
NW 329; Grand Lodge A. O. U. W. v. 
Kohler, 106 Mich. 121, 63 NW 897. 
And see supra § 164. 

71. Davidson v. Supreme Lodge K. 
P., 22 Mo. A. 263. 

72. New Era Assoc. v. Kuyat, 191 
Mich. 646, 158 NW 119. 

73. Generally see Life Insurance 
§§$ 290-308. _ 

Retrospective operation of laws of 
society as to contingency on which 
benefits are payable see supra § 39. 

74. See infra § 169. 

75. See infra §§ 178, 179. 

76. See infra § 181. 

77. Red  Men’s 
Assoc. v. Rippey, 181 Ind. 454, 103 
NE 345, 104 NE 641, 50 LRANS 
1006; Willison v. Jewelers, etc. Co., 
30 Misc, 197, 61 NYS 1125. 

[a] Death from specified diseases. 
—A certificate may provide that there 
shall be no liability on the part of 
the society if the member dies within 
a year from certain diseases speci- 
fied in the certificate. Red Men’s 
Fraternal Acc. Assoc. v. Rippey, 181 
Ind. 454, 103 NE 345, 104 NE 641, 50 
LRANS 1006. 

7g. Dabura v. Sociedad de la 
Union, (Tex. Civ. A.) 59 SW 835; 
McDonald v. Dominion Coal Co.’s 
Relief Fund, 36 N. S. 15. 

79. Baronowski vy. Baltimore Mut. 
Aid Soc., 39 WklyNCas (Pa.) 533. 

fa] Thus, where the certificate 
stipulated that no benefits should be 
paid within twenty weeks of its date 
of issue, and that in case of sickness 
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or death within that period the so- 
ciety should return the premiums and 
cancel ‘the certificate, if the society 
fails to cancel its liability and re- 
fund the premiums paid on a sick- 
ness occurring within the period spe- 
cified, it will be liable for sick bene- 
fits for illness occurring after the 
expiration of the twenty weeks. Bar- 
onowski v. Baltimore Mut. Aid Soc., 

389 WklyNC (Pa.) 533. 
80. Irish Catholic 

Gooley, 31 L. C. Jur. 56. 
81. Cross references: 

Intemperance not causing sickness or 
death as breach of promissory war- 
ranty or condition subsequent see 
supra § 87. 

Retrospective operation of laws of 
society as to habits of member see 
supra § 37. 

82. Ga.—Harrington v. Working- 

men’s Beney. Assoc., 70 Ga. 340. 
Tll.— Clarke v. National Council K. 

& L. S., 210 Ill. A. 360; Linn v. United 

Brotherhood of Carpenters, etc., 191 

Till. A. 117; Busing v. Modern Wood- 

men of America, 151 Ill, A. 49, 
Ky.—Funeral Ben. Dept. J. O. U. 

A. M. v. Ringo, 140 Ky. 310, 131 SW 

37 4 


Ben. Soc, v. 


Me.—Croteau v. Lunn, etc., Em- 
ployees’ Assoc., 124 Me. 85, 126 A 
284. 

Pa.—St. Mary’s Ben. Soc. v. Bur- 
ford, 10 Pa, 3213 Biack & White 
Smiths’ Soc. v. Vandyke, 2 Whart. 
309, 30 AmD 263; Ulrich v. Weiss, 76 
Pa. Super. 183% Orth v. Carsten, 1 
WklyNC 199. 

Tex.—Kempe v. Woodmen of World, 
(Civ. A.) 44 SW 688. 

Wis.—Curtis vy. Modern Woodmen 
of America, 159 Wis. 303, 150 NW 
417. 

[a] Construction and application 
of provisions.—(1) Where a certifi- 
cate provided that it should become 
void if the holder became so far in- 
temperate as permanently to impair 
his health, and he could then be ex- 
pelled from the fraternity, and de- 
ceased was expelled because of his 
excessive drinking, and that habit 
ultimately caused his death, there 
could be no recovery, although de- 
ceased was insane at the time of his 
expulsion. Kempe y. Woodmen of 
World, (Tex. Civ. A.) 44 SW 6838. 
(2) By-laws, providing “No benefits 
shall be paid for sickness or injury 
caused by intemperance or immoral 
act... Of the Claimant... or the 
after effects of any of these causes,” 
are applicable to death benefits, 


“claimant” being construed as mean- 
ing “member” or ‘deceased’ in such 
case. Corteau v. Lunn, etc, Em- 
Sh en ret Assoc., 124 Me, 85, 86, 126 A 


[b] Death from delirium tremens 
relieves the society from liability 
under a by-law forfeiting the insur- 
ance where death results from the 
use of intoxicating liquors. Curtis 
v. Modern Woodmen of America, 159 
Wis. 303, 150 NW 417. 

83. Croteau v. Lunn, etc, Em- 
ployees’ Assoc., 124 Me. 85, 126 A 
284; Ingle v. Sovereign Camp W. O. 
W., 204 Mo. A. 597, 216 SW 787. 

[a] Rule applied.—(1) Recovery - 
of a death benefit is not precluded 
under a by-law denying benefits for 
sickness or injury caused by in- 
temperance, or the after effects of 
such cause, by mere evidence that 
the occupants of a car wherein in- 
sured was riding when killed were 
intoxicated, no causal connection 
being shown between intoxication and 
accident. Croteau v. Lunn, ete., Em- 
ployees’ Assoc., 124 Me. 85, 126 A 
284. (2) That a member was grossly 
negligent in using a shotgun, and 
as a result it was discharged and 


-killed him, will not preclude recovery 


under a provision of the certificate 
declaring it should be void if the 
member should meet his death as the 
direct result of intoxication, even 
though the member’s negligence 
might have been largely the result bf 
drinking intoxicants. Ingle v. Sov- 
ereign: Camp W. O. W., 204 Mo, A. 
597, 216 SW 787. 

84 Gill v. Modern Woodmen of 
America, 221 Ill. A. 388; Beller v. Su- 
preme Lodge K. P., 66 Mo. A. 449, 

85. Devine v. Modern Woodmen of 
America, 171 Ill, A. 592; Ury v. Mod- 
ern Woodmen of America, 149 Iowa 
706,. 127 NW 665; Marcoux v. St. 
John Baptist Beneficence Soc, 91 
Me. 250, 39 A 1027 (Where the mem- 
ber was killed by a fall from a 
wagon by reason of his intoxication). 

[a] Where an intoxicated mem- 
ber was shot in a drunken brawl, 
there can be no recovery on a bene- 
fit certificate which provided that if 
death resulted directly or indirectly 
from intemperance the _ certificate 
should become void. Devine y. Mod- 
oun Woodmen of America, 171 Ill. A. 
592. 

86. Ury v. Modern Woodmen of 
America, 149 Iowa 706, 127 NW 665. 

[a] Dlustration.—Where a _ by- 
law of a society provided that it| 
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the death of a member who was shot and killed 
by officers when he was attempting, while intoxi- 
cated, to prevent them from searching his premises 
for liquor, was not the result of ‘‘intemperance,’’ 
such term meaning the habitual use of intoxicating 
liquors to excess.8? So it has been held that, under 
a certificate excepting death caused by intemper- 
ance, recovery may be had where a member drank 
a reasonable amount of liquor in good faith for 
medical purposes, although he was made drunk and 
died as the result;8* and that a member who died 
from drinking wood alcohol taken by mistake for 
a grain alcohol did not die directly or indirectly 
from the use of intoxicating liquor.8® Where the 
lodge issuing a certificate has no power to require 
a pledge of abstinence, a provision exempting the 
society from liability in case of death due to the 
use of intoxicants is of no effect.°° In the absence 
of any provision exempting the society from lia- 
bility if illness is caused by the indiscretion of 
a member, it will be liable, although the condition 
of the member has been brought on by indulgence 
in unnatural and vicious habits.%t 

Immoral act or conduct. The certificate some- 
times exempts the society from lability for death 
caused by immoral act or conduct.®* The exception 
refers to sexual immorality,®* and does not inelude 
intemperance or the after effects thereof. 
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Engaging in prohibited occupation.®* Contracts 
of benefit insurance may and commonly do provide 
that the society shall not be liable for sickness, 
disability, or death resulting from the member’s en- 
gaging in certain prohibited occupations considered ° 
extrahazardous in their nature,®® such as military 
or naval service;9? but in such ease the certificate 
remains in -full force and effect except as to the 
hazards of the prohibited oceupation.** A provi- 
sion of ‘this nature, being a special exemption from 
liability written by the society for its own protec- 
tion, should be strictly construed against the so- 
ciety.°® To exempt the society from liability under 
such a provision it is not enough that the member 
meet his death while engaged in the hazardous em- 
ployment, but his death must be directly traceable 
to such employment.t The provision does not apply 
where the member had retired from such occupation 
sometime before his death.” 

Waiver or estoppel. A society may waive the 
right to claim that the member, at the time of the 
injury causing death, was engaged in an occupation 
of different classification from that in which he 
was insured. Where a certificate provides that it 
shall. become void as to any claim on aecount of the 
death of the member resulting from his employ- 
ment in a prohibited occupation, the certificate con- 
tinues in full force and effect after the member 


should be relieved from liability in 
case the member's death should re- 
sult from his intemperate use of in- 
toxicating liquors, the word ‘‘use” 
was not employed with reference to 
a fixed habit, but should be construed 
to mean the means only by which 
death was caused, so that, where in- 
sured died as the result of a fall, 
which was directly caused by his 
intoxicated condition, the society was 
not liable without regard to whether 
insured had acquired a fixed habit of 
intoxication. Ury v. Modern Wood- 
men of America, 149 Iowa 706, 127 
NW 665. 

87. Deadwyler v. Grand Lodge K. 
Be dee, (C. oo8, 420 oS Ag. 

88. Kidd v. National Council J. O. 
U. A. M., 137 Tenn. 398, 193 SW 130. 

89. Modern Woodmen of America 
v. Lawson, 110 Va. 81, 65 SE 509, 
1385 AmSR 927. 

90. Grand Lodge A. O. U. W. v. 
Haynes, 16 KyL 399. 

91. Wuerthner v. Workingmen’s 
Benev. Soc., 121 Mich. 90, .79 NW 
921, 80 AmSR 484. 

92. See cases infra notes 93, 94. 

93. Deadwyler v. Grand Lodge K. 
Py lol BO: oo0 ew eGe ued ods 


94. Croteau v. Lunn, etc, Em- 
ploxeod, Assoc., 124 Me. 85, 126 A 
84. 

95. Engaging in prohibited occu- 


pation not causing sickness or death 
as breach of promissory warranty or 
condition subsequent see supra § 86. 

Retrospective operation of law of 
society as to prohibited or hazardous 
occupations see supra § 38, 

96. Ill.—Fraternal Aid Assoc. v. 
Hitchcock, 121 Ill. A. 402. 

Ky.—Modern Woodmen of America 
v. Lemonds, 212 Ky. 83, 278 SW 532. 

Minn.—Abell v. Modern Woodmen 
of America, 96 Minn, 494, 105 NW 
65, 906. 

Mo.—Williams v. Modern Wood- 
men of America, (A.) 248 SW 272. 

Nebr.—Modern Woodmen of Amer- 
ne) v. Talbot, 76 Nebr. 621, 107 NW 
790. 

Oh.—Snow v. Modern Woodmen of 
America, 4 Oh. Cir, Ct. N. S. 68, 24 
Oh. Cir. Ct. 142. 

Okl.—Modern Woodmen of America 
v. Weekley, 42 Okl. 25, 139 P 11388. 

[a] Railroad employment. — Al- 
though a man is called a ‘district 


yard brakeman” and is employed only 
within a limited territory, he is a 
“railway freight brakeman” within 
a provision in the application for an 
insurance policy declaring such policy 
void should insured be killed while 
engaged as “railway freight brake- 
man.” Snow v. Modern Woodmen of 
America, 4 Oh.,Cir, Ct. N.S. 68, 24 
Oh) [Cirk Ct. al 42, , 

Waiver of, or estoppel to, claim 
exemption see infra text and notes 

97. Marks y. Supreme Tribe B. H., 
191 Ky. 385, 280 SW 540, 15 ALR 
1277; Schroeder v. Amalgamated As- 


soe. of St., etc., R. Employees, 153 
La., 21,90 389, 
[a] There is no public policy 


against a contract exempting a com- 
pany in advance from liability for 
the death of insured while in the 
military or naval service of the gov- 
ernment, either voluntary or invol- 
untary. Marks v. Supreme Tribe B. 
H., 191 Ky. 385, 230 SW 540,.15 ALR 
1277. 

[b] Provision excluding liability 
for death while on duty as soldier 
does not exclude liability for death 
of a person enlisted in the navy. 
Schroeder v. Amalgamated Assoc. of 
St., etc., R. Employees, 153 La. 27, 95 
S 389 (resolution held not to consti- 
tute contrary construction). 

Entering military or naval service 
as breach of condition subsequent see 
supra § 86. 

Waiver of, or estoppel to, 
exemption see infra note 6. 


claim 


98. See supra § 86. 
99. Schroeder v. Amalgamated As- 
soe. of St., etc., R. Employees, 153 


Lia. 27, 95 S 389. 

1. Colo.—Frain v. Modern Wood- 
raat of America, 60 Colo. 585, 155 P 

Iowa.—Fellers v. Modern Woodmen 
of America, 182 Iowa 99, 165 NW 
584. 

Ky.—Modern Woodmen of America 
Vit oO 212 Ky. 88, 278 SW 
53 


Minn.—Abell vy. Modern Woodmen 
of America, 96 Minn. 494, 105 NW 
65, 906. 

Mo.—Wolfgram v. Modern Wood- 


men of America, 167 Mo. A. 220, 149 
SW 1167. 
fa] Death held: not due to haz- 


ards of occupation.—Where a rail- 
road employee is killed by a train 
when not on duty or performing any 
office of his employment, his death 
is not directly traceable to his em- 
ployment within a mutual benefit cer- 
tificate exempting the association 
from liability in case of the death of 
a member by accident directly trace- 
able to employment in the occupation 
of brakeman on a freight train. 
Wolfgram v. Modern Woodmen of 


sR OE NCE, 167 Mo. A. 220, 149 SW 
[b] Death held due to hazards of 


occupation.—Frain v. Modern Wood- 
men of America, 60 Colo. 585, 155 P 
330; Modern Woodmen of America v. 
Lemonds, 212 Ky. 88, 278 SW 582; 
Abell v. Modern Woodmen of 
PATO NLC 96 Minn. 494, 105 NW 65, 
06. 

2. Zeman ev. North American 
Union, 263 Ill. 304, 105 NE 22 [aff 
L8d, JU. As 9551 ee 


3. Thompson vy. Loyal Protec- 
bive Assoc., 167 Mich, 31, 132 NW 
ot. 

[a] Illustration. — Under the 


classification of defendant fraternal 
accident insurance company, the oc- 
cupation in which it claimed that 
insured was engaged when injured, 
as claimed by him, he would receive 
one hundred dollars in case of death 
by accident, and twenty dollars in 
case of death by sickness, and there 
was no classified employment under 
which insured would receive one 
hundred dollars for death from sick- 
ness. After proof of death had been 
furnished, showing decedent’s work 
at the time of the claimed injury, and 
after a further investigation ex- 
pressly to determine the nature of 
his work and the cause of injury, 
defendant tendered to the beneficiary, 
with its plea in the action on the 
certificate, and paid into court the 
sum of one hundred dollars, and 
costs. It was held that the tender 
waived any claim that death resulted 
from sickness while engaged as a 
common laborer, or from any other 
cause than accident while engaged 
in the occupation classified to cor- 
respond to the one hundred dollars 
tendered. Thompson y. Loyal Pro- 
ar A Assoc., 167 Mich. 31, 132 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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engages in such oceupatien, except as to disability 


‘or death directly resulting therefrom;* and hence 


the society, by accepting and retaining dues and as- 
sessments with knowledge that the member had en- 
gaged in the prohibited occupation, does not waive 
or become estopped to claim the exemption from 
lability for death or disability directly due to 
such occupation,®> and the same rule applies where 
the contract exempts the society from liability for 
death occurring while a member is engaged in for- 
eign military service. On the same principle a 
waiver of the right to avoid the contract for breach 
of condition as to the excessive use of intoxicants 
does not waive the right to claim exemption from 
liability for death directly due to such excessive use.* 
A provision of the by-laws that the clerk of a local 
camp is not authorized to waive any of the by-laws 
applies to a provision exempting the society from 
liability for death directly due to certain hazardous 
occupations, but permitting the certificate to re- 
main in force as to liability for death resulting 
from any other cause.2— - 

[§ 169] 2. Death°—a. In General. Mutual bene- 
fit societies are generally bound by the terms of 
their certificates, or their charters of incorporation 
or articles of association and their constitution and 
by-laws, to pay, on the death of a member, a pre- 
scribed amount, known as a death benefit, to a per- 
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son designated by him as beneficiary or otherwise 
as the certificate and laws of the society in question 
may prescribe.t° The payment of death benefits 
may be conditioned on the existence of a specified 
amount of money in the society’s treasury at the 
time of the member’s death.11 But a provision 
of the by-laws that money for the payment of a 
death benefit will be drawn from the mortuary as- 
sessment fund does not make the presence of a 
sufficient amount in such fund at the time the right 
to the benefit accrues a condition of liability.1? 
Such. societies may also bind themselves to pay 
funeral benefits on the death of a member,!* or to 
provide funds for the erection of a monument;14 
and if the beneficiary has paid such expenses, or 
become liable therefor, he may maintain an action 
on the certificate to recover the same.1® But the 
agreement to provide a specified sum for a monu- 
ment does not of itself give the beneficiary the right 
to recover the amount in an action on the certifi- 
cate,'® although he may sue for breach of con- 
tract.17 A promise to pay mortuary benefits need 
not appear in the certificate of membership where 
provisions to that effect are found in the constitu- 
tion and by-laws of the society.18 Whether death 
has resulted from a cause for which recovery may 
be had depends upon the terms of the contract as 
applied to the facts of the particular case.19 The 


4, See supra § 86. 

5. Iowa.—Melton vy. Royal High- 
landers, 194 Iowa 352, 189 NW 787. 

Kan.—Ridgeway v. Modern Wood- 
men of America, 98 Kan. 240, 157 P 
1191, LRA1917A 1062. 

Mich.—Showalter v. Modern Wood- 
men of America, 156 Mich. 390, 120 
NW 994. : 

Minn.—Abell v. Modern Woodmen 
of America, 96 Minn. 494, 105 NW 
65, 906. 

Mo.—Williams v. Modern Woodmen 
of America, (A.) 243 SW 272. 

Nebr.—Crites v. Modern Woodmen 
of America, 82 Nebr. 298, 117 NW 
776, 84 Nebr. 378, 121 NW 591; Mod- 
ern Woodmen of America v. Talbot, 
76 Nebr. 621, 107 NW 790. 

Okl.—Modern Woodmen of America 


‘vy. Weekley, 42 Okl. 25, 139 P 1138. 


And see Frain v. Modern Woodmen 
of America, 60 Colo. 585, 155 P_ 330 
(holding that, where a local clerk, 
although notified that a member had 
entered a hazardous occupation which 
the insurance did not cover without 
a new certificate and payment of an 
increased assessment, received the 
ordinary assessment but refused to 
receive the increased assessment, ten- 
der of which was made, and no ap- 
plication was made to the proper au- 
thority for a hazardous occupation 
certificate, the society did not waive 
its right to defeat a claim for death 
resulting from the hazards of the 
new occupation). 

“Inasmuch as his engaging in a 
hazardous occupation relieved the 
company from liability only in case 
the member came to his death by 
reason of it, he had a motive in 
keeping up his dues as a protection 
to the beneficiary in the event of his 
dying from some other cause, and 
their receipt by the society with 
knowledge of his change of employ- 
ment could not result in a waiver 
of any of its rights.” Ridgeway v. 
viodern Woodmen of America, 98 Kan. 
BaOponwie: LST Ps 1-917 ; 

6. Marks v. Supreme Tribe B. H., 
191 Ky. 385, 230 SW 540, 15 ALR 1277. 

7, Busing v. Modern Woodmen of 
America, 151 Ill. A. 49. : 


8. Williams v. Modern Woodmen 


of America, (Mo. A.) 243 SW 272. 
9. Discretion of society as to pay- 

ment‘ of benefits see infra § 180. 
Stipulation as to time when cer- 

tificate goes into effect see supra § 


168. 

10. Peet v. Great Camp K. M., 83 
Mich. 92, 47 NW 119. 

[a] Provisions construed.—W here 
the constitution of a society provides 
that on “the death, or on reaching 
70 years of age, or total and per- 
manent disability of a member,” a 
sum ‘shall be paid to the member,” 
or to specified relatives, “as he may 
direct, and as the endowment laws 
provide;’”’ and the endowment laws 
provide that no certificate skall be 
made payable to any person other 
than the wife, children, and other 
specified relatives of the member, 
and that if a member dies without 
having made direction as to payment 
the same shall be made to his legal 
heirs, a certificate issued to a mem- 
ber himself as beneficiary matures 
at his death, as well as on his being 
totally disabled or reaching seventy 
years of age. Peet v. Great Camp 
K. M:,- 83° Mich. 92, 47 NW 119. 

Actual death and presumption of 
death from absence see supra § 14. 

11. Wajezeliunas v. St. Peter’s 
Lithuanian Soc., 146 App. Div. 574, 
131 NYS 150. 

12. Placa v. Polizzi Generosa Soc., 
138 NYS 822. 

13. Hysinger v. Supreme Lodge 
K, & L. H., 42 Mo. A. 627; Thomas 
v. sSocieta Italiana di Mutuo Soc- 


corso, ‘10° Mise. 746, 31 NYS 815; 
Grand! Godse. Un Bia Bt SS Min. 
Vv 1Carroll,, “73! Oki, 49 274 Pl 76% 


Easterday v. Kearsarge Council No. 
15 D. L., 24 Pa. Dist. 755 (‘funeral 
benefits” and “death benefits’ syn- 
onymous). 

[a] Construction of contract.— 
Where the by-laws of a society stated 
its objects to be first, to give its 
members financial relief in time of 
sickness, second, legal protection in 
case of wrong, and, third, funeral in 
ease of death; and they also pro- 
vided for a tax for funerals; and 
it was held that the provision in 
regard to funerals required the so- 
ciety to pay the expenses, and did 
not mean merely that the members of 
the society should be called on to 
attend a member’s burial. Thomas 
vy. Societa Italiana di Mutuo Soccorso, 
10 Misc. 746, 31 NYS 815. 

Power to provide for funeral bene- 
fits see Beneficial Associations § 38 
note 41 [a] (1). 

14 Sovereign Camp W. O. W. v. 


Craft, 208 Ala. 467, 94 S 831; Sover- 
eign Camp W. O. W. v. Carrell, 20 
Ala. A. 340, 101 S 914; Woodmen of 
World v. Wright, 7 Ala. A. 255, 60 S 
1006; Sovereign Camp W. O. W. v. 
Brown, 94 Okl. 277, 221 P 1017. 

15. Cummings vy. Sovereign Camp 
W. O. W., 170 Mo. A. 194, 155 SW 
488; Grand Lodge U. B. F. & S. M. 
T. v. Carroll, 73 Okl. 49, 174 P 767. 

_ [a]. Wustration.—Where a policy, 
in addition to the amount provided for 
the beneficiary, makes a further pro- 
vision of a stipulated amount for a 
monument for insured, to be erected 
by the insurance company, and after 
the death of insured the company re- 
fuses to erect the monument as 
agreed, and the beneficiary has con- 
tracted the indebtedness and become 
liable for the payment of the monu- 
ment to the extent of the sum stipu- 
lated, such beneficiary may maintain 
an action on the policy for the 
amount provided for such purposes. 
Sovereign Camp W. O. W. v. Brown, 
94 Ok]. 277, 221 P 1017, 

[b] Beneficiary who has not pai 
such expenses nor become liable 
therefor cannot recover the amount. 
Cummings vy. Sovereign Camp W. O. 
W.,, 170") Moy CA. 19455 US Wi Ess: 
Cardinale v. Society of Civility, etce., 
102 NYS 471. 

16. Sovereign Camp W. O. W. v. 
Craft, 208 Ala. 467, 94 S 831; Sov- 
ereign Camp W. 0. W. y.. Carrell, 20 
Ala. A. 340, 101 S 914. 

17. See cases Supra note 16. 

18. Railway Pass., etc., Mut, Aid, 
etc., Assoc. v. Robinson, 147 Ill. 138, 
35 NE 168. 

Constitution and by-laws as part 
of contract generally see supra § 25. 


19. See cases infra this note. 
[a] Death by accident.—(1) Death 
by “accident,” within an accident 


benefit certificate stipulating for the 
payment of a specified sum to the 
beneficiary in case of death of the 
member by accident, means death 
which is not the natural and prob- 
able consequence of the act causing 
it. Beile v. Travelers’ Protective As- 
soc., 155 Mo. A. 629, 1385 SW _ 497. 
(2)} Since the word “accidental’’ is 
descriptive of means which produce 
effects which are not their natural 
and probable consequences, where in- 
sured died as the result of his hand 
coming in contact with poison ivy 
while he was cutting a branch in the 
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suicide of a member while insane authorizes re- 
covery under a certificate insuring against death 
by ‘‘external, violent and accidental means. 
A society has the right to se- 
lect the particular risks it is willing to assume,”? 
and contracts of insurance providing that there 
shall be no liability for death resulting from cer- 
tain causes, or occurring under particular circum- 


Excepted risks.?! 


woods near a city, his death was ‘‘ac- 
cidental”’ within the policy. Dent v. 
Railway Mail Assoc., 183 Fed. 840, 
LRA1915A 314 [mod on other grounds 
213. Fed. .981,..1380°CCA},387]. (3) 
Death from chloroform, administered 
by physicians preparatory to a surgi- 
cal operation, resulting from defects 
of the heart and other organs, is ‘‘ac- 
cidental.”’ Beile v. Travelers’ Pro- 
tective Assoc, supra. (4) Death 
from the bursting of an artery in 
the head caused by bodily exertion, 


was caused by ‘‘accidental means.” 
Ft. Worth Mut. Benev. Assoc. v. 
Miller, (Tex. Civ. A.) '280 SW. 338. 


(5) Death from a stroke of lightning 
is caused by an “accident.” Jassas v. 
Bankers Ins. Corp., 209 Ill. A. 147 
(reduction of amount when death 
caused by accident). (6) An injury 
may be the proximate cause of deatn, 
even if latent peritonitis became ac- 
tive after an operation, skillfully 
performed, necessitated by the in- 
jury. Jones v. Commonwealth Cas- 
ualty Co., 255.Pa. 566, 100 A 450. 
(7) But where a member who was 
apparently in good health, but was 
suffering from tuberculosis, sustained 
a hemorrhage while swimming 
against a strong current, and died 
within a month as the result of vio- 
lent and successive hemorrhages, the 
death did not result from “accidental 
means.” Olinsky v. Railway Mail 
Assoc, 182 Cal. 669,.189.P. 835. (8) 
Where a certificate insures against 
death by accidental means, independ- 
ent of other causes and not con- 
tributed to by disease, no recovery 


‘ean be had where arteriosclerosis 
was a contributing cause to the 
death. Order of United Commercial 


Travelers v. Nicholson, 9 F. (2d). 7. 
(9) Other cases construing certifi- 
eates insuring against death by acci- 
dent. Clark v. Iowa State Traveling 
Men’s Assoc., 156 Iowa 201, ,135 NW 
1114, 42 LRANS 631; Jenkins v. 
Hawkeye Commercial Men's Assoc., 
147 Iowa 113, 124 NW 199,.30 LRANS 
1181. (10) Accident insurance gen- 
mireed see Accident Insurance 1 C. J. 
p 397, 

20. Tuttle v. Iowa State Traveling 
Men’s Assoc., 132 Iowa 652, 104 NW 
1131, 7 LRANS 223; Sovereign ‘Camp 
W. O. W. v. Havas, 217 Ky. 846, 290 


Sw 690. 
of liability 


21. Exemption 

death due to: 
Act of beneficiary see infra § 177. 
Engaging in prohibited occupation 
see supra § 168. 
Intemperance see Supra § 168. 
* Suicide see infra §§ 171-176. 
Violation of law see infra § 170. 

22. Marks v. Supreme Tribe B. H., 
191 Ky. 385, 230 SW 540, 15 ALR 
hadt- And see cases infra notes 23- 

8 


23. U. S.—Order of United Com- 
mercial Travelers v. Smith, 192 Fed. 
102, 112 CCA 442; Dent v. Railway 
Mail Assoc., 183 Fed. 840, LRA1915A 
814 [mod on other grounds 213 Fed. 
981, 180 CCA 387]. 

Colo.—Swanbrough y. United Com- 
mercial Travelers, 66 Colo. 884, 181 
P 204, 6 ALR 485. ; 

Del.—Rose v. Commonwealth Ben. 
Assoc., 27 Del. 144, 86 A 673. 

Ind.—Knights & Ladies of Colum- 
bia Ins, Order v. Shoaf, 166 Ind. 367, 
77 NE 738. 

Iowa.—Riley v. Inter-State Busi- 
ness Men’s Acc, Assoc., 177 Iowa 449, 
159 NW 203, 152 NW 617; Roeh v. 
Des Moines Business Men’s Protec- 


for 
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tive Assoc., 164 Iowa 199, 145 NW 
eee “51 LRANS 221, AnrCas1915C 
13. 


Kan.—Hembree v. American Ins. 
Union, 121 Kan. 271, 246 P 6383. 

Mich.—Skinner v. Commercial 
Travelers’ Mut. Acc. Assoc., 190 Mich, 
353, 157 NW. 105. 

Mo.—Beile v. Travelers’ Protective 
ee 155 Mo. A, 629, 135 SW 
497. 
Oh.—Railway Mail Assoc. v. Weir, 
(A.) 156 NE 921. 

[a] An exemption from liability 
for death from smallpox due to the 
fact that the member had never been 
successfully vaccinated is valid. 
West v. National Council K. & L. 58., 
(Mo. A.) 221 SW 391. 

[b] “Riding or driving races.’— 
Under a provision in a certificate to 
the effect that the association should 
not be liable in event of death, dis- 
ability, or loss resulting from “riding 
or driving races,’ the association 
was not liable where a member was 
killed while engaged in racing in an 
automobile. Swanbrough v. United 
Commercial Travelers, 66 Colo. 384, 
181 P 204, 6 ALR 485. 

{[c] “Diseases peculiar to women.” 
—Sinece cancer is a disease from 
which men are not immune, the fact 
that a cancer attacks the womb of 
a female insured does not make it 
one of the ‘diseases peculiar to 
women,’ within the meaning of a 
provision of a mutual benefit insur- 
ance policy excepting such diseases 
from the risks assumed by the in- 
surer. Shuler vy. American Benev. 
Assoc., 182 Mo. A. 128, 111 SW 618. 

[d] Death from pregnancy.—(1) 
A provision in a certificate that it 
should be void in case the holder 
should be attended at confinement or 
miscarriage by anyone not a regu- 
larly licensed physician is super- 
seded by a special contract by which 
insured waives all benefits in case 
her death should result from preg- 
nancy; and death from puerperal 
septicemia results from pregnancy 
within the meaning of the waiver. 
Knights & Ladies of Columbia: Ins. 
Order v. Shoaf, 166 Ind, 367, 77 NE 
738. (2) Provisions that the society 
should not be liable to pay any bene- 
fits because of the results of confine- 
ment due to pregnancy, etc., were 
held to refer only to sick benefits, 
and not to preclude recovery of fu- 
neral benefits, even if death was the 
result of such confinement. Rose v. 
Commonwealth Ben. Assoc,, 27 Del. 
144, 86 A 6738. (3) An agreement 
reciting the pregnancy of applicant, 
and providing that the certificate 
should be void in case of death or 


disability resulting from _ present 
pregnancy, and that the statement 
and agreement waiving benefits 


should be deemed part of the con- 
tract, must be treated as part of the 
contract, although no mention of 
such statement and waiver was made 
in the certificate. Hembree v. Ameri- 
can Ins. Union, 121 Kan. 271, 246 P 
683. (4) Where, although insured’s 
confinement at childbirth was fol- 
lowed by puerperal septiczemia, she 
had begun to recover from that ail- 
ment, when pneumonia developed, 
causing her death, it cannot be said 
that her pregnancy and confinement 
contributed to her death. Thompson 
v. Royal Neighbors of America, 154 
Mo. A. 109, 1388 SW 146. 

[e] Death by accident. — (1) 
Where a certificate provides that 


[§ 169 


stances, will be given effect if the facts bring the 
case within their terms.2* Words in a policy avoid-’ 
ing liability if the member is killed while ‘‘un- 
necessarily exposing himself to danger’’ include 
all cases of exposure to unnecessary danger where 
such exposure is attributable to negligence on the 
part of the member.?4 An exemption from liability 
in case the injury causing death does not produce 


there shall be ho liability in case of 
death from disease, the fact that 
apoplexy intervenes will not relieve 
the association if death is caused by 
bodily injury. Indianapolis Nat, Ben. 
Assoc. v. Grauman, 107 Ind. 288, 7 
NE 233. (2) Where a certificate pro- 
vided that no benefit should be paid 
where death or disability resulted 
from poison or other injurious mat- 
ter “taken or administered acciden- 
tally or otherwise,” the word “taken” 
should be construed, in connection 
with the word “administered,” to 
mean an internal taking, and hence 
such clause did not preclude a re- 
covery tor death resulting from in- 
sured coming in contact with poison 
ivy. Dent v. Railway Mail Assoc., 
183 Fed. -840, LRA1915A 314 [mod on 
other grounds 213 Fed. 981, 130 CCA 
387]. (3) A certificate of .accident 
insurance excluding death by volun- 
tary or involuntary taking of poison 
did not exclude @eath by poison in 
any other way. Riley v. Inter-State 
Business Men’s Acc. Assoc., 177 Iowa 
449, 159 NW 208, 152 NW 617. (4) 
An exception in an accident certifi- 
cate stipulating that insurer shall 
not be liable for injuries fatal or 
otherwise resulting from any poison 
or infection or from anything acci- 
dental or otherwise taken, admin- 
istered, absorbed, or inhaled, does not 
include medicine, although contain- 
ing poison, administered in good faith 
to alleviate physical pain, if it re- 
sults in unexpected and unintentional 
death. Beile v. Travelers’ Protective 
Assoc., 155 Mo. A. 629, 135 SW 497. 
(5) Where, in an action on an acci- 
dent certificate stipulating that in- 
surer should not be liable for death 
resulting from. surgical treatment, 
the evidence showed that insured died 
while chloroform was being adminis- 
tered preparatory to an operation, 
and an attending physician testified 
that the proximate cause of death 
was acute dilatation of the heart 
immediately caused by the chloro- 
form, and that insured’s diseased con- 
dition did not contribute to his deatth, 
the jury could find that surgical 
treatment did not include the ad- 
ministering of chloroform, “surgery” 
being defined as the branch of the 
healing art that relates to external 
injuries, deformities, and other mor- 
bid conditions to be remedied di- 
rectly by manual operations, “surgi- 
cal” being defined as being of or per- 
taining to surgery, “treatment” 
meaning the act or manner of treat- 
ing, “remedy” being defined as some- 
thing used for the cure or relief of 
bodily disease, and “surgical treat- 
ment” meaning treating a disease by 
means of surgery. Beile v. Trav- 
elers’ Protective Assoc., supra. (6) 
Other cases construing exceptions in 
accident certificates. Skinner v. 
Commercial Travelers’ Mut. Acc, As- 
soc., 190 Mich. 353, 157 NW 105; 
Railway Mail Assoc. v. Weir, (Oh. 


A.) 156 NE 921. 
24. Helm y. Illinois Commercial 
279. Tye 70, yh7 IND 


Men’s Assoc., 
63 [rev 199 Ill. A, 344]. 

[a] A member walking along a 
railroad right of way where persons 
were accustomed to walk, ‘the rail- 
way company not having forbidden 
such travel, is not a trespasser as to 
his insurer, and recovery for his 
death is not necessarily precluded by 
a provision exempting the society 
from liability in case of the mem- 
ber’s death while ‘‘unnecessarily ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ 8§ 169-170) 


a visible mark on the body will be most strongly 
construed against the society,?> and it cannot es- 
cape liability where the member met his death in 
a violent accident, the results of which were dis- 
If the certificate does 
not provide when the visible mark must be produced 
it is sufficient that it appears before death, and it 
need not be apparent immediately after the acci- 
Conversely, the society is liable where the 
injury produces visible marks on the body, although 
they are subsequently obliterated and do not appear 
A provision exempting the society 
from lability for death caused by a quarrel does 
not prevent recovery for death of a member who 
said or did nothing evidencing hostility;?® nor is 
recovery prevented by the fact that death was 
eaused by the member’s act remote in time from 


eoverable by examination.?® 


dent.?7 


after death.?8 


the killing.®° 


[§ 170] b. Death in Violation of Law.*' 
absenee of any provision in the contract excepting 


the risk of death while engaged 


the law, the society is liable, although the member 


posing himself to danger.” Helm v. 
illinois Commercial Men’s. Assoc., 
279 di. 570, 117 NE-63 [rey 199 Ill. 
A. 344]. 

25.5 (Mutual. “Trust;..ete.,:,4.Coz 5 Ve 
Travelers’ Protective Assoc., 57 Ind. 


A. 329, 104 NE 880, (A.) 100 NE 451. 

26. Mutual Trust, ete, Co. Vv. 
Travelers’ Protective Assoc., supra. 

27. Dent v. Railway Mail Assoc., 
183 Fed. 840, LRA1915A 314 [mod on 
other grounds 213 Fed. 981, 130 CCA 
387] (where member died as a result 
of his hand coming in contact with 
poison ivy). 

Bes UMiutiial., Lrust.. Petes.) Cor sv. 
Travelers’ Protective Assoc., 57 Ind. 
A. 329, 104 NE 880, (A.) 100 NE 451. 

29. Columbian Mut. L. Assur, Soc. 
vy. Cumberland, (Miss.) 114 S 810. 

30. Columbian Mut. L. Assur. Soc. 
vy. Cumberland, supra. 

31. Generally see Life Insurance 
§$§ 295-297. 

Effect of incontestable clause see 
supra § 133. 

32. Jordan v. Logia Suprema de 
la Alianza Hispano-Americana, 23 
Ariz. 584, 206 P 162, 24 ALR 974; 
McDonald v. Order of Triple Alili- 
ance, 57 Mo, A, 87. 

33. See cases infra this note; and 
note 34 et seq. 

[a] Cases not within exception: 
(1) One who is killed while crossing 
a railroad at a point where the pub- 
lic was licensed to cross was not 
violating the law so as to relieve 
an association of liability for his 
death. Johnson v. Hawkeye Commer- 
cial Men’s Assoc., 171 Iowa 425, 152 
Nw 561. (2) Under a provision that 
‘Gf death is caused or superinduced 
. «in violation of, or attempt. to 
violate, any criminal law,” the society 
will not be liable for the full amount 
of the policy, where a member was 
slain by a husband, either while he 
was attempting to have sexual inter- 
course with the wife, or immediately 
after the act of sexual intercourse 
was complete, the death of insured 
was not within the exception. Su- 
preme Lodge K. P. v. Crenshaw, 129 
Ga, 195, 58 SE 628, 121 AmSR 216, 
13 LRANS 258, 12 AnnCas 307. 

[b] Carrying weapons.—(1) That 
a member shot himself while carry- 
ing a pistol on a highway did not 
show that he died in consequence of 
a violation of the law, where it is 
not a violation of the law to carry 
a pistol openly in the hand on a 
public highway. Woodmen of World 
vy. Wright, 7 Ala. A. 255, 60 S 1006. 
(2) Even if the member was carry- 
ing a weapon concealed upon his per- 
son and if he had not been so carry- 
ing it his death would not have oc- 
curred, yet, it. must further appear 
that in so carrying it he was violat- 
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erally, however, 


the contract.3% 


given a reasonable construction.*® 
within the exception, there not only must be some 
causal connection between the act constituting the 
violation of law and the death of the member,*4 
but the violation must be proximate or immediate, 
and not the remote, cause of the death,® or, asi 
sometimes stated, death must follow as a natural 
and legitimate effect of the violation of law.*%, 
There is a violation of law within the exception 
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{ 


was killed while committing a felony, if it does 
not appear that the policy was obtained in con-, 
templation of the commission of a crime.** 


Gen- 
the death of a member resulting 


from, or occurring while he is engaged in, a viola-l 
tion or attempted violation of the law is excepted 
from the risks insured against by the terms of 


Such exception is valid,?4 and is 
To bring a ease 


where a member commits a direct assault upon an-, 


In the 


in violation of 
adversary.*° 


ing the law. Baker v. Supreme 
Lodge K. P., 103 Miss. 374, 60 S 333, 
AnnCas1914B 547. 

G4. Bosler v. Modern Woodmen of 
America, 100 Nebr. 570, 160 NW 966, 
LRA1917C 195; Sovereign Camp W. 
O. W. v. Welch, 16 Okl. 188, 83 P 547. 

35. Supreme Lodge K. P. v. Cren- 
shaw, 129 Ga. 195, 58 SE 628, 121 Am 
SR 216, 18 LRANS 258, 12 AnnCas 
3807; Bradley v. Mutual, Ben. L. Ins. 
Co., 45 N.Y. 422, 6 AmR 115. 

36. Jordan y. Logia Suprema de 
la Alianza Hispano-Americana, 23 
Ariz. 584, 206 P 162; Supreme Lodge 
K.P: v. Crenshaw, 129 Ga,'195, 58 
SE 628, 121 AmSR .216, 13 LRANS 
258, 12 AnnCas 307; Scott v. Empire 
State Degree of Honor, 204 App. Div. 
530, 198 NYS 535. 

[a] Where death occurs from 
some other cause, the mere fact that 
insured was violating the law at the 
time of his death does not avoid the 


contract of insurance. Supreme 
Lodge K. P. vy. Crenshaw, 129 Ga. 
195, 58 SE 628, 121, AmSR 216, 13 


LRANS 258, 12 AnnCas 307; Bradley 
v; Mutual Ben. L.. Ins. Co,,. 45 °N.. iY. 
422, 6 AmR 115. 

37. Jordan y. Logia Suprema de 
la Alianza Hispano-Americana, 23 
Ariz. 584, 206 P. 162, 24 AUR 974; 
Kerr v..Minnesota Mut. Ben. Assoc., 
39° Minn, 174, 39 NW 312, 12 AmSR 
631; Ingle v. Sovereign Camp W. O, 
W., 204 Mo. A. 597, 216 SW 787; St. 
Elizabeth Roman Catholic Union vy. 
Kocis,, 23 Oh. Cir. Ct.,.N.8., 568. 

{a] Death held not caused by vio- 
lation of law.—(1) Where insured 
committed the crime of burglary, and 
while attempting to escape from the 
householder, who had seized him, was 
killed by the accidental discharge of 
his own gun, the burglary was not 
the cause of the death, so that an 
insurer of the burglar’s life would 
have been liable even if the policy 
had excepted death while committing 
a felony. Jordan vy. Logia Suprema 
de la Alianza Hispano-Americana, 23 
Ariz, 584, 206 P 162. (2) Where a 
member had ceased to exhibit a 
gun in an unlawful and angry threat- 
ening manner, the fact that he was 
killed by accidental discharge of 
the gun will not bar recovery. Ingle 
v. Sovereign Camp W, O. W., 204 Mo. 
A. 597, 216 SW 787. (8) Death by 
suicide in order to eScape arrest for 
an alleged crime is not the proximate 
result of such alleged crime. Kerr 
v. Minnesota Mut. Ben. Assoc., 39 
Minn. 174, 39 NW 312, 12 AmSR 681, 

38. Supreme Lodge K. P. v. Beck, 
181 U.S. 49, 21 SCt 532, 45 L. ed. 741; 
Howle v. Eminent Household C.-W., 
118 Ark. 226, 176 SW 313; St. Eliza- 
beth Roman Catholic Union v. Kocis, 
23,.Oh, iCir,, Ct. Ne Sic 3.68. 


other, without provocation and not in self-defense,*” 
or where, without justification, he arms himself; 
with a deadly weapon and lies in wait for his 
If the member is killed in conse- 


39. Ill—Smith v. Royal 
177. Ill. A. 326. 
Ky.—Sovereign Camp W. O. W. vy. 
Purdom, 147 Ky. 177, 143 SW 1021. 
Nebr.—Bosler v. Modern- Woodmen: 
of America, 100 Nebr. 570, 160 NW 
966, LRA1917C 195. ; 
Pa.—U. S.. Bank, ete., Co. v. Switch- 
men’s Union of North America, 256. 
Pa. 228, 100 A 808, LRA1917B 811. 
Tex.—Woodmen of World y. Hipp, 
(Civ, A.) 147 SW 316. | 
[a]  (llustrations.—(1) Under ai 
provision of a policy which exempted 
the society from liability where death 
resulted to insured while breaking 
the law, an assault, vicious in char- 
acter, with a large bottle, was a crim- 
inal assault with intent to commit’ 
murder, and insured being killed by, 
a police officer assaulted, insured 
therefore lost his life while breaking 
the law, and no recovery in favor of 
the, beneficiary could be sustained.! 
Sleeting v. Supreme Tribe B. H., 161 
Til, A. 449. (2) Under a certificate 
excepting risk where death is caused; 
by criminal act, beneficiaries under 
certificate of one who had assaulted 
an officer and who was killed by ac- 
cidental discharge of the officer’s re- 
volver in the scuffle could not recover. 
U. S. Bank, etc., Co. v. Switchmen’s, 
Union of North America, 256 Pa. 228,! 
100 A 808, LRA1917E 311. | 
[b] Self-defense not shown.— 
Where the defense was that insured/ 
died by reason of a violation of law, 
and there was evidence that he went: 
to another’s house, and that the other 
was angered by language of insured,| 
and approached him without any! 
weapon, and that insured then struck 
him a violent blow, following which; 
insured was shot, did not show self- 
defense, so as to exempt him from a 
breach of the certificate. Woodmen; 
of World v. Hipp, (Tex. Civ. A.) 147) 
SW 316. 
40. Davis v. Modern Woodmen of: 
America, 98 Mo. A. 713, 73 SW 923. 
[a] Illustration.—Where _ it ap-, 
peared that deceased, seeing a neigh-. 
bor with whom he had. long been on} 
bad terms, passing in the highway, 
armed himself, and, going out, had a 
wordy altercation with the neighbor,| 
and, after the latter had passed on,' 
stationed himself near the road, and 
waited fifteen or twenty minutes for| 
the neighbor to return, and that when, 
he did so, both parties fired and de- 
ceased was killed; and it was held! 
that in awaiting the neighbor’s re-, 
turn deceased was guilty of an un- 
lawful act avoiding a certificate con-| 
ditioned that it should be void if hei 
was killed in consequence of a viola-, 
tion of law. Davis v. Modern Wooda-' 
men of America, 98 Mo. A. 713, 73 
SW 923, 


League, 
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quence of his violation of the law it is immaterial 
whether or not the person killing him commits 
an offense in so doing.4t So where a member as- 
saults a police officer and is killed by the latter, 
his death results from a violation of law, even 
though the killing is not justifiable.** But where 
a member, although the aggressor in an encounter, 
has retreated therefrom, not for the purpose of 
gaining vantage ground, and is then killed, his death 
is not within the exception.4® And a member who 
kills another in self-defense and is killed by his 
adversary does not die in consequence of a violation 
or attempted violation of law.4* Where it is pro- 
vided that no benefits should be paid on the death 
of a member killed in a quarrel in which he was the 
‘‘offending party,’’ the question whether a member 
was the offending party within such provision de- 
pends on whether he brought on the difficulty, unless 
he acted under such circumstances as amounted to 
self-defense.*® 

Effect of insanity or intoxication. The violation 
of law must be voluntary,*® and if the member was 
insane at the time he committed an unlawful act, 
his death while engaged in such act was not a vio- 
lation of law within the meaning of the exception.*? 
But a provision that the contract shall be void if 
the member, whether sane or insane, loses his life 
in consequence of a violation of law is applicable 
where the member, while insane, was killed in con- 
sequence of an act which, if he had been sane, 
would have constituted a violation of the criminal 
laws.48 Death resulting from a violation of law 
committed while the member is in a condition of 
voluntary intoxication is within the exception, 
where the statute declares that voluntary intoxica- 
tion is no excuse for ecrime.*® 


41. Woodmen of World v. Hipp, 
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used, which must be construed fay- 


Suicide. It has been held that suicide does: not 
relieve the society from liability under a provision 
making a certificate void if the member dies on 
account of violating any criminal law of the state,°° 
especially in jurisdictions where, although an at- 
tempt to commit suicide is a crime, the accom- 
plishment of the purpose to do so is not.?* On the 
other hand it has been held that, although suicide 
is not a crime, yet it constitutes an illegal act 
within’ a provision exempting the society from lia- 
bility in case the member dies by any illegal act 
of his own.®? 

Death resulting from abortion. Death caused by 
having a miscarriage or abortion produced results 
from a violation of law where such act is not essen- 
tial to preserve the member’s life;>* but it is other- 
wise where the abortion is necessary to preserve 
the member’s life.** 

Death while attempting to escape arrest. It has 
been held that, where a member is killed after com- 
mitting a erime and while attempting to escape, 
his death does not occur while violating the law, 
within such exception in the contract.°> But the 
society is not liable where, after conviction and sen- 
tence, a member escapes from jail, and when officers 
of the law undertake to arrest him he commits a 
felonious assault on them with a deadly weapon, 
and they kill him in self-defense.*® 

Preparations for violation of law. Steps taken 
merely preparatory to a violation of law, as dis- 
tinguished from an attempt to violate the law, are 
insufficient to bring a case within the exception.®” 

Intent to violate law. A member’s intent to com- 
mit a violation of law is insufficient to relieve the 
society from liability.®® 


> 


[§ 170 


Death at the hands of justice or while in the cus- - 


tion” in its primary meaning is the 


(Tex. Civ. A.) 147 SW 316. 

42. Hobbs y. Sovereign Camp W. 
O. W., 212 Ala. 467, 102 S 625. 

43. Eminent Household C. W. v. 
Howle, 131 Ark. 299, 198 SW 286. 

[a] Tilustrations.—(1) Death re- 
ceived while retreating from a per- 
sonal difficulty, not for the purpose 
of gaining vantage ground to renew 
it, where the encounter is begun by 
an assault by deceased on his slayer 
with a weapon capable of inflicting 
great bodily harm or death, accord- 
ing to its use, is not a death “in vio- 
lation or attempted violation of any 
criminal law.” Supreme Lodge K, P. 
v. Bradley, 73 Ark. 274, 83 SW 1055, 
108 AmSR 328, 67 LRA 770, 3 AnnCas 
872. (2) A recovery may be had for 
the death of one who was ‘the ag- 
gressor in a pistol fight, but who had 
retired from the conflict at the time 
of a shot from a bystander causing 
his death. Eminent Household C. W. 
v. Howle, 131 Ark, 299, 198 SW 286. 

44, Woodmen of World v. Walters, 
124 Ky. 6638, 99 SW 9380, 30 KyL 


916. 

45. Knights, of . Maccabees ‘of 
World v. Shields, 156 Ky. 270, 160 
Sw 1043, 49 LRANS 853 [reh den 
ve Ky. 35, 162 SW 778, 49 LRANS 

Al 

46. Howle v., Eminent Household 
C. W., 118 Ark. 226, 176 SW 313. 

47. Howle v. Eminent Household 
Cc. W., supra; Woodmen of World vy. 
Dodd, (Tex. Civ. A.) 1384 SW 254. 

48. Sovereign Camp W. O. W. v. 
ke 136 Miss, 156, 98 S 62, 35 ALR 

49. Eminent Household C. W. v. 
Howle, 124 Ark. 224, 187 SW 176. 

50. Kerr v. Minnesota Mut. Ben. 
Assoc., 39 Minn. 174, 175, 39 NW 312, 
12 AmSR 631. 

“Under the general language here 


orably to the assured and strictly as 
against the company, the violation 
of law referred to in the policy ought 
not, we think, to be construed ‘to 
mean or include suicide. Suicide, 
though strictly a crime, is not reck- 
oned among offences or violations of 
law, such as the language of the 
policy would be commonly under- 
stood to refer to. Otherwise con- 
strued, the policy would be mislead- 
ing in its practical operation.’ Kerr 
v. Minnesota Mut, Ben. Assoc., supra. 

Effect of suicide on right of re- 
covery generally see infra §§ 171- 


176. 

Royal Circle v, Achterrath, 204 
Ill. 549, 68 NE 492, 98 AmSR 224, 63 
LRA 452 [aff 106 Ill. A. 489]; Darrow 
v. Family Fund Soc., 116 N. Y. 587, 
22 NE 1093, 115 AmSR 430, 6 LRA 
495; Freeman v. National Ben. Soc., 
42 Hun 252, 5 NYSt 82. 

Attempt to commit snicide as a 
crime see Suicide [37 Cyc 520]. 

Suicide as a crime.see Suicide [37 
Cyc 520], 

52. Shipman v. Protected Home 
Circle, 174 N. Y. 898,°67 NE 88, -68 
LRA 347. . 

53. Lundholm vy. Mystic Workers 
of World, 164 Ill. A. 472; MeCreighton 
v. American Catholic Union, 71 Pa. 
Super. 332. And see Flory v, Su- 
preme Tribe B. H., 98 Nebr. 160, 152 
NW 295 (defining ‘‘abortion” as used 
in a policy exempting insurer from 
liability for death on account of 
abortion to mean the _ intentional 
causing of a miscarriage). 

[a] Death caused by a self-in- 
flicted abortion is within the excep- 
tion. McCreighton v. American Cath- 
olic Union, 71 Pa. Super. 332. 

54. Gilchrist v. Mystic Workers of 
World, 196 Mich. 247, 168 NW 10. 

[a] The unqualified word “abor- 


equivalent of ‘“miscarriage,’’ and does 
not import crime, and Comp. L. (1897) 
§§ 11502, 11503, adopts the synony- 
mous term ‘miscarriage,’ and recog- 
nizes that causing or procuring it 
may be innocent and even necessary 
to preserve life. Gilchrist v. Mystic 
Workers of World, 196 Mich. 247, 163 
NW 10. 

55. Griffin v. Western Mut. Ben. 


Assoc., 20 Nebr. 620, 31 NW 122, -57 
AmR 848. 
[a] TIllustration.—A member did 


not die while violating the law where 
he entered the office of the state 
treasurer, obtained by a show of 
arms a sum of money, and was: shot 
and killed while making his escape, 
but before he had reached the outer 
door of the capitol. Griffin v. West- 
ern Mut. Ben. Assoc., 20 Nebr. 620, 31 
NW 122, 57 AmR 848, 

‘56. United Order of Golden Cross 
v. Overton, 203 Ala, 335, 83 S 59, 13 
ALR 672. 

57. Cornwell v. Fraternal Acc. As- 
soc., 6 N. D. 201, 69 NW 191, 66 Am 
SR 601, 40 LRA 487, 

[a] Thus one who has started out 
to hunt prairie chickens with a 
loaded gun at a season of the year 
when it is unlawful to kill such 
game has not by such act committed 
the offense of killing prairie chic- 
kens. Cornwell y. Fraternal Acc. 
Assoc., 6 N. D. 201, 69 NW 191, 66 
AmSR 601, 40 LRA 487. 

58. Supreme Lodge K. P. v. Beck, 
at U. Si 49, 2d SCt b32)\-450 ed: 

{a] Illustration.—Where a mem- 
ber went to the house where his wife 
was stopping, with a view of per- 
suading or compelling her to return 
to him, he was not acting in viola- 
tion of the law, although he intended 
to kill her if she did not go home 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


§§ 170-171} 


tody of the law. <A benefit certificate sometimes 
provides that the full amount of insurance shall 
not be recovered if the death of the member is 
caused or superinduced at the hands of justice,®° 
or while the member is in the custody of any offi- 
cer of the law.®° Even where there is no provision 
of this kind in the contract, an exception of the lia- 
bility of the society in case the member comes to 
his death at the hands of public justice will be 
implied.® 

Stipulations excepting death in ‘‘combat’’ or 
“‘affray.’’ An express stipulation for nonliability 
where the member dies as the result of ‘‘combat’’ 
precludes recovery for a member’s death while en- 
gaged in combat only when the encounter was 
brought on by his fault.6? It has been held that a 
member was not killed in an ‘‘affray,’’ within an 
exception in the contract, where he was killed by 
another before he committed any act other than 
to curse and abuse his assailant.®% 

Duel. In a certificate providing that it should 
be void if the member should be killed in a duel, 
the word ‘‘duel’’ signifies a combat resulting from 


with him. Supreme Lodge K. P. v. 
Beck =13U. Sh249' 55) 27! SCE 532; 45 
L. ed. 741 (where the court said: 
“The death must in some way come 


63. 
64. 
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Eminent Household C. 
Gallant, 194 Ala. 680, 69 S 884. 
Davis v. Modern Woodmen of 
America, 98 Mo. A. 713, 73 SW 923. 


{45 C.J.] 221 
prearrangement, and the fact that the member is 
killed in combat without prearrangement does not 
avoid the certificate.** 

[§ 171] c. Suicide®>—(1) In Absence of Express 
Stipulation. The cases are not in accord as to the 
effect. of suicide on the liability for death benefits 
in the absence of any stipulations on the subject 
in the constitution or by-laws or the contract of 
insurance.®® In some eases it has been held that 
suicide by a member while sane defeats recovery 
on a certificate payable to the member, his estate, 
or personal representatives,*’ and some courts have 
extended the rule so as to preclude recovery by a 
third person named as beneficiary.°® Other authori- 
ties, however, have held that, in the absence of any 
provision in the contract or the laws of the so- 
ciety as to suicide, the society is liable on a certifi- 
cate payable to a person other than the member 
or his personal representatives or estate, even 
though the member commits suicide while sane,°® 
at least in the absence of proof that the member, 
at the time he took out the certificate, intended to 
commit suicide and thereby defraud the company.’° 


W. v.] ill. A. 657]; Supreme Lodge K. P. W. 
v. Kutscher, 72 Tll. A. 462 [rev on 
other grounds 179 Ill. 340, 53. NE 620, 
70 AmSR 115]. 


as a consequence of the violation or 65. 


attempted violation of the criminal 
law, and the stipulation does not ap- 
ply when it is simply contemporane- 
ous and in no manner connected with 
the alleged violation or attempt to 
violate. For instance, if the deceased 
had started with the avowed intent 
to kill his wife, and while walking 
down the street a tree had fallen and 
killed him, the fact that he was 
starting upon an intentional viola- 
tion of the law would not make this 
stipulation applicable, because the 
cause of his death would be entirely 
disconnected from the criminal act. 
So here, whatever may have been the 
general thought and purpose running 
in his mind as he went to the house 
where his wife was, his act in going 
into and stepping out of the water 
closet was in no manner connected 
with or part of an attempt to carry 
out any criminal purpose, and at that 
time came the shot, intentional or 
accidental, which killed him’’). 

59. See case infra this note. 

[a] Case held not within excep- 
tion.—Although the killing by a hus- 
band of the paramour of his wife 
may be under such circumstances 
that the law would class the act as 
justifiable homicide, such killing is 
not ‘‘at the hands of justice,” either 
punitive or preventive, within the 
provision of a policy of life insur- 
ance, that if death was caused or 
superinduced ‘‘at the hands of jus- 
tice,’ the full amount of the policy 
could not be recovered, and Civ. Code 
(1895) -§ 2118, declaring that death 
“at the hands of justice, either puni- 
tive or preventive,” releases insurer. 
Supreme Lodge K. P.. v. Crenshaw, 
129 Ga. 195, 58 SE 628, 121 AmSR 
216, 13 LRANS 258, 12 AnnCas 307. 

60. See case infra this note. 

[a] Dlustration.—Under such pro- 
vision a member’s certificate is void 
where he died in a police hospital 
while in custody for failure to pay 
a fine, although he did not die in 
consequence of such confinement. 
Gauger v. American Patriots, 263 Ill. 
604, 105 NE 755 [aff 184 Ill. A. 490]. 

61. Amicable Ins. Soc. v. Bolland, 
2 Dow & Cl. 1, 6 Reprint 630. 

[a] For the reason that an ex- 
press contract for liability_in that 
event would contravene good morals 
and sound policy. Amicable ins. Soc. 


v. Bolland, 2 Dow & Cl. 1, 6-Reprint 
630. 
62. Eminent Household C. W. v 


Payne, 18 Ala. A. 23, 88 S 454. 


Cross references: 

oe ae see Life Insurance §§ 301- 
307. 

Incontestability clause as defeating 
defense of suicide see infra § 133 
note 46, 


Retrospective operation of society 
laws as to effect of suicide see 
supra § 40. 

Suicide: 


As death in violation of law see 
supra § 170. 

By insane member as accident see 
supra § 169 note 20. 

66. 
70. 

67. Supreme Lodge K. P. W. Vv. 
Kutscher, 72 Ill. A. 462 [rev on other 
grounds 179 Ill. 340, 53 NE 620, 70 
AmSR 115]; Davis v. Supreme Coun- 
cil R. A., 195 Mass. 402, 81 NE 294, 
10 LRANS 722, 11 AnnCas 777 (recog- 
nizing rule). 

68. U. S.—Supreme Council R. A. 
v. Wishart, 192 Fed. 453, 112 CCA 
Dose 

Ala.—Supreme Commandery K. G. 
R. v. Ainsworth, 71 Ala. 436, 46 AmR 
332. 

Ky.—Hunziker v. Supreme Lodge 
eS etd US Vir tL Sel OE ka Nee) 
KyL 1510; Mooney Vv. Grand Lodge A. 
O. U. W., 114 Ky. 950, 72 SW 288, 24 
KyL 1787. 

Mass.—Davis v. Supreme Council 
R. A., 195 Mass. 402, 81 NE 294, 10 
LRANS 722, 11 AnnCas 777. 

N. Y.—Shipman v. Protected Home 
Circle, 174 N.Y: 398, 67 NE’ 83, 63 
LRA 347 [mod 66 App. Div. 448, 73 
NYS 594, and overr Darrow v. Family 
Ena! YS OCs, Oru Gy ING Var. Dia lpn ed « INGE 
1093, 15 AmSR 430, 6 LRA 495 (aff 
42 Hun 245, 3 NYSt 745) ]. 

“Tt is an ‘inherent and fundamental 
part of every such contract that the 
insured shall not intentionally take 
his own life. No act so contrary to 
good morals and the usual course of 
human nature should be held to be 
within the contemplation of the par- 
ties to a contract for life insurance, 
unless it is clearly and unequivocally 
expressed.” Shipman v. Protected 
Home Circle, 174 N. Y. 398, 406, 67 
NE 83, 85, 68 LRA 347. 

[a] “It is an implied condition of 
the policy that the ‘insured shall not 
take his own life.” Davis v. Supreme 
Council R. A., 195 Mass. 402, 408, 81 
NE 294, 10 LRANS 722, ila AnnCas 


le 
69. Ill—Grand Legion S. K. A. v. 
Beaty, 224 Tll. 346, 79 NE 565, 8 


LRANS 1124, 8 AnnCas 160 [aft 117 


See infra text and notes 67-4 


Minn.—Robson vy. United Order of 
Foresters, 93 Minn. 24, 100 NW 3881; 
Kerr v. Minnesota Mut. Ben. Assoc., 
39 Minn. 174, 39 NW 312, 12 AmSR 
631; Mills v. Rebstock, 29° Minn. 380, 
13 NW 162. 

Nebr.—Hewson v. Royal Highland- 
ers, 97 Nebr.. 774, 151 NW _ 312; 
Briggs v. Royal Highlanders, 84 Nebr. 
, 122 NW 69 [reh den 85 Nebr. 
124 NW 911, 86 Nebr. 595, 126 
142]; Lange v. Royal Highland- 
75 Nebr. 188, 106 NW.-. 224, 110 
1110, 121 AmSR 786, 10 LRANS 
666; Supreme Lodge S. & D. P. v. 
Underwood, 3 Nebr. (Unoff.) 798, 92 
NW 1051. 

Pa.—Marcus v. Heralds of Liberty, 
241 Pa. 429, 88 A 678; White v. Em- 
pire State Degree of Honor, 47 Pa. 
Super, 52. Contra Reynolds v. Su- 
preme Conclave I, O. H., 10 Pa. Dist. 
528, 24 Pa. Co. 638, 18 LancLRevy 135. 

Tenn.—Jackson y. Loyal Additional 
pen: Assoc., 140 Tenn. 495, 205 SW 

See Morton v. Supreme Council R. 
L., 100 Mo. A. 76, 73 SW 259 (where 
a society had so construed its con- 
tracts as to render itself liable, al- 
though the member committed sui- 
cide while sane, by providing that 
there should be no liability if the 
member committed suicide within 
two years after the issuance of the 
certificate, and ‘by thereafter passing 
by-laws that if the member commit- 
ted suicide his beneficiary should be 
entitled only to one half of the face 
of the certificate, it cannot be con- 
tended that a certificate was invali- 
dated by suicide on the ground of 
public policy). 

[a] Funeral benefits are due by a 
beneficial society on the death of a 
member by suicide. Penn Lodge No. 
105 K. P. v. Chalfant, 1 Chest. Co. 
(Pa.) “133. 

70. Ill.—Supreme Lodge K. P. 
Tredebbe, 74 Ill. A. 545 [rev 179 m1. 
348, 58 NE 730, 70 AmSR 120]. 

Mad.—Supreme Conclave I. O. H. v. 
pear 92 Md. 613, 48 A 845, 84 AmSR 
528 


> 


Nebr.—Lange v. Royal Highlanders 


75 Nebr. 188, 106 NW 224. 110 NW 
1110, 121 AmSR 786, 10 LRANS 
666. 


N. J.—Campbell v. Supreme Con- 
clave I. O. H., 66 N. J. L. 274, 49 A 
550, 54 LRA 576. 

Tenn.—Jackson v. Loyal Additional 
pom Assoc., 140 Tenn. 495, 205 SW 

See also supra § 65. 
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Where the contract is silent upon the subject of 
self-destruction by the member while insane, the 
contract will be held to cover that risk.” 

[§ 172] (2) Under Stipulations of Contract’’— 
A mutual benefit society may, on 
the one hand, contract to pay benefits even in case 
the member takes his life;7* and, on the other hand, 
in the absence of a statute forbidding it,’* the so- 
ciety may stipulate for a limited or conditional 
liability in case the member commits suicide,’’ and 
may adopt laws totally exempting it from liability 
in such ease,”® or otherwise incorporate a stipu- 
lation to that effect in the contract of insurance,” 
notwithstanding such stipulation is not directly au- 
thorized by the constitution or by-laws;'* in which 
case the suicide of a member when sane constitutes 
a valid defense to an action on the certificate issued 
A beneficiary takes his rights through 
insured, and subject to the terms of the contract 
entered into by him, and not' in the same manner as 
the beneficiary in an ordinary life insurance pol- 


(a) In General. 


to him.*? 


\ 
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certificate.®? 


after.®4 


icy, and hence he cannot recover on the certificate 


71. Shipman v. Protected Home 
Circle, 174 N. Y. 398, 67 NE 83, 63 
LRA 347. 

Effect of insanity generally see in- 
£ro."8073. 

72. Retrospective operation of so- 
ciety’s constitution or by-laws as to 
effect of suicide see supra § 40. 


73. Morton v. Supreme Council R. 
L., 100 Mo. A. 76, 78 SW 259. 

74. See infra § 176. 

75. Ala.—Fraternal Union of 


America v. Zeigler, 145 Ala. 287, 39 
S515 
Colo.—North American Union v. 
Montenie, 68 Colo. 220, 189 P 16. 
D. C.—National Union y. Thomas, 
10 App. .277. 


Ili.—Scow v. Supreme Council R. 
L., 223 Ill. 32, 79 NE 42. See Booth 
v. Supreme Lodge K. P., 187 Ill. A. 


372 (where a provision limiting: lia- 
bility to an amount based on: the 
member’s expectancy of life in case 
of suicide, unless the certificate has 
been in full force for thirty-six 
months preceding his death, was con- 
strued as not controlling under the 
circumstances). 

Ky.—Supreme Lodge K. H. 
Lapp, 74 SW 656, 25 KyL 74. 

Mich.—Post v. Supreme Court I. 
O. F., 146 Mich. 666, 103 NW 841. 

Mo.—State v. Allen, 306 Mo. 633, 
269 SW 388; Dickey v. Supreme Tribe 
B. H.,, (A.) 253. SW. 417. 


Vv. 


Tenn.—Clement vy. Clement, 113 
Tenn, 40, 81 SW 1249. 
Tex.—Eminent Household C. W. v. 


Freeman, (Civ. A.) 200 SW 186. 

{a] MTllustration.—Where the by- 
laws precluded a recovery of benefits 
in case insured committed suicide, 
except in case the society’s execu- 
tive council or supreme court was 
satisfied that deceased, at the time 
of the suicide, was of unsound mind, 
and prior thereto he was known and 
reported to the supreme secretary as 
such, there can be no recovery in 
ease of suicide, in the absence of 
any evidence that deceased was ever 
reported to the supreme secretary as 
insane, or that any such claim was 
made in the case or in the tribunals 
of the order. Post v. Supreme Court 
I. O. F., 146 Mich. 666, 103 NW 841. 

{[b] Reasonableness of by-law.— 
A by-law providing that in case of 
suicide only a part of the amount 
named in the certificate shall be 
paid is valid. Fraternal Union of 
America v. Zeigler, 145 Ala, 287, 39 
S 751; Scow v. Supreme Council R. 
L.,, 223 Ill. 32, 79 NE 42; Clement 
Clement, 113 Tenn. 40, 81 SW 


[c] Applicability of by-laws.—A 
by-law reducing insurance in case of 


suicide does not apply where other 
by-laws of the fraternal order stated 
that the reduction should not apply 
to members in the “fifth class’ and 
the member was in such class, Zink 
v. Supreme Lodge K. P., 217 Ill. A. 
5 


4, 

[ad] Suicide in delirium resulting 
from illness.—The word “illness” in 
a certificate providing that insurer 
will pay benefits of members who 
commit suicide in delirium resulting 
from “illness”? does not refer only to 
a sickness as confines. one in 
Supreme Lodge K. H. v. Lapp, 
74 SW 656, 25 KyL 74. 

76. Supreme Lodge K. P. v. 
Kutscher, 179 Ill. 340, 54 NE 620, 70 
AmSR,,:115. -[rev..; 72.Tll. Ay 4621; 
Oleske v. Piotrowski, 71 Ind, A. 136, 
124 NE 399; Parker v. Sovereign 
Camp .W. O.. W., -CMo. <A.) 196° Siw 
424: Theobald v. Supreme Lodge K. 
P., 59 Mo, A. 87; Tisch v. Protected 
Home Circle, 72 Oh. St. 233, 74 NE 
188. See also Cintron v. El Zenit, 28 
Porto Rico 642, 648 (provision that 
upon death “if not resulting from 
suicide the lawful heirs shall re- 
ceive the assistance’”’). 

[a] Reasonableness of by-law.— 
A by-law making suicide a cause of 
forfeiture is reasonable. Supreme 
Lodge K. P. v. Kutscher, 179 Ill], 340, 
54 NE 620, 70 AmSR 115 [rev 72 Ill. 
A. 462]; Supreme Lodge K. P. v. 
Clarke, 88. Ill. A. 600 [rev on other 
grounds 189 Ill. 6389, 60 NE 39]; 
Tisch v. Protected Home Circle, 72 
Oh. St. 233, 74 NE 188. ‘ 

{b] “Family” or “those left be- 
hind.”—The wife of a member of a 
beneficial association is ineluded in 
“the family’’ and ‘‘those left behind” 
within a provision of its constitution 
that the suicide of a member de- 
proves such groups of the right to 
death benefits. Oleske v, Piotrowski, 
71 Ind. A. 136, 124 NE 399. 

77. Pold-v. North American Union, 
261 Ill, 488, 104 NE 4 [aff 180 Ill. A. 
448]; Blasingame v. Royal Circle, 
111 Till. A. 202; Parker v. Sovereign 
Camp W.. O. W., (Mo. A.) 196 SW 
424; Hewson v. Royal Highlanders, 
97 Nebr. 774, 151 NW 3812; McCoy v. 
Northwestern Mut. Relief Assoc.,. 92 
Wis. 577, 66 NW 697, 47 LRA 681. 


78. See cases supra note 77. 
79. Colo.—Grand Circle W. O, W. 
v. Rausch, 24 Colo. A. 304, 134 P 


Ill—De Voney v. Modern Wood- 
men of America, 148 Ill. A, 68. 
Ind.—Weber v. Home Benev. Soc., 
21 Ind. A. 345, 52 NE 462. 
Minn.—Robson v. United Order of 
Foresters, 93 Minn, 24, 100 NW 881. 
N. Y.—Weed v. Mutual Ben. L. 


What constitutes suicide; intentional act. 
words ‘‘die by his own hand or act,’’ ‘‘self-de- 
struection,’’ and other similar terms, within the 
meaning of a nonliability stipulation, are synony- 
mous with ‘‘suicide,’’*> or ‘‘voluntary suicide. 
A provision against suicide applies to voluntary, 
intentional self-destruction,’* and does not cover 


bs a 2. ee 


in ease insured commits suicide in violation of 
the express or implied conditions of the contract.®° 

Time of suicide.*1 A society may provide that it 
shall be liable only fora certain part of the amount 
of the certificate in case the member commits sui- 
cide within a specified time after delivery of the 
And where a period is fixed within 
which, if the member commits suicide, the certifi- 
cate shall be void, his death by suicide after the 
expiration of such period is no defense to an action 
on the certificate.** 
committed on the date that the member committed 
the fatal act, although he died several days there- 


Suicide is deemed to have been 


The 


2986 


Ins. Co., "70' NY. 561. ' 

[a] Funeral benefits are not re- 
coverable in case of suicide where the 
certificate provides that “no benefits 
wili be paid for self-inflicted in- 
juries.” Weber v. Home _ Benev. 
Soc., 21 Ind. A. 345, 52 NE 462. ; 

80. Shipman _y. Protected Home 
Circle, 174 N. Y..398, 67: NE: 83,. 63 
LRA 347 [mod 66 App. Div. 448, 73 
NYS 594]. 

81. Incontestable clause generally 
see supra § 133. 

82. State v. Allen, 306 Mo. 633, 
269 SW 388; Dickey v. Supreme 
Tribe B. H., (Mo, A.) 258 SW 417. 

83. Supreme Council R. A. v. Wis- 
hart, 192 Fed. 453, 112: CCGA 591; 
Triple Link Mut. Indemn. Assoc. vy. 
Froebe, 90 Ill, A. 299; Wood v. Broth- 
erhood of American Yeomen, 148 
Iowa 400, 126 NW _ 949. 

[a] Computation of time.—Where 
a certificate, executed as a _ substi- 
tute for the original certificate bear- 
ing the date of the original certifi- 
cate, stipulated that it should be 
invalid on the suicide of a member 
within three years from the date of 
the certificate, the date referred to 
the time specified in the original 
certificate, the word ‘“‘date”’ indicating 
the time fixed; and hence the suicide 
of the member more than three years 
from the date of the original certifi- 
cate did not invalidate the substi- 
pared gent ioate, Wood v. Brother- 

ood o merican Yeomen, 14 
ht ala al 949, ont AEE: 

2 ink v, Supreme Lodge K. P. 
eT Rong ns coy A. 54; De Voney 
ve odern Woodmen of Am 
Ill, A. 68. wpieche: i 

85. Woodmen of World v. Wright, 
TmAlan.\Ay 255060 S 1006 sorSuprene 
Lodge oO. - P. v. Gelbke, 198 Tl. 
365, 64 NE 1058; Suppiger vy, Coven- 
ant Mut. Ben. Assoc., 20 Ill. A. 595: 
Wood vy. Sovereign Camp W. O. W.” 
166, Jows, $91,147 NW 888; Latimer 
v. Sovereign Cam Ota 
145, 40. SE 155. ary < 

86. Grand Legion S. K. A, O. U. 
W. v. Korneman, (Kan. A.) 63 P 
292; Campbell v. Order of Washing- 
ton. 53 Wash. 398, 102 P 410. 

87. U. S.—Wolf v. Mutual Ben. L..' 
Ins. Co., 30 F. Cas. No; 17,925a. 

Ala.—Supreme Commandery K. G. 
RY: Ainsworth, 71 Ala. 436, 46 AmR. 

Ill.—Grand Lodge I. O. M. A. vy. 
Wieting, 168 Ill. 408, 48 NE 59, 61 
AmSR aes {aff 68 ithe A. 125]; Sup- 
piger v. Covenant ut., Bén., A 
20 11. A. 595. ies 

owa.—Wood v. Sovereign Camp W. 
O, W.,,166 Iowa 391, 147 NW Yess: 
Van Norman y. Modern Brotherhood 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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F 55 172-174] 


death by accident or mistake,’* or resulting from 
insanity.°® Where the contract exempts the society 
from liability if the member commits suicide, 
whether sane or insane,®° the sanity or insanity 
of the member is material only in determining 
whether the member did in fact commit suicide, 


it being a matter of universal knowledge that in-. 


sanity, in some of its-foxms, at least, frequently 
leads its victims to self-inflicted violence. 

Waiver or estoppel.°2 Where a certificate ex- 
cludes liability in case the member dies by his own 
hand, the action of a clerk of the society after the 
self-inflicted injury, but before death, in suggesting 
the payment of delinquent dues and in receiving 
such payment, does not waive the condition or estop 
the society to avail itself thereof by way of de- 
fense.9% 

[§ 173] (b) Effect of Insanity—aa. In General. 
A stipulation against liability in case of suicide 
generally does not constitute a defense if at the 
time of suicide the member was insane.°* And a 
by-law providing that the contract shall be void 
if the member commits suicide within a certain 
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period does not raise an implication that. suicide 
after the expiration of such period will avoid the 
contract without reference to the sanity of the 
member.®> To avoid the defense of suicide in cases 
where suicide when insane is not provided against, 
it is sufficient that the member at the time of tak- 
ing his life was without sufficient reason to know 
what he was doing®® or to recognize the conse- 
quences of his acts,’ or was without sufficient will 
power, because of an insane impulse, to govern his 
actions,?* or was unable to distinguish right from 
wrong;°® and it 1s not essential in order to avoid 
the defense that the member’s insanity should have 
been permanent in form. 

[§ 174] bb. Stipulations against Suicide, ‘‘Sane 
or Insane.’’ To avoid disputes as to the meaning 


of ‘‘suicide’’ and definitely to fix the extent of the. 


risk,? a stipulation avoiding the contract if the 
member commits suicide, ‘‘ whether sane or insane,’’ 
is frequently incorporated in the contract. Such 
a stipulation is valid,* and under it the fact. that 
the member was insane when he took his life ex- 
empts the society from liability on his certificate.* 


of America, NW. 
1080. 

Kan.—Power v. Modern Brother- 
hood of America, 98 Kan. 487, 701, 
158 P 870; Hart v. Modern Woodmen 
of America, 60 Kan. 678, 57 P 936, 72 
AmSR 380; Grand Legion S. K. A. O. 
U. W. v. Korneman, (A.) 63 P 292. 

Mich.—Courtmanche v. Supreme 
Court I. O. F.,. 136 Mich. 30, 98 NW 
749, 112 AmSR 345, 64 LRA 668. 

Minn.—Zearfoss vy. Switchmen’s 
Union of North America, 102 Minn. 
56, 112 NW 1044. 

Nebr.—Sampson v. Ladies of Mac- 
eabees of World, 89 Nebr. 641, 131 
NW 1022. 

N. Y.—Shipman v. Protected Home 
Circle, 174 N. Y. 398, 67 NE 83, 63 
LRA 347; Meacham v, New York 
State Mut. Ben. Assoc., 120 N. Y. 
237, 24 NE 283; Weed v. Mutual Ben. 
Gi, ins.2Co, T0TN. )¥.(561; Benard v. 
Protected Home Circle, 161 App. Div. 
59, 146 NYS 232. 

See also infra § 174. 

[a] One who intentionally takes 
his own life by taking poison, being 
of sufficient mental capacity to com- 
prehend the nature and consequence 
of his act, commits deliberate suicide 
within the meaning of a clause ex- 
empting the society from liability in 
such case. Zearfoss v. Switchmen’s 
Union of North America, 102 Minn. 
56, 112 NW 1044. : 


143 Iowa 536, 121 


ss. Ala.—Supreme Commandery 
K. G. R. v. Ainsworth, 71 Ala. 436, 
46 AmR 332. 


Life 


Ill—Knights Templars, etc., 
550, 


Indemn. Co. v. Crayton, 209 Ill. 
70 NE 1066 [aff 110 Ill. A. 648]. 
Iowa.—Wood v. Sovereign Camp 
W. O. W., 166 Iowa 391, 147 NW 888, 
Van Norman y. Modern Brotherhood 
of America, 143 Iowa 536, 121 NW 

80. 

Se Bowe v. Modern Woodmen 
of America, 98 Kan. 487, 701, 158 P 
870; Hart v. Modern Woodmen of 
America. 60 Kan. 678, 57 P 936, 72 
AmSR 380; Grand Legion §. K. A. O. 
U. W. v. Korneman, (A.) 63 P 292. 

Ky.—Sovereign Camp W. O. W. v. 
Valentine, 173 Ky. 182, 190 SW _ 712. 

Nebr.—Sampson vy, Ladies of Mac- 
eabees of World, 89 Nebr. 641, 131 
NW..1022. 

N. J.—Supreme Lodge K. H. v. 
Jaggers, 62 N. J. L. 96, 40 A 783. 

N. Y.—Meacham v. New York State 
Mut. Ben. Assoc., 120 N. Y. 287, 24 
NE 283; Benard v. Protected Home 
Circle, 161 App. Div. 59, 146 NYS 
232. 

{a] Death by accidental drowning, 
although resulting directly from his 
acts, does not relieve the society 
from liability under a _ provision 


against death of the member by his 
own hand. Grard Legion S. K. A. 
O. U.-W. v. Korneman, (Kan. A.) 63 
P 292. 

ySuiclne as accident see supra § 


89. See infra § 173. 
90. See infra § 174. 
91. Van Norman vy, Modern Broth- 


erhood of America, 143 Iowa 536, 
121 NW 1080. 

92. As to right to rely on provi- 
sions of statute see infra § 176. 

93. De Voney v. Modern Woodmen 
of America, 148 Ill. A. 68. 

94 Ark.—Eminent Household C. 
we v. McCray, 156 Ark. 300, 247 SW 
379. 

Ga.—Fraternal Relief Assoc. Vv. 
Edwards, 9 Ga. A. 43, 70 SE 265. 

Ill._— Supreme Council R. A. ¥. Pels, 
209 Ill. 38,.70 NE 697 [aff 110 Ill. A. 
409] (holding also that a_ suicide 
clause in a by-law exonerating the 
society from liability in case of sui- 
cide unless the beneficiary shall 
prove affirmatively that the member 
had been judicially declared insane, 
or was under treatment for insanity, 
or was in the delirium of other ill- 
ness, merely relieves the beneficiary 
from proving the degree of insanity 
in ease he proves any of the facts 
specified, but does not necessarily 
require proof of any of such facts to 
warrant a recovery); Seitzinger v. 
Modern Woodmen of America, 106 
Ill. A.. 449 [aff 204 Ill. 58, 68 NE 
478]; Triple Link Mut. Indemn, As- 
soc. v. Froebe, 90 Ill. A. 299; Ham- 
mers vy. Supreme Tent M. W., 78 IIl. 
A. 162. 

Minn.—Robson v. United Order of 
Foresters, 93 Minn. 24, 100 NW 3881. 

N. Y.—Meacham v. New York 
State Mut. Ben. Assoc., 120 N. Y. 
237, 24 NE 288; Benard v. Protected 
Home Circle, 161 App. Div. 59, 146 
NYS 232; Mauch v. Supreme Tribe 
B. H:, 100 App. Div. 49, 91 NYS 367 
[aff 184 N. Y. 527, 76 NE 1100]. 

Wash.—Knapp v. Order of Pendo, 
36 Wash. 601, 79 P 209. 

[a] Self-destruction as a. result 
of insanity is not “suicide.’’—Hmin- 
ent Household C. W. v. McCray, 156 
Ark. 300, 247 SW 379; Fraternal Re- 
lief Assoc. v. Hdwards, 9 Ga. A. 43, 
70 SE 265. , 

95. Supreme Council R. A. vy. Wis- 
hart, 192 Fed. 453, 112 CCA 591. 

96. Supreme Council R. A. y. Pels, 
110 Ill. A. 409 [aff 209 Ill. 33, 70 NE 
697]; Mooney v. Grand Lodge A. O. 
U. W., 114. Ky... 950, 72 SW 288, 24 
KyL 1787. 

97. Grand Lodge I. O.. M. A. v. 
Wieting, 168 Ill. 408, 48 NE 59, 61 
AmSR 123 [aff 68 Ill A. 125]; Su- 


preme Council R. A. y. Pels, 110 Ill. 
A. 409 [aff 209 Ill. 33, 70 NE 697]; 
Knapp v. Order of Pendo, 36 Wash. 
601, 79 P 209. 

98. Supreme Council R. A. v: Pels, 
110 Ill. A. 409 [aff 209 Ill. 33, 70 NE 
697]; Mooney vy. Grand Lodge A. O. 
Ua W., 114, Ky. 950, 02 ‘SW 288 24 
Kyl 1787; Meacham v. New York 
State Mut. Ben. Assoc., 120 N. Y. 237, 
24 NE 283; Knapp v. Order of Pendo, 
386 Wash. 601, 79 P 209. 

99. Supreme Council R. A. v. Pels, 
110 Ill. A. 409 [aff 209 Ill. 33, 70 NE 
697]; Mooney v. Grand Lodge A. O. 
U. W., 114 Ky. .950, 72 SW 288, 24 
KyL 1787. 

1. Hammers v. Supreme Tent M. 
Wa i Sbll: AL 162. 

2. Hart v. Modern Woodmen of 
America, 60 Kan. 678, 57 P 936, 72 
AmSR 3880. 

3. Ala.—Supreme Commandery K. 
G. R. y. Ainsworth, 71 Ala. 436, 46 
AmSR 332. : 

Ill.—Pold y. North American Union, 
261 Ill. 433, 104 N® 4 [aff 180 Ill. A. 
448]; Seymour v. Mutual Protective 
League, 171 Ill. A. 114; Supreme 
Court_of Honor v. Buxton, 111 Ill. A. 
187; Seitzinger vy. Modern Woodmen 
of America, 106 Tll, A. 449 [aff 204 
Ill. 58, 68 NE 478]; Supreme Lodge 
K. P. v. Clarke, 88 Ill. A,.600.. And 
see Supreme Court of Honor v. Pea- 
cock, 91 Ill. A. 632 (where exception 
is made if the act was committed in 
delirium resulting from sickness), 

Ind.—Kunse v. Knights of Modern 
Maccabees, 45 Ind. A. 30, 90 NE 89. 

Iowa.—Van Norman y. Modern 
Brotherhood of America, 143 Iowa 
5386, 121 NW 1080. 

Kan.—Hart v. Modern Woodmen of 
America, 60 Kan. 678, 57 P 936, 72 Am 
SR 380. : 

Minn.—Robson y. United Order of 
Foresters, 93 Minn. 24, 100 NW 881. 

N. Y.—Mauch vy. Supreme Tribe of 
Ben Hur, 100 App. Div. 49, 91 NYS 
367 [aff 184 N, Y. 527, 76 NE 1100]. 

Oh.—Protected Home Cirele  v. 
Tisch,, 1 _Oh-~.Cir. Ct. N.S al 8byi24-0m, 


Cin yCust 89. 
S. C.—Latimer v. Sovereign Camp 
W..O. W., 62 S.C. 145, 40 SH 155. 


Tex.—United Moderns v. Colligan, 
84 Tex. Civ. A. 173, 77 SW 10382. 

{a] Not void for want of mutual- 
ity.—Latimer v. Sovereign Camp W. 
O. W., 62 S. C, 145, 40 SH 155. 

Validity of amendment of society’s 
constitution or by-laws see supra 


§ 40. 
4 U.S.—Supreme Council R. A. v, 
Wishart, 192 Fed. 453, 112 CCA 591. 
Ill.—Kiesewetter v. Supreme Tent 
K. M. W., 227 Ill. 48,,.81 NE 19 [aff 
112 Ill, A, 48]; Zerulla v. Supreme 


224 [45 C.J.] 
In order to relieve the society from liability un- 
der a stipulation against suicide when insane, it 
has generally been held that the self-destruction 
must have been an intentional act,° although there 
is authority to the contrary.6 It has also been 
held that the nonliability stipulation applies when, 
and only when, the member was at the time capable 
of understanding the physical nature and conse- 
quences of his act;’ but in some jurisdictions a 
contrary rule obtains,’ and it has been stated in 
general terms that the degree or nature of his in- 
sanity is immaterial.? But the defense of suicide 
under such provision is not avoided because in- 
sured was unconscious of the moral character of 
his act,!° nor because he was driven to suicide by 
an uncontrollable insane impulse,“ although as to 
the last stated proposition there is authority to 
the contrary.!? 

Voluntary or involuntary. It'has been held that 
the words ‘‘voluntary or involuntary’’ as used in 
connection with the phrase ‘‘sane or insane’’ have 
a broader meaning than ‘‘intentional,’’ and while 
they may not relieve the society from liability in 
every case of death by accident, they do exempt 
the society from lability for involuntary suicide 
from causes other than those proceeding from the 
Lodge O. M. P., 223 Til. 518, 79 NE 
160; Seitzinger v. Modern Woodmen 
of America, 204 Ill. 58, 68 NE 478 


[aff 106 Ill) A. 449]; Zerulla v. Su- 7. 
preme Lodge DEAR. LA8* ETS SAS. 


defendant 
court). 
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62 S. C. 145, 40 SE 155 (judgment for 
affirmed 


Kan.—Power v. Modern Broth- 
erhood of America, 98 Kan. 487, 701, 


[§s 174-176 


act of an insane mind.!® In other words, when 
the phrase ‘‘voluntary or involuntary, sane or in- 
sane’’ are used, the issue as to the extent of the 
mental capacity of the member is eliminated, and 
all conditions of insanity are included within the 
exemption.14 

[§ 175] (3) Under Statute—(a) Exempting from 
Liability. In some jurisdictions the statute pro- 
vides that the death of insured by suicide shall 
release insurer from the obligation of the con- 
tract;!5 but such provision does not apply to self- 
destruction as the result of insanity, since this does 
not constitute suicide.'® 

[§ 176] (b) Abrogating Defense. In some juris- 
dictions it is provided by statute’” that in actions 
on life insurance policies it shall be no defense that 
insured committed suicide, unless it appears that 
he contemplated suicide at the time he made ap- 
plication for the policy, and that any stipulations 
in the policies to the contrary shall be void.'® 

In Colorado the statute formerly provided that 
the suicide of a policyholder in any life insurance 
company doing business in the state should not be 
a defense to an action on the policy.t® This provi- 
sion applied to certificates in mutual benefit socie- 
ties,2° and constituted a part of the contract of 


! 
of America, 204 Tll. 58, 68 NE 478 
{aff 106 none A, 449]; Brower v. Su- 


prea Lodge N. R. A., 74 Mo. A. 
10. Supreme Lodge O. M. P. v. Ze- 


by a divided 


ge O. 
191 [aff 223 Ill. 518, 79 NE 160]; Su- 
preme Court K. M. W. v. Marshall, 
111 Ill. A. 312; Blasingame v. Royal 
Circle, 111 Ill. A. 202; Supreme Coun- 
cil R. A, v. Pels, 110 Ill. A. 409 [aff 
209 Til. 33, 70 NE 697]; Supreme 
Lodge O. M. P. v. Zerulla, 99 Ill. A. 
630; Supreme Court of Honor v. Pea- 
cock, 91 Ill. A. 632. 

Kan.—Power v. Modern Brother- 
zpod of America, 98 Kan. 487, 701, 158 
P 87 


Ky.—Sovereign Camp W. O. W. v. 
Valentine, 173 Ky. 182, 190 SW 712. 
| Mass.—Atty.-Gen. v. Colonial Life 
'Assoc., 194 Mass. 527, 80 NE 455. 

Mich.—Sabin v. Senate of National 
Union, 90 Mich. 177, 51 NW 202; 
Streeter v. Western Union Mut. Life, 
etc., Soc., 65 Mich. 199, 31 NW 779, 8 
AmSR 882. 

Mo.—Sparks vy. Knight Templars, 
etc., ite Indemn. Co., 61 Mo. A, 109. 

N. D.—Clemens v. Royal Neighbors 
HP ES YAMIN EO 16; O38, NEW 
402. 

Tex.—Brown v. United Moderns, 39 
Tex: Civ, AL 343,87 SW 357. 

[a] Construction of application 
and by-laws.—Where the application 
provided that, in case of death by 
suicide, the contract should be “null 
and void,” but the by-laws of the as- 
sociation, which were made a part 
of the contract, declared that, in case 
of suicide, ‘‘sane or insane,” the cer- 
tificate should be void, except that 
the beneficiary Should be entitled to 
the amount paid in, but that the 
board of directors might at its option 
waive this provision and pay in full, 
no recovery could be had on the pol- 
icy if insured intentionally killed 
himself. Zimmerman y. Masonic Aid 
Assoc., 75 Fed. 236 [writ of error 
dism 90 Fed. 832, 32 CCA 613]. 

5. Power v. Modern Brotherhood 
of America, 98 Kan. 487, 701, 158 P 
870; Hart v. Modern Woodmen of 
America, 60 Kan. 678, 57 P’ 936, 72 
AmSR 380: Sovereign Camp Ww. O! Ww. 
Vv. Valentine, 178 Ky. 182, 190 SW 712; 
Masonic Life Assoc. v. Pollard, 121 
Ky. 349, 89 SW 219, 28 KyL 301, 123 
AmSR 198. See also supra § 172. 

6 Hartin v. Sovereign Camp W. 
O. W., 124 S..C. 397, 117 SE 409. See 
Latimer v. Sovereign Camp W. O. W., 


158 P 870; Hart v. Modern Woodmen 
of America, 60 Kan. 678, 57 P 936, 72 
AmSR 380. 

Ky.—Sovereign Camp W. O. W. Vv. 
Valentine, 173 Ky. 18, 190 SW 712; 
Sovereign Camp W. 0. W.. v. Bth- 
ridge, 166 Ky. 795, 179 SW 1022; 
Sovereign Camp W. O. W. v. Lan- 
drum, 158 Ky. 841, 166 SW 598; Ma- 
sonic’ Life Assoc. v. Pollard, 121 Ky. 
349, 89 SW 219, 28 KyL 301, 123 Am 
SR 198; Mutual Ben. L. Ins. Co. v. 
Daviess, 87 Ky. 541, 9 SW 812, 10 
Kyl 577; Modern Woodmen of Amer- 
ica Vv. Neeley, 111 SW 282, 33 KyL 
758; Supreme Council K. E. WwW. iv«. 
Heineman, 78 SW 406, 25 KyL 1604. 

Mich.—Sabin v. Senate of National 
Union, 90 Mich. 177, 51 NW 202; 
Streeter v. Western Union Mut. Life, 


etc., Soc., 65 Mich. 199, 31 NW 779, 
8 AmSR 882. 
Honor, 77 Nebr. 249, 109 NW 166. 


Tex.—Brown v. United Moderns, 39 
Tex. Civ.’ A. 343,87 SW ‘357: 

{a] Thus, if the member drank 
carbolie acid while insane, the certifi- 
cate was forfeited, unless insured did 
not have enough mind to know his 
act would probably result in death. 
Sovereign Camp W. O. W. v. Valen- 
tine, 173 Ky. 182, 190 SW 712. 

8 Zerulla v. Supreme Lodge O. M. 
Pe Lvs TS vO Part wash? Ls, 
79 NE 160]; Supreme Court K. M. W 
v. Marshall, 111 Ill. A. 312; Blasin- 
game v. Royal Circle, 111 Ill. A. 202; 
Supreme Court of Honor v. Buxton, 
TT SS A SES See Seitzinger v. 
Modern Woodmen of America, 204 Ill. 
58, 68 NE 478 [aff 106 Ill. A. 449, and 
dist Supreme Lodge O. M. P. v. 
Gelbke, 198 Ill. 365, 64 NE 1058, on 
the ground that it did not actually 
decide that the exemption was in- 
applicable where the member did not 
understand the physical nature and 
result of his act]. And see Latimer 
v. Sovereign Camp W. O. W., 62 S. C. 
145, 40 SBE 155 (judgment for de- 
fendant affirmed by a divided court). 
Contra Supreme Lodge O. M. P. v. 
Zerulla, 99 Ill. A. 680; Supreme Court 
of Honor v. Peacock, 91° Ill. A. 632; 
Suppiger v. Covenant Mut. Ben. As- 
soc., 20 Ill. A, 595. 

9. Seitinger vy. Modern Woodmen 


rulla, 99 Ill. A. 630; Hart v. Modern 
Woodmen of America, 60 Kan. 678, 57 
P 936, 72 AmSR 380; Mutual Ben. L. 
Ins. Co. v. Daviess, 87 Ky. 541, 9 SW 
812, 10 KyL 577; Sabin vy. Senate of 
National Union, 90 Mich. 177, 51 NW 
202; Streeter v. Western Union Mut. 
Life, etc., Co., 65 Mich. 199, 31 NW 
TIOAS AmSR 882. 

11. Supreme Court of Honor v. 
Peacock, 91 Ill. A. 632. 

12. Sovereign Camp W. O. W. 
Ethbridge, 166 Ky. 795, 179 SW 1029, 

13. Campbell v. Order of Wash- 
ington, 53 Wash. 398, 102 P 410. 

14. Haynie v. Knights Templars’, 
etc., Life Indemn. Co., 139 Mo. 416, 
432, 41 SW 461. 

“The words ‘voluntary or involun- 
tary, sane or insane,’ and other simi- 
lar qualifying and limiting words, 
seem to have been introduced into 
the modern policy for the express 
purpose of avoiding the force of the 
interpretation which had been given 
by the courts to the general words 
that had theretofore been used, and 
to obviate all uncertainty as to the 
nonliability of the company in all 
cases when death was effected as the 
result of action on the part of the 
insured, whatever may be said as to 
the condition or state of the mind 
of the deceased at the time. Any 
other construction robs the added 
words of all meaning, and turns them 
in upon themselves, as it were, to 
effect their own self-destruction.” 
Haynie v. Knights Templars’, etc., 
Life Indemn, Co., supra. i 

15. See statutory provisions. 

16. Fraternal Relief Assoc. v. 
Baweree 9 Ga, A. 43, 70 SE 265. 

17. See statutory provisions. 

18. See Life Insurance § 307; aha 
cases infra this section. 

Act April 11, 1903 (L. [1903] 


Weber v. Head Camp Pacific 
Jurisdiction W. O. W., 60 Colo. ee 
154 P 728; Head Camp WwW. O. W. 
Sloss, 49 Colo. 177, 112 “P 49, 31 
LRANS 831. 

[a] Statutes construed.—3 Mills 
St. Annot. Rev. Suppl. § 2229, and 
1 Mills St. Annot. § 2238, authoriz- 
ing fraternal and benevolent socie- 
ties to issue indemnity contracts of 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number. 


§ 176] 


insurance which, so read, was not contrary to pub- 
lie policy.22. The statute could not be waived,*? and 
certificates containing provisions purporting to re- 
lieve or limit the society’s liability in the event 
of the member’s suicide were void.2* This statute 
has been repealed so far as it applied to fraternal 
benefit: societies ;?4 but such repeal did not affect 
certificates issued prior thereto.?5 

In Missouri the provision of the general insur- 
anee law abrogating the defense of suicide is not 
confined to insurance on the old line plan, but is 
broad enough to cover any life insurance not with- 
drawn from its application by some other stat- 
ute.2° An association, by whatever name it is 
called, which issues a contract of insurance not 
depending on the collection of assessments, but pro- 
viding for payment of a fixed sum at stated times, 
is within the provisions of the statute.27 But by 
other statutory provisions insurance companies 
issuing policies on the assessment plan?$ and fra- 
ternal benefit associations,?® as defined in the acts 
specifically relating thereto, are exempted from the 
suicide clause. An association which is not con- 
ducted for profit but for the mutual benefit of the 
members and their designated beneficiaries, collect- 
ing assessments to provide a fund for this purpose, 
and having a lodge system, with ritualistic work, 
and a representative form of government, is a fra- 
ternal benefit association within the meaning of the 
statute excluding such societies from the operation 
of the general insurance law abrogating the defense 
’ of suicide.*? The fact that the association did not 
have a lodge system at the place where the mem- 
ber resided does not show that it was not a fra- 
ternal benefit association.*! Foreign associations 
which have complied with the provisions of the 


insurance on the assessment plan 
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[45 C.J.]. 225. 
act relating to fraternal benefit associations are 
exempt from the general insurance law abrogating 
the defense of suicide;?? but a foreign association 
which has not conformed to the act is not ex- 
empt;?> and compliance with such act after the 
issuance of the certificate sued on, by taking out 
a license to do business as a fraternal benefit so- 
ciety, is insufficient to bring it within the excep- 
tion.*4 Moreover, the terms of the contract must 
be such as are authorized by the statute relating 
to fraternal benefit associations.*> An association 
may be a fraternal society with a lodge system, 
ritual, etc., but if it issues policies of a character 
not authorized by the statute,°* as where it makes 
a policy payable to ‘‘legal representatives,’’®* it 
is not entitled to exemption from the operation of 
the general insurance law; and the fact that it» has 
received statutory authority to do business as a 
fraternal benefit association is immaterial.** It has 
been held, however, that a fraternal benefit asso- 
ciation is not deprived of its character as such 
merely because its by-laws and the statutes of the 
state in which it was organized authorize the pay- 
ment of benefits to a class not covered by the Mis- 
souri statute relating to such societies; and it is 
therefore exempt from the operation of the stat- 
ute abrogating the defense of suicide.*® Where a 
foreign society, because of its failure to comply 
with such statute, is not exempt under that section 
from the operation of the general insurance law 
abrogating the defense of suicide, the beneficiary 
in a certificate issued by the society to a citizen 
of the state is not estopped to rely on the suicide 
clause because the member entered into the contract 
with the society as such at reduced rates, on easy 


37. Ordelheide vy. Modern Brother- 


without requiring them to organize 
under the statutes regulating the or- 
ganization of insurance companies 
for profit, did not exempt mutual 
benefit associations from the applica- 
tion of Act April 11, 1903 (Acts 
[1903] ¢ 119), withdrawing from in- 
Surance companies the defense of 


Suicide. Head Camp W. O. W. v. 
Stoss,a1 49. Coto. 207i) 112) P M49i7 81 
LRANS 881. 


21. Modern Brotherhood of Amer- 
ica v. Lock, 22 Colo, A. 409, 125 P 566: 
| 22. Modern Brotherhood of Amer- 
ica v. Lock, supra. 

23. See cases supra this section. 

24,40 Tae) (1907) ce- 193°°8)..74. See 
North American Union v. Montenie, 
68 Colo. 220, 189 P 16 (construing 
repealing statute). 

25. Modern Brotherhood of Amer- 
ica vy. Lock, 22 Colo. A, 409, 417, 125 
P556. 

“The repeal of the prohibitive stat- 
ute cannot make valid, or breathe vi- 
tality into, a contract that was void 
when made because in violation of 
the statute.’ Modern Brotherhood 
of America v. Lock, supra. 

26. National Union_v. Marrow, 74 
Fed. 775, 21 CCA 89; Dennis v. Mod- 
ern Brotherhood of America, 119 Mo. 
A. 210, 95 SW 967; Balktzell v. Mod- 
ern Woodmen of America, 98 Mo. A. 
153, 71 SW 1071. 

27. Andrus v. Business Men’s Acc. 
Assoc., 283 Mo. 442, 223 SW 70, 13 
ALR 779: Toomey v. Supreme Lodge 
K. P., 147 Mo. 129, 48 SW 936. 

28. See Life Insurance § 3807 note 
78 [a] (2). 

29. See cases infra note 30. 

30. State v. Allen, 306 Mo. 633, 269 
SW 388; Armstrong v. Modern Broth- 
erhood of America, 245 Mo. 153, 149 
Sw 459; Tice v. Supreme Lodge K. P., 
204 Mo. 349, 102 SW 1018 [aff 123 Mo. 


[45 C. J.—15] 


A. 85, 100 SW 519]; Toomey v. Su- 
preme Lodge K, P., 147 Mo. 129, 48 
SW 936; State y. Allen, (Mo. A.) 269 
SW 388 [quashing record Stark v. 
National Council K. & L. S., (Mo. A.) 
259 SW 522); Parker vy. Sovereign 
Camp W. O. W., (Mo. A.) 196 SW 
424; Morton v. Royal Tribe of Joseph, 
93 Mo. A. 78; Huff v. Sovereign Camp 
W. O. W., 85 Mo. A. 96; Theobald v. 
Supreme Lodge K. P., 59 Mo. A. 87. 
And see Travelers’ Protective Assoc. 
v.- Smith, 183 Ind. 59, 107 NE 283, 
AnnCas1917E 1088, 101 NE 817 (con- 
struing Missouri statutes). 


31. State vy. Allen, 306 Mo. 633, 269 
SW 388. : 
32. State v. Allen, supra; Shotliff 


v. Modern Woodmen of America, 100 
Mo. A. 138, 73 SW 326, 

33. State vy. Allen, 306 Mo. 633, 269 
SW 388; Schmidt v. Supreme Court 
U. O. F., 228 Mo. 675, 129 SW 653 [rev 
124 Mo. A. 165, 101 SW 625]; Schmidt 
v. Supreme Court U. O. F., 191 Mo. A, 
415, 177 SW 706 [transf 259 Mo. 491, 
168 SW 626]; Hudnall v. Modern 
Woodmen of America, 103 Mo, A. 
356, 77 SW 84; Brassfield v. Knights 
of Maccabees, 92 Mo. A. 102; Bras- 
field v. Mosern Woodmen of America, 
88 Mo. A. 208; Huff v. Sovereign 
Camp W. O. W., 85 Mo. A. 96 

34. Schmidt v. Supreme Court U. 
O. F., 228 Mo. 675, 129 SW 653 [rev 
124 Mo. A. 165, 101 SW 625]. 

35. See cases infra notes 36, 37. 

36. Ordelheide v. Modern Brother- 
hood of America, 158 Mo. A. 677, 139 
Sw 269 [aff 268 Mo. 3839, 187 SW 
1193]; Dennis v. Modern Brotherhood 
of America, 119 Mo. A. 210, 95 SW 
967; Herzberg v. Modern Brotherhood 
of America, 110 Mo. A. 328, 85 SW. 
986: Baltzell v. Modern Woodmen of 
America, 98 Mo. A. 153, 71 SW 1071. 

Nature of fraternal benefit insur- 
ance generally see supra § 3. 


hood of America, 158 Mo. A. 677, 139 
Sw 269 [aff 268 Mo. 339, 187 SW 
1193]; Kroge v. Modern Brotherhood 
of America, 126 Mo. A. 693, 105 SW 
685; Wilson vy. General Assembly A. 
B. A., 125-Mo. A. 597, 103 SW 109. 

[a] “Gegal representatives,’ in a 
certificate which recites that the 
amount thereof shall be paid to 
“legal representatives, related to the 
member as...” do not include any 
of the persons specified in Rev. St. 
(1909), § 7109, providing that death 
benefits shall be paid to the fami- 
lies, heirs, blood relatives, affianced 
husband or wife of, or to persons de- 
pendent on, the member, but mean 
the executor or administrator of the 
member, and the liability of the cor- 
poration is that of a life insurance 
company, under § 6945, making the 
defense of suicide unavailable, to life 
insurance companies. Ordelheide v. 
Modern Brotherhood of America, 158 
Mo. A. 677, 139 SW 269 [aff 268 Mo. 
339, 187 SW 1193]. 

38. Ordelheide vy. Modern Brother- 
hood of America, supra; Herzberg v. 
Modern Brotherhood of America, 110 
Mo. A. 328, 85 SW 986. 

39. Armstrong v. Modern Brother- 
hood of America, 245 Mo. 153, 149 SW 
459 [aff 182 Mo. A. 171, 112 SW 24, 
and overr Dennis v. Modern Brother- 
hood of America, 119 Mo. A. 210, 95 
SW _ 967]. 

“We do not think the mere fact 
that a member of one of these fra- 
ternal organizations may procure a 
certificate payable to some person not 
specifically designated in the statute, 
should have the effect of destroying 
the purposes of the association and 
putting it in the same class as old- 
line companies.” Armstrong v. Mod- 
ern Brotherhood of America, 245 Mo. 
153, 159, 149 SW 459. 
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terms, and enjoyed its privileges as such member.*° 

[§ 177] d. Death Caused by Beneficiary. 
beneficiary intentionally causes the member’s death 
he cannot recover benefits, even where the contract 
does not exclude such risk,*! since to permit recov- 
ery would be contrary to public policy.” 
lation precluding recovery by the beneficiary in case 
he intentionally causes the death of the member is 
not against public policy,*? or otherwise invalid,** 
and will be enforced when the facts establish that 
the member’s death was so caused.*® 
‘‘beneficiary’’ in such a stipulation means the per- 
son who is beneficiary at the time when the mortal 
wound is inflicted, even though he dies before the 
member,*® notwithstanding a by-law as to payment 


of benefits where the beneficiary 


member and the latter makes no new designation.*? 
Unless the certificate otherwise provides,** the ex- 
emption from liability does not apply where the 
killing was not intentional, but was caused by the 
carelessness,*® or even by the unlawful act,°° of the 


40. Dennis vy. Modern Brotherhood 
of America, 119 Mo, A. 210, 95 SW 


967. 
41. Ark—wHenry v. Knights & 
Daughters of Tabor, 156 Ark. 165, 


246 SW 17. 

Ill.—Supreme Lodge K. & L. H. v. 
Menkhausen, 209 Ill. 277, 70 NE 567, 
101 AmSR 239, 65 LRA 508 [aff 106 
Tll. A. 665]; Schreiner v! High Court 
-C OF E, oo Ti vA, 1576, 

Iowa.—Schmidt v. Northern Life 
Assoc., 112 Iowa 41, 83 NW 800, 84 
AmSR 323,51 LRA 141. ~ 

Minn.—Sharpless v. Grand Lodge 
Ay Or WU. We, 1385). Minn., 35, 159) NW, 
1086, LRA1917B 670. 

Tex.—Grand Lodge U. B. F. & S. 
Be T y. Lawson, (Civ. A.) 203 SW 
394. 


42. See cases supra note 41. See 
also Life Insurance § 341. 
43. Grand Circle W. OV PRY 


oO. P ; 
Rausch, 24 Colo. A. 304, 134 P 141; 
McDade y. Mystic Workers of World, 
196 Iowa 857, 195 NW 603; Griffith 
v. Mutual Protective League, 200 Mo. 
A, 87, 106, 205 SW 286; Grand Lodge 
U. B. F. & S. M. T. v. Lawson, (Tex. 
Civ. A.) 203 SW 394. 

“It would seem to be a very wise 
provision and wholly in the interest 
of the member, to restrain benefi- 
ciaries from murdering the member, 
with a view of benefiting themselves.” 
Griffin v. Mutual Protective League, 
supra, 

44. Griffin v. Mutual 
League, supra. 

45. Markland v, Modern Woodmen 
of America, (Mo. A.) 210 SW 921; 


Protective 


Greer vy. Supreme Tribe B. H., 195 
Mo, A, “336, 190 SW. 72; Lillie. .v. 
Modern Woodmen of America, 89 


Nebr. 1, 130 NW 1004; Patterson v. 
Modern Woodmen of America, 89 Vt, 
305, 95 A 692. 

46. Grand Circle W. O. W. v. 
Rausch, 24 Colo. A. 304, 184 P 141; 
Markland vy. Modern Woodmen of 
America, (Mo. A.) 210 SW _ 921; 
Greer v. Supreme Tribe B. H., 195 
Mo. A. 336, 340, 190 SW 72 (in all of 
which cases the _ beneficiary mur- 
dered the member, and then commit- 
roe suicide, dying before the mem- 
er). 

“Plaintiff says that the by-laws 
... providing for the forfeiture of 
the policy in case the insured’s death 
is caused by ‘the beneficiary, applies 
only when the designated beneficiary 
survives the insured member and 
thereby becomes a beneficiary in fact. 
This is certainly a very sharp and 
technical construction of this by- 
law and, if followed to its necessary 
conclusion, ® beneficial member can 
rever be killed by one who is more 
than a contingent beneficiary when 
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If the 


A. stipu- 


The word 


dies before the 


the mortal blow is inflicted; for, per- 
chance, lightning or some such quick 
agency might end the life of the 
slayer before that of his victim. 
Using the illustration suggested by 
plaintiff that a boy is never his 
father’s heir until after the father’s 
death, so the beneficiary, as or being 
such, never kills the member because 
he is not a beneficiary until after the 
killing is over. This reminds us of 
the reasoning adopted by the builder 
of the ‘One Hoss Shay,’ q. v.’”’ Greer 
v. Supreme Tribe B. H., supra. 

47. Markland y. Modern Woodmen 
of America, (Mo. A.) 210 SW 921; 


Greer v. Supreme Tribe B. H., 195 
Mo, A. 336, 190 SW 72. 
Persons entitled to benefits on 


death of beneficiary before death of 
member see infra §§ 195, 196. 

48. Grand Circle W. O. W. Vv. 
Rausch, 24 Colo. A. 304, 134 P 141 
(where the certificate provided that 
it’ should be void if the beneficiary 
caused the death of the member “di- 
rectly or indirectly, intentionally or 
accidentally, or by murder’). 

49. Schreiner v. High Court I. C. 
O,) Bia) sd, cAC ab 761 

50. Schreiner v. High Court I: C. 
O. F., supra. 

51. Holdom vy. Ancient Order 
United Workmen, 159 Ill. 619, 43 NE 
772, 50 AmSR 183, 31 LRA 67 [rev 
51 Ill, A. 200]. 

52. Hutcherson v..Sovereign Camp 
W. O. W.,. 112 Tex. 551, 251 SW. 491, 
AOE SoS 823 [rev (Civ, A.) 241 SW 

[a] Rule applied.—Insured, after 
a quarrel with the beneficiary, his 
wife, approached the house in an 
angry mood, swearing, and carrying 
an ax. The beneficiary, seeing him, 
killed him with a pistol. The agreed 
statement of facts upon which the 
case was tried stipulated that the 
beneficiary killed insured, believing 
that he had intended to make an at- 
tack upon her, causing her to have a 
reasonable expectation or fear of 
death or serious bodily injuries. It 
was held that insurer had not estab- 
lished that insured died by the hands 
of the beneficiary under such circeum- 
stances as not to constitute an acci- 
dent. Hutcherson y. Sovereign Camp 
W.. O. W.,112,.Tex...651,.555,..251 Siw 
491, 28 ALR. 828 [rev (Civ..A.) 241 
SW 516] (‘The issue as to whether 
the killing was, or not, an accident, 
must be determined from the stand- 
point of the assured. An event re- 
sulting in death may be objectively 
accidental, though the event causing 
such accident may subjectively arise 
and result intentionally on the part 
of the person responsible for the sub- 
jective cause’’). 


= he pee ears 


[§§ 176-178 


beneficiary; nor does it apply to the act of an in- 
sane beneficiary under circumstances which would 
constitute murder if he were sane.** 
dent’’ within the meaning of a provision that, 
if the member should die by the hand of the bene- 
ficiary, ‘‘except by accident,’’ the certificate should 
be void, means the happening of an event, unex- 
pectedly taking place, and not according to the 
usual course of things, or not as expected.®? 
fact that the death of the member was caused by 
the intentional act of a beneficiary will not, in 
the absence of contrary provisions in the certifi- 
cate, relieve the society from liability to persons 
who would be entitled to the insurance fund had 
no beneficiary been designated.** 

[§ 178] 3. Sickness or Disability°*—a. In General. 
The contract entered into by a beneficial society 
and its members generally provides for the pay- 
ment of benefits to the member in ease he is taken 
sick,°> or is otherwise disabled.** 
of insurance may limit the liability of the society 


An ‘‘acei- 


The 


The contract 


53. See infra § 193. 
54. Cross references: 
Discretion of society as to payment 
of benefits see infra § 180. : 
Exemption from liability where sick- 
ness or disability is due to in- 
temperance or engaging in pro- 
hibited occupation see supra § 168. 
Stipulation as to time when certifi- 
Wits goes into effect see supra § 


55. Brotherhood of Locomotive 
Firemen,, ‘etc. v.. Cravens, 113 Ark: 
400, 168 SW 1073; Hays v. General 
Assembly A. B. A., 127 Mo. A. 195, 
104 SW 1141; McCabe v. Father Mat- 
thew Total Abstinence Ben. Soc., 24 
Hun (N. Y.). 149; Mistretta v. Fa- 
miliar Assoc., 89 Misc. 136, 151 NYS 
518; Toll v. Crimean, 13 Montg. Co. 
(Pa.) 33. 

[a] Resolution to suspend sick 
benefits for eight months when the 
treasury is exhausted is not a by- 
law in conflict with the constitution, 
which fixes sick benefits at not less 
than a certain sum per week. Toll 
v. Crimean, 13 Montg. Co. (Pa.) 33. 

[b] Second claim for sickness.— 
That on March 18 insurer in a health 
policy settled with insured for sick- 
ness ending March 10, and the policy 
provided that insurer should not be 
liable for “any second claim for any 
sickness’ until thirty days after the 
payment of a previous claim, does 
not. relieve insurer from liability for 
sickness, not traceable to the former 
sickness and commencing March 16. 
Hays v. General Assembly A. B. A., 
127 Mo. A. 195, 104 SW 1141. 

Health insurance generally 
Health Insurance 29 C. J. p 278. 

56. Ind.—Supreme Council O. C. 
F. v. Garrigus, 104 Ind. 133, 3 NEB 
818, 54 AmR 298, 

Iowa.—Murdy v. Skyles, 101 Iowa 
549, 70 NW 714, 68 AmSR 411, 

Mich.—Peet v. Great Camp K. M. 
W., 83 Mich, 92, 47 NW 119. 

Minn.—Monahan v. Supreme Lodge 
O. C. K., 88 Minn, 224, 92 NW 972. 

N. Y.—Fane v. National Assoc. R. 
Postal Clerks, 197 App. Div, 145, 188 
NYS 222. ; 

Or.—Kendal] v. Travelers’ Protec- 
tive Assoc., 87 Or. 179, 169 P 751. 

Tex.—Roth v. Travelers’ Protec- 
tive Assoc., 102 Tex: 241, 115 SW 31, 
182 AmSR 871, 20 AnnCas 97 [aff 
(Civ. A.) 108 SW 10389]; Independent 
Order of Puritans vy. Lockhart, (Civ. 
A.) 212 SW 559. 

Eng.—Pugh v. London, etc., R. Co., 
[1896] 2.Q. B. 248, 

[a] “Accident” . or “accidental 
means.”—(1) Where the arm of a 
member was shattered by a pistol 
shot received in a fight not caused 
by his fault, he is suffering from 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


" $§ 178-179] 


to disabilities described in its constitution;>” and 
sickness or disability resulting from specified causes 
may be excepted from the risks assumed,®* or the 
amount of liability therefor be limited.®® 

““Due diligence,’’ within the terms of a provi- 
sion relieving the society from liability if the mem- 
ber was not in the exercise of due diligence, is the 
ordinary care of prudent persons, and does not 
mean that the member must guarantee himself 
against accident, nor that he shall not recover for 
any accident to which some want of care on his 
part may have contributed.*° In other words, the 
diligence required is not inconsistent with inadvert- 
ence, nor with running such risks as prudent and 
eautious persons habitually run.*t 

Time of injury or sickness. Under a provision of 
a certificate entitling the member: to all benefits 
from the date of its delivery, a society is not liable 
for injuries sustained before the date of such de- 
livery.®? But where a certificate precludes payment 
for sickness within a certain time from its date, re- 
covery may be had where an operation was per- 
formed within the prescribed period, and a later 
operation after such period, from the effects of 
an accidental disability, within the ] 
meaning of the laws of the order 
providing for the payment of benefits 
to members “disabled by accident.” 
Supreme Council O. C, F. v. Garrigus, 


104 Ind. 133, 3. NE 818, 54 AmR 
298. (2) So a shock to the nerves of 


57. 


Jones, 
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Accident insurance generally see 
Accident Insurance 1 C. J. p 397. 
Huff v. Grand Lodge B. R. T., 
97 Nebr. 848, 151 NW 979; Brother- 
hood of Locomotive Firemen, ete. v. 
Williams, (Tex. Civ. A.) 291 SW 301. 

58. Travelers’ Protective Assoc. v. 
75 Ind. A. 29, 


[45 C.5.]. 927 


which the member was suffering and claimed 
benefits. . 

Conditions of liability. The society’s liability 
may be made conditional.** Thus the society may 
make the payment of sick benefits depend upon the 
residence of a member in a certain city, or pro- 
vide that the member shall not be entitled to bene- 
fits while an inmate of a workhouse or lunatic 
asylum;°° and a member who follows no occupa- 
tion, as where he is a retired merchant, having in- 
dependent means, may be barred from _benefits.®* 
A by-law providing for payment of sick benefits 
only in ease the society has funds for that purpose 
is binding,®® and the decision of the proper au- 
thorities of the society on such question is con- 
clusive.®® 

[§ 179] b. Nature and .Extent.7”° In so far as 
the liability of the society to pay benefits on ac- 
count of the sickness or disability of a member de- 
pends on the nature or extent of the sickness or 
disability, resort must be had to the terms of the 
contract of insurance in the particular case as em- 
bodied in the certificate’ of membership and the 
constitution and by-laws of the society.7! The term 

{a]_ Ilustration.—Where a policy 
provides that ‘Indemnity shall be 
payable only for such period of time 
as the member shall be certified by 
his tribe as being disabled and under 
the care of his tribe and visited by 


his relief committee,’ fio recovery 


127 NE 783;|can be had where insured had not 


an employee, caused by fright sus- 
tained in the discharge of his duty, 
which incapacitated him from em- 
ployment, is an “accident’’ within the 
meaning of a certificate issued by a 
railroad company to such employee, 
under which a weekly allowance is 
to be paid by the company in case 
of such employee ‘being incapaci- 
tated from employment by reason of 
accident sustained in discharge of his 
duty in the company’s service.” Pugh 
v. London, ete., R. Co., [1896] 2 Q. 
B. 248. (3) A wound intentionally 
made by a barber in removing in- 
growing hair from a member’s face, 
with his consent, is not made by 
“accidental means,’ within the pro- 
visions of a contract insuring against 
bodily injuries received through such 
means and disabling the member 
from transacting business pertaining 
to his occupation. Kendall v. Trav- 
elers’ Protective Assoc., 87 Or. 179, 
169 P 751. (4) A railway postal clerk 
who was ruptured while lifting a 
heavy sack of mail while engaged in 
his customary work, where the bag 
was not any heavier than any other 
bags which he had lifted in the same 
way, and the pile upon which he was 
attempting to place it was not any 
higher than usual, was not entitled 
to recover under a certificate insur- 
ing him against injuries “through 
external, violent, and _ accidental 
means,” the means used by him to 
place the mail bag on the pile being 
exactly those used on other occasions, 
and therefore not “accidental means,” 
within the certificate. Fane v. Na- 
tional Assoc. R. Postal Clerks,197 App. 
Div. 145, 188 NYS 222. (5) Where 
plaintiff was injured by dust blowing 
in his eyes while driving his wagon 
around a street corner:on a spring 
day, during a high wind, prevalent 
in West Texas at such times, the 
eause of his injury was an “acci- 
dent,” being “an unusual effect of a 
known cause,” and he was entitled 
to recover upon a- benefit certificate 
carrying an accident clause. Inde- 
pendent Order of Puritans v. Lock- 
hart, (Tex. Civ. A.) 212 SW 559. (6) 
An accident certificate has been held 
not to cover permanent. disability 
caused by a disease not attributable 
to accident or accidental means. 
David v. Ft. Worth Mut. Benev. As- 
soe, (Tex, Civ. A.) 295 SW 944, 


Binder v. National Masonic Acc. As- 
soc., 127 Iowa 25, 102 NW 190; Lord 
v. National Protective Soc., 129 Mich. 
335, 88 NW 876; Yarbrough v. Na- 
tional Benev. Soc., 88 Mo. A. 465. 
See cases infra § 179 note 71 [bl]. 

{a] Voluntary or unnecessary 
risks.—(1) In a clause of a certifi- 
eate excluding liability for injuries 
resulting from ‘‘voluntary or un- 
necessary” risks, “voluntary” signi- 
fies doing something as the result 
of choosing, while “unnecessary” in- 
cludes risks which may or may not 
result from choosing, so that the 
two adjectives convey different ideas, 
and the conjunction ‘or’ cannot be 
construed as coodrdinating. Travel- 
ers’ Protective Assoc, v. Jones, 75 
Ind. A. 29, 127 NE 783. (2) A clause 
excluding liability for results’ of 
“voluntary or unnecessary exposure 
to danger or too obvious risk of in- 
jury”’ exempts from liability for in- 
jury or disability -resulting from 
voluntary and unnecessary exposure 
to danger, that is to say, voluntary 
and unnecessary exposure to danger 
which is a too obvious risk of in- 
jury, ‘or’ being frequently read 
“and” where necessary to make the 
meaning <Glear, or aS equivalent to 
“being” or “to wit” or “that is to 
say.” Travelers’ Protective Assoc. v. 
Jones, supra. (8) A danger is not 
“too obvious’ a risk so as to be 
excepted from a benefit association 
certificate excluding liability from 
such risks, unless it is one to which, 
under the circumstances of the case, 
a reasonably prudent man would not 


have voluntarily exposed himself. 
Travelers’ Protective Assoc. v, Jones, 
supra. 

59. See infra § 182. 


60. Illinois Commercial Men’s As- 
soc. v. Tinsman, 139 Ill. A. 307 [aff 
235 Ill. 635, 85 NE 913]. 

61. Illinois Commercial Men’s As- 
soc, v. Tinsman, supra. 

62. Wilson v. Interstate Business 
Men’s Acc. Assoc., 160 Iowa 184, 140 
NW 860. 

63. Snyder v. National Travelers’ 
Ben, Assoc., 180 Iowa 1344, 164 NW 
176. 

64. Wexner v. Gruenapple, 127 
App. Div. 179, 111 NYS 280; Jones 
v. Red Men’s Fraternal, etc., Assoc., 
57 Pa. Super. 316. ; 


been certified by his tribe as being 
disabled or visited by his relief com- 
mittee, and insured had deliberately 
refrained from notifying his tribe of 
his disability, Jones v. Red Men’s 
Fraternal, etc., Assoc., 57 Pa. Super. 
316, 318. ‘ 

[b] Certificate of physician is in- 
dispensable when required. Wexner 
v. Gruenapple, 127 App. Div. 179, 111 

Saati 


NYS 280 

Penachio  v. Soc., 33 
Misc. 751, 67 NYS 140. 
epee, Union y. Cleaver, 56 


Bone Vv. Columbia Lodge No. 2 
ROLES, Wt 1: SES Sp techs SAOE 
Devlin v. Donohue, 62 Pa. Su- 
per. 589, 

69. Toram v. Howard Ben. Assoc., 
4.Pa.- 51 9. 

70. Accident insurance generally 
see Accident Insurance §§ 161-172. 

71. See cases infra this note. 

[a] “Immediately” in the consti- 
tution and laws of an order provid- 
ing for benefits if a member shall 
sustain accidental injury which shall, 
independently of all other causes, im- 
mediately, wholly, and continuously 
disable him, refers to time, not cause; 
and hence in order to render the so- 
ciety liable the disability must follow 
within a very short time after the 
injury. Pepper v. Order of United 
Commercial Travelers, 113 Ky. 918, 69 
SW 956, 24 KyL 723. 

[b] Particular disabilities ex- 
cepted from risks assumed.—(1) A 
certificate insuring against sickness, 
and not extending to surgical treat- 
ment not necessitated by injury, does 
not exempt the association from lia- 
bility for benefits accruing after a 
surgical operation which was neces- 
sitated as a means of curing the 
illness and which did not cause any 
sickness distinct from the sickness 
previous thereto. Lord v. National 
Protective Soc., 129 Mich. 335, 88 NW 
876. (2) A provision that the bene- 
fits shall not cover disabilities re- 
sulting from paralysis does not re- 
lieve the association from paying 
benefits to a beneficiary suffering 
from inflammation of the spinal cord,' 
where his paralytic condition is but 
a sequence of such disease after it 
has reached a certain stage in its 
development, since the association is: 
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‘“sickness’’ has been held not to extend to a case 
of permanent bodily injury which does not affect the 
general health of the member,‘? nor to natural de- 
‘‘Sickness or other 
disability,’’ authorizing recovery of benefits in such 


cay attendant on old age.* 


case, includes insanity.** 


‘*Total’’ or ‘‘permanent’’ disability in general.7* 
What amounts to ‘‘total’’ or ‘‘permanent’’ disabil- 


absolved from liability only when the 
disability is the direct result of 


paralysis. Yarbrough vy. National 
Benev. Soc., 88 Mo. A. 465. (3) But 
under a certificate providing that 


there shall be no liability for a dis- 
ability happening directly or indi- 
rectly, wholly or in part, because of 
any disease or bodily infirmity, there 
can be no recovery where the dis- 
eased condition of insured’s arteries 
at the time of accident contributed 
to the disability. Binder v. National 
Masonic Ace, Assoc., 127 Iowa 25, 102 
NW 190. (4) Accident insurance 
generally see Accident Insurance §§ 
100-160, 

[c] Loss of eye or injury to sight. 
—(1) The loss of an eye does not au- 
thorize recovery if insured was al- 
most blind at the time of ,the acci- 
dent and so continued until his 
death. Gilliland v, Order of R. Con- 
ductors, 216 Ala. 13, 112>S 225. (2) 
Injury causing loss of useful vision 
only would not authorize recovery 
for loss of eye. Gillitand v. Order of 
R. Conductors, supra. (3) Where 
insured could see with magnifying 
glass after injury, he could not re- 
cover for loss of eye. Gilliland v. 
Order of R. Conductors, supra. (4) 
Recovery cannot be had for loss of 
eye, if due to old age or disease. 
Gilliland v. Order of R. Conductors, 
supra. (5) That insured’s sight was 
so diminished as to incapacitate 
carrying on occupation did not per- 
mit recovery under certificate cover- 
ing only permanent blindness where 
no projection occurs. Brotherhood 
of Locomotive Firemen, ete. v. Wil- 
liams (lex,  Cly. A.) 291. SM A301: 
(6) Where the certificate and the so- 
ciety’s constitution allowed recovery 
for blindness only where permanent, 
preventing projection, parts of the 
constitution showing the purpose of 
the society will not be considered in 
construing the right of a member to 
recover for blindness. Brotherhood 
of Locomotive Firemen, ete. y. Wil- 
liams, supra. (7) Where an associa- 
tion provided for the payment of 
benefits to members having less than 
fifteen two-hundredths vision in each 


eye, it was no defense to a claim 
for such benefits that by use of 
lenses claimant’s eyes could. be 


brought to a higher range of vision 
than fifteen two-hundredths. Benson 
v. Grand Lodge B. L. F., (Tenn. Ch. 
A.) 54 SW 182. 

{d] Broken arm or leg.—(1) Un- 
der a clause authorizing recovery for 
complete fracture of arm no recovery 
can be had upon proof of injury to 
and fracture of only one bone of the 
forearm. Columbia Mut. L. Assur. 
Soc. v. Penn, 118 Miss. 266, 97 S 673. 
(2) A certificate providing indemnity 
for a broken arm was held to cover 
what was claimed to be a fracture, 
although defendant claimed there 
was no break, because the parts of 
the broken bone were not separated, 
Southern Woodmen v. Morris, 14 Ala. 
A. 464,70 S 952. (3) A certificate en- 
titling the member to a certain bene- 
fit in case of the breaking of a leg, 
and defining the breaking of a leg as 
“the breaking of the shaft of the 
thigh between the hip and knee, or 
the shafts of both bones between the 
knee and ankle,’ does not cover what 
is known to the medical profession as 
a “Pott’s fracture,’ which is defined 
as the breaking of one bone between 
the knee and ankle joints, and the 
dislocation of the other, or, as tech- 
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ity depends on the circumstances of the particular 
case,"® and on the occupation or employment and 
capabilities of the person injured,’’ in connection 
with the language of the contract or laws of the 
society applicable to the case.*® 


The meaning of 


such terms is frequently controlled by associated 


nically defined, the breaking of the 
fibula one and one half to two inches 
above the joint, and of the maileolus 
process. Peterson v. Modern Broth- 
erhood of America, 125 Iowa 562, 101 
NW 289, 67 LRA 681, 

[e] Sickness does not include 
natural illness following breaking of 
leg but only such disability as_ is 
natural and ordinary result of dis- 
ease arising from pathological condi- 
tion. Beaudoin v. La Société St. Jean 
Baptiste De Bienfaisance De Bidde- 
ford, 116 Me, 428, 102 A 234, LRA 
1918B 641. : 

{[f] Loss of arm or foot.—(1) 
“Loss of one arm” in an insurance 
policy covers an injury rendering the 
arm useless, and does not necessarily 
mean that the arm must be severed. 
Business Men’s Mut. v. Lockhart, 
(Tex. Civ. A.) 291 SW 6583 Himinent 
Household C. W. v. Hancock, (Tex. 
Civ. A.) 174 SW 657 (total disability 
by injury causing paralysis). (2) 
A certificate, entitling the member 
to one fourth of his benefit if he 
should “‘lose a foot,’’ does not mean 
that there must be a severance of 
the foot from the body, but means a 
permanent loss of use of the foot, the 
language “loss of a foot’? in common 
parlance meaning the loss of the use 
of that member. Modern Order of 
Praetorians vy. Taylor, 60 Tex. Civ. 
A. 217, 127 SW 260. 

[g] Loss of fingers by severance. 
—The constitution of an association 
providing for indemnity “in case of 
loss of four fingers on either hand 
by severance” is construed to require 
payment where there is loss by sev- 
erance of any material part of each 
of the four fingers on one hand, 
whenever because of such severance 
each of the fingers is practically use- 
less. Travelers’ Protective Assoc. 
v.. Brazington, 71 Ind. A, 130, 123 
NE 221. 

{h] Loss of four fingers.—The 
loss of three fingers at or above the 
second joints, and the little finger 
rendered useless, entitles insured to 
recover the amount specified in the 
contract for the loss of four fingers. 
Guilvezan v. Union of Roumanian 


Ben., etc., Societies, (Mo. A.) 287 
SW 787. ; 
72. Kelly v. Ancient Order of Hi- 


bernians, 9 Daly (N. Y.) 289; Villone 
v. Guardia Perticara, 114 NYS 801 
(‘‘sickness” is held not to include 
injury to an eye caused by a dog 
bite). 

73. Dunkley v. Harrison, 56 L. T. 
Rep, N. S. 660. 
McCullough y. Expressman’s 
Mut. Ben. Assoc., 133 Pa. 142, 19 A 
355, 7 LRA 210; Robillard v. Société 
St. Jean Baptiste de Centreville, 21 
R. I. 348, 48 A 685, 45 LRA 559; 
Burton v. Hyden, L. R. 8 Q. B. 295. 
See Krause v. Behler, 25 Pa. Dist. 
666 (where rules provided for pay- 
ment of benefits when member be- 


comes insane and is confined in an 
asylum.). f 
75. Accident insurance generally 


see Accident Insurance §§ 161-172. 

76. Brotherhood of Locomotive 
Firemen, etc. v. Aday, 97 Ark. 425, 
134 SW 928, 34 LRANS 126; Eminent 
Household C. W. vy. Bunch, 115 Miss. 
512, 76 S 540, AnnCas1918C 110; 
Brotherhood of Railway Trainmen vy. 
Dee, (Civ. A.) 108 SW 492 [rev on 
other grounds 101 Tex. 397, 111 SW 
396]; Dodds v. Canadian Mut, Aid 
Assoc., 19 Ont. 70. 

[a] Total disability due to dis- 


words, defining them or limiting their application.’® 
Total and permanent disability may include inju- 


ease and old age.—Benefits are re- 
coverable for total disability arising 
partly from disease and partly from 
old age. Dodds y. Canadian Mut. 
Aid Assoc., 19 Ont. 70. 

{[b] Facts held to show total and. 
permanent disability—(1) Brother- 
hood of R. Trainmen y. Dee, (Civ. A.) 
108 SW 492 [rev on other grounds 
101)’ Tex, 597,111 SW -396]) "@) *& 
member advanced in years, practi- 
cally blind, lame and paralytic 1s 
permanently disabled. Eminent 
Household C. W. v. Bunch, 115 Miss. 
512, 76 SW 540, AnnCasi918C 110. 

Confinement to house or bed see 
infra text and notes 93, 94. : 

77. Brotherhood of Locomotive 
Firemen, etc. v. Aday, 97 Ark. 425, 
134 SW 928, 34 LRANS 126. 

Inability to work or follow usual 
a 9 ti see infra text and notes 
86-92. 


78, See cases infra this note. : 
[a] Validity of provisions.—A 
certificate promising to pay the 


amount set forth in the constitution 
of the order, which by one _ section 
provided for payment on the death of 
the member or upon his becoming 
permanently disabled, within the 
meaning of another section which 
defined total and permanent disabil- 
ity by declaring that a member who 
should suffer the loss of an entire 
hand or foot, or the complete and 
permanent loss of the sight of both 
eyes, or should become seventy years 
of age, should be considered to be 
totally and permanently disabled, but 
not otherwise, was valid and binding 
upon insured, although conditions 
were included by such _ definition 
which did not in fact produce total 
disability, and although conditions 
which did in fact produce total dis- 
ability were excluded. Kelly v. 
Brotherhood of R. Trainmen, 307 Ill. 
508, 140 NE 5 [rev 226 Ill. A. 585]. 

[b] Particular provisions con- 
strued.—Miller vy. Grand Lodge B. R. 
T., 206 Ill. A. 241 [aff 282 Ill. 430, 
118 NE 713]; Dunlap vy. Brotherhood 
of R. Trainmen, 206 Ill. A. 209. 

79. See cases infra this note. 

[a] Provisions construed and ap- 
plied.—(1) Under a by-law provid- 
ing, “If a member lose both feet, 
both hands or both eyes, thereby be- 
coming totally disabled,” etc., a mem- 
ber need not have actually had both 
feet or legs severed from his body 
in order to recover, but it is enough 
if there are so badly injured that 
they cannot perform their functions. 
Theorell v. Supreme Court of Honor, 
115 Ill. A. 813. (2) So where a cer- 
tificate provides that if a member 
loses a hand he shall receive a 
certain sum, the member may recover 
such sum if his hand is so injured 
as to be practically useless to him, 
although it is not entirely ampu- 
tated. Sisson v. Supreme Court of 
Honor, 104 Mo. A. 54, 78 SW 297. 
(3) And where a member loses a leg 
it constitutes a permanent disability, 
in view of the association’s constitu- 
tion specifically stating that the loss 
of a leg shall constitute permanent 
disability. Brotherhood of Painters, 
etc., of America v. Moore, 36 Ind. A. 
580, 76 NE 262. (4) The “extremities 
of the body” are four in number, and 
“either” is one indifferently, any one 
of them; and the permanent paralysis 
of a hand resulting from a cut on 
the arm brings plaintiff suing on the 
policy within the term “permanent 
paralysis of either extremities” as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numvyer, 
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ries other than those specifically mentioned.8o A 
reasonable, rather than a literal, construction should 
be given the term ‘‘total disability.’’®? 
does not mean absolute physical disability of the 
member to perform any kind of work,’? or any 
kind pertaining to his employment;** and may ex- 
ist although he is able to perform occasional acts 
if he is unable to do any substantial portion of the 
work connected with his employment.’ 
that the member resigned his position as a public 


expressed in the constitution of the 
association. Brotherhood of Loco- 
motive Firemen, ete. vy. Aday, 97 Ark. 
425, 134 SW 928, 34 LRANS 126. (5) 
However, a by-law providing that 
any member receiving podily injuries 
which alone should ‘“‘cause amputa- 
tion of a limb (whole hand or foot)” 
shall receive the full amount of his 
policy, does not cover an injury which 
resulted in the amputation of a part 
of the right foot. Fuller v. Locomo- 
tive Engineers’ Mut. L., etc., Ins. 
Assoc., 122 Mich. 548, 81 NW 326, 80 
AmSR 598, 48 LRA 86. (6) And a 
member is entitled to recover the 
full amount of his certificate on the 
amputation or severance of an en- 
tire hand at or above the wrist joint; 
he was not entitled to recover where 
only a part of his hand was ampu- 
tated, although the hand was per- 
manently disabled. Brotherhood of 
R. Trainmen vy. Walsh, 89 Oh. St. 15, 
103 NE 759. (7) Other provisions 
construed. Convery v. Brotherhood 
offs) Re “Prainmen, 190.) We svAl+ 479: 
Switchmen’s Union of North America 
v. Colehouse, 131 Ill. A. 349 [aff 227 
Til. 561, 81 NE 696]; Holeomb v. 
Grand Lodge B. R. T., 171. Ky. 843, 
188 SW. 885, LRA1917B 107. 

{[b] Loss of sight.—(1) Practical 
blindness is “total disability’? within 
a certificate indemnifying against 
complete loss of sight. Brotherhood 
of R. Trainmen y. Britton, (Tex. Civ. 
A.) 292 SW 286; International Trav- 
elers’. Assoc. vy. Rogers, (Tex. Civ. 
A.) 163 SW 421. (2) And a by-law 
providing that a member receiving 
bodily injuries causing “total and 
permanent loss of eyesight” should 
receive the full amount of his cer- 
tificate applies to the total and per- 
manent loss of the sight of one eye, 
disabling insured from following his 
occupation, the by-law being after- 
ward amended plainly to express this. 
Maynard y. Locomotive Engineers’ 
Mut. L., ete., Ins. Assoc., 16 Utah 145, 
51 P 259, 67 AmSR 602, 


[ce] Insanity.—Where the by-laws 
provided that, “whenever any mem- 
ber... Shall become permanently 


and totally disabled from pursuing 
the ordinary vocations of life... he 
shall be entitled to receive one-half 
of his certificate,’ and one form of 
permanent total disability was _ de- 
clared to be “insanity so adjudged 
by the courts,’ in order to recover 
on a certificate of membership on 
the ground of insanity, it must be 
such degree of insanity as would au- 
thorize an adjudication of the in- 
sured’s mental status by the proper 
courts. Knipp v. United Benev. As- 
soc., 45 Tex. Civ. A. 357, 358, 101 SW 


273. 
[d] “Destitute of means of sup- 
port” (1) as used in the laws of a 


society providing for payment of 
benefits where the member becomes 
permanently disabled from attending 
to his business or gaining a liveli- 
hood and is “destitute of means of 
support,’ applies to a member who 
is without means and whom no one 
is bound to support. Supreme Coun- 
Gils Gl BecLeiwv. Grove, £76 Ind; 356, 
96 NE 159, 36 LRANS 913. (2) A 
member whose only income was a 
pension of twenty-nine dollars and 
sixty-five cents a month from the 
relief department of a railroad, which 
was a mere gratuity and might at 
any time be discontinued, and of 
which he paid at least fifteen dollars 
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The term 
office.®> 


of working.®® 
The fact 


each month in assessments tothe 
benefit association, and who had no 
property, and at the age of seventy- 
one years was disabled from labor at 
his trade, was destitute of means of 


support, although his wife owned 
some productive real estate. Su- 
preme ‘Council /C., \B.- Ii.) 'v.. (Grove, 
supra. 


Inability to work or follow usual 
occupation see infra text and notes 


86-92. 

Dunlap v. Brotherhood of R. 
Trainmen, 206 Ill. A. 209. 
81. Platideutsche Grot Gilde v. 
Ross, 117 Ill. A. 247; Brotherhood of 
R. Trainmen v. Britton, (Tex. Civ. 

A.) 292 SW 286. ~ 
82. Kelly v. pune Court’ 12/0. 

501. 
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83. Brotherhood of Locomotive 
Firemen, etc. v. Aday, 97 Ark. 425, 
134 SW 928, 34 LRANS 126; Lod- 
dill v. Laboring Men’s Mut. Aid As- 
Soe; ) 69.) Minnis 14,0571 NIWi °6916,,5°6'5 
AmSR 542, 38 LRA 537; Foglesong 
v. Modern Brotherhood of America, 
121 Mo. A. 548, 97 SW 240. 

84 Brotherhood of Locomotive 
Firemen, etc. v. Aday, 97 Ark, 425, 
134 SW 928, 34 LRANS 126; Fogle- 
song v. Modern Brotherhood of 
America, 121 Mo. A. 548, 97 SW 240. 
And see cases infra note 87. 

{a] Illustration. — Although a 
member is able to direct to some ex- 
tent his business of farming and 
does some work himself, yet he being 
wholly and permanently disabled 
from doing all the substantial and 
material acts necessary to be done, 
he is within the provision of a bene- 
fit certificate providing. for payment 
to him, in case of his permanent and 
total disability, of half what would 
have been due in case of his death. 
Foglesong v. Modern Brotherhood of 
America, 121 Mo. A. 548, 97 SW 240. 

85. Eminent Household C. W. v. 
Bunch, 115 Miss. 512, 76 S 540, Ann 
Cas1918C 110, 

86. Plattdeutsche Grot Gilde v. 
Ross, 117 Ill. A. 247; Monge v. So- 
eiété de Bienfaisance St. Jean Bap- 
tiste, 167 Mass. 298, 45 NE 749, 35 
LRAY 23674 Chicago, sete: eR: Co. Vv. 
Olsen, 70 Nebr. 559, 97 NW 831, 99 
NW 847; McClarence v. Providence 
Permanent Firemen’s Relief Assoc., 
CRe D008 rAra: 

[a] Provisions construed and ap- 
plied.—(1) A member who becomes 
totally blind because of an accidental 
injury is entitled to benefits under a 
by-law providing for the payment 
of benefits to “a member who shall 
find himself incapable of working, by 
reason of sicknes or accident.” Moge 
v. Société de Bienfaisance St. Jean 


Baptiste, 167 Mass, 298, 45 NE 749, 
85 LRA 736. (2) So where the by- 


laws provide for the payment of sick 
benefits where a member is sick and 
unable to work, benefits are payable 
where a member has not been re- 
stored to full health and is substan- 
tially unable to do such work as he 
was accustomed to do prior to his 
sickness. Plattdeutsche Grot Gilde v. 
Ross, 117 Ill. A. 247; Genest  v. 
L’Union St. Joseph, 141 Mass. 417, 
6 NE 380 (so holding, although by 
unreasonable, excessive, and harmful 
effort and exertion he succeeds in 
doing light work for two consecutive 
days, by reason thereof suffering a 
relapse; and the fact that he re- 
ceives wages for those two days is 
immaterial). (3) A fisherman dis- 
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officer will not defeat his claim as to permanent dis- 
ability, it being his right, as well as his duty, to 
resign if he cannot perform the main duties of the 


Inability to work or do accustomed work. The 
payment of benefits is frequently made contingent 
on such disability as renders the member incapable 
Under some contracts the member 
is entitled to benefits where he is unable to follow 
his usual oceupation;§? but under others a member 


abled by injury, and incapacitated to 
perform accustomed or other manual 
work for which alone he was com- 
petent, is entitled to benefits, al- 
though not attempting to get work. 
McClarence v. Providence Permanent 
Firemen’s Relief Assoc., (R. I.) 103 
Al. (4) The fact that a fireman is 
in receipt of a pension and hence is 
not penniless does not preclude re- 
covery. McClarence v. Providence 
Permanent Firemen’s Relief Assoc., 
supra. 

[b] Total incapacity to perform 
manual labor.—‘‘Total incapacity,” as 
the term is used in a certificate pay- 
able in case insured should become 
“totally incapacitated from perform- 
ing manual labor,” means inability to 
perform sustained manual labor, so 
as to enable one to earn, or assist in 
earning a livelihood. Grand Lodge 
B. L. F. v. Orrell, 206 Ill. 208, 69 NE 
68 [aff 97 Ill. A. 246]. 

Accident insurance generally see 
Accident Insurance §§ 162-169. 

87. Ky.—Home Protective Assoc. 
- Wiliams, 150 Ky, 134, 150 SW 
lite 

Mich.—Shirts v. Phoenix Ace., etc., 
Assoc., 135 Mich. 439, 97 NW 966. 

Mo.—MecMahon v. Supreme Council 
O77 E354 Mo? A. 468: 

N. Y.—Beach v. Supreme Tent K. 
M., 177 N. Y. 100, 69 NE 281; Hut- 
chinson vy. Supreme Tent K. M. W., 
68 Hun 355, 22 NYS 801. 

Pa.—Reid y. Alta Friendly Soc., 19 
Pa. Dist. 251. 

Ont.—Gummerson y. Toronto Po- 
lice Ben. Fund, 5 OntWR 581. 

{a] Provisions construed. — (1) 
Where a certificate provided for the 
payment of a certain indemnity if 
the beneficiary became totally dis- 
abled so as to be unable to “direct 
or perform” the kind of business or 
labor which he had always followed, 
a beneficiary who customarily per- 
formed physical labor was entitled 
to the indemnity on being disabled 
from performing such labor, although 
he was still able to direct it, the 
provision as to “directing” having 
reference only to those whose cus- 
tomary business consisted in giving 
direction. Beach v. Supreme Tent K. 
M. W., 74 App. Div. 527, 77 NYS 770 
{aff 177 N. Y. 100, 69 NE 281]. (2) 
Where an association contracted to 
furnish relief to a member “totally 
and permanently disabled from fol- 
lowing his or her usual... occupa- 
tion,’ and such disability was de- 
fined by its by-laws as “such a per-°* 
manent and disabling sickness as 
shall render the member helpless tu 
the extent of permanently prevent- 
ing [him]... from following any 
occupation whereby. he or She can 
obtain a livelihood,” both the mem- 
ber’s mental and physical capacities 
for labor should be considered in de- 
termining whether such’ a disability 
exists in any given case. McMahon 
v. Supreme Council O. C. F., 54 Mo. 
A. 468, 472. (8) The provision of a 
certificate that in case of the ‘‘per- 
manent and total disability of said 
member, which renders him unable 
to carry on or conduct any vocation 
or calling’ half the amount that 
would have been due in case of his 
death will be paid the member, will 
be construed as meaning inability to 
carry on the vocation or calling 
which insured is following when he 
becomes disabled. Foglesong v. Mod- 
ern Brotherhood of America, 121 Mo, 
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is not entitled to benefits if he is able to follow 
some other occupation,®® provided he can obtain it,*? 
and it calls for substantially the same physical and 
mental ability as his former oceupation,®® and is 
The terms of the 
contract do not apply solely to the particular oceu- 
pation. named in the application, unless the language 
constitutes the statement as to occupation a wa.- 
ranty that the member will continue in that occu- 


substantially as remunerative.®+ 


pation.°? 


Confinement to house or bed. Provisions of the 
contract or laws of the society providing that in 
order to recover benefits for sickness or disability 
the member must have been confined to the house®® 


A. 548, 553, 97 SW 240. (4) In a 
provision that any member who shall, 
through sickness or accident, become 
disqualified from attending to his 
usual vocation ‘‘or other employment 
or occupation,” shall be entitled to 
benefits, the words quoted, being 
in the alternative, are intended to 
apply to a person who has no usual 
vocation. Reid v. Alta Friendly Soc., 
19: Pa. Dist, ‘251, 

ss. U. S.—Albert v. Order of 
Chosen Friends, 34 Fed. 721. 

Ill—Supreme. Tent K. M. W. ‘Vv. 
King, 79 Ill. A. 145, 

Ky.—Holcomb y. Grand Lodge B. 
R. T., 171 Ky. 843, 188 SW 855, LRA 
1917B 107. 

Mo.—MeMahon y. Supreme Coun- 
cil O. C. F., 54 Mo. A. -468. 

Nebr.—Kane v. Brotherhood of R. 
Trainmen, 102 Nebr. 645, 108 NW 
598, LRA1918F 1037. 

N. C.—Page v. National Council J. 
©. WS ALGM. 158" Nin ‘©. 404,69 “SH 
414. 

Pa.—Baltimore, ete., Employes’ 
Relief Assoc. v. Post, 122 Pa. 579, 15 
A 885, 9 AmSR 147, 2 LRA 44, 

Tex.—International Travelers’ As- 
soc. v. Bosworth, (Civ. A.) 156 SW 
346; Supreme Tent K. M. W. vy. Cox, 
25 Tex. Civ. A. 366, 60 SW 971. 

[a] “In order to entitle a claim- 
ant to sick benefits, his sickness must 
be a kind that disables one having a 
prudent and proper regard for his 
own health and strength from pur- 
suing his ordinary calling or earn- 
ing his livelihood in some feasible 
or legitimate way.’ Page v. National 
Council J. O, U. A. M.,.153 N.C. 404, 
407, 69 SE 414. 

tb] Provisions construed and ap- 
plied.— (1) Where a member is en- 
titled to a benefit in case he is 
totally and permanently disabled 
from following any occupation where- 
by he might obtain a livelihood, the 
fact that a member suffering from 
hernia might pursue an occupation 
by wearing a truss will not make 
such a disability the less a total 
one, or affect his right to benefits, 
when the use of the truss would sub- 
ject him to intolerable discomfort 
and endanger his life. McMahon vy. 
Supreme Council O, C. F., 54 Mo, A. 
468. (2) The term ‘‘total disability,” 
within the meaning of the constitu- 
tion of a brotherhood of railroad 
trainmen, does not mean total dis- 
ability from following railroad work 
only. Holcomb v. Grand Lodge B. 
R. T., 171 Ky. 8438, 188 SW 885° LRA 
1917B 107; Kane v. Brotherhood of R. 
Trainmen, 102 Nebr. 645, 168 NW 
598, LRA1918F 1037 [overr Routt v. 
Brotherhood of . Trainmen, 101 
Nebr. 768, 165 NW 141] (the fact that 
a trainman was discharged for color 
blindness would not entitle him to 
recover under a certificate providing 
that members suffering complete and 
permanent loss of sight of both eyes 
should be “totally disabled,” but not 
providing that the term should mean 
totally disabled for railroad work). 

89. L’Association de Secours et 
D’Assurance des eNO Y 68 etc. v. 
Roberge, 7 Que. Q. B. 500. 
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90. Neill v. Order of United 
Friends, 149 N. Y. 430, 44 NE 145, 52 
AmSR 738; Hunt v. Northern Cent. 
124 App. Div. 43, 108 NYS 


267. 
91. Monahan v. Supreme Lodge 
O. C. K., 88 Minn. 224, 92 NW 972. 
92. Southern Woodmen v. Davis, 


124 Ark, 518, 187 SW 688. 

93. See cases infra this note. 

[a] Provisions construed.—(1) A 
provision for payment of sick bene- 
fits where the member is “strictly, 
necessarily, and continuously con- 
fined in the house and subject to the 
regular personal calls of a physi- 
cian in good standing,’”’ precludes re- 
covery of benefits where a member, 
although under treatment of a physi- 
cian and totally disabled from trans- 
acting business during a_ certain 
period, made weekly trips from his 
seashore abode to his home for treat- 
nent by his physician, going on 
Thursday and returning on Saturday. 
Hakspacher vy. Aetna Ben. Assoc., 55 
Pa. Super. 410. (2) A similar pro- 
vision, however, was held not to pre- 
clude recovery where the member, 
under the advice of his physician, 
went out for air and to his physi- 
cian’s office for treatment. American 
Assur. Co. v. Dickson, 15 Or, Cir. Ct. 
N.. Sic i228.) 84; Ohs Cine Ctar 803. (3): 
Where a policy insures against acci- 
dent as well as sickness, a provision 
that a member who is able to leave 
the house shall not be entitled to 
benefits is inconsistent with the pur- 
pose of the policy, and does not ap- 
ply to a person disabled by accident. 
Reid v. Alta Friendly Soc., 19 Pa. 
Dist. 251. (4) If the certificate gives 
insured sick benefits when he is 
“wholly incapacitated from transact- 
ing any and every kind of work or 
business pertaining to his occupa- 
tion, and as a result thereof be en- 
tirely confined to the house or bed,” 
he is not entitled to the benefits after 
he gets out of the house and to his 
store, and there sits a couple of 
hours a day superintending his busi- 
ness. Shirts v. Phcenix <Acc., etc., 
Assoc., 135 Mich. 439, 97 NW _ 966. 
(5) Under a certificate providing that 
a disability, to constitute a claim for 
sickness, shall require absolute, 
necessary, continuous confinement to 
the house for not less than fourteen 
days, ete., insured was not entitled 
to a benefit where, although he was 
totally disabled from laboring, he 
was not confined to This house, but 
was able to and did walk a quarter 
of a mile from his house to a barber 
shop. Sawyer y. Masonic Protective 
Assoc., 75 N. H.: 276, 78-A 168, 

Accident insurance generally see 
Accident Insurance § 170. 

94. See cases infra ‘this note, 

[a] Provisions construed, — (1) 
Under a policy which provided that 
the society should be liable for the 
actual time the member is neces- 
sarily and continuously “confined to 
bed,” the member could collect bene- 
fits if his sickness was such as would 
reasonably confine a person continu- 
ously to bed or substantially so con- 
fine him, although he may have been 
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or to his bed will be given effect. 

[§ 180] 4. Discretion of Society as to Allowance 
of Benefits. If it is optional with a society whether 
benefits on account of sickness or disability,®® or 
death,®® shall be allowed, the society is not liable 
therefor unless it has elected to allow the same. 
A provision in the laws of the society, that claims 
for disability not falling within other provisions 
providing for payment of benefits for specified dis- 
abilities shall be addressed to the systematic benev- 
olence of the society, and shall not be made the 
basis of any legal liability on its part, and requiring 
the approval of the beneficiary board as a condi- 
tion precedent to a right of action by the member,” 


up at times to get fresh air or for 
other purpose. Home Protective ASs- 
soc. v. Williams, 151 Ky. 146, 151 SW 
361, AnnCas1915A 260. (2) Under a 
provision that the society shall be 
liable only for the actual time the 
member is “necessarily and continu- 
ously confined,’ and totally unable to 
follow his vocation, it is not neces- 
sary that the member should be 
confined to his bed. Home Protec- 
tive Assoc. y. Williams, 150 Ky. 134, 
150 SW 11. (3) Insured was “en- 
tirely and continuously confined to 
bed,” within a health policy, where 
he was confined to bed the greater 
portion of the time every day dur- 
ing his sickness, although at times 
he sat outside the house, was once 
driven a few blocks, and was in and 
out of bed many times. Hays v. Gen- 
eral Assembly A. B. A., 127 Mo. A. 
195, 104 SW 1141. 

95. Paton v. Supreme Lodge K. 
H., 8 F. Cas. No. 4,259a; Knowlton 
v. Bay State Beneficiary Assoc., 171 
Mass, 455, 50 NE 929; Boyd v. Ger- 
nant, 82 App. Div. 456, 81 NYS 835; 
Worthen v. Massachusetts Ben. Life 
Assoc., 24 Misc. 437, 538 NYS 685; 
Dabura v. Sociedad de la Union, (Tex. 
Civ. A.) 59 (SW 835. 

96. See’cases infra this note. 

[a] Approval of finance commit- 
tee required.—Brown vy. Boston Po- 


lice Relief Assoc., 220 Mass, 391, 107 
NE 966. 
[b] Payment held not optional.— 


(1) Wilkins v. Price, 142 NYS 574. 
(2) A provision in the constitution 
and laws of an association that a 
certain amount shall be paid on the 
death of a member of a certain grade, 
and one half of the amount “may” be 
paid to a member of that grade who 
shall become permanently disabled 
from attending to his business or 
gaining a livelihood, and is destitute 
of means of support when he shall 
arrive at the age of expectancy, is 
mandatory as to the payment of the 
permanent disability benefit, the word 
‘may” to be read as “shall.” Su- 
preme Council C. B. L. v. Grove, 176 
Ind. 356, 96 NE 159, 86 LRANS 


913. 

97. Cal—Pool v. Brotherhood of 
R. Trainmen, 143 Cal. 650, 77 P 661. 

lll.—Kelly yv. Brotherhood OL VE. 
Trainmen, 308 Ill. 508, 140 NE 5; 29 
ALR 243 [rev 226 Tl. Al 585; ‘and 
overr Miller vy. Grand Lodge B, R. ih 
282 Tll. 4380, 118 NE 713; Convery Vv. 
Erothernood of R. Trainmen, AWOL ail 


Ky.—Grand Lodge B. R. T. v. No- 
lan, 196 Ky. 296, 244 SW 759. 

Miss.—Grand Lodge's." Rae ey, 
Smith, 129 Miss. 738, 92 S 837, 27 
ALR 863. 

Nebr.—Huff v. Grand Lodge B. R. 
T., 97 Nebr. 848, 852, 151 NW 979. 

Oh.—Order of R. Conductors of 
America v. Carpenter, 114 Oh. St. 
255, 151 NE 45 [dist Myers y. Jen- 


kins, 63 Oh, St. 101, 120, 57 NE 
1089, 81 AmSR 6138; Baltimore, etc., 
R. Go. v. Stankard, 56 Oh. ‘St. 224) 


46 NE 577, 60 AmSR 745, 49 LRA 381 
(in both of which there was a defi- 
nite promise to pay, instead of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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* 


or a provision that the question of total disability 
shall be left to the determination of certain officers 
of the society,®® is valid, and the decision of the 
board or officers to whom the matter is submitted 


is final and conclusive. 


[§ 181] 5. Arrival at Specified Age. 
sence of any statutory restriction, a benefit society 
may make benefits payable to members either on 
total and permanent disability, or on reaching a 
specified age,t or may provide that a member, on 
reaching a certain age,-shall be considered totally 
But where the statute 
authorizes a society to provide for payment of 
benefits in case of ‘‘disability, either as the result 


and permanently disabled. 


of disease, accident or old age,’’ 


no authority to provide in its by-laws or contracts 
for payment of benefits to members who have 


claim being placed upon a basis of 
benevolence) J. 

Tex.—Reiden vy. Brotherhood of R. 
Trainmen, (Civ. A.) 184 SW 689, 690. 

W. Va.—Robinson v. Brotherhood 
of R: Trainmen, 80 W. Va. 567, 92 
SE 730, LRA1917E 995. 

‘We find nothing in the statutes 
or in the constitution and by-laws 
to prevent the members of this as- 
sociation from agreeing with each 
other that a portion of the funds 
which they contribute may be ap- 
plied to the relief of members for 
whose injuries no legal liability ex- 
ists but for whose distressful situa- 
tion a fraternal feeling might justify 
relief. The mere fact that the ob- 
jects of this benevolence are to be 
Selected by a special board from 
among the members is not important. 
Many benevolences are created. by 
the contributions of many individuals 
to a benevolent fund, which it is 
agreed, either expressly or impliedly, 
shall be disbursed by a board or 
committee to whom applications for 
relief are made.’ Huff v. Grand 
Lodge B. R. T., supra. 

“This is not a case of an arbi- 
trary adjudication by the officers of 
a benevolent association declaring a 
forfeiture of property, or of vested 
rights. It is simply the rejection 
of a claim that the lodge might in its 
charity have allowed, but it was 
agreed that such claim should be in 
the discretion of the lodge and not 
the basis of legal liability. Plaintiff 
may, have been unfortunate in be- 
coming a member of a brotherhood 
that is not benevolent, but the court 
cannot undo his actions in this re- 
gard.” Pool vy. Brotherhood of R. 
Trainmen, 143 Cal. 650, 654, 77 P 
661 [quot Rieden v. Brotherhood of 
R. Trainmen, supra]. 

98. Eighmy vy. Brotherhood of R. 
Trainmen, 113 Iowa 681, 83 NW 1051; 
Sanderson v. Brotherhood of R. Train- 
men, 204 Pa. 182, 53 A 767. 

99. See cases supra note 98. 

Conclusive effect of decisions by 
society generally see infra § 209. 

1. Peet v. Great Camp K. M., 83 
Mich. 92, 47 NW 119; Hargrove Vv. 
Royal Templars of Temperance, 2 
Ont, Li 79: 

2. Kelly v.: Brotherhood of R. 
Trainmen, 307 Ill. 508, 140 NE 5, 29 
ALR 248 [rev on another ground 226 
Ti... A.-585 ds 

3. Messenheimer v. Fraternal Aid 
Union, 103 Kan. 552, 175 P 679; State 
v. Grand Lodge A. One W., 97 Kan. 
585, 155 P 785; Kirk v. Fraternal Aid 
Assoc., 95 Kan. 707, 149 P 400; Haner 
v. Grand Lodge A. Opes W., 102 
Nebr. 563, 168 ig 189; Trapp y. 
Sovereign Camp W. O. Ww. 102 Nebr. 
562, 168 NW _ 191. 

4, Messenheimer v. Fraternal Aid 
Union, 103 Kan. 552, 175 P 679. 

Se ne ne Wducational Endowment 
_Assoc., 56 Minn. 171, 57 NW 463. 

6. In re Educational Endowment 
Assoc., supra. 

W. Cross references: 
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reached a specified age, regardless of whether or 
not there is any disability;? and the society cannot 
evade such rule by issuing a certificate promising 
to pay a benefit on total disability, and adopting 


a by-law that members who have reached a certain 


In the ab- 


the society has 


Hanourt of recovery see infra §§ 308, 
Extent of liability and amount of 
recovery on life insurance contracts 
generally see Life Insurance §§ 

318, 319, 458, 459. 
Limitation of amount of benefits 

where member commits suicide see 

supra § 172. 

Retrospective operation of laws of 
society as to amount of benefits 
see supra §§ 41, 

8. See cases infra this note. 

[a] Contract to pay an endow- 
ment not exceeding a certain sum is 
an absolute contract to pay that sum, 
and not a contract merely to return 
such amount as the member may 
have paid as assessments up to the 
maturity of the contract, where there 
is no other provision in the contract 
or the laws of the society for deter- 
mining the amount of the endowment. 
Robyn v. Supreme Sitting O. I. H., 
55 Mo. A. 198. 

[b] Disabled member is entitled 
to relief only from the date of his 
application for such relief, and not 
from the commencement of the dis- 
ability, under the rules of some so- 
cieties. Breneman vy. Franklin Ben. 
Assoc., 3 Watts & S. (Pa.) 218. 

[c] Recovery for nurse hire paid 
by sick member.—Where the society’s 
rules provide for detailing members 
to watch the sick, and that a cer- 
tain officer of the society may, when 
a sick member needs persons to 
watch with him, employ a nurse for 
that purpose, no claim can be made 
for nurse hire paid by a sick mem- 
ber if he made no demand on the 
lodge to furnish a nurse. Matoon y, 
Wentworth, 7 Oh. Dec. (Reprint) 639, 
4 CincLBul 512, 

{d] Partial recovery.—Where an 
association defends a suit against it 
for sick benefits on the ground that 
the member had not furnished the 
association his own and a physician’s 
certificate as required by the by- 
laws, and it appears that the member 
had furnished the certificates in 
time for one week’s benefits, but not 
in time for the subsequent weeks 
for which he claimed, and it also 
appears that no tender of money for 
the one week was made to the mem- 
ber, plaintiff is entitled to recover for 
cne week’s benefits, and also for costs, 
Myers v. Alta Friendly Soc., 29 Pa. 
Super. 492. 

[e] Deductions in general.—(1) 
Deductions from the amount payable 
may be made for previous payments 
by the society. National Annuity As- 
soc. v. Carter, 96 Ark. 495, 132 SW 
633; Farias v. Farias, 23 Hawaii 412; 
Coulter vy. Travelers’ Protective As- 
soec., 144 Ill. A. 255 (prior payments 
for accident which caused death). 
(2) A certificate may provide that it 
shall be charged with the amount 
which each of the members would 
pay during his expectancy of life as 
shown by the mortality tables, but 
unless the society shows the amount 
of such charges, the beneficiary is 


age shall be considered totally disabled.* 
societies an endowment is payable to the beneficiary 
on his reaching a specified age, regardless of sick- 
ness or disability,® in which case the certificate does 
not mature until the beneficiary reaches that age, 
although before then all dues and assessments that 
can be required of the holder have been paid.® 

[§ 182] F. Amount of Benefits.7 
benefits which the society is liable to pay in a given 
case depends on its charter of incorporation or arti- 
cles of association, its constitution and by-laws, and 
_ the terms of the certificate of insurance.® 


In some 


The amount of 


Where 


entitled to the face of the certificate. 
Wasson v. American Patriots, 148 
Iowa 142, 126 NW 778. (8) Deduc- 
tions may be made in case the mem- 
ber does not live out his expectancy 
of life. Berner v. Brotherhood of 
American Yeomen, 154 Ill. A. 27. (4) 
Where the regulations provide for 
deduction of funeral expenses, the 
designated beneficiary is entitled to. 
the benefit less such expenses. Hin- 
kle v. Pennsylvania R. Co., 29 Pa. 
Dist. 1079. 

[f{] Unpaid assessments and dues 
should be deducted. National An- 
nuity Assoc. v. Carter, 96 Ark. 498» 
132 SW 638; Sovereign Camp W. O. 
WwW. Vv. Leitsch, 197 Ky. 699, 247 SW 
962 (unpaid extra premiums re- 
quired on engaging in hazardous oc- 
cupation); Reiter vy. National Council 
Ke 7&. Ey S35 13d) Minn? > 32). 154° NW: 
665; Kulberg v. National Council K. 


& L. S., 124 Minn. 437, 145 NW 120; 
Welch y. Fraternal Aid Union, 214 
Mo. A. 443, 253 SW 187; Laue v. 


Grand Fratér nity, 132 Tenn. 2395, 477 
Sw 941, LRA1915F 1056, AnnCas 
1917A 376 (dues which society re- 
fused to accept); Sovereign Camp W. 
O.W.” Vio, Putnam, (Tex. Civ. A; 5206 
SW 970 (additional assessments pay- 
able on change of occupation). 

[g] Amount of society’s ~lien 
charge for increased rate should be 
deducted from amount, if insured, 
absent for seven years, died after 
rate increase, Sovereign Camp W. 
O. W, v. Patton, (Tex. Ciy. A.) 290 
SW 237. 

[h] Specified amount for disabil- 
ity cannot be reduced by general re- 
duction clause. Wilson v. Brother- 
hood of American Yeomen, (Mo, A.) 
223 SW 992. 

[i]. Provision for exchang’e of cer- 
tificate for nonassessable certificate 
for reduced amount on fulfillment of 
certain conditions.—Procedure and 
conditions required must be complied 


with. MeGuire v, Catholic Benevo- 
lent Legion, 90 N. J. L. 224, 100 A 
248. 

[il Where under a policy the 


amount payable is graded according 
to the length of time of membership, 
and the policy also provides that a 
member suspended and _ reinstated 
shall be classed as a new member, 
the amount payable to a reinstated 
member is determined by the length 
of time of such new membership. 
Grand Lodge C. K. P.'\v. Horace, 
(Tex, Civ. A.) 191 SW 398. 

{k] Amount of benefits when a 
deceased member leaves a “second 
wife.”—Berger v. Independent Broth- 
ers of Nieshivis, 147 NYS 9384. 

{1] Particular provisions  con- 
strued.—(1) A provision in the con- 
stitution and laws of an association 
that a certain amount shall be paid 
on the death of a member of a cer- 
tain grade, and one-half of the 
amount ‘‘may” be paid to a member 
of that grade who shall become per- 
manently disabled from attending to 
his business or gaining a livelihood, 
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there is no regular certificate, the amount payable 
is not such amount as the jurors’ consciences may 
approve as just, but the amount provided for in 
such a case by the charter and by-laws of the asso- 
ciation.? By its constitution and by-laws the society 
may obligate itself to pay a sum certain specified 
in the certificate,*° or to pay the proceeds of an 


and is destitute of means of support 
when he shall arrive at the age of 
expectancy, is mandatory as to the 
payment of the permanent disability 
benefit, the word “may” to be read 
as “shall.”’ Supreme Council C. B. L. 
v. Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 913. (2) Policy, giving half 
total insurance for loss of eye with 
“the option to continue this covenant 
in force till death’ when other half 
will be paid, does not convert re- 
mainder into ordinary life policy and 
prevent recovery for further acci- 
dents. Eminent Household C. W., Vv. 
Bunch, 115 Miss. 512, 76 S 540, Ann 
Cas1918C 110. (38) Other provisions 
construed. Thoendel v. Robertson, 
214 Ill. A. 478; Atty.-Gen. v. Supreme 
Council A. L. H., 207 Mass. 586, 93 
NE 797; Hatcher v. National An- 
nuity Assoc., 177 Mo. A. 278, 164 SW 
188; Kaneft v. Mutual Ben. Health, 
etc., Assoc., 102 Nebr. 87, 166 NW 
121; Dusseault vy. Association Canado- 
‘“Americaine, 74 N. H. 407, 68 A 461; 
Kennedy v. Supreme Council C. B. 
i, 188 App.- Div. 613, 177s NWS /268 
[aff 231 N. Y. 582 mem, 132 NE 897 
mem]; Messing v. Order of Golden 
Seal, 154 NYS 475; Weisber v. Erste 
Boruslawer, ete., Young Men’s 
Benev. Soc., 132 NYS 430; Slack v. 
Royal Fellowship, 22 Pa. Dist. 1076. 

9. Baltimore, ete., Employés’ Re- 
Viet Assoc), VeoPost, 122. 'Pa. i579, 015 
A 885, 9 AmSR 147, 2 LRA 44. 

10. Ala.—Woodmen of World v. 
Wright, 7 Ala. A. 255, 60 S 1006. 

Ga.—Hall v. Royal Fraternal Union, 
130 Ga. 820, 61 SE 977. 

Md.—Royal Arcanum y. Brashears, 
89 Md. 624, 43 A 866, 73 AmSR 244. 

N. Y.—Fulmer vy. Union Mut. As- 
soe., 12 NYSt 347; Freeman v. Na- 
tional Ben. Soc., 5 NYSt 82, 42 How 
Pri 262, 

Pa.—Prudential Mut. Aid Soc. v. 
Cromleigh, 3 Walk. 332 (the amount 
recoverable was the amount specified 
in the certificate, and not merely the 
amount collected by assessment). 

Tex.—Supreme Council A. L. H. v. 
Storey, (Civ. A.) 75 SW 901. 

[a] Construction of contract.—A 
certificate providing for the payment 
of a “sum equal to the amount re- 
ceived from a death assessment, but 
not to exceed three thousand dollars,” 
is an agreement to pay a certain sum 
absolutely, and the reference to the 
“amount received from the death as- 
sessment” is merely one of the meth- 
ods of measuring the amount to be 
paid. Freeman v. National Ben, Soc., 
42 Hun 252, 5 NYSt 82. 

{b] “Face value” in a by-law pro- 
viding that two thousand dollars 
shall be the highest amount paid on 
a certificate, provided the amount 
paid shall not exceed the amount of 
a full assessment on each of the 
members, and provided “that the face 
value of the benefit certificate shall 
be paid, so long as the emergency 
fund . has not been exhausted,” 
means the amount stated in the body 
of the certificate, so that where the 
emergency fund is not exhausted at 
the death of a member whose certifi- 
cate, issued before the passage of a 
by-law, provides for payment of five 
thousand dollars, all of it is payable. 
Supreme Council A. L. H. v. Storey, 
Gitex. 1Civ. = A...) 75) Wy 01. es 

11. Cal.—In re La Solidarite Mut. 
Ben. Assoc., 68 Cal. 392, 9 P 453. 

Ill—Maloney v. North American 
Union, 177 Ill. A, 658; Pegram v, Mu- 
tual Protective League, 159 Ill. A. 
214. 
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bers.?? 


Iowa.—Wasson y. American Pa- 
triots, 148 Iowa 142, 126 NW. Tinos 
Matthes vy. Imperial Acc. Assoc., 110 
Iowa 222, 81 NW 484. ‘ 

Minn.—Lake v. Minnesota Masonic 
Relief Assoc., 61 Minn. 96, 63 NW 261, 
52 AmSR 538. 

Mo.—Frame v. Sovereign Camp W. 
O. W.,::67 Mo. A, 127. 

N. H.—Ball v. Granite State Mut. 
Aid Assoc., 64 N. H. 291, 9 A103. 

N. Y.—Freeman v. National Ben. 
Soc., 42 Hun 252, 5 NYSt 82. 

Pa.—York County Mut. Aid Assoc. 
v. Myers, 11 WkKlyNC 541. 4 

Tenn.—Hicks vy. Northwestern Aid 
Assoc., 117 Tenn. 203, 96 SW 962. 

[a] Amount actually’ collected 
and not the number of assessable 
members (1) determines the amount 
of the benefit, where the laws of the 
society provide that to make up the 
amount due to the nominee of a de- 
ceased member each member shall 
pay a dollar, and that the nominee 
is entitled to receive the amount 
collected (In re La Solidarite Mut. 
Ben. Assoc., 68 Cal. 392, 9 P 453), (2) 
or that the funds to pay the bene- 
ficiary of a deceased member shall 
be raised by contributions by the 
members of such dues as the by- 
laws provide, “said sum in no case 
to exceed the total sum of such dues 
remaining [received] in the treasury 
of said society’ (Lake vy. Minnesota 
Masonic Relief Assoc., 61 Minn. 96, 
63 NW 261, 52 AmSR 538). 

[b] Construction of contract.—(1) 
Where an association issues a policy 
with a weekly indemnity of a certain 
sum for a limited period, without 
qualification in the first instance, but 
with a subsequent provision that if 
the reserve fund is exhausted when 
the policy becomes a claim the 
amount shall be dependent on the 
amount collected from the assess- 
ment to meet such claim, but the as- 
sociation is nowhere given any au- 
thority to make an assessment for 
paying losses, a member who is en- 
titled to recover a weekly indemnity 
is entitled to an absolute judgment 
for the amount thereof. Matthes v. 
Imperial Act. Assoc., 110 Iowa 222, 
81 NW 484. (2) A certificate declar- 
ing that the member is entitied to 
participate in the beneficiary fund 
to the amount of two thousand dol- 
lars, payable at his death to his wife, 
ete., but declaring that in case of 
death the beneficiary shall receive 
such sum as may be collected from 
an assessment of all members, is 
an agreement to pay on the death of 
a member the sum specified, if that 
amount is raised by the assessment 
of members, Frame v. Sovereign 
Camp W. O..W., 67 Mo. A. 127, 

Amount provided by assessment of 
members of a particular class or 
group see infra note 13. 

12. Moore v. Union Fraternal Acc. 
Assoc., 103 Iowa 424, 72 NW 645; 
French y. Select Guardians Soc., 23 
Misc, 86, 51 NYS 675. 

13. Mutual Relief Assoc, Vis 
Weatherly, 172 Ark. 991, 291 SW 74; 
Fayetteville Mut. Ben. Assoc, v. Tate, 
164 Ark. 317, 261 SW 634; Kennedy 
v. Iowa Legion of Honor, 124 Iowa 
66, 99 NW 1387; Heath v. New York 
Safety Reserve Fund, 69 Misc. 452, 
125 NYS 852 [aff 145:-App. Div. 904 
mem, 129 NYS 1126 mem]. 

[a] Last assessment before mem- 
ber’s death.—(1) Under the laws of 
some societies the value of a cer- 
‘ificate is limited to the amount paid 
in by the whole membership of, in- 


assessment or a certain percentage thereof,’ col- 
lected from the whole membership; or the amount 
may be limited to the proceeds of an assessment 
levied against a particular class or group of mem- 
So the amount of benefits may be made to 
depend on the number of members in the society,** 
or in a particular class thereof,!® at the time of 


sured’s class on the last assessment, 
after deducting the actual cost of 
collecting it. Mutual Relief Assoc. Vv. 
Weatherley, 172 Ark. 991, 291 SW 
74; Fayetteville Mut. Ben. Assoc. v. 
Tate, 164 Ark. 317, 261 SW 634; Home 
Mut. Ben. Assoc, v. Rownd, 157 Ark. 
597, 249 SW 3; Home Mut. Ben. As- 
soc. v. Rowland, 155 Ark. 450, 244 
SW 719, 28 ALR 86. (2) The amount 
payable under the certificate cannot 
be augmented by negligent failure of 
defendant’s officers or agents to use 
reasonable diligence to keep the class 
in which deceased was insured up to 
the full membership. Fayetteville 
Mut. Ben. Assoc. v. Tate, supra. (3) 
Whether the whole amount produced 
by the assessment was _ received 
within the required time is imma- 
terial where the certificate sued on 
provides for payment of such amount. 
Mutual Relief Assoc, v. Weatherly, 
supra. 

[b] Amendment of by-laws.—The 
by-laws divided the members into 
classes, and provided, with respect 
to one class, that the beneficiaries of 
the members thereof should be paid 
the sum named in the certificate or 
such part thereof as would be real- 
ized by one assessment of the mem- 
bers of that class. The amount of 
such assessment varied according to 
the ages of the members and the 
sums named in their certificates. 
Subsequently the by-laws were 
amended by abolishing the classes, 
and a uniform rate of assessment and 
dues was provided for all members, 
and the sum to be paid upon the 
death of any member was the same 
as that formerly paid upon the death 
of a member of the class in question, 
Later the by-laws were again 
amended so as to provide for a 
uniform rate of monthly assessment, 
and for the ascertainment of benefit 
funds on the basis of a pro rata divi- 
sion of the net proceeds of assess- 
ments made for ‘a stipulated time. 
It was held that, whether the subse- 
quent by-laws could rightly affect 
the original contract of a_member of 
the class in question or not, yet, the 
classes having been abolished, and 
there being no way to ascertain how 
much the beneficiary would be en- 
titled to under the original contract, 
the beneficiary could not recover 
more than the amount due under the 
amended by-laws. Breslow v. South- 


ern Tier Masonic Relief Assoc., 107 
App. Div. 123, 94 NYS 787. 
[c] In Alabama, under Acts 


(1911). §§ 5,6; 9; 28a pp 701, 702) 713; 
a fraternal benefit society may cre- 
ate several classes of members and 
issue certificates to the several dif- 
ferent classes, preserving to the 
members of a separate class so cre- 
ated the right to maintain a separate 
mortuary fund out of which the con- 
tributing members of that particular 
class may be paid to the exclusion of 
members of another ¢lass or those 
entitled to benefits or payment out of 
the general mortuary funds of the 
order. Ellison v. District Grand 
Lodge) No. 723. U.40.. 10, Heo tT PeATa AS 
442, 66 S 872. 

14. Woodmen of World y. Wright, 
7 Ala, A. 255, 60 S 1006; Theunen v. 
Iowa Mut. Ben. Assoc., 101 Iowa 558, 
70. NW 712, 37 LRA 587; Kerr v. 
Minnesota Mut. Ben. Assoc., 39 Minn. 
174, 39 NW 312, 12 AmSR 631; Nes- 
kern v. Northwestern Endowment, 
etc., Assoc., 30 Minn, 406, 15 NW 683. 

15. Georgia Masonic Mut. L. Ins. 
Co. v. Whitman, 52 Ga, 419; Supreme 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 182] 


’ 


the member’s death, irrespective 


specified in the certificate,4® and regardless of 
whether all such members had paid their assess- 


ments;’” or the amount may even 


pend on the amount of a specified sum on hand 
The right to benefits 
according to the particular class to which the mem- 
ber belonged?® cannot be affected by the wrongful 
rejection of a member from,?° or by the abolition 
A contract to pay a certain en- 
dowment is not invalidated as unconscionable be- 
cause of the fact that the member is required to pay 
only a much smaller sum by way of assessments.?? 
Where a society’s charter provides what disposi- 
tion is to be made of the fund due from the society 
on account of membership, such provision governs: 


at the time the member dies.1§ 


of,?+ that class. 


Lodge K. P. v. Andrews, 39 Ind. A. 
1, 7/ NE 361, 78 NE 433; Sourwine 
v. Supreme Lodge K. P. W., 12 Ind. 
A. 447, 40 NE 646, 54 AmSR 532; 
Supreme Commandery K. G. R. v. 
Barrett, 12 KyL 94. 

{a] MTlustration.—Where a certifi- 
cate contains an agreement to pay 
the beneficiary two thousand dollars, 
with a proviso that if there shall be 
less than two thousand members in 
the class to which insured belongs 
then only a sum equal to one dollar 
for each member shall be paid, the 
amount recoverable by the _ benefi- 
ciary is contingent on the number of 
members in the class, and is confined 
to the specific fund. Supreme Lodge 
K. P. v. Knight, 117 Ind. 489, 20 NE 
479, 3 LRA 409. 

{b] The number of members in 
the class and not the amount actu- 
ally collected from them by the so- 
ciety fixes the amount of benefits 
in some cases. Georgia Masonic Mut. 
L. Ins. Co. v. Whitman, 52 Ga. 419; 
Supreme Commandery K. G. R. Vv. 
Barrett, 12 KyL 94. 

16. See cases supra notes 14, 15. 

17. Neskern v. Northwestern En- 
dowment, etc., Assoc., 30 Minn. 406, 
15 NW 683; Freeman y. National Ben. 
Soc., 42 Hun 252, 5 NYSt 82. 

18. Hass vy. Mutual Relief Assoc., 
118. "Cal: 46,49. P 1056; L'Union ‘St. 
Joseph v. Gagnon, 8 Que. Q. B. 334. 

{a] Thus, where a rule of an-as- 
sociation provides that the widows of 
members shall have a right to a 
specified sum when the funds reach 
a certain larger amount, the widows 
of all members are entitled thereto 
when the funds reach the amount 
stated, and, when such funds fall be- 
low such amaunt, to a smaller sum. 
L’Union St. Joseph v. Gagnon, 8 Que. 
Q. B. 334. 

[b] Existence of reserve fund.— 
Where certain payments of an asso- 
ciation are contingent on the exist- 
ence of an excess in the reserve fund, 
and no reserve fund is created or de- 
fined by the rules or by-laws, it will 
be deemed to consist of moneys not 
specially devoted to other purposes. 
Hass v. Mutual Relief Assoc., 118 Cal 
6, 49 P 1056. 

19. See cases supra notes 13, 15. 

20. Sourwine v. Supreme Lodge 
K. P. W., 12 Ind. A. 447, 40 NE 646, 
54 AmSR 532. 

[a] Thus (1) where a member 
was entitled to transfer from one 
elass of risks to another if in good 
health at the time of his application, 
the motives of the medical examiner 
which induced him wrongfully to 
reject such application were imma- 
terial; and the member was not 
bound to institute mandamus _ pro- 
ceedings to compel such transfer in 
order to preserve his rights, which 
he effectually did by paying sufficient 
funds to the society’s financial officer, 
to whom assessments were payable, 
to meet assessments against him on 
the basis of the class to which he 
was entitled to transfer, and direct- 
ing that the moneys be applied to 
the payment of such assessments. 
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of the amount 


be made to de- 


entitled.?# 


Supreme Lodge K. P. v. Andrews, 39 
Ind. A. 1,77 NE 361, 78 NE 433. (2) 
Where a member, who is entitled to 
be transferred from one class to 
another, repeatedly requested that 
the transfer be made but died before 
his request was complied with, his 
beneficiaries will be given that benefit 
which they would be entitled to had 
the transfer been properly made. 
Sourwine v. Supreme Lodge K. P. W., 
12 Ind. A. 447, 40 NE 646, 54 AmSR 
532. (3) Where, however, a member 
of one class did not for nine years 
exercise his right to appeal to the 
supreme lodge or to the civil courts 
from an action rejecting, for appar- 
ent cause, his application to be trans- 
ferred to another class or division, 
but continued to pay the assessments 
levied on the class which he origi- 
nally joined, the order was justified 
in aSsuming that he acquiesced in the 
rejection. Supreme Lodge K. P. v. 
Andrews, 31 Ind. A. 422, 67 NE 1009. 

21. Kennedy v. Iowa Legion of 
Honor, 124 Iowa 66, 99 NW 137. But 
see Breslow y. Southern Tier Masonic 
Relief Assoc., 107 App. Div. 123, 94 
NYS 787. 

[a] Tllustrations.—(1) Where the 
assessment on the members of a 
class of a benefit society, made, be- 
fore the society discontinued the 
class, constituted the fund for the 
payment of a certificate on the death 
of a member of that class subse- 
quent to its discontinuance, the dis- 
continuance did not affect the bene- 
ficiary under the certificate, nor en- 
title him to more than the proceeds 
of the assessment on the members 
made before the discontinuance of 
the class. Kennedy v. Iowa Legion 
of Honor, 124 Iowa 66, 99 NW 1387. 
(2) And where a society issued a cer- 
tificate to a member entitling her 
beneficiary on her death to partici- 
pate in the society’s benefit fund to 
the extent of one assessment on the 
members then in good standing of 
the special class to which this mem- 
ber belonged, not exceeding one thou- 
sand dollars, and subsequently the 
society discontinued this special class 
and provided for the transfer of the 
members thereof to the general class, 
and the member died the month fol- 
lowing the change without having be- 
come a member of the general class, 
the beneficiary was entitled only to 
the sum received from an assessment 
on the members of the special class 
in good standing at the time of ‘the 


death. Kennedy v. Iowa Legion of 
Honor, supra. ae 
22. Robyn v. Supreme Sitting O. 


I) H., 565 Mo, A, 198. 

23. Kentucky Masonic Mut. L. Ins. 
Co. v. Gates, 10 Ky. Op. 302. 

24. Krause v. Modern Woodmen of 
America, 133 Iowa 199, 110 NW 452. 

25. Reiter v. National Council K. 
& L. S., 181 Minn. 82, 154 NW 665. 

26. Ala.—Solomon y. American 
Guild, 151 Ala. 297, 44 S 387. 

Ark.—Sovereign Camp W. O. W. v. 
Peaugh, 150 Ark. 176, 234 SW 161. 

Ill.—Jassas v. Bankers’ Ins. Corp., 
209 Ill. A. 147; Norton v. United Com- 


Agreement to reduce benefits. 
benefit certificate may be reduced by mutual agree- 
ment between the society and insured member.”° 

Limitations of amount with reference to occupa- 
tion, or cause of injury or death, or extent of dis- 
ability. The amount of benefits may be limited with 
reference to the occupation in which the member 
is engaged at the time of his injury or death,?® or 


Serve Assoc., supra. 
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in preference to the will of the member, and the 
widow can recover no more than the share provided 
for widows, notwithstanding the terms of the mem- 
ber’s will gave her a larger share.?* 
in the age of the member and the age stated in the 
application will be taken into consideration in de- 
termining the amount to which the beneficiary is 


The difference 


The amount of a 


mercial Travelers, 202 Ill. A. 493; 
Railway Officials, ete., Acc. Assoc. v. 
Bradley, 97 Ill. A. 355. 

N. D.—Olson vy. Grand Lodge A. O. 
UP W., (48 NED: 285) 184 IN WEN, 815 
ALR 1270. 

S. C—Watson vy. Sovereign Camp 
WFO Web S8 IC. 286 0OS “Si: eb: 

Tex.—Sovereign Camp W. O. W. 
vy. Jackson, (Civ. A.) 264 SW 289. 

Utah.—Kavanagh vy: Maccabees, 66 
Utah 307, 242 P 403. 

Wash.—Miller v. Supreme Tent K. 
M. W., 108 Wash, 689, 185 P 593. 

Wis.—Huntington y. Fraternal Re- 
ae Assoc., 173 Wis. 582, 181 NW 

{a] Insured was a saloon keeper, 
within: a policy limiting the death 
benefits to be paid, although his wife 
was the owner of the saloon and he 
never served drinks, where she never 
had anything to do with its control, 
and he employed the bartenders, pur- 
chased the stock, deposited the 
money, made up the cash, paid the 
bills, performed a saloon keeper’s 
duties, was commonly known as 
“Zeke,’ and the sign “Zeke’s Place” 
was on the. saloon. Solomon = y. 
goes Guild, 151 Ala. 297, 44 S 
24 : 


{[b] Death while serving in army 
or navy.—(1) A provision limiting 
the amount of benefits in case the 
member dies while in military or 
naval service beyond the boundaries 
of the United States, unless an addi- 
tional premium is paid, is valid. 
Sovereign Camp W. O, W. y. Peaugh, 
150 Ark. 176, 2384 SW 161; Watson 
v. Sovereign Camp W. O. W., 116 S. 
C. 360, 108 S 145; Sovereign Camp 
W. OF W. v. Jackson, (Tex. ‘Ciy. A.) 
264 SW 289. -(2) Such provision does 
not reduce the amount of monument 
benefit. Sovereign Camp W. O. W. 
v. Jackson, Supra, (3) Under a cer- 
tificate stipulating for payment of 
only forty per cent of a claim accru- 
ing while insured was occupied as 
railroad switchman, a soldier in the 
regular. army in the time of war, 
etc., whether resulting from such 
changed occupation or not, directly 
or indirectly, the beneficiary of a 
member who joined the National 
Guard and thereafter under army 
regulations became a member of the 
United States army when the United 
States was at war with Germany is 
not entitled to recover the full face 
value of the certificate, although the 
member died from natural causes, 
and not from any hazard peculiar to 
war, Huntington v. Fraternal Re- 
serve Assoc., 173 Wis. 582, 181 NW 
819. (4) The term “regular army,” 
as used in the certificate, meant a 
soldier in the regular army of any 
country, the term “regular army’ not 
being construable with reference to 
the congressional classification of the 
military organizations of the United 
States. Huntington vy. Fraternal Re- 
: ; (5) The provi- 
sions in a certificate which limit the 
liability of the beneficial order if the 
member shall engage in the occupa- 
tion of a soldier in time of war, or 
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with reference to the cause or means of injury or 
death,?” or the extent of disability.** Where a mem- 
ber correctly stated that he was a railroad switch- 
man, an extrahazardous and prohibited occupation, 
but the society’s agent wrote him down as a com- 
mon laborer, so that he was accepted as such, the 
society is estopped as against the beneficiary to 
deny his status, although the contract authorized 
settlement for a loss in full on a percentage basis 
on change to a prohibited occupation.” 

Limitation of amount with reference to time of 
death.*° <A certificate may provide that, if the mem- 
ber dies within a specified period after the date or 
delivery of the certificate, only a stated per cent 
of the amount specified therein is recoverable, or 
that in such ease a certain sum shall be deducted ;** 
or it may provide that, if the member dies before 
having lived out his expectancy of life, the society 
may deduct from the sum payable a certain amount 
for the unexpired period of expectancy.*? 
death benefits are dependent on the time insured 
was a member, the continuity of membership is 


shall enter in the service of the 
United States army, state grounds of 
a status arid not of causation as a 
test, where no provisions otherwise 
indicate. Olson v. Grand Lodge A. 
O. U. W., 48 N. D. 285, 184 NW 7, 15 
ALR 1270. (6) Death resulting from 
member’s engaging in military or 
naval service as excepted risk. See 
supra § 168, 

{c] Causal connection (1) between 
accident causing death and the par- 
ticular occupation must be shown. 
Jassas v. Bankers’ Ins. Corp., 209 
Ai An Hae, sauce). lhe. words. how 
soever happening” in a certificate re- 
ducing the amount payable if death 
occurred while engaged in the occu- 
pation of switchman, “howsoever 
happening,” refers to death incidental 
to switching, and not to death from 
causes unconnected with such em- 
ployment. Kavanagh v. Maccabees, 
66 Utah 307, 242 P 408. 

Avoidance or forfeiture for breach 
of warranty or condition as to oc- 


cupation: ae 

Affirmative warranty or condition 
precedent see supra § 77. v4. 

Promissory warranty or condition 


subsequent see supra § 86. 

Death resulting from member’s en- 
gaging in military or naval service 
as excepted risk see supra § 168. 

27. National Benev. Soc. v. Barker, 
155 Ark. 506, 244 SW 720; Fiedler 
v. Iowa State Traveling Men’s As- 
soc., 191 Iowa 287, 179 NW 317; 
Archibald v. Commercial Travelers’ 
Faastern Acc. Assoc., 238 Mass, 168, 
130 NE 255; Doody v. National Ma- 
sonic Acc. Assoc., 66 Nebr, 4938, 92 
NW 613, 60 LRA 424. 

[a] “Acute” or “chronic” disease. 
—An “acute” disease is one “attended 
with symptoms of some degree of 
severity and coming speedily to a 
crisis; opposed to chronic,’ and a 
chronic one is “continuing for a long 
time, lingering, habitual,” and where 
the certificate of membership and the 
by-laws exempted the society from 
liability if the member died. of ma- 
laria, and made it liable for only 
ten per cent if one died of a chronic 
disease, an acute tase of pellagra 
would not come within the liability 
exemption clause. National Benev. 
Soc. v. Barker, 155 Ark. 506, 244 SW 


720. 

{b] Injury caused by firearms.— 
(1) A member was “handling” fire- 
arms, within the meaning of such a 
limitation, where he. was removing 
a gun from one room to another and 
was injured by its accidental dis- 
charge. Doody v. National Masonic 
Acc. Assoc., 66 Nebr, 493, 92 NW 613, 
60 LRA 424. (2) Within a clause 
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member.*# 


Limitation of 
in arrears. 
Where 


Limitation of 


of a by-law limiting liability for in- 
juries caused by firearms unless 
there was an eyewitness to the shoot- 
ing, an eyewitness must be one who 
witnessed the act itself, or witnessed 
the happenings and conditions at the 
time of the shooting from which its 
accidental character could be _ in- 
ferred. Fiedler y. Iowa State Travel- 
ing Men’s Assoc., 191 Iowa 287, 179 
NW 317. 

[c] Accident to passenger.—Un- 
der the by-laws of a society providing 
the amount paid the _ beneficiary 
should not exceed five thousand dol- 
lars, unless loss of life should have 
resulted from accident to the member 
while riding as a passenger on a pas- 
senger train and inside a passenger 
car thereof, which train or car was 
propelled by steam power or the train 
was operated by electricity, in which 
case the amount should not exceed 
ten thousand dollars, with a provi- 
siorf that such benefit did not ex- 
tend to electric subways, tubes, trol- 
ley systems, etc., other than steam 
railroads with or without electric 
terminal, the beneficiary of a mem- 
ber killed in a steam railroad’s car 
operated by electricity secured from 
overhead wires through a trolley pole, 
and conveyed to an electric motor 
and controller in the leading car of 
the train, was entitled to recover an 
amount exceeding five thousand dol- 
lars, but not exceeding ten thousand 
dollars, Archibald v. Commercial 
Travelers’ Hastern Acc. Assoc., 238 
Mass. 168, 180 NE 255. 

Limitation of amount of recovery 
on suicide of member see supra § 172. 

28. Switchmen’s Union y. Cole- 
house, 227 Ill. 561, 81 NE 696; Emi- 
nent Household C. W. v. Bunch, 115 
Miss. 512, 76 S 540, AnnCas1918C 
110; Brotherhood of R. Trainmen vy: 
Walsh, 89,Oh. St. 15, 1038 NE 759; 
Knipp v. United Benev. Assoc., 45 
Tex. Civ. A. 357, 101 SW 2738. 

Nature and extent of sickness or 
disability for which benefits are re- 
coverable see Supra § 179. 

29. Swoboda y. Homesteaders, 190 
Iowa 1227, 179 NW 607. 

30. Stipulations as to contestabil- 
ity of certificate see supra § 133. 

Sl. Ark.—Knights & Ladies of Se- 
curity v. Lewellen, 150 Ark. 60, 233 
SW 797. 

Ill.—Jassas v. Bankers’ Ins. Corp., 
209 111. A, 147. 

Ky.—Continental Ben. Assoc. v. 
Holt, 167 Ky. 806, 181 SW 648. 

Mo.—Welch y. Fraternal Aid Union, 
214 Mo. A, 443, 258 SW 187; Watkins 
v. Brotherhood of American Yeomen, 
188 Mo. A, 626, 176 SW 516. 

Tex.—American Woodmen v. Smith, 
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not broken by his suspension and subsequent rein- 
statement ;** but the rule is otherwise where the 
certificate provides that’ a memier who is sus- 
pended and reinstated shall be classed as a new 
However, where a certificate provides 
for sick and disability benefits, as well as death 
benefits, and declares that death benefits shall be 
eraduated according to the time the holder has 
been a member when death occurs, a further pro- 
vision that, where a member defaults in payment 
of dues but is thereafter reinstated, benefits to 
the member shall accrue on the same terms ‘‘as 
though a new application had been made, and a 
new certificate issued,’’ was held applicable only 
to benefits accruing to the member for sickness or 
disability, and not to death benefits to which the 
beneficiary was entitled.*® 


amount based on member’s dying 


Limitation of the amount may also be 
based on the amount of dues which the member 
owes the society at the time of his death.?* 


benefits to a specified number of 


(Civ. A.) 251 SW 308. 

[a] Dlustration.—Under a certifi- 
cate providing for the payment of a 
specified sum on death of the mem- 
ber, payable to the extent of ten per 
cent should death occur within two 
years from the date of the certificate 
and increasing in amount ten per 
cent per year until after ten years 
when the full amount is payable, 
Where the member dies after a mem- 
bership of more than two and less 
than three years, the beneficiary is 
entitled to twenty per cent of the 
face of the policy. Jassas vy. Bankers 
Ins. Corp.; 209, Tlli-A. 147, 

[b] Statute prohibiting such con- 
tracts held inapplicable.—Rey. St. art 
4742, which forbids the stipulation in 
a life insurance policy for the settle- 
ment at maturity for less than the 
face of the policy, does not apply to 
a contract between a fraternal bene- 
ficiary association and one of its 
members, under the express provi- 
sions of art 4830. American Wood- 
ee v. Smith, (Tex. Civ. A.) 251 SW 

Commission of suicide within s - 
fied time after delivery of coneicne 
see supra § 172. 

32. Berner’ y. Brotherhood of 
American Yeomen, 154 Ill. A. 27. 

83. Herb v. Cigar Makers’ Inter- 
national Union, 24 Pa. Dist, 930. 

34 Grand Lodge CG. K. P. vy. 
Horace, (Tex. Civ. A.) 191 SW 398. 

{a] MIlustration—Where a certifi- 
cate provided for payment of three 
hundred dollars should death occur 
during the first twelve months of 
membership, based on the date of the 
certificate, four hundred dollars 
should it occur after the first twenty- 
four months, and five hundred dollars 
should it occur after the first thirty- 
six months, and provided that if the 
holder of the certificate should be 
suspended and reinstated he should 
be regarded as a new member, the 
beneficiary was entitled to recover 
only five hundred dollars on the 
death of a member who was sus- 
pended, reinstated, and died within 
pres pmonths thereafter. Grand 

odge C. K, P. v. Horace Ligh 
A.) 191 SW 398. pel pect yen 

35. Continental Ben.- Assoc. v. 
sol my 5 Poa 808, 181 SW 648. 

anf v. Herrlich, 24 Misc. 
58 NYS 776. Sou Daal 

{a] Qlustration.—A provision of 
the constitution and by-laws of a 
society that when a member at his 
death owes six months’ dues his rep- 
resentatives shall be entitled to only 
a portion of the amount for which he 
was insured governs the amount pay- 
able on the death of a member thus 


ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 182} 
weekly payments. Sick benefits may be limited to a 
specified number of weekly payments.** 

Election between gross indemnity and weekly 
payments. Under some contracts the member has 
the right to elect between gross indemnity and 
weekly benefits.*§ 

Deduction of sick benefits from death benefits. 
A contract which in effect provides for the payment 
of a specified sum to the member’s heirs, less what- 
ever he may have received in his lifetime as sick 
or disability benefits, entitles the heirs to recover 
the whole specified amount where the member had 
received nothing, although he had become entitled 
to receive a certain sum in his lifetime.*® 

Liability on consolidation or merger of societies. 
The provision of an agreement by which one society 
becomes merged in another, that members of the 
former shall be accepted ‘‘in the same standing’’ 
as they had in their own organization, without 
payment of any initiation fee, and shall be allowed 
the same privileges as in their own organization, 
does not entitle the beneficiary of a member of the 
society thus merged to benefits in a greater amount 
than was authorized by the laws of his own organi- 
zation, although a greater amount is payable under 
the laws of the other society.*° So a contract. by 
a society whereby it assumes the obligation of a 
certificate issued by another society, and agrees 
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to pay, on the death of the member, the sum set out 
‘fon the face of the original’’ certificate, binds the 
society to pay the amount called for in the original 
certificate, unaffected by any rider increasing the 
benefits, attached to the original certificate, pursu- 
ant to a by-law of the society issuing the same.*? 
Where the constitution of a society which assumed 
the lability of another society for benefits provided 
for a deduction on account of a difference in as- 
sessment rates, and a certificate issued by another 
society which in turn assumed liability limited such 
liability to that of its predecessor, the last society 
was entitled to the deduction provided for by the 
former.*? 

Payment from particular fund; apportionment 
among members. Where a claim for an injury was 
payable only from a specific fund, recovery is lim- 
ited to the amount in that fund.4? If the fund 
proves insufficient to pay all matured claims in full, 
the different claimants will each be entitled only to 
his proportionate share.*4 

Construction of laws in favor of member and 
beneficiary.*° In case of ambiguity or inconsistency 
in the laws of the society or the certificate of in- 
surance as to the amount of the benefit, that con- 
struction will be adopted which is the more favor- 


‘able to insured and his beneficiary;** but the rule 


is inapplicable where no ambiguity exists.47 


in arrears, although another by-law 
provides that the financial secretary 
shall give each member in arrears 
a written notice of the amount due, 
and no notice had 


member. Hanf v. Herrlich, 24 Misc. 
53 NYS 776. 
oreo. Leahy v. Ancient Order of 


ernians, 54 Ill. A. 108; Courtney 
i sidelity Mut. Aid Assoc., 120 Mo. 
A. 110, 94 SW 768, 101 SW 1098; 
Thibeault v. St. Jean Baptist Assoc., 
21 R. I. 157, 42 A 518. 

[a] Construction of constitution 
or by-laws.—(1) A by-law of an asso- 
ciation allowing a member a sick 
benefit of five dollars ‘“‘per week dur- 
ing thirteen weeks only of the same 
year” refers to a period of a year 
from the time the payments begin, 
and not to a calendar year. Thi- 
beault v. St. Jean Baptist Assoc., 21 
R. I. 157, 42 A 518. (2) Where, how- 
ever, the constitution provides that 
the benefit to sick members shall be 
five dollars for each week for thir- 
teen weeks “during any twelv 
months,” in case a single illness 0 
a member extends from one year into 
another he is entitled to sick bene- 
fits to the extent of thirteen weeks 
during each year, if sick so long dur- 
ing each of the years. Leahy yv. An- 
cient Order of Hibernians, 54 Ill. A. 
aoe: Fricke v. U. ue banary ted Soc., 

nn. 188, 61 A E 
ioe Ylustration-—A holder of a 
certificate stipulating for weekly 
benefits for loss of time resulting 
from injuries through violent means 
leaving external marks, or a specified 
sum in Jieu of weekly benefits for 
the loss of a hand or foot, who sus- 
tained injuries through violent means 
leaving external marks causing a 
loss of time, and who also sustained 
the loss of a hand, is entitled to 
elect to take the weekly benefits in- 
stead of the specified sum for the 
loss of a hand. Fricke v. U. 8S. In- 
demnity Soc., 78 Conn. 188, 61 A 431. 

Discretion of society as to allow- 
ance of benefits see supra § 180. — 

39. Bomash vy. Supreme Sitting 
O. I. H., 42 Minn. 241, 44 NW 12. 


40. Pfingsten vy. Perkins, 82 NYS 
9. ; 
ait Hatcher v. National Annuity 


Assoc., 177 Mo. A, 278, 164 SW 188; 
Hatcher v. National Avxnuity Assoc., 
153 Mo. A. 538, 184 SW 1. 


42. Continental Ben. Assoc. v. Ar- 
bogast, 65 Okl. 83, 168 P 512. .See 
also Wasson vy. American Patriots, 
148 Iowa 142, 126 NW 778 (right to 


been given the|face of certificate, subject to reduc- 


tion for charges made against it). 

43. Hesinger v. Home Ben. Assoc., 
41 Minn. 516, 43 NW 481. 

44. Cal.—Perpoli v. Grand Lodge 
L. W., 102 Cal. 592, 36 P 936. : 

Kan.—Reeves vy. Supreme Lodge P. 
Ay. 102 Py 3b 

N. Y.—Gyllenhammer v. Home Ben. 
Soc., 24 NYS 930. 

Pa.—Fahey v. Empire L. Ins. Co., 
5 LackLegN 377. 

Que.—L’Union St.-Joseph v. Gag- 
non, 8 Que. Q. B. 334 (in the absence 
of any express rule, the widows of 
all members are on the same foot- 
ing, and no preference exists in favor 
of one whose husband first died). 

[a] Dlustration.—Where a society 
issues to each of its members of a 
certain class special endowment cou- 
pons entitling him, at. the maturity 
of a coupon, to the whole amount of 
one assessment from every member 
of that class, the number of such 
assessments being regulated annually 
by the grand lodge of the society and 
paid into a special fund, a member 
whose coupon falls due with others 
at a time when there is not enough 
in such fund to pay them all in full 
can recover only his pro rata share 
of the fund. Perpoli v. Grand Lodge 
L. W., 102 Cal. 592, 36 P 936. 

[b] Construction of society’s con- 
stitution and by-laws.—Where the 
constitution and by-laws declare that 
assessments are made to accumulate 
and replenish a fund for the payment 
of death losses, and not to pay. par- 
ticular losses as they may occur, and 
the certificates issued to members 
stipulate that the member “is enti- 
tled to participate in the benefit fund 
to the full amount of the assess- 
ment,’ the representatives of a méem- 
ber are sharers in the fund, and not 
the owners of any specific portion 
of it levied for their exclusive use. 
Reeves v. Supreme Lodge P. A,, 
(Kan.) 70 P 357, 

45. Generally see supra § 21. 

46. Continental Ben. Assoc.  v. 
Holt, 167 Ky. 806, 181 SW 648; Laker 
‘v. Royal Fraternal Union, 95 Mo, A. 
853, 75 SW 705; Wadsworth vy. Jewel- 
ers, etc., Co., 132 N, Y. 540 mem, 29 
NE 1104 [aff 58 N. Y. Super. 88, 9 


NYS 711]; Supreme Lodge N. R. A, vy. 
Mondrowski, 20 Tex. Civ. A, 322, 49 
SW 919. 

[a] Rule applied.—Where a by- 
law limited the amount recoverable 
on a death claim to the sum realized 
from one assessment on the mem- 
bers, less a stated portion thereof, 
and another by-law adopted at the 
Same time provided that, if a stated 
number of assessments levied in any 
one year was insufficient to pay death 
claims, the reserve fund should be 
drawn on, and it was held that, to 
pay a death claim, more than one 
assessment'on the members had to be 
made, and the reserve fund had to be 
drawn on, because, the two by-laws 
being inconsistent, the one most 
favorable to insured would control. 
Supreme Lodge N. R. A. v. Mondrow- 
ski, 20 Tex. Civ. A, 322, 49 SW 919. 

{[b] Where a certificate contains 
a promise to pay a specified sum, and 
this is followed by obscure clauses, 
difficult to be understood or requir- 
ing expert knowledge for their com- 
prehension, they will not be con- 
strued as intended to impair the 
promise, but should receive the con- 
struction insurer had reason to sup- 
pose was put upon them by insured. 
To effect an impairment of the origi- 
nal obligation, the language of the 
subsequent clauses must be clear and 
unambiguous. Wadsworth vy. Jewel- 
ers, ete., Co, 182 N. Y. 540, 29 NE 
nt [aff 58 N. Y. Super. 88, 9 NYS 
7 ‘ 

47. Gyllenhammer vy. Home Ben. 
Soc., 24, NYS 930. 

[a] Illustration.—Where a certi- 
ficate provided that the society woulda 
“pay the sum of $5,000 from the mor- 
tuary fund, as hereinafter provided,” 
and that all claims on the mortu- 
ary fund arising between stated in- 
tervals of assessment should be paid 
pro rata out of the next succeeding 
mortuary call, ‘but not to exceed ~ 
the face of each certificate,’ there 
was no ambiguity, so as to render 
applicable the rule that a_ policy 
should be construed most, strongly 
against insurer, and thereby impose’ 
an absolute liability on the society 
for five thousand dollars, but it was 
liable only for the pro rata part of 
the mortuary fund where the reserve 


fund was not available. Gyllenham- 
ae v. Home Ben, Soc, 24 NYS 
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Reformation of certificate as to amount. 
a certificate has been issued by mistake of the par- 
ties for a larger sum than that contracted for, and 
only assessments necessary to keep alive a certifi- 
cate for the amount intended to be stated have been 
paid, the beneficiary cannot, by offering to allow 
the additional assessments to be deducted, recover 
the amount erroneously inserted, over a demand by 
the society for a reformation of the certificate.*® 
In some jurisdictions the 
statute provides that the certificate shall specify 
the exact amount of the benefit payable,*® and stip- 
ulations reducing the amount so specified or render- 
ing the amount indefinite and uneertain are. in- 


Statutory provisions. 


valid.5° 


[§ 183] G. Notice and Proof of Loss, and Adjust- 
mént Thereof—l. Notice and Proof*!—a. In Gen- 
In the absence of any stipulation on the 
subject in the laws of the society or the contract 
of insuranée, notice or proof of loss is not a con- 
dition precedent to the right to recover benefits ;°? 


eral. 
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Where 


of death.°® 


and under a certificate requiring notice only in 
ease of death or total and permanent disability, 
notice of an aceident resulting in’a broken arm 
is not required.°* 
nish proofs of death where the duty to report the 
cause of death is devolved by the by-laws of the 
society on its officers or on a subordinate lodge 
or its officers,54 the beneficiary in such case being 
required to, do no more than give notice of the 
member’s death;®®> and where a local officer has 
knowledge of the death, or of facts on which death 
is presumed, no further notice by the beneficiary 
is necessary to require such officer to prepare proofs 
Nor are the rights of the beneticiary 


The beneficiary need not fur- 


prejudiced by the failure of the lodge or its officers 


48. Gray v. Supreme Lodge K. H.,] 355, 129 NW _ 846; Anderson y. Su- 


118 Ind. 293, 20 NE 833. 

Reformation of certificate gener- 
ally see supra § 19. 

49. See statutory provisions. 

50. Wilson vy. Brotherhood of 
American Yeomen, (Mo, A.) 223 SW 


992; Parker v. Sovereign Camp W. 
O. W., (Mo. A.) 196 SW 424. 
[a] Illustrations of invalid stipu- 


lations.—(1) A condition’ in a policy 

that, should a member die before 

living out his expectancy of life, 

a certain amount shall be deducted 

from the payment and paid into the 

reserve fund. Bondurant v. Brother- 

hood of American Yeomen, (Mo, A.) 

199 SW 424; Haster v. Brotherhood 

of American Yeomen, 154 Mo. A. 456, 

1385 SW 964. (2) An ‘agreement to 

pay only the amount realized from 

one assessment on its members hold- 
ing certificates of that class. Kribs 
vy. United Order of Foresters, (Mo. 

A.) 233 SW 89 [transf from Sup. 

Ct., 222 SW 1005); ~ : 

51. Notice and proofs of loss un- 
der: 

Accident policies generally see Acci- 
dent Insurance §§ 181-206. 

Insurance policies generally see In- 
surance §§ 648-694. 

Life insurance policies generally see 
Life Insurance §§ 309-316. 
Retrospective operation of laws of 

society as to notice and proof of loss 

er afijustment thereof see supra 
p 3 


52. Brinsmaid v. Iowa State Trav- 
eling Men’s Assoc., 152 Iowa 134, 
132 NW 34, 42 LRANS 1161, AnnCas 
1913B 1282; Crogan v. Persion, 173 
App. Div, 292, 159 NYS 500 [aff 225 
N. Y. 653 mem, 121 NE 862 mem]; 
Pennsylvania Mut. Aid Soe. v. Cor- 
ley, 2 Pennyp. (Pa.) 398. 

53. Southern Woodmen y. Morris, 
14 Ala. A. 464, 70-S 952. 

54. D..C, — National 
Thomas, 10 App. 277. 

N. Y.—Anderson v. Supreme Coun- 
CHROs Cy) DPS 5 ING Ye LO 31" NE 
1092. 

Or.—Hildebrand v. United Arti- 
sans, 50 Or. 159, 91 P 542. 

Tex.—Supreme Council A. L. H, v. 


Union v. 


Landers) (23) Dex” Civ. A. 625, 67 
* SW 307. 

Wis.—White vy. Brotherhood of 
“Locomotive Firemen, 165 Wis. 418, 


162 NW 441. 

Neglect of officers as ground of es- 
toppel see infra § 187. 

Liability of subordinate lodge for 
penefits where claim against society 
is defeated through lodge’s default 
see Beneficial Associations § 74 text 
and note 89. 

55. Kelly v. Ancient Order of Hi- 
bernians L. Ins. Fund, 1138 Minn. 


preme) "Council O.4)C. i. was. Ne We 
107, 31 NE 1092. See National Union 
y. | bhomas, 10. <App. \GDs Ca) peda 
such case there is no implied obli- 
gation on the part of a _ beneficiary 
to do more than give notice of death, 
and possibly to make a particular 
statement of the time, place, and cir- 
cumstances of death, if demanded). 

56. Kelly v. Ancient Order of Hi- 
bernians L. Ins. Fund, 113 Minn. 355, 
129 NW. 846; White v. Brotherhood 
of Locomotive Firemen, 165 Wis. 418, 
162 NW 441. 

[a] Knowledge of disappearance 
of member.—Kelly v. Ancient Order 
of Hibernians L. Ins. Fund, 113 
Minn. 355, 129 NW 846; White v. 
Brotherhood of Locomotive Firemen, 
165 Wis, 418, 162 NW 441. 

57. Ind.—Supreme Tent K, M. W. 
v. Ethridge, 43 Ind. A. 475, 87 NE 
1049; Supreme Council C. B. L. v. 
Boyle, 10 Ind. A. 301, 37 NE 1105. 

Minn. — Rosenstein vy. Court of 
Honor, 122 Minn. 310, 142 NW 331; 
Kelly v, Ancient Order of Hibernians 
SO Fund, 113 Minn. 355, 129 NW 

Miss.—Murphy v. Independent Or- 
der S. & D. J. A., 77 Miss. 830, 27 S 
624, 50 LRA 111. 

N. C.—Doggett v. United Order 
pees Cross, 126 N. C. 477, 36 SE 

Tex.—Supreme Lodge K. H. v. 
Wickser, 72 Tex. 257, 12 SW 175. 

Wis.—Page v. Modern Woodmen of 
America, 162 Wis. 259, 156 NW 187, 
LRAI1916F 488, AnnCas1918D 756. 

See Woelfer v. Heyneman, 2 NY 
CityCt 15 (where the grand lodge 
has failed to assess and collect a 
death benefit because the subordi- 
nate lodge has wrongfully refused 
to furnish a certificate that deceased 
was one of -its members in good 
standing, the beneficiary may sue the 
subordinate lodge for the _ full 
amount of the death benefit). 

Waiver of compliance with re- 
quirements by failure to furnish 
proofs see infra § 187, 

58. S.—Parrish v. Order of 
United Commercial Travelers, 232 
Fed. 425, 146 CCA 419, 


Ala.—Georgia Mut, Life Industrial 
pen v. Scott, 170 Ala, 420, 54 S$ 
182. 


Ark.—Eminent Household C, W. v. 
Gaunt, 128 Ark. 626, 194 SW 700. 
Tll.—Love v. Modern Woodmen of 
America, 259 Ill. 102, 102 NE 183, 
6 ALR 531 [rev 277 Tile Al 76); 
Iowa.—Jenkins v, Hawkeye Com- 
mercial Men’s Assoc., 147 Iowa 113, 
124 NW 199, 30 LRANS 1181. 
Kan.—Supreme Lodge O. S. F. v. 
Raymond, 57 Kan. 647,:47 P 533, 49 


to do their duty in regard to notice and proofs of 
death.57 The society may, however, prescribe condi- 
tions as to the necessity, form, and requisites of 
notice or proofs of loss,®® and if these conditions 
are not complied with there can be no recovery of 
benefits,°® unless the society has waived compli- 


LRA 373. 

Ky.—Brady v. Mutual Ben, Dept. 
O. R. C., 215 Ky. 177, 284 SW 10435. 

Mich.—Larkin v. Modern Woodmen. 
ee America, 163 Mich. 670, 127 NW 
786. 

Mo.—Allman v, Order of United 
Commercial Travelers, 277 Mo. 678, 
213 SW 429. ‘ 

N. Y.—Kelly v. Supreme Council 
Cc. M. B. A., 46 App. Div, 79, 61 NYS 
394; Faleone y. Societa Sarti Italiani 
di Mutuo Soccorso, 30 Misc. 106, 61 
NYS 873. 

{a] Stipulation as to effect of ac- 
tual knowledge.—An association and 
member may stipulate as part of 
their contract that notice of the 
member’s death will be given within 
a certain time and that knowledge 
of his death, by members and offi- 
cers of the local branch organiza- 
tion, shall not constitute notice to 
the association, such stipulation be- 
ing binding on the beneficiary. All- 
man yv. Order of United Commercial 
Travelers, 277 Mo. 678, 213 SW 429. 

59. Ala.—Georgia Mut. Life In- 
dustrial Assoc. v. Scott, 170 Ala. 420, 
54 S 182. 

Ark.—Railway Mail 
Johnson, 140 Ark. 289; 215 SW 682. 

Cal—Walsh v. Cosumnes_ Tribe 
Nod 14h ORL js 08s Gal 496.440 
P 418. 

Colo.—United Commercial Travel- 
cys v. Boaz, 27 Colo. A. 423, 150 P 
822 [rev on other grounds 69 Colo. 
44, 168 P 1178]. 

‘TIll.—Hill v. Supreme Ruling F. M. 
Qjoheos  DIFEAT 2473 ; 

Ind.—Indianapolis Nat. Ben. Assoc. 
v. Grauman, 107 Ind. 288, 7 NE 233. 

Iowa.—Jenkins v. Hawkeye Com- 
mercial Men’s Assoc., 147 Iowa 113, 
124 NW 199, 30 LRANS 1181. 

Kan.—Harrison _v. Masonic Mut. 
Ben Soor59' Kan: 29) 51) P1893. 

Ky.—Brady v. Mutual Ben, Dept. 
OW Re Cy 216% Ky OL U7,ak 84 SW ielo4 be 

Mass. — Silberstein v. WVellerman, 
241 Mass. 80, 134 NE 395; Flynn v. 
Massachusetts Ben. Assoc., 152 Mass. 
288. 25 NB 716. 

Mich.—Larkin v. Modern Woodmen 
eee 163 Mich. 670, 127 NW 

Minn.—Fink v. Catholic Order of 
Foresters, 161 Minn. 70, 200 NW 809; 
Abramovitz v, National Council K. & 
L. S., 184 Minn. 302, 159 NW 624; 
Behlmer v, Grand Lodge A. O. U. W., 
109 Minn. 305, 1283 NW 1071, 26 
LRANS 305. 

Miss.—Eminent Household C. W. 
v. Wicker, 116 Miss. 211, 76 S 634. 

Mo.—Allman y. Order of United 
Commercial Travelers, 277 Mo. 678, 
213 SW 429. 

Nebr.—Mitchell v. Brotherhood of 


Assoc. Ns 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ance,°° or the circumstances are such as to excuse 
Reasonable compliance, however, 
is all that is necessary,®? and officers of the society 
have no power to require proofs to be made in a 
manner not required by the by-laws.°? 


noncompliance.®? 


Cause of death or injury. A 


““proofs of death,’’*4 or ‘‘satisfactory proof of 
death,’’®> does not impose on the beneficiary the 
duty to give information as to the cause of death, 
although there is implied authority to the con- 
trary.°° But where an accident certificate requires 
due notice of the ‘‘accident’’ to be given within 
a certain time, notice must be given, not only of 
the injury, but of the cause thereof.°” 

Certificate of member as to sickness. A provision 
of the by-laws that a member demanding sick bene- 


Locomotive Firemen, etc., 103 Nebr. 
791, 174 NW 422. 

N. Y.—Hammill v. Order of United 
Commercial Travelers, 178 App. Div. 
338, 164 NYS 815. 

N. C.—Page v. National Council J. 
mip ee A. M., 153 N. C. 404, 69 SE 

Oh.—Gibbs vy. United Commercial 
Travelers, 14 Oh. A. 439. 

Pa.—Lucas vy. Thompson, 146 Pa. 
SD, ae AL OZ, 

Tex.—Sovereign Camp W. O. W. 
v. Boden, (Civ. A.) 286 SW 330. 

W. Va.—Schwarzbach v. Ohio Val- 
ley Protective Union, 25 W. Va. 622, 
52 AmR 227. 

Wis.—Hart v. Fraternal Alliance, 
108 Wis. 490, 84 NW 851. 

Ont.—McCuaig v. Independent Or- 
der of Foresters, 19 Ont. L. 613, 14 
OntWR 935. 

[a] Rule applied.—A sick member 
who is visited by the relief commit- 
tee, and declines to be reported as 
sick, and further declares he is not 
entitled to benefits, cannot, years 
afterward, without any change in his 
condition, recover arrearages of 
weekly benefits for all that time; 
and much less, when he has made 
no such claim, can his representa- 
tives do so after his death. Lucas 
v. Thompson, 146 Pa. 315, 23 A 321. 

[b] A death certificate must be 
furnished under the rules of some 
societies. Spadoni v. National Sla- 
vonic Soc., 15 Pa. Dist. 124. 

{e] Provision for forfeiture of 
benefit if parties, legally entitled 
thereto, fail to make application in 
writing to a specified tribunal of the 
order within one year after the 
death of the member, makes such 
application a condition precedent to 
recovery. Fink v. Catholic Order of 
Foresters, 161 Minn. 70, 200 NW 


809. 

{[d] Absent or traveling members 
claiming sick benefits.—(1) Under 
the provisions of the by-laws that no 
sick benefits shall be granted to 
“resident brothers’ for more than a 
week prior to application therefor, 
and that an ‘‘absent brother” claim- 
ing benefits must send a statement 
of his case attested by the sachem 
of a tribe near the place where he 
may be, one out of the jurisdiction 
of the tribe or lodge to which he 
belongs is an “absent brother” with- 
out regard to the place of his legal 
residence. Walsh v. Cosumnes Tribe 
Now 14 T (O.-Ro-M.; 108 Cal. 496," 41 
P 418. (2) And a member who failed 
to comply with a by-law providing 
that a member leaving his usual 
place of residence shall be entitled to 
sick benefits, provided he procures 
a traveling card and presents it to 
the branch lodge where he may be 
sojourning, and requests such lodge 
officially to notify the association of 
his illness, cannot maintain an action 
for sick benefits. Markowitz vv. 
Joseph Eckert Lodge No. 82 I. O. B. 
A., 30 Mise. 764, 61 NYS 874. 

‘ fe] Failure to furnish proofs of 
disability does not affect the right to 
death benefits for death resulting 
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requirement of 
family.®° 


from the disability, where notice of 
death was promptiy furnished. Rail- 
way Mail Assoc. vy. Johnson, 140 Ark. 
289, 215 SW 682, 

{f] Statement of ultimate facts 
sufficient.—The constitution of a so- 
eiety requiring a statement of the 
facts on which the claim for a death 
benefit was based did not require a 
statement of the subsidiary facts on 
which the claim of dependency on 
deceased member was based, or re- 
quire a statement of the facts in de- 
tail, or a full disclosure of the cir- 
cumstanees under which the claim 
had arisen, or of the evidence sup- 
porting the claim and affidavits dis- 
closing the ultimate facts of depend- 
ency, plaintiff’s relationship to de- 
ceased member, and her claim that 
she was entitled to the payment of 
the death benefit, were sufficient. 
Silberstein v. Vellerman, 241 Mass. 
80, 134 NE 395. 

[gs] Requirement of “positive 
proof” of death means proof as 
positive as circumstances reasonably 
afford, and positive enough to satisfy 
the judgment of reasonable men. 
Mitchell vy. Brotherhood of Locomo- 
tive Firemen, etc., 103 Nebr. 791, 174 
NW 422 (production of body of de- 
ceased not essential). 

{h] X-ray photograph required.— 
Eminent Household C. W. v. Hewitt, 
122 Ark. 480, 184 SW 52; Eminent 
Household C. W. v. Wicker, 116 Miss. 
211,.76 S 634. 

[i] Compliance held sufficient.— 
(1) Where an association divided its 
members into divisions, each policy 
holder being payable out of the divi- 
sion-in which he held his policy, and 
insured had policies in two divisions, 
proof of his death in one of the divi- 
sions was sufficient. Georgia Mut. 
Life Industrial Assoc, v. Scott, 170 
Ala. 420, 54 S 182. (2) The provi- 
sions of a benefit certificate, requir- 
ing “affirmative proof” of death as 
the proximate result of external, vio- 
lent, and accidental means, meant 
such evidence of the truth of the 
matters asserted as tended to estab- 
lish them, regardless of its charac- 
ter, so as to show prima facie that 
death occurred, and that it resulted 
from the cause stated. Jenkins v. 
Hawkeye Commercial Men’s Assoc., 
147 Iowa 113, 124 NW 199, 30 LRANS 
1181. (3) A provision requiring no- 
tice of any injury, sickness, or death 
for which claim is made under the 
policy to be given in writing within 
ten days from the date of such in- 
jury, sickness, or death, was com- 
plied with in the case of a claim 
for death by the inclusion of the 
required information in the notice 
and proofs of death, although no 
separate notice of the sickness pre- 
ceding the death was given. Shuler 
v. American Benev. Assoc,, 132 Mo, 
A. 128, 111 SW 618. (4) A provi- 
sion that notice of accident be given 
within ten days and notice of death 
ten days after death, “which death 
notice shall be in addition to the 
notice of the accident,’ is complied 
with where death notice is duly 
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fits shall first present his own certificate setting 
forth the date, character, and cause of the sickness 
must be complied with;®* but if he is in a feeble 
condition he need not make out and sign the certifi- 
cate personally, it being sufficient if this is done 
for him by his physician, nurse, or a member of his 


Physician’s certificate duly authenticated’® and 
approved" 1s commonly required to be furnished; 
and in the case of a sick member claiming benefits, 
weekly certificates are sometimes required.” 
requirements are reasonable,’* but substantial com- 
pliance therewith is sufficient.** Where a certificate 
provides for payment within a certain time after 
satisfactory proof of death, and another clause re- 
quires that satisfactory proof of death shall be 


Such 


given, although no notice was given 
by the member ten days. after ac- 
cident. Hammill v. Order of United 
Commercial Travelers, 178 -App. Div. 
338, 164 NYS 815; Gibbs v. United 
Commercial Travelers, 14 Oh. A. 439. 


60. See infra § 187. 
61. See infra § 185. 
62.. Woodmen Acc. Assoc. y. Pratt, 


62 Nebr. 673, 87 NW 546, 89 AmSR 
777, 55 LRA 291; Haskew v. Knights 
of Modern Maccabees, 58 Okl. 294, 
159 P 493. , 

63. Haskew v. Knights of Modern 
Maccabees, supra. 

64. Queatham v. Modern Wood- 
men of America, 148 Mo. A. 33, 127 


SW 651. 

65. Buffalo Loan, etc. Co. v. 
Knights Templar, ete, Mut. Aid 
Assoc., 126 N.~ Y. 450, 27 NE 942, 
22 AmSR 839. 

66. Knights Templar, etc., Life 


Indemn, Co. v. Crayton, 209 Ill. 550, 
70 NE 1066 [aff 110 Ill, A. 648] (a 
stipulation that claimant shall make 
satisfactory proof of death does not 
mean that such proof shall be made 
as shall in all cases satisfy insurer 
of the cause of death, but insurer is 
entitled only to reasonable proof of 
the fact of death and to reasonable 
proof of the cause of death). 


67. Simons vy. Iowa State Travel- 
ing Men’s Assoc., 102 Iowa 267, 71 
NW 254. 


68. Myers v. Alta Friendly Soc., 
29 Pa. Super. 492. 


69. Myers v. Alta Friendly Soc., 
supra. ; 

70. Mutual Aid, etc., Soc. v. Monti, 
59 N. J. L. 341, 36 A 666; Metzger 


v. Cecilia Musical Ben. Assoc., 35 Pa. 
Super. 220. 

[a] Sufficiency of authentication. 
—A certificate signed by a doctor 
and the mayor of a foreign city, with 
the testimony of plaintiff that he 
saw them sign it, is a sufficient com- 
pliance with articles requiring a 
medical certificate signed or authen- 
ticated by the legal authorities. Mu- 
tual Aid, etc., Soc. v. Monti, 59 N. J. 
L, 341, 36 A 666. 

71. McVoy v. Keller, 36 Misc. 803, 
T4 NYS 842. 

fa] Thus, where the by-laws pro- 
vided that the certificate of the at- 
tending physician stating the nature 
of the member’s illness should be ap- 
proved by the association’s physi- 
cian before sick benefits would be 
paid, benefits were properly rejected 
on a certificate not so approved, the 
refusal to approve it not being un- 
reasonable. McVoy vy. Keller, 36 
Mise. 8038, 74 NYS 842. ; 

72. Dolan v. Court Good Samari- 
tan), No..5,91.08 A.O}.O) sR L285 Mass: 
437; Myers v. Alta Friendly Soe, 
29 Pa. Super. 492. ; 

73. Harrington v. Workingmen’s 
Benhev. Assoc., 70 Ga. 340; Falcone 
v. Societa Sarti Italiani di Mutuo 
Soccorso, 30 Misc. 106, 61 NYS 873; 
Myers v. Alta Friendly Soc., 29 Pa. 
Super, 492. 

74 Dolan v. Court Good Samari- 
ey No. 5,910 A. O. O, F., 128 Mass. 
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furnished by sworn certificates of the attending 
physician and others, the society cannot require a 
certificate by a physician who had not attended the 
member for several years before his death.7> And 
a sick member cannot be deprived of benefits for 
failure to present a certificate by the society’s doc- 
tor, who refused to issue one, where the member 
elected, as authorized by the by-laws, to have the 
services of another doctor, by whom the certificate 
was issued.7* A member cannot maintain an ac- 
tion against a physician appointed by the society 
for willfully, maliciously, and wrongfully refusing 
to certify another physician’s bill for attendance 
during the member’s illness, as required by the so- 
ciety’s by-laws to enable the member to receive such 
benefits,’” since the member’s remedy is against the 
society, which cannot refuse to pay the benefits be- 
cause of its agent’s wrongful act.’§ 

‘‘Satisfactory’’ proofs of loss. A _ stipulation 
that claimant shall make ‘‘satisfactory proof’’ does 
‘not mean that such proof shall be made as shall 
in all cases satisfy the society, reasonable proof be- 
ing sufficient."? And where a policy provides for 
proofs of injury satisfactory to the board of direc- 
tors, the decision of the directors that the proofs 
are not satisfactory is not conclusive, the holder 
being required to furnish proofs satisfactory to 
them only when acting reasonably.®° <A certificate 
requiring ‘‘satisfactory proof of the death of the 
‘member, and of the identity and right of claimant 
and of the validity of the claim,’’ cannot reasonably 
be construed as requiring a showing as to the valid- 
ity of the certificate, or such a showing as reason- 
ably to satisfy the society’s officers that it has no 
good defense against the claim on the ground of 
misrepresentation; but proof of death and proof of 
claimant’s right to such benefit as is stipulated by 

75. Flynn vy. Massachusetts Ben, 86. 
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the certificate are the only requisites.** 

Presumption of death from absence.®* Where the 
beneficiary relies upon the member’s absence or 
disappearance as creating a presumption of death, 
the proof of loss is not required to go beyond show- 
ing such absence or disappearance as would raise 
the presumption.®* oat: 

Negativing defenses. That the proofs show facts 
of which the society might avail itself as a de- 
fense to an action on the certificate does not dero- 
gate from the sufficiency of the proofs or bar the 
bringing of an action.** So the holder of an acci- 
dent policy need not, in his proofs of injury, nega- 
tive his exposure to unnecessary danger, which, 
under the contract, would be a defense, the burden 
being on the society to prove such defense.®® 

Further or additional proofs. If the proofs of 
loss are insufficient the beneficiary may, it seems, 
furnish further proofs;*® and on the other hand 
the society may require him to do so.87 Where the 
terms of the contract make the filing of a claim 
for disability a condition precedent to benefits, no 
benefits for a disability continuing after the filing 
of such claim can be recovered without proof of 
the filing of an additional claini therefor.*® 

Notice of death given to a de facto officer of the 
society is notice to the society.®? 

Statutory provisions.°° A statute providing that 
no misrepresentations in the proofs of loss shall 
defeat the policy, unless made with an actual intent 
to deceive, or unless the matter misrepresented in- 
creases the risk of loss,®! has been held inapplica- 
ble to fraternal benefit societies.” 

[§ 184] b. Time of Giving Notice or Furnishing 
Proofs of Loss. Conditions as to the time within 
which notice or proofs of loss must be served must 
be complied with.°* Where no time is fixed for giv- 
Mo.—Allman v. Order of United 


Assoc., 152 Mass. 288, 25 NE 716. 


76. Cirullo v. Society Sons of Ca- 
labria, Inc., 257 Mass. 191, 153 NE 
532. 

77. Gleavy v. Walker, 22 R. I. 70, 
46 A 180. 

78. Gleavy v. Walker, supra. 

aon. uttalo .. Doan,’ etc. * (Con x. 


Knights Templar, etc., Mut. Aid As- 
soc.,, 126 N. Y. 450, 27 NE 942, 22 
AmSR 839. 

80. Noyes vy. 
ers’ Eastern Acc. Assoc., 
171, 76 NE 665, 

81. Lyon v. United Moderns, 148 
Cal. 470, 83 P 804, 113 AmSR, 291, 
4 LRANS 247, 7 AnnCas 672. 

82. As affecting time for giving 
notice or furnishing proofs of loss 
see infra § 184. 

Validity of provisions abrogating 
doctrine of presumption of death 
from absence see supra § 14. 

2. Richey v. Sovereign Camp W. 
O.. W., 184 Iowa 10, 168 NW: 276, 
LRA1918F 1116; Marshall v. Ancient 
Order United Workmen, 18 Ont. L. 
129, 13 OntWR 306 [dism app 12 Ont 


Commercial Travel- 
190 Mass. 


fora (allowing app 11 OntWR 
107 4 
[a] Ewidence held sufficient to 


support the presumption .of death 
from absence. Marshall v. Ancient 
Order United Workmen, 18 Ont. L. 
129,.13 OntWR 306 [dism app 12 
oeeva 153 (allowing app 11 OntWR 

i : 

Knowledge by local officer of mem- 
ber’s disappearance see supra note 
56. 

84. Lyon vy. United Moderns, 148 
Cal. 470, 83 P 804, 118 AmSR 291, 
4 LRANS 247, 7 AnnCas 672. 

85. Noyes v. Commercial Travel- 
lers’ Eastern Acc. Assoc., 190 Mass. 
171, 76 NE 665. 


v. Seed, 95 Ill. A, 48; Binder v. Na- 
tional Masonic Acc. Assoc., 127 lowa 
25, 102 NW 190. 

87... Buffalo =daoan,: ete, ..Co, evs 
Knights Templar, etc., Mut. Aid As- 
soc., 126 N, Y. 450, 27 NE. 942, 22 
AmSR 839.' See Tessmann y. Su- 
preme Commandery U. F., 103 Mich. 
185, 61 NW 261 (holding, however, 
that, where the laws of a. society 
provide that ‘further proof may be 
required if deemed necessary by the 
supreme commander,’ the society 
cannot demand further proof of loss, 
after the usual proof has been made, 
unless the supreme commander per- 
sonally ‘“‘deems’”’ it necessary). 

8s. American Home Circle vy. Eg- 
gers, 137.111. A, 595. 

89. Supreme Lodge B. S. K. & L. 
v. Matejowsky,, 190 Ill. 142, 60 NE 
101 [aff 92, Ill.,A. 385]. 

90. Statutory provisions as _ to 
ee of notice or proofs see infra 
91, Ala. Code (1907) § 4572. 

92. Supreme Ruler M. C. v. Dar- 
win, 201 Ala. 687, 79 S 259. 

93. U. S,— United Commercial 
Travelers v. Sain, 186 Fed, 271, 108 
CCA 317. 

Colo.—United Commercial Travel- 
ers y..Boaz, 27 .Colo, “A, 428,150 .P 
822 [rev on other grounds 69 Colo. 
44, 168 P 1178]. 


Ga.—United Benev. Soc. v. Free- 
man, 111 Ga. 355, 36 SH 764. 
Ill.— Knights Templars’, etc., Life 


Indemn. Co. vy. Crayton, 209 Ill. 550, 
70 NE 1066 [aff 110 Ill. A. 648]. 

Ky.—Brady v. Mutual Ben. Dept. 
O, R. C.,, 215 Ky. 177, 284 SW 1045. 

Minn.—Fink v. Catholic Order of 
Foresters, 161 Minn. 70, 200 NW 809; 
Grand v. North American Casualty 
Co., 88 Minn, 397, 93 NW 312. 


Commercial Travelers, 277 Mo. 678, 
213 SW 429, 

Nebr.—Kaneft v. Mutual Ben. 
Health, etc., Assoc., 102 Nebr. 87, 166 
NW 121. 

Pa.—Shoemaker vy. Lowhill Mut. 
Aid Assoc., 16 Pa. Dist. 1019. P 

[a] When time commences to run. 
—(1) Time for notice of accident 
does not begin to run until insured 
has reason to believe that his injury 
will constitute a claim under his cer- 
tificate. Kaneft v. Mutual. Ben. 
Health, etc., Assoc., 102 Nebr. 87, 166 
NW 121. (2) Under a provision that 
notice of sickness or disability shall 
be given within two weeks ‘after the 
same occurs,” the time must be com- 
puted from the inception of the sick- 
ness or. disability. Shoemaker  v. 
Lowhill Mut. Aid Assoc., 16 Pa. Dist. 
1019. (8) The conditions attached 
to a certificate provided that notice 
should be given to the society within 
ten days from the beginning of the 
illness on account of which benefits 
are claimed. Insured was taken ill 
twelve days before he gave notice, 
and on the day he became incapaci- 
tated to attend to his usual occupa- 
tion he served notice on the society 
which stated that the illness began 
on the twelfth day prior thereto, 
which notice was received within ten 
days of its date. It was held that 
the notice was sufficient, since the 
beginning of the illness within the 
terms of the certificate was the time 
when insured became incapacitated, 
and the notice was not void for the 
reason that it named an earlier date. 
Grant v. North American Casualty 
Co., 88 Minn. 397, 93 NW 312, 

{b] Provision requiring 


] notice 
within ten days is reasonable. 


All- 


'man v, Order of United Commercial 
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ing notice or furnishing proofs, a reasonable time 
is allowed,®* and a notice given within a reason- 
able time is also a sufficient compliance with the 
requirement of ‘‘immediate notice.’’®> A provision 
in a certificate that payment of the benefit will be 
made within a specified time after satisfactory 
proef of death does not mean that a failure to make 
proof within that time will operate as a forfeiture 
of the benefit.°® 

Presumption of death from absence.°’ Where a 
member disappears, proofs of death need not be 
presented until the presumption of death from seven 


years’ unexplained absence arises, there being no - 


proof without such presumption;** and where no 
time is fixed by the contract, the beneficiary has a 
reasonable time after such presumption arises in 
which to present his proofs.°® The fact that the 
beneficiary assumed that insured died within a 
year of his disappearance, and stopped paying as- 
sessments thereafter, did not waive his right to file 
proofs of death within a reasonable time after such 
proofs became available.+ 

Statutory provisions.? In some jurisdictions the 
Travelers, 
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is wholly for the governance of the 
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time for giving notice or furnishing proofs of loss 
is controlled by statute.® 

[§ 185] :c. Excuses for Noncompliance with Pro- 
visions as to Notice and Proof.t It has been held 
that the failure to comply with provisions of the 
contract of insurance or of the laws of the society 
with reference to notice and proofs of loss is ex- 
cused where compliance therewith is impossible.® 
On the other hand it has been held that failure to 
give notice is not excused by unforeseen ‘contingen- 


‘cies,® or because the requirement may seem unrea- 


sonable.’ In any event, the fact that it might be 
impossible in some cases of immediate death from 
accident to give the immediate notice required does 
not excuse failure to give it when it is possible.® 

Mistake in addressing a notice is no excuse for 
failure to give notice within the required time, in 
the absence of a showing of want of knowledge or 
means of knowledge of the proper address.® 

Refusal of member’s physician to furnish cer- 
tificate required by the by-laws of the society does 
not necessarily excuse the member from complying 
with the requirement; but such refusal in connec- 


ing void any stipulation limiting to 


277 Mo. 678, 213 SW 
429. 


[ec] Conditions construed.—United 
Commercial Travelers v. Sain, 186 
Fed. 271, 108 CCA 317; Odd Fellows’ 
Fraternal Acc., ete., Assoc. v. Earl, 
70 Fed. 16, 16 CCA 596 (ten days’ no- 
tice of an accident which did not im- 
mediately disable insured from pur- 
suing his occupation and did not, 
within such time, give rise to a claim 
for death benefit, was not a condi- 
tion precedent to an action). 

{[d] Sufficiency of compliance.—A 
provision that all claims shall be 
made within six months after in- 
sured’s death was sufficiently com- 
plied with by furnishing, within 
thirty days after death, proof of 
death, to which insurer made no ob- 
jection, together with a statement 
that the guardian of the beneficiaries 
was authorized to receive the full 
amount of the insurance. Knights 
Templars’, etc., Life Indemn, Co. v. 
Crayton, 209 Til. 550, 70 NE 1066 [aff 
110 Till. A. 648]. 

Excuses for delay see infra § 185. 

Waiver of delay see infra § 187. 

94. Harrison v. Masonic Mut. Ben. 
Soc., 59 Kan. 29, 51 P 893; Behlmer 
vy. Grand Lodge A, O. U. W., 109 
Minn. 305, 123 NW 1071, 26 LRANS 
305; Palmer v. Loyal Mystic Legion 
of America, 86 Nebr, 596, 126 NW 
285. 

[a] Thirty days held reasonable. 
—Palmer y. Loyal Mystic Legion of 
America, 86 Nebr. 596, 126 NW 285. 

[b] en years held unreasonable. 


—Harrison v. Masonic Mut. Ben. 
Soc:, 59 Kan, 29, 51 P 893. 
95. United Commercial Travelers 


v. Boaz, 27 Colo, A. 423, 150 P 822 
{rev on other grounds 69 Colo. 44, 
168 P 1178]; Young v. Railway Mail 
Assoc., 126 Mo, A. 325, 103 SW 557. 

[a] Illustration.—Where plaintiff 
suffered an accidental injury on 
April 29, but did not realize the seri- 
ousness thereof, or that it would pre- 
vent him from following his occupa- 
tion until May 1, whereupon he gave 
notice thereof under his accident 
policy on the succeeding day, such 
notice was given within a reasonable 
time, and constituted compliance 
with the provision of the policy re- 
quiring ‘immediate notice.” Young 
vy. Railway Mail Assoc., 126 Mo. A, 
325, 103 SW 557. 

96. Fraternal Aid Assoc. v. Pow- 
ers, 67 Kan. 420, 73 P 65; Palmer v. 
Loyal Mystic Legion of America, 86 
Nebr. 596, 126 NW 285.’ See Weisber 
vy. Erste Boruslawer, etc, Young 
Men’s Benev. Soc., 132 NYS 430 (a 
provision that “the money shall be 
paid at latest within three months 


society, and has no reference to the 
fees, for presenting a claim for bene- 
ts). 

97. Sufficiency of showing to sup- 
port presumption see supra § 183. 

Validity of provisions abrogating 
doctrine of presumption of death 
from absence see supra § 14. 

98. Benjamin v. District Grand 
Lodge No. 4 I. O. B. B., 171 Cal. 260, 
152 P 731; Eklund v. Supreme Coun- 
cil R. A., 152 Minn, 20, 187 NW 826; 
Behlmer y. Grand Lodge A. O. U. W., 
109 Minn. 305, 128 NW _ 1071, 26 
LRANS 305; Sovereign Camp W., O. 
pe v. Boden, (Tex. Civ. A.) 286 SW 

[a] One-year statute is inapplica- 
ble to an action based on the pre- 
sumption of death upon seven years’ 
absence. Supreme Lodge K. P. v 
Wilson, (Tex. Civ. A.) 204 SW 891. 

99. Behlmer y. Grand Lodge A. O. 
U. W., 109 Minn. 305, 123 NW 1071, 
26 LRANS 305; Sovereign Camp W. 
O. W. v. Boden, (Tex. Civ. A.) 286 
SW 330. 

[a] Statute of limitations is not 
the measure of time. Behlmer v. 
Grand Lodge A. O. U. W., 109 Minn. 
305, 123 NW 1071, 26 LRANS 305. 

[b] One year after presumption 
of death arises is a reasonable time. 
Eklund v. Supreme Council R. A., 152 
Minn. 20, 187 NW 826. 

1. Behlmer v. Grand Lodge A. O. 
U. W., 109 Minn, 305, 313, 123 NW 
1071, 26 LRANS 305, 

“Respondent was not restricted to 
the evidence available to her at the 
time she stopped making payments 
on the certificate, July 28, 1902, for 
the reason that, while such evidence 
seems to have Satisfied her that her 
husband was dead, yet there was 
then no known evidence by which his 
death could have been legally estab- 
lished. An attempted proof of his 
death before the expiration of the 
seven years would have been neces- 
sarily insufficient, a nullity. A party 
is not bound to do a useless thing.” 
Behlmer v. Grand Lodge A. O. U. W., 
supra. : 

2. Statutory provisions as to ef- 
fect of misrepresentations in proofs 
of loss see supra § 183. 

8. See statutory provisions. 

[a] In Iowa an association whose 
business it is to collect from its 
members a fixed membership fee, 
annual dues, and an assessment on 
the death or disability of a member 
in good standing, and which is re- 
quired to keep in its treasury a sum 
that cannot be reduced below a cer- 
tain amount, is a mutual assessment 
association within Code § 1820, mak- 


less than one year the time for giv- 
ing notice or proofs of death; and is 
not a benevolent association within 
§ 1798, exempting from the provi- 
sions of the chapter associations or- 


‘ganized solely for benevolent pur- 


poses, and composed wholly of-mem- 
bers of any one occupation, guild, etc, 
Connell v. Iowa State Traveling 
beter Assoc., 1389 Iowa 444, 116 NW 

_[b] In Texas (1) a statute pro- 
viding that any stipulation in a con- 
tract limiting the time for giving 
notice of a claim for damages to less 
than ninety days is void applies to 
fraternal benefit insurance contracts. 
Independent Order of Puritans v. 
Lockhart, (Civ. A.) 212 SW 559. (2) 
A requirement in a health certificate 
that- insured shall give notice of his 
claim within seven days after his 
disability accrues and within thirty 
days after recovery is void. Inde- 
pendent Order of Puritans v. Manley, 
(Civ. A.) 220 SW 647. 

4 Failure of society to furnish 
blanks as waiver or estoppel see 
infra § 187. 

5 Cal.— Benjamin vy. District 
Grand Lodge No. 4 I. O. B. B., 171 
Calee260 1628 P PH 78h. 

Ilowa.—Binder y. National Masonic 
a Assoc., 127 Iowa 25, 102 NW. 

Mich.—Reed_v. Loyal Protective 
Assoc,, 154 Mich. 161, 117 NW 600. 

Nebr.—Tomson vy. lowa State Trav- 
eling Men’s Assoc., 88 Nebr. 399, 129 
NW 529, 89 Nebr. 791, 132 NW 405. 

N. Y.—Ramell v. Duffy, 82. App. 
Div. 496, 81 NYS 600; Mannheimer v: 
Independent Order Ahawas Israel, 83 
Misc, 455, 145 NYS 74. 

Tex.—Supreme Lodge K, P. v. Wil- 
son, (Civ, A.) 204 SW 891. 

6. Hammill v. Order of United 
Commercial Travelers, 178 App. Div. 
338, 164 NYS 815, And see infra text 
and note 17. 

7. Hammill v. Order of United 
Commercial Travelers, supra. 

& Parrish v. Order of United 
Commercial Travelers, 232 Fed. 425, 
146 CCA 419. 

9. United Commercial Travelers 
v. Boaz, 27 Colo. A. 423; 150 P 822 
[rev on other grounds 69 Colo. 44, 
168 P 1178]. 

10. Audette v. L’Union St. Joseph, 
178 Mass. 113, 59 NE 668. 

{a] Illustration.—Where a by-law 
provided that no sick member should 
receive benefits without producing a 
sworn certificate of a physician, the 
fact that the physician who attended 
plaintiff’s intestate in his last sick- 
ness refused to give a sworn state- 
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tion with other facts may constitute a sufficient 
excuse. 

Compliance with requirement of an X-ray photo- 
graph as part of the proofs of disability is not 
excused because illness in the member’s family pre- 
vented him from having such photograph taken.” 

Disappearance of member. The fact that the 
beneficiary was unable to make actual proof of the 
member’s death in the manner specified’ in the pol- 
icy, by reason of the member’s disappearance, does 
not bar the right to recover.!® 

Physical or mental incapacity in general.4 The 
physical or mental incapacity of a member may or 
may not excuse failure to comply with the require- 
ments as to notice or proofs of loss, according to the 
circumstances of the particular case.5 Thus, 
where a member is accidentally injured so as to 
render him unconscious and thereafter cloud his 
mind so that he could not, within the time allowed, 
intelligently give notice of the accident, he will be 
excused from giving such notice while so disabled.*¢ 
Some courts, while repudiating the doctrine that 
impossibility of performance will excuse failure to 
comply with mandatory provisions of the contract, 
have held that such provisions should be read with 
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an implied exception saving the rights of the mem- 
ber from forfeiture where he is totally ineapaci- 
tated from acting.17 But incapacity is no excuse 
where the member could have procured another 
to send the notice for him.1% Likewise failure to 
give notice of an illness is not excused by the fact 
that the member was incapacitated from so doing 
by sudden illness, where, long before he recovered 
from the illness for which he seeks to recover bene- 
fits, he was able to, but did not, give notice.’ 
Insanity. Compliance with the requirement that 
a member claiming sick benefits must furnish a 
statement or application is not exeused by his in- 
sanity,2° especially where the laws of the society 
expressly provide for application by some one 1n 
the member’s behalf when he is personally imeapa- 
ble.21. On the other hand, it has been held that a 
requirement of written demand for allowance of 
benefits, and a physician’s certificate of disability, 
does not apply to benefits payable on the insanity 
of insured;*2 and the by-laws of some societies 
expressly provide that the requirement of notice of 
sickness or disability shall not be enforced against 
an insane member.?* ‘ 
[§ 186] d. Conclusiveness and Effect of State- 


[§§ 185-186 


ment because he had conscientious 
scruples against making an oath did 
not excuse plaintiff from complying 
with the by-law, and hence an ac- 
tion to recover benefits before secur- 
ing the certificate was premature. 
Audette v. L’Union St. Joseph, 178 
Mass. 113, 59 NE 668. 

Liability of physician for refusing 

to give certificate see supra § 183 
mote. 77, 

,,L1. Ramell v. Duffy, 82 App. Div. 
496, 81 NYS 600. 

_ [a]. Illustration. — Although the 
rules of a society provided that sick 
benefits would be allowed a member 
only from the day notice of sickness 
was received, accompanied by a doc- 
tor’s certificate, which should be re- 
newed every week, yet where a mem- 
ber had sent the notice and first cer- 
tificate, and, before any money was 
paid, filed a certificate covering the 
whole period of his sickness, -but 
was prevented from sending all the 
other required certificates by a re- 
fusal on the part of his physician to 
make them out, and of the society’s 
physician to furnish necessary 
blanks, he was not. precluded from 
asserting his claim for sick benefits 
for the full term on account of the 
failure to file certificates every week. 
Ramell v. Duffy, 82 App. Div. 496,81 
NYS 600. 

12. Eminent Household C. W. v. 
Wicker, 116 Miss. 211, 76 S 634. 

13. Mannheimer vy. Independent 
Order Ahawas Israel, 88 Misc. 455, 
458. 145 NYS 74. 

“The method of proof of death and 
the procedure which shall follow 
upon the filing of such proof is but 
a declaration as to what course shall 
be followed under ordinary circum- 
stances. The record proof is, where 
obtainable, to be regarded as the best 
evidence of death, which must be 
filed if such proof exists; but where, 
in the nature of things, such evi- 
dence cannot be obtained, then the 
power rests in a court of justice to 
accept such secondary proof as will 
establish the fact of death under 
rules of law recognized by judicial 
tribunals.” Mannheimer vy. Inde- 
pendent Order Ahawas Israel, supra. 

Extent of showing where member 
has been absent for a period sufficient 
to raise a presumption of death see 
supra § 183. 

Time for furnishing proofs of 
death of member who has disap- 
peared see supra § 184. 


14, Insanity as excuse see infra 
text and notes 20-23. 
Sale See infra text and notes 16- 
16. Tomson v. Iowa State Travel- 
ing Men’s Assoc., 88 Nebr. 399, 129 
NW 529,89 Nebr.:791,, 182) NW 405; 
Woodmen Acc. Assoc. vy. Pratt, 62 
Nebr. 673, 87 NW 546, 89 AmSR 777, 
55 LRA 291. 
17. Comstock vy. Fraternal Acc. 
Assoc., 116 Wis. 382, 98 NW 22. To 
same effect Reed v. Loyal Protective 


ra pg 154 Mich. # AGRO PT IN. 
600. 
[a] Rule discussed.— ‘It may 


safely be admitted that there is some 
conflict of authority as to whether, 
under any circumstances in a case 
like this, liability can survive failure 
to comply with the requirement as to 
notice. The overwhelming weight of 
authority, we may safely say, how- 
ever, is in favor of plaintiff's position. 
The reasoning of courts supporting 
conclusions in that regard are far 
from being harmonious or satisfac- 
tory. However, when the contract in 
question was made, the law was 
deemed so well settled that, notwith- 
standing the mandatory language of 
a policy requiring some act to be done 
as a condition precedent to the right 
to recover for a loss, it should be read 
with an exception saving the rights 
of the assured from forfeiture for a 
failure to comply therewith where he 
is totally incapacitated from acting 
in the matter, that we hold the par- 
ties here entered into the contract in 
contemplation thereof, and that lan- 
guage to that effect became a part of 
the instrument the same as if it were 
plainly embodied therein, though it 
violates the literal sense of the words 
used, and regardless of whether it 
can be, by general rules for judicial 
construction, found within the rea- 
sonable scope of such words. We 
place our decision of this case on the 
ground indicated, rather than upon 
the reasoning found, in general, in 
the opinions of the courts that have 
passed upon such matters. We do 
not feel justified in saying, as some 
courts have, that the contract must 
necessarily be held to mean some- 
thing different from the literal sense 
thereof, merely because otherwise the 
parties would be convicted of stipu- 
lating for an impossibility, or be- 
cause, otherwise, a great hardship 
would be inflicted upon the assured, 
or because forfeitures are not favored 


by courts and should not occur where 
any other result can be reached with- 
in the reasonable meaning of the con- 
tract, or because a contract should 
not be so construed as to stipulate 


for the performance of an act which , 


is impossible, or because an act of 
God excuses nonperformance of a 
contractual act. Parties may bind 
themselves by an agreement to per- 
form an act without guarding against 
conditions rendering compliance 
therewith impossible, if they see fit, 
or bind themselves by harsh provi- 
sions in a contract. ... It will not 
do in a case like this to ground a de- 
cision on the doctrine that language 
will not be so construed as to effect 
a forfeiture if that can be avoided, 
without going further and showing 
that it can be avoided by ascribing 
some meaning to the words involved 
which is within the reasonable scope 
thereof under the circumstances, or 
by a legitimate application of some 
rule of law.’’? Comstock vy. Fraternal 
Acc. Assoc., 116 Wis. 382, 385, 386, 93 
NW 22. 

[b] Notice within reasonable time. 
—Where failure to give notice within 
the time required is prevented by the 
member’s incapacity, his default will 
not bar recovery where he gives the 
notice within a reasonable time after 
his capacity is restored.- Comstock vy. 
Fraternal Acc. Assoc., 116 Wis. 382, 
93 NW 22, 

{c] Extension of time.—Where a 
policy provides that notice shall be 
given within a specified time, but that 
default may be excused by uncon- 
sciousness or disability, the time is 
extended where the member becomes 
unconscious or disabled before the ex- 
piration of the stipulated period, al- 
though he might have given notice 
immediately after the injury, before 
he became physically disabled. Ken- 
dall v. Travelers’ Protective Assoc., 
S7vOr 19s BUOO ne hee. 

18. United Benev. Soc. v. Freeman, 
111 Ga. 355, 36 SEH 764. 

19. Falcone v. Societa Sarti Itali- 
ana di Mutuo Soccorso, 30 Misc. 106, 
61 NYS 873. 


20. Walsh v. Cosumnes Tribe No. 
ri Oy (Reis) es eal 496-4 Gia 
418. \ 

21. McCuaig v. Independent Order 


of Foresters, 19 Ont. L. 6138, 14 Ont 


WR. 935. ‘ 

22. Krause v. Behler, 25: Pa. Dist. 
§66. 

23. Roos v. Muth, 175 Ill. A. 517. 


For later cases, developmeats and changes in the law see cumulative Annotations, same title, page and note number, 


‘that stated in the proofs.?9 


§ 186] 


ments in Proofs of Loss. Statements made in the 
proofs of loss as to the cause of the member’s death 
or the nature of his illness, although ordinarily 
admissible in evidence,?4 are not conclusive on the 
beneficiary in the trial of the case, and he may con- 
tradict them,?> in the absence of any facts creat- 
Ing an equitable estoppel,*® such as the fact that the 
society changed its position to its detriment in 
reliance on the statements;?* and this rule is espe- 
cially applicable where the contract does not re- 
quire a statement as to the cause of death.?* The 
negligence of the beneficiary in failing to read the 
proofs of loss before signing them will not estop 
her from assigning a different cause of death than 
In any event, the 
beneficiary must in some manner be identified with 
the proofs at the time they were taken before any 
estoppel can arise.*° Hence, a voluntary state- 
ment made by an officer of the society without the 
knowledge of the beneficiary is not conclusive as 
against the latter;*1 and the same rule applies to 
a copy of the verdict of a coroner’s jury, furnished 
by an agent of the society without the beneficiary’s 
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proofs of death presented to him by the society 
before the report of a physician, which was adopted 
in making up the proofs, was submitted, is not pre- 
cluded from denying the truth of such report.?? 

Statement by guardian of infant beneficiaries. 
The guardian of infant beneficiaries cannot bind 
his wards by admissions in the proofs of loss against 
their interests.4 So where the contract does not 
require claimant to furnish proof of the cause of 
death, an infant beneficiary is not bound by the ad- 
mission of his guardian, who, in furnishing proofs 
of death, voluntarily included the attending physi- 
cian’s certificate of the cause of death, which 
showed that insured died from one of the excepted 
causes.°° 

Construction of statements. Statements in the 
proofs of loss will be lberally construed in the 
beneficiary’s favor.*° 

Conflict between physician’s certificate and state- 
ments in proofs. The beneficiary is not concluded 
by the statement of a physician, forwarded with the 
proofs of death, as to the cause of death where such 
statement conflicts with the statements by the 


knowledge.?? 


24. See infra § 279. 

25. U. S.—Supreme Lodge K. P. v. 
Beek 8h. U.S: 49. 24- SCt 532 45. Et 
ero fate 94 edi = Todds 36a CCA 
« 4la.—Union Mut. Aid Assoc, v. 
Carroway, 201 Ala. 414, 78 S 792, 793 
[eit Cyc}. 

Ark.—Eminent Household C. W. v. 
Hewitt, 122 Ark. 480, 184 SW 52. 

Ill.—Knights Templars, etc., Life 
Indemn. Co. vy. Crayton, 209 Ill. 550, 
70 NE 1066 [aff 110 Ill. A. 648]; Su- 
preme Tent K. M. W. v. Stensland, 
206 Ill. 124, 68 NE 1098, 99 AmSR 
137 Patt “105 Ill. A. 267]:, «Modern 
Woodmen of America v. Davis, 184 
Ill. 236, 56 NE 300 [aff 84 Ill. A. 439]; 
Railway Pass., etce., Mut. Aid, etc., 
Assoc. v. Robinson, 147 Ill. 138, 35 NE 
168; Vail v. North American Union, 
TOP U1. AL 297, 

Iowa.—Michalek v. Modern Broth- 
erhood of America, 179 Iowa 33, 161 
NW 125. 

Mich,—Phillips v. U. S. Benevolent 
Soc. 1120" Michi: 142, <79 IN W_ 1. 

Minn.—Lockway v. Modern Wood- 
men of America, 121 Minn, 170, 141 
NW 1; Bentz v. Northwestern Aid 
Assoc., 40 Minn. 202, 41 NW 10387, 2 
LRA 784. 

Mo.—Zinke v. Knights of Macca- 
bees of World, 198 Mo. A. 399, 200 
SW 99; Queatham v. Modern Wood- 
men of America, 148 Mo, A. 338, 127 
SW 651. 

Nebr.—Smith y. Royal Highlanders, 
96 Nebr. 790, 148 NW. 952; Hart v. 
Knights of Maccabees of World, 83 
Nebr. 423, 119 NW 679. 

N. Y.—Boland v. Industrial Ben. 
Assoc., 74 Hun 385, 26 NYS 433. 

Or.—Robinson v. Knights & Ladies 
of Security, 88 Or. 516, 172 P 116. 

Wash. — Armstrong Vv. Modern 
Woodmen of America, 93 Wash. 352, 
160 P 946, 948, AnnCas1918H 263 [cit 
Cyc]. 

{a] MTlustration.— Where a cer- 
tificate provided that if death was 
due to delirium tremens it should be 
void, and the proofs furnished by the 
beneficiary stated that the cause of 
death was delirium tremens, such 
statements are not conclusive, and do 
not estop the beneficiary from show- 
ing they were made by mistake, and 
that insured died from some_ other 
cause. Lockway v. Modern Wood- 
men of America, 121 Minn. 170, 141 
NW 1. cess 

[b] Suicide.—(1) Beneficiaries are 
not concluded by statements in the 
proofs of death that the member 
came to his death by Suicide. Su- 
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So a beneficiary who signed the. 


] preme Lodge K. P. y. Beck, 181 U. S. 


49, 21 SCt 532,..45, Lin ed: 741; Home 
Ben. Assoc. v. Sargent, 142 U. S. 691, 
12:)SCt 332, 35 L. ed. 1160 [aff 35 Fed. 
711]; Zimmerman vy. Masonic Aid 
Assoc., 75 Fed. 236 [writ. of error 
dism 90 Fed. 832, 32 CCA 613]; Fer- 
rero v. National Council K. & L. S., 
309 Ill. 476, 141 NE 130; Michalek vy. 
Modern Brotherhood of America, 179 
Iowa, 33, 161. NW 125; Dickey v. Su- 
preme Tribe B. H., (Mo. A.) 253 SW 
417; Zinke v. Knights of Maccabees 
of World, 198 Mo. A. 399, 200 SW 99; 
Vormehr vy. Knights of Maccabees of 
World, 198 Mo. A. 276, 200 SW 76. 
(2) The fact that a widow, in signing 
proofs of loss, knew that they stated 
that insured met his death by suicide 
from strangulation, does not estop 
her from assigning a different cause 
of death at the trial, since such state- 
ments in the proofs were merely mat- 
ters of opinion. Supreme Tent K. M. 
WwW. v. Stensland, 206 Ill, 124, 68 NE 
aoeee 99 AmSR 1387 [aff 105 Ill. A. 
267]. 

[c] Statements as to nature of 
iliness.—Union Mut. Aid Assoc. Vv. 
Carroway, 201.Ala. 414, 78 S 792. 

[d] Conclusiveness of K-ray pho- 
tograph.—Under an accident certifi- 
cate, requiring insured to submit to 
examination by insurer’s physician 
and to furnish an X-ray photograph 
with proof of loss, insured is not con- 
eluded by the fact that the photo- 
graph did not show the _ fracture 


claimed. Eminent Household C. W. 
vy. Hewitt, 122 Ark. 480, 184 SW 
52 


{e] Erroneous diagnosis by physi- 
cian.—W here a member of a fraternal 
society furnished, proof of disability 
upon forms prescribed by the society, 
tending to show he was permanently 
disabled, his right to recover was 
not defeated because his physician 
erroneously diagnosed his affliction. 
Southern Woodmen vy. Davis, 124 Ark. 
518,, 1874,SW 638, 

26. See cases supra note 25; and 
infra note 27.' 

27. Supreme Lodge K. P. v. Beck, 
181:U. S.. 49; 21 SCt 532, 45 L. ed. 741 
{aff 94 Fed. 751, 36 CCA 467]; Home 
Ben. Assoc. v. Sargent, 142 U. S. 691, 
12 SCt. 332, 35.L. ed. 1160. Laff.35 Med. 
711]; Union Mut. Aid Assoc. v. Car- 
roway, 201 Ala. 414, 78 S 792, 794 
[cit Cyc]; Supreme Tent K. M. W. v. 
Stensland, 206 Ill, 124, 68 NH 1098, 
99 AmSR 137 [aff 105 Ill. A. 267]; 
Modern Woodmen of America vy. 
Davis, 184 Ill. 286, 56 NE 300 [aff 84 
Ill, A. 4389]. 


beneficiary in the proofs.°7 


[a] Statements in coroner’s ver- 
dict forming a part of proofs. Su- 
preme Lodge K.P. v. Beck, 181 U. S. 
49, 21 SCt, 532, 45.4L, ed. 7415 fafh 94 
Fed. 751, 36 CCA 467]; Zimmerman v. 
Masonic Aid Assoc., 75 Fed. 236 [writ 
Gee dism 90 Fed. 832, 32 CCA 


28. Day v. Mutual Ben. L. Ins. Co., 
8D. \C..5 98: Laff: 95 0. 7S. 380,24 tai fed. 
499]; Beckett v. Northwestern Ma- 
Sots Aid Assoc., 67 Minn. 298, 69 NW 

29. Supreme Tent K. M. W. v. 
Stensland, 206 Ill. 124, 68 NE 1098, 99 
AmSR 137 [aff 105 Ill. A. 267]. 

30, - Day v. Mutual Ben. L. Ins. Co., 
8 D. C. 598 [aff 95 U. S. 380, 24 L. ed. 
499]; Smith vy. Royal Highlanders, 96 
Nebr. 790, 148 NW 952; Moran vy. 
Knights of Columbus, 46 Utah 397, 
L5LEPS.3 53% 

31. Smith vy. Royal Highlanders, 
96 Nebr, 790, 148 NW 952. 

32. Krogh v. Modern Brotherhood 
of America, 153 Wis. 397, 141 NW 276, 
45 LRANS 404. 

33. McHenry v. Royal Neighbors 
GTancree: 211 Mo. A. 230, 242 SW 


34. Knights Templars’, ete., Life 
Indemn. Co. v. Crayton, 209 Ill. 550, 
70 NE 1066 [aff 110 Ill. A. 648]; 


Queatham vy. Modern Woodmen of 
America, 148 Mo. A, 38, 127 SW 651. 

85. Buffalo. Loan, ete, Co. v. 
Knights Templar, ete., Mut. Aid As- 
soc., 126 N. Y. 450, 27 NE 942, 22 
AmSR 839. 

86. Vail v. North American Union, 
191 Till. A, 297. See Waterstrow v. 
National Americans, 183 Ill. A. 82 
(proof of death stating that deceased 
was taken sick on or about a certain 
date, and that the cause is said to be 
cancer, does not state that deceased 
had cancer on such date). 

[a] Conclusiveness of physician’s 
affidavit.— Where the beneficiary, in 
making proofs of death, signed a 
form which contained the statement 
that the proofs had been executed at 
her special instance and request, and 
that the statements therein, which in- 
cluded a physician’s affidavit that in- 
sured died of alcoholism, were 
adopted by her and agreed to as the 
basis of the claim, the statement was 
mot to be construed as a waiver of 
claim, and an acknowledgment that 
the claim is void, but should be lib- 
erally construed in her favor. Vail 
pe erty American Union, 191 Ill. A. 

87. Holmes v. Protected Home 
Circle, 199 Mo. A. 528, 204 SW 202: 
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[§ 187] e. Estoppel and Waiver.*® 
society may waive compliance with conditions as 
to notice and proofs of loss or may by its conduct 
estop itself from objecting to noncompliance with 
A waiver may be shown by any 
action on the part of the society inconsistent with 
Thus, where the 
society sends blanks to the beneficiary for proofs 
of death, without notifying him that it intends to 
rely on his failure to send notice of death within 
the time required, it waives want of timely notice,** 
and this is true, even though the society’s consti- 
tution provides that the sending of blanks shall not 
constitute a waiver of any defense, and the blanks 
sent state that in sending the same the society does 
not waive any provision of the constitution, but ex- 


such éeonditions.®® 


insistence on such conditions.*° 


38. Affecting notice and proofs of 
loss under: 

Insurance contracts generally see In- 
surance §§ 672-694, 

Life insurance contracts generally see 
Life Insurance §§ 313-315. 
Estoppel of beneficiary to dispute 

statements in proofs of death see 

supra § 186. 

39... U: S.— United Commercial 
Travelers v. Sain, 186.Fed. 271, 108 
SCA S31: 

Ark.—Eminent Household C. W. v. 
Gaunt,.128 Ark. 626, 194 SW 700. 

Colo.—Boaz v. Order of Commercial 
‘Travelers, 69 Colo. 44, 168 P.1178. 

Conn.—Clark v. ‘Star of Hope 
Lodge No. 12 O. S. B., 81 Conn, 124, 
70 A 588. 

Ga.—United Benev. Soc. 
“man, 111 Ga. 355, 36 SE 764. 

Ill.— Grand Lodge B. L. F. v. Orrell, 
6 Ill. 208, 69 NE 68 [aff 97 Ill. A. 
246]. 

Mich.—Fillmore v. Great Camp K. 
M., 109 Mich. 13, 66 NW 675. 

Mo.—Allman v. Order of United 
Commercial Travelers, 277 Mo. 678, 
213 SW 429. 

Wis.—White v. Brotherhood of Lo- 
comotive Firemen, 165 Wis. 418, 162 
NW 441; Page v. Modern Woodmen 
of America, 162 Wis. 259, 156 NW 137, 
LRA1916F 438, AnnCasi918D 756. 

[a] TNiustration.— Where both par- 
ties treated the contract as valid up 
to the time of the commencement of 
the action, the society could not re- 
pudiate it, although proofs of death 
were not furnished. White v. Broth- 
erhood of Locomotive Firemen, 165 
Wis. 418, 162 NW 441. 

[b] .Zime for notice.—Provisions 
for notice of a death claim within a 
specified time after the member’s 
death are for the benefit of the so- 
ciety and- may be waived. United 
Commercial Travelers v. Sain, 186 
Fed, 271, 108 CCA 817; Boaz v. Order 
of Commercial Travelers, 69 Colo. 44, 
168 P 1178 [rev on other grounds 27 
Colo. A. 428, 150 P 822]. 

[ec] Acts not constituting waiver 
or estoppel.—(1) The collecting of 
evidence by a fraternal insurance as- 
sociation for its defense in an action 
on a certificate is no evidence of 
estoppel, or of waiver of the for- 
feiture for failure to give death no- 
tice. Allman v. Order of United Com- 
mercial Travelers, 277 Mo. 678, 213 
Sw 429. (2) The transmitting by an 
officer of a local branch to a bene- 
ficiary of a letter written such officer 
by the supreme surgeon of the asso- 
ciation, stating that the claim was 
being held in abeyance, where the let- 
ter was not intended for the bene- 
ficiary and did not cause her to take 
any step on the faith thereof, did not 
estop the association from asserting 
forfeiture of the certificate for fail- 
ure to give death notice. Allman vy. 
Order of United Commercial Travel- 
ers, supra. (3) A demand by the so- 
ciety for an autopsy on the body of a 
deceased member, pursuant to the 
right given it by its constitution, was 


v. Free- 
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A beneficial 


dice.*8 


no evidence of waiver of forfeiture 
for failure to give the death notice. 
Allman y. Order of United Commer- 
cial Travelers, supra. 

Authority of officers and agents see 
infra notes 55-59. 

40. Parsons v. Grand Lodge A. O. 
U. W., 108 Iowa 6, 78 NW 676; 
Walker v. Knights of’ Maccabees, 177 
Mo. A. 50, 163 SW 274; Sovereign 
Camp W. 0. W. vy.‘ Boden, (Tex. Civ. 
A.) 286 SW 330. And see cases infra 
note 41 et seq 

[a] Dlustrations.—(1) Where a 
society defended a suit on a certifi- 
eate on the ground of lack of proofs 
of loss and, after plaintiff had taken 
& voluntary nonsuit, furnished plain- 
tiff with blanks on which were made 
proofs of loss, such action consti- 
tuted a waiver of the failure of plain- 
tiff to make proofs of loss within the 
time limited. Walker v. Knights of 
Maccabees, 177 Mo. A. 50, 163 SW 
274. (2) A society which issues a 
eertificate providing that absence or 
disappearance shall not be sufficient 
evidence of death cannot assert 
laches in not presenting proofs of 
death within the period giving rise to 
a presumption of death. Sovereign 
Camp W. O. W. v. Boden, (Tex. Civ. 
A.) 286 SW 330. 

41. Boaz v. Order of Commercial 
Travelers, 69 Colo. 44, 168 P 1178 
[rev 27 Colo, A. 423, 150 P 822]. 

[a] Beason for rule.—‘‘The doc- 
trine of waiver is based upon the 
manifest injustice of permitting a 
party by his acts to mislead another, 
so that the latter is induced to as- 
sume the expense and labor of the 
trial of an issue tendered, and then 
be met with the plea that because of 
something done, or omitted to be 
done, of which the first party all the 
time had knowledge, such issue is 
wholly immaterial. The rule re- 
quires that a party intending to rely 
upon want of notice should, in fair- 
ness, so state, and thus leave the 
other party to pursue such a course 
as he may deem fit under the circum- 
stances. When nothing is said of 
breach of the condition as to notice, 
and blanks are furnished for proof of 
death, etc., the claimant under a pol- 
icy is entitled to infer that the ques- 
tion of payment is to be determined 
on its merits. Otherwise we must 
suppose that the insurer is permit- 
ting the claimant to ineur expenses 
for that which is of no value.” Boaz 
v. Order of Commercial Travelers, 69 
Colo, 44, 48, 168 P 1178. 

42. Boaz v. Order of Commercial 
Travelers, 69 Colo. 44, 168 P 1178 [rev 
27 Colo, A. 423, 150 P 822]. 

[a] Construction and effect of 
reservation.—‘‘The reservation that 
provisions in the constitution are not 
waived, is not notice that the insurer 
is acting in bad faith, in failing to 
state that it intends to defend on want 
of timely notice, though that may be 
only one of several defenses. This 
reservation must be construed in con- 
nection with all the circumstances 


pressly reserves the same.*? 
has been held that the mere sending of blanks con- 
taining an indorsement that in sending the same 
the society does not waive any provision of the con- 
stitution is not a waiver of failure to give notice 
of death within the required time, where the bene- 
ficiary merely filled out and sent in the blank, but 
went to no expense and was not misled to her preju- 
A mere offer to compromise an action on 
the certificate does not show waiver of forfeiture 
for failure to give notice of death.** 
Denial of liability on other grounds. 
society denies liability on the certificate on other 
grounds, it waives the failure to comply with the 
requirements as to notice and proofs of loss.** 
where the beneficiary relies on the member’s dis- 
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On the other hand it 


Where the 


So, 


surrounding it. If an inference of an 
intent to waive the presented notice 
may reasonably be drawn from the 
circumstances, including the indorse- 
ments on the blanks, that is suffi- 
cient. A reservation in terms so gen- 
eral does not necessarily negative an 
intent as to one of the many provi- 
sions of the constitution to which it 
may possibly apply; and, if the res- 
ervation is in conflict with the acts 
of the party, it will properly be re- 
garded as not showing an intent dif- 
ferent. from that evidenced by con- 
duct. The reservation in this case is 
general; the acts are specific; and 
they cannot be held to control.” Boaz 
v. Order of Commercial Travelers, 69 
Colo. 44, 48, 168 P 1178. 

43. Allman v. Order of United 
Commercial Travelers, 277 Mo. 678, 


213 SW 429. 

44 Allman v. Order of United 
Commercial Travelers, supra. 

. U. S.—Unsell v. Hartford L., 
ete., Ins. :Co., 32 -Fed. 443° ‘Laff 144 
UW. S439, 12 Sct 671, 36 L. ed. 496]; 
Lazensky Vv. Supreme Lodge K, H., 31 
Fed. 592, 24 Blatchf. 533. 

Ala. —Supreme Lodge K. P. v. Con- 
nelly, 185 Ala. 301, 64 S 362; Georgia 
Mut. Life Industrial Assoc. y. Scott, 
170 Ala. 420, 425, 54 S 182 [cit Cyel: 
Sovereign Camp ‘WwW. O. W. v. Dennis, 
17 Ala. A. 642, 87 S 616 [certiorari 
den 205 Ala, 316, 87 S 620]; District 
Grand Lodge No. 23 U. O. O. F. v. 
Hill, 3° Ala. A. 483, 57 S 147. 

Cal.—Millard v. Supreme Council 
A. L, H., 81-Cal. 340, 22 P 864. 

Colo.—Supreme Lodge a GRR = eee 1 
Davis, 26 Colo. 252, 58 P 595. 

D. C.—National Union v. Thomas, 
10 App. 277. 


Fla.—Sovereign Camp W. O. W. y. 
McDonald, 76 Fla. 599, 80 S 566. 
Tll. —Supreme Lodge O. M. P._v. 


Meister, 204 Ill. 527, 68 NE 454 [aff 
105 Tll, A. 471]; Metropolitan Safety 
Fund Acc, Assoc. v. Windover, 137 
Ill. 417, 27 NE 5388; Covenant Mut. 
Ben. Assoc. v. Spies, 114 Ill. 4638, 2 
NE 482; Supreme Lodge QO. M. Pe v. 
Zerulla, 99 Ill, A. 630. 

Ind.—-Union Fraternal League vy. 
Sweeney, 184 Ind. 378, 111 NE 305; 
Mutual Trust, etce., Co. v. Traveler’s 
Protective ‘Assoc., 57 Ind. A. 329, 104 
NE 880, (A.) 100 NE 451. 

Iowa. ’ “Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116; Matheson v. Iowa 
State Traveling Men’s Assoc., 180 
Iowa 1019, 164 NW 194: Gibson v. 
lowa Legion of Honor, 178 Iowa 1156, 
159 NW. 639; Werner v. Fraternal 
Bankers’ Reserve Soc., 172 Iowa 504, 
154 NW 778, AnnCas1918A 1005: ‘Arri- 
son vy. Supreme Council M. T., 129 
Towa 303, 105 NW 580; Binder y. Na- 
tional Masonic Acc, A&Ssoc., 127 Iowa 
25, 102 NW 190; Alexander v. Grand 
Lodge W . Wael © sige: 'W., 119 Iowa 519, 93 
NW 508; Parsons v. Grand Lodge A. 
Gary Ww. 108 Iowa 6, 78 NW 676. 

Kan. — Kansas Protective Union v. 
ee 36 Kan. 760, 14 P 275, 59 AmR 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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appearance as a presumption of death, the society 
waives the right to proofs of loss or the right to 
assert their insufficiency, where it takes the posi- 
tion that it is not liable until actual death is shown 
or payments are made for the term of life ex- 
But denial of lability made after the 
time for furnishing proofs has expired will not 
waive, or estop the society from relying on, a want 
of, or defects in, such proofs,** where the society 
has done nothing to lead to the delay or to estop 
Nor will a denial of lia- 
bility made after the institution of an action on 
the certificate amount to a waiver of proofs of 


pectancy.*® 


itself in any manner.‘ 


Ky.—Brady v. Mutual Ben. Dept. 
O.. R.C., 215 Ky. 177,284 Sw .1045. 

Me.—St. Clement v: L’Institut Jac- 
ques Cartier, 95 Me. 493, 50 A 376. 


Mich.—Phillips vy. U. S. Benevolent | 


Soc., 120 Mich. 142, 79 NW 1. 

Minn.—Marcus v. National Council 
K. & L. S., 127 Minn. 196, 149 NW 197. 

Mo.—Holman v. Modern Woodmen 
of America, (A.) 2438 SW 250; Fisher 
vy. Supreme Lodge K. & L. H., 190 Mo. 
A. 606, 176 SW 269; Walker v. 
Knights of Maccabees, 177 Mo. A. 50, 
163 SW 274; Norman v. Order of 
United Commercial Travelers, 163 Mo. 
A. 175, 145 SW 853; Meisenbach vy. 
Supreme Tent K. M. W., 140 Mo, A. 
76, 119 SW 514; Hays v. General As- 
sembly A. B. A., 127 Mo. A. 195, 104 
SW 1141; Weber v. Ancient Order of 
Pyramids, 104 Mo. A. 729, 78 SW 650; 
Winter v. Supreme Lodge K. P., 96 
Mo. A. 1, 69 SW 662. 

Nebr.—Garrison v. Modern Wood- 
men of America, 105 Nebr. 25, 178 
NW 842; Tomson v. Iowa State Trayv- 
eling Men’s Assoc., 88 Nebr. 399, 129 
NW 529. : 

N. Y.—Crogan v. Persion, 173 App. 
Div. 292,159 NYS 500 [aff 225 N. Y. 
653 mem, 121 NE 862 mem]; Hutchin- 
son vy. Supreme Tent K. M. W., 68 
Hun 355, 22 “NYS 801; Barrett v. 
Grand Lodge A. O. U. W., 63 Misc. 
429, 117 NYS 125; Baker v. New York 
State Mut. Ben. Assoc., 9 NYSt 653 
[aff 112 N. Y. 672 mem, 20 NE 416 
mem]; Payn vy. Mutual Relief Soc., 6 
NYSt 365, 17 AbbNCas 53, 2 HowPr 
NS. 220. ? 

Pa.—Jennings v. Grand Fraternity, 
67 Pa. Super. 139; Burbaker v. Del- 
inger, 17 LancLRev 217. 

Tex.—Hayes v. American Mut. Ben. 
Assoc., (Civ. A.) 283 SW 199; Grand 
Fraternity v. Mulkey, 62 Tex. Civ. A. 
147, 130 SW 242, 185 SW 582. 

Utah.—Moran v. Knights of Colum- 
bus, 46 Utah 397, 151 P 353; Daniher 
vy. Grand Lodge A. O. U. W., 10 Utah 
110, 37 P 245. 

[a] Dustrations.—(1) Where a 
society repudiated a contract with an 
insured and refused to receive a 
monthly assessment on the ground 
that he was not a member, the bene- 
ficiary of the policy was not obligated 
to make seasonable proof of the death 
of insured, as required by the policy, 
in order to recover thereon. Supreme 
Lodge K. P. v. Connelly, 185 Ala. 301, 
64 S 362. (2) Where insurer denied 
all liability on a certificate on the 
ground of fraud, it waived the right 
to insist on proofs of death in accord- 
ance with the policy. Union Fra- 
ternal League v. Sweeney, 184 Ind. 
378, 111 NE 305. (3) Where a claim 


was rejected on the ground that in-, 


surer committed suicide, there was a 
waiver of defects in the proofs of 
death. Mutual Trust, ete., Co. v. 
Travelers’ Protective Assoc., 57 Ind. 
A. 329, 104 NH 880, (A.) 100 NE 451. 
(4) Where a society denied liawility 
on a certificate on the ground that 
there was never any membership, it 
was not essential to show that proof 
of death had been made. Fisher v. 
Supreme Lodge K. & L. H., 190 Mo. A. 
606, 176 SW 269. 

Where a society by a resolu- 
tion suspends payment of benefits for 
a certain time and denies the right 
of members to apply for the same, it 
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loss.49 


nish blanks. 


thereby waives the necessity of giv- 
ing notice of claims for benefits, even 
though the resolution be invalid. Mc- 
Vey v. St. Patrick’s Ben. Soc., 36 Leg 
Int (Pas) 516-7: j 

46. lowa.— Richey v. Sovereign 
Camp W. O, W., 184 lowa 10, 168 NW 
276, LRAI918F 1116, 

Mo.—Holman v. Modern Woodmen 
of America, (A.) 243 SW 250. 

Nebr.—Garrison v. Modern Wood- 
men of America, 105 Nebr. 25, 178 
NW _ 842. 

Wis.—Miller v. Sovereign Camp W. 
O. W., 140 Wis. 505, 122 NW 1126, 1338 
AmSR 1095, 28 LRANS 178. 

Ont.—Linke v. Canadian Order of 
Foresters, 33 Ont. L, 159, 7 OntWN 
795, 21 DomLR 741. 

47. Mutual Trust, etc., Co. v. Trav- 
elers’ Protective Assoc., 57 Ind. A. 
329, 104 NE 880, (A.) 100 NE 451; 
Hart v. Fraternal Alliance, 108 Wis. 
490, 84 NW 85. 

[a] Reason for rule.—‘‘There can 
be no doubt about the general propo- 
sition that a denial of liability by an 
insurance company may operate as a 
waiver of defects in proofs of loss or 
excuse the failure to furnish any 
proofs whatever. But, to have that 
effect, the current of authority is that 
there must be shown some act or dec- 
laration by the company during the 
currency of the time within which 
the beneficiaries were required to act, 
from which they might reasonably 
infer that the insurer did not intend 
to rely upon failure to so furnish 
proper proofs. ... This doctrine of 
waiver is only another name for the 
doctrine of estoppel. It cannot be 
invoked unless the conduct of the 
company has been such as to induce 
action or to prevent action in reliance 
upon it, where it would operate as a 
fraud upon the other party if it 
should be allowed to disavow its con- 
duct and enforce the conditions. ... 
The denial of liability in this case on 
the ground stated was made after the 
plaintiffs were in default, and could 
not in any way have influenced their 
action with respect to furnishing 
proofs of death.” Hart v. Fraternal 
Alliance, 108- Wis. 490, 496, 84 NW 
851. 

48. Boren v. Brotherhood of R. 
Trainmen, 145 Mo. A. 136, 129 SW 491. 

49. Abramovitz v. National Coun- 
cil K. & L. S., 1384 Minn. 302, 159 NW 
624. 

[a] Denial in answer is insuffi- 
cient. Abramovitz -v, National Coun- 
cil K. & L. S., 184 Minn. 302, 159 NW 
624. 

50. Ill.—Grand Lodge B. lL. F. v. 
Orrell, 206 Tll. 208, 69 NE 68 [aff 97 
Till. A. 246]; Saul v. Supreme Court 
D. CG, 172 Ill. A. 272; National Ma- 
sonic Ace, Assoc. v. Seed, 95-011 A: 
43; Grand Lodge I. O. M. A. v. Bester- 
field, 37 Ill. A. 522. 

Iowa.—Carpenter v. Modern Wood- 
men of America, 160 Towa 602, 142 
NW 411. 

Mo.—Young v. Railway Mail As- 
soc., 126 Mo. A) 325, 103 SW 557. 

Nebr.—Mitchell v. Brotherhood of 
Locomotive Firemen, etc., 103 Nebr. 
791, 174 NW 422. 

Pa.—Stambler v. Order of Pente, 
159 Pa. 492, 28 A 301. 

[a] Reason for rule.—Objection to 
insufficiency of notice or proof of loss 
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Retention of notice or proofs without objection. 
Where the society accepts and retains the notice or 
proofs of loss without making objection to the suffi- 
ciency thereof,®*° except to make additional demands 
which it has no authority to make,*! it waives ob- 
jections thereto. 
on a specific ground waives strict compliance with 
the requirements in other respects.°? 

Neglect or wrongful act of officers; refusal to fur- 
If the failure to comply with condi- 
tions as to notice or proofs of loss is due to the 
neglect or wrongful act of the society’s officers,°* 


And an objection to the proofs 


should be given in order that claim- 
ant may have an opportunity of cor- 
recting the same. Anything short of 
that would be a departure frqgm the 
principles of good faith and fair deal- 
ing which should always characterize 
the conduct of beneficial associations 
toward their own members. While 
such associations are in some re- 
spects unlike insurance companies, 
there is every reason for holding 
them to the rule applicable to notice 
and proofs of loss under ordinary in- 
surance policies. Ags stated in Gould 
v. Dwelling-House Ins. Co., 134 Pa. 
570, 588, 19 A 793, 19 AmSR 717, that 
rule is: “‘If the insured, in good 
faith, and within the stipulated time, 
does what he plainly intends as a 
compliance with the requirements of 
his policy, good faith equally requires 
that the company should promptly 
notify him of their objections, so as 
to give him the opportunity to obvi- 
ate them; and mere silence may so 
mislead him, to his disadvantage, to 
suppose the company satisfied, as to 
be of itself sufficient evidence of 
waiver.’ The good faith of the plain- 
tiff and the meritorious character of 
her claim are clearly shown by the 
testimony in this case.’ Stambler v. 
Order of Pente, 159 Pa, 492, 494, 28 
AL 3015 

[b] Want of timely notice. — 
Where, after a member had given 
notice of his injury, the society ac- 
cepted proofs of loss, made no objec- 
tion that the notice was not given in 
time, and the president of the local 
branch of the society recommended 
payment of the claim subject to a 
stipulation, the society either ac- 
cepted the notice as sufficient or 
waived the time of giving it. Young 
v. Railway Mail Assoc., 126 Mo, A. 
325, 1038 SW 557. 

51. Haskew v. Knights of Modern 
Maccabees, 58 Okl, 294, 159 P 493. 

52. Mitchell v. Brotherhood of Lo- 
comotive Firemen, etc., 103 Nebr. 791, 
174 NW 422. 

[a] MTiustration.—Where proofs of 
death furnished did not strictly con- 
form to its by-laws, and no objection 
was made to the form of proof, and 
claimant was informed that payment 
could not be made without positive 
proof of death, on which payment 
would be immediately made, strict 
conformity of proof was waived, and 
the only thing necessary to establish 
liability was ‘positive proof of 
death.’”’ Mitchell v. Brotherhood of 
Locomotive Firemen, ete,, 103 Nebr. 
791, 174 NW 422. 

53. Ill.—Order of Chosen Friends 
vy. Austerlitz,:.75 Ill. A. .74 

Ind.— Supreme Tent K. M. W. v. 
Ethridge, 48 Ind. A. 475, 87 NE 1049. 

Minn. — Rosenstein v. Court of 
Honor, 122 Minn. 310, 142 NW 331; 
Kelly v. Ancient Order of Hibernians 
L. Ins, Fund, 113 Miyn. 355, 129 NW 
846; Young v. Grand Council A. O. A., 
63 Minn. 506, 65 NW 933. 

R. I.—Gleavy v. Walker, 22 R. I. 70, 
46 A 180 [cit Supreme Sitting O. I. H. 
v. Stein, 120 Ind.\270, 22 NE 136]. 

Wis.—White v. Brotherhood of Lo-- 
comotive Firemen, 165 Wis, 418, 162 
NW 441. 

Effect of failure of local lodge to 
eee proofs of death see supra. 
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as where they wrongfully refuse to furnish the nec- 
essary blanks to the member or his beneficiary,** 
the society cannot take advantage thereof. 
Authority of officers and agents.°° 
cer of the society has power to determine whether 
proofs of loss are sufficient, he has authority to 
waive presentation of such proofs.° 
hand it has been held that an officer of a subordi- 
nate or local body, charged with the duty of pro- 
viding blanks for proofs of death, has no authority 
to waive such proofs by a denial of liability.°7 
A provision of the society’s constitution, consti- 
tuting a part of the contract of insurance, that no 
officer or agent of a subordinate body shall have 
the power to waive any of the provisions of the 
constitution, is valid,®* and apples to waiver of no- 


tice or proofs of loss.°? 


54. Ark —Hminent Household C. 
W.v. Gaunt, 128 Ark. 626, 194 SW 700. 
Ill.—National Masonic Acc, Assoc. 
yv. Seed, 95 Ill. A. 43; Order of Chosen 
Friends vy. Austerlitz, 75 Ill, A. 74; 
Supreme Lodge, etc., K. H. v. Gold- 
berger, 72 Ill. A. 320 [rev on other 

grounds 175 Ill. 19,.51 NE 647]. 
Iowa.—Parsons v. Grand Lodge A. 

O. U. W., 108 Iowa 6, 78 NW 676. . 
Kan.—Ancient Order of Pyramids 

vy. Drake, 66 Kan. 538, 72 P 239. 
Minn.—Rosenstein v. Court of 

Honor, 122 Minn. 310, 142 NW 331. 
Mo.—Winter vy. Supreme Lodge K. 

P., 96 Mo. A. 1, 69 SW 662. 

N. Y.—Crogan y. Persion, 173 App. 
Div. 292, 159 NYS 500 [aff 225 N. Y. 
653 mem, 121 NE 862 mem]; Ramell 
v. Duffy, 82 App. Div. 496, 81 NYS 
600; McClure v. Supreme Lodge K. H., 
41 App. Div. 131, 59 NYS 764; Hutch- 
inson v. Supreme Tent K. M. W., 68 
Hun 355, 22 NYS 801; Baker v. New 
York State Mut. Ben. Assoc., 9 NYSt 
653 [aff 112 N. Y. 672 mem, 20 NE 416 
mem]; Payn v. Mutual Relief Soc., 6 
NYSt 365, 17 AbbNCas 53, 2 HowPr 
NS 220. 

Wis.—Page v. Modern Woodmen of 
America, 162 Wis. 259, 156 NW 137, 
LRA1916F 438, AnnCas1918D 756. 

{a] Rule applied.—(1) Where one 
of the by-laws of a society provided 
that “proof of death shall be made on 
blanks furnished by the society, with 
the seal of the lodge to which the 
member belongs, or of the nearest 
lodge to the deceased,” it was held 
that, on refusal of the society to fur- 
nish blanks, proof of death might be 
made without them, and without the 
seal of the society. Gellatly v. Odd 
Fellows’ Mut. Ben. Soc., 27 Minn. 215, 
216, 6 NW 627. (2) Where a society 
refused to furnish its forms for proof 
of death to plaintiff, it waived the re- 
quirement of its policy that such 
proofs be made on blanks furnished 
by it.© Page v. Modern Woodmen of 
America, 162 Wis. 259, 156 NW 1387, 
LRA1916F 438, AnnCas1918D 756. 

[b] The supreme body, in declin- 
ing to furnish the necessary blanks, 
casts on the subordinate lodge the 
burden of supplying the required 
proofs, and in effect relieves the bene- 
ficiary of all obligation in the matter. 
Supreme Lodge, etc., K. H, v. Gold- 
berger, 72 Ill. A. 320 [rev on other 
grounds 175 Ill. 19, 51 NE 647]. 

55. Generally see supra § 11. 

Powers of officers or agents as to 
estoppel or waiver: 

Generally see supra § 16. 

With reference to right to avoid or 
forfeit contract for misrepresenta- 
tion or breach of warranty or con- 
dition see supra §§ 115-117. 

56. See cases infra this note. 

{a] Thus an officer whose duty it 
is, under the society’s constitution, to 
preside at all meetings, sign orders 
for the payment of money, and ‘see 
that justice is done to all parties,” is 
authorized to waive proofs of death. 


6 On the other 
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Where an offi- 


claims.®* 


[§§ 187-188 


[§ 188] 2. Adjustment of Loss.°° Provision may 
be, and sometimes is, made for an adjustment of 
claims for benefits in a tribunal established by the 
laws of the society,®! in which case resort cannot 
ordinarily be had to the courts by an action on 
the certificate unless the tribunal has passed on 
the claim;®2 and some authorities hold that the so- 
ciety may make the decision of the tribunal final.®? 
It has been,held, however, that the society cannot 
make its general medical examiner its constitutional 
tribunal for the final acceptance or rejection of 
The board of directors of the society may 
not arbitrarily and indefinitely postpone action on 
a claim so as to defeat the beneficiary’s right of 
action, although the by-law requiring the board to 
act on claims does not fix any time limit.® 


Waiver of fraud. Where a beneficiary submits 


Linke vy. Canadian Order of Foresters, 
33 Ont. L. 159, 7 OntWN 795, 21 Dom 
LR 741. 

[b] Grand recorder.—Where the 
finance committee of a mutual benefit 
association had authority to pass on 
proofs of death, but did so only when 
the proofs were submitted to it with 
the signature of the grand master 
and grand recorder, the grand re- 
corder had authority to waive proofs 
of death. Alexander vy. Grand Lodge 
A. O. U. W., 119 Iowa 519, 93 NW 508. 

[c] Local secretary who is the 
representative of the society in re- 
spect of payment of premiums and 
delivering blanks for proofs of death 
may waive such proofs. Winter v. 
Supreme Lodge K. P., 96 Mo, A. 1, 69 
SW_ 662. 

57. Love v. Modern Woodmen of 
America, 259 Ill. 102,,:102, NE 183, 6 
ALR 531 [rev 177 Ill. A. 76]. But see 
United Brotherhood of Carpenters, 
etc. v. Fortin, 107 Ill. A. 306 (holding 


that a local secretary charged with- 


the duty of receiving proofs of death 
prima facie has power to waive such 
proofs by refusing to recognize any 
liability on the part of his principal). 


58. Allman v. Order of United 
Commercial Travelers, 277 Mo. 678, 
213 SW 429. 

59. Allman v. Order of United 


Commercial Travelers, supra. 


60. Generally see Insurance §8§ 
695-702, 
Compromise and _ settlement of 


claim see infra §§ 202-204. 

61. Bishop v. Brotherhood of Lo- 
comotive Firemen, etc., 204 Mich. 605, 
171 NW 528; and cases infra this note, 

[a] Admissibility of evidence.—It 
is necessarily implied from the sub- 
mission of a claim to a tribunal of 
the association consisting of several 
hundred lay delegates that the only 
rule for the admission and exclusion 
of testimony is that of common fair- 
ness; and the fact that proof adduced 
before the tribunal consisted of ex 
parte affidavits is no ground for its 
disallowance at the instance of a 
beneficiary who himself used similar 
affidavits in presenting his evidence. 
Barker v. Great Hive L, M.-M., 135 
Mich. 499, 98 NW. 24. 

[b] Production and cross-exam- 
ination of witnesses.—(1) An objec- 
tion to the consideration of a physi- 
cian’s certificate by a tribunal of a 
beneficial association on the ground 
that the beneficiary had a right to 
cross-examine the writer thereof was 
not well taken where the beneficiary’s 
proofs were taken without affording 
the association the same right. Barker 
v. Great Hive L. 'M. M., 135 Mich. 499, 
98 NW 24. (2) So where proceedings 
were had before a tribunal of mem- 
bers of a benefit association to deter- 
mine a claim against it, and evidence 
was produced by _ affidavit only, 
neither party requesting that the wit- 
nesses be produced and sworn and 
examined orally, plaintiff could not 


object to an adverse finding on the 
ground that the witnesses were not 
so produced and examined. Derry v. 
Great Hive L. M. M., 1385 Mich. 494, 
98 NW. 23. 

[c] Failure of tribunal to have 
affidavits read.—A beneficiary was 
not deprived of the hearing to which 


he was entitled before the supreme. 


tribunal of the association» because 
such tribunal did not have the affi- 
davits and other proofs in reference 
to the claim read to it, but contented 
itself with listening to counsel’s 
statement, for it was his counsel’s 
duty properly to present the case, 
and counsel’s ignorance of the fact 
that the affidavits were accessible 
was not chargeable to the associa- 
tion. Barker vy. Great Hive L. M. M., 
135 Mich, 499, 97 NW 24. 

[d] Absence of counsel from trial. 
—The validity of the decision of the 
tribunal of a beneficial association on 
a claim presented to it by the bene- 
ficiary, after giving him a legal and 
fair hearing, cannot be affected by 
such irregularities as the absence of 
the beneficiary’s counsel at the time 
of the final determination of the 
claim, Barker vy. Great Hive L. M. 
M:, 135 Mich. 499, 98 NW 24. 

[e] Absence of claimant.—A by- 
law requiring an appea’ of a claim to 
the society's final tribunal as a condi- 
tion of the right to resort to the 
courts permits the filing of written 
evidence before such tribunal, and 
does not require claimant’s presence. 
Benza v. New Era Assoc., 323 Ill. 297, 
154 NE 129 [rev 288 Ill. A. 435]. 

{f] Error cured.—Where, on (a 
hearing of a claim against an asso- 
ciation before the association tri- 
bunal, its physician in argument re- 
ferred to hearsay statements of third 
persons, but the association’s attor- 
ney promptly told the members of the 
tribunal that they could not consider 
such statements, claimant was not 
prejudiced thereby. Derry v. Great 
Hive L, M. M., 185 Mich. 494, 98 NW 


[g] Right of appeal.—A constitu- 
tional provision that “from the pro- 
ceedings of a lodge in all matters of 
form required by the constitution and 
laws of the order, the minority or an 
accused member shall have the right 
of appeal to the district grand com- 
mittee,” does not allow an appeal 
from an order of the lodge to pay 
sick and funeral benefits. Matoon vy. 
Wentworth, 7 Oh. Dec. (Reprint) 639, 
4 CinecLBul 512. 

62. See infra § 207. 

63. See infra § 209. 

64. Bishop vy. Brotherhood of Lo- 
comotive Firemen, etc., 204 Mich. 605, 
171 NW 528. 

65. Larkin v. Modern Woodmen of 
America, 163 Mich. 670, 127 NW 786. 

[a] Board must act in good faith 
and within a reasonable time.— 
Larkin v, Modern Woodmen of Amer- 
ica, 163 Mich. 670, 127 NW 786. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ané note number, 


ie 


$§ 188-189] 


proofs to the trustees of the society and appeals 
from the retention of the claim, it constitutes a 
waiver of any fraud prior to the application.®® 

[§ 189] H. Persons Entitled to Proceeds®*’—1. 
Where No Beneficiary Is Designated by Member. 


66. Hoag v. Supreme 
134 Mich. 87, 95 NW 99 
67. Cross references: 
Persons designated as beneficiaries 
see supra §§ 135-167. 
Right to proceeds of: : 
Sue RA pce generally see Insurance 
7 8277.09 
Life insurance generally see Life 
: Insurance §§ 320-356. 
Rights of assignee of member or 
beneficiary see supra §§ 54-58. 
68. U. S—Smith v. Covenant Mut. 
Ben. Assoc., 24 Fed. 685. : 
Ala.—Mosaic Templars of America 
v. Raife, 21 Ala. A, 329, 110 S 66 [cer- 
tiorari den 215 Ala, 159,:110°S 674: 
Ark.—Runyan v. Runyan, 101 Ark. 
353,- 142 SW 519. 
Colo.—Mund vy. Rehaume, 51 Colo. 
129, 117 P 159, AnnCas1913A 1243. 
. Tll_—Columbian Circle v. Auslander, 
302 Ill. 603, 135 NE 53; Royal League 
v. Kolin, 169 Ill. A, 646; Starcke v. 
Plattduetsche Grot Gilde, 166 Ill. A. 
146; Supreme Lodge K. & L. H. v. 
Menkhausen, 106 Ill. A. 665 [aff 209 
Ill. 277, 70 NE 567, 101 AmMSR 239, 65 


Lodge I. C., 
6. 


LRA 508]. 

Kan.—Beeson v. Brotherhood of 
Locomotive Firemen, etc., 101 Kan. 
399, 166 P 466. 3 

Mass.— Makller v. Independent 


Workmen’s Circle of America, 255 
Mass. 252, 151 NE 69; Silberstein v. 
Vellerman, 241 Mass. 80, 134 NE 395. 
Mich.—Peet v. Great Camp K. M. 
W.,'83 Mich. 92, 47 NW _ 119. 
Minn.—Jewell v. Grand Lodge A. O. 
U. W., 41 Minn. 405, 43 NW 88. 


Miss.—Sykes v. Armstrong, 111 
Miss, 44, 71 S 262. 
N. Y.—Born v. Perkins, 173 App. 


Div. 214, 158 NYS 673 [aff 223 N. Y. 
605 mem, 119 NE 1031 mem]; Cullin 
v. Supreme Tent K. M. W., 77 Hun 6, 
28 NYS 276; Tierney v. Perkins, 179 
NYS 297. 

Oh.—Arthur v. Odd Fellows Ben. 
Assoc., 29 Oh. St. 557; Halle v. Grand 
Lodge No. 2 fF OO. BB 1 Oh. Cir. Ct: 
ING iso, 24 One Cir, Clo TET: 

Pa.—Bachman y. Rhoades, 74 Pa. 
Super. 281; House v. Northwestern L. 
Assur. Co., 10 Pa. Dist, 41. 

Porto Rico.—Cintron vy. El Zenit, 28 
Porto Rico 642. 

R. I.—Munroe v. Providence Perma- 
nent Firemen’s Relief Assoc., 19 R. I. 
491, 34 A 997. 

Tex.—Appleby v. Grand Lodge S. 


H., (Civ. A‘) 225-SW 588; Carr v. 
Grand Lodge U. B. F., (Civ. A.) 189 
SW 510; Grand Lodge C. K. P. v. 
Mackey, (Civ. A.) 104 SW _ 907. 


Va.—Whitehurst v. Whitehurst, 33 
War hoe, oH 801, 

Man.—In re Anderson, 16 Man. 177, 
3 WestLR 127. 

Ont.—Johnston v. Catholic Mut. 
Ben. Assoc., 24 Ont. A, 88; Babe v. 
Toronto Bd. of Trade, 30 Ont. 69. 

Que.—La_ Société des Artisans 
Canadiens-Francais v. Bourgault, 34 
Que. K. B. 408. 

[a] Tlustrations.—(1) A_ policy, 
providing that the proceeds should be 
paid “to the widow, heirs or such 
beneficiary as may be designated” by 
insured, required the entire amount 
of the policy to be payable to the 
classes named therein in the order 
named in the absence of a designation 
otherwise, so that the widow would 
be entitled to the proceeds of the pol- 
icy to the exclusion of insured’s chil- 
dren and heirs. Runyan v. Runyan, 
4101 Ark. 353, 142 Sw 519. (2) Where 
the certificate designated no bene- 
ficiary, benefits under the society’s 
constitution were, in caSe deceased 
left no widow or descendants, payable 
to his parents. The marriage of the 
member’s father to his own niece by 
the half blood was absolutely null 
an@ void without 'a divorce -under 
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the laws of Wisconsin, where the 
marriage was contracted; but by 
the laws of that state and of 
Minnesota, where the member was 
born, the issue of such marriage was 
legitimate. It was held, in view of 
the statute providing that all words, 
unless intended to be used in their 
technical sense, shouid be understood 
and construed according to the ap- 
proved and common usage of the lan- 
guage, that the word “parent” was a 
common word, and meant “he that be- 
gets,” “she that bears young,” ‘‘a fa- 
ther or a mother;’’ and hence that the 
father was entitled as the designated 
beneficiary. Mund v. Rehaume, 51 
Colo. 129, 117 P 159, AnnCas1913A 
1243. (8) A certificate by which the 
association agrees, on the member’s 
death, to levy an assessment and to 
pay the money thereby collected to 
his “devisees ... or in the event of 
their prior death, to the legal heir or 
devisees of the certificate-holder,” 
obliges the association, in case the 
member dies intestate, to levy an as- 
sessment and pay the proceeds to his 
heirs. Covenant Mut. Ben. Assoc. v. 
Sears, 114 Ill. 108, 112, 29 NE 480. 
(4) The constitution of a society pro- 
vided that on the death of a member 
the moneys payable under the certifi- 
cate Should be distributed in the fol- 
lowing order: “First. To the person 
designated by the deceased brother, 
provided such person is designated 
by name and is a person other than 
the deceased, having an insurable in- 
terest in the life of the deceased. 
Second. Where no such person is 
named, and in cases where the certifi- 
cate is payable to the deceased,” then 
to certain relatives. It was held that 
the relatives named in the second 
division took the fund whenever no 
beneficiary was designated, although 
the certificate was not payable to de- 
ceased. Jewell v. Grand Lodge A. O. 
U. W., 41-Minn. 405,.406, 43 NW 88. 
(5) A husband cannot take under a 
rule of the society providing that, on 
failure of the member to designate a 
beneficiary, the benefits are payable 
to the ‘widow.’ Herb v. Cigar 
Makers’ International Union, 24 Pa. 
Dist. 930. (6) Under a by-law pro- 
viding that, on the death of a mem- 
ber, the society will pay one thousand 
dollars to his “widow, child or chil- 
dren, parent or parents,” etc., in 
whole or in part, in such proportions 
to each as the same shall have been 
assigned and made payable by the 
member by written notice filed with 
the secretary prior to his decease, the 
association is liable, in the absence of 
any assignment filed by such member, 
to pay to the person designated in the 
order named the whole sums specified 
in the by-law, Munroe v. Providence 
Permanent Firemen’s Relief Assoc., 
OR, Te eo Ba A OO Gl) wT OVa ts 
(1911) art 4832, confining the pay- 
ment of benefits by fraternal socie- 
ties to the wife, husband, relatives by 
blood to the fourth degree, etc., the 
classes named are entitled to benefits 
in the order named, when there is no 
beneficiary designated. Appleby v. 
Grand Lodge S. H., (Tex. Civ. A.) 225 
SW 588. (8) The charter provided 
that on the decease of any member, 
“the fund to which his family is en- 
titled shall be paid as may be desig- 
nated in the application for member- 
ship, and this being rendered impos- 
sible, it shall go, first to the widow 
and infant children,’ and afterward 
in the order named. A member di- 
rected that the benefit should be paid 
as he might designate in his will, and 
he died intestate, leaving a widow but 
no infant children. It was held that 
the widow was entitled to the fund. 
Whitehurst v. Whitehurst, 83 Va. 153, 
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In case a member of a beneficial society fails to 
designate a beneficiary, the benefits are to be dis- 
tributed in the manner prescribed by the statute 
or the laws of the society or the certificate of mem- 
bership,®* and a liberal construction should be given 


1 SE 801. 

{b] Where the provisions of the 
society’s constitution and by-laws are 
not shown, and the member fails to 
designate a beneficiary, the certificate 
is payable to the beneficiary or bene- 
ficiaries designated in the act provid- 
ing for the organization of frater@al 
benefit societies. Starcke v. Platt- 
duettsce Grot Gilde, 166 Ill. A. 146. 

[ec] “Heirs at law.”—The son of a 
deceased member and not his wife 
was his heir at law and entitled to the 
proceeds of the certificate by reason 
of the provisions of the by-laws of 
the society that, on the death of the 
member without designating a bene- 
ficiary, the proceeds should be pay- 
able to the heirs at law of the de- 
ceased member. Royal League v. 
Kolin, 169 Ill. A. 646. 

{d] “Dependent relatives.’ — (1) 
Under the constitution of a society 
providing for the payment of a death 
benefit to dependent relatives in the 
absence of any designated beneficiary, 
claimant must be dependent upon the 
member in a material degree for sup- 
port, maintenance, or assistance, and 
trivial or casual assistance would not 
create a relation of dependency. Sil- 
berstein v. Vehlerman, 241 Mass. 80, - 
134 NE 395. (2) Partial dependency 
within the constitution of a benefit 
society providing for payment of a 
death benefit to dependent relatives 
may exist, even though claimant 
might have subsisted without the as- 
sistance furnished. Silberstein v. 
Vellerman, supra. (8) A member’s 
parents have been held partially de- 
pendent, and entitled to _ benefits. 
Bachman v. Rhoades, 74 Pa. Super. 
281; Bachman y. Union No. 466 C. I. 
U., 28 Pa. Dist. 659. 

[e] Richts of widow’s administra- 
tor.— Where the constitution and by- 
laws provide that, on the member’s 
death without legally designating a 
beneficiary, his widow, if any, shall 
be the-beneficiary, the administrator 
of the estate of a widow dying before 
collection may collect on the certifi- 
cate. Beeson v. Brotherhood of Loco- 
motive Firemen, etc., 101’ Kan. 399, 
166 P 466. 

{[f]. Effect of marriage contract.— 
The benefits accorded by a society to 
the widow of one of its members, who 
was at liberty to dispose of such 
benefits by will, gift, or otherwise, 
and did not do so, are not incompati- 
ble with a clause in the marriage con- 
tract by which the wife renounced all 
matrimonial advantages; and_ the 
widow is entitled to such benefits to 
the exclusion of the children of de- 
ceased, even where the latter, at the 
time he became a member of the so- 
ciety, was married to a former wife 
by whom he had children living at 
the time of his decease. Dauphinais 
v. Bousquet, 2 Que. Pr. 414. 

{g] Rights of universal legatee.— 
Where the by-laws and certificate of 
membership showed that the associa- 
tion was bound to pay a member a 
certain sum, on his death, either to 
his widow or his beneficiary or his 
heir, but did not state which of the 
three should have the preference, it 
was held that such right formed, at 
his death, part of his estate, in the 
absence of any by-law to the con- 
trary, and that such right and the 
debt belonged to the universal legatee 
of the member. Piche v. L’Union St. 
Joseph, 24 RevdeJur (Que.) 307. 

{h] Where on insanity, benefits 
are payable to the guardian, if no 
guardian is appointed the benefits ac- 
cumulate and are payable to the per- 
sonal representative. Krause y. Beh- 
ler, 25 Pa. Dist. 666 (insanity). 

Persons within designation ‘made 
by statute or charter or laws of so- 
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to such provisions.®® In the absence of any pro- 
vision for such a ease, the society 1s lable to no 


one;’° and, unless the society’s 


otherwise,"! it is competent for the society to enact 
by-laws providing that if the member fails to desig- 
nate a beneficiary,’? and there are no persons living 
to whom the benefits are otherwise payable,** no 
liability shall acerue on the contract, and the fund 
shall revert to the society. It amounts to a failure 
to designate a beneficiary within these rules where 


the. certificate as issued is payable 
devisees," or as he may direct by 


intestate;"> or where a member revokes a previous 


ciety in case member fails to make 
designation see supra § 155. 

Rights of: 
Creditors of member see infra § 198. 
Personal representative of member 

see infra § 197. 

69. Sykes v. Armstrong, 111 Miss. 
44, 71 S 262; and cases supra note 68. 

{a] Rule applied.—One object of a 
society was to -assist and support 
members or their families in case of 
sickness, want, or death, and a bene- 
ficiary fund was provided for, to be 
paid over to the families, heirs, or 
legal representatives of deceased 
members, or to such person as de- 
ceased member might while living 
have directed, and it was further pro- 
vided that each member should be en- 
titled to a certificate sefting forth his 
name and good standing, the amount 
of the benefit to be paid at his death, 
and to whom payable. it was held 
that, where a member had complied 
with all other rules of the society, 
the fact that he had not designated a 
beneficiary did not preclude a recoyv- 
ery against the society, but that his 
family was entitled to the benefit. 


Bishop v. Grand Lodge E. O. M, A.,, 
112 N. Y: 627, 20 NE 562. 
70. Ark.—Mosaic Templars of 


America v. Hearon, 153 Ark. 568, 241 
SW 35, 27 ALR 1147; Baker v. Mosaic 
Templars of America, 135 Ark. 65, 204 
SW 612, LRA1918F 776. 

Cal.—Order of Mutual Companions 
v. Griest, 76 Cal. 494, 18 P 652. 

N. H.—Eastman v. Provident Mut. 
Relief Assoc., 62 N. H. 555, 

N. Y.—Hellenberg v. District No. 
11. O. B. B., 94 N. Y. 580; Pfeifer v. 
Supreme Lodge B. B. S. S., 37 Misc. 
71, 74 NYS 720 [aff 74 App. Div. 630 
mem, 77 NYS 1138 mem (rev on other 
grounds 173 N. Y. 418, 66 NE 108) ]. 

Pa.—Dickerson v. Midvale Ben. 
Assoc., 264 Pa. 415, 107 A 778. 

Va.—Smith v. Hatke, 115 Va. 230, 
78 SE 584. 

[a] Rule applied.mWhere a _ by- 
law provides that upon the death of 
a member a specified sum, collected 
by contributions from all the lodges 
in the district, shall be paid to the 
wife of the deceased, if living, and if 
dead to his ehildren, and if there are 
none then to such persons as he may 
have formally designated to his lodge 
prior to his decease, a designation by 
a member who has no wife. or chil- 
dren is a condition precedent to the 
liability of the corporation for the 
amount of the benefit. Hellenberg v. 
District: Node GeOw By. 3.r 94. ING oo. 
580; Hepner v. U. 8S. Grand Lodge O. 
B. A., 68 Misc. 340,.128 NYS 819. 

Construction of by-laws and certifi- 
cates as to liability of society where 
no beneficiary is designated see supra 
note 68. 

71. Wolf v. District Grand Lodge 
No. 6 I. O. B. B., 102 Mich. 23, 60 NW 
445. 

72. Baker v. Mosaic Templars of 
America, 185 Ark, 65, 204, SW 612, 
LRAI1918F 776. 

73. Reichle v. Perkins, 232 N. Y. 
435, 134 NE 336; Hellenberg v. Dis- 
trict) No. 2. Ivi0. B. B. 94 N,<Y,7,5807 
Hepner v. U. S. Grand Lodge O. B. A., 
68 Misc. 340, 128 NYS 819; Halle v. 
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charter provides | tive.’ 


there has been 


to the member’s 
will, and he dies 


District Grand Lodge No. 2 I. 
rR 1 ,OhY Cir -Ctu NuS: 83,5 24+Oh. Cir. 
Ct. 717; West v. Grand Lodge A. O. 
U. W., 14.Tex. Civ. A. 471, 37 SW_966. 
See Grand Lodge A. O. U. W. v. Cleg- 
horn, (Tex. ‘Civ, A.) 42 SW. 1043 
(where the laws of a society provided 
that each member might designate 
the person to whom his mortuary 
fund should be paid; that should such 
person die before the member, the 
fund should be paid to the member’s 
surviving widow and children; and 
that, if there should be no one living 
entitled to the fund, it should revert 
to the society; it was held that, where 
a member had never designated -any 
beneficiary, his mortuary fund re- 
verted to the society, even though he 
left a widow). 

[a] Rule applied.—(1) Provisions 
in the constitution of a society that 
the death benefits shall be payable to 
a beneficiary designated by the mem- 
ber, or, in the absence of such desig- 
nation, to the widow .or dependent 
relatives, and that if there is no writ- 
ten designation produced and de- 
posited within thirty days after the 
death of the member, or if no appli- 
cation in writing shall be made by a 
dependent relative within one year 
after death, the right to the death 
benefit, except the amount for funeral 
expenses, Shall cease, clearly provide 
for forfeiture of the death benefit in 
the event there is no designated bene- 
ficiary and no dependent relative. 
Reichle v. Perkins, 232 N. Y. 435, 134 
NE. 336. (2) In such case the admin- 
istrator of the member’s estate is not 
entitled to recover the benefit except 
the payment for funeral expenses. 
Reichle v. Perkins, supra, 

74 Smith v. Covenant Mut. 
Assoc., 24 Fed. 685; Covenant Mut. 
Ben. Assoc. v. Sears, 114 Ill. 108, 29 
NE 480. 

75. Whitehurst yv. Whitehurst, 83 
Va. 153,.1.SE 801. 

76. Cullin v. Supreme Tent K. M. 
W., 77 Hun 6, 28 NYS 276. 


77. See infra §§ 193-196. 
78. See supra § 134. 
79. See supra §§ 156-167. 


Effect of: 

Divorce of beneficiary and member 

see supra § 135. 

Subsequent marriage of member see 
supra § 157. : ' 

Rights of original beneficiary where 
attempted change is invalid or inef- 
fectual see supra § 156, 

so. Ark.—Sovereign Camp W. O. 
ue v. Israel, 117 Ark, 121, 173 SW 

Conn.—Order of Scottish Clans v. 
Reich, 90 Conn. 511, 97 A 863. 

Ga.—W. A. Doody Co. v. Green, 131 
Ga. 568, 62 SE 984; Johnson v. 
Knights of Pythias, 14 Ga. A, 61, 80 
SE 218; Jackson v. Brothers, etce., of 
Promise. 2 Ga. A. 761, 59 SE 11, 

I11.—Columbian Circle yv. Auslan- 
der, 302 Ill. 608, 185 NE 538; Stake v. 
Stake, 131 Ill. A. 634 [aff 228 Ill. 630, 
81 NE 1146]. 

Mass.—Conant v. Boston Chamber 
OF COTS 201 Mass, 479, 87 NE 
906. ‘ 

Miss.—Foote v. Grand Lodge C. K. 
Pi, 109) Miss L195 467 Ss 901s NV anine 


Ben... 
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designation without making another,’® or where the 
designation is for 


any reason invalid or ineffec- 


[§ 190] 2. Where Member Designates Beneficiary 
—a. Rights of Beneficiary In General. Where a cer- 
tificate is made payable to a person named, his rights 
become vested on the death of the member,’® unless 


a valid revocation or change of 


designation;‘® and he is entitled to the proceeds 
of the certificate as against all other persons,*®° pro- 
vided there are no peculiar equities between ditfer- 
ent claimants,*! and there is nothing to the contrary 
in any independent agreement between the member 


OxyBs a Maaens 105 Miss. 6, 61 S 984. 


. Y.—Sands v. Pennsylvania R. 
Co., 93 Misc. 80, 156 NE 330. 

Okl].—Johnson y. Roberts, 124 Okl. 
68, 254 P 88. 

Pa.—Death Ben, Fund K. G. E. v. 
Liberty Castle No. 39 K. G. E., 5 Pa. 
Dist. 385. 

S. C.—Robinson vy. Grand Lodge K. 
P., 1384 S. C. 86, 1381 SE 774. 

[a] Member’s widow, not desig- 
nated as beneficiary, is not entitled 
to receive the fund. Order of Scot- 
tish Clans v. Reich, 90 Conn. 511, 97 
A 863; Foote v. Grand Lodge C. K.. 
P.;: 109. Miss, 119, 6%. S 901. 

[b] Member’s mother, not desig- 
nated as beneficiary, could not take 
ahead of the widow or children un- 
der a policy payable to the member’s 
widow, heirs, or. representatives un- 
der Civ. Code (1922) § 4151. Robin- 
son v. Grand Lodge K. P., 134 S. C. 
86, 131 SE 774. 

81. Ga.—Royal Arcanum v. Riley, 
143 Ga. 75, 84 SH 428. 

Ill—Modern Woodmen of America 
v. Nyquist, 193 Ill. A, 210 [writ of 
a dism.. 271. Til. 635, 121) Nd 


Ky.—Klotz v. Klotz, 14 KyL 80. 

Mich.—Hines y. Hines, 212 Mich. 
50, 179 NW 299; Knights of Colum- 
bus v. McInerney, 153 Mich. 574, 117 
NW 166, 126 AmSR 541. 

N. Y¥.—Sabin v. Grand Lodge A. O. 
U..W., 6 NYSt 151. 

Va.—Leftwich v. Wells, 101 ‘Va. 
255, 43 SE 364, 99 AmSR 865. 

[a] Promise of beneficiary to hold 
proceeds for benefit of another.— 
Where a member made his father 
beneficiary and subsequently married 
and had a child, a promise by the 
beneficiary to the member’s wife, 
while the member was dangerously 
ill, made on condition that she would 
not go to the member and seek to 
have the beneficiary changed that he 
(the beneficiary) would hold the pro- 
ceeds of the certificate for the 
bénefit of the wife and child will 
ba, Curgrear OFeiy.gOrG se bS1 sdillewne 

{b] Prior agreement to 4a te 
another.—(1) A contract made on 
sufficient consideration by a mem- 
ber to designate one as his benefi- 
ciary does not confer any property 
right or interest in the fund, or in 
the undertaking of the association 
to pay, which enables the one in 
whose favor the contract is made to 
charge as a trustee in his behalf one 
who was subsequently appointed in 
violation. of the agreement, Sabin vy. 
Grand Lodge A. io35 Motes VN cay ORIN SIES 
151. (2) A contract, by a member 
with his wife that he would main- 
tain a stated amount of insurance 
for the benefit of a minor child, cre- 
ates no equities in favor of the child 
against a subsequently designated 
beneficiary, who had no knowledge 
of the contract, and who had paid the 
dues and assessments for several 
years, when insured and his wife 
were both unable to pay them. 
Hines v. Hines, 212 Mich, 50, 179 NW 
299. 'To same effect Knights of Mod- 
ern Maccabees y. ,Sharp, 163 Mich. 
449, 128 NW 786, 33 LRANS 780. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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and the beneficiary.8* Nor does a wife, entitled 
to benefits under a certificate issued to her husband, 
forfeit her rights by living in adultery with another 
man.** The fact that the beneficiary did not pay 
future assessments as provided by the agreement 
under which he was designated does not defeat his 
right to the benefits where the member waived that 
provision of the contract.** The society, bound by 
the terms of a contract with a member to pay a 
fund at his death to his wife and children, can take 
no notice of secret arrangements made by the mem- 
ber with one of his children, which, if recognized, 
would deprive such child of its share.*®® 

Rights of residuary legatee. Where a member 
files with the society a declaration designating a 
certain person as beneficiary, but directs him to 
distribute the fund according to the member’s will, 
and by such will makes the fund a part of his 
residuary estate, the residuary legatee may enforce 
payment of the death benefit by the society with- 
out invoking the intervention of the designated 
beneficiary.*° 

Trustee as beneficiary. Where a certificate was 
payable to a trustee to secure a debt which was 
paid before the member’s death, and there was no 
change of beneficiary, the proceeds were still pay- 
able to the trustee,®? although he might be required 
jn a proper proceeding to account therefor.®® 

Appointment of trustee for beneficiary. If a per- 
son is designated as beneficiary subject to a parol 


[ec] Effect of release by benefi-| thereunder, 


cannot herself, nor can 
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trust, and he is unable to perform the trust, a capa- 
ble trustee should be appointed for that purpose 
with bond.®® 

Surrender of certificate by beneficiary. Even 
though by the terms of a certificate it is payable 
only on surrender thereof, yet the beneficiary may 
recover without a surrender if the certificate is in 
the hands of a third person who refuses to give it 
up;°® and a provision in a certificate that it shall 
be payable only on its surrender is waived where 
the society refuses to pay solely on the grounds of 
nonpayment of assessments, and that another bene- 
ficiary had been substituted. ; 

Division between adverse claimants.°2 Where 
conflicting equities of two claimants to a sum due 
under a certificate make it impossible to give all 
the fund to one without injustice to the other, the | 
court will make an equitable division between 
them.°%% 

[§ 191] b. Rights of Personal Representatives and 
Next of Kin of Beneficiary.°* The rights of the 
beneficiary become vested on the member’s death, 
so that on the subsequent death of the beneficiary 
the right to the fund passes, to his personal rep- 
resentative or next of kin.®® If the certificate is 
payable to a person as trustee of one who dies 
after the member, but before the trustee has col- 
lected the money, the personal representative of the 
beneficiary is entitled to -payment.°7 

Computation of time. Where a certificate pro- 


the brother was not estopped to 


ciary.— Where, by force of the provi- 
sions of a certificate, the widow and 
children of a deceased member are 
entitled to the insurance, although 
the mother of deceased was desig- 
nated as beneficiary in the certificate, 
a release, given by the widow with- 
out consideration to the mother, of 
ther claim to the fund, did not de- 
prive her of the right to the fund, 
where no action was taken on the 
release, and the money was still in 
the hands of the insurance company 
which interpleaded the parties. 
Knights of Columbus v. McInerney, 
153 Mich. 574, 117 NW 166, 126 Am 
SR 541. 

[d] Payment of assessments by 
third person.—(1) In the absence of 
contract, payments by a third person 
on a certificate of insurance of an- 
other are gratuitous, creating no 
equities in his favor. Leftwich v. 
Wells, 101 Va. 255, 43 SE 364, 99 Am 
SR 865. (2) Where, by force of the 
provisions of a benefit certificate, the 
widow and children of a deceased 
member are entitled to the insurance, 
although the mother of deceased was 
designated as beneficiary in the certi- 
ficate, the fact that a sister of de- 
eeased paid the insurance assess- 
ments with the understanding and 
expectation on her part, and that of 
the widow, that the mother was a 
Jawful beneficiary, did not deprive 
the widow or her children of the 
right to the money. Knights of Co- 
lumbus v. McInerney, 153 Mich. 574, 
117 NW 166, 126 AmSR 541. 

Equities in favor of original benefi- 
eiary precluding change see supra 

161. 

: 2. Peek v. Peek, 101 Ky. 423, 41 
SW 434, 19 KyL 654; Kerr v. Crane, 
212 Mass. 224, 98 NE 783, 40 LRANS 
692; Cowin v. Hurst, 124 Mich. 545, 
$3 NW 274, 83 AmSR 344; Mellville 
v. Wickham, (Tex. Civ. A.) 169 SW 
1123. 

[a] Effect of agreement.—(1) A 
sister who has been named as benefi- 
ciary in her brother’s certificate un- 
der a written agreement, executed by 
her at the time, that the fund shall, 
upon her receipt therefor, be paid 
over by the order to the executor of 
the member’s will, to be distributed 


her executor after her death, repu- 
diate that agreement, although the 
law of the order provides that the 
fund shall constitute no part of the 
member’s estate, and that he shall 
have no control thereof except to 
designate the beneficiaries, the agree- 
ment reciting as the consideration 
therefor a bequest made to the bene- 
ficiary in the member’s will. Peek 
v. Peek, 101 Ky. 423, 41 SW 434, 19 
KyL 654. (2) Where insured adopted 
a person as his legal heir, she being 
thereby rendered competent to take 
under a benefit certificate in accord- 
ance with Rev. St. (1911) art 4832, 
an agreement that the certificate 
should be made payable to a third 
person, who, on collecting it, should 
pay the money to the legal heir, was 


valid and enforceable. Mellville v. 
Wickham, (Tex. Civ. A.) 169 SW 
1123. 

[b] Creation of trust.—(1) An 


agreement between the member and 
beneficiary, assented to by the so- 
ciety, that on receipt of the insur- 
ance fund the beneficiary will pay 
it over to a third person whom the 
member desired to designate as his 
beneficiary, but who was ineligible 
under the laws of the society, is 
valid and enforceable. Cowin  v. 
Hurst, 124 Mich. 545, 88 NW 274, 83 
AmSR 344. To same effect Kerr v. 
Crane, 212 Mass. 224, 98 NE 783, 40 
LRANS 692; Grand Lodge A. O. U. 
W. v. Beath, 150 Mich. 657, 114 NW 
662. (2) But where a member who 
was.the owner of certain land and 
a. benefit certificate payable to his 
sister, having gone to live with his 
aunt and being cared for by her, con- 
veyed to her the land which greatly 
exceeded the value of her services, 
and attempted to change the benefi- 
ciary so as to make the certificate 
payable to the aunt, who was ineli- 
gible, but the society refused to 
make the change, and subsequently, 
the sister becoming a nun, the mem- 
ber designated his brother as benefi- 
ciary, and a trust agreement was 
executed whereby the brother agreed 
to pay the proceeds of the certificate, 
except one hundred dollars, to the 
aunt, not knowing that the member 
had conveyed the real estate to her, 


claim the benefits under the certifi- 
cate and at the same time deny his 
ebligation to hold the fund as trus- 
tee for the aunt. Knights of Modern 
Maccabees v. Grice, 148 Mich. 422, 
111 NW 1054, 

83. Shamrock  Benev. 
Drum, 1 Mo. A. 320. 

84. Belknap v. Johnston, 114 Iowa 


265, 86 NW 267. 

85.- Felix v. Ancient Order of 
United Workmen, 31 Kan. 81, 1 P 
281, 47 AmR 479. 

86. Katz v. Witt, 74 Misc. 582, 134 
NYS 675. 

87. Emmons v. Grand Lodge A. O. 
U. W., 27 Del. 272, 88 A 459. 

88. Emmons y. Grand Lodge A. O. 
U. W., supra. , 
Superior Lodge D. H. vy. Satch- 
well, 112 Mo. A. 280, 87 SW 58. 

90. Smith v. Supreme Council R. 
Ay Osh2Ta Ne Cy 138, 375 SE) 159) 

91. Himmelein vy. Supreme Coun- 
Ctl: ASS BY o4 Cals -‘Unréepi- Casha 3: 
30° P L130. 

92. Division between 
ciaries see infra § 194. 

93. Hagar v, Grand Lodge .A. O. 
UW. W.; 96° Kan,.221,' 150° P'528. 

94. Right to proceeds: 

As between surviving beneficiary and 
representative of cobeneficiary dy- 
ae before member see infra § 

On death of beneficiary before mem- 
ber see infra § 196. 

95. See supra § 1384; 
infra note 96. 

96. Modern Order of Pretorians 
v. Merriman, 204 Ala, 197, 85 S 473; 
Chartrand v. Brace, 16 Colo, 19, 26 
P 152, 25 AmSR 235, 12 LRA 209; 
Beeson v. Brotherhood of WLocomo- 
tive Firemen, etc., 101 Kan. 399, 166 
P 466; Union Mut. Assoc. v. Mont- 
gomery, 70 Mich, 587, 88 NW 588, 


14 'AmSR 519. 
{a] Notwithstanding beneficiary 
personal property to 


devised all 
daughters, executors of beneficiary 


are entitled to proceeds of certifi- 


Soc. Vv. 


cobenefi- 


and cases 


eate. Modern Order of Pretorians 
He Merriman, 204 Ala. 197, 85 S 
97. Supreme Lodge K, P. v. Rutz- 


ler, 87 N. J. Eq. 342, 100 A 189 


Fmod 
86 N. J. Eq. 327, 98 A 886]. { 
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vides for payment, within a specified time after 
notice and proof of death, to the member’s widow, 
if living, and if’ not living to the member’s heirs 
ff hwing??, anda 
ing’’ refer to the date of the member ’s death, and 
not to the date when proofs of death are fur- 
nished;98 hence the widow’s right as_ beneficiary 
becomes vested on the husband’s “death, and on her 
subsequent death her heirs, and not the member’s 


or assigns, the words 


heirs, are entitled to the fund. 


[§ 192] c. Rights of Cobeneficiaries Inter Se.1 
member naming several beneficiaries may as a rule 
specify the proportion of the fund which each shall 
If he fails to do so, the fund, according to 
different authorities, should be divided among the 
cobeneficiaries in equal shares,* or according to the 
equities in the particular case,* or in accordance 
with the rule prescribed by statute for the dis- 
In case a cobeneficiary 
dies before the member, the surviving beneficiaries 
But if a cobeneficiary dies 
after the death of the member and before payment 


take.? 


tribution of personalty.® 
take the entire fund.® 


98. Kottmann vy, Gazett, 66 Minn. 
88, 68 NW 732. 

99. Kottmann v. Gazett, supra. 

1. Rights of cobeneficiaries where 
ed ineligible as such see infra 

194, 

2. Roberts v. Roberts, 64 N. C. 
695; In re Shafer, 15 Ont..L. 266, 10 


moe 865 [dism app 10 OntWR 
[a] Thus, where a by-law pro- 


vided that the proceeds of certifi- 
cates should be paid “to the widow 

. for the benefit of herself and the 
dependent children of the deceased,” 
with a permission to the party in- 
sured to appoint an executor to dis- 
burse such proceeds, and a prohibi- 


tion against any disposal “by will 
or otherwise, so as to deprive his 
widow or his dependent children 


of its benefits,’ and a widow owned 
two thousand dollars’ worth of other 
property, it was held that a bequest 
by one insured by a policy of four 
thousand dollars, giving to his widow 
one thousand dollars and the remain- 
der to an only child, there being no 
other property owned by him, was 
not an unreasonable exercise of the 
discretion vested in him, Roberts 
v. Roberts, 64 N.C. 695. 

3. Cal.—Burke v. Modern Wood- 
ee of America, 2 Cal. A. 611, 84 P 

Ill.—Pike County Mut. L. Assoc, v. 
Berry, 214 Ill. A. 316. 

Kan.—Felix v. Ancient Order of 


United Workmen, 31 Kan. 81, 1 P 

281, 47 AmR 479. 

pee eS v. Gardner, 5 KyL 
Mass.—Jackman v. Nelson, 147 


Mass. 300, 17 NE 529. 

Pa.—U. B. Mut. Aid Soc. v. Miller, 
107 Pa. 162. 

Ont.—Re Marshall, 5 OntWR 594; 
Re Marshall, 5 OntWR 404. 

[a] TIllustrations.—(1) Where a 
certificate was payable to a member’s 
legal heirs, and he died leaving ten 


heirs, consisting of his widow, 
brothers, sisters, nephews, and 
nieces, they were each entitled to 


one tenth of the proceeds. Burke v. 
Modern Woodmen of America, 2 Cal. 
A. 611, 84°P 275. (2) Where a cer- 
tificate in a society which paid death 
benefits to the widows and orphans 
of members, and other persons 
shown to be dependent on members, 
was payable to the member’s widow 
“for the benefit of herself and the 
children of said member,’ and they 
had one child, and the member also 
had two children by a former mar- 
riage, one of whom was married, and 
did not live at home at the member’s 
death, it was held that the widow 
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“if not liv- 


[§§ 191-193 


of the benefit, his share goes to his personal repre- 
sentative, not to the surviving beneficiary." 
struing a certificate in a beneficial association, the 
intention of the member is the controlling element 
in respect of the rights of cobeneficiaries.® 

[§ 193] 3. Where Designation of Beneficiary Is 
Invalid or Ineffective—a. Ineligibility of Beneficiary 
or Invalidity of Designation—(1) In General. 
case the designation of a beneficiary proves for 


In coa- 


In 


any reason to be invalid or ineffectual, the fund 


A 


and each child were severally en- 
titled to one fourth of the amount 
each. Jackman vy. Nelson, 147 Mass. 
300, 17 NE 529. 

[b] Taking per capita.— Under a 
life policy payable to the ‘wife and 
children” of the member, the benefi- 
ciaries take equally, per capita. Pike 
County Mut. L. Assoc, v. Berry, 214 
Ill, A, 316; Felix v. Ancient Order 
of United .Workmen, 31 Kan, 81, 1 
P 281, 47 AmR 479. 

[c] Where the society’s charter 
does not specify in what proportions 
the beneficiaries are to take, they 
must take equal shares, the widow 
sharing equally with the children. 
Hallan v. Gardner, 5 KyL 857, 

4. Fletcher v. Collier, 61 Ga. 653; 
Nyels v. Pearce, 45 SW 865, 20 Kyl 


aEae Illustrations.—(1) Where a 
certificate was issued for the use of 
the member’s wife and her depend- 
ent children, it was held that, in 
view of the objects and purposes of 
the insurance, the shares of the 
widow and children might be equal 
or unequal according to circum- 
stances, such as the comparative 
ages, health, and strength of the 
children, equality not being neces- 
sarily the rule. Fletcher vy. Collier, 
61 Ga, 653. (2) Where the fund was 
payable to dependents, and it ap- 
peared that the member had recog- 
nized the dependence of a sister and 
was in the habit of extending aid 
to certain nieces, the daughters of a 
deceased sister, one half of the fund 
should be paid to the sister and the 
other half to the nieces. Wolf v. 
Pearce, 45 SW 865, 20 KyL 296, 

5. Brotherhood of American Yeo- 
men v. Shine, 196 Iowa 554, 194 NW 
862; McLin v. Calvert, 78 Ky. 472; 
Burns v. Burns, 109 App. Div. 98, 


95 NYS» 9 TioLafte DOO IN: Yau 21l8Z 
NE 1107]; Dielmann vy, Berka, 49 
Misc. 486, 97 NYS 1027, 

6. See infra § 196. 

7. Union Mut. Assoc. v. Montgom- 
ery, 70 Mich, 587..38 NW 588, 14 


AmSR 519 (so holding, although the 
eertificate provided that “in case of 
death of either [beneficiary] full 
amount to-go to the survivor... if 
living; if not living, to the heirs of 
said member’’). 

8. Dennis v. Modern Brotherhood 
of America, 119 Mo. A, 210, 95 SW 
967; In re Shafer, 15 Ont. L. 266, 10 
OntWR 865 [dism app 10 OntWR 409]. 

9. Ark.—Henry v. Knights & 
Daughters of Tabor, 156 Ark. 165, 
246 SW 17. 

Conn.—Supreme Lodge N. E. O. P. 
v. Hine, 82 Conn, 315, 73 A 791. 

Ill.—Supreme Lodge K. & L. H. v. 


does not as a rule revert to the society;°® but it goes. 
to such person or persons as are designated by the 
certificate of insurance or the laws of the society 
to take in case of failure of a beneficiary, or who 
belong to one of the classes authorized by such laws. 
to be designated as beneficiaries, and for whose 
benefit the fund is created.?° 
where the designation is invalid because of the 
member’s minority,!! or for noncompliance with the 
rules of the society prescribing the mode of desig- 
nation ;!2 or where the person designated as benefi- 
ciary was at the time of his designation ineligible 


This rule applies. 


Menkhausen, 209 Ill. 277, 70 NE 567, 
101 AmSR 239, 65 LRA 508 [aff 106 
Til. A. 665]. 

Iowa. — Weiditschka yv. Supreme 
Tent K. M. W., 188 Iowa 183, 170 NW 
300, 175 NW 835; Mullen v. Woodmen 
of World, 144 Iowa 228, 122 NW 908. 

Kan.—Lodge v. Order of United 
Commercial Travelers, 120 Kan. 439, 
244 P 4, 7 [quot Cyc]. 
aot .—Caudell v. Woodward, 15 KyL 

Md.—Meinhardt v. Meinhardt, 117 
Md. 426, 83 A 715, .718 [quot Cyc]. 

Mass. — Clarke v. Schwarzenberg, 
162 Mass. 98, 88 NE 17; Shea. v. 
Massachusetts Ben. Assoc., 160 Mass. 
289, 35 NE 855, 39 AmSR 475; Sar- 
gent v. Supreme Lodge K. H., 158 
Mass. 557, 33 NE 650; Burns v. Grand 
Lodge A. O. U. W., 153 Mass. 173, 
26 NE 448. 

N. J.—Britton v. Supreme Council 
R..A.,, 46 NN. J..Eq. 102, 18 A? 675, 19 
AmSR 3876 [aff 47 N. ki Eq. 325, 21 
A 754]. 

And see cases infra note 11 et seq. 

10. See cases infra mote 11 et seq. 

Cross references: 

Death of beneficiary before death of 
member see infra § 195. 

Rights of personal representative of 
member where designation of bene- 
ficiary is ape or ineffective see 
infra § 19 

Right to ae eee ein SA of for moneys 
paid by beneficiary to keep certifi- 
cate alive where designation is in- 
valid or ineffective see infra § 199. 


11. Lodge v. Order of United 
Commercial Travelers, 120 Kan. 439, 
244 P 4, 7. [quot Gye]; Burst vy. 


Weisenborn, 1 Pa. Super. 276 (on the 
death of a member while still a 
minor, the case must be treated as 
if no designation had been made). 
Validity of designation by minor 
see supra § 150. 
12. D. C.—Moss vy. Littleton, 6 


| App. 201. 


Kan.—Lodge v. Order of United 
Commercial Travelers; 120 Kan. 439,. 
244 P 4, 7 [quot® Cyc]. 

Md.—Maryland Mut. Benev. Soc. 
I. O. R. M. v. Clendinen, 44 Md. 429,. 
22 AmR 52. 

Mich.—Grand Lodge A. O. U. W. v.. 
Fisk, 126 Mich, 356, 85 NW 875. 

N. J.—Grand Lodge A, O. U. W. v.. 
Gandy, 63 N. J. Eq. 692, 53 A 142. 

Pa.—House v. Northwestern IL.. 
Assur. Co., 10 Pa. Dist. 41. = 

Porto Rico.—Cintron v. El Zenit,, 
28 Porto Rico 642, 

Ont.—Johnston y. Catholic Mut. 
Benev, Assoc., 24 Ont. A. 88; Re 
Snyder, 4 Ont, L. 320. 

Mode of designation of beneficiary 
see supra §§ 150-154. 


For later cases, developments and chang'es in the law see cumulative Annotations, same title, page and note number, 
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as such,!* or, being then eligible, since became in- 


eligible or disqualified and so not 


13. U. S.—Biesantz v. Garvan, 270 
Fed. 292. 

Ark.—Laseter v. Laseter, 157 Ark. 
273, 247 SW 1049. 

Cal.—Journeymen Butchers’ Pro- 
tective, etc., Assoc. v. Bristol, 17 Cal. 
AS 576, 120, P. 787. 

Conn.—Supreme Lodge N, EK. O. P. 
v. Hine, 82 Conn. 315, 73 A 791. 

Hawaii. — Camara v. Sociedade 
Lusitana Ben., 22 Hawaii 370. 

Ill.— Columbian Circle vy. Auslan- 
der, 302 Ill. 603, 135 NE 53; National 
Union y. Keefe, 263 Ill. 453, 105 NE 
319, AnnCas1915C 271, [rev 172 Ill. A. 
101]; Beresh v. Supreme Lodge K. 
EL; 355 Il. 122, 99 NE 349 [ait 166 
jill. A, 511]; Royal League v. Shields, 
251 01; 250, 96 NE 45, 36 LRANS 
208; Murphy v. Nowak, 223 Ill. 301, 
719 NE 112, 7 LRANS- 393; Baldwin 
v. Begley, 185 Ill. 180, 56 NE 1065 
[rev 84 Ill. A. 674]; Palmer v. Welch, 
132 Ill. 141, 23 NE 412; Women’s 
Catholic Order of Foresters v. Hef- 
fernan, 206 Ill, A. 70 [aff 283 Ill. 429, 
119 NE 426]; Sanders v. Grand Lodge 
AS AONAUAOW:.;. 21153 CLM Aus UF fate. 24 
Ill. 555, 92 NE 962]; Supreme Lodge 
K. & L. H. v. Menkhausen, 106 Ill. 
A. 665 [aff.209 Ill. 277, 70 NEY 567, 
101 AmSR 239, 65 LRA 508]; Daniel- 
son v. Wilson, 73 Ill. A. 287 [aff 176 
210594; 52 NE 41]; 

Kan.—Lodge v. Order of United 
Commercial Travelers, 120 Kan, 439, 
24 P 4, 7 [quot Cyc]. 

- Ky.—Gibbs v. Anderson, 16 KyL 
397; Gibson vy. Kentucky Grangers’ 
Mut, Ben. Soc., § KyL 520; Kentucky 
Grangers’ Mut. Ben. Soc. v. Mc- 
'Gregor, 7 KyL 750. 

' Md.—Meinhardt v. Meinhardt, 117 
Md. 426; 83 A 715, 718 [quot Cyc]; 


— vy. Brumbly, 96 Md. 674, 54 A 
Mass.—O’Brien v. Massachusetts 
Catholic Order of Foresters, 220 


Mass. 79, 107 NE 400; Davis v. Mc- 
Graw, 206 Mass. 294, 92 NE 332, 138 


AmSR 398; Cook v. Supreme, Con- 
clave I. O. H., 202 Mass. 85, 88 NE 
584; Clarke v. Schwarzenberg, 162 


Mass. 98, 38 NE 17; Shea v. Massa- 


chusetts Ben. Assoc., 160 Mass. 289, 
35 NE 855, 39 AmSR 475; Sargent 
v. Supreme Lodge K. H., 158 Mass. 
557, 33 NE 650; Burns v. Grand 
Lodge A. O, U. W., 153 Mass, 173, 
26 NE 448. 

Mich.—Smith v. Pinch, 80 Mich. 
332, 45 NW 183. 


Minn.—Logan v. Modern Woodmen 
of America, 137 Minn. 221, 163 NW 
292, 2 ALR 1676. 

Miss.—Carson v. Vicksburg Bank, 
75 Miss. pap 22 5°41, 65 -AmSR 596, 
37 LRA 559 

Mo.—Gibbs v. Knights of Pythias, 
173 Mo. A. 34, 156 SW 11; Western 
Commercial Travelers’ Assoc. v, Ten- 
nent, 128 Mo. A. 541, 106 SW 1073; 
Hofman v. Grand Lodge B. L. F., 73 
Mo. A, 47; Keener v, Grand Lodge A, 
OO. U. W., 38 Mo. A, 543. 

Mont.—Nitsche  v. Security Ben, 
Assoc., 78 Mont. 532, 255 P 1052. 

N. J.—Britton v. Supreme Council 
Bers 46N: OS 7 Big, 1027" 18" A) 675, 
19 AmR 376 [aff 47 N. J. Eq. 325, 
21 A 754]. 

N. Y.—Mendelson vy. Gausman, 157 
App: Div.’ 370;7142° NYS, 298 [aft 78 
Misc. 457, 139 NYS 947]; Weinstein 
v. Weinstein, 120 App. Div. 496, 104 
NYS 1113; Woodbury v. Schroeder, 
116 Misc. 673, 191 NYS 518; Harrison 
v. Carr, 106 Misc. 369, 174 NYS 433; 
Matter of Smith, 42 Misc. 639, 87 
NYS 725; Roberts v. Grand Lodge A. 
OO. U. W., 83 Misc, 536, 68 NYS 949 
{rev on another ground 60 App. Div. 
259; TOeN YS. 57]. 

Pa.—Fodell v. Miller, 193 Pa. 570, 
44 A 919 [aff 44 WklyNC 498]; Mike- 
sell v. Mikesell, 40 Pa. Super, 392. 

Tenn.—Sharp v. Sovereign Camp 
W. O. W., 137 Tenn. 77, 191 SW 529. 

Tex.—Mendez v. Sovereign meet 
Ww. O. W., (Civ. A.) 269 SW 142 [rev 


MUTUAL BENEFIT INSURANCE 


entitled to take 
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the benefit at the time of the member’s death.1* It 
; has been held, however, that the fund reverts to the 


on other grounds (Commn. A.) 277,137 Minn. 221, 163 NW 292, 2 ALR 
SW 1055]; Anderson y. Grand Lodge |} 1676. 
U. B. F., (Civ. A.) 248 SW 461; Phil-|]  [d] Substitution of a new certifi- 


ee v. Phillips, (Civ. A.) 226 SW 
Ce 
[a] Rule applied.—(1) A by-law 


stipulating ‘that the benefits on the 
death of a member Shall be paid to 
his legal heirs designated in his ap- 
plication, and that, where one or 
more beneficiaries shall die during 
the lifetime of the member, the sur- 
viving beneficiaries shall be entitled 
to the benefits equally, and where all 
the beneficiaries shall die during the 
lifetime of the member, and he shall 
have made no other provision, and 
no legal heir shall appear, the cer- 
lificate shall be void, gives the bene- 
fit, on the death of a member, to his 
mother, who is the sole heir, al- 
though she is not mentioned in the 
certificate, as against a person, not a 
relative of the member, although 
mentioned as beneficiary in the cer- 
tfiicate, since the naming of an ineli- 
gible person is equivalent to the fail- 
ure to designate anyone. Journey- 
men Butchers’ Protective, etc., As- 
soc. v. Bristol, 17 Cal. A. 576, 120 P 
787. (2) When the statute under 
which a society is organized or its 
charter adopted in pursuance of such 
statute designates certain classes of 
persons as those for whom a benefit 
fund is to be accumulated, a person 
not within any of such classes is not 
entitled to take the fund, although 
designated as a beneficiary in the 
contract between the society and a 
member, but the benefit in such case 
is payable to the member’s heirs at 
law who are within the specified 
classes. Murphy v. Nowak, 223 Ill. 
301, 79 NE 112, 7 LRANS: 393. (3) 
The issuance of a certificate to one 
designated aS insured’s_ affianced 
wife, when he already had a legal 
wife, is not ultra vires, the by-laws 
of the society giving the wife the 
right to take in case the designation 
is invalid. Mendelson v. Gausman, 
157 App. Div. 370, 142 NYS 293 [aff 
78 Mise! 457, “139° “NYS *9477- (4) 
Where a member's designation of his 
putative wife as beneficiary is null 
and void, there is in effect no desig- 
nation of beneficiary, and, under L. 
(1923) ec 62, the legal wife of the 
member is entitled to the insurance 
money. Mendez v. Sovereign Camp 
W/O, w,-Chex. ‘Civ, Av) 265 “SW; 
142 [rev on other grounds (Commn. 
A.) 277 SW 1055 (holding that desig- 
nation of putative wife is not void) }. 
(5) Where, on the surrender of an 
original certificate, insured failed to 
designate one who was eligible as a 
beneficiary within L. (1899) p 195 c 
115 § 1, providing that death benefits 
shall be paid to insured’s family, 
heirs, affianced wife, etc., the matter 
stood just as it would had insured 
failed in the first place to desig- 
nate any eligible person, and the 
benefit was payable to those entitled 
to it under the statute in the order 
of precedence named therein. Grand 
Lodge C. K. P. v. Mackey, (Tex. Civ. 
A.) 104 SW 907, 

{b] Foreign beneficiaries.—Under 
the laws of a society providing that, 
if the designation of a _ beneficiary 
fails, the benefit shall be payable to 
persons mentioned in the order given, 
and that no benefit ‘“‘shall be made 
payable to persons permanently re- 
siding outside the United States or 
Canada,” on failure of the designa- 
tion of a beneficiary, permanent resi- 
dents of Germany cannot take. Bie- 
santz v. Garvan, 270 Fed. 292. 

[ec] Society cannot refuse to re- 
ceive assessments on the ground that 
the beneficiary is ineligible, where 
the by-laws provide that, if an ineli- 
gible person is named beneficiary, 
the insurance shall be payable to the 
member’s widow and children. Io- 
gan v. Modern Woodmen of America, 


beneficiary (see supra § 135), 


cate in which an ineligible beneficiary 
is named may be effectual as between 
the member and the society, so as to 
permit of a recovery thereon by the 
persons who are eligible as benefi- 
ciarles. Doherty v. Ancient Order 

Hibernians Widows’, etc., Fund, 176 

Mass. 285, 57 NE 463. 

[e] Reinstatement of ineligible 
beneficiary.—Where the designation 
ofan eligible beneficiary was can- 
celed, the designation of an ineligi- 
ble in a new benefit certificate did 
not reinstate such canceled designa- 
tion, where the by-laws in such case 
made the certificate payable to in- 
sured’s widow and children. Logan 
v. Modern Woodmen of America, 137 
Minn, 221, 168 NW 292, 2 ALR 1676. 

[f]J Retrospectiveness of statute. 
—Acts (1887) No. 187 § 16, provid- 
ing that any contracts of insurance 
on lives of more than sixty-five 
years issued by codperative and mu- 
tual benefit associations, ‘organ- 
ized, existing, or doing business in 
this State under or by virtue of” its 
provisions, ‘‘shall be void as to the 
beneficiary therein named, but the 
amount thereof shall . be payable 
to the heirs of the member,’ does not 
apply to a policy issued prior to its 
passage, and the heirs of insured 
have no claim upon money voluntar- 
ily paid to the beneficiary. Smith v. 
Pinch, 80 Mich. 332, 45 NW 183. 

Cross references: 

Effect of ineligibility of one of two 
beneficiaries see infra § 194. 

Bligibility of beneficiaries generally 
see supra §§ 135-146. 

Reimbursement of ineligible benefi- 
ciary for assessments paid see 
infra § 199. 

Rights of personal representative of 
member see infra § 197. 

Waiver of, or estoppel by, society to 
question eligibility see supra § 135. 
14. Ark.—Henry v. Knights & 

Daughters of Tabor, 156 Ark. 165, 246 

SW 17. 

Conn.—Knights of Columbus v. 
Rowe, 70 Conn. 545, 40 A 451. 


Ill. Royal League v. Kasey, 144 
Ill, A. 1; Supreme Lodge K. & L. H. 
v. Menkhausen, 106 Ill. A. 665 [aff 


209 Til. 277, 70 NE 567, 101 AmSR 
239, 65 LRA 508]. 

Kan.—Lodge v. Order of United 
Commercial Travelers, 120 Kan. 439, 
244 P 4, 7 [quot Cyc]. 

La.—Thompson vy. Amos Lodge No. 
LAS TAGE On Oa i ae Lieteenern CO) ie 
leans) 217. 

Mass.—Spear v. Boston Police Re- 
aye Assoc., 195 Mass. 351, 81 NE 

Minn.—Sharpless v. Grand Lodge 


A QO... OW. JL3i6 IMinn, 3b; 25.9 NW 
1086, LRA1917B 670. 
Miss.—Freeman vy. Barnett, 146 


MISS. 849. 112) Sil6i5 

San ab | v. Lister, 738 Mo, A 
Mont.—Nitsche vy. 

Assoc., 78 Mont. 532, 
Oh.—Mahar vy. Mahar, 

Ctr Nin Se OS O5 


Security Ben. 
255 P 1052, 
BS Lela ON cP Ori dy 
Brotherhood of R. 
Trainmeny Vv. taylor, 9. Onn @iruaeu, 
INEepoc sl te ee Olney Carel OCR eiles 

Pa.—Williams’ App., 92 Pa, 69. 

Tex.—Appleby v. Grand Lodge S. 
H., (Civ. A.) 2255S W588. 

[a] If a beneficiary designated as 
a member of insured’s family subse- 
quently loses his status as such, and 
so forfeits his right as beneficiary 
(see supra § 135), the fund goes to 
those who constitute the family at 
the time of insured’s death. Knights 
of Columbus v. Rowe, 70 Conn. 545, 
40 A 451; Lister vy. Lister, 73 Mo. 


AY 99% 

[b] If a beneficiary designated as. 
the member’s wife is subsequently 
divorced, and so loses her rights as 


the 
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society where there is no provision for its dispo- 
sition on failure of the beneficiary,!® or where the 
by-laws provide for payment of benefits to the bene- 
ficiary only,® and the designation of such benefi- 
ciary is invalid.'7 So if there is no person in exist- 
ence eligible as beneficiary under the laws of the 
society, the fund will revert;!® and the same is true 
where the rules of the society provide that the as- 
sociation shall not be liable where the member has 
failed to designate a beneficiary.1° Where a mem- 
ber’s first wife, designated as beneficiary, loses her 
rights as such by absolute divorcee, the second wife, 
not designated in the certificate as beneficiary, can- 
not recover the benefits thereunder.”° It has also 
been held that, where the constitution of the society 
provides for payment to the member’s heirs only 
when he so directs, or where there is no beneficiary 
specially named, or where the beneficiary named 
dies before the member, the heirs of a member can- 
not recover on a certificate in which a beneficiary 
is named who is living at the death of the mem- 
ber, even though such beneficiary is not eligible 
as such.21. Where the society has waived its right 
to object to the ineligibility of the designated bene- 
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[ §§ 193-194 


ficiary by paying the fund into court,?* the court 
will dispose of the same, as between such benefi- 
ciary and other claimants, upon equitable prin- 
ciples.?* 

Death of member caused by beneficiary.24 If the 
beneficiary murders the member and so loses his 
rights as such,?> the fund may be recovered by such 
other persons as would take had no beneficiary been 
designated, or if the designated beneficiary were 
ineligible,?® unless the certificate of insurance pro- 
vides otherwise.?* The certificate will not, however, 
be enforced for the benefit of the heirs or assignee 
of the beneficiary.”® 

[§ 194] (2) Rights of Cobeneficiaries.2° If one 
of two beneficiaries is ineligible the other takes 
the entire fund*®® if the certificate does not appor- 
tion the fund between the beneficiaries.*t So if 
the member bequeaths the fund to a competent 
beneficiary, subject to the payment of his debts, 
and creditors are ineligible as beneficiaries, the com- 
petent beneficiary takes the fund.*? 

Estoppel to assert ineligibility.°* A beneficiary, 
by his conduct, may be estopped to contest the 
right of a cobeneficiary to share in the benefit fund | 


fund goes to the member’s children, 

where the benefits are payable to the 

widow or children. Williams’ App., 

92 Pa. 69; Heyman v. Meyerhoff, 16 

WklyNC (Pa.) 212. 

Cross references: 

Breaking off of marriage engagement 
as defeating right of fiancée see 
supra § 135. 

Death of member at hands of benefi- 
rig see infra text and notes 24-— 


Marriage of member as defeating 
rights of beneficiary previously 
named see supra § 157. 

Reimbursement of beneficiary not en- 
titled to take see infra § 199. 

Time with reference to which eligi- 
pie is determinable see supra 

135. : 

15. Smith v. Hatke, 115 Va; 230, 
78 SE 584. 

16. Dickerson vy. Midvale Ben. As- 
soc., 264 Pa, 415, 107 A 778. 

17. See cases supra notes 15, 16. 

Reversion to society on death of 
beneficiary before death of member 
see infra § 195. 

18. Nebr.— Warner  v. Modern 
Woodmen of America, 67 Nebr. 233, 
93 NW 397, 108 AmSR 634, 61 LRA 
603, 2 AnnCas 660. 

N. Y.—Alexander v. Page, 150 NYS 
104. 

Oh.—Halle v, District Grand Lodge 
We.OS Ee ot Ou Clip. Ct NUS. ooh 
24 Oh. Cir. Ct. 717. 

Pa.—Feldman v. Brith Achin Ben. 
Assoc,, 86 Pa. Super. 409. 

Tex.—West v. Grand Lodge A. O. 
WU. w., 14. Tex. Civ. A. 471, 37 SW 

966. 
. Death of beneficiary before death 
of member see infra § 195, 

19. Walker v. Young Men’s St. 
Michael’s Mut. Aid, etc., Assoc., 148 
La, 961, 88 S 232. 

Effect of failure to designate bene- 
ficlary generally see supra § 189. 


20. Saviczki v. Polish Nat. Kos- 
ciuszko Assoc., Inc., (Mass.) 159 NE 
438. 

21. Taylor v. Hair, 112 Fed. 913. 

22. See supra § 135. 

23. Sovereign Camp W. O. W. v. 


Muth, 91 N. J. Eq. 460, 109 A 853. 
24. Death of: 

Beneficiary before death of member 
killed by him see infra § 195. 

Member caused by beneficiary as ex- 
eepted risk see supra § 177. 


25...See supra § 177. 
26. Ark.—Henry v. Knights & 
Daughters of Tabor, 156 Ark. 165, 


246 SW 17. 


Ill.—Supreme Lodge K, & L. H. v. 


Menkhausen, 209 Ill. 277, 70 NE 567, 
101 AmSR 239, 65 LRA 508 [aff 106 
Ill. A. 665]. 

Iowa.—Schmidt v. Northern Life 
Assoc., 112 Iowa 41, 83 NW 800, 84 
AmSR 323, 51 LRA 141. 

Minn.—Sharpless v. Grand Lodge 
A. O, U. W., 1385 Minn. 35, 159 NW 
1086, LRA1917B 670. 

Tex.—Grand Lodge U. B. F. S. M. 
T. v. Lawson, (Civ. A.) 203 SW 394. 

[a] “he rule of public policy 
which prevents the beneficiary in a 
policy of insurance who has mur- 
dered the insured from collecting the 
insurance will’ not be extended’ fur- 
ther than is necessary to prevent the 
felon from reaping benefit from his 
erime, and [that] the proceeds of such 
a policy are payable to the estate 
of the insured.” Henry vy. Knights & 


Daughters of Tabor, 156 Ark. 165, 
168, 246 SW 17, 

[b] Rule applied.—Although, by 
murdering the member, the _ benefi- 


ciary forfeits his right to the insur- 
ance, the society is not absolved 
from liability to others, the sole hcir 
of deceased who would take on the 
death of an eligible beneficiary be- 
ing entitled to recover. Sharpless v. 
Grand Lodge A. O. U. W., 135 Minn. 
35, 159 NW 1086, LRA1917B 670. 

27. Grand Circle W. O. W. v. 
Rausch, 24 Colo. A. 304, 134 P 141; 


McDade v. Mystic Workers of 
World, 196 Iowa 857, 859, 195 NW 
603; Markland vy. Modern Woodmen 


of America, (Mo. og. 210 SW 921; 
Grand Lodge U. B. S. M. T. v. Law- 
son, (Tex. Civ. aii 203 Sw 394. 

“Tf there were no limitations or 
provisions in the policy whatever, 
providing for the contingency where 
the beneficiary under the policy takes 
the life of the insured, the plain pro- 
visions of the statute would apply, 
and the heirs of the insured, except 
the beneficiary, would be entitled to 
receive the proceeds of the .policy. 
Such is the clear purport of the stat- 
ute, as applied to such a case. In 
the instant case, however, the policy 
by its terms provides for just such 
a contingency, and directs that the 
proceeds of the policy must be dis- 
posed of under the terms of the con- 
tract of insurance. It is clear that, 
under the terms of the policy, in the 
event that the life of the insured 
was taken by the beneficiary named 
in the policy, the certificate there- 
upon became ‘null and void and of no 
effect,’ and that ‘all moneys which 


have been paid and all rights and 
benefits which may have accrued on 
this certificate shall be absolutely 
forfeited.’ ” McDade Wis Mystic 
Workers of World, supra. 

[a] Fund reverts to the society: 
(1) Where the certificate expressly 
provides that, if the member is mur- 
dered by the beneficiary, the fund 
shall revert to the society. Grand 
Circle W. O. W. v. Rausch, 24 Colo. 
A, 304, 134 P 141. (2) Where the 
certificate provides that it shall be 
‘null and, void’ if the member dies 
by the hand of the_ beneficiary. 
Markland vy. Modern Woodmen of 
America, (Mo. A.) 210 SW 921 (heirs 
of member do not take); Griffith v. 
Mutual Protective League, 200 Mo. 
A. 87, 205 SW 286; Grand Lodge U. 
B. F. S. M. T. v. Lawson, (Tex. Civ. 
A.)' 203 SW 394. See McDade v. 
Mystic Workers of World, 196 Iowa 
857, 195 NW 603 (a statute provid- 
ing for distribution of benefits 
among the member’s heirs, where 
his death was caused by the bene- 
ficiary, does not apply where the cer- 
tificate provides that it shall be void 
and all benefits forfeited in such 
case). 

28. Schmidt v. Northern Life As- 
soc., 112 Iowa 41, 83 NW 800, 84 
AmSR 323, 51 LRA 141, 

29. Generally see supra § 192, 

Death of beneficiary in lifetime of 
member see supra § 196. 

30. Laseter v. Laseter, 157 Ark. 
273, 247 SW 1049; Cunat v. Supreme 
Tribe B. Hi; Lb, Til. A. 138 Laff 249 
U. §. 448, 94 NE 925,. 34 LRANS 
1192, AnnCas1912A 9131; Beard v. 
Sharp, 100 Ky. 606, 38 SW 1057, 18 
KyL 1029; Caudell v. Woodward, 96 
Ky. 646, 29 SW 614, 16 KyL 742. 

31. Cunat v. Supreme Tribe B. H., 
249 Ill. 448, 94 NE 925, 34 LRANS 
1192, AnnCasi912A 213 Lafti ploy ALi. 
A. 138, and dist Norwegian Old Peo- 
ples’ Home Soes, Ve » Wilson, 1.36 011, 
94, 52 NE 41 (where the fund was 


apportioned) }; White v. White, 111 
Miss. 219, 71 S322. See Superior 
Lodge D. H. v. Satchwell, 112 Mo. 


A. 280, 87 SW 58 (where a member 
designates two beneficiaries, each to 
receive a special part of the fund, 
and one is ineligible, his part of the 
fund should be distributed as if no 
designation had been made as to it). 

32. Morgan vy. Hunt, 26 Ont. 568. 

33. Persons who may question eli- 
gibility see supra § 135. 

Waiver by, or estoppel of, society 
to assert ineligibility see supra § 135. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 
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§§ 194-195] 


on the ground of his ineligibility.3¢ 

[§ 195] b. Death of Beneficiary before Death of 
Member**—(1) In General. By the weight of au- 
thority, in the absence of any provision on the sub- 
ject in the statute or laws of the society, or in the 
certificate of insurance, the beneficiary has no vested - 
right therein during the lifetime of the member, 
and his contingent interest expires on his death;*6 
hence if he predeceases the member neither his per- 
sonal representatives nor next of kin, nor his heirs 
or legatees, become entitled to benefits on the mem- 
. ber’s subsequent decease;*? and this rule has been 


34. Rice v. Modern Woodmen of 
America, 197 Iowa 35, 196 NW 514. 

[a] Ilustration.—Where children 
of a member and his divorced wife 
permitted the daughter of a former 
marriage of such member’s second 
wife to wait upon and care for such 
member during the last months of 
his life, in reliance upon a provi- 
sion in such member's certificate giv- 
ing her one half of the amount 
thereof, without suggesting that 
they intended to contest her right 
thereto as not so related to the mem- 
ber as to be entitled to be benefi- 
ciary, they were equitably estopped 
to contest such right. Rice v. Mod- 
ern Woodmen of America, 197 Iowa 
35, 196 NW 514. 

35. Rights of personal represen- 
tative and next of kin of beneficiary 
dying after member see supra § 191. 

36. See supra § 134; and cases 
infra note 387. , 

37. Ala.—Ex p. Mosaic Templars 
of America, 212 Ala. 471, 103 S 65 
[rev and granting certiorari 20 Ala. 
A. 479, 103 S 63]; Mosaic Templars 
of America v. Raife, 21 Ala. A, 329, 
110 S 66 [certiorari den 215 Ala. 159, 
110 S 67]. 

Colo.—Finnell v. Franklin, 55 Colo. 
156, 134, BP. 122. 

Conn.—Order of Scottish Clans v. 
Reich, 90 Conn. 511, 97 A 863; Su- 
preme Colony U. O. P. F. v, Towne, 
87 Conn. 644, 89 A 264, AnnCas1916B 
181, 

Ga.—District Grand Lodge No, 18 
Gnu O,.O% MarA, ov. Cothran, isl, Ga. 
A. 122, 120 SE 22 [answers to cert 
questions 156 Ga. 631, 119 SE 594, 
31 ALR 759]. 

Tll.—Martin v. Modern Woodmen 
of America, 253 Ill, 400, 97 NE 693, 
AnnCasi1913A 299 [aff 163, Ill. A. 
548]; Munhall v. Daly, 37 Ill. A. 628. 

Ind.—Bunyan v. Reed, 34 Ind, A. 
295, 70 NE 1002. 

Kan.—Pilcher v. Puckett, 77 Kan, 
284, 94 P 132, 17 LRANS 1083; Brew 
vy. Clement, 48 Kan. 386, 29 P_ 704. 

La.—McNamara’s Succ., 5 La. A. 
(Orleans) 13. 

Mass. — Makller v. Independent 

Workmen’s Circle of America, 255 
Mass, 252, 151 NE 69; Haskins v. 
Kendall, 158 Mass, 224, 33 NE 495, 
85 AmSR 490 (holding also that the 
beneficiary does not have a vested in- 
terest which will pass to his next 
of kin on his death before the mem- 
ber, although the by-laws. provide 
that the member cannot transfer the 
certificate without the beneficiary’s 
consent). 
Mich.—Michigan Mut. Ben. Assoc. 
Rolfe, 76 Mich. 146, 42 NW 1094. 
Minn.—Gutterson v, Gutterson, 50 
Minn, 278, 52 NW 530; Richmond vy. 
Johnson, 28 Minn. 447, 10 NW 596. 

Miss.—Sykes v. Armstrong, 111 

iss, 44, 71 S 262. 

Ee Donkin vy. Modern Brother- 
hood of America, 119 Mo, A. 210, 95 
SW 967; Supreme Council R. A. v. 
Bevis, 106 tio. . 429, 80 SW 739 
(so holding in the absence of any 
agreement between the member and 
the beneficiary by which the certifi- 
cate was pledged to the latter); Su- 
preme Council R. v. Kacer, 96 


Vie 


Mo. A. 93, 69 SW 671; Expressmen’s 


Aid Soc. v. Lewis, 9 Mo. A. 412. 
_Nebr.—Schneider v. Modern Wood- 
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applied to beneficiaries in a foreign beneficial so- 


| eiety.%8 


men of America, 96 545, 148 
NW 334, 

N. H.—Supreme Council A. L, H. 
v. Adams, 68 N. H. 236, 44 A 380. 

N. J.—Golden Star Fraternity v. 
Martin, 59.N. J. L. 207, 85 A 908. 

N. Y.—Simon v. O’Brien, 87 Hun 
160, 38 NYS 815; Brooklyn Masonic 
Relief Assoc. v. Hanson, 53 Hun 149, 
6 NYS 161; Matter of Gebert, 95 
Misc. 477, 478, 160 NYS 782 [quot 
Cyc]; Southwell v. Gray, 35 Misc. 
740, 72 NYS 342, 

Oh.—Tafel v. Supreme Command- 


Nebr. 


ery. KG. ‘R.,-9" Oh. Dec. GReprint) 
279, 12 CincLBul 35. 
Pa.—Ancient Order of United 


Workmen vy. Mooney, 230 Pa. 16, 79 
A 233; Arthars vy. Baird, 8 Pa. Co. 
71, 20 Phila. 291; Arthars v. Baird, 
8 Pa. Co. 67, 20 Phila, 287. But see 
Clark vy. Equitable Aid Union, 6 Pa. 
Co. 321 (legal representatives of de- 
creased beneficiary are entitled to 
fund). 

Tenn.—Handwerker v, Diermeyer, 
96 Tenn. 619, 36 SW 869. 

Tex.—Screwmen’s Benev, Assoc. vy. 
Whitridge, 95 Tex. 539, 68 SW 501. 

Va.—Smith y. Hatke, 115 Va. 230, 
78 SE 584. 

Wis.—Farr v. Grand Lodge A. O. 
UL Ww... -83 Wis: :446) 53 "NW. 738,. 35 
AmSR 73, 18 LRA 249; Riley v. 
Riley, 75 Wis. 464, 44 NW 112. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. : 

Ont.—In re Pinsonneault, 34 Ont. 
L. 388, 9 OntWN 30, 25 DomLR 790; 
Re Phillips, 12 Ont. L. 48. 

[a] If a certificate taken out by 
a husband in favor of his wife is to 
be considered a vested property in- 
terest of the wife, it is a mere chose 


in action which, on her death before 


that of her husband, becomes the 
absolute property of the latter. 
Handwerker y..Diermeyer, 96 Tenn. 
619, 34 SW 869. ‘ 

Death in common disaster 
infra text and notes 56-58. 

38. Dennis v. Modern Brotherhood 
of America, 119 Mo. A. 210, 95 SW 
967 (the rights of beneficiaries un- 
der a certificate in a foreign associ- 
ation which was in point of fact a 
fraternal association under the laws 
of the state where organized, and 
whose organization, mode of pay- 
ment of benefits, and mode of raising 
funds therefor were in such respects 
in keeping with the law of Missouri 
relating to such associations, even 
though all its classes of beneficiaries 
are not identical with those named 
in the Missouri ‘statute, are the 
rights recognized by the law. appli- 
cable to such certificates, and hence 


see 


the interest of one of such benefi- 
ciaries ceased at her death). 
39. Expressman’s Mut. Ben. As- 


soe. v. Hurlock, 91 Md. 585, 46 A 957, 
80 AmSR 470; Caddick v. Highton, 
GSialweOk rden cs ly 

[a] If the member fails to desig- 
nate another beneficiary after the 
death of the original beneficiary in 
his lifetime, the fund goes to the 
latter’s representatives. Express- 
men’s Mut. Ben. Assoc. v, Hurlock, 
91 Md. 585, 46 A 957, 80 AmSR 470; 
Thomas v. Cochran, 89 Md, 390, 43 A 
792, 46 LRA 160. 

40. See statutory provisions, 


The rule, however, does not prevail in all 
jurisdictions,®® and in some it has been abrogated 
or modified by statute;#? and by the constitutions 
and by-laws of some societies it likewise may be 
abrogated or modified.44 
where the member has no right to change the bene- 
ficiary without the latter’s consent, the original 
beneficiary has a vested interest, and if he dies be- 
fore the member and no valid change of the certifi- 
cate has been made, the fund accruing on the death 
of the member passes to the deceased beneficiary’s 


It has been held that, 


[a] In Kentucky (1) the general 
rule (see supra note 27), that the 
beneficiary has only a contingent in- 
terest until the death of the member, 
and if such beneficiary dies during 
the member’s lifetime his interest 
ceases, and his representatives have 
no right to the fund, has been made 
effective by Act March 22, 1916 c 27 


§ 6. Bright v. Supreme Council C. 
K. & L. A., 183 Ky. 388, 209 SW 
379, 381, seit. Cyel; (2) But under 


the statutes in effect prior to the 
above statute, where the beneficiary 
died before the member who made 
no other disposition of the fund, in 
the absence of any provision of the 
contract for a different disposition 
thereof in such case, it was held 
that the certificate shall be construed 
as a will, and that the fund passed 
to the heirs, distributees, or personal 
representatives of the deceased bene- 
ficiary. Bright v. Supreme Council C. 
K. & L. A., supra; Finn v. Eminent 
Household C. W., 163 Ky. 187, 173 
SW 349; Vaughan v. Modern Broth- 
erhood of America, 149 Ky. 587, 149 
SW 9387; Buckler v. Supreme Coun- 
@ll- C.K Ay, ot 43 Ky. 61851386 3S Wi 
1006, 1007 [quot Cyc]; Neal v. Shir- 
ley, 137 Ky. 818, 127 SW 471;: Hall 
v. Ayer, 105 SW 911, 32 KyL' 288; 
Supreme Council C. K. A. y. Dens- 


ford,.. 56, “SW 172, 21° Kyl 1574, .49 
LRA 776. 
41. See Anderson y. Supreme 


Council C. B.L., 69 N: J. Hq. 176, 60 
A 759 [aff 70 N. J. Eq. 810 mem, 67 
A 1103 mem]; O’Brien v. Supreme 
€ouneil 'C.- Bu he 81 App. Div. 21.780 
NYS 775 [aff 176 N. Y. 597 mem, 68 
NE 1120 mem]. But see Simon v. 
O’Brien, 87 Hun (N. Y.) 160; 338 NYS 
815 (where the constitution and by- 
laws of a mutual benefit associa- 
tion provided for the payment of 
a certain sum on a member’s déath 
“to his family or dependents, as such 
member may have directed;”’ that a 
member might at any time change 
his designation of a beneficiary; and 
that “in the event of the death of a 
beneficiary, of a member, and no 
change of beneficiary shall have been 
made as hereinbefore provided, the 
share of such deceased beneficiary 
shall be paid to his or her legal rep- 
resentative,’ it was held that the 
provisions in regard to payment to 


the representative of a deceased 
beneficiary merely designated the 
person to whom the _ association 


might make payment in discharging 
its liability; and where a beneficiary 
died before the member of the asso- 
ciation, and no new designation was 
made, the next of kin of the benefi- 
ciary are not entitled to the insur- 
ance, but it will go to the family or 
dependents of the member, as pro- 
vided by the constitution). 

[a] Illustration.—Where the by- 
laws provided that, if the beneficiary 
dies during the member’s lifetime, 
his heirs shall take the benefits, such 
heirs could contest the right of the 
illegal beneficiary designated After 
the death of ,the legal beneficiary. 
Grand Lodge A. O. U. W. v. Conner, 
116 Me. 224, 100 A 1022. 

{b] Administrator of deceased 
beneficiary held entitled to recover 
under by-laws, Jennings v. Grand 
Fraternity, 67 Pa. Super. 139. 
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distributees.4? In case the beneficiary predeceases | position of fund. However, certificates of benefit 


the member, the latter may as a rule designate a 
new beneficiary who will, on the member’s subse- 
quent death, become entitled to the benefits;** but 
if the member fails to designate a new beneficiary, 
the fund becoming payable on the member’s subse- 
quent death reverts to the society, in the absence 
of anything to the contrary in the rules of the 
society or the contract of insurance,** and the mem- 
ber’s personal representatives are not entitled to 


the fund.*® 


Provisions of contract or laws of society for dis- 


42. Johnson v. Hall, 55 Ark, 210, 
17 SW 874; Simms vy. Randall, 117 
Tenn, 543, 96 SW 971. 

43. Ala.— Mosaic Templars of 
America v, Raife, 21 Ala. A. 329, 110 
Ss Be ae ae den 215 Ala. 159, 110 
S 67]. 

Iowa.—Brinsmaid v. Iowa State 
Traveling Men’s Assoc., 152 Iowa 
134, 132° NW. 34, 42 LRANS 1161, 
AnnCas1913B 1282, 

Ky.—Van Bibber v. Van Bibber, 82 
Ky. 847, 6 KyL 393. 

Mich.—Grand Lodge A. O. U. W. 
v. Fisk, 126 Mich, 356, 85 NW 875. 

Mo.—Hofman v, Grand Lodge B. L. 
F., 73 Mo, A. 47. 

N. J.—Grand Lodge A. O. U. W, v. 
Gandy, 63 N. J. Eq. 692, 53 A 142. 

Okl.—Hines v. Modern Woodmen 
of America, 41 Okl, 135, 137 P 675, 
LRAI915A 264. 

Pa.—Schoales y. Order of Sparta, 
206 Pa. 11, 55 A 766. 

Ont.—Re Cole, 36 Ont, L. 1738, 10 
OntWN 9, 29 DomLR 492; Re Farley, 
10 Ont. L. 540, 6 OntWR 78; In re 
Farley, 9 Ont. L. 517; Canadian Order 
of Foresters vy. McHutchion, 14 Ont 
WR $251; McHutchion y. Canadian 
Order of Foresters, 13 OntWR 1010. 

[a] Designation of new  benefi- 
ciary held valid.—(1) Where no 
method of designation is provided 
for, a designation by will is suffi- 
cient. Brinsmaid v. Iowa State Trav- 
eling Men’s Assoc., 153 Iowa 134, 132 
NW 34, 42 LRANS 1161, AnnCas 
1913B 1282. (2) The designation of 
a new beneficiary in place of one de- 
ceased, by a member of a_ society 
instituted for the purpose of per- 
sonal benefit to members and their 
families, although ineffectual under 
the laws of the society, may be an 
expression of his will, which, on his 
death, may entitle the new benefi- 
ciary, who is a member of his fam- 
ily, to the benefit, to the exclusion 
of his heirs, who are not members 
of his family. Hofman vy. Grand 
Lodge B, L. F., 73’ Mo, A. 47. 

[b] In Massachusetts, if a certifi- 
cate has been lawfully issued, and if 
the beneficiary is dead and those 
mentioned in the proviso to the state 
are dead, the member can designate 
any other person as beneficiary, even 
though persons who could originally 
have been designated are still liv- 
ing. Lamothe v. Société Laurier, 244 
Mass. 189, 138 NE 899. ‘ 

Cross references: 

Mode of changing beneficiaries gen- 
erally see supra §§ 162-167. : 

Right to proceeds where designation 
of new beneficiary invalid see infra 

text and notes 46, 47. 

Sufficiency of designation generally 

see Supra §§ 150-154. 

44. Ga.—District Grand Lodge No. 
18 v. Cothran, 156 Ga. 631, 119 SE 
594, 31 ALR 757 [cert questions con- 
formed to 31 Ga. A, 122, 120 SE 22]. 

I11.—Munhall v. Daly, 37 Ill. A. 628. 

Mass.—Cook vy. Supreme Conclave 
I. O. H., 202 Mass. 85, 88, 88 NE 
584 [cit Cyc]. 

N. J.—Golden Star Fraternity v. 
Martin, 59 N. J. L. 207, 35 A 908. 

N. Y¥.—Hellenberg v. District No. 
Tew) aa BL O4NG oY. b80, 

Tex.—Screwmen’s Benev. Assoc, y. 
Whitridge, 95 Tex. 539, 68 SW 501; 


/ 


fails effectively 


insurance or the laws of mutual benefit societies 
may, and commonly do, provide that, in case the 
beneficiary predeceases the member. and the latter 


to designate a new beneficiacy,*® 


the fund shall go, not to the society on the one hand, 
nor on the other hand to the representatives of the 
deceased beneficiary, but that it shall be paid in a 
certain order to certain persons related to, or de- 
pendent on, the member, and in distributing the 


fund in such a case these provisions will govern.*’ 


So where certain persons are named in the appli- 


Home Circle Soc. v, Hanley, 38 Tex.] queathing the insurance to claimants, 


Civ, A. 547, 86 SW 641. 

Va.—Smith v. Hatke, 115 Va. 230, 
78 SE 584, 

45. District Grand Lodge No. 18 
v. Cothran, 156 Ga. 631, 119 SE. 594, 
31 ALR 757 [cert questions con- 
formed to 31 Ga. A. 122, 120 SE 22]; 
Cook v. Supreme Conclave I. O. H., 
202 Mass. 85, 88, 88 NE 584 [cit 
Cye]; Golden Star Fraternity v. Mar- 
tin, 59. N. J. LL. 207,,35 A, 908; Home 
Circle Soc. v. Hanley, 38 Tex. Civ. A. 
547, 86 SW 641. But see Hill v. Su- 
preme Council A, L. H,, 178 Mass. 
145, 59 NE 652 (holding that trust 
might arise in favor of the member’s 
estate, where the society waives its 
right to the reversion); Boyd v. 
Massachusetts Masonic Life Assoc., 
167 Mass. 242, 45 NE 735; Haskins 
vy. Kendall, 158 Mass. 224, 33 NE 
495, 385 AmSR 490 (both holding 
that a resulting trust arises in favor 
of the member’s estate). 

Rights of personal representatives 
generally see infra § 197. 

46. See cases infra this note. 

[a] “If no other designation has 
been made.”—In a by-law providing 
that ‘In the event of the death of the 
beneficiary named in his certificate of 
membership before the death of such 
member, if no other designation had 
been made, the benefits shall be paid 
to the widow,” the words “if no other 
designation had been made” refer to 
any designation made by the member 
in his lifetime, either before or after 
the death of the beneficiary named in 
the certificate. Supreme Assembly U. 
A. y. Johnson, 109 Wash. 247, 248, 186 
P 1065. 5 

[b] Insufficient designation of 
new beneficiary.—(1) If the designa- 
tion of a new beneficiary on the death 
of the original beneficiary in the 
member’s lifetime is invalid or in- 
effective, the fund will go to those 
entitled to take in such event under 
the laws of the _ society. Ce Vs 
Grand Lodge A. O. U. W., 105 SW 
479, 32 KyL 212; Grand Lodge A. O. 
U. W. v. Conner, 116 Me. 224, 100 A 
1022; Grand Lodge A. O, U. W. v. 
Edwards, 111 Me. 359, 89 A 147; Grand 
Lodge A. O. U, W. v. Booth, 81 N. H. 
161, 128 A 580; Grant y. Faries, 253 
Pa, 232, 97 A 1060. (2) The new bene- 
ficiary must be within the class con- 
templated by the rules of the society, 
and a designation by will of a bene- 
ficilary whom the member could not 
have named in his lifetime is equiva- 
lent to no designation. Re Drysdale, 
18 Man. 644. (8) Where a certificate 
was made payable to the member’s 
wife, and on her death an attempted 
change in the beneficiary was inef- 
fective, the proceeds are payable to 
the children of the deceased member, 
under a regulation of the order_that 
the benefit shall be paid, where the 
beneficiary dies during the lifetime 
of the widow, first to his widow, if 
living, and, if not, then to his chil- 
dren. Grand Lodge A, O. U. W. vy. 
Gandy, “63- N." J; Eq, 692, 58 > Ao 142. 
(4) So where the constitution of a 
society required certain formalities 
in changing the beneficiary desig- 
nated, and insured designated his 
wife, who subsequently died, and a 
few days later he executed a will be- 


but, although he lived eight months 
thereafter, he failed to make the 
change as required by the constitu- 
tion, the fund belongs to his heirs, 
under a provision in the constitution 
of the society that, if the beneficiary 
shall die during the lifetime of in- 
sured, the benefit shall be paid to his 
heirs. Grand Lodge A. O. U. W. v. 
Fisk, 126 Mich. 356, 85 NW 875. _ 
{c] Validity.—A by-law directing 
that, if on the death of a_beneficiary 
selected by a member before his de- 
mise, such member makes no further 
disposition thereof, the benefit shall 


be paid to his family, and, if none, to | 


his next of kin, is consistent with a 
charter providing that on a member's. 
death there may be paid a certain 
sum to his family, or as he may di- 
rect. Pease v. Supreme Assembly R. 


S. G. F.,.176 Mass. 506, 57 NE 1003. 


Cross references: Spit 
Eligibility of beneficiary designated 
see supra §§ 135-148. 


Mode of changing beneficiaries see 


supra §§ 162-167. 

Sufficiency of designation generally 

see Supra §§ 150-154. 
aun Ark.—Comer vy. Raney, 296 SW 
76. . 

Cal.—Supreme Council A. L. H. v. 
Gehrenbeck, 124 Cal. 43, 56 P 640. 

Conn.—Order of Scottish Clans v. 
Reich, 90 Conn. 511, 97 A 863. 

Del.—Emmons v. Grand Lodge A. 
0, U. W., 27 Del. 272, 88 A 459. 

D. C.—Moss y. Littleton, 6 App. 
201; Masonic Mut. Relief Assoc. v. 
MeAnrleys Ws Cuero: 3 

Ind.—Baggerly v. Supreme Tribe 
B.°H. 85"Ind:) A. 2727 153 IN soe: 

Iowa.—Hull v. Brotherhood of 
American Yeomen, 199 Iowa 356, 202 
NW 6; Cooper v. Order of Railway 
ele aad 156 Iowa 481, 1837 NW 


Kan.—Pilcher v. Puckett, 77 Kan. 
284. 94 P.132, 17 LRANS 10838. 

Ky.—Finn v. Eminent Household 
C. W., 168 Ky. 187, 173 SW- 349; Hull 
v. Grand Lodge A. O. U. W., 105 SW 
479"82 Kyi ote 

Me.—Grand Lodge A. O. U. W. v. 
Conner, 1176 Me. 224) 110" AW 41022 
Grand Lodge A. O, U. W. v. Edwards, 
111 Me. 359, 89 A 147, 

Mass.— Makller v. Independent 
Workmen's Circle of America, 255. 
Mass. 252, 151 NE 69; O’Brien, v. 
Grand Lodge A. O. U. W., 223 Mass. 
237, 111 NE 955; Davis v. McGraw, 
die Mass. 294, 92 NE 332, 188 AmSR 

Mich.—Grand Lodge A. O. U. W. v. 
Fisk, 126 Mich, 356, 85 NW _ 875. 

Minn.—McGaughey vy. Grand Lodge 
eee U. W., 148 Minn. 136, 180 NW 
L . 

Mo.—Walker v. Peters, 139 Mo. A. 
681, 124 SW 35; Supreme Council R. 
A. v. Bevis, 106 Mo. A. 429, 80 SW 
739; Supreme Council R. A. v. Kacer, 
96 Mo. A. 93,69 SW 671. 

Nebr.—Schneider vy. Modern Wood- 


men of America, 96 Nebr. 545, 148 
NW 334. 

N. H.—Grand Lodge A. O. U. W. v. 
Booth, 81 N. H. 161, 123 A 580; Su- 


preme Council A. L. H, v. Adams, 68 
N. H. 236, 44 A 380. 

N. J.—Anderson v. Supreme Coun- 
cil C. B. L., 70 N. J. Eq. 810 mem, 67 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eation for insurance as alternative beneficiaries in 
the event that the original beneficiary dies before 
the member, and on the happening of such event 
the member fails to designate a new beneficiary, 
the alternative beneficiaries are: entitled to the 
Even though the contract or laws of the 
society do not expressly provide for disposition of 
the fund in case the beneficiary dies in the mem- 


fund.*® 


A 1103 mem [aff 69 N. J. Eq. 176, 60 
A 759]; Grand Lodge A, O. U. W. v. 
Gandy, 63 N. J. Eq. 692, 53 A 142. 

N. Y.—Gienty v. Knights of Colum- 
bus, 146 App. Div. 497, 131 NYS 792 
[aff 205 N. Y. 577 mem, 98 NH-1103 
mem]; Walsh v. Walsh, 66 Hun 297, 
20 NYS 933 [aff 143 N. Y. 662 mem, 
39 NE 21 mem]; Matter of Rock, 49 
Misc. 286, 99 NYS 157; Southwell v. 
Gray, 35 Misc. 740, 72 NYS 342. 
Pica er of Beyer, Oh. Prob. 

Okl.—Hines y. Modern Woodmen of 
America, 41 Okl. 135, 137 P 675, LRA 
1915A 264. 

Pa.—Grant v. Faires, 253 Pa. 232, 
97 A 1060; Killingham y. Ford, 28 Pa. 
Co. 479; Espy v. American Legion of 
Honor, 7 Kulp 134. 

S. C—Speegle v. Sovereign Camp 
WetOu We nt S.-C. bv, 5S. SH 435. 

Tenn.—Peacock v. Joyce, 142 Tenn. 
335, 219 SW 350; Deacon v. Clarke, 
112 Tenn. 289, 79 SW 383. 

Tex.—Paden y. Briscoe, 81 Tex. 563, 
17 SW 42; Harris v: Harris, 44 Tex. 
Civ. A. 152, 97 SW 504; Bollman v. 
Supreme Lodge K. H., (Civ. A.) 53 
SW 722. 

Wash.—Supreme Assembly U. A. v. 
Johnson, 109 Wash. 247, 186 P 1065. 

Wis.—Ballou vy. Gile, 50 Wis. 614, 
7 NW 561. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. y. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. 

Man.—Re Drysdale, 18 Man. 644. 

Ont.—In re Roddick, 27 Ont. 537 
(holding that the member’s personal 
representative was not entitled to the 
fund); Re Rennie, 30 Ont. L. 6, 5 Ont 
WN 459, 15 DomLR 838. 

See also cases supra note 46. 

[a] Rule applied.—(1) Where the 
by-laws provide that death benefits 
should go to the member’s widow, or, 
in casé of her death before the mem- 
ber, to the children, and the widow 
receives the death benefits on the pre- 
sumption of her husband’s death 
after his absence for seven years, 
_giving a bond to repay such benefits 
if he should return alive, and the 
member returns after the wife’s 
death and dies shortly afterward, the 
wife’s right to the benefits ceases 
upon her death and vests in the 


children. Eminent Order of United 
Workmen y. Mooney, 2380 Pa. 16, 
TOM. «233: (2) Where a_ by-law 


provides that if all beneficiaries die 
during a member’s lifetime, and he 
makes no other designation, and 
leaves a widow and no minor children, 
the benefit shall be paid to her, she 
is entitled in a case where a member 
dies without legal designation of a 
beneficiary and there are no minor 
children. Davis v. McGraw, 206 Mass. 
294, 92 NE 332, 1388 AmSR 398. (3) 
Where laws of the society provide 
that care must be taken to see that 
the person or persons of a member’s 
family legally dependent on him are 
the ones to be named as his bene- 
ficiaries, and that a married man 
must name his wife, or wife and chil- 
dren, and a member, after naming his 
mother, marries, and, after the death 
of his mother, dies leaving a widow 
but no children and without having 
altered the appointment of his bene- 
ficiary, the widow, and not the edmin- 
istrator of the member, is entitled to 
the fund. Arthars v. Baird, 8° Pa. 
Cor 71,20 ‘Phila. 2915 > Arthars’ -v. 
Baird, 8 Pa. Co. 67, 20 Phila. 287. — 
[b] Stepfather and stepmo%snoer 
are in¢luded in words “father or 
mother,” in the constitution cf a so- 
ciety providing to whom beneiiis snall 
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lished.*9 


be paid in case the beneficiary dies 
before the member. McGaughey v. 
Grand Lodge A, O. U. W., 148 Minn. 
136, 186 NW 1001. 

[c] “Heirs” and “legal representa- 
tives.”,—(1) Whére two certificates 
payable to testator’s mother, who 
died before he did, provided that in 
such case they should be payable to 
the “legal representatives” of the 
member, and the articles of incor- 
poration declared the object of the 
association to be the equitable dis- 
tribution of the fund among the 
“families or benficiaries’” of deceased 
members, stating that each certificate 
entitled ‘‘the heirs, or legal repre- 
sentatives or designated beneficiary” 
to two thousand dollars, and the tes- 
tator’s will gave each of his two sis- 
ters such of his property as_ they 
might have in charge at his death, 
and all the “residue ... of which I 
may die seized, real, personal and 


mixed,” absolutely to his affianced, it | 


was held that, while the words “legal 
representatives” might sometimes be 
interpreted as “legal heirs,’’ here they 
must be given their usual meaning 
and carried the certificates to the ex- 
ecutor, and they went to the affi- 
anced by the residuary clause. Walk- 
er v. Peters, 139 Mo. A. 681, 124 
SW 35. (2) The various provisions 
showed that the word “heirs” was 
used in its proper sense and a dis- 
tinction clearly drawn between 
“heirs” and “legal representatives,” 
and the use of the words was not 
mere tautology. Walker v. Peters, 


supra. 
{d]) “Next living relative.’—W here 
the constitution of a society pro- 


vided that, on the death of a mem- 
ber, his certificate should be paid to 
his beneficiary, which should be his 


wife, children, adopted children, 
parents, brothers, sisters, or other 
relatives, and that, if the relative 


named should be deceased at the time 
of the member’s death, and no change 
of beneficiary had been made, the 
benefit should be paid to the “next 
living relative,’ in the order named, 
and a member took a certificate in 
favor of his mother, and subsequently 
married, ahd on the death of his 
mother made no change in the desig- 
nation of his beneficiary, the wife 
was entitled to the benefits in prefer- 
ence to his brothers, since the words 
“next living relative’? meant the one 
next in relationship to the deceased 
member, and not to the dead bene- 
ficiary. Mattison v. Sovereign Camp 
W. O. W., 25 Tex. Civ. A. 214, 60 SW 


Second wife.—(1) Under by- 
providing that, if the bene- 
ficiary died prior to the death of the 
member, the amount of the benefit 
should be paid to the widow, and if 
there was no widow to the children, 
where the member’s wife named as 
beneficiary died, and the member re- 
married, his second wife was entitled 
to the proceeds of the certificate as 
his widow in preference to the chil- 
dren. Peacock v. Joyce, 142 Tenn. 
335, 219 SW 350. (2) The fund was 
not impressed with a trust for the 
support of the member’s children by 
the first marriage. Peacock vy. Joyce, 


supra 

a Divorce of member. — Some 
statutes or by-laws expressly provide 
that, in case of the divorce of a mem- 
ber from the sole beneficiary, the 
benefit shall be paid the same as if 
the designated beneficiary had died 
before the member. Baggerly v. Su- 
preme Tribe B. H., 85 Ind. A. 272, 153 
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ber’s lifetime and no new beneficiary is designated, 
such fund will not ordinarily revert to the society 
or pass to the representatives of the deceased bene- 
ficiary, but will go to those persons who are within 
the classes who are eligible to take under such 
laws and for whose benefits the fund is estab- 


Death of beneficiary before death of member 


NE 805; Knights of Maccabees of 
World v. Brown, 186 Mich. 284, 152 
NW 1085; Atkeson vy. Sovereign 
Camp W. O. W., 90 Okl, 154, 216 P 
467, 32 ALR 1108. 

[g] Statutory provisions. — L. 
(1905) p 421 ¢ 271, relating to insur- 
ance, and providing that, where the 
beneficiary dies before insured and 
the latter subsequently dies without 
naming another beneficiary, the fund 
shall go to the estate of insured, re- 
lates to insurance companies and ordi- 
nary insurance, and has no applica- 
tion to fraternal benefit societies or 
to the benefits resulting from mem- 
bership in such societies. Boice v. 
Shepard, 78 Kan. 308, 96 P 485. 

Persons within designation made by 
statute or charter or laws of society 
in case beneficiary designated by 
remenenoe predeceases him see supra 

oo. 

48. Supreme Assembly U. A. v. 
Johnson, 109 Wash, 247, 186 P 1065. 

[a] MTlustration.— The right of 
daughters of a member named by him 
as alternative beneficiaries to recover 
on the certificate upon the death of 
his wife to whom the certificate was 
made payable was not affected by the 
remarriage of the member after the 
death of such wife, where after re- 
marriage he did not change the 
names of the beneficiaries. Supreme 
Assembly U. A. v. Johnson, 109 Wash. 
247, 186 P 1065. 

49. Colo.—Finnell v. Franklin, 55 
Colo. 156, 1384 P 122 (further holding 
that the fact that the member was 
the sole heir of. the deceased bene- 
ficiary did not create a resulting trust 
in favor of his estate). 

Conn.—Supreme Colony U. O. P. F. 
v. Towne,‘ 87 Conn. 644, 89 A 264, 
AnnCasi1916B 181. / 

Ill.— Kaemmerer v. Kaemmerer, 
231 Ill. 154, 88 NE 133 [aff 137 Ill. A. 
28]; Bildhauer vy. Slovenska Narodna 
Podporna Jednota, 234 Ill. A. 350; Su- 
preme Lodge K. & L. H. v.: Menk- 
hausen, 106 Ill. A. 665 [aff 209 Ill. 277, . 
che 567, 101 AmSR 239, 65 LRA 
508]. 

Ky.—O’Neal v. O’Neal, 109 Ky. 113, 
58 SW 529, 22 KyL 616. 

Mich.—Switchmen’s Union of North 
America v. Gillerman, 196 Mich. 141, 
162 NW 1024, , 

Minn.—Devaney v. Ancient Order 
of Hibernians L. Ins. Fund, 122 Minn. 
221, 142 NW 316. 

Miss.—Sykes v. slaty 
Miss. 44, 71 S 262. 

Tex.—Grand Court O. C. v. Welch, 
(Civ. A.) 250 SW 457; International 
Brotherhood of Maintenance of Way 


Armstrong, 


Employes y. Duncan, (Civ. A.) 194 
SW 956. 
[a] Rule applied.—(1) Where the 


beneficiary designated by the member 
is not in existence at the time of the 
member’s death, and there are per- 
sons in existence who are eligible, the 
fund is held in trust for those of the 
eligible who stand first in order, and 
where an eligible class consists of 
more than one person, then all the 
persons embraced within that class 
shall take the fund share and share 
alike. Eligibility is limited by the 
statute to ‘‘families, heirs, blood rela- 
tives, affianced husband or affianced 
wife or to persons dependent upon the 
member,” and the order of eligibility 
must be the order in which eligible 
classes are named in the statute, un- 
less otherwise properly and clearly 
designated. Kaemmerer v. Kaem- 
merer, 137 Ill. A. 28 [aff 231 Ill. 154, 
83 NE 1338]. (2) Under a certificate of 
an association organized to pay bene- 
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killed by him.®® <A provision that, 
the beneficiary before the death of 


fund shall be paid to the member’s estate, does not 
apply where the certificate provides that it shall be 
void if the member comes to his death at the hands 
of the beneficiary, and the beneficiary, after in- 
flicting a mortal wound on the member, commits 
suicide and dies before the latter.°? 

Ineligibility of beneficiary as equivalent to death. 
The fact that a wife designated as beneficiary ob- 


tains a divoree from. the member,” 


son named as beneficiary is ineligible as such,°* is 
not equivalent to the death of the beneficiary, so as 
to require the fund to be distributed as in cases 
where the beneficiary predeceases the member. 

Where the nomi- 


Original beneficiary as trustee. 
nal beneficiary is a mere trustee 


rights of the latter as the real beneficiaries are not 
defeated by his death in the lifetime of the 


member.>4 


Estoppel of person entitled to take. 
insurance fund passed to the member’s next of kin 
as beneficiaries, and not by descent, they are not 
estopped by laches from asserting that payment 
to the member’s administrator was unauthorized, 
although one of them petitioned for his appoint- 


ment, and they knew that the fund 


fits “to the families, heirs, blood rela- 
tives,” where the first designated 
beneficiary predeceased insured, and 
where insured’s attempted testamen- 
tary disposition of the funds was in- 
effectual, the uncles and cousins of 
the insured were entitled to the funds 
as against the executor, and the ex- 
ecutor receiving the fund would be a 
trustee for them. Finnell v. Frank- 
lin; 55 -Colo) 156, (34) Pvil22, 

[b] Where object of society is to 
protect widows and orphans of mem- 
ber, the fund will not revert to the 
society for failure to name another 
beneficiary, if a member left children 
surviving him. International Broth- 
erhood of Maintenance of Way Em- 
ployes v. Duncan, (Tex. Civ. A.) 194 


SW 956. 

[ec] “Lawful wife.’—Where, in 
the by-laws, “a lawful-wife”’ is the 
first named in the list of possible 
beneficiaries, a deceased member’s 
widow is entitled to be paid death 
benefits where the member failed to 
designate another beneficiary on the 
death of the former beneficiary. 
Switchmen’s Union of North America 
v. Gillerman, 196 Mich. 141, 162 NW 
1024, LRA1918A 1117. 

[d] .Member’s personal represen- 
tative is not entitled to the fund (1) 
as against the widow, where the 
charter secured the fund to the mem- 
ber’s family, and provided that it 
should not be subject to his debts. 
O'Neal v. O’Neal, 109 Ky. 113, 58 SW 
529, 22 KyL 616. (2) Where the 
right to insurance money passed to 
the member’s next of kin as bene- 
ficiaries, and not by descent, the mem- 
ber’s personal representative cannot 
take the money as trustee for the 
next of kin. Devaney v. Ancient Or- 
der of Hibernians L. Ins. Fund, 122 
Minn. 221, 142 NW 316. 

50. Disposition of proceeds gen- 
erally where beneficiary kills mem- 
ber see supra § 198. 

Disqualification of beneficiary who 
causes death of member see supra § 


ur 

51. Markland v. Modern Wood- 
men of America, (Mo. A.) 210 SW 
921; Greer v. Supreme Tribe B. H., 
195 Mo. A. 336, 190 SW 72. 

52. Overhiser. v. Overhiser, 14 
Colow As 15969" Pi To. 1 

53. Knights of Honor vy. Watson, 
64 °-Nj Hy L507,) 15. A 01255 Starry. 
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on the death of 
the member, the 
their claim.®® 


easter. 


or that the per- 


for others, the 


[$§ 195-197 


and that he paid the funeral expenses out of the 
same, but made no objection, and delayed asserting 


Death of member and beneficiary in common dis- 
Since theinterest of a beneficiary is a mere 
expectancy which becomes vested only on the death 
of the member,** the representatives of the benefi- 
ciary take nothing where he and the member meet 
death in a,common disaster, and it is not shown 
that the beneficiary survived the member, the pre- 
sumption being that they died at the same time.*” 
Some authorities, however, have held that, in the 
absence of proof that the beneficiary died before the 
member, the legal representatives of such benefi- 
ciary are entitled to the fund.*® 

[§ 196] (2) Rights of Cobeneficiaries. 
several persons are designated as cobeneficiaries of 
the entire proceeds of one certificate, they become 
joint tenants as to the fund, and if one predeceases 


Where 


the member those who survive him take the entire 


Where the 


issue.°? 
was paid to him 


Knights of Maccabees of World, 27 
Ohe Cir, Ct. 478. 

54. Adams v, Grand Lodge A. O. 
TH) W5i105° Cals .821, )38oR 4914, -4b 
AmSR 45 (where a certificate made 
payable to a member of a firm to 
which insured was indebted was in- 
tended by all parties to be for the 
benefit of the firm). 

55. Devaney v. Ancient Order of 
Hibernians L. Ins. Fund, 122 Minn. 
221, 142 NW 316. 

56. See supra § 134; 
infra note 57. 

57. Ex p. Mosaic Templars of 
America, 212 Ala. 471, 103 S 65; Mid- 
deke v. Balder, 198 Ill. 590, 64 NE 
1002, 92 AmSR 284, 59 LRA 653 [aff 
98 Till. A. 525]; Balder v. Middeke, 
92 Ill. A. 227; Supreme Council R, A. 
v. Kacer, 96 Mo. A. 93, 69 SW 671; 
Paden v. Briscoe, 81 Tex. 5638, 17 
SW 42; Males v. Sovereign Camp W. 
ot 30 Tex. Civ. A. 184, 70 SW 

[a] Rule applied.—Under by-laws 
providing that, in case of the death 
of the designated beneficiary before 
that of insured, the benefit shall be 
paid insured’s relatives in a certain 
order, and if a designation shall fail 
for illegality ‘or otherwise” the 
benefit shall be so payable to the 
relatives, the relatives take, where 
the beneficiary and insured perish in 
the same disaster, and there is no 
proof that the beneficiary was the 
survivor, Supreme Council ‘R. A. v. 
Kacer, 96 Mo. A. 98, 69 SW 671. 

[b] There is no instant of time 
in such case where the beneficiary’s 
expectancy could ripen into a vested 
right so as to descend to his next of 
kin or distributees under the statute 
of distributions. Ex p. Mosaic Tem- 
plars of America, 212 Ala. 471, 103 
S 65 [rev and granting certiorari 20 
Ala. A, 479, 103 S 68). 

58. Cowman y. Rogers, 73 Md, 403, 
21 A 64,10 LRA 5650. 

59. Ill.—Royal League vy. Shields, 
159 Ill. A. 54 [aff 251 Ill. 250, 96 NE 
45, 86 LRANS 208]. 

La.—MecNamara’s :Suce., 5 La. A. 

Relief 


(Orleans) 138. 
N. Y.—Brooklyn Masonic 
neice v. Hanson, 53 Hun 149, 6 NYS 


and cases 


Wis.—Farr v. Grand Lodge A. O., 


U. W., 838 Wis. 446, 53 NW 738,. 35 
AmSR 73, 18 LRA 249, 


fund,®? even though the member apportions the fund 
between the cobeneficiaries.®° 
porated into the laws of some societies;** but, in 
view of the statute in some jurisdictions, it has no 
application where the deceased beneficiary leaves 


This rule is incor- 


[§ 197] 4. Rights of Personal Representative of 


Ont.—Re Phillips, 12 Ont. L. 48. 

[a] So where a member desig- 
nates his “family” as the beneficiary, 
and his family consists at that time 
of himself and his wife and daughter, 
the wife and daughter are the bene- 
ficiaries; and if the daughter dies 
before her father, and the wife is 
the only member of his family who 
survives him, she takes the whole 
fund, and the daughter’s children 
take nothing. Brooklyn Masonic Re- 
lief Assoc, v. Hanson, 53 Hun 149, 6 
NYS 161. 

60. Dennis v. Modern Brotherhood 
ae ares 119 Mo. A. 210, 95 SW 
_ [a]. Thus, where a certificate was 
issued in accordance with an appli- 
cation wherein the member named as 
his beneficiaries one of his daughters 
for a certain amount and another 
daughter for a certain amount, the 
amount of the benefit applied for 
being the total of such sums, it was 
held that the words of appointment 
used in the certificate were to be 
regarded as the same as if the fund 
was payable to the member’s children 
naming them, and the survivor of 
such children was entitled to the en- 
tire fund. Dennis v. Modern Broth- 
erhood of America, 119 Mo. A. 210, 
95 SW 967. 

61. Polhill v. Battle, 124 Ga. 111, 
52 SE 87; Bunyan v. Reed, 34 Ind. A. 
295, 70 NE 1002; Wright v. Wright, 
15 KyL 573. 

62. Supreme Council G@ K. A. v. 
Densford, 56 SW 172, 21 KyL 1574, 
49 LRA 776. 

{a] Construction and effect of 
statute.—A certificate issued to a 
member, payable on his death to 
beneficiaries named therein, is to be 
construed as a will, and therefore 
St. § 4841, providing that, if a de-. 
visee or legatee dies before the tes- 
tator, his issue, if any, shall take 
the estate devised or bequeathed, ap- 
plies to such a certificate; so that, 
where one of several beneficiaries 
named dies before the member, leav- 
ing issue which survive the member, 
such issue take his share, notwith- 
standing a by-law of the society pro- 
viding that, on the death of one of 
the beneficiaries selected by the mem- 
ber, the benefit shall be paid in full 
to the surviving beneficiaries, as 
such a by-law, in view of the statute, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


J <i 5 3 
§ 197] , 
Member.®? 


personal 


must be construed as applying only 
where the deceased beneficiary leaves 
no issue. Supreme Council C. K. A. 
v. Densford, 56 SW 172, 21 KyL 1574, 
49 LRA 776. And see supra § 195 
note 40 [a] (2). 

63. Right of tue representa- 
ah to funeral benefits see infra § 

64. Matter of Smith, 42 Misc. 639, 
87 NYS 725 (where, by the constitu- 
tion of a society, a death benefit was 
provided for families and relatives 
of members, a designation by a mem- 
ber, “Payable to Hstate,” did not 
make the fund part of the estate and 
subject to debts). 


ber’s 


65. Ill—Hamilton v. Darley, 266 
Til, 542, 107 NE 798. 
Kan.—Hunt v. Remsberg, 83 Kan. 


665, 112 P 590, 32 LRANS 246, 21 
AnnCas 1267. 

Mass.—Brierly v. Equitable Aid 
Union, 170 Mass. 218, 48 NE 1090, 
64 AmSR 297; Bancroft v. Russell, 
157 Mass. 47, 31 NE 710; Daniels v. 
Pratt, 143 Mass. 216, 10 NE 166 
(holding that in such case the execu- 
tor must administer the fund in ac- 
cordance with the will). 

Mo.—Ordelheide v. Modern’ Broth- 
erhood of America, 268 Mo. 339, 187 
SW. 1193. 

N. H.—Shepard v. Provident Mut. 


Relief Assoc., 68 N. H. 611, 44 A 
530. 

N. J.—Coghlan v. Supreme Con- 
oe TO eo. SO TIN eb Rad OLA 
32 

N. Y.—Sulz v. Mutual Reserve 
Fund Life Assoc., 145 N. Y. 563, 40 
NE 242, 28 LRA 379, 


: Pa.—Compton’s Est., 25 Pa, Super. 
8. 

[a] Where a certificate is payable 
to the member’s “legal representa- 
tives” (1) the proceeds go to his es- 
tate. Hamilton v. Darley, 266 Ill. 
542, 107 NE 798 [aff 188 Ill. A. 229]; 
Hunt v. Remsberg, 83 Kan. 665, 172 
P 590, 82 LRANS 246, 21 AnnCas 
1267 (where the certificate is pay- 
able to the- legal representative on 
the death of the beneficiary and fail- 
ure to make a new designation, the 
proceeds go to the member’s ad- 
ministrator); Ordelheide v. Modern 
Brotherhood of America, 268 Mo. 339, 
187 SW 1193; °Fretz’ Bst., 98 Pa. 
Dist. 645 (term includes executor or 
administrator, but not widow). (2) 


The administrator of the member, if 


one is appointed, alone can sue upon 
the policy. Sulz v.:Mutual Reserve 
Fund Life Assoc., 145 N. Y. 563, 40 
NE 242, 28 LRA 379 [rev 7 Misc. 
593, 28 NYS 263]. 

[b] Construction of by-laws.— 
Where the by-laws provided that a 
benefit should be paid ‘to his direc- 
tion, as entered upon his certificate,” 
and, if such beneficiaries were dead, 
the benefit should become a part of 
the member’s estate, and might be 
disposed of by will, and insured’s 
certificate directed that the benefit 
should be paid to a third person as 
his interest should appear, and the 
balance according to the provisions of 
his will, such balance was payable to 
insured’s executor, where not speci- 
fically disposed of by will. Shepard 
v. Provident Mut. Relief Assoc., 68 
N. H. 611, 44 A 530. 

€6. See cases infra notes 67, 68. 

Rights of creditors see infra § 198. 

67. Oertlett’s Est., 7 Pa. Dist. 678, 
21 Pa. ie 616. 

68. U.S.—Worley v. Northwestern 
10 Fed. 227, 3 


Grand Lodge, 


Masonic Aid ASSOC., 
McCray 53. 
Ala.—Slaughter v. 


Unless a certificate in a beneficial or 
fraternal society is legally°* made payable to the 
member himself or to his estate, either originally, 
‘or on failure of the designated beneficiary,®> such 
benefits are not assets subject to administration on 
‘the member’s death,®* even though included in the 
inventory by the executor;*’ and hence the mem- 
representative is 


MUTUAL BENEFIT INSURANCE 


titled thereto.®? 


not entitled | beneficiary,"! or 


192 Ala. 301, 68 S 367. 

Cal.—Burke v. Modern Woodmen of 
America, 2 Cal. A. 611, 84 P 275. 

Colo.—Finnell v. Franklin, 55 Colo. 
156, 134, P) 122. 

Conn.—Order of Scottish Clans v. 
Reich, 90 Conn. 511, 97 A 863; Estes 
v. Local Union No. 43 U. B. C. & J. 
A., 90 Conn. 426, 97 A 326; Supreme 
Colony U. O. P. F. v. Towne, 87 Conn. 
644, 89 A 264, AnnCasi916B 181. 

Ga.—District Grand Lodge No. 18 
v. Cothran, 156 Ga. 631, 119 SE 594, 
31 ALR 757 [cert questions con- 
formed to 31 Ga. A. 122, 120 SE 22]; 
Jackson y. Brothers and Sisters of 
Promise, 2 Ga. A. 761, 59 SHE 11. 

Hawaii.—Camara Vv. Sociedade 
Lusitana Ben., 22 Hawaii 370; Socie- 
dade Portugueza de’ Santo Antonio 
Ben. vy. Rodrigues, 22 Hawaii 4. 

Tll.—Modern Woodmen of America 
v. Scott, 201 Ill. A. 144; Starcke v. 
Plattdeutsche Grot Gilde, 166 Ill. A. 


Ind.—Thomas v. Locomotive En- 


gineers’ Mut. L., ete., Ins. Assoc., 191 
ae 1152; 183 NW 628, 15 ALR 
1 


Kan.—Boice vy. Shepard, 78 Kan. 
308, 96 P 485; Pilcher v. Puckett, 77 
Kan. 284, 94 P 132, 17 LRANS 1083. 

Ky.—Duvall v. Goodson, 79 Ky. 
224, 1 KyL 319; Kentucky Masonic 
Mut. L. Ins. Co. v. Miller, 13 Bush 
489; Hall v. Ayer, 105 SW 911, 32 
Kyl 288. , 

Md. —Maryland Mut. Benev. Soc. 
I. O. R. M. vy. Clendinen, 44 Md, 429, 


22 AmR 52. 
Mich.—Catholic Mut. Ben. Assoc. v. 
Firnane, 50 Mich. 82, 14 NW 1707; 


Supreme Council C. M. B. A. v. Priest, 
46 Mich. 429, 9 NW 481. 

Minn.—Devaney vy. Ancient Order 
of Hibernians L. Ins. Fund, 122 Minn. 
221, 142 NW 316. 

Miss.—Young v. Roach, 105 Miss. 
6, 61 S 984; Bishop v. Curphey, 60 
Miss, 22. 

Mo.—Loos v. John Hancock Mut. 
L. Ins. Co., 41 Mo. 538 

Nebr.—Schneider v. Modern Wood- 


men of America, 96 Nebr. 545, 148 
NW. 334. 

N. Y.—Evans v. Supreme Council 
RPA 22S Nine 401 a0, NER 03, 70 


ALR 163; Hellenberg v. District No. 
1 I. O. B. B., 94 N. Y. 580; Brummer 
v. Cohn, 86 N. Y. 11, 40 AmR 508; 
Bown v. Supreme Council C. M. B. A., 
33 Hun 263; Greeno v. Greeno, 23 
Hun 478; Raab vy. National Slavonic 
Soe., 93 Misc. 67, 156 NYS 3801; Mat- 
ter of Wendell, 3 HowPrNS 68: Mat- 
ter of Brooks, 5 Dem. Surr. 326; 
Matter of Palmer, 3 Dem. Surr. 129. 

N. C—Andrews v. Most Worship- 
ful Grand Lodge F. A. O. M., 189 N. 
©. 697, 128 SE 4. 

N. D.—Finn v. Walsh, 19. N. D. 61, 
121 NW 766. 

Okl.—Johnson y. Roberts, 124 Okl. 
68, 254 P 88. 

Pa.—Dickerson vy. Midvale Ben. As- 
soc., 264 Pa. 415, 107 A 778; McNeil 
vy. United Order of Golden Cross, 131 
Pa. 389, 18 A 899; Williams’ App., 92 
Pa. 69; Kelley’s Bst., Piglet) Super. 
106; Spadoni Vv, National Slavonic 
Soc., 15 Pa, Dist. 124; Oertlett’s Hst., 
7 Pa. Dist. 678, 21 Pa, Co. 616; Ken- 
drick’s Est., 15 Pa, Co. 24; Hodge's 
App., 8 WklyNC 209; Morrell’s Hst., 
8 WklyNC 183. 

Tex.—White be an 11 Tex. Civ. 
ALELT 332 SW 4 

Va.—-Smith v. vatke; 115 Va. 230, 
78 SE 584, 

Ont.—Babe vy. Toronto Bd. of Trade, 
30 Ont. 69; In re Roddick, 27 Ont. 
537. 
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thereto, and cannot recover the same,°® except, as 
held in some cases, for the benefit of persons en- 


This rule applies, not only where 


the member has in due form designated an eligible 
beneficiary who is alive and capable of taking the 
benefit at the time of the member’s death,’® but 
also where the member has failed to designate a 


where the designation of a benefi - 


See Bennett v. Slater, [1889] 1 Q. 
B. 45 (where a member of a friendly 
society has nominated a sum of £100, 
but the total amount payable by the 
society at the death of such member 
exceeds £100, the society is bound to 
pay the sum nominated to the nomi- 
nee, without administration, and the 
general law will apply with regard 
to the amount over and above the 
sum of £100). 

[a] The object of such associa- 
tions is not to benefit the estates 
of members during life, or to increase 
them after death, but to provide 
funds for the benefit of their families, 
or others who may be designated dur- 
ing the lifetime of the members. 
Loos v. John Hancock Mut. L. Ins. 
Co., 41 Mo. 538; Bown v. Supreme 
Counce |. Cre M BoC ACe 33. bitin: CNG xe ) 
263; Matter of Wendell, 3 HowPrNS 
(N. hava) 68. 

[b] Rule applied.—(1) Where an 
application names a certain person 
as beneficiary, and the constitution 
of such association provides for the | 
payment of the benefits secured in 
case of death to the persons named 
as beneficiaries by the members in 
their applications, or, in default of 
such appointment to the heirs or 
legal representatives of the members, 
the obligation of such association 
arising upon the issue of a certificate 
of membership is to the person so 
named as beneficiary alone, and such 
person cannot recover in an action 
brought as administrator of the mem- 


ber. Iowa State Traveling Men’s As- 
soc. v. Moore, 73 Fed. 750, 19 CCA 
662. (2) Where money is collected 


on a certificate by the member’s ex- 
ecutrix, who is named as beneficiary 
therein, it is not subject to adminis- 
tration. White v. White, 11 Tex. Civ. 
A. 113, 32 SW 48. (@) Where the 
contract is to pay the benefits to the 
member’s ‘‘devisees, as provided in 
his last will,” and by such will the 
fund is bequeathed to a named per- 
son “in trust for my legal heirs,” the 
person so named takes the proceeds 
as trustee, although he is named as 
executor and qualifies as such, the 
fund.not being assets in his hands 
as executor. Peo. v. Petrie, 191 Tll. 
497, 61 NE 499, 85 AmSR 268 Laff 94 
Til, A. 652]. 

[ec] By making the insurance 
money payable to the devisee of the 
member, any interest on the part of 
the estate of the member is excluded. 
House v. Northwestern L. Assur. Co., 
200 Pa. 1738, 49 A’ 937. c 

{[d] In Vermont an action on a 
certificate issued to a member, pay- 
able to his sons on his death, must, 
if the certificate be a specialty, be 
brought by his legal representative. 
Morrill v. Catholic Order of Forest- 
ersi079 Vtio479; 65. Al 526: 

69. See infra notes 76-78. 

70. See cases supra note 68. 

71. U. S.—Worley v. Northwest- 
ern Masonic Aid Assoc., 28 Int. Rey, 
Rec. 50. 

Conn.—Supreme Colony U. O, P. F. 
v. Towne, 87 Conn. 644, 89 A 264, Ann 
Cas1916B 181. 

Md.—Maryland Mut. Benev.: Soc. 
I. O. R, M. v. Clendinen, 44 Md. 429, 
22eAm RR: 52: 

Mo.—Fenn v. Lewis, 81 Mo. 259 
[aff 10 Mo, A. 478]. 

Nebr.—Warner v. Modern Wood- 
men of America, 67 Nebr. 233, 93 NW 
397, 108 AmSR 634, 61 LRA 603. 

N. H.—Eastman Y. Provident Mut 
Relief Assoc., 62 N. H. 555. 

N. Y.—Hellenberg v. District No. 
17. 0. B. By 94 N.Y. 580. 
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ciary is invalid or ineffective,’* as where the per- 
son designated was at the time’ thereof ineligible 
as beneficiary or subsequently became so;"* or where 
there are no persons in existence who are compe- 
tent to take the benefits at the time of the mem- 
ber’s death,’* as where the person designated pre- 
deceases the member and no new designation is 


made.” 


Recovery by personal representative for benefit 
of person entitled. In some cases it has been held 
that the personal representative of the member, in 
the circumstances above mentioned,’® may recover 
the proceeds of the certificate, not as assets of the 
estate, but for the benefit of those entitled to the 
So where the benefits are paid to the mem- 
ber’s personal representative, he holds them, not 
as assets, but for the benefit of those legally entitled 
On the other hand it has been held that 


fund.77 


to them.7§ 


Pa.—Dickerson y. Midvale Ben. 
Assoc., 264 Pa. 415, 107 A 778; North- 
western Masonic Aid Assoc. v. Jones, 
154 Pa, 99, 26 A 2538, 35 AmSR 810; 
Hodge’s App., 8 WklyNC 209. 

Va.—Smith vy. Hatke, 115 Va, 230, 
78 SE 584. 
ee ee Vv, Costin, .21.Q@: BD. 

Ont.—Babe  v. Bd. of 
Trade, 39 Ont. 69. 

72. Dickerson y. Midvale Ben. As- 
soc., 264 Pa. 415, 107 A 778. And see 
cases infra notes 73-75. 

73. Camara y. Sociedade Lusitana 
Ben., 22 Hawaii 370; Thomas y. Lo- 
comotive Engineers’ Mut. L., etc., 
Ins, Assoc., 191 Iowa 1152, 183 NW 
628, 15 ALR 1240; Walter v. Hensel, 
42 Minn. 204, 44 NW 57; McFarland 
v. Creath, 35 Mo. A, 112. 

[a] Where certificate is payable 
to designated beneficiary or heirs of 
insured and domirenice, beneficiary 
becomes ineligible, heirs are entitled 
as beneficiaries and not by descent 
and administrator of insured is not 
entitled to proceeds. Thomas y. Loco- 
motive Engineers’ Mut. L., ete., Ins. 
Assoc., 191 Iowa 1152, 183 NW 628, 
15 ALR 1240. 

74. Warner v. Modern Woodmen 
of America, 67 Nebr. 233, 93 NW 397, 
108 AmSR 634, 61 LRA 603; Reichle 
V0 Perkins, 232 Nwo You4385ei134 (NE 
336; Alexander v. Page, 150 NYS 104; 


Toronto 


Gould vy. United Tragt. Employés’ 
mite Aid Assoc., 26 R. I. 142, 58 A 
75. Ga.—District Grand Lodge No. 


18 vy. Cothram,. 156 Ga. 631, 119 SE 
594, 31 ALR 757 [cert questions con- 
oe to 31 Ga, A. 122, 120 SHE 

Iowa.—Hull vy. Brotherhood of 
American Yeomen, 199 Iowa 356, 202 


NW 6. 
Kan.—Pilcher v. Puckett, 77 Kan. 
284, 94 P 132, 17 LRANS 1083. 


Minn.—Devaney v. Ancient Order 
of Hiberniens L. Ins. Fund, 132 Minn. 
221, 142 NW 316. 

Nebr.—Schneider v. Modern Wood- 
men of America, 96 Nebr. 545, 148 
NW 334, : 

N. Y.—Beeckel v. Imperial Coun- 
cll O..4U,, (Ah 258s Bun 7%, 11. NYS 821 
[aff 124. N. Y. 661 mem, 27 NE 413 
mem]. 

See also supra § 195. 

Effect of contract making benefits 
payable to member’s personal repre- 
sentative where beneficiary prede- 
Gonet member see supra notes 64, 
6 


76. 
TDs 

77. 
v. Bieler, 
244, 

Iowa.—Weiditschka  v. Supreme 
Tent K. M. W., 188 Iowa 183, 170 


NW 300, 175 NW _ 835; Mullen v. 
Woodmen of World, 144 Iowa 228, 


See supra text and notes 70-— 


Feet, 
105 NE 


Ind.—Supreme Lodge 
58 Ind. A. 5650, 
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if the fund is voluntarily paid by the society to 
the member’s administrator he holds it for distribu- 
tion as other assets.’® 
vested rights of the persons so entitled, by paying 
the fund to the executors as stakeholders, ‘pending 
legal determination as to the right thereto.*° 
‘Liability of society paying benefits to personal 


The society cannot waive 


representative. Where, upon the death of the bene- 


ble assignee. 


122 NW 903. 

Mass.—Doherty v. Ancient Order 
of Hibernians Widows’, etc., Fund, 
176 Mass. 285, 57 NE 463; Burns v. 
Grand Lodge A. O, U. W., 153 Mass. 
173, 26 NE 443; Flynn v. Massachu- 
setts Ben. Assoc., 152 Mass. 288, 25 
NE 716; Rindge v. New England Mut. 


Aid Soc., 146 Mass. 286, 15 NE 628. 
Miss. —Sykes v. Armstrong, 111 
Miss. 44, 71 S 262. 


Mo.—Gibbs  v. Knights of Pythias, 
7s Mo; Ap cae ulbG SW. . ble 
Ne Y.—Pfeifer v. Supreme Lodge 


oe Sed kda, 2s ML Oe cary sy els ee ClO ING Ey 
108; Bishop v. Grand Lodge E. O. 
MM, A. * 112) Ni,  ¥6'7 627... 205 NE 562, 


Pagliuca vy. Italian Barbers’ Benev. 


Boy 181 App. Div. 657, 168 NYS 
Bye 
, Pa.—Kohr v. Wolf, 16 WklyNC 
89 


R. I.—Munroe y. Providence Per- 
manent Firemen’s Relief Assoc., 19 
Re. Lie868,. S4e0Ay TA9. 

Ont.—Dodds v. Ancient Order of 
United Workmen, 25 Ont. 570 (for 
infant beneficiaries); Waller v. In- 
dependent Order of Foresters, 5 Ont. 
WR 16 (where plaintiff was held en- 
titled to recover as administratrix). 

[a] Construction of constitution. 
—Under the constitution, every mem- 
ber, in case of his death, is entitled 
“to a receipt by his heirs,” of a 
certain sum, and the administratrix 
of such a member may sue to recover 
the fund as a quasi trustee for those 
represented by the word “heirs,” 
which is not used in its technical 
sense, as persons entitled to inherit 
real estate, but as intending the 
next of kin entitled to the fund. 
Pfeifer v. Supreme Lodge B. S. B. S., 
173 N. Y. 418, 66 NE 108. 

[b] Where the widow and chil- 
dren of a deceased member are en- 
titled to a fund, the widow, as ad- 
ministratrix, may sue for the fund 
as representing both herself and the 
children, although such fund does 
not come into her hands strictly as 
assets of the estate of deceased. 
Janda v. Bohemian Roman Catholic 
First Cent. Union, 71 App. Div. 150, 
TOS NYS 664 . Catt “LIS. ING. Vaue Gay 
mem, 66 NE 1110 mem). 

fc] Where the designated bene- 
ficiary is ineligible (1) the member’s 
representative may recover the fund 
from the society in trust for those 
entitled thereto. Doherty v. Ancient 


Order of Hibernians Widows, etce., 
Fund, 176 Mass, 285,. 57 NE 463; 
Clarke v. Schwarzenberg, 162 Mass. 


98, 38 NE 17; Shea v. Massachusetts 
Ben. Assoc., 160 Mass. 289, 35 NE 
855. 39 AmSR 475; Burns v. Grand 
Lodge A. O. U. W., 153) ,Mass,; 1\73, 
26 NE 448. (2) Where a certificate 
is ultra vires, because made payable 
to the member’s personal representa- 
tive when the charter of the society 
requires the beneficiary to be a rela- 


ficiary before the death of the member, no new 
beneficiary is designated, ‘and the society pays the 
benefit fund to the member ’s special administrator, 
the latter is not a trustee for the persons entitled 
thereto, and such payment will not relieve the so- 
ciety from liability to them.%* 

Recovery by personal representative from ineligi- 
If the fund has been paid to an as- 
signee who is not entitled thereto,®? the member’s 
representative may recover from such assignee the 


tive or dependent, the society can- 
not on that ground defeat recovery 
where the contract has been fully 
executed; but the personal repre- 
sentative may recover it in trust for 
the charter beneficiaries. Gibbs v. 
Knights of Pythias, 173 Mo. A. 34, 
156 SW 11. To same effect Supreme 
Lodge 1K: Bev. “Bieler.:-58 “Lud? "As 
550, 105 NE 244. 

[d] If the money has been paid 
to an ineligible beneficiary, the mem- 
ber’s representative may recover it 
from him. Kohr v.-Wolf, 16 Wkly 
N Gy \CRas) eis oe 

[e] Where the beneficiary murders 
the member, the latter’s administra- 
tor may recover the fund for the 
benefit of those entitled thereto. 
Schmidt v. Northern Life Assoc., 112 
Iowa 41, 83 NW 800, 84 AmSR 323, 
51 LRA 141. 

[f] Action by representative or 
beneficiary.—In the absence of any 
statutory provisions regulating the 
procedure, the benefit may be recoy- 
ered in an action of assumpsit 
brought either by the personal rep- 
resentative of the deceased member 
because deceased was the person 
from whom the consideration moved 
and to whom the promise was made, 
or by the beneficiary for whose bene~ 
fit the contract was made. Munroe 
v. Providence Permanent Firemen’s 
Relief Assoc., 19 R. I. 363, 34 A 149. 

Recovery as assets of, estate see 
infra § 198. 

78. Daniels v. Pratt, 143 Mass. 
216, 10 NE 166; Supreme Council A. 
L. v. Perry, 140 Mass, 580, 5 NE 
3 

[a] Release by person entitied to 
fund.—Although the amount derived 
from the, certificate of a member 
forms no part of his estate, yet if 
his estate is very small, and the 
person whose right to the benefit is 
controverted knowingly receives 
from the executor, by the consent 
of the next of kin, a portion of the 
money derived from the certificate, 
which portion is much larger than 
the estate, and, without being in- 
duced by fraud, releases his claim 


to the “estate,” he thereby gives up 
all claim to the amount received 
from the _ certificate. Daniels v. 
Pratt, 143 Mass. 216, 10 NE 166. 
79. Wolf v. Pearce, 45 SW 865, 
20 KyL 296. 
[a] For the reason that the pay- 


ment of the certificate, no benefi- 
ciary being named, could not have 
been coerced under the laws of the 
society. Wolf v. Pearce, 45 SW 865, 
20° KyL 296. 

80. Grant v. Faires, 253 Pa. 232, 
97 A 1060. 

81. Devaney v. Ancient Order Hi- 
bernians L. Ins. Fund, 122 Minn. 
221, 142 NW 316. 

32. Eligibility of assignee see su- 
pra § 56. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


es 


§§ 197-198] 


amount so paid,®* less the amount due the assignee.4 
Although a benefi- 
ciary is entitled to the face value of the policy 
on the member’s death, he has no interest in the 
sick or disability benefits which accrue to the mem- 
ber prior to his death, such benefits going to the 
But where the laws of the so- 
ciety provide that, if a disability claim is approved 
and a member dies before it is paid, the benefit 
shall be paid to the designated beneficiary, the ad- 
ministrator of the member’s estate has no right to 
1 In some cases it has been held that, 
where a member, who is entitled to the amount of 
the certificate when afflicted with a specified dis- 
ease, asserts his right by suit, and dies pending the 
same, the beneficiary has no right to the amount, 
such right surviving to the member’s estate;8’ but 
that, where the member does not claim the benefit, 
he waives the right thereto, and on his death the 


Sick or disability benefits. 


member’s estate.8> 


the benefit.8® 


beneficiary ean recover it.88 
[§ 198] 5. Rights of Creditors.®° 


utes and the laws of beneficial or fraternal societies 
creditors of a member ordinarily have no claim to 
the proceeds of a certificate as against a beneficiary 
designated by the member or by the laws of the 


83. Stoner v. Line, 16 WklyNC 
(Pa.) 187; Meily v. Hershberger, 16 
WklyNC (Pa.) 186. 

84. Gilbert v. Moose, 104 Pa. 74, 
49 AmR 570 (deduction of assess- 
ments paid by assignee); Quinn v. 
Supreme Council C. K., 99 Tenn, 80, 
41 SW 343 (deduction of amount 
actually paid by assignee for the as- 


$5. Knights of Maccabees. of 
World v. Patton, 179 Ky. 410, 200 SW 
614; Brotherhood of R. Trainmen v. 
Dee, 101 Tex. 597, 111 SW 396 [rev 
(Civ. A.) 108 SW 492]. 

86. Bliss v. Brotherhood of R. 
Trainmen, (Tex. Civ. A.) 279 SW 883. 

87. Brotherhood of Locomotive 
Firemen, ete. v. Cravens, 113 Ark. 
400, 168 SW 1073. 

88. Brotherhood of Locomotive 
Firemen, etc. v. Cravens, supra, 

89. Eligibility of creditor as bene- 
ficlary: 
Generally see supra § 137. 
paeaitor as dependent see supra § 

146 


- signment). 


Insurable interest of creditor see 

Supra § 148. 

90. Kan.—Boice v. Shepard, 78 Kan. 
308, 96 P 485; Pilcher’ v. Puckett, 77 
Kan. 284, 94 P 132, 17 LRANS 1083. 

Ky.—Hall v. Ayer, 105 SW 911, 
32 KyL 288. 

Mich.—Supreme Council Catholic 
Mut. Ben. Assoc. vy. Priest, 46 Mich. 
429, 9 NW 481. 

Miss.—Sykes v. Armstrong, 111 
Miss. 44, 71 S 262; Bishop v. Curphey, 
60 Miss. 22. 

Mo.—Beall vy. Graham, 125 Mo. A. 
38, 102 SW 636. 

Nebr.—Schneider v. Modern Wood- 

men of America, 96 Nebr. 545, 148 
NW 334; Warner v. Modern Wood- 
men of America, 67 Nebr. 233, 93 NW 
397, 108 AmSR 634, 61 LRA _ 603 
(where the certificate is payable to 
the legal heirs of a member, and he 
dies without any heirs, and with- 
out designating any other beneficiary, 
and there is no one in existence who 
could, under the by-laws of the as- 
sociation and the statutes of the 
state under which it is organized, 
legally become such beneficiary, no 
equitable rights accrue to the credi- 
tors of the member, and the fund 
reverts to the society); Fisher .v. 
Donovan, 57 Nebr. 361, 77 NW 778, 
44 LRA 3838. 
‘ N. H.—Supreme Commandery U. 
O. GC. yw; Dohaghey, 75 N. H. LOT, 
72 A 419. 

N. Y.—Bishop v. Grand Lodge E. 


[45 C. J.—17] 
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trary.°? 


invalid. 


[45 C.3.] 257 


society,°° and as a rule a. member cannot impress 
a trust on the fund in favor of his creditors since 
he has no present or future right to or interest 
therein,®! although there is authority to the con- 
In any event, one who loans money to 
a member is not entitled to repayment out of the 
insurance fund,.in the absence of evidence that the 
money so loaned went into the fund. 
has no lien on the proceeds of the insurance, even 
though the indebtedness was incurred on the faith 
of an agreement to name him as beneficiary.%* 
has been held that an agreement by one having 
no insurable interest in the member’s life to pay 
assessments on a certificate in favor. of the mem- 
ber’s children on condition that he shall have a 
child’s part of the proceeds of the certificate is 
On the other hand it has been held that 
the insurance fund is liable for the member’s debts 
where such fund has reverted to his estate, on the 


A creditor 


So it 


death of the beneficiary in the member’s lifetime,?® 


Under the stat- 


O. M. A., 112 N. Y. 627, 20 NE 562; 
Beeckel v. Imperial Council O. U. 
BY 58) Hun i, eb ENS) oady, bathe 4 
N. Y. 661 mem, 27 NE 413 mem]; 
Bown v. Supreme Council C. M. B. 
A., 33 Hun 263; Dominick v. Stern, 
UIE MISCH AT, Pals 9. NPYISs.59 G-fate edo t 
App. Div. 944 mem, 142 NYS 1115 
mem]; Matter of Smith, 42 Misc. 
639, 87 NYS 725; Matter of Palmer, 3 
Dem. Surr. 129. 

N. C.—Brenizer v. Supreme Coun- 
cil R. A., 141 N. C. 409, 53 SE 835, 
6 LRANS: 235. 


ven oan of Beyer, Oh. Prob. 
Okl.—Johnson v. Roberts, 124 Okl. 
68, 254 P88. 
Pa.—Northwestern Masonic Aid 
Assoc, v. Jones, 154 Pa. 99, 26 A 
253, 35 AmSR 810; Brassell’s Est., 


63 Pa. Super. 545; Oertlett’s Hst., 7 
Pa. Dist. 678, 21 Pa. Co. 616; Zinn’s 
Hstii2 Pa Dist) S0le teePass Cos sats 
Morrell’s Hst., 8 WklyNC 183. 

Tenn.—Allen v. Cunningham, 143 
Tenn. 11, 223 SW 450. 

Wis.—Ballou v. Gile, 50 Wis. 614, 
7 NW 561, - 

QOnt.—Re Cole, 36 Ont. L. 173, 10 
OntWN 9, 29 DomLR 492; Johnston 
vy. Catholic Mut. Benev. Assoc., 24 
Ont. A. 88; Lynn vy. Toronto Gen. 
Trusts Co., 20 Ont. 475. See Re Kemp 
11 OntWR 91 (effect of statutory 
provisions). 

See also W. A. Doody Co. v. Green, 
131 Ga, 568, 62 SE 984 (holding that, 
where a member took out a policy 
payable to his nephew, who was also 
his ward, and on the death of the 
member the company paid to the 
beneficiary, neither the creditors nor 
the administrator of the member 
could recover of the beneficiary the 
excess collected after discharging 
the guardian’s debt to the beneficiary 
on the ground that the member was 
indebted as guardian of the bene- 
ficiary and used the ward’s money in 
paying all premiums subsequent to 
the first payment). And see supra 


197. 

[a] Rule applied.—Where the by- 
laws provide a particular way by 
which the name of beneficiaries may 
be changed, and expressly exclude 
ereditors, a judgment entered on a 
judgment bond signed by a member 
and his wife, who is the beneficiary, 
cannot after the death of the mem- 
ber be made the basis for an attach- 
ment execution against the associa- 
tion to attach the death benefit rep- 
resented by the certificate in the 


or where the certificate is payable to his legal de- 
pendents, and there are no such dependents.®? 
has also been held that the fund is lable for the 
mémber’s debts where the certificate 1s payable to 
his legal representatives ;°* but a contrary rule has 


It 


wife’s name. Algeo vy. Fries, 27 Pa. 


Super. 157. 
Cross references: 
Right: 
Of creditor to reimbursement on 
account of moneys expended 


see infra § 199. 
To change beneficiary as against 
person paying assessments see 
supra § 161. 
Rights of creditor as assignee of 
certificate see supra § 
Statutory exemption of fund see Ex- 
emptions § 118. 


91. Finnell v. Franklin, 
156, 1384 P 122; Fisher v. Donovan, 
57 Nebr. 361, 77 NW 1778, 44 LRA 


383; Bown vy. Supreme Council Catho- 
lic Mut. Ben. Assoc., 33 Hun (N, Y.) 
263; Boasberg v. Cronan, 9 NYS 664 
[rev 7 NYS 5]; Re Cole, 36 Ont. 
L. 178, 10 OntWN 9, 29 DomLR 492. 


58. | 


55 Colo.) 


But see In Re Copeland, 37 Misc. 569,! 


75 NYS 1042 (holding that, where a 
member, leaving no descendants or 
any person dependent upon her, 
directed in her will, after the death 
of the beneficiary, that her debts 
should be paid out of the proceeds 
of the certificate, the proceeds will 
be so applied, although a law of the 
society provided that, where the 
designated beneficiary dies and no 
other disposition is made of the fund, 
and, no person is entitled thereto, 
it’ shall revert to the beneficiary 
fund). 

92. Woodruff y. Tilman, 112 Mich. 
188, 70 NW 420. See Supreme Lodge 
Ka SP. ve Reyman. 126 Tih AS 4a 
(an agreement by which disburse- 
ments are made on behalf of a mem- 
ber with the understanding that the 
proceeds of the certificate should 
pass to the party making the dis- 
bursements gives such a party a 
vested interest in the proceeds, not- 
withstanding the certificate is not 
assignable at law). 

Assignment of certificate as col- 
lateral security see supra § 58. 

Equitable assignment of certificate 
generally see supra § 54. : 

93. Clark v. Supreme Council R. 
A., 176 Mass. 468, 57 NE 787. 

94. National Union y. Keefe, 263 
Ill. 4538, 105 NE 819, AnnCas1915¢C 
BL [Rev wliod: LL Ale hot 


95. Spies v. Stikes, 112 Ala. 584, 
20S 959; 

96. In re Drysdale, 18 Man. 644. 

97. Little v. Caldwell, 158 N. C. 


351, 74 SH 10, 39 LRANS 450. 
98. Hamilton v. Darley, 266 Ill. 
542, 107 NE 798 [aff 188 Ill, A, 229], 


° 
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been applied in respect of the proceeds of a policy 
payable to the member’s legal ‘ representatives, 
where the statute under which the society is organ- 
ized provides that money arising from insurance 
shall be exempt from execution and shall not be 
appropriated in payment of any debt of the mem- 
ber.®° 

Rights of persons paying assessments. Although 
persons who are ineffectually attempted to be sub- 
stituted as beneficiaries may be entitled to reim- 
bursement out of the proceeds of the certificate 
for assessments paid by them in order to keep the 
certificate alive,’ such payment gives them no title 
to the insurance fund.? 

Creditors of beneficiary. Under some statutes re- 
lating to insurance, the vested equitable right of the 
beneficiaries in the gratuity fund of a benefit as- 
sociation may be reached by their creditors,’ while 
under others the right of the beneficiary’s creditors 
to subject the benefits to their debts is expressly 
denied.* Irrespective of any statutory exemption, 
it has been held that benefits in the hands of the 
- society on the death of a member are not subject 
to attachment by creditors of the beneficiary, ‘in 
view of the purpose of such society to provide for 
the families and relatives of their members;° but 
other authorities have held that unless such bene- 
fits are expressly exempted by statute they may be 
subject to the beneficiary’s debts.® 

[§ 199] 6. Reimbursement of Persons Not Enti- 
tled to Benefits.’ Where a person who was desig- 
nated as beneficiary by the member, but who is 
ineligible to take as such, has paid dues and assess- 
ments to keep the certificate alive, he is entitled 
to reimbursement therefor,’ as well as for the 
amount expended by him in making proof of loss,® 
out of the proceeds of the certificate, notwithstand- 
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Pa.—Fodell v. Miller, 193 Pa. 570, 


a ee SS aR ON ale a 
' ‘ > 


[§§ 198-199 


ing the statute exempts such proceeds from hability 
for ordinary debts;'° but he is not entitled to reim- 
bursement for expenses incurred by him in caring 
for the member in his last illness and burying ‘him, 
pursuant to an agreement made when the insurance 
was procured.!! Such person has an equitable lien 
on the proceeds for reimbursement of assessments 
paid,!? but he has no lien upon the general benefit ' 
funds in the hands of the society;1* and there can 
be no adjudication in his favor against the mem- 
ber’s heirs unless they are before the court.1+ So 
one whom the member ineffectually attempted to 
substitute in place of the beneficiary originally 
designated is likewise entitled to reimbursement 
for dues and assessments paid by him,? although . 
there is authority to the contrary.‘® And the origi- 
nal beneficiary is entitled to reimbursement for 
dues and assessments paid by him where a new 
beneficiary is subsequently substituted in his 
place,'* without the knowledge of the original bene- 
ficiary.1* On the other hand it has been held that 
he is not entitled to reimbursement if he paid 
the dues and assessments with knowledge that the 
beneficiaries might be changed.1® So it has been 
held that, where the beneficiary, in consideration 
of his being named such, agrees to care for’ the 
member and pay dues and assessments, he cannot 
recover dues and assessments paid by him, where 
he has repudiated his contract to care for the mem- 
ber, and a new beneficiary has been named.2° As 
a general rule, a stranger to the contract who vol- 
untarily pays the member’s dues and assessments 
is not entitled to reimbursement.2! But it has been 
held that, where a member promises that benefits 
shall be payable to a third person in consideration 
of the payment of assessments by such person, 
the latter is entitled to reimbursement where, but 


17. Leaf v. Leaf, 12. KyL 47; 


99. Sulz v. Mutual Reserve Fund, 1110]. 
Life Assoc, 145 N. Y. 563, 40 NE 
242, 28 LRA 379. 

Te seer imine & 0/199: 

2 Lyons v. Knights of Macca-| Tenn. 11, 223 SW 
bees of World, 192 App. Div. 109, 


182 NYS 212. 

3. Conant 
Commerce, 
906. ‘ 

4. Clark v. Supreme Council R. 
A., 176 Mass. 468, 57 NE 787; Allen 
y. Cunningham, 143 Tenn. 11, 223 SW 
4h0. See Johnson y. Roberts, 124 
Okl, 68. 254 P 88 (life policy payable 
to married woman). 

5. Ogle v. Barron, 247 Pa. 19, ,92 
A 1071; Craven vy. Roberts, 60 Pa. 
Super. 140. 

6. Meyer v. Supreme Lodge K. & 
L. H., 72 Mo, A. 350. 

7, Reimbursement of assignee of 
certificate where assignment is void 
see supra §§ 56-58. 

8. Ill—Austin v. Royal, League, 
316 Ill» 188, 147 NE 106 [rev 232 Il. 
A. 359]; National Union v. Keefe, 
263 Ill. 458, 105 NE 319, AnnCas 
1915C 271 [rev on other grounds 
172 Ill. A. 101]; Grand Lodge A. O. 
U. W. v. Ehlman, 246 Ill. 555, 92 NE 
962; Supreme Council R. A. v. Mc- 
Knight, 238 Ill. 349, 87 NE 299 [rev 
140 Ill. A. 421]; Austin v. Royal 
League, 232 Ill. A. 359 [rev on other 
grounds 316 Ill. 188, 147 NE 106]. 

Ky.—Gibson v, Kentucky Grangers’ 
Mut. Ben. Soc., 8 KyL 520. 

Mo.—Pope v. Sovereign Camp W. 


v. Boston Chamber. of 
201 Mass. 479, 87 NE 


O. W.. 207. Mo. A. 5938, 227 SW. ‘907. 
N. J.—Tepper v. Supreme Council 
Ri A.,, 59 Ni J... Ba... 321,.. 45 Aytil 


{rev on other grounds 61 N. J. Eq. 
638, 47 A 460, 88 AmSR 449]. 

N. Y.—Jewelers’ League v. Hepke, 
28 Misc. 716, 60 NYS 224 [aff 68 NYS 


44 A 919 [aff 44 WkKlyNC 498]. 
Tenn.—Allen v. Sennen 143 
0. 

[a] “This is on the equitable prin- 
ciple that one who hats the legal 
right to the fund ought. not to be 
permitted to appropriate the benefit 
of another’s money which he has 
paid in good faith in reliance ‘upon 
his title as beneficiary and which has 
actually produced the fund.” Na- 
tional Union v. Keefe, 263 Ill. 453, 
463, 105 NE 319, AnnCas1915C 271... 

[b] Where creditors of the mem- 
ber are ineligible as) beneficiaries, a 
creditor who is designated as such 
is entitled to be repaid advances 
made by him to the member in con- 
sideration of his being designated 
as beneficiary. Jewelers’ League v. 
Hepke, 28 Misc. 716, 60 NYS 224 
[aff 68 NYS 1110]. 

9. Gibson v. Kentucky Grangers’ 
Mut. Ben, Soc, 8 KyL 520. 


10. Allen vy. Cunningham, 143 
Tenn, 11, 228 SW. 450. 

11. Voelker v. Grand Lodge B. L. 
F., 103 Mo. A. 687, 77 SW 999. 

12. Al’en. v. Cunningham, 143 
Tenn, 11, 223 SW 450. : 

13. Austin v. Royal League, 316 
Ree 147 NE 106 [rev 232 Ill. A, 

14. Austin v. Royal League, su- 
pra. 

15. Sipe v. Sipe, 102 Kan. 742, 


103 Kan, 181, 1738 P 138, LRA1i918B 
1029; Weisert v. Muehl, 81 Ky. 336; 
Supreme Lodge K. & L. H. vy. Ulan- 
owsky, 246 Pa. 591, 92 A 711. 

16. Logan v. Modern Woodmen of 
America, 1387 Minn. 221, 163 NW 292, 
2 ALR 1676 (may recover, however, 
from the member’s estate). 


Modern Brotherhood of America v 
Hudson, 194 Mich. 124, 160 NW 406: 
Grand Lodge A. O. U. W. v. Mc- 
Fadden, 213 Mo. 269, 111 SW 1172; 
Sovereign Camp W. O. W. v. Down- 
ing, (Mo. A.) 201 SW 951; Granada 
Lodge A. O. U. W. v. O’Malley, 114 
Mo. A. 191, 89 SW 68; Mutual Ben. 
eee na v. Bland, 24 Oh. Cir. 
: y ‘ ; National Uni 
Shaw, 9 OhNPNS 474, valk Boe 


x 315, 
Spengler -v. Spengler, 
176,,55 A 285. 
{a] Reason for rule— ‘The bene- 
ficiary has no vested interest in the 
fund during the life of the mem- 
ber. The contract is with the lat- 
ter, who during his life may appoint 
any person within the permitted 
classes to be the beneficiary. A 
beneficiary who, knowing this, pays 
the assessments, takes his chance of 
remaining beneficiary until the death 
of the member, If a change is made 
he has no lien or claim upon the 
fund for the money so paid. A per- 
son improperly designated can stand 
in this respect in no better position 
than he would had he been prop- 
erly designated. The payment in 
qubher gnc Ae voluntary.” Supreme 
odge N. E. O. P. v. Hine, 
316, 8204) 78s An Siln Tahoma 
20. Ptacek y..Pisa, 231° T1l, 
83, NE 221, 14 LRANS 537. 
21. Grand Lodge A. O. U. W. v. 
Ehiman, 246 Ill. 555, 92 NE 962; 
Lawson v. United _Benev. Assoc., 
(Tex. Civ. A.) 185 SW 976; Grand 
Lodge A. O. U. W. v. Cleghorn, (Tex; 
Civ. A.) 42 SW 1043. 


522, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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for such payment, the certificate would have 


lapsed.22, So where a certificate has been for- 
feited for nonpayment of dues, a third person 
who pays the amount necessary to reinstate the 


certificate and keep it in force thereafter, under 


an agreement with the member that he shall be 
reimbursed out-of the proceeds, is entitled to en- 
force such agreement on the member’s death.?? 

- Payment by divorced wife. Dues paid by the 
wife of a member up to the time of her divorce, 


‘on a policy payable to the member’s wife and | 


children, without_naming them, may be recovered 
by her at the death of the member leaving a law- 
ful wife,?* but dues paid by the former wife after 
her divorce, for the benefit of her children, are not 
recoverable.”® 

Payment by local lodge. A local lodge which 
paid the member’s dues under a contract whereby 
it was to have a lien for reimbursement may en- 
force such lien, notwithstanding the beneficiary 
was compelled to pay attorney’s fees and expenses 
because. of the wrongful refusal of the supreme 
body to pay the benefits.*6 ; 

Where a certificate is revoked by the member 
and the society relieved from liability in consider- 
ation of a cash payment, equity will grant relief 
to the beneficiary to the extent of the dues paid 


cby him.?? 


Rights of cobeneficiary. Where one of the bene- 
ficiaries has paid dues to keep the certificate in 
force, he is entitled to an equitable lien on the 
fund for the amount paid,?® which sum should be 
deducted before distribution is made.”9 
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Rights of executor of beneficiary predeceasing 
member. Where the by-laws of a society provide 
for payment to the spouse or children of the mem- 
ber if the beneficiary predeceases the member, the 
beneficiary’s executor can recover only the amount 
of premiums paid by him after the beneficiary’s 
death, although the beneficiary paid substantially 
all the premiums during-his lifetime,?° the execu- 
tor, who had the policy in his possession, being 
charged with notice of the provision for disposal 
of benefits on the beneficiary’s death before the 
member.?+ 

Statutory prohibition of contract based on agree- 
ment to pay dues or assessments.?2 Where the stat- 
ute expressly provides that no contraet between 
the member and the beneficiary that the benefi- 
ciary shall pay the dues or assessments shall give 
him any valid interest in the certificate, such a con- 
tract will not entitle the beneficiary to reimburse- 
ment of the proceeds where the member changed © 
the beneficiary,** and the same is true where pay- 
ment of assessments is made under such an agree- 
ment by a beneficiary improperly designated.*4 

Actions. Where an ineligible beneficiary seeks 
to recover dues paid by him, the heirs of the mem- 
ber, who are entitled to receive benefits where the 
beneficiary is ineligible, are necessary parties de- 
fendant.*® y 

[§ 200] 7. Persons Entitled to Funeral Benefits. 
Funeral benefits are frequently provided for by 
the laws of the society, the lability of the society 
and the person entitled to receive the benefit de- 
pending on the terms of those laws.2* Persons 


‘Tl, A. 359 


_ 22. O’Brien v. Grand Lodge A. O. 
WU. W., 223 Mass. 237, 211 INE) 7955 
[dist Clark v. Supreme Council R. A, 
176 Mass. 468, 57 NE 787 (where the 
action was against the society to 
recover the amount of the certificate 
or the amount of assessments paid 
by the member’s wife in reliance on 
her husband’s promise to transfer 
the certificate to her, and it was held 
that no right to the certificate or the 
proceeds thereof vested in her)]. 
- [a] Rule applied—A stepdaugh- 
ter, paying the assessments of a mu- 
‘tual benefit certificate under oral 
promise’ that she should receive the 
“proceeds, was entitled to recover the 
assessments with interest from the 


‘insured’s heirs, who received the 
benefit. O’Brien v. Grand Lodge A. 
‘0. U. W., 223 Mass. 237, 111 NE 


955. 
- 93. Kelly v. Searcy, 100 Tex. 566, 
102 Sw 100 [rev (Civ. A.) 98 SW 
1080]. 

ke Pike County Mut. Life Assoc. 
v. Berry, 214 Ill. A. 316. 

25. Pike County Mut. Life Assoc. 
vy. Berry, supra. 

26, Lindsay v. Hotchkiss, 195 Mo. 
‘A, -563. 193 SW_ 902. 

27. Ryan v. Woman’s Ben. Assoc. 
of Maccabees, 209 Mo. A, 515, 237 


Sw 224. 
28. Modern Woodmen of America 
v. Allin, 301 Ill. 119, 133 NE 677, 


90 ALR 956 [aff 221 Ill, A. 203]: 

29. Modern Woodmen of America 
v. Allin, supra. 

30. Comer v. Raney, (Ark.) 296 
Sw 76. 

81. Comer v. Raney, supra. 

22. Generally see supra § 161. 

33. Supreme Lodge N. E. O. 
v. Hine, 82 Conn. 315, 73 A 791. 

34. Supreme Lodge N. EH. O. 
v. Hine, supra. 

35. Austin v. Royal League, 232 

[rev on other grounds 

316 Ill, 188, 147 NE 106]. 
' $6. See cases infra this note, 

[a] Particular provisions con- 
strued.—(1) Where the laws of a 
society provide that funeral bene- 


fits shall be payable to certain rela- 
tives legally dependent on the mem- 
ber, payment is properly made to his 
widow, although he had notified the 
society to make his insurance pay- 
able to a relative not dependent on 
him. Passaconaway Council v. Dow, 
78 N. H. 580, 97 A 878. (2) Under 
by-laws, providing that on the death 
of a member who, if sick, would be 
entitled to benefits the death benefit 
should be appropriated toward his 
funeral expenses and paid to such 
competent relative as the lodge might 
select, and that in the absence of 
competent relatives, of which the 
lodge should be the sole judge, it 
should take charge of the funeral, 
the lodge, having notice that the 
executors were, and that decedent’s 
daughter was not, liable for the fu- 
neral expenses, could not defeat the 
trust by arbitrarily declaring that 
the daughter, who had no right to 
the fund, be the beneficiary, as it 
was only when_it took charge of the 
funeral itself that it was the sole 
judge as to the beneficiary and the 
absence of competent relatives en- 


titled to -the fund. Stillman  v. 
Friendship Lodge No. 30 K, P., 84 
N. J. Eq. 399, 938 A 685. (3) Where 


a constitution provided that on the 
death of a member in good standing 
a funeral benefit of not less than 
thirty dollars should be paid as 
specified in the by-laws, and, should 
the member leave no relative, an of- 
ficer of the association should re- 
ceive the funeral benefit and attend 
to the burial; and the by-laws pre- 
scribed that a death benefit of one 
hundred and fifty dollars should be 
paid on the death of a member in 
good standing, and authorized the 
officer of the association, on the 
death of a member, immediately to 
pay twenty-five dollars to the fam- 
ily, or the person bearing the ex- 
penses of the burial, the husband of 
a deceased member of the society, 
who. was the sole survivor of de- 
ceased, and who had paid the funeral 
expenses, was entitled to the benefit 


fund, and not the executor of de- 
ceased’s estate. Radient Temple No. 
2hOWO, AP we Piper 962 Note wa, 
565, 50 A. 177. (4) Under by-laws 
providing that, on the death of a 
member in good standing, a certain 
sum shall be appropriated for fu- 
neral expenses, to be paid to the 
proper parties, the widow of a de- 
ceased member is not: entitled to re- 
cover that amount, where it does 
not appear that such member, at the 
time of his death, was in good stand- 
ing, or by whom the funeral expenses 
were defrayed. Hughes v. Journey- 
men Horseshoers’ Protective Union, 
29 Misc. 327, 60 NYS 526. (5) Where 
a constitution provided that “in case 
of the death of a member entitled 
to benefits, the sum of $150 shall 
be allowed as a funeral benefit, In 
the absence of competent friends, 
the association shall appoint a com- 
mitee to take charge of the deceased 
brother,” and it was held that the 
funeral benefit was payable to the 
person who had charge of the fu- 
neral, and the wife of a deceased 
member, who had lived apart from 
him and was not his administratrix, 
was not entitled thereto, Fanton v. . 
Coachmen’s Benev. Union, 13 Misc. 
245, 834 NYS 162. (6) Where the by- 
laws provide that funeral benefits 
shall be paid to the widow, unless 
the officers are satisfied that such 
benefits would be diverted from their 
legitimate purpose, in which case 
they may see to their payment, an 
undertaker who is a mere volunteer 
without contract with the association 
cannot recover from the latter the 
expenses of the funeral of a mem- 
ber merely because he notified the 
association that the widow intended 
to divert the fund, and the widow in 
fact did divert the fund, when it was 
paid to her. Battersby v: Schuylkill 
Tribe No. 202 I. O. R., 29 Pa. Super. 
288. (7) Other provisions construed. 
In re Beidelman, (N. J. Ch.) 133 A 
873; Althouse vy. Roth, 35 Pa. Super. 
400; Herb v. Cigar Makers’ Interna- 
tional Union, 24 Pa. Dist. 930 (hus- 
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seeking to recover funeral benefits under the pro- 
visions of the society’s constitution and laws must 
show that they have incurred or paid such ex- 
penses.37 An administrator of a deceased member 
may recover an allowance for funeral expenses pro- 
vided for. by the laws of the society, but which 
are not declared payable to any particular person.*® 

A wife who has separated from or deserted her 
husband is not entitled to funeral benefits on his 
death,®® and the laws of some societies expressly 
provide that such benefits are payable to the mem- 
ber’s wife provided she is living with him at the 
time of his death.*° 

Application of benefits. Where decedent left no 
personal estate except a certificate in a beneficial 
association, by which a specified sum was appro- 
priated to pay his funeral expenses and such fund 
is paid to the widow, she cannot retain it as part 
of her distributive share, but is required to pay 
it for the funeral expenses.44 So money paid by 
the society to the widow of a deceased member 
for the purpose of defraying funeral expenses must 
be used for that purpose, and cannot be diverted 
to the benefit of the widow or creditors.42 And 
where the constitution provides that benefits shall 
be paid to the widow to defray funeral expenses, 
such benefits in her hands are impressed with ,a 
trust for that purpose, in so far as necessary, and 
the husband’s estate is entitled to be reimbursed 
therefrom for the amount paid for such expenses.** 
On the other hand it has been held that, where the 
laws of the society provide for payment of a cer- 
tain amount to the member’s widow, and declare 
that an additional sum for funeral expenses shall 
be appropriated when needed, the widow need not 
use for funeral expenses any part of the amount 
payable to her.44 So where the by-laws do not 
provide for the application of any of the proceeds 
of the certificate to funeral expenses, an amount 
designated by the member to be so used will pass 
to his parents as his legal heirs.*5 


band entitled to funeral benefits); 


Gross v. Duncannon Workingmen’s|by the society, 
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funeral were paid by him and not 
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Erection of monument. Where a certificate pro- 
vides that the society, in addition to the benefit, 
shall pay a specified amount for a monument at 
decedent’s grave, but the society does not retain 
the privilege of selecting the monument or per- 
forming any duties connected with decedent’s 
burial, and there is no express recital as to whom 
the money shall be paid, decedent’s widow, the 
beneficiary, in the certificate, is entitled to such 
sum.*® On the other hand it has been held that, 
where the agreement is to pay a specified sum for 
the erection of a monument, ‘‘as provided in the 
constitution and laws’’ of the society, and the 
constitution authorizes such payment after proof 
that the monument has been erected in conformity 
with a contract between the society and the con- 
tractor, the beneficiary is not entitled to recover 
the amount for herself,” although she may have 
a right of action for breach of contract.** It has 
been held in some jurisdictions that, where the cer- 
tificate contained a clause that the society would 
pay a specified sum for the erection of a monu- 
ment, the: beneficiary, on default in the erection: 
of such monument, is not entitled to a personal 
judgment for the amount;*® and in any event the 
beneficiary would have no right to claim the same 
as beneficiary, but it would go to the estate, and 
the right of action therefor would be in the ad- 
ministrator.°° Where the certificate provides for 
the payment of a death benefit to the member’s 
wife, and for the payment of a specified sum for 
placing a monument at his grave, without specify- 
ing to whom the latter sum shall be paid, but the 
laws of the society provide that it shall be paid 
to the contractor who does the work, the benefi- 
ciary is not entitled to recover the monument 
fund.*! 

[§ 201] I. Payment, Accord and Satisfaction, 
Compromise and Settlement, Release, and Dis- 
charge®?—1. Payment.°*? Payment of benefits due. 
under a certificate of beneficial insurance, if made 
219 SW 187; Haas’ Est.; 3 Pa. Co. 345. 


Burial Assoc., 17 Pa. Dist. 543;,.Mul- 


lin v. Hastings, 13 Pa. .Dist. 611; 
Gross v. Nickum, 34 Pa. Co. 498; 
Grayson v. Grand Temple, etc., K. 


Me ee ee Oye Te 
Sw 489. 

[b] Funeral expenses of mem- 
ber’s wife—(1) A provision in the 
constitution of a corporation for 
benevolent purposes that a _ stated 
amount shall be paid toward the 
funeral expenses of a member’s wife 
applies to the funeral of a member’s 
second wife, although the corpora- 
tion paid the stated amount toward 
the funeral expenses of his first wife, 
that under a provision in the consti- 
tution that a stated amount should 
be paid to the ‘next of kindred” to- 
ward the burial expenses of a mem- 
ber’s wife, the amount is payable 
to the husband, and that under a 
constitution which provided for the 
payment of a certain sum toward the 
burial expenses of a member’s wife, 
and reserved to the society the right 
to expend the money, a member can- 
not recover the amount where the 
corporation has no knowledge of the 
death of his wife until after the 
funeral. Talbot v. Tipperary Men 
Nat., etc., Assoc., 23 Misc. 486, 52 
NYS 6383. (2) Where by-laws pro- 
vided for a funeral on the death of 
the member’s wife, if the cost did 
not exceed a certain amount, the 
death of a member’s wife did not en- 
title him absolutely to the designated 
amount, if the expenses of her 


(Tex, CivivA,) 171 


the right to have his wife buried by 
the society at an expense not ex- 
ceeding such amount. 
Erste Boruslawer, etc., Young Men’s 
Beney. Soc., 1382 NYS 430. 

37. Walker v. Young Men’s St. 
Michael’s Mut. Aid, ete., Assoc., 148 
La. 961, 88 S 232 (member’s children 
are not entitled to reimbursement 
for burial expenses in absence of 
proof that they incurred them); Mil- 
ler v.. Wolf, 18 LancLRev (Pa.) 105 
(the nearest competent relatives of 
a deceased member of an unincorpor- 
ated beneficial society, to whom the 
constitution provides that his funeral 
benefit shall be paid ‘to aid in de- 
fraying the expense of his burial,” 
are not entitled to recover the same 
where they have not contracted for 
or paid such expenses). 

38. Marlitt Deutscher Frauen 
Verein v.. Mueller, 140 Ill. A. 621; 
Hinkle v. Pennsylvania R. Co., 29 Pa. 
Dist, 1079; Pearson v. Anderburg, 
28 Utah 495, 80 P 3807. 

39. Berlin Ben. Soc. v. March, 82 
Pa, 166; Smith v. Theatrical Mechani- 
cal Ben. Assoc., 5 Pa. Dist. 326. See 
Fanton vy. Coachmen’s Benev, Union, 
18 Misc. 245, 34 NYS 162 (where the 
benefits were held to be payable to 
the person in charge of the: funeral). 

40. Oklahoma Tribe No. 26 I. O. 


rs Ae v. Musgrove, 29 Del. 191, 97 
41. Redmond vy. Redmond, 112 Ky. 


760, 66 SW 745, 28 KyL 2161. 
42. Oster v. Ohlman, 187 Ky. 341, 


but only gave him 43. Martin’s Est., 2 Chest. Co. 
(Pa.) 47. 
44. Metzroth’s Est., 19 Pa. Dist. 
Weisber v.| 54. 
45. Severa v. Beranak, 138 Wis. 


144, 119 NW 814. 

46. Woodmen of World vy. Tor- 
rence, (Tex. Civ. A.) 103 SW 652. 

47. Sovereign Camp W. O. W. v. 
Craft, 208 Ala. 467, 94 S 831. 

48. Sovereign Camp W; O. W. v. 
Craft, supra. ~ 

Power of society to bind itself to 


provide funds for monument see 
supra § 169. 

49. Sovereign Camp W. O. W. v. 
Jackson, 57 Okl. 318, 157 P 92, LRA 
1916F 166. 

50. Sovereign Camp W. O. W. v. 
Jackson, supra. 

51. Sovereign Camp W. O. W. v. 


Woodruff, 80 Miss. 546, 32 § 4. 
52. Cross references: 
Adjustment of claim in society tribu- 
nal see supra § 188. 
Arbitration of claims as condition 
precedent to action see infra § 210. 
Liability for interest see infra § 309. 
Payment, release, or discharge of 
claims under: 
Accident policies see Accident In- 
surance § 209. 
Insurance policies generally see In- 
surance §§ 710-712. 
Life policies generally see Life 
Insurance §§ 357-362. 
53. Damages for refusal of pay- 
ment see infra § 310. 
Payment generally see Payment 
[380 Cye 1173]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to the person entitled thereto will, of course, dis- 
charge the society’s liability.°* The forwarding 
of a draft by the society to a bank for delivery 
to a disabled member upon his execution of a re- 
ceipt showing delivery of the draft to him and his 
surrender of the receipt, pursuant to the laws of 
the society, does not constitute payment where such 
draft never reached his hands and he did nothing 
to procure it.®5 

To whom payment should be made.®¢ Payment 
of the benefits to a person not entitled to receive 
them does not discharge the society’s liability to 
the person legally entitled thereto, although it may 
not know of such person’s existence;*7 and the 
society may in such case recover back the money 
from the person who thus came into its possession.®§ 
Under this rule payment to the person designated 
in the certificate as beneficiary does not discharge 
the society’s liability if that person is ineligible 
to take the benefits.» On the other hand it has 
been held that payment by the society in good faith 
to the person whom the member designated and 
falsely represented to be his wife is a bar to the 
claim of the real widow.*° Where a society pays 
the benefit to the beneficiary it is not liable to 
an assignee of the certificate, although notice of the 
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assignment was given to the clerk of the local 
body.®1 Payment of benefits to the de facto guard- 
ian of a member who was adjudged insane, under 
a provision of the certificate for payment to the 
member in case of disability, does not preclude 
recovery by the society after the member’s death, 
where the sanity inquisition was void and the bene- 
ficiary was not a party thereto.®? 

Time of payment. The time for payment of bene- 
fits as fixed by the certificate will prevail over 
conflicting provisions in by-laws adopted after the 
issuance of the certificate.°* Where a society de- 
nies all liability for death benefits, it waives a 
provision of the contract giving a stipulated time 
in which to make payment.®* 

Mode of payment. Where a health certificate 
provides that indemnity shall be paid ‘‘in one 
sum,’’ and a by-law provides for payment ‘‘in ten 
annual instalments,’’ the certificate will prevail 
if it is within the power of the society under its 
charter or articles of association.® 

Effect of division of society. If, after the divi- 
sion of an order into rival bodies, a member who 
was such before the division makes a new contract 
of insurance with one of the bodies, but retains 
his membership in the other body, payment by the 


54. Ameisen v. National Slavonic 
Assoc., 20 Pa. Co. 59. And see cases 
infra this section. 

Payment generally see Payment 
[30 Cye 1173]. 

55. Bliss v. Brotherhood of R. 
men, CBRex, Viv = =A.) 279 2S Ww 


56, Persons entitled to benefits 
see supra §§ 189-200. 

57. Ga.—Royal Arcanum vy. Riley, 
143 Ga. 75, 84 SE 428. 

Ky.—Gaines y. Kentucky Grangers’ 
Mut. Ben. Soc., 11 KyL 580. 

Mass.—Davis v. McGraw, 206 Mass. 
294, 92 NE 332, 138 AmSR 398; Tyler 
v. Odd-Fellows’ Mut. Relief Assoc., 
145 Mass. 134, 13 NE 360. 

Minn.—Devaney v. Ancient Order 
of Hibernians L. Ins. Fund, 122 Minn. 
221, 142 NW 316. 

N. Y.—Pfeifer v. Supreme Lodge 
ee Sees Ss hol Ne Y. 418,66 INE 
108; Woodbury v. Schroeder, 116 
Mise. 673,.191 NYS 513; Tebbins v. 
Grand Court F. A., 134 NYS 816. 

Pa—Ferencz v. Greek Catholic 
Union, 54 Pa. Super. 642. 

Va.—Grand Fountain U. O. T. R. 
v. Wilson, 96 Va. 594, 32 SE 48. 

[a] Tlustrations.—(1) Under Civ. 
Code (1910) § 4529, where a society, 
with notice that plaintiff had an 
equitable interest in the benefits of 
the certificate, paid the insurance 
money to its codefendant as _ sole 
beneficiary such payment constituted 
no defense for either defendant. 
Royal Arcanum vy. Riley, 143 Ga. 75, 
84 SEH 428. (2) Where under the laws 
of the society, the widow of a mar- 
ried member is entitled to the death 
benefit, and the society pays the 
money to a deceased member’s father 
before the expiration of the time for 
presenting claims for benefits, it is 
no discharge as against the widow, 
although the society did not know 
that the member was married. Diel- 
mann v. Berka, 49 Misc. 486, 97 NYS 
1027. (3) As against the beneficiary 
named in a certificate, payment by 
the association to one named as 
executrix in an instrument inopera- 
tive as a will, executed by insured, 
with the approbation of the father 
of the beneficiary, who was a minor, 
is not a discharge; nor is the fact 
that the proceeds thereof had been 
applied to the support of the bene- 
ficiary. Grand Fountain U. O. T. R. 
v. Wilson, 96 Va. 594, 32 SE 48. 

[b] Payment to officers of society 
or to subordinate lodge.—(1) The so- 
ciety is not discharged by payment 


to officers of the subordinate lodge of 
which insured was a member. Teb- 
bins v. Grand Court F. A., 134 NYS 
816. (2) This is the case, although 
a by-law declared that “a check, for 
a death benefit shall be made out in 
the name of the person entitled to 
the same and in the name of the 
president, secretary, and treasurer 
of the subordinate lodge of which the 
deceased waS a member.” Ferencz v. 
Greek Catholic Union, 54 Pa. Super. 
642. (3) The constitution provided 
that on the death of any member his 
heirs should receive one thousand 
dollars from the order. The supreme 
lodge was composed of delegates 
elected from the general member- 
ship, and was authorized to call on 
the subordinate lodges to contribute 
toward the death benefit, they to pay 
the assessment to a trustee ap- 
pointed by the subordinate lodges of 
the society, and he to pay the gross 
sum to those entitled to benefit, It 
was held that the supreme lodge did 
not discharge itself of liability to the 
heirs of a member by paying his 
death benefit to such trustee, he be- 
ing the agent of the subordinate 
lodge, and not the agent of the heirs. 
Pfeifer v. Supreme Lodge B. S. B. S.,, 
Uo UNE Nag to. Oboe Nie Sin: GeO 
where the members of a lodge are en- 
titled to receive benefits from the 
relief fund of an order of which the 
lodge is a subordinate part, and the 
chief officer of the lodge receives 
from the relief fund a sum of money 
which is to be paid as a benefit to 
the widow of a deceased member of 
the lodge, and the officer absconds 
with the money, the lodge is bound 
to make good the benefit to the per- 
son entitled to receive it, although 
the officer had no authority to re- 
ceive the money. Fisher v. Olive 
Branch Lodge No. 88 K. P., 152 Pa. 
449, 25 A 869. 

[c] Payment to foreign court.— 
Upon the death of a native of Austro- 
Hungary, and subsequent removal of 
his widow and minor children to that 
country, the payment of benefits 
from a certain society due the chil- 
dren upon his death, lo the courts 
having jurisdiction, through the con- 
sul of Austro-Hungary, rather than 
to the children’s guardian is proper, 
there being no creditors, legatees, or 
heirs in the state. Ameison y. Na- 
tional Slavonic Soc., 8 Pa. Super. 265, 
43 WklyNC 54 [aff 20 Pa. Co. 59]. 

58. Gaines v. Kentucky Grangers’ 
Mut. Ben. Sec., 11 KyL 580. 


[a] Rule applied.—(1) Where offi- 
cers have paid the whole of a bene- 
fit to certain beneficiaries, having 
been led into the mistaken belief, 
that no other beneficiary with a su- 
perior right was in existence, and 
the latter beneficiary recovers from 
the company the part due him, the 
company may recover back such 
amount from the former beneficiary. 
Gaines v. Kentucky Grangers’ Mut. 
Ben. Soc., 11 KyL 580. (2) Where 
money has been paid to a person in-, 
capable of receiving it, under the 
charter of the society, by reason of, 
mistake of fact, the society may, in 
an action against it by the widow 
and children of the member, recover 
such payment of the person to whom 
it had been made, on a cross peti- 
tion, such person being entitled to 
retain the payment actually made 
by him to keep the certificate in 
force. Gibson v. Kentucky Grangers’ 
Mut. Ben. Soc., 8 KyL 520. 

59. Gaines v. Kentucky Grangers’ 
Ben. Soc., 11 Kyl 580; Davis 
v. McGraw, 206 Mass. 294, 92‘ NE 
332, 188 AmSR 398; Tyler v. Odd- 
Fellows’ Mut. Relief Assoc., 145 
Mass, 134, 13 NE 360; Woodbury v. 
Schroeder, 116 Misc. 673, 191 NYS 


513; Williamson. v. Modern Wood- 
men of America, (Tex. Civ. A.) 237 
SW 339. 


[a] Payment to divorced wife.—. 
A society, which paid the amount of 
a certificate to insured’s divorced 
wife, with full knowledge of his 
heirs’ claim, cannot defeat recovery, 
by the latter on the ground of such 
payment, since it might have pro- 
tected itself by filing suit, implead- 
ing all the parties and paying the 
fund into court for distribution un- 
der its order, Williamson v. Mod- 
ern Woodmen of America, (Tex. Civ. 
A.) 237 SW 339. | 

60. Grand Lodge C. K. P. v. Har- 
ris, 109 Miss. 173, 68 S 75; Supplee 
v. Knights of Birmingham, 18 Wkly 


NC (Pa.) 280. | 


61. Modern Woodmen of America 
Hg pe thuels (Tex. Civ: A.) 266 Sw 
621. 

62. Skelly v.. Maccabees, 217 Mo. 


A. 383, 272 SW 1089. 

63. Fairley v. Fee, 83 Md. 83, 34 
A 839, 55 AmSR 326, 32 LRA 811. 

64. Norman y. Oré@er of United 
Commercial Travelers, 163 Mo, A. 
175, 145 SW 853. 

65. Eminent Household C. W. vy. 
Bunch, 115 Miss, 512, 76 S 540, Ana 
Cas1918C 110. 


! 
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latter of benefits on his death does not discharge 
the other body of liability on the new contract of 
insurance ;** but this is not so where the member 
does not make a new contract of insurance after 


the division of the order.®’ 
Liability of officers. 


deceased, 
amount so diverted.®®. 


balance of the money collected.*® 


66. Warnebold v. Grand Lodge A. 
O, U. W., 83 Iowa 23, 48 NW 1069. 
67. Bock v. Ancient Order of 
United Workmen, 75 Iowa 462, 39 
NW 709. See L’Union St.. Jean Bap- 
tiste v. Couture, 24 R. I. 304, 538 A 
42 (where a member of a local so- 
ciety, with other members, joined a 
national society, releasing benefits 
in the former, pursuant to an agree- 
ment between the two societies, and 
died before completing his member- 
ship in the national society, but the 
latter waived objections, and it was 
held that the beneficiary could not 
claim benefits from both _ societies, 
but only from the national Renee 
63. Home Ben. Assoc, No. 3 
Wester, (Tex. Civ. A.) 146 SW 1022. 
69. Norwood v. Grand Lodge of 


Masons, 179 N. C. 441, 102 SE 749. 

70. Generally see Payment [30 
Cyc 1298]. 

71. See Insurance § 711. 

72. Fraternal Aid Assoc, v. Col- 
lier, “27 “Colo.. A, ‘245,147 P1090 


(holding, however, that the evidence 
was insufficient to warrant recov- 


ery). 
73. Gilliland v. Order of R. 
ductors, 216 Ala. 18, 112 S 225. 
74 Western New York Masonic 
Life Assoc. v. Crandall, 9 App. Div. 


Con- 


400, 41 NYS 497; Supreme Council 
ian v. Mooney, 230 Pa, 22, 79 A 
34. 

[a] Recovery on bond given by 


beneficiary. Where a member dis- 
appeared and was unheard of for 
seven years, and the society, on the 
presumption of his death, paid the 
benefits to the beneficiary, taking 
from her a bond conditioned for re- 
payment if the member should re- 
turn alive, and such member did re- 
turn after the death of the bene- 
ficiary and died shortly thereafter, 
the society could recover on the bond 
against the beneficiary’s executors 
for the full amount of the benefit 
paid, with interest from the date of 
payment. Supreme Council R. A. v. 
Mooney, 230 Pa, 22, 79 A 234; An- 
cient Order of United Workmen v. 
Mooney, 230 Pa. 16, 79 A 233. 

75. North American Union  v. 
Montenie, 68 Colo. 229, 189 P 16; 
Smith v.’ Mutual Reserve Fund Life 
Assoc., 140 Ill. A. 409; Simons vy. 
Supreme Council A. Ll. H., ESPN iy. 
2638, 70 NE 776; Schwemmer v. Su- 
preme Council C. B. .L., 187 App. 
Div. 6738, 176 NYS 1389; Doidge v. 
Dominion Council R. T. T., 4 Ont. 
L. 423, 1 OntWR 485. 

[a] Bona fide dispute.—A settle- 
ment of a claim predicated upon an 
insurance policy made for a less sum 
than the face thereof constitutes an 
accord and satisfaction, where an 
honest difference of opinion existed 
with respect to the amount. Smith 
v. Mutual Reserve Fund Life Assoc., 
140 fll. A. 409. 


The directors of an associa- 
tion who wrongfully refuse to pay: the amount of 
a certificate to the beneficiary, and thereafter pay 
it on account of the death of a member subsequently 
may be held personally liable for the 
And where an officer of a 
subordinate lodge obtains from the beneficiary 
session of the certificate for collection, along with 
a certificate issued by another society, and collects 
the full amount due on both certificates, but pays 
the beneficiary only a part thereof, he may be re- 
quired, as the beneficiary’s agent, 
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Recovery of payments.’° 
insurer may recover back a payment induced by 
the fraud of insured in procuring the policy” ap- 
plies to mutual benefit insurance.*” 


188 201-202 


The general rule that 


But where 


misrepresentation of fact by the member in his 


der mistake of 
pos- 


and Settlement, 


to pay her the 


[b Ililustrations.—(1) Where a 
certificate provided that but one 
half of the principal sum should be 
due in event of the member’s sui- 
cide, and after suicide the beneficiary 
accepted a check for one half of the 
amount, which provided that it 
should be in full of all claims on 
the certificate, the cashing of the 
check after suit for the other half 
of the principal sum was . begun 
amounted to an accord and satisfac- 
tion, particularly as L. (1907) c¢ 193 
§ 73 relieved fraternal insurers from 
the provision of the insurance law 
that suicide should not be a defense. 
North American Union y. Montenie, 
68 Colo. 229, 189 P 16. (2) Where 
beneficiaries disagreed with the so- 
ciety as to the amount due under 
the certificate, the society insisting 
that the amount named in the policy 
was reduced to a certain sum by 
amendment of the by-laws passed 
after the issuance of the certificate, 
and refused to pay that sum until 
the beneficiaries signed qa, certificate 
acknowledging payment of the policy 
and surrendered it for cancellation, 
the acceptance by the _ beneficiaries 
of a draft for the amount tendered 
by the society, and the signing and 
delivery of the certificate required, 
were evidence of a settlement by the 
beneficiaries with full knowledge of 
all the facts, and sufficient to estab- 
lish. an accord and_ satisfaction. 
Simons v. Supreme Council A. L. H., 
178 N.Y... 263, 70 NE 776. 

[ec] A member is not estopped 
from insisting that the whole of the 
optional benefit, under his certificate, 
is at once due and payable merely 
by reason of having accepted a check 
which is expressed to be for the full 
amount of the (first installment 
thereof, it not appearing that the 
optional benefit was payable in in- 
stallments, Doidge v. Dominion 
Council Re. De. Di. 24s Oita, daw c42o-) aa 
OntWR 485. 

Accord and satisfaction generall 
SMe anon and Satisfaction 1 Cc, J. 
p 5 


76. Ark.—United Order of Good 
Samaritans v. Robinson, 171 Ark. 
965, 287 SW 193. 

Ill.—Palmeter v. Court of Honor, 
212 Til, A. 5665. 


Kan.—Dolnak v. Sons & Daughters 
of Justice, 105 Kan. 59, 181 P 645. 

Mass.—Atty-Gen, v. Supreme Coun- 
cil A. L. H., 206 Mass, 193, 92 NE 
ae Atty-Gen. v. Supreme Council 

IR H., 206 Mass, 190, 92 NE 150. 

Nebr. — Bergeron v.. Modern Broth- 
erhood of America, 838 Nebr, 419, 119 
NW sas. 

N. Y.—Sears v. Grand Lodge A, O. 


UW, 168: Noy. 34s 57 NE 618, 
50 LRA 204, 
[a] Settlement not shown,—(1) 


Where the society directs its agent 
to obtain an adjustment of the bene- 


proof of loss is not sufficient to avoid recovery 
on the policy under the statute, because innocently 
made, money paid on such proof of loss cannot 
be recovered back by the society as money paid un- 


fact.7* A beneficial society may 


likewise recover money paid to the beneficiary un- 
der the mistaken belief that the member was dead.‘* 
[§ 202] 2. Accord and Satisfaction, Compromise 


and Release—a. In General. The 


liability of a benefit society may be discharged 
by accord and satisfaction,’®> compromise and set- 
tlement,’® or release,’? if there is a sufficient econ- 
sideration therefor,’® 


and it is not induced by 


ficiary’s claim, and the agent secures 

a surrender ot the certificate, with a 

receipt on the back thereof signed 

in blank by the beneficiary, under 
an agreement that the society will 
pay the full amount of the certificate 
or return it to the beneficiary, and 
the society retains the certificate, 
but pays to the beneficiary only a 
portion of the amount named therein, 
filling in the blank receipt with such 
amount, the amount so paid will be 
treated as a partial payment only, 
and the beneficiary may maintain an 
action for the balance due under the 
policy. Bergeron vy. Modern Broth- 

erhood of America, 83 Nebr. 419, 119 

NW 681. (2) The retention of the 

certificate by the society operated as 

a waiver of all defenses which it 

may have had on account of any- 

thing which occurred prior to the 
agreement. Bergeron y. Modern 
Brotherhood of America, supra. 
[b] By-law construed as not pro- 
viding for compromise.—Sandor v. 
Verhovey Aid Assoc., 199 Ill. A, 199. 
Compromise and settlement: 
Generally see Compromise and Set- 
tlement 12 C. J. p 312. 
Of loss under: - 
Accident policies see Accident In- 
surance § 209. 

Insurance policies generally see In- 
Surance §§ 703-708. 

Life policies generally see Life In- 
surance § 317. 

77. Robertson vy. District Grand 
Lodge No. 28, 10 Ala, A. 408, 64 S 
647; Palmeter v. Court of Honor, 
212 Ill, A. 565; Grand Lodge I, O. M. 
A. v. Peiffer, 129 Ill. A, 208; Supreme 
Council Ki Rigid aan, A’pman, 39 
Ind. A. 670, 80 NE 640; McCloskey v. 
Supreme Council A. ‘it H., 109 App. 
Div. 809, 96) NYS. 347, | 

Release of: | 
Claims under: \ 

Accident policies see Accident In- 

surance § 209. 

Insurance policies Eereny see In- 

surance §§ 710-712. .- 

Life policies generally see Life In- 

surance §§ 357-362. 

Liabilities generally see Release [34 
Cye 1039] 
78. U,:-S.—Sovereign Camp W. O. 

Sia? Bridges, 165 Fed. 342,91 CCA 
Ala.—Robertson vy. District Grand 

and No. 238, 10 Ala. A, 408, 64 S 
Ark.—United Order of Good Sa- 

maritans v. Robinson, 171 Ark. 965, 

287 SW 193. 


Colo.—Weber vy. Head Camp Pa- 


cific Jurisdiction W. O. W., 60 Colo. 
529), 254. P7238. 
Til.— Knights Templars’, ete., Life 


Indemn. Co. v. Crayton, 209 Til. 550, 
70 NE 1066. 

Mass.—Atty.-Gen. 
Council..A... L. 
NE 151. 


Vv. Supreme 
H., 206 Mass, 193, 92 


——_— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i aa a a 
ve , ’ 


§§ 


fraud.’ The surrender of a benefit certificate ordi- 
narily operates as a full release and discharge from 


liability thereon.®°® 
Conclusiveness and effect. 


results from such injury.®! 


N. Y.—Sears v. Grand Lodge A, O. 
WU. W.,.163 N.Y. 374, 57 NE 618, 50 
LRA 204; Donaldson v. Supreme 
Council C. B. L., 180 NYS 598 [rev 
on other grounds 200 App. Div. 843 
mem, 191 NYS 922 mem]. 

Tex.—Supreme Council A, L. H. v. 
Storey, (Civ. A.) 75 SW 901. 

[a] Consideration held sufficient. 
—(1) Where a member disappears 
and is not seen or heard from during 
a period of more than seven years 
so that the presumption of death has 
arisen, and the beneficiary named in 
a certificate of insurance issued to 
him, after commencing an action on 
the certificate, enters, in good faith, 
into an agreement of compromise 
with the association reciting the facts 
and providing that the action shall 
be discontinued, that the association 
shall pay a stated sum in cash 
“promptly,” which is not to be re- 
turned in any event, and that it shall 
place the balance of the amount 
named in the certificate in the hands 
of a trustee to be held until a stated 
time and then to be paid over to the 
beneficiary unless before then the 
association shall produce reasonable 
proof that. insured is alive, in which 
ease it shall be returned to the asso- 
ciation on the production of such 
proof, and the action is discontin- 
ued in pursuance of the agreement, 
the discontinuance of the action, the 
extension of time for payment of the 
insurance money, and the compro- 
mise of the doubtful claim are a suf- 
ficient consideration for the agree- 


ment. Sears v. Grand Lodge A. O. 
ee Wa., L638. Nie. 3.7 46° 567 ONE. 618, 
50 LRA 204. (2) Other cases in 


which consideration was held suffi- 
ecient. Robertson v. District Grand 
Lodge No. 28, 10 Ala. A. 408, 64 S 
647; United Order of Good Samari- 
tans v. Robinson, 171 Ark. 965, 287 


~ SW. 193. 


{b] Forbearance of society’s 
right to litigate extent of liability 
is a sufficient consideration for a 
compromise and settlement. Atty.- 
Gen. v. Supreme Council A. L. H., 
206 Mass. 193, 92 NE 151. 

[c] Compromise or release held 
void for want of consideration.—(1) 
A life policy provided that insurer 
would pay to the beneficiaries five 
thousand dollars if insured died from 
any cause other than suicide, and 
also the assessments that insured 
had paid under the policy. On the 
death of insured the guardian of 
the beneficiaries furnished proofs of 
death. Insurer, claiming that in- 
sured committed suicide, paid to the 
guardian the amount of the assess- 
ments which were payable, although 
insured committed suicide. It was 
held that the guardian’s release of 


A release in full by 
a member for benefits to which he is entitled by 
virtue of injuries does not discharge the right of 
the beneficiary to recover death benefits where death 
And a release not under 
seal, given by a beneficiary in consideration of 
receiving a part of the amount of the certificate, 
will constitute a discharge only of so much of the 
debt as is equal in amount to the sum received.®? 
Where a beneficiary in a certificate issued by a 
society which illegally attempted to reduce all cer- 
tificates to a specified sum receives the reduced 
sum, and, as a part of the transaction, surrenders 
the certificate, but executes no release, the settle- 
ment is not a bar to an action on the certificate.** 
A beneficiary’s surrender of the certificate, and 
execution of a receipt stating that it was in full 
payment, is at least prima facie evidence of an 
accord and satisfaction,’* unless such receipts are 
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\ 


signed under protest;8° but where the receipts are 
not in the form of release under seal, and the cer- 


tificate has not been canceled, the beneficiary may 


fense.?° 


further liability on receiving the 
amount of the assessments paid was 
without consideration, and did not 
prevent a collection of the face of 
the policy if insured did not com- 
mit suicide. Knights Templars’, etc., 
Life Indemn, Co. v. Crayton, 209 Ill. 
550, 70 NE 1066 [aff 110 Ill. A. 648]. 
(2) So a receipt or release in full, 
given on payment by a beneficial as- 
sociation of two thousand dollars of 
the five thousand dollars which a 
certificate provided should be paid, 
is without consideration as to the 
three thousand dollars, liability for 
the two thousand dollars not being 
denied but conceded. Supreme Coun- 
cil A. L. H. v. Storey, (Tex. Civ. A.) 
75 SW 901. See Tyler v. Odd-Fel- 
lows’ Mut. Relief Assoc., 145 Mass. 
134, 13 NE 360 (applying the rule 
that payment of a part of a liquidated 
debt is not sufficient consideration 
for a promise to accept it as full 
payment and_ satisfaction). (3) 
Where a contract for payment of one 
half the amount of the certificate in 
case of the member’s suicide is void, 
because contravening a statute pro- 
viding that suicide should be no de- 
fense, and a beneficiary, acting upon 
a misapprehension of the facts, in- 
duced by the society, accepts one 
half of the amount of insurance and 
releases the society from further lia- 
bility, the release is without con- 
sideration and void. Weber v. Head 
Camp Pacific Jurisdiction W. O. W., 
60 Colo. 529, 154 P 728 [dist North 
American Union v. Montenie, 68 Colo. 
229, 189 P 16 (where a subsequent 
statute had made the provisions of 
the former statute inapplicable to 
fraternal benefit societies)]. (4) A 
compromise is invalid where the so- 
ciety had no valid basis to dispute 
liability for the full amount of the 
certificate. Donaldson v. Supreme 
Council C. B. L., 180 NYS 598 [rev 
on other grounds 200 App. Diy. 843 
mem, 191 NYS 922 mem]. 
Consideration for: 

Accord and satisfaction generally see 
Accord and Satisfaction §§ 14, 15 
Compromise and settlement gener- 
ally see Compromise and Settle- 

ment §§ 15-24. 
Release generally see’ Release [34 
Cyc 1048]. 
79. Fraudulent release or settle- 
ment see infra § 203. 


80. Smith v. Mutual Reserve Fund 
Life Assoc., 140 Ill. A, 409; Grand 
Lodge I. O. M. A. v. Peiffer, 129 
Ill. A, 208. 

81. Coulter v. Travelers’ Protec- 
tive assoc., 144 Ill. A, 255. 

82. Farmers’, etc., Life Assoc. v. 


Caine, 224 °Ill. 599, 79 NE 956. 
83. Atty.-Gen, v. Supreme Council 
A, L. H., 206 Mass, 175, 92 NE 143. 


meet the presumption with evidence showing a 
promise to pay the balance at a future time,*¢ 
and this evidence may, in turn, be rebutted.%* 
Release by assignee. 
assigned as collateral security for a loan,®® and 
after the death of the member the society pays 
such loan and receives from the lender a release 
of all his rights under the certificate, which is sur- 
rendered by him, such release does not discharge 
the society from payment of the balance of the 
certificate in excess of the loan.®® 
Estoppel to assert settlement. 
ciety repudiates 
whereby settlement with a beneficiary was brought 
about, it cannot rely on the settlement as a de- 


Where a certificate has been 


Where the so- 


the acts of a local collector 


[§ 203] b. Fraud or Mistake. A release or 
compromise and settlement of a claim against a 
beneficial society, if induced by fraud®? or mis- 


84 Simons v. Supreme Council 
Ay yds. i, 19 8 NOY G35 ot ONIN OG: 
Schwemmer vy. Supreme Council C. 
Pag 187 App. Div. 6738, 176 NYS 

85. Mitterwallner Vv. Supreme 
Lodge K. & L. G. S., 109 App. Div. 
70, 95 NYS 1090 (where, on being 
offered an amount less than _ that 
ealled for by a certificate and being 
refused payment of the whole, al. 
beneficiary signed a receipt in full 
under protest). 

86. Schwemmer y. Supreme Coun4 

“ee L., 187 App. Div. 673, 176, 


87. Schwemmer v, Supreme Coun; 
cil. CB. Le. Supra, 5 

88. See supra § 58. 

89. Cushman vy. Family Fund 
Soc. 13) .NYS 428. 

90. Atty.-Gen. v. Supreme Coun- 
ot A. L. H., 206 Mass. 188, 92 NE 
149. 

91. Generally see Accord and 


Satisfaction § 104; Compromise and 
ane §§ 45-47; Release [34 Cyc 
1 F 


92. U. S.—Order of United Com- 
mercial Travelers v. McAdam, 125 
Fed. 358, 61 CCA 22. 

Ill.—Palmeter v. Court of Honor, 
212 Ill. A. 565; Old Colony L. Ins. 
Cov uv. -Grawvess e200). Dilets As esis 
Farmers’, ete., Life Assoc. y. Caine, 
123 Ill. A, 419 faff 224 Ill, 599, 79 
NE 956]. 

Ind.—Supreme Council K, & L. C. 
ype men 39. Ind.) A. 670, 80 NE 
640. 

Kan.—Carver vy. Kansas Fraternal 
Citizens, 103 Kan. 824, 176 P 634. | 

Ky.—American Patriots v. Cavan- 
augh, 154 Ky. 6538, 157 SW 1099. 

Mass.—Atty.-Gen. v. Supreme Coun- 
ot A. L. H., 206 Mass. 175, 92 NE 

. { 

Nebr.—Williams v. Western Trav- 
elers’ Acc. Assoc., 97 Nebr. 352, 149 


NW 822. 
N. J.—Henry v. Imperial Council 
Ca F., 52 N. Eq. 770, 29 A 


N. Y.—McCloskey v. Supreme Coun- 
cil A. L. H., 109 App. Div, 809, 96 
NYS 3847; Donaldson v. Supreme 
Council C. B. L., 180 NYS 598 [rev 
on other grounds 200 App. Div. 843, 
mem, 191 NYS 922 mem]. 

N. C.—Norwood v. Grand Lodge 
Le Masons, 179 N. C, 441, 102 SE 


Wis.—Steffen v, Supreme Assembly 
Gh GLEN AOE: 130 Wis. 485, 110 NW 
01. 

[a] Confidential relation exists 
between society and beneficiary re- 
quiring good faith and fair dealing 
in disclosing material facts to bene- 
ficiary. Donaldson v. Supreme Coun- 
cil C. B. L., 180 NYS 598 [rev on, 
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take,®* will not discharge the society from lability 
in the absence of any estoppel to assert such grounds 
of invalidity ;°* and if the beneficiary is deceived it 
is not necessary to show a wrongful intent on the 
But false representations by 
the society will not avoid a settlement if the benefi- 
ciary did not rely thereon, but accepted the amount 
offered, after full and independent investigation,®® 
and this is true, although the beneficiary surren- 
dered rights which the law, if applied to, would 


part of the society.% 


have sustained.?* 


The measure of damages for fraud of the society 


other grounds 200 App. Div. 843 
mem, 191 NYS 922 mem]. 
[b] Acts constituting fraud.— 


(1) A compromise settlement of a 
valid claim is not binding where an 
adjuster represents that the certifi- 
cate is void and uncollectable for the 
purpose of obtaining an unconscion- 
able advantage of the beneficiary, 
and the representations by the ad- 
juster are not true nor made in 
good faith, and the amount of the 
settlement is only thirty-five per cent 
of the face of the certificate. Pal- 
meter v. Court of Honor, 212 Ill. A. 
565. (2) Where the widow and 
beneficiary of a member, on the pay- 
ment to her of five hundred dollars, 
releases the order from the payment 
of her claim of three thousand dol- 
lars, because the officers of such or- 
der falsely represented that deceased 
was not in good standing at the time 
of his death, and she has no claim 
whatever against it, a court of equity 
will set such release aside, and the 
fact that she had the benefit of the 
advice of competent counsel does not 
deprive her of the right to have such 
release set aside, if he also was mis- 
informed by such officers. Henry v. 
imperial Council O- UL". 52 Nid: 
Eq. 770, 29 A 508. (3) A settlement 
of a five-thousand dollar claim for 
one thousand nine hundred dollars, 
induced by the company’s representa- 
tion that it had enacted a by-law re- 
ducing the insurance in that propor- 
tion, when the company knew that 
the by-law had been held void by 
the supreme court, will be set aside 
as fraudulent. Simon vy. Supreme 
Council A. L. H., 91 App. Div. 390, 
86 NYS 866 [aff 181 N. Y. 578 mem, 
74 NE 1125 mem]. (4) Complain- 
ant’s husband was a member of a 
fraternal order which insured its 
members against death by accident. 
At the time of his death, which re- 
sulted from an accident, complainant 
was too ill to attend his funeral, and 
she remained in an enfeebled and 
nervous condition for several weeks. 
A member of the same local body 
in the order, in whom she had full 
confidence, was appointed adminis- 
trator of his estate, and he assured 
complainant that the insurance due 
from the order would be paid soon, 
and in full. While so believing, she 
was called on at her home by the ad- 
ministrator and three other mem- 
bers of the order, two of whom were 
officers of the governing body, who 
told complainant she had no claim 
against the order, but offered to pay 
her one thousand dollars in settle- 
ment, and pressed her for an imme- 
diate decision. The administrator, 
when she talked with him apart, said 
he knew little about the matter, but 
that the other men probably under- 
stood the situation, Being required 
to decide at once, she accepted the 
offer, signed a release, and received 
a draft for one thousand dollars 
which, however, she never cashed. 
It appeared that she knew nothing 
of the constitution of the order, nor 
of the truth of the facts stated by 
its representatives as grounds for 
their statement that she had no 
claim, nor was she ever advised be- 
fore that its validity was ques- 
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[§§ 203-204 


in inducing the beneficiary to discharge it from 
liability is the difference between the amount paid 
by the society and the actual value of the certifi- 


[§ 204] ¢. Setting Aside Release or Settlement.°°, 
Ordinarily a beneficiary who seeks to rescind a 
release on the ground of fraud or mistake has the 
burden of proving such fraud or mistake,’ by clear 
and convincing evidence.? But where the facts show, 
a prima facie case of fraud, the society has the 


burden of showing that the transaction was fair.® 


tioned. She in fact had a valid legal 
claim against the order for six thou- 
sand three hundred dollars. It was 
held that the settlement so obtained 
by taking complainant by surprise, 
and by requiring her to act at once 
without an opportunity to take legal 
advice or to ascertain the facts, 
would not be sustained by a court of 
equity, but the release would be set 
aside. Order of United Commercial 
Travelers v. McAdam, 125 Fed. 358, 
61 CCA 22. 

[ec] Acts not constituting fraud.— 
(1) A certificate provided for a com- 
pliance by insured with any by-laws 
of the association thereafter adopted. 
A by-law was thereafter passed re- 
ducing insured’s certificate in case of 
death from five thousand dollars to 
two thousand dollars and at the 
same time the assessments upon in- 
sured were reduced pro rata. In- 
sured continued to pay the assess- 
ments for some seventeen months. 
On his death the beneficiaries exe- 
cuted a release of the association on 
the payment by it to them of two 
thousand dollars. At the time noth- 
ing was said to them as to the ex- 
istence of any amended by-law, or 
that any amended by-law it had 
adopted was valid, or in any way 
affected the rights of the beneficia- 
ries. It was held that the fact that 
at the time of such release noth- 
ing was said by the officers as to a 
decision of the court holding the by- 
laws scaling the society’s outstand- 
ing certificates void was no ground 
for setting aside the release on a 
claim of fraud. McCloskey vy. Su- 
preme Council A. L. H., 109 App. Div. 
309, 96 -NYS 347. (2) Where in an 
action on a certificate, defendant in- 
troduced a written settlement, and 
plaintiff testified that the president 
of defendant told her that he had 
information that statements of the 
member as to his health were false, 
and that he did not believe any jury 
would award her anything, and that 
defendant was not liable, but that 
he was willing to give her the sum 
for which settlement was made as a 
present, whereupon the _ president 
drew a paper and gave her the 
money, she signing the paper with- 
out reading it, the facts were in- 
sufficient to impeach the settlement 
for fraud or mistake, as there was 
no representation to her as to the 
terms of the writing, and as she had 
an opportunity to read it. Steffen v. 
Supreme Assembly of Defenders, 130 
Wis. 485, 110 NW 401, .(3) Other 
cases where acts were held not to 
constitute fraud. Supreme Camp W. 
O. W. v. Bridges, 165 Fed. 342, $1 
CCA 328; Supreme Council K. & L. 
C. v. Apman, 39 Ind, A. 670, 80 NH 
640; Dolnak v. Sons & Daughters of 
Justice, 105 Kan. 59, 181 P 545; Atty.- 
Gen, v. Supreme Council A. L. H., 206 
Mass. 188, 92 NH 149; Atty.-Gen. v. 
Supreme Council A. L. H., 206 Mass. 
158, 92 NE 136. 

Setting aside settlement or release 
procured by fraud see infra § 204. 

93. Steffen v, Supreme Assembly 
Re aie” 130 Wis. 485, 110 NW 

94 Tyler v. Odd-Fellows’ Mut. 
Relief Assoc., 145 Mass. 134, 13 NE 


The beneficiary need not prove fraud by the society, 


360. 

[a] Facts held not to constitute 
estoppel.—The son of a member be- 
ing in fact entitled to the whole of 
the fund payable on his father’s 
death, his guardian, on making claim 
therefor, was informed by the presi- 
dent that only a part of the fund 
was due to the son, and that the 
balance belonged to another person, 
who had been named as a_ bene- 
ficiary. The guardian, in good faith, 
without disputing this, accepted the 
smaller sum, and signed a receipt in 
full. It was held that a suit might 
still be maintained by the svn for 
the balance of the fund, and that 
the guardian’s passive assent to the 
payment of the balance to the wrong 
person did not amount to an estop- 
pel. Tyler v. Odd-Fellows’ Mut. Re- 
lief Assoc., 145 Mass. 134, 13 NH 
360. 

95. Donaldson v. Supreme Coun- 
cil ‘C: -B: 'L.,) L80 NYS: 598" ‘frev om 
other grounds 200 App. Div. 843 mem, 
191 NYS 922 mem]. ) 

[a] Wrongful intent presumed. 
A court of equity will not permit an, 
association to enjoy and retain the! 
benefits of a deception in procuring 
a settlement, which the conduct of 
its officers induced, under the plea 
that they did not intend to deceive 
and defraud plaintiff beneficiaries, 
wrongful intent being presumed in 
such cases. Donaldson vy. Supreme 
Council C. B. L., 180 NYS 598 [rev on 
other grounds 200 App, Div. 843 mem, 
191 NYS 922 mem]. 

96 Mutual Aid Union vy. Whed- 
bee, 168 Ark. 1017, 272 SW 355. 

97. Mutual Aid Union vy. Whed- 
bee, supra. 


98. Supreme Council K. & L. C, 
et a ts: Ind. A. 670, 80 NE 
640. 

99. Generally see Compromise and 


ear §§ 39-63; Release [34 Cyc 
1067). 

1. Mutual Aid Union v. Hollands- 
worth, 171 Ark. 866, 286 SW 1033; 
Lucas v, Brotherhood of American 
Yeomen, 105 Kan. 700, 185 P 901; 
Atty.-Gen. v. Supreme Council A, L. 
H., 206 Mass. 158, 92 NE 136; Stef- 
fen v. Supreme Assembly of De- 
fenders, 130 Wis. 485, 110 NW 401. 

2. Mutual Aid Union v. Hollands- 


worth, 171 Ark. 866, 286 SW 1033 
(evidence held insufficient); Stef- 
fen v. Supreme Assembly of De- 


fenders, 130 Wis. 485, 110 NW 401. 

3. Donaldson v. Supreme Council 
Cc. B. L., 180 NYS 598 [rev on other 
grounds 200 App. Div. 843 mem, 191 
NYS- 922 mem]. 

[a] Mlustration.—Where insured, 
the husband of plaintiff, in the course 
of twenty odd years paid defendant 
one ‘thousand four hundred ninety 
Seven dollars and sixty-eight cents 
for two thousand dollars insurance 
for the benefit of plaintiff, and de- 
fendant paid the widow only one 
thousand seventy-four dollars and 
thirty-eight cents, and secured from 
her a release, the burden of proof 
was cast upon the defendant to show 
that the transaction was fair. Don- 
aldson_v. Supreme Council C. B. L., 
180 NYS 598 [rev on other grounds 
200 AbD. Div. 843 mem, 191 NYS 922 
mem]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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through agents authorized to make the representa- 
tions relied on, but it is sufficient to show that the 
release was obtained by misrepresentations made 
by an unauthorized person.* 

Return of money paid. If a member seeks to 
rescind a settlement of a claim for benefits, he must, 
as a general rule, first return the amount paid to 
him.® But there are exceptions to this rule;® and 
it has been held that it is not necessary to return 
or offer to return money admittedly due, received 


on a settlement procured by fraud, or otherwise 


MUTUAL BENEFIT INSURANCE 


[45 C.5.] 265 


invalid, in order to recover the remainder of the 
amount named in the certificate.” A by-law de- 
priving the beneficiary of the right to maintain an 
action to set aside a compromise unless written 
revocation is made and the money refunded within 
a certain time is no bar to an action to set aside a 
release obtained from the beneficiary by fraud.2  - 

Decree. On a bill to set aside a release obtained 
by fraud, a decree permitting recovery of benefits 
should order payments to be made in installments 
when the certificate so provides.® 


VIII. REINSURANCE” 


[§ 205] The general rules relating to reinsurance 
are treated elsewhere in this work.! As in the 
cease of ordinary insurance companies,!* the power 
of mutual benefit societies to enter into contracts 
of reinsurance must generally be determined by 
their charters or articles of association, and the 
statutes in the particular jurisdictions relative to 
such societies.1? The term ‘‘reinsurance’’ is some- 
times applied to a contract between two societies 
by which the one assumes the risks of the other 
and becomes substituted on its contracts, so that 
on the assent of the members originally insured the 
liability of the original society ceases, and the lia- 


bility of the second society is substituted;'* and 


mem, 191 NYS 922 mem]. 
Waterstrow v. National Amer- 
icans, 183 Ill. A. 82. 

9. Waterstrow v. National Amer- 


4 Atty.-Gen. v. Supreme Council 
A. L. H., 206 Mass. 158, 92 NE 136. 8. 
5. Moore vy. Massachusetts Ben. 
Assoc., 165 Mass. 517, 43 NE 298; 
Slater v. U. S. Health, etc., Ins. Co., | icans, supra. 
133 Mich. 347, 95 NW 89. 10. Cross 


references: 


although it has been held that a beneficial society 
has no power, in the absence of statutory or charter 
authority, to assume payment of benefits contracted 
to be paid by another society,!® or of claims which 
have already accrued,’® and that it is not estopped 
to raise the defense of ultra vires by receiving 
dues and assessments from a member up to the time 
of his death,'* it nevertheless has been held in a 
number of cases that an insurance company or as- 
sociation may, by contract, become bound to pay 
benefits provided for in certificates issued by a 
beneficial society with which it has consolidated 
or merged, or whose assets and members it has 
taken over,'® or, at least, will be estopped by ac- 
Jowa—Parvin v. Mutual Reserve L. 
Ins. Co., 125 Iowa 95, 100 NW 39. 


Kan.—Cooley y. Gilliam, 80 Kan. 
278, 102 P 1091, 


Mass.—Ulman vy. Supreme Com- 
mandery U. O. G C. W., 220 Mass. 


Generally see Compromise and Set- 
tlement § 57. 

6. See infra text and notes 7, 8. 
And see Compromise and Settiement 

58. 
oe Ill._—Farmers’, etc., Life As- 
soc. v. Caine, 224 Ill. 599, 79 NE 956. 

Kan,—Carver v. Kansas Fraternal 
Citizens, 103 Kan. 824, 176 P 634. 

Ky.—American Patriots v. Cavan- 
augh, 154 Ky. 653, 157 Sw 1099. 

Mo.—Zinke v. Knights of Macca- 


bees of World, 198 Mo. A. 399, 200 
Oy 


Sw. A 
Nebr.—Williams v. Western Trav- 
elers’ Acc. Assoc., 97 Nebr. 352, 149 
NW 822. See also Woodmen Acc. 
Assoc. v. Hamilton, 70 Nebr. 24, 96 
NW 989, 70 Nebr. 30, 97 NW 1017 
(holding that an allegation of set- 
tlement of all claims which a certifi- 
eate holder in an accident association 
had or might have against the asso- 
ciation, without reference to_ the 
claim of the beneficiary for the death 
of insured from the same accident, 
refers only to the then accrued 
elaims for disability, and not to the 
subsequent death of insured, and 
state no defense to the death claim 
beyond the amount of the payment 
alleged). - 

N. Y.—Donaldson v. Supreme Coun- 
cil. C. B. L., 180 NYS 598 [rev on 
other grounds 200 App.. Div. 843 
mem, 191 NYS 922 mem]. Compare 
Joslyn v. Empire State Degree of 
Honor, 145 App. Div. 14, 129 NYS 
563 [rev 204 N. Y. 621 mem, 97 NE 
1107 mem] (where a holding that a 
petition to set aside a release by the 
beneficiary for fraud was sufficient, 
although not offering to return the 


consideration, was reversed without 
opinion). ae 
[a]. Reagon for rule.—‘If plaintiff 


fails upon the trial the settlement 
will stand, and he will be entitled 
to retain what he has received, and 
if plaintiff succeeds upon the trial 
defendant’s rights can be fully_pro- 
tected by a judgment for the balance 
due after deducting the sum paid 
by him to plaintiff upon the settle- 
ment.” Donaldson v. Supreme Coun- 
cil C. B. L., 180 NYS 598, 602 [rev 
on other grounds 200 App. Div. 843 


Generally see Insurance §§ 715-756; 
Life Insurance §§ 364-368. 
Amount of benefits payable by so- 
ciety assuming obligations of an- 
other society see Supra § 182. 
Laws of reinsuring society as part 
of contract see supra § 26. 
Reinsurer as party to action see in- 
fra '§ 229. 
11. See Insurance §§ 715-756; Life 
Insurance §§ 364-368. 
12. See Insurance § 716. 
13. EFreemyer y. Industrial Mut. 


Indemn. Co., 101 Ark. 61, 141 SW 
508. 
[a] Use of reserve fund.—A mu- 


tual benefit society, organized under 
Kirby Dig. § 937 et sea, could validly 
use a reserve fund created by by- 
law in procuring reinsurance of its 
policies in an independent stock com- 
pany under a resolution adopted by 
the stockholders of the society, es- 
pecially since the reinsurance con- 
tract had been executed by all but 
a few of the thirteen thousand policy 
holders, and the dissenting policy 
holders are permitted to receive a 
justly proportionate share of the 
reserve fund in lieu of reinsurance. 
Freemyer v. Industrial Mut. Indemn. 
Co., 101 Ark, 61, 141 SW 508. 

14. See Insurance § 736; Life In- 
surance § 867. And see cases infra 
this section. 

15. Held v. Bankers’ Ins. Corp., 
205 Ill. A. 585; Alexander v. Bankers’ 
Union, 187 Ill. A. 469. 

16. Twiss v. Guaranty Life As- 
soc., 87 Iowa 7838, 55 NW 8, 43 AmSR 
418; Royal Fraternal Union v. Cro- 
sier, 70 Kan, 85, 78 P 162; Bankers’ 
Union of World v. Crawford, 67 Kan. 
449, 73 P 79, 100 AmSR 465. See 
ACIS OMMA Ve hereon Our Oa) cera: 
383, 466, 167 P 1046 (where validity 
of reinsurance contract after enact- 
ment of Gen. St. [1915] §§ 5418- 
5420, authorizing reinsurance  be- 
tween fraternal beneficiary associa- 
tions, was not passed upon); Starr 
y. Bankers’ Union, 81 Nebr. 377, 116 
Sw 61, 129 AmSR 684. 

17. Alexander y. Bankers’ Union, 
187 Til. A. 469. : 

18. Colo.—Grand Fraternity  v. 
Cliff, 24 Colo. A, 480, 135 P 125. 


422, 107 NE 960, 

Mo.—Hatcher y. National Annuity 
Assoc., 153 Mo. A. 538, 134 SW 1. 

N. Y.—Gerken vy. Royal Ben. Soc., 
18 App. Div. 38, 45 NYS 384. 

N. C.—Morgan v. Royal Fraternal 
Assoc., 170 N. C. 75,.86 SE 975. 

Tex.—Supreme Ruling F. M. C. v. 
Hoskins, (Civ. A.) 171 SW 812; Su- 
preme Lodge K. P. v. Mims, (Civ. A.) 
167 SW 835 [rev on other grounds 
241 U. S.-574,°36 SCt 702, 60°L. ea. 
1179, DLRAI916RF 919]. But see 
Whaley y. Bankers’ Union of World, 
39) REX. Mi Civi weeA SLS8p en aS Sun SIN ao 
(agreement of company to appropri- 
ate funds derived from assessments 
of its own members to payment of 
benefit certificates issued by another 
company with which it has no power 
to consolidate is ultra vires and 
void). 

Utah.—Witherow v. Mystic Toilers, 
49 Utah 177, 161 P 1126. 

{a] Construction of contract of 
reinsurance.—A member of a society 
who disappeared before the assump- 
tion of the society’s contracts by 
defendant society, but whose dues 
were paid, was a “contributing mem- 
ber in good standing’ within the 
contract, providing that all “living, 
contributing members in good stand- 
ing’ thereby become members of de- 
fendant society, and that the latter 
assumed all certificates issued by the 
original society; especially as Rev. 
St. (1911) § 5707 attaches no legal 
consequence to a person’s absence or 
disappearance until the expiration of 
the seven years necessary to raise a 
presumption of death. Supreme Rul- 
ing “H.; M,C. vi AOsSKIinS hiCMex cue, 
A.) 171 SW 812, 

[b] Extent of liability.— (1) A 
consolidated order assuming  con- 
tracts of another society is liable for 
the surrender value of certificates 
issued by the latter, as well as for 
death benefits. Grand Fraternity v. 
Cliff, 24 Colo, A. 480, 135 BP 125.°- (2) 
Where a fraternal order issues bene- 
fit certificates which are treated by 
its successor, another benefit order, 
as though issued by such successor, 
and the holders thereof are in every 
respect also treated aS members of 


! 


266. {45 C.S.] 
ceptance of dues to assert that its assumption of 
liability was ultra vires.1® An oral contract of 
this nature has been held valid and enforceable.?° 
On transfer by a society of its earnings and assets 
to another society, the agreement of the latter to 
reinsure is a contract only with the consenting 
members of the former society,24 and a member 
“not so consenting is not bound by the contract of 
reinsuranee.22, Where an insurance company takes 
over the obligations of a beneficial society, with- 
out issuing a new policy, it merely assumes the 
society’s covenants under the original certificate, 
and becomes liable thereon only to the same ex- 
tent as the society was liable;?* the certificate 
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remains the obligation of the original society, and 
reinsurer merely undertakes to carry out its terms.** 
If the contract of the reinsuring company made 
with the liquidator of a beneficial association is 
to pay death benefits to members in good standing 
in such association, or who are entitled to reinstate- 
ment, reinsurer is not liable on the certificate of a 
member expelled for nonpayment of dues, if pay- 
ment of the dues is not made within the preseribed 
period;?> and the fact that the liquidator failed 
to give notice of the agreement to such member, 
as provided therein, will not render reinsurer 
liable.?¢ 


IX. RIGHT TO RESORT TO COURTS . 


[§ 206] A. In General. The right of the courts 
to interfere with beneficial societies by directing 
or controlling them as to questions of internal 
policy,?7 such as the admission, discipline, suspen- 
sion, or expulsion and reinstatement of members 
or subordinate bodies;?8 the general duty to re- 
sort to and exhaust remedies within the society 
before seeking relief in the civil courts;*® and the 
operation and effect generally of stipulations as to 
the conclusiveness of decisions by a tribunal of 
the society,®® are treated elsewhere in this work. 
In the present article these questions are discussed 
only in so far as they relate to rights and la- 
bilities in respect of benefits.*1 In the absence 
of any provision in the constitution or by-laws, 
or any agreement between the parties as to the 
adjustment of controversies as to benefits, an ac- 
tion may be maintained in the courts to recover 
benefits due.*2 And a requirement that those claim- 
ing benefits submit their claims to designated offi- 
cers of the society for investigation and allowance 
before the claims are made the subject of litiga- 
tion does not abridge the right of members to 
resort to the courts where their claims have been 


the new association, the latter will, 


255 Pa. 566, 100 A 450. 


submitted to, and finally rejected by, such officers 
and tribunals.*? 

[§ 207] B. Resort to Remedies within Order as 
Condition Precedent**—1. In General. The general 
rule that, where the constitution and by-laws. of 
a beneficial society provide a tribunal to hear and 
determine grievances, with or without a’ remedy 
by appeal to a higher tribunal of the society, such 
remedies must be exhausted before relief is asked 
of the civil courts,*® applies to cases of discipline, 
suspension, and oxpulsion of members or subordi- 
nate bodies,*® even where the beneficiary, and not 
the member, is seeking a review by the courts of 
the member’s suspension.** On the other hand, an 
action on a contract of insurance in a beneficial 
society may be brought in the first instanee in the 
civil courts where there is no provision in the 
contract or in the laws of the society requiring 
remedies within the order to be exhausted before 
bringing such an action;** and it has been held that 
provisions giving a right of appeal within the order 
are merely permissive, and do not take away the 
right to sue for benefits in the courts without first 
taking such an appeal,®® although there is some 


Mich. 626, 49 NW 875, 24 AmSR 186, 


upon the death of the beneficiaries, 24. 


be held liable to the same extent that 
the association issuing the cer«ifi- 
cates would have been liable had it 
continued in business. Cooley v. 
Gilliam, 80 Kan. 278, 102 P 1091. 
Consolidation and merger of so- 
cieties and liabilities thereon gener- 
ally see Beneficial Associations § 10. 


19. Timberlake v. Supreme Com- 
mandery U. O. . C. W., 208 Mass. 
411, 94 NE 685, 36 LRANS 597; 


Spande v. Western Life Indemn. Co., 
68 Or. 171, 136 P 1189. 

20. Morgan v. Royal Fraternal 
Assoc., 170 N. C. 75, 86 SE 975. 

21. Insurance Comr. v. Provident 
Aid Soc.. 89 Me. 413. 38 A 627; Adams 
v. Northwestern Endowment, etce., 
Assoc., 63 Minn, 184, 65 NW 360; Wil- 
son v. Police Ben. Assoc., 266 Pa. 317, 
109 A 596. 

[a] TWustration—Although a so- 
ciety reinsured all members under a 
group policy in another company, and 
thereafter assessed its members at a 
higher monthly rate for each death, 
the original society’s liability to the 
peneficiary is governed by the provi- 
sions of the certificate, not by the 
provisions of the group policy, where 
there is nothing to show that the 
member ever consented to the rein- 
surance or to a modification of the 
certificate. Wilson y. Police Ben. 
Assoc., 266 Pa. 317, 109 A 596. 

22. Wilson y. Police Ben. Assoc., 
supra. 

23. National Annuity Assoc. vy. 
Carter, 96 Ark. 495, 1382 SW 6838; 
Jones v. Commonwealth Casualty Co., 


Jones v. Commonwealth Cas- 

ualty Co., supra, 
25. Dubey v. 

107, 189 NYS 794. 
26. Dubey v. Phillips, supra, 

See Beneficial Associations § 


Phillips, 116 Mise. 


See Beneficial Associations §§ 
‘See Beneficial Associations §§ 
30. See Beneficial Associations § 


31. See infra text and note 32; and 
§§ 207-210. 

32. Colo.—Grand Fraternity v. 
Cliff, 24 Colo. A. 480, 135 P 125. 

Del.—Magee y. Clayton Lodge. No. 
4 K.-P., 10 Del. 458. 

Ga.—Grubbs v. Comanche Tribe No. 
6 I. O. R. M., 16 Ga, A. 11, 84 SH 494, 

Ky.—Kentucky Lodge No. 39 I. O. 
O, F. v. White, 5 KyL 418. 

Mass.—Dolan Vv. Court Good 
Samaritan No. 5910 A. O. F., 128 
Mass, 437. 

LL 


N. Y.—Dickstein 
NYS 158. 

Pa.—Smith vy. Society, 12 Phila, 380. 

And see infra § 212. 

33. See infra § 209. 

34. Relief departments for benefit 
a cid be see Master and Servant 
a See Beneficiai Associations §§ 
a “See Beneficial Associations § 


37. Finnerty vy. Supreme Council 
C. K. A., 115 Iowa 398, 88 NW 834; 
Canfield v. Great Camp K. M., 87 


v. Campbell, 


13 LRA 625 (both holding that the 
fact that a beneficiary, not being a 
member, has no right ‘to resort to the 
tribunal of the association, because 
she had no vested interest in the 
certificate until the death of the 
holder, when she took only what was 
left, does not exempt her from: the 
rule that the action of the order in 
suspending a member will not be re- 
viewed by the courts where no ap- 
pea ee pane), 

s rand Fraternity v. Cliff, 24 
Colo, A. 480, 1385 P 125; Grubbs v. 
Comanche Tribe No. 6 I, O. R. M., 
16 Ga. A. 11, 84 SE 494; Roxbury 
Lodge No. 184 I. O, O. F. v. Hocking, 
60 N. J. L439, 441. 38 Ar ieeatries 
AmSR 596: Benson vy. Grand Lodge 
B. L. F., (Tenn, Ch, A.) 54 SW 4333 

The general rule is that to secure 
property rights or enforce money de- 
mands, the member may, in the first 
place, prosecute his claim in the civil 
courts.” Roxbury Lodge No, 184 TI, 
O. O. F. v. Hocking, supra, 

39. Ala.—Eminent Household @ 
W. v. Payne, 18, Ala. A. 23, 88 S 454. 
Cal.—Kumle v. Grand Lodge A, O. 
U._W., 110 Cal. 204, 42 P 634. 
Tll.—Sandor Vz Verhovey Aid 
Assoc., 199 Ill. A. 199; Brotherhood 
of R. Trainmen v. Greaser, 108 Tll. 
A. 598; Grand Lodge B. R. TT, v. 
Randolph, 84 Ill. A. 220 [aff 186 Ill. 
89, 57 NE 882]; Grand Central Lodge 
NO ae A. O. U. W. v. Grogan, 44 Iil,' 
Ind.—Bauer v. Samson Lodge 102 
Ind. 262, 1 NE 571; ‘Locomotive Rug 
neers’ Mut. Life, etc., Assoc. v. Higgs, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 205-207 © 


-§ 207] 


iy a 


authority to the contrary.*® But contracts of bene- 
fit insurance, or the constitution and laws of the 
society, frequently provide that claims involving 
rights under such contracts shall first be submitted 
to a tribunal within the society, and that the reme- 
dies so provided shall be exhausted before recourse 
Such provisions are gener- 
ally held to be valid and enforceable.** 


ais had to the courts. 


thorities, however, have held that 


79 Ind. A. 427, 135 NE 353; Supreme 
Lodge K. P. v. Andrews, 31 Ind. A, 
422, 67 NE 1009; Voluntary Relief 
‘Dept. v. Spencer, 17 Ind. A. 123, 46 
NE 477. 

Kan.—Supreme Lodge O. S. F. v. 
Dey, 58 Kan. 283, 49 P 74. 

Pa.—Tucker v. George _ Shiffler 
Council J. O: U. A. M., 20 Pa. Dist. 
'32: Dobson vy. Hall, 11 Pa. Co. 532; 
Penn Lodge No. 105 K. P. v. Chalfant, 
1 Chest. Co. 133. 
| Yenn.—Honea v. American Coun- 


eeibyNO, 27 J-.O. U. A. M.; 139 -Denn. 


21, 201 SW 127. 


“There is a clear and well-defined | 


distinction between the obligation to 
pursue the method of procedure pre- 
seribed by an order or society like 
the appellant, resting upon one who 
lpresents the question of discipline, 
and such obligation on the part of 
one who asserts a claim to money 
due upon a contract. In matters of 
discipline or policy or doctrine of the 
society, the member must resort to 
the plan of procedure provided by 
‘his society, including the remedy by 
appeal, before invoking the power of 
the court. But the rule is otherwise 
ywhere a member claims money due 
from the society on its contract, or 
where the beneficiary of the deceased 
ymember claims money due from the 
society on its contract of insurance. 
In the latter case the right to resort 
to the courts to coerce payment is not 
abridged by the right of appeal from 
a lower to a higher tribunal of the 
society as conferred by its laws and 
rules. Our government furnishes 
courts of justice, and they are freely 
opened to those who seek money due 
them upon a_ contract.” Eminent 
Household C. W. v. Payne, 18 Ala. A. 
23, 24, 88 S 454. y : 

[a] hus, where the right to a 
funeral benefit is involved, the bene- 
ficiary may sue without appealing to 
judicatories within the order, al- 
though the by-laws provided for ap- 
peals therein, if they do not expressly 
inhibit suit in courts before exhaus- 
tion of remedies within the order. 
‘Honea v. American Council No. 27 J. 
‘O2U. A. M., 139 Tenn. 21, 201 SW 127. 

40. Kentucky Lodge No. 39 I. O. O. 
F. v. Limeback, 9 Kyl 320; Shirtcliffe 
v. Wall, 68 App. Div. 375, 74 NYS 189; 
Poultney v. Bachman, 31 Hun (N. Y.) 
49: Dale v. Weston Lodge, 24 Ont. A. 


351. 
Cal.—Schou v. Sotoyome Tribe 

No, 12 I. O. R. M., 140 Cal. 254, 73 P 
996: Robinson v. Templar Lodge No. 
17 1. 0..0. F., 117 Cal. 370, 49 P 170, 
59 AmSR 193; Robinson v. Irish- 
American Benev. Soc., 67 Cal. 135, 7 
P 435. i 

Conn.—Holczer Wy Independent 
Brass City Lodge, 104 Conn. 539, 133 
A 666; McGuinness v. Court Elm City 
No. 1 F. A., 78 Conn, 43, 60 A 1023. 

Del.—Oklahoma Tribe No. 26 I. O. 
R. M. v. Musgrove, 29 Del. 191, 97 A 
867; King v. Wynema Council No. 10 
D. P. I. O, R. M., 26 Del, 242, 82 A 
1076; King v. Wynema Council No. 
10..D. P.a. O. R. M:, 25 Del. 255, 78 
'A 845, 847 [cit Cyc]; Delaware Lodge 
voids O., O...5...v., Alimon,),17; Del. 
160, 39 A 1098. 
' Ga—Union Fraternal League v. 
‘Johnston, 124 Ga. 902, 53 SE 241. 

Tll.— Benza v. New Era Assoz., 323 
Till. 297, 154 NE 129 [rev 238 Ill. A. 
435]; Timmerhoff v. Supreme Tent 
K. M. W., 155 Ill, A, 395; Grant v. 
Langstaff, 52 Ill. A. 128; Grand _Cen- 
tral Lodge No, 297 A. O. U.. W. v. 


MUTUAL BENEFIT INSURANCE 


Some au- | tions of law.*4 


the society can- 


Grogan, 44 Ill. A. 111. Contra Su- 
preme Lodge O. M. P. v. Meister, 204 
Tl. 527, 68 NE 454 [aff 105 Till, A. 
471]; Peo. v. Women’s Catholic Order 
of Foresters, 162 Ill. 78, 44 NE 401 
(dictum); Great Hive L. M. M. v. 
Hodge, 130 Ill, A. 1; Supreme Lodge 
O. M. P. v. Zerulla, 99 Ill. A. 630. 

Ind.—Supreme Council C. B. L. v. 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 913; Supreme Council O. C. 
F. v. Forsinger, 125 Ind. 52, 25 NE 
129, 21 AmSR 196, 9 LRA 501; Bauer 
Mi eta Lodge, 102 Ind. 263, Yt NE 
571. 

Kan.—Conroy v. Grand Lodge B. R. 
eT LO2sKans Wot, (LTP eT 6d. 

Ky.—Brotherhood of R. Trainmen 
eur ceraneer 161: Ky. 665, 171 SW 
oo. 

Md.—Weigand v. Fraternities Acc. 
| Order, 97 Md. 443, 55 A 530. 

Mich.—O’Neill v. Ancient Order of 
Gleaners, 176 Mich. 628, 142 NW 1052; 
Larkin v. Modern Woodmen of 
America, 163 Mich. 670, 127 NW 786; 
Ruterbusch v. Supreme Court I. O. 
F., 162 Mich. 2138, 127 NW 288; Con- 
ley v. Supreme Court I. O, O. F., 158 
Mich. 190, 122, NW 567; Monger v. 
New Era Assoc., 156 Mich. 645, 121 
NW 823, 24 LRANS 1027; Hoag v. 
Supreme Lodge I. C., 184 Mich. 87, 95 
NW 996; Fillmore vy. Great Camp K. 
M., 109 Mich. 13, 66 NW 675. 

Minn.—Carey v. Switchmen’s Union 
of North America, 98 Minn. 28, 107 
NW 129. 

Mo.—Colley v. Wilson, 86 Mo. A. 
396; McMahon y. Supreme Council O. 
Cc. F., 54 Mo. A. 468. 

N. H.—Levy y. Order of Iron Hall, 
67. N. H. 593, 38 A 18. 

N. J.—McGuire y. Catholic Benev. 
Legion, 90 N. J. L. 224, 100 A 248; 
Roxbury Lodge No. 184 I. O. O. F. v. 
Hocking, 60 N. J. L. 439, 38 A 693, 64 
AmSR 596; Smith v. Ocean Castle No. 
11,65 INS eke 098535 As91 7, 

N. Y.—Niemyjski v. Schlessinger, 
91 Misc, 50, 154 NYS 219; Messing v. 
Order of Golden Seal, 154 NYS 475. 

Oh.—Myers vy. Jenkins, 63 Oh. St. 
101, 57 NE 1089, 81 AmSR 613; St. 
John Nepomicine Soc. v. Zoulek, 20 
Oh. Cir. Ct. N. S, 146; Supreme Court 
Ie, Ov WB.) V.in Herlinger;.\:6.. Oh. Gir., ;Ct. 
N. S. 28, 27 Oh, Cir. Ct. 151; Schryver 
v. Columbia Lodge No. 32 I. O. O. 
FH... 3. Ohb,. Ciry Ct,, 422, 2 Oh, Cir. Dec. 
238; Cincinnati Lodge No. 3 I. O. O. 
F. v. Littlebury, 8 Oh, Dec, (Reprint) 
194, 6 CincLBul 237, 

Pa.—McAlees vy. Supreme Sitting 
Onde Fig LO a Pay Cassin L88;als <Ay Thos 
Devlin v. Donohue, 62 Pa. Super. 589; 
Wick v. Fraternities Acc. Order, 21 
Pa. Super. 507; Harnish v. Inland 
City Council No. 998 J. O. U. A. M., 
23 Pa. Dist. 277; Holland v. Pennsyl- 
vania R- Co., 22 Pa. Dist. 210;. Shoe- 
maker v. Lowhill Mut. Aid Assoc., 16 
Pa. Dist, .1019. See Metzger v. 
Cecilia Musical Ben. Assoc., 35 Pa. 
Super. 220 (provision held sufficiently 
complied with); Pritchett v. Schafer, 
2 WklyNC 317 (where provision was 
held inapplicable). 

R. I.—Cohen v. Superior Lodge No. 


516 I.,0.,B..A,, 35 R. 1.94, 85 A’ 6535) 


Wood v. What Cheer Lodge, 20 R. I. 
795, 38 A 895. 

Tenn.—Honea v. American Council 
ING tot: Ue Os) UnAcuM., boon renn...21 
201 SW. 127. 

Wis.—Peterson v. Independeiit 
Order of Foresters, 162 Wis. 562,. 156 
NW 951. 

Ont.—Dale v.. Weston Lodge, 24 
Ont. A, 351, 
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not thus restrict the right to sue,*? while others 
have held that the right to require a resort in the 
first instance to remedies provided within the or- 
der cannot be exercised so as wholly to deprive 
members of the right to invoke the aid of the 
courts,*® and still others have held that such pro- 
vision is inoperative so far as it concerns ques- 
It has also been held that a provi- 
sion that members shall exhaust their 


remedies 


[a] Rule applied.—Where it was 
determined in a proceeding in a lodge, 
in substantial accordance with its 
laws, that plaintiff, a member, was 
not entitled to sick benefits, and 
plaintiff appealed to the next higher 
tribunal in the order, the lodge fur- 
#ishing him a proper transcript of the 
proceedings, but plaintiff thereafter 
failed to secure a hearing of his ap- 
peal by reason of circumstances not 
attributable to the lodge, such facts 
did not entitle him to sue the lodge 
for such benefits in the civil courts. 
Myers v. Jenkins, 68 Oh. St. 101, 57 
NE 1089, 81 AmSR 613. 

[ob] Pendency of charges against 
member.—A provision declaring that 
a member cannot claim sick benefits 
while charges are pending against 
him deprives the member of the right 
to resort to the courts until such 
charges are disposed of by the tri- 
bunal of the society provided for 
that purpose. Mullen v. Court Queen 
CitylOG Rs) LOUNGE. 82a AeA Lene i 

[ec] Construction of provisions.— 
(1) Under a provision that any per- 
son feeling aggrievéd at the “action” 
of a council in failing to pay benefits 
may appeal, the failure of the council 
to pay a benefit constitutes an 
“action” from which the appeal may 
be taken, and does not prevent the 
beneficiary from appealing so as to 
justify an action at law without ex- 
hausting the remedies within the so- 
ciety. King v. Wynema Council No. 
LOS D. Paty O. Re M26, Del. 1242182 
A 1076. (2) The beneficiary may, 
after commencement of an action at 
law, discontinue the same, and ap- 
peal from the failure of the council 
to pay the_ benefit, notwithstanding 
the lapse of time. King v. Wynema 


Council No. 10 D. P: I..0. R. M., 
supra. 
{d] Member held to have ex- 


hausted remedies within society.— 
Steiner v. Supreme Council I. O. F. 
149 Mich. 567, 113 NW 15. Z 

Proceedings before society’s tri- 
bunal for adjustment of claim see 
supra § 188. 

42. Eminent Household C. W. v. 
Ramsey, 118 Miss. 454, 79 S 3512 
Pearson v. Anderburg, 28 Utah 495, 
501, 80 P 307. And see Independent 
Order S. D. J. v. Wilkes, 98 Miss. 179, 
53 S 493, 52 LRANS 817 (where suit 
was brought by a member to recover 
damages for unlawful expulsion). 

“We have no doubt of the power of 
members of a voluntary association 
to restrict themselves, as to matters 
incidental to the operation of the as- 
sociation, to remedies before tri- 
bunals created by the association, the 
nature and kind of which we need not 
here consider. We are, however. of 
the opinion that this case does not 
fall within such rule.’ Pearson. v. 
Anderburg, supra. 

43. Kempton Lodge No. 482 I. oO. 
F. v. Mozingo, 180 Ind. 566, 103 NH 
411; Honea v. American Council No, 
27 J. O. Us. A. M.,, 1389 ) Tenn, 021" 201 
SW Sat i 

Conclusiveness of decision by s 
ciety see infra § 209. PACING 

44, Edwards v, American Patriots, 
162 Mo. A. 231, 144 SW 1117. 

[a] Rule applied.—The failure of 
a beneficiary of an insurance certifi 
cate to submit to the committee of 
appeals, as required by the laws of 
the order as a condition precedent to 
the maintenance of a suit, the ques- 
tions as to the invalidity of the cer- 
tificate, and whether insured should 


( 


268 [45 C.J.] 
within the order before resorting to a court does 
not relate to controversies with the order itself 
over payment of a claim for benefits, but applies 
only to controversies of members with one another 
within the order.*° In any event, provisions of this 
nature in the contract of insurance or laws of the 
society will be strictly construed against the so- 
ciety,*® and where the society asserts that the right 
to resort to the courts in the first instance has been 
curtailed, it must show a clear and unequivocal 
provision abridging or surrendering the right.*” 

Excuses for noncompliance with requirement. If 
some valid excuse for noncompliance with the re- 
quirement is shown,*® as where such requirement 
does not secure any adequate method of redress 
within the society,*®? or is unreasonable,°® or the 
by-law authorizing the forfeiture of benefits com- 
plained of is invalid,® the exhaustion of remedies 
within the order is not a condition precedent to 
an action. 

Applicability of statute. Provisions of a statute 
requiring all remedies within the society to be ex- 


have been charged a higher rate, was 
not a bar to her right of action. Ed- 
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statement to full membership 
mutual benefit society, conditioned on 


[§§ 207-208 


hausted before bringing an action in the courts 
have been held not applicable to actions in the 
courts of another state.°? 

As affecting beneficiaries. Provisions relating to 
procedure for settlement in the society, in cases 
of disputes between’ ‘‘members’’ and the society, 
have been held not to affect the right of a ‘‘benefi- 
clary’’ to sue without first exhausting the remedies 
within the society ;*? and some eases are apparently © 
based upon the theory that such provisions are 
in their very nature applicable only to the members 
of the society,°* although there are numerous de- 
cisions where the failure of the beneficiary himself 
to exhaust the remedies within the order has been 
held fatal to his right to sue.®> So a provision 
relating to ‘‘members and their beneficiaries’’ has 
been held not to apply where an action is brought 
by a trustee of a beneficiary who sues upon a 
contract made with himself.°® 

[§ 208] 2. Waiver. An absolute denial of liability 
by the society is a waiver of the requirement for 
submission to the tribunals of the order and the ex- 


sue without resorting to the remedy 
prescribed in the by-laws. Risinger | 


in a 


wards v. American Patriots, 162 Mo. 
A. 231, 144 SW 1117. 

45. Bukofzer v. U. S. Grand Lodge 
TOS. BS 15-NYS 922 [afl'\139 N. Y.- 
612 mem, 35 NE 204 mem]; Placa v. 
Polizzi Generosa Soc., 138 NYS 822. 

fa] Ilustration.—Where the laws 
of a benefit association provided that 
a member should not resort to the 
civil courts for redress until he had 
exhausted all means of appeal within 
the order, and prescribed expulsion 
as the penalty for noncompliance 
with this provision, and a member 
who had a claim for sick benefits was 
expelled on the ground that he was 
suing, and thereupon sued the order 
to recover on the claim, it was held 
that, since the full penalty for bring- 
ing suit had been inflicted on the 
member before beginning the action, 
he could not be precluded from main- 
taining his suit on the ground that 
he had not exhausted all means of 
appeal within the order. Ramell v. 
Duffy, 82 App. Div. 496, 81 NYS 600. 

46. Benza v. New Era Assoc., 323 
Til. 297, 154 NE 129 [rev 238 Ill. A. 
435]; Grand Lodge B. R, T. v. Ran- 
dolph, 84 Ill. A. 220 [aff 186 Itl. 89, 57 
NE 882]; Brotherhood of R. Trainmen 
v. Newton, 79 Ill. A. 500; Grand Cen- 
tral Lodge No. 297 A. O. U. W. v. 
Grogan, 44 Ill, A. 111. See Railway 
Pass., ete. Mut. Aid, etc., Assoc. v. 
Robinson, 147 Ill. 138, 35 NE 168 [aff 
88 Ill. A. 111]; Brotherhood of R. 
Trainmen v. Greaser, 108 Ill. A. 598 
(both holding that a strained inter- 
pretation will be resorted to if neces- 
sary to avoid making the exhaustion 
of remedies within the order a condi- 
tion precedent to action). 

47. Supreme Council O. C. F, v. 
Garrigus, 104 Ind. 138, 3 NE 818, 54 
AmR 298; Bauer v. Samson Lodge, 
102 Ind. 262, 1 NE 571. 

48. Friedman y. Knights of Mod- 
ern Maccabees, 170 Ill. A. 33; Colley 
v. Wilson, 86 Mo. A. 396; Harnish v. 
Inland City Council No. 998 J. O. U. 
A. M., 23 Pa. Dist. 277 (excuse held 
invalid). 

Waiver or estoppel affecting right 
of society to insist on requirement 
see infra § 208. 

49. Labrecque v. Catholic Order of 
Foresters, 119 Me. 190, 110 A 194; 
Harris v. Wilson, 86 Mo. A. 406; 
Harris v. National Council J. O. U. 
A. M., 168. .N. C. 357, 84 SE 405; St. 
John Nepromicine Soc. v. Zoulek, 20 
Oh. Cir, Ct. N. S. 146. 

[a] Ilustration.—As respects a 
member’s duty first to exhaust his 
remedy under the rules of the order 
before resorting to the courts, rein- 


proof of unimpaired health and other 
conditions, is an inappropriate and 
inadequate remedy’ for a member who, 
without suspension as required by 
the by-laws, is denied the status and 
privileges of a member. Labrecque 


v. Catholic Order of Foresters, 119 
Me. 190, 110 A 194. 

50. National Council J. O. U. A. 
M. ov... Hill;.208' “Ala.'63,). 9309S 8125 


Lindahl v. Supreme Court I. O. F., 100 
Minn. 87, 110 NW 358, 117 AmSR 666, 
8 LRANS 916; Risinger v. Supreme 
Court I. O. F., 158 Mo. A. 226, 138 SW 
552; Colley v. Wilson, 86 Mo. A. 396; 
Nikolich v. Slovenska Nardona Pod- 
porna Jednota, (N. M.) 260 P 849. 
[a] Illustrations of provisions 
heid unreasonable.—(1) A by-law re- 
quiring a member whose claim is re- 
jected to appeal to a convention meet- 
ing once in four years. Nikolich v. 
Slovenska Nardona Podporna Jednota, 
(CN. M.) 260 P 849. (2) A provision 
which requires submission of a re- 
jected claim for benefits to a decision 
by vote to all members of society. 
Nikolich v, Slovenska Nardona Pod- 
porna Jednota, supra. (3) Where the 
constitution and by-laws of an order, 
denying the right to resort to the 
courts until after remedies within the 
order are exhausted, impose unrea- 
sonable burdens and restrictions, they 
are ineffective, and, where they re- 
quire an appeal to the highest tri- 
bunal of the order, which meets in a 
foreign country three years from the 
time when the claim accrued, they 
are void. Lindahl v. Supreme Court I. 
O. F., 100 Minn. 87, 110 NW 358, 117 
AmSR 666, 8 LRANS 916. (4) The 
by-laws of a foreign society sub- 
divided into high courts, subordinate 
courts, companion courts, ete., which 
provided that the right of appeal 
should be vested in a beneficiary of a 
deceased member, and an _ appeal 
should lie against the decision of any 
officer of any high court or encamp- 
ment, except that of the executive 
council, whose decision should be 
final, and that the party aggrieved by 
a judgment of the executive council 
might appeal to the supreme court, 
and declared that no action should lie 
in favor of a beneficiary until he 
exhausted all the remedies provided 
in the by-laws, are unreasonable be- 
cause requiring a beneficiary to ap- 
peal to the supreme court of the 
order, meeting in a foreign country 
triennially or quadrennially as the 
Supreme.court might determine; and, 
where a claim was rejected by an 
officer to whom the claim was prop- 
erly presented, the beneficiary could 


v. Supreme Court I. O. F., 158 Mo, A. 
226, 1388 SW 552. (5) Where the 
by-laws provided for two appeals to 
tribunals within the order in case a 
benefit claim should be rejected, be- 
fore claimant was permitted to sue 
in the courts, and one of such tri- 
bunals did not convene oftener than 
once in two or three years, making 
it possible to keep a claim pending in 
the association for two or more years 
before claimant could resort to the 
courts, such by-laws were unreason- 
able and invalid, as a partial ouster 
of the jurisdiction of the courts to 
try the claim. Kane vy. Supreme Tent 
K. M. W., 113 Mo, A. 104, 87 SW 547. 

51. Loftus v. Division No. 7 A. O. 
H., (N. J. Sup.) 60 A 1119. 

52. Locomotive Engineers’ Mut. 
Life, etc., Assoc. y. Higgs, 79 Ind. A. 
427, 185 NE 3538. 

53. Kumle vy. Grand Lodge A. O. 
W., 110 Cal. 204, 42 P 634; Wells & 
McComas Counéil No. 14 J. O. U. A. 
M. v. Littleton, 100 Md. 416, 60 A 22; 
Burlington Voluntary Relief Dept. v. 
White, 41 Nebr. 547, 59 NW 747, 48 
AmSR 701, 41 Nebr. 561, 59 NW 751; 
Tucker v. George Shiffler Council J. 
O. U. A. M., 20 Pa. Dist. 32; Dobson 
V. Hall, 115Pa.:Co,' 682: 

54. Maxwell v. Family Protective 
Union, 115 Ga. 475, 41 SE 552; Grubbs 
v. Comanche Tribe No. 6 I. O. R. M., 
16 Ga. A. 11, 84 SE 494; Supreme 
Lodge O. M. P. v. Zerulla, 99 Ill. A. 
630; Strasser v. Staats, 59 Hun 143, 
13 NYS 167; Dobson vy. Hall, 11 Pa. 
Co. 532. 

55. Del.—Oklahoma Tribe No. 26 
I. O. R. M. v. Musgrove, 29 Del. 191, 
97 A 867; King v. Wynema Council 
No. 10 D. P. I. O.'R. M:, 25 Del. 255, 
78 A 845, 847 [cit Cyc]. 

Md.—Weigand v. Fraternities Acc. 
Order, 97 Md. 443, 55 A 530. 

Mich.—Conley y. Supreme Court I. 
O. F., 158 Mich. 190, 122 NW 567; 
Hoag v. Supreme Lodge I. CG, 134 


Mich. 87, 95 NW 996; Fillmore v. 
Great Camp K. M., 109 Mich. 13, 66 
NW 675. ; 


Puy sei as v. Wilson, 86 Mo. A. 


Mont.—Cotter v. Grand Lodge A. 0. 
U. W., 23 Mont. 82, 57 P 650. 

See Modern Woodmen of America 
v. ‘Taylor, “67 Kan. - 368, 71 Pi "s06 
(failure of the member to appeal as 
provided by the laws of the order, 
before his death, precludes the right 
of the beneficiary to sue where the 
latter has not appealed). 

a eee paren supra note 41. 

; chiff v. Supreme Lod ; 
P..64 0M, Al a4 oe Pore 


a 
' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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haustion of remedies before such tribunals as a con- 
dition precedent to an action in the courts.*? Any act 
or default on the part of the society or its officers 
which prevents a recourse to, and exhaustion of, the 
remedies within the order will constitute a waiver of 
the requirement,°* as where there is a denial of the 
remedy by appeal provided for by the society,°® 
or a refusal of the order to hear the appeal.®° The 
same rule.applies where a member is denied a hear- 
ing, contrary to the rules;*! where he is prevented 
from exhausting such remedies by the willful re- 
fusal of the proper officer to certify to his sick- 
ness, from which refusal no appeal is given by 
the laws of the society ;°* where there is an unau- 
thorized dismissal of the appeal by the order on 
the death of the member;®* or where the order ex- 
presses a willingness to contest the matter in the 
courts.°* So where no action is taken on appeals 
to the higher tribunals, the member may then apply 
to the courts for relief.°° And where the supreme 
council, on motion of one of its members, reviews 
and affirms the decision of the lower tribunal, a 
further appeal by the member must be considered 
as waived.®® So the failure of an executive com- 
mittee to render a decision so that an appeal might 
be taken to a biennial general council while it was 
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in session has been held to excuse insured from a 
further prosecution of the matter within the or- 
der.®* And where the order violates its own laws 
in not giving any notice or opportunity to produce 
testimony, claimant is excused from further pro- 
ceeding within the order.®8 Likewise, where a by- 
law merely renders a submission a condition of in- 
voking judicial remedies to enforce a right, com- 
pliance therewith is waived by a failure of the 
society to file appropriate proceedings complaining 
of the noncompliance.®® On the other hand, a state- 
ment to the member by the officers of the grand 
council that he might appeal, but that it would 
do him no good, has been held not to: relieve him 
from the necessity of resorting to the tribunals of 
the order.”° And it has been held that the re- 
quirement is not waived by a communication from 
the general secretary of the society stating that 
insured had ceased to be a member, and had no 
claim against the society.™! 

[§ 209] C. Provisions as to Conclusive Effect 
of Decision by Society.72 The general rule that, 
where the decision of a tribunal of the society is 
not declared by the constitution or by-laws to be 
final, resort to a court is not precluded,’? applies 
to actions relating to benefits,7* although some au- 


57. Ark.—Brotherhood of R: 
Trainmen v. Merideth, 146 Ark. 140, 
225 SW 337. 

Ga.—District Grand Lodge No. 18 
G. U. O. O. F. v. Webb, 20 Ga. A. 601, 
93 SE 259. 

Tll.— Kelly v. Supreme Court I. O. 
Bee Lil AS’ 501° Chicago, ete; FR: 
Co. v. Hendricks, 125 Ill. A. 580; Su- 
preme Lodge O, M. P. v. Zerulla, 99 
Ill. A. 630. 

Iowa.—Carpenter v. Modern Wood- 
men of America, 160 Iowa 602, 142 
NW 411. 

Ky.—National Council J. O. U. A. 
M. v. Thomas, 163 Ky. 364, 173 SW 
813. 

Md.—Dague v. Grand Lodge B. R. 
T., 111 Md. 95,.73, A. 735. 

Mo.—Potievska va Independent 
Western Star Order, 134 Mo. A. 471, 
114 SW 572. 

N. Y.—Baldwin v. Fraternal Acc. 
\Assoc., 21 Misc. 124, 46 NYS 1016 
[aff 29 App. Div. 627 mem, 52 NYS 
1136 mem (aff 159 N. Y. 561 mem, 54 
NE 1089 mem)]; Sweeney v. Inde- 
pendent Order of Foresters, 179 NYS 
94 [aff 190 App. Div. 787, 181 NYS 
4 and cit Cyc]. 

Tex.—Knights of Modern Macca- 
bees v. Mayfield, (Civ. A.) 147 SW 
675. 

Utah.—Bednarek y. Brotherhood of 
American Yeomen, 48 Utah 67, 157 P 
884. 


Wis.—Wuerfler v. Grand Grove O. 
D., 116 Wis. 19, 92 NW 433, 96 AmSR 
940. 

{a] Wustration.—The contention 
of an insurance order that suit on a 
benefit certificate naming decedent’s 
alleged second wife as_ beneficiary 


. was prematurely brought, in that the 


prescribed procedure for cellection of 
the claim had not been foilowed, was 
without merit, where the persistent 
efforts of the beneficiary’s attorneys 
were terminated by a letter from the 
company stating that the company 
was estopped from further investiga- 
tion of the claim because of a suit 
brought on the certificate by dece- 
dent’s first wife. Brotherhood of R. 
Trainmen v. Merideth, 146 Ark. 140, 
225 SW 337. 

[b] Delay in acti on ciaim.—It 
is no defense that defendant’s board 
of directors had not passed upon the 
claim before action, where they failed 
to act for nearly a year, their non- 
action being in effect a denial of the 
claim. Carpenter v. Modern Wood- 
men of America, 160 Iowa 602, 142 
NW 411. : 


58. Del.—King v. Wynema_ Coun- 
cil, Now 10° D.gP. ae O? Ree ME 526%, Del: 
242, 82 A 1076; Delaware Lodge No. 
1, 1.°O. 0. BY vy. ‘Allmon, ‘7% Del, 160, 
39 A 1098. 

Tll.— Friedman y. Knights of Mod- 
ern Maccabees, 170 Ill. <A. 33; 
Brotherhood of R. Trainmen v. New- 
ton,, 79. Ill... A, 500. 

Iowa.—Carpenter v. Modern Wood- 
men of America, 160 Iowa 602, 142 
NW 411. 

Mich.—Ruterbusch Vv. Supreme 
Ee i I. O; F., 162 Mich. 213, 127 NW 

8. 

Okl.—Haskew vy. Knights of Mod- 
ern Maccabees, 58 Okl. 294, 159 P 493. 

[a] Time for appeal.—A provision 
in the laws of a company, limiting 
the time within which an appeal 
must be taken from a decision on a 
claim under a benefit certificate, is 
waived by a failure to give notice of 
the decision until after the time for 
appeal had expired. Ruterbusch v. 
Supreme Court I, O. F., 162 Mich. 213, 
127 NW 288. 

[b] Evidence held insufficient to 
show any unwarranted delay by the 
society in passing on a beneficiary’s 
claim or any such fraud and oppres- 
sion as relieved her of the duty to 
exhaust her remedy in the forum es- 
tablished by the order as required by 
the constitution. O’Neill v. “Ancient 
Order of Gleaners, 176 Mich. 628, 142 
NW 1052. 

59. Brotherhood of R, Trainmen v. 
Newton, 79 Ill. A. 500; Kempton 
Lodge No. 482 I. O. F. v. Mozingo, 180 
Ind. 566, 103 NE 411; Dague v. Grand 
Lodge B. R. T., 111 Md. 95, 73 A 735; 
Ruterbusch v. Supreme Court I, O. 
F., 162 Mich, 213, 127 NW 288; Rose 
y. Supreme Court O, P., 126 Mich. 577, 
85 NW 1073. 

[a] Where the subordinate board 
defers action until it is too late to 
take an appeal to the grand, lodge 
and commences suit in the courts 
within the time allowed by the by- 
laws, the appeal will be considered 
as waived. Brotherhood of R. Train- 
men vy. Newton, 79 Ill. A. 500. 

60. Myers v. Jenkins, 63 Oh. St. 
101, 57 NE 1089, 81 AmSR 613. 

61. Haag v. Good, 7 Pa. Super. 425, 
42 WklyNC 530; Harman v. Raub, 25 
Pa. Co. 97, 18 LancLRev 181. 

[a] Extent of relief—Where a 
member who has been denied a hear- 
ing contrary to the constitution of 
the order applies to the courts, relief 
will be afforded only so far and from 
such date as compliance by the mem- 


ber with the rules of the organization 
establishes a legal standing to appeal 
to the courts on refusal by the society 
of an adequate hearing. Haag v. 
woods 7 Pa. Super. 425, 42 WklyNC 

62. Supreme Sitting O. I. H. v, 
Stein, 120 Ind. 270, 22 NE 136. i 

63. Berlin v. Eureka Lodge No. 9 
K. P., 132 Cal. 294, 64 P 254. 

64. Gnau y. Masons’ Fraternal 
eee Assoc., 109 Mich. 527, 67 NW 


65. Harman v. Raub, 25 Pa. Co. 
97, 18 LancLRev 181. 

66. McMahon vy. Supreme Council 
O. C. F., 54 Mo. A. 468. 

67. Colley v. Wilson, 86 Mo. A. 396. 

68. Schou y. Sotoyome Tribe No. 
12 I. O. R. C., 140 Cal. 254, 73 P 996. 

69. Wuerfler vy. Grand Grove O. D., 
116 Wis. 19, 92 NW 433, 96 AmSR 940. 

70. Wick v. Fraternities Acc. 
Order, 21 Pa. Super. 507. i 

71. Monger v. New Era Assoc, 156 
oe 645, 121 NW 828, 24 LRANS 

72. Cross references: 
Conclusiveness of provisions for arbi- 

tration see infra § 210. 

Decision of employees’ relief associa- 

tion see Master and Servant § 371. 
Discretion of society as to allowance 

of benefits see supra § 180,: 
geen See Beneficial Associations § 

74  Cal.—Kumle vy. Grand Lodge 
A. O. U. W., 110 Cal. 204,42. P 634. 

Ill.—Benza v. New Era Assoc., 323 
Ill. 297, 1543 NE 129 ) [reve 288 ik 
A. 435]; Brotherhood of R. Trainmen 
v. Greaser, 108 Ill. A. 598; Grand 
Lodge B. L. F, v. Orrell, 97 Ill. A. 246. 

Iowa.—Lillie v. Brotherhood of R. 
Trainmen, 114 Iowa 252, 86 NW 279. 

Kan.—Supreme Lodge O. S, F, v. 
Raymond, 57 Kan. 647, 47 P 533, 49 
LRA 373. 

Mich.—Wuerthner v. Workingmen’s 
Benev. Soc., 121 Mich. 90, 79 NW 921, 
80 AmSR 484. 

N 


. Y.—Quinlan v. St. Francis 
ea aRr Mut. Ben. Soc., 2 NYCityCt 
Pa.—Child v. Teachers’ Annuity, 


etc., Assoc., 21 Pa. Super. 480. 

See Chicago, etc., R. Co. v. Olsen, 70 
Nebr. 559, 570, 97 NW 831, 99 NW 847 
(holding the decision of the society’s 
medical examiner as to the extent of 
the disability not conclusive). 

[a] Decision as to validity of ex- 
cuse for nonpayment of assessment. 
—A provision that a member may be 
relieved from the effect of forfeiture 
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thorities have held that a member who voluntarily 
submits his claim to the society’s tribunal impliedly 
agrees to be bound by its decision.” 

It also is generally held 


Effect of stipulation. ) 
that, where the remedies. within 


been exhausted, recourse to the courts cannot be 
precluded by a stipulation that the decision of the 
society’s own tribunals shall be final and conelu- 


for nonpayment of an assessment on 
giving ‘valid’? excuse to the officers 
ef the order does not vest in the 
officers an exclusive right to deter- 
mine the validity of the excuse, but 
their determination is reviewable by 
the court. Dennis v. Massachusetts 
Ben. Assoc., 120 N. Y. 496, 24 NE 843, 
17 AmSR 660, 9 LRA 189. 

75. ‘Robinson v. Templar Lodge 
No. 17 1. 0,'0O; F., 97) Cal.! 62, 31 P 
609; Donnelly v. Supreme Council C. 
B. L., 106 Md. 425, 430, 67 A 276, 124 
AmSR 499. ; 

“The proposition that the member 
is not precluded from suing at law, 
after he has exhausted his remedies 
within the order, unless the contract 
specifically provides that the deci- 
sions of the tribunals of the order 
shall be final, is supported by the de- 
cisions of some States, among which 
ate the States of Illinois and Indiana. 
But the Maryland rule is otherwise. 
That rule was expressed, with clear- 
ness and precision by the learned 
Judge who decided this case below 
to be, that when the tribunals of the 
order have power to decide a dis- 
puted question ‘their jurisdiction is 
exclusive, whether there is 'a_ by-law 
stating. such decision to be final, or 
not, and that the Courts cannot be 
invoked to review their decisions of 
questions coming properly’ before 
them, except in cases of fraud. This 
is true, whether the member does not 
press his claim at all before the tri- 
bunals of the order, or whether he 
earries it through the final tribunal, 
or whether he goes through only a 
part of the hearings which he might 
have in the order. According to the 
law of this State it is the existence 
of a tribunal, properly erected and 
charged with the duty of determining 
the rights of the members as between 
themselves and the order, which is a 
bar to a suit in Court of a member 
against such order in regard to any 
question so confided to the tribunals 
of the members [member’s] own 
choice.’”’ Donnelly v. Supreme Coun- 
(aot 4 B. L., supra. 

a 
arbitration. — Plaintiff's voluntary 
submission of his claim for benefits 
to the decision of the society’s tri- 
bunals is in the nature of a submis- 
sion to arbitration, and their decision 
is in the nature of an award, and 
Should be considered equally conclu- 
sive. Robinson v. Templar Lodge No, 
1757.10.50. Fi, 9% Cali 62, 31 P 609, 

Conclusiveness of decision as to 
existence of funds for payment of 
sick benefits see supra § 178. 

76. Ariz.—Calumet, etc., 
E. B. A. v. Johns, 249 P 764. 

li.—Benza v. New Era Assoc., 323 
Ill. 297, 154 NE 129 [rev 238 Tll. A. 
435]; Railway Pass., ete., Mut. Aid, 
etc,, Assoc. v.. Tucker, 157 Ill. 194, 42 
NE 398, 44 NE 286; Railway Pass., 
etc., Mut. Aid, etc., Assoc. v. Robin- 
son, 147 Ill. 138, 35 NE 168 [aff 38 
Ill, A. 111]; Bond -v,’ Grand Lodge 
B. R. T., 165 Tl. A. 490; Chicago, ete., 
R. Co. v. Hendricks; 125 Ill. ‘A. 580; 
Grand Lodge B. L. F. v. Orrell, 97 
Ill. A. 246; Railway Pass., etc., Mut. 
Aid, ete., Assoc. v. Loomis, 43 Ill. A. 
599 [rev on other grounds 142.-Tll. 
560, 32 NE 424]. ne 

Ind.—Kempton Lodge No. 482 I. O. 
F. v. Mozingo, 180 Ind. 566, 103 NE 
411; Supreme Council. C. PUY, 
Grove, 176 Ind: 356, °96 NE 159, 36 
LRANS. 913; Supreme Council O. C. 
EF EOE IS CRE NPE OE REE. ye 


Min, Co. 


For later cases, developments and changes in the law see cumulative Annotations, same titi; 


Y W.OF 


In nature of submission to| 


MUTUAL BENEFIT INSURANCE 


the order have 


F. v. Forsinger, 125 Ind. 52, 25 NH 
129, 21 AmSR 196, 9 LRA 501; Su- 
preme Council O. C, F. v. Garrigus, 
104 Ind. 133, 8 NE 818, 54 AmR 298; 
Bauer vy. Samson Lodge, 102 Ind. 262, 
1 NE 571; Voluntary Relief Dept. v. 
Spencer, 17 Ind. A. 123, 46 NE 477. 

Kan.—Supreme Lodge O. S. F. v. 
Raymond, 57 Kan. 647, 47 P 533, 49 
LRA 373. 

Minn.—Carey v. Switchmen’s Union 
of North America, 98 Minn. 28, 107 


NW 129; Whitney v. National Ma- 
sonic Ace. Assoc., 52 Minn. 378, 54 
NW i184. 


Nebr.—Markham vy. Supreme Court 
I. O. F., 78 Nebr. 295, 110 NW 638. 

N. C.—Kelly v. Trimont Lodge No. 
B49" TOF Opn, 8104 2 Nut Cuong sO Oa eaes 
764, 52 LRANS 823. 

Oh.—Myers v. Jenkins, 63 Oh. St. 
101, 57 NE 1089, 81 AmSR 613; Balti- 
more, etce., R. Co. v. Stankard, 56 Oh. 
St. 224, 46 NE 577, 60 AmSR 745, 49 
LRA 381; Zanesville Lodge No. 867 
Li O. MA w. Fluharty, 8. Ohl A, 1, 127 
OSC) VAL U8 9k 

R. I.—Pepin v. Société St. Jean 
Baptiste, 23 R. I. 81, 49 A 387, 

Utah.—Pearson v. Anderburg, 28 
Utah 495, 80 P 307; Daniher v. Grand 
Lodge A, O. U. W., 10 Utah 110, 37 
P 245. 

Wis.—Sweet v. Modern Woodmen 
of America, 169 Wis, 462, 172 NW 
143; Zaremba v. International Har- 
vester Corp., 162 Wis. 231, 155 NW 114. 

See Parliament P. P. P. v. Marr, 20 
App. (D. C.) 3638 (while there is a 
grave doubt whether a provision of 
the by-laws prohibiting the institu- 
tion of suits against the society ‘in 
any other way than through the reg- 
ular channels of the order’ could be 
sustained under any circumstances 
as a bar to legal proceedings, re- 
course to the courts to enforce a 
claim is not precluded by such pro- 
vision, where no provision is made 
for the settlement of that particular 
class of claims). 

Compare Kentucky Lodge No. 39 
I, 0..0. F. v. White, 5 KyL 418. 

[a] Rule discussed.—Such con- 
tracts are in their nature only appli- 
cable to cases wherein it becomes 
necessary to fix. some fact, leaving 
the question of law to be settled by 
the courts upon proper proceedings. 
The ultimate question to be deter- 
mined—the liability or nonliability 
of the parties—must be left to the 
courts. The construction of a writ- 
ten contract is a question of law for 
the court, and a provision in a con- 
tract that the construction of such 
contract, or the meaning of rules or 
regulations, shall be finally deter- 
mined by some designated person, is 
void, because the court cannot be 
robbed of its jurisdiction finally to 
eer eR such questions, 
etc., 


abide the decision of the officer in the 
construction of such by-law is invalid 
as an attempt to usurp the judicial 
functions of government. Fraternal 
Aid Assoc. v. Hitchcock, 121 Ill. A. 402. 

77. U. S.—Rood v. Railway Pass, 
eS aah Mut. Ben. Assoc., 31 

ed, 5 

Cal.—Robinson y. Templar Lodge 


er 20 


sive,”° although some authorities have held that 
such stipulations, in the absence of fraud, make the 
decisions of the order as to the insurance binding 
on the members and their beneficiaries.”* 
ever, the stipulation making the determination 
within the order conclusive will not, in any event, 
be construed to have that effect unless it is clear 
and unambiguous.‘® 


How- 


Now U7 1Oe OF Bie LL "Cale 270, tories 
170, 59 AmSR 193. 

Md.—Donnelly v. Supreme Council 
Cc. B. L., 106 Md. 425. 67 A 276, 124 
AmSR 499; Osceola Tribe No, 11 I. 
Ow Bi Mews. Schmidt... 57 sMdadweo385 
Anacosta Tribe No. 12 I. O. R. M, v. 
Murbach, 13 Md. 91, 71 AmD 625. 

Mich.—Bishop vy. Brotherhood of 
Locomotive Firemen, etc., 204 Mich. 
605, 171 NW 528; Monger v. New Era 
Assoc,, 171 Mich. 614, 137 NW 6381; 
Dick v. Supreme Body of Interna- 
tional Congress, 138 Mich. 372, 101 
NW 564; Barker v. Great Hive L. 
M. M., 135 Mich. 499, 98 NW 24; 
Derry v. Great Hive L. M. M., 135 
Mich. 494, 98 NW 23; Fillmore vy. 
Great Camp K. M., 103 Mich. 437, 61 
NW 785; Hembeau v. Great Camp K. 
M., 101 Mich, 161, 59 NW 417; 45 
AmSR 400, 49 LRA 592; Canfield v. 
Great Camp K. M., 87 Mich. 626, 49 
NW 875, 24 AmSR 186, 13 LRA 625; 
Van Poucke y. Netherland St. Vin- 
cent de Paul Soc., 63 Mich. 378, 29 
NW 863. See Howe v. Patrons’ Mut. 
F. Ins. -Co., 216 Mich. 560, 185 NW 
864, 867 [quot Cyc] (applying rule 
to mutual fire insurance). 

Pa.—McAlees v. Supreme Sitting 
OFT: "H., 10 Pa. Cas? 188. i 32 As tooe 
Myers v. Fritchman, 6 Pa. Super. 580. 

Ont.—Thompson vy. Court Harmony 
No. 7045 A. O, F., 21 Ont. L. 303, 16 
OntWR 330. ‘ 

See Woolsey v. Independent Order 
Odd Fellows’ Lodge No. 23, 61 Iowa 
492, 16 NW 576 (where plaintiff's 
claim for benefits for disability was 
granted by the grand master, from 
which decision the lodge appealed to 
the grand lodge, pending which plain- 
tiff was convicted of feigning such 
disability, and he appealed to the 
grand lodge, which decided against 
him, such decision was an adjudica- 
tion of the question involved in the 
first appeal, and an action to recover 
the benefits should be dismissed); 
Fritz v. Muck, $2 HowPr (N. Y.) 69 
(where the rules of an unincorpo- 
rated society provide in what cases 
benefits shall be paid, the determina- 
tion of such society that a member 
is not entitled to benefits is conclu- 
sive); Neighbors of Woodcraft v. 
Fishback, 130 Wash, 682, 228 P 703 
(the plan to be selected and the de- 
termination of how and when stated 
periodical contributions shal] be 
made by members of a mutual benefit 
association are affairs with which the 
courts will not interfere). 

_Ca]| Extent of rule—aA_provi- 
sion in the by-laws giving a com- 
mittee power to pass on all death 
claims and making their decision 
final is not limited to cases where 
the beneficiary sees fit to submit the 


claim to the tribunals of the order 


but precludes a resort to the courts 
p Abas Pane ieee ASEAN ce Fillmore v. 
rea amp K, -+, 1038 Mich, ‘ 
Rear ich, 437, at 
[b] Where decision is made ma- 
liciously and in bad faith, it is not 
final. Otto v. Journeymen Tailors’ 
Protective, etc., Union, 75 Cal. 308 
17 P 217, 7 AmSR 156. : ‘ 
ermination as to what sti- 
tutes total disability or as to aoe 
ance of benefits generally see supra 


§ 180. 
Cal.—Kumle vy. Grand Lod 
A..O. U. W., 110 Cal. 204, 42. Pp 634. 
Ill.—Fraternal Aid Assoc. y. Hitch- 
cock, 121 TIll.,A. 402; Grand Lodge 
Bola ES y, Orrell, OT LIT, A 24 ae ; 
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ing as preseribed by the rules of 


final decisions of. the tribunal of the society are 
not conclusive even in cases where otherwise they 


would be so considered.79 


[§ 210] D. Provisions for Arbitration.®° 
been held that, where a contract of insurance pro- 
vides for the payment of a certain sum on the hap- 
pening of a specified contingency, the parties to 
the contract cannot oust the jurisdiction of the 
courts by a general stipulation, made in advance, 
that all disputed claims shall be submitted to arbi- 
tration as a condition precedent to the commence- 
ment of an action in the courts,®! and that the 
decision of the arbitrators shall be final and con- 
elusive ;°? and this is especially true where it is 
provided that one of the interested parties shall be 
But agreements to arbitrate 
special matters which do not go to the whole ground- 
work of the controversy,** such as the amount of 


the sole arbitrator.®? 


MUTUAL BENEFIT INSURANCE 


Where claimant has been deprived of a fair hear- 


the society, the 


It has 


issues.®? 


the loss,8> are valid. So where the contract pro- 


Kan.—Supreme Lodge O. S. F. v. 


“Raymond, 57 Kan. 647, 47 P 533, 49 


LRA 373. 

Nebr.—Burlington Voluntary Re- 
lief Dept. v. White, 41 Nebr. 547, 561, 
59 NW 747, 751, 48 AmSR 701. 

N. J.—Gilroy v. Supreme Court I. 
One, 15> N. Jo iia 5845°67-A 1037, 14 
LRANS 632. : 

N. C.—Kelly v. Trimont Lodge No. 
aos OO. Boe ON. Ge 90 | 69 aro 
764, 52 LRANS 823. 

To same effect Albert v. Order of 
Chosen Friends, 34 Fed. 721; Parlia- 
ment P. P. P. v. Marr, 20 App. (D. 
C.) 363. 

[a] Rule applied.—(1) A by-law, 
purporting to give the general presi- 
dent authority finally to construe 
the laws of the association and de- 
cide all questions arising thereunder, 
relates to the construction of such 
by-laws and the decision of such 
questions as concern the government 
of the association and the _ general 
conduct of its affairs, and does not 
invest such officer with the power 
finally to determine the contract lia- 
bility of the association to its _mem- 
bers. Fraternal Aid Assoc. v. Hitch- 
cock, 121 Ill. A, 402. (2) A constitu- 
tion providing for an auditing com- 
mittee, and making it a part of the 
duty of such committee to examine 
all books, papers, etc., and see that 
the business was honestly conducted, 
did not constitute the committee a 
conclusive tribunal .as to _ death 


-elaims arising against the order, by 


adding to their duties that of decid- 
ing “all points of dispute and ques- 
tions of doubt that may arise,” and 
providing that “their decision shall 
be final.” Railway Pass., etc., Con- 
ductors’ Mut, Aid, etc., Assoc. v. Rob- 
inson, 147 Ill. 138, 35 NE 168 [aff 38 
Till. A. 111]. (3) So it has even been 
held that a by-law providing a board 
conclusively to determine who are 
the real beneficiaries does not render 
conclusive the decision of such a 
board as to the claim of a beneficiary, 
based on a contract with insured. 
Grimbley v. Harrold, 125 Cal, 24, 57 
P 558, 73 AmSR 19 [dist Robinson 
v. Templar Lodge No. 17 I. O. O. F., 
117 Cal. 370, 49 P 170, 59 AmSR 193 
(which involved a dispute between 
the society and a member as to rights 
founded immediately on the contract 


of membership, and which the mem-: 


ber had agreed to submit to its 
tribunals)]. (4) A rule of an asso- 


‘ciation in connection with a railroad 


company, that any controversy aris- 


‘ing between the parties in the de- 
our ent should be submitted to the 


superintendent for determination, 
does not apply to an action by the 
widow of insured to enforce the lia- 
bility accruing to her. Burlington 
Voluntary Relief Dept. v.. White, 41 


Nebr. 547, 561, 59 NW 1747, 751, 43 
AmSR 701. (5) The provision of a cer- 
tificate that the decision of the su- 
preme court of the order shall be final 
and conclusive is intended only to 
mark the distinction between the ef- 
fect of the decision of the supreme 
court of the order and that of its 
other courts, and not to exclude the 
jurisdiction of legal tribunals. Gilroy 
v. Supreme Court I. O. F., 75 N. J. L. 
584, 67 A 1037, 14 LRANS 632. 

79. Dick v. Supreme Body I. CG, 
138 Mich. 372, 101 NW 564; Rose v. 
Supreme Court O. P., 126 Mich. 577, 
85 NW 1073. 

[a] Forum in which conclusive- 
ness may be questioned.—The con- 
clusiveness of an adjudication of the 
supreme tribunal as to liability on a 
membership certificate may be ques- 
tioned not only in a court of chan- 
cery, but also in a court of law when 
set up as a defense to an action on 
the certificate. Dick v. Supreme 
Beey I. C., 138 Mich. 372, 101 NW 

80. Arbitration of: ' 
Claims generally see Arbitration and 

Award 5 C. J. pl. 

Liability under: 
Accident, policies see Accident In- 
surance § 210. 
Life policies generally see Life In- 
surance § 317, 

81. Smith v. Preferred Masonic 
Mut. Acc. Assoc., 51 Fed. 520; Na- 
tional. Masonic Acc. Assoc. v. Burr, 
44 Nebr. 256, 62 NW 466. 


82. TIowa.—Prader v. National Ma-' 


sonic Acc, Assoc., 95 Iowa 149, 63 
NW 601. 

Minn.—Whitney v. National Ma- 
sonic Acc. Assoc., 52 Minn. 378, 54 
NW 184. 

N. Y.—Baldwin v. Fraternal Acc. 
Assoc., 21 Mise. 124, 46 NYS 1016 
[aff 29 App. Div. 627 mem, 52 NYS 
1136. mem (aff 159 N. Y. 561. mem, 
54 NE 1089 mem)]. 

Utah.—Daniher v. Grand Lodge A. 
OP DAW. 10. Utah, DLO Sip sbs 24 oe 

W. Va.—Kinney v. Baltimore. etce., 
Employees’ Relief Assoc., 35 W. Va. 
385, 14 SE 8, 15 LRA 142, 

Wis,—Fox v. Masons’ Fraternal 
Acc, Assoc., 96 Wis, 390, 71 NW 3638. 

[a] Rule discussed and cases dis- 


tinguished.—‘‘The agreement with re-. 


spect to arbitration is in such gen- 
eral terms that it must be regarded 
as intended to comprehend the whole 
matter of any claim which may be 
disputed, including the law as well 
as all the facts of the case. There is 
nothing indicating an intention to 
confine the arbitration here provided 
for to the determination of any par- 
ticular fact or facts. By the terms 
of the contract, the subject to which 
this provision is applicable is not 
only so broad as to cover any con- 
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vides in terms, or by necessary implication, that 
the money secured is not to become payable until 
the amount of loss has been determined by the 
award of arbitrators, no action can be determined 
until such award is made.%¢ 
for arbitration as a condition precedent to action 
has been held valid so far as it relates to the de- 
termination of questions of fact,87 or when made 
after the specified controversy has actually arisen.%* 
A stipulation that, on disagreement ‘‘as to the 
amount payable on account of any valid claim,’’ 
the amount shall be determined by arbitration, does 
not require a submission where the validity of 
the claim is disputed, and in such case the member 
may sue on the certificate without submitting the 
In a few cases it has been held that a 
stipulation requiring all disputed claims against the 
society to be submitted to arbitration, and that 
the award shall be final is valid and precludes 
resort to the courts.°° 


Likewise, a provision 


But agreements to arbitrate 


troversy that may be involved in 
‘disputed claims,’ but there is no 
such mention or designation of any 
particular fact or matter as the sub- 
ject of arbitration that this provi- 
sion can be regarded as having only 
a limited application. It will be ob- 
served that the contract fixes a cer- 
tain definite sum as the amount to be 
paid weekly in case of disability, and 
only as it furthet provides for the 
arbitration of disputed claims does 
it qualify that express obligation to 
pay the sum. stated, or make the 
amount payable dependent upon the 
determination of arbitrators. It is 
also apparent that this clause was 
framed for the purpose of making an 
arbitration of any disputed claim a 
condition precedent to the right to 
maintain an action to recover the 
indemnity contracted to be paid. The 
case before us is distinguishable 
from those where the agreement pro- 
vides only for the determination by 
arbitration of some particular fact 
or facts, as well as from cases where 
the contract expresses no obligation 
to pay any definite sum or to do any 
particular thing, but only to pay 
such sum or to do such thing as shall 
be determined by arbitrators. In 
such cases, and perhaps some others, 
the principle of law which is de- 
cisive in the present case is not con- 
trolling.” Whitney v. National Ma- 
sonic Acc. Assoc., 52 Minn. 878, 384, 
54 NW 184. 

[b] “On grounds of public policy, 
all agreements between parties to 
submit the whole subject matter of 
their differences to arbitration, 
wholly stipulating away the rights 
of each or either party to resort to 
the tribunals created by the law of 
the land for a determination of such 
differences, are. void, and. have been 
uniformly so held.’ Fox y. Masons’ 
Fraternal Acc. Assoc., 96 Wis. 390, 
394, 71 NW. 363. 

83. Bauer v. Samson Lodge, 102 
Ind. 262, 1 NE 571. 

84 Fox v. Masons’ Fraternal Acc, 
Assoc., 96 Wis. 390, 71 NW 363. 

85. Nelson v,. Atlantic Coast Line 
R. Co,, 157 .N, C..194,. 72: SH. 998, 52 
LRANS 829; Kelly v,. Trimont Lodge 
No. 249 1..0. O. F., 154 N.C. 97%,, 69 
SE 764, 52 LRANS 823. 

86. Smith v. Preferred Masonic 
Mut. Acc. Assoc., 51 Fed. 520. 

87. ‘Knapp v. Brotherhood of 
American Yeomen, 139 Iowa 136, 117 
NW 298; Nelson vy. Atlantic Coast 
Line R. Co., 157 N. C, 194, 72 SE 998, 
52 LRANS 829. 

88. Bauer _v. Samson Lodge, 102 
Ind. 262, 1 NE 571, 

89. Robinson v. National Frater- 
nal League, 81 Conn. 707, 71 A 1096. 

90. Russell -v.. North American 
Ben. Assoc., 116 Mich. 699, ‘75 NW 
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which do not make the award a condition prece- 
dent to the right of action will not prevent such 


action.®! 


[§ 211] A. Nature and Form®‘—1. In General. 
The general rules as to the nature and form of 
actions relating to policies of life insurance,®® and 
of insurance generally,®® ordinarily apply to ac- 
tions relating to certificates of mutual benefit in- 


surance.®? 


[§ 212] 2. Actions at Law. An action at law 


MUTUAL BENEFIT INSURANCE 


tion. 2? 


xX. ACTIONS* 


Waiver of right to arbitration. 
bility by the society waives its right to arbitra- 


by a mutual benefit association.®® 
held to be the rule even where the association has 
neglected or refused to make an assessment to 
pay the claim represented by the certificate, at 
least where the amount payable under the contract 


§ 210-212 


A denial of lia- 


This has been 


is a definite sum, or a sum readily computable, not 


may ordinarily be brought upon a certificate issued 


137; Raymond v. Farmers’ Mut. F. 
Ins. Co., 114 Mich. 386, 72 NW 254; 
Coffee v. Southwark Ben. Soc., 2 
WklyNC (Pa.) 600. 

[a] Validity of award.—By-laws 
providing’ for arbitration of disputed 
elaims, and that the award shall be 
final, but that no award shall be 
valid if not signed by all arbitrators, 
in which case either party shall have 
the right to a new arbitration, and 
providing that no suit or action shall 
be commenced or maintained by any 
member against the association, are 
valid and jyeasonable. Russell v. 
North American Ben. Assoc., 116 
Mich. 699, 75 NW 137. 

91. Smith vy. Preferred Masonic 
Mut. Ace. Assoc., 51 Fed. 520; Chad- 
wick v. Phoenix Acc., etc., Assoc., 143 
Mich, 481, 106 NW 1122, 8 AnnCas 


170. 

Lucas vy. Brotherhood of Amer- 
ican Yeomen, 105 Kan. 700, 185 P 
901; Bratley v: Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Baldwin v. Fraternal Acc. 
Assoc., 21 Mise. 124, 46 NYS 1016 
[aff 29 App. Div. 627 mem, 52 NYS 
1136 mem (aff 159 N. Y. 561 mem, 54 
NE 1089 mem) ]. 

93. Actions: 

Against beneficial associations gen- 


erally’ see Beneficial Associations 
§§ 86-110. 
For: 


Failure or refusal to issue certifi- 
cate see supra § 63 

Wrongful cancellation or repudia- 
oe of contract see supra §§ 61, 

On: 

Aecident policies generally see Ac- 
cident Insurance §§ 211-345. 

Insurance policies generally 
Insurance §§ 776-891. 

Life policies poner ay, see Life In- 
surance §§ 372— 46 


see 


Gonna! reinstatement of member 
see supra § 102. 

Recover back dues and assessments 
see supra § 52. 
Reform certificate 

supra § 19. 

94. Actions against beneficial as- 
sociations generally see Beneficial 
Associations § 86. 

Remedies for wrongful: 
Cancellation or repudiation of con- 

tract see supra § 61. 

Change of beneficiary see supra § 

6 


95. 


in equity see 


See Life Insurance § 372, 

96. See Insurance §§ 776, 777. 

97. See infra §§ 212, 213. 

98. U. S.—Lueders v. Hartford Yi; 
etc., Ins. Co., 12 Fed. 465, 4 McCrary 
149: In re Protection L. Ins. Co., 20 
F. Cas. No. 11,444, 9 Biss. 188. 

Ark.—Hayes vy. Bankers’, etc., Life 
Assoc., 164 Ark. 202, 261 SW 296. 

Colo.—Great Western Mut. Aid As- 
Bee. v. ‘Colmar, 7 Colo. A. (275, 43. -P 

Conn.—Lawler y. Murphy, 58 Conn, 
294, 20 A 457, 8 LRA 113. 

Il. —Benjamin v. Bankers’ 
of World, 173 Ill. A. 620. 

Ind.—Supreme Lodge K. P.  v. 
Knight, 117 Ind. 489, 20 NE 479, 3 
LRA 409; Elkhart Mut. Aid, etc., As- 


Union 


soc. v. Houghton, 108 Ind. 286, 2 NE 
763, 53 AmSR 514; Excelsior Mut. Aid 
Assoc. v. Riddle, 91 Ind, 84; Supreme 
Lodge K. H. v. Abbott, 82 Ind. 1. 

Me.—St. Clement y. L’Institut 
see aaes Cartier, 95 Me. 493, 50 A 
76. 


Mich.—Neville v. Detroit Firemen’s 
Ree Assoc., 104 Mich, 149, 62 NW 
169. 

N. Y.—Foley v. New York Mut. 
Benev. Soc., 141 App. Div. 180, 126 
NYS 12 [aff 208 N. Y. 5388 mem, 101 
NE 1102 mem]; Doty v. New York 
State Mut. Ben. Assoc., 5 Silv. Sup. 
581, 9 NYS 42 [aff 132 N. Y. 596 
mem, 30 NE 1151 mem]. 

Wis.—Krogh vy. Modern Brother- 
hood of America, 153 Wis. 397, 141 
NW 276, 45 LRANS 404. 

[a] Where the society disclaims 
liability, assumpsit will lie to test 
such liability. Neville v. Detroit 
Firemen’s Fund Assoc., 104 Mich, 149, 
62 NW 169. 

[b] Action of covenant may be 
brought by a beneficiary to recover 
on a benefit certificate under seal. 
Benjamin v. Bankers’ Union of 
World, 173 Ill. A. 620. 

{c] The statute providing that a 
corporation organized for benevolent 
or charitable purposes is not sub- 
ject to suit by any member for any 
benefit or sums due him does not ap- 
ply to corporations organized for the 
purpose of mutual insurance. St: 
Clement y. L’Institut Jacques Car- 
tier, 95 Me, 493, 50 A 376. 

99. Colo.—Great Western Mut. 
Aid Assoc. v. Colmar, 7 Colo, A. 275, 
43°.P) 159. 

Conn.—Lawler v. MUTE DY, 58 Conn. 
294, 20 A 457, 8 LRA 113. 

Iil.—Covenant Mut. Life Assoc, v. 
Kentner, 89 Ill. A. 495 [aff 188 Ill. 
431, 58 NE 966]; Schiff v. Supreme 
Lodge O. M. P., 64 Ill. A. 341. Com- 
pare Covenant Mut. Ben, Assoc. v. 
Sears, 114 Ill. 108, 29 NE 480. 

Ind.—Excelsior Mut. Aid Assoc. v. 
Riddle, 91 Ind. 84. 

Md.—Oriental Ins. Assoc. vy. Glan- 
cey, 70 Md. 101, 16 A 391; Harnshaw 
v. Sun Mut. Aid Soc., 68 Md. 465, 12 
A 884, 6 AmSR 460. 

Mich.—Silvers v. 
iy ‘Assoc., 94 Mich, 

Minn.—Bentz v. Northwestern Aid 
Assoc., 40 Minn. 202, 41 NW 1087, 2 
LRA 784. 

Mo.—Herndon y. Triple Alliance, 45 
Mo, A, 426. 

Pa.—Birnbaum y. Passenger Con- 
ductors’ L. Ins. Co., 15 WklyNC 518. 

Ss. C.—Batson v. South Carolina 
Ban” TNS COs eo ie us 0), SOS ee 

Wis.—Jackson v. North-Western 
Mut. Relief Assoc., 73 Wis. 507, 41 
NW 708, 2 LRA 786, 

Generally see Insurance § 777. 

Power and duty to levy assess- 
ments generally see supra § 45, 

1. U. S.—U. S. Mutual Acc. Assoc. 
¥. Barry, 13d) Ui S. 00, 9° SCt oo. is0 
L. ed. 60. 

Ida.—Reed vy, enya Tee of Red 
Cross, 8 Ida. 409, 69 P 127. 

Iowa.—Frank v. Interstate Busi- 
ness Men’s Acc. Assoc., 151 Iowa 684, 


Michigan Mut. 
39, 53 NW 


Q 


to exceed the proceeds of an assessment,’ it not 


132 NW 49; Wood v. Brotherhood of 
American Yeomen, 148 Lowa 400, 126 
NW 949; Van Norman _v. Modern 
Brotherhood of America, 134 lowa 
575, 111 NW 992; Thornburg v. Farm- 
ers’ Life Assoc., 122 Iowa 260, 98 
NW 105; Sleight. v. Supreme Council 
1 OE A hee 121 Iowa 724, 96 NW 1100; 
Wood y. Farmers’ Life Assoc., 121 
Towa 44, 95 NW 226; Hart v. National 
Masonic Ace. Assoc., 105 Iowa 717, 
75 NW 508; Follis v. U. S. Mutual 
Acc, Assoc., 94 Iowa 435, 62 NW 807, 
58 AmSR 408, 28 LRA 78. 

Mass.—Moshenz v. Independent Or- 
der Ahawas Israel, 215 Mass, 185, 102. 
NE 324 [cit Cye]: Garcelon V. CGom- 
mercial Travelers’ Eastern Acc. As- 
soc., 184 Mass. 8, 67 NE 868, 100 Am 
SR 540. 

_ Minn.—Neskern v. North Western 
Endowment, ete., Assoc., 30 Minn. 
406, 15 NW 683. 

N..Y.—O’Brien v. Home Ben. Soc., 
117 N. Y. 310, 22 NE 954 [dist Bird 
vy. Mutual Union Assoc., 30 App. Div. 
346, 52 NYS 1044 (holding that, where 
the whole subject matter could be 
reached and full relief obtained dOnly 
by the interposition of equitable 
power, such relief could not be had 
in an action at law)]; Darrow v. 
Family Fund Soc., 116 N. Y. 537, 22 
NE 1093, 15 AmSR 430, 6 LRA 495 
[dist Martin v. Equitable Ace. As- 
soc., 55 Hun 574, 9 NYS 16 (where 
there was no proof sufficient to en- 
able the jury to compute the amount 
due) ]. 

[a] Rule discussed and applied.— 
“Tt is contended that no recovery at 
law could be had on this policy, or, 
at most, only one for nominal dam- 
ages, on the ground that the contract 
of the defendant was not to pay any 
sum absolutely, but only to levy an 
assessment and pay over the pro- 
ceeds; and that the remedy of the 
plaintiff was solely in equity, for a 
specific performance of the contract, 
The policy says: ‘The principal sum 
represented by the payment of two 
dollars by each member in division 
AA of the association.as provided in 
the by-laws,’ not to exceed $5000, ‘to 
be paid’ to the wife. Although the 
by-laws. state that the object of the 
association ‘is to collect and accumu- 
late a fund’ for the purpose named, 
and that, on the requisite proof of 
bodily injury to, and death of, a 
member of a division, the board of 
directors shall immediately order an 
assessment of two dollars upon each 
person who was a member of the 
division to which the deceased be- 
longed at the time of his death, and 
pay the amount so collected, accord- 
ing to the prescribed schedule of 
classification, to the proper _ benefi- 
ciary, the policy does not contract 
to make an assessment, nor does it 
make the payment of any sum con- 
tingent on an assessment, or on the 
collection of an assessment. It 
agrees to pay a principal sum repre- 
sented by the payment of two dol- 
lars for each member in division AA, 
within sixty days after proof of 
death. The association always knows 
the number of members which is to 
be multiplied by two. It has sixty 


ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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being necessary first to bring mandamus? or an 
equitable proceeding,® to compel the levy of an 
assessment. In some jurisdictions it has been held 
that, where the contract provides only for the pay- 
ment of the proceeds of an assessment and does 
not fix an absolute liability to pay a definite sum, 
the beneficiary cannot maintain an action at law 
on the-certificate,* his remedy, if any, being a pro- 
ceeding to compel the levy of an assessment.® It 
has also been held that, where the society is un- 
incorporated, no action ‘at law will le to recover 
benefits, the only remedy being in equity.’ 
Remedy prescribed by contract. A provision of 
the contract that no other action than one to com- 
pel the levy of an assessment shall be maintained 
is valid and enforceable. But a provision that 
no suit shall be brought upon the contract, except 
in equity, does not preclude an action at law to 
recover the benefits, where at the time such action 
is brought the society has on hand, as the proceeds 
of former excessivo assessments, a sum largely in 
excess of the certificate, since in such case a suit 
in equity to compel an assessment would be un- 
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necessary.® 

Wrongful retention of policy. Where the society 
wrongfully obtains possession of a policy, its act 
of retaining possession constitutes a conversion, 
and the beneficiaries may maintain trover against 
the society therefor and recover the sum pope 
thereon.?° 

Action against local lodge for failure to pay an 
assessment. Where a local body refused to perform 
its duty to a member by paying the premium due 
to the funeral benefit department of the supreme 
body, in order to keep itself in good standing, a 
right of action, if any, will arise in favor of the 
legal dependents of a deceased member, otherwise 
in good standing, against the local body, for 
damages." 

Waiver of objections. Where a_ beneficiary 
wrongfully brings suit at law on the certificate, 
the society does not waive such objection by fail- 
ing to move to transfer the cause to the equity 
docket.” 

[§ 213] 3. Equity Jarnaicten? 
risdiction of an 


Equity has ju- 
action to recover on a certificate 


days in which to make the assess- 
ment and collect what it can, before 
making any payment, but it takes the 
risk as to those who do not pay in 
time or at all. The liability to as- 
sessment is all that concerns the 
beneficiary, not the making or collec- 
tion of an assessment; and the lia- 
bility to assessment only ~ measures 
'the amount to be paid under the 
policy.” U. S. Mutual Acc. Assoc. v. 
Barry, 131 U. S. 100, 122, 9 SCt 755, 
33 L. ed. 60. 

[b] Effect of injunction.—An in- 
junction granted under Rev. L. c 119 
§ 19, on proof that a foreign frater- 
nal beneficiary corporation has vio- 
lated §§ 7, 8, by appropriating a part 
of its fund in payment of money 
lent to it, which restrains it from 
conducting any business, except to 
defend actions and pay claims pend- 
ing against it in the state, prevents 
it from levying an assessment to pay 
a certificate binding it to pay a speci- 
fied sum when collected by assess- 
ments. Moshenz y. Independent Or- 
der Ahawas Israel, 215 Mass, 185, 102 
NE 324. 

Amount of benefits generally see 
supra § 182, 

2. Colo.—Great Western Mut. Aid 
Assoc. v. Colmar, 7 Colo. A. 275, 43 
aL 59: 

Ind.—Excelsior Mut. Aid Assoc. v. 
Riddle, 91 Ind. 84. 

Mich.—Bates v. Detroit Mut. Ben. 
Assoc., 47 Mich. 646 mem. 

N. J.—Johnson vy. Order of Chosen 
Friends, 10 N. J. L. J. 346. 

N. Y.—Doty v. New York State 
Mut. Ben. Assoc., 5 Silv. Sup. 581, 
I-NYS 42 ‘[aff 132 N. Y. 596 mem, 
30 NE 1151 mem]. 


or aaa v. Society, 12 Phila. 
[a] Mandamus does not lie to 


compel the levy of an assessment. 
Great Western Mut. Aid Assoc. v. 
Colmar, 7 Colo. “A. 275, 43 RP 159; 
Excelsior Mut. Aid Assoc. v. Riddle, 
91 Ind. 84; Supreme Lodge K. H. v. 
Abbott, 82’ Ind. 1; Bates v. Detroit 
Mut. Ben. Assoc., 47 Mich. 646; Bur- 
land v. Northwestern Mut. Ben. As- 
soc., 47 Mich. 424, 11 NW 269; Doty v. 
New York State Mut. Ben. Assoc., 5 
Silv. Sup. 581, 9 NYS 42 [aff 132 N. Y. 
596 mem, 30 NE 1151 erat Smith v. 
Society, 12 Phila. (Pa.) 3 

. Mandamus: 

oe see Mandamus 38 C. J. p 


To compel levy after judgment for 
benefits see infra § 307. 
8. O’Brien v. Home Ben. Soc., 117 
N. Y. 310, 22 NE 954.. See Burdon v, 


[45 C. J.—18] 


Massachusetts Safety Fund Assoc., 
147 Mass. 360, 17 NE 874, 1 LRA 146 
(while an action at law might lie 
for refusal to levy an assessment, 
the more appropriate remedy would 
be by a proceeding in equity to com- 
pel a levy). 

[a] The fact that a suit in equity 
could be maintained to compel the 
society to levy an assessment would 
not preclude an action at law. 
O’Brien vy. Home Ben. Soc., 117 N. Y. 
310, 22 NE 954; Darrow v. Family 
Bund Soc..7 sbi. IN. BY S153. 222 GNI 
1093, 15 AmSR 430, 6 LRA 495, 

4 Smith vy. Covenant Mut. Ben. 
Assoc., 24 Fed. 685; Johnson v. Hawk- 
eye Commercial Men’s Assoc., 171 
Iowa 425, 152 NW 561; Frank v. In- 
terstate Business Men’s Aec. Assoc., 
151 Iowa 684, 132 NW 49; Wood v. 
Brotherhood of American Yeomen, 
148 Iowa 400, 126 NW 949; Van Nor- 
man y. Modern Brotherhood of Amer- 
ica, 1384 Towa 575, 111 NW _ 992; 
Sleight v. Supreme Council M. T., 
121 Iowa 724, 96 NW 1100; Ram- 
bousek v. Supreme’Council M. T., 119 
Iowa 263, 93 NW 277; Follis v. U. S. 
Mutual Acc, Assoc., 94 Iowa 435, 62 
NW 807, 58 AmSR 408, 28 LRA 78; 
Tobin v. Western Mut. Aid Soc., 72 
Iowa 261, 33 NW 663; Newman v. 
Covenant Mut. Ben. Assoc., 72 Iowa 
242, 33 NW 662; Rainsbarger  v. 
Union Mut. Aid Assoc., 72 Iowa 191, 
33 NW 626; Bailey v. Mutual Ben. 
Assoc., 71 Iowa 689, 27 NW 770. 
Compare Newman v. Covenant Mut. 
Ins. Assoc., 76 Iowa 56, 40 NW 87, 14 
AmSR 196, 1 LRA 659 (holding that, 
where a foreign association refused 
to obey an order of court to make 
an assessment to pay a loss, a judg- 
ment for the amount of the certifi- 
cate might be entered against such 
association, the court being powerless 
to punish the officers of the associa- 
tion for contempt, they being beyond 
its jurisdiction). 

Generally see Insurance § 777. 

5. Smith v. Covenant Mut. Ben. 
Assoc., 24 Fed. 685; Johnson v. Hawk- 
eye Commercial Men's Assoc., 171 
Towa 425, 152 NW 561; Frank v. 
Interstate Business Men’s Acc. As- 


soc., 151: lowa 684, 132 NW 49; Wood’ 


v. Brotherhood of American Yeomen, 
148 Iowa 400, 126 NW 949; Rains- 
barger v. Union Mut. Aid Assoc., 
72 Iowa 191, 38 NW 626. See Coven- 
ant Mut. Ben. Assoc. vy. Sears, 114 
Ill. 108, 29 NE 480 (where the con- 
tract is not to pay a sum absolutely 
but to levy an assessment and pay 
the proceeds thereof, not to exceed a 
certain sum, to the beneficiary, the 


obligation of the association to levy 
an assessment on a member’s death 
may be enforced by suit in equity 
for specific performance). 

6. See cases infra note 7. : 

7. Williamson vy. Warfield, etc., 
Co., 136 Tll. A. 168 [aff 233 Ill. 487, 84 
NE 706]; Gottselig v. Cigarmakers’, 
International Union, 30 Pa. Dist. 103; 
Ross v. Minnequa Council I. O. R. 
Mi 16 Ba, Dist. \58%.s3PacCow Sole 

fal] Thus an association, not in- 
corporated, composed of a numerous 
and constantly shifting membership, 
with a manager having authority un- 
der the organization agreement to 
appear and defend suits for the asso- 
ciation and an executive committee in 
control of funds, is subject to equita- 
ble jurisdiction in an action to en- 
force a contract of insurance. Wil- 
liamson v. Warfield, etc., Co., 136 Ill. 
A. 168 [aff 233 Ill. 487, 84 NE 706]. 

[b] Where lodge ‘not suable eo 
nomine.—A member or beneficiary, 
cannot maintain assumpsit against 
an unincorporated lodge, to recover 
benefits alleged to be due, as the 
remedy is by a bill in equity, such 
a society not being suable at law 
eo nomine. Fletcher v. Gawanese 
Tribe No..281 I. O. R. M., 9 Pa. Super. 
ants Ross v. Minnequa Council I. O. 

M., 6, -Pa: Dist. 58%. 83 Pas Co. 
eas Sharrow v. Yohoghany Lodge, 
8 Pa. Dist. 616. 

[c] Where no certificate of insur- 
ance is issued to a member, al- 
though the constitution provides for 
death benefits to its members, as- 
sumpsit will not lie against the as- 
sociation, the proper remedy being 
to institute a suit in equity against 
some of the members representing 
themselves and all others having the 
same interest, and, after judgment, 
to compel defendants to see that the 
treasury of the association pays the 
claim. Gottselig v. Cigarmakers’ In- 
ternational Union, 76 Pa. Super. 273. 

Equitable jurisdiction generally see 
infra § 213. 

8. Eggleston v. Centennial Mut. L. 
Assoc., 18 Fed. 14, 5 McCrary 484. 

9. Covenant Mut. Ben. Assoc. v. 
Baldwin, 49 Ill. A. 203. 

10, Fraternal Army of America v. 
Bvans, 114 Ill, A. 578 [aff 215 M11. 
629, 74 NE 689]. 

11. Gilbert v. Dalton Council No. 
3023-0. -U. A, M., 25. Gal ‘Ay 130; 102 
SE 831. 

12. Sleight v. Supreme Council M. 
T., 121 Iowa 724, 96 NW 1100. 

13. Jurisdiction of equity: 
Generally see Equity §§ 7-149. 

Over beneficial associations and their 
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where there is no remedy at law,'* or where the 
remedy at law is inadequate.® So where the so- 
ciety 1s not incorporated,® or where the contract 
does not fix an absolute liability to pay a definite 
sum, but provides only for. the payment of the pro- 
ceeds of an assessment, and the society neglects 
or refuses to levy an assessment,!7 an action at 
law on the certificate will not lie, the remedy being 
in equity. It has also been held that, where a 
certificate has wrongfully been withheld from the 
member during his lifetime, the beneficiaries may 
invoke the aid of equity to establish that fact, and 
that complainants are the designated beneficiaries.1® 
But equity has no jurisdiction where there is an 
adequate remedy at law,'® except where that de- 
fense is not urged.2° <A suit may be brought in 
equity to have the claim of a member declared to 
be a legal one and to make it a charge against 
moneys in the hands of a trustee of the funds of 
, the order.” 

Protection against invalid amendment of by-laws. 
Where an amendment of the by-laws reducing the 
amount payable is ineffectual to deprive a member 
of his vested rights, and he refuses to acquiesce 
in the amendment and tenders payment of assess- 
ments upon the original contract, such member may 
invoke the exercise of the power of a court of 
equity to protect his rights by compelling the so- 
ciety to receive his assessments on the basis of an 
insurance in the amount specified in his certificate, 
and to recognize the contract as in force.?? 

Transfer to court of law. Failure of complain- 
ant to state a cause of action cognizable in a court 
of equity does not call for dismissal of the action, 
but for a transfer to a court of law;?° and where 
no motion to transfer is made, the court, on its 


funds generally see Beneficial As- 
sociations § 40. 
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to recover the amount due, 
the absence of a showing of 
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[§§ 213-215 


own motion, should do so rather than dismiss the 
complaint.** 

~[§ 214] B. Conditions Precedent.2° The happen- 
ing of the event on which benefits become payable, 
as specified in the contract,?° gives a cause of 
action unless, by the terms of the contract, some 
condition precedent,?” such as arbitration of the 
claim,?® exhaustion of remedies within the society,”® 
or the giving of notice and furnishing proofs of 
loss,?° is réquired to be performed by the member 
or his beneficiary before he is entitled to maintain 
an action. Payment of a first assessment, as pro- 
vided for by the contract, is not a condition prece- 
dent to a recovery on the certificate where there 
is no provision making it such a condition.*t And 
a by-law providing for an allowance of a claim by 
the board of directors before payment thereof does 
not make such allowance a condition precedent to 
the right of action.*? 

[§ 215] C. Defenses**—1, In General. Notwith- 
standing the professedly benevolent and charitable 
character of fraternal insurance societies, technical 
defenses to actions on certificates of insurance 
therein are not regarded with favor by the courts.** 
Practically all the defenses to an action for bene- 
fits have already been considered in previous sections 
of this article dealing with the substantive rights 
of the parties.*° A fraternal association, having 
a membership in a funeral benefit association which 
paid a certain amount to the heirs of a deceased 
member of the fraternal association in good stand- 
ing at the time of his death, cannot avoid the pay- 
ment of such amount on the ground that it has not 
itself received the same from the funeral benefit 
association, where the reason for its not receiving 
such sum is that it had erroneously represented to 


and in 


é T., 121 Iowa 724, 96 NW 1100. 
in- 


Return of amount received as con- 


To compel levy of assessment to pay 
benefits see supra § 212. 

To determine rights where benefi- 
ciary has been changed See supra 
§ 161. 

14. District Grand Lodge No, 18 G. 
U. O. O. F. v. Cothran, 31 Ga. A. 122, 
120 SE 22; Britton v. Supreme Coun- 
cil R. A, 46 N. J. Eq. 102, 18 A 675, 
19 AmSR 3876 [aff 47 N. J. Eq. 325, 
21.A 754]. 

15. Covenant Mut. Ben. Assoc. v. 
Sears, 114 Ill. 108, 29 NE 480; Blair 
v. Supreme Council A. L. H., 208 Pa. 
262, 57 A 564, 101 AmSR 934. 

[a] The surrender of a certificate 
for cancellation, as required by a by- 
law, in order to obtain a sum less 
than its face value, where the so- 
ciety has scaled all certificates, does 
not preclude a bill in equity for 
restitution, discovery of the condi- 
tion of the emergency fund, and pay- 
ment of the face value. Blair v. Su- 
preme Council A: L. H., 208 Pa. 262, 
57 A 564, 101 AmSR 934. 


16. See supra § 212 text and notes 
6, 7. 

17. See supra § 212 text and notes 
4 De 

18. Horowitz v. Independent West- 


ern Star Order, 183 Ill. A. 162. 

19. Hayes v. Bankers’, etc., Life 
Assoc., 164 Ark. 202, 261 SW 296; 
Northwestern Traveling Men’s Assoc. 
v. Crawford, 126 Ill. A. 468 [aff 226 
Ill. 57, 80 NE 736, 10 LRANS 264]; 
Maguire v. Reough, 2388 Mass. 98, 130 
NE 270; Hoagland v. Supreme Coun- 
cil R. A., 70 N. J. Eq. 607, 61 A 982. 

[a] Rule applied.—(1) Where the 
only interest plaintiff had in a mu- 
tual benefit insurance company was 
as holder of a matured policy pay- 
able in accordance with the by-laws, 
his only right of action was at law 


solvency he was not entitled to equi- 
table relief of accounting of insurer’s 
funds. Hayes v. Bankers’, etc., Life 
Assoc., 164 Ark. 202, 261 SW 296. 
(2) A court of equity is without 
jurisdiction to entertain a bill to 
enforce an alleged balance due to the 
beneficiary, which consists of the 
difference between the face of the 
benefit certificate and the amount ac- 
cruing from the collection of the as- 
sessment made, there being an ade- 
quate remedy at law. Northwestern 
Traveling Men’s Assoc. v, Crawford, 
126 Ill. A. 468 [aff 226 Ill. 57, 80 NE 
736, 10 LRANS 264]. 

20. Hoagland v. Supreme Council 
R. A., 70 N. J. Eq. 607. 61 A 982. 

21. Colley v. Wilson, 86 Mo. A. 396. 

22. Langan vy. Supreme Council A, 
L. -H., 174 N. Y. 266, 66 NE 932. 

[a] Writ of prevention.—Under 
the facts stated in the text the mem- 
ber can demand the issuance of a 
writ of prevention to accomplish the 
ends of precautionary justice by re- 
straining the society from carrying 
out the amended by-law. Langan v. 
Supreme Council A. L. H., 174 N. Y. 
266, 66 NE 9382 [rearg den 176 N. Y. 
595, 68 NE 1118]. 

23. Hayes v. Bankers’, etc, Life 
Assoc., 164 Ark. 202, 261 SW 296. 

24. Hayes v. Bankers’, etc., Life 
Assoc., supra. 

25. Actions: 

Generally see Actions §§ 72-83. 
On insurance contracts: 
i asd see Insurance §§ T778— 


Life policies see Life Insurance §§ 
373-375. 
Pleading performance of conditions 
see infra § 239. 
ae See supra §§ 168-181. 


dition precedent to rescission of re- 
lease or settlement see supra § 204. 


28. See supra § 210. 

29. See supra §§ 207, 208. 

30. See supra § 183. 

31. Stanley vy. Northwestern Life 


Assoc., 36 Fed. 75. 

Generally see supra § 7. 

32. Bowman vy, Anderson, 268 Mo. 
1, 26, 186 SW 1012. 

“Most assuredly, it is not neces- 
sary to such recovery that the board 
of directors should first allow the 
claim. That would be making them 
judge in their own cause. The books: 
are too full of cases where recovery 
has been had in spite of the refusal 
of the directors to allow the claims, 
to make it necessary to cite authori- 
ties.” Bowman vy. Anderson, supra. 

Resort to remedies within society 
see supra §§ 207, 208. 

. In actions on: 
Insurance policies generally see In- 

Surance § 790. . 
Life policies generally see Life In- 

Surance §§ 384-386. ° 

34. Trotter v. Grand Lodge L. H., 
132 Iowa 513, 109 NW 1099, 7 LRANS 
569, 11 AnnCas 5338; Zanesville Lodge 
No. 867 L. O. M. v. Fluharty, 8 Oh. A. 
1, 27 O. C. A. 391; Sovereign Camp 
W. O. W. v. Pettigrew, 98 Okl. 138, 
224 P 545; Fraternal Aid Union v. 
Helms, 96 Okl. 125, 230 P 915. 

35. See supra §§ 2-210. 

[a] In England an application to 
the court under the Courts (Emer- 
gency Powers) Act (1914) § 1 subs 1 
(b) is not necessary in order to 
enable a friendly society to set up’ 
as a defense to an action on a life 
insurance policy that the policy has 


lapsed by reason of the nonpayment ~ 


of premiums. Barker v. Phillips, 122 . 


Sleight v. Supreme Council M.'L. T. Rep. N. S. 122. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the funeral association that the member was not 
in good standing at the time of his death.2* Manual 
possession of the certificate, in case it is in force 
and is valid, is not necessary to an action thereon.%7 

A custom as to payment of benefits contrary to 
the contract between the society and a member is no 
defense to a subsequent claim by another bene- 
ficiary.?8 

Set-off and counterclaim.*® The society may, in 
an action on the certificate, interpose a counter- 
claim for assessments due and unpaid,*® although 
such assessments were levied after the maturity of 
the certificate sued on.*1 

[§ 216] 2. Return or Tender of Premiums as 
Condition Precedent to Defense.*? Unless required 
by statute,*? a society need not return or tender back 
assessments received as a condition precedent to 
setting up the invalidity of the contract for fraud 
or misrepresentations as a defense in an action 
on the certificate,** nor is such return or tender 
a condition precedent to the defense that the mem- 
ber’s death was due to an excepted cause.*® 

Statutory provisions. In some jurisdictions, how- 
ever, the statutes*® provide that no defense based 


36. Washington Camp No. 32 P. O. 
SoA v.  klugy 135 Md. 199, 108 A [a] 


37. National Aid Assoc. v. Brat- 
65 Nebr. 378, 91 NW 379, 93 
NW 1122. no 

38. Williams v. Working Benev. 
State Grand Lodge S. C, 109 S. C. 
200, 95 5) “17. 

39. Generally see Set-Off 
Counterclaim [34 Cyc 618]. c 

In actions on insurance policies 


of the defense. 
and 


1006. 
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Young, 59. Ind, A. 1,,108 NE 869. — 

Tllustrations.—(1) Insurer, de- 
fending on the ground that deceased 
had died of a disease and within a 
time which by the certificate created 
liability therefor, 
quired to return or offer to return 
any premiums before availing itself 
Red Men’s Fraternal 
Acc, Assoc. vy. Rippey, 
103 NE 345, 104 NE 641, 50 LRANS 
(2) Where a policy is in terms 


“145 Cid.) 2275 
on misrepresentations shall be valid unless defend- 
ant deposits in court for the benefit of plaintiff 
the premiums received;*? but such deposit is not 
essential where the statute, although in force when 
the certificate was issued, was repealed before the 
action was brought.48 Some provisions of this na- 
ture in the insurance laws have been held not 
applicable to fraternal beneficiary associations.*® 

[§ 217| 3. Waiver and Estoppel.*° A society 
may waive or by its acts estop itself from setting 
up a particular defense.*! Thus, where the society 
did not object to the payment of a permanent 
disability benefit on the ground that the member 
did not surrender his certificate and accept a new 
one for half the amount thereof on the payment 
of one half under the terms of the society’s con- 
stitution and laws, but on the ground that he was 
not destitute of the means of support, it could not 
raise the former defense in an action for the 
benefit.°? Payment of a funeral benefit to the 
holder of an original cértificate in lieu of which 
a duplicate certificate has been issued does not 
estop the association from afterward denying the 
right of the original certificate holder to recover 
order to set up defense of misrepre- 
sentation. Wilson vy. Brotherhood of 
American Yeomen, supra. (4) Prior 
to the enactment of L. (1927) p 132 
(Rev. St. [1909] § 7112) foreign bene- 
ficiary associations were not ex- 
empted from the provisions of the 
general insurance laws requiring ten- 
der back of premiums as a condition 
of raising the defense of misrepre- 


sentations. State v. Trimble, 292 
Mo. 371, 239 SW 467. (5) But after 


was not re- 


181 Ind. 454, 


generally see Insurance § 790; Life 
Insurance § 385. 

40. Hazel v. Golden Eagle Assoc., 
96 Misc. 703, 161 NYS 91. 

Amount of: 
Benefits see supra § 182. 

Recovery see infra’ §§ 308, 309. 

41. Wagner y. Keystone Mut. Ben. 
Assoc., 8 Pa. Dist. 231. 

42. Cross references: 

Generally see Life Insurance § 386. 

Retention of dues or assessments 
as waiver of right to avoid or for- 
feit certificate see supra § 126 et 
seq. 

ea of assessments as condition 
precedent to cancellation of cer- 

tificate see supra § 60. 

43. See infra text and notes 46- 
49. 

44. Security Ben. Assoc. v. Hen- 
ning, 74 Colo. 394, 222 P 396; State 
v. Trimble, 292 Mo. 371, 2839 SW 467; 
Taylor v. Security Ben. Assoc., (Mo. 
A.) 270 SW 132; Wilson y. Brother- 
hood of American Yeomen, (Mo, A.) 
237 SW 212. And see cases infra 
note 49 [a]. i 

[a] Reason for rule.—In a suit 
brought by the beneficiary, equity 
does not require, in the absence of 
statute, the tender or return of pre- 
miums paid before defending on the 
ground of misrepresentations, since 
the premiums to be returned, if the 
policy was void from the beginning, 
pelong to the representatives of in- 
sured, and not to the_ beneficiary. 


State v. Trimble, 292 Mo. 371, 239 
SW 467. 
-[b] Rule applied.—Where an ap- 


plication contained misrepresenta- 
tions as to insured’s condition of 
health and previous treatment by a 
physician, it constituted a breach of 
warranties avoiding the contract, and 
the association may urge it as a 
defense in an action on the contract, 
without returning or depositing in 
court the premiums received thereon. 
Taylor v. Security Ben. Assoc., (Mo. 
A.) 270 SW 132. 

45. Red Men’s Fraternal Acc. As- 
soc. v, Rippey, 181 Ind. 454, 103 NE 
345, 104. NE 641, 50 LRANS 1006; 
Moédern Woodmen of America v. 


avoided if death results from use of 
intoxicating liquors or from violation 
of law, a return of premiums is not 
a prerequisite to a defense of a suit 
based thereon. Modern Woodmen of 
America v. Young, 59 Ind. A. 1, 108 
NE 869. 

46.. See statutory provisions, 

47. Brotherhood of American Yeo- 


ee v. Manz, 23 Ariz. 610, 206 P 
403. 
48. Brotherhood of American 


Yeomen v. Manz, supra. 

49. See cases infra this note. 

{a] In Missouri (1) by virtue of 
Rev. St. (1919) § 6401, fraternal 
beneficiary associations are exempted 
from the provisions of Gen. Ins. L. § 
6145, requiring insurer to return or 
tender back the premiums paid as 
a condition precedent to interposing 
the defense of misrepresentations by 
insured. State v. Trimble, 292 Mo. 
371, 239 SW 467; State v. Reynolds, 
287 Mo. 169, 229 SW 1057 [quash (A.) 
223 SW 992]; Montgomery v. Se- 
curity Ben. Assoc., (A.) 289 SW 672; 
Taylor v. Security Ben. Assoc., (A.) 
270 SW 1382; Wilson v. Brotherhood 
of American Yeomen, (A.) 237 SW 
212; Cromeens v. Sovereign Camp W. 
O. W., 208 Mo. A. 11, 233 SW. 287. 
But see Murphy v. Brotherhood of 
R, ‘Trainmen,*  (A.) 199 “Siw 730: 
Thompson v. Royal Neighbors of 
America, 154 Mo. A, 109, 1833 SW 146 
(in both of which cases defendant 
failed to plead and prove that it was 
a fraternal beneficial association). 
(2) But such associations are sub- 
ject to that section with reference 
to certificates of assessment insur- 
ance issued by them. , Kribs_v. 
United Order of Foresters, (A.) 2338 
SW 89 [transf from Sup. Ct. 222 SW 
1005]. (38) A certificate, entitling the 
member to participate in “the mor- 
tuary fund to the amount of one full 
assessment, for all members in good 
standing in the association, not to 
exceed one thousand dollars,” is not 
a contract of insurance ‘on the as- 
sessment plan,’ that, by virtue of 
Rev. St. (1919) § 6164, would make 
§ 6145 binding, and require it. to 
deposit in court premiums paid in 


the 1897 enactment foreign benefi- 
ciary associations duly admitted to 
do business in Missouri enjoyed the 
same immunity from the general in- 
surance laws, including the provision 
as'to the defense of misrepresenta- 
tions, as was extended to domestic 
associations. State v. Trimble, su- 
pra; Kern v. Supreme Council A. L. 
H., 167 Mo. 471, 67 SW 252. But see 
Herzberg v. Modern Brotherhood of 
America, 110 Mo. A. 328, 85 SW 986 
(where a foreign society was held 
not a fraternal benefit society, al- 
though calling itself such). 

50. Affecting right to: 
Assert invalidity of: 

ries of beneficiaries see supra 


Contract of insurance see’ supra §§ 


Reinstatement see supra § 108. 
Avoid or forfeit contract generally 

see supra §§ 110-133. 

Claim exemption from liability for 
death directly caused by breach of 
contract see supra § 168. 

Rely on settlement of claim see su- 
pra § 202. 

51. Supreme Council C. B. L. v. 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 913; Mayer v. Equitable Re- 
serve Fund Life Assoc., 42 Hun 237, 


5 NYSt 87; Ledebuhr v. Wisconsin 
auRt Co.;. 112 Wis, 657, 88 NW 


[a] The admission of liability on 
a certificate on the part of the order 
is a waiver of the defense that a by- 
law was violated by naming as a 
beneficiary a person designated in a 
will instead of expressly naming him 
in the certificate. Ledebuhr vy. Wis- 
conan Trust Co., 112 Wis. 657, 88 NW 
607. 

[b] The association is not es- 
topped to assert the invalidity of 
plaintiff's claim on the ground that 
it is merely the agent of its mem- 


bers for payment of the claim. 
Mayer v. Equitable Reserve Fund 
puee Assoc., 42 Hun 237, 5 NYSt 
8 


52. Supreme Council C. B. L. v.. 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 918. 
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thereon, where the payment was made in the belief 
that it was claimed under the duplicate certificate.°* 

[§ 218] D. Jurisdiction and Venue*4—1. Juris- 
An action upon a certificate is transitory, 
and may be brought in whatever state the company 
issuing the policy can be found, without any regard 
to where the contract of imsurance was made or 
Where the certificate 
was payable to the friend of insured whom he might 
designate in his will, the person so named stands 
as if his name were written into the certificate, so 
that he takes thereunder instead of under the will, 
and cannot resort to the probate court to recover 


diction. 


the subject thereof located.®® 


53. Dexter v. Supreme Council R. 
T. T., 97 App. Div. 545, 90 NYS 292. 

54 Generally see Courts §§ 13- 
a i fe 

In actions: 

Against beneficial associations gen- 
erally see Beneficial Associations § 
89. 

On: 

Insurance policies generally see In- 

surance § 892. ‘ 

Life eens eC ny. see Life In- 

369. 

Royal League v. Kavanagh, 

134 Dll. A. 75 [aff 233 Ill. 175, 84 NE 

178]; Hindorff vy. Sovereign Camp W. 

O. W., 150 Iowa 185, 129 NW, 8381; 

Perrine v. Knights Templars, etc., 

Life Indemn. Co., 71 Nebr. 267, 98 NW 

841, 101 NW 1017. 

{a] Location of the beneficiary 
fund is immaterial, since an action 
on a certificate is one in personam, 
and not in rem. Hindorff v. Sover- 
eign Camp W. O. W., 150 Iowa 185, 
129 NW 831. 

[b] In Alabama a nonresident in- 
corporated benefit association doing 
business in the state is suable in 
the state, service being had on the 
insurance commissioner under Acts 


(1911) p 712 § 17. National Council 
te OF On As ME, Wye DELHI 208. “Alay 63, 
93 S 812. 

56. Ledebuhr y. Wisconsin Trust 


Co., 112 Wis. 657, 88 NW 607. 

57. In actions: 

On insurance policies generally see 

Insurance § 894. 

On life policies generally see Life 

Insurance § 371. 

To recover back assessments paid see 

supra § 52. 

58. See Venue [40 Cyc 1]. 

59. Slovenic Nat. Ben. Soc. v. Dab- 
cevich, (Ariz.) 246 P 765. And see 
eases infra this section. 

60. See cases infra this note. 

{a] Im Arizona (1) fraternal soci- 
eties are exempt from the provisions 
relating to venue in actions on in- 
surance policies, and are governed 
by the general provisions relating 
to venue. Slovenic Nat. Ben. Soc. v. 
Dabcevich, 246 P 765. (2) An action 
against a foreign benefit association 
may be brought either at the place 
of residence of insured or of the 
local lodge. Slovenic Nat. Ben. Soc. 
v. Dabcevich, supra. 

[b] Im Tllinois (1) under Pract. 
Act § 7, courts of record of the county 
of plaintiff’s residence have jurisdic- 
tion of an action on a benefit insur- 
ance policy, and ,process may issue 
to the county in which the insur- 
ance company has its head office for 
service; but it does not follow that 
other courts are deprived of jurisdic- 
tion to hear and determine such a 
suit. Gunter v. Mystic Workers of 
World, 212 Ill. A. 178. (2) Rev. St. 
(1901) p 1887 § 3, providing that the 
courts in the county where complain- 
ant may reside shall have jurisdic- 
tion of all actions against any in- 
surance company incorporated by any 
law of the state, applies to a fra- 
ternal insurance company issuing in- 
surance for the members of the fra- 
ternity of Odd Fellows. 
Mut, L. Ins. 


Traders’ 
Co. v. Humphrey, 109 
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the note.®? 


Til. A. 246 [aff 207 Ill. 540, 69 NE 
875]. (3) And under Rev. St. (1891) 
ce 110 § 3, the statutory rule was held 
to apply to mutual benefit societies 
and to suits in equity as well as ac- 
tions at law. Railway Pass., etc., 
Conductors’ Mut. Aid, etc., Assoc. v. 
Robinson, 147 Il]. 138, 35 NE 168. (4) 
But other cases hold that an assess- 
ment company is not an insurance 
company within the statutes as to 
bringing suit in the county of plain- 
tiff's residence. Covenant Mut. Ben. 
Assoc. v. Baldwin, 49 Ill. A. 203; 
Union Mut. Acc. Assoc.” v. Riel, 38 
Tll. A. 414; Northwestern Life Assoc. 
V. Stout aca pki. Ae Zale 

{c] Im Michigan (1) a fraternal 
beneficial association, organized un- 
der Comp. L. § 7740, is exempted 
from the provisions of §§ 10,444, 
10,445, providing that actions may be 
commenced against insurance com- 
panies in the county where plaintiff 
resides; and this is so, although the 
association has not complied with 
the statutory requirements as _ to 
lodge and ritualistic work. Monger 
v. New Era Assoc., 145 Mich. 683, 108 
NW 1111. (2) But a mutual benefit 
association has been held to be an 
insurance company within Howell St. 
Annot. c 118 § 4360, providing that 
the action may be brought in any 
county in which plaintiff resides, and 
the insurance company “shall issue 
policies or take risks.” Miner v. 
Michigan Mut. Ben. Assoc., 63 Mich. 
338, 29 NW 852. 

{d] In Mississippi under Code 
(1906) § 2598, a fraternal benefit as- 
sociation is a life insurance company, 
which may be sued in the county of 
beneficiary’s residence, under §§ 687, 
709. Masonic Ben. Assoc. v. Dotson, 
111 Miss. 60, 71 S 266. 

61. Hildebrand v. United Artisans, 
46 Or. 134, 79 P 347, 114 AmSR 852. 

[a] In Arkansas- under’ Kirby 
Dig. § 4377, an action on a certificate 
issued by a fraternal order and 
against sureties on the order’s bond 
may be maintained in the county 
where the member died, although it 
was not the county of residence of 
the sureties or the home office of 
the order. Mutual Aid Union vy. 
Blacknall, 123 Ark. 377, 185 SW 465. 

[b] In California an action may be 
brought in the county in which in- 
sured was killed... Robinson y, Order 
of R. Employees, 58 Cal. A, 404, 200 P 
87 


[ce] In Iowa (1) an action against 
a beneficial association for benefits 
under a death policy was properly 
brought in the county where insured 
died, and not in the county where 
the company’s main office was, Code 
§ 3499 permitting insurance com- 
panies to be sued in any county in 
which their principal place of busi- 
ness is, or in which the loss occurred, 
or, in case of insurance against death, 
in the county in which insured’s 
domicle was at the time the loss oc- 
curred. Jenkins v. Hawkeye Com- 
mercial Men’s Assoc., 147 Iowa 1123, 
124 NW 199, 30 LRANS 1181. (2) 
Under such provision a motion for a 
change of venue was properly over- 
ruled, although the ‘complaint did not 


eee a 


[§§ 217-219 


the insurance money.°® 

[§ 219] 2. Venue.*” ¢ 
of civil actions generally®® apply to actions on 
certificates of insurance issued by mutual benefit 
societies, in the absence of special statutory pro- 
visions relating to such actions.°® Under some stat- 
utes an action to recover benefits may be brought 
in the county where plaintiff resides,°° while under 
others the society may be sued in the county where 
the member resided at the time of his death.** 
Other cases on the question of venue, as affected 
by various statutory provisions, are collected in 


The rules relating to venue 


allege plaintiff’s residence. Romayne 
v. Hawkeye Commercial Men’s Assoc., 
135 NW 735. (3) An association, 
which operated upon the assessment 
plan in paying benefits, and which 
designated its business as insurance, 
is an insurance company, within the 
meaning of Code § 2584, providing 
that an insurance company may be 
sued in the county where the con- 
tract was made or where the loss 


occurred. Prader v. National Ma- 
sonic Acc, Assoc., 95 Iowa 149, 63 
NW 601, 

[d] In Ohio, however, a mutual 


protective association is not an in- 
surance company and therefore can- 
not be sued in a county where a loss 
has occurred, as authorized by Code 
Civ. Proc. § 48, but must be sued in 
a county where its principal office is 
located. Sargent vy. Mutual L. Ins. 
Assoc., 7 Oh. Dec. (Reprint) 645, 4 
CincLBul 659; Rude vy. Ohio Mut, 
Relief Assoc., 4 Oh. Dec. (Reprint) 
244, 1 ClevLRep 157. 

[e] In Pennsylvania, the act of 
April 8, 1868, extending to life insur- 
ance companies the provisions of a 
former statute permitting actions to 
be brought against such companies 
in any county where the property in- 
sured may be located, applies to a 
mutual benefit association; and hence 
such an association may be sued in 
the county in which the member re- 
sided. Quinn y. Fidelity Ben. Assoc., 
12 WklyNC 311. But see Price v. 
Temperance Mut. Ben. Assoc., 3 
Dauph. Co, 128 (holding that the 
statute was inapplicable, and that the 
association must be sued in the 
county of its legal residence). 

62. See cases infra this note. 

fa] In Georgia (1) suit may be 
brought in the county where the so- 
ciety has an agent. Hurley v. Dis- 
trict Grand Lodge No. 1 I. B. O,, 
24 Ga, A. 197, 100 SE 233. (2) The 
subordinate lodge to which insured 
belonged may be the society’s agent 
under such rule, Hurley v. District 
Grand Lodge No. 1 I. B. O., supra; 
Supreme Circle of Benevolence v. 
Smith, 21 Ga. A. 678, 94 SE 1034. 
(3) An agreement in the application 
to sue in the county where the grand 
lodge is located does not oust the 
jurisdiction of the court in the county 
in which the grand lodge has an 
agent. Hurley v. District Grand 
Lodge No. 1 I. B. O., supra. 

[b] In Minnesota under Gen. St. 
(1894) § 5185, relating to actions 
against corporations, an action 
against a fraternal beneficial society 
may be commenced in any county 
where the society has an agent or 
place of business. Taylor vy. Grand 


Lodge A. O. U. W., 98 Minn, 36, 107 
NW 545. 
{c] In Texas a stipulation in the 


policy that the venue of a suit there- 
on shall be in the county of defend- 
ant’s domicile will not be enforced, 
in view of Vernon Civ. St. Annot. 
(1925) art 1995 subds 28, 28, Rev. St. 
(1925) art 4958, authorizing suit in 
any county in which the cause of 
action arose or plaintiff resides, al- 
though insurer is a “local mutual aid 
association,” and not a corporation 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


: 


§§ 220-221 


[§ 220] E. Time To Sue, and Limitations®?—1. 
Time To Sue.** The terms of the certificate govern 
the time when a right of action accrues on the cer- 
tificate, and an action commenced before such time 
Ordinarily a right of action for 
death benefits accrues at the time of the member’s 
death, unless the contract provides otherwise.*° 
An action based on the presumption of death from 
seven years’ absence is premature where such pe- 
riod expires after the commencement of the action, 
Provisions in the consti- 
tution, by-laws, or certificate that no action shall 
be brought to recover a benefit until a specified 
time after injury, sickness, or death,°® or after 
the furnishing of notice and proofs of loss,®® are 
valid, and an action cannot be maintained until after 


is premature.® 


although before trial.67 


the expiration of the time named. 
postponing the time for bringing 


within such statute. Business Men’s 
ae v. Lockhart, (Civ, A.) 291 SW 

[ad] In Washington under L. 
(1901) p 360 c 174 § 6, providing that 
foreign beneficiary societies shall ap- 
point the commissioner of insurance 
their lawful attorney, upon whom all 
process in actions against them must 
be served, an action against such a 
society need not be brought in the 
county where the commissioner of 
insurance resides, Ballinger Codes & 
St. Annot. § 4854, requiring an action 
against a corporation to be brought 
in any county where the corporation 
has an Office for business, or any per- 
son resides on whom process may be 
served, not being applicable, Butler 
v. Supreme Court I. O. F., 48 Wash. 
147, 93 F 66. 

[e] In Wisconsin, under Rev. St. 
2619 subd 5, the proper place of trial 
is the county in which defendant has 
its principal office or place of busi- 
ness, or in which the cause of ac- 
tion, or Some part thereof, arose; and 
where payment of benefits is to be 
made by a check delivered to the 
beneficiary, and default in such pay- 
ment is made, the cause of action 
arises in the county where the bene- 
ficiaries reside. Hosley v. Wisconsin 


Odd Fellows’ Mut. I. Ins. Co., 86 
Wis. 463, 57 NW 48. 
63. Generally see Insurance §8§ 


781-789; Life Insurance §§ 376-383. 

64. Generally see Insurance §8§ 
781, 782; Life Insurance §§ 376, 377. 

65. Brotherhood of R, Trainmen 
v. Merideth, 146 Ark. 140, 225 SW 
337; Wheeler v. Supreme Sitting O. I. 
H., 110 Mich. 437, 68 NW 229; Societa 
di Mutuo Soccorso ed Istruzione Fra 
Gli Operai Italiani v. Cenni, 62 N. J. 
L. 652, 42 A 743. See Werner Vv. 
Fraternal Bankers’ Reserve Soc., 172 
Iowa 504, 154 NW 773, AnnCas1918A 
1005 (statutes governing the time of 
bringing suits upon policies of insur- 
ance have no application in determin- 
ing whether a suit upon a certificate 
of a fraternal society was prema- 
turely brought). 

[a] Action held premature. — 
Where, by the by-laws, the mortuary 
tax assessed is to be remitted to that 
heir of a deceased member who is 
adjudged to have the greatest right 
thereto, an action by an heir to en- 
force payment to him is prematurely 
brought if instituted before the asso- 
ciation decides who is entitled to the 
benefit. Societa di Mutuo Soccorso 
ed Istruzione Fra Gli Operai Italiani 
v. Cenni, 62 N. J. L. 652, 42 A 743. 

[b] Action held not premature.— 
(1) Where it did not appear that the 
failure to pay was for want of funds 
in the treasury, it could not be 
claimed that the action was prema- 
ture on the ground that under the by- 
laws the treasurer could not pay the 
certificates until certain proceedings 
were had, and that if there was no 
money in the treasury to pay the cer- 
tificates an assessment would have to 
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of the action.7” 


But a provision 
the action may | a defense.”” 


be made. Wheeler v. Supreme Sitting 
O. I. H., 110 Mich. 437, 68 NW 229. 
(2) Other actions held not premature. 
Brotherhood of R. Trainmen v. Meri- 
deth, 146 Ark. 140, 225 SW 337; Cohen 
v. Supreme Sitting O. I. H., 105 Mich. 
283, 63 NW 304. 

Conditions precedent generally see 


supra § 214. 

66. American ‘Home Circle  v. 
Schumm, 111 Ill. A. 316. 

67. Brotherhood of Locomotive 


Firemen, etc. v. Nash, 144 Md. 628, 
125 A 441. \ 

68. Arrison v. Supreme Council M. 
T., 129 Iowa 303, 105 NW 580; Thorn- 
burg v. Farmers’ Life Assoc., 122 
Iowa 260, $8 NW 105; Sleight v. Su- 
preme Councii M. T., 121 Iowa 724, 
96 NW 1100. 

69. American Home Circle v. Eg- 
gers, 137 Ill. A. 595; Binder v. Na- 
tional Masonie Acc. Assoc., 127 lowa 
25, 102 NW 190; Kelly v. Supreme 
Council C. M. B. A., 46 App. Diy. 79, 
61 NYS 394; Rohloff v. Aid Assoc. for 
Lutherans, 130 Wis. 61, 109 NW 989. 

[a] Provisions construed. — The 
provision of an accident certificate 
that no benefits shall be due until 
disability ceases or the right to bene- 
fits has terminated does not apply to 
a permanent total disability for 
which payment of a sum certain is 
provided, and action for such sum at 
the end of either sixty or ninety days 
after presentation of complete and 
satisfactory proofs is authorized, by 
implication at least, by the provisions 
that no benefits shall be due until 
ninety days after receipt of such 
proofs, and no suit shall be brought 
on any claim against the association 
before sixty days after the presenta- 
tion of such proofs. Binder v. Na- 
tional Masonie Acc. Assoc., 127 Iowa 
25, 102 NW 190. 

{b] In Ontario it is provided by 
statute that the claim becomes pay- 
able sixty days after proper proofs of 
loss; and any stipulation or rule to 
the contrary is void. Doidge v. Do- 
minion Council R. T. T., 4 Ont. L. 423. 

Notice and proofs of death as con- 
ditions precedent see supra § 183. 


70, Ark.—Brotherhood of R. Train- 
men v. Merideth, 146 Ark. 140, 225 
SW _ 337. 


Jll.—American Home Circle v. Eg- 
gers, 137 Ill. A. 595. 

JTowa.—Werner v. Fraternal Bank- 
ers’ Reserve Soc., 172 Iowa 504, 154 
NW 773, AnnCas1918A 1005; Carpen- 
ter v. Modern Woodmen of America, 
160 Iowa 602, 142 NW 411; Binder v. 
National Masonic Acc. <Assoc., 127 
Towa 25, 102 NW 190. 

Mich.—Phillips v. U. 8. Benevolent 
Soc., 120 Mich. 142, 79 NW 1. 

Oh.—American Assur. Co. v. Dick- 
son, 15 Oh. Cir. Ct. N. S. 228, 34 Oh. 
GirMCt 1313: f 

71. American Home Circle v. Eg- 
gers, 137 Ill. A. 595; Werner v, Fra- 
ternal Bankers’ Reserve Soc., 172 
Towa 504, 154 NW 773, AnnCas1918A 
1005; Binder'v. National Masonic Acc, 
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be waived, or the society may be estopped to assert 
that the action was prematurely brought,” as by 
an absolute denial of liability before the commence- 
ment of the suit.7+ 
within a specified time after the furnishing of 
proofs of death, the time is not necessarily ex- 
tended, so as to make an action premature, by an 
amendment of the proofs, received by the society 
less than the specified period before commencement 


Where the benefit is payable 


[§ 221] 2. Limitations of Time To Sue’*—a. 
Statutory Limitation; Laches—(1) In General. 
general statute of limitations governing actions on 
contracts’? applies to actions for the recovery of 
benefits,”"> unless the contract of insurance pre- 
scribes special limitations,“ or unless the society 
has waived or is estopped to set up the statute as 


The 


Assoc., 127 Iowa 25, 102 NW 190; 
Phillips v. U. S. Benevolent Soc., 120 
Mich, 142, 79: NW 1; American Assur. 
Co. v. Dickson, 15 Oh. Cir. Ct. N. S. 
228, 34 Oh. Cir. Ct. 313. 

[a] An offer to pay part of claim 
is equivalent to a rejection of the 
whole claim. American Assur. Co. v. 
Dickson, 15 Oh. Cir. Ct. N. S. 228, 34 
Oh Cir Ctl; ols5 

72. Rohloff v. Aid Assoc. for Luth- 
erans, 130 Wis. 61, 109 NW 989. 

[a] Ilustration.—Where the laws 
provided for payment by the associa- 
tion within ninety days after the fur- 
nishing of proof of death, and proofs 
of death furnished seven months be- 
fore the commencement of an action 
on the certificate stated that the 
member committed suicide, the fact 
that an amendment to the proofs, to 
the effect that the beneficiary made 
the original proofs without fully com- 
prehending the import of the same, 
was received by the company less 
than ninety days prior to the com- 
mencement of the action, was no 
ground for an abatement of the same. 
Rohloff v. Aid Assoc. for Lutherans, 
130 Wis. 61, 109 NW_ 989. 

73. Generally see Insurance 
783-789; Life Insurance §§ 378-383. 

Limitation of action to recover — 
assessments paid see supra § 52. 
nes | See Limitations of Actions §§ 

75. Railway Pass., etc., Mut. Aid, 
etc., Assoc, v. Loomis, 142 Ill. 560, 34 
NE 424 [rev 43 Ill. A. 599]; Spratley 
v. Mutual Ben. L. Ins. Co., 11 Bush 
(Ky.) 443; Kauz v. Great Council I. 
O. R. M., 138 Mo. A. 341. 

[a] Five years.—A widow’s cause 
of action for money payable to her by 
a benevolent society on proof of her 
husband’s death is within the statu- 
tory limitation of five years. Kauz v. 
Sage Council I. O. R. M., 13 Mo. A. 

[b] Oral contract.—(1) Where the 
contract is oral, the five-year statute 
of limitations applied. Storm v. Ci- 
gar Makers’ International Union, 187 
Till, A. 157. (2) Where parol evidence 
was necessary in order to prove that 
the widow was entitled to the benefit 
money, the contract was an unwritten 
one within the statute barring actions 
on unwritten contracts in five years. 
Railway Pass., ete., Mut. Aid, etc., 
Assoc. v. Loomis, 142 Ill. 560, 32 NE 
424-oprew 43> dle AS oO Shaan 

76. See infra § 223. 

77. Railway Pass., etc., Mut, Aid, 
etc., Assoc. v. Loomis, 142 Ill. 560, 32 
NE 424 [rev 43 Ill. A. 599]. See Kelly 
v. Ancient Order of Hibernians L. Ins. 
Fund, 113 Minn. 355, 129 NW 846 
(where there was no express provi- 
sion that the beneficiary should give 
notice of death or make proofs there- 
of, and it was held that while the 
beneficiary might have sued on the 
policy within a reasonable time after 
making demand on the division secre- 
tary, her cause of action was not 
barred by limitations because of her 


‘ 


‘ 


978 [45 C.J.] 


Laches. A cause of action on a certificate is 
not barred by laches short of the statute of limi- 
tations,’® except where a less time is fixed by 
ceontract."® 

[§ 222] (2) Computation of Time.*° In accord- 
ance with the general rule®! the statute of limita- 
tions begins to run from the time when a complete 
cause of action accrues, that is, when a suit may 
be maintained, and not before.** In the absence 
of any provision in the contract postponing the 
time of payment of benefits, the statutory period 
of limitation runs from the time of: the member’s 
death, if on such date the demand could be made 
payable by presenting proper proofs of death.** 
But where, by the contract, payment is not to be 
made until after presentation of proofs of loss, it 
has been held that the statute begins to run from 
the time the society notifies claimant that his claim 
is rejected.84 Where a certificate provides for pay- 
ment of one half of the death benefit in case of 
permanent and total disability, limitations begin 
to run only upon the member’s election to take 
under such provision, demand and proof of right, 
and defendant’s wrongful rejection of the demand.*® 

[§ 223] b, Contractual Limitations—(1) In Gen- 
eral. In accordance with the rule applicable to 
ordinary life insurance policies*® and to insurance 
contracts generally,’* a provision in the constitu- 
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riod of limitations, shorter than that prescribed 
by the general statute of limitations applicable to 
such an action, has generally been held to be valid; 
and no action on the certificate can be maintained 
unless brought within the prescribed time,°*° ex- 
cept in cases where such contract limitations are 
expressly prohibited by statute,®® or the society 
has waived or estopped itself from relying on the 
limitation.2°. The limitation is valid notwithstand- 
ing the beneficiary is a minor, and the statute au- 
thorizes minors to sue on reaching majority.°+ A 
stipulation of this nature is not favored, however, 
and should be construed strictly against the party 
invoking it;°? it may be invoked only by the so- 
ciety,®? and cannot be interposed as a defense in an 
action between rival claimants to the fund.®* 
Knowledge of death. A provision barring an ac- 
tion on the certificate unless brought within a cer- 
tain time after the member’s death does not apply 
where his death is not known to the beneficiary or 
to the society until the expiration of such time.®® 
On. the other hand it has been held that, where it 
is provided that all claims shall lapse and the fund 
revert to the society in case the member designates 
no beneficiary and no claim is made on such fund 
within a specified time after the member’s death, 
a claim not made within such time is barred, al- 
though claimant did not sooner learn of the death.% 


tion, by-laws, or certificate fixing 


failure to make demand, to furnish 
proofs of death, or to commence the 
action within six years from the time 
it might have been commenced, since 
the association cannot be heard to 
take advantage of its own negligence 
in failing to make up proofs of death 
as required by the by-laws, or, if it 
repudiates the claim, in failing to 
notify the beneficiary to that effect). 

Waiver of or estoppel to plead con- 
tractual limitations see infra § 225. 

78. Stewart v. Grand Lodge A. O. 
U. W., 100 Tenn. 267, 46 SW 579. See 
Hart v. Life, etc., Assoc., 86 Kan. 318, 
120 P 363, AnnCas1918C 672 (where 


‘ plaintiff was held not guilty of 
laches). 
79. See infra § 223. 


80. Effect of presumption of death 
from absence see infra § 226. 

Limitation of actions on: 

Insurance contracts generally see In- 

surance § 783. 

Life policies generally see Life In- 

surance § 3879. 

81. See Limitations of Actions § 
152. [ 

82. Spratley v. Mutual Ben. L. Ins. 
Co., 11 Bush (Ky.) 4438; Stewart v. 
National Council K. & L. S., 125 
Minn. 512, 147 NW 651; Kelly v. An- 
cient Order of Hibernians .L. Ins. 
Fund, 113 Minn, 3855, 129 NW 846; 
Behlmer v. Grand Lodge A. O, U. W., 
109 Minn. 305, 123 NW 1071, 26 
LRANS 305; Grand Lodge C. K. P. v. 
Hill, (Tex. Civ. A.) 277 SW 797. 

83. Harrison v. Masonic Mut, Ben. 
Soc., 59 Kan, 29, 51 P 898; Kauz v. 
et Council I. O. R. M., 13 Mo, A. 
341. 

84. Railway Pass., ete., Mut. Aid, 
etc., Assoc. v. Loomis, 142 Ill. 560, 32 
NE 424 [rev 43 Ill. A. 599], 

85. Collopy v. Modern Brotherhood 
of America, 133 Minn. 409, 158 NW 625. 

86. See Life Insurance § 380. 

87. See Insurance § 784 

ss. Ark.—Phillips v. Mosaic Tem- 
plars of America, 154 Ark. 173, 241 
SW 869. 

Cal.—Bennett v. Modern Woodmen 
of America, 52 Cal. A. 581, 199 P 343. 

D. C.—Grand Lodge B. R. T. Vv. 
Groves, 48 App. 151; McElhone vy. 
habia abr Ben. Assoc., 2 App. 


a reasonable pe- 


Ga.—Ritch yv. Masons’ Fraternal 
Acc. Assoc., 99 Ga. 112, 25 SE 191. 

Ill.—Martin vy. Fraternal Reserve 
Life Assoc., 200 Ill, A. 359; Timmer- 
hoff v. Supreme Tent K. M. W., 155 
Ill. A. 395; Pioneer Reserve Assoc, v. 
Jones, 111 Ill. A. 156. 

Ind.—Caywood v. Supreme Lodge 
K. & L. U1., 171 Ind. 410, 86 NE 482, 
131 AmSR 253, 23 LRANS 304, 17 Ann 
Cas 5038. 

Iowa.—Peters v. Order of United 
Commercial Travelers, 212 NW 576; 
Matheson v. Iowa State Traveling 
He bie Assoc., 180 Iowa 1019, 164 NW 

Kan.—Munroe v. Beggs, 91 Kan. 
701, 189 P 422; Modern Woodmen of 
America v. Bauersfeld, 62 Kan. 340, 
62 P 1012. 

Md.—Arold v. Supreme Conclave 
I. 'O..H., 128; Md. 675, 680,.91 A 829 
[quot Cyc]. 

Mass.—Ulman v. Supreme Comman- 
mandery U. O. G. C. W., 220 Mass. 
422, 107 NE 960. 

Mich,—Larkin v. Modern Woodmen 
of America, 163 Mich. 670, 127 NW 786. 

Minn.—Bratley v. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128: Dechter v. National Council 
K. & L. S., 180 Minn. 329, 153 NW 742, 
AnnCasl1917C 142; Stewart v. Na- 
tional Council K. & L. S., 125 Minn. 
512, 147 NW 661. 

Mo.—Roberts v. Modern Woodmen 
of America, 133 Mo. A. 207, 1183 SW 
726 [motion to retax costs den 146 
Mo. A. 70, 1283 SW 60]; Dolan'v. Royal 
Neighbors of America, 123 Mo. A. 147, 
100 SW 498 (both construing Illinois 
contracts). 

Nebr.—Williams v. Western Travel- 
are Acc. Assoc., 97 Nebr. 352, 149 NW 

N. C.—Beard v. Sovereign Lodge W. 
OQ. W., 184 Ni“Ge 164, 118) ‘SEH 6613 
Faulk vy, Fraternal Mystic Circle, 171 
N. C. 301, 88 SH 431. 

Okl.—Supreme Lodge H. L. v. Her- 
rod, 42 Okl. 308, 141 P 269. 

Pa.—Mooney v. Supreme Council 
R. A., 243 Pa. 463, 90 A 132; Williams 
v. Police Beneficiary Assoc., 28 Pa. 
Dist. 537; Oster v. Brotherhood of 
Locomotive Firemen, etc., 2 Pa. Dist. 
(de Ofoat W4¥, 

Wyo.—McFarland v. Railway Offi- 


Effect of merger of societies. 


Where insured was 


cers, etc., Acc. Assoc., 5 Wyo. 126, 38 
P 347, 677, 68 AmSR 29, 27 LRA 48. 
_[a] Reason for rule.—Such a pro- 
vision “‘protects the fund from which 
death benefits are to be paid from 
stale claims which otherwise might 
be so delayed in presentation that 
satisfactory evidence as to their 
validity might be lost, as well as en- 
ables the order to meet death claims 
and to levy assessments promptly.” 
Ulman v. Supreme Commandery U. O. 
aha W., 220 Mass, 422, 426, 107 NE 
[b] Provision held reasonable.— 
A by-law requiring actions on benefit 
certificates to be instituted within one 
year after accrual of the right is not 
unreasonable. Ulman v. Supreme 
Commandery U. O. G. C. W., 220 Mass. 
422, 107 NE 960. 
Cross references: f 
Amendment or alteration of constitu- 
tion or by-laws see supra § 43. 
Application of contract limitation to 
action for recovery of assessments 
paid see supra § 52. 
Validity of agreements restricting 
time to sue on contracts generally 
see Contracts § 397. 


89. See infra text and notes 98—5. 
90. See infra § 225. 
91. Beard v. Sovereign Lodge W-. 


O. W., 184 N. C. 154, 113 SE 661, 

92. Hatch v. Royal League, 233 
Ill, A. 598; Bratley y. Brotherhood of 
American Yeomen, 159 Minn. 14, 198 
NW 128; Dechter vy. National Council 
K. & L. S., 130 Minn. 329, 153 NW 742, 
Fi aig RRO 142. 

3. unroe y. Beggs, 91 Kan. 

139 P 422. € haa 
94. Munroe v. Beggs, supra. | 
[a] Thus the limitation in a cer- 

tificate that no action could be main- 

tained on it unless brought within one 

year after death of the member did 

not apply to’an action by the mem- 

ber’s children to recover the insur- 
ance fund from the deceased mem- 
ber’s sisters who had gained posses- 

sion of it through fraud. Munroe v. 

Beggs, 91 Kan. 701, 139 P 422. 

95. Teed v. Brotherhood of Amer- 
ican Yeomen, 111 Wash. 367, 190 P 
1005. 

96. 


ae Born v. Perkins, 223 N.. Y. 605, 


NE 1031. 


LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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a member of a society which was merged with 
another society, a limitation in the by-laws of the 
new society will prevail in an action against it, 
although a by-law of the original society provided 


a shorter period of limitation.®7 


Statutory restrictions. In some jurisdictions the 
statutes®® expressly prohibit contracts which limit 
the time for commencing action, or which provide 


a limitation less than a specified 


than the statutory limitation,®® but such a statute 
_ does not apply to a stipulation allowing a longer 
time for suit than the statutory period, and a 
stipulation fixing the same period of limitations as 
that specified in the prohibitory statute is valid.? 
Some authorities have held that the lex loci con- 
tractus, rather than the lex fori, governs stipula- 
tions limiting the time to sue, and hence if such 
stipulations are valid in the state where the con- 
tract was made, they will be enforced, notwith- 
standing the prohibitory provisions of the statute 


97. Huntington v. Supreme Com- 
mandery U. O. G. C. W., 261 Pa. 168, 
104 A 498. 

98. See statutory provisions. 

99. See cases infra this note. 

[a] Statutes construed and ap- 
plied.—Sovereign Camp W. O. W. v. 
Mixon, 79 Fla. 420, 84 S 171; Sov- 
ereign Camp W. O. W. v. Miller, 125 
Miss. 502, 87 S 892; Le Grand v. Se- 
curity Ben. Assoc., 210 Mo. A. 700, 240 
SW 852; Brower v. Supreme Lodge N. 
R. A., 74 Mo. A. 490; Sternheimer v. 
Order of United Commercial Travel- 
ers, 107 S. C. 291, 93 SE 8; Grand 
Lodge C. K. P. vy. Hill, (Tex. Civ. A.) 
277 SW 797; International Travelers’ 


Assoc. v. Bosworth, (Tex. Civ. A.) 
156 SW. 346. 
[b] Statute held inapplicable.— 


Crawford & M. Dig. § 6153, providing 
that an action may be maintained on 
an ‘insurance policy” against the 
company issuing it, at any time with- 
in the period prescribed by law for 
bringing actions on promises in writ- 
ing, and that any stipulation in such 
policy requiring an action to be 
brought within any shorter time or be 
barred shall be declared void, does 
not apply to benefit certificates, and a 
limitation in a certificate, requiring 
suit to be brought within one year 
after the cause of action accrued, was 
valid. Phillips v. Mosaic Templars 
of America, 154 Ark. 173, 241 SW 


869 

{c] In North Dakota Comp. L. 
(1913) § 4978 provides that insur- 
ance corporations, associations, and 
societies engaged in the business of 
accident insurance may limit the 
time within which suit may be 
brought on any claim, but that such 
limitation shall not be less than one 
year from the time such right of ac- 
tion accrues. Section 5927 provides 
that every stipulation in a contract 
which limits the time within which 
a party may enforce his rights is 
void. A contract upon a policy of 
accident insurance in a _ fraternal 
benefit association provided that an 
action thereon must be brought with- 
in six months from the time of notice 
of rejection of the claim. It was held 
that an action brought after six 
months but within a year after notice 
of disallowance of the claim was not 
barred by the _ statute. Dinnie v. 
United Commercial Travelers, 41 N. 
D, 42, 169 NW 811. 

Generally see Insurance § 784; Life 
Insurance § 3880. 

1. Styles v. Supreme Council R. 
A... 29.Ont. : 

2. Williams vy. Western Travelers’ 
Ace. Assoc., 97 Nebr. 352, 149 NW 822; 
Faulk v, Fraternal Mystic Circle, 171 
N. C. 301, 88 SE 431. 

3. Roberts v. Modern Woodmen of 
America, 133 Mo. A. 207, 118 SW 726 
[motion to.retax costs’den 146 Mo. A. 
70, 123 SW 60]; Dolan v. Royal 
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time or shorter | statute applies 


Neighbors of America, 123 Mo. A, 147, 
100 SW 498. 

{a] Defense does not pertain to 
remedy.—Since the provision, in a 
contract of insurance, that no action 
shall be maintained on the contract, 
unless brought within one year after 
the death of insured, is a qualification 
of the rights created under the con- 
tract, entirely independent of the 
limitation statutes, the defense that 
the time provided by the contract in 
which suit might be brought had ex- 
pired does not pertain to the remedy, 
and, being good under the law of Illi- 
nois, where the contract was made, 
is good in Missouri. Dolan v. Royal 
Neighbors of America, 123 Mo. A, 147, 
100 SW 498. 

4  Hornick v. First Catholic Slo- 
vak Union, 115 Kan. 597, 224 P 486. 

[a] Defense pertains to remedy.— 
“While defendant’s reasoning and the 
authorities cited have great weight, 
we may not overlook the fact that a 
‘different policy has been adopted in 
this state. Whatever may be argued 
with reference to the _ eighteen 
months’ limitation specified in the 
certificate and by-laws. of the defend- 
ant company, the provision is an at- 
tempt at limitation which runs di- 
rectly counter to our statute. The 
defendant is a corporation doing busi- 
ness beyond the territorial limits of 
the state of its creation. It does so 
merely by comity. The state which 
it enters and in which it transacts 
business has the power to require it 
to carry on its business subject to the 
laws of such state. The defendant 
has seen fit to engage in business in 
this state. It should not be allowed 
to enforce stipulations which contra- 
vene the plain provisions of the stat- 
ute intended for the protection of our 
citizens with whom it does business. 
... Statutes of limitations and con- 
tractual limitations in cases of this 
kind are inherently matters which go 
to the remedy and not to the right. 
Many statutory provisions are made 
for the protection of personal rights 
of which the parties may or may not 
avail themselves in their transactions 
as they please, but where a statute 
such as is involved in this case is ex- 
pressive of the public policy, any con- 
tract made in contravention of it is 
ipso facto void. Parties will not be 
allowed to substitute a policy of their 
own for an established public policy. 
Public policy is impersonal and of 
universal application within the ter- 
ritory of the authority declaring it. 
Statutes of limitation are not mere 
rules of evidence, presumptions of the 
payment or extinguishment of the ob- 
ligation sued on, but frequently are 
expressive of the public policy. They 
are not in operation or suspense at 
the mere will of the parties, but in 
spite of them. It is argued that 
agreements of the nature presented 


in the state where the action is brought.? 
authorities, however, have held that the prohibitory 
statute applies to contracts made in another state 
by a foreign corporation.* 
vides that it shall be governed by the laws of the | 
state where the society was organized, and such 
state has a statute prohibiting the limitation of 
time for suit to less than a specified time, the 
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Other 


If the contract pro- 


to an action on the certificate 


brought in another state, so as to render void a 
stipulation in violation thereof.® 

[§ 224] (2) Computation of Time.® 
eral rule that the contractual limitation begins to 
run when the right of action acerues and the 
benefit becomes due and payable,’ and this usually 
depends upon the phraseology of the particular pro- 
vision,® or it may depend upon the provisions of 
the statute in the particular jurisdiction.® 
the certificate provides that no action shall be 
brought until the filing of proofs of death, nor 


It is a gen-. 


Where 


here stimulate diligence on the part 
of the claimant and militate against 
the presentation of stale demands; 
that stale demands are always dis- 
couraged in the law; that lapse of 
time makes fair and full presentation 
difficult or impossible because of 
death or dispersion of witnesses, loss 
or destruction of writings and forget- 
fulness upon the part of those who 
once may have had accurate knowl- 
edge of the transactions. It may be 
said that the legislature considered 
all of these matters when it adopted 
the provision of the statute which 
applies here. While the statute 
means that no suit may be main- 
tained upon the class of claims 
treated by it after the time therein 
fixed, it means also that until that 
time has elapsed the courts are open 
to hear the claim.” MHornick v. First 
Catholic Slovak Union, 115 Kan, 597, 
599, 600, 224 P 486, 

5. Massachusetts Ben. Life Assoc. 
v. Hale, 96 Ga. 802, 28 SE 849. 

6. Cross references: 

Effect of. presumption, of death from 

absence see infra § 226. 
Limitations in actions on: 

Insunance policies generally see 

Insurance §§ 786, 787. 
Life policies generally see Life In- 
surance § 381. 
Statutory limitations see supra § 222. 

7. See Life Insurance § 381; and 
cases infra note 8 et seq. 

8. Ill.—Pioneer Reserve Assoc. vy. 
Jones, 111 Ill. A, 156. 

Kan.—Modern Woodmen of Amer- 
eos Bauersfeld, 62 Kan. 340, 62 P 

Mich.—Bishop v. Brotherhood of 
Locomotive Firemen, ete., 204 Mich. 
605, 171 NW 528. 

Minn.—Dechter v. National Council 
K. & L. S., 180 Minn, 329,153 NW 742, 
AnnCas1917C 142: Stewart v. National 
Council K. & L. §., 125 Minn. 512, 147 
NW 651. 

Mo.—Simmons vy. Modern Woodmen 
Bae SEA Ay 194 Mo. A. 29, 188 Sw 

N. Y.—Munn y. Western New York 
Masonic Life Assoc., 189 N. Y. 486, 
82 NE 724; Denison v. Masons’ Fra- 
ternal Acc. Assoc., 59 App. Div. 294, 
69 NYS 291. 

Or.—Kendall v. Travelers’ Protec- 
tive Assoc., 87 Or. 179, 169 P 751. 

Pa.—Huntington v, Supreme Com- 
mandery U. O. G. C. W., 261 Pa, 168, 
104 A 498. : 

Wash.—Madi v. Modern Woodmen 
She grt 98 Wash. 526, 167 P 

9. Matheson v. Iowa State Travel- 
ing Men’s Assoc., 180 Iowa 1019, 164 
NW 194 (under Code Suppl. [1913] 
§ 1744 an action on an accident policy 
was barred where suit was not begun 
within one year from the expiration 
of forty days after insurer’s denial of 
liability). 
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unless commenced within one year after the proofs 
are passed upon by a committee, and the society 
wrongfully dispenses with the necessity of proofs, 
so that the committee has nothing to act upon and 
hence does not pass upon the claim, there is noth- 
ing to start the running of the contract limita- 
tion;'° and under such a contract the denial of 
liability on the policy in a pleading in a former 
action does not set the limitation in motion.” 

Arbitration of claim. Where the contract pro- 
vides that no action shall be maintained unless 
brought within a certain time from the death or 
disability of the member, and not at all unless the 
board of arbitration shall fail to settle the matter, 
the limited period in which action may be brought 
does not begin to run until arbitration is had, 
or until the arbitration shall fail to settle the 
matter.?” 

Rejection of claim and notice thereof. Where 
the contract provides that action may be brought 
within a certain period after rejection of the 
claim,!* notice of rejection must be given by the 
society to claimant before such period begins to 
run;'* and notice given to the local secretary is 
not notice to claimant, notwithstanding proofs of 
loss may have been forwarded through such sec- 
retary,® since the subordinate lodge is the agent 


do.” Bratley  v. 
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of the society as to receiving notice of rejection, 
and not of claimant.t® Where the by-laws provide 
that an action to recover on a disputed claim must 
be commenced within six months from the date of 


disallowance of the claim, and that the benefit shall . 


become due and payable ninety days from the re- 
ceipt of proof of death, the six months’ limitation 
does not begin to run until the rejection of the 
claim on proofs presented within a reasonable time, 
and the refusal of a claim before the filing of proofs 
of death does not start the running of the six 
months’ limitation.* If the certificate provides 
that no claim shall be maintained until proofs of 
death have been filed and the right to benefits has 
been passed upon by the society, nor unless com- 
menced within a certain period after the member’s 
death, the limitation runs from the date of death 
and not from the date of rejection of the claim.!® 
The rules governing actions on insurance policies 
generally as to what will constitute commencement 
of the action?® are applicable to actions on mutual 
benefit certificates.2° If an action brought within 
the contract period is dismissed, a new aetion 
brought after the lapse of such period is not a 
compliance with the contract.24_ The limitation has 
been held to be arrested by, and to begin to run 
anew from the date of, a part payment of the 


Brotherhood of ers, 202 Tll. A. 493 (holding that a 


10. Dechter v. National Council K. 
& L. S., 130 Minn. 329, 153 NW 742, 
AnnCasl1917C 142. 

Waiver ot, or estoppel to, rely on 
provision see infra § 225. : 

11. Dechter v. National Council K. 
& L. S., 130 Minn. 329, 153 NW 742, 
AnnCasl1917C 142. 

{a] “The reason is simply that 
this was not the event that the con- 
tract stipulated should start the con- 
tract limitation in motion. The oc- 
currence of the event provided in the 
eontract having failed as a result of 
wrongful conduct of defendant, the 
provision of the contract has no ap- 
plication, and the statutory limitation 
applies.” Dechter v. National Coun- 
ceil K. & L. S., 130 Minn. 329, 336, 153 
NW 742, AnnCasi1917C 142. 

12. Bratley v. Brotherhood of 
American Yeomen, 159 Minn, 14, 198 
NW 129. 

[a] Reason for rule.—“The fact 
that the provision in this contract 
limiting the time to sue and the pro- 
vision for arbitration are not in har- 
mony invokes the rule that uncertain- 
ties in contracts of this character are 
to be construed most strongly against 
the insurer. In this case the matter 
of arbitration is apparently exclu- 
sively under the control of the de- 
fendant. 24 Harvard L. R. 676. The 
plaintiff is not given any voice in 
the matter.. The time to be consumed 
in arbitration is unknown, uncertain 
and insofar as plaintiff is concerned, 
is uncontrollable. The defendant may 
indefinitely delay or postpone those 
proceedings so as to consume more 
than the one year in which an action 
may be brought. Under such condi- 
tions the only just construction to 
put upon such a provision is to the 
effect that we should deduct the time 
occupied by the defendant under the 
reserved right for arbitration pur- 
poses before the limited period of one 
year shall begin to run. In other 
words, the language limiting the time 
to one year, in which an action may 
be brought, must be deemed modified 
by: the other inconsistent clause re- 
serving the right to postpone the 
time when the action may be brought 
until the arbitration ‘shall fail to set- 
tle the same.’...If defendant 
wished the time to be running, it 
could easily have exercised. its 
rights of arbitration. This it did not 


American Yeomen, 159 Minn. 14, 18, 
19, 198 NW 128. 

Arbitration as condition precedent 
to action see supra § 210. 

13. Bishop v. Brotherhood of Lo- 
comotive Firemen, etc., 204 Mich. 605, 
171 NW 528; Kendall v. Travelers’ 
eS ea Assoc:, 87 Or. 2795 169° P 

[a] Construction of provisions.— 
Where an association’s constitution 
required claims to be presented after 
total recovery, and authorized benefits 
for two years’ disability, a suit for 
thirty-two months’ disability, com- 
menced seven months after a refusal 
to pay the claim, was brought in time, 
although the constitution required a 
suit to be brought within six months 
after refusal. Kendall v. Travelers’ 
Epotecuy? Assoc. “87%. Or: VL79, 1699R 

[b] Rejection must be final.—An 
action brought by a member within 
six months after final rejection of his 
claim by a convention of the asso- 
ciation, to which he had appealed 
after rejection of the claim by the 
general medical examiner, is not 
barred on the ground that the limita- 
tion provision of six months in the 
order’s constitution meant six months 
from the time of rejection of the 
claim by the medical examiner, which 
rejection was not final. Bishop v. 
Brotherhood of Locomotive Firemen, 
etc., 204 Mich. 605, 171 NW 528. 

14 Pioneer Reserve Assoc. v. 
Jones, 111 Ill. A, 156; Stewart v. Na- 
tional Council K. & L. S., 125 Minn. 
512, 147 NW 651; Simmons vy, Modern 
Woodmen of America, 194 Mo. A. 29, 
188 SW 9382 (lowa contract). See 
Simmons v. Modern Woodmen of 
America, 185 Mo. A, 4838, 172 SW 492 
(where the laws of Iowa where the 
contract was made were not proved, 
the contract should be construed as 
a Missouri contract, and where the 
certificate provided that no action 
should be maintained unless brought 
within eighteen months from the 
member’s death, the period of limita- 
tion allowed ran from the death of 
the member, notwithstanding a fur- 
ther provision that no action should 
be maintained until proofs of death 
and of plaintiff’s right to benefits had 
been filed and passed upon). See also 
Norton vy. United Commercial Travel- 


stipulated fact that defendant, within 
six months before the bringing of the 
action, wrote to plaintiff to the effect 
that it finally rejected plaintiff's 
claim and refused to allow her any 
amount further than that paid, 
showed that the action had been 
brought within six months after the 
disallowance of a claim as required 
by defendant’s constitution). 

Pioneer 


15. Reserve Assoc. v. 
Jonés, (111 Til. A. 156. 

16. Pioneer Reserve Assoc. v. 
Jones, supra. 

17. Munn v. Western New York 


Masonic Life Assoc., 189 N. 
perouee Y, 486, 82 

18. Madi v. Modern Woodmen of 
America, 98 Wash. 526, 167 P 1083. 

19. See Insurance §§ 786, 787. 

20. Hatch vy. Royal League, 233 Til. 
A. 598; Modern Woodmen of America 
v. Bauersfeld, 62 Kan. 340, 62 P 1012; 
Supreme Lodge H. L. v. Herrod, 42 
Okl. 308, 141 P 269. 

[a] Filing of precipe.—All that is 
necessary for the beginning of a suit 
within the time fixed by the policy is 
that a precipe be filed, it not being 
necessary that service be had on de- 
fendant within the period. Hatch v. 
Royal League, 233 Ill. A. 598. 

[b]_ Issuance of summons.—Under 
Mansfield Dig. § 4967, the filing of a 
suit and issuance of summons, to be 
served on defendant if found, was the 
“commencement of an action” within 
an insurance policy limiting the time 
within which an action could be com- 
meneed thereon to one year after the 
death of insured. Supreme Lodge H. 
L. v. Herrod, 42 Okl. 308, 141 P 269. 

[e] _Service of summons.— Where 
a certificate provided that an action 
thereon must be brought within a 
year from the death of insured, a suit 
in which the petition was filed before, 
but the summons was not issued and 
served until after, the expiration of a 
year, could not be maintained under 
Civ, Code §§ 20, 57, providing that an 
action may be commenced by filing a 
petition and issuing a summons there- 
on, and shall be deemed commenced 
at the date of service of such sum- 
mons on defendant. Modern Wood- 
men of America v. Bauersfeld, 62 
Kan. an 62 4 ae 

is immerhoff v. Supreme Ten 
1S) NES We, lib. G it, AG 395. i 
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§§ 224-297] 


amount,’? and to cease running upon the appoint- 
ment of a receiver within the specified time.?* 
where the beneficiary is enjoined from receiving 
payment until the time to sue has expired, suit may 
be brought after the removal of the injunction at 
any time within the statute of limitations.?4 
a general statute extending the time for the com- 
mencement of an action where the person entitled 
to bring it dies has been held to apply only to limi- 
tations by law and not to contracts of insurance 
limiting the time within which the beneficiary may 


sue.?> 


[§ 225] (8) Waiver and Estoppel.?é 
in a contract of benefit insurance that an action 
thereon must be brougkt within a specified time may 
be waived, or the society may be estopped by its. 
acts or declarations from relying on such condi- 
tion,?’ as where, by its representations or conduct, 
it causes action to be postponed or prevented until 
after the expiration of the time limited.?§ 


22. Kentucky Mut. Security Fund 
Co. v. Turner, 89 Ky. 665, 13 SW 104, 
11 KyL. 793. 

23. Clark v. Lehman, 65 Ill. A. 238. 


24. Earnshaw vy. Sun Mut. Aid 
Eee 68 Md. 465, 12 A 884, 6 AmSR 
25. Fey y. I. O. O. F. Mutual L. 
Ins. Soc., 120 Wis. 358, 98 NW 206. 
26. In actions on: 


Insurance contracts generally see In- 

surance § 789. 

Life insurance policies see Life In- 

surance § 383. 

27. Cal.—Bennett v. Modern Wood- 
men of America, 52 Cal. A. 581, 199 
P 343. 

Fla.—Sovereign Camp W. O. W. V. 
McDonald, 76 Fla. 599, 80 S 566. 

Tll.—McEvoy v. Court of Honor, 
163 Ill. A. 556. 

Mass.—Ulman _v. 
mandery U..O. G. C. W., 
422, 107 NE 960. 

Mich.—Harris v. Phenix Acc., etc., 
Assoc., 149 Mich. 285, 112 NW 935. 

Mo.—Martin v. Modern Woodmen 
of America, 158 Mo. A. 468, 139 SW 
231. 

_ [a] Mlustration.—Although a pro- 
vision in the by-laws limiting actions 
on the certificate to eighteen months 
after the death of insured is valid, 
where it authorizes reasonable oppor- 
tunity to begin suit, it does not bar a 
suit on a policy issued on the life of 
a member who had disappeared, al- 
though the suit was not brought 
within eighteen months after the ex- 
piration of seven years from the dis- 
appearance, where the society con- 
tended that it was not liable until the 
expiration of the member’s expect- 
ancy of life, and continued to collect 
dues from the beneficiary after the 
expiration of the seven-year period, 
and the beneficiary made her claim 
and brought her action within a rea- 
sonable time after she learned of her 


Supreme Com- 
220 Mass. 


legal rights. Bennett v. Modern 
Woodmen of America, 52 Cal. A. 581, 
1I9LP 343. 

[b] Facts held not to show 


waiver.—Hatch v. Royal League, 233 
Tl. A. 598; Apitz v. Supreme Lodge 
ee & le H., 196 Di A. 278 [atl 274 
Till. 196, 113 NE 63, LRAI917A 183]; 
Ulman v. Supreme Commandery U. O. 
G. CG. W., 220 Mass. 422, 107 NE 960; 


Harris v. Phceenix Acc., etc., Assoc., 
149 Mich. 285, 112 NW 935. 
Estoppel generally see Estoppel 21 


Cid. 1052. 

me » Golo.-Supreme Tribe B. H. v. 
York, 70 Colo. 175, 197 P 1012. 

Tll.— Williams v. Bankers’ 
166 Ill. A. 495. 

Md.—-Home Friendly Soc. v. Robert- 
son. 100 Md. gb. 59 A aes sae ale 
-  Mich.—Voorheis v. Peoples . 5 
Ben. Soc., 91 Mich. 469, 51 NW 1109. 

Mo.—Martin v. Modern Woodmen 
of America, 158 Mo. A. 468, 139 SW 
231; Dolan v. Royal Neighbors of 


Union, 
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where the society denies liability a considerable 
time before the expiration of the stipulated time to 
sue, there is no waiver.?® 

[§ 226] c. Effect of Presumption Arising from 
Unexplained Absence.?° 


In accordance with the 
life insurance policies generally,** 


where the member’s death arises by presumption 
from absence, the limitations, whether statutory 
or contractual, do not begin to run until the expi- 
ration of the time necessary to raise such presump- 
And where payment of benefits is not to be 


made until proofs of death are furnished, it has 


A eondition | been held that 


eral. 


But | without joining 
ee 123 Mo. A. 147, 100 SW 
[a] Rule applied.—(1) Where a 


certificate required suit to be brought 
within a year after loss, but insurer 
requested time to investigate and did 
not finally refuse to make payment 
until about a month before expiration 
of the year after death, insurer by its 
conduct estopped itself from relying 
on the provision as to bringing of 
suit within a year, and, where the 
suit was brought very shortly after 
final refusal, it is within time. Su- 
preme Tribe B. H. v. York, 70 Colo. 
175, 197 P 1012. (2) A provision in 
a policy requiring suit to be brought 
thereon within one year from the 
death of insured will not be enforced 
where the constitution provides that 
no action shall be brought until the 
proofs of loss have been presented to, 
and passed upon by, the company, and 
such proofs were presented within 
three months after the death of in- 
sured, but not passed upon within 
such period of limitation. McEvoy v. 
Court of Honor, 163 Ill. A. 556. (3) 
Where the general attorney of a so- 
ciety, knowing that plaintiff, a bene- 
ficiary, depended on showing death 
by evidence of absence for seven 
years, and that plaintiff's time al- 
lowed by the policy for bringing suit 
was passing, insisted repeatedly upon 
more information from plaintiff as to 
the disappearance and search, and 
postponed final decision from time to 
time up to and beyond the expiration 
of the year, and then placed refusal 
to pay the claim on the ground that 
the society was not satisfied that in- 
sured was dead, its letters indicating 
to a reasonable mind a desire that 
plaintiff postpone bringing suit until 
the society completed its investiga- 
tions, a finding of a waiver of limita- 
tion was justified. Martin v. Modern 
Woodmen of America, 158 Mo. A. 468, 
139 SW 231. 

{[b] Conducting negotiations with 
the meinber or his beneficiary, induc- 
ing him to believe a settlement would 
be effected without suit, waives the 
contract limitation. Voorheis v. Peo- 
ple’s Mut. Ben. Soc., 91 Mich. 469, 51 
NW 1109. 

29. Shackett v. People’s Mut Ben. 
Soc., 107 Mich. 65, 64 NW 875; Fey v. 
I. O. O. F. Mutual L. Ins. Soc., 120 
Wis. 358, 98 NW 206. 

30. Cross references: 

Generally see Death §§ 5-19. 

Premature action see supra § 220. 

Validity of provisions abrogating 
presumption of death from absence 

see supra § 14. 

831. See Life Insurance §§ 379-381. 

32. Benjamin v. District Grand 
Lodge No. 4 I. O. B. B., 171 Cal. 260, 
263, 152 P 781; Linneweber v. Su- 
preme Council C. K. A., 30 Cal. A, 315, 
158 P 229; Haines v. Modern Wood- 
men of America, 189 Iowa 651, 178 


the beneficiary has a reasonable 


time within which to present proofs and bring suit 
after the presumption of death has arisen.?? 

[§ 227] FP. Parties**—1. Plaintiffs**—a. In Gen- 
The person for whose benefit the contract 
is made, that is, the beneficiary,®* or trustees acting 
for him,** can generally sue to recover a benefit 


the administrator of the deceased 


NW 1010; Sovereign Camp W. O. W. 
v. Piper, (Tex. Civ. A.) 222 SW 649: 
Supreme Lodge K. P. v. Wilson, (Tex. 
Civ. A.) 204 SW 891, 

The cause of action, according to 
respondent’s theory, did not arise 
upon the death of Benjamin, but when 
evidence of his death was furnished, 
and plaintiff had no satisfactory evi- 
dence of the fact of death to present 
to the defendant until after the lapse 
of seven years from the disappear- 
ance of the insured.” Benjamin v. 
District Grand Lodge No. 4 I. O. B. 
B., ae 

33. ehlmer v. Grand Lodge A. O 
U. W., 109 Minn, 305, 123 ; 
26 LRANS 305. ae | 

34. Parties to actions: 

Generally see Parties [30 Cye 1]. 
Against beneficial associations gen- 
erally see Beneficial Associations 

§§ 90-98. 
na rena HeLieEss generally see 

nsurance 792; Life Insur 

§§ 387-392. oCaNan 
To recover back assessments paid see 

Supra § 52. 

: rege Joinder of plaintiffs see infra 

Persons entitled to proceeds see 
supra §§ 189-200. 

36. Cal.—Linneweber v. Supreme 
Council C. K. A., 30 Cal. A, 315, 158 
P. 229. 

Ga.—Social Benev. Soc. Noe. 1 v. 
ones, a2 Bas BBS 56 SE 775; Cain 
Vv. nights o thias, 11 Rite. 

75 SE 444. % Wha yee ys: 

Jil—Starcke vy. Plattdeutsche Grot 
Gilde, 166 Ill. A. 146; Luckey v. Yeo- 
men of America, 141 Ill. A. 332. 

Mass. — Timberlake v. Supreme 
Commandery U. O. G.-C. W., 208 
Mass. 411, 94 NE 685, 36 LRANS 597; 
Dean vy. American Legion of Honor, 
156 Mass. 435, 31 NE 1 [dist Flynn vy. 
Massachusetts Ben. Assoc., 152 Mass. 
288, 25 NE 716 (where the certificate 
was issued before the passage of St. 
[1885] c 183, and it was held that the 
administrator of the member was the 
proper party to bring the action)]. 
See supra § 197. 

Nebr.—Tomson y, Iowa State Trav- 
eling Men’s Assoc., 88 Nebr. 399, 129 
NW 529. 

N. Y.—Raab vy. National Slavonic 
Soc., 93 Misc. 67, 156 NYS 3801; Katz 
Vie Witt, 74 Misc. 582, 134 NYS 
: N. F Eoece ee ee Worshipful 
yran odge F. A. O. M,, 189 Nac: 
697, 128 SH 4. Nate 

Pa.—yYork County Mut. Aid Assoc. 
v, Myers, 11 WklyNC (Pa.) 541 (ac- 
at Of cone: 

5 ysinger v. Supreme Lodge 
K, & L, H., 42 Mo. A. 627; Swift a 
Provincial Provident Inst., 17 Ont, A. 
66 (trustee appointed under 47 Vict. 
ce 20 (0)). 

[a] Trustees of a subordinate 
lodge may act as trustees for a bene- 
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member.*® And where the heirs of the member are 
entitled to the insurance because of the death of his 
wife, the beneficiary, before the death of the mem- 
ber, they are entitled to be. substituted as plaintiffs 
in an action brought in the name of the beneficiary’s 
administrator.*® If the certificate. contracts to pay 
the benefit to the beneficiary on the death or dis- 
ability of the member, the beneficiary and not the 
member is the proper party plaintiff in an action 
to recover disability benefits.*° 

Personal representatives of member. .Ordinarily, 
unless the certificate is payable to the member him- 
self or to his estate, his personal representative has 
no interest in the benefits and hence cannot main- 
tain an action to recover on the certificate except, 
as held in some eases, as trustee for the persons 
entitled to the benefits.44 Hence an action by the 
member’s wife as beneficiary and as administrator 
can be maintained only in her personal capacity 
as beneficiary.*2 But it has been held that, where 
the husband of a member claims that he is entitled 
individually to recover funeral benefits and that as 
administrator he represents the heirs, there is no 
inconsistency of claims in allowing him to sue in 
a dual capacity.** 

Personal representative of beneficiary. Where 
the certificate is payable to the beneficiary, if liv- 
ing, and if not, to his legal representative, such 
representative is a necessary party to an action 
on the certificate, where the beneficiary predeceased 
the member.*+ 

Assignees.*® As in other actions,#® an assignee 
of the certificate may now, generally, sue in his 
own name.*? So a beneficiary who assigns his rights 
under the certificate cannot maintain an action 
thereon, the sole right to sue being in the assignee.** 
But if the certificate provides that it is assignable 
only with the consent of the society indorsed 
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thereon, an assignee who has not procured such an 
indorsement cannot sue on the certificate.4® It has 
been held that the beneficiaries may maintain an 
action on the certificate, although they have as- 
signed the same as security for burial expenses paid 
by the assignee, where the latter interpleads so 
as to be bound by the judgment.°° 

Attorney holding lien. That an attorney for 
plaintiff has a lien for services on one half of 
the recovery does not render him a proper party 
plaintiff.°+ 

[§ 228] b. Joinder. The general rules as to 
joinder of parties in civil actions®? applies to ac- 
tions on benefit certificates.5> Where the interest 
of each member in the fund is a several interest, 
the other members need not be joined as plaintiffs 
in an action by a member to recover his proportional 
part of the insurance money.°4 Where the defense 
is that plaintiff had no insurable interest, the wife 
and children are not necessary parties.®® 

Cobeneficiaries. Where the demand is joint, co- 
beneficiaries are properly joined as plaintiffs ;5* but 
where there is no joint demand in favor of different 
beneficiaries,°” as where different sums are pay- - 
able to different persons,°* they cannot join as 
plaintiffs, although, on the other hand, it has been 
held that it is not misjoinder to join several bene- 
ficiaries, where the certificate is payable to them 
in stated amounts.°® If one of two cobeneficiaries 
is ineligible, the other takes the entire fund;® but 
the former, nevertheless, is a necessary party plain- 
tiff, the action being on the certificate in which 
he was named.*+ 

Administrator of member. The administrator of 
the deceased member is not a proper party,®? and 
need not be joined in an action by the beneficiary 
on the certificate.®* 


Administrator of beneficiary. The surviving 


ficiary in one of its certificates, and | 64 


as such they may sue the corporation 
to enforce the trust, their status not 
being different from that of ordinary 
members. Hysinger vy. Supreme 
Lodge K. & L. H., 42 Mo. A. 627. 

Recovery by members personal 
representative as trustee for hbene- 
ficiary see supra § 197. 

38. See infra § 228. 

39. Silvers v. Michigan Mut. Ben. 
Assoc., 94 Mich. 39, 53 NW 935; Wood 
v. Lenawee Cir. Judge, 84 Mich. 521, 
47 NW 1103. 

Persons entitled to benefit where 
beneficiary dies before member see 
supra § 195. 

40. Luckey v. Yeomen of America, 
141 Ill. A. 332. 

41. See supra § 197. 

Right of administrator of member 
to recover funeral benefits see supra 


200. 
Sf. Andrews v. Most Worshipful 
Grand Lodge F, A. O. M., 189 N. C. 
697, 128 SE 4. 

43. Tierney v. Perkins, 179 NYS 
904. 

44. People’s Mut. L. Ins. Co. v. 
Fagan, 143 Ark. 78, 219 SW 738. 

Joinder of representative of de- 
ceased beneficiary in action by sur- 
viving beneficiaries see infra § 228. 

Rights of personal representative 
of deceased beneficiary generally see 
supra § 191. 

45. In actions on: 

Insurance policies generally see In- 

surance § 792. 

Life policies generally see Life In- 

surance § 391. 

46. See Assignments §§ 123-153. 

47. Supreme Commandery U. O. G. 
. W. v. Bernard, 26 App. (D. C.) 
169, 6 AnnCas 694; Brown v. Mansur, 


N. H. 39, 56 A768; Cushman y. 
Family Fund Soc., 13 NYS 428; Mod- 
ern Woodmen of America v. Yanow- 
sky, (Tex. Civ. A.) 187 SW 728. 

[a]. Amount assigned by order of 
court.—Where a portion of the 
amount due on a certificate is as- 
signed by order of court to one of the 
beneficiaries, the assignee may sue 
the association to recover the amount 
assigned to him. Cushman y. Family 
Fund Soc., 13 NYS 428. 

Assignment of certificate generally 
See supra §§ 54-58. 

Parties to actions on assigned 
ep a a see Assignments §§ 

48. American Ins. Union v. Allen, 
(Tex, Civ. A.) 192 SW 1087. 

49. National Mut. Aid Soc. v. Lup- 
old, 10% Pa, LLL. 

Form and requisites of assignments 
generally see supra § 55. 

50. Allen v. Protected Home Cir- 
cle, 112 Kan, 576, 579, 212 P 95. 

“Tt is insisted that because the ap- 
pellees assigned their interest in the 
proceeds of the certificates to the 
mortuary company, the latter is the 
real party in interest and not the 
plaintiffs... .. The assignment was 
merely for the purpose of security 
for the payment of burial expenses. 
The appellant will be fully protected 
by the judgment against further liti- 
gation over the certificates, and is 
estopped to say that the plaintiffs 
are not the real parties in interest. 
In Rullman vy. Rullman, 81 Kan. 521, 
106 P 52, it was said that in such a 
situation the question whether or not 
the case was brought by the real 
party in interest should depend upon 
the inquiry, will the defendant be 
protected by the judgment rendered 


against further litigation with some 
person who may claim to be the real 
party in interest? The mortuary 
company by its interplea is bound by 
the judgment and is doubtless fully 
satisfied to receive payment of its 
claim.” Allen y, Protective Home 
Cirele, supra. ; 

51. Quinn y. Supreme Council C. 
B. L., 156- App. Div. 438, 141 NYS 112. 
52. See Parties [30 Cye 105 et 
seq]. 

53. See cases infra this section. 
54 Emmeluth v. Home Ben. As- 
See 122 N. Y. 130, 25 NE 234, 9 LRA 
55. Kentucky Grangers’ Mut. Ben. 
Soc, v. Evans, 18 Kyl 542. 

56. Gill vy. Modern Woodmen of 
America, 221 Ill. A, 388; Ferencz v. 
ye Catholic Union, 54 Pa. Super. 


57. Conard yv. Southern Tier Ma- 
sonic Relief Assoc., 101 App. Div. 


611, 98 NYS 626. 
58. Conard v. Southern Tier Ma- 
sonic Relief Assoc., supra. 


Ruterbusch yv. Supreme Court 
To O.0E., 162 Mich. 2713) 127 News 


60. See supra § 194. 

. Supreme Tribe B. 
. . A. 1388 [aff 249 Ill. 448, 
94 NE 925, 34 LRANS 1192, Ann 
Cas1912A 218]. 

62. National Council J. 0. U. A. 
M. wv, sLandrum,. 204) Ky." 1176. ses 
SW 747; Devaney v. Ancient Order 
of Hibernians L, Ins. Fund, 122 Minn, 
ae hE NW 316. 

Cs rder of Columbus y. Fuqua, 
(Tex. Civ... A:) (60. Sw 61020}, a 

Rights of personal representative 

ae member generally see supra § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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beneficiaries under a certificate may recover against 
insured, although the administrator of the deceased 
beneficiary was not joined as plaintiff.%4 

Action by assignee. If the action is by an as- 
signee of the beneficiary, the assignor is not a neces- 
sary party merely because the assignment was made 
+o secure a loan from the assignee to insured of a 
less sum than the amount of the policy.® 

[§ 229] 2. Defendants**—a. In General. The rule 
that at common law an unincorporated association 
eannot be sued in its society or company name, 
applicable to actions against unincorporated bene- 
ficial associations,®® governs actions against such 
associations on certificates of beneficial insurance ;°° 
and such actions must be brought against all,’ or 
a portion,’! of the members of the association. But 
the association may provide for trustees in whom 
its property may be vested and against whom all 
actions may be prosecuted.’?. In some jurisdictions 
it has been held that suit may be maintained against 
an unincorporated beneficial association in its own 


name, and need not be brought against all mem- 


bers individually, to recover death benefits, where 
such association has a constitution and by-laws, is 
engaged in the business of providing sick and death 
benefits for members, and is acting as a de facto 
corporation.*? 

Statutory provisions. By statute, in some juris- 
dictions, an unincorporated association may be sued 
on its benefit certificates in the names of certain 


64. Jones v. Supreme Lodge’ K.| 232 Ill, A. 427. 
hee 236i Tis 113) 86. NEt 191). 127 74. 
AmSR 277; Supreme Lodge K. & L [a] 
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See statutory provisions. 
In New York (1) an associa- 


[45 C.J.] 283. 
of its officers.’ Under other statutes actions may 
be brought against an unincorporated beneficial 
association in its common name.75 

Superior and subordinate bodies. Whether the 
action shall be brought against the parent associa- 
tion or a subordinate body of the association de- 
pends largely upon the constitution and by-laws 
of the order.’° Where a certificate is issued in the 
name of an association which is a separate and in- 
dependent entity distinct from the parent society, it 
is the proper party to be sued on a certificate 
issued by it.‘7 So where a certificate is issued in 
the name of an endowment department of a district 
grand lodge, the action may be brought against 
the department,’® or, if it is shown that the contract 
was in fact made in behalf of the grand lodge, 
the action may be brought against it.79 It has 
also been held that local and national organizations 
are properly joined as defendants where the funds 
from which benefits are payable are in the cus- 
tody of the local, but are controlled by the national, 
organization.®° 

Effect of consolidation or merger. If another as- 
sociation has taken over the assets of the order 
and specifically agreed to pay the certificate in suit, 
an action may be brought against it.84 

Misnomer. An action against an incorporated 
association in the name by which it is designated in 
the policy is not subject to a plea in abatement, 
although that is not its true corporate name.®? 


national council in procuring appli- 
cations for funeral benefits, collect- 
ing the assessments, and remitting 


H, v. Portingall, 167 Ill. 291, 47 NE 
208, 59 AmSR 296 [aff 64 ill. A. 283]; 
Jones vy. Supreme Lodge K. H., 140 
Ill. A. tt 

Rights of personal representative 
of deceased beneficiary generally see 
supra § 191. 

65. Lawler v. National Life As- 
soc., 83 Hun 393, 31 NYS 875. 

66. Actions against beneficial as- 
sociations generally see Beneficial 
Associations §§ 93-98. 

individual liability of: 

Members for benefits see Beneficial 

‘arse aki § 72 text and notes 

—65. 


Officers for benefits see Beneficial 
Associations § 50 text and note 
48. 


67. See Associations § 118. . 
68. See Beneficial Associations: § 


Bohemian-Slavonian 


94. 
69. Hajek v. 
And 


Benev. Soc., 66 Mo. A. 568 
see cases infra notes 70, 71. 

70. Rivers v. Fame Lodge No. 
NG kes Ps 11) Pa. Co. 241; 5 
Thistle Lodge, 10 Kulp (Pa.) 52; 
Pearson v. Anderburg, 28 Utah 495, 
SOP 307. 

71. Virtue v. Ioka Tribe, 5 Pa. 


Dist. 634; Jones v. Thistle Lodge, 10 


Kulp (Pa.) 52; Pearson v. Anderburg, 
28 Utah 495, 80 P 307. See Luders 


Vv. Volp, 8 WklyNC (Pa.) 417 (action 


may be brought against some of the 
officers and members where others 
are unknown to plaintiff). 

[a] The proper method is to 
bring suit in equity against some of 
the members as representing them- 
selves and all others having the 
same interest, and after judgment 
to compel defendants to see that the 
treasurer of the society pays the 
claim. Maisch v. Order of Ameri- 
cus, 223 Pa. 199, 72 A 528 [aff 34 
Pa. Super. 436]; Gottselig v. Cigar- 
makers’ International Union, 76 Pa. 
Super. 273; 
Tribe No. 


Fletcher v. Gawanese 
8 Wt dey Ob ees iey Wlisg® 7 ogee 
Super. 393. 


72. Harris v. Wilson, 86 Mo. A. 
406; Colley v. Wilson, 86 Mo. A. 396. 
73. Sprainis v. Lietuwishika Evan- 
gelishka  Liuterishka Draugystes, 


tion consisting of seven or more 
members may be sued in the name 
of its president or treasurer under 
Code Civ. Proc. § 1919. Boyd v. Ger- 
nant, 82 App. Div. 456, 81 NYS 835; 
Strauss v. Thoman, 60 Misc. 72, 111 
NYS 745 [aff 129, App. Div. 905 
mem, 113 NYS 1148 mem]; Sparan- 
deo v. Gatti, 175 NYS 117; Poultney 
v. Bachman, 10 AbbNCas 252, 62 
HowPr 466 [rev on other grounds 
31 Hun 49]. (2) Under such sStat- 
ute a local lodge, with the sole man- 
agement and control of its benefit 
fund which it raises, manages, and 
dispenses as its own property, may 
be sued aS an unincorporated asso- 
ciation, although the supreme lodge 
is incorporated. Boyd v. Gernant, 
supra. (3) No action can be brought 
against the treasurer under this stat- 
ute unless a debt is owed for which 
all the members are liable. Strauss 
vy. Thoman, supra; Doscher v. Van- 
derbilt, 177 App. Div. 813, 164 NYS 
264 [rev 160 NYS 871]. 

75. Colo.—Endowment Rank O. K. 
P, v. Powell, 25 Colo, 154, 53 P 285. 

Md.—Littleton v. Wells, etc., Coun- 
cil No. 14 J. O. U. A. M., 98 Md, 453, 
56 A 798. 

Minn.—Cornfield v. Order. Brith 
Abraham, 64 Minn, 261, 66 NW 970. 

S. C.—Ex p. Baylor, 98 8S. C, 414, 
77 SE 659. 

Tex.—Home Ben, Assoc. No. 3 v. 
Wester, (Civ. A.) 146 SW 1022. 

76. Gilbert v. Dalton Council No. 
30.3. O. U., Av 'M,, 25 Ga. A. 130, 102 
SE 831; Evans v, Junior Order United 
American Mechanics, 188 N. C. 358, 
111 SE 526; Kenney v. Branch Wil- 
liam O’Brien No. 214 I. N. F,, (R. I.) 
115 A 322. 

[a] Ilustrations.—(1) Where the 
only provision in the constitution of 
a lodge relating to payment of fu- 
neral benefits empowered the na- 
tional council to establish and main- 
tain a department for such purpose, 
and the laws of the national council 
required the subordinate councils to 
adopt a by-law providing for funerai 
benefits, and to hold their property in 
trust for the national council, a local 
council was merely the agent of the 


the proceeds to the national council, 
so that an action for such benefits 
was properly brought against the na- 
tional council, notwithstanding a pro- 
vision that the officers of the subor- 
dinate council should be agents of 
that council, and not of the national 
council. Evans v. Junior Order 
United American Mechanics, 183 N. 
C. 358, 111 SE 526. (2) Defendant 
was a subsidiary branch of a fra- 
ternal organization, and, with a num- 
ber of other similar branches, formed 


part’. of an incorporated society 
known as a, “district,” which con- 
nected with another corporation 


known as a “subsidiary council,” all 
being parts of the parent fraternal 
organization. Plaintiff beneficiary’s 
claim for insurance by reason of her 
deceased’s membership in defendant 
branch was subject to the rules of 
the organization, by which defend- 
ant was merely an agent for the col- 
lection of dues which were remitted 
by it. It was held that no cause of 
action lay against defendant for the 
payment of a death claim, plaintiff's 
claim, if any, being against some of 
the other corporations mentioned. 
Kenney v. Branch William O’Brien 
Nos 214; I NOE. CR: iL.) dil A 322% 
77. Dusenbury v. General Grant 
Council No: )128. 5. -O. Us Ax Ms 296 
Misc. 665, 161 NYS 108; Delaney v. 
Kelly, 45 Misc. 286, 92 NYS 265 [rev 
on other grounds 103 App. Div. 409, 
92 NYS 1021]. 
78. Endowment Dept. of Dist. 
Grand Lodge No. 23 G. U. O. O. F, 
v. Harvey, 6 Ala. A. 239, 60 S 602. 
79. Endowment. Dept. of Dist. 
Grand Lodge No. 23 G. U. O. O. EF. 


v. Harvey, supra; District Grand 
lodge: No. 23° UO, .On Os By fy.) elie 
3 Ala, A. 483, 57 S 147, 

80. Schildmiller v, Cigarmakers’ 


International Union, 200 Ill. A. 448. 
Joinder of defendants generally sce 
infra § 230. 
81. Cosmopolitan L. Ins, Assoc. 
v. Koegel, 104 Va. 619, 52 SE 166. 
; ee tees generally see supra 
82. Shuler v. American Benev. 
Assoc., 132 Mo. A, 128, 111 SW 618, 
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[§ 230] b. Joinder.8? None of the individual 
officers of the society need be made a party in 
an action against an incorporated society by a 
beneficiary to recover on a certificate.64 Where 
an officer of an unincorporated association is made 
the sole trustee and custodian of the funds for 
the payment of insurance claims against the asso- 
ciation,®® he is the only necessary party to an 
action by a beneficiary to recover a claim against 
such fund,** and members of an auditing com- 
mittee, in no manner responsible for the funds 
over which they have no direct control, need not 
be joined as defendants.87 Where the husband of 
insured was made beneficiary and they were after- 
ward divorced, he is not a necessary or indispensa- 
ble party defendant to an action on the certifi- 
cate,s8 and if made a codefendant plaintiffs may 
dismiss as to him.®® 

[§ 231] 3. Intervention. The heirs of a mem- 
ber may intervene in an action by the designated 
beneficiary, where they claim that the beneficiary 
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[§§ 230-233 


cumstances the executor of the member has been 
permitted to intervene.®*t But it has been held 
that the widow of the member, claiming that the 
certificate provided for payment of the death bene- 
fit to her, cannot intervene in an action by de- 
cedent’s son, also claiming as beneficiary,°? her 
remedy being to bring a separate action of assump- 
sit.%3 

[§ 232] G. Service of Process. The mode of serv- 
ing process in actions against beneficial or frater- 
nal associations, foreign and domestic,®°** and in 
actions against insurance companies generally,® 
is treated elsewhere in this work. 

[§ 233] H. Pleading®‘°—1. Petition, Declaration, 
or Complaint—a. In General. The rules which gov- 
ern the petition, declaration, or complaint in ac- 
tions on insurance policies generally,®? and on ordi- 
nary policies of life insurance,®* usually apply to 
actions on certificates of mutual benefit insurance.®%? 
In accordance with these rules the petition, decla- 
ration, or complaint should state every material 


was ineligible as such.®° 


[a] WWlustration.—Where a policy 
issued by a beneficial association was 
headed: ‘Incorporated Under’ the 
Laws of the State of Missouri. ... 
The American Benevolent, Associa- 
tion,” it is proper to designate the 
association as “American Benevolent 
Association” in an action on the 
policy, and a plea in abatement will 
not be sustained, although the asso- 
ciation was incorporated under the 
name of the ‘‘General Assembly of 
American Benevolent Association.” 
Shuler v. American Benev. Assoc., 132 
Mo. A. 123, 111 SW 618. 

83. Action by ineligible beneficiary 
for reimbursement of dues paid see 
supra § 199. 

Joinder of local and national bodies 
see supra § 229. 

Pray v. Life Indemn., 
ae ao Iowa 114, 73 NW 485. 

a 

ans etc., Co., 104 Iowa 114, 73 NW 


etc., 


85. See supra § 229. 
hy Colley v. Wilson, 86 Mo. A. 
87. Colley v. Wilson, supra. 


88. United Benev. Assoc. vy. Law- 
son, (Tex. Civ. A.) 166 SW 7138. 

89. United Benev, Assoc, v. Law- 
son, supra. 

“Plaintiffs originally made James 
W. Lawson a party defendant and 
thereafter entered a dismissal as to 
him. He was a proper but not an 
indispensable or necessary party. 
Plaintiffs had a right to dismiss as 
to James W. Lawson, if they saw 
fit to do so. Such dismissal did not 
in any wise affect appellant’s right, 
by cross-action against him, to have 
had him retained 4s a party and the 
conflicting claims of the parties, if 
any, adjudicated. By proper and 
timely action appellant could have 
preserved this right. If it did not 
do so, it was its own fault.” United 
Benev. Assoc. v. Lawson, supra, 

90. Bush vy. Modern Woodmen of 
America, 182 Iowa 515, 152 NW 831, 
162 NW 59. 

91. Hill v. Supreme Council A, L. 
H., 178 Mass. 145, 59 NE 652. 

[a] When executor may inter- 
vene.—Under the following by-law: 
“In the event of the death of all the 
beneficiaries selected by the member 
before the decease of such member, 
if no other or further disposition 
thereof be made in accordance with 
the provisions of these by-laws, the 
benefit shall be paid to the widow 
and children of the member in equal 
shares; if none, then to the heirs of 
the deceased member, and if no per- 
son or persons shall be entitled to 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


And under certain cir- 


Secretary.—Pray v. Life In- 


receive such benefit it shall revert 
to the Benefit Fund,” it was held that, 
where a member died without widow, 
children, or heirs at law, and the 
corporation waived the claim of re- 
version to its benefit fund, the exec- 
utor of the deceased member might 
be admitted as a party to a suit on 
the certificate, in order to enable 
him to raise the question whether 
there was a resulting trust. Hill v. 
Supreme Council A, L. H., 178 Mass. 
145, 59 NE 652. 


92. Sedlak v. National Slovak 
Soc., 29 Pa. Dist. 422. 

93. Sedlak v. National Slovak 
Soc., supra. 

94. See Beneficial Associations 
§ 99. 

95. See Insurance § 893; Life In- 


surance § 870. 

96. Actions: 

Against: 

Beneficial associations generally see 
Beneficial Associations §§ 101, 
102. 

Insurance companies generally see 
Insurance §§ 703-808. 

Life insurance companies generally 
see Life Insurance §§ 393-401. 

To recover: 
Dues or assessments paid see Supra 


Penalty for delay or refusal to pay 
benefits see infra § 310. : 
Pleading in civil actions generally 
see Pleading [31 Cyc 1]. 
97. See Insurance §§ 794-801. 


oe See Life Insurance §§ 393- 
99. See cases infra this section; 


and §§ 234-241. 

[a] Where the certificate issued 
by the society is to pay a certain 
amount to a designated beneficiary 
upon the death of the member, the 
certificate is in legal effect a policy 
of life insurance governed by the 
rules of pleading applicable to’ ordi- 
nary actions on policies. Elkhart 
Mut. Aid, ete., Assoc. v. Houghton, 
103 Ind. 286, 2 NE 768, 58 AmR 516. 
See Cosmopolitan L. Ins, Co. vy. Koe- 
gel, 104 Va. 619, 52 SE 166 (such 
certificate is a life insurance policy 
within a statute regulating the form 
of pleading in actions on such poli- 


cies), 
1. See cases infra this note. 
[a] Plaintiff makes a prima facie 


case ‘when he pleads the certificate, 
performance on his part and that of 
the assured, death of the assured, and 
failure of performance on the part 
of the insurer.” Supreme Lodge K. 
Poy... Knight, 117 Ind 489, 740120 
NE 479, 3 LRA 409. 

[b] Showing liability of succes- 


fact necessary to constitute a cause of action,’ in- 


sor.—(1) A petition alleging that de- 
fendant was the legal successor of 
another such association which had 
issued the certificate, having re- 
ceived all its assets and effects, and 
assumed to pay all its liabilities, and 
to fulfill all its obligations and en- 
gagements, including the 
sued on, sufficiently states that the 
first association no longer exists, and 
that defendant is its legal successor. 
Stanley v. Northwestern Life Assoc., 
36 Fed. 75. (2) A declaration set- 
ting out the policy and a contract 
by defendant assuming the obliga- 
tions of the insuring company un- 
der such policy, and alleging that 
defendant collected from the insur- 
ing company the amount necessary 
to pay the policy, and held it in trust 
for the beneficiary, and also alleg- 
ing that the insuring company and 
defendant are one and the same, that 
their by-laws, constitution, and cer- 
tificate of membership were the same, 
and that they were controlled by the 
Same persons, sets up a good cause 
of action. Smith v. Bankers’ Union, 
144 Tll. A. 384. 

[ec] Showing individual liability 
of officers.—A certificate reciting a 
contract between the member and 
the State Insurance Fund A. O. H., 
and being signed by its officers, the 
pérsonal liability of the latter is suf- 
ficiently shown by a complaint which 
alleges that they were jointly en- 
gaged in carrying on a life insurance 
business, and entered into the con- 
tract under the name of the State 
Insurance Fund A. O. H. Lawler v. 
Murphy, 58 Conn. 294, 20 A 457, 8 
LRA 1138. 

{d] Kind of insurance defendant 
authorized to issue.—Where plain- 
tiff’s right to recover on a life in- 
surance policy did not depend upon 
whether defendant was an ordinary 
life insurance company or a frater- 
nal benefit association, it was unnec- 
essary for the petition to allege what 
kind of life insurance defendant was 
authorized to issue. Hand vy. Sover- 
eign Camp W. O. W., (Tex. Civ. A.) 
214 SW 718. d 

[e] Allegations held sufficient.— 
Accident Ins. Dept. O. R. C. A: v. 
Brooks, 216 Ala. 605, 114 S 6; Wood- 
men of World vy. Alford, 206 Ala. 18, 
89 S 528; Sovereign Camp W. O. 
W..V.  Ward,£196) Ala." 32%, 41 °S 24045 
Woodmen of World v. Wright, 7 Ala. 
A. 255, 60 S 1006; Himmelein v. 
Supreme Council A. L. H.,. 4 Cal. 
Unrep. Cas. 173, 33 P 1130; Beckner 
v. Beckner, 104 Ga. 219, 30 SE 622; 
Brotherhood of Locomotive Firemen, 
etc. v. Corder, 52 Ind. A. 214, 97 NE 
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demand - 
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§§ 233-234] 


cluding a statement of the contract or certificate,? 
and the consideration therefor;* the right or inter- 
est which entitles plaintiff to sue;* the happening 
of the contingency authorizing recovery;® the per- 
formance or waiver of all the conditions precedent 
on the part of plaintiff and insured;* the amount 
due,’ and the failure of the society to pay the 
In accordance with the general rule,? a 
complaint is bad which alleges only legal conclu- 


same.® 


sions..° The pleading must also 


certain,'4 and free from inconsistency!? or du- 


plicity.13 


Common counts. There can be no recovery upon 


a certificate under a declaration 
of the-common counts.!4 


Ge 
125; Grand Lodge A. O. U. W. v. 
Barwe, 38 Ind. A. 308, 75 NE 971; 
Gaston v. Clabaugh, 106 Kan. 160, 
186 P 1023; Faukner v. Grand Legion 
S. K., 63 Kan. 400, 65 P 653; Silvers 
v. Michigan Mut. Ben. Assoc., 94 
Mich. 39, 53 NW 935; Fitzgibbons 
v. Bowen, 139 Minn. 197, 165 NW 
1059; Van Houten v. Pine, 36 N. J. 
Eq. 133; Cheek v. Supreme Lodge K. 
eo Nee. 179; 39 (Si 8325 Muniz 
v. El Zenit, 27 Porto Rico 27; Baker 
v. Fort Worth Mut. Benev. Assoc., 
115 Tex. 300, 280 SW 165 (petition 
pleading estoppel of defendant to re- 
sist claim held good as against a 
general demurrer); Sovereign Camp 
W. s tive Little; (Tex. ‘Cive 2A.) 
225 SW 574; Cosmopolitan L. Ins. 
Co. v. Koegel, 104 Va. 619, 52 SE 
166 (sufficiency where obligation of 
society taken over by another com- 


pany). y 
[f] Allegations held insufficient. 
—(1) In a suit for sick benefits, an 
allegation that “it is a rule of said 
association that every member in 
good standing when sick... shall 
be entitled” is insufficient, there be- 
ing no allegation that such by-law 
was in force at the time of plain- 
tiff’s sickness. Irish Catholic Benev. 
Assoc. v. O’Shaughnessey, 76 Ind. 
191. (2) A complaint against a fra- 
ternal benefit society which alleges 
the issuance by it of a certificate to 
a member payable to plaintiff as 
beneficiary, and that the society by 
fraud induced the beneficiary to exe- 
eute a release on receiving a part 
of the amount due under the certi- 
ficate, if construed as stating an ac- 
tion on the certificate and for the 
enforcement of the contract con- 
tained therein, is fatally bad because 
of the averments showing the release. 
Supreme Council K. & L. C. v. Ap- 
man, 39 Ind. A. 670, 80 NE 640. (3) 
A complaint alleging that the 
amount demanded is ‘‘the sum paid 
by said society to the sick of said 
society,” without stating how this 
obligation arises, what the regula- 
tions as to beneficiaries are, or that 
plaintiff has complied with the regu- 


jations, is fatally defective. _ Bur- 
lington Ben. Soc. v. White, 30 N. 
J; L. 313. (4) A complaintis de- 


fective where the coupon was only 
a part of the contract, and the 
terms thereof are not set forth, and 
nothing is shown as to how much, 
if anything, in endowments had been 
paid plaintiff, and that plaintiff was 
entitled to any portion of the fund 
on hand. Rebut v. Legion of West, 
96 Cal. 661, 31 P 1118. (5) Other 
allegations held insufficient. Wood- 
men of World v. Alford, 206 Ala, 18, 
89 S 528; Slaughter v. Grand Lodge, 
192 Ala. 301, 68 S 367; Gilbert v. 
Dalton Council No. 30 J. O. U. A, M., 
25 Ga. A. 130, 102 SE 831 (petition 
insufficient to show cause of action 
against local council); Johnson v. 
Knights of Pythias, 14 Ga. A. 61, 80 
SE 213; Fernandez v. Sociedade Lusi- 
tana Ben., 24 Hawaii 421; Brady v. 
Mutual Ben. Dept. O. R. C. A, 215 


But the rule is otherwise 
where the action is not based on any policy or 
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membership.*® 
Venue. 


be definite and 


consisting only 


Ky. 177, 284 SW 1045 (insufficient as 
against individual members of asso- 
ciation); Osceola Tribe No, 11 I. O. 
Ri oM. v.. Schmidt; ‘57 *Md. 98; De 
Runtz v. St. Louis Police Relief As- 
soc., 180 Mo. A. 1, 162 SW 1053 (al- 
legations not showing membership 
in association); Phillips v. National 
Counce ILO! UW PASM ATS ANS IC. 133; 
95 SE 91; Sterling v. Head Camp Pa- 
cific Jurisdiction W. O. W., 28 Utah 
505, 526,-80 P 875, 1110. 


{g] Requiring plaintiff to elect 
where action based on _ two cer- 
tificates. Sterling v. Head Camp Pa- 


cific Jurisdiction W. O. W., 
505, 526, 80° P 375, 1110: —~ 


28 Utah 


2. See infra § 236. 

3. See infra § 236. 

4 See infra § 237. 

5. See infra § 238. 

6. See infra §§ 239, 240. 

7 See infra § 241. 

8. See infra § 241. / 
9. See Pleading [31 Cyc 49 e 

seq]. 
10. Ind.—Caywood_ v. Supreme 


Lodge K. & L. H., 171 Ind. 410, 86 
NE 482, 131 AmSR 253, 23 LRANS 
304, 17 AnnCas 503. 

Mich.—Portage Lake Miners’, etc., 
Benev. Soc. v. Phillips, 36 Mich, 22. 

Mo.—De Runtz v. St.. Louis Police 
Relief Assoc., 180 Mo. A. 1, 162 SW 
1053. 

Tex.—Endowment Rank Supreme 
Lodge K. P. v. Townsend, 36 Tex. Civ. 
A. 651, 83 SW. 220. 

Vt.—Sowles y. 
Sten Life Assoc., 71 Vt. 466, 45 A 
1045, 

[al General allegation of indebt- 
edness.—A complaint is bad where it 
alleges only the legal conclusion that 
the society was indebted to the mem- 
ber. Portage Lake Miners’, etce., 
Benev. Soc. v. Phillips, 36 Mich. 22. 

[b] Increase of dues.—Alleging 
that the increase of annual dues is 
in violation of the contract is insuf- 
ficient because a mere conclusion of 
law. Sowles v. Mutual Reserve Fund 
Life Assoc., 71 Vt. 466, 45 A 1045, 

[ec] Petition held not obnoxious to 
rule.—HEndowment Rank Supreme 
Lodge K. P. v. Townsend, 36 Tex. 
Civ. A, 651, 88 SW 220. 

11.° Brotherhood of Locomotive 
Firemen, etc. v. Nash, 144 Md, 623, 
125 A 441; Johns v. Northwestern 
Mut. Relief Assoc., 87 Wis. 111, 58 
NW 76 (complaint held ambiguous 
and insufficient as asking for either a 
money judgment or equitable re- 
lief, and subject to motion to make 
more definite and certain). 

Generally see Pleading [31 Cyc 72]. 

12. Hill v. Groesbeck, 29 Colo, 161, 
67 P 167; Krause v. Modern Wood- 
men of America, 133 Iowa 199, 110 
NW 452. 

[a] Allegations held not incon- 
sistent.—(1) Allegations that a party 
had a vested interest in a life policy 
by virtue of an antenuptial agree- 
ment and by a gift inter vivos are 
not necessarily inconsistent. Hill v. 
Groesbeck, 29 Colo, 161, 67 P 167. 
(2) A certificate attached to the pe- 
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certificate of membership making a written and spe- 
cial contract, but is predicated on the status of 
insured as a member of defendant association, and 
the obligation of the association arising from such 


Where the venue depends upon where’ 
the cause of action accrued, the complaint must 
show the place where the cause arose.'® 
tion need not allege that plaintiff is a resident of 
the county in which the action is brought, such fact 
being properly shown by affidavit.17 
[§ 234] b. Anticipating Defenses. 
rule that a pleading need not anticipate a defense 
thereto and negative or avoid it!® applies to a pe- 
tition, declaration, or complaint in an action to 
recover on a benefit certificate. 


The peti- 


The general 


Under this rule 


tition as an exhibit, designating de- 
fendant as “a fraternal beneficiary 
society,’ was not inconsistent with 
the allegation of the petition that de- 
fendant was ‘a life insurance and 
beneficial society.” Krause v. Mod- 
ern Woodmen of America, 133 Iowa 
199, 110 NW 452. 

Generally see Pleading [31 Cyc 75]. 

13. Portage Lake Miners’, etc., 
Benev. Soc. v. Phillips, 36 Mich, 22. 

[a] Pleading held bad for duplic- 
ity.—A complaint to recover moneys 
claimed from a benefit society by a 
member is bad for duplicity, where 
it attempts to unite in one count a 
claim founded on one set of regula- 
tions of the soclety with one founded 
on another and distinct set. Portage 
Lake Miners’, etc., Benev. Soc. v. 
Phillips, 36 Mich. 22. 

isp eee See Pleading [31 Cyc 


Pleading both performance and 
waiver of conditions precedent see in- 
fra: § 240; 

14. Supreme Lodge O. M. P. v. 
Meister, 78 Ill. A. 649. 

[a] In Vermont Acts (1896) No. 
121 p 89, providing that the general 
counts in assumpsit shall be a suf- 
ficient declaration in actions on an 
insurance policy, merely makes the 
general counts sufficient where a spe- 
cial declaration was before neces- 
sary, without dealing with the form 
of the action, and is not applicable 
to a mutual benefit certificate under 
seal. Morrill v. Catholie Order of 
Foresters, 79 Vt. 479, 65 A 526. 

15. Cigar Makers’ International 
Union v. Huecker, 123 Ill. A, 336. 

16. Hildebrand v. United Artisans, 
46 Or. 134, 79 P 347, 114 AmSR 852. 

17. Romayne v. Hawkeye Commer- - 
eae Men’s Assoc., (Iowa) 135 NW 

18. See Pleading [31 Cye 109]. 

19. Ala.—Sovereign Camp W. O. 
W. v. Dennis, 17 Ala. A. 642, 87 S 
616 [certiorari den 205 Ala. 316, 87 S 
620]; Woodmen of World v. Wright, 
7. Ala. A. 255, 60 S 1006. 

Colo.—Grand Lodge A, O. U. W. v. 
Taylor, 44 Colo. 373, 99-P 570. 

Fla.—Sovereign Camp W. O. W. v. 
Hodges, 72 Fla. 467, 73 S 347. 

Ill.—Lloyd vy. Travelers’ Protective 


Assoe., 115. Ill. A. 39. 
Ind.—Red Men’s Fraternal Acc. 
Assoc. v. Rippey, 181 Ind. 454, 103 


NE 345, 104 NE 641, 50 LRANS 1006; 
Supreme Council C, B. L. v. Grove, 
176 Ind. 356, 96 NE 159, 36 LRANS 
913; Modern Woodmen of America vy. 
Noyes, 158 Ind. 5038, 64 NE 21. 
Iowa.—Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
LRA1918F 1116. 
Ky.—Sovereign Camp W. O. W. v. 
Durbin, 198 Ky. 538, 249 SW 754. 
Minn.—Rosenthal vy. Supreme Rul- 
ine BW. M, Cy. 229" Minn. e241 b2 NeW 
Miss.—United Woodmen Ben. As- 
soc. v. Ivy, 112 Miss. 494, 73 S 564. 
N. Y.—Ellis v. National Provident 
Paton, 50 App. Div. 255, 68 NYS 
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it has been held that plaintiff need not anticipate 
the defense that the beneficiary had no insurable 
interest in the member’s life;?° that death was 
due to a cause which, under the contract, created 
no liability;?4 that the representations in the ap- 
plication were false; that conditions subsequent,” es 
such as the payment of all dues and assessments,” 
that the member was not in ary 
standing at the time of his death;*® or that an 
assessment would not produce an amount sufficient 
to pay the benefit contracted for.?® 

[§ 235] c. Allegations of Particular Matters—(1) 


were violated; 


Corporate Capacity of Defendant. 


N. D.—Kinney vy Brotherhood of 
American Yeomen, 15 N. D. 21, 106 
NW 44. 

Oh.—Hall y. Scottish Rite Knights 
Templar, ete., Aid Assoc., 6 Oh. Cir. 
Ch teats. On, Cire Dec; 384. 

Tex.—Business Men’s Mutual v. 
Lockhart, (Civ. A.) 291 SW 658; Fort 
Worth Mut, Benev. Assoc, v. Golden, 
(Civ. A.) 287 SW 291; International 
Travelers’ Assoc. v. Dixon, (Civ, A.) 
283 SW 681; Sovereign Camp RV py) « 
W. v. James, (Civ. A.) 230 SW 435; 
Hand vy. Sovereign Camp W. O. W., 
(Civ. A.) 214 SW 718. 

Vt.—Patterson v. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692. 

Wash.—Messick v. National Coun- 
ceil K. & L. S., 103 Wash, 143, 173 P 
940. 

Wis.—Ramsey v. Travelers’ Pro- 
tective Assoc., 147 Wis. 405, 133 NW 
634. 

fa] Iustration.—In action on 
a certificate, plaintiff was not re- 
quired to allege that defendant was 
a fraternal organization, and there- 
fore governed by other laws than 
those governing old-line insurance, 
since if there was any law entering 
into and modifying the contract by 
reason of defendant’s being other 
than a regular insurance company, 
such fact was the subject of defense, 
and not ‘of original allegation and 
proof. Sovereign Camp W. O. W. v. 
Dennis, 17 Ala. A. 642, 87 S 616 [cer- 
tiorari den 205 Ala. 316, 87 S 620]. 

20. Hand v. Sovereign Camp W. O. 
W., (Tex. Civ. A.) 214 SW 718. See 
infra $237. 

21. Supreme Lodge K. P. v. Lips- 
comb, 50 Fla. 406, 39 S 6387; Lloyd 
v. Travelers’ Protective Assoc., 115 
Ill. A. 39; Red Men’s Fraternal Acc. 
Assoc. v. Rippey, 181 Ind. 454, 103 
NE 345, 104 NE 641, 50 LRANS 1006. 
See infra § 238. 

[a] Suicide.—Plaintiff 
negative the defense of suicide. 
* Modern Woodmen of America v. 
Noyes, -158 Ind. 503, 64 NE 21. 

22. Triple Link Mut. Indemn. As- 
soc. v. Williams, 121 Ala. 138, 26 S 
19, 77 AmSR 34; Supreme Lodge K. 
H. v. Wollschlager, 22 Colo. 213, 44 
P 598; Supreme Lodge K. & L. G, v. 


need not 


Albers, 106 Ills A. 85; Britt v. Mu- 
tual. Ben. L. Ins.,'Co.,.105 -N.. C. 175, 
10 SE 896, 

23. <Ala.—Sovereign Camp W. 


O. 
W. v. Dennis, 17 Ala. A. 642, 87 S 
616 [certiorari den 205 Ala. 316, 87 S 
620). 

Colo.—Grand Lodge A. O. U. W. v. 
Taylor, 44 Colo, 373, 99 P 570; Su- 
preme Lodge K. H. v, Wollschlager, 
22 Colo. 2138, 44 P 598. 

Fla.—Sovereign Camp W. O. W. v. 
Hodges, 72 Fla. 467, 78 S 347. 

Ill.—Lloyd v. Travelers’ Protective 
Assoc:, 115 Ili, A. 39. 

Vt.—Patterson v. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692 

Wash.—Messick vy. National Coun- 
cil K. & L. S., 108 Wash. 143, 146, 
173 P 940. 

“Conceding that the allegation to 
the effect that the benefit certificate 
was in full force and effect at the 
time of the death of the insured is 
not equivalent to a general allega- 
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rate capacity.?7 


eration. 


ute authorizes a general averment of corporate 
capacity in actions against corporations, a peti- 
tion in an action on a benefit certificate which 
alleges that defendant is a life insurance and bene- 
ficial society sufficiently alleges defendant’s corpo- 


[§ 236] (2) Contract or Certificate, and Consid- 
The petition, declaration, or complaint 
must show, the existence of a valid and binding 
contract of imsurance,?® setting it out in terms 


or in substance,?? and show that it was subsisting 


Where the stat- 


tion that all the conditions of the 
certificate have been complied with, 
still we think the complaint suffi- 
cient. In insurance policies of this 
sort, provisions relative to keeping 
tne insurance in force after the policy 
is once issued are conditions sub- 
sequent, wholly within the knowl- 
edge of the insurer and usually with- 
out the knowledge of the beneficiary. 
Under the general rule, therefore, it 
is matter of defense to be interposed 
by the insurer, it being sufficient for 
the beneficiary to set forth the con- 
tract and aver its breach on the part 
of the insurer.’’ Messick v. National 
Council K. & L. S., supra. 

Alleging performance of conditions 
precedent see infra § 239. 

24. Grand Lodge A, O, U. W. 
Taylor, 44 Colo. 873, 99 P 570; Ro. 
senthal v. Supreme Ruling By. M. Cx, 
129 Minn. 214, 152 NW 404; Kinney 
Va Brotherhood of American Yeo- 
men, 15 N. D. 21, 106. NW 44. 

Alleging performance of conditions 
precedent see infra § 239. 

25. Supreme Lodge K, P. v. Fos- 
ter, 26 Ind. A. 333, 59 NE 877; Ellis 
v. National Provident Union, 50 App. 
Div. 255, 68 NYS 1012 (the complaint 
need not allege that insured was in 
good standing at his death, the an- 
nexed certificate being proof of good 
standing at the date of issuance, 
which would be presumed to have 


continued); Kinney vy. Brotherhood 
of American Yeomen, 15 N. D. 21, 
106 NW 44. 

26. See infra § 241. 


27. Krause v. Modern Woodmen 
of America, 133 Iowa 199, 110 NW 


452. 
28. Colo.—Grand Lodge A. O. U. 
W. v. Taylor, 44 Colo. 373, 99 P 570. 
Tl. —Nyman Vv. Manufacturer’s, 


etc., Life Assoc., 182 Ill, A, 511 [rev 


on other grounds 262 Ill. 300, 104 
NE 653]. 
Ind.—Irish Catholic Benev. As- 


soc. v. O’Shaughnessey, 76 Ind. 191. 

Iowa.—Wood v. Brotherhood of 
American Yeomen, 140 Iowa 98, 117 
NW 1123. 

Mo.—Hirsch vy, U. S. Grand Lodge 
O, B.-A., 56 Mo. A. 101. 

S. C.—Kammer v. Supreme Lodge 
Ke Pa 9 Losi Co 872 TSH LT. 

Tex.—Modern Woodmen of Amer- 
ica v. Owens, 60 Tex, Ciy. A. 398, 130 
SW 858. 

[a] Capacity to issue policy.—A 
complaint alleging that defendant is 
a fraternal order, and has an insur- 
ance department for the purpose of 
insuring the lives of its members, 
is sufficient to show that defendant 
had capacity to issue the_ policy. 
Kammer v. Supreme Lodge K. P., 91 
S.C. 672,75. SH 177. 

[b] Delivery of certificate.—(1) 
If delivery of a certificate is essen- 
tial to the completion. of the con- 
tract, no delay caused by acts of. the 
society can take the place of de- 
livery (see supra § 9), and an al- 
legation in the petition that such de- 
livery was delayed by the negligence 
of defendants is insufficient. Modern 
Woodmen of America vy. Owens, 60 
Tex: Civ.. A. .398, 3130 SW 858... (2) 
On the other hand if delivery of the 


and in foree at the time of the loss.*° 
cate on which plaintiff declares states on its face 


If a certifi- 


certificate is not essential to the 
completion of the contract, the above 
allegation tenders an immaterial is- 
sue and will be stricken out on ex- 
ception. Modern Woodmen of Amer- 
ica v. Owens, supra 

[e] Petition which by intendment 
at least shows a contract between de- 
fendant and plaintiff, and a right 
of recovery thereon by the latter, is 
sufficient. Hirsch v. U. S. Grand 
Lodge O. B.-A., 56 Mo. A. 101. 

{d] Allegations held insufficient.— 
An allegation that “it is a rule of 
said association that every member 
in good standing ... shall be en+ 
titled to five dollars per week,” etc., 
is insufficient to show the existence 
of a binding contract. Irish Catholic 
Benev. Assoc. v. O’Shaughnessey, 76 
Ind. 191. 

Nature, requisites, and validity of 
contract see supra $5 2-14 

29. Ala.—Sovereign Camp AW OE 
W.. v. Reed, 208 Ala. 454, 94 S 910; 
Sovereign Camp Ww. O. W. v. Adams, 
204 Ala. 667, 86 S 787. 

Conn.—Ryan v. Knights of Co- 
lumbus, 82 Conn. 91, 72 A 574. 

Ga.—Riley v. Royal Arcanum, 140 
Ga. 178, 78 SE 803. 

Tl. —Nyman v. Manufacturer’s, etc., 
Life Assoc., 182 Ill. A, 511 [rev on 
other grounds 262 Ill. 300, 104 NE 
653]; Supreme Lodge O. M. P. v. 
Meister, 78 Ill. A. 649, 

Ind.—Supreme Tent K. M. W.-v. 
Ethridge, 43 Ind. A. 475, 87 NB 1049. 

Tex.—Hand v. Sovereign Camp W. 
Ov W.. (Civ..A.)) 214-SW +718. 

[a] Certificate, with the condi- 
ditions annexed, constitutes an en- 
tire contract, and, in declaring upon 
the contract, it, or a sufficient por- 
tion of it to show a right of re- 


covery, must be set out, either in 
terms or in_ substance. Supreme 
Lodge O. M. P. v. Meister, 78 Tl, A. 


649. 

[b] Agreement contained in policy 
need not be set out. Sovereign Camp 
We W. v. Reed, 208 Ala. 454, 94 S 

[ec] No further reference to the 
policy is necessary where it is al- 
leged to be in possession of defend- 
ant, and its substance and effect are 
set forth. Hand v. Sovereign Camp 
Wei Ons Wa, “CTexo Give As) 2 45sSiw 


Allegations held sufficient.— 
Accident, Ins. Dept:>Ou Rf Ga eas ise 
Brooks, 216 Ala. 605, 114 S 6; Riley 
Ve Royal Arcanum, 140 Ga. 178. a 
SE 803; Supreme Tent K. M. W. 
Bthridge, 43 Ind. A, 475, 87 NE 1049, 

[e] Allegations held insufficient.— 
That two funds created by a com- 
pany ceased to be necessary for the 
purposes for which they were created, 
and were held for distribution as 
surplus, would not justify the inter- 
vention of equity to compel an ac- 
counting thereof in a suit by a mem- 
ber, where the complaint did not 
allege the terms of his contract so 
as to show his rights thereto. Ryan 
v. Knights of Columbus, 82 Conn, 91, 
72 A 574. 

30. Gilliland v. Order R. Conduc- 
tors, 216 Ala. 13, 112 S 225; Wood- 
men of World v. "Alford, 206 Ala. 18, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 
that the amount of insurance is to be reduced under 
certain circumstances, and plaintiff seeks to be re- 
lieved from such provision on the ground that the 
certificate has not been properly approved, he must 
plead that fact.** So, where an action is grounded 
on the by-laws of the society, a complaint which 


alleges the by-laws in force when the action was 
commenced, and not those subsequently in force 


236-237] 


ie at the time of the member’s death, is defective.*” 


Although the law requires a contract of insurance 
to bein writing, it is not necessary to allege that 
the contract was in writing, the presumption being, 
as against a demurrer, that the contract complied 
with the law in that respect.3? If the certificate 
holder claims the benefit of a statute invalidating 
a condition of the certificate limiting the time to 
sue, he must allege facts sufficient to bring the 
certificate within the statute.** 

Filing or attaching copy of certificaté. Statutory 
requirements as to the filing of a copy of the certifi- 
cate should be complied with.*> But a petition is 
not subject to general demurrer because a copy of 
the policy is not attached.*® ; 

Filing or setting out of charter, constitution, or 
by-laws, application, etc. Where the certificate of 
membership provides that insured shall comply with 
the constitution, laws, and regulations of the so- 
ciety, it is not necessary to the sufficiency of the 
complaint that a copy of the constitution and laws 
should be filed as an exhibit.” The petition, decla- 


89 S 528; Sovereign Camp W. O. W. 
vy. Pritchett, 203 Ala. 33, 81 S 823; 
Sovereign Camp W. O. W. v. Ward, 
196 Ala. 327, 71 S 404; Eminent 
Household C. W. v. Gallant, 194 Ala. 
680, 69 S 884; Patterson v. Grand 
Lodge K. P., 162 Ala. 480, 50 S 377; 
Alexander v. Woodmen of World, 161 
Ala. 561, 49 S 8838;/Knights of Mod- 


340. 
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propriate, and, if made, would create 
a variance between allegation and 
proof when the policy itself was of- 
fered in evidence.—U. S. Health, ete., 
Ins, Co. v. Savage, 185 Ala. 232, 645 41. 
When, therefore, such an aver- 
ment is not applicable or appropriate 
to the contract sued on, 
other averment of fact showing that 
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ration, or complaint need not set out the charter or. 
articles of association,®* the constitution and by- 
laws,®° the application by insured,*® or his medical 
examination,*! even though they are referred to in 
the certificate and made a part thereof by such 
certificate*? or by statute.*® But if the substance 
of the charter and by-laws relied on as constituting 
the contract on which the action is based is not 
stated, except by way of conclusion, a copy of the 
charter and by-laws must be attached or set out,*4 
and the objection is not overcome by alleging that 
plaintiff has not such copies and has served defend- 
ant with notice to produce them.*® 

Construction of allegations. Where the petition 
alleges the instrument sued on to be a policy of 
insurance, it will be considered on general demurrer 
as an ordinary policy of insurance, in the absence 
of contrary allegations.*® 

Consideration. The consideration moving from 
the member to the society whereby it becomes liable 
to pay benefits*? must be stated in an action to 
recover benefits.4® But an allegation that deceased 
was a member in good standing in the order sup- 
plies the lack of an express averment of a consider- 
ation rendered by him in the making of the con- 
tract.49 Where the statute provides that written 
instruments shall import a consideration, it is not 
necessary for plaintiff to allege that the certificate 
sued on was based on a sufficient consideration.®° 

[§ 237] (3) Right To Sue and Insurable Inter- 


Oh.—Order of Americus v. Mec- 
Dowell, 16 Oh. Cir. Ct. N. S. 573. 

N. B.—Freeze v. Dominion Safety 
Fund Life Assoc.; 33 N. B. 238. 
Himmelein vy. Supreme Council 
AST 4 Cale Unrep, Cas. Lis. a3 
P 1130; Order of Americus v. Mc- 
Dowell ele Oh. Cir Or vNie so ogee 

42. Cal.—Himmelein v. Supreme 


then any 


ern Maccabees v. Gillespie, 14 Ala. A. 
493, 71 S 67; Irish Catholic Beney. 
“ibe v. O’Shaughnessey, 76 Ind. 

94, 

[a] Allegations held sufficient.— 
An allegation by beneficiaries named 
in a certificate of insurance that 
“said L. A. (insured) died on, to wit, 
the 7th day of April, 1919, while 
such member was in good standing, 
and after the second year of his mem- 
bership, of which defendant has had 
notice,” was sufficient to’ show that 
the certificate was in force at the 
time of the death of insured. Wood- 
men of World v. Alford, 206 Ala. 
18, 89 S 528. 

[b] Statutory provisions. — (1) 
The code provisions requiring plain- 
tiff in an action on a life insurance 
policy to allege the term for which 
the policy was issued do not apply 
to actions on mutual benefit certifi- 
cates which do not purport to insure 
for a definite term. Gilliland v. Or- 
der of R. Conductors, 216 Ala. 13, 112 
S 225; Locomotive Engineers’ Mut. 
L., etc., Ins. Assoc. v. Hughes, 201 
Ala. 58, 77 S 352; Knights of Mod- 
ern Maccabees v. Gillespie, 14 Ala. 
A. 493, 494, 71 S 67. (2) “The ob- 
ject of the mentioned averment in 
the Code form cited, which is to the 
effect that the policy sued on and 
issued on a date alleged, insured the 
life of the deceased for a stated num- 
ber of years, was that it might be 
made to appear from the complaint 
whether the time of the death as 
‘Subsequently alleged was within the 
alleged term covered by the policy; 
that is, whether the death was dur- 
ing or within the life of the policy. 
But where such an averment—such 
an averment as, that the policy in- 
sured the insured for a stated num- 
ber of years or other period—is not 
true with respect to the contract of 
insurance actually sued on, then such 
an averment would be entirely inap- 


the death, or accident, as the case 
may be, happened or occurred within 
the life of the policy sued on will 
meet the requirements of good plead- 
ing. U.S. Health, etc., Co. v. Veitch, 
161 Ala. 630, 50 S 95; Patterson v. 
Grand Lodge K. P., 162 Ala. 430, 50 
S 377.” Knights of Modern Macca- 
bees v. Gillespie, ‘supra. f 

31. Blount v. Royal Fraternal As- 
soc., 163 -N,.G.--167, 79 SE 299. 

32. Wingersky v. U. S. Grand 
Lodge I. O. F. S., 141 App. Div. 924, 
126 NYS 74. 

33. Social Benev. Soc. No. 1 v. 
Holmes, 127 Ga. 586, 56 SH 775. 

34. Caywood v. Supreme Lodge K. 
& L. H., 171 Ind. 410, 86 NE 482, 131 
AmSR 253, 23 LRANS 304, 17 Ann 
Cas 503. 

35. Watkins v. Brotherhood of 
American Yeomen, 188 Mo. A. 626, 176 
SW 516. 

36. Riley v. Royal Arcanum, 140 
Ga. 178, 78 SE 803. 

37. Court of Honor y, Hutchens, 
(Ind, A.) 79 NE 409. 

38. Order of Americus v. McDow- 
61]; 16" Oh! Cir. Ct N.S. 573: 


39. Sovereign Camp W. O. W. v. 
Keen, 16 Ga, A. 703, 86 SE 88; Or- 
der of Americus v. McDowell, 16 


One Cirs CtleN.< Saco. 

40. Cal.—Himmelein v. Supreme 
Council A. L. H., 4 Cal. Unrep, Cas. 
173, 33 P 1130; Trull v. Independent 
Order of Puritans, 40 Cal. A. 479, 


TSOP Veo. 

Colo.—Supreme Lodge K. H. v. 
Wollschlager, 22 Colo, 2138, 44 P 
598. 


eo! rear Camp W. O. W. v. 
Keen, 16 Ga. A. 703, 86 SE 88. 

Ind.—Supreme Lodge K. P. v. Gra- 
ham, 49 Ind. A. 535, 97 NE 806; 
Knights Templar, ete., Life Indemn. 
ee v. Dubois, 26 Ind. A. 38, 57 NE 

N. C.—Britt v. Mutual Ben. L, Ins. 
Co., 105 N. C. 175, 10 SE 896. 


Council A. L. H., 4 Cal. Unrep. Cas. 


LT (Slee ts ficad Sata Es Be 8 : 
Colo.—Supreme Lodge K. H. v. 


Ne tetera 22) "Colo. (2135. 440 


Ga.—Sovereign Camp W. O. W. v. 
Keen, 16 Ga. A. 703, 86 SE 88. 
Ind.—Knights Templar, ete., Life. 


Indemn,. Co. v, Dubois, 26 Ind. A. 38, 
57 NE 943. 

N. C.—Britt v. Mutual Ben. L. Ins. 
Co., 105 N. C. ‘175, 10 SE 896. 

43. Order of Americus v. McDow- 
ell, 16—Oh? Cini OLN Sir bia. 


44. Social Benev, Soc. No. 1 v. 
Holmes, 127 Ga. 586, 56 SE 775. 
45. Social Benev. Soc. No. 1 v. 


Holmes, supra. 
' 46. Riley v. Royal Arcanum, 140 
Ga. 178, 78 SE 803. 

47. See supra § 2. 

Dues and assessments generally see 
supra §§ 45-53. 

48. Mutual Ben. L. Ins, Co. -v.-: 
Cannon, 48 Ind, 264; Osceola Tribe 
No. 11) 1.) Of Ri M. uv. Schmidt, "67 
Md. 98; Johnson y. Sovereign Camp 
ye OPCW. S119 Mio AL Osho o assis 

[a] Allegations held sufficient.— 
(1) Mutual Ben. L. Ins, Co. v. Can- 
non, 48 Ind. 264. (2) Where, by 
statute, all written instruments 
whereby the payment of money is 
promised import consideration, an al- 
legation that the benefit certificate 
sued on was issued for a “valuable 
consideration” was sufficient. John- 
son v. Sovereign Camp W. O. W., 119 
Mo. A. 98, 95-SW 951. 

49. Order of Americus v. McDow- 
ell 167 ‘Oh, Cir” Ct“ Nase rome uses 
Ft. Dodge, etc., R. Co. v. Burns, 177 
Towa 51, 158 NW 582, 586 [cit Cyc] 
(applied by analogy in action against 
a surety on a contractor’s bond). 

50. Sovereign Camp W. O, avs 
Cooper, (Tex. Civ. A.) 208 SW 550; 
Royal Neighbors of America v, 
Heard, (Tex, Civ. A.) 185 SW 882, 
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est.” The petition, declaration, or complaint must 
allege facts showing that plaintiff is the person en- 
titled to sue to recover the benefits,°? and where 
the petition in an action by the administrator or 
the heirs of a deceased member shows that the 
sole beneficiary designated in the by-laws is alive, 
a, general demurrer will be sustained.°? Where an 
action is brought by the beneficiary for the use of 
his assignee, a petition which fails to allege that 
the assignee is under legal disability, or has author- 
ized the action, is demurrable.*4 

Insurable interest.°° Since a member of a bene- 
ficial society may take out a certificate of insurance 
in favor of a beneficiary who has no insurable 
interest in the member’s life,°® it follows that a 
beneficiary suing on the certificate need not allege 
that he had an insurable interest in the life of in- 
sured.°7 But one who takes out a certificate on 
the life of a member, naming himself as beneficiary, 
must have an insurable interest in the member’s 
life,°* and in order to recover on the certificate 
he must allege that he has an insurable interest,°® 
by stating the facts from which such interest may 

51. Persons entitled to benefits 


see Supra §§ 189-200. 
52. Ala.—Woodmen of World v. 


duly probated. 
508, 76 S 450. 
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National Order of 
Mosaic Templars y. 
(3) A- wife’s com- 


[§ 237. 
be inferred.*° Some authorities have held that lack 
of insurable interest is a matter of defense which 
need not be anticipated by plaintiff.*+ . 

Eligibility of beneficiaries.°* The petition must 
allege that plaintiff is within one of the classes of 
persons eligible as beneficiaries under the statutes 
and laws of the society.*? A petition in which plain- 
tiff is described as a brother of the deceased mem- 
ber, without showing that he was in any way de- 
pendent on deceased, as required by the charter of 
the society, does not state a cause of action.®* ; 

Change of beneficiaries.» Where recovery 1s 
sought by persons other than the beneficiaries named 
in the certificate, they must allege facts showing 
a valid change of beneficiaries.*° On the other hand, 
where plaintiff was originally named as beneficiary, 
but a subsequent change of beneficiaries was made, 
the petition must show that the change was In- 
valid.®? Axfd where the original beneficiaries suing 
on the certificate set up an agreement by insured 
not to change the beneficiaries, provided the former 
would pay the assessments necessary to keep the 
certificate. in force, the petition must show that 

[b] Allegations held sufficient.— 
Under a constitution which provides 


that funeral benefits shall be paid 
to the nearest relatives of deceased, 


Lile, 200 Ala. 


Alford, 206 Ala. 18, 89 S 528; Slaugh- 
ter v. Grand Lodge, 192 Ala. 301, 68 
S. 367. 

Ark.—Knights of Maccabees of 
World v. Gordon, 83 Ark. 17, 102 SW 
Til. 

Colo.—Ancient Order of Pyramids 
v. Dixon, 45 Colo, 95, 100 P 427. 

Ga.—Smith v. Grand Lodge K. P., 
145 Ga. 607, 89 SE 688; Tucker v. 
Knights of Pythias, 135 Ga. 56, 68 
SE 796, 

Iowa.—Wait v. Mystic Workers of 
World, 140 Iowa 648, 119 NW 72. 

Mo.—De Runtz v. St. Louis Po- 
lice Relief Assoc., 180 Mo. A. 1, 162 
SW 10538. 

Nebr.—leumann v. Grand Lodge 
ne U. W., 85 Nebr. 803, 124 NW 

2. 

N. C.—Phillips v. National Council 
DD OMUN ASM. 176 IN C..133. 95: SE 


Si. 

Tex.—Turner.v. Turner, (Civ. <A.) 
‘195 SW 326. 

[a] Privity between plaintiff and 


insured.—In an action by a beneficiary 
on an insurance contract the peti- 
tion must allege privity between 
plaintiff and insured. De Runtz v. 
St. Louis Police Relief Assoc., 180 
Mo. A. 1, 162 SW 1053. 

[b] Allegations held sufficient.— 
(1) A complaint in an action on a 
certificate sufficiently alleged its own- 
ership in plaintiff, as required by 
Code (1907) § 53882 form 12, pro- 
viding a form for a complaint on a 
life policy, it alluging execution of a 
policy “payable to this plaintiff, as 
provided by the terms of said policy 


in the event of the death of” in- 
sured. Sovereign Camp W. O. W. v. 
Adams, 204 Ala. 667, 86 S 737. (2) 


Other instances of allegations held 
sufficient. Woodmen of World v. Al- 
ford, 206 Ala. 18, 89 S 528; Henry v. 
Knights & Daughters of Labor, 156 
Ark, 165, 246 SW 17; Knights of 
Maccabees of World v. Gordon, 83 
Ark, 17, 102 SW 711; Ancient Order 
of Pyramids v. Dixon, 45 Colo. 95, 100 
P 427; Tucker vy. Knights of Pythias, 
135 Ga. 56, 68 SE 796; Beckner v. 
Beckner, 104 Ga. 219, 30. SH 622; 
Wait v. Mystic Workers of World, 
140 Iowa 648, 119 NW 72. 

[c] Allegations held insufficient. 
—(1) Patterson v. Grand Lodge K. 
Pe tG2) Ala, 430;"50 8 sittin C2) 
count averring that insured by his 
will conveyed benefits of the policy to 
plaintiff was insufficient, where it 
failed to aver that the will had been 


plaint, in an action on her husband’s 
membership life policy, which failed 


.|to allege that she was the _ bene- 


ficiary named in the policy which she 
claimed was lost, did not state-a 
cause of action, the wife not bring- 
ing the action as administratrix. 
Phillips v. National Council J. N 
Ging A Mon NS Crh aay) 9D, any Set: 

53. Johnson vy, Knights of Pythias, 
14 Ga. A. 61, 80. SH, 213; Cain’ v. 
Knights of Pythias, 11 Ga, A, 364, 
75 SE 444. 

54. American Ins. Union v, Allen, 
(Tex. Civ. A.) 192 SW 1087. 

[a] For the reason that the judg- 
ment would be a bar to a subse- 
quent suit by the assignee only on 
proof that such assignee had author- 
ized suit, or was estopped. American 
Ins. Union y. Allen, (Tex. Civ. A.) 192 
SWw_ 1087. . 

55. Necessity and sufficiency sce 
supra §§ 147, 148. 

56. See supra § 147. 

57. Foresters of America v. Hol- 
lis, 70 Kan. 71, 78 P 160; Masonic 
Beney. Assoc. v. Bunch, 109 Mo, 560, 
19 SW 25. 

58. See supra § 147. 

59. Patterson v. Grand Lodge K. 
P., 162 Ala. 430, 50 S 377; Elkhart 
Mut. Aid, ete., Assoc. v. Houghton, 98 
Ind. 149; Ruse v. Mutual Ben. L. Ins. 
Co., 23 N. Y. 516 [motion for rearg 
den 24 N. Y. 6538]. 

60. Elkhart Mut. Aid, ete., Assoc. 
v. Houghton, 98 Ind. 149 (a mere 
general averment of such an inter- 
est is a conclusion of law and insuf- 
ficient). 

61. See supra § 234. 
wee Generally see supra §§ 135-— 

63. Sleight v. Supreme Council M. 
T., 1383 Iowa 3879, 107 NW 183, 121 
Iowa 724, 96 NW 1100; Leumann y. 
Grand Lodge A. O. U. W., 85. Nebr. 
803, 124 NW 475: Pine v. Supreme 
Circle iB U5, wtWuN: «dads. 1844 TAU A 
1130; Sherry v. Operative Plaster- 
ones Mut. Union, 139 Pa. 470, 20 A 

62. 

[a] Illustration.—Where a certi- 
ficate provided for the payment of a 
funeral benefit to the member’s next 
of kin, or the person having charge 
of the burial, such benefit was not 
recoverable in the absence of an al- 
legation that plaintiffs were the mem- 
ber’s nearest of kin, or had the 
burial in charge. Sleight v. Supreme 
Council M. T., 133 Iowa 379, 107 NW 
183, 121 Iowa 724, 96 NW 1100. 


an allegation in the statement of 
claim that plaintiffs are the father 
and mother of deceased, “and his 
nearest relatives,” is sufficient, with- 
out stating that deceased did not 
leave a widow, child, or children sur- 
viving him. Sherry v. Operative 
Plasterers’ Mut. Union, 139 Pa. 470, 
20 A 1062. 

[c] Allegations held insufficient. 
—A count of plaintiff’s declaration 
set out that one A was a beneficial 
member of defendant’s society and a 
member of the death benefit fund; 
that plaintiff is his sole beneficiary; 
that A is dead, and that plaintiff 
is entitled to the fund, is bad on de- 
murrer in failing to state what class 
of persons is legally entitled to the 
death benefits, and that plaintiff 
comes within that class, and is the 
sole member of that class. Pine v. 
Supreme Cirele B. U., ed eae 
344, 71 A 1130. 

64. Supreme Council C. B. L 
MeGinngesy 69. Oh... St. 531.58 


tee 
NE 


ASP Generally see supra §§ 158— 
161. 

66. Leumann y. Grand Lodge A. 
Oo. U. .W., 85 Nebr... 803, 124 NW 


475; Janeway v. Norton, 61 Okl. 185, 
160 P 908. 

[a] Validity of change.—(1) An 
allegation of notice by a member to 
an officer of a subordinate lodge of a 
desire to change his beneficiary to 
certain of his wife’s relatives named 
in the notice, to which no reply was 
made, is not, sufficient to authorize 
such unnamed persons -to maintain 
an action on the certificate, unless it 
is alleged that such officer had power 
to effect the change or bind the as- 
sociation in relation thereto. Leu- 
mann’ v. Grand Lodge A. O. U. W., 
85 Nebr. 803, 124 NW 475. (2) A pe- 
tition alleging that insured in a let- 
ter to an officer of a benefit associa- 
tion refused to name the proposed 
beneficiaries, but merely stated that 
he wished the indemnity to go to his 
wife’s relatives, is an insufficient al- 
legation of change of beneficiary. 
Leumann v. Grand Lodge A. O. U. W 
supra. 

67. Masonic Mut. Ben, Scec. v. 
Burkhart, 110 Ind. 189, 10 NE 79, 
11 NE 449; Turner v, Turner, (Tex. 
Civ. A.) 195 SW 326 (petition held 
sufficient, in the absence of demur- 
rer or exception to support jurisdic- 
tion for plaintiff). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 937-239] 


plaintiffs performed such agreement on their part.®$ 

[§ 238] (4) Death or Other Contingency Author- 
izing Recovery.®® The petition, declaration, or com- 
plaint must allege a loss from the happening of the 
contingency insured against,?° and show that the 
death, disability, or sickness occurred within the 


period covered by the certificate; 


that the certificate was in force and effect at the 
It is not necessary to state 
in the petition all the details of the injury, but it 
is sufficient to state the substance of the material 


time of the loss.74 


facts and their legal effect.72 


Presumption of death from absence. 
action is based upon the presumption of death from 


68. Gaston v. Clabaugh, 106 Kan. 
160, 186 P 1023 (petition held not to 
admit a violation of agreement by 
plaintiff). 

69. Contingency on which benefits 
are payable see supra §§ 168-181. 

70. Colo.—Grand Lodge A. O. U. 
W.v. Taylor, 44 Colo. 373, 99 P 570. 

Til.—Nyman Vv. Manufacturer’s, 
etc., Life Assoc., 182 Ill. A. 511 [rev 
pay grounds 262 Ill. 300, 104 NE 

Ind.—Travelers’ Protective Assoc. 
et See 56 Ind, A. 111, 104 NE 

Kan.—Faukner v. Grand Legion S. 
K., 63 Kan. 400, 65 P 653. 

_N. D.—Dinnie v. United Commer- 
aa Travelers, 41 N. D. 42, 169 NW 

Pa.—Reed y. Alta Friendly Soc., 19 
Bae Dist: 251. 

Tex.—Fort Worth Mut. Benev. As- 
Soc. v. Golden, (Civ. A.) 287 SW 291. 

[a] Death of insured must be al- 
leged where benefit is payable on 
death. Nyman v. Manufacturer’s, 
ete., Life Assoc., 182 Ill. A, 511 [rev 
ea grounds 262 Ill. 300, 104 NE 

{[b] Allegations held sufficient.— 
(1) To show that the death of in- 
Sured resulted from accidental means. 
Travelers’ Protective Assoc. v. Faw- 
cett, 56 Ind. A. 111, 104 NE.991. (2) 
To show that the member’s disability 
was such as to authorize recovery 
under the terms of the contract. 
Reid y. Alta Friendly Soc., 19 Pa. 
Dist. 251. (3) A petition to recover 
on fraternal beneficiary certificates 
is not defective for failure to allege 
the loss of an eye from accidental 
means, in view of an allegation of 
liability in the event of the loss of 
an eye by accidental means or other- 
wise. Fort Worth Mut. Benev. As- 
Soc, v. Golden, (Tex. Civ. A.) 287 SW 
291. (4) Nor is the petition defec- 
tive as against a general demurrer, 
for failure to allege the loss of an 
eye by accidental means, in view of 
an allegation that a surgeon unin- 
tentionally cut the eyeball during an 
operation. Fort Worth Mut. Benev. 
Assoc. vy. Golde, supra. 

[c] Allegations held insufficient. 
—A complaint in an action on an ac- 
cident policy, failing to state that 
the death of insured was the result 
of bodily injury, through external, 
violent, and solely accidental means, 
termed by the association’s consti- 
tution the ‘accident,’ was demur- 
rable, and stated no cause of action. 
Dinnie v. United Commercial Trav- 
elers, 41 N. D. 42, 169 NW 811. 

71. See supra § 236. 

72. Railway Officials, etc., Assoc. 
v. Beddow, 112 Ky. 184, 65 SW 362, 
23 KyL 1438. 

73. Presumption of death from 
absence generally see Death §§ 5-19. 

Validity of provisions abrogating 
presumption see supra § 14. 

74. Porter v. Home Friendly Soc., 
114 Ga. 987, 41 SE 45; Bradley v. 
Modern Woodmen of America, 146 
Mo. A. 428, 124 SW 69; Heralds of 
Liberty v. Fern, (Tex. Civ. A.) 289 


[45 C. J.—19] 
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complaint must 


in other: words, 


[45 C.J.] 289 


unexplained absence,’* the petition, declaration, ot 


allege facts sufficient to show a 


right to recover on that theory.”4 

[§ 289] (5) Performance or Waiver of Condi- 
tions?’—(a) Performance. 
pel, or excuse is relied on,”® the performance of 
conditions precedent by insured and the beneficiary 
must be alleged,”? a mere allegation of performance 
by the beneficiary being insufficient.7* Under this 
rule, where such matters are conditions precedent,” 
the petition, declaration, or complaint must allege 


Unless waiver, estop- 


; the payment of all the dues and assessments as 


Where the 


SW 87. 

[a] Tllustrations.—(1) Under a 
stipulation that disappearance shall 
not be evidence of death until the 
full term of the expectancy of life 
has expired, the beneficiary cannot 
recover on the theory that the mem- 
ber has not been heard from for 
more than seven years, without also 
alleging the expiration of the full 
term of expectancy. Porter v. Home 
Friendly Soc., 114 Ga. 937, 41 SH 45. 
(2) Where the action on a benefit 
certificate is based on the presump- 
tion of insured’s death from his ab- 
sence for more than seven years, 
the petition should allege that death 
occurred before the date of the lapse 
of the policy. Bradley v. Modern 
Woodmen of America, 146 Mo. A. 428, 
124 SW 69. 

[b] Allegations held sufficilent.— 
Heralds of Liberty v. Fern, (Tex. 
Civ, A.) 289 SW 87 (as against a gen- 
eral demurrer, an allegation of in- 
sured’s absence for more than seven 
successive years will be held to 
mean absence from his usual abode); 
Sovereign Camp W. O. W. v. Piper, 
(Tex. Civ. A.) 222 SW 649. 

75. Avoidance or forfeiture for 
breach of warranty or condition see 
supra §§ 64-98. 

76. See infra § 240. 

77. %Ill.—Independent Order Mut. 
Aid v. Paine, 17 Ill. A. 572 [aff 122 
Ill. 625, 14 NE 42]. 

Ind.—Grand Lodge A. O. U. W. v. 
Hall, 37 Ind. A. 371, 76 NE 1029. 

Ky.—Security Ben. Assoc. v. Kibby, 
22:0) Ky33830,-.295 SW )164. 

Mich.—Portage Lake Miners’, etc., 
Benev. Soc. v. Phillips, 36 Mich. 22. 

Tex.—Sovereign Camp W. O. W. v. 
Cooper, (Civ. A.) 208 SW 550. 

[a] Offer to surrender certificate. 
—A declaration which fails to allege 
that an offer to surrender the certi- 
ficate was made as required by the 
contract on payment, or any matter 
of excuse for not surrendering it, is 
demurrable. Independent Order of 
Mutua) Aid v. Paine, 17 Ill, A. 572. 

[b] Performance of acts to secure 
reinstatement.—Grand Lodge A, O. 
U. W. v. King,-10 Ind. A. 639, 38 NE 
352. 

[ec] Allegations held sufficient to 
show demand for payment of sick 
benefits. Kempton Lodge No, 482 I. 
oO. O. F. v. Mozingo, 180 Ind, 566, 
103 NE 411. . 

78. Grand Lodge A. O, U. W. v. 
Hall, 37 Ind. A. 871, 76 NE 1029, 


79. See supra § 214. 
80. Supreme Council A, L. H. v. 
Orcutt, 119 Fed. 682, 56 CCA 294 


[certiorari den 190 U. S. 558 mem, 
23 SCt 854 mem, 47 L. ed. 1183 mem]; 
Nyman v. Manufacturer’s, etc., Life 
Assoc,, 182 Ill. A, 511 [rev on other 
grounds 262 Ill. 300, 104 NE 653]; 
Caywood v. Supreme Lodge K. & L, 
H., 171 Ind. 410, 86 NE 482, 181: AmSR 
253° 283 LRANS 304, 17 AnnCas 503. 

[a] Allegations held sufficient.— 
(1) An allegation in a petition that 
insured “at all times from and after 
his admission to membership to said 
defendant until up to the time of his 


required by the contract,®° and ‘the giving of notice 
and proofs of loss.5' | Where a certificate has been 


death, promptly and punctually paid 
all assessments and dues, charges 
and demands, levied, charged, and 
demanded of him by said defendant,” 
is sufficient, on demurrer, as an alle- 
gation that such payments were made 
to the proper officer of defendant. 
Supreme Council A, L. H. v. Orcutt, 
119 Fed. 682, 684, 56 CCA 294 [cer- 
tiorari den ‘190 U. S. 558 mem, 23 
SCt 854 mem, 47 L. ed. 1183 mem]. 
(2) An allegation that insured of- 
fered to pay, and tendered to de- 
fendant’s acting, authorized record 
keeper, all moneys and assessments 
due to defendant for a particular 
month, that such record keeper re- 
fused to accept such moneys and as- 
sessments from insured, although it 
was his duty to do so, while subject 
to a motion to make more specific, 
was not insufficient as an allegation 
of tender for failure to allege the 
amount due at the date of the al- 
leged tender, and that the amount 
tendered was in lawful money, or. 
that it was brought into court for 
defendant’s use. Supreme Tent K. 
M. W. v. Ethridge, 43 Ind, A. 475, 87 
NE 1049. 

{b] Allegations held insufficient. 
—(1) Where plaintiff claimed that 
the company owed’ insured money 
for services which it should have 
applied to the assessment, the mere 
allegation that the company owed for 
the services, and that it was its 
duty to apply the money to payment 
of the assessment, but that it re- 
fused to do so, was insufficient, it 
being necessary to allege positively 
the facts from which such_ duty 
arose. Caywood v. Supreme Lodge 
K. & L. H., 171 Ind. 410, 86 NE 482, 
131 AmSR 253, 23 LRANS 304, 17 
AnnCas 503. (2) The allegation that 


defendant ‘“refused’’ to apply such 
sum involved the assumption that 
defendant had been directed, re- 


quested, or otherwise empowered by 

insured or his authorized agent to 

make such application, and such fact 

shall have been alleged. Caywood v. 

Supreme Lodge K. & L. H., supra. 
Anticipating defenses see supra 
234. 


81. Nyman v. Manufacturer’s, etc., 
Life Assoc., 182 Ill. A. 511 [rev _on. 
other grounds 262 Ill. 300, 104 NE 
653]; Independent Order Mut. Aid 
v. Paine, 17 Ill. A. 572 [aff 122 Ill. 
625, 14 NE 42]; National Ben. Assoc. 
vy. Grauman, 107 Ind. 288, 7 NE 233; 
Brady v. Mutual Ben. Dept. O. R. C. 
A., 215 Ky. 177, 284 SW 1045; Taylor 
v. National Temperance Relief Un- 
ion, 94 Mo. 35, 6 SW 71. 

[a] Rule applied.—Where, by the 
terms of the certificate, the associa- 
tion was not bound to levy an assess- 
ment to meet a death loss until a 
specified time after due proof of 
eath had been made, a petition which 
fails to state that such- proof had 
been made is defective. Taylor v. 
National Temperance Relief Union, 
94 Mo. 35, 6 SW 71. 

{b] To satisfaction of society’s 
officers.—A complaint which sets out 
plaintiff's contract of membership, 


290 [45 C.J.] : 


surrendered by the member for 


sideration and the beneficiary claims that the mem- 
ber was insane at the time of the surrender, he 
not having been at the time under guardianship, 
the complaint must allege that plaintiff was willing 


to pay all assessments due, and to 
sideration received by deceased.®? 
conditions subsequent need not be 
pliance being a matter of defense. 

General allegations. It is ord 
to allege performance of conditions 
as by stating due performance of 
the part of plaintiff and insured,® 
tion that the member was in good 


time of his death has been held equivalent to an 
allegation that he had complied with all the nec- 
essary conditions of the contract.®® 

The validity of an assessment is 


_ Admissions. 
not admitted by an averment that, 


avers performance of the conditions 
on its part, and shows that he is 
totally disabled, and that he made 
proper proof of his- disability, need 
not further allege that his proof was 
such as satisfied the corporate offi- 
cers. Supreme Council O, C. F. v. 
Forsinger, 125 Ind. 52, 25 NE 129, 
21 AmSR 196, 9 LRA 501. 

{c] Aider by other allegations.— 
Where an attempt is made to aver 
notice and proof of death, it may be 
aided by a statement that the so- 
ciety is in default for not paying 
the benefit according to the terms of 
the certificate. National Ben. Assoc. 
v. Grauman, 107 Ind. 288, 7 NE 233. 

82. Wells v. Covenant Mut. Ben. 
Assoc., 126 Mo. 630, 29 SW 607. 

83. Anticipating defenses see su- 
pra § 234. 

84, Ala.—Sovereign Camp W. O. 
W. v: Adams, 204'Ala. 667, 86 S 737. 

Fla.—Sovereign Camp W. O. W. v. 
Hodges, 72 Fla. 467, 73 S 347 (Gen. 
St. [1906] § 1436). 

Ill.—Lloyd v. Travelers’ Protective 
Assoc,, 115 Ill. A, 39. 

Ind.—National Ben. Assoc. v. Bow- 
man, 110 Ind. 355, 11 NE 316; Mc- 
Keon v. Ehringer, 48 Ind, A. 226, 95 
NE 604; Supreme Tent K, M. W. v. 
Ethridge, 43 Ind, A. 475, 87 NE 1049 
(Burns St. Annot. [1908] § 3876); 
Grand Lodge A. O. U. W. v. Hall, 31 
Ind, A.. 107, 67 NE 272; Voluntary 
Relief Dept. v. Spencer, 17 Ind. A. 
123, 46 NE 477. 

Iowa.—Riley v. Inter-State Busi- 
ness Men’s Acc, Assoc., 177 Iowa 449, 
159 NW 203, 152 NW 617 ~(Code 
[1897] § 3262). 

Mo.—De Runtz vy. St. Louis Police 
Relief Assoc., 180 Mo. A. 1, 162 SW 
1053; Forse vy. Supreme Lodge K. H., 
41 Mo. A. 106. 

Or.—Kendall y. Travelers’ Protec- 
tive Assoc., 87 Or.” 179-169 *P 751; 
Squires v. Modern Brotherhood of 
America, 68 Or. 336, 135 P 774 (both 
‘holding under Lord L. § 88). 

Tex.—Sovereign Camp W. O. W. v. 
Piper, (Civ. A.) 222 SW 649. 

[a] Allegations held sufficient.— 
An averment “that the deceased, after 
the making and delivery of the cer- 
tificate, and while he was an ac- 
tive member of the association, in 
good standing, to wit, on the 28th 
day of May, 1892, came to his death,” 
etce., is equivalent to an averment 
‘that the deceased “has in all things 
lobserved, performed and fulfilled all 
‘and singular the matters and things 
which were on his part to be ob- 
served, performed and fulfilled,’ and 
is sufficient. Lloyd v. Travelers’ 
Protective Assoc,, 115 Ill. A. 39, 45. 
, 85. Sovereign Camp W. O. W. v. 
Dennis, 17 Ala. A. 642, 87 S 616 
[certiorari den 205 Ala. 316, 87 S 
620]; Order of Americus v. McDow- 
ll 16..On, Cire Chit N:- Se~5 73. 
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a valuable con- 


refund the con- 
Performance of 


alleged, noncom- 
83 


inarily sufficient 
in general terms, 
all conditions on 
* and an allega- 
standing at the 


at a time which 


86. Stewart v. Grand Lodge A. O. 
U. W., 100 Tenn. 267, 46 SW 579. 

87. McKeon v. Ehringer, 48 ‘Ind. 
A. 226, 95 NE 604. 

[a] Rule applied.—One asserting 
rights as a beneficiary under a new 
certificate issued by a fraternal in- 
surance order cannot question the 
sufficiency of the complaint in an 
action by the original beneficiary on 
the original certificate, on the ground 
‘that the complaint does not aver the 
performance of the conditions pre- 
scribed in the certificate, only in- 
surer being entitled to demur on that 
ground. cKeon vy. Ehringer, 48 Ind. 
A. 226, 95 NE 604. 

88. Estoppel or waiver affecting 
right to avoid or forfeit contract see 
supra §§ 110-133. 

89. Union Fraternal League v. 
Sweeney, 184 Ind, 378, 111 NE 305; 
Galvin vy. Knights of Father Mathew, 
169 Mo. A, 496, 155 SW 45; Moran 
v. Franklin L. Ins. Co., 160 Mo. A: 
407, 140 SW 955; Martin v. Modern 
Woodmen of America, 158 Mo, A. 
468, 1389 SW 2381; Bellamy y. Grand 
ppeee PP LOe SS SC Slo, pao. So 

[a] Waiver of limitations.—Mar- 
tin v. Modern Woodmen of America, 
158 Mo. A. 468, 1389 SW 231. 

90. United Commercial Travelers 
v. Boaz, 27 Colo! A. 423,°150 P 822; 
Knapp v. Brotherhood of American 
Yeomen, 139 Iowa 136, 117 NW 298; 
Parsons v. Grand Lodge A. O. U. W., 
108 Iowa 6, 78 NW 676; Victors. v. 
National Provident Union, 113 App. 
Div. 715, 99 NYS 299; Edwards v. 
Sovereign Camp W. O. W., 61 Okl. 2438, 
161 P 170; Modern Woodmen of 
America v. Weekley, 42 Okl, 25, 139 
Pr 1838. 

[a] Excusing failure to give 
timely notice.—A beneficiary in a 
certificate stipulating for notice may 
not excuse failure to give timely 
notice, unless excuse is_ pleaded. 
United Commercial Travelers vy. Boaz, 
27 Colo. A. 423, 150 P 822, 

91. Ga.—Wright v. Supreme Com- 
mandery G. R., 87 Ga. 426, 13 SH 
564, 14 LRA 283. 

Ind.—McKeon vy. Phringer, 48 Ind. 
A, 226, 95 NE 604; Brotherhood of 
Painters, etc. v. Peters, 46 Ind. A. 
733, 92 NE 183; Brotherhood of 
Painters, etc. v. Barton, 46 Ind. A. 
160, 92 NE 64, 

Md.—Brotherhood of Locomotive 
Firemen, etc. v. Nash, 144 Md. 623, 
125 A 441. 

N. Y.—Sasse v. Order of United 
Commercial Travelers, 168 App. Div. 
746, 154 NYS 558. 

Okl.—Sovereign Camp W. O. W. v. 
Chaffer, 92 Okl. 41, 217 P 353; Mod- 
ern Woodmen of America v. Weekley, 
42 Okl,'25, 189 P 1138. 

Tex.—Supreme Lodge K. P. 
Hooper, (Civ. A.) 282 SW 867. 


Vv. 


[§§ 239-240 


was subsequent to the levying of an assessment, 
the member sent what he owed the society to the 
proper officer to receive such payment.*® 

Who may question sufficiency of pleading. Fail- 
ure to allege performance of conditions cannot be 
urged by one not a party to the contract.8? 

[§ 240] (b) Waiver, Estoppel, or Excuse.*® 
though it has been held that allegations of due 
performance of all conditions are sufficient to war- 
rant proof of waiver of performance,*® as a general 
rule, where a plaintiff relies on waiver, estoppel, 
or excuse for noncompliance with conditions of the 
contract, he must plead it specially.%° 
waiver, extoppel, 
ing compliance with conditions precedent or in an- 
ticipation of the defense of nonperformance of con- 
ditions subsequent, the facts and circumstances con- 
stituting sach waiver, ete., must be stated.°t A com- 
plaint which alleges a good faith effort on the part 


Al- 


In pleading 
or excuse, whether in lieu of alleg- 


Wash.—Kennedy vy. Supreme Tent 
K. M..W., 100 Wash. 36, 170 P 371. 

[a] Where plaintiff anticipates: 
the defense of nonperformance by al- 
leging waiver, an allegation in the 
petition that plaintiff had complied 
with all requirements of the con- 
tract, except provisions which de- 
fendant waived or was estopped to 
set up, was too indefinite. -Brother- 
hood of Locomotive Firemen, etc. v. 
Nash, 144 Md. 628, 125 A 441. 

[b] Excusing failure to pay dues 
or assessments.—(1) Allegations held 
sufficient. Wright vy. Supreme Com- 
mandery G. R., 87 Ga. 426, 13 SE564,. 
14 LRA 283; Wagner v. Supreme 
Lodge K."P., “64 Ind: A. “510,, 416) NBS 
91 (alleging unreasonable increase of 
assessments by society); Supreme 
Lodge K. P. v. Hooper, (Tex. Civ. Ais) 
282 SW 867. (2) A pleading that 
the society waived the suspension of 
the member for nonpayment of dues 
for three months by accepting un- 
conditional payment of dues for three 
months after the expiration of the 
three months and as a full compli- 
ance with the contract, and thereby 
waived the suspension and any loss 
of rights by reason of the failure 
to pay dues, states facts sufficient 
to show a waiver, especially as a 
statement that a party waives a right 
is in itself the statement of a fact. 
Brotherhood of Painters, etc. v. 
Peters, 46 Ind. ‘A. 733, 92 NE 183; 
Brotherhood of Painters, etc, v. Bar- 
ton, 46 Ind. A. 160, 92 NE 64. 

[c] Conditions of reinstatement.— 
Allegations that the local collector 
agreed not to suspend insured for 
nonpayment of assessments, but to 
carry him until such time as it was 
convenient for him to make a re- 
mittance, and pursuant to such agree- 
ment the clerk did carry insured 
from time to time, constituted a suf- 
ficient plea of waivér of conditions 
of the constitution and laws of the 
fraternal benefit society, requiring a 
certificate of good health before re- 
instatement. Sovereign Camp W. O. 
W. ve Chaffer, 92 Okl. 41, 217 P 353. 

{d] Refusal of defendant to fur- 
nish blanks for proof of death.— 
Where a complaint on a benefit cer- 
tificate alleged that defendant denied 
liability, and refused and still re- 
fuses to furnish plaintiff blanks for 
proof of death, and refused to accept 
proofs of death, and further alleged 
that insured had at all times per- 
formed all his duties as a member of 
defendant association, and had other- 
wise complied with the requirements 
thereof,-and performed all the con- 
ditions on his part to be performed, 
and that plaintiff had performed all 
the conditions on her part to be per- 
formed, the complaint was not de- 
fective on the theory that plaintiff 
was bound to furnish proofs of death 


Seen a I a a a ae 
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§§ 240-241] 


.of the member to comply with provisions requir- 


ing him to exhaust remedies within the society as 
a condition precedent to an. action in the courts, 
and that he was prevented from fully complying 
with such provisions by the act of the society itself, 
is sufficient to withstand a demurrer.®? Both per- 
formance and waiver may be pleaded without ren- 


ig dering the petition inconsistent.?* 


[§ 241] (6) Amount Due and Failure To Pay. 
The petition, declaration, or complaint ordinarily 
must contain allegations from which the amount to 
which plaintiff would be entitled, if successful, can 
be determined,®> and a mere reference to the con- 
stitution of the society, not set out, either in hee 
verba or in legal effect, is insufficient on general 
demurrer.°® But it has been held that a petition 
is not demurrable because it claims a greater 
amount than authorized by the policy.°’ Where 
the promise is absolute to pay, upon the happen- 
ing of the contingency insured against, a definite 
amount, in no way dependent upon, or limited by, 
an assessment, although an assessment is provided 
for as the method of securing the fund, it is only 


‘necessary for plaintiff to allege nonpayment,?® 


and he need not allege that the society had funds 
sufficient to pay the demand or that the proceeds 
of a proper assessment, if made, would be suffi- 
cient.°? 

Amount limited by assessment. Where the agree- 


before suit was brought, regardless 
of defendant’s refusal to furnish 
blanks therefor. Supreme Tent K. M. 
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Silvers v. Michigan Mut. Ben. Assoc., 
94° Mich, 395.53 (NW (935; 
National Temperance Relief Union, 
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ment is to pay over the proceeds of an assessment, 
not to exceed a certain amount, the complaint must 
allege that such assessment has been made,* and 
the amount thereof,? and that defendant refused 
to pay the same to plaintiff;? or plaintiff must 
charge a failure or refusal to make the assess- 
ment,* and allege that if such assessment had been 
made it would have produced the promised amount.° 
So it has been held that, where the contract 
provides for payment of as many dollars or as 
many times a specified sum as there are members 
of the society in good standing at the death of 
the insured member, the complaint must allege the 
number of such members,® and aver either a neg- 
lect to make the assessment or a refusal to pay it 
over after, it was collected.?7 Other authorities, 
however, have held that, where the society agrees 
to pay a certain maximum sum, provided such sum 
is realized from an assessment, or to pay a certain 
percentage of the amount collected or as many 
dollars as there are members liable to assessment 
at the death of the insured member, not to exceed 
a specified amount, plaintiff need not allege the 
number of such members or that the assessment, if 
made, would be sufficient to pay the amount speci- 
fied;® and a complaint under such a contract is 
not insufficient because it alleges neither a failure 
to make an assessment,? nor that any money has 
been in fact collected upon an assessment.t° On 


respective classes were in the pos- 
session of the corporation, and were 
matters peculiarly and exclusively in 


Taylor v. 


W. v. Fisher; 45 Ind. A. 419, 90 NE 
1044. 

[e] Reliance on custom.—AI1- 
though the complaint did not ex- 
pressly allege the member’s reliance 
on a custom of allowing members to 
retain good standing, notwithstand- 
ing failure to meet dues as they ac- 
erued, it was sufficient where it al- 
leged facts from which such reliance 
could be inferred. Kennedy v. Su- 
preme Tent K. M. W., 100 Wash. 36, 
170 P 371. 

$2. Kempton Lodge No. 482 I. O. 
180 Ind, 566, 103 


; 


0. F. v. Mozingo, 
NE 411. 

93. Sovereign Camp W. O. W. v. 
Keen, 16 Ga. A. 703, 86 SH 88; Knap- 
pen v. Locomotive Engineers’ Mut. L., 
etc., Ins. Co., 166 Minn. 328, 207 NW 
641, 

{a] Proof of death.—A petition al- 
leging that proof of death had been 
furnished, and also that defendant 
had waived the same, is not demur- 
rable, as seeking to recover on two 


inconsistent theories. Sovereign 
Camp . O. W. v. Keen, 16 Ga. A. 
703, 86 SE 88. 

94 Amount of benefits generally 


see supra § 182. 

95. Dunlap v. Brotherhood of Rail- 
road Trainmen, 206 Ill. A. 209. 
96. Dunlap v. Brotherhood of 
Railroad Trainmen, supra. : 

97. Security Ben. Assoc. v, Kibby, 
220 Ky. 330, 295 SW 164. 

98. Ring v. U. S. Life, As- 
SoGy ose li. A, 1:68. ! 

99. Woodmen of World v. Wright, 
7 Ala, A. 255, 60 S 1006. ; 

1. Sleight v. Supreme Council M. 
T., 121 Iowa 724, 96 NW 1100; Bailey 
v. Mutual Ben. Assoc., 71 Iowa 689, 
27 NW 770. 

2. Bailey v. Mutual Ben. Assoc., 
supra. 

8. Smith v. Covenant Mut. Ben. 
Assoc., 24 Fed. 685; Sleight v. Su- 
preme Council M. T., 121 Iowa 724, 
96 NW 1100; Taylor v. National 
Temperance Relief Union, 94 Mo. 35, 
6 SW 71. - 

4. Supreme Lodge O. M. P. vy. 
Meister, 78 Ill. A. 649; Ring v. U. S. 
Life, etc., Assoc., 33 Ill. A. 168 (sem- 
ble); Earnshaw v. Sun Mut. Aid Soc., 
68 Md. 465, 12 A 884, 6 AmSR 460; 


etc., 


94 Mo. 35, 6 SW 71; Herndon v. Triple 
‘Alliance, 45 Mo. A. 426. See Lawler 
v. Murphy, 58 Conn. 294, 20 <A 457, 
8 LRA 118 (an allegation that no 
assessment had ever been made was 
sufficient without alleging a promise 
to make such assessment, where the 
contract involved an implied agree- 
ment to make the assessment on the 
death of a member). 

5. Ill.—Supreme Lodge O. M. P. v. 
Meister, 78 Ill. A. 649; Ring v. U. S. 
ees etc., Assoc., 33 Ill. A, 168 (sem- 

e). 

Me.—Brann y. Maine Ben. Life As- 
soc., 92 Me. 341, 42 A 500. 

Md.—Earnshaw vy. Sun Mut. Aid 
ree 68 Md. 465, 12 A 884, 6 AmSR 
460. 

Mich.—Silvers v. Michigan Mut. 
Ben. Assoc., 94 Mich. 39, 53 NW 9365. 

Mo.—Taylor v. National Temper- 
ance Relief Union, 94 Mo. 35, 6 SW 
71; Herndon y. Triple Alliance, 45 
Mo. A. 426. 

6. Woodmen of World v. Wright, 
7 Ala. A, 255, 60 S 1006; Santalis v. 
El Zenit, 28 Porto Rico 649. 

7. Curtis v. Mutual Ben. Life Co., 
48 Conn. 98. 

8. Colo.—Great Western Mut. Aid 
Assoc. v. Colmar, 7 Colo. A. 275, 43 
P 159 (semble). 

Ind.—Supreme Council C. B. L. v. 
Grove, 176 Ind. 856, 96 NE 159, 36 
LRANS 913; Supreme Lodge K. P. v. 
Knight, 117 Ind. 489, 20 NE 479, 8 
LRA 409; Elkhart Mut. Aid, ete., As- 
soc. v. Houghton, 103 Ind. 286, 2 NE’ 
763, 53 AmR 514, 

Iowa.—Richey vy. Sovereign Camp 
Ww. O. W., 184 Iowa 10, 168 NW 276, 
LRAI918F 1116. 

Ky.—Sovereign Camp W. O. W. v. 
Durbin, 198 Ky. 538, 249 SW 754. 

Tex.—Business Men’s Mutual v. 
Lockhart, (Civ. A.) 291 SW 658; Fort 
Worth Mut. Beney. Assoc. vy. Golden, 
(Civ. A.) 287 SW 291. 

[a] Reasons for rule.—(1) “It was 
the duty of the corporation, by and 
through its proper officers and agents, 
to make an assessment on its mem- 
bers in good standing in the respec- 
tive classes for the benefit of the 
assured, The number, the names, and 
the post office address of all mem- 
bers in good standing in each of the 


the possession and knowledge of the 
corporation, its officers and agents, 
and were matters not accessible to 
the assured, and matters about which 
he was necessarily unadvised, and the 
corporation alone had charge of lay- 
ing assessments, and it, better than 
any one else, had knowledge of what 
amount of money an assessment on 
each of its members in each of the 
respective classes would produce. If 
there were facts known to the ecor- 
poration which indicated a probabil- 
ity that, if an assessment had been 
made, as provided for in the con- 
tracts, all the members liable to con- 
tribute would not have paid said as- 
sessments, then it should have. al- 
leged such facts in an answer and 
established them by evidence. If the 
circumstances were such that an as- 
sessment would not have realized a 
sufficient amount to. satisfy the 
claims of the assured in full, this 
was a matter of defense that should 
have been set up by plaintiff in error 
in an answer and proven at the hear- 
ing. While the decisions are not har- 
monious on the question here dis- 
cussed, this is the rule adopted by 
the appellate courts of Texas, and 
the writer thinks is supported by 
the better reason and the weight of 
authority in other jurisdictions.” 
Fort Worth Mut. Benev. Assoc. vy. 
Golden, (Tex. Civ. A.) 287 SW 291, 
292. (2) “The number of members 
was a matter peculiarly within the 
knowledge of the defendant, and the 
plaintiff was not bound to allege facts 
peculiarly known to it, and of which 
she could have little, if any, knowl- 
edge. ... The plaintiff, in such an 
action as this, makes 2, prima facie 
case, entitling him to recover the sum 
named in his certificate, when he 
pleads the certificate, performance on 
his part and that of the assured, 
death of the assured, and failure of 
performance on the part of the in- 
surer.”’ Supreme Lodge K. P. vy. 
Knight, 117 Ind. 489, 491, 20 NE 479, 
3 LRA 409. 

9. Neskern y. Northwestern En- 
dowment, etc., Assoc., 30 Minn. 406, 
15 NW 683. 

10. Supreme ‘Council ¢. By-L. vy: 
Grove, 176 Ind. 356, 96 NE 159, 36 
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this principle, where the contract is to pay a sum 
equal to the total assessments of the members who 
shall meet their assessments, not to exceed a speci- 
fied sum, it is not necessary for plaintiff to allege 
a failure to make the assessment or aver that if 
such assessment had been made it would have re- 
sulted in the collection of the full amount speci- 
fied.11 So where the certificate does not by its 
terms bind the society to pay absolutely the sum 
specified therein, but only to pay out of its benefit 
fund an amount not to exceed such sum, the com- 
plaint need not allege that the condition of the 
benefit fund was such that, when the loss occurred, 
defendant was bound to pay the full sum named in 
the certificate.'? 

Amount payable out of specified fund. Where 
a certificate provided that the beneficiary should 
be paid out of a specified fund, it is not necessary 
to allege that there was such a fund out of which 
the claim could be paid,’* nor a fortiori need it be 
alleged that there was sufficient in such fund to 
pay the claim.14 But even where it is necessary 
to allege the existence and sufficiency of a fund 
out of which the benefit is to be paid, a general 
averment that ‘‘all things happened and all con- 
ditions were fulfilled, and all times elapsed neces- 
LRANS 913; Neskern v. Northwest- 
ern Endowment, ete., Assoc., 30 Minn. 
406, 15 NW 683; International Trav- 
elers’ Assoc. v. Dixon, (Tex. Civ. A.) 


283 SW 681. 
11. United Woodmen Ben. Assoc. 


fe] 


nity 
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et v. Bankers’ Union, 173 Ill. A. 


Mitigation 
Where defendant, 
confession and avoidance, 
recover payments of weekly indem- 
in mitigation of damages, 


under a plea in 


[§§ 241-242 


sary to entitle the plaintiff to recover the amount . 
of the said insuranee,’’ is sufficient.1° 
Complaint against sureties on a bond given by 
society, conditioned for the prompt payment of all 
moneys coming into the hands of the society’s offi- 
cers to which the beneficiaries are entitled, is de- 
fective if it fails to allege a breach of the bond.?® 
[§ 242] 2. Plea, Answer, or Affidavit of Defense 
—a. In General. The rules governing the requisites 
and sufficiency of.the plea, answer, or affidavit of 
defense in civil actions generally,‘ and in actions 
on ordinary life insurance policies,!® and other in- 
surance contracts,’® are applicable to actions on 
mutual benefit insurance certificates.2° Under such 
rules it is incumbent on defendant to file a plea, 
answer, or affidavit of defense which either denies, 
or confesses and avoids, the allegations of the pe- 
tition, declaration, or complaint.24_ As in other 
cases, such plea, answer, or affidavit of defense 
must be definite and certain,?? and plead facts 
rather than conclusions.?3 ~ ; 
Affirmative defenses must be specially pleaded in 
order to be available to defendant,?* unless the pe- 
tition, declaration, or complaint contains averments 
putting such matters in issue,”* although it has been 
held that, where plaintiff unnecessarily negatives a 
22. National Council K. & L. S. v. 
Glenn, 76 Fla. 592, 80 S 516, 2 ALR. 
of damages.— | 1503. 
[a] Allegations held sufficient.— 
In a suit on a certificate providing 


for reinstatement upon the holder’s 
payment of overdue assessments, if 


seeks to 


his 


v. Ivy, 112 Miss, 494, 73 S 564. 

{a] Prima facie value of the pol- 
icy in such case is the amount speci- 
fied, and if defendant desired to show 
that the amount due in fact is less, 
allegation and proof devolved upon 
it. United Woodmen Ben. Assoc. v. 
Ivy, 112 Miss. 494, 73 S 564. 

12. Supreme Council A. L. H. v. 
Anderson, 61 Tex. 296. 


13. Ellis v. National Provident 
Union, 50 App. Div. 255, 68 NYS 
1012. 

14., Hollings v. Bankers’ Union of 


World, 63 S. C. 192, 41 SE 90. 
15. Freeze v. Dominion 


Safety 
Fund Life Assoc., 33 N. B. 238. 


16.) "Grand Canip) iC.) “Wis 1AS ov. 
Johnson, 109 Ark. 527, 160 SW 400. 

17. See Pleading [31 Cye 126 et 
seq]. 

18. See Life Insurance §§ 399, 400. 

19. See Insurance §§ 802-804. 

20. See cases infra this section; 


and §§ 243-248. 

21. See cases infra this note. 

[a] Averments as to constitution 
of society.—Under Code (1907) § 
4579, in an action on a benefit cer- 
tificate issmed prior to Act April 24, 
1911 (LL. [1911] p 700), a plea al- 
leging that the certificate provided 
that the constitution of the society 
should be a part of the contract as 
though written therein, and setting 
up the contents of the constitution, 
without alleging that they were 
plainly expressed in the certificate, 
was bad. Brotherhood of Locomotive 
Firemen, etc. v. Milner, 193 Ala. 68, 
69 8 10. 

{b] Denial of waiver of proof of 
death.—Pleas to a declaration alleg- 
ing waiver of proof of death on the 
ground that defendants refused to 
give blanks for such proof and de- 
clared that they were not liable in 
any event admit the allegation of 
waiver, where they allege only that 
the constitution requires the board of 
directors to pass on death claims, and 
that such board did not refuse to give 
blanks and did not declare that de- 
fendants were not liable in any event, 
and that under the policy proofs of 
death must be made to the supreme 
lodge and were not so made. Ben- 


plea must show that under the pro- 
visions of the contract the sum 
claimed was subject to abatement or 
reduction by the payments alleged to 
have been made. Gilliland v. Order 
pines Conductors, 216 Ala. 13, 112 S$ 
oO. 
[d] 
v. Slavonic Soc., 


Expulsion of member.—Raab 
90 Misc. 3879, 152 
NYS 103838. 


[e] Admissions.—(1) Where the 
petition declares that defendant is, 
and was at the time of making the 
contract, a corporation engaged in 
the life insurance business in the 
state, and the answer was that ‘“‘de- 
fendant admits being a corporation 
and doing business in the state... 
[and] admits the issuance of a bene- 
ficiary certificate to’? deceased, and 
does not set up what kind of a cor- 
poration it is, the status of defend- 
ant is thereby fixed, for the purposes 
of the case, as an ordinary life in- 
surance company. Cauveren v. An- 
cient Order of Pyramids, 98 Mo. A. 
433,436, 72 SW 141. (2) Answer 
held not to admit the cause of action 
alleged in the complaint. Kulberg vy. 
Supreme Ruling F. M. C., 126 Minn. 
494, 148 NW 299. (3) Admission that 
certificate was “issued” is not equiva- 
lent to one that it was debhivered. 
Clark v. Brotherhood of American 
Yeomen, (Mo. A.) 262 SW 463. 

{f] Answer in interpleader action 

held sufficient.—Sovereign Camp W. 
O. W. v.. Webb, 252 Fed. 191. 
' {g] Affidavits of defense held suf- 
ficient.—Chambers v. Pelican Mut. L. 
Ins, Co., 57-Pa. Super. 81; Leo v. 
Pennsylvania R. Co., 9 Pa. Super. 
196, 48 WklyNC 402 (denial of cause 
of disability alleged by plaintiff). 

[h] Affidavits of defense held in- 
sufficient.—Getz v. Supreme Council 
A. L. H.,. 109 Fed. 261 [aff 112 Fed. 
119, 50 CCA 153] (pleading assent of 
member to by-law reducing amount 
of recovery); Sheetz v. Protected 
Home Circle, 256 Pa. 172, 100 A 749; 
Slack v. Royal Fellowship, 22 Pa. 
Dist. 1076. 

Plea or answer in action for dam- 
ages for delay or default in payment 
of benefit see infra § 310. 


then in good health, a plea that in- 
sured was “not in good health’ was 
too vague and indefinite, and defend- 
ant might be required to state spe- 
cifically in what respect insured was 
not in good health. National Coun- 
cil K. & L. S. vy. Glenn, 76 Fla. 592, 
80 S 516, 2 ALR 1503. 

Definiteness and certainty of plead- 
nee generally see Pleading [31 Cyc 


fis 

23. Bildhauer v. Slovenska Na- 
rodna Podporna Jednota, 234 Ill. A. 
350; Supreme Tent K. M. W. v. Eth- 
ridge, 48 Ind. A. 475, 87 NE 10495) 
Voluntary Relief Dept. vy. Spencer, 
17 Ind. A. 123, 46 NE 477; Harris v. 
Switchmen’s Union of North America, 
(Mo. A.) 237 SW 155; Bondurant v. 
Brotherhood of .American Yeomen, 
(Mo. A.) 199 SW 424, 

Pleading conclusions generally see 
Pleading [31 Cyc 49 et seq]. 

24. Ill.—Maloney vy. North Ameri- 
ean, Union) 107" Tly, A. 658s 

Iowa.—McRaith v. Grand Lodge A. 
oi U. W., 149 Iowa 148, 126° NW 


Ky.—Supreme Commandery K. G. 
R. v. Barrett, 12 KyL 94. 

Mo.—Bondurant vy. Brotherhood of 
American Yeomen,,(A.) 199 SW 424. 

Tex.—Modern Order of Praetorians 
Vin ty lOny OO. ex: Cly.. Al onan 
SW 260; Supreme Council A. L. H. vy.- 
Storey, (Civ. A.) 75 SW 901. 

[a] A by-law passed after issu- 
ance of certificate must be specially 
pleaded. Supreme Council A. L. H. 
v. Storey, (Tex. Civ. A.) 75 SW. 901. 

[b] Amount of assessment.— 
Where the answer alleged that the 
amount was to be determined by the 
number of members subject to a spe- 
cified assessment and _ that the 
amount collected from the assess- 
ment was less than the sum desig- 
nated in the certificate, the answer 
was held insufficient for failure to 
show the exercise of all reasonable 
efforts to collect the assessment. Su- 
preme Commandery K. G. R. v. Bar- 
rett, 12 KyL 94. 

25. Mutual Trust, ete, Co. v. 
Travelers’ Protective Assoc., 57 Ind.. 
A, 329, 104 NE 880, (A.) 100 NE 451; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 


ie 


§ 242] 


defense, defendant is not relieved of the necessity 
of pleading such defense.?* Defenses which must be 
specially and affirmatively pleaded include matters 
rendering the certificate void because ultra vires,?" 
or for other defects;?° that the certificate holder 
never became a member of defendant society ;?° 
that defendant had assigned the cause of action ;*° 
want of insurable interest in plaintiff suing as as- 
signee;*t the bringing of the action before? or 
aiter®® the period of time limited by the certificate; 
the cancellation** or abandonment*® of the contract; 
partial lability under the terms of the contract ;** 
fraud, misrepresentation, or breach of warranty or 
condition ;°* failure to pay dues and assessments ;°® 
and death or disability from a cause excepted from 
the risks assumed,®® such as suicide.*° 
of plaintiff’s demand must be pleaded with the same 


Cole yv. Knights of Maccabees of 
World, (Tex. Civ. A.) 188 SW 699. 

[a] Mlustration.—Where plaintiff 
beneficiary alleged specifically the 
duty of defendant to notify deceased 
of suspension, and negatived the fact 
that such notice was given, it was 
not necessary for defendant to allege 
notice before introducing evidence 
that all delinquent members were 
duly notified. Cole v. Knights of 
Maccabees of World, (Tex. Civ. A.) 
188 SW 699. 

Death from excepted risk see in- 
fra § 247. 

Failure to pay assessments see in- 
fra § 246. 

26. Ariz.—Slovenic Nat. Ben. Soc. 
vy. Dabcevich, 246 P 765. 

Fla.—Supreme Lodge K. P. v. Lips- 
comb, 50 Fla. 406, 39 S 637. 

Miss.—Supreme Ruling F. M. C. 
v. Turner, 105 Miss. 468, 62 S 497. 

N. D.—Kinney v. Brotherhood of 
American Yeomen, 15 N. D. 21, 106 
NW 44. 

S. C—Sternheimer v. Order of 
United Commercial Travelers, 107 S. 
C.291;''93' SH 8. 

[a] Illustration.—An allegation in 
the declaration that defendant was 
doing business in the state, having 
complied with the laws of the state 
and being licensed thereby, does not 
relieve defendant from proving that 
its charter, constitution, and by-laws 
were filed with the insurance com- 
missioner as required by Code (1906) 
§ 2636, where it relied on violations 
of its laws as a defense. Supreme 
Ruling F. M. C. v. Turner, 105 Miss. 
468, 62 S 497. 

Failure to pay assessments see 
infra § 246. 

27. Krause v. Modern Woodmen of 
America, 133 Iowa 199, 110 NW 452; 
Weber v. Ancient Order of Pyramids, 
104 Mo. A. 729, 78 SW 650. 

[a] Allegations held insufficient. 
—Code § 1789 prohibits the issuance 
of policies by assessment insurance 
companies on lives of persons under 
fifteen or over sixty-five years of age. 
In an action on a benefit certificate 
insurer alleged that insured repre- 
sented in his application that he was 
forty-four years of age, while he was 
forty-seven years of age, and that, 
under the by-laws of the society, no 
one could be insured after attaining 
the age of forty-five years. There 
was no averment of the contents of 
the articles of incorporation. It was 
held that, as there is no presumption 
that the articles of incorporation are 
like the by-laws, there was nothing 
to show that the insurance was ultra 


vires. Krause v. Modern Woodmen 
of America, 133 Iowa 199, 110 NW 
452. 


Ultra vires contracts generally see 
supra §§ 13, 14. 

28. Shea v. Massachusetts Ben. 
Assoc., 160 Mass. 289, 35 NE 855, 39 
AmSR 475; Golding v. Modern Wood- 
men of America, 213 Mo. A. 171, 250 
SW 933. 

[a] Claim that certificate . was 
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insufficient.*? 


A waiver 


void as a wagering contract must be 
specially pleaded. Shea v. Massa- 
chusetts Ben. Assoc.; 160 Mass. 289, 
35. NE 855, 39 AmSR 475. 

[b] Failure of local council to 
sign certificate as required must be 
specially pleaded, Golding v. Mod- 
ern Woodmen of America, 213 Mo. A. 
171, 250 SW 933. 

29. Harris v. Knights & Ladies of 
Honor, 129 Mo. A, 163, 108 SW 130. 

30. Copple v. Life, etc., Assoc., 
(Mo. A.) 196 SW 399. 

B ga ahbe Frag of certificate see supra 

31. Supreme Lodge K. H. v. Met- 
ealf, 15 Ind. A. 135, 43 NE 893. 

[a] Allegations held insufficient.— 
An answer that the certificate was 
not transferable to plaintiff, for the 
reason that he had no insurable in- 
terest in the life of insured, is in- 
sufficient, failing to show an offer to 
return the assessments paid upon 
the certificate by plaintiff. Supreme 
Lodge K. H. v. Metcalf, 15 Ind. A. 
135, 43 NE 893. 

Insurable interest of beneficiary 
generally see supra §§ 147, 148. 

32. American Home Circle v. 
Schumm, 111 Ill. A. 316. 

Pleading in abatement or in bar 
see infra text and notes 46, 47. 

33. Switchmen’s Union of North 
America v. Colehouse, 227 Ill. 561, 81 
NE 696; Gaston v. Modern Woodmen 
of America, 116 Ill. A. 291; Kelly v. 
Supreme Council C. M. B. A., 46 App. 
Div. 79, 61 NYS 394. 

[a] Allegations held sufficient as 
against demurrer.—The defense that 
a certificate required action for bene- 
fit to be begun within two years after 
the member’s death, although some- 
what inconsistent with one setting 
up a provision against recovery ex- 
cept on proof of actual death, is not 
on that account subject to demurrer. 
Kelly v. Supreme Council C. M. B. A., 
46 App. Div. 79, 61 NYS 394. 

[b] Allegation held insufficient.— 
(1) Where the laws provide that suits 
on beneficiary certificates shall be 
barred unless ' begun within six 
months after final rejection of the 
claim of a member, a plea, in an 
action on a certificate, which al- 
leged that the member’s claim was 
rejected prior to March, and the suit, 
not having been commenced. until 
November 17 following, was barred, 
was bad for failing to aver that the 
member had notice of the rejection 
of the claim more than six months 
before suit. Switchmen’s Union of 
North America v. Colehouse, 227 Ill. 
561, 81 NE 696. (2) Where the con- 
stitution barred suit unless brought 
within six months after final rejec- 
tion of claim by the board of in- 
surance, a plea averring that the 
board of insurance rejected plaintiff's 
claim was insufficient as not aver- 
ring that rejection was final. Dun- 
lap v. Brotherhood of Railroad Train- 
men, 206 Ill. A. 209. 

Contract limitations of time to sue 
see supra §§ 223-225. 
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particularity as an estoppel,#t and an answer alleg- 
ing that plaintiff accepted defendant’s tender of all 
dues paid by insured, without averring that the 
sum was tendered and accepted in satisfaction of 
the demand, or as the accord and satisfaction, is 
An answer by persons intervening 
in an action against the society, that insured com- 
plied with all the requirements to effect a change 
of beneficiaries in favor of interveners, states a de- 
fense as against a general demurrer.** 

Nature and status of defendant. 
benefit of a statute regulating fraternal benefit so- 
cieties and exempting them from the operation of 
the general insurance laws, facts must be specially 
pleaded to put in issue plaintiff’s allegation that 
defendant was incorporated as an insurance com- 
pany,** and, if organized under the laws of a for- 


To obtain the 


34. Mitchell v. Monumental Mut. 
L. Ins. Co., 23 Pa. Super. 584. 

[a] Cancellation by agreement.— 
In an action on two certificates to re- 
cover the whole amount of each cer- 
tificate, an affidavit of defense is 
sufficient which avers that plaintiff 
had surrendered the first certificate, 
had received over three hundred dol- 
lars on account of it, and had ac- 
cepted in lieu thereof a new certifi- 
cate, and that on her own request the 
second certificate was canceled, and 
defendant agreed to return to her the 
amount to be paid in installments on 
the certificate, and that a portion of 
this amount. had been paid. Mitchell 
v. Monumental Mut. L. Ins. Co., 238 
Pa. Super. 584. 

Cancellations generally see supra 
§§ 59-62, 

Murphy v. Brotherhood of R. 
Trainmen, (Mo, A.) 199 SW 730. 

36. Kavalkovich v. Order of Lib- 
75 Pa. Super. 328. : 
37. See infra §§ 243-245. 


38. See infra § 246. 

39. See infra § 247. 

40. See infra § 248. 

41. Robinson v. Knights & Ladies 
of Security, 88 Or. 516, 172. P-116. 

42. Robinson y. Knights & Ladies 


of Security, supra. 

43. Janeway v. Norton, 61 OkI. 
185, 160 P 908. 

44. Krause vy. Modern Woodmen 
of America, 133 Iowa 199, 110 NW 
452; Stork v. Supreme Lodge K. P. 
W., 113 Iowa 724, 84 NW 721; Harris 
v. Switchmen’s Union of North Amer- 
ica, (Mo. A.) 287 SW 155; Murphy 
v. Brotherhood of R. Trainmen, (Mo. 
A.) 199 SW 730; Bondurant y. Broth- 
erhood of American Yeomen, (Mo. 
A.) 199 SW 424; Newland .v. Modern 
Woodmen of America, 168 Mo. A. 311, 
153 SW 1097; Gruwell v. National 
Council K. & L. S., 126 Mo, A. 496, 
104 SW 884; Cauveren y. Ancient 
Order of Pyramids, 98 Mo. A. 4383, 72 
Sw 141. 

fa] A policy will be regarded as 
subject to the rules governing ordi- 
nary life policies where insurer does 
not plead that it is a fraternal bene- 
fit society within L. (1911) p 284 § 
2. Murphy v. Brotherhood of R. 
Trainmen, (Mo. A.) 199 SW 730. 

[b] Allegations held insufficient.— 
Where the petition in an action on a 
benefit certificate alleged that defend- 
ant was ‘a life insurance and bene- 
ficial society,” an answer alleging 
that defendant was “a fraternal bene- 
ficiary society” with head offices at a 
designated place with subordinate 
lodges did not put in issue the al- 
legation that defendant was an in- 
surance company and regulated by 
Code tit 9 ce 7, 8, regulating insur- 
ance companies, and not by ec 9, 
relating to fraternal insurance so- 
cieties. Krause v. Modern Woodmen 
rt apiooniang 133 Iowa 199, 110 NW 

og, 

Pleading exemption from operation 
of statute respecting effect of suicide 
of insured see infra § 248. 
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eign state, it must be alleged that it had been 
admitted to do business as a fraternal society in 
the state where suit is brought.*® 

Pleading in abatement or in bar. A defense that 
the action was prematurely brought, because of an 
extension of time of payment of the amount due, 
if based on the instrument in suit, is properly 
pleaded in bar;4* but if based on a. transaction 
extraneous to such instrument, it can only be 
availed of by plea in abatement.*? 

Setting “out by-laws. Where the defense is that 
the certificate was issued in violation of the rules 
and by-laws of the society, a copy of such rules 
and by-laws should be set out in the answer.** 

Attaching copy of application. Under some stat- 
utes a copy of the application must be attached 
to the answer.*® . 

Verified pleas. Where the statute®® requires cer- 
tain pleas to be verified by affidavit, a plea not 
so verified is bad.5! In an action against two de- 
fendants on a certificate declared on as the instru- 
ment in writing of both, a plea of misjoinder of 
defendants cannot be allowed where neither defend- 
ant has denied the execution of the certificate by 
plea verified by affidavit.°* But a failure to deny 
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[g§ 242-243 


the execution of the certificate under oath does not 
preclude defendant from showing a failure of con- 
sideration arising from nonpayment of an assess- 
ment.°? 

Pleading several defenses. Where the statute 
authorizes defendant to plead as many defenses as 
he may have,°* the society may set up in its answer 
the defense of suicide and the defense of failure 
to give notice of loss.°> Such defenses are not in- 
consistent, even if inconsistent defenses are not 
permitted: under such statute.°° 

[§ 243] b. Breach of Warranty or Condition®’— 
(1) In General. Where plaintiff alleges in general 
terms performance of conditions,®* either prece- 
dent®® or subsequent,®® and defendant desires to 
dispute such allegation, he must set up the defense 
specially; and the condition or agreement which the 
member is alleged to have violated must be set 
out.6! Facts must be stated, and not mere con- 
clusions.°? 

Promissory warranties or conditions subsequent. 
The defense that insured violated promissory war- 
ranties or conditions subsequent,®* such as those 
relating to health,°* habits,®® residence,®® or occu- 
pation,®* must be specially pleaded. 


45. Harris. v. Switchmen’s Union 
of North America, (Mo. A.) 237 SW 
155; Newland v. Modern Woodmen 
of America, 168 Mo. A. 311, 153 SW 
1097; Gruwell v. National Council 
es & L. S., 126 Mo, A. 496, 104 SW 

4, 

46. American Home 
Schumm, 111 Ill. A. 316. 

47. American Home 
Schumm, supra. 

48. Gray v. National Ben. Assoc., 
111 Ind. 531, 11 NE ‘477. 

fa] It is insufficient for the 
pleader to give his own conclusions 
as to the effect of such rules and by- 
laws. Gray v. National Ben. Assoc., 
111 Ind. 531, 11 NE 477. 

49. Supreme Lodge K. P. W 
Edwards, 15 Ind. A. 524, 41 NE 

50. See statutory provisions. 

51. Woodmen of World v. Maynor, 
206 Ala. 176, 89 S 750; International 
Travelers’ Assoc. v. Griffing, (Tex. 
Civ, A.) 264 SW 263. 

[a] Dlustrations.— (1) In Ala- 
bama, under Code (1907) § 53382, all 
pleas in abatement must be verified, 
and a plea alleging failure to furnish 
proof of death, if regarded as a plea 
in abatement, is fatally defective. 
Woodmen of World y. Maynor, 206 
Ala. 176, 89'S 750. (2) In Texas, un- 
der Rev. St. art 5714, providing that 
failure to give notice be specially 
pleaded under oath, failure to give 
notice within the specified time can- 
not preclude recovery, the plea of 
failure to give such notice not being 
under oath. International Travelers’ 
Assoc. v. Griffing, (Tex. Civ, A.) 264 
SW 268. 

52. Supreme Lodge A. O. U. W. v. 
Zuhlke, 30 Ill. A. 98 [aff 129 Ill. 298, 
21 NE 789]. 

53. Johnson v. Sovereign Camp W. 
O. W., 119 Mo. A. 98, 95 SW 951. 

54. See statutory provisions. 

55. United Commercial Travelers 
v. Boaz, 27 Colo. A, 423, 150 P 822. 

56. United Commercial Travelers 
v. Boaz, supra. 

Pleading nonpayment of assess- 
ments and nonpayment of dues see 
infra § 246. 

57. Avoidance or forfeiture for 
breach of warranty or condition see 
supra §§ 64-98. 

58. Sovereign Camp W. O. W. v. 
Adams, 104 Ala. 667, 86 S 737. 

59. Slovenic Nat. Ben. Soc. - v. 
Dabcevich, (Ariz.) 246 P 765; Krause 
v. Modern Woodmen of America, 133 
Towa 199, 110 NW 452; Van Alstyne 


Circle v. 


Circle v. 


Pec 
850. 


v. Franklin Council No. 41 J. O. U. 
A. M., 69 N. J. L. 15, 54 A 564; Taylor 
v. Modern Woodmen of America, 42 
Wash. 304, 84 P 867, 7 AnnCas 607. 

60. Slovenic Nat. Ben. Soc. v. 
Dabcevich, (Ariz.) 246 P 765; Mod- 
ern Woodmen of America v. Davis, 
184 Ill. 236, 56 NE 300. 

61. Sovereign Camp W. O. W. v. 
Adams, 204 Ala. 667, 86 S 7387. 

62. Eminent Household CG. W. v. 
Payne, 18 Ala. A, 23, 88 S 454. 

63. See cases infra notes 64-67. 

64 Hobbs v. Sovereign Camp W. 
O. W., 212 Ala. 467, 102 S 625. 

[a] Good health at time of rein- 
statement.—Pleas setting up a pro- 
vision for reinstatement after for- 
feiture for nonpayment of assess- 


ments only on condition that in- 
sured was in good health and so 
continued for thirty days, and al- 


leging that insured was not in good 
health for thirty days, for that 
within that time he died, were suf- 
ficient to negative the condition for 
continued good health. Hobbs sv. 
Sovereign Camp W. O. W., 212 Ala. 
467, 102 S 625. ; 

65. Eminent Household C, W,. v. 
Payne, 18 Ala. A. 23. 88 S 454; Kelly 
v. North American Union, 146 Ill, A. 
611; Modern Woodmen of America 
v. Young, 59 Ind. A. 1, 108 NE 869; 
Eminent Household C, W. v. Ram- 
sey, 118 Miss. 454, 79 S 351. 

{a] Mlustration.—A defense that 
insured became addicted to the ex- 
cessive use of intoxicating liquors 
in violation of a condition subse- 
quent contained in the contract of 
insurance is not available in the ab- 
sence of a special plea, it being the 
object of a special plea to give plain- 
tiff notice of special defenses relied 
upon by defendant which relieves 
it from the obligation to pay. Kelly 
Msi American Union, 146 Ill, A. 

[b] Allegations held insufficient. 
—(1) A plea alleging that insured 
agreed to abide by the constitution 
and by-laws of the society and that 
in violation of the constitution he 
became intemperate in the use of 
liquor, without alleging that the con- 
tract of insurance provided that in- 
sured should not become intemper- 
ate in the use of liquor, is insufficient. 
Eminent Household C. W. v. Payne, 
18 Ala. A, 28, 88 S 454. (2) Where 
a plea of a society stated its mem- 
ber took chloral hydrate or a nar- 
cotic merely as medicine, not charg- 


ing he had the drug habit, which un- 
der the constitution and by-laws was 
a cause for suspension or denial of 
reinstatement, the beneficiary’s de- 
murrer to the plea was properly sus- 
tained. Eminent Household C. W. 
v. Ramsey, 118 Miss. 454, 79 S 351. 

66. Bateman vy. Grand Fraternity, 
18 Pa. Super. 385. 

[a] Residence of deceased in pro- 
hibited territory.—Where it appears 
that the certificate was. void under 
the constitution, if the member came 
to his death while residing, without 
the consent of the association, out- 
side of certain parallels of latitude, 
an affidavit of defense is sufficient 
which avers that the deceased mem- 
ber died while residing south of a 
parallel of latitude mentioned in the 
constitution, and that he resided 
there at that time without the con- 
sent of the _ society. Bateman vy. 
Grand Fraternity, 18 Pa. Super. 385. 

67. Schwanekamp . Modern 
Woodmen of America, 44 Mont. 526, 
120 P 806; Sovereign Camp W. O. W. 
v. James, (Tex, Civ. A.) 230 SW 435. 

[a] Expiration of time for giving 
notice of change of occupation must 
be pleaded. Sovereign Camp. W. O. 
Me v. James, (Tex. Civ. A.) 230 SW 

o. 

{[b] Allegations held sufficient.— 
An allegation of the answer that in- 
sured while a member engaged in the 
sale of malt, spirituous, and vinous 
liquors to be used as a beverage in 
the capacity of proprietor, agent, and 
servant, “that is to say, that on or 
about” a certain date insured “en- 
gaged in the occupation of bartender 
in a saloon in the city of B.,’ suf- 
ficiently alleged a breach of the by- 
laws providing that a member who 
engages in the manufacture or sale 
of spirituous or malt liquors to be 
used as a beverage in the capacity 
of agent or servant shall forfeit all 
rights of membership. Schwane- 
kamp v. Modern Woodmen of Amer- 
ica, 44 Mont. 526, 120 P 806. 

[c] Allegaticns held insufficient. 
—(1) In an action on a certificate 
issued by a society with a by-law 
requiring notice of change of occu- 
pation within thirty days after 
change, an answer alleging that de- 
ceased chansed his occupation with- 
out giving the society notice thereof, 
and that he died while engaged in 
the new occupation, without alleg- 
ing that deceased died more than 
thirty days after the cnange of occu- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 243-244] 


Allegations as to setting out or attaching appli- 
cation or laws of society to policy. Special pleas 
setting up breaches of contract by insured are suffi- 
cient, although they fail to allege that provisions 
for forfeiture were contained in the policy, or that 
the application, containing the conditions or war- 
ranties alleged to have been violated, was attached 
to, or made a part of, the contract, unless the 
statute requires such provision or application to 
be set out or attached.66 Under some statutes, 
however, where the policy refers to the applica- 
tion or to the constitution and by-laws of the 
society, it must contain or have attached thereto 
copies of such application or constitution and 
laws,®® and an affidavit of defense which alleges 
false representations as to the occupation of .in- 
sured is insufficient, where it fails to aver that the 
policy contained or had attached thereto a copy 
of the application, and of the constitution, rules, 
and by-laws referred to.7° 

Want of notice or proof of loss. It is generally 
held that failure to give notice and furnish proof 
of loss must be specially pleaded to be available 


pation, was insufficient to present 
a defense, since, in the absence of 
an allegation as to the expiration of 
the thirty-day period, it did not ap- 
pear that the member stood. sus- 
pended at the time of his death. 
Sovereign Camp W. O. W. v. James, 
(Tex. Civ: As}; 230; SW °435.° (2). In 


1918C 757. 


183-187. 
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188 Mich. 466, 154 NW 575, AnnCas 


Cross references: 
False statements 
see infra § 244, 
Necessity and sufficiency of notice {b] 
and proofs of loss see supra §§ 


in proofs of loss 
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as a defense.”1 An answer alleging failure to give 
notice and proof of death within a specified time, 


and that under a section of the society’s laws the 


contract was thereby rendered void, but not show- 
ing that such section was in force when the certi- 
ficate was issued, or at the time the member died, 
is insufficient.’ A plea alleging that no satisfac- 
tory proof of death was received is insufficient as 
a plea that proof of death was not received.?? 

[§ 244] (2) Fraud and Misrepresentation.74 The 
falsity of statements made by insured in the appli- 
cation, whether regarded as warranties or represen- 
tations, must be specially pleaded by defendant,”® 
by setting forth the statements alleged to be false 
and stating wherein they were untrue.7¢ If such 
statements are merely representations under the 
general rules,’* or under statutes abolishing the 
distinction between representations and warran- 
ties,’® the plea, answer, or affidavit of defense must 
allege that insured knew they were false,?® and. 
made them with an intent to deceive,®° or that they 
were material to the risk;®1 and must further show 


though made through mistake and in 
good faith, is sufficient to defeat a re- 
covery on the policy. National Fra- 
ternity v. Karnes, 24 Tex. Civ, A. 
607, 60 SW 576. 

Under circuit Court Rules, 
rule 104, requiring that if insurer 
relies in whole or in part on plain- 
tiffs failure 


an action on a certificate of a society 
with a by-law requiring additional 
assessment of a member who. has 
changed to a more hazardous occu- 
pation, alleging that the deceased 
member changed occupation and died 
while engaged in the new occupation 
without payment of the increased 
rate, without alleging that the regu- 
lar rate had become due prior to the 
member’s death, was insufficient to 
show that the member had been sus- 
pended at the time of his death, since 
the additional rate had not become 
due until the regular rate had be- 
come due. Sovereign Camp W. O. W. 
v. James, supra. 

68. See cases infra this note. 

{a] In Alabama an answer fail- 
ing so to allege is sufficient, the stat- 
ute requiring the application to be 
contained in, or attached to, the 
policy not applying to fraternal 
benefit certificates. Eminent House- 
hold C. W. v. Blackerby, 201 Ala. 443, 
78 S 821; Locomotive Engineers’ Mut. 
L., ete., Ins. Assoc. v. Hughes, 201 
Ala. 58, 77 S 352 [overr Brotherhood 
of Locomotive Firemen, ete. v. Mil- 
ner, 193 Ala. 68, 69 S 10, and National 
en v. Sherry, 180 Ala. 627, 61 S 

Ze 

69. See statutory provisions. 

Attaching or setting out copy of: 
Application see supra § 24, f 
en and by-laws see supra 


So. Leonard v. Bankers’ Protective 
L., ete., Assoc., 40 Pa. Co. 222 

71, Mutual Ben. Assoc. y. Nan- 
carrow, 18 Colo. A. 274, 71 P 423; 
Woodmen of World v. Grace, (Miss.) 
28 S 832. : 

[a] Plea of the general issue, with 
notice of proof of a breach of war- 
ranty, is not sufficient to allow a 
benevolent association to take ad- 
vantage of the fact that the declara- 
tion does not allege proof of the 
death of a member, and delivery of 
such proof to the association, before 
an action was brought to recover on 
a certificate of membership. Wood- 
men of World v. Grace, (Miss.) 28 S 
832. 
' [b] In Michigan, under a rule of 
court, defendant, if he wishes to rely 
on a failure to furnish proof of loss, 
must add to his plea a notice plainly 
indicating the facts relied on. Gil- 
christ vy. Mystic Workers of World, 


acesstty, of verified plea see supra 


72. Supréme Tent K. M. W.. Vv. 
Ethridge, 43 Ind. A. 475, 87 NB 1049. 

73. Woodmen of World v. Maynor, 
206 Ala. 176, 89 S 750. 

74. Allegations as to setting out 
or attaching copy of application to 
policy see supra § 243. 

Grounds for avoidance of contract 
see supra §§ 65-80. 

75. Ala.—Triple Link Mut. In- 
demn. Assoc. v. Williams, 121 Ala. 
138, 26 S19, 77 AmSR 34. 

Colo.—Supreme Lodge K. H. v. 
Wollschlager, 22 Colo. 213, 44 P 598. 

Ill.—Marren vy. North America 
Union, 145 Ill. A. 375; Royal Neigh- 
bors of America y. Sinon, 135 Ill. A. 
599; Supreme Lodge K. & L. G. v. 
Albers, 106 Ill, A. 85. 

Md.—Royal Arcanum v. Brashears, 
89 Md. 624, 438 A 866, 73 AmSR 214. 

Mich,—Hann vy. National Union, 97 
Mich. 5138, 56 NW 834, 87 AmSR 365. 

Minn.—Perine vy. Grand Lodge A. 
O. U. W., 51 Minn. 224, 58 NW 367. 

Nebr.—Swanback Vv. Sovereign 
Camp W. O. W., 103 Nebr. 34, 170 NW 
354; Goff v. Supreme Lodge R. A., 90 
ae 578, 1384 NW 239, 37 LRANS 
1 d 

N. Y.—Elmer vy. Mutual Ben. Life 
Assoc., 19 NYS 289 [aff 1388 N. Y. 642 
mem, 34 NE 512 mem]. 

N. C.—Britt v. Mutual Ben. L. Ins. 
Co.; 105 N.C. 175, 10 SH 896: 

Tex.—Sovereign Camp W. O. W. v. 
Hubbard, (Civ. -A.) 248 SW. 732; 
Knights & Ladies of Security v. Rus- 
sell, (Civ. A.) 209 SW. 756. 

Wash.—Taylor v. Modern Woodmen 
of America, 42 Wash. 304, 84 P 867, 
7 AnnCas 607. 

[a] Warranties —(1) A breach of 
warranty cannot be shown under the 
general issue, even though the state- 
ments contained in the application 
are expressly incorporated into the 
policy by reference thereto. Royal 
Neighbors of America v. Sinon, 135 
Tll. A. 599. (2) Where the answer 
sets out representations made by in- 
sured in the application, which shows 
that they are warranties, and alleges 
their falsity, and that insured knew 
that they were false, it is a sufficient 
allegation that the representations 
were warranties to make it error to 
refuse an instruction that the fal- 
sity of such representations, al- 


to perform or make 
good any promise, representation, or 
warranty, not contained in the policy, 
but in another writing in insurer’s 
hands, the latter’s notice under the 
general issue shall declare the same, 
and indicate the breach relied on, no 
question, after the proofs are closed, 
can be raised that applicant did not 
state his true _ residence. Hann sv. 
National Union, 97 Mich. 513, 56 NW 
834, 37 AmSR 365. 

{[c] Answer held sufficient in ab- 
sence of exceptions. Sovereign Camp 
W. O. W. v. Wernette, (Tex. Civ. A.) 
216 SW 669. 

In actions on: 

Insurance contracts generally see In- 

surance § 802. 


Life insurance contracts generally 
see Life Insurance § 400. 
76. Iieves v. National Slavonic 


Soc., 54 Pa, Super, 201; Bateman v. 
Grand Tfraternity, 18 Pa. Super. 385. 


77. See supra § 4 
78. See supra § 68. 
79. Bailey v. Fraternal Reserve L. 


Assoc., 202 Ill. A. 430; Cunningham 
v. Royal Neighbors of America, 24 S. 
D, 489, 124 NW 434, 140 AmSR 798. 

[a] Allegations held insufficient.— 
An answer not showing facts from 
which there can be no deduction 
other than that of fraud is insuf- 
ficient, where there is no express al- 
legation that insured knew that her 
health was not good when she re- 
ceived her benefit certificate, to admit 
proof to establish fraud under Civ. 
Code § 731, estopping a life insurance 
company to set up in defense to a. 
policy that insured was not in good 
health at the issuing of the policy, 
where the medical examiner has is- 
sued a certificate of health, except 
where the policy is procured by 
fraud. Cunningham v. Royal Neigh- 
bors of America, 24 S. D. 489, 124 NW 
434, 140 AmSR 793. 

80. Sovereign Camp W. O. W. vy. 
Hutchinson, 214 Ala. 540, 108 S 520; 
Eminent Household C. W. v. Payne, 
18 Ala. A. 28, 88 S 454, 

81. Heralds of Liberty v. Collins, 
216 Ala. 1, 110 S 283; Sovereign Camp 
W. O. W. v. Hutchinson, 214 Ala. 540, 
108 S 520; Eminent Household CG. W. 
v. Payne, 18 Ala. A. 23, 88 S 454: 
Brotherhood of American Yeomen vy. 
Manz, 23 Ariz. 610, 206 P 403: Zepp 
v. Grand Lodge A. O. U. W., 69 Mo, 
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in what respect they were material.*? It must also 
be alleged that the statements were relied on and 
formed an inducement to the making of the con- 
tract.83 

An affidavit of defense on information and belief 
setting up a warranty that insured was in good 
health and that such warranty was false has been 
held defective for failure to state that defendant 
expected to prove the facts so alleged.** 

False statements in proofs of loss. The allega- 
tions of a plea seeking to recover as a set-off pay- 
ments made by defendant because of false state- 
ments in the proof of loss as to the extent of the 
member’s disability must be definite and certain,*® 
and where the alleged falsity is shown only infer- 
entially from further averments that the member 
was able thereafter to work, the plea is insuffi- 
cient.26 Such plea should show the same character 
of fraud as would be necessary to defeat recovery 
on the policy.’? 

[§ 245] (3) Return pr Tender of Assessments 
Paid.*® In some jurisdictions if defendant elects 
to take advantage of a forfeiture for fraud, mis- 
representation, or breach of warranty, a return 
or offer to return the assessments paid upon the 


A. 487; Goff v. Supreme Lodge R. A., 
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Ala. 1, 110 S 283; Sovereign Camp W. 
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certificate must be alleged,’® or defendant must 
state facts constituting an excuse for failure to 


return the same.?? 
warranty is alleged, defendant must aver an offer 
to return assessments received after ‘the breach,?* 


So, if breach of promissory 


or allege that no assessments were received there- 


after.°? 

[§ 246] (4) Nonpayment of Dues or Assess- 
ments.®® Nonpayment of dues or assessments must 
be specially pleaded by defendant,®* although plain- 
tiff has unnecessarily negatived such defense in his 
petition, declaration, or complaint.°* On the other 
hand it has been held that, where plaintiff alleges 
full performance by insured of all the conditions 
of the contract, defendant need not specially allege 
nonpayment of assessments, but may show the same 
under a general denial.°® Alleging failure to pay 
assessments, which is declared by the laws of the 
society to work a forfeiture of the certificate, and 
showing the proceedings constituting a valid call 
for the delinquent assessments, states a good de- 
fense.°7 However, at least the substance of the 
certificate or of the laws of the order must be set 
up,°® and it is not sufficient merely to allege failure 
to pay without alleging wherein there was any non- 


have alleged an offer to return pre- 


90 Nebr. 578, 134 NW 239, 37 LRANS|0O. W. 


1191. Compare Swanback v. Sover- 
eign Camp W. O. W., 103 Nebr. 34, 
170 NW 354 (which apparently holds 
that defendant must plead that the 
answers were material to the risk 
even when they are warranties). 

[a] That misrepresentations con- 
tributed to the death of insured must 
be alleged in some _ .,jurisdictions. 
Brotherhood of American Yeomen v. 
Manz, 23 Ariz. 610, 206 P 403. 

[b] Health and physical condi- 
tion.—A plea alleging that insured 
warranted that he was not suffering 
from named ailments was insufficient 
where it did not allege that such 
ailments increased the risk of loss. 
Heralds of Liberty v. Collins, 216 Ala. 
1, 110 S 283. 

82. Beason v. Sovereign Camp W. 
O. W., 208 Ala. 276, 94 S 123; Mc- 
Caffrey v. Knights & Ladies of Co- 
lumbia, 213 Pa. 609, 638 A 189. 


[a] A bare allegation of material- 
ity is insufficient, McCaffrey  v. 
Knights & Ladies of Columbia, 213 


Pa. 609, 63 A 189. 

[b] Allegation held snfficient.— 
In an action on a benefit certificate, 
a plea averring that insured answered 
falsely in his application as to his 
age and the date of his birth, and 
hence was assessed at a monthly rate 
materially less than he was entitled 
to, was sufficient on demurrer. Bea- 
son v. Sovereign Camp W. O. W., 208 
Ala. 276, 94 S 123. 

83. Ala.—Sovereign Camp W. O. 
mee Hutchinson, 214 Ala. 540, 108 

Ill.—Triple Link Mut, Indemn. 
Assoc. v. Froebe, 90 Ill. A. 299. 

Ky.—Supreme Commandery U,. O. 
G. C. v. Hughes, 114 Ky. 175, 70 SW 
405, 24 KyL 984. - 

Nebr.—Goff v. Supreme Lodge R. 
AS 90 Nebr.) 7/8, “134 NW. 239); 37 
LRANS 1191. Compare Swanback v. 
Sovereign Camp W. O. W., 103 Nebr. 
34, 170 NW 354 (apparently holding 
the proposition stated in the text, 
even when the statements are war- 
ranties). 

Pa.—McCaffrey Vv. Knights &, 
Ladies of Columbia, 213 Pa. 609, 63 
A 189. 

[a] Health and physical condition. 
—Pleas that deceased had made mis- 
representations as to health, but 
which failed to aver that they were 
relied on as true, were insufficient. 
Heralds of Liberty v. Collins, 216 


v. Hutchinson, 214 Ala. 540, 


108 S 520. 

84 Sovereign Camp W. O. W. v. 
Davis, 48 App. (D. C.) 614. 

85. Gilliland v. Order of R. Con- 


ductors, 216 Ala, 13, 112. S 225. 

86. Gilliland v. Order of R. Con- 
ductors, supra. 

87. Gilliland v. Order of R. Con- 
ductors, supra. 

88. Estoppel or waiver as_ to 
fraud by retention of assessments see 
supra §§ 126-129. 

89. Grand Lodge B. R. T. vy. Clark, 


189 Ind. 378, 127 NE 280; Supreme 
Lodge M. A. F. O. v. Watkins, 60 
Ind. A. 384, 110 NE 1008; Catholic 


Order of Foresters v. Collins, 51 Ind. 
A. 285, 99 NE 745; Modern Woodmen 
of America y. Vincent, 40 Ind. A. 
711, 80 NE 3827, 82 NE 475, 14 Ann 


Cas 89; Supreme Lodge K. H. v. 
Metcalf, 15 Ind. A. 135, 43 NE 893. 
See Security Ben. Assoc. v. Hen- 


ning, 74 Colo. 394, 222 P 396 (holding 
that, even if it was necessary for in- 
surer to return premiums paid, to de- 
feat recovery on the ground that 
the certificate was void as procured 
by a fraudulent statement in the 
application that insured was not en- 
gaged in a prohibited occupation, 
such return was sufficiently pleaded). 

[a] Warranty as to habits.—The 
paragraph of insurer’s answer alleg- 
ing insured’s breach of warranty of 
an existing fact, the nonuse of in- 
toxicating liquors when the policy 
was issued, but alleging no offer to 
return premiums, was bad. Supreme 
Lodge M. A. F. O. v. Watkins, 60 Ind. 
A, 384, 110 NE 1008. 

Return of tender of assessments 
as condition precedent to rescission 
of contract see supra § 60, 

90. National Council K. & L. S. v. 
Walton, 79 Ind. A. 574, 186 NE 25. 

[a] Time of acquiring knowledge 
of fraud.—In an action on a certifi- 
cate, an answer, seeking rescission 
for fraud and seeking to excuse fail- 
ure to return the dues and assess- 
ments sooner, but not disclosing 
when insured acquired knowledge of 
the fraud, is insufficient. National 
Council K. & L. 8. v. Walton, 79 Ind. 
A. 574, 1386 NE 25. 

91. Modern Woodmen of America 
v. Young, 59 Ind. A. 1, 108 NE 869. 

[a] Warranty as to habits.—In- 
surer’s answer, setting up breach of 
insured’s promissory warranty as to 
the use of alcoholic liquors, should 


miums received after the breach, or 
averred that no premiums were re- 
ceived thereafter. Supreme Lodge M. 
A. F. O. v. Watkins, 60 Ind. A. 384, 
110 NE 1008. 

92. Supreme Lodge M. A. F. O. 
v. Watkins, supra. 

93. Ground for forfeiture of con- 
tract see supra §§ 88-98. 

94. Mass.—Kidder Vv. Supreme 
Commandery U. O. G. C., 192 Mass. 
326, 78 NE 469. 

Mo.—Chadwick v. Order of Triple 
Alliance, 56 Mo. A. 463. 

Nebr.—Sharpe v. Grand Lodge A. 
O. U. W., 108 Nebr, 193, 188 NW 100, 
189 NW 176; World Mut. Ben. Assoc. 
a Re 59 Nebr. 587, 81 NW 
620. 

N. J.—Van Franklin 
Council No. 41 J. O. U. A. M., 69 N. 
J. I. 15,64°A 564 [aff-6o°N. J Ler 2, 
58 A 818]; Supreme Assembly Royal 
Soe. G. F. v.. McDonald, 59 N. J. L. 
248, 85 A 1061. 

N. Y.—Victoria v. Musical Mut. 
Protective Assoc., 162 NYS 652. 

N. D.—Kinney vy. Brotherhood of 
American Yeomen, 15 N. D. 21, 106 
NW 44, 

S. C.—Sternheimer v. Order of 
United Commercial Travelers, 107 S. 
C. 291, 93 SE 8. 

In actions on: 

Insurance contracts generally see In- 

Surance § 802. 

Life insurance contracts generally 

see Life Insurance § 400. 

95. Kinney  v. Brotherhood of 
American Yeomen, 15 N. D. 21, 106 
NW 44; Sternheimer v. Order of 
United Commercial Travelers, 107 S. 
C. 291,793. SE 8: 

[a] Illustration.—In an action on 
a life insurance policy, allegations in 
a complaint asserting generally that 
insured was a member in good stand- 
ing and had paid all dues and assess- 
ments are surplusage, and do not 
relieve defendant of the necessity of 
pleading and the burden of proving 
a default in these respects. Kinney 
v. Brotherhood of American Yeomen, 
15 N. D. 21, 106 NW 44. 

96. Bettenhasser v. Templars of 
Liberty of America, 58 App. Div. 61, 
68 NYS 505. 

97. Sovereign Camp W. O. W. v. 
Ogden, 76 Nebr. 6438, 107 NW 860. 

98. Bildhauer v. Slovenska Na- 
rodno Podporna Jednota, 234 Ill. A. 
350; Johnson v. Sovereign Camp W. 
O. W., 119 Mo. A, 98, 95 SW 951. 


Alstyne v. 


Oo i i i —— II 
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- notice of the assessment was given.® 


Sa eer 


P. 


§5 246-248) 


compliance with the provisions of the certificate.% 
Nor is it sufficient to plead that at the time of his 
death the member was suspended for nonpayment 
of assessments, without showing that, under the 
certificate or laws of the society, such nonpayment 
worked a forfeiture.t The answer must state that 
the dues were assessed,” and the facts showing that 
Alleging that 
the member failed to pay is sufficient without a fur- 
ther allegation that the assessment was not. in fact 
paid, where no person other than the member was 
liable to pay it.* 

Inconsistent defenses. Allegations of suspension 
for, nonpayment of assessments and also for nonpay- 
ment of dues do not set up inconsistent defenses 
between which defendant must be compelled to 
elect.° 

[§ 247] c. Death or Disability from Excepted 
Risk*’—(1) In General. Where defendant relies on 


the defense that the loss falls within an exception: 


in the contract, he must affirmatively plead such 
defense,’ unless the petition, declaration, or com- 
plaint contains averments putting that matter in 
issue.2 So where the society relies upon the de- 
fense that the member met his death in violation 
of the law,® or while engaged in combat with an- 
other, in violation of the laws of the society,?? 
it must plead the facts showing such violation. 
So the defense that the contract, by its terms, was 
to become void if the beneficiary caused the death 
of the member must be specially pleaded. 
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[§ 248] (2) Suicide.t? The suicide of the member 
must be specially pleaded by defendant where that 
is a defense.* A plea that the member committed 
suicide,'* or came to his death by taking his own 
life,'®-has been held sufficient, without alleging that 
he was sane at the time.‘® But it has been held 
that, where a subsequently enacted by-law reliev- 
ing the society from full liability in case the mem- 
ber committed suicide, whether sane or insane, was 
not binding if the member committed suicide while 
insane, an answer that the member committed sui- 
cide was demurrable, where it did not allege that 
he was not insane at the time.” So it has been 
held that a special plea founded on a stipulation 
against payment of benefits to members committing 
suicide, unless Gone in delirium resulting from ill- 
ness, or while the member is under treatment for 
insanity, must show that the suicide was such as by 
the contract of insurance relieved the society from 
lability.1®5 A plea that the member died by his 
own hand while sane, without any averment that 
the act was intentional or deliberate, is not a plea 
that he committed suicide.1® So where a by-law 
provides that no recovery shall be had if the mem- 
ber dies by his own hand or act, whether sane or 
insane, a plea merely averring that the member 
died by his own hand or act is insufficient.?° 

Power to enact. A special plea alleging that the 
member had agreed to be bound by subsequent. by- 
laws enacted by the supreme body, and that the 
law under which forfeiture is claimed because of 


“se 


99. Weber v. Ancient Order of 
Pyramids, 104 Mo. A. 729, 78 SW 
650 


1. Bildhauer v. Slovenska Nar- 
odna Podorna Jednota, 234 Ill. A. 350. 

2. Harlow v. Supreme Lodge K. 
H., 62 SW 1030, 23 KyL 456; Kinney 
v. Brotherhood of American Yeomen, 
1D N: D. 21, 106 NW 44. 

[a] Conclusions of law.—An alle- 
gation that assessments were duly 
made by defendant in accordance 
with its charter is a mere conclusion 
of law. American Mut., Aid Soc. v. 
Helbrun, 85 Ky. 1, 2 SW 495, 8 KyL 
627, 7 AmSR 671. 

8. Harlow v. Supreme Lodge K. 
62 SW 1030, 283 KyL 456; Coyle 
v. Kentucky Grangers’ Mut. Ben. 
Soc., 2 SW 676, 8 KyL 604 (a mere 
allegation of failure to pay dues after 
“legal notice” is insufficient). 

4. Gray v. Supreme Lodge K. H., 
118 Ind. 293, 20 NE 833. 

[a] If the assessments were paid 
by any other person, that is a matter 
for reply. Gray v. Supreme Lodge 
K. H., 118 Ind. 293, 20 NE 833. 

. 5 Backdahl v. Grand Lodge A. O. 
U. W., 46 Minn. 61, 48 NW 454. 

6. Contingency on which benefits 
are payable see supra §§ 168-181. 

7. Mutual Trust, etc., Co. v. Trav- 
elers’ Protective Assoc., 57 Ind. A. 
329, 104 NE 880, (A.) 100 NE 451; 
Funeral Ben. Dept. J. O. U. A. M. v. 
Ringo, 140 Ky. 310, 131 SW 2. . 

[a] Allegation held sufficient.— 
Funeral Ben. Dept. J. O. U. A, M. v. 
Ringo, 140 Ky. 310, 131 SW 2. 

[b] Allegations held insufficient.— 
A paragraph of an answer in an ac- 
tion on an accident certificate alleg- 
ing that plaintiff was not injured 
while in the performance of the 
duties of his employment, as re- 
quired by the rules of the associa- 
tion to entitle him to recover, but 
by unnecessarily exposing himself 
to danger while seeking his own 
pleasure, is demurrable as not stat- 
ing facts. Voluntary Relief Dept. v. 
Spencer, 17 Ind. A. 123, 46 NE 477. 

In actions on life insurance con- 
tracts generally see Life Insurance 


400. 
8. Mutual Trust, etc., Co.. v., Trav- 


elers’ Protective Assoc., 57 Ind, A. 
329, 104 NE 880, (A.) 100 NE 451. 

[a] Ilustration.—Where the com- 
plaint alleged that death was a result 
of an accident causing visible marks, 
and a copy of the by-laws, excepting 
liability unless the injury produced 
a visible mark, was attached, a gen- 
eral denial put in issue the question 
whether there were such. visible 
marks on the body. Mutual Trust, 
etc., Co. v. Travelers’ Protective As- 
soc., 57 Ind. A. 329, 104 NE 880, (A.) 
100 NE 451. 

9. Sovereign Camp W. O. W. v. 
Pritchett, 208 Ala. 33, 81 S 823; 
Eminent Household C. W. yv. Kester- 
son, 140 Ky. 562, 181 SW 384. 

{a] Death in violation of foreign 
law.—A plea is insufficient where 
the law is not substantially stated 
and facts are not averred which are 
supposed to constitute its violation. 
Sovereign Camp W. O. bey nite 
chett, 203 Ala. 338, 81 S 823. 

[b] Plea held sufficient.—Hobbs 
v. Sovereign Camp W. O. W., 212 Ala. 
467, 102 S 625. 

10. Eminent Household C. W. v. 
Payne, 18 Ala, A. 28, 88 S 454; Emi- 
nent Household C. W. v. Kesterson, 
140 Ky. 562, 131 SW 384. 

[a] Allegations held insufficient. 
—(1) A plea that the member’s death 
was the result of his engaging in 
mortal combat with another was in- 
sufficient, where it failed to allege 
that the contract of insurance pro- 
hibited his entering into combat. 
Eminent Household C. W. v. Payne, 
P32 Ata, Av 235.88) “Si 454. 262) 1 Lhe 
answer, in an action on a policy con- 
ditioned if insured “shall die in con- 
sequence of a duel. or combat ex- 
cept in self-defense ... or in con- 
sequence of violation or attempted 
violation of the law” by him, the 
policy shall be void, alleging that 
insured came to his death when he 
was violating and attempting to vio- 
late the law, in that he was at- 
tempting to take the life of, or do 
great bodily harm to, R, is bad on 
demurrer, when construed most 
strongly against the pleader, as, when 
stripped of the allegations consti- 
tuting mere legal conclusions of the 


pleader, all that appears is that in- 
Sured and R were engaged in a com- 
bat, it not appearing that insured 
was not attempting to defend him- 
self. Eminent Household C. W. v. 
Kesterson, 140 Ky. 562, 131 SW 384. 

11. Patterson vy. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692. 

12. As excepted risk see supra §§ 
171-176. 

13. Schack yv. Supreme Lodge F, 
B., 9 Cal. A. 584, 99 P 989; Copple v. 
Life, etce.,’ Assoc., (Mo. A.) 196 SW 
399; Latimer v. Sovereign Camp W. 
O. W., 62 S. C. 145, 40 SH 155. 

In actions on life imsurance con- 
era generally see Life Insurance § 


14. Northwestern Benev., etc., As- 
soc. v. Hand, 29 Ill. A. 73; Supreme 
Lodge K. H. v. Fletcher, 78 Miss. 377, 
28 S 872, 29 S 523. 

15. Supreme Commandery K. G. 
yoo Ainsworth, 71 Ala, 436, 46 AmR 

16. Supreme Commandery K. G. R. 
v. Ainsworth, supra. 

17. Supreme Conclave I. O. H. v. 
Rehan, 119 Md.’ 92, 85 .A..1085, 46 
LRANS 308, AnnCas1914D 58, 

18. Supreme Court of Honor v. 
Barker, 96 Ill, A. 490. 

19. Martin v. Fraternal Reserve 
Life Assoc., 200 Ill. A. 359, 364. 

“Suicide is the act of taking one’s 
own life voluntarily and. intention- 
ally; or the deliberate and intentional 
destruction of his own life, by a per- 
son of sound mind. A person might 
die by his own hand or act, while 
sane, and yet the act causing death 
be unintentional or accidental.’’ Mar- 
tin v. Fraternal Reserve Life Assoc., 
supra. 

20. Martin v. Fraternal Reserve 
Life Assoc., supra. 

“Tf he died by his own act, while 
in a state of transitory mental dis- 
order, such as a trance, or epilepsy, 
or hysteria, or delirium, he could 
not be considered either as sane or 
insane; and hence his act of. self- 
destruction, while in a delirium or 
in a trance, could not be considered 
as within the provisions of the by- 
law mentioned.” Martin v. Fraternal 
Reserve Life Assoc., supra. 
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suicide was thereafter enacted by a board of con- 
trol of the endowment rank of such body, is in- 
sufficient, even though it further alleges that the 
board had full power to enact the by-law.?* 

Exemption from statute. Where defendant de- 
sires the benefit of the defense of suicide, and to 
be exempted from the provisions of a statute re- 
lating to general insurance companies and provid- 
ing that suicide is no defense, it must plead facts 
relating to its organization, method, and purpose 
of doing business, showing that it is a fraternal 
‘society ;?? and if defendant is a foreign corporation 
it must allege that it has been admitted to do busi- 
ness in the state as a fraternal society.2* A stat- 
ute, making a certified copy of the license issued 
by the state superintendent of insurance prima facie 
evidence that the licensee is a fraternal benefit 
society, does not relieve defendant from the neces- 
sity of putting its fraternal character in issue by 
proper pleading to that effect.?+ 

Estoppel. An answer ‘‘that the death proofs 
furnished by claimants showed the cause of death 
to have been suicide,’’ followed by the statement 
‘‘that the cause of death was in fact suicide,’’ does 
not sufficiently plead estoppel of plaintiffs to prove 
that death was not due to suicide.”® 

21. Supreme Lodge K. P. W. v. 
McLennan, 171 Til. 417, 49 NE 530 
[aff 69 Tl. A. 599). 

22. Bondurant y. Brotherhood of 


American Yeomen, (Mo. A.) 199 SW 
424; Loyal Americans of Republic v. 
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tions in the answer alleging that the 
constitution and by-laws of the fra- 
ternal order expressly provided that 
no person over sixty years of age 
was eligible for membership and that 
the application provided that an an- 


[§§ 248-249 


Demurrer to plea; admissions. Under the general 
rule that a demurrer to a plea admits the truth of 
all relevant facts which are well pleaded,” a de- 
murrer to a plea alleging that insured committed | 
suicide, and died from the effeets of a pistol wound 
inflicted by himself with suicidal intent, admits that 
he committed suicide while sane.?? So where a cer- 
tificate is conditioned on compliance with the laws 
then in force and those thereafter adopted, and a 
plea alleges that after the issuance of the certificate 
a new law was enacted, providing that no benefit 
should be paid in case the member committed sui- 
cide, whether sane or insane, a demurrer admitted 
the regular enactment of the new law, so that it 
became operative retrospectively, except as to rights 
which had become vested.?® 

[§ 249] 3. Replication or Reply and Subsequent 
Pleadings. Whether a reply is necessary in an ac- 
tion on a mutual benefit certificate is governed by 


‘the rules and practice acts relating to pleadings in 


civil actions in general.?® The replication to a 
plea setting up breach of conditions of the contract 
may traverse or deny the breach,®° or confess and 
avoid it.24 Ordinarily, a reply may allege any 
facts,22 such as estoppel or waiver,®* tending to 
avoid any new matter set up in the answer. Some 
of the nature of an avoidance, yet 
that such was the case is more ap- 
parent than real. She did not confess 
that the deceased had committed 


suicide. What she really attempted 
was to negative and explain de- 


McClanahan, 50 Tex. Civ. A. 256, 109 
SW 973. 


| [a] Facts must be stated, and not 
conclusions.—Bondurant v. Brother- 
hood of American Yeomen, (Mo, A.) 


[199 SW 424. 
' 23. Loyal Americans of Republic 
v. McClanahan, 50 Tex. Civ. A. 256, 
109 SW 9738. 

[a] Thus in Missouri a foreign 
corporation, sued for failure to pay 
a death benefit certificate issued by 
it, in order to receive the benefit of 
the laws and rules of construction 
pertaining to death benefit certificates 
issued by fraternal benefit associa- 
tions must plead and prove not only 
that it possesses the essential quali- 
fications of such an association as 
prescribed by Rev. St. (1899) § 1408 
(St. Annot. [1906] p 1111), but also 
that it has been admitted to do 
business in the state as such an as- 
sociation, as provided by § 1410 (p 
,1113), and where, although it may 
be a fraternal benefit association as 
‘defined by § 1408, it does not appear 

~ that it has been admitted to do busi- 
ness in the state as provided by § 
1410, the contract cannot be consid- 
ered otherwise than one of regular 
insurance as to which under the ex- 
press provisions of § 7896 (p 3750) 
the suicide of insured is no defense. 
Loyal Americans of Republic v. Mc- 
Clanahan, 50 Tex. Civ. A. 256, 109 
SW 973. 

24. Bondurant vy. Brotherhood of 
American Yeomen, (Mo. A.) 199 SW 
424, 

25. Osburn v. Court of Honor, 152 
Mo. A.:.652, 1833 SW 87. 

26. See Pleading [31 Cyc 333], 

27. Plunkett vy. Supreme Conclave 
I. 0. -H., 105 Va. 643, 55 SH 9. 

28. Plunkett v. Supreme Conclave 
oOo. supra. 


29. See Pleading [83 Cyc 241 et 
seq]. 

[a] In Arkansas, under Kirby Dig. 
§ 6108, a reply is necessary only 


when the allegations in the answer 
are in the nature of a counterclaim 
or set-off. Hence, in an action 
against a fraternal insurance order 
on a life policy, it was not necessary 
to file a reply to put in issue allega- 


Swer to the query therein as to the 


-|age of applicant was a warranty. 


Home Protective Assoc. v. Morse, 143 
Ark. 184, 222 SW 364. 

[b] In Mlinois, matter in avoid- 
ance of a limitation contained in the 
policy is a matter for replication 
after the limitation has been pleaded 
by defendant. Kettenring v. North- 
vain Masonic Aid Assoc., 99 Fed. 
o . 

{c] In Iowa, under Code § 3576, 
providing that there shall be no reply 
except where a counterclaim is al- 
leged, or where some matter is al- 
leged in the answer to which plain- 
tiff claims to have a defense by 
reason of the existence of some fact 
which avoids the matter alleged in 
the answer, a reply iS necessary 
where the certificate attached to the 
complaint provided against recovery 
for death by suicide, and the answer 
alleged that in the proof of death 
plaintiff stated that death was 
caused by suicide. Anderson vy. Royal 
Hig hieRGere 195 Iowa 1252, 193 NW 
64 


[d] In Texas, under Rev. St. 
(1895) art 1198, declaring it un- 
necessary for plaintiff to deny any 
special matter of defense, but that it 
shall be regarded as denied unless 
expressly admitted, the allegation of 
the answer in an action for the death 
benefit that the member committed 
suicide, whereby the benefit certifi- 
eate became void, is put in issue 
by the statute, notwithstanding a 
mere implied admission of the reply. 
Brown v. United Moderns, 39 Tex. 
Civ. A, 343,87 SW 357. 

[e] In Utah, under Comp. L. 
(1907) § 2980, as amended by L. 
(1907) e¢ 389, providing that a party 
who confesses the facts pleaded in 
the answer, but desires to avoid the 
legal effect thereof, must file a re- 
ply, plaintiff in an action to recover 
on a benefit certificate, defended on 
the ground of insured’s suicide, was 
not required to reply in order to 
make her evidence as to insured’s 
mental condition admissible. Moran 
v. Knights of Columbus, 46 Utah 397, 
409, 151 P 353 (“‘while plaintiff's evi- 
dence in rebuttal apparently partook 


fendant’s evidence upon that subject. 
In view of the whole pleadings, and 
in view of how the matter arose at 
the trial, we do not think a reply 
was necessary in this case’’). 

30. Keatley vy. Grand Fraternity, 
198 Fed. 264; Suppiger v. Covenant 
Mut. Ben. Assoc., 20 Ill. A. 595; Ful- 
ler v. Baltimore, etc., Employes’ Re- 
lief Assoc., 67 Md, 433, 10 A 2387. 

31. Eminent Household C. W.. Vv. 
Payne, 18° Ala.” Ao 23,88 S. 4043 
Knights of Modern Maccabees y. Gil- 
lespie, 14 Ala. A. 493, 71 S 67; Wilt- 
shire v. Modern Woodmen of Amer- 
ica, 76 Colo.*460, 232 P 925; Knights 
& Ladies of Columbia Ins. Order v. 
Shoaf, 166 Ind. 367, 77 NE 738: Car- 
ter v. Carter, 35 Ind. A. 73, 72 NE 187. 

32. Eminent Household C. W. v. 
Payne, 18 Ala. A. 23, 88 S 454; Su- 
preme Tribe B. H.. v.. Lennert, 178 
Ind. 122, 98 NE 1215. 

[a] . ustration.— Where defend- 
ant set up a claim under a certifi- 
cate subsequently issued, allegations 
of an antenuptial contract between 
plaintiff and insured, in which he 
agreed to transfer the insurance in 
question to her in consideration of 
marriage, etc., was proper matter in 
reply... Carter. y. Carter, .35.Ind. »A\ 
73,.-72 NE 187, 

{[b] Allegations held insufficient.— 
(1) In an action defended on the 
ground that the member lost his 
life after entering into a combat in 
violation of the insurance contract, 
a replication, alleging that the mem- 
ber was acting in self-defense in 
engaging in combat, was defective 
for failure to set out the facts con- 
stituting self-defense. Eminent 
Household C. W. yv. Payne, 18 Ala, A. 
23, 88 S 464. (2) Where insurer 
pleaded forfeiture, in that insured 
had engaged in the sale of liquors as 
a beverage, a replication that in- 
surer knew, when the certificate was 
issued, that insured drove a_ beer 
wagon was insufficient for failing 
to allege that insurer knew that in- 
sured was engaged in the sale of 
liquors as a beverage. Supreme Tribe 
Beer v. Lennert, 178 Ind. 122, 98 NE 

oO. 


33. Woodmen of World v. Mc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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authorities have held that, where waiver or estop- 
pel is relied on by plaintiff to avoid the defense 
of breach of warranty or condition set up in the 
answer, it must be specially pleaded,** although 
there is authority to the contrary.*® 
the reply consists of a general denial of new mat- 
ter in the answer setting up a breach of condi- 
tions, plaintiff cannot avail himself of a waiver 
A replication in answer to 
defendant’s plea of the general issue, that defend- 
ant waived a forfeiture, is inapt and bad on de- 
Where the answer sets up the defense 
that insured died from a cause not within the risks 
assumed, the reply must aver such facts and cir- 
cumstances as constitute an estoppel in pais.°® 
reply, when a denial, must negative the material 
parts of the plea,®® and, if setting up new matter, 
must not materially depart from the allegations in 
A reply to a plea that the certi- 
ficate was issued by mistake for a sum larger than 
dues were collected for, that the beneficiary had 
no knowledge of the laws of the society, and that 
after the death, in expectation of receiving the face 
‘value of the policy, she contracted debts and ex- 
pended money she would not have done had she 


of such conditions.°*® 


murrer.?* 


the complaint.*° 


Henry, 197 Ala. 541, 73 S 97; Knights 
of Modern Maccabees v. Gillespie, 14 
Ala, A, 498, 71 S 67; Wiltshire v. 
Modern Woodmen of America, 76 
Colo. 460, 282 P 925; Marcus v. Na- 
tional Council K. & L. S., 127 Minn. 
196, 149 NW 197. 

[a] Construction of allegations.— 
An allegation that the order waived 
a forfeiture by accepting dues im- 
plied that the officer who accepted 
the payments had authority to do so. 
United Order of Golden Cross v. 
Hooser, 160 Ala. 334, 49 S 354. 

[b] Allegations of waiver held 
sufficient.— (1) A replication that in- 
surer with full knowledge by and 
through its officer, servant, or agent 
issued and delivered the policy with 
the true condition of insured well 
and thoroughly understood is suffi- 
cient to allege the authority of such 
officers or agents to waive a condi- 
tion. Knights of Modern Maccabees 
v. Gillespie, 14 Ala. A. 493, 71 S 67. 
(2) Waiver of nonpayment of as- 
sessment, waiver of a law of the 
order requiring members of a dis- 
solved council to take certain action 
to preserve their membership, and 
waiver of proofs of death, held prop- 
erly pleaded. Marcus v. National 
Council K, & L. S., 127 Minn. 196, 149 
NW 197. 

[c] Allegation of waiver held in- 
sufficient.—(1) Authority to waive. 
Woodmen of World v. McHenry, 197 
Ala. 541, 73 S97. (2) An allegation 
of the replication in answer to the 
company’s plea of forfeiture, that 
the company waived the disconnec- 
tion of insured from the order by 
accepting monthly installments after 
the forfeiture, construed most 
strongly against the pleader, did not 
allege that the payments were ac- 
cepted. United Order of Golden 
Cross v. Hooser, 160 Ala. 334, 49 S 
854. (3) An allegation that ‘they’ 
waived insured’s disconnection from 
the order by accepting payments did 
not allege that the waiver was made 
by the company, or its authorized 
agents, being too indefinite as to who 
aecepted the payments. United Or- 
der of Golden Cross v. Hooser, supra. 
(4) Where defendant alleged that, 
when it received the payments which 
plaintiff claimed operated as a waiver 
of insured’s forfeiture, insured was 
physically unfit for membership, 
which was unknown to defendant, 
but known to insured, the averment 
of the replication that the company 
waived the forfeiture by accepting 
the payments, without denying: the 
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been suspended 
Hence, where 


consistent.43 
Rejoinder. 


The 


allegations as to the circumstances 
under which they were accepted, was 
insufficient. United Order of Golden 
Cross v, Hooser, supra. 

[ad] Allegations of estoppel held 
insufficient.—In an action against a 
benefit association, a reply alleging 
that defendant, claiming plaintiff's 
deceased was ten years older than 
represented, agreed to waive the de- 
fense if the contrary was shown, 
and that it had been shown he was 
born only a year and a half before 
the time represented or subsequently, 
did not show estoppel. Wiltshire v. 
Modern Woodmen of America, 76 
Colo. 460, 232 P 925. 

Necessity of special plea see infra 
text and notes 34-36. 

34 Schworm v. Fraternal Bank- 
ers’ Reserve Soc., 168 Iowa 579, 150 
NW 714, AnnCasl1917B 373; Knapp 
v: Brotherhood of American Yeo- 
men, 139 Iowa 136, 117 NW 298; 
Matt v. Roman Catholic Mut. Pro- 
tective Soc., 70 lowa 455, 30 NW 799; 
Supreme Tent K. M. v. Hilliker, 29 
Can. S.C. 397, : 

35. Harvick v. Modern Woodmen 
of America, 158 Ill. A. 570. 

36. Edwards vy. Sovereign Camp 
W. O. W., 61 Okl. 2438, 161 P 170. 

37. United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354. 

38. Knights & Ladies of Columbia 
Ins. Order v. Shoaf, 166 Ind. 367, 77 
NE 738. 

[a] Reply held insufficient. 
Knights & Ladies of Columbia Ins. 
Order y. Shoaf, 166 Ind. 367, 77 NE 


738 
Mut. 


39. Suppiger v. Covenant 
Ben. Assoc., 20 Ill. A. 595; Fuller v. 
Baltimore, ete., Employes’ Relief 
Assoc:, 67 Md. 433, 10 A 2387. 

40. Alexander v. Woodmen of 
World, 161 Ala. 561, 49 S 8838; Sweet- 
ser v. Odd Fellows’ Mut. Aid Assoc., 


117 Ind. 97, 19 NE 1722; Supreme 
Tribe B. H. v. Hall, 24 Ind, A. 3816, 
56 NE 780, 79 AmSR 262; Hunt v. 


Iowa State Traveling Men’s ‘Assoc., 
180 Iowa 434, 160 NW» 284; Smith v. 
Sovereign Camp W. O. W., 179 Mo. 
119, 77 SW 862; Baltzell v. Modern 
Woodmen of America, 98 Mo, A, 153, 
71 SW 1071. 

[a] Rule applied.—Where a peti- 
tion claimed that decedent joined a 
company when certain by-laws were 
in force which the answer denied, a 
reply alleging receipt of by-laws to 
this effect cannot enlarge the petition 
to charge fraud or estoppel. Hunt v. 
Iowa State Traveling Men’s Assoc., 
180 Iowa 4384, 160 NW 284. 
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known of the alleged mistake, sets up no defense.*+ 
Denial joined with new matter. 
ant denied liability on the theory that insured had 


Where defend- 


for delay in payment of assess- 


ments, a reply containing, first, a general denial, 
and then a specific allegation that insured was never 
in default, and also setting up matter in estoppel, 
is not subject to general demurrer.*? 
gations in the reply that insured did not make any 
false statements in his application and that de- 
fendant is estopped to raise such a defense in- 


Nor are alle- 


In accordance with the general rule,** 
where the replication sets up new matter, a re- 
joinder is necessary, unless dispensed with by the 
statute, to enable defendant to avail itself of a de- 
fense to such new matter.* 

[§ 250] 4. Amendments. 
swer*”? may be amended, by leave of court, subject 
to the rules relating to amendments of pleadings 
in civil actions in general.*® 
the general rule,*® the allowance or refusal of 
amendments is a matter which is largely within 
the sound discretion of the trial court.®° 
jurisdictions, matter in avoidance of a limitation 


The complaint** or an- 


In accordance with: 


In some 


Departure generally see Pleading 
[81 Cyc 255]. 3 

41. Gray v. Supreme Lodge K. H., 
118 Ind. 293, 20 NE 833. 


42. Zahm vy. Royal Fraternal 
Union, 154 Mo, A. 70, 138 SW 374. 
43. Reid v. Brotherhood of R. 


Trainmen, (Mo. A.) 232 SW 185. 

44, See Pleading [31 Cyc 267]. 

45. -Sovereign Camp W. O. W. v. 
Alford, 210 Ala. 378, 98 S 130. 

[a] Allegations held insufficient. 
—Where insurer’s plea that deceased 
was Suspended was negatived by the 
replication setting out a one-year in- 
contestable clause in the certificate, 
a rejoinder that at the time of de- 
ceased’s suspension the certificate 
had been amended by changing in- 
surer’s constitution, which was a 
part of the certificate, by extending 
the incontestable period to five years, 
was subject to demurrer as not al- 
leging that the amendment was in- 
tended to have. retroactive effect. 
Sovereign Camp W. O. W. vy. Alford, 
210 Ala, 378, 98 S§ 130. 

' 46. Slaughter v. Grand Lodge, 192 
Ala. 301, 68 S 367; Newman v. Cove- 
nant Mut. Ins. Assoc., 76 Iowa 56, 
40 NW 87, 14 AmSR 196, 1 LRA 659. 

[a] Effect of particular amend- 
ments.—Slaughter v. Grand Lodge, 
192 Ala. 301, 68 S 367. 

{b] In Vermont, under Acts 
(1912) No. 91, providing that, where 
the original declaration is upon the 
common counts, the court may per- 
mit amendment to add special counts 
in assumpsit, debt, or covenant for 
the same:cause of action, plaintiff 
can amend his general count on an 
insurance policy by adding counts 
in assumpsit, debt, or covenant, since 
the general count on an insurance 
policy is a common count. Patter- 
son v. Modern Woodmen of America, 
89 Vt, 305, 95 A 692, 


47. Runge v. Esau, 6 Misc. 147, 26 
NYS 33; Nova Scotia Mut. Relief 
Soc: v. “Webster, 17 Can. /S:-G. 718; 


Oates v. Supreme Ct, I. O. F., 4 Ont. 
535. 


48. See Pleading [31 Cyc 359 et 


seq]. 
49. See Pleading [31 Cyc 368]. 
50. Supreme Lodge K. P. y. Few, 
142 Ga, 240, 82 SE 627; Hann v. 


National Union, 97 Mich. 513, 56 NW 
834, 87 AmSR 365. 

[a] Time of request for amend- 
ment.—Where the question is raised 
for the first time by a request to 
charge. defendant claiming that the 
testimony tends to show that in- 
sured’s place of residence was in a 


\ 
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contained in the policy must be availed of by repli- 
- eation,®! and cannot be set up by way of amend- 
ment.°” 

[§ 251] 5. Issues, Proof, and Variance®*—a. Mat- 
ters To Be Proved.®* In accordance with the gen- 
eral rule,®® plaintiff in an action on a benefit certi- 
ficate must prove every material allegation of his 
petition, declaration, or complaint,°° and defendant 
must establish every material averment of a sub- 
stantive defense pleaded by him.*’ But immaterial 
allegations®* and matters not in issue®? need not 
be proved. So where the only issue is whether the 
membership lapsed during the lifetime of the mem- 
ber, the beneficiary need not prove a demand on the 
society to make an assessment or that an assess- 
ment has been made.°° Where the answer alleges 
that defendant is a fraternal beneficiary society, 
but there is no proof thereof, and the certificate 
sued on indicates that the organization is an in- 
surance concern, it will be considered an ordinary 
life insurance company.** 

Matters admitted. A fact admitted by the ad- 
verse party need not be proved.®? The execution of 
the certificate must be held confessed, unless denied 
by a verified answer,** and plaintiff is not required 
to offer such certificate in evidence, nor the appl- 
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cation therefer, even though made a part of the 
contract.6¢ But an admission by plaintiff that 
changes in defendant’s constitution were made by 
written resolution and adopted at a regular meet- 
ing is not such an admission of legal adoption of 
the amendments as to absolve defendant from the 
necessity of showing compliance with other acts 
required to make an amendment legal.® é 

A statement in agreed facts that a call for an 
assessment was made in accordance with the pro- 
visions of the policy does not prevent the right 
to contest the legality of the assessment where the 
agreed facts nowhere state that the amount named 
in the call was justly due.®® 

Conjunctive allegations. Where defendant’s re- 
joinder seeks to avoid the replication by pleading 
facts in the conjunctive, each of the conjunctive 
allegations must be established to entitle defend- 
ant to the general charge.®? 

[§ 252] b. Issues Raised by, and Evidence Ad- 
missible under, Pleadings.®® As in other civil ae- 
tions,®® the issues to be tried in an action on a 
mutual benefit certificate are confined to such mat- 
ters as are properly raised by the pleadings,’ and 
proof which does not conform to the issues so raised 
cannot be received.’1 So, to render evidence ad- 


state other than that given in his ap- 
plication during a portion of the time 
covered by his statement, it is within 
the discretion of the court to refuse 
to allow an amendment of the notice 
so as to cover such special defense. 
Hann v. National Union, 97 Mich. 
513, 56 NW 834, 37 AmSR 365. 

{b] Amendment held properly re- 
fused.—Supreme Lodge K, P. v. Few, 
142 Ga. 240, 82 SE 627. 

51. See supra § 249 note 29 [b]. 

52. Kettenring v. Northwestern 
Masonic Aid Assoc., 99 Fed. 532 (Illi- 
nois rule). 

53. In actions on: 

Insurance policies generally see In- 

surance §§ 809-821. 

Life policies generally see Life In- 

surance §§ 402-405. 

54. In actions on: 

Insurance policies generally see In- 

surance §§ 813, 814. 

Life policies generally see Life In- 

surance § 403. 

55. See Pleading [31 Cyc 674]. 

56. Woodmen of World v. Maynor, 
206 Ala. 176, 89 S 750; Alexander 
v. Woodmen of World, 161 Ala. 561, 
49 S 883. 

[a] Death of insured.—Woodmen 
of World v, Maynor, 206 Ala. 176, 89 
S 750, 

57. Brown v. Modern Woodmen of 
America, 115 Iowa 450, 88 NW 965. 


58. Sternheimer Vv. Order of 
United Commercial Travelers, 107 
S. C. 291, 93 SE: 8. 

‘59. Sovereign Camp W. O. W. v. 


Adams, 204 Ala. 667, 86 S:'737; Mod- 
ern Woodmen of America v. Davis, 
184 Ill. 236, 56 NE 300; Tuepker 
v. Sovereign Camp W. O. W., (Mo. 
A.) 226 SW 1002. 

Matters admitted by adverse par- 
ties see infra text and notes 62-65. 

60. Southwestern Mut. Ben. As- 
soc. v. Swenson, 49 Kan. 449, 30 P 405. 

61. Brown v. Modern Woodmen of 
America, 115 Iowa 450, 88 NW 965; 
Conner v. Life, etc., Assoc., 171 Mo. 
A. 364, 157 SW 814; Kribs v. United 
Order, of Foresters, 171 Mo, A. 87, 
153 SW 571. 

Burden of proof see infra § 254. 
§ ric wort d of special plea see supra 

62. Cal.—Hoeft v., Supreme Lodge 
Lae 113 Cal. 91, 45 P1865) 83-LRA 
174. 

Iowa.—Wood v. Brotherhood of 
American Yeomen, 140 Iowa 98, 117 
NW 1123. 


Mo.—Young v. Railway Mail As- 
soc., 126 Mo. A. 325, 103 SW 557. 

N. Y¥.—Victoria v. Musical Mut. 
Protective Assoc., 162 NYS 652. 

Or.—Montour v. Grand Lodge A. O. 
U. W., 38 Or. 47, 62 P 524. 

[a] Thus (1) where plaintiff ad- 
mits all substantial facts necessary 
to authorize an assessment, the so- 
ciety need not prove that such assess- 
ment was authorized or levied in the 
manner prescribed by the rules of the 
order. Montour v. Grand Lodge A. 
O. WH Wi 88. Ors 47 C2 PU 24 62) 
So where the society admits that its 
mortuary fund contains more than 
the amount of the certificate, plain- 
tiff is not required to prove that the 
fund contains that amount applicable 
to the payment of the certificate. 
Elmer v. Mutual Ben, Life Assoc., 
19 NYS 289 [aff 138 N. Y. 642 mem, 
384 NE 512 mem]. (3) Likewise, an 
admission by the association that the 
certificate was in fact issued, and 
payment of the amount thereof into 
court by it, operates as a waiver not 
only on the part of the association, 
but also as to contestants joined as 
defendants. Hoeft v. Supreme Lodge 
K, Hy; 213>Cal, 91,0 45° P1185, 38-LRA 


174. 
4 Mherth aad see Pleading [381 Cyc 
76). 
63. Thomas vy. Guaranty Fund 


Life Assoc., 73 Mo, A. 371. 

Necessity of verifying answer gen- 
erally see supra § 242. 

64. Thomas v. Guaranty Fund 
LifeAssoc.,.78 Mo. A. 371. 

65. Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 


66. Langdon v. Massachusetts 
Bee Assoc., 166 Mass. 316, 44 NE 

67. Brotherhood of Locomotive 
Firemen, etc. v. Milner, 193 Ala. 68, 
69 S 10. 

68. In actions on: 


Insurance policies generally see In- 

surance §§ 815-818. 

Life policies generally see Life In- 

surance § 404. 

at See Pleading [31 Cyc 670 et 
seq]. 

70. Independent Order of Calanthe 
v. Kelsey, | 30 -Ga.., A,’ 714,119 | SH 
221; Coulter v. Travelers’ Protective 
Assoc., 144 Ill. A. 255; Red Men’s 
Fraternal Acc, Ins, Assoc. v. Rippey, 
181 Ind, 454, 1083 NE 345, 104 NE 
641, 50 LRANS 1006; Wagner v. Su- 
preme Lodge K. P., 64 Ind. A. 510, 


116 NE 91; Wilcox v. Supreme Coun- 
cil R. A.-151 App. Div. 297, 136 NYS 
377 [rev 66 Misc. 253, 123° NYS 83, 
and aff 210 N. Y. 370, 104 NE 624, 
52 LRANS 806]. 

[a] Rule applied.—Where the sole 
defense made in the plea was that 
the deceased member was not in 
good standing, with all endowment 
taxes paid up, contentions that no 
proof of death was offered or sub- 
mitted, and that it was not shown 
that the member’s good standing was 
evidenced by records of the grand 
court, were without merit. Inde- 
pendent Order of Calanthe vy. Kelsey, 
30 Ga. A. 714, £19 SE 221. 

[b] Where defense is that policy 
did not cover death from a particular 
disease, the question of forfeiture is 
not involved. Red Men’s Fraternal 
Acc. Assoc. vy. Rippey, 181 Ind. 454, 
ene 345, 104 NE 641, 50 LRANS 


{[c] Issues held not raised.—Red 
Men’s Fraternal Ace. Ins. Co. v. 
Rippey, 181 Ind. 454, 103 NE 345, 


104 NE 641, 50 LRANS 1006 (issue 
of forfeiture). 

{(d] Issues held sufficiently raised. 
—Wagner y. Supreme Lodge K. P.; 64 
Ind. A. 510, 116 NE 91 (issue of rea- 
sonableness of increase in assess- 
ments); Wileox v. Supreme Council 
R. A., 151 App. Div, 297, 136 NYS 377 
[rev 66 Misc. 258, 123 NYS 83, and aff 
re Y. 370, 104 NE 624, 52 LRANS 

71. Ala.—Woodmen of World v. 
Alford, 206 Ala. 18, 89 S 528. 

Tll.—Croak v. High Court I. O. F., 
162 Ill. 298, 44 NE 525. 

Ind.—Craiger v. Modern Woodmen 
of America, 40 Ind. A. 279, 80 NE 429. 

Iowa.—Knapp v. Brotherhood of 
American Yeomen, 128 Iowa 566, 105 
NW 63. 

N. C.—Blount v. Royal Fraternal 
Assoc., 163 N. C. 167, 79 SE 299. 

8S. C.—Tumblin v. Sovereign Camp 
Wa O.W i; 139 |S. 'Coli3 3) 37, SR saik 

Utah.—Moran v. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

[a] Mllustration.—Evidence that at 
the time of a member’s expulsion he 
was sick with a fatal disease was in- 
admissible in an action on the benefit 
certificate, where the case was not 
tried’on the theory that the order ex- 
pelled him because he was sick, and 
for the purpose of avoiding the pay- 
ment of his certificate. Croak v. High 
Court I. O. F., 162 Ill. 298, 44 NE 525. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: d 
§§ 252-253] 


missible, it must be justified by the pleadings of 
the party offering it.’* Accordingly, evidence of 
waiver of a breach of warranty or condition is 
inadmissible unless plaintiff has properly pleaded 
such waiver, either in the petition, declaration, or 
complaint,’* or in the replication or réply,‘? al- 
though in some eases it has been held that an alle- 
gation in the complaint that the conditions of the 
contract have fully been complied with is sufficient 
to admit proof of the waiver of such conditions.” 
It has been held that, where the question of mem- 
bership is in issue, evidence showing that deceased 
had given notice of withdrawal is admissible, al- 
though his withdrawal is not pleaded.’® It has also 
been held that an action based on a presumption 
of death from absence, the date of death being 
alleged under a videlicet, permits proof of death 
at any time,’* and that an allegation of the death 
of insured at.a certain time does not render in- 
admissible evidence of his disappearance, to sup- 
port a presumption of death from absence.’* In 
assumpsit, a contract under seal of the company 
is inadmissible because of the form of the action,”® 
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but such a contract is admissible under a count 
in covenant.®® Where the defense is false represen- 
tations, the fact of their falsity when the policy 
was delivered some time after the application was 
made is immaterial if the answer alleges that they 
were false when made.*+ 

Under the general issue or general denial any 
defense is available which is not required to be 
specially pleaded,®? such as the defense of pay- 
ment®*® or release.’ It has been held that a notice 
under the plea of the general issue that defendant. 
will insist upon false representations and conceal- 
ment is sufficient to let in evidence of a particular 
disease with which insured was suffering.®® Affirma- 
tive defenses, as heretofore stated,®° are generally 
required to be specially pleaded, and are not ad- 
missible under the general issue or general denial.*” 

[§ 253] c. Variance.*® In accordance with the 
general rule*® the proof must correspond substan- 
tially with and support the pleadings and issues, 
and a material variance between the allegations and 
the proof is fatal.°t But an immaterial variance 


[b Where no issue as to the sub- 
mission of a claim to arbitration is 
raised by the pleadings, defendant 
cannot rely thereon as a defense. 
Knapp v. Brotherhood of American 
Yeemen, 128 Iowa 566, 105 NW 63. 


72. Colo. — United Commercial 
Travelers v. Boaz, 27 Colo. A. 423, 
150 P 822. 


Tll.—Modern Woodmen of America 
v. Davis, 184 Ill. 236, 56 NE 300 [aff 
84 Ill. A. 439]; Maloney v. North 
American Union, 177 Ill. A. 658. 

Ind.—Caywood v. Supreme Lodge 
K. & L. H., 171 Ind. 410, 86 NE’ 482, 
131 AmSR 253, 23 LRANS 304, 17 Ann 
Cas 503; Catholic Order of Foresters 
y. Collins, 51 Ind. A. 285, 99 NE 745. 

Mo.—Murphy v. Brotherhood of R. 
Trainmen, (A.) 199 SW 730. 

N. Y.—Demings vy. Supreme Lodge 
K. P., 20 App. Div. 622, 48 NYS 649 [aff 
161 N. Y. 662 mem, 57 NE 1108 mem]. 

N. C.—Doggett v. United Order of 
GeO.) L26 Nis C. 471: 865 E 2621)” 

Ss. D.—Cunningham y. Royal Neigh- 
bors of America, 24 S. D. 489, 124 
NW 434, 140 AmSR 793. 

Tex.—Supreme Council A. L. H. v. 
Anderson, 61 Tex. 296. 

Wash.—Taylor v. Modern Woodmen 
of America, 42 Wash. 304, 84 P 867, 
7 AnnCas 607. 

‘{a] Rule applied.—(1) Where the 
defense was an alleged forfeiture for 
failure to pay a certain assessment, 
evidence of nonpayment of a subse- 
quent assessment was inadmissible. 
Demings y. Supreme Lodge K. P., 20 
App. Div. 622, 48 NYS 649 [aff 161 
N. Y. 662 mem, 57 NE 1108 mem]. 
(2) Where the answer denied that the 
certificate was in force because of 
failure to pay an assessment, evli- 
dence that the certificate was not in 
force on the ground that the local 
lodge had been dissolved for nonpay- 
ment of assessments is inadmissible. 
Doggett v. United Order G. C., 126 
IN. C. 477, 36 SE 26. (3) A certificate 
agreeing to pay a sum not exceeding 
a specified amount, subject to certain 
‘conditions, is not admissible under an 
allegation setting up a certificate by 
which the society agreed to pay the 
full amount specified. Supreme Coun- 
cil A. L. H. v. Anderson, 61 Tex, 296. 

[b] Filing copy.— The member- 
ship certificate does not become a part 
of the declaration by merely filing a 
copy of it in the case, and does not 
make the certificate any more prop- 
erly receivable in evidence under the 
common counts than if no copy had 
been filed. Supreme Lodge 0. M. P. 
‘vy. Meister, 78 Ill. A. 649. : 


73. See supra § 240. 
74, See supra ; 249. 
75. See supra 240. 


Cramer vy. Masonic Life Assoc., 
DP ANY S235 6t 
Shank vy. Modern Woodmen of 
America, 213 Ill. A. 506. 

78. Martin vy. Modern Woodmen of 
America, 158 Mo. A, 468, 139 SW 2381. 

79. Pennsylvania Mut. Aid Soc. v. 
Corley, 2 Pennyp. (Pa.) 398. 

80. Patterson vy. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692. 

81. Modern Woodmen of America 
v. Sutton, 38 Ill. A. 327. 

82. Coulter v. Travelers’ 
tive Assoc., 144 Ill. A. 255. 

[a] Amount of assessment.—In an 
action of assumpsit on a policy of 
life insurance, which provided for the 
payment of a benefit of not more than 
fifteen hundred dollars, or such sum 
as an assessment levied upon all the 
members at a fixed rate would pro- 
duce, where there is a plea of the 
general issue, defendant may show 
what an assessment would have pro- 
duced in order to limit the recovery. 
Metropolitan Safety Fund Acc. Assoc. 
v. Windover, 37 Ill. A. 170 [aff in 137 
Til. A. 417, 27 NE 538]. 


Protec- 


83. Coulter v. Travelers’ Protec- 
tive Assoc., 144 Ill. A. 255 

84. Coulter v. Travelers’ Protec- 
tive Assoc., Supra. 

85. Briesenmeister  v. Supreme 


Lodge K. P. W., 81 Mich. 525, 45 NW 
Males 

86. See supra § 242. 

87. Cross references: 

Breach of warranty or condition in 

general see supra § 243. 

Death or disability from excepted 

risk see supra § 247. 

Failure to give notice or present 
proofs of loss see supra § 2438. 
Misrepresentation by insured see su- 

pra § 244. 

Nonpayment of dues or assessments 

see supra § 246. 

Suicide of member see supra § 248. 

88. In actions on: 

Insurance policies generally see In- 

surance §§ 819-821. 

Life policies generally see Life In- 

surance § 405. 

89. See Pleading [31 Cyc 700]. 

90. Ala.—Sovereign Camp W. O. 
W. v. Pritchett; 203 Ala, 33, 81 S 823. 

Ga.—Sovereign Camp W. O. W. v. 
Warner, 25 Ga. A. 449, 103 SE 861. 

Tll.—Killion v. Modern Woodmen 
of America, 202 Ill. A. 525. 

Ind.—Supreme Lodge K. P. yv. Fos- 
ter, 26 Ind. A. 333, 59 NE 877. 

Md.— Wells, etc., Council No. 14 J. 
O. U. A. M. v. Littleton, 100 Md. 416, 
60 A 22. 

Mo.—Grohmann v. Maccabees, (A.) 
237 SW 875. 

Tex.—Modern Order of Pretorians 
v. Taylor, 60 Tex. Civ. A, 217, 127 SW 


260. 

Wyo.—Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. 

[a] Proof held to conform to 
pleadings.—(1) Declaring on a policy 
of insurance and introducing a cer- 
tificate of a mutual benefit associa- 
tion did not constitute a variance. 
Sovereign Camp W. O. W. v. Pritch- 
ett,..1203 “Ala...33, 810 S, 8234, (@)- Am 
allegation in a complaint that a cer- - 
tificate was issued by the “supreme 
lodge, Knights of Pythias,” is suffi- 
ciently supported by a certificate 
showing that it was issued by the 
“poard of control of the endowment 
rank, Knights of Pythias.” Supreme 
Lodge K. P. v. Foster, 26 Ind. A. 333, 
59 NE 877. (3) In an action on a 


certificate, in applying for which in- 


Sured agreed to be governed by the 
association’s by-laws, where defend- 
ant pleaded a by-law in effect when 
the certificate was issued, which lim- 
ited the amount due in case of suicide 
of insured to two times the amount of 
premiums paid, the fact that the by- 
law pleaded used the word “suicide,” 
and subsequent by-laws used the 
words “death of member who shall 
die by his own hand,” was not a vari- 
ance, preventing the introduction of 
the subsequent by-laws. Grohmann 
v. Maccabees, (Mo. A.) 237 SW 875. 
(4) There was no variance between 
the petition setting up the legal effect 
of the certificate alleging a positive 
obligation and the certificate con- 
taining conditions and provisos on 
which liability was made to depend. 
Modern Order gf Praetorians v. Tay- 
lor, 60 Tex, Ci¥. A. 217,127 Sw 260. 
(5) There is no variance between an 
allegation that on a certain day in- 
sured became a member of a named 
lodge of insurer and that he was in 
good standing in the order when he 
died, and proof that insured was a 
member of another lodge when he 
died. Supreme Lodge K. H. ev. 
Rampy, (Tex. Civ. A.) 45 SW 422. 
(6) Other cases holding that there 
was no variance between the plead- 
ings and proof. Sovereign Camp W. 
Ov W. v. Warner, 25 Ga. A. 449° 703 . 
SE 861; Wells, etc., Council No. 14 J. 
O. U. A. M. v. Littleton, 100 Md. 416, 
60 A 22; Brotherhood of Locomotive 
Firemen, etc. v. Ginther, 35 Wyo. 244, 
248 P 852, 252 P 1026. 

91. Taylor v. Modern Woodmen of 
America, 72 Kan. 448, 83 P 1099, 5 
LRANS 283; Supreme Council A. L. 
H. v. Anderson, 61 Tex, 296; Interna- 
tional Order of Twelve K. Toe avg 
Wilson, (Tex. Civ. A.) 151 SW 320. 

[a] Variances held fatal. — (1) - 
Where the answer setS up a ruling of 
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will be disregarded.® 

[§ 254] I. Evidence**—1. Presumptions and Bur- 
den of Proof—a. In General. The general rules 
relating to presumptions®* and burden of proof,°® 
as applied to actions on insurance contracts in gen- 
eral®* and life insurance contracts in particular,®’ 
are applicable to actions on mutual benefit certifi- 
cates.°* The burden is on the person claiming the 
proceeds of a certificate of insurance to prove every 
matter essential to his cause of action,®® including 
his right to sue;? the existence and validity of the 
contract;? the performance® or waiver* of all con- 
ditions precedent to his right of recovery; and the 
happening of the contingency on which benefits are 
payable.© Where plaintiff has introduced evidence 
sufficient to establish a prima facie case,® the bur- 
den is then on defendant to disprove such facts,’ 
or to adduce evidence to sustain matters of affirma- 
tive defense set up by it,® such as breach of war- 
ranty or condition in general; fraud or misrepre- 
sentation by the insured member;!° nonpayment of 
dues or assessments; and failure to give notice or 
proof of loss.%? 
for a communication by the society to a member 
through the mail, the society has the burden of 
showing that it was received by the member.** 

Nature and status of defendant.1*. Where defend- 
ant claims the benefit of a statute regulating fra- 
ternal benefit societies and exempting them from 
the operation of the general insurance laws, it 
must prove that it was incorporated as, or has the 


In the absence of any stipulation — 


essential qualifications of, a fraternal society and 
is not a general insurance company within the mean- 
ing of the statute,!® and if it is a foreign corpora- 
tion it must prove that it has been admitted to 
do business in the state as a fraternal society.1® 
So the fact that a petition in interpleader and the 
benefit certificate recited that insurer was ‘a fra- 
ternal association will not relieve those claiming 
as substituted beneficiaries from proving that in- 
surer, a foreign corporation, was licensed as a fra- 
ternal association, within a statute authorizing a 
change of beneficiaries in certificates issued by such 
associations.17 

[§ 255] b. Right To Sue.1® The burden is gen- 
erally on plaintiff to show his title and interest 
authorizing him to sue.1® For instance, an assignee 
of a certificate who sues thereon has the burden 
of showing a prima facie valid transfer of the 
benefit accruing from the certificate to himself in 
pursuance of the rules of the order,*® and one claim- 
ing the benefit through the beneficiary has the bur- 
den of proving that the latter survived insured.?+ 
But the burden is on the society to prove its de- 
fense of the nonexistence of any person within the 
classes described by the statute, to whom the bene- 
fit may be paid.°2 Where the laws of the society 
provide for payment of benefits to the widow of 
the member if they are living together at the time 
of his death, it will be presumed that a woman who 
married the member and cohabited with him was 
living with him at the time of his death.?8 


the clerk of the local camp tefusing 5. 


an assessment on certain grounds, 
and that no appeal had been taken 
under the by-laws, and the evidence 
shows such refusal on the ground 
that the beneficiary had been Ssus- 
pended for a different reason, there 
is a fatal variance. Taylor v. Mod- 
ern Woodmen of America, 72 Kan. 
443, 83 P 1099, 5 LRANS 283. (2) 
Where the petition in an action on a 
certificate alleged that decedent was 
a member of a subordinate temple, it 
was error to introduce in evidence 
the financial card of another temple. 
International Order of Twelve K. & 
D. T. v. Wilson, (Tex. Civ. A.) 151 
SW 320. 

92. Hyatt v. Legal Protective 
Assoc., 106 Mo. A. 610, 81 SW 470. 

[a] Ilustrations.—(1) Where the 
certificate offered in evidence was 
dated April 21, and the one described 
in the petition April 8, but the appli- 
cation of the member was dated April 
8 and the application was made a 
part of the certificate, the variance 
did not warrant the exclusion of the 
certificate. Hyatt v. Legal Protective 
Assoc., 106 Mo. A. 610, 81 SW 470. 
(2) Where the petition alleged an un- 
conditional contract to pay the in- 
surance, but the proof showed a con- 
tract to pay on the performance of 
certain conditions precedent, the vari- 
ance was immaterial, where defend- 
ant had fully set out such conditions 
in its answer. Heffernan v. Supreme 
Council A, L. H., 40 Mo. A. 605. 


93. Generally see Evidence 22 C. J. 
Dil: 

94. See Evidence §§ 25-88. 

95. See Evidence §§ 13-24. 

96. See Insurance §§ 822-834. 

97. See Life Insurance §§ 406-418. 

8. See cases infra this section; 


98. e 
and §§ 255-264, 

99. Sovereign Camp W. O. W. v. 
Eastis, 206 Ala. 49, 89 S 63; Sparandeo 
v. Gatti, 175 NYS 117; Modern Wood- 
men of America y. Owens, 60 Tex. 
Civ. A. 398, 130 SW 858. 

7. fse6, intra -§ 255; 

2. See infra § 256. 

3. See infra §§ 258-260. 

4 See infra § 261. 


See infra §§ 262, 263. 
6. See infra § 281. 

7 Nyman v. Manufacturer’s, etc., 
Life Assoc., 182 Ill. A. 511 [rev on 
other grounds 262 Ill. 300, 104 NE 
653]; Winn v. Modern Woodmen of 
America, 157 Mo. A. 1, 187 SW 292. 

8. Ala.—Sovereign Camp W. O. W. 
v. Burrell, 204 Ala. 210, 85 S 762; 
Sovereign Camp W. O. W. v. Gay, 20 
Ala. A. 650, 104 S 895. 

Ark.— Supreme Tribe B. H._ v. 
Gailey, 117 Ark. 145, 173 SW 8388. 

Ill.—Gill_ vy. Modern Woodmen of 
America, 221 Ill. A. 388; Merchants’ 
Underwriters v. Parkhurst-Davis 
Mercantile Co., 140 Ill. A. 504 [aff 237 
Ill. 492, 86 NE 1062]. 

Mo.—Welch y. Fraternal Aid Union, 
214 Mo. A. 448, 253 SW 187; Williams 
v. Modern Woodmen of America, 204 
Mo, A. 135, 221. SW 414; Sovereign 
Camp W. O. W. v. Downing, (A.) 
201 SW 951; Gooden v. Modern Wood- 
men of America, 194 Mo. A. 666, 189 
wee 394, 

. Y.—Weiss v. Tennant, 2 Misc. 
rie - Nee 252, 

. C.—lLyons v. Grand Lodge K. P. 
172 N.C. 408, 90 Sk 423, 5 a 

[a] Where the defense is that de- 
ceased had not been a member for, the 
prescribed length of time, the burden 
is on the society to prove it. Weiss 
v. Tennant, 2 Misc. 213, 21 NYS 252. 

9. See infra § 258. 

10. See infra § 260. 


11. See infra § 259. 
12. See infra § 258. ' 
ue Sr aoe Mr BbC bu cetts Ben. 
ssoc., 16 ass. f i 
eae ee 35 NE 855, 389 
14. Affecting defense of: 
Avoidance for fraud or misrepre- 


sentation see infra’ § 260. 
Suicide see infra § 263. 

Pleading nature or status: 
Issues and proof see supra § 251. 
pe Sep of special plea see supra 

15. Harris v, Switchmen’s Union 
of North America, (Mo. A.) 237 SW 
158; Sovereign Camp W. O. W. vy. 
Downing, (Mo. A.) 201 SW 951; Mur- 
phy v. Brotherhood of R. Trainmen, 


Brotherhood /of American Yeomen, 
(Mo, A.) 199 SW 424; Keeton v. Na- 
tional Union, (Mo. A.) 182 SW 798; 
Keeton v. National Union, 178 Mo. A. 
301, 165 SW 1107; Kribs v. United 
Order of Foresters, 171 Mo. A. 87, 
1538 SW 571; Newland v. Modern 
Woodmen of America, 168 Mo. A. 311, 
153 SW 1097; Thompson vy. Royal 
Neighbors of America, 154 Mo. A. 109. 
133 SW 146; Gruwell v. National 
Council.K. & L. S., 126 Mo. A. 496, 
rege econuee Americans of Re- 
public v. McClanahan, 50 Tex. Ciy. A. 
ace on A Le tee 
5 chmidt vy. Supreme Court 2 
oO. F., 228 Mo. 675, 129 SW 653; Bae 
ereign Camp W. O. W. vy. Downing, 
(Mo. A.) 201 SW 951; Keeton v. Na- 
tional Union, (Mo, A.) 182 SW 798; 
Gilmore v. Modern Brotherhood of 
America, 186 Mo. A. 445, 171 SW 629- 
Keeton vy. National Union, 178 Mo, A’ 
301, 165 SW 1107; Conner V. Life, étc., 
Assoc., 171 Mo. A. 364, 157 SW’ 814: 
Kribs v. United Order of Foresters. 
171 Mo. A. 87, 153 SW 571: Newland 
v. Modern Woodmen of America, 168 
Mo. A. 311, 153 SW 1097; Gruwell v 
National Council K. & L. S., 126 Mo. 
A, 496, 104 SW 884; Loyal Americans 
of Republic v. McClanahan, 50 «Tex 
Civ. A. 256, 109 SW 973. ‘ 
17. Protective League L. Ins. Co. 
v. ee (Mo. i 202 SW 290. 
z ersons entitled to ' : 
eras Sea s3 189-200. benratr 
e ahoma Tribe No. 26 TI. O. 
R, M. v, Musgrove, 29 Del. 191, OT A 
867; Bishop v. International’ Har- 
vester Co., 211 Tll. A. 298. And see 
cases infra notes 20, 21. 
[a] Administrator in order to sue 
must prove death of beneficiaries spe- 
cifically named. Bishop v. Interna- 
bse Sag ht poset 211 Ill. A. 298. 
, enry v. Grand Lo 
Asn UAT eA, NIB, Snij tan alae 
21. Supreme Council R. A. vy. 
earn ped tte ae Be ee aiid 671; Males 
v. Sovereign Camp HOMWils 
eins AV b84, 710 ath 108, tna tie 
e upreme Tribe B. H. y. Gai 
117 Ark, 145, 178 Sw 838. 7 1e%> 
23. Oklahoma Tribe No. 26 1.0. R 


(Mo, A.) 199 SW 730; Bondurant y.!M. v. Musgrove, 29 Del. 19 TI OAL 867. 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 255-256] 

Designation of beneficiary. - Where the member’s 
first wife is designated as beneficiary by name, 
it will be presumed that it was intended that she 
should be entitled to recover death benefits if she 
survived the member.**_ Where a member desig- 
nates certain persons as this beneficiaries, the ap- 
proval thereof by the society, if necessary, will be 
presumed.”® 

Eligibility of beneficiary. The, presumption is 
that the designated beneficiary was a legal one,?® 
and if the society claims that the named beneficiary 
is not a legal one, it has the burden of proving 
such claim.**7 If the action is brought by one 
other than the beneficiary, the burden is on him 
to show that the beneficiary named was not within 
any of the classes named in the rules of the order, 
so as to be entitled to the benefits,?® and where 
the contest is between the designated beneficiary 
and the heirs of the member, the burden is on the 
heirs to show absence of insurable interest in the 
beneficiary.2® Where the laws of the society limit 
benefits to the family, blood relations, and depend- 
ents of the member, a wife named as beneficiary 
and subsequently obtaining a divorce has the bur- 
den of proving that she was dependent on the mem- 
ber at the time of his death.*° On the other hand 
it has been held that, where the wife, before her 
divorce, was designated by name as beneficiary, it 
will be presumed that she was dependent on the 
member at the time of his death; and the burden 
is on the contesting widow to show the contrary.*? 
Where the beneficiary is required to be a person 
dependent on the member, the burden is on the 
nephews of the member’s wife, who were named 
as beneficiaries, to show their dependence on the 
member,®2 the presumption being that they were 
not dependent on him.** Where the prima facie 
ease made out in favor of plaintiff by the introduc- 


24. Rose v. Brotherhood of Loco-|as can take. 


motive Firemen, etc., 80 Colo. 344, 251 
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Rizzo v. Catholic Order 
of Foresters, 176 Ill, A..165 [writ of]. 37. 
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tion of the certificate naming her as beneficiary** 
is destroyed by defendant’s evidence, the burden 
is then on such beneficiary to prove that she was 
eligible as such.®° 

Change of beneficiary. The presumption is that 
a member has the power to change the beneficiary 
in a certificate of membership.2® Where the origi- 
nal beneficiary sues and the defense is that the 
member had changed the beneficiary before his 
death, the burden of proving such contention is on 
defendant.*’ A person relying on a change of bene- 
ficiary has the burden of proving that a change in 
his favor was actually made®® in the manner pro- 
vided for in the laws of the society.®® In the ab- 
sence of proof that the manner of changing benefi- 
ciarles was prescribed by the constitution or laws 
of the society, it will be presumed that the member 
was left to change the beneficiaries within the desig- 
nated classes as he saw fit.4° If the original bene- 
ficiary claims that a certificate made payable to 
a substituted beneficiary was obtained without the 
member’s authority, the burden is on him to prove 
such fact,*+ and if such original beneficiary attacks 
the validity of the change of beneficiary on the 
ground of mental incapacity of the member to make 
the change, the burden is on him to prove such in- 
capacity,*” and that the change was not made during 
a lucid interval.** If defendant has made a prima 
facie case that the member was insane at the time 
she changed beneficiaries, plaintiff, who claims that 
the change was made in his favor during a lucid 
interval, has the burden of proof.*# 

[§ 256] c. Existence and Validity of Contract.‘ 
The burden is on plaintiff in the first instance to 
prove due execution of the certificate,*® that insured 
complied with all the prerequisites to his right to 
the certificate,*7 and that the certificate was in 


see supra §§ 156-161. 
Killion vy. Modern Woodmen of 


P 537. 

Necessity and sufficiency of desig- 
nation see supra §§ 149-154. 

25. Mee v. Fay, 190 Mass. 40, 76 
NE 229; Henson v. Minnesota Scandi- 
navian Relief Assoc., 59 Minn. 123, 
60 NW 1091; Shryock v. Shryock, 50 
Nebr. 886, 70 NW 515. 

26. Rose v. Brotherhood of Loco- 
motive Firemen, etc., 80 Colo. 344, 251 
P 537; Grand Lodge A. O. U, W. Vv. 
Brown, 160 Mich. 437, 125 NW 400. 

[a] Rule applied.—A party, con- 
testing the -validity of a change 
whereby the member made his broth- 
er and sisters beneficiaries in place 
of his wife on the ground that the 
association did not have authority 
prior to Pub. Acts (1901) No, 192 to 
permit the naming of brothers and 
sisters beneficiaries, must prove that 
the association had not amended its 
articles of association or had not re- 
incorporated subsequent to the pas- 
sage of the act, and the facts must 
be shown by affirmative proof. Grand 
Lodge A. O. U. W. v. Brown, 160 
Mich. 437, 125 NW 400. 

Eligibility of beneficiarles gener- 
ally see supra §§ 135-146. } 

27. Supreme Lodge K. H. v. Davis, 
26 Colo. 252, 58 P 595; Rizzo v. Catho- 
lic Order of Foresters, 176 Ill. A. 165 
{writ of error dism 274 Ill. 91, 1138 
NE 104]; Bush v. Modern Woodmen 
of America, 182 Iowa 515, 152 NW 
31, 162 NW 59; Keeton v. National 
Union, 178 Mo. A. 301, 165 SW 1107. 

[a] Miustration.—Where a by-law 
limits payment of benefits, as_re- 
spects cousins of the member, to first 
cousins, the burden is on defendant, 
in an action by a beneficiary as a 
“cousin” of the member, to prove 
that such person is not such a cqusin 


error dism 274 Ill. A, 91, 113 NE 104]. 

[b] Want of insurable interest.— 
Where the society claims that plain- 
tiffs who were the designated bene- 
ficiaries were without insurable in- 
terest in the member’s life, it has 
the burden of proving it. Keeton v. 
National Union, 178 Mo. A. 301, 307, 
165 SW 1107 [cit Cyc]. 

28. Nye v. Grand Lodge A. O. U. 
W., 9 Ind. A: 131,36 INE) 429; Kit- 
tredge v. Boston Firemen’s Mut. Re- 
lief Assoc., 191 Mass, 23, 77 NE 648. 

29. Young v. Hipple, 273 Pa. 439, 
117 A 185, 25. ALR 1541. 

30. Johnson y. Grand Lodge A. O. 
U. oW. 91 Kan. 314,7, 137, P11 9.0450 
LRANS 461. 

31. Rose v. Brotherhood of Loco- 
motive Firemen, etc., 80 Colo. 344, 251 
P 537. 

32. Whiteman vy.’ Heinzman, 72 
Ind. A. 385, 124 NE 405, 126 NE 245. 

83. Whiteman vy. Heinzman, supra. 

34 See infva § 283. 

35. Fuller vy. Supreme Council R. 
A., 64 Ind. A. 49, 115 NE 372. 

36. Waits v. Grand Lodge I. W., 
118 Iowa 216, 91 NW 1062; Thomas v. 
Grand Lodge A. O. U. + 12 Wash. 
500, 41 P 882. 

[a] Presumption of validity of 
change.—From proof of deceased’s 
signature to a letter written by his 
second wife, directing that she and 
their child be substituted as benefici- 
aries in his benefit certificate, arises 
a presumption that the letteb was 
voluntary and consciously signed, 
with knowledge of its contents, which 
is not affected by the fact that no 
witness was present, Walts v. Grand 
fede’ I. W., 118 Iowa 216, 91 NW 
0 


Change of beneficiaries generally 


America, 202 Ill. A, 525, 

38. Siglar v. Ivancho, 60 Pa. Su- 
per. 431. 

39. Darter v. Grubb, 456 Ind. A. 
206, 102 NE 848; Grand Lodge A. O, 
Via Wis v. Edwards, 111 Me. 359, 89 A 

[a]. Rule applied.—Where a mem- 
ber of a beneficiary association em- 
ployed in the head office, desiring to 
change the beneficiary in her cer- 
tificate, did so, and herself appended 
the society’s consent to the change, 
the burden was on the new. bene- 
ficiary to establish her authority to 
consent for the society. Darter vy. 
Grubb, 56 Ind. A. 206, 102 NE 843. 

40. Suelflow. vy. Supreme Lodge K, 
& L. H., 165 Wis. 291, 162 NW. 346. 

41. Longer v. Carter, 102 Ark, 72, 
148 SW. 575. 

42. Eyestone v. Eyestone, 103 Okl. 
301, 229 P 518; Hazard v. Western 
Commercial Travelers’ Assoc, 54 
Tex. Civ. A. 110, 116 SW 625; Clark 
v. Loftus, 26 Ont. L, 204, 3 OntwN 
1027, 21 OntWR 705, 4. DomLR 39 
[allowing app 24 Ont. L. 174, 2 Ont 
WN 1288, 19 OntWR 606]. 

43. Grand Lodge A. O. U. W. vy. 
Brown, 160 Mich. 437, 125 NW 400. 

44. Goyt v. National Council K. & 
1 URGES te Hr ean DED es prt 

45. Generally see supra §§ 2-14, 

46. Sovereign Camp W. }. W.. ov. 
Burrell, 204 Ala. 210, 85 S 762; Geor- 
gia Mut. Life Industrial Assoc. vy. 
Scott, 170 Ala. 420,°54 § 182, 

47. Catholic Ladies of Columbia vy. 
Butler,..,19) ,Oh/y Ay 46%, 

[a] Rule applied.—lt cannot be 
conclusively presumed from the fact 
that a member applied for member- 
ship, was taken into the association, 
given ritualistic work, and paid all 
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force at the time insured died.*® But where plain- 
tiff establishes a prima facié case,*® it is incumbent 
on defendant to produce evidence in support of its 
denial of execution and delivery,®°® or to prove that 
insured had not been adopted into the society in 
accordance with the requirements of the contract.*? 
In the absence of evidence to the contrary, the pre- 
sumption is that a certificate in possession of in- 
sured and his beneficiary at the time of the former’s 
death was regularly delivered, so as to constitute 
a valid contract;°? but such presumption is over- 
come by proof that the holder was never properly 
initiated into the order, and hence never became a 
member.®® Under an allegation that an order issued 
its certificate in a specified rank, it will be pre- 
sumed that a certificate purporting to be issued by 
that rank was in fact issued by the main order.** 
By-laws, rules, or customs. While the burden is 
upon plaintiff to establish a by-law, rule, or cus- 
tom rendering the society liable for benefits,°> and 
also to prove his allegation of a change in the laws 
of the society after the issuance of the certificate,*® 
the existence of such laws will be presumed until 
‘proof to the contrary appears, where they are re- 
ferred to in, and made a part of, the certificate.5” 
Where the application and laws are made a part of 
the contract, they must, if obtainable, be placed in 
evidence by plaintiff, unless he gives a legally suffi- 
cient reason for not doing so,°* or unless defendant 
is not in fact a beneficial society, but is conducting 
an imsurance business, within a statute providing 
that the laws of an insurance company shall not 
be received in evidence unless contained in, or 
attached to, the contract.°® The presumption is that 
the society is a beneficial association where its cer- 
tificate declares it to be such,®° but this may be 
overcome by the evidence.*t Where defendant re- 
lies on the constitution or by-laws, it must prove 
them,®2 and show that they were legally adopted,°* 


fees and assessments, which were ac- 


cepted, that all preliminary steps| SW 629 
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hood of America, 186 Mo. A. 445, 171 


and if it relies on an amendment of the laws it has 
the burden of showing that the amendment was ac- 
cording to the rules of the order.** So where the 
society relies upon a law of the order alleged to 
have been enacted after the issuance of the certifi- 
cate, the burden of proving its enactment is upon 
the society.°> There is no presumption that by-laws 
enacted after the issuance of the certificate were 
binding on: the member.*® And where the society 
cannot. change its rules after its contract with a 
member, to his detriment, except by consent, the 
burden of showing such consent is on the society.*’ 
Oral or written contract. Where plaintiff alleges 
that a legal application was accepted, but does not 
aver that the acceptance was in writing, it is pre- 
sumed to have been oral.®® 
Increase of rates. Where the certificate provides 
that the rates shall not be increased except in the 
unexpected emergency that the mortuary and re- 
serve fund shall become exhausted, and the society 
seeks to justify an increase in the rates, the burden 
is on it to show the happening of the emergency.®® 
Reduction of benefits. Where plaintiff seeks to 
be relieved from a provision of the contract re- 
ducing benefits in certain cases, on the ground that 
the certificate had not been approved by the insur- 
ance commissioner as required by statute, the bur- 
den is on him to prove that fact.7° 
Waiver and estoppel. Where the society pleads 
a waiver and estoppel on the ground that illegal 
assessments were paid by the member with full 
knowledge of a change in the constitution, increas- 
ing rates, it has the burden of proving that there 
was such payment, and that it constituted a waiver 
and estoppel.“1 A waiver of the requirement that 
the certificate be countersigned by an officer of the 
subordinate lodge will not be presumed from the 
possession by insured of a certificate not counter- 
signed.*? 


66. Masonic Ben. Assoc. vy. Hos- 


kins, 99 Miss. 812, 56 S 169. 
JERE NP 67. 


ad a 
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required by constitution and by-laws, 
including medical examination, had 
actually been taken. Catholic Ladies 
of Columbia v. Butler, 19 Oh. A. 467. 

48. Clement v. Knights of Macca- 
bees of World, 113 Miss. 392, 74 S 
287; Johnson v. Woodmen of World, 
163 Mo. A. 728 147 SW 510; Supreme 
Lodge of Pathfinder v. Johnson, (Tex. 
Civ. A.) 168 SW 1010. 

49. See infra § 282. 

50. Sovereign Camp W. O. W. v. 
Burrell, 204 Ala. 210, 85 S 762; Fisher 
v. Supreme Lodge K. & L. H., 190 Mo. 
A. 606, 176 SW 269. 

[a] MDlustration. — Plaintiff's evi- 
dence that the signatures of officers 
of the society were affixed to the cer- 
tificate in the manner usually 
adopted by the society in executing 
such certificates, and that it was at- 
tested by the corporate seal, met the 
burden placed upon her by plea of 
non est factum, so as to permit in- 
troduction of the certificate in evi- 
dence and to shift to the society the 
burden of showing that the signa- 
tures of the officers of the local camp 
were essential to the due execution 
of the certificates. Sovereign Camp 
W. O. W. v. Burrell, 204 Ala. 210, 85 
S 762. f 

51. Sovereign Camp “W. O. W. v. 
Burrell, supra; Golding v. Modern 
‘Woodmen of America, 213 Mo. A, 171, 
250 SW 933. 

52. Gilmore v. Modern Brother- 
hood of America, 186 Mo. A. 445, 171 
SW 629; Sweeney v. Independent Or- 
der of Foresters, 190 App. Div. 787, 
181 NYS 4 [aff 179 NYS 94]. 

53. Gilmore v. Modern Brother- 


Supreme Lodge K. 
Edwards, 15 Ind, A. 524, 41 NE 850. 

55. Mullally v. Irish - American 
RS Soc., 2 Cal. Unrep. Cas, 440, 6 

Presumption of knowledge of so- 
ciety’s constitution and by-laws see 
supra § 25, 

56. United Moderns vy. Rathbun, 
104 Va. 736, 52 SE 552. 

57. Porter v. Commonwealth Cas- 
ualty “Co., 267 Pa, 410, 110 A. 153: 

58. Porter v. Commonwealth Cas- 


ualty Co., supra. 

59. See supra § 27. 

60. Porter vy. Commonwealth Cas- 
ualty. Co., 267 Pa, 410, 110 A 158; 


Marcus v. Heralds of Liberty, 241 Pa, 
429, 88 A 678. 

61. Porter v. Commonwealth Cas- 
valty@Co. 267 Pa, Avorn. vA, Tas: 
Marcus v. Heralds of Liberty, 241 Pa. 
429, 88 A 678, 

62. Sovereign Camp W. O. W. v. 
Carrell, 20 Ala. A. 340, 101 S 914 
(failure properly to prove the con- 
stitution and by-laws caused failure 
of proof of a special plea that a pro- 
vision in the certificate, terminating 
assessments after twenty years, was 
ultra vires). 

63. Alters v. Journeymen Brick- 
layers Protective Assoc., 19 Pa. Su- 
per. 272. 

64. United Brotherhood C. & J. A, 
v. Fortin, 107 Tll. A. 306; Gibson’ v. 
Iowa Legion of Honor, 178 Iowa 1156, 
159 NW 639; Eureka Reserve L. Ins. 
ea v. Glazner, 115° Okl. 180, 242 P 

65. Herman vy. Supreme Lodge K. 
P., 66 N. J. L. 77, 48 A 1000. 


Metropolitan Safety Fund Acc. 
Assoc. v. Windover, 137 Ill. 417; 27 
NE 538; Johnson y. Grand Fountain 
UL Of TAR. 185 N.C. 88547 SE 463! 
[a] Walidity of call for meeting. 
—Where the by-laws in force when a 
member obtained his certificate. are 
afterward amended at a _ meeting 
which he did not attend, such amend- 
ments are not binding on him unless 
it is affirmatively shown that the 
meeting was called in the manner 
provided by the constitution of the 
association. Metropolitan Safety 
Fund Acc. Assoc. v. Windover, 137 
Ill. 417, 27 NE 538 [aff 37 Ill. A. 170]. 
[b] Presumptions.—Where a mem- 
ber sent his proxy to a meeting of 
the association held in another state 
it will be presumed, in the absence of 
evidence to the contrary, that such 
proxy was intended for the ordinary 
purposes of meetings; and hence a 
resolution passed thereat Gepriving 
the member of vested rights under 
his insurance contract will not be 
binding on him by reason of his 
proxy. Hill v. Mutual Reserve Fund 
Life Assoc., 126 N. C. 977, 36 SE 1023, 
128 N. C. 468, 39 SE 56. 
68. Supreme Lodge K. P, vy. 
Graham, 49 Ind. A. 535, 97 NE 806. 
69. Hicks v. Northwestern Aid 
Assoc., 117 Tenn. 203, 96 SW 962. 
Waiver and estoppel see infra text 
and notes 71, 72. 
70. Blount v. Royal Fraternal 
Assoc., 163 N. C. 167, 79 SE , 299, 
71. Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 
72. Caywood v. Supreme Lodge K. 
& L. H., 171 Ind. 410, 86 NE 482, 131 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Contract of reinsurance.”* A person suing upon 
a specific contract of reinsurance must prove all 
essential conditions,’* but is not bound to prove 
the terms of the contract between defendant and the 
original society.”° Where defendant alleged that 
it assumed the liabilities of the original society, 
subject to the provisions of defendant’s laws. in 
force at the time such liabilities should accrue, the 
burden is on it to introduce some law showing that 
plaintiff’s case was excepted from such assump- 
tion.76 

[§ 257] d. Membership and Good Standing in 
General.”” While. plaintiff has the burden in the 
first instance to show that the member was in good 
standing at the time of his death,’® yet, after he 
has made out a prima facie case, as by introducing 
the certificate showing that he was in good stand- 
ing at the time of its issuance,’? such standing 
will be presumed to have continued, in the absence 
of proof to the contrary,®® and the burden is on 
defendant to prove that at the time of his death 
the member had lost his good standing.*t But 
where the evidence shows that the member was sus- 
pended from membership, it is then incumbent on 
plaintiff to prove the good standing of the member 
at the time of his death.’? If the member has re- 
‘signed, or been expelled, or his membership’ has 
otherwise ceased, the burden is on the society to 
prove it as a defense.** So the burden is upon the 
society to show by its records that its action in 
expelling a member was in accordance with the 
by-laws of the order.** And where insured, at 


AmSR 253, 23 LRANS 304, 17 Ann|161 SW 652; 
Cas 503. 


Waiver or estoppel as to defects in 
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Lodge K. H., 28 Mo. A. 4 
N. Y.—Demings v. Supreme Lodge 
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the time he asked for and received a withdrawal 
card and released the society from liability, was 
insane, the burden is upon the society to show 
that no advantage was taken of insured and that 
the contract was fair and made. in good faith.®* 
Where it is shown that a member was expelled 
by a unanimous vote of a certain number of votes, 
it will be presumed that it was carried by a unani- 
mous vote of all the members present.*® 

[§ 258] e. Performance or Breach of Warranty 
or Condition®’—(1) In General. Since plaintiff is 
required to allege performance of conditions prece- 
dent,** the burden is on him in the first instance, 
where such allegation is specifically denied, to prove 
performance,*® or show a legal excuse for nonper- 
formanee,®® or that the society is estopped or has 
waived the right to assert nonperformance.®! But 
under the generally recognized rule that, where 
plaintiff pleads performance of conditions in gen- 
eral terms, defendant must. specially allege any 
breach relied on to defeat recovery,®? it is usually 
held that defendant has the burden of proving facts. 
alleged by it as constituting a breach of conditions, 
whether precedent or subsequent.®?? And where de- 
feridant in his answer admits that the conditions 
precedent have been fulfilled, ‘‘except as herein- 
after set forth,’’ it has the burden of proving non- 
performance of conditions so specified.®* Especially 
is it incumbent on the society where it sets up 
breach of promissory warranties or conditions 
subsequent,®> such as those which relate to the 


Supreme 90. Eaton y. Supreme Lodge K. H., 
63. 8 F. Cas. No. 4,259a; United Commer- 
cial Travelers v. Boaz, 27 Colo. A. 


contract generally see supra §§ 15-17. 

73. Generally see supra § 205. 

74. Spande v. Western Life In- 
demn. Co., 68 Or. 171, 136 P 1189, 61 
Or. 220, 117. P 973, 122 .P. 38. 

75. Spande v. Western Life In- 
demn. Co., supra. 

76. Young v. Railway Mail Assoc., 
126 Mo. A. 325, 103 SW 557. 

77. Loss of standing as ground 
for forfeiture see supra § 84. 

Payment of dues and assessments 
See infra § 259. 

78. Hay v. Bankers’ Life Co., 207 
Mo. A. 277, 231 SW 1035; Mulroy v. 
Supreme Lodge K. H., 28 Mo. A, 463; 
Siebert v. Supreme Council O. C. F., 
23 Mo. A. 268. 

79. See infra § 284. 

80. See cases infra note 81. 

81. Ark.—Knights & Ladies of Se- 
curity v. Lewellen, 159 Ark. 400, 252 
SW 585; Grand Lodge K. P. v. White- 
head, 87 Ark. 115, 112 SW 199. 

Ill.—Helm vy. Illinois Commercial 
Men’s Assoc., 279 Ill. 570, 117 NE 63; 
Royal Circle vy. Achterrath, 204 Ill. 
549, 68 NE 492, 98 AmSR 224, 68 LRA 
452 [aff 106 Ill. A. 439]; United 
Brotherhood of Carpenters, etc. v. 
Fortin, 107 Ill. A. 306; High Court 
I, O. F. v. Edelstein. 70 Ill. A. 95. 

Ind.— Supreme Lodge K. H. W, v. 
Johnson, 78 Ind. 110. 

Iowa.—Sleight v. Supreme Council 
M. T., 133 Iowa 379, 107 NW 183; 
Lillie v. Brotherhood of R. Trainmen, 
114 Iowa 252, 86 NW 279. 

Me.—Labrecque v. Catholic Order 
of Foresters, 119 Me. 190, 110 A 
194. 

Minn.—Hincheliffe v. Minnesota 
.Commercial Men’s Assoc., 142 Minn. 
204, 171 NW 776; Monahan v, Su- 
preme Lodge O: C. K., 88 Minn. 224, 
192 NW 972. ; 

' Mo.—Hay v. Bankers’ Life Co., 207 
Mo. A: 277, 231 SW 1035; Keily v. 
Knights of Father Matthew, 179 Mo. 
A. 608, 162 SW 682; Bange v. Su- 
preme Council L. H., 179 Mo. A. 245 


[45 C. J.—20] 


K. P. W., 20 App. Div. 622, 48 NYS 
649 [app dism 161 N. Y. 662 mem, 57 
NE 1108 mem]; Meagher v. Life 
Union, 65 Hun 354, 20° NYS 247; 
Bianco v. Lentino, 177 NYS 244. 

Oh.—Supreme Conclave I. O. H. v. 
Fife, 16 Oh. Cir. Ct. N. S. 205. 

82. Supreme Ruler M. C. v. Dar- 
win, 201 Ala. 687, 79 S 259; National 
Council K. & L. S. v. Smiley, 87 Fla. 
13959100 -S" 153: 

83. Alexander v. Knights of Pyth- 
ias, 10 La. A. (Orleans) 201; Kulberg 
v. National Council K. & L. S., 124 
Minn. 437, 145 NW 120; Cornfield v. 
Order Brith Abraham, 64 Minn. 261, 
66 NW 970; Keiley v. Knights of Fa- 
ther Matthew, 179 Mo. A. 608, 162 
SW 682; Keeton vy. National Union, 
178 Mo. A. 301, 165 SW 1107; Lang- 
necker v. Grand Lodge A. O. U. W., 
111 Wis. 279, 87 NW 293, 87 AmSR 
860, 55 LRA 185. 

[a] Resignation of member.—The 
burden is on defendant to show resig- 
nation of a member prior to death. 
Keify v. Knights of Father Matthew, 
179 Mo. A. 608, 162 SW 682. 

84. Tourville v. Brotherhood of 
Locomotive Firemen, 54 Ill, A. 71; 
Kulberg v. National Council K. & L. 
S., 124 Minn. 437, 145 NW _ 120. 

85. Wightman y. Grand Lodge A. 
O. U. W., 121'Mo. A. 252, 98 SW 829. 

86. Noel v. Modern Woodmen of 
America, 61 Ill. A. 597. 

87. As ground for avoidance or 
forfeiture of contract see supra §§ 
64-133. 

88. See supra § 239. 

Notice and proof of loss see infra 
notes 3-6. 

Resort to tribunals within society 
see infra notes 1, 2. 

89. Eaton y. Supreme Lodge K. 
H., 8 F. Cas. No. 4,259a; Nyman v. 
Manufacturer’s, etce., Life Assoc., 182 
Til. A. 511 [rev on other grounds 262 
Til. 300, 104 NE 653); Knapp v. 
Brotherhood of American Yeomen, 
139 Iowa 136, 117 NW 298. 


423, 150 P 822. 

91. See infra § 261. 

92. See supra § 243. 

93. See Insurance § 828; Life In- 
Surance § 411. 

Breach of promissory warranty or 
bert ten subsequent see infra notes 

5-99. 

94. Osterman vy. District Grand 
Lodge No. 4 I. O. B. B., 5 Cal. Unrep. 
Cas.= 23.75143.) Pra: 

95. Ala.—Accident Ins. Dept. O. 
R. C. A. v. Brooks, 216 Ala. 605, 114 
S 6; Brotherhood of Painters, ete. v. 
Trimm, 19 Ala. 429, 97 S 770. 

Ariz.—Sovereign Camp W. O. W. v. 
Smith, 22 Ariz. 1, 193 P 758, 762 [cit 
Cyc]. : 

Ark.—Eminent Household C. W. v. 
Howle, 131 Ark. 299, 198 SW 286. 

Fla.—National Council K. & L. S. 
teeeecn 76 Fla. 592, 80 S 516, 2 ALR 

Ill.—Supreme Lodge B. S. K. & L. 
v. Matejowsky, 190 Ill, 142, 60 NE 
101; Hatch v. Grand Lodge B. R. T.,, 
233 Ill. A. 495; Zink v. National Coun- 
C1 Kas Se) THES. 199" Til. Alora 6 -seliny 
v. North American Union, 146 Ill. A. 
611; Supreme Tent K. M. W. v. Stens- 
land, 105 Ill. A. 267 [aff 206 Ill. 124, 
68 NE 1098. 99 AmSR 137]; Railway 
Pass., ete., Conductors’ Mut. Aid, ete.,. 
Assoc. v. Thompson, 91 Ill, A. 580. 

‘Ky.—Junior Order United Ameri- 
can Mechanics v. Ringo, 146 Ky. 602, 
1438 SW 22. 

Mass.—Crowley v. A. O. H. Wid- 
ows’. etce., Fund, 222 Mass. 228, 110 
NE 276. 

Mich.—Peo. v. Detroit Fire Dept., 
31 Mich. 458. 

Minn.—Hincheliffe' v. Minnesota 
Commercial Men’s Assoc., 142 Minn. 
204, 171 NW 776; Wising v. Brother- 
hood of American Yeomen, 132 Minn. 
3038, 156 NW 247, AnnCas1918A 621; 
Marcus v. National Council K. & L. 
S., 127 Minn. 196, 149 NW 197; Kul- 
berg v. National Council K. & L. S., 
124. Minn. 437, 145 NW 120; Strand 
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habits®® or oceupation®? of insured, to prove such 
breach. An allegation in the complaint that all con- 
ditions have been fulfilled by insured, although de- 
nied by the answer, does not impose on plaintiff the 
burden of proving that each particular condition 
was fulfilled, but when the breach of any particular 
condition is relied on as a defense, the burden of 
proving it is on the society.°* On the other hand it 
has been held that, where plaintiff alleges generally 
the performance of all conditions, and defendant 
denies the same or sets up nonperformance of par- 
ticular conditions, the burden is on plaintiff to prove 


performance.°® 


Resort to tribunals within society. The burden 
is on plaintiff to show compliance with by-laws re- 
quiring the exhaustion of remedies within the so- 
ciety before appealing to the courts.* 
society refused to pay a death claim for more than 
a year, it will be presumed that its board of direc- 
tors had passed upon it, if that was a prerequi- 
site to an action by the beneficiary.? 


v. Loyal Americans of Republic, 122 
Minn. 118, 142 NW 10. 

Mo.—Welch y. Fraternal Aid Union, 
214 Mo. A, 448, 253 SW 187; Williams 
v. 3£0dern Woodmen of America, 204 
Mo. A. 135, 221 SW 414; White v. 
United Brothers & Sisters of Mys- 
terious Ten, (A.) 180 SW 406, 407 
[cit Cyc]; Watkins v. Brotherhood of 
American Yeomen, 188 Mo. A. 626, 
176 SW 516; Keeton vy. National 
Union, 178 Mo. A. 301, 307, 165 SW 
_ 1107 [cit Cye]; Burchard v. Western 
Commercial Travelers Assoc., 139 Mo. 
A, 606, 123 SW 973; Gruwell v. Na- 
tional Council K. & L. S., 126 Mo. A. 
496, 104 SW 884. 

Nebr.—Sharpe v. Grand Lodge A. 
O. U. W., 108 Nebr. 193, 188 NW_ 100, 
189 NW 176; Hart v. Knights of Mac- 
cabees of World, 83 Nebr. 423, 119 
NW 679. 

N. Y.—Phillips v. U. S. Grand 
Lodge I. 0. S. B., 37 Mise, 869, .76 
NYS 1000 [mod on other grounds 39 
Mise. 296, 79 NYS 540]; Bianco v. 
Lentino, 177 NYS 244. 

N. C.—Harris v. National Council 
ie. Or WU. AS M3168 Ne C.3:35%; 84/55 
405; Wilkie v. National Council J. O. 
U. A. M., 147._N. C. 637, 61 SE 580. 

Oh.—Odd Fellows’ Protective As- 
‘soe. v. Hook, 9 Oh. Dec. (Reprint) 89, 
10 CincLBul 391. 

Pa.—Tkatch v. Knights & Ladies 
of Security, 264 Pa. 578, 107 A 890 
[eit Cyc]. : 

Tenn.—Kidd v. National Council 
J. O. U. A. M., 137 -Tenn. 398, 193 SW 
130. f 

Tex.—Sovereign Camp W. O. W. v. 
Akins, (Civ. A.) 219 SW 492. 

96. Kelly Wx North American 
Union, 146 Ill. A. 611; Junior Order 
United American Mechanics vy. Ringo, 
146 Ky. 602, 1483 SW 22; Wising v. 
Brotherhood of American’ Yeomen, 
132 Minn. 3038, 156 NW 247, AnnCas 
1918A 621. 

[a] Use of intoxicating liquors.— 
It is not incumbent upon plaintiff to 
show in the first instance that de- 
ceased complied with a condition sub- 
sequent contained in the contract 
having reference to the excessive use 
of intoxicating liquors. Kelly v. 
North American Union, 146 Ill. A. 
611; Junior Order United American 
Mechanics v. Ringo, 146 Ky. 602, 143 
SW 22; Wising v. Brotherhood of 
American Yeomen, 132 Minn. 308, 156 
NW 247, AnnCas1918A 621. 

97. Sovereign Camp W. O. W. v. 
Smith, 22 Ariz. 1, 193 P 758; Corbin 
v. Mystic Workers of World, (Mo. 
A.) 226 SW 64; Williams v. Modern 
Woodmen of America, 204 Mo. A. 135, 
221 SW 414; Tkatch vy. Knights & 
Ladies of Security, 264 Pa. 578, 107 
A 890; Sovereign Camp W. O. W. v. 
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requirements of 
of loss.? 


tion.* 
notice, it is not 


Notice and proofs of loss, 
plaintiff to prove reasonable compliance with the 


It is incumbent on 


the society as to furnishing proofs 


But where it is the duty of the subordi- 
nate lodge to report a death to the supreme lodge, 
it will be presumed that the requisite proofs of 
death were furnished, especially where the refusal 
to pay is on the ground of fraud in the applica- 
Where the beneficiary failed to give timely 


incumbent on the society to prove 


his knowledge of the necessity of notice and to 
whom the same should be sent,® nor. need the society 


show that the beneficiary did not act in good faith.® 


Where the 


pay assessments 


James, (Tex.Civ.: A.)..230 SW. 435; 
Sovereign Camp W. O. W, v. Akins, 
(Tex. Civ. A.) 219 SW 492. 

[a] Mlustrations.—(1) Where the 
society interposes a defense that the 
certificate is invalid and was _ for- 
feited by reason of failure of the 
member to notify the clerk of his 
local camp of his employment in an 
extrahazardous occupation, the bur- 
den is upon it to prove the invalidity 
of the certificate. Sovereign Camp 
W. O. W. v. Akins, (Tex. Civ. A.) 219 
SW 492. (2) Where insurer claimed 
a forfeiture because the member had 
changed from a nonhazardous to a 
hazardous occupation without notice, 
ete., and the question of notice was 
put in issue, the jury were properly 
instructed that insurer had the bur- 
den of proving that notice was not 
given, for, where an insurer asserts 
a forfeiture, the burden of establish- 
ing the same is on it. Sovereign 
Camp. W. O. W. v. Smith, 22 Ariz. 1, 
ES eg See 

98. Iowa.—Tobin vy. Western Mut. 
Aid Soc., 72 Iowa 261, 33 NW 663. 

Nebr.—Hart v. Knights of Macca- 
bees of World, 83 Nebr, 423, 427, 119 
NW 679 [quot Cyc]. 

N. Y.—Feinman v. U. S. Grand 
Lodge O. B. A.,.87 Misc. 327, 149 NYS 
862; Elmer v. Mutual Ben. Life As- 
soc., 19 NYS 289 [aff 1388 N. Y. 642 
mem, 34 NE 512 mem], 

Pa.—Tkatch v. Knights & Ladies 
of Security, 264 Pa. 578, 107 A 890 
[cit Cyc]. 

Tex.—Sovereign Camp W. O. W. v. 
James, (Civ. A.) 230 SW 435. 

And see Bathe y. Metropolitan L. 
Ins. Co., 152.Mo. A. 87, 94, 132 SW 743 
[quot Cyc] (ordinary life policy). 

99. Mutual Aid Union v. Wadley, 
125 Ark. 449, 188 SW 1168; Supreme 
Lodge K. P. v. Crenshaw, 129 Ga. 195, 
58 SE 628, 121 AmSR 216, 13 LRANS 
258, 12 AnnCas 307; Supreme Tribe 
B. H, v. Lennert, 178 Ind, 122, 98 NB 
115 [overr Supreme Tribe B. H. v. 
Lennert, (Ind. A.) 94 NE 889, and 
rev (A.) 93 NE 869]. 

[a] For example, where plaintiff 
alleged, in one paragraph, that in- 
sured was a member in good stand- 
ing, and the certificate was in full 
force at the time of his death; and, 
in another paragraph, that plaintiff 
had furnished defendant with proof 
of death, and performed all condi- 
tions of the contract, and in another 
paragraph, that all assessments and 
dues were duly paid, and defendant 
denied that insured was a miember in 
good standing at his death, that the 
certificate was in full force, and also, 
in a general way, the allegations in 
the other paragraphs, the effect of 
such denial was to place on plaintiff 


[§ 259] (2) Payment of Dues and Assessments,’ 
Ordinarily, where the society pleads as an affirma- 
tive defense a failure to pay dues and assessments, 
the burden is on it to prove the fact of assess- 
ment;® that it was regularly and legally made; 
that notice thereof was given to the member;1° 
and that there was a failure to pay.'? 


A refusal to 
raises a presumption that the mem- 


the burden of proving the allegations 
as made, notwithstanding they were 
general in their nature. Supreme 
Lodge K. P. vy. Crenshaw, 129 Ga. 195, 
58 SE 628, 121 AmSR 216, 13 LRANS 
258, 12 AnnCas 307. 

1. Oklahoma Tribe No. 26 I. O. R. 
M. v. Musgrove, 29 Del. 191, 97 A 867. 

Necessity of resort to tribunals 
within society see supra §§ 206-210. 

2 Winn v. Modern Woodmen of 


America, 138 Mo. A. 701, 119 SW 536. 


[motion to retax costs den 146 Mo. 
A. 69, 123 SW 59]. 

3. Supreme Council R. A. v. Bra- 
Shears, 89 Md. 624, 43 A 866, 73 Am 
SR 244; Haskew vy. Knights of Mod- 
ern Maccabees, 58 Okl. 294, 159 P 493. 

Necessity and sufficiency of notice 
a proofs of loss see supra §§ 183- 

4. Lorscher y. Supreme Lodge K. 
Fe 72 Mich. 316, 40 NW 545, 2 LRA 


5. United Commercial Travelers v. 
Boaz, 27 Colo. A. 423, 150 P 822. 

6 United Commercial Travelers v. 
Boaz, supra. 

7. Nonpayment as ground for for- 
feiture see supra §§ 88-98. 

Presumptions and burden of proof 
ree A estoppel or waiver see infra 

8 Railway Mail Assoc. vy. Moore, 
15 F. (2d) 547; Tourville v. Brother- 
hood of Locomotive Firemen, 54 Ill. 
A. 71; Barber v. Hartford L. Ins. Co. 
269 Mo. 21, 187,SW .867; Harney v. 
Modern Woodmen of America, 79 Mo. 
A. 385; James v. Fraternity of Home 
Protectors, 54 Pa. Super. 375, 

9. See infra note 14. 

10. See infra note 19, 
fh mee a eee Mut. Life In- 
ustria ssoc. v. Scott, a 
SES 18, 170 Ala. 420, 

rk.—Knights & Ladies of Secur 
v. Lewellen, 159 Ark. 400, 252 SW see 

Ill.— Brooks y. American Mut. 
Union, 230 Il. A. 289; McLaughlin v. 
National Protective League, 184 Ill. 
A. 597; Supreme Council G@ K. & IL. 
A. v. O'Neill, 108 Ill. A. 47; Order of 
Chosen Friends vy. Austerlitz, 75 Ill. 
A. 74; Tourville v. Brotherhood of 
Locomotive Firemen, 54 Ill. A. 71. 

Ind.—Sovereign Camp W. O. W. v. 
Cox, (A.) 76 NE 888, 40 Ind, A. 266 
78 NE 683. 80 NE 850. : 

owa.—Tobin v. Western Mut. 
Soc., 72 Iowa 261, 383 NW 663. apes 

Me.—Labrecque v. Catholic Order 
of Foresters, 119 Me. 190, 110 A 194. 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C.,.192 Mass. 326, 
78 NE 469. 

Mich.—Petherick vy, General Ags- 
aad O, A., 114 Mich. 420, 72 NW 

Minn, — Hinchcliffe 


v. Minnesota 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 259] 
ber intended to abandon his membership in the 
association.’ 
Regularity and validity of assessments. There is 
no presumption that the officers of the society acted 


in a regular and valid manner in making an assess- 
ment.1® Hence, the burden is upon the society to 


- prove that the assessment was authorized by, and 


made in accordance with, the laws of the society.*4 
On the other hand it has been held that, where an 
assessment is levied, the burden of proof is on plain- 
tiff to show that it was not for losses accruing dur- 
ing the continuance of the policy. It has also 
been held that, where the secretary of the govern- 
ing body is empowered by its laws to increase the 
number of monthly assessments whenever the con- 
dition of the general treasury demands more reve- 
nue in anticipation of death claims, where deaths 
have actually occurred, a notice by the secretary 
requiring payment of extra assessments is presump- 
tive evidence that such assessments are necessary 
to meet death benefits.1° So it has been held that, 
where the rules require the supreme secretary, 
when the benefit fund is insufficient, to notify the 
subordinate secretaries to collect a fixed assessment, 
the notice from the supreme secretary is presump- 
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tive proof that the assessment: was necessary.?? 
And the record of an assessment, reciting that the 
resolution ordering the assessment ‘‘was unani- 
mously adopted by the directors as a body and 
by the executive committee,’’ has been held to 
constitute prima facie evidence against the mem- 
bers.18 

Notice of assessment. It is incumbent on the 
society to prove that the member had notice of the 
assessment in the manner prescribed by the laws 
of the society.1° And where the statute requires 
notice of a change in assessment rates, the so- 
ciety has the burden of proving that such notice 
was given to the member for the time and in the 
manner provided.?° There is a presumption that 
notice of assessment properly addressed and mailed 
to the member was received by him, in the absence 
of evidence to the contrary;?+ but this presumption 
is rebutted by evidence that the member, at the time 
notice was mailed to the place of his residence, was 
absent therefrom.?? / 

Proceedings for forfeiture. If a default in pay- 
ment does not ipso facto work a forfeiture, the so- 
ciety must show that every step necessary therefor 
was taken with technical accuracy.2* Where the 


Minn. 
Loyal 


Commercial Men’s Assoc.,.142 
204, 171 NW 776; Strand v. 
Americans of Republic, 122 Minn. 
118, 142 NW 10; Scheufler v. Grand 
Lodge A. O. U. W., 45 Minn. 256, 47 
NW 799. 

Mo.—State v. Allen, 253 SW 1012 
-fquashing certiorari Olsen v. Su- 
preme Council R. A., (A.) 287 SW 
889]; Hanheide v. Supreme Tribe B. 
H., (A.) 223 SW 684; Keeton v. Na- 
‘tional Union, 178 Mo. A. 301, 307, 165 
‘Sw 1107 [cit Cyc]; Burchard v. 
Western Commercial Travelers As- 
soc., 139 Mo. A. 606, 123 SW 973. 

N. J.—Van Etten v. Grand Lodge 
‘A, O. U. W., 72 N. J. L. 61, 60 A 210. 

N. Y.—Wajezeliunas v. St. Peter’s 
‘Lithuanian Soc., 141 App. Div. 852, 
‘126 NYS 884; Raab v. National Sla- 
‘vonic Soc., 93 Misc. 67, 156 NYS 301; 
Bianco v. Lentino, 177 NYS 244; Vic- 
toria v. Musical Mut. Protective As- 


soc., 162 NYS 652; Elmer v. Mutual. 


Ben. Life Assoc., 19 NYS 289 [aff 138 
\N. Y. 642 mem, 34 NE 512 mem]. 

, .N. C.—Carden y. Sons & Daughters 
of Liberty, 179 N. C. 399, 102 SE 610; 
Wilkie v. National Council J. O. U. A. 
M., 147 N. C. 637, 61 SE 580. 

Or.—Patton v. Women of Wood- 
craft, 65 Or. 38, 131 P 521. f 
_ Pa.—Sullivan vy. Supreme Council 
Own BAS 266 Pa.) 57; 109 A 604, 
605 [cit Cyc]; Tkatch v, Knights & 
‘Ladies of Security, 264 Pa. 578, 107 
A 890 [cit Cyc]; Crumpton v. Pitts- 
‘burg Council No. 117 J. O..U. A. M., 
‘1 Pa. Super. 613, 38 WklyNC_ 335. 

“ §. C.—Sternheimer v. Order of 
‘United Commercial Travelers, 107 S. 
C. 291, 93 SE 8. 

Tex.—Winters Mut. Aid Assoc. v. 
Corum, (Civ. A.) 297 SW 238; Hay- 
‘wood vy. Grand Lodge K. P., (Civ. A.) 
138 SW 1194, 1196 [cit Cyc]. 

[a] Payments entered in receipt 
book.—In the absence of testimony 
to the contrary, entry of subsequent 
payments in a receipt book by the 
same officer who had received initial 
payments was sufficient acknowledg- 


‘ment of payments to cast on the so- 
ciety the burden of going forward 
‘with evidence denying such authority 
‘and payment. 


Sovereign Camp W. 
O. W. v. Reed, 208 Ala. 457, 94 S 910. 
12. Railway Pass., etc., Conduc- 


‘tors’ Mut. Aid, etc., Assoc. v. Leon- 
ard, 82 Ill. A. 214. 


Coyle v. Kentucky Grangers’ 
Mut. Ben. Soc., 2 SW 676. 8 KyL 604. 
See Order of Chosen Friends v, Aus- 
terlitz, 75 Ill. A. 74 (the fact that 
an assessment was made by | the 
proper officer of the society is’ not 


prima facie evidence of the validity 
of the assessment). 

14. Ala.—Georgia Mut. Life In- 
dustrial Assoc. v. Scott, 170 Ala, 420, 
424, 54 S 182 [cit Cyc]. 

Ga.—Locomotive Engineers’ Mut. 
L., ete., Ins. Assoc. v. Bobo, 8 Ga. A. 
149, 68 SE 842, | 

Ill. —Illinois Commercial Men’s 
Assoc, v. Perrin, 139 Ill. A. 543; Chi- 
cago City R. Hmployers’ Mut. Aid 
Assoc, v. Hogan, 124 Ill. A. 447; Su- 
preme Council A. L. H. v. Haas, 116 
Till, A. 587; Chicago Guaranty Fund 
Life Soc. v. Wilson, 91 Ill. A. 667; 
Covenant Mut. Life Assoc. v. Tuttle, 
87 Ill. A. 309; Order of Chosen 
Friends v. Austerlitz, 75 Ill. A. 74; 
Tourville v. Brotherhood of Locomo- 
tive Firemen, 54 Ill, A, 71. 

Ky.—American Mut. Aid Soc. v. 
Helburn, 85 Ky. 1, 2 SW 495, 8 KyL 
627, 7 AmSR 571. 

Mass..——Shea v. Massachusetts Ben. 
Assoc., 160 Mass, 289, 35 NE 855, 
39 AmSR 475. 

Mo.—Johnson y. Hartford Ins. Co., 
271 Mo. 562, 197 SW 1382 [aff 166 Mo. 
A. 261, 148 SW 631, and certiorari 
granted 245 U. S. 664 mem, 38 SCt 
63 mem, 62 L, ed, 537 mem, certiorari 
dism 249 U..S. 490, 89° SCt 336,638 
L. ed. 722]; Harney v. Modern Wood- 
men of America, 79 Mo, A. 385. 

Pa.—James v. Fraternity of Home 
Protectors, 54 Pa, Super. 375, 

Tex.—Winters Mut. Aid Assoc. v. 


Corum, (Civ. A.) 297 SW 238. 
Wis.—Miles v. Mutual Reserve 
Fund Life’ Assoc., 108 Wis. 421, 84 


NW 159. 

Regularity and validity of assess- 
ments generally see supra §§ 45-49. 

15. Stone v. Lorentz, 6 Pa. Dist. 
I} 19ePazcCos 5L 

16. Bridges v. National Union, 73 
Minn. 486, 76 NW 270, 409, 77 NW 411. 
Demings v. Supreme Lodge K. 
P! W., 181 N. Y. 522, 30 NH 572, 

fa] For the reason that acts done 
by a corporation which presuppose 
the existence of other acts to make 
them legally operative are presump- 
tive proof of the latter. Demings v. 
Supreme Lodge K, P, W., 131 N. Y. 
522, 30 NE 572. 

18. Anderson v. Mutual Reserve 
Fund Life Assoc., 171 Ill. 40, 49 NE 
205 [aff 71 Ill. A. 269]. 

19. U. S.—Railway Mail Assoc, v. 
Moore, 15 F. (2d) 547. But see Eaton 
v. Supreme Lodge K. H., 8 F. Cas. 
No. 4,259a (holding that, ‘where 
plaintiff alleges want of sufficient 
notice to pay an assessment, he must 
prove its insufficiency), 


Ala.—Georgia Mut. Life Industrial 
Assoc, v. Scott, 170 Ala. 420, 424, 54 
S$°182. [cit Cyc], 

Ga.—Locomotive Engineers’ Mut. 
L., etce., Ins. Assoc, v. Bobo, 8 Ga. 
A. 149, 68 SE 842. 

Ill.—Supreme Lodge K. H. v. Dal- 
berg, 138 Ill. 508, 28 NE 785; Farm- 
ers’ Federation v. Croney, 106 Ill. A. 
423; Tourville v. Brotherhood of Lo- 
comotive Firemen, 54 Ill. A. 71. 

Ky.—Grand Lodge A, O. U. W. v. 
Haynes, 16 KyL 399. 

Mo,—Siebert y. Supreme Council O. 
Cc. F., 23 Mo. A, 268 (the jury may 
Or may not infer notice from the 
fact of knowledge). 

N. J.—Supreme Assembly R. S. G. 
F, v. McDonald, 59 .N. J. L. 248, 35 
A 1061. ; 

N. Y.—Wajezeliunas y. St. Peter’s 
Lithuanian Soc., 141 App. Div. 852, 
126 NYS 884; Ellis v. National Provi- 
dent Union, 50 App. Div. 255, 63 NYS 

Pa.—Geisser vy. Diligent Council 
No. 4 F. P. A., 77 Pa. Super. 455; 
Kiehl v. Red Rose Ben. Assoc., 71 
Pa. Super. 385, 

Tex.—McCorkle vy. Texas Beney. 
Assoc., 71. Tex. 149, 8 SW 516; Win- 
ters Mut, Aid Assoc, vy. Corum, (Civ. 
A.) 297 SW 288; Haywood v. Grand 
Lodge K. P., (Civ, A.) 138 SW 1194, 
1196 [cit Cyc]. 

Necessity and sufficiency of no-« 
tice see supra §§ 89-92. 

20. Sharpe v. Grand Lodge A. O. 


U. W., 108 Nebr, 193, 188 NW 100, 
189 NW 176. 
21. Benedict v. Grand Lodge A. 


O. U, W., 48 Minn, 471, 51 NW 371; 
Bettenhasser vy, Templars of Liberty 
of America, 58 App. Div. 61, 68 NYS 
505; Peo. vy. Theatrical Mechanical 
Assoc., 8 NYS 675 [aff 126 N. Y. 
622. mem, 27 NE 409 mem]. But see - 
King v. Masonic Life Assoc., 87 Hun 
591, 84 NYS 563 (holding that evi- 
dence of the society’s custom to send 
out notices on the first day of each 
month, and that, according to the 
books, notice was mailed to a mem- 
ber, is not sufficient to cast on plain- 
tiff the burden of proving that the 
notice was not received). 

Sufficiency of notice by mail gen- 
erally see supra § 91. 

22. Peo. v. Theatrical Mechanical 
Assoc., 8 NYS 675 [aff 126 N. Y. 622 
mem, 27 NE 409 mem]. 

23. Burchard v. Western Commer- 
cial Travelers Assoc., 1389 Mo. A. 606, 
123-SW 973. 

Proceedings for forfeiture gener- 
ally see supra §§ 99-101, sti 
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defense is that the member, who had been sick, was 
found by the local lodge able to work, and was sus- 
pended for nonpayment of dues, the authority to 
try the member must be shown by the production 
of the rule, regulation, or by-law conferring such 
authority.*4 

Where a member had disappeared, and his dues 
were paid by the beneficiary for a time thereafter, 
the latter, suing on the certificate after the lapse 
of seven years from the member’s disappearance, 
must prove that the member died during the time 
the dues were paid.*° 

Excuse for nonpayment. Where a member claims 
that he is excused from paying assessments be- 
cause the company is engaged in business which is 
ultra vires, the burden is on him further to show 
that his obligations have thereby been changed 
to his disadvantage.”® 

Where defendant has made a prima facie case 
of suspension for nonpayment of dues or assess- 
ments,2’ the burden is then on plaintiff to show that 
the member was not properly suspended, and that he 
was in good standing at the time of his death.?® 

Payment of first assessment. The delivery of the 
certificate raises a presumption of payment of the 
first. dues on which its existence depends.”® 

Application of payments.°° Where the member 
has made overpayment of assessments the burden 
is on plaintiff to show that such overpayments were 
sufficient to continue the certificate in force until 
the member’s death.*t | But it has been held that, 
where a member paid an advance assessment, as 


24. Rural Home Lodge No. 1720 
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with misrepresentation as to his age 


[§§ 259-260 


required by the contract, the burden is on the so- 
ciety to show that such money had been used for 
the member’s benefit or applied to the payment of 
assessments due before the maturity of the assess- 
ment for which he was alleged to be in default.*? 

Reinstatement. Where the evidence shows a de- 
fault in the payment of an assessment the burden 
is on plaintiff to prove that he was reinstated in 
accordance’ with the laws of the sociéty.** If de- 
fendant pleads that insured when paying arrears 
with a view to reinstatement was not in good health, 
as required by the contract, the burden is on it to 
establish such plea.** 

[§ 260] (3) Fraud or Misrepresentations of Mem- 
bers.*> A presumption of fraud by an applicant for 
insurance in a beneficial society may arise from 
extraneous facts.26 So if applicant had knowledge 
of facts which would furnish sufficient reason to 
believe that he was afflicted with a fatal disease, 
his statement in the application that he was in 
good health will be presumed to be fraudulent.** 
But ordinarily, and in the absence of evidence to 
the contrary, it will be presumed that the state- 
ments by the member in his application were true,*® 
and that he was not guilty of fraud or intent to 
deceive in making such statements.*®? Accordingly, 
where defendant relies upon fraud or misrepresen- 
tation by the member, either in his original appli- 
cation,*® or in his application for reinstatement,* 
it has the burden of proving such facts; and this 
applies to false statements as to applicant’s age,** 


v. Catholic Order of Foresters, 43 


G. U. O. O. F. v.' ‘Sea, ‘143° Ark. 167, 
220 SW 305. 

25. Johnson v. Sovereign Camp W. 
O. W., 163 Mo. A. 728, 147 SW 510. 

26. Haydel v. Mutual Reserve 
Fund Life Assoc., 98 Fed. 200 [aff 
104 Fed. 718, 44 CCA 169]. 

Burden of proving waiver of de- 
fault see infra § 261. 

Sufficiency of excuse for failure to 
pay see supra § 98. 

27. See infra § 284, 

28. Supreme Ruler M. C. v. Dar- 
win, 201 Ala, 687, 79 S 259; National 
Council K. & L. S. v. Smiley, 87 Fla. 
139, 100 S 153, 

29. Taylor v. Supreme Lodge C. 
L., 185 Mich. 231, 97 NW 680, 106 Am 
SR 392. 

Prepayment of dues or assess- 
ments as requisite to validity of 
contract see supra § 7. 

30. Duty of society as to applica- 
tion of payments and credits see 
supra § p 

31. Supreme Council C. K, A. v. 
Wathen, 182 Ky. 521, 206 SW,772, 179 
Ky. 64, 200 SW 320; Supreme Coun- 
ceil C. K, A. v. Wathen, 179 Ky. 64, 
200 SW 320; Supreme Council C. K. 
aged Fenwick, 169. Ky. 269, 183 SW 

32. Wait v. Mystic Workers of 
World, 140 Iowa 648, 119 NW 72. 

33. Woodmen of World y. Jack- 
son, 80 Ark, 419, 97 SW 678; Kennedy 
v. Grand Fraternity, 36 Mont. 325, 
92°P 971, 125 LRANS' 78; 

Reinstatement generally see supra 
§§ 102-109. 

34, National Council K. & L. §S. v. 
Ss ria 76 Fla. 592, 80 S 516, 2 ALR 

35. As ground for avoidance of 
contract see supra §§ 65-80. 

Burden of proof as to estoppel or 
waiver see infra § 261. 

36. Foxhever v. Order of Red 
Cross, 2 Oh.’ Cir, Ct. N-’S. 394, 24°Oh. 
Cir Ce T5G: 

[a] Ilustration.—A member who, 
on being charged, in the presence of 
the lodge by its presiding officer, 


at the time he became a member, 
makes no attempt to deny the charge, 
but after using defiant and abusive 
language toward the lodge and its 
presiding officer leaves the lodge 
room, and never thereafter attends 
any meeting of such order, pays any 
dues, or communicates with it in any 
way, will be presumed to confess the 
truth of the charge. Foxhever v. 
Order of Red Cross, 2 Oh. Cir, Ct. 
N.S. 394,124 (Oh. “Girs s@ty 56s . 

37. Royal Neighbors of America 
rane net 73 Nebr. 409, 102 NW 

38. Beason v. Sovereign Camp W. 
O. W., 208 Ala, 276, 94 S 123; Su- 
preme Council G. 8. F. v. Conklin, 60 
N. J. L, 565, 38 A 659, 41 LRA 449; 
Collins v. United Brothers of Friend- 
ship, etc. (Tex. Civ. A.) 192 SW 800 
(as to age). 

[a] Age.—The presumption is 
that an applicant for a benefit certi- 
ficate gave his true age. Beason v. 
Sovereign Camp W. O. W., 208 Ala. 
276, 94 S 123; Supreme Council G. S. 
FB: v..Conklin, 60 N. Js 1.1565; 38 A’ 
659, 41 LRA 449; Collins v. United 
Brothers of Friendship, ete., (Tex. 
Civ. A.) 192 SW 800. 


39. Supreme Tribe B. H. y. York, 
70: Colo. 175, 197 P 1012. 
40. Cal.—Trull v. Independent Or- 


ante Puritans, 40 Cal. A. 479, 181 
89. 

Colo.—Supreme Tribe B. H. vy. 
York, 70°Colo, 175, 197.P: 1012; Su- 
preme Lodge K. H. v. Wollschlager, 
22 Colo; 218, 44 P 598, 

Fla.—Sovereign Camp W. O. W. v. 
McDonald, 76 Fla. 599, 80 S 566, 

Ill.—Supreme Lodge B. S, K. & L. 
v. Matejowsky, 190 Ill. 142, 60 NE 
101 [aff 92 Ill. A. 385]; Teegarden v. 
Supreme Tribe B. H., 190 Ill. A. 474; 
Nyman y. Manufacturer’s, ete.; Life 
Assoc., 182 Ill. A. 511 [rey on other 
grounds 262 Ill. 300, 104 NE 653]; 
Modern Woodmen of America v. Sut- 
ton, 38 Tll.' A. 327. 

Ind.—National Ben. Assoc. v. Grau- 
man, 107 Ind. 288, 7 NE 233; Collins 


Ind, A. 549, 88 NE 87. 

Iowa.—Sargent vy. Modern Brother- 
hood of America, 148 Iowa 600, 127 
NW 52: 

Ky.—Supreme Lodge K. P. v. Brad- 
ley, 141 Ky. 3834, 182 SW 547, 117 
SW 275. 

Md.—Supreme Council R. A.V. 
Brashears, 89 Md. 624, 43 A 866, 73 
AmSR 244. 

Mass.—Clapp  v. Massachusetts 
Ben, Assoc., 146 Mass. 519, 16 NE 433. 

Minn.—Perine y. Grand Lodge A. 
O. U. W., 51 Minn, 224, 53 NW 367. 

Mo.—Wolfe v. Supreme Lodge K. 
& LH. 160,Mo. 675, 61 SW. 6387; 
Murphy v. Brotherhood of R. Train- 
men, (A.) 199 SW 730; Winn v. Mod- 
ern Woodmen of America, 157 Mo. A, 
1, 1837 SW 292; Adams v,. Modern 
Woodmen of America, 145 Mo. A. 207, 
130 SW 113. 

Nebr.—Beeler v. Supreme Tribe B. 
H., 106 Nebr. 853, 184 NW 917; Swan- 
back v. Sovereign Camp W. O. W., 
103 Nebr. 34, 170 NW 354; Higgens 
v. Supreme Castle H. N., 83 Nebr. 
504, 120 NW 187, 

N. J.—Johnson v. Order of Chosen 
Friends, 10 N. J. L. J. 346. 

N. Y.—Davis v. Supreme Lodge K. 
H.,. 35 App. Div. 354, 54 NYS 1023 
[aff 165 N. Y. 159, 58 NE 891]. 

Oh.—Grand Lodge B. R. T. v. Daly, 
11 Oh. Cir; CtsAN.S8)) 464/81 Oho Gir. 
Ctx :391. 

Okl.—Sovereign Camp W. O. W._v. 
Hutchins, 60 Okl. 181, 159 P 920. 

Wash.—kKnavn v. Order of Pendo, 
36 Wash. 601, 79 P 209. 

And see cases infra text and notes 


42-47, 
41. Smith vy. Mystic Workers of 
World, (Mo. A.) 196 SW 62. 


( 
42. Ala.— Beason y. Sovereign 
be W. 0. W., 208 Ala. 276,94 °S 


Ark.—Home Protective Assoc. v. 
Morse, 143 Ark. 184, 222 SW 364. 

Ga.—O’Connell v. Supreme Con- 
clave K, D., 102 Ga. 143, 28 SE 282, 
66 AmSR 159, 


lil.—Grant v. Mutual Protective 


flor later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


—. 
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health,** consultations with physicians,*# family his- 
tory,*> habits,** or prior application to, or rejection 
by, other insurance companies.*? Likewise, the bur- 
den of proving that the statements made were war- 
ranties is on the society.4® The burden on defend- 
ant is not only to show the falsity of the statements 
or answers,*® and that they were made by insured 
as written in the application,®° but also, where such 
elements are regarded as essential,>1 to show that 
they were made by the member with knowledge of 
their falsity,** and with intent to deceive,®* and 
that they were material to the risk,54 and were 
relied and acted upon by the society.5> But where 
defendant establishes a prima facie case of mis- 
representation, it is then incumbent on plaintiff to 
overcome such showing,°® and not on defendant to 
show that applicant’s answers were in fact his.57 
There is a presumption that applicant understand- 
ingly answered and signed the application.®§ 
Statutory abrogation of common-law _ rules. 
Where a statute providing that no misrepresenta- 
tion shall avoid an insurance policy unless the mat- 
ter misrepresented actually contributes to the event 


-on which the policy becomes payable does not apply 


MUTUAL BENEFIT INSURANCE 


[45 C.J.] 309 


to beneficial associations,®® defendant, in order to 
be exempt from the operation of the statute, must 
show that it is a beneficial association and that it 
has complied with the laws of the state govern- 
ing such associations.®° 

Attaching application to certificate. Where it is 
necessary to attach a copy of the application to a 
benefit certificate, and the certificate has been lost, 
it will not be presumed, in the absence of evidence, 
that a copy of the application containing represen- 
tations by applicant was not attached to the cer- 
tificate.6+ Si 

[§ 261] (4) Estoppel or Waiver.°? Where plain- 
tiff relies on a waiver or estoppel upon the part of 
the society to avoid the effect of a breach of condi- 
tion or warranty, the burden is on him to prove such 
fact.62 This rule applies to alleged waiver or 
estoppel in reference to the right of the society to 
avoid or forfeit the contract for fraud or misrepre- 
sentations by the member in his application for in- 
surance,** or for engaging in a prohibited occupa-. 
tion after issuance of the certificate,®> or for de- 
fault in payment of dues or assessments.°° Since 
no action or inaction on the part of the society will 


League, 192 Ill, A. 4; Royal Neigh- 
bors of America v. Sinon, 135 Ill. A. 
599: 

Tex.—Collins v. United Brothers 
"a etapa etc., (Civ. A.) 192 SW 


[a] Introducing constitution and 

by-laws.—Where the society alleges 
that the constitution and by-laws ex- 
pressly provided that no person over 
a stated age should be eligible to 
membership, it is incumbent on it to 
introduce such constitution and by- 
laws in evidence. Home Protective 
Assoc. v. Morse, 143 Ark, 184, 222 
SW _ 364. . 
_ [b] In Connecticut it has been 
held that (1) where plaintiff alleges 
generally performance of all condi- 
tions of the contract, and such alle- 
gation is denied in the answer, the 
burden is on plaintiff to prove the 
truth of a statement in the applica- 
tion as to the age of the member. 
Murray v. Supreme Lodge N. E. O. 
P04 (Conn. 715,62 A722.) (2) ‘But 
where the answer further alleges 
that the member falsely and fraudu- 
lently misstated the date of his birth, 
and such allegation is denied in the 
reply, the burden of proving the 
fraud is on defendant. Murray v. 
Supreme Lodge N. E. O. P., supra. 

43. Cal.—Trull v. Independent Or- 
ng of Puritans, 40 Cal. A. 479, 181 P 


Fla.—Sovereign Camp W. O. W. Vv. 
McDonald, 76 Fla. 599, 80 S 566. 

Ill.— Nyman v. Manufacturer’s, 
etc., Life Assoc., 182 Ill. A. 511 [rev 
on other grounds 262 Ill. 300, 104 
NE 653]; Johnson v. Supreme Lodge 
FO... 175 Wi A..554;. Mutual “Pro- 
tective League v. Raef, 135 Ill. A. 
659;’ Modern Woodmen of America 
Vv. Sutton, 38 IH. A. 327. 

Md.—Supreme Council R. A. v. 
Brashears, 89 Md. 624, 43 A 866, 73 
AmSR 244. 

Mo.—Smith v. Mystic Workers of 
World, (A.) 196 SW 62 (application 
for reinstatement). 

Nebr. — Cunningham v. Modern 
Brotherhood of America, 96 Nebr. 
827, 148 NW 918. 

N. C.—Blackman v. Woodmen of 
World, 184 N. C. 75, 113 SE 565. 

[a] That insured had ailments 
other than the one causing death did 
not place upon the beneficiary the 
burden of showing that insured was 
sound as to the-ailment causing his 
death. Cunningham vy. Modern Broth- 
erhood of America, 96 Nebr. 827, 148 
NW 918. f 

44. Mutual Protective League v. 
Raef, 135 Ill. A. 659. y 

45. Mickschl vy. National Council 


K. & L, E., 40 Cal, A. 100, 180 P 27; 
Mutual Protective League v. Raef, 


135 Ill. A. 659; Loesch v. Supreme 
ace B. H., (Tex. Civ. A.) 190 SW 

46. Speer v. American Stars of 
Equity, 157 Ill. A. 554; Supreme 


Council R. A. vy. Brashears, 89 Md. 
624, 43 A 866, 73 AmSR 244, 

47. Wanerka vy. Supreme Council 
R. A., 159 NYS 697. : 

48. Supreme Lodge K, H. v. Woll- 
schlager, 22 Colo. 213, 44 P 598. 
Asbeh See supra text and notes 40-— 

50. Swanback v. Sovereign Camp 
W. O. W., 103 Nebr. 34, 170 NW 354; 
Higgens v. Supreme Castle H. N., 83 
Nebr. 504, 120 NW _ 137; Sovereign 
Camp W. O. W. v. Hutchins, 60 Okl. 
181, 159 P 920. : 

51. See supra §§ 66-80. 

52. Spoeri v. Modern Brotherhood 
of America, 184 Ill. A. 382 (applica- 
tion for reinstatement). 

53. -Colo.—Supreme Tribe B. H. v. 
York 0-Colomayoy 197 Pots 

Ill.—Speer v. American Stars of 
Equity, 157 Ill. A, 554. 

Ky.—Supreme Lodge K. P._ v. 
Bradley, 141 Ky. 334, 132 SW 547. 

Nebr.—Beeler v. Supreme Tribe B. 
H., 106 Nebr. 853, 184 NW 917. 

N. Y.—Alden vy. Supreme Tent K. 
M. W., 78 App. Div. 18, 79 NYS 89 
[rev on: other grounds 178 N. Y. 535, 
71 NE 104]. 

54. Beeler v. Supreme Tribe B. H., 
106 Nebr. 853, 184 NW 917; Swanback 
v. Sovereign Camp W. O. W., 103 
Nebr. 34, 170 NW 354; Higgens v. 
Supreme Castle H. N., 88 Nebr. 504, 
120 NW 1387; Grand Lodge B. R. T. 
Vie Daly ee Ohyy Cir Cr, INMES nx 464: 
BONS Cin. Jers oo? 

55. Swanback vy. Sovereign Camp 
Ww. O. W., 103 Nebr. 34, 170 NW 354; 
Higgens v. Supreme Castle H, N., 83 
Nebr. 504, 120 NW 187. 

56. Weise v. Sovereign Camp W. 
O. W., (Mo. A.) 207 SW 249. 

57. Weise v. Sovereign Camp W. 
O. W., supra. 

58. Sowiczki v. Modern Woodmen 
of America, 192 Mich, 265, 158 NW 
891. 
59. See supra § 68. 

60. Harris v. Switchmen’s Union 
of North America, (Mo, A.) 237 SW 
155; Thompson y. Royal Neighbors of 
America, 154 Mo. A. 109, 133 SW 
146. 

61. Foley v. Brotherhood of R. 
Trainmen, (iowa) 210 NW 585. 

. 62. Affecting right to avoid or 
forfeit contract see supra §§ 110-133. 

Waiver of conditions precedent to 

existence and validity of contract see 


supra §§ 15-17. 

6s. Ala.—United Order of Golden 
Cross v. Hooser, 160 Ala, 334, 49 S 
354. { 

Iowa.—Knapp v. Protherhood of 
American Yeomen, 139 Iowa 136, 117 
NW 298. 

S. C.—Sternheimer vy. Order of 
United Commercial Travelers, 107 S. 
C. 291, 93 SE 8; Estes v. Brother- 
hood of R. Trainmen, 88 S. C. 221, 
70 SE 725. 

Tex.—Brotherhood of R. Trainmen 
vi Dee; 101 Tex.. 597, 111° SW 396; 
Sovereign Camp W. O. W. v. Jack- 
son, (Civ. A.) 264 SW 289; Sovereign 
Camp W. O. W. v. Scott, (Civ. A.) 
246 SW 1107. 

W. Va.—Chambers v. Great State 
Council I. O. R..M., 76 W.Va. 614, 
86 SE 467. 

[a] Forfeiture of membership be- 
ing clearly shown, it devolved upon 
one Seeking to recover upon the cer- 
tificate to show a waiver of the for- 
feiture. United Order of Golden 
Cross v. Hooser, 160 Ala. 334, 49 S 
354. 

64. Cameron y. Royal Neighbors 
of America, 197 Mich. 173, 163 NW 
902; Estes v. Brotherhood of R. 
Trainmen, 88 S. C. 221, 70 SE 725. 

[a] Age of applicant.—A_ benefi- 
ciary has the burden of proving 
waiver of the forfeiture of the cer- 
tificate stating that the applicant 
must be between the ages of eighteen 
and forty-five years, based on the 
member falsely representing his age 
as under forty-five when he was over 
forty-six. Estes v. Brotherhood of 
R, Trainmen, 88 S, C. 221, 70 SH 725. 

65. Ostmann v. Supreme Lodge K. 
SS ER 8b NER De 86.288 Amoa or 
Sovereign Camp W. O. W. v. Scott,: 
(Tex. Civ. A.) 246 SW 1107. 

[a] MT ustration—In a suit by a 
beneficiary under a certificate claimed 
by the association to have been for- 
feited because deceased had engaged 
in a hazardous occupation without 
notice to the association or the pay- 
ment of a higher rate, the burden 
was on plaintiff to make out facis 
showing that the association was es- 
topped to claim forfeiture .because 
the local camp clerk had actual 
knowledge that deceased was en- 
gaged in such occupation. Sovereign 
Camp W.)O, “W.-ve Scott) (Dex. iGive 
A.) 246 SW 1107. 

66. Ala.—United Order of Golden 
3 a v. Hooser, 160 Ala. 334, 49 S 

Kan.—Conroy v. Grand Lodge B. 
Rows hoz eam, eo ea bP ee 

Nebr.—Chandler vy. Royal High- 
landers, 101 Nebr. 223, 162 NW 642. 
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operate as a waiver or estoppel if it is ignorant of 
the facts giving it the right to avoid or forfeit the 
certificate,*’ the burden is on plaintiff asserting 
waiver or estoppel to show that the society had such 
knowledge.®® 

Custom or usage. A member relying on a custom 
to accept delinquent payment of assessments within 
a certain time after default must show an offer to 
make payment within such time.®® It will be pre- 
sumed that the society knew of the practice of its 
local body in receiving and remitting assessments 


after the day on which they were payable,’ and: 


plaintiff need not, after proving a long existing 
eustom of the collecting officer of his lodge to 
accept overdue payments, prove actual notice to the 
grand lodge of such custom." 

The determination of a deputy of the superior 
body that applicant was not engaged in a prohibited 
business, made with knowledge of all the facts, will 
be presumed to have been honestly and legally made, 
so as to bind the society.”? 

[§ 262] f. Death or Disability and Cause There- 
of?*—(1) In General. The beneficiary has the bur- 
den of proof to establish the fact of death.”* 


Okl. — Fraternal Aid Union vy. 
Helms, 96 Okl, 125, 220 P 915. 

S. C.—Sternheimer v. Order of 
United Commercial Travelers, 107 S. 
GC. 291, 98 SE 8. 

[a] Loan to member.—Where a 
local lodge or its secretary advances 
insured’s payments and dues, and 
thereafter receives payment from 
him, the presumption is that the ad- 


D. 
42 App. 475, 


Ill. 
181]. 


560, 
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C.—National Union v. Sawyer, 


Ida.—Gaffney v. Royal 
of America, 31 Ida. 549, 174 P 1014. 
Ill.—Kennedy vy. Modern Woodmen 
of America, 149 Ill. A. 471 [aff 243 
90 NE 1084, 


Iowa.—Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 


LP 4) 


Presumption of death from absence. The pre- 
sumption of death which arises from the continued 
absence of a person for seven years*® is available 
to a beneficiary suing on a mutual benefit certifi- 
cate,’® except in jurisdictions where a stipulation 
to the contrary is held valid,’ and the contract 
contains such a stipulation.’* But in such cases 
there is no presumption as to the time of death,’® 
and the burden is on plaintiff to show that insured 
died while the certificate was in force.*° But where, 
after a member disappears, the beneficiary tenders 
payment of assessments to keep the certificate alive, 
the burden of proving that the member was dead 
at the time of the’tender is on the society.** 

Cause of death or disability. The burden is on 
plaintiff to show that the death of insured resulted 
from a cause within the terms of the contract.*? 
But if the society claims that the death** or dis- 
ability®+ was due to a cause excepted from the risks 
assumed, it has. the burden of proving that fact, 
although it is negatived in the complaint.*® Under 
this rule the burden.is on the society to prove its 
defense that insured committed suicide,®® or died 


soc., 158 lowa 597, 138 NW 696; Clark 
v. Iowa State Traveling Men’s Assoc., 
156. Iowa .201, 1385 NW» 1114, 42 
LRANS 631; Beile v. Travelers’ Pro- 
tective Assoc., 155 Mo, A. 629, 135 
SW 497. 

fa] For example, where the by- 
laws, made a part of the contract by 
reference, provide that the death 


Neighbors 


28 LRANS 


v. Iowa State Traveling Men’s As- 


vance was at insured’s request, and 
as a loan to him to enable him to 
comply with his contract, and there 
is no presumption, where the pay- 
ments are not forwarded to the so- 
ciety in time,’ that .the society 
waived the right to declare a forfei- 
ture. Chandler v. Royal Highland- 
ers, 101 Nebr. 223, 162 NW 642. 

67. See supra §§ 113, 114. 

68. Cameron vy. Royal Neighbors 
of America, 197 Mich. 1738, 163 NW 
902 (waiver of fraudulent statements 
in application); Ostmann v. Supreme 
Lodge K. & L, H., 85 N. J. L. 86, 88 
A 949. 

[a] Engaging in prohibited occu- 
pation.—Where the defense was that 
insured engaged in a prohibited occu- 
pation after the issuance of the cer- 
tificate, the burden was on plaintiff, 
seeking to prove a waiver by accept- 
ance of dues and assessments, to 
show that the association knew the 
facts. Ostmann v, Supreme Lodge 
K.-& L. H., 85° N.:J. L. 86; 88 A949. 

69. Conroy v. Grand Lodge B. R. 
T., 102 Kan. 757, 171 P 1161; Frater- 
nal Aid Union vy. Helms, 96 Okl, 125, 
220 5P 945, 

70. Dromgold vy. Royal Neighbors 
of America, 261 Ill. 60, 108 NE 584 
[rev 177 Ill. A. 1]. 

71. Behnke y. Modern Brotherhood 
.of America, 167 Minn. 104, 208 NW 
542. 

72. Sweeney v. Independent Order 
of Foresters, 190 App. Div. 787, 181 
NYS 4. 

73. Contingency on which benefits 
are payable see supra §§ 168-181. 

74. Woodmen of World y. Maynor, 
206 Ala. 176, 89 S 750; Georgia Mut. 
Life Industrial Assoc. v. Scott, 170 
Ala. 420, 424, 54 S 182, [cit Cyc]; 
Steen v. Modern Woodmen of Amer- 
ica, 296 Ill. 104,129 NE 546, 17 ALR 
406; Clement v. Knights of Macca- 
bees of World, 113 Miss. 392, 74 S 
287; Winter v. Supreme Lodge K. P., 
96 Mo. A. 1, 69 SW 662. 

75. See Death §§ 5-19. 

76. Cal.—Linneweber v. Supreme 
Council C. K. A., 30 Cal. A. 315, 158 
P 229; Brown vy. Grand Lodge A. O. 
UU, Wi 8 iCal.cA. 637, 1101 PR psba: 


For later cases, developments and changes in the la 


LRAI918F 1116. 

Ky.—Mutual Ben. L, Ins; Co. v. 
Martin, 108 Ky. 11, 55 SW 694, 21 
kKyL 1465; Kendrick vy. Grand Lodge 
A. O. U. W., 8 KyL 149. 

Oh.—Supreme Commandery O. K. 
G. R.. v. Everding, 20 Oh, Cir. Ct. 
689, 11 Oh. Cir. Dec. 419. 

Tex.—Sovereign Camp W. O, W. v. 
Davis, (Civ. A.) 268 SW 523; Sover- 
eign Camp W. O. W. v. Piper, (Civ. 

Ont.—Re Pinsonneault, 34 Ont. L. 
388, 25 DomLR 790. 

77. Walidity of provision abrogat- 
ing doctrine of presumption of death 
from absence see supra § 14. 

78. Kelly v. Supreme Council C. 
M. B. A., 46 App. Div. 79, 61 NYS 
394; McGovern y. Brotherhood of Lo- 
comotive Firemen, 12 Oh, Cir. Ct. N. 
Sy U8%31 - Ohs, Cir... Ck..243. 0 Latte sb 
Oh. St. 460, 98 NE 1128]. 

79. Richey v. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW 276, LRA 
1918F 1116; Seeds v. Grand Lodge A. 
O. U. W., 938 Iowa 175, 61 NW 411; 
Kendrick v. Grand Lodge A. O. U. 
W., 8 Kyl 149; Supreme Command- 
ery O. K. G. R. v. Everding, 20 Oh. 
Cir 'Ch 7/689). D1 Ohe Cir. Dec. 2419: 
See also supra § 259 note 25, 

[a] Rule applied.—Where a mar- 
ried man disappears, and is not heard 
from for seven years, and when last 
heard from was in good health, and 
showed no intention of returning, but 
assumed to be an unmarried man, 
there is no presumption of his death 
within two years of his disappear- 
ance, so as to render valid an insur- 
ance on his life, which expired two 
years after his disappearance be- 
cause of nonpayment of assessments, 
Seeds v. Grand Lodge A, O. U. W., 
93 Iowa 175, 61 NW 411. 

80. Supreme Lodge of Pathfinder 
v. Johnson, (Tex. Civ. A.) 168 SW 
1010. See also supra § 256. 

81. Supreme Commandery O. 
G. R. v. Everding, 20 Oh. Cir. 
689, 11. Oh. Cir. Dec, 419. 

82. Illinois Commercial Men’s As- 
soc, v. Parks, 179 Fed. 794, 103 CCA 
286; Moses vy. IDllinois Commercial 
Men’s Assoc., 189 Ill. A. 440; Vernon 


‘A.) 222 SW 649, 


K, 
Ct. 


benefit shall be paid only when. the 
death of insured results solely from 
external, violent, and _ accidental 
means, plaintiff must show that death 
was so caused. Vernon vy. Iowa State 
Traveling Men’s Assoc., 158 Iowa 597, 
1388 NW 696. 

83. Ill—Helm v. Illinois Commer- 


cial Men’s Assoc., 279 Ill, 570, 117 
NE 63. : 
Ind.—Red Men’s Fraternal Acc. 


Assoc, vy. Rippey, 181 Ind. 454, 103 
NE 345, 104 NE 641, 50 LRANS 1006; 
Brotherhood of Painters, ete v. 
Peters, 46, Ind. A. 733, 92, NE 183; 
Brotherhood of Painters, ete. v. Bar- 
ton, 46 Ind. A. 160, 92 NE 64. 

Iowa.—Fellers v. Modern Woodmen 
of America, 182 Iowa 99, 165 NW 
584; Vernon v. Iowa State Traveling 
aren Assoc., 158 Iowa 597, 188 NW 

Minn.—Nardinger v. Ladies of Mac- 
cabees of World, 138 Minn. 16, 163 
NW 785. 

Mo.—Heinrichs v. Royal Neighbors 
of America, (A.) 292 SW 1054; Beile 
v. Travelers’ Protective Assoc., 155 
Mo, A. 629, 185 SW 497. 

See also cases infra note 85 et 
seq. 

Excepted risks generally see supra 
§§ 168-177. 

84. Courtney vy. Fidelity Mut. Aid 
Assoc., 120 Mo. A. 110, 94 SW 768, 
101 SW 1098, 


{a] Illustration.—Where a health 
policy provided that insurer should 
not be liable for disability resulting 
from bronchitis, and it was shown 
that a disabled member suffered from 
senile bronchitis and a catarrhal con- 
dition of the stomach and duodenum, 
insured was not relieved from lia- 
bility, without proof that the bron- 
chitis and not the affection of the 
digestive tract caused the disability. 
Courtney, v. Fidelity Mut. Aid As- 
soc., 120 Mo. A, 110, 94 SW 768, 101 
SW 1098. 

85, Nardinger v. Ladies of Macca- 


bees of World, 138 Minn. 16, 1683 NW 


785. 

86. See infra § 263. 

Suicide as excepted risk see supra 
§§ 171-176. 


w see cumulative Annotations, same title. page and note number, 


> 
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[§§ 261-262 


b 


5 


§§ 262-263] 


at the hands of the beneficiary,’ or while violating 
the law,°® or that his death was due to the use of 
intoxicants or narcotics,8® or to employment in a 
If the contract relieves 
the society from liability or limits the amount of 
|} recovery for injuries caused by firearms where there 
jj is no eyewitness except the member, the burden 
is on the society to prove that there was no such 


prohibited occupation.” 


eyewitness. 


Effect of statements in coroner’s verdict or proofs 
The burden on defendant to prove that 
death was due to an excepted risk®? is not shifted 
by the fact that the proofs of death contained in 
the coroner’s verdict state that death was due to an 
excepted risk,®°* and this is true, a fortiori, where 
the proofs of death state that the immediate cause 
thereof was a risk within the terms of the con- 
tract and merely give an excepted risk as a remote 
But according to some authorities, where 
plaintiff’s prima facie case of right to recover is 
destroyed by admissions in his proofs of loss which 
establish that the death of insured was due to an 
excepted risk, pleaded as a defense, he has the bur- 


of death. 


cause.?* 


87. Hutcherson v. Sovereign Camp 
W..0. W.., 112 Tex.-551; 251 SW. 493, 
28 ALR 823 [rev (Civ. A.) 241 SW 
516]; Patterson vy. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692. 

[a] Presumption of innocence.— 
1) Where there is a condition avoid- 
ing a certificate if the beneficiary 
causes the death of insured, and de- 
fendant alleges that the beneficiary 
eaused his death, it has the burden 
of proving its plea, and the presump- 
ition of innocence is evidence against 
defendant. Patterson v. Modern 
Woodmen of America, 89 Vt, 305, 95 
S 692. (2) An administrator suing 
on the certificate is entitled to the 
presumption of innocence in favor of 
the beneficiary, although the benefi- 
eiary is not a party to the suit. Pat- 
terson v. Modern Woodmen of Amer- 
ica, supra. 

[b] Extent of burden.— Where a 
eeranch ts provided that, if the cer- 
tificate holder should die by the 
hands of the beneficiary, excupt by 
accident, the certificate should be 
null, the burden is on insurer to 
establish not only that death was 
caused by the beneficiary, but that 
he died at the hands of the benefici- 
ary under such circumstances as not 
to constitute an accident. Hutcher- 
son vy. Sovereign Camp W. O. W., 112 
Siex rio); 201 OS W- 491, 28 ALR 823 
{rev (Civ. A.) 241 SW 516]; Grand 
Lodge C. K. P. v. Hill, (Tex. Civ. V3) 
277 SW 797. 

Death caused by bidineee red as ex- 
cepted risk see supra § 177 

88. Ala.—Sovereign Camp A Lape 8 & 
W. v. Pritchett, 203 Ala. 33, 81 S 823. 

Ark.—Eminent Household CG. W. v. 
Howle, 131 Ark. 299, 198 SW ig 

Ga.—Supreme Council R. Vv. 
poparies, 23 Ga. A. 104, 97 SE 357. 

Mo.—Gilkey v. Sovereign Camp W. 
©. W., (A.) 178 SW 875. 

Tex. —Sovereign Camp W. O. W. v. 
Jackson, (Civ. A.) 1388 SW 1137. 

Wis.—Brahmsteadt v. Mystic Work- 
ers of ‘World, 152 Wis. 580, 140 NW 
354. 

[a] On the issue as to whether in- 
sured was the aggressor in the diffi- 
culty in which he lost his life, and so 
was within the condition of the cer- 
tificate that it should be void, should 


he die in consequence of the violation’ 


or attempted violation of the laws, 
insurer has the burden of proof. Sov- 
ereign Camp W. O. W. yv. Jackson, 
(Tex, Civ. A.) 188 SW 1137. 

[b] Presumption is that insured 
was innocent of any violation of law, 
‘although dying a violent death, Gil- 


key v. Sovereign Camp W. O. W., 
‘Gio. A.) 178 SW 875. 
| [ce] Extent of burden.—In a suit 


‘on 2 certificate, providing that it 
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den of explaining such admissions and showing that 
the facts were otherwise than as stated in the 
proofs.°> However, where a certificate provided for 
forfeiture in case of intemperance impairing the 
health or producing delirium tremens, and the case 
was defended on the ground of intemperance im- 
pairing health and producing delirium tremens, from 
which-death ensued, admissions in the proofs of 


death that insured died of delirium tremens did 


intoxicants.?® 


on the ground 


should be void if insured died in 
consequence of violating the law, de- 
fendant insurer should have proved 
affirmatively not only that insured 
was killed by another, but that such 
other acted in self-defense. Gilkey 
v. Sovereign Camp.W. O. (Mo. 
A.) 178 SW 875. 

Death in violation of law as ex- 
cepted risk see supra § 170. 

89. Ill.—Poland vy. Supreme Tribe 
B. H., 211 Ill. A. 176; Speer v. Ameri- 
can Stars of Equity, 157 Ill. A. 554. 

Minn.—Lockway v. Modern Wood- 
men of America, 121 Minn. 170, 141 
NW 1. 

Mo.—Cummings v.: Sovereign Camp 
WwW. O. W., 170 Mo. A. 194, 155 SW 488. 

Okl.—Woodmen of World y. Gilli- 
land, 11 Okl. 384, 67 P 485. 

Pa.—Petitt v. Most Excellent As- 
sembly A. O. M. P., 73 Pa. Super, 227. 

Death from use of intoxicants or 
rare as excepted risk see supra 

90. Wolfgram v. Modern Woodmen 
of America, 167 Mo, A. 220, 149 SW 
1167; Queatham v. Modern Woodmen 
ood 148 Mo. A. 38, 127 SW 
651, ; 

[a] Where the facts making out 
a prima facie case for plaintiff are 
agreed on, a society seeking to defeat 
a recovery on the ground that in- 
sured died by accident, directly trace- 
able to employment in a prohibited 
occupation, has the burden of estab- 
lishing the defense. Wolfgram v. 
Modern Woodmen of America, 167 
Mo. A. 220, 149 SW 1167. 

91. Fielder v. Iowa State Travel- 
ing Men’s Assoc., 191 Iowa 287, 179 
NW 317; Connell v. Iowa State Trav- 
eling Men’s Assoc., 139 Iowa 444, 116 
NW 820. 

[a] Such provision is not a condi- 
tion precedent to the going into effect 
of the certificate, but is a condition 
avoiding liability in a particular 
event, which must be alleged and 
proved to be available as a defense, 
under the rule that exceptions to an 
insurer’s liability, not incorporated in 
the provisions creating liability, 
must be set up and proved as a de- 
fense by insurer. Connell v. Iowa 
State Traveling .Men’s Assoc., 139 
Iowa 444, 116 NW 820. 


92. See supra text and notes 83, 
85-90. 
93. Poland v. Supreme Tribe B. 


Ss ee (AB Die NU 
fa] Death due to intoxicants.— 

The burden on defendant is not 
shifted by the fact that the proofs 
of death contain the coroner’s verdict 
that deceased came to his death from 
“exposure by being under the influ- 
ence of alcohol.” Poland v. Supreme 
Tribe B. H., 211 Till, A. 176. 


not cast on plaintiff the burden of proving that an 
impairment of insured’s health prior to the attack 
resulting in death was not caused by the use of 


Contract provision as to burden of proof. A pro- 
vision of the contract attempting to place on the 
beneficiary the burden of proving that the death of 
insured did not result from pregnancy, if valid, 
does not create any presumption of fact that death 
resulted from pregnancy.®? 

[§ 263] (2) Suicide.°* Where the society defends 


that insured committed suicide, 


within an exception in a certificate, the burden 
is on it to establish such fact,9® the presumption 


Effect of proofs of death or coro- 
ropa verdict as to suicide see infra 

94. Petitt v. Most Excellent. As- 
sembly A. O. M. P., 73 Pa. Super. 227. — 

95. Tuepker vy. Sovereign Camp W. 
O. W., (Mo. A.) 226 SW 1002; Castens 
v. Supreme Lodge K, & L. H., 190 Mo. 
A. 57, 175 SW 264. 

96. Tuepker v. Sovereign cone Ww. 
O. W., (Mo. A.) 226 SW 1002 

97. ” Stegner vy. Modern Brother- 
hood of America, 24 S. D. 371, 123 
NW 842. 

98. As excepted risk see supra 
§§ 171-176. 

99. U. S.—National Union v. Fitz- 
patrick, 133 Fed. 694, 66 CCA 524. 

Ala. — Sovereign Camp WwW. O. W. v. 
Hackworth, 200 Ala. 87, 75 S 463; 
Sovereign Camp Ww..O. WwW. v. Dennis, 
17 Ala. A. 642, 87 S 616 [certiorari 
den 205 Ala. 3165: 87 S 620]. 

Ark.—Grand Lodge A. O. U. W. v. 
Banister, 80 Ark. 190, 96 SW 742. 

D. C.—_National Union v. Thomas, 
10 App. 277. 

Fla.—Sovereign Camp W. O. W. v. 
Hodges, 72 Fla. 467, 738 S 347. 

lll.—Knights Tempiars, etc., Life 
Indemn. Co. y. Crayton, 209 Ill. 550, 
70° NE: 1066 “(aff 140:;The. A, 648]; 
Rumbold v. Supreme Council R. L., 
206 Tll. 518, 69 NE 590 [rev 1038 iil. 
Ay 596]; Miles v. Court of Honor, 173 
Til. A. 187; Peckham v. Modern 
Woodmen of America, 151 Ill. A. 95; 
American Home Circle v. Schneider, 
134 Ill. A. 600. 

Ind.—Sovereign Camp W. O. W. v. 
Porch, 184 Ind. 92, 110 NE.659; Mod- 
ern Woodmen of America y. Kinche- 
loe, 175 Ind. 563, 94 NE 228, AnnCas 
1913C 1259; Modern Woodmen of 
America v. Craiger, 175 Ind. 30, 92 
NE 113, 93 NE 209 [rev (A.) 90 NE 
84]; Modern Woodmen of America vy. 
Kincheloe, (A.) 91 NE 976. 

Towa.— Anderson v. Royal High- 
landers, 195 Iowa 1252, 193 NW 640: 
Michalek y. Modern Brotherhood o 
America, 179 Iowa 338, 161 NW 125; 
Wood v. Sovereign Camp W. O. W., 
166 Iowa 391, 147 NW 888; Tomlin- 
son v. Sovereign Camp W. O. W., 160 
Iowa 472, 141 NW 950; Scott v. Sov- 
ereign Camp W. O. W., 149 Iowa 562, 
129 NW 302; Scott v. Homesteaders, 
149 Iowa 541, 129 NW 3810; Mittel- 
stadt v. Modern Woodmen of Amer- 
ica, 143 Iowa 186, 121 NW 803, 136 
AmSR 765; Connell v. Iowa State 
Traveling Men’s Assoc,, 189 Iowa 444, 
116 NW 820; Van Norman v. Modern 
Brotherhood of America, 134 Iowa 


575, tlds NW.992; Inghram v. Na- 
tional Union, 103 ‘Iowa 395, 72 NW 
559% 


Ky.—Sovereign Camp W. 
Valentine, 173 Ky. 182, 190 Sw 72. 
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being against death by suicide,’ although it has 
been held that this burden does not rest upon any 
presumption of law against suicide, but arises from 
the rule that defendant, having specially pleaded 
the affirmative defense of suicide, assumes the bur- 


den of proof.” 


Effect of statements in proofs of death.® 
burden resting on defendant to prove its defense 
that death was the result of suicide* is not changed 
by a statement in the proofs of death,® or by the 
ex parte statement of an acting coroner forwarded 
with such proofs,® giving the cause of death as 
suicide, especially when the statement was made 
on information and belief and the proofs were-sub- 
mitted by the local lodge without the authority 


La.—Hastings v. Supreme Lodge 
K. H., 3 La. A. (Orleans) 337. 
Md.—Royal Arcanum y. Brashears, 


89 Md. 624, 48 A 866, 73 AmSR 244. 
Mich.— Ruterbusch v. Supreme 
Court I. O. F., 162 Mich, 213, 127 NW 


288; Ferris vy. Court of Honor, 152 


Mich. 322, 116 NW 448. 

Minn. —Kornig v. Western Life In- 
demn. Co., 102 Minn. 31, 112 NW 
1039; Lindahl v. Supreme Court la, 3 
BS 100 Minn. 87, 110 NW 358, 117 Am 
SR 666, 8 LRANS 916. 
i Security Ben. 
Aissoc)' (Av) 257. (SW. 176;* Diekey-sv. 
Supreme Tribe B. H., (A.) 253 SW 
417; Bear v. Sovereign Camp W.. O. 
w., "207 Mo. A. 82, 230 SW 369; Vor- 
mehr v. Knights’ of Maccabees of 
World, 198 Mo. A. 276,°200 SW 76; 
Hoette v. North American Union, 
(A.) 187 SW 790; Castens v. Supreme 
Lodge K. & L. H., 190 Mo. A. 57, 25 
Sw 264; Cummings Vv. Sovereign 
OF W170) Mo. A. .19'4 255 

Richey v. Woodmen of 
World, 163 Mo. A, 235, 146 SW 461; 
Claver v. Woodmen of World, 152 Mo. 
A. 155, 133 SW 153. 

Nebr.—Schrader v. Modern Broth- 
erhood of America, 90 Nebr. 6838, 134 
NW 267; Hardinger v. Modern Broth- 
erhood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74. 

N. Y:—Benard v. Protected Home 
Circle, 161 App. Div. 59, 146 NYS 232; 
Mitterwallner v. Supreme Lodge K. & 
L. S., 37 Misc. 860, 76 NYS 1001 
[rev on other grounds, 86 NYS 786]. 

N. D.—Paulsen v. Modern Wood- 
men of America, 21 N. D. 235, 130 


NW 2381; Soules v. Brotherhood of 
American Yeomen, 19 N. D. 28, 120 
NW 760. 

Okl.— Oklahoma Aid Assoc. v. 
Thomas) 125 Okl. 190, 256. P7719; 
Modern Brotherhood of America v. 
White, 66 Okl. 241, 168 P 794, LRA 
1818B 520. 

Or.—Hildebrand v. United Arti- 
sans, 50 Or. 159, 91 P 542; Cox v. 


Royal Tribe of Joseph, 42 Or. 865, 71 

a 95 AmSR 752, 60 LRA 620. 

O. W., 126 S: C. 303, 120 SE 61, 37 
ALR 167. 

S. D.—Bircher v. Modern Brother- 
hood of America, 25 S. D. 325, 126 
NW 583; Chambers v. Modern Wood- 
men of America, 18 S. D. 173, 99 NW 
LEO, 

Tex.—Jennings vy. Sovereign Camp 
W. -O. W., (Civ. A.) 296 SW 961; 
Woodmen of World v. Alexander, 
(Civ. A.) 2839 SW 348; Woodmen of 
World v. Holmes, (Civ. A.) 232 SW 
575; Sovereign Camp W. O. W. v. 
McCulloch, (Civ. A,) 192 SW 1154; 
Grand Fraternity v. Melton, (Civ. An 
‘111 SW 967 [rev on other grounds 
102 Tex. 399, 117 SW 788]; Sovereign 
Camp W. O. W. v. Boehme, 44 Tex. 
Civ. A. 159, 97 SW 847. 

Wis.—Krogh v. Modern Brother- 
hood of America, 153 Wis. 397, 141 
NW 276, 45 LRANS 404, 

[a] Suicide is an affirmative de- 
fense, the burden of proving which 
rests on the association, and hence it 


C.—Dill v. Sovereign Camp W.’ 


‘Richey v. Woodmen of World, 
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must be shown that poison taken by 
insured was not taken by mistake. 
Bernard v. Protected Home Circle, 
161 App Div: 59, 146 NYS 232. 

[b] Rule applied.—(1) The bur- 
den is on insurer, who claims that 
insured committed suicide by drink- 
ing carbolie acid, to show that he not 
only drank the carbolie acid, but that 
he took it with suicidal intent. 
Hoette v. North American Union, 
(Mo. A.) 187 SW 790. (2) Where a 
benefit certificate exempted the asso- 
ciation from liability for death by 
suicide, and in an action ort the cer- 
tificate it appeared that the member 
came to his death by a gunshot while 
alone in his room, the burden was on 
the association to show suicide. Sov- 
ereign Camp W. O. W. v. Boehme, 44 
Tex. Civ. A. 159, 97 SW 847. 

1. U. S.—Order of United Com- 
mercial Travelers v, Nicholson, 9 F. 
(2d) 7; Ingersoll v. Knights of Golden 
Rule, 47 Fed. 272. 

4la.—Sovereign Camp W. O. W. v. 
Dennis, 17 Ala. A. 642, 87 S 616 [cer- 
tiorari den 205 Ala. 316, 87 S 620]. 

Ark.—Grand Lodge A. O. U. W. v. 
Mode, 157 Ark. 62, 247 SW 386; Rail- 
way Mail Assoc. v. Johnson, 140 Ark. 
289, 215 SW 682; Grand Lodge A, O. 
vu. Ww. v. Wood, 113 Ark. 502, 168 Sw 

Ill.—Rumbold v. Supreme Council 
R. L., 206 Ill. 513, 69 NE 590 [rev 1038 
Ill. A. 596]; American Home Circle v. 
Schneider, 134 Ill. A, 600. 

Iowa.—Michalek y. Modern Broth- 
erhood of America, 179 Iowa 33, 161 
NW 125; Tomlinson _v. Sovereign 
Camp W. O. W., 160 Iowa 472, 141 
NW 950; Van Norman v. Modern 
Brotherhood of America, 143 Iowa 
536, 121 NW 1080; Connell v. Iowa 
State Traveling Men’s Assoc., 139 
Iowa 444, 116 NW 820; Van Norman 
v. Modern Brotherhood of America, 
134 Iowa 575, 111 NW 992; Tackman 
v. Brotherhood of American Yeomen, 
ae Iowa 64, 106 NW 350, 8 LRANS 

Ky.—American Benev. Assoc. v. 
Stough, 88 SW 126, 26 KyL 1098. 

Minn.—Kornig v. Western Life In- 
demn.=Co., 102 Minn. 31, 112. NW 
1039; Lindahl v, Supreme Court I. O. 


F., 100 Minn. 87, 110 NW 358, 117 
AmSR 666, 8 LRANS 916, 

Mo.—Bear v. Sovereign Camp W. 
O. W., 207 Mo. A. 82, 230. SW 3869; 


Vormehr vy. Knights of Maccabees of 
World, 198 Mo. A. 276, 200 SW 76; 
163 
Mo. A, 235, 146 SW 461; Claver v. 
Woodmen of World, 152 Mo. A. 155, 
1338 SW 153; Almond v. Modern 
Woodmen of America, 133 Mo, A, 382, 
113 SW 695. 

Nebr.—Schrader v. Modern Broth- 
erhood of America, 90 Nebr. 683, 134 


NW 267. 
N. D.—Paulsen Modern Wood- 
21.01N. aD, 235, 130 


men of America, 
NW. 281. 
Okl. — Modern Brotherhood of 
America v. White, 66 Okl. 241, 168 F 
794, LRA1918B 520. 
Ss. C—Dill v. Sovereign Camp W. 


Vv. 


1 


of the beneficiary,’ although such statement may be 
received in evidence in connection with other evi- 
dence to prove the fact of suicide,* and may estab- 
lish a prima facie case on that issue.? 
ing to some authorities an unqualified statement in 
the proofs of death that insured committed suicide 
shifts the burden of proof,!® making it incumbent 
on plaintiff to explain or contradict the statement. 
Under this rule it has been held that a statement 
is deprived of its binding force by plaintiff’s tes- 
timony that in making the proofs she relied on the 
statements of physicians, and not on her personal 
knowledge of the facts;! and in such case the bur- 
den of proving suicide remains on defendant." 
Effect of verdict of coroner’s jury. 


But accord- 


Although the 
OF Ws 


ae S. C. 303, 120 SE 61, 37 
ALR 16 


Tex. Sev andmien of World v. Alex- 
ander, (Civ. A.) 239 SW 343; Sov- 
ereign Camp VY. O. W. v. McCulloch, 
(Civ. A.) 192 SW 1154; Grand Fra- 
ternity v. Green, 62 Tex, Civ. A. 366) 
131 SW 442. 

Wis.—Krogh v. Modern Brother- 
hood of America, 153 Wis, 397, 141 
NW 276, 45 LRANS 404. 


See also Manziano v. Public Serv.. 


Gas. Co., 92 N. J. L.. 322, .105~-A 484, 
485 [cit Cyc] (where the rule was 
applied in an action against an em- 
ployer for death of an employee). 

[a] Presumption merely places on 
defendant the burden of proof and 
has, of itself, no probative force. 
Woodmen of World vy. Alexander, 
(Tex. Civ. A:) 239 SW 3438. 

[b] Where insured died from poi- 
soning, the law presumes that he did 
not commit suicide, but that the poi- 
son was administered through mis- 
take or accident. Schrader v. Modern 
Brotherhood of America, 90 ! Nebr. 
683, 134 NW 267; Paulsen v. Modern 
Woodmen of America, 21 N. D. 2334, 
130 NW 281. 

{c] Death from a pistol shot is 
presumptively accidental, rather than 
suicidal or with a felonious intent at 
the hand of another. Tomlinson v. 
Sovereign Camp W. O. W., 160 Iowa 
442, 141 NW 950. 

Presumption against suicide gen- 
erally see Evidence § 35. 

Sovereign Camp W. O. W. v. 
Porch, 184 Ind. 92, 110 NE 659; Mod- 
ern Woodmen of America v. Craiger, 
175 Ind. 30, 92 NE 113, 93 NE 209 
[rev (A.) 90 NE 84]. 

3. Notice and proofs of loss gen- 
erally see supra §§ 183-187. 

' 4 See supra text and note 99. 

5. Supreme Lodge K. P. v. Beck, 
94 Fed. 751, 36 CCA 467 [aff 181 U. S. 
49, 21 SCt 532, 45 L. ed. 7411; Ferrero 
v. National Council K. & L. S., 309 Ill. 
476, 141 NE 130; Knights Templars’, 
etc., Life Indemn. Co, v. Crayton, 209 
Tll, 550, 70 NE 1066 faff 110 Ill. A. 
648]; Supreme Tent K. M. W. v. 
Stensland, 206 Ill. 124, 68 NE 1098, 
99 AmSR’ 137 [aff 105 Ill. A. 267]: 
Peckham v. Modern Woodmen of 
America, 151 Ill. A. 95; Michalek v. 
Modern Brotherhood of "America, 179 
Iowa 33, 161 NW 125. 

6. Modern Brotherhood of Amer- 
ica v. White, 66 Okl. 241, 168 P 794, 
LRAI1918B 520. 

Verdict of coroner’s jury see infra 
text and notes 14, 15, 

7. Soules y. Brotherhood of Amer- 
ican Yeomen, 19 N. D. 23, 120 NW 760: 

8 See intra F279) 

9. See infra § 292. 

10. Jenkner v. Supreme Tent K. 
M. W., 243 “Pa; 281,,90 A 73. 

11. Dickey v. Supreme Tribe B. 
H., (Mo. A.) 253 a 417; Castens v. 
Supreme Lodge K. & L. H., 190 Mo. 
A. 57,175 SW 264, 


woe Dickey v. Supreme Tribe iB. 

., (Mo, A.) 253 SW 417 

mee Dickey vy. Supreme Tribe B. 
H., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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prima facie showing of suicide established by the 
verdict of the coroner’s jury! will overcome the 
presumption that death was accidental, the case 
must stand on the testimony, and the burden of 
proof does not shift, but remains with the society. 

Effect of incontestable clause. Where the so- 
_ @iety’s laws make the certificate incontestable after 
_ two years except for a violation of the laws of the 
order, and the member did not die within the two 
years, it is incumbent on the society, to sustain the 
defense of suicide, to prove that suicide was a vio- 
lation of the laws of the society in force at the 
time of the member’s death.*4 

Insanity. Where death by suicide is shown and 
plaintiff claims that insured was insane at the time 
of the act, the burden of proving insanity is on 
plaintiff,.” the presumption being that insured was 
sane when, he committed suicide.18 

Statutory provisions. If defendant claims the 
benefit of a statute exempting it as a society from 
the provisions of the general insurance laws declar- 
ing that suicide shall not be a defense unless it is 
shown that the member contemplated suicide when 
he applied for the policy, the burden is on it to 
prove that it is a fraternal association and author- 
ized to do business in the state as such.?® 

[§ 264] g. Payment and Amount of Recovery. On 
an issue of payment in an action on a certificate, 
the burden is upon the society not only to show 
that payment was in fact made,?° but also that it 
was made to the proper beneficiary.2* So where 
the society claims that plaintiff consented that the 
money due should be applied in paying a sum em- 
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[45 O.J.] 318 
bezzled by insured, and that it was so applied, the 
burden of proving such defense is upon the so- 
ciety.”?. The society also has the burden of proving 
that the amount it tendered in settlement of a 
claim was the entire sum collectable under the 
contract.?% 

Amount of benefits. If there are conditions in 
the contract which would diminish the amount of 
recovery, the burden is on the society to prove 
them.?* But where the contract provides for a 
deduction to be made in case the member does not 
live out his expectancy of life, and such deduction 
is a mere matter of computation, the burden is 
on plaintiff to prove the amount to be deducted.?5 
Where the contract provides in effect for the pay- 
ment of a definite sum, not to exceed the amount of 
an assessment, or a certain percentage of such 
amount, the burden is on the society to prove that an 
assessment would not have been sufficient to pay the 
full amount specified.2 Where the certificate is 
payable from a general reserve or other special 
fund which the society is required to keep on hand, 
the burden is not on plaintiff to show that there is a 
sufficient amount in such fund to pay his claim, but 
it is incumbent on defendant to prove that the 
fund is insufficient,?” and that the insufficiency was 
not due to any negligence on its part.28 So where 
the certificate provides for payment of the proceeds 
of one assessment, or a certain per cent thereof, not 
exceeding a specified sum, the society is prima facie 
bound to pay the maximum amount,?® and the bur- 
den is on it to prove that an assessment would not 
have produced that sum,°° since the facts are pe- 


14. See infra § 292. 

15. Supreme Lodge K. P. v. Beck, 
94 Fed. 751, 36 CCA 467 [aff 181 U. 
S. 49, 21 SCt 532, 45 L. ed. 741]; 
Tomlinson v. Sovereign Camp W. O. 
W., 160 Iowa 472, 141 NW 950. 

16. Sebesta v. Supreme. Court of 
Honor, 80 Nebr. 760, 115 NW 300. 

17. U. S.—Supreme Council R. A. 
v. Wishart, 192 Fed. 453, 112 CCA 
591. 

Cal.—Schack v. Supreme Lodge F. 
Hei QeC@al:cA' 584,99 P 989: 

Ilii—Royal Circle v. Achterrath, 
204 Tll. 549, 68 NE 492, 98 AmSR 224, 
63 LRA 452 [aff 106 Ill. A. 439]; Su- 
preme Court of Honor y. Peacock, 91 
Tll.-A. 632. 

Minn.—Ledy_ v. 
K. & L. S., 129 Minn. 137, 151 NW 

905, LRA1915D 1095, AnnCas1916H 
“486, 


National Council 


Pa.—Reynolds v. Supreme Con- 
clave I. O. H., 24 Pa. Co. 638. 

Insanity as affecting defense of 
suicide see supra §§ 173, 174. 

18. Supreme Council R. A. Vv. 
Wishart, 192 Fed. 453, 112 CCA 591; 
Royal Circle v. Achterrath, 204 Ill. 
549, 68 NE 492, 98 AmSR 224, 63 
LRA 452 faff 106 Ill, A. 439]; Su- 
preme Court of Honor v. Peacock, 91 
Til. A. 632; Reynolds v. Supreme Con- 
clave I. O- H., 10 Pa. Dist. 528, 24 Pa, 
Co. 638, 18 LancLRev 125. 

19. Schmidt v. Supreme Court U. 
O. F., 228 Mo. 675, 129 SW 653. 

20. Mitterwallner v. Supreme 
Lodge K. & L. G. S., 37 Misc. 860, 
76 NYS 1001 [rev on other grounds 
86 NYS 786]. 

Payment generally see supra § 201. 


21. Kittredge v. Boston Firemen’s 
Mut. Relief Assoc., 191 Mass. 23, 77 
NE 648. 

22. Osterman v. District Grand 


Lodge No. 4 I. O. B. B., 5 Cal. Unrep. 
Cas. 237, 43 P 412. 

23, Fort Worth Mut. Benev. As- 
soc, v. Guire, (Tex. Civ. A.) 292 SW 
Brae Gib Iowa Legion of 

7 ibson v. 
Honor, 178 Iowa 1156, 159 NW 639; 
Martin v. Modern Woodmen of Amer- 
ica, 158 Mo, A. 468, 139 SW 2381.: 


Amount of benefits generally see 
supra § 182. 

25. Berner v. Brotherhood 
American Yeomen, 154 Ill. A. 27. 

26. Ala.—Woodmen of World v. 
Wright, 7 Ala. A. 255, 60 S 1006. 

Ill.—Metropolitan Safety Fund 
Acc. Assoc. v. Windover, 137 Ill. 417, 
27 NE 538. 

Ind.—People’s Mut. Ben. Soc. v. 
McKay, 141 Ind. 415, 39 NE 231, 40 
NE 910. 

Iowa.—Thornburg Vv. Farmers’ 
Life Assoc., 122 Iowa 260, 98 NW 105; 
Wood v. Farmers’ Life Assoc., 121 
Iowa 44, 95 NW 226; Hart v. Na- 
tional Masonic Acc, Assoc., 105 Iowa 
717, 75 NW 508. 

Kan.—Protective Union y. Whitt, 
36 Kan. 760, 14 P 275, 59 AmR 607. 

Mo.—Brower v. Supreme Lodge 
National Reserve Assoc., 74 Mo, A. 
490; Frame vy. Sovereign Camp W. 
O.'W., 67 Mo. A. 127 [dist Taylor v. 
National Temperance Relief Union, 
94 Mo. 35, 6 SW 71 (where the cer- 
tificate merely promised to pay the 
sum which might be raised by a 
certain assessment) ]. 

N. Y.—Fitzgerald v. Equitable Re- 
serve Fund Life Assoc., 15 Daly 229, 
5 NYS 887. See Meyerson v. U. S. 
Grand Lodge I. O. S.'’B., 151 NYS 
932 (where a certificate provided for 
reduction of the amount thereof 
when one half of one assessment 
would not produce that amount, the 
burden is on the company to prove 
what the.amount, if less, would be). 

Oh.—Supreme Commandery O. K. 
G. R. v. Everding, 20 Oh. Cir. Ct. 689, 
Li-'Oh,; Cir: Dee: 419) 

27. Triple Link Mut. Indemn. As- 
soc. v. Williams, 121 Ala. 138, 26 S 
19, 77 AmSR 34; Grindle v. York 
Mut. Aid Assoc., 87 Me. 177, 32 A 
868; Ellis v. National Provident 
Union, 50 App. Div. 255, 63 NYS 
1012; Cushman v. Family Fund Soc., 
13 NYS 428; Supreme Council A. L. 
H. v. Anderson, 61 Tex. 296, 

28. Kehrbaum v. Kegal, 17 Misc. 
635, 40 NYS 589. 

29. See cases infra note 30. 
also cases Supra passim § 182. 


of 


See 


30. Ark.—Masons’ Fraternal Acc. 
Pace: v. Riley, 65 Ark. 261, 45 SW 


Tll.— Maloney v. North American 
Union, 177 Ill. A. 658; Pegram v. 
Ne ass Protective League, 159 Ill. A. 

4. 

Ind.—Supreme Council C. B. L. v. 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 913. 

Kan.—Southwestern Mut. Ben. As- 
oe v. Swenson, 49 Kan. 449, 30 P 
Mich.—Gnau v. Masons’ Fraternal 


Acc, Assoc., 109 Mich. 527, 67 NW 
546. 

Minn.—Neskern vy. Northwestern 
Endowment, etc., Assoc., 30 Minn. 


406, 15 NW 683. 

Miss.—United Woodmen Ben. As- 
soc. v. Ivey, 112 Miss.” 494, 738 S 564. 

Mo.—Kroge v. Modern Brotherhood 
of America, 126 Mo. A. 6938, 105 SW 
685. 

Nebr.—Modern Brotherhood of 
America v. Cummings, 68 Nebr. 256, 
94 NW 144. 

Or.—Spande v. Western Life In- 
demn. Co., 68 Or. 171, 1386 P 1189. i 

Tenn.—Hicks v. Northwestern Aid 
Assoc., 117 Tenn. 203, 96 SW 962. 

Tex. — International Order of 
Twelve K. & D, T. v. Boswell, (Civ. 
A.) 48 SW 1108. { 

Wis.—Krogh v. Modern Brother- 
hood of America, 153 Wis. 397, 141! 
NW 276, 45 LRANS 404, 

[a] “It will be presumed that one ~™ 
assessment equals the maximum sum 
named in the certificate.” Krogh v. 
Modern Brotherhood of America, 153 
Wis. 397, 404, 141 NW 276, 45 LRANS 
404, : 

[b] Number of members.—In an 
action on a certificate of member- 
ship constituting an undertaking to 
pay, on the death of a member, a 
sum of money, the amount to be 
determined by the number of con- 
tributing members, the number of 
membership certificates issued is 
prima facie evidence of the number 
of members; and, if any of the per- 
sons to whom they were issued have 
ceased to be members by forfeiture, 
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culiarly within its knowledge,*+ although there is 
Likewise, where the 
members are divided into classes and the amount 
payable is restricted to the amount collected by 
assessments on the members of the particular class 
to which insured belongs, the burden is on the so- 
ciety to show that there were not sufficient mem- 
bers in the class to produce the amount of the 
It has been held, however, that, where 
the contract provides that the society shall pay as 
many times a certain sum as there are members 
at the time of the death of insured,** or that an 
assessment shall be levied upon the surviving mem- 
bers and the proceeds paid to the beneficiary,*®> the 
burden is on plaintiff to prove the number of assess- 
able members, or the amount which will be realized 
It has also been held by some 
authorities that, where the society agrees to pay the 
proceeds of one assessment, not to exceed a speci- 


authority to the contrary.*? 


certificate.*% 


from an assessment. 


suspension, or otherwise, the burden 
is on defendant to show that fact. 
Neskern v. Northwestern Endow- 
ment Assoc., 30 Minn. 406, 15 NW 


683. 

Masons’ Fraternal Acc, Assoc. 
v. Riley, 65 Ark. 261, 269, 45 SW 
684; Supreme Council C. B. L. v. 
Grove, 176 Ind. 356, 96 NE -159, 35 
LRANS 9138; Gnau v. Masons’ Fra- 
ternal Ace. Assoc., 109 Mich. 527, 67 
NW 546; Krogh v. Modern Broth- 
erhood of America, 153 Wis. 397, 141 
NW 276, 45 LRANS 404. And see 
eases supra passim note 30. 

‘It would be difficult, if not im- 
possible, for the beneficiaries in such 
contracts, or their representatives, 
to show the number of the assess- 
able members of the society, and 
the amount that could be realized by 
an assessment upon them. These 
are facts within the peculiar knowl- 
edge of the society. Its books should 
show the number of its members, and 
they are in the possession of its 
If the members are such 
that an assessment 
would not produce the maximum, 
that fact ought to be in the knowl- 
edge of its officers, ‘and they should 
set it up in an answer, and make 
good the answer by proof, as they 
readily could, if true.’’”’ Masons’ 
Fraternal Acc. Assoc. v, Riley, supra. 

32. See infra text and note 36. 

33. Mutual Relief Assoc. Vv. 
Weatherly, 172 Ark. 991, 291 SW 74; 
Supreme Commandery K. G. R. v. 
Barrett, 12 KybL 94; Supreme Com- 
manaery O. K: G. R. v. Everding, 20 
One Cire Ct, 0689; tLy Ob.» Gir. Dec, 
419: Hall v. Scottish Rite Knights 
Templar, etc., Aid Assoc., 6 Oh. Cir. 
Ct. 137, 3 Oh. Cir. Dec, 384. 

[a] Presumptions. — Where the 
certificate obligates the society to 
levy and collect an assessment on 
the member’s death, it will be pre- 
sumed, in an action on the certifi- 
cate, that it had collected the full 
amount assessed, unless it avers that 
it made an effort to effect such col- 
lection and failed. Supreme Com- 
mandery K. G. R. v. Barrett, 12 fyb 
94 


34 Georgia Mut. Life Industrial 
Assoc. v. Scott, 170 Ala. 420, 54 
182; Woodmen of World v. Wright, 
7 Ala. A. 255, 60 S 1006. 

35. Woodmen of World yv. Wright, 


supra. 
36. Deardorff v. Guaranty Mut. 
Acc. Assoc... 89 Cal, 599, 27 P 158; 


O’Brien v. Home Ben. Soc., 117 N. Y. 


310, 22 NE 954; O’Brien v. Home 
tty Soc., 46 Hun 426, 11 NYSt 
810. 

37. See Evidence §§ 89-1729. 

38. See Insurance §§ 835~851. 
Ares See Life» Insurance §§ 419-— 
436. 

40. See cases infra this note, 
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tract,*’ persons 


[a] Identity of name.—A corpora- 
tion whose name is the ‘Most Wor- 
shipful Grand Lodge of Ancient Free- 
masons of Alabama and its Masonic 
Jurisdiction” is sufficiently identified 
by the. name. of the “Grand Lodge 
of the State of Alabama,” as given 
in a charter which it issued for the 
formation of a subordinate lodge, so 
as to authorize the admission of 
such charter in evidence. Burdine v. 
Grand Lodge, 37 Ala. 478. 

[b] Family relations.—W hether 
insured was married and how many 
children he had was incompetent. 
Knights of Maccabees of World v. 
Sheilds, 156 Ky. 270, 160 SW_ 1043, 
49 LRANS 853 [reh den 157 Ky. 35, 
162 SW 778, 49 LRANS 860]. 

[c] Religious affiliation.—Defend- 
ant’s question to plaintiff intended 
to discover her religious affiliation, 
and, specifically, that she was a 
member of the catholic church, was 
properly excluded .as_ irrelevant. 
Sovereign Camp W. O. W, v. Hoehn, 
204 Ala. 248, 85 S 696. 

{d] Financial dependence.—In an 
action for funeral expenses under a 
certificate of beneficial insurance is- 
sued by a lodge of an order, whose 
by-laws provided for the payment of 
a sum not in excess of a sum named, 
where deceased was “financially de- 
pendent’? on such lodge for such 
funeral expenses, evidence that de- 
ceased was a member of another as- 
sociation was incompetent, where it 
was uncontradicted that deceased’s 
estate had no money or property, and 
received no insurance payable to 
such estate with which to pay such 
funeral expenses. Davis vy. East St. 
ates Lodge No. 4 L. O. M., 197 Ill. 

[e] Evidence held admissible.— 
Sovereign Camp W. O. W. v. Hut- 
ehinson, (Ala.) 114 S 684; Sovereign 
Camp W. O. W. v. Graham, 214 Ala. 
239, 107 S 98; Eminent Household C. 
W. v. Gallant, 194 Ala. 680, 69 S 884; 
Southern Woodmen vy. Morris, 14 Ala, 
A. 464, 70 S 952. 

{f] Evidence held inadmissible.— 
Schwartz v. Royal Neighbors of 
America, 12 Cal. A. 595, 108 P. 51 
(rules for examination of applicant 
adopted by chief physicians); Davis 
v. East St. Louis Lodge No. 4 L. O. 
M., 197 Ill, A. 25; Wojciehowski  v. 
National Council K. & L. S., 191 Ill. 
A, 254; Modern Woodmen of America 
v. Miles, 178 Ind. 105, 97 NE 1009 
(record of proceeding upon an in- 
quiry into sanity of insured held in- 
admissible); Heinrichs. v. Royal 
Neighbors of America, (Mo. A.) 292 
SW 1054. 

Competency of admissions by in- 
sured as against beneficiary in gen- 
eral see Evidence § 488. 

41. See infra § 266. 

42. See infra § 267. 


[§§ 264-265 


fied sum, the burden is on plaintiff to show what 
amount an assessment would have produced.*® 

[§ 265] 2. Admissibility—a. In General. The gen- 
eral rules which govern the competency, relevancy, 
and materiality of the evidence in civil actions** 
and in actions on other insurance policies,** particu- 
larly life insurance policies,*® are applicable in 
actions on mutual beaefit certificates,*° and govern 
the admissibility of particular evidence as to the 
existence, validity, and construction of the con- 


entitled to benefits,4? membership 


and good standing of insured,** performance or 
breach of warranty or condition in general,** pay- 
ment or nonpayment of dues and assessments,*® 
fraud or misrepresentation by insured,*® estoppel 
or waiver affecting the society’s right to avoid or 
forfeit the contract,*” death or disability of insured 
and the cause thereof,#® payment of benefits? or 
release of liability,°° 


and amount of recovery.** 


43. See infra § 268. 

44. See infra § 269. 

45. See infra § 270. 

46. See infra §§ 271-273. 

47. See infra §§ 274, 275. 

48. See infra §§ 276-280, 

49. Grand Lodge C. A. F. & A. M. 


v.. Goodwin, 204 Ala. 218,-85° S' 553% 
Williams v. Working Beney. State 
Grane Lodge, 109 _S:, C...233,,95. SE 

[a] Tlustration.—Evidence as to 
payment of the entire proceeds of 
the certificate to another person was 
inadmissible, plaintiff not being af- 
fected by a transaction to which she 
was not a party. Grand Lodge C. A. 
F. & A. M. v. Goodwin, 204 Ala, 213, 
85 S 553. 

[b] Evidence of custom held ir- 
relevant. Williams  v. Working 
Benev. State Grand Lodge, 109 S. C. 
233,°95 SE 517, 

50. See cases infra this note. 

[a] In Alabama under Code 
(1907) §§ 3973, 3974, providing that 
all releases in writing must have ef- 
fect according to the intention of the 
parties, and that all written settle- 
ments must be taken as evidence and 
held to operate according to the in- 
tention of the parties, although no 
release under seal is given and no 
consideration has passed, in an ac- 
tion on a benefit certificate a new 
contract discharging and satisfying 
the original certificate is admissible 
regardless of its consideration; it 
then being for the court or jury to 
determine whether it barred the ac- 
tion. Robertson y. District Grand 
Heed No. 28, 10 Ala. A. 408, 64 S$ 

51. Laib vy. Fraternal Reserve 
Life Assoc., 177 Ill. A. 72; National 
Benev. Soc. v. Oldham, 70 Kan. 79; 
78 P 163; Baltimore, ete., Employes’ 
Relief Assoc. v..Post, 122 Pa. 579, 
15 A 885, 9 AmSR 147, 2 LRA 44; 
Business Men’s Mutual v. Lockhart, 
(Tex, Civ. A.) 291 SW 658. 

[a]. Evidence of number of mem- 
bers in imsured’s class at the time 
of the accidental injury is admis- : 
sible where defendant set up a stipu- 
lation of the policy for payment of 
a certain sym for each joint mem- 
bership, and alleged the number of 
members in insured’s class at the 
time of the injury. Business Men’s 
Mutual v. Lockhart, (Tex. Civ. A.} 
291 SW 658. 

[b] Mortality tables (1) have no 
connection with a suit for weekly 
benefits and are not admissible in 
evidence. Baltimore, ete., Employes’ 
Relief Assoc. v. Post, 122 Pa. 579, 
15 A 885, 9 AmSR 147, 2 LRA 44, 
(2) A mere printed statement in a 
book not shown to be standard or 
authorized, and not verified in any 
manner, is inadmissible to show ex- 
pectancy of life as affecting the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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' Where the certificate provided for payment based 
on one assessment upon the entire membership, the 
full amount not to exceed the amount of the assess- 
ment, evidence of the membership and financial con- 
dition of the society is admissible to show that 
one assessment was sufficient to raise the amount 
_ealled for by the certificate.°? Under the general 
tule excluding self-serving deelarations,®? letters 
written by officers of the society commenting on the 
merits of plaintiff’s claim and discussing its valid- 
ity are not competent on behalf of the society.54 
Nor are opinions of the insurance actuaries®> or 
reports of insurance commissioners of various 
states°® competent evidence in favor of the society 
to show inability to carry out the contract. Hold- 
ings that the courts should construe the rules and 
regulations of mutual benefit associations liberally 
to effect the benevolent objects of the organization 
have been held applicable generally to rulings on 
questions of evidence in actions upon policies or 
vertificates of membership.** 

Nature and status of defendant.°* A circular 
letter issued by an officer of defendant without de- 
fendant’s authority is not admissible on the issue 
as to whether defendant is an ordinary insurance 
company or a fraternal benefit society.®® If de- 
fendant is a foreign company the laws of the state 
in which it was organized are admissible to show 
what. kind of an insurance company it is.°° 

Compliance with statute. Where it is necessary 
to show that defendant, a foreign company, has 
complied with the statute requiring it to file its 
charter, constitution, by-laws, and regulations,*! 
such compliance cannot be proved by the testimony 
of a deputy chancery clerk that a statement show- 
ing insurance companies doing business in the state 
had been sent to him by the state auditor.®? 

[§ 266] b. Existence, Validity, and Terms of Con- 
tract in General.*? Where the contract or certificate 


is denied, any legal evidence is admissible which 
amount of benefit payable. Benjamin 61. 
v. Bankers’ Union, 173 Ill. A. 620. 
[ec] Pamphlet issued by defend- 
ant is admissible to prove that_the 
certificate was payable in full. Laib 


63. Generally 


See statutory provisions. 

62. Supreme Ruling F. M. C. v. 
Turner, 105 Miss. 468, 62 S 497. 
see 
837-840; Life Insurance §§ 420, 421. 
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tends to sustain the contention of either party as 


to the existence and validity of the contract,®* or 
the authority of defendant’s agent in respect of 
such contract.°° The terms of a legal contract 
of benefit insurance cannot be varied or contra- 
dicted by parol or extrinsic evidence.** Under this 
rule evidence to show a custom contrary to the 
by-laws is incompetent.*7 Nor can the constitution 
and by-laws be proved by testimony of a witness 
who, by virtue of having been a member and offi- 
cer of defendant society, was familiar with its laws 
and practices, identifying a particular book or 
pamphlet as the officially printed and commonly 
accepted constitution and by-laws.*8 In order to 
charge a member with notice of a resolution passed 
by the grand lodge, evidence that at a meeting 
of a subordinate lodge at which he was not present 
a report of the resolution was made is not ad- 
missible.®® Receipts for benefits as a former mem- 
ber are not admissible to show the rules and regu- 
lations of the association.7° Testimony whether, 
under certain hypothetical circumstances, a mem- 
ber would be a beneficial or nonbeneficial member 
of the society is, of course, inadmissible, that being 
a matter of law for the court.”} 

Amendment of constitution or by-laws. The 
adoption of amendments to by-laws may be proved 
by officers, members, ete., who were present and 
testify that they were adopted at the time and in 
the manner prescribed therefor.72 On an issue 
whether an amendment to the constitution applied 
to a policy issued prior to its adoption, evidence 
that the members unanimously adopted it, and that 
the holder of the policy in question voted for it, 
is admissible.*? i 

Admissibility of constitution, by-laws, rules, and 
records. Hither party may offer in evidence the 
constitution and by-laws of the society, to determine 
the rights of the parties, where they constitute 
part of the contract of insurance,’* and are prop- 

70, Baltimore, etc.,, Employes’, Re- 
lief “Assoc., ‘v.. Post, 122° Pa: 579; 15 
A 885, 9 AmSR 147, 2 LRA 44. 


71. Wells, etc., Council No. 14 J. 
O. U. A. M. v. Littleton, 100 Md. 416, 


Insurance §§ 


y. Fraternal Reserve Life Assoc., 177 
Till. A. 72. 

{d] Oral testimony.—Where the 
certificate provided that in case of 
accident the member should receive 
such sum as was authorized by the 
conditions of the rate book, plaintiff 
must show the nonexistence Of-. a 
rate book before oral testimony is 
admissible as to the amount of in- 
demnity agreed to be paid insured 
when the certificate was issued by 
the officers of the society. National 
Benev, Soc. v. Oldham, 70 Kan. 79, 
78 P 163. 

52. Sovereign Camp W. O. W. v. 
Carrington, 41 Tex. Civ. A. 29, 90 
Sw 921. 

See Evidence § 193 et seq. 

54. Bagley v. Grand Lodge A. O. 
U. W., 131 Ill. 498, 22-NE 487. 

55. Covenant Mut, Life Assoc. v. 
Tuttle, 87 Ill. A. 309. é 

56. Covenant Mut. Life Assoc. v. 
Tuttle, supra. 

57. Supreme Lodge K. P. W. vV. 
Schmidt, 98 Ind. 374. 

58. Cross references: 

Issues and proof see supra § 251. 
Pleading see supra § 242. 
Presumptions and burden of proof 

see supra §§ 249, 254, 260, 263. 
Weight and sufficiency of evidence 

see infra § : 

59. Lafferty v. Supreme Council 
C.-M: (Bi A, 259, Pa. 452, 103 A 280. 

60. Easter v. Brotherhood of 
American Yeomen, 154 Mo. A, 456, 
1é5 SW 964. : 


, 


Construction and operation of con- 
tract generally see supra §§ 20-43. 

Requisites and validity of contract 
generally see supra §§ 2-14. 

64. Morey v. Monk, 142 Ala, 175, 
88 S 265. 

[a] Evidence held admissible.— 
Accident Ins: Dept. O. Ryo Ce AL vy. 
Brooks, 216 Ala. 605, 114 S 6; Morey 
vy. Monk, 142 Ala. 175, 38 S 265, 

65. Laib v. Fraternal Reserve L. 
PSO Celie lls pA lie. 

66. See Evidence § 1471. 

67. Williams v. Working Benev. 


State Grand Lodge, 109 S. C. 2338, 95 
SE 517. i 
68. Herman v. Supreme Lodge K. 


P,, 66 N. J. L. 77, 48 A 1000; Tkatch 
v. Knights & Ladies of Security, 264 
Pa. 578, 107 A 890. And see Home 
Mut. Ben. Assoc. v. Rownd, 157 Ark. 
597, 249 SW. 3 (holding that, while 
ordinarily the by-laws could be 
proved only by the introduction of a 
properly certified copy, yet, where 
the by-laws were subsequently 
amended, merely by substituting a 
new name and changing the place 
of business, the court, acting on the 
erroneous assumption that there 
were two distinct corporations, im- 
properly excluded testimony as_ to 
the contents of a by-law of the as- 
sociation under its original name, 
restricting its liability). 

Best and secondary evidence gen- 
erally see Evidence §§ 1219-1379. 

69. Warnebold v. Grand Lodge A. 
O. U. W., 88 lowa 23, 48 NW 1069. 


60 A 22. 

72. Masonic Mut. Ben. Assoc. v. 
Severson, 71 Conn, 719, 43 A 192. 

Amendment of constitution and by- 
laws generally see supra §§ 30-43. 

73. Koeth v. Knights Templars’, 
ete., Life Indemn. Co., 37 App. Div. 
146, 55 NYS 768. 

74. Cigar Makers’ International 
Union v; ‘Huecker; 123°" Tl AU 336s 
Gilmore v. Modern Brotherhood of 
America, 186 Mo, A. 445, 171 SW 
629; Willison v. Jewelers’, etc., Co.,’ 
30 Misc. 197, 61 NYS 1125; Syuchar 
v. Workingmen’s Co-op, Assoc, 14 
Mise. 10, 35 NYS 124 (holding that, 
in an action on a contract of in- 
surance, on the issue of notice and 
proof of claim, its constitution is 
relevant and material, whether there 
is reference thereto in the contract, 
or not). \ 

[a] Amended constitution. — 
When, at the time plaintiff joined a 
society, its constitution. contained 
provisions for amendments thereto, 
the constitution, as amended, is ad- 
missible in evidence, in an action by! 
plaintiff on certificate. May v. New 
York Safety Reserve Fund Soc., 13 
NYSt 66. 

[b] In Arkansas an amended by- 
law certified by the secretary of the 
society is admissible in evidence 
without affirmative proof that it was 
filed with the insurance department 
as required by statute. Sovereign 
Camp W. O. W, v. Barnes, 154 Ark. 
486, 243 SW 565, - 
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erly authenticated.” 


immaterial.*® 


by the order is not admissible.‘® 


the society are evidence in its favor in respect of 


the rights of its members.”® 


Admissibility of application and medical exami- 
The application of insured®® and the certi- 
ficate or report of his medical examination by the 
society’s physician,*! when a part of the contract, 
But in some jurisdictions, by stat- 
ute,*? the application is not admissible unless at- 


nation. 


are admissible. 


tached to the policy or by-laws.$% 
Admissibility of certificate. 


thereunder 


‘But where the society had 
refused to furnish blanks for proof of death and 
had declined to pay the claim, by-laws relating to 
conditions precedent to action were irrelevant and 
The printed rules of the society are 
admissible,77 but the construction placed thereon 


To determine the 
terms of the contract and the rights of the parties 
the certificate itself is admissible in 


n 
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The records of 


evidence,** without the application, medical exami- 


[c] In Georgia Civ. Code (1910) 
§ 2471 requiring the constitution and 
by-laws to be attached to the certifi- 
eate, in order to be admissible in 
evidence, does not apply to fraternal 
associations. Fraternal Life, etc., 
Assoc. v. Evans, 140 Ga. 284, 78 SH 


915; Supreme Ruling F. M. C. v. 
Blackshear, 13 Ga. A. 329, 79 SE 
2 


10. 

{d] In Pennsylvania statutes pro- 
hibiting admission in evidence of 
constitution and by-laws referred to 
in the policy, unless a copy is at- 
tached thereto, do not apply to bene- 
ficial associations. Porter v. Com- 
monwealth Casualty Co., 267 Pa. 410, 
110 A 153; Lafferty v. Supreme Coun- 
cil C. Mi. B.A. 259 Pa. 452,103 A 


280; Jones .v. Commonwealth Cas- 
ualty Co., 255 Pa. 566, 100 A 450; 
Mareus vy. Heralds of Liberty, 241 


Pa. 429, 88 A 678. 

Admissibility of by-laws on issue 
as to person entitled to benefit see 
infra § 267. 

Necessity of attaching constitu- 
tion and by-laws to certificate in 
general se* supra § 27. 

75. Trafton vy. National Council 
K. & L. S., 198 Ill. A. 347; Monger v. 
New Era Assoc., 171 Mich. 614, 1387 
NW 631. 

76. National Council J. O. U. A. 
M. v. Van Giesen, 20 Ga. A. 211, 92 
SE 1022. 

TievCrark « ive North American 
Union, 179 Mich; 131, 146 NW 336; 
Myers v. Lucas, 16 Oh. Cir. Ct. 545, 
8 Oh. Cir. Dec. 431. 

[a] Although not in writing nor 
promulgated, a rule may be admis- 
Sible where application for member- 
ship is made subject to all laws, 
rules, and regulations governing as- 
sociation. Clark v. North American 
Union, 179 Mich. 131, 146 NW 336. 

78 Davidson v. Supreme Lodge 
K. P., 22 Mo. A. 263 (holding that 
the opinion of an officer of a benevo- 
lent society as to the interpretation 
to be given its laws is not admis- 
Sible in the absence of evidence that 
he was under the laws of the society 
a judicatory for making such inter- 
pretation); Myers v. Lucas, 16 Oh. 
Cir. @t..545; 78 Oh. Cir., Dec. 431. 


79. Van Frank v. U. S. Masonic 
Benev. Assoc., 158 Ill. 560, 41 NE 
1005 [aff 56 Ill. A. 203]; Sleight v. 
Supreme Council M, T., 121 Iowa 
724, 96 NW 1100. 

[a] But a circular not identified 


as coming from the society, and not 
proved to have ever been sesn or 
relied on by insured before becom- 
ing a member of the society, was in- 
admissible. Sleight v. Supreme 
Council M,. T., 121 Iowa 724, 96 NW 


1100. 
Morey v. Monk, 142 Ala. 175, 


30. 
38 S 265; Fraternal Life, etc. As- 


soc. v. Evans, 140 Ga. 284, 78 SH 
915; Dickinson v. Ancient Order 
United Workmen, 159 Pa. 258, 28 A 
293. See also Bopple v. Supreme 
Tent K. M. W.,'18 App. Div. 488, 45 
NYS 1096 (holding application ad- 
missible, although not referred to 
in the certificate and made part of 
the contract). 

Generally see Insurance § 837; Life 
Insurance § 420. 

Admissibility of application on is- 
sue of fraud or misrepresentation 
by insured see infra § 271. 

81. Patterson vy. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692. 

[a] Report of insurer’s medical 
examiner, embodied in application 
and made part of policy, is compet- 
ent as an admission. Patterson v. 
Modern Woodmen of World, 89 Vt. 
305, 95 <A: 692, 

[b]. In Texas, under Vernon’s 
Sayles Civ. St. Annot. art 48438, the 
certificate of the medical examina- 
tion by the physician of a fraternal 
insurance society is made part of the 
insurance contract, and as such may 
be received in evidence in an action 
thereon. Sovereign Camp W. O. W. 
v., Martin, (Civ..A;)) 211 SW +270; 

82. See statutory provisions. 

. 83. Tusant v. Grand Lodge A. O. 
U. W., 183 Iowa 489, 163 NW 690, 
LRA1918F 452; Sovereign Camp W. 
O. W. v. Salmon, (Ky.) 120 SW 358. 

[a] Applicability of statute.—An 
officer or incorporator of a society, 
sought to be held personally liable 
on a death claim, may put in evi- 
dence the conditions and statements 
contained in the application ‘of mem- 
bership, although the company itself 
could not avail itself of these condi- 
tions and statements because of its 
failure to attach a copy of the ap- 
plication to the by-laws, as required 
by Acts 18th Gen, Assem. ec. 
2. Moore v. Union Fraternal Acc. 
Assoc., 103 Iowa 424, 72 NW 645. 

[b] In Georgia the statute requir- 
ing the application to be attached 
to the certificate does not apply to 
fraternal associations, and such ap- 
plication, referred to in the certifi- 
cate as a part of the contract, is ad- 


missible in evidence, although not 
attached to the certificate. Frater- 
nal Life, ete., Assoc. v, Evans, 140 


Ga. 284, 78 SE 915. 

{[c] In Pennsylvania the statute 
requiring that the application be at- 
tached to the certificate applies to 
accident insurance companies, but 
not to beneficial societies, so that 
evidence of the application of a 
beneficial society, although not at- 
tached to the certificate, was admis- 
sible. Jones v. Commonwealth Cas- 
ualty Co., 255 Pa. 566, 100 A 450; 
Dickinson vy. Ancient Order of United 
Workmen, 159 Pa. 258, 28 A 293. 


a, 
bias 
: 


[§§ 266-267 


nation, or laws of the society,®> and notwithstand- 
ing an error in the member’s name, where defend- 
ant’s answer pleaded assumption of the certificate 
and admitted receipt of premiums.*® In some juris- 
dictions the certificate of membership is not ad- 
missible in evidence where not accompanied by the 
application and by-laws,°? although the rule has 
been held inapplicable where the only defense 1s 
under a clause of the certificate exempting the 
society from liability in case of suicide.** An origi- 
nal certificate which had been surrendered and can- 
celed by the society on the issuance of a new certifi- 
cate is admissible in behalf of the society as bear- 
ing upon the acceptance of the new certificate by 
the member before the death.®® 

[§ 267] c. Persons Entitled to Benefits.°° On an 
issue as to plaintiff’s right to the proceeds of the 
certificate, or the rights thereto as between different 
beneficiaries or other persons,®! including questions. 


: fe 
Necessity of attaching application 
= certificate in general see supra § 
4 


84. Ala.—Sovereign Camp’ W. O. 
W. v. Graham, 214 Ala. 239, 107 S 
98; Beason y. Sovereign Camp W. O. 
W., 208 Ala. 276, 94 S 123 (statutory 
provisions for admission of certified 
copy); Sovereign Camp W. O. W. V.' 
Hoehn, 204 Ala. 248, 85 S 696. - ; 

Cal:—Trull v. Independent Order: 
ae Puritans, 40 Cal. A. 479, 181 je 

Ill—Dunlap v. Brotherhood of 
Railroad Trainmen, 206 Ill, A. 209. ; 

Ky.—Yeomen of America y, Rott, 
145 Ky. 604, 140 SW 1018. , 

Minn.—Kulberg v. Supreme Ruling 
FE. M.. C., -126 Minn. 494, 148° NW; 


299. 

[a] Rule applied.—In an action 
on a certificate, providing that the 
beneficiary should participate in the 
beneficiary department to the amount 
set forth in the constitution, which 
provided for the payment of a defi- 
nite amount, such certificate was ad- 
missible in evidence without first 
requiring proof that there was a 
fund provided for in its beneficiary 
department. Dunlap v. Brotherhood, 
of Railroad Trainmen, 206 Ill. A. 209.: 

Generally see Insurance § 839; Life 
Insurance § 421, 

Admissibility of certificate to show 
Loelnes entitled to benefit see infra § 
67 


Council 
NW 


85. Dechter v. National 
K. & L. S., 130 Minn: 329, 153 
742, AnnCas1917C 142. 

* 86. Trull v. Independent Order of! 
Puritans, 40 Cal. A. 479, 181 P 89. 

87. Tackman vy. Brotherhood of 
American Yeoman, 132 Iowa 64, 106 
NW 350, 8 LRANS 974. 

[a]. In Kentucky a society organ- 
ized under a law providing for the 
organization of fraternal societies; 
and controlled by a national council, 
operating through a lodge system 
exclusively and paying no commis- 
sions for procuring members, is a 
“fraternal society” within the ex- 
ception of St. § 679 (Russell St. § 
4400), which prohibits reception of 
a life policy or certificate in evi- 
dence unless a copy of the applica- 
tion, ete. is attached thereto, ex- 
cept as to fraternal societies. Yeo- 
men of America v, Rott, 145 Ky. 604, 
140 SW 1018. 

88. Tackman vy. Brotherhood of 
American Yeoman, 132 Iowa 64, 106 
NW 350, 8 LRANS 974. 

89. Wilson vy, Grand Lodge B. & 
S. L., 19 Ga. A. 545; 91 SE ‘902. 


sate Generally see supra §§ 189— 
91. See eases infra this note, 
[a] Plaintiff as sole beneficiary.— 


In an action on a certificate defended 
on the ground that plaintiff was not 


———— Ss Sa ON ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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( of eliginility,®? or waiver thereof,®? and change or | substitution®* of beneficiaries, any legal cvidence 


the sole beneficiary but that there 
' were other children who would take, 
plaintiff is entitled to show that the 
local lodge notified the general or- 
ganization that plaintiff was the sole 


beneficiary. Jaskalski vy. Pennsyl- 
vania Slovak Roman, etc., Catholic 
Union, 64 Pa. Super, 535. 


tificate-—Where insured, in consider- 
ation of money paid,’ and the pay- 
ment of all assessments and dues, 
Sold his certificate to plaintiff, in- 
sured being at the time an old man 
and in poor health, the association 
should be allowed to prove, in an 
action on the certificate, the age of 
insured at the time of .the transfer, 
such fact tending to show whether 
the transfer was made in good faith, 
or whether it was speculative and 
in the nature of a wager. Supreme 
Lodge K. H. v. Metcalf, 15 Ind. A. 
135, 43 NE 893. 

{c] Transfer by beneficiary.—Evi- 
dence that a testamentary writing on 
a certificate, by the beneficiary, dis- 
posing of the proceeds, was executed 
and acknowledged as a will is inad- 
missible to show title in the legatee 
named in such indorsement. Grand 
Fountain U. O. T. R. v. Wilson, 96 
Va. 594, 32 SE 48. 

{[d] Statements made by the 
ereditor holding the certificate of a 
member are admissible to show the 
nature of his claim thereto. Dilling- 
ham v. New York Cotton Exch., 49 
Fed. 719. 

[e] Evidence held admissible.— 
Siglar v. Ivancho, 60 Pa. Super. 431; 
Grand Fountain U. O. T. R. y. Wil- 
son, 96 Va. 594, 32 SE 48. 

92. See cases infra this note. 

[a] MDlustrations.—(1) On the 
question of a stepdaughter’s insur- 
able interest in her stepfather’s life, 
his will, referring to the fact that 
he had transferred policies to her, 
Was admissible to show that the re- 
lation in loco parentis was not sun- 
dered by her marriage and removal 
to the home of her husband, espe- 
cially where insured made her no 
testamentary gift, and hence could 
only have intended, by the para- 
graph in question, to show that his 


relations with her remained un- 
changed. Young vy. Hipple, 273 Pa. 
439, 117 A 185, 25 ALR 1541. (2) 


Where the laws of the society re- 
quired the beneficiary, or some other 
member of insured’s family, to be 
a member of the society, financial 
receipt books of the beneficiary and 
insured’s husband were properly 
admitted. Wonderful Workers of 
World v. Woods, (Tex. Civ. A.) 297 
SW 232. 

[b] Member of insured’s family. 
—(1) Evidence concerning the fam- 
ily relation and surroundings, the 
exercise of dominion and control by 
insured over the household, the own- 
ership of the house in which families 
»f insured and the beneficiary re- 
sided, is admissible to show that 
the beneficiary was a member of the 
family of insured and that insured 
was the head thereof. Morey v. 


Monk, 142 Ala. 175, 38 S 265. (2) 
In a controversy over insurance 
money, the court properly rejected 


evidence of the improper conduct of 
insured’s wife, it not tending to 
show that she was not a member 


of insured’s family. Williams v. 
Modern Woodmen of America, 63 
Colo. 449, 167 P 1178. 


[c] Dependency on insured.—(1) 
On the issue of dependency, a con- 
versation between the beneficiary and 
the member, when she first arrived 
at his home, was relevant to show 
the status of plaintiff as then initi- 
ated. Sovereign Camp W. O. aD: ve 
Hoehn, 204 Ala. 248, 85 S 696. (2) 
In such action, whether the member 
had any blood relations living at the 
time plaintiff beneficiary first arrived 
at his home was not relevant to .the 
issue of her dependency, so that 


plaintiff's statement that he did not 
know of any should have been ex- 
cluded. Sovereign Camp W. O. W. v. 
Hoehn, supra. (3) The admission of 
a letter of insured to plaintiff, inclos- 
ing money, was not open to the ob- 
jection that the letter did not show 
any legal or moral obligation on the 
part of insured to support plaintiff, 
and merely showed that the money 
was a gift to her and others, and did 
not show dependency. Sovereign 
Camp W. O. W. v. Warner, 25 Ga. A. 
449, 103 SE 861. (4) On an issue 
whether the beneficiary, not the wife 
of insured, was a dependent, evidence 
that the husband of such beneficiary 
left no property when he died was 
admissible. Alexander v. Parker, 
42 Ill. A. 455 [rev on other grounds 
137] Tl; 355, 933) NEY:183, 19 7- DRA 

[d] Affianced wife of insured.— 
In an action between the legal wife 
of one insured and the beneficiary 
designated as insured’s. affianced 
wife, evidence of conversations tend- 
ing to show a promise of marriage 
by insured or loans of money made 
by her to him is incompetent. Men- 
delson v. Gausman, 157 App. Div. 
370, 142 NYS 293 [aff 78 Misc. 457, 
139 NYS 947]. 

[e] Evidence held admissible.— 
Slavik v. Supreme Lodge A. B. L, A. 
S., 59 Mise. 183, 110 NYS 347. 

Eligibility generally see supra §§ 
135-148. ‘ 

93. Sweeney v. Independent Or- 
der of Foresters, 179 NYS 94. [aff 
190 App. Div. 787, 181 NYS 4]. 

Waiver of eligibility generally see 
Supra § 135. 

94. See cases infra this note. 

{a] Substantial compliance with 
conditions for change of beneficiary 
and waiver of further compliance 
may be shown. Knappen v. Locomo- 
tive Engineers’ Mut: L., ete., Ins. 
Co., 166 Minn. 328, 207 NW 641. 

[b] Mental condition of insured. 
—(1) Evidence is admissible to show 
the mental condition of insured at 
the time of the change of beneficiary 
certificate. Shannon y. Dillon, (Mo. 
A.) 205 SW 236. (2) Hvidence as 
to insured’s reasons for substituting 
his sister in place of his wife as 
beneficiary was admissible to show 
mental competency, but not to prove 
a gift. Great Camp K. M. M. v. 
Deem, 148 Mich. 652, 107 NW 447. 
(3) Evidence that one in directing 
a change in the beneficiaries wrote 
a letter, instead of filling out blanks 
thereon as directed, does not tend 
to show lack of mental capacity. 
Walts v. Grand Lodge I. W., 8 
Iowa 216, 91 NW 1062. 

[ec] Evidence held admissible.— 
(1) It was competent for plaintiff to 
introduce in evidence the original 
certificate with the member’s indorse- 
ment nominating plaintiff as the sub- 
stituted beneficiary, and also the new 
certificate showing that substitution, 
for, while the recital that plaintiff 
was dependent on the member was 
not binding on defendant, her nom- 
jnation as such was in issue and 
was properly provable by the certi- 
ficates. Sovereign Camp W. aN 
vy. Hoehn, 204 Ala. 248, 85 S 696. 
(2) In an action on a policy, evidence 
that the beneficiary therein, who was 
no relation to insured, upon his re- 
quest and promise to will her his 
life insurancé, moved into his house 
and cared for him until his death, 
and that, in pursuance of such agree- 
ment, he did in fact surrender an 
existing policy, and had a new one 
issued with her as beneficiary, was 
relevant to show her insurable in- 
terest. District Grand Lodge No. 
23-U. O. O. F. v. Hill, 3 Ala. A. 483, 
57 S 147. (8) In an action to deter- 
mine the right to the proceeds of a 
benefit certificate, the president of 
the local lodge was. properly per- 
mitted to testify that she did not 
sign or authorize the signing of her 


name as a witness to insured’s re- 
quest for a change of beneficiary. 
Longer y. Beakley, 106 Ark. 213, 153 
SW 811. (4) Evidence as to whether 
the apparent beneficiary was engaged 
to accused was relevant on the is- 
Sue ot whether insured requested a 
change of beneficiary, where, under 
the by-laws of the society, the ap- 
parent beneficiary could not have 
been named as such, unless engaged 
to be married to insured. Longer 
v. Beakley, supra. (5) An appli- 
cation _by insured for a change of 
beneficiary is admissible, although 
not made in compliance with the 
rules of the order where other evi- 
dence tends to show waiver of the 
rule by the society. Casey v. Ladies 
Catholic Benev. Assoc, 195 Ill. A. 

_ (6) In an action between the ap- 
pointees of a decedent as_ benefi- 
ciaries, a change as to such bene- 
ficiaries being made just prior to de- 
cedent’s death, evidence as to the 
poor condition of plaintiff's health 
prior to his. father’s death, which 
was known to him, and the fact of 
his dependency for support on his 
labor, is admissible as showing the 
conditions when the certificate was 
transferred. And where plaintiff 
charges that the change was pro- 
cured by fraud of persons who re- 
sided with decedent, evidence of de- 
fendant’s wife that she had difficulty 
in seeing her husband, because of the 
hostility of those with whom he re- 
sided, is admissible on the issue of 
fraud. Shuman vy. Supreme Lodge 
K. H., 110 Iowa 480, 81 NW 717. (7) 
The evidence of a son of insured that 
she had told him that she wanted 
plaintiff, her daughter, to have the 
insurance money, was properly re- 
ceived as tending to show that de- 
fendant, named as beneficiary, had 
no vested interest in the certificate. 
Nix vy. Donovan, 18 NYS 435. 

[d] Evidence held inadmissible.— 
(1) Hearsay statements of deceased 
that he had told an officer of the 
society to make a change of bene- 
ficiary were inadmissible. Slaughter 
v. Slaughter, 186 Ala, 302, 65 S 348. 
(2) A by-law authorizing a substitu- 
tion of beneficiaries is not evidence 
of a right to substitute, in the ab- 
sence of any showing that it was in 
force at the time of the attempted 
substitution. Hill v. Groesbeck, 29 
Colo. 161, 67 P 167. (3) Where de- 
fendant claimed that plaintiff was 
not entitled to recover, as another 
had been substituted as beneficiary, 
although a new certificate had not 
been issued, it was not error to re-' 
fuse to allow defendant to show why 
the head clerk of the society had 
not issued the new certificate, as 
the material fact to be established 
was what was or was not done and 
why the certificate was not issued. 
Killion v. Modern Woodmen of 
America, 202 Ill, A. 625. (4) It was 
not error to refuse to allow detend- 
ant to prove its usual course of 
business in changing beneficiaries, 
which was contrary to its by-laws, 
rules, and regulations, which, by its 
notice of special defense, it had 
formally asserted governed the man- 
ner of effecting .such change. .Kil- 
lion v. Modern Woodmen of America, 
202 Ill. A.'525. (5) Where the by- 
laws of the society made a death 
benefit payable to the member’s ad- 
ministrator because of the divorce 
of the wife named as beneficiary, ex- 
cluding insured’s statements that he 
did not wish to change the bene- 
ficiary was not error, since they 
could not change the contract. Bag- 
gerly v. Supreme Tribe B. H., 85 Ind. 
A. 272, 153 NE 805. (6) In an action 
on a policy involving the issue of 
whether insured had authorized a 
change of beneficiary by substitution 
of his wife’s name for that of his 
mother, a letter, written by insured 
to his sister, from which a portion 
had been torn, was inadmissible. 
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is admissible, including the original certificate 
where an attempted change has been made,*’ to 
prove or disprove the claims of the parties. A by- 
law is admissible in behalf of the society to show 
that plaintiff was not one embraced in any of the 
classes therein mentioned as possible beneficiaries.®® 
Where a contract of membership provides that the 
benefit shall be paid to a specified relative, no evi- 
dence outside of the written contract is admissible 
to show that another person was intended,®’ nor is 
it competent to show a custom to pay benefits to a 
person not eligible under the society’s constitu- 
tion.°8 But where the certificate was payable to one 
in trust for those dependent on insured and the 
benefit was paid to the trustee, extrinsic evidence 
is admissible to show who were intended as bene- 
ficiaries.°® And the declarations of insured, in- 
consistent with having requested a change of benefi- 
ciary, are admissible to show that his signature 
to a purported request for a change was a forgery,* 
and where a. latent ambiguity appears in a certifi- 
eate as to the beneficiary intended, and an attempt 
is made to identify such beneficiary, the testimony 
of the person who drew the application for mem- 
bership was admissible to show the circumstances 
under which the certificate was made;? but testi- 
mony as to what the deceased member, after the 
making of the certificate, said as to his intentions is 
not admissible.? A decree of court distributing the 
estate of deceased to plaintiffs is not admissible as 
against the society to prove that they are his heirs.‘ 

[§ 268] d. Membership and Good Standing in 
General.© General rules which govern the com- 
petency, relevancy, and materiality of the evidence® 
apply in an action on a benefit certificate in de- 
termining whether evidence offered on the issue 
as to the membership and good standing of insured 
at the time of his death is admissible’ or inadmissi- 
ble. Evidence of the medical examiner of the 
Gardner v. Sovereign Camp W. O. 
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society that plaintiff had never been examined by 
him is admissible as tending to show that plaintiff 
had not become a member.® So failure of the ‘so- 
ciety to repay advance assessments paid by insured, 
as required in case of rejection, is admissible to 
refute the contention that insured was never ini- 
tiated.1° Statements by the beneficiary have been 
held admissible to show that the member had aban- 
doned the society.1! And it has been held that 
statements of insured tending to show his under- 
standing of his standing in the society are com- 
petent as admissions in favor of the society.1* But 
declarations of insured that he regarded his policy 
canceled and that he had withdrawn from the com- 
pany have been held immaterial.‘? Where the mem- 
ber had asked for and received a withdrawal card 
releasing the society from all obligation on his cer- 
tificate, declarations as to his mental condition 
at the time, made by the financial officer of the 
lodge to which he belonged, are admissible as tend- 
ing to show a want of good faith on the part of 
the officers. of the lodge.* Where the rules provide 
that upon due trial and conviction of unbecoming 
conduct a member shall be reprimanded, suspended, 
or expelled, the loss of good standing can be shown 
only by proof of some official action by the society, 
and oral evidence thereof is not admissible.1® A 


‘report concerning the standing of insured when he 


died, made to the supreme lodge in the discharge 
of official duties, is admissible in behalf of the bene- 
ficiary.1® So a resolution of the local body con- 
cerning the death of the member is admissible to 
show that he was in good standing.17 Unsigned 
affidavits are not admissible.1% 

Suspension or expulsion. Any competent evi- 
dence which tends to show whether a member of 
a fraternal society had been suspended from the 
order is admissible.1® A statement made by the 
member that he was suspended for the nonpayment 


W., (Tex. Civ. A.) 227 SW 215. 

Revocation and change generally 
see supra §§ 156-167. 

95. Sovereign Camp W. O. W. Vv. 
Warner, 25 Ga. A. 449, 103 SE 861; 
Andrews y. Most Worshipful Grand 
Lodge F. & A. O. M., 189 N. C. 697, 


128 SE 4. 

{a] Thus (1) where insured 
changed his beneficiary from his 
lawful wife to another not within 
the proper classes as designated by 
statute, a copy of the original policy 
was properly introduced. Andrews 
v. Most Worshipful Grand Lodge F. 
& A. O. M., 189 N, C. 697, 128 SE 4. 
(2) The admission of a prior cer- 
tificate issued to insured, in which 
another than plaintiff was named as 
beneficiary, over the objection that 
it was the one surrendered, and had 
nothing to do with the present cause 
of action, which was based on a later 
application for the issuance of a 
new certificate, was not error. Sov- 
ereign Camp W. O. W. y. Warner, 
25 Ga, A. 449, 103 SE 861. 

96. Foss v. Petterson, 20 S. D. 98, 
104 NW 915. 

97. Bolton v. Bolton, 73 Me. 299. 

Parol or extrinsic evidence to vary 
or contradict certificate generally see 
Evidence § 1471, 

98. Gross v. Duncannon Working- 
men’s Burial Assoc., 17 Pa. Dist. 548. 


99. Wolf v. Pearce, 45 SW _ 865, 
20 KyL 296 

1. Longer v. Beakley, 106 Ark. 
2138, 153 SW 811. 

2. Hogan v. Wallace, 63 Ill. <A. 


' 385 [rev on other grounds 166 Ill. 
328, 46 NE 1136], 
3. Hogan v. Wallace, 


— 


supra. 


U. W., 46 Minn. 61, 48 NW 454. 

5. Loss of standing as ground for 
forfeiture see supra § 84. 

6 See Evidence §§ 89-1729. 

7. Odd Fellows’ Ben. .Assoc.  v. 
Burton, 83 Ark. 631, 104 SW. 163; 
Stiefel v. Amalgamated Sheet Metal 
Workers’ Local Union No. 73 I. A,, 
208 Ill. A. 121; Wilkie v. National 
Counell, Js 10. Ue An Nie thet Nes Co 
637, 61 SE 580. 

[a] Evidence held admissible.— 
Wilkie v. National Council J. O. U. 
A. M., 147 N. C. 687, 61 SE 580. 

[Lb] Attendance card.—In an 
tion against a union to recover 
death benefit of a member, it is not 
error to admit in evidence, for the 
purpose of showing that deceased 
had attended the meetings of the 
union, as required, an attendance 
card issued by the union for the 
purpose of showing the attendance 
of the member at the meetings pur- 
suant to the by-laws, where the card 
was properly identified by the union’s 
financial secretary, and the purpose 
of its issuance was shown. Stiefel 
Vv Amalgamated Sheet Metal 
Workers’ Local Union No. 73 I. A, 
208, ThA. Pai, 

8. Sovereign Camp W. O, W. v. 
Graham, 214 Ala, 239, 107 S 98; In- 
ternational Order of Twelve K. & 
D.._T..,v.. Wilson, ; (Tex. Civ. A.) 161 
Sw 320. 

[a] Regularity of attendance at 
lodge meetings.—Whether or not in- 
sured was an irregular attendant at 
meetings of his local lodge was ir- 
relevant. Sovereign Camp W. O. W. 
v. Graham, 214 Ala. 239, 107 S 98. 

9. Baltimore, etc., Employes’ Re- 


ac- 
the 


lief Assoc. v. Post, 122 Pa. 579, 15 
A 885, 9 AmSR 147, 2 LRA 44, 
10. Welch v. Fraternal Aid Unt 
ion, 214 Mo. A. 4438, 253 Sw 187. 
ll. Lavin v. Grand Lodge A. O. U. 
W., 104 Mo, A. 1, 78 SW 325; Stewart 
v. Supreme Council A, L. H., 36 Mo. 


\A. 319. 


12. Ogden v. Sovereign Camp W. 
O. W., 78 Nebr. 804, 111 NW 797, 
78 Nebr. 806, 1183 NW 524. 

13. Patrons’ Mut. Aid Soc. v. Hall 
19 Ind. A, 118, 49 NE 279. : 

Statements by insured as evidence: 
Against beneficiary generally see 

Evidence § 488. 

Of fraud or misrepresentation see in- 

fra §272. 

14. Wightman v. Grand Lodge A. 
O..U..W.,.121 Mo. A. 252, 98 SW 829. 

15. High Court I. O. F. v. Zak, 
186 Ill. 185, 26 NE 593 [aff 35 Ill. A. 
613, and dist Supreme Council R, T. 
T. v. Curd, 111 Ill. 284 (where the 
member’s conduct worked a forfeit- 
ure of the certificate without trial 
and conviction) ]. 

16. Supreme Lodge K. H. 
Rampy, (Tex. Civ. A.) 45 SW 
(holding also that, where a _ bene- 
ficiary introduces a report of in- 
sured’s death made by certain offi- 
cers of the order to show insured’s 
standing in the order, insurer can- 
not claim that a written statement 
of the physician who attended in- 
sured in his last sickness is admissi- 
ble as a part of such report). 

17. National Council J. O. U. A. M. 
v. Thomas, 163 Ky. 364, 173 SW 813. 

18. Rambousek v. Supreme Coun- 
cil M. T., 119 Iowa 2638, 93 NW 277. 

19. Clow v. Western Life Indemn. 
Co., 182 TH. As 251. 


v. 
422 


For later cases, developments and changes in the law see cumulative Annotations, same title, nage and note number 


- the fact of his suspension.?2 


‘of an assessment is not admissible to prove that 
fact.2° But it has been held that his declarations 
explaining his conduct in acquiescing in his ex- 
' pulsion are competent as part of the res geste of 
such acquiescence.” An application for reinstate- 
ment made by a member is not admissible to prove 
On the other hand 
it has been held that an application for reinstate- 
ment is competent evidence on the question whether 
the suspension was lawful.?* It has also been held 
that the beneficiary cannot object to the introduc- 
tion in evidence of an application for reinstate- 
ment on the ground that it was not signed by the 
member himself, the reinstatement of the member 
upon such application being advantageous to him.?4 
A monthly report of a branch order, showing a list 
of the suspended members, is not admissible to 
show such suspension, as the proper way to show 
it is by the books and records of the branch to 
which the member belongs.2® But a remittance 
blank and report sent by the local body to the su- 
preme body, and a card constituting a part of the 
bookkeeping system of the supreme body, are parts 
of the records of the society and competent to prove 
the fact of suspension stated therein.2® The entry 
‘of an order upon the minutes suspending a member 
for nonpayment being only. prima facie evidence 
of its legality, parol evidence is admissible to show 
that the suspension was by order of an officer 
alone.?* And in the absence of any statute or by- 
law upon the subject, the service on a member of a 
notice of charges against him may be proved by oral 
testimony.?® 

Reinstatement.?® Where reinstatement of a mem- 
ber is conditioned on his good health at the time of 
the application therefor, any legal evidence which 
tends to show the condition of the member’s health 
at that time is admissible,°° including statements 

[a] Correspondence between soli- 30. 


citors for the beneficiaries and the 
insurance company, after the death 
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Sovereign Camp W. O. 
Keefe, 203 Ala. 636, 
preme Tribe B. H. v. Cosgrove, 160, 


[45 C.d.] 819 


made by the member at or about the time of the 
reinstatement.*+ On such issue a certificate of the 
physician of the local body, required by the con- 
stitution and laws of the society, is admissible.*2 
But evidence that the brother of insured had tuber- 
eulosis about the time of the reinstatement is in- 
admissible,** and a question to the examining physi- 
cian as to whether he told insured what was the 
matter with him is properly excluded.?4 Proof of 
the custom and usage of the society, and of deci- 
sions by its officers, that payments of arrears, to 
secure reinstatement, were to be made at a meeting 
of the society is not admissible either as a part of 
the contract or to aid in its interpretation.*® 

Waiver of initiation. Where the defense is that 
the certificate was delivered without initiation of 
the holder, as required by the by-laws, evidence 
that it was the custom of the local body not to 
exact compliance with such condition is not admis- 
sible, without an offer to show the number of cer- 
tificates so delivered, or that such a course of deal- 
ing had been carried on for such a length of time 
that the supreme body must necessarily have 
known of it.2° Where the constitution and laws of 
the society, as authorized by statute, provide that 
no subordinate body nor any subordinate officers or 
members shall have the power to waive any of the 
provisions of the laws, and contain a provision re- 
quiring initiation as a condition precedent to mem-_ 
bership, it is competent to introduce such laws 
in evidence.** 

[§ 269] e. Performance or Breach of Warranty 
or Condition®**—(1) In General. Any _ evidence 
otherwise competent is admissible which tends to 
show performance or breach of a warranty or con- 
dition on the part of the member,®® such as promis- 
sory warranties or conditions subsequent as to. 
habits*® or occupation,* or to show that perform- 
W. v.| hood of America, 186 Mo. A. 445, 171 


84 S 810; Su-| Sw 629. 
37. Sovereign Camp W. O. W. v. 


of the member, was not admissible 
to rebut the defense that the mem- 
ber had been suspended. Clow v. 
paentern Life Indemn. Co., 182 Ill. A. 

BL. 

Suspension, expulsion, or with- 
drawal as ground for forfeiture see 
supra § 83. 

20. Lazensky v. Supreme Lodge 
K. H., 31 Fed. 592, 24 Blatchf. 533; 
Supreme Lodge K. P. v. Schmidt, 98 
Ind. 374. 

21. Foxhever v. Order of Red 
Grosse Oh, GCir,, Cte: N.S, (394, 2/4 
Oh, Cir, Ct. 56. 

Competency as against beneficiary 
of declarations or admissions of in- 
sured generally see Evidence § 488. 

22. Lazensky v. Supreme Lodge 
K. H., 31 Fed. 592, 24 Blatchf. 533; 
Keeton vy. National Union, 178 Mo. 
A. 301,°165 SW 1107. 

23. Kelly v. Supreme Court I. O. 
F.,°195 Til. A. 501. 

24. Supreme Lodge K. & L. H. Vv. 
Anderson, 146 Ky. 481, 142 QW 1069. 

25. Supreme Council C. K. & L. 
A. v. O’Neill, 108 Ill. A. 47. 

Best and secondary evidence gen- 
erally see Insurance §§ 1219-1379. 

26. Supreme Conclave I. O. H. v. 
Fife, 16 Oh. Cir. Ct. N..'S. 205. 

._ 27. Supreme Lodge K. H. v. Wick- 
Ser, 72 Tex, 257, 12 SW 175. 

Parol or extrinsic evidence affect- 
ing insurance contract generally see 
‘Evidence § 1471. 

28. Noel v. Modern Woodmen of 
‘America, 61 Ill. A; 597. 

don Generally see supra §§ 102-— 
Admissibility of application for re- 
justatement to show suspension see 
supra text and notes 22-24. 


Ky. 595, 161 Ky. 484, 169 SW 999; 

Modern Brotherhood of America v. 

Chandler, (Tex. Civ. A.) 146 SW 626. 
[a] Evidence held admissible.— 

(1) On an issue as to'the health of 

a member at the time he was rein- 

stated, evidence that his sister bor- 

rowed money for the purpose of Se- 
curing a reinstatement was admis- 
sible to raise an inference that 
there was need of haste. Supreme 

Tribe B. H. v. Cosgrove, 160 .Ky. 

595, 161 Ky. 484, 169 SW 999. (2) 

Evidence that insured had been do- 

ing nearly all her housework up to 

the time of her final illness was ad- 
missible. Modern Brotherhood of 

America v. Chandler, (Tex. Civ. A.) 

146 SW 626. 

{b] All the papers pertaining to 
the reinstatement, as well as the ad- 
vice given insured by an officer of 
the local camp of his reinstatement, 
were admissible in evidence. Sov- 
ereign Camp W. O. W. v. Keefe, 203 
Ala. 636, 84 S 810. 

31. Court of Honor v. Dinger, 123 
Till. A. 406. 

Compentency of member’s declara- 
tions: 

As against beneficiary in general see 
Evidence § 488. 

To show fraud or misrepresentation 
in procuring certificate see infra 
§ 272. 
32. Sovereign Camp W. O. W. v. 

Keefe, 208 Ala. 686, 84 S 810. 

33. Sovereign Camp W. O, W. v. 
Keefe, supra. 

34. Sovereign Camp W. 0. W. v. 
Keefe, supra. 

35. Manson v. Grand Lodge A. O. 
U. W., 30 Minn, 509, 16 NW 395. 

36. Gilmore v, Modern Brother- 


Graham, 214 Ala. 239, 107 S 98. 

38. Breach of warranty or condi- 
tion as ground for avoidance or for- 
feiture see supra §§ 64-98. 

39. Warnebold v. Grand Lodge A. 
O. U. W., 83 Iowa 28; 48 NW 1069. 

[a] Notice to member of resolu- 
tion to grand lodge.—On the issue 
of forfeiture for violation of a con- 
dition against membership in a dis- 
loyal grand lodge, notice to a mem- 
ber of a resolution containing such 
condition cannot be shown by evi- 
dence that at a meeting of his subor- 
dinate lodge, at which the member 
was not present, a verbal] report of 
the resolution was made by the 
deputy to the grand lodge. Warne- 
bold v. Grand Lodge A. O. U. W., 
83 Iowa 23, 48 NW 1069. 

Nonpayment of dues or assess- 
ments see infra § 270. 

40. Marren v. North American Un- 
ion, 145 Ill. A. 375; Supreme Tribe 
B. H. v. Cosgrove, 160 Ky. 595, 161 
Ky. 484, 169 SW 999. 

[a] Evidence held inadmissible 
to prove drunkenness or intemperate 
habits. Marren v, North American 
Union, 145 Ill. A. 875; Supreme Tribe 
B. H. v. Cosgrove, 160 Ky. 595, 161 
Ky. 484, 169 SW 999. 

False representations as to habits 
see infra § 271. 

41. Sovereign Camp W. O. W. v. 
Jackson, (Tex. Civ. A.) 264 SW 289. 

[a] Evidence held inadmissible,— 
Where a member died in military 
service, and the society resisted pay- 
ment of the full amount of the cer- 
tificate because of nonpayment of ad- 
ditional dues, which, in case of mili- 
tary service, were required, testi- 
mony of the beneficiary’s husband 
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ance has been waived.#2 On an issue as to a mem- 
ber’s intemperate habits evidence that he had at no 
time been tried by the local body for intemper- 
ance or any other offense was inadmissible.** 

Notice and proofs of death. Where the certificate 
requires the beneficiary to furnish proofs of death, 
such proofs are admissible in behalf of plaintiff 
to show that they were made in compliance with 
the requirement,** or in behalf of defendant to show 
that they were not such proofs as the contract re- 
quired.*® So compliance with the requirement of 
proofs of death may be shown by affidavits of per- 
sons in a position to know that insured had been 
absent for seven consecutive years.*® A letter from 
plaintiff’s attorney tending to show notice to the 
society of insured’s death is admissible on that 
issue.*7 

[§ 270] (2) Payment of Dues and Assessments.*$ 
The rules relating to the admissibility of evidence 
of payments in general*® ordinarily apply in deter- 
mining whether particular evidence is admissible*° 
or inadmissible*! on the issue as to the payment of 
dues or assessments under a mutual benefit certi- 
ficate, or to show a valid excuse for failure to pay 
or tender them.®? Receipts from the society are 
admissible to show payment,®? provided they are 
properly identified.°* Likewise, checks showing that 
insured had covered the period of his default in 
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payment of assessments by overpayments in former 
years are admissible.®> Where a member had the 
right to change the beneficiary at will,°® his state- 
ments that he did not intend to pay assessments any 
longer may be shown in connection with proof of his 
failure to pay subsequent assessments.°* And on an 
issue as to the date of payment of an assessment 
the proofs of loss furnished by the beneficiary, con- 
taining an affidavit by the financial officer of the 
member’s lodge showing when the assessment was 
paid, were competent as representations by the 
beneficiary.°* On the other hand, it has been held 
that declarations by insured that he had not paid 
a particular assessment are incompetent as against 
his beneficiary.°® 

Levy of assessment. Evidence, or an offer of 
proof, that an assessment had in fact been levied 
which insured was bound to pay must precede evi- 
dence of failure to pay an assessment.®° But where 
a contract provided that insured should pay a 
monthly sum and such other assessments as might 
be assessed for mortuary benefits, insurer may prove 
that insured had failed to pay the monthly sums, 
without proof of any assessment having been 
made.*? 

Validity of assessment. Where the society de- 
fends on the ground that the certificate was forfeited 
for nonpayment of an assessment, evidence that 


that he was ready and willing to pay 
any additional dues had he known of 
the same was inadmissible because 
immaterial. Sovereign Camp W. O. 
we v. Jackson, (Tex. Civ. A.) 264 SW 
89. 

False representations as to occu- 


pation see infra § 271. 

42. See infra §§ 274, 275. 

43. Evans v. Modern Woodmen of 
America, 147 Mo. A. 155, 129 SW 
485. 

44. Ala.—Sovereign Camp W. O. 
W. v. Pritchett, 203 Ala, 33, 81 S 


$23, 825 [cit Cyc]. 

Ill.—Libre vy. Brotherhood of Amer- 
ican Yeomen, 168 Ill. A. 828; Mod- 
ern Woodmen of America v, Graber, 
128 Ill. A. 585; Knights: Templars, 
etc., Life Indemn. Co. v. Crayton, 110 


Ill, A. 648 [aff 209 Ill. 550, 70 NE 
1066]. 
Mich.—Maier v. Massachusetts 


Ben. Assoc., 107 Mich. 687, 65 NW 
552. 

, Mo.—Bowman vy. Anderson, 268 Mo, 
1, 186 SW 1012. 

Pa.—Wall v. Royal Soc. of Good 
Fellows, 179 Pa. 355, 36 A 748. 

Admissibility of proofs of loss to 
show cause of death or disability see 
infra § 279. . 

Necessity and sufficiency of notice 
and proofs see supra §§ 183-187. 

45. Knights Templars, etc., Life 
Indemn. Co. v. Crayton, 110 Ill, A. 
648 [aff 209 Ill. 550, 70 NE 1066]. 

46. Heralds of Liberty v. Fern, 
(Tex. Civ. A.) 289 SW 87. 

47. Sovereign Camp W. O. W. v. 
Adams, 204 Ala. 667, 86 S 737; Muel- 
ler v. Grand Grove U. A. O. D., 69 
Minn. 236, 72 NW 48. 

48. Cross references: 
Admissibility of evidence of pay- 

ment: 

In actions on: 

Insurance policies generally see 
Insurance § 844. 

Life policies generally see Life 
Insurance § 429. 

Nonpayment as ground for forfeit- 

ure see supra §§ 88-98. 

49. See Payment [30 Cyc 1281 et 
seq]. 

50. Morgan.v. Royal Fraternal As- 
soc., 170 N. C...75,. 86. SE) 975.) Su- 
preme Conclave JI, O. H. v. Fife, 16 
Obey VCirgd Ct. aN. So 205%) ‘Dravielers? 
Protective Assoc, v. Ziegler, (Tex. 


Civ. As): 250; SW: 11d. 

[a] Evidence held admissible.— 
Supreme Conclave I. O. H. v. Fife, 
16 (OhpsG@ine7COt i Ne) Sk BOs: 

[b] Payment to agent.—In an ac- 
tion on a certificate taken over by 
defendant from a defunct company, 
evidence of payment of assessments 
to a former agent of the defunct 
company was admissible, where there 
was testimony that the agent ac- 
cepted the payment on behalf of de- 
fendant. Morgan v. Royal Frater- 
nal Assoc., 170 N. C. 75, 86 SE 975. 

[c] Membership card on _ rein- 
statement is admissible to show time 
covered by payment of dues. Trav- 
elers’ Protective Assoc. v. Ziegler, 
(Tex. ‘Civ. A.) 250 SW L116: 

51. Supreme Conclave C. K. & L. 
A. v. O'Neill, 108 Ill. A. 47. 

[a] A monthly report of a branch 
of a society is not competent evi- 
dence of a nonpayment of assess- 
ments, if any were made, as the fail- 
ure to pay may be shown by the 
financial officer to whom payment 
should have been made. Supreme 
Council C. K. & L. A, v. O’Neill, 108 


Til. A. 47. 

52. Supreme Council A. L. H, v. 
Champe, 127 Fed. 541, 68 CCA 282; 
Sleight v. Supreme Council M. T., 


121 Iowa 724, 96 NW 1100. 

[a] Evidence held inadmissible.— 
A circular stating that a member 
cannot be suspended, when sick or 
disabled and not financially able to 
pay assessments, for failure to pay 
the same, which was not referred to 
or made a part of the certificate, 
which provided that such exemption 
from forfeiture should apply only to 
members of at least one year’s 
standing, is inadmissible. Sleight 
v. Supreme Council M. T., 121 Iowa 
724, 96 NW 1100. 

53. Ala.—Sovereign Camp W. O, 
Mg v. Graham, 214 Ala. 239, 107 S 
98. 

Iowa.—Rambousek Vv. Supreme 
cite M. T., 119 Iowa 2638, 93 NW 


N. J.—Henry vy. Imperial Council 
of UO. WS OZ EN, ada) Ede en onc 
N. C.—Alston v, District Grand 
Household No. 10°G..U..0.. 0. F, 
189 N. Cy 204, 126° SH 516: 
Tex.—United Moderns vy. Pistole, 


38 Tex. Civ. A. 422,186 SW 377. 

[a] Receipts showing alterations 
and erasures are inadmissible, in the 
absence of any evidence explaining 
the alterations. Rambousek v. Su- 
preme Council M. T., 119 Iowa 263, 
93 NW 277. : 

[b] Receipts showing the pay- 
ment of assessments against plain- 
tiff, who was also a member of the 
order to which deceased belonged, 
are immaterial as a whole, although 
part of them might have been mate- 
rial in rebuttal as tending to explain 
disputed receipts claimed to have 
been given to deceased. Rambousek 
v. Supreme Council M. T., 119 Iowa 
2638, 93 NW 277, 

54. Sovereign Camp W. O. W. v. 
Graham, 214 Ala. 239, 107 S 98; 
Sleight v. Supreme Council M. T., 121 


Iowa 724, 96 NW 1100. ; 

fa] Purported receipts, not iden- 
tified, are inadmissible. Sleight v. 
Supreme Council M. T., 121 Iowa 


724, 96 NW 1100. 

[b] Evidence held admissible to 
identify receipt. Sovereign Camp W.: 
oF oe v. Graham, 214 Ala, 239, 107 
SS) i 

55. Sharp v. Supreme Council R. 
A., (Mo. A.) 251- SW 159, 

56. See supra § 159. 

57. Van Frank. v. U.S. Masonic 
Benev. Assoc., 158 Ill. 560, 41 NE 
1005 .faff..56 , Ti. A. 2037 “Coleriv: 
Knights of Maccabees of World, 
(Tex. Civ. A.) 188 SW 699. 

Competency of admissions or dec- 
larations of insured as against bene- 
ficlary in general see Evidence § 488. 

Declarations of insured on issue of 
fraud or misrepresentations see in- 
fra § 272. 

58. Knights of Modern Maccabees 
Nears 59 Tex, Civ. A. 109, 125 SW 


59. Lazensky v. Supreme Lodge 
K. H., 31 Fed. 592, 24 Blatchf. 533; 
Supreme Lodge K. P. P. v. Schmidt, 
98 Ind. 374. 

Competency as against beneficiary 
of declarations or admissions of in- 
sured generally see Hvidence § 488. 

60. Kinney v. Brotherhood of 
American Yeomen, 15 N. D. 21, 106 
NW 44. 

61. Easter vy. Brotherhood of 
American Yeomen, 154 Mo. A. 456, 
135 SW 964. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the assessment was regularly called by the board 
Proof of the validity 
of an assessment can, in the first instance, be made 
by the introduction of the records of the society or 
by direct and affirmative testimony.®* 
by-laws do not require that an assessment be re- 
corded in the minutes, the fact that it was made 


ot directors is admissible.®? 


~may be shown by parol.* 


Notice of assessment. Where notice of an assess- 
ment is required,®> any competent evidence is ad- 
missible which tends to show whether or not such 
An affidavit as to the publica- 
tion and mailing of the paper in which the call 
for assessment was published is admissible.®%? 
testimony of the society’s president, under whose 
authority notices of assessment were sent out, as 
to the system of doing business and the records 
kept in reference to the mailing of notices, is com- 
petent to show that notice was sent in the particular 
ease.®* Likewise, testimony by the secretary, whose 
duty it was to make and mail notices, as to his 


notice was given.®® 


62. Mutual Aid Union v. Lovitt, 
170 Ark. 745, 281 SW 354. 

Validity and regularity of assess- 
ments generally see supra §§ 45- 
49. 

63. Supreme Council A. L. H. v. 
Haas, 116 Ill. A. 587. . 

Supreme Council A. L. H. v. 
Bees, 23 Tex. Civ. A. 625, 57 SW 
307. 

65. See supra § 89. 

66. Bange v. Supreme Council L. 
H., 128 Mo. A. 461, 105 SW 1092. 

fa] Evidence held admissible.—In 
an action on a certificate, where it 
appeared that no notice of assess- 
ment callS were sent except to an 
old address, a letter from the officer 
whose duty it was to give notice, 
showing that he knew the member’s 
regular address, was admissible in 


evidence. Bange v. Supreme Coun- 
ohh. H., 128 Mo. A. 461, 105 SW 
67. Rambousek v. Supreme Coun- 


ceil M. T., 119 Iowa 263, 93 NW 277. 

68. Mutual Aid Union v. Wadley, 
125 Ark. 449, 188 SW 1168. 

69. National Union v. Shipley, 92 
Till. A. 355. To same effect Backdahl 
v. Grand Lodge A. O. U. W., 46 Minn. 
61, 48 NW 454; U. S. Fidelity, etc., 


Coe Vi WW... P.-” Carmichael) Co.,;.195 
Mo. A. 93, 96, 190 SW 648 [quot 
Cyc}. 

70. State Division L. ~ Wi iM 


Blassengame, (Tex: Civ: A. ; 163 SW 6. 
71, Hansen v. Supreme Lodge K. 
Ge 40) TIL.A..- 216. 
72. Admissibility of evidence in 
actions on: 
Insurance policies generally see In- 
'_ surance §§ 841, f 
Life policies generally see Life In- 
Surance §§ 422-428. 
Avoidance of contract for fraud or 
eatin, see supra §§ 65- 


73. See Insurance §8§ 841, 842. 

74. See Life Insurance §§ 422-428. 
75. See cases infra this section. 

76. I1]l.—McCann v. Ladies of Mac- 


cabees of World, 182 Ill. A. 319. 
Miss.—Columbian Mut. L. Assur. 
ae vy. Harrington, 139 Miss. 826, 104 
OB 
N. Y.—Medhan v. Supreme Coun- 
cil C. B. L., 95 App. Div. 142, 88 NYS 
821 [aff 194 N. Y. 577 mem, 88 NE 


1125 mem]. ‘ 
Pa.~-Csizik v. Verhovay Sick Ben. 
Modern 


Assoc., 60 Pa. Super. 466 
Wash.—Armstrong Vv. 
Woodmen of America, 105 Wash. 356, 
0 (tein fas 
[a] Evidence held admissible. 
Cupyrk v. Ruthenian Nat. Union, 66 
‘Pa. Super. 595; Csizik v. Verhovay 
Sick Ben. ‘Assoc., 60 Pa. Super, 466. 
[b] Evidence “held inadmissible.— 
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Where the 


timely notice.7° 


General. 
So 


(1) McCann vy. Ladies of Maccabees 
of World, 182 Ill. A. 319. (2) On the 
issues whether insured was born in 
1858 instead of 1862, as his applica- 
tion recited, an agreement, dated 
1880, whereby insured’s father trans- 
ferred property to insured in con- 
sideration of insured’s support of the 
father, during life, was not ren- 
dered competent evidence as raising 
a presumpvion as to insured’s age by 
reason of the presumption that the 
maker of a contract is competent to 
bind himself. Armstrong vy. Modern 
Woodmen of America, 105 Wash. 356, 
Wie de ws 

[c] Baptismal record of the 
church where the member was bap- 
tized is admissible on an issue as 
to. his.,; age. Meehan v. Supreme 
Council C. B. L., 95 App. Div. 142, 
88 NYS 821 [aff 194 N. Xe 577 mem, 
88 NE 1125 mem]. 

[d] Certificate of the board of 
health based upon nothing except the 
report of the undertaker, which in 
turn rested upon nothing more than 
statements to him by members of 
the family of insured, is inadmis- 
sible to prove insured’s age. Dinan 
v. Supreme Council C, M. B. A., 201 
Pa. 363, 50 A 999. 

fe] Engraved coffin plate pre- 
pared by the undertaker, the inscrip- 
tion upon which was based merely 
on statements made to him by mem- 
bers of insured’s family, is inadmis- 
sible to prove insured’s age. Dinan 
v. Supreme Council C. M. B. A., 201 
Pa.3363.-50., A. 999. 

[f] Ex parte affidavits secured by 
insurer on its own initiative are in- 
admissible to prove misrepresenta- 
tion as to age. Columbian Mut. L. 
Assur. Soc. v. Harrington, 139 Miss. 
826, 104 S 297. 

Ya aon as OF Wi Schwartz v. Royal 
Neighbors of America, 12 Cal. A, 595, 
108) P51. 

Ind.—Modern Woodmen of Amer- 
ica y. Miles, 178 Ind. 105, 97 NE 
1009. 

Minn.—Petersun v. Mystic Workers 
of World, 141 Minn. 175, 169 NW 598. 


Miss.—Columbian Mut, L. Assur. 
Soe. v. Harrington, 139 Miss. 826, 
104 S 297. 

Nebr.—Bryant v. Modern Wood- 
men of America, 86 Nebr. 372, 125 
NW 621, 27 LRANS 326, 21 AnnCas 
365. 

Tex.—Home Circle Soc. No. 1 v. 


Shelton, (Civ. A.) 81 SW 84. 
Vt.—Patterson v. Modern-. Wood- 
men of America, 89 Vt. 305, 95 A 692. 
And see infra text and notes 86, 
87, 89-93. 
Tal Evidence held adimissible.— 
(1) Evidence was admissible to show 
that applicant, when he applied for 
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methods in preparing and sending them, is admissi- 
ble, although he has no distinct recollection of send- 
ing the particular notice in question.®® 
other hand, it has been held that evidence that other 
members had received notices mailed at the time 
insured’s notice. was alleged to have been mailed. 
is inadmissible to show that insured had received 


On the 


An. application of deceased for 


reinstatement is not admissible as an admission by 
him that he had received notice of the assessment 
for the nonpayment of which he was suspended.’+ 

[§ 271] (3) Fraud or Misrepresentation’*—(a) In 
In accordance with the rules which con- 
trol the admissibility of evidence on the question 
of fraud or misrepresentation in procuring insur- 
ance policies in general,’® and ordinary life insur- 
ance policies in particular,’* any legal evidence is’ 
admissible which tends to show the truth or falsity. 
of the representations of an applicant for mutual’ 
benefit insurance,’®> as to his age,’®° physical or 
mental condition,’ prior attendance by, or consul-) 


insurance, knew that he was, or had 
been, afflicted with tuberculosis.: 
Bryant v. Modern Woodmen of Amer- 
ica, 86 Nebr. 372, 125 NW 621, 27 
LRANS 3826, 21 AnnCas 365. (2)) 
Statements by the society’s medical 
examiner in an application for a 
benefit certificate that deceased had 
never had a certain disease are ad- 
missible against the society. Pat- 
terson v. Modern Woodmen of Amer- 
i¢a, 89 (Vit. 305,°95 yA S692: 

[b] Evidence held inadmissible.— 
(1) Where defendant alleged false. 
answers in the application as to in-: 
sured’s having had a miscarriage, a 
document signed by persons as su- 
preme physicians of insurer, setting 
forth certain rules to be observed in 
passing upon the application of a; 
person “who has had a miscarriage,”’ 
was inadmissible in evidence, it not 
appearing to be a by-law of the or- 
der, nor that the physician making 
insured’s examination, or insured, 
knew of its existence. Schwartz v. 
Royal Neighbors of America, 12 Cal. 
A. 595, 108 P-51. (2), Testimony as 
to whether a miscarriage insured had 
had in fact had anything to do with 
one she suffered after the application 
was immaterial, the warranties run- 
ning to the answers given in the ap- 
plication. Schwartz v. Royal Neigh- 
bors of America, supra. (3) Record 
of examination of insured for admis- 
sion to a hospital for the insane sev- 
eral months after issuance of the 
policy..was incompetent to show .that 
he was suffering from symptoms of, 
insanity when the policy was issued. 
Modern Woodmen of America v. 
Miles, 178 Ind. 105, 97 NE 1009. 

[c] Facts within personal knowl- 
edge of witnesses.—(1) Witnesses 
may state from their personal knowl- 
edge that applicant was unable to 
speak above a whisper, wasS emaci- 
ated, and that her father stated that 
she had consumption. Home Circle 
Soc. No. 1 v. Shelton, (Tex. Civ. 
A.) 81 SW 84. (2) On an issue of 
false represéntation as to cancer of 
the breast, insured’s husband may 
testify as to bruises on insured’s 
breast. Columbian Mut. L. Assur. 
Soc. v, Harrington, 139 Miss. 826, 104 
So 2a 7. 

[d] Snapshot picture of insured in 
a hunting camp was admissible to 
corroborate his testimony that he 
went hunting during a period when 
his health was alleged to be im- 
paired. Petersun v. Mystic. Workers 
of World, 141 Minn. 175, 169 NW 598. 

[e] Tliness after ‘application. — 
Where plaintiff testifies to the last 
illness of deceased, it is proper on 
cross-examination to inquire as to 
whether deceased was ill immediately 


. 
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tations with, physicians,® family history and rela- 
tionship,’® habits,8° oceupation,®+ and prior applica- 
tions for insurance,®? as well as on the issue of the 
materiality of the representations,®* and waiver or 
estoppel precluding the society from asserting fraud 
Upon these various issues 


or misrepresentation.** 


prior to his last illness, the claim 
of the society being that he had 
been ill from the time the applica- 
tion was made until his death. Mod- 
ern Woodmen of America v. Von 
Wald, 6 Kan. A. 231, 49 P 782. 

[f] Evidence of physicians.,—(1) 
It is competent to show by a physi- 
cian that, when consulted by insured 
and his father, he had told the father, 
who was one of the beneficiaries, that 
he could not recommend insured for 
insurance, and this evidence was com- 
petent, although it did not appear 
that this information was commu- 
nicated to insured, or that any of the 
beneficiaries had any agency in pro- 
curing the insurance, or knew that 
they were to be the _ beneficiaries. 
Morgan y. Bloomington Mut. Life 
Ben, Assoc.,:32' Ill. A.:79. (2) Testi- 
mony of a physician as a nonexpert 
witness as to the development of 
carcinoma of the breast, personally 
observed by him, is admissible. Co- 
lumbian Mut. L, Assur. Soc. v. Har- 


tington, 139 Miss, 826, 104 S 297. 
(3) Other evidence of physicians held 
admissible. Fox v. Scandinavian 


Mut. Aid Assoc., 108 Nebr. 117, 169 
NW 553. (4) An unsworn certificate 
of the doctor who attended decedent 
in his last illness to the effect that 
decedent contracted the disease of 
which he died before he joined the 
society is inadmissible as evidence 
of that fact, even though the certi- 
ficate was inclosed with, or attached 
to, the proofs of death served on the 
society. Railway Pass., etc., Con- 
ductors’ Mut, Aid, ete., Assoc. v. Rob- 
inson, 147 Ill. 138, 35 NE 168 [aff 
ge ue 8 Ue as a es 

[g] Confidential report in- 
surer’s medical examiner, recom- 
mending applicant as a good risk, is 
admissible against insurer. Mc- 
Knelly v. Brotherhood of American 
Yeomen, 160 Wis. 514, 152 NW 169. 

[h] Conditions of health on re- 
instatement.—(1) Evidence held ad- 


of 


missible. Knights of Maccabees of 
World v. Coleman, 128 Miss. 854, 
91 S 561. (2) Evidence that insured 
was intemperate after the date of 


the application is incompetent to 
show that he was not in good health 
at the time he was reinstated. Su- 
preme Tribe B. H. v. Cosgrove, 160 
Ky. 595. 169 Sw 999. 

[iq Evidence to show member not 
bound by answers.—Evidence by the 
beneficiary that he was unable to 
read, that the agent failed to dis- 
close certain statements in the ap- 
plication as to applicant’s health or 
the family physician, and that he 
did not ascertain that the statements 
were in the application until] after 
applicant’s death, is admissible. 
Home Circle Soc. No, 1 vy. Shelton, 
(Tex. Civ. A.) 81 SW 84. 

78. Moreland vy. National Council 
Bae BAS Team. Sik, ate ose 
Brock vy. United Moderns, 386 Tex. 
Civ. A, 12, 81 SW 340. 

[a] Evidence held admissible.— 
Moreland v, National Council S. B. 
ERS ae SANYO ST) BTS" Eng Re 

[b] Purpose of consultations.— 
(1) Where insured stated that he had 
not consulted or been advised by 
‘any physician ‘regarding his health 
within five years prior to his appli- 
eation for insurance, and a physician 
whom he had consulted within that 
time with reference to granulated 
eyelids testified that such affection 
was a mere’ inflammatory condition 
of the eyelids, etc., evidence of an- 
other physician that granulated eye- 
lids was not a condition of health 
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but a mere local inflammation was 
admissible. Brock v. United _Mod- 
erns, 36 Tex. Civ. A, 12, 81 SW 340. 
(2) Expert testimony as to health 
and physical condition generally see 
Evidence § 758. 

Insertion of false answers by ex- 
aminer see infra § 274. ‘ 

79. Connors y.- National Council 
KK). & ,L.S4 210) Tl,.:A.. 657! Murray 
vy. Brotherhood of American Yeomen, 
180 Iowa 626, 163 NW 421. 

[a] Evidence held admissible. 
Connors v. National Council K. & 
Li S., 220 TIAL 65. 

[b] Evidence held inadmissible.— 
Haven v. National Council K. & L. S., 
209 Ill, A. 182. 

{c] Good faith of insured.—In an 
action on a policy, in the applica- 
tion for which insured had stated 


that her brother died from _ lead 
poisoning, whereas in fact he died 
from tuberculosis, evidence that 


physicians had told her that he died 
from lead poisoning was admissible 
on the issue of her good faith. Mur- 
ray v. Brotherhood of American 
Yeomen, 180 Iowa 626, 163 NW 421. 

{d] Insanity of insured’s rela- 
tives.—A finding, two years after an 
application to a society in an ex 
parte proceeding to confine the mem- 
ber in an asylum, that the member 
was then afflicted with hereditary 
insanity, but not finding the duration 
of the disease, is not admissible 
against the beneficiary on the ques- 
tion of a breach of warranty in a 
negative answer in the application as 
to whether any blood relatives had 
ever been afflicted with insanity. 
Schmidt v. National Council K. & L. 
8.7276) Tit. WA. 213° 

80. Supreme Lodge K. & L. H. v. 
Baker, 163 Ala. 518, 50 S 958; Broth- 
erhood of Locomotive Firemen, ete. 
v. Cole, 108 Ark. 527, 158 SW 158. 
And see infra text and note 88. 

[a] Evidence held admissible.— 
The question, to the doctor who ex- 
amined one for insurance, whether 
there was any indication of his 
habitual use of alcoholic or other 
stimulants, was proper in an action 
on the benefit certificate, in which 
a defense was that insured falsely 
answered the question as to whether 
he used such stimulants. Supreme 
Lodge K. & L. H. v. Baker, 163 Ala. 
518, 50 S 95% 

[b] Time of intemperate habits.— 
(1) In an action on a policy applied 
for in November, 1911, in which de- 
fendant relied upon misrepresenta- 
tions as to the use of intoxicants, 
evidence as to insured’s habits as 
to intoxicants, from August, 1912, 
to the time of trial, was not admis- 
sible. Brotherhood of Locomotive 
Firemen, etc. v, Cole, 108 Ark. 527, 
158 SW 153. (2) But evidence as to 
insured’s habits as to the use of 
intoxicants during a period imme- 
diately succeeding the date of the 
application might be admissible. 
Brotherhood of Locomotive VFire- 
men, etc. v. Cole, supra. 

81. Sovereign Camp W. O. W. v. 
Craft, 208 Ala. 467, 94 S 831; Sweeney 
v. Independent Order of Foresters, 
P79 UN YS” 94" Pal 190° Apps Divi) Tat. 
181 NYS 4]. 

[a] Evidence held admissible.— 
Sweeney v. Independent Order of 
Foresters, 179 NYS 94 [aff 190 App. 
Div. 787, 181 NYS 4]. 

[b] Evidence held inadmissible.— 
Whether insured gambled straight or 
crooked was irrelevant, in an action 
on a benefit certificate, in which the 
defense was that the occupation of 


“(Soe 


it has been held that evidence that insurance in 
other companies was effected on the life of insured 
by, or on behalf of, the beneficiary is admissible 
to show that the object was to defraud defend- 
ant;®> that it is competent to show the judgment 
of a court finding applicant insane, contrary to 


insured was that of a gambler and 
loafer, while he had stated in his ap- 
plication that it was that of a rail- 
road clerk. Supreme Lodge K. & L. 
H. v. Baker, 163 Ala. 518, 50 S 958. 

{c] Hazardous employment. 
Where the defense was that insured 
was employed in a mine, without 
payment of increased assessments, 
it was error to exclude a question 
as to whether his occupation as 
“handy man’ required him to work 
underground. Sovereign Camp W. O. 
W. v. Craft, 208 Ala. 467, 94 S 831. 

82. Pudritzky v. Supreme Lodge 
K. H., .76 Mich. 428,..43 NW. 3733 
Alden v. Supreme Tent K, M., 78 App. 
Div. 18, 79 NYS 89. [rev on other 
grounds 178 N. Y. 535, 71 NE 104]. 

[a] Evidence of rejection by an- 
other company.—A written applica- 
tion for insurance, with a pretended 
indorsement of rejection by whe 
medical examiner of the society, is 
incompetent evidence to prove the re- 
jection, or that deceased had a cer- 
tain disease, in an action on a policy 
written by another company. Pud- 
ritzky v. Supreme Lodge K. H., 76 
Mich. 428, 43 NW 373. 

[b] Bad faith of member.—On an 
issue whether insured’s answer in 
his application to the effect that 
he had never been rejected, which 
was untrue, was made fraudulently 
and in bad faith, evidence was admis- 
sible to show that at the time he 
made it the agent knew about a prior 
rejection, but told insured to make 
the answer as he did, and that he 
would take the application with him, 
and explain the prior rejection to the 
company. Alden v. Supreme Tent 
K. M., 78 App. Div. 18, 79 NYS: 89. 
{rev on other grounds 178 N. Y. 535, 
71 NE 104). 

83. Moreland v. National Council 
S.) B. AG, 112 wKans-587," (212) Pass 
Sovereign Camp W. O. W. v. Thomas, 
188 Ky. 3806, 222 SW 69; Modern. 
Brotherhood of America vy. Jordan, 
(Tex. Civ. A.) 167 SW 794. 

[a] Evidence held admissible.— 
(1) That questions similar to those 
addressed to insured were not read 
to other applicants at the same time 
is admissible. Moreland vy. National 
Council S. B, A., 112 Kan. 587, 212, 
P 93. (2) Where the defense wae 
that insured falsely represented that: 
he had never had diseases of the 
digestive organs, or symptoms there-. 
of, evidence that according to the 
usual course of life insurance busi- 
ness the application weuld not have, 
been accepted or the policy issued, 
if insured had stated the truth, is, 
admissible for defendant society. 
Sovereign Camp W. O. W. v. Thomas,. 
188 Ky. 306, 222 SW 69. (3) Where 
it was alleged that insured falsely 
stated in her application that she 
had never had malaria, evidence that 
insured completely recovered from 
the attack within a few days was 
admissible upon. the issue whether 
the false statement was material to 
the risk. Modern Brotherhood of 
America v. Jordan, (Tex. Civ. A.) 167 
SW 794. (4) Evidence that the or-' 
der had the reputation of taking’ 
anybody, whether in good health or 
not, is admissible, in connection with 
evidence that plaintiff and insured 
had been led to believe that the con- 
dition of insured’s health at the time 
of application for insurance was im- 
material. Home Circle Soc. No. 2 
v. Shelton, (Tex. Civ. A.) 85 SW 320. 

84. See infra § 274. 

85. Whitmore v. Supreme Lodge 
K. & L. H., 100 Mo. 36.13 Sw 495. | 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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his answers in his application,8® and to establish 
such insanity by the opinions of physicians who 
saw applicant during his confinement in an asy- 
lum;*’ that a divorcee decree granted to the wife 
of insured in which habitual drunkenness was al- 
leged as one of the grounds for divorcee is not 
admissible to show excessive use of intoxicants;®* 
that the condition of the health of insured at the 
time of making application cannot be shown by gen- 
eral reputation,®® or by correspondence between the 
society and the examining physician;®® that a re- 
port of an inspection kureau, obtained at the request 
of the society, concerning statements of the physi- 
cian who treated insured as to the length of time 
a certain disease existed, is incompetent;®* that a 
previous application of insured to another lodge 
is competent to show the falsity of a statement 
as to health;°? but that an examination by the 
physician of such lodge attached to the application, 
but not signed by applicant, in which the physician 
stated that he considered applicant a second-class 
risk, is not competent.®? 
Procuring insurance with intent to commit sui- 
cide. Where defendant alleges that insured, at the 
time he applied for membership, had the intention 
of committing suicide, evidence to. show that the 
suicidal purpose was due to a condition that arose 
after the date of the application was competent.%* 
Admissibility of application.®°* On the issue of 
fraud or misrepresentations in procuring the in- 
surance, the application for membership containing 
statements by the member as to his age, health, etc., 
is admissible in evidence,®® although it is not re- 
ferred to in the certificate and made part of the 
contract,®?* and although a subscribing witness to 


86. Jefferson v. Supreme Tent K. 
M. W., 152 Till. A. 242. 

87. Jefferson v. Supreme Tent K. 4. 
M. W., supra. of World, 

88. Welch y. Fraternal Aid’ Un- 
jon, 214 Mo. A. 443, 253 SW 187. 

89. Home Circle Soc. No. 1 vz. 


Insurance § 424. 


619, 


generally see Evidence § 488; Life 


Lundholm vy. Mystic Workers 
164 Ill, A. 472; 
Supreme Forest W. C., 
187 SW 137 


strong v. Modern Woodmen of Amer- 
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the application is not called to testify.°® 

Effect of statute requiring attachment of applica- 
tion to certificate. Under some statutes the society 
cannot prove the falsity of statements in an appli- 
cation not attached to the certificate;®® nor are the 
false statements available to the society in such 
case under a cross petition for cancellation of the 
certificate. The statute applies to statements 
knowingly false.? : 

[§ 272] (b) Declarations and Admissions*—aa. 
By Insured. In actions on certificates issued by 
mutual benefit or fraternal societies it is the gen- 
eral rule that the declarations and admissions of the 
member* made before® or after® the application are 
admissible against the beneficiary. to show the 
falsity of the member’s answers as to, health, age, 
ete., or that he procured the insurance with intent 
to defraud by committing suicide.” Under this rule 
a prior application for life insurance in another 
company is admissible to contradict insured’s state- 
ment as to age, made in the application for insur- 
ance in defendant society,® although there is author- 
ity to the contrary.® So it has been held that, where 
there is independent proof tending to show the 
falsity of statements in the application, evidence 
of prior declarations of insured are admissible to 
show his knowledge of such falsity.1° The courts 
which hold the declarations admissible base their 
decisions upon the fact ‘that, so long as insured 
has the right to designate a new beneficiary, the 
certificate remains his property to do with as he 
chooses, and, hence, any admissions or declarations 
he may make affecting the certificate are compe- 
tent in an action thereon.11 Where, however, the 
certificate is made payable in the first instance to 


, 


the application in which they were 
contained, are inadmissible against 
the beneficiary to prove the falsity 
Tuite v.}] of insured’s representations as to his 
193 Mo. A.| age). 

Arm- 10. 

Assoc., 


Johnson v. Fraternal Reserve 
136 Wis. 528, 117 NW 1019; 


(semble) ; 


Shelton, (Tex. Civ. A.) 81 SW 84. | ica, 93 Wash, 352, 160 P 946, Ann| McGowan v. Supreme‘Court I. O. F., 
90. McGinty v. Brotherhood of R.|Cas1918H 263. 104 Wis. 173. 80 NW 603. 

Trainmen, 166 Wis. 83, 164 NW 249. 5. Supreme Conclave K. D. v. 11. T1l—Turner v: Modern Wood- 
91. Waterstrow v. National Amer-| O’Connell, 107 Ga. 97, 32 SH 946;| men of America, 186-Ill. A. 404. 

icans, 183 Ill. A. 82. Turner v. Modern Woodmen of Ky.—Knights of Maccabees of 
92.. Turner v. Modern Woodmen of| America, 186 Ill. A. 404; Taylor v.| World v. Shields, 156 Ky. 270, 160 

America, 186 Ill, A. 404. Grand Lodge A, O, U. W., 101 Minn.| SW 1043, 49 LRANS 853. 

- 93. Turner v. Modern Woodmen of!72, 111 NW 919, 118 AmSR 606, 11 Minn.—Taylor vy. Grand Lodge A. 

LRANS 92, 11 AnnCas 260; Nophsker Ue ws; VOt.. Minn? 7255 = Naw 


America, supra. 
- 94 Supreme Conclave I. O. H. v. 
Miles, 92 Md. 613, 48 A 845, 84 Am 
SR 528. 

Evidence of suicide as cause of 


. death within exceptions to risk see 


infra § 278. 

Procuring insurance with intent to 
commit suicide as constituting fraud 
See supra § 65. 

95. Generally see supra § 266. 

96. Fraternal Life, etc., Assoc. v. 
Evans, 140 Ga. 284, 78 SH 915; Su- 
preme Lodge K. P. v. Bradley, 109 
SW 1178, 33 KyL 413, 107 SW 209, 
32 KyL 748; Bopple v. Supreme 
Tent K. M. W., 18 App. Div. 488, 45 
NYS 1096. 

97. Fraternal Life, etc,, Assoc. v. 
Evans, 140 Ga. 284, 78 SEH 915; Bop- 
ple v. Supreme Tent K. M. W.,, 18 
App. Div. 488, 45 NYS 1096. 

98. O’Kane v. National Council K. 
Sota S.,, 227) Dl A369.) 

99. See statutory provisions, 

Necessity of attaching application 
to certificate generally see supra 
§ 24, d 

1. Baldwin v. Supreme Tribe B. 


H., (lowa) 212 NW 562. 4 
2. Baldwin v. Supreme Tribe B. 
H., supra. 


3. Adniissibility in civil actions 
generally see Evidence §§ 186-509. 

Declarations and admissions of in- 
sured as evidence against beneficiary 


v. Supreme Council R. A., 215 Pa. 
631, 64 A 788, 7 AnnCas 646. 

6 Knights of Maccabees of 
World v. Shields, 156 Ky, 270, 160 
SW 1043, 49 LRANS 853 [reh den 
157 Ky. 35, 162 SW 778, 49 LRANS 
860]; Callies v. Modern Woodmen of 
America, 98 Mo. A. 521, 72 SW 713; 
Thomas v. Gtand Lodge A. O. U. 
W., 12 Wash. 500, 41 P 882. But 
see Csizik v. Verhovay Sick Ben. 
Assoc., 60 Pa. Super. 466 (holding 
that, where the application stated 
that applicant was in good health, 
evidence of his subsequent declara- 
tions to the contrary was properly 
excluded, where the offer of proof 
did not fix with reasonable certainty 
the time when such declarations were 
made). 

7, Smith v. National Ben. Soc., 
123 N. Y. 85, 25 NE 197, 9 LRA 616 
(subsequent declaration). 

8. Libre v. Brotherhood of Amer- 
jean Yeomen, 168 Ill. A, 828; Taylor 
v.' Grand’ Lodge "A, “O, UL. W.,:./101 
Minn: 72, 111 NW $919, 118 AmSR 
606, 11 LRANS 92, 11 AnnCas 260. 

9. Supreme Lodge K. H. v. Woll- 
schlager, 22 Colo, 213, 44 PRP 598 
(statements of insured, prior to his 
application for the insurance, in re- 
gard to his age, made in applica- 
tions for membership to societies, 
such statements being immaterial to 


O. 
919, 118 AmSR 606, 11 LRANS 92, 
11 AnnCas 260. 
N. Y.—Smith y. National Benev. 
Assoc., 51 Hun 575, 4 NYS 521 [aff 
ae NEY PBS 255, NBT Oaks) ATTRA. 
Oh:.—Foxhever v,; Order. of Red 
Grossi? 2)? Oh "Cir, "Ct. (NPS A139 4a 24 
Oh. VCIFAKOteH Ge 
Wash.—Thomas vy. Grand Lodge A. 
Saclay W., 12 Wash. 500, 505, 41 P 
And see cases supra notes 4-6. 
“Upon reason and authority the 
beneficiary certificate should be pre- 
sumed to be within the control of 
the member. This being so, nearly 
all the cases hold that his declara- 
tions after the certificate is issued 
may be introduced in evidence 
against the beneficiary. If he had 
the control of the certificate, he was 
the one interested therein, and under 
well settled rules, his declarations 
would be competent testimony, and, 
if against his interest, would be 
available to affect them.” 'Thomas v. 
Grand Lodge A. O. U. W., supra. 
“The beneficiary in this certificate 
had no vested interest in it. Under 
the laws of the, association Dr. 
Shields had the right at any time, 
upon complying with certain require- 
ments of the association, to change 
the beneficiary. Aside from this, the 
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the beneficiary, and insured reserves no right to 
change the beneficiary, his declarations relating to 
past. events, and made after the issuance of the 
certificate, are not competent against the benefi- 
ciary.12. In order to render declarations of insured 
admissible to prove the falsity of his statements 
in the application, it is generally held that they 
must have been made at a time not remote from 
the time of the application;!* and declarations not 
a part of the res geste of an act as to which evi- 
dence is admissible are not competent.1* In some 
cases it has been held, without apparent regard to 
the question of remoteness, that declarations by in- 
sured subsequent to the issuance of the certificate 
are inadmissible.t® Where a physician has testified 
that he had attended insured in a certain town 
prior to the time of the application, and that the 
latter was then suffering from a particular dis- 
ease, a statement by insured a short time before his 
death to a fellow lodge member that he had formerly 
resided at the place mentioned by the physician was 
competent, the possibility that such evidence might 
prove to be a link in a chain of evidence whereby 
the untruthfulness of insured’s statement in the ap- 
plication might be shown being too remote to jus- 
tify its exclusion.'® 

Self-serving declarations. The statements of in- 
sured in the application, as to his physical condi- 
tion, are self-serving declarations and not admissi- 
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ble in behalf of the beneficiary.17 Likewise, the 
declarations of insured as to his agé, corroborating 
his statements in the application, are inadmissible 
in favor of the beneficiary,‘® unless they relate 
to a question of pedigree in issue.t® But evidence 
of statements made by insured to the society’s 
medical examiner as to his previous affliction with 
muscular rheumatism is admissible to show that he 
did not make any misrepresentation when he de- 
nied ever having acute or inflammatory rheuma- 
tism.?° 

' [§ 273] bb. By Beneficiary. Admissions by the 
beneficiary showing his knowledge as to the cause 
of insured’s death are admissible to show the falsity 
of statements in the application.** 

Proofs of loss voluntarily submitted to the so- 
ciety by the beneficiary are admissible against him 
as evidence of false representations made by in- 
sured in the application.?? 

[§ 274] (4) Estoppel and Waiver?*—(a) In Gen- 
eral, Any competent evidence is admissible which 
tends to prove or disprove waiver or estoppel on 
the part of the society precluding it from assert- 


ing an avoidance or forfeiture of the certificate.?*. 


This rule applies to waiver or estoppel affecting 
the right to avoid the contract for false represen- 
tations by insured in his application for insurance,”° 
as in respect of health;?* for breach of promissory 


rights of Mrs. Shields as a _ benefi- 
ciary depended entirely upon Dr. 
Shields retaining his membership in 
the association. He could have with- 
drawn from the association at any 
time he saw proper thereby forfeit- 


ing his right to benefits and have 


thus defeated the right of his wife 
to the insurance. In other words, 
Dr. Shields controlled entirely the 
disposition of any benefits he might 
be entitled to under the laws of the 
association, and so was really the 
only party in interest. This being 
so, there does not seem to us any 
good reason why the general rule 
that admissions or declarations of 
a party dre admissible against him- 
self should not be applied in a con- 
test between the association and 
‘some person who, by the mere op- 
‘tion or grace of the member, hap- 
‘pens to be the beneficiary for the 
time being. Bacon on Benefit So- 
eieties, Third Edition, Col. 2, Sec. 
460.” Knights of Maccabees of 
‘World v. Shields, 156 Ky. 270, 278, 
160 SW 1043, 49 LRANS 853. 

{a] Ordinary life insurance rule 
compared.—(1) “In Niblack on Benefit 
Societies, 2nd Ed., sec. 325, while 
it is conceded that such statements 
are not admissible in ordinary life in- 
surance, where a_ vested interest 
passes to the beneficiary and the as- 
sured ceases to be a party in inter- 
est, the rule as to mutual benefit so- 
cieties like the one here involved, 
where the assured may change the 
beneficiary, is thus stated. ‘But in 
contracts of mutual benefit insur- 
ance where the contract is between 
the society and the member, where 
the beneficiary has only an expec- 
tant interest, and. the member in- 
sured has full power and dominion 
over the contract until the moment 
of his death, it has been held that 
ithe reason for the rule in ordinary 
‘insurance does not exist, and that 
‘there is no escape from the conclu- 
sion that, since the beneficiary has 
no vested interest in the contract, 
‘the member must have dominion over 
it, and that his declarations are ad- 
missible against the beneficiary just 
jas they would be against his legal 
irepresentatives.’ ”’ Lundholm v. 


{ 


Mystic Workers of World, 164 Ill. 
A. 472, 475. -.(2) “In cases of ‘old 
line’ insurance, where the contract is 
between the company and the bene- 
ficiary, to whom a vested interest in 
the insurance passes upon the issu- 
ance of the policy, admissions or 
declarations of the insured, made 
either before or after the insurance 
is effected, are held by most courts 
inadmissible against the beneficiaries. 
. .. While the courts are not in full 
accord on that subject, they are 
practically uniform in admitting the 
evidence in cases like that at bar, 
where the contract of insurance is 
between the company and the mem- 
ber, the beneficiary having only an 
expectant interest. This situation is 
present in all benefit societies of the 
character of defendant, where the 
beneficiary may be changed at any 
time during the life of the insured.” 
Taylor v. Grand Lodge A. O. U. W., 
101 Minn. 72, 75, 111 NW 919, 118 
ie 606, 11 LRANS 92, 11 AnnCas 


12. Tessmann v, Supreme Com- 
mandery U. F., 103 Mich. 185, 61 NW 
261; Fraternal Mutual L. Ins. Co. 
v. Applegate, 7 Oh. St, 292. 

13. Johnson v. Fraternal Reserve 
Assoc., 186 Wis; 528,¢117 NW 1019. 
And see cases infra note 14. 

14. Terwilliger v. Supreme Coun- 
ceil R. A.,. 49 Hun 805,°2 NYS. 144; 
Daley v. Brotherhood of R. Train- 
men, 7 OHNPNS 238 [dist Foxhever 
v. Order of Red Cross, 2 Oh. Cir, Ct. 
N. S.. 394, 24 Oh. Cir. Ct. 56 (where 
the declarations were explanatory of 
insured’s conduct in ‘acquiescing in 
his expulsion, and were competent 
as part of the res geste of such 
acquiescence, which was a relevant 
fact)]; McGinty v. Brotherhood of R, 
Trainmen, 166 Wis. 838, 164 NW 249. 
And see Csizik v. Verhovay Sick Ben. 
Assoc., 60 Pa. Super. 466 (holding 
that, where the application stated 
that applicant was in good health, 
evidence of his subsequent declara- 
tion to the contrary was properly 
excluded where the offer of proof 
did not fix with reasonable certainty 
the time when such declarations were 


made). 
[a] Declarations made pzrior to 


the application and so remote as to 
be disconnected with any act or fact 
showing the then condition of in- 
sured’s health are incompetent as 
against the beneficiary to contradict 
statements made in the application. 
Terwilliger v. Supreme Council R. A., 
49 Hun 305, 2 NYS 144; Grossman 
v. Supreme Lodge K. & L. H., 6 NYS 
821; Rawson v. Milwaukee Mut. L. 
Ins. Co., 115 Wis. 641, 92 NW 378; 
McGowan v. Supreme Court I. O. 
F.,:104 Wis. 173, 80 NW 603. 

15. Grossman y.. Supreme Lodge 
Kie& Ty And sSilv. Supie die: 6 Nas 


821. 

Head Camp Pacific Jurisdic- 
tion W. O. W. v. Loeher, 17 Colo. 
A,, 247, 68, P1436. 

17. McKnelly v. Brotherhood of 
American Yeomen, 160 Wis. 514, 152 
NW 169. 

18. Tuite v. Supreme Forest W. 
C., 198 Mo. A. 619, 187, SW 137. 

19. Tuite v. Supreme Forest W. 
GC. supra. 

20. National Council K. & L, S. 
v. Sealey, (Tex. Civ. A.) 162 SW 455. 

21. McGinty v. Brotherhood of R, 
Trainmen, 166 Wis. 83. 164 NW 249. 

22. Supreme Lodge K. P. v. Brad- 
ley, 109 SW 1178, 338.-KyL 413, 107 
SW 209, 32 KyL 743; Columbian Mut, 
L. Assur.. Soe. v. Harrington, 139 
Miss. 826, 104 S 297; Beard v. Royal 
Neighbors of America, 53 Or. 102, 99 
P 83, 19 LRANS 798, 17 AnnCas 1199. 

Proofs of loss as evidence of cause 


HES death or disability see infra § 
3 Generally see supra §§ 110-— 
24. See cases infra this section; 


and § 275. ! 

Admissibility of evidence in actions 
on insurance policies generally see 
Insurance §§ 847, 848. 

25. See infra text and note 26, 

26. Lyon yv. United Moderns, 148 
Cal. 470, 83 P. 804, 113 AmSR 291, 
4 LRANS 247, 7 AnnCas 672; Knights 
& Ladies of Security v. Shepherd, 
(Tex. Civ. A.) 221 SW 696. 

[a] Evidence held admissible.— 
(1) Where the application showed 
that the member had answered “no” 
to the question as to whether he 
had pleurisy, evidence was admis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 274-275] 


warranty or condition subsequent,?7 as in respect 
of occupation ;** for nonpayment of dues or assess- 
ments;*® or for failure to bring suit within the 
Evidence that the 
society customarily and knowingly accepted persons 
not in good health is admissible to show waiver of 


time specified in the contract.°° 


a condition as to good health.?4 


Incorrect answers inserted by agent. 
based on the insertion by the society’s agent of 
false answers in the application®? may be shown 
Where plaintiff de- 
nies that answers, admittedly false, were made by 
applicant, oral testimony of persons present when 
the application was made that they did not hear 
such questions asked of applicant and did not think 
that the application was read over by him before he 
signed it was admissible;*4 and other applicants 
may testify as to the manner in which their appli- 
cations were taken, for the purpose of throwing 
light on the manner in which the application of de- 


by any competent evidence. 


sible that all the medical examiner 
asked ‘the member at the time of 
his examination for membership as 
to disease was whether he had ever 
been sick, and that the member an- 
swered that he had had smallpox, 
typhoid fever, the “grippe,’ and a 
slight attack of pleurisy. Lyon v. 
United Moderns, 148 Cal. 470, 83 P 
804, 113 AmSR 291, 4 LRANS 247, 
7 AnnCas 672. (2) In an action on 
a certificate issued to plaintiff's wife 
whereon liability was 
cause of misrepresentations by in- 
sured as to the state of her health, 
it was not error to admit testimony 
by defendant’s insurance solicitor 
that he had advised the medical ex- 
aminer of an operation performed 
upon insured for appendicitis and 
also for abdominal wall adhesions. 
Knights & Ladies of Security v. 
BE ceeerd, (Tex. Civ. <A.) 221 SW 
696. 


27. See infra text and note 28. 

28. Zeman v. North American Un- 
ion, 263 Ill. 304, 105 NE 22 [aff 181 
Ill, A. 551]; Thomas v. Modern Wood- 
men of America, 218 Mo. A. 10, 260 


SW 552; Tucker v. Supreme Tent 
K. M. W., 123 App. Div. 223, 108 
NYS 279. 


[a] Evidence held admissible.— 
To show a waiver by the order of a 
by-law prohibiting members from 
engaging in the manufacture or sale 
of intoxicating liquors. Zeman_ v. 
North American Union, 263 Ill. 304, 
105, “NEX 22° faff 181 Tl. A, 651]; 
Tucker v. Supreme Tent K. M. W., 
223, -App. Div. 2238, 108 NYS 279. 

[b] Evidence held inadmissible. 
Thomas v. Modern Woodmen_ of 
America, 218 Mo. A. 10, 260 SW 552. 

29. See infra § 275. 

30. Dolan v. Royal Neighbors of 
America, 123 Mo. A. 147, 100 SW 498. 

81. Home Circle Soc. No. 1 Vv. 
Shelton, (Tex. Civ. A.) 81 SW 84. 

Custom affecting right to avoid 
contract for breach of conditions gen- 
erally see supra § 122. 

32. See supra § 118. 

33. Modern Woodmen of America 
v. Head, 209 Ala. 420, 96 S 219; Jep- 
son y. Central Business Men’s As- 
soc., 168 Minn. 19, 209 NW _ 487; 
Floyd v. Modern Woodmen of Amer- 
ica, 166 Mo. A. 166, 148 SW 178; 
Soroko vy. Woodmen of World, 76 
Pa. Super. 328. 

[a] ‘Thus, where the only defense 
was that plaintiff's decedent, in his 
application for membership, had mis- 
represented his occupation, it was 
not error to admit evidence that the 
applicant could not read or write 
English, and had truthfully stated 
his occupation, but that the agent 
of the association had- not properly 
filled the blanks of the application. 
Soroko v. Woodmen of World, 76 Pa. 
Super. 328. 


denied be- 
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ments.°° 


Hstoppel 


assessments.°? 


34. Moreland vy. National Council 
So ybamAs, lhe sami TS is Oke Pro. 

35. Moreland v. National Council 
S. B. A., supra. 

36. Admissibility of evidence in 
actions on insurance policies gener- 
ally see Insurance § 847. 

Ground for forfeiture see supra 
§§ 88-98. 

37. U. S.—Supreme Lodge K. P. 
v. Kalinska, 57 Fed. 348, 6 CCA 373 
[aff 1638 U. S. 289, 16 SCt 1047, 41 
L.- ed.,.163 ]. 

Ala.—United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354. 

Ill—Jones v. Supreme Lodge K. 
H., 236 Ill. 113, 86 NE 191, 127 Am 
SR 277. 

- Minn.—Reiter v. National Council 
K. & L. S., 1381 Minn, 82, 154 NW 
665. 

Mo.—Hotchkiss v. Supreme Lodge 
K. P., 178 Mo. A. 137, 165 SW 1120. 

N. H.—Salvail v. Catholic Order of 
Foresters, 70 N. H. 635, 50 A 100. 

Tex.—Homesteaders’ Life Assoc. 
v. Holden, (Civ. A.) 288 SW 242. 

[a] Evidence held admissible.— 
(1) Evidence that a creditor of in- 
sured sent a check to the society for 
the last assessment, after insured’s 
death, which the society returned 
only after hearing of the death, was 
admissible, not to show a new con- 
tractual relation between insured or 
his beneficiaries and the society, but 
to show that the society did not at 
that time regard the certificate as 
having been forfeited. Jones v. Su- 
preme Lodge K. H., 236 Ill, 113, 86 
NE 191, 127 AmSR . 277. (2) An 
agreement by the local lodge to pay 
the dues upon an insurance certifi- 
cate for a member, as authorized by 
the by-laws, is admissible in evi- 
dence against the Supreme Lodge. 
Hotchkiss v. Supreme Lodge K, P., 
178 Mo. A, 1387, 165 SW 1120. (3) 
In an action defended on the ground 
of forfeiture for nonpayment of pre- 
miums, evidence of the retention of 
back premiums paid after actual no- 
tice of insured’s ill health when pay- 
ing them was admissible upon the as- 
sociation’s intention in originally re- 
ceiving the premiums. Keys v. Na- 
tional Council K. & L. S., 174 Mo, A. 
671, 161 SW 345. (4) Evidence tend- 
ing to show that the by-laws under 
which he was suspended had been 
habitually disregarded, and that de- 
ceased had been assured by defend- 
ant’s officers, on paying his arrears, 
that such payment would restore him 
to membership, is admissible as 
tending to prove that the by-law had 
been waived or suspended, so that it 
was no part of the contract sued on. 
Salvail v. Catholic Order of Fores- 
tersy- 70" Nivel, .1635)_ 50: “Ad: £00%". (5) 
A letter promising the member fur- 
ther notice of increased premium is 
admissible as evidence of estoppel 
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ceased was prepared and signed.?5 

[§ 275] (b) Nonpayment of Dues and Assess- 
On the question of waiver or estoppel 
affecting the right to declare a forfeiture for non- 
payment of dues and assessments any competent 
evidence which tends to prove*’ or disprove*®® that 
fact is admissible. 
by officers of the society after he became a mem- 
ber, but without authority from the society, are not 
admissible to ‘show waiver of timely payment of 
So a letter to plaintiff from an offi- 
eer of the society, containing no promise to pay the 
benefit, and amounting only to an acknowledgment 
that the society was endeavoring to arrange a set- 
tlement, is irrelevant.?° 

Custom or usage.‘ 
receive dues and assessments after the time they 
are due and payable is admissible to show waiver 
of prompt payment, if the custom is general anja 
was known to, and relied on, by insured.*? 


Statements made to insured 


Evidence of a custom to 


On the 


to assert forfeiture. Homesteaders’ 
Life Assoc. v. Holden, (Tex. Civ. A.) 
288 SW 242. (6) Other cases ‘in 
which evidence of waiver or estoppel 
was held admissible. Locomotive 
Engineers’ Mut. L., etc., Ins. Assoc. 
v. Hughes, 202 Ala. 466, 80 S 850; 
Kozlack v, Polish Nat. Alliance, 145 
Minn. 247, 176 NW 911; Reiter v. 
National Council K. & L. S., 131 Minn. 
82, 154 NW 665. 5 

[b] Knowledge of society.—(1) 
Where the association claimed that 
dues were accepted without knowl- 
edge that insured was then sick, and 
that they were tendered back upon 
learning that fact, and the local treas- 
urer did not testify definitely as to 
when he received the payments from 
insured, a question as to what day 
he received the money was proper. 
United Order of Golden Cross v. 
Hooser, 160 Ala. 334, 49 S 354. (2) 
In an action on a certificate de- 
fended on the ground of forfeiture 
by nonpayment of back premiums un- 
til insured was ill, evidence that in- 
sured’s neighbors knew that she was 
sick was not admissible to show that 
the company had actual knowledge 
of her sickness. Keys v. National 
Council K. & L. S., 174 Mo. A. 671, 
161 SW 3465. 

[ec] Record of a decision of board 
of control cannot be excluded on the 
ground that the decision was res 
inter alios acta, where the decision 
was a rule established by a com- 
petent authority, and was of equal 
validity with the original enactment 
which it construed or modified, Su- 
preme Lodge K. P. v. Kalinski, 57 
Fed. 348, 6 CCA 873 [aff 163 U. S. 
289, 16 SCt 1047, 41 L. ed: 163]. 

38. Sovereign Camp W. O. W. v. 
Shaw, 143 Ga. 559, 85 SE 827; Sweet- 
ser v. Odd Fellows Mut. Aid Assoc., 
117 Ind. 97, 19 NE 772, : 

[a] Evidence held admissible.— 
Evidence that a witness who paid 
overdue. assessments for another 
member of a fraternal benefit society 
did so with his own money, and that 
the society had tendered it back, is 
admissible to rebut waiver of for- 
feiture. Sovereign Camp W. O. W. 
v. Shaw, 143 Ga. 559, 85 SH 827; 

[b] Evidence held inadmissible,— 
Sweetser v. Odd Fellows Mut. Aid As- 
soc: “L07- ind: 97,19 “NB 7 22e 

39. Ellis v. Alta Friendly Soc., 
16 Pa. Super. 607. 

40. Emmons v. Hope Lodge No. 
21 I. O, O. F.,.15- Del. 187, 40 A956. 

41. As affecting right to forfeit 
contract for nonpayment of dues and 
assessments see supra §§ 123, 124. 

42. Falkinberg v. Modern Ameri- 
can Fraternal Order, 149 Ill. A, 622; 
Allen _v. National Council K. & L. S., 
102 Kan. 128, 169 P 569; Leland vy. 
Modern Samaritans, 111 Minn. 207, 
126 NW 728; Wagner v. Security 
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other hand, it has been held that evidence of the 
society’s custom to reinstate members on payment 
of defaulted assessments, as a matter of course, 
if no other charges were preferred against them, is 
inadmissible.*? So it has been held that, where’ the 
society alleges that the member had been ipso facto 
suspended for failure to make prompt payment of 
assessments, evidence of a custom of the local lodge 
to extend leniency to certain members thereof as 
to payment of assessments is incompetent.** 

[§ 276] f. Death or Disability and Cause Thereof 
—(1) Fact of Death. The rules which govern the 
admissibility of evidence to prove or disprove the 
fact of death in general,* and especially in actions 
on ordinary policies of life insurance,*® are appli- 
cable ordinarily in actions on mutual benefit cer- 
tificates.*7 

Absence or disappearance of insured. Where 
death is sought to be established under the pre- 
sumption arising from seven years’ unexplained 
absence,*® and information has been given to rela- 
tives of insured that he had been seen at a certain 
time and place, evidence of the bad reputation for 
truth and veracity of the person giving such in- 
formation is admissible to justify a failure to inves- 
tigate such eclue.*® Investigatioris made after the 
commencement of the action are competent.®° 
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*, 


Where the evidence tends to show that insured was 
of good character, was strongly attached to his fam- 
ily, and had suddenly disappeared, evidence of his 
conduct while a soldier is admissible as tending 
to show his general character.°t A by-law of the 
society providing that no lapse of time, or absence 
or disappearance of a member, without proof of ac- 
tual death, shall entitle his beneficiary to recover 
the amount of the certificate until the full term 
of the member’s expectancy of life has expired,®? 
does not necessarily exclude circumstantial evidence 
connected with such disappearance.°* 

Letters of administration issued under a stat- 
ute providing for administration of the estates 
of absentees, where the circumstances attending the 
absence are not sufficient to raise a presumption 
of death, are not competent to prove the death of 
insured.°** 

[§,277] (2) Cause of Death, and Nature and Ex- 
tent of Disability—(a) In General. Subject to the 
general rules of relevancy, materiality, and com- 
petency,°> any legal evidence is admissible on the 
issue as to the nature and extent of the accident 
or disability for which claim is made,®* or as to 
the cause of death,®’ as, for example, whether death 
occurred while the member was violating or at- 
tempting to violate the law,®® or was due to in- 


Ben. Assoc., (Mo. A.) 276 SW 81. 
But see Heffernan v. Supreme Coun- 
eil A. L. H.,' 40 Mo. A, 605 (holding 
that evidence of a custom of the 
company to induce suspended mem- 
bers to apply for reinstatement is 
inadmissible). I 

{a] Evidence held inadmissible as 
not showing existence of custom 
known to insured. Reiter v. Na- 
tional Council K. & L. S., 131 Minn. 
82, 154 NW 665. 

43. Dickinson vy. Grand Lodge A. 
O. U. W., 159 Pa. 258, 28 A 298. 

44. Neenan v. National Council 
K. & L. S., 188 Ill. A. 490. 

45. See Death §§ 20-81. 

Contingency on which benefits are 
payable see supra §§ 168-181. 

46. See Life Insurance § 430. 

47. Brotherhood of Locomotive 
Firemen, etc. v. Nash, 144 Md. 623, 
125 A 441. 

[a] Identity of dead body.—(1) 
Conversations between beneficiary 
and the chairman of the local lodge, 
relative to collection of the insurance 
following the beneficiary’s claim that 
the body was that of insured, were 
admissible, where it was chairman’s 
duty to codperate with the bene- 
ficiary in furnishing proof of death. 
Brotherhood of Locomotive Firemen, 
etc. v. Nash, 144 Md. 6238, 125 A 441. 
(2) Photographs of insured. taken 
some years before his disappearance 
were inadmissible. Brotherhood of 
Locomotive Firemen, etc. v. Nash, 
_supra. 

Admissibility of proceedings taken 
at coroner’s inquest see infra § 280. 

48, See Death §§ 5-19. 

49. Kennedy v. Modern Woodmen 
of America, 149 Ill. A. 471 [aff 243 
Tae 560, 90 NE 1084, 28 LRANS 
1 J 

50. Kennedy v. Modern Woodmen 
of America, supra. 


51. Butler v. Supreme Court I. 
O.. Ey 60: Wash. 0171; alone ah007,. 

ees Validity of provision see supra 

14. 

53. Steen v. Modern Woodmen of 


America, 218 Ill. A. 152 [aff 296 III. 
104, 129 NE 546].- 

54 Werner yv. Fraternal Bankers’ 
Reserve Soc., 172 Iowa 504, 154 NW 
773, AnnCasl1918A 1005. 

55. See Evidence §§ 89-1729. 

56. Ill.—Bond v. Grand Lodge B. 
B.. HE h65.-D1:) AS 490. 


" Ind.—Supreme Council C. B. L 


tM 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 913. 

Iowa.—Lillie v. Brotherhood of 


eM Trainmen, 114 Iowa’ 252, 86 NW 
279. 
Mass.—Noyes v. Commercial Trav- 


ellers’ Eastern Acc. Assoc., 190 Mass. 


171, 76 NE 665 
Mo.—Young v. Railway Mail As- 
soc., 126 Mo. A. 325, 103 SW 557. 


Or.—Kendall v. Travelers’ Protec- 
tive Assoc., 87 Or. 179, 169 P 751. 

[a] Evidence of facts extraneous 
to proofs of loss.—In an action on 
an accident policy, the evidence of 
the accident should not be limited 
to facts stated in the proofs fur- 
nished the association. Noyes v. 
Commercial Travellers’ Hastern Acc. 
Assoc., 190 Mass. 171, 76 NE 665. 

{[b] Evidence held admissible.— 
(1) To establish total and permanent 
disability. Bond v. Grand Lodge B. 
R. T.-165) Tl..-A. +490... (2), Incan:ae- 
tion to recover under the provision 
for total disability where there was 
evidence that plaintiff directed to 
some extent the business on his 
farm, defendant is entitled to show 
fully all that he did in that way. 
Foglesong v. Modern Brotherhood of 
America, 121 Mo. A. 548, 97 SW 240. 
(3) Where a member of a _ brother- 
hood, entitled to benefits for total 
incapacity for duty in any depart- 
ment of the train or yard service, 
sued to recover such benefits after 
his discharge from service for im- 
paired eyesight, the rules of such 
railroad as to physical examinations, 
which were the rules applied to him, 
and evidence that many other rail- 
roads required such examination, 
were admissible to make out a prima 


facie case of disability. Lillie v. 
Brotherhood of R. Trainmen, 114 
Iowa 252, 86 NW 279. (4) So evi- 


dence showing that plaintiff’s eye- 
sight was so impaired that he could 
not see signals at a reasonable dis- 
tance, or distinguish colors, is ad- 
missible, Lillie. v. Brotherhood of 
R. Trainmen, supra. 

{[c] Evidence held inadmissible.— 
(1) Supreme Council..c.  B.. Li. v: 
Grove, 176 Ind. 356, 96 NE 159, 36 
LRANS 9138. (2) In an action on an 
accident policy for injury, consisting 
of the bursting of a blood vessel in 
plaintiff's lungs by lifting a heavy 


-procuresl 


mail sack, evidence that on several 
occasions, prior to his injury, he had 
leave of absence on ac- 
count of illness, was irrelevant. 
Young v. Railway Mail Assoc., 126 
Mo. A. 325, 1083 SW 557.. (3) Where 
the laws of the association required 
the examination of a disabled mem- 
ber applying for relief by a physi- 
cian appointed by the order, and that 
the physician report as to the char- 
acter and permanency of the dis- 
ability, such report is not compe- 
tent evidence against the applicant 
in a suit to recover the benefits after 
the association has rejected his claim. 
McMahon vy. Supreme Council O. C. 
F., 54 Mo. A. 468. (4) Evidence as 
to plaintiff’s suffering and as to the 
details of surgical operations is in- 
admissible in an action on q policy 
insuring against accidents causing 
disability to transact business. Ken- 
dall v. Travelers’ Protective Assoc., 
Sk Qr. LTO 169 Po. tae 

Contingency on which benefits are 
payable see supra §§ 178, 179. 

57. Modern Brotherhood of Amer- 
ica v. Chandler, (Tex. Civ. A.) 146 


SW 626. And see cases infra note 
58 et seq. 
[a] Evidence held inadmissible.— 


Where the issue was as to whether 
a woman insured died of an abdomi- 
nal disease, evidence that about 
twenty-five per cent of the women of 
the United States have trouble down 
in the abdgminal front was inad- 
missible, Modern Brotherhood of 
America v. Chandler, (Tex. Civ, A.> 
146 SW. 626. 

Admissibility of: 

Coroner’s inquest see infra § 280. 
Proofs of loss see infra § 279. 

Contingency on which benefits are 
payable see supra §§ 169-177. 

58. Eminent Household C. W.. v. 
Blackerby, 204 Ala. 202, 85 S 528; 
Eminent Household C. W. v. Howle, 
109 Ark. 400, 160 SW 238; Knights 
of Maccabees of World v. Shields, 
156 Ky. 270, 160 SW 1043, 49 LRANS 
853; Sovereign Camp W. O. W. vy. 
McDonald, 109 Miss. 167, 68 S 74. 

[a] Evidence held admissible. — 
Where the certificate sued ‘on pro- 
vided that it should be void if in- 
sured died in consequence of an at- 
tempted violation of the law, it was 
error to exclude evidence that in- 
sured was killed while violating the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ne 


[8§ 275-277 


r' 


§§ 277-278] 


temperance®® or suicide,®° or to the act of the bene- 
ficiary,** or to some other excepted risk or cause.%? 
Where the defense is that death resulted from in- 
temperance, evidence that insured had not formerly 
been addicted to the excessive use of intoxicants 
is admissible,** and testimony of persons having 
an opportunity to observe insured’s habits that they 
had seldom seen him drunk or under the influence 
of liquor is admissible to show that he was not 
If the society defends on 
the ground that the death was caused by the bene- 
ficiary, the record of the beneficiary’s conviction 
for the murder of insured is not competent as sub- 


a habitual drinker.** 


stantive evidence of that fact.® 
Declarations and admissions. 


as admissions against interest.®® 


law by making an unlawful assault 
upon the marshal who killed him. 


“Eminent Household C. W. v. Howle, 


109 Ark. 400, 160 SW 238. 

[b] Evidence held inadmissible.— 
(1) Where insured died at the hands 
of deputy sheriffs seeking to arrest 
him, evidence as to what occurred 
petween a deputy sheriff and insured 
on a former occasion when the deputy 
arrested insured, and as to whether 
or not insured at that time was 
armed, was inadmissible, the right 
of the poet y to bie Bo PaaS Lae a 
resting insured no eing an issue 
the a Eminent Household C. W. 
vy. Blackerby, 204 Ala. 202, 85 S 528. 
(2) Where the plea that deceased 
was killed while attempting to vio- 
late the law of a sister state was in- 
terposed, evidence that deceased was 
a drinking man of an overbearing 
disposition, or had a bad reputation 
for peace and quiet, was inadmis- 
sible, Sovereign Camp W. O. W. Vv. 
Pritchett, 203 Ala. 33, 81 S 823. (3) 
Where insured was killed as the re- 
sult of a difficulty and defendant re- 
sisted a recovery on the certificate 
on the ground that insured was the 
offending party within a by-law pro- 
hibiting a recovery under such cir- 
cumstances, evidence of insured’s 
-general reputation for peace and 
quiet and that he was a violent and 
dangerous man was __ irrelevant. 
Knights of Maccabees of World v. 
Shields, 156 Ky. 270, 160 Sw_ 1043, 
49 LRANS 853 [reh den 157 Ky. 35, 
162 SW 778, 49 LRANS 860]. (4) 
An affidavit by plaintiff. made to se- 
cure a peace warrant against her 
husband was inadmissible in. evi- 
dence in an action on an _ insur- 
ance policy on her husband’s life to 
show that his death was the result 
of a violation of law. Sovereign 
Camp W. O. W. v. Purdom, 147 Ky. 
177, 148 SW 1021. (5) Where 
society defended on the theory that 
the member was killed by a third 
in self-defense, evidence of 


person I : 
the third person’s indictment, trial, 
and acquittal was inadmissible. 


Sovereign Camp W. O. W. v. McDon- 
ald, 109 Miss. 167, 68 S 74. 

59. Poland v. Supreme Tribe B. 
H., 211 Ill. A. 176; Laski v. National 
Council K. & L. S., 202 Tl. A. 127. 
See also infra text and notes 63, 64. 

[a] Evidence held admissible.— 
Laski v. Se ugeal Council K. & L. S., 
202 Ill. A, 127. 

60. See infra § 278. 

61. Lillie v. Modern Woodmen of 
America, 89 Nebr. 1, 130 NW 1004. 

62. Railway Mail Assoc. v. John- 
son, 140 Ark, 289, 215 SW 682; Hein- 
richs v. Royal Neighbors of Amer- 
ica, (Mo. A.) 292 SW 1054; Naill ‘v. 
Order of United Commercial Tray- 
elers, 108 Okl. 179, 229 P 8338. 

[a] Evidence held admissible.— 
(1) In an action on a policy, exclud- 
ing liability for murder, except .for 
the purpose of burglary or robbery, 


Material statement 
by insured as to acts which tend to show the cause 
of his death are competent in favor of the society 


the; 
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by officers of the society as to the cause of death 
are admissible in favor of plaintiff.%7 

Death certificate purporting to show of what dis- 
ease a particular person died is admissible to show 
the cause of death, when produced from public 
records kept pursuant to statute,°® although there 
is authority to the contrary.®® 

Unauthorized statements in a physician’s cer- 
tificate as to the cause of death are inadmissible 
where the cause of death is the vital issue.” 

| A report made by a committee of the society, 

upon the cause and circumstances of the death, is 
not admissible against the beneficiary.™4 


[§ 278] (b) Suicide.”* Where the defense is that 


And admissions 


where no. known motive was dis- 
closed for the killing of insured by 
direct evidence, circumstantial evi- 
dence may be introduced tending to 
supply motive, of which the jury are 
the sole judges. Naill vy. Order of 
United Commercial Travelers, 103 
Ohne 22 9. Pess33s - (2) Proof or 
numerous burglaries and robberies, 
and that the inhabitants of the town 
were terrorized, was admissible as a 
circumstance tending to show motive 
for the killing, Naill .v. Order of 
United Commercial Travelers, supra. 

[b] Death from self-inflicted abor- 
tion.— Heinrichs y. Royal Neighbors 
of America, (Mo. A.) 292 SW 1054. 

[c] Appearance of insured before 
and after death is admissible on the 
issue of whether death was caused 
by a venereal disease. Railway Mail 
Assoc. v. Johnson, 140 Ark. 289, 215 
SW 682. 

63. Poland v. Supreme Tribe B. 
Tay edge tll Ane Lio. 

64 Puls v.»Grand Lodge A. O. 
U. W., 13 N. D. 559, 102 NW 165. 

65. Lillie v. Modern Woodmen of 
America, 89 Nébr. 1, 130 NW 1004. 

66. Gill v. Modern Woodmen of 
America, 221 Ill. A. 388; Brown v. 
piyetic Workers of World, 151 Ill. A. 


Competency of admissions or dec- 
larations of insured aS against bene- 
ficiary generally see Evidence § 488. 

67. Ranta v. Supreme Tent K. M., 
97 Minn. 454, 107 NW 156. 

68 ~Woodmen of World v. May- 
nor, 209 Ala, 448, 96 S 3852; O’Kane 
v. National Council K. & L. S., 227 
Ill. A. 3869; National Council K. & 
Lia S: v.,O Brien .i112, Ti, AY 40. 

[a] Certificate from war depart- 
ment is admissible to prove the date 
and manner of insured’s' death. 
Woodmen of World v. Maynor, 209 


Ala. 443, 96 S 3852; Woodmen of 
World v. Maynor, 206 Ala. 176, 89 
S750. 


Certificate adopted by plaintiff as 
proof of death see infra § 279. 

69. Brotherhood of Painters, etc. 
v. Barton, 46 Ind. A. 160, 92 NE 64. 

Admissibility of death certificate 
to show suicide see infra § 278. 


70. Neudeck vy. Grand Lodge A. O. 
U. W., 61 Mo. A, 97. 
Certificate constituting part of 


proof of loss see infra § 279. 

71. National Union y, Thomas, 10 
Apps CDE CAO 2% 

72. Cross references: 
Admissibility of evidence to rebut 

charge that insurance was _ pro- 

cured with intent to commit sui- 

cide see supra § 271, 
Competency of: 

Coroner’s inquest see infra § 280. 

Proofs of death see infra §. 279. 
Suicide as excepted risk see supra 

§§ 171-176. a ; 

73. Ala.—Sovereign Camp W. O. 
W. v. Dennis, 17 Ala. A, 642, 87 S 
616 [eertiorari den 205 Ala. 316, 87 S 
620]; Woodmen of World v. Wright, 


the member committed suicide, any legal evidence 
is admissible which tends to throw light on the eir- 
cumstances and causes of the death,’* such as evi- 


7 Ala. A. 255, 60 S 1006. 

Ill.—Moses v. Illinois Commercial 
Men’s Assoc., 189 Ill, A. 440. ‘ 

Ind.—-Supreme Lodge K. P. y. Fos- 
ter, 26 Ind. A. 333, 59 NE 877. 

Iowa.—Tomlinson v. Sovereign 
Camp W. O. W.,-160 Iowa 472, 141 
NW _ 950; Scott v. Sovereign Camp W. 
O. W., 149 Iowa 562, 129 NW 302; 
Sutcliffe v. Iowa State Traveling 
Men’s Assoc., 119 Iowa 220, 93 NW 
90, 97 AmSR ‘298. 

Minn.—Kornig v. Western Life In- | 


Goa Co.,, 102), Minn.” 31," 112" NW, 
N. D.—Messersmith yv. Supreme 
podge 3 B., s81-NoD. 163 153) Ni, 
[a] Belief in theory of suicide.— 


(1) A society seeking to defeat a 
recovery on aé certificate on the 
ground of the suicide of the member 
may produce any witness knowing 
facts warranting his belief in the 
theory of suicide, and may prove 
the facts by the witness. Scott v. 
Sovereign Camp W. O. W., 149 Iowa 
562, 129 NW 302. (2) But evidence 
of a general belief on the part of 
by-standers and public officials that 
insured committed suicide, and that 
no prosecution had been instituted 
against anyone for his murder, is 
inadmissible. Scott v. Sovereign 
Camp W. . W.,: supra. 

Evidence held admissible.— 
(1) Moses v. Tllinois Commercial 
Men’s Assoc., 189 Ill, A. 440. (2} 
Where, in an action on a certificate 
naming a sister of the member as 
beneficiary, defended on the ground 
of the member committing suicide, 
the evidence showed that the member 
married shortly before his death, evi- 
dence of the husband’s declared pur- 
pose to change his beneficiary was 
admissible to show affection for his 
wife and as to whether he would com- 
mit suicide before changing the certi- 
ficate. Tomlinson v. Sovereign Camp 
W. O. W., 160 Iowa 472, 141 NW 950. 
(3) Where the evidence showed that 
insured was found in his office on a 
Sunday evening, fatally shot, and 
that some person had been in his 
office late in the afternoon, and that 
his departure had not been observed 
prior to 6:30 P. M. when a witness 
left the building, the testimony of 
a witness that on the Friday pre- 
ceding a third person had displayed 
a revolver that looked like the re- 
volver found near the member’s 
body, and the testimony of another 
witness that the third person had 
threatened to kill the member, was 
admissible, when considered together, 


to rebut the theory of suicide. Scott 
v. Sovereign Camp W. O. W., 149 
Iowa 562, 129 NW 302. (4) Where 


insured was found dead from a bul- 
let in his head, with a pistol in his 
hand, evidence as to the amount of 
money insured had shortly before his 
death and the amount found on his 
body after death was properly ré- 


328 [45 C.J.] 
dence as to the state of his mind before his death,’* 
or evidence as to his motive or lack of motive in 
regard to self-destruction.’> So evidence that in- 
sured received a policy about an hour before his 
death is admissible;7® but plaintiffs are’ entitled 
to show on rebuttal that it required persuasion 
ito induce insured to take the policy, and that he 
had several other policies that had recently lapsed.** 
Declarations of the member shortly before his death 
showing an intention to commit suicide are compe- 
tent.7® And evidence of a previous attempt to 
commit suicide is admissible to show that insured 
committed suicide, as he threatened in a letter writ- 
ten at the time of his disappearance.’® Where the 
defense is suicide and plaintiff introduces evidence 
to show that insured had suffered severely from an 
organic disease from a time prior to his application 
for the certificate, it was competent for the society 
to put in evidence the application, wherein insured 
stated that he was in good health and had no dis- 
ease which would tend to shorten his life.*° 

Death certificate.8! A statute making a death cer- 
tificate made by the attending physician or coroner 
prima facie evidence of the facts therein stated 
has been held applicable only to questions involving 
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public rights and public health, and a certified copy 
of such certificate is not admissible in an action on 
a benefit certificate for the purpose of showing that 
insured committed suicide.®? 

Sanity.**? Upon the issue of the member’s sanity 
at the time he committed suicide, evidence is ad- 
missible as to his acts and conduct.®* 

[§ 279] (3) Proofs of Loss.8° The proofs of death 
are not competent evidence against the society of 
any facts stated therein in reference to the fact or 
cause of insured’s death.2* But where the by-laws 
of the society provide that, upon the death of a. 
member, the officers of the local body to which he 
belonged shall furnish proof of death upon printed 
blanks prepared for that purpose, giving their opin- 
ion as to the validity of the claim, they are thereby 
made the agents of the society for the purposes 
stated, and their declarations in the proofs of death 
are admissible against the society.87 Statements 
in the proofs of loss furnished by plaintiff ordina- 
rily are competent against him as admissions in 
respect of the cause of death,®® as that insured came 
to his death by suicide.’® So where plaintiff offers 
as proof of death a certificate from the board of 
health in which 


eived. Kornig v. Western Life In- 
een. Co., 102 Minn, 31, 112 NW 1039. 
(5) In such a case a photograph of 
the rear of the premises, showing a 
stairway from the floor of the build- 
ing on which the shooting occurred, 
was properly admitted in evidence. 
Kornig v. Western Life Indemn, (Gos 
supra. (6) Evidence tending to show 
insured’s spirits, health, and domestic 
relations just prior to his death is 

issible. 
age Tons si Ny: steay bio NW. 
989. (7) Evidence that insured had 
recently become the father of his 
first child was properly admitted. 
Messersmith v. Supreme Lodge K. P., 
supra. (8) So evidence that insured 
was successful in business and was 
a man of scholarly attainments is 
admissible. Messersmith v. Supreme 

odge K. P., supra. 

as tel Evidence held inadmissible.— 
Woodmen of World vy. Wright, 7 Ala, 
A. 255, 60 S 1006. 

74, Kerr v. Modern Woodmen of 
America, 117 Fed. 593, 54 CCA 655 
[certiorari den 193 U. 8S. 670, 24 SCt 
$53, 48 L. ed, 840]; Sovereign Camp 
WwW. O. W. v. Ward, 196 Ala. 327, 71 5 
404; Scott v. Sovereign Camp W. O. 
W., 149 Iowa 562, 129 NW 302; Mes- 
sersmith v. Supreme Lodge K. P., 31 
N. D. 163, 153 NW 989. 


[a] Evidence held admissible.—| Security, 87 Wash. 179, 
(1) On the issue whether a member] LRA1916B 816. 


committed suicide, evidence of his 
conversation over the telephone with 
his daughter shortly before his death 
to the effect that he would return 
home soon, and that there were some 
clients in his office, but that he would 
be home in time to keep an engage- 
ment, was admissible, aS bearing on 
his apparent state of mind, negativ- 
ing the theory of suicide. Scott v. 
Sovereign Camp W. O. W., 149 Iowa 
562, 129 NW 302. (2) Evidence that 
deceased was addicted to drinking 
immediately preceding his death was 
competent in connection with evi- 
dence as to his efforts and purpose 
to abstain therefrom. Sovereign 
Camp W. O. W. v. Ward, 196 Ala. 
827, 71_S 404. 

75. U. S.—National Union y. Fitz- 
patrick, 133 Fed. 694, 66 CCA 524. 

Ala.—Sovereign Camp W, O. W. v. 
Dennis, 17 Ala. A. 642, 87 S 616 [cer- 
tiorari den 205 Ala. 316, 87 S 6201. 
' Til—Rumbold v. Supreme Council 
R. lL, 206 Ill. 518, 69 NE 590 [rev 
103 Ill. A. 596], 

Life 


Minn.—Kornig v. Western 


aeeghe Co., 102 Minn. 31, 112 NW 

Wis.—Rohloff vy. Aid Assoc. for 
Lutherans, 130 Wis. 61, 109 NW 989. 

[a] Evidence held admissible.—It 
is competent, on the issue of sui- 
cide, for defendant to show that at 
the time of insured’s death he was 
short in his account with a church, 
of which he was financial secretary. 
Rohloff v. Aid Assoc. for Lutherans, 


Messersmith v. Supreme [130 Wis. 61, 109 NW 989. 


[b] The entire absence of motive, 
adequate or inadequate, inciting to 
self-destruction may be considered 
in determining whethér an insurance 
company has sustained the burden 
of proof of suicide in defense to an 
action on an insurance policy. Kor- 
nig v. Western Life Indemn. Co., 102 
Minn. 31, 112 NW 1039. 


76. Jennings v. Sovereign Camp 
W. O. W., (Tex. Civ. A.) 296 SW 961. 

77. Jennings v. Sovereign Camp 
W. O. W., supra. 

78. Kerr y. Modern Woodmen of 
America, 117 Fed. 5938, 54 CCA 655 


[certiorari den 193 U. S. 670, 24 SCt 
853, 48 L. ed. 840]; Sovereign Camp 
W. O. W. v. Dennis, 17 Ala. A, 642, 
87 S 616 [certiorari den 205 Ala. 316, 
87 S 620]; Smith v. National Ben. 
Soc., 123 N. Y. 85, 25 NE 197, 9 LRA 
616; Klein y. Knights & Ladies of 
151 P 241), 


79. Benjamin v. District Grand 
Lodge No. 4 I. 0. B. B., 171 Cal. 260, 
152.-P 731 
Casey v. 
GDM.) Vb1L0: 
Admissibility to show cause 
of death in general see supra § 277. 

82.. Oklahoma Aid Assoc. v. Tho- 
mas, 125 Okl. 190, 256 P 719. 

83. Effect of insanity at time of 
suicide on right of recovery see su- 
pra §§ 173, 174. 

Evidence admissible as to sanity 
or insanity generally see Insane Per- 
sons §§ 568-565. 

84 Grand Lodge I. O. M. A. vy. 
Wieting, 168 Ill, 408, 48 NB 59, 61 
AmSR 123° [aff 68 Ill. A. 125]. 

85. Cross references: 

Competency of proofs of death as ad- 
missions generally see Hvidence § 
344 notes 60, 61, 

Conelusiveness and effect of proofs 
of loss generally See supra § 186, 
Coroner’s verdict attached to proofs 
of death see infra § 280, 
86. Sovereign Camp W. O. W. v. 
Pritchett, 203 Ala. 33, 81 S823; Bow- 


National Union, 3 


suicide is stated as the cause of 


Fy srs v. Anderson, 268 Mo. 1, 186 SW 
87. Hildebrand v. United Artisans, 
50 Or. 159, 91 P 542; Patterson v. 
Micra Artisans, 43 Or. 333, 72 P 
oO. 
88.. Ida.—Rasicot v. Royal Neigh- 
bors of America, 18 Ida. 85, 108 P 
at 138 AmSR 180, 29 LRANS 


Ill.—Gill_v. Modern Woodmen of 
America, 221 Ill. A. 388; Coulter v. 
Travelers’ Protective Assoc., 144 Ill. 
A. 255; Modern Woodmen of America 
v. Davis, 84 Ill. A. 439 [aff 184 Tll. 
236, 56 NE 300]. 

Iowa.—Melton v. Royal Highland- 
ers, 194 Iowa 352, 189 NW TOTS, 
Michalek v. Modern Brotherhood of 
America, 179 Iowa 33, 161 NW 125. 

Kan.—Modern Woodmen of Amer- 
ica v. Von Wald, 6 Kan. A. 231, 49 
P 782. 

Mo.—Whiteside v. Court of Honor,- 
(A.) 231 SW 1026; Queatham v. 
Modern Woodmen of America, 148 
Mo. A. 33, 127 SW 651. 

Mont.—Schwanekamp y. Modern 
Woodmen of America, 44 Mont. 526, 
120 P 806. 

Nebr.—Modern Woodmen of Amer- 
Sia v. Kozak, 63 Nebr. 146, 88 NW 

N. Y.—Buffalo Loan, ete., Co. v. 
Knights Templar, etc., Mut. Aid As- 
soc., 126 N. Y. 450, 27 NE 942, 27 
AmSR 839; Lund v. Masonic Life 
Assoc 81 Hun.287, 30 NYS 775. 

Or.—Beard y. Royal Neighbors of 
America, 53) Or. 1) 102/209 imp 83, 19 
LRANS 798, 17 AnnCas 1199, 

[a] In Texas it has been held 
that proofs of death furnished under 
the terms of the policy and consist- 
ing of the certificates of plaintiff, 
the attending physician, and the 
coroner, are inadmissible on behalf 
of insurer as evidence of the cause of 
insured’s death, in the absence of a 
condition in the policy that they 
should be evidence of that fact in 
behalf of insurer. Brotherhood of 
American Yeomen v. Hickey, (Civ. 
A.) 191 SW 1622 

89. Ferrero v. National Council 
K, & L. S., 309 Tl. 476, 141 NE 130; 
Anderson y. Royal Highlanders, 195 
Towa 1252, 193 NW 640; Michalek vy. 
Modern Brotherhood of America, 179 
Iowa 33, 161 NW 125; Messersmith y. 
Supreme Lodge K. P., 31 N. D. 1638, 
153 NW 989; Hartin v. Sovereign 
Pat WHOUW EI E24 SSO 7897% 1175S5 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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death, such statement is competent against plain- 
tiff as an admission that insured committed sui- 
cide.°° But proofs of loss made at the instance of 
the local lodge to which insured belonged, or made 
by an agent of the society without being subscribed 
by plaintiff,°? are inadmissible against plaintiff. So 
a document purporting to be proof of death sub- 
mitted to insurer on behalf of insured’s father by 
the local council, and with which plaintiff was in no 
way connected, is properly excluded.9? And _ affi- 
davits of third persons constituting the proofs of 
loss are incompetent as substantive evidence either 
for or against plaintiff,°* although they may be used 
for purposes of impeachment if any affiant has 
testified to facts inconsistent therewith.®> However, 
it has been held that statements in the proofs of 
loss, although made by a third person, neverthe- 
less are admissible against plaintiffs’ beneficiaries 
where the proofs were made on behalf of them all, 
and, no other proofs having been made, the right 
of plaintiffs to recover depends on them.% 
Certificate or statement of physician as to the 
cause of death is competent evidence against plain- 
tiff when made a part of the proofs of death.” But 
where the attending physician made statements in 
the proofs of death beyond those necessary to estab- 
lish death, and gave information obtained in his 
professional capacity as to the state of insured’s 
health several months prior to his death, such state- 
ments were not competent as admissions of the 
beneficiary made in connection with his proofs of 
death.°* Where defendant contended that the 
proofs of loss were insufficient and called for fur- 
ther proofs, in compliance with which the affidavit 
of the attending physician was furnished, showing 
that insured came to his death wholly as the result 
of an accident within the terms of the contract, and 
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defendant offered the proofs-of loss, except such 


affidavit, it was held that plaintiff was entitled to 
put the affidavit in evidence.®® 

A newspaper article as to the cause and circum- 
stances of insured’s death is not. properly a part 
of the proofs of death, although accompanying 
them, and is not admissible in evidence.* 

[§ 280] (4) Coroner’s Inquest.2’ In some juris- 
dictions it has been held that the verdict of the 
coroner’s jury is competent to prove the cause of 
insured’s death,? but that the testimony of wit- 
nesses at the inquest is not competent,+ except for 
the purpose of contradiction.> In other jurisdic- 
tions it has been held that, while the coroner’s 
verdict is competent as a part of the proof of the 
fact of death,® neither the verdict nor the evidence 
taken at the inquest is admissible to show the cause 
of death,’ such as to show that insured came to 
his death by suicide,® unless it is rendered admissi- 
ble by the terms of the contract,? or is attached 
to the proofs of death.1° Some authorities have 
held that, although the society’s by-laws require the 
transcript of the proceedings at the coroner’s in- 
quest to accompany the proofs of death, such tran- 
script is not admissible, either as independent evi- 
dence of the facts disclosed, or as an admission 
made in connection with the proofs of death.1? In 
other cases it has been held that, while the certifi- 
cate of a coroner stating that insured committed 
suicide is incompetent,!® his testimony, based on 
his recollection of the investigation and showing 
the circumstances surrounding the death of in- 
sured, is admissible.'# 

Where no formal inquest has been held, an in- 
formal report of the coroner as to the cause of 
insured’s death is not admissible.1® 

[§ 281] 3. Weight and Sufficiency1*°—a. In Gen- 


90. Wagner v. Allemania, 71 Misc. 
448, 128 NYS 629. 

91. Hastings v. Supreme Lodge K. 
H., 3 La. A. (Orleans) 337. 
92. Cox v. Royal Tribe of Joseph, 
42 Or. 365, 71 P 73, 95 AmSR 752, 60 
LRA 620. 

93. Moran y. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

94. American. Benev. Assoc. _ Vv. 
Stough, 83 SW 126, 26 KyL 1093. 

95. American Benev. Assoc. V. 
Stough, supra. 

96. Fey v. I. O. O. F. Mutual L. 
Ins. Soc., 120 Wis. 358, 98 NW 206. 

97. Vail v. North American Union, 
191 Ill. A. 297; Lundholm v. Mystic 
Workers of World, 164 Ill. A. 472. 

98. Triple Tie Ben. Assoc, V. 
Wheatley, 76 Kan. 251, 91 P 59. 

Confidential communications to 
physicians generally see Witnesses 
[40 Cyc 2381 et seq]. . 

99. Thompson v. Loyal Protective 
Assoc., 167 Mich. 31, 132 NW 554. 

1. Gill v. Modern Woodmen of 
America, 221 Ill. A. 388. 

2. Record of coroner’s inquest as 
evidence generally see Coroners § 
34 


8. Knights Templars, etc., Life 
Indemn. Co. v. Crayton, 209 Ill. 550, 
NE 21066 [att (L100 TAY o64345 
Grand Lodge I. O. M. A. v. Wieting, 
168 Ill. 408, 48 NE 59, 61 AmSR 123 
[aff 68 Ill. A. 1257; Miles _v. Court 
of Honor, 173 Ill. A. 187; Lundholm 
y. Mystic Workers of World, 164 Til. 
A. 472; Peckham v. Modern Wood- 
men of America, 151 Ill. A. 95; Boeck 
vy. Modern Woodmen of America, 162 
Iowa 159, 143 NW 999; Metzradt v. 
Modern Brotherhood of America, 112 
Iowa 522, 84 NW 498; Supreme Lodge 
Kk, H. v. Fletcher, 78 Miss. 877, 28 S 
872, 29. S 5238. ee 


4, Knights etc., 


Templars’, 


Indemn. Co. vy. Crayton, 209 Ill. 530, 


78 NE 1066 [aff 110 Ill. A. 648]; 


Miles v. Court of Honor, 173 Ill. A. 


187. 
5. Knights Templars’, ete., Life 
Indemn. Co. v. Crayton, 209 Ill. 550, 


7 NE 1066 [aff 110 Ill. A. 648]. 

6." Supreme? ‘Councils Ri AL. vi 
Quarles, 23 Ga. A. 104, 97 SE 557; 
Queatham vy. Modern Woodmen of 
America, 148 Mo. A. 33, 127 SW 651. 

7. Ga.—Sovereign Camp W. O. W. 
v. Winn, 23 Ga, A. 760, 99 SE 319; 
Suprenie Council R. A, v. Quarles, 23 
Ga. A, 104, 97 SE 557. 

Mo.—Queatham v. Modern Wood- 
men of America, 148 Mo. A, 33, 127 
SW 651; Kane v. Supreme Tent K. 
M. W., 113 Mo. A. 104, 87 SW 547. 

Or.—Cox v. Royal Tribe of Joseph, 
42 Or. 365, 71°P 73, 95 .AmS8R 752, 
60 LRA 620. 

S. C.—Deadwyler v. Grand Lodge 
KesP4 138d Ss C.s33'o, 126; Se 437% 

Ss. D.—Chambers v. Modern Wood- 
men of America, 18 S. D, 173, 99 NW 
1107. 

8. Ga.—Sovereign Camp W. O. W. 
v. Winn, 23 Ga. A. 760, 99 SE 319. 

Ind.—Craiger v. Modern Woodmen 
of America, 40 Ind. A. 279, 80 NE 
429, 

Mo.—Kane v. Supreme Tent K. M. 
W., 113 Mo. A. 104, 87 SW 547. 

Ss. D.—Chambers v. Modern Wood- 
men of America, 18 S. D. 173, 99 NW 
1107. 

Tex.—Boehme v. Sovereign Camp 
W. O. W., 98 Tex. 376, 84 SW 422, 4 
AnnCas 1019; Boehme y. Sovereign 
Camp W. O. W., 36 Tex. Civ. A. 501, 
85 SW 444. 

9. Eminent Household C. W. v. 
Matlock, 144 Ark. 126, 221 SW 858; 


Scott'!-v. Empire State Degree of 
Honor, 204 App. Div. 530, 198 NYS 
535. 


[a] Certified copy of a coronez’s 
certificate, issued under Pub. Health 
L. art 20, giving the cause-of in- 
sured’s death as “Shock & Hemor- 


rhage following Gun Shot wound of 
left chest,’ and (secondary) ‘‘sui- 
cide,” is admissible as presumptive 
evidence that insured’s death was 
“self-inflicted or suicide,” under a 
policy providing that any death cer- 
tificate, filed by a public officer in 
pursuance of law, that insured’s 


death was self-inflicted or suicide, 
shall be presumptive evidence of 
that fact. Scott v. Empire State De- 


gree of Honor, 

198 NYS 585. 
10. U. S.—Hassencamp v. Mutual 

Ben, L. Ins. Co., 120 Fed. 475, 56 CCA 


625. 

Mo.—Whiteside v. Court of Honor, 
(A.) 231 SW 1026. 

Or.—Cox v. Royal Tribe of Joseph, 
42, Or. 866, 71 RP 73,95 AmSR 762, 
60 LRA 620. 

Ss. C.—Hartin v. Sovereign~- Camp 
Tae OL Wa, *L24) SE Co 397 WIT SB 

Wis.—Krogh v. Modern Brother- 
hood of America, 153 Wis, 397, 141 
NW 276, 45 LRANS 404; Hart v. 
Fraternal Alliance, 108 Wis. 490, 84 
NW 851. ; 

11. Allen v. Knights & Ladies of 
Security, 108 Kan. 419, 195 P 616. 

12. Allen v. Knights & Ladies of 
Security, supra. 

13. Hastings v. Supreme Lodge K. ' 
H., 3 la. A. (Orleans) 33'7; 

14 Hastings v. Supreme Lodge K. 
H., supra. 

15. Michalek v. Modern Brother- 
hood of America, 179 Iowa 33, 161 
NW 125; Supreme Council R.' A.’ vy, 
Brashears, 89 Md. 624, 43 A 866, 73 
AmSR 244; Kinney v. Brotherhood of 
American Yeomen, 15 N.-D. 21, 106 
NW 44. 

16. Actions on: 

Insurance policies generally see In- 

surance §§ 852-861. 

Life policies generally see Life In- 

surance: §§ 437—443. 


204 App. Div. 530, 
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eral. 


17. See Evidence § 1730 et seq. 

18. Modern Order of Preetorians v. 
Childs, (Ala.) 108 S 23; Modern 
Woodmen of America v. International 
Trust Co., 25 Colo. A. 26, 136 P 806. 

[a] Evidence held sufficient to 
warrant a finding that the state 
manager of the society had power to 
employ agents to write insurance 
and collect dues. Modern Order of 
Preetorians v. Childs, (Ala.) 108 S 
2 


{b] Evidence held insufficient to 
show that one who solicited insured’s 
application and forwarded it to the 
general offices had authority to or- 
ganize a local society, or to do more 
than to select the examining physi- 
cian and solicit and forward applica- 
tions. Modern Woodmen of America 
v. International Trust Co., 25 Colo. 
A. 26, 186 P 806. 

19. Waterstrow v. National Amer- 
icans, 183 Ill. A. 82; Lucas v. Broth- 
erhood of American Yeomen, 105 
Kan. 700, 185 P 901; Norwood v. 
Grand Lodge of Masons, 179 N. C. 
441, 102 SE 749. 

[a] Evidence held sufficient: (1) 
To sustain a verdict for plaintiff in 
an action upon a fraternal insur- 
ance certificate, wherein defendant 
pleaded a settlement and release be- 
fore action was brought. Lucas v. 
Brotherhood of American Yeomen, 
L105 Kan: 7700, 185.) P .901. (2) To 
sustain allegations that the presid- 
ing officer of the subordinate lodge 
fraudulently represented to plain- 
tiff that the association refused to 
pay the full amount, when in fact 
he had orders for full payment in 
his possession at the time. Nor- 
wood v. Grand Lodge of Masons, 179 
N. ©. 441, 102 SE 749. (3) To show 
that a written release of all claims 
against the society was procured by 
fraud. Waterstrow v. National 
Americans, 183 Ill. A. 82. 

20. Ark.—North American Union 
He Menason, 142 Ark. 378, 219 SW 
76 


Fla.—Sovereign Camp W. O. W, v. 
Hodges, 72 Fla. 467, 73 S 347. 

Tll.— Davis v. Bast St. Louis Lodge 
No. 4.1450, M.,) 197; Ill. A. 26. 

Ind,—Sovereign Camp W. O. W. v. 
Cox, 40 Ind. A. 266, 78 NE 683, 80 


NE _ 850, 
Kan.—Ray v. Ancient Order of 
United Workmen, 122 Kan. 242, 251 


P 1079. 
os Republic, 122 Minn. 118, 142 NW 
1 


Miss.—Fraternal Aid Union  v. 
Whitehead, 125 Miss. 153, 87 S 458. 

Mo. —Kroge v. Modern Brotherhood 
ore America, 126 Mo. A, 6938, 105 SW 
6 

Nebr.—Wirtele v. Grand Lodge A. 
O. U. W., 111 Nebr. 302, 196 NW 
510. 

N. Y.—Redmond y. Industrial Ben. 
Assoc., 150 N. Y. 167, 44 NE 769; 
Meyerson v. U. S. Grand Lodge I. O. 
S. B., 154 NYS. 932, 

Okl.—Knights & Daughters of 
Tabor & Jurisdiction v. Chestnut, 82 
Okl. 192, 200 P 148. 

Or.—Squires v. Modern Brother- 
hood of America, 68 Or, 3386, 135 P 
774. 

Tex.—Fort Worth Mut. Benev. As- 
soc. v. Guire, (Civ. A.) 292 SW 910. 

Wash.—Schon v. Modern Woodmen 
of America, 51 Wash, 482, 99 P 25, 

[a] Evidence held sufficient: (1) 
To sustain a verdict for plaintiff. 
Sovereign Camp W. O. W. vy. Hodges, 
72-Fla. 467, 73 S 347; Sandor v. Ver- 
hovey Aid Assoc., 199 Ill, A. 199; 
Sovereign Camp W. O. W. v. Cox, 40 


General rules governing the weight and suffi- 
ciency of the evidence” are applicable in actions 
on mutual benefit certificates in determining the 
sufficiency of the evidence to sustain the verdict 
or findings in respect of the authority of the so- 
ciety’s agents,1§ the payment of benefits or release 
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death.?? 
Ind. A. 266, 78 NE 683, 80 NE 
850, (A,) 76 NE 888; Ray v. An- 


cient Order of United "Workmen, 122 
Kan. 242, 251 P 1079; Fraternal, Aid 
Union y. Whitehead, 125 Miss. 153, 
ai S 4538; ‘Wirtele v. Grand Lodge A. 


U. W., 111 Nebr. 302, 196 NW 
5 510: Redmond vy. Industrial Ben. As- 
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Knights & Daughters of Tabor & 
Jurisdiction v. Chestnut, 82 Okl. 
192, 200 P 148; Squires v. Modern 
Brotherhood of America, 68 Or. 336, 
135 P 774; Frank v. Switchmen’s 
Union of North America, 87 Wash. 
634, 152 Pi 5612; Schon v. Modern 
Woodmen of America, 51 Wash, 482, 
99 P 25. (2) To sustain a judgment 
against a society for the maximum 
amount of three certificates of insur- 
ance issued by it. Fort Worth Mut. 
Benev. Assoc. v. Guire, (Tex. Civ. 
A.) 292 SW 910. (3) To-show that 
insured was ‘financially dependent” 
on the lodge for such expenses with- 
in the meaning of that term as used 
in the by-laws of the order. Davis 
v. East St. Louis Lodge No. 4 L. O. 
M., 197 Ill. A. 25. (4) To show that 
insured was a resident of Missouri 
so as to render the statutes of that 
state applicable to the construction 
of the policy, in spite of the fact that 
his, application stated that his resi- 
dence was in Kansas. Kroge v. Mod- 
ern Brotherhood of America, 126 Mo. 
A. 693, 105 SW 685. (5) To sustain a 
finding that a letter offered in evi- 
dence by defendant was not mailed 
to, or received by, the member. Suits 
v. Order of United Commercial Trav- 
elers, 139 Minn. 246, 166 NW 222, Ann 
Cas1918E 508. (6) To sustain a find- 
ing that the claim was disallowed 
before bringing of the action. Carey 
v. Switchmen’s Union of North Amer- 
ica, 98 Minn. 28, 107 NW 129. (7) To 
show illegal refusal to transfer in- 
sured to another class on account OF 
age. Supreme Lodge K. P. W. 
Sourwine, 15 Ind. A, 489, 44 NE 315, 
(8) To Show the member's acqui- 
escence in a reduction of the amount 
payable. Smith v. Supreme Council 
A. L. H., 94 App. Div. 357, 88 NYS 44. 
(9) To prove that defendant had 
adopted the medical examination of a 
society which it had taken over on a 
merger. North American Union v. 
Johnson, 142 Ark. 378, 219 SW 769. 
(10) To show that the premium paid 
was such as to authorize recovery 
for the full amount of the certificate, 
although insured was several years 
older than he purported to be in the 
application for membership. Sov- 
ereign Camp W. O. W. v. Ray, (Tex. 
Civ. A.) 262 SW 819. 

[b] Evidence held insufficient: 
(1) To sustain a verdict for plaintiff. 
Wajczeliunas v. St. Peter’s Luthuan- 
ian Soc., 146 App. Div. 574, 131 Nes 
150; Sovereign Camp W. Yey Ww. 
Harmon, (Tex, Civ. A.) 246 SW 704. 
(2) To sustain a verdict for defend- 
ant. Strand v. Loyal Americans of 
Republic, 122 Minn. 118, 142 NW 10. 
(3) To show that the amount of the 
certificate should be reduced. Meyer- 
son v..U. S. Grand Lodge I. O. S. B., 
151 NYS 932. (4) To show an elec- 


tion to accept an action of the society 


in scaling a _ certificate. Supreme 
Council A. L..H. v. Batte, 34 Tex. 
Civ. A. 456, 79 SW 629. 

21. Ill.—Gill v. Modern Woodmen 
of America, 221 Ill, A, 388. 

Mich.—Homann vy. Allgemeiner Ar- 
poiter. Bund, 184 Mich. 417, 151 NW 

Minn. — Hinchcliffe v. Minnesota 
Commercial Men’s Assoc., 142 Minn, 
204, 171 NW 776; Christenson v. Mad- 
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of lability therefor,!® and the various other issues 
arising in such actions.?° 

A prima facie case in fave of plaintiff’s right 
to recover ordinarily is established by the produc- 
tion of the certificate and proof of the member’s 
The certificate must be introduced in evi- 


son, 127 Minn. 225, 149 NW 288, Ann 
Cas1916C 584. 

Mo.—State v. Allen, 253 SW 1012 
[quashing certiorari Olsen v. Su- 
preme Council R. A., (A.) 237 SW. 
889]; Golding v. Modern Woodmen of 
America, 213 Mo. A, 171, 250 SW 933; 
Williams v. Modern ‘Woodmen of 
America, 204 Mo. A. 135, 221 SW ae 
Gilkey v. Sovereign Camp Ww. O. 

(A.) 178 SW 875; Keily v. Knights Ot 
Father Matthew, 179 Mo. A. 608, 162 
SW 682; Bange v. Supreme Council 
is EN 179 Mo. A. 21, 161 SW. 652; 
Cummings v. Sovereign Camp W. 
W., 170 Mo. A, 194, 155 SW 488. 

N. Y.—Robinson v. Supreme Com- 
mandery. U.''O.. G.-C.) 1% App. 7 Divs 
215, 79 NYS 013) [aff 177 Nie Y.o'664 
mem, 69 NE 1130 mem]. 

N. C.—Wilkie v. National Council 
aoa G. A, M., 147 N. C. 637, 61 SE 

[a] Other statements as to what 
constitutes prima facie case.—(1) In- 
troducing the certificate, together 
with evidence that the member is° 
dead and was in good standing at the 
time of his death. Sovereign Camp 
WwW. O. W. v. Burrell, 204 Ala. 210, 85 
S 762. (2) Production of a certifi- 
cate, together with evidence of in- 
sured’s occupation, death, and notice 
and proof of death. Sovereign Camp 
W. O. W. v.. Craft, 210 Ala. 683, 99 S 
167. (8) Introducing the certificate, 
with proof of payment of all assess- 
ments and dues, and proof of death. 
Corbin v. Mystic Workers of World, 
(Mo. A.) 226 SW 64; Castens v. Su- 
preme Lodge K. & Ta. H., 190 Mo, A. 
57, 175 SW 264. (4) Proof of the 
contract, payment of assessments, 
death of the member, and the giving 
of notice and proof thereof. Nyman 
v. Manufacturers’, etce., Life Assoc., 
182 Ill. A. 511 [rev on other grounds 
262 Ill. 300, 104 NE 653]. ° (5) Proof 
of death, presentation of the policy 
by the beneficiary, and denial of. lia- 


| bility by the society. Lyons y. Grand 


Lodge K. P., 172 N. C. 408, 90 SE 423. 
(6) Production Or, ai certificate duly 
authenticated, and evidence that in- 
sured had died, and that plaintiff was 
the person designated in the certifi- 
cate as. beneficiary. Blackman. vy. 
Woodmen of World, 184 N. C. 75, 113 
SE 565. (7) Introduction of a certifi- 
cate together with proof that plain- 
tiff was insured’s widow and the des- 
ignated beneficiary in the certificate, 
with proof of demand for payment 
of the amount called for by the cer- 
tificate, and of defendant order’s re- 
fusal to pay. Hanheide v. Supreme 
Tribe B. Hi, (Mo. A.) 2238 SW 684. 
(8) Introducing the certificate and 
proofs of death, showing who the 
beneficiaries are, ‘and proving that in- 
sured died before suit Ai begun. 
Supreme Tent K. M. W. v. Stensland, 
105 Ill. A. 267 [aff 206 nae 124, 68 NE 
1098, 99 AmSR 1387]. To same effect 
Speer v. American Stars of Equity, 
157 Ill. A. 554. (9) Introduction of 
a certificate and proof of death and 
a receipt for assessments or dues, 
as provided by the certificate up to 
the time of the death. Fraternal Aid 
Union v. Helms, 96::Okl. 125, 220 P 
915. (10) Introducing a policy, recit- 
ing payment of the first premium, 
proof of death of insured, giving of 
notice and furnishing of proofs of 
death or waiver thereof, and proof 
that plaintiff is the beneficiary in the 
policy. Hatch v. Royal League, 233 
Ill. A. 598. (11) Production of a cer- 
tificate and admission by defendant 
that death had occurred and proofs 
thereof had been furnished, and that 
the member was in good standing. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 281-282} 


dence by plaintiff to make out a prima facie ease.?? 
But where the certificate was forwarded to the 
subordinate lodge and retained on the ground of 
fraud in the application, the beneficiary may re- 
cover without producing it, no evidence of the 
fraud being given by the society.?3 

Records of society. Where the member has the 
right to change the beneficiary at his option, the 
records of the society during the life of the mem- 
ber are prima facie evidence in respect of the rights 
of the beneficiary who has no vested interest in the 
certificate.2* While it is permitted to contradict 
the records of the society or to show that they do 
not fully disclose all the proceedings which ought 
to be recorded, such proof must be so convincing 
and satisfactory as to leave no doubt that the mat- 
ter attempted to be interpolated into the records 
actually occurred.”> 

Nature and status of defendant. General rules”® 
apply in determining the sufficiency of the evidence 


to show that defendant is a fraternal society.?” 


The burden resting on defendant seeking to claim 
the benefit of a statute regulating fraternal benefit 
associations, to show that it is a fraternal asso- 


Hirsch y. U. S. Grand Lodge O. B. A., 
78 Mo. A. 358. (12) Admission by 
defendant that a certificate was is- 
sued, and proof of insured’s death 
and that plaintiff was the beneficiary. 
Gooden y. Modern Woodmen of Amer- 
ica, 194 Mo. A. 666, 189 SW 394. (13) 
Admitted facts that a certificate was 


87, 205 SW 286. 


fendant order, 
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with the statutes 
making annual reports. 
Mutual Protective League, 200 Mo. A. 
(4) To show that 
the business transacted by the de- 
an Alabama corpora- 
tion, .in Pennsylvania, was that of 
life insurance, and hence, 
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ciation and, if a foreign corporation, to prove that 
it is authorized to do business in the state as a 
fraternal order,?® is not sustained by recitals. in 
the certificate itself, or in other printed matter 
issued by the society,?® or by introducing in evi- 
dence the constitution and by-laws which, while 
showing that provision was made for some of the 
forms of a fraternal association, do not show that 
defendant is such in effect, or that it has complied 
with the statutory requirement.2° Nor is defend- 
ant shown to be a fraternal association by the fact 
that its contracts are of the character peculiar 
to such associations.34 But a prima facie case is 
made by the introduction of a license issued by 
the superintendent of insurance, or a duplicate or 
certified copy thereof, authorizing defendant to do 
business in the state as a fraternal benefit associa- 
tion.®? 

[§ 282] b. Existence, Validity, and Terms of Con- 
tract in General.** A preponderance of the evidence 
in an action on a benefit certificate is necessary to: 
establish the existence, validity, and terms of the 
original contract,** including issuance, delivery, and 
acceptance of the certificate,*> and compliance with 


Ky.—Supreme Council O. C. F. vy. 
Bailey, 55 SW 888, 24 KyL 1627. 

N. H.—Allen v. Merrimack County 
Odd Fellows’ ‘Mut. Relief Assoc.; 72 
INH 525; 2b 7A 4922: 

N. Y.—Dowdall v. Supreme Council 
C. M. B. A., 196 N. Y. 405, 89 NE 1075, 
31 LRANS 417. t 


in reference to 
Griffith v. 


under the 


issued to insured, and that he died 
while a member in good standing. 
Michalek v. Modern Brotherhood of 
America, 179 Iowa 33, 161 NW 125. 
(14) Where issuance of the certifi- 
eate is admitted, a prima facie case 
is made by proof of the death of in- 
sured. Sovereign Camp W. O. W. v. 


’ Valentine; 173 Ky. 182, 190 SW 712. 


(15) Where due issuance of the cer- 
tificate, with plaintiff as beneficiary, 
and all matters relating to proofs of 
death, etec., were conceded, and there 
was evidence that he died of pneu- 
monia. Stratman vy. Supreme Council 
CLUs (MogwA:) 195: °SWi 55. (16) 
There being no pleading denying exe- 
eution of a life certificate sued on, 
plaintiff makes out a prima facie case 
on admission in evidence of the cer- 
tificate and proof of death of insured 
and due notice thereof to insurer. 
Sovereign Camp W. O. W. v. Adams, 
204 Ala. 667, 86 S 737. 

22. Knights of Honor y. Fortson, 
78 Tex. 475, 14 SW 922. 

23. Lorscher v. Supreme Lodge 
K. H., 72 Mich. 316, 40 NW 545, 2 
LRA 206. 

24. Bagley v. Grand Lodge A. O. 
U. W., 131 Tl. 498,.22 NE 487. 

25. Hawkshaw v. Supreme Lodge 
K. H., 29 Fed. 770. 

26. See Evidence § 1730 et seq. 

27. Travelers’ Protective Assoc. v. 
Smith, 183 Ind. 59, 107 NE 283, Ann 
Cas1917E 1088; Columbian Mut. L. 
Assur. Soc. v. Harrington, 139 Miss. 
826, 104°S 297; Missey v. Supreme 
Lodge K. & L. H., 147 Mo. A. 137, 126 
SW 559: Marcus v. Heralds of Lib- 
erty, 241 Pa. 429, 88 A 678. 

[a] Evidence held sufficient: (1) 
To show that defendant was a mu- 
tual benefit society recognized under 
the law of the forum, and was not a 
foreign corporation. Columbian Mut. 
L. Assur. Soc. .v. Harrington, 139 
Miss. 826, 104 S 297. (2) To sustain 
a finding that defendant was an or- 
ganization doing business under the 
benevolent or mutual benefit plan, so 
as not to be subject to the general 
insurance laws of the state. Missey 
v. Supreme Lodge K. & L. H., 147 Mo, 
A. 137, 126 SW 559. (8) To sustain 
a finding that defendant was duly 
authorized and empowered to do busi- 


ness in the state as a fraternal beame- 


ficiary association,:and had complied 


express provisions of Act May 11, 
1881 (P. L. p 20), failure to attach 
its by-laws to the certificate sued on 
defeated its right to set up the de- 
fense of suicide. Marcus y. Heralds 
of Liberty, 241 Pa. 429, 88 A 678. 

[b] Evidence held insufficient: 
(1) To show that defendant was 
a fraternal beneficiary association. 
Stark v. National Council K. & L. S., 
(Mo. A.) 259 SW 522. (2) To show 
that defendant was a mutual assess- 
ment accident association and not a 
fraternal society. Travelers’ Protec- 
tive Assoc. v. Smith, 183 Ind. 59, 107 
NE 283, AnnCas1917E 1088. (3) An 
order of court, on a bill of inter- 
pleader by a foreign fraternal asso- 
ciation, reciting the association’s 
character as such and that it had 
complied with the laws of Missouri, 
to pay insurance to the clerk of 
court, did not supply evidence to 
show that the association had com- 
plied with the law of Missouri. Sov- 
ereign Camp W. O. W. v. Downing, 
(Mo. A.) 201 SW. 951. 

28. See supra § 254. : 

29. Harris v. Switchman’s Union 
of North America, (Mo. A.) 237 SW 
155; Sovereign Camp W. O. W. v. 
Downing, (Mo. A.) 201 SW 951; Kee- 
ton v. National Union, (Mo. A.) 182 
SW 798; Thompson y.. Royal Neigh- 
bors of America, 154 Mo, A, 109, 1383 
Sw 146; Cruwell v. National Council 
K. & L. S., 126 Mo, A. 496, 104 SW 
884; Baltzell v. Modern Woodmen of 
America, 98 Mo. A. 153, 71 SW 1071. 

30. Harris v. Switchmen’s Union 
of North America, (Mo. A.) 237 SW 
155. 

31. Schmidt v. Supreme Court U. 
O, F., 228 Mo. 675, 129 SW 653. 

32. Castens v. Fraternal Aid 
Union, (Mo. A.) 255 SW 966; Olsen 
vy. Supreme Council R. A., 205 Mo. A. 
260, 224 SW 129; Gilmore v. Modern 
Brotherhood of America, 186 Mo, A. 
445, 171 SW 629. 

33. Requisites and validity of con- 
tract see supra §§ 2-14. 

34. Zs S.—Smyth v. Supreme 
Lodge K. P., 220 Fed. 438, 137 CCA 
32 [aff 198 Fed. 967, and rev on other 
grounds 245 U. S. 594, 38 SCt 210, 62 
L. ed. 492]. 

Hi Zink: Vv. Supreme Lodge 
Knights of Pythias Ins, Dept., 217 Ill. 


Pa.—Alters v. Journeymen Brick- 
layers. Protective Assoc., 19 Pa. Su- 
per. 272. 

[a] Evidence held sufficient: (1) 
To show that deceased was admitted 
to the society as an insurance mem- 
ber as well as a social member. Su- 
preme Council O. C. F. v. Bailey, 55 
SW 888, 21 KyL 1627. (2) To show 
that the application was not rejected 
by the medical examiner. Sullivan 
vy. Industrial Ben. Assoc., 73 Hun 319, 
26 NYS 186. (3) To show notice to 
the member of an amendment of a 
by-law. Brown vy. Knights of Pro- 
tected Ark, 43 Colo. 289, 96 P 450. 
(4) To warrant a finding that insured 
acquiesced in an amendment of the 
by-laws. Allen v. Merrimack County 
Odd Fellows’ Mut. Relief Assoc., 72 
N. H. 525, 57 A 922. (5) To show 
that a provision in the constitution 
of the society had been adopted and 
approved by the supreme council, 
and that its publication was author- 
ized. Dowdall v. Supreme Council 
Cse-M. oBro As sh96% Nay. £053 S95 NUE 
1075, 31 LRANS 417. (6).To show 
that the act of insured in consenting 
to a change in the plan of insurance 
was done with conscious intent. Zink 
v. Supreme Lodge Knights of Pythias 
Ins, Dept., 217 Ill... A. 54, 

[b] Evidence held insufficient: 
(1) To show a completed contract. 
Hill v. Supreme Ruling F. M. C., 164 
Ill. A. 217, (2) To show lawful adop- 
tion of a by-law. Alters v. Journey- 
men Bricklayers Protective Assoc., 
19 Pa. Super. 272. (3) To show that 
the society falsely represented that 
a by-law had been passed scaling the 
certificate. McCloskey v. Supreme 
Council A. L. H., 109 App. Div. 309, 96 
NYS 347. : 

35. Ala.—District Grand Lodge v. 
Jones, 5 Ala. A. 867, 59 S 318. 

Cal.—Trull v. Independent Order of 
Puritans, 40 Cal. A. 479, 181, P 89. 

Ind.—Supreme Lodge K. P, v. 
Graham, 49 Ind, A. 535, 97 NE 806. 

Iowa.—Wood v. Brotherhood of 
American Yeomen, 140 Iowa 98, 117 
NW 1123. 

Nebr.—F lynn vy. Royal Neighbors 
OF en 110 Nebr. 403, 193 NW 

Tex.—Grand United Order of 0.’ F. 
v.. Morris, (Civ...A.)..298. SW 313. —. 

[a]. Evidence held sufficient: (1) 
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all other requirements essential to the validity of | contract.* 
the contract,*® or a waiver of such requirements.*” Reinsurance. 


A prima facie case of due execution of a certificate 
is made where plaintiff introduces the certificate 
in evidence and proves that the signatures of offi- 
cers of the society were affixed in the usual man- 
ner, and that it was attested by the corporate seal ;** 
but such case may be rebutted by showing that the 
‘signature of the officers of the local body were 
essential to due execution of the certificate.*® 
production of the certificate by the beneficiary is 

rima facie evidence of its due delivery,*® and of 
insured’s initiation or adoption into the society,** 
and payment of dues,#? where such initiation and 
payment are essential to the taking effect of the 


To show delivery of the policy, after 
the death cf insured, by the secretary 
of the lodge to the endowment secre- 
tary of the order. District Grand 
Lodge v. Jones, 5 Ala, A. 367, 59S 313. 
(2) To show that there was a deliv- 
ery of the certificate to insured in 
her lifetime and while she was in 
good health. Flynn y. Royal Neigh- 
bors of America, 110 Nebr, 403, 193 
NW 1760. (3) To show acceptance of 
a certificate found among the mem- 
ber’s private papers. Wood v. Broth- 
erhood of American Yeomen, 140 
Iowa 98, 117 NW 1123, 113 NW 825. 

{b] Bvidence held insufficient: (1) 
To warrant a finding that a policy 
was issued to insured as alleged. 
Grand United Order of O. F. v. Mor- 
ris) (Tex. Civ. A.) 298 Sw’ 313. (2) 
To show that the certificate was is- 
sued before the death of the alleged 
member. Supreme Lodge K.-« P. Vv. 
Graham, 49 Ind, A. 535, 97 NE 806. 
(3) To prove unconditional delivery 
of the certificate. Homesteaders’ Life 
Assoc. v. Booth, (Tex. Civ. A.) 285 
SW-889. (4) To.show acceptance of 
the certificate. Handlier v. Knights 
of Columbus, 106 Nebr. 267, 183 NW 
300. 

[c] Although name was errone- 
ously written in certificate, proof 
that a person ,paid premiums for 
many years is sufficient to justify a 
finding that the certificate was issued 
to him. Trull v. Independent Order 
of Puritans, 40 Cal. A. 479, 181 P 89. 

36. Lakka v. Modern Brotherhood 
of America, 163 Iowa 159, 143 NW 
513, 49 LRANS 902; Catholic Ladies 
of Columbia v. Butler, 19 Oh, A, 467. 
And see infra text and note 41. 

[a] Compliance with requirement 
ef submission to medical examina- 
tion cannot be conclusively presumed 
from the facts that the applicant was 
taken into the association, given 
ritualistic work, and paid all: fees 
and assessments. Catholic Ladies of 
Columbia v. Butler, 19 Oh, A. 467. 

[b] Evidence held sufficient to 
show that all preliminary require- 
ments were substantially complied 
with or waived. Lakka v. Modern 
Brotherhood of America, 163 Iowa 
159, 143 NW 513, 49 LRANS 902. 

37. Brotherhood of Locomotive 
Firemen, etc. v. Corder, 52 Ind. A. 
214, 97 NE 125; Homesteaders’ Jiife 
Assoc. v. Booth, (Tex. Civ, A.) 285 
Sw 889; Fort Worth Mut. Benev. 
Assoc. v. Miller, (Tex. Civ. A.) 280 
SW 338. 

[a] Bvidence held sufficient: (1) 
To show waiver of a requirement of 
initiation within sixty days after 
medical examiniation. Brotherhood 
of Locomotive Firemen, ete. v. Cor- 
der, 52 Ind. A. 214, 97 NE 125. (2) 
To warrant a finding of waiver of a 
provision that the certificate to be 
valid must be countersigned in ink 
by the person in whose name it was 


written. Fort Worth Mut, Benev. 
Assoc. v. Miller, (Tex. Civ, A.) 280 
SW 338. 


[b] Evidence held insufficient to 
show that the society waived, or was 


surance.** 


The 


tract.*° 


estopped to assert, noncompliance 
with conditions precedent to the com- 
mencement of liability. Homestead- 
ers’ Life Assoc. v. Booth, (Tex. Civ. 


A.) 285 SW’ 889. 
38. Sovereign Camp W. Ow. W. vy. 
210, 85 S 762, 


Burrell, 204 Ala, 
Camp W. O. W. v. 


39. Sovereign 
Burrell, supra. 

40. Blackman v. . Woodmen of 
World, 184 N.C. 75, 113 SE 565. 

41. Sovereign Camp W. O. W. v. 
Burrell, 204 Ala. 210, 85 S 762; Welch 
v. Fraternal Aid Union, 214 Mo. A. 
443, 253 SW 187; Golding v. Modern 
Woodmen of America, 213 Mo. A. 171, 
250 SW 933; Fisher v. Supreme Lodge 
K. & L. H., 190 Mo. A. 606, 176 SW 
269. See Woodmen of World v: Hall, 
104 Ark. 538, 148 SW 526, 41 LRANS 
517 (the fact that the certificate had 
been delivered and that an advance 
monthly assessment had been re- 
ceipted for was some evidence that 
insured had been obligated or initi- 
ated into the order which was essen- 
tial to the commencement of his in- 


surance). 

42. Tkatch vy. Knights & Ladies of 
Security, 264 Pa. 578, 107 A _ 890; 
Bankers’, etc., Mut. Ben. Assoc. v. 
Stapp, 77° Tex. (517, 14 “SW 1:68;) 419 
AmSR 1772. 


Nonpayment of dues as violation 
siosar Dae subsequent see infra 
43. Necessity of: 
Initiation see supra § 5. 
Prepayment of dues or 

see supra § 7. 

44. Herzog v. German Nat. L. Ins. 
Co., 185 Ill, A. 614; Witherow v. Mys- 
tic Toilers, 42 Utah 360, 130 P 58. 

[a] Evidence held sufficient to 
show that a policy was in force as a 
reinsurance of insured by defendant. 
Herzog v. German Nat. L. Ins, Co., 
185 Ill. A. 614. 

[b] Evidence held insufficient to 
show defendant’s assumption of the 
obligation sued on. Held v. Bankers 
Ins. Corp., 205 Ill. A. 585; Witherow 
“8 Mystic Toilers, 42 Utah 360, 130 P 

Reinsurance generally see supra 


assessments 


§ 205. 

45. Spande v. Western Life In- 
on Co., 61 Or, 220; 117 P 973} 122 
P 38. 

San Generally see supra §§ 189- 
200. 

47. Ga.—Sons & Daughters of Job 

v. Wilson, 4 Ga. 235, 61 SE 134. 


Ill.—Nell v. Nell, 234 Ill, A. 164. 

Miss.—United Woodmen Ben. As- 
a4 Thompson, 117 Miss, 105, 77 
SS} 5 


N. Y.—Feinman v. U. S. Grand 
mote O, B. A., 87 Misc. 327, 149 NYS 

Tex.— Most Worshipful Grand 
Lodge F. & A. M. v. Fenner, (Civ. A.) 
293 SW 641. 

Eng.—Hatley v. Liverpool Victoria 
Legal Friendly Soc., 88 L. J. K. B. 


237. 

[a] Evidence held sufficient: (1) 
To sustain a judgment for plaintiff. 
Sons & Daughters of Job v. Wilson, 


[§ 283] ¢. Persons Entitled to Benefits.*® 
right to benefits provided for in a certificate of 
mutual benefit insurance must. be established by a 
fair preponderance of the evidence.*? 
to evidence relating to the eligibility,*® designa- 


[§§ 282-283 


A preponderance of the evidence 


is necessary to establish an alleged contract of rein- 
Where plaintiff relies on a contract by 
defendant for the benefit of himself and other mem- 
bers of the society in which he was originally in-. 
sured, he should put such contract in evidence, a 
bare reference thereto in letters from defendant 
being insuffieient to show the terms of the con- 


The 


This applies 


4 Ga, A, 235, 61 SE 134; Feinman v. 
U. S. Grand Lodge O. B. A., 87 Misc. 
327, 149 NYS 862. (2) To show that 
deceased member’s widow was en- 
titled to the insurance fund. Most 
Worshipful Grand Lodge F. & A. M. 
v. Fenner, (Tex. Civ. A.) 293 SW 641. 
(3) To show a parol gift of the cer- 
tificate to the beneficiary. Nell v. 
Nell, 234 Ill. A. 164. 

{b] Evidence held insufficient to 
establish plaintiff's right to benefits. | 
Wilson v. Grand Lodge B. &.-S. L., 
19 Ga. A. 545, 91 SH 902; United 
Woodmen Ben. Assoc. v. Thompson, 
117 Miss. 105, 77 S 911; Hatley v. Liv- 
erpool Victoria Legal Friendly So- 
ciety, 88 &. J. Ke Bo 237: 

48. Ark.—Supreme Tribe B. H. v. 
Gailey, 117 Ark. 145, 173 SW 838. 

Colo.—Williams y. Modern Wood- 
beige of America, 63 Colo. 449, 167 P 

Ill.—Farrenkoph v. Holm, 237 Ill. 
94, 86 NE 702. 

Ind.—Barner v. 
gar Makers’ Union, 
124- NE 708. 

Mass.—Silberstein v. Vellerman, 
241 Mass. 80, 1384 NE 395, 

Mo.—St. Louis Police Relief Assoc. 
v. Houlehin, 200 Mo. A. 560, 207 SW 


880. 
Perkins, 194 App. 


International Ci- 
ti Inds AL 260, 


N. Y.—Reichle y. 
Div. 153, 185 NYS 806 [mod on other 
grounds 232 N. Y. 435, 134 NE 336]. 

Pa.—Bachman y. Rhoades, 74 Pa. 
Super. 281. 

Tex.—Grand Lodge A. O. U. W. v. 
oe 22 Tex. Civ. A. 106, 53 SW 

Wash.—BErickson v, Modern Wood- 
ere of America, 43 Wash. 242, 86 P 

W. Va.—Gillespie v. Modern Wood- 
men of America, 101 W. Va. 602, 133 
SE 333. 

[a] Evidence held sufficient: (1) 
To show that the designated bene- 
ficiary was ineligible. Rizzo v. Cath- 
olic Order of Foresters, 176 Ill, A. 
165 [writ of error ‘dism 274 Tll. 91, 
118 NE 104}. (2) To show that the 
widow was a member of insured’s 
family at the time of his death and 


entitled to the insurance money. 
Williams v. Modern Woodmen of 
America, 63 Colo. 449, 167 P 1178. 


(8) To show that the beneficiary was 
insured’s affianced wife. Farrenkoph 
v. Holm, 237 Ill. 94, 86 NE 702. (4) 
To establish the dependency of claim- 
ant on insured. Modern Woodmen of 
America v. O’Connor, 182 Ill, A. 562; 
Silberstein v. Vellerman, 241 Mass. 
80, 184 NE 395; St. Louis Police Re- 
lief Assoc. y. Houlehin, 200 Mo. A. 
560, 207 SW 880; Reichle v. Perkins. 
194 App. Div. 153, 185 NYS 806 [mod 
on other grounds 232 N.Y. 435, 134 
NE 336]; Bachman v. Rhoades, 74 
Pa. Super. 281; Grand Lodge A. O. 
U. W. v. Bollman, 22.Tex, Civ. A. 106, 
53 NW 829; Erickson v. Modern 
Woodmen of America, 43 Wash. 242, 
86 P 584 (only slight evidence of de- 
pendency is necessary); Gillespie v. 
Modern Woodmen of America, 101 
W. Va. 602, 133 SE 333. (5) To sus, 


For later cases, developments and'changes in the law see cumulative Annotations, same title, page and note number, : 


510. 


a 


§§ 283-284] 


tion,*® and revocation or change®® of beneficiaries, 


and the assignment of benefits.>+ 


case is made by plaintiff, named as beneficiary, by 
the introduction of the certificate in which he is 
designated as such;°? but such prima facie case is 
destroyed by evidence of the society that she was 
Evidence that plaintiff was not a 
member of insured’s family or living with him at 
the time of the latter’s death makes out a prima 


not eligible.®? 


tain a finding that claimant was not 
dependent on insured. Barner v. In- 
ternational Cigar Makers’ Union, 71 
Ind. A. 260, 124 NE 708; Modern 


“Woodmen of America vy. Patterson, 


196 Mo, A. 346,194 SW 897. (6) To 
show that the constitution and by- 
laws designated “heirs” rather than 
“beneficiaries” as the class of per- 
sons entitled to death benefits. 
Szezukowski v. Polska, 172 Ill. A. 
192. (7) To prove that insured was 
the son of claimants. Voelker v. 
Grand Lodge B. L. F., 103 Mo. A. 637, 
77 SW 999. 

[b] Evidence held insufficient: (1) 
To establish the defense of the non- 
existence of any person of any of the 
classes to whom the benefit could be 
paid. Supreme Tribe B. H. v. Gailey, 
117 Ark. 145, 173 SW 8388. (2) To 
show that insured’s relations with 
the beneficiary were immoral. Far- 
renkoph v. Holm, 237 Ill. 94, 86 NE 
702. (3) To prove plaintiff's depend- 
ancy on insured. Whiteman v. Heinz- 
man, 72 Ind. A. 385, 124 NE 405, 126 
NE 245. 

Eligibility generally see supra §§ 
135-148. 

49. Hogan y. Wallace, 166 Ill. 328, 
46 NE 1136; Thompson y. Thompson, 
100 Miss. 869, 57 S 291; Carr v. Grand 
Lodge U. B. F., (Tex. Civ. A.) 189 SW 


[a] Evidence held sufficient: (1) 
To establish the identity of the per- 
son intended as the _ beneficiary. 
Hogan vy. Wallace, 166 Ill. 328, 46 NE 
1136. (2) To show an alteration in 
the designation of the beneficiary 
after delivery of the policy. Thomp- 
aH y. Thompson, 100 Miss. 869, 57 

291. 

{b] Evidence held insufficient to 
support a finding that plaintiff was 
named: as beneficiary when deceased 


joined the lodge. Carr v. Grand 
Lodge U. B. F., (Tex. Civ. A.) 189 
Sw 510. 


Designation generally see supra §§ 
149-155. 

50. Colo.—Hill v. Groesbeck, 29 
Colo. 161, 67 P 167. : 

Tll.—Kiolbassa v. Polish Roman 
Catholic Union, 141 Ill. A. 297. 

Ind.—Heinzman v. Whiteman, 81 


Ind. A. 29, 1389 NE 329. 
Kan.—Gaston vy. Clabaugh, 106 
Kan. 160, 186 P 1023. 
Ky.—Jacob v. Jacob, 89 SW 246, 


28 KyL 327. 

Mass.—Crosby vy. Mutual Ben. L. 
Ins. Co., 221 Mass. 461, 109 NE 365. 

Mich.—Grand Lodge A. O. U. W. y. 
Brown, 160 Mich. 437, 125 NW 400. 

Minn.—Knappen v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Co., 166 
Minn. 328, 207 NW 641. 

Mo.—Wightman vy. Grand Lodge A. 
O. U.. W., 121 Mo. A. 252, 98 SW 829. 

N, J.—Supreme Council, R. A. v. 
Alexander, 86 N. J. Eq. 443, 97 A 
276, 99 A 1071. 

N. Y¥.—Stronge v. Supreme Lodge 
ibe. 11 App. Div. 87, 97 NYS: 661 
[rev on other grounds 189 N. Y. 346, 
82 NB 438, 121 AmSR 902, 12 LRANS 
1206, 12 AnnCas 941]. 

N. C.—Wooten v. Grand United 
Order O. F., 176 N. C. 52, 96 SE 654. 

Or.—United Artisans v. Cronise, 88 
Or. 602, 172 P 109, LRAI918D 1131. 

R: I.—Supreme Council C. K. A. v. 
Morrison, 16 R. I. 468, 17 A 57. ; 

Ss. C@— Frain v. Fraternal Aid 
Union. 111 S. C. 334, 97 SE 836. 

Tenn.—Alien v. Cunningham, i143 
Tenn. 11, 223 SW 450. : 

Tex.—Gardner v. Sovereign Camp 
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A prima facie 
General.®® 


Wee Oras (Give cAw ne Zee S Wyo p. 

[a] Evidence held sufficient: (1) 
To show a valid change of benefici- 
aries. Kiolbassa v. Polish Roman 
Catholic Union, 141 Ill. A. 297; Heinz- 
man v. Whiteman, 81 Ind. A. 29, 139 
NE 329; Grand Lodge A. O. U. W. v. 
Brown, 160 Mich. 437, 125 NW 400 
(mental capacity to make change); 
Knappen v. Locomotive Engineers’ 
Mut. L., etc., Ins. Co., 166 Minn. 328, 
207 NW _ 641; Stronge v. Supreme 
Lodge Kop tll App. Div. 87.97 
NYS 661 [rev on other grounds 189 
N. Y. 346, 82 NE 433, 121 AmSR 902, 
12 LRANS 1206,°12 AnnCas 941]; 
Mayer v. Equitable Reserve Fund L. 
Assoc., 49 Hun 336, 2 NYS 79; Glad- 
ding v. Gladding, 8 NYS 880; Wooten 
v. Grand United Order O. F., 176 N. C. 
52, 96 SH 654; Frain v. Fraternal Aid 
Union, 111 S. C. 334, 97 SE 836; Gard- 
ner v. Sovereign Camp W. O. W., 
(Tex. Civ. A.) 227 SW 215; Schmitt v. 
New: Braunfelser Unterstuetzungs 
Verein, 32 Tex. Civ. A. 11, 73 SW 568. 
(2) To sustain a finding that a cer- 
tificate payable “‘as directed by will” 
was not changed by the member so 
as to make it payable to his children. 
Jacob v. Jacob, 89 SW 246, 28 KyL 
327. (3) To show an agreement not 
to change the beneficiaries. Gaston 
v. Clabaugh, 106 Kan. 160, 186 P 1023. 
(4) To establish an agreement by 
which insured’s wife, the original 
beneficiary, was to pay the premiums 
and receive the benefits so as to pre- 
clude a change of beneficiary. Co- 
lumbian Circle v. Mudra, 298 Ill. 599, 
132. NE. 213, (5) To establish an 
antenuptial agreement to designate 
the promisee the beneficiary in place 
of the person originally designated. 
Hill v. Groesbeck, 29 Colo. 161, 67 P 
167. (6) To show consent of the 
original beneficiaries to. a change of 
beneficiaries. Hull vy. Hull, 204 Mich. 
530, 170 NW 642. (7) To show that 
insured was insane at the time she 
changed the beneficiary. Goyt v. 
National Council K. & L. S., 191 Ill. 
A, 186; Wightman v. Grand Lodge A. 
O. U. W., 121 Mo. A. 252, 98 SW 829. 
(8) To warrant a finding that an at- 
tempted change of beneficiary was 
the result of overpersuasion and un- 
due influence. Shannon v. Dillon, 
(Mo. A.) 205 SW 236; Blood v. Sov- 
ereign Camp W. O. W., 140 Mo. <A. 
526, 120 SW 700. (9) To show that 
insured made no request to change 
the beneficiary. Sarver v. Vaughn, 
(Tex. Civ. A.).261 SW 198. (10) To 
establish the official capacity of the 
officer to whom decedent gave her 
certificate for a change of benefici- 
ary. Jackson vy. Brotherhood of 
American Yeomen, 167 Mo. A. 19, 150 
SW 871. 

[b] Evidence held insufficient: 
(1) To show a valid change of bene- 
ficiary. Great> Camp K, M. M.- v. 
Deem, 143 Mich. 652, 107, NW 447. 
(2) To warrant a finding that a 
change of beneficiaries was not in- 
tended. Becker v. Kuhl, 62 Minn. 
366, 64 NW. 895. (3) To show an 
agreement not to change the benefici- 
ary. Hallett v. Taylor, 205 Mich. 
655;74172) NW 391; (4) To prove a 
gift of the certificate by insured to 
his wife who was originally named 
beneficiary, so as to prevent a change 
of beneficiary. Supreme Council C. 
K. A. v. Morrison, 16 R. I. 468, 17:4 
57. (5) To show a contract with the 
wife to name her beneficiary in place 
of the person originally designated. 
Franken v. Supreme Court I. O. F., 


[45 C.J.) 333 


facie case of nondependence.*4 

[§ 284] d. Membership and Good Standing in 
The general rule that a preponderance 
of the evidence is necessary and sufficient to estab- 
lish a fact in issue®® applies in an action on a bene- 
fit certificate in determining issues as to the mem- 
bership and good standing of insured,®” the fact 
and legality of his suspension or expulsion from the 
society,°* and as to his acquiescence in an illegal sus- 


152 Mich. 502, 116 NW 188; Coston v. 
Coston, 145 Mich. 390, 108 NW 736. 
(6) To show that insured’s wife, who 
claimed proceeds against the last- 
named beneficiary, made loans on the 
faith of the certificate so as to be en- 
titled to priority. Supreme Council 
R. A. v. Alexander, 86 N. J. Eq. 443, 
97 A 276, 99,A 1071. (7) To show 
that insured was mentally incompe- 
tent at the time he changed the bene- 
ficiaries. McAllister vy. Security Ben. 
Assoc., (Mo. A.) 261 SW 343; Allen 
v. Cunningham, 143 Tenn. 11, 223 SW 
450. (8) To show that a change of 
beneficiaries was brought about by 
fraud and undue influence by the new 
beneficiary. United Artisans v. Cro- 
nise, 88 Or. 602, 172 P 109, LRA1918D 
1131; Allen v. Cunningham, supra. 
(9) To show a request by insured for 
a change of the beneficiary. Supreme 
Council L. C. B. A. v. Scherer, 174 
Mich. 25, 140 NW 505. (10) To show 
that the member, in changing the 
beneficiary, made a false affidavit. 
Supreme Council R. A. y. Alexander, 
86 N. J. Eg. 443, 97 A 276, 99 A 1071. 
(11) To show revocation of designa- 
tion. Crosby v. Mutual Ben. L, Ins. 
Co., 221 Mass. 461, 109 NE 365. 

Revocation and change generally 
See supra. §§ 156-167. 

51. Mosaic Templars of America 
v. Crook, 170 Ark. 474, 280 SW. 3. 

[a] Evidence held sufficient to 
show that requirements of the asso- 
ciation were substantially complied 
with in assignment of a death benefit. 
Mosaic Templars of America v. 
Crook, 170 Ark. 474, 280 SW 3. 

52. Fuller v. Supreme Council R. 
A., 64 Ind. A. 49, 115 NE 372. 

53. Mosaic Templars of America 
v. Crook, 170 Ark. 474, 280 SW 3; 
Fuller v. Supreme Council R. A., 64 
Ind. A. 49, 115 NE 372. 


54. Fuller v. Supreme Council R. 
A., Supra. 
55. Loss of standing as ground 


for forfeiture see supra § 84. 

56. See Evidence §§ 1748, 1745. 

57. Washington Camp No. 32 P. O. 
S, A. v. Klug, 135 Md. 199, 108 A 521; 
Behnke vy. Modern Brotherhood of 
America, 167 Minn. 104, 208 NW 542; 
Supreme Forest W. C. v. Boone, (Tex. 
Civ. A.) 256 SW 626. 

[a] Evidence held sufficient to 
sustain a finding that plaintiff's de- 
ceased was in good standing at the 
time of his death. Washington Camp 


No. 82 P. O:,S. A. vi Klug, 135) Ma, - 
199,408 A 521. 4 
{[b] Evidence held insufficient: 


(1) To sustain a finding of good 
standing. Supreme Forest W. C. v. 
Boone, (Tex. Civ. A.) 256 SW 626. 
(2) To show that at any time prior 
to the death of insured he or the as- 
sociation intended that his benefit 
certificate should cease to be in force, 
Behnke v. Modern Brotherhood of 
America, 167 Minn. 104, 208 NW 542, 

58. Alexander v. Knights of Pyth- 
ias, 10 La. A. (Orleans) 201; Deppe 
v. National Council J. O. U.. A, M., 
(Mo. A.) 220 SW 974; Downing v. 
St. Columba’s. R,.C,T.JA.. By ‘Soc,,10 
Daly (N. Y.) 262. 

[a] Evidence held sufficient to 
show that insured was duly charged 
with misstating his age, and cited to 
appear for trial, and appeared, and 
was tried and found guilty, and ex- 
pelled unless he paid the remainder 
of his back assessments estimated at 
his true age. Marcus v. National 
Council K, & L. S., 123 Minn. 145, 143 
NW 265. 
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pension,®® or his abandonment of his membership.” 
A benefit certificate is prima facie evidence of mem- 
bership. The production of such certificate at the 
trial makes out a prima facie case for plaintiff on the 
issue of the good standing of insured at the date of 
its delivery to him,°? and is prima facie evidence that 
he was in good standing at the time of his death.®* 
So, also, the proof of death prepared by authorized 
officers of the local lodge, reciting that decedent 


was at the time of his death a 


society, is prima facie evidence of the fact recited.®* 
Proof of membership establishes prima facie dece- 
dent’s standing as a member, without proof of pay- 
ment of assessments or compliance with the require- 
And proof of recognition 
of membership by the society up to within a short 
time of the member’s death is sufficient evidence 
of the good standing of the member to maintain 
The mere record of 
a sentence of suspension of the member, without 
any proceedings whatever to found it upon, and not 
according to the laws of the order, is not conclu- 
sive as to membership and standing.** 
made by a creditor holding the certificate of a mem- 


ments of the by-laws.% 


an action for death benefits.°® 


ber as a pledgee are not conclusive 


[b] Evidence held insufficient: (1) 
To show that insured was suspended 
or expelled from the society before 
his death. Alexander y. Knights of 
Pythias, 10 °La. A. (Orleans) 201; 
Marcus vy. National Council K. & L. 


S., 127 Minn.-196, 149 NW 197; Deppe’ 
U 


v. National Council J. O. U. A. M., 
(Mo. A.) 220 SW 974. (2) To sustain 
a finding that defendant wrongfully 
suspended insured. Macknick  v. 
Switchmen’s Union of North Amer- 
ica, 140 Minn. 104, 167 NW 351. (38) 
To prove notice of charges against a 
member. Downing v. St. Columba’s 
eC. WewAe- PB Soc.01 0! Daly, CNS YY?) 


262. 

Dechter vy. National Council 
K,. & ¥.' S:, 1:30; Minn, - 329,153 INW 
742, AnnCas1917C 142; Grand Lodge 
A. O. U. W. v. Scott, 3 Nebr. (Unoff.) 
851, 97 NW 637, 3 Nebr. (Unoff.) 845, 
93 NW 190. 

[a] Evidence held insufficient to 
show that plaintiff. acquiesced in an 
order of expulsion. Dechter vy. Na- 
tional Council K. & L. S., 130 Minn. 
329, 153 NW 742, AnnCas1917C 142; 
Kulberg vy. National Council K. & L. 
S., 124 Minn. 487, 145 NW 120; Grand 
Lodge A. O. U. W. v. Scott, 3 Nebr. 
(Unoff.) 851, 97 NW 6387, 3 Nebr. 
(Unoff.) 845, 93 NW 190. 

60. Jones v. Supreme Lodge K. H., 
236 Jill. 118, 86 NE 191, 127 AmSR 
277; Kulberg v. National Council K. 
& L. S.; 124 Minn. 487, 145 NW 120; 


Jensen v. Grand Lodge A, O. U. W., 
106 Nebr. 66, 182 NW 599. 
[a] Evidence held sufficient to 


show that insured abandoned his in- 
surance and his rights as a member. 
Jensen y. Grand Lodge A. O. U 

106 Nebr. 66, 182 NW 599. 

{b] Evidence held insufficient to 
Show abandonment of his member- 
ship by insured. Jones v. Supreme 
Lodge K. H., 286 Ill. 113, 86 NE 191, 
127 AmSR 277; Kulberg v. National 
Council K. & L. S., 124 Minn, 437, 145 
NW 120. 

61. Fisher v. Supreme Lodge K. 
agit H., 190 Mo. A. 606, 176 SW 
62. Ala.—Sovereign Camp W. O. 
W. v. Burrell, 204 Ala. 210, 85 S 762, 
764 [cit Cyc]. 

Ark.—Knights & Ladies of Secur- 
ity v. Lewellen, 159 Ark. 400, 252 SW 
585; Grand Lodge K. P. v. Whitehead, 
87 Ark, 115, 112 SW 199. 

Tll—Helm v. [Illinois Commercial 
Men’s Assoc., 279 Ill. 570,:117 NE 638 
[rev 199 Ill. A. 344]; Royal Circle v. 


” 
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member of the 


lawful.” 


Statements 


as to decedent’s 


Achterrath, 204 Ill, 549, 68 NE 492, 
98 AmSR 224, 68 LRA 452 [aff 106 Ill. 
A. 439). 

Ind.—Supreme Lodge K. H. W. v. 
Johnson, 78 Ind. 110. : 

Minn.—Monahan vy. Supreme Lodge 
O. Cc, K.,: 88 Minn. 224, 92 NW 972. 

Mo.—Hay v. Bankers’ Life Co., 207 
Mo. A. 277, 237 SW 1035;° Forse. Vv. 
Supreme Lodge K. H., 41 Mo. A. 106; 
Mulroy v. Supreme Lodge K. H., 28 
Mo. A. 463. 

N. Y.—Meagher v. Life Union, 65 
Hun 354, 20 NYS 247; Demings’ v. 
Supreme Lodge, 60 Hun 350, 14 NYS 
834 [rev on other grounds 131 N. Y. 
522, 30 NE 572]. 

63. Ala.—Sovereign Camp W. O. 
Wien Craft, 280" sala 6 8%7* FOS v1 87 
Sovereign Camp W. O. W. v. Bass, 
207 Ala. 558, 98 S 5387; Sovereign 
Camp W. O. W. v. Burrell, 204 Ala. 
210, 85 S 762, 764 [cit Cyc]. 

Ark.—Grand Lodge K. P. v. White- 
head, 87 Ark. 115, 112 SW 199. 

Tll.—Helm y. Illinois Commercial 
Men’s Assoc., 279 Tll. 570, 117 NE 63; 


Royal Cirele v. Achterrath, 204 Tl. 

549, 68 NE 492, 98 AmSR 224, 63 

LRA 452 [aff 106 Ill. A. 439]. 
Ind.—Supreme Lodge K. H. -v. 


Johnson, 78 Ind, 110. 

Minn.—Monahan vy. Supreme Lodge 
oO. Cc. K., 88 Minn, 224,° 92 NW 
972. 

Mo.—Mulroy v. Supreme Lodge K. 
H., 28 Mo. A, 4638. 

N. Y.—Meagher vy. Life Union, 65 
Hun 354, 20 NYS 247; Demings v. 
Supreme Tribe, 60 Hun 350, 14 NYS 
834 [rev on other grounds 1381 N. Y. 
522, 30 NE 572). 


64 Sovereign Camp W. O. W. v. 
Craft, 210 Ala. 687, 99 S 167. 

65. Bianco v. ‘Lentino, 177 NYS 
244, 


66. Lazensky v. Supreme Lodge 
K. H., 31 Fed. 592, 24 Blatchf, 533. 

67. Lazensky v. Supreme Lodge 
K. H., supra. 

68. Dillingham v. New York Cot- 
ton Exch., 49 Fed. 719. 

69. Sovereign Camp W. O. W. v 
Davis, (Tex. Civ. A.) 268 SW 523. 

70. See supra text and note 56. 


71. Ogden v. Sovereign Camp W. 
O. W., 84 Nebr. 666, 121 NW 973. 
{a] Date of reinstatement. — A 


written statement of delinquent as- 
sessments made by an officer of de- 
fendant, and introduced by plaintiff 


as evidence of the date of insured’s } 


reinstatement, was insufficient to 
prove such fact when contradicted on 


title to the membership.** 
was in good standing when he 
the beneficiary continued to 
were declined by the society, 
pended insured, 
on the. certificate.®? 

Reinstatement. 
preponderance of evidence’ 
ciency of the evidence on the issue as to reinstate- 
ment of insured after suspension,’* including com- 
pliance with the conditions thereof,” such as the 
requirement that insured be in good health.’* Evi- 
dence that insured was temperate when reinstated 
is, of itself, insufficient to show that he was in good 
health at that time.’ : 

Effect of application for reinstatement. That in- 
sured had filed a written request for reinstatement 
is not conclusive evidence that his suspension was 
Statements by insured in his application 
for reinstatement are prima facie evidence of his 
suspension on nonpayment of dues.’° 

[§ 285] e. Performance or Breach of Warranty 
or Condition’7—(1) In General. 
ture will be permitted to become effectual, the facts 
necessary to its support must be established by 


ik. 


Evidence that insured 
disappeared, and that 
pay dues until they 


is sufficient to warrant recovery 


stated rule as to the 
applies to the suffi- 


The above 


Before a forfei- 


that issue by defendant’s records and 
explained. by oral testimony. Ogden 
v. Sovereign Camp W. O. W., 84 Nebr. 
666, 121 NW /9738. 

Reinstatement generally see supra 
§§ 102-109. 


72. See cases infra: note 73. 
73. Ark.—United Order of Good 
Samaritans vy. Anderson, 171 Ark. 


1033, 287 SW 194. 
Fla.—National Council K. & L. S. v. 


Glenn, 76 Fla. 592, 80 S 516, 2 ALR 


1503. 
Ill.—Trafton y. National Council 
Kgs LS. 198 Ti SA ae 
Iowa.—Lindsey v. Western Mut. 
Aid Soc., 84 Iowa 734, 50 NW 29. 
Kan.—Keeton v. Grand Lodge A. O. 


Us Wy 112° Kan, * 4259209) P °662: 
Ky.—Howton vy. Sovereign Camp 
eyed Oo W162) Kyi 94822272. oS Ww 
Mont.—Kennedy v. Grand Frater- 
nity, 36 Mont. 325, 92 P 971, 25 
LRANS 78. 
[a] Evidence held sufficient: (1) 


To show that insured was not in good 
health at the time of his reinstate- 
ment. Trafton -v. National Council 
K. & L. S., 198 Ill, A. 347: Kraus! vi 
National Council K. & L. S., 198 Ill. 
A. 345; Howton v. Sovereign Camp 
WwW. O. W., 162 Ky. 482,°172 SW 687: 
Kennedy v. Grand Fraternity, 36 
Mont.. 325, 92 P 971, 25 LRANS 78. 
(2) To show that the officer of the 
society refusing the application for 
reinstatement did not abuse his dis- 
cretion in refusing it on the ground 
of the failure of the member to fur- 
nish satisfactory. proof of goaod 
health. Kennedy v. Grand Fratern- 
ity, supra. (3) To sustain a finding 
that insured was in good health when 
she applied for reinstatement. United 
Order of Good Samaritans vy. Ander- 
son, 171 Ark. .1038, 287 SW 194.. (4) 
To show that insured did not make a 
false statement as to his health in 
his application for reinstatement. 
Lindsey v. Western Mut. Aid Soc., 84 
Iowa 734, 50 NW 29; Keeton v. Grand 
Sa A. O. U. W., 112 Kan. 42, 209. 

74 Supreme Tribe B. H. v. Cos- 
grove, 160 Ky. 595, 161 Ky. 484, 169 
SW 999. 


75. Kelly v. Supreme Court I. O. 
WS; PLO B TTT ZAR, 5.01 
76. Supreme Ruler M. C. y. Dar- 


win, 201 Ala, 687, 79 S 259. 

77. Breach of warranty or condi- 
tion as ground for avoidance or for- 
feiture see supra §§ 65-98. 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ss 
[ 


[§§ 984-285 


which thereupon sus- . 


a> BMS oA. 


‘toxicating liquors). 


ved 


§§ 285-286] 


clear and satisfactory proof,’® and by a clear pre- 
This applies to evi- 
dence to show breach of a promissory warranty 
or-condition subsequent,®° as in respect of habits®! 
or occupation,®? and to show compliance with the 
requirements as to notice and proof of loss,’* or 
as to the time of beginning the action.’ 


ponderance of the evidence.7® 


78. Court of Honor v. Dinger, 123 
406; Matt v. Roman Catholic 
Mut. Protective Soc., 70 Iowa 455, 30 
NW 799; Miller vy. National. Council 
Wooiee Ls Ss, 31082 Kant 1579, 175° P- 397; 
Payn v. Mutual Relief Soc., 17 Abb 
NCas 53, 2 HowPrNS 220, 6 NYSt 


365. 

Miller v. National Council K. 
Beene 103 oKan. “ip7t9,: 115). P39 ts 
Phillips v. U. S. Grand Lodge I. O. 
S. B., 37 Misc. 869, 76 NYS 1000 [rev 
on other grounds 39 Misc, 296, 79 
NYS 540]. 

80. Matt v. Roman Catholic Mut. 
Protective Soc., 70 Iowa 455, 30 NW 
799; Gilkey v. Sovereign Camp W. O. 
W., (Mo.- A.) 178 SW 875; Security 
Ben. Assoc. v. Lloyd, 97 Okl. 39, 222 
P 544. 

[a] Evidence held sufficient to 
show that insured complied with all 
the conditions of the contract. Se- 
curity Ben. Assoc. v. Lloyd, 97 Okl. 
39, 22 P 544. 

{b] Evidence held insufficient to 
show breach of condition subsequent. 
Matt v. Roman Catholic Mut. Pro- 
tective Soc., 70 Iowa 455, 30 NW 799 
(neglect to perform Easter duties). 

81. Gill v. Modern Woodmen of 
America, 221 Ill. A. 388; Sovereign 
Camp W. O. W. v. Salmon, (Ky.) 120 
SW 358; Conley v. Supreme Court I. 
O. F., 158 Mich. 190, 122 NW 567. 

[a] Evidence held sufficient: (1) 
To show that insured became ad- 
dicted to the use of drugs and nar- 
ecotics. Gill v. Modern Woodmen of 
America, 221 Tll. A. 388. (2) To sus- 
tain a finding that insured did not 
use intoxicating liquors to excess. 
Vail v. North American Union, 191 
Di Ar, 29). 

[b] Evidence held insufficient: (1) 
To show a violation of the contract. 
McEvoy vy. Court of Honor, 184 Ill. A. 
317; Sovereign Camp W. O. W. Vv. 
Salmon, (Ky.) 120 SW 358. (2) To 
sustain a finding that insured was in 
such a physical condition that the 
habitual use of morphine was neces- 
sary to prolong his life or to afford 
temporary relief. Conley v. Supreme 
Court I. O. F., 158 Mich, 190, 122 NW 
567. 

82. Conn.—Grand Lodge A. O. U. 
W. vy. Burns, 84 Conn. 356, 80 A 157. 

Ill.— Corrigan v. North American 
Union, 203 Tll. A. 250. 

Iowa.—Ellefson v. Hawkeye Com- 
mercial Men’s Assoc., 198 Iowa 430, 
198 NW 774. 

Kan.—Howard v. Sovereign Camp 

W. O. W:, 107 Kan. 551, 192 P 759. 
_ N. Y¥.—Gienty v. Knights of Colum- 
bus, 146 App. Div. 497, 181 NYS 792 
{aff 205 N. Y. 577 mem, 98 NE 1103 
mem]. 

Tex.—Sovereign Camp W. O. W. v. 
Lenhard, (Civ. A.) 215 SW 979. 

[a] Evidence held sufficient: (1) 
To show a violation of the contract. 
Sovereign Camp W. O. . Vv. Len- 
hard, (Tex. Civ. A.) 215 SW 979 (en- 
gaging in the saloon business); Mod- 
ern Woodmen of America v. Lynch, 
(Tex. Civ. A.) 141 SW 1055 (perform- 
ing duties incident to the sale of in- 
(2) To sustain a 
finding that insured had not changed 
his occupation from that of a com- 
mon laborer to a more hazardous em- 
ployment, without notice or payment 
of a higher rate, so as to avoid the 
certificate. Howard v. , Sovereign 
Camp W. O. W., 107 Kan. 551, 192 P 
759. (3) To warrant a finding that 
insured had notice, prior to his death, 
of a by-law of defendant society for- 
feiting the rights of members engag- 
ing in the retail liquor business. 


Grand Lodge A, O. U. W. v.. Burns, 841C, 
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Conn. 356, 80 A 157. (4) To sustain 
a finding that insured had no knowl- 
edge of the change in the list of 
forbidden occupations by including 
therein that of railroad switchman. 
Gienty v. Knights of Columbus, 146 
App. Div, 497, 131 NYS 792 [aff 205 
N. Y. 577 mem, 98 NE 1103 mem]. 

[b] Evidence held insufficient: (1) 
To show that insured had engaged in 
a prohibited occupation. Corrigan v. 
North American Union, 203 Ill. A. 
250. (2) To show that deceased had 
changed to a more hazardous occupa- 
tion so as to require notice to the so- 
ciety of such change. Ellefson v. 
Hawkeye Commercial Men’s Assoc., 
198 Iowa 430, 198 NW 774. 

83. Haskew y. Knights of Modern 
Maccabees, 58 Okl. 294, 159 P 493: 

[a] Evidence held sufficient to 
show reasonable compliance with the 
requirements as to proofs of death. 
Haskew v. Knights of Modern Macca- 
bees, 58 Okl. 294, 159 P 493. 

84. Simmons v. Modern Woodmen 
Cae annals 194 Mo. A. 29, 188 SW. 

oa. 

[a] Evidence held sufficient to 
show that the action was brought 
within the time limited from the re- 
jection’ of the claim. Simmons v. 


Modern Woodmen of America, 194 
Mo. A. 29, 188 SW 932. 
85. Nonpayment as ground for 


forfeiture see supra §§ 88-98. 

e6. See Payment [30 Cye 1290]. 

87. See Tender [38 Cyc 178]. 

88. See cases infra this note. 

{a] Dating of receipts for a par- 
ticular month held sufficient to war- 
rant a finding that the receipts had 
reference to dues for that month, 
although they did not expressiy so 
state. Sovereign Camp W. O. W. v. 
Graham, 214 Ala. 239, 107 S 98. 

[b] Entry made on the receipt 
book of a subordinate lodge by the 
proper officer of such lodge, who was 
authorized to receive payment of 
dues showing payment to him of 
monthly dues on a certain date, may 
be taken as true by the jury, al- 
though such officer testifies that the 
entry was false and that the payment 
was not in fact made on that date. 
United Moderns vy. Pistole, 38 Tex. 
Civ.. A. 422, 86 SW 377. 

{[c] Evidence held sufficient: (1) 
To prove payment. Security Ben. 
Assoc. v. Punch, (Ark.) 292 SW 994; 
Great. Southern Fraternal Union v. 
Gunthrop, (Ark:) ‘277 “SW- 882; 
Knights & Ladies of Security v. Lew- 
ellen, 159 Ark. 400, 252 SW 585; Su- 
preme Colony U. O. G. S. v. McDuffy, 
(Ark.) 247 SW. 66; Woodmen of 
World vy. Hall, 104 Ark. 538, 148 SW 
526, 41 LRANS 517; McLaughlin v. 
National Protective Legion, 184 Ill, 
A. 597; Cigar Makers’ International 
Union Vv. Huecker, 123. Til. A: 336; 
U. S. Benevolent Soc. v. Watson, 41 
Ind. A. 452, 84 NE 29; Westfall v. 
Bedford Lodge No, 91 I. O. O, F., 156 
Towa, 615, 137 NW 931;  Arrison. v. 
Supreme Council M,. T., 129 Iowa 3038, 
105 NW 580; Supreme Forest W. C. 
v. Stretton, 68 Kan. 403, 75 P 472; 
Ferrand v. Fraternal Reserve Assoc., 
217 Mich. 441, 187 NW 347; Witten- 
sten v. Brotherhood of American 
Yeomen, 169 Minn. 162, 210 NW 853; 
Reiter v. National Council K. & L. S., 
131 Minn. 82, 154 NW 665; Berryhill 
v. Supreme Tribe B. H., 167 Mo. A. 
530, 152 SW 938; Robertson y. Local 
Wnhnion Nos (642 Uv Bae Gs t& 0S.) As 23 
Mise. 142, 50 NYS 673; 
Griessman, 91 NYS 278; Security 
Ben. Assoc. v. Lloyd, 97 Okl. 39, 222 
P 544; Sullivan v, Supreme Council 
M. B. A., 266 Pa. 57, 109 A 604; 


| Ark, 290, 183 SW 1028. 
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[§ 286] (2) Payment of Dues and Assessments.*> 
As in the case of proof of payments®® or tender 
thereof®’ generally, a preponderance of clear and 
convincing evidence is required to establish payment 
or nonpayment of dues and assessments in accord- 
ance with the terms of a benefit certificate,®® or a 
tender of such payment.’ The records of the so- 


Sociedad Union Mexicana la Con- 
structora v. De Orona, (Tex. Civ. A.) 
288 SW 1111; Grand Fraternity v. 
Mulkey, 62 Tex. Civ. A. 147, 130 SW 
242, 185 S 582; Asserin v, Modern 
Brotherhood of America, 147 Wis. 
520, 133 NW 579. (2) To support a 
finding that a certain assessment had 
been paid by insurer’s secretary on 
the beneficiary’s request. Ellis v. 
Fraternal Aid Union, 108 Kan. 819, 
197 P 189. (3) To prove nonpayment. 
Woodmen of World y. Jackson, 80 
Ark. 419,97 SW 673; Grand Lodge 
Ae Oe Ue WV. “Taylor, 44) Colo: 373" 
99 P 570; National Council K. & L. 
S. v. ‘Smiley, 87 Fla. 139,°100 S 1538; 


| Thompson y. Ancient Order of Glean- 


ers, 200 Ill. A. 200; Sovereign Camp 
W: O. W. v. Cox, (Ind. A.) 76 NE’888, 
(A.) .75 NE 290; Mulherin vy. Bank- 
ers’ Life Assoc., 163 Iowa 740, 144 
NW 1000; Jenkins v. Ancient Order 
of United Workmen, 93 Kan. 324, 144 
P 223; Dobson vy. Triple Tie Ben. 
Assoc., 88 Kan. 705, 129 P 1173; Jen- 
sen v. Grand Lodge A. O, U.'W., 106 
Nebr, 66, 182 NW 599; Coyne v. New 
York Longshoremen’s Protective As- 
soc, No. 3, 13 Daly (N. Y.) 1; Oeters 
v. Supreme Lodge K. H., 98 Va. 201, 
35 SE 356. (4) To warrant a finding 
that there was an assessment due at 
the death of insured. Bennett _v. 
Sovereign Camp W. O. W., (Tex. Civ. 
A.) 168 SW 1023. (5) To sustain a 
finding that insured was not so ill as 
to be mentally incapable of giving 
instructions for the payment of dues. 
Duke v. Eminent Household C. W., 97 
(6) To sup- 
port findings that failure to pay as- 
sessments was due to the member’s 
neglect. Anderson v. Knights & 
Ladies of Security, 101 Kan. 596, 168 
P 842. (7) To establish a mutual 
agreement that a benefit certificate 
should be reduced and the assess- 
ments based on the meniber’s real 


age. Reiter v. National Council K. & 
L. S., 181’ Minn. 82, 154 NW 665. 
[dad] Evidence held insufficient: (1) 


To establish payment. Mutual Aid 
Union v. Lovitt, 170 Ark. 745, 281 SW 
354; Kelly v. Supreme Court I. O. F., 
195 Tll. A. 501; Supreme Tent K. M. 
W. v. Fisher, 45 Ind. A. 419, 90 NE 
1044; Olsen y. Supreme Council R, A., 
(Mo. A.) 237 SW 889; Supreme For- 
est W. C. v. Boone, (Tex. Civ. A.) 256 
SW 626; Knights of Modern Macca- 
bees v. Gillis, (Tex. Civ. A.) 144 SW 
713. (2) To establish nonpayment. 
Sovereign Camp W. O. W. v. Reed, 
208 Ala. 457, 94 S 910; Brooks v. 
American Mut. Union, 230 Ill. A. 289; 
Mills. v. Rebstock, 29 Minn. 380, 13 
NW 162; Van Etten v. Grand Lodge 
A. Ox Ui OW. 72 N Ss a. 61, 60) Ae2w0: 
(3) To overcome presumption of pay- 
ment arising from delivery of policy. 
Taylor v. Supreme Lodge C. L., 135 
Mich. 231, 97 NW 680, 106: AmSR 392. 
(4) To show that illegal assessments 
were sufficient to have continued the 
certificate to the death of the insured, 
Supreme Council C. K. A. v, Fenwick, 
169 Ky. 269, 183 SW 906. 

g9. Ark.—Royal Circle F. W. v. 
Paine, 103 Ark. 171, 146 SW 142. 

Colo.—Grand Lodge A, O. U. W. v. 
Taylor, 44 Colo. 373, 99 P’570. 

Ind.—Supreme Tent K. M. W. v. 
Fisher, 45 Ind. A. 419, 90 NE 1044. 

Minn.—Reiter v. National Council 
K. & L. S., 181 Minn. 82, 154 NW 665. 

Utah.—Sterling v. Head Camp Pa- 
cific Jurisdiction W, O. W., 28 Utah 
505, 526, 80. P3775,’ 1110: 

fa] Evidence held sufficient to 
show tender of payment. Royal Cir- 
cle F. W. v. Paine, 103 Ark, 171, 146 
SW 142; Reiter v. National Council 
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ciety showing the suspension of a member before 
the expiration of the time for payment of an assess- 
ment is not sufficient evidence of the nonpayment, 
nor of any default of the member.°*° 
must be clearly shown that a valid assessment was 
made,®! and that notice of the assessment,” or of 
the member’s delinquency, if required,®* was given. 
Mere proof of an expulsion for nonpayment of an 
assessment is not sufficient to show that a valid 
The knowledge of a mem- 
ber of the levy of an assessment is a fact from 


assessment was levied. 
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Likewise, it 


which the jury, in a suit on the certificate, may, but 


Ko & Li Se 
665 


131 Minn. 82, 154 NW 


[b] Evidence held insufficient to 
show due ender of. payment. Grand 
Lodge A. U. W. v. Taylor, 44 Colo. 
Sia.) 99 ge 370: Supreme Tent K. M. 
W. v. Fisher, "45 Ind. A. 419, 90 NE 
1044; Sterling v. Head Camp Pacific 
Jurisdiction W. O. W., 28 Utah 505, 
526, 80 P 375, 1110. 

90. Lazensky v. Supreme Lodge 
K. H., 31 Fed. 592, 24 Blatchf. 533. 

91. Ark.—Mutual Aid WWnione” iv. 
Lovitt, 170 Ark. 745, 281 SW 354. 

Ga.—Locomotive Engineers’ Mut. 
L., ete., Ins. Assoc. v. Bobo, 8 Ga. A. 
149, 152, 68 SE 842 [cit Cyc]. 

Iil.—Eaton v. Western Life In- 
demn. Co., 185 Ill. A. 217. 

Minn.—Ibs vy. Hartford L. Ins, Co., 
121 Minn. 310, 141 NW 289, AnnCas 
1914C 798 [rev on other grounds 237 
U. S: 662, 35 SCt 692, 59 L. ed. 1165, 
LRA1916A 765). 

Mo.—Burchard v. Western Com- 
mercial Travelers Assoc., 139 Mo. A. 
606, 123 SW 973. 

[a] Thus it must be clearly 
shown that the assessment was made 
by the persons and under the condi- 
tions and for the amount provided in 
the contract. Burchard v. Western 


Commercial Travelers Assoc., 139 
Mo. A. 606, 1238 SW 973. , 
[b] Evidence held sufficient: (1) 


To support a finding that an assess- 
ment was called by authority of de- 
fendant’s board of directors. Mutual 
Aid Union vy. Lovitt, 170 Ark. 745, 281 
Sw 354. (2) To show that there was 
no necessity for the assessment 
levied Ibs .v.. Hartford ,..Ins., Co., 
121 Minn. 310, 141 NW 289, AnnCas 
1914C 798 [rev on other grounds 237 
U.S. 662, 35 SCt 692, 59 L. ed. 1165, 
LRA1916A4 765]. 

{c] Evidence held insufficient to 
show that assessment was _ invalid. 
Eaton v. Western Life Indemn, Co., 
185) Diy A. 207. 

92. Ga.— Locomotive Engineers’ 
Mut. L., etc., Ins, Assoc. y. Bobo, 
Ga. A. 149, 152, 68 SE 842 [cit Cyc]. 

Ill.—Northwestern Traveling Men’s 
Assoc. v. Schauss, 148 Ill. 304, 35 NE 
747 [aff 51 Ill. A. 78]; Nelson v. So- 
ciety Nordstjeran, 211 Ill. A. 250. 

Iowa.—Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 

Mich.—Wallace vy. Fraternal Mystic 
Circle, 127 Mich. 387, 86 NW 853. 

Mo.—Hannum v. Waddill, 135 Mo. 
153, 36 SW 616. 

N. Y.—Payn v. Mutual Relief Soc., 
6 NYSt 365, 17 AbbNCas 53, 2 HowPr 
NS 220. 

Oh.—Odd Fellows’ Protective As- 
soc. v. Hook, 9 Oh. Dec. (Reprint) 
89, 10 CincLBul 391. 

Tex.—State Division L. S. I. U. v. 
Blassengame, (Civ. A.) 162 SW 6. 

[a] Prima facie evidence.—Testi- 
mony by the secretary that, while he 
had no recollection of putting a par- 
ticular notice for an assessment into 
an envelope and addressing it to a 
particular member, he followed his 
usual custom of raailing a notice to 
each and every member, and that the 
one sent to each member showed him 
the amount of the assessment and 
was on the blanks of the secretary, 
is prima facie evidence of the service 
of the notice on the deceased mem- 


ber. National Union v. Hunter, 99 
ee A, 146 [aff 197 Ill. 478, 64 NE 
6]. 
{b] Evidence held sufficient: (1) 


To sustain a finding that notice was 
given. Nelson y. Society Nordstjeran, 
211 Ill. A. 250. (2) To sustain a find- 
ing that the society did not properly 
mail notice of the assessment to in- 
sured before death. Winters Mu- 
tual Aid Assoc. v. Corum, (Tex. Civ. 
A.) 297 SW 238; State Division L. S. 
Ey Uy pave Blassengame, (Tex, Civ. A.) 
162 SW 6. 

{c] Evidence held insufficient to 
show notice. Gibson v. lowa Legion 
OF ene 178 Iowa 1156, 159 NW 
6 

Necessity of notice of dues or as- 
sessments See supra § 89. 

93. Phillips v. U. S. Grand Lodge 
I. O. A. B., 37 Mise. 869, 76 NYS 1000 
[rev on other grounds 39 Misc, 296, 
79 NYS 540]. 

[a] Evidence held insufficient to 
show that defendant gave insured no- 
tice of his delinquency in payment of 
dues and assessments. Phillips v. 
Us, Sy Grand, duodge. lO. Av Bagot 
Misc. 869, 76 NYS 1000 [rev on other 
grounds 39 Mise. 296, 79 NYS 540]. 

Necessity of notice and delinquency 
see supra § 8 

94. Tousville v. Brotherhood of 
Locomotive Firemen, 54 Ill. A. 71. 

95. Siebert v. Supreme Council O. 
CG. Fi; 23 Mo. A.. 268. 

96. Actions on: 

Insurance pomeion generally see In- 

surance §§ 855, 856. 

Life policies generally see Life In- 

surance § 439 

Ground for avoidance of contract 
see supra §§ 65-80. 

97. See Fraud § 199. 

98. Ark.—Mutual Aid Union  v. 
Blacknall, 129 Ark, 450, 196 SW 792. 

Colo.—Erickson y. Knights of Mac- 
cabees of World, 71 Colo. 9, 203 P 674. 

I1l.—Goldschmied v. National Coun- 
cil K. .& L. S.,. 202, 111. A. 216. 

Iowa.—Snyder v. National Travel- 
ers’ Ben. Assoc., 180 Iowa 13844, 164 
NW 176. 

Kan.—Farragher v. Knights & La- 
dies of Security, 98 Kan. 601, 159 P 3. 

Ky.—National Council K. & L. S. v. 
Wilson, 147 Ky. 298, 148 SW 1000. 

Minn.—Silverstein v. Knights & 
Ladies of Security, 129 Minn, 340, 152 
NW 724, 

Mo.—Smith v. Mystic Workers of 
World,/ (A.) 196 SW 62. 

Mont.—Mandoli y. National Coun- 
vip K. & L. S,, 58 Mont. 671, 194 P 
493. 

N. Y.—Klein. v. Supreme Council 
L. A., 92 Mise. 216, 155 NYS 6580. 

[a] Evidence held sufficient: (1) 
To show fraud or misrepresentations 
in general. Silverstein v. Knights & 
Ladies of Security, 129 Minn, 340, 
152 NW 724; Mandoli v. National 
Council K. & L. S., 58 Mont. 671, 194 
P 498; Klein v. Supreme Council L. 
A., 92 Misc, 216, 155 .NYS.580. (2) 
To show that insured’s statement 
made at the time of reinstatement 
was a warranty and a misrepresenta- 
tion. Smith v. Mystic Workers of 
World, (Mo. A.) 196 SW 62. (3) To 
sustain a finding that defendant 
failed to show intentional suppres- 
sion of any circumstance which de- 


[§§ 286-287 


are not bound to, infer that he was properly noti- 
fied of the assessment.°° 

[§ 287] (3) Fraud or Misrepresentation.*° 
general rule that fraud must be established by a 
preponderance of the evidence, but that a prepon- 
derance is sufficient provided the proof is clear 
and convincing,®? is applicable in actions on benefit 
certificates in determining the sufficiency of the 
evidence to prove or disprove fraud on the part 
of insured in procuring the certificate.°® 
plies to proof of false representations as to age,?? 


The 


This ap- 


ceased naturally supposed would tend 
to influence defendant. Farragher vy. 
Knights & Ladies of Security, 98 
Kan. 601, 159 P 38. (4) To sustain a 
finding that the society was not mis- 
led by the affirmation of the member 
made immediately before his admis- 
sion that he had never been expelled 
or suspended from any lodge of the 
order. McRaith v. Grand Lodge A. 
O. U. W., 149 Iowa 148, 126 NW 321. 
(5) To sustain a finding that answers 
in the application were true. WNa- 
tional Council K. & L.-S. v. Wilson, 
147 Ky. 293, 1483 SW 1000. (6) To 
warrant a finding that an answer to 
a question written in the application 
by the examining physician was not 
that of applicant. Picek v. Modern 
feet rae of America, 177 Ill. A. 


[b] Evidence held insufficient: (1) 
To show fraud or misrepresentations 
in general, Mutual Aid Union v. 
Blacknall, 129 Ark. 450, 196 SW 792; 
Goldschmied y. National Council K. 


& L. S., 202 Ill. 9. 216; Maloney v. 
North American Union, 143 Ill. A. 
615.. (2) To show bad faith of plain- 


tiff in his application for health and 
accident insurance, either in conceal- 


ing information or untruthfully or 
evasively stating the facts. Snyder 
v. National Travelers’ Ben. Assoc., 
180 Iowa 1344, 164 NW 176. (3) TO 


overcome evidence of misrepresenta- 
tion. O’Kane y. National Council K. 
& L. S., 227 Ill. A. 369. (4) Evidence 
that applicant could not understand 
or write English was insufficient to 
show that he was not bound by an- 
swers to questions in the application, 
in the absence of a showing as to 
what took place at the time the ap- 
plication was made and_e signed. 
Erickson y. Knights of Maccabees of 
World, 71 Colo. 9, 203 P 674. 

99. Ark.—Supreme Colony U. oO. 
G, S. v. McDuffy, 247 SW 66. 

Conn.—Criscuolo v. Societa Mon- 
archica di Mutuo Socecorso Vittoria 
Emanuele III, 89 Conh. 249, 93 A 532. 

Ill.—Grant v. Mutual Protective 
League, 192 Ill. A. 4. 

Ky.—Royal Neighbors of America 
v. Hayes, 150 Ky. 626, 150 SW 845. 

Miss. —'Sovereign Camp W..O. W. v. 
Woodruff, 80 Miss. 546, 32 S 4; Su- 
preme Conclave Ko Ns Saylor, 79 
Miss. 62, 29 S 790 (age). 

Mo.—Edmonds vy. Modern Wood- 
men of America, 125 Mo. A. 214, 102 
Sw 601. 

Nebr.—Palmer v. Loyal Mystic 
Legion, 86* Nebr. 596, 126 NW 285. 

N. —Woods v. Sovereign Camp 
ae W., 186 App. Div. 59, 178 NYS 

Tex.—Collins y. United Brothers of 
Prcueaiip, OLC ae Give, A.) Loe) ses 


Ont.—Sons of Scotland Benev. As- 
soc. v. Faulkner, 26 Ont. A. 253. 

[a] Evidence held sufficient: (1) 
To show misrepreséntation as to age. 
Criscuolo y. Societa Monarchica di 
Mutuo Soccorso Vittoria Emanuele 
Ild, 89 Conn. 249, 93 A 532; Daffron 
vy. Modern ‘Woodmen of America, 190 
Mo. A. 3038, 176 SW 498. (2) To sus- 
tain a finding that no misrepresenta- 
tion as to the age of the member was 
made at the time of his admission. 
Palmer y. Loyal Mystic Legion, 86 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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health,’ prior attendance by, or consultations with, | physicians,? family history and relationship,? 


Nebr. 596, 126 NW 285. (3) To show 
that the year of birth in the applica- 
tion was left blank by insured, and 
erroneously filled in subsequently by 
some one else. Royal Neighbors of 
America v. Sims, (Tex. Civ. A.) 216 
Sw 240. 

[b] Evidence held insufficient: (1) 
To show that deceased misrepre- 
sented his age in his application. Hd- 
monds v. Modern Woodmen of Amer- 
ica, 125 Mo. A. 214, 102 SW 601; Col- 
lins v. United Brothers of Friendship, 
ete,, (Tex. Civ. .A.)..192 SW.-800. (2) 
To sustain a finding that insured’s 
statement as to her age, warranted 
to be true in her application for in- 
surance, was in fact true. Grant v. 
Mutual Protective League, 192 Ill. A. 
4. (3) To show that deceased was 
within the age limit requisite for 
membership in defendant association. 
Woods v. Sovereign Camp W. O. W., 
186 App. Div. 59, 173 NYS 672. 

1. U. S.—Hoffman v. Supreme 
Council A. L. H., 35 Fed. 252. 

Cal.—Schwartz v. Royal Neighbors 
of America, 12 Cal. A. 595, 108 P 51. 

Colo.—Supreme Tribe B. H. v. 
Work, 1.0 -Colo. 175, 197: P+ L012. 

Ga.—Sovereign Camp W. O. W. v. 
Parker, 36 Ga, A. 695, 138 SE 86. 

Til.—Gunter v. Mystic Workers of 
World, 212 Ill. A. 178. 

Ilowa.—Foley v. Brotherhood of R. 
Trainmen, 210 NW 585. 

Kan.—Hiatt v. Sovereign Camp W. 
O. W., 107 Kan. 359, 191 P 472. 

Ky.—Sovereign Camp W. O. W. v. 
Thomas, 188 Ky. 306, 222 SW 69. 

Mich.—Mudge vy. Supreme Court I. 
O. F., 149 Mich. 467, 112 NW 1130, 
119 AmSR 686, 14 LRANS 279. 

Minn.—Nardinger  v. Ladies of 
Maccabees of World, 138 Minn. 16, 
163 NW 785. 

Miss.—Heralds of Liberty y. Jones, 
HOR S 519. 

Mo.—Golding v. Modern Woodmen 
Be cmerioa, 213 Mo. A. 171, 250 SW 
33, 

Nebr.—yYonda v. Royal Neighbors 
of America, 96 Nebr. 730, 148 NW 
926. 

Porto Rico.—Vilar v. El 
29 Porto Rico 852. 

Tex.—-Sovereign Camp W. O. W. v. 
Harmon, (Civ. A.) 246 SW 704. 

Utah.—Bednarek v. Brotherhood of 
ee Yeomen, 48 Utah 67, 157 P 

84. 

Wis.—McKnelly y. Brotherhood of 
American Yeomen, 160 Wis, 514, 152 
NW 169. 

[a] Society should be held to 
strict proof of the defense that in- 
sured made false answers to ques- 
tions asked in his physical examina- 
tion. Winn y. Modern Woodmen of 
America, 138 Mo. A. 701, 119 SW 536 
[motion to retax costs den 146 Mo. 
A. 69, 123 SW 59]. 

[b] Evidence held sufficient: (1) 
To show false representations as to 
health. O’Connor v. Grand Lodge A. 
O. U. W., 146 Cal. 484, 80 P 688; 
Sovereign Camp W O. W. v. Parker, 
86 Ga. A. 695, 138 SE 86; Gunter 
v. Mystic Workers of World, 212 Ill. 
A. 178; Trafton vy. National Council 
K & L. S., 198 Ill. A. 347; Foley v. 
Brotherhood of R. Trainmen, (Iowa) 
210 NW 585; Smith v. Supreme Lodge 
K. & L. G. P., 123 lowa 676, 99 NW 
553; Hiatt v. Sovereign Camp W. O. 
W., 107 Kan. 359, 191 PB 472; Royal 
Neighbors of America v. Spore, 160 
Ky. 572, 169 SW 984; Adams v. Amer- 
ican Patriots, 159 Mo. A. 340, 141 SW 
21; Knights of Maccabees of World 
vy. Hunter, 103 Tex. 612, 132 SW 116 
[rev 57 Tex. Civ. A. 115, 143 SW 
359]; McKnelly v. Brotherhood of 
American Yeomen, 160 Wis. 514, 152 


Ancora, 


NW 169. (2) To show that insured 
had been insane before application 
for the certificate, that he knew 


thereof, and fraudulently concealed 
the same. Mudge v. Supreme Court 
I, O. F., 149 Mich, 467, 112 NW 1120, 


£45..0r Je-22] 


119 AmSR’ 686, 14 LRANS 279. (3) 
To show that insured had knowledge 
of disease. Sovereign Camp W. : 
W. v. Thomas, 188 Ky. 306, 222 SW 
69. (4) To show that there was no 
misrepresentation as to health. Hoff- 
man v. Supreme Council A. L. H., 35 


Fed. 252; Lyon y. United Moderns, 
148 Cal. 470, 88 P 804, 113. AmSR 
291, 4: LRANS 247, 7 AnnCas 672; 


Trull v. Independent Order of -Puri- 
tans, 40 Cal. A. 479, 181 P 89; Klein 
v. National Protective: League, 179 
Ill. A. 605; Schmidt v. National 
Counell Ka & EO Sy 176 Ti Aso 13% 
Murray v. Brotherhood of American 
Yeomen, 180 Iowa 626, 163 NW 421; 
Lindsey v. Western Mut. Aid Soc., 
84 Iowa 734, 50 NW 29; Keeton v. 
Grand Lodge A. O. U. W., 112 Kan. 
42, 209 P 662; Heralds of Liberty v. 
Jones, (Miss.) 107 S 519; Brashear vy. 
American Patriots, 161 Mo. A. 566, 
144 SW 163; Winn vy. Modern Wood- 
men of America, 138 Mo. A. 701, 119 
SW 536 [motion to retax costs den 
146 Mo. A. 69, 123 SW 59]; Modern 
Woodmen of America vy. Wilson, .76 


Nebr. 344, 107 NW 568; American 
Order of Protection v. Stanley, 5 
Nebr. (Unoff.) 132, 97 NW 467; 


Homesteaders v. Stapp, (Tex. Civ. A.) 
205 SW 7438; Supreme Ruling F. M. 
C. v. Crawford, 32 Tex. Civ. A, 603, 
75 SW 844; Bednarek v. Brotherhood 
of American Yeomen, 48 Utah 67, 157 
P 884. (5) To support a finding that 
insured was in good health at the 
time of the application and at the 
receipt of the certificate. Sovereign 
Camp W, O. W. v. Nash, (Tex. Civ. 
220 SW 235; Brotherhood of 
American Yeomen y. Hickey, (Tex. 
Civ, A.) 191 SW 162. (6) To show 
that a warranty that insured was in 
good health at the time of his ap- 
plication and of the delivery of his 
certificate was true, notwithstanding 
his previous discharge from the army 
on the ground of psychoneurosis. 
Golding v. Modern Woodmen of 
America, 213 Mo. A. 171, 250 SW 933. 
(7) To support a finding that in- 
sured’s statement in the application 
that she was not pregnant was true. 
Nardinger v. Ladies of Maccabees of 
World, 138 Minn. 16, 163 NW 785; 
Thompson vy. Royal Neighbors of 
America, 154 Mo. A. 109, 133 SW 146. 
(8) To support a finding that insured 
was not pregnant when she made ap- 
plication, and did not become so 
before the certificate was delivered 
to her. Schwartz v. Royal Neigh- 
bors of America, 12 Cal. A, 595, 108 
P 51. (9) To support a finding that 
insured did not have _ tuberculosis. 
Vilar. v. El Ancora, 29 Porto Rico 


852. 

{e] Evidence held insufficient: (1) 
To show fraudulent representations 
as to health. Supreme Tribe B. H. 
Vion Ul MeOhO el Gowe onwe: Od 2 
Schmidt v. National Council K. & L. 
S., 176 Ill. A. 213; Petersun v. Mystic 
Workers of World, 141 Minn. 175, 169 
NW 598; Stratman v. Supreme Coun- 
cil CC! U., (Mor A.) 195).SiWw 55. (2) 
To show misrepresentation and 
knowledge thereof by insured. Sov- 
ereign Camp W. ¥ aeViAr Lomas: 
188 Ky. 306, 222 SW 69. (3) To show 
that insured had falsely stated that 
she never had “la grippe.’”’ Yonda y. 
Royal Neighbors of America, 96 Nebr. 
730, 148 NW 926. (4) To show bad 
faith of insured in stating that she 
did not have. tuberculosis of the 
lungs. Murray v. Brotherhood of 
American Yeomen, 180 Iowa 626, 163 
NW 421. (5) To support a finding 
for the beneficiary on the issue of 
whether insured misrepresented the 
condition of his health in application 
for membership. Modern Woodmen 
of América vs Atcheson, .(Tex. Civ. 
A.) 219 SW 587; Sovereign Camp W 


O. W. v. Cooper, (Tex. Civ. A.) 208 
Sw 550. (6) To sustain a finding 
that insured did not have tubercu- 


losis at the time of applying for 
insurance and that he did not make 
false representations concerning ‘his 
own health and the causes of death 
of his relatives. Sovereign Camp W. 
O. W. v. Harmon, (Tex. Civ. A:) 246 
SW 704. 
2. Ga.—Sovereign Camp W. O. W. 
v. Parker, 36 Ga. A. 695, 138 SE 86. 
Ind.—Catholic Order of Foresters 
Fee tnS, 5d Inds GAR 280.2. 008 oN Es 
Kan.—Glasgow v. Sovereign Camp 
W. O. W., 107 Kan. 354, 191 P 470. 
Ky.—Royal Neighbors of America 
v. Spore, 160 Ky. 572, 169 SW 984. 
Mo.—Harris v. Knights & Ladies 
eae ag 129 Mo. A, 1638, 108 SW 


_N. Y.—Jennings v. Supreme Coun- 
cil Loyal Additional Ben. Assoc., 81 
App. Div. 76, 81 NYS 90. 

Pa.—Nydes v. Royal Neighbors of 
America, 256 Pa. 381, 100 A 944. 

Tex.—Honmiesteaders vy. Stapp, (Civ. 
A.) 205 SW 748, 

Wis.—Rowell vy. Women’s Catholic 
Order of Foresters, 167 Wis. 240, 167 
NW 259. ; 

[a] Evidence held sufficient: (1) 
To show false representations as to 
consultations with physicians. Sov- 
ereign Camp W. O. W. v. Parker, 36 
Ga. A. 695, 138 SE 86; Catholic Order 
of Foresters v. Collins, 51 Ind. A. 
285, 99 NE 745; Hiatt v. Sovereign 
Camps W.= OO. We lOteKkane. 359.) chow 
P 472; Royal Neighbors of America 
v. Spore, 160 Ky. 572, 169 SW _ 984; 
Adams y. American Patriots, 159 Mo. 
A. 340, 141 SW 21; Jennings v. Su- 
preme Council R. A. Ben. Assoc., 81 
App.-Div. 76, 81 NYS 90; McKnelly 
v. Brotherhood of American Yeomen, 
160 Wis. 514, 152 NW 169. (2) To 
warrant a finding that answer by 
insured in his application to a ques- 
tion as to when he had previously 
been attended by a physician was 
true. Harris v. Knights & Ladies of 
Honor, 129 Mo, A. 1638, 108 SW. 130; 
Nydes v. Royal Neighbors of Amer- 
ica, 256 Pa. 381, 100 A 944. (3) To 
show that insured did not intention- 
ally suppress any fact as to con- 
sultations with, or attendance by, 
physicians. Farragher v. Knights & 
Ladies of Security, 98 Kan. 601, 159 


IPAS: 

{[b] Evidence held insufficient: (1) 
To support a finding that insured had 
not consulted or been attended by 
a physician during the past five 
years. Glasgow v. Sovereign Camp 
Wl Wh cl Oe AMO) 1 Out uae Oe 
(2) To support a finding that in- 
sured upon her application fully an- 
swered the question when and for 
what she had sought medical advice 
within three years. Rowell v. 
Women’s Catholic Order of Forest- 
ers, 167 Wis. 240, 167 NW 259. (3) 
To show that the answer of insured 
was false. Ladies of Maccabees of 
World v. Kendrick, (Tex. Civ. A.) 
165 SW 110. (4) To justify a per- 
emptory instruction for defendant on 
the theory \that applicant’s answer 
to the question whether she had been 
under the care of a physician within 
ten years, and as to the cause of ill- 
ness, physician consulted, etc., was 
false. Homesteaders vy. Stapp, (Tex. 
Civ. A.) 205 SW 743. 

Representations as to health in 
application for reinstatement see su- 
pra § 284. 

8. Mickschl v. National Council 
K.. & iy S;,, (40) Cal. CAL 200 a80) Pair. 
Schmidt v. National Council K. & L. 
S., 176 Ill. A. 213; Sovereign Camp 
W. O. W. v. Hubbard, (Tex. Civ. A.) 
248 SW 732. 

[a] Evidence held sufficient to 
show the truth of representations as 
to family history. Supreme Council 
A. L. H. v. Larmour, 81 Tex. 71, 16 
SW 633. : 

[b] Evidence held insufficient: (1) 
To warrant a forfeiture on the 
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habits,* ocecupation,® and prior applications for in- 
surance,® and as to the materiality of representa- 
tions admittedly false.’ 

Merely negative evidence that insured did not 
have a certain disease is insufficient to warrant a 
finding to that effect in the face of unimpeached 
affirmative evidence that he did have such disease.® 

Effect of physician’s certificate. Where the stat- 
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Failure to offer by-laws in evidence. Where the 
certificate and the physician’s examination are suffi- 
cient to show that false representations by insured 
as to his health constituted a breach of contract, 


_ failure to introduce in evidence the by-laws of the 


society is not fatal to the defense.'° 
[§ 288] (4) Estoppel or Waiver.1t Estoppel or 
waiver on the part of the society to avail itself 


ute merely requires physicians to certify as to the 
cause of death, a statement by a physician in his 
certificate, presented as a part of the proofs of 
death, that the disease which caused the death of 
insured had existed from a time prior to the appli- 
cation, is not conclusive evidence of that fact, and 
hence does not prove the falsity of insured’s repre- 
sentations in the application that he did not have 


such disease.? 


ground of misrepresentations as to 
family history. Mickschl v. National 
Council K. & L. S., 40 Cal. A. 100, 
180 P 27; Schmidt v. National Coun- 
cil K. & L, S., 176 Ill, A. 213; Sover- 
eign Camp TW LO Wee Hubbard, 
(Tex. Civ. A.) 248 SW 732; Loesch 
v. Supreme Tribe B. H., (Tex. Civ. 
A.) 190 SW 506. (2) To sustain a 
finding that insured did not make 
false representations as to the causes 
of death of his relatives. Sovereign 


Camp W. . Vv. Harmon, (Tex. 
Civ. A.) 246 SW 704. 
4 Colo.—Modern Woodmen of 


America y. International Trust Co., 
25 Colo. A. 26, 136 P 806. 
Iowa.—Lakka v. Modern Brother- 
hood of America, 163 Iowa 159, 143 
NW 513, 49 LRANS 902. 
Ky.—National Council K. & L. S. 
v. Wilson, 147 Ky. 293, 143 SW 1000. 
Md. —Supreme Council R. A. v. 
Brashears, 89 Md. 624, 43 A 866, 73 
AmSR 244. 
Okl.—Modern Woodmen of America 
v. Broskay, 95 Okl. 135, 218 P 690. 
[a] Evidence held sufficient: (1) 
To show that the use of intoxicants 
by insured, who represented that he 
did not regularly use them, was such 
that no conservative insurance so- 
ciety would have accepted him with 
knowledge. Modern Woodmen of 
America v. International Trust Co., 
25 Colo. A.” 26.1386 P 806: (2) "Lo 
warrant a finding for plaintiff on the 
issue of false representations by in- 
sured as to the use of feria cater 


liquors. National Council K.’& L. S. 
v. Wilson, 147 Ky. 293, 143 SW 
1000; Modern Woodmen of America 


Vv. Broskay, 95 Okl. 135, 218 P 690. 


[b] Evidence held insufficient to 
show false representations as to 
habits. Lakka v. Modern Brother- 


hood of America, 163 Iowa 159, 143 
NW 513, 49 LRANS 902; Supreme 
Council R. A. v. Brashears, 89 Md. 
624, 43 A 866, 73 AmSR 244. 

5. Sutterlute v. Supreme Court I. 
O, F., 171 Ill. A. 339; Beck v. Sover- 
eign Camp W. O. W., 190 Ky. 715, 
228 SW 427. 

[a] Evidence held sufficient: (1) 
' To sustain a finding that insured 
did not make false statements in his 
application for membership in re- 
gard to his employment as an as- 
sistant yardmaster. Brotherhood of 
R. Trainmen v. Swearingen, 161 Ky. 
665, 171 SW 455. (2) To warrant a 
finding that insured was not engaged 
in the liquor business. Sutterlute v. 
Supreme-Court. 1. -O,)\ By 271, 1 A. 
339. (8) To show that decedent was 
the beneficial owner of a saloon and 
operating it under his predecessor’s 
license, not only when the certifi- 
eate was issued, but also when he 
made the membership application. 
Beck v. Sovereign Camp W., O. W., 
190 Ky. 715, 228 SW 427. 

6 Higgens v. Supreme Castle H. 


N., 83 Nebr. 504, 120 NW 1387; Su- 
preme Lodge F. B. v. Jones, (Tex. 
Civ. A.) 143 SW 247. 


[a] Evidence held sufficient to 
show that insured acted in good faith 
in answering a question put to him 
by the medical examiner of the order 
as to his prior rejection for member- 
ship in other orders. Supreme Lodge 
F. B. v. Jones, (Tex. Civ. A.) 1438 
SW 247. 

7. Sovereign Camp W. O..W. Vv. 
Beard, 26 Ga. A. 130, 105 SE 629; 
Royal Neighbors -of America Vv. 
Spore, 160 Ky. 572, 169 SW- 984; 
Modern Brotherhood of America v. 
Jordan, (Tex. Civ. A.) 167 SW 794. 

[a] Evidence held sufficient to 
show that representations were ma- 
terial. Royal Neighbors ‘of America 
v. Spore, 160 Ky. 572, 169 SW 984. 

[b] Evidence held insufficient to 
show that representations were ma- 
terial. Sovereign Camp W. O. W. 
y. Beard, 26 Ga. A. 130, 105 SE 629; 
Loesch v. Supreme: Tribe B. H., (Tex. 
Civ. A.) 190 SW 506; Modern Broth- 


erhood of America v. Jordan, (Tex. 
Civ. A.) 167 SW 794. 
8 McKnelly v. Brotherhood of 


American Yeomen, 160 Wis. 514, 152 

NW 169. 

9. Muller v. Order Germania, 61 
N. Y. Super. 43, 18 NYS 794 (proof 
of death). 

10. Mudge v. Supreme. Court I. O. 
F., 149 Mich. 467, 112 NW 1130, 119 
AmSR 686, 14 LRANS 279. 

11. As ‘affecting right of society 
to avoid or forfeit certificate see su- 
pra §§ 110-133. 

Sufficiency of evidence to show 
waiver of, or estoppel to assert, 
noncompliance with conditions pre- 
cedent to taking effect of contract 
see supra § 282. 

12. Walsh v. Cosumnes. Tribe No. 
TAs (OP Re aM. LOS Cal ogee eae 
418; Chambers v. Great State Coun- 
cil I. O. R. M., 76 W. Va, 614, 86 SE 
467. And see cases infra note 138 et 
seq 

Tal Evidence held insufficient to 
show estoppel to rely _on noncompli- 
ance with by-law. Walsh v. Co- 
sumnes Tribe No, 14 I. O. R. M., 108 
Cal, 496. 41 (P4138. 

Woight and sufficiency of evidence 
in actions on: 

Insurance policies generally see In- 
surance § 860. 

Life policies generally see Life In- 
surance § 441. 
13. Kresin v. Brotherhood of 

American Yeomen, 217 Ill, A. 448. 
[a] Evidence held sufficient to 

show that insured gave his correct 

age in applying for insurance but 

that the society’s agent inserted a 

false answer. Kresin v. Brotherhood 

of American Yeomen, 217 Ill. A. 448; 

Stapleton vy. National Council K. & 

Ta, Dep MOA ds, Ota ae 
14. Knights of Modern Maccabees 

v. Gillespie, 14 Ala. A. 493, 71 S 67; 

Schwartz v. Royal Neifhbors of 

America, 12° Cal. A. 595, 108°P 51; 

Bednarek v. Brotherhood of Ameri- 

can Yeomen, 48 Utah 67, 157 P 884; 

Burdick v. Modern Woodmen of 


of grounds’ for avoiding or forfeiting the contract 
must be established by a preponderance of clear 
and satisfactory evidence.” 
tions of estoppel or waiver as affecting the right 
to avoid the certificate on the ground of fraud or 
misrepresentation by insured in respect of his age,'? 
health,!* prior attendance by, or consultations with, 
physicians,’®> habits,1® occupation,’’ other existing 


This apples to ques- 


America, 47 Wash, 572, 92 P 439. 

[a] Evidence held sufficient: (1) 
To show waiver of false answers. 
Knights of Modern Maccabees v. Gil- 
lespie, 14 Ala. A. 493, 71 S 67; Bed- 
narek y. Brotherhood of American 
Yeomen, 48 Utah 67, 157 P 884. (2) 
To show that insured’s answer to the 
question as to health was made on 
the advice of the examiner... Schwartz 
v. Royal Neighbors of America, 12 
Cal. A:..595) 108° P ~54: 

[b] Evidence held insufficient to 
show waiver of false answers. Bur- 
dick v. Modern Woodmen of America, 
47 Wash. 572, 92 P 439. 

15. Sullivan v. Catholic Order of 
Foresters, 201 Ill. A. 514; Bednarek 
Vv. Brotherhood of American Yeomen, 
48 Utah 67, 157 P 884; Burdick v. 


Modern Woodmen of America, 47 
Wash. 572, 92 P 439. 
[a] Evidence held sufficient: (1) 


To sustain a finding that applicant 
gave a true answer but that the 
defendant’s examining physician had 
erroneously recorded it. Sullivan v. 
Catholic Order of Foresters, 201 Ill. 
A. 514. (2) To support a finding that 
the medical examiner, when he ex- 
amined applicant, was informed that 
the latter had undergone an opera- 
tion for appendicitis. Bednarek. v. 
Brotherhood of American Yeomen, 48 
Utah 67, 157 P 884. : 

{b] Evidence held insufficient to 
show waiver of false answers. Bur- 
dick v. Modern Woodmen of America, 
47 Wash. 572, 92 P 439. 

16. Colo.—Modern Woodmen of 
America v. International Trust Co., 
25 Colo. A. 26, 186 P 806, 


Ind.—Fraternal Aid Assoc. v. 
Gremminger, 184 Ind.: 57, 110 NE 
546. 


Mich.—Cameron v. Royal Neigh- 
bors of America, 197 Mich, 173, 163 
NW 902. 

Or.—Whigham v. Supreme Court I. 
O. F., 51 Or. 489, 94 P 968; 

Tex.— Brown v, Sovereign Camp 
W. O. W., 20 Tex. Civ. A. 373, 49 SW 


89 93 
Tal Evidence held sufficient to 
show insurer’s waiver of insured’s 


false representation as to his use of 
intoxicating liquors. Fraternal Aid 


Assoc. v. Gremminger, 184 Ind. 57, 
110 NE 546. 
[b] Evidence held insufficient: (1) 


To show knowledge by society of 
falsity of statements as to use of 
intoxicants. Cameron  v. Royal 
Neighbors of America, 197 Mich. 173, 
163 NW 902; Whigham y. Supreme 
Court I. O. F., 51 Or, 489, 94 P 968; 
Brown v. Sovereign Camp W. O. W., 
20 Tex. Civ. A, 373, 49 SW 893. (2) 
To show that defendant’s agent who 
assisted in organizing the local so- 


ciety had knowledge of insured’s 
intemperate habits. Modern Wood- 
men of America v. International 
ae "Goh. 26.4 Colo.sAs. 26/5 5136552 
6, 
17. Sovereign Camp W. O 


2 WWE ve 
Tucker, 206 Ala. 562, 90 S 801; Pal- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nate number. 
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insurance,** and prior applications for insurance,1® 
and as affecting the right to forfeit the certificate 
for breach of promissory warranty or condition 
subsequent,° such as engaging in a prohibited oc- 
cupation,”* or failing to pay dues and assessments 
A preponderance of 
the evidence likewise is necessary to prove waiver 


within the time required.?2 


winter ve Court of Honor, 212 11],, A.7 R. 
Evidence held sufficient to 


[a] 
show that the agent who took the 
application and the officers of the 
local court knew the true occupation 
of insured. Palmeter y. Court of 
Honor, 212 Ill, A. 565. 

18. Supreme Lodge K. P. v. Few, 
142 Ga.240, 82 SE 627. 

[a] Evidence held sufficient to 
show knowledge by the. society’s 
agent of other existing insurance, so 
as to estop the society from avoiding 
the certificate. Supreme Lodge K. 
P. v. Few, 142 Ga. 240, 82: SE 627. 

19. Knights of Modern Maccabees 
vy. Gillespie, 14 Ala. A. 493, 71 S 


67. 

[a] Evidence held sufficient to 
show waiver. of false answers, 
Knights of Modern Maccabees v,. Gil- 
lespie, 14 Ala. A, 493, 71 S 67. 

20. Galvin vy. Knights of Father 
Mathew, 169 Mo. A. 496, 155 SW 45. 

fa] Evidence held sufficient to 
justify an inference that the local 
council knew that a member was not 
observing his pledge to abstain from 
the use of intoxicating drink. Galvin 
v. Knights of Father Mathew, 169 
Mo. A. 496, 155 SW 45. 

21. Ala.—Allen v. Sovereign Camp 
W. O. W., 209 Ala. 236, 96 S 67. 

Ill.— Goldschmied Vv. National 
Council K. & L. S., 202 Ill. A.' 216. 

Minn.—Hendrickson v. Grand 
Lodge A. O. U. W., 120 Minn. 36, 138 
NW 946. 

Mo.—Thompson v. Modern Brother- 
hood of America; 189 Mo. A. 15, 176 
Sw 506. 

Tex.—Sovereign Camp W. O. W. Vv. 
Scott, (Civ. A.) 246 SW 1107. 

[a] Evidence held sufficient: (1) 
To show waiver. Goldschmied vy. Na- 
tional Council K. & L. S., 202 Ill. A. 
216; Hendrickson vy. Grand Lodge 
A. O. U. W., 120 Minn. 36, 138 NW 
946; Thompson v. Modern Brother- 
hood of America, 189 Mo. A. 15, 176 
SW 506. (2) To show that the grand 
lodge had knowledge that insured 
had engaged in the occupation of 
saloon keeper. Thompson v. Modern 
Brotherhood of America, supra. (3) 
To sustain a finding that insurer 
knew of insured’s change to a more 
hazardous occupation. Sovereign 
Camp W. O. W. v. Little, (Tex. Civ. 
A.) 225 SW 574. 

[bl Evidence held insufficient: 
(1) To show waiver of failure to give 
notice of change of employment and 
to pay extra premium. Sovereign 
Camp W. O. W. v. Tucker, 206 Ala. 
562, 90 S_801. (2) To show knowl- 
edge of local officers that ihsured 
had forfeited his rights by failure 
to notify the clerk and pay an ad- 
ditional assessment on changing to 
a more hazardous occupation. Allen 
v. Sovereign Camp Ie). 2 AWVs OS 
Ala. 236, 96 S 67. (3) To show that 
defendant’s local camp clerk actually 
knew that insured was engaged in a 
prohibited occupation when he ac- 
cepted payment of assessments at 
the ordinary rate so as to establish 
an estoppel to claim forfeiture. Sov- 
ereign Camp W. O. W. vy. Scott, (Tex. 
Civ. A.) 246 SW 1107. 

22, Ala.—Modern Order of Pre- 
torians v. Childs, 108 S 23. 


Ark.—American Ins, Union v. Ben- 


son, 172 Ark. 1043, 291 SW 1007. 
Ga.—National Council J. O. U. A. 
ye v. Caraway, 13 Ga. A. 819, 81 SE 
43, 
Iil.—Jones v. Supreme Lodge K. 
H.. 236 Til. 113, 86 NE 191, 127 AmSR 


Supreme Council 


Towa.—Clark v. 
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A.; 200 Iowa 699, 205 NW 355. 
Kan.—Salter v. Security Ben. As- 
soc., 120 Kan. 395, 243 P 1033. 
Minn.—Behnke vy. Modern Brother- 
hood of America, 167 Minn, 104, 208 
NW 542. 
Aid 


Nebr.—WNational Assoc. V 


Bratcher, 65 Nebr. 378, 91 NW 379, 


93 NW 1122. 

N. H.—Langlois v. Association 
Canado-Americaine, 79 N. H. 264, 108 
AL 289. 

N. Y.—Teckemeyer v. Supreme 
Council R. T. T., 4 App. Div. 537, 40 
NYS 23.. 

Pa.—Mathers vy. Protected Home 
Circle, 55 Pa. Super. 421. 

Ss. C.—Fuller v. Sovereign Camp 
W. O. W., 136 S. C. 238, 134 SH 238, 
47 ALR 1136. 

Tex.—Bennett v. Sovereign Camp 
W.' 0. W., ‘(Civ. A.) 168 SW 10238. 

Ta] Receipt of prior delinquent 
payments without objection, without 
reinstatement, without ascertaining 
whether insured is still in good 
health, and without any action by the 
secretary or board of directors ex- 
ercising an‘option in regard to his 
reinstatement as provided by the by- 
laws of the society, tends to show 
that the society had waived the right 
to enforce the forfeiture. U. 8S. In- 
eon Sociayv. Griggs, 118. ATMA. 


yf: 

[b] Evidence held sufficient: (1) 
To show waiver of default. Ameri- 
can Ins. Union vy. Benson, 172 Ark. 
1043, 291 SW 1007; National Council 
J. O. Uw A. M, v. Caraway, 13 Ga. A. 
819, 81 SE 248; Jones v. Supreme 
Lodge K. H., 236 Ill. 118, 86 NE 191, 
127 AmSR 277; Lang v. North Ameri- 
ean Union, 226 Ill. A. 31; Clark v. 
Supreme Council R. A., 200 Iowa 699, 
205 NW 355; Langlois v. Association 
Canado-Americaine, 79 N. H. 264, 108 
A 289; Teckemeyer v. Supreme Coun- 
cil R. T. T.; 4 App. Div. 537, 40. NYS 
23; Baker v. New York State Mut. 
Ben. Assoc., 9 NYSt 653 [aff 112 N. 
Y. 672 mem, 20 NE 416 mem]; Fuller 
v. Sovereign Camp W. O. W., 136 S. C. 
238, 134 SE 288, 47 ALR 1136. (2) 
To show waiver of a requirement 
that dues be paid solely to the re- 
corder of local council. Modern Or- 
der of Pretorians v. Childs, (Ala.) 
108 S 23. (8) To warrant a finding 
that the society had led the member 
to believe that notice of dues would 
be given him and that no such notice 
was given. Loyal Protective Ins. Co. 
v. Walker, 126 Ark. 296, 189 SW 1050. 
(4) To show that plaintiff was de- 
pending on a local officer to pay the 
dues, and not upon the custom to 
send written notice of dues. Ben- 
nett v. Sovereign Camp .W. O. W., 
(Tex. Civ. A.) 168 SW 1023. (5) To 
warrant a conclusion that insured by 
his intemperate habits was not a 
proper subject for relief in the mat- 
ter of carrying sick or indigent mem- 
bers, and, in view of Rev. St. (1911) 
art 4847, to justify a refusal to ren- 
der judgment for him, notwithstand- 
ing the findings of a local custom 
to carry sick and indigent members. 
Bennett v. Sovereign Camp W. 
W., supra, 

[ec] Evidence held insufficient: (1) 
To prove waiver of default. Na- 
tional Council K. & L. S. v. Dillon, 
212 111. 320, 72 NE 367. [rev 108 Ill. 
A. 183]; Dobson y. Triple Tie Ben. 
Assoc., 88 Kan. 705, 129 P 1173; 
National Aid Assoc, v. Bratcher, 65 
Nebr. 378, 91 NW 379, 93 NW 1122; 
Ronald v. Mutual Reserve Fund Life 
Assoc., 132 N. Y, 3878, 30 NE 739; 
Mathers vy. Protected Home Circle, 55 
Pa. Super. 421. (2) To show estab- 
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of, or estoppel to assert, noncompliance with condi- 
tions of reinstatement after suspension or forfei- 
ture,??> or with provisions requiring notice and 
proofs of loss,?4 or a written application for benefits 
within a specified time.?° 

Slight evidence indicating an intention to waive 
a known forfeiture may be sufficient to prevent 


lishment of course of dealing for 
local officer of fraternal beneficial 
association to accept dues from mem- 
bers for stated period after ma- 
turity. Salter -v. Security Ben. As- 
soc., 120 Kan. 395, 243 P 1033. (8) 
To show that at any time prior to 
the death of insured the practice of! 
accepting payment of dues at ir- 
regular intervals had been discon- 
tinued by the local body. Behnke 
v. Modern Brotherhood of America,: 
167 Minn. 104, 208 NW 542. 
23. Ala.—Sovereign Camp W..O. 
W. v. Tucker, 110 S 901. 
lll.—Soukup y. Modern Woodmen 
of America, 210 Ill. A. 320. 
Kan.—Pickens vy. Security Ben. As- 
soc., 117 Kan. 475, 231 P 1016, 40° 
ALR 654, 
N. Y.—Munn vy. Masonic Life As- 
soc., 115 App. Div. 855, 101 NYS 91 
[aff 189 N. Y. 486, 82 NE 724]. 
Okl.—Sovereign Camp W. O. W. v. 
Chaffer, 92 Okl. 41, 217 P 358. \ 
[a] Evidence held sufficient: (1) 
To show waiver of strict compliance 
with conditions of reinstatement. 
Munn v. Masonic Life Assoc.,. 115 
App. Div. 855, 101 NYS 91 [aff 189 N. 
Y. 486, 82 NE 724]. (2) To show that 
clerk of local association, in perform- 
ing acts constituting waiver of a 
condition requiring a certificate of 
good health before reinstatement, 
was acting as the agent of the asso- 
ciation and not as the agent of in- 
sured.. Sovereign Camp W. O. W. v. 
Chaffer, 92 Okl. 41, 217-P 358... (3) 
To show that the society did not 
waive a requirement that insured 
procure a health certificate for rein- 
statement policy. Sovereign Camp 
ae v.. Tucker, (Ala.) 110 §$ 


[b] Evidence held insufficient to 
show waiver of a provision forfeit- 
ing the certificate for nonpayment 


of dues unless reinstated while in 
good health. Soukup v. Modern 
Woodmen of America, 210 Ill. <A. 


320; Pickens y. Security Ben. Assoc., 


rp Kan. 475, 231 P 1016, 40°ALR 
24. United Commercial Travelers 


v. Sain, 186 Fed. 271, 108 CCA 3817; 
Fink v. Catholic Order of Foresters, 
161 Minn. 70, 200 NW 809; Stambler 
v. Order of Pente, 159 Pa. 492, 28 A: 


301; Sovereign Camp W. ain? WWE Ve 
Boden, (Tex. Civ. A.) 286 SW 3380. 
[a] Evidence held sufficient: (1) 


To justify a finding that defendant 
had waived a provision of its by- 
laws, requiring notice of death within, 
a specified time. United Commercial 
Travelers v. Sain, 186 Fed. 271, 108 
CCA 317. (2) To warrant an infer-= 
ence that the beneficiary was induced 
by a provision of the cértificate to 
delay presenting proof of death until 
after the period of absence giving 
rise to a presumption of death. Sov- 
ereign Camp W. O. W. v. Boden, 
(Tex. Civ. A.) 286 SW 330. (8) To 
show that the society waived verifi- 
cation of a physician’s certificate ac- 
companying proofs of disability. 
Stambler v. Order of Pente, 159 Pa. 
492, 28 A 301. 

{b] Evidence held insufficient tc 
prove waiver by defendant of proof 
of death. Fink v. Catholic Order of 
Foresters, 161 Minn. 70, 200 NW. 
809, ; 

25. Fink v. Catholic Order of For- 
esters, supra, 

[a] Evidence held insufficient to' 
show waiver of requirement of writ- 
ten application for benefit within 
one year after member’s death. Fink 
v. Catholic Order of Foresters, 161 
Minn. 70, 200 NW 809. 
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[§ 289] f. Death or Disability and Cause There- 
of?7—(1) Fact and Time of Death. In accordance 
with the rule applicable to actions on ordinary poli- 
cies of life insurance*® the death of insured must 
be established by a preponderance of the evidence ;7° 
but it need not be proved beyond a reasonable 
doubt,2° and may be shown by circumstantial, 


well as by direct, evidence.*! 


The presumption of death arising from the un- 
explained absence of insured*? is sufficient in the 
absence of rebutting evidence to’ establish the fact 
of death,** provided such presumption is aided by 
proof of diligent effort to locate the absentee.** 

Time of death. While the presumption of death 
arising from absence ordinarily raises no presump- 
tion as to the time of death,®® the time of death 


26. Thompson vy. Modern Broth- 
erhood of America, 189 Mo. A. 15, 176 
SW 506; Keys v. National Council K. 
oy fa S, 174) Mo.) A... 671, 161 Sw 

27. Contingency on which benefits 
are payable see supra §§ 168-181. 

Evidence of death generally see 
Death §§ 20-30. 

28. See Life Insurance § 442. 

29. Lindahl v. Supreme Court I. 
QO. F., 100 Minn. 87, 110 NW 358, 117 
AmSR 666, 8 LRANS 916; Aldridge 
Va Brotherhood of American Yeo- 
men, 154 Mo. A. 700, 1386 SW 31; 
Winter v. Supreme Lodge K. P., 96 
Mo. A. 1, 69 SW 662; Knights of 
Maccabees of World v. Parsons, (Civ. 
A.) 179 SW 78 [rev on other grounds 
109 Tex. 14, 182 SW 672]. 

[a] Evidence held sufficient: (1) 
To sustain a finding of the death of 
insured and the identity of the body. 
Lindahl v. Supreme Court I. O. F., 
100 Minn. 87, 110 NW 358, 117 AmSR 
666, 8 LRANS 916. (2) To show that 
insured was living when the judg- 
ment was rendered for plaintiff at 
the trial. Aldridge v. Brotherhood 
of American Yeomen, 154 Mo. 
700, 1386 SW 31. 

20. Kennedy v. Modern Woodmen 
of America, 243 Ill. 560, 90 NE 1084, 
28 LRANS 181 [aff 149 Ill. A. 471]. 

31. Ill—Steen v. Modern Wood- 
men of America, 218 Ill. A. 152 [aff 
296 Ill. 104, 129 NE 546]. 

Ind._-Supreme Couneil: C, ‘Bi Lv 
Boyle, 10 Ind. A. 301, 37 NE 1105. 

Iowa.—Hicks v. Modern Woodmen 
of America, 213 NW 236. 

Kan.—Modern Woodmen of Amer- 
ica v. Gerdom, 77 Kan, 401, 94 P 
788. 

Mo.—Pfeifer v. Supreme Tribe B. 
H., 191 Mo. A. 38, 176 SW 710. 

Yex.—Sovereign Camp W. O. W. v. 
Piper, (Civ. A.) 222 SW 649; Knights 
of Maccabees of World v. Parsons, 
(Civ. A.) 179 SW 78 frev on other 
grounds 109 Tex. 14, 182 SW 672). 

32. See supra § 262. And see also 
Death §§ 5-19. 

33. Richey v. Sovereign Camp W. 
O. W., 184 Iowa 10, 168 NW: 276, LRA 
1918F 1116; Sovereign Camp W. O. 
(Tex. Civ, A.) 222 SW 
Olsson v. Ancient Order of 
United Workmen, 388 Ont. L. 268, 11 
OntWN_ 266. 

34. Cal.—Brown v. Grand Lodge 
Ati, SUS Writs Calk (Ag 5377 1105 P 
351. 

Tll.—Kennedy y. Modern Woodmen 
of America, 248 Ill. 560, 90 NB 
1084, 28 LRANS 181 [aff 149. Ill!) A, 
471]; Modern Woodmen of America 
v. Graber, 128 Il). A. 585. 

’ Kan.—Modern Woodmen of Amer- 
ae v. ‘Gerdom, 77 Kan. 401, 94 P 
788. 

Minn.—Pierson vy. Modern Wood- 
men of America, 125 Minn. 150, 145 
NW 806. 

Ont.—Linke v. Canadian Order of 
Foresters, 33 Ont. L. 159, 7 OntWN 
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| may be established by the evidence as a whole in 


death.*? 
as 


In General. 


. 


795, 

35. See supra § 262. See also 
Death § 18. : 

36. Cal.—Benjamin Vv. District 
Grand. Liodge No.4 1. O78. 4B ack 
Cal<260; 21525 PAT3i, 


Iowa.—Hicks v. Modern Woodmen 
of America, 218 NW 236. 

Minn.—Behlmer y. Grand Lodge 
A. O. U. W., 169 Minn. 305, 1283 NW 
1071, 26 LRANS 305. 

Mo.—Johnson v. Sovereign Camp 
me O.. W., 163 Mo. A. 728, 147 SW 

Tex.—Sovereign Camp W. O. W. v. 
Boden, (Civ. A.) 286 SW. 330; Sov- 
ereign Camp. W. O. W. v. Piper, (Civ. 
A.) 222 SW 649. 

Wash.—Butler v. Supreme Court 
I. G2 BS, 60) Wash. 271 il 0 PLO One 

[a] Evidence held sufficient: (1) 
To sustain a finding that the mem- 
ber died before a designated date. 
Behlmer v. Grand Lodge A. O. U. 
W., 109 Minn. 305, 123 NW 1071, 
26 LRANS 305; Supreme Lodge of 
Pathfinder v. Johnson, (Tex. Civ. A.) 
168 SW 1010; Butler v. Supreme 
Courter.) O.4B.,WiG0s Wash. - 172 11 06ee 
1007; Butler v. Supreme Lodge I. O. 
Bi 6310 Wash. eile: oi 01-5 Ps 480526 


LRANS 2938. (2) To sustain a find- 
ing fixing the date of insured’s 
death, after the presumption of 


death from unexplained absence had 
sufficed to prove the fact of his 
death. Linneweber v, Supreme Coun- 
ei), (CK, AC, F380 Cali cA. 1315+ .s1682, 2 
229, (3) To justify a finding that 
the member died while his dues were 
paid after his disappearance and be- 
fore the expiration of seven years 
after his disappearance. Johnson v. 
Sovereign Camp W. O. W., 163 
728, 147 SW 510. 

[b] Evidence held insufficient to 
establish death of an absent mem- 
ber at the time the benefit certificate 
was in force. Hicks v. Modern 
Woodmen of America, (Iowa) 213 
NW 236. 

387. Sovereign Camp W. O. W. v. 
Boden, (Tex. Civ. A.) 286 SW 330. 
38. See Mvidence § 1730 et seq. 
39. See Life Insurance §§ 442, 448. 
40. Ark.—Hminent Household C. 
ee v. Hewitt, 122 Ark. 480, 184 SW 

BZ: 


Towa.—Matheson v. Iowa State 
Traveling Men’s Assoc., 180 Iowa 
1019, 164 NW 194. 

Mich.—Bishop v. Brotherhood of 


Locomotive Firemen, ete., 204 Mich. 

605, 171 NW 528. 
Tenn.—Benson y. Grand Lodge B. 

By, -(h.; A), 4,5 Wo-lsze 
Tex.—Brotherhood of Locomotive 


Firemen, etc. v.. Williams, (Civ. A.) 
291 Sw 301. 
{a] Evidence held sufficient to 


sustain a finding that plaintiff's dis- 
ability was within the terms of the 
certificate. Eminent Household C. 
W. v. Hewitt, 122 Ark. 480, 184 SW 
52 (proof of fracture of arm); Ma- 
theson v. Iowa State Traveling Men’s 


the light of the established fact of death.*® 
other “words, when the death of insured within a 
definite period is established, evidence may be suffis 
cient to fix the time thereof, although it is insuffi- 
cient to prove in itself both the fact and time of 


Mo, A. | 


In 


[§ 290] (2) Cause of Death or Disability—(a) 
The rules governing the weight and 
sufficiency of the evidence in civil actions gener- 
ally,*® and in actions on ordinary life insurance 
policies in particular,®® are applicable in actions 
on mutual benefit certificates in determining the 
sufficiency of the evidence to show the cause and 
extent of the accident or disability for which re- 
covery is sought,*° and to establish the cause of 
death,*! as, for example, whether it resulted from a 


Assoc., 180 Iowa 1019, 164 NW 194 
(that loss of eyesight was through 
external, violent, and accidental 
means within ninety days after ac- 
cident); Bishop v. Brotherhood of 
Locomotive Firemen, etc., 204 Mich. 
605, 171 NW 528 (that plaintiff was 
totally disabled); International Trav- 
elers’ Assoc. v. Dixon, (Tex. Civ. A.) 
283 SW 681 (that‘rupture of artery 
was caused solely by a fall within 
an_accident policy). 

[b] Evidence held insufficient to 
show disability warranting recov- 
ery. Benson vy. Grand Lodge B. L. 
F., (Tenn. Ch. A.) 54 SW 132 (dis- 
ability from defective eyesight); 
Williams y, Brotherhood of Locomo- 
tive Firemen, etc., (Tex. Commn. A.) 
298 SW 535 [aff (Civ. A.) 291 SW 
301] (total and permanent blind- 
ness). 

Contingency on which benefits are 
payable see supra §§ 168-181. 

41. U. S.—Order of United Com- 
mercial Travelers vy. Nicholson, 9 F. 


(2d) 7. 
Ark.—Railway Mail Assoc. We 
Johnson, 140 Ark. 289, 215 SW 682. 
Ill.—Klein v. National Protective 
Legion, 179 Ill. A. 605. 
Towa. —Cummings vy. Railway Mail 
Assoc., 190 Iowa 348, 177 NW 466. 
Mich.—O’Brien vy. Brotherhood of 
American Yeomen, 183 Mich. 86, 150 


NW 1380. 
Minn.—Lockway vy. Modern Wood- 


men, of America, 121 Minn. 170, 141 
NW 1, 
Mo.—Welch Vv. Fraternal Aid 


Union, 214 Mo. A. 4438, 253 SW 187. 

Nebr.— Williams Vv. “Western Trav- 
elers’ Acc. Assoc., 97 Nebr. 352, .149 
NW 822; Modern Brotherhood of 
America V. Cummings, 68 Nebr. 256, 
94 aoe 144. 

N. Y.—Sasse v. Order of United 
Commercial Travelers; 168 App. Div. 
746, 154 NYS 558 

Tenn.—Kidd v. National Council J. 
sae A. M., 1837 Tenn, 398, 193 SW 
Tex.—International Travelers’ As- 


Boe. v. Griffing, (Civ. A.) 264 SWw 
[a] Where something appears 


that can have caused death, and an- 
other adequate cause for it is not 
made to appear, it may be found 
that, the cause appearing to which 
the death might be due was the cause 
of it. Cummings v. Railway Mail 
Assoc., 190 Iowa 348, 177 NW 466. 

[b] Testimony of ordinary lay- 
men held to be of no weight as 
against testimony of physicians as to 
physical condition and cause of death 
of insured. O’Brien y. Brotherhood 
of American Yeomen, 183 Mich, 86, 
150 NW 130. 

[c] Evidence held sufficient: (1) 
To show that death resulted from 4 
cause within the terms of the policy... 
Railway Mail Assoc. v. Johnson, 140 
Ark. 289, 215 SW 682 (that the mem- 
ber’s death was due to an accident, 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 


— 


bs 
7 


§§ 290-291] 
violation or attempted violation of the law,*2 or was 
due to the act of the beneficiary,*? or to the use 
of intoxicants or narcotics by insured,#* or occurred 
while insured was engaged in a prohibited occupa- 
tion.*° To defeat recovery it is not enough to 
show a state of facts equally consistent: with the 
elaim that the injury was due to an excepted risk 
as with another cause.*® And where the defense 
is based on an alleged violation of the law by in- 
sured, defendant not only must prove such defense 
by a preponderance of the evidence, but also must 
establish by a like preponderance of evidence each 


MUTUAL BENEFIT INSURANCE 


[45 C.J3.] 341 


and every element of the crime charged.*7 That the 


evidence as to the cause of death is purely circum- 
stantial does not require more than a preponderance 
of the proof.48 

Recitals in a death certificate signed by officers 
of the local lodge that insured was not engaged 
in a hazardous occupation at the time of his death 
are prima facie evidence of the facts recited.*® 

[§ 291] (b) Suicide.*° Suicide of insured, as a 
defense, must be established by clear and satisfac- 
tory proof,°t and by a preponderance of the evi- 
dence,** but a fair preponderance of the evidence 


and not a disease); Clark v. Iowa 
State Traveling Men’s Assoc., 156 
towa 201, 135 NW 1114, 42 LRANS 
‘631 (that the member was drowned); 
Nardinger vy. Ladies of Maccabees of 
World, 138 Minn. 16, 163 NW 785; 
Beile v. Travelers’ Protective As- 
Bec. 155 Mo. A. 629, 135 SW. 497; 
,Young v. Railway Mail Assoc., 126 
Mo, A. 325, 103 SW 557; Moon: v. 
Order of United Commercial Travel- 
‘ers, 96 Nebr. 65, 146 NW 1037, 52 
LRANS 1203, AnnCasi916B 222; In- 
ternational Travelers’ Assoc. v. Grif- 
‘fing, (Tex. Civ. A.) 264 SW 263. (2) 
To support a finding that the member 
did not die of consumption. Klein 
‘vy. National Protective Legion, 179 
‘Tl. A. 605. (3) To sustain a finding 
that death did not result from cere- 
bral hemorrhage or heart failure 
caused by accidental injuries, within 
by-laws providing for limitation of 
the amount of recovery in case of 
death from such*causes. Williams 
vy. Western Travelers’ Acc. Assoc., 97 
Nebr. 352, 149 NW 822. (4) To sus- 
tain a finding that insured died of 
apoplexy, and not from a disease 
with which he was afflicted at the 
time of his application for insur- 
ance, and which he failed to disclose. 
Supreme Lodge F. B. v. Jones, (Tex. 
Civ. A.) 148 SW 247. (5) To show 
absence of eyewitness to an acci- 
dental injury. Fiedler v. Iowa State 
Traveling Men’s Assoc., 191 Iowa 
287, 179 NW. 317. 

[d] Evidence held insufficient: (1) 
To show that insured died from a 
cause within the risks assumed by 
defendant society. Order of United 
Commercial Travelers y. Nicholson, 
9 F. (2d) 7; Sasse v. Order of United 
Commercial Travelers, 168 App. Div. 
746, 154 NYS 558. (2) To show con- 
elusively that insured died of heart 
disease, so that the recovery could 
be only one third of the face of 
the certificate, under a provision 
reducing recovery by two thirds if 
death from heart disease occurred 
during the first year. Welch v. Fra- 
ternal Aid Union, 214 Mo. A. 443, 
253 SW 187. (3) To show that death 
caused by a gunshot wound was ac- 
eidental within a provision, requir- 
ing it to be established by at least 
one eyewitness, other than insured, 
that the shooting was accidental. 
Roeh y. Business Men’s Protective 
Assoc., 164 Iowa 199, 145 NW 479, 51 
LRANS 221, AnnCasi1915C 813. 

Contingency on which benefits are 
payable see supra §§ 168-181. 

Effect of statements in proofs of 
death or coroner’s verdict see infra 

292. , 

a 42. Ala.—Woodmen of World v. 
Wright, 7 Ala. A, 255, 60 S 1006. 

Ga.—supreme Council’ R. vA. “vy. 
Quarles, 23 Ga. A. 104, 97 SE 557. 

lll.— Brown v. Mystic Workers of 
World, 151 Ill. A. 517. 

Mich.—Gilchrist v. Mystic Work- 
ers of World, 196 Mich. 247, 163 NW 
10. 
Mo.—Ingle v. Sovereign Camp W. 
O. W., 204 Mo, A. 597, 216 SW 787. 

Tex.—Sovereign Camp W. O. W. Vv. 
Bailey, (Civ. A.) 183 SW 107 [rev 
on other grounds (Commn. A.) 222 
SW 550]. 
~ [a] Evidence held sufficient: (1) 
To sustain a finding that insured did 
mot die as the result of a violation 


or attempted violation of the law. 
Sovereign’ Camp W. O. W. v. Keen, 
16 Ga. A. 703, 86 SE 88; Gilchrist 
v. Mystic Workers of World, 196 
Mich. 247, 163 NW 10 (that insured 
did not come to her death by reason 
of an abortion nor cause an abortion 
to be brought about); Ingle v. Sov- 
ereign Camp W. O. W., 204 Mo. A. 
097, 216 SW 787; Gilkey v. Sovereign 
Camp W. O. W., (Mo. A:) 178 SW 875; 
Sovereign Camp W. O. W. v. Bailey, 
(Tex. Civ. A:) 183 SW 107 [rev on 
other grounds (Commn. A.) 222 SW 
550]. (2) To show that insured was 
not the aggressor in a fight in which 
he was killed.. Woodmen of World 
v. McCoslin, (Tex. Civ. A.) 126 SW 
894. (3) To show that insured was 
killed while committing an assault. 
Smith v. Royal League, 177 Ill. A. 
326; Woodmen of World v. Hipp, 
(Tex Civ. A.) 147 Sw 816; <4) Lo 
show that a _ self-inflicted abortion 
and not pneumonia was the cause of 
death. Rice v. Royal Neighbors of 
America, 206 Ill. A. 492. 

[b] Evidence held insufficient to 
show that death resulted from vio- 
lation or attempted’ violation of law. 
Woodmen of World v. Wright, 7 Ala. 
A. 255, 60 S 1006; Supreme Council 
R. A. v. Quarles, 23 Ga. A. 104, 97 
SE 557. 

43. Grand Lodge U. B. F. 8. M. T. 
Meret (Tex. Civ. A.) 203 SW 

[a] Evidence held sufficient to 
show that the beneficiary killed in- 
sured, where the same_ evidence 
would have sustained a conviction of 
murder in the first degree, with 
death penalty. Grand Lodge U. B. 
F, S. M. T. v. Lawson, (Tex.! Civ; A.) 
203 SW 394. ‘ 

44. I11]1.—Gill v, Modern Woodmen 
of America, 221 Il]. A. 388. 

Iowa.—Boeck v. Modern Woodmen 
oafte eh 162 Iowa 159, 148 NW 
Ccihdie 

Minn.—Lockway v. Modern Wood- 
men of America, 121 Minn. 170, 141 
NW 1. 

Mo.—Cummings v. Sovereign Camp 
W. O. W., 170 Mo. A. 194, 155 SW 488. 

Tenn.—Snyder v. Supreme Ruler 
F. M. C., 122 Tenn. 248, 122 SW 981, 
45 LRANS 209 [aff 227 U.S. 497, 338 
SCt 292, 57 . ed. 611]. 

{a] Evidence held sufficient: (1) 
To show that insured’s death was 
the immediate result of the use of 
drugs and narcotics. Gill v. Modern 
Woodmen of America, 221 Ill, A. 388. 
(2) To show that death resulted 
from the intemperate use of intoxi- 
cants. Boeck v. Modern Woodmen 
of America, 162 Iowa 159, 143 NW 
999; Ury v. Modern Woodmen of 
America, 149 Iowa 706, 127 NW 665. 
(3) To warrant a finding that in- 
sured’s death was not due to the ex- 
cessive use of intoxicating liquors. 
Vail v. North American Union, 191 
Ill, A. 297, 

[b] Evidence held insufficient: (1) 
To show that insured’s death was 
the direct result of drinking intoxi- 
cating liquors. Cummings vy. Sover- 
eign Camp W. O. W., 170 Mo. A. 194, 
155 SW 488; Kidd v. National Coun- 
cil J. O. U. A. M., 187 Tenn.’ 398; 1938 
SW 130. (2) To show that insured 
died from delirium tremens. Lock~< 
way v. Modern Woodmen of America, 
121 Minn. 170, 141 NW 1, (3) To 


show that death was caused by the 
use of drugs. Snyder v. Supreme 
Ruler F. M. C.; 122 Tenn. 248, 122,SW..- 
981, 45 LRANS 209 [aff 227. U. S:! 
497, 33'°SCt 292.57 Ib. ed.6119. i 
45. Frain v. Modern Woodmen of: 
America, 60. -Colo.. 585, 155) P3305 
Queatham v. Modern Woodmen of 
America, 148 Mo. A. 33, 127 SW 651., 
[a] Evidence held sufficient to' 
show death while engaged in an 
excepted occupation. Frain v. Mod- 
ern Woodmen of America, 60 Colo. 
585, 155 P 330. : 
[b] Evidence held insufficient t 
show that the member came to his 
death as a direct result of engaging 
in a prohibited occupation. Queatham 
v. Modern Woodmen of America, 148 
Mo. A. 33, 127 SW: 651. 
46. Fellers v. Modern Woodmen of 
America, 182 Iowa 99, 165 NW 584. 
47. Brown v. Mystic Workers of 
World, 151 Till. A; 517. 1 
48. Travelers’ Protective Assoc. v. 
Roth, (Civ. A.) 108 SW 1039 [rev on 
other grounds 102 Tex. 241, 115 SW 
31, 182 AmSR 871, 20 AnnCas 97]. 
49. Sovereign Camp W. O. W. v. 
Craft, 208 Ala. 467,°94 S 831. 
50. Cross references: 
te aa risk see supra §§ 171— 


Effect of statements in proofs of 
e352 or coroner’s verdict see infra 
Presumptions and burden of proof 

see supra § 263. 

51. Parrish y. Order of, United 
Commercial Travelers, 232 Fed. 425, 
146 CCA 419. 

52. Ala.—Sovereign Camp W. O. 
W. v. Dennis, 17 Ala. A. 642, 87 S 
616 [certiorari den 205 Ala. 316, 87 
S 620]. 

Ark.—Grand Lodge A, O. U. W. v.. 
Mode, 157 Ark. 62, 247 SW. 386. 

Fla.—Sovereign Camp W. O. W. v. 
Hodges, 72 Fla. 467, 73 S 347. 

Ill.—Rumbold_ v. Supreme Council, 
R. L., 206 Ill. 518, 69 NE 590 [rev 
103% Tih» :AL59'6)2 

Ind.—Sovereign Camp W. O. W. v. 
Porch, (184° Inds 92; °110 . NE 659; 
Modern Woodmen of America  v. 
Craiger, 175 Ind. 30, 92: NE 113, 93 
NE 209; Hodson v. Great Camp K. M. 
M., 47 Ind. A. 113, 93 NE 861. 

Iowa.—Beverly v. Supreme Tent 
M. W., 115 Iowa 524, 88 NW 1054. 

Ky.—American Benev. Assoc. v. 
Stough, 83: SW 126, 26 KyL 1093. 

Minn.—Zearfoss v. Switchmen’s 
Union of North America, 102 Minn. 
56, 112 NW 1044. 

Miss.—Fletcher v. Sovereign Camp 
W..O. W., 81 Miss. 249, 32 S 928. 

Mo.—Bilderback v. Security Ben. 
Assoc., (A.) 257 SW 176; Bear v. 
Sovereign Camp W. O. W., 207 Mo. 
A. 82, 2830 SW 369; Claver v. Wood- 
men of World, 152 Mo, A. 155, 133 
SW 1538. 

Nebr.—Schrader v. Modern Broth- 
erhood of America, 90 Nebr. 683, 134 
NW 267; Hardinger v. Modern Broth- 
erhood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74. 

N. Y.—Feierstein v. Supreme 

69. App. Div. 538, 74 
NYS 558 


Okl.—Oklahoma Aid+¢ Assoc, vy. 
Thomas, 125. Okl. 190, 256 P-:719; 
Modern Brotherhood of America vy. 
White, 66 Okl. 241, 168 P 794, LRA 
1918B 520. i ; ; 
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is sufficient,°* even though it is cireumstantial.** 
While the presumption against suicide places on 
defendant the burden of proof,®> such presumption 
has, of itself, no probative force and will not, with- 
out other evidence, support a finding that insured did 
Evidence of facts surround- 
ing the death pointing unmistakably to the conelu- 
sion that insured took his own life, and excluding 
all reasonable probability of death by murder or 
accident, is sufficient to overcome the presumption 
that a sane person would not destroy his own life, 
and establishes, at least prima facie, the defense 
Conversely, where the evidence of 
suicide is circumstantial, defendant fails unless the 
circumstances exclude with reasonable certainty any 
hypothesis of death by accident or by the act of © 
Because of the instinct of self-preserva- 


not commit suicide.*® 


of suicide.5? 


another.®8 


Tex.—Jennings v. Sovereign Camp 
WV OLahWe ea CivedA ds i296-0S Ww | 961; 
Woodmen of World v. Holmes, (Civ. 
A.) (232 SW 575. 

Wis.—Zimmerman y. Fraternal Re- 
eth Assoc., 166 Wis. 446, 166 NW 


_ [a] A note written by insured 
immediately prior to death, showing 
an intention to commit suicide, al- 
though important evidence on the 
question of whether insured commit- 
ted suicide, was not conclusive, but 
was evidence to be considered along 
with all other evidence of the case. 
Sovereign Camp W. O. W. v. Dennis, 
17 Ala, A. 642, 87 S 616 [certiorari 
den 205 Ala. 316, 87 S 620]. 

[b] Evidence held sufficient: (1) 
To prove suicide. Grand Lodge A. 
4 W. v. Mode, 157 Ark. 62, 247 
SW 386; Industrial Mut, Indemn. 
. v. Watt, 95 Ark. 456, 130 SW 
532; Ferrero v. National Council K. 
& L. S., 309 Ill. 476, 141 NE 130; 
Supreme Court of Honor v. Schwartz, 
96 Ill. A. 587 [aff 194 Ill. 344, 62 
NE 777]; Beverly v. Supreme Tent 
M. W., 115 Iowa 524, 88 NW. 1054; 
Metzradt v. Modern Brotherhood of 
America, 112 Iowa 522, 84 NW 498; 
Fletcher vy. Sovereign Camp W. O. 
W., 81 Miss, 249, 32 S 923; Newland 
v. Modern Woodmen of America, 168 
Mo. A. 311, 153 SW 1097; Richey 
v. Woodmen of World, 163 Mo. A. 
235, 146 SW 461; Feierstein v. Su- 
preme Lodge K. H., 69 App. Div. 53, 
74 NYS 558; Jennings v. Sovereign 
Camp W. O. W., (Tex. Civ. A.) 296 
SW 961; Loyal Americans of Re- 
public v. McClanahan, 50 Tex. Civ. 
A. 256, 109 SW 973; Zimmerman vy. 
Fraternal Reserve Assoc., 166 Wis. 
446, 166 NW 5; Krogh v. Modern 
Brotherhood of America, 153 Wis. 397, 
141 NW 276, 45 LRANS 404; Voel- 
kel v. Supreme Tent K. M. W., 116 
Wis. 202, 92 NW 1104. (2) To sus- 
tain a finding of accidental death. 
Grand Lodge A. O. U. W. v. Wood, 
113 Ark. 502, 168 SW 1070; Grand 
Lodge A. O. . W. v. Banister, 80 
Ark. 190, 96 SW 742; Modern Wood- 
men of America v. Kincheloe, 175 
563, 94 NE 228, AnnCasl1913C 
1259; American Benev. Assoc. v. 
Stough, 83 SW 126, 26 KyL 1098; 
Fraternal Aid Union v. Whitehead, 
125 Miss, 153, 87 S 453 [motion to 
transf cause overr on suggestion of 
error 125 Miss. 661, 88 S 274]; Bear 
v. Sovereign Camp W. O. W., 207 
Mo. A, 82, 230 SW 369; Norman v. 
Order of United Commercial Travel- 
ers, 163 Mo, A. 175, 145 SW 853; Hunt 
v. Ancient Order of Pyramids, 105 
Mo, A. 41, 78 SW 649; Oklahoma Aid 
Assoc. v. Thomas, 125 Okl. 190, 256 P 
719; Knights of Maccabees of World 
vil Etair, (Tex, ClyitA, 2192. SW. soi; 
Knights of Maccabees of World vy. 
Johnson, (Tex. Civ, A.) 148 SW 718. 
(3) To sustain a finding that insured 
did. not commit suicide by drinking 
carbolic acid. Sovereign Camp W, 
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was suicidal.®° 


dence.®! 


W. v. McCulloch, (Tex. Civ. A.) 


O. 
192 SW 1154. 


[c] Evidence held insufficient: (1) 
To prove. suicide. Knights Tem- 
plars’, ete., Life Indemn. Co. V. 


Crayton, 209 Ill. 550, 70 NE 1066 [aff 
110 Ill. A. 648]; Sprainis v. Lietu- 
wishika WBvyangelishka Liuterishka 
Draugystes, 232 Ill A. 427; Mod- 
ern Woodmen of America v. Kinche- 
loe, (Ind. A.) 91 NE 976; Modern 
Woodmen of America v. Craiger, 
(Ind. A.) 90 NE 84; Sovereign Camp 
W. O. W. v. Bridges, 7 Ind. T. 433, 104 
SW 672 [rev on other grounds 165 
Fed. 342, 91 CCA 328]; Tomlinson v. 
Sovereign Camp W. O. W., 160 Iowa 
472, 141 NW _ 950; Sovereign Camp 
WwW. O. W. v. Valentine, 173 Ky. 182, 
190.SW 712; Sovereign Camp W. O. 
W. v. Salmon, (Ky.) 120 SW 358; 
Zearfoss v. Switchmen’s Union of 
North America, 102 Minn. 56, 112 NW 
1044; Cummings v. Sovereign Camp 
W. O. W., 170 Mo. A. 194, 155 SW 488; 
Schrader v. Modern Brotherhood of 


, America, 90 Nebr. 683. 1834 NW 267; 


Grand Fraternity vy. Green, 62 Tex. 
Civ. .A. 366, 131. SW, 442. .(2) "Bo 
sustain a finding against suicide. 
Inghram v. National Union, 103 Iowa 
395, 72 NW 559; Miller vy. National 
Council 'K. :&. La. S,;)- 1409 Nebr. 199, 
190 NW. 495; Sovereign Camp W. O. 
W. v. Hruby, 70 Nebr. 5, 96 NW 998; 
Grand Fraternity v. Melton, 102 Tex. 
399, 117 SW 788 [rev (Civ. A.) 111 


SW 967]; Woodmen of World v. 
Alexander, (Tex. Civ: ‘A.) 239, SW 
343. 

53. Kerr v. Modern Woodmen of 


America, 117 Fed. 593, 54 CCA 655 
{certiorari den 1938.U. 8S. 670, 24 SCt 
853, 48 L. ed. °840];;. Zearfoss v. 
Switchmen’s Union of North Amer- 
ica, 102 Minn. 56, 112 NW 1044; En- 
dowmen Rank O. K. P. v. Steele, 107 
Tenn. 1, 63 SW 1126; Jennings v. 
Sovereign Camp W. O. W., (Tex. Civ. 
A.) 296 SW: 961. 

54. Dickey v. Supreme Tribe B. 
(Mo. A.) 2538 SW 417. 

55. See supra § 263. 

Woodmen of World v. Alex- 
(Tex. Civ. A.) 289 SW 343. 
Ind.—Sovereign Camp W. O. 
pal v. Haller, 24 -Ind. A. 108, 56 NE 

55. 

Iowa.—Connell v. Iowa State Trav- 
eling Men’s Assoc., 130 Iowa 444, 116 
NW _ 820; Beverly v. Supreme Tent 
M. ‘W., 115 Iowa 524, 88 NW 1054. 

Kan.—Deweese v. Sovereign Camp 
WwW. O. W., 110 Kan, 434, 204 P 528; 


Power v. Modern, Brotherhood of 
rei osdy: 9'8n (Kamin 48%3 44604, . £68: oe 


Nebr.—Miller v. National Council 
K. & L. S., 109 Nebr, 199, 1909 NW 
Hardinger v. Modern Brother- 
hood of America,:72 Nebr. 860, 101 
NW 983, 103 NW 74. 

Tenn.—Clement ov. 
Tenn. 40, 81 SW 1249. 

And see cases supra note 52. 

[a] Dlustration.—Hvidence 


Clement, 


that 


'Brotherhood of America, 


113 | 


ee 
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tion the jury is justified in inferring that poison 
causing the death of insured was taken by acci- 
dent, irrespective of the question of burden of 
proof, where it is not conclusively shown that it 
was taken with suicidal intent.®® 

Affidavit of the attending physician, signed by 
officers of the lodge to which insured belonged and 
not by the beneficiary, stating that the cause of | 
death was suicide, is insufficient to prove that death 


Insanity or other mental incompetency. If it is 
claimed that insured was insane, or mentally incom- 
petent to understand the nature of his act, when 
he committed suicide, the insanity or incompetency 
must be proved by a preponderance of the evi- 


insured, a man sixty-seven years old, 


having domestic troubles and con-' 


fronted with poverty, several times 
intimated his purpose to take his 
own life, that his body was found in 
a river a half mile below a bridge 
upon which his clothes were found, 
and that in the pocket of his coat 
was a note in his own handwriting, 
stating that there was no place in 
this world for an old man without 
a home, did not warrant a finding in 
favor of the beneficiary on the issue 
of suicide, but, on the contrary, was 
sufficient to overcome the presump- 
tion against suicide. Miller vy. Na- 


tional Council K. & L. S., 109 Nebr. 
199, 190 NW 495. ? 
58. U.. S.—Parrish v. Order’ of 


United Commercial, Travelers, 232 
Fed. 425, 146 CCA 419. 
Ala.—Sovereign Camp W. O. W. v. 
Dennis, 17 Ala. A. 642, 87 S 616 [cer- 
tiorari den 205 Ala. 316, 87 S 620].° 
Fla.—Sovereign Camp W. O. W. v. 
Hodges, 72 Fla. 467, 73 S 347. 
Iowa.—Michalek vy. Modern Broth- 
erhood of America, 179 Iowa 33, 161 
NW 125; Van Norman y. Modern 
143 Iowa 
5386, 121 NW 1080; Connell v. Iowa 
State Traveling Men’s Assoc., 139 
Iowa 444, 116 NW 820. 
La.—Hastings v. Supreme Lodge 
K.2.30 4a.) A. COrleans) 3st, 
Minn.—Kornig v. Western Life In- 
demn. Co., 102 Minn. 31, 112 NW 
1039; Lindahl v. Supreme Court TI. 
O. F., 100 Minn. 87, 110 NW 358, 117 
AmSR 666, 8 LRANS 916. 
Mo.—Bilderback y. Security Ben. 
Assoc., (A.) 257. SW 176; Cummings 
v. Sovereign Camp W. O. W., 170 Mo. 
A. 194, 155 SW 488; Shotliff v. Mod- 


‘ern Woodmen of America, 100 Mo. 


A. 138, 73 SW 326. 

Nebr.—Schrader v. Modern Broth- 
erhood of America, 90 Nebr. 683, 134 
NW 267; Hardinger v. Modern Broth- 
erhood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74; Modern Wood- 
men of America y. Kozak, 63 Nebr. 
146. 88 NW 248. 

Va.—Cosmopolitan LL. Ins. 
Koegel, 104 Va. 619, 52 SE 166. 

And see cases supra note 52. 

[a] Suicide by a sane man is an 
act of moral turpitude, if not a crime, 
and if the facts surrounding death 
ean be reconciled with any reason- 
able theory of an innocent or acci- 


dental cause, it is the duty of courts 


and jurors to adopt-that explanation. 
Michalek v. Modern Brotherhood of 
America, 179 Iowa 33, 161 NW 125. 

{[b] That a revolver was found in 
the hand of insured is not conclusive 
that he committed suicide. Kornig 
v. Western Life Indemn,. Co,’ 102 
Minn. 31, 112 NW 1039. : 

59. Grand Lodge A. O. U. W. v. 
Wood, 113 Ark. 502, 168 SW 1070. 

60. Supreme Lodge K. H. v. Jag- 
gers,-62 N, J. L. 96, 40.A 783 [aff 
62 Oa J. L. 800, 45 A 1092]. 

61. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Co. ys. 


U. S.—Supreme Council R. A. 


[§ 291 


| 


[§ 292] (c) Proofs of Death®? and Coroner’s In- 
}) quest. The proofs of loss furnished by plaintiff 
are not conelusive against him in the absence of 
facts creating an estoppel,®* but are prima facie 
evidence of the facts stated therein,** including the 
fact of suicide,*° and hence are sufficient to warrant 
_a finding in accordance therewith, 
“by evidence that they are untrue or were made 
But statements in the proofs 
of death that insured’s death resulted from mor- 
phine poisoning are not. sufficient to prove that he 
Nor is a statement that the 
remote cause of death was miscarriage, for which 
sufficient to show 
inflicted abortion’’ within a provision of the con- 
tract providing that it should be void in such ease.®® 
A report of death not furnished by plaintiff, but 
made by officers of the local body, is not sufficient 


through mistake.*% 


committed suicide.®* 


insured was curetted, 


“192 Fed. 453, 112 CCA 
W. v. 


Vs : Wishart, 


Ark.—Grand Lodge A. O. U. 
Mode; 157 Ark. 62, 247 SW 386. 

Tll.— Supreme Gourt of Honor v. 
Peacock, 91 Ill. A. 632. 

Ky.—Sovereign Camp W. O. W. v. 
Havas, 217 Ky. 846, 290 SW_ 690; 
Sovereign Camp W. O. W. v. Land- 
rum, 158 Ky. 841, 166 SW_ 598. 

N. Y.—Meacham v. New York State 
Mut. Ben. Assoc., 46 Hun 363 [aff 
120 N. Y. 237, 24 NE 283]. 

{a] “Delirium resulting from dis- 
ease.”—In an action on a certificate 
reducing the amount payable in case 
of death by suicide, except in “de- 
lirium resulting from disease,” evi- 
dence held to show that deceased at 
the time of suicide was laboring un- 
der a delirium resulting from dis- 
ease, ‘delirium’ meaning a morbid 
condition, often the result of fever, 
in which mental action is abnormally 
rapid, incoherent, and characterized 
by illusions, hallucinations, or er- 
ratic fancies; wanderings of the 
mind. Grand Lodge A. O. U. W. Vv. 
Mode, 157 Ark. 62, 247 SW 386. 

[b] Evidence held sufficient to 
‘prove insanity or mental incapacity. 
Sovereign Camp W. O. W. v. Havas, 
217 Ky. 846, 290 SW 690; Sovereign 
Camp W. O. W. v. Landrum, 158 Ky. 
841, 166 SW 598 (finding that in- 
sured was so mentally incompetent 
as not to realize that his act would 
result in death); Bankers’ Fraternal 
Union v. Donahue, 109 SW _ 878, a 
KyL 196; Supreme Council K! 
W. v. Heineman, 78 SW 406, 25 KYL 
1604; Meacham v. New York State 
Mut. Ben. Assoc., 46 Hun 363 [aff 
120 N. Y. 237, 24 NE 283]. 

[e] Evidence held insufficient to 
prove insanity or mental incapacity. 
Supreme Council R. A. v. Wishart, 192 
Hed. 453,- 112: CCA.) 591; Sovereign 
‘Camp W. O. W. v. Valentine, 173 Ky. 
182, 1909 SW 712. 

62. Necessity and sufficiency see 
Supra §§ 183-187. 

63. See supra § 186. 

64. Almond v. Modern Woodmen of 
America, 133 Mo. A. 882, 113 SW 695. 

Effect of statements in proofs of 
death as shifting burden of proof 
See supra §§ 262, 263. 

65. U. Si—Supreme Lodge K. P. v. 
Beck, 94 Fed. 751, 36 COA 467 [aff 
e% U. S. 49, 21 sct 532, 45 L. ed. 
‘741). 

Iowa.—Anderson v. Royal High- 
landers, 195 Iowa 1252, 193 NW 640; 
Michalek vy. Modern Brotherhood of 
America, 179 Iowa 33, 161 NW _ 125; 
‘Tomlinson v. Sovereign Camp W. O. 
W., 160 Iowa 472, 141 NW 950. 

Mo. —Grey v. Independent Order of 
‘Foresters, (A.) 196 SW 779; Osburn 
v. Court of Honor, 152 Mo. A. 652, 133 
SW 8&7; Almond v. Modern Woodmen 
of America, 133 Mo. A. 382, 113 SW 

Pa.—Jenkner v. Supreme Tent K. 
M. W., 243 Pa. 281, 90 A 73. : 
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unless rebutted 


‘*self- 


General. 
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in itself to prove the cause of deatn.*® 

Verdict of a coroner’s jury stating the cause of 
death,’° as that insured came to his death by sui- 
cide," is insufficient, without other evidence, 
establish prima facie that death resulted from 
the cause stated, unless such verdict is annexed 
to, and made a part of, the proofs of death.7? 
the other hand it has_been held that the coroner’s 
verdict, conceding its admissibility, is prima facie 
evidence of the cause of death.7? 

[§ 293]. J. Trial—l. In General. 
lating to the trials of civil actions generally’ are 
applicable to the conduct of a trial in an action 

on a mutual benefit certificate.75 

[§ 294] 2. Questions of Law and Fact’’—a. In 

In accordance with the general rules?” it 
| is the province of the court to determine all ques- 
tions of law,’® while questions of fact are to be 


to 


On 


The rules re- 


Wis.—Voelkel v. Supreme Tent K.] demurrer to the evidence in a suit 


M. W., 116 Wis. 202, 92 NW 1104. 
Presumption and burden of proof 
see supra § 263. 
66. Supreme Lodge K. P. v. Beck, 


194 Bed. 751,36 CCA, 467 [aff 181 U. 


S. 49, 21 SCt 532, 45 L. ed. 741]; 
Melton v. Royal Highlanders, 194 
Iowa 352, 189 NW 787; Lockway 


v. Modern Woodmen of America, 121 
Minn. 170, 141 NW 1; Almond v. 
Modern Woodmen of America, 133 
Mio 2A. 239.2,6 243" SW 695: And see 
cases supra notes 64, 65. 

[a] Evidence held sufficient to 
rebut a statement in the proofs of 
death that insured died from delirium 
tremens. Lockway v. Modern Wood- 
men of America, 121 Minn, 170, 141 
NW 1. 

67. Almond y. Modern Woodmen 
On pment eas 133 Mo. A. 382, 113 SW 
6 

68. Heinrichs v. Royal Neighbors 
of America, (Mo. A.) 292 SW 1054. 

69. Puls v..Grand Lodge A. O. U. 
W..;) 13 INS DF $59, L027 NW~ 165. 

70. Puls v. Grand Lodge A. O. U. 
W., Supra. 

Effect of statements in coroner's 
jury as shifting burden of proof see 
Supra §§ 262, 263. 


71. Grand Lodge A. O, U. W. v. 
Banister, 80 Ark. 190, 96 SW 742; 
Peckham y. Modern ' Woodmen. of 
America, 151 Ill. A. 95; Schmidt v. 
Supreme Council R. A., (Mo. A.) 207 
SW 874. 

72. Supreme Lodge K. P, y. Beck, 


94 Fed. 751, 36 CCA 467 [aff 181 U. 
S. 49, 21 SCt 532, 45 L. ed. 741]. 

73. Tomlinson v. Sovereign Camp 
Ww. O. W., 160 Iowa 472, 141 NW 
950; Mittelstadt v. Modern Woodmen 
of America, 143 Iowa,:186, 121 NW 
803, 186 AmSR 765. 

74. See Trial [38 Cyc 12388]. 

75. See cases infra this note. 

[a] Trial of issués by jury.—A 
cause of action by a company to 
compel a policyholder to pay his pro 
rata share of expenses, pursuant to 
the charter and the member's, con- 
tract, and to foretlose a lien given 
therefor, is solely of equitable cog- 
nizance, so that defendant is not en- 
titled as of right to have any issue 
tried by a jury. Farmers’ Mut. Ins. 
Assoc. v. Berry, 53 §. C. 129, 31 SE 
53 


[b] Admissions on trial.—In an 
action on a policy, an admission on 
the trial by defendant of the validity 
of plaintiff's demand, ‘except as to 
the amount plaintiff was entitled to 
receive,” and a stipulation by de- 
fendant that it would confine its de- 
fense wholly to that question, con- 
cedes that plaintiff had an insurable 
interest in the life of deceased. Peo- 
ple’s Mut. Ben. Soc. v. McKay, 141 
Ind. 415, 39 NE 231, 40 NE 910. 

[c] Place of service of rule for 
reference.—Charles v. Keystone Mut. 
Ben. Assoc., 2 Montg. Co, (Pa.) 143. 

{d] Demurrer to evidence.—A 


on a life policy issued by a foreign 
fraternal society on the life of a 
married woman for the benefit of 
her husband does not raise the ques- 
tton of the right of the husband to be 
a beneficiary, where no such issue 
was raised in the pleadings or as- 
serted at the trial. Kern v. Supreme 
Council, A. L. H., 167 Mo. 471, 67 
SW 252. 

In actions on: 

Insurance policies generally see In- 

surance § 862 
Life policies generally see Life In- 

Surance § 444. 

76. In actions on: j 
Insurance policies generally see In- 

Surance §§ 863-872. 

Life policies generally see Life In- 

surance §§ 445-450. 

77. see ‘Trial [388 Cye 1511]. 

78. Ala.—Eminent Household C. 
W. v. Gallant, 194 Ala. 680, 69 S 884. 

Ga.—Massachusetts Ben. Life As- 
soc. v. Robinson, 104 Ga. 256, 30 SE 
918, 42 LRA 261. 

Ill— Crosse v. Supreme Lodge K. 
& WL. H., 254 Ill. 80,.98 NE 261,,. 45 
LRANS 162;,Bagley v. Grand Lodge 
A, O.-U.. W., 13%; Til. 498, 22 NE 487 
{rev on other grounds 31 Ill. A. 
618]; Modern Woodmen of America 
v. Boone, 56 Ill. A. 431. 

Ind.—Wagner v. Supreme Lodge K. 
P., 64 Ind. A. 510, 116 NE 91; Su- 
preme Lodge M. A. F. O. v. Miller, 
60 Ind. A. 269, 110 NE 556. 

Mo.—Smith v. Sovereign Camp W. 
QL WW, gL tS EOS 9 i S Wa soees 
Berryhill v. Supreme Tribe B. H., 
167 Mo. A. 530, 152 SW 93. 

N. Y.—Kenyon v. Knights Templar, 
etc., Mut. Aid Assoc., 122 N. Y. 247, 
25 NE 299. 

Pa.—Baltimore, etc., Employes’ Re- 
lief Assoc. v. Post, 122 Pa. 579, 15 
A 885, 9 AmSR 147, 2 LRA 44 

Ss. ¢.—Clarkson v. Supreme “Lodge 
By Pend on Se Co 184,82) SR LOaAs: 

Tex, International Order of 
Twelve K. & D. T. v. Boswell, .(Civ. 
A.) 48 SW 1108. 

Wash.—Dubcich v. Grand Lodge A, 
O. U. W., 33 Wash. 651, 74 P: 832: 

[a] Statutory provisions. — (1) 
Under Rev. St. (1899) § 7908, in an 
action on a, certificate issued by an 
association which, although nomi- 
nally a fraternal benefit association, 
is in fact an assessment company as 
to the particular certificate in ques- 
tion, the assessment of the amount: 
due on the certificate is a matter. of 
law for the court, and not an act 
for the jury to perform under the 
provisions of § 726, providing that, 
when the verdict shall be found 
for plaintiff in an action for the re- 
covery of money only, the jury shall 
also assess the amount of recovery. 


Kroge v. Modern Brotherhood of 
America, 126 Mo, A, 698, 105 SW 
685. (2) But it is error for the 


court to compute the interest on the 
amount due and instruct the jury to 
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determined by the jury.” 


[45 C. J.] 


‘the jury in any manner.** 


other hand, 


include the result of that computa- 
tion in the verdict. Kroge v. Mod- 
ern Brotherhood of America, supra. 

79. Ala.—Sovereign Camp We Oo: 
W. v. Graham, 214 Aja. 239, 107 S 
98; Supreme Ruler si itd, eas Darwin, 
202 Ala. C81; (IOS Zoo. 

Ark.—Mosaic Templars of Amer- 
ica v. Woolfolk, 165 Ark. 273, 262 
SW 681. 

Ky.—Sovereign Camp W. O. W. v. 
Valentine, 173 Ky. 182, 190 SW 712. 

Mich.—Reis v. Arbeiter Untersteut- 
zung Verein No. 2, 111 Mich. 127, 71 
NW 177 

Mo.—Bange vy. Supreme Council L. 
EE) 179 Woy A ot, 61 SW (652: 

Nebr.—Donnelly v. Sovereign Camp 
W. O] W., 111 Nebr. 499,197 NW 125. 

N. C.—Blackman vy. Woodmen of 
World, 184 N. C. 75, 113 SE 565. 

Oh.—Catholic Ladies of Columbia 
v. Butler, 19 Oh, A. 467. 

Okl.—Fraternal Aid Union Vv. 
Helms, 96 OKI. 125, 220 P 915. 

Pa.—Dinan v. Supreme Council C. 
M. B. A., 210 Pa. 456, 60 A 10. 

[a] Rejection of applicant.—It 
cannot, aS a matter of law, be said 
that the chief medical examiner of 
a fraternal order acted arbitrarily in 
rejecting an applicant sixty-two 
years of age on the ground that his 
‘pulse rate (seventy-six when _sit- 
\ting, and eighty when standing), was 
;excessive. Supreme: K. P.\-v. “An- 
\drews, 31 Ind. A. 422, 67 NE 1009. 
' 80. Ala.—Sovereign Camp W. O. 
W. v.’ Graham, 214 Ala,’ 239, -107 S 
98; Supreme Ruler M. CG. v. Darwin, 
'203 Ala. 687, 79 S 259. 

! Ark.— Mosaic Templars of Amer- 
ica v. Woolfolk, 165 Ark. 273, 262 
SW 681. 

| Colo.—Head Camp Pacific Judisdic- 
tion Wi. O. W. y. Bohanna, 50)’ Colo; 
545, 151 P 428. 

' Jnd.—Supreme Lodge K. P. v. An- 
‘drews, 09 Ind. A, 1, 77. NE’ 361, 78 
NE 433. 

' Ky.—Sovereign Camp W. O. W. v. 
/Valentine, 173 Ky. 182, 190 SW 712. 
Mich.—Reis v. Arbeiter Unterstuet- 
zung Verein No, 2, 111 Mich. 127, 71 
NW 177. 

- Minn.—Boynton v. Modern Wood- 
men of America, 148 Minn. 150, 181 
NW 327, 17 ALR ‘401. 

Mo.—Bange vy. Supreme Council L. 
oO MO. AY 2 L6G SW | 6b2. 

Okl.—Fraternal Aid Union v. 
Helms, 96 Okl. 125, 220 P 915. 

Pa.—Dinan v. Supreme Council C. 
M. B. A., 210 Pa. 456, 60 A 10, 

Utah.—Moran vy, Knights of Colum- 
bus, 46° Utah 397," 151" P.353. 
| [a] Evidence held to present ques- 
tion of fact: (1) As to the age of 
the member at the time of admis- 
‘sion. Reis v. Arbeiter Unterstuet- 
zung Verein No. 2, 111 Mich. 127, 71 
NW 177; Dinan v. Supreme Council 
‘Catholic Mut. Ben. Assoc., 210 Pa. 456, 


Accordingly, where the 
evidence on a question of fact is conflicting, or is 
of such a character that different inferences might 
reasonably be drawn therefrom, the question is for 
the jury,®° and in such ease not only is it proper 
to overrule a demurrer to the evidence, or to refuse 
a request for dismissal or nonsuit or a directed 
\verdict, but it is error to take the questions from 
But if there is no evi- 
dence on the issue of fact or the evidence is un- 
disputed, or is of such a character that but one 
inference can reasonably be drawn therefrom, the 
question ordinarily becomes one of law for the 
court, which it alone may dispose of, as by dis- 
missal, nonsuit, or direction of a verdict.*? 
it has been held that, although the evi- 
dence in support of an affirmative defense, after 
plaintiff has made a prima facie case, is uncontra- 
dicted, the issue must be submitted to the jury to 
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Agency. 


On the 


60 A110. (2) As to identity of the 
deceased member with the person 
named in a baptismal record. Knox 
v. Catholic Women’s Benev. Legion, 
69 Pa. Super. 426. ¢3) As to the 
member’s regular address. Bange v. 
Supreme Council L. H., 179 Mo. A. 
21, 161°? SW 652. -(4) “As ‘to settle- 
ment in full of a claim on a cCerti- 
ficate. Mosaic Templars of America 
v. Woolfolk, 165 Ark. 273, 262 SW 
681. (5) As to acquiescence in re- 
fusal to transfer from one class of 
risks to another. Supreme Lodge K. 
P. v. Andrews, 39 Ind: A. 1, 77 NE 
361, 78 NE 433. 

81. Mo. — Corbin Vv. Mystic 
Workers of World, (A.) 226 SW 64; 
Gooden v. Modern Woodmen of Amer- 
ica, 194 Mo. A. 666, 189 SW 394. 

Nebr.—Donnelly v. Sovereign Camp 
Ww. O. W., 111 Nebr. 499, 197 NW 125. 

N. C.—Blackman v. Woodmen of 
World, 184 N. C..75, 113 SH 565. 


v. Butler, 19 Oh. A. 467. 
Okl.—Fraternal Aid ‘Gnion Mia 
Helms, 96 Okl. 125, 220 P 915. 
[a] Refusal of nonsuit is proper 


where plaintiff has made a _ prima. 


facie case. Blackman v. Woodmen 
of World, 184 N. C. 75, 118 SE 565. 

{[b] Demurrer to evidence held 
properly overruled where plaintiff has 
made a prima facie case. Fraternal 
Aid Union v, Helms, 96 Okl. 125, 
220. 2915. 

[ce] Divection of verdict for de- 
fendant is error where there is a 
secintilla of evidence in favor of 
plaintiff in the issue. Catholic 
Ladies of Columbia v. Butler, 19 Oh. 
A. 467. 

82. Ala.—Eminent Household C. 
W. v. Gallant, 194 Ala. 680, 69 S 884. 

Ark.—Brotherhood of Locomotive 
Firemen, ete. v. Aday, 97 Ark. 425, 
134 SW. 928, 34 LRANS 126. 

Tl1.—Quinn v. North American Un- 
ion, 162 Ill, A. 319; Boening v. North 
American Union, 155 Ill. A. 528, 

Miss.—Grand Lodge C. K. P. v. 
Seay, 106 Miss. 264, 64 S 571. 

Mo.—Welch vy. Fraternal Aid Un- 
ion, 214 Mo. A. 443, 253 SW 187. 

N. Y.—Meehan v. Supreme Council 
CG. B...96" App: ‘Div, “Lt2" 88 NYS 
821 [aff 194 N. Y. 577 mem, 88 NE 


1125 mem]. 

Pa.—DeDomenicies v. Quiroli, 62 
Pa. Super. 586; Shannon vy. Knights 
of Macabees, 54 Pa. Super. 634. 

[a] Direction of verdict for plain- 
tiff held proper.—Brotherhood of Lo- 
comotive Firemen, ete. v. Aday, 97 
Ark, 425, 184 SW 928, 84 LRANS 126 
eerie’ disability). 
fendant held proper.—Grand Lodge C. 
K. P. v. Seay, 106 Miss. 264, 63 S 
571; satire en v. Supreme Council (oF 
B. Li, 95 App. Div. 142,°+88 NYS 
821 [aff 194 N. Y. 577 mem, 88 NE 


Olsen v. Supreme Council R. A,, 


Direction of verdict for de- 


[88 294-295 : 


determine the credibility ofthe evidence, if it is 
of such a character as to present a question of - 
eredibility,®* unless plaintiff’ s admissions prove the 
very fact that defendant is required to prove in 
order to establish his defense.** 
Questions relating to agency for the 
society®® ordinarily are for the jury, or are mixed 
questions of law and fact to be determined by 
the jury under proper instructions by the court.** 

Fraud on the part of the society or its agents 
in procuring a compromise or settlement of the 
claim. or a release from Healey ordinarily is a 
question of fact for the jury.® 

[§ 295] b. Existence, Validity, and Terms of Con- 
tract in General.*® 
ing or is such that different inferences might be 
drawn therefrom, it is a question of fact for the 
jury as to whether the certificate was issued,®® or 
delivered and accepted,®° before the member died; 


Where the evidence is conflict- 


1125 mem] (member beyond age 
limit); Dinan. v. Supreme Council C. 
M; B.A, 213 Pa." 489.%62 0A 10 Ge 
(member beyond age limit). 

[ec] Demurrer to evidence held 
proper.— Where plaintiff's proofs of 
death show on their face a defense 
to the claim for insurance, and that 
showing is. not explained or contra- 
dicted, it is conclusive against plain- 
tiff, and the court should sustain a 
demurrer to the evidence. Welch v. 
Fraternal Aid Union, 214 Mo. A. 443, 
253 SW 187. 

83. Sharp v. Supreme Council R. 
A., (Mo. A.) 251 SW 159; Gooden v. 
Modern Woodmen of America, 194 
Mo. A. 666, 189 SW 394; Keily v. 
Knights of Father Matthew, 179 Mo. 
A. 608, 162 SW 682; Troll v. Pro- 
tected Home Circle, 161 Mo. A. 719, 
141 SW 916; Winn v. Modern Wood- 
men of America, 157 Mo. A. 1, 137 
Sw 292. 

84. Sharp v. Supreme Council R. 
R., (Mo. A.) 251 SW 159. 

[a] Rule stated.—While it is true 
that the beneficiary by introducing 
the certificate proving the death, and 
that she was the beneficiary, made 
a prima facie case which cast the 
burden on the association to prove 
its defense, and that, where such de- 
fense is attempted to be established 
by parol testimony, the case is one 
for the jury, as they must pass upon 
the credibility of the witnesses, such 
rule has no application where de- 
fendant established its defense by a 
solemn admission of plaintiff which 
was uncontradicted and unexplained. 
(Mo. 
A.) 237 SW 889. And see ‘cases 
supra note 83. 

85. District Grand Lodge No, 11 
G, U.'0.°O. EF. v. Stevens, 157+ Ark: 
346, 248 SW 909. 

[a] Whether local secretary is the 
agent of the superior body by vir- 
tue of a general custom is a ques- 
tion for the jury. District Grand 
Lodge: No. 11" Gel Ui GO" :O8 (Rgey. 
Stevens, 157 Ark. 346, 248 Sw 909. 

86. Harvick Vv. Modern Woodmen 
of America, 158 Ill. A. “570. 

[a] Whether or not the agents 
of a local camp are the agents of the 
head camp is a mixed question of 
law and fact, to be determined by 
the jury under proper instruction on 
the evidence. Harvick v.. Modern 
Woodmen of America, 158 Ill. A. 570. 

87. Fraternal Army of America v. 
Evans, 215 Ill. 629, 74 NE 689 [aft 
114 Il. A. 578]. 

88. Nature, requisites, and valid- 
ity of contracts of mutual benefit in- 
surance see supra §§ 2-14. 

89. Supreme Lodge K. P. v. Gra- 
ham, 65 Ind. A. 220, 114 NE 879. 

90. Woodmen of World v. Hall, 
XE Ark, 538, 148 SW 526, 41 LRANS 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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whether the insured was initiated into member- 
ship,® submitted to a medical examination,*? and 
paid the preliminary assessment while 
health,°* so as to make the certificate effective; 
whether he had notice of, and assented to, amend- 
_ ments of the constitution or by-laws;°* or whether 
the payment of premiums after notice of a by-law 
amounting to a repudiation of the contract by the 
association showed an election by the member to 
treat the contract as still in force.®® 
the facts are undisputed, or are of such a character 
that only one inference can be drawn therefrom, 
questions as to the existence, validity, and terms 
of the contract of insurance are for the court. 
Under such rule the questions whether the consti- 
tution of the society was in force at a certain date,®” 
the reasonableness of by-laws,®® and the measure of 
damages when the sum is stipulated by the rules,®® 
are questions for the court, as are questions whether 
what constitutes 
forgery of a certificate, and the signatures of what 
officers are requisite to its validity.’ 


the certificate was a forgery,* 


91. Welch v. Fraternal Aid Un- 


“Yon, 214 Mo. A. 443, 253 SW 187. 


92. Catholic Ladies of Columbia 
v. Butler, 19 Oh. A. 467. 

93. Few v. Supreme Lodge K. P., 
136 Ga. 181, 71 SE 130. 

94. Dick v. General Assembly O. 
Ae 150%) Mich:! 215, 113 NW :1125; 
Pokrefky v. Detroit Firemen’s Fund 
Assoc., 131 Mich. 38, 90 NW 689, 
96 NW 1057 (where the evidence is 
that he paid increased dues there- 
under without protest and also 
stated to a member that he was 
satisfied with the changes; made). 


95. Supreme Council A. L. H. 
Batte, 34 Tex. Civ. A. 456, 79 Sw 
629. 

96. Mich.—O’Brien v. Brotherhood 


of American Yeomen, 183 Mich. 86, 
150 NW 130. 
Miss.—Hardy v. Masonic Ben. As- 
soc., 103 Miss. 108, 60 S 48. 
Mo.—Gilmore v. Modern Brother- 
hood of America, 186 Mo, A. 445, 171 
SW rte 


Ss. C.—Clarkson v. Supreme Lodge 
K. P., 99 S. C 134, 82 SE 1043 
Tex. — International Order of 


Twelve K. & D. T. v. Boswell, (Civ. 
A.) 48 SW 1108. 

[a] Questions held for court.— 
(1) Date of delivery of certificate. 
O’Brien v. Brotherhood of American 
Yeomen, 183 Mich. 86, 150 NW 130. 
(2) Initiation of member before de- 
livery of certificate. Gilmore Vv. 
Modern Brotherhood of America, 186 


Mo. A. 445,.171: SW. 629. 
97. Bagley v. Grand Lodge A, O. 
U. W., 131 Ill. 498, 22 NE. 487 [rev 


on other grounds aeT 1g. Ar. 618]. 

98. Wagner v. Paciee Lodge K. 
P., 64 Ind. A. 510, 116 NE 91; Clark- 
son v. Supreme Lodge Kr Ps, 99 8. C. 
134, 82 SE 1043. 
. 99. Baltimore, etc., Hmployes’ Re- 
lief -Assoc..v) Post, 122) Pa.-579, 15 
A 885, 9 AmSR 147, 2 LRA 44. 

1. Hardy v. Masonic Ben. Assoc., 
103 Miss. 108, 60 S 48. 

2. International Order of Twelve 
K. & D. T. v. Boswell, (Tex. Civ. A.) 
48 SW 1108. 

8. Ill.—Crosse v. Supreme Lodge 
K. & L. H., 254 Ill. 80, 98 NE 261, 
45 LRANS 162; Enright We National 
Council K.1& Ii. S., 253 Tl. A» 460,.97 
NE 681 [rev 161 Til. A. 365]; Morgan 
v. Bloomington Mut. Life Ben. As- 


oe joe whe Ac 7,9. 
N. J.—Hope v. Maccabees, 91 N. 
Deer 48; wd 02 A 689, x ALR. 455. 


N. Y.—Kenyon v. Knights Temp- 
lar, etc., Mut. Aid Assoc., 122 N. Y. 


247, 25 NE 299; Montano v. Missanel-: 


jese Soc. of Mut. Aid, 72 Misc. 515, 


130 NYS 455. 


Pa.—Baranowski v. Baltimore Mut. 
3 Pa. Super. 367: 


° 
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in good 


But where 


jury. 


Wash.—Dubciech v. Grand Lodge A. 
O. U. W., 33° Wash. 651, 74 P 832. 

[a] Tllustration.—Where the laws 
are introduced in evidence in an ac- 
tion on a policy defended on _ the 
ground that the policy was void by 
reason of the member’s expulsion 
from the order before his death, it 
is for the court to determine whether 
they conferred jurisdiction on the or- 
der to try accused under notice by 
mail addressed: to the member, but 
received by his wife, plaintiff in the 
action, after the member was so far 
insane as to be unable to compre- 
hend the notice. Dubcich v. Grand 
Lodge A. O. U. W., 33 Wash. 651, 
74 P 832. 

Construction of: 

Contracts generally as question of 
law see Contracts §§ 996-1008. 
Writings generally as question of 
law see Trial [38 Cyc 1522]. 
4. Supreme Lodge M. A. F. O. v. 
Miller, 60 Ind: A. 269, 110 NE 556; 
Giachelli v. Christopher Columbus 
Italian Mut. Ben. Soc., 68 Pa. Super. 

526. 

5. Hope v. Maccabees, 91 N. J. L. 
148, 102 A 689, 1 ALR 455; Montano 
v. Missanellese Soc, of Mut. Ald, 72 
Mise. 515, 180 NYS 455. 

[a] Mixed question of law ‘and 
fact.—Where the construction of the 
contract depends upon the sense in 
which the language is used or upon 
facts aliunde in connection with the 
written language to ascertain the in- 
tention of the parties, the question 
becomes a mixed one of law and 


fact. Montano v. Missanellese Soc. 
of Mut. Aid, 72 Misc. 515, 130 NYS 
455. 


6. Generally see supra §§ 189- 


ih See supra § 294 
Broderick v. Broderick, 69 Kan, 


678" 77 P 534; Supreme Lodge N:. BE. 
oO. Pp, Vv. Sylvester, 116 Me, 1, 99 A 
655, LRA1917C 925; Gillespie v. 


Modern Woodmen of America, 101 W. 
Va. 602, 133. SE 323. 

[a] Change of beneficiary.—Where 

there is no evidence that a change 
of beneficiaries was induced by 
fraud, except the inference that it 
was improbable that a father would 
have voluntarily changed the bene- 
ficiary from an infant daughter to his 
grown brother, it is proper to sus- 
tain a demurrer to the évidence. 
Broderick v. Broderick, 69 Kan. 679, 
Kids PbO 4. 
Mosson v. Woodmen of Union, 
164 Ark. 568, 262 SW 648; Reichle 
v. Perkins, 194, App. Div. 153, 185 
NYS 806 [mod on other grounds 232 
N.. Y. 435, 184 NE 336]. 

[a] Identity of plaintiff.—Where 
children of deceased beneficiary were 


| fact. 
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| 


Construction of the terms of the certificate is a 
question of law for the court,? where there is no 
ambiguity in the language when applied tothe 
undisputed facts.* 
tificate depends, not merely on its construction, but 
upon collateral facts in pais and extrinsic circum- 
stances, the inferences of fact to be drawn from 
them are for the jury.°® 

[§ 296] c. Persons Entitled to Benefits.® 
cordance with the rules before stated,’ except where 
there is no evidence on an issue of fact, or the evi- 
dence is undisputed, or is of such a character that 
but one inference can reasonably be drawn there- 
from,*® questions as to the persons entitled to bene- 
fits,° including the eligibility,t° designation,’? and 
revocation or change’? of beneficiaries, are for the 


But where the effect of the cer- 


In ac- 


Dependeftcy. Whether one was dependent on in- 
sured for support within the requirement as to the 
eligibility of beneficiaries is a question of fact where 
the evidence is conflicting,'? or a mixed question 
of law and fact to be determined by the jury under 


plaintiffs, and one of them testified 
he was one of the children, without 
saying who the others were, this 
was sufficient to make an erroneous 
withdrawal of the case from the 
jury because of complete failure of 
proof that plaintiffs were children 
of deceased. Mosson v. Woodmen of 
Union, 164 Ark. 568, 262 SW 648. 

10. Oklahoma Tribe No., 26 I. O. 
R. M. v. Musgrove, 29 Del. 191, 97 A 
367; Sovereign Camp W. O. W. v. 
Warner, 25 Ga. A. 449, 103 SE 861; 
Jackson v. Royal Ben. "Soc., 15 Misc: 
481, 37 NYS 28. 

[a] Rule applied.—(1) Where a 
certificate provides that payment 
may be made, at the option of the 
society, to the beneficiary named, or 
to any relatives of the member by 
blood or connected by marriage, the 
question whether one named as a 
cousin of insured, but in fact her 
common-law husband, was entitled 
to receive the benefits is for the 
jury. Jackson v. Royal Ben. Soc., 
15 Misc, 481, 37 NYS 28. (2) Where 
the wife of the member who .was 
entitled to funeral benefits provided 
she was living with him at the time 
of his death was temporarily absent, 
the question whether she was living 
with him within the by-laws is for 
the jury: Oklahoma Tribe No. 26 
I. O. R. M. v. Musgrove, 29 Del. 
LOT, 97 GAs S67. 

[b] Denial of nonsuit ned DEgpee. 
—Sovereign Camp W. O. v. War- 


ner, 25 Ga. A, 449, 103 Sin 861. 
Dependency see infra text and 
notes 13-15. 


Ae art hat generally see supra §§ 
a4 
11. Robinson yv. Grand Lodge K. 
P.,.134 S. C..86, 131 SE 774. 
Designation generally see supra §§ 


149-155 

12. Casey ov... Ladies, Catholic 
Benev. Assoc., 195 Ill. A. 2; Siglar 
v. Ivancho, 60 Pa. Super. 431; Rob- 


inson v. Grand Lodge K. P., 134 S. 
C. 86,131 SE, 774. : 

[a] Waiver of invalid change of 
beneficiary held a question of fact 
under the evidence. Casey v. Ladies 
Catholic Benev. Assoc., 195 Ill, A. 2. 

Revocation and change generally 
see supra §§ 156-167. 

13. Frank v. Frank, 209 Ala. 630, 
96 S 859, 82 ALR 1478; Schildmiller 
v. Cigarmakers’ International Union, 
200 Ill. A. 448; Modern Woodmen of 
America v. O’Connor, 182 Ill. A. 562; 
Gillespie v. Modern Woodmen of 
America, 101 W, Va. 602, 133 SH 333. 

[a] Whether a fiancée is depend- 
ent on the member is a question of 
Alexander v. Parker, 144 Ill. 
355, 33 NE 183, 19 LRA 187 [rev 
42 Ill. A. 455). 
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proper instructions from the trial court.** 
where the facts are uncontradicted the question of 
dependency becomes one of law for the court.’ 

[§ 297] d. Membership and Good Standing in 
Unless the evidence is undisputed or 
is of such a character that but one inference can 
reasonably be drawn therefrom,'’ it is a question 
of fact for the jury whether or not insured was a 
member in good standing at the time of his death,'® 
’ at the time his 
claim for sick benefits arose,’® whether he had been 
legally suspended or expelled from the society,”° 
or had waived an illegal or irregular suspension or 
expulsion,*+ or whether he had resigned or aban- 
And in some jurisdictions 
the rule obtains that, even though defendant’s evi- 
dence on such issues is not rebutted, the case is 
for the jury, since the court cannot déclare, as a 
matter of law, that the prima facie case made by 
plaintiff has been overcome,”* although the rule does 


General.t° 


whether he was ‘‘nonbeneficial’’ 


doned his membership.” 


14. Sovereign Camp W. O. W. v. 
Hoehn, 204 Ala. 248, 85 S 696; Su- 
preme Lodge N. E. O. P. v. Sylvester, 
116 Me, 1, 99 A 655, LRA1917C 925; 
Royal Neighbors of America  v. 
Fletcher, 99 Okl. 297, 227 P 426. 

15. Supreme Lodge N. E. O. P. 
v. Sylvester, 116 Me. 1, 99 A 656, 
LRA1917C 925; Gillespie v. Modern 
Woodmen of America, 101 W. Va. 602, 
133 SE’ 333. 

16. Loss of standing as ground 
for foriteiture see supra § 84. 

17. Grand Lodge K. P. v. White- 


head, 87 Ark. 115, 112 SW 199; Grand | 


Lodge A. O. U. W. v. Hall, 31 Ind. A. 
107, 67 NE 272. 

[a] Question of law.—Whether a 
member was entitled to all the rights 
and privileges of the society is a 
question of law for the court on ex- 
isting facts. Grand Lodge A. O. U. 
W, ‘Vv. ‘Hall, 31 Inds°A:' 107%, 67° NE 
272, 

18. National Order M. T. A. v. 
Lile, 200 Ala. 508, 76 S 450; United 
Order of Golden Cross vy. Hooser, 160 
Ala, 334, 49 S 354; O’Brien v. Na- 
tional Council K. & L. S., 194 Ill. A. 
625; National Council J. O. U. A. M. 
v. Thomas, 163 Ky, 364, 173 SW 


813. 

19. Jacobs v. Baltimore Mut, Aid 
Soc., 9 Pa. Super. 99. 

20. Brotherhood of Locomotive 
Firemen, ete. v. McHenry, 60 Colo. 
477, 154 P 276; Behnke v. Modern 
Brotherhood of America, 167 Minn. 
104, 208 NW 542; Meisenbach v. Su- 
preme Tent K. M, W., 140 Mo. A. 76, 
119 SW 514; Grand Lodge F. & A, M. 
v. Dillard, (Tex. Civ. A.) 162 SW 
11738. 

[a] Evidence held to require sub- 
mission to jury of questions: (1) 
Whether an entry in the minutes 
indicating the expulsion of insured 
had been made subsequent to the 
meeting at which it purported to 
have been entered. Brotherhood of 
Locomotive Firemen, ete. v. Me- 
Henry, 60 Colo, 477, 154 P 276. (2) 
Whether the hearing, after which in- 
Sured was expelled, was such as to 
deprive the court of jurisdiction be- 
cause no appeal was taken within the 
order as required by its rules. Kul- 
berg v. National Council K. & L. S,, 
124 Minn: 437, 145 NW’) 120. (8) 
Whether notice of Suspension or ex- 
pulsion was given to the member. 
Behnke vy. Modern Brotherhood of 
America, 167 Minn. 104, 208 NW 542; 
Meisenbach vy. Supreme Tent K. M. 
W., 140 Mo. A. 76, 119 SW 514. 

Suspension or expulsion as ground 
for forfeiture see supra § 83. 

21. Dague v. Grand Lodge B. R. 
T.,°111 Md. 95, 73 A 735; Kennedy 
v. Supreme Tent K. M, W., 100 Wash. 
Coo eLTOEy ovis 
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But 
pute.** 


[a] Whether insured had knowl- 
edge of his suspension and acquiesced 
therein is a jury question. Ken- 
nedy v. Supreme Tent K. M. W., 
100 Wash. 36, 170 P 371. 

Waiver of suspension or expulsion 
generally see supra § 111. 

22. ‘Gooden v. Modern Woodmen 
of América, 194 Mo. A. 666, 189 SW 
394; Keily v, Knights of Father 
Matthew, 179 Mo. A. 608, 618, 162 
SW 682; Raab v. National Slavonic 
Soc., 93 Misc. 67, 156 NYS 301. 

‘It may be when Keily said, ‘I 
am done,’ he intended the council 
should understand that he then re- 
signed his membership in the order, 
or it’ may be that he intended he 
was done attending the meetings 
only, in which latter event he might 
keep up and continue his insurance 
thereafter. But it is not for us 
to say what he intended by those 
words, for no one can doubt that 
the question of intention not clearly 
expressed is one in pais, to be as- 
certained and determined by the 
triers of fact, and not declared as a 
conclusion of law in any case, and 
especially so in one of this charac- 
ter.” Keily v. Knights of Father 
Mathew, supra, 

23. Sharp v. Supreme Council R. 
A., (Mo. A.) 251 SW 159; Gooden v. 
Modern Woodmen of America, 194 
Mo, A. 666, 189 SW 394; Keily v. 
Knights of Father Matthew, 179 Mo. 
A. 608, 162 SW 682. 

[a] “The weight and value of the 
testimony and the credibility of the 
witnesses are for the jury to con- 
sider and not within the province 
of the court.” Keily ‘v. Knights of 
Father Matthew, 179 Mo, A. 608, 619, 
162 SW 682. 

{[b] Whether member had _  re- 
signed is a question for the jury, 
although defendant’s evidence is not 
contradicted. Keily v. Knights of 
Father Matthew, 179 Mo. A. 608, 162 
SW 682. 

Generally see supra § 293. 

24 Olsen v. Supreme Council R. 
A., (Mo. A.) 287 SW 889. 

25. See supra § 293. 

26. Ala.—Sovereign Camp W. O. 
W. v. Adams, 204 Ala. 667, 86 S 737. 

Ark.—Supreme Royal Circle F. W. 
v. King, 294 SW = 705. 

Iowa.—Fahey vy. Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650. 

N. Y.—Lounsbury vy. Knights of 
Maccabees of World, 128 App. Div. 
394, 112 NYS 921 [aff 199 N. Y. 573 
mem, 93 NE 377 mem]. 

Ss. C.—Currence v. Sovereign Camp 
W. O. W., 95 S. C. 61, 78 SE 442. 

Tex.—Grand Lodge B. R. TT, v. 
Kennedy, (Civ. A.) 188 SW 447. 

[a] Questions held for jury: (1) 


Reinstatement. 
issues of fact to the jury”> applies to questions 
relating to the reinstatement of insured after sus- 
pension or forfeiture;?¢ 
whether he was in good health at the time he ap- 
plied for reinstatement.”’ 
ing before applying for reinstatement is reasonable 
is generally a question for the jury.*§ 
such a length of time has elapsed before the death 
of an expelled member that all. reasonable men 
would agree that it was a reasonable length of time 
in which to apply for reinstatement, the question 
whether the time was reasonable then becomes a 
matter of law to be determined by the court.?? 

[§ 298] e. Performance or Breach of Warranty 
or Condition®°—(1) In General. 
dence is doubtful or conflicting, questions of fact 
concerning conditions and warranties and the per- 


not apply where plaintiff admits the fact in dis- 


The rule requiring submission of 


including the question 
Whether the time elaps- 


But where 


Where the evi- 


Whether the policy sued on was re- 
instated*or a new policy issued, Su- 
preme Royal Circle F. W. v. King, 
(Ark.) 294 SW 705. 
sickness was a “valid reason’ within 
a contract authorizing reinstatement 
on payment of back dues, for valid 
reasons. Dennis v. Massachusetts 
Ben. Assoc., 47 Hun 338, 14 NYS 
605 [aff 120 N. Y. 496, 24 NE 843; 
17 AmSR 660, 9 LRA 189]. (3) 
Whether the society abrogated a rule 
requiring applications for reinstate~ 
ment aS members to be in writing. 
Lounsbury v. Knights of Maccabees 
of World, 128 App. Div. 394, 112 
NYS: 921 fate LO 9w Nic Ye 673' taviemy 
93 NE 377 mem]. (4) Whether the 
member signed a regular form for 
reinstatement and delivered it to the 
local lodge, so as to make his rein- 
statement binding. Grand Lodge B. 
R. T. v. Kennedy, (Tex. Civ. A:). 188 
SW 447. 
to the sovereign camp by its local 
clerk on February 7, stating that a 
member had been reinstated, was not 
received until February 17, as 
claimed by the society. Weathers 
v. Savereign Camp W. O. W., 119 S. 
C, 402, 112 SE 44. 

Reinstatement generally see supra 
§§. 102-109. ; 

27. U. S.—McIntyre vy. Modern 
Woodmen of America, 200 Fed. 1, 
LAL OG Aol. 

Kan.—Knock v. Security Ben. As- 
soo., 115. Kan. 855, 224 P 924, 

Ky.—Bracket v. Modern Brother- 
hood of America, 154 Ky. 340, 157 
Sw 690, 45 LRANS 1144. 

Mo.—Ryan vy. National Council K. 
& L. S., (A.) 257 -SW. 1071. - 

Okl. — Modern Brotherhood of 
America v. Beshara, 59 Okl. 187, 158 
PR 6aes 

Or.—Squires v, Modern Brother- 
i of America, 68 Or. 336, 135 P 

Va.—Greenwood vy. Royal Neigh- 
bors of America, 118 Va. 329, 87 SE 
581, AnnCas1918D 1002. 

[a] Tlustration. — Where rein- 
statement is dependent upon good 
health on payment of arrearages, evi- 
dence that the member had a bad 
cold and quit work several days be- 
fore he paid such arrearage, and that 
he was taken sick some two weeks 
thereafter, raises a question for the 
jury as to: whether he Was in good 
health at the time the payment was 
made. Boward y. Bankers’ Union of 
World, 94 Mo, A. 442, 68 SW. 369. 


28. Jackson v. Northwestern Mut. 
ee Assoc., 78 Wis. 463, 47 NW 
29. Dimmer v. Supreme Council C. 


K, A, 22. Oh. Cir. Ct, 366, 12°Oh, Cin: 
Dee. .403% 


30. Generally see supra §§ 64-98. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“[§§ 296-298 


(2) Whether a- 


(5) Whether a letter mailed . 


if 


298-299} 


| formance or breach thereof are for the determina- 
But the question whether a 
given state of admitted or proved facts works a 
forfeiture or lapse of a policy is a question of 
So where the society adopted a resolution 
suspending a constitutional provision - forfeiting 
membership for engaging in military service, the 
effect of such resolution is a question for the court.?? 

Proofs of loss. Ordinarily, it is a question of fact 
for the jury to determine whether the provisions 
of the contract have been complied with in regard 
to the giving of notice or proofs of loss.34 

[§ 299] (2) Payment of Dues and Assessments.?° 
Generally the questions whether an assessment was 


tion of the jury.*! 


jaw.?” 


made,®® whether notice thereof was 
whether it was duly paid*® or 


31. Ala.—Supreme Lodge K. & L. 
. v. Baker, 163 Ala. 518, 50 S 958. 

Ark.—North American Union  v. 
Johnson, 142 Ark. 378, 219 SW. 769. 

Til.— Modern Woodmen of America 
vy. Davis, 184 Ill. 236, 56 NE 300. 

Md.—Brotherhood of Locomotive 
Firemen, etc. v. Nash, 144 Md. 623, 
125 A 441. 

Mich.—Gilchrist v. Mystic Workers 
of World, 188 Mich. 466, 154 NW 575. 

Mo.—Welch v. Fraternal Aid Un- 
ion, 214 Mo. A. 443, 253 SW 187. 

Nebr. — Donnelly v. Sovereign 
Camp W. O. W., 111 Nebr. 499, 197 
NW 125. 

N. J.—Hope v. Maccabees, 91 N. 
J. L. 148, 102 A 689, 1: ALR 455. 

{a] Questions held for jury: (1) 
Whether there was a breach of war- 
ranty or condition. Supreme Lodge 
K. & L. H. v. Baker, 163 Ala. 518, 50 
S 958; Gilchrist v. Mystic Workers 
of World, 188 Mich. 466, 154 NW 
575. (2) Whether insured violated 
the contract by intemperate use of 
drugs or intoxicants. North Amer- 
ican Union v. Johnson, 142 Ark. 378, 
219 SW 769; Modern Woodmen of 
America v. Davis, 184 Ill. 236, 56 NE 
300 [aff 84 Ill. A. 439]; Welch v. 
Fraternal Aid Union, 214 Mo. A. 443, 
253 SW 187; Evans v. Modern Wood- 
men of America, 147 Mo. A. 155, 129 
SW 485; Almond v. Modern Wood- 
men of America, 133 Mo. A. 382, 113 
Hope v. Maccabees, 91 N. 
A 689, 1 ALR 455. 
(3) Whether the beneficiary, by ad- 
mission in proofs of-loss that in- 
sured died of delirium tremens, which 
was a ground for forfeiture of the 
certificate, satisfactorily explained 
the admission and overcame the bur- 
den cast. on her to show that death 
was not due to that cause by show- 
ing that insured died of influenza, 
epidemic at the time. Tuepker v. 
Sovereign Camp W. O. W., (Mo. A.) 
226 SW 1002. (4) Whether insured 
violated conditions as to change of 
occupation. Garrity v. Catholic Or- 
der of Forresters, 248 Ill. 411, 90 NE 
753; Corbin v. Mystic Workers of 
World, (Mo. A.) 226 SW 64; Don- 
nelly v. Sovereign Camp W. Oo. W.., 
111 Nebr. 499, eet NW 125; Hope 
v. Maccabees, 91 N. J. L. 148, 102 A 
689, 1 ALR 455. (5) Whether plain- 
tiff started the action within six 
months after final rejection of her 
claim, as required by a_ by-law. 
Brotherhood of Locomotive Firemen, 
ete. v. Nash, 144 Md. 623, 125 A 441. 

32. Massachusetts Ben. Life As- 
soc. v. Robinson, 104 Ga, 256, 30 SE 
918, 42 LRA 261. 

33. Ellis. v. Fraternal Aid Union, 
108- Kan. 819, 197 P 189. 

34. Gilchrist v. Mystic Workers 
of World, 188 Mich. 466, 154 NW 
575; Williams v. Western Travelers’ 
Acc. Assoc., 97 Nebr. 352, 149 NW 
822; Hildebrand vy. United Artisans, 
50 Or. 159, 91. P. 542. 

[a] Time of receiving proofs of 
loss.—In an action on a certificate 
of a mutual accident association, 
whose by-laws provided that no right 
of action should accrue within ninety 
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sufficiency of a 


properly given,?* 
tendered,*® and 


days after proofs of: loss, the ques- 
tion as to when the proofs of loss 
were received by the association was 
for the jury. Williams v. Western 
ravelers’ Acc. Assoc., 97 Nebr, 352, 
149 NW 822. 

[b] Blame for failure to serve 
proofs of death in time.—Where 
there was evidence that plaintift’s 
failure to serve proofs of death 
within the time required by the by- 
laws was due either-to her negli- 
gence or to the neglect of duty by 
defendant’s secretary in fgqiling to 
furnish blanks in time, as required 
by the by-laws, it was for the jury 
to determine where the fault rested. 
Shelden v. National Masonic Acc. 
Assoc., 122 Mich. 403, 81 NW 266. 

35. Necessity and sufficiency to 
avoid forfeiture see supra §§ 88-98. 


36. Hannum v. Waddill, 1385 Mo. 
1153, 36 SW 616. 
37. U. S.—Railway Mail Assoc. vy. 


Moore, 15 F. (2d) 547. 

Mo.—Bange v. Supreme Council L. 
H., 153 Mo. A. 154, 132 SW _ 276; 
Bange v. Supreme Council L. H., 128 
Mo. A. 461, 105 SW 1092; Stewart 
v. Supreme Council A. L. H., 36 Mo. 
A. 319. 

N. Y¥.—Keeler vy. New York State 
Mut, Ben. Assoc., 20 NYS 935. 

N. C.—Carden v. Sons & Daughters 


or Liberty, 179 N. C. 399, 102 SE 
Wis.—Jackson v. Northwestern 
Mut. Relief Assoc., 78 Wis. 463, 


NW 733. 

38. Ala.—Sovereign Camp W. O. 
W.. ovar-Gay; (207aAla: 6105.98. S559: 
National Order M. T. A. v. Lile, 200 
Ala. 508, 76 S 450; Supreme Lodge 
Bee: v. Connelly, 185 Ala. 301, 64 S 
62. 

Ark.—Royal Neighbors of Amer- 
ica v. McCullar, 144 Ark. 447, 222 
SW 708; Mutual Aid Union v. Wad- 
ley, 125 Ark. 449, 188 SW 1168. 

Conn. —Perrigo v. Connecticut 
Commercial Travelers’ Mut. Acc. As- 
soc., 101 Conn. 648, 127 A 10. 

Iowa.—Finerty v. Supreme Council 


Cc. K. A., 84 NW 990. 
Ky.—Knights of Maccabees of 
World v. Patton, 179 Ky. 410, 200 


SW 614; Royal Neighbors of Amer- 
ica v. Laufman, 158 Ky. 358, 164 SW 
966. 

Md.—Logan Tribe I. O. R. M. v. 
Schwartz, 19 Md. 565. 

Mass. — Crowley Vv. A, Oo. 
Widows’, ete., Fund, 222 Mass. a38, 
110 NE 276. 


Minn.—Ruder v. National Council 
K. & L. S., 124 Minn, 431, 145 NW 
118. 

Mo.—State v. Allen, 253 SW 1012 
[quashing certiorari Olsen) yv. Su- 
preme Council R. A., (A.) 237. SW 
889]; Castens v. Fraternal Aid Un- 
ion, (A.) 255 SW 966; Welch v. 
Fraternal Aid Union, 214 Mo. A. 4438, 
253 SW 187; Hanheide v. Supreme 
Tribe B. H., (A.) 223 SW 684; Lavin 
v, Grand Lodge A. .O. U. W., 112 Mo. 
A. 1, 86 SW 600. 

., Pa.—Sullivan v. Supreme Council 

PM BAe 6266..Pan-b4, 109). A-604. 

“s. C.—Boyd v. Sovereign Camp W. 
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whether an increase in an assessment was reason- 
able and necessary,*® are questions of fact for the 
jury, unless there is an entire absence of evidence 
on such issues, or the evidence is clear and undis- 
puted, or of such.a character that but one infer- 
ence can reasonably be drawn therefrom; in which 
case they become questions of law for the court.*1 
The question whether certain assessments were 
made in accordance with the constitution,*? and the 


notice required to be given by a 


member when he was sick and unable to pay assess- 
ments,** are questions of law for the court. 
where notice of a*change in assessment rates is re- 
quired, and there is no evidence that notice was 
given, a verdict is properly directed for plaintiff.4* 


So 


2, 122 Se Co o254,. 115 ;SH 247. 
Tex.—Grand Lodge F. & A. M. 

v. Dillard, (Civ. A.) 162 SW 1173; 

Eatman vy. Eatman, (Civ. A.) 135 SW 


1200. .See also Smith v. Covenant 
Mut. Ben. Assoc., 16 Tex. Civ. A. 593, 
43 SW 819. 

[a] Questions for jury: (1) 


Whether an assessment sent by mail 
was received in time to avoid a for- 
feiture for nonpayment, Sovereign 
Camp W. O. W. v. Adams, 204 Ala. 
667, 86 S 7387; Crowley v. A. O. H. 
Widows’, etc., Fund, 222 Mass. 228, 
110 NE 276; Ruder v. National Coun- 
cil K. & L. S., 124 Minn, 431, 145 NW 
118. (2) Whether an assessment for 
June was paid on or befere July 
1, under evidence consisting of a 
receipt bearing the date of July 1, 
despite the’ clerk’s testimony that 
he could not be positive about re- 
ceiving payment then. Sovereign 
Camp . O. W. v. Wallace, 16 Ala. 
A. 617, 80 S 691 [certiorari. den 202 
Ala. 699 mem, 80 S 894 mem]. (3) 
Whether the society had in its pos- 
session through overpayments by in- 
sured sufficient money of insured to 
keep the certificate alive up to the 
time of his death. Olsen v. Supreme 
Council R. A., 205 Mo. A, 260, 224 
Sw 129. (4) Whether receipts for 
dues and assessments negative a sus- 
pension, or the right to suspend un- 
der the terms of the policy. Su-. 
preme Ruler M. C. v. Darwin, 201 
Ala. 687, 79 S 259.. (5). The date of 
delivery’ of the certificate as affect- 
ing the question of application of 
payments of dues and assessments. 
Retherford v. Knights & Ladies of 
Security, 177 Iowa 6138, 159 NW 185. 
39. Meéisenbach y. Supreme Tent 
K, M. W., 140 Mo. A. 76, 119 SW 514. 
40. Supreme Lodge K, H. v. Bieler, 
58 Ind. A. 550, 105 NE 244. 
41. Mutual Life Industrial As- 


soc. v. Scott, 170 Ala. 420, 54 S 182; 


Olsen v. Supreme Council R. A., (Mo. 
A.) 2837 SW 889; Gooden v. Mod- 
ern Woodmen of America, 194 Mo, A. 
666, 189 SW 3:94; Berryhill v. Su- 
preme Tribe B. H., 167 Mo. A. 80, 
152 SW 93; Beirne v. Modern Nat. 
Reserve, 42 Mont. 8382, 111 P 1032; 
Patton v. Women of Woodcraft, 65 


Or..338, 181 P 521; Montour v. Grand: - 
NUOMERe oA... WOR” Unet Wey 08 One eS 7g 
P 524, 

[a] Notice of assessment.—Where 


the society does not claim that any 
notice of assessments claimed to be 
unpaid was ever sent to the address 
of insured as given in his policy, 
but only to another place, where he 
occasionally received his mail, and 
there is no proof that insured. ever 
received it, there was an entire fail- 
ure to prove notice of the assess- 
ments authorizing an _ affirmative 
charge. Mutual Life Industrial As- 
soc. v. Scott, 170 Ala. 420, 54 S 182. 


42. Bagley v. Grand Lodge A. O. 
U. W., 181 Till. 498, 22 NE 487. 
43. “Smith Vv. Sovereign Camp W. 


O. W., 179 Mo. 119, 77 SW 862. 


44. Sharpe v. Grand Lodge A. O. 
U. W., 108 Nebr. (198, 188 NW 100, 
189 NW 176. 
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[§ 300} (3) Fraud 


or 


45. Ground for avoidance of con- 
tract see supra §§ 65-80. : 

46. Ala.—Beason Vv. Sovereign 
Camp W. O. W., 208 Ala. 276, 94 S 
123 


Ark.—National Americans vy. Ritch; 
121 Ark. 185, 180 SW 488. 
Ga.—Supreme Lodge K. P. v. Few, 
188 Ga. 778, 76 SE 91. Prk 
Ill.—O’ Brien v. National Council K. 
S&S!) 194 Tb As 625. 
Ind.—Modern Woodmen of Amer- 
jiea v. Hall, 190 Ind. 493, 130 NE 
Tiaktt Kavne v. Sons & Daughters 
of Justice, 112 Kan. 178, 210 P 338. 
Ky.—Sovereign Camp W. O. W. v. 


Morris, 212 Ky. 201, 278 SW 554; 
Yeomen of America v. Rott, 145 Ky. 
604, 140 SW 1018. 

Mass.—F lynn Vv. Massachusetts 
Ben. Assoc., 152 Mass. 288, 25 NE 
716. 


Mich.—Sowiczki v. Modern ‘Wood- 
men of America, 192 Mich. 265, 158 
NW 891. : : 

Minn.—Villiott v. Sovereign Camp 


Ww. O. W., 145 Minn. 349, 177 NW 
356. 

Miss.—Woodmen of World v. 
Grace, 28.S 832. 


Mo.—McHenry vy. Royal Neighbors 
of America, 211 Mo. A. 230, 242 SW 
147. 

Nebr.—Royal Neighbors of Amer- 
ica v.- Wallace, 66 Nebr. 543, 92 NW 
897. 

N. Y.—kKenyon y. Knights Temp- 
lar, etc., Aid Assoc., 122 N. Y._ 247, 
25 NE 299; Meacham v. New York 
State Mut. Ben. Assoc., 120 N. Y. 
237, 24 NE 283; Spitz v. Mutual Ben. 
Life Assoc., 5 Misc. 245, 25 NYS 469. 

Oh.—Sovereign Camp W. O. W, v. 
Clelland, 10 Oh. A. 210, 28 O. C. A. 
506. 

Okl.—Knights & Ladies of Secur- 
ity v. Bell, 93 Okl. 272, 220 P 594; 
National Council K. & L. S. v. Owen, 
61 Okl. 256, 161 P 178; National 
Council K. & L. S. v. Owen, 47 Okl. 
464, 149 P 231. 

Or.—Beard v. Royal Neighbors of 
America, 53° Or. 102; 99° P. 83, 19 
LRANS 798, 17 AnnCas 1199. 

-Pa.—McDonald v. Liberty Ben. 
Assoc., 80 Pa. Super. 32. 

Tex.—National Council K, & L. 
S. v. Sealey, (Civ. A.) 162 SW 455. 

Utah.—Witherow v. Mystic Toilers, 
49 Utah 177, 161 P 1126. . 

47. Beason v. Sovereign Camp W. 
O. W., 208 Ala. 276, 94 S 123; Gurley 
v. Massaec County Mut. Relief As- 
soc’, 186 Ill. A. 492; Evans v. Mod- 
ern Woodmen of America, 147 Mo. 
A. 155, 129 SW 485. 

4g. Ala.—Heralds of Liberty v. 
Collins, 110 S 283; Beason v. Sover- 
eign Camp W. O. W., 208 Ala. 276, 
94 S 123; Sovereign Camp W. O. W. 
v. Bass, 204 Ala, 28, 85 S 273. 

Ark.—National Americans y. Ritch, 
121 Ark. 185, 180 SW 488. ‘ 

Ind.—Modern Woodmen of Amer- 
ica v. Hall, 190 Ind. 493, 130 NE 849; 
Sovereign Camp W. O. W. v. Latham, 
59 Ind. A. 290, 107 NE 749. 

Ky.—Brotherhood of R. Trainmen 
v. Swearingen, 161 Ky. 665, 171 SW 
455. 
Mass.—Flynn v. Massachusetts 
Ben. Assoc., 152 Mass. 288, 25 NE 
716. 

Mich.—Sowiczki v. Modern Wood- 
men of America, 192 Mich. 265, 158 
NW 891. 

Minn.—Villiott v. Sovereign Camp 
Ww. O. W., 145 Minn. 349, 177 NW 


Misrepresentation.* 
Where the evidence is conflicting, or is of such 
a character that different inferences might reason- 
ably be drawn therefrom, it is for the jury to de- 
termine the question of the falsity of a representa- 
tion in the application,*® as to age,*” health,*® prior 
consultations with, or attendance by, physicians,*® 
family relations,®® habits,°! occupation,®* other ex- 
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356; Farm v. Royal Neighbors of 
America, 145 Minn. 193, 176 NW 489; 
Petersun vy. Mystic Workers of 
World, 141 Minn. 175, 169 NW 598; 
Gruber v. German Roman Catholic 
Aid Assoc., 113 Minn. 340, 129 NW 
581. - : 

Miss.—Columbian Mut. L. Assur. 
meshes Harrington, 139 Miss. 826, 104 
S297: 

Mo.—Ryan vy. National Council K. 
& L. S., (A.) 257 SW 1071; Cromeens 
v. Sovereign Camp W. O. W., 208 Mo. 
A. 11, 233 -SW 287; Adams v. Mod- 
ern Woodmen of America, 145 Mo. A. 
207, 130 SW 113. 

Oh.—Sovereign Camp W. O. W. v. 
Clelland, 10 Oh. A. 210, 28 O. C. A. 
506. 

Pa.—McDonald v. Liberty Ben. As- 


soc., 80 Pa. Super. 32. 
Tex.—Security Ben. Assoc. v. Web- 
ster, (Civ. A.)* 230 SW 219; Home- 


steaders v. Stapp, (Civ. A.) 205 SW 
743; National Council K. & L. S., 
v. Sealey, (Civ. A.) 162 SW 455. 

Utah.— Witherow v. Mystic Toilers, 
49 Utah 177, 161 P 1126. 


[a] Questions held for jury: (1) 
Whether biliousness and_ indiges- 
tion constitute a “severe illness” 


within the meaning of the applica- 
tion. Collins vy. Catholic Order of 
Foresters, 43 Ind. A, 549, 88 NE 87. 
(2) Whether the question whether in- 
sured ever had any disease of the 
urinary organs was understood by 
him, and, if so, whether his nega- 
tive answer was false because he 
had suffered from, and been treated 
for, kidney disease. Brotherhood of 
R. Trainmen v. Swearingen, 161 Ky. 
665, 171 SW 455. (3) Whether the 
medical examiner asked the ques- 
tion as to health which was claimed 
to be false. Clark v. North Ameri- 


aa Union, 179 Mich. 131, 146 NW 
49. Kovac v. Sons & Daughters 


of Justice, 112 Kan. 178, 210 P 338; 
Flynn v. Massachusetts Ben. Assoc., 
152 Mass. 288, 25 NE 716; Farm v: 


Royal Neighbors of America, 145 
Minn. 193, 176 NW 489; Cromeens 
v. Sovereign Camp W. O. W., 208 


Mo. A. 11, 233 SW 287; Logan v. 
Court of Honor, 168 Mo. A. 195, 153 
SW 73. 

50.- Spitz v. Mutual Ben. Life As- 
soc., 5 Misc. 245, 25 NYS 469. 

51. Beason v. Sovereign Camp W. 
O. W., 208 Ala. *276, 94 S 123% O’Con- 
nor v. Modern Woodmen of America, 
110 Minn, 18, 124 NW 454, 25 LRANS 
1244; Adams v. Modern Woodmen of 
America, 145 Mo. A. 207, 130 SW 
113; Meacham v. New York State 
Mut. Ben. Assoc., 120 N. Y. 237, 24 
NE 283. 

52. Sovereign Camp W. O. W. v. 
Craft, 210 Ala. 687, 99 S 167. 

53. Supreme Lodge K. P. v. Few, 
1388 Ga. 778, 76 SE 91; Seidenspinner 
v. Metropolitan L. Ins. Co., 70. App. 
Div. 476, 74 NYS 1108 [rev on other 
grounds 175 N. Y. 95, 67 NE 123). 

54. Wanerka v. Supreme Council 
R. A., 159 NYS 697. 

55. Ala.—Sovereign Camp W. O. 
W. v. Gibbs, 114 S 915; Heralds of 
Liberty v. Collins, 110 S 283. 

Tll.—Reilly v. Catholic Order of 
Foresters, 209 Ill. A. 329. 

Ind.—Collins vy. Catholic Order of 
Foresters, 43 Ind. A. 549, 88 NE 87. 

Ky.—National Council K. & L. §S. 
v. Dean, 183 Ky. 43, 207 SW 702. 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass. 326, 
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isting insurance,®* or prior applications therefor,°* 
as well as the questions whether a misrepresentation 
was intentionally made and in bad faith,®> and 
whether it was material.*° 
ascertained and the evidence is uncontradicted or of 
such a character that but one inference could rea- 
sonably be drawn therefrom, the questions whether 
the representations were false,°? and, if so, whether 


But where the facts. are 


78 NE 469; Flynn v. Massachusetts 
Ben. Assoc., 152 Mass. 288, 25 NE 
716. : ; 

Mich.—Sowiczki v. Modern Wood- 
men of America, 192 Mich. 265, 158 
NW 891. 

Nebr.—Modern Woodmen of Amer- 
ica v. Wilson, 76 Nebr. 344, 107 NW 
568. j 

N. J.—Hope v. Maccabees, 91 N. J. 
L. 148, 102 A 689, 1 ALR 455. 

Okl.—Eminent Household C. W. v. 
Prater, 37 Okl. 568, 133 P 48. 

S. D.—Erickson vy. Ladies of Mac- 
cabees of World, 25 S. D. 183, 126. 
NW 259. | 

Tex.—Homesteaders v. Stapp, (Civ. 
A.) 205 SW 743. 

Wash.—Dubcich v. Grand Lodge A, 
O. U. W., 33 Wash. 651, 74 P 832. 

[a] Illustration.—Where questions 
in an application are so framed that 
insured may have honestly mistaken 
their true import and have given an- 
swers which are in fact untrue, but 
true as he may have reasonably un- 
derstood the question, it is for the 
jury to determine whether he made 
his answers honestly and in good 
faith. _Modern Woodmen of Amer- 
ica v. Wilson, 76 Nebr, 344, 107 NW 


568. 

[b] Merely incorrect statement as 
to age, without more, cannot be said, 
as a matter of law, to be willfully 
false, even if untrue. Hope v. Mac-. 


‘cabees, 91 N. J. L. 148, 102 A 689,' 


1 ALR 455, 

56. Ala.—Sovereign Camp W. O. 
W. v. Gibbs, 114 S 915; Heralds of 
Liberty v. Collins, 110 S 283, 

Ariz.—Brotherhood of American 
arr v. Manz, 23 Ariz. 610, 206 P 

Ill.—Connors vy. National Council 
K. & L. S. 210 Dl. A. 65: Reilly we 
Catholic Order of Foresters, 209 Ill. 
A. 329; Bagby v. Court of Honor, 151 
THA Stade 

Ky.—Security Ben. Assoc. 
Kibby, 220 Ky. 330, 295 SW 164. 

Mass.—Kidder v. Supreme Com- 
mandery U. O. G. C., 192 Mass, 326, 
78 NE 469. 

Nebr.—Royal Neighbors of Amer- 
— v. Wallace, 66 Nebr. 543, 92 NW 

N. Y.—Krauza v. Golden Seal As- 


Vv. 


sur. Soc.,°221 App. Div. 380, 223 NYS 


143; Spitz v. Mutual Ben. Life As- 
soc., 5 Misc. 245, 25 NYS 469: Gross- 
man _v. Supreme Lodge K. & L. H., 
13 NYS 592. 3 

Utah. Witherow vi Mystic 
Toilers, 49 Utah 177, 161 P 1126. 

{a] Questions held for jury: (1) 
Materiality of answers as to age 
of insured. Brotherhood of Amer- 
ican Yeomen v. Manz, 23 Ariz. 610, 
206 P_403; Gurley v. Massac County 
Mut. Relief Assoc., 186 Ill. A. 492. 
(2) Whether insurer would have ac- 
cepted the risk, if it knew that in- 
sured’s sister had died from tuber- 
culosis. Security Ben. Assoc. v. 
Kibby, 220 Ky. 330, 295 SW 164.: 
(3) Whether failure of insured to 
state certain injuries substantially 
increased the chances of loss or ma- 
terially affected the risk. Witherow 
v. Mystic Toilers, 49 Utah 177, 161 
P1126; 

57. Ala.—Brotherhood of R., etc., 
Employees v. Riggins, 214 Ala. W195 
107 S 44 [rev 21 Ala. A. 249, 107 S 48]. 

Ill.— McCann v. Ladies of Macca- 
bees of World, 182 Til. A. 319. 

Ky.—American Mut. Aid Soc. 
Bronger, 11 KyL 902, 12 KyL 284. 


v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 300-301] 


they were made with fraudulent intent,°® and were 
material to the risk,®® are for the court. 
when the materiality of a false representation as 
to the existence of a particular disease is a matter 


of common knowledge, the question 
taw for the court.®° 


So where the materiality of a 
> false answer has been determined by the form of the 
contract, the question is one of law.®1 
Construction of questions and answers. 
erally a question of law for the court to determine 
the meaning of questions and answers in the appli- 
gation when such meaning is in doubt.®? 
[§ 301] (4) Estoppel or Waiver.®? 
evidence is conflicting or is of such character that 
different inferences might reasonably be 
therefrom, it is a question of fact for the jury 


MUTUAL BENEFIT INSURANCE 


right to assert 
Thus, 


becomes one of 


It is gen- 


toppel. 
Where the 


drawn 


whether the society is estopped or has waived its 


Mich.—O’Brien vy. Brotherhood of | 
American Yeomen, 183 Mich, 86, 150 
NW 130. 

Minn.—Silverstein v. Knights & 
Ladies of Security, 129 Minn. 340, 
152 NW 724. 

Miss.—Supreme Conclave K. D. v. 
Taylor, 32, S 50. 

Mo.—Smith vy. Mystic Workers of 
Berta, (A.) 196 SW 62. 

—Puls vy. Grand Lodge A. O. 
UW Nw RIS ENED: 559, 102 NW 165. 

Okl.—Sovereign Gamp W. O. W. v. 
Brown, 94 Okl. 277, 221 P 1017. 

Or.—Beard v. Royal Neighbors of 
America, 535 ,Or. 102, 299; PP. 835,19 
LRANS 798, 17 AnnCas 1199. 

Pa.—Shannon v. Knights of Macca- 
bees, 54 Pa. Super. 634; Demboskie v. 
Polish Workingmen’s Sick Fund, 30 
Pa. Dist. 740. 

Tex.—Knights of Maccabees of 
World v. Hunter, 103 Tex. 612, 132 
SW 116; Modern Order of Pretorians 
v. Davidson, (Civ. A.) 203 SW 379; 
Supreme Ruling F. M. C. v. Hansen, 
(Civ., A.) 153 SW / 351. 

{a] Verdict for plaintiff is -prop- 
erly directed where there is no evi- 
dence in the record tending in any 
wise to establish fraud on the part 
of insured in stating that he had 
not consulted or been attended by a 
physician for any disease or injury 
within five years and that at the 
time of the application he was in 
sound bodily health. Sovereign Camp 
W. O. W.- v. Brown, 94 OKI. 277, 221 
P 1017. 

{[b] Verdict for defendant is prop- 
erly directed where proof of the fal- 
sity of a statement by insured as to 
when last treated by a physician is 
uncontroverted. Timlin v. American 
Patriots, 249 Pa. 465, 95 A 104. 

58. Sowiczki v. Modern Woodmen 
a America, 192 Mich. 265, 158 NW 

ils 

[a] Application of insurance 
through an interpreter does not raise 
an issue as to whether insured un- 
derstood the application, where he 
had lived in this country nine years, 
affirmed his ability to understand 
English in the applitation, and_ the 
interpreter and examiner testified 
that it was explained to him. So- 
wiczki v. Modern Woodmen of Amer- 
ica, 192 Mich. 265, 158 NW 891. 

59. Connors v. National Council 
K. & L. S., 210 Tll. A. 65; Pawlowska 
os Polish Nat. Alliance, "30 Pa. Dist. 

9. 


[a] When all reasonable minds 
would arrive at the conclusion that 
answers were material, the ques- 
tion is one of law. Connors v. Na- 
oe Council K. & L. S., 210 Ill. A. 


60. Brotherhood of R., etc., Em- 
ployees v. Riggin, 214 Ala. Ty 80, 107 
S 44 [rev 21 Ala. A. 249, 107 S 43]; 
Royal Neighbors of America v. Wal- 
lace, 64 Nebr. 330, 89 NW 758. 

“While ordinarily what disease or 
sickness may be considered material 
to the risk may present a jury ques- 
tion... yet there are some dis- 


- 


eases of such known incurability and 
fatal character as would be known 
to all men, nonprofessional as well 
as medical men, to be material to 
the risk of insurance. Tuberculosis 
Or consumption is held to be one 
of these diseases.’”’ Brotherhood of 
R., etc., Employees v. Riggins, supra. 

61. O’Connor v. Grand Lodge A. O. 
U. W., 146 Cal. 484, 80 P 688; Royal 
Neighbors of America v. Wallace, 
66 Nebr. 548, 92 NW 897; Modern 
Order of Pretorians v. Hollmig, 
ie Civ. A.) 105 SW 846, 103 SW 

62. Morgan v. Bloomington Mut. 
Life Ben. Assoc., 32 Ill. A. 79; United 
Brethren Mut. Aid Soc. v. White, 12 
WEIYNCG hit Pad: LATA Drickson. <i 
Ladies of Maccabees of World, 25 
S. D. 183, 126 NW 259. 

[a] Rule stated.—Where a ques- 
tion in an application is so framed 
that it calls for specific facts within 
the actual knowledge of applicant, 


and excludes matters of opinion or. 


judgment, no interpretation is pos- 
sible or required, but where the ques- 
tion, whether relating to matters or- 
dinarily deemed material or immate- 
rial, is open to construction, it may 
and should be interpreted by the 
court. WHrickson v. Ladies of Macca- 
bow of World, 25 S. D. 183, 126 NW 
a 


[b] Where the contract is wholly 
in writing, the question whether the 
answers in the application are war- 
ranties and material is one of law 
for the court. Morgan v. Blooming- 
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a particular defense,®** such as 


fraud, misrepresentation, or breach of an affirmative 
warranty or condition precedent,®° and this includes 
the question whether false answers were inserted 
in the application by the society’s agent so as to 
estop it from asserting their falsity,°° and, on the 
other hand, the question whether insured knew that 
his application contained statements different from 
his answers,®’ and assented to the false statements 
by retaining the certificate without objection,®* so 
as to preclude him from setting up waiver or es- 
Under like circumstances it is a question 
of fact for the jury whether there has been a 
breach of promissory warranty or condition subse- 
quent,°® default in payment of dues or assess- 
ments,’° or noncompliance with conditions of rein- 


205 SW 748. (2) Waiver of right to 
avoid policy for misrepresentations 
as to occupation. Downs v. Knights 
of Columbus, 76 N. H. 165, 80 A 227. 
(3) Whether falsity of applicant’s 


answers was known to. Ssociety’s 
agents. Homesteaders Vv. Stapp, 
supra. (4) Whether the society, 


when it issued the policy, knew, or 
by the exercise of reasonable dili- 
gence should have known, the con- 
tents of a first application contain- 
ing different statements. Dubcich v. 
Grand Lodge A. O. U. W., 33 Wash. 
651,°74_.P 832. 

66. Modern Woodmen of Ameriea 
v. Head, 209 Ala. 420, 96 S 219 (state- 
ments as to occupation); Gruberski 
v. Brotherhood of American Yeomen, 
149 Minn. 49, 182 NW 716; Fries v. 
sRoyal Neighbors of America, (Mo. A.) 
210 SW 130. 

67. Mattson v. Modern Samari- 
tans, 91 Minn. 434, 98 NW 330. 

68. Kwiatkowski v. Brotherhood 
of American Yeomen, 216 App. Div. 
647, 216 NYS 102 [rev on other 
grounds 243 N. Y. 394, 153 NE cal 

69. Ark,—Sovereign Camp W. 
W. v. Richardson, 151 Ark. 231, 256 
SW 278 

Ill—O’Brien v. Catholic Order of 
Foresters, 172 Ill. A. 638. 

Mo.—Ceresia v. St. Giuseppe Mut. 
Aid Working Men’s Assoc., (A.) 211 
SW 81. 

Okl1.—National Council K. & L. S. v. 
Fowler, 66 Okl. 294, 168 P 914, 6 
ALR 591. 

S. C.—Reynolds v. Sovereign Camp 


ton Mut. Life Ben. Assoc., 32 Ill. A.| W. O. W., 124 S. C. 387, 117 SE 408. 
79. [a] Questions held for jury: (1) 

63. Generally see supra §§ 110—-| Waiver of forfeiture for engaging in 
133. prohibited occupation. O’Brien v. 

64. Brotherhood of Locomotive| Catholic Order of Foresters, 172 Ill. 
Firemen, etc. v. Nash, 144 Md. 623,] A. 638. (2) Waiver or estoppel as 
125 A 441; Thompson v. Modern]|to forfeiture for failure to pay an 
Brotherhood of America, 189 Mo. A.| additional premium on engaging in 
15, 176 SW 506. more hazardous occupation. Sover- 


[a] Noncompliance with provi- 
sions as to proofs of loss.—The re- 
fusal of officers of the lodge to co- 
operate with plaintiff in exhuming a 
body for identification, and their ad- 
vice to plaintiff to wait seven years 
when insured would be presumed 
dead, has been held sufficient to sub- 
mit to the jury the question of 
waiver or estoppel to require fur- 
ther proof of death, Brotherhood of 
Locomotive Firemen, etc. vy. Nash, 
144 Md. 6238, 125 A 441. 

65. Ga.—Few v. Supreme Lodge K. 
P., 186 Ga. 181, 71 SE 130. 

Tll.—Zink v. National Council K. 
& L. S., 199 Ill. A. 876; Gurley v. 
Massac County Mut. Relief <Assoc., 
186 Ill. A. 492. 

N. H.—Downs v. Knights of Co- 
lumbus, 76 N. H. 165, 80 A 227. 

Tex,—-Homesteaders v. Stapp, (Civ. 
A.) 205 SW 743. 

‘Wash. —Dubcich v. Grand Lodge A. 
O. U. W., 38 Wash. 651, 74 P 832. 

[a] Questions held for jury: (1) 
Waiver or estoppel to assert falsity 
of representations as_ to health. 


eign Camp W. O. W. v. Richardson, 
151 Ark. 231, 236 SW 278; Reynolds 
v. Sovereign Camp W, O. W., 124 S. 
C. 387, 117 SE 408; Watson v. Sov- 
ereign Camp W. O. 'w., 116S- C2360; 
108 SE 145. (3) Waiver of provi- 
sion that no benefit should be paid 
for sickness of a person when away 
from St. Louis. Ceresia v. St. Giu- 
seppe Mut. Aid Working Men’s As- 
soc., (Mo. A.) 211 SW 81. (4) Waiver 
of provision avoiding contract. Hub- 
bard vy. Modern Brotherhood of 
America, (Mo, A.) 193 SW 911. (5) 
Waiver of violation of condition as 
to living in concubinage. Little v. 
Grand Lodge K. P., 96°S. CC, 448, 81 
SE 152. 

70. Ala.—Locomotive Engineers’ 
Mut. L., etc., Ins. Assoc, v. Hughes, 
202 Ala. 466, 80 S 850. 

Ark.—Mosson v. Woodmen of Un- 
ion, 164 Ark. 568, 262 SW 648; Dis- 
trict Grand Lodge No. 11 G. U. O. O. 
Pave Stevens, 157 Ark. 346, 248 SW 

Cal.—Murray v. Home Ben. Life 
Assoc., 90 Cal. 402, 27 P 309, 25 


Homesteaders v. Stapp, (Tex. Civ. A.) {| AmSR 133, 


350 [45 C.J] 


statement.7! But where the evidence as to waiver 
or estoppel is wholly insufficient to be submitted 
to the jury, or is undisputed, or of such a character 
that reasonable minds could not differ as to the con- 
clusion to be drawn therefrom, the question is one 
of law.72. So whether certain acts of the society or 
its officers and agents, which have been ascertained 
‘by the jury, constitute a waiver or estoppel is a 
question of law and not of fact.’* 
Rescission for fraud. What is a reasonable time 
‘after discovery of the facts to rescind a certificate 
‘and return payments received, for fraud, ordinarily 
is a question of fact,7* but where the facts have 
been proved, or are undisputed or admitted, the 
question becomes one of law for the court to de- 
termine.’® Oe eis 
[§ 302] f. Death or Disability and Cause There- 
of.‘6 Where the evidence is conflicting or of uncer- 
Colo.—Head Camp Pacific Jurisdic- | 299. 
W. v. Bohanna, 59 Colo. 
ci after default. 
Ga.—Sovereign Camp W. O. W. Vv. 
Shaw, 143 Ga. 559, 85 SE 827; Con- 
tinental Aid Assoc. v. Stunt, 17 Ga. 
A. 40, 86 SE 91; National Council 
TiO. Wy ALM. v.iCaraway, Ls Ga. A’ 
819, 81 SH 243, 245 [cit Cyc]. 
Ind.—Sweetser v. Odd _ Fellows 
Mut. Aid Assoc., 117 Ind. 97, 19 NE 


722. 
Iowa.—Bricker v. Great Western 


authority to 


S 362. 


71, Fahey  ‘v. 
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(4) Power of agent to bind 
society by accepting assessments 
Locomotive Engineers’ 
Mut. L., etc., Ins. Assoc. v. Hughes, 
202 Ala. 466, 80 S 850. 
the clerk of the local agency had 
refuse 
monthly payments. 
K. P. v. Connelly, 


Ancient Order of 
United Workmen, 187 Iowa 825, 174 
NW 650; Watkins v. Brotherhood of 
American Yeomen, 188 Mo. 


aT 


[§§ 301-3802 
tain character, it is for the jury to determine the 
fact and time of insured’s death,’’ including the 
question whether, in case of disappearance, he was 
a resident of the state and, if so, whether he had 
been absent for the statutory period required to 
raise a presumption of death.*® But where the evi- 
dence establishes absence for seven years, and there 
is no proof in rebuttal of the presumption of death 
arising therefrom, the question is one of law.’ So 
a peremptory instruction for defendant should be 
given when the evidence shows that insured died 
before the date when liability on the contract was 
to attach.®° ; 

Cause of death. Where the evidence is conflicting 
or the facts are such that reasonable men might 
reach different conclusions, it is for the jury to 
determine the cause of death,*! including the ques- 
tion whether it was due to an excepted risk,®? such 

75. Grand Lodge B. R. T. v. Clark, 
189 Ind. 373, 127 NE 280. 

76. Contingency on which benefits 
are payable see supra §§ 168-181. 
(5) Whether 77. Ky.—Kendrick v. Grand Lodge 
A, O. Ui W., 3 KyL? 1439. 

Md.—Brotherhood of Locomotive 
Firemen, etc. v. Nash, 144 Md. 623, 
125 A 441, 

Mo.—Bergman y. Supreme Tent K. 


M. W., 203 Mo. A. 685, 220 SW 1029. 
Tex.—Sovereign Camp W. O. W 


Feb 
Patton, 295 SW 913 [mod (Civ.” A.) 
290 SW 237]. 


to receive 
Supreme Lodge 
185 Ala. 301, 64 


A. 626, 


a 


Ace. Assoc., 161 Iowa 61, 40 NW 851. 
Mass, Crowiey.») Veli, ay Opp Ete 
Widows’, etc., Fund, 222 Mass. 228, 
‘110 NE 276. : 
Minn.—Kozlak v. Polish Nat. Al- 
Nance, 145 Minn. 247, 176 NW_ 911; 
Sawerwein v. Grand Lodge O. S. 
EL 221 “Minn. 229,, 241.) NW "174; 
Villmont v. Grand Grove U. A? O. 
D., 111 Minn. 201, 126 NW _ 7380. 
Mo.—Keys v. National Council K. 
& L. S., 174 Mo. A. 671, 161 SW 345. 
N. Y.—Raab v. National Slavonic 
Soc., 93 Misc. 67, 156 NYS 301. 


Or.—Miller v. Head Camp, 45 Or. 
Wily Opel Sear IB 

Pa.—United Brethren Mut. Aid 
Soc. v. Schwartz, 10 Pa. Cas. 242, 


13, A \ 769. , 

S. C.—Fuller v. Sovereign Camp 
W. O. W.; 136 S. C. 238, 134 SH 238, 
47 ALR 1136; Morrison vy. Chester- 
field County Mut. Beney. Assoc., 78 


SGI CNS MS De a @ 
Wis.—Hughes v. Wisconsin Odd 
Co,, 98 -Wis, 


Fellows’ Mut. L. Ins. 
292,43. oN, Wo.1 015. 

[a] Delay of twenty-one days-in 
tendering overdue assessments, after 
receipt of a demand for payment, is 
not, as a matter of law, unreason- 
able, so as to preclude the member 
from relying on the demand and ten- 
der as a waiver of his default. Mur- 
ray v. Home Ben. Life Assoc., 90 Cal, 
402, 27 P 309, 25 AmSR, 133. 

[b] Questions held for jury: (1) 
Whether the acceptance and reten- 
tion of premiums by insurer’s gov- 
erning authorities does or does not 
constitute an estoppel or waiver of a 
forfeiture for failure to pay pre- 
miums at the specified time. Willis 
v. Sovereign Camp W. O. W., 29 Ga. 
A. 470, 116 SE 52; Crowley v. A. O. 
H. Widows’, etc., Fund, 222 Mass. 
228, 110 NE 276; Nies v. Protected 
Home Circle, 166 NYS 426 [aff 183 
App... Div. .919. ‘mem, 170 NYS. 1100 
mem]. (2) Whether insured had 
been customarily permitted to be 
delinquent in payment of dues, and 
whether checks. produced in evidence 
were for arrearages. Clark v. Su- 
preme Council R. A., 200 Iowa 699, 
205 NW 355. (3) Whether the so- 
ciety had waived nonpayment of as- 
sessments by refusing to receive pay- 
ment thereof when tendered by in- 
sured. Kulberg v. Supreme Ruling 
F. M. C., 126 Minn. 494, 148 NW 


176 SW 516; Currence v. Sovereign 
Camp W. O. W., 95 S. C. 61, 78 SE 442. 

[a] Questions held for jury: (1) 
Whether society waived requirement 
of health certificate as condition of 
reinstatement. Rice v. Grand Lodge 

. O. U. W., 92 Towa 417, 60 NW 726; 
Watkins v. Brotherhood of American 
Yeomen, 188 Mo. ‘A. 626, 176 SW 516; 
Cauveren v. Ancient Order of Pyra- 
-mids, 98 Mo. A. 433, 72 SW 141; Cur- 
rence v. Sovereign Camp W. O. W., 
95 S. C. 61, 78 SE 442. (2) Whether, 
by the acceptance of back dues, the 
society waived the requirement of a 
vote of insured’s lodge as a condi- 
tion of reinstatement. Rice v. Grand 
Lodge A. O. U. W., supra. 

72. Ill—Lang v. North American 
Union, 226° 21], A. 31; Boening "ivi 
ween American Union, 155 Ill. A. 

Mich.—Cameron vy. Royal Neigh- 
bors of America, 197 Mich. 173, 163 
NW 902. 

Mo.—Pavlick vy. Supreme Lodge K. 
P., 198 Mo. A. 184, 199 SW 442, 

Or.—Patton vy. Women of Wood- 
Cract; 65 Ori 33, U3 2b 2k. 

Ss. C.—Sternheimer vy. Order of 
United Commercial Travelers, 107 S. 
Cys28ty 98 4SHi 8 

[a] Issue will not be submitted to 
jury where the result would be to in- 
vite a verdict founded upon surmise, 
conjecture, or caprice. Sternheimer 
v. Order of United Commercial Trav- 
elers, 107 S. C. 291, 98:SH) 8: 

[b] Questions held for court: (1) 
Whether the society was estopped to 
set up fraudulent answers of insured 
as to the use of liquor and drugs. 
Cameron v. Royal Neighbors of 
America, 197 Mich. 178, 163 NW 902. 
(2) Whether the society waived the 
requirement of the payment of the 
premium before a certain date. Pav- 
lick v. Supreme Lodge K. P., 198 Mo. 
A, 184, 199 SW 442. (8) Whether 
the society waived a_ requirement 
that proofs be filed within thirty days 
after death. Brashear vy. American 
Patriots, 161 Mo. A. 566, 144 SW 163, 

73. Modern Woodmen of America 
v. Hoover, 56 Ill. A. 481; Osborne v. 
Supreme Lodge Knights of Pythias 
Ins. Dept., 69 Mont. 361, 222 P 456. 

74 Grand Lodge B. R. T. v. Clark, 
189 Ind. 373, 127 NE 280; Supreme 
Lodge M. A. F, O. v. Miller, 60 Ind. 
A. 269, 110 NE 556. “ 


NW 105. 


Wash.—Butler v. Supreme Court 
I. O. F., 60 ‘Wash. 171) 110 P1007: 

Wis.—White v. Brotherhood of Lo- 
comotive Firemen, 165 Wis. 418, 162 
NW 441. 

[a] Particular time insured died 
during the seven years he had not 
been heard from is a question of fact. 
White y. Brotherhood of Locomotive 
Firemen, 165 Wis. 418, 162 NW 441. 

78. Wilks v. Mutual Aid Union, 
135 Ark, 112, 204 SW 599. 

79.° Apitz v. Supreme Lodge K. & 
L. H., 196 Ill. A. 278 [aff 274 Til. 196; 
113 NE 68, LRA1917A 183]; Beigler 
v. Supreme Council A, L. H., 57 Mo. 
A. 419. 

80. Grand Lodge C. K. P. v. Seay, 
106 Miss. 264, 63 S 571. 

81. S.—Illinois Commercial 
Men’s Assoc. v. Parks, 179 Fed. 794, 
103 CCA 286. 

Tll.—Modern Woodmen of America 
v. Davis, 84 Tll. A. 439. [aff 184 a1 
236, 56 NE 3800]. 

Iowa.—Cummings v. Railway Mail 
Assoc., 190 Iowa 348, 177 NW 466; 
Brinsmaid v. Order of United Com- 
mercial Travelers, 157 Iowa 651, 138 
NW 465. 

Mich.— Maier v. Massachusetts 
Ben. Assoc., 107 Mich. 687, 65 NW 
oo4, 

Pa.—Jones vy. Commonwealth Cas- 
ualty Co., 255 Pa. 566, 100 A 450. 

Tex.—Order of United Commercial 
pein v. Roth, (Civ. A.) 159 SW 
ta] Questions held for jury: (1) 
Whether death was due to accident. 
Jones v, Commonwealth Casualty Co., 
255 Pa. 566, 100 A 450... (2) Whether 
death was caused by violent, external 
injuries covered by the certificate. 
Skinner v. Commercial Travelers’ 
Mut. Acc. Assoc., 190 Mich: 358, 157 
(3) Whether death resulted 
from external, violent, or accidental 
means, or from prior disease. Order 
of United Commercial Travelers v. 
Roth, (Tex. Civ. A.) 159 SW 176. (4) 
Whether insured came to his. death 
by drowning or from an aneurysm 
and a rupture of an artery. Brins- 
maid v. Order of United Commercial 
Travelers, 157 Iowa 651, 1838 NW 465. 

Explaining statements in proofs of 
death see infra text and note 91. 

82. Ill—Helm v. Illinois Commer- 
git Men’s Assoc., 279 Ill. 570, 117 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ py 


as Pics pends or the use of narcoties,** suicide,®* 
and violation or attempted violation of the law. Be 
It is also ordinarily a question for the jury whether 
insured, when he committed suicide, was insane or 


otherwise mentally incompetent.®® 


evidence is undisputed, or of such a character that 


only one inference could reasonably 


1 from, the cause of death is a question of iaw;%* and 
this includes the question whether insured commit- 


Ind.—Travelers’ Protective Assoc 
y. Jones, 75 Ind. A. 29, 127 NE 783. 

Iowa.—Fellers v. Modern Woodmen 
meres: 182 Iowa 99, 165 NW 

Mo.—Wolfgram vy. Modern Wood- 
men of America, 167 Mo. A. 220, 149 
SW 1167. 

Nebr.—Lillie v. Modern Woodmen 
of America, 89 Nebr. 1, 130 NW 1004. 

[a] Questions held for jury: (1) 
Whether insured died by accident 
while in a prohibited employment. 
Wolfgram v. Modern Woodmen of 
America, 167 Mo. A. 220, 149 SW 
1167. (2) Whether plaintiff mur- 
dered insured. Lillie v. Modern 
Woodmen of America, 89 Nebr. 1, 130 
NW 1004. (38) Whether insured was 
exercising ‘‘due diligence’ in walking 
along a railroad right of way within 
a provision excepting from the risks 
assumed death or injury resulting 
from failure to exercise due diligence 
for self-protection. Helm v. Illinois 
Commercial Men’s Assoc., 279 Ill. 
570, 117 NE 63 [rev 199 TAA. 344]. 
(4) Whether the danger to which in- 
sured voluntarily exposed himself 
was so obvious that no prudent man 
would have encountered it. Travel- 


ers’ Protective Assoc. v. Jones, 75 
Ind. A. apm 127 NE 783. 
83. S.—Supreme Lodge K. P. v. 


Lloyd,’ 07 Fed. 70, 46 CCA 153. 

Ul.——Laski v. National Council K. 
& i. S.,:/202 Tl. A.» 127: 

Iowa.—Collyer v. Modern Wood- 
men of America, 154 Iowa 615, 135 
NW 67. 

Minn.—Hegna v. Modern Brother- 
hood of America, 118 Minn. 368, 136 
NW 1035 

Mo.—Tuepker v. Sovereign Camp 
W. O. W., (A.) 226 SW 1002; Holmes 
v. Protected Home Circle, 199 Mo, A. 
528, 204 SW 202. 

4 U. S—Parrish v:) Order. of 
United Commercial Travelers, 2382 
Fed. 425,.146 CCA 419; National Un- 
ion v. Fitzpatrick, 133 Fed. 694, 66 
CCA 524. 

Ala.—Sovereign Camp W. O. W. v. 
Ward, 196 Ala. 327, 71 S 404; Sov- 
ereign Camp W. O. 'W. v. Dennis, 17 
Ala. A. 642, 87 S 616 [certiorari ‘den 
205 Ala, 316, 87 S 620]; Woodmen of 
ee vy. Wright, 7 Ala. A. 255, 60 S 

Ark.—Eminent Household C. W. v. 
Matlock, 144 Ark. 126, 221 SW_ 858; 
Industrial Mut. Indemn, Co. v. Watt, 
95 Ark. 456, 130 SW 532. 

Colo.—Railway Mail Assoc. v. Jef- 
frey, 69 Colo. 569, 195 P 644. 

AD) C—National Union v. Thomas, 
10 App. 277; Casey v. National Union, 
3 App. 510. 

Ill.—Supreme Tent K. M. W. v. 
Stensland, 206 Ill. 124, 68 NE 1098, 
99. AmSR 137 [aff 105 Ill. A. 267]. 

Ind.—Sovereign Camp W. O. W. v. 
Porch, 184 Ind. 92, 110 NE 659; Hod- 
son v. Great Camp K. M.) W., 47 Ind. 
A. 118, 93, NE 861. 

Towa.—Michalek v. Modern Broth- 
erhood of America, 179 Iowa 33, 161 
NW 125; Wood v. Sovereign Camp 
Ww. O. W., 166 Iowa 391, 147 NW 888; 
Scott v. Sovereign Camp Ww. O. W,, 
149 Iowa 562, 129 NW 302; Van Nor- 
man Vv. Modern Brotherhood of Amer- 
ica, 143 Iowa 536, 121 NW 1080; Con- 
nell v. Iowa State Traveling *Men’s 
Assoc., 139 Iowa 444, 116 NW 820; 
Tackman y. Brotherhood of American 
Yeomen, 132 Iowa 64, 106 NW 350, 
8 LRANS 974. 

Ky.—American Benev. Assoc. _v. 
Stough, 838 SW 126, 26 KyL 1093. 
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But where the 


be drawn there- 
himself.2° 


Md.—Supreme Conclave I. O. H. v. 
ea 92 Md. 613, 48 A 845, 84 AmSR 


Minn.—O’Connor yv. Modern Wood- 
men of America, 110 Minn, 18, 124 
NW 454, 25 LRANS 1244, 

Mo.—Dickey v. Supreme Tribe B. 
H., (A.) 253 SW. 417; Whiteside v. 
Court of Honor, (A.) 231 SW 1026; 
Bear v. Sovereign Camp W. O. W., 
207 Mo, A. 82, 230 SW 369; Schmidt 
v. Supreme Council R. Au S@ CAs) (20,7 


SW 874; Zinke y. Knights "of Macca- 


bees of. World, 198 Mo. A. 399, 200 
SW 99; Vormehr v. Knights of Mac- 
cabees of World, 198 Mo. A. 276, 200 
SW 76; Hoette v. North American 
Union, EAB} 187 SW_ 790; Cummings 
Vv. Sovereign Camp W. O. W., 170 Mo. 
A. 194, 155 SW 488; Claver vy. Wood- 
men of World, 152’ Mo. A. 155,133 
SW 158; Almond v. Modern Woodmen 
of America, 133 Mo. A. 382, 113 SW 
695; Kane v. Supreme Tent K, M. W., 
113 Mo. A. 104, 87 SW 547. 

Nebr.—Hardinger v. Modern Broth- 
erhood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74. 

N. Y.—Meacham y. New York 
State Mut. Ben. Assoc., 120 N. Y. 237, 
24 NE 283; Sobischek-Robinson v. 
Supreme Council R. A., 188 App: Div. 
12, 176 NYS 862; Mitterwallner v. 
Supreme Lodge K. & L. G. 8., 37 Misc. 
860, 76 NYS 1001 [rev ‘on other 
grounds 86 NYS 786]. 

N. D—Messersmith v. Suvreme 
ee FORRES N. Ds 1632253 “NiW 


Or.—Cox y. Royal Tribe of Joseph, 
42: (Or! 365, 71 YP’ 738% 95 5 AmSR 752, 
60 LRA 620. 

Pa.—Jenkner vy. Supreme Tent K. 
M. W., 243 Pa. 281, 90 A 73; Shank v. 
United Brethren Mut. Aid Soc., 84 Pa. 
385; Slattery v. Great Camp K. M., 19 
Pa. Super. 111. 

S. C.—Dill v., Sovereign Camp W. 
O. W., 126 S. C...303, 120 SE 61, 37 
ALR 167. 


S. D.—Bircher v. Modern Brother- 


hood of America, 25 S. D. 325, 126 
NW 588. 
Tex. — Woodmen of World  v. 


Holmes, (Civ. A.) 232 SW 575. 

Utah.—Moran. y. Knights of Co- 
lumbus, 46 Utah 397, 151 P 358. 

Wash.—Klein v. Knights & Ladies 
of Security, 87 Wash, 179, 151 P 241, 
LRA1916B 816, 

Wis.-—Rohloff v. Aid Assoc. for 
Lutherans, 1380 Wis. 61, 109 NW 989. 

[a] Rule that to prove suicide by 
circumstantial evidence alone the 
circumstances relied upon must be 
so strong as to exclude every other 
reasonable hypothesis does not apply 
when the case goes to the jury, but 
only determines whether suicide is 
proved as a matter of law. Dickey 
v. Supreme Tribe B. H., (Mo. A.) 253 
Sw 417. 

[b] Questions held for jury: (1) 
Whether insured took poison by mis- 
take or for suicidal purposes. Benard 
v. Protected Home Circle, 161 App. 
Div. 59, 146 NYS 2382; Paulsen v. 
Modern Woodmen of America, 21 N. 
D. 285, 130 NW 231. (2) Whether 
insured’s death was caused by suicide 
or by criminal assault. Soules vy. 
Brotherhood of American Yeomen, 19 
N. D. 23, 120 NW 760. (3) Whether 
insured intentionally committed sui- 
cide by drowning or lost her life 
accidentally while fleeing from an 
imaginary danger, she being insane. 
Bircher v. Modern Brotherhood of 
America, 25 S. D. 325, 126 NW 583. 

Explaining statements in proofs of 


[45 C.J.] 351 


ted suicide;®* whether, if suicide is admitted, in- 
sured was delirious at the time within a provi- 
sion excepting from the suicide clause self-destruc- 
tion while in delirium;%® and whether there was an 
eyewitness to a shooting within a provision limiting 
liability in case of injury caused by firearms where 
there was no witness to the shooting except insured 


Explanation of statements in proofs of death. 


death see infra text and note 91. 

85. Ala.—Sovereign Camp W. O. 
W. v. Pritchett, 203 Ala. 33, 831 S 823. 

Ark.—Hminent Household Ci Wish We 
Howle, 131 Ark. 299, 198 SW 286. 

Ky.—Sovereign Camp WwW. O. W. v. 
Burton, 171 Ky. 362, 188 SW 402. 

Mo.— Gilkey v. Sovereign Camp W. 
O. Pec A (A.) ae SW 875 

-—Boynds y. Sovereign Cam 
Wc O2.6W3 51 00'S: HGia 828 83° SE 770, 
AnnCas1917C 589. 

Tex.—Sovereign Camp W. O. W. v. 
PEE ge SU ES SW 412; Sov- 
ereign Camp v. Baile 
# a eee ee 

a uestions held for jury: (1 
Whether insured was mica ores: 
having retired from a pistol fight in 
which he was the aggressor. Emi- 
nent Household C. W. y. Howle, 131 
Ark, 299, 198 SW 286. (2) Whether 
insured was the aggressor in the dif- 
ficulty in which he lost his life. Sov+ 
ereign Camp W. We ove Jackson 
(Tex! 'Civa (Au) 113884 Swe 1137 (3) 
Whether insured was killed in self- 
defense by one upon whom he was 
ee Te ae Gilkey v. 

overeign Camp Ema A . A, 
178 SW 875. eh acai 

86. JTowa.—Van Norman y. Mod- 
ern Brotherhood of America, 143 
Iowa 536, 121 NW 1080, 

Ky.—Sovereign Camp W. O. W. v. 
Ethridge, 166 Ky. 795, 179 SW 1022: 
Mooney v. Grand Lodge ALOU, OW; 
114 Ky. 950, 72 SW 288 24 KyL 
1787; Bankers’ Fraternal Union vy. 
Donahue, 109 SW 878, 33 KyL 196; 
Switechmen’s Union of North America. 
% JonasC® He ph 11938, 32 KyL 583; 

upreme Lodge H, v. La 4 
656, 25 KyL 74. bee y 
aceog Andrus, Ne eee Men’s 

(Xe) ssoc., 0. 442, 223 S 
13 ALR 779. Pay biel 

N. Y.—Meacham y. New York State 
Mut. Ben. Assoc., 120 N. Y. 237, 24 
NE 283, 


Utah.—Moran vy. Knights of Colum- 
bus, 46 Utah 397, 151 P 353. 

87. Sovereign Camp W. O. W. v. 
Purdom, 147 Ky. 177, 143 SW 1021; 
Bounds v. Sovereign Camp W. O. W. 
101 S.C. 325,°85 SE 770, AnnCasl917C 
589; Stegner v. Modern Brotherhood 
of America, 24 S. D. 371, 128 NW 842. 

[a] Evidence held insufficient to 
warrant submission to jury of ques- 
tions: (1) Whether death was caused 
by a violation of the law. Bounds v. 
Sovereign Camp W. O. W., 101 S. G 
325, 85 SE 770, AnnCas1917C 589. 
(2) Whether insured merely defended 
himself against another’s attack and 
was not engaged in a violation of the 
law. Sovereign Camp W. O. W. v. 
Purdom, 147 Ky. 177, 148 SW 1021. 

8s. Ill—Mason v. Supreme Court 
of Honor, 109 Ill. A. 10. 

Towa.—Michalek vy. Modern Broth- 
erhood of America, 179 Iowa 33, 161 
NW 125. 

Miss.—Supreme Lodge ie 
eae. 78 Miss. 877, 58 ss 872, 29 8 
5 

Mo.—Newland vy. Modern Woodmen 
Eanes 168 Mo. A. 311, 153 SW 
1 ‘ 

Nebr.— Hardinger v. Modern Broth- 
erhood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74, 

N. D.-Clemens v. Royal Neighbors 
of eres 14 N. D. 116, 103 NW 402. 

89. Wilcox v. Court of Honor, 134 
Mo. A. 547, 114 SW 1155. 

90. Fiedler v. Iowa State Travel- 
ing Men’s; Assoc., 191 Iowa 287, 179 
NW. 317. 
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Whether plaintiff’s evidence explaining and contra- 
dicting statements in the proofs of death as to the 
cause of death is sufficient to overcome such state- 


ments is a question of fact.®t 


Cause, nature, and extent of disability. Unless 
the evidence is legally insufficient to warrant sub- 
mission to the jury, or is clear and undisputed,*? 
the cause of the disability for which benefits are 
claimed, and whether the disability is of such nature 
as to fall within the risks assumed, are questions 


of fact for the jury.®* 


[§ 303] 3. Instructions®*—a. In General. General 
rules governing instructions®® are applicable to ac- 


[a] Wlustration.— Evidence that 
insured was found dead in his base- 
ment, shot through the head with a 
pistol, which was found,in his right 
hand, without evidence by anyone 
who saw him at the time of the 
shooting or who heard the shot fired, 
shows conclusively that there was no 
eyewitness to the shooting, so that 
the jury were properly so instructed, 
although there were witnesses who 
testified to facts observed after the 
shooting from which it might have 
been conjectured that the shooting 
was accidental. Fiedler v. Iowa State 
Traveling Men’s Assoc., 191 Iowa 287, 
179 NW. 317. 

91. Michalek v. Modern Brother- 
hood of America, 179 Iowa 33, 161 
NW 125; Welch v. Fraternal Aid Un- 
jon, 214 Mo. A. 443, 253 SW 187; Gill 
v. Sovereign Camp W. O. W., 209 Mo. 
A. 68, 286 SW 1073; West v. National 
Council K. & L. S., (Mo. A.) 221 SW 
391; Rohloff v. Aid Assoc. for Lu- 
therans, 130° Wis. 61, 109 NW 989. 

[a] Questions held for jury or 
court sitting as jury: (1) Whether 
plaintiff's explanation as to why: the 
proofs of death stated that an elec- 
tric shock was the immediate cause 
of insured’s death rather than phos- 
gene gas poisoning, as contended by 
plaintiff, was sufficient to rob the 
proofs of their conclusive character. 
Thomas v. Modern Woodmen of 
America, 218 Mo. A. 10, 260 SW 552. 
(2) Whether death resulted from a 
cause within the terms of the con- 
tract, although the proofs of death 
stated that insured died of smallpox, 
an excepted risk. West v. National 
Council K. & L. S., (Mo, A.) 221 SW 
391. (3) Whether death was due to 
suicide as stated in the proofs of 
death, or to some_ other. cause. 
Michalek v. Modern Brotherhood of 
America, 179 Iowa 33, 161 NW 125; 
Rohloff v. Aid Assoc, for Lutherans, 
130 Wis. 61, 109 NW 989. 

[b] An affidavit by the attending 
physician, constituting part of the 
proofs of death, and showing that the 
physician was interested as the ex- 
amining physician for defendant, who 
had approved the application of in- 
sured a few months previously, and 
the accuracy and truthfulness of 
which was open to question in so far 
as it contained statements that the 
excessive use of intoxicants by in- 
‘sured contributed to his death, was 
not so conclusively against the bene- 
ficiaries, when explained and contra- 
dicted by other evidence as to the 
cause of death and denying the use 
of intoxicants, as» to authorize the 
sustaining of a demurrer to plain- 
tiffs’ evidence. Welch v. Fraternal 
Aid Union, 214 Mo. A. 4438, 253 SW 


187. 

92. Brotherhood of Locomotive 
Firemen, etc. v. Aday, 97 Ark, 425, 
134 SW 928, 34 LRANS 126. 

93. Ariz—Slovenic Nat, Ben. Soc. 
v. Dabcevich, 246 P 765. 

Ill.— Dunlap v. Brotherhood of R. 
Trainmen, 206 Ill. A. 209. 

Iowa.—Binder vy. National Masonic 
Ace. Assoc., 127 Iowa 25, 102 NW 190. 

Mass.—Noyes v. Commercial Trav- 
ellers’ Hastern Acc. Assoc., 190 Mass. 
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tions on mutual benefit certificates.% 
tions should clearly and fully state the law appli- 
cable to the various issues,®’ defining, limiting, and 


The instrue- 


explaining, when necessary, the different terms or 


expressions used,®® and must not be confusing or 
misleading,®® nor conflicting, inconsistent, or contra- 
dictory,' nor should they single out particular evi- 
dence and give undue prominence to it.? 
instructions must not invade the province of the’ 
jury,’ as by assuming the existence of facts in 


So the 


dispute,* nor, on the other hand, submit questions 


issues raised by 


171, 76 NE 665. 

Mich.—Starling v. Supreme Coun- 
cil R. T. T., 108 Mich. 440, 66 NW 
340, 62 AmSR 709. 

Mo.—Guilvezan v. Union of Rou- 
ae Ben., etc., Soc., (A.) 287 SW 
787. 

Nebr.—Beber v. Brotherhood of R. 
Trainmen, 75 Nebr. 183, 106 NW 168, 
121 AmSR 782. 

Or.—Kendall v. Travelers’ Protec- 
tive Assoc., 87 Or. 179, 169 P 751. 

Tex.—International Travelers’ As- 
soe. v. Dixon, (Civ. A.) 283 SW 681; 
International Travelers’ Assoc. v. 
Bosworth, (Civ. A.) 156 SW 346. 

[a] Questions held for jury: (1) 
Whether injury was accidental, Bin- 
der v. National Masonie Ace. Assoc., 
127 Iowa 25, 102 NW 190; Noyes Vv. 
Commercial Travellers’ Eastern Acc. 


Assoc., 190 Mass. 171, 76 NE 665; 
Kendall v. Travelers’ Protective As- 
Socy . STOP ko omee 512 (2) 


Whether the injury was caused by 
external violence. International Trav- 
elers’ Assoc. v. Bosworth, (Tex. Civ. 
A.) 156 SW 346. (3) ‘Whether in- 
sured negligently exposed himself to 
unnecessary danger. Noyes v. Com- 
mercial Travellers’ Hastern Acc, As- 
soc, Supra: (4) Whether insured 
suffered total and permanent disa- 
bility. Slovenic Nat. Ben. Assoc. v. 
Dabcevich, (Ariz.) 246 P 765; Dunlap 
v. Brotherhood of R. Trainmen, 206 
Ill. A. 209; Starling v. Supreme Coun- 
cil R. T. T., 108 Mich. 440, 66 NW 340, 
62 AmSR 709; Beber v. Brotherhood 


of R. Trainmen, 75 Nebr. 1838, 106 
NW 168, 121 AmSR 782 (loss of 
hand); Brotherhood of R. Trainmen 


v. Britton, (Tex. Civ. A.) 292 SW 286 
(loss of sight). (5) Whether insured 
suffered “loss” of hand not entirely 
severed. Business Men’s Mutual v. 
Lockhart, (Tex. Civ. A.) 291 SW 658. 
(6) Whether amputation of three fin- 
gers and diseased fourth finger was 
loss of four fingers, within by-law. 
Guilvezan v. Union of Roumanian 
Ben., etc., Soc., (Mo. A.) 287 SW 787. 
94. In actions: . 
On insurance policies generally see 
Insurance §§ 873-877. 


On life policies generally see Life 
Insurance §§ 451-453. 

To recover damages for wrongful 
en a or cancellation see supra 
95.° See Trial [38 Cye 1594]. 

96. See cases infra this section; 

and § 304. 

/ 97. See cases infra § 304. 

98. Ala.—Supreme Lodge K. & L. 

H. v. Baker, 163 Ala. 518, 50 S 958. 


Ark.—District Grand Lodge No. 11 
GU. .O.. ‘OF Fy wo Pratt) 96) Ark 614) 
132 SW 998. 

11l.—Court of Honor vy. Dinger, 221 
Ill. 176, 77 NE 557; Davis v. Bast St. 
pans Lodge No. 4 L. O. M., 197 Til. 


Mich.—Gall v. Sovereign Camp W. 
O. W., 166 Mich, 690, 182 NW 468. 
Wash.—Schon v. Modern Woodmen 
of America, 51 Wash. 482, 99 P 25. 
99. Ala.—Brotherhood of Locomo- 
tive Firemen, etc. v. Milner, 193 Ala. 
68, 69 S 10; Supreme Lodge K. & L. 
H. v. Baker, 163 Ala. 518, 50 S 958. 
Ark.—District Grand Lodge No. 11 


of law to the jury.® 


They must be confined to the 
the pleadings and evidence,® with- 


Gi Ux O71, BWive tPratts96vArki ele 
132 SW _ 998. 

I11.—Gill_v. Modern Woodmen of 
America; 221 Ill. A. 388; O’Brien v. 
epee Order of Foresters, 172 Ill. 
A. 5 

Ind.—Modern Woodmen of Amer- 
ica v. Craiger, 175 Ind. 30, 92 NE 113, 
93 NE 209 [rev (A.) 90 NE 84]; Su- 
preme Lodge M. A. F. O. v. Miller, 60 
Ind, A. 269, 110 NE 556. 

Ky.—Sovereign Camp W. O. W. v. 
Valentine, 173 Ky. 182, 190 SW 712; 
Mutual Protective League v. Cole, 
160 Ky. 805, 170 SW 184. - ‘ 

Mich.—Wagner v. Supreme Lodge 
oe L. H., 128° Mich. 660, 87 NW 

N. Y.—Lewin v. Koerner Benev. 
Assoc., 125 App. Div. 91, 109 NYS 101. 

[a] Instructions held not mislead- 
ing: (1) An instruction that the law 
does not favor “waivers,” that, if a 
man can make out a case at all 
against an insurance company it 
ought to pay it, but that forfeitures 
are not favored in law, was not er- 
roneous, as misleading and a discrim- 
ination against defendant. Bellamy 
v. Grand Lodge K. P., 110 S. G 315, 
96 SE 293. (2) An instruction using 
the words “serious disease,” instead 
of “serious illness,” was not objec- 
tionable as misleading, both expres- 
sions. having practically the same 
meaning. Modern Order of Preetori- 
ans v. Hollmig, (Tex, Civ. A.) 108 
SW 474, 105 SW 846. (3) Other in- 
structions held not misleading. Scott 
v. Homesteaders, 149 Iowa 541, 129 
NW 310; Fries y. Royal Neighbors of 
America, (Mo. A.) 210 SW 130. 

Generally see Trial [38 Cyc 1602]. 

1. Red Men’s Fraternal-Ace. As- 
soc. vy. Rippey, 181 Ind. 454, 103 NE 
345, 104. NE 641, 50 LRANS 1006. 

Generally see Trial [38 Cye 1604]. 

2. Policemen’s Benev. Assoc. v. 
Ryce, 213 Ill. 9, 72 NE 764,104 AmSR 
190; Rumbold v. Supreme Council R. 


‘L., 206 Tll. 513, 69 NE 590 [rev on 


other grounds 103 Ill. A. 596]: Scott 
v. Sovereign Camp W. O. W., 149 
Iowa 562, 129 NW 302; Van Norman 
v. Modern Brotherhood of America, 
143 Towa 536, 121 NW 1080. 

Generally see Trial [38 Cyc 1674], 

3. Thompson v. Family Protective 
Union, 66 S. C. 459, 45 SH 19; Spark- 
man y. Supreme Council A. L. H., 57 
S.C, 16, 35 SH 392. 

Generally. see Trial [38 Cyc 1641 
et seqy. 

4. Orndorff v. Supreme Lodge EK. 
P., 149 Il. A. 490; Ellis v. Fraternal 
Aid Union, 108 Kan, 819, 197 P 189; 
Bradley- vy. Modern Woodmen of 
America, 146 Mo. A. 428, 124 SW 69. 

Generally see Trial [38 Cyc 1657]. 

5. American Home Circle v. 
Schneider, 134 Ill. A. 600; Osceola 
Tribe No. 11 I. 
Md. 295 


UO. OF By vi. Pratt, 696 Ark ema aiee 
SW 998; Gill v. Modern Woodmen of 
America, 221 Ill. A. 888; Shank v. 
Modern Woodmen of America, 213 
Tl. A. 506; Zink v. National Council 
K. & L. §., 199 Ill. A. 376; Gruberski 
v. Brotherhood of American Yeomen, 
149 Minn. 49, 182 NW. 716; Wolfe v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Pie 


[§§ 302-303 


O. R. M. v. Rost, 15 
6. District Grand Lodge No. 11 G. 


J 


/s§ 303-204] 


ik t 


iP K. & L.’S., 103 Kan. 579, 175 P 397; 


_) Si 


|\out ignoring or excluding issues or evidence from 
An instruction ap- 
‘pealing to the sympathy of the jury is properly 
| efused.§ 


ithe consideration of the jury.’ 


Requests for instructions. 


[§ 304] b. 


fF: Supreme Lodge K. & L. H., 160 Mo. 
) 27d, 61 SW 6387; Heinrichs v. Royal 
‘ Neighbors of America, 
= SW 1054; McDermott y. St. Wilhel- 


(Mo. A.) 292 
mina Benev. Aid Soc., 24 R. I.°527, 54 


»4 A 58; Jackson v. Northwestern Mut. 


Relief Assoc, 78 Wis. 463, 47 NW 


i 733; and cases infra this note. 


{a] Instructions held proper and 
erroneously refused. — Mutual Aid 
tinion v. Blacknall, 123 Ark. 377, 185 
SW 465; Miller v. National Council 


Stolorow vy. National Council K.. & 
i, S., 180 Minn. 345, 153 NW_ 848; 
wisher v. Supreme Lodge K. & L. H., 
190 Mo. A. 606, 176 SW 269. 

{[b] Instructions held erroneous 
er properly refused.—United Order 
of Good Samaritans v. Robinson, 171 
Ark, 965, 287 SW 193; Home Mut. 
Ben. Assoc. v. Rowland, 155 Ark. 450, 
244 SW 719, 28 ALR 86; Head Camp 
Pacific Jurisdiction W. O. W.. Vv, 
Clapp,' 72 Colo. 369, 211 P 384; John- 
son v. Royal Neighbors of America, 
253 Ill. 570, 97 NE 1084; Wojciehow- 
ski v. National Council K. & L. S., 
191 Till. A. 254; Supreme Lodge M. A. 
FE. O. v. Miller, 60 Ind. A. 269, 110 NE 
556; Power v. Modern Brotherhood of 
America, 98 Kan. 487, 701, 158 P 870; 
National Council J. O. U. A: M.. v. 
Thomas, 163 Ky. 364, 173 SW 813; 
Lamothe v. Societé Laurier, 244 
Mass. 189, 138 NE 899; O’Brien v. 
Brotherhood of American Yeomen, 
183 Mich. 86, 150 NW 130; Petersun 
v. Mystic Workers of World, 141 
Minn. 175, 169 NW 598; Cromeens vy. 
Sovereign Camp W. O. W., (Mo. A.) 
247 SW 1033; Weise v. Sovereign 
Camp W. O. W., (Mo. A.) 207 SW 249; 
Estes v. Brotherhood of R. Trainmen, 
Source OC. 221, 70, SH; .725; . Modern 
Order of Pretorians v. Taylor, 60 
Tex. Civ. A. 217, 127 SW 260. 

Generally see Trial [38 Cye 1612 
et seq]. 

7. Supreme Lodge K. & L. H. v. 
Baker, 163 Ala. 518, 50 S 958; O’Brien 
vy. Catholic Order of Foresters, 172 
Til, A. 638; Welch vy. Fraternal Aid 
Union, 214 Mo. A. 4438, 253 SW 187; 
Sovereign Camp W. O. W. v. Bailey, 
(Tex. Commn. A.) 222 SW 550; and 
eases infra this note. 

[a] Instructions held proper. — 
Wood v. Sovereign Camp W. O. W., 
166 Iowa 391, 147 NW 888. 

[b] Instructions held erroneous 
or properly refused.—(1) Where de- 
fendant sets up misrepresentations 
and gives evidence tending to prove 
this defense, it is error to charge 
that the jury must find for plaintiff 
if they believe that she has made out 
her case as alleged in the declaration, 
without making any reference to the 
evidence in support of the defense. 
Supreme Council’ R. A. v. Lund, 25 
Ill. A. 492. (2) An instruction that, if 
the application stated that applicant 
was in good health, and the certifi- 
cate was issued in reliance thereon, 
and the statement was false, plaintiff 
could not recover, was properly re- 
fused where it ignored the issue of 
waiver. Home Circle Soc. No. 2 v. 
Shelton, (Tex. Civ. A.) 85 SW 320. 

Generally see Trial [38 Cyc 1627 
et seq]. 4 

8. National Council K. & L. S. v. 
O’Brien, 112 Ill. A. 41. 

Generally see Trial [38 Cyc 1683]. 

9. Stack v. Williams, 166 App. 
Div. 190, 151 NYS 185. 

[a] Rule applied.—It was not er- 


[45 C. J.—23] 


sts A requested instrue- 
‘tion which is erroneous in part is properly refused,® 
as is a requested instruction covered by instruc- 
tions already given.2° 
Particular Applications of Rules. 


MUTUAL BENEFIT INSURANCE 


[45 C.J.] 353 


Subject to the rules stated above,!! where such facts 
are in issue, the court should fully and clearly 
state and apply the law in respect of the existence, 


‘validity, and construction of the contract ;!2 persons 


entitled to benefits,'* including eligibility, designa- 
tion, and change of beneficiary ;!4 fraud or misrep- 
resentation constituting breach of affirmative war- 


ranty or condition precedent;!*> performance or 


ror to refuse to charge that the bur- 
den of showing forfeiture was upon 
defendant, coupled with a request 
that defendant must show full com- 
Pliance with its constitution and by- 
laws. Stack v. Williams, 166 App. 
Divi190;.,1515 NYS,185. 

Generally see Trial [38 Cyc 1707]. 

10. Johnson y. Royal Neighbors of 
America, 253 Ill, 570, 97 NE 1084; 
Hardister v. Supreme Order M,; M, L. 
A., 118 Mo. A. 679, 96 SW 316, 

Generally see Trial [38 Cyc 1711]. 


11. See supra § 303 
12. See cases infra this note. 
[a] Instructions’ held proper or 


erroneously refused.—Davis v. East 
St. Louis Lodge No. 4 L. O. M., 197 
Ill. A, 25; Fisher v. Supreme Lodge 
K. & L. H., 190 Mo. A. 606, 176 SW 
269 (signing application for mem- 
bership); Kendall v. Travelers’ Pro- 
tective Assoc., 87 Or. 179, 169 -P 751 
(binding effect of constitution and 
by-laws); Knox v. Catholic Women’s 
Benev. Legion, 69 Pa. Super. 426 (age 
and identity of member). 

[b] Instructions held erroneous or 
properly refused.—Lewin v. Koerner 
Benev. Assoc., 125 App. Div. 91, 109 
NYS 101 (amendment of constitution 
and by-laws); Grand Lodge B. R. T. 
Vv, Daly, 11 Oh. Cir.Ct.: Ni, Se, 464,7-3h 
Oh. Cir. Ct. 391; Kendall v. Travelers’ 
Prewciuge Assocs, 871 1Or. 1:79, 1:69\..P 

oO 


13. See cases infra this note. 

[a] Instruction held not errone- 
ous.—Robinson y. Grand Lodge K. P., 
etc., 134 S. C. 86, 181 SE 774. 

[b] ‘Instruction held erroneous 
and properly refused.—Instruction as 
to the right of heirs at law of a mem- 
ber to take under the certificate, in 
the absence of a valid designation of 
beneficiary, was properly refused, 
where it was not shown that plain- 
tiffs were the member’s sole heirs. 
Lamothe v. Societé Laurier, 244 Mass. 


189, 188 NE 899. 
14. See cases infra this note. 
[a] Instructions held not erro- 


neous.—(1) In an action on a cer- 
tificate, brought by plaintiff as bene- 
ficiary niece of insured, a charge 
that anyone, whether a relative of 
insured or not, to whom has been is- 
sued a certificate, and who is in 
good faith supported by insurer, be- 
cause of a legal or moral obliga- 
tion, “or because of affection merely,” 
may be designated as_ beneficiary, 
was not erroneous, as entitling such 
donee to recovery, regardless of de- 
pendency. Sovereign Camp W. O. 
W. v. Warner, 25 Ga, A. 449, 103 SE 
861. (2) As to notice of change of 
beneficiary. Grand Lodge C. A. F, & 
A. oh vy. Goodwin, 204 Ala, 213, 85 
S '553. 

{b] Instructions held erroneous 
and properly refused: (1) As _ to 
right to change beneficiaries. Head 
Camp Pacific Jurisdiction W. O. W. 
vi. Glappst2 =Colo,,. 13609 wr2lday P3884, 
(2) As to mental incapacity of in- 
sured to make change. Shinholser y, 
Henry, 151 Ga. 237, 106 SE 719. 

15. Modern Woodmen of America 
vy. Shields, 202 Ky. 795, 261 SW 594. 
And see cases infra this note, 

[a] Instructions held proper or 
erroneously refused: (1) As to good 
faith of insured in answering the 
questions in his application. Cun- 
ningham vy. Modern Brotherhood of 
America, 96 Nebr. 827, 148 NW 918. 
(2) As to misrepresentations in re- 


breach of promissory warranty or condition subse- 


spect of age. Mutual Aid Union v. 
Blacknall, 123 Ark. 377, 185 SW 465; 
Gurley v. Massac County Mut. Re- 
lief Assoc., 186 Ill. A. 492; Edmonds 
v. Modern Woodmen of America, 125 
Mo. A. 214, 102 SW 601; Gerrity_v. 
Sovereign Camp W. O. W., 85 Pa. 
Super. 288. (3) As to misrepresen- 
tations or breach of warranty in ref- 
erence to health, Sovereign Camp 
W. O. W. v. Bass, 207 Ala. 558, 93:5 
537; Modern Woodmen of America v. 
Hall, 190 Ind. 493, 130 NE 849; Villi- 
cott v. Sovereign Camp W. O. W., 145 
Minn. 349, 177 NW 356. (4) As to 
misrepresentations in respect of 
prior consultations with physicians, 
Winn v. Modern Woodmen of Amer- 
ica, 15%, Mo. As 1,,4137 (SW) 2292. “Ch 
As to misrepresentations or breach 
of warranty in respect of habits. Su- 
preme Lodge K. & L. H. v. Baker, 
163 Ala. 518, 50 S. 958. (6) Where 
plaintiff's right to recover depended 
on the truth of certain statements of 
insured, and the court charged, in 
reference to each one of defendant’s 
allegations impeaching such_ state- 
ments, that, if it be true, plaintiff 
cannot recover, defendant cannot ob- 
ject that such statements were called 
by the judge “representations” rather 
than ‘“‘warranties.” Roach v. Kentucky 
Mut, Security Fund Co., 28 S. C. 431, 
6 SE 286. (7) Where the applica- 
tion, signed by both ,parties, provided 
that the answers to all questions 
should be considered material, it was 
error to refuse to charge that such 
answers were material. Thomas vy, 
Grand Lodge A. O. U. W., 12 Wash. 
500, 41. P 882. (8) “Occupation” is 
correctly defined, in an action in 
which the defense is a wrong state- 
ment in the application as to in- 
sured’s occupation, by an instruction 
stating that it means that which 
practically takes up one’s time and 
energies, especially one’s regular 
busines or employment, and that the 
word does not necessarily mean the 
present occupation, but it means that 
which principally takes up one’s 
time, thought, and energy, especially 
one’s regular business or employ- 
ment, so that one might have a regu- 
lar occupation, such as that of a 
painter, and be out of employment, 
and might temporarily engage in 
other business, yet, if he was ques- 
tioned as to what was his occupa- 
tion, he would give it as a painter, 
that being his general occupation. 
Supreme Lodge K, & L. H. v. Baker, 
supra, (9) Other instructions held 
correct. Hoffman v. Supreme Council 
A, L. H., 35 Fed. 252 (phrase “essen- 
tially untrue’ upheld); Whitmore vy. 
Supreme Lodge K. & L. H., 100 Mo, 
36, 18 SW 495; Golding v. Modern 
Woodmen of America, 213 Mo. A. 
171, 250 SW 9338; Grossman _y. Su- 
preme Lodge K. & L. H., 13 NYSt 592.. 

[b] Instructions held erroneous 
or properly rufused: (1) As to mis- 
representations relating to family 
history, Bagby v. Court of Honor, 
151 Ill. A. 371, (2) As to breach of 
warranty in tespect of occupation. 
Supreme Lodge K. & L. H. v. Baker, 
163 “Ala. 618, 50S 968! QS NAS Sto 
breach of warranty in respect of 
habits. Gall v, Sovereign Camp W. 
O. W., 166 Mich. 690, 1832 NW 469 
(definition of ‘‘intoxicated’). (4) As 
to misrepresentations in respect of 


‘consultations with, or attendance by, 
physicians, 


Cromeens vy, Sovereign 


954. [45 C.J.) 


quent generally;'® payment of dues and assess- 
ments;!7 reinstatement of the member after forfei- 
ture for breach of warranty or condition;*® estop- 


Camp W. O. W., (Mo, A.) 247 SW 
1033. (5) Where defendant alleges 
only that the answers of insured to 
three specified questions in his medi- 
cal examination were false, it is 
not entitled to an instruction au- 
thorizing a verdict for it, if there 
were any misrepresentations in the 
examination. Wolfe v. Supreme 
Lodge K. & L. H., 160 Mo. 675, 61 SW 
637. (6) An instruction, that, al- 
though false answers were know- 
ingly made to questions in medical 
examination made a part of the ap- 
plication for insurance and _ war- 
ranted to be literally true, plaintiff 
was entitled to recover unless the 
matters misrepresented increased 
the risk, was error, where the repre- 
sentations, as a matter of law, were 
material, and if false and made 
knowingly, avoided the _ contract. 
Farm v.:Royal Neighbors of Amer- 
ica, 145 Minn. 193, 176 NW 489. (7) 
Other instructions held erroneous or 
properly refused. Home Mut. Ben. 
Assoc. v. Rowland, 155 Ark. 450, 244 
SW 719, 28 ALR 86; Peroni v. Grand 
Lodge A. O. U. W., 48 Minn. 82, 50 
NW 1022. 

16. See cases infra this note. 

[a] Instructions held not er- 
roneous: (1) As to violation of con- 
ditions in respect of habits. Tuep- 
ker v. Sovereign Camp W. O. W., 
(Mo, A.) 226 SW 1002 (use of in- 
toxicants); Schon v. Modern Wood- 
men of America, 51 Wash. 482, 99 P 
25 (use of intoxicants). (2) As to 
violation of condition in respect of 
oceupation, - Ellis. v. Fraternal Aid 
Union, 108 Kan. 819, 197 P 189. (3) 
In an action on a benefit certificate, 
an instruction given for plaintiff 
beneficiary, requiring the jury to find 
that deceased member in defendant 
order ‘in all respects complied with 
the terms and conditions of said pol- 
icy,” without in terms requiring the 
jury to find that deceased complied 
with all of the terms and conditions 
of the constitution and by-laws of 
defendant order, was not reversible 
error. Corbin v. Mystic Workers of 
World, (Mo. A.) 226 SW 64. 

b] Instruction held erroneous.— 
Gill v. Modern Woodmen of America, 
221 Ill. A. 388 (violation of condition 
as to use of drugs or narcotics). 

17. See cases infra this note, 

[a] Instructions held proper or er- 
ride a refused.—Sovereign Camp 


. O. W. v. Brookins, 20 Ala. A, 105, 
101 S 65; Miller v. National Council 
Kev&* DL, 'S.;1'103 “Kan: 579; 175 Pe 397 


Ruder v. National Council K. & L. §S., 
124 Minn. 431, 145 NW 118; Quick v. 
Modern Woodmen of America, 91 
Nebr. 106, 135 NW 433; Fraternal Aid 
Union v. Helms, 96 Okl. 125, 220 P 
915; State Division Lone Star Ins. 
Union v, Blassengame, (Tex. Civ. A.) 
162 SW 6; Grand Fraternity v. Mul- 
key, 62 Tex. Civ. A. 147, 180 SW 242, 
185 SW 582. 

[b] Instructions held erroneous 
er properly refused.—Woodmen of 
World v. Hall, 104 Ark, 538, 148 SW 
526, 41 LRANS 517; O’Brien y. Catho- 
lic Order of Foresters, 172 Ill. A. 638; 
Globe Reserve Mut. L. Ins. Co. v. 
Duffy, 76 Md. 293, 25 A 227 (first as- 
sessment, necessity of payment be- 
fore policy. becomes effective); Welch 
v. Fraternal Aid Union, 214 Mo. A. 
448, 253 SW 187; Bange v. Supreme 
Council L. H., 153 Mo, A. 154, 132 SW 
276 (mailing of assessment); Royal 
Fraternal Union v. Stahl, (Tex. Civ. 
A.) 126 SW 920. 

18. Grand Lodge A. O. 
Lachmann, 199 Ill. 140, 64 
faff 101-11. A. 213). 
infra this note. 

{a] Instructions held proper or 
erroneously refused: (1) Generally. 
Miller v. National Council K. & L. S., 


Shah Seas 
NE 1022 
And see cases 


MUTUAL BENEFIT INSURANCE — 


103 Kan. 579, 175 P 397, (2) As to 
whether policy was reinstated or a 
new policy issued. Supreme Royal 
Circle F. W. v. King, (Ark.) 294 SW 
705. (3) As to good health of in- 
sured on reinstatement. Court of 
Honor v. Dinger, 221 Ill. 176, 77 NH 
557 (an instruction that the words 
“sood health’ mean that the person 
is in a reasonably good state of 
health, and free from any disease or 
illness that tends seriously to weaken 
or impair the constitution, was a rea- 
sonable definition); Miller v. Na- 
tional Council K. & L. S., supra. 

{b] Imstructions held erroneous 
and properly refused: (1) As to duty 
to seek reinstatement. Labrecque v. 
Catholic Order of Foresters, 119 Me. 
190, 110 A 194. 
persons seeking reinstatement to re- 
port the condition of insured’s health. 
Brotherhood of Locomotive Firemen, 
etc. v. Milner, 193 Ala. 68, 69 S 10. 

19. Estes v. Brotherhood of R. 
Trainmen, 88 S. C. 221, 70 SE 725; 
Frank y. 
America, 87 Wash. 634, 152-P $512. 
And see cases infra this note. 

» [a] 


to change of occupation. O’Brien v. 
Catholic Order of Foresters, 172 Ill. 
A, 638. 
answers by society’s agent. 
v. Modern Woodmen of America, 
213 Mo. A. 171, 250 SW 9338; Fries v. 
Royal Neighbors of America, (Mo. 
A.) 210 SW 130. 
to explain or qualify a requested in- 
struction that ‘‘the receipt of an as- 


mutual benefit society is not binding 
upon the supreme lodge of the order 
unless the collector had authority, 
either express or implied, to receive 
it,’ by adding thereto the words, 
“That means unless the collector had 
a right to act as agent of the com- 
pany.’ Sparkman y. Supreme Coun- 
Cl Ae He 5 TS. (Cw i6, "sors out. 
(4) An instruction that, if deceased 
was legally suspended a month be- 
fore his death, plaintiffs, to recover, 
must show that he was reinstated 
before his death by compliance with 
the rules of the order, was properly 
amended by adding, ‘for that the de- 
fendant waived the suspension of the 
deceased and the forfeiture of his 
beneficiary certificate,” there being 
evidence to show waiver. Grand 
Lodge A. O, U. W: v. Lachmann, 199 
op 140, 64 NE 1022 [aff 101 Ill. A. 

ak 

[b] Instructions held erroneous 
or properly refused: (1) As to waiver 
of false representations relating to 
health. Wojciehowski v. National 
Council VK. &? oS SH yor Tat 2a ae 
Davis v. National Council K. & L. S., 
196 Mo. A, 485,'196 SW 97. (2) As 
to waiver of conditions subsequent 
relating to intemperance. Modern 
Woodmen of America v. Stone, 71 
Ind. A. 601, 125:°NE 420. (3) As to 
estoppel by failure to retain pre- 
miums. Red Men’s Fraternal Acc. 
Assoc. v. Rippey, 181 Ind. 454, 103 
NE 345, 104 NE 641, 50 LRANS 1006. 
20. See cases infra this note, 
{a] Presumption of death from 
absence.—(1) Instruction held not 
erroneous, Samberg v. Knights of 
Modern Maccabees, 158 Mich, 568, 123 
NW 25, 183 AmSR 396. (2) Instruc- 
tions held erroneous, Policemen’s 
Benev. Assoc. v. Ryce, 213 Ill. 9, 72 
NE 764, 104 AmSR 190; Shank vy. 
Modern Woodmen of America, 213 
Ill. A. 506 (holding that, in an action 
based on the presumption of death 
after Seven years’ absence, it is er- 


‘roneous to instruct the jury to de- 


termine whether insured ‘was in-fact 


(2) As to duty of 


witchmen’s Union of North 


Instructions held proper or 
erroneously refused: (1) As to collu- 
sion with society’s agent in reference 


(2) As to insertion of false 
Golding 


(3) It was not error 


sessment after maturity by the col- 
lector of a subordinate lodge of a 


‘pel or waiver affecting the right of the defendant 
society to avoid or forfeit the certificate; the 
fact2° and cause?! of death, including suicide,” 


dead”); Bradley v. Modern Woodmen 


of America, 146 Mo. A. 428, 124 SW. 


69. 
21. 
[a] 


See cases infra this note. 
Instruction held proper. — 


Coulter v. Travelers’ Protective As-’ 


soc.,, 144 Ill. A. 255 (as to liability 
under certificate providing for non- 
liability when death results wholly 
or in part from disease). 

[b] Imstruction held properly re- 
fused.—Stegner v. Modern Brother- 
hood of America, 24 S. D. 371, 123 
NW 842 (as to death from excepted 


risk). p 
22. See cases infra this note. 
{a] Instructions held proper or 


erroneously refused.—(1) An instruc- 


tion, in an action on a death benefit 


certificate, void if the member com- 
mitted suicide, that the burden was 
on insurer to “satisfy” the jury by 
the preponderance of the evidence 
that the pistol wound was _ self-in- 
flicted, was not erroneous because of 
the use of the word “satisfy,” quali- 
fied by the rule as to preponderance 
of evidence. Scott v. Homesteaders, 
149 Iowa 541, 129 NW _ 310. (2) 
Where defendant alleged suicide, a 
charge that suicide was a moral of- 
fense and also a crime, 
facts should be considered the 
jury, because if deceased committed 
suicide, “it is a reflection*upon his 
family,” and that ‘suicide is too 
odious to be presumed,’’ was not er- 
roneous, but merely calculated to im- 
press the jury with the gravity of 
the issue, and explain the burden of 
proof. Mitterwallner vy. Supreme 
Lodge K. & L, G. S., 37 Misc. 860, 76 
NYS 1001 [rev on other grounds 86 
NYS 786]. (8) An instruction that, 
“when a person is found dead from 
unexplainable causes, the presump- 
tion is that his death was natural or 
accidental,” etc., was not objection- 
able because of the use of the word 
“unexplainable,” although deceased 
was not found dead from unexplain- 
able causes, it being manifest that 
the term was employed to define the 
presumption alluded to. Cox vy. Royal 
Tribe of Joseph, 42 Or, 365, 375, 71 P. 
73, 95 AmSR 752, 60 LRA 620. (4) 
A further instruction that the bene- 
ficlary was therefore entitled to re- 
covery, “unless the evidence intro- 
duced has overcome this presump- 
tion, and satisfied you that death was 
voluntary,” was not objectionable be- 
cause of the word “satisfied,” where 
the court had _ previously charged 
that defendant was required to estab- 
lish suicide to the satisfaction of the 
jury by a preponderance of the tes- 
timony. Cox y. Royal Tribe of Jo- 
seph, supra. (5) An instruction that 
a man’s natural instinct is to pre- 
serve his life and not to destroy it 
so that it was presumable that de- 
ceased did not commit Suicide, was 
not erroneous for failure to limit the 
presumption to natural conditions, 


where there was no evidence t rn 
hat de 
ceased’s condition 


Feckney v. 
an 

132 Iowa 64, 106 NW 350, 8 LRANS 
974. distinguish- 
ing between a voluntary act and an- 
accident, and not between a Sane and 
an ingane act, is not erroneous in the. 
absence of an objection or specific. 
request that under the policy it was. 
immaterial whether insured was sane 
or insane. Eminent Household C 
v. Matlock, 144 Ark, 126, 221 SW 858° 
(7) An instruction, in an action on a 
life insurance policy, that “Suicide is 


own life by a person who has attained 
the years of discretion, and is of 
sound mind,” is sound where the 
question of involuntary suicide is 
covered by other instructions. Miles 


ry Paes La So es ee 
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the act of désignedly destroying one’s: 


| 
: 


that these ~ 


| intemperance,”* violation of law,?*. and engaging 
| in a prohibited occupation;?° the cause and extent 
of disability ;7° the presentment of proofs of loss ;?7 
a resort to tribunals within the society as a con- 
dition precedent to an action;?® and the compro- 


v. Court of Honor, 173 Ill. A. 187. (8) 


' It is not inaccurate to charge nega- 


tively that the law will not presume 
an unexplained death to have been 
suicidal. Modern Woodmen of America 
y. Craiger, 175 Ind. 30, 92 NE 113, 93 
NE 209 [rev (A.) 90 NE 84]. (9) 
Other instructions held not errone- 
ous. Wood v. Sovereign Camp W. O. 
W., 166 Iowa 391, 147 NW 888; Scott 
vy. Sovereign Camp W. O. W., 149 
Iowa 562, 129 NW 302; Van Norman 
vy. Modern Brotherhood: of America, 
143 Iowa 536, 121 NW 1080; Mittel- 
stadt v. Modern Woodmen of Amer- 
ica, 143 Iowa 186, 121 NW 808, 136 
AmSR 765; American Benev. Assoc. 
y. Stough, 838 SW 126, 26 KyL 1093; 
Vormehr vy. Knights of Maccabees of 
World, 198 Mo, A. 276, 200 SW 76; 
Bamberge v. Supreme Tribe B. H., 
459 Mo. A. 102, 189 SW 235; Wilcox 
v. Court of Honor, 134 Mo. A. 547, 114 
SW 1155. 

{b] Imstructions held erroneous.— 
(1) An instruction that, owing to the 
instinctive love of life, the presump- 
tion is against suicide, and the bur- 
den is therefore on the party assert- 
ing suicide to prove it, and the evi- 
dence must be such as to exclude 
with reasonable certainty any other 
hypothesis than that of death by sui- 
cide, was erroneous, since it, in the 
opening clause, in effect declares that 
a presumption of law against sui- 
cide always exists, and therefore the 
burden was cast upon the party rely- 
ing upon that fact, thus confusing 
matters of pleading and proof, as the 
defense was affirmative in character 
and must be specially pleaded. Mod- 
ern Woodmen of America v. Craiger, 
175 Ind. 30, 92 NE 113, 93 NE 209 
[rev (A.) 90 NE 84]. (2) A charge 
that the evidence must be of such 
character as to exclude with reason- 
able certainty every other hypothesis 
than that of death by suicide was er- 
roneous as charging that the fact of 
suicide must be established with the 
degree of certainty required to jus- 
tify a conviction upon circumstantial 
evidence in a criminal case. Modern 
Woodmen of America v. Craiger, 
supra. (3) Other instructions held 
erroneous. Rumbold v. Supreme 
Council R. L., 206 Ill. 513, 69 NE 590; 
Power v. Modern Brotherhood of 
America, 98 Kan. 487, 701, 158 P 870; 
Sovereign Camp W. O. W. v. Valen- 
tine, 173 Ky. 182, 190 SW 712; Ferris 
y. Loyal Americans of Republic, 152 
Mich. 314, 116 NW 445; Whiteside v. 
Court of Honor, (Mo. A.) 231 SW 
1026; Sovereign Camp W. « Whi 
Bailey, (Tex. Commn. A.) 222 SW 550. 

23. See cases infra this note. 

. [a] Instructions held proper.— 
Wising v. Brotherhood of American 
Yeomen, 132 Minn. 303, 156 NW 347, 
AnnCas1918A 621; Schon v. Modern 
proamen of America, 51 Wash. 482, 
99 P 25. 

[b] Imstructions held erroneous. 
—(1) Sovereign Camp W. O. W. Vv. 
Hutchins, 39 Okl. 267, 134 P 1116. 
(2) It wag error for the court to 
charge that plaintiff was entitled to 
recover unless ‘alcohol was the di- 
rect, proximate and paramount cause 
of death of insured. Such a restric- 
tion placed too great a burden on the 
defendant. Petitt v. Most Excellent 
Assembly A. O. M. P., 73 Pa. Super. 
227. 

24. See cases infra this note. 

[a] Duty to instruct.—Where the 
defense is that deceased’s death oc- 
eurred in consequence of a violation 
of law by him, the court should in- 
struct what constituted a violation 
ef the law. Sovereign Camp W. 0. 
WwW. v. Purdom, 147 Ky. 177, 143 Sw 


eal: Instructions held not errone- 
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ous.—(1) Where, under plaintiff’s 
evidence in an action on a life cer- 
tificate, conditioned to be void if in- 
sured die in consequence of the vio- 
lation, or attempted violation, of the 
law, the actual danger to insured was 
preceded by appearances of danger 
to him, it was not error to instruct 
on defense by insured of his person 
against what “appeared” to him to be 
an unlawful assault by K on him, on 
the theory that any danger to in- 
sured was actual, and not apparent to 
him, as a justification of his assault 
on K. Woodmen of World v. McCos- 
lin, 59 Tex. Civ. A. 574, 126 SW 894. 
(2) Other instructions held proper. 
Eminent Household C. W. v. Darden, 
131 Ark. 74, 198 SW 278; Payne v. 
Union Life Guards, 136 Mich. 416, 99 
NW 376, 112 AmSR 368; Sovereign 
Camp W. O. W. v. Bailey, (Tex. Civ. 
A.) 234 SW 412. 

[c] Instructions held erroneous 
or properly refused.—(1) A charge 
that if insured came to his death 
while engaged in violating the law, 
etc., was properly refused, for fail- 
ure to state the connection between 
the unlawful act and insured’s death. 
Woodmen of World v. Wright, 7 Ala. 
A. 255, 60 S 1006. (2) Other instruc- 
tions held erroneous -or properly re- 
fused. Eminent Household C. W. v. 
Howle, 131 Ark. 299, 198 SW. 286; 
Heinrichs v. Royal Neighbors of 
America, (Mo. A.) 292 SW _ 1054; 
Sovereign Camp W. O. W. v. Bailey, 
(Tex. Commn. A.) 222 SW 550 [rev 
(Civ. A.) 1838 SW 107]. 

25. Quinn v. North American Un- 
ion, 162-011) A." 319: 

26. See cases infra this note. 

{a] Instructions held not errone- 
ous.—(1) An instruction that the is- 
sue was whether plaintiff when he 
presented his application, was af- 
flicted with permanent paralysis of 
either extremity, and that for him 
to recover the jury must find that he 
was permanently injured below the 
knee, so that he was permanently 
disabled, etc., fairly submitted the 
issue, with proper limitations as to 
time of disability. Bishop v. Broth- 
erhood of Locomotive Firemen, etc., 
204 Mich, 605, 171 NW 528. (2) If 
the jury are instructed that to en- 
title plaintiff to recover he must be 
totally disabled from following any 
vocation, and that it is for the jury 
to draw from the evidence the infer- 
ence of fact upon this subject, de- 
fendant cannot be regarded as preju- 
diced by the further statement on the 
part of the judge that the fact that 
aman may work for a few moments 
or perhaps for a few months is not 
flecessarily conclusive evidence that 
he can follow some avocation. Star- 
tling v. Supreme Council R. T. T., 
108 Mich. 440, 66 NW 340, 62 AmSR 
709. (3) Where the constitution pro- 
vides that a certain indemnity shall 
be paid to members whose disabili- 
ties totally incapacitate them “from 
the performance of duty in any de- 
partment of the train or yard serv- 
ice,’ an instruction which uses the 
words of the constitution in stating 
grounds for which recovery may be 
had is not insufficient, as failing to 
show whether plaintiff must be in- 
capacitated from service in some one 
or in all departments of the service. 
Lillie v. Brotherhood of R. Train- 
men, 114 Iowa 252, 86 NW 279. (4) 
Other instructions held not errone- 
ous. Grand Lodge B. L. F. v. Orrell, 
206 Ill. 208, 69 NE 68 [aff 97 Ill. A. 
246] (holding that defining “perma- 
nent” incapacity as such as would 
“exist throughout all time” could not 
be complained of by. insurer); 
preme Tent K. M. W. v. Cox, 25 Tex. 
Civ. A. 366, 60 SW 971 (disability. to 
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mise and settlement of claims.?? 

[§ 305] 4. Verdict and Findings.°° 
rules*! are applicable in respect of the verdict and 
findings in actions on mutual benefit certificates ;3? 
and, in accordance with such rules, a verdict which 


General 


perform “and” direct any or all kinds 
of labor or business). 

[b] Instructions held erroneous. 
—(1) Where the certificate provided 
for payment of benefits in case of the 
loss of a foot, the giving of an in- 
struction authorizing a recovery if 
plaintiff's foot is paralyzed so that 
he cannot “‘use” it was error as au- 
thorizing a recovery for a temporary 
loss of use, although another clause 
of the charge instructed that the 
paralysis must be total. Modern Or- 
der of Pretorians v. Taylor, 60 Tex. 
Civ. A. 217, 127 SW 260. (2) An in- 
struction in such case in effect pre- 
cluding a recovery if there was a 
partial use of the foot by reason of 
plaintiff's being able to work his toes 
was properly refused, since there 
must be some substantial recovery 
of a partial use of the foot to bring 
the recovery within the meaning of 
the contract. Modern Order of Pre- 
torians v. Taylor, supra. 

27. See cases infra this note. 

[a] Instructions held properly re- 
fused: (1) Instructing that the jury 
must believe from the evidence that 
the society had received satisfactory 
evidence of the death before plaintiff 
can recover. Policemen’s Benev. As- 
Soc, v. ‘Ryce, 213 Ill. 9, 72 NE 764, 
104 AmSR 190. (2) An instruction 
that, unless the act of defendant’s 
officials, relied upon as a waiver of 
proofs of death, occurred within 
sixty days of time plaintiff acquired 
knowledge of insured’s death, plain- 
tiff could not recover. Brotherhood 
of Locomotive Firemen, etc. vy. Nash, 
144 Md. 623, 125 A 441, 

28. Sandor y. Verhovey Aid As- 
soc., 199 Ill. A. 199 (instruction held 
erroneous and properly refused). 

29. Carver. v. Kansas Fraternal 
Citizens, 103 Kan, 824, 176 P 634. 

[a] Fraud. in obt settle- 
ment.—(1) In an action to recover a 
balance unpaid on a certificate, where 
compromise and settlement set up as 
a defense were attacked as procured 
by false representation as to fraud 
by deceased in answering application 
questions, it was proper to give an 
instruction involving deceased’s good 
faith in answering questions in his 
application. Carver v. Kansas Fra- 
ternal Citizens, 103 Kan. 824, 176 P 
634. .(2) An instruction that the law 
favors a compromise and settlement 
where no fraud is practiced and the 
compromise is freely made was prop- 
erly given. Carver v. Kansas Fra- 
ternal Citizens, supra. 

30. In actions: 

On insurance policies generally see 

Insurance § 878. 

On life policies generally see Life 

Insurance § 454. 

To recover back assessments paid 


see supra § 52. 

31. See Trial [38 Cyc 1868, 1933]. 

32. See cases infra this section. 

[a] Presumption in favor of find- 
ings.—A general finding in favor of a 
wife’s claim as beneficiary under a 
certificate issued to her husband, and 
valid only as to a member of his 
family, is not erroneous because of a 
stipulation that she was “living sepa- 
rate and apart from him,” since it 
will be presumed, in Support of the 
finding, that the separation was with- 
out change of the legal relation. 
Smith v. Boston, ete., R. Relief As- 
soc., 168 Mass. 213, 46 NE 626. 

[b] Form of verdict submitted to 
jury.—Under Rev. St. (1899) § 726 
(St. Annot. [1906] p 716), providing 
that, when the verdict shall be found 
for plaintiff in an action for the re- 
covery of money only, the jury shall 
also assess the amount of the re- 
covery, in an action on a benefit cer- 
tificate it was error for the court to 
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is not responsive to any issue in the case is erro- 
General rules likewise govern as to the 
necessity and propriety,** sufficiency,*® and con- 
struction and effect*® of, special verdicts or findings 
by the jury, or by the court sitting without a jury. 
In accordance with these rules the findings must be 
specific?? and not inconsistent,** and must be war- 
Thus, where the evidence 
clearly shows that the cause of death was suicide, 
notwithstanding the coroner’s verdict found that 
the death was accidental, a verdict of accidental 
death which is not otherwise supported should be 
set aside, and a finding of the fact of suicide en- 
And since the holder of a benefit certifi- 


neous.** 


ranted by the evidence.*® 


tered.*° 


compute the interest on the amount 
due and include it in the form of the 
verdict submitted to the jury. Kroge 
v. Modern Brotherhood of America, 
126 Mo. A. 698, 105 SW 685. 

33. Brotherhood of American Yeo- 
men vy. Manz, 23 Ariz. 610, 206 P 403. 

Generally see Trial [38 Cyc 1884]. 

34. Pledger v. Business Men’s Acc. 
Assoc., (Tex. Civ. A.) 197 SW 889, 
198 SW 810; and cases infra this 
note. 

[a] Payment of membership fee. 
—Although payment of the member- 
ship fee was an ultimate fact which 
should have. been found, in an action 
on an accident policy, where payment 
appeared from the record to have 
been treated as an admitted fact, it 
was unnecessary to make such find- 
ing. Northwestern Benev. Soc. v. 
Dudley, 27 Ind. A. 327, 61 NE 207. 

[b] Where the defense is suicide 
(1) it is proper to refuse to submit 
a special finding as to whether de- 
ceased committed suicide, since such 
finding is directly involved in the 
general issue. Inghram v. National 
Union, 103 Iowa 395, 72 NW 559. (2) 
Defense being suicide, the court, re- 
quired by Comp. L. § 10,237 to direct 
a finding on questions of fact, prop- 
erly refused to submit to the jury 
the questions whether insured, at 
the time of his death, was unable to 
pay money collected for his employer, 
and whether he had made checks 
which were protested for nonpay- 
ment. Grimme v. General Council F, 
A. A., 167 Mich. 240, 132 NW 497. 

{[c] Special finding as to whether 
insured was killed by another may be 
refused to be submitted, as not pre- 
-senting a controlling issue, since de- 
fendant would be liable if the death 
was by accident, no matter who 
caused it. Inghram v. National Un- 
ion, 103 Iowa 395, 72 NW 559. 

35. See cases infra this note. 

[a] Findings held sufficient.—Mil- 
lard v. Supreme Council A. L, H., 
81 Cal. 340, 22 P 864 (that decedent 
was a member in good standing at 
the time a certain notice was given); 
Patrons’ Mut. Aid Soc. v. Hall, 19 
Ind. A. 118, 49 NE 279 (to show poli- 
cies in force when loss sued for oc- 
curred); Pennsylvania R. Co. Vv. 
Wolfe, 203 Pa. 269, 52 A 247 (that 
alleged contract for substitution of 
beneficiaries was made); _ Interna- 
tional Travelers’ Assoc, v. Bosworth, 
(Tex. Civ, A.) 156 SW 346 (that in- 
jury was caused wholly by external 
violence). 

36. People’s Mut. Ben. Soc. v. Mc- 
Kay, 141 Ind. 415, 39 NE 231, 40 NE 
910 (as to amount payable on pol- 
icy); Catholic Order of Foresters v. 
Collins, 51 Ind. A. 285,°99 NE 745 
(as to falsity of statements in ap- 
plication). 

[a] Where the jury find that in- 
sured committed suicide, it is a de- 
termination that it was the inten- 
tional act of a sane man, under Pen. 
Code § 172, defining ‘‘suicide’ as the 
intentional taking of one’s own life. 
Shipman v. Protected Home Circle, 
174 N. Y. 398, 67 NE 83, 63 LRA 
847. 


‘Sovereign Camp W. O. W., 
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dict.** 


clearly 
stand.*% 


[b] Payment of assessments.— 
Where special findings by the jury 
as to whether insured had paid his 
assessments might be construed as 
conflicting, but the undisputed evi- 
dence and other findings support the 
finding that the payments were not 
made, the jury will be held to have 
intended such finding. Sovereign 
Camp W. O. W. v. Wagnon, (Tex. 
Civ. A.) 164 SW 1082. 

37. Butler v. Supreme Court I, O. 
F., 60 Wash. 171, 110 P 1007. 

{a] Exact time of death.—Where 
the proof of death consisted of evi- 
dence that insured had disappeared 
July 7, 1898, and had not been heard 
of for more than seven years, and 
the jury, in answer to an interroga- 
tory as to the time of death, an- 
swered that he died “before April, 
1900,” a request to require the jury 
to make the answer more specific by 
fixing the exact date of death was 
properly refused. Butler v. Supreme 
Council I. O. F., 60 Wash. 171, 110 
P 1007. 

38. See cases infra this note. 

[a] Findings held not contradic- 
tory.—(1) Findings that a benefit or- 
der had no notice that a member’s 
statements in his application as to 
his use of intoxicants were-not true, 
and that it had notice as to his 
drinking, are not contradictory, 
where the evidence shows that ap- 
plicant had been intemperate, which 
was generally known, and that pre- 
vious to his application he had taken 
the liquor cure, which was generally 
believed to be effectual. Brown v. 
: 20 Tex. 
Civ. A. 373, 49 SW 893. (2) Where 
defendant admitted that plaintiff was 
entitled to recover if insured did 
not die by his own hands or act, the 
finding of the jury that he did not 
die that way warranted a judgment 
against defendant, notwithstanding 
the jury also found that insured’s 
death was not due to accident, and 
did not find its cause. Woodmen of 
World v,. Alexander, (Tex. Civ. <A.) 
239 SW 343. 


39. See cases infra this note. $ 
[a] Rule applied.—(1) A _ special 
finding in effect that the health of 


insured had changed in the six days 
between his application and the de- 
livery of the policy should be set 
aside where the evidence as to his 
health at each date is precisely the 
same, Temple v. Massachusetts Ben, 
Life Assoc., 124 N. C. 66, 32 SH 380. 
(2) In an action on a policy provid- 
ing for fixed assessments, and that 
defaulted payments should suspend 
the member and avoid the policy, 
findings that officers of the sovereign 


‘body acquiesced in a custom to carry 


sick and indigent members, and that 
such custom prevailed .in the local 
camp, did not, as.a matter of law, re- 
quire a judgment for plaintiff, where 
such officers had no power to waive 
payment of assessments. Bennett v. 
Sovereign Camp W. O. W., (Tex. Civ. 
A.) 168 SW 1023. 

40. Order of Columbian Knights 
v. Schwemm, 167 Ill. A. 545. 
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cate is conclusively presumed to know the consti- 
tution and by-laws of the society which form a part 
of his policy,*! a finding that he did not have knowl- 
edge of a provision thereof will be disregarded.* 

Special findings inconsistent with general ver- 
Special findings which are in irreconcilable 
conflict with the general verdict will control the 
latter, and judgment should be rendered on the 
findings notwithstanding the verdict.*4 
reasonable presumption will be indulged to uphold 
the general verdict,*® and unless the conflict between 
it and the answers to special interrogatories is 
irreconcilable the general verdict must 


But every 


41. See supra § 25. 

42. Carter v. Sovereign Camp W. 
O:-_W., (Tex. Civ. A:) 220 °Sw 239. 

43. Generally see Trial [38 Cyc 
1927]. 

44. Crosse v. Supreme Lodge K. & 
L. H., 254 Ill. 80,98 NE 261, 45 
LRANS 162 (express provision of 
Practice Act § 79); Mutual Trust, 
Co. v. ‘Travelers’ Protective 
Assoc., (Ind. A.) 100 NE 451. See 
also cases infra notes 45, 46. 

{a] MTlustration.—Where an appli- 
cant warranted that she had not con- 
sulted a physician within seven 
years, a special finding, in an action 
on the certificate, that insured con- 
sulted a physician within five years 
of the medical examination was in- 
consistent with the general verdict 
for the beneficiary, and, under Prac- 
tice Act § 79, judgment should have 
been rendered for defendant. Crosse 
v. Supreme Lodge K. & L. H., 254 
Ill. 80, 98 NE 261, 45 LRANS 162. 

45. Catholic Order of Foresters 
Papa taas, 51 Ind. A, 285, 99 NB 


46. Modern Woodmen of America 
v. Hall, 190 Ind. 493, 130 NE 849; 
Mutual Trust, ete, Co. v. Traveler’s 
Protective Assoc., 57 Ind. A. 329, 104 
880; Catholic Order of Foresters v. 
Collins, 51 Ind. A. 285, 99 NE 745; 
Brown v. Stoerkel, 74 Mich. 269, 41 
NW 921, 3 LRA 430. 

{a] Special findings held not in- 
consistent with general verdict.—(1) 
Brown y. Stoerkel, 74 Mich. 269, 41 
NW _ 921, 3 LRA 430. (2) A. general 
verdict for plaintiff will not be con- 
trolled by answers to special inter- 
rogatories showing a breach of war- 
ranty as to prior nonreceipt of medi- 
cal advice, in the absence of a fur- 
ther showing in the special inter- 
rogatories that the society offered to 
return the benefits received under the 
contract, forfeiture by breach of 
warranty being a defense which must 
be fully established in all its ele- 
ments. | Catholic Order of Foresters 
v, Collins, 51 Ind. A. 285, 99 NE 745. 
(8) Where a benefit certificate pro- 
vided that insurer should not be lia- 
ble unless the injury causing death 
produced visible marks on the body, 
and there was a general verdict for 
the beneficiary, answers to special 
interrogatories declaring that  in- 
sured died by reason of a dislocated 
neck, but that, at the time of his 
death and after his death, there was 
no_ visible mark of injury on his 
body, were not so inconsistent with 
the general verdict as to warrant a 
judgment for defendant notwith- 
standing, since the ‘mark caused’ by 
the dislocation might have been ob- 
literated at the time of death or 


thereafter. Mutual Trust, ete., Co. 
v. Traveler’s Protective Assoc., 57 
Ind. A. 329, 104 NE 880. (4) Where 


the defense was that insuréd made 
false answer to a question as to his 
consultation with physicians, an an- 
Swer to a special interrogatory that 
he had consulted a doctor not men= 
tioned in the application was not 
in irreconcilable conflict with a gen- 
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[§ 306] K. Judgment—1. In General. The rules 
which govern in civil actions generally,*” especially 
as applied in actions on ordinary life insurance 
policies,*® and on insurance policies generally,*® are 
applicable to judgments in actions on certificates 
of mutual benefit insurance.®® Under these rules 
. the judgment must conform to the pleadings and 
evidence and be within the issues,®t and must like- 
wise conform to the verdict or findings.®? While 
the relief granted is not confined to that specifically 
prayed for,°* relief different from that prayed for 
in the complaint will not ordinarily be granted.*+ 
In an action on a certificate, where it appeared that 
a second certificate had been issued, naming cross 
petitioner as beneficiary, and both beneficiaries 
zlaimed the same fund, it was error to render judg- 
ment on both certificates.*> The fact that no means 
have been provided to enable a fraternal society 
to respond to a money demand will not prevent 
the rendition of judgment on such a demand.*¢ 

[§ 307] 2. Enforcement.°’ Unless a_ special 
method of enforcing a judgment on a benefit cer- 
tificate is provided, the judgment ordinarily may 
be enforced by the same proceedings as other judg- 
ments.°8 After a judgment for benefits has been 
recovered and execution returned unsatisfied, it has 
been held that mandamus lies to compel the asso- 
ciation to make an assessment to pay the judg- 
ment,°? although mandamus will not lie where a 
different remedy is prescribed by statute.®° But 
mandamus will not lie to compel a second assessment 
to pay the judgment where the by-laws provide for 
only one assessment to pay each death claim.*t A 
judgment recovered against a foreign assessment 
society can be enforced only by final process against 
the funds of the society within the jurisdiction or 
by a suit on the judgment in the state of the so- 
ciety’s domicile.6? Where an action is brought on 
a judgment for benefits, matters of defense as to 
the mode of payment and the extent of the society’s 


eral verdict for beneficiary, it being 
plaint, 
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certificate counted on 
a judgment, although for a 
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liability cannot be gone into, because merged in the 
judgment sued on.®? A judgment against the so- 
ciety in an action by a beneficiary in behalf of 
himself and others to compel the levy of an assess- 
ment ratably on members liable is binding on the 
member, in an action by a receiver appointed to 
enforce collection, as to the necessity, validity, and 
amount of the assessments.®4 

Against particular fund.*® It has been held that 
execution on a general judgment on a benefit cer- 
tificate will not be restricted to a particular fund, 
notwithstanding a stipulation to that effect in the 
certificate.©° On the other hand it has been held 
that execution will be confined in the first instance 
to the amount collected from assessments, unless an 
attempt is made to defraud plaintiff or use the 
assessment as means of delay.®” In some states, 
by statute, particular funds of the society are ex- 
empt from execution.®® 

[§ 308] L. Amount of Recovery*°—1. In General. 
Questions relating to the amount of benefits recov- 
erable, as dependent on the society’s charter of in- 
corporation or articles of association, its constitu- 
tion and by-laws, and the terms of the certificate 
of insurance, have already been discussed.*° Where 
the society is sought to be held liable because of 
false representations of an agent inducing plaintiff 
to become a member, the damages recoverable are 
the amount paid out by reason of such false repre- 
sentations, and not the sum he would have received 
if such representations had been true.™! If the local 
body refuses to perform its duty to a member by 
failing to pay a premium due to the funeral benefit 
department of the national body, the beneficiary 
is entitled to recover from the local body, as dam- 
ages for breach of contract, the value of the 
poliey.”? 

Benefits accruing after commencement of action. 
No recovery can be had for benefits accruing after 
the commencement of the action,7* and where the 


27 NE 10387]. 
Generally see Mandamus § 468. 


in her com- 


presumed that such consultation was 
with reference to some temporary in- 


disposition. Modern Woodmen of 
Prnisrics: vy. Hall, 190 Ind. 493, 130 
NE 849. 

47. See Judgments 33 C. J. p 1042, 


48. See Life Insurance § 455. 

49. See Insurance § 879. 

50. See cases infra this note. 

fa] Form.—Where it is stipulated 
that the beneficiary is to receive a 
definite sum and that the amount 
due is to be provided for by assess- 
ment, the beneficiary is entitled to a 
money judgment and not merely to 
a mandatory order to make and pay 
over the proceeds of an assessment. 
Thornburg v. Farmers’ Life Assoc., 
122 Iowa 260, 98 NW 105. 

{[b] Provisions as to assessments. 
—It is improper in a judgment in an 
action to recover benefits to provide 
for the mode of collection of assess- 
ments, in case of defaults by particu- 
lar members, where the defaults may 
never occur. Lindsey v. Western 
Mut. Aid Soc., 84 Iowa 734, 50 NW 
29. 


Decree for repayment of premiums 


in action by expelled member for re- 


instatement see supra § 51. 


Judgment: ; 
For benefits in action to set aside re- 


lease obtained by fraud see supra 


§ 204. i ; 
On the pleadings see Pleading [31 
Cyc 604]. . 
51. Sovereign Camp W. O. W. v. 


Dismukes. (Miss.) 38 S 351; Hyans 
vy. Southern Tier Masonic Relief As- 
soc. 76 App. Div. 151, 78 NYS 611. 

[a] Where plaintiff establishes her 
right to a portion of the amount of 


less amount than the face of the 
certificate, is within the issues made 
by the pleadings, Evans v. South- 
ern Tier Masonic Relief Assoc., 94 
App. Div. 541, 88 NYS 162 [rev on 
other grounds 182 N. Y. 453, 75 NE 
317] 


Generally see Judgments §§ 87-105. 

52. Endowment Rank Supreme 
Lodge K. P..v. Townsend, 36 Tex. 
Civ. A. 651, 83 SW 220. 

[a] Judgment not conforming to 
conclusions of law.—Where_ the 
court’s conclusions of law disclosed 
that plaintiff was only entitled to 
judgment for one thousand dollars, 
with interest thereon from the date 
of the judgment, a judgment includ- 
ing previous interest was erroneous. 
Endowment Rank Supreme Lodge K. 
P. v. Townsend, 36 Tex. Civ. A. 651, 
83 SW 220. 

Generally see Judgments §§ 106-— 
WT. 

Harmless error see infra § 311. 

53. Sullivan v. Industrial Ben. As- 
soc., 738 Hun 3819, 26 NYS 186. 

54. Lindsey v. Western Mut, Aid 
Soc., 84 Iowa 734, 50 NW 29. 

55. Hagar v. Grand Lodge A. O. 
U. W., 96 Kan. 221,-150 P 528. 


56. Bass v. Life, etc., Assoc., 96 
Kan. 205;°150 RP 588,)'96 Kani (398, 
U5 Pet ia 


57. Actions on insurance policies 
generally see Insurance § 879. 


58. See Attachment § 108; Execu- 
tions 23 C. J. p 281; Judgments §§ 
1139-1153. 


59. Peo. v. Masonic Guild, etc., 
Ben, Assoc., 58 Hun 395, 12 NYS 171 
{rev on other grounds 126 N, Y. 615, 


60. Miner v. Michigan Mut. Ben. 
Assoc., 65 Mich. 84, 31 NW 768 (fur- 
ther proceedings, if any are proper, 
must be had in equity under Howell 
St. Annot..§ 8153, providing that 
when a judgment shall be obtained 
against a corporation and an execu- 
tion thereon ‘be returned unsatisfied, 
the circuit court may sequestrate the - 
corporate property). 


61. Peo. v. Masonic Guild, ete., 
ans Assoc., 126 N. Y. 615, 27 NE 

62. Brenizer v. Supreme Council 
RovA., 41 “Ni C)2 409,455 ISH G88 aus 
LRANS 235. 


63. People’s Mut. Ben. Soc. v. 
Werner, 6 Ind. A. 614, 34 NE 105. 

64. Munn v. Barfield, 26 Oh. Cir. 
Ct. N.S, 555. 

65. Enforcement of judgment for 
penalty against emergency fund see 
infra § 310. 

66. People’s Mut. Ben. Sow w 
Werner, 6 Ind. A. 614, 34 NE 105. 

67. Seitzinger v. New Era. Life 
Assoc., 15 WklyNC (Pa.) 348. 

68. See Exemptions §§ 118-127. 

69. Amount of recovery in actions 
on: 

Insurance policies generally ‘see Ine« 

surance §§ 885, 886. 

Life policies generally see Life In- 

surance §§ 458, 459. 

70. See supra § 182. 

71. May v. New York Safety Re- 
serve Fund Soc., 14 Daly 389, 18 
NYSt 66. 

72. Gilbert v. Dalton Council No. 
30 J. O. U. A. M., 25 Ga; A. 130, 102 
SE 831. : 

73. Robinson vy. Exempt Fire Co., 
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agreement is to pay a disabled member in annual 
installments, only the sum of the annual install- 
ments due at the time of the trial is recoverable.’* 

Breach of agreement to make assessment. Where 
there has been a breach of the express or implied 
contract to make an assessment, the measure of 
damages is the full amount of the certificate unless 
it is shown in defense that an assessment would 
not have produced that sum.7> On the other hand 
it has been held that, where the contract was to 
pay a sum, not exceeding a specified amount, real- 
ized on an assessment, the amount of damages for 
breach of the contract is the amount which would 
have been produced by an assessment properly 
levied,’® and in the absence of. evidence on this 
point plaintiff can recover only nominal damages."* 

Breach of depletion of class. No more than nomi- 
nal damages can be recovered for the depletion of 
the class to which the member belonged, even if it 
constituted a breach of contract, where such deple- 
tion was occasioned by the formation of a new class 
into which many members of the former entered; 
since the damages are too remote, conjectural, and 
speculative to form the basis of a legal recovery.”® 

Direction of judgment as to payment. Where the 
members of a society paid a regular bimonthly pre- 
mium, the assessments paid in each two months con- 
stituting a pool, and the by-laws provided that all 


103 Cal. 1, 86 P 955, 42 AmSR 93, 
24 LRA 715; Baltimore, etc., Em- 
ployés’ Relief Assoc. v. Post, 122 Pa. 


954]. 
77. 
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Ball v. Granite State Mut. Aid 


[§§ 308-309 


claims should be paid with the pool of the month 
in which the proof of death maturing the same 
was approved by the society, and that when pay- 
ment of any claim is contested and a judgment 
is rendered in favor of claimant, the claim shall 
be placed in, and paid pro rata with, the claim of 
the pool then forming, a successful plaintiff in an 
action on the policy is entitled to a money judg- 
ment for the sum which he would have realized had — 
his claim been approved and paid out of the proper 
pool raised for that purpose, and the judgment need 
not direct the claim to be placed in, and paid pro 
rata with, the claims of the pool then forming.’® 

[§ 309] 2. Interest.®° Interest is ordinarily re- 
coverable on the amount payable on a mutual benefit 
certificate.8 But it has been held that, in an ac- 
tion td compel the society to make assessments to 
pay a loss, plaintiff is not entitled to interest on 
the amount of the certificate,®* and that, where 
a beneficiary is entitled under the certificate to the 
‘“‘net proceeds of one full assessment at schedule 
rates,’’ not to exceed a certain sum, he cannot re- 
cover interest on a contested claim, there being 
no provision in the schedule for an assessment to 
pay interest.** 

Time from which interest runs.*¢ Interest usu- 
ally runs only from the time when the claim became 
due and payable under the terms of the contract,®* 


Porto Rico.—Vilar v, El Ancora, 
Peas Rico 852. 


579, 15 A 885, 9 AmSR 147, 2 LRA 
44, 

' 74 Supreme Tent K. M. W. v. Cox, 
25 Tex. Civ. A. 366, 60 SW 971. 

75. Ark.—Masons’ Fraternal Acc. 
Assoc. v. Riley, 65 Ark. 261, 45 SW 
684. 

Conn.—Lawler v. Murphy, 58 Conn. 
294, 20 A 457, 8 LRA 113. 

Ill.—Covenant Mut. Life Assoc, v. 
Kentner, 188 Ill, 431, 58: NE 966 [aff 
89 Ill. A. 495]; Metropolitan Safety 
Fund Acc. Assoc. v. Windover, 137 
Till. 417, 27 NE 538; Union Mut. Acc, 
Assoc. v. Frohard, 134 Ill. 228, 25 NE 
642, 23 AmSR 664, 10 LRA 383. 

Ind.—Elkhart Mut, Aid Benev., etc., 
Assoc. v. Houghton, 103 Ind. 286, 2 
NE 763, 53 AmR 514, 

Iowa.—Thornburg v. Farmers’ Life 
Assoc., 122 Iowa 260, 98 NW 105; 
Hart v. National Masonic Acc, Assoc., 
105 Iowa 717, 75 NW 508. 

Minn.—Bentz vy. Northwestern Aid 
Assoc., 40 Minn, 202, 41 NW 1037, 
2 LRA 784, 

Nebr.—Modern Woodmen Acc. As- 
soc, v. Shryock, 54 Nebr. 250, 74 NW 


607, 39 LRA 826. 
{a] Statutory provisions.—In an 
action on a certificate for three 


thousand dollars issued by a frater- 
nal association, it cannot urge that 
such certificate limits the amount 
payable to the proceeds of an assess- 
ment of two dollars per member, and 
that there is a question whether 
thereby such sum could be realized, 
where Comp. St. c. 43, 110, under 
which it was organized, forbids it 
to issue a certificate of over one 
thousand dollars if it has not a mem- 
bership of two thousand. Modern 
Woodmen Acc. Assoc. v. Shryock, 54 
meee 250, 74 NW 607, 39 LRA 
Form of action where society neg- 
lects or refuses to make assessment: 
Actions at law see supra § 212. 
Equity jurisdiction see supra § 213. 
76. Metropolitan Safety Fund Acc, 
Assoc. v. Windover, 137 Ill. 417, 27 
NE 538; Cram vy. Equitable Ace. As- 
soc., 58 Hun 11, 11 NYS 462; O’Brien 
v. Home Ben. Soc., 51 Hun 495, 4 
NYS) 275 [aff 117 N. Y. 310, 22 NE 


. Por later cases, developments and changes in the law see cumulative Annotations, same title 


Assoc., 64 N, H. 291, 9 A 108; Cram 
v. Equitable Acc. Assoc., 58 Hun 11, 
11 NYS 462. 
78. Supreme Lodge K. P._ V. 
Knight, 117 Ind. 489, 20 NE 470, 3 
LRA 409. 
79. Redmond v. Industrial Ben. 
Assoc., 150 N. Y. 167, 44 NE 769. 
80. Cross references: 
poet ae see Interest 33 C. J. p 


Interest: 
As element of damages generally 
pee Damages §§ 136-139, 202- 
In actions on: 

Insurance policies generally see 

Insurance § 886, 
Life policies bomrate see Life 

59. 


Insurance § 

81. Ala.—Sovereign Camp W. O 
W. v. Reed, 208 Ala, 457, 94 § 910. 

Ill.—Beresh v. Supreme Lodge K. 
H., 255: Tl. 122, 99 NE 349 [att 166 
Ill. A. 511]; Knights Templars’, etc., 
Life Indemn. Co. v. Crayton, 209 Ill. 
550, 70 NE 1066 [aff 110 Il; A, 
648]; Grand Lodge B. L. F. v. Or- 
rell, 206 Ill, 208, 69 NE 68 [aff 97 
Ill. A. 246]; Supreme Council C. K. 
A. v. Franke, 137 Ill. 118, 27 NE 86 
[aff 34 Ill. A, 651]; Supreme Lodge 
A. O. U. W.v. Zuhlke, 129 Ill. 298, 
21 NE 789; Boening v. North Amer- 
ican Union, 155 Ill. A. 528; Supreme 
Lodge K. & L. H. v. Rehg, 116 Ill. 
A. 59. But see Railway Passenger, 
etc., Conductors’ Mut. Aid, etce., As- 
soc. v. Tucker, 157 Ill. 194 42 NE 
398, 44 NE 286 (holding that a con- 
tract of membership in an associa- 
tion, embodied in the certificate of 
membership, the constitution and by- 
laws, and such oral evidence as is 
necessary to connect them, is an un- 
written contract, in an action on 
which interest is not recoverable). 

Iowa,—Christie vy. Iowa L. Ins. Co., 
111 Iowa 177, 82 NW 499. 

Mo.—Bamberge y. Supreme Tribe 
B. H., 159 Mo, A. 102, 139 (SW 2385; 
Martin v. Modern Woodmen of Amer- 
ica, 158 Mo. A. 468, 139 SW. 231. 

N. Y.—Heath v. New York Safety 
Reserye Fund, 69 Misc. 452, 125 NYS 
352 [aff 145 App. Div. 904.mem, 129 
NYS 1126 mem]. 


. I—Dary v. Providence Police 
Assoc, .20R, FT. $tigiGe A126 
Tenn.—Knights of Pythias y. Al- 
len, 104 Tenn. 623, 58 SW 241. 
‘Tex.—Sovereign Camp W. O. W. v. 
Hines, (Civ. A.) 273 SW 927; Amer- 
ican Woodmen y. Smith, (Civ. A.) 
251 SW 308. 
And see cases infra notes 82-97. 
[a]. Where the beneficiary is 
named in the certificate, the sum re- 
coverable is specified and certain, and 
proper preliminary proof or demand, 
as the case may require, has been 
made, and payment is refused, inter- 
ane aay be. sang yenea on such certifi- 
cate. ran odge B. L. F. v. 
109 Ti. VEE CE pe dees 
Impossibility of tender as af- 
fecting right to interest.—Where an 
insurer denied liability under a cer- 
tificate, the beneficiary was entitled 
to legal interest on the amount of 
the certificate, although the benefi- 
clary Was a nonresident of the state, 
so that no tender of the amount due 
could be made to her in the state. 
Alexander v. Grand Lodge A. O. U. 
W., 119 Iowa 519, 93 NW 508. 


82. Courtney vy. U. S. Masoni 
Assoc, (lowa) 53 NW 238. Re 


Pray v. Life Indemn., etc., Co., 


104 Iowa 114, 73 NW 485 


ie Generally see Interest §§ 123- 
85. Ala.—Southern Woodmen v 


Ga.—Modern Woodmen of A 
Baden eee 36 Ga. A, 359, 131 So 


Ill.—Boening vy. North i 
yalon, ce ni, A. 528, aie 

owa.—Christie v, Iowa lL. Ins. 
111 Iowa 177, 82 NW 499 Wahekoee 
eeuitaie benefit association failed to 
evy an assessment for the payme 
of a death loss as provided in 2 Behe 
icy, interest should be allowed from 
the time of the breach). 
_la] Rule applied.icUnder a cer- 
tificate not requiring insured to give 
notice -of an accident resulting in a 
broken arm, the obligation to pay 
was fixed at the very moment the 
arm was broken. Southern Wood- 


page and note number. 


‘and this may be the time when the member died,*¢ 
|i or was presumed dead,** or the time when demand 
|i for payment was made,®* or when proof of death 
|) was filed or presented®® or a reasonable time there- 
after ;°° and where benefits were payable within a 
|; specified time after the making of: proofs of death, 
}); interest will begin to run from the expiration of 
Interest also may run from the time 
Where the heirs 
of insured file an amended declaration, under which 
they are substituted as plaintiffs in place of desig- 
nated beneficiaries who are ineligible, the former 
are entitled to interest on the amount recovered 
from the date the amended declaration was filed.®* 
A elause in the certificate limiting the time within 
which suit thereon may be brought®* has no effect 
on the time within which interest on the amount 


that time.® 
of commencement of the action.®2 


due begins to accrue.®° 


Stipulations against recovery of interest. A pro- 
vision of the contract that no interest shall be re- 
covered in an action to enforce payment of a bene- 
fit has been held void as against public policy.®® 
provision that the beneficiary shall be entitled to 
participate in the benefit fund to a certain amount, 


men v. Morris, 14 Ala. A. 464, 70 S]B. H., 159 Mo. A. 


952. 

[b] Interest. allowed from date 
defendant filed initial pleading resist- 
ing payment.—Sovereign Camp W. oO. 
W. v. Reed, 208 Ala. 457, 94 S 910. 

g6. Allen v. National Council K. & 
L. S., 102 Kan. 128, 169 P 569. 

87. Martin v. Modern Woodmen of 
America, 158 Mo. A. 468, 139 SW 231 
@where the proof of death depends on 
absence for seven years, the interest 
runs from the expiration of that 
time). 

88. Supreme Lodge A. O. U. W. v. 
Zuhlke, 129 Ill. 298, 21 NE 789; Su- 
preme Council C. K. A. v. Fenwick, 
169 Ky. 269, 183 SW 906; Dary v. 
Providence Police Assoc., 27 R. I. 377, 
62 A 513. See Grand Lodge B. L. F. 
vy. Orrell, 206 Ill. 208, 69 NE 68 {aft 
97 Ill. A. 246] (where a benefit cer- 
tificate was for a specified sum, pay- 
able to the beneficiary if totally dis- 
abled, interest on such sum was 
properly allowed from the date of re- 
fusal to pay the claim on its presen- 
tation according to the by-laws of 
the society). 

[a] Interest prior to commence- 
ment of action is not recoverable 
where plaintiff had made no demand 
for payment prior to the bringing of 
the action. Supreme Council C. K. A. 
vy. Fenwick, 169 Ky. 269, 183 SW. 906. 

89. Miller v. National Council K. 
& &. S. 103 Kan. 579, 175 P 397; 
Wehring v. Modern. Woodmen of 
America, 107 Minn. 25, 119 NW 245; 
Sovereign Camp W. O. W. Vv. Hines, 
(Tex. Civ. A.) 273 SW 927. ; 

90, Glaser v. New -York Physi- 
cians Mut. Aid Assoc., 32 Misc. 67, 66 
NYS 152 (where a mutual aid asso- 
ciation refuses payment of a sum of 
money to which the executor of a de- 
ceased member, after proof of death, 
is entitled, under the by-laws, in- 
terest, to begin to run thirty days 
from proof of death, will be allowed 
on the claim, the thirty days being a 
reasonable time allowed the associa- 
tion in which to collect assessments). 


. Knights Templars’, etc., Life 
dein, Co. vy. Crayton, 209 Ill. 550, 
70 NE 1066 [aff 110 Tl. A. 648]; 


mer v. Loyal Mystic Legion of 
iivenice: 86 Nebr. 596, 126 NW 285. 

[a] Tilustration.— Where the by- 
laws provided that payments should 
be made within ninety days after 
proof of death, and the proof was 
made within thirty days, interest 
should not be computed until after 
one hundred and twenty days. 
Palmer v. Loyal Mystic Legion of 
America, 86 Nebr. 596, 126 NW_ 285. 

92. Bamberge v. Supreme Tribe 


MUTUAL BENEFIT INSURANCE. 


Fees.°8 


[45 O.J.] 359 


without interest, does not limit his right to recover 
legal interest upon the face value of the certificate 
from the date of the accrual of liability to him, but 
merely limits the right to recover interest upon the 
moneys in the benefit fund up to the time of the 
death of the member and the accrual of liability 
to the beneficiary under the certificate.%7 

[§ 310] M. Special Damages and Attorney’s 
Under some statutes,9® in addition to the 
amount of loss, special damages or attorney’s fees, 
or both, may be recovered where the society refuses 
to pay, or, unreasonably delays payment of, the 
amount due under the certificate,1 but such a statute 
does not apply to certificates issued ‘before its en- 
actment.? In some jurisdictions the statute applies 
only where it is shown that the society, in refusing 
to pay, acted in bad faith,? and in others it ap- 


plies only to default in payment of accident and 


A 


102, 189 SW: 235 
(under Rev. St. [1909] § 7179, allow- 
ing six per cent interest on all money 
demands after maturity, the allow- 
ance of interest as demanded by the 
petition in an action on a fraternal 
benefit certificate, from the institu- 
tion of the action to the date of the 
verdict, is not erroneous). 

93. Beresh v. Supreme Lodge K. 
H., 255 Ill. 122, 99 NE 349 [aft 166 
FANS ASUS EA}. 

94. See supra § 223. 

95. Sovereign Camp W. O. W. v. 
Reed, 208 Ala. 457, 94 S 910. 

96. See supra, § 14. 

97. Modern Woodmen of America 
Uae nentel 386 Ga. A. 359, 137 SE 


98. Attorney’s fees generally see 
Damages §§ 133-135. 

Penalties generally see Fines, For- 
feitures, and Penalties §§ 72-161. 

99. See statutory provisions. 

1. Ancient Order of United Work- 
men y. Brown, 112 Ga. 545, 37 SE 890. 

[a] Demand and refusal.—To ren- 
der the society liable for attorney’s 
fees, under Civ. Code § 2140, a de- 
mand and a refusal to pay, sixty 
days before suit is brought, must be 
plainly averred, and the truth of such 
averment must be established on the 
trial; and hence, where no such de- 
mand and refusal are averred and 
proved, the recovery of attorney’s 
fees is not authorized. Ancient Or- 


der of United Workmen y. Brown, 


112 Ga. A. 545, 37 SE 890. 
Failure or delay in payment of 
amount due under: 
Insurance policies generally see In- 
surance §§ 887-891. 
Life policies oneal, see Life In- 


surance § 0. 
2. Sharpe v. Grand Lodge A. O. 
193, 188 NW 100, 


U. W., 108 Nebr. 
189 NW 176. 
3. Kidd v. National Council J. O. 
U. A. M., 137 Tenn. 398; 193. SW 130. 
4, Edwards v. Grand United Order 
Ww.sS. & D. A., 6 La. A. (Orleans) 693. 
5. United Assur. Assoc. v. Fred- 
erick, 130 Ark. 12, 195 SW _ 691; 
Knights of Maccabees v. Anderson, 
104 Ark. 417, 148 SW 1016; Castens v. 
Fraternal Aid Union, (Mo. A.) 255 
Sw 966; Goggin v. Mutual Aid Un- 
ion, (Mo. A.) 243 SW 244; Olsen y. 


Supreme Council R. A., 205°’ Mo, A. 
260, 224 SW 129; -Schumann vy. 
Brownwood Mut. L. Ins. Assoc, 


(Tex. Commn. A.) 286 SW 200 [rev 
(Civ. A.) 276 SW 956]; Thetford v. 
Modern Woodmen of America, (Tex. 
Civ. A.) 273 SW 666; Sovereign Camp 
Ww. O. W. v. Downer, (Tex. Civ. A.) 
241 SW 228; Independent Order of 


sick benefits to insured, and has no reference to 
death benefits payable to the beneficiary.* 
over, in a number of jurisdictions fraternal or mu- 
tual benefit societies are excepted ‘from the opera- 
tion of these statutes,®> and plaintiff suing for the 
penalty must allege and prove that defendant is 


More- 


Puritans v. Brown, (Tex. Civ. A 
SW 939; Mutual Reserve Fund Lite 


Assoc. v. Payne, i 
Sor kee yn (Tex. hCive (As) 182 
[a] Associations within exception. 


(1) Where defendant alleged that i 
was a fraternal benéiiciaey, oo 
tion without capital stock, organized 
for mutual benefit of its members 
and not for profits, had a lodge sys- 
tem, and made provision for payment 
of benefit in accordance with § 6 
of the fraternal beneficiary associa- 
tion, it contained all allegations 
necessary to constitute it a society 
within Rev. St. (1919) §§ 6398, 6402, 
against which damages for vexatious 
refusal to pay benefits could not be 
assessed, 
Union, (Mo. A.) 255 SW 966. 
Under a 
provisions of the Insurance Law 
relative to damages for delay in pay- 
ment of the loss, mutual relief as- 
sociations organized under the laws 
of another State, a foreign mutual 
relief association, 


(2) 


although an in- 


Castens vy. Fraternal Aid, 


Statute exempting from the: 


Surance company, is within the ex-. 


ception and not liable for attorney’s 
fees. Supreme Council A. L. H. v. 
Larmour, 81 Tex. 71, 16 SW 633. (3) 
Rev. St. (1895) art 3096 provides 
that the general insurance laws shall 
not apply to mutual relief associa- 
tions which have no capital stock, 
and whose relief funds are created 
and sustained by assessments made 
upon the members, provided that the 
principal officer shall make an annual 
statement to the insurance depart- 
ment, etc, Article 8071, applicable to 
life insurance companies, provides 
that, where a company shall fail to 


pay a loss within the time specified, . 


it shall be liable for twelve per cent 
damages and reasonable attorney’s 
fees. It was held that a fraternal 


beneficiary corporation created un-- 


der the laws of a sister state, whose 
relief funds are created by assess- 
ments on its members, which has 
subordinate lodges to which appli- 


cation is made for membership, and- 


which issues benefit certificates, the 


amount payable on which is under a) 


by-law dependent on the sum ecol- 
lected by assessments, is within art 
3096, and is not liable under art 


3071, except in case of failure of its” 


principal officer to make the required 
statement. Supreme Council A. I, 
H. v. Story, 97 Tex. 264, 78 SW 1 
med (Civ. A.) 75 SW 901]. 

[ 


seption.—Defendant fraternal insui® 


ance order, not having been permit-° 
ted to transact business in Texas ag- 


a fraternal society, the statutes con- 


Associations not within ex-. 


’ 
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subject to the statute.* It has been held that whether 
an association is within the exception depends on 
the particular contract sued on, rather than on the 


nature of the society.’ 


Enforcement of judgment for penalty. Where 
the statute authorizes a fraternal society to hold 
an emergency fund, no part of which shall be used 
except for the payment of death or disability bene- 
fits, such fund is a trust fund limited to the pay- 
ment of benefits, and where a judgment for a death 
benefit and for attorney’s fees and statutory penalty 
is recovered, only so much of the judgment as rep- 
resents the death benefits is payable out of the 


emergency fund.® 


[§ 311] N. Appeal and Error.® 
rules?® relating to the right to appeal; that ques- 
tions not urged in the lower court and not prop- 
erly preserved for review will not be noticed on 
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ri A 
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missal of the appeal for failure to give such bond.2° 


The general 


appeal;!2 that error must appear from the record ;** 


trolling life insurance policies apply 
to it, Badiculasly Rev. St, art 4746, 
imposing penalty for failure or re- 
fusal to pay a policy when due 
under its terms, and the order will 
not be protected by the exception 
named in art 4830, exempting such 
societies from all provisions of the 
insurance laws, but will be held lia- 
ble for an attorney’s fee for delay 
in payment, Indeperident Order of 
Puritans v. Brown, (Tex. Civ. A.) 
229 SW 939. 


6. Supreme Council. A, fas “Eee 
Story, 97. Tex. 264, 78 SW 1 [mod 
(Civ. A.) 75 SW_ 901]; Sovereign 


ls ove MLoore, 
ai ben, But see Mutual Reserve 
Fund Life Assoc. v, Payne, (Tex. Civ. 
A.) 32 SW 1068 (holding that the 
burden is on the society which has 
rendered itself amenable to the pen- 
alty to show every fact necessary to 
bring it within the exception). - 

[a] Petition held insufficient to 
subject association to statutory pen- 
alty for delay in payment. Sover- 
eign Camp W. O. W. v. Downer, (Tex. 
Civ, A.) 241 SW 228. 

{[b] Extent of burden.—The bur- 
den is on plaintiff suing on a benefit 
insurance certificate, claiming to be 
entitled to the penalty and_attor- 
ney’s fees provided in Sayles Civ. St. 
Annot. (1897) art 3071, for failure 
to pay after demand, to show failure 
to file an annual report which, under 
art 3096, would except mutual relief 
associations from liability therefor. 
Grand Lodge F. & A. M. v. Moore, 
(Tex. Civ. A.) 154 SW 362. _ 

7, Bailey v. Fraternal Aid Assoc., 
(Mo. A.) 253 SW 210. : 

8. Atty-Gen. v. Supreme Council 
A. Ll. H., 206 Mass. 131, 92 NE 134, 

9. In actions on: 

Insurance policies generally see In- 

surance §§ 881-883 3 
Life policies generally see Life In- 

surance § 457. 


10. See Appeal and Error 3 C. J. 
256. 
i“ 11. Fisher v. Fisher, 28 Can. §& 


C. 494 (as to granting special leave 
to appeal in cases involving matters 
of public importance). 

Generally see Appeal and Error §§ 
464-579. 

12. Ga.—Independent Order of 
Calanthe v. Kelsey, 30 Ga. A. 714, 119 
SH 221. 

Ill.—Cunat v. Supreme Tribe B. H., 
249 Tll. 448, 94 NE 925, 34 LRANS 
1192, AnnCas1912A 218; Miller v. 
Grand Lodge B. R. T., 206 Tll. A. 
241; Speer v. American Stars of 
Equity, 157 Ill, A. 554; Boening v. 
North American Union, 155 Ill. A. 
528. 

Ind.—Supreme Tribe B. H. v. Hall, 
24 Ind. A. 316, 56 NE 780, 79 AmSR 


262. 

‘N. H.—Downs y. Knights of Co- 
lumbus, 76 -N. H. 165, 80 A 227. 

N. Y.—O’Brien v. Home Ben. Soc., 
117 N.Y. 310,°22-NE 954." 

Can.—L’Union St. Joseph vy. La- 
pierre, 4 Can. S. C. 164 [allowing app 
on other grounds 21 L. C. Jur. 332, 1 
Montr. Leg. N. 40]. 

Generally see Appeal and Error §§ 
580-950. 

13. Englert v. Roman Catholic 
Mut. Protection Soc., 82 Iowa 465, 48 
NW 810; Raab v. National Slavonic 
Soc., 93 Misc. 67, 156 NYS 301; Vilar 
v. El Ancora, 29 Porto Rico 852. 

Generally see Appeal and Error §§ 
1611-2372. 

14. Hunter v. National Union, 197 
Ill. 478, 64 NE 356 [aff 99 Ill. A. 
146]; Teegarden y. Supreme Tribe B. 
H., 190 Dll. A. 474; Klein v. National 
Protective Legion, 179 Tll. A. 605; 
Lillie v. Modern Woodmen of Amer- 
ica, 89 Nebr. 1, 130 NW 1004; Fitz- 
patrick vy. Knights of Columbus, 143 
App. Div. 540, 128 NYS 366; Sover- 
eign Camp W. O. W. v. Clelland, 10 
Ohw A, «21:02 2.840. 1C.As 95.06; 

Generally see Appeal and Error §§ 
2836, 2837: 

15. Marren v. North American 
Union, 145 Ill. A. 875; American 
Eiostte Circle v. Schneider, 134 Ill. A. 
600. 

16. Ill—Maloney v. North Ameri- 
can Union, 177 Ill. A, 658. 

Iowa.—Newman vy. Covenant Mut. 
Ins. Assoc., 76 Iowa 56, 40 NW 87, 
14 AmSR 196, 1 LRA 659. 

Kan.—Allen v. National Council K. 
& L. S., 102 Kan. 128,.169. P 569; 
Southwestern Mut. Ben. Assoc. v. 
Swenson, 49 Kan. 449, 30 P 405. 

Mich.—Enright y. Standard L., etc., 
Ins. Co., 91 Mich. 238,°51 NW 928; 
Peet v. Great Camp K. M., 83 Mich. 
92, 47 NW 119. 

Minn.—Havlicek vy. 
hemian Fraternal Assoc., 
62, 163 NW 985. 

Mo.—Bamberge v. Supreme Tribe 
B. H., 159 Mo. A. 102, 1389 SW 235; 
Boward y. Bankers’ Union of World, 
94 Mo. A, 442, 68 SW 3869. 

N. Y.—Hann vy. Supreme Ruling F. 
M. C., 155 App. Div. 665, 140 NYS 
666, 

Okl.—National Council K. & L. S. 
v. Fowler, 66 Okl. 294, 168 P 914, 6 
ALR 591. 

R. I.—McDermott y., St. Wilhel- 
mina Benev. Aid Soc., 24 R. I. 527, 
54 A 58. 

Tex.—Smith v. Covenant Mut, Ben. 
Beste i6-Mex. ¥CivesA. 76985148) Swi 
819. : 

{a] The bringing of an action in 
the name of the administrator of a 
deceased member of a mutual benefit 
association, on a certificate of mem- 
bership payable to the member’s 
heirs, is harmless error, where the 


Western Bo- 
138 Minn. 


[§ 312] O. Costs. 
in civil actions*+ are applicable to actions on mu- 
tual benefit certificates,?? except as controlled by 
special statutory provisions,?* or the by-laws of 


‘Kaneft v. Mutual 


The general rules as to costs 


administrator is also the sole heir 
of such deceased member. Peet v. 
Great Camp K. M., 83 Mich. 92, 47 
NW 119. 

_[b] Admission of evidence.—Hav- 
licek vy. Western Bohemian- Fraternal 
Assoc., 138 Minn. 62, 163 NW 985. 

[c] Exclusion of evidence. — 
Grand Fraternity v. Melton, (Civ. A.) 
111 SW 967 [rev on other grounds 
102 Tex. 399, 117 SW 788]. 

[d] Instruction—In view of a 
special finding that when a member 
was reinstated she was not in bad 
health, an instruction as to a pro- 
vision of the by-laws that payment 
of back dues constituted a warranty 
that the member’s health was good 
was immaterial, and not prejudicial. 
Allen v. National Council K. & L. S., 
102 Kan. 128, 169 P 569. 

[e] Irregular judgment.—Where 
the jury return a verdict for the 
amount of the certificate, with in- 
terest, but without computing the 
interest and adding it to the amount 
found due, the action of the court in 
rendering a judgment for the full 
amount, including interest, instead of 
ordering the jury to correct their 
verdict, is not error prejudicial to 
defendant. Allen v. National Coun- 
oad K. & L. S., 102, Kan. 128) 169 P 

Generally see Appeal and Error §§ 
2878-3055. 

17. See statutory provisions. 

18. Modern Woodmen of America 
v. Heath, 91 Kan. 148, 79 P 1091, 

19. Sons & Daughters of Justice 
v. Swift, 73 Kan. 255, 84 P 984. 

' [a] Statute construed.—(1) Gen. 
St. (1915) § 5418, providing that a 
beneficiary association failing to pay 
an unappealed judgment against it 
within sixty days shall be excluded 
from doing business in the state, es- 
tablishes a sixty-day limit for ap- 
peals by such associations, Hannon 
v. Grand ‘Lodge A. O. U. W., 99 Kan. 
734, 163 P 169, LRA1917C 1029. 
The statute applies to domestic as 
well as to foreign corporations, Han- 
O. 


non v. Grand Lodge A. Uy, Wa, 
supra. 
20. Supreme Lodge K. H. vy. Flet- 


Baer TEV MEISS AS Tiley 8 aS 872, 29 S 


21. See Costs,15,C..3.. pt, 

22. Lindsay v. Hotchkiss, 195.Mo, 
A. 563, 193 SW 902. 

[a]. Unless so provided by stat- 
ute, the recovery by plaintiff will not 
include attorney’s fees and costs of 
preparation for trial. Lindsay v. 
5 ainda 195 Mo, A. 563, 193 SW 

23. See statutory provisions; and 
Ben. Health, etc., 
Assoc., 102 Nebr. 87, 166 NW 121. 

[a] Statute held inapplicable.— 
Rev. St. (1918) .§ 3212, relating to 
costs in actions against life, acci- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


that a verdict or findings based on conflicting evi- 
dence will not be disturbed,'* unless manifestly 
against the weight of the evidence;!5 and that error 
which is harmless is not ground for reversal,!® apply 
to appeals in actions on mutual benefit certificates. 

Special statutes, in some jurisdictions,? limit the 
time to bring error to reverse a judgment against. 
a benefit association,'® as well as the time within 
which the society may appeal.1® But a statute mak- 
ing it unlawful for an insurance company to do 
business in the state where it fails to pay a judg- 
ment or take an appeal and give a supersedeas bond 
within a specified time does not authorize a dis- 


(2)- 


=. ‘ss : i 
§ 312] 


the society.?4 

Liability of interpleader. Where, in a contract 
between persons interpleaded, for the proceeds of 
a certificate, the court decides in favor of one of 
the interpleaders, costs may be assessed against the 
defeated interpleader,?®> and where the member’s 


administrator, claiming the insurance as part of 


decedent’s estate, is made a party, the society ad- 
mitting its liability, plaintiff, being adjudged en- 


MUTUAL BENEFIT INSURANCE—MY 
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titled to recover the fund, is entitled to his costs 
out of the member’s estate.?¢ 

On judgment for defendant. Costs have been dis- 
allowed defendant on failure of the action against 
it, where plaintiff had been led by the action of 
defendant's officers to believe that insured was in’ 
good standing at his death and hence that she had 
a good cause “of action.?* 


*MUTUAL BUILDING AND LOAN ASSOCIA- 


TION.* 
MUTUAL COMBAT.? 
MUTUAL CONSENT.* 
MUTUAL CONTRACT.* 
MUTUAL COVENANT.® 
MUTUAL CREDITS.® 
MUTUAL DEBTS.’ 
MUTUAL INSURANCE. 
MUTUALITY.® 


The state or quality of being 
mutual; reciprocity; interchange.’ 
MUTUALLY. The adverb of ‘‘mutual.’’4 


MUTUAL MISTAKE.?® 


MUTUAL POOL.’ 

MUTUAL PROMISES.?° 

MUTUAL WILLS.?! 

MUTUARY. A receiver of property pieve® un-| 
der a form of contract called a mutuum.? 


MUTUUM.”’ 


MY. Belonging to me.?# 


Phrases: “‘Mutually agree,’’42 ‘‘mutually | terest,’’*° all ‘ 
bound,’’*S ‘‘mutually chosen and agreed on,’’!4 
‘“‘mutually excepted,’’1> ‘‘mutually indebted,’’4* | my other 
“‘the parties hereby mutually agree to forfeit and | slaves, 


pay to each other.’’17 


dent, and indemnity insurance com- 
panies, is controlled, in so far by 
§ 3299, exempting fraternal benefi- 
ciary societies, from the operation 
of the statutes relating to life in- 
Surance companies, and _ precludes 
taxing as costs an attorney’s fee ina 
suit on a certificate of membership 
in a fraternal beneficiary association. 
Masters v. Modern Woodmen of 
America, 102 Nebr. 672, 169 NW 1. 

24. San Antonio Soc. v. Rodrigues, 
22 Hawaii 4. 

[a] By-laws may provide for pay- 
ment of expenses of litigation of the 
fund when the society defends the 
suit in good faith, although plaintiff 
recovers judgment. San Antonio Soc, 
v. Rodrigues, 22 Hawaii 4. 

25. Sovereign Camp W. O. W. v. 
Broadwell, 114 Mo. A. 471, 89 SW 


891. 
Ledebuhr y. Wisconsin Trust 

Co., 112 Wis. 657, 88 NW_ 607. 

27. Wells v. Supreme Court I. O. 
eee Ont. elt, § 

1. See Building and Loan Associa- 
tions § 4. 

2. See Mutual 44 C. J. p 1500. 

3. As to contracts see Contracts 
§§ 245-338. 

“Consent”’ 
515. 

Construction of phrase “by the mu- 
tual consent of the parties’? see 
et 44 C. J. p 1500 text and note 


4, See Contracts § 46 et sed. 
5. See Mutual 44 C, J. p 1500 text 


defined see 12 C. J. p 


- and note 19. 


6 See Credit § 1 text and note 
12; Set-Off and Counterclaim [34 
Cye 712). 

7. See Set-Off and Counterclaim 
[34 Cye 712]. 

8 See Insurance § 67; 
surance titles. 

9. See Mutual 44 C. J. p 1500; Mu- 
tually post this page. 

10. Century D. 

Mutuality: 

Agency § 26 (as essential to validity 
of contract of agency). 

Arbitration and Award § 45. 

Breach of Marriage Promise § 9 (as 
essential to validity of contract 
to marry). 

Building and Construction Contracts 

(as essential to validity of 
contract of building). 


and In- 


whatsoever, ’’®5 


Building and Loan Associations § 4 
(as essential principle of building 
and loan society). 

Cancellation of lastrilnents § 17 (of 
mistake as ground for cancella- 
tion). 

Compositions with Creditors §§ 10, 
11 (of obligation between debtor 
and creditor as affecting validity 
of composition). 

Contracts § 179 (as element), § 606 
(as necessary element for modifi- 
cation of contract), § 656 (of mis- 
take ds ground for rescission). 

Estoppel § 103 (estoppel by deed), 
§ 138 (estoppel by misrepresenta- 
tion). 

Exchange of Property § 4. 

Fire Insurance § 42 (as essential 
to validity of contract of fire in- 
surance). 

Guaranty §§ 19-34 (as essential to 
contract of guaranty). 

Insurance § 180 (as essential to valid- 
ity of contract of insurance gen- 
erally). 

Judgments § 1407 
judgment). 

Reformation of Instruments [34 Cyc 
915 (of mistake as ground for re- 
formation of instrument) ]. 

Sales [35 Cyc 50 (as essential to 
validity of contract for sale of 
goods) J. 

Seamen [35 Cye 1184 (as essential to 
validity of contract of employment 
of seamen) ]. 

Specific Performance [386 Cyc 621 (of 
obligation as requisite to perform- 
ance) J. 

Vendor and Purchaser [39 Cyc 1206 
(as essential to validity of con- 
tract for sale of land)]. 


(of estoppel of 


1l. Webster New Int. D. See 
Mutual 44 C, J. p 1500; Mutuality 
ante this page. 

12. Page v. Cook, 164 Mass. 116, 


41 NE 115, 49 AmSR 449, 28 LRA 
759, 

13. Hoar v. Hennessy, 29 Mont. 
253, 74 P 452, 454. 

14. Aldis v. Burdick, 8 Vt. 21, 24. 

15. Pool Shipping Co. v. Samuel, 
200 Fed, 36, 48, 118 CCA 264 

16. Pate v. Gray, 18 F. Cas. No. 
10,794a, Hempst. 155; Caldwell v. 
Ryan, 210 Mo. 17, 108 SW 533, 535, 
16 LRANS 494, 124 AmSR Ay VL 
AnnCas 314. 

17. See Forfeit 26 C. J. p 892 text 


Phrases: ‘‘All and singular other my messuages, 
lands, tenements, hereditaments, and real estate, 
‘fall my concerns,’’?° ‘‘all my estates whatever, 
‘fall my farms,’’?® ‘‘all my heirs, 
‘my land and mansion houses, 
‘all my messuages, farms, lands, tenements,’’®? ‘‘all’ 
children,’ ’** 


9925 
9927 


2729 (Cal) my in- 
9931 


‘fall my other negro 


ee allemy other personal and real estate 
‘fall my personal goods and chat- 


and note 76. 

18. See Mistake 40 C. J. p 1288 
text and notes 90, 91. 

19. See Gaming § 42. 

20. See Contracts §§ 170-192. 


21. See Wills [40 Cyc 2110]. 
22. Rahilly v. Wilson, 20 F. Cas. 
No. 11,532, 3 Dill, 420, 426. See Bail- 


ments § 15. 

23. See Bailments § 15. 

24. Century D. 

[a] Present ownership indicated. 

—‘“My,” as used in a will devising. 
my farm, signifies present owner- 
ship, and is not to be construed as 
denoting ownership at the time of 
testator’s death. Garrison v. Garri- 
Son; (29'"Ni od: Ti Snel ote 

[b] “I” and “my. 7——(1) A mort- 
gage, although using the pronouns 
“TI” and ‘my,’ being signed by both 
husband and wife, included the wife 
as well as the husband, although she 
was. not named in the body of: the 
instrument. Bray v. Ellison, 83 SW 
96,597, 26 Ky, L039. S@2)m wWihile= Sk 
and “my” in a mortgage ordinarily 
refer to the actor or speaker, who 
expresses himself through the drafts- 
man, the connection in which they 
are used may sometimes make it 
doubtful to whom they refer. Jones 
v. Norris, 147 N. C. 84, 60 SE 714, 715. 

[c] Construed as ‘meaning “her.” 
—Horton v. Cantwell, 108 N. Y. 255, 
268, 15 NE 546. See Her 29 C. J. 


p 347. 

[d] Distinguished from “the.’— 
Cooke v. Cunliffe, 17 Q. B. 245, 254, 
79 ECL 245, 117 Reprint 1274. 

“Me” defined see 40 C. J. p 17. 

25. See All § 11 text and note 18. 

26. See All 2 C. J. p 1186 § 8 text 
and note 90. 

27. In re Durfee, 14 R. I. 47, 52. 

28. See Farm 25 C. J. p 673 text 
and note 36. 

29. See Heir 
and note 11. 

30. See Interest 33 C. J. p 263 
text and note 73. 

31. Mitchell v. Walker, 17 B. Mon. 
(Ky.) 61, 73. 

32. See Farm 25 C. J. p 6738 
and note 387. 

33. See All 2C. J. p 1146 § 9 
and note 32 

34. See All 2 0. J. p 1147 § 9 
and note 66. 

35. See All § 9 text and note 75. 


or Heirs § 46 text 


text 
text 


text: 


*By JuAN D. Miranpa (Mutual Building and Loan Association—Namely inclusive). 
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.tels,’’8& ‘‘all my policies,’’®? ‘fall... my prop- 


erty,’’® ‘‘all of my land,’’?® ‘‘all other my real 
and personal estates whatsoever and  whereso- 
ever,’’*° ‘‘all the balance of my _ property,’’*! 
‘famong my children,’’42 ‘‘amongst the heirs of 
my late brother, Joseph Steevens,’’*? ‘‘and my 
niece ...and her six children,’’44 ‘‘any one or 
‘more of my own family,’’* ‘Cas my own, 1 FO Etbe= 
fore or after my death,’’*? ‘‘filed in my office,’’#® 
‘for the benefit of my daughter Jane (Mrs. Smith) 
and her bodily heirs,’’*® ‘Cheir-at-law of my fam- 
ily, 250 “heirs of my late uncle William Neve,’’>+ 

‘income of my real estate,’’®? ‘‘incomes and profits 
aan out of my said real estate no matter where 
situated,’’° ‘‘in my house,’’®4 ‘‘in my posses- 
‘sion, ?’55. ‘interest of my property shall be paid 
annually,’’®> ‘“it was my understanding,’’®’ ‘‘my 
above named heirs,’’5’ ‘‘my aeccount,’’5® ‘‘my be- 
loved wife,’’®° ‘‘my bodly [bodily] heirs,’’ ‘‘my 
books,’’®? ‘‘my certificates,’’®* ‘‘my chambers in 
“Albany,’’®* ‘‘my children,’’®> ‘‘my children then 
living or their heirs,’’** ‘‘my debt,’’8? ‘‘my es- 
tate,’’®§ ‘‘my estate and property of every de- 
seription,’’®® ‘‘my executor,’’ ‘‘my fortune now 


i 36. See All 2 C. J. p 1140 § 3 text] (Cal.) 133, 134; 
and note 63. Ind. 85, 


MY | ATES 


Crew v. Dixon, 129 
91, 27 NE» 728; 


standing in the funds,’’’! ‘‘my half part,’’’? “my 
hand and seal,’’?? ‘omy heirs,’’*4 ‘‘my heirs and 
her heirs,’’7° (hmy heirs, as hereinafter named,’’*é 
‘‘my heirs-at-law,’’77 my heirs by my family 
herein named,’’?8 ‘‘my home place where I now 
live,’’® ‘‘my house and grounds,’’®° ‘‘my house 
and lot,’’8+ ‘‘my household goods,’’8? ‘‘my insur- 
ances,’783 ‘‘my land,’’8+ ‘‘my lawful debts and 
funeral charges,’ 75 ‘my lawful heirs,’’®* ‘‘my legal 
heirs,’’®7 ‘‘my moneys, bonds, notes, and money 
in savings bank,’’®§ ‘*my nearest blood relatives, 
my ‘‘nephews ‘and nieces,’’®° ‘‘my nephews ‘and 
nieces who may survive me,? 721 “‘my next heir-at- 
law,’’®? ‘‘my other land,’’®* ‘‘my own heirs at 
law,’’®4 ‘‘my own right heir) or right heirs,’’®> ‘‘my 
own right heirs,’’®* ‘‘my people,’’? «ia place at 
Riverside, 7198 <¢my plantation,’’®? ‘‘my property,’’* 

‘“my real estate,’’? ‘‘my right heirs,’’® “my saw 
mill,’’* my “sons and daughters,’’> ‘‘ ‘my? stock,’’é 
Oe Cmy’ stocks and bonds,’’? ‘‘my surviving sons 
or daughters,’’® ‘‘my war loans,’’? ‘‘my whole es- 
tate,’’!° ‘‘my whole remainder,’’4t ‘‘my wife,’’!? 
‘‘my wife and children,’’!? ‘‘over my estate,’’*4 
‘‘remaining at my wife’s death,’’!® ‘‘so long as she 


91. Matter of Nicklas, 116 Misc. 


England v.|690, 191 NYS 360, 361 


2989 — 


37. Re Naubert, 46 Ont. L. 210,| Prince George’s Parish, 53 Md. 466, 92. See Heir or Heirs § 46 text 
214, 17 OntWN 120. 470; Jennings v. Puffer, 203 Mass.|and note 74. 

38. Mitchell v. Mitchell, 23 N. C.| 534, 89 NE 1036, 1037; Farnum v. 93. Watson v. Watson, 110 Mo. 
257, 258. Pennsylvania Co. for Ins. on Lives, | 164, 169, 19 SW 543. — . 

39. See All 2 C. J. p 1139 § 8 text] etc., 87 N. J. Eq. 108, 112, 99 A 145; 94. Brown v. Higgins, 180 Wis. 


and note 4 


40. See All § 9 text and note 63. 
41. Mitchell v. Mitchell, 23 N. C. 
57 


42. See Among or Amongst 2 C. 
J. p 1327 text and note 17 


43. See Heir or Heirs § 46 text’ 


and note 12. 
44. See And § 7 text and note 4. 


45. See Family 25 C. J. p 669 text 
and note 47. 
46. See As § 2 text and note 11. 


47. See Before 7 C. J. p 1028 text 
and note 93, 


48. See File § 4 text and note 19. 
49. See Heir or Heirs § 18 text 
and note 67. 
|; 50. See Heir or Heirs § 46 text 
‘and note 22. 
51. See Heir or Heirs § 46 text 
and note 46. 
Md See Income § 9 text and note 
s 53. See Income § 9 text and note 
7. 
54. See In § 8 text and note 55. 
| 55. See In § 8 text and note 56. 
56. See Interest 33 C. J. p 264 text 


and note 26. 


57. See It 33 C. J. p 829 text and 
note 39. 
58. See Heir or Heirs § 46 text 


and note 67. 

ics Re Wauchope, 11 OntWN 293, 
60. In re Jones, 211 Pa. 364, 377, 

60 A 915, 107 AmSR 581, 69 LRA 


940, 3 AnnCas 221. 
61. Froman vy. Froman, 175 Ky. 
536, 537, 194 SW 809. 

62. Lawrence v. Lindsay, 68 N. 
IVIL 08% LL 0: 

63. Edmonson: v. Bloomshire, 11 
Wall. (U. S.) 382, 388, 20 L. ed. 44. 

64. Doe v. Parratt, 3 B? & Ad. 


aoe 47%; 28"50CL 211, 110 Reprint 
69. 

65. Dorman v. Balestier, 175 NYS 
677, 678; Carroll v. Carroll, 20 Tex. 
731, 745; Vaughan v. Vaughan, 97 


Va. 322, 33 SH 603, 605. 

66. See Heir or Heirs § 46 tekt 
and note 68. 

67. Lyman’s Ltd Vai Gagner, 
a) 23 DomLR 567, 568, 31 West 
LR 700. 

68. Anderson v. Messinger, 146 
Fed. 929, 944, 77 CCA 179, 7 LRANS 
1094; In re Mumford, Myr. Prob. | 


Lediger v. Canfield, 78 App. Div. 596, 
79 NYS 758; Jones v. Sasser, 18 N. 
C. 452, 468; Quinn v. McDowell, 47 
R. I. 314, 316, 132 A 888; In re Dur- 
fee, 14. R. I. 47, 52 [cit Jarman 
Wills]; Carlton vy. Goebler, 94 Tex. 
93, 98, 58 SW 829; Slavin v. Greever, 
(Tex. Civ. A.) 209 SW 479, 484; Cooke 
v. Cunliffe, 17 Q. B. 245, 254, 117 Re- 
print 1274; Re Erskine, 10 DomLR 
93, 4 OntWN 702, 24 OntWR 15, 17. 

[a] “My personal estate.”—Quinn 
v. McDowell, 47 R. I. 314, 316, 132 A 
888 


69. Emery v. Haven, 67 N. H. 503, 
505, 35 A 940. 
70. Haggart v. Ranney, 73 Ark. 


344, 84 SW 703, 704. } 
71. See Fund § 4 text and note 92. 
72. Bebb v. Penoyre, 11 Hast 160, 

1638, 103 Reprint 965. 

73. Elston v. Montgomery, 242 Il. 


348, 351, 90 NE 38, 26 LRANS 420. 

74. See Heir or Heirs § 46 text 
and note 69. 

75. See Heir or Heirs § 46 text 
and note 70. 

76. See Heir or Heirs § 46 text 
and note 71. 

77. See Heir or Heirs § 46 text 
and note 72. 

78. See Heir or Heirs § 46 text 
and note 78. 

79. See Home 29 C, J. p 769 text 
and note 55. 

Pee See Ground § 2 text and note 
54. 

81. Moayon v. Moayon, 114 
855, 72 SW 33, 38, 24 KyL 164. 
102 AmSR 308, 60 LRA 415. 

82. Barton v. Cooke, 5 Ves. Jr. 


461, 31 Reprint 682. 

83. Re Naubert, 46 Ont L. 210, 214, 
17 OntWN 120. 

84. Matter of Lynch, 142 Cal. 378, 
75 P 1086, 1088; Hekford v. Eckford, 
(Iowa) 53 NW 345, 349. 

85. Forster y. Sierra, 4 Ves. Jr. 
766, 31 Reprint 397. 

86. See Heir or Heirs § 39 text 
and: note 72. 

87. See Heir or Heirs § 40 text 
and note 82 


88. Scoville v. Mason, 76 Conn. 
459, 57 A’ 114,°115. 
89. Sanders’ Est., 126 Wis. 660, 


105 NW 1064, 1065, 5. AnnCas_ 508. 
90. Bath v. Cannon, [1914] 1 Ch. 
134, 137, 8 BRC 125. 


2538, 258, 193 NW 84. 
95. See Heir or Heirs § 44 text 
and note 2. 


96. See Heir or Heirs § 44 text 
and note 3. 
97. Keighley v. Keighley, [1919] 


2 Ch. 388, 390 (‘‘The words ‘my peo- 
ple’ are not words of art. Accord- 
ing to the Imperial Dictionary they 
may mean those who are closely con- 
nected with.a person:as attendants, 
domestics, or followers; sometimes 
relatives, or ancestors. In the Ox- 
ford English Dictionary the word 
is said to mean: ‘Those to whom 


anyone belongs; the members of 
one’s tribe, clan, family, commu- 
nity, association, church, ete., col- 
lectively; one’s parents, brothers and 
sisters, or other relatives at 
home’ ”’). 
20. See Place [30 Cye 1633 note 
99. Peyton’ v. Smith, 15 °S,. C.) L. 


476, 478, 17 AmD 758. 
1. Thomas v. Blair, 111 La. 678, 
35 S ‘811, 813; Pearson y. Housel, 17 


Johns, (N. Y.) 281, 2835 Jones v. 
Sasser, 18 N. C. 452, 463. 

2. Eckford v. Hekford, (Iowa) 53 
NW 345, 349. 

3. See Heir or Heirs § 44 text 
and note 4. 

4 Burr vy. Mills, 21 Wend. (N.°Y.) 
290, 294. 

5. Brown v. Higgins, 180 Wis. 
263,- 258,198 NW 9°84. 

6. Norris v. Thomson, 16 N. J. Eq. 
218, 222; In re Security Trust \Coi,> 


221 N. Y. 218, 116 NB et 1007. 
7 Matter of Hadden, 9 NYS 453, 1 
Conn. Surr. 306. 


8. Dary v. Grau, 190 Mass. 482, 
77 NE 507, 508. 
9. In re Ionides, 38 T. L. R. 269. 


10. Smith vy. Terry, 43 N. J. Ha. 
659, 666, 12 A 204. 

11 White v. White, 52 Conn. 518, 
520; Mulvane v. Rude, 146 Ind. 476, 
480, 45 NE 659. 

12. Pastene v. Bonini, 166 Mass. 
85, 87, 44 NE 246; Collard v. Collard, 
CNET: Prerog.) 67 A 190, 192 


ole Carroll vy. Carroll, 20 Tex. 731, 
14, (Tex. Civ. 


Stavin v. Greever, 
A.) 209 SW 479, 4. 
137 See Remain [34 Cye ye note 
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| memains my widow,’’'® ‘‘standing in my name,’’!? 
‘the heirs of my estate,’’8 ‘‘the income of the 
|cemainder of my estate, 7719 “(the issue of my 
|) brother . . . absolutely and forever,’’?° ‘‘this my 
jrwill,’’22 ‘‘to all my heirs herein named,’?’?? ‘‘to my 
/inext nearest heir, and so on,’’?* ‘‘to my niece A. C. 
‘vand to the heirs of her body,’’2+ ‘‘trustees to be 
‘y»named in my will,’’*> ‘‘ whole of my lands,’’2 ‘‘ with 
| the rest of my heirs,’’?? ‘‘youngest of my chil- 
Fl dren.’??6 

MYELITIS. Chronic inflammation of the spine;?® 
fia diseased condition or degeneration of the spinal 
~-cord.°° 

| MYOPIA. A term used to designate shortness of 
6 sight.31 

MYSELF. An emphatic form of the first per- 
s sonal pronoun I or me.*? 

MYSTERY. A term sometimes applied to a per- 
; son’s trade, art or occupation.** 

MYSTIC WILL or TESTAMENT.*4 

N. In conveyances, maps, charts, and other in- 


tion of the word ‘‘North.’’5 
N. A. An abbreviation for 

meaning ‘‘it is not allowed.’’%¢ 
NAIL. A more or less slender, usually pointed 

piece of metal (rarely of wood), generally with a 


“non allocatur,’’ 


16. See Widow [40 Cyc 935 note 
mea 3 man of 
1 17. Harvard Unitarian Soc. generally possess who have regu- 
’ Tufts, 151 Mass. 76, 23 NE 1008, larly learned the trade. 


: struments, a letter commonly used as an abbrevia- 


“MY—NAKED 


[a5 CY St. 8886 


head intended to be struck by a hammer, used for’ 


driving into or through wood or other material to’ 


hold two or more pieces together.*? 
NAKED. Completely without clothing;** mere; 
simple; plain.®® 
Naked lie.*° As sufficient to support an action 
of fraud, saying a thing which is false, knowing, 
or not knowing, it to be so, and without any design 


‘to injure, cheat, or deceive another person.*!-42 


ning, it means to make him a work- 
as much skill as tanners 


Naked possessidn. Actual possession or occupa- 
tion of the estate, without any apparent right to 
hold and continue such possession ;** the lowest and 
most imperfect degree of title.4 

Naked possibility or expectancy. With reference 
to a potential future estate, words importing hope 
to succession, but not a certainty;*® not founded 
upon a right, or coupled with an interest, and there- 
fore not transferable at law in the absence of a 
statutory provision,*® although, despite the conflict 
and weight of authority, an assignment or release, 
made under proper circumstances, of an heir appar- 
ent or presumptive, may be enforced in equity.*? 

Naked promise. One given without any consid- 
eration, equivalent, or reciproéal obligation, and for 
that reason not enforceable at law.48 


Other phrases: ‘‘Naked authority,’’4? ‘‘naked 


the Homestead Law (Pendleton vy. 
Hooper, 87 Ga. 108, 109, 13 SE 313, 
27 AmSR 227 [quot Birdwell v. 


Barger. -v:'| Burleson, 31° Tex. Civ: A. 31,35, 72° 


1007, ‘7 LRA 390. 

18. See Heir or Heirs § 46 text 
and note 82. - 

19. See Income § 9 text and note 


20. 
21. 


7 15 


See Issue § 14 text and note 2. 
78] See This [38 Cyc 287 note 


22. See Heir or Heirs § 46 
and note 90. 

23. See Heir or Heirs § 46 
and note 938. 

24. See Heir or Heirs $. 33 text 
and note 55. 

25. Frost v. Frost, 202 Mass. 100, 
101, 88 NE 446, 132 AmSR 476, 27 
LRANS 184. 
mn See Whole [40 Cyc 929 note 
27. See Heir or Heirs § 46 text 
and note 98. 
bi See Young [40 Cyc 2880 note 
29. Wabash Western R. Co. v. 
Friedman, 41 Ill. A. 270, 271 (among 
the causes producing it may be con- 
cussion of the spine). 

30. Robinson vy. Spokane Tract, 
Co., 47 Wash. 303, 91 P 972, 973. 

[a] “Neurasthenia”’ compared. — 
“Neurasthenia is a somewhat indefi- 
nite term applied to certain nervous 
conditions, while myelitis is a dis- 
eased condition or degeneration of 


text 


text 


_the spinal cord, and is regarded as a 


much more serious ailment than 
neurasthenia.” Robinson vy. Spokane 

47 Wash. 303, 305, 91 P 
B72, 973: 


a Harrell v. Norvill, 50 N. C. 29, 


32. Century D. : 

fa] “A cuyeell” note, that is, made 
payable ,to the maker and indorsed 
by him.” Ranchmen’s Trust Co. v. 
Gill, 118 Kan. 261, 266, 214 P 413. 
See Jenkins v. Bass, 88 Ky. 397, 401, 
Desw 298,910 Kyl 987,21 AmSR 
344 (where a note signed by two 
makers is made payable “to the or- 
der of myself,’ the word “myself” 
is equally applicable to either of the 
makers). 

“J? defined see 31 C. J. p 235. 
“wre” defined see 40 C. J. p 17. 
ia State v. Bishop, -15 Me. 122, 

[a] In a covenant to teach an ap- 
prentice the art and mystery of tan- 


ea 2 Dana (Ky.) 129, 131. 


248, 252. 


SW 446]). 
Household service in a city, “Possession” defined see [31 Cyc 
town, or village may perhaps be said | 923]. 
to be a sort of ‘‘trade or mystery,” 44. 2 Blackstone Comm. p 196 
which may require apprenticeship.| [cit Pendleton v. Hooper, 87 Ga. 
Com. vy. Wanlear, 1 Serg. & R. (Pa.) | 108, 13 SE 3138, 27. AmSR 227, and 
quot English v. Doe, 7 Ga. 387, 
34. See Wills [40 Cyc 996]. 391}. . 
Burr v. Broadway Ins. Co., 16 45. McCall v. Hampton, 98 Ky 


35. 
INvonYas 20 leek. 

[a] Judicial notice—‘“‘We may 
take judicial notice of the fact that 
‘N.’ and ‘S.,’ when applied to direc- 
tions, are properly read north and 
south, and. that ‘N. to S. end ‘of 
Washington avenue’ means north to 
south end of Washington avenue.” 
Bradley v. New York Cent. R. Co., 


295 Ill. 264, 129 NE 744, 746. See 
generally Evidence § 1942. 

36. Black L, D. 

37. Webster New Int. D. 

[a] Nail factory.—In construing 
the mortgage of certain land, ‘‘to- 
gether with, all and singular, the 
nail and other factories thereon,” 
the court held that the term ‘nail 
factory” included the nail machines, 
bluing cylinder, grindstone, shears, 
scouring machines, nail bins, pul- 
leys, and levers situated in the 
building and used as a part of the 
factory. Delaware, etc., R..Co. v. 
Oxford Iron Co., 36 N. J. Eq. 452, 
453. 

38. Com. v. Dejardin, 126 Mass. 


46, 47, 30 AmR 652 (term does not 
apply to those who are without 
clothing only to the waist). 

39. Webster Int. D. 

40. “Lie” defined see Lie § 1. 

41-42. Pasley v. Freeman, 3 T. R. 
51, 56, 100 Reprint 450, 12 HRC 235 
(where “bare, naked lie’ is so de- 
fined). 

196 


43. 
[quot English v. 387, 


2 Blackstone Comm. p 
Doe, 7 Ga. 


3891]. See generally Adverse Pos- 
session § 2 et seq. 
{a] It is “prima facie evidence of 


legal title (1) in the possessor; and 
it may, by length of time and neg- 
ligence of him who hath the right, 
by degrees ripen into a perfect and 
indefeasible title’ (2 Blackstone 
Comm. p 196 [quot English v. Doe, 
7 Ga. 387, 391]), (2) and has been 
held “enough to hold off creditors 
where exemption is claimed” under 


166, 172, 32 SW 406, 17 KyL 713, 26 
AmSR 335, 33 LRA 266. 
“Expectancy” defined see 25 C. J. 


p 27. 
np eas | defined see [31 Cya 

46. McCall v. Hampton, 98 Ky. 
166, 168, 32 SW 406, 17 KyL TRS 
56 AmSR 335, '33 LRA 266 (“The 
question in this case is whether a 
naked possibility or contingency, not 
founded upon a right or coupled with 
an interest, can be assigned or sold. 
Under the common law this could 
not be done. There is no statute in 
this State changing the common law 
on this subject’’). 

47. See Assignments § 25. 

48. Black L. D. See Doetor and 
Student, Dial. 2, ec. 24 [quot Arend 
v. Smith, 151 N. Y. 502, 505, 45 NE 
872 (‘A nude or naked promise is 
where a man promiseth another to 
give him certain money such a day, 
or to build a house, or to do him 
such certain service, and nothing is 
assigned for the money or for the 
building, or for the service. These 
be called naked promises, because 
there is nothing assigned why they 
should be made, and no action lieth 
in these cases, though they be not 


performed”). 
defined [32 


“Promise” 
633]. 

Need of consideration to clothe a 
promise with contractual quality see 
Contracts § 145 et seq. 

49. Smith v. Henning, 10 W. Va. 
596, 637. See generally Powers [31 
Cye 1042]. 

[a] Of a power to executors in 
regard to land.—‘‘A naked authority 
is where a man devises that his 
executors shall sell his lands, or or- 
ders that his land shall be sold 
by his executors, or appoints, con- 
stitutes and empowers A and B, 
whom he makes his executors of 
his last will, to sell, let, or set to 


see Cye 


364 [45 C.J] 


bailee,’’®° ‘‘naked bailment,’’51 ‘* ‘naked’ tort,’’>? 


‘naked trespasser.’ 58 
NAKED AUTHORITY." 
NAKED CONFESSION.®5 
NAKED CONTRACT.®° 
NAKED DEPOSIT.°* 
NAKED LIE.*® 
NAKED POSSESSION.®® 


NAKED POSSIBILITY or EXPECTANCY. so 


NAKED POWER.“ 
NAKED PROMISE. 
NAKED TRUST.®* 


NAM DEBES MELIORIS CONDITIONIS ESSE 


“sale, his estate. In all these cases 
the executors have only a naked au- 
thority to sell; and after the death 
of the testator the freehold descends 
to the heir," who is entitled to the 
profits until the sale.’”’ Powell De- 
vises [quot Moores v. Moores, 41 
N. J. L. 440, 445]. 

“Authority” defined see 6 C. J. p 
864. 

50. Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 284, 
19 AmR 181. See Bailments § 15 
et seq. 

51. Lyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N. Y. 278, 284, 
19 AmR 181. See Bailments §§ 1, 


15 et seq. 
[1923] 2 


52. Edwards v. Porter, 
K. B. 538, 556. 
“[ort” defined see Torts [38 Cyc 


415]. 
53. Pinchback v. Swasey, (Tex. 
Civ. A.) 194 SW 446, 448. See gen- 


NAKED—NAMELY 


TRANSIT.“ 
NAME.® 


for any purpose; 
or publish the name of.° 
‘‘Hixpressly named, 


Phrases: 


upon the ballot cast,’’ 


4 


QUAM ACTOR MEUS A QUO JUS IN ME 


To designate by name or specifically 


to mention by name;. to utter 


2767 “first named 


“‘named in the will,’’6 


‘not named or provided for,’’’° ‘‘out of the order 


named,’’*1 


“fthe officers above named shall hold 


their offices for one year.’’*? 


NAMELY.” 


A term which imports interpreta- 


tion, that is, indicates what is included in the pre- 


vious term.*4 


erally Trespass [38 Cyc 985]; Tres- 
pass To Try Title [38 Cyc 1191]. 
odt ne defined see [38 Cyc 
54. See Naked ante p 363 text and 
note 49. 
55. See Criminal Law § 1464, 
“Confession” defined see 12 C. J. 


See generally Contracts § 1 


See generally Bailments §§ 1, 
15 et seq; Depositaries § 2 

See Naked ante p 363. 

See Naked ante p 363. 

See Naked ante p 363. 

See Powers [381 Cyc 1042]. 
See Naked ante p 363. 

See Trusts [39 Cyc 30]. 

64 A maxim | meaning One 
should not be placed in better con- 
dition than the person to whose 
rights he succeeds.’ Peloubet 
Max. ‘ 


Leg. | 


65. As a noun see Names § 1. 

66. Webster Int. D. 

67. See Expressly 25 C. J. p 223 
text and note 41. 

68 See First 26 C. ‘Jip 591 ‘text 
and note 44. 

69. Carr v. Corning,“ 73 N. H. 362; 
62 A 168, 169. 

70. Hockensmith v. Slusher, 26 
Mo. 237, 239; Guitar v. Gordon, aby 
Mo. 408, 411. 


71. Davin v. Davin, 114 App. Div. 
396, 399, 99 NYS 1012. 
72. McChesney v. Trenton, 50 N. 


Je Ti,.'8385,,14%-A, 5785 2579. 
73. See also To Wit [38 Cye@, 591] 
er [40 Cye 204]; Viz. [40 Cye 
74 Jarman Wills (5th ed) 1090; 
Stroud Jud. D. 493 [both quot Mat- 
ter of Duncombe, 3 Ont, LD. 510; sis; 


dist the word “including’’]; Re 
Harkness, 8 Ont. L. 720, 722, 4 Ont 
WR 533. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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NAMES 


By Eustace W. Tomuinson 


[Matters not in this Title, Treated elsewhere in this Work, see Cross References infra this page] 


ANALYSIS 


I. DEFINITION [§ 1] p 366 


Il, WHAT CONSTITUTES A NAME [§§ 2-10] p 367 
A. Given Name and Surname [§§ 2-5] p 367 


1. In General [§ 2] p 367 
2. Surname [§ 3] p 368 
3. Given Name [§ 4].p 368 


4. Name of Married Woman [§ 5] p 368 


B. Middle Name or Initial [§ 6] p 369 
C. Prefixes and Suffixes [§§ 7-8] p 371 
Terenas. | Via |p: oil 
2. Suffixes [§ 8] p 372 


D. Initials and Single Letters [§ 9] p 373 


EK. Abbreviations [§ 10] p 375 


A. In General [§ 12] p 376 | 
B. Statutory Restriction [§ 13] p 377 


V. NAMES IN COMMON USE [§ 14] p 380 


VI. CHANGE OF NAME [§§ 15-16] p 381 
A. At Common Law [§ 15] p 381 
B. Under Statutes [§ 16] p 381 
VII. DISTINGUISHING SEX [§ 17] p 382 
VIII. RIGHT TO USE [§ 18] p 382 
Ix. IDEM SONANS [§§ 19-22] p 383 


A. General Rule [§ 19] p 383 


B. Question for Court or Jury [§ 20] p 389 


DERIVATIVES AND CORRUPTIONS [§ 11] p 375 
ASSUMED AND FICTITIOUS NAMES [§§ 12-13] p 376 


C. Applicability of the Doctrine [§§ 21-22] p 390 


1. In General [§ 21] p 390 


2.. Where Surname Divided [§ 22] p 390 


CROSS REFERENCES 


Additions see Indictments and Informations § 232. 

Alias dictus see Alias 2 C. J. p 1032; Indictments and 
Informations § 230; Pleading [31 Cyc 97]. 

Alteration of name in instrument see Alteration of In- 
struments §§ 74, 75. 

Associated and artificial persons see Associations § 31; 
Banks and Banking §§ 24, 589; Corporations §§ 369-— 
ie Municipal Corporations § 1; Partnership [30 Cyc 

9). 
Averment of name: ‘ 
In indictment or information: 
For homicide see Homicide § 279. 
For larceny see Larceny §§ 314, 315. 
Name of accused see Indictments and Informations 
§ 226 et sed. 
Names of other persons see Indictments and In- 
formations §§ 272, 273. 
In preliminary complaint see Criminal Law § 507. 
In prosecution under liquor law see Intoxicating 
Liquors § 441. 
In warrant see Criminal Law §§ 539-541. 
Of witness in application for continuance see Con- 
tinuances § 132; Criminal Law § 919. 

Commercial name see Commercial Name 12 C. J. p 141. 

Corporate names see Corporations §§ 369-403. 

Designation and description of parties: 

In contract see Contracts §§ 45, 546-548. 

In deed see Deeds §§ 54-57. 

In memorandum see Frauds, Statute of §§ 329-332. 
In mortgage see Mortgages §§ 231-235. 

In pleading see Pleading [31 Cyc 96 et seq]. 

In process see Process [32 Cyc 434]. 


Designation and description of parties:—Continued 

fen veranee see Criminal Law § 2588; Trial [38 Cyc 
882]. 

On reviving’ action on death of original party see 
Abatement and Revival §§ 528, 532. 

Designation and description of trustees and beneficiaries 
of gift to charity see Charities §§ 46, 59. 

Designation and identity of: 

Beneficiary in will see Wills [40 Cyc 1445 et seq]. 
Trial jurors see Juries § 248. 
Fictitious name: 
In civil action see Pleading [31 Cyc 98]. 
In criminal case see Criminal Law § 507. 
Of parties to negotiable instrument see Bills and 
Notes §§ 304-806; 311, 514. i 

Forgery of name see Forgery §§ 8, 9. 

Fraud in conducting business and procuring conveyance 
in name of another see Fraudulent Conveyances 
§§ 79-82, 99. : 

Identity of persons presumed from identity of name see 
Evidence § 32; Criminal Law § 1029. 

Misnomer: 

Generally see Parties [30 Cyc 140]. i 

As affecting legality of draft see Army and Navy § 29. 

ar Scent for abatement see Abatement and Revival 
x | 


As variance see Pleading [31 Cyc 708]. 

Effect of appearance as waiver of objections see Ap- 
pearances § 49. : 

In certificate of acknowledgment see Acknowledg- 
ments §§ 190, 211. ; 

In judgment see Judgments § 462. 


366 [45 C.J.] 


Misnomer:—Continued 


In negotiable instrument see Bills and Notes § 307. 

In pleading see Pleading [31 Cyc 98]. 

In process as affecting liability for false imprison- 
ment see False Imprisonment § 57. 


Name or names of: 
Associations see Associations § 31. 


Candidates or parties on ballots see Blections §§ 168, 


170-176. 


Corporations see Corporations §§ 369-403. 
Devisee or legatee see "Wills [40 Cyc 1445 et seq]. 


Divorced wife see Divorce § 454. 
Jurors see Juries § 248. 


National banks see Banks and Banking § 589, 


Parties: 
In affidavits: 


Generally see Affidavits §§ 59-61. 
For arrest see Arrest $§ 164, 165. 
In appeal bond see Appeal and Error §§ 1216, 1217. 
In justice’s docket see Justices of the Peace § 373. 
In notice of appeal see Appeal and Error § 1329. 
To actions see Pleading [31 Cyc 96 et seq]. 
To judgments see Judgments §§ 131, 132. 
Partnership see Partnership [30 Cyc 419-421]. 
Property owners in lien claim or statement see Me- 


chanics’ Liens §§ 273-277. 


Names on militia roll see Militia § 44. 
Owner’s name in description of property in lien claim 
or statement see Mechanics’ Liens §§ 273-277. 


[§ 1] A name is a word or words, designation or 


appellation, used to distinguish a 


1. Ill—Peo. v. Gray, 251 Ill. 431, 
442, 96 NE 268. 

Ind.—Hitt v. Carr, (A.) 150 NH 
810, 815. 


Nebr.—Griffith v. Bonawitz, 73 
Nebr. 622, 627, 103 NW 327, 329. 
Oh.—Uihlein v. Gladieux, 74 Oh. 


St. 232, 247, 78 NE 363. 

Ss. C.—Koth v. Pallachucola Club, 
79S. C1514}, 517,,61) SH. 27. 

Tex.—Perry v. Langbehn, 113 Tex. 
72, 80, 252 SW 472. 

{a] Broad meaning of term.—(1) 
A man’s name is the synonym of his 
power and personality. It is often 
put metaphorically for the man him- 
self. Carpenter v. Carpenter, 12 R. 
I. 544, 34 AmR 716. (2) A prosecu- 
tion in the name of the state means 
by the authority of the state. State 
v. Kerr, 3 N. D. 528, 58 NW 27. 

{b] What constitutes a name,— 
“The word ‘name,’ in common usage 
for particular designation, is ap- 
plied, not only to the conventional 
form, but to any word or combina- 
tion of words ‘used for individual 
identification, including forms which 
are descriptive, whether by direct 
expression of defining quality or by 
expression of related ideas,” Peo. v. 
Wilkes, 163 NYS 659, 662. 

[c] “Names” and “signatures’’ 
are used interchangeably in Comp. St. 
(1908) § 146, requiring the judges of 
election to write their names on the 
ballots and, after the ballot has been 
marked, to verify the signatures. 
Griffith v. Bonawitz,. 73 Nebr, 622, 
108 NW 327. 

[d] “Name” means “family” or 
“right line” in a devise by W. of real 
estate to a son and daughter without 
power of alienation by them or their 
heirs to the third generation, it being 
expressed to be the testator’s desire 
that such property be kept in the 
W. name. Mortimer v. Hartley, 6 
Exch. 57, 155 Reprint 448. 

fe] “Of my name” implies in- 
heritance of the name from a com- 
mon ancestor, in a testator’s devise 
of a remainder to the nearest living 
male ‘of my name and blood,” and 
is not satisfied by the assumption of 
the name of the testator by one who 
was of his blood but who had not 
inherited his name, Leigh v. Leigh, 
15 Ves. Jr. 92, 83 Reprint 690. 

{f] Name and address.—(1) A 
piano made by The M. & R. Piano 
Co., Ltd., having its principal place 
of business at Toronto, is not suffi- 
ciently marked with the name and 
address of the manufacturer, within 
the meaning of the Conditional Sales 


NAMES 


Presumption: 


Law § 1029. 


From identity of names see Evidence § 32; Criminal 


Of identity of names of obligor and obligee in bond 
see Bonds § 6. 
Purchase in name of third person see Fraudulent Con- 


veyances §§ 79-82. 


egise of names in body of bond see Bonds §§ 12, 
3 


Signature see Signatures [36 Cyc 442]. | ; 
Statement of names of owners of land in proceedings 
to establish highways see Highways § 70. 


Trade-marks and trade names see Trade-Marks, Trade- 


Use of name: 


Names, and Unfair Competition [38 Cyc 674]. 


As breach of contract of sale of good will see Good 


Will § 18. 


tions § 10. 


Cye 708]. 


I. DEFINITION 


person or thing 


Act, when it is stamped “M. & R,, 
Toronte.” Mason vy. Lindsay, 4 Ont. 
L. 365. (2) A furnace marked “From 
Toronto Furnace and Crematory Co., 
Limited” with a street address is 
not a compliance with the statute, 
on account of its failure to give the 
city, Toronto, which was the address 
\of the manufacturer. Toronto Fur- 
nace Crematory Co., Ltd. v. Ewing, 
1 OntWN 467, 15 OntWR 881. 

{g] Name and arms.—A direction 
to devisees to take the testator’s 
name and arms is not a part of the 
limitation of the: estate, but is at 
most a condition subsequent,. Van- 
deleur v. Sloane, [1919] 1 Ir. 116. 
See In re Llangattock, 33 T. L. R. 
250 infra § 3 note 13 [e]. 

{[h] Name at length.—A _ statute 
requiring the clerk to docket a judg- 
ment by entering “the name, at 
length,” of the judgment debtor, 
means setting forth the name as he 
finds it in the judgment, without ab- 
breviation. H. R. i Co.,. Dgeet-ve 
Smith, 212 App. Div. 173, 208 NYS 
396 [aff 242 N. Y. 267, 151 NE 448, 
45 ALR 554]. 

[i] Name of another.—A statute 
denouncing the use of the name of 
another in ordering or receiving li- 
quor means that it shall be unlawful 
for any person to use a name other 
than his own for the purpose stated, 
and it is therefore immaterial 
whether the names which defendant 
is charged with having used were 
those of persons known to exist or 
of fictitious persons. State v. Ferris, 
142 La, 198, 76 S 608. 

[i] Name of any other insurance 
company.—The issuance of an insur- 
ance policy bearing, in addition to 
the proper name of insurer, its ficti- 
tious name aS an_- underwriters’ 
agency, does not require the pay- 
ment of an additional license fee, 
under a statute providing for such 
fee where an inSurance policy bears 
the name of any other insurance 
company, association, or underwrit- 
ers’ agency. Howard v. St. John, 43 
N., B, 621,.27 DomLR, 181. 

“Commercial name” defined 
Commercial Name 12 C. J. p 141. 

Corporate name see Corporations § 
369 et seq. 

Trade name see Trade-Marks, 
Trade-Names, and Unfair Competi- 
tion [88 Cyc 674]. ‘ 

Other phrases: 

“Family name” see Family § 6 text 

and note 31. 

“Full name” see infra § 9 note 81; 
and generally Full § 2 text and 


see 


Variance between pleading and 
Accounts and Accounting § 18 
Variance between pleading and proof see Pleading [31 


As unfair competition see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 807]. 
In forgery see Forgery §§ 8, 9. 
Of another in carrying on business see Fraudulent 
Conveyances § 99. 
Use of word “national” in corporate name of building 
and loan association see Building and Loan Associa- 


Ps be of particulars see 


‘ 


or class from others;* and, more particularly, one 
or more words used to distinguish a person,” to 


note 20. 
“Good Name” see Good § 16 text and 
note 13. 

“In his or her own name” see Own 
[29 Cyc 1548 note 90]. : 
“In their names’ see In 31.C. J. § 

8 text and note 53. 
“Legal name” see Legal 36 C.. J. § 
15 text and note 69. 
2. U. S.—Gordon v. Holiday, 10 F. 
Oa We BET Os ft WSS. Cy C285, 2895 
o.—State’ v. cGrath, 5 Mo. 
424, 426. pte 
N. H.—Tibbets v. Kiah, 2 = ee 
55e om x 
, .—Pearce v. Albright, 12 - 
M. 202, 208, 76 P 286. = = 
N. Y.—Peo. v. Hamilton County, 75 
App. ».Div. "110, ° 114," 77" NYS 620; 
Snook’s Pet., 2 Hilt. 566, 568: Rich 
vy. “Mayer, 7 NYS 69, 70 [aff 8 NYS 
ee mer ; Peo, v. Ferguson, 8 Cow. 


N. C.—Patterson vy. Wal 
C. 500, 26 SE 43. ars gy © 

Oh.—Uihlein v. Gladieux, 74 Oh. 
St. 232, 237, 78 NE 368; Herf v. 
Shulze, 10 Oh. 263. 

S. C—Miller v. George, 30 S. Cc. 


526, 528, 9 SE 659. 

W. Va.—Slingluff vy. Gainer, 49 W. 
Vidix, GeO 80.897 TIE 

{a] Other definitions—(1) “The 
designation by which [a person] is 
known.” Peo. vy. Leong Quong, 60 
Cal. 107. (2) “The mark or indicium 
by which... [one] is distinguished 
from other individuals.’ Riley v. 
Litchfield, 168 Iowa 187, 191, 150 NW 
81, AnnCas1917B 172. (3) “The word 
or combination of words by which 
... Lone] is distinguished from other 


individuals.” Loser y. Plainfield 
Sav. Bank, 149 Iowa 672, 677, 128 
NW 1101, 31 LRANS 1112. ‘To same 


effect Badger Lumber Co. v, Collin- 
son, 297, Kan, 791, 156,,P 724. (4) 
“The distinctive characterization in 
words or words and initials by which 
... [one] is known or distinguished 
from others.” O’Brien v. Boston 
Election Comrs., 257 Mass. 332, 340, 
153 NE 553. To same effect W. B. 
Mfg. Co. v. Rubenstein, 236 Mass. 
215, 128 NE 21, 11 ALR 1283, .' (5) 
“The sound or sounds by which... . 
[one] is commonly designated by his 


fellows, and by which they distin- 
guish him.” State v. Howard, 30 
Mont. .018* Dale Cl. P. 50.0 (6). uohat 


by_which we distinguish a particular 
individual.” Rich v. Mayer, 7 NYS: 
69, 70 [aff 8 NYS 952]. (7) “A dis- 
criminative appellation, or designa- 
tion of an individual.” Peo. v. Fer- 
guson, 8 Cow. (N. Y.) 102, 106. (8) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


| 


§§ 12] 


\ which meaning it will be confined in this treatise. 
| Names are used merely as one method of indicating 
| the identity of persons,® the identity being the es- 
: sential thing,* and it has frequently been held 


that, when identity is certain, a 


NAMES — 


variance in, or 


; 
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misspelling of, the name is immaterial.® 

Nicknames and diminutives are names given in 
contempt, derision, or sportive familiarity, as famil- 
lar or opprobrious appellations, and ordinarily have 
no place in judicial matters.® 


II. WHAT CONSTITUTES A NAME 


[§ 2] A. Given Name and Surname—1. In Gen- 
By the common law, since very early times, 
a legal name has consisted of one christian or given 
name, and of one surname, patronymic, or family 
name,’ the given name being used first and the sur- 
Anciently, the given name was re- 
garded as the more important of the two,® but in 


eral. 


name last. 


“The mark or indicia by which... 
{a person] is known.’’ Snook’s Pet., 
ee bint. GN: 7 Y..); 566,; 568.,'.(9), “hhe 
designation by which... [one] is 
distinctly known in the community.” 


Daniels y. Taylor, 13 Oh. Cir. Ct. 
Dees. 116.117 5.3t Oh. ;Cir,. Ct.\ 611, 
To same effect Laflin, etc. Co. v. 


Steytler, 146’Pa. 434, 442, 23 A 215, 
i4 LRA 690. (10) “That word by 
which a person is commonly desig- 
nated in the community in which he 
lives.” Miller v. George, 30 S. C. 
526, 528, 9 SH. 659. (11) “A: designa- 
tion by which a person, natural or 
artificial, is known.’ Anderson L, D. 
(12) “One or more words used to 
distinguish .a particular individual.” 
Bouvier L. D. 

[b] Intrinsic meaning of name 
used.—(1) The names of persons at 
this day are only sounds for dis- 
tinction’s sake, although it is prob- 
able they originally imported some- 
thing more, aS some natural quali- 
ties, features, or relations; but now 
there is no other use of them but 
to mark out the individuals we speak 
of, and to distinguish them from all 
others. Friedman v. Goodwin, 9 F. 
Cas. No. 5,119, McAllister 142;, Peo. 
y. Kelly, 6 Cal. 210; 7 Bacon Abr. p 
5. (2) Many names have no specific 
meaning, apart from indicating the 
persons who bear them, and as desig- 
natio persone it makes no difference, 
should the word or name performing 
that office, as is frequently the case, 
be also a word for expressing some- 
thing else. Snook’s Pet., 2 Hilt. (N. 
De) 066,0:56.7, 

{c] Evidence of true name.— 
Neither an administrator’s list of the 
heirs of a decedent nor the family 
record is conclusive as to the true 
name of a party therein. Loser v. 
Plainfield Sav. Bank, 149 Iowa 672, 
128 NW 1101, 31 LRANS 1112. 

3. Hitt v. Carr, (Ind. A.) 150 NE 
810; Meyer v. Indiana Nat. Bank, 27 
Ind. A. 354, 61 NE 596; Patterson v. 
Walton, 119:N. C. 500, 26 SE 43. 

fa] Conclusiveness for purpose of 
identification.— (1) “While — proper 
names are a proper means of identi- 
fying persons and parties, and may 
be prima facie sufficient for that pur- 
pose, they are not conclusive. Sev- 
eral parties may rightfully bear the 
same name, and the same party may 
commonly go by several narnes.” 
O’Connell v. Lamb, 63 Ill. A. 652, 
655. (2) Evidence may be introduced 
to identify a person described by two 
names. Bacon v. Dawson, 53 OkI. 
689, 157 P 1033. 

Identity of name as_ indicating 
identity of person see Hvidence § 32. 

4 Hitt v. Carr, (Ind. A.) 150 NE 


810. ; 

5. U. S.-—Bell v. Hearne, 19 How. 
252, 15 L, ed. 614. 
hie ance welll v. State, 82 Ala. 57, 
2S 622. 

Cal.—Peo. v. Armstrong, 114 Cal. 
570, 46 P 611; Pope v. Kirchner, 77 
Cal. 152, 19 BP 264; Middleton v. 
Findla, 25 Cal. 76. : 

Colo.—Collin v. Farmers’ Alliance 
Mut. F. Ins. Co., 18 Colo. A. 170, 70 
P 698. 

Fla.—Ewert v. State, 48 Fla. 36; 37 


‘Nebr. 


name.?° 


tage of it.1? 


S 334, 
Ga.—Roe v. Doe, 32 Ga. 39. 
Ill.—Casey v. Peo., 159 Ill. 267, 42 
ae 882; Hermann y. Butler, 59 Ill. 
OQ. 


Iowa.—Schee v. La Grange, 78 
Iowa 101, 42 NW 616; Fanning v. 
Krapfl, 68 Iowa 244, 26 NW 133. 

Mass.—Com, v. Terry, 114 Mass. 
263; Sowle v. Sowle, 10 Pick. 376; 
Shelburne v. Rochester, 1 Pick. 470. 

Minn.—State vy. Framness, 43 
Minn. 490, 45 NW 1098; Lane v. 
Innes, 43 Minn. 137, 45 NW 4. 

N. C.—Patterson vy. Walton, 119 N. 
C. 500, 26 SE 48. 

Or.—Altschul v. Casey, 45 Or. 182, 
76 P 1088. 

Pa.—Albright v. Lehigh Coal, etc., 
Cos 2203).Pa. 65,52 A 33; 

Tex.—Clark v. Groce, 16 Tex. Civ. 
A. 453, 41 SW 668. 

Wash.—State vy. Everitt, 14 Wash. 
574, 455 Pek 05 

Cross references: 

Names idem sonans see infra § 19 
et seq. 
Names~ of witnesses on indictment 

see Criminal Law § 2028. 

Variance in name: 

Between pleading and bill of par- 
ticulars. see Accounts and. Ac- 
counting § 1838 note 94. 

Between pleading and proof. see 
Pleading [31 Cyc 708]. 

6 Ohlmann, v. Clarkson Saw Mill 
Co.,. 222 Mo. 62, 120 SW 1155, 1338 
AmSR 506, 28 LRANS 432. 

tf Ark.—State v. Webster, 30 Ark. 


66. 
ecko Mey na ban v. Peo., 8 Colo. 
7 


Ind.—Burton v. State, 75 Ind. 477; 
Schofield v. Jennings, 68 Ind. 232; 
State v. Kutter, 59 Ind. 572; Choen 
v. State, 52 Ind, 347, 21 AmR 179. 

Iowa.—Riley v. Litchfield, 168 
Iowa 187, 150 NW $81, AnnCas1917B 
172; Loser v. Plainfield Sav. Bank, 
149. Iowa. 672, 128 NW _ 1101,. 31 
LRANS 1112. 

Ky.—Com. v. Kelcher, 3 Metc. 484; 
Milward v. Lair, 13 B. Mon. 207. 
But see Brashears yv. Stothard, Litt. 
Sel. Cas. 209, 4 Bibb 265 (holding 
that the’ question whether or not 
one has two names is not matter of 
law, but matter of fact, 
is no law which requires a person to 
have two names). 

Minn.—Brown v. Reinke, 159 Minn. 
458,199 NW 235, 35 ALR 413. 

Nebr.—McNamara v. Gunderson, 89 
112, 131 NW 188; McCabe v. 
Baquitable Land Co., 88 Nebr. 458, 
129 NW 1018; Butler v. Smith, 84 
Nebr. 78, 120 NW 1106, 28 LRANS 
436; Enewold v. Olsen, 39 - Nebr. 
59, 57 NW 765, 42 AmSR 557, 22 LRA 
573. 

N. J.—Schaffer v. Levenson Wreck- 


ing, Co, 82 Neo J GE 61, 8i9 Ais43 4; 
Elberson v. Richards, 42. N. J. L. 
69 


N. Y.—Smith v. U..S. Casualty Co., 
197 N. Y. 420, 90 NE 947, 26 LRANS 
1167, 18 AnnCas 701; Russ, v. Strat- 
ton, 11 Mise. 565, 32 NYS 767; Frank 
v. Levie, 5 Rob. 599; Snook’s Pet.,. 2 
Hilt. 566. i 

Oh.—Uihlein v. Gladieux, 74 Oh. 
St, 232, 78 NE 363. 


man, Poph..56, 79 Reprint .1172. 


larly it is requisite .. 


and there| land there was .but. one name, 


modern days the surname has become the principal 
There is no presumption of law that any 
name is used exclusively as a given name and not 
as a surname, or vice versa, and the fact that a 
name in question is a given name or a surname must 
be shown by the person desiring to take advan- 


Pa.—In re Corry School Director’s 
Contested Hlection, 18 Pa. Dist. 4. 

R. I.—Keenan v. Briden, 45 R. I. 
119,219 A ~138; ‘ 

W. Va.—Slingluff v. Gainer, 49 W. 
Val, 8 Sheltie ; 

[a] “According to the customs of 
English speaking people each person 
bears a family name which is con- 
tinued from parent to child, and to 
which is prefixed one or more other 
words constituting his more specifi- 
cally personal appellation and dis- 
tinguishing him from. others of.the 
Same family appellation. The for- 


/mer is spoken of as the surname and 


the latter as the given name or chris- 
tian name, and is ordinarily selected 
for him in infancy by his parents.” 
Loser v. Plainfield..Sav. Bank, 149 


Iowa 672, 677, 128 .NW 1101, 31 
LRANS 1112. 
[b] One given name  only.—By 


the early common law, a person could 
have but one given name, and an 
indictment containing two alterna- 
tive given names for the party ac- 
cused is bad., Rex v. Newman, 1 Ld. 
Raym. .562, 91 Reprint 1275; Lloyd's, 
Case, Noy 135, 74 Reprint 1098; Coke 
Litt. § 3 (a). 

Alias dictus see Indictments and 
Informations § 230; Pleading [31 
Gycna Gy. Lon 

8. Schofield v. Jennings, 68 Ind. 
232; Loser v. Plainfield. Say. Bank, 
149 Towa ,672, 128 -NW. 1101, 31 
LRANS 1112; McNamara v. Gunder- 
son,’.89. Nebr. 112,.181 NW: 183. 

9. Riley v. Litchfield, 168 Iowa 
187,,150 NW. 81, AnnCasi917B 172; 
Pfaudler vy. Pfaudler Co:, 114 Misc. 
477, 186 NYS 725; Snook’s Pet., 2 
Hilt. (N. Y.) 566; Button v, Wright- 

[a], Ancient “Regu- 
. that speciall 
heed bee taken to the name of bap-; 
tism, for that a man, cannot. have 
two names of baptism as he may 
have divers surnames.’ Coke Litt. § 
3 (a), (2) “The. law isnot so. pre- 
cise in the case of sur-names.... 
but for the Christian name, this al- 


rule.—(1) 


ways. ought to be perfect.’ Button 
v. Wrightman, Poph. 56, 57,,.79 Re- 
print 1172. (3) Anciently -in. Eng- 


for 
surnames did not come into use until 
the middle of the fourteenth cen- 
tury, and even down :to the time of 


‘Elizabeth they were not considered 


of, controlling importance. . Riley v. 
Litchfield, 168 Iowa. 187, 150 NW 81, 
AnnCasi917B 172; State v.,Dunn, 118 
Kan. 184, 235 P: 132; Snook’s: Pet., 
2 iit, GNe HY.) 566; 4160 pV allen Te. adios 

10. Myer v. Fegaly, 39 Pa: 429, 80, 
AmD 534. A , 

11. Gabe v.. State, 6 Ark. 519; 
State v, Bayonne, 28 La. Ann. 78, 

[a]. For example, when an indict- 
ment. names the accused as “William 
Gave alias Santa Anna,” the .-court- 
cannot say, upon the objection that 
a given name alone appears: after 
the alias dictus, that ‘Santa Anna’ 
was a surname or a given name or. 


that it did not include both. .Gabe v. 


State, 6 Ark. 519. oe 
12. Gabe v. State, supra;, 
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[§ 3] 2. Surname. The surname or family name 
of a person is that which is derived from the com- 
mon name of his parents, or is borne by him in 
common with other members of his family.** 

The christian or given 
name is that which is given one after his birth or at 
baptism, or is afterward assumed by him in ad- 
It is sometimes de- 
A christian name 
is a given name,!* and baptism is not essential 
The law presumes every man 
to have a given name, unless the contrary is shown,'® 
and by the common law’ it must be stated in full, 
unless some reason is shown for not so stating it,’® 


[§ 4] 3. Given Name. 


dition to his family name." 


nominated the ‘‘proper name.’’!® 


to its aequisition.'? 


NAMES 


° 


but it is not necessary to state both given names 


13. State v. McGrath, 75 Mo. 424; 
Schaeffer vy, Levenson Wrecking Co., 


82 N. J. L. 61, 81 A 434; Yucker v. 
Morris, 85 N. J. Eq. 476, 97 A 42; 
Snook’s, Pet, 2 - Hilt.) GN: Yi.) 15665 


Slingluff v. Gainer, 49 W. Va. 7, 37 
SE 771. See Moynahan v. Peo., 3 
Colo. 367 (discussing Surnames gen- 
erally); and cases infra this note. 
[a] History and origin. — “The 
surname was frequently a chance ap- 
pellation, assumed by the individual 
himself, or given to him by others, 
for some marked characteristic, such 
as his mental, moral or bodily quali- 
ties, some peculiarity or defect, or 
for some act he had done which at- 
tached to his descendants, while 
sometimes it did not. 5 The in- 
sufficiency of the christian name to 
distinguish the particular individual, 
where there were many bearing the 
same namé, led necessarily to the 
giving of surnames; and a man was 
distinguished, in addition to his 
christian name, in the great majority 
of cases, by the name of his estate, 
or the place where he was born, or 
where he dwelt, or from whence he 
had come, as in the name of Wash- 
ington, originally Wessyngton, 
which, as its component parts in- 
dicate, means a person dwelling on 
the meadow land, where a creek runs 
in from the sea, or else from his call- 
ing, as John the smith, or William 
the tailor, in time abridged to John 
Smith and William Taylor. And as 
the son usually followed the pursuit 
of the father, the occupation became 
the family surname, or the son was 
distinguished from the father by 
calling him John’s-son, or William’s- 
son, which, among the Welsh, was 
abridged to s, as Edwards, Johns, or 
Jones, or Peters, which, as familiar 
appellations, passed into surnames. 
The Normans added Fitz to the fath- 
er’s christian name, to distinguish 
the son, as Fitz-herbert or Fitz- 
gerald. And among the Celtic in- 
habitants of Ireland and Scotland, 
where each separate clan or tribe 
bore a surname, to denote from what 
stock each family was descended, 
Mac was added to distinguish the 
son, and O to distinguish the grand- 
son; and generally, where names 
were taken from a place, the rela- 
tion of the individual to that place 
was indicated by a word put before 
the name, like the Dutch Van _ or 
French De, or a termination added at 
the end, which additions were in 
time merged into and formed but 
one word, until, from these various 
prefixes and suffixes, numerous 
names were formed and became per- 
manent, So, as suggested, some- 
thing in the appearance, character, or 
history of the individual gave rise 
to the surname, such as his color, 
as black John, brown John, white 
John, afterwards transposed to John 
Brown, c.; or it arose from his 
bulk, height, or strength, as Little, 
Long, Hardy, Strong; or his mental 
or moral attributes, as Good, Wiley, 
Gay, Moody, or Wise; or his quali- 


ties were poetically personified by 
applying to him the name of some 
animal, plant, or bird, as Fox or 
Wolf, Rose or Thorn, Martin or 
Swan.” Snook’s Pet., 2 Hilt. (N. Y.) 
566, 569. 

{b] Custom gives one the family 
name of his father and such pre 
nomina as his parents choose to put 
before it. Laflin, etc., Co. v. Steytler, 
146 Pa. 484, 23 A 215, 14 LRA 690. 


{c] Mlegitimate children take the 
name or. designation they have 
gained by reputation. Snook’s Pet., 


2 Hilts. (NY. 666; Rex-v.; Smith, <6 


[a] 
is not presumed to have a surname. 
Boyd v. State, 7 Coldw. (Tenn.) 69. 

[e] Hyphenated name.—(1) Un- 
der a devise in a will providing that 
it should be forfeited unless the 
tenant should within one year as- 
sume the name and arms of R, it 
was held that the adoption by S§S, 
the tenant, of the name R_ before 
the name S, either with or without 
a hyphen, is not a compliance with 
the will, but the adoption of the 
name R following the name S, either 
with or without a hyphen, is such 
compliance. Re Liangattock, 33 T. 
L, R. 250. (2) When an estate was 
granted upon the condition subse- 
quent that the tenant should bear 
and use exclusively the surname of 
B, a tenant D did not comply with 
such conditions by adopting. and 
using the name B-D, which, in the 
ordinary sense of the words and in 
common parlance, is not the name B. 
In re Berens. [1926] Ch. 596. 

14. Cal.—Peo. v, Leong Quong, 60 
Cal. 107, 108. 

Kan.—Badger Lumber Co. v. Col- 
linson, 97 Kan. 791, 156 P 724, 725 
Equot Cyc]. 
ee ae v. McGrath, 75 Mo. 424, 

N. J.—Schaffer v. Levenson Wreck- 
ing Co: 82) INA io Le 61 8h Ay 484 
[quot Cyc]; Yucker vy. Morris, 85 
N. J. Eq. 476, 97 A 42. 

N. Y.—Frank v. Levie, 28 N. Y. 
Super. 599, 600; Snook’s Pet., 2 Hilt. 
566, 568. 

W. Va.—Slingluff v. Gainer, 49 W. 
Vash Ovus SOR tae 

Eng.—Holman y. Walden, 1 Salk, 6, 
91 Reprint 6. 

[a] Essential part of name.—The 
first or christian name of a party 
is an essential part of his name. 
Gottlieb v. Alton Grain Co., 87 App. 
Div. 380, 84 NYS 413 [aff 181 N. Y. 
563 mem, 74 NE 1117 mem, and dis. 
op.]. 

15. 
187, 150 NW 


Riley v. Litchfield, 168 Iowa 
81, AnnCas1917B 172; 


Snook’s Pet., 2 Hilt. (N. Y.) 566. 
16. Johnson v. Central R. Co., 74 
Ga. 397. 
[a] Mame of corporation.—The 


statute permitting amendments. to 
correct errors in names of parties, 
“whether in the christian or sur- 
name,” includes the name given to 
a corporation by the _ legislature. 


[S§ 3-5 


In civil actions the rule 
The given name only, 


At mar- 


Johnson v. Central R. Co., 74 Ga. 397. 
17. Holman v. Walden, 1 Salk. 6, 
91 Reprint 6. 


18. Ind.—Burton y. State, 75 Ind. 
477; “Gordon v;.. State; ' 59 Ind tbs 
Gardner v. State, 4 Ind. 632. 

Mo.—Skelton v. Sackett, 91 Mo. 
377, 3 SW. 874, 

Ns Y¥.=——Frank .v.. Levie, “28 'N: Ye 


Super. 599. 
N. C.—Labat v. Ellis, 1 N. C. 92. 
Eng.—Gatty v. Field, 9°Q. B. 431, 
58 ECL 431, 115 Reprint 1337. 
“19. U. S.—Walton y. Marietta 


4 


of a person who has two.?° Therefore, at common 
law, an indictment?! or affidavit?? in a criminal 
prosecution was defective unless, in addition to the 
surname of defendant, it contained his given name, 
or an allegation that he had no given name, or that 
it'was unknown; but this rule has been very gener- 
ally modified by statute.?? 
is somewhat less strict.?* 
as a signature, 1s sufficient where the full name ap- 
pears elsewhere in the instrument;”> and where an 
indictment once describes accused by a full given 
and surname, it 1s sufficient thereafter to refer to 
him by the given name alone.?® 


[§ 5] 4. Name of Married Woman.?’ 


Chair Co:, 157 -U. S.° 342, 15 SCt 626s" 


39 Ted. 7255 WS! ve Upham{e43 
Fed. 68. 

Ala.—Gerrish v. State, 53 Ala. 476. 

Ind.—Burton v. State, 75 Ind. 477; 
Gordon v. State, 59 Ind. 75; Vawter 
v. Gilliland, 55 Ind.’ 278. 

Kan.—State v. Rock, 42 Kan, 419, 
22 P 626. 

Nebr.—Patrick v. Norfolk Lumber 
Co., 81 Nebr. 267, 115 NW 780. 

N. C.—Labat v. Ellis, 1 N. C. 172. 

Oh.—Herf v. Shulze, 10 Oh. 263. 


Pa.—Garretson v. Harris, 13 Pa. 
Co, ‘33:35 
Eng.—Gatty v. Field, 9 Q. B. 431, 


58 ECL 431, 115 Reprint 1337: Kin- 
nersley v. Knott, 7 C. B. 980, 62 ECL 
980, 1387 Reprint 388; Nash v. Calder, 
63C. Bee PI OT HCE LT, 1360 tte 
print 843; Turner v. Fitt, 3 Cc B. 
701, 54 ECL 701, 136 Reprint 280; 
Miller v. Hay, 3 Exch, 14, 154 Re- 
print 736. 

[a] Name unknown.—Under the 

code of criminal procedure, an indict- 
ment which gives only the surname 
of the owner of stolen property and 
does not-state that the initials of his 
given name are unknown to the 
grand jury is defective. Farmer v. 
State, (Tex. Cr.) 28 SW 197: Pancho 
v. State, 25 Tex. A. 402, 8 SW 476. 
' [b] Fhe name “Ben” is not neces- 
sarily a contraction of any other 
name, and will be assumed to be the 
full name of the person. Burton v. 
State, 75 Ind. 477. 

Use of initials only see infra § 9. 

20. Peo. v. Corbishly, 327 Ill. 312, 
158 NE 782. 

21. Burton v. State, 75 Ind. 477: 
Gardner y. State, 4 Ind. 632; Smith 
v. State, 8 Oh. 294. 

22. State v. Kutter, 59 Ind. 572. 
But compare State v. Miller, 13 Oh. 
Cir. Ct. 67, 7 Oh. Cir. Dec. 552 (hold- 
ing that a warrant issued upon such 
affidavit is not void, although the 
misnomer may be ground for a plea 
in abatement). 

23. State v. Webster, 30 Ark. 166; 
Com. v. Kelcher, 3 Mete. (Ky.) 484; 
State v. Johnson, 92 Mo. 73, 5 SW 699. 

red gee poets [31- Cye 96]. 

3 ann y. aller, ‘72 In i 
36 AmR 193. ; ie) 

Sufficiency of signature generally 
see Signatures [386 Cyc 448]. 

26. Moynahan v. Peo., 3 Colo.‘ 367. 

Name of accused in indictment 
generally see Indictments and Infor-~ 
mations § 226 et seq. 

27. Resumption of maiden name 
by divorced woman see Divorce § 454. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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riage the wife takes the husband’s surname,”® with 
which is used her own given name;”? and she may 
use the title ‘‘Mrs.’’ to distinguish her from her 
husband®® and as being a married woman.*+ 
she is not properly designated as ‘‘Mrs.’’ followed 
by her husband’s initial or given and surname,*? 
unless it be proved that she is so known.** 


28. Bacon vy. Boston El. R. Co., 
256 Mass. 30, 152 NE 35, 47 ALR 
1100; Brown v. Reinke, 159 Minn. 


458, 199 NW 2385, 35 ALR 413; Uih- 
lein v. Gladieux, 74 Oh. St. 232, 78 
NE 363; Freeman y. Hawkins, 77 
Tex. 498, 14 SW 364, 19 AmSR 769 
Compare Penn vy. Jones, 5 La, A. 
371 (holding that there is a presump- 
tion that two persons of different 
surnames are not married to one 
another). But see Lane v. Duchac, 
73 Wis. 646, 654, 41 NW 962 (‘“‘True, 
Since her marriage she is entitled to 
the name of her husband, ... but 
we are aware of no law. that will 
invalidate obligations and convey- 
ances executed by and to her in her 
baptismal name, if she choose to 
give or take them in that form’’). 

[a] Maiden name improper.—The 
registering of an automobile by a 
married woman in her maiden name 
is not a compliance with the statute 
requiring it to be registered in the 
name of the owner. Bacon vy. Bos- 
ton El. R. Co., 256 Mass. 30, 152 NE 
35, 47 ALR 1100. 

{b] Constructive notice by maid- 
en name.—Publication of a _ notice 
naming a married woman by 
her maiden name is not sufficient to 
give the court jurisdiction to render 
‘a judgment which will be valid 
against her. Freeman v. Hawkins, 
77 Tex. 498, 14 SW 364, 19 AmSR 
769. 

Actions brought by married woman 
in maiden name see Abatement and 
Revival § 191. 

Wame of husband as family name 
see Husband and Wife § 17. 


29. Bacon v. Boston El. R. Co., 
256 Mass. 30, 152 NE 35, 47 ALR 
1100; Brown v. Reinke, 159 Minn. 


458, 199 NW 235, 35 ALR 413; Uih- 
lein v. Gladieux, 74 Oh. St. 232, 78 
NE 363. 

30. Brown v. Reinke, 159 Minn. 
458, 199 NW 235, 35 ALR 413; Uih- 
lein v. Gladieux, 74 Oh. St. 232, 78 
NE 363. 

Prefix not part of name see infra § 


Feld v. Loftis, 240°Ill. 105, 88 
NE 281; Carrall v. State, 53 Nebr. 
431, 73 NW 939; Elberson v. Rich- 
ards, 42 N. J. L. 69. But see State 
v. Rohfrischt, 12 La. Ann. 382 (hold- 
ing that an indictment against J. R., 
and Mrs, J. R., alias C. D., does not 
charge or allege that defendants are 
husband and wife). 

62; “Bell.-v...State,. 25), Tex. 574; 
Stokes v. State, 46 Tex. Cr. 357, 81 
SW 1213; Davis v. State, (Tex. A.) 
11 SW 647. 

33. Deets v. Smith, 6 Kan. A. 601, 
51 P 581; Stokes v. State, 46 Tex. 
Cr. 357, 81 SW 1213; Davis v. State, 
(Tex. A.) 11 SW 647. See Carrall v. 
State, 53 Nebr. 431, 73 NW 939 (the 
name of a witness who was a mar- 
ried woman was sufficiently indorsed 
upon an indictment as ‘Mrs. Fred 
S.,” although Fred was her _ hus- 
band’s second or middle name, it 
being shown that he was customarily 
known by that name rather than by 
his first). But compare Peterson v. 
Little, 74 Iowa 228, 37 NW 169 (hold- 
ing that a judgment rendered in an 
action against a married woman, the 
wife of G. B. L., who was described 
in the original notice and return of 
service as “Mrs. G. B. L.,’’ but whose 
proper name was Ora M. L., was not 
Subject to attack in a collateral pro- 
ceeding on the ground that she had 
not been served with notice, in the 
absence of a showing that she was 
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die 
31. 


NAMES 


But 


been repeatedly 


not equally well-known by both 
names). 
[a] Parol evidence is admissible 


to show the identity of a married 
woman suing in her proper name, 
as ‘Mrs. Alice M. A.,” with the name 
of the owner of the property in- 
volved given in a memorandum of 
sale as “Mrs. Frank J, A.,” if the 
latter name is that of her husband. 
raed v. Green, 82 Ga. 181,-7 SE 


[b] It is sufficient if she is some- 
times called by her husband’s name, 
and it is not necessary that she be 
commonly so known. Stokes v. 
State, 46 Tex. Cr. 357, 81 SW 1213. 

Names in common use see infra § 


14. 

34 Wicker v. Jenkins, 49 Tex. 
Civ. A. 366, 108 SW 188. 

35. U. S.—Keene v. Meade, 3 Pet. 


1; 7D ed.'5 81. 

Ala.—Taylor v. State, 100 Ala. 68, 
14 S 875; Edmundson y. State, 17 
Ala. 179, 52 AmD ‘169; Fannin v. 
State, 20 Ala. A. 122, 101 S 95. 

Ark.—State vy. Smith, 12 Ark. 622, 
56 AmD 287. 

Cal.—Peo. v. Goscinsky, 52 Cal. A. 
62,,198 P40; 41) feit Cyeq: 

Colo.—Doane vy. Glenn, 1 Colo. 495. 
Me arm eee v. State, 17 Fla. 

Ga.—Banks v. Lee, 73 Ga. 25. 

Ill.—Slick v. Brooks, 253 Ill. 58, 97 
NE 250; Peo. v. Dunn, 247. Ill. 410, 
93 NE 305; Illinois Cent. R. Co. v. 
Hasenwinkle, 232 Ill. 224, 88 NE 815, 
15 LRANS 129; Claflin v. Chicago, 
178 Ill. 549, 53 NE 339; Beattie v. 
State Nat. Bank, 174 Ill. 571, 51 NE 


602, 66 AmSR 318, 48 LRA _ 654; 
Humphrey v. Phillips, 57 Ill. 132. 
Ind.—O’Connor v. State, 97 Ind. 
104; Schofield v. Jennings, 68 Ind. 
232; Choen v. State, 52 Ind. 347, 24 
AmR 179. 
Iowa.—Riley v. Litchfield, 168 


Iowa 187, 150 NW 81, AnnCas1917B 
172: State v. Loser, 132 Iowa 419, 104 
NW 337: Hendershott v. Thompson, 
Morr. 186. 

pre rsart eM ECOR v. Hobson, 7 Kan. 

Minn.—Stewart v. Colter, 31 Minn. 
385, 18 NW 98. 

Mo.—Miller v. Medley, 236 Mo. 694, 
139 SW 158; Keaton v. Jorndt, 220 
Mo. 117, 119 SW 629; Howard v. 
Brown, 197 Mo. 36, 95 SW 191; Mor- 
rison v. Turnbaugh, 192 Mo, 427, 91 


SW 152; Lucas v. Current River 
Land, etc., Co., 186 Mo. 448, 85 SW 
359; State v. Martin, 10 Mo, 391; 
State v. Black, 12 Mo. A. 531. 
Nebr,—Carrall vy. State, 53 Nebr. 
431, 73 NW 939. 
N. H.—Hart vy. Lindsey, 17 N. H. 


235, 48 AmD 597. 

N. J.—Dilts v, Kinney, 15 N. J. L. 
130. 

N. Y.—Cornes v. Wilkin, 79 N. Y. 
129 [aff 14 Hun 428]: Clute v. Em- 
merich, 26 Hun 10 [atf 99 N. Y. 342, 
2 NE 6]; Van Voorhis vy. Budd, 39 
Barb. 479; Aylesworth v. Brown, 10 
Barb. 167; Snook’s Pet., 2 Hilt. 566; 
Milk v. Christie, 1 Hill 102; Roose- 
velt v. Gardinier, 2 Cow. 463; Frank- 
lin vy. Talmadge, 5 Johns. 84. 

N. C.—Evans v. Brendle, 173 N. C. 
149, 91 SH 723. 

N. D.—Johnson v. Day, 2 N. D. 
295, 50 NW 701. ‘ 

Oh.—Uihlein v. Gladieux, 74 Oh. 
St. 232, 78 NE 368; Hamilton v. Cun- 
ningham, Tapp. 257. 

Okl.—Maine vy. Edmonds, 58 Okl. 
645, 160 P 483. 

Pa.—Bratton y. Seymour, 4 Watts 


t 
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[§ 6] B. Middle Name or Initial. It is the well 
settled rule in most jurisdictions, growing out of 
the custom observed in ancient times of having 
only one given name,** that the law recognizes but 
one,*° although for purposes of identification a mid- 
dle name may be very important;** and so it has 


held that the insertion®? or omis- 


329; Paul vy. Johnson, 9 Phila. 32. 
R, I.—Keenan v. Briden, 45 R. I 
119, 119 A 138. 
Tex.—McDonald v. Morgan, 27 Tex. 


503; Stockton vy. State, 25 Tex. 772; 
State v. Manning, 14 Tex. 402; Mc- 
Kay v. Speak, 8 Tex. 376; State 


Bank, etc., Co. v. W. O. Horn & Bros., 
Inec., (Civ. A.) 295 SW 698, 700 [quot 
Cyc]; Bowlin v. Freedland, (Civ. A.) 
289 SW 721;.Hill vy. State, 103 Tex. 
Cr. 580, 281 SW 1071; Gould v. State, 
94. Tex. Cr. 18, 252..SW %772;. Jones 
v. State, 50 Tex. Cr. 210, 96 SW 29; 
Delphino v. State, 11 Tex. A. 30; 
Dixon y. State, 2. Tex. A. 530. 

Vt.—Allen y. Taylor, 26 Vt. 599; 
Walbridge _v. Kibbee, 20 Vt. 5438; 
Isaacs v. Wiley, 12 Vt. 674. 

W. Va.—Slingluff vy. Gainer, 49 W. 
Va. 7, 37 SE 771; Long v. Campbell, 
37 W. Va. 665, 17 SE 197. 

Eng.—Rex v. Newman, 1 Ld. 
Raym. 562, 91 Reprint 1275; Evans 
v. King, Willes 554, 125 Reprint 
1318. But compare Charter y. Char- 
ter) Ry 2P 8 Dit o23) (Gein san naval 
be christened by several names they 
constitute in law but one christian © 
name, and any one of them, the rest 
being omitted, is not the full legal 
name of the individual’), 

36. Ark.—Kelloge v. State, 153 
Ark. 193, 240 SW 20. ; 

Colo.—Gibson v. Foster, 24 Colo. A. 
434, 130°P 121: 

Ind.—Cleveland,. ete., R. Co. v. 
Peirce, 34 Ind. A. 188, 72 NE 604. 

Kan.—State v. Dunn, 118 Kan, 184, 
235 P 132. 

Mo.—Bond y. Riley, 296 SW 401; 
Gray v. Missouri Lumber, -ete., Co., 
177 SW 595. Compare King y. Clark, 
7 Mo. 269 (where it was held that, 
when a complaint declared upon a 
bill made by George A. i dm \ the 
name of G. A. C., and the bill pro- 
duced was signed “G. W. C.,’’ the 
variance was material, plaintiff be- 
ing bound by his descriptive aver- 
ment). 

N. C—Newby v. Edwards, 153 N. 
C. 110, 112, 68 SE 1062 [cit Cye]. 

W. Va.—Slingluff v. Gainer, 49 W. 
Va. 7, 37 SE 771; Long v. Campbell, 
37 W. Va. 665,17 SE 197. 

[a] When two or more christian 
names are used, the middle name or 
names or letter is quite generally 
disregarded, not because it is not 
part of the christian name, but be- 
cause it is not essential to the iden- 
tification of the person. Riley v. 
Litchfield, 168 Iowa 187, 150 NW 81, 
AnnCas1917B 172. 

[b] Question for the jury.—Where 
the middle initial is material, the 
question of the true initial of the 
party is one of fact for the jury. 
Ozark City Bank y. Planters’, etc., 
Bank, 197 Ala. 427, 73 S 72. 

87. . U. S.—Games v. Dunn, 14 Pet. 
322, 10 L. ed. 476; Richmond Cedar 
Works y. Stringfellow, 236 Fed. 264; 
Mutual L. Ins. Co. v. Doherty, 77 
Fed. 8538, 23 CCA 144. 

Ala.—Reid v. State, 168 Ala. 118, 
53 S 254; Alabama Steel; etc., Co. v. 
Griffin, 149 Ala. 423, 42 S 1034; Had- 
mundson v. State, 17 Ala. 179, 52 AmD: 
169; McMahan v. Colclough, 2 Ala. 
68; Fannin v. State, 20 Ala. A. 122, 
LOLS" 95. 

Ark.—State v. Smith, 12 Ark. 622, 
56 AmD 287. 


ig a ae Vv. State, ) 17) Wa: 
643. 
Ga.—Banks vy. Lee, 73 Ga, 25. 


Compare Clements y. Wheeler, 62 
Ga. 53 (holding it a question for the 
jury to, determine whether or not 
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sion®® of, or mistake®® or variance*® in, a middle name 
or initial, even in criminal cases,‘ is immaterial; and 
such name or initial may be dropped and resumed or 


thie. letters), “Gu (Ds, and. s“C. Pea.” 
designated the same person). 
Ill.—Illinois Cent. R. Co. v. Hasen- 
winkle, 232 Ill. 224, 83 NE 815, 15 
LRANS 129; Gross v. Grossdale, 177 
Till, 248, 52 NE 372; Tucker v. Peo., 
122 Tll. 588, 183 NE 809; Bletch v. 
Johnson, 40 Ill. 116; Thompson v. 
Lee, 21 Ill. 242. 
Ind.—Choen vy. State, 52 Ind. 347, 
21 AmR 179. i 
Iowa.—Collins v. Pottawattamie 
County, 158 Iowa 322, 138 NW 1095; 


State v. Loser, 132 Iowa 419, 104 
NW 337; Hendershott v. Thompson, 
Morr. 186. 


Ky.—Taulbee v. Buckner, 91 SW 
734, 28 KyL 1246. 

Minn.—Willard v. Marr, 121 Minn. 
23, 139 NW 1066; Stewart v. Colter, 
31 Minn, 385, 18 NW 98. 

Miss.—Haywood vy. State, 47 Miss. 


Mo.—Phillips v. Evans, 64 Mo. 17. 
Compare Elrot v. Carroll, 202 SW 
4 (where extraneous evidence was 
held sufficient to justify the finding 
that E. W. E. and Ed. E. were the 
same person). 

N. Y.—Van Voorhis y. Budd, 39 
Barb. 479; Peo. v. Cook, 14 Barb. 

DOO Lui eos hoe 0 lst SOO ee toe: 

Fink y. Manhattan R. Co., 15 Daly 
= AZO, SINS 3327, 18 .NYCivProc 141) 

24 AbbNCas 81. 


Oh.—Hamilton  v. Cunningham, 
Tapp. 257. 

R. I—kKeenan y. Briden, 45 R. I. 
119,119 A 138. 

Tex.—State Bank, etc., Co. v. W. 
(O. “Horn & ‘Bros., Inc:,.(Civ. .A.) 295 


SW 698, 700 [quot Cyc]. 
Ree Pee sy. Kibbee, 20 Vt. 

3. 
W. Va.—Long v. Campbell, 37 W. 
Vas, 665," 1.7..SE 197; 

Eng.—Rex v. Newman, 1 Ld. 
Raym. 562, 91 Reprint 1275. 

38. U. S.—Games vy. Dunn, 14 Pet. 
322,10 L...ed., 476. 

Ala.—Rooks vy. State, 83 Ala. 79, 
3 S 720; Fannin v. State, 20 Ala. A. 
122, 101 S 95; Walling v. State, 13 
Ala, A. 253, 69 S 236. . 

Ark.—Wilson v. Danley, 165 Ark. 


565, 265 SW 358. 
Cal.—Peo. v. Ferris, 56 Cal. 442; 
Peo. v. Goscinsky, 52 Cal. A. 62, 198 


Py 40, 41 feit, Cyel. 
Ga.—Veal v. State, 116 Ga. 589, 42 


E 705. 
Ill.—Illinois Cent, R. Co. vy. Hasen- 


winkle, 232 Ill. 224, 83 NE 815, 15 
“LRANS 129; Langdon v. Peo., 133 
Ill, 382, 24 NE 874; Humphrey v. 
Phillips, 57 Ill. 132. 

Ind.—Ross v. State, 116 Ind. 495, 
19 NE 451; O’Connor vy. State, 97 
Ind. 104; Miller v. State, 69 Ind. 
284; Foltz v. State, 33 Ind. 215; 
‘Harris v. Muskingum 


Mfg. Co., 4 

Blackf. 267, 29 AmD 372. 

Rarer te v. Williams, 20 Iowa 
Kan.—State v. Gordon, 56 Kan.. 64, 

42 P 346; Sparks v. Sparks, 51 Kan. 

195. 382 P.892. 

ean aati v. Hilliard, 10 Ky. Op. 

44M White vy. McClellan, 62 Md. 
Mo.—Corrigan v. Schmidt, 126 Mo. 

304, 28 SW 874; Randolph v. Keiler, 

roe Mo. 557; Smith v. Ross, 7 Mo. 


N. H.—King v. Hutchins, 28 N. H. 
561; Hart v. Lindsey, 17 N. H. 235, 
43 AmD 597; Wood v. Fletcher, 
{2.N. les 61; 

N. J.—Dilts v. Kinney, 15 N. J. 
L. 130. But see Bowen v. Mulford, 
10) Nj Jock, 230. (contra): 

N. ¥.—Peo. v. Lake, 110 N. Y. 61, 
17 NE\146, 6 AmSR 344; Cornes v. 
Wilkin,\79 N. Y. 129 [aff 14 Hun 
428]; Clute v. Emmerich, 26 Hun 10 


NAMEB 


[aff 99 N. Y¥. 342, 2 NE 6]; Ayles- 
worth v. Brown, 10 Barb, 167; Fink 
v, Manhattan R. Co., 8 NYS 327, 24 
AbbNCas 81, 15 Daly 479, 18 NYCiv 
Proc 141; Roosevelt vy. Gardinier, 2 
Cow. 463; Franklin v. Talmadge, 5 
Johns. 84. _ 
N. D.—State Finance Co. v. Hals- 
tenson, 17 N. D. 145, 114 NW 724. 
Okl.—Maine v. Edmonds, 58 OkIl. 
645, 160 P 488. 
South Abington Tp. 
i tL8%, Pauls ov. y John- 
son, 9 Phila. 32. 


R. I.—State v. Feeny, 13 R. I. 623. 

Tex.—McDonald vy. Morgan, 27 Tex. 
503; State Bank, etc., Co. v. res 
Horn & Bros., Inc., (Civ. A.) 295 SW 
698, 700 [quot Cyc]; Sullivan v. 
State, 6 Tex. A. 319, 32, AmR 580; 
Dodd v. State, 2 Tex. A. 58. 

Vt.—Allen v. Taylor, 26 Vt. 599; 
Alexander v. Wilmorth, 2 Aik. 413. 

W. Va.—Slingluff v. Gainer, 49 W. 
Vanit. 30 See 11. 

39. U. S—Keene v. Meade, 3 Pet. 
1, 7 L. ed. 581; Cox v. Durham, 128 
Fed. 870, 68 CCA 338. 

Ala.—Shepherd vy. Sartain, 185 Ala. 
439, 64 S 57; Pace v. State, 69 Ala. 
231, 44 AmR 513; Fannin v. State, 
20 Ala, A. 122,°101 S 95. 

Ark.—Fincher vy. Hanegan, 59 Ark. 
151, 26 SW 821, 24 LRA 543. 

Cal.—Peo, v. Lockwood, 6 Cal. 205; 
Peo. v. Goscinsky, 52 Cal. A. 62, 198 
PY 40, 41 Pett) Cyc). 

Colo.—Doane v. Glenn, 1 Colo. 495, 
Compare Gibson y. Foster, 24 Colo. 
A. 434, 1385 P 121 (recognizing the 
rule as an abstract proposition, but 
refusing to apply it to a notice by 
publication wherein the middle ini- 
tial of defendant was erroneous), 

Ga.—Gordon vy. Ransom, etc., Lum- 
ber Coy” L617 Galy1sh) TOC SE Los 
Cheshire vy. Milburn Wagon Co., 89 
Ga. 249, 15 SE 311; Hicks v. Riley, 
83 Ga. 333, 9 SE 771. 

Ill.—Illinois Cent. R. Co. v. Hasen- 
winkle, 232 Ill. 224, 83 NE 815, 15 
LRANS 129; Beattie v. National 
Bank, 174 Ill. 571, 51 NE 602, 66 Am 
SR 318, 48 LRA 654 [aff 69 Ill, A. 
632]; Langdon v. Peo., 133 Ill. 382, 
24. NE 874; Miller v. Peo., 39 Tl. 
457; Pooler v. Southwick, 126 Ill. 
A. 264. 

Ind.—Schofield v. Jennings, 68 Ind. 
232; Morgan v. Woods, 38 Ind. 23. 

Iowa.—Nicodemus y. Young, 90 
Iowa 423, 57 NW 906; State v. Bow- 
man, 78 Iowa 519, 48 NW 3802. 
ry hasta chat v. Hobson, 7 Kan. 

Me.—Emery v. Legro, 63 Me. 357; 
State v. Homer, 40 Me. 438. 

Mo.—Campbell v. Wolf, 33 Mo. 
459; Randolph v. Keiler, 21 Mo. 557; 
Orme v. Shephard, 7 Mo. 606; State 
v. Black, 12 Mo. A. 531. But see 
Bond y. Riley, 296 SW 401 (recog- 
nizing the existence of the principle 
stated in the text as applicable to 
criminal prosecutions and to plead- 
ings and process in civil actions, but 
refusing to follow it in determining 
the identity of a beneficiary of a 
will). 

N. Y.—Geller vy. Hoyt, 7 HowPr 
265; Milk v. Christie, 1 Hill 102. 

N. C.—Evans v. Brendle, 173 N. 
at’ 91 SH 723. 


D.—Johnson y. Day, 2 N.. D. 
295, 50 NW 701. 
Okl.—Maine v. Edmvtnds, 58 Okl. 


645, 160 P 483. 
a eee v. Seymour, 4 Watts 
R. I—kKeenan v. Briden, 45 R. I. 


119, 119 PAW138. 

Tex.—Stockton y. State, 25 Tex. 
772; State v. Manning, 14 Tex. 402; 
McKay v. Speak, 8 Tex. 376; State 
Bank, -ete.,. (Con Ve Wr On Morne is 


Bros., Co., Inc., (Civ, A.) 295 SW 


changed at pleasure.*? es 
euted by his middle name, omitting his first name, 
the declaration or indictment is defective,*® and a 
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If one -is sued or prose- 


698, 700 [quot Cyc]; Trimble v. Bor- 
roughs, 41 Tex. Civ. A. 554, 95 S°/ 
614; Gould v. State, 94 Tex. Cr. 18, 
252 SW 772; Phillips v. State, 83 
Tex. Cr. 16, 200 SW _ 1091; Olibare 
v. State, (Cr.) 48 SW 69; Delphino 
Vv. sState, (11). Tex., A. 305 Dixon Jive 
State, 2 Tex. A. 530. 

Vt.—Bogue v. Bigelow, 29 Vt. 179; 
Allen vy. Taylor, 26 Vt. 599; Isaacs 
v. Wiley, 12 Vt. 674. 

Wash.—Felker v. New Whatcom, 
16 Wash. 178, 47 P 505. 

But see Price v. State, 19 Oh. 423 
(contra). 

[a] Amendment to correct initial. 
—In proceedings for the forfeiture 
of a bail bond there is no error in 
permitting an amendment to correct 
an error in stating the middle initial 
of one of the sureties, although such 
amendment is unnecessary. Gould 
v. State, 94 Tex. Cr. 18, 252 SW 772. 


40. Ga.—Gordon v. Ransom, etc., 
Lumber Co., 151 Ga. 181, 106 SE 
L625 

Tll.—Peo. v. Estes, 303 Il. 602, 
136 NE 459; Claflin v. Chicago, 178 
Ill, 549, 53 NE .339;..Erskine v- ~ 
Davis, 25 Ill. 251. 

Mo.—Keaton v. Jorndt, 220 Mo. 


DLT ALS SWi1629. 
Tex.—Bowlin v. Freeland, (Civ. A.) 


289. SW. 721, 722 [Eclts ;Cyels pe we 
State, 108. Tex. Cr.. 580, 281 SW 
1071; Eddison vy. State, (Cr.) 73 SW 
3o7. 

Va.—Dabneys v. Knapp, 2 Gratt. 
(43 Va.) 354. 


Compare Nichols v. Nichols, 20 F. 
(2d) 474 (holding that a decree quiet- 
ing title against a defendant, served 
by publication, designated as ‘‘Wal- 
ter Kirtley Nichols,” is binding as 
against a complainant in another suit 
who sues as “Walter K. Nichols,’ 
where a difference in identity is not 
alleged). 

41. Ala.—Reid v. State, 168 Ala. 
118, 53 S 254; Fannin v. State, 20 Ala, 
A, 122, 101 S 95; Walling v: State, 
13 Ala. A. 253, 69 S 236. 

Ark.—Kellogg v. State, 153 Ark. 
193, 240 SW 20; State v. Smith, 12 
Ark. 622, 56 AmD 287. 

Cal.—Peo. v. Ferris, 56 Cal, 442; 
Peo, v. Goscinsky, 52 Cal, A. 62, 198 
P 40042 [elt Cyor. 

TIll.—Peo. v. Estes, 303 Ill. 602, 
1386 NE 489; Langdon v. Peo., 133 

382, 24 NE 874; Tucker v, Peo., 
583, 13 NE 809; Miller v. 
Peo., 457. 
ae ena es ty ti ya v. State, 97 Ind. 
Sts ibid ag v. Williams, 20 Iowa 


N. Y.—Peo: v. Lake, 110 N. Y. 61, 
17 NE 146, 6 AmSR 344. 

R. I.—State v. Feeny, 13 R. I. 628. 

Tex.—Stockton y. State, 
772; State Bank, etce., n 
Horn & Bros., Ine., (Civ. A.) 
698, 700 [quot Cyc]; Phillips v. State, 
83 Tex. Cr. 16, 206 SW 1091; Hddi- 
son v. State, (Cr.) 73 SW 397; Del- 
phino vy. State, 11 Tex. A. 30; Dixon 
v. State, 2 Tex. A. 530. 

42. Illinois Cent. R. Co. v. Hasen- 
winkle, 232 Ill. 224,,88 NE 815, 15 
LRANS 129: Claflin v. Chicago, 178 
Ill. 549, 538 NE 339. 
giaet Ala,—Diggs v. State, 49 Ala. 

H1.—Peo, v. Dunn, 247 Ill. 410; 93 
NE 305; Graves v. Peo., 11 Ill. 542. 

Mo.—Corrigan v. Schmidt, 126’ Mo. 
304, 28 SW 874; State v. Martin, 10 
Mo. 391. 

N. J.—Yucker v. Morris, 85 N. J. 
Hq. 476, 97 A 42. 
yag tew Coke Yt v. State, 12 Oh. St. 

Wis.—State v. Dudley, 7 Wis. 664. 

Eng.—Arbouin v. Willoughby, 1 
Marsh. 477, 4 ECL 472. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘Sisson, 


§§ 6-7] 


judgment rendered thereon will be set aside,** un- 
less it be proved that he was also known by the 
Similarly, an indictment is defec- 
tive which places another name before the christian 
name, making the latter appear as a second or mid- 


name stated.*® 


dle name.*® 


_ There is a tendency, however, to give greater re- 
gard to the middle name or initial, especially to 
avoid unjust or absurd results,47 inasmuch as the 
rule has lost much of the reason upon which it was 
originally based,*® and in a few jurisdictions the 
middle name or initial is held to be a material part 
of the name, in civil*® as well as criminal®° actions, 
except in civil actions where the person is other- 


44. Yucker v. Morris, 85 N. J. 
Eq. 476, 97 A 42. 

‘{a] Not constructive notice to 
subsequent purchasers.—The record 
of a judgment against William M. 
is not constructive notice to subse- 
quent purchasers from one who took 
title as “H. W. M.” Johnson vy. Hess, 
126 Ind. 298, 25 NE 445, 9 LRA 471. 

45. Diggs v. State, 49 Ala. 311; 
Peo. v. Kelly, 6 Cal. 210; Graves v. 
Peo., 11 Ill. 542; Wolcott v. Meech, 
22 Barb. (N. Y.) 321; Rockwell v. 
State, 12 Oh. St. 427. Compare Car- 
rall v. State, 53 Nebr. 431, 73 NW 
939 (holding that the name of a wit- 
ness who was a married woman was 
‘sufficiently indorsed onan indictment 
as “Mrs. Fred S.,” it being shown 
that her husband waS commonly 
known as Fred). 

46. State v. English, 67 Mo. 136. 


47. Ala.—Ozark City Bank  v. 
Planters’, ete., Bank, 197 Ala. 427, 
73 S 72; Opp First Nat. Bank v. 


Hacoda Mercantile Co., 169 Ala. 476, 
53 S 802, 32 LRANS 243, AnnCas 
1912B ‘599. Compare American R. 
Express Co. v. Powell, 206 Ala. 266, 
89 S 546 (where J. F. P. and Mrs. 
Josie P. were presumed not to be 
the same person). 

Colo.—Gibson v. Foster, 24 Colo. 
A. 434, 135 P 121. 

ind.—Cleveland, etc, R. Co. v. 
Peirce, 34 Ind. A. 188, 72 NE 604. 

Iowa.—Loser vy. Plainfield Sav. 
Bank, 149 Iowa 672, 128 NW 1101, 
31 LRANS 1112. 

Oh.—Price v. State, 19 Oh. 423. 
per Gite sade v. Hughes, 1 Swan 

Tex.—Williams v. Thomas, 18 Tex. 
Civ. A. 472, 44 SW 1073. 

Wash.—Carney v. Bigham, 51 
Wash. 452, 99 P 21, 19 LRANS 905. 

48. Wicker v. Jenkins, 49 Tex. 
Civ. A. 366, 108 SW 188. 

{a} “XZ can not say that the rule 
is very reasonable, as a man, con- 
trary to the idea stated in the old 
books that a man can have but one 
Christian name, may by baptism, 
confirmation, or otherwise take and 
use two as well as one Christian 


name.” Long v. Campbell, 37 W. 
‘Va. 665. 668, 17 SE 197, 
49. Dutton v. Simmons, 65 Me. 


583, 20 AmR 729; Parker v,. Parker, 
146 Mass. 320, 15 NE 902; Terry v. 
125 Mass. 560; Massey v. 
Noon, 1 Pa. Super. 198; Shiflett v. 
Com., 90 Va. 386, 18 SE 838; Ming v. 
Gwatkin, 6 Rand. (27 Va.) 551. But 
see Dabneys v. Knapp, 2 Gratt. (43 
Va.) 354 (affirming a judgment not- 
withstanding a variance, without 
discussion of the point). But com- 
pare Masonic Bldg. Assoc. v. Brow- 
nell, 164 Mass. 306, 41 NE 306 (hold- 
ing that a mistake in the middle ini- 
tial was immaterial under the pe- 
Culiar circumstances of the case). 
And see cases infra this section. 

{a] An attachment is defective, 
where there is a variance in the mid- 
dle initial of defendant’s name as 
stated in the attachment and in_the 
Sheriff’s return. Dutton v. Sim- 
mons, 65 Me, 583, 20 AmR 729, _ 
-[b] Judgments.—(1) As against 
Subsequent purchasers and judg- 


NAMES 


wise identified.54 
been said that the habitual and common use by a 
person of his middle or second name may not be 
ignored ;°* and that the given name may not be one 
word only, but two or more, one of which may be 


[45 C.5.] 371 


In accord with this view, it has 


as important as the other.®* 


prefixes 


‘¢Me 2160 


ment creditors, the omission of, or 
mistake in, the middle initiai of the 
debtor’s name in the index to a judg- 
ment prevents such record from con- 
stituting legal notice. Crouse Vv. 
Murphy, 140 Pa. 335, 21 A 358, 23 
AmSR 232, 12 LRA 58 [overr Jenny 


v. Zehnder, 101 Pa. 296]; Hutchin- 
son’s App.; 92 Pa. 186; Wood vy. 
Reynolds, 7 Watts & S. (Pa.) 406; 


Staunton v. Staunton, 15 Ir. Ch. 464. 
But see Clute v. Emmerich, 26 Hun 
10 [aff 99 N. Y. 342, 2 NE 6] (holding 
that the omission of the middle ini- 


tial did not render a judgment in- 
valid or prevent its becoming a 
lien); Weber v. Fowler, 11 HowPr 


(N. Y.) 458 (holding that the mis- 
taken inclusion of a middle-initial in 
a lis pendens did not prevent its 
being notice to a purchaser pendente 
lite). (2) The abstract of a judg- 
ment in which the two middle initials 
of plaintiff's name are transposed 
does not create a lien upon the 
land of defendant, where the statute 
requires such abstract to state the 
names of plaintiff and defendant in 
the judgment. Wicker v. Jenkins, 49 
Tex. Civ. A. 366, 108 SW 188. 

{c] Mechanic’s lien.—The omis- 
sion of the middle initial, in the rec- 
ord of a mechanic’s lien, will post- 
pone the lien to other liens correctly 
entered with the initial. Stott v. 
Irwin, 2 Chest. Co. (Pa.) 137. 

{d] ‘Other variances held mate- 
rial.—(1) If there is a variance in 
the middle initial between the sum- 
mons and the account filed, the de- 
fect is fatal. Bowen v. Mulford, 10 
N. SoA. 230° 74@2)e4In' a -suaitonrasbill 
of exchange, where the drawer’s sig- 
nature is alleged to be ‘“‘G. A. Cook,” 
and the signature on the instrument 
produced at the trial is “G. W. Cook,” 


this is a material variance. King v. 
Clark, 7 Mo. 269. 
50. State v. Dresser, 54 Me. 569; 


State v. Homer, 40 Me. 438; Com. v. 
Buckley, 145 Mass. 181, 13 NE 368; 
Com. v. McAvoy, 16 Gray (Mass.) 
235; Com. v. Shearman, 11 Cush. 
(Mass.), 546; Com. v. Hall, 3 Pick. 
(Mass.) 262; Com. v. Perkins, 1 Pick. 
(Mass.) 388; State v. Hughes, 1 Swan 


(Tenn.) 261. 

51. Ryder v. Mansell, 66 Me, 167; 
Lancy v. Snow, 180 Mass. 411, 62 
NE 735; Masonic Bldg. Assoc. v. 


Brownell, 164 Mass. 306, 41 NE 306; 
Luce v. Dexter, 135 Mass. 23; Hub- 
bard v. Smith, 4 Gray (Mass.) 72; 
Collins v. Douglass, 1 Gray (Mass.) 
167. 

525 U.S hae “Winter, 28. Bi Cast 
No. 16,748, 18 Blatchf. 276; Loser v. 
Plainfield Sav. Bank, 149 Iowa 672, 
128 NW 1101, 31 LRANS 1112; Nolan 
v. Taylor, 181 Mo. 224, 32 Sw 1144; 
Steinmann vy. Strimple, 29 Mo. A. 478, 
And see Carrall v. State, 53 Nebr. 
431, 73 NW 939 (married woman 
held sufficiently designated by her 


husband’s middle name, by which 
he was commonly known). Compare 
Nolan v. Taylor, 131 Mo, 224, 229, 


32 Sw 1144 (holding that if one 
“has a known given name which he 
himself recognizes, that should be 
good as an identification in a judi- 
cial proceeding whether it is the 


[§ 7] C. Prefixes and Suffixes—1. Prefixes. 
“¢Mr.’’ 
names of persons are not themselves names or parts 
of names,°** nor is the prefix ‘‘Dr.’’5> 
well-known and commonly used prefixes have come 
to be recognized as integral and essential parts of 
surnames,°* as. {‘Hitz,; 57.440, ’255 and °f Mae’??? or 


The 


and ‘‘Mrs.’’ appearing before 


But certain 


first or second of those given him’’). 

53. State v. Dunn, 118 Kan. 184, 
235’ P 132; State’ Bank, ete., Co. v. 
W. O. Horn & Bros., Inc.,- (Tex. Civ. 
A.) 295 SW 698, 700° [quot Cyc]; 
Wicker v. Jenkins, 49 Tex. Civ. A. 
366, 108 SW 188. 

54. Ill.—Feld v. Loftis, 240 Ill. 
105, 88 NE 281; Schmidt v. Thomas, 
33 Ils A. 109. 

Ind.—State v. Kutter, 59 Ind. 572. 

Kan.—State v. Dunn, 118 Kan. 184, 
230 CE OLS 2s 136. [eit pe y cl. 

Minn.—Brown vy. Reinke, 159 Minn. 
458, 199 NW 235, 35 ALR 413. 

Nebr.—Carrall v. State, 53 
431, 73 NW 939. 

N. J.—Kearsley v, Gibbs, 44 N. J. 
L. 169; Elberson v. Richards, 42 N. 
deeds OOF : 

N. Y.—Parish vy. Ulster, ete. R. 
Cos, 92 IN ¥7535'35 "8: INE a5 os 

Oh.—Uihlein v. Gladieux, 74 Oh. St. 
232, 78 NE 363. 

Tex.—Tankersly Vv. Martin-Reo 
Sales Co., (Civ. A.) 242 SW 328, 329 
{cit Cyc]. 

Eng.—Gatty v. Field, 9 Q. B. 4381, 
58 ECL 431, 115 Reprint 1337. 

[a] “Monsieur” is not a name, by 
which a person may be known, so as 
to excuse the failure to give his 
christian name, Labat vy. Ellis, 1 N. 


Cea ez, 
distinguishing person as 


Nebr. 


‘“Wrs.”’ 
married woman see ‘supra § 5. 

55. Sligo Furnace Co. y. Coombs, 
292 Mo. 530, 239 SW 816. 

[a] Admission of title in Dr. K 
does not imply that he took title 
except as K. Sligo Furnace Co. v. 
Coombs, 292 Mo. 530, 239 SW 816. . 

56.°* Snook’s* Pet;, :2°-Hilt: “(N.Y 
566, and cases infra notes 57-60. 

[a] “It is well known that the 
word meaning ‘son’ in different lan-_ 
guages, such as Fitz and Mac, was 
prefixed to the Christian name of the 
father to give the son a surname and 
‘O’ to give one to the grandson.” 
Smith. v.. U.S. Casualty Co., 197 N. 
Y. 420, 428, 90 NE 947, 26 LRANS 
1167, 18 AnnCas 701. 

[b] “Mc” or “Mac” and also “MM” 
as part of a surname are derived 
from the Gaelic and mean “son of.” 
Mansfield v. Secretary of Common- 
wealth, 228 Mass. 262, 117 NE 311. 

57. Moynahan v, Peo., 3 Colo. 367; 
Smith v. U. S. Casualty Co., 197 N. 
Y. 420, 90 NE 947, 26 LRANS 1167, 
18 AnnCas 701. 

58. Clary v. O’Shea, 72 Minn. 105, 
75 NW 115, 71 AmSR 465; Smith 
Vi, U.S; Casualty. Co; LOAN] Yaua2or 
90 NE 947, 26 LRANS 1167, 18 Ann 
Cas 701. 

59. Mansfield v. Secretary of Com- 
monwealth, 228 Mass, 262, 117 NE 
311; State v. Kean, 10 N. H. 347, 34 
AmD 162; Smith v. U. S. Casualty 
Co.; 197 ‘N. Y.: 420, 90 NE 947, 26 
LRANS 1167, 18 AnnCas 701. 


60. Mansfield v. Secretary of Com- 
monwealth, 228 Mass. 262, 117 NE 
311. 


[a] “Mc” is not an abbreviation 
of “Mac,” and, therefore, in listing 
names alphabetically, a name begin- 
ning with the letters “Ma” should 
precede a name beginning with the 
prefix “Mc.” Mansfield v. Secretary 


372 [45 C.J.] 


[§ 8] 2. Suffixes. 


be required to be so regarded.®* 


community, °? Bednar seaheyal 


of Commonwealth, 228 Mass. 262, 117 
NE 311. But see State v. Kean, 10 
N. H. 347, 34 AmD 162 (apparently 
considering “Mc” an abbreviation of 
“Mac” 

[b] ‘Abbreviation of middle name 
prefixed “Mc.”—There is no variance 
between stating a party’s name as 
Ja Mee. ANG, ly to) Jas the» formen, 
only sets forth the middle name a 
little more fully. Campbell v. Wolf, 
33 Mo. 459. 

61. Conn.—Coit v. Starkweather, 
8 Conn. 289; Lord vy, Waterhouse, 1 
Root 430. 

Ill.—Peo. vy, Estes, 303 Ill. 602, 136 
NE 459. 

Ind.—Guthiel v. Dow, 177 Ind. 149, 
97 NE 426; State v. Simpson, 166 Ind. 
211, 76 NE 544, 1005; Allen v. State, 
52 Ind. 486. 

Mo.—Hunt vy. Searcy, 167 Mo. 158, 
67 SW 206; Neil v. Dillon, 3 Mo. 
59. 

N. J.—State v. Lewis, 83 N. J. L. 
161, 83) A 692 [aff 84.N. J. Ll. 417, 
86 A 1103]. 

N. Y.—Fleet v. Youngs, 11 Wend. 
522. 

Oh.—Wagner y, Ziegler, 44 Oh. St. 
59, 4 NE 705. 

Tex.—Kane v. Sholars, 41 Tex. Civ. 
A, 154, 90 SW 937; Hardin v. State, 
88 Tex. Cr. 495, 227 SW 676. 

62. Ala.—Ward v.' Torian, 216 Ala. 
288, 112 S 815; Teague v. State, 144 
Ala. 42, 40 S 312; Maxwell v. State, 
11 Ala. A. 53, 65 -S 7382. 

Cal.—San Francisco v. Randall, 54 


Cal. 408; Carleton v. Townsend, 28 
Cal. 219. 

Colo.—Loveland v. Sears, 1 Colo. 
433. 

Conn.—Coit v. Starkweather, 8 
Conn. 289. 


Ga.—Hayes v. State, 58 Ga. 35. 

Tll.— Davids v. Peo., 192 Ill. 176, 61 
NE 537; Bonardo v. Peo., 182 Ill. 
411, 55 NE 519; Guignon v. Union 
Trust Co., 156 Ill. 135, 40 NE 556, 47 
AmSR 186; Headley v. Shaw, 39 Il. 
354. 

Ind.—Guthiel v. Dow, 177 Ind. 149, 
97 NE 426; Ross v. State, 116 Ind. 
495, 19 NE. 451; Geraghty v. State, 
110 Ind. 108, 11 NE 1; Allen vy, State, 
52 Ind, 486. 

Iowa.—Peterson v. Wallace, 140 
Iowa 22, 118 NW 37; State v. Dank- 
wardt, 107 Iowa 704, 77 NW 495. 

Ky.—Johnson vy. Ellison, 4 T. B, 
Mon, 526, 16 AmD 163. 

La.—State v. Cafiero, 112 La. 453, 
36 S 492. 

Me.—State v. Grant, 22 Me. 171. 

Md.—Weber v. Fickey, 52 Md. 500. 

Mass.—Simpson v. Dix, 131 Mass. 
179; Com. v. Parmenter, 101 Mass. 
211; Com. v. Beckley, 3 Metc. 330; 
Boyden v. Hastings, 17 Pick. 200; 
Cobb y. Lucas, 15 Pick. 7; Com. v. 
Perkins, 1 Pick. 388; Kincaid v. 
Howe, 10 Mass. 203. 

Minn.—Bidwell_ y, 
Minn. 78. 

Mo.—Hunt v, Searcy, 167 Mo. 158, 
67 SW 206; Peter Piper Tailoring Co. 


Coleman, 11 


wee Y 195 Mo. A. 435, 192 SW 
N. H—State v, Weare, 38 N. H. 


314. 

N. J.—State v. Lewis, 83 N. J. L. 
NOUN G arpa OO 2) Tales oN de karl 7. 
86 A 1103]. 

N. M.—Tucumecari v. Belmore, 18 
Never sole tay “eb 8b. Pelt iGyeL: 
Rossty, “Berry, VN. Me 488° 124 P 
342, 343° [eit Cyc]. 


— 


The abbreviation ‘‘Sr.,’’6 or 
<< Jr.,’’62 or ‘‘2nd,’’6? or a word of similar import, Be 
added to a name, is ordinarily not a part of the 
name, although in appropriate circumstances it may 
Such additions are 
generally mere matters of description,®* used to dis- 
tinguish between two or more persons bearing the 


same name,°’ especially when they live in the same 
oud: 7 


NAMES 


name.°? 


being usually 


N. Y.—Farnham, vy, .Hildreth, 32 
Barb. 277; Peo. v. Cook, 14 Barb. 259 
Pat's! NS Wer67} *69 AmD 451]; Fleet 
v. Young, 11 Wend. 522; Peo, v. Col- 


lins, 7 Johns, 549; “Padgett <v. 
Lawrence, 10 Paige 170, 40 AmD 
232; Goodhue v, Berrien, 2 Sandf. 
Ch. 630. 

N.=.C:—State. vv. Best, 108, N.C, 
747, 12 SE 907, 


Pa.—Tiegel y. Love, 61 Pa. Super, 
149, 157 [cit Cyc]. 

Tex.—Clark v. Groce, 16 Tex. Civ. 
A, 453, 41 SW 668; Adams v. State, 
«Cr.) 300 SW 78; Hardin v. State, 88 
Tex. Cr, 495, 237 SW 676; Wesley 
v. State, 45 Tex. Cr. 64, 73 SW 960; 
Windom vy. State, 44 Tex. Cr, 514, 73 
Sw 193; Steinberger v. State, 35 Tex, 
Cr. 492, 34 SW 617. 

Vt.—Prentiss v. Blake, 34 Vt, 460; 
Jameson vy, Isaacs, 12 Vt. 611; Blake 
v. Tucker, 12 Vt. 39; Allen v. "Ogden, 
12 Vt. 9; Keith v. Ware, 6 Vt. 680; 
Brainard vy. Stilphin, 6 Vt. 9, 27 AmD 
532. 

Va.—O’Bannon v. Saunders, 24 
Gratt. (65 Va.) 138. 

Wash.—State v. Whatcom County 
Super. Ct., 122 Wash. 255, 210 P 380, 
381 [quot Cyc]. 

Wis Clark v. Gilbert, 1 Pinn. 354. 

Wyo.—Harris v. State, 23 Wyo. 
487, 153 P 881, AnnCasi917A 1201. 

63. Litchfield v. Farmington, 7 


Conn, 100; Com. v. Parmenter, 101 
Mass. 211; Cobb y. Lucas, 15 Pick. 
(Mass.) 7. 

64. Ward v. Torian, 216 Ala, 288, 


112 S 815; Teague v. State, 444 Ala. 
42, 40 S 312; Com, v. East Boston 
Ferry Co., 13 Allen (Mass.) 589; 
Windom y. State, 44 Tex. Cr. 514, 72 
SW 193. 

65. Laflin, etc., Co. .v. Steytler, 
146 Pa, 484, 23 A 215, 14 LRA 690. 

66. Ala.—Ward v. Torian, 216 Ala. 
288, 112 S 815; Teague v. State, 144 


Ala. 42, 40 S 312; Maxwell v. State, 
11. Ala, A,, 53, 65,8 732. 
Ill.—Bonardo vy. Peo., 182 Ill. 411, 


55 NE 519. 

Ind.—Guthiel v. Dow, 177 Ind. 149, 
97 NE 426; State v. Simpson, 166 
Ind. 211, 76 NE 544, 1005; Allen v. 
State, 52 Ind. 486. 

Pe lass i ag v. Dix, 131 Mass. 

Mo.—Peter Piper Tailoring Co. v. 
Dobbin, 195 Mo. A. 435, 197 SW 1044. 

N. J.—State v. Lewis, 83 N. J. L. 
161, 83 A 692 [aff 84 N. J, L, 417, 86 
Pxppilt 03). 

N. Y.—Fleet v. Youngs, 11 Wend. 
522;'Peo, v. Collins, 7 Johns. 549, 

N. C.—State v, Best, 108 N. C. 
747, 12 SE 907. 

Pa. —Tiegel v. Love, 61 Pa. 
149,. 16% Eolt .Cyc]. 

Tex.—Adams v. State, 
Sw 78; Windom v. State, 
Cry .514, 72. Sw, 193. 

Wyo.—Harris v. State, 23 Wyo. 
487, 153 P 881, AnnCas1917A 1201. 

67. Colo.—Loveland v. Sears, 1 
Colo, 433. 

Ky.—Johnson v. Ellison, 4 T. B. 
Mon. 526, 16 AmD 163. 

Me.—State v. Grant, 22 Me. 171. 

Mass.—Boyden v. Hastings, 17 
Pick. 200; Cobb v. Lucas, 15 Pick, 7. 
se H.—State vy. Weare, 38 N. H. 

N, Y.—Padgett v. Lawrence, 10 
Paige 170, 40 AmD 232, 

68. Maxwell y. State, 11 Ala. A. 
53, 65 S 7382; Kincaid v. Howe, 10 
Mass. 203; Brainard v. Stilphin, 6. Vt. 


Super. 


(Cr.) 8:00 
44 Tex. 


-[§ 8 


adopted to designate the son, when the father bears 
the same christian name as well as the same family 
When father and son bear the same name, 
by the use of the name without addition, the father 
is prima facie intended,’° and of two persons not 
‘father and son, the elder is presumed ‘to be in- 
tended;*! but slight evidence will be sufficient to 
rebut the presumption and identify the son, or the 
younger person.”” 


Where the only difference be- 


9, 27 AmD 532; Lepiot v. Browne, 1 
Salk. 7, 91 Reprint 6. 


69. Colo.—Loveland v. Sears, 1 
Colo, 433. 
Mass.—Boyden v. Hastings, 17 


Pick, 200; Kincaid v. Howe, 10 Mass. 
203. 
Mo.—Peter Piper Tailoring Co. v. 
Dobbin, 195 Mo, A. 435, 192 SW 1044. 
N. Y.—Padgett Vv. "Lawrence, 10 
Paige 170, 40 AmD 232. 
Eng.—Lepiot v. Browne, 1 Salk. 7, 
91 Reprint 6. 
70. Del.—Bate vy. Burr, 4 Del. 130. 
Ga.—Manry vy. Shepperd, 57 Ga. 68. 
Ill.— Graves y. Colwell, 90 Ill. 612. 
Ind.—Brown v. Benight, 3 Blackf. 
39, 23 AmD 373. 
pkg aber nesia v. Howe, 10 Mass. 
Mich.—Dehn vy. Dehn, 170 Mich. 
407, 1836 NW 453, 455 [cit Cyc]. 
Mo.—Hunt vy, Searcy, 167 Mo, 158, 
67 SW 206. 


Sy aa H.—State wv: Vittum, 9) N.» 
N. Y.—Padgett v. Lawrence, 10 


Paige 170, 40 AmD 232. 
N. C.—Stevens v. West, 51.N. C. 49. 


Or.—Bolster v, Lambert, CT FOr. 
134, 185 .P 325. 

Wyo.—Harris v. State, 23 Wyo. 
487, 153 P 881, 885, AnnCas1917A 


1201 [eit Cyc}. 

Eng.—Stebbing vy. Spicer, 8 C. B. 
827, 65 ECL 827,.1387 Reprint 733; 
Young v. Young, 1 Dowl. P. Ca Nu 8S: 
865; Jarmain v. Hooper, 6 M. & G. 
827, 46 ECL 827, 134 Reprint 1126; 
Singleton v. Johnson, 9 M. & W. 67, 
152 Reprint 30; Lepiot v. Browne, 1 
Salk. 7, 91 Reprint 6; Sweeting v. 
Fowler, 1 Stark. 106, 2 ECL 49. 

[a] "Rule applied.—(1) Where a 
father and son of the same name re- 
side in the same town, the omission 
of “Junior” in a writ against the son 
is cause for abatement. Zuill v. 
Bradley, Quincy (Mass.) 6. (2) Ina 
suit pending against H. B. Jr., the 
court refused to allow the reading 
of an affidavit entitled against H. B. 
Babineau vy. Babineau, 30 N. B. 18. 

71. Stevens vy. West, BL IN! Ci4gis 
Harris v. State, 23 Wyo. 487, 153 P 
881, 885, AnnCasl917A 1201 [cit 
Cyc]; Rex vy. Bailey, 7 1G. & P./ 264, 
82 ECL 604. 

72. Ala.—Maxwell v. State, 11 
Ala, A. 63, 65 S732. 

Del.— Bate v. Burr, 4 Del. 130, 

Me.—State v. Grant, 22 Me. UALS 

Mass.—Simpson v. Dix, 131 Mass. 
179; Kincaia v. Howe, 10 "Mass. 203. 

N. H.—State v. Weare, 38 N. H. 


314, 

N. Y.—Padgett v. Lawrence, 10 
Paige 170, 40 AmD 232. 

Or.—Bolster vy. Lambert, 67 Or. 
134.7 135 oP  325¢ 

Wyo.—Harris v. State, 23 Wyo, 
487, +83 P 881, AnnCasi9i7A 1201. 

Hng.—Rex v. Peace, 3 B. & Ald. 
579, 5 ECL 334, 106 Reprint 773; 
Stebbing Vv. Spicer, 8 CB eS 8276 


65. ECL 827, 137 Reprint Caa3 Hodg- 
son’s Case, 1 Lew. C. C. 236, 168 Re- 
print 1025; Jarmain v, Hooper, 6 
M. & G. 827, 46 BCL 827, 134 Reprint 
1126; Lepiot v. Browne, 1 Salk. 7, 91 
Reprint 6; Sweeting V. Fowler, 1 
Stark. 106, 2 ECL 49; Jones v. New- 
man, W. Bl 60, 96 Reprint 32, 

[a] If there is a devise to A. B. 
and the devisor did not know the 
father of the same name, or if one 
deals with the son, knowing nothing 
of his father, this is sufficient evi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tween two names is in such an addition to one of 
them, the question of identity is one of fact rather 
than of law,’* but they are generally presumed to 
refer to the same person until the contrary is 
alleged and proved;** however, in a conveyance in 
which the grantee bears the same name as the 
grantor, with the addition of the designation ‘‘Jr.,’’ 
it has been held that it would be presumed that the 
conveyance was from father to son.7é 

[§ 9] D. Initials and Single Letters. 
name may consist simply of a letter or letters, 
whether vowel or consonant,” and, where a surname 


dence -that the son was intended. 
Lepiot v. Browne, 1 Salk. 7, 91 Re- 
print 6. 

. 78.° State v, Cafiero, 112 La, 453, 
86 S 492; Allen vy. Ogden, L2H Vib5095 
Compare Boyden vy. Hastings, 17 
Pick. (Mass.) 200 (where the court 
refused to presume identity, in the 
absence of any averment to that ef- 
fect). 

74, 1%11—Guignon v. Union Trust 
Co., 156 Ill. 135, 40 NE 556, 47 AmSR 
186. 

Ky.—Johnson vy. Ellison, 4 T. B. 
Mon. 526, 16 AmD 163. 

La.—State v. Cafiero, 112 La. 453, 
36 S 492. 

N. Y.—Peo. v. Collins, 7 Johns. 549. 

Vt.—Allen v. Ogden, 12 Vt. 9. 

Wash.—State v. Whatcom County 
Super. Ct., 122 Wash. 255, 210° P 
380, 381 [quot Cyc]. 

[a] But upon a plea of nul tiel 
record (1) in an action upon a judg- 
ment against A B, a record of a 
judgment against ‘AB Jr. will not 
support the issue. DeKentland v. 
Somers, 2 Root (Conn.) 437. (2) 
A declaration setting forth a judg- 
ment in favor of A B is not sup- 
ported by producing the record of a 
judgment in favor of A B Jr., with- 
out any averment that the two names 
belonged to the same party; for 
while “Jr.” is no part of the name, 
it is used to distinguish between per- 
sons, Boyden v. Hastings, 17 Pick. 
(Mass.) 200. 

[b] Presumed different persons.— 
Where a trust deed described the 
trustee as “L. T. Jr.,” and the cer- 
tificate of acknowledgment began “I, 
Ee Deir. pub was= signed) "Ths 
N. P.,” it was’ held to be inferred 
that the trustee and the notary were 
-different persons, especially since 
other signatures of the trustee were 
in evidence, in all of which he signed 
himself “L. ‘T. Jr.’”’ Corey v. Moore, 
$6: Va. 2i ll “SH £4. 

75. Tll.—-Guignon v. Union Trust 
-Co., 156 Ill. 185, 40 NE 556, 47 AmSR 
186; Graves v. Colwell, 90 Ill. 612. 

Ky.—Johnson v. Ellison, IW. Mg 8 
Mon. 526, 16 AmD 1638. 

La.—State y. Cafiero, 112 La. 453, 
86 S 492. 

Me.—State v. Grant, 22 Me. 171. 

N. H.—State v. Weare, 38 N. H. 
314. 

N. Y.—Peo. v. Collins, 7 Johns, 549. 

Vt.—Prentiss v. Blake, 34 Vt. 460. 

Wash.—State v. Whatcom County 
Super. Ct., 122 Wash, 255, 210 P 
380, 381 [quot Cyc]. 

Eng.—Lepiot v. Browne, 1 Salk. 7, 
91 Reprint 6. 

76. Cross v. Martin, 46 Vt. 14. 

77. Ark.—State v. Webster, 
Ark. 166. 

Conn.—Tweedy v. Jarvis, 27 Conn. 
42. 

Til.— Peo. yv. Reilly, 257 Ill. 538, 
101 NE 54, AnnCasi914A 1112 [aff 
175 Til. A. 45]. 

Towa.—Riley v. Litchfield, 168 Iowa 
187, 150 NW 81, AnnCas1917B 172; 
Loser v. Plainfield Sav. Bank, 149 
Iowa 672, 128 NW 1101, 31 LRANS 
1112. 

Kan.—State v. Dunn, 118 Kan. 184, 
235 P 132. : f 

Me.-—State v. Wasilenskis, 114 Me. 
91, 95 A 415; State v. Cameron, 86 
Me, 196, 29 A 984, 
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A given 


Mich.—Hinkle y. Collins, 113 Mich. 
105, 71 NW 481; Fewlass v. Abbott, 
28 Mich. 270. 

Mo.—Brown v. Peak, 177 SW 645, 
646 [cit Cyc]. 

Nebr.—Stratton v. McDermott, 89 
pan 622, 181 NW. 949, AnnCas1912C 

6. 

N. J.—Schaffer v. Levenson Wreck- 
ing Co., 82 N. J. L. 61, 81 A 434. 

N. Y.—Gottlieb v. Alton Grain Co., 
87 App. Div. 380, 84 NYS 413 [aff 
181. N. Y. 5638, 74 NE 1117]; Farm- 
ers’ Nat. Bank v. Williams, 9 NYCiv 
Proc 212. But see Frank v. Levie, 
28 N. Y. Super. 599 (where it was 
said that the law does not recognize 
a single letter aS a name). 

Pa.—In re Jones, 27 Pa. 336. 

S. C.—Wilthaus v. Ludecus, 39 S. 
C. L. 326; Charleston vy. King, 15 S 
C. L. 487. 

W. Va.—Handley v. Ludington, 4 
W. Va. 53. 

Wyo.—Perkins vy. McDowell, 3 Wyo. 
o28,020 er TA, 

Eng.—Reg. v. Dale, LEsQI 3B. 645 
79 ECL 64, 117 Reprint 1206, 5 Eng 
L&Eq 360. 

[a] Vowel or consonant.—(1) It 
was formerly held that only a vowel 
could be a christian name, since a 
consonant needs the addition of 
vowel sounds before it can be pro- 
nounced, and therefore cannot stand 
alone. Kinnersley v. Knott, 7 C. B. 
980, 62 ECL 980, 137 Reprint 388; 
Lomax v. Landells, 6 C. B. 577, 60 
ECL 577, 136 Reprint 1374. To same 
effect Nash v. Collier, 5 Dowl. & L. 
341. (2) But the distinction has been 
abolished by later cases. Tweedy v. 
Jarvis, 27 Conn. 42; Reg. v. Dale, 
15 Jur. 657, 5 EngL&Eq 360. 

78. U. S.—Breedlove v. Nicolet, 7 
Pet. 413, 8 L. ed. 731. 

Colo.—Taylor v. Insley, 7 Colo, A. 
175, 42 P 1046. 

Ill.—Peo, v. Reilly, 257 Ill. 538, 540, 
101 NE 54, AnnCas1914A 1112 [cit 
Cyc]. But see Claflin v. Chicago, 
178 Ill. 549, 53 NE 339 (holding that 
such an initial is not to be regarded 
as a name but as an abbreviation of 
the given name), 

Iowa.—Riley v. Litchfield, 168 Iowa 
187, 150 NW 81, AnnCas1917B_ 172. 


But see Loser v. Plainfield Sav. Bank, 


149 Iowa 672, 128 NW +1101, 31 
LRANS 1112 (holding that, while it 
is not impossible that a name should 
consist of a single letter instead of a 
word, such instances are extremely 
rare, and such letter is usually the 
first or initial letter of qa name not 
fully expressed). 

Me.—State v. Cameron, 86 Me. 196, 
29 A 984. 

Mich.—Hinkle v. Collins, 113 Mich. 
105, 71 NW 481; Fewlass v. Abbott, 
28 Mich. 270, 

Nebr.—Butler vy. Farmland Mortg., 
etc., Co., 92 Nebr, 659, 138 NW 1129; 
Stratton v. McDermott, 89 Nebr. 622, 
131 NW 949, AnnCas1912C 616; Ger- 
man Ins. Co. v. Frederick, 57 Nebr. 
5388, 77 NW 1106; Scarborough v. My- 
rick, 47 Nebr. 794, 66 NW 867. But 
see Patrick v. Norfolk Lumber Co., 
81 Nebr. 267, 115 NW 780 (holding 
that, in the absence of a pleading to 
that effect, it can hardly be said that 
single letters are the complete name 
of the party plaintiff, although such 
is possible). 
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is preceded by single letters, there is no presumption 
that they are merely initials, rather than the full 
given name of the person designated.78 ; 

Initials. According to some authorities, initials 
cannot generally be used for the given names of: 
parties to actions,’® except where the action is upon 

a written instrument signed by, or made to, the 
party by such initials.8° 
ever, instead of a given name, before a surname, 
is a common practice, and has come to be recog- 
nized as a sufficient statement of the person’s name 
for most purposes ;*+ when so used it is necessary 


The use of initials, how- 


N. C.—State v. Brite, 73 N. C. 26. 

S. C.—Woodberry v. Dye, 44 S. C. 
L. 31; Wilthaus v. Ludecus, 39: S.C: 
a Fy 326; Charleston y. King, 16¥S.°C: 


L. pte 

S. D.—Andrews v. Wynn, 4 S,. D. 
49, 54 NW 1047. 

Wyo. —Perkins v. McDowell, 3 Wyo. 
328, 23 P71; 

79. U. S.—Monroe Cattle Co. v. 
Becker, 147 U. S. 47, 18 SCt 217, 37 
L. ed. 72. 

Ind.—Gunn y. Haworth, 159 Ind. 
419, 64 NE 911. 

Mont.—Wiebbold Vv. 
Mont. .609. 

Nebr.—Small vy. Sandall, 
318, 67 NW 156. 

N. J.—Schaffer vy. Levenson Wreck- 
ing! 'Co.,. 82 Ne Sis 61, vel Agar 
Dittmar Powder Mfg. Co. v. Leon, 
42 N. J. L. 540; Elberson v. Rich- 
ards, 42 N. J. L. 69; Seely v. Schenck, 
20N. Sia. OU 

Okl.—McColgan vy. Terr., 5 Okl. 567, 
49 P 1018. 

Sia C.—Norris v..Graves, 35 S. C. L. 

W. Va.—Slingluff v. Gainer, 49 W. 
Wai7,) 3% SHG 

[a] Objection is waived by an- 
Swering to a complaint in which 
plaintiff is named by the initials of 
his given name, under a statute mak- 
ing the pleading demurrable under 
such circumstances. Boyd y. Plat- 
ner, 5 Mont. 226, 2 P 346; Nichols v. 
Dobbins, 2 Mont. 540. To same effect 
cae v. Peed, 109 Ind. 71, 9 NE 


[b] Proper remedy.—The practice 
of designating the parties by the ini- 
tials of their given names, while 
irregular, is no ground for the dis- 
missal of the complaint.or a reversal 
of the judgment, and the proper 
remedy in such case is by a motion 
to require the complaint to be 
amended or corrected. Kenyon vy. 
Semon, 43 Minn. 180, 45 NW 10. 

Common-law rule requiring state- 
ment of given name in full see supra 


§ 4. 

Schaffer v. Levenson Wreck- 
Iniey Coy) S20INw) day Dae nOdl Rie eAY ede = 
Elberson v. Richards, 42 NaN Fee 69; 
Norris v. Graves; 35 S. C. Li 32. 

81. U. S.—McMullen v. Zabawski, 
283 Fed. 552; Cox v. Durham, 128 
Fed. 870, 683 CCA 338. Compare Mon- 
roe Cattle Co. Vv, Becker) 147 (USS 4a, 
13 SCt 217, 37 L. ed. 72 (holding that 
the use of initials in a pleading is 
not proper, but refusing to consider 
the point where no question was 
raised in the trial court). 

Ala.—Opp First. Nat. Bank v. Ha- 
coda Mercantile Co., 169 Ala. 476, 53 S 
802, 32 LRANS 248, AnnCas1912B 
599; Hall v. State, 130 Ala. 45, 30 S 
ata Veasey v. Brigman, 93 Ala, 548, 
9 S 728, 13°LRA 541. 

‘Ariz.—-Olney Vv. 13 

165 Ark. 


336, 114 P 559. 
State v. Seely, 30 


Hermann, 2 


48. Nebr. 


Bishop, Ariz. 
Ark.—Wilson v. Danley, 
565, 265 SW 358; 
Ark. 162. 
Cal.—Peo. v. Dick, 37 Cal. 277. 
Colo.—McCracken v. Citizens’ Nat. 
Bank, 80 Colo. 164, 249 P 652. 
Ga.—Haves v. State, 113 Ga. 749, 
39 SE 318; Wiggins v. State, 80 Ga. 
468, 5 SE 503; Minor v. State, 63 
Ga. 318; Minchew vy. Mahunta Lum- 
ber Co., 5 Ga. A. 154, 62 SE 716. 
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that both or all initials, if more than one, be cor- 
It has been held that a deed in the 
body of which the grantor is named by his full 
given and surname is not defective because signed 
by him by his surname and the initials of his given 
name;** nor is a deposition, taken under a commis- 
sion referring to the witness by his initials, to be 
suppressed because signed by him in his full name ;** 
and in general whatever defect may result from the 
use of initials is cured by the presence and identifi- 
cation of the party as the one designated.*® 
indorsement by the initials of a given name, how- 


rectly given.®? 


ever, of a promissory note made 


Tll.— Illinois Cent. R. Co. v. Hasen- 
winkle, 232 IN. 224, 83 NE 815, 15 
LRANS 129; Claflin v. Chicago, 178 
Ih. 649, 53 NE 339; Peo. v. Lingle, 
165 Ill. 65, 46 NE 10; Lee v. Men- 
del. 40 Ill. 359. 

Ind.—State v. Beck, 81 Ind. 500. 

Towa.—Woods v. Hollowell, 214 
NW 675; Loser v. Plainfield Sav. 
Bank, 149 Iowa 672, 128 NW 1101, 31 
LRANS 2412; State v. Van Auken, 
98 Iowa 674, 68 NW 454; Paxton v. 
Ross, 89 Iowa 661, 57 NW 428; Stod- 
dard vy. Sloan, 65 Iowa 680, 32 NW 
924; Byington v. Moore, 62 lowa 470, 
17 NW 644. 

' Kan.—State v. Appleton, 70 Kan. 
217, 78 P 445; Ferguson v. Smith, 
10 Kan. 396. 

La.—State v. Prince, 42 La. Ann. 
817, 8 S 591; State v. Vanderlip, 4 
La. Ann. 444, 

Me.—State v. Libby, 103 Me, 147, 
er ham 631; State v. Taggart, 38 Me. 
298. 
ote ee v. Roberts, 52 Md. 


Mass.—Carleton v. Rugg, 149 Mass. 
550, 22 NE 55, 14 AmSR 446, 5 LRA 
193; Com. v. Gleason, 110 Mass. 66; 
Webber v. Davis, 5 Allen 393. But 
compare Volpe v. Sensatini, 249 Mass. 
132, 144 NE 104; Fairbanks v. Beard, 
247 Mass. 8, 141 NE 590, 30 ALR 698 
(both holding that initials are not a 
name, such that a judge may indicate 
an order of court by signing his 
initials instead of writing his 
name). 

Mich.—Stever v. Brown, 119 Mich. 
196, 77 NW 704. 

Mo.—Ward v. Morton, 294 Mo. 408, 
242 SW 966, 970 [quot Cyc]; State 
v. Kelley, 191 Mo. 680, 90 SW. 8384; 
Mosely v. Reily, 126 Mo, 124, 28 SW 
895, 26 LRA 721 [overr Skelton v. 
Sackett, 91 Mo. 377, 3 SW 874]; Birch 
v. Rogers, 3 Mo. 227. 

Nebr.—Griffith v. Bonawitz, 73 
Nebr. 622, 103 NW 327; Oakley v. 
Pegler, 30 Nebr. 628, 46 NW 920. 

N. M.—Pearce v. Albright, 12 N. M. 
202, 6 FP 286. 

N. Y.—Gottlieb v. Alton Grain Co., 
87. App. Div. 380, 84 NYS 413 [aft 
181. Np Ye 563,674: NE, 1117];, Beo,.v. 
Ferguson, 8 Cow. 102. See also 
Palmer y. Stephens, 1 Den. 471 (hold- 
ing that a person executing an in- 
strument by writing only his initials 
thereon binds himself as fully as by 
writing his name in full). 

Oh.—Sanders v. State, 1 Oh, A. 306, 
20..Oh.,. Cir. Ct. N, S895, 34.Oh. Cir, 
Ct. 226; Geiger v. State, 2 Oh. Cir, Ct. 
N.S: 174,,25 Oh. Cir. Ct. 742. 

Pa.—In re Jones, 27 Pa. 336. 

S. C.—Kinloch v. Carsten, 39 S. C. 


L. 330; State v. Anderson, 37 S. C. 
L172, 

Tex.—Cummings v: Rice, 9 Tex. 
527; Cunningham v. Buel, (Civ. A.) 
287 SW 683. 

Eng.—Reg. v. Avery, 18 Q. B, 578, 


83 ECL 576, 118 Reprint 218; Reg. v. 
Hartlepool, 145 Jur. 1158. 

[a] Words indicated by single let- 
ters are only less adapted to the pur- 
poses of names than words indicated 
by several letters. Griffith v. Bona- 
witz, 73 Nebr. 622, 103 NW 327. 

[b] “Christian and surname” may 


NAMES 


and indorser.*¢ 


The 


payable to one 


consist in the surnaje in full and 
the initials of the christian name. 
Stratton. v. Foster, 11 Me. 467; Clark 
v. Paine, 11 Pick. (Mass.) 66. 

[c] “Full names” (1) does not 
necessarily imply that the christian 
or given names must be spelled out 
in full in every case. Gearing v. 
Carroll, 151 Pa. 79, 24 A 1045; Laflin, 
etc., Co, Vv. Steytler, 146 Pa. 434, 23 
A 215, 14 LRA 690. (2) But Rev. 
St. § 3888, requiring the title of a 
cause, contained in the complaint, to 
specify the names of the parties, 
means the full names, and not merely 
the initials of the given names. 
Cooper vy. Griffin, 13 Ind. A. 212, 40 
NE 710; Bascom v. Toner, 5 Ind, A. 
229, 31 NE 856. (8) A petition for 
the establishment of a highway, 
which must set out the names of the 
owners of lands which will be af- 
fected by the construction thereof, 
is insufficient, which sets out only 
the initials of the given names of 
such owners. Vawter v. Gilliland, 
55 Ind. 278. Compare Morey v. 
Brown, 42 N. H. 373 (holding that a 
statute, exempting persons from lia- 
bility for killing dogs unless the dog 
wore a collar bearing the name of 
the owner, was not complied with by 
a collar bearing the initials of the 
owner’s name, there being no evi- 
dence that the owner was known by 
such initials alone), 

{d]. Judgment in initial letters as 
constructive notice.—The record of a 
judgment rendered against John W. 
H., by the initials only of his given 
name, as “J. W. ” is constructive 
notice as against subsequent pur- 
chasers. Pinney v. Russell, 52 Minn. 
443, 54 NW 484. 

[e]| Proof of identity may be re- 
quired, upon timely objection, where 
a conveyance sets out the grantee’s 
given name in full,and thereafter he 
conveys the property using only his 
initials. Bacon vy. Feigel, 80 Fla. 566, 
86 S 424. ‘ 

[f] Presumption.— A letter pre- 
ceding a surname is presumed to be 
an initial and not an abbreviation of 
a title, unless proved to be the latter, 
Burford v. McCue, 53 Pa. 427. 

Use of initials in signature see Sig- 
natures [384 Cye 451]. 

82. Ala.—Opp First Nat. Bank v, 
Hacoda Mercantile Co., 169 Ala. 476, 
53 S 802, 32 LRANS 2438, AnnCas 
1912B 599. 

Minn.—State v. Higgins, 60 Minn. 
1, 61 NW 816, 51 AmSR 490, 27 LRA 
74. Compare Massillon, Engine, etc., 
Co. v. Holdridge, 68 Minn. 393, 71 NW 
399 (holding that “S. Holdridge” and 
“C,. S. Holdridge” were not the same 
name), 

Mo.—King v. Clark, 7 Mo. 269. 

Tex.—English v. State, 30 Tex, A. 
470, 18 SW. 94. 

Wash. — Car ney .v.,, Bigham, 61 
Wash. 452, 99 P 21, 19 LRANS 905. 

Materiality of mistake in middle 
initial generally see supra § 6. 

83. Skillman vy. Clardy, 256 Mo. 
297, 165 SW 1050; Woodward v. Mc- 
Collum, 16 N. D. 42, 111 NW 628. 

84. Walters v. Rock, 18 N. D. 45, 


115 NW. 511. 
85. Skillman vy. Clardy, 256 Mo. 


Constructive service of process or notice. 
generally held that it is not sufficient to designate 
one to whom process or notice is directed by the 
initials of his given name, where service is con- 
structive and he does not appear,’” except where an 

estoppel exists,8& as where title to land in con- 
troversy was taken or a mortgage of it made by 
defendant in the initials of his given name,°®® or 
the instrument sued on was signed by him by such 
initials;°° or where such initials have been com- 
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by his full name, is not a ‘sufficient indorsement 
in the absence of evidence of identity of payee 


It is 


297, 165 SW 1050, 

86. Vickery v. 
245, 69 NW 193. 
Notes § 531 text and note 21. 

87. Newton v. Olson - Schmidt 
Constr. Co., (Mo.) 248 SW 929; Brown 
vy. Peak, (Mo.) 177 SW 645; Steven- 
son v. Brown, 264 Mo, 182, 174 SW 
414; Woodruff v. Bunker-Culler Lum- 
ber Co., 242 Mo. 381, 146 SW 1162; 
Ohlmann y. Clarkson Saw Mill Co., 
222 Mo, 62, 120 SW 1155, 1383 AmSR 
506, 28 LRANS 432; Proctor v. Nance, 
220 Mo, 104, 119 SW 409, 132 AmSR 
555; Vincent v. Means, 184 Mo. 327, 
82 SW 96; Martin v. Barron, 37 ke 
301; Riffle y. Ozard Land, etc. 

93 Mo, A. 41 [overr Mosely v. Relly” 
126 Mo. 124, 28 SW 895, 26 LRA 721]; 
Stratton v. McDermott, 89 Nebr, 622, 
131 NW 949, AnnCasi912C 616; Mc- 
Namara v. Gunderson, 89 Nebr. 112, 
121 NW. 183; McCabe v. Equitable 
Land Co., 88 Nebr. 453, 129 NW 1018; 
Butler v. Smith, 84 Nebr. 78, 120 NW 
1106, 28 LRANS 436; Herbage vy. Mc- 
Kee, 82 Nebr. 354, 117 NW 706; Gil- 
lian v. McDowall, 66 Nebr. 814, 92 
NW 991; Enewold v. Olsen, 39 Nebr. 
59, 57. NW. 765, 42 AmSR 557, 22 
LRA 573; Buchanan v. Edmisten, 1 
Nebr. (Unoff.) 436, 95 NW 620; Hodg- 
a v. .Boswell, 63.Or. 589, 127 BP 

88. Brown v, Peak, (Mo.) 177 SW 
645; Proctor v. Nance, 220 Mo. 104, 
119 SW 409, 182 AmSR 555. And see 
cases infra this section. Compare 
Elberson v. Richards, 42 N. J. L. 69% 
(holding that initials are not a name, 
and cannot be used for the given 
names of parties to actions, except in 
cases where parties are described by 
initial letters in bills of exchange, 
promissory notes, or other written 
instruments). 

89. Ohlmann v. Clarkson Saw Mill 
Co., 222 Mo. 62, 120 SW 1155, 133 
AmSR 506, 28 LRANS 432; Turner v. 
Gregory, 151 Mo., 100, 52 SW 234; 
Elting v. Gould, 96 Mo. 5385, 9 SW 
922; Lear v. Fickweiler, 92 Nebr. 621, 
138 NW 1130; Butler v. Farmland 
Mortg., etce., Co., 92 Nebr. 659, 138 
NW 1129; Clark vy. Hannafeldt, oy 
Nebr. 504, 136 NW 558; Stratton v. 
McDermott, 89 Nebr. 622, 131 NW 
949, AnnCas1912C 616. See Emery 
ve Kipp; 064 Caln;83)) 97-P iT sto 
AmSR 141, 19 LRANS 983, 16 AnnCas 
792 (holding that one M. L. M. who 
took title as “L. M,.”’ and afterward 
married E. was properly served as 

“L. M.”’); Blinn v. Chessman, 49 
Minn. 140, 51 NW 666, 32 AmSR 536 
(where it was held that one Chess- 
man- who took title to real estate by 
the name of ‘Cheeseman’ was prop- 
erly suable upon service by publica- 
tion in the latter name). 

[a] Facts not constituting estop- 
pel.— The fact that one who took title 
to land as “William M. W.” later 
mortgaged it as ‘Wm. M. W.” does 
not justify naming him in a pub- 
lished notice of tax sale as “W. M. 
W.,” “Wm.” being only an abbrevia- 
tion for William. Woodruff v. Bun- 
ker-Culler Lumber Co., 242 Mo. 381, 
146 eM 1162. 

30, rat pea bk v. Chatterton, 51 Fed. 
614, 2 (9) 


Burton, 6 35N, 7D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Compare Bills and, 


\ 


53 NE 339; 


. oe Ct. 226; State Bank, etc. 
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monly used by the individual in the transaction of 
his business affairs, and he is commonly designated 
thereby ;°+ or where the initials were used in pro- 
curing a marriage license, and a divorcee action is 
brought against defendant on publication of notice 


oe him by such initials.°? 
[§ 10] E. Abbreviations. 


A name may be repre- 


NAMES 


of surnames.?® 
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sented by an abbreviation, consisting of a letter 
or letters used for the name.°* 
be taken of the ordinary and commonly used ab- 
breviations of given names,®* and in certain cases 
also of the abbreviations of surnames and parts 
In the case of less common abbrevi- 
ations, the question is one for the jury.*® 


Judicial notice will 


III. DERIVATIVES AND CORRUPTIONS 


[§ 11] Where two names have the same original 
derivation, or where one of such names is a con- 
traction or corruption of the other name, and in 


91. Daniels v. Taylor, 13 Oh. Cir. 
PRS os oe One Olr. Chagos 

$2. McDermott v. Gray, 198 Mo. 
266, 95 SW 481. 

Claflin v. Chicago, 178 Ill. 549, 
Lee v. Mendel, 40 Ill. 
359; State Vv. Priest, 215 Mo. 1, 114 
sw 949; Peo. v. Ferguson, 8 ‘Cow. 
CNS WY.) 102; and cases infra this sec- 
tion. But see Ericsson Tel. Mfg. Co. 
v. Elk Lake Tel., etc., Co., 3 OntWN 
1309, 22 OntWR 161, 4 DomLR 576 
(where it was held that, under a con- 
ditional sales statute requiring the 
name of the manufacturer, bailor, 
or vendor of an article conditionally 
sold to be given thereon or attached 
thereto, the name of Ericsson Tele- 
‘phone Manufacturing Company is not 
sufficiently stated by attaching to an 
article sold a plate stamped “Erics- 
son Tel. Mfg. Co.” 

[a]. “While a letter of the alpha- 
bet does not constitute a name, yet 
the initial letter of the christian name 
is so commonly used that it is to be 
regarded, not as the name of some 
other person, but as an abbreviation 
of the christian name.’ Illinois Cent. 
R. Co. v. Hasenwinkle, 232 Ill. 224, 
228, 838 NE 815, 15 LRANS 129; Claflin 
oe ate 178, Ill. 549, 553, 53 NE 

Abbreviations in signature 
Signatures [386 Cyc 451]. 

94. Johnson v. State, 51 Fla. 44, 
40 S 678; Fenton vy. Perkins, 3 Mo. 
23; Sanders v. State,.1 Oh. A. 306, 
20 Ob Cir, Cb. Nj 8.4 3 95} 1842 3Ohi 
Coss Va 

oO. Horn & Bros., Inc., (Tex. Civ. 
A.) 295 SW 698, 700 [cit Cyc]; and 
cases infra this note. 

[a] Rule applied.—(1) Alex. for 
Alexander. Kemp v. McCormick, 1 
Mont. 420; Patterson v. State, 63 Tex. 
Cr. 297, 140 SW 1128. (2) August for 
Augustus. Johnson vy. State, 51 Fla. 
44, 40 S 678. (8) Barney for Bar- 
nabas. McGregor v. Balch, 17 Vt. 
562. (4) Bob for Robert. Ross v. 
Berry, 17 N. M. 48, 124 P 342. (5) 
Christ. or Christy for Christopher. 
Weaver v. McElbenon, 13 Mo. 89. 6) 
Dan for Daniel. Sparks v. Sparks, 
51 Kan. 195, 82 P 892.. (7) Ed. for 
Edwin. State Bank, ete., Co. v. W. 
©. Horn & Bros., Inc., (Tex. Civ. A.) 
295 SW 698. (8) Bliza for Bliza- 
beth. Goodell v. Hall, 112 Ga. 435, 
3% SH 725... (9) Ellen for Eleanor, 
Exedine v. Morris, 8 Mo. A. 383. (10) 
Geo. for George. Peo. v. Ferguson, 
8 Cow. (N. Y.) 102. Compare Wil- 
son v. Shannon, 6 Ark. 196 (where 
Geo. for George was held to be a 
misnomer and not to be considered 
as one and the same name). (11) 
Hen. for Henry. Peo. v. Ferguson, 
supra. (12) Jas. for James. Stephen 
v. State, 11 Ga. 225; Peo. v. Tisdale, 
1 Dougl. (Mich.) 59. (13) Jno. for 
John. McDonald v. State, 55 Fla. 
134, 46 S 176; Kemp v. McCormick, 
1° Mont. 420. (14) Jos. for Joseph. 
Feld v. Loftis, 240 Ill. 105, 88 NE 
281; State v. Whiteneck, 176 Ind. 
‘404, 96 NE 156, 158 [cit Cyc]: (15) 
Matt. for Matthew. Chandler v. 
Robinett, 21 Cal. A. 333, 131° P 891. 
1(16) Rich. for Richard. State v. 
Dodson, 16 S. C. 4538. (17) Susan 
‘for Susanna. Trimble v. State, 
Blackf. (Ind.) 435. (18) Th. or Thos. 
for Thomas. Studstill v. State, 7 Ga. 


see 


2; Ogden v. Gibbons, 5 N. J. L. 612. 
(19) Wm. for William. Linn v. 
Buckingham, 2 Ill, 451; Woodruff v. 
Bunker-Culler Lumber Co., 242 Mo. 
381, 146 SW 1162. 

{b] Not considered abbreviations. 
—(1) Judicial. notice will not be 
taken that “EH.” is an abbreviation 
for Edward. Andrews v. Wynn, 4 
S. D. 40, 54 NW 1047. (2) “Nat. 
Locke” is not an abbreviation for 
James N. Locke, nor is “James -N. 
Locke” for Nat. Locke (Peo. v. Ham- 
ilton County, 75 App. Div. 110, 77 
NYS 620), (3) nor will it be pre- 
sumed that F. is an abbreviation of 
Frank (McCracken y. Citizens’ Nat. 
Bank, 80 Colo. 164, 249 P 652), (4) 
nor Bart. of Batholomew (Curtis v. 
Marrs, 29 Ill. 508; Rives v. Marrs, 
25 Ill. 315), (5) nor Bert of Bertha 
(White v. State, 7 Ala. A. 69, 61 S 


463), (6) nor Mike of Michael (Ohl- 
mann v. Clarkson Saw Mill Co., 222 
Mo. 62, 120 SW 1155, 133 AmSR 


5u6, 28 LRANS 432). 

[ec] Abbreviation of name of rail- 
road.—(1) It is habitual to designate 
railroads by initials or some short 
name, and the court will take notice 
that the letters “O. & M.” designate 
the Ohio & Mississippi railroad, and 
that the letters ‘‘B. & O.” designate 
the Baltimore & Ohio railroad. Bal- 
timore, ete., R. Co. v. Higgins, 69 Ill. 
A, 412. (2) The abbreviation “M. C. 
R. R.” is the recognized name of the 
Michigan Centra] railroad. Ripley v. 


Case, 78 Mich. 126, 48 NW 1097, 18 
AmSR 428, 
Judicial notice of abbreviations 


generally see Evidence § 1942. 

95. State v.: Kean, 10) N. H. 347, 
34 AmD 162; Sanders v. State, 1 Oh. 
A: 306; 20 °:Oh. Cir, Ct, NavS.i 895, 134 
Oh. Cir. Ct. 226. Compare Fenton 
v. Perkins, 3 Mo. 144 (holding that 
the courts can take judicial notice of 
the abbreviation of a given name, 
but quere as to the family name). 

[a] Rule applied.—'‘Mc”’ for the 
prefix “Mac.” .State v. Kean, 10 N: 
H. 347, 34 AmD 162. 

96. See Cutting v. Conklin, 28 I1l. 
506 (“Feb’y”’ for February). See 
also cases infra this note. 


[a] Held jury question.—(1) 
Bart. for Bartholomew. Curtis Vv: 
Marrs, 29 Ill. 508. (2) Jo. for Jos- 
eph. Com. v. O’Baldwin, 103 Mass, 
210. (3) Mord. for Mordecai, 
Thursby v. Myers, 57 Ga. 155. 

97. Gordon v. Holiday, 10 F,. Cas. 


No: 5,610, 1 Wash. C. C, 285; In re 
Jones, 27 Pa. 336; Imhoff v. Fleurer, 
2 Phila. (Pa.) 35; and cases infra this 
note. But see Owens vy. State, (Tex. 
Cr.) 20 SW 558 (stating the rule of 
the text, but adding that there should 
be some proof that the person was 
called by the name in question). 

[a] Names held to be the same.— 
(1) Alex. and Alexander. Patterson 
v.. State, 638 Tex.’ Cr. 297, 140 SW 
Li28.. 162), Arch,cand Archibald. Ru- 
pert v. Penner, 35 Nebr. 587, 538 NW 
598, 17 LRA 824. (3) Barney and 
Barnabas. McGregor v. Balch, 17 Vt. 
562. (4) Bella and Belle. Reid v. 
State, 168 Ala. 118, 53 S 254. (5) 
Bess, Bessie, Bettie, and Elizabeth. 
Thomas v. Desney, 57 Iowa 58, 10 
Nis Glos) Hie UR. ae @C 2 Cow: Smith, 
242 N. Y. 267, 151 NE 448, 45 ALR 
554. (6) Bill and William. Burley 


common usage they are considered one and the same, 
although differing in sound, the use of one name 
for the other is entirely immaterial.” 


v. Griffith, 8 Leigh (35 Va.) 442. 
(7) Bob and Robert. Alsup v. State, 
36° Tex, Cr. 535, ,'38. SW. 174..- (8) 
Charley or Charlie and Charles. 
Styles v. Scotland, 22 N. D. 469, 134 
NW 708; Carroll vy. State, 24 Okl. Cr. 
26,, 215 P 797. (9) Claude E. W. and 
Clody W. McdAuliff v. Hughes, 128 


App.,. Div. 355, 112 NYS, 486. , (10) 
Conavay and Conaway. Conaway v. 
Hays, 7 Blackf. (Ind.) 159. (11) 
Ellen and Eleanor. HExendine y. Mor- 
ris, 8 Mo. A. 383. (12) Isah and 
Isaiah. Ellis v. Merriman, 5 B. Mon, 
(Ky.) 296. (13) Jack and John, 
Walter v. State, 105 Ind. 589, 5 NE 
735. (14) Johnnie and John. Bon- 


ardo v. Peo., 182 Ill. 411, 55 NE 519, 
(15) Josier and Josiah. Schooler v. 
Ashurst, 3 A. K. Marsh. (Ky.) 492. 
(16) Dis. op. in Kate, Kittie, and 
Catherine. CoEr, Vo. Un Printing, 
ete. ASSOC Li, Ne, Youle dose Onan ee 
288. (17) Leon and Leonhard. Peo. 
v. Jacobson, 178 Ill. A. 318. (18) 
Lizia and Elizabeth. Wilson vy. Tur- 
ner,,..81, Ell. 4402. (19) Minner and 
Miner. Jackson v. Boneham, 15 
Johns. (N. Y.) 226. (20) Mollie and 
Mary. State v. Watson, 30 Kan. 281, 
1 P 770. (21) Rose and Rosa. Gal- 
liano v. Kilfoy, 94 Cal. 86, 29 P 416. 
(22) Sally, Sara, and Sarah. Thomas 
v, Desney, 57 Iowa 58, 10 NW. 815. 
(23) Sinclair and St. Clair. Rivard 
v. Gardner, 39 Ill. 125. (24) Tony 
and Anthony., Louisville Planing 
Mill Co. v. Liberty Blow Pipe Works, 
201 Ky. 724, 258 SW 304. (25) Willie 
and William, where the individual is 
a male person. Walling v. State, 13 
Ala. A. 253, 69 S236, 237 [quot Cyc]. 

[b] Names not. the same.—(1) 
Bill Nolan and Will Knowles. Tenn- 
essee Coal, etc., Co, v. George, 161 
Ala. 421, 49 S 681. (2) Emma and 


Emily. Burge v. Burge, 94 Mo. A. 
1b; 067 SW. 7033 (3) ‘Harry - and 
Henry. Gordon v. Holiday, 10 F. 
Cas.’: No. 5,610, 1 Wash; C.. C. 285. 


Garrison v. Peo., 21 Ill. 5385; Rex Vv. 
Roberts, Str. 1214, 93 Reprint 1136. 
(4) Helen and Ellen. Thomas vy. Des- 
ney, 57 Iowa 58, 10 NW 315. (5) 
Kitie and Katie or Catherine. Miller 
v. Medley, 236: Mo. 694, 189 SW 158. 
(6) Minnie and Wilhelmina or Mena, 
Grober v. Clements, 71 Ark. 565, 76 


Sw 555, 100 AmSR 91. (7) Mary 
and May, Kennedy v. Merriam, 70 
Ill. 228. 

{c] Rule applied.—A _ certificate 


signed ‘“‘T. J. S.”’ is a sufficient com- 
pliance by Anthony J. S. where a 
statute requiring persons doing busi- 
ness under an assumed name to file 
a certificate stating the real names 
of such persons, where it was shown 
that his name had been by custom 
abbreviated to ‘“‘Tony” or ‘“T. J. 8S.” 
and he was commonly so known, the 
purpose of the statute being to en- 
able persons dealing with others un- 
der assumed names to know or be 
able to ascertain the names of the 
persons with whom they were .deal- 
ing, and this purpose being fully sat- 
isfied by the certificate in question. 
Louisville -Planing Mill Co. v. Lib- 
erty Blow Pipe Works, 201 Ky. 724, 
258 SW 304. 

Abbreviations of names see supra 
§ 10. 

Nicknames and diminutives see su- 
pra § 1 text and note 6. 


g76: -[45.0. 31] 


Anglicization of foreign names. 


ness in the paraphrasing or rendering into English 
of names, foreign to that language is not required.®® 


NAMES 


Extreme strict- 


not otherwise. 


[§§ 11-12 


The English equivalent of. a foreign name may be 
used, where identity is admitted,®® but ordinarily 


Iv. ASSUMED AND FICTITIOUS NAMES? 


[§ 12] A. In General. 


98. Kaeo v. Ozaki, 21 Hawaii 633; 
Republic v. Oishi, 9 Hawaii 641. 

99. Alexander v. Com., 105 Pa. 
1; Cerda v. State, 38 Tex. Cr. 458, 26 
SW 992. : 

1. Becker v. German Mut. F, Ins. 
Co., 68 Tll. 412 (it is a variance to 
designate defendant as “William _B.” 
in a suit on a note signed by Wil- 
helm B., in the absence of averment 
and proof of identity). 

2. Fictitious name: F 
In criminal prosecution see Criminal 

Law § 507. 

In pleading where party or name un- 

known see Pleading [31 Cyc 98]. 

3. Pollard v. Fidelity F. Ins. Co., 
1S. D. 570, 47 NW 1060. 

{a] “We have nowhere found a 
legal definition of what constitutes a 
‘fictitious or assumed name.’ We 
apprehend that not every change in 
one or more of a person’s Christian 
names, either in the spelling, the ar- 
rangement, or even substituting one 
Christian name for another, makes 
the new name a ‘fictitious or assumed 
name,’ but that the fact must depend 
upon the substance and _ circum- 
stances of the change, how long the 
new name has been used, and pos- 
sibly the purpose of the change, and 
that, in general, whether the new 
name is really a fictitious or as- 
sumed name, is a question of fact.” 
Pollard v. Fidelity Fe Ins. Co., 1 S. 
D. 570, 574, 47 NW 1060. 

Under restrictive statute see 
fra § 13. : 

4 WW. Si—Haas v. Leo Feist, Inc., 
234 Fed. 105. 

Ala.—Ingram v. Watson, 211 Ala. 
410, 100 S 557, 559 [quot Cyc]; Mil- 
bra v. Sloss-Sheffield Steel, etc., Co., 
182 Ala. 622, 62 S 176, 46 LRANS 
274; Manistee Mill Co. vy. Hobdy, 165 
Ala. 411, 416, 51 S 871, 138 AmSR 
73 [quot Cyc]; Carlisle v. People’s 
Bank, 122 Ala. 446, 26 S 115. 

Cal.—Hurt v. Haering, 190 Cal. 198, 
211 P 228; Emery v. Kipp, 154 Cal. 
Ror ao ge uate. 20 PsA mS oe 1 ee itd 
LRANS 983, 16 AnnCas 792; Willey 
vy. Crocker-Woolworth Nat. Bank, 141 
Cal. 508, 75 P 106; California Pack- 
ing Corp. v. Kandarian, 62 Cal. A. 
729, 217 P 805; U. S. Farm Land Co. 
v. Bennett, 55 Cal. A. 299, 203 P 794. 

.Colo.—White vy. Hartman, 26 Colo. 
ASAT, T45 B76. 

Conn.—FPease_ v. 35 Conn, 
131, 95 AmD 225. 

D. C.—Magruder v. Belt, 12 App. 


in- 


Pease, 


Bh ivale 

Gai——Th! YS: » Fidelity,’ ete: Cot" 'v} 
Newton, (A.) 1389 SE 365; Tuggle v. 
Cave Spring Bank, 8 Ga, A. 291, 293, 
68 SE 1070 [quot Cyc]. 

Tll.—Union Brewing Co. v. Inter- 
State Bank, etc., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Ill. A. 415]; Graham 


v. Hiszner, 28 Ill. A. 269. 
Iowa.—Roddy v. Gazette Co., 163 
Iowa 416, 419, 144 NW 1009 feit 


Cyc]; Loser v. Plainfield Sav. Bank, 
149 Iowa 672, 128 NW 1101, 31 
LRANS 1112. : 

Kan.—Badger Lumber Co. v. Col- 
linson, 97 Kan. 791, 156 P 724, 725 
[quot Cyc]. 

Ky.—Baumeister v. Markham, 101 
Ky. 122, 19 KyL 308, 39 SW 844, 41 


Whether a name is the 
real one of the individual using it or is a fictitious 
or assumed one is ordinarily a question of fact.® 
Without abandoning his real name, a person may, 
in the absence of statutory prohibition, adopt any 
name, style, or signature, wholly different from his 
own name, by which he may transact business, exe- 
eute contracts, issue negotiable paper, and sue or 


Sw 816, 72 AmSR 397. 

La.—Smith v. Williams, 152 la. 
948, 94 S 859 [cit Cyc]; In re Pelican 
Ins, Co,, 47,La. Ann; 935, 17 S ‘427. 

Me.—Bath -Motor Mart v. Miller, 
122 NE 29, 118 A 715; Augur v. Cou- 
ture, 68 Me. 427. 

Mass.—Rand v.' Farquhar, 226 
Mass. 91, 115 NE 286; Crompton v. 
Williams, 216 Mass, 184, 103 NE 298; 
William Gilligan Co. v. Casey, 205 
Mass. 26, 91 NE 124; Bryant v. Hast- 
man, 7 Cush. 111. 

Minn.—Scanlan -v, Grimmer, 71 
Minn. 351, 74 NW 146, 70 AmSR 326. 


Mo.—Sheridan v. Nation, 159 Mo. 
27, 59 SW 972; Sparks v. Despatch 
Transfer Co., 104 Mo. 531, 15 SW 


417, 24 AmSR 351, 12 LRA 714; Dit- 
zell v. Shoecraft, 219 Mo. A. 436, 274 
SW 880; Palmer y. Leivy, (A.) 205 
SW 244. 

-N. Y¥.—International Union Bank v. 
National Surety Co., 245 N. Y. 368, 
157 NE 269; David v. Williamsburg 
City F. Ins. Co., 83 N. Y. 265, 38 AmR 
418; Gotthelf v. Shapiro, 136 App. 
Div. 1, 120 NYS 3210; ‘Bell: vi Sun 
Printing, etc., Co., 42 N. Y. Super. 567, 
3 AbbNCas 157; England v. New 
York Pub. Co., 8 Daly 375; Snook’s 
Pet., 2 Hilt. 566; In re Korpolinski, 
84 Misc. 96, 146 NYS 859; Rich v. 
Mayer, 7 NYS 69 [aff 8 NYS 952]; 
Preiss v. LePoidevin, 19 NYSt 695, 
19 AbbNCas 123. 

Okl.—Robinovitz v. Hamill, 44 Okl. 
437, 144 P 1024, 1025, LRA1915D 981 
[quot Cyc]; National Surety Co. v. 
Oklahoma Presb. College for Girls, 
38 Okl. 429, 132. P 652; Roberts’ v. 
Mosier, 35 Okl. 691, 132 P 678, Ann 
Cas1914D 423. 

Or.—Leonard vy. Howard, 67 Or. 
203,'213, 185 P 549 [cit Cyc]; Mutual 
Ben. L. Ins. Co. v. Cummings, 66 Or. 
272,285, 1126 PP 982, 1383 P 31269, 047 
LRANS 252, AnnCas1915B 535 [quot 


ej, 

Porto Rico.—Tricoche v. Mercado, 
28 Porto Rico 3873; Landron v,. Sal- 
dafia, 8 Porto Rico 418. 

Tex.—Martin v. Hemphill, (Commn. 
A.) 237 SW 50, 552 [quot Cyc]; Mar- 
tin v. Hemphill, (Civ. A.) 221 SW 
333. See Taylor v. Stillman, 49 Tex. 
Civ. A. 285, 108 SW 1011 (holding 
it immaterial that a notary in pre- 
paring a contract for signature by a 
party by mark erroneously spelled the 
given name, there being no contro- 
versy as to the identity of the party). 

Utah.—State v. Tinnin, 64 Utah 
587, 2382 P 548, 48 ALR 46. 

Eng.—Linch v. Hooke, 1 Salk. 7, 91 
Reprint 7, 

But see Seely v. Schenck, 2 N. J, L. 
71 (holding that persons may associ- 
ate themselves together for business 
and other purposes under an assumed 
or fictitious name, but they cannot 
sue or be sued except by the given 
and surnames of the persons so as- 
sociated). i 

[a] Divorced woman may assume 
her maiden name and maintain an ac- 
tion in that name. Rich v. Mayer, 7 
NYS 69, 70 [aff 8 NYS 952 mem]. 

[b] Wendee designated by a false 
name can sell the property under 
such name. Tricoche v. Mercado, 28 
Porto Rico 378. 


be sued,* unless he does so in order to defraud 
others through mistake of identity,® it being the 
identity of the individual that is regarded, and not 
the name that he may bear or assume.® 
sumed or fictitious name may be either a purely 
artificial name, or a name that is or may be applied 
to natural persons;’ and the fact that it is the name 
of a living person does not make an instrument exe- 


Such as- 


{c] Payee assuming name.— A 
maker who draws a negotiable in- 
strument with the intent that it shall 
be paid to the payee therein named is 
liable thereon, even though the name 
has been assumed by another person, 
the instrument being delivered to the 
person who has assumed the name. 
National Surety Co, y. National City 
verte LS ADDR DIVE MLL tao ass 


[d] Assumed name in insurance 
policy not misrepresentation of ma- 
terial fact.—Where one conducting 
business in an assumed firm name 
took out an insurance policy in that 
name, there was no such misrepre- 
sentation of a material fact as to 
avoid the _ policy. Masterson y. 
Young, (Tex. Civ. A.) 48 SW 1119. 

{e] Name used to identify busi- 
ness.—A person may not be sued by 
an artificial name used by him to 
identify his business and not him- 


self. May v. Clanton, 208 Ala. 588, 
V5NSe 30: 
{f] “This rule is applicable to an 


administrator as to contracts which 

he is authorized to make. Hence a 

purported contract of industrial in- 

surance, made between one person as. 

insurance carrier and the estate of a 

named person as employer, may be 

shown, by the surrounding circum- 
stances, to have been intended as an 
agreement between the insurance 
carrier and the administrator in his 
representative capacity; and in such 

a case the agreement will not be held 

invalid for an insufficient designation 

of parties, but, if no other legal ob- 
stacle appears, will be enforced for 
the purposes for which it was made.’” 

U. S. Fidelity, ete., Co. v. Newton, 

(Ga. A.) 1389 SE 365. 

Assumed and fictitious name: 

As unfair competition see Trade- 
Marks, Trade-Names, and Unfair 
Competition [88 Cyc 756 et seq]. 

Of accused in criminal prosecution 
see Criminal Law § 507, 

Of party to action see Pleading [31 
Cyc. 97]! 

5. International Union Bank v. 
National Surety Co., 245 N. Y. 368, 
157 NE 269. 

6. Ga.—Clark v. Wyche, 126 Ga. 

Grimmer, 71 


24, 54° SE 909. 

Minn.—Secanlan_ y. 

Minn. 351, 74 NW 146, 70 AmSR 326. 

Mo.—Reitherman v. Wheeler, (A.) 
247 SW 222. 

N. Y.—Gotthelf v. Shapiro, 136 
App. Div. 1, 120 NYS 210: Bell v. 
Sun Printing Co., 42 N. Y. Super. 567, 
a ee 157; Snook’s Pet., 2 Hilt. 


Utah.—State v. Tinnin, 64 Utah 
587, 232 P 5438,.43 ALR 46, 

7. Pease v. Pease, 35 Conn: 131, 95 
AmD 225; Bryant v. Eastman, 7 
Cush. (Mass.) 111; Martin v. Hemp- 
hill, (Tex. Commn. A.) 237 SW 550, 
552 [quot Cyc]; Martin v. Hemphill, 
(Tex. Civ. A.) 221 SW 333; McMeekin 
v. Furry, 39 Can. S. C. 378. But see 
Werlin v. Equitable Surety Co., 227 
Mass. 157, 116 NE 484 (holding that 
the use of a company name followed 
by the words ‘‘a corporation” could 
not be considered the trade name of 
the party who represented himself 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 


ed 
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§§ 12-13] 


cuted in such name the instrument of the person 
Contracts entered into 
by such name are valid and binding,® if unaffected 
by fraud,’® and their validity as to third persons 
does not depend upon whether the party is as 
well known by the assumed name as by his true 
name, but upon whether as to the particular trans- 
action the name is used in good faith by the party 
adopting it as a descriptio persone.’ 
riage or the publication of banns in a name as- 
sumed by the party as his own is valid,?? so long as 
it is not adopted for a fraudulent purpose or to 
It has been held that a 
person may sue and be sued in his real name upon 
a contract made in his assumed name, without al- 
Where it is sought 


whose name is assumed.§ 


deceive the other party.'? 


leging or proving a transfer.* 


to be acting for the corporation, and 
that he was estopped to deny the ex- 
istence of such corporation). 

[a] Where is no difference be- 
tween assuming a purely artificial 
name, by which to transact business, 
and assuming the proper name of 
some other natural person; only this, 
that in the latter case the proof 
ought to be very clear to show that 
the contract was not designed to be 
the personal contract of such natural 
person. Pease v, Pease, 35 Conn, 131, 
95 AmD 225. 

Right to use name of another see 
infra § 18. j 

8. Gotthelf v. Shapiro, 136 App. 
i NYS 210. 

[a] Rule distinguished. — Where 
one falsely assumes:‘the name of an- 
other and enters into a contract by 
such name, representing himself to 
be such other person, there is no 
valid contract. Morgan Munitions 
Supply Co. v. Studebaker Corp., 226 
N. Y. 94, 123 NE 146. To same effect 
International Union Bank v. National 
Surety Co., 217 App. Div. 102, 216 
NYS 169 [rev 124 Misc. 842, 209 NYS 


Sle 
Hie Colo.—W hite v4 Hartman, 26 

olo. A. 475, 145 P.716. 
ea tar vy. Wyche, 126 Ga. 24, 
54 SE 909. 

Tll.—Union Brewing Co. v. Inter- 
State Bank, ete., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Ill. A. 415]. 

Me.—Augur v. Couture, 68 Me. 427. 

Mass.—William Gilligan Co. v. 
Casey, 205 Mass. 26, 91 NE, 124. 

Mo.—Radley vy. Meek, 178 Mo, A. 
238, 165 SW 1192. : 

N. Y.—International Union Bank 
vy. National Surety Co., 217 App. Div. 
102, 216 NYS 169 [rev 124 Misc. 842, 
209 NYS 583]; Preiss y. La Poidevin, 
19 NYSt 695, 19 AbbNCas 123. 

Bar, Seti Mts: Co:.v. Day,.3 Pa. 

13. 


Dist. & Co. 


Utah.—State v. Tinnin, 64 Utah 
587, 232 P 5438, 43 ALR 46. 

10. Smith v. Williams, 152 La. 
948, 94 S 859; William Gilligan Co.v. 
Casey, 205 Mass. 26, 91 NE 124, 
‘Reitherman v. Wheeler, (Mo, A.) 247 
Sw 222; Palmer vy. Leivy, (Mo. A.) 
205 SW 244; International Union 
Bank v. National Surety Co., 217 


App. Div. 102, 216.NYS 169 [rev 124 
‘Misc. 842, 209 NYS 583]. 

| 41. William Gilligan Co. v. Casey, 
205 Mass, 26, 91 NE 124. 

/ 12. Rex v. Burton-upon-Trent, 3 
M. & S. 537, 105 Reprint 712; Rex v. 
Billingshurst, 3 M. & S. 259, 105 Re- 
‘pri 603. 

Pre Rex v. Wroxton, 4 B. & Ad. 
640, 24 ECL 282, 110 Reprint 597; 
Rex v. Burton-upon-Trent, 3 M, & 
S. 537, 105 Reprint 712. 

| Palse or assumed name as affect- 
ing reality of consent to marriage 
gee Marriage § 60 notes 98, 99. 

14. Steinfeld v. Taylor, 51 Ill. A. 
399; Jones v. S. G. Davis Motor Car 
€o.;-(Tex.. Ciy.A.) 224 °Sw 701. 
| 15. Bishop Press Co. y. Lowe, 201 
Mo. A. 68, 209 SW 962. 
| Alias dictus in pleading contract 
See Pleading [31 Cyc 97]. - 


NAMES 


in question.1¢ 


Thus’ a mar- 


16. Ingram y. Watson, 211 Ala. 
410, 100 S 557. 

17. See statutory provisions. 

[a] Offense of using fictitious 
name.—Proof that one signed an ap- 
plication for a passport in a name 
other than his own is a violation of 
a statute prohibiting the public use 
of a fictitious name. U.S. vy. To Lee 
Piu, 35 Philippine 4. 

18. See statutory provisions. 

[a] The “True-Name Statute” of 
Massachusetts, prohibiting the use 
of a false name in registering at any 
hotel, ete. is a mandatory penal 
statute, not limited to the purpose 
of preventing immorality. Atty.-Gen. 
v. Tufts, 239 Mass, 458, 131 NE 573, 
132 NE 322, 17 ALR 274. 

19. See statutory provisions. 

[a] Contract of appointment un- 
enforceable.—One obtaining employ- 
ment by falsely assuming another’s 
name, in violation of a penal statute, 
cannot recover on the contract. Mor- 
gan Munitions Supply Co. vy. Stude- 


baker. Corp., 226 N. Y. 94, 123 NE 
146. 
20. See statutory provisions. 


[a] What constitutes practicing 
under false name.—A physician ad- 
vertising to practice medicine under 
the name “Russian Medical Help” is 
advertising to practice under a name 
other than his own, the word “name” 
in common usage being applied’ not 
only to the conventional form, but 
to any word or combination of words 


used for individual identification. 
Peo. v. Wilkes, 163 NYS 659. 
[b] New York Public Health L. 


§ 174, making it a misdemeanor to 
advertise to practice medicine under 
a name other than the practitioner’s, 
is not limited to cases of fraudulent 
impersonation or concealment by use 
of an assumed name, made a felony 
under another clause of the section. 
Peo. v. Wilkes, 1638 NYS 659. 
Practice of medicine generally see 


Physicians and Surgeons [380 Cye 
L539]. 
21. See statutory provisions. 


[a] What constitutes conducting 
business.—(1) A single sale does not 
constitute ‘“‘conducting, carrying on 
or transacting business” within the 
meaning of the statutes relative to 
assumed names. Peo, v. Whiting, 68 
Misc. 306, 123 NYS 769. Compare 
Pratt v. York, 197 Ky. 846, 248 SW 
492 (holding it “extremely doubtful” 
whether the statute applies to or 
prohibits the doing of but a single 
transaction). But see Ray v. Ameri- 
can Photo Player Co., 46 Cal. A. 311, 
189 P 1380 (dictum to the contrary). 
(2) The operation of a single gas 
well and the sale of its entire pro- 
duction to one purchaser constitutes 
doing business within the meaning 


of the statute relative to assumed 


names. Bristol v. Chas. F. Noble Oil, 
ete: Co. iChex. Civ. “Az), 2738-SW 946. 
(3) The insertion of a single adver- 
tisement in three successive issues 


of a newspaper under a name other 


than the advertiser’s own does not 
constitute doing business under an 
assumed name. Johnson v, Case, 91 


[§ 13] B. Statutory Restriction. 
a name other than one’s own has been restricted 
in some jurisdictions by statutes requiring the use 
of the true name in some circumstances,'? as in 
registering at a hotel,1® and by statutes relating 
to the obtaining of employment,!® the practice of 
medicine,”° or the conduct of business?! under an 
assumed or fictitious name. 
the transaction of business under an assumed name 
unless a certificate shall have been filed is prohibi- 


[45 C.J.] 377 


to establish against the real party a contract made 
by him in an assumed name, the pleading should 
show the ground for so doing by proper averment.15 
Likewise, it is proper to identify the party by evi- 
dence that he had assumed and adopted the name 


The right to use 


A statute forbidding 


' 

Vt. 103, 99 A 638. (4) Use by inad- 
vertence of a fictitious name in a 
contract, when the party was not do- 
ing business under such name, but 
under his own, does- not constitute a 
violation of the statute nor render 
the contract unenforceable. Meyer v. 
Shapton, 178 Mich. 417, 144 NW 887. 
(5) The mere bringing of an action 
by a nonresident does not constitute 
doing business within the state. Sing- 
master v. Hall, 98 Wash. 134, 167 P 
136. (6) The use of the word “Bris- 
tol,” not defendant’s own name, upon 
the window and menu card of his 
restaurant constitutes the conducting 
of a business under a fictitious name. 
Peo. x. Poulos, 160 NYS. 724. C7) 
But an allegation in a complaint that 
the name “Ft. Greene Beef Company” 
appeared on a Sign over plaintiff’s 
store is not equivalent to one that he 
was doing business under that name. 
Kornblum y. Commercial Advertiser 
Assoc., 164 NYS 186 [aff 183 App. 
Div. 615, 170 NYS. 249]. 

[b] Offenses.—Under New York 
statute defendants have been held 
guilty of transacting a partnership 
business under an assumed name. 
Peo. v. Scher, 185 App. Div. 100, 172 
beaT. 564 [aff 227 N. Y. 631, 125 NE 


[c] Mississippi business sign 
statute.—No right is gained against 
the purchasers of a restaurant op- 
erated as the “Elite Cafe” to recover 
for elettric service furnished to such 
restaurant before the time of their 
purchase, by the fact that no busi- 
ness sign was placed upon the prem- 
ises to indicate the true owner, as 
required by statute. Carnaggio v. 


Gy een eoes, 142 Mass. 885, 108 S 
[a] Use of assumed name not 


prohibited by later “family name” 
statute.—A statute, prohibiting a 
person from using any family name 
in the transaction of business unless 
the name be his own or he has ac- 
quired the right to use it from per- 
sons theretofore entitled to it, does 
not prohibit the use of such name by 
one who prior to the passage of the 
statute in question had adopted such 
name and complied with the laws 
relative to the use of assumed names. 
Fawcett v, Andrews, 208 App. Div. 
591, 197 NYS 208. 

[e] Registration of motor vehicle. 
—Under a statute providing that no 
motor vehicle shall be registered un- 
der a trade name without a certified 
copy of the notice required by an- 
other statutory provision to be filed 
in the office of the town clerk of the 
town in which the business is con- 
ducted, stating the trade name and 
the real name of the person conduct- 
ing it, one producing and offering in 
evidence a certificate of registration 
valid on its face is not required to 
offer affirmative proof of compliance 
with the law regarding trade names. 
Wofsky v. New York, ete., R. Co., 
(Conn.) 138 A 1386. See also Motor 
Vehicles § 92, ; 

Names used by partnerships see 
Partnership [380 Cyc 419 et seq]. 
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tory and not for revenue, although a filing fee is 
prescribed,”? and is within the police power of the 
state,?° the purpose of such a statute being to in- 
form one extending credit as to who the real per- 
sons conducting the business are.** It has been 
held, however, no defense to an action for a libel 
naming the injured person by his assumed name 
that he was not entitled under the statute to use 
such name.”® 

What constitutes assumed name. The cases lay 
down no uniform rule as to what is or is not an 
assumed or fictitious name, and particular names 
have been held to be or not to be within the stat- 
ute.26 In general, if the name under which the 
business is transacted fairly discloses the true name 
of the individual or of each copartner, as the case 
may be, the statute does not apply;?’ on the con- 
trary, if the used name does not fairly disclose 
the true name of the individual or the true name 
of each partner, it is fictitious within the meaning 
of the statute.22 The name by which a person is 
generally known, although not his original name, 
but used by him in all his affairs, becomes his legal 
name and is not a fictitious name.?® Where a certifi- 
cate has been filed in compliance with the statute 


556, 


22. Loving v. Place, (Tex. Civ. A.) 
“fictitious name” 


266 SW. 231. 
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146 NW 418. 
does not include a 


ape bt A bia 
Poe 
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showing the names of members of a partnership, it. 
has been variously held that the subsequent with- 
drawal of one of the partners without filing a new 
certificate does*® and does not*t render the con- 
tinued use of the assumed name illegal. And it has. 
been held that the death of the owner of a business 
operated under an assumed name is not such a 
change of ownership as to require the filing of a 
new certificate by his executors or administrators.%* 
The statutes, being penal in nature, are to be 
strictly construed,** but certificates filed in at- 
tempted compliance therewith have been held suffi- 
cient notwithstanding minor defects and irregulari- 
ties.*4 A statute requiring compliance with its 
terms by partnerships doing business under as- 
sumed names does not apply to individuals using. 
assumed or fictitious names.*° 

Enforceability of contracts. Where one enters 
into a contract without having complied with the 
requirements of such a statute prohibiting the 
transaction of business under an assumed name un- 
less certain formalities are observed, the enforce- 
ability of such contract depends primarily upon the 
force of the statute.** It is immaterial, however, 
under any statute, that a person is engaged in busi- 


N. C.—Jennette Bf 
176 WN. -C.,. 82,97 SE6 


(10) The term Coppersmith, 


23. Cashin v. Pliter, 168 Mich. 386, 
134 NW 482, AnnCas1913C 697. 

24 Union Trust Co. v. Quigley, 
145 Wash. 176, 259 P 28. 

25. Kornblum v. Commercial Ad- 
vertiser Assoc., 164 NYS 186 [aff 183 
App. Div. 615, i70 NYS 249, and overr 
Williams v. New York Herald Co., 
165 App. Div. 529, 150 NYS 838 (app 
dism 218 N. Y. 625, 112 NE 1079)]; 
Fechner vy. Belo, (Tex. Civ. A.) 283 
SW 926. 

26. See cases infra this note. 

{a] Particular examples.—(1) The 
name “F. Construction Co.” is an as- 
sumed name when used by a partner- 
ship composed of two persons. neither 
of whom was named F. Cashin v. 
Plitner, 168 Mich. 386, 134 NW 482, 
AnnCas19138C 697. (2) “Hagerling 
Motor Car Co.’”’ used to designate the 
business carried on by Hagerling is 
a fictitious name. Com, v. Palmer, 
3 Pa. Dist. & Co. 650. (3) Snaman 
trading as “Snaman Realty Co.” must 
comply with the statute relating to 
fictitious and assumed names. Snam- 
an vy. Maginn, 77 Pa. Super. 267. (4) 
But the name ‘‘H. Lumber Co.” is not 
an assumed name within the statute 
when used by H. as sole proprietor. 
Hagar v. Schliess, 183 Mich. 610, 149 
NW 1058, 184 Mich. 472, 151 NW 
552. (5) A contract with an em- 
ployee to work for the “K. Laundry” 
does not constitute doing business 
under an asSumed name by K. pro- 
prietor of the laundry. Kohler v. 
Stephenson, 39 Cal. A. 374, 178 P 970. 
(6) The addption by a firm composed 
of two brothers of their surname fol- 
lowed by the word “Brothers” is not 
the adoption of an assumed name (In 
re Richards, |206 Fed. 932; Cross v. 
Leonard, 181 Mich. 24, 147 NW 540; 
Castle v. Graham, 87 App. Div. 97, 84 
NYS 120 [aff 180 N. Y. 558, 73 NE 
1120]), (7) nor is their surname fol- 
lowed by the words “Bros. re ” (Jen- 
nette v. Coppersmith, 176 N. C. 82, 97 
SE 54). (8) The name “7. & Co.” 
used by a partnership composed of 
two brothers named ‘Z’’ is not an as- 
sumed name. Zemon vy. Trim, 181 
Mich. 130, 147 NW 540. (9) Nor is 
the name “W. A. & Sons” an assumed 
name for a firm composed of W. A. 
and his son, the test being whether 
there is a correct designation by 
name of the members of a firm, al- 
though the christian names do not 
appear. Axe y. Tolbert, 179 Mich. 


firm name showing only the sur- 
names of the partners. McLean v. 
Crow, 88 Cal. 644, 647, 26 P 596; Car- 
lock y. Cagnacci, 88 Cal. 600, 26 P 
597; Pendleton v. Cline, 85 Cal. 142, 
24 P 659. But see Seely v. Schenck, 
2N. J. L. 71 (assuming the contrary). 
(11) So the name “B, & M.” is not a 
fictitious name for a firm composed 
of two persons of those names re- 
spectively. Doeve v. De Jong, 22 S.D. 
163, 116 NW 83. (12) But the name 
“Moyer & Carpenter’ is a fictitious 
name for a partnership composed of 
Moyer and Carpenter and a third 
partner. Moyer v. Kennedy, 76 Pa. 
Super. 528. (13) The making of ad- 
vertising contracts signed by the 
name of a newspaper and by the 
owner’s agent as publisher is not a 
transaction of business by the owner 
under a fictitious name. Spreckles y. 
Grace Darling Hospital Assoc., 28 
Cal. As), 646, 168 -P 718.” (14). Nor is 
the use of an assumed name within 
the statute when it is followed im- 
mediately by the true name of the 
sole proprietor. Johnson y. Cass, 91 


vt, 108, 99 A 633; McGillivray v. Co- |}. 


lumbia Salmon Co., 104 Wash. 623, 
177). PP 460. (15) Appending the 
party’s place of business and post- 
office address to his signature does 
not constitute a fictitious or assumed 


name. Sayles v. Daniels Sales 
Agency, 100 Or. 37, 196 P 465. 
27. Canonica v. St. George, 64 


Mont. 200, 208 P 607; Scattergood v. 
Musselman Concrete Pipe LO Cay yaa yey 
Pa. Dist. & Co. 362; McLaughlin’ Nis 
Baker, 5 Pa. Dist. & Co. 78 

28. Canonica vy. St. Gases: 64 
Mont. 200, 208 P 607. 

29.. Ray vy. American Photo Play- 
er. Co,,..46 Cal. A, 3811) 189s.P.1380- 

30. Cobble v. Farmers’ Bank, 63 
Oh. St. 528, 59 NE 221. 

31. Sauer v. McClintick-Marshall 
Constr, Co., 179 Mich. 618, 146 NW 


Shae 
Union Trust Co. 

4s awash 176, 259 P 28. 

33. U. S.—Sinclair Refining Co. v. 
Smith, 13 F. (2d) 68. 

Ky. "Hayes v. Providence Citizens’ 
1028." etc., Co., 218 Ky. 128, 290 SW 

N, Y.—Gay v. Seibold, 97 N. Y. 472, 
49 AmR 533; Wood v. Erie R., Co., 72 


v. Quigley, 


N. Y. 196, 28 AmR 125; Doyle v. 
Shuttleworth, 41 Misc. 42, 83 NYS 


Or. UhImann Vv. Bed Daw, 97 Or. 
681, 193 P 43 

Pa. a Sperry? Mfg. Co. v. Day, 3 Pa. 
IS ere ACO Ae 

Compare Wallbrecht v. Blush, 43 
Colo. 329, 95 P 927 (where it was 
held that under a statute providing 
that violators should not be _ per- 
mitted to prosecute “any suits for 
the collection of their debts,” the fil- 
ing of the certificate was not a con- 
dition precedent to the maintenance 
by a partnership under an assumed 
name of an action for the recovery 
of possession of real property). 

[a] Requisites of certificate.—Un- 
der a statute requiring a certificate 
to be filed by the person or persons 
conducting business under an as- 
sumed name, containing the name 
under which business is to be con- 
ducted and the true name or names 
of the party or parties conducting 
the same’ or having an interest there- 
in, the certificate must be signed and 
acknowledged by all persons inter- 
ested in. the business. Balfour v. 
Knight, 86 Or. 165, 167 P 484. 

34. See cases infra this note. 

[a] Sufficiency of certificate.—(1) 
Under a statute requiring the record- 
ing of trade names, a return giving 
the name of a plaintiff's business as 
“Vermont Products Co.” is sufficient, 
although the true name was ‘“Ver- 
mont Produce Co.” Nemi y. Todd, 89 
Vt. 502, 96 A 14. (2) A certificate 
was sufficient which stated that 
plaintiff was conducting a business 
and was the sole owner thereof, al- 
though as a matter of fact another 
was part owner with him but was 
not actively engaged in the business 
and had departed under  circum- 
stances whch might justify the belief 
tat he had given up his interest. 
Sinclair Refining Co. vy, Smith, 13 F. 
(2a) 68. (8) A certificate that a per- 
son is conducting a business at a 
point specified under an assumed 
name given is sufficient as against 
the objection that his address is not 
stated. age) v. Swanson, 80 Wash. 
449, 141 P 899. 

35. Lander v. Sheehan, 32 Mont. 
25, 79 P 406; Robinovitz vy. Hamill, 
44 Ol. 437, 144. Pp 1024, LRA1915D 

36. See infra this section. 

[a] Statutes compared and classi- 
fied.—Uhlmann v. Kin Daw. 97 Or. 
681,193, P..435, : ae 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 13) 


ness under an assumed name without having ful-. 


filled the requirements of the statute relative 
thereto, if the contract in question was made by 
him in his true name;*7 and, likewise, those who 
deal with him and accept the benefits of the trans- 
action, with full knowledge of his true identity not- 
withstanding the assumed name, are estopped to 
deny his right to sue.*® Such a statute does not 
affect the right of a nonresident of the state, doing 
business in his own state under an assumed name, 
to sue to enforce a note made and payable in the 
state of his domicile.?® 

Statutes prohibiting enforcement. In those states 
having statutes providing that no action shall be 
maintained upon a contract so made in a fictitious 
or assumed name until the required certificate has 
been filed, or unless it be alleged and proved that 
such certificate has been filed, and in a few other 
states where less specific statutes are construed to 
the same effect, it is the rule either by statute or de- 
cision, whether or not a penalty for a violation is 
also provided, that a contract made prior to the 
filing of the certificate may be enforced after such 


- filing,*° even if the filing be made after the com- 


mencement of the suit,*! but not if there is no 
compliance whatever with the statute,4? except 
when the matter is interstate commerce.*? How- 
ever, it has been held that the intervention in a 


replevin suit, by one doing business under an as-. 


sumed name, for the purpose of asserting a lien 
upon the property in question, does not constitute 
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the bringing of a suit by him, within the meaning 
of the statute, and compliance with it is not a con- 
dition precedent to the maintenance of his claim.** 

Statutes penal only. Where the statute declares 
the failure to file such certificates to be a mis- 
demeanor, and the only penalty in terms prescribed 
for such failure is fine or imprisonment, and there 
is no express declaration that any contract or trans- 
action is prohibited or void, or that a suit or action 
can or eannot be commenced or maintained, there 
is a diversity of judicial opinion as to the enforce- 
ability of the contract. In a few jurisdictions it 
is held that the contract is unenforceable by the 
offending party, because tainted with illegality,*® 
whether the contract be express or implied;** but 


no rights are taken away from innocent persons 


who have dealt with the offending party in igno- 
rance of his violation of the statutes.47 By the 
converse of this rule, a defendant failing of com- 
pliance with such statute is allowed to establish 
by way of set-off and recoupment only such amount 
as 1s necessary to extinguish plaintiff’s claim against 
him; and should a balance be found in defend- 
ant’s favor no judgment therefor can be rendered 
in his behalf;#® but such failure will not deprive 
defendant of the right to defend against plaintiff’s 
demand.*® However, if the matter is interstate 
commerce, the statute is inoperative and plaintiff 
may recover.°° In other jurisdictions the rule is that 
a contract made under such circumstances is en- 
forceable,>+ whether such contract be executed or 


1 37. Jones v. Titus, 208 Mich. 392, 
175 NW 257; Jones v. Stainton, 200 
Mich. 694, 166 NW 966; Hines v. Pic- 
torial Review Co., 192 Mich. 256, 158 
NW, 894; Reitherman v. Wheeler, 
(Mo. A.) 247 SW 222; Gay v. Seibold, 
97 N: Y. 472, 49 AmR 533; Ralls v. 
Soles, 138 Wash. 407, 244 P 707. 

38. Kusnetzky v. Security Ins. 
,Co., 313 Mo. 143, 281 SW 47, 45 ALR 
‘189; State v. Nelson, 310 Mo. 526, 275 
SW 927. Compare Loeb v. Firemen’s 
Ins. Co., 78 App. Div. .113, 79 NYS 
510 (holding that under a contract to 
‘insure the property of “A. L. & Co. 
‘as now or as the firm may be here- 
jafter constituted,” it was no defense 
‘that during the term of the insur- 
‘ance one partner had withdrawn from 
‘such firm and no certificate had been 
filed in accordance with the statute). 

39. Bishop v. Thompson, 99 Vt. 17, 
'130 A 701. 

40. Cal.—Roullard v. Gray, 38 Cal. 
VA 09, 276: Bi 479. 

Colo.—Elgin Jewelry Co. 
'gon,.42 Colo. 270, 93 P 1107. 
; Mont.—Canonica vy. St. George, 64 
Mont. 200, 208 P 607; Reilly v. Hathe- 
way, 46 Mont. 1, 125 P 417. 


v. Wil- 


| Oh.—Cobble v. Farmers’ Bank, 63 
Oh. St. 528, 59 NE 221. 
| Okl.—Bleecker y. Miller, 40 Okl. 


(374, 138 P 809. 
|! Or.—Uhlmann v. Kin Daw, 97 Or. 
681,193 P 435. 

S. D.—Bovee v. De Jong, 22 S. D. 
136, 116 NW 838; Heegaard v. Dakota 
L. & T. Co., 3 S. D. 569, 54 NW 656. 

Vt.—Nemie v. Todd, 89 Vt. 502, 96 
A 14. 

Wash. — McGillivray v. Columbia 
Salmon Co., 104 Wash. 623, 177 P 660; 
Malfa v. Crisp, 52 Wash. 509, 100 P 
1012; Sutton v. Coast Trading Co., 49 
, Wash. 694, 96 P 428. 
| [a] Time of compliance with stat- 
\ute.—The provision of the statute re- 
‘quiring compliance therewith within 
‘ten days from the start of business 
‘is directory only, and a suit may be 
maintained provided the statute has 
been complied with at any time be- 
fore the suit is brought. Nemie v. 
‘Todd, 89 Vt. 502, 96 A 14. 

[b] In Imdiana, under a_ penal 
‘statute, it is held that the failure of 
a plaintiff to have complied with the 


provisions of the statute does not 
render his contract void, but such 
noncompliance may be. pleaded in 
abatement; 
making such compliance at any time 
plaintiff can maintain his action, al- 
though the contract was madé before 
the statute had been complied with. 
Humphrey v. City Nat. Bank, 190 
Ind. 293, 130 NE 273 [overr Horning 
v. McGill, 188 Ind. 332, 116 NE 303]. 

{c] In Pennsylvania (1) it was 
formerly the rule under a penal stat- 
ute that contracts made before com- 
pliance with the requirements of the 
statute were unenforceable by the of- 
fending party. Snaman v. Maginn, 
77 Pa. Super, 287; Ferraro v, Hines, 
77 Pa. Super. 274; Moyer v. Kennedy, 
76 Pa. Super. 523; Koons v. Nice, 30 
Pa, Dist. 105; Donahue vy. Mellinger, 
29 Pa, Dist. 346. (2) By an amend- 
ment to the statute, however, it is 
provided that action may be main- 
tained upon such contracts provided 
the statute has been complied with 
at any time before the bringing of 
the suit; and it is held that the pay- 
ment of the fine specified in the stat- 
ute is an additional condition prece- 
dent to the bringing of such action 
by nonresidents of the state, but not 
by residents. Lamb v. Condon, 276 
Pa. 544, 120 A 546; Auto Security Co. 
v. Mickens, 80 Pa. Super. 462; Com. v. 
Palmer, 3 Pa. Dist. & Co. 630; Sperry 
Mfg. Co. v. Day, 3 Pa. Dist. & Co. 13. 

41. Roullard v. Gray, 38 Cal. A. 
79, 175 P 479; Bleecker v, Miller, 40 
Okl. 374, 188 P 809; Malfa v. Crisp, 
52 Wash. 509, 100 P 1012. But see 
Byers v. Bourret, 64 Cal. 73, 28 P 61 
(holding that a certificate filed after 
commencement of an action but prior 
to the day of trial was not sufficient 
to entitle plaintiffs to maintain their 
action, under a statute prohibiting 
the maintenance of an action until 
such certificate was filed, the com- 
mencement of the action being a part 
of maintaining it). 

[a] Reason for rule.—‘‘The stat- 
ute relating to every partnership 
transacting business in this state un- 
der a fictitious name or designation 
does not confer any right upon the 
defendant, and the only reason -that 
the defendant can urge such statute 


and it seems that upon| 


as a defense is for the purpose of en- 
forcing a compliance by the plaintiff 
with the statutory requirement... . 
So that when the terms of the stat- 
ute were met, the barriers thereto- 
fore existing were no more.” Bleecker 
v. Miller, 40 Okl, 374, 379, 138 P 809.! 

42. Elgin Jewelry Co. v. Wilson,’ 
42 Colo. 270, 93 P 1107; Humphry v. 
City Nat. Bank, (Ind. A.) 127 NE 
162; Baker v. Van Ness, 25 Okl. 34, 
105 P 660. Compare Union Trust. Co. 
v.. Quigley, 145 Wash. 176, 259 P 28 
(holding that the provisions of the 
statute go only to the capacity of a 
party to sue and do not in any way 
involve the merits of the action). | 

43. Pacific States Automotive Fi- 
ets hes Corp. v. Addison, (Ida.) 261 P 

Interstate commerce generally see 
Commerce § 1 et seq. 

44. Auto Security Co. v. Mickens, 
80 Pa. Super. 462. 

45. Clark v. Holman, 204 Mich. 62, 
170 NW :28; Cashin v. Pliter, 168 
Mich, 386, 134 NW 482, AnnCas1913C 
697; Courtney v. Parker, 173 N. C. 
479, 92 SE 324. 

46. Courtney v. Parker, supra. 

47. Kozy Theater Co. y. Love, 191 
Ky. 595, 231 SW 249; Cashin v. Pliter, 
168 Mich. 386, 184 NW 482, AnnCas 
1918C 697; Uhlmann v. Kin Daw, 97 
Or. 681, 198 P 435. 

48. Solomon v, Weiner, 188 Mich. 
144, 153 NW 1058. 

49. Solomon v. Weiner, supra; 
Sperry Mfg. Co. v. Day, 3 Pa. Dist. 
&HCO. LS. 

50. Talbot v. Smith, 211 Ky. 239, 
277 SW > 257;. Western Silo Co. v. 
Johnson, 203 Ky. 704, 262 SW 1098. 

Interstate commerce generally see 
Commerce § 1 et seq. 

51. U. S.—Haas vy, Leo Feist, Inc., 
234 Fed. 105. Compare Devlin v. 
Peek, 135 Fed. 167 [aff 144 Fed. 1021, 
73 CCA 619] (holding that the New 
York statute prohibiting the use of 
assumed names does not prevent the 
bringing of an action for an injunc- 
tion to restrain unfair competition). 

Conn.—Lewis v. Scoville, 94 Conn. 
79, 108 A 501, 508 [cit Cyc]; Sagal 
v. Fylar, 89 Conn. 293, 93. A 
LRA1915BE 747. 


« 


1027, 


Ky.—Mammoth Garage v. Taylor, 
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executory,°? in the absence of fraud or bad faith.** 
In North Carolina such a penal statute, which was 
construed to render contracts made in violation of 
it unenforceable,®+ has been amended by providing 
expressly that want of compliance, although a mis- 
demeanor and punishable as such, shall not prevent 
the party from suing in any court.”° 

Method of raising defense. Where the effect of 
the statutes or decisions is to permit a plaintiff 
to maintain action on a contract made under an 
assumed or fictitious name at any time after com- 
pliance with the provisions of the statute relating 
thereto,°® it is held in some jurisdictions that the 
defense of noncompliance may be raised by de- 
murrer, if the facts appear upon the face of the 
petition 
or by answer if the facts do not appear or if such 
allegation is denied ;°° in other jurisdictions, by an- 
swer only, as an affirmative defense;°® and if not so 
made the objection is deemed waived,®® although 
a judgment rendered by default against a defend- 
ant has been set aside upon a subsequent applica- 


NAMES 


and there is no allegation of compliance,°**” 


[§§ 13-14, 


tion by defendant’s other creditors, after an assign- 
ment for their benefit, showing plaintiff’s failure 
to comply with the statute.*t Similarly, an answer 
to the merits is a waiver of the defense.*? Which- 
ever be the method of making the defense, the ac- 
tion will only abate, and will not bar another action 
brought after compliance with the provisions of the 
statute.®* In those jurisdictions where a contract 
made before compliance with the statute is unen- 
forceable,** the defense is raised by plea in bar® 
or answer,®® even after an answer has been filed 
to the merits,®” or by objection to evidence of the 
contract,°® or by a motion to dismiss where the fact 
is admitted ;°® and if it is supported or sustained, 
the action terminates.’° 

Tort actions. A statute prohibiting the conduct- 
ing of business under an assumed or fictitious name 
without compliance with its terms does not prevent 
the maintenance by one who is so conducting busi- 
ness and has not complied with such statute of an 
action based upon a tort.’ 


V. NAMES IN COMMON USE” 


[§ 14] It is sufficient, in legal proceedings and 
elsewhere, that a person is designated by a name by 


which he is commonly known and ealled, even 
though it is not his true name;‘* and evidence is 


220 Ky. 499, 295 SW 429; Traut v. 
Carter; ¢ 218° )\ Ky. 220,291 -<SW 36; 
Bentley v. Regal Block Coal Co., 218 
Ky. 258, 291 SW 28; Hayes v. Provi- 
dence Citizens’ Bank, etc., Co., 218 
Ky. 128, 290 SW 1028 [overr Talbot 
vy. Smith, 211 Ky. 239,°277 SW 257; 
Hunter v. Big Four Auto Co., 162 Ky. 
778, 173 SW 120, LRA1915D 987}. 

La.—Smith v. Williams, 152 .La. 
948, 94 S 859; Kent v. Mojonier, 36 
La. Ann. 259; American Standard 
Jewelry Co. v. Terrebonne, 7 La. A. 
(Orleans) 455. 

Mo.—Kusnetzky v. Security Ins. 
Co., 318 Mo. 143, 281 SW 47, 45 ALR 
189; Bassen v. Monckton, 308 Mo. 
641, 274 SW 404; Ditzell v. Shoecraft, 
219 Mo. A. 436, 274 SW 880. 

N. J.—Rutkowsky v. Bozza, 77 N. 
J. Li 724, 73 A 502, 

N. Y.—Sinnott v. German-Ameri- 
can Bank, 164 N. Y. 386, 58 NE 286; 
Wood vy. Erie R. Co., 72 N. Y. 196, 28 
AmR 125; Fawcett v. Andrews, 203 
App. Div. 591, 197 NYS 208; McArdle 
vy. Thames Iron Works, 96 App. Div. 
139, 89 NYS 485; Vandegrift v. Ber- 
tron, 83 App. Div. 548, 82 NYS 153; 
Taylor v. Bell, etc., Soap Co., 18 App. 
Div. 175, 45 NYS 939; Black v. New 
York L:; Ins. Co., 70 Misc. 532, 127 
NYS 409; Doyle v. Shuttleworth, 41 
Mise. 42, 83 NYS 699; McLean v. 
Wohltjen, 25 Misc. 742, 55 NYS 632. 

Tex.—Bristol v. Chas. F. Noble 
Oil, etc.; Co., (Commn. A.) 2838 SW 
168 [rev (Civ: A.) 273: SW 946]; 
Paragon Oil. Syndicate v. Rhoades 
Drilling Co., (Commn, A.) 277 SW 
1036; Shults v. Krauskopf, (Civ. A.) 
286 SW 544; Hays v. Walsh, (Civ. A.) 
280 SW 877; Gregory v. Newsom, 
(Civ. A.) 279 SW 912; Levytansky v. 
Bernon, (Civ. A.) 279 SW 304. 

[a] Reason for rule.—‘“‘On prin- 
ciple there can be no question of this 
doctrine, for a contract is made with 
a person, and not with a name, and 
it is an irrelevant defense in an ac- 
tion on contract that the party may 
have committed a crime provided it 
does not affect the contract itself.” 
ae v..Leo Feist, Inc., 234 Fed. 105, 
110. 

52. Haas v. Leo Feist, Inc., supra; 
McArdle vy. Thames Iron Works, 96 
App. Div. 139, 89 NYS 485; Taylor v. 
Bell, etc., Soap Co., 18 App. Div. 175, 
45 NYS 939. 

58. Ditzell v. Shoecraft, 219 Mo. 
A. 436, 274 SW 880; Reitherman v. 
Wheeler, (Mo. A.) 247 SW 222; 


Palmer v. Leivy, (Mo. A.) 205 SW 
244; Fawcett v. Andrews, 203 App. 
Div. 591, 197 NYS 208; Taylor v. Bell, 
etc., Soap Co., 18 App. Div. 175, 45 
NYS 939; McLean v. Wohltjen, 25 
Mise. 742, 55 NYS 682; Paragon Oil 
Syndicate v. Rhoades Drilling Co., 
(Tex. Commn. A.) 277 SW _ 1036; 
Shults v. Krauskopf, (Tex. Civ. A.) 
286 SW 544. 

54. Jennette v. Coppersmith, 176 
N. C. 82, 97 SE 54; Courtney v. 
Parker, 173 N. C. 479, 92 SE 324. 

55. Farmers Bank, etce., Co. v. 
Murphy, 189 N. C. 479, 127 SE 527. 

56. See supra this section text and 
note 40. 

57. Phillips v. Goldtree, 74 Cal. 
151, 138 P 313, 15 P 451; Sweeney v. 
Stanford, 67 Cal. 635, 8 P 444; Hum- 
phry v. City Nat. Bank, (Ind, A.) 127 
NE 162; Benson yv. Johnson, 85 Or. 
677, 165 P 1001, 167 P 1014; Beamish 
v. Noon, 76 Or. 415, 149 P 522; Com. 
v. Palmer, 3 Pa. Dist. & Co. 650. 
Compare Lamb v. Condon; 276 Pa. 
544, 120 A 546 (holding that only non- 
residents of the state must comply 
with the statute as a condition prece- 
dent to the maintenance of an action). 

58. Phillips v. Goldtree, 74 Cal. 
151, 13 P 3138, 15 P 451; Sweeney v. 
Stanford, 67 Cal. 635, 8 P 444; Hum- 
phrey v. City Nat. Bank, 190 Ind, 293, 
130 NE 2738; Balfour v. Knight, 86 
Or. 165, 167 P 484; Benson y. John- 
son, 85 Or. 677, 165 P 1001, 167 P 
1014; Heegaard v. Dakota L. & T. Co., 
3 S. D. 569, 54 NW 656. 

59. Canonica v. St. George, 64 
Mont. 200, 208 P 607; Croft v, Bain, 
49 Mont. 484, 1483 P 960; Reilly v. 
Hatheway, 46 Mont. 1, 125 PRP 417; 
Wilson v. Yegen, 88 Mont. 504, 100 
P 618; Auto Security Co. v. Mickens, 
80 Pa. Super. 462. 

60. Phillips v. Goldtree, 74 Cal. 
151,°18 P $18, 15 P 451; Canoniea v. 
St. George, 64 Mont. 200, 208 P 607; 
Reilly v. Hatheway, 46 Mont. 1, 125 
P 417; Loveland v.. Warner, 103 Or. 
638, 204 P 622, 206 P 298; Benson v. 
Johnson, 85 Or. 677, 165 P 1001, 167 
P 1014; Schucking v. Young, 78 Or. 
483; 153 RP: 803. 

[a] Answer admitting compliance. 
—Where the complaint alleges and 
the answer admits compliance by 
plaintiff with the requirements of the 
statute, plaintiff is not required to 
introduce any evidence of such com- 
pliance, under a statute providing 
that no person might maintain an ac- 


‘479, 92 SE 324; Bristol v. Chas. F 


tion “without alleging and proving 
that such person or persons have 
filed a certificate’ as specified by a 


preceding section. Schucking v. 
Young, 78 Or. 483, 153 P 803. 
61. Cobble v. Farmers’ Bank, 63 


Oh. St. 528, 59 NE 221. 

62. Beamish v. Noon, 76 Or. 415, 
149 P 522;  Heegaard v. Dakota L. & 
T. Co, 3S. D. 569; 54 NW 656. 

63. Sweeney vy. Stanford, 67 Cal. 
635, 8 P 444; Byers v. Bourrett, 64 
Cal. 73, 28 P 61; Heegaard v. Dakota 
L. & T. Co., 3.S..D. 569, 54 NW 656. 

64. See supra text and note 45. 

65. Bristol v. Chas. F. Noble Oil, 
etc., Co., (Tex. Civ. A.) 273 SW 946. 

66. Hunter v. Big Four Auto Co., 
162 Ky. 778, 173 SW 120, LRA1915D 
987; Clark v. Holman, 204 Mich. 62, 
170 NW 23. 

67. Clark v. Holman, supra. 

68. Solomon y. Weiner, 188 Mich. 
114, 153 NW 1058; Cashin v. Pliter, 
168 Mich. 386, 1834 NW 482, AnnCas 
19138C 697. 

69. Courtney v. Parker, 173°N. C. 
479, 92 SE 324. 

70. Clark v, Holman, 204 Mich. 62, 
170 NW 238; Cashin vy. Pliter, 168 
Mich. 386, 184 NW 482, AnnCas1913C 
697; Courtney v. Parker, 173 N. G. 


Noble. Oil; ‘ete., 'Coh" “(Lex Civ. <Ay) 
273 SW 946. 

71. McLaughlin y. Baker, 5 Pa. 
Dist. & (Co. W781" 

72. Alias dictus see Indictments 
and Informations § 2380; Pleading 
[8L Cye 97]. 

73. U. S.—lLinton v. Kittanning 


First Nat. Bank, 10 Fed. 894. 
Ala.—Noble v. State, 1389 Ala. 90, 
36 S 19; Ford v. State, 129 Ala, 16; 30 
S 27; Washington v. State, 68 Ala. 85. 
Cal.—Ray v. American Photo Play- 
er Co., 46 ‘Cali AP 311,289. P. 130: 
Everett v. Standard Acc. Ins. Co., 45 
Cal. A. 332, 187 P 996. 
Fla.—Reddick v. State, 25 Fla. ,112, 
433, 5 S 704. 
Ga.—Eaves v. State, 113 Ga. 749, 
39 SE 318; Wilson v. State, 69 Ga. 
224; Selman v. Shackleford, 17 Ga. 
615; Johnston v, Riley, 13 Ga. 97. 
Ill.— Peo. v: Montgomery, 271 Ill. 
580, 111 NE 578 [aff 194 Ill. A. 483]; 
Peo. v. Gray, 251 Ill. 431, 96 NE 268: 
Lucas v. Farrington, 21 Ill. 31; 
Schoonhoven y. Gott, 20 Ill. 46, 71 
AmD 247; Stevens v. Stebbins, 4 Ill. 
25; Palmer v. Baum, 123 Ill..A. 584; 
Parmelee v. Raymond, 48 Ill, A. 609. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ee 


-§§ 14-16] | : 


admissible to identify a person described by differ- 
Nor is it necessary that he shall be 
known as well by the one name as by the other; 
it is enough if he is commonly so known,’> which is 
Although a person is 


ent names.’ 


a question for the jury.7é 


[§ 15] A. At Common Law. Where it is not done 
for a fraudulent purpose,’® and in the absence of 
statutory restriction, one may lawfully change his 
name without resort to any legal proceedings, and 
for all purposes the name thus assumed will con- 
stitute his legal name just as much as if he had 


Ind.—State v. McEwen, 151 Ind. 
485, 51 NE 1053; Schofield v. Jen- 
nings, 68 Ind. 232; Conaway v. Hays, 
7 Blackf. 159. 

Kan.—Latham Mercantile, etc., Co. 
v. Harrod, 71 Kan. 565, 81 P 214; 
State v. Pipes, 65 Kan. 543, 70 P 363; 
Clark v. Clark, 19 Kan. 522. 

Me.—State v. Dresser, 54 Me. 569; 
State v. Homer, 40 Me. 438; Frye v. 
Hinkley, 18 Me. 320. 

Mass.—Young v. Jewell, 201 Mass. 
385, 87 NE 604; Lancy v. Snow, 180 
Mass. 411, 62 NE 735;. Gillespie v. 
Rogers, 146 Mass. 610, 16 NE 711; 
Com. y. Gormley, 133 Mass. 580; Com, 
v. O’Hearn, 132 Mass. 553; Com. v. 
Trainor, 123 Mass, 414. 

Mich.—Hommel v. Devinney, 39 
Mich, 522; Hibernia Ins. Co. v. O’Con- 
nor, 29 Mich. 241. 

Minn.—State v. Brecht, 41 Minn. 
50, 42 NW 602; Lyons v. Rafferty, 30 
Minn. 526, 16 NW 420. } 

Miss.—McBeth y. State, 50 Miss. 


ae 

Mo.—State v. Curran, 18 Mo. 320. 

Nebr.—Binfield v. State, 15 Nebr. 
484, 19 NW 607. 

N. Y.—Sporza v. German Sav. 
Bank, 119 App. Div. 172, 104 NYS 260 
[aff 192 N. Y. 8, 84 NE 406]; Cooper 
v. Burr, 45 Barb. 9; Van Voorhis v. 


Budd, 39 Barb. 479; Bell v. Sun 
Printing, ete., Co.,, 42 N. Y. Super. 
567, 3 AbbNCas 157; Eagleston v. 


Son, 28 N. Y. Super. 640; Isaacs v. 
Mintz, 11 NYS 423 [aff 16 Daly 468, 
12 NYS 276]; Franklin v. Talmadge, 
5 Johns. 84; Farmers’ Nat. Bank v. 
Williams, 9 NYCivProc 212; Gardiner 
v. Peo., 6 Park. Cr. 155. 
Oh.—Goodenow v. Tappan, 1 Oh. 
60; Mack y. Schlotman, 4 Oh. Dec. 
(Reprint) 307, 3 CinecLBul 737; Don- 
aldson v. Donaldson, 31 CinecLBul 102. 


Okl.—Bacon v. Dawson, 53 Okl. 
689, 157 P 10338. 
Pa,—Laflin, etc., Co. v. Steytler, 


4146 Pa 4347-73) A215). 14° LRA’ 690; 
Jenny v. Zehnder, 101 Pa. 296; In re 
Jones, 27 Pa. 336. 

Ss. c.—Brayton v. Beall, 73 S. C. 
308, 53 SE 641; Miller v. George, 30 
S. C5526, 9 SE ee Charleston v. 

ing, 15s. .Ca la. 481- 
Sena pints v. State, 4 Coldw. 
188; State v. France, 1 Overt. 434. 

Tex.—W. C. Belcher Land Mortg. 
Co. v. Clark, (Civ. A.) 238 SW 685; 
Cerda v. State, 33 Tex. Cr. 458, 26 
Sw 992; Waters v. State, (Cr.) 31 
SW 642; Owen v. State, 7 Tex. A. 329. 

Vt.—McGregor v. Balch, 17 Vt. 562. 

Va.—Taylor v. Com., 20 Gratt. (61 
Va.) 825. : 

Gein State Vv. Lt Wis. 
ee Eno fon vy. Maxwell, 2 Cromp. 
& J. 215, 149 Reprint 93; Bowen v. 
Shapcott, 1 Hast 542, 102 Reprint 
209; Ex p. Richards, 6 Jur. 1386; Rex 
v. Billingshurst, 3 M. & S. 250, 1056 
Reprint 603; ould v. Barnes, 3 
Taunt. 504, 128 Reprint 200. 

[a] Proof must show that the 
person was commonly known by the 
name given, and in the absence of 
such evidence the variance is fatal. 
State v. McEwen, 151 Ind. 485, 51 NE 
1053. 

[b] Time when name was used.— 
The question was not whether de- 
fendant was as well known by one 


Lincoln, 


NAMES 


VI. CHANGE OF NAME 


name as by the other at the time of 
trial, but whether such was the case 
when the indictment was preferred. 
Noble v. State, 139 Ala. 90, 36 S 19. 

{[c] English translation of foreign 
name.—A contract is binding when 
signed by the party making it, al- 
though he used an English transla- 
tion of his French name, as ‘“Seam’’ 
for ‘“Couture,’”’ in his signature there- 
to, he being known by both names. 
Augur v. Couture, 68 Me. 427. 

{d] One cannot be sued by his 
surname and title of courtesy, such 
as “monsieur,’ without his given 
name, although he is commonly 
known by his title of courtesy Labat 
v. Ellis, 1 N. C. 172. But compare 
State v. Collins, 115 N. C. 716, 20 SE 
452 (holding, under an indictment 
for forging the name of “Major 
Vass,’ that it was competent for the 
state to show that W. W. Vass was 
commonly known as “Major Vass’’). 

Name of party to action see Crim- 
ae Law § 507; Pleading [31 Cyc 


ak: 

74 State Finanee Co. v. Halsten- 
son, 17 N. D. 145, 114 NW 724; Bacon 
v. Dawson, 53 Okl. 689, 157 P 1033. 

75. Frye v. Hinkley, 18 Me. 320; 
Young v. Jewell, 201 Mass. 385, 87 
NE 604; Bell v. State, 25 Tex. 574; 
Stokes v. State, 46 Tex. Cr. 357, 81 
SW 1213. Compare Taylor vy. Com., 
20 Gratt. (61 Va.) 825 (denying the 
contention that the party must be 
shown to be better known by the 
name given than by his real name, 
and holding evidence sufficient that 
he was as well known by the one as 
by the other). 

76. Noble v. State, 139 Ala. 90, 36 
S 19; Peo. v. Montgomery, 271 Ill. 
580, 111 NE 578 [aff 194 Ill. A. 483]; 
Bell v. State, 25 Tex. 574; Davis v. 
State, (Tex. A.) 11 SW 647. 

{a], Evidence.—A former _ indict- 
ment by, the name used, to which 
defendant pleaded not guilty, is com- 


petent evidence on the issue. State 
v. Homer, 40 Me, 438. 
77. Ehlert v. State, 93 Ind. 76. 


78. Rex v. Burton-upon-Trent, 38 
M. & S. 587, 105 Reprint 712; Rex v. 
Billingshurst, 3 M. & S. 250, 105 Re- 
print 603. 

[a] Sufficiency of publication of 
banns.—The publication of banns in 
the name by which the person is gen- 
erally known is sufficient; a publica- 
tion in any other name, although it 
be the true name of the _ person, 
would operate as a deception. Rex 
v. Billingshurst, 3 M. & S. 250, 105 
Reprint 603. 

79. U. S. v. McKay, 2 F. (2d) 257; 
In re McUlta, 189 Fed. 250; Smith v. 
U. Si) CastialtyCo.;,°197, No. Yo 4207.90 
NE 947, 26 LRANS 1167, 18 AnnCas 


701; Davies v. Lowndes, 1 Bing. N. 
Cas. 597,.27 ECL 780, 181. Reprint 
1247; Re Masuret, 17 OntWN 360. 


80. U. S.—U. 8S. v.. McKay, 2 F. 
(2a) 257; Christianson vy. King Coun- 
ty, 196 Fed. 791, 799 [aff 203 Fed. 894, 
122 CCA 188 (aff 239 U. S. 356, 36 SCt 
114, 60 L. ed. 327, and cit Cyc)]; In 
re McUlta, 189 Fed. 250; Linton v. 
Kittanning First Nat. Bank, 10 Fed. 


894. 

Cal. Emery v. Kipp, 154 Cal. 83, 
97 P 17, 129 AmSR 141, 19 LRANS 
983, 16 AnnCas 792; Ray v. American 
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commonly known by another name, an indictment 
against him by his true name is not improper.”? 

A marriage, as well as publication of banns, by 
the name by which the individual is commonly 
known is valid.78 


borne it from birth.®° 

[§ 16] B. Under Statutes.%1 
risdictions the statutes prescribe a method by which 
a person may change his narhe or cause it to be 
changed, usually by filing a certificate or by applica- 
tion to, and order of, a court of record.®2 


In a number of ju- 


Under 


Photo Player Co., 46 Cal. A. 311, 189 
P 130; Hverett v. Standard Acc, Ins. 
Co.,,45 Cal. A. 332, 187 P 996. 

Iowa.—Loser v. Plainfield Sav- 
Bank, 149 Iowa 672, 128 NW 1101, 
31 LRANS 1112. 

Kan.—Clark v. Clark, 19 Kan. 522. 

Mich.—Watson v. Watson, 49 Mich. 
540, 14 NW 489, 

Miss.—Conlin Vv. Woodmen of 
World, 105 Miss. 115, 62 S 7, AnnCas 
1916D 1295; Haywood v. State, 47 
Miss, 1. 

N: Y:.—Smith y. U: S. ‘Casualty, ‘Co., 
197 N. Y¥. 420, 428, 90 NE 947, 26 
LRANS 1167, 18 AnnCas 701 [quot 
Cyc]; Cooper v. Burr, 45 Barb. 9; 
Matter of Burstein, 69 Misc. 41, 124 
NYS 989; England v. New York Pub. 
Co., 8 Daly 375; Snook’s Pet., 2 Hilt. 
566; In re Slobody, 173 NYS 514; De- 
laney y. Gaylord, 131 NYS 890; Rich 


_v. Mayer, 7 NYS 69 [aff 8 NYS 952}; 


Okl. — Modern Brotherhood of 
America v. White, 66 Okl. 241, 168 
P 794, LRA1918B 520. 

Or.—State v. Ford, 89 Or. 121, 172 
P 802. 

Pa.—Laflin, etc., Co. v. Steytler, 
146 Pa. 434, 23 A 215, 14 LRA 690. 

S. C.—Brayton v. Beall, 73 S. C. 
308, 53 SE na Charleston y. King, 


LOIS) YC 

Eng.—Doe v. Yates, 5 B. & Ald. 
544, -7 ECL 298, 106 Reprint 1289; 
Davies v. Lowndes, 1 Bing. N. Cas. 
597, 27 ECL 780, 131 Reprint 1247. 

Ont.—Re Masuret, 17 OntWN 360. 

[a] Evidence of change. — The 
fact that the name of “D.,” a person 
who could neither. read nor write, 
was given in certain deeds, executed 
by her by making her mark, as “E.,’’ 
is no evidence of an intention to 
change her name to EB. Peck” v. 
Levesque, 42 R. I, 53, 105-A ’ 365. 

[b] Change of husband’s name 
does not necessarily change the name 
of his wife. In re Taminosian, 97 
ee 514, 150 NW 824, AnnCasl1917A 

‘Oe 

[c] Where a married woman 
eloped with a man, and was com- 
monly known in the community in 
which she lived after the elopement 
by the name of her paramour, with 
whom she lived as a wife, She can 
sue in such reputed name. Clark v. 
Clark, 19 Kan. 522. 

[ad] Legacy on condition of mar- 
riage with person of the name of A. 
is not performed by marriage with 
a person assuming that name. Bar- 
low v. Bateman, 2°Bro. PP. C, 272) 1 
Reprint 939. 

[e] Old English doctrine was that 
“a man cannot have two names of 
baptism as he may divers surnames.”’ 
Coke Litt. 8a. But it seems that in 
the United States, where there is no 
union between church and state, and 
no obligation on parents to baptize 
their children, the given name may be 
as often changed as the patronymic. 
Gharleston, v.“ King, Tb Si-C! (ny 487. 

{[f] Presumption is that bap- 
tismal name continues.— Peo. v. 
Leong Quong, 60 Cal. 107. 

81. Change of name of corpora- 
tion see Corporations §§ 381-387. 

82. See statutory provisions. 

[a] In New York, (1) under Code 
Civ. Proc. §§ 2410, 2412, the petition 
for leave to assume another name 
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‘most statutes an order changing the name is a mat- ° 


ter of judicial discretion, not of right,** but should 
ordinarily be granted.** Applications under the 
statutes are encouraged in order that there may be 
a record of the change,®> but in the absence of ex- 
press provision making the statutory method exclu- 
sive, it is held that such statutes do not abrogate 
‘the common-law right of an individual to change his 
‘name without application to the courts.8* However, 
after the name has been changed by the court, it 
has been held that the person so changing his name 
‘may thereafter be known only by the new name,*’ 
and in New York, under a statute providing that, 
after the taking effect of an order for change of 
name, applicant shall be known by the new name 
and no other, it would seem that after one has 
~acquired a name by judicial decree he cannot ac- 
quire another without resorting to the courts, the 
common-law rule being thus limited in one respect.*® 
It has been held in England that a person granted 


NAMES 


permission by act of parliament to take a new name 
does not lose his original name, the effect of the 
crown’s license being not to impose the new name 
but only to give permission to use it.°? One who 
has changed his name by proper legal procedure 
is entitled to all the rights which were his under 
his former name,?° the law looking only to the iden- 
tity of the individual.°t An infant applying. to 
change his name must have a guardian appointed 
to represent him.®? In the constitutions of some 
states is contained a prohibition of special legis- 
lation changing names.®? 

Federal district courts, while having power un- 
der the statutes, as a part of the naturalization 
of an alien, to change his name, are without power 
to change the name of a naturalized citizen who 
failed either inadvertently or deliberately to apply 
for such change at the time and as a part of his 
naturalization.®* 


VII. DISTINGUISHING SEX 


[§ 17] Courts will take judicial notice that cer- 
tain given names in common use are the names of 
male persons” and that others are the names of 
females.°* From other names, however, the court 
cannot assume the sex of the person named; and 


it has been held that the fact that the name of a 
notary before whom an affidavit was made is one 
commonly borne by women is not conclusive that 
such notary was a woman.%8 


VIII. RIGHT TO USE 


[§ 18] Where no question of trade or business 
purposes is involved,®® nor any special injury to 
character, reputation, or property,! a person has 


should state the name, age, and resi- | 1917A 435. 
idence of the person, the name he 
|'wishes to assume, and, it seems also, 
‘that he is a citizen of the United 


States, whether he is married, whether 


(2) An application by the 
mother of an infant child, who has 
been divorced from its father and 
has remarried, to change its name to 93. 
that of her second husband, 


generally no such exclusive right to the use of a 
name as will enable him to prevent its assumption 
or use by another,” except where such right is given 


LBul 87. 

Actions by infants generally see 
Infants § 262 et seq. 
See constitutional provisions. 


is re- (a] Extent of constitutional pro- 


[§§ 16-18 


|there are any judgments against him, 
‘whether he is a party to any and 
what action or proceeding, whether 
there is any commercial paper out- 
‘standing in the old name, and, ac- 
‘cording to some of the decisions, 
that a pecuniary benefit will result 
from the change. Snook’s Pet., 2 
Hilt. 566; Matter of Burstein, 69 
Mise. 41, 124 NYS 989; Matter of 
Hamilton, 10 AbbNCas 79; Matter of 

nd, 1 NYMonthLBul 14. (2). .1t 
‘should also state the names of appli- 
cant’s parents (Matter of Hamilton, 
supra), (3) and his birthplace or the 
country of which he was a subject 
when born, in order that it may be 
shown whether or not he is an alien 
enemy or an ally of such (In re Slo- 
body, 173 NYS 514). (4) An appli- 
cation should not be granted which 
contains erroneous statements as to 
applicant’s citizenship. In re Slo- 
body, supra. 

83. See statutory provisions; and 
cases infra this note. 

{a] In Nebraska, under a statute 
providing that the court may, upon 
being satisfied that there exists 
proper and reasonable cause _ for 
changing the name of the petitioner, 
make the order changing such name, 
a decree is not a matter of right, but 
of judicial discretion. In re Tami- 
nosian, 97 Nebr. 514, 150 NW 824, 
AnnCasl1917A 435. 

[b] Grounds for refusal to change. 
—(1) Under a statute vesting a dis- 
cretion in the court to whom an ap- 
plication for change of name is made, 
upon an application by J. I. .T. to 
change his name to “Mohammed 
Nadir,” it is held that the injuries 
to the feelings and sensibilities of his 
wife and children are to be consid- 
ered, and no sufficient cause for such 
change having been shown the appli- 
cation was denied. In re Taminosian, 
97 Nebr. 514, 150 NW 824, AnnCas 


fused where the grounds asserted are 
merely sentimental, and show no 
financial benefit to the child, but con- 
cern only the convenience of the 
moather. Matter of Epstein, 121 Misc. 
151, 200 NYS 897. 
84 In re Slobody, 173 NYS 514. 

In re Slobody, supra. 

U. S.—In re McUlta, 189. Fed. 


N. Y.—Smith y. U. S. Casualty Co., 
197 N. Y. 420, 428, 90 NE 947, 26 
LRANS 1167, 18 AnnCas 701 [quot 
Cyc]; Cooper v. Burr, 45 Barb. 9; 
England v. New York Pub. Co., 8 
Daly 375; Snook’s Pet., 2 Hilt. 566; 
Matter of Burstein, 69 Misc, 41, 124 
NYS 989; In re Slobody, 173 NYS 
514; Delaney v. Gaylord, 131 NYS 
890; Rich v. Mayer, 7 NYS 69 [aff 8 
NYS 952]. 

Or.—State v. Ford, 89 Or, 121, 172 
P 802 


Pa.—Laflin, etc., Co. v. Steytler, 
146 Pa. 484, 28 A 215, 14 LRA 690. 

S. C.—Brayton v, Beall, 73 S. C. 
808, 538 SE 641. 

Common-law right to change name 
see supra § 15. 

87. Brayton v. Beall, 73 S. C. 308, 
53 SE 641. 

88. Smith v. U. S. Casualty Co., 
197 N. Y. 420, 90 NE 947, 26 LRANS 
1167, 18 AnnCas 701; Matter of Bur- 
stein, 69 Misc. 41, 124 NYS 989. 

89. Leigh v. Leigh, 15 Ves. Jr. 92, 
33 Reprint 690. 

5 Pa, Dist. & 


90. Billings’ Case, 
Co. 66. 

[a] Thus, where one filed an ap- 
plication for a license to practice 
medicine, and thereafter and before 
issuance of such license procured a 
decree changing his name, he is en- 
titled to have the license issued to 
him in his new name. Billings’ Case, 
5 Pa. Dist. & Co. 66. 

91. Billings’ Case, supra. 

92. Matter of Mayer, 1 NYMonth 


hibition.—A constitutional provision 
prohibiting the enactment of special 
legislation changing the names of 
persons or | ponte does not apply to 
the name of a public corporation, as 
a “Poor District.’’” Com. v. Connell, 
5 LackLegN (Pa.) 332. 

94 In re Holland, 237 Fed. 735. 

95. See cases infra this note. 

[a] Examples.—(1) eae , 
S. v. Cannon, 4 Utah 122, 7 P 369 


“Joseph.” 
Peo., 100 Tl. A. 121. 

96. See cases infra this note. 

[a] Examples.—(1) “Ellen.” Tay- 
lor v. Com., 20 Gratt. (61 Va.) 825. 
(2) “Frances.” Taylor v. Com., su- 
pra. (3) “Minnie.” Peo. v. Mans- 
field, 281. 7D« Avy 1.0. (4) “Ruth.” 
Tillson v. State, 29 Kan. 452. 


Supernant vy. 


97. See cases infra this note. 
[a] Examples.—(1) The court 
will. not assume that ‘‘Lawrence” 


may not be the given name of a 
woman (LaMotte v. Archer, 4 E. D. 
Smith (N. Y.) 46) (2) nor that the 
name “Frank” is the given name of a 
man (Peo, v. Allison, 25 Cal. A. 746, 
146 P 539;.Peo..y.. Carroll, 1, Cal. A., 2, 
81 P 680). (38) The name ‘Jo’ does 
not designate the sex of the person 
named. Crawford v. Slye, 6 F. Cas. 
Now, 3,871, 4) Cranch .C. C.: 457. 

98. Terry v. Klein, 133 Ark. 366, 
201 SW 801. 

99. Right to use one’s own or an- 
other’s name for trade or business 
purposes see Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cyc 807]. 

1. Pfaudler v. Pfaudler Co., 114 
Misc, 477, 186 NYS 725, 

2. Vassar College v. Loose-Wiles 
Biscuit Co., 197 Fed. 982, 990 [quot 
Cyc]; Olin v. Bate, 98 Ill. 53, 38 AmR 
78; Du Boulay y. Du Boulay, L. R. 2 
PG 430, 

[a] User of name by divorced 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by statute,’ and, according to some authorities, 
where such right is protected under the so-called 
right of privacy. Where an officer of a corporation 
consents to the use of his name as trustee in certain 
transactions of the corporation, he cannot, after 
he has ceased to hold office, enjoin the use of his 
name as trustee for the completion of such busi- 
In the absence of contract, fraud, or estop- 


ness.° 


[§ 19] A. General Rule. 


wife after remarriage.—The wife of 
a peer who divorces him and later 
marries a commoner cannot be re- 
strained from using her former title; 
for although she has no legal right 
to the dignity, she is allowed the title 
by custom, and the peer suffers no 
wrong or damage. Cowley v. .Cow- 
ley, [1901] A. C. 450. 

[b] Name of house or land.—The 
owner of a house or land cannot pre- 
vent the use of its distinctive name 
by another, in the absence. of malice 
or intent to cause ee: Day Vv. 
Brownrigg, 10 Ch. D. 294 

{c] Contra.—In denying the right 
of a political party to designate it- 
self, without permission, by the 
name of an individual who was a 
candidate for public office upon an- 
other ticket, the court said: “Nothing 
so exclusively belongs to a man or is 
so personal and valuable to him as 
his name. His reputation and the 
character he has built up are insep- 
arably connected with it. Others can 
have no right to use it without his 
express consent, and he has a right 
to go into any court at any time to 
enjoin or prohibit any unauthorized 
use of it. Nor is it necessary that it 
be alleged or proved that such unau- 
thorized use will damage him. This 
the law will presume.” State v. Hin- 
kle, 131 Wash. 86, 93, 229 P 317. 

3. See statutory provisions, 
Massachusetts statute forbid- 
ding transacting business in the 
name of another person without his 
written consent does not prohibit the 
use of one of several component 
parts of the name of a corporation. 
Carney Hospital v. McDonald, 227 
Mass. 231, 116 NE. 414. 

[b] Use of one’s surname only.— 
The use of one’s surname by another 
is not prevented by the “Civil Rights 
Law” of New York, which prohibits 
the use of another’s name, meaning 
the person’s full name, by which he 
can be identified. Pfaudler v. Pfaud- 
ler Co., 114 Misc. 477, 186 NYS 725. 

4. Right of privacy see Torts [38 
Cyc 496]. 

5. Tulleys v. Keller, 45 Nebr. 220, 
63 NW. 388. 

6. Use of name as unfair competi- 
tion see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 807]. 

7. U. S.—Howe Scale Co. v. Wyck- 
off, 198 U. S. 118, 25 SCt 609, 49 L. 
972; Brown Chemical Co.  v. 
Meyer, 139 U. S. 540, 11 SCt 625, 35 
L. ed. 247. 

Ga.—Carter v. Carter Electric Co., 
156 Ga. 297, 119 SE 737. 

Mass.—Batchelder v. Batchelder, 
220 Mass. 42, 107 NE 455. 

N. Y.—World’s Dispensary Medical 
Assoc. v. Pierce, 203 N. Y. 419, 96 NE 
738; Meneely v. Meneely, 62 INP hia 
427, 20 AmR 489; Bailey SAAS HNISD 
Stafford, Inc., 178 "App. Diy. hee 166 
NYS 79; Scott Stamp, etc., Co. Je 
Ww. Scott Co., 58 N. Y. Super. 379, 15 
NYS 325. 

@ng.—Turton v. Turton, 42 Ch. D. 
128; Burgess v. Burgess, 3 DeG. M, & 


The law does not re- 
gard the spelling of names so much as their sound. 
Great latitude is allowed in the spelling and pro- 
nunciation of proper names, and in all legal proceed- 
ings, whether civil or criminal, if two names, as 
commonly pronounced in the English language, are 
sounded alike, a variance in their spelling is im- 


NAMES 


Ix. IDEM SONANS 


material.?° 


same.?” 


G. 896, 52 ig 
25 ERC 186. 

8. Howe Scale Co. v. Wyckoff, 198 
U. S. 118, 25 SCt 609, 49 Li ed. 972 
Carter v. Carter Electric Co., 156 Ga. 
297, 119 SE 737; Schinasi v. Schinasi, 
169 App. Div. 887, .155 NYS 867; 
Scott Stamp, etc., Co. v. J. W. Seott 
Co., 58 N. Y. Super. 379, 15 NYS 325. 

9. Howe Scale Co. v. Wyckoff, 198 
U. S. 118, 25 SCt 609, 49 L. ed. 972 
Carter v. Carter Electric Co., 156 Ga. 
297, 119 SE 737; Miller v. Miller, 8 
Ky. Op. 41; Meneely v. Meneely, 62 
N.Y. 427, 20 AmR 489; Scott Stamp, 
tC. .«COW Varo. Wa Scott’ COW Oot INe Ne 
Super, 379, 15 NYS 3265. 

10. See cases infra this section. 

11. See cases infra this section. 

[a] “Idem sonans’”? means sound- 
ing the same or alike; 
same sound. Clements vy. State, 19 
Ala, A. 640, 99 S 832; Campbell v. 
State, 18 Ala. A. 219, 90 S 48; Cleve- 
land, ete., R. Co. y. Peirce, 34 Ind. A. 
ee 72 NE 604, 605 [quot Anderson 

D. p Caan State v. Witt, 34 Kan. 
roy S$ 2069 

12. Ala.— Ex p. McCullar, 213 Ala. 
169, 104°S 4388; McMillan vy. Aiken, 
205 Ala. 35, 88 S 135) °141  feit cyel: 
Rooks v. State, 83 Ala. 79, 3 S 720 
Ward v. State, 28 Ala. 53; Clements 
v. State, 19 Ala. A. 640, 99 § 832; 
Campbell v. State, 18 Ala, A. 219, 90 
S 43; Golson v. State, 15 Ala. A. 420, 
73 S 758, 754 [cit Cyc]; Weyms v. 
State, 13 Ala, A, 297, 69 S 310; Bur- 
ton v. State, 10 Ala. 214, 65 S 91. 

Cal.—Napa State Hospital A 
Dasso, doe, Calis 698. > 96% .P = 355, "18 
LRANS 643, 15 AnnCas 910; Galliano 
v. Kilfoy, 94 Cal. 86, 29 P 416; Bou 
v. Willias,’'61 Cal. ‘A: 32, 214 P 519; 
Robben y. Benson, 43 Cal. A. 204, 185 
P 200; Kriste v. International Sav., 
etc, “Bank, 17: Cal. Ay 801, 119°P" 666. 

Colo.—Murray v. Peo., 49 Colo. 109, 
111 P 711, AnnCas1912A 6938; Moore 
Vien PALL Ory G20. COLO. Lae Ole EOS Oy Tue 
AmSR 255; Marr v. Wetzel, 3 Colo. 2; 


696, 43 Reprint 351, 


Bloomer v. Cristler, 22 Colo. A, 238, 
123 P 966. 
Conn.—Parmelee v. Coe, 137 A 11. 


Fla.—Johnson v, State, 51 Fla, 44, 
40 S 678. 

Ga.—Webb v. State, 149 Ga. 211, 99 
SE 630 [cit. Cyc]; Roland vy. State, 
127 Ga. 401, 56 SE 412, 

Ill.—Peo. v. Corbishly, 327 Ill. 312, 
158 NE 732; Peo. v. Callahan, 324 Ill. 
101, 154 NE 463; Peo. v. Gormach, 
302° All) °339; 134’ NE 756, 29 ALR 
1120; O'Donnell vy, Peo., 224 Til. 218, 
19 NE 639, 8 AnnCas 123; Springer v. 
Hutchinson, 59 Ill. A. 80. 

Ind.—Selby v. State, 161 Ind. 667, 
69 NE 463; Pinney v, State, 156 Ind. 
167, 59 NE 383. 

Iowa.—Geneva v. Thompson, 200 
Iowa 1173, 206 NW 132, 133 [cit 
Cyc]; Riley v. Litchfield, 168 Iowa 
187, 193, 150 NW 81, AnnCas1917B 
172) [cit Cyc]; Thornily v. Prentice, 
121 Iowa 89, 96 NW 728, 100 AmSR 
O11: Hubner v. Reickhoff, 103 Iowa 
368, 72 NW 540, 64 AmSR 191. 

Kan.—State v. Wahl, 118 Kan, 771, 


having the. 
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pel, or of circumstances constituting unfair compe- 
tition,® an individual is entitled to use his own name 
in any legitimate way,’ including its use as the 
whole or any part of the name of a firm or corpo- 
ration in which he is interested;® and the courts 
will not interfere with such use where confusion oc- 
curs only from a similarity of names and not from 
the manner of the use.® 


Even slight difference in their pronun- 
ciation is unimportant; 
difficulty in distinguishing the two names when 
pronounced, they are idem sonans,1? and although 
spelled differently, they are to be regarded as the 
The names will be presumed to be pro- 
nounced according to the ordinary rules of pronun- 


if the attentive ear finds 


236 P 652; Armstead v. Jones, 71 
Kan, 142, 80 P 56; State v. Johnson, 
70 Kan. 861, 79 P 732; Miltonvale 
State Bank v. Kuhnle, 50 Kan. 420, 
31 P 1057, 34 AmSR 129. 
Ky.—Title Guaranty, 
Com., 141 Ky. 570, 133 Sw BIT: 
Gaither v. Com., 91 SW 1124, 28 Kyl 
Mass.—Davis vy, Snyder, 248 Mass. 
387, 143 NE 319; Com. y. Donovan, 13 
Allen 571; Com. vy. Mehan, 11 Gray 


] Coolbaugh, 160 
Seer 299, 304, 125 NW 279 [quot 
ye]. 


Minn.—Macomber y. Kinney, 114 
Minn. 146, 128 NW 1001, 130 NW 851. 
Mo.—State Vv. Nelson, 279 Sw 401; 
Little v. Browning, 287 Mo. 278, 230 
SW 92; Newbrough vy. Moore, 202 
NW 547: Scarry v. Bunker-Culler 
Lumber Co., 233 Mo. 686, 136 SW 294 
[quot Cyc]: Maier v. Brock, 222 Mo. 
74, 120 SW 1167, 133 AmSR ig eae rg 
AnnCas 673; Graton v. Holiday- Klotz 
Land, etc., Co., 189 Mo. 322, 87 SW 
37; State Vv. Griffie, 118 Mo. 188, 23 
Sw 878; Simonson y. Dolan, 114 Mo, 
176, 21° SW 510; Chamberlain. v. 
Blodgett, 96 Mo. 482, 10 SW 44; Whe-, 
len v. Weaver, 93 Mo. 430, 6 Sw 220; 
Robson vy, Thomas, 55 Mo. 581; Davi- 
son v. Bankers’ Life Assoc., 166 Mo. 

AS 62 be TS 0s- SW 713. 
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Mont. — State v. 
N. J.—Elberson v. Richards, 42 N.' 


Mich.—Ensley v. 


Thompson, 
Mont. 549, 27 P 349. 


ARR We 
N. M.—State v. Alva, 18 N. M. 143, 
134 P 209, 
N. Y.—Sporza v. German Sav. 


Bank, 119 App. Div. 172, 104 NYS i 
{aff 192 N. Y. 8, 84 NE 406]. 

N. C.—State v. Chambers, 180 N. c. 
705, 104 SE 670. 

Okl.—Maine v. Edmonds, 58 Okl. 
645, 160 P 488, 485 [quot Cyc]; Clay- 
rea Vo State, 22) OKT Cree tow 2a ae 

Or.—Smith v. Dwight, 80 Or, 1, 148 
P 477, 156 P 578, 575, AnnCasi918D 
563 [eit Cyc]. 

Tenn.—Goodwin vy. State, 148 Tenn. 
682, 257 SW 79. 

Tex.—Ogden v. Bosse, 86 Tex. 336, 
24 SW 798; Short v. State, 98 Tex. 
Cr. 472, 266 SW 419; Dennington v. 
State, 98 ‘Tex: Cr. 332, 265 SW 698; 
Davis v. State, 88 Tex. Cr. 7, 224 SW 
510; Reyes v. State, 81 Tex. Cr. 588, 
196 SW 5382; Gentry v..State, 62 Tex. 
Cr. 497, 500, 1837 SW 696 [quot Cyc]. 

Wash.—Kelly v. Kuhnhausen, 51 
Wash. 193, 98 P 6038, 130 AmSR 1098; 
State v. Johnson, 36 Wash. 294, 78 
908, 

And see cases infra note 14. ; 

[a] Whether one name is “idem 
sonans” with another depends upon 
pronunciation and not on spelling, 
and depends less on rule than on 
usage. The term does not necessarily 
mean that the two names to which it 
is applied are pronounced precisely 
alike but that, when one of them is 
uttered, it may readily be taken for’ 
the other, Galliano v. Kilfoy, 94 Cal. 
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ciation of the English language, unless it is proved 
that they belong to another language and are pro- 
nounced differently in the language to which they 
belong, and also in the general usage of the com- 


86, 29 P 416;/ Roland vy. State, 127 Ga. 
401, 56 SE 412; Com, vy. Donovan, 13 
Allen (Mass.) 571. See to same effect 
Evans v. State, (Ind.) 155 NE 203. 

[b] “he orthography and pro- 
nunciation of proper names are arbi- 
trary; and errors in spelling, if the 
sound is not changed, are never 
fatal.’ Colburn v. Bancroft, 23 Pick. 
(Mass.) 57, 58. 

{c] Much latitude in pronuncia- 
tion is permissible. Weyms vy. State, 
13 Ala. A. 297, 69 S 310, 

{d] Slight differences.—‘“The rule 
of idem sonans should not be re- 
stricted to mean that the sounds pro- 
duced by dissimilar spelling, must be 
identical or indistinguishable from 
each other, but that they should be 
sufficiently alike in sound as_ not 
readily to suggest a difference to 
the mind of the hearer.’’ Rhodes v. 
State, 74 Fla. 230, 232, 76 S 776. 

{e] Differing in sound.—If two 
names having the same original deri- 
vation are both taken, according to 
common use, to be the same, al- 
though differing in sound, the use of 
one for the other is not a material 
misnomer. Wilkerson v. State, 13 
Mo. 91, 53 AmD 137. 

Presumption of identity of person 
Ace identity of name see Evidence 

3 


13. Ala.—Rooks v. State, 83 Ala. 
79, 3 S 720; Sayres v. State, 30 Ala. 
15 


Ark.—Beneux vy. State, 20 Ark. 97. 

Tll.—Chiniquy vy. Catholic Bishop, 
41 Ill. 148. 

Minn.—State v. Johnson, 26 Minn. 
316, 3 NW 982; State v. Timmens, 4 
Minn. 325. 

N. D.—Gilbert v, Gale, 50 N. D.. 414, 
196 NW 314. 

Pa.—Myer v. Fegaly, 39 Pa, 429, 80 
AmD 534. 

Tex.—Ogden v. Bosse, 86 Tex. 336, 
24 SW 798; Galveston, etc., R. Co. v. 
Sanchez, (Civ. A.) 65 SW 893. Com- 
pare Reyes v. State, 81 Tex. Cr. 588, 
196 SW 532 (where the English rules 
of pronunciation were applied in de- 


claring two spellings of a name to. 


be idem sonans, notwithstanding tes- 
timony that the name was Spanish 
and that no sound existed in that 
janguage corresponding to one of the 
spellings). 

But see Petrie v. Woodworth, 3 
Gai; CN: Yi.) 219,2Col:; & C..Cas., 496 
(holding that Petris and Petrie are 
idem sonans in the French language, 
and therefore the use of one for the 
other is not a misnomer). 

And ‘see Metz v. McAvoy Brewing 
Co., 98 Ill. A. 584 (holding that Metz 
and Meetz are German names and in 
that language are pronounced very 


similarly). 

14:° Sad nil) PAD,,and Ad. Barron 
v. State, 155 Ark. 80, 244 SW 38381. 
(2) Abbotsan and Abbatsan. Cot- 
ton’s Case, Cro. Eliz. 258, 78 Reprint 
514. (8) Abigail and Abigal. Skill- 
man v. Clardy, 256 Mo. 297, 165 SW 
1050. (4) Acklen and Acklin. State 
v. Foster, 164 La. 8138, 114 S 696. (5) 
Adamson and Adanson. James v. 
State; 7 Blackf. (Ind.) 325. (6) Ad- 
derson’s Island and Anderson’s Is- 
land. Van Pelt v. Pugh, 18 N. C. 210. 
(7) Adolph and Adolf. Bunge v. State, 
87 Nebr. 557, 127 NW 899. (8) Alene 
and Hileen. Dennington y. State, 98 
Tex. Cr. 332, 265 SW 698. (9) Alford 
v. Alfred. Silvey v. Silvey, 192 Mo. 
A. 179, 180 SW 1071. (10) Allen and 
Allain or Allaine. Guertin v. Mom- 


bleau, 144 Ill. 32, 383 NE 49 [foll 
Chiniquy v. Catholic Bishop, 41 Ill. 
148]. (11) Alphian and _  Alphin. 


Escobedo v. State, 88 Tex. Cr. 277, 
225 SW 377. (12) Alwin and Alvin, 
Jockisch v. Hardtke,.50 Ill. A. 202. 
(13) Amel and Amiel. Peo. v. Gosch, 
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82 Mich. 22, 46 NW 101. (14) Amer 
and Armor. Cowser y. State, 70 Tex. 
Cr. 265, 157 SW 758, AnnCasi916B 
598. (145) An and Ann. Phillips v. 
Palmer, 56 Tex. Civ. A. 91, 120 SW 
911. (16) Anne and Anna. Kerr v. 
Swallow, 33 Ill. 379. (17) Anne and 
Anny. State v. Upton, 12 N.C. 5138. 
(18) Ansley and HMnsley. Ensley v. 
Coolbaugh, 160 Mich. 299, 125 NW 
279. (19) Anthron and Antrim or 
Antrum. State v. Scurry, 37 S. C. L. 
68. (20) Antoine and Otaine. Chini- 
quy v. Catholic Bishop, 41 Ill. 148. 
(21) Antonio and Antimo or Anthin- 


nio. State v. Barrette, (R. I.) 124 A 
657. (22) Armstead and Almstead or 
Olmstead. Armstead v. Jones, 71 


Kan. 142, 80 P 56. (23) Arnall and 
Arnold. Arnall v. Newcomb, 29 Tex. 
Civ. A. 521, 69 SW 92. (24) Asa and 
Aseph. Bennett v. Winegar, 103 
Nebr. 848, 174 NW 512. (25) Asabel 
Savery and Asal Savary. Smith v. 
Gillum, 80 Tex. 120, 15 SW 794. (26) 
Augustine and Augustina. Com. v. 
Desmarteau, 16 Gray (Mass.) 1. 
[hb]. (GL) « Bachtus . and. Pochtus, 
Balswic v. Balswic, 179 Ill. A. 118. 
(2) Bagwell and Bagswell. Case v. 
Bortholow, 21 Kan. 300. (3) Barbra 
and Barbara, State v. Heist, 52 Kan. 
ODy Moai ak Daa (4) Barnstein and 
Burnstein. Springer v. Hutchinson, 
59 Ill. A. 80. (5) Barry and Berry. 
Ratteree v. State, 53 Ga. 570. (6) 
Battels and Battles. Leath vy. State, 
132, Ala. 26.31.8108... 07). Baudin,; 
Beaudin, and Baudan. McMillan v. 
Aiken, 205 Ala. 25, 88 S 135, 141 [cit 
Cyc]. (8) Beckwith and Beckworth. 
Stewart v. State, 4: Blackf. (Ind.) 
Negeles (9) Belle and Bella. Reid v. 
State, 168 Ala. 118, 53 S 254. (10) 
Belton and Beton. Belton v. Fisher, 
44 Tll, 32. (11) Benani and Benoni. 
Rowan vy. State, 57 Tex. Cr. 625, 124 
SW 668, 136 AmSR 1005. (12) Bene- 
detto and Beniditto. Ahitbol vy. Beni- 
ditto, 2 Taunt. 401, 127 Reprint 1133. 
(13) Benhart, Banhart, Beanhart, and 
Bernhart. State v. Witt, 34 Kan. 488, 
8 P 769. (14) Bennaux and Beneux. 
Beneux v. State, 20 Ark. 97. (15) 
Bermingham and Birmingham. Down- 
er v. Bermingham, 71 Colo. 245, 205 
P 948, (16) Bert and Burt. State v. 
Johnson, 70 Kan. 861, 79 P 732. (17) 
Bert Samrud and Bernt Sannerud. 
State v, Sannerud, 38 Minn. 229, 36 


NW 447. (18) Bettie and Beattie. 
Gross v. Grossdale, 177 Ill. 248, 52 
NE 372. (19) Beulah and Berlah. 


Lane v. Innes, 43 Minn. 137, 45 NW 4. 
(20) Bickers and Biggers. Biggers 


v. State, 109 Ga. 105, 34 SE 210. (21) 
Biddulph and Puthuff. Pillsbury v. 
Dugan, 99 ,Oh. Wai Vee. Am D427, 
(22) Biggers and Bickers. Biggers 
v. State, supra. (23) Biglow and 
Bigelow. Bigelow v. Chatterton, 51 
Fed. 614, 2 CCA 402. (24) Bishop 


and Bischoff. 
La. 748, 84S 41. 
Blankenship. 


State v. Bischoff, 146 
(25) Blackenship and 
State v. Blankenship, 
21 Mo. 504, (26) Blackstone and 
Blackistone, State v. Hurlburt, 93 
Or, 34, 182, P, 169. (27) Bland and 
De Bland. Leland v. Eckert, 81 Tex. 
226, 16 SW 897. (28) Blount ‘and 
Blunt. Howard v. Twivell, 179 Ind. 
67, 100 NE: 372, AnnCas1915C 93. 
(29) Bobb and Bubb. Myer v. Fegaly, 
39 Pa. 429, 80 AmD 534. (30) Boge 
and Bogue. Bogue v. Bigelow, 29 Vt. 
179. (81) Bolen and Bolden. Pits- 
nogle v. Com., 91 Va. 808, 22 SE 351, 
50 AmSR 867. (32) Booth and 
Boothe. Jackson vy. State, 74 Ala. 26. 
(83) Borthwick and Bothwick. Har- 
rell v. Neef, 80 Kan, 348, 102 P 838. 
(34) Bosse and Busse. Ogden vy. 
Bosse, 86 Tex. 336, 24 SW 798. (385) 
Boswell and Roswell. Brooking. v. 
Dearmond, 27 Ga, 58. (36) Boudet, 
Boredet, and Burdet. Aaron vy. State, 


|, Fletcher 


‘Gibson, 20 Pa. 9. 


(83) Currier and Kiah. 
» ODT 
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Rule applied. In the footnotes will be found par- 
ticular examples, alphabetically arranged, of names 
which have been held idem sonans.'+* 


In applying 


387 Ala. 106. (37) Boyee and Bice or 
Boise. Boyce vy. Danz, 29 Mich. 146; 
State v. Provencher, 129 Minn. 409, 
152 NW 775. (38) Brady and Braddy. 
Dickerson v. Brady, 23 Ga. 161. (39) 
Brailey and Brearley. Peo. v. Gosch, 
82 Mich. 22, 46 NW 101. (40) Braun- 
feld and Braunsfeld or Braunfield. 
Gesser v. Braunfeld, 13 WklyNC 
(Pa.) 209. (41) Brenham and Bren- 
nan. Miller v. Brenham, 68 N. Y. 83. 
(42) Bryarly and Byerly. State v. 
McClelland, 152 Iowa 704, 133 NW 
gi is (43) Bukacek and Bukacea. 
Vincenzo v. State, 1 Ala. A. 62, 55 S 
451. (44) Burdet and Boudent or 
Boredet. Aaron v. State, 37 Ala. 106. 
(45) Burrell Odom and Burl Odam. 
Odom v. State, 20 Ala. A. .75, 101 S 
531. (46) Burton and Burden. Bur- 
ton v. State, 10 Ala. A. 214, 65 S 91, 


(47) Buter and Butler. Reeves v. 
State, 20 Ala. 33. (48) Byrne and 
Burns. State v. Burns, 8 Nev. 251. 

[ec] (1), Calvert and Calvit. Day. 
Land, etce., Co. v. New. York, etc., 


Land.,Co.,-lutd.,, Lex. Civ. A.) sb awe 
1089. (2) Canada and Kennedy. ‘State 
v. White, 34 S. C..59, 12 SE. 661, 27 
AmSR 783. (3) Carney v,. Karney. 
McCash vy. Penrod, 131 Iowa 631, 109 
NW 180. (4) Celeste and Celestia. 
Com, v. Warren, 143 Mass. 568, 10 NE 
178. (5) Celia and Selia. Galveston, 
etc., R.-Co. v. Sanchez, (Tex... Civ. A.) 
65 SW 8938. (6) Chambles and Cham- 
bless... Ward vy. State, 28 Ala. 53. 
(7) Charleston and Charlestown. Al- 
vord v. Moffatt, 10 Ind. 366. (8) 
Chegawgoquay and Chegawgequay. 
Brown v. Quinland, 75 Mich. 289, 42 
NW 940. (9) Chester Wayms, alias 
Chester Weims, and Chesley Wyms. 
Weyms v. State, 13 Ala. A. 297, 69 
S 310. (10) Chicopee and -Chickopee. 
Com. v. Desmarteau, 16 Gray (Mass.) 
1. (11) Choy Tong and Joy Tong. 
Peo,. v.,.. Fick, .89'.Cal. .144,. 26 PB 759: 
(12) Christie and Kriste. Kriste vy. 
International Sav., ete., Bank, 17 Cal. 
A; 301, JTS. P 666. ..(13)¢, Cletf .and 
Ziff. State v. Nelson, (Mo.) 279 SW 
401. (14) Clark and Clarke.  Alt- 
schul v. Casey, 45 Or. 182, 76 P 1083. 
(15) Coburn and Colburn; Colburn 
v. Bancroft, 23 Pick. (Mass.) 57. 
(6) Colin and Collin. Collin. v. 
Farmers’ Alliance Mut. F. Ins. Co., 
Ly Colon AS LO Oe Fe6.9 Se (17) 
Colsten and Colster. Luna y. State, 
(Tex. Cr.) 70 SW 89. (18) Conaway 
and Conavay. Conaway v. Hays, 7 
Blackf. (Ind.) 159. (19) Conklin and 
Conklan. Cutting v. Conklin, 28 111. 
506. (20) Conly. and Conolly. 
v. Conly, 2 Greene (Iowa) 
88. (21) Conn and Corn. Moore v. 
Anderson, 8 Ind. 18. (22) Connells- 
burg and McConnellsburg. Gibson v. 
(23) Conolly and 
Conly. Fletcher v. Conly, : supra. 
(24) Conrad and Coonrod. Carpenter 
v. State, 8 Mo. 291. (25) Conway 
and Conaway. Conaway v. Hays, 
7 Blackf. (Ind.) 159. (26) Coons 
and Kuhns. Kuhn v. Kilmer, 16 
Nebr. 699, 21. NW. 443. (27) Cor- 
rigan and Corgan. Prince v. McLean, 
Q: B. 463. (28). Cox .and 

Waters v. State, (Tex, Cr.) 
642. (29) Crooms. and 
Grooms. Hutchins v. State, 136 Ga. 
246, 71 SE 162. (30) Crushes and 
Crusius. Peo. v. James, 110 Cal. 155, 
42. .P 479, (31) Cuffy, Cuffee, and 
Cuff. | State vy. Marr. 46 SoG Ga 24. 
(82) Culliver and Cullifer. Culliver 
v. State, 15,-Ala... Ay 375, 738. Si bbé; 
Tibbets. vy. 
Kiah, 2 N. H ; 
[ad] (1) Danner and Dannaher. 
Gahan v. Peo., 58 Ill. 160. (2) Darnell 
and Donnell. Bronsop v. State, 59 
Tex. Cr.917;,, 127, SW, A775 (3). Dasso 
and 'Bazso. Napa State Hospital v. 
Dasso, 158° Cal. 698, 96° P 335,018 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the doctrine, which is based wholly upon similarity | in sound and hence depends upon whether par- : 


LRANS 6438, 15 AnnCas 910. (4) 
Dauden and Darden. State v. Turner, 
25 La. Ann. 573. (5) Davis and’ Da- 
Taylor v. Com., 20 Gratt. (61 
Va.) 825. (6) Davison and Davidson. 
Davison v. Bankérs’ Life Assoc., 166 
Mo. A. 625, 150 NW 713. (7) Dead- 
ema and Diadema. State v. Patter- 
son, 24 N. C. 346, 38 AmD 699. (8) 
DeHust and DeHurst. Cotton’s Case, 
Cro. Eliz. 258, 78 Reprint 514. (9) 
Delia and Dollie. Williams v. U. §., 
3 App. (D. C.) 335. (10) Dickson and 
Dixon. Reading v. Waterman, 46 
Mich. 107, 8 NW 691. (11) Dierkes 
and Dierges or Doerges. Gorman v. 
Dierkes, 37 Mo. 576. (12) Dillahunty 
and Dillahinty and Dillaunty. Dilla- 
hunty_v. Davis, 74 Tex. 344, 12 SW 
Bot (13) Dimetra and Demetra. 
Bruschi v. Cooper, 30 Cal. A. 682, 159 
P7128, 734, (14) Disecommon and 
Discommen. Bell v. Fee Title Co., 69 
Cali Avil4a3T.. 23062 Pit598.09(15) Dixon 
and Dickson. Schoenfeld v. Bourne, 
1592 Mich, 139, 123 NW 537, 30 LRANS 


122. (16) Doerges, Dierges, and 
Dierkes. Gorman vy. Dierkes, 37 Mo. 
576. (17) Doke and Dope. Rhodes 


v. State, 74 Fla. 230, 76 S 776. (18) 
Domick and Domeck. Olive v. Com., 
54 Bush+ (Kiy!)<0376. (19) Donnelly 
and Donly. Donnelly v. State, 78 
Ala. 453. (20) Dooley and Doorley. 
New York, etc., Land Co. v. Dooley, 
338 Tex. Civ. A. 636, 77 SW. 1030. (21) 
Dorgan and Durgan. O’Donnell v. 
Peo., 224 Ill. 218, 79 NE 639, 8 Ann 
Cas 123. (22) Dougal McInnis and 
Dugald McGinnis. Barnes vy. Peo., 
18 Ill. 52, 65 AmD 699. , (23) Dowing 
and Downing. O’Brien v. Krockinski, 
50 Ill. <A. 456. (24) Droun and 
Drown. Com. v. Woods, 10 Gray 
(Mass.) 477. (25) Ducommun and 
Ducommen. Bell v, Fee Title Co., 69 
Cal. A. 437, 231 P 598. (26) Dyer and 

Niblo v. Dyer, (Tex. Civ. A.) 


[e] (1) Edmindson and Edmund- 
son. Edmundson vy, State, 17 Ala. 
179;752-AmD/ 169. (2) Edmonds and 
Edmunds. Maine y. Edmonds, 58 Okl. 
645, 160 P 483. (3) Edward and Ha- 
win. Mann yv. Birchard, 40 Vt. 326, 
94 AmD 398. (4) Hichman and Ich- 
man. Eichman v. State, 22 Tex. A. 
137, 2 SW 538. (5) Blbertson and 
Alberson. Elberson v. Richards, 42 
N. J. L. 69. (6) Elza and Elga. Peo. 
v. Callahan, 324 Ill. 101, 154 NE 463. 
(7) Ellen and Eleanor. Exendine v. 
Morris, 8 Mo. A. 383. (8) Ellen and 
Helen. Taylor v. Com., 20 Gratt, (61 
Va.) 825. (9) Ellett and Elliott. 
Robertson v. Winchester, 85 Tenn. 
171, 1 SW 781. (10) Emerly and 
Emiley. Galveston, ete, R. Co. v. 
Daniels, 1 Tex. Civ. A. 695, 20 SW 
955. (11) Emmens or Emmons and 
Emonds. Lyon v. Kain, 36 Ill. 362. 
(12) Ernst and Ernest. Lehmann vy. 
Shimeall, 195 Ill. A. 511.. (13) Erwin 
and Irvin. Williams v.. Hitzie, 83 
Ind. 303. (14) Esprosa and Espinosa. 
Reyes v. State, 81 Tex. Cr. 588, 196 
SW 532. (15) Estella and Stella, 
Silvey v. Silvey, 192 Mo. A. 179, 180 
Sw 1071. (16) Evert and Ewert. 
E»wert v. State, 48 Fla. 36, 37 S 334. 

[f] nes Fain and Fanes. State v. 
Hare, 95 N. C. 682. (2) Fancher and 
Fincher. Mooney v. State, 137 Ark. 
410, 210 SW 151. (3) Farelly and 
Farley. Leonard v. Wilson, 2 Cromp. 
& M. 589, 149 Reprint 895. (4) Far- 
ris and Forris. Lyne v. Sanford, 82 
Tex. 58, 19 SW 847, 27 AmSR 852. 
(5) Fauls and false. Gaines v. 
Gaines, 109 Ill. A. 226. (6) Fauntle- 
roy and Fontleroy. Wilks v. State, 
27 Tex. A. 281, 11 SW a) Se Faust 
and Foust. Faust v. U. S., 163 U. S. 
452, 16 a 1112, 41 ded. 224; State 
Vv. Foster, 164 La. 8138, 114 S 696, Le 
Fayleville and Fayeteville, Uz. 
Hinman, 26 F. Cas. No. 15,370, Baldy 
292. (9) Felix and Telix. Leleu v. 
Delcambre, 127 La. 281, 53 S 565. 
(10) Fenn and Finn, Alexander v. 


[45 C. J.—25] 


State, (Tex. Cr.),.25,SW 127. 
Fielder and Fielding. Fielding v. 
State, 30 Ga. A. 664, 118 SE 601. 
(12) Finegan and Finnegan. Peo. v. 
Mayworm, 5 Mich. 146. (13) Flory 
and Fleurer. Imhoff v. Fleurer, 2 
Phila, (Pat) 35; (14) Flory and 
Florez. State v. Florez, 5 La. Ann. 
429. (15) Forest and Foural. State 
v. Timmens, 4 Minn. 325. (18) For- 
ris and Farris. Lyne y. Sanford, 82 
Tex. 58, 19 SW 847, 27 AmSR 852. 
(17) Forshee and Foshee. Taylor v. 
State, 72 Ark. 613, 82 SW 495. (18) 
Foster and Faster. Foster v. State, 
1 Tex. A. 531. (19) Foster and Fors- 
ter. Bedford v. Forster, Cro, Jac. 77, 
79 Reprint 66. (20) Francis and 
Frances. State v. Hammond, 77 Mo. 
157: (21) Frazier and. Fraser. 
Frazier v. State, 19 Ala. As 322, 97S 
251, (22) Frederico and Fedrico. 
Hernandez v. State, 53 Tex. Cr. 468, 
110 SW 758. 

[g] (1) Garcia and Garzia. Rape 
v. State, 34 Tex.-Cr. 615, 31 SW 652. 
(2) Gardiner and Gardner. Rector v. 
Taylor, 12 Ark. 128. (3) Garret and 
Jaret. Graham v. Roberts, 1 Head 
(Tenn.) 56. (4) Geessler and Geiss- 
ler. Cleveland v. State, 20 Ind. 444. 
(5) George and Georg. Hall v. State, 
32 Tex, Cr. 594, 25 SW 292. (6) Gese 
and Gise. Dinkins v. State, 21 Ala. 
A. 206, 106 S 621. (7) Geton’ and 
Jetton. Dennis v. State, 71 Tex. Cr. 
162, 158 SW 1008. (8) Giboney and 
Gibney. Fleming vy. Giboney, 81 Tex. 
42.2) VIA SW. 5 13. (9) Giddings and 
Gidings or Gidines. State v. Lincoln, 
17 Wis. 579. (10) Gigger and Jiger 
or Jigr, Com. v. Jennings, 121 Mass. 
47, 23 AmR 249. (11) Girous and 
Geroux. Girous y. State, 29 Ind. 93. 
(12) Gittings and .Giddans. Woody 
v. State, 113 Ga. 927, 39. SE 297; . (18) 
Golson and Gholston. Golson v. 
State, 15 Ala. A, 420, 73 S 753. (14) 
Gooden and Goodwin. Goodwin v. 
State, 148 Tenn. 682, 257 SW 79... (15) 
Gordon and Gorden. White v. State, 
136 Ala. 58, 34. S177. (16) Gottleib 
and Gottlieb. Gottlieb v. Alton Grain 
Co., 87 App. Div. 380, 84 NYS 413 
{aff 181 N. Y. 563, 74. NB 1117]. (17) 
Gravier and Gravyaier. Semon sv. 
Hill, 7 Ark. 70. .(18) Guadalupe and 
Guadlupe. Reyes v. State, 45 Tex. 
Cr. 463, 76 SW:'457, 77-SW 218. (19) 
Guadlupe and Guadulupu. Cabel- 
lero v. State, 46 Tex. Cr. 457, 80 SW 
1014. : 

{h] (1) Hackman and Heckman. 
Bergman’s App., 88 Pa. 120, (2) 
Hamilton and Hamelton. Skillman 
vy. Clardy, 256 Mo, 297, 165 SW 1050. 
(3) Hamilton and Hampton. | Spiel- 
man v. Herskovitz, 78 Ind. A. 131, 134 
NE 909. (4) Hanaford and Hano- 
ford. Hanaford v. Morton, 22 Tex. 
Civ, A; 587, 55 SW 987. (5) Hanak 
and Hanik. Staha v, State, 72 Tex. 
Cr. 386, 162 SW 521. (6) Hanley and 
Hanly. Irvin v. Sebastian, 6 Ark. 338. 
(7) Hanlon and Hanlan. Coplon v. 
State, 
Harewood and Harrwood. Jones v. 
Stenor, 8 Bulstr. 121, 81 Reprint 108. 
(9) Harland and Holland. Ex p. Hol- 
land, 538 Tex: Cr. 301;,108 SW 1181. 
(10)’ Harman and Herman, Kahn v. 
Herman, 38 Ga. 266. (11) Harriman 
and Herriman. State v. Bean, 19 Vt. 
530. (12) Haverly and Havely. State 
vy. Havely, 21 Mo. 498. (13) Hays 
and Hase. Johnson y. State, 51 Fla. 
44,40 8 678. (14) Hearn and Hearne. 
Coster vy. Thomason, 19 Ala. 717. (15) 
Helmer and Hilmer. Cline y. State, 
84 Tex. Cr. 415,- 381.SW 175, 
Hendrix and Hendricks: Hendrix vy. 
State, 21 Ala. A. 517, 110 S 167 [cer- 
tiorari den 215 Ala. 114, 110 S 168]. 
(17) Henning and Herring. Felker 
vy. New Whatcom, 16 Wash. 178, 47 P 
505. (18) Heptum and Hepburn. 
Hall v. Rice, 64 Cal. 448, 1 P 891, 2 
P 889. (19) Herman and Harman. 
Miller v. Gaar-Scott, 
141 SW 1053, (20) Herring and Her- 


(11) 


16 Ala,; AS’ 39,075.25 1845; 98) } 


(16)! 


(Lex \Civ~ 5A)! 


ron. Herron vy. State, 93 Ga. 554, 19 
SE 243. (21) Hieronymus and Hero- 
nymus. Tevis v. Collier, 84 Tex. 638, 
19 SW 801. (22) Hinsdall and Hins- 
dale. Meredith v. Hinsdale, 2 Cai. 
(N. Y.) 362. (23) Hix Nowels and 
Hicks Nowells. Spoonemore y. State, 
25 Tex. A. 358, 8 SW 280. (24) Hodge 
and Hodges. ‘Davis v. State, 88 Tex. 
Cr... 7, 224 SW 510. . (25) Holdenville 
and Holenville. Western Union Tel. 
Co. v. Hankins, 50 Tex. Civ. A. 513, 
110 SW 539. (26) Horick and Horrick. 
Evans v. State, 150 Ind. 651, 50 NE 
820. (27) Hornback and Hornbeck. 
Little vy. Browning, 287 Mo. 278, 230 
Sw 92. (28) Hudson. and Hutson. 
Chapman vy. State, 18 Ga. 736; State 
v. Hutson, 15 Mo, 512; Cato v. Hut- 


son, 7 Mo, 142. (29) Hosea and 
Hosia. Steele vy. Wynn, 139 Ill. A. 
428. (30) Hutcheson and Hitchinson. 


State v. Stedman, 7 Port. (Ala.) 495. 

{i] () Isah and Isaiah: Ellis v. 
Merriman, 5 B. Mon. (Ky.) 296. (2) 
Israel and Isreal. Boren y. State, 32 
Nex. CEs 6i3.ty-- 20.05. 20 Ds 

[idee CED Jacob and Jaacob. Aboab’s 
1 Mod, 107, 86 Reprint 768. 
(2) James and Janes. Gatlin v. 
State, 72 Tex, Cr. 516, 163 SW 428; 
Janes. v. Whitbread, 11 C. B. 406, 73 
ECL 406, 138 Reprint 530. (3) Janury 
and January. Hutto v. State, 7 Tex. 
A. 44, (4) Japheth and Japhath. 
Morton v. McClure, 22 Ill. 257. (5) 
Jared and Garret. Graham v. Rob- 


erts, 1 Head (Tenn.) 56. (6) Jefferds 
and Jeffards. Com. v. Brigham, 147 
Mass. 414, 18 NE 167, (7) Jeffers 


and Jeffries. Jeffries v. Bartlett, 75 
Ga. 230 [writ of error dism 136 ss 
639, 10 SCt 1069, 34 L. ed. 549]. (8) 
Jetta and Jetter. Sporza v. German 
Sav. Bank, 119 App. Div. 172, 104 NYS 
260 [aff 192. Y. 8, 84 NE 406], (Ce 
Hamilton Spielman and H. Hampton 
Spielman. Spielman vy. Herskovitz, 
78, Ind; - A. 1381,,1384 NE 909. (10) 
John §S, Carrey and John S. Scarry. 
Scarry v. Bunker-Culler Lumber Co., 


233 Mo. 686, 136 SW 294. (11) John- 
son and Johnston. Johnston v. State, 
65 Fla. 492, 62 S 655; Miltonvale 


State Bank v. Kuhnle, 50 Kan. 420, 
31,.P 1057, 34 AmSR 129; State v. 
Jones, 55 Minn. 329, 56 NW 1068; 
Paul _v. Johnson, 9 Phila. (Pa.) 32; 
Truslow v. State, 95. Tenn 189, cat 
SW. 987. (12) Josef Maier and Jo- 
seph Meyer. Maier yv, Brock, 222 Mo. 
74,120 SW 1167, 133 AmSR eos Ly 6 
AnnCag 673. (13) Josiah and JoSier. 
Schooler v. Asherst, 1 Litt. (Ky.) 216, 
13>AmD 282. (14) Juli and Julee. 


Point v. State, 87 Ala. 148. (15) 
Julia and, July. Dickson y. State, 84 
Tex. Cr. 28 SW 815, 30 SW 807, 53 
AmSR 694. 

[k] (1) Kamberling and Kimber- 
ling. Houston v. State, 4 Greene 
(lowa) 437, (2) Kay and Key. 


Dickinson v, Bowes, 16 Hast 110, 104 
Reprint 1030. (3) Kealiher, Keoliher, 
Kelliher, Keller, Keolhier, and Kel- 
hier. Millett v. "Blake, 81 Me. 531, 18 
A 298, 10 AmSR 275. (4) Keeland 
and Kneeland, Doe v. Roe, Dudl. 
CG dirs A Tie (5) Keen and Keene. 
Com. v. Riley, Thach. Cr. (Mass.) 67. 
(6) Keen and King. King v. State, 
28 Ga. A, 228, 111 SE 84. (7) Ken- 
nedy McCutchen and Canada Mc- 
Cutchen. State v. White, 34 S. C. 59, 
12 SE 661, 27 AmSR 783. (8) Kess- 
ler and Kesler. Langley v. Kesler, 
57. Or, 281, 110.P 401, 111 PB 246:— (9) 
rue Bae Currier. Tibbets v. Kiah, 
N. H. 557.: (10) Kinney and Ken- 
aa Wipers vy. Harrett, 46 Mich. 87, 
8 NW 708. (11) Kirn and Kirns. 
State v. Booth, 46 Mont. 334, 127 P 
1017. (12) Koch and Kock. "Peo. Vv. 
Paisley, 220 Ill. A. 460 [aff 299 Ill. 
576, 182 NW 822], (13) Kreitz, Krietz, 
Kritz, and Critz. Kreitz v. Behrens- 
meyer, 125 Ill. 141, 17 NH 232, 8 Am 
SR.349. (14) Krower and Krowder. 
Alexis v. U. S., 129 Fed. 60, 63 CCA 
502.. (15) Kuhns and Coons. Kuhn 
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ticular names do in fact sound alike, the insertion | or omission of a ‘‘t’’ before the ending ‘‘son’’ is 


v. Kilmer, 16 Nebr. 699, 21 NW _ 443. ] 410. (30) Micheal and Mitchell.7154 SW 222: _ (8) Refugio and Re- 
(16) Kurkwiski and Kirkowski. State} Chiniquy v. Catholic Bishop, 41 Ill.|fugia. American Nat. Ins. Co. Vv. 
v. Johnson, 26 Minn. 316, 3 NW 982.|148. (31) Mikel and Mikil. Mikel] Rodriguez, (Tex. Civ. A.) 145 SW 
[1] (1) Lancaster and-Lancester.|v. State, 43 Tex. Cr. 615, 68 SW 512.] 654. (9) Remer and Renner. Puc- 
Anonymous, Aleyn 91, 82 Reprint] (32) Miner and Minner. Jackson v. kett v. Hetzer, 82 Kan. 726, 209) 5 
931. (2) Langford and Lankford.| Boneham, 15. Johns. (N. Y.) 226. (33) | 285, 136 AmSR 127.* (10) Rigby and 
State v. Mahan, 12 Tex. 283. (3) | Monson and Munson. Webster v.|Rigley. State v. Pointdexter, 117 La. 
Larson and Larsen. Gustavenson v.| Heginbotham, 23 Colo. A. 229, 238,]| 380, 41 S 688. (11) Robert Rodger 
State, 10 Wyo. 300, 68 P 1006. (4)]129 P 569, 571 [cit Cyc]. (34) Mon-| Strang and Robert Roger Strong. In 
Laun Gentary and Lon Gentry. Gen-|tacue and Montague. State v. Mon-|re Smith, 10 C. B. N.S, 344, 100 ECL 
try v. State, 62 Tex. Cr. 497, 137 SW] tague, 13 S. C. L. 257.. (35) Morris} 344, 142 Reprint 485. (12) Robinson, 
696. (5) Lawrence and Lawrance.|and Maurice. Thompson vy. ‘State,| Robertson, and Roberson. Wilker- 
Webb v. Lawrence, 1 Cromp. & M.| (Tex. Cr.) 97 SW 316. (36) Morse} son vy. State, 13 Mo. 91, 53 AmD b Rais 
806, 149 Reprint 624. (6) Lawson|and Moss. Morse y. State, (Ala. A.) | (13) Robinson and Robison. Peo. Vv. 
and Lossene. State v. Pullens, 81]112 S 806; Litchfield v. Farmington, } Cooke, 6 Park, Cr, (N. Y.) 31. (14) 
Mo. 387. (7) Leaphardt and Leap-|7 Conn. 100. (37) Mousur, Mousuer,| Rohweder and Rohwweder. Riley v. 
hat. Leaphardt vy. Sloan, 5 Blackf.|and Mozer. Ruddell vy. Mozer, 1 Ark.| Litchfield, 168 Iowa 187, 150 NW 81, 
(Ind.) 278. (8) Lebering, Lebrun,| 503. (38) Munnison and Munnicon.} AnnCas1917B 172. (15) Rombauer 
and Lebring. Ketland v. Lebering,}| U. S. v. Medina, 15 N. M. 204, 103 P| and Rambauer. Patmor v. Rom- 
TARE Gas! Now {144.0 2, Washes Cie? | 976: (39) Murphey and Murphy.| bauer, 41 Kan. 295, 21 P 284. (16) 
201. (9) Leola and Leolar. Miller | Magill v. Murphey, 180 Ill. A, 487. Rooks and Rux. Rooks y. State, 83 
v. State, 110 Ala. 69, 20 S 392. (10) {n] (1) Nanne and Nonne. Nonne} Ala. 79, 3 S 720. (17) Rosa and 
Lewis and Louis. Smith v. Dwight,| v. Maxey, T. Jones 219, 84 Reprint] Rose. Galliano v. Kilfoy, 94 Cal. 86, 
80 Or. 1,°148 P 477, 156 P 578, Ann} 1226. (2) Newberry and Nuberry.| 29 P 416. (18) Rosalie Asbury and 
Casi918D 563. (11) Lineoln and|Gibson v. Staghorn Cattle Co., 26] Rosalie Asubury. State v. Bischoff, 
Lington. Armstrong v. Colby, 47] Colo. A. 148, 141 P 507. (3) New-|146 La. 748, 84 S 41. (19) Roten and 
Vt. 359. (12) Lindsay, Lindsey, and| braw and Newbrough. Newbrough v.| Wroten. Bowlin y. Freeland, (Tex. 
Lindsy. Roberts v. State, 2 Tex. A.| Moore, (Mo.) 202. SW 547. (4) New-| Civ. A.) 289 SW 721, 722 [cit Cyc]. 
4, (13) Linniger and lLinmiger.| ton, Nuton and Newten. Newton v.| (20) Rowland and Roland. Deckard 
State v. Wahl, 118 Kan. 771, 236 P| Newell, 26 Minn. 529, 6 NW 346. (5) |v. State, 57 Tex. Cr. 359, 123 SW 
652. _(14) Litherbarrow and Lether-| Noberto and Norberto. Salinas v.| 417. (21) Rudolf Gersmann and Ru- 
barrow. Letherbarrow v. Ward, 5|State, 39 Tex. Cr. 319, 45-SW 900.|dolph Gersman. Gersman v. Levy, 
Jur. 388. (15) Littelmore and Lida-| (6) Nolan and Nowlin. Birones v.| 57 Misc. 156, 108 NYS 1107 [app dism 
more. Parker v. Peo., 97 Ill. 32. (16) | State, 105 Ark, 82, 150 SW 416. (7) |126 App. Div. 83, 110 NYS 236]. (22) 
Louis and Lewis. Block v. State, 66| Nolen and Noland. Burks v. State,| Ruthe and Ruty. Ruthe vy. Green 
Ala. 493; Marr v. Wetzel, 3 Colo. 2;| (Tex. Cr.) 35 SW 173. (8) Nowels| Bay, etc., R. Co., 37 Wis. 344. 
Girous v. State, 29 Ind. 93. (17) |} and Nowells. Spoonemore v. State, [s] (1) Saffle and Saffell. Hoff- 
Lovett and Levatte. Lovett v. State,| 25 Tex. A. 358, 8 SW 280. man v. Bircher, 22 W. Va. 537. (2) 
9 Ga. A. 232, 70 SE 989. (18) Lun- fo] (1) Oglibee and Ogilsbee.| Salome Sancedo and Salome Saudda. 
son and Lonson. Peo. v. Ziderowski, | Hamilton v. Langley, 26 S. C. L. 498.| Claycomb y. State, 22 Okl. Cr. 315, 
325 Ill. 232, 156 NE 274. (19) Lytle} (2) Oliveri and Olivere. Oliveri v.| 211 P 429. (3) Samrud and Sanne- 
and Little. Lytle v. Peo., 47 Ill. 422.| State, 13 Ala. A. 348, 69 S 359. (3)|rud. State v. Sannerud, 38 Minn. 
[m] (1) Mable and Maple. Smith | O’Meara, O’Mara, and O’Mera. | 229, 36 NW 447. (4) Samul and 
v. State, 63 Tex. Cr. 183, 140 SW]|O’Meara v. North America Min. Co.,] Samuel. Fenn v. Alston, 11 Mod. 
1096. (2) Macomber and McComber.| 2 Nev. 123. (4) Osburn and Ozburn.| 284, 88 Reprint 1042. (5) Sarmine 
Macomber v. Kinney, 114 Minn. 146,} Ozburn v. Corn Exch. Nat. Bank, 208}and Sarmin. Cull vy. Sarmin, 3 Lev. 
128 NW 1001, 130 NW 851. (3) Ma-|Ill. A. 155. (5) Otainme and Antoine.| 66, 83 Reprint 579. (6) Schiltz and 
lay or Maley and Mealy. Com. v.|Chiniquy v. Catholic Bishop, 41 Ill.| Schultz. Veit vy. Schwob, 127 App. 
Donovan, 13 Allen (Mass.) 571. (4) | 148. (6) Owen D. Haverly and] Div. 171, 111 NYS 286. (7) Schmitt 
Mans Putnam and Mance Putnam.|] Owens D. Havely. State v. Havely,} and Schmidt. Schmitt, ete., Co. v. 
Putnam vy. State, 16 Ala. A. 171, 76] 21 Mo. 498. Mahoney, 60 Nebr. 20, 82 NW 99. 
S 408. (5) Margruite and Margue- [p] (1) Palus and Paulus. Cod-| (8) Schutz and Schultz. Veit v. 
rite. Peo. vy, Ziderowski, 325 Ill. 232,] well’s Case, 5 Coke 42, 77 Reprint| Schwob, supra. (9) Seales and 
156 NE 274. (6) Maria and Marie.|120. (2) Patmor and Palmer. Pat-|Surles. Murray v. Peo., 49 Colo. 109, 
Watkins v. State, 18 Ga. A. 500, 89] mor v. Rombauer, 41 Kan. 295, 21 P|111 P 711, AnnCas1912A 693. (10) 
* SE 624. (7) Marietta and Mary Etta. | 284. (3) Patterson and Petterson.| Seaver and Seavers. Seaver v. Fitz- 
Goode v. State, 2 Tex. A. 520. (8) | Jackson v. Cody, 9 Cow. (N. Y.) 140.] gerald, 23 Cal. 85. (11) Seden and 
Marres and Mars. Com. v. Stone, 103] (4) Pecarsky- and Pekarsky. Krule-| Soden. Wyatt v. Barwell, 19 Ves. Jr. 
Mass, 421. (9) Mason and Masson. | witch v. Pecarsky, 159 NYS 827. (5) | 485, 34 Reprint 578. (12) Segear and 
Bou v.. Willits, 61 Cal, A. 32, 214 P| Peder Pederson and Peter Peterson.| Seger. Brunger v. Seger, 1 Rolle 425, 
519. (10) Matoska and Matosky.| Pederson v. Lease, 48 Wash. 253, 93} 81 Reprint 583. (13) Segrave and 
Poldrack vy. State, 86 Tex. Cr. 272,|P 439, 125 AmSR 922, (6) Penny | Seagrave. Williams v. Ogle, Str. 
216 SW 170. (11) Matranga and|and Pinney. Pinney v. State, 156] 889, 93 Reprint 919. (14) Seibert 
Marauga. State v. Canton, 131 La.|.Ind. 167, 59 NE 383. (7) Penryn and] and Sibert. Green v. Meyers, 98 Mo. 
255, 59 S 202. (12) Maurice and Mor-| Pennyrine. Elliott v. Knott, 14 Md.] A. 488, 72 SW 128. (15) Selia and 
ris. Thompson y, State, (Tex. Cr.) |121, 74 AmD 519. (8) Peregran and| Celia. Galveston, ete., R. Co. v. San- 
97 SW 316. (13) Mauzy and Mossie. | Peregrine. Dunn v. Clements, 52 N.| chez, (Tex. Civ. A.) 65 SW 893. (16) 
Evans v. State, (Ind.) 155 NE 2038.|C. 58. (9) Perkacin and Prkachin.| Serelda and Zerelday. Cartwright v. 
(14) Mayer, Meyer, and Meyers.| Kriste v. International Sav., etce.,| McGown, 121 Ill. 388, 12 NE 737, 2 
Smurr v. State, 88 Ind. 504. (15) | Bank, 17 Cal. A. 301, 119 P 666. (10) |] AmSR 105. (17) Settle and Settles. 
McCaig and McKeg. Lunsford yv.| Peter Spino and Pietro Spina. Miller] Settles vy. Scott, (Mo.) 211 SW 35. 
State, 80 Tex. Cr. 413, 190 SW 157.| v. Petrocelli, 286 Fed. 846, 150 CCA] (18) Shacraft and Shacroft. Denner 
(16) McClure and Mclure. Taylor|108. (11) Petrie and Petris. Petrie} v. Shacroft, Cro. Eliz. 258, 78 Re- 
v. State, 15 Ala. A. 72, 72 S 557. (17) |v. Woodworth, 3 Cai. (N. Y.) 219, Col.| print 514. .(19) Shaffer and Shafer. 
McConnelsburg and Connelsburg. | & C. Cas. 496. (12) Pettis and Pittie.| Rowe v. Palmer, 29 Kan. 337. (20) 
Gibson v. Gibson, 20 Pa. 9. (18) | Hutto v. State, 7 Tex. A. 44. (13)] Shields and Sheals. Shield’s Est., 3 
McCulla and McCullough or McCul-| Philip and Philup. Peo, v. Goldberg, | LuzLegObs (Pa.) 174. (21) Shipcott 
lar. Ex p. McCullar, 213 Ala, 169,| 287 Ill. 238, 122 NB 530, (14) Philip] and Shapecott. Bowen v. Shapcott, 1 
104 S 488. (19) McDonald and Mc-]and Pilip. Taylor v. Rogers, Minor] Bast 542, 102 Reprint 209. (22) Shu- 
Donnell. McDonald v. Peo., 47 Ill.}| (Ala.) 197. (15) Pillsby and Pills-] ter and Shutter. State vy. Johnson, 
533. (20) McGilligan and Megilli-| bury. Pillsbury v. Dugan, 9 Oh. 117,| 36 Wash. 294, 78 P 903. (23) Simons 
gan. Pope v. Kirchner, 77 Cal. 152,]34 AmD 427. (16) Poyner and |and Symonds. Western Union Tel. 
19 P 264. (21) McInnis and Mc-| Pointer. Gauss vy. Com., 141 Va. 440,| Co. v. Drake, 14 Tex. Civ. A. 601, 38 
Ginnis. Barnes v. Peo., 18 Ill. 52, 65}126 SH 1. (17) Preyer and Pryor or| SW 632. (24) Sinclair and St. Clair. 
AmD 699. (22) McKay and Macke.| Prior, Page v. State, 61 Ala. 16.} Rivard v. Gardner, 39 Ill. 125. (25) 
International, ete., R. Co. vy. Kindred,| (18) Puthuff and Biddulph. Pills-| Sofia and Sofira. Owen v. State, 7 
57 Tex. 491. (23) McLaughlin and] bury v. Dugan, supra. Tex. A. 329. (26) Sophia and Sophie. 
McGloflin. McLaughlin v. State, 52 (r] (1) Rae and Wray. Vance v.| Spielman v. Herskovitz, 78 Ind. A. 
Ind. 476. (24) McNicoll and Mc-| Wray, (Ont.) 3 CanLJ 69. (2) Ra-|131, 134 NE 909. (27) Stafford and 
Nicle. Reg. v. Wilson, 2 C. & K. 527,| vier and Revear. Howard vy. State, | Stratford. Wilson v. Stafford, 2 
61 HCL 527. (25) McPhersion and] 151 Ala. 22, 44S 95. (3) Rawlin and| Chit. 355, 18 ECL 673. (28) Stall and 
McPherson. Hardy v. State, 86 Tex.| Roland or Rolin. Roland y. State,| Stoll. Peo. v. Jacobson, 178 Til. A. 
Cr. 515, 217 SW_939. (26) Meherhoff | 127 Ga. 401, 56 SE 412. (4) Ray and] 313. (29) Standberg and Strandberg. 
and Mehrhoff. Dinkins v. Prescot, 6| Wray. Sparks vy. Sparks, 51 Kan.| Peo. v. Harrison, 14 Cal. A. 545, 112 
Porto Rico Fed. 470. (27) Metz and/195, 32 P 892. (5) Read_and Reed.|P 733. (30) Starlin and Starling. 
Meetz. Metz v. McAvoy Brewing] Goethal v. Reed, 35 Tex. Civ. A. 461,| Starling v. State, 18 Ala. A. 610, 93 
Conn 9Ss aT AS 584 (28) Meyer,|] 81 SW _ 592. (6) Reed and Read.|S 221. (31) Staunton and Stanton. 
Meyers, and Mayer. Smurr v, State,} State v. Potts, 9 N. J. L. 26, 17 AmD|] Peo. vy. Spoor, 235 Ill. 230, 85 NE 207, 
88 Ind. 504. (29) Michal and Mi-| 449. (7) Reen Perrey and Rene|126 AmSR 197, 14 AnnCas 638. (32) 
chaels.. State v. Houser, 44 N, CC.) Perry. Pye v. State, 71 Tex. Cr. 94,|Steinburg and Steenburg. Carrall v. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘(36) Stores and Storrs. 


§ 19}: 


usually held immaterial,!® as is also in many cases 
the omission or addition of a final ‘‘e,’’1® the two 
names being considered idem sonans. But the addi- 
tion or omission of a final ‘‘s’’ is usually held a 
fatal variance,!* although in some cases it has been 
held immaterial.18 Where the orthography of two 


State, 53 Nebr. 431, 73 NW 939. (33) } 
Steven Stebbins and Stevens_ Steb- 
bins. Stevens v. Stebbins, 4 Ill. 25. 
(34) Stewart and Stuart. Ansley v. 
Stuart, 123 La. 330, 48 S 953. (35) 
Stier and Stirr. New Albany_v. 
Stier, 34 Ind. A. 615, 72 NE. 275. 
Peo. v. Suth- 
erland, 81 N. Y. 1. (37) Stormer and 
Stermer. Sample vy. Robb, 16 Pa. 
305. (38) Storrs and Stores. Peo. v. 
Sutherland, 81 N. Y. 1. (39) Strahn 
and Strahm. Myers y. State, 84 Fla. 
512, 94 S 508. (40) Stramier and 
Strambler. Galveston, ete., R. Co. 
v. Stealey, 66 Tex. 468, 1 SW 186. 
(41) Susan and Susannah. State v. 
Johnson, 67 N. C. 55. (42) Symms 
and Symonds. Allen vy. Symonds, 4 
Mod. 347, 87 Reprint 436. 

{t] (1) Thele and Fhele. 
Williams, 233 Ill. A. 53. 
son and Thonpson. State v. Wheeler, 
35 Vt. 261. (3) Thweatt and Threet. 
Gooden vy. State, 55 Ala. 178. (4) 
Tidmarch and Tidmarsh. Peo. vy. 
Tidmarsh, 113 Ill. A. 153. (5) Tid- 
marsh and Tinmirsh. Homan v. 
Tidmarsh, 11 Moore C. P. 231, 22 
ECL 606. (6) Tiller and _ Titter. 
Kelly v. Kuhnhausen, 51 Wash. 198, 
98 P 603, 130 AmSR 1093. (7) Toc- 
kel and Tockle. Davis v. Snyder, 248 
Mass. 387, 143 NE 319. (8) Tougaw 
and Tugaw. Girous v. State, 29 Ind. 
93. (9) Tout and Trout. Prebster 
v. Henderson, 186 Ind. 21, 113 NE 
241, 114 NE 691. (10) Townsen and 
Townsend. Townsend v. Ratcliff, 50 
Tex. 148. (11) Trobridge and Trow- 
bridge. Buhl v. Trowbridge, 42 Mich. 
44, 3 NW 245. 

fu] Usrey and Usury. 
v. Walker, 10 Ala. 370. 

[v] (1) Valentine Schuetz and 
Fallandine Shutz. Knickerbocker Ice 
Co. v. Surprise, (Ind, A.) 97 NE 357. 
(2) Van Nortrick and Van Nortwick. 
Mallory v. Riggs, 76 Iowa 748, 39 
NW_ 886. (3) Vase and Vass. State 
v. Collins, 115 N. C. 716, 20 SE 452. 
(4) Vaughn and Vaughan. Godard 
v. State, 100 Ark. 148, 139 SW 11831. 
(5) Veike and Vieke. Selby v. State, 
161 Ind. 667, 69 NE 463. (6) Vester 
and Vister. Gaither v. Com., 91 SW 
1124, 28 KyL 1345. (7) Victory and 
Victoria. Brown vy. Brown, 213 Ala. 
339, 105 S 171. (8) Virginia and Hu- 
genia, Mt. Pleasant Coay Co. v. 
Watts, (Ind. A.) 151 NE 7. 

[w] (1) Wanser and Wanzer. 
Wanzer v. Barker 5 Miss. 363. (2) 
Warford and Wafford. Western Un- 
ion Tel. Co. v. Wafford, 43 Tex. 
Civ. A. 589; 97, SW..324. (3) .War- 
son and Wasson. State v. Holburn, 
23: =S) —-D. -209, 121.. NW 100. (4) 
Wash-pans and was-pans. Lynch y. 
Wilson, 4 Blackf. (Ind.) 288. (5) 
Watford and Wadford. Hayes v. 
State, 58 Ga. 35. (6) Watkins and 


Mon. (Pa.) 4465. 
Williams. 
A. 226. 

print 93. 
Woolley 


and Roten. 


Cye@l. 


Peo. v. 
OMT aha 68S. 65s, 
AmSR 129, 

329, 56 NW 1068. 
J. L. 69. 

189, 31 SW 987. 


Coster v. 


P 1083. 


Gresham | Ala. 30, 


of idem sonans, 
United 
ciety). 
[cit Cyc]. 

589, 127 P 985. 


Wadkins. Bennett v. State, 62 Ark. 

516, 36 SW. 947. (7) Watson and 

Whatson. Toole v. Peterson, 31 N.| Ch. 75. 

Cc. 180. (8) Weinstraub and Wein- 18. Cal.—Robben 


traub. Peo. v. Gormach, 302 Ill. 332, 
134 NE 756, 29 ALR 1120. (9) Welch 
and Welsch. Webb v. State, 149 Ga. 
211, 99 SE 630. (10) Welch and 
Welsh. Donohoe-Kelly Banking Co. 
v. Southern Pac. Co., 138 Cal. 183, 71 
P 93, 94 AmSR 28. (11) Wesley and 
Westley. Proudfoot v. Lount, 9 
Grant Ch. (Ont.) 70. (12) Weston 
and Wason. Symmers v. Wason, 1 
B. & P. 105, 126 Reprint 804. (13) 
Whatson and Watson. Toole v. Pe- 
terson, 31 N. C. 180. (14) Whitman 
and Whiteman. Henry v. State, 7 
Tex. A. 388. (15). Whyneard and 
Winyard. Rex v. Foster, R. & R. 
412, 168 Reprint 872. (16) Wilker- 
son and Wilkinson. Wilkerson Vv. 
State, 18 Mo. 91, 53 AmD 137. (17) 


424, 98 SW 147. 
Iowa.—Woods 
NW 675. 


$34.) W227) Pe 10Lm 
N. 
410. 


A. 226, 


NAMES 


Wille and Villee. Villee v. Com., 1 
(18) William and 

Williams v. State, 5 Tex. 
(19) William. Hamilton M. 
and William Henry M. Newton v. 
Maxwell, 2 Cromp. & J. 216, 149 Re- 
(20) Witt and Wid. ‘Veal 
v. State, 116 Ga. 589, 42 SH 705. (21) 
and Wolley. 
Woolley, 21 Ark. 462. 
Bowlin v. C 
(Tex. Civ. A.) 289 SW 721, 722 [cit 


[y] Yarbery and Yarbro. 
sell v, Oliver, 78 Tex. 11, 14 SW 264. 

{z] (1) Zann and Zau. 
Clark, 53 Tex. Civ. A. 525, 117 SW 
892. (2) Zimri and Zemeriah. Ames 
v. Snider, 55 Ill. 498. ; 

15. Ala.—Golson y. State, 15 Ala. 
A. 420, 73 S 753, 754 [eit Cyc]. 

Fla.—Johnston vy. 


Kan.—Miltonvale 
Kuhnle, 50 Kan. 420, 31 P 1057, 34 


Minn.—State v. 
N. J.—Elberson v. Richards, 42 N. 
Tenn.—Truslow y. State, 95 Tenn. 


16. Jackson y. State, 74 Ala. 26; 
Thomason, 
Com.) v,. Riley,....Thach.... Cr; 
67; Altschul v. Casey, 45 Or. 182, 76 


17. Ala.—Prince v. State, 211 Ala. 
468, 101 S 174; Wells v. State, 187 
Ala. 1, 65 S 950; Noble v. State, 139 
Ala. 90, 36 S 19; Jacobs vy. State, 61 
Ala. 448; Humphrey v. Whitten, 17 


Ark.—Woods v. State, 123 Ark. 111, 
184 SW 409, AnnCas1918A 348; Se- 
mon vy. Hill, 7 Ark. 70. 

Cal.—Robben v. Benson, 43 Cal. A. 
204, 185 P 200, 204 [cit Cyc]. 

Colo.— Bloomer Vv. Cristler, 22 Colo. 
A, 238, 123 P 966, 967 [quot Cyc]. 

Ill.— Davids v. Peo., 192 Ill. 176, 
61 NE 537; Gonzalia ‘v. Bartelsman, 
143 Il. 634, 32 NE 532. 
Spreyne y. Garfield Lodge No. 1, 117 
Ill. A. 258 (holding that as against 
a plea of nul tiel corporation a char- 
ter granted to the United Slavonians 
Benevolent Society does not tend to 
prove, by the application of the rule 
the corporate exis- 
tence of Garfield Lodge No. 1 of the 
Slavonian 


Mo.—Myers v. De Lisle, 259 Mo. 
506, 509, 168 SW 676, 52 LRANS 937 


Or.—Hodgkin v. 


Tex.—Faver v. Robinson, 46 Tex. 
206; Brown v. State, 28 Tex. A. 65, 
11 SW 1022; Neiderluck.v. State, 21 
Tex. A. 320, 17 SW. 467; Parchman 
vy. State, 2 Tex, A. 228, 27: AmR 435. 

Ont.—McDonald v. Rodger, 9 Grant 


Cal. A. 204, 185 P 200. 
Tll.—Stevens vy. Stebbins, 4 Ill, 25. 
Ind.—Smurr v. State, 88 Ind. 504. 
Ind. T.—Willis.v. U. S., 6 Ind. T. 


Mo.—Settles v. Scott, 211 SW 35; 
State v. Havely, 21 Mo, 498. 

Mont.—State v. Booth, 
C.—State v. Houser, 44 N. C. 


Tex.—Davis v, State, 88 Tex., Cr.! 7, 
224 SW 510; Ex p. Sawyers, 
48 SW 512; Williams v. State, 5 Tex. 


19. Geneva ev. 
Iowa 1173, 206 NW 1382;, Donnel v. 


45 C.J.] 387 


names is different, and they do not sound the same 
when fairly pronounced, the doctrine is clearly in- 
applicable.° And many names sounding little or 
much alike have been declared by courts or juries 
not idem sonans, particular examples of which, 
alphabetically arranged, are given in the footnotes.?° 


J. S., Morr. (lowa) 141, 39 AmD 
457; Steinman v, Jessee, 108 Va. 567, 
62 SE 275.- Compare Woolbridge v. 
State, 13 Tex. A. 443, 44 AmR 708 
(holding that, where a verdict in a 
criminal case recited that defendant 
was guilty of murder in the “fist” 
degree, the doctrine of idem sonans 
would not justify the court in con- 
struing ‘fist’ as meaning “first’’). 
20. [a] (1) Aaron and Lamon. 
Barnes v. Simms, 40 N. CG. 392, 49 
AmD 435. (2) Abie and Avie, or 
Ovie. Burgamy v. State, 4 Tex, A. 
572. (3) Able and Ebling. Weber v. 
Ebling, 2 Mo. A. 15. (4) Absolem 
Baxter and Absalom Backus. Final 
v. Backus, 18 Mich. 218. (5) Agnes 
and Anne. 2 Rolle Abr. p 138. (6) Al- 
vary, Arvary, and Alberry. Suttle 
v. State, 19 Ala. A. 198, 96 S$ 90. (7) 


Power =v. 
(22) Wroten 
Freeland, 
Rus- 


Zan Vv. 


State, 65 Fla.] Ammon and Amann. Amann v. Peo., 
76 Ill. 188. (8) ApPell and ApBell. 
State Bank v.|¥Floyd v. Bethell, Dana Abr. p 331. (9) 


Appropriate and appriate. Jones v. 
State, 25 Tex. A. 621, 8 SW 801, 8 
AmSR 449. (10) Asher and’ Ashley. 
Bates v. State Bank, 7 Ark. 394, 46 
AmD 293, 

[b] (1) Barham and Barnham. 
Kirk v. Suttle, 6 Ala. 679. (2) Bar- 
nard and Barent. Ducommun vy. Hy- 
Singer, 14 Ill. 249. (3) Barnep and 
Barnap. Reg. v. Carter, 6 Mod. 168, 
87 Reprint 924. (4) Baskervill and 
Baskerfield. Macduncoh vy. Stafford, 
2 Rolle 166, 81 Reprint 727. (5) 
Battles and Bappels or Boppes. 
Leath v. State, 132 Ala. 26, 31 S 108. 
(6) Behrensmeyer and Dehbsumeyer. 
Kreitz vy. Behrensmeyer, 125 IN, 141, 
17 NE 232, 8 AmSR 349. (7) Ber- 
nard and Berend. Wilks y. Lorck, 2 
Taunt. 399, 127 Reprint 1133. (8) 
Bert and Bertha. White v. State, 7 
Ala. A. 69, 61 S 468. (9) Bill and 

- Bull v. Traynham, 37°S. @. L. 
433. (10) Binford and Brimford. 
Entrekin vy. Chambers, 11 Kan. 368. 
(11) Blake and Black. State v. 
Smith, 160 La. 503, 107 S 386. (12) 
Bolling and Bowling. Com. Vv. 
Kearns, 1 Va. Cas. (3 Va.) 109. (13) 
Boudouris and Bouderioyni. Peo. v. 
Bouderioyni, 299 Ill. 96, 132 NE 501. 
(14) Boulden and Bourland. McCor- 
mick v. Jester, 53 Tex, Civ. A. 306, 
115 SW 278. (15) Bowles and Bow- 
ers. May v. State, 115 Miss. 708, 76 
S 636. (16) Brison and Prison. Com. 
v. Huffman, Add. (Pa.) 140. (17) 
Bronson and Brunson. Sioux Valley 
State Bank y. Drovers’ Nat, Bank, 
58. TNGe A. -A3962 (18) Brooke and 
Brooks. Bloomer vy. Cristler, 22 Colo. 
A, 238, 123 P 966. (19) Brown and 
Brow. Brown y. Marqueze, 30 Tex. 
77. (20) Bryan and Bryant. Weide- 
meyer v. Bryan, 21 Tex, Civ. A, 428, 
53 SW. 353. (21) Buhler and But- 
ler. Xeter Realty Co. vy. Samorini, 
135 La. 976, 66 S 318. (22) Burger 
and Buerger. Schumaker y. Schoen, 
2 PittsbLegJNS (Pa.) 69. (23) Bur- 
glary and burgerally. Haney v. 
State, 2 Tex. A, 504. (24) Burral 
and Burrill. Com. v. Gillespie, 7 
Serge. & R. (Pa.) 469, 10 AmD 475. 
(25): Byrly. and Byerly. U. Sv: v. 
Wilson, 28 F. Cas, No. 16,730, Baldw. 


Jones, 55 Minn. 


19) Alas’ 3ta'T 
(Mass. ) 


Compare 


Benevolent So- 


Boswell, 63 Or. 


v. Benson, 438 


8. 

[ec] (1) Cameron and Cambron. 
Campbell v. State, 18 Ala. A. 219, 
90 S 43. (2) Carhart and Cawhart. 
Carhart v. Britt, 3 Tex. A, Civ. Cas. 
$373. (3) Carrey and Scarry. 
Searry v. Bunker-Culler Lumber Co., 
233 Mo. 686, 136 SW 294. (4) Carri- 
gan and Kerriken. Kerriken vy. Cope- 
land, 5 N. B. 567. (5) Catherine and 
Ratherine. Swails vy. State, 7 Blackf. 
(Ind.) 324. (6) Chapelear and 
Chapelas. Leath v. State, 132 Ala. 
26, 31 S 108. (7) Cierniak and Czer-* 
ionak. Tomezak v. Bergman, 269 Ill. 


Hollowell, 214 


46 Mont. 


(Cr.) 


Thompson, 200 


388 [45 C.J.] 
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As to the application of the principle it is impossi- | ble to state more specific rules, and each case must 


330, 109 NE 1008. (8) Claes and 
Chas. Bedwell v. Ashton, 87 Ill. A. 
272. (9) Clements and Clemons. 
Clements v. State, 19 Ala. A. 640, 
9928S" -832. (10) Clendinen and 
Clendenard. Oates v. Clendenard, 87 
Ala. 734, 6 S 359. (11) Clio and Cleo. 
Davis v. State, 21 Ala. A. 231, 106 
S'874.-) 2) ;Cobb' and Cobbs. Ja- 
cobs v. State, 61. Ala. 448. (13) 
oa ag and Cocken. Finch v. Cocken, 

Cy, M. R. 196, 150 Reprint 85. 
res} Comyns and Cummins. Cruik- 
shank v. Comyns, 24 Ill. 602. (15) 
Connell and McConnell. State v. 
Flannery, 263 Mo. 579, 590, 173 SW 
1053 [eit Cye]. (16) Conrad and 
Connrod. Shields v. Hunt, 45 Tex. 
424. (17) Conroy and Conway. 
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be determined by the sound of the two names, as to 
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SE 705; Dickerson v. Brady, 23. Ga. 
ua guariene v. State, 9 Ga. A. 232, 70 


Ind.—Evans y. State, 155 NE 203; 
Siebert v. State, 95 Ind. 471; Smurr 
v. State, 88 Ind. 504. f 

Iowa.—Donnel v, U. S., Morr, 141, 
39 AmD 457. 

Mass.—Anderson v. Qualey, 216 
Mass. 106, 103 NE 90; Com. v. War- 
ren, 1438 Mass. 568, 10 NE 178; Com. 
v. Donovan, 13 Allen 571; Com. vy. 
Mehan, 11 Gray 321. 


Mo.—Hinstein v. Holladay-Klotz 
Land, etc., To., 


132. Mo. A. 82, 111 
SW_ 859 


Mont.—State  v. 
Mont, 549, 27 P 349. 

N. M.—State v. Alva, 18 N. M. 143, 
134 P 209. 

Tex.—Weitzel v. State, 28 Tex. A. 
523, 18 SW 864, 19 AmSR 855. 

And see cases infra this note. 

[a] Names submitted to jury.— 
(1) Amadeasis and Amandesis. Lilly 
v. Somerville, 142 Ind, 298, 40 NE 


Thompson, 10 
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pleadings present the issue.*? 


In Virginia, when the question of idem sonans 
arises on the evidence, it is always submitted to the 
jury to be determined by them as a matter of fact.*? 


[§ 21] C. Applicability of the 
General, The general principle of 


plies equally to civil and criminal proceedings,** and 
to misspelled names upon a ballot,** as well as to 
records,®> such as judgment dockets and indices; 
but it has been held not to extend in the latter 
case to names which begin with different letters, 
In other circum- 
stances, however, no such restriction is made.** Un- 
der the doctrine that statutory methods of giving 
notice to a defendant other than by personal serv- 


even though pronounced alike.*’ 


ice are to be strictly followed, it 


1088, (2) Boyce and Bice, Boyce 
v. Danz, 29 Mich. 146. (3) Burdet 
and Boredet or Boudet. Aaron v. 
State, 37 Ala. 106. (4) Celestia and 
Céleste. Com. v. Warren, 143 Mass. 
568, 10 NE 178. (5) Choy Fong and 
Toy Fong. Peo. v. Fick, 89 Cal. 144, 
26 P 759. (6) Cluin and Klune. Com. 
v. Gill; 14 Gray (Mass.) 400. 
Codgel and _ Cogdell. Cogdell v. 
Western Union Tel. Co., 1385 N. C. 431, 
47 SE 490. (8) Currier and Kiah. 
Tibbets v. Kiah, 2 N. H. 557. (9) 
Darius and Tryus. Reg. v. Davis, 2 
Den. C. C. 231, 169 Reprint 486. (10) 
Flory and ~Fleurer, Imhoff Vv. 
Fleurer, 2 Phila. (Pa.) 35, (11) Fooley 
-and Foley. Underwood v. State, 72 
Ala. 220. (12) Freude and Fraude. 
Weitzel v. State, 28 Tex. A. 523, 13 
SW 864, 19 AmSR 855. (13) Giger 
and Jiger or Jigr. Com. v. Jennings, 
121 Mass. 47, 23 AmR 249. (14) 
Goolsby and Goosbey. Erickson vy. 
State, 14° Ariz. 253, 127. P' 754. (15) 
Hemessey and Hennessey. Com. v. 
Mehan, 11 Gray (Mass.) 321. (16) 
Kurkwiski and Kurkowski. State v. 
Johnson, 26 Minn. 316, 3 NW _ 982. 
(17) Lewis and Leus. Hinstein v. 
Holladay-Klotz Land, etc., Co., 132 
Mo, A, 82, 111 SW 859. (18) Malay 
or Maley and Mealy. Com. v. Dono- 
van, 13 Allen (Mass.) 571. (19) 
Manter and Menter. State v. Per- 
kins, 70 N. H. 330, 47 A 268. (20) 
Marres and Mars. Com. v. Stone, 
103 Mass. 421. (21) Noble and No- 
bles. Noble v. State, 139 Ala. 90, 36 
S$ 19. (22) Robison and Robinson. 
Peo. v. Cooke, 6 Park. Cr. (N. Y.) 31. 
(23) Shay and_ Shea. White v. 
Springfield Sav. Inst., 134 Mass. 232. 
(24) Souderland and Soderlund, 
Saderlund, Sonderlund, Soederland. 
State v. Thompson, 10 Mont. 549, 27 
P 349, (25) Tonges and Toenges. 
Siebert v. State, 95 Ind. 471. 

[b] When error to submit ques- 
tion to jury.— When the pleadings set 
forth a want of knowledge or infor- 
mation as to whether a decedent’s 
true name was Poillon or Pollard, it 
was error to submit the question to 
the jury and decedent should have 
been referred to as “Poillon, alias 
Pollard.” Poillon v. Louisville R. 
Co., 140 Ky. 707, 131 SW 996. 

30. Robben v. Benson, 43 Cal. A. 
204, 185 P 200; Hinstein v. Holladay- 
Klotz Land, etc., Co., 132 Mo. A. 82, 
111 SW 859; Panhandle, etc., R. Co. 
v. Hoffman, (Tex. Civ. A.) 250 SW 


246. 

[a] Parol evidence, where it is 
admissible, may be used to show two 
names to be within the rule, al- 
though there is a considerable differ- 
ence in their spelling. Robben vy. 
Benson, 48 Cal. A. 204, 185 P 200. 


It. has been held that the rule of idem sonans 
cannot be taken advantage of by a party unless the 


(7): 


NAMES 


[$$ 20-28 


rule of idem sonans will not be applied to give a 
court jurisdiction where service was by publication 


and defendant’s name was erroneously given, even 


Doctrine—1. In 
idem sonans ap- 


« + 36 


is held that the 


31. Hitt v. Carr, 62 Ind. A. 80, 109 
NE 456. 

32. Taylor v. Com., 20 Gratt. (61 
Va.) 825. 

33. Ala.—Howard v. State, lol 
Ala. 22,-44 S 95. : 

Ill.—Peo. v. Gormach, 302 Ill. 332, 
134 NE 756, 29 ALR 1120. 

N. Y.—Peo. v. City Prison Warden, 
154 App. Div. 261, 1388 NYS 1090. 

N. C.—Cogdell v. Western Union 
Tel. Co.,,135 N. C. 431, 47 SH 490. 


Okl.—Claycomb vy. State, 22 Okl.. 
Cr 315, 2351 2 1429. 
And see cases supra § 19 note 12. 


34. Bartlett v. McIntire, 108 Me. 
161/79; A825, 

35. Downer v. Bermingham, 71 
Cole. 245, 205 P 948; Ansley v. Stu- 
art, 123 La. 880, 48 'S. 9538. Baille.v. 
Western Live Stock, etc., Co., 55 Tex. 
Civ. A. 473, 119 SW 325. 

36. Gibson yv. Staghorn Cattle Co., 
26 Colo, A. 148, 141 P 507; Bloomer 
v. Cristler,, 22 Colo... A. 238, 123 P 
966; Green v. Meyers, 98 Mo. A. 438, 
72 SW 128; Bergman’s App., 88 Pa. 
120; Myer v. Fegaly, 39 Pa. 429, 80 
AmD 534; Lower Merion Tp. v. Buck- 
ley, 21 Pa. Dist. 1029. 

[a] Different spellings.—‘‘Persons 
searching the judgment docket for 
liens, ought to know the different 
forms in which the same name may 
be spelt, and to make their searches 
accordingly; unless, indeed, where a 
spelling is so entirely unusual that 
persons cannot be expected to think 
of it.” Myer v. Fegaly, 39 Pa. 429, 
434, 80 AmD 584. 

37. Boyd v. Boyd, 128 Iowa 699, 
104 NW 798, 111 AmSR 215; Schatz 
v. .Kintyre Farmers’ Co-op. El. Co., 
52 N. D. 290, 202 NW 855; Baker v. 
Coffman,. 24 OhNPNS 259; Heil’s 
App., 40 Pa. 4538, 80 AmD 590, 

[a] Second letter different.—The 
names Seibert and Sibert being idem 
sonans, the fact that a judgment in- 
dex is constructed on a vowel sys- 
tem and that names beginning with 
the letters “Si’ are found several 
pages away from those beginning 
with “Se,” is immaterial, for one 
must be charged with notice that the 
name he seeks may be found spelled 
either way, unless the spelling is so 
unusual that a person cannot be ex- 
pected to think of it. Green ev. 
Meyers, 98 Mo, A. 488, 72 SW 128. 

38. See cases infra this note. 

[a] Examples.—(1) Armstead or 
Almstead and Olmstead. Armstead 
v. Jones, 71 Kan. 142, 80 P 56. (2) 
Biddulph and Puthuft. Pillsbury v. 
Dugan, 9 Oh, 117, 34 AmD 427. (3) 
Bland and DeBland. Leland v. Eck- 
ert, 81 Tex. 226, 16 SW 89%. (4) 
Canada and Kennedy. State vy. 
White, 34 S.C. 59, 12 SE 661, 27 


, tually 


though under other circumstances such name might 
be sufficient within the rule.*® 
apply to prevent recovery from a bank of money 
paid by it to an unauthorized person upon a check 
on which the indorser’s name was spelled differently 
from that of the payee, although both were pro- 
nounced the same.*° 
rule is not applicable to assessments and other 
cases of description, where the written name rather 
than the sound is material.*1 

[§ 22] 2. Where Surname Divided. The doctrine 
of idem sonans does not apply where the surname 
is divided and the first part is written separately 
as a given or middle name or initial, although the 
pronunciation may be the same.*? 


Nor does the. rule 


And it has been held that the 


AmSR 783. (5) Carney and Karney. 
McCash y. Penrod, 131 Iowa 631, 109 
NW 180. (6) Celia and Selia. Gal- 
veston, etc., R. Co. vy. Sanchez, (Tex. 
Civ. A.) 65 SW 898. (7) Coons and 


Kuhns. Kuhn y. Kilmer, 16 Nebr. 
699, 21 NW 443. (8) Currier and 
Kiah. Tibbets v. Kiah, 2 N. H. 557. 


(9) Dasso and Tasso. Napa State 
Hospital vy. Dasso, 153 Cal. 698, 96 
P 355, 18 LRANS 643, 15 AnnCas 
: (10) EHichman and Ichman. 
Hichman v. State, 22 Tex. A. 137, 2 
SW 538. (11) Erwin and TIrwin. 
Williams v. Hitzie, 83 Ind. 303. (12) 
Giger and Jiger or Jigr. Com. v. 
Jennings, 121 Mass. 47, 23 AmR 249. 
(18) Rae and Wray. Vance v. Wray, 
(Ont.) 3 GanLJ 69. (14) Ray and 
Wray. Sparks v. Sparks, 51 Kan. 
195,..32 -P.. 892. (15) Serelda’ and 
Zerelday. Cartwright v. McGown, 
121 Ill, 388, 12 NE 737, 2 AmSR 105. 
(16) Villee and Wille. Villee v. 
Pom, spk (Pa.). 445, 

a oomer v. Cristler, 22 Colo. 
A. 238, 123 P 966; Thornily v. Pren- 
tice, 121 Iowa 89, 96 NW 728, 100 
AmSR 317; Hubner y. Reickhoff, 103 
Iowa 368, 72 NW 540, 64 AmSR 191; 
Schoenfeld v. Bourne, 159 Mich. 139, 
123 NW 537, 30 LRANS-122. Com- 
pare Lovell v. Homes, (Mo.) 219 SW 
939; Searry v. Bunker-Culler Lum- 
ber Co., 233 Mo. 686, 136 SW 294 
(from which it would seem that the 
rule of idem sonans may be applied 
under such circumstances, although 
it was held in the instant case that 
the names in question were not idem 
sonans), 

[a] Constructive service of no- 
tice.—-Where the party in question 
has been actually served, or is ac- 
in court, names of similar 
sound or pronunciation are sufficient 
under the rule of idem _sonans. But 
where property rights are involved 
and service is had by publication, 
unless the name of > defendant as 
published would both appear and 
sound similar to the real name of 
defendant, it is not sufficient to sup- 
a pki perry by ee Guar- 
anty Abstract Co. v. Relf,. (Tex, Civ. 
A.) 280 SW 616. pede 


40. Western Union Tel. Co. vy 
Bi-Metallic Bank, 17 Colo. A. 229. 
68 P 115. bys ee 

41. Emeric v. Alvarado, 90 Cal. 


444, 27 P 356. 

42. See cases infra this note. 

{a] MIllustrations.—(1) John O. 
Shea for John O’Shea. Clary v. 
O’Shea, 72 Minn. 105, 75 NW 115, 71 
AmSR 465. (2) J. Van Smith for 
Javan Smith. Smith v. State, 8 Ala. 
A. 187, 62 S 575. (8) Patrick Fitz 
Patrick for Patrick Fitzpatrick. 
Moynahan y. Peo., 3 Colo. 367. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number 
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*NAM EXEMPLO PERNICIOSUM EST UT EI 
SCRIPTURA CREDATUR QUA UNUS QUIS- 
QUAM SIBI ADNOTATIONE PROPRIA DEBITO- 
REM CONSTITUIT.1 

. NAM FEUDUM SINE INVESTITURA NULLO 
MODO CONSTITUI POTUIT.? 

NAM QUI HARET IN LITERA, HZRET IN 
CORTICE.? 

NAPHTHA. A generic term; a refined coal or 
earth oil, not differing in nature from benzine or 
benzole and kerosene, but only in degree of inflam- 
mability.® 

NAPKIN. A little towel, or small eloth.® 

NAPRAPATHY. A system of therapeutic ma- 
nipulation. based on the theory that morbid symp- 
toms are dependent upon strained or contracted liga- 
ments in the spine, thorax, or pelvis.’ 

NARCISSUS. A term which may be descriptive 
of a perfume resembling the odor of the nareissus 
flower.® 

NARCOSIS. The aggregate of influence or effect 
from continuous use of narcotic substances.® 

NARCOTIC.*° A medicine which in medicinal 
doses relieves pain and produces sleep, but which 
in poisonous doses produces stupor, coma, or con- 
vulsions, and when given in sufficient quantity 
causes death.14 


1. A maxim meaning “Care is to 8. 
be taken that writings shall not 


have such credit that a person by [a] 


Caron Corp. 
Misc. 676, 213 NYS 735, 736. 
“Black narcissus.” 


v. Conde, Ltd., 126 


NARR.}? 

NARRATIO. One of the common-law names for 
a plaintiff’s count or declaration, as being a narra- 
tive of the facts on which he relies;'* abbreviated 
“'Narr.??44 

NARROW. Of little 
broad.*® 

NARROWED. Made small as compared with 
something else.1® 

NASTY. When applied merely to speech or con- 
duct, morally filthy; obscene; indecent.17 

NATION.*® A body politic; a society of men 
united together for the purpose of promoting their 
mutual safety and advantage by the joint efforts 
of their combined strength.?® 

NATIONAL. [§ 1] A. Asa Noun. A member of 


breadth; not wide or 


' a nation, especially a fellow countryman.?° 


[§ 2] B. As an Adjective. Pertaining or relating 
to a nation as a whole; commonly applied in Ameri- 
can law to institutions, laws, or affairs of the United 


States or its government, as opposed to those of the 


several states.?+ 
National banking system. A term used to desig- 
nate a system of banks authorized by congress.?? 
National building and loan association. Under 
statutes, a building and loan association doing a 
general business.”® i 
Indians § 15. 


“Poreign nations” see Foreign 26 


— Caron|/C. J..p 890 text and note 78. 


his own memorandum can make out|Corp. y. Conde, Ltd., 126 Misc. 676, 19. Vattel L. Nat. [quot Keith 
another person his debtor.” Morgan] 213 NYS 735, 736. : v, Clark, 97 U. 8. 454, 459, 24 L, ed. 
Leg. Max. i 9.. Standard D. See Narcotic post/1071]. See Hurwitz v. Hurwitz, 216 
2. See Feudum Sine Investitura| this page. App. Div. 362, 366, 215 NYS 184. 
Nullo Modo Constitui Potuit, 25 C. 10. See Poisons [31 Cyc 896]. [a] “The terms state and nation 
J. p 1085. See also 2 Blackstone 11. Peo. v. Cancel, 13 Porto Rico] (1) are used in the law of nations, 


Comm, p 311 [quot Bailey v. Henry, 
125 Tenn. 390, 399, 143 SW 1124]. 

3. A maxim meaning ‘For he who 
confines himself to the letter, goes 
but half way.’ 2 Blackstone Comm. 
p 379 [quot Klohs’ Est., 2 Woodw. 
(Pa.) 225, 227]. : 

4 U.S. v. Gulf Refining Co., 268 
U. S. 542, 551, 45 SCt 597, 69 L. ed. 
1082 (“‘Naphtha’ is a generic term 
and embraces the lighter or more 
volatile parts of crue oil down. to 
and sometimes inciuding kerosene. 
This takes in all the elements of 
finished gasoline. The words ‘naph- 
tha’ and ‘gasoline’ are often used 
interchangeably to include the unfin- 
ished product of which the gasoline 
of commerce is made’’). 

5. Morse v. Buffalo F. & M. Ins. 
Co., 30 Wis. 534, 536, 11 AmR 587 
(kerosene being much less inflam- 
mable than either of the others). 
See Gately v. Taylor, 211 Mass, 60, 
97 NE 619, 621, 39 LRANS 472. 

6. Webster New Int. D. See Mori- 
mura Bros. v. U. S., 172 Fed. 248. 

7. Stedman Medical D. See Car- 
penter v. State, 106 Nebr. 742, 745, 
184 NW 941 (‘defendant was al- 
lowed to testify that ‘napropathy’ is 
a drugless method of treatment of 
diseases or disorders of the human 
body discovered or founded about 15 
years ago, and that he did not treat 
cases of obstetrics or of broken 
bones. He stated the theory of 
treatment as follows: ‘We _ believe 
that the innate property of ligamen- 
tous tissue to shrink up from _ in- 
jury results very frequently in dam- 
age to the nerves which go out 
through the spinal column to the 
»different parts of the body, and thus 
the impairment to nerves due to 
this contracting property of the liga- 
mentous tissue results in shutting 
off the nerves in there, or possibly 
an irritation of the nerves,. so that 
the organs or parts thus supplied 
do not act in a normally functioning 


way’ TOY, 


179, 185. See Narcosis ante this page. 

{a} “Narcotic drug.”—Smith  v. 
State, (Okl. Cr.) 240 P 656, 657. 

12. See Narratio post this page. 

13. Black f H See generally 
Pleading [31 Cyc 92 et seq]. 

14. Bouvier L. D. 

15. Webster Int. D. See Vacuum 
Cleaner Co. v¥. Innovation Hlectric 
Co., 239 Fed. 543, 547, 152 CCA 421 

[a] Used in the definition of “gal- 
loon” the word “narrow” is a rela- 
tive term of varying meanings. U. 
S. v. Graef, 127 Fed. 688, 689, 62 CCA 
414. See Galloon 27 C. J. p 939. 

[b] “Narrow-tired wagon” means 
a wagon having wheels with tires 
that are narrow. Cook vy. State, 26 
Ind, A. 278, 59 NE 489, 491. 

[ec] “Narrow channel.” — The 
Dauntless, 3 F. (2d) 529, 530; The 
Munaires, 1 F. (2d) 18, 15; The Lex- 
ington, 275 Fed. 279, 284; The Hoken- 
dauqua, 270 Fed. 270, 271; The Kla- 
tawa, 266 Fed. 120, 121; Common- 
wealth, etc., Line v. Seaboard Transp. 
Co., 258 Fed. 707, 709; The Wrestler, 
232 Fed. 448, 450, 146 CCA 442; The 
Vera, 224 Fed. 998, 1005; The Num- 
ber 4, 161 Fed. 847, 850, 88 CCA 
665; The Islander, 152 Fed. 385, 386, 
81 CCA 511; The Benjamin Franklin, 


145 Fed. 18, 15, 76 CCA 43; The 
Glengariff, [1905] BP, 106, 109; The 
Ashton, [1905] P. 21, 27; Lovitt v, 


The Calvin Austin, 9 Can. Exch, 160, 


181; The Ship Cuba v. McMillan, 5 
Can, Exch, 135, 138 [app dism 26 
Can. S.C. 651]; The Santanderino, 
3. Can. . Exch.’ 378, 381; Bryce v. 
Canadian: Pac R.:."Co.;'.13* BoC. 96, 
102. See Channel 11 C, J. p 287; 
Collision § 215. : 

16. Universal Brush Co. y. Sonn, 
146 Fed. 517, 520. 

17. Jones v. Banner, 172 Mo. A. 
132, 1388, 157 SW 967 [cit Standard 
D 


18. See National post this page; 
Nationality post p 392; and generally 
International Law 33 C. J. p 384. 

“wation” eas applied to Indians see 


as well as in common parlance,. as 
importing the same thing; and imply 
a body of men, united together, to 
procure their mutual safety and ad- 
vantage, by means of their union. 
Such a society has its affairs and 
interests to manage; it deliberates, 
and takes resolutions in common, and 
thus becomes a moral person, hav- 
ing an understanding and a _ will 
peculiar to itself, and is susceptible 
of obligations and laws.” Cherokee 
Nation v. Georgia, 5 Pet. (U. S.) 1, 
52, 8 L. ed, 25 (per Thompson, J., 
dis. op.). (2) “By reference to 
standard dictionaries, as well as au- 
thorities on international law, it will 
be found very well settled that a 
‘state or nation’ denotes a political’ 
community organized under a dis- 
tinct government recognized and con- 
formed to by its citizens and subjects 
as the supreme power,” The Lucy 
H., 235 Fed. 610, 614. 

_[b] By the law of nations a na- 
tion is considered a moral being, and 
the principle which imposes moral 
restraints on the conduct of an in- 
dividual applies with greater force 
to the actions of a nation. In re 
Charge to Grand Jury, 30 F. Cas. 
No. 18,267, 5 McLean 306, 308. 

[c] The word may presuppose or 
imply an independence of any other 
sovereign power more or less abso- 
lutely, an organized government, rec- 
ognized Officials, a system of laws, 
definite boundaries, and the power 
to enter into negotiations with other 
nations. Montoya v. U. S., 180 U. S. 
261, 265, 21 SCt 358, 45 Li ed. 521. 

20. Webster New Int. D. See 
Luxardo v. Public Trustee, [1924] 2 
Ch, 147. ‘ 

21. Black. L. D. See Nation ante 
this page; Nationality post p 392. 

22. In re Manufacturers’ Nat. 
Bank, 16 EF. Cas. No. 9,051, 5 Biss, 
499. See Banks and Banking §§ 574— 


855. 
23. Maudlin v. American. Sav., 
‘ete., Assoc., 63 Minn, 358, 359, 69. 


*By Juan. D. MrranpDA (Nam Exemplo Perniciosum, Etc.—Navigable inclusive). 
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‘ National currency. That which is issued under 
the sanction of a nation;2* notes or bills ecirculat- 
ing by authority of the general government as 


money.”° 


Other phrases: ‘‘Expenses of the national board 
of health,’’?* ‘‘national forests,’’?? ‘‘national im- 


portance,’’?® national officer.’® 
NATIONAL BANK.*° 
NATIONAL BANK BILLS.** 


NATIONAL BANKING SYSTEM.*? 


NATIONAL BANK NOTES.** 


NATIONAL BOARD OF HEALTH." 
NATIONAL BUILDING AND LOAN ASSOCIA- 


TION.* 


NATIONAL CORPORATIONS.*¢ 


NATIONAL CURRENCY.*' 
NATIONAL DOMAIN.*® 
NATIONAL DOMICILE.*® 
NATIONAL ELECTION.*° 
NATIONAL FORCES.*: 
NATIONAL GOVERNMENT.*? 
NATIONAL GUARD.** 
NATIONALITY.‘ 
NATIONS, LAW OF.*° 
NATIONS, LEAGUE OF.* 
NATIVE. 
cating the place of birth.*® 
[§ 2] B. As a Noun. 


NW 645 (as distinguished from a 
jocal building and loan association). 
See generally Building and Loan As- 
sociations § - 


24. State v. Gasting, 23 La. Ann, 
609, 610. See Currency 17 C. J. p 405. 
25. Grant v. State, 55 Ala. 201, 
20 


oF 

[a] There are two kinds of United 
States currency, both of which may 
properly be called national cur- 
rency of the United States, one of 
which consists of treasury notes, and 
the other of national bank notes. 


Dull v. Com., 25 Gratt. (66 Va.) 965, 
975. 
26. See Expense or Expenses 25 


Cc. J. p 175 text and note 47. 
27. Walker v. Kingsbury, 37 Cal. 


Auli iia e Ibi. Wi Seem ubile 
Lands [32 Cye 759]. y 
28. Minister of Munitions v. 


[1918] 2 K. B. 758. 
107 Kan. 


Chamberlayne, 
29. State v. Pettijohn, 
447, 194 P 328, 331. 


30. See Banks and Banking §§ 574— 
855. 

31. See Bank Note § 1 text and 
note 96. 

32. See National ante p 391; and 
eross references there listed. 

33. See Bank Note § 1 text and 
notes 97, 98. 

34. See generally Health § 7. 


“Expenses of the national board of 
health” see Expense or Wxpenses 25 
Cc. J. p 175 text and note 47. 

35. See National ante p 391. 

86. See generally Banks and Bank- 
ing §§ 574-855; Corporations §§ 64— 
66; Railroads [38 Cyc 54]. 


37. See National ante p 391. 

38. See generally Mines and Min- 
erals § 114 et seq; Public Lands [32 
Cye 759]. 

39. See Domicile § 5. 


40. See generally Elections §§ 1, 
7341. See Army and Navy §§ 33-123. 

42. See United States [39 Cyc 
See overiinent” defined see 28 C. J. 
Pigg. | See! Militia § 15. 


44. See Nation ante p 391; 
tional ante p 391. 


— 


Na- 


A man’s natural allegiance.*® 


[§ 1] A. In General.*s 


A natural-born subject or 
citizen; a denizen by birth; one who owes his 
domicile or eitizenship to the fact of his birth 


NATIONAL—NATURAL 


within the country referred to. 
include one born abroad, if his parents were then 
citizens of the country, and not permanently re- 


The term may also 


siding in foreign parts.°° 


[§ 3] C. As an Adjective. Of or pertaining to 
one as the place of one’s birth, or because of the 


place or the, circumstances in which one is born. 
Also, grown, produced, or originating in a particu- 
lar place, region, or country.*+ 


Native land. 


In New Zealand law, land in a 


colony owned by natives under their custom or 


LEX.*? 


usage, but of which ownership has not been deter- 
mined by the court.°? 
NATURA APPETIT PERFECTUM, 


ITA ET 


NATURA BREVIUM. The name of an ancient 
collection of original writs, accompanied with brief 
comments and explanations, compiled in the time of 
Edward III. This is commonly ealled ‘‘Old Natura 
Brevium,’’ (or ‘‘O. N. B.,’’) to distinguish it from 
Fitzherbert’s Natura Brevium, a later work, cited 
as ‘‘F. N. B.,’’ or ‘‘Fitzh. Nat. Brey.’?54 


NATURA VIS MAXIMA.®** 


NATURA FIDE JUSSIONIS SIT STRICTIS- 
SIMI JURIS ET NON DURAT VEL EXTENDA- 


A word indi- 


TUR DE RE AD REM, DE PERSONA AD PER- 


SONAM, DE TEMPORE AD TEMPUS.*¢ 


NATURAL.*’ 


45. U. S..v. Wong Kim Ark,. 169 
U.S. 649, 657,18 SCt! 456, 421i. sed! 
890. See U. S. v. Curran, 297 Fed. 
219, 220. See generally Aliens § 1 et 
seq; Citizens § let seq. . 

46. See International Law §§ 1-6. 

47. See International Law § 388. 

48. See Aliens 2 C. J. p 1039; Citi- 
zens: 11.C. Jap 172: 


49. See cases infra this note. 
[a] “The derivation of the word 
‘native’ indicates the place of birth; 


a man’s native town is the town 
where he was born; a man’s native 
state, be it Wurttemberg or Massa- 
chusetts, is the state where he was 


born.’ Minotto vy, Bradley, 252 Fed. 
600, 603. 

50. Black L. D. 

“Natives are all persons’ born 


within the jurisdiction and allegiance 
of the United States. This is the 
rule of the common law, without any 
regard or reference to the political 
condition or allegiance of their par- 
ents, with the exception of the chil- 
dren of ambassadors, who are in 
theory born within the allegiance of 
the foreign power they represent. 
To create allegiance by birth, the 
party must be born, not only within 
the territory, but within the ligeance 
of the government. If a portion of 
the country be taken and held by 
conquest in war, the conqueror ac- 
quires the rights of the conquered as 
to its dominion and government, and 
children born in the armies of a 
State, while abroad and occupying a 
foreign country, are deemed to be 
born in the allegiance of the sover- 
eign to whom the army belongs.” 


Kent Comm. [quot U. S. v. Wong 
Kim Ark, 169 U. S. 649, 665, 18 SCt 
456, 468, 42 L. ed. 890]. See New 


Hartford v. Canaan, 54 Conn. 389, 5 
A 360, 362. : 

[a] “Native of a foreign country.” 
—‘‘It is doubtless true that the ex- 
pression, a native of a foreign coun- 
try, usually means a person born in 
a foreign country, but we think that 
the legislature did not use it in that 
sense in our probate law, but used it 
to designate a citizen of a foreign 
country as distinguished trom a citi- 


[§ 1] A. In General. Arising un- 


der the ordinary operation of physical laws ;** likely 
to happen and for that reason should be foreseen ;>® 


zen of this country.” Oken y. Jen- 
sen, 160 Minn. 217, 219, 199 NW 910. 
51. Webster New Int. D. 

[a] “Native wine.’—Com. v. Pet- 
Taree ee 217, 66 NE 807. 

im arker v. Edger, [1 

748, 749. ty elegy es 
53. A maxim meaning “Nature as- 
pires to perfection, and so does the 
law.” Cyclopedie L. D. 

54 Black L. D. 

55. A maxim meaning “The great- 
est force is the force of nature.” 
Morgan Leg. Max. [cit 2 Inst, 564]. 


[a] ome ee form.—Natura bis 
maxima. organ Leg. Max. TE? 
Inst. 564]. e Srgen 

56. A maxim meaning 


“The na- 
ture of the contract of suretyship 
is strictissimi juris, and cannot en- 
dure nor be extended from thing to 
thing, from person to person, or from 
time to time.” Bouvier L. D. 

57. See Nature post p 396. 

58. Dorman v. ssmes, 12 Minn. 
A451; James v. Mcla!llan, 115 Wash. 
159, 167, 196 P 881 [quot Cyc]. 

59. Flynn v. Consolidated Tract. 
Co., 67 N. J. L. 546, 547, 52 A 369; 
Newark, ete, R. Co. v. MeCann, 58 
N. J.L. 642, 644, 34°A 1052, 32 LRA 
127; Wiley v. West Jersey R. Co. 
44 N. J. L. 247, 251; Carter v. Capé 
Fair Lumber Co., 129 N. C. 203, 210 
39 SE 828; Scott’v. Allegheny Valley 
R. Co., 172 Pa. 646, 652, 33 A712 [cit 
South-Side Pass. R. Co. vy. Trich 
117 Pa, 390, 399, 11 A 627, 2 AmSR’ 
672]; James v. McMillan, 115 Wash 
159, 167, 196 P 881 {quot Cyc]. : 

fa] “Natural” instead of “reason- 
able.’—An instruction that no form 
of words was necessary to constitute 
a contract, but that, if the “natural” 
inferences from what appeared to 
have passed between the parties was 
that their minds met presently in an 
agreement, a valid contract 
made, whatever might have been the 
verbal expression used, is not preju- 
dicial because of the use of the word 
“natural” instead of the better word 
“reasonable.’’ An inference can 
hardly be reasonable without being 
natural. Sicard v. Albenberg Co., 
136 Wis. 622, 118 NW 179, 180. 


For later cases, developments and changes in the law see cumulative Annotations, same'title, page and note number. 


— 


Was & 


NATURAL 


produced in the course of nature;*° resulting in the 
ordinary course of things;®' such as oceurs in the 
ordinary state of things.®? 

In respect of birth the term may sometimes mean 
born out of wedlock; illegitimate;** or it may mean 
lawfully born;** legitimate;®° opposite to adopted 
and to illegitimate,°* depending on the context. 

[§ 2] B. Phrases—l. Natural Affection.°* Such 
as naturally subsists between mere relatives, as a 
father and child, brother and sister, husband and 

ife.®§ 

i [§ 3] 2. Natural Child.°° A term with a techni- 
eal meaning.”° In law, a child born out of wed- 
lock;74 an illegitimate child,’? as  contradistin- 
guished from one born in lawful wedlock.’* But 
the term ‘‘natural’’ may have the meaning of law- 
fully born; legitimate.’* So-natural children may 
refer to legitimate children,” as is the case in stat- 
utes declaring that adopted children shall have 
all the rights of ‘‘natural’’ children.’* In some 
jurisdictions the meaning of the term is governed 
by statute." 

[§ 4] 3. Natural Daughter.’® A term with a tech- 
nical meaning,’® in law meaning an illegitimate 
child; a child born out of wedlock, as contradis- 
tinguished from one born in lawful wedlock.*° 
However, the term ‘‘natural’’ may have the mean- 
ing of lawfully born; legitimate;** hence, the term 
‘‘natural daughter’? may be used to mean or refer 


[45 C.J.] 398 


| to a legitimate daughter.®? baw 


[§ 5] 4. Natural Death: Death resulting from 


| disease, or from natural forces, without the concur 
| rence of man’s agency, as distinguished from vio- 


lent death;** or a death which occurs by the un- 
assisted operation of natural causes as distinguished 
from a violent death, one caused or accelerated by 
the interference of human agency.’ 

[§ 6] 5. Natural Flow. Applied to a natural gas 
well, the entire volume of gas that will issue from 
the mouth of the well when retarded only by the 
atmospheric pressure.*® Applied to a stream of 
water, the quantity of water ordinarily flowing in 
the stream at the times when its volume is not in- 
creased by unusual freshets or rains.86 

[§ 7] 6. Natural Import. A phrase which when 
used in connection with words denotes a meaning 
which their utterance, promptly and uniformly, sug- 
gests to the mind—that which common use has 
affixed to them.** 

[§ 8] 7. Natural Increase. Applied to stock, divi- 
dends.°® 

[§ 9] 8. Natural Justice. That which is founded 
in equity, in honesty and right.®? 

[§ 10] 9. Natural Obligation. One which cannot 
be enforced by action, but which is binding on the 
party who makes it in conscience and according to 
natural justice.®°° 

[§ 11] 10. Natural Persons.*t Such persons as the: 


illen, 257 Ill. 624, 80. Gibson vy. Dickson, supra. and power of enforcing performance 
RO d as LRANS 1163. 81. See supra § 1. exists, as I think all must admit,| 
628, “Usual? not synonymous.— 82. Gibson y. Dickson, (Tex. Civ.| only in the law of the land, and the 

fal ts Coal Co. v. Corder Coal Co.,| A.) 178 SW 44, 48. See Worts  v-| obligation resulting from this condi-' 
Ro “ 133, 129 SB 341, 344. Cubitt, 19 Beay. 421, 52 Reprint) tion is a civil obligation”); Lapsley 
ape) ce ete oe vy. Miller, 15.NYS| 413. : v. Brashears, 4 Litt. (Ky.) 47, 55. ( 
701, 702: dames v. McMillan, 115 83. Black L. D. [quot Slevin v. [a] Defined by statute—Wagnon 


Wash. 159, 167, 196 P 881 [quot Cyc]. 


San Francisco Police Fund Comrs., 


v. Schick, 139 La. 347, 71 S 534, 535;| 


i . West Jersey R. Co.,| 123 Cal. 130, 131, 55 P 785, 44 LRA 

i yi BAT. 251: James v. MeMil-|}114]. See generally Accident Insur- 

jan, 115 Wash. 15%, 167, 196 P 881]ance §§ 72-99. ; 

raagt 6¥e) ce Sane cams 
; / ster ct, 2. ee Le ouvier L. D. awles’ Rev. 
ap ey ee New {quot Slevin v. San Francisco Police 

eee Century D. [quot Gibson v.| Fund Comrs., 123 Cal. 130, 131, 55 

Di kson, (Tex. Civ. A.) 178 £W 44,| P 785, 44 LRA 114]. 

48) , 85. Richmond Nakata) Jaa G0. a 
: i .| Enterprise Natural Gas Co,,; nd. 
65. Century D. ‘[quot Gibson v 1 Gas 
i tees) Legitimate 36] A. 222, 66 NE 782, 788. See Mines 

Digkeos. £uRrel ef é and Minerals § 76. | 

rs a sntury, D. [quot Gibson v. 86. Nemasket Mills v. Taunton, 


Dickson, (Tex. Civ. A.) 178 SW 44, 


A a “Affection” defined see 2 C. J. 
p 313. 
. Black L. D. [quot,Worth_ v. 

ioriet 1) Ga, An 10, 16,107 Si, 898). 

Consideration to support contract 
see Contracts § 219. 

69. See Bastards § 1. 

“Child” defined see 11 C. J. p 750. 
70. Gibson v. pieree™ (Tex. Civ. 

Sw 44, ; 

aa  iaratiant v. Wabash R. Co., 46 
269, 273; Gibson vy. Dickson, 
Civ, A.) 178 Siw 44,. 48. 
a] “fhe Law of Toro defines 
natural children—that is, those chil- 
dren born of free parents, upon the 
fundamental ground of the truth and 
certainty of the filiation as com- 
pleted by_ the acknowledgment of 
such children.” Capistrano v. Ga- 
bino, 8 Philippine 135, 139, 140. 

72. Gibson v. Dickson, (Tex. Civ. 
A.) 178 SW 44, 48. 


73. Gibson v. Dickson, supra. 

74, See supra § l. 

75. Gibson v. Dickson, supra. See 
Riley v. Day, 88 Kan. 503, 129 P 


44 LRANS 296. , 
a See Adoption of Children § 125 
nd note 98. 
aes ae See Bastards § 1 note 9 [b] 
dad]. (2). 
baa See Bastards § 1. 
“Daughter” defined see 17 C. J. p 
1 


08. Gibson v. Dickson, (Tex, Civ. 
A.) 178 SW 44, 


166 Mass.-540, 544, 44 NE 609. See 
Hastern Oregon Land Co. v. Willow 
River. land, etc.,..'Co., 201) Fed. 203, 
119 _CCA.'437: Peo. -v.. Chicago, etc., 
R.. Co., 262 Ill. 492, 104 NE 831, 833, 
LRAI915B 486. See also Waters 


Vv. Hallett,” 1- Colo... 352, 
359; Peo. v. May, 3, Mich. 598, 605. 
See. Construction 12 C..J...p. 1297; 
Import 31 C. J. p 257 text and note 


16; Interpretation. 33. GC...J.. p,.473. 
88. Jackson y. Maddox, 136 Ga. 
31, 70 SE 865, 866, AnnCas1912B 


1216; Miller v. Guerrard, 67 Ga. 284, 
291, 44 AmR 720. See Corporations 

1207. 

“Increase” defined Olaeleny Cant 
408. 

Ownership in increase of animals 
see Animals §§ 19-21. 

89. Spencer v. Terry, 133 Mich. 39, 
94 NW 372, 374; Kempsey v. Magin- 
nis, 2 Mich. N. P. 49, 55. See Ralli 
v. Societa Anonima di Navigazione 
a Vapore “G. L. Premuda,” 222 Fed. 
994, 1000. 

“Justice” defined sce 35.C. J. p 434. 

90. Black L, D. See Ogden v. 
Saunders, 12 Wheat. (U. S.) 213, 320, 
6 L. ed. 606 [per Trimble, J., dis,] 
(‘I think it incontestably true, 
that the natural obligation of private 
contracts between individuals in so- 
ciety, ceases, and is converted into 
a civil obligation, by the very act 
of surrendering the right and power 
of enforcing performance into the 
hands of the government. The right 


see 


‘are, 


,Morris v. Abney, 135 La. 302, 65 $' 


315, 317;- actors’, etc., Ins. Co. v. 
pen Orleans, 25 .la.- Ann. 454,. 
06. i 

{b] “Pothier ... divides obliga- 


tions into’ those that are both natu- 
ral and civil, those that are merely 
civil, and those that are merely natu- 
ral, ‘A civil obligation,’ he says, ‘is 
a legal tie, vinculum juris, which’ 
gives the person in whose favor it is 
contracted a right of judicially en-! 
forcing the performance of it. ‘A| 
natural obligation is that which) 
obliges the person in honor and con=' 
science. Obligations are commonly 
both natural and civil; there are 
some, however, which are merely 
civil, and which the debtor may be 
judicially compelled to perform, with- 
out being under any obligation to do 
so, in point of conscience. There 
also, obligations which are 
merely natural, without. being civil.’ 
—'‘These obligations,’ he continues to 
‘observe, ‘oblige the person contract- 
ing them, in point of honor and con- 
science; but the law does not allow 
any action to compel the execution 
of them. These are only ealled ob- 
ligations in an improper sense; for 
they are no legal tie, vinculum juris; 
they do not impose upon the person 
contracting them any real necessity 
to accomplish them, as he cannot be 
compelled to do so by the person 
in whose favor they are contracted; 
and it is this necessity which con- 
stitutes the character of obligations, 
vinculum juris quo necessitate ad- 
stringimur.’” Blair v. Williams, 4 
Litt. (Ky.) 34, 39 [cit Evans Pothier 
pt12 ¢e3 bh: 

“Obligation” defined see [29 Cyc 
1308]. 

91. Distinguished from “artificial 
persons” see Artificial § 2 note 73 


[a]. 
Within the Bankruptcy Act see 
Bankruptcy §§ 83-97. at 
Corporation as “person” see Cora 
porations § 380. i 


394 [45 C.J] 


God of nature formed us.%? 


[§ 12] 11. Natural Presumption.°* 
tion arising when a fact is proved, wherefrom by 
reason of the connection founded upon experience 
the existence of another fact is directly inferred.®* 
Such as appertain 
originally and essentially to man—such as are in- 
herent in his nature, and which he enjoys as a man, 
independent of any particular act on his side.%° 
A metamorphic clay 


[§ 13] 12. Natural Rights.°® 


[§ 14] 13. Natural Slate. 
rock.®* 
[§ 15] 14. Natural Succession. 


taking place between natural persons.®® 

[§ 16] 15. Natural Use and Enjoyment. Applied 
to property, such customary and appropriate em- 
ployment of the property itself as is needful for 


its complete utilization according 


92. Chapman v. Brewer, 43 Nebr. 
890, 898, 62 NW 320, 47 AmSR 779. 

[a] Similax definition.—‘“A man, 
woman or child, as opposed to a 
corporation, which has a certain per- 
sonality impressed upon it by law 
and is called an artificial pengcn.t. 
Abbott L. D. [quot John C, Orr Co. v. 
meh eeiie 54 Misc. 121, 122, 104 NYS 

10] 


“All other acts as natural persons” 
see All 2 C. J. p 1146 § 9 text and 
note 19. 

93. See Evidence § 25. 

94 Gulick v. Loder, 13 N. J. L. 
68, 72, 28 AmD 711 (“Presumptions 
are of two classes, natural and legal 
or artificial. ... The legal or arti- 
ficial presumption is, where the ex- 
istence of one fact is not direct evi- 
dence of the existence of the other, 
but the one fact existing and being 
proved, the law raises an artificial 
presumption of the existence of the 
other’’). See Huntress v. Boston, 
etc., R. Co., 66 N. H. 185, 188, 34 A 
154, 49 AmSR 600; Burr v. Sim, 4 
Whart. (Pa.) 150, 172, 283 AmD 50. 


95. See Constitutional Law |. §§ 
444-484, 
“Civil rights” distinguished see 


Civil Rights § 1 text and note 8. 

Right to inherit by descent or will 
as “natural” see Descent and Dis- 
tribution § 2; Wills [40 Cyc 997]. 

96. Borden v. State, 11 Ark. 519, 
527, 44 AmD 217. 

[a] Similar definitions.—(1) ‘Nat- 
ural rights are those which grow 
out of the nature of man and de- 
pend upon personality as distin- 
guished from such as are created by 
law and depend upon civilized so- 
ciety, or they are those which are 
plainly assured by natural law.” 
Black L. D. [quot Kosciolek v. Port- 
land R., ete., Co., 81 Or. 517, 523, 160 
P 132, 134]. (2) “As we understand 
the term ‘natural rights’ from a 
study of text-books, decisions, and 
lexicons, as well as from the "rules 
of reason, are those rights which are 
necessarily inherent, rights which 
are innate, and which come from the 
very elementary laws of nature, such 
as life, liberty, the pursuit of happi- 
ness, and self-preservation.” Byers 
v. Sun Sav. Bank, 41 Okl. 728, 730, 
1389 P 948, 52 LRANS 320, 328, Ann 
Cas1916D 222. 

[b] “The natural rights of a per- 
son at common law are the right of 
personal security in the legal en- 
joyment of life, limb, body, health 
and reputation, the right of personal 


liberty, and the right of private 
property.” Kosciolek v. Portland R., 
etc., Co., 81 Or. 517, 522, 160 P 132, 


134 [cit 1 Blackstone Comm. 

97. Plastic Fireproof Constr. Co. 
v. San Francisco, 97 Fed. 620, 623 
(‘In the quarry and in masses it 
has cleavage planes, so that it can 
be readily divided into thin plates 
or slabs, which are very solid and 


p 129]. 


NATURAL 


qualities or contents and its surroundings.*? 


The presump- 


[§ 17] 16. Natural Wear and Tear.* 
or depreciation in value of the propery, as may arise 
from ordinary and reasonable use.? 

[§ 18] 17. Other Phrases. 
offspring of her body,’’ ‘‘during their joint and 
natural lives,’’4 ‘‘ during their natural lives,’’®> ‘‘dur- 
Ig natural life,’’* ‘‘during the term of his nat- 
ural life, and no longer, 1am ‘sHome ... during natu- 
ral life,’’® ‘‘in her natural life,’’® ‘‘in their natural, 


Such decay — 


‘“Children, the natural 


state, 710 ‘‘natural allegiance,’’!! ‘‘natural and ordi- 


The succession 


to contract,’’?® 
to its inherent 


fine grained, and which may be easily 
worked and smoothed; and it is 
therefore useful as a top covering, 
where such covering is required to be 
thin, smooth, and water-tight. It is 
especially valuable for roofing, and 
in the manufacturing of mantels, 
billiard tables, and other similar ob- 
jects. Whet ‘slate has a fine grain, 
and makes hones, A tough kind 
(hornblende slate) is used for flag- 
ging and sidewalks. A soft kind, 
containing carbon (drawing slate or 
graphic slate), is used foe pencils. 
Polishing slate has a peculiarly fine 
grain, and is found in Bohemia. It 
is used in slips and in powder... 
Slate is also made into tablets for 
use in schools, and wherever it is 
convenient for writings and drawings 
intended to be expunged’). See gen- 
erally Mines and Minerals § 78. 

98. Thomas vy. Dakin, 22 Wend. 
(N. Y.) 9, 100. See generally De- 
scent and Distribution §§ 25-110. 

99. Evans v. Reading Chemical 
he sania Co., 160 Pa. 209, 214, 28 

702 


{a] This does not include the 
bringing upon land, artificially, of 
substances not naturally found there. 
The complement of this rule is, that, 
as to anything beyond such natural 
use and enjoyment of his property, 
without negligence or malice, every 
citizen holds his property subject to 
the implied obligation that he will 
use it in such a way as not to pre- 
vent others from enjoying the use 
of their property. Evans v. Reading 
Chemical Fertilizing Co.,-160 Pa. 209, 
214, 28 A 702 [cit State v. Yopp, 97 
N. C. 477, 2 SE 458, 2 AmSR 305]. 

1. Of premises leased see gener- 
are Landlord and Tenant §§ 710- 
733. 


2. Green v. Kelly, 20 N. J. L. 544, 
550. But see Cook vy. Champlain 
Transp. ‘Co., 1 Den. (N.\Y.) 91, 108. 

[a] Of machinery leased.—A lease 
by which the lessee not only agreed 
to exercise every precaution in the 
use of the leased machinery, but 
agreed to assume all cost of re- 
pairs, and, at expiration of the term, 
turn over the machinery and equip- 
ment in perfect condition, “saving 
natural wear and tear,” required the 
lessee ‘to make whole damage to ma- 
chinery resulting from accidents, like 
the fracture of an engine shaft, al- 
though not resulting from its negli- 
gence, “natural wear and tear” sig- 
nifying wear resulting from. fric- 
tion and the gradual tearing apart 
of joints, rivets, and other portions 
in the operation of the machinery. 
Pepper v. St. Louis Brass Mfg. Co., 
146 Mo. A. 187, 128 SW 1012, 1015. 

3. Dempsey v. Davis, 98 Ark. 570, 
136 SW 975, 976. 

4. See During 19 Cc. J. p 889 text 
and note 18. 

5. See During 19 C. J. p 839 text 
and note 19. 


‘‘natural cement,’’?+ 


nary, "912 “(natural and probable result,’’+* ‘‘natural 
and probable consequences, 
bars,’’5 ‘‘natural born,’’4® ‘‘natural boundary, 
‘‘natural butter and cheese,’’!® ‘‘natural capacity 


2714 sdnafarel beds or 


IJ17 


causes |,’’?° 


natu- 


| 


6. See During 19 C. J. p 839 text 
and note 8. 

7. See During 19 C. J. p 840 text 
and note 40. 

8. See Home 29 C. J. p 769 text 
and note 47. 

9. See In 31 C. J. p 365 § 8 text 
and note 36. 

10. See In 31 C. J. p 367 § 8 text 
and note 54. 

11. See Allegiance 2 C. J. p 1150 
text and note 45. 

12. Hurst v. Murray, 48 Ont. L. 

Creek Coal Co. v. 


68, 54 DomLR 534, 536. 
Bransford, 201 Ky. 778, 258 SW 289, 


‘natural cause [or 
‘natural channel,’’?? 


13. Nelson 


290; San Antonio, ete., Ra Core ve 
Behne, (Tex, Commn. A.) 231 SW 
354, 356. 

14. In re Polemis, [1921] 3 K. B. 
560, 570, 

15. Shellfish Comrs. v. Mansfield, 


125 Md. 630, 94 A 207, 208. 

16. In re Look Tin Sing, 21 Fed. 
905, 909, 10 Sawy. 353 [cit Lynch v. 
Clarke, 1 Sandf. Ch. -(N, Y.) 583]; 
U. S. v. Rhodes, 27 F. Cas. No. 16,- 
151, 1 Abb. 28, 40; New Hartford v. 
Canaan, 54 Conn. 39, 44, 5 A 360; 
Marshall v. Wabash R. Co., 120 Mo. 
275, 279, 25 SW 179 [eit Barns” v. 
Allen, 25 Ind. 222]. See Bastards 
§ 1 et seq; Citizens §§ 8-11. 

17. Swamp - Land Reclamation 
Dist. v. Wilcox,'2 Cal. Unrep, Cas. 
794, 14 P 843, 845; Peuker v. Canter; 
62 Kan, 363, 370, 63 P 617; Boston 
v. Richardson, 13 Allen (Ma'ss.) 146, 
154; Eureka Min., éteg” COs ave Way, 
11 Nev. 171, 177; Wilson Lumber, 
ete., Co. v. Hutton, 152°N. Cy. 537, 68 
SE 2, 4; Lance Vv. Rumbough, "150 
N. C. 19, 63 SE 357, 360; Stapleford 
v.. Brinson, 24 N. C.> 311, 313: ‘See 
Boundaries § 1 et seq. 

18. State v. Capital City Dairy 
Co.,.62 Oh. St. 350, 361, 57 NE 62, 57 
LRA 181. 

19. Bestor v. Hickey, 71 Conn. 181, 
185, 41 A 555. See Infants §§ 1438— 
202; Insane Persons §§ 496-500. 

20. Slevin v. San Francisco Police 
Fund.,Comrs., 123 Cal. 130, 131, 55 
P7856: Rowland vy. Miller, 15 NYS 
701, 702; Meyer v. Milwaukee Elec- 
Crile RE ete., Co., 116 Wis. 3386, 98 
NW 6, 8. 

“Cause” defined see 11 C. J. p 36. 

21. See Cement 11 C. J. p 47 text 
and note 62. 


22, Pima Farms Co. v. Proctor, 
(Ariz.) 245 P 369, 3738; Larrabee v. 
Cloverdale, 131 Cal. 96, 99, 63 P 


143; Rabido v. Furey, 33 Ida. 56, 62, 
190 P 73,75, GsAvigeneral definition , 
of the term ‘natural channel’ applica- |, 
ble to all cases, is a difficult matter. 
A great deal depends upon the cir-' 
cumstances of each individual case. 


‘It may be that water which has. 


once been diverted from its original 
natural channel, and has, after be-, 
ing used or abandoned, gotten into a, 
channel other than the original one,, 
can be said to be flowing in a nat-— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


NATURAL—NATURALE ET ZQUIOR, ETC. 


ral condition,’’?? ‘* 


ural drain,’’?° 


let,’’4* ‘‘natural oyster reef,’’* 


sion,’’4* ‘‘natural premium plan,’’47 
‘natural, 
phalt,’’®° ‘‘natural state,’’>+ ‘‘natural state of the 


sources,’’48 natural result,*® 


stream,’’>? ‘‘natural want.’’53 


NATURAL AFFECTION.*4 
NATURAL ALLEGIANCE.*> 


ural channel within the meaning of 
this statute. That question is not 
before us, and we do not pretend to 
decide it. It is not necessary in 
this case to apply the language of 
that statute to all possible cases 
which may arise when water has 
been diverted from its original nat- 
ural channel and does not return to 


PbY:)- See Boundaries §§ 63, 64; 
Collision §§ 212-218; Navigable 
Waters [29 Cyc 298]; Waters [40 


Cyc 552 et seq]. 

“Channel” defined see Channel 11 
Gard. Dp 287. 

23. Cook v. North Bergen Tp., 72 
NoSI. Es 119; 222, 59; A085 0386 
(in an ordinance requiring any per- 
son who opens or excavates a high- 
way to restore the same to its “nat- 
ural condition,” the term is appli- 
cable to the erection of electric light 
poles, as the phrase means only 
that the street is to be restored to 
the condition which is natural to the 
street with the contemplated im- 
provements for which the excava- 
tion is required. “No street that 
has been improved at all is, strictly 
speaking, in a ‘natural condition;’ it 
ean only be in a condition natural 
to a street’). 

“Condition” defined see 12 C. J. p 
398. 

24. See Consequence 12 C. J. p 
521 text and note 3. 

25. Kansas City v. Swope, 79 Mo. 
446, 448; Bayha v. Taylor, 36 Mo. A. 
427, 435, See Course 15 C. J. p 679 
text and note 3. 

26. Gummerson. Vv. 
Bolt, etc., Co., 185 Mo. A. 7, 171 SW 
959, 961. 

“Danger” defined Ohad 
1126. 

27. See Day 17 C. J. p 1133 text 
and notes 47-49. 

28. Indian Creek Drain. Dist, No. 
2 v. Chicago,: ete.,, Ry Co,, 295 Til. 
339, 129 NE 105, 110. 

29. Belzoni ‘Drain. Commn. v. 
Winn, 98 Miss. 359, 365, 53 S: 778, 
779 (“can be nothing else but a 
natural water-course.' Every creek, 
stream, brook, or river is included 
within the term ‘natural drain’’’). 

“Drain” defined see Drains § 1. 

30. Worth v. Daniel, 1 Ga. A, 15, 
16, 57 SE 898. 

31. Smith v. Public Serv. Corp., 
18) Ne. Jt dae 408, 7/15 oAs 1937, 5 938;, 20 
AnnCas 151; Wiley Vv. West Jersey 
R. Co, 44.N. J. L. 247, 251 (the rule 
of law requires that the damages 
chargeable to a wrongdoer must be 
shown to be the natural and proxi- 
mate effects of his delinquency; the 
term “natural” imports that they are 
such as might reasonably have been 
foreseen—such as occur in an ordi- 
nary state of things). See generally 
Damages §§ 69-85. 

“Effect” defined see 19 C, J. p 1016. 

32.. McCann vy. Chasm Power Co., 
211 N. Y. 301, 304, 105 NE 416, 417 


Kansas City 


see, L7 


(“The plaintiffs as riparian owners |! 
had the. strict legal. right to have-- 


the natural fall in the river, that 


natural consequence,’’?4 ‘‘nat- 
ural course of drainage,’’?> ‘‘natural dangers,’’?* 
‘‘natural day,’’?* ‘‘natural depression,’’?’ ‘‘nat- 
‘natural duty and affection,’’®° 
natural effect,*+ ‘‘natural fall in the river,’’8? ‘‘natu- 
ral flowers,’’** ‘‘natural fool,’’®4 ‘‘natural foot,’’?* 
“natural growth,’’°* ‘‘natural guardian,’’’™ ‘‘nat- 
ural heir,’’®* ‘‘natural lay of the land,’’®® ‘‘natural 
life,’’*° ‘‘natural monument,’’*! ‘‘natural object,’’!? 


‘‘natural or original domicile,’’*® 
6c 


‘‘natural out- 


natural posses- 
‘‘natural re- 
solid as- 


ULLA QUAM 
PERIRE SUA.‘ 


is, the difference of level between the 
surface where the river first touches 
their land and the surface where it 
leaves it, uninterfered with’’). 

“Pall” defined see 25 C. J. p 434. 

33. Bayersdorfer vy. U. S., 171 Fed. 
286, 287. 

See Insane Persons § 147. 

35. Exp. Toy Bing, 295 Fed, 420, 
421 (as used in the description of a 
Chinese woman, it is one which has 
never been bound). 

36. Shellfish Comrs. v. Mansfield, 
125 Md. 630, 94 A 207, 209. 

“Growth” defined see 28 C. J. p 880. 

37. Mauro y. Ritchie, 16 F. Cas. 
No, 9,312, 3 Cranch C. ron 147, 

Natural guprd ashy eeneralty see 
‘Guardian and Ward § 6 

38. See Heir § 438. 

39. Gulf, ete, R. Co. v. Waller, 
(Tex. Civ. A.) 288 SW 522, 524. 

40. Peo. v. Wright, 89 Mich. 70, 
93, 50 NW 792. 

“Yife” defined see 37 C. J. p 347. 

41. See Boundaries § 9. 

42. Jackson v. Dines, 13 Colo. 90, 
94, 21 P 918; Drummond v. Long, 9 
Colo. 538, 540, 18 P 543; Quimby v. 
Boyd, 8 Colo. 194, 202, 6 P 462; 
Independence Placer Min. Co, v. 
Knauss, 32 Ida, 269, 181 P 701, 702; 
Gamer v. Glenn, 8 Mont. 371. 379, 
20 P 654; Flavin v. Mattingly, 8 ‘Mont. 
242, 246, 19 P 384; Baxter Mt. Gold 
Min. Co. v. Patterson, 3 N. M.+179, 
181, 3 P 741; Gray vy. Coleman, 171 
N. C. 844, 88 SE 489, 490. 

fa] “Natural objects of his 
pounty.”—If a person has sufficient 
capacity to comprehend perfectly the 
condition of his property, his rela- 
tions to the persons who would or 
should or might be the objects of his 
bounty, and the scope and power of 
the provisions of his will, he has tes- 
tamentary capacity; the term “nat- 
ural objects of his bounty” does not 
mean that he should know and rec- 
ognize every distant relative who is 
entitled to inherit from him under 
the existing canons of descent, and 
does not include cousins to the sec- 
ond and remoter degrees of propin- 


quity, but refers to his near rela- 
ds In re Campbell,.186 NYS 1086, 
097. 


43. Johnson v. Twenty-One Bales, 
13 F, Cas. No. 7,417, 2 Paine 601, 
Van Ness’ Prize Cas. 5, 3 Wheel. Cr. 
(N. Y.) 488. See Domicile §§ 5-8. 

44. James v. McMillan, 115 Wash. 
159, 167, 196 P 881 (the . juristic 
meaning of, ‘these words “natural 
outlet’ does not differ from the ver- 
nacular). 

45. State v. Authement, 139 La. 
1070, 72 S 7389, 740; State v. Guidry, 
142 La. 422, 76 S 843, 848. 

46. Sunol v. Hepburn, 1 Cal. 254, 
263; Albert Hanson Lumber Co, v. 
Baldwin Lumber Co., 126 La. ry 
b2HeS 263 Ty b8 Oy Vicksburg, etc., 

Co. v. Le Rosen, 52 La, Ann. 19; 
198, 26 S 854. 

47. See cases infra this note. 

{a] ‘The term “natural premium 
plan’ is used in the law of insurance 
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NATURAL BORN. 

NATURAL BOUNDARY.** 

NATURAL CEMENT.°®® 

NATURAL CHANNEL.*? 

NATURAL CHILD.°° 

NATURAL CONSEQUENCE.* 

NATURAL DAMAGES.* 

NATURAL DAUGHTER.* 

NATURAL DAY. 

NATURAL DEATH.® 

NATURAL DOMICILE. 
_ NATURALE EST QUIDLIBET DISSOLVI EO 
MODO QUO LIGATUR.* 

NATURALE ET AQUIOR LEX NON EST 


NECIS ARTIFICIEM seen 


to represent what is commonly 
known as the “assessment plan” or 
the writing of insurance by compa- 
nies limiting their assessments to 
such sum as is necessary to cover 
the actual cost of insurance from one 
renewal period to another. Wester- 
man v. Supreme Lodge K. P., 196 
Mo. 670, 94 SW 470, 480, 481, 5 
LRANS 1114. See Insurance § 373. 

48. State v. Louisiana R., etc., Co., 
153 La. 816, 96 S 667, 668. 

49. Bramble y. Shields, 1464 Md. 
494,127 A 44, 47, 48; Dickson Constr., 
etc., Co. v. Beasley, 146 Md. 568, 579, 
126 A 907, 911 (“In other words we 
construe the’ term ‘natural result’ in 
the definition of ‘injury’ and its con- 
sequences to intend no more than 
the natural and proximate result 
with which the law has long con- 
cerned itself in questions of causa- 
tion’’). 

50. Stanton v. State, 103 Misc. 221,, 
175 NYS 568, 572. 

51. Sun Kwong On v. U. S., 177 
Fed. 595, 596; Citroen y. U. S., 166 
Fed. 693, 696, 92 CCA 865. 

52. Dorman vy, Ames, 12 Minn. 451. 

53. Lux v. Haggin, 69 Cal. 255, 
305, 10 P 674; Lawrie v. Silsby, 83 
Vt. 505, 76 A $4, 95 (a finding of the 
master directed to find and report 
whether an upper proprietor’s use 
of a stream by maintaining a dam 
across it was reasonable, that the 
stream was so small that the amount 
of water flowing in it during certain 
seasons of the year was barely suffi- 
cient under the best conditions to 
supply the ‘natural’ wants of the 
users thereof, was a finding that the 
upper proprietor’s use was unrea- 
sonable because the stream was so 
small that at times it furnished 
barely enough water for the domes- 
tic uses of lower proprietors, the term 
‘natural wants” designating domes- 
tic uses). 

54. See Natural § 2. 

55. See Allegiance 2 C. J. p 1150 
text and note 45; and generally 
Aliens § 2; Citizens §§ 4-15; Treason 
[88 Cyc 953]. 


56. See Natural § 3. 

57. See Natural § 18 text and note 
17. 

58. See Cement 11 C. J. p 47 text 


and note 62. 


aes See Natural § 18 text and note 
60. See Natural § 3. 
61. See Consequence 12 C. J. p 521 


text and note 3. 

62. See Damages § 70. 

63, See Natural § 4. ° 

64. See Day 17 C. J. p 1133 text 
and notes 47-49. : 

65. See Natural § 5. 

66. See Domicile §§ 5-8.; 

Construction of phrase “natural or 
original domicile” see’ Natural § 18 
text and note 438. 

67. A maxim meaning “It is nat- 
ural for a thing to be unbound in 


the same way in which it was 
bound.” Bouvier L; D. : - 
68. A maxim meaning ‘There is 
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NATURAL FLOW.® 
NATURAL FOOL.”° 
NATURAL FRUITS.” 
NATURAL GAS.72 
NATURAL GAS COMPANY.” 
NATURAL GUARDIAN." 
NATURAL HEIR." 
NATURAL IMPORT." 
NATURAL INCREASE.” 
NATURALIZATION.7§ 
NATURALIZED PERSON,’ 
NATURAL JUSTICE.®*° 
NATURAL LAW.*! 
NATURAL LIBERTY.® 


NATURAL LOVE AND AFFECTION.** 
In the usual course of things ;°° 
the equivalent of ‘‘legitimately,’’®® ‘‘normally. 


NATURALLY.** 


NATURAL MONUMENT. 
NATURAL OBJECT.*® 
NATURAL OBLIGATION.*° 
NATURAL PERSONS.®! 
NATURAL PRESUMPTION. 
NATURAL RIGHTS.* | 
NATURAL SLATE.** 


no law more just than that he who 
contrived destruction for _ others, 
should perish by his own arts.” Mor- 
gan Leg. Max. 


69. See Natural § 6. 
70. See Insane Persons § 147. 
71. Fructus naturales: 


Defined see Crops § 3. 

Hmblements see Crops § 5. 

Goods, wares, and merchandise with- 
in statute of frauds see Frauds, 
Statute of § 266. 

Subject to execution’ see Executions 


52. 
72. See Gas § 1; Mines and Min- 
erals § 77. 
73. See Gas § 3. 
74. Construction of phrase see 


Natural § 18 text and note 37. 
Watural guardianship generally see 
Guardian and Ward § 6. 


75. See Heir § 43. 

76. See Natural § 7. 

77. See Natural § 8. 

78. See Aliens § 128. 

79. See Aliens § 1 note 1 [f]. 


“Lawfully naturalized” 
fal 36 Cs iS, 
52. 

80. See Natural § 9. 

81. See Law § 3. 
$2..:‘See: Liberty 37' C.: J. p 159 
text and note 55. 

83. See generally Affection 2 C. 
J. p 313; Contracts § 219; Love 38 
Cc. J. p 324. 

84. See Natural ante p 392. 

“Naturally and clearly” see Clearly 
11 C. J. p 8387 text and note 17. 


see Law- 
p 970 text and note 


85. “Parke! v. ‘Frank,- 75 Cal. 364, 
370, 17 P 427; Mitchell v. Clarke, 71 
Gal. 168,: 164, (219; P*:882, -60 -AmR 


629; Smeed v. Foord, 1 KE. & BH, 602, 


102 ECL 602, 120 Reprint 1035. But 
see Davis v. Rich, 180 Mass, .235, 
237, 62 NE 375 (as used in an in- 


struction in an action brought to 
recover for injuries caused by fall- 
ing on an icy sidewalk, due to water 
from a defective pipe on defendant’s 
premises, the word ‘naturally’ im- 
ports that the result must be one 
which manifestly would come _ to 
pass, according to common experi- 
ence, if the defect was allowed to re- 
main). 

[a] Similar definitions.—“Accord- 
ing to the laws of nature or the 
usual course of things.” U. S. Cas- 
ualty Co. v. Smith, 34 Ga. A. 363, 
374, 129 SE 880, 885. 

[b] Naturally results. — Bramble 
v. Shields, 146 Md. 494, 127 A 44, 
47, 48; Dickson Constr., etc., Co. v. 
Beasley, 146 Md. 568, 126 A _ 907, 


ROONr Leg. Max. 
i A 


NATURAL FLOW—NATURE 


NATURAL STREAM. 

NATURAL SUCCESSION.*% 
NATURAL USE AND ENJOYMENT.*” 
NATURAL WATERCOURSE.*’ 
NATURAL WEAR AND TEAR,°? 


NATURA NON FACIT SALTUM; 


LEX. 


NATURA NON FACIT VACUUM; 


ITA NEC 
NEC LEX 


SUPERVACUUM.? 


NATURE.* 


Sort, kind, 


character, or species ;* 


the sum of qualities and attributes which make a 
thing what it is, as distinet from others.® 
Phrases: ‘‘All other property of every nature 


and kind whatsoever, 
the nature of an easement,’’® 
“final in 


final,’’44 “‘in the nature of)-a set-off,’’!2 °* 
9918 66 


ture,’”® 


2987 


and cause, 


996 66 297 66 


claim in 
extraordinary na- 
710. fan: ts 4 nature 
nature 


nature and cause at the accusa- 


civil nature, 
6é 


its nature, 


tion,’’!4 ‘‘nature and character of the demand,’’® 
‘‘nature and extent of the injury sustained,’’?® 
‘nature of an act,’’!” ‘‘nature of the case,’’!8 ‘‘na- 


ture of the plaintiff’s 


demand,’’!® ‘‘nature of the 


public utility,’’2° ‘‘ ‘particular nature’ of ‘the 
911. a a, jew m1 13. See Cause 11 C. J. p 41 text 

86. eese’ v. Dtesy 9 a. 21,| and note 38. 

333, 26 SE 865. 14. Hendricks v. U. S., 223 U. S. 

87. Reese v. Bates, supra. See | 178, 181, 32. SCt 313, 315, 56 (L.--ed. 
mageares: Gare 162 ae 368, 375, | 394; Hinshaw v. State, 188 Ind. 147, 

NE 820; rosvenor v. Grosvenor, |122 NE 418, 420. 
aera ae ee Jorden vy. Jorden, 15. Guerin vy. Reese, 33 Cal, 292, 
. A, , 636. 298. 

“Naturally impotent” as ground 16. Bates, -ete., Constr: Co. v. Ai= 
cr divorce see Divorce § 71 note 30 Aa 183') Kyo SES). 270) “SW 467 
a]. 472. 

88. See Boundaries § 9, 17. See cases infra this note. 

89. See Natural § 18. [a] An instruction on insanity, in 

90. See Natural § 10. a prosecution for homicide, that, if 

91. See Natural § 11. accused was sufficiently sane to 

92. See Natural § 12. know the nature and quality of his 

93. See Natural § 13. act, he was then legally responsible 

94 See Natural § 14. therefor, was not: objectionable for 

95. See Waters [40 Cyc 5538]. failure also to require that he was 

96. See Natural § 15, sufficiently sane to know that his act 

97. See Natural § 16. in killing deceased was. wrong. 

98. See Waters [40 Cyc 553]. “The ‘nature of an act’ as defined 

99. See Natural § 17. in the Century Dictionary is ‘the at- 


1. A maxim meaning 
takes no leaps; 


“Nature 
nor does the law.” 


maxim meaning “Nature 
episd no vacuum; neither does the 
law make anything superfluous.” 


Morgan Leg. Max. 
8. See Natural ante p 392. 
4 Webster D. [quot State v. Mur- 


phy, 23 Nev. 390, 398, 48 P 628]; 
Jones v, McDade, 200 Ala. 230, 75 
S 988; State v. Birchim, 9 Nev. 
95, 100. To like effect Lang v. 
Collins, (Tex. ‘Civ. A.) 190 SW 784; 

oO. 

5. Webster D. [quot Fitch v. 
Green, 39 Okl. 18, 1384 P 34, 38]; 


Webster New Int. D. [quot Jones v. 
McDade, 200 Ala. 230, 75 S 988, 994]; 
State v, Dougherty, 4 Or. 200, 203; 
Ford v. Baker, (Tex. Civ. A.) 33 SW 
1086, L037. 

fa] “Nature” of an obligation, 
means those qualities which inhere 
in and pertain to it-—-such as whether 


it is joint, or joint and _ several. 
Schultz v. Howard, 63 Minn. 196, 65 
NW 363, 56 AmSR 470. 

6 See All p 1147 § 9 text and 
note 88. 

7. See Sea AVC HT, pVv94 text 
and note 

8. See Cisten TL CesT. DX828. text 
and note 54. 

9. See Hxtraordinary 25 C. J. p 


297 text and note 53. 
10. See Final 25 C. J. p 1130 text 
and note 75. 
eee: O'Donnell v. Guinane, 28 Ont. 
12. See In 31 C. J. p 367 § 8. text 
and note 68. 


tributes which constitute the thing, 
and distinguish it from all others,’ 
while ‘the quality of an act’ is de- 
fined to be the power to clearly and 
distinctly apprehend its nature, and 
if a person has sufficient mental 
power to fully appreciate and know 


what he is doing, we can not con- 
cur in an opinion that he would not 
be criminally liable for such an 
act.” Montgomery v. State, 68 Tex. 
Gr. 78, 86,9 154 5S We 88) 897 “See 
Criminal Law § 75; Homicide §§ 
9-19, 

18. Truax v. Parvis, 12 Del. 330, 
334, 32 A 227. 

19. Pipkin v. Kaufman, 62 Tex. 
545, 547 


20. Woodward vy. Raynor, 29 Okl. 
493, 494, 497, 119 P 964, 966 (a re- 
quirement that the voter be apprised 
of the ‘nature’ of a public utility 
means that the ballot title shall in 
specific language notify him only of 
the kind, sort, or character of such 
public utility. A ballot title hee ek 
“Shall the city of Woodward ... in- 
cur an indebtedness... 


1 c for’ Se van 
electric light plant in and to be 
owned exclusively by said city? 


was sufficient to apprise the 
voter of the nature of such utility, 
within the contemplation of Const. 
art 10 § 27, as construed in Coleman 
v. Frame, 26 Okl. £93, LOO. PR 1932.80 13k 
LRANS 556, where it is stated that 


‘the proposition submitted “must be 
stated in such specific language 
as to apprise the voter of “the 


nature of the public utility the city 
wishes to purchase, construct, or 
repair’’). d 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘elaim, uel ats 


or eens vice therein.’’24 


NATUROPATH or DOCTOR OF NATUROPA- 
A term that has been applied to a person 
who holds an unrevoked certificate from the board 
of medical examiners, authorizing him to treat the 
sick and afflicted by the use of light, air, water, 


eee 


ete.?6 


NATUROPATHY.?”’ 


applied to the healing of disease.?° 


NAUFRAGIUM COMMUNE OMNIBUS EST 


CONSOLATIO.*° 


NAUGHTY. A term which may or may not, ac- 
cording to the context, mean adulterous. 
NAUSEOUS. Causing, or fitted to cause, nau- 


21. Lang v. Collins, (Tex. Civ. A.) 
190 SW 784, 785 (“The next inquiry 
is: What is meant by ‘particular na- 
ture’ of the claim? ‘Particular,’ as 
used, means special, not general, etc. 
‘Nature,’ aS uSed, obviously has refer- 
ence to the kind, quality, sort, or 
species of claim, whether for legal 
services or a claim arising on con- 
tract, or a promissory note, etc.’’). 

22. Stovel v. Gregory, 21 Ont, A. 
137, 142. ; 

23. Fitch v. Green, 39 Okl. 18, 28, 
134 P 34, 38 (‘The nature of the 
default’ in the instant case includes 
those qualities and attributes which 
make it distinct from other charac- 
ters of default; and these mortgages 
were susceptible of different charac- 
ters or natures of default’). 

Lit. INVES 


Barrett, 
25. See Naturopathy post this page. 
26. Millsap v. Alderson, 63 Cal. A. 
518, 219 P 469, 473. 


27. See Naturopath ante this page. 
28. Millsap v. Alderson, 63 Cal. A. 
518, 525, 219 P 469, 472 (“Having 


ascertained the meaning, of the terms 
‘physician and surgeon,’ let us turn 
our attention to the words ‘naturop- 
athy’ and ‘naturopath.’ Not only are 
these terms not defined in the stat- 
utes of 1907 and 1909, as we have 
before observed, but we fail to find 
that the legislature has ever at- 
tempted to define either 
terms. Not only so, but if our in- 
formation is correct neither of these 
words is to be found in any medi- 
cal work or dictionary. Neverthe- 


state of nature,’’?? ‘‘the nature of the 
default, ae SS the: ma bare of the property or defect 


A term said not to have 
been found to date in any dictionary,?® judicially 
defined as a process or system whereby remedies 
for disease are discovered and whereby they are 


of these 


NATURE—NAVIGABLE 


sea; loathsome; 


NAUTICAL " ASSESSORS. 
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disgusting; exciting abhorrence.?? 
Experienced ship- 


masters, or other persons having special knowledge 


of navigation and nautical affairs, who are called 

to the assistance of a court of admiralty, in diffi- 

cult. cases involving questions of negligence.** 
NAUTICUM FG@NUS. 


cal or maritime interest.?4 


In the civil law, nauti- 


NAVAL ACADEMY.®*® 


NAVAL CADET.*¢ 

NAVAL COURT-MARTIAL.*? 
NAVAL FORCES.**® 

NAVAL OFFICER.*® 


NAVAL RESERVATIONS.*° 


less, we believe that .the record in 
this proceeding furnished a satisfac- 
tory method of ascertaining a cor- 
rect definition of these terms”). 

29. In re Gerber, 57 Cal. A. 141, 
206 P 1004, 1005. See Millsap v. Al- 


pee ees 63 Cal. A, 518, 219 P .469, 
472. 
30. A maxim meaning “A calam- |. 


ity which overtakes the whole com- 
munity alike is a mitigation of its 
evils to each individual.” Morgan 
Leg. Max. 

31. Merivale v. Carson, 20 Ounb: 
D. 275, 279, (‘naughty wife” as used 
in a certain play, did not keg eet 
mean an adulterous woman). 

32. Webster New Int. D. See 
Tobey v. Moore, 130 Mass. 448, 451 
(a deed to a city lot, prohibiting the 
grantee from maintaining any ‘“nau- 
seous or offensive trade’ on the lot, 
will not be construed to include a 
grocery or provision store). 

33. Black L. D. [cit The Empire, 
19 Fed. 558, 559; The Clement, 5 F. 
Cas. No. 2,879, 2 Curt. 363, 369] (they 
“sit with the judge during the argu- 
ment, and give their advice upon 
questions of seamanship or the 
weight of testimony’’). 

Trinity masters see Admiralty § 
261 note 14 [b]. 

34. Black L. D. [cit 2. Blackstone 
Comm. p 458] (‘‘an extraordinary rate 
of interest agreed to be paid for the 
loan of money on the hazard of a 
voyage; corresponding to interest on 
contracts of bottomry or responden- 
tia in English and American mari- 
time law’’). 


NAVAL SERVICE.?1 
NAVAL STORES. 
cially war vessels.*? 


pitch, turpentine, and other resinous products.*?. 
NAVIGABLE.*4 


Supplies for vessels, espe- 
Also, in commercial cant, tar, 


Capable of being navigated.*® 

Bottomry and respondentia see 
Shipping [36 Cye 180]. 

3 See generally Army and 
Navy § 46. 

3G. See generally Army and Navy 
§ 46. 

37. 


See generally Army and Navy 
§§ 135-214. 


38. See Army and Navy §§ 44, 45. 

39. See generally Army and Navy 
§§ 50-107. 

40. See generally Public Lands- 


[32 Cyc 858 et seq]. 

41. See generally Army and Navy 
§ 1 note 4 [a], § 9 et seq. 

42. Webster New Int. D. 

43. Webster New Int. D. 

[a] ‘Fhe term ‘naval stores’ in- 
cludes rosin, turpentine, products of 
erude turpentine, tar, and rosin oil.” 
Interstate Commerce Commn. v. 
Louisville, etc., R. Co., 118 Fed. 613, 
617 


[b] Judicial notice.—In Florida, 
where the production of spirits of 
turpentine | and rosin, otherwise 
known as ‘naval stores,” constitutes 
one of the state’s leading industries, 
the courts will take judicial notice 
of the fact that suth naval stores 
are the manufactured products of 
the gum extracted from pine trees. 
Knight v. Empire Land Co., 55 Fla. 
301;, 45..S, 1025, 1026. 

44. See also Nayigate post p 576; 
Navigation post p.576. 

45. Webster New Int. D. 
navigable balloon’). : 

Navigable waters see Admiralty 
§§. 338, 34; Navigable Waters § 1 et 
seq. 


(“as a 
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NAVIGABLE WATERS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 403] 


ANALYSIS 


I. WHAT ARE NAVIGABLE WATERS [§§ 1-18] p 403 
A. Meaning of Term [§ 1] p 403 
B. What Law Governs [§ 2] p 404 
C. Tests of Navigability [§§ 3-16] 404 
. Ebb and Flow of Tide [§ 3] p 404 
2. Actual Navigability [§§ 4-16] p 406 
a. General Rule [§ 4] p 406 
b. Considerations Affecting or Determining [§§ 5-16] p 408 
(1) Natural Navigability [§ 5] p 408 
(2) Depth and Capacity for Floatage [§§ 6-8] p 409 
(a) In General |§ 6] p 409 
(b) Potential Availability, Not Actual Use [§ 7] p 411 
(ec) Periodical Navigability [§ 8] p 412 
(3) Completeness and Extent of Navwigability [§§ 9-10] p 413 
(a) In General [§ 9] p 413 
(b) Obstructions [§ 10] p 414 
(4) Public Termini [§ 11] p 414 
-(5) Statutory Declarations [§§ 12-13] p 414 
(a) Construction [§ 12] p 414 
(b) Operation and Effect [§ 13] p 415 
(6) Government Attitude and Official Acts [§§ 14-15] p 416 
(a) In General [§ 14] p 416 
; (b) Meandering [§ 15] p 416 
(7) Change of Status [§ 16] p 416 
D. Navigability of Specific Waters [§ 17] p 417 
E. Proof of Navigability [§ 18] p 418 


II. GOVERNMENTAL CONTROL [§§ 19-49] p 419 
A. In General [§§ 19-22] p 419 7 
1. United States [§§ 19-20] p 419 
a. Federal Control [§ 19] p 419 
b. State Control [§ 20] p 421 
2. Canada [§ 21] p 424 
3. England [§ 22] p 424 
B. Obstructions [§§. 23-36] p 424 
1. Federal Control [§§ ¥93-28) p 424 
. In General [§ 23] p 424 
. Bridges [§ 24] p 425 
. Dams [§ 25] p 427 
. Refuse [§ 26] p 427 
. Hydraulic Mining and Dredging [§ 27] p 427 
. Diversion [§ 28] p 427 
2. State Control [§§ 29-33] p 428 
a. In General [§ 29] p 428 
b. Bridges [§ 30] p 429 
c. Dams [§ 31] p 481 ° 
d. Booms and Docks [§ 32] p 432 
e. Drainage, Refuse, and Diversion [§ 33] 
3. Concurrent Federal and State Control [§ 34] 
4. Canada [§ 35] p 433 
5. England [§ 36] p 433 
C. Improvement and Regulation [§§ 37-49] p 433 
1. In General [§§ 37-40] p 433 
a. Federal Powers [§ 37] p 433 
b. State Powers [§§ 38-40] p 434 
(1) Improvement [§ 38] p 434 
(2) Regulation [§ 39] p 435 
(3) Delegation of Power [§ 40] p 435 
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2. Waterway or Navigation Districts [§ 41] p 436 
3. Cost of Improvements [§§ 42-44] p 439 
a. Assessment and Taxation [§ 42] p 439 
b. Tolls and Water Power Privileges [§ 43] p 439 
ce. Enforcement of Contractors’ Claims [§ 44] p 440 
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a. Power To Establish [§§ 45-46] p 441 
(1) By United States [§ 45] p 441 
(2) By States [§ 46] p 441 
b. Purpose and Effect [§ 47] p 441 
5. Harbor Commissioners and Masters [§ 48] p 442 
6. Injuries and Remedies [§ 49] p 443 


III. PUBLIC RIGHT OF NAVIGATION [§§ 50-134] p 444 
. In General [§ 50] p 444 
. Relinquishment of Right or Control Thereof [§ 51] p 446 
. Manner of Exercise of Right [§ 52] p 447 
. Prescriptive Rights [§ 53] p 448 
. Exclusive and Superior Rights [{§ 54] p 448 
. Use of Shores and Banks [§ 55] p 448 
. Remedies for Improper or Unauthorized Navigation [§ 56] p 450 
. Obstructions to Navigation [§§ 57-134] p 450 
1. In General [§§ 57-64] p 450 
a. Right To Maintain [§§ 57-60] p 450 
(1) General Rules [§ 57] p 450 
(2) Safety Precautions [§ 58] p 451 
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b. Duty To Remove, [§§ 61-63] p 452 
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¢. Liability for Injuries to Obstructions [§ 64] p 453 
2. Specific Obstructions [§§ 65-107] p 453 
a. Bridges [§§ 65-81] p 453 
(1) Authority To Construct or Maintain [§§ 65-69] p 453 
(a) Need of Authority [§ 65] p 453 
(b) Haistence and Interpretation of Authority 8s 66-67] p 454 
aa. In General [§ 66] p 454 
bb. Railroad Companies [§ 67] p 454 
(c) Petition and Approval of Plans [§ 68] p 455 
(d) Renewal, Repairs, and Reconstruction [§ 69] p 456 
(2) Manner of Construction [§§ 70-72] p 456 
(a) In General [§ 70] p 456 
(b) Bridge as Nuisance [§ 71] p 457 
(c) Draws [§ 72] p 458 
(3) Injuries and Liabilities [§§ 73-81] p 459 
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(b) Obstruction by Bridge [§§ 74-75] p 459 
aa. In General [§ 74] p 459 
bb. Collisions with Bridge [§ 75] p 460 
(c) Obstruction during Repairs [§ 76] p 460 
(d) Operation of Draws [§§ 77-78] p 461 
aa. Prompt and Careful Operation [§ 77] p 461 
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aa. In General [§ 79] p 463 
bb. Contributory Negligence [§ 80] p 463 
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b. Dams [§§ 82-90] p 465 
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(c) Approval of Plans [§ 84] p 466 
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(4) Injuries [§§ 89-90] p 467 
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(a) Injuries Caused by Dam [§ 89] p 467 
(b) Injuries to Dam [§ 90] p 468 
Ropes, Cables, Pipes, and Nets [§ 91} p 468 
. Booms [§ 92] p 469 
Breakwaters, Jetties, and Cribs [§ 93] p 470 
. Vessels, Rafts, and Ferries [§ 94] p 470 
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aa. Duty and Liability in General [§ 97] p 472 
bb. Abandonment of Wreck [§ 98] p 472 
ce. Time of Marking [§ 99] p 472 
(c) On Whom Duty Rests [§ 100] p 473 
(d) Nature and Sufficiency of Marking [§ 101] p 473 
(3): Injury to, or Destruction of, Wreck [§ 102] p 473 
h. Deposits of Refuse [§§ 103-105]: p 474 
(1) In General [§ 103] p 474 
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(1) Propriety of Remedy [§ 109] p 476 
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(8) Damages [§ 130] p 485 
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a. In General [§ 131] p 486 
b. Defenses [§ 132] p 487 
c. Indictment [§ 1383] p 487 
d. Trial [§ 134] p 487 
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A. Travel on Ice [§ 135] p 487 
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1. Private Rights [§ 136] p 488 
2. Rights of State [§ 137] p 489 
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C. Taking Seaweed [§ 139] p ‘489 
D. Taking Sand, Gravel, and Soil [§ 140] p 489 
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F. Use of Shores or Banks [§ 142] p 490 
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V. RIPARIAN AND LITTORAL RIGHTS [§§ 143-205] p 490 
A. General Nature and Basis of Right [,§ 143] p 490 
B. What Law Governs [§ 144] p 493 
C. Who Have Rights as Riparian Owners [§§ 145-147] p 493 
1. In General [§ 145] p 493 
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. Obstruction to Navigation [§ 175] p 517 
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c. Necessity of Title to Water Line [§ 194] p 527 
d. Point of Commencement [§ 195] p 527 
e. Continuity [§ 196] p 528 
f. Accretions to Islands [§ 197] p 528 . 
3. Easements and Restrictions [§ 198] p 529 
4. Apportionment [§ 199] p 529 
5. Remedies and Procedure [§ 200] p 530 
K. Avulsion [§§ 201-202] p 530 
1. In General [§ 201] p 530 
2. Effect of [§ 202] p 531 
L. Erosion [§ 203] p 533° 
M. Submergence [§ 204] p 533 
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VI. LAND UNDER WATER [§§ 206-255] p 534 
A. Definitions and Scope of Chapter ts 206] p 534 
B. Ownership [§§ 207-247] p 536 
1. In General [§§ 207-218) p 536 
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(a) In General [§ 212] p 538 
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aa. In General [§ 213] p 540 
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(9) Grants to or by Municipality [§§ 242-243] p 55S 
(a) Grants to Municipality [§ 242] p 555 
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3. Accretions [§ 274] p 573 
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Boundaries: Jurisdiction :—Continued 


By waters and watercourses see Boundaries §§ 51- 
82. 


Of SEE Toce pierce ss [36 CE aie 

Canals see Canals 

Gollision between passes see Collision it Cc. J. p 1004. 

Commerce regulations see Commerce § 4 

Compensation for taking of or injury a water rights 
for public use see Eminent Domain §§ 144, 145, 211-— 
pars 


Drainage see Drains 19 C. J. p 59 
Ferries see Ferries 25 C. J. p Oa, 
Fishing rights see Fish §§ re 35. 
Hunting rights see Game § 7 
Judicial notice see Evidence § 1862, 
Jurisdiction: 

Admiralty see Admiralty §§ 33, 34. 


gages on navigable waters see Criminal Law §§ 216- 
Presentation of federal question see Federal Courts 
39 


Levees see Levees and Flood Control 36 C. J. p 995. 

Lines of riparian or littoral holdings see Boundaries § 48. 

Logging see Logs and Logging §§ 116-157. 

Nonnavigable waters see Waters [40 Cyc 542]. 

Powers of city as to water frontage, landings, docks, 
and wharves see Municipal Corporations 38 4013-4021. 

Regulation of commerce see Commerce § 

Shipping see Shipping [386 Cyc 1]. 

Swamp and overflowed lands see Public Lands [32 Cyc 


Taking riparian or littoral rights for public use see 
Eminent Domain §§ 85, 144, 145, 211-213, 


I. WHAT ARE NAVIGABLE WATERS 


[$ 1) A. Meaning of Term. The term ‘‘naviga- 
ble’’. is. ordinarily applied to a stream or body of 


water which is actually adapted to useful floatage 
and commerce without regard to whether the water 
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is affected by the tide. Accordingly it is said that 
if a water 1s navigable in fact it is navigable in 
law.2. Under the common-law rule, however, navi- 
gability, in the technical legal sense, was attributed 
only to those waters and streams where the tide 
ebbed and flowed;* but, even under that rule, non- 
tidal water, if actually capable of useful floatage, 
is navigable in the sense that it is a pubhe highway 
for purposes of navigation;* and so the distinction 
is not important as respects the public right of 
navigation.” The distinetion, however, is sometimes 
preserved as determining the ownership of the land 
under water.6 A stream may be navigable or float- 
able in the sense that it is a highway for navi- 
gation and is subject to that easement, but not 
navigable in the sense that the ownership of the 
bed of the stream is retained by the public.’ Navi- 
gable waters of the United States are those over 
which in themselves or in connection with other 
waters interstate or foreign commerce may be ear- 
ried on. It is possible that a river may be held 
navigable for the purpose of determining the own- 
ership of the land under water and fixing riparian 

1. See infra § 4 et seq. Ss. 

2. See infra § 4. 

3 See infra §§ 3, 50; 
infra this note. 

“The term ‘navigable,’ as used by 


the common law writers, was_ bor- 
rowed from the law of nations, and 


and cases 


523]; 
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243, 33 SCt 449, 57 L. ed. 820, Ann | 96; 
Cas1913E 710 [reh den 228 U.S. oe 
33 SCt- 1024, 57 Led. 1035};. 0. 

Union Bridge Co., 148 Fed. 377 Baath 
204 U.S. 364, 27 SCt 367, 51 L. ed. 


Barnes v. U..S., 46 Ct. Gib 
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rights, although it should not be classified as a navi- 
gable water of the United States.® 

[§ 2] B. What Law Governs. Navigability, when 
asserted as the basis of a right arising under the 
constitution of the United States,?° or as the basis 
of the application of a federal statute,*+ is deter- 
minable according to the general rule recognized 
and applied in the federal courts rather than ac- 
cording to the rule prevailing in the state where the 
lands are located. But what shall be deemed a 
navigable stream within local rules governing the 
property in the bed of the stream is for the deter- 
mination of the several Ss subject to the pri- 
vate right of property.'® 

[§ 3] C. Tests of Navigability—1. Ebb and Flow 
of Tide. The common-law rule’ of England, applied 
in the decisions of that country and cited in Ameri- 
can and Canadian decisions, is that only water in 
which the tide ebbs and flows is considered navi- 
gable.14 In some American jurisdictions also the 
rule has been accepted that only tidal waters are 
navigable in the ‘technical sense of the law.*> If 
the tidal test is applied the determining factor is 
Buffalo Pipe Line Co. v. New 
York, etc., R. Co., 10 AbbNCas 107; 
Ex p. Jennings, 6 Cow. 518, 16 AmD 
447; Hooker v. Cummings, 20 Johns. 
90, 11 AmD 249. 
CU, N. C.—Hodges v. Williams, 95 N. 


CG. V3sh 59 AmR 242. 
Or. -Guilliams v. Beaver Lake 


has reference to the right of free 
navigation of the ocean, and the 
arms of the sea, not mare clausum, 
Over which no nation has exclu- 
Sive ownership. It has reference to 
the great admitted right of naviga- 
tion, with all its necessary incidents, 
resulting from the common property 
which all nations have in the sea 
and its great arms and shores, with- 
out hindrance therefrom by grants 
extended beyond high water mark.” 


The Magnolia v. Marshall, 39 Miss. 
109, 119. 
[a] “The term ‘navigable waters,’ 


has 
as 


as commonly used in the law, 
three distinct meanings: Ist, 
synonymous with ‘tide waters,’ being 
waters, whether salt or fresh, wher- 
ever the ebb and flow of the tide 
from the sea is felt; or, 2d, as 
limited to tide waters which are 
capable of being navigated for some 
useful purpose; or, 3d, . as includ- 
ing all waters, whether within or be- 
yond the ebb and flow of the tide, 
which can be used for navigation.” 
Com. v. Vincent, 108 Mass. 441, 447. 

4 See infra §§ 38, 50. 

5. See infra §§ 3, 50. 

6. See infra § 3; and Hobart-Lee 
Tie Co. v. Grabner, 206 Mo. A. 96, 
219 SW 975. 

7. See infra § 3, 50; and Hobart- 
Lee Tie Co. v. Grabner, supra. 

{a] In Illinois, where the common- 
law rule prevailed that rivers were 
not deemed navigable above the ebb 
and flow of the tide, neither the Mis- 
sissippi, Illinois, nor Chicago River 
was a navigable stream as respects 
the ownership of the bed. Chicago v. 
McGinn, 51 Ill. 266, 2 AmR 295, 
es Sée infra § 19; Admiralty §§ 33, 

9.6 Wontrernly sv. Ue) So 228. Us oss 
243, 33 SCt 449, 57 L. ed. 820, Ann 
Cas1913E 710; Shortell y. Des Moines 
Electric Co, 186 Iowa 469, 172 NW 
649 (Des Moines River, Iowa). 

10. U. S. v. Holt State Bank, 270 
U.S: 49, 46 SCt 197, 70 lo. ed: “465: 

11. Board of Hudson River Regu- 
lating Dist. v. Fonda, etc., R.,Co., 127 
Misc. 866, 217 NYS 781 

Statute requiring federal consent 
to construction of dam see infra § 82. 

12. Economy Light, etc., Co, ‘v. 
eS ite DOr Us. vel hos 41 sct 409, 65 
L. ed. 847; Donnelly y. U. S., 228 U. 


Law governing navigability as af- 
fecting: 
Ownership of land under water see 
infra § 209. 
Riparian rights see infra § 139. 
Statutory declarations of naviga- 
bility see infra §§ 12, 13. 
13. See infra § 13. 
14. U. S.—Grand Rapids, etc., R. 
Co. Vv. Butler, 169 SUq 'S..187, 215 sSe@t 
991, 40 L. ed. 85; Illinois Cent. R. 
Co! “vy. Tilinois; 146 "U.S: 387, 13° SCt 
; ; Barney v. Keo- 
324, 24-L. ed. 224; 
McGilvra v. Rose, 161 Fed. 398 [aff 
164 Fed; 604, 90. CCA 398 (rev on 
other grounds 215 U. S. 70, 30 SCt 
27, 54 Ge ed. 95) 1. 
Ark.—St. Louis, ete., R. Co. v. Ram- 
sey, 53 Ark, 314° 13 iSWegsl, 22 
AmSR 195, 8 LRA 559. 


Cal.—Churchill Co. v. Kingsbury, 
178 Cal. 554, 174 P: 329; Wright, v, 
Seymour,. 69, Cal. 122); 10 P 323. 


Conn.—Enfield Toll Bridge Co. v. 
Hartford, ete., R. Co., 17 Conn.. 40; 
42 AmD 716. 

Ga.—Young v. Harrison, 6 Ga. 130. 

Ill.— Du, Pont ‘v. ‘Miller;\ 310. 11). 
140, 141 NE 423; Chicago v. McGinn, 
51 Ill. 266, 2 AmR 295; Middleton v. 
Pritchard, 4 Ill, 510, 38 AmD 112. 

La.—State v. Capdeville, 146 La. 
94, 883 S 421 [certiorari den 252’ U. 
S. 581 mem, 40 SCt ‘346 mem, 64 L. 
ed. 727 mem, and foll Atchafalaya 
Land Co, y. James, 146 La. 109, 838 
S 426]. 

Me.—Wilson v. Harrisburg, 107 Me. 
207, 77° A 787; Veazie v. Dwinel, 50 
Me, 479; Spring v. Russell, 7 Me. 273; 
Berry vy. Carle, 3 Me. 269. 

Md.—Havre de Grace vy. Harlow, 129 


Md. 265, 98 A 852, 

Mass.—Com. vy. Chapin, 5 Pick. 
199, 16 AmD 3886. 

Mich.—Collins v. Gerhardt, 237 


Mich. 38, 211 NW 115; Olds v. State 
Land Office Comr., 150 Mich, 134, 112 
NW 952; Lorman y. Benson, 8 Mich. 
i hte ooo ft AmD 435. 

Miss.—The Magnolia v. Marshall, 
39 Miss. 109; Morgan v. Reading, 11 
Miss. 366. 

N. Y.—Williams vy. Utica, 217 N. Y. 
162, 111 NE 468; Fulton Light, etc., 
Co. v. State, 200 Nis Ys 4.062 94 NE 
199, 87 LRANS 307; Peo. v. Jessup, 
160. N. Y. 249, 54 NE 682; Roberts v. 
Baumgarten, 110 N. Y. 380, 18 NE 


Club, "90" Or. 135, is PPe4s 
Tenn.—Stuart v. Clark, 2 Swan 9; 


58 AmD 49. 

Tex.—Welder v. State, (Civ. A.) 
196 SW 868. 

Utah.—Poynter vy. Chipman, 8 Utah 
442, 32 P 690. 


Eng.— Reece vy. Miller, 8 -Q. B.D: 
626; River Banne’s Case, Davies 149; 
Murphy Va diya, ers J 2 Cais 143: 
Ilichester_ v. Raishleigh, 61 L. T. 
Rep. N. S. 477 

Ont.—Gage v. Bates, “TU. (C) €sR: 
ae Reg. v; Meyers, .3_U. €. C. 2 
05 


[a] Reason for the common-law 
rule is that in England, owing to the 
limited area of the country, all 
streams as a rule are not in fact 
navigable until tidewater is reached. 
St. Louis, etc., R. Co. v. Ramsey, 53 
Ark. 314, 13 SW 931, 22 AmSR 195, 
8 LRA 559; Wright v. Seymour, 69 
Gal) 122, 20°CR' 33233 .Guilliams yv: 
Beaver: Lake Club, 90 Or. 13, 175 P 


437; Carson v. Blazer, 2 Binn. (Pa.) 
475, 4 AmD 4638; Welder y. State, 
(Tex. Civ: Ai). 196.SW 868. 

[b] Advantage of tidal test.— 


The criterion of holding all rivers 
which are navigable in fact to be 
public rivers and those which are 
not navigable in fact to be private 
waters is wanting in that accuracy 
and certainty at which the law aims, 
whereas the tidal test has the merit 
of uniformity and certainty and is 
easy of application. Cobb v. Daven- 
DOrt,. BensNe odo: ty OOS 

[ec] Rivers classified.—At common 
law there were three descriptions of 
rivers or watercourses: First, navi- 
gable rivers—those in which the tide 
ebbs and flows; second, rivers not 
‘| navigable in law but so in fact, and 
these were subject to the public right 
of navigation; third, private rivers. 
Young yv. Harrison, '6 Ga; 130; Buf- 
falo Pipe Line Co. v. New. York, 
etc., R. Co., 10 AbbNCas (N. Be 107; 
Reg. Vie Meyers, Nig Bini Gp Oise 22) 5. 

15... Ill.— McCartney vy, Chicago, 
ete. R.. ' Cor, 112 Ti 614 Washine= 
ton Ice Co, V. Shortal, 104 Ill. 46, 40 
AmR” 196; “Houck “y." Yates, 32) tl, 
179; Chicago v. McGinn, 51 Ill. 266, 
3 AmR 295; Illinois River Packet Co. 
v. Peoria Bridge Assoc., 38 Ill. 467; 
Godfrey v. Alton, 12 Th. 29, 52 AmD 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the rise and fall of the water under tidal influence, 
and not the proportion of salt water to the fresh 
at the place in question;!® but the water must be 
within the influence of ordinary, and not merely 
In so far as the public right 
of navigation is concerned, the distinction based 
upon tidal flow is immaterial inasmuch as that right 


exceptional, tides.1? 


476; Peo. v. St. Louis, 10 Ill. 351, 48 

AmD 339; Middleton y. Pritchard, 4 

Ill. 510, 38 AmD 112. 
Me.—Wilson vy. Harrisburg, 107 


Me. 207, 77 A 787; Gerrish v. Brown, 
51 Me. 256, 81: AmD 569; Veazie 
v. Dwinel, 50 Me. 479; Brown v. Chad- 
bourne, 31 Me. 9, 50 AmD _ 641; 


Wadsworth v. Smith, 11 Me. 278, 26 
AmD 525. 

Mass.—Brosnan v. Gage, 240 Mass. 
113, 183 NE 622; Com. v. King, 150 
Mass. 221, 22. NE 905, 5 LRA 536; 
Com. v. ‘Vincent, 108 Mass. 441; Atty.- 
Gen. v. Woods, 108 Mass. 436, 11 
AmR 380; Com. v. Alger, 7 Cush. 53; 
Deerfield v. Arms, 17 Pick. 41, 28 
AmD 276; Com. y. Chapin, 5 Pick. 
199, 16 AmD 386. 

N. H.—Scott v. Willson, 3 N. H. 321. 

N. J.—Cobb v. Davenport, 32 N. 
J. L. 369; Atty.-Gen. v. Stevens, 1 
N. J. Eq. 369, 22; AmD 526. 

{a] In Connecticut.—“‘It [the 
Connecticut river] is in constant use 
for purposes of navigation and the 
tide slightly ebbs and flows there, 
which would seem to make it at 
common law a navigable river, and 
especially would it be so under the 
rule generally adopted in the states 
of the Union, though never formally 
adopted in this state, that rivers 
that are navigable in fact are so in 
law.” Welles v. Bailey, 55 Conn. 
292, 315, 10 A 565, 3 AmSR 48. 

[b] In Maryland (1) the common- 
law rule has prevailed, but it is sug- 
gested that the rule may have been 
abandoned. Linthicum v. Shipley, 
140 Md. 96, 98, 116 A 871, 23 ALR 
754 (the well established test of 
navigability in most of the states of 
this country is whether the water 
can be used for purposes of com- 
merce or travel, but that this test 
“does not seem to have been adopted 
in this State unless the recognition 
of the general rule in the case of 
Havre de Grace v. Harlow, 129 Md. 
265, 98 A 852, had the effect of over- 
ruling earlier decisions of this 
court’). See Garitee v. Baltimore, 53 
Md. 422 (‘a tidal navigable stream’’). 
(2) At least nontidal rivers which 
are useful for floatage are recognized 
as highways for navigation and are 


termed ‘navigable.” Havre de 
Grace vy. Harlow, 129 Md. 265, 98 
A 852. 

[c] In Mississippi (1) the com- 


mon-law test of navigability has been 
applied in sustaining riparian rights 
on nontidal navigable rivers as 
against individuals asserting the 
right to use the private property of 
the riparian owner. The Magnolia 
v. Marshall, 39 Miss. 109; Morgan 
v. Reading, 11 Miss. 366. (2) But 
as to the power of the state to im- 
prove the navigation of a large non- 
tidal river for the public use and 
convenience the strict common-law 
rule does not apply and the stream 
is deemed navigable. Homochitto 
River Comrs. vy. Withers, 29 Misc, 21, 
64 AmD 126. 

*{d] In New York (1) a number 
of the earlier decisions recognized 
the applicability of the common-law 
tidal test. Peo. v. Tibbetts, 19 N. 
Y. 523; Canal Fund Comrs. v. Kemp- 
shall, 36 Wend. 404; Ex. p. Jennings, 
6 Cow. 518, 16 AmD 447; Palmer y. 
Mulligan, 3 Cai. 307, 2, AmD, ..270: 
(2) Also the common-law rule has 
been applied in a comparatively re- 
cent decision. Fulton Light, etc., 
Co. v. State, 200 N. Y. 400, $4 NE 
199, 37 LRANS 307 [rearg den 202 N. 
Bere 543 mem,.95 NE 1129 mem], .(¢3) 
But the prevailing Tule , is that, 
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waters are considered navigable 
which are navigable in fact. See 
infra § 4. 

16. U. S.—-Peyroux v. Howard, 7 
Pec. 324, 8 L. ed... 700. 

Conn.—Welles yv. Bailey, 55 Conn. 
292, 10 A 565, 3 AmSR 48. 

Me.—Lapish v. Bangor Bank, 8 
Me. 85. 

Mass.—Atty.-Gen. -v. Wood, 108 


Mass. 436, 439, 11 AmR 380. 
vase Y.—Peo.’ v. Tibbetts, 19 N. Y. 

oO. 

Eng.—Rex v. Smith, 2 Dougl. 441, 
99 Reprint 283. 

“It is the rise and fall of the 
water, and: not- the proportion of 
salt water to fresh, that determines 
whether a particular portion of a 
stream is within tidewater. This 
was settled in Rex y. Smith, 2 Doug. 
441, 99 Reprint 283, in application to 
the Thames at London; in Peyroux 
v. Howard, 7 Pet. (U. 8S.) 324, 8 L. 
ed. 700, in respect to the Mississippi 
at New Orleans; and in Lapish v. 
Bangor Bank, 8 Me. 85, in respect 
to the Penobscot at Bangor. The 
same doctrine must apply to small 
streams as to large ones. We have 
no doubt that the defendant’s dam is 
within tidewater.” Atty.-Gen,  v. 
Woods, supra. 

17. Peo. v. Tibbetts, 19 N. Y. 523; 
Reece v. Miller, 8 Q. B. D. 626. 

[a] “‘*Pidal navigable river’ means 
that part of the river which under 
ordinary circumstances is tidal and 
navigable as such, and it is not 
enough to shew that sometimes un- 
der unusual circumstances the river 
at the place in question is affected 
by the tide,” as where the action of 
the tide is reinforced by a strong 
wind. Reece vy. Miller, § Q. B. D. 626, 


631. 

18. U. S—U: 8S. 'v. Cress, 243 U.'S. 
316, 37.SCt 380, 61. L...ed. 746 (stat- 
ing Kentucky rule). 

Conn.—Welles v. Bailey, 55 Conn. 
292, 10 A 565, 3 AmSR 48. 

lil.—Du Pont v. Miller, 310 Ill. 140, 
141 NE 423; Chicago Sanitary Dist. 
v. Boening, 267 Ill. 118, 107 NE 810; 
Peo. v. Economy Light, etc., Co., 241 
Ill. 290, 89 NE 760 [writ of error 
dism 234 U. §S. 49%, 04. 8 Cty 913, 458 
L. ed. 1429]; Chicago Vv. McGinn, 51 
Till. 267, 2 AmR 295. See Schulte v. 
Warren, 218 Ill. 108, 118, 75 NE 783, 
18 LRANS 745 (“waters which are 
navigable in fact are navigable in 
law’’). é 

Kky.—Ireland v. Bowman, 130 Ky. 
158, 118 SW 56, 17 AnnCas ;,786; 
Banks v. Frazier, 111 Ky. 909, 64 SW 
983, 23 KyL 1197; Murray v. Pres- 
ton, 106 Ky. 561, 50 SW 1095, 21 KyL 
72, 90 AmSR 232; Goodin v. Kentucky 
Lumber Co., 90 Ky. 625, 14 SW 1775, 
12 Kyl 573; Morrison y. Thurman, 
17 B. Mon. 249, 66 AmD 158; Thur- 
man v. Morrison, 14 B. Mon. 296. 

Me.—Wilson v. Harrisburg, 107 Me. 
207, 77 A 787; Smart v. Aroostook 
Lumber, Co., 103 Me. 37, 68 A 527, 
14 LRANS 1083; Wadsworth vy. Smith, 
11 Me. 278, 26 AmD 525. 

Mass.—Brosnan y. Gage, 240 Mass. 
1138, 133 NE 622; Com. v. Vincent, 
108 Mass. 441. 

Mich.—Lorman vy. Benson, 8. Mich. 
18, 77 AmD 435. 

Miss.—The Magnolia v. Marshall, 
39 Miss. 109. 

N. H.—Scott v. Willson, 3 N. H. 321. 

N. J.—Atty.-Gen. v. Delaware, etc., 
R. ey 27 N. J. Eq. 1 [aff 27 N. J. Eq. 
631 

N. Y.—Fulton Light, 


ete.ss Corn tv. 


‘State, 200-N. Y. 400, 94 NE 199, 37 


LRANS 307 [rearg den 202: N. Y: 


‘portation, 
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¢ 


exists to the same extent in nontidal waters navi- 
gable in fact as in tidal waters, even where the 
rule obtains that nontidal waters are not navigable 
in law,1® the only practical effect of that rule be- 
ing to vest the ownership of the bed of the water 
in the riparian proprietor instead of the state and 
to enlarge accordingly his riparian rights.’° 


543 mem, 95 NE 1129 mem]; Peo. v. 
Jessup, 28 App. Div. 524, 51 NYS 
228 [rev on other grounds 160 N. Y. 
249, 54 NE 682]; James Frazee Mill- 
ing Co. v. State, 122 Misc. 545, 204 
NYS 645. 

N. B.—Rowe v. Titus, 6 N. B. 326. 

Right of navigation in waters not 
technically navigable see infra § 50. 

19. Conn.—Enfield Toll Bridge Co. 


V.. “Hartford; \ete.)isR. 'Co.; 117, FConn: 
40, 42 AmD 716. 

Ill.—Schulte v. Warren, 218 Ill. 
108, 75 NE 783, 13 LRANS 745; 
Chicago v. McGinn, 51 Ill. 266, 2 
AmR 295; Peo. v. Board of Suprs., 
122 Ill. A. 40; Healy v. Joliet, etc., 
R. Co., 2 Ill. A. 435 [rev on facts 
94 Ill. 416]. 


Ky.—Robinson v. Wells, 142 noe 
800, 135 SW 317; Miller v. Hepburn, 8 
Bush 331; Berry v. Snyder, 3 Bush 
266, 96 AmD 219. 


Me.—Wilson v. Harrisburg, 107 
Me. 207, 77 A 787, 
Mass.—Brosnan vy. Gage, 240 Mass. 


113, 183 NE 622. 

Miss.—The Magnolia v. Marshall, 
39 Miss. 109; Morgan v. Reading, 11 
Miss. 366. 

N. J.—Atty.-Gen. v. Delaware, etc., 
Riso. 22°C UNS. BGs A ath-2 70 Need: 
Eq. 631]. 

“The general principle of the com- 
mon law, applicable to this subject, 
is that above the flow of the tide, 
rivers become private, either abso- 
lutely so, or subject to the public 
right of way, according as they are 
small or large streams. Those which 
are sufficiently large to bear boats or 
barges, or to be of public use in the 
transportation of property, are high- 
ways by water, over which the pub- 
lic have a common right; and the 
private property of the owner of the 
soil is to be improved in subserviency 
to the enjoyment of this public 
right.” Wadsworth v. Smith, 11 Me. 
278, 281, 26 AmD 525. 

“While the common law is not in 
force here, because not adapted to 
our condition, so far as relates to 
navigation, it has been adopted so 
far as it relates to the questions of 
boundary and ownership.” Schulte 
v. Warren, 218 Ill. 108, 118, 75 NE 
783, 138 LRANS 745. 

[a] In New York (1) the distinc- 
tion practically affects only ques- 
tions of title to the soil, rights of 
fishery, and the like, and not the pub- 
lic rights of navigation. Fulton 
Light, etc., Co. v. State, 200 N. Y. 
400, 94 NE 199, 37 LRANS 307; Peo. 
Vv. Jessup, 28 App. Div. 524, 51 NYS 
228 [rev on other grounds 460 N. Y. 
249, 54 NE 682]. See Hooker v. Cum- 
mings, 20 Johns. 90, 11 AmD 249, (2) 
It seems that the title to the bed of 
the smaller navigable lakes and 
rivers belongs to the riparian owner 
in accordance with the common-law 
rule. Smith v. Rochester, 92 N. Y. 
463, 480, 44 AmR 393. (3) But the 
common-law rule does not apply as 
respects the ownership of the bed of 
large nontidal navigable waters, title 
being in the state. Roberts v, Baum- 
garten, 110 N. Y. 380, 18 NE 96; Peo. 
v. Canal Appraisers, 33 N. Y. 461. (4) 
“When it is considered that the 
rights and interests of the public, 
such as fishing, ferrying and trans- 
are preserved in all navi- 
gable waters by the inherent and in- 
alienable attributes of the sovereign, 
it would seem to follow that the con- 
troversies which have arisen over 
the nominal ownership of the soil 
under such waters have been magni- 
fied beyond the real interests in- 
volved.” Smith v. Rochester, supra. 
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Prima facie navigability. Irrespective of whether 
the tidal test of navigability is recogniwed or re- 
jected, all tidewater is prima facie navigable;”° but 
the presumption is not conclusive, and a river, creek, 
or inlet into which the tide flows is not navigable 
unless it is actually adapted for public navigation.?+ 

[§ 4] 2. Actual Navigability—a. General Rule. 
For the reason that the common-law test of navi- 
gability, based upon the ebb and flow of the tide, 


20. Ala.—Sullivan v. Spotswood, 
82 Ala. 168, 2S 716; Walker v. Allen, 
72 Ala. 456; Rhodes v. Otis, 33 Ala. 
578, 73 AmD 439. 

Conn. — Orange v. Resnick, 94 
Conn. 5738, 109 A 864, 10 ALR 1046. 

N. Y.—Peo. v. Canal Appraisers, 
33 .N. Y. 461; Matter of Deposit Fish- 
way, 131 App. Div. 403, 115 NYS 745. 

Pa.—Flanagan v. Philadelphia, 42 
Pa. 219. 

Eng.—Sim E Bak v. Ang Yong 
Huat, -[1923),) As:_C.. 429, 

Ont.—Reg. v. Meyers, 3 U. C. C. P. 
305. 

[a] Under the rule that title to 
all tide-flow land is in the state, a 
stream in which the tide is percepti- 
ble must be treated as a_ public 
water, although not navigable. Walsh 
v. Hopkins, 22 R. I. 418, 48 A 390. 

21. U.S.—Mintzer y. North Amer- 
ican Dredging Co., 242 Fed. 553 [aff 
245 Fed. 297, 157 CCA 489]. 

Conn.—Groton v. Hurlburt, 22 Conn. 
178; Wethersfield vy. Humphrey, 20 
Conn. 218. 

Fla.—Tarpon Springs v. Smith, 81 
Fla. 479, 88 S 613; Clement v. Wat- 
son, 62 Fla. 109, 58 S 25,,27, AnnCas 
1914A 72 [cit Cyc]. 

La.—Burns v. Crescent Gun, etc., 
Club, 116 La. 1038, 41 S 249. 


Md.—Baltimore City v. Carroll, 
128 Md. 68, 96 A 1076. 
Mass.—Charlestown v. Middlesex 


County, 3 Metc, 202; Rowe v. Granite 
Bridge Corp., 21 Pick. 344; Com. v. 


Charlestown, 1 Pick. 180, 11 AmD 
161. 

N. J.—Glover v. Powell, 10 N. J. 
Eg. 211. 


S. C.—State v. Pacific Guano Co., 


22, Ss 11.50; 
Wash.—Wilson v. Prickett, 79 
State v. Che- 


Wash. 89, 139 P 754; 


halis County Super. Ct., 58 Wash. 
565, 109 P 340. 
Eng.—Sim E Bak vy. Ang Yong 


Huat, [1923] A. C. 429; Rex v. Mon- 
tague, 4 B. & C. 598, 10 ECL 719, 107 
Reprint 1183: Lynn v. Turner, 1 
Cowp. 86, 98 Reprint 980; Murphy v. 
Ryan; Ir. sR, 2):C.) LL. ° 1483. Miles’ v. 
Rose, 5 Taunt. 705, 1 ECL 361, 128 
Reprint 868. 

“Tt is not every ditch, in which 
the salt water: ebbs and _ flows, 
through the extensive salt marshes 
on the coast, and which serve to ad- 
mit and drain off the salt water from 
the marshes, which can be consid- 
ered a navigable stream. Nor is it 
every small creek, in which a fishing 
skiff or gunning canoe can be made 
to float, at high water, which is 
deemed navigable. But in order to 
have this character, it must be navi- 
gable to some purpose, useful to 
trade or agriculture.” Rowe v. Gran- 
ite Bridge Corp., 21 Pick, (Mass.) 
344, 347. To same effect Groton v. 
Hurlburt,. 22 Conn. 178; Glover. v. 
Powell, 10 N. J, Eq. 211; Sim E Bak 
v. Ang Yong Huat, [1928] A. Cc. 429. 

{a] Question depends (1) ‘upon 
the situation and nature of the chan- 
nel, Not every ditch or cutting which 
is reached by the tide forms part of 
the public navigable river, even 
though it be large enough to admit 
the passage of a boat. The question 
is one of degree.” Sim HE Bak vy. Ang 
Yong. Huat, [19238], A. C.. 429,- 433. 
(2) “If it is a broad and deep chan- 
nel, calculated for th2 purposes of 
commerce, it would be natural to 
conclude that it has been a public 
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navigation; but if it is a petty 
stream, navigable only at certain pe- 
riods of the tide, and then only for 
a very short time, and by very small 
boats, it is difficult to ‘suppose that 
it ever has been a public navigable 
channel.” _ Rex v. Montague, 4 B. & 
C. 698, 602, 10 HCL 719, 107 Reprint 


1183. 

{b] Tidal channels are navigable 
in law only when they are navigable 
in fact for trade and commerce by 
eraft of some kind. State v. Pacific 
Guano Co., 22 S. C. 50. 

Presumption that nontidal water 
not navigable see infra § 18. 

22. U. S.—Escanaba, etc., Transp. 
Co. v. Chicago, 107, U. S. 678; 2 SCt 
185, 27 L. ed. 442; The Daniel Ball 
v. U. S., 10 Wall. 557, 19 L. ed. 999. 

Ark.—St., Louis, ‘ete.,; R.:; Co. v. 
Ramsey, 53 Ark. 314, 13 SW 931, 22 
AmSR 195, 8 LRA 559. 

Ida.—Northern Pac. R. Co. v. Hir- 
zel, 29 Ida, 438, 161 P 854. ; 

Minn.—Castner vy. The Dr. Frank- 
lin, 1 Minn. 73. 

N. Y.—Roberts v. Baumgarten, 110 
N. Y. 380, 18 NE 96; Peo. v. Canal 
Appraisers, 33 N. Y. 461; Ten HByck 
v. Warwick, 75 Hun 562, 27 NYS 536; 
Browne v. Scofield, 8 Barb. 239; Low- 
ber v. Wells, 138 HowPr 454; Canal 


‘Appraisers v. Peo., 17 Wend. 571. 


Or.—Guilliams v, Beaver Lake 
Club; 19.0" Or? 113," 1°75. P. 437, 

Pa.—Carson v. Blazer, 2 Binn. 475, 
4 AmD 463. 

Tenn.—Stuart vy, Clark, 2 Swan 9, 


58 AmD 49. 

Tex.—Welder v. State, (Civ. <A.) 
196 SW 868. 

Utah.—State v. Rolio, 262 P oat 


Ont Gas v. Bates, .7 U. ©. C 


Que.—Lafaivre y. Atty.-Gen., 14 
Que. K. B. 115 [app allowed on other 
grounds sub nom. pe oe Vv. 

Gh 

And see cases infra note 23. 

[a] Nonadaptability discussed. — 
(1) “The common-law test of the 
navigability of waters, that they are 
subject to the ebb and flow of the 
tide, grew out of the fact that in 
England there are no waters navi- 
gable in fact, or to any great extent, 


tal 


which are not also affected by the: 


tide. That test has long since been 
discarded in this country. Vessels 
larger than any which existed in 
England, when that test was estab- 
lished, now navigate rivers and in- 
land lakes for more than a thousand 
miles beyond the reach of any tide.” 
Escanaba, etc., Transp. Co. v. Chi- 
cago, 107 U. S. 678, 682, 2 SCt 185, 
27 L. ed. 442. (2) “What good rea- 
son can be urged in favor of apply- 
ing these principles to our large 
American rivers, and thus keeping 
up a distinction in name, where in 
reason and good sense none should 
exist. Why, for instance, should pro- 
prietors of land on the Mississippi, 
where the tide ebbs and flows, be re- 
stricted to the bank of the river, and 
that part be called navigable only; 
and those proprietors of lands im- 
mediately above the flow of tide, be 
suffered to go to the centre of the 
stream, when the river in point of 
fact, is navigable for thousands of 
miles above tide water. Yet such are 
the absurdities of the common law 
when applied to our large rivers. In 
England this rule is very proper in 
reference to their small rivers, and 


[§§ 34 


is not adapted to a country abounding in large fresh 
water rivers and lakes,?? the rule in the great ma- 
jority of the states and Canada is that water is 
navigable in law, although not tidal, where navi- 
gable in fact, and is navigable in fact where it is 
of sufficient capacity to be capable of being used 
for useful purposes of navigation, that is, for trade 
and travel in the usual and ordinary modes.?* 
is also the doctrine of the civil law under which 


This 


is calculated to prevent litigation by 
assigning to each, definite owners. 
But in respect ‘to our large rivers, 
there does not appear to be any pro- 
priety in the rule.’ Canal Apprais- 
ers v. Peo:, 17 Wend. (N. Y.) 571, 
616 [quot Homochitto River Camrs. 
vy. Withers, 29 Miss. 21, 35, 64 AmD 
126]. (8) “If we hold that the rule 
of the common law as to the flux and 
reflux of the tide being necessary to 
constitute a body of water a navi- 
gable stream or river in this coun- 
try, then our great lakes and rivers 
flowing for hundreds of miles, which 


in many places along their course 


are the boundary and common high- 
way between this province and a 
foreign country, must be considered 


as subject to the incidents of small 


inland streams, flowing for compara- 
tively a short distance, in a country 
like England, and subject to ex- 
clusive rights of fishing, etce., which 
may be granted by the crown to the 
proprietors of adjacent land, or other 
rights which there vest in the own- 
ers of the soil adjacent to the shores 
of these streams.” Gage v. Bates, 
Tani €, CaPo PLO £9, 


23. U. S.—U. S. v. Holt State 


Bank, 270 U. S. 49, 46 SCt 197, 70 L.- 
ed. 465; Brewer-Elliott Oil, etc., Co.. 


v. U..S., 260 U. S..77, 48 SCt 60, 67 
L. ed. 140; Oklahoma vy. Texas, 258 
U. S. 574,.42 SCt 406, 66 L, ed. 771; 
Economy Light, ete., Co. v. U. S., 256 
U. S. 118, 41 SCt 409, 65 L. ed. 847; 
U;, Ss... Cress, 243.U. Soviés 8% SG 
380, 61 L. ed. 746; McGilvra v. Ross, 
215 U. S. 70, 30 SCt 27, 54 L. ed. 95; 
U. S. v. Rio Grande Dam, etce., Co., 
174 U. S. 690, 19 SCt 770, 48 L. ed: 
1136 [rev on other grounds 9 N. M. 
292, 51 P 674]; St. Anthony Falls 
Water Power Co, v. St. Paul Water 
Comrs., 168 U. S. 349, 18. SCt 157, 42 
L, ed. 497; Hgan: v.. Hart, 165 -U..°S. 
188, 17 SCt 300, 41 L. ed. 680; Illinois 
Cent. R. Co, v. Illinois, 146 :°U._S. 387, 
13 SCt 110, 36 L. ed. 1018; Packer vy. 
Bird, 137 U. S. 661, 11 SCt 210, 34 L. 
ed, 819; Miller v. New York City, 109 
U. S. 385, 3 SCt. 228,27 L. ed. 971; 
Escanaba, etce., Transp. Co. v, Chi- 
cago, 107 U.S. 678,.2-SCtr186, 2% cu; 
ed. 442; Pound vy, Turck, 95 U. S, 459, 
24 L. ed. 525; Barney v, Keokuk, 94 
U. S. 324, 24 L. ed. 224; U.S. vy. The 


Montello, 20 Wall. 430, 22 L. ed. 391, > 


11 Wall, 411, 20 L. ed. 191; The Dan- 
fel Ball v. U. S., 10 Wall, 557,,19 L. 
ed. 999; St. Paul, etc., R. Co. v. Schur- 


meier, 7. Wall. 272, 19 L. ed: 74; 
Jones v. Soulard, 24 How. 41,.16 L. 
ed. 604; Dundle y. Delaware, etc., 


Canal Co., 14 How. 80, 14 L. ed. 335; 
The Genesee Chief y. Fitzhugh, 12 
How. 443, 13 L. ed. 1058; Georgetown 
v. Alexandria Canal Co., 12 Pet. 91, 
9 L. ed. 1012; National Forwarding 
(Co. v. Payne, 297 Fed. 663, 666 [quot 
Cyc]; Alabama Power Co. y. Gulf 
Power Co., 283 Fed. 606; Gratz v. Mc- 
Kee, 270 Fed. 713, 28 ALR 1393 [aff 
2007 SS 12ts 2 SCte Lo. G7. Lewes 
167]; Schermerhorn v. Dozier, 251 
Fed. 839, 842, 
Cyc]; Hubbard v..Fort, 188 Fed. 987; 
Hall v. Hobart, 186 Fed. 426, 108 
CCA 348; Harrison v. Fite, 148 Fed. 
781, 78 CCA 447; Toledo Liberal 
Shooting Co, v. Erie Shooting Club, 
90 Fed. 680, 838 CCA 2383; Chisholm 
v. Caines, 67 Fed. 285; Scranton vy. 
Wheeler, 57 Fed. 803, 6 CCA 585 [rev 
on other grounds 163 U. S. 703 mem, 
16 SCt 1206 mem, 41 L, ed. 318 


164 CCA 104 [quot 


é 
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rivers are navigable when they are navigable in | the common sense of the term and although not 


mem]; Wallamet Iron Bridge Co. v. 
Hatch, 19 Fed. 347, Sawy. 643; 
Bowman y. Wathen, 3 F. Cas. No. 
1,740, 2 McLean 376; Spooner v. Mc- 
Connell, 22 F. Cas. No. 13,245, 1 Mc- 
Lean 337; Works v. Junction R. Co., 
30 EF. Cas. No. 18,046, 5 McLean 425. 


Ala.—Blackman v. Mauldin, 164 
Ala. 337, 51 S 28, 27 LRANS 670; 
Tuscaloosa County v. Foster, 132 


Ala. 392, 31 S 587; Bayzer v. MeMil- 


jan Mill Co., 105 Ala. 395, 16 -S 923, |, 


93 AmSR 133; Morrison v. Coleman, 
87 Ala. 655, 6 S 374, 5 LRA 384; 
Olive v. State, 86 Ala. 88, 5 S 653, 4 
LRA 33; Sullivan vy. Spotswocd, 82 
Ala. 163, 2 S 716; Lewis v. Coffee 
County, 77 Ala, 190, 54 AmR 55; 
Walker v. Allen, 72 Ala. 456; Rhodes 
v. Otis, 33 Ala. 578, 73 AmD.) 439; 
State v. Bell, 5 Port. 365; Bullock v. 
Wilson, 2 Port. 4386; De Bardeleben 
Coal Co. v. Cox, 16 Ala. A. 172,76 S 
409 [certiorari den 200 Ala. 553, 76 
S911 7-. 


Ark.—St. Louis, ete, R. Co. v. 
Ramsey, 53 Ark. 314, 13 SW 931, 22 
4mSR 195, 8 LRA 559; Little Rock, 
etesi Re Co; v..Brooks, 39, Ark; °403, 
43 AmR 277. 

Cal.—Churchill Co. v. Kingsbury, 
178 Cal. 554, 174 P 329; American 
River Water Co. v. Amsden, 6 Cal. 
443. 

Conn.—Edward Balf Co. vy. Hart- 

ford Electric Light Co., 138 A 122. 
Compare supra § 38. 
_ Fla.—Martin v. Busch, 112 S 274; 
Tarpon Springs v. Smith, 81 Fla. 479, 
88 S 613; Bucki v. Cone, 25 Fla. 1, 6 
S 160. 

Ga.—Rauers v. Persons, 144 Ga. 
23, 86 SE 244. ; 

Ida.—Northern Pac, R. Co. v. Hir- 
zel, 29 Ida. 438, 161 P 854; Moss v. 
Ramey, 14 Ida. 598, .95 P 513; John- 
son v. Johnson, 14 Ida. 561, 95 P 499, 
24 LRANS 1240 [both overr on other 
grounds Moss v. Ramey, 25 Ida. 1, 
136 P 608 (aff 239 U. S. 538, 36 SCt 
183, 60 L. ed. 425)]. 

Ind.—Dawson v. James, 64 Ind. 
162; Ross v. Faust, 54 Ind,.471, 23 
AmR 655; Sherlock v. Bainbridge, 41 
Ind, 35, 183 AmR 302; Neaderhouser 
v. State, 28 Ind. 257; Porter v. Allen, 
8 Ind. 1, 65 AmD 750; St. Joseph 
County v. Pidge, 5 Ind. 13; Depew v. 
Wabash, etc., Canal, 5 Ind. 8; Martin 
v. Bliss, 5 Blackf. 35, 32 AmD 52, 
See also Cox v. State, 3 Blackf. 193; 
State v. Wabash Paper Co., 21 Ind. 
A. 167, 48 NE 653, 51 NE 949, 

Iowa.—Wood v. Chicago, etc. R. 
Co., 60 Iowa 456, 15 NW 284; Tomlin 
v. Dubuque, etc., R. Co., 32 Iowa 106, 
7 AmR 176; McManus v. Carmichael, 
3 Iowa 1; The Globe v. Kurtz, 4 

reene 433. 

Oe Pigvack v. Jefferson County 
Drain. Dist. No. 1, 119 Kan. 119, 237 
P 1059: State v, Akers, 92 Kan. 169, 
140 P 637, AnnCas1916B 543 [aff 245 
WS. bas 38 SCt, bo, 62 14) eds 21475 
Dana v. Hurst, 86 Kan. 947, 122 P 
{041; Wood v. Fowler, 26 Kan. 6382, 
40 AmR 330. : 
. Mich. — Giddings Vv. Rogalewski, 
192 Mich. 319, 158 NW 951; Baldwin 
v. Brie Shooting Club, 127 Mich. 659, 
87 NW 59; Potter v. Indiana, etc., 
R. Co., 95 Mich. 389, 54 NW _ 956; 
Grand Rapids vy. Powers, 89 Mich. 94, 
50 NW 661, 28 AmSR 276, 14 LRA 
498: Mathewson v. Hoffman, 77 Mich, 
420, 483 NW 879, 6 LRA 349; Turner 
vy. Holland, 65 Mich. 453, 33 NW 283, 
Burroughs v. Whitwam, 59 Mich. 
279, 26 NW 491; Thunder Bay River 
Booming Co, v. Speechly, 31 Mich. 
336, 18 AmR 184; Ryan v. Brown, 18 
Mich. 196, 100 AmD 154; Tyler v. 
Peo., 8 Mich. 320; Lorman y. Benson, 
8 Mich. 18, 77 AmD 435; Moore v. 
Sanborne, 2 Mich. 519, 59 AmD 209. 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139; 
Lamprey v. State, 52 Minn. 181, 53 
NW 1139, 36 AmSR 541, 18 LRA 670; 
Castner y. The Dr. Franklin, 1 Minn. 


O’Reilly, 233 


“13. 


Mo.—Slovensky Vv. 


‘praisers, 


‘AnnCas 3438; 


SW 478; State v. Longfellow, 169 
Mo. 109, 69 SW 374; Cooley v. Golden, 
117 Mo. 33, 28 SW 100, 21 LRA 300; 
Benson v. Morrow, 61 Mo. 345; 
Greisinger v. Klinhart, (A.) 282 SW 
473; Grobe v. Energy Coal, etc., Co., 
217 Mo. A, 342, 275 SW $7; Cambest 
v. McComas Hydro-Electrie Co., 212 
Mo. A, 3825, 245 SW 598; Weller v. 
Missouri Lumber, etc., Co., 176 Mo. 
A. 248, 161 SW 853. 

Nebr.—Clark v. Cambridge, etc., 
_ ete., Co., 45 Nebr. 798, 64. NW 

N. H.—Concord Mfg. Co. v. Robert- 
son, 66 N. H. 1, 25 A 718, 18 LRA 
679; Carter vy. Thurston, 58 N. H. 
104, 42 AmR 584. 

N. Y.—Williams v. Utica, 217 N. 
Y. 162, 111 NE 468; Roberts v. Baum- 
garten, 110 N. Y. 380, 18 NE 96; 
Smith v. Rochester, 92 N. Y. 463, 44 
AmR 393; Morgan yv. King, 35 N. Y. 
454, 91 AmD 58; Peo. v. Canal Ap- 
33 N. Y. 461; Waterford 
Hlectric Light, etc., Co. v. State, 208 
App. Div. 273, 203 NYS 858 [mod 
117 Misc. 480, 191 NYS 657, and aff 
239 N. Y. 629 mem, 147 NH 225 mem]; 
Ten Eyck v. Warwick, 75 Hun 562, 
27 NYS 536; Munson v. Hungerford, 
6 Barb. 265; Board of Hudson River 
Regulating Dist. v. Fonda, etc., R. 
Co., 127 Misc. 866, 217 NYS 781; 
Stegmeier v. State, 117 Misc. 626, 
19t) NYS 894; Peo. v. State) Tax 
Commn., 116 Misc. 774, 191 NYS 464; 
Lowber v. Wells, 13 HowPr 454. See 
also supra § 3. 

N. C.—State v. Twiford, 136 N.C. 
603, 48 SE 586; State v. Baum, 128 
N. C. 600, 38 SE 900; Farmers’ Co- 
operative Mfg. Co. v. Albemarle, etc., 
R50: gut TANG | (C5 509" (23. SH 343,053: 
AmSR 606, 29 LRA 700; Burke Coun- 
ty v. Catawba Lumber Co., 116 N. C. 
731, 21 SE 941, 47 AmSR 829; State 
v. Eason, 114 N. C. 787, 19 SE 88, 41 
AmSR 811, 23 LRA 520; State y. Nar- 
rows Island Club, 100 N. C. 477, 5 SE 
411, 6 AmSR 618; Hodges v. Wil- 
liams, 95 N. C. 331, 59 AmR 242; 
Broadnax v. Baker, 94 N. C. 675, 55 
AmR 633; Ingram v, Threadgill, 14 
N. €. 59; Wilson v. Forbes, 13 N. C. 
30. \ 

N. D.—Roberts v. Taylor, 47 N. D. 


(146, 181 NW 622. 


Oh.—Hickok v. Hine, 23 Oh. St. 523, 


13 AmR 255. 

Okl.—Hale v. Record, 44 Okl. 803, 
146 P 587. 

Ss. C—State v. Columbia Water 


Power Co., 82 S. C. 181, 63 SE 884, 
129 AmSR 876, 22 LRANS 435, 17 
Alston v. Limehouse, 
60 S. C. 559, 39 SE 188; Heyward v. 
Farmers’ Min. Co., 42 S. C. 138, 19 
SE 963, 20 SE 64, 46 AmSR 702, 28 
LRA 42; State v. Pacific Guano Co., 
22 S. C. 50; Cates v. Wadlington, 12 
Ss. Cc. L. 580, 10 AmD 699. 
Tex.—Welder v. State, (Civ. A.) 
196 SW 868; Orange Lumber Co. v. 
Thompson, 59 Tex. Civ. A. 562, 126 


SW 604; Jones v. Johnson, 6 Tex. 
Civ. A. 262, 25 SW 650. 
Utah.—State v. Rolio, 262 P 987. 


Vt.—Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCas1918A 
726; New England Trout, etc., Club 
v. Mather, 68 Vt. 838, 35 A 323, 133 
LRA 569. 

Va.—Old Dominion Iron, *etc., Co. 
v, Chesapeake, etce., R. Co., 116 Va. 
166, 81 SE 108. 

Wash.—Proctor v. Sim, 134 Wash. 
606, 236 P 114; Lant v. Wolverton, 
122 Wash. 62,210. 1, 2.ufelt Cye]; 
Neterer vy. State, 98 Wash. 635, 168 P 
170; State v. Chehalis County Super. 
Ct., 58 Wash. 565, 109 P 340; Dawson 
vy. McMillan, 34 Wash. 269, 75 P 807. 
See Griffith v. Holman, 23 Wash. 347, 
63 P 239, 83 AmSR 821, 54 LRA 178 
(atating rule). 

W. Va.— Gaston v. Mace, 33 W. 
Va, 14, 10 SE 60, 25 AmSR 848, 5 
LRA 392; Barre v. Fleming, 29 W. 
Va. 314, 1 SE 731; Ravenswood v. 
Flemings, 22 W. Va. 52, 46 AmR 485. 

Wis. — Diana . Shooting Club 


|} 143, 


v.,v. Smith, 3 Or, 445, 8 AmR 621. 


Husting, 156 Wis. 261, 145 NW 816, 
AnnCas1915C 1148; Bloomer Me 
Bloomer, 128 Wis. 297, 107 NW 974; 
Willow River Club v. Wade, 100 Wis. 
86, 76 NW 273, 42 LRA 305; Falls 
Mfg. Co. v. Oconto River Impr. Co., 
87 Wis. 134, 58 NW 257; Deidrich v. 
Northwestern Union R. Co., 42 Wis. 
248, 24 AmR 399, 

Can.—Leamy v. Rex, 54 Can. S. C. 
33 DomLR 237 [dism app 15 
Can. Exch. 189], 

Alta.—Flewelling v. Johnston, 16 
Alta. L. 409, 59 DomLR 419, [1921] 
2 WestWkly 374. 

Ont.—McDonald v. Lake Simcoe 
Ice, ete, ~Co., 26 Onts A. 411: Atty. 
‘Gen. v. Harrison, 12 Grant Ch. 466; 
Dixson v. Snetsinger, 23 U. Cc. G P. 
235; Gage v. Bates, 7 U..C. C. P. 116; 
Reg v.. Meyers, 3 U.'C. C. P. 305; 
Parker v. Elliott, 1 U. C. CG P. 470. 

See Homochitto River Comrs. v. 
Withers, 29 Miss. 21, 64 AmD 126 
(criticizing common-law rule). 

[a] “The test is whether the 
river in its natural state is used or 
capable of being uSed as a highway 
for commerce, over which trade or 
travel is or may be conducted in the 
customary modes of trade or travel 
on water.” Board of Hudson River 
Regulating Dist. v; Fonda, etc., R. 
Co., 127 Misc. 866, 876, 217 NYS 781. 

[b] In applying the constitution 
and laws of the United States the 
well established rule is that streams 
or lakes which are navigable in fact 
must be regarded as navigable in law, 
U. S. v.’ Holt State Bank, 270 U. S. 
49, 46 SCt 197, 70 L. ed. 465; Okla- 
homa v. Texas, 258 U. S. 574, 42 SCt 
406, 66 L. ed. 771; U.S. v. Cress, 248 
U. S. 316, 37 SCt 380, 61 L. ed. 746; 
Hagerla vy. Mississippi River Power 
Co., 202 Fed. 776; Maryland v. Miller,. 
180 Fed. 796 [mod on other grounds: 
194 Fed. 775, 114 CCA 495]; McGilvra 
v. Ross, 161 Fed. 398 [aff 164 Fed. 
604, 90 CCA 398 (rev on other 
grounds 215 U. S. 70, 30 SCt 27, 54 
L. ed. 95) ]. 

[c] “Public waters” and “private: 
waters.’— (1) The term “public 
waters” is ordinarily synonymous in 
a legal sense with “navigable waters.” 
Piazzek v. Jefferson County Drain. 
Dist. No. 1, 119 Kan. 119, 237 P 1059; 
State v. Akers, 92 Kan. 169, 140 P 


‘6387, AnnCas1916B 543 [aff 245 U. S. 


154, 38 SCt 55, 62 L. ed. 154]. (2) 
The term ‘private waters” is ordi- 
narily used to designate monnaviga- 
ble waters. Piazzek -v. Jefferson 
County Drain. Dist. No. 1, supra. 

{[d] “Navigable capacity” is. pos- 
sessed by a stream which is capable 
of being navigated over any part of 
the waters in their normal condition. 
Hubbard v. Fort, 188 Fed. 987. 

[e] Only waters navigable in fact 
are navigable.—Atty.-Gen. v. Scott, 


34 Can. 8. C, 603 [dism app 24 Que. 
Super. 59]. 
{[f] Lakes as well as rivers (1) 


are included in the rule. Lamprey v, 
State, 52 Minn. 181, 53 NW 1139, 38 
AmSR 541, 18 LRA 670; Conneaut 
Lake Ice Co. v. Quigley, 225 Pa. 605, 
610, 74 A 648; State v. West Tennes- 
see Land Co., 127 Tenn. 575, 158 SW 
746, AnnCas1914B 1048; State v. 
Rolio, (Utah) 262 P 987; Pewaukee 
v, Savoy, 103 Wis. 271, 79 NW 436, 
74 AmSR 859, 50 LRA 8386. (2) “Why 
should there be any distinction? The 
use to which the body of water may 
be put, is the true criterion.” Con- 
neaut Lake Ice Co. v. Quigley, supra, 

In Tllinois see supra § 3. 

In Kentucky see supra § 3, 

In Maryland see supra § 8. 

In Mississippi see supra § 3. 

[g] In Oregon (1) the text rule 
obtains. Guilliams v. Beaver Lake 
Club, 90 Or. 138, 175 P 437; Nutter v. 
Gallagher, 19 Or. 375, 24 P 250; 
Haines v. Hall, 17 Or. 165, 20 P 831, 
138 LRA 609; Haines vy. Welch, 14 Or. 
319, 12 P 502; Shaw v. Oswego Iron 
Co., 10 Or. 871, 45 AmR 146; Weise 
(2) 
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rivers in which the tide flows and reflows.?* 
this rule the common-law distinction between ‘‘navi- 
gable’’ rivers and those which are simply recognized 
does not exist, and a floatable 


wi), 


as ‘‘highways 


stream is considered a navigable stream.”° 
gability is to be determined by the condition of the 
body of water and all the surrounding circum- 
It is immaterial that there is no cur- 


stances.?® 


\Waters have been classified as fol- 
lows: First, those in which the tide 
‘ebbs and flows, which are technically 
navigable and in which the bed and 
all rights therein belong to the pub- 
lic; second, those which are naviga- 
ble in fact for boats, vessels, or 
lighters, in which the riparian own- 
ers have title to the bed; third, 
streams not navigable for any pur- 
pose; fourth, the larger rivers sus- 
ceptible of a great volume of com- 
merce in which the state also owns 
the bed. Guilliams v. Beaver Lake 
Club, 9020Or; 13;/ 275) P4387. 

{h] -In Pennsylvania (1) the text 
rule obtains. Conneaut Lake Ice Co. 
v. Quigley, 225 Pa. 605, 74 A 648; 
Williams v. Fulmer, 151 Pa. 405, 25 
A 103, 31 AmSR 767, 122 Pa..191, 15 
A 726, 9 AmSR 88, 1 LRA 603; Poor 
v. McClure, 77 Pa. 214; Wainwright 
v. McCullough, 63 Pa. 66; Stover v. 
Jack, 60 Pa. 339, 100 AmD 566; Mc- 
Keen v. Delaware Div. Canal Co., 
Pa. 424; Monongahela Bridge Co. v. 
Kirk, 46 Pa. 112, 84 AmD 527; Flana- 
gan v. Philadelphia, 42 Pa. .219; Bar- 
clay R.,ete:, Co. v. Ingham, 36 Pa. 
194; Johns.vy. Davidson, 16 Pa. 512; 
Shrunk y. Schuylkill Nav. Co., 14 
Serge. & R. 71; Carson v. Blazer, 2 
Binn. 475, 4 AmD 4638; Southwest 
Pennsylvania Pipe Lines v. Rodgers 


Sand Co., 43 Pa. Super. 524; In re 
Cassleman River, 40 Pa. Co. 457; 
Hecksher y. Shenandoah Citizens’ 


Water, etc., Co., 2 LegChron 273. (2) 
There is a class of streams accu- 
rately described as “private naviga- 
ble rivers.” In re Cassleman River, 


supra, 
[i] In Tennessee (1) the text rule 
obtains. State v. West Tennessee 


Land Co., 127 Tenn. 575, 595, 158 SW 
746, AnnCas1914B 1043 [cit Cyc]; 
Miller v. State, 124 Tenn. 293, 137 
SW 760, 35 LRANS 407, AnnCas 
1912D 1086; Webster v. Harris, 1il 
Tenn. 668, 69 SW-782, 59 LRA 324; 
Southern R. Co. v. Ferguson, 105 
Tenn. 552, 59 SW 343, 80 AmSR 908; 
Irwin v. Brown, 3 Tenn. Cas. 309, 12 
SW 340; Goodwin v. Thompson, 15 
Lea 209, 54 AmR 410; Sigler v. State, 
7 Baxt. 493; Stuart v. Clark, 2 Swan 
9, 58 AmD 49; Elder v. Burrus, 6 
Humphr, 858; Allison v. Davidson, 
(Ch. A.) 39 SW 905. (2) Waters are 
given two classifications of naviga- 
ble in the technical legal sense and 
of navigable in the common or ordi- 
nary sense, the distinguishing fea- 
ture between the two being the 
depth, width, and volume of the 
waters and the public ownership of 
the former, and the underlying land 
and the private ownership of the 
land under the latter. State v. West 
Tennessee Land Co., 127 Tenn. 575, 
158 SW 746, AnnCas1914B 1043. 

As to requisite capacity for float- 
age in oach class see infra § 6. 

24. State v. Sweet Lake Land, 
etc., Co., 164 La. 240, 1138 S 833; State 
v. Capdeville, 146 La. 94, 88 S 421 
[certiorari den 252 U. S. 581 mem, 
40 SCt 346 mem, 64 L. ed. 727 mem, 
and foll Atchafalaya Land Co, v. 
James, 146 La. 109, 83 S 426]; Louisi- 
ana Nav. Co. v. State Oyster Commn., 
125 La. 740, 51 S 706; Burns v. Cres- 
cent Gun, ete., Club, 116 La. 1038, 41 
S 249; Goodwill v. Bossier Parish 
Police Jury, 38 La. Ann. 752; Caron- 
delet Canal, etc., Co. v. Parker, 29 
La. Ann. 430, 29 AmR 339; Ingram v. 
St. Tammany Parish Police Jury, 20 
La. Ann, 226; Boykin v. Shaffer, 13 
La. Ann. 129; Code Napoleon bk 2 
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Navi- 


tit~2 c 2 arts 556, 560-568, tit 1 c 3 
arts538in Digilib 48 tith12,—13,024; 
Domat Civ. L. Preliminary tit 3 § 1 
arts il 27 TnsterIUstsdiby cetit ian ieee 
Havre de Grace v. Harlow, 129 Md. 
265, 98 A 852; Ingraham vy, Wilkin- 
son, 4 Pick, (Mass.) 268, 16 AmD 
342; Ten Eyck v. Warwick, 75 Hun 
562, 27 NYS 5386; Stuart vy. Clark, 2 
Swan (Tenn.) 9, 58 AmD 49; Gage 
vaibates, 7) Usee. Cl PA1L#G, (1194 cal) 
referring to the rule of the civil 
law). : 

“By the civil law all rivers in 
which the flow of water is perennial, 
belong wholly to the public, and the 
public right extends to the use of 
the banks as well as to Ashing. 
Navigable rivers, in the language of 
the civil law, are not merely rivers 
in which the tide flows and reflows, 
but rivers capable of being navi- 
gated; this is, navigable in the com- 
mon sense of the term. In the 
words of the digest a navigable river 
is ‘statio iturve navigio.’ In the Code 
Napoleon navigable rivers are spoken 
of as floatables, that is rivers admit- 
ting floats.”” Gage v. Bates, supra 
[quot Angell Watercourses § 550]... 

{a] “By the Roman law rivers in 
which the flow of water is perennial 
were held to belong to the public, 
and they were navigable if they were 
eapable of being navigated, in the 
ordinary sense of that word. The 
Code Napoleon speaks of navigable 
rivers as ‘floatable,’ that is rivers ad- 
mitting floats. The rule of the civil 
law is the one which has prevailed 
in this country.’ Havre de Grace 
RO 129 Md. 265, 272, 980A 
852, 

{b] According to French law the 
test of the navigability of a river is 
its possible use for transport in 
some practical and profitable man- 
ner. Bell v. Quebec, 5 App. Cas. 84. 

{c] In Quebec the question of 
navigability or floatability of rivers 
is governed by the principles of the 
ancient law of France. Le Procureur 
Gen. v. Fraser, 25 Que. Super. 104 
[app allowed on other grounds sub 
nom. Lefaivre v. Atty.-Gen., 14 Que. 
K. B. 115, and judgment restored 37 
Can! SS ieCo he tial: 

25. Welles v. Bailey, 55 Conn. 292, 
10 A 565, 8 AmSR 48; Veazie v. 
Dwinel, 50 Me. 
the rule in other states). 

26. Barboro v. Boyle, 119 Ark. 
377, 178 SW 878; Havre de Grace v. 
Harlow, 129 Md, 265, 98 A 852; State 
v. West Tennessee Land Co., 127 
Tenn. 575, 158 SW 746, AnnCas1914B 


1048. 
65 Mich. 
33 NW 283. 


27. 
4538, 

28. Turner v. Holland, supra; 
Bigham’ y. Port Arthur Canal, etc., 
C6., 59 Tex. Civ. A. 367, 126 SW 324. 

29. State: v. Twiford,-«13¢eNwG 
603, 48 SE 586. 

fa] Charge for fishing.—That the 
former riparian owner charged peo- 
ple one fourth of the catch for fish- 
ing in a creek, and that some in 
their ignorahce submitted to the ex- 
action, is not proof of the nonnavi- 
gability of the creek. State v. Twi- 
ford, 1386 N. C. 603, 48 SE 586. 

30. U. S.—U. S. v. Cress, 243 U.S. 
316, 37 SCt 380, 61 L. ed. 746; The 
Daniel Ball v. U: S.,; 10° Wall. 557, 
19 L. ed. 999; Brewer-Elliott Oil, 
ete., Co. v. U. S., 270 Fed. 100 [aff 260 
Uist 43" SCC“ 605: Gteglun eaten 4 Oi 
North American Dredging Co. v. 
Mintzer, 245 Fed. 297, 157 CCA 489. 


Turner v. Holland, 
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[§§ 4-9 


rent,2" as where the water is a bayou of a navigable 
Waters do not lose their character of navi- 
gability by the assertion of a claim of private own- 
ership ignorantly submitted to by the public.?9 

[§ 5] b. Considerations Affecting or Determining 
—(1) Natural Navigability. In order to be navi- 
gable water must be navigable in its natural state 
without artificial aid,®° although it has been held in 


Ark.—Little Rock, etc.,,R. Co. vs 
Brooks, 39 Ark. 403, 43 AmR 277. 

Ida.—La Veine v. Stack-Gibbs 
Lumber Co., 17 Ida. 51, 104 P 666, 
134 AmSR 253. 

Ill—Peo. v. Economy Light, ete., 
Co., 241 Ill. 290, 89 NE 760 [writ 
of error dism 234 U. S. 497, 34 SCt 
973, 58 L. ed. 1429]. 

Kan.—Dana y. Hurst, 86 Kan. 947, 
122 P 1041. 

La.—Delta Duck Club y. Barrios, 
135 La. 357, 65 S 489. 

Me.—Wilson vy. Harrisburg, 107 Me. 
207, 77 A 787; Pearson v. Rolfe, 76 
Me. 380; Holden v. Robinson Mfg. 
Co., 65 Me. 215; Wadsworth v. Smith, 
11 Me. 278, 26 AmD 525. 


Md.—Havre de Grace vy. Harlow, 
129 Md. 265, 98 A 852. 
Mich.—Koopman y. Blodgett, 70 


Mich. 610, 38 NW 649, 14 AmSR 527; 
East Branch Sturgeon River Impr. 
Co. v. White, ete., Lumber Co., 69 
Mich. 207, 37 NW 192; Moore v. San- 
borne, 2 Mich. 519, 59 AmD 209. 

Mo.—Greisinger v. Klinhart, (A.) 
282 SW 4738. 

N. H.—Connecticut River Lumber 
Co. v. Olcott Falls Co., 65 N. H. 290) 


21 A 1090, 13 LRA 826; Carter v. 
pes ay 58 N. H. 104, 42 AmR 
oO . 


N. M.—vU. S. v. Rio Grande Dam, 
etc.; Co.,, 9° N._M. 292, -51 RP 674. 

N. Y.—Ten Eyck v. Warwick, 75 
Hun 562, 27 NYS 536; Board of Hud- 
son River Regulating Dist. v. Fonda, 
mere R. Co., 127 Misc. 866, 217 NYS 

N. D.—Bissel v. Olson, 26 N. D. 60, 
143 NW 340. 

Oh.—Jeremy v. Elwell, 5 Oh. Cir. 
Ct. 23:79.) 3 "OD Cir, Mec. ls, 

Or.—Micelli v. Andrus, 61 Or. 78, 
120 P 737; Kamm v. Normand, 50° 
Or. 9, 91 P 448, 126 AmSR 698, 11 
LRANS 290; Nutter v. Gallagher, 19 
Or, 375,° 24 P 250; Haines v. Hall, 
17. Or. 165, 20 P 831, 3 LRA 609: 

S. C.—State v. Columbia Water 
Power Co., 82 S. C. 181, 638 SE 884, 
129 AmSR 876, 22 LRANS 435, 17 
AnnCas 343. 

Tenn.—State y. West Tennessee 
Land Co., 127 Tenn. 575, 158 SW 746, 
AnnCasi1914B 1043; Webster v. Har- 


ris, 111 Tenn. 668, 69 SW 782, 59 
LRA 324. 
Wash.—Sumner Lumber, etc., Co. 


v. Pacific Coast Power Co., 72 Wash. 


631, 131 P 220; Griffith v. Holman, 
23 Wash. 347, 63 P 239, 83 AmSR 
821, 54 LRA 178; East Hoquiam 


Boom, etc., Co. vy. Neeson, 20 Wash. 
142, 54 P 10012. 

“Tt has become well established 

that the test of navigability in fact 
is to be applied to the stream in its 
natural condition, not as artificially 
raised by dams or similar structures; 
that the public right is to be meas- 
ured by the capacity of the stream 
for valuable public use in its natural 
condition.” U.S. v. Cress, 243 U. S. 
316, 321, 37 SCt 380, 61 L. éd. 746. 
_ [a]_ Stream requiring splash dams 
in order to float logs is not naviga- 
ble. La Veine v. Stack-Gibbs Lum- 
ber Co., 17 Ida. 51, 104.P 666) 134 
AmSR 253. 

[b] Waterway created by the ex- 
ceavation of earth for the manufac- 
ture of brick and which is not used 
for public navigation but only for 
the transportation of bricks or ma- 
terial by the owner is not a naviga- 
ble water, although it is affected by 
Sim E. Bak v. Ang Yong 
Huat; [1923 ]"A. C8429. 


For later cases, developments and changes in the law see cumulative.Annotations, same title, page and note number, 


§§ 5-6] 


particular connections that the test of navigability 
is the capacity of the water for transportation and 
commerce after improvement for those purposes.?! 
When a stream which is navigable in its natural 
condition is improved for the purpose of enlarging 
its usefulness, the public easement for navigation 


Sl. Barnes v. Uz S:; 46. Ct—-Ch -7 
(rights of government to make im- 
provements); Oakland vy. Oakland 
Water Front Co., 118 Cal. 160, 50 P 
277 (effect of municipal grant of 
harbor lands); State v. Columbia 
Water Power Co., 82 S. C. 181, 63 
SE 884, 129. AmSR 876, 22 LRANS 
435, 17 AnnCas 343; Atty.-Gen. v. 
Bay Boom Wild Rice, etc., Co., 172 
Wis. 363, 178 NW 569 (prescriptive 
right). 

fa] An estuary which has been 
made a harbor by the construction 
of government work is a navigable 
body of water, although it was not a 
natural harbor. Oakland v.,Oakland 
Bote Front Co., 118 Cal. 160, 50 P 

[b] Within the admiralty juris- 
diction an artificial waterway or 
canal is a navigable water. Malony 
v. Milwaukee, 1 Fed. 611; Scott v. 
The Young America, 21 F. Cas. No. 
12,549, Newb. Adm. 101. 

[c] Pond created by a dam be- 
comes like a natural body of water 
by lapse of time, and if capable of 
navigation is navigable so as to be 
immune from destruction under the 
drainage’ statute. Shepard Drain. 
Dist. v. EHimerman, 140 Wis. 327, 122 
NW 775; In re Horicon Drain. Dist., 
136 Wis. 238, 116 NW 16; In re Hori- 


con Drain. Dist., 136 Wis. 227, 116 
NW 12. 
382. Edward Balf Co. v. Hartford 


Mlectric Light Co., (Conn.) 138 A 122; 
Peo. v. Economy Light, etc., Co., 
241 Ill. 290, 89 NE 760 [writ of error 
dism 234 /U. SS. 497);°34 “SCt 973. 058 
hl. ed. 1429]; Volk v. Eldred, 23 Wis. 
410. 

[a] Necessity for dredging in_or- 
der to make a river generally avail- 
able for navigation does riot change 
the navigable character of the river. 
Edward Balf Co. v. Hartford Electric 
Light Co., (Conn.) 138 A 122. 

U. S.—vU. S. v. Holt State 

NO TW See 49y 46° -SCt alot 70 

465; Brewer-Elliott Oil, ete., 
oe Uys isu 260 U.-S.277, 438 Sct 

L. ed. 140; Grand Rapids, etc., 
Beale, Butler,’ U59Y UiiS0-87,, sus LS Ct 
991, 40 L. ed. 85; U. S.. v. The Mon- 
tello, 20 Wall. 430, 22 ay Weds 30d 
Alabama Power Co. v. Gulf Power 
Co., 283 Fed. 606; Economy Light, 
ete., -Coviv Us S.12256 er ed. 779.2, 5168 
COCAR198 [afi2256.7 Ue S}* 113) 41 SSCt 
409; 65) Li. ed. 847); Schermerhorn 
Vv. Dozier, 251 Fed. 339, 164 CCA 104; 
North American Dredging Cop iv. 
Mintzer, 245 Fed. 297, 157 CCA 489. 

Ala.—Blackman vy. Mauldin, 164 
Ala. 837, 51 S 28, 27 LRANS 670; 
Walker y. Allen, 72 Ala. 456; Rhodes 
vi Otis; 33 Ala..578,°73 AmD’ 439. 


Ark.—Barboro_ v. Boyle, 119. Ark. 
377, 178 SW 378. ; 
Cal.—San Francisco y. Main, 23 


Gale Al 86; 187 RP) 280. 
Fla.—Martin v. Busch, 112 S 274; 
Broward v. Mabry, 58 Fila. 398, 50 8 


826; Bucki vy. Cone, 25 Fla. 1, 6 S 
160. 

Ga Charleston; etc., “R. ‘Corry. 
Johnson, 73 Ga. 306. 

Ida.—Moss v. Ramey, 14 Ida. 598, 
95 P 5138. 


La.—Goodwill v. Bossier Parish Po- 
lice Jury, 38 La. Ann. 752. 

Md.—Havre de Grace v. Harlow, 
129 Md. 265, 98 A 852. 

Mass.—Atty.- -Gen. v. Woods, 108 

Mich.—Thunder Bay River Boom- 
ing Co. v. Speechly, 31 Mich. 336, 18 
AmR 184; Moore v. Sanborne, 2 Mich. 
519.°59 AmD 209. 

Minn.—Lamprey v. State, 52 Minn. 
181, 53 NW 1139, 38 AmSR 541, 18 
LRA 670. 


- Mass. 436, 11 AmR 380. 
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In General. 


Mo.—Grobe v. Energy Coal, 
Co.. 217 Mo. A. 342, 275 SW, 67. 

N. H.—Carter v. Thurston, 58 N. 
H. 104, 42 AmR 584. 

N. Y.—Peo. v. State Tax Commn., 
220 App. Div. 1, 220,NYS 467; Peo. 
v. Page, 39 App. Div. 11.0, 56 NYS 
834, 58 NYS 239; Ten Byck v. War- 
wick, 75 Hun 563, 27 NYS 536; Mor- 
gan v. King, 30 Barb. 9 [rev on 
other grounds 35 N. Y. 454, 91 AmD 
58]; Browne v. Scofield, 8 Barb. 239. 


etc., 


N. C.—State v. Twiford, 136 N. 
C. 603, 48 SE 586. 

QOh.—Hickok.v. «Hine, 23 .Oh,. (St. 
523, 13 AmR. 255. 

Or.—Guilliams v. Beaver Lake 
Clubie90" Onesie hT5 R437) ws 

Pa.—Conneaut Lake Ice Co. v. 


Quigley, 225 Pa. 605, 74 A 648. 

S. G—State v. Columbia Water 
Power Co., 82 S.C. 181, 68 SH 884, 
129 AmSR. 876, 22 LRA 435, 17 Ann 
Cas 343; Heyward vy. Farmers’ Min. 
Co. 42 SG 138,,19 SE 963, 20 SH 
64, 46 AmSR 702, 28 LRA 42. 

Tenn. —Holbert v. Edens, 5 Lea 204, 
40 AmR 26. 

Tex.—Jones v. Johnson, 6 Tex. Civ. 
A. 262, 25 SW 650. 

Vt.—New England Trout, etc., Club 
v.i Mather, 68 Vt. 838, | 35 A 323) 33 
LRA 569. 

Wash.—lLant v. Wolverton, 122 
Wash. 62, 210 P 1; Neterer vy. State, 
98 Wash. 635, 168 P 170; Brace, etc., 
ae Cons State, 49 Wash. 326, 95 P 


Wis.—Atty.-Gen. v. Bay Boom 
Wild. Rice, ete., Co., 172 Wis. 363, 
178 NW 569. 


Ont.—Reg. v. Meyers, 3 U. C.'C. P. 
305, 345. 

“Navigability does not depend on 
the amount of tonnage, depth of 
water, width of stream, nor the use 
at some time for commerce. Navi- 


gability is determined by natural 
conditions.’”’ Heonomy Light,  etc., 
Co. jv. U. S., 256 Fed. 792, 802,,.168 


CCA. 138, Latt.256-00, S. 118,041 Sct 
409, 65 L. ed. 847]. 

“The servitude of public interest 
depends rather upon the purpose for 
which the public requires the use of 
its streams, than upon any particu- 
lar mode of use.’ Moore v. Sanborne, 
2 Mich. 519, 525, 59 AmD 209 [quot 
Havre de Grace v. Harlow, 129 Md. 
265, 274, 98 A 852]. 

[a] Leading case is U. S. v. The 
Montello, 20 Wall. (U. S.) 430, 22 
L. ed. 391. So stated: in Economy 
Hight, ete iiCoro vei Ui Sh11 256.2 Med. 
792, 801, 168 CCA 188 [aff 256 U.S. 
113, 41 SCt 409, 65 L. ed. 847]. 

[b] Reason for rule.—‘‘Independ- 
ently of the Ordinance of 1787 de- 
claring the ‘navigable waters’ lead- 
ing into the Mississippi and St. 
Lawrence to be ‘common highways,’ 
the true test of the navigability of 
a stream does not depend on the 
mode by which commerce is, or may 
be, conducted, nor the difficulties at- 
tending navigation. If this were so, 
the public would be deprived of the 
use of many of the large rivers of 
the country over which rafts of lum- 
ber of great value are constantly 
taken to market. It would be a nar- 
row rule to hold that in this coun- 
try, unless a river was capable of 
being navigated by steam or sail ves- 
sels, it could not be treated as a 
public highway. The capability of 
use by the public for purposes of 
transportation and commerce affords 
the true criterion of the navigabil- 
ity of a-river, rather than, the erpent 
and manner of that use.” U. S. 
The Montello, 20 Wall. (U. S.) 430, 
441, 22 L. ed, 391 [quot Heonomy 
Light, ete., Co. v. U. S., 256 Fed. 
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extends to its enlarged condition.*? 

[§ 6] (2) Depth and Capacity for Floatage—(a) 
What is a navigable water is deter- 
mined by its capability of use by the public for 
purposes of transportation and commerce, rather 
than the particular extent and manner of that use.?* 


792, 801; 168 CCA 138 ‘(aff 256 Ul7S: 
113, 41 SCt 409, 65 L. ed. 847)]. 

[c] “The word ‘navigable’ is elas- 
tic and somewhat indefinite in its 
meaning.” In re Water Supply 
22. Pa. Dist. 96,98. 

[ad] Navigability in both direc- 
ticns (1). has been considered essen- 
tial to legal navigabilty. Holbert v. 
Edens, 5 Lea (Tenn.) 204, 40 AmR 
26. (2) But a contrary view has been 
expressed. Ten Eyck v. Warwick, 
75 Hun 562, 27 NYS 5638; Barclay R., 


etc., Co. v. Ingham, 36 Pa. 194; In 
re Water Supply Commn., 22 Pa. 
Dist. 96. 

[e] Qlustrations of streams.—(1) 


A “navigable stream” in the broad 
sense “is a stream such as will per- 
mit and bear the passage of ordinary 
boats of commerce upon the bosom 
of its waters.’”’ Grobe vy. Energy 
Coal; ete, Cor, a21 77 Mos Av i3 421 2715 
SW 67. (2) Streams are navigable 
which are capable of being used for 
the purpose of carrying boats, pas- 
sengers, freight, or products to mar- 
ket. Moss v. Ramey, 14 Ida. 598, 95 
P 513; Johnson y. Johnson, 14 ida. 
561, 95 P 499, 24 LRANS 1240 [both 
overr on other grounds Moss vy. 
Ramey, 25 Ida. 1, 136 P 608 (aff 239 
U. S. 538, 36 SCt 188, 60 L. ed. 425)]; 
Havre de Grace y. Harlow, 129 Md. 
265, 98 A 852. (3) A stream from 
seventy-five to two hundred feet 
wide, and fourteen feet deep, in 
which the tide rises and falls three 
and one-half feet, and flows into a 


navigable river, is navigable. 
Charleston, etc., R. Co. v. Johnson, 
73 Ga, 306. 

[f] Iustration of lakes.—(1) ‘To 


be navigable a lake must be so situ- 
ated and have such length and ca- 
pacity as will enable it to accommo- 
date the public generally as a means 
of transportation.” Proctor v. Sim, 
134 Wash. 606, 611, 236 P 114. (2) 
Mud Lake, in Minnesota, as here de- 
scribed, was held navigable: In its 
natural and ordinary condition it 
was from three to six feet deep. 
When meandered it was an open 
body of clear water. Mud River 
traversed it in such a way that it 
might be characterized as an en- 
larged section of that stream. Early 
visitors and settlers in the vicinity 
used the river and lake as a route of 
travel, employing small boats for the 
purpose. The country about was 
Swampy so that waterways were the 
only dependable routes for trade and 
travel. Mud River after passing 
through the lake connected with a 
navigable river extending with its 
connections into the British posses- 
sions. Merchants in settlements sev- 
eral miles up Mud River from the 
lake wsed the river and lake in trans- 
porting their supplies. The naviga- 
tion and the need therefor were lim- 
ited. Under exceptional conditions 
of drought there was difficulty in 
getting boats through the lake. Sand 
bars obstructed some parts of the 
lake but could be avoided by keeping 
in the deeper parts. Vegetation also 
had gotten a foothold in the lake 
and impeded the movements of boats 
at the end of each growing season 
but offered little interference at 
other times. U. S. v. Holt State 
Bank, 270 U. S. 49, 46 SCt 197, 70 L. 
ed. 465. (3) A ake seven miles 
long, half a mile wide, and of an 
average depth of eighteen feet was 
held a navigable water, although it 
had never been employed for com- 
mercial navigation except on a very 
small scale and at irregular inter- 
vals because, owing to surrounding 
marshland, the building of roads to 
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The ease or difficulty of navigation is not control- 
ling ;** and the general rule is that if the water 
is adapted for commercial transportation it is im- 
material what kind of vessels are or can be -em- 
ployed,®> although some authorities have taken as 
the test of legal navigability the capacity of the 
water to afford a passage for sea vessels or the 


the lake from any centers of popu- 
lation would be difficult. Barboro v. 
Boyle, 119 Ark. 377, 178 SW 3878. (4) 
A lake, created by an earthquake, 
which is from two to seven miles 
wide and several miles long with an 
average depth of seven feet but with 
shoals and stumps and trees is navi- 
gable. State v. West Tennessee 
Land Co., 127 Tenn. 575, 158 SW 746, 
AnnCasi$14B 1043. (5) A lake cov- 
ering approximately five thousand 
acres, averaging four feet in depth 
and capable of use for floating logs 
or light draft boats, is navigable. 
Welder v. State, (Tex. Civ. A.) 196 
SW 868. (6) A lake covering six 
hundred and forty acres, visited an- 
nually by a large number of people 
as a summer resort and used for 
rowing, canoeing, and motor boating, 
and by steamboats, is boatable with- 
in the provisions of the constitution. 
Hazen v. Perkins, 92 Vt. 414, 105 A 
249, 23 ALR 748. (7) An inclosed 
lake forty to fifty feet deep, cover- 
ing twenty-five acres and used for 


boating, fishing, swimming, and 
skating, is not navigable. Proctor 
v. Sim, 134 Wash. 606, 236 P 114. 


(8) A lake three quarters of a mile 
long, one eighth of a mile wide, 
about forty acres in area, and hav- 
ing an ordinary depth of from ten 
to fifty feet, is navigable. Ortel v. 
Stone, 119 Wash. 500, 205 P 1055 
[described as “extreme’”’ ruling in 
Proctor v. Sim, supra]. (9) A lake 
having an average depth of sixteen 
feet on which a steamboat forty feet 
in length is operated to carry visitors 
and pleasure parties about is navi- 
Zable. Neterer v. State, 98 Wash. 
635, 168 P 170. 

[g] “Floating bog” on which 
aquatic vegetation grows and floats 
and which is navigable by small 
eraft and for floating and _ storing 
logs is not “marshland’’ and is navi- 


gable. Atty.-Gen. v. Bay Boom Wild 
ies etc., Co., 172 Wis. 3638, 178 NW 
569. 

{h] In Georgia by statute a 


‘navigable tide water’ includes any 
inlet of the sea where the tide regu- 
larly ebbs and flows, which is in 
fact used for purposes of naviga- 
tion, or is of such a character as to 
be capable of bearing, at mean low 
tide, boats loaded with freight in the 
regular course of trade. Rauers v. 
Persons, 144 Ga. 23, 86 SE 244. 

34. U.S. v. Holt State Bank, 270 
U. S. 49, 46 SCt 197, 70 L. ed. 465; 
Brewer-Elliott Gas, etce., Co. v. U. S., 
260 U. S. 77, 48 SCt 60, 67 L. ed. 140; 
U. S. v. The Montello, 20 Wall. (U. 
S.) 430, 22 L. ed. 391; Alabama Pow- 
er Co. v. Gulf Power Co., 2838 Fed. 
606; Economy Light. etc., Co. v. U. 
S., 256 Fed. 792. 168 CCA 138 [aff 256 
U. S. 113, 41 SCt 409, 65 L. ed. 847]; 
Guilliams v. Beaver Lake Club, 90 
Or. W3jPt7so P=437. 

35. U.S. v. Holt State Bank, 270 
U. S. 49, 46 SCt 197, 70 L. ed. 465; 
Brewer-Elliott Oil, ete., Co. v. U. S., 
266 U. S. 77, 48 SCt 60, 67 L. ed. 140; 
Alabama Power Co. v. Gulf Power 
Co., 283 Fed. 606; Economy Light, 
etc., Co. v. U. S., 256 Fed. 792, 168 
CCA! 138 “faff (256° U.''S; 113,141 SCt 
409, 65 L. ed. 847]. 

‘Tf it be capable in its natural 
state of being used for purposes of 
commerce, no matter in what mode 
the commerce may be conducted, it 
is navigable in fact, and becomes in 
law a public river or highway. Ves- 
sels of any kind that can float upon 
the water, whether propelled by ani- 
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like.*¢ 


not the test. 


mal power, by the wind, or by the 
agency of steam, are, or may be- 
come, the mode by which a vast 
commerce can be conducted, and it 
would be a, mischievous rule that 
would exclude either in determining 
the navigability of a river.” U.S. v. 
The Montello, 20 Wall. (U. S.) 430, 
441, 22 L. ed. 391. ‘ 

[a] Vessels of light draft.—(1) 
A nontidal bay, at the extremity of 
a larger bay and connected there- 
with by a channel, the waters of 
which had been immemorially, but 
not extensively, navigated by craft 
of light draft, is navigable. Scher- 
merhorn v, Dozier, 251 Fed. 839, 164 
CCA 104. (2) A stream having well- 
defined banks and channel, and a 
fairly constant depth of water suf- 
ficient to float small boats and scows 
capable of conveying cattle, hay, and 
other products, possesses a qualified 
navigability. Guilliams v. Beaver 
Lake Club, 90 Or. 138, 175 P 4387. 

[b] Im Tennessee (1) navigabil- 
ity by sea vessels is not the test, as 
navigation on inland waters is not 
ordinarily carried on with seagoing 
vessels, and the language of certain 
opinions referring to navigation by 
sea vesselS was not intended to 
limit navigable waters to those ca- 
pable of floating vessels which navi- 
gate the high seas. State-.v. West 
Tennessee Land Co., 127 Tenn. 575, 
158 SW 746, AnnCas1914B 1043. (2) 
A stream or lake is navigable in 
the legal and technical sense, which 
has capacity and suitability for the 
usual purposes of navigation by sea 
vessels or such vesselS aS are em- 
ployed in the ordinary purposes of 
commerce, whether foreign or inland. 
State v. West Tennessee Land Co., 
supra; Webster v. Harris, 111 Tenn. 
668, 69 SW 782, 59 LRA 324; Holbert 
v. Edens, 5 Lea 204, 40 AmR 26; 
Stuart v. Clark, 2 Swan 9, 58 AmD 
49. (8). But a river or lake may be 
navigable in the ordinary accepta- 
tion of the term, and yet not navi- 
gable in a legal sense; and such is a 
stream or lake of sufficient depth 
naturally for valuable floatage, such 
as rafts, flatboats, and small vessels 
of- lighter draft than ordinary. 
Webster vy. Harris, supra; Irwin v. 
Brown, 3 Tenn, Cas. 309, 12 SW 340; 
Stuart v. Clark, supra. (4) A stream 


which is not of sufficient depth for’ 


valuable floatage such as rafts, flat- 
boats, and boats of lighter draft 
than ordinary is not navigable in 
either sense, Irwin v. Brown, supra. 

36. State v. Eason, 114 N. C. 787, 
19 SE 88, 41 AmSR 811, 23 LRA 520; 
Hodges v. Williams, 95 N. C. 331, 59 
AmR 242; Broadnax v. Baker, 94 N. 
GG. 675, 565 “-AmR. 633; Cornelius: “v. 
Glen, 52 N. C. 512; State v. Glen, 52 
N. C, 321; Collins v. Benbury, 25 
N. C.°277, 88 AmD 1722; Wilson -v. 
Forbes, 138 N. C. 30. 

37. U.. S—U. .S.. v: 
Bank, 270 U. S. 49, 46 SCt 197, 70 
L. ed. 465; Brewer-Plliott Oil, ete., 
Coi! Vere Si 6 260, S077, 48 SC 260; 
67 L. ed. 140; Alabama Power Co. v. 
Gulf Power Go., 283 Fed. 606; North 
American Dredging Co. v. Mintzer, 
245 Fed. 297, 157 CCA 489; Harrison 
v. Fite, 148 Fed. 781, 78 CCA 447. 

Conn.—Wethersfield v. Humphrey, 
20 Conn. 218 (‘valuable’). 

Ida. —Idaho Northern R. Co. v. 
Post Falls Lumber, ete., Co., 20 Ida. 
695, 119 P 1098, 38 LRANS 114. 

Ill.—Peo. v. Economy Light, etce., 
Co., 241 Ill. 290, 89 NE 760 [writ of 
error dism 234 U. S. 497, 34:SCt 978, 


Holt State 


ae 


[e-Ee 


The character of the commerce essential to 
navigability is that which is useful and has practi- 
cal utility to the public,’ but whether the stream 
is used by boats or by rafts or for floating logs is 
It is generally, but not in all juris- 
dictions,®? held that the stream must be navigable 
for some useful purpose, such as trade or agricul- 


58 L. ed. 1429]; Schulte v. Warren, 
ree Ill. 108, 75 NE 783, 13 LRANS 
Kan.—Dana v, Hurst, 86 Kan. 947, 
122 P 1041; 
La.—Delta Duck Club v. Barrios, 
135 La, 357, 65 S 489; Goodwill v. 


Bossier Parish Police Jury, 38 la. 
Ann. 752. 
Mass.—Rowe v. Granite Bridge 


Corp., 21 Pick. 344. 
N. J.—King v. Muller, 73 N. J. Ea. 
32, 67 A 380. 


Or.—Guilliams v, Beaver Lake 
Cltib; 90%Or 13) L7b9P "4373 

[a] Whether the commerce is 
profitable “is not... [a question] 


that should receive great or control- 
ling consideration by the courts,” 
but is largely for the determination 
of those who conduct the enterprise. 
Idaho Northern R. Co. v. Post Falls 
Lumber, etc., Co., 20 Ida 695, 708, 119 
P 1098, 38 LRANS 114. 

[b] Vessel carrying - passengers 
to a picnic is in law as much en- 
gaged in commerce as one carrying 
grain or other merchandise. Guil- 
liams v. Beaver Lake Club, 90 Or. 13, 
175 P.. 437; 

38. U. S.—Grand Rapids, ete. R. 
Co.lt¥. “Butlers 1590.07. 0S:087, 215. SCE 
991, 40 L. ed. 85; U. S. v. The Mon- 
tello, 20 Wall. 430, 22 L. ed. 391. 
ei a, Cooeesny v. Cone, 25 Fla. 1, 6 8S 

La.—Goodwill v. Bossier Parish 
Police Jury, 38 La. Ann. 752. 

Me.—Sterns Lumber Co. v. Penob- 
scott Bay Electric Co., 121 Me. 287, 
116 A, 734. = 

Mich.—Moore vy. Sanborne, 2 Mich. 
519, 59 AmD 209. 

Minn.—Lamprey v. State, 52 Minn. 
181, 53 NW 1139, 38 AmSR 541, 18 


LRA 670. 

N. Y.—Ten Eyck v. Warwick, 75 
Hun 562, 27 NYS 536; Morgan v. 
King, 30 Barb. 9 [rev on- other 


grounds 35 N. Y. 454, 91 AmD 58]. 

39. Roberts v. Taylor, 47 N. D. 
146, 181 NW 622; Anderson v. Ray, 
37 S. D. 17, 156 NW 591; Atty.-Gen. 
v. Bay Boom Wild Rice, ete., Co., 
172 Wis. 363, 178 NW 569; Shepard 
Drain, Dist. v. EHimerman, 140 Wis. 
327, 122 NW 775. And see cases 
infra this note. 

[a] The modern tendency is “to 
hold water to be navigable which is 
of such character and so situated as 
to be capable of general use for 
pleasure boating, though not useful 
for commercial purposes.” State v. 
Columbia Water Power Co., 82.S..¢c. 
181, 189, 68 SE 884, 129 AmSR 876, 
22 LRANS 435, 17 AnnCas 348. 

[b] A lake ordinarily from one 
to ten feet deep used by the publica 
for boating and recreation is naviga- 
ble. Flisrand v. Madison, 35 S. D. 
457, 152 NW 796. 

[ce] In Minnesota (1) the term 
‘navigable,’ as used to distinguish 
navigable waters from those which 
are nonnavigable, has been extended 
beyond its technical signification 
and refers to all bodies of water 
adapted or used for beneficial pur- 
poses. State v. Korrer, 127 Minn. 60, 
148 NW 617, 1095, LRA1916C 139; 
Lamprey v. State, 52 Minn. 181, 199, 
53 NW 1139, 38 AmSR 541,°18 LRA 
670 (‘‘many, if not the most, of the 
meandered lakes of this state, are 
not adapted to, and probably will 
never be used to any great extent 
for, commercial navigation; but they 


are , used—and as population in- 
creases, and towns and cities are 
built up in their vicinity, will be 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ; 
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ture, rather than for mere pleasure,*® and must be 
eapable of sustaining more than small boats such 
as rowboats or small skiffs or launches.*! - 

Streams which are 
merely floatable and useful for logging purposes, 
while not navigable in a technical sense,*? have been 


Capable of floating logs. 


still more used—by the people for 
sailing, rowing, fishing, fowling, 
bathing, skating, taking water for 
domestic, agricultural, and even city 
purposes, cutting ice, and other pub- 
lic purposes which cannot now be 
enumerated or even anticipated. To 
hand over all these lakes to private 
ownership, under any old or narrow 
test of navigability, would be a great 
wrong upon the public for all time, 
the extent of which cannot, perhaps, 
be now even anticipated’). (2) In- 
land lakes which are adapted and 
used for pleasure boating and hunt- 
ing by the public, and furnishing 
water for domestic or agricultural 
purposes, are navigable. U. S. v. 
Holt State Bank, 294 Fed. 161 [aff on 
other grounds 270 U. S. 49, 46 SCt 
197, 70 L. ed. 465]; Lamprey ov. 
State, supra. (3) A meandered lake 
covering approximately one hundred 
and fifty acres, naturally suitable 
for boating, bathing, hunting, fish- 
ing, and other beneficial public uses 
and having a village of two thousand 
inhabitants on its shore, is a public 
or navigable body of water. State v. 
Korrer, supra. 

40. U. S.—North American Dredg- 
ing Co. v. Mintzer, 245 Fed. 297, 157 
CCA 489; Harrison v. Fite, 148 Fed. 
781, 78 CCA 447; Toledo Liberal 
Shooting Co. v. Erie Shooting Club, 
90 Fed. 680, 88 CCA 233. 

» Ala.—Blackman vy. Mauldin, 164 
Ala. 337, 51-S 23,.27 LRANS: 670. 

Conn.—Groton v. Hurlburt, 22 
Conn. 178; Wethersfield v. Hum- 
phrey, 20 Conn. 218, 

Ga.—Brantley v. Lee, 139 Ga. 600, 
77 SE 788; Seaboard Air-Line R. Co. 
v. Sikes, 4 Ga. A. 7, 60 SE 868. 

Tll.—Schulte v. Warren, 218 Ill. 
108, 75 NE 783. 

La.—Burns v. Crescent Gun, 
Club, 116 La. 1038, 41 S 249. 

Md.—Havre de Grace v. Harlow, 
129 Md. 265, 98 A 852. 

Mich.—Giddings v. Rogalewski, 
192 Mich. 319, 158 NW 951; Baldwin 
‘vy. Erie Shooting Club, 127 Mich, 659, 
87 NW 59; Burroughs v. Whitwam, 
59 Mich. 279, 26 NW 491. 

N. J.—King v. Muller, 73 N. J. Eq. 
32, 67 A 380. 

Wash.—Proctor v. Sim, 134 Wash. 
606, 236 P 114; Griffith v. Holman, 23 
Wash. 347, 63 P 239, 83 AmSR 821, 
54 LRA 178. 

{a] Under a Georgia statute a 
stream not capable of bearing, for 
the whole or a part of the year, 
boats loaded with freight in the 
regular course of trade is not navi- 
gable. Brantley v. Lee, 139 Ga, 600, 
77 SE 788; Seaboard Air-Line R. Co. 
v. Sikes, 4 Ga. A. 7, 60 SE 868. 

For logging see infra text and 


etc., 


Cal.—Bosla Land Co. v. Burdick, 


151 Cal. 254, 90 P 532, 12 LRANS 
275. 

Conn. — Groton v. Hurlburt, 22 
Conn. 178. 


Ill.—Chicago Sanitary Dist. v. 
Boening, 267 Ill. 118, 107 NE 810. 

Ware -Amite - "Gravel," 6te:,- Co. bv, 
Roseland Gravel Co., 148 La. 704, 87 
S 718; Delta Duck Club vy. Barrios, 
135 La. 357, 65 S 489. 

Md.—Havre de Grace v. Harlow, 
129 Md. 265, 98 A 852. 


Mass.—Rowe v. Granite Bridge 
Corp., 21 Pick. 344. J 
Mich.—Giddings v. Rogalewski, 


'192 Mich. 319, 158 NW 951; Baldwin 
wv. Erie Shooting Club, 127 Mich. 659, 
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cerned,*? 


87 NW 59. 
N. J.—Glover v. Powell, 10 N. J. 
Eq. 211. 


Wash.—Wilson  y. 
Wash... 89, 139. P 754; 


Prickett, 79 
State v. Che- 


halis County Super. Ct., 58 Wash. 
565, 109 P 340. 

“The fact that there is water 
enough in places for row boats or 


Small launches answering practically 
the same purpose, or that hunters 
and fishermen pass over the water 
with boats ordinarily used for that 
purpose does not render the waters 
navigable.” Peo. v. Economy Light, 
etc., Co., 241 Ill. 290, 332, 89 NE 760 


[writ of error dism 234 U. S. 497, 34 
SCt 973, 58 L. ed..1429]. To. like 
effect Groton y. Hurlburt, 22 Conn. 


178; Schulte v. Warren, 218 Ill. 108, 
75 NE 783, 13 LRANS 745; Rowe v. 
Granite Bridge Co., 21 Pick. (Mass.) 
344, 347 [quot U. 8S. v. Rio Grande 
Dam, etc., Co., 174 U. S. 690, 19 SCt 
770, 43 L. ed. 1136]. 

[a] Iustrations.—(1) A stream 
flowing through marshlands or tide- 
lands, never used or regarded as 
navigable except for small boats, 
and not practicable to use for other 
navigation without deepening, is not 
a navigable stream. North Ameri- 
can Dredging Co. v. Mintzer, 245 Fed. 
297, 157° CCA (489. (2) A small 
stream, running through a swampy 
country, used only in times of high 
water to a small extent for floating 
of logs and for skiffs and dugouts by 
people living near, because of the 
bad condition of the roads, is not 
navigable in any sense that would 
constitute it a part of the public 
waters of the state. Gratz v. Mc- 
Kee, 270 Fed. 713, 28 ALR 1393 [aff 
260° U. Ss 427,43 SCt 16; 67 “Le ed. 
167]. (3) The mere capacity to pass 
in a boat of any size, however small, 
from one stream or rivulet to an- 
other, is not sufficient to constitute 
a navigable water of the United 
States which the federal statute 
makes it a misdemeanor to obstruct 
unless the channel is substantially 
useful to some purpose of interstate 
commerce. Leovy v. U. S., 177 U.S. 
621, 20 SCt 797, 44 L. ed. 914 [rev 92 
Fed. 344, 34 CCA 392]. (4) A bay on 
a navigable river is not a navigable 
water within the meaning of a stat- 
ute requiring a railroad to restore to 
its former state any navigable water 
intersected by its road, where the 
bay was not used or needed for pub- 
lic navigation, although vessels of 
light draft could get nearer the 
shore of the bay before the construc- 
tion of the railroad than afterward. 
Kerr v. West Shore R. Co., 127 N. Y. 
269, 27 NE 833. 


[b] Small boats on water above 
dam.—The operation of pleasure 
boats, whether rowboats or power 


launches, on slack water back of a 
dam does not constitute ‘‘commerce” 


‘within the meaning of that term as 


applied to navigable streams. Havre 
de Grace v. Harlow, 129 Md. 265, 98 
A 852. 

[c] Lake covering one hundred 
acres, not meandered, and connected 
with navigable water by an outlet 
on which only very small boats can 
be floated, is not a public navigable 
body of water but a privately owned 
pond. Winans y. Willetts, 197 Mich, 
512, 163 NW 993. 

42. Wilson v. Harrisburg, 107 Me. 
207, 77 A 787; Smart v. Aroostook 
Lumber Co., 103 Me. 37, 68 A 527, 14 
LRANS 1083; Lancey v. Clifford, 54 
Me, 487, 92 AmD 561; Veazie v. 
Dwinel, 50 Me. 479; Brown vy. Black, 
438 Me. 443: Treat v. Lord, 42 Me. 
552, 66 AmD 298; Knox v. Chaloner, 
42 Me. 150; Brown v. Chadbourne, 31 
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held navigable so far as this public use is con- 
but other authorities 
streams are not navigable*4 in a broad sense** or 
that the stream must be capable of floating rafts as 
distinguished from single logs.4é 

[$ 7] (b) Potential Availability, Not Actual Use. 


hold that such 


Me. 9, 50 AmD 641; Spring v. Rus- 
sell, 7 Me. 273; Berry y. Carle, 3 Me. 
269. See Warren v. Coharie Lumber 
Co., 154 N. C. 34, 69 SE 685 (under 
statute prohibiting obstruction). 

43. See Logs and Logging § 116 

et seq, 
_ {aj Such a stream is navigable 
in the sense that even a riparian pro- 
prietor has no right to obstruct it, 
and his rights in the adjacent soil 
are subject to the easement of the 
public to be exercised without in- 
jury to the soil. State v. Wright, 
201 Mo, A. 92, 208 SW 149. 

[b] Requisite capacity. —- The 
stream must be floatable for this 
purpose in its natural condition at 
ordinary recurring freshets, and a 
stream which will float logs only at 
extreme high water for a few hours, 
and then only small logs, is not navi- 
gable. Kamm y. Normand, 51 Or. 9, 
91 P 448,126 AmSR 698, 11 LRANS 290. 

{c] Stream useful for floating 
shingle boits is a navigable stream. 
Monroe Mill Co. v. Menzel, 35 Wash. 
487, 77 P 813, 815, 102 AmSR 905, 70 
LRA 272. 

Navigability as affected by ob- 
structions see infra § 10. 

44. Ga.—Seaboard Air-Line R: 
Co. v. Sikes, 4 Ga. A. 7, 60 SE 863 
(under statute). 

Ill.—Peo. v. Heonomy Light, etc., 
Co., 241 Ill. 290, 89 NE 760 [writ of 
error dism 234 U. S, 497, 34 SCt 973, 
58 L. ed. 1429]; Hubbard v. Bell, 54 
Ill. 110, 5 AmR 98. 

Tenn.—Irwin v. Brown, 12 SW 340. 

Eng.— Maclaren y, Atty.-Gen., 
EL9T4) yAS Ci 258. 

Can.—Tanguay v. Canadian Elec- 
trie Light Co., 40 Can. S.C. 1... 

[a]. A stream capable of floating 
for short periods during floods but 
which cannot be navigated profitably 
for commercial purposes is not navi- 
gable. Miller v. State, 124 Tenn. 293, 
137 SW 760, 35 LRANS 407, AnnCas 
1912D 1086. 

[b] Federal meaning.—“The word 
‘navigation,’ in all the statutes of 
the United States, and in the consti- 
tutions and all the treaties, does not 
mean the running of saw-logs down 


a river.’”’ Duluth Lumber Co.-v. St. 
Louis Boom, etc., Co. 17 Fed. 419, 
424, 5 McCrary 382, 

45. Slovensky v, O’Reilly, (Mo.) 


233 SW 478; Wilson vy. Prickett, 79 
Wash. 89, 139 P 754; Allaby. vy. Maus- 
ton Electric Serv. Co., 135 Wis. 345, 
116 NW 4, 16 LRANS 420, 

46. American River Water Co. v. 
Amsden, 6 Cal. 443. 

[a] Reasons for limiting naviga- 
bility.—‘‘To go beyond this, and at- 
tribute navigable properties to a 
stream which can only float a log, is 
carrying the doctrine entirely too far, 
and is turning a rule which was in- 
tended to protect the public, into an 
instrument of serious detriment to 
individuals, if not of actual private 
oppression. The important uses to 
which the waters of non-navigable 
streams are constantly applied, would 
have no security or certainty under 
such a stretch of construction. Dams 
for the erection of mills, manufac- 
tories, canals, for the purpose of irri- 
gation, supplying mines, or even to 
subserve navigation itself, would 
have to give way.” American River 
Water Co, v. Amsden, 6 Cal. 448, 447. 

[b] “There is a distinction be- 
tween ‘floatable’ and ‘navigable.’ The 
former means floatable for loose 
logs; the latter navigable for boats 
of any character or even for rafts of 
logs.”  Flewelling v. Johnston, 16 
Alta. L. 409, 412, 59 DomLR 419, 
[1921] 2 WestWkly 374. 

[c] Within the meaning of Lower. 
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It is not the use which has been made of the water 
but the use which may be made of it without a 
change of conditions that determines its naviga- 


bility.47 


[§ 8] (c) Periodical Navigability. To constitute 


Canada Civ. Code art 400, a river on 
which only loose logs can be floated 
is not “navigable and floatable.”” Mac- 
laren vy. Atty.-Gen., [1914] A. C, 258; 
Tanguay v. Canadian Electric Light 
Gol, £0 (Cannes L. 


47. U. S—0v. 'S. vi Holt State 
Bank, 294 Fed. 161 [aff on other 
grounds 270 U. S. 49, 46 SCt 197,70 
L. ed. 465]. 

Ark.—Barboro v. Boyle, 119 Ark. 
377, 178 SW 378. 

Fla.—Broward y. Mabry, 58 Fla. 


398, 50 S 826; Bucki vy. Cone, 25 Fla, 
1, 6S 160: 

Ga.—Rauers v. Persons, 144 Ga. 23, 
86 SE 244 (by statutory definition). 

Ida.—Idaho Northern R. Co. v. Post 
Falls Lumber, etc., Co., 20 Ida. 695, 
EEO TPT 098538 LRANS 114. 

Ind.— Bissell Chilled Plow Works 
v. South Bend Mfg: Co., 64 Ind. A. 1, 
111 NE; 932. 

La.—Smith v. Dixie Oil Co., 156 La. 
691, 101 S 24; State v. Capdeville, 146 
La. 94, 838 S 421 [certiorari den 252 
U. S. 581 mem, 40 SCt 346 mem, 64 L. 
ed. 727 mem, and foll Atchafalaya 
Land Co, v. James, 146 La, 109, 83 S 


426]. 
Mass.—Atty.-Gen. v. Woods, 108 
Mass. 436, 11 AmR_ 380; Com. v. 


Charlestown, 1 Pick. 180, 11 AmD 161. 
Mich.—Collins _ v. Gerhardt, 237 
Mich. 38, 211 NW 115; Moore v. San- 
Porno 2 Mich. 519,.59 AmD 209. 
N, H.—Carter v. ‘Thurston, 58...N. 
H. 104, 42 AmR 584. 

N. Y.—Finch v. State, 122 Misc. 
404, 203 NYS 165. 

N. C.—State v. Twiford, 136 N. C. 
603, 48 SE 586. 

N. D.—Roberts y. Taylor, 47 N. D. 
146, 181 NW 622; Bissel v. Olson, 26 
N. D. 60, 1438 NW. 340. 

Oh.—Hickok v. Hine, 23 Oh. St, 523, 


13 AmR., 255. 
Or.—Guilliams v. Beaver Lake 
lw, 1900 Or 13; Lb B43: 


Columbia Water 
181, 63 SE ani, 
ik 


Ss. C.—State v. 
Power Co., 82 S. 
129 AmSR _ 876, 22 LRANS 435, 
AnnCas 3843. 

Tenn.—State v. West Tennessee 
Land Co., 127 Tenn. 575, 158 SW 746, 
AnnCasi914B 1043. 

Tex.—Welder vy. State, (Civ. A.) 196 


C. 


SW_ 868. 

Wash.—Lant v. Wolverton, 122 
Wash. 62, 210 P 1; Ortel v. Stone, 
119 Wash. 500, 205 P 1055; Brace, 


etc., Mill Co. v. State, 49 Wash, 326, 
95? P 278. 

“The capability of use by the pub- 
lic for purposes of transportation and 
commerce is the true criterion of the 
navigability of a river, rather than 
the extent and manner of its use.” 
Alabama Power Co. v. Gulf Power 
Co., 283 Fed. 606, 613 

Navigable water “is that which, by 
its depth, width, and location is ren- 
dered available for commerce, wheth- 
er it be actually so used or not.” 
State v. Capdeville, 146 La. 94, 106, 
83 S 421 [certiorari den 252 U. S. 581 
mem, 40 SCt 346 mem, 64 L, ed. 727 
mem, and foll Atchafalaya Land Co. 
v. James, 146 La. 109, 88 S 426]. 

[a] Pleasure boating and naviga- 
ble capacity.—(1) “If water is navi- 
gable for pleasure boating, it must 
be regarded as navigable water, 
though no craft has ever been upon 
it for the purposes of trade or agri- 
culture. The purpose of the naviga- 
tion is not the subject of inquiry, but 
the fact of the capacity of ras water 
for use in navigation.”’ Atty.-Gen, v. 
Woods, 108 Mass. 436, 440, 11 AmR 
380. (2) Where a steamboat carry- 
ing visitors and pleasure parties was 
operated on a lake, and numerous 
small boats were used for rowing 


‘Brooks, 39 Ark, 403, 43 AmR 
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a navigable stream it need not be perennially so 
but may be floatable only at certain seasons.*% 
seasons of navigability, however, must occur regu- 


The 


larly, and be of sufficient duration to subserve a - 


and fishing, and the lake had an aver- 


age depth of sixteen feet, it was a 
navigable body of water. Kalez v. 
Spokane Valley Land, etc., Co., 42 


Wash. 438, 84 P 395. (3) However, it 
is held that the use of a stream a 
few times in many years by a boat 
for a picnic or excursion cannot be 
deemed a navigation thereof within 
the meaning of a statute authorizing 
railroads to cross streams but pro- 
viding that nothing in the act shall 
‘be construed to authorize the erec- 
tion of a bridge across or over any 
stream at a place where the stream 
jis navigable by steam or sailboats. 
Peo. v. New York, etc., R. Co., 133 
App. Div. 476, 117 NYS 1048. 

[b] Nonuse for navigation is only 
evidence, and is not decisive of the 
question of capacity for navigation. 
State v. Columbia Water Power Co., 
82.8. C. 181, 63 SE 884, 129 AmSR 
876, 22 LRANS 4357 AT ‘AnnCas 343. 

[ce] Old or new state.—‘“The fact 
that a stream has never been used 
for the purpose of navigation would 
seem to us to be an important ques- 
tion for consideration in an old state 
where it has been long settled and its 
various resources have been devel- 
oped and exploited, but such a rule 
is scarcely applicable in a new state 
like this where there are large sec- 
tions of the state that have never yet 
been settled, occupied or in any man- 
ner developed.’ Idaho Northern R. 
Co. v. Post Falls Lumber, etc., Co., 20 
Ida. 695, 704, 119 P 1098, 38 LRANS 
114. To like effect Guilliams_ v. 
peeve? Lake Club, 90 Or. 138, 175 P 


48. U. S.—Economy Light, etc., 
Co.ive US. 256 UW. 8.113, 41 Set 409, 


65 L. ed. 847; Chisholm v. Caines, 67 
Fed. 285. 

Ala.—Blackman v. Mauldin, 164 
Ala. 337, 51 S 23, 27 LRANS 670; 


Bayzer v. McMillan Mill Co., 105 Ala. 
395, 16 S 923, 53 AmSR 133; Walker 
Vv. Allen, 72 Ala. 456. 

Ark.— Little Rock, R. pert v. 


Enterprise Canal, 
ete), ;Cor,7 142' Cal, 208,,..76 > Powe, 1.0.0 
AmSR 115. 


Fla.—Martin v. Busch, 112 S 274; 
Bucki v. Cone, 25 Fla. 1, 6 S 160. 

Ida.—Idaho Northern R. Co. v. Post 
Falls Lumber, etc., Co., 20 Ida. 695, 
119 P 1098, 38 LRANS 114. 

Ill.—Hubbard v. Bell, 54 Ill. 110, 
5 AmR 98. 


ete., 


Cal.—Miller_ v. 


Ky.—Ford agua per, etc., Co. v. Mc-' 


Queen, 14 KyL 52 

Me.-—Holden Vv. Banieuoh Mfg. Co., 
65 Me, 215; Brown v. Chadbourne, 31 
Me. 9, 50 AmD 641 (navigable as pub- 
lie highway). 

Md.—Havre de Grace y. Harlow, 
129 Md. 265, 98 A 852, 855 [cit Cyc]. 

Mich.—Thunder Bay River Boom- 
ing’ Co. v. Speechly, 81 Mich. 336, 18 
AmR 184; Moore vy. Sanborne, 2 Mich. 
519, 59 AmD 209. 


Miss.—Smith v. Fonda, 64 Miss. 
551, 1S 757. 
Mo.—Greisinger v. Klinhart, (A.) 


282 SW 478; McKinney vy. Northcutt, 
114 Mo. A. 146, 89 SW 351. 
N. M.—vU. 8S. v. Rio Grande Dam, 


etc., Co., 9 Nii M, 292, 51. P. 674, 
N. Y.__Pierrepont v. Loveless, 72 
N. Y. 211; Morgan v. King, 35 N. Ya 


454, 91 AmD 58; Matter of Deposit 
Fishway, 131 App. Div. 408, 115 NYS 
745; James Frazee Milling Comev. 
State, 122 Mise. 545, 204 NYS 645, 

N..-C.—Burke County v. Catawba 
Lumber Co., 116 N. C. 731, 21 SH 941, 
41 AmSR 829; Burke County v. Ca- 
tawba Lumber Co., 115 N. C: 590, 20 
SE 707, 847. 

N. D.—Bissel v. Olson, 26 N. D. 60, 


useful public purpose for commercial intercourse.*® 


1438 NW 340. 
Oh.—Hogg v. Zanesville Canal, etc., 
Co., 5 Oh. 410. 

Or.—Kamm v. Normand, 50 Or. 9, 
91 P 448, 126 AmSR 698, 11 LRANS 
290; Hallock vy. Suitor, 37 Or. 9, 60 
P 384. Nutter v. Gallagher, 19 Or. 
375, 24 Pp 250; Haines v. Hall, 17 Or. 
165, 20 P 831, 3 LRA 609; Haines v. 
Welch, 14 Or. 319, 12 P 502; Shaw, v. 
Oswego Iron Co., 10 Or. 371, 45 AmR 


Co. v. Ing- 
Fer- 


Spas ay days 
ham, 36 Pa. 194 
Tenn.—Southern Ret Co: 


etc., 


MS 


guson, 105 Tenn. 552, 59 SW 343, 80. 
aa 908; Sigler vy. State, 7 Baxt. 


Tex.—Welder y. State, (Civ. A.) 196 


SW 868 (ake); Burr’s Ferry, etc., R. 


Co. y. Allen, (Civ. A.) 164 SW 878: 
Orange Lumber Co. y. Thompson, 59 
Tex. Civ. A. 562, 126 SW 604. 

Va.—Hot Springs Lumber, ete., Co. 
v. Revercomb, 106 Va. 176, 55 SE 
580, 9 LRANS 894. 

Wash.—Fortson Shingle Co. v. 
Skagland, 77 Wash. 8, 1387 P 304; 
State v. Lewis County Super. Ct., 60 
Wash. 193, 110 P 1017; Matthews v. 
Belfast Mfg. Co., 35 Wash, 662, 77 P 
1046; Monroe Mill Co. v. Menzel, 35 
Wash. 487, 77 P 8138, 102 AmSR 905, 
70 LRA 272. 

W. Va.—Gaston v. Mace, 33 W. Va. 
14,10 SE 60, 25 AmSR 848, 5 LRA 392. 

Wis.—Diana Shooting Cras 3 vt 


Husting, 156 Wis. 261, 145 NW 816, 


AnnCas1915C 1148; Bloomer Vv. 
Bloomer, 128 Wis. 297, 107 NW 974; 
Falls Mfg. Co. v. Oconto River Impr. 
Co., 87. Wis. 134, 58 NW 257; Ag) C. 
Conn Co, v. Little Suamico Lumber 
Mfg. Co.,-.74' Wis. 652, 43 NW 660; 
Olson v. Merrill, 42 Wis. 203. 

Ont.—Whelan v. McLachlan, 16 U. 
CG CPs 02: 

Que.—Le Procureur Gen. v. Fraser, 
25 Que. Super.-104 [app allowed on 
other grounds sub nom. Lefaivre v. 
Atty.-Gen., 14 Que. K. B. 115, and 
judgment restored 37 Can. S. C. 577]. 

“{The word navigable] ... may 
mean an ascending as well as de- 
scending navigation, by boats of con- 
siderable burden—or merely a de- 
scending navigation, by arks and 
rafts, at all seasons—or by arks and 
rafts in seasons of freshets.” Bar- 
clay R., etc.; Co. v. Ingham, 36 Pa. 
194, 201 [quot In re Water Supply 
Commn., 22 Pa. Dist. 96, 98]. 

49. S.—Toledo Liberal Shoot- 
ing Co. v. Erie Shooting Club, 90 Fed, 
680, 33 CCA 233; Chisholm y. Caines, 
67 Bed. 285. See North American 
Dredging Co. v. Mintzer, 245 Fed. 
297, 157 CCA 489 (rule stated). 

Ala.—Blackman y. Mauldin, 164 
Ala, 337, 51 S. 28, 27. LRANS: 670: 
Bayzer v. McMillan Mill Co., 105 Ala, 
395, 16 S 923, 53. AmSR 133; Lewis 
Vv. Coffee County, 77 Ala. 190, 54 
AmR 55; Rhodes y. Otis, 33 Ala.’ 578, 
738 AmD 439. 

Ark.—Little Rock, etc, R. Co. v. 
Brooks, 39 Ark. 408, 43 AmR 277. 

Cal.—Miller v. Enterprise Canal, 
ete., Co., 142 Cal. 208, 75.P 770, 106 
AmSR 115; Cardwell v. Sacramento 
County, 79 Cal. 347, 21 P 76 


Ill.—Hubbard vy, Bell, 54 fin, 110, 5 
AmR 98. 
Ky.—Murray vy. Preston, 106 Ky. 


561, 50 SW 1095, 21 KyL 72, 90 Am 
SR 2382. 

Md.—Havre de Grace v. Harlow, 
129 Md, 265, 272; 274, 98 A 852 [eit 
Cyc]. 

Mich.—Thunder Bay River Boom- 
ing et v. Speechly, 31 Mich. 336, 18 
AmR 184 

rsa —Greisinger v. Klinhart, (A.) 
282 SW 473. 


For latvr cases, developments and changes in the law see cumulative Annotations same title, page and note number. 


§§ 8-9] 


The same is true of a lake®® and of marshland which 
is occasionally flooded.>t 

Navigability at high tide. An estuary, inlet, or 
river which is navigable at high tide must be classed 
as a navigable water, although it is not navigable 
at low tide.®? 

[§ 9] (8) Completeness and Extent of Naviga- 
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or body of water be classed as navigable, it necd 
not be navigable in its entirety.°? A stream may 
be navigable in part and nonnavigable in part and 
the navigability of one part does not render the 
stream navigable through its full length,®* and of 
course the mere fact that a river is navigable does 


bility—(a) In General. 


N. M.—U. S. v. Rio Grande Dam, 
ete,,;/Co.; 9° N:'M.' 292, 51 BP 674. 

N. Y.—Pierrepont v. Loveless, 72 
NYS 2b, 

N. C.—Farmers’ Co-Op. Mfg. Co. v. 
Albemarle, ete., R. Co., 117 N. C. 579, 
23 SE 43, 53 AmSR 606, 29 LRA 700; 
Burke County v. Catawba Lumber 
Co., 116 N. C.. 731, 21 SH 941,:41,.Am 
SR 829; Burke County v. Catawba 
Lumber Co., 115 N. C. 590, 20 SE 
707, 847; Gwaltney v. Scottish Caro- 
lina ‘Timber, etc., Co., 111 N. C. 54%, 
16 SE 692. 

N. D.—Bissel v. Olson, 26 N. D. 60, 
143 NW 340. 

Or.—Lebanon Lumber Co. v. Leon- 
ard, 68 Or. 147, 136 P 891; Kamm v. 
Normand, 50 Or. 9, 91 P 448, 126 
AmSR 698, 11 LRANS 290. 

Tenn.—Southern R. Co. 
son, 105 Tenn. 552, 59 SW 343, 80 
AmSR 908; Sigler v. State, 7 Baxt. 
493; Allison vy. Davidson, (Ch. A.) 39 
SW 905 

Tex.—Orange Lumber Co. v. 
Thompson, (Civ. A.) 113 SW 563. 

Va.—Hot Springs Lumber, etc., Co. 
v. Revercomb, 110 Va. 240, 65 SH 
pate 106 Va. 176, 55 SE 580, 9 LRANS 

Wash.—Sumner Lumber, etc., Co. 
v: Pacific Coast Power Co., 72 Wash. 
631, 131 P 220; Monroe Mill Co. vy. 
Menzel, 35 Wash. 487, 77 P 813, 
102 AmSR 905, 70 LRA 272. 

Wis.—Diedrich v. Northwestern 
Union R. Co., 42 Wis. 248, 24 AmR 
399; Olson v. Merrill, 42 Wis. 203. 

Ont.—Whelan v. McLachlan, 16 U. 
CGEC.HP A102: 

[a] The points to be considered 
in determining whether a_ fresh 
water stream, navigable for only a 
part of each year or for certain sea- 
sons, is floatable or navigable are the 
following: ‘Whether it is fitted for 
valuable floatage; whether the pub- 
lic, or only a few individuals, are 
interested in transportation; whether 
any great public interests are in- 
volved in the use of it for transpor- 
tation; whether. the periods of its 
eapacity for floatage are sufficiently 
long to make it susceptible of use 
beneficially to the public; whether it 
has been previously used by the peo- 
ple generally, and how long it has 
been so used; whether it was me- 
andered by the government surveyors, 
or ineluded in the surveys; whether 
if declared public, it will probably in 
future be of public use for carriage.” 
Blackman v. Mauldin, 164 Ala. 337, 
841, 51°S 23, 27 LRANS 670 [quot 
Rhodes v. Otis, 33 Ala. 578, 596, 73 


v. Fergu- 


AmD 439]. To same effect Bayzer 
v. McMillan Mill Co., 105 Ala, 395, 
16 S923, °53 AmSR ‘133; Olive vy. 


State, 86 Ala. 88, 5 S 653, 4 LRA 33: 
[b] MTlustration.—Where a fresh- 
water stream in a settled country, 
when not swollen by freshets or de- 
pleted by droughts, is, without arti- 
ficial aid; periodically capable of 
floating mining and forest products, 
and has been and will likely con- 
tinue to be so used, it is a “‘floatable 
stream,’ subject to public. user. 
Blackman v. Mauldin, 164 Ala, 337, 
51 S 23, 27 LRANS 670. 
[ce] Occasional freshets.—(1) A 
stream navigable only during fresh- 
ets is not navigable. Bissel v. Ol- 
son, 26 N. D. 60, 143 NW 340; Leb- 
anon Lumber Co. v. Leonard, 68 Or. 
147, 186 P 891; Miller v. State, 124 
Tenn. 293, 187 SW 760, 35 LRANS 
407, AnnCas1912D 1086. (2). “The 
mere fact that logs, poles and rafts 
are floated down a stream occasion- 
ally and in times of high water does 


In order that the stream 


not make it a navigable river.” U.S. 
v.. Rio Grande Dam, etc., Co., 174 U. 
S. 690, 698, 19 SCt 770, 43 L. ed. 
1136; Cambest v. McComas Hydro- 
Blectric Co., 212 Mo. A. 325, 245 SW 
598, To like effect Greisinger v. 
Klinhart, (Mo. A.) 282 SW 478. (3) 
The use of a river for floating logs 
“only during the seasons of high 
water, about two months in a year, 
and with the aid of lumber jacks and 
the use of artificial means’’ does not 
make it navigable. Board of Hudson 
River Regulating Dist. v. Fonda, etc., 
R. Co., 127 Mise. 866, 877, 217 NYS 
781. To like effect Morgan v. King, 
N. Y. 454, 91 AmD 58 [rev 30 
Barb, 9 (aff 18 Barb. 277)]. (4) 
“Every small creek or rivulet in 
which logs can be made to float for 
a few hours during a freshet is not 
a public highway.’ Kamm _v. Nor- 
mand, 50 Or. 9, 12, 91 P 448, 126 
AmSR 698, 11 LRANS 290. .(5) EL 
is not enough that a stream 1s capa- 
ble, (during a period in the aggre- 
gate of from two to four weeks 1n 
the year when it is swollen by the 
spring and autumn freshets,) of car- 
rying down its rapid course what- 
ever may have been thrown upon its 
angry waters.” Munson y. Hunger- 
ford,-6 Barb. (N. Y.) 265, 270. (6) 
Red River along the south boundary 
of Oklahoma, which can be navigated 


‘by vessels of commercial value only 


at intermittent times of high water, 
is not navigable, especially where the 
engineers in charge of the improve- 
ment of its navigation have. recom- 
mended that such improvements be 
discontinued because they could not 
be successful. Oklahoma y. Texas, 
258 U.S. 574, 42 SCt 406, 66 L. ed. 771. 

50. State v. New, 280 Ill. 393, 117 
NE 597; Anderson v. Ray, 37 S. D. 
17, 156 NW 591; Ross v. Portsmouth, 
a 7 Cai yuk kOe i 

[a] Illustrations.—(1) A lake 
nearly dry in times of drought but 
at high water covering several thou- 
sand acres, and from two to four 
feet deep, is a public water and. is 
navigable. Anderson v. Ray, 387 S. 
D. 17, 156 NW 591. (2) Waters of a 
lake which are navigable only for 
very inferior vessels, such aS SCOws, 
and then only at extraordinary peri- 
ods when the waters are pressed up 
by strong winds to a_ depth of not 
more than four or five feet, and 
which at ordinary times are quite 
shallow and easily forded, are not 
navigable. Ross v. Portsmouth, 17 
U.-G).Cy Pi didoy 

51. Niles v. Cedar Point Club, 85 
Fed. 45, 29 CGA,5, [aff 175 U.S. 300; 
20 SCt 124,44 L. ed. 171];. Healy v. 
Everett, etc., Tract. Co., 78 Wash. 
628, 139. P 609. 

[a] ~hus, where marsh land bor- 
dering on navigable waters is sub- 
ject only to temporary inundation. in 
times of heavy gales, it does not 
constitute a part of the navigable 
waters. Niles v. Cedar Point Club, 
85 Fed. 45, 29 CCA 5 [aff.175 U. 8S. 
300,,20 SCt.124; 41) LL. ed. A 71]: 

52. Oakland v. Oakland Water 
Kront:/Co.,, 118-Cal., 7160, 50 Py 207; 
Judson v. Tide Water Lumber Co., 
51 Wash. 164, 98 P 877; Dawson v. 
McMillan, 34’ Wash. 269, 75 P 807; 
Bell v. Quebec, 5 App. Cas. 84; Col- 
chester. v. Brooke, 7 Q. B. 339, 53 HCL 
339, 115 Reprint 518; Atty.-Gen. v. 
Fraser, 37 Can. S.C. 577. 

[a] Tlustrations—(1) An _ estu- 
ary branch having a depth of only 
two feet at low tide and a depth of 
from seven to eight feet at high tide 
is navigable, as the capacity to 


land vy. 


ECL °339, 


not make all of its branches®® or the spreads of 
the river navigable.*® 


admit large vessels at all times is 
not essential to navigability. Oak- 
Oakland Water Front Co., 
118 Cal. 160, 50 P 277., (2) A (tidal 
inlet is navigable, although vessels 
ground at certain stages of the tide. 
Colchester v, Brooke, 7 Q. B. 339, 53 
1 } 115 Reprint 518. 
river iS navigable when i 
navigated in a practical and profit- 


able manner with the assistance of 


the tide, notwithstanding it is im- 


possible for vessels to enter the river 


at low tide on account of the shal- 


lowness of the waters at its mouth. 


Atty.-Gen. v. Fraser, 37 Can. S. CG 
577. (4) A meandered slough which 
during the greater part of the year 
is dry except during high tide when 
it is navigable for a short distance 
for small craft and for floating’ logs 
is not a navigable water requiring 


authority from the United States in 


byes to erase a dam across it. 
ev. Skagit Count t 
Wass fone ae y Super. 'Ct., 42 
53. U. S.—St. Anthony Falls Wa- 
ter-Power Co. yv. St. Paul Water 
Comrs., 168 U. S. 349, 18 SCt 157, 42 
L. ed. 497; Economy Light, ete., Co: 
v. U. S., 256 Fed. 792, 168 GCA 138 
[aff 256 U.S. 113, 41 Sct 409, 65 L. 
eds 847]; Hubbard v. Fort, 188 Fed. 


feet antin Be Busch, 112 § 274 
ie PeOn es conomy Light, ete., 
Co., 241 Tll: 290, 89 NE 760 [writ of 
eect Aggins 26 4 akeee 497, 34 SCt 973, 
. ed. ; Schult f 
218 He 108, 75) Nis 7S, coh see 
nd.—Bissell Chilled Plow Works 
v. South Bend Mf 
1 ul NE 932, SisCoy 164 Indi Ac 
.—Havre de Grace 4 
129 Ma: 265, 98 A 852. ve: "suns ee 

N. -—Danes v. State, 219 N. Y. 
67, 118 NE 786; Peo. v. New York 
ete., Power Co., 219 App. Div. 114. 
219 NYS 497; Hempstead v. New 
York, 52 App. Div. 182,65 NYS 14: 
Peo. v. Page, 39 App. Div. 110, 56 
NYS 834, 58 NYS 239: Waterloo 
Woolen Mfg. Go. v. State, 118 Misc. 
516, 194 NYS 155; Powell v. Roches- 
ten 93 ao 227, 157 NYS 109. 

r.—Guilliaams v. Beav < 
Grab 230 om 18) -15 SP +437, Sr 
. C.—Alston v. Limeh ‘ 
C. 859, 39 SE 188. uth a 
enn.—State v. West Tennessee 
Land Co., 127 Tenn. 575, 158 / 
AnnCasl914B 1043. ; Ria dors 

Vis.—In re Trempealeau Drai 
Dist., 146 Wis. 898, 181 NW 8338. ae 
SR ope Aa oitex, O42 Cant STG. 
ae om 237 [dism 5 
Can. Exch. 189]. : Saks 

Que.—Le Procureur Gen. vy. Fraser, 
25 Que. Super. 104 [app allowed on 
other grounds sub nom. Lefaivre vy. 
Atty.-Gen., 14° Que. K.’ B.. 115, and 
judgment restored 37 Can. S. C. 577], 

The general character of a stream 
as to being navigable is not changed 
by the fact that at a particular place 
it is not in fact navigable for boats.” 
Peo. v. New’ York, etc., Power Co., 
219 App. Div. 114, 115, 219 NYS 497, 
i lei of obstructions see infra § 

54, Havre de Grace v. Harlow, 129 
Md. 265, 98 A 852. : 

[a] Operation of a ferry across 
a stream does not constitute it a 
navigable stream throughout . its 
length. Havre de Grace vy. Harlow, 
129 Md, 265, 98 A 852. 

55. Hull v. Scott, 24 Que. Super. 
59 [aff 13 Que. K. B. 164 (app dism 
34-Can.S. Cy 603) 7" : 

56. In re Trempealeau_ Drain. 
Dist., 146 Wis. 398, 131 NW 838. 
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[§ 10] (b) Obstructions. Although obstructing 
falls or rapids may be of such a nature as to defeat 
navigability,*’ a stream does not become nonnavi- 
gable because interrupted by falls, if it ean be used 
for purposes of commerce above and below the 
falls,°® nor because of the existence of other ob- 
structions not preventing navigation®® or which can 
be overcome,®° nor because the stream is not deep 
enough in all portions to admit of the passage of 
Artificial obstructions which are capable 
of being abated by the due exercise of publie au- 
thority do not prevent a stream from being re- 


boats.®t 


garded as navigable.®? 
[§ 11] (4) Public Termini. 


A test of navigabil- 
ity, recognized in some cases, is that the stream 
or water must lead from one public terminus to 
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waters, in order to be useful for commerce and 
navigable as a matter of law,°? or at least that the 
existence or absence of such termini or connection 
is a factor to be considered in passing upon the 
question of ‘navigability.®* 
inland lake not useful for commerce in itself and 
having no navigable outlet is not navigable,®> but 
the absence of a public terminus is not conclusive ;°* 
and a bay or tidal inlet connected with the sea or 
a larger ‘body of water and capable of sustaining 
vessels of commerce is navigable, even though it 
has no -:public terminus.** 


Accordingly a small 


The usefulness of a bay 


only for anchorage makes it nayigable.*® 


another either alone or in connection with other 


57. Amite Gravel, etc. Co. v. 
Roseland Gravel Co., 148 La. 704, 
87 S 718; Cates v. Wadlington, 12 


S. Cc. L. 580, 10 AmD 699. See State v. 
Bell, 5 Port. (Ala.) 365 (stating rule). 

58. U. S.—St. Anthony Falls 
Water Power Co. v. St. Paul Water 
Comrs:, 168 U. S. 349, 18 SCt 157, 42 
L. ed. 497; U. S. v. The Montello, 20 
Wall. 430, 22 L. ed. 391; Spooner v. 
McConnell, 22 F. Cas. No. 13,245, 1 
McLean 337. 

Me.—Brown v. Chadbourne, 31 Me. 
9, 50 AmD 641 (public right of navi- 
gation). 

N. Y.—Matter of State Reserva- 
tion Comrs., 37 Hun 537 [aff 16 Abb 
NCas 159, and aff 102 N. Y. 734 mem, 
7 NE 916 mem]; James Frazee Mill- 
ing Co. vy. State, 122 Misc. 545, 204 
NYS 645; Waterloo Woolen Mfg. Co. 
v. State, 118 Misc. 516, 194 NYS 155; 
Waterford Electric Light, etc., Co. v. 
State, 117 Misc. 480, 191 NYS 657 
[mod on other grounds 208 App. Div. 
273,:203 NYS 858 (aff 239 N. Y. 629 
mem, 147 NE 225 mem)]; Peo. v. Gil- 
ehrist, 221 NYS 613. 

N. C.—Broadnax v. Baker, 94 N. C. 
675, 55 AmR 633. 

Que.—Le Procureur Gen. vy. Fraser, 
25 Que. Super. 104 [app allowed on 
other grounds sub nom. Lefaivre v. 
Atty.-Gen., 14 Que. K. B. 115, and 
judgment restored 37 Can. §S. C. 577], 

And see Leamy v. Rex, 54 Can. S. 
C. 148, 33 DomLR 237 [dism app 15 


Can. Exch. 189] (below falls or 
rapids). 
{a] “The vital and _ essential 


point is whether the natural naviga- 
tion of a river is such that it affords 
a channel for useful commerce. If 
this be so the river is navigable in 
fact, although its navigation may be 
encompassed with difficulties by rea- 
son of natural barriers, such as rap- 
ids and sand bars.” U. S. v. The 
Montello, 20 Wall. (U. S.) 4380, 443, 
22 L. ed. 391 [quot Economy Light, 
etc., Co..v. U. S., 256 Fed. 792, 801, 
168 CCA 138 (aff 256 U. S. 113, 41 
SCt 409, 65 L. ed. 847)]. 

59. U. S.—Economy Light, etc., 
Co. Wee Ue 8.97256)-U. 182 1113,- 42 0SCt 
409, 65 L. ed. 847; U. S. v. The Mon- 
tello, 20 Wall. 430, 22 Lk. ed. 391; 
Chisholm vy. Caines, 67 Fed. 285. 

Ind.—Bissell Chilled Plow Works 


v. South Bend Mfg. Co., 64 Ind. A. 
1, 111 NE 932. : 
La.—Goodwill v. Bossier Parish 


Police Jury, 38 La, Ann. 752. 
Me.—Treat v. Lord, 42 Me, 552, 66 
AmD 298 (public right of naviga- 
tion). 
Md.—Havre de Grace v. Harlow, 
129 Md. 265, 98 A 852. 
Mass.—Charlestown v. Middlesex 
County Comrs., 3 Mete. 202. 
Wash,.—State y. Lewis County Su- 
per. Ct., 60 Wash, 1938, 110 P 1017. 
Wis.—Atty.-Gen. v. Bay Boom 
Wild Rice, etc., Co,, 172 Wis. 363, 
178 NW 569; Olson v. Merrill, 42 Wis. 
203. : 


Ont.—Atty.-Gen. v. Harrison, 12 
Grant Ch. 466. 
[a] Damming a river, if it has 


capacity to float boats used as an 
instrumentality in commerce, does 
not destroy its navigability. Havre 
de ge vy. Harlow, 129 Md. 265, 98 
A 852. 

[b] River little used for naviga- 
tion but mainly for other purposes, 
such as the development of water 
power by dams, and which is not 
navigable through any considerable 
portion of its length but is navigable 
between obstructions, is a navigable 
stream and as such a public high- 
way. Bissell Chilled Plow Works vy. 
South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932. : 4 

{c] Necessity of using banks at 
shoals or narrows.—(1) If a stream 
is inherently and generally capable 
of being used for commerce or valu- 
able floatage such as logs, the neces- 
sity of going upon the banks in some 
instances at shoals or narrows to 
propel or free what is floating does 
not prevent the stream from being 
publie for navigation. Treat v. Lord, 
42 Me. 552, 66 AmD 298; Brown vy. 
Chadbourne, 31 Me. 9, 50 AmD 641; 
Olson vy. Merrill, 42 Wis. 208. (2) 
That the use of the banks will fa- 
cilitate driving timber does not af- 
fect the question of navigability. 
State v. Lewis County Super Ct., 60 
Wash! e193. 7 1'10 PY 1 Ort, (3) But 
where a river cannot be used without 
towing or going upon its banks to 
propel what is floating, that fact 
evinces a want of capacity for pub- 
lic use. Brown v. Chadbourne, supra; 
Sumner Lumber, etc., Co. v. Pacific 
Coast Power Co., 72 Wash. 631, 131 
P 220. See Asher v. McKnight, 129 


Ky. 623, 112 SW 647; Miller v. State, | 


124 Tenn. 293, 187 SW 760, 35 LRANS 
407, AnnCas1912D 1086 (both recog- 
nizing rule). 

60.4 Barnes! ye Ue Se 46V Cnr Cie 
State v. West Tennessee Land Co., 
127 Tenn. 575, 158 SW 746, AnnCas 
1914B 1048; Atty.-Gen, v. Harrison, 
12 Grant Ch, (Ont.) 466. 

[a] Fallen trees and sunken logs. 
—‘‘It would be a palpable absurdity 
to say that a river is not a naviga- 
ble river, merely because fallen trees 
may obstruct its present use: equally 
so, I think, if logs which have be- 
come saturated so as to become 
‘water-logged,’ and have sunk to the 
bottom, have diminished its depth: 
and so of any other substance which 
is not properly the bank or bed of 
the river. In a new country, espe- 
cially, no narrow interpretation 
should be put upon the word ‘naviga- 
ble.’” Atty.-Gen. v. Harrison, 12 
Grant Ch. (Ont.) 466, 472. 

61. St. Anthony Falls Water 
Power Co. vy. St. Paul Water Comrs., 
168 U, S. 349, 18 SCt 157, 42 L.-ed. 
497; James Frazee Milling Co. v. 
State, 122 Mise. 545, 204 NYS 645; 
Peo. v. State Tax Commn., 116 Misc. 


[§ 12] (5) Statutory Declarations—(a) Construc- 
tion. A statutory declaration of navigability should 
not be extended to waters not ineluded in its 


774, 191 NYS 464; West Virginia 
Pulp, etc., Co. v. Peck, 104 Misc. 172, 
171 NYS 1065 [aff 189 App. Div. 286, 
178 NYS 663]. 

62. Economy Light, etc., Co. v. 
U.'S., 256 U, S. 118, 41 SCt 409,65 
L, ed. 847; Havre de Grace v. Har- 
low, 129 Md. 265, 98 A 852; Water- 
ford Electric Light, etc., Co. v. State, 
117 Misc. 480, 191 NYS 657 [mod.on 
other grounds 208 App. Div. 273, 203 
NYS 858 (aff 239 N. Y. 629 mem, 147 
NE 225 mem)]; Lehigh Valley R. Co. 
v, Canal Board, 69 Misc. 251, 125 
NYS 227 [aff 146 App. Div, 151, 130 
NYS 978 (mod on other grounds 204 
N. Y. 471, 97 NE 964, AnnCas1913C 
1228)]; Fortson Shingle Co. v. Skag- 
land, 77 Wash. 8, 137 P 304. 

63. Manigault v. Ward, 123 Fed. 
707 [aff 199 U. S. 473, 26 SCt 127, 50 
L. ed. 274]; Chisholm vy. Caines, 67 
Fed. 285; Rauers v. Persons, 144 Ga. 
23, 86 SE 244 (rule stated but not 
applicable under statute); King vy. 
Muller, 73 N, J. Eq. 32, 67 A 380; 
Ledyard v. Ten Byck, 36 Barb. (N. 
Yu) 2102: 

64. La.—State v. Sweet Lake Land, 
etc,, Co., 164 La. 240, 113 S 833. 

Mich.—Winans v. Willetts, 197 
Mich. 512, 1683 NW 998; Giddings v. 
Fe isu ta 192 Mich. 319, 158 NW 


Tenn.—Webster  v. | Harris, 111 
Tenn. 668, 69 SW 782, 59. LRA 324. 

Wash.—Proctor v. Sim, 134 Wash. 
606, 2386 P 114, 

Eng.—Sim E Bak y. Ang Yong 
Buat, [1923] A. C429. 

65. Giddings v. Rogalewski, 192 
Mich. 319, 158 NW 951; Ledyard v. 
Ten Eyck, 36. Barb, (N. Y.) 102; 
Hodges y. Williams, 95 N. C. 331, 59 
AmR 242; Proctor v. Sim, 134 Wash. 
606, 286 P 114, 

[a] An inland lake five miles long 
and three fourths of a mile wide is 
too small to be of any practical use 
in navigation except as a connect- 
ing link with other waters and, hav- 
ing no such connection, is not navi- 
gable. Ledyard v. Ten Eyck, 36 
Baro. GN. x.) Lay ; 

66. Barboro v. Boyle, 119 Ark, 377, 
178 SW 378; Guilliams vy. Beaver 
Lake Club, 90 Or. 18, 175 P 487. 

67. Rauers v., Persons, 144 Ga, 28, 
86 SE 244 (decided under statute); 
State v, Twitord, 136 N. C. 603, 608, 
609, 48 SE 586. A 

“The ... contention that to make 
a waterway, it must have a public 
termination, cannot be sustained. 
That may come later, but that will 
not make the stream deeper or more 
navigable when it comes. ... It 
would be a serious detriment to the 
public if water, capable of such use- 
fulness as here, can be made private 
property by buying up the adjacent 
land. The control of such water. be- 
longs to the public and is not ap- 
purtenant to the ownership of the 
shore.’”’ State v. Twiford, supra. 

68. State v. Twiford, supra.’ 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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terms.®? 


elusive.*? 


taken.*® 


See cases infra this note. 

fa] In an Mlinois statute (L. 
[1899] p 135 § 24), providing for the 
discharge of water collected in a 
sanitary district into the Desplaines 
River and declaring that, when the 
drainage channel shall be completed 
and the water turned into the river 
to a stated amount per minute, the 
“same” shall be a navigable stream, 
the word “same” refers to the chan- 
nel of the sanitary district and not 
to the water after it leaves the chan- 
nel, and therefore the act is not a 
legislative declaration that the Des- 
plaines River is navigable. Peo. v. 
Economy Light, ete, Co. 241 Iii. 
290, 89 NE 760 [writ of error dism 
934 U. S. 497, 34 SCt 973, 58 L.. ed. 
1429]. 

[b] The ordinance of July 13, 
1787 (1) for the government of the 
Northwest Territory, providing that 
the navigable waters leading into the 
Mississippi and St. Lawrence Rivers 
should be common highways and for- 
ever free, did not make streams navi- 
gable in law unless so in fact, but 
declared the public rights therein so 
far as they were navigable in fact. 
Economy Light, etc., Co. v. Ss 
956° Us"'S. 113,41 'SCt -409,. 65 “Lied. 
847. (2) The purpose of the ordi- 
nance was to retain forever the free 
and unrestricted use to the people 
of the country of any or all water- 
ways then known to be navigable, or 
waterways that might thereafter be 
used by the people in the more re- 
mote parts of the country for the 
purposes of commerce. Economy 
Light, etc., Co. v. U. S., 256 Fed. 792, 
168, CCA (138) att 256, U.S. 13, 41 
Sct 409, 65 L. ed. 847]. 

{c] Statutory width—A _ statute 
providing that streams of an aver- 
age width of thirty feet between 
panks are navigable applies to a 
stream having that width between 
banks, although the water in ordi- 


69. 


“nary seasons flows over less than that 


width. Motl v. Boyd, 116 Tex. 82, 286 
Sw 458. Compare King v. Schaff, 
(Tex. Civ. A.) 204 SW 1039 (width 
insufficient). 

70. Donnelly v._U. S., 228 U. S. 
243, 33 SCt 449, 57 L. ed. 820, Ann 
Cas1913E 710; Reynolds yv. Churchill 
Co., 187 Cal. 548, 202 P 865; Card- 
well v. Sacramento County, 79 Cal. 
34%, 2h ak bo, : 

[a] "he effect of a series of stat- 
utes declaring what streams or por- 
tions of streams shall be navigable, 
which, after declaring a stream navi- 
gable between certain points, and re- 
peatedly changing one of those 
points, omits the stream from the 
list of navigable waters entirely, is 
to declare by implication that the 
stream is nonnavigable. Cardwell v. 
Sacramento County, 79 Cal. 347, 21 

763. 

% 71. In re Rutland Drain. Dist., 148 
Wis. 421, 134 NW 838. 

fa] A statutory declaration that 
meandered lakes are navigable is not 
to be construed as providing that 


While a statute enumerating the rivers of 
a state which are declared to be navigable has been 
held to be in effect a declaration by implication 
that streams not so enumerated are nonnavigable,’° 
it has been held that this is not necessarily so and 
depends on the apparent legislative intent.4 A 
statute declaring a stream navigable which is so in 
fact does not cause it in law to be nonnavigable 
prior to the act,’? but an enactment that a certain 
river is not navigable affords an implication that it 
was theretofore considered navigable but is not con- 
A declaration that a river is navigable 
up to a certain point implies that it is nonnavigable 
above such point,’* but a contrary view has been 
A statutory provision that a stream is a 
public highway may‘® or may not*’ be construed 
as equivalent to a declaration that it is navigable. 
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other lakes are not navigable which 
are navigable in fact. In re Rut- 
land Drain. Dist., 148 Wis. 421, 134 
NW 838. 

72. Leaf v. Pennsylvania Co., 268 
Paib79, 142) A 243) 

73. Kregar v. Fogarty, 78 Kan. 
541, 96 P 845; Wood v. Fowler, 26 
Kan. 682, 40 AmR 330. 

74. American River Water Co. v. 
Amsden, 6 Cal. 443. ; 

75. In re Rutland Drain. Dist., 
148 Wis. 421, 134 NW 838. 

76. In re Horicon Drain. Dist., 136 
Wis. 238, 116 NW _ 16; In re Horicon 
Drain, Dist., 136 Wis. 227, 116 NW 
12; Wood v. Hustis, 17 Wis. 416. 

77. Economy Light, ete, Co. v. 
Us S.2 256 U..:S:-113;"41 SCE4095%65 “Te. 
ed. 847; Slovensky v. O’Reilly, (Mo.) 
233 SW 478; T. L. Wright Lumber 
Co. v. Ripley County, 270 Mo. 121, 
192 SW 996; State v. Taylor, 224 Mo. 
393, 123 SW 892. 

78. U. S—wU. S. v. Union Bridge 
Co., 143. Fed. 377 [aff 204 U. S. 364, 
27 SCt 367, 61 ‘L.ed.. 523]. 

Cal.—Peo, v, Elk River Mill, etc., 
Co., 107 Cal. 221, 40 P 531, 48 AmSR 
125; Cardwell v. Sacramento County, 
19 iCal! S87. 21 Pw Go wOMirliey \ Vy, 
Bishop, 67 Cal. 5438, 8 P 82; Ameri- 
can River Water Co. v. Amsden, 6 
ey 443; Minturn. v. Lisle, 4 Cal. 

Kan.—State vy. Akers, 92 Kan. 169, 
140 P 687, AnnCas1916B 5438 [aff 245 
U.S. 154, 38 SCt 55, 62 L. ed, 214]. 

Md.—Binney’s Case, 2 Bland 99. 

N. Y.—Partridge v. Eaton, 8 Hun 
533 [aff 63 N. Y. 482]; Powell v. 
PopheRrers 93 Mise; 227, 157 NYS 

N. C.—State v. Dibble, 49 N. C. 107. 

Oh.—Guthrie v. McConnel, 2 Oh. 


veer (Reprint) 157, 1 WestLMonth 
Pa.—Post v. Wilkes-Barre (Con- 
necting R..Co., 286 Pa, 273; 133 A 


377; Baker v. Lewis, 33 Pa. 301, 75 
AmD 598; Dedderick vy. Wood, 15 Pa. 
uh rer el y. Peoples, 17 LancLRev 

89. ; 
re C.—State v. Hickson, 39 S. C. L. 
447, 

Tex.—Motl v. Boyd, 116 Tex. 82, 
286 SW 458; Orange Lumber Co. v. 
Thompson, 59 Tex, Civ, A. 562, 126 
SW 604, 

Wis.—Wood v. Hustis, 17 Wis. 416. 

[a] Rivers of western country.— 
By the declarations of the United 
States in the several acts of con- 
gress relating to the survey and dis- 
posal of public lands, and by other 
legislation relating to the western 
country out of which Kansas and 
other territories were carved, the 
Mississippi River and its navigable 
tributaries, including the Kansas and 
Arkansas Rivers in Kansas, are 
recognized as navigable streams in 
the fullest and broadest sense. State 
v. Ackeéers, 92 Kan. 169, 140 P 637, 
AnnCasl1916B 548 [aff 245 OU. S. 154, 
S8USCt.bo,,.Oc.du ed, 2147. 

[b] Inland interstate waterway 
has been considered navigable where 


[§.13] (b) Operation and Effect. 
claring that certain streams are navigable are given 
recognition so far as they do not do violence to 
the fact;** and a stream which is actually navigable 
but is not so at common law may thus be given the 
status of legal navigability,7® and any floatable 
stream may be declared a public highway upon pro- 
viding for just compensation for the property rights 
taken.*° But although it is for a state to determine 
what shall be deemed a navigable stream within 
local rules of property,*!. or a state statute pro- 
tecting navigable waters from impairment,®? a leg- 
islative act cannot impress the character of naviga- 
bility on a stream that is in fact not navigable’? 
and thus destroy vested rights which riparian own- 
ers have in a nonnavigable stream,** or make the 
stream navigable within the meaning of any consti- 
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Statutes de- 


so declared by the legislatures of 
the states through which it runs. 
U. S. v. Union Bridge Co., 143 Fed. 
377 [aff 204 U. S. 364, 27 SCt 367, 51 
Fi oe 523]; Barnes v. U. S., 46 Ct. 


[c] Meandered lake is navigable 
under a statute making navigable all 
streams meandered by the govern- 
ment. Runyard vy. Oetting Bros. Ice 
Co., 142 Wis. 471, 125 NW 981. 

{a] An Ohio statute relating to 
“navigable rivers” was held to refer 
merely to streams which had been 
declared navigable by the legislature. 
Walker v. Board of Public Works, 16 
Oh. 540. 

79. Guthrie v. McConnel,.2 Oh. 
. (Reprint) 157, 1 WestLMonth 
593; Baker v. Lewis, 33 Pa. 301, 75 
AmD 598. 

80. Partridge v. Haton, 3 Hun 533 
[aff 63 N. Y. 482]; State v. Hickson, 
DO Sr Cx a Aan 

81. See supra § 2; infra § 139. 

82. In re Horicon Drain. Dist., 
136 Wis. 238, 116 NW 16; In re 
Horicon Drain. Dist., 1386 Wis. 227, 
116 NW 12. 

83. See cases infra notes 84, 85. 

84 U. S—U. S. v. Cress, 243 U. 
S. 316, 37 SCt 380, 61 L. ed. 746. 

Ala.—Olive v. State, 86 Ala. 88, 5 
S 653, 4 LRA 33. 

Cal.—Peo. v. Elk River Mill, etc., 
ved 107 Cal. 221, 40 P 531, 48 AmSR 


Ida.—Potlatch Lumber Co. v. Pe- 
terson,' 12 Ida. 769;°"88 —P’ °426, °118 
AmSR 233. 

Tll.—Central Illinois Public Serv. 
Co. v. Vollentine, 319 Ill. 66, 149 NE 
580; Peo. v. Economy Light, ete., Co., 
241 Tll. 290, 89 NE 760 [writ of error 
dism 234 U. S. 497, 34 SCt 973, 58 L. 
ed. 1429]. 

Ind.—Seymour Water Co. v. Le- 
bline, 195 Ind. 481, 144 NE 30, 145 
NE 764. 

Ky.—Murray v. Preston, 106 Ky. 
561, 50 SW 1095, 21 KyL 72, 90 Am 
SR 232. 

Md.—Havre de Grace vy. Harlow, 
129 Md, 265, 98 A852, 855 [cit Cyc]. 

N. Y.—Peo. v. State Tax Commn., 
244 N. Y. 596, 155 NE 911; Chenango 
Bridge Co. v. Paige, 88 N. Y. 178, 38 
AmR 407; Morgan v. King, 35 N. Y. 
454, 91 AmD 58; Peo. vy. Gutchess, 48 
Barb. 656; Peo. v. State Tax Commn., 
116 Misc. 774, 191 NYS 464. 

Oh.—Walker v. Bd. of Public 
Works, 16 Oh. 540. , 

Pa.—Com. vy. Foster, 16 Pa. Dist. 
571 [aff 36 Pa. Super. 4383]. 

Tenn.—Miller v. State, 124 Tenn. 
293, 187 SW 760, 35 LRANS 407, 
AnnCas1912D 1086. 

Vt.—Boutwell v. Champlain Realty 


Co. (89. Vets 805.39 4° VA 108) Ann Cas. 
1918A 726. 
Wash.—Watkins v. Dorris, 24 


Wash. 636, 64 P 840, 54 LRA 199. 
Wis.—Jones v. Pettibone, 2 Wis, 
308. 
And see Constitutional Law § 500. 
[a] State’s acquisition of the 
shore at a canal crossing does not 


416 [45 C.J.] 
tutional provision, treaty, statute, or ordinance of 
the United States.8° On the other hand a statu- 
tory declaration that a river is navigable is not 
necessary to make it so.8° Although a navigable 
stream may cease to be such by act of parliament®’ 
or a state legislature,®® an ordinance of the federal 
government establishing public rights of way in 
navigable waters capable of bearing interstate com- 
merce cannot be repealed by one of the states;®® but 
where navigability in fact is a doubtful question, a 
declaration by a state legislature that the stream 
is not navigable is given weight by the federal 
eourts.®° 

Repeal of a statute declaring a river nonnavigable 
restores the river to its legal status as to navi- 
gability.®? 

[§ 14] (6) Government Attitude and Official Acts 
—(a) In General. While the attitude of the fed- 
eral government, not amounting to a definite decla- 
ration, is to be considered upon the question of 
navigability,9? as is also the attitude of a state,°* 
navigability is not established by the fact that 
congress has granted authority to construct a bridge 
in accordance with the general statute governing 


make a stream navigable which is 


actually nonnavigable and is else- clusive, is not 
where privately owned. Peo. _v.| Mintzer 
State Tax Commn., 244 N. Y. 596,] ing Co., 
155. NE 911. 297, 157 CCA. 489]. 
85. Duluth Lumber Co. v. St. [b] 
Louis Boom, etc., Co., 17 Fed. 419,/a patent to tidelands 


5 McCrary 382;. Board of Hudson 
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gability by a state, while not con- 
without 
v. North American Dredg- 
242 Fed. 553 [aff 245 Wed. 


In California the issuance of 


termination that the land contains 


[8§ 13-16 


the bridging of navigable waters,°* nor by a pre- 
cautionary proviso in such grant or permission 
that there shall be no interference with naviga- 
tion,®> nor by congressional appropriations for the 
improvement of a river.°* <A treaty with a foreign 
country making a river a boundary line and pro- 
viding that its navigation shall be comzaon to the 
inhabitants of both nations does not establish its 
navigability.®7 

[§ 15] (b) Meandering. The running of a me- 
ander line along the bank of a stream does not es- 
tablish its navigability,®* although it has been held 
that a body of water which has been meandered 
is prima facie navigable,®® but is not necessarily 
or conclusively so. Similarly the fact that a stream 
has not been meandered and returned as navigable 
does not show that it is nonnavigable,? but raises 
that presumption.® 

[§ 16] (7) Change of Status. A water navigable 
at one time may as the result of a variety of causes 
become thereafter nonnavigable,®> and navigability 
at some past time does not mean that a stream 
should be classed as presently navigable contrary 
to the fact.6 A water, however, of well recognized 
Kan. 541, 96 P 845. 

{a] As affecting riparian rights it 
has been said that the meandering of 
a stream is conclusive of its naviga- 
bility. State v. Livingston, 164 Iowa’ 
31, 145 NW 91 


is not a de- 2. Sumner Lumber, etc., 
Pacific Coast Power Co., 7 


potency. 


Co. Ne 
Wash. 


River Regulating Dist. v. Fonda, etc.,]no navigable waters within its/ 681, 131 P 220; Lownsdale y. Gray’s 
R. Co., 127 Misc. 866, 217 NYS. 781. bounds. Forestier v. Johnson, 164] Harbor Boom Co,, 21 Wash. 542. 58 

SG... Martin. Vv. Bliss, 524 Blacké. | Cal..24;-12%. 8 156. : P 663; In re Rutland Drain. Dist., 
(Ind.) 35, 32 AmD 52; Leaf vy. Penn- 94 National Surety Co. v. Lin-|148 Wis. 421, 184 NW 888: In re 
sylvania Co., 268 Pa. 579, 112 A 243;|coln County, 238 Fed. 705, 151 CCA} Horicon Drain. Dist., 136 Wis. 227, 
In re Cassleman River, 40 Pa. Co.| 555. 116 NW 12; Willow River Club vy. 
457; Southern R. Co, v. Ferguson, 95. Oklahoma v. Texas, 258 U. S.| Wade, 100 Wis. 86, 76 NW 273, 42 


105 Tenn. 552, 59 SW 343, 80 AmSR 
908; In re Rutland Drain. Dist., 148 96. Un. Samy. 
Wis. 421, 134 NW 838. 

4B. & C. 


574, 42 SCt 406, 66 L. ed. 771. 
4 Brewer-BHlliott Oil, 
ete., Co., 249 Fed. 609 [aff 270 Fed. 


100 (aff 260 U. S. 77, 43 SCt.60, 67 3. 


LRA 305; Falls -Mfg. Co. v. Oconto 
Sony" Impr. Co., 87 Wis. 134, 58 NW 


87. Rex v. Montague, 
598, 10 ECL 719, 107 Reprint 1183. L. ed. 140)]. ‘ : 
88. Charlestown Wr Middlesex [a] Appropriations may be in- 


County, 3 Mete. (Mass.) 202, 203. 

“We cannot doubt that a navigable 
stream may cease to pe such, by the 
appropriation of the soil, under legis- 
lative authority, to other purposes; 
as if the legislature were to author- 
ize the erection of a solid dam across 
a navigable creek, and permit the 
Jand to be wholly filled up and con- 
verted into house lots.” Charlestown 
vy. Middlesex County, supra. 

s9. Economy Light, etc., Co. v. U. 
S., 256 U. S. 113, 41 SCt 409, 65 L, ed. 
847 (ordinance July 13, 1787). 

90, Donnelly v. U. S., 228 U. S. 
708, 38 SCt 1024, 57 L, ed. 1035. 

91. Kaw’ Valley Drain. Dist. v. 
Missouri Pac. R. Co., 99 Kan. 188, 
16h By 937. 

[a] Thus, on repeal of St. (1864) 
e 97, declaring the Kansas River non- 
navigable, the river was restored to 
the status of navigability subject to 
all rights which had arisen under 
valid acts or grants by the state or 
by the federal government prior to 
the enactment of the repealing stat- 
ute. Kaw Valley Drain. Dist. v. Mis- 
souri Pac. R. Co., 99 Kan. 188, 161 P 
937. 

92. Amite Gravel, etc. Co. v. 
Roseland Gravel Co., 148 La. 704, 87 
Sis. 

[a] That the federal government 
has permitted stationary bridges 
over a stream and thus apparently 
has not regarded it navigable is an 
influential consideration upon _ the 
question of navigability. Amite 
Yravel, etc., Co. v. Roseland Gravel 
Co., 148 La. 704, 87 S 718. 

93. Mintzer v. North American 
Dredging Co., 242 Fed. 553 [aff 245 
Fed. 297, 157 CCA 489]. 

[a] Iback of recognition of navi- 


tended to render the stream naviga- 
ble rather than as a declaration of 
its navigability in its natural state. 

. S. v. Brewer-Elliott Oil, etce., Co., 
249 Fed. 609 [aff 270 Fed. 100 (aff 
260 U..S...7%,.43 SCt 60, 67" L. ed. 
140)]. 

97. Oklahoma y. Texas, 258 U. S. 
574, 42 SCt 406, 66 L. ed. 771. 

98. Oklahoma v. Texas, 
U. S. v. Brewer-EFlliott Oil, etc., Co., 
249 Fed. 609 [aff 270 Fed. 100 (aff 
260, WU, SioW7,,,43, SCt 60,,.67 TD. ved. 
140)]; Micelli v. Andrus, 61 Or. 78, 
120 P 737; Flisrand v. Madson, 35, 
S. D. 457, 152 NW 796; Proctor v. 
Sim, 134 Wash. 606, 236 P 114. 

[a] Reasons for rule. — (1) 
Streams have been meandered which 
are known to be unnavigable, and 
the surveyors running the line have 
no power to settle questions of navi- 
gability. Oklahoma v. Texas, 258 U. 
S. 574, 42 SCt 406, 66 L. ed. 771. (2) 
It has been the practice of public 
surveyors to meander the banks of 
navigable streams in order to define, 
fractional areas of land. U. S. v. 
Brewer-Elliott Oil, ete, Co., 249 Fed. 
609 [aff 270 Fed, 100 (aff 260 U. S. 
77, 48 SCt 60, 67 L. ed. 140)]; Micelli 
y. Andrus, 61 Or. 78, 120 P°737. | 

99. Harrison v. Fite, 148 Fed. 781, | 
78 CCA 447; Kregar v. Fogarty, 73 
Kan. 541, 96 P 845. t 

[a] In Alabama it is the declared! 
policy of the state to regard as navi-! 
gable all rivers reported to be navi- 
gable by the United States survey- 
ors. Tallassee Falls Mfg. Co. v. 
State, 18 Ala, A. 623, 68 S 805 [rev 
gp) Srhae grounds 194 Ala. 554, 69 S 
589]. 

1. Harrison v. Fite, 148 Fed. 781, 
78 CCA’ 447; Kregar v. Fogarty, 78 


4. By enactment or repeal of a 
statute see supra §§ 12, 13. 

By government attitude or official 
acts see supra §§ 14, 15. 

+. Havre de Grace v. Harlow, 129 
Md. 265, 98 A 852. 

6. Harrison v. Fite, 148 Fed. 781, 
784, 78 CCA 447; Rex v. Montague, 4. 
B. & C, 598, 602, 10 ECL 719, 107 Re- 
print 1183. 

“Tt does not follow that, because a 
stream or body of water was once 
navigable, it has continued and re- 
mains so. Changes may occur, espe- 
cially in small and unimportant Wwa- 
ters, from natural causes... that 
work a destruction of capacity and 
utility as a means of transportation; 
and, when this result may fairly be 
said to be permanent, a stream or 
lake in such condition should cease 
to be classed among those waters 
that are charged with a public use.” 
Harrison v. Fite, supra. 

[a] “If then the sea retreated, or 
the channel silted up, so as to be no 
longer navigable, why should not the 
public rights cease? If they arose 
from natural causes, why should not 
natural causes also put an end to 
them?” Rex vy. Montague, 4 B. & C. 
ete 602, 10 ECL 719, 107° Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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navigability does not lose that character merely 
because it has fallen into disuse and has become 
temporarily unsuited to navigation.” 
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[§ 17] D. Navigability of Specific Waters. Upon 


7. Economy Light, ete, Co. v. U. 
S., 256, U.S. 113,.41 SCt 409, 65 L.- ed. 
847; Du Pont v. Miller, 310 Ill. 140, 
141 NE 423; Patton vy. Pioneer Nav. 


ete., Co., 21 Man. 405. 
[a] Unless abandoned by con- 
gress a navigable river which has 


given practical service as a highway 
of commerce for a long period but 
has fallen into disuse by reason of 
changes in the course of trade and 
artificial ‘obstructions does not lose 
its character as a navigable water. 
Eeonomy Light, ete., Co. v. U. S., 256 
U.S. 113, 41 SCt 409, 65 L. ed. 847. 

[b] Water once navigable may be 
preserved for future transportation, 
although it is not at present used for 
commerce and according to present 
methods is incapable’ of being so 
used, as where a slip has become 
filled in and so shallow as not to 
admit boats of the size ordinarily 
used in the commerce of the locality. 
Du Pont v. Miller, 310 Ill. 140, 141 
NE 423. 

8. See cases infra this note. 

[a] In Arkansas. — Horseshoe 
Lake. Barboro y. Boyle, 119 Ark. 
377, 178 SW 378. 

[b] In California. — Sacramento 
River. Gray v. Reclamation Dist. No. 
1500, 174 Cal. 622, 163 P 1024. 

[ec] In Connecticut.—Connecticut 
River. Nies v. Connecticut River 
Bridge, ete., Dist., 104 Conn. 382, 132 
A 873; Enfield Toll Bridge Co. v. 
Hartford, etc., R. Co., 17 Conn. 40, 42 
AmD 716. 

[d] In Georgia.—Knoxboro Creek. 
Charleston, etc., R. Co. v. Johnson, 
73 Ga. 306. 

[e] In Idaho.—(1) Clearwater 
River. Northern Pac. R. Co. v. Hir- 
zel, 29 Ida. 438, 161 P 854. (2) Lake 
Coeur d’Alene. Shephard v. Cceur 
da’Alene Lumber Co., 16 Ida. 293, 101 
P 591. (3) Salmon River. Callahan 
v. Price, 26 Ida. 745, 146 P 732. 

{f] In Tllinois.—(1) Chicago 
River. Escanaba, etc., Transp. Co. v. 
Chicago, 107 U. S. 678, 2 SCt 185, 27 
L. ed. 442: Walsh v. Chicago, 201 Ill. 
‘A. 584. (2) Wabash River. Western 
Union Tel. Co. v. Louisville, etc., R. 
Co., 270 Til. 399, 110 NE 583, AnnCas 
1917B 670. (3) The trade route be- 
tween-Lake Michigan and the Missis- 
sippi River by way of the Chicago, 
Desplaines, and Illinois Rivers, and 
the carrying places between them, 
constituted one of the routes of com- 
merce intended to be maintained as 
common highways under Ord. July 
13, 1787 art 4, and subsequent legis- 
lation. Economy Light, etc., Co. v. 
DU. Si) 2b6° Ue Se 113; 2h. SCt °409; 65 
L. ed. 847. 

{[g] In Indiana.—Wabash_ River. 
Dawson v. James, 64 Ind, 162; State 


vy. Wabash Paper Co., 21 Ind. A. 167, 
48 NE 653, 51 NE 949. 
[h] In Iowa.—Des Moines River. 


Hohl v. Iowa Cent. R. Co., 162 Iowa 
66, 148 NW_ 850. 

[i] In Kansas.—Kansas_ River. 
Kaw Valley Drain. Dist. v. Missouri 
Pac. R. Co., 99 Kan. 188, 161 P 937 
(all navigable portions of river are 
located exclusively in Kansas). 

{j] In Kentucky.—(1) Barren 
River. Green, ‘etc, Nav. Co. yv. 
Chesapeake, etc., R. Co., 88 Ky. +35 


supra. 

[k] In Louisiana.—(1) Atchafalaya 
River. State v. Capdeville, 146 La. 
94, 83 S 421 [certiorari den 252 U. S. 
581 mem, 40 SCt 346 mem, 64 L. ed. 
727 mem, and foll Atchafalaya Land 
iCo. v. James, 146 La. 109, 83 S 426]. 


[45 C. J.—27] 


(2) Bayou St. John. State v. Caron- 
delet. Canal, ‘ete:, Co., 129° La. 279, 56 
S 137 [rev on other grounds 233 U. 
S. 362, 34 SCt 627, 58-L. ed. 1001]. 
(3) Falia River. Ingram v. St. Tam- 
may, Parish Police Jury, 20 La. Ann. 


[1]. In Maine. — Presque Isle 
Stream. Smart v. Aroostook Lumber 
meets Me. 37, 68 A 527, 14 LRANS 


[m] In Michigan.—(1) Lake Go- 
bebie. Douglas v. -Bergland, 216 
Mich. 380, 185 NW 819, 20 ALR 197. 
(2) Long Lake. Hope Tp. Highway 
Comr. v. Ludwick, 151 Mich. 498, 115 
NW 419. (3) Pine River., Collins v. 
Gerhardt, 237 Mich. 38, 211 NW 115. 
(4) Rouge River. Hcorse, “piv: 
ae? ae County, 75 Mich. 264, 42 NW 

[n]- In Minnesota.—(1) Longyear 
Lake. State v. Korrer, 127 Minn. 60, 
148 NW 617, 1095, LRAI1916C 139. 
(2) Mud Lake: U. S. v. Holt State 
Bank, 270°U.'S. 49;°46 SCt -197,° 70 
L. ed. 465. 

{o] In New Jersey.—Crosswicks 
Creek. Chew v. Pennsylvania R. Co., 
SOPIN LSS EPer7 i, 98 | A--oii0e 

[p] In New York.—(1) Cascadilla 
Creek. Peo. v. State Tax Commn., 
147 .N. Y: 9; 159 NE 703. © (2) Blli- 
cott Creek. Stegmeier v. State, 117 
Mise. 626, 191 NYS 894 (at Tona- 
wanda). (3) Harlem River. Edger- 
ton v. The Mayor, etc., 27 Fed. 230; 
Roberts v. Baumgarten, 110 N. Y. 
380, 18 NE 96. (4) Hudson River. 
Peo. v. Hudson River Connecting R. 
Corp.,’ 228 N.Y. 203, 126 NE 801 
[certiorari den 254 U. S. 631 mem, 
41 SCt 7 mem, 65 L. ed. 447 mem] 
(navigable from Troy Dam to 
mouth); Hinkley v. State, 202 App. 
Div. 570, 195 NYS 914 [aff 234 N. Y. 
309, 1837 NE 599]; Thompson v. Ft. 
Miller Pulp, etc., Co., 195° App. Div. 
271, 186 NYS 817 [mod 111 Misc. 477, 
181 NYS 714]; West Virginia Pulp, 
etc., Co. v. Peck, 189 App. Div. 286, 
178 NYS 663 laff 104 Misc. 172, 171 
NYS 1065]; Little Falls Fibre Co. v. 
Henry Ford & Son, Inc,. 126 Misc. 
126, 212 NYS 630, 127 Misc, 834, 217 
NYS 534; Finch v. State, 122 Misc. 
404, 203 NYS 165; Waterford Elec- 
tric “Hight; ete.) Comiiv. “State,) 127 
Mise. 480, 191 NYS 657 [mod ‘on 
other grounds 208 App. Div. 273, 203 
NYS 858 (aff 239 N. Y. 629 mem, 147 
NE 225 mem)]; West Virginia Pulp, 
ete., Co. v. Peck, 82 Misc. 72, 143 
NYS 720; Palmer v, Mulligan, 3 Cai. 
307, 2 AmD 270. (5) Lake Cayuga. 
Stewart Ve /Lurhey, 207) INS SYSey, 
142 NE 437, 31 ALR 960. (6) Lake 
Champlain, Moore v. Day, 199 App. 
Div. 16/719 IN VS 7s are wZeb* Nis, 
554 mem, 139 NE 732 mem]. (7) 
Mohawk River. Danes v. State, 219 
INE PAY 6s) Se) ANB) e786 Wl am sv, 
Dtica, “27 UNweAy. 0162, LT VNB P4683 
Peo. v. Canal: Appraisers, 33 N. Y. 
461; Peo. v. Page, 39 App. Div. 110, 
56 NYS 834, 58 NYS 239; Little Falls 
Fibre Co. vy. Henry Ford & Son, Inc., 
126 Misc. 126, 212 NYS 630, 127 Misc. 
834, 217 NYS 534; Crill v. Rome, 47 
HowPr 398. (8) Niagara River. In 
re State Reservation Comrs., 37 Hun 
537 [aff 102 N. Y. 7384 mem, 7 NE 
916 mem]; Peo. v. Gilchrist, 221 NYS 
613; White, Gratwick & Mitchell, 
Inc. v. Empire Engineering Co., Inc., 
125 Misc. 47, 210 NYS 563 [aff 211 
App. Div. 834, 206 NYS 973 (aff 240 
N. Y. 648 mem, 148 NE 743 mem)]. 
(9) Oswego River. Rep. Atty.-Gen. 
(N. Y. 1908) p 243. (10) Seneca 
Lake. Geneva v. Henson, 140 App. 
Div. 49, 124 NYS 588. (11) Seneca 
Outlet. Waterloo Woolen Mfg. Co. 

118 Mise. 516, 194 NYS 
(12) Seneca’ River. James 
Frazee Milling Co. v. State, 122 Misc. 
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considerations of actual capacity and utility for 
purposes of navigation numerous specific rivers and 
waters have been declared to be navigable,’ includ- 


545, 204 NYS 645; Lehigh Valley R. 
Co._v. Canal Board, 69 Mise. 251, 125 
NYS 227 [aff 146 App. Div. 151, 130 
NYS 978 (mod on other grounds 204 
N. Y. 471, 97 NE 964, AnnCas1913C 
1228)]. (13) Six Mile Creek. Peo. v. 
State Tax Commn., 247 N. Y. 9, 159 
NE 703. (14) Susquehanna River. 
Peo. v. State Tax Commn., 116 Misc. 
774, 191 NYS 464. (15) The channel 
between Quantac Bay and East Bay, 
portions of the Great South Bay, in 
Long-Island, is part of the navigable 
waters of the United States. White- 
head v. Jessup, 53 Fed. 707. 

{q]_ In North Carolina.—-(1) New- 
port River. Shepherd’s Point Land 
Co. v. Atlantic Hotel Co., 132 N.C. 
SLT,” 44 75H) 8917161 LikeAr e938 74 ic2) 
North Sand Cove on Currituck Sound. 
State v. Baum, 128 N. C, 600, 38 SH 
900. (3) Pamlico River. Shannon- 
poss v. White, 171. N.- GS 263286" Sm 


{r] In Worth Dakota.—Sweetwa- 
ter Lake. Roberts v. Taylor, 47 N. 
D. 146, 181 NW 622. 

[s]| In Ohio. — (1) Cuyahoga 
River: Faust v. Cleveland, 121 Fed. 
810, 58 CCA 194. (2) Maumee River. 
Spooner v. McConnel, 22 F. Cas, No. 
13,245, 1 McLean 337. 

ft] Im Oklahoma.—Red 
Pe v. Record, 44 Okl. 803, 146 P 

[u]. In Oregon.—(1) Beaver Creek 
or Lake. Guilliams v. Beaver Lake 
Club;9.0Or. 13; 75 PP! 4372 (2) wile 
lamette River. State v. Portland 
Gen. Electrie Co., 52 Or. 502, 95 P 
722, 98 P 160. 

[v] In Pennsylvania.—(1) Alle- 
gheny River. Poor vy. McClure, 77 
Pa, 214; Wainwright v. McCullough, 
63 Pa. 66. (2) Conneaut Lake. Con- 
neaut Lake Ice Co. v. Quigley, 225 
Pa. 605, 74 A 648. (3) Susquehanna 
River. Citizens’ Electric Co. v. Sus- 
quehanna Boom Co., 270 Pa. 517, 113 
A 559; Helfenstein y. Reichenbach, 
23 Pa. Co. 66. 

[w] In South 


River. 


Carolina. — (1) 


Goose Creek. State v. Charleston 
Light; etey Cov 6 8 SHiGimb40) 427 sr 
979. (2) Pond Branch. Witt v. 


Jefcoat, 44 S. C. L. 389. 

[x] In Tennessee.—Reelfoot Lake. 
State v. West Tennessee Land Go; 
127 Tenn. 575, 158 SW 746, AnnCas 
1914B 10438. . 

[y] In Texas.—(1) Denton Creek. 
Moore v. Dallas, (Civ. A.) 200 SW 
870. (2) Green Lake. Welder vy. 
State, (Civ. A.) 196 SW 868. (3) 
Neches River. Gulf, ete, R. Co. v. 
Meadows, 56 Tex. Civ. A. 131, 120 
SW 521. (4) Spring Creek. Motl v. 
Boyd, 116 Tex. 82, 286 SW 458. 

[z] In  Vermont.—Lake Morey. 
Hazen v. Perkins, 92 Vt. 414, 105 A 
249, 23 ALR 748 (boatable and pub- 


lic). 

[aa] In Virginia.—(1) James 
River. Old Dominion Tron, ete., Co. 
v. Chesapeake, ete., R. Co., 116 Va. 
166,.81 SE 108. (2) North Bay. 
Schermerhorn v. Dozier, 251 Fed. 839, 
164 CCA 104. (3) Rappahannock 
River. Home v. Richards, 4 Call (8 
Va.) 441, 2 AmD 574. 

[bb] In Washington.—(1) Lake 
Union. Brace, etc., Mill Co. v. State, 
49 Wash. 326, 95 P 278. (2) Liberty 
Lake. Neterer v. State, 98 Wash. 
635, 168 P 170; Kalez v. Spokane 
Valley Land, ete., Co., 89 Wash. 514, 
154 P 1097; Madson v. Spokane Val- 
ey Land, etc., Co., 40 Wash. 414, 82 


718, 6 LRANS 257. (8). Pacific 
Lake. Lant v. Wolverton, 122 Wash. 
G2, S20 Pe ae (4) Puyallup River. 


Judson v. Tide Water Lumber Co., 51 
Wash. 164, 98 P 377. 

[cc] In Wisconsin.—(1) Black 
River. Black River Flooding Dam 
Assoc. v. Ketchum, 54 Wis, 3138, 11 
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ing bordering or interstate streams.° On the other 
hand, upon like considerations, other specific waters 


have been declared nonnavigable.?° 


[§° 18] E. Proof of Navigability. While the courts 


will take judicial notice of the 


NW 551. (2) Fox River. U. S. v. 
The Montello,,20 Wall. (U. S.) 430, 22 


L. ed. 391. (8) Island Lake. In re 
Rutland Drain. Dist., 148 Wis. 421, 
134 NW 838. (4) Oconto River. Leigh 


v. Holt, 15 F. Cas. No. 8,220, 5 Biss 
338. (5) Rock River. Diana Shooting 
Club v. Husting, 156 Wis. 261, 145 
NW 816, AnnCas1915C 1148; State v. 
Carpenter, 68 Wis. 165, 31 NW 7380, 60 
AmR 848; Cobb v. Smith, 16 Wis. 661; 
Newell v. Smith, 15 Wis. 101. (6) 
Rock River to township 14 range 15. 
In re Horicon Drain. Dist., 136 Wis. 
238, 116 NW 16; In re Horicon Drain. 
Dist., 1386 Wis. 227, 116 NW 12. (7) 
Willow River. Willow River Club 
v. Wade, 100 Wis. 86, 76 NW 273, 42 
LRA 305. (8) Wisconsin River. 
Wisconsin River Impr, Co. vy. Lyons, 
30 Wis. 61. ; 

{dd] In Alberta.—Pembina River. 
Flewelling v. Johnston, 16 Alta. L. 
409, 59 DomLR 419, [1921] 2 West 
Wkly 3874. =e 

[ee] In Manitoba.—(1) Assini- 
boine River. Patton v. Pioneer Nav., 
etc., Co., 21 Man. 405. (2) Red River. 
In re Iverson, 31 Man. 98, 57 DomLR 
184, [1921] 1 WestWkly 621. 

ff} In New Brunswick.—Ham- 
mond River. Rowe vy. Titus, 6 N. B. 


326. 
In Ontario.—(1) Burlington 


[gs] 
Bay (inlet on). Gage v. Bates, 7 


U. Cc. Cc. P.: 116. (2). North, Syden- 
ham River. Reg. v. Meyers, 8 U. C. 
Cc. P. 305. (83) Ottawa River. Ratté 


v. Booth, 10 Ont. 351. 

[hh] In Quebec.—Gatineau River. 
Leamy v. Rex, 54 Can. S. C. 148, 33 
DomLR 287 [dism app 15 Can. Exch. 
189] (for several miles from mouth). 

9. See cases infra this note. 

{a] Arkansas River.—Stogsdill v. 
Minor, 103 Kan. 790, 176 P 643. 

[b] Coosa River.—Alabama Power 
Co. v. Gulf Power Co., 283 :-Fed. 606. 

[ec] Columbia River.—Anderson vy. 
Columbia Contract Co., 94 Or. 171, 
184 P- 240, 185 -P.231, 7: ALR 653. 


{d] Delaware River.—Black v. 
American International Corp., 264 
Pa. 260, 107 A: 737, 

{e] Mississippi River.—Peo. v 


St. Louis, 10 Ill..351,.48 AmD 339; 
Tomlin vy. Dubuque, etc., R. Co., 32 
Iowa 106, 7 AmR 176; McManus v. 
Carmichael, 3 Iowa 1; Castner vy. The 


Dr. Franklin, 1 Minn. 73; State v. 
Muncie Pulp Co., 119.Tenn. 47, 104 
SW 437. 

[f] Missouri River.—Benson  v. 


Morrow, 61 Mo, 345. 

{g] Monongahela River.—Hood y. 
U. S., 49 Ct. Cl. 669; Barnes v. U. S., 
46n@te Clovis tWalspevaW. Sy . 44, Ct. 
Cl. 482; Wainwright v. McCullough, 
63 Pa. 66; Monongahela Bridge Co. 
v. Kirk, 46 Pa. 112, 84 AmD 527. 

[h] Ohio River.—Pennsylvania v. 
Wheeling, etc., Bridge Co., 13 How. 
(U. S.) 518, 14 L. ed. 249; Mononga- 
hela River Cons. Coal, etc., Co. v. 
Lancaster, 169 Ky. 24, 183 SW 258; 
Blanchard vy. Porter, 11 Oh. 138; 
Weenies v. McCullough, 63 Pa. 
6 


[i] Potomac River.—Georgetown 
v. Alexandria Canal Co., 12 Pet. (U. 
S.) 91, 9 L. ed. 1012; Jones y. Balti- 
more, ete, R. Co., 156 D. C.'106. 

{i] Smake River.—Scott vy. Lat- 
tig; 227.U. S. 229, 33, SCt.242,..57) .L. 
ed. 490; Miller v. Lewiston-Clarks- 
ton Canning Co., 35 Ida. 669, 209 P 
194: Northern Pac. R. Co. v. Hirzel, 
29 Ida. 438, 161 P 854. 

{k] St. Lawrence River.—Peo. v. 
New York etc., Power Co., 219 App. 
Div. 114, 219 NYS 497. «© 

10. [a] In Alabama.—(1) Dog 
River (Middle fork of). Peters v. 
New Orleans, etc., R. Co., 56 Ala. 
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navigability of 


528. (2) Murder 
Carey, 30 Ala. 725. , 

{b] In Arkansas.—(1) Big Lake. 
Harrison v. Fite, 148 Fed. 781, 78 
CCA 447. (2) Little River (in North- 
eastern Arkansas). Harrison yv. Fite, 


supra. ; 

{c] In California.—Little Kla- 
math Lake, Reynolds v. Churchill 
Co., 187 Cal. 543, 202 P 865. 

{[d] In Georgia.—Canoochee River. 
Seaboard Air-Line R, Co. v. Sikes, 4 
Ga, A. 7, 60 SE 868. 

{e] In Ilinois.—(1) Healy Slough. 
Joliet, etc., R. Co. v. Healy, 94 I11. 
416. (2) Sangamon River. Central 
Illinois Public Serv. Co. v. Vollen- 
tine, 319 Ill, 66, 149 NE 580. (3) 
Thompson Lake. State v. New, 280 
Ill. 393, 117 NE 597, 

{f] In Kansas.—(1) Delaware 
River. Piazzek v, Jefferson County 
Drain. Dist. No. 1, 119 Kan. 119, 237 


Creek. Ellis v. 


P 1059. (2) Smoky Hill River. Kre- 
gar v. Fogarty, 78 Kan. 541, 96 P 
845. 

{g] In Louisiana.—(1) Bayou La 
Chute. Bendich v. Scobel, 107 La. 
242 eS oe 6 (i035 (2) Black Bayou 
River. Smith v., Dixie Oil Co., 156 


La. 691, 101 S 24 (mavigable in 1812 
but not at present). (3) Dorcheat 
Bayou (part of). Bodeaw Lumber 


He? v. Kendall, 161 La, 337, 108 S 

[h] In Michigan.—(1) Giddings’ 
Lake. Giddings v. Rogalewski, 192 
Mich. 319, 158 NW 951. (2) Winans 


Lake. Winans y. Willetts, 197 Mich. 
512, 163 NW 993. 

[i] In Missouri.—(1) Chariton 
River... State v. Taylor, 224 Mo, 393, 
123 SW 892. (2) Current River. T. 
L. Wright Lumber Co... v.. Ripley 
County,..270 Mo. 121, 192 SW 996. 
(3) Little River. Gratz v. McKee, 
270 Fed. 713, 23 ALR 393 [aff 260 
U, S.. 127, 43 SCt. 16, 67 L. ed. 167]. 
(4) Meramec River. Slovensky v. 
O’Reilly, 233 SW 478. (5) Platte 
River. Cambest v. McComas Hydro- 
Figctrio Co., 212’ Mo. A. 325, 245, SW 

{j] In New Jersey.—Passaic 
River (at Paterson, N. J.). Society 
for Establishing Useful Manufac- 
tures’ v. Morris Canal, etc., Co., 1 N. 
Js Eq. 157,.21 AmD 41. 

{k] In New Mexico.—Rio Grande 
River, 4 Ue . Vv. Rio Grande Dam, 
ete. iCo., Lids Use S.r690;, 19: Ser 770, 
43 L. ed. 1136. 

(1] In New York.—(1) Jews’ 
Creek. Kerr v. West Shore R. Co., 
127 N.Y. 269, 27 NE 8383. . (2) Scan- 
andaga River. Board of Hudson 
River Regulating Dist. v. Fonda, etc., 


R.. Co; 2%). Mise. 4866, s2L7° NYS “48s. 
.[m] In Oklahoma.—(1) Arkansas 
River (along Osage reservation). 


Brewer-Elliott Oil, etc., Co. v. U. S., 
260 U. S. 77, 48 SCt 60, 67 L. ed. 140. 
(2) Arkansas River (between Osage 
and Pawnee Counties). U.S. v. Hut- 
chings, 252 Fed. 841. [aff 270 Fed. 
110 (app dism 260 U. S. 753 mem, 43 
SCt 14 mem, 67. L. ed. 497 mem)]. 
(3) Red River. Oklahoma v. Texas, 
259 U. S. 565, 42 SCt 594, 66 L. ed. 
1067; Oklahoma y. Texas, 258 U. S. 
574, 42 SCt 406, 66 L. ed. 771, 

[In] In Washington.—(1) Duck 
Lake. Proctor v. Sim, 134 Wash. 
236. P 114, (2) Elochoman 
. Watkins v. Dorris, 24 Wash. 
64 P 840, 54 LRA 199. (3) 
Humptulips River. State v. Chehalis 
County Super. Ct., 58 Wash. 565, 109 
P 340. (4) Lake Terrell. WNeterer 
v. State, 98 Wash. 635, 168 P 170. 
(5) Little Spokane River. Griffith v. 
Holman, 23 Wash, 347, 63 P 239, 83 
AmSR 821, 54 LRA 178. (6) Saltese 
Lake. Bernot v. Morrison, 81 Wash. 
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waters on which navigation is conducted as a mat- 
ter of common knowledge," such notice cannot be 
taken where navigability is doubtful.?” 
tion whether or not a stream or lake is navigable 
is ordinarily a question of fact,1® the burden of 


The ques- 


538, 143 P 104, AnnCasi916D 290. 

[o] In Wisconsin.—Apple River. 
McDonald v. Apple River Power Co., 
164 Wis. 450, 160 NW _ 156. 

{p] In the technical sense of the 
common law (1) 
ownership of the bed of the stream 
the Mississippi River has been held 
nonnavigable in certain jurisdictions. 
Houck v. Yates, 82 Ill. 179; Chicago 
v. McGinn, 51 Ill. 266, 2 AmR 296; 
The Magnolia v. Marshall, 39 Miss. 
109. (2) In the same sense the Con- 
necticut River in New Hampshire 
has been held nonnavigable. Scott v, 
Willson, 3 N. H. 321. ; 

11. See Evidence § 1862. 

12. Donnelly v. U. S., 228 U. S. 
708, 88 SCt 1024,. 67. L. ed. £035; 
Peo. v. Board of Suprs., 122 Ill. A. 
40; Boutwell v. 
Co., 89 Vt. 80, 94 A 108, AnnCas 
1918A 726; Burner y. Nutter, 77 W. 
Va. 256, 87 SE 359. 

[a] “Historic and_ traditional’ 
navigable capacity must exist before 
a court can take judicial notice of 
navigability, and such notice is not 
taken- of streams which are navi- 
gable only for parts of the year. 
Buffalo Pipe Line Co. v. New York, 


eee FH, .Co., 410 .AbbNG€as. UNa sv) 
107. 
[b]. An irregular traffic in times 


of high water for very light vessels 
does not authorize a federal court to 
take judicial notice that a stream is 
navigable in fact, especially where 
the state legislature has declared 
that the stream is not navigable. 
Donnelly. v. U. S., 228. U0. S. 708, 33 
SCt 1024,°57.L. ed? 1035. | 

{c] The particular point at which 
navigability ceases is not a fact of 
which judicial notice can be taken. 
U.S, v. Rio Grande Dam, ete., Co., 
i U.S. 690, 19 SCt 770, 48 L. ed. 
1136. 

13%. U. S.—Healy v. Joliet, ete., R. 
Cossi le 7. SS. ol ho Sr ay 2.ew 05 dae 
ed. 607; Brewer-Elliott Oil, etc., Co. 
v. U._S.,; 270 Fed. 100 [aff 260 U. S. 
77, 48 SCt 60, 67 L. ed. 140]; Pro- 
ducers: Oil.’ Co. ‘v.. U.S., 246) Med. 
51, 158 CCA 79; Mintzer v. North 
American Dredging Co., 242 Fed. 553 
[aff 245 Fed. 297, 157 CCA 489). 

Ala.—Alabama Sipsey River Nav. 
Co. v. Georgia Pac. R. Co. 87 )Ala. 
154, 6 S 73; Olive v. State, 86 Ala. 88, 
5 S 653, 4 LRA 33; State v. Bell, 5 


Part, &65. 
Ark.—Barboro y. Boyle, 119 Ark. 
i377, 178 SW. 378; Little Rock, etc., 


eon v. Brooks, 39 Ark. 408, 48 AmR 

Cal.—Forestier v. Johnson, 164 
Cal, 24, 127 P 156; San Francisco y. 
Main, 23 Cal. A. 86, 187 P 281. 

Conn.—Nies v. Connecticut River 
Bridge, ete.,. Dist.>” 104 Conn, “382; 
132 A 8738; Orange v. Resnick, 94 
Conn. 573, 109 A 864, 10 ALR 1046. 

Fla.—Broward v. Mabry, 58 Fla. 
898, 50 S 826. 

Ida.—Idaho Northern R. Co. v. 
Post Falls Lumber, etc., Co., 20 Ida. 
695, 119 P 1098, 88 LRANS 114. 

Ill.—Ligare vy. Chicago, etc., R. 
Co., 166 Ill. 249, 46 NE 803; Peo. v. 
Board of Suprs., 122 Ill. A. 40. 

5 Ty lauaca s v. Neosho County, 257 

La.—State v. Capdeville, 146 La. 
94, 83 S 421 [certiorari den 252 U.S. 
581 mem, 40 SCt 346 mem, 64 L. ed. 
727 mem, and foll Atchafalaya Land 
Co. v. James, 146 La. 109, 83 S 426]; 
Caddo Levee Dist. v. Glassel, 120 La. 
400, 45 S 3870; Burns v. Crescent 
‘rhe ete., Club, 116 La. 1088, 41 § 

Me.—Smart y. Aroostook Lumber 
Co., 103 Me, 37, 68 A 527, 14 LRANS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


as affecting the. 


Champlain Realty | 
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establishing which rests upon the party affirming 
As bearing upon navigability the burden of 
proving that a body of water has been meandered is 


II. GOVERNMENTAL CONTROL 


waters of the United States,’’ 
over which by themselves or in connection with 
other waters commerce may be carried on between 
states or with foreign countries, and of which ad- 
miralty has jurisdiction,? 22 are under the control of 
congress which has power to legislate in regard 


if. = 


[§ 19] 
Federal Control. 


A. In General—l. United States!°—a. 
By virtue of the commerce clause 
of the federal constitution?® and the clause em- 
powering congress to make all laws necessary to 
carry into execution the federal judicial power in 
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admiralty and maritime matters, ‘‘navigable 
1083; Treat vy. Lord, 42 Me. 552, 66|23 Wash. 347, 68 P 239, 88 AmSR 
AmD 298. 


Md.—Havre de Grace v. Harlow, 
129 Md. 265, 98 A 852, 855 [cit Cyc]. 


Miss.—Smith vy. Fonda, 64 Miss. 
Bei te Sets 7. 
Mo.—Weller v. Missouri Lumber, 


ete., Co., 176 Mo. A. 243, 161 SW 853; 
McKinney v. Northcutt, 114 Mo. A. 
146, 89 SW 351. 

N. Y.—Morgan v. King, 35 N. Y. 
454, 91 AmD 58. 

N. C.—State v. Twiford, 136 N. C. 
605, 48 SE 586. 

Oh.—Jeremy v. Elwell, 5 Oh. Cir. 
Ctin379just (Oh, Cir Dee186; 

Okl.—Hale v: Record, 44 Okl. 803, 
146 P 587. 

Or.—Micelli v. Andrus, 61 Or. 78, 
120 P 737; Felger v. Robinson, 3 Or. 
455. 

Tenn,—Southern R. Co. v. Fergu- 
son, 105 Tenn. 552, 59 SW 343, 80 
AmSR 908. 

Tex.—Jones v. Johnson, 6 Tex. Civ. 
A. 262, 25 SW 650. 

Wash.—Proctor v. Sim, 134 Wash. 
606, 286 P 114; Sumner Lumber, 
ete., Co. v. Pacific Coast Power Co., 
72 “Wash.i631,.131 P. 220; Griffith v. 
Holman, 23 Wash. 347, 63 P 239, 83 
AmSR 821, 54 LRA 178. 

W. Va.—-Burner v. Nutter, 77. W. 
Va. 256, 87 SH 359, 361 [quot Cycl. 


217, NW_ 570. 
Can.—Tanguay v. Canadian Elec- 
trie, hight..Co.,. 40 Can..S.. C.. 1. 
Alta.—Flewelling v. Johnston, 16 


Alta. L. 409, 59 DomLR 419, [1921] 
2 WestWkly. 374. 
Ont.—Merritt v. Toronto, 27 Ont. 


L..1, 3 OntWN 1550, 22 OntwR fads 
6 DomLR 152 [app dism 48 Can. s 
C. 1, 12 DomLR 734]; Reg. v. Meyers, 
Saul Cue aes. S05. 

Que.—Hull v. Scott, 24 Que. Super. 
59 [aff 12 Que. K. B. 164 (app dism 
34 Can. S.,C..603)]. 

[a] No rule of law can establish 


the navigability of a river where 


the test of navigability is actual 
navigable capacity. Hull v. Scott, 24 
Que. Super. 59 [aff 138 Que. K. B. 
164 (app dism 34 Can. S. C. 603)]. 
{b] Where facts are undisputed 
or ascertained, the question may be 
one of law. Walker v. Allen, 72 Ala. 
456; Rhodes v. Otis, 33 Ala. 578, 73 
AmD He 
14, S.—Mintzer v. North Amer- 
ican biddcine Co., 242 Fed. 553 [aff 
245 Fed. 297, 157 CCA 489]. 
Ala.—Blackman v. Mauldin, 164 
Ala. 337, 51 S 23, 27 LRANS 670. 
Ark. OO, ave 
Brooks, 39 Ark. 403, 43 AmR 277. 
Ill. State v. New, 280 Ill. 393, 117 
NE 597; Ligare v. Chicago, ete. R. 
Co., 166 Ill. 249, 46 NE 803. 
Ta.—Burns v. Crescent Gun, etc., 
Club, 116 La. 1038, 41 S 249. 
Mich.—Giddings _v. Rogalewski, 
192 Mich. 319, 158 NW 951. 
Mo.—McKinney v. Northcutt, 114 
Mo. A. 146, 89 SW 351. 


N. D.—Bissel v. Olson, 26 N. D. 
60, 148 NW 340. 

Tex.—King v. ‘Schaff, (Civ. A.) 204 
Sw 10389. 


Vt.—Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCas 
1918A 726. 

Wash.—Sumner Lumber, etc., Co. 
v. Pacific Coast Power Co., 72 Wash. 
631, 1381 P 220: Griffith v. .Holman, 


821, 54 LRA 1738, 

W. Va.—Burner y. Nutter, 77 W. 
Va. 256, 87 SE 359, 361 [quot Cyc]. 
Wis.—-Allaby v. Mauston Electric 
Serv. Co., 135 Wis. 345, 116 NW 4, 
16 LRANS 420; Leihy v. Ashland 
Lumber Co., 49 Wis. 165, 5 NW 471; 
Jones v. Pettibone, 2 Wis. 308. 
Ont.—Merritt v. Toronto, 27 Ont. 
Ey. 15.8 sOntWw.N;1550, 22 OntWR 710, 
6 DomLR 152 [app dism 48 Can. 
Ss. C. 1, 12 DomLR 734). 

Stream above tidewater.—The 
is on the party claiming it 
to be so to prove that a stream 
above tidewater is navigable, and 
therefore open to the public. Black- 
man y. Mauldin, 164 Ala. 337, 51 S$ 
23, 27 LRANS 670; Morrison. v. Cole- 
man, 87 Ala. 655, 6 S 374, 5 LRA 
684; Alabama Sipsey River Nay. Co. 
v. Georgia Pac, R. Co., 87 Ala. 154, 
6 S 738; Olive v. State, 86 Ala. 88, 
5 S 6538, 4 LRA 33; Walker vy. Al- 


len, 72 Ala, 456; Rhodes v. Otis, 33 
VANE WEE UMPCS AmD 439: Bllis . vy. 
Carey, 30 Ala, --7253 Boutwell v. 


Champlain Realty Co., 89 Vt. 80, 94 


A 108, AnnCas1918A 726; New Eng- 
land Trout, etc., Club v. Mather, 68 
Vt. 338, 35, A. 323, -33 LRA 569, 
Tidal flow as evidence of naviga- 
bility see supra § 3. 
15. Giddings. v. Rogalewski, 192 
Mich. 319, 158..NW 951. ‘ 
16. See Evidence 22 C. J. p 1. 
17. See cases infra this note, 
[a] 
admissible in evidence to show the 
width of a river as bearing upon its 


capability for navigation. State v., 
Bell, 5 Port. (Ala:) 365. 
[b] Private . local publications 


were held not to be admissible on 
the question of actual navigability. 
Merritt v. Toronto, 27 Ont. L. 1, 
3 OntWN 1550, 22 OntWR 710, 6 
DomLR 152. [app dism 48 Can. S. C. 
1, 12, DomULR 1734]. 

[ec] Opinion evidence.—On a ques- 
tion as to the floatability of a stream 
on which a dam has been built, it 
is not competent for a witness to 
give his opinion as to the possi- 
bility or expense of running logs at 
any particular time on the stream 
without using the water raised or 
kept back by the dam. Holden v. 
Robinson Mfg. Co., 65 Me. 215. 

18. See cases infra this note; and 
generally Evidence §§ 1730-1806. 

[a] Evidence that a 
navigated years previously estab- 
lishes present navigability if there 


is no evidence of a change of con- 
Miller v. Enterprise Canal,: 
i Meagel ak aay (eC AO 


ditions. 

etes Co. r42;" Cale 

100 AmSR 115. 
[b] Obtaining permit from war 


208, 


department.—The fact that a com- 


pany charged with obstructing a 
navigable river anplied to, and re- 
ceived from, the war department per- 
mission to make improvements on the 
river is persuasive evidence of navi- 
gability. Edward Balf Co. v. Hart- 
ford Electric Light Co., (Conn.) 138 
A 122. 

{[c] That a stream or body of 
water has been meandered is some 
evidence of navigability. U. S. v. 
Brewer-Hlliott Oil, etc., Co., 249 Fed. 
609 [aff 270 Fed. 100 (aff 260 U. S. 
77,-43 SCt 60, 67 L. ed. 140)]; Har- 
rison v, Fite, 148 Fed. 781, 78 CCA 


Maps of public surveys are, 


stream was 


[45.C.J3.] 419 


upon the party asserting the fact.1> General rules?é 
govern as to the admissibility of evidence!? and 
the weight and sufficiency thereof.!® 


which include waters 


447. And see supra § 15. 

{d] Evidence as to low and high 
water marks is of value in deciding 
the question of navigability. Flewel- 
ling v. Johnston, 16 Alta. L. 409, 59 


Poms 419, [1921] 2 WestWkly 
19. Concurrent federal and state 


control see infra § 34 

20. U. S. Const. art 1 § 8. 

“The power vested in the gen- 
eral government to regulate inter- 
state ang foreign commerce involves 
the control of the waters of the 
United, States which are navigable in 
fact, so far as it may be necessary to 
insure their free navigation, when 
by themselves or their connection 
with other waters ‘they form a con- 
tinuous channel for commerce among 
the States or with foreign coun- 
tries.”” Escanaba, etc., Transp. Co. 
v. Chicago, 107 U. S. 678, 682, 2 SCt 
185, 27 L. ed. 442 

[a] “Commerce includes naviga- 
tion.—The power to regulate com- 
merce comprehends the control for. 
that purpose, and to the extent nec- 
essary, of all the navigable waters 
of the United States which are ac- 
cessible from a State other than 
those in which they lie. For this 
purpose they are the public prop- 
erty of the nation, and subject to all 
the requisite legislation by Con- 
gress.”” Gilman y. Philadelphia, 3 
Walls, (Ue‘S.)...7138, 1245 18" L..“ed.;-96 
[per Swayne, J.]. 

21. (5. COUSt. arte ) SS artes 
§ 2; U. S. v. Banister Realty Co., 155 
Fed. 583. 

[a] Source of power.—The power 
of congress to legislate with respect 
to navigable waters does not rest 
alone upon the constitutional provi- 
sion giving it power to regulate in- 
terstate commerce nor alone upon the 
provision conferring power to legis- 
late to carry into execution the fed- 
eral judicial power in admiralty or 
maritime matters but may be sus- 
tained under either or both provi- 
sions. U. S. v. Banister Realty Co., 
155 Fed. 588. 

22.' Leovy v. U.-S., 177 U. S. 621, 
20 SCt 797, 44 L. ed. 914; Miller v. 
New York City, 109; U:-S: "385, 3 SCt 
228, 27 L. ed. 971; The Daniel Ball 
(U. S 2) SO We oe 
é . v. Banister Realty Co., 
155 Fed. 5838; U. S. v. McGlinchy, 5 
Alaska: 4; Peo. v. Board of Suprs., 
122 Til. A. 40; State v. Baum, 128 
N. C. 600, 38 SE 900. 

“They constitute navigable waters 
of the: United States within the 
meaning of the acts of Congress, in 
contradistinction from the navigable 
waters of the States, when they form 
in their ordinary condition by them- 
selves, or by uniting with other 
waters, a continued highway over 
which commerce is or may be car- 
ried on with other States or foreign 
countries in the customary modes in 
which such commerce is conducted 


by water.” The Daniel Ball v. U. 
¥ one os (U. S.) 557, 563, 19 L. 
ed. : 


[a] Waters under admiralty juris- 
diction included.—The term “navi- 
gable waters of the United States” 
applies: First, to all waters capable 
of sustaining. or being’ used. for in- 
terstate or foreign’ commerce, cov- 
ering every part of any body of 
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thereto so far as commerce is concerned.”* 
this power is limited to control of the waters for 
purposes of navigation,”* it is a sovereign and su- 
preme power within its appropriate sphere of ac- 
tion,2> and it is not lost or weakened by reason 
of previous inaction or acquiescence by congress in 


water, tidal or otherwise, any por- 
tion of which is capable ot such 
use; and second, to all waters under 
the admiralty and maritime jurisdic- 
tion ot the United States and over 


which the district court of the 
United States can exercise its pe- 
culiar admiralty jurisdiction. U.S. 


v. Banister Realty Co., 155 Fed. 5838. 
And see Admiralty §§ 33, 34. 

{b] “A river is a navigable water 
of the United States when it forms 
by itself, or by its connection with 
other ,waters, a continued highway 
over which commerce is or may be 
carried with other states or foreign 
countries in the ordinary modes in 
which such commerce is conducted 
by water.” Board of Hudson River 
Regulating Dist. v. Fonda, etc., R. 
Co., 127 Mise. 866, 876, 217 NYS 
781. 

[c] Imntra-state waters—(1) If 
waters have a navigable outlet to the 
sea it is immaterial whether the 
particular waters dealt with lie be- 
tween or extend into two states or 
are wholly within the boundaries of 
one state. Newark v. New Jersey 
Cent. R. Co., 297 Fed. 77 [aff 267 U. 
Srealin So "SCtussss, OO Li, wed.. 666]. 
(2) Whether the waters are wholly 
within the boundaries of a state or 
otherwise congress has complete do- 
minion over the navigable waters of 
the United States. Sewell v. Arun- 
del Corp., 20 F. (2d) 503; Minnesota 
Canal, ete., Co. v. Pratt, 101 Minn. 
197, 112 NW 395, 11 LRANS 105. 
(3) But waters which can be used 
only for the transportation of per- 
sons and property between different 
places in the same state are not sub- 
ject to the control of congress. U. 
S. v. The Montello, 20 Wall. (U. S.) 
430, 22 L. ed. 391, 11 Wall. 411, 20 
L. ed. 191; Com. v. King, 150 Mass. 
221, 22 NE 905, 5 LRA 536; Stapp v. 
The Clyde, 43 Minn. 192, 45. NW 
430; North River Steamboat Co. v. 


Livingston, 3 Cow. (N. Y.) 713. See 
also Admiralty §§ 338, 34. 
[d] “As between nations, the 


minimum of the territorial jurisdic- 
tion of a nation over tide-waters is 


a marine league from its coast; 
... bays wholly within its. terri- 
tory, not exceeding two marine 


leagues in width at the mouth are 
within this limit.’”’ Manchester v. 
Massachusetts, 139 U..S, 240, 258, 
1d (SCt 659¢.35 L. ed..159, ..And »see 
International Law § 27. 

23. U. S.—Appleby v. New-York, 
271 U. S. 864, 46 SCt 569, 70 L. ed. 
992; Seattle v. Oregon, etc., R. Co., 
250) Us'S.0b6,,.41. SCte237, 65 da,’ ed. 
503; Lewis Blue Point Oyster Culti- 
vation Co. v. Briggs, 229 U. S. 82, 33 
SCt 679, 57 L. ed. 10838; Gibson v. 
Win). 266 Us Swe ol we Ct: bre. ab 
L. ed. 996; Miller v. New York City, 


109. Un). 8. 385, ,.38.-SCt.228, 27 L. ed. 
971; Escanaba, ete., Transp. Co. v. 
Chicago, 107: U.S. 678, 2 SCt 1865, 


27 L. ed. 442; Gilman y. Philadelphia, 
3 Wall. 713, 18 L. ed. 96; Newark 
v. New Jersey Cent. R. Co., 297 Fed. 


Tl. [aff 267. U. 3S. 877,. 45. SCt 328, 
69 L. ed; 666]; Beaumont vy. Texas, 
etc., R. Co., 296 Fed. 523; Delaware 


R. Co. v. Weeks, 293 Fed. 114; Ala- 
bama Power Co. v.-Gulf Power Co., 
283 Fed. 606; Greenleaf Johnson Lum- 
beri Cony. WU. SS, 1204 i Med. 114895 
Hagerla v. Mississippi River Power 
Co., 202 Fed. 776; Hubbard v. Fort, 
188 Fed. 987; U. S. v. Jamaica, etc., 
Turnp. Road, 183 Fed. 598 [rev on 
other grounds 204 Fed. 759, 123 CCA 
128]; U. S. v. Banister Realty Co., 
155 Fed. 588; Carver v. San Pedro, 
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NAVIGABLE WATERS 
While 


etc., R. Co., 151 Fed. 334; Wallamet 
Iron Bridge Co. v. Hatch, 19 Fed. 
347,. 9 Sawy. 643 [rev on_-other 
erounds (125) U. 1S) 2) 8iSCtrsiay 3m 
L. ed. 629]; Jolly v. Terre Haute 
Drawbridge Co., 17 F. Cas. No. 7,441, 
6 McLean 237; Jenkins v. U. S., 60 
Ct.. Cla, 23:) (Barnes va mos) seats 
Chet: Bedford vy. ‘U, 1Si). 368th CL 
474, 

Alaska.—U. S. McGlinchy, 5 
Alaska 4. 

Cal.—Gray v. Reclamation Dist. 
No. 1500, 174 Cal. 622, 163 P 1024. 

Ill.— Western Union Tel. Co. v. 
Louisville, ete., R. Co., 270 Ill. 399, 
110 NE 588, AnnCasi917B 670; Peo. 
v. Board of Suprs., 122 Ill. A. 40. 

Ky.—Ryman Steamboat Line vv. 
Com., 125 Ky. 253, 101 SW 403, 30 
KyL 1276, 10 LRANS 1187. 

Mich.—McMorran Milling Co. v. 
C. H. Little Co., 201 Mich. 301, 167 
NW 990. 

N. Y.—Peo. v. State Tax Commn., 
247 N. Y. 9, 159 NE 703; Peo. v. Hud- 
son River Connecting R. Corp., 228 
N. Y. 208, 126 NE 801 [certiorari 
den 254. U. S. 631 mem,’ 41 S€t 7 
mem, 65 L. ed. 447 mem]; Sullivan 
v. Booth & Flinn, Ltd., 210 App. Div. 
347, 206 NYS 360 [den leave to 
app to Ct. of App. 205 NYS 954]. 

N. C.—State v. Baum, 128 N. C. 
600, 38 SE 900. 

Pa.—Southwest Pennsylvania Pipe 
Lines v. Rodgers Sand Co., 43 Pa. 
Super. 524. 

Wis.—In re Southern Wisconsin 
Power Co., 140 Wis. 245, 122 NW 801. 

And see Commerce §§ 6-9. 

24. U. S. v. River Rouge Impr. 
Co., 269 U.S, 411,,.46° SCt 144, 70° Li: 
ed. 339; Seattle v. Oregon, etc., R. 
Co. 25040: bOnetloSCl Zag Oorala 
ed. 503; Edward Balf Co. v. Hartford 
Electric Light Co., (Conn.) 138 A 
122; Sullivan vy. Booth & Flinn, Ltd., 
210 App. Div. 347, 206 NYS 360 [den 
Sc to app to Ct. of App. 205 NYS 

“The power of Congress is su- 
preme over all navigable waters, to 
‘exercise control to the extent neces- 
sary to protect, preserve and im- 
prove their free navigation;’ but this 
federal power of control is usually 
exercised only in matters which ‘are 
national in their character and ad- 
mit and require uniformity of regu- 
lation affecting all the states’ and 
waterways.” Canada Atlantic Tran- 
sit, )Co; .vi Chicago, 2100 Bed. . 7,59; 
126 CCA 587 [quot in part Escanaba, 
etc., Transp. Co. v. Chicago, 107 U. 
S, 678, 2. SCt. 185, 27. ‘ed. 442). 

[a] Rights of riparian owners 
may not arbitrarily be destroyed or 
impaired by legislation which has no 
real or substantial relation to the 
control of navigation, or appropriate- 
ness to ‘that end, .U. S..v. River 
Rouge, Impr. .Co.,.269°.U. 8S. 411,, 46 
Sct 144, 70 L. ed. 3389. 

[b] Flood conditions. — Where 
navigability is inextricably associ- 
ated with flood conditions, the United 
States has a right to deal with those 
flood conditions in aid of navigation. 
Gray v. Reclamation Dist. No. 1500, 
174 Cal. 622, 163 P 1024, 

25. Chicago Sanitary Dist. v. U. 
S., 266 U. S, 405, 45 SCt 176, 69 L. 
ed. 352; Economy Light, etc., Co. v. 
UL; S., 266.0. SS.) 138;; 41. SCt,, 409), 65 
L. ed. 847; Philadelphia Co. v. Stim- 
son,223 U.. §$.605, 32 SC@tw340, 56 
L. ed. 570; Escanaba, etc., Transp. 
Co, ‘v.. Chicago, 107.U;..S.. 678, 2 SCt 
185, 27 L. ed. 442; Gibbons v. Ogden, 
9 Wheat. (U. S.) 1, 6 L. ed. 23; Sewell 
Venu Arundel) Corp; 20°F) €2d)2:508% 


Vv. 


[§ 19 


/ 


the exercise of authority by a state,?° but the federal 
power, when and to the extent exercised, is exclu- 
sive of state authority.’ : 
trol and improve navigable waters is also superior 
to the title of the state or of individuals to the 
land under water,?® and authority granted by the 


The federal power to con- 


Canada Atlantic Transit Co. v. Chi- 
cago, 210 Fed. 7, 126 CCA 587; Gray 
vy. Reclamation Dist. No, 1500, 174 
Cal. 622, 163 P 1024; Peo. v. Hud- 
son River Connecting R. Corp., 228 
N. Y. 208, 126 NE 801 [certiorari den 
254 U. S. 631 mem, 41 SCt 7 mem, 65 
L. ed. 447 mem]; Slingerland v. In- 
ternational Contracting Co., 169 N. 
Y. 60, 61 NE 995, 56 LRA 494; Sul- 
livan v. Booth & Flinn, Ltd., 210 App. 
Div. 347, 206 NYS 360 [den leave to 
app to Ct. of App. 205 NYS 954]; 
Little Falls Fibre Co. v. Henry Ford 
& Son, Inc., 127 Mise. 834, 217 NYS 
534; White, Gratwick & Mitchell, 
Inc. v. Empire Engineering Co., Inc., 
125 Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834, 206 NYS 973 (aff 240, 
N. Y. 648 mem, 148 NE 743 mem)]; 
Wisconsin Tract., etc., Co. v. Green 
Bay, ete., Canal Co., 188 Wis. 54, 205 
NW 551. 

“The authority of the United States 
over the navigable waters is that 
of a supreme sovereign in so far-.as 
the authority is necessary under the 
interstate commerce provisions of 
the Constitution. As to all navigable 
waters, it has succeeded to the jus 
publicum as held by the King of Eng- 
land and holds such waters in trust 
for all the people of the United 
States under the Constitution. Its 
rights when exercised or to the ex- 
tent exercised are paramount to the 
same jus publicum held by the state 
... for the people of the _ state.” 
Peo. v. Hudson River Connecting R. 
Corp., 228 N. Y. 203, 218, 126 NE 801 
[certiorari den 254 U. S. 631 mem, 
41 SCt 7 mem, 65 L. ed. 447 mem]. 

[a] “Acknowledges no limitations 
other than are prescribed in the Con- 
stitution.” Philadelphia Co. v. Stim- 
son, 223 U. S: 605, 634, 32 SCt 340, 
56 L. ed. 570; Gibbons v. Ogden, 9 
Wheat. \(U. .S:) 1; 6-1. ed. 23: 

26. U.S. v. Bellingham Bay Boom 
Cox VATU Sa Ly PONS Or rsao sae 
L. ed. 437; Willamette Iron Bridge 
Co: 'v. Hatch, 125, US. is 8 (SCE eile 
31 L. ed. 629; Newark vy. New Jersey 
Cent., R. Co.,. 287 Fed. 196 [aff 297 
Meds) Tt, salty 267. USS singe 45 vas et 
328, 69 L. ed. 666)]; U. S._v. Union 
Bridge -Co., 143 Fed. 377 [aff 204 U. 
S. 364, 27: SCt, 367, 61 L.. ed. 523]; 

[a] An act of congress giving 
power to the common council of a 
city to preserve navigation in a har- 
bor, erect wharves and the like, is 
not a surrender of federal control as 
this power of the city extends only 
to the exercise of police jurisdiction 
over the harbor and harbor improve- 
ments. Marine R., ete., Co. v. U. S., 
49. App. =(D. CC) 285).4265 “mea! 1437, 
it 257.U. S. 47, 42 SCt 32, 66 L. ed. 

[b] Wo act or grant of an execu- : 
tive department of the government 
can affect the power of congress to 
control navigable waters for pur- 
poses of navigation. Carver v. San 
Pedro, etc... R.;.Co., 151) Meds 334: 

27. See infra § 20. 

28. U. S. v. Chandler-Dunbar 
Water Power Co., 229 U. S. 53, 33 
SCt. 667, 57 L. ed. 10633, Scott. v. 
Lattig, 22%4Us Sa 229) 383 SCh, 242 1.5% 
L. ed. 490; Philadelphia Co. v. Stim- 
son, 223 U. S.1 605, 82 SCt 840, 56 
Le edt: 57.0; Gibson. vs UaiS 166 UWees 
269, 17 SCt 578, 41 L. ed. 996; Scran- 
ton v. Wheeler, 57 Fed. 803, 6 CCA 
585 [rev on other grounds 163 U. S. 
703 mem, 16 SCt 1206 mem, 41 L. ed. 
318 mem]; McMorran Milling Co. vy. 
C. H. Little Co., 201 Mich. 301, 167 
NW 990; Scranton vy. Wheeler, 113 
Mich. 565, 71 NW 1091, 67 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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states confers extraordinary powers.29 


congress to determine when and to 


power shall be brought into activity,®° and it may 
be exercised through general or special laws.2+. The 
power of congress extends to the whole expanse of 
a navigable stream and is not dependent on the 
depth of the water ;*? also it follows natural changes 


in the channel or banks and is 
former conditions.®? 


484 [aff 179 U. S. 141, 21 SCt 48, 45) 


L. ed. 126]. And see cases infra 
this note. 
[a] Effect of ancient colonial 


charters or grants.—(1) A charter 
granted to a municipality by a colo- 
nial governor under authority of the 
crown, covering navigable waters, 
leaves such waters subject to the 
authority of congress to regulate 
-Navigation thereon as upon other 
navigable waters. The Stella B., 183 
Fed. 507. (2) The private ownership 
of land under water, even where 
based upon colonial charters which 
confer the legal title, is Subject to 
the public right of navigation and 
the power of congress to make im- 
provements in aid thereof. Lewis 
Blue Point Oyster Cultivation Co. v. 
Briggs, 229) U.S: 82;'33 SCt. 679; 57 
L. ed. 1083. 

[b] Owner of an oyster bed can- 
not complain of dredging operations 
deepening the waters and increas- 
ing their navigability, although the 
property of the owner is injured or 
destroyed thereby. Lewis Blue Point} 
Oyster Cultivation Co. v. Briggs, 229 
Uz S: 82,°33 SCt 679, 57 Li ed. 1083. 


29. See cases infra this note. 
[a] The Washington statute (1) 
authorizing the United States to 


lower the waters of Lake Washing- 
ton in aid of a ship canal] granted an 
easement and not a revocable license, 
Bilger v. State, 63 Wash. 457, 116 P 


19. (2) If such grant were treated 
as a license it would not be revocable 
after the government has accepted 
it and expended money on the faith 
thereof. Bilger vy. State, supra. 

30. Gilman v. Philadelphia, 3 
Wall. (U..S.) 718,18 L. ed. 96; Dela- 
ware R. Co. v. Weeks, 293 Fed. 114. 

31. Economy Light, ete, Co. v. 
We S256). SIS 41, SCES409;, 965 
L. ed. 847; Gilman vy. Philadelphia, 3 
Wall.@i. (Si): 7135218) Tas eds! 96. 


32. Delaware R. Co. v. Weeks, 293 
Fed. 114. ; 
33. Philadelphia Co. v. Stimson, 


223 U. S. 605, 634, 32 SCt 340, 56 L. 
ed. 570. 

“Nor is the authority of Congress 
limited to so much of the water of 
the river as flows over the bed of 
forty years ago. The alterations pro- 
duced in the course of years by the 
action of the water do not restrict 
the exercise of Federal control in 
the regulation of commerce. Its bed 
may vary and its banks may change, 
but the Federal power remains para- 
mount over the stream, and this con- 
trol may not be defeated by the ac- 
tion of the State in restricting the 
public right of navigation within the 


river’s ancient lines. The public 
right of navigation follows’ the 
stream ...and the authority of 
Congress goes with it.” Philadelphia 


Co. v. Stimson, supra, 
34. Cross references: 

Power over creation and removal of 
obstructions see infra §§ 29-33. 
Power over harbors see infra § 46. 
Power to grant superior or exclusive 

rights of navigation see infra § 54. 
Power to make improvements see in- 
fra §§ 38-40. 


35. See supra § 19; and cases infra 
note 37. 

36. Woodruff v. North Bloomfield 
Gravel Min. Co., 18 Fed. 753, 9 


Sawy. 441; James Frazee Milling Co. 
v. State, 122 Misc. 545, 204 NYS 645; 
Peo. v. State Tax Commn., 116 Misc. 
774, 191 NYS 464. 


NAVIGABLE WATERS 
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what extent its 


not limited by 
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[§ 20] b. State Control.*+ 
mount authority of congress over commerce and the 
navigable waters of the United States,?® and to 
private property rights,°° a state has full power 
to legislate concerning the use of navigable waters 
which are within the territorial limits of the state, 
without regard to whether or not they connect with 
waters outside such limits.3? 
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Subject to the para- 


In other words the 


power of the state is plenary until the federal gov- 


[a] Only under its power of emi- 
nent domain and upon making -just 
compensation can a state interfere 
with its navigable streams except for 
the purpose of regulating, preserv- 
ing, and protecting the public ease- 
ment of navigation therein. Wood- 
ruff v. North Bloomfield Gravel Min. 
Co., 18 Fed. 753, 9 Sawy. 441; Peo. 
v. State Tax Commn., 116 Misc. 774, 
191 NYS 464 (fresh water streams). 

37. U. S.—Seattle v. Oregon, etce., 
RieCogo255.2U.. Sxrs6ediesSCte 2378 165 
L. ed. 503; Greenleaf-Johnson Lum- 
ber Co. v. Garrison, 237 U. S. 251, 35 
SCt 551, 59 L. ed. 939; The Abby 
Dodge. ve TUiSie 223 -U2 tS. S166) 32 
SCt 3810, 36 L. ed. 390; Gring v. 
Ives,222) U2 °S. 4365) 32 °SCtv167, 56 
L. ed. 235; North Shore Boom, etc., 
Co. v. Nicomen Boom Co., U. 
So 4063 629) SSCt.1355,. 53 Missed 2574s 
Morris, v..U;9S.,< 17450). Sin196; 19“SCt 
649, 43 L. ed. 946; Lake Shore, etc., 
Re CouvevOhio 1 65UU AS) 865i 14 Sct 
357, 41 L. ed. 747; U. S. v. Brazoria 
County Drain. Dist. No. 3, 2 F. (2d) 
861; Newark v. New Jersey Cent. R. 
Coy) 297) Medii7 7s Path 267" Us (Se Bers, 
45 SCt 328, 69 L. ed. 666]; Alabama 
Power Co. v. Gulf Power Co., 283 Fed. 
606; Chicago Transp. Co. v. Pennsyl- 
vania Co., 246 Fed. 190; Canada At- 
lantic Transit Co. v. Chicago, 210 
Fed. 7, 126 CCA 587; Jolly v. Terre 
Haute Drawbridge Co., 13 F. Cas. No. 
7,441, 6 McLean 237; U. S. v. Beef 
Slough Mfg., etce., Co. 24 FEF. Cas. 
No. 14,559, 8 Biss. 421. 

Ark.—Central: Clay Drain. Dist. v. 
Booser, 143 Ark. 18, 219 SW _ 336, 
9 ALR 1021; State v. Southern Sand, 
ete., Co., 113 Ark. 149, 167 SW 854; 
Hilger v. Chrisp, 98 Ark. 490, 4938, 
136 SW 660 [cit Cyc]. 

Cal.—Gray v. Reclamation Dist. 
No. 1500, 174 Cal. 622, 163 P 1024; 
Péo. v. Williams, 64 Cal. 498, 2 P 
393; Eldridge v. Cowell, 4 Cal. 80. 

Conn.—Enfield Toll Bridge Co. v. 
Hartford, etc., R. Co., 17 Conn, 40, 
42 AmD 716. 

Fla.—Brickell v. Trammel, 77 Fla. 
544, 82 S 221; Ex p. Powell, 70 Fla. 
363, 70 S 392; State v. Gerbing, 56 
Fla. 608, 47 S 353, 22 LRANS 337. 

Ill.—Du Pont vy. Miller,’ 310 Ill. 
140, 141 NE 423; Peo. v. Metropolitan 
West Side El. R. Co., 285 Ill, 246, 120 
NE 748; Chicago v. McGinn, 51 Il. 
266, 2 AmR 295; Illinois River Packet 
Co. v. Peoria Bridge Assoc., 38 Ill. 
467. 

Towa.—Shortell v. Des Moines Elec- 
trie Co., 186 Iowa 469, 172 NW 649. 

Me.—Parker vy. Cutler Milldam Co., 
20-Me. 353,'37 AmD 56. 

Mass.—Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 124, 24 
LRANS 79; Com. v. Breed, 4 Pick. 
460. 

Mich.—People v. Silberwood, 110 
Mich. 103, 67 NW 1087, 32 LRA 694; 
Lincoln ‘v. Davis, 538 Mich. 375, 19 
NW 1038, 51 AmR 116. 

Minn.—Heiberg v. Wild Rice Boom 
Co., 127 Minn. 8, 148 NW 517; Min- 
nesota Canal, etc.,.Co, v, Pratt, 101 
Minn. 197, 112 NW 395, 11 LRANS 
105. 
©o.; 89 N.. Ji‘. 171,98 A 319; State 
Bd. of Health v. Phillipsourg, 83 
N. J. Ha. 402, 91 A 901-[aff 85 °N. J. 

N. J.—Chew v. Pennsylvania R. 
Eq. 161, 96 A 62]; McCarter v. Hud- 
son County Water Co., 70 N. J. Eq. 
525, 61 A710. 

N. Y.—Peo. v. Hudson River Con- 
necting R. Corp., 228 N. Y. 203, 126 


NE 801 [certiorari den 254 U. S. 
631 mem, 41 SCt 7 mem, 65 L. ed. 447 
mem]; Peo. v. Steeplechase Park Co., 
218 N. Y. 459, 113 NE 521, AnnCas 
1918B 1099; Peo. v. Delaware, ete., 
Co., 213 N. Y. 494, 107 NE 506; Bed- 
low v. New York Floating Dry Dock 
Cos. Daze NGM YER 2637 L9e INE 8007 22 
LRA 629; Langdon v. New York, 93 
N. Y. 129; Smith v. Rochester, 92 
N. Y. 463, 44 AmR 393; Peo. v. New 
York, ete., Power Co., 219 App. Div. 
114, 219 NYS 497; West Shore R. 
Co. v. State, 216 App. Div. 603, 215 
NYS 684; Powell v. Rochester, 93 
Mise. 227, 157 NYS 109. 

N. C.—Pedrick.y. Raleigh, ete, R. 
Co., 143 N. C. 485, 55 SE 877,° 10 
LRANS 554; State v. White Oak 
bee Corps, 114° Ni <©i4661)) 6eSE 

Okl.—Keeter v. State, 19 Okl, Cr. 
35 196) P= 9.70. 

Or.—In re Hood River, 227 P 1065. 

R. I.—Rhode Island Motor Co. v. 
Providence, 55 A 696. 

Vt.—Boutwell v. Champlain Realty 
Co., 89 Vt. 80,94 A 108, AnnCas 
1918A 726. 

Wash.—Chlopeck Fish Co. vy. Seat- 
tle, 64 Wash. 315, 117 P- 232. 

Wis.—Wisconsin Tract., ete., Co. 
v. Green Bay, ete., Canal Co., 188 
Wis. 54, 205 NW 551; State v. Ban- 
croft, 148 Wis. 124, 1834 NW 330, 388 
LRANS 526. 

And see Commerce §§ 10-12. 

“When the revolution took place 
the people of each state became them- 
selves sovereign, and in that charac: 
ter held the absolute right to all 
the navigable waters and the soils 
under them that were previously 
thereto held by the English govern- 
ment in trust for the People, and 
generally speaking, therefore, it is 
true, as has often been said by the 
courts of this and other states, that 
the state has succeeded to all the 
rights of both crown and Parliament 
in the navigable waters and the soil 
under them. ...<And the state, 
through the medium of the legisla- 
ture, may exercise all the powers 
which, previous to the revolution, 
could have been exercised, either by 
the king alone, or by him in conjunc- 
tion with his Parliament, subject 
only to those restrictions which have 
been imposed by the Constitution of 
this state or of the United States.” 
Peo. ''v: Jessup; 160 N.Y. 249; 257, 
54 NE 682. To like effect Langdon 
v. New York, 93 N. Y. 129. 

[a] State as owner.—(1) The 
state has been termed the owner of 
all navigable waters within its ter- 
ritorial limits. Seattle v. Oregon, 
etc., ) Coy, 2 260 BU Si OOe AIM SEE 
237, 65 L. ed. 503: Mobile v. Hslava, 
9 Port. (Ala.) 577, 33 AmD 326 [aff 
L6AP ets” CUS.) 2345910". Seams 
Krantz vy. Noonan, 4 La. A. (Or- 
leans) 264; Baltimore v. Baltimore, 
etc., Steamboat Co., 104 Md. 485, 65 


A 358; In re County Ditch No. 34, 
142 Minn. 37, 170 NW 883 (inland 
lake); 


Stevens _v. Paterson, etc, R. 
Co., 84 N. J. L. 532, 3 AmSR 269; 
Monongahela Bridge Co. v. Kirk, 46 
Pa. 112, 84 AmD 527; Hecksher v. 
Shenandoah Citizens’ Water, etc., Co., 
2 LegChron (Pa.) 273; State v. West 
Tennessee Land Co., 127 Tenn. 575, 
158 SW 746, AnnCas1914B 1043; Motl 
v. Boyd, 116 Tex. 82, 286 SW 458. 
(2) Such ownership is in trust to 
support the public right of naviga- 
tion. Baltimore v. Baltimore, etc., 
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ernment sees fit to exercise its constitutional pre- 
Ordinarily, however, legislation by the 
federal government is exclusive of the authority of 
the state upon the same subject,*® and always so 
where there is conflict,#° but not necessarily so 
A state is not deprived of power to 
legislate with reference to navigable waters except 
by a direct federal statute dealing with the matter 
in question,*? and is not deprived of such power 
by an act of congress making appropriations for 
the improvement of the waterway,** or providing 
that the city situated upon or reached by the water- 


rogative.*® 


otherwise.*! 


Steamboat Co., 104, Md. 485, 65 A 
353; In re New York, 168 N. Y. 134, 
61 NE 158, 56 LRA 500; Motl v. 
Boyd, 116 Tex. 82, 286 SW 458; An- 
gelo v. Railroad Commn., (Wis.) 217 
NW 570. (3) The trust is. not for 
navigation .alone but includes all 
necessary and proper uses in the 
interest of the public. Home for 
Aged Women y. Com., 202 Mass, 422, 
89 NE 124, 24 LRANS_ 79. See 
Thompson v. Ft. Miller Pulp, etc., 
Co., 195 App. Div. 271, 186 NYS 817 
{mod 111 Mise. 477, 181 NYS. 714] 
(the water flowing over the bed of a 
stream is held by the state for the 
_ use of the people as a whole, equally). 
(4) Strictly speaking the state does 
not own the waters (Niagara County 
Irr., etc., Co. v; College Heights Land 
Go, 2s App. Div. i770. 98) NYS 14) 
(5) since navigable water is not the 
subject of ownership (Peo. v. New 
York, etc., Power Co., 219 App. Div. 
114, 116, 219 NYS 497; Waterford 
Electric Light, ete.,.Co. v. State, 208 
App. Div. 2738, 203. NYS 858 [mod 
117 Misc. 480, 191 NYS 657, and aff 
239 N. Y. 629 mem, 147 NE 225 
mem]; Niagara County Irr., etc., 
Co. v. College Heights Land Co., 111 
App. Div. . 770,98. NYS 4ye (6) 
“Rights and titles in the... waters 
of a navigable stream are controlled 
by the laws of the state in which the 
stream is.” Peo. v. New York, etc., 
Power Co., supra. (7) A grant by 
one state of lands within its limits to 
another state, reserving its right of 
sovereignty over the lands con- 
veyed, will not be construed to trans- 
fer title to a navigable body of water 
within the territory conveyed, un- 
less required by express language in 
the grant. Geneva v. Henson, 140 
App. Div. 49, 124 NYS 588 (so stat- 
ting in a case which involved title 
to land under water rather than 
title to the water itself). 

{b] Authority of federal govern- 
ment is only cumulative to preserve 
waters within a state from obstruc- 
tion and otherwise control is in the 
state. Pedrick vy. Raleigh, etc, R. 
Co, IAS NN. -C.| 4853465 . Sy 877, 10 
LRANS 554. 

[c] International comity. — The 
control and use of waters lying with- 
in the geographical boundaries of a 
state is not restrained by interna- 
tional comity, although they may be 
tributary to bodies of water which 
form a part of the boundary between 
the United States and Canada. Min- 
nesota Canal, etc., Co. v. Pratt, 101 
Minn. 197, 112 NW 395, 11 LRANS 
105. 

{d] Tributaries.—A state’s right 
of control over a navigable stream 
includes the power to regulate and 
control the navigable or nonnavi- 
gable tributaries. Gray.v. Reclama- 
tion Dist. No, 1500, 174 Cal. 622, 168 
P 1024. 

[e] Shallows —. ‘Generally be- 
tween the channel of a public stream 
and its shore there is non-navigable 
shallow water. The power of the 
State extends over ‘the shallows.” 
Peo. v. New York, etc., Power Co., 
219 App. Div. 114, 115, 219 NYS 497. 

{f] Report of commission.—St. 
(1911) [Ex. Sess.] p 117, declaring 
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that. navigation and reclamation 
problems should be solved according 
to the plan of the California débris 
commission, made the report of the 
California débris commission to this 
extent a part of the laws of the 
state. Gray v. Reclamation Dist. No. 
1500, 174 Cal. 622, 163 P 1024. 

[g] Massachusetts statute au- 
thorizing changes in the Charles 
River for the improvement of navi- 
gation and for other public purposes 
including the establishment of a park 
on tidelands is a valid exercise of 
the power of the ‘state to control 
navigable waters and the land under 
them for the public good. Home for 
Aged Women y. Com., 202 Mass, 422, 
89 NE 124, 24 LRANS 79. 

{[h] In Pennsylvania by statute 
the water supply commission has 
jurisdiction over: First, public rivers; 
second, private rivers, navigable in 
fact, although not declared public 
highways by statute, and third, pri- 
vate streams. which have been de- 
clared public highways. In re Water 
Supply Commn., 22 Pa. Dist. 96; In 
re Cassleman River, 40 Pa. Co. 457. 

[i] In Porto Rico (1) the local 
legislature, and in some instances 
the executive council, has the police 
powers of a sovereign state over 
navigable waters, subject to national 
laws. Valdes vy. Grahame, 8 Porto 
Rico Fed. 417. (2) -The control of 
harbor shores is in the insular gov- 
ernment but the control of the navi- 
gable harbor areas is in the United 
States. Peo. v. New York, ete., SS. 
Co., 1 Porto Rico Fed. 248. 

Effect of conveyance of land un- 
der water by state or municipal au- 
thority see infra §§ 233-2389. 

38. Willamette Iron Bridge Co, v. 
Hatch, (1253 ee Sd, boyimots Stdagast 
L. ed. 629; Gilman -v. Philadelphia, 
ay Wall, (U...S.)) 713) 181 h: ped.2 963 
Willson v. Black Bird Creek Marsh 
Co. 2, Pet... (Ua S.). 245,. Toloeds 412: 
Appleby v. New York, 235 N. Y. 351, 
139 NE 474 [rev on other grounds 
271 U. Sv 364, 46 SCt 569. 70 L. ed. 
992]; Peo. vy. Hudson River Con- 
necting R. Corp., 228) N.-¥Y.1208,) 227, 
126 NE 801 [certiorari den 254 U. S. 
631 mem, 41 SCt 7 mem, 65 L. ed. 
447 mem]; Grays Harbor Boom Co. 
v. Lownsdale, 54 Wash. 83, 102° P 
1041, 104 P 267. 

“The plenary power of Congress 
under the Constitution lies dormant 
until Congress sees fit to exercise it 
and in this twilight zone of suspended 
power the sovereign power of the 
state is supreme and rights vested 
during that period under state au- 
thority are not subsequently lost 
when Congress exercises its plenary 
power.” Peo. v. Hudson River Con- 
necting R. Corp., supra. 

[a] Illustration.—The authority of 
the state of New York in its govern- 
mental capacity over the waters of 
the Hudson River within its limits 
is plenary, subject only to such ac- 
tion as congress may take. Appleby 
v. New York, 2385 N. Y. 351, 1389 NE 
474 [rev on other grounds Die eS 
364, 46 SCt 569, 70 L..ed. 992]. 

39. The Margaret J. Sanford, 203 
Fed. 331 [mod on other grounds 213 
Hed. | 975° 1380) COCA. V2 Silay 
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way is a port of entry,** or establishing harbor lines 
where the state regulations do not conflict with 
those of the federal government.** 
the ordinance of 1787 for the government of the 
Northwest Territory, and similar provisions in the 
statutes admitting various states into the Union, 
that certain navigable rivers should be and remain 
highways, forever free, without any tax, impost, or 
duty thereon, have been generally held not to take 
away the power which the state could otherwise ex- 
ercise over such waters,*® since such provisions do 
not refer to physical obstructions but political regu- 


Provisions of 


MecGlinchy, 5 Alaska 4. 

40. Chicago Sanitary Dist. v. U. 
S., 266 U. S. 405, 45 SCt 176, 69 L. 
ed. 352;. Escanaba, etc., Transp. Co. 
v, Chicago, 107 U.' S. 678, 2 SCt 185, 
27 L. ed, 442; Newark v. New Jer- 


sey Cent. R. Co., 297 Fed. 77 [aff 
oh Rho S. 377, 45 SCt 328, 69 L. ed: 
666]. 

41. The Margaret J. Sanford, 203 


Fed. 331 [mod on other grounds 213 
Fed. 975, 130 CCA 381]. 

[a] Federal statute prohibiting 
anchoring in navigable channels does 
not supersede state regulations not 
in conflict therewith establishing an- 
chorage grounds. The Margaret .J. 
Sanford, 203 Fed. 331 [mod on other 
grounds 213 Fed. 975, 130 CCA 381]; 
Peo, v. California Fish Co., 166 Cal. 
576, 188 P 79; Peo. v. Williams, 64 
Cal, 498, :2)\P 393. 

42. U.S. v. Bellingham Bay Boom 
Co. 176) UW. S211, 20 SC +343) 44ern 
ed. 437; Willamette Iron Bridge Co. 
V.SHatehy 145.00. iSe 1238 SCt tsi 3st 
L. ed. 629. 

43. U.S. v. Bellingham Bay Boom 
Co., 176; i. S211, 20e0SCtras43ie4d he 
ed. 437; Willamette Iron Bridge Co. 
v., Hatehy 125 U. S.. 1, 8)SCt 811, 32 
L. ed. 629. 

44. Willamette Iron Bridge Co. v. 
Hatch, supra; Milnor vy. New Jersey 
Ri, petey,-.Ce.;, Boy Walloi(U) Si 5 TLS 
L. ed. 799; Gilman y. Philadelphia, 3 
Walk. ¢U. S.). p18). 188L ned. 9 61 

45. Peo. v. California Fish Co., 166 
Cal. 576, 1388 P 79; Peo. v. Williams, 
64 Cal. 498, 2 P 393; State v. Cleve- 
land-Pittsburg R.. Co., 21 Oh. Cir. 
Gt. NS. adn 38) Ohe. Ciry Ctx 63 hha 
94 Oh. St. 61, 118 NE 677, LRA1917A 
1007]; Milwaukee v. Gimbel, 130 Wis. 
31,110 NW. 

[a] Within the line the state re- 
tains power to regulate the waters 
and tidelands in the interest of navi- 
gation. Peo. v. California Fish Co., 
166 Cal. 576, 188° P 79; Peo. v. Wil- 
liams, 64 Cal. 498, 2 P 393. 

Power of state to establish harbor 
lines see infra § 46. 

46. U. S.—Economy Light, ete., 
Cow Vet UniwSar 25.6u.Eee cS. abi oli ee Gib 
409, 65 L. ed. 847; St. Anthony Falls 
Water-Power Co. vy. Water Comrs., 
168; UW.) S. 349, 18 SCt: 15%1 42 ais edt 
497; Willamette Iron Bridge Co. v. 
Hatch, 125 U.S. 1;.8 SCt, 811, 341 L. 
ed. 629; Sands v. Manistee River 
Impr. Co., 123 U. S.-288, 8 SCt 113, 31 
L. ed. 149; Huse v. Glover, 119. U. 
8) 548557, SCt 8130580), Lievsed 448% 
Cardwell_v. American River Bridge 
Co... 113) Wen iS. 205) b+ SCt 14935 DRisTy 
ed, 959 [aff 19 Fed. 562, 9 Sawy. 662]; 
Withers v. Buckley, 20 How. 84, 15 
L. ed. 816. See also Jolly v. Terre 
Haute Drawbridge Co., 13 F. Cas. No. 
7,441, 6 McLean 237 (discussing ef- 
fect of ordinance); Spooner v. Mc- 
Connell, 22 F. Cas. No, 13,245, 1 Me- 
Lean 337 (material impairment of 
navigability prohibited). 

Tll.—Du. Pont. v. Miller, 310, I). 
140, 141 NE 423; Peo. v. Metropoli- 
tan West Side El. R. Co., 285 T11. 
246, 120 NE 748; Illinois River Packet 
yor v. Peoria Bridge Assoc., 38 [ll. 

Iowa.—Ingraham v. Chicago, ete., 


U.. S.. v.j R..Co., 34 Iowa, 249. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lations.** 


should be exempt from 


close any navigable water of the 


Mich.—Sewers v. Hacklander, 219 
Mich. 143, 188 NW 547; La Plaisance 


Bay Harbor Co. v. Monroe, Walk. 
P55. 
Miss.—Homochitto River Comrs. 


v. Withers, 29 Miss. 21, 64 AmD 126. 
Oh.—Muskingum County v. Board 
of Public Works, 39 Oh. St. 628; 
Hutchinson vy. Thompson, 9 Oh. 52. 
Wis.—Wisconsin River Impr. Co. 
v. Manson, 43 Wis. 255, 28 AmR 542. 
[a] -Ordinance explained.—In ex- 
planation of the limited effect of the 
ordinance since the adoption of the 
constitution it has been said: “The 
articles of confederation between the 
thirteen original states, were en- 
tered into July 9th, 1778, and were 
afterwards superseded by the con- 
stitution of the United States, in 
March, 1789. The ordinance was 
passed July 13, 1787,—-one year and 
eight months before the constitution 
took effect, and two months before it 
came from the hands of the conven- 
tion that formed it. The ordinance 
must, consequently, have been drawn 
with a view to the then existing gov- 
ernment under the articles of con- 
federation. If the constitution had 
been in operation at that time, it can 
hardly be supposed that the ordi- 
nance would have been what it is; 
for a new, and, in most respects, en- 
tirely different state of things exists 
under the constitution, from what ex- 
isted under the articles of confedera- 


tion.” La Plaisance Bay Harbor Co. 
v. Monroe, Walk. (Mich.) 155, 163. 
[b] Streams to which statute or 


ordinance applicable.—Provisions in 
an act of congress admitting a state 
into the Union that the navigable 
rivers shall be open highways and 
free was not intended to apply | to 
streams only capable of an imperfect 
navigation in times of floods and 
very high water. Boykin v. Shaffer, 
13 La. Ann, 129. 

[c] The state is trustee, (1) under 
this ordinance and the state con- 
stitution, of the navigable waters 
within its boundaries, not merely 
for the people of the state but for 
the United States. Wisconsin Tract., 
ete., Co. v. Green Bay, etc., Canal 
Co., 188 Wis. 54, 205 NW 551; In re 
Crawford County Levee, etc., Canal 
No. 1, 182 Wis. 404, 196 NW 874. 
(2) The state cannot by any act ex- 
tinguish such trust. In re Crawford 
County Levee, etc., Dist. No. 1, supra. 

47. Pacific Gas Impr. Co. v. El- 
lert, 64 Fed. 421 [foll Willamette 
Iron Bridge Co. v. Hatch, 125 U. S. 
LES) SCte sii 3) ited: 6297; In-re 
Southern Wisconsin Power Co., 140 
Wis. 245, 122 NW 801. 

48. Canada Atlantic Transit Co. v. 
Chicago! 210°4Ped.. 77° 9; 126" CCA 
587: Chicago v. McGinn, 51 Ill. 266, 
273, 2 AmR 295. And see cases in- 


fra this note. 

“Tt is well. recognized... that 
general regulations of navigation 
ndopted by Congress cannot reason- 
ably be made to answer various local 
requirements in ports and_ rivers 
within the states, and that the sev- 
eral states retain and ‘have full 
power. to regulate within their limits 
matters of internal policy,’ which 
includes regulation of navigation in 
a waterway like the Chicago river, 
crowded with shipping and spanned 
by numerous bridges, in the midst 


Furthermore it is recognized. that the 
states have powers of control and regulation over 
navigable waters which can be exercised as a matter 
of local or state policy without interfering with 
the paramount right of navigation and which are or 
federal 
While a state has no power to divert the use of 
a navigable water to other purposes,*® to impair 
the rights of the federal government in its control 
of its waters in the interest of navigation,°° or to 
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gress.°8 


interference.*8 


United States,>* 


of a great commercial metropolis.” 
Canada Atlantic Transit Co. v. Chi- 
cago, supra. 

“Neither under the power granted 
by the States to congress to regulate 
commerce with foreign nations and 
among the several States and with 
the Indian tribes, nor under any 
other provision .of the constitution, 
or of any act of congress, has this 
power of the States over the navi- 
gable rivers exclusively within them, 
to render them useful for their do- 
mestic purposes, been surrendered 
or designed to be surrendered.” Chi- 
cago.v. McGinn, supra. 

[a] Part of police power.—The 
right of a state to regulate natural 
waterways and rivers “is a recog- 
nized and comprehensive branch of 
state sovereignty, usually classed as 
a part of the police power.” Henry 
v. Roberts, 50 Fed. 902, 904. To like 
effect Gray v. Reclamation Dist. No. 
1500, 174 Cal. 622, 163 PB 1024. 

[b] Usages relating to lands bor- 
dering on tidewater and below high- 
water mark have been left by the 
federal constitution and laws to the 
supervision and regulation of the 
state subject to the paramount right 


of navigation. The M. L. C. No. 10, 
10°. BY 2d). %699. 
{c] Small streams.—‘‘While ... 


it may not be easy for a court to 
define the size and character of a 
stream which would place it within 
the category of ‘navigable waters of 
the United States,’” it is not the 
policy of congress to assume con- 
trol of small streams not used habit- 
ually as arteries of interstate com- 
merce to the exclusion of state con- 
trol in the reclamation of swamp and 
overflowed lands. Leovy v. U. S., 
LETT Sh 620, 632; 20 SEt% 1978644 
L. ed. 914, : 

{d] River and Harbor Appropria- 
tion Act (1899) §§ 9, 10 and Act Aug. 
11, 1888 § 2, were intended merely to 
prevent obstructions and nuisances in 
navigable waters interfering with in- 
terstate commerce and not to assume 
control of bottom lands extending 
back from low-water mark to the ex- 
clusion of state jurisdiction. Watts 
v. Evansville, ete., R. Co., (Ind. A.) 
123 NE 709. 

[e] Oysters and sponges.—(1) The 
planting and gathering of oysters 
in the navigable waters of a state is 
within the exclusive authority of the 
state subject to the power of con- 
gress to regulate navigation. Me- 
Cready v. Virginia, 94 U. S. 391, 24 
L. ed. 248. (2) The gathering of 
sponges within the boundaries of a 
state is likewise exclusively under 
the control of the state. The Abby 
Dodge v. U. S., 223 U. S. 166, 32 SCt 
310, 36 L. ed. 390. 

{f] Pollution.—Although a state 
does not own the bed of a river, 
the title being in the riparian owners, 
it has full power to prevent the pol- 
lution of the water by sewage dis- 
charged from municipal corporations. 
State Bd. of Health v. Phillipsburg, 
83 N. J. Eq. 402, 91 A‘ 901° [aff (85 
NOS Ha 16%, 96 A°62]. 

49. Black v. State, (Tex. Civ. A.) 
253 SW _ 576. 

[a] Grant of right to put down an 
oil well in a navigable stream, pol- 
luting the waters so as to make them 
unfit for ordinary uses is beyond the 


[45 C.J.) 428. 


it may close small and unimportant waters, although 
navigable to’ some extent,°? especially where the 
stream has been declared nonnavigable by con- 
In border streams a state has no authority 
to interfere with the opposite shores or common 
rights of navigation.®*4 
Municipal corporations. 
corporation has no power to supervise, control, 
regulate, or protect the uses of water for naviga- 
_tion, those being matters for appropriate action by 
the state or federal authorities,®°> but such power 


Ordinarily a municipal 


power of the state. Black v. State, 
(Tex. Civ. A.) 253 SW 576. 

50. White, Gratwick & Mitchell, 
Inc. v. Empire Engineering Co., Inc., 
125 Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834; 206 NYS 973 (aft 
240 N. Y. 648 mem, 148 NE 743)]. 

51. Leovy v. U. S., 92 Fed. 344, 
34 CCA 392 [rev on facts 177 U. S. 
621, 20 SCt 697, 44 L. ed. 914]; State 


ee nel A 124 Tenn. 5538, 137 SW 
52. Leovy v. U. S177 U. S. 621, 
20 SCt 797, 44 L. ed. 914; Central 


| Clay Drain. Dist. v. Booser, 143 Ark. 


18, 219 SW 336, 9 ALR 1021. And 
see Gray v. Reclamation Dist. No. 
1500, 174 Cal. 622, 163 P 1024 (a 
state’s right of control over its navi- 
gable waters embraces power to de- 
stroy the navigability of certain 
waters for the benefit of: others). 

[a] “The question depends upon 
the importance of the navigation as 
compared with the interests which 
would be promoted by sacrificing it,’ 
and where it appears that a large 
area of agricultural lands will be re- 
claimed by converting a river into 
a drainage canal, that the health of 
the community will be benefited, ané 
that the stream has not been used 
for navigation except for the floating 
of logs, the state may close it to 
navigation and restrain such use, 
even though there is no other way 
of transporting the logs. Central 
Clay Drain. Dist. v. Booser, 143 Ark. 
18, 24, 219 SW 336, 9 ALR 1021, 

53. Central Clay Drain. Dist. v. 
Booser, supra. 

54. Rutz v. St. Louis, 7 Fed. 438, 
2 McCrary 344. 

{a]_ Concurrent jurisdiction. — (1) 
The federal statutes providing that 
the states of Wisconsin and Minne- 
sota shall have concurrent jurisdic- 
tion over certain streams forming 
a boundary between such states con- 
ferred only a concurrent jurisdiction 
as to matters essential to the free 
navigation of such rivers, and did not 
require either state to share with the 
other the control of its own terri- 
tory under the water or the pursuits 
of its citizens within such territory 
not interfering with navigation. 
Roberts v. Fullerton, 117 Wis. 222, 
93 NW 1111, 65 LRA 953; J. S. 
Keator Lumber Co. v. St. Croix 
Boom Corp., 72 Wis. 62, 38 NW 529, 
7 AmSR 837. (2) The term “con- 
current jurisdiction” refers to that 
authority commonly exercised con- 
currently upon water divided by the 
boundary line between two countries. 
Roberts y. Fullerton, supra. (3) 
Hither state may, in aid of naviga- 
tion, assume or authorize the as- 
sumption of reasonable occupancy, 
possession, or control of portions of 
such navigable waters, provided the 
same is reasonably consistent with 
similar occupancy, possession, and 
control which may be assumed or 
authorized by such other state. J. S. 
Keator Lumber Co. v. St. Croix Boom 
Corp., supra. (4) Kentucky and In- 
diana have concurrent jurisdiction 
over the Ohio River,’ which means 
that each state may make and exe- 
cute its own laws without consider- 
ing whether the other state has, the 
same laws. Nicoulin v, O’Brien, 172 
Ky. 4738, 189 SW 724. : 

55. Antioch v. Williams Irr. Dist., 
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is sometimes conferred upon a municipality®® and 
in that case its reasonable ordinances regulating 
navigation upon waters within the municipal limits 
have the validity of state action.>” 
Retention or alienation of control.°* 
the waters of a navigable stream are maintained 
as navigable they remain. public waters of the 
state;°? and as long as they remain public waters 
of the state, the state is bound to retain control over 
Henee, 
which turns over the entire control of a navigable 
river to a private corporation is invalid.*! 
It is said that, sub- 
ject to the paramount control of congress,®? the 
legislature may, as the representative of the peo- 
an exclusive privilege in tidewaters.®* 


them in the public interest.°° 


Grant of exclusive privilege. 


ple, confer 


188 Cal: 451, -205 .P 688; State» v. 
Charleston, 91 W. Va. 318, 112 SE 
577. And see New York Dock Co. v. 
Flinn-O’Rourke Co., 198 App. Div. 
376, 190 NYS 588 (a city cannot 
limit or extinguish private property 
rights in navigable waters). 

[a] Thus in an action by a city 
to restrain a diversion of the waters 
of a stream, an allegation that such 
diversion impaired the navigability 
of the stream was immaterial. An- 
tioch v. Williams Irr. Dist., 188 Cal. 
451, 205 P 688, 

[b] A grant of lots to a city does 
not divest the state of its sovereign 
rights over the navigable highways 
on which the lots are bounded. Peo. 
v. Williams, 64 Cal, 498, 2 P 393. 

56. See cases infra note 57. 

57. Canada Atlantic Transit Co. v. 
Chicago, 210 Fed. 7, 126 CCA 587. 

{a] An ordinance of the city of 
Chicago requiring all vessels when 
passing any bridge in the Chicago 
River to move at a speed of not 
less than two miles an hour, and all 
vessels of twelve hundred ton gross 
burden or more when moving through 
or between bridges in certain parts 
of the river to have the assistance of 
tugs, is within the powers of the mu- 
nicipality in the absence of legisla- 
tion by congress on the_ subject. 
Canada Atlantic Transit Co. v. Chi- 


cago, 210 Fed. 7, 126: CCA~587%,  -To 
same effect Chicago v. McGinn, 51 
Ill. 266, 2 AmR 295. 

[b] Dlinois has not delegated to 


Chicago all its power over navigable 
waters within the borders of that 
city, and in particular did not dele- 
gate to that city the power to, re- 
lease a public easement for naviga- 
tion in waterways. Du Pont v. Mil- 
ler, 310 Ill. 140, 141 NE 423. 

[c] In Louisiana the city of New 
Orleans has power under its char- 
ter and the general laws to man- 
age and administer the river banks 
within the municipal limits with re- 
spect to navigation and the facilities 
therefor. Sweeney vy. Shakspeare, 42 
La. Ann. 614, 7 S 729, 21 AmSR 400; 
Watson v. Turnbull, 34 La, Ann. 856. 

[d] In New York, the city of New 
York and other nearby municipali- 
ties have, under ancient colonial char- 
ters, a very broad authority over the 
navigable waters on which they bor- 


der. Peo. v. Jessup, 160 N. Y. 249, 
54 NE 682, 
[e] Town of Southampton has, un- 


der the Andros and Dongan Charters, 
title sovereignty and general gov- 
ernmental powers over the waters 
and lands thereunder at and opposite 
Podunk Point in Great South Bay. 
io v. Jessup, 160 N. Y. 249, 54 NH 
682. 

58. Transfer of: 
Gontrol,:.in grant of 

water see infra § 237. 
Power to improve navigation see in- 

fra § 40. 

59. Long Sault Dev. Co. vy, Ken- 
nedy, 212 N. Y. 1, 105 NE 849, Ann 


land under 
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[§ 21] 2. Canada. ‘ 
nadian provinces, the power to control navigable 
waters belongs to the Canadian parliament.** 


[§§ 20-23 


Since the union of the Ca- 


[§ 22] 3. England. In England the right to leg- 


As long as 


a statute 


a. In General. 


Cas1915D 56. 


60. Long Sault Dev. Co. v. Ken- 
nedy, supra; Fulton Light, etc.,’ Co. 
v. State, 62 Misc. 189, 116 NYS 1000 
fafi, .138..App. Div. 931. mem, 123 
NYS 1117 mem (aff 200 N. ¥Y. 400, 
94 NE 199, 37 LRANS 307)]. See 
Peo. v. New York, etc., Power Co., 
219 App. Div. 114, 219 NYS 497 
(discussing the point); Waterford 


Electric Light, etc., Co. v. State, 208 
App. Div. 273, 285, 203 NYS 858 [aff 
239 N. Y. 629 mem, 147 NE 225 mem] 
(‘It is self-evident, however, that 
the right of the Legislature of the 
State to release its governmental 
powers over navigable waters has 
certain limitations’’). 

61. Long Sault Dev. Co. v. Ken- 
nedy, 212 N. Y. 1, 105 NE 849, Ann 
Casi915D 56. 

62. See supra § 19. 

63. Peo. v. New York, etc., Ferry 
Co., 68 N. Y. 71 [mod 7 Hun 105 (aff 
49 HowPr 511)]; Consumers’ Coal, 
ete., Co. v. New York, 181 App. Div. 
388, 169 NYS 92; James Frazee Mill- 
ing -Co, v. State, 122 Misc. 545, 204 
NYS 645. 

Exclusive right of navigation see 


infra § 53. 
64. Reg. v. Fisher, 2 Can. Exch. 
365. 


Power to authorize obstructions 
see infra § 35. 


65. River Lee Nav. Conservators 
v. Button, 6 App. Cas. 685; River 
Thames Conservators _ v. Smeed, 


[1897] 2 Q. B. 384; River Thames 
Conservators v. Port’ Sanitary Au- 
thority, [1894] 1 Q. B. 647; Dormont 
Va. ourness R,c€o,, LL Q: 7B: De496. 

66. River Thames Conservators v. 
Smeed, [1897] 2 Q. B. 334. 

“In England, Parliament had com- 
plete and absolute control over all 
the navigable waters within the king- 
dom. It could regulate navigation 
upon them, could authorize exclusive 
rights and privileges of navigation 
and fishing, could authorize weirs, 
causeways and dams for private use 
to be constructed in them, and could 
nterrupt and absolutely destroy navi- 


gation in them.” Langdon v. New 
York, 93 N. Y. 129, 155. 
[a] Title of crown.—(1) ‘The 


king also had title, as sovereign and 
in no sense as proprietor, to the 
navigable waters themselves within 
rivers and arms of the sea where the 
tide ebbed and flowed, but he held 
them in trust for his people and he 
could not dispose of them by grant 
or otherwise. They were incapable 
of private ownership, for they were 
the jus publicum held by the king 
in a representative capacity.’ Lewis 
Blue Point Oyster Cultivation Co. v. 
Briggs,..198..N.. Y... 287, .291; .91. NE 
846, 34 LRANS 1084, 19 AnnCas 694. 
(2) The crown is not, of common 
right, entitled to the waters of an 
inland nontidal lake. O’Neill»v. 
Johnston, [1908] 1 Ir. Ne {aff [1909] 
Ae dr.287. (aff [1 911) As .C.552% [1912] 
ier: 64 dele 


islate as to navigable waters is vested in parliament, 
which, in the exercise of this right, has in many 
cases transferred its power of control over particu- 
lar waters to a board of conservators created by 
special act,°> whose powers are limited to the preser- 
vation and improvement of navigation.°¢ 

[§ 23] B. Obstructions®’—1. Federal Control— 
In the exercise of its powers over 
navigable waters®® congress has authority to pro- 
hibit the creation of any obstruction 
waters®® and also to determine what shall constitute 


in such 


67. As regulation of commerce see 
Commerce § 84. 

Obstructions to navigation gener- 
ally see infra §§ 56-130. 

68. See supra § 19. 

69. U. SS. v. Chandler-Dunbar 
Water Power Co., 229 U. S. 53, 33 
SCtm66i5-. 5 (is, Cd sel OG os peo wmNs 
Bellingham Bay Boom Co., 176 U. 
By 2d, 20 SCt 343, -ta envied: y 4aq6 
U. S. v.. Rio Grande Dam, etc., Co., 
. S. 690,,19 SCt. 770;-43 L. ed. 
U. S. v. Wishkah Boom Co., 
2, 68 CCA 592 [app dism 
202.U. S. 618, 26 SCt, 765, 50 L. ed. 


VET L eeu AS Veet, “Go. edn say Zier 
CCA 294. 
[a] Sources of power.—The vari- 


ous acts of congress dealing with ob- 
structions to navigation are within 
its powers as regulations of inter- 
state commerce or the exercise of its 
admiralty and maritime jurisdiction. 
oe v. Banister Realty Co., 155 Fed. 

[b] Existence of artificial ob-. 
structions which hinder or prevent 
navigation does not deprive congress 
of authority to prohibit additional 
obstructions if in fact the stream 
would be navigable in its natural 
condition. Hconomy Light, ete., Co. 
Ve Us Sie (266... So 3118.41 SCC sO gy, 
65 L. ed. 847. 

[c] Statutes consistent.—The act 
of congress of Sept. 19, 1890, pro- 
hibiting maintenance of obstructions 
to navigation is not inconsistent with 
Act Congr. March 38, 1899 c 425, pro- 
hibiting the erection of such struc- 
tures. U. S, v. Wishkah Boom Co., 
136 Fed. 42, 68 CCA 592 [app dism 
art Ss. IRE 26 SCt 765, 50 L. ea. 

[d] Statutes construed.—(1) The 
provision of the act of Sept. 19, 
1890, prohibiting the creation of an 
obstruction ‘not affirmatively au- 
thorized by law’’ does not make un- 
lawful a structure previously au- 
thorized by state law, but the struc- 
ture here involved did not comply 
with the state law. U.S. v. Belling- 
ham Bay Boom Co., 176 U. S. 211, 
20 SCt 343, 44 L, ed. 487. (2) In Act 
March 3, 1899 c¢ 425 prohibiting in 
§ 9 thereof the construction of spe- 
cific structures in navigable waters 
unless the consent of congress shall 
have been obtained and until the 
plans for the same shall have been 
approved by the chief of engineers 
and the secretary of war, and in § 10 
thereof prohibiting the creation of 
any obstruction, not affirmatively au- 
thorized by congress, to the navi- 
gable capacity of such waters, the 
latter section not only includes the 
kind of structures specifically men- 
tioned in § 9 but all others that may 
be an obstruction to the navigable 
capacity of waters without refer- 
ence to whether the obstruction is 
but slight and only temporary. Hub- 
bard v. Fort, 188 Fed. 987. (3) Act 
Sept...:19,,°1890,..¢ 907 7, 10, and 
Act March 3; 1899 ¢ 425 § 9, relating 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 23-24] 


an obstruction to navigation’? and to require the 
removal of obstructions,’! although they have been 
constructed under authority from a state,7* and 
notwithstanding prior inaction or acquiescence on 
the part of the federal government*™® or even the 
former express authorization of congress to erect 
Likewise, on the other 
hand, congress bas power, in the interest of com- 
merce, to authorize the obstruction, and even the 
closing, of the navigation of navigable waters of 


the structure in question.”4 


the United States.75 


Exercise of authority by secretary of war. 
thority to determine what shall constitute an ob- 
struction may be delegated to the head of a govern- 
mental department such as the secretary of war.7® 
But under the Federal River and Harbor Act, pro- 
hibiting any obstruction to the navigable capacity 


to the obstruction of 

waters and providing for 
struction of wharves, 

bridges, ete., are not 
waters wholly within a state, but 
apply to interstate waters as well. 
Hubbard v. Fort, supra. 

70. Greenleaf-Johnson Lumber Co. 
Ven Garrisons 23t/ou— SS. (250i 35248Ct 
551, 59 L. ed. 939; U. S. v. Chandler- 
Dunbar Water Power Co., 229 U. S. 
53, 33 SCt 667, 57 L. ed. 1063; Phila- 
delphia Co. v. Stimson, 223 U. S. 605, 
32 SCt 340, 56 L, ed. 570; Mononga- 
hela Bridge’ Co. v.- U..S.,°'216 U.S. 
177, 30 SCt 356, 54 L. ed. 435; Miller 
v. New York City, 109 U.S. 385, 3 
SCt 228, 27 L. ed. 971; Pennsylvania 


navigable 
the con- 
dams, weirs, 
limited to 


v. Wheeling, etc., Bridge Co., 13 How... 


(U. S.) 518, 14 L. ed. 249; Loud v. 
U. S., 286° Fed: 56;' U. S. v. Union 
Bridge Co., 143 Fed. 377 [aff 204 


U. S. 364, 27 SCt 367, 51.-L. ed. 523]); 
U. S. v. North Bloomfield Gravel- 
Min. Co., 81 Fed. 243 [aff 88 Fed. 
664, 32 CCA 84]. 

“So unfettered is this control of 
Congress over the navigable streams 
of the country that its judgment as 
to whether a construction in or over 
such a river is or is not an obstacle 
and a hindrance to navigation, is 
conclusive. Such judgment and de- 
termination is the exercise of legis- 
lative power in respect of a subject 
wholly within its control.” Un Ss 
v. Chandler-Dunbar Water Power Co., 
229 Us “S32 58,464, 33° -SCt’ 667, 57 LD: 
ed. 1063 [quot Greenleaf-Johnson 
Lumber Co. v. Garrison, 237 U. S. 
262,°268,°35 SCt. 561, 59 DL. 

71. Philadelphia Co. v. 
223 U,-S. 605; 32 SCt. 340, 
570; Hannibal Bridge Co. 
2a Os Se N94 oL  SCt: 603, 4 
699 (bridges); Monongahela Bridge 
Cot Ve ULES CES 1TH, MSO SCE 
356, 54 L. ed. 435; Gilman v. Phila- 
delphia,-3 Wall. (U. S.) 7138, 18 L. 
ed. 96; Alaska Pacific Fisheries v. 
DeeSi 240 Medv 274.7 163 | CCA! 200 
Patt 248 U2 (Si. 78,39 7SCt "40, 63 
ipedatss] tol S.4ver Union” bridge 
Co., 143 Fed. 377 [aff 204 U. S. 364, 
OTe SCt 367," bist “ed. (5287 2" Little 
Falls Fibre Co. v. Henry Ford & 
Son, Inc., 127 Misc. 834, 217 NYS 534. 


fa] Federal control over navi- 
gable waters ‘necessarily includes 
the power to keep them open and 


free from any obstruction to their 
navigation, interposed by the States 
or otherwise; to remove such _ ob- 
structions when they exist; and to 
provide, by such sanctions as they 
may deem proper, against the occur- 
rence of the evil and for the pun- 
ishment of the offenders. For these 
purposes, Congress possesses all the 
powers which existed in the States 
before the adoption of the national 
Constitution.” Gilman vy. Philadel- 
phia,+3 Wall. .(U.,S.) 713, 725, 18° Ta: 
ed. 96 (per Swayne, J 
[b] Canal constructed over pri- 
vate ground to shorten a navigable 
river route and which has neyer been 
dedicated to the public is not navi- 


NAVIGABLE WATERS 
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of waters unless affirmatively authorized by con- 
gress, and requiring the authorization of the sec- 
retary of war on plans recommended by the chief 
of engineers, the secretary does not have power 
to grant original authorization to create an obstruc- 
tion of navigable waters.78 His authorization there- 
fore is a mere license to do the work and not a 
grant of power to do it,? and his license is only a 
finding and declaration that the structure will not 
be detrimental to navigation,®° and standing alone 


it does not supersede the control of a state over 


Au- 


gable water subject to the jurisdic- 
tion of the United States and may be 
closed by the owner at will. U.S. 
v. Jamaica, ete., Turnp. Co., 204 Fed. 
TH 94 2L23uUCCA CH 28% 

72. Chicago Sanitary Dist. v. U. 
S.,° 266) UsoS.: 406, 45 -SCt 176, 969) 1a. 
ed, 352; Philadelphia Co. vy. Stimson, 
223) Ui 5S 6055-828 SCtu340er56oL2 ied. 
570; Escanaba, ete., Transp. Co. v. 
Chicago, 107 U. S. 678, 683, 2 SCt 
185, 27 L. ed. 442; U. S; v. Moline, 
82 Fed. 592. 

[a] Power of a state to provide 
for the welfare or necessities of its 
inhabitants must yield to the power 
of the United States to remove ob- 
structions to interstate and foreign 
commerce in navigable waters. Chi- 
cago Sanitary Dist. v. U. S., 266 U. 
S. 405, 45 SCt 176, 69 L. ed. 352. 

[b] No grant of soil by the state 
or authority conferred by it can limit 
the power of congress over navi- 
gable waters and the removal of ob- 
structions to navigation. Philadel- 
phia Co. v. Stimson, 223 U. S. 605, 
32 SCt 340, 56 L. ed. 570. 

73. Willamette Iron Bridge Co. v. 
Hatch, 125 U. S. 1, 12, 8 SCt 811, 81 
L. ed. 629; Newark v. New Jersey 
Cent. OR: “Co., “2874 Medi. 196 [aff (297 
Fed. 77 (aff 267 U.°S. 377, 45°SCt 
328, 69 L. ed. 666)]; U. S. v. Union 
Bridge Co., 143 Fed. 377 [aff 204 U. 
S:-364, 27 SCt 367%, ol cL ed. 5231. 

“Congress... is not concluded 
by anything that the States, or that 
individuals by its authority or 
acquiescence, have done, from assum- 
ing entire control of the matter, and 
abating any erections that may have 
been made, and preventing any others 
from, being made, except in con- 
formity with such regulations as it 
may impose.” Willamette Iron 
Bridge Co. v. Hatch, supra; U. S. 
v. Union Bridge Co., 143 Fed. 3877 
Faff. 204 Us-S. 364, 27 °SCt 367, 51 
L. ed. 523]. 

74. Louisville Bridge Co. v. U. S., 
tig U. S. 409, 87 SCt 158, 61 L. ed. 
395. 

“The fact that the government per- 
mits a structure in some degree in- 
terfering with navigation. does not 


work a surrender of... [the gov- 
ernment’s] authority to prevent 
other structures even on the same 
spot.” Milwaukee v. Gimbel, 130 
Wis. 31, 36, 10 NW 7. 

{a] Removal or alteration of a 
etructure which has become an ob- 


stacle to navigation may be required 
by congress, although it was. origi- 
nally constructed by authority of an 
unconditional act of congress and in 
accordance with the -requirements 
thereof. Louisville Bridge Co. v. 
U.*S., 242 U. S. 409; 37 SCt 158) 61 


L. ed. 395. 

75. Sewell v. Arundel Corp., 20 
F. (2d) 503; Frost v. Washington 
County R. Co., 96 Me.,76, 51 A 806. 

[a] Courts are powerless to in- 
terfere when congress gives consent 
to the creation of an obstruction to 


navigation. Sewell v. Arundel Corp., 


its navigable waters and lands under water’! or 
curtail the rights of the owner of such land.*? 

[§ 24] b.° Bridges.** 
prohibit, permit, and regulate the construction of 
bridges over navigable waters of the United States.*+ 


Congress has authority to 


20 F. 
[b] 


(2d) 508. 

Limitations of power.—‘‘Con- 
gress ... may, undoubtedly, in its 
wisdom, obstruct, or, perhaps, de- 
stroy navigation, to a limited ex- 
tent, at particular points, for the 
purpose of its general advantage and’ 
improvement on a larger general 
scale, such, for example, as by au- 
thorizing the building of a railroad 
or post-road bridge across a navi- 
gable stream; but it cannot destroy, 
or authorize the destruction, entire 
or partial, of the whole system’ of 
navigable waters of a state for pur- 
poses wholly foreign to commerce 
or post-roads, or to their regulation.” 
Woodruff vy. North Bloomfield Gravel 
Min. Co., 18 Fed. 753, 778,_9 Sawy. 
441, 

[ec] Obstruction of one channel of 
a river in order to increase the depth 
and navigability of the other chan- 
nel may be authorized by congress. 
South Carolina v. Georgia, 93 U. S. 
4, 23 L.. ed. 782. - 

{d] Yhe president has power to 
reserve for Indians Alaskan waters 
within three thousand feet of an 
island set apart by Act Congr, Mar. 
3, 1891 c 561 § 15 as a reservation 
for Indians and to that extent cur- 
tail the rights of navigation in such 
waters. U. S. v. Alaska Pac. Fish- 
eries, 5 Alaska 484. 

76. Miller v. New York City, 109 
Ui °S.6 385, 3' SCt 228) 027) Ly ed. 972; 
Loud vy. U. S., 286 Fed. 56; Southwest 
Pennsylvania Pipe Lines vy. Rodgers 
Sand Co., 43 Pa. Super. 524. 

[a] Secretary may act through 
subordinates in his department in 
giving his approval. Miller v. New 
York City, 109 U.S. 385, 3'SCt/228, 27 
L. ed. 971. 

[b] Authority cannot be exercised 
arbitrarily.—Loud v. U. S., 286 Fed. 
56, 

77. Act Mar. 3, 1899 (30 U. S. St. 
atULe 1051 426) § 110, ; 

78.. Hubbard v. Fort, 188 Fed. 
987; Wilson v. Hudson County Water 
Co., 76 N. J. Eq. 548, 76 A 560. 

79. Hubbard vy. Fort, 188 Fed. 987; 
Cobb v. Lincoln Park Comrs., 202 Il. 
427, 67 NE 5, 95 AmSR 258, 68 LRA 
264;*Wilson v. Hudson County Water 
Co., 76 N. J. Eq. 543, 76. A 560. 

80. Hubbard v. Fort, 188 Fed. 987; 
Cobb v. Lincoln Park Comrs., 202 
Ill. 427, 67 NE 5, 95 AmSR 258, 63 
LRA 264; Wilson v. Hudson County 


es Co., 76 N. J. Hq. 543, 76 A 
—v0YU, 
81. Hubbard v. Fort, 188 Fed. 987; 


Cobb v. Lincoln Park Comrs., 202 Ill. 
AG 67 NE 5, 95 AmSR 258, 63 LRA 

82. Hubbard v. Fort, 188 Fed. 987; 
Cobb v. Lincoln Park Comrs., 202 Tll. 
427, 67 NE 5, 95 AmSR 258, '63 LRA 
264; Wilson v. Hudson County Water 
Co., 76 N. J. Wq. 543, 76 A’ 560. 

83. In furtherance or regulation of 
commerce see Commerce § , 

84. Luxton y. North River Bridge 
Co.,-153 U. S. 525, 14 SCt 891, 38 1. 
ed. 808; Hannibal, etc., R. Co. v. Mis- 
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It may, without compensation to the owner,®> with- 
draw its assent pursuant to reservation and change 
plans previously approved and being carried out*® 
or require the alteration or removal of existing 
bridges,** even though the bridge was. built under 
state authority and without objection by the fed- 
eral government,** or was originally erected in ac- 
cordance with an act of congress containing no 
reservation of the right to revoke or to require 
The determination 


alterations of the structure.*? 


souri River Packet: Co., 125° U. S. 
260, 8 SCt 874, 31 L. ed. 731; Gilman 
v. Philadelphia, 3 Wall. (U. S.) 7138, 
18 L. eds 96; Coleman v. Hudson 
River Bridge Co., 2 Wall. (U. 8S.) 403, 
17 L. ed. 876; Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 18 How. (U. S.) 
421, 15 L. ed. 435; Georgetown Vv. 
Alexandria Canal Co., 12 Pet. (U. 8.) 
91, 9 L. ed. 1012; Gibbons v. Ogden, 
9 Wheat. (U. S.) 1, 6 L. ed. 23;.New- 
ark v. New Jersey Cent. R. Co., 297 
Fed. 77 [aff 267 U. S. 377, 45 SCt 328, 
69 L. ed. 666]; The International, 
256 Fed. 192, 167 CCA 408 [certiorari 
den 250 U. S. 689 mem, 39 SCt 490 
mem, 63 L. ed. 1184 mem]; U. S. v. 
Jamaica, etc., Turnp. Road, 183 Fed. 
598 [rev on other grounds 204 Fed. 
759]; Texarkana, etc., R. Co. v. Par- 
sons, 74 Fed. 408, 20 CCA 481; Penn- 
sylvania R. Co. v. Baltimore, etc., 
R. Co., 37 Fed. 129; Rutz v. St. Louis, 
7 Fed. 438, 2 McCrary 344; Missouri 
River Packet Co. v. Hannibal, etc., 
_R. Co., 2 Fed. 285, 1 McCrary 281; U. 
S. v. Milwaukee, etc., R. Co., 26 F. 
Cas. No. 15,778, 5 Biss. 410; Works 
v. Junetion, R:.: Co.; 30 F. .Cas...No. 
18,046, 5 McLean 425; Frost v. Wash- 
ington County R. Co., 96 Me. 76, 51 A 
806, 59 LRA 68; State v. Boller, 14 
N. J. L. J. 102; Peo. v. State Tax 
Commmn.; 247 (Ne ¥259,0.159 NEY 703; 
Peo. v. Hudson River Connecting R. 
“Corp:, 228 IN. Y. *203;. 126 .NEP e801 
{certiorari den 254 U. S. 6831 mem, 41 
SCt 7 mem, 65 L. ed. 447 mem]; Peo. 
v. Kelly, 76 N. Y. 475. 

“To promote and facilitate the com- 
merce by rail, which has to cross 
navigable streams, it has become 
common for congress to authorize 
the construction of bridges over the 
navigable rivers of the United States. 
Congress has the power to determine 
the location, plan, and mode of con- 
struction of such bridges; and a 
bridge constructed over a navigable 
river in accordance with the require- 
ments of the act of congress is a 
lawful structure, however much it 
may interfere with the public right 
of navigation.” Texarkana, etc. R. 
Co. v. Parsons, 74 Fed. 408, 411, 20 
CCA 481. 

[a] Notwithstanding lack of title 
(1) on the part of the United States 
to the beds of navigable streams 
within the limits of the states (see 
infra § 213), (2) the power of con- 
gress “‘to prohibit or control the erec- 
tion of bridges over navigable waters 
is as broad as any that would belong 
to it if it had title to the bed” (Peo. 
vii State -Tax;Commn:;, 247.-N.4 You 9, 
13, 159 NE 708). ; 

{b] Legalizing existing bridge.— 
(1) Congress has power to declare 
that a bridge previously erected with- 
out authority shall not be deemed an 


obstruction to navigation, and to 
legalize the structure. Gray v. Chi- 
cago, ete., R. Co., 10 Wall. (U. S.) 


454, 19 L. ed. 969; Texarkana, etc., 
R. Co. vy. Parsons, 74 Fed. 408, 20 
CCA 481. (2) And this power may 
constitutionally be exercised not- 
withstanding a decision of the su- 
preme court, based upon a compact 
between states which had been sanc- 
tioned by congress, that a bridge as 
erected was an unlawful obstruction 
to navigation as in violation of such 
compact. Pennsylvania v. Wheeling, 
ete., Bridge Co., 18 How. (U. S.) 421, 


f 
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bridges.°? 


15 L, ed. 485, 

{[c] Forxseiture.—Congress, having 
authorized the construction of a 
bridge, alone has power to forfeit the 
right to construct it for failure to 
complete it within the time fixed by 
the statute. Peo. v. Hudson River 
Connecting R. Corp. 228 N. Y. 2038, 
126 NE 801 [certiorari den 254 U. S. 
631 mem, 41 SCt 7 mem, 65 L. ed. 447 


mem]. 

[dad] Bridge previously authorized 
by state.—Under the act of congress 
of Sept. 19, 1890, prohibiting the 
erection of a bridge over navigable 
waters without permission of the 
secretary of war, but excepting from 
its operation bridges, the construc- 
tion of which has been previously 
authorized by law, such consent is 
not necessary for a bridge previously 
authorized: by a _ state legislature. 
Adams v. Ulmer, 91 Me. 47, 39 A 347. 

[e] Canal constructed over private 
ground to shorten a navigable river 
route and which has never been dedl- 
eated to the public is not a navigable 
water from over which federal au- 
thorities may compel the removal of 
a bridge under Act Congr. March 3, 
1899: eco 425 § 9. UO. S. v.s Jamaica, 


ete., Turnp. ‘€o., 204 Fed. 759, 1238 
CCA 128. 
85. Louisville Bridge Co. v. U. S.,, 


242 U. S. 409, 37 
39611 foverr) sUiaeS: piv, 
Branch R. Co., 184 Fed. 969 (aff 143 
Fed. 224, 74 CCA 354) and other 
lower court federal cases]; Mononga- 
hela Bridge Co. v. U. S., 216 U. S. 
177, 30 SCt 356, 54 L. ed. 485; Dela- 
ware R. Co. v. Weeks, 293 Fed, 114. 

[a] Contrary view.—State vy. Ash- 
tabula County, 7 Oh. Cir. Ct. N. S. 
469, 28 Oh. Cir. (Ct. 222. 

86. Newport, etc., Bridge Co. v. 
U. S., 105 U. S. 470, 26 L. ed. 1143. 

[a] There need not be a judicial 
decision that a bridge will interfere 
with navigation in order that con- 
gress may exercise its power to di- 
rect alterations during construction. 
Newport, etc., Bridge Co. v. U. S., 105 
U. S. 470, 26 L. ed. 1143. 

87. Hannibal Bridge Co. v. U. S., 


SCt 158, 61 L. ed. 
) Parkersburg 


221 U. S. 194, 31 SCt 603, 55 L. edy 


699; Union Bridge Co. v. U. S., 204 
U.S. 364,27 SCt 367; 51 L. ed. 528 
{aff 143 Fed. 877]. And see infra 
text and notes 98-1. 

88. Monongahela Bridge Co. v. U. 
S., 216 U. S. 177, 30 SCt 356, 54 L. ea. 
435; Escanaba, ete., Transp. Co. v. 
Chicago, 107 U. S. 678, 2 SCt 185, 27 
L. ed. 442; Gilman v. Philadelphia, 3 
Wall. (U..S.) 718,.18 L. ed. 96; Dela- 
ware R. Co. v. Weeks, 293 Fed. 114; 
U. S. v. Union Bridge Co., 148 Fed. 
377 [aff 204 U. S. 364, 27 SCt 367, 51 
L. ed. 523]. 

{a] Bridge owner-is chargeable 
with knowledge of the paramount au- 
thority of congress over navigable 
waters when, acting under state au- 
thority, he erects a bridge over such 
waters. Delaware R. Co, v. Weeks, 
293 Fed. 114; U. S. v. Union Bridge 
Co.,, 143 Fed. 377 [aff. 204 U. S. 364, 
27 SCt.367, 51 L. ed. 523). 

89. Louisville Bridge Co, v. U: S., 
2420. S>-409;, 37) SC 158. s6loba ed: 
395. Contra U. S. v. Parkersburg 
Branch R. Co., 1384 Fed. 969 [aff 143 
Fed. 224, 74 CCA 354]. 

[a] Implied repeal of former act. 
—The River and Harbor Act of 


Exercise of power by secretary of war. 
power of congress to require the alteration or re- 
construction of bridges may be and has been dele- 
gated to the secretary of war,?? as has also the 


{§ 24 


of congress is conclusive that a certain bridge or a 
bridge constructed in a certain manner shall not 
be deemed an obstruction to navigation®® or that 
the degree of obstruction will be tolerated.** 
gress may also regulate the operation of draw- 


Con- 


The 


March 3, 1899 (30° St.’ at’ L. “1121 ‘¢ 
425, Comp. St. [1913] § 9970) provid- 
ing that whenever the secretary of 
war finds any bridge theretofore or 
thereafter constructed over any of 
the navigable waters of the United 
States to be an unreasonable obstruc- 
tion to free navigation it shall be his 
duty, after hearing, to take action 
looking to the removal or alteration 
of such bridge so as to render navi- 
gation unobstructed, impliedly re- 
peals a previous act authorizing the 
construction of a bridge across. a 
navigable river making it a post 
route. Louisville Bridge Co. yv. U. 
ee ae U. S. 409, 37 SCt 158, 61 L. ed. 

90. Miller v. New York City, 109 
Ws 'Si1885,. 8 SCt! 228° 275 L.¢ ede 0b; 
Frost v. Washington County R. Co., 
96 Me. 76, 51 A 806, 59 LRA 68. 

[a] Rule applied.—Where  con- 
gress has declared a certain trestle 
to be lawful, a-state court cannot 
consider the question whether the 
structure violates the requirement of 
a state statute that it be so con- 
structed as not unreasonably to ob- 
struct navigation. Frost v..Washing- 


ton County R. Co., 96 Me. 76, 51 A 
806, 59 LRA 68. 

91, Rees ve Kelly;276: Ny ay. 47a: 

92.. Pedrick v. Raleigh, etc. R. 
Coy 143 Ne CC. 2 485," S55 SE. 877,270 
LRANS 554. 

93. Louisville Bridge Co. v. U. S., 


242 U.S. 409, 37 SCt 158, 61..L. ed. 
895; Hannibal Bridge Co. v. U. S., 221 
U. S.. 194, 31 SCt 603, 55 L. ed. 699; 
Miller v. New York City, 109 U.S. 
385, 3 SCt 228, 27 L. ed. 971; Dela- 
ware R. Co. v. Weeks, 293 Fed. 114; 
U. S. v. Milwaukee, ete., R. Co., 26 


‘-F. Cas. No. 15,778, 5 Biss. 410. 


{a] Not invalid as a delegation of 


‘legislative or judicial power to an 


executive officer. Louisville Bridge 
Co. Ve, U.S, 243). U5 S. 4095.37  SCt 
158, 61 L. ed, 395; Miller v. New York 
City, 109 Uy S: 385; 3 SC 228, 27) ala. 
ed. 971; Delaware R. Co. v. eeks, 
293 Fed. 114. 

{[b] That hardship and large ex- 
pense will be involved in the altera- 
tion of a bridge as ordered by the 
secretary of war is immaterial and 
does not amount to a taking of priv- 
ate property for public use. Dela- 
ware R. Co. v.. Weeks, 293 Fed. 114. 
Contra U. S. v. Parkersburg Branch 
R. Co., 134 Fed. 969 [aff 143 Fed. 
224, 74 CCA 354]. 

[ec] Time of findings.—The find- 
ings of the secretary of war that an 
existing bridge will be an unreason- 
able obstruction to the navigation of 
a waterway must be based upon con- 
ditions as they exist at the time he 
acts but findings that a bridge will 
be an obstruction to a waterway 
“when improved” need not be post- 
poned until the improvements, then 
in progress, have been completed. 
yf emabaaae R. Co. v. Weeks, 293 Fed. 


{d]_ Piers and abutments on up- 
land do not come within the power 
of the secretary of war to order the 
alteration or removal of a bridge 
without compensation to the owner, 
vege R. Co. 'v. Weeks, 293 Fed. 


[e] In Ohio it has been held that 
the secretary of war has no power 
to order the removal and rebuilding 


Yor later cases, dévelopments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 24-28] 


power to pass upon and approve or reject the 
specifications of a proposed new bridge.®* Under 
the provision of the Federal River and Harbor 
Act,®> empowering the secretary of war, when satis- 
fied that a bridge over an interstate waterway is 
an unreasonable obstruction to navigation, to re- 
quire such changes or alterations as will render 
navigation unobstructed, the secretary has power to 
require the alteration of a bridge, although it was 
originally erected under authority of a special act 
of congress which reserved®® or did not reserve the 
right to require alterations.®’ The secretary, how- 
ever, is not invested with arbitrary power in the 
premises, since he is bound to give notice and an 
opportunity to be heard to the interested parties 
and to allow a reasonable time for making the nec- 
essary alterations,°®> but his judgment as to what 
is necessary to be done in order to free navigation 
from obstruction, exercised in accordance with the 
authority conferred by congress, is conclusive®® and 
not subject to judicial review. 

[§ 25] c. Dams. The broad authority of congress 
to prevent obstructions in navigable waters neces- 
sarily includes dams.? Congress is not empowered 
to dam up navigable streams for the sole purpose 
of generating electric power for the sale thereof,® 
but has power to grant to licensees authority to 
construct dams on navigable waters for the primary 
purpose of the improvement of navigation with the 
right to generate power with the surplus water as 
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compensation for the expense of construction.* 
And where the United States government has ac- 
quired by condemnation proceedings the right to 
erect a dam for the improvement of navigation, it 
also acquires the incidental right to. use the pond 
for power purposes.® ‘ 

[§ 26] d. Refuse. The federal statute prohibiting 
the deposit of refuse in any navigable water of the 
United States and making any vessel used in such 
illegal act liable for the penalties imposed there- 
for® is within the constitutional power of congress.7 
Likewise the statute forbidding the dumping of 
refuse in the waters of New York Harbor and vi- 
cinity is valid both under the police power® and 
under the admiralty jurisdiction.?® 

[§ 27] e. Hydraulic Mining and Dredging. Con- 
gress has power to regulate and prohibit hydraulic 
mining which causes the obstruction of navigable 
streams and waters.’° The dredging of sand from 
the privately owned bed of a navigable river for 
commercial purposes may also be controlled and 
prohibited by the federal government as an obstruc- 
tion to navigation.!! 

[§ 28] f. Diversion. The United States in the 
exercise of its paramount authority over navigable 
waters has power to prevent the diversion of waters 
from a navigable lake as. an obstruction to navi- 
gation,’ and it also has power to prohibit the 
appropriation by a state of the waters of a stream 
above the point of navigability where the diversion 


of an established county bridge over 
a river wholly within a state without 
tendering compensation, especially 
where a change in the channel of the 
river is required. State v. Ashtabula 
County, 7 Oh, Cir. Ct. N. S. 469, 28 
Oh. Cir, Ct. 212. 

94 Southern Pac. Co. v. Olympian 
Dredging Co., 260 U. S. 205, 43 SCt 
26, 67 L. ed. 213; Miller v. New York 
109 U.S. 385, 3 SCt 228, 27 L. 


old bridge.—Under the federal stat- 
ute (Act Sept. 19, 1890 § 7, as 
amended by Act July 13, 1892 § 3) 
prohibiting the erection of bridges 
‘over navigable waters without the 
approval of the secretary of war, the 
secretary is authorized to impose as 
a condition of his approval the re- 
quirement that the piers of an old 
bridge be removed to a certain depth. 
Southern Pac. Co, v. Olympian Dredg- 
ing Co., 260 U. S. 205, 43 SCt 26, 67 
L. ed. 213. 

[b] Congress having authorized 
the construction of a bridge of a 
stated height over a navigable water 
is competent to empower the secre- 
tary of war to determine whether the 
proposed structure will be a serious 
obstruction to navigation and to au- 
thorize changes in the plan of the 
bridge. Miller v. New York City, 109 
U. S. 385, 3.SCt 228, 27 L. ed. 971. 


95. Act March 8, 1899 (30 U. S. 
St. at L. 1153 c 425) § 18, and prior 
statutes. 


96. Hannibal Bridge Co. v. U. S 


221 U. S. 194, 31. SCt 603, 55 L. ed. 
699. 
97. Louisville Bridge Co. v. U. S., 


949°. S. 409, 387 SCt 158,-61 L.’ed. 
395 [in effect overr U. S. v. Parkers- 
burg Branch R. Co.,,134 Fed. 969 (aff 
143° Med 224,74" CCA 3b4) 45° US. V, 
Keokuk, etc., Bridge Co., 45 Fed..178; 
U. S. v. Pittsburgh, etc. R. Co. 26 
Fed. 113. ‘ 

98. Monongahela Bridge Co. v. U. 
S., 216 U. S. 177,30 SCt 356, 54 L. ed. 
435; U. S. v. Rider, 50 Fed. 406 (no- 
‘tice did not give reasonable time to 
provide a draw); U.S. v. Keokuk, 
etc., Bridge Co., 45 Fed. 178; U. S. 
‘v. St. Louis, etc., R. Co., 43 Fed. 414. 

[a] Notice must point out particu- 


larly what alterations are required 
to be made. U. S. v. Keokuk, etc., 
Bridge Co., 45 Fed. 178. 

[b] Reasonable opportunity to be 
heard is afforded where the owner of 
the bridge, after full notice of the 
action of the engineer who had ex- 
amined the facts, appeared at the 
hearing before the secretary with 
liberty to contest the facts and in- 
troduce any pertinent evidence. 
Monongahela Bridge Co. v. U. 8., 216 
U. S. 177, 30 SCt 356, 54 L. ed. 435. 

[c] Notice signed by the assistant 
secretary of war which shows. on its 
face that it is from the war depart- 
ment is sufficient, although the stat- 
ute specifies notice by the secretary 
of war. Hannibal Bridge Co. v. Fi 
S., 221 U.S; 194, 31 SCt 608,.55 Ly .ed. 
69 


Shik 

{d] Service on receivers.—A fine 
cannot be recovered of receivers for 
failure to comply with a notice which 
was not served on them in their offi- 
cial capacity, and the corporation is 
not liable where, after it had been 
served, receivers were appointed. U. 
S. ree, St. Louis, etc., R. Co., 43 Fed. 
414. 

fe] Condition in a permit of the 
secretary of war for the construction 
of a bridge over a canal in accordance 
with plans adopted by a city that 


the bridge “shall be removed or re-. 


built when the work of constructing 
the canal may render such action 
necessary” does not contemplate that 
the secretary may arbitrarily order 
the removal of the bridge and pro- 


hibit the erection of another in its 


place but that the city at its election 
might rebuild at the same point pro- 


‘vided the plans were approved: by the 


secretary. In re Seattle, 66 Wash. 
277, 129 *P' 798. 

99. Monongahela Bridge Co. v. U. 
S216 U. S, 177, 30'SCt' 356, 54 L. ed. 
435. 

1. Delaware R. Co. v. Weeks, 293 
Fed. 114 (Act March 3, 1899 [30 U. 
S. St. at L. 1153 c 425] § 18). 

2. See supra § 23. 


8. Alabama Power Co. v. Gulf 
Power Co., 283 Fed. 606. 
4. Alabama Power Co. v. Gulf 


Power Co., supra; Hagerla v. Missis- 


sippi.River Power Co., 202 Fed. 776.| U. S. 405, 45 SCt 176-69 I. 


cee Waters v. Phillips, 284 Fed. 
ee Act March 3,.1899 ¢ 425 §§ 13, 
7. The Scow No. 9, 152 Fed. 548. 
8.) 4Ui - Vv. Various Tugs. and 
Scows, 225 Fed. 505; U. S. v. Romard, 
89 Fed. 156. ie 
[a] Effect of distance from shore. 
—The provision of the statute apply- 
ing this prohibition to waters within 
the limits prescribed by the super- 
visor of the harbor is valid, even 
though the limits prescribed are more 
than a marine league from the shore. 
U. S. v. Various Tugs and Scows, 225 
Fed. 505. t 
9 U. S. v. Various -Tugs. and 
Scows, supra. ; 
10. North Bloomfield, Gravel Min. 
Co. v. U..S., 88 Fed. 664,.32 CCA 84; 
U. S. v.. Lawrence, 53 Fed; 632;.U. S. 
v. North Bloomfield Gravel-Min. Co., 
53 Fed. 625. 


11., McMorran Milling Co. v. Co. Bh 
ae Co., 201 Mich. 301, .167> NW 
“12. Chicago Sanitary Dist. v. U. S., 
ees U.S. 405, 45 SCt 176, 69) L. ed. 
[a] Rule applied.—(1) The United 
States may enjoin withdrawal of 


water from Lake Michigan in excess 
of that authorized by the secretary 
of war under Act Mar. 38,1899 § 10 
(Comp, St. § 9910), where. the effect 
of such diversion is to lower the 
level of the lake, although the water 
is being used for removal of sewage 
of city of Chicago, under Act Ill. 
May 29, 1889 (L. [1889] p 125). Chi- 
cago Sanitary Dist. v. U. S., 266 U. 
S. 406, 45 SCt'176,"69 DL. ed. 352: 12) 
And the city of Chicago and states 
bordering on the Mississippi River 
were not entitled to a hearing before 
the secretary of war prior to a de- 
termination as to the amount of 
water which might be withdrawn 
under such act of congress. Chicago 


Sanitary Dist. v. U. S.; supra. 

[b] Permits by the secretary of 
war to withdraw..water from navi- 
gable waters, issued by. the secretary 
under: Act Mar. 3, 1889 § 10. (Comp. 
St. § 9910) are revocable licenses. 
Chicago Sanitary Dist. v. U. S., 266 
ed. 352. 
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tends to destroy the navigability of the lower part 


of the stream.}® 


[§ 29] 2. State Control'*—a. In General. A state 
may not create or authorize any obstruction in 
navigable waters contrary to the prohibition of a 
federal statute, and according to some decisions 
may not create a material or substantial obstruction 
in interstate waters or sea harbors even in the ab- 
sence of an express prohibition by act of congress.'® 
The established rule, however, is that in the absence 
of a prohibitive or exclusive regulation by congress 
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close navigable 


[§§ 28-29 


waters within its boundaries in 


carrying out its domestic policies'’ without com- 


a state has plenary power to obstruct or even 


13.._U. S. v, Rio Grande Dam, etc., 
Co, 174 U.4S..690,°19 "“SCt 770, 43° Li. 
ed: 1136. 


14 As regulation of commerce. 


see Commerce § 84, 

15. U.S. v. Rio Grande Dam, etc., 
Co., 174.0.) S. 690, 19, ‘SCt 7720, 43%. 
ed. 1136; Leovy v. U. S., 92 Fed, 344, 
34 CCA 892 [rev on facts 177 U. 8S. 
621, 20 SCt 797, 44 L. ed. 914]; West- 
ern Union Tel. Co. v. Louisville, etc., 
R. Co., 270 Ill, 399, 110 NE 583, Ann 
Cas1917B 670; White, Gratwick & 
Mitchell, Inc. v. Empire Engineering 
Co., Inc., 125 Misc, 47, 210 NYS 563 
[aff 211 App. Div. 834, 206 NYS 973 
(aff 240 N. Y. 648 mem, 148 NE 743 
mem)]; In re Crawford County Levee, 
etc., Dist. No, 1, 182. Wis, 404, 196 
NW 874, ; 

[a] Conflict with federal statutes. 
—Act Congr, March 3, 1899 ¢ 425 § 19, 
relating to the removal of obstruc- 
tions from navigable waters is para- 
mount, and where state statutes or 
municipal ordinances conflict there- 
with they are invalid. Hagan v. 
Richmond, 104 Va. 723, 52 SE 385. 

16. Hatch v. Wallamet Bridge Co., 
6 Fed. 780, 7 Sawy. 141; Columbus 
Ins. Co. v. Curtenius, 6 F. Cas. No. 
3,045, 6 McLean 209; Columbus Ins. 
Co. v. Peoria Bridge Assoc., 6 F. Cas. 
No. 3,046, 6 McLean 70; Palmer v. 
Cuyahoga County, 18 F. Cas. No. 
10,688, 8 McLean 226; Neaderhouser 
v. State, 28 Ind. 257; St. Joseph 
County v. Pidge, 5 Ind. 18; Guthrie v. 
McConnell, 2 Oh. Dec, (Reprint) 157, 
1 WestLMonth 593. 

17... U. S— North Shore Boon, etc., 
Co. v. Nicomen Boom Co., 212 U. S. 
406, 29 SCt 355, 538 L. ed. 574; Willa- 
mette Iron Bridge Co. v. Hatch, 125 
Ue Seu 78 SCkusT1, 31d. -ed..629,; 
Sands v. Manistee River Impr. Co., 
123 U. S. 288, 8 SCt 113, 31 L.ed_ 149; 
Huse v. Glover, 119 U. S. 543, 7 SCt 
313, 30 L. ed. 487; Hamilton v. Vicks- 
burg, etc., R. Co.,.119 U.S. 280; 7 SCt 
206, 30 L. ed. 393; Cardwell v. Ameri- 
can River Bridge Co., 118 U. S. 205, 
5 SCt 423, 28 L. ed. 959; Escanaba, 
etc., Transp. Co. v. Chicago, 107 U.S. 
678, 2 SCt 185, 27 L. ed. 442; Milnor 
v. New Jersey R., etc., Co., 3 Wall. 
721, 16 L. ed. 799; Gilman v. Phila- 
delphia, 3 Wall. 713, 18 L. ed. 96; 
Coleman vy. Hudson River Bridge Co., 
2 Wall. 403, 17 L. ed. 876; Oregon 
City Transp. -Co...v: Columbia St. 
Bridge Co., 53) Fed: 549; Rhea v. 
Newpcrt’ News, 32tc., R. Co., 50 Fed. 
16; Palmer v. Cuyahoga County, 18 
F. Cas. No. 10,688, 3 McLean 226; 
Silliman v. Hudson River Bridge Co., 
22 F. Cas. No. 12,852,-4 Blatchf:; 395; 
U. S. vi. New Bedford Bridge, 27 F. 
Cas. No. 15,867, 1 Woodb. & M. 401. 

Cal.—Peo. v. Potrero, etc., R. Co., 
67 Cal. 166, 7 P 445. 

Del.—Bailey v. Philadelphia, 
R. Co., 4 Del. 389, 44 AmD 593. 

Ill.—Illinois River Packet Co. Vv. 
Peoria Bridge Assoc., 38 Ill. 467. 

Ind.—Butler v. State, 6 Ind, 165; 
Depew v. Wabash, etc., Canal, 5 Ind. 
8. Contra Cox v. State, 3 Blackf. 193. 

Me.—Adams v. Ulmer, 91 Me. 47, 
39 A 3847; State v. Leighton, 838 Me. 


ate, 


419, 22 A 380. 

N. H.—Dover v. Portsmouth Bridge, 
LTAN oH. 4200. 

N. Y.-—Peo. v, Jessup, 160 N. Y. 


249, 54 NE 682. 

Oh.—Muskingum County y. Board 
of Public Works, 39 Oh. St. 628. 

Pa.—Flanagan v. Philadelphia, 42 
Par 279} 

Wis.—In re Southern Wisconsin 
Power Co., 140 Wis. 245, 122 NW 801. 

[a] Mere grant of power to regu- 
late commerce in the commercial 
clause of the constitution is not per 
‘se, and without any exercise of such. 
power by congress, an inhibition of 


State legislation creating or permit- 


ting obstructions, Silliman y. Hud- 
son River Bridge Co., 22 ¥, Cas. No. 
12,852, 4 Blatchf. 395. 

18. Bailey v. Philadelphia, etc., R. 
Co., 4 Del. 389, 44 AmD 593. 

19. U.S. v. Bellingham Bay Boom 
Co., 176 U. S. 211, 20 SCt 3438, 44 L. 
ed. 437; Willamette Iron Bridge Co. 
v. } Hatchy 125) U. 8345.8, SCt,.811,, 31 
L, ed. 629; In re Southern Wisconsin 
Power Co., 140 Wis. 245, 122 NW 801. 

[a] . Indirect legislation.—(1) The 
fact that congress had made appro- 
priations for the improvement of a 
river or waterway does not prevent 
the state from legislating with refer- 
ence to obstructions. U. S. v. Bell- 
ingham Bay Boom Co., 176 Fed, 211, 
20 SCt 343, 44 L. ed. 437; Willamette 
Iron Bridge Co. v. Hatch, 125 U. S.1, 
8 SCt 811, 31 L. ed. 629. (2) Making 
a city a port of entry does not de- 
tract from the right previously exer- 
cised by the state as to obstructions 
in its public waters. Willamette 
Iron Bridge Co. vy. Hatch, supra; Mil- 
nor v.-New Jersey R., etc., Co., 3 
Wall. (U. S.).721, 16.L; ed. 799; Gil- 
man v. Philadelphia, 3 Wall. (U. S.) 
713, 18 L. ed. 96; 

20. Willamette Iron Bridge Co. v. 
Hatch, 125 U. S. 1,°8 SCt 811, 31 L. 
ed. 629; Sands v. Manistee River 
Impr. Co., 123 U. S, 288, 8 SCt 1138, 31 
L. ed. 149; Huse_v. Glover, 119 U. S. 
543, 7 SCt 3138, 30 L. ed. 487; Card- 
well v. American River Bridge Co., 
113 U.:S: 205, 5 SCt 423, 28 L. ed. 959; 
Escanaba, ete., Transp. Co. v. Chi- 
cago, 107% WUeuS167 8/2) SCh 185,27 LL: 
ed, 442; Scheurer y. Columbia-St. 
Bridge Co., 27 Fed. 172; Peo. v. 
Potrera; .etc,; IRs Co., «67 Cale 166, 27 
P 445; Illinois River Packet Co. v. 
Peoria Bridge Assoc., 88 Ill. 467;. 
Muskingum County v. Board of Pub- 
lic Works, 39 Oh. St, 628. 

[a] Such declarations were de- 
signed to prevent the use of navi- 
gable streams by private parties to 
the exclusion of the public or the 
exaction of tolls for public naviga- 
tion. Cardwell v.. American River 
Bridge Co.,.113 U. S. 205,.5,SCt 428, 
28 L. ed. 959; Scheurer vy. Columbia- 
St. Bridge Co., 27 Fed. 172. 

[b] The mistaken view seems to 
have been taken in some decisions 
that such ordinance and statutes pre- 
vented the states from creating ma- 
terial obstructions in rivers which 


are declared common _ highways. 
Neaderhouser v. State, 28 Ind. 257; 
Guthrie v. McConnel, 2 Oh. Dec. 


(Reprint) 157, 1 WestLMonth 593. 
21. Cox v. State, 3 Blackf. (Ind.) 
193; State v. Columbia Water Power 
COV 82: Sa Ci M8liy CaS wees Beles 
AmSR 876, 22 LRANS 435, 17 Ann 
Cas 343; Milwaukee v. Gimbel, 130 
Wis. 31, 110 NW 7; Wisconsin River 


pensation to riparian proprietor 
federal statute will supersede the authority of the 
state in this matter,!® and that authority is not 
affected by the declaration of the ordinance of 
1787 that certain waters are common highways and 
forever free, and similar declarations in statutes 
admitting states to the Union.?° 
power to prohibit the obstruction of navigable 
streams and waters,?! and it has also the power to 


g18 


Only a direct 


The state has 


Impr. Co. v. Lyons, 30 Wis. 61. 

[a] State is trustee of the prop- 
erty right of unobstructed naviga- 
tion for the people of the state 
and of the United States. State’ v. 
Columbia Water Power Co., 82 S, C. 
181, 63 SE 884) 129 AmSR 876, 22 
LRANS 435, 17 AnnCas 343. F 

[b] Federal statutes.—(1) The 
federal statutes regulating harbors 
used in interstate commerce are 
merely restrictive of certain acts, 
and on their face do not prevent the 
states from exercising ordinary po- 
lice control over the conduct of their 


‘citizens, or prohibiting the erection 


of structures within their limits 
which would obstruct an inland navi- 
gable harbor. Milwaukee v. Gimbel, 
130 Wis. 31, 110 NW 7. (2)-The act 
of congress prohibiting the meddling 
with _a navigable stream of the 
United States without first obtaining 
permission from the _ secretary of 
war was passed merely to prevent 
obstructions of navigation without 
such consent, and does not refer to a 
course of action which has for its 
object the removal of an obstruction 
to such navigation. v. West 
Chicago St. R. Co., 
[aff 214 Ill. 9, 73 NE 393]. 

[ec] Florida statute (1) imposing 
upon counties the cost of police 
service for the protection of navi- 
gable waters within the county from 
obstructing deposits and leaving to 
the board of pilot commissioners the 
determination of the necessity for 
such service is. valid. Escambia 
County v., Pensacola Pilot Comrs., 52 
Fla. 197, 42 S 697, 120 AmSR 196. 
(2) It is immaterial that the port or 
harbor is largely within the corpor- 
ate limits of a city or that it lies 
within the limits of more than one 
county. Hscambia County v, Pensa- 
cola Pilot Comrs., supra, 

{d] North Carolina statute con- 
strued.—(1) Using the water of a 
navigable stream for “sluicing” a 
canal bed is not using it as a ‘mo- 
tive power,” within the meaning of 
Code § 11238, making the obstruction 
of a navigable stream, except for 
purposes of utilizing the water as a 
“motive power,’ a misdemeanor. 
State v. Duplin Canal Co., 91 N. C. 
637. (2) The statute made it a mis- 
demeanor to put any obstruction in 
any passage for water, whereby the 
natural flow of water is “lessened or 
retarded, or whereby the navigation 
is impeded.” It was held that the 


word “or,” between the words “re- 
tarded” and ‘whereby,’ should be 
pend “and,” Stateivs Pool, 74 NaC: 
402. 

fe] In Pennsylvania the water 


supply commission hag jurisdiction 
over obstructions in nonnavigable 
streams where the effect is to change 
or diminish a public or navigable 


river. In _re Cassleman River, 40 
Pa. Co...457. 
[f] Wisconsin statute enlarging 


the former statutory description of 
navigable streams and declaring any 
obstructions in such streams public 
nuisances is prospective in operation 
and as so construed is valid. State 
v. Bancroft, 148 Wis, 124, 1834 NW 
330, 38 LRANS 526. 

{g] English statute to prevent 


. ED 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ete., 


§§ 29-30] 


remove,”* or compel the removal of,?° structures in 


such streams, and to provide that 


struct navigability without first obtaining the per- 


mission of the legislature.24 
Municipal corporations. 


authorized to do so by statute.2® 
under statutory authority prohibit 


obstruction of navigable waters?* or require the re- 
moval of an obstruction, although it was licensed 


nuisances in rivers was held to be in 


force in Massachusetts in 1813. Com. 
v. Ruggles, 10 Mass. 391. 

22. Little Falls Fibre Co. v. 
Henry Ford & Son, Inc., 127 Misc. 
834, 217 NYS 534. 

23. Little Falls Fibre Co. v. 
Henry Ford & Son, Inc., supra, 

24. Wisconsin River Impr. Co. v 


Lyons, 30 Wis. 61. 
25. Tuell v. Marion, 110 Me. 460, 
86 A 980, 46 LRANS 35. 


26. U. S. v. Cristobal, 34 Philip- 
pine 825. 

27. West Chicago St. R. Co. v. 
Peo., 214 Ill. 9, 73 NE 393 [aff 201 
es 506, -26-'SCt 518, 850!" Lied. 


28. Powell v. Rochester, 93 Misc. 
227, 157 NYS 109. 

29. Powell v. Rochester, supra. 

30. As affected by federal con- 
trol of interstate commerce see Com- 
merce § 86. 

Authority of county or town to 
construct see infra § 64, 

Power of state over obstructions 
generally see supra § 29. 

31. U. S—Newark v. New Jersey 
Cent! Ri=Co.f 267° UL *Ss 377, 45) SCt 
328, 69 L. ed. 666; Willamette Iron 
Bridge Co. v. Hatch, 2 MG) Se eg 
SCt 811, 31 L. ed. 629; Hamilton v. 
Vicksburg, etc., R. Co., 119 U. S. 280, 
7 SCt 206, 30 L. ed. 393 [aff 34 La. 
Ann. 970, 44 AmR 451]; Cardwell v. 


American River Bridge Co., 113 U. 
2205, .5- SCt 2423) 2380 ede29 59; 
Parkersburg, eters Pransp. @o0r" vi 


Parkersburg, 107 U, S. 691," 2. SCt 732, 
27 L. ed. 584; Escanaba, etc., Transp. 
Conve Chicago, LOMAS 678, 2 SCt 
185, 27 L. ed. 442; Newport, etc., 
Bridge Co. v. U. S., 105 U. S. 470, 26 
L. ed. 1143; Wright v. Nagle, 101 U. 
S. 791, 25 L. ed. 921; Pound vy. Turck, 
\95 U.S. 459, 24 L. ed. 525; South 
‘Carolina v. Georgia, 9924S! 4, 23 
'L. ed. 782; Milnor v. New Jersey 12 ts 
Co., 3 Wall. 721, 16 L. ed. 799: 
Gilman y. Philadelphia, 3 Wall. 713, 
18 L. ed. 96; Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 18 How. 421, 15 
L, ed. 435, 13 How. 518, 14 L. ed. 349; 
Delaware R. Co. v. Weeks, 293 Fed. 
114; Chicago Transp. Co. v. Pennsyl- 
vania Co., 246 Fed. 190; Oregon City 
Transp. Co. v. Columbia St. Bridge 
Co., 538 Fed. 549; Rhea v. Newport 
News, etc., R. Co., 50 Fed. 16; Hughes 
e Northern Pac. R. Co., 18 Fed. 106, 

Sawy. 313; Hatch Vy. Wallamet, 
tion Bridge Co., 6 Fed. 326, 7 Sawy.’ 
127;- Columbus Ins. Co. vy, Peoria 
Bridge Assoc., 6 F. Cas. No. 3,046, 
6 McLean 70; Jolly v. Terre Haute 
Drawbridge Co., 13 F, Cas. No. 7,441, 
6 McLean 237; Palmer v. Cuyahoga 
County, 18 F. Cas. No. 10,688, 3 Mc- 
Lean 226; Silliman v. Hudson River 
Bridge Co., 22 F. Cas. No. 12,852, 4 
Blatchf, 395; U. S. v. Milwaukee, etc., 
R.'Co.; 26 F. Cas. No. 15,778, 5 Biss. 
410; U.S. v. New Bedford Bridge, 27 
F. Cas. No. 15,867, 1 Woodb. & M. 401; 
iUeg Se. Va Railroad Bridge Co., 27 KF. 
Cas. No. 16,114, 6 McLean 517. 

Ala.—Mauldin v. Central of 
eee Re Co. ol Ala 591 Gis 
94 


irk —-Hilger v. Chrisp, 98 Ark. 490, 
136 SW 660. 

Cal.—Peo. v. Potrero, a Sorimit OLo ye 
67 Cal. 166, 7 P 445. 

Del.—Bailey v. Philadelphia, 
R. Co., 4 Del. 389, 44 AmD 593. 

Tit. —-Mississippi River Bridge Co. 


v. Lonergan, 91 Ill. 508; enicego Vv. 
McGinn, 51 Ill. 266, 2 AmR:295. 


etc., 


etc., 


A municipal corporation 
cannot obstruct a navigable stream unless expressly 


NAVIGABLE WATERS 


no one shall ob- 
of the water. 


[§ 30] b. Bridges.®° 
ing legislation by congress a state has power to 
authorize the construction of bridges over navigable 
waters within its borders and to prescribe how 
they shall be constructed and operated, subject to 
the paramount authority of congress to abate or 


It may, however, 
by ordinance the 


regulate them,?* 


Ind.—St. Joseph County v. Pidge, 
Ind. 13. 
Ilowa.—Shortell 
Electric Co., 
649. 


5 
v. Des Moines 
186 Iowa 469, 172 NW 


Ky.—Green, etc., Nav. Co. v. Chesa- 
peake, etc., R. Co., 88 Ky. 1, 10 SW 6, 
10 KyL 625, 2 LRA 540: 

Me.— Adams v. Ulmer, 91 Me. 47, 
39 A 347; State v. Leighton, 83 Me. 
419, 22 A 380; Rogers v. Kennebec, 


etc., R.Co., 35, Me: 319: 
Md.—Talbot County vy. Queen 
Anne’s County, 50 Md. 245. 
Mass.—Com. y. Taunton, 7 Allen 
309; Com. vy. New Bedford Bridge, 
2 Gray 339; Com. v., Breed, 4 Pick. 
460; Com. v. Charlestown, 1 Pick. 


180, 11 AmD 161; Arundel v. McCul- 
loch, 10 Mass. 70. 

Mich.—Dietrich v. Schremms, 117 
‘Mich. 298, 75 NW 618. 

Miss.—Kansas City, ete. R. :Co, Vv. 
Wiygul, 82 Miss. 223; 33 "Ss 965, 61 
LRA 578. 

N. J.—Matthiessen, etce., Sugar Re- 
fining Co. v. Jersey City, 26 N. J. Ea. 
247; Atty.-Gen. v. Stevens, 1 N. J. 
Eq. 369, 22 AmD 526. 

N. Y.—Peo. v. State Tax Commn., 
Dae N Ge NG Oya Lb Oe NB ed Oona OOn Nay: 
Hudson River Connecting R. Corp., 
228 N. Y. 208, 126 NE 801 [certiorari 
den 254 U. S. 631 mem, 41 SCt 7 
mem, 65 L. ed. 447 mem]; Peo. v. 
Jessup, 160 N. Y. 249, 54 NE 682, ’ 

N. C.—Pedrick v, Raleigh, etc., R. 
Coy 143" Nee Ce 4855 bo) SH 877, 110 
LRANS 554. 

Oh.—Muskingum County v. Board 
of Public Works, 39 Oh. St. 628. 

Pa.—Philadelphia y. Field, 58 Pa. 
320; Monongahela Bridge Co. v. Kirk, 
46 Pa, 112, 84 AmD 527; Flanagan v. 
Philadelphia, 42 Pa. 219; 
Birmingham, etc., Bridge Co., 41 Pa. 
147. 

Tenn.—Southern R. Co. v. Fergu- 
son, 105 Tenn. 552, 59 SW. 343, 80 
AmSR 908. 

Va.—Plecker v. Rhodes, 30 Gratt. 
(71 Va.) 795, 

Wis.—Wisconsin River Impr. Co. 
v. Manson, 43 Wis. 255, 28 AmR 542. 

“When its [the state’s] power is 
exercised, so as to unnecessarily ob- 
struct the navigation of the river or 
its branches, Congress may interfere 
and remove the obstruction. If the 
power of the State and that of the 
Federal government come in conflict, 
the latter must control and_ the 
former yield. This necessarily fol- 
lows from the position given by the 
Constitution to legislation in pursu- 
ance of it, as the supreme law of the 
land. But until Congress acts on the 
subject, the power of the State over 
bridges across its navigable streams 
is plenary. This doctrine has been 
recognized from the earliest period.” 
Escanaba, ete., Transp. Co. v. Chi- 
cago, 107 U. 8. 678, 688, 2, SCt 185, 
27 Li. ed. 442. 

fa] Basis and extent of power.— 
“The power of the State to regulate 
or prohibit bridges or other struc- 
tures above a navigable stream is 
not at all dependent upon the owner- 
ship of the soil below. It is an inci- 
dent to the public duty to maintain 
for the public benefit waterways that 
supply the natural avenues of com- 
merce. ... The State...may say 
that bridges shall not be built at all 
if it finds the risk too great. It 
may say that they may be built, but 
only upon conditions. ...A bridge 
over a navigable stream is subject in 


Clarke v.° 


[45 C.J.], 429 


without reservation,?’? or it may itself interfere 
with,?® or even remove,?? obstructions to the flow 


In the absence of restrain- 


and, according to some decisions, 


its construction to the veto of the 
State since it involves a menace, at 
least potential, to the unobstructed 
flow of commerce. Interference with 
navigation can come from piers or 
other obstacles narrowing the chan- 
nel. It:'can come from the elevation 
of the structure, as where the bridges 
are so low that boats cannot go under 
them. These are the main impedi- 
ments, but not the only ones. There 
may be dangers from above. Navi- 
gation is impeded if objects. falling 
from a bridge cause damage to the 
craft below, or expose the traveler to 
peril. The State has the right to 
say to what extent such perils, even 
though slight, shall be permitted. It 
may determine what may be built 
above its waterways as above its 
highways on the land.” Peo, v. State 
Tax Commn., 247 _N. Y. 9, 12, 159 
NE 703, 

[b] Denial of congressional con- 
sent to build a bridge over a navi- 
gable river prevents a franchise 
granted by county courts from be- 
coming binding. Fulton Ferry, etc., 
Co. vy. Blackwood, 173 Ark. 645, 293 
Sw 2. 

[c] Operation of drawbridges.— 
(1) A state or municipal regulation 
restricting the opening of draws on 
bridges during certain hours of the 
day when street traffic over the 
bridges is heaviest is not a violation 
of the commerce clause of the con- 
stitution of the United States. Hs- 
canaba, etc., Transp. Co. v. Chicago, 
107 U. S:°678, 2° SCt 185; 2%, Led. 
442; Chicago vy. McGinn, 51 Ill. 266, 
272, 2 AmR 295. (2) “The power to 
build the bridges being a necessary 
power, and expressly granted to the 
corporation, the power to regulate 
them—prescribe the time and manner 
of vessels passing through them—is 
a necessary incident of the power to 
erect them.”’ Chicago v. McGinn, 
Supra. (8) But a city ordinance re- 
quiring that all drawbridges over a 
certain river be marked by a speci- 
fied signal and prohibiting vessels 
from approaching unless permitted 
to do so by the lowering of the 
signal is invalid as curtailing the 
duty to open the draw. Chicago v. 
Chicago Transp. Co., 222 Fed. 238, 
137 CCA 654, LRAI915F 1062 [cer- 
tiorari den 288 U. S. 626, 35 SCt 364, 
59 L. ed. 1495]. 

[a Municipal corporations.—(1) 
A municipal corporation cannot ob- 
struct navigable waters by a bridge 
unless so authorized by statute. 
Tuell v. Marion, 110 Me. 460, 86 A 
980, 46 LRANS 35. (2) In New 
York the Andros and Dongan Char- 
ters vested in the trustees of the 
freeholders and commonalty of the 
town of Southampton a title and sov- 
ereignty over the waters and lands 
thereunder, at and opposite Potunk 
Point in Great South Bay that en- 
abled them to permit the doing of all 
things, including the construction of 
a bridge over those waters, that a 
government may do for the benefit of 
the people. Peo. v. Jessup; 160 N, Y. 
249, 54 NE 682. 

[e] License to create reasonable 
obstructions while repairing bridges 
(1) over waters within the state is 
not in conflict with the power of 
congress to regulate interstate com- 
merce. Green, etc., Nav. Co. v, 
Chesapeake, etc., R. Co., 88 Ky. 1, 
10 SW 6, 10 KyL 625, 2 LRA 540. 
(2) Such license does not impair the 


430. [45 C.3.] 


. 


subject to the limitation that they do not materially 
or unnecessarily obstruct navigation over waters 
subject to the control of the federal government ;*” 
and it is immaterial whether or not the 
The state or local 
authorities are peculiarly qualified to deal with 
these matters, subject to the control of congress,** 
and the questions are to be decided upon a consider- 
ation of the benefit to be derived from the bridge 
as against the disadvantage of obstructing naviga- 
A state may also delegate the power to 
authorize the construction of bridges,®* and with- 


bridged is an interstate stream.*® 


tion.*® 


rights of a navigation company 
under a lease from the state of a 
river line of navigation. Green, etc., 
Nav. Co. v. Chesapeake, etc., R. Co., 
supra. 

{[f] As to a bridge over a bound- 
ary stream it has been held that a 
state cannot give a right to use the 
bridge beyond low-water mark. 
Evansville, ete., Tract. Co. v.. Hender- 
son Bridge Co., 
Fed: 51, 72 CCA Dood: 

{g] A compact between states, 
sanctioned by congress, such as the 
compact between the states of Vir- 
ginia and Kentucky that the use and 
navigation of the Ohio River in the 
territory, of those states shall be 
free and common to the citizens of 
the United States, is obligatory and 
can be enforced in the federal courts 


to prevent the bridging of the stream: 


in such’ a manner as to obstruct 
navigation, Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 13 How. (U. S.) 
518, 14 L. ed. 249. 

32. U. S.—Wallamet Iron Bridge 
Co, v.. Hatch, 19 Fed. 347, 9 Sawy. 643 
“Trev on other grounds in 125 U. S. 1, 
8 SCt 811,°31 L. ed. 629]; Columbus 
Ins. Co. vy. Curtenius, 6 F. Cas, No. 
a 045, 6 McLean 209; Columbus Ins. 

Co. Vv. Peoria Bridge ‘Assoc., 6 F. Cas. 
No. 3,046, 6 McLean 70; Silliman v. 
Troy, etc., Bridge Co., 23 F. Cas. No. 
12,853, 11 Blatchf. 274. 

"ark.—Hilger v. Chrisp, 98 Ark.’ 490, 
136 SW 660, 

Del.—Bailey v. Philadelphia, 
R. Co., 4 Del. 389, 44 AmD 593. 


etc., 


Tll.—-Illinois River Packet Co.‘ v. 


Peoria Bridge Assoc., 38 Ill. 467. 


Ind.—St. Joseph County v. Pidge, 
5 Ind. 13. 
Md.—Talbot County vy. Queen 


Anne’s County, 50 Md, 245. 
Mass.—Com, v..Breed, 4 Pick. 460. 
Pa.—Monongiwahela Bridge Cav. 

Kirk, 46 Pa. 112, 84 AmD 527. 
Wis.—Sweeney v. Chicago, etc., R. 

Co., 60 Wis. 60, 18 NW 756. 
33. Rogers Sand Co. v. _ Pitts- 

burgh) .ete., 'R?’Co., 139 Fed. 7, 71'CCA. 

419; Rhea v. Newport News, etc., R. 

Co., 50 Fed, 16, 21; Hatch v. Wallamet 

Iron Bridge Co., 6 Fed. 326, 7 Sawy. 


PAG CASS VICILY ety (bee CO” ive 
| Wiyeul, 82 ‘Miss. 223, 33 S' 965, 61 
LRA 578 ; 


“Navigable waters entirely within 
the limits of a state stand upon the 
same footing and are subject to the 
same controlling authority of con- 
gress as those extending through or 
reaching beyond the state. The right 
of the state, in the absence of con- 
gressional regulation to the contrary, 
to authorize the erection of bridges 
over such portion of navigable waters 
as may e embraced within its 
limits, does’ not depend upon the! 
length of such waters, nor is the 
state’s authority restricted or 
affected by the fact that some por- 
tion of the stream may extend be- 
yond its territorial jurisdiction. 
There is’ no distinction, unaer the 
commerce clause of the constitution, 
or in principle, ‘between a navigable 
‘stream running through two or more 
‘states, and such a stream located 
wholly in ‘one state, and connecting 
‘with other navigable waters, so as to 
‘form ‘a continuous channel of com- 


134 Fed. 973 [aff 141; 


NAVIGABLE WATERS 


water 


by a state.®? 


munication with foreign nations or 
among the states.” Rhea v. Newport 
News, etc., R, Co.,.supra. 

34 Huse v. Glover, 119 U. S. 543, 
7 SCt 313, 30 L. ed. 487; Hamilton v. 
Vicksburg, OL Gin tke. COvs 119: TT. .S.3280, 
UGP SOY 206, 30 Li. ed, 393; Escanaba, 
ete., Transp. Co, Chicago, 107. U.S. 
678, 683, 2 SCt ‘ss, 27 L. ed. 442; 
Gilman y. Philadelphia, 3. Wall. (U. 
S.) 718, 18 L, ed. 96; In re Seattle, 66 
Wash..-277, 119 P 798. 

“Nowhere could the power to con- 
trol the bridges in that eity [Chi- 
cago], their construction, form, and 
strength, and the size of their draws, 
and the manner and times of using 
them, be better vested than with the 
State, or the authorities of the city 
upon whom. it has devolved that 
duty.’ Escanaba, etc., Transp. Co. v. 
Chicago, supra. 

35. Hamilton v., Vicksburg, etc., 
Rz Co., 1192 U.S), 280, -73SCt 206,301. 
ed. 393; Gilman vy. Philadelphia, 3 
Wall. (U, S.) 713;> 729, 18 dig ed: 96; 
Green, etc., Nav. Co, v. Chesapeake, 
ete., RCo. 88), Kye. 1 0S Woe 6pahO 


Kyl 625, 2 LRA, 540; Com. v. Breed, 


4 Pick. (Mass.) 460. 

“Tt must not be forgotten that 
bridges, which are connecting parts 
of turnpikes, streets, and railroads, 
are means of commercial transporta- 
tion, as well 


over a bridge may be much greater 
than would ever be transported on 
the water which it obstructs. It is 
for the municipal power to weigh 
the considerations which belong to 
the subject, and to decide which 
shall be preferred, ‘and how far 
either shall be made subservient to 
the other.” Gilman v. Philadelphia, 


supra. 

{a] It is for the legislature and 
not .the judiciary (1) to decide 
whether greater public benefit will 
be derived from a bridge or from 
ininterrupted navigation. Green, ete,. 
Nav. Co. v. Chesapeake, etc., R. Co., 
88 Ky.’ 1, 10 SW 6, 10 KyL 625, 2 
LRA 540; Com. v. Breed, 4 Pick. 
(Mass.) 460. (2) If the bridge be 
authorized by the state in good faith, 
the federal courts are not bound to 
enjoin its construction. Gilman vy. 
Philadelphia, 3 Wall. (U. S.) 7138, 18 
L. ed. 96. 

36. Chico Bridge Co. vy. Sacramento 
Transp, Co.,. 123 ‘Cal. 178,'.55,P 780; 
In re Smithfield Creek Bridge, 6 
Whart. (Pa.) 3638, 

37. Philadelphia Port vy. Philadel- 
phia, 42 Pa, 209. 

38. Frost v. Washington County 
BR, COs, 9G. LCs LO Sey De AAC 8 UO Jao 
LRA 68; Peo. v. Hudson River Con- 
necting R. Corp., 228 N.,Y. (203, 126 
NE 801 [certiorari den 254 U. S. 631 
mem, 41.SCt.7%.mem, 65 L. ed. 447 
mem]. * 

“If congress declares a bridge or 
othér structure over or on navigable 
waters to be an unlawful structure, 
the state legislature cannot make it 
lawful nor can the state court de- 
clare it to be lawful. So, if congress 
declares the structure to be lawful, 
neither the state legislature nor the 
state court can, even upon.the most 
plenary proof, declare it unlawful as 
interfering with, navigation.’ Frost 


as navigable waters, 
and that the commerce which passes: 


[§ 30 


draw such delegation of power.’ A specific decla- 
ration by congress that a certain bridge structure 
is lawful or authorized precludes the exercise of any 
opposing authority by a state,?° but this result does 
not follow from the mere consent of congress to the 
constructing of a bridge in the manner authorized 
Under the general act of congress 
regulating the construction of bridges over naviga- 
ble waters,*° a state has power to authorize the con- 
struction of a bridge within its own territory upon 
plans approved by the war department*! or where 
the power delegated to the secretary of war has 


y. Washington County R. Co., supra. 

[a] Power of state cannot be exer- 
cised indirectly (1) where it cannot 
be exercised directly, in opposition 
to authority conferred by congress. 
Peo. v. Hudson River Connecting R. 
Corp., 228 N. Y. 203, 126 NE. 801 
[certiorari den 254 U. S. 631 mem, 41 
SCt 7 mem, 65 L. ed. 447 mem], (2)! 
The state cannot interpose its con- 
trol over the construction of a bridge 
by repealing the act. incorporating 
the company constructing it and sub- 
stituting a new franchise requiring a, 
bridge different from that authorized 
by congress and the federal jauthori- 
ties, Peo. v. Hudson River Connect- 
ing R. Corp., supra. 

[b] Tllustration.— Where a cor- 
poration, acting within the powers 
conferred by its state charter, to ac- 
quire rights necessary for its pur- 
poses, obtains from congress an en- 
actment declaring in terms that au- 
thority is granted to construct a 
certain bridge over a navigable river 
within the state, the plenary power 
of congress is exercised and the state 
has no authority to impose addi- 
tional requirements or conditions 
affecting the structure. Peo. v. Hud- 
son River Connecting R. Corp., 228 
N. Y. 203, 126 NE 801 [certiorari den 
254 U. S. 631 mem, 41 SCt 7 mem, 65 
L, ed. 447 mem]. 

39. . Peo. .v. internationals Bridge 
Co., 223 .N.: Y. 137, 119 NE 351. 

[a] Miustrations.— (1) sé act of 
congress authorizing a corporation to 
construct a bridge pursuant to the 
provisions of its state charter is 
merely a federal consent and waiver 
of objections to the bridge as au- 
thorized by the state and leaves to 
the state the control of the. bridge 
and the manner of its construction. 
Peo. v. International Bridge Co., 223 
N.' Y. 137, 119 NE 351 [expl.Peo. v. 
page River Connecting R. Corp., 
228 N. 208, 126 NE 801 (certiorari 
den 254 %. S. 631 mem, 41 SCt. 7 mem, 
65 L. ed. 447 mem)]., (2) The fact 
feat the state has ceded to the United 
States the lands under such bridge 
subsequent to its construction does 
not affect the state’s control thereof, 
the grant being subject to the physi- 
cal rights then existing and thereto- 
fore obtained. Peo. v. International 
Biase Coy 2235) Neo Xe DSR; All oe AN 


aia Act March 8, 1899 ¢@ 425 §§ 9, 

41. Kaw Valley Drain. Dist, v. 
Missouri Pac. R. Co., 99 Kan, 188, 161 
Pu 987 -) tReO; V2 Hudson River Con- 
necting R., Corp.,,.228 Neo ¥s:203, 126 
NE 801 [certiorari den 254:°U. Ss. 631 
mem, 41 SCt 7. mem, 65 L.' ed. 447 
mem]; Lenoir County yv. Crabtree, 
158 N.C, 357, .74,SE 105, 39 LRANS 
T2135 vs re ‘Seattle, 66 * Wash. tas: 
119 P 79 | 

[a] rhe act expressly grants to 
the states a part of the regulatory 
power of congress over bridges and 
recognizes that, notwithstanding the 
paramount jurisdiction of congress 
of the means and instrumentalities 
of interstate commerce, the bridging 
of navigable waters is: of vital in-: 
terest to the states. Kaw Valley 
Drain. Dist..v. Missouri Pac. R. Co., 
99 Kan. 188, 161 P 937. i 


\ For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number, 


§§ 30-31] 


not been exercised by him;*? nor does the act limit 


the power of the state over the 


approaches and connections which do not affect 
navigation ;*® and where congress has not assumed 
exclusive control of a bridge,** and notwithstanding 
the authority conferred on the secretary of war 
to direct changes in existing bridges,** a state may 
compel the removal or alteration of a bridye over 
intra-state waters to meet the requirements of 
changed traffic conditions,** although the bridge was 
originally constructed under state authority,*’ or 
under the sanction of state and municipal author- 
ity*® or state and federal authority.*® 
of the state are not curtailed by the provision of 
the ordinance of 1787 for government of the North- 
west Territory or of statutes admitting states into 
the Union that certain waters shall be highways and 
forever free,°° or by statutes which, without dealing 


42. Chew v. Pennsylvania R. Co., 
SO INeJee Bey 21:7; 19,8 A. 319; 

43.-Stone v. Southern Illinois, 
etc., Bridge Co., 206 U. S. 267, 27 SCt 
615, 51 L. ed..1057T. 

[a] The clause prohibiting devia- 
tion from the plans approved by the 
secretary of war does not limit the 
power of the state to authorize the 
construction of the connections, ex- 
tensions and facilities necessery to 
make the bridge available for the 
purposes for which it was intended. 
Stone v. Southern Illinois, etc., 
Bridge Co., 206 U. S. 267, 27 SCt 615, 
51 L. ed. 1057. 

44. Lake Shore, etc., R. Co. v. 
Ohio,,165, U.S. 365, 17 SCt..357,°41 hb. 


ed. 747; Peo. v. Metropolitan West 
Side El. R. Co., 285 Tl. 246, 120 NE 
748. 

45. Lake Shore, etce., R. Co. v. 
Ohio, 165 U.S. 365, 17 SCt 357, 41 L. 
ed. 747, 

46. Lake Shore, ete, R. Co. v. 
State, supra; Peo. v. Metropolitan 


West Side El. R. Co., 285 Ill. 246, 120 
NE 748; State v. Hutchins, 79 N. H. 
132, 105 A519, 2 ALR 1685; Peo. v. 
International Bridge Co., 223 N. Y. 
137, 119 NE 351. 

[a] Reconstruction of a bridge at 
a greater height-so as to permit pas- 
sage of larger vessels may _ be com- 
pelled by a state. State v. Hutchins, 
719 N. H. 132, 105 A 519, 2 ALR 1685. 

47. Peo. v: Metropolitan West 
Side El. R. Co., 285 Ill. 246, 120 NE 
748; State vy. Hutchins, 79 N. H. 132, 
105 A 519, 2 ALR 1685; Lehigh Vail- 
ley R. Co. v. Canal Board, 146 App. 
Div. 151, 130 NYS 978 [mod on other 
grounds 204 N, Y. 471, 97 NE 964, 
AnnCas1913C 1228]. 

[a] No irrevocable right to main- 
tain a bridge as originally constructed 
is conferred by a statute or ordi- 
nance authorizing the construction 
of the bridge, where by reason of 
changed conditions it becomes an 
unreasonable interference with water 


commerce. Peo. v. Metropolitan 
West Side El. R. Co., 285 Ill. 246, 120 
NE 748. 


48: Buffalo v. Delaware, etc., R. 
Co., 136 App. Div. 274, 120 NYS 1081 
[aff 60 Misc. 584, 112 NYS 590, and 
aff 204 N. Y. 562 mem, 97 NE 1103 
mem]. 

ae Peo. v. Metropolitan West 
Side El. R. Co., 285 Ill. 246, 120 NE 
748: Peo. v. International Bridge Co., 
995 NEY 187; 119 NDA a1, 

[a] Although an _ international 
pridge is primarily for interstate and 
foreign commerce, a New York cor- 
poration chartered to construct the 
bridge to which the federal govern- 
ment has given its assent, may be re- 
quired by the state, by an amend- 
ment to the corporate charter, to con- 
struct a roadway for vehicles and a 
pathway for pedestrians on that part 
of the bridge which is in the state, 
the control by the state being sub- 
ject only to federal regulations af- 
fecting the use of the bridge for in- 
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construction of 


is for a public 
These powers 


terstate and foreign commerce. Peo. 
v. International Bridge Co., 223 N. 
Vi 137; LEON 735 1 

50. Willamette Iron Bridge Co. v. 
Hatch, 125 US. 1, 8.SCt 841,31, sb. 
ed. 629; Hamilton y. Vicksburg, etc., 
R, Co., 119 U. S. 280, 7 SCt 206, 30 L: 
ed. 393; Cardwell v. American River 
Bridge Co., 113'°U. S./ 205, 5 SCt 423, 
28 L. ed. 959; Escanaba, etc., Transp. 
Cor vs. Chicago, 10% Ui Si 678.22) SCt 
185, 27 L. ed. 442; Schearer v. 
Columbia-St. Bridge Co., 27 Fed. 172; 
Peo: Vv. Potrero, 6te. sR Con. 67 (Cal 
166, 7 P 445; Peo. v. Metropolitan 
West Side El. R. Co., 285 Ill. 246, 120 
NE 748; Illinois River Packet Co. v. 
Peoria Bridge Assoc., 38 Ill. 467; 
Muskingum County v. Board of Pub- 
ae ites 39 Oh. St. 628. See supra 


51. Willamette Iron Bridge Co. v. 
HMateh et25"u. Si) SASCEISrt 31st 
ed. 629. 

[a] Thus, by the statute appro- 
priating money for improving the 
Willamette River in Oregon, and 
making Portland a port of entry, 
congress did not assume police power 
over that stream so as to deprive the 
state of power to authorize the erec+ 
tion of a bridge over it without the 
consent of congress. Willamette 
Iron Bridge Co. v.. Hatch, 125 U.S. 


,1, 8 SCt 811, 31 L, ed. 629. 


52. Milnor v. New Jersey R., etc., 
Co., 3 Wall. (U. S.) 721, 16 L. ed. ‘799. 

[a] Statutes for enrollment and 
licensing of coastwise vessels do not 
prohibit a state from creating ob- 
structions. Milnor v. New Jersey R., 
aed Co., 3 Wall. (U. S.) 721, 16 L. ed. 
799. 

53. Peo. v. Delaware, etc., Co., 213 
N. Y. 194, 107 NE 506. 

[a] Rmle applied.— Where, by 
statute, it is provided that a railroad 
corporation may construct a bridge 
over any creek within the state, navi- 
gated as therein stated, upon the con- 
sent of the public service commis- 
sion, a judgment compelling a rail- 
road company to remove its bridge, 
trestle, and piles Supporting it from 
the creek, but providing that upon so 
doing the railroad shall be permitted 
to erect a draw, lift, or suspension 
bridge upon the site of its present 


bridge which shall not interfere with: 


the navigation of such creek, should 
be modified to provide that the rail- 
road upon obtaining the consent of 
the public service commission may 
erect a new bridge over the creek of 


the form and dimensions to be deter-. 


mined by the public service commis- 
sion. 
N. Y. 194, 107 NE 506. 

54. U. S.—Egan y. Hart, 165 U.S. 
188, 17 SCt 300, 41 L. ed. 680; Pound 
wiioturck; 95 U.S. 459; 124 LL. edi. 525; 
Willson v. Black Bird Creek Marsh 
Co., 2 Pet. 245, 7 L. ed. 412. 

Conn.—Holyoke Water Power Co. v. 
Connecticut River Co., 52 Conn, 570. 

Me.—Brooks vy. Cedar Brook, etc., 
Impr. Co., 82 Me. 17, 19 A 87, 17 Am 


Peo. v. Delaware, etc., Co., 213 
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specifically with obstructions, authorize the im- 
provement of navigable waters®! or regulate ves- 
sels used in navigation.®? 

Power of state court. In the absence of a dele- 
gation to it by the legislature of its authority to 
consent to the erection of a bridge, such consent 
cannot be conferred by a court of the state.>? 

[§ 31] c. Dams. 
congress a state may authorize the construction 
of a dam across a navigable river wholly within 
the boundaries of the state,°+ even though the dam 


In the absence of legislation by 


purpose other than the improve- 


ment of navigation,®® and especially where the ob- 
struction to navigation is partial and ineonsider- 
able®® or the dam is provided with locks and is for 
the improvement and deepening of rivers for navi- 
gation.°* Authority to regulate the height of dams 
may also be conferred on a commission.®® 


The 


SR 459, 7 LRA 460. 

Minn.—Heiberg vy. Wild Rice Boom 
Co., 127 Minn. 8, 148 NW 517. 

N. H.—State v. Sunapee Dam Co., 
70_N. H, 458, 50 A 108, 59 LRA 55. 

N. J.—Glover v. Powell, 10 N. J. 
Eq. 211. 

N. Y.—Thompson y. State, 204 App. 
Div. 684, 198 NYS 590; Peo. v. State 
den Commn., 116 Mise. 774, 191 NYS 

S. C—McDaniel v. Greenville-Caro- 
lina Power Co., 95 S. C. 268, 78 SE 
980, 6 ALR 1321. 

Wis.—Chippewa, etc., Impr. Co. v. 
State R. Commn., 164 Wis. 105, 159 
NW, 739; In re Southern Wisconsin 
Power Co., 140 Wis. 245, 122 NW 801; 
Falls Mfg. Co. v. Oconto River Impr. 
Co., 87 Wis. 134, 58 NW 257; Tewks- 
bury v. Schulenberg, 41 Wis. 584; 
Stoughton v. State, 5 Wis. 291. 

[a] Under its police powers a 
state may authorize the construction 
of a dam across a navigable stream 
to promote the drainage of lowlands. 
Manikault v. Springs, 199 U. S. 473, 
26 SCt 127, 50 L. ed. 274. 

[b] Sufficiency of authorization.— 
The power given to state officers to 
authorize the use of lands under 
water does not permit them to au- 
thorize the construction of a perma- 
nent dam in a navigable stream. 
Peo. v. Page, 39 App. Div, 110,56 
NYS 834, 58 NYS 239. 

{[c] Only the state can grant the 
franchise or privilege of damming 
back the waters of a _ navigable 
stream. Keystone Wood Co. vy. Sus-° 
quehanna Boom Co., 240 Fed. 296, 153 
CCA (222. 

55. State v. Eau Claire, 40 Wis. 

Kilbourn Mfg. 


533, 

56. Woodman v. 

Co., 30 F. Cas. No. 17,978, 1 Abb. 158, 
1 Biss. 546; State v. Sunapee Dam 
Co},. 70 NEGA £58560 =A. 108% 

[a] Rule applied.—Where, by rea- 
son of the prior erection of other 
dams ‘and the existence of rapids, 
free and continuous travel upon the 
river is impossible, the erection of a 
dam cannot substantially or unrea- 
sonably impair, or materially affect, 
navigation, and a legislative grant 
of the right to erect it is valid. 
Waterford Electric Light, etc., Co. v. 
State, 208 App. Div. 273, 203 NYS 858 
{mod 117 Misc. 480, 191 NYS 657, and 
aff 239 N. Y. 629 mem, 147 NE 225 
mem ]. 

57. Huse v. Glover, 119 U. S. 543, 
7 SCt 318, 30 L. ed. 487; James Frazee 
Milling Co. v. State, 122 Mise. 545, 
204 NYS 645. See Palmer v. Cuya- 
hoga County, 18 F. Cas. No. 10,688, 3 
McLean 226 (general discussion of 
subject); Waterford Blectric Light, 
etc., Co. v. State, 208 App. Div. 273, 
203 NYS 858 [mod 117 Misc. 480, 191 
NYS 657, and aff 239 N. Y. 629 mem, 
147 NE 225 mem] (where the dam 
would improve navigation between it 
and another dam above it). 

58. See cases infra this note. 

[a] Wisconsin statute (1) giving 
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power of a state to authorize the construction of 
dams may not be exercised so as to injure property 
situated beyond the jurisdiction®® or to obstruct a 
stream contrary to an act of congress;® but this 
authority is not taken away by the provision of 
the ordinance of 1787 for the government of the 
Northwest Territory that certain rivers shall be 
common highways and forever free, or by similar 
provisions in statutes admitting states to the 
Union,®! or in a state constitution.°? A declara- 
tion by the legislature of its intention to canalize 
a river is a sufficient revocation of any previous 
consent to the location of a dam in the river.** 

[§ 32] d. Booms and Docks. A state has plenary 
power to authorize the construction of booms in 
navigable waters in the absence of a prohibitory 
federal statute,** and a federal statute prohibiting 
the creation of any obstruction ‘‘not affirmatively 
authorized by law’’ does not condemn a boom there- 
tofore authorized by the law of a state if it com- 
plies with that law.® Likewise a state or the mu- 
nicipality or board to which the power is delegated 
may regulate the use of docks subie¢t to the right 
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[§§ 31-94 


to collect wharfage.** 

[§ 33] e. Drainage, Refuse, and Diversion. The 
state and its authorized subdivisions have control 
of drainage into navigable waters within the state 
in the absence of a prohibitive federal statute,®? 
and a state may authorize a municipality to empty 
its drains into the sea,®* except where this may be 
in violation of the rights of a neighboring state®® 
or create a nuisance interfering with private con- 
stitutional rights.”° .Also a state may, as a police 
regulation, prohibit, except under certain restric- 
tions, deposits in navigable waters.71 Subject to 
state constitutional provisions limiting the powers 
of the legislature,*? it is within the power of a state 
to divert water if the right of navigation is not” 
substantially impaired,** but not otherwise.7* The 
state cannot destroy navigable waters through a 
drainage scheme*® no matter how great the public 
benefit thereof may be,*® but changes of channels 
in a drainage improvement is a valid exercise of 
legislative power.** 

[§ 34] 3. Concurrent Federal and State Control.’® 
Where congress has acted by forbidding the erec- 


the railroad commission control over 
dams was intended to apply to all 
dams, and announces a general policy 
applicable to all the navigable waters 
of the state. Chippewa, etc., Impr. 
Co. v. State R. Commn., 164 Wis. 105, 
159 NW 739. (2) Such statute is not 
invalid as a delegation of legisla- 
tive power. Chippewa, etc., Impr. 
Co. v. State R. Commn., supra. — (3) 
The commission is authorized to con- 
sult the interests of riparian owners 
and make an order lowering the level 
of a reservoir lake to prevent injury 
to riparian property. Chippewa, etc., 
Impr. Co. v. State R. Commn., supra. 

59. Holyoke Water Power Co. Vv. 
Connecticut River Co., 52 


570. 
: 60. U.S. v. Rio Grande Dam, etc., 
Co., 174 U. S. 690; 19 SCt 770, 43 L. 


ed. 1136. 
61. Huse v. Glover, 119 U. S. 543, 
And see 


We SCt err 30 L. ed. 487. 
supra 4 
62. Aacueault v. Springs, 199 U.S. 
473, (26 SC 127,50 Le eda 274. 
63. West Virginia Pulp, etc., Co. 
v. Peck, 189 App. Div. 286, 178 NYS 
663 [aff 104 Mise. 172, 171 NYS 1065]. 
64. North Shore Boom, etc., Co. v. 
Nicomen Boom Co., 212 U. S. 406, 29 
SCt 355, 538 L. ed. 574; J. S. Keator 
Lumber Co. v. St. Croix Boom Corp., 
72 Wis. 62, 38 NW 529, 7-AmSR 837; 
Stevens Point Boom Co. y. Reilly, 44 
Wis. 295. 
[a] Acts of congress making ap- 
propriations for the improvement of 
a river lying within a state do not 
operate as an inhibition against state 
legislation authorizing the, construc- 
tion of booms, dams, etc., so:as to 
make unlawful such structures when 
erected under state authority. U.S. 
v. Bellingham Bay Boom Co., 81 Fed. 


Conn, 


658, 26 CCA 547 [rev on other grounds; 


176 U. S. 211, 20 SCt 3438, 44 L. ed. 
437]. 

(by Such a grant cannot authorize 
a trespass by the ~rantee on lands to 
which he has no title, but is only 
valid as against the public. Stevens 
Point Boom Co, v. Reilly, 44 Wis. 295. 

65. U. S. v. Bellingham Bay Boom 
Coe uTGHWseS: 224,120 SC. 343) 44-17: 
ed. 437. 

66. Hecker v. New York Balance 
Dock Co., 24 Barb: (N. .Y.) 215. 

67. U.S. v. Brazoria County Drain. 
Dist: No: 3, 2 FEF. (2d) '861; Gray. ‘v: 
Reclamation Dist. No. 1500, 174 Cal. 
622,-163 P 1024. 

[a] Federal statute construed.— 
The federal statute (30 U. S. St. at L. 
1151 ¢ 425 §§ 10, 13,26 U.S. 'St.oat. Le 
454 ce 907 § 10), prohibiting alter- 
ations -of the condition of naviga- 


pe ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ble waters or the erection of struc- 
tures therein without the approval of 
the war department does not require 
that the drainage plans adopted by a 
state drainage district have such ap- 
proval, or authorize the enjoining of 
drainage operations as a nuisance, 
although the drain causes a navigable 
waterway to be somewhat obstructed 
by erosion and deposits due to faulty 
construction. Une} Sser Vag erazoria 
Ponnty: Drain. Dist. No. 3, 2 F. (2d) 

[b] Drainage incident to improve- 
ment.— (1) A _ river improvement 
scheme is not invalid merely because 
it incidentally involves drainage. Peo. 
v. State Water Supply Commn., 209 
N. Y. 299, 103 NE 162. (2) Power of 
state to improve waterways. gener- 
ally see infra § 38. 

68. Darling v. Newport News, 249 
U. S. 540, 39 SCt 371, 63 L. ed. 759 
[aff 123 Va. 14, 96 SE 307, 3 ALR 


748). 
69. Darling v. Newport News, 
supra, 
70. Darling v. Newport News,’ 
supra. 
71. Escambia County v. Pensacola 


Pilot Comrs., 52 Fla. 197, 42 S 697, 
120 AmSR 196; New York vy. Furgue- 


son, 23 Hun (N. Y.) 594 (L. [1875] 
c 604). 
72. Hazen vy. Perkins, 92 Vt. 414, 


105 A 249, 23 ALR 748. 

[a] In Vermont the general as- 
sembly cannot grant to private per- 
sons for private purposes the right 
to control by artificial means the 
water level of a boatable lake. Hazen 
v. Perkins, 92 Vt. 414, 105 A 249, 23 
ALR 748. 

73. Minnesota Canal, etc., Co. v. 
Pratt, 101 Minn. 197, 112 NW ‘395, 
11 LRANS 105. And see Russell v. 
Henna, 10 Porto Rico Fed. 484 (dis- 
cussing the point). 

[a] Retroactive effect.—A statute 
authorizing a municipal corporation 
to divert waters on condition that it 
shall keep a certain depth of water in 
the stream at low-water mark, and 
maintain such navigable depth at all 
times, is not retroactive so as to re- 
quire restoration of navigability to a 
stream from which water had previ- 
ously been diverted by statutory au- 
thority. Hempstead v. New York, 52 
App. Div, 182, 65 NYS 14. 

74 U.S. v. Rio Grande Dam, etc., 
Co! 174 °U. Si 690,119 SCt 7707 43%. 
ed, 1136; Guthrie v. McConnel, 2 Oh. 
Dec. (Reprint) 157, 1 WestLMonth 
593; State v. Powers, 124 Tenn. 553, 
137 SW 1110. 

[a] Construction of statute.—Rev. 
St/'(1878).§ 283899(19 Uy SuSt ate L. 


377 c 107, and 26 U.S. St..at L. 1101 
c 561 § 18), recognizing and assenting 
to the appropriation of water for 
mining and irrigation purposes, under 
laws of the states, in contravention 
of the common-law rule as to con- 
tinuous flow, cannot be construed to 
confer upon any state the right to 
appropriate all the waters of streams 
tributary to a navigable watercourse, 
so as to destroy its navigability. U. 
S. v. Rio Grande Dam, etc., Co., 174 
U. S. 690, 19 SCt 770, 48 L. ed. 1136 
[rev 9 N: M. 292, 51 P 674). _ 

75. In re Crawford County Levee, 
etc., Dist. No. 1, 182 Wis. 404, 196 
NW 874; In re Rutland Drain. Dist., 


148 Wis. 421, 134 NW. 838; In re 
Horicon Drain. Dist., 136 Wis. 238, 
116 NW 16; In re Horicon Drain. 


Dist,.. 136: Wis.: 227, 116, NW 12. 

[a] Under the Federal Swamp 
Land Act the implied duty to drain 
swamp lands must be confined to 
lawful modes and may not annul fed- 
eral ordinances and statutes relating 
to navigable waters. In re Crawford 
County Levee, ete., Dist. No. 1, 182 
Wis. 404, 196 NW 874. 

[b] A war department permit for 
the establishment of a drainage dis- 
trict which expressly provides that 
it does not grant the right to in- 
fringe federal or state laws or to in- 
terfere with navigation does not au- 
thorize the drainage scheme to be 
carried out so as to destroy an inter- 
state ferry route and large areas of 
navigable waters. In re Crawford 
County Levee, ete., Dist. No. 1, 182 
Wis. 404, 196 NW 874. 

[c]. A finding of a state railroad 
commission that the construction 
work of a drainage district does not 
materially impair the navigability of 
waters cannot be sustained when con- 
trary to the facts. In re Crawford 
County Levee, etc., Dist. No. 1, 182 
Wis. 404, 196 NW 874. 

{d] That the navigation of one 
stream will be benefited does not 
authorize a drainage district to de- 
stroy other navigable waters. In re 
Crawford County Levee, ete., Dist. 
No. 1, 182 Wis. 404, 196 NW 874. 

76. In re Crawford County Levee, 
etc., Dist. No. 1, supra, 

77. In re Trempealeau Drain. 
Dist., 146 Wis. 398, 1381 NW 838. 

[a] Spreads of a river within a 
drainage district may lawfully be de- 
stroyed in making a drainage im- 
provement. In re Trempealeau 
Drain. Dist., 146 Wis. 398, 131 NW 


838. 
78. Necessity for concurrent con- 
en to construct dams see infra 


ry 


tion of a structure in a navigable river within a 
state, except on plans authorized by the secretary 
of war, but has not manifested an intent to super- 
sede the original authority of the state, the erection 
of such a structure depends upon the concurrent 
or joint assent of both the national and state gov- 
As a rule the consent of the state is 
required where the authority for placing the ob- 
‘struction is merely the license of the secretary of 
war without the affirmative authorization of con- 
gress,®°° but if affirmatively authorized by congress . 
the consent of a state is not required for placing 
‘instrumentalities of interstate commerce across a 


§§ 34-37] 


ernments.”® 


navigable boundary stream.*! 
[§ 35] 4. Canada. 


79. U. S.—Montgomery v. Port- 
fand, 190 U2 °S. 89,23) SCt°785, 47 L. 
ed? * 965U fall 88> Or! 215,862 P T5575 
Calumet Grain, etc., Co. v. Chicago, 
LSS PUM S 437 Bs SOC 47 T7947 Lh: 2 ed 
532; Cummings v. U. S., 188 U. S. 
410, 23 SCt 472, 47 L. ed. 525; Chicago 
Transp. Co. v. Pennsylvania Co., 246 
Fed. 190. 

Ill.—Department of Public Works, 
etc. v.’ Engel, 315 Tll. 577, 146 NE 
521; Peo. v. Metropolitan West Side 
ml. R. Co., 285 Ill. 246, 120 NE 748. 

Minn.—Minnesota Canal, etc., Co. 
v. Pratt, 101 Minn, 197, 112 NW 395, 
11 LRANS 105. 

N. Y.—Peo. v. Hudson River Con- 
necting R. 'Corp., '228 N. Y.°203, 126 
NE 801 [certiorari den 254 U. S. 6381 
mem, 41 SCt 7 mem, 65 L. ed. 447 
mem]. 

Tex.—Gulf, etc., R. Co. v. Meadows, 
56 ‘Tex! Civs "AY 131;'120 ‘SW 521. 

Wash.—Wilson v., Oregon-Wash- 
ington R., ete., Co., 71 Wash. 102, 127 
P 847. ; 

And see Commerce §§ 13-15. 

“Where there is a Federal law 
which it is claimed also applies to 
the subject and requires the consent 
of the Federal Government, then 
there is a coneurrent or joint juris- 
diction of the state and National gov- 
ernments over the erection of a 
structure which obstructs naviga- 
tion.’”” North Shore Boom, etc., Co. v. 
Nicomen Boom Co., 212 U. S. 406, 412, 
29 SCt 355, 53 L. ed. 574; Economy 
ight, etc., Co. v:-U. S.,°256 Fed. 792, 
268, CCA’ 138 ‘[aff’ 256 Us’S: 1178, 41 
SCt 409, 65 L. ed. 847]. 

[a] Tlustrations.—(1) Under Act 
Septy 29) CL S90 (S07 Ue SO Stat esc 
907), providing that’dams or other 
structures in navigable waters of the 
United States shall not be built 
without authority of the secretary of 
war, and Act March 3, 1899 (30 U.S. 
St. at L. 1151 c 425) § 9, relating to 
navigable waters wholly within the 
state, dams or other structures may 
be built only by joint assent of the 
national and state governments. 
Economy Light, etc., Co. v. U. S., 256 
Fed: 792, 168 CCA 138 [aff 256 U. S. 
113, 41 SCt 409, 65 L. ed. 847]. °(2) 
A bridge across the Chicago River, 
built under authority from the state 
and according to plans approved by 
the secretary of war, is a lawful 
structure. Chicago Transp. Co. v. 
Pennsylvania Co., 246 Fed. 190. 

[b] Statute constrmed.—Act March 
3, 1899 ‘(30 U. S. St. at. L. ¢ 425), un- 
der which dams or other structures 
may be built in or over navigable 
streams wholly within a state only 
by joint assent of the national and 
state governments, should be con- 
strued to refer to navigable capacity 
and not rigidly restricted to streams 
floating interstate or foreign com- 
merce at the time of its passage. 
Economy Light, ete., Co. v. U. 8., 256 
Fed. 792, 168 CCA 138 [aff 256 U. S. 
113, 41 SCt 409, 65 L. ed. 847]. 

80.. Hubbard vy. Fort, 188 Fed, 987; 
Wilson v. Hudson County Water Co., 
76.N. J.) Ha. 643, 76° A 560. 

[a] Water pipes. — Under Act 
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Only an act of the Canadian 
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public right of 
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parliament can authorize an interference with the 


navigation... A grant from the 


crown which derogates from such right is void.** 
While before the union of the provinces a provin- 
cial legislature could authorize an obstruction,** 
such a legislature does not have that power since 
the provinces were united.®® 

[§ 36] 5. England. In England the supreme gov- 
erning power has authority to obstruct or stop the 
navigation of streams.*® 

[§ 37] C. Improvement and Regulation®’—1. In 
General—a. Federal Powers.*® 
which is paramount to that of the states,®® to make 


Congress has power, 


improvements in the navigable streams of the 


United States,®*° 


March 3, 1899 c 425 § 10 (Comp. St. 
[1901] p 3541) a license from the sec- 
retary of war authorizing the laying 
of water pipes under interstate navi- 
gable waters is merely a declaration 
that such pipes will not be detri- 
mental to navigation and is not a 
positive declaration by authority of 
congress dispensing with the neces- 
sity of obtaining authority from the 
state. Hubbard v. Fort, 188 Fed. 987. 

81. Hubbard vy. Fort, supra (lay- 
ing water pipes). 

@2. Queddy River Driving Boom 
Co.. v.. Davidson, 10)Can, “S25 C. ° 2225 
Reg. v. Fisher, 2 Can. Exch. 365. 

83. Reg. v. Fisher, supra. 

84 Reg. v. Fisher, supra. 

[a] Exercise of authority.—Au- 
thority conferred upon the crown by 
a provincial legislature prior to the 
union of the provinces to create an 
obstruction to navigation was exer- 
cisable by the governor-general in 
council, and not by the lieutenant 
governor of the ‘province. Reg. v. 
Fisher, 2 Can. Exch. 365. 

85. Queddy River Driving Boom 
Co. v. Davidson,..10°Can. S.°C. 222; 
Reg. v. Fisher, 2 Can. Exch. 365. 

fa] Bridge.—A provincial legis- 
lature has no power to authorize the 
construction of a bridge over a navi- 
gable river. Re: Brandon Bridge, 2 


Man. 14. 

86. Rex v. Montague, 4 B. & C. 
598, 10 ECL 719, 107 Reprint 11838. 
See Langdon v. New York, 93 N. Y. 
129 (rule stated). 

87. Gross references: 
Establishment of harbor lines see 


infra §§ 45-47. 

Harbor commissioners see infra § 48. 

Improvement by levees see Levees 
and Flood Control 35 C. J. p 995. 

Power of state to authorize dams see 
supra § 31. 

Power to take riparian rights by 
eminent domain see Eminent Do- 
main § 85. 

88. As regulation of commerce see 
Commerce § 83, 

g9. Alabama Power Co. vy. Gulf 
Power Co., 283 Fed. 606; Henry Dal- 
ton, etc. Co. v. Oakland, 168 Cal. 
463, 148 P 721; West Virginia Pulp, 
etc., Co. v. Peck, 82 Misc. 72, 148 NYS 
720 (in tidal and boundary streams) ; 
State v. Milwaukee, 156 Wis. 549, 
146 NW 775. 

90. Tempel v. U. S., 248 U. S. 121, 
39 SCt 56, 63 L. ed. 162; Greenleaf 
Johnson Lumber Co. v. Garrison, 237 
Tes! 251935 SCtsb1, 59 a. edv"939; 
Lewis Blue Point Oyster Cultivation 
Co. v. Briggs, 229 U. S. 82, 33 SCt 
679, 57 L. ed. 1083; U. S. v. Chandler- 
Dunbar Water Power Co., 229 U. S. 
53, 33 SCt 667, 57 L. ed. 1063; Gibson 
VERT SorL66 “Uo. 200 7,2 Set BTS) 
41 Ll. ed. 996; Delaware R. Co. v. 
Weeks, 293 Fed. 114; Greenleaf John- 
son Lumber Co. v. U. S., 204 Fed. 
489; Hagerla v. Mississippi River 
Power Co., 202 Fed. 776; Jenkins v. 
WSs 60 Ct. Cl. 23° Hood v.2Ul'S., 49 
Ct. Cl. 669; Barnes v. U. S., 46 Ct. Cl. 
7; Bedford y. U. S. 386 Ct. Cl, 474 
[aff 192 U.S. 217, 24 SCt 238, 48 L. 
ed. 414]; Marine R., etc., Co, v. U. S., 


and for this purpose to determine 


49 App. (D. C.) 285, 265 Fed. 437 [aff 
257 U. S. 47, 42 SCt 32, 66 L. ed. 124]; 
Benner y. Atlantic Dredging Co., 134 
N. Y. 156, 31: NE 328, 30 AmSR 649, 
17 LRA 220; Little Falls Fibre Co. v. 
Henry Ford & Son, Inc., 127 Misc. 
834, 217 NYS 534; State vy. Milwau- 
kee, 156 Wis. 549, 146 NW 775. - 

“Whether navigation upon waters 
over which Congress may exert its 
authority requires improvement at 
all, or improvement in a particular 
Way, are matters wholly within its 
discretion.” Scranton v. Wheeler, 
179 U. S. 141, 162, 21 SCt 48, 45 L. ed. 
126 [quot Greenleaf Johnson Lumber 
Co. v. Garrison, 237 U. S. 251, 35 SCt 
551, 557, 59 L. ed. 939]. 

“The public right of navigation 
always included the right of govern- 
ment to facilitate and improve navi- 
gation, by the erection of beacons, 
the removal of obstructions, the cut- 
ting and deepening of channels, etc., 
which latter right in this country is 
vested in the national government by 
the provisions of its constitution for 
the regulation of commerce with for- 
eign countries and among the states.” 
Lewis Blue Point Oyster Cultivation 
Co. v. Briggs, 129 App. Div. 574, 576, 
114 NYS 313 [aff 198 N.Y. 287, 91 
NE 846}. 

[a] Police power.—It is said that 
the acts and conduct of the federal 
government in improving the navi- 
gability of a stream are referable to 
the police power. Gray v. Reclama- 
tion Dist. No. 1500, 174 Cal. 622, 163 
P 1024. 

[b] Sufficiency of statute.—(1) An 
act of congress making an appropria- 
tion for a specific improvement of a 
navigable stream is sufficient author- 
ity to the secretary of war to make 
the improvement. Greenleaf John- 
son Lumber Co. y. U. S., 204 Fed. 489. 
(2) The United States has full power 
to improve rivers and arms of the 
sea forming the highways of com- 
merce, and may by statute provide 
for the exercise of that power in 
such legislative meagerness of form 
as suits itself. Benner vy. Atlantic 
Dredging Co., 134 N. Y. 156, 31 NE 
328, 30 AmSR 649, 17 LRA 220. 

[c] Congress has power to close 
one of several channels in a naviga- 
ble stream, if in its judgment the 
navigation of the river will be im- 
proved thereby. South Carolina v. 
Georgia, 93 U. S. 4, 23 Ly. ed. 782. 

{d] Improvement for mooring 
war vessels.—‘“‘The mooring of ves- 
sels is aS necessary as their move- 
ment, and the navigability of a river 
ean. be maintained or increased as 
legally for the accommodation of war 
vessels as for trading vessels, those 
of public ownership as well as those 
of private ownership, and we cannot 
enter into a consideration of what 
may be necessary for either purpose.” 
Greenleaf Johnson. Lumber Co. v. 
Garrison, 237 U. S, 251, 268, 35 SCt 
551, 59 L. ed. 939. 
| [fe] Reservation in a state grant 
may be invoked by the federal gov- 
ernment under its power to improve 
navigable waters where a state has 
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and declare what waters are navigable. 
the federal government has power to regulate®? and 
improve®? harbors of the United States; to make 
contracts for the work of improvement,**. such as 
the removal of rock;®* and to deposit removed ma- 
terial in any part of the harbor within its control;°® 
or, in improving a stream, to place the dredged ma- 
terial along the banks to prevent erosion and main- 


granted a right to construct a‘'dam in 
a navigable stream with a reserva- 
tion of the right to withdraw assent 
to the use of the privilege. Hood v. 
DHSe149eCt. Cl. 669, 

{f] Rights of riparian owners.—A 
river ,improvement need not be de- 
layed because the operation of natu- 
ral causes may in time diminish the 
injury to riparian owners. Bedford 
Ve WSs B6eCtoCl; als Patt, 192 JU.) Ss 
217, 24 SCt 238, 48 L. ed. 414]. 

91. U. S. v. Chandler - Dunbar 
Water Power Co., 229 U. S. 58, 33 SCt 
667, 57 L. ed. 10638. 

fa] Congress did not act arbi- 
trarily in determining, by Act March 
8, 1909 § 11, that for purposes. of 
navigation the entire flow of the 
rapids and falls of the St. Marys 
River in Michigan should be devoted 
exclusively to that end. U. S._v. 
Chandler-Dunbar Water Power Co., 
DIOLS. He, tesiroCts 667, jor He. .ed) 


1063. 

Southern Pac. Co. v. Western 
Pac. R. Co., 144 Fed..160 [rev on 
other grounds 151 Fed. 376, 80 CCA 
606]. 

South Carolina v. Georgia, 93 
U. S. 4, 23 L. ed.. 782; Southern Pac. 
Co. v. Western Pac. R. Co., 144 Fed. 
160 [rev on other grounds 151 Fed. 
376, 80 CCA 606]; Southern Pac. Co. 
w,  UiyS,, b 8) Ct., Ol.: 428: 

“As commerce embraces naviga- 
tion, the improvement of harbors and 
bays along our coast, and of navi- 
gable rivers within the States con- 
necting with them, falls within the 
power.” Mobile County v. Kimball, 
102 U. S. 691, 697, 26 L. ed.- 238. 

{a] Extent of authority conferred. 
—A statute making appropriations 
for harbor improvement has been 
held to confer authority to direct a 
diversion of water from one channel 
into another, notwithstanding the 
constitutional fact that it promotes 
the commerce of one state to the 
prejudice of that of another. South 
Carolina v. Georgia, 93 U. S. 4, 23 L. 
ed. 782. 

94, Benner v. Atlantic Dredging 
Co., 134 N. Y. 156, 31 NE 328, 30 Am 
SR 649, 17 LRA 220, 


95. Benner v. Atlantic Dredging 
Co., supra. 
96. Sewell v. Arundel Corp., 20 F. 


(2d) 503; Southern Pac. Co. v. West- 
ern Pac. R. Co., 144 Fed. 160 [rev on 
other grounds 151 Fed. 376, 80 CCA 


606 J. 
on Jenkins v. U. S.,.60 Ct. Cl. 23. 
98. As regulation of commerce see 
Commerce § 83. 
- 99. U, S.—Monongahela Nav. Co. 
v. U. S., 148 U. S. 812, 13 SCt 622, 37 
L. ed. 463; Sands v. Manistee River 
Impr. Co, 123 U. S. 288, 8 SCt 113, 
31 L. ed. 149; Corrigan Transit Co. v. 
Chicago Sanitary Dist., 137 Fed. 851, 


70 CCA 381. 


Cal.—Henry Dalton, etc. Co. v. 
Oakland, 168 Cal. 468, 143 P 1721; 
Gunter v. Geary, 1 Cal. 462. 

Union Co., 12 


Conn.—Kellogg  v. 
Conn, 7. 

Ida.—Mashburn v. St. Joe Impr. 
Co., 19 Ida. 30, 113 P 92, 35 LRANS 
824, 

Ill.—Peo. v. Economy Light, etc., 
Co., 241 Ill. 290, 89 NE 760 [writ of 
error dism 234 U.S. 497, 34 SCt 973, 
58 L. ed. 1429]. o 

Ind.—St. Joseph County y. Pidge, 
5 Ind. 13. 

Ky.—McReynolds v. Smallhouse, 8 
Bush 447. 

Mass.—Home for Aged Women y. 


NAVIGABLE WATERS 


Likewise 


Com., 202 Mass. 422, 89 NE 424, 24 
LRANS 79. 

Mich.—Manistee River Impr. Co, v. 
Sands, 53 Mich. 593,19 NW 199 [aff 
123) Us--Si eF88e8 SCtr113) 581: 4k, led: 
149]; Benjamin v. Manistee River 
Impr. Co., 42 Mich. 628, 4 NW 483. 

Miss.—Homochitto River Comrs. v. 
Withers, 29 Miss. 21, 64 AmD 126. 

N. Y.—Hinkley v. State, 234 N. Y. 
309, 187 NE 599; Fulton Light, etce., 
Co, v. State, 200 N. Y. 400, 94 NE 
199, 37 LRANS 307 [rearg den 202 
N. Y. 543 mem, 95 NE. 1129 mem]; 
State Water Supply Commn. v. Cur- 
tis, 192 N. Y. 319, 85 NE 148; Peo. 
vy. New York, etc., Power Co., 219 
App. Div. 114, 219 NYS 497; Thomp- 
son y. State, 204 App. Div. 684, 198 
NYS 590; Burns v. New York, 178 
App. Div. 615, 165 NYS 615 [aff 232 
N. Y. 523 mem, 134 NE 556 mem]; 
Lehigh Valley R. Co. v. Canal Bd., 
146 App. Div. 151, 130 NYS 978 [mod 
on other grounds 204 N. Y. 471, 97 
NE 964, AnnCas1913C 1228]; Cham- 
plain Stone, etc., Co. v. State, 142 
App. Div. 94, 127. NYS 131 [aff 66 
Misc. 434, 123 NYS 546, and aff 205 N. 
Y. 5389 mem, 98 NE 1100 mem]; James 
Frazee Milling Co. v. State, 122 Misc. 
545, 204 NYS 645; Stegmeier v. State, 
117 Misc. 626, 191 NYS 894 [motion 
to app to Ct. of App. den 205 App. 
Div. 864 mem, 197 NYS 951 mem]; 
West Virginia Pulp, etc., Co. v. Peck, 
104 Misc. 172, 171 NYS 1065 [aff 189 
App. Div. 286, 178 NYS 663]; West 
Virginia Pulp, etc., Co. v. Peck, 82 
Mise. 72, 148 NYS 720; Haselo. v. 
State, 73 Misc. 532, 131 NYS 26. And 
see Waterloo Woolen Mfg. Co. ev. 
State, 118 Mise. 516, 523, 194 NYS 
155 (regardless of whether Seneca 
Outlet is considered as a navigable 
stream or as a state canal, “the state 
had the right to improve navigation 
conditions’’), 


Oh.—Guthrie v. McConnel, 2 Oh. 
wed (Reprint) 157, 1 WestLMonth 
Or.—State v. Portland General 


Electric Co., 52 Or, 502, 95 P 722, 98 
P 160, 161 [cit Cyc]. 

Pa.—McKeen vy. Div. 
Canal Co., 49 Pa. 424, 

Vt.—Boutwell v. Champlain Realty 
ra 89 Vt. 80, 94 A 108, AnnCas1918A 


Wash.—Hill v. Newell, 86 Wash. 
227, 149. P 951. 

Wis.—Chippewa, etce., Impr. Co, v. 
State R. Commn., 164 Wis. 105, 159 
NW 739; State v. Milwaukee, 156 
Wis. 549, 146 NW 775; State v. Ban- 
croft, 148 Wis. 124, 134 NW 330, 38 
LRANS 526; In re Thempealeau 
Drain. Dist., 146 Wis. 398, 1381 NW 
838. 


See Hutton v. Webb, 124 N. C. 749, 
33 SE 169, 59 LRA 33 (rule stated); 
Atty.-Gen. v, Cape Fear Nay. Co., 37 
N. C. 444 (construing statute). 

“Inaction of Congress upon these 
subjects of a local nature or opera- 
tion. ..is rather to be deemed a 
declaration that for the time being, 
and until it sees fit to act, they may 
be regulated by State authority. The 
improvement of harbors, bays, and 
navigable rivers within the States 
falls within this last category of 
cases. The control of Congress over 
them is to insure freedom in their 
navigation, so far as that is essential 
to the exercise of its commercial 
power. Such freedom is not en- 
croached upon by ... legitimate im- 
provement.’’ Mobile County vy. Kim- 
ball, 102 U. S. 691, 699, 26 L. ed. 238. 


Delaware 


7? 


“[8§ 37-38 


tain the natural channel.” 

[§ 38] b. State Powers**—(1) Improvement. <A 
state is possessed of the power to improve, within 
the state limits, waterways®® and harbors,’ except 
in so far as it is prohibited by federal legislation? 
or constitutional provisions protecting the private 
property of riparian owners.? 
act of congress an improvement cannot be made 


If so provided by 


“The state has the right to widen, 
deepen, clear, straighten and improve 
the channel of a navigable stream for 
the benefit of the public in facilitat-~ 
ing navigation and transportation 
thereon.” James Frazee Milling Co. 
rot gio 4 122 Misc. 545, 558, 204 NYS 

oO. 


[a] Where a river is wholly with- 
in the limits of a state the state “‘can 
authorize any improvement which in 
its judgment will enhance its value 
as a means of transportation from 
one part of the State to another, The 
internal commerce of a State—that 
is, the commerce which is wholly 
confined within its -limits—is as 
much under its control as foreign or 
interstate commerce is under the 
control of the general government.” 
Sands v. Manistee River Impr. Co., 
vie U. S. 288, 295, 8 SCt 113, 31. L. ed. 

[b] Waters other than tidal and 
boundary streams.—‘‘While the sov- 
ereign power of the state to improve 
for navigation public tidal and bound- 
ary streams is subordinate to the 
power of the federal government, as 
to all other public waters within its 
limits, the state has the same power 
to benefit amd promote navigation 
held by the federal government in 
tidal and boundary streams. When 
the state has determined to improve 
public waters for navigation and 
adopted its plan,jits decision is final 
and not subject to review by the 
courts.” West Virginia Pulp, etce., Co. 
v. Peck, 82 Misc. 72, 77, 143 NYS 720. 
_ [ce] “Police power is exercised in 
improving the navigability of a 
stream.”’ Gray v. Reclamation Dist. 
No, 1500, 174 Cal. 622, 637, 163 P 1024, 

[d] State constitutional prohibi- 
tion.—The improvement of water- 
ways is within the constitutional 
provision forbidding the making of 
internal improvements at the expense 
of the state. Ryerson v. Utley, 16 
Mich. 269. 

{e] Construction of a lock through 
a dam in the natural bed of a river 
“was designed.as and was an im- 
provement of the river for naviga- 
tion.” West Virginia Pulp, ete., Co. 
v. Peck, 104 Mise, 172, 187, 171 NYS 
a [aff 189 App. Div. 286, 178 NYS 

[f] Navigability of particular 
river is not improved by the action 
of the state in diverting and lowering 
waters of the river and causing them 
to leave their natural course and flow 
in a new artificial channel wholly 
distinct and apart from the river it- 
self. Fulton Light, ete., Co. v. State, 
200 N. Y. 400, 94 NE 199, 37 LRANS 
307; West Shore R. Co. v. State, 216 
App. Div. 603, 215 NYS 684. And see 
Weismantle v. State, 210 App. Div. 
608, 611, 206 NYS 570 (“no attempt 
was made to improve the navigation 
on Wood creek'or to make it navi- 
gable. Its waters were diverted to 
another and an artificial channel to 
improve navigation there but not on 
Wood creek’’), 

1.. Mobile County y. Kimball, 102 
U. S. 691, 26 L. ed. 238; Henry .Dal- 
ton, etc., Co. v. Oakland, 168 Cal. 463, 
143 P 721; Peo. v. California Fish Co., 
166 Cal. 576, 138 P 79. 

2. Corrigan Transit Co. v. Chicago 
Sanitary Dist., 137 Fed. 851, 70 CCA 
381; La Plaisance Bay Harbor Co. v. 
Monroe, Walk. (Mich.) 155. 

3. State v. Bancroft, 148 Wis, 124, 
134 NW 330, 38 LRANS 526. 

Constitutional protection of ripa- 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


E, 


§§ 38-40] 


without the approval of the secretary of war,‘ but 
authority to make improvements is not divested by 
an ordinance or statute merely providing for the 
free navigation of a river,® or by grants to indi- 
viduals of lands bounded by or under the water.® 
The power of municipal subdivisions of a state to 
make improvements depends upon statutory au- 


thority.” 
[§ 39] (2) Regulation. 


See agehe see Constitutional Law 
Necessity of making compensation 
for rights taken see Eminent Domain 
§§ 134, 135. 
4, Chicago v. Law, 144 Ill. 569, 33 
NE 855. 


5. Withers v. Buckley, 20 How. 
(U. S.). 84, 15 L. ed. 816; Palmer v. 
Cuyahoga County, 21 F. Cas. No. 
10,688, 3 McLean 226; Spooner v. Mc- 
Connell, 22 F. Cas. No. 138,245, 1 Mc- 
Lean 337; Williams v. Beardsley, 2 
Ind. 591. 

6 U. S.—Southern Pac. Co. Vv. 
Western Pac. R. Co., 144 Fed. 160 
[rev on other grounds 151 Fed. 376, 
80 CCA 606]. 

Conn.—Hollister v. Union Co., 9 
Conn. 436, 25 AmD 36. 

Mass.—Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 124, 24 
LRANS 79. 

Minn.—Heiberg v. Wild Rice Boom 
Co., 127 Minn. 8, 12, 148 NW 517. 

N. Y.—Sage v. New York, 154 N. 
Y. 61, 47 NE 1096, 61 AmSR 592, 38 
LRA 606 [aff 10 App. Div. 294, 41 
NYS 938]; Slingerland v. Interna- 
tional Contracting Co., 43 App. Div. 
215, 60 NYS 12 [aff 169 N. Y. 60, 61 
NE 995, 56 LRA 494]; West Virginia 
Pulp, ete., Co. v. Peck, 82 Misc. 72, 
143 NYS 720. 

“The riparian owner holds his land 
subordinate to the public rights in 
the river, and subject to the power 
of the state to make necessary im- 
provements therein in the aid_of 
navigation.” Heiberg v. Wild Rice 
Boom Co., supra. ; 

{a] Right of access to the navi- 
gable waters possessed by riparian 
owners is subject to the power of the 
state to make such regulations for 
improvements as_ public interests 
may require for the purposes of 
navigation. Southern Pac. Co. Vv. 
Western Pac. R. Co., 144 Fed. 160 
[rev on other grounds 151 Fed. 376, 
80 CCA 606]; Henry Dalton, ete., Co. 
vy. Oakland, 168 Cal. 463, 143 P 721. 

[b] Irrigation rights.—A canal 
forming a water connection between 
a navigable stream and the sea has 
been held a practical improvement 
of the navigation of the stream, to 
which a riparian owner’s right to use 
the water for irrigation was subser- 
vient. Bigham v. Port Arthur Canal, 
sete., Co, (Lex, (Civ.1A.) 9178 W 848. 

7. Conger v. Pierce County, 116 

Wash. 27, 198 P 377, 18 ALR 393. 
, [a] Washington statute (L. [1913] 
‘p 156), authorizing counties to con- 
tract together for the improvement, 
confinement, and protection of rivers 
‘and banks does not contemplate the 
improvement of a stream for the 
purpose of making it more navigable. 
|Gonger vy. Pierce County, 116 Wash. 
27, 198 P 377, 18 ALR 393. 

8. Generally see supra § 20. 

Power over obstructions see supra 

29-32. 
eee miiadian through boards see in- 
fra § 48. 

9. Mobile County v. Kimball, 102 
U. S. 691, 697, 26 L. ed. 238. 

10.. Mobile County v. Kimball, su- 
pra. See also Collision § 26; Pilots 
[30 Cye 1609]. 

11. State v. Cleveland, etc., R. Co.,' 
94 Oh. St. 61, 113 NE 677, LRAI917A) 
1007; State v. Cleveland-Pittsburg R. 
Co., 21 Oh. Cir.:Ct. N.S. 1,85 Oh; Cir. 
-Ct. 630 [aff 94 Oh. St. 61, 113 NE 677, 
-LRA1917A 1007]. b 


12 West’.Chicago St. R. Co. Ves: 


The authority of the 
states over navigable waters® includes the making 
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of local rules of navigation,® such as regulations 
governing harbor pilotage, buoys, and beacons for 
the guidance of mariners.?° 
eral harbor line and the shore are especially subject 
to state regulation.1! 

[§ 40] (3) Delegation of Power. 
the state to make improvements may be delegated to 


Waters between a fed- 


The power of 


a city,'* or board,’ or a private person or a corpora- 


Peo., 201°U. S. 506, 26 SCt 518, 50 L. 
ed. 845 [aff 214 Ill. 9, 73 NE 393]; 
Long Beach vy. Lisenby, 175 Cal. 575, 
166 P 333 (control and improvement 
of harbor); Henry Dalton, ete., Co. 
v. Oakland, 168 Cal. 463, 143 P 721; 
Powell yv. Rochester, 93 Mise. 227, 
157 NYS 109; Austin v. Hall, (Tex 
Civ. A.) 58 SW. 479. 

“The city of New York, as suc- 
tessor to the rights of the crown, has 
‘the absolute power to improve the 
water front for the benefit of navi- 
gation, free from any interference 
by the riparian owner, whose sole 
right as against the state or its mu- 
nicipal grantee, as ‘trustee for the 
public, is the preemptive right to 
purchase, in case of a sale, when con- 
ferred by statute.’’’ In re New York, 
ae N. Y. 134, 141, 61 NE 158,56 LRA 

[a] Federal. approval.—Under a 
statute authorizing municipalities to 
make improvements with the aid of 
the federal government and to pre- 
pare plans for such improvement, the 
approval of the plans by the govern- 
ment should precede the acquisition 
of property by the city for making 
the improvement, but an approva! 
less comprehensive than the plans 
submitted is sufficient. State v. Mil- 
waukee, 156 Wis. 549, 146 NW 775. 

13. Lane v. New Haven Harbor 
Comrs., 70 Conn. 685, 40 A 1058; St. 
Joe Impr. Co. vy. Laumierster, 19 Ida. 
66, 112 P 6838 (state land commis- 
4 Sars Dod v. Kitchel, 4 N. J, L. 
175. 

[a] Michigan and Minnesota stat- 
utes for maintaining level of lakes. 
—(1) Under the Michigan statute, 
authorizing the county supervisor to 
determine the natural level of an in- 
land navigable lake and to construct 
dams for the improvement of navi- 
gation and the promotion of the pub- 
lic welfare, a resolution determining 
the natural level of the lake and find- 
ing that certain action would be 
needful for the purposes expressed 
in the statute was a condition prece- 
dent to the exercise of power to con- 
struct a dam. Niles v. Meeker, 219 
Mich. 361, 189 NW 207. (2) Under 
the Minnesota statute authorizing a 
county board to fix the level at which 
a navigable lake shall be maintained 
and maintain such level by dams, and 
another statute providing for a ditch 
proceeding to drain meandered lakes 
which have become normally shallow 
and marshy, an order under the 
former statute will be given effect 
as against an order for drainage un- 
der the latter where the lake was not 
so far lowered that the public has 
no interest in maintaining its level. 


State v. Nobles County Thirteenth 
Judicial Dist. Ct., 146 Minn. 150, 178 
NW 595. 

14. U. S.—Monongahela Nav. Co. 


Vi Un Sa teh. Ul. St On2, 13 SCHL 22, Aoi7 
L, ed. 463; Holyoke Water-Power Co, 
v. Connecticut River Co., 20 Fed. 71. 

Cal.—Gunter v, Geary, 1 Cal. 462. 

Conn.—Kellogg v. Union Co., 12 
Conn. 7; Hollister v. Union Co., $ 
Conn. 486, 25 AmD 36. 

Me.—Mullen vy. Penobscot Log- 
Driving Co., 90 Me. 555, 38 A 557. 


Minn.—Heiberg v. Wild Rice Boom. 


Co., 127 Minn. 8, 148 NW 517. 
Miss.—Silver Creek Nav., etc., Co. 
v. ;¥azoo, ete., R. Co.; 90 Miss. 345, 
43.8 478. ‘ 
Or.—State v. Portland Gen. Elec- 
tric;:Go.,..52 Or. 502, 95, P 722, 98 P 


tion,'* or to a navigation improvement company,}® 
under a charter or statutes defining its powers,'® 


160, 161 [cit Cyc]. 

Tex.—Bigham y. Port Arthur Ca- 
nal, etc., Co., (Civ. A.) 91 SW 848. 

Wis.—Stevens Point Boom Co. v. 
Reilly, 44 Wis. 295. 

[a] Requisites and effect of grant. 
—(1) It is necessary that such a 
grant of power be to a certain and 
definite grantee. Sellers vy. Union 
Lumbering Co., 39 Wis. 525. (2) A 
statute authorizing companies to 
make improvements legalizes, as 
against the state, works of the kind 
previously erected by such corpora- 
tions. Stevens Point Boom Co. vy. 
Reilly, 44 Wis. 295. 

15. Ala.—Alabama Sipsey River 
Nav. Co. v. Georgia Pac. R.. Co., 87 
Ala. 154, 6 S 73. 

Conn.—Enfield Toll Bridge Co. v. 
Connecticut River Co., 7 Conn. 28. 

Ida.—Mashburn y. St. Joe Impr. 
aoe 19 Ida. 30, 113 P 92,.35 LRANS 


La.—Carondelet Canal, ete., Co. v. 
Parker, 29 .La. Ann. 430, 29 AmR 
339; State v. Orleans Nav. Co., 7 La. 
Ann. 679. 
aon i ad v. Winslow, 61 Me. 


Md.—Abbott v. Baltimore, ete. 
Steam Packet Co., 1 Md. Ch. 542, 
Mich. — Hast Branch Sturgeon 


River Impr. Co. v. White, ete., Lum- 
ber Co., 69 Mich. 207, 37 NW 192. 
Minn.—Heiberg vy. Wild Rice Boom 
Co., 127 Minn, 8, 148. NW 517. 
N. H.—Thompson y. Androscoggin 
River -Impr. Co., 58 N. H. 108. 
Or.—State v. Portland Gen. Elec- 
ans Co., 52 Or. 502, 95 P 722, 98 P 


Pa.—White Deer Creek Impr. Co. 
v. Sassaman, 67 Pa. 415. 
Tex.—West End Dock v. State, 


(Civ. A.) 173 SW 285. 

Va.—James River, ete. Co. 
Early, 13 Gratt. (54 Va.) 541. 

- W. Va.—Tompkins y, Kanawha Bd., 
21 W. Va. 224, 

Wis.—Chippewa, ete., Impr. Co, v. 
State R. Commn., 164 Wis. 105, 159 
NW 739. 

[a] Such corporations act in a 
representative capacity for the state, 
performing a public function. Hei- 
berg v. Wild Rice Boom Co., 127 
Minn. 8, 148 NW 517. 

[b] Sufficiency of petition for 
leave to improve river.—The petition 
is jurisdictional. and must set forth 
all facts necessary to show that the 
corporation is authorized to make the 
proposed improvement, including cor- 
porate organization and the assent of 
the necessary officers’ and boards. 
Clay v. Penoyer Creek Impr. Co., 34 
Mich. 204. 

16. Alabama Sipsey River Nav. 
Co, v. Georgie Pac. R. Co., ‘87 Ala. 
154, 6 S 73; Enfield Toll Bridge Co. v. 
Connecticut River Co., 7 Conn, 28; 
Abbott. vy. Baltimore, ete, Steam 
Packet Co., 1 Md. Ch, 542; Chippewa, 
etc., Impr. Co. v. State R. Commn., 
164 is. 105,..159.. NW 739; Black 
River Impr. Co. v. La Crosse Boom- 
ing, ete., Co., 54 Wis. 659, 11 NW 443, 
41 AmR 66. 

{a] Improvement of navigable 
rivers only.—Howell St. Annot. ¢c ap la 
providing ‘for the organization of 
river navigation improvement com- 
panies, refers to navigable streams 
only, and a corporation organized 
thereunder cannot control a dam 
previously erected without authority 
on a nonnavigable stream. Hast 
Branch Sturgeon River. Impr, Co, v. 
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rights,17 and duties;!8 but the state, in conferring 
authority upon a private corporation, cannot part 
for all time with its own power to improve navl- 
gation so as to preclude it from ever thereafter 
Authority to im- 


improving navigation itself.’® 
prove a navigable stream cannot 


the filing of articles of incorporation reciting such 
authority, under a general statute providing for 
the organization of corporations; 
seriptive right to maintain waters continually at 
a certain height is not acquired by the prior main- 
tenance of the water at such height during certain 
seasons.24_ A corporation which has been organized 
to do dredging and which is given certain rights and 


privileges by its charter forfeits 


neglects for an unreasonable time to perform the 
work ;22 and where the company is obliged to keep 
the channel in navigable condition, it is liable for 
the damages sustained by reason of its negligence in 
failing to perform such duties,?* but is not liable 
where the improvements would require a greater 
expenditure than its authorized capital stock and 


White, etc., Land Co., 69 Mich. 207, 
3 NW? 192. 

[b] Place of operations.—(1) A 
legislative grant of authority to 
make improvements within a limited 
location for the purpose of facilitat- 
ing the navigation of a public river 
does not by implication confer the 
power to affect injuriously property 
outside the location without making 
compensation therefor. Thompson v. 
Androscoggin River Impr. Co., 58 N. 
H. 108. (2) Where the charter of a 
corporation authorizes it to improve 
a stream by removing obstructions, 
deepening it, and _ protecting the 
banks, so as to make it a “floating 
stream,” but not to extend “the means 
of floating beyond the natural flow 
of the water of said creek,” the pow- 
ers of the corporation were confined 
within the channel of the stream, and 
it had no right to interfere with ri- 
parian owners. White Deer Creek 
Impr. Co. v. Sassaman, 67 Pa. 415. 


17. Ida.—Mashburn v. St. Joe 
fmopr.. Co., 719 Ada.’ 30;. 113) vP92) 35 
LRANS 834. 


Me.—Toothaker v. Winslow, 61 Me. 
123; Ginn v. Hancock, 31 Me. 42. 

Or.—State v. Portland Gen. Elec- 
trie Co., 52 Or, 602, 95 P7722; 98 P 160. 

Tex.—West End Dock v. State, (Civ. 
A.) 173 NW 285. 

Wis.—Chippewa, etc., Impr. Co. v. 
State R. Commn., 164 Wis. 105, 159 
NW 739. 

[a] Burden of establishing its 
rights, whether by grant, condemna- 
tion, or prescription, is on the com- 


pany. Chippewa, etc., Impr. Co. v. 
State R. Commn., 164 Wis, 105, 159 
NW 739. 

[b] Simple right of user but no 


title passes by a grant of lands to a 
corporation authorized to dredge a 
channel. West End Dock vy. State, 
(Tex. Civ. A.) 173 SW 285. 

{c] Corporation succeeding to the 
franchises of a corporation on which 
had been conferred authority to im- 
prove a navigable river takes only 
the franchises of the original cor- 
poration with the burdens previously 
imposed. State v. Portland Gen. 
Electric Co., 52 Or, 502, 95 P 722, 98 
P 160. ; 

[ad] Use of shores and riparian 
lands.—(1) A license to clear, deepen, 
straighten, and improve the channel 
of a navigable stream for the floating 
of logs and lumber gives no right to 
trespass upon the riparian lands, cut 
timber, cut away the banks, or oth- 
erwise impair riparian rights. Mash- 
burn v. St. Joe Impr. Co., 19 Ida. 34, 
113 P 92, 35 LRANS 824. (2) A 
charter authorizing an improvement 
company to improve the navigation 
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being charged.”® 


be acquired by 


20 wands a.pre- 


its rights if it 


The 


election.** 


of a river by building dams, etc., 
should be construed literally so as to 
give the right to use such lands on 
the shores of the river without com- 
pensation therefor, either to the state, 
or to persons claiming under her 
grants subsequent to such use or ap- 
propriation by the improvement com- 
pany. Black River Impr. Co. v. La 
Crosse ‘Booming, etc., Co., 54 Wis. 
659,,11 NW 443, 41 AmR 66. 

18. Sebago Lake, etc., Steamboat 
Co. v. Sebago Impr. Co., 105 Me. 264, 
74 A 483; State v. Portland Gen. Elec- 
trie Co: 52: Ori 502,595. P1722, °98P 
160; Lehigh Coal, etc., Co. v.. Brown, 


100 Pa, 388; Butler vy. Mitchell, 15 
Wis. 355. 
[a] Duty imposed.—A provision 


that it shall be the duty of a cor- 
poration to construct a canal and 
locks and to pass all steamboats 
without delay is more comprehensive 
than a grant of authority. State v. 
Portland Gen. Electric Co., 52 Or. 502, 
95 P 722, 98 P 160. 

19. Long Sault Dev. Co. v. Ken- 
nedy, 212 N. Y. 1, 105 NE 849, AnnCas 
1915D 56; West Virginia Pulp, etc., 
Co. v. Peck, 104 Misc. 172, 171 NYS 
ae [aff 189 App. Div. 286, 178 NYS 
663]. 

20. State v. Portland Gen. Electric 
Co:,’52°Or, 502, 951 P* 722798 P 160: 

21. Chippewa, etc., Impr. Co. v. 
State R. Commn., 164 Wis. 105, 159 
NW 739. 

22. West End Dock vy, State, (Tex. 
Civ. A.) 173 SW 285. 

23. Tompkins v. Kanawah Board, 
21 W. Va. 224. 

24. Sebago Lake, etc., Steamboat 
Co. v. Sebago Impr. Co., 105 Me. 264, 
74 A 483. 

fa] Evidence.—In an action for 
damages sustained by reason of fail- 
ure of a company to make certain 
improvements, evidence is admissible 
to show that the capital of the com- 
pany had been consumed in the eco- 
nomical making of improvements and 
that the running expenses had ap- 
proximately equalled its gross re- 
ceipts. Sebago Lake, ete., Steamboat 
Co. v. Sebago Impr. Co., 105 Me. 264, 
74 A 483. 

25. Levy v. Carondelet Canal, etc., 
Co., 34 La. Ann. 180. 

26. James River, etc., Co. v. Early, 
13 Gratt. (54 Va.) 541. 

27. See statutory provisions. 

[a] Port district is purely crea- 
ture of statute.—Donworth v. Port of 
Seattle, 126 Wash. 465, 218 P 248, 
And see State v. King County Super. 
Ct:, 93. Wash 267, 160’ P©755,) LRA 
1917B 354 (creature of state). 

[b] Joint action of two states.— 
The ereation of the 
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net income,24 or where the navigator is contribu- 
torily negligent,?® or the time for the completion of 
the improvement has not expired and no tolls are 


[§ 41] 2. Waterway or Navigation Districts. In 
some states waterway or navigation districts for the 
improvement of navigable waters are authorized by 
statute.27. The enactment of such a statute is within 

‘the power of a legislature?® and reasonable pre- 
sumptions are indulged to sustain’ the legal exist- 
ence of a district.?° 
been legally organized where there has been at least 
a substantial compliance with statutory require- 
ments,®° especially where the requirements in ques- 
tion are merely directory;*! and defects or irregu- 
larities in an election on the question are not fatal 
where they do not mislead any voter,** deprive him 
of his right to vote,** or affect the result of the 


A district will be held to have 


territory which may properly be 


included in the district depends upon the terms of 
the statute®® construed from a practical standpoint*® 
and so as to give effect to the object and intent of 


York District” was authorized by the 
legislatures of New Jersey and New 
York. SeeawNs Jo Lan@s2deres M51; 
IN. YL (1921) 15 4t 

28. Bennett Trust Co. v. Seng- 
stacken, 58 Or. 333, 113 P 863; Straw 
v. Harris, 54 Or, 424, 103 P 777; 
Paine v. Port of Seattle, 70 Wash. 
294, 126 P 628, 127 P 580. And see 
cases infra this note. 

{a] Under a provision of the 
Louisiana constitution authorizing 
navigation districts to incur debts 
and issue bonds, but not providing 
for the creation of such districts, a 
statute authorizing police juries to 
create such districts is valid. Smith 
v. St. Tammany Parish Police Jury, 
153 La. 961, 96 S 824. 

29. State v. Abraham, 64 Wash. 
620 ADL TAP On, 

{a] Curative statute——A district 
organized under an invalid statute 
will, when its existence is questioned, 
be presumed to be maintained so as 
to bring it within a later curative 
statute. State v. Abraham, 64 Wash. 
621;°'T: Pr 5015 

30. Bennett Trust Co. vy. 
stacken, 58 Or. 333, 113 P 8638. 
_{a]_ Petition for organization 
Signed only by husbands- for com- 
munity lands is sufficient where there 
is an acknowledgment by the wives 
reciting authorization and ratifica- 


Seng- 


tion. Jackson v. Pierce County Com- 
mercial Waterway Dist. No. 1, 85 
Wash. 301, 147 P 1140. 

31. Bennett Trust Co. v. Seng- 


stacken, 58 Or. 333, 113 P 863. 

32. State vy. Johnson, 76 Or. 85, 144 
P 1148,'147 P 926. 

[a] Form of ballot.—Where the 
statute prescribes the form of ballot, 
and does not prohibit the addition of 
any other words or matter, the in- 
sertion in the ballot of other matter 
which does not mislead, but renders 
the question submitted clear and cer- 
tain, does not invalidate the election. 
Paine v. Port of Seattle, 70 Wash, 294, 
126 P 628, 127 P 580. 


33. State v. Johnson, 76 Or. 85, 
144 P 1148, 147 P 926. 
34. Paine v. Port of Seattle, 70 


Wash. 294, 126 P 628; 127 P 580. 

35. See statutory provisions. 

36. State v. Port of Bay City, 64 
Or. 139, 129 P 496. 
_ [a] Thus, under a statute provid- 
ing that, where a county as a whole 
is not included, the limits of a port 
shall not extend beyond the natural 
watershed of a drainage basin, it is 
proper to include certain lands 
within the limits of one port. where 
the general trend and inclination of 
its drainage are in one direction, al- 
though a few rivulets flow in another 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 41] 


/ 


the statute;%” and the improper inclusion of a small 
quantity of lands may not be fatal;?8 but where 
the area of lands improperly included is so exten- 
sive as to constitute a substantial deviation from 


the statute, the inclusion renders 
void.°9 


corporated, 


to do so thereafter.** 
Amendment of charter. 


direction. State v. Port of Bay City, 
64 Or. 139, 141, 129 P 496 (‘all the 
territory embraced within the pro- 
posed limits of the Port of Bay City 
naturally drains into Tillamook Bay, 
and is part of the watershed of that 
bay, except that at about the sum- 
mit of the range some of these small 
streams overlap in such a manner 
that upon the same 40-acre tract are 
found spring branches which drain 
toward Nehalem Bay; and running 
parallel to them, but in an opposite 
direction, are others which drain into 
Tillamook Bay. Because of these con- 
ditions an exact and mathematical 
construction of the statute would re- 
quire a line which, extended upon a 
map, would resemble e a cross-cut saw, 
with teeth of irregular length and 
shape, rather than a boundary by 
legal subdivisions. Such a line, when 
surveyed and marked out, would 
prove to be an endless source of con- 
fusion, leaving property subject to 
port taxation in irregular tracts, 
whose acreage would not be easily 

computed. Even when every survey 
had been completed, it would be dif- 
ficult for one to stand upon a particu- 
lar piece of land near the summit 
of the dividing ridge, and say, with 
certainty, in which watershed he 
stood, without a careful topograph- 
ical survey from his point of view to 
the neighboring brooklets. We do 
not believe that it was the intention 
of the statute to require such tech- 
nical accuracy. . . . Whether a bucket 
of water emptied at a particular spot 
would flow north toward the Nehalem 
or south toward Tillamook Bay is not 
important. Whether the general 
trend or inclination of the land in- 
cluded within the proposed bounda- 
ries is toward Tillamook or Nehalem 
is of practical importance. As a gen- 
eral and practical proposition, it is 
evident that the lands come within 
the Tillamook watershed, even though 
a few trifling rivulets may flow in 
the other direction’’). 

37. Elale..’ v. Sengstacken, 192 
Fed. 641 (Oregon statute); State v. 
Port of Bay City, 6+ Or? 139. 129" P 
496. 

[a] Drainage basin of bay, within 
the intendment of a statute providing 
that, where a county as a whole is 
not included, the limits of a port shall 
not extend beyond the natural water- 
shed of a drainage basin, ‘includes the 
whole bay, together with all ics arms 
and inlets, such as sloughs, and their 
tributaries by which it is fed. Hale 
v. Sengstacken, 192 Fed. 641. 

38. State v. Johnson, 76 Or. 85, 144 
P 1148, 147 P 926. 

39. ‘State v. Port of Bayocean, 65 
Os 506, 133 P 85. 

See statutory provisions. 

au State v. Port of Bay City, 64 
Or. 139, 129 P 496. 

[a] ‘Posting of notice held suffi- 


Under some statutes*® the jurisdiction of 
a county court to declare the organization of a port 
‘depends upon the notice given of the election;* 
where sufficient notice has been given, the finding 
of the county court, entered in the journal, that the 
port has been duly and legally organized and in- 
is a final adjudication of every fact 
necessary under the law to constitute a valid cor- 
poration,*? including the location of its bound- 
aries ;** and interested persons who have not previ- 
ously asserted objections at the time and in the 
manner provided by statute will not be permitted 


: The charter or act of 
incorporation of a port may be amended by the leg- 
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the proceedings 


missible.48 
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islature,* but not by the voters of the port upon 
their own initiative and without legislative aid.*® 
An act*permitting the incorporation: of a port is 
not a direct amendment of the charter of any city 
or town within its boundaries;47 and such effect as 
it may have upon a municipal charter which is in 
conflict or inconsistent with the general ovject and 
purpose for which a port may be organized is per- 


Status and powers generaily. An incorporated 
port or port district is a public corporation*? which 
exercises some of the functions of government.®° 
While it has some of the qualities of,®! is in the 
nature of,>? and, 
sense, is,°? a municipal corporation,®* it is not a 
city,°> town,°® or county,’ in. a strict, technical 
sense,°® nor is it a pure municipality, like a city or 


in a broad and comprehensive 


town,°® and it has an existence independent of 


aries.®° 


cient.—(1) Where notices of election 
came from the proper source and 
were displayed in public places for 
the designated time, it is immaterial 
who posted them. State v. Johnson, 
76 Or. 85, 144 P 1148, 147 P 926. (2) 
Also, in the absence of some provi- 
sion of law prescribing a more direct 
and definite mode of giving notice, 
the posting of notice in a precinct, 
although outside the boundaries of 
the proposed port or Bees is 
sufficient notice to all voters 
of the precinct. State xf ohnson, 


supra. 

[b] Notice of election held insuffi- 
cient.—State v. Port of Bayocean, 
65 Or. 506, 1383 P 85 (notice omit- 
ting one call from description of 
boundary). 

42. State v. Port of Bay City, 64 
Or. 139, 129 P 496. And see Bennett 
Trust Co. v. Sengstacken, 58 Or. 333, 
351, 113 P 863 (the “action of the 
county court, although largely min- 
isterial in its nature, is conclusive as 
against collateral attack’’) 

43. State v. Port of Bay City, 64 
Or. 139, 129 P 496. 

[a] “When the proceedings 
completed as the act provides, the 
port is not only created, but its 
boundaries are specifically defined 
and the proceedings defining the 
boundaries become and are as valid 
and binding as the creation of the 
port itself.” Southern Oregon Co. v. 
Port of Bandon, 91 Or. 308, 315, 178 
Pp 215. 

44. Southern Oregon Co. v. Port 
of Bandon, supra foverr State v. 
Johnson, 76 Or. 85, 144 P 1148, 147 P 
926 to the extent that it is in con- 
flict with State v. Port of Bay City, 
64 Or. 139, 148, 129 P 496];. State v. 
Port of Bay City, supra. 

“Plaintiff and all others having in- 
terests adverse to the organization 
of the port were, by the publication 
of the notice of election required by 


are 


‘law, duly and legally apprised of the 


pendency of the proceedings, and 
either before the election or within 
the seven days intervening after the 
election could have appeared before 
the court and pointed out the alleged 
defects in the petition, and in a sim- 
ple and inexpensive proceeding have 
made themselves parties to the rec- 
ord there, and settled by review or 
appeal to the circuit court the ques- 
tions they here seek to litigate... . 
There should be somewhere an end 
to litigation in respect to the or- 
ganization of these ports, and, proper 
notice being conceded, parties claim- 
ing interest adverse to their organiza- 
tion should be required to act 
promptly and before the final order 
of the county court is entered, in- 
stead of waiting until the prelimi- 
naries of organization have been com- 
pleted and the officers of the corpora- 
tion have entered upon their duties, 


that of a city or county located within its bound- 
It has no right to legislate or to exercise 


and then interfering with the prose- 
cution of the work by a proceeding 
based upon trifling irregularities.” 
State v. Port of Bay City, supra 

45. Rose v. Port of Portland, 82 
Or. 541, 162 P 498; State v. Port of 
Astoria, T330r.21 4 154 P 399, 

46. tevenson v, Port of Portland, 
82 Or. 576, 162 P 509; Rose v. Port of 
Portland, 82 Or. 541, 162 P 498; State 
Va ieort 7 0f “A storia,. 7.9: Orvis sheuPr 
399 [overr Farrell v. Port of Port- 
land, 52 Or. 582, 98 P 145], 

47. Straw v. Harris, 54 Or. 424, 
LO3BSP MTA 

48. Straw v. Harris, supra. 

49. State v. Gaines, 109 Wash. 196, 
186 P 257. } 

50. State v. Port of Astoria, 79 
Or? 1, 154° P 399: 


51. State v. Port of Astoria, su- 
pra. 

52. State v. King County Super. 
Ct. A938 Wash 260%; nackte tone. bOUe te 


755, LRA1917B 354. 

“This corporation, the port ‘of Seat- 
tle... is in the nature of a mu- 
nicipal corporation engaged in the 
business of building wharves and 
docks and harbor improvements, and 
in operating and maintaining the 
Samellinok Chis’! corporation ysis. sa 
branch of the state government, mu- 
nicipal in its character.” State v. 
King County Super. Ct., supra. 

53. State v. Port of Astoria, 79 
Or. 21,5154 -P3399> Marrelifiv. Port of 
Portland, 52 Or. 582, 98 P*'145; Paine 
v. Port of Seattle, 70 Wash, 294, 126 
P 628) 227 *P* 580. 

54. Municipal corporations gener- 
atl Aes Municipal Corporations 43 C. 

a0) 

55. State v. Port of Astoria, 79 Or. 
1, 154 P 399; Straw v. Harris, 54 Or. 
424, 103 P 777 

56. State v. Port of Astoria, 79 
Or, 1, 154 P 399: Straw v. Harris, 54 
Ori 424, POS RVC. 


57. Straw vy. Harris, supra. 
58. Farrell v. Port of Portland, 52 
Or. 582, 98 P 145. 


59. State v. Port of Astoria, 79 
Onn, 1104 PS oo9. 

Municipal and other public corpora- 
tions distinguished iar Oc Mu- 


nicipal Corporations §§ 1 


60. Paine v. Port of Seattle, 70 
Wash. 294, 321, 126 P 628, 127 P 
580. 


‘Tt [a port district] has no con- 
nection with either the city or county 
government and has a purpose inde- 
pendent of each of them. The chief 
purpose of a city or county is civil 
government, although much latitude 
may be given them in aid of the 
execution of their purposes. The ob- 
ject of this incorporation is to pro- 
vide public terminal facilities for 
both sea and land commerce, or per- 
haps better, to provide a place open 
to the entire public where sea and 
land traffic may meet for the pur- 
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any power at all unless first permitted to do so by 
some law passed by the legislature*t or enacted 
by the whole people of the state with the aid of the 
initiative ;°? and the language of the law granting 
powers to it will not be extended by construction 
beyond its plain and ordinary meaning.** It is sub- 
ordinate to the legislature,°* and powers granted to 
it by the legislature may be afterward increased, 
diminished, or even withdrawn by the same body,*° 
unless vested rights have intervened.*® 

Improvements and contracts therefor. Port, 
waterway, or navigation districts are empowered 
by statute to improve waterways within their juris- 
dictions.*7 However, a city is not required to obtain 
the permission of an incorporated port to construct 
a bridge within the limits of the city.°* The record 
of the commissioners is controlling as to the mak- 
ing and acceptance of bids of contractors.®® If the 
commissioners reserve the right of rejection, bids 
may be withdrawn before acceptance.”® Contract 
provisions for damages for delay on the part of the 
contractor will be given effect where there is in- 
excusable delay on his part.7!_ To enable a material- 
man to enforce a claim against the sureties on the 
statutory bond of a contractor, his claim or notice 
must be filed within the time prescribed;’? but a 
claim or notice not complying with a statutory form 
may be held sufficient where it has been treated as 
such by the sureties.” 

Property and funds. A statute authorizing the 
leasing, for a limited period of time, of property 
acquired by a port district is not unconstitutional.** 
Also, power to sell coal to ships may properly be 
granted to an incorporated port by the proper law- 


poses of exchange. This being its 
object, we think it may be deemed a 
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68. Kiernan vy. Portland, 


[$ 41 


making authority in aid and furtherance of the 
public purpose for which the port was created ;*° but 
before such power is granted to it by the proper 
authority, a port cannot lawfully engage in the busi- 
ness of selling coal.7* The legislature has the power 
to require funds of a port district to be deposited 
with, and kept by, the county treasurer ;’7 and where 
it exercises this power the funds become subject 
to the application of other statutes requiring the 
county treasurer to deposit in designated deposi- 
taries all public moneys in his hands* and to credit 
the interest paid on such deposits to a certain 
county fund.7® 

Indebtedness, expenditures, and taxation. Debts 
authorized by statute®® may be incurred by a dis- 
trict in the form and manner,*t and upon com- 
pliance with the conditions precedent,’? prescribed 
by statute; but the expenditure of money for poli- 
tical purposes,®? such as the expenditure of money 
in an endeavor to secure the passage®* or defeat*® 
of. proposed legislation affecting a port, is not 
within either the express or implied powers of the 
port. Constitutional or statutory limitations of the 
amount of indebtedness applicable to a district are 
independent of those applicable to municipalities - 
included within its boundaries;** and in the absénece 
of an applicable constitutional provision’ limiting 
the indebtedness of a port or requiring the legis- 
lature to do so, the courts cannot declare invalid 
a statute relating to ports because it does not limit 
their indebtedness.8’ A law conferring upon a dis- 
trict the power of taxation will be strictly con- 
strued,8® and even though its boundaries coincide 
with those of a county it has no power of taxation 


Depositaries of public moneys gen- 


57 Or. | erally see Depositaries §§ 42-91 


municipal corporation having an in-| 454, 468, 111 P 379, 112 P 402, 37 79. State v. Gaines, 109 Wash. 196, 
dependent existence.” Paine v. Port] LRANS 332 [writ of error dism 223]186 P 257. 
of Seattle, supra. Ds . Si bbl ns2t Sty 28k. 56) (Liyed: 80. See statutory provisions, 

61. Stevenson v. Port of Portland, } 386]. 81. Paine v. Port of Seattle, 70 


82 Or. 576, 162 P 509; State v...Port 


“We have been cited to no statute 


Wash, 294, 126 P 628, 127 P 580. 


ot Astoria, 79) .Or.,/1,.154 PB 399; .Don- 
worth v. Port of Seattle, 126 Wash. 
465, 218 P 248. And see State v. King 
County Super. Ct., 98 Wash. 267, 160 
P 755, LRA1917B 354 (port possesses 
only such powers as are expressly 
granted to it by the state or are 
necessarily implied from those ex- 
pressly granted). 

62. Stevenson v. Port of Portland, 
82 Or. 576, 162 P 509; State v. Port 
of Astoria, 79 Or, 1, 154 P 399. 

63. Donworth v, Port of Seattle, 
126 Wash. 465, 218 P 243. 

64. State v. Port of Astoria, 79 
Orsay 154-2 +399, 


65. State v. Port of Astoria, supra. 
66. State v. Port of Astoria, supra. 
67. See statutory provisions. 

{a] Extent of authority.—(1) “It 


was evidently the purpose and in- 
tendment of the Legislature to con- 
fer ample authority upon the ports, 
when duly organized, to make ef- 
fective improvements in the bays and 
waters over which they are given 
jurisdiction. The improvements may 
extend to the harbors within the bay, 
or to the improvement of the channel 
to the sea, so ag to insure greater 
safety to navigation. An entire bay 
may be improved through the agency 
of the incorporation or port estab- 
lished in pursuance of the act, and 
it was probably the purpose, in estab- 
lishing the port of Coos Bay, to im- 
prove all the harbors and the chan- 
nel to the sea of Coos Bay.” Hale v. 
Sengstacken, 192 Fed. 641, 643. (2) 
The power of a district to improve 
waterways is not limited to the wa- 
terways described in the petition for 
the organization of the district. 
vy. King’ County Super. Ct., 68 Wash. 


State | 


requiring the city to obtain the per- 
mission of the Port of Portland be- 
fore constructing bridges over the 
Willamette River. This corporation 
is authorized to remove obstructions, 
to deepen the channels, and generally 
to have control over the river for 
the purpose of facilitating and pro- 
tecting commerce; but it may well 
be doubted whether this grant of 
power was ever intended to author- 
ize it to act as sole judge as to when 
and where and how a great city shall 
erect bridges over a waterway exclu- 


sively within its own limits.” Kier- 
nan v. Portland, supra, 

69., ‘Seattle Constr.) :ete:,, Co, .v. 
Newell, 81 Wash. 144, 142 P 481. 

70. Seattle. Constr., ete, Co. v. 
Newell... supra. 

71. Droppelman vy. Port of Seattle, 


97 Wash. 177, 166 P 248. 


72. Pearson v. Puget Sound Mach, 
‘Depot, 99 Wash. 596, 169 P 961. 


[a] Computation of period.—The 
period for filing runs from acceptance 
of the work by the port commission, 
evidenced by public records, even 
though some work on the building is 
done thereafter. Pearson y. Puget 
Bund, Mach. Depot, 99 Wash. 596, 169 
P 961. 

73. Van Doren Roofing, etc., Co. v. 
Guardian Casualty, etc., Co., 99 Wash. 
68, 168 P 1124, 

74 Paine v. Port of Seattle, 70 
sh, 294, 126 P 628, 127 P 580. 

Stevenson vy. Port of: Portland, 
» 576, 162 P 509, : 

76 Stevenson vy. Port of Portland, 


Vit pate v. Gaines, 109 Wash. 196, 
ot, . 
State v. Gaines, supra. 


82. Paine v. Port of Seattle, su- 
pra. 

[a] Assent of voters.—If it is 
doubtful whether a grant of power 
to incur indebtedness and issue bonds 
requires the assent of the voters of 
the. district, the courts will, in the 
interest of the persons who must 
bear the burden of paying the in- 
debtedness incurred, give it that con- 
struction which requires their assent. 
Donworth v. Port of Seattle, 126 
Wash. 465, 218 P 243. 

83. State vy. King County Super. 
Ct., 93 Wash. 267, 160 P 755, LRA 
1917B 354, 

84. Port of Seattle v. Lamping, 
a a 569, 228 P 615. 

7 tate v. King County Super. 
Ct... 93 Wash, 267, 160 BP. 755 
1917B 354. Sat te 

86. Paine v. Port of. Seattle, 70 
Wash. 294, 126,.P 628, 127 P 580. 


87. Straw v. Harris, 54 Or.: 4 
103 P 777. Th egte 
88. State vy. Houston, etc. R. Co., 


(Tex. Civ: A.) 209 SW 820, 

[a] Taxing rolling stock and in- 
tangible property.—(1) A navigation 
district may be given power to tax 
rolling stock and intangible property 
of a railroad within its district, 
State v. Houston, ete., R. Co., (Tex. 
Civ. A.) 209 SW 820. (2) Buta law 
authorizing a navigation district to 
assess all property ‘‘within said navi- 
gation district, whether real, per- 
sonal, mixed or otherwise’ author- 
izes the taxation of only such prop- 
erty as is physically within the dis- 
trict, and not railroad rolling stock 
or intangible assets not within the 
district. State vy. Houston, ete. R. 
Co., supra. f Re 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 41-43] 


except such as is expressly conferred by law.’ The 
statutory powers of districts to levy taxes and issue 
bonds when authorized by special election are ex- 
tinguished by the repeal of the statute; and the 
holding of the special election prior to the repeal 
confers no right to levy the tax subsequent to the 
repeal.*. The failure of commissioners of a district 
to make the annual assessment required by statute 
to liquidate the bonds of the district at maturity 
does not cancel the debt or relieve property of 
liability to be assessed.°? 

Employment of assistants. The authority of the 
commissioners to employ assistants is limited to that 
specified in the statute.®* 

Claims and: actions.°* A waterway improvement 
district is an agency of the state and claims against 
it are in effect claims against the state.®° Actions 
by the district are properly brought in the name of 
the commissioners,®°® and an action to acquire lands 
for an improvement will not be dismissed as to 
defendant regularly served or appearing because 
some defendants named are irregularly served or 
do not appear." 

[§ 42] 3. Cost of Improvements—a. Assessment 
and Taxation. As in the case of other public im- 
provements,®® by provisions of the law in some ju- 
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tion of tax official.—Wilcox v. Pad- 
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risdictions,9® the cost of improvements may be 
assessed upon the lands specially benefited,: pro- 
vided the improvement is legally authorized,? but 
the cost of widening or deepening navigable waters 
or of improving those which are not navigable so 
that they may become so cannot be assessed against 
the riparian property but must be met by general 
taxation as such public works confer benefits on the 
public at large. An act providing for the improve- 
ment of a harbor at the expense of the county in 
which it is situated is not invalid because the bene- 
fits extend to the whole state,t and an ad valorem 
tax on all property in a district, created under state 
authority, to pay for harbor improvements is not 
invalid because all properties are not equally bene- 
fited,°> and there is no provision for hearing as to 
the special benefits received by each separate 
property.® 

[§ 43] b.-Tolls and Water Power Privileges.’ The 
state may exact a reasonable toll for the use of 
improvements made by it,’ and the right to charge 
or authorize the charging of tolls is not curtailed 
by a constitutional or statutory provision that a 
stream or streams shall be highways and free with- 
out any tax, impost, or duty.2 Where the work is 
performed by a private person or corporation, com- 
benefits and the statute gives the 


g9. State v. Houston, etc., R. Co., 
supra. : dock, 65 Mich. 23, 31 NW 609. 
90. Smith v. St. Tammany Parish [ec] 


Police Jury, 153 La. 961, 96 S 824. 

{a] The Louisiana ‘Act of 1921 
conferring authority with respect to 
navigation canals on a police jury 
is inconsistent with and repealed the 
act of 1914. Smith v. St. Tammany 
Parish Police Jury, 153 La. 961, 96 S 
824. i 

91. Smith v. St. Tammany Parish 
Police Jury, supra. 

92. Newman v. Commercial Wa- 
terway Dist. No. 1, 125 Wash, 577, 
AN fa SP 

[a] Another method of levying 
the assessment in case of the failure 
of the commissioners of the district 
to act may be provided by the legis- 
lature. Newman v. Commercial Wa- 
terway Dist. No. 1, 125 Wash. 577, 
B17 Pd. 

93. Merrifield v. King County Com- 
mercial Waterway Dist. No. 1, 80 
Wash, 279, 141 P 685. 

[a] Thus the commissioners have 
no power to employ an expert to 
prepare the assessment roll for a 
longer period than that in which the 
work must be completed. Merrifield 
vy. King County Commercial Water- 
way Dist. No. 1, 80 Wash, 279, 141 


685. 

i 94. Claims against sureties of con- 
tractor see supra text and notes 72, 
73. 

95: Newell v. Loeb, 77 Wash. 182, 
d IRE ined Sewell : 

96. State v. King County Super. 
Ct.. 68 Wash. 425. 123 P 791. 

97. State v. King County Super. 
Ct., supra. 

98. Bes Municipal Corporations § 
2267 et seq. one 

99. See statutory provisions. 

1. See Mobile County v. Kimball, 
102 U. S, 691, 26 L. ed. 238; Smith v. 
Wilson, 13 F. (2d) 1007; Peo. v. Sacra- 
mento ‘Drain. Dist., 155 Cal. 373, 103 
P 207; Chicago 'v. “Law, 144 Ill. 569, 
33 NE 855; Wilcox v. Paddock, 65 
Mich. 23, 31 NW 609; McGee v. Hen- 
nepin County, 84 Minn, 472, 88 NW 
6; Allen v. Sisson, 66 Hun 140, 20 
NYS 971 [aff 148 N. Y. 728 mem, 42 
NE 721 mem]; Behrens v. Commer- 
cial Waterway Dist. No. 1, 107 Wash. 
155, 181 P 892, 185 P 628; Newell v. 
Loeb, 77 Wash. 182, 137 P 811 (all re- 
ferring to and considering particular 


provisions). 
[a] Statute constitutional.—Mc- 
Gee v. noire County, ie Minn. 


472, 88 NW 6 
‘{b] Limited territorial  jurisdic- 


Railroad ‘right of way used 
for railway purposes is subject to 
assessment for benefits from a wa- 
terway improvement. Newell — v. 
Loeb, 77 Wash, 182, 187 P 811. 

[dj Separate hearings for assess- 
ment of the benefits to each tract are 
not permissible under the Washing- 
ton statute. Newell y. Loeb, 77 
Wash. 182, 137 P 811. 

{e] Siability for failure to col- 
lect assessments.—(1) River im- 
provement commissioners are person- 
ally liable for negligent failure to 
take steps to collect assessments. 
Allen v. Sisson, 66 Hun 140, 20 NYS 
971 [aff 148 N. Y. 728 mem, 42 NE 
721 mem]. (2) Where an improve- 
ment project and the plan of paying 
therefor by issuing and selling bonds 
and certificates to be paid at maturity 
from assessments upon property in 
an improvement district have failed, 
the state may recognize its moral ob- 
ligation to refund to purchasers the 
money which it received from a sale 
of bonds and certificates. of prem- 
ises supposed to be subject to as- 


sessment liens but afterward ad- 
judged not to. be. Williamsburgh 
Sav. Bank v. State, 243 N. Y. 231, 


153 NE 58. 

2. Chicago v. Law, 144 Ill. 569, 33 
NE 855. 

[a] Where congress has required 
the approval of the secretary of war 
before the making of any alteration 
in the course, condition, or capacity 
of any navigable stream, a state or 
municipality cannot levy an assess- 
ment for an improvement made 
without the approval of the secre- 
tary, even though the United States 
has not interposed any objection. 
Chicago v. Law, 144 Ill, 569, 33 NE 


855. 

{b] Under the Washington stat- 
utes (1) providing for the assess- 
ment of property for the maximum 
amount of benefits and providing that 
only twenty-five per cent can be as- 
sessed in any one year, a charge of 
interest over and above maximum 
benefits is not authorized. Behrens 
v. Commercial Waterway Dist. No. 1, 
107 Wash. 155, 181 P 892,185 P 628. 
(2) Landowners are not ‘deprived of 
any constitutional right because the 
amount of refunding bonds with in- 
terest, after failure of the commis- 
sioners ,of the district to make the 
required assessment, will exceed the 
amount of the benefits, where the 
principal amount is less than the 


landowners the privilege of paying 
the principal at once. Newman v. 
Commercial Waterway Dist. No. 1, 
L25  Wiashetd tT) U2 7P. 9, 263) Dhie 
maximum benefits, which. the jury 
is required to find under the Wash- 
ington statute, are to be determined 
by the appearance of the property at 
the time, without reference to pos- 
sible future platting. Py v. Loeb, 
77 Wash, 182, 137 P 1, 

3. PEO. | vi Teoietige Light, ete., 
Co., 241 Tn. 290, 89 NE 760 [writ of 
error dism 234 U. S. 497, 84 SCt 9738, 

. ed. 1429]. 

4 Mobile County v. Kimball, 102 
. 691, 26 L. ed. 238 (contract for 

enforceable). 

5. Smith v. Wilson, 13 F, (2d) 


6 Smith v. Wilson, supra. 

7. As regulation of commerce see 
Cece § 83. 

8. Huse v. Glover, 119 U. S. 543, 
7 SCt 313, 30 L. ed. 487 {aff 15 Fed. 
292,011 Biss. 550]; Spooner v. .Mc- 
Connell, 23 F, Cas, No. 13,245,°1 Mc- 
Lean 337; McReynolds vy. Smaillhouse, 
8 Bush (Ky.) 447; and cases infra 
this section. 

9. U. S.—Sands v. Manistee River 
Impr:- Co, 123 Ui Si288,° 8 SCt 113) 
31 L. ed. 149 [aff 53 Mich. 593, 19 
NW 199]; Huse v. Glover, 119 U. S. 
543, 7 SCt 318, 30 L. ed. 487; Spooner 
v. McConnell, 22 F. Cas. No. 138,245, 
1 McLean 387. 

Ala.—Lott v. Cox, 43 Ala. ea Lott 
v. Mobile Trade Co., 43- Ala. 8. 

Mich.—Nelson yv. ‘Ghubopeen Slack- 
water Nav. Co.. 44 Mich. 7, 5 NW 
998, 38 AmR 222; Atty.-Gen. v. Man- 
istee River Impr. Co., 42 Mich. 628, 


4 NW 483 

Ss. C.—State v. Columbia Water 
Power Co., 82 S. C. 181, 638 SH 884, 
129 AmSR 876, 22 LRANS 485, 17 
AnnCas 343, 

Wis.—Wisconsin River Impr. Co. v. 
Manson, 43 Wis. 255, 28 AmR 542. 

“The provision of the clause that 
the navigable streams should be high- 
ways without any tax, impost, or 
duty, has reference to their naviga- 
tion in their natural state. It did 
not contemplate that such naviga- 
tion might not be improved by arti- 
ficial means, by the removal of ob- 
structions, or by the making of dams 
for deepening the waters, or by turn- 
ing into the rivers waters from other 
streams to increase their depth. For 
outlays caused by such works the 
State may exact reasonable tolls. 
They are like charges for the use of 


440 [45 C.5.]. 


pensation is generally fixed by authorizing the col- 
right to make such charges 


lection of tolls.1° The 


225 


depends on a deiinite grant of authority': by char- 
ter or statute,? a comphance with 
precedent imposed hy the statute,'® ineluding the 
making of the required improvement! or at least 
a substantial compliance with the statute,’® and the 
actual effectiveness of the improvement as facili- 
The state may exercise control 
over the power developed on the navigable waters 
of the state,” and as compensation for making an 


tating navigation.?® 
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tho esuditions 


improvement the privilege of using the water power 


wharves and docks constructed to 
facilitate the landing of persons and 
freight, and the taking them on 
board, or for the repair of vessels.”’ 
Huse v. Glover, 119 U. S. 548, 548, 7 
SCt 313, 30 L. ed. 487. 

Power of state to authorize taking 
of tolls as conflicting with power of 
congress to regulate commerce see 
Commerce § 83. 

Tolls on logs see Logs and Logging 
§§ 128-138. 

10. U. S.—Monongahela Nav. Co. 
Veeline Sea ecmOn. Si alae Tom sGt son, 
37 L. ed. 463. 

Ala.—Duke vy. Cahawba Navy. Co., 
16 Ala. 372. 

Conn.—Thames Bank vy. Lovell, 18 
Conn. 500, 46 AmD 332; Kellogg v. 
Union’ Go., 12 Conn. 7. é 

Ky.—Sinking Fund Comrs. Vv. 
Green, etce., Nav. Co., 79. Ky. 73. 

La.—Carondelet Canal, ete., Co. v. 
Parker, 29 La. Ann. 430, 29 AmR 
339; State v. New Orleans Nay. Co., 
{1 Mart. 309. 

Mich.—Manistee River Impr. Co. v. 
Sands, 53 Mich. 593, 19 NW 199 [aff 
123 U.S. 288, 8 SCt 213, 31 L. ed. 
149]; Nelson v. Cheboygan Slack- 
water Nav. Co., 44 Mich. 7, 5 NW 
998, 38 AmR 222; Atty.-Gen. v. Man- 
istee River Impr. Co., 42 Mich. 628, 
4 NW 483. 

Minn.—St. Louis Dalles Impr. Co. 
v. C. N. Nelson Lumber Co., 43. Minn. 
130, 44 NW 1080. 3 
ree C.—State vy. Patrick, 14 N. C. 

Or.—State v. Portland Gen. Elec- 
a Co. 52) Or. 2502, 95° P1722: 98i0P 

Pa.—Carman yv. Clarion River Nav. 


. Columbia Water 
82 8S. C. 181, 63 SE 884, 
129 .AmSR 876, 22 LRANS 485, 17 
AnnCas 343. 

Wis.—Chippewa, etc., Impr. Co. v. 
State R. Commn., 164 Wis. 105, 159 
NW 739; Sauntry v. Laird-Norton Co., 
100 Wis. 146, 75 NW 985; Black River 
Flooding Dam Assoc. v. Ketchum, 54 
Wis. 313, 11 NW 551; Tewksbury v. 
Schulenberg, 41 Wis. 584. 

[a] Such contract right cannot be 
annulled by the legislature witnout 
the consent of the corporation. Sink- 
ing Fund Comrs. v. Green, etc., River 
Nav. Co., 79 Ky. 73. 

[b] Provision that company shall 
not “charge a greater rate’ than fifty 
cents a ton for vessels passed through 
a canal and locks is equivalent to au- 
thority to charge that rate. State v. 
Portland Gen. Hlectric Co., 52 Or, 502, 
95 P722,°98 P 160. 

[c] State may exact a share of 
the profits as a burden on the fran- 
chise granted. State v. Portland 
Gen. Hlectric Co.;' 52 Or. 502; 95 P 
722, 98 P 160. 

[d] Fixing of rates.—It has been 
held that the right of a board of 


control to fix the rates of toll to be. 


charged by improvement companies 
cannot be reviewed by the courts, 
Mainstee River Impr. Co. v. Lamport, 
49 Mich. 442, 13 NW 810. 

{e} Remedies.—In order to re- 
cover compensation, the remedy pro- 


vided by the statute must be fol- 
aged Witt v. Jefcoat, 44 S.C. L. 
89. 


SS ——————— 


For later cases, developments and chauges in the law see cumulative Annotations, same ‘title, page and note number, 


{f] Defenses.—Where tolls were 
not actually paid, but were charged 
to the boatmen under an agreement 
for periodical payments, the fact that 
the tolls were excessive was a good 
defense to a suit by a navigation 
company to recover the unpaid tolls. 
Monongahela Nay. Co. v. Wood, 30 
PittsbLegJNS (Pa.) 93. 

ll. St. Louis Dalles Impr. Co. v. 
C. N. Nelson Lumber Co., 43 Minn. 
130, 44 NW 1080;; State v. Portland 
Gen. Electric Co.,'52 Or, 502, 
722, 98 P 160. 

[a] Condition upon which the 
right to charge tolls is granted must 
be definite to make such grant effec- 
tual. St. Louis Dalles Impr. Co. v. 
Cc. N. Nelson Lumber Co., 43 Minn. 
130, 44 NW 1080. 

[b] Law of the forum governs as 
to the collection of tolls, and no privi- 
leges in this respect can be claimed 
except as expressly granted by stat- 
ute. Swasey v. The Montgomery, 12 


La, Ann. 800. 
12. Boykin y. Shaffer, 13 La. Ann. 
Weatherby v. Meiklejohn, 56 


Wis. 73, 18 NW 697. 


13. Duke v. Cahawha Nav. Co.,.16 
Ala. 372; Kellogg v. Union Co., 12 
Conn. 7; Carman v, Clarion River 
Nav. Co., 81: Pa. 412; Black River 


Flooding Dam Assoc, v. Ketchum, 54 
Wis. 3138, 11 NW 551; Tewksbury v. 
Schulenburg, 48 Wis. 577, 4 NW 757. 


14. Carman y. Clarion River Nav. 
Co., 81* Pa. 412; Sauntry v.: Laird- 
eed Go.,;, 100 Wis 146; 75» NW 
85 


o. 

[a] Dlustration.—Where a statute 
authorized the collection of tolls 
when three dams had been erected, 
the erection of two dams was not a 
compliance entitling the constructor 
to make charges. Sauntry v. Laird- 
Norton Co., 100 Wis. 146, 75 NW 985. 

15. Carman v. Clarion River Nav. 
81* Pa. 412. 

Green, etc., Nav. Co: v. Palmer, 
83 Ky. 646; Nelson v. Cheboygan 
Slack-water Nav. Co., 44 Mich. 7, 
NW 998, 38 AmR 222; Lehigh Coal, 
etc., Co. v. Brown, 100 Pa. 3388. 

[a] 
authorized by the legislature to con- 
struct locks and dams on a navigable 
stream, and charge tolls on boats and 
rafts passing through, cannot collect 
tolls on rafts using the stream dur- 
ing high water, when the locks and 
dams are rendered useless. Green, 
etc., Nav. Co. v. Palmer, 83 Ky. 646. 
(2) Where a navigation company 
was required to keep open a certain 
descending navigation on a river, and 
the dams forming such descending 
navigation between certain points 
were destnoyed by a freshet and not 


rebuilt by the company, the company | 


was not entitled to charge tolls for 
logs floated over this portion of the 
river. Lehigh Coal, etc., Co. v. Brown, 
100 Pa. 338. 

{b] Craft liable-—Where the im- 
provement facilitates navigation for 
all vessels, tolls may be charged of 
all including those which could have 
navigated the stream without the im- 
provement. Nelson v. Cheboygar 
Slack-water Nav. Co., 44 Mich. 7, 5 
NW 998, 38 AmR 222. 

17. State v. Bancroft, 148 Wis. 


124, 184 NW 330, 38 LRANS ‘526. 


thereby created may be granted.1® 

[§ 44] c. Enforcement of Contractors’ I 
Payment for work performed in making an im- 
provement is sometimes provided for by legisla- 
tive appropriation.?® 
provement, being a quasi corporation for the 
performance of public duties, is not individually ha- 
ble on contracts.° 

Lien. By statute the contractor excavating water- 
ways may be given a lien for the cost on the state 
tidelands filled in by the improvement.?* 


Soy 


Tilustrations.—(1) A company: 


[§§ 43-44 
Claims, 


A board for making an im- 


{a] Wisconsin statute construed 
as merely asserting the power of the 
state to regulate the energy of navi- 
gable waters and the instruments of 
‘its production is valid. State v. Ban- 
erott, 148 Wis. 124, 134 NW 330, 38 
LRANS 526. 

18. Green Bay, etc., Canal Co. v. 
Patten Paper Co.,.172. U.S. 58,19 
SCt 97, 43 L. ed. 364; Chippewa, etc., 
‘Impr. Co. v. State R. 'Commn., 164 
Wis. 105,159 NW 739. 

[a] Congress has supreme author- 
ity as to plans and methods of im- 
proving navigation on the Mississippi 
River, and whether it appropriates 
money from the treasury for the 
construction of a dam and lock to 
enable vessels to pass rapids, or 
whether it authorizes a corporation 
to build such improvements and per- 
mits it to use the water power 
created thereby to generate electricity 
to be distributed and sold in adjoin- 


ing states to compensate for the 
public improvement, its action is 
equally beyond the control of the 
courts. Hagerla v. Mississippi River 
‘Power Co., 202 Fed. 776. 

19. See statutory provisions. 

{a] In Louisiana the auditor of 


public accounts is not authorized to 
issue his certificate of indebtedness 
for work where appropriation there- 
for has been made by the legislature. 
State v. Graham, 24 La. Ann. 429, 

20. King v. Mobile Harbor Bd., 47 
Ala, 135. 2 

21. Richards v. Bussell, 70 Wash. 
554, 127 P 198, 129 P 90; Hays v. Call- 
vert, 36 Wash. 138, 78 P 793; Seattle, 
ete., Waterway Co. v. Seattle Dock 
Co., 35 Wash: 5038, 77 P 845 {aff 195 
U. S. 624 mem, 25 SCt 789 mem, 49 
L. ed. 350 mem]; Mississippi Valley 


Trust Co. v. Hofius, 20 Wash. 272, 
bbuP 64. 
{a] Statute held constitutional.— 


(1) L. (1893) p 241 c 99, granting for 
the cost of a waterway improvement 
a lien upon tidelands belonging to 
the state, and without notice to own- 
ers of uplands bordering on such 
tidelands, who have a preferred right 
to purchase such tidelands, does not 
deprive such owners of. property 
without due process of law, since 
at the time the act was passed the 
tidelands belonged to the state and 
the owners of uplands subsequently 
purchasing such tidelands did so with 
notice of improvement’ contracts 
which would result in the lien. Seat- 
tle, etc., Waterway Co. v. Seattle 
Dock Co., 35 Wash. 503, 77 P 845 [aff 
195 U. S. 624 mem, 25 SCt 789 mem, 
49 L. ed. 350 mem]. (2) Nor is such 
statute in contravention of a provi- 
sion of the state constitution that 
the credit of a state shall not be 
given to any individual, the state 
not being liable to discharge the 
lien, but the provision being that the 
lands shall be sold for not less than 
an appraised value, or be taken by 
the contractor at the appraised value. 
Seattle, ete., Waterway Co. v. Seattle 
Dock Co., supra. 

{[b] Foreclosure.—(1) Under Rem- 
ington & Ball Code § 8103 a contrac- 
tor who has excavated a waterway 
and filled in tidelands is entitled to 
foreclose the certificates issued by 
the commissioner of public lands for 


§§ 45-47] 


[§ 45] 4. Harbor Lines?2—a. Power To Establish 
The federal government 
has power, which is paramount to that of the 
states,** and has properly been delegated to the see- 
retary of war,”> to establish harbor lines?* and to 
change ‘such lines,?* although the lines formerly 
fixed have been acted upon by the erection of struc- 
The fact that a dam lawfully built 
by: the United States in the interest of navigation 
has increased the depth of water in a harbor in a 
navigable river does not mitigate against the power 
of the government to fix new harbor lines suitable 
to the increased expanse and depth of water.?® 

The authority of a state 
to establish harbor lines is subordinate to that of 
congress,*° but otherwise a state has power by leg- 


—(1) By United States.2: 


tures or piers.?8 


[§ 46] (2) By States. 


the full amount certified therein as 
the cost of the work with fifteen per 
cent additional and interest. Rich- 
ards v. Bussell, 70 Wash. 554, 127 P 
198, 129 P 90. (2) The commission- 
er’s certificate of the cost of the work 
is presumptively correct and those 
objecting thereto have the burden of 
proof. Richards v. Russell, supra; 
wuseel v. Ross, 64 Wash. 418, 116 P 

{c] A purchaser takes subject to 
the lien and cannot question its val- 
idity. Mississippi Valley Trust Co. 
v. Hofius, 20 Wash. 272, 55 P 54. 

22. As authorizing riparian owner 
iteee in or build out to line see infra 

23. Regulation of commerce see 
Commerce § 165. 

24. See infra § 46. 

25. Greenleaf Johnson Lumber Co. 
v. Garrison, 237 U. S. 251, 35 SCt 551, 
59 L. ed. 939; Philadelphia Co. v. 
Stimson, 223 U. S. 605, 32 SCt 340, 
56 L. ed. 570. 

26. Greenleaf Johnson Lumber Co. 
v. Garrison, 237 U. S. 251, 35 SCt 551, 
59 Li. ed: 539; Philadelphia Co. v. 
Stimson, 223 U. S. 605, 32 SCt 340, 
56 L. ed. 570; State v. Cleveland, etc., 


A Col, SLO. St. 6 113 NE. 677, 
LRAI1917A 1007. 
[a] Act of March 3, 1899 (30 St. 


at L. 1121 c 425), delegating to the 
secretary of war the power to estab- 
lish harbor lines, is a partial dele- 
gation of the power of congress to 
determine what shall be deemed an 
obstruction to navigation, and neces- 
sarily confers power to require the 
removal of structures which project 
beyond the lines. Greenleaf Johnson 
Lumber Co, v. Garrison, 237 U.S. 
261, 354SCt 551;59.L. edi 939: 

[b] Propriety of object.—The au- 
thority of the secretary of war under 
Act March 8, 1899 (30 St. at L. 1121 
e 425) to establish harbor lines, 
where it is made manifest to that 
official that the establishment of such 
lines “is essential to the preserva- 
tion and protection of harbors,” may 
be exercised for the purpose of wid- 
ening the Elizabeth River to permit 
the mooring of war vessels in front 
of the Norfolk Navy Yard. Green- 
leaf Johnson Lumber Co. v. Garrison, 
2377 UH 'S) 261; 35: SCtoo5t, 59. Ly ed. 
939. 
27. Seattle v. Oregon, ete., R. Co., 
255. U. S: 56; 41° SCt 237, 65 L.. ed. 
503; Greenleaf Johnson Lumber Co. v. 


Garrison, 237° U: ‘S.. 251, 35 SCt' 551, 


59 L. ed. 939; 
Stimson, 223 U. S. 605, 
56 L. ed. 570; U. S. v. Pennsylvania, 
etc., Dock Co., 272 Fed. 839. 

28. Seattle v. Oregon, etc., R. Co., 
2550, S. 56, 41. .SCt. 238%, °6b Ly ‘ed. 
503; Greenleaf Johnson Lumber Co. 
v. Garrison, 237.U. S. 251, 35 SCt 
551, 59 L. ed. 939. } 

29. Philadelphia Co. v. Stimson, 
223 UW: S. 605, 32 SCt 340,56 L. ed. 
570. , 

[a] Rule applied.—(1) The fixing 
by the state of ordinary high and 
low water lines does not abridge the 
right of congress to fix harbor lines 
in accordance with the high-water 


Philadelphia Co. v. 


- 


32 SCt 340, 


NAVIGABLE WATERS 


docks, wharves, 


bor lines do not 
water.*+ 
is delegated to 


thority.°° : 


may be built or 


mark resulting fro changed condi- 
tions. Philadelphi& Co. v. Stimson, 
223 U. S. 605, 32 SCt 340, 56 L. ed. 
570. (2) The owner of an island 
purchased after it had been partly 
submerged by an. increased depth of 
water caused by a dam lawfully 
erected by the United States for the 
improvement of a harbor has no 
right to relief in an action against 
the secretary of war to have harbor 
lines fixed in accordance with the 
previous condition of the water. 
Philadelphia Co. v. Stimson, supra. 

30. Appleby v. New York, 271 U. 
S. 364, 46 SCt 569,.70 L. ed. 992 [rev 
2385 N. Y. 351,139 NE 474]; Phila- 
delphia Co, v. Stimson, 223 U. S. 605, 
635, 32 ‘SCt' 340, 56D. ‘ed. 570; State 
v. Cleveland-Pittsburg R. Co., 21 Oh. 
Cin Ot aNeyS..1" 735, Ohe Cir: vt 630 
[aff 94 Oh. St. 61; 113 NE 677, LRA 
1917A 1007]. And see Bergen Beach 
Land Corp. v. New York, 113 Misc. 
491, 185 NYS 177 (harbor lines fixed 
by the sinking fund commissioners of 
a city may be changed by the United 
States government). 

“When the State of Pennsylvania 
established harbor lines and thus un- 
dertook to regulate the rights of navi- 
gation, its action, however effective 
as between the State and the ripa- 
rian proprietors, was necessarily sub- 
ject to the paramount power of Con- 
gress. The state lines can be con- 
ceded no permanent force, as against 
the will of Congress, without sub- 
stituting for its constitutional au- 
thority the supremacy of the State 
with respect to navigable waters.’ 
Philadelphia Co. v. Stimson, supra. 

fa] An order of the secretary of 
war establishing a bulkhead line cur- 


| tails to that extent the power of the 


state and its grantees. Appleby v. 
New York, 271 U. S. 364, 46 SCt 569, 
70 L. ed. 992 [rev 2385 N. Y. 351,'139 
NE 474]. 

{[b] The United States alone can 
interfere, if the laying of harbor 
lines by a commission under a state 
constitutional provision is in viola- 
tion of the acts of congress concern- 
ing navigation and _ harbor lines. 
State v. Harbor Line Comrs., 4 Wash. 
816 mem, 30 P 734 [writ of error 
dism 163 U. S. 710 mem, 16 SCt 1206 
mem, 41 lL. ed, 809 mem]; Harbor 
Line Comrs. v. State, 2 Wash. 530, 27 
P 550 [writ of error dism 146 U. 8. 
646, 18 SCt 190, 86 LL, edi 1119)." © 

31. Rocky Point Oyster Co. 
Standard Oil Co., 265 Fed. 379; 
nois v. Illinois Cent. R. Co., 33 Fed. 
730 [mod 146 U. S, 387, 138 SCt 110, 
36 L. ed. 1018 ‘(aff 154 U.S. 225, 14 
SCt 1015, 88 L. ed. 971)]; Merrill- 
Stevens Co. v. Durkee, 62 Fla. 549, 
57 S 428: Peo. v. Vanderbilt, 26 N. Y. 
287, 25 HowPr 139; Wilson v. Ore- 
gon-Washington R., ON os shady Gb 
Wash. 102, 127 P §47. 

[a] Harbor lines inside the pier- 
head line established by the federal 
government may be prescribed by the 
state as owner of the bed and shores. 
Wilson v. Oregon-Washington R., 
ete., Co., 71 Wash. 102, 127 P 847. 

[b] Acquiescence in government 
line.—In the absence of appropriate 


eter, 
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islation to prescribe such lines beyond which piers, 


and other structures, except those 


erected under the authority of the general govern- 
ment, cannot be built by riparian owners in the 
waters of navigable harbors.*? 
tinuing one** and includes power to require the re- 
moval of any strueture beyond such lines.*? 


The power is a con- 


Har- 
necessarily have to be laid in deep 


Generally the establishment of such lines 


a board or committee®® which may 


establish new lnes without further legislative au- 


[§ 47] b. Purpose and Effect. Harbor lines are 
established to define the space to be devoted to the 
navigable channel*’ and to fix the line to which piers 


the land filled in without encroach- 


legislation by a state it will be held 
to have acquiesced in the line of 
navigation fixed by the United States. 
State v. Cleveland-Pittsburgh R. Co., 
21Oh. Cir Ct.“ N.S} 1,° 35 Oh. Cir. Ct. 
630 [aff 94 Oh. St. 61, 113 NE 677, 
LRAI917A 1007]. 

[c] “The conveyance of shore 

lands by the state before the estab- 
lishing of harbor lines jin front 
thereof does not prevent the state 
from thereafter establishing harbor 
lines in front of such shore lands.” 
Puget Mill Co. v. State, 93 Wash. 128, 
136, 160 P 310. 
_{d] Equal protection.—A harbor 
line is proper where it is so run as 
to protect the rights of all riparian 
owners in proportion to the frontage 
of their lands. Sherman y. Sherman, 
18 R. I. 504; 30 A459, 

[e] Tidelands may be _ included 
within the harbor lines. State v. 
Harbor Line Comrs., 4 Wash. 816, 
30 P 734; Harbor Line Comrs. v. 
State, 2 Wash. 530, 27 P 550. 

[f] ‘ A constitutional provision re- 
lating to the establishment of harbor 
lines in front of cities does not au- 
thorize a statute providing for the 
disestablishment of harbor lines in 
front of “towns.” Wilson v. State 
Land Comrs., 13 Wash. 65, 42 P 524. 


32. Rocky ,Point Oyster Co. v. 
Standard Oil Co., 265 Fed. 379. 

33. Peo. v. Vanderbilt, 26 N. Y. 
287, 25 HowPr 1389. 


34. State v. Sturtevant, 76 Wash. 
158, 135 P1035, 138 P'650. 

[a] The Washington constitution 
making it the duty of the legisla- 
ture to cause ‘harbor lines in front of 
first-class shore lands to be estab- 
lished by ‘ta commission” does not 
limit the power of the legislature as 
to the establishing of harbor lines 
in front of second-class shore lands, 
and harbor lines may be established 
in front of such lands by joint ac- 
tion of the commissioner of public 
lands and the harbor line commission, 
Puget Mill Co. v. State, 93 Wash. 128, 
160 P 310. 

35. State v. Sargent, 45 Conn. 358. 
See Farist Steel Co. v. Bridgeport, 
60 Conn, 278, 22 A 561, 138 LRA 590 
(holding that only the committee has 
power to establish the lines). 


36. Earist Steel Co. v. Bridgeport, 
supra. 
fa] Agreement by sinking fund 


commissioners of a city with a prop- 
erty owner, made in settlement of a 
boundary dispute, to establish har- 
bor lines in certain locations, is valid, 
where the charter of the city vests 
in the commissioners power to settle 
boundary disputes and -to fix and 
establish harbor lines; but specific 
performance of the contract will not 
be decreed, as the fixing of harbor 
lines is a legislative act which may 
be changed from time to time and 
the courts cannot control the exer- 
cise of legislative power. Bergen 
Beach Land Corp, v. New York, 1138 
Misc. 491, 185 NYS 177. 

37. Peo. v. Delaware, ete., Co., 213 
N. Y. 194, 107 NE 506. 

[a] Presumption.—A harbor line 
| established by the federal govern- 


i é 
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ing upon public rights,38 and the creation of new 
lines is a practical discontinuance of the old.*® The 
establishing of the inner harbor line by the state 
also fixes the boundary of shore lands which there- 
The establishment of har- 
bor lines is not of itself an injury to,*? or taking 
of, property,*? nor does it deprive a riparian owner 
of access to his land,** nor destroy all property 
rights in that part of a previously existing struc- 
ture erected under state authority which projects 
beyond the line,**,or render it a nuisance.*® 

[§ 48] 5. Harbor Commissioners and Masters.*® 


tofore has been open.*® 


Under statutes providing for the 
harbor commissioners or masters 


ment “is presumptively the line out- 
side of which are the public, navi- 
gable waters of the stream.’ Peo. 
v. State Land Office Comrs., 202 App. 
Div. 240, 242, 196 NYS 115. 

38. Peo. v, California Fish Co., 166 
Cal. 576, 188 P 79; Matter of New 
York, 217 N. Y. 1, 111 NE 256; Peo. 
v. Delaware, etc., Co., 213 N. Y. 194, 
107 NE 506; Peo. v. State Land Office 
Comrs., 202 App. Div. 240, 196 NYS 
115. .J., W. Bishop Co,.v. Currans, 30. 
R. I. 504, 76 A 275; Sherman y. Sher- 
man, 18 R. I. 504, 30 A 459. 

“A harbor line serves at once the 
purpose of an invitation and a prohi- 
bition. ... The invitation is to fill 
or wharf out to it; the prohibition is 
not to wharf or fill beyond it.” . WwW: 
Bishop Co. v. Curran, 30 R. I, .504, 
508, 76 A 275, 

[a] It is simply a line of con- 
venience for the regulation of the ex- 
ercise of private rights and is in the 
nature of a general permit for the 
erection of structures in aid of com- 
merce. Navigable Waters, Dig. Op. 
Judge Adv. Gen. p. 357. 

{b] Fixing of harbor lines by the 
United States is equivalent to a li- 
cense to the state to fill in the land 
between the harbor lines and the 
shore, either before or after the erec- 
tion of a sea wall, and, until such 
wall is made, the state may improve 
for navigation the space between the 
line fixed and the shore; but the fix- 
ing of a bulkhead line does not con- 
template the discontinuance of the 
public use of land within the line. 
Peo. v. California Fish Co., 166 Cal. 
bay pee CS yan say a 

[c] What not an establishment.— 
The designation of a “pierhead line”’ 
alone upon the state’s plats of sec- 
ond-class shore lands on Lake Wash- 
ington is not the establishing of ‘“har- 
bor lines’ and “harbor areas.” Pu- 
get Mill Co. v. State, 93 Wash. 128, 
160 P 310. 

39. Farist Steel Co, v. Bridgeport, 
60 Conn. 278, 22 A 561, 18 LRA 590. 

40. State v. Sturtevant, 76 Wash. 
158, 185 P 1035, 138 P 650. 

41. Willink v. U. S., 240 U. S. 572, 
36 SCt 422, 60 L. ed. 808; Greenleaf- 
Johnson Lumber Co. vy. Garrison, 237 
U. S. 251, 35 SCt 551, 59 L. ed. 939; 
Prosser v. Northern Pac. R. Co., 152 
U.S. 59. 24: SCt 528,38 L...ed.. 352, 

[a] Owner of wharf with no title 
to tidelands.—Where a riparian pro- 
prietor has no title to the tidelands, 
simply owning the wharf thereon, in- 
cluding such lands within the harbor 
lines is not such an interference with 
the ownership or possession of the 
wharf as will authorize a court to 
issue a writ of prohibition. State v. 
Harbor Line Comrs., 4 Wash, 816, 
30 P 734; Harbor Line Comrs, v. 
State, 2 Wash. 530, 27 P 550. 

42. See cases supra note 41. 

43. Willink v. U. S., 240 U. S. 572, 
36 SCt 422, 60 L. ed. 808; Sherman 
vy. Sherman, 18 R. I. 504, 30 A 459. 

44. Gring v, Ives, 222. U. S. 365, 
32 SCt 167, 56 L. ed, 235. 

45. Gring v. Ives, supra. 

46. Wharves, piers, and docks gen- 
erally see infra §§ 172-187. 


NAVIGABLE WATERS 


harbor.*? 


appointment of 
who shall have 


47. See statutory provisions. 

{a] Particular provisions referred 
to and considered.—Taylor v. Spear, 
196 Cal. 709, 288 P 1038; Union 
Transp, Co. v. Bassett, 118 Cal. 604, 
50 P 754; Bateman v. Colgan, 111 Cal. 
580, 44 P 288; Payne v. English, 79 
Cal. 540, 21 P 952; Peo. v, Williams, 
64° Cal. 498, 2 P 393; Lane v. New 
Haven Harbor Comrs., 70 Conn. 685, 


40 A 1058; Garitee v. Baltimore, 53 
Md. 422; Atty.-Gen, v. Boston, etc., 
R. Co., 118 Mass. 345; Atty-Gen. v. 


Woods, 108 Mass, 436, 11 AmR 380; 
Horn v. Peo., 26 Mich. 221; Hecker 
v. New York Balance Dock Co., 24 
Barb. (N. Y.) 215;- Adams v. Farmer, 
1 E. D. Smith (N. Y.) 588; Cole v. 


Mahoney, 12 Daly (N. Y.) 405, 67 
HowPr 226; U. S. v. Barrias, 11 Phil- 
ippine 327; Sherman v. Sherman, 18 


R. I. 504, 30 A 459; Wilson v. State 
Land Comrs., 138 Wash. 65, 42 P 524; 
State vy. Harbor Line Comrs,, 4 Wash. 
6, 29°P,938. 

{b] California-act of March 14, 
1853, ‘‘to prevent extortion in office 
and enforce official duty,’ applies to 
a state harbor commissioner who 
neglects to perform the duties of his 
office. In re Marks, 45 Cal. 199. 

[c]. San Francisco Depot Act con- 
ferred no additional powers on the 
harbor commissioners except in con- 
nection with the erection of depots. 
ey a v., Colgan,, 111. Cal. 580,, 44 
P 238. 

[d] Under Pennsylvania statutes 
a deputy director of the department 
of wharves, docks, and ferries of 
Philadelphia cannot become a mem- 
ber or president ex officio of the 
board of commissioners of naviga- 
tion. In re Navigation Director, 36 
Pa. Co. 462. 

48. State v. Sargent, 45 Conn, 358; 
Atty.-Gen. v. Woods, 108 Mass. 436, 
11 AmR 380. 

[a] They need not establish a 
general harbor line before forbidding 
or removing any particular encroach- 
ments upon the waters of the harbor, 
State v. Sargent, 45 Conn. 358. 

49. Rhode [Island Motor Co. v. 
Providence, (R. I.) 55 A 696. 

50. Hoeft v. Seaman, 38 N. Y. Su- 
per, 62, 46 HowPr 24; U. S. v. Bar- 
rias, 11 Philippine 327. 

[a] Thus to justify the harbor 
master in ordering the removal of 
vessels from berths occupied by them 
to make room for others, it is not 
sufficient that he knows of no other 
place for the landing of certain mer- 
chandise; but it must appear that 
the place is actually needed for some 
purpose connected with navigation or 
commerce. Hoeft v. Seaman, 38 N. 
Y. Super. 62, 46 HowPr 24. 

51. Union Transp. Co. v. Bassett, 
118 Cal. 604, 50 P. 754; Horn v. Peo., 
26 Mich. 221; Hoeft v. Seaman, 38 N. 
Y. Super. 62, 46 HowPr 24; Cole v. 
Mahoney, 65 HowPr (N. Y.) 499 [aff 
12 Daly 405]; Vanderbilt v. Adams, 
7 Cow, (N,Y,) 349, 

[a] “Ships and vessels” under the 
control of the harbor master of New 
York City include any floating struc- 
ture, Such as a scow or barge, mak- 
‘ng use of a private dock, wharf, or 


— [§§ 47-48 


general and summary power over harbors and ves- 
sels therein,*? it has been held that it is the duty 
of such officers to keep the harbors clear of ob- 
structions,*® and that they have no authority to 
allow obstructions or permit encroachments on the 
They have power to make orders and 
rules, provided they are reasonable and for cause,°° 
regulating the position of vessels at the piers or 
berths and their removal therefrom,*! and may rea- 
sonably require that all vessels anchoring in a har- 
bor shall be anchored within a prescribed area®? 
and that steam and sail vessels be anchored within 
different defined areas.®? 


The power of a harbor 


slip in the city. Adams v. Farmer, 1 
HE. D. Smith (N. Y.) 588. 

[b] Wessels fastened to a wharf 
are in the “stream” within the stat- 
ute and hence subject to the control 
of the harbor master.as fully as if 
lying in the center of the _ river. 
Adams y. Farmer, 1 E. D. Smith (N. 
Y.), 588. 

[c] Constitutionality.—A statute 
authorizing harbor masters to regu- 
late and station vessels is not, in its 


application to wharves. privately 
owned, unconstitutional, but is a 
valid police regulation. 


Vanderbilt 
v. Adams, 7 Cow. (N. Y.) 349, 

[d] The harbor master acts quasi- 
judicially and has the power to de- 
cide whether a vessel is in good faith 
engaged in discharging its cargo, and 
whether circumstances require that 
it should be assigned to another 
berth. Cole v. Mahoney, 65 HowPr 
(N. Y¥.)_ 499 [aff 12 Daly 405]. 

{[e] Injunction against order.—(1) 
Equity will not interfere with the 
discretion of the board honestly ex- 
ercised as to the stationing of ves- 
sels in a harbor, even though the 
conclusion of the board was errone- 
ous and worked-a hardship to an 
individual. Union Transp. Co. v. 
Bassett, 118 Cal. 604, 50 P 754. (2) 
The enforcement of an order of the 
board to remove a vessel from a pier 
in a case where the facts and cireum- 
stances do not justify or authorize 
the order may be restrained by in- 
junction. Hoeft v. Seaman, 38 N. Y. 
Super. 62, 46 HowPr 24. 

{f] Sufficiency of complaint.—A 
complaint which merely shows that 
defendant has refused to obey the 
orders of a harbor master to remove 
his vessel from the unauthorized oc- 
cupation of a private dock is not suf- 
ficient to justify a conviction; but 
it must show such conduct as is a 
violation of the rights of navigation, 
and aver such facts as would justify 


‘the orders and render disobedience 


Ripnerul Horn vy. Peo., 26 Mich, 

52. Com. v. Perkins, 223 Mass. 84, 
111 NE 682; Lambert v. Staten Is- 
land aR, .Co., -7.0,Nz, Wi. 104. 
_{a] Small boats.—Harbor regula- 
tions prohibiting vessels from an- 
choring within prescribed limits have 
been held not to apply to small sail- 
boats. Lambert v. Staten Island R., 
CoG4 00). Nie Yeviloa 

[b] Special permit.—A vessel is 
not liable for the penalty imposed for 
anchoring outside of anchorage 
ground, where it applied for the re- 
quired permit on the day it went to 
the assistance of a wreck, and it was 
issued within twenty-four hours, The 
Nene 89 Fed. 875, Y 

Ds 


Reasonableness of such a 
regulation arises from the fact that 
sailing vessels with their masts and 
rigging and steamships with none 
or substantially none, will, when at 
anchor, Swing in different directions 
if the wind is blowing in one direc- 
tion and the tide running in another, 


and, if anchored close together, will 


—o-_—- eee Eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number { 


§§ 48-49] 


board to pay for work done may be exercised by 
a majority of the board;** but a contract between 
a board and part of its own members, although less 
than a majority, is void.®> The right of private per- 
sons to make harbor improvements may depend on 
Statutes usually pre- 
scribe the powers of boards as to the leasing of 
property under their control,®” and the classes of 
vessel on which harbor fees may be charged.®® Har- 
bor authorities are liable for injuries to vessels 
caused by persons employed by them, acting in the 
line of their duty,°® but are not liable for injuries 
negligently caused by persons performing a duty for 
them under contract,®°° nor are they liable for an 
injury to a vessel caused by an obstruction existing 
in a natural harbor before their appointment where, 
by statute, they are vested with control and charged 
with duties only as to improvements.®! 

[§ 49] 6. Injuries and Remedies.*? 


the consent of the board.®® 


be apt to foul one another. Com. v. 
Perkins, 223 Mass. 84, 111 NE 682. 

- [b] Regulation by harbor master 
of Boston Harbor (1) that all vessels 
anchoring in the upper harbor shall 
anchor within a defined area and 
that a specified area shall be re- 
served for steamers exclusively is 
merely to the effect that a vessel 
must anchor so that at all times it 
will lie within the area defined for 
vessels of its class, and when so con- 
strued is reasonable and valid. Com. 
v. Perkins, 223 Mass. 84, 111 NE 682. 
(2). The provision of a regulation 
that sailing vessels shall anchor in 
a described area which is not. re- 
served for steamers exclusively. is 
not invalid on the ground that the 
harbor master has assumed not only 
a directive power but also a pro- 


hibitive power. Com. v. Perkins, 
supra. ! 

54. Taleott v. Blanding, 54 Cal. 
289. 

55. Peo. v. Overyssel Tp. Bd., 11 
Mich. 222. . 

56. Wilson v. Inloes, 11 Gill & J. 
(M4d.) 351. 4 

57. See statutory provisions, 

[a] License under California 


statute.—(1) Under a statute giving 
harbor commissioners authority to 
permit the use by any corporation or 
person of property under the control 
of the commission and to terminate 
such use at any time on notice, a 
decision of the commission to ter- 
minate such a tenancy or use will not 
be disturbed, although erroneous and 
inflicting hardship, unless it is the 
result of fraud or improper motives. 
Taylor v. Spear, 196 Cal. 709, 716, 238 
P 1038. (2) A grant of space in a 
ferryhouse for a bootblack stand ‘“‘to 
continue during the pleasure of the 
Commission” leaves the commission 
the right to remove the licensee at 
pleasure and not merely for cause, 
and it is immaterial that the licensee 
has conducted his business in an or- 
derly, efficient, and reputable man- 
ner. Taylor v. Spear, supra. (3) 
The assignment of the harbor com- 
mission of space in a ferry building 
to a private person to conduct a 
pbootblack stand, and the revocation 
of such license, as authorized by stat> 
ute, although without cause, are mat- 
ters within the exclusive discretion 
of the board and are not of public 
concern. Taylor v. Spear, supra. (4) 
The making of improvements at con-. 
siderable expense by the _ licensee 
whose license is expressed to be ter- 
minable at the pleasure of the com- 
mission does not tend to show bad 
faith or improper motives on the 


part of the commission in terminat-: 


ing the license, or authorize an in- 
junction against such termination. 
Taylor v. Spear, supra. (5) A verbal 
statement made by a member of a 
harbor commission to a licensee who 
had been notified of the termination 


NAVIGABLE WATERS 


ages.®§ 


The right to 


of his privilege, that the licensee ob- 
tained the privilege through politics 
and was losing it through politics, 
does not bind the board or show bad 


faith on its part. Taylor v. Spear, 
supra. 
[b] Constitutionality of Washing- 


ton statute.—Under a constitutional 
provision prohibiting the grant of 
harbor areas except by lease. for not 
more than thirty years to maintain 
wharves, docks, and other structures, 
a statute authorizing a lessee of such 
lands to improve the same in such 
manner aS he may elect subject to 
the approval of the harbor board is 
invalid as placing the election as to 
such improvements in the _ lessee 
rather than the _ state. State v. 
Bridges, 22 Wash. 98, 60 P 66. 

58. See statutory provisions. 

[a] “Bay craft.”—Vessels travers- 
ing only bays and canals to reach 
their destination are considered “bay 
craft” and exempt from harbor mas- 
ter’s fees within the meaning of a 
statute excepting “bay craft’ from 
such charges. Shinn v. MeNight, 21 
FE. Cas. No.) 22/789, 4 Cranch. CoC. 
1 


34, 

[b] Under a Louisiana statute 
vessels using only private wharfs 
are not subject to the charge of har- 
bor master’s fees. New Orleans Har- 
bor Masters v. Morgan’s Louisiana, 
etc., R., etc., Co., 40 La, Ann. 124, 3 
8 627, 

[c] Merchandise in vessels,—The 
statutory power of the council of a 
county, city, town, or incorporated 
village to impose and collect such 
reasonable harbor dues on _ vessels, 
eraft, and rafts as may serve to 
keep the harbor in good' order and 
pay a harbor master, does not in- 
clude power to impose a.duty on 
goods, wares, or merchandise con- 
tained in vessels or craft. Re Mc- 
Leod, 38 U. C. Q. B. 617. 

59. The Rhosina, 10 P. D. 24; Hol- 
man y. Irvine Harbour Trustees, 4 
Sc. Sess. Cas. 496. 

60. Cuthbertson, v, Parsons, 12 C. 
B. 304, 74 ECL 304, 188 Reprint 921 
(where proprietors of steam vessels 
did towage for commissioners at spe- 
ecified rates of charge and a certain 
sum annually in addition). 

61. Hood v. Toronto Harbour 
Comresk sie Cw Oe Bus ar fate osu, 
Oe Qe Byes: ; 

62. Liability for property or rights 


taken in improvement of navigation. 


see Eminent Domain § 145. 


Liability of harbor authorities see 


supra § 48. 

63. The No. 6, 241 Fed. 69, 154 
CCA 69. 

64. The No. 6, supra. 

65. Postal Tel.-Cable Co. vy, Home 


Dredging Co., 241 Fed. 201 [aff 241 
Fed. 252, 154 CCA 172] (wire cables) » 
The No. 6, 241 Fed. 69, 154 CCA 69 
(gas mains). 

66. See cases infra this note. 
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improve navigable waters is superior to the right to 
occupy the bed of the waters tor other purposes,*®* 
and the owner of a dredge being used for deepening 
the water is responsible only for negligence.** 
Hence there is no lability for injuring cables, wires, 
or pipes laid upon the bottom and not known to be 
located where the dredging was being done.®* 
bility for injury to a vessel caused by improvement 
operations also depends on the questions of duty 
and negligence.** 
bulkhead by dredging after warning that it is being 
undermined by the operations is negligence®? and 
wanton, authorizing the recovery of punitive dam- 
An injunction against the improvement will 
not be granted where the work is authorized and 
the means adopted are not improper.®? 
state, or the United States, as the case may be, 
may enjoin injuries to the improvements.”° 


Lia- 


The needless destruction of a 


But the 


[a] Dlustrations.—(1) A dredg- 
ing company is not liable for damage 
to a vessel strained by settling at 
low tide on the edge of an excava- 
tion which had been made in deep- 
ening a canal and which had been 
left temporarily in order to permit 
vessels to use the canal. Susque- 
hanna Coal Co. v. Eastern Dredging 
Co., 200 Fed, 817. (2) Where the use 
of hydraulic ‘power in the improve- 
ment of a navigable stream becomes 
a serious obstruction to navigation, 
and an injury occurs to one navigat- 
ing the river with ordinary care, the 
party creating such obstruction is 
liable for the injury, although he 
may be acting under a license from 
the state. Guthrie v. McConnel, 2 
Oh. Dec. (Reprint) 157, 1 WestL 
Month 598. 

[b] liability of city.—A city hav- 
ing title to a park through which 
flows a river which hag been made 
a “slack-water navigation” by a cor- 
poration duly authorized by the stat- 
ute, with power to erect dams, locks, 
and other appliances for the purpose, 
is under no duty, in the absence of 
a Statutory requirement, to maintain 
safeguards above a dam erected by 
Such corporation within the park 
limits to prevent boats from drifting 
over the dam. Ewen y. Philadelphia, 


1 Pa. »548,.-45' A 1339, °75, AmSR 
67. Standard Engineering Co, v. 


Oriental Bulkhead, ete., Co., 226 Fed. 
198, 141 CCA 191. 

[a] It is immaterial that title to 
the soil on which the bulkhead was 
constructed is in_the state and not 
in the plaintiff. Standard Engineer- 
ing Co. v. Oriental Bulkhead, ete., Co., 
226 Fed. 1938, 141°CCA 191. 

68. Standard Engineering Co. v. 
Oriental Bulkhead, ete., Co., supra. 

69. Schuyler Steam Towboat Line 
v. Newton, 21 F. Cas. No. 12,496; Wa- 
terloo Woolen Mfg. Co. v. Shanahan, 


128 N. Y,) 845,.28 NE 358,.14 LRA 
481; Cohen v. Rochester, 205 App. 
Div. 428, 199 NYS 568. 

[a] Illustrations.—(1) Building 


of levees along the Mississippi River 
under the authority of congress to 
improve navigation gives no valid 
cause of complaint or ground of in- 
junction to the owner of lands which 
are overflowed by the raising of the 
flood level caused by such levees. 
Cubbins v. Mississippi River Commn., 
241 U. S. 351, 36 SCt 671, 60. L. ed. 
1041. (2) The right to enjoin dredg- 
ing which is alleged to threaten the 
support of the piers and abutments 
of a bridge depends on the right to 


maintain the bridge structure. Me- 
tropolitan West Side Hl. R. Co. v. 
Chicago Sanitary Dist., 285 Ill. 342, 


120 NE 756, 

70. U.S. v. Mississippi, etc., Boom 
Co., 3 Fed. 548, 1 McCrary 601; U. S. 
v. Duluth, 25 F. ‘Cas. No. 15,001. 1 


| Dill. 469. 
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III. PUBLIC RIGHT OF NAVIGATION 


[§ 50] A. In General. 


71. U. S.—Illinois Cent. R. Co. v. 
ThHinois,, 146.,.0..:S: 387, 13. .SCt 110, 
36 L. ed. 1018; National Forwarding 
Co. v. Payne, 297 Fed. 6638, 666 [quot 
Cyc]; Hall v. Hobart, 186 Fed. 426, 
108 CCA 348; Carver v. San Pedro, 


ete: RS Cop tlo lL Bedi 63384; haust 
v. Cleveland, 121 Fed. 810, 58 CCA 
194; Leverich v. Mobile, 110 Fed. 
170; Texarkana, etc., R. Co. v. Par- 


sons, 74 Fed. 408, 20 CCA 481; Spo- 
kane Mill Co. v. Post, 50 Fed. 429; 
Avery? v..' Hox, 2°) EY Cas." No. * 674; 
1 Abb; 246; Jolly v. Terre Haute 
Drawbridge Co., 13 F. Cas. No. 7,- 
441, 6 McLean 237. 

Ala.—Tennessee, ete, R. Co. v. 
Danforth, 112, Ala.'.80, 20 & 502; 
State v. Bell, 5 Port. 365; Bullock v. 
Wilson, 2 Port. 436. 

Cal.—Peo. v. California Fish Co., 
166:Cal. 576;:138 P 79; Peo: v.' Gold 
Ruan | Ditech, “étc!; Col, 66.\-Cal. 138; 
4 P 1152, 56 AmR 80; Green v. 
Swift, 47 Cal. 536; Gunter v. Geary, 1 
Cal. 462. 

Conn.—Enfield Toll Bridge Co. v. 
Hartford, etc., ‘Rv Co; 17 Conn’ 40, 
42 AmD 716; Hollister v. Union 
Co., 9 Conn. 436, 25 AmD 36; Chap- 
man v. Kimball, 9 Conn. 38, 21 
AmD 1707; Adams y. Pease, 2 Conn. 
end Pitkin» v. Olmstead, 1 Root 


Del.—Bailey v. Philadelphia, 
R. Co., 4 Del. 389, 44 AmD 593; C 
mins v. Spruance, 4 Del. 315. 

Fla.—Brickell v. Trammell, 77 Fla. 
544, 82 S 221. 

Ga.—Charleston, ete. R. Co. 
Johnson, 73 Ga. 306; Young v. Har- 
rison, 6 Ga. 130. 

Ida.—Stack-Gibbs Lumber Co. v. 
Cameron Lumber Co., 26 Ida. 649, 144 
P1121; Cameron Lumber Co, v. Stack- 
Gibbs Lumber Co., 26 Ida. 626, 144 
P 1114; Shephard v. Coeur d’Alene 
QHumber Co., 16 Ida. 293) 101 P 591; 
Powell v. Springston Lumber Co., 
12 Ida. 723, 88 P 97. 

Ill.—Du Pont v. Miller, 310 TI. 
140, 141 NE 423; Braxon v. Bressler, 
64 Ill. 488; Peo. v. St. Louis, 10 Ill. 
351, 48 AmD 339; Healy v. Joliet, 
ete., R. Co., 2 Ill. A. 435 [rev on other 
grounds 94 [lk 416]. 

Ind.—Sherlock v. Bainbridge, 41 
Ind. 35, 13 AmR 302; Martin v. 
Evansville, 32 Ind. 85; Cox v. State, 
2 Blackf. 193; State v. Wabash Paper 
ove 21 Ind. A, 167, 48 NE 653, 51 NE 

4 


ete., 
um- 


Ky.—Monongahela River Cons. 
Coal, etc., Co. v. Lancaster, 169 Ky. 
24, 30, 183 SW 258 [quot Cyc]; Ry- 
man Steamboat Line v. Com., 125 Ky. 
253, 101 SW. 408, 30 KyL 1276, (10 
LRANS 1187; Warner v. Ford Lum- 


ber,, \ete.,.. Co., 123. Ky. 103,93 SW 
650,729 Kyl 527, 12 LRANS. 667; 
Terrell ‘vy. Paducah,» 122 Ky.,.331, 92 
Pee 310, 28 KyL 12387, 5 LRANS 


Me.—Tuell v. Marion, 110 Me. 460, 
86 A 980, 46 LRANS 35; Smart v. 
Aroostook Lumber Co., 103 Me. 37, 
68 A 527, 14 LRANS 1083; Parsons 
v. Clark, 76 Me. 476; Davis v. Wins- 
low, 51 Me. 264, 81 AmD 573; Ger- 
rish vy. Brown, 51 Me. 256, 81 AmD 
569; Moor v. Veazie, 32 Me. 343, 52 
AmD 655 [aff 14 How. (U. S.) 568, 14 
L. ed. 545]; Brown vy. Chadbourne, 31 
Me. 9, 50 AmD 641; Spring v. Rus- 
pels 7 Me. 273; Berry v. Carle, 3 Me. 

Mass.—Thayer v. New Bedford R. 
Co., 125 Mass. 253; Blood v. Nashua, 
ete., R. Corp., 2 Gray 137, 61 AmD 
444; Kean v. Stetson, 5 Pick. 492; 
Com. v. Chapin, 5 Pick. 199, 16 AmD 
386; Com. v. Charleston, 1 Pick, 180, 
11 AmD 161. 


Where water is naviga- 
ble, whether or not within the ebb and flow of the 
tide, the public has a common right to use it for 
navigation as a public highway;"! and without any 


Vv. 


Mich.—Thunder Bay River Boom- 
ing Co. v. Speechly, 31 Mich. 336, 18 
AmR 184; Grand Rapids’ Booming 
Co. v. Jarvis, 30 Mich. 308; Lorman 
v.. Benson, 8 Mich. 18, 77 AmD 435; 
La’ Plaisance Bay Harbor Co. v. Mon- 
roe, Walk. 155. 


Miss. — Richardson vy, Sims, 118 
Miss. 728, 80 S 4. 
H.—Carter v. Thurston, 58 N. 


N. 

H. 104, 42 AmR 584; Thompson v. 
Androscoggin River Impr. Co., 54 N. 
FEM 54585 Scote vs | Walisons;, “3iNy “EL 
321. 

N. J.—Lister vy. Newark Plank Road 
Col73s6 Now Da, 47%. 

N. Y.—Morgan vy. King, 35 N. Y. 
454, 91 AmD 58; Peo. v. Vanderbilt, 
26 N. Y. 287, 25 HowPr 139; Moore 
Vv. Day, 199 App. Div 76; 190, NYS 
731 [aff 235 N. Y. 554 mem, 139 NE 
732 mem]; Browne v. Scofield, 8 Barb. 
239; Peo. v. State Tax Commn., 116 
Mise. 774, 191 NYS 464; Buffalo 
Pipe Line Co. v. New York, etc., R. 
Co., 10 AbbNCas 107; Canal Fund 
Comrs. v. Kempshall, 26 Wend. 404; 
Hooker v. Cummings, 20 Johns. 90, 
It AmD 249; Peo. v. Platt, 17 Johns. 
195, 8 AmD 382; Shaw v. Crawford, 
10 Johns, 236. 

N. C.—Cromartie v. Stone, 194 N. 
C. 663, 140 SE 612; State v. Dibble, 
LOINC.) VOTE ¢ 

Oh.—State v. Shannon, 36 Oh. St. 
423, 38 AmR 599; Hickok v. Hine, 23 
Oh. St. 523, 18 AmR 255. 

Or.—Anderson v. Columbia Con- 


tract Co... 94) SOr. BTL, UES?» IP zaies 
185 P2815: M7 eA Ta W6bse 
Pa.—Flanagan v. Philadelphia, 42 


Pa. 219; Dalrymple v. Mead, 1 Grant 
197; Com. y. Fisher, 1 Penr. & W. 
462; Hunt v. Graham, 15 Pa. Super. 
42; Helfenstein v. Reichenbach, 23 
Pa, Co. 66. 

R. I.—Chase v. American Steam- 
boat ‘Co,, 10°Ré 1-79, 

Ss. C.—State v. Columbia Water 
Power Co., 90 S. C. 568, 74 SE 26; 
State v. Columbia Water Power Co., 
82 S.C. 181, 63 SE 884, 129 AmSR 
876, 22 LRANS 435, 17 AnnCas 343; 
State v. Charleston Light, ete., Co., 
68) Si C2540; 477 SEY-979) 

Tenn.—State v. West Tennessee 
Land , Co... 127.,Tenn. 576,158) Sw 
746, AnnCas1914B 1043; State v. Mun- 
cie Pulp Co., 119 Tenn. 47, 104 SW 


437; Stuart v. Clark, 2 Swan 9, 58 
AmD 49. 

Tex.—Orange Lumber Co. Vv. 
Thompson,,59 Tex. Civ. A. 562, 126 
Sw 604. 

Wash.—East Hoquiam Boom, etce., 
ae Neeson, 20 Wash, 142, 54 P 
1001. 

Wis.—Doemel v. Jantz, 180 Wis. 


225, 193 NW 3938, 31 ALR 969; Shep- 
ard Drain. Dist. v. Eimerman, 140 
Wis, 327, 122 NW 775; Sweeney v. 
Chicago, etc., R. Co., 60 Wis. 60, 18 
NW 756; Whisler vy. Wilkinson, 22 
Wis. 672. 

Eng.—Ewing v. Colquhoun, 2 
Cas, \SSor, luvon, 4%. 
Co.,.1 App. Cas, 662, 23. BRC 141; 
Brinckman v. Matley, [1904] 2 Ch. 
313; Bourke v. Davis, 44 Ch. D. 110; 
Williams v. Wilcox, 8 A. & EB. 314, 
35. ECL 609, 112 Reprint 857, 25 
ERC 427; Anonymous, 1 Campb. 517 
note, 170 Reprint 1042; Whitstable 
Free Fishers v. Gann, 20 C. B. N.S. 
1, 115 ECL 803, 144 Reprint 1002, 
11) Hy LL. .Cas: (192, 11 (Reprint 13805; 
Rex v. Hammond, 10 Mod. 3882, 
88 Reprint .773; Ball v. Herbert, 
3. T, R. 258, 100 Reprint 560; 28 
Bree any. L, p 398 § 760, p 406 § 

N. S.—Graham v. The Ship E. May- 
field, 14 Can. Exch. 331, 14 DomLR 


( App. 
Fishmongers’ 


aa 


legislative declaration that it is such a highway.” 
However, while navigable streams are ‘‘highways 

in the broad sense of the term,’* they will not fall 
within its meaning as used in a statute unless the 


505; Kennedy v. The Surrey, 10 Can. 
Exch, 29. 

Ont.—Beatty v. Davis, 20 Ont. 373; 
Crandell v. Mooney, 23 U. C. C. P. 
912. Gage va) Bakes, alesse Cpuaeas 
116; Ree. vy. Meyers, 3 U, ©, Gre 
305 


“There has arisen, out of centu- 
ries of effort, limitation of crown 
prerogative, parliamentary action, 
numerous adjudications, common ne- 
cessity, and public forethought, arule 
beyond question, impressing rights 
of the public upon all navigable 


waters.” Nedtweg v. Wallace, 237 
Mich. 14, 17, 208 NW 51, 211 NW 
647. 

[a] Nature of right.—(1) The 


right of navigation in a public river 
cannot be treated as real estate 
vested in the public or the state 
for the benefit of every individual 
who may have occasion to use it. It 
is sometimes called a public ease- 
ment but does not come within the 
meaning of the word “easement” as 
used to designate an incorporeal 
hereditament as a right of way be- 
longing to one person or estate over 
the lands of another. Barnard v. 
Hinkley, 10 Mich. 458. (2) Rights 
of navigation in waters over lands 
privately owned are public ease- 
ments. U. S. v. Pennsylvania Salt 
Mfg. Co., 16 F. (2d) 476; Du Pont v. 
Miller, 310 Ill. 140, 141 NE 423. (3) 
“The right to use water-courses as 
highways, and the right to use high- 
ways upon land, are analogous, and 
depend on the same general princi- 
ples.” Harold v. Jones, 86 Ala, 274, 
276, 5 S 436, 3 LRA 406. 

{[b] Use for navigation insignifi- 
cant.—(1) The fact that the use of 
water for commerce or navigation is 
insignificant does not destroy the 
state’s proprietary rights, or author- 
ize an appropriation for individual 
use. Peo. v. Vanderbilt, 26 N. Y. 287; 
Peo. v. Page, 39 App. Div. 110, 56 
NYS 834, 58 NYS 239. (2) At com- 
mon law all rivers which may be 
used for the transportation of prop- 
erty are water highways subject to 
the public right of navigation, even 
though they will not bear boats and 
barges for the accommodation of 
Pe pig: Rowe v. Titus, 6 N. B. 

6 


72. Ark.—DLittle Rock, etc., R. Co. 
v. Brooks, 89 Ark, 408, 43 AmR 277. 
Ind.—Martin v. Bliss, 5 Blackf. 35, 


82, AmD_ 52. 


Ky.—Monongahela River Cons. 
Coal., etc., Co. v. Lancaster, 169 Ky. 
24, 30, 188 SW 258 [quot Cyc]. 

Or.—Anderson v. Columbia Con- 
tractsCo., 94 Or. 171, 184 P 240, 185 
P2381. te AiR S6b os 

Pa.—Barclay R. etc., 
ham, 36 Pa. 194. 

Tenn.—Southern R. Co. v. Fergu- 


Co. v. Ing- 


son, 105 Tenn. 552, 59 SW 3438, 80 
AmSR 908: 

73. Farmers’ Co-op. Mfg. Co. v. 
Albemarle, veto.“ (Re = Co.,, suite iN, bee 
579, 23 SH 438, 58 AmSR 606, 29 


LRA 700; Chase v. American Steam- 
boat Co.,10 R. J. 79 [aff 16 Wall. (CU. 
S.) 522, 21 L. ed, 369]. 

[a] Rule applied to: (1) The Har- 
lem River. In re New York, 168 N. 
Y. 184, 61 NE 158,.56 LRA 500. . (2) 
The Hudson River. Seamen v. New 
York, 80 N. Y. 239, 36 AmR 612, 

(b]. Highway of city.—A navi- 
gable stream traversing a city is not 
a highway thereof in the sense that 
its streets are highways. Maryland 
v. Miller, 180 Fed. 796 [mod on other 
grounds 194 Fed. 775, 114 CCA 495]; 
Seamen yv. New York, 80 N. Y. 239, 
36 AmR 612. : 


ov later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 50] 


legislative intent to include them is apparent. te 

Superiority of right. The right of navigation is 
the dominant right in navigable waters’ and is 
superior to the right of fishing,”® the right to take 
water from the stream,’’ or the rights of the pri- 
vate owner of the lands under the water, or of 
riparian owners.’® 

Water to which right extends. The right of navi- 
gation extends over the entire surface of the 
water,*° notwithstanding its extent has been in- 
creased through a raising of its level by artificial 
means.*t It is not confined to the main channel, 
but extends to the water between high and low 
water marks,** subject to legitimate uses of the land 
thereunder by the owner thereof;8* and also ex- 
tends to a new navigable channel formed by the 
stream,** and to a stream as improved by straighten- 
ing and deepening.®® So where the shore line is 
moved back, the water let in is as much public 
water as is any other part of the water of the 
river.°6 But where waters are not previously navi- 
gable, the public does not acquire the right to navi- 
gate an artificial channel made by the owners of 
the underlying soil;8’ and where a riparian owner 


74. Peo. v. State Tax Comrs., 203] Inspectors’, etc., 
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has been granted the right to divert the waters of 
a river into an artificial raceway which has no navi- 
gable outlet, the public has no right of navigation 
thereover,** nor can such right be supported upon 
the theory that the public has a right to use the 
raceway to pass around an obstruction which its 
owner has placed in the river.®® 

Necessity of navigability.°° The right to navigate 
is dependent upon the existence of navigable 
water, and in cases of streams which are navigable 
only periodically®? the stream is a public highway 
during the time its natural condition permits of a 
public use;®* but at other times there is no right 
to create a highway by means which appropriate or 
destroy private rights without compensation to the 
persons injured.®* 

Land under water, silt, etc. As it is hereinafter 
discussed ownership of lands under navigable waters 
is subject to the public rights of navigation there- 
over,®® and further it has been decided that silt 
and soft mud are a navigable part of a river.°® The 
public right of navigation includes the right to use 
the bed of the water for every purpose which is 
an aid to navigation.®%* 


57 Fla. 399,| Me. 554, 48 AmD 507; Whisler v. 


N. Y.119; -962NE. 435. 

75. U. S—Rocky Point Oyster Co. 
v. Standard Oil Co., 265 Fed. 379; 
Postal Tel.-Cable Co. v. Home Dredg- 
ing Co., 241 Fed. 201 [aff 241 Fed. 
252, 154 CEA 172]. 

Ky. —Paducah Sand, etc. Co. v. 
Central Home Tel., ete., Co., 209 Ky. 
756, 273 SW 481. 

N. Y.—Blanchard v. Western Un- 
ion Tel. Co., 60 N. Y. 510 [rev 67 
Barb. 228, 3 "'Thomps & Ci 1151: 
an C.—Davis v. Jerkins, 50 N. C. 

Pa.—Flanagan v. Philadelphia, 42 
Pa. 219; Hunt vy. Graham, 15 Pa. Su- 
per. 42. 

[a] Thus the right of navigation 
is superior to the right to maintain 
a telephone or telegraph cable on the 
bed of the water. Postal Tel.-Cable 
Co. v. Home Dredging Co., 241 Fed. 
201 [aff 241 Fed. 252, 154 CCA 172]; 
Paducah Sand, ete., Co. v. Central 
Home Tel,, etc., Co., 209 Ky. 756, 273 
Sw 481. 

As to power to obstruct by bridges 
see supra §§ 24, 30. 

Superiority of right to make im- 
provements see supra § 49 

76. See Fish § 19. 

77. Heiberg v. Wild Rice Boom 
Co., 127 Minn. 8, 148 NW 517; Hunt 
v. Graham, 15 Pa. Super. 42. 

78. See infra §§ 249-252. 

79. See infra § 143. 

80. Mendota Club v. Anderson, 101 


Wis. 479, 78 NW 185. 
[a] ‘The right extends to a navi- 
gable slough, although the main 


channel is navigable at the time. Mc- 
Bride v. Willamette, etc., Towing Co., 
132: Wash. 360, 232 P 286. 

[b] Where a permanent dam 
raises the waters, the rights of navi- 
gation are enlarged accordingly. 
Mendota Club v. Anderson, 101 Wis. 
479, 78 NW 185. 

[ec] In a boundary stream both 
states are presumed to have free 
use of the whole of it for the pur- 
poses of commerce. State v. Mun- 
cie Pulp Co., 119 Tenn. 47, 104 SW 
437. 

81. Mendota Club v. Anderson, 101 
Wis. 479, 78 NW 185. 

82. Us S.—Boston v. Lecraw, 17 

How. 426, 15 L. ed. 118; National 
Forwarding Gow ve Payne, 297 Fed. 
668, 666 [quot Cyc]. 
Gi Ala.—Tennessee, OLCse VE. “COMING 
Danforth, 112 Ala. 80, 20 S 502; Mo- 
bile v. Eslava, 9 Port. 577, 33 "AmD 
325. 

Fla.—Brickell v. Trammell, 77 Fla. 
544, 82 S 221; Ferry Pass: Inspec- 
tors’, etc., Assoc. v. Whites River 


48 S 648, 22 LRANS 345. 

Ind.—Sherlock v. Bainbridge, 41 
Ind. 35, 18 AmR 302. 

Me.—Montgomery v. Reed, 69 Me. 
510; Gerrish vy. Union Wharf, 26 Me. 
384, 46 AmD 568; Deering vy. Long 
Wharf, 25 Me. 51. 

Mass.—Kean nie. 
492. 

Minn.—Winans v. Northern States 
Power Co., 158 Minn. 62, 196 NW 
811; Hayward v. Knapp, 23 Minn. 430. 

N. Y.—Peo. v. Delaware, etc., Co., 
213 N. Y. 194, 107 NE 506; Moore 
v. Day. 199 App. Divnti 6, 191 NYS 
731 [aff 235 N. Y. 554 mem, 139 NE 
732 mem]. 

Or.—Anderson v. Columbia Con- 
tract |Co, 94, Oro 271; 184) P 240, 
185) P 231, 7 ALR 653. 

Pa.—Poor v. McClure, 77 Pa. 214; 
Wainwright v. McCullough, 63 Pa. 
66; Lehigh Valley R. Co. v. Trone, 
28 Pa. 206; Helfenstein v.: Reichen- 


Stetson, 5 Pick. 


bach ;u23)) Pain Cows 6. 

W. Va.—Barre y. Fleming, 29 W. 
Va. 314, 1 SE 781. 

Wis.—Doemel vy. Jantz, 180 Wis. 
225, 193 NW 3938, 31 ALR 969; Diana 
Shooting Club v. Husting, 156 Wis. 


261, 145 NW 816, AnnCasi1915C€ 1148. 

See also Brinckman v. Matley, 
[1904] 2 Ch. 313 (rule stated). 

“The whole river included within 
high water mark on each side, is 
a public highway, and in many small 
streams where the tide ebbs and 
flows, the channel itself would be 
wholly useless for purposes of navi- 
gation, if vessels should be limited 
to that, as they would be if towns on 
each side were to build up their 
roads to the edge of the channel.” 
Kean v. Stetson, 5 Pick. (Mass.) 492, 
495. 

[a] Between channel and dock 
line.—(1) The right is not confined 
to the natural channel. Porter v. 
Allen, 8 Ind. 1, 65 AmD 750. (2) 
However, it extends only to the dock 
line so that any interference with 
property upon such’: docks by the 
bows, masts, or attachments of any 
vessel’ is a trespass. Dunham Tow- 
ing, ete., Co. v. Daudelin, 41 Ill, A. 
175 [aff 143 Ill. 409, 82 NE 258]. 

83. Boston vy. Lecraw, 17 How. (U. 
S.) 426, 15 L. ed. 118; National For- 
warding Cox. v4 Payne, 297 Fed. 663, 
666 [quot Cyc]; Deering v. Long 
Wharf, 25 Me. 51; Peo. v. Delaware, 
etc., Co., 213 N. Y. 194,:107 NE-506. 

Ownership of land between high 
and low water marks see infra §§ 207-— 
218. 

84. Dwinel v. Veazie, 44 Me. 167, 
oe AmD 94; Dwinel v. Barnard, 28 


Wilkinson, 22 Wis. 572. 

[a] If the new channel becomes 
ebstructed, the public may effect a 
suitable passage over the former 
channel, if no unnecessary damage is 
occasioned thereby. Dwinel vy. Vea- 
zie, 44 Me. 167, 69 AmD 94. 

85. King County Drain. Dist. No. 
3-v. Machias Mill Co., 104 Wash. 493, 
177 P 326 (logging). : 

86. Cram v. Ryan, 25 Ont. 524. ° 

87. King v. Muller, 73 N. J. Eq. 
32, 67 A 380. 

88. Trenton Water Power Co. v.. 
Walker, 27, No J: Enie663, ie ch boo, 
Trenton Water Power Co. v. Don- 
nelly, “77 Nvrd. -Ta. 659,088" A597. 

89. Trenton Water Power Co. v. 
Walker, -77. N. J. L. 663, 73 A 599; 
Trenton Water Power Co. v. Don- 
nelly, 77% N. Ji TG. 659,-735 AS 59%: 

90. Tests of navigability see su- 
pra §§ 3-16. 

91. U. S. v. Pennsylvania Salt 
Mfg. Co., 16 F. (2d) 476, 480; Sea- 
board Air-Line R. Co. vy. Sikes, 4 Ga. 
A. 7, 60 SE 868. 

“The right of navigation extends 
wherever there is navigable water 
to navigate, but it is not a right to 
have navigable waters to navigate.” 
U. S. v. Pennsylvania Salt Mfg. Co., 
supra. . 

[a] Where a stream is navigable 
only by artificial means, the public 
has no right of navigation thereon. 
Wadsworth vy. Smith, 11 Me. 278, 26 


AmD 525. 

92. See supra § 8. 

93. Thunder Bay River Booming 
Co. v. Speechly, 31 Mich. 336, 18 AmR 


184; Matthews v. Belfast Mfg. Co., 35 
Wash. 662, 77 P 1046. 

94 Thunder Bay River Booming 
Co. v. Speechly, 31 Mich. 336, 18 
AmR i 
[a] Floatage of logs.—Where a 
stream is navigable only at cer- 
tain seasons, there is no right to 
use it for floatage between seasons 
by creating an artificial navigability 
by means of dams and flooding to the 
injury of riparian owners. Thunder 
Bay River Booming Co, v. Speechly, 
81 Mich. 336, 18 AmR 184; Matthews 
v. Belfast Mfg. Co., 35 Wash. 662, 
Wala E1046. 

95. See infra §§ 249-252. 

96. The Steam Dredge No. 6, 222 
Fed. 576 [aff 241 Fed. 69, 154 CCA 
69]; The City of Richmond, 43 Bed. 
85 

97. Lewis Blue Point Oyster Cul- 
tivation Co. v. Briggs, 229 U. S. 82, 
338 SCt 679, 57 L. ed. 1088, AnnCas 
1915A 232; Rocky Point Oyster Co, 
v. Standard Oil Co., 265 Fed. 379. 
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Common-law distinction as to nontidal waters. In 
the United States no distinction exists as to the 
right of navigation in tidal and nontidal waters,°® 
even in those states where a technical distinction 
affecting other rights is preserved.°® In England, 
however, although nontidal waters are navigable as 
highways,! the distinction is made that tidal waters 
are from their very nature navigable and constitute 
a right of way for the public for every purpose of 
navigation,” whereas the public right of navigation 
in nontidal waters is not a general common-law 
right, but depends upon a grant from the owners 
of the underlying soil, or a legislative act, or usage 
creating a prescriptive right.» This public right 


acquired by user is similar to that of the public 


to pass along a public road or footpath through a 
private estate.* It has been declared, however, that 
at common law navigable, nontidal rivers are prima 
facie common highways. 

[§ 51] B. Relinquishment of Right or Control 
Thereof. Neither the general land office nor any 
other branch of the executive department can con- 
vey or surrender to a private person the right 
of the public to use, or the government’s control 


98. Seé cases supra note 71. 


NAVIGABLE WATERS 


the sovereignty of the state; 


[§§ 50-51 


over, the navigable waters of the United States.® 

State. While it has been broadly stated with ref- 
erence to the navigable waters of a state that the 
right of the people to use such waters as natural 
public highways cannot be taken away or seriously 
impaired by any legislation whatsoever,’ and that 
the state cannot relinquish its right to eontrol such 
waters any more than it can part with its police 
powers,® the contrary rule has also been broadly 
stated to the effect that all such public rights and 
easements may be partially or wholly taken away 
by the state.2 Without consideration of the right 
entirely to destroy the public easement, it has been 
generally recognized that the state may authorize 
encroachments thereon for the public benefit,’? and 
that it may transfer its lands under navigable waters 
to private ownership subject to the public right of 
navigation.1!_ Even in a jurisdiction wherein the 
right of the state to divest itself of the control 
of its navigable waters is denied,!? it has been held 
that the legislature may release the public ease- 
ment therein1® if the exercise of its power is rea- 
sonablet* and the contemplated use is one which 
may fairly be said to be for the public benefit or 


is in-| not be defended.” Illinois Cent. R. 


99. See supra § 3. 

1. See cases supra note 71. 

2. Blundell v. Catterall, 5 B. & 
Ald. 268, 7 ECL 152, 106 Reprint 
1190; 28 Halsbury L. p 400 § 767. 

3. River Lee Navigation v. But- 
ton, 6 App. Cas. 685; Ewing v.-Col- 
quhoun, 2 App. Cas. 839; Grant v. 
Oxford Local Bd, L. R. 4 Q.)B.. 9; 
Hindson vy. Ashby, [1890] 2 Ch. 1; 
Bourke v. Davis, 44 Ch. D. 110; Hind 
vy. Manfield, Noy 103, 74 Reprint 1068; 
Ball v. Herbert, 3 T. R. 253, 100 
Reprint 560; 28 Halsbury L. p 398 § 
760, p 406 § 784. 

4 Ewing v. Colquhoun, 2 App. 
Cas. 839; Bourke v. Davis, 44 Ch. 
D. 110; 28 Halsbury L. p 406 § 784. 

5. See Peo. v. Jessup, 28 App, Div. 
524, 526, 51 NYS 228 [rev on other 
grounds 160 N. Y. 249, 54 NE 682] 
haotheg Lord Hale De Jure Maris 

3: “Again, there be other rivers, 
Bid well: fresh as salt, that are of 
common or publick use for carriage 
of boats and lighters, and _ these, 
whether they are fresh or salt, 
whether they flow and reflow or not, 
are prima facie, publici juris, com- 
mon highways for man or goods, or 
both, from one inland town to an- 
other”), To same effect Lorman v. 
Benson, 8 Mich, 18, 77 AmD 435; Ful- 
ton Light, etei, Co. -v. State, 200 N. 
Y. 400, 94 NE 199,537 LRANS 307; 
Esson v. McMaster, 3 N. B. 501 

[a] Lord Hale’s Rules have “been 
summarized as follows: ‘From this 
clear exposition of the law it ap- 
pears, that all rivers, though above 
the flowing of the tide, and whether 
the property of the river be in the 
Crown or in a subject, which afford 
a common passage, not only for 
larger vessels, but for boats or 
barges, are by the principles of the 
common law public and common 
highways, and are subject, in the 
same manner as highways on the 
land, to the use of all the Queen's 
subjects for passage and transpor- 


tation of property thereon.” EHsson 
v. McMaster, 3 N. B. 501, 506. 
6. Carver v. San Pedro, etc., R. 


Co., 151 Fed, 334. 

7. Bedlow v. New York Floating 
Dry Dock Co., 112 N. Y. 263, 19 NE 
800, 2 LRA 629; Peo. v. State Tax 
Commn., 116 Misc. 774, 775, 191 NYS 
464; Aquino v. Riegelman, 104 Misc. 
228, 171 NYS 716 [aff 187 App. Div. 
896 mem, 1738 NYS 917 mem]. 

“The public right on a stream is 
the right of travel as on a public 
highway. The easement pertains to 


alienable, and gives to the public the 
right to use the stream for the pur- 
poses of navigation only.” Peo. v. 
State Tax Commn., supra. 

8. Illinois Cent. R. Co. v. Illinois, 
146 U.S. 387, 453,.18 SCt 110, 36° L. 
ed. 1018; Long Sault Dev. Co. v. 
Kennedy, 212 N. Y. 1, 105 NE 849, 
AnnCas1915D 56. 

“The right of control over the navi- 
gable waters of the state is a legis- 
lative power, and cannot be destroyed 
by any authority whatever.’ Bedlow 
v. New York Floating Dry Dock Co., 
LEZ Navy 263, °C274;519 UNE v800, 2 
LRA 629. 

_ “The State can no more abdicate 
its trust over property in which the 
whole people are interested, like 
navigable waters and soils under 
them, so as to leave them entirely 
under the use and control of private 
parties, except in the instance of 
parcels mentioned for the improve- 
ment of the navigation and use of 
the waters, or when parcels can be 
disposed of without impairment of 
the public interest in what remains, 
than it can abdicate its police powers 
in the administration of government 
and the preservation of the peace.” 
Illinois Cent. R. Co. v. Illinois, supra. 

[a] St. Lawrence River.—An act 
of the legislature, granting to a de- 
velopment company subject to the 
consent of congress the right to con- 
struct a dam and other works at 
or near Long Sault Island for the 
purpose of improving the navigation 
of the St. Lawrence River and devel- 
oping power therefrom upon the con- 
dition ‘‘that the rights hereby granted 
Shall never be so used as to impair 
or obstruct the navigation of the St. 
Lawrence River, but, on the con- 
trary, that such navigation shall be 
preserved in as good condition as, 
if not better than, the same is at 
present” is not within the power of 
the legislature. Long Sault Dev. Co. 
v. Kennedy, 212 N. Y. 1, 6, 105 NE 
849, AnnCas1915D 56 

[b] “he harbor of Chicago is of 
immense value to the people of the 
State of Illinois in the facilities it 
affords to its vast and constantly 
increasing commerce; and the idea 
that its legislature can deprive the 
State of control over its bed and 
waters and place the same in the 
hands of a private corporation created 
for a different purpose, one limited 
to transportation of passengers and 
freight between distant pwvints and 
the city, is a proposition that can- 


Co. v. Illinois, 146 U. S. 387, 454, 13 
SCt 110, 36 L. ed: 1018. 

9. U.S. v. Pennsylvania Salt Mfg. 
Co., 16 F. (2d) 476, 481 (Pennsyl- 
vania); Connecticut River Lumber 
Co. v. Olcott Falls Co., 65 N. H. 290, 
388, 21 A 1090, 18 LRA 826. 

“Acting as a body politic and trus- 
tee, the beneficiaries, by their legis- 
lative agents, can authorize an ex- 
tinguishment of the trust, and an 
abandonment of the trust estate.” 
Connecticut River Lumber Co. y, Ol- 
cott Falls Co., supra. 

“Whatever easement rights (pri- 
vate or public) exist or may be ac- 
quired in and over navigable waters 
and the lands under them are sub- 
ject to the control of the police 
power of the state (we are ignoring 
the control of the United States), so 
far as the navigable water is over 
lands in private ownership, and to 
the added control of the state as 
the landowner below low-water mark, 
and hence that all such public rights 
and easements may be to a degree 
or in toto taken away by the state 
or its lawful licensee.” U. S. v. 
birt Bah Salt Mfg. Co., supra. 

{a] In Maine the principle is that 
“the state represents all public rights 
and privileges in our fresh water 
rivers and streams, and may dispose 
of the same as it sees fit.” Mullen 
v. Penobscot Log-Driving Co., 90 
Me, 556..567, 38:A’ 557%....: 

10. See supra § 29. 

ll. See infra § 226. 

12. See supra text and note 8. 

13. Long Sault Dev. Co. v. Ken- 
nedy, 212 N. Y. 1; 105 NH 849, Ann 
Cas1915D 56; Langdon v. New ‘Yor 
93h BN. oss 129; Peo. v. New Yor 
ete., Ferry Co., 68:ceNew Ye a7 1, 78: 
Waterford Electric Light, ete., Co. 
v. State, 208 App. Div. 273, 203 NYS 
858 [aff 239 N. Y. 629 mem, 147 NE 
225 mem]. 

“The State... holds the title, as 
trustee of a public trust, but the 
legislature may, as the representative 
of the people, grant the soil, or con- 
fer an exclusive privilege in tide- 
waters, or authorize a use incon- 
sistent with the public right, subject 
to the paramount control of congress, 
through laws passed, in pursuance of 
the power to regulate. commerce, 
given. by the federal Constitution.” 
Peo. v. New York, ete.,, Ferry Co., 
supra. 

14 Long Sault Dev. Co. v. Ken- 
nedy, 212 N. Y. 1, 105 NE 849, Ann 
Cas1915D 56; Waterford Electric 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


rt 


§§ 51-52] 


not injurious to the public.15 


such purpose.?® 


England. In England it was held that the sover- 
eign could make no grant in derogation of the com- 
mon right of passage over navigable waters;!7 it 
was within the power of parliament to do so.18 
In Canada it has been held that the 
public right to the use of navigable waters is the 
paramount right of each individual subject only to 
be curtailed by act of the legislature.’9 

[§ 52] C. Manner of Exercise of Right.?° 
right of navigation must be exercised in a reason- 


Canada. 


Light, ete., Co. v. State, 208 App. 
Div. 273, 203 NYS 858 [aff 239 N. Y 
629 mem, 147 NE 225 mem]. 

15. Illinois Cent. R. Co. v. Illi- 
nois, 146 U. S. 387, 13 SCt 110, 36 
L. ed. 1018; Long Sault Dev. Co. v. 
Kennedy, 212 N. Y. 1, 105 NE 849, 
AnnCas1915D 56; Waterford Electric 
Light, ete., Co. v. State, 208 App. 
Div. 273, 203 NYS 858 [aff 239 N. Y. 
629 mem, 147 NE 225 mem]. 

“The legislature of the state may, 
as the representative of the people, 
grant the soil of or confer an ex- 
clusive privilege in navigable rivers 
or waters held by it for the people, 
or authorize a use inconsistent with 
the public right, or interfere with 
the rights of navigation, so far as 
the public is concerned, when acting 
in the public interest, subject to the 
superior control of the federal con- 
James Frazee Milling Co. v. 


gress. 
ST de 122 Misc. 545, 549, 204 NYS 
64 

Pay For example, the state may 


relinquish control-of the water where 
parcels of land under water are dis- 
posed of for the improvement of 
navigation or the use of its navigable 
waters, or where they may be dis- 
posed of without substantial impair- 
ment of the public interest in what 
remains. Illinois Cent. R. Co. v. Il- 
linois,-146 U.S. (387,.-13 "SCt T10, 
36 L, ed. 1018. 

16. Connecticut River Lumber Co. 
v. Olcott Falls Co., 65 N, H. 290, 21 
A 1090, 13 LRA 826. 

[a] ‘Statutory discontinuance of 
waterway.—(1) “The intention to dis- 
continue the right of way in a navi- 
gable stream will not be presumed. 
Connecticut River Lumber Co. v. Ol- 
cott Falls Co., 65 N, H. 290, 21 A 
1090, 13 LRA "326. (2) Such’ inten- 
tion is not shown by a public grant 
of the land under and around the 
stream. Connecticut River Lumber 
Co. v. Olcott Falls\Co., supra, 

17. Williams v. Wilcox, 8 A. & EB. 
314, 35 HCL 609, 112 Reprint 857, 
25 ERC 427. See Lewis Blue Point 
Oyster Cultivation Co. v. Briggs, 198 
N. Y. 287, 91 NE 846, 34 LRANS 
1084, 19 ‘AnnCas 694 (considering 
title passing under crown grant). 

18. Williams v. Wilcox, 8 A. & BH. 
314, 35 ECL 609, 112 Reprint 857, 
25 ERC. 427; Rex v. Montague, 4 
B. & C. 598, 10 ECL 719, 107 Reprint 
1183... -See Reg. -v. Betts, 16." Bs 
1022, 71 ECL 1022, 117 Reprint Lay Gee, 
Abraham. v. Great Northern R. Co., 
16 Q. B. 586, 71 ECL 586, 117 Re- 
print 1004 (in both of which the 
validity of grants was recognized). 

19. Ratte v. Booth, 14 Ont. A, 419 
ope 15 App, Cas. 188]. 

Driving, floating, or rafting 
nee see Logs and Logging §§ 116-— 
157. 

Vessels as obstruction to naviga- 

tion see infra § 94 


21. Me.—Smart v. Aroostook Lum- 
ber Co., 103 Me. 37, 68 AL 527, 14 
LRANS 1083. 

Or.—Trullinger v. Howe, 53 Or. 


219, 97 P 548, 99 P 880, 22 LRANS 
545. 
‘Wash.—McBride v. Willamette, etc., 


Where the power 
in the legislature to extinguish the easement is 
recognized, the intention of the legislature te do 
so must be clearly expressed in order to accomplish 


NAVIGABLE WATERS 


[45 C.J.] 447 


able manner and for a reasonable purpose under all 
the circumstances”? and with due consideration of 
the rights of others to a like?? or different?* use. 
Navigation may be with small boats as well as large 


vessels,** and with pleasure craft as well as for 


to render that 


The 


132 Wash. 360, 232 P 

Eng.—Original Hartlepool Collier- 
ies Co. v. Gibb, 5 Ch. D, 713. 

N. S.—Graham v. The Ship E. May- 
te 14 Can. Exch. 331, 14 DomLR 

[a] What constitutes reasonable 
use (1) depends upon the circum- 
stances of each particular case; and 
no positive rule of law can be laid 
down to define and regulate such 
use with entire precision, so vari- 
ous are the subjects and occasions 
for it and so diversified the relations 
of parties therein interested. Ken- 
nedy v. The Surrey, 11 B. C. 499, 10 
Can?’ Hxch, -29) | 62) “In determining 
the question of reasonable use of a 
navigable stream, regard must be had 
to the subject matter of the use, 
the occasion and manner of its ap- 
plication, its object, extent, neces- 
sity, and duration, and the established 
usage of the country. Davis v. Wins- 
low, 51 Me. 264, 81 AmD 573; Ken- 
nedy v. The Surrey, PPeEe Cc, 499, 10 
Can. Exch. 29. 

22. Fla.—Ferry Pass Inspectors’, 
etce., Assoc. v. Whites River Inspec- 
tors’, etc., Assoc., 57 Fla. 399, 48 S 
643, 22 LRANS 3845; Louisville, etc., 
CTA vy. Yarbrough, 57 Fla. 101, 48 S 

Ida.—Stack-Gibbs Lumber Co, v. 
Cameron Lumber Co., 26 Ida. 649, 144 
P 1121; Powell v. Springston Tum- 
ber Co., 12 Ida,’ 723) 88 P97: 

Ky.—James y. Carter, 96 Ky. 878, 
29 SW 19,°16 KyL 515. 

Me.—Smart v. Aroostook Lumber 
Fogg Me. 37, 68 A 527, 14 LRANS 

W. Va.—Wilson vy. Guyandotte Tim- 
Re ae 70 W. Va. 602, 74 SE ore 
poe 14 Can. Exch. 331, 14 DomLR 
505 

23. Malmin vy. Sternheim, 202 Ill. 
A. 214 (injury to bather by motor 
boat). 

24. Monongahela River 
Coal, etc., Co. v. Lancaster, 
24, 183 SW 258. 

25. State v. 
Power Co., 82 S. C, 
129 AmSR 876, 22 
AnnCas 343. 

26. Whitman v. Muskegon Log 
Lifting, ete., Co., 152 Mich, 645, 116 
NW 614, 20 LRANS 984; Grand 
Rapids Booming Co. v. Jarvis, 30 
Mich. 308 (raising water level to 
injury of riparian lands not in- 
Oe ts 

27. S.—The Indiana, 13 F., Cas. 
No. 7,626, Abb. Adm. 830; The J. W. 
Everman, 14 F. Cas. No. pO Sig ye 


Hughes 17. 
N. C.—State v. Twiford, 136 N. 
Reichenbach, 


Towing Co., 
286. 


Cons. 
169 Ky. 


Water 
SE 884, 
435, 17 


Columbia 
181, 63 
LRANS 


C. 603, 48 SE 586. 

Pa.—-Helfenstein  y. 
Bo eed GO. 66... % 

Eng.—Foreman v. Whitstable Free 
Fishers, etc., L. R. 4 H. L, 266; Gann 
v. Whitstable Free Fishers, 20 Cru. 
No Sea lb CL, “808, 144 Reprint 
1002, dae ay tase ucass 192, 11 Reprint 
L305. = 

N. B.—Quiddy a et Boom Co, v. 
Davidson, 25 N. 580. 


business purposes.?° 
cludes only such incidental rights as are necessary 


The right of navigation in- 


right reasonably available,?° but 


among these are the right of the navigator to an- 
chor?’ and to moor, without unreasonably obstruct- 
ing navigation, at his own?® or any public?® wharf 
or landing, or to the bank or shore.*° 
using the stream in a lawful manner are not liable 
to riparian owners for unavoidable injury caused 
thereby,* or for hindering or obstructing other 


Navigators 


{a] Riparian rights.—(1) Anchor- 
age for repairs requiring some 
length of time is one of the rights 
of navigation and is not a trespass 
upon the lands of a riparian owner 
of the land under water. Pollock v. 
Cleveland Ship Building Co., 56 Oh. 
St. 655,47 NH 582. (2) The right 
of navigation does not include the 
right to anchor a vessel in shallow 
water for such a length of time that 
the refuse therefrom will injure a 
riparian owner. Paterson vy. Dust, 
190 Mich. 679, 157 NW 353. (3) The 
maintenance of a house boat as head- 
quarters of a hunting club on a 
navigable slough has been held law- 
ful as against a riparian owner. Sa- 
lene v. Isherwood, 55 Or. 268, 106 P 
18. (4) Mooring a raft for the pur- 
pose of having a place to attach 
pleasure boats to be hired out may 
be an interference with riparian 
rights. Campbell v. Sweeney, TOLL 
SC 13 19" 

[b] Under Act Congr. March 3, 
1899 (30 U. S. St. at L. 1121 ¢ 425), 
providing that it shall not be lawful’ 
to tie up or anchor vessels or other 
eraft in navigable channels in such 
manner as to prevent or obstruct the 
passage of other vessels or craft, 
there is no violation of the statute 
by one tying his boats to the boom 
of a logging company unless naviga- 
tion is obstructed. Myrtle Point 
Transp. Co. v. Port of Coquille River, 
86 Or. 311, 168 P 625 

28. Original Hartlepool Collieries 
Co; vi'Gibb; 5° Ch. D, 7138) 

29. The St. Lawrence, 19 Fed. 328; 
Sherlock v. Bainbridge, 41 Ind. 35, 
13 AmR 3802; Baker vy. Lewis, 33 Pa. 
301, 75 AmD 598. 

[a] The right of “mooring of 
boats and other craft, at the well- 
known landings and wharves on the 
stream ...is as well secured and 
protected by law, as that of actual 
navigation.” Baker v. Lewis, 33 Pa. 
301, 305, 75 AmD 598. 

What constitutes public landing 
see infra § 55. 

30. Winans v. Northern States 
Power Co., 158 Minn. 62, 196 NW 811; 
Hayward v. Knapp, 23 Minn. 430. 

[a] One who moors a scow in a 
space formed by the moving back 
of the shore line from its natural 
line is not a trespasser as against, 
one having a license to take sand, 
from in front of the riparian prop-. 
erty. Cram v. Ryan, 25 Ont. 524. 

Mooring to shore as bd or 
riparian rights see infra § 55 

31. Ida.—Idaho Northern ee Co.| 
v. Post Falls Lumber Co., 20 Ida.! 
695, 119 P 1098, 88 LRANS 114. 

Ky. —Turner v. Licking River Lum-, 


ber, etce,, Co., 8 Ky. Op. 539 \ 
La.—New Orleans, etce., R.' Co. v./ 
McEwen, etc., Corp., 49 La. Ann. 


1184, 22 S 675, 388 LRA 134, i 

Mich. —Whitman v. Muskegon Log 
Lifting, etc., Co., 152 Mich. 645, 116, 
NW 614, 20 "LRANS 984, 

Minn. Heiberg v. Wild Rice Boom) 
Co., 127 Minn. 8, 148 NW 517. 

Vt.—Boutwell v. Champlain Realty 
Co., 89 .Vt, 80, 94 A’ 108, AnnCas 
1918A 726. 


\ 
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navigators,®2 or for an injury to a submarine cable 
the location of which was not known,** but are liable 
for a negligent manner of navigation.** 
public has the right and is in the habit of using 
the surface of ice for purposes of a highway or 
other lawful purposes, it is the duty of one making 
an opening in the ice for the purposes of navigation 
to guard or give warning of such opening.*° 


[§ 53] D. Prescriptive Rights.*° 


and uninterrupted use of a stream by the publi 
for purposes of navigation constitutes it a public 
highway, although otherwise it would not be classed 
as navigable;*7 and there is a publie right of navi- 
gation in bodies of water artificially raised and 
made navigable if the condition has existed for a 
sufficient length of time,®8 but acquiescence in a 
partial use of a stream will not confer any rights 


where it is in fact nonnavigable.*® 


[§ 54] E. Exclusive and Superior Rights. Gener- 
ally one person has as much rigbt as another to 
The right being a 


navigate a navigable stream.*° 


Wash.—McBride Wa Willamette, 
ete., Towing Co., 132 Wash. 360, 232 
P 286; Barry v. Murray, 131. Wash. 
670, 231 P10: Gilson’) v. ‘Caseade 
Lumber Co., 54 Wash. 289, 
Prat. 

W. Va.—Pickens vy. Coal River 
Boom, etc., Co., 51. W. Va. 445, 41 
SE 400, 90 AmSR 819. 

{a] The navigation of a slough 
during high water so that waves 
produced by the vessel’ injured a 
building on the banks is not neces- 
sarily negligent, even though the 
main channel was navigable, and lia- 
bility depends on negligence in han- 
dling the vessel. McBride v. Willa- 
mette, ete., Towing Co., 132 Wash. 
360, 1232. P 286. 

32. Kennedy v. The Surrey, 11 B. 
Cc. 499, 10 Can. Exch. 29; North West 
Nav. Co. v. Walker, 3 Man, 25; Rols- 
ea v. Red River Bridge Co., 1 Man. 

35. 

[a] Thus, every person has the 
right to use navigable water for the 
legitimate purpose of travel and 
transportation and if in so doing, 
while in the exercise of ordinary 
care he necessarily impedes or ob- 
structs another temporarily, he does 
not thereby becomé a wrongdoer so 
as to be liable therefor to other 
persons using the waters. Kennedy 
Vv. The Surrey, 11 BieC., 499) “10° Gan. 
Exch. 29. 

33. The Georgie, 14 F. (2d) 98. 

[a] Dropping anchor outside the 
anchorage ground as established pur- 
suant to statute (Act March 4, 1915, 
38 U. S. St. at L. 1053 c 142 § 7) does 
not render a nawWigator liable for in- 
jury to an unknown and unmarked 
Submarine cable broken or damaged 
by the anchor. The Georgie, 14 F. 
(2d) 98, 

{[b] Rights of United States.—Al- 
though the United States, maintain- 
ing a submarine cable in the waters 
of a bay, is not bound by state stat- 
ute requiring notice of the location 
of submarine cables, it must give 
some notice or warning of the loca- 
tion of its cable before liability at- 
taches for an accidental injury there- 
to. The Georgie, 14 F. (2d) 98. 

34 Henderson y. Doniphan Lum- 
ber Co., 94 Ark. 370, 127 Sw 459, 28 
LRANS 144; Falk v. Humbird Lum- 
ber Co., 36 Ida. 1, 208 P 404; Cole v. 
May, 185 Ky. 135, 214 SW 885; Crane 
v. Hall, 165 Ky. 827, 178 SW 1096. 

“The law imposes upon all persons 
using a highway, whether upon land 
or watef, the obligation to exercise 
ordinary care to avoid inflicting in- 
jury upon others.” Kelsey v. Bar- 
12. N. Y. 425, 429. 

Personal injuries.—A person 
navigating a river is liable for neg- 
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Where the 


navigate waters 


trary.** 


Long continued 
in an intra-state 


[§ 55] F. Use 
navigators have 


ligently injuring an employee walk- 
ing on a bridge being constructed 
across the river, notwithstanding the 
bridge company had no_ statutory 
permission to bridge the stream. 
Stewart-Peck Sand Co. v. Reyber, 66 
Kan. 156, 71 P 242. 

35. Pennock v. Mitchell, 17 Ont. 
286, 12 OntWR 767, 14 AnnCas 
’ Right to exclusive use see in- 
fra § 54. 

37. -Ky.—Brubaker  v, Paul, 7 
Dana 428, 32 AmD 111, 

La.—Ingram v. St. Tammany Po- 
lice Jury, 20 La. Ann, 226. 

Me.—Berry v. Carle, 3 Me. 269. 

N. H.—State v. Gilmanton, 14 N. 


ah 467; Scott v. Willson, 3 N. H. 
ea Y.—Shaw v. Crawford, 10 Johns. 


S. C.—State v.. Thompson, 33_S. 
Cyl yo, dite Amn! 58's: 

Tenn. Stump v. McNairy, 5 
Humphr. 363, 42 AmD 437. 

38. <Atty.-Gen. vy. Bay Boom Wild 


Rice., ete, Co., 172. Wis. 3638, 178 
NW 569. 
39. Jeremy v. Elwell, 5 Oh. Cir. 


Ct. 379; 3 Oh. Gir) Dec, 1.86. 

40. Fla.—Ferry Pass Inspectors’, 
ete., Assoc. v. Whites River Inspec- 
tors’, etc., Assoc., 57 Fla, 399, 48 S 
643, 22 LRANS 345. 

Mass.—Thayer v. New Bedford R. 
Co., 125 Mass. 253. 

N. C.—Cromartie v. Stone, 194 N. 
C. 663, 140 SE 612. 


Poze Holdenecelt v. Reichenbach, 23 | 


Bay Cor ‘ 

Man.—North-West 
Walker, 3 Man, 25. 

Ont.—Crandell v. Mooney, 23 U. C. 
CrPevel2. 

[a] “Riparian owners have no ex- 
clusive right to navigation in or 
commerce upon a navigable stream 
opposite the riparian holdings, and 
have no right to so use the water or 
land under it as to obstruct or un- 
reasonably impede lawful navigation 
and commerce by others, or so as to 


Navi Conan. 


unlawfully burden or monopolize 
navigation or commerce,” Ferry 
Pass Inspectors’, ete, Assoc. v. 


Whites River Inspectors’, ete., Assoc., 
ae tees 399, 403, 48 S 6438, 22 LRANS 

o. 

41. Dalrymple v. Mead, 1 Grant 
(Pa.) 197; State v. West Tennessee 
Land Co., 127 Tenn. 575, 158 SW 
746, AnnCasi914B 1043; Canadian, 
ete., Loan, ete. Co. Vv. Warin, 14 
Can. S. C. 232.[dism app 12 Ont. A. 


327], 
Bird v. Smith, 8 Watts (Pa.) 


42. 
434, 34 AmD 483. 

43. ‘Thayer v. New Bedford R. 
253, 257; Bird ‘y. 


Co., 125 Mass. 


[§§ 52-55 


public one, the general rule is that no one has any 
exclusive right to the use of any part of the water 
further than is necessary to carry on his business 
in using it as a highway.** 


An exclusive right to 
of a navigable stream can be ac- 


quired only by a grant from the public,*? and can 
never be presumed by exclusive use for a length 
of time,** although there is authority to the con- 
Superior or exclusive rights of navigation 


stream may be granted by the state 


to persons or corporations,*® but such right exists 
only where the statutory conditions precedent have 
been fully complied with.*® 
exclusive right of navigation in navigable waters 
of the United States is unconstitutional as inter- 
fering with the power of congress to regulate com- 
merce;*? and a grant in a royal charter purporting 
to confer a perpetual and exclusive right of nawiga- 
tion in part of a navigable river is void.*® 


A state grant of an 


of Shores and Banks.*® Ordinarily 
no right to use the banks of a 


Smith, 8 Watts (Pa.) 434, 34 AmD 
483; Milwaukee-Western Fuel Co. v. 
Milwaukee, 152 Wis. 247, 1389 NW 
540; London, ete., Loan, etec., Co. v. 
Warin, 14 Can. S. C. 232. 

‘Wach individual, as one of the 
general public, has a right to use 
navigable waters with his boats and 
vessels at pleasure, but it is in the 
exercise of a public, and not of a 
private right. He cannot thereby 
acquire a private right; for his use 
cannot, in law, be adverse.” Thayer 
v. New Bedford R. Co., supra. 

[a] Right to approach property 
by a particular route. Milwaukee- 
Western Fuel Co. v. Milwaukee, 152 
Wis. 247, 139 NW 540. 

44. Eagan v. Barron, 4 New- 
foundl. 416; Bown v. Cavanagh, 4 
Newfoundl. 413. 

45. Veazie v. Moor, 14 How. (U. 
S.) 568, 14 L. ed. 545; Mullen v. 
Penobscot Log-Driving Co., 90 Me. 
555, 88 A 557; Moor’ v. Veazie, 31 
Me. 860; Heiberg v. Wild Rice Boom 
Co., 127 Minn. 8, 148 NW 517; St. 
Paulscv: -Chicaeo, 4 ete. ht. Om 
Minn. 330, 68 NW 267, 65 NW 649, 
68 NW 458, 34 LRA 184; 4 
Gibbons, 4 Johns. Ch. (N. Y.) 150 
[aff 17 Johns. 488 (rev on other 
grounds 9 Wheat. (U. S.) 1, 6 L. ed. 


23)). 
[a] Use of levee.—The legislature 
may grant, or authorize the grant- 


ing, to any person having traffic with 
craft navigating the contiguous 
waters, the exclusive use of so much 
of a public levee as,is reasonably 
necessary for his business with such 
craft, provided it does not unreason- 
ably interfere with the use of the 
levee by the. public. St. Paul v. Chi- 
cago,..etc., KR.) Co., 6a Minn. "330, “6s 
NW =267, 65 NW 649, 68 NW 458, 
34 LRA 184. 
Relinquishment of control see su- 
pra § 51. 
46. Alabama Sipsey River Nav. 
Cos ve grayeta Pae.g Rie. eae ete 
3 


154, 6 § : 

47. Gibbons v. Ogden, 9 Wheat. 
CU. S.) iL. Gris pedi. 28: 

[a] A grant of the exclusive right 
of navigation with steam vessels of 
all waters within the jurisdiction of 
the state for a term of years is an 
infringement of the right of congress 


to regulate navigation. Gibbons v. 
Pele, 9 Wheat. (U. S.). ‘1, 6 L. ed. 


48. Simpson y. Atty.-Gen., [1904] 
AnGe 416. 
5 ice By riparian owners see infra 
For purposes not incident to navi- 
gation see infra § 142. 
In connection with floating logs see 
Logs and Logging § 117. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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stream where they are not riparian owners,®° ex- 
cept where a temporary use is made of the bank or 
shore in cases of peril or emergency,>+ or where the 
right has been acquired by agreement,°? or grant,°® 
or prescription,®* although according to some au- 
thorities the public cannot by prescription acquire a 
right to use private property, bordering upon navi- 
However, in some ju- 


gable water, as a landing.®® 


50. Ill.—Chicago v. Laflin, 49 Tl. 
172; Ensminger vy. Peo., 47 Ill. 384, 95 
AmD 495. 

Ind.—Talbott v. Grace, 30 Ind. 389, 
95 AmD 704; Bainbridge v. Sherlock, 
29 Ind. 364, 95 AmD 644; Clarke 
v. Evansville Boat Club, 44 Ind. A. 
426, 88 NE 100. : 

Ky.—Smith v. Atkins, 110 Ky. 119, 
60 SW 930, 22 KyL 1619, 96 AmSR 
424, 53 LRA 790. 

Me.—State v. Wilson, 42 Me. 9. 

Mich.—Whitman v. Muskegon Log 
Lifting, etc., Co., 152 Mich. 645, 116 
NW 614, 20 LRANS 984. 

Miss.—Magnolia v. Marshall, 39 
Miss. 109. 

Mo.—Hobart-Lee Tie Co: v. Grab- 
ner, 206 Mo. A. 96, 219 SW 975. 

Oh.—Pollock v. Cleveland Ship 
Building Co., 56 Oh. St. 655, 47 NE 
582. 

Or.—Guilliams v. Beaver Lake 
Club, 90 Or. 13, 175 P 437; Lebanon 
Lumber Co. v. Leonard, 68 Or. 147, 
136..P +891: 

Pa.Hower v. Garrett, 18 Pa. Dist. 
SAT 364 ba. COsi30. 

Seno State «vo eandalt won 39. Cs 
L. 110, 47 AmD 548. 

Wash.—State v. Lewis County Su- 
per. Ct.,.60 Wash. 193,°110 P .1017; 
Lownsdale vy. Gray’s Harbor Boom 
Co., 21 Wash. 542, 58 P 663. 

Eng.—Brineckman v. Matley, [1904] 
20h. 3182 e Ball wv. Berbert,..3° Ty RR: 
253, 100 Reprint 560. 

“The right of the public in a 
stream, capable of being used for 
floating logs or aS a passage-way 
for boats or barges of sufficient 
capacity to be useful in ‘commerce 
or agriculture, is not thus to be ex- 
tended over adjoining lands. The 
water makés and defines the high- 
way. The facilities for transporta- 
tion, afforded by it, are privileges 
which, like those of air and light, 
are too great to be suffered to be- 
come the subjects of private prop- 
erty. But the exercise of the com- 
mon privilége must not be made an 
occasion for encroachment upon that 
which is legitimately the exclusive 
property of another. The right 
which the public enjoy in a navigable 
or floatable stream is, in general, 
limited by its banks. The proper 
definition of the word bank, in this 
connection, is ‘a steep acclivity on 
the side of a lake, river, or the sea.’ 
These banks are the boundaries with- 
in which the exercise of the common 
right must be confined. Except dur- 
ing the continuance of an overflow, 
or in the exercise of those privileges 
which are given and defined by stat- 
ute, log-owners and_ river-drivers 
have no rights in a floatable stream, 
beyond these boundaries.” Hooper 
v. Hobson, 57 Me. 273, 275, 99 AmD 
769. : 

[a] Right to make charge for use 
of shore.—The owner of the shore of 
a fresh-water river, capable of navi- 
gation, has the right to charge such 
sums as he sees proper to naviga- 
tors for using the shore in lading 
and unlading their vessels, if he gives 
notice of his charge before such use 
is made of his property. The Mag- 
nolia v. Marshall, 39 Miss. 109. 

[b] A boom company which has 
the right to use navigable waters 
to the line of ordinary high tide has 
no right to use shore lands above 
that line for private purposes. 
Lownsdale v. Gray’s Harbor Boom 
Co., 21 Wash. 542, 58 P 663. ’ 

{c] Use of highway.—(1) Ripa- 
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rian Owners abutting on a _ public 
highway which has been dedicated 
only as a road may restrain a ferry 
company from landing goods and pas- 
Sengers at the terminus of the road 
between high and low water marks 
(Hower v. Garrett, 18 Pa. Dist. 847, 
36 Pa. Co. 33); (2) but passage over 
the road carrying goods to and from 
the water does not violate any ripa- 
rian right (Helfenstein v. Reichen- 
bach, 23 Pa. Co. 66). aUATS § 

Rights under colonial ordinances: 
see infra text and notes 58-61, 

51. Bainbridge v. Sherlock, 29 Ind. 

364, 95 AmD 644; Clarke v. Evans- 
ville Boat Club, 44 Ind. A. 426, 88 NE 
100. See also Brineckman v. Matley, 
[1904] 2 Ch. 313 (rule stated). 
_ [a]. Liability for injury.—One who 
is navigating a river may, without 
incurring responsibility to the owner 
of the shore, cable his vessel to a 
tree or other permanent object to se- 
cure it against danger, or even for 
convenience do the same thing, be- 
ing responsible for all injury that 
may arise from negligence or want 
of skill. Morrison v. Thurman, 17 
B. Mon. (Ky.) 249, 66 AmD 153: 


[b] In North Carolina, by statute, 
privately owned lands may be en- 
tered upon for the removal of 


wrecked property. Hetfield v. Baum, 
35. .N. C: 394,57 AmD 563, 

52. Chicago v. Lafilin, 49 Ill. 172: 
Ensminger v. Peo., 47 Til. 384, 95 
AmD 495; Smith vy. Atkins, 110 Ky. 
119, 60 SW 930, 22 KyL: 1619, 96 
AmSR 424, 538 LRA 790. 

53. Chicago v. Lafilin, 49 Ill. 172; 
Ensminger v. Peo., 47 ‘Ill. 384, 95 
AmD 495; Godfrey v. Alton, 12 111. 29, 
52 AmD 476. 

[a] Public landings.—(1) A land- 
ing, to be public, must be the termi- 
nus of a public road. State v. Ran- 
dali; '32)°Si2 Cx Be T1047 AmDs 5482 


.(2) Where a highway running from 


place to place is laid along the shore 
of a navigable stream and in imme- 
diate contact with it for a consider- 
able distance, there is no presump- 
tion that the shore along such point 
of contact was intended as a public 
landing. Burrows v. Gallup, 32 Conn. 
493, 87 AmD 186. (38) The owners of 
the shore have the right to control 
the embarkation and landing, even 
at the terminus of a highway. Bird 
Le ad Ua 8 Watts (Pa.) 434, 34 AmD 

54. Burrows v. Gallup, 32 Conn. 
493, 87 AmD 186; Chicago v.'Laflin, 
49 Til. 172; Ensminger v. Peo., 47 
Ill. 384, 95 AmD 495; Coolidge v. 
Learned, 8 Pick. (Mass.) 504; 
v. Randall, 32 8. C. L. 110, 47 AmD 


548. 

[a] Limited by right of way.—A 
prescriptive right to a landing can- 
not be larger than. the right of way 


by which it is, reached. State v. 
Randall, .32 S. C. -L. 110,47 “AmD 
548. 

55. Talbott v. Grace, 30 Ind. 389, 


95 AmD 704; State v. Wilson, 42 Me. 
9; Chapman v. Dean, 58 Or. 475, 115 
Plead, 

“Tt is well settled that the’ public 
cannot acquire the right to use a 
landing by prescription or long con- 
tinued user.” O’Brecht v. State, 145 
Mid iets 176, 125 Ax S89. 

56. See cases infra this note. 

[a] Reasonable use permitted.— 
(1) The title to shore of a tidewater 
stream resides in the state, and its 
use for the purpose of commerce by 
the public is permissible. Boulo v. 
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risdictions a reasonable use in connection with navi- 
gation is permitted.®® 
law, the public has the right to use the banks of 
a stream for any purpose connected with the navi-. 
gation thereof.®? 
colonial ordinance reserves the right to use the 
shore or flats for purposes of navigation,®® includ- 


In Louisiana, under the civil 


In Maine and Massachusetts a 


New Orleans, ete:, R. Co. 55 Ala. 
480, . (2) The right of persons navi- 
gating the Mississippi River to land 
freight and passengers extends. to 
high-water mark. Castner vy. The 
Dr. Franklin, 1 °Minn. 73. (3) Al- 
though the banks are owned by pri- 
vate individuals, navigators are en- 
titled to a temporary use of them 
in landing, fastening, and repairing 
their vessels, and exposing their sails 
or merchandise, although the right 
has its reasonable qualifications and 
restrictions as to length of time dur- 
ing which the banks are used. O’Fal- 
jon v. Daggett, 4 Mo. 343, 29 AmD 

{b] Injury to fishing rights.—A 
boat on a navigable stream has a 
right to go to the bank when and 
where it is necessary to do so, and 
is not liable for damage done to 
seines drawn across the way, if such 
damage was done without malice or 
wantonness. Lewis v. Keeling, 46 
N. C. 299, 62 AmD 168. 

57. Ward v. Orleans Levee Dist. 
Comrs., 152 La. 158, 92 S 769; Wemple 
v. Hastham, 150 La. 247, 90 S 637; 
Warriner v. Port of New Orleans, 
132 La. 1098, 62 S 157; Hanson v. 
Lafayette, 18 La. 295; Municipality 
No. 2-.v. Orleans Cotton Press Co., 18 
La. 122, 36 AmD 624; Henderson v. 
New Orleans, 3 La. 563; New Orleans 
v. New Orleans, etc., R. Co., 27 La. 
Ann. 414; Barrett’s Syndic v. New 
Orleans, 13 La. Ann. 105; Lyons v. 
Hinckley, 12 La. Ann. 655; Carroll- 
ton R. Co. v. Winthrop, 5. La. Ann, 
36; De Ben v. Gerard, 4 La. Ann. 30. 

[a]. Extent and nature of right.— 
(1) This public right does not ex-. 
tend to land between a levee and a 
public road on the landward side of 
the levee. Ward v. Orleans Levee Dist. 
Comrs., 152. aise 85 992025) 1769. 5 €2) 
The occupation of banks by a ripa- 
rian proprietor where there is no in- 
terference with navigation or the 
landing and taking on of freight is 
not prohibited. Morgan vy. Rapides 
Polices Jury, +26 sLavAnne 281, (3)! 
A lease of a bank cannot be annulled 
on the ground that the premises 
leased are public property not sus- 
ceptible: of -being leased where the 
lessee has not been disturbed in the 
enjoyment of the property. Dennis- 
toun v. Walton, 8 Rob. (la.) 2111! 
(4) But a building which prevents 
the public from depositing their 
goods in the usual stage of high 
water is an obstruction of the usé 
of the bank which may be removed. 
McKeen v. Kurfust, 10 La. Ann. 5238. 
(5) So much of a quay as is neces- 
sary for loading and unloading ves- 
sels is public and not susceptible of 
private ownership, although the rest 
may be private property. De Armas 
v. New Orleans, 5 La. id 

{[b] In New Orleans the levee 
constitutes the banks of the Missis- 
sippi River and all batture in front 
of the levee is dedicated to the pub- 
lic for navigation and commerce in- 
the fullest sense. Sweeney v. Shak- 
speare, 42 La. Ann. 614, 7 S 729, 21 
AmSR 400. 

58. Andrews v..King, 124 Me: 361, 
129 A +298; Com. v. Alger, .7 Cush. 
(Mass.) 53. 

{a] Rights under ordinance.—‘“‘The 
right of navigation so reserved is 
not simply the right to sail over 
the flats, when covered with water, 
to the houses and lands of other men 
than the owners of the flats;. but 
includes’ the right of mooring on 
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ing the right of mooring vessels,°® of discharging 
and taking on cargoes,®’ and of landing passengers.** 

Towing. At common law the publie is not en- 
titled to tow on the banks of navigable streams,°? 
unless such right has been acquired by grant or 
usage,®? but the civil law rule seems to- be that the 
privilege of towing on the banks of navigable rivers 
is embraced in the public right of navigation.®* 

[§ 56] G. Remedies for Improper or Unauthorized 
An injunction will lie to restrain the 
improper use of a stream for navigation®® or an 
unauthorized mooring to a shore,®® or damages are 
recoverable for injuries caused thereby ;°" and the 
violation of a rule or order is sometimes made a 
One granted an exclusive right 


Navigation. 


eriminal offense.®8 


the flats, of unloading the cargo 
upon the flats and of transporting it 
to other men’s lands and houses.’ 
Andrews v. King, 124 Me. 361, 363, 
129 A 298. 

59. Andrews y. King, supra; State 
v. Wilson, 42 Me. 9; Deering v. Long 
Wharf, 25 Me. 51. 

60. ‘Andrews v. King, 124 Me. 361, 
129 A 298; State v. Wilson, 42 Me. 9; 
Deering v. Long Wharf, 25 Me. 51. 

61. Andrews v. King, 124 Me, 361, 
129 A 298. 

62. Reimold v. Moore, 2 Mich. N. 
P. 15; Ball v. Herbert, 3 T. R. 253, 
100 Reprint 560. 

63. Winch v. 
EOES;, sis, Ee UT Ce 


Thames Conserva- 
P. 458; Pierse v. 
Fauconberg, 1 Burr. 292, 97 Reprint 
320; Kinloch v. Nevile, 6 M, & W. 
795, 151 Reprint 633. See also River 
Lee Navigation v. Button, 6 App. 
Cas. 685 [aff 12 Ch. D. 384] (defining 
rights after condemnation). 

64. See Reimold v. Moore, 2 Mich. 
N. P. 15 (rule stated). 

65. Ferry Pass Inspectors’, etc., 
Assoc. v. Whites River Inspectors’, 
etc., Assoc., 57 Fla, 399, 48 S 643, 22 


LRANS 345; Meyer v. Phillips, 97 
N. Y. 485, 49 AmR. 538; Curtis v. 
Keesler, 14 Barb. (N. Y.) 511. See 


also Matter of Vanderbilt, 4 Johns. 
Ch. (N. Y.) 57 (contempt for viola- 
tion). 

Injunctions generally 
tions 32.C. J, p''1. 

66. Pollock v. Cleveland Ship 
ipsa” Co., 56 Oh. St. 655, 47 NE 
582. 

[a] Thus a line from _ vessels 
moored in the stream across the bank, 
against the objection. of the riparian 
owner, and fastened upon the shore 
land, may be enjoined where the 
owner of the vessel insists upon the 
right to continue such act. Pollock 
v. Cleveland Ship Bldg. Co., 56 Oh. 
St. 655, 47 NE 582. 

67. Cole v. May, 185 Ky. 135, 214 
SW 885. 

[a] measure of damages 
where lands are flooded by a diver- 
sion of a stream caused by an ob- 
struction created by negligent navi- 
gation is the value of the use of 
the land if the injury is temporary, 
or, if permanent, the difference in 
the value of the land before the 
water was diverted and afterward. 
Cole v. May, 185 Ky. 135, 214 .SW 
885; Crane v. Hall, 165 Ky. 827, 
178 SW 1096. 


see Injunc- 


68. Com. v. Chase, 127 Mass. 7; 
Duckham.~ vy, Gibbs, [1900] 1 Q. B. 
394, 

, neice: prosecution see infra 

131. 

69. Ogden y. Gibbons, 4 Johns. Ch. 


(N. Y.) 150 [aff 17 Johns, 488 (rey on 
other grounds 9 Wheat. (U. S.) 1, 6 
L. ed. 23)]. 

70. Forestier v. Johnson, 164 Cal. 
24, 40, 127 P 156. 

“This is'not inconsistent with the 
well-established rule that if such 
navigable water or public way is ob- 
structed or closed, a private person 
cannot maintain an action to remove 
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the obstruction or open the way, or 
to recover damages thereby caused, 
or to enjoin a threatened obstruction, 
unless he can show such private in- 
jury’ Forestier v. Johnson, supra. 

71. Piers, wharves, and docks as 
obstructions see infra § 175. 

Power of congress and state to au- 
Orie or prohibit see supra §§ 23- 
vo. 

Removal for improvement of navi- 
gation see supra §§ 37, 38. 

72. . S.—The Mary, 123 Fed. 
609; U. S. v. Marthinson, 58 Fed. 765. 

Ala.—Harold vy. Jones, 86 Ala. 274, 
5 S 488, 3 LRA 406. 

Del.—Harlan, etc., Co, v. Paschall, 
5 Del. Ch, 435. 

Hawaii.—Matsuno v.' The Ameri- 
cor Schooner Concord, 3 Hawaii Fed. 

te 

Me.—Smart v. Aroostook Lumber 
Pee 103 Me. 37, 68 A 527, 14 LRANS 

N. Y.—Pheenix Constr. Co, v. Cor- 
nell Steamboat Co., 210 N. Y. 113, 103 
NE 891 [aff,233 .U. S.. 5938; 34. Sct 


701, 58 L. ed. 1107]; Kerr v. West 
Shore R. Co., 127 N. Y. 269, 27 NE 
833; Peo. v., Horton, 64.N.Y. 2610 


{aff 5 Hun 516]; Blanchard v. West- 
ern Union Tel. Co., 60 N. Y. 510 [rev 
67 Barb. 228, 3 Thomps, & C. 775]; 
Delaware, etc., Canal Co. v. Law- 
rence, 2 Hun 163 [aff 56 N. Y. 612]. 

Ont.—Reg. v. Port Perry, etc., R. 
Co... 38).G= Cyr Qa Bi 4314. See Reg. v. 
Russell, 3 EH. '& B. 942, 77 ECL 942, 
118 Reprint 1394 (recognizing rule). 

“In furtherance of commerce and 
travel slight obstructions, and such 
as may temporarily interrupt the 
passage of vessels, or occasion a cur- 
sory inconvenience, but which do not 
materially impair navigation, are 
made lawful and tolerated by reason 
of the greater public good that re- 
sults from these inconsiderable dis- 
turbances of the right of the public 
to the free and uninterrupted use of 
navigable streams. Upon this prin- 
ciple the bridging of streams, the 
building of wharves and other like 
acts are permitted, the necessary ob- 
struction in every case being reduced 
to its minimum. If there is an un- 
necessary interference with the 
navigation, the act becomes unlaw- 
ful by reason of the excess of the 
limits within which obstructions are 
allowed in the interests of the pub- 
lic.” Blanchard. v. Western Union 
Tel,,.Co., 60 N. Y¥. 510, 514, 

[a] ‘‘Where both parties have 
equal rights in a navigable river, it 
must be shown in order to maintain 
an action, that one party has exer- 
cised his rights in such a manner as 
to unreasonably impede or delay the 
other.’’ Rolston v. Red River Bridge 
Co., 1 Man. 235, 240. 

{b] Dlustrations.—(1) An ob- 
struction which merely impairs or 
renders navigation more _ difficult 
gives an individual no cause for com- 
plaint. Stack-Gibbs Lumber Co. v. 
Cameron Lumber Co., 26 Ida. 649, 
144 P 1121; Cameron Lumber Co. v. 
Stack-Gibbs Lumber Co., 26 Ida. 626, 
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of navigation may restrain the use of the stream 
by others,®® but where there is no exclusive right, 
a person against whom an action is brought to 
enjoin him from using navigable waters may de- 
fend by asserting his 
showing private injury either to person or prop- 


publie right to do so without 


H. Obstructions to Navigation’‘—1. In 
General—a. Right To Maintain—(1) General Rules. 
Obstructions not materially injuring free naviga- 
tion or which are temporary and reasonable are not 
nuisances.“2 Without a grant of authority any ‘‘ma- 
terial’’ obstruction to navigation is unlawful and 
a nuisance,’? and cannot be justified on the ground 
that the public benefit to be derived from it counter- 


144 P 1114. (2) The construction of 
a canal by a sanitary district so as 
to create a current in a river and 
thereby obstruct and retard the pas- 
sage of vessels is not an unreason- 
able or unauthorized use of the river. 
Corrigan .Transp. Co. v. Sanitary 
Dist., 125 Fed. 611 [aff 137 Fed. 851, 
70 CCA 381]. (3) Where the informal 
consent of the proper government 
officials is given for the occupancy of 
a navigable river by a boring plant, 
consisting of scows and pipes, en- 
gaged in locating a suitable place 
for a tunnel under the river, a con- 
struction company engaged in. mak- 
ing such borings under contract with 
a municipality does not engage in 
illegal work nor maintain a nuisance, 
however the navigable capacity of 
the river may be interfered with for 
the time being. Phoenix Constr. Co. 
v. Cornell Steamboat Co., 210 N. Y. 
113, 103 NE 891 [aff 233°" S. 593, 
34 SCt 701, 58 L. ed. 1107]. 

[ce] ‘Where congress has passed 
acts for the survey and improvement 
of a navigable river, a federal court 
will not interfere with the existing 
use of the stream, although such 
use obstructs navigation, unless it 
clearly appears that the acts com- 
plained of necessarily interfere with 
the operation of such legislation. U. 
S. v, Beef Slough Mfg., etc., Co., 24 
F. Cas. No. 14,559, 8 Biss. 421, 

73. Uz S.—Georgetown v. Alexan- 
dria Canal Co., 12 Pet. 97, 9: BG. -eas 
1012; Thom vy. South Amboy, 236 
Fed. 289; Woodman y. Kilbourn Mfg. 
Co., .30 KF. Cas.” Nov. F7, 8783541 Abb: 
158, 1 Biss. 546. 

Ala.—Tennessee, ete, TR Seon ty 
Danforth, 112 Ala. 80, 20 S 502. 

Ida.—Shephard v. Cceur d’Alene 
Lumber Co., 16 Ida. 293, 101 P 591. 

Tl. —Department of Public Works, 


ete. Ve Engel, 315) Tllk 5772 196 NE 
521; Swain v. Chicago, etc., R: Coy 
252 Ill. 622, 97 NE 247, 38 LRANS 


763 [aff 160 Ill, A. 533]; 
Louis, 10 Il. 


Peo. v. St. 
351, 48 AmD 339; Bar- 


don y. Excelsior Stove, ete., Co., 231 
TAs seco. 
Ind.—Windfall Mfg. Co. vy. Patter- 


son, 148 Ind, 414, 47 NE 2, 62 AmSR 
532, 87 LRA 3881; Bissell Chilled 
Plow Works v. South Bend Mfg. Co., 
64 Ind. A. 1, 111 NE 932. 

Me.—Smart v. Aroostook Lumber 
Co., 103 Me. 87, 68 A 527, 14 LRANS 
1083; Gerrish v. Brown, 51 Me. 256, 
81 AmD 569; Veazie v. Dwinel, 56 
Me. 479. 

Mass.—Garey v. Ellis, 1 Cush. 306. 

Mo.—Weller v. Missouri Lumber, 
etc., Co. L7G) Mo, Aa 2a3 eed) SW 
853; Heiberger v. Missouri, ete., ‘Tel, 
Co., 133 Mo. A, 452, 113 SW 730. 

N, J.—Newark Plank Sita etc.,-Co. 
v. Elmer, 9 N. J. Eq. 75 

N. Y.—Blanchard v. Western Un- 
ion Tel. Co., 60 N. Y. 510° [rev 67 
Barb. 228, 3 "Thomps. & C. 775]; Peo. 
Vv. Horton, 5 Hun 516 [aff 64 N. NG 


610]; Peo, v. Vanderbilt, 38 Barb. 
faa [aff 26 N. Y. 287, 25 HowPr 


Or.—Anderson v. Columbia Con- 


< a LLL TE, 
tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a ae 
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balances or outweighs the inconvenience it causes.74 
This rule against the creation of obstructions ap- 
plies to obstructions not only by the public, but also 
by riparian owners,’® or by a city.7° It applies to 


waters navigable in fact as well as to tidal waters,” . 


or to a river little used for navigation,’® or to a 
river actually navigable in its natural state and 
eapable of carrying interstate commerce, although 
not presently so used or capable of such use by 
reason of changed conditions or artificial obstrue- 
tions;’® although it has been held not to apply to 
streams valuable only for floatage of logs,®° or to 
apply only to a limited extent,*! although there is 
contrary authority.®?. Statutes conferring author- 
ity to create obstructions are to be strictly con- 
strued and not extended by implication beyond what 
is necessary to carry out the provisions of the act.®? 

Prohibitory federal statutes. Federal statutes84 
making it unlawful to construct obstructions in 


tract Co., 94 Or. 171, 184 P 240, 185 75. 
P 231, 7 ALR 6538; Oliver v. Klamath 


Lake Nav. Co. 54 Or. 95, 102 P 
786. 
Pa.—Lehigh Coal, etc., Co. v. Po-| 471 


econo Spring Water Ice Co., 7 North 
Co. 350. 

S. C.—McMeekin vy. Central Caro- 
lina Power Co., 80 S. C. 512, 61 SE 
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navigable waters. unless the work has. been recom- 


-mended by the chief of engineers and authorized by 


U. S.—F. S. Royster Guano 
Co. v. Outten, 266 Fed. 484; Avery v. 
Fox, 2 F. Cas. No. 674, 1 Abb. 246. 
Cal.—Taylor v. Underhill, 40 Cal. 


N. Y.—Peo. v. Jessup, 
249, 54 NE 682; Powell v. Rechester, | 10 
93.Misec. 227, 157 NYS 109. 

Pa.—McGunnegle vy. Pittsburg, etc., 


the secretary of war were intended to.apply to 
obstructions of a more or less permanent nature and 
not to temporary obstructions ;*° nor are such stat- 
utes to be so construed as to require all formalities 
to be complied with in the granting of permission 
for a temporary use in furtherance of public im- 
provements within a state, where the proper officials 
of the government have knowledge of the intended 
occupancy of the waters and give their actual con- 
sent.6° The clause prohibiting obstructions not 
affirmatively authorized by congress does not require 
a legislative act in each case, but only the approval 
of the secretary of war of plans recommended by 
the chief of engineers.®? 

[§ 58] (2) Safety Precautions.** Where a struc- 
ture in navigable waters is necessary and legitimate, 
or for the time being unavoidable, one maintaining 
prevent the development and use of 
water power, or other reasonable . 
uses. Blackman v. Mauldin, 164 Ala. 
337, 51S 23, 27 LRANS 670. 


82. Smart v. Aroostook Lumber 
We 103 Me, 37, 68 A 527, 14 LRANS 


83. Northern Pac. R. Co. v. U. S., 
104 Fed. 691, 44 CCA 135, 59 LRA 80; 
Newark Plank Road, etc., Co. v. 


160 tN. Y. 


‘the same time a 


1020, 128 AmSR 885. ‘ 

Tenn.—Stump xX. MeNairy, 5 
Humphr. 363, 42 AmD 437, f 

Tex.—Petty v. San Antonio, (Civ. 
A.) 181 SW 224. i 

Wis.—Barnes v. Racine, 4 Wis. 454. 

Can.—Kennedy vy. The Surrey, 10 

Can. Exch. 29. 
» See Williams v. Wilcox, 8 A. & E. 
314, 35 ECL 609, 112 Reprint 857, 25 
ERC 427 (depending on time of grant 
and extent of obstruction). 

a 
7 Tol personabic and unnecessary 
obstruction of a navigable stream 
may be a public nuisance in its gen- 
eral effect upon the public, and at 
private nuisance 
as to those individuals who suffer a 
special and particular damage there- 
from, distinct and apart from_ the 
eommon injury. 


Lumber Co., 53 Minn, 492, 55 NW 
608, 1119. 
[b] What is unlawful obstruction. 


—(1) Such an obstruction as renders 
‘navigation less convenient, less se- 
cure, and less expeditious,” consti- 
tutes a nuisance, and it is not neces- 
sary that the obstruction should 
actually have interfered with or 
done injury to a vessel. State v. 
Narrows Island Club, 100 N. C. 477, 
483, 5 SE 411, 6 AmSR 618. (2) 
“Such an impediment to the naviga- 
tion that boats in passing along the 
stream could not, by the use of skill 
and care, avoid being injured.” 
Terre Haute Drawbridge Co, v, Hal- 
liday, 4 Ind. 36, 41. : 

[c] A public way cannot be laid 
out across a navigable river with- 
out the consent of the legislature. 
Chapin v. Maine Cent. R. Co., 97 Me. 
151, 58 A 1105, 

[d] An obstruction beyond the 
extent authorized is a nuisance only 
to the extent that authority has been 
exceeded. Anderson vy. Columbia 
Contract Co., 94 Or. 171, 184 P 240, 
185 P 231, 7 ALR 653. 

74, Pennsylvania v. Wheeling, etc., 
Bridge Co., 13 How. (U.—-S.) 518, 
14 2, .ed.;..249;, Gold,.v. Carter, 9 
Humphr. (Tenn.) 369, 49 AmD 712; 
Atty.-Gen. v. Terry, L. R. 9 Ch. 423 
{disappr Rex v. Russell, 6 B. & C, 
566, 13 ECL 254, 108 Reprint 560]; 
Rex v. Ward, 4 A. & EH. 384, 31 ECL 
180, 111 Reprint 832; Rex v. Morris, 
1B. & Ad. 441, 20 ECL 551, 109 Re- 
print 851; Reg. v. Moss, 26 Can. 
S.C. 322. 

Benefits and injuries as subjects 
for legislative consideration see su- 


pra § 38. 


Public and private nuisance.— 


Page v. Mille Lacs. 


R. Co., 213, Pa. 383, 62 A 988. 

R. I1.—Walsh v. Hopkins, 22 R. I. 
418, 48 A 390. 

Tex.—Petty v. San Antonio, (Civ. 
A.) 181 SW 224; Burr’s Ferry, etc., R. 
Co. v. Allen, (Civ. A.) 164 SW 878. 

Wash.—Dawson v. McMillan, 34 
Wash. 269, 75 P 807. 

Wis.—Atty.-Gen. vy. Bay 
Wild Rice, etc., Co., 172 Wis. 
178 NW 569. 

Eng.—White v. Phillips, 15 C. B. 
N. S. 245, 109 ECL 245, 143 Reprint 


778. 

76. Thom v. South Amboy, 236 
Fed. 289; Erie, etc., Transp. Co. v. 
Chicago, 178 Fed. 42, 101 CCA 170 
[certiorari den 216 U. S. 620 mem, 
30 SCt 574 mem, 54 L. ed. 641 mem]; 
Peo. v. West Chicago St. R. Co., 115 
aoa Ao 172 ‘Laff’ 214 I 95.73 | NB 

77. Wethersfield v. Humphrey, 20 
Conn, 218; Smart vy. Aroostook Lum- 
ber Co., 103 Me. 37, 68 A 527, 14 
LRANS 1083; Veazie v. Dwinel, 50 
MS 479; Knox v. Chaloner, 42 Me. 
150. 

78. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., 64 Ind. A. 1, 111 
NE 932. 

79. Economy Light, ete., Co. v. 
U. S., 256 U. S. 118, 41° SCt-409, 65 
L. ed. 847. 

[a] Obstruction of stream distin- 
guished from obstruction of naviga- 
tion.—Although the placing of an ob- 
struction in a navigable stream which 
is already nonnavigable because. of 
artificial obstructions may be wrong- 
ful, injunction against the creation 
of the additional obstruction as a 
nuisance will not lie, because that 
remedy is appropriate only to pre- 
vent immediate hurt, inconvenience 
or injury to the public, and the new 
obstruction merely obstructs the 
stream as distinguished from the ob- 
struction of the use thereof for 
navigation. State y. Carpenter, 68 


Boom 
363, 


Wis. 165, 31 NW _ 730, 60 AmR 
848. 

go. Atty.-Gen. v. Evart Booming 
Co., 34 Mich, 462. 


81. Blackman v. Mauldin, 164 Ala, 
337, 51 S 23, 27 LRANS 670; Miller 
vy. State, 124 Tenn. 293,, 137 SW 
760. 35 LRANS 407, AnnCas1912D 


1086. 

{a] While the right of floatage 
will be preserved and no _unreason- 
able obstructions will be allowed, the 
public has not such an unqualified 
right to uSe such streams as_ those 
navigable for all purposes, and such 
right cannot be exercised so as. to 


Elmer, 9 N. J. Eq. 754; Atty.-Gen. v. 
Paterson, etc., R. Co., 9 N. J. Eq. 526. 

[a] One claiming authority to ob- 
struct must show such authority to 
be clear, either from the explicit 
terms of the legislative grant or by 
necessary implication. Atty.-Gen. v. 


atk baie etes Re Co.j2 SNe de ds 
od < 4 
{b] Authority to construct a rail- 


road parallel to a river does not im- 
pliedly give the right to .create an 
obstruction in the stream caused by 
the settling of the track of the road 
and the forcing of earth into the bed 
of the river causing the formation of 
a bar. Northern Pac. R. Co. v. U. S., 
‘oF Fed. 691, 44 CCA 135, 59 LRA 


{c] Where the generation of 
hydraulic power on a_ navigable 
stream becomes a serious obstruc- 
tion to navigation, and an injury 
occurs to one navigating the river 
with ordinary care, the party creat- 
ing such obstruction is liable for the 
injury, although he may be acting 
under a license from the state. 
Guthrie v. McConnel, 2 Oh. Dec. (Re- 
print) 157, 1 WestLMonth 593. 

84 Act,March 3, 1899 § 10; Act 
Sept. 19, 1890 §§ 7, 10. 

85. . Si v. Hall, 63 Fed. 472, 11 
CCA 294; U.S. v. Marthinson, 58 Fed. 
765390." Sy4vis Burnsi54) Mey 13 bie 
Pheenix Constr, Co. v. Cornell Steam- 
boat Co., 210 N. Y. 113, 103 NE 891 
[aff 233° U. S.1593, 34 SCt’ 701, 58"L. 
ed.:1107).° 

[a] A boring plant consisting of 
scows and pipes driven down, making 
temporary borings in the bed of a 
navigable stream to find a proper 
place to run a tunnel for a public 
improvement, is not within the pur- 
view of such statute. Phoenix Con- 
str. Co. v. Cornell Steamboat Co., 210 
N.Y. 113; 103 NEV 892 ‘Laffo2330ees) 
5938, 34 SCt 701, 58 L. ed. 1107]. 

[b] The floating of logs which 
cause only a temporary obstruction 
of the surface of the water is not 
within the statutory prohibition. U. 
S. v. Marthinson, 58 Fed. 765, 

86. Phoenix Constr, Co. vy. Cornell 
Steamboat Co., 210 N. Y. 113, 103 NE 
891 [aff 2383 U. S. 593, 34 SCt 701, 
58 L..ed. 1107]. 

87. Maine Water Co. v. Knicker- 
bocker Steam Towage Co., 99 Me. 
473, 59 A 953; Groat v. Moak, 94 N. 
Y. 115 [aff 26 Hun 3880]. 

88. Lights on: 

Drawbridges see infra § 72. 
Jetty or breakwater see infra § 93, 

Marking wreck see infra § 96. 
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or having charge thereof is under a duty to give 
suitable warning of its presence and location by 
lights or other signals, and is liable for injuries to 
navigators caused by failure to perform such duty,*° 
or for allowing the structure to fall into disrepair, 
thereby increasing the danger to navigation.°° 

[§ 59] (8) Prescriptive Right. There can be no 
prescriptive right to maintain or continue a mate- 
rial obstruction in a navigable stream.®? Nor can 
an estoppel based upon failure to object to an ob- 
struction be invoked against the state.°* On the 
other hand, the fact that an obstruction claimed to 
be a nuisance has existed a long time has been held 
to afford strong presumptive evidence that it was 
not a nuisance when built.®* 

[§ 60] (4) Question for Jury. Whether particu- 
lar obstructions of navigable waters amount to a 
nuisance is a question for the jury.%° 

[§ 61] b. Duty To Remove—(1) United States 
or State. The duty of providing for the safe navi- 
gation of rivers is one which rests upon the United 
States and upon the state, but it is not one which 
ean be enforced by an individual.%* It belongs, 
‘plainly, to the sphere of governmental duties of im- 
perfect obligation.°7 The federal government or 
the state government may voluntarily assume it, 
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or the latter may impose it upon one of its mu- 
nicipalities to the extent that such waters are within 
the municipal limits,* and suit may be brought 
against a river board incorporated by the state and 
charged with the duty of keeping the navigable 
channel free from obstructions, although suit could 
not be brought against the state.®? 

[§ 62] (2) Municipal Corporations. In the ab- 
sence of statute! a municipality is ordinarily under 
no duty to remove obstructions from a river or to 
keep it safe for navigation.2 So it is not lable 
for the damage resulting from the failure of its offi- 
cers to enforce an ordinance as to the removal of 
vessels,’ or as to the deposit of refuse in the harbor.* 
But under a statute requiring a city to keep navi- 
gable waters within its limits free from obstructions, 
the municipality is charged, with an express duty 
and is liable for the consequences of neglect to 
perform it,® but is not liable for an injury caused 
by a natural obstruction of which it had no notice.® 
It is likewise under a duty to remove or abate ob- 
structions dangerous to navigation where it has re- 
ceived and assumed to exercise authority to regu- 
late the use of the waters and structures therein,’ 
or has been given control of the particular structure 
in connection with which a dangerous condition has 


89. Goodrich Transit Co. v. Chi- 
cago, 4 F. (2d) 636; The Leslie, 241 
Fed. 943; Consolidated Coal Co. v. 
Knickerbocker Steam Towage Co., 200 
Fed. 840; Chicago v. Goodrich Transit 
Co., 199 Fed. 112, 117 CCA 362; Mary- 
land v. Miller, 194 Fed. 775, 114 CCA 
495; Erie, ete.,. Transp. Co. v. Chi- 
cago, 178 Fed. 42, 101. CCA 170. [cer- 
tiorari den 216 U. S. 620 mem, 30 SCt 
574 mem, 54 L. ed. 641 mem]; Great 
Lakes Towing Co. v. Kelley Island 
Lime, ete., Co., 176 Fed. 492, 100 CCA 
108; Harrison v. Hughes, 125. Fed. 
860, 60 CCA 442 [aff 110 Fed. 545, 
and certiorari den 191 U. S. 575 mem, 
24 SCt 846 mem, 48 L. ed. 308 mem]; 
White v. Phillips, 15 C.,B. N, 8S. 245, 
109 ECL 245, 143 Reprint 778. 

90. White v. Phillips, supra. 

91. Prescriptive right to maintain 
dam see infra § 82 note 7 [b]. 

7 . S.—Woodruff v. North 
Bloomfield Gravel Min, Co., 18 Fed. 
Mauldin, 164 


753, 9 Sawy. 441. 

Ala.—Blackman v. 

Ala, 337, 51 S 23, 27 LRANS 670; 
Olive vy. State, 86 Ala. 88, 5 S 653, 4 
LRA 33. 

Cal.—Peo. v: Gold Run Ditch, etc., 
Co., 66 Cal. 138, 4 P 1152, 56 AmR 80. 

La.—Ingram vy. St. Tammany Par- 
ish Police Jury, 20. La. Ann. 226, 

Me.—Brown v. Black, 43 Me. 443; 
Knox v. Chaloner, 42 Me. 150. 

Mass.—Boston Rolling Mills v. 
Cambridge, 117 Mass. 396; Arundel v. 
McCulloch, 10 Mass. 70. 

N. H.—State v. Hutchins, 79 N. H. 
132, 105 A 519,.2 ALR +1685; Collins 
v. Howard, 65 N, H. 190, 18 A 794. 
a Y.—Shaw vy. Crawford, 10 Johns. 

N. C.—Lenoir County v. Crabtree; 
cig C. 357, 74 SE 105, 39 LRANS 

Tenn.—Southern R. Co. v. Fergu- 
son, 105 Tenn. 552, 59 SW 348, 80 
AmSR 908. 

W. Va.—Gaston v. Mace, 33 W. Va. 
tp 10 SE 60, 25 AmSR &48, 5 LRA 


See Trullinger vy. Howe, 58 Or. 219, 
97 P 548, 99 P 880, 22 LRANS 545 
(semble), 

[a] “Whe reason given for the 
rule that the public rights cannot be 
lost by showing a claim of right 
against them, and acquiescence there- 
in for twenty years, is because there 
is no one whose especial duty or in- 
terest it is:\to take upon himself to 
make, in behalf of the public, the 


protest necessary to prevent the run- 
ning of the statute. . .. The reason- 
ing of the cases holding that the 
state’s rights in public waters can- 
not be prescribed against, is conclu- 
sive that these rights cannot be 
conveyed or impaired by an estoppel 
growing out of mere failure to ob- 


ject to encroachments.” State v. 
Hutchins, 79 N. H. °1382,'139, 105° A 
519, 2 ALR 1685. 

[b] Bridges.—(1) AS right to 


maintain a bridge across a navi- 
gable stream cannot be acquired by 
prescription. Arundel v. McCulloch, 
10 Mass. 70; State v. Hutchins, 79 
"Ni OB 1325105 AL" 6195" 2° ALR 16855 
Southern R. Co. vy. Ferguson, 105 
‘Tenn, 552, 59 SW 343, 80 AmSR 908. 
(2) Proof that a bridge has been 
maintained in the same place for 
fifty years does not establish a pre- 
scriptive right. Arundel v. McCul- 
loch, supra. 

[c] Refuse.—Filling up the chan- 
nels and harbors of a navigable river 
by the deposit of refuse therein is a 
public nuisance which no length of 
time can legalize. Ogdensburgh v. 
Lovejoy, 58 N. Y. 662 [aff 2 Thomps. 
& C, 83]. : 

[d] The right to maintain a 
building near a drawbridge so as to 
obstruct the operation of the draw 
cannot be acquired by prescription. 
Lenoir County v. Crabtree, 158 N. C. 
35% 74 SE 105, 39 LRANS 1213. 

98.' State v. Hutchins’ 79 N. H. 
132, 105 A 519, 2 ALR 1685. 

PA Rex "Vv. ‘Bell, Tey TK BOS 
pee Cal.—Blane vy. Kiumpke, 29 Cal. 

Conn.—Cole vy, Austin, 140 A 108. 

N. Y.—Wetmore v. Atlantic White 
Lead Co., 37 Barb. 70. 
ada Cain ame v. Hart, 1 Humphr. 

Eng.—Rex v. Ward, 4 A. & E. 384, 
31 ECL 180, 111 Reprint 882; Rex v. 
Shepard, 1 L.°3. KY Bio, S) 46. 

Ont.—Reg. v. Meyers, 3. U. C. C. P. 
305," See. Reg. v" Port Perry; ete. oR. 
Co., 38 U.' GC. Q. B. 481 (where it was 
held that the jury were properly in- 
structed that the only verdict which 


could be rendered was one of not 
guilty). 
{a] Bridges.—(1) Whether a 


bridge is in reality an obstruction to 
navigation is a question of fact for 
the jury. Selman v. Wolfe, 27 Tex. 
68. (2) Whether the extent and dura- 


tion of the obstruction of a naviga- 
ble stream by a railroad company 
while building a bridge across it 
renders such obstruction unlawful is 
for the jury. Cantrell vy. Knoxville, 
etc., R. Co., 90 Tenn. 638, 18 SW 271. 

96. Faust v. Cleveland, 121 Fed. 
810, 58 CCA 194 (per Lurton, J.). 

97. Faust v. Cleveland, supra (per 
Lurton, J.). 

98. Faust vy. Cleveland, supra (per 
Lurton, J.). 

99. Tompkins v. Kanawha Bd., 19 . 
W. Va. 257, 

1. See statutory provisions. 

[a] New York Harbor.—The ex- 
pense incurred by the board of com- 
missioners of pilots, in the removal 
of a sunken vessel or other obstruc- 
tion to navigation of the waters or 
harbors of New York, is, by L. (1860) 
c 522, a charge upon the county 
within the jurisdiction of which such 
vessel or obstruction may be. Peo. 
v. Richmond County, 73 N: Y. 393. 

[b] Construction of grant.—L.’ 
(1899>» c 562 p 1153, granting title to 
land under the waters of the Hudson 
River at the mouth of the Nepper- 
han Stream to the defendant. city, 
and providing that this land be for- 
ever kept free from docks, piers, or 
other structures preventing the use 
of the same by shipping, cannot be 
construed to require defendant to re- 
move obstructions which are created 
by others or by the natural action of 
the waters of the two streams. Ben 
Franklin Transp. Co. v. Yonkers. 117 
App. Div. 793, 102 NYS 1060 [aff 192 
N. Y. 551 mem, 85 NE 1106 mem]. 

2. Faust v. Cleveland, 121 Fed. 
810, 58 CCA 194; Coonley v. Albany, 
132 N. Y. 145, 30 NE 383: Seaman Y. 
New York, 80 N. Y. 239, 36 AmR 612. 

3. Coonley v. Albany, 57 Hun 327, 
sen) 512 [aff 182 N. Y. 145; 30 NB 
4 Kitsap County Transp. Co. v. 
Seattle, 75 Wash. 673, 185 P 476, Ann 
Casl9lsc 116, 

5. Winpenny v. Philadelphia, 65 
Pa, 135 (failure to remove wreck). 

6 Snyder y. Philadelphia, 78 Pa. 
23 (rock embedded in mud). 

7. Maryland v. Miller, 194 Fed. 
775, 114 CCA 495; Buffalo v. Yattan, 
Sheld. (CN. Y.) 483. 

[a] ability of Thames conserya- 
tors.—See Queens of River SS. Co. v. 
Thames Conservators, 10 Aspih. 542: 
Queens of River SS. Co. v. Gibb, 95 
Li To Reps N!-S 104; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 62-65] 


arisen.* A county is not liable for injuries caused 
by an obstruction in a navigable stream under a 
statute providing that navigable streams are high- 
ways and a separate statute making counties liable 
for defects in highways.® 
[§ 63]. (3) Private Corporations or Individuals. 
A harbor company may be liable for its negligence 
in permitting a sand bar to remain at the entrance 
to its harbor;?° and the proprietors or trustees of 
a harbor are liable for the negligence of the harbor 
-master in failing to warn a vessel of a concealed 
obstruction.‘+_ Although a railroad company is not 
required to keep the space beneath its bridge free 
at all times from driftwood which is present with- 
out its fault,!* it is under the duty to remove drift 
which has accumulated around its bridge and ob- 
structs navigation.1? Where a railroad company is 
required to restore any watercourse intersected by 
its road to its former state, it cannot evade liability 
by showing that obstructions to navigation were 
placed there by its contractor.14 One maintaining 
an obstruction through which a right of way can be 
provided must grant such right of way without un- 
necessary delay on demand.?® } 
[§ 64] c. Liability for Injuries to Obstructions.*® 


8. Great Lakes Towing Co. v. Kel- 
ley Island Lime, 


Dredging Co., 


NAVIGABLE WATERS 


Transport Co. v, 
255 Fed. 52, 166 CCA 


[45 C.J.] 453 


Generally, one navigating a river in a proper manner 
is not lable for injuries caused to obstructions in 
the stream,'* but the navigator is liable where the 
injury was willful or negligent,!® especially where 
the obstruction, although not completely authorized, 
was not a nuisance;'? and one having the paramount 
right of navigation may not unnecessarily injure 
the property of another having a subordinate right 
to use the stream.?° A railroad company is not 
lable for removing an accumulation of drift or 
logs in order to protect the piers of its bridge,?+ but 
may be liable for negligently removing and causing 
the loss of a raft of logs which had accumulated 
at the bridge.?? 

[§ 65] 2. Specific Obstructions—a. Bridges?’—(1) 
Authority To Construct or Maintain—(a) Need of 
Authority. A bridge across a navigable stream is 
an obstruction to navigation tolerated only because 
of necessity and the convenience of commerce on 
land, the right of navigation of the stream being 
paramount.?* Unless authorized by congress or the 
state, or the officer or board to whom the federal 
or state power has been delegated, a person or cor- 
poration has no right to build a bridge across navi- 
gable waters.2° This rule includes a riparian 


indifferently drop its anchor so as 
to injure or destroy the cable. Pa- 


Bowers Southern 


ete, (Co:, 1176s Fed: 
492, 100 CCA 108. 

[a] For example, a county may be 
liable for injuries caused by con- 
cealed obstructions left under its au- 
thority or direction in the construc- 
tion of a bridge. McAuliffe v. Wel- 
land, 8 OntWR 522 [dism app 6 Ont 
WR 819]. 

9. Speights v. Colleton County, 100 
S.C. 304, 84. SE 873... 

[a] County commissioners by rea- 
son of being required to keep the 
roads, bridges, and highways of the 
county free and unobstructed were 
not responsible for injuries resulting 
from the grounding of a launch on 
submerged: piles in a navigable river 
within the county, negligently per- 
mitted to constitute an obstruction 

“to navigation. Maryland v. Miller, 
180 Fed. 796 [mod on other grounds 
194 Fed. 775, 114 CCA 495]. 

“10. Webb v. Port Bruce Harbour 
Congo: U2 CAs B, 46107628. 

11. Robertson v. Portpatrick,,etc., 
Joint Committee, [1919] S. C. 2938. 

12. Louisville, etc., R. Co. v. Yar- 
brough, 57 Fla. 101, 48 S 634. 

13. Louisville, ete., R. Co. v. Yar- 
borough, 61 Fla. 307, 54 S 462; Louis- 
ville, etc., a ui vy. Yarbrough, 57 
Fla. 101, 48 634. 

14. Kerr v. West Shore R. Co., 2 
NYS 686 [aff.6 NYS 958 (aff 127 N, Y. 
269, 27 NE 833)]. 

15. Orange Lumber Co. v. Thomp- 
son, 59 Tex. Civ. A. 562, 126 SW 604 
(og boom). 

16. Injuries to: 

Bridges see infra § 81. 
Dams see infra § 90. 

17. The Wissahickon, 226 Fed. 
345; Western Union Tel. Co. v. In- 
man, ete., SS. Co., 59 Fed. 365, 8 CCA 
152; The City of Baltimore, 5 FP, Cas. 
No. 2,744, 5 Ben. 474; Garey v. Hlilis, 
1 Cush, (Mass.) 306; Philadelphia R. 
Co. v. Ganer, 23 Pa. Dist. 577; Mil- 
waukee Gaslight Co. v. The Game- 
cock, 23 Wis. 144, 99 AmD 138. See 
Diedrich v. Northwestern Union R. 
Co., 42 Wis. 248, 24 AmR 399 (un- 
Jawful encroachment taken for rail- 
road right of way); The Mostyn, 
[1926] P, 46 [aff 135 L. T. Rep. N.'S. 
693] (injury to electric cable). 

[a] Lhe owner of a building ex- 
tending below low-water mark and 
obstructing navigation has no cause 
of action against a vessel which 
strikes and injures it. Garey v. 
Ellis, 1 Cush. (Mass.) 306. 

18. U. S.—Cornell Steamboat Co. 
v. Phcenix Constr. Co., 233 U. S. 593, 
84 SCt 701, 58 L. ed. 1107; Eagle Oil 


380; The Fred. Schlesinger, 71 Fed. 
747; Fisher vy. Pennsylvania R. Co., 
66..Ked: 71, 13: CGA’ .331, 

Ijl.—Pennsylvania Co. v. Erie R. 
Co., 205 Ill. A, 289; Swain v. Mehl, 
200 Ill. A. 496. 

Ky.—Paducah Sand, etc. Co. v. 
Central Home Tel., etc., Co., 209 Ky. 
756, 273 SW 481. ; 

N. J.—Post v. Munn, 4N. J. L. 61, 
7 AmD 570. 

Or.—Anderson y. Columbia Con- 
tract Co., 94 Or. 171, 184 P 240, 184 
P 231, 7 ALR 653. 

Eng.—Dimes y. Petley, 15 Q. B. 
276, 69 ECL 276, 117 Reprint 462. 
aN: S.—Hubbard y. Dickie, 39 N. S. 
oO . 

Ont.—Booth y. Lowery, 54 Can. S. 
C. 421, 35 DomLR 3803 [dism app 37 
Ont. L. 17, 10 OntWN 173, 31 DomLR 
451 (allowing app 34 Ont. L. 204, 8 
OntWN 529, 24 DomLR 865)]. 

19. Gring v. Ives, 


Co., 94 Or. 171, 184 P 240; 185).P 2381, 
7 ALR 653. 
[a] Mllustrations.—(1) The estab- 


lishment of a harbor line by the sec- 
retary ‘of war does not render a pre- 
viously constructed marine railway, 
which projects beyond the line, a 
nuisance or illegal so as to relieve a 
navigator of liability for negligently 
damaging it. Gring v. Ives, 222 U. 

“30d, 02, SCt 16% si-56., dul} ed jagdd; 
(2) One is liable for a negligent in- 
jury to property placed in navigable 
waters, even though so placed with- 
out ‘sufficient governmental author- 
ity. 
nix ‘Constr. Co.,..283 U.4:55.598, i345 SCt 
701, 58 L. ed. 1107 (borifig plant in- 
jured by steamboat), 

20. Paducah Sand, etc., Co. v. Cen- 
tral Home-Tel.;, .etc.;. Co.,.209, Ky. °756, 
273 SW. 481. 

{a] Injury to telephone cable.— 
(1) A company engaged in dredging 
sand and gravel for commercial pur- 
poses, although having a_ superior 
right of navigation, is liable for a 
needless injury to the cable of a 
telephone company running along the 
bed of the waters. Paducah Sand, 
etce., Co. v. Central Home Tel., etc., 
Co.,;7 209  Ky.° 766,. 2738 SW. 481... (2) 
The dredging company is required to 
exercise ordinary care in selecting a 
place in which to drop anchor, for it 
may not, with knowledge of the ex- 
istence of a telephone cable across 
the bed of the stream, negligently or 


Cornell Steamboat Co. v. Phe- | 


ducah Sand, etc., Co. vy. Central Home 
Mel; tes) Coscsupra. 

21. Louisville, ete., R. Co. v. Yar- 
brough, 57 Fla. 101, 48 S 634. 

» Louisville, ete., R. Co. v. Yar- 

borough, 61 Fla. 307, 54 S 462. ; 

[a] Contributory negligence. — 
Where the owner of a raft of logs 
was negligent in allowing it to ob- 
Struct navigation at a railroad 
bridge, he cannot recover, even under 
statute, full damages from the rail- 
road company for negligently re- 
leasing the obstruction. Louisville, 
ete.,” R. Co. vy. Yarborough, 61 Fla. 
307, 54 S 462. 

23. Bridges generally see Bridges 
SRL CRUG ere Oa ile 

Injury to adjoining landowners by 
interference th flow of water see 
Bridges § 65. 

Power to authorize see supra §§ 


24 Derby v. Staten Island Rapid 
Transit R. Co., 254 Fed. 882; Mil- 
waukee vy. Kensington SS. Co., 199 
Fed. 109, 120 CCA 228; Munroe v. 
Chicago, 194 Fed. 936, 114 CCA 572; 
Clement: v. Metropolitan West Side 
El. R. Co., 128 Fed. 271, 59 CCA. 289; 
Batchelder v. Hecla Transp. Co., 178 
Ill, A. 105; Anderson v. Pennsylvania 
R., -Gops.  TOVANG Sis La TA Soy Tad eA RSs 
Peo. v. State Tax Commn., 247 N. Y. 
9, 159 NE 7038. 

25. U. S—Newark v. New Jersey 
Cent. R. Co., 297-Fed...77. [aff 267, U. 
S. 377, 45 SCt 328, 69 L. ed. 666]. 

La.—Blanchard y. Abraham, 115 
La. 989, 40 S 379. 

Me.—Tuell v. Marion, 110 Me. 460, 
86 A 980, 46 LRANS 35; Cape Eliza- 
reas v. Cumberland County, 64 Me. 
456. 

Mass.—Com. v. Charlestown,’ 1 
Pick, 180, 11 AmD 161; Arundel v.. 
McCulloch, 10 Mass. 70. 

N. H.—State v. Hutchins, 79 N. H. 
182, 105 A 519,:2 ALR 1685. 

N. J.—Allen v. Monmouth County, 
1S. Nerds) a5 68; i 

N. Y.—Peo. v. State Tax Commn., 
247 N.Y. 9, 159. NE) 1708;) ‘Peo..-v. 
Kelly, 76 N. Y. 475, 5 AbbNCas 383; 
Ft. Plain Bridge Co. v. Smith, 30 N. 
Y. 44; Peo. v. Jessup, 28 App. Div. 
524, 51 NYS 228 [rev on other 
grounds 160 N. Y, 249, 54 NE 682]; 
Peo. v. Gutchess, 48 Barb. 656. 

Tex.—Eagle Pass, etc., Bridge Co. 
v. Texas-Coahuila Bridge Co., (Civ. 
A.) 279 SW 937; Gulf,,ete., R. Co. v. 
Meadows, 56 Tex. Civ. A. 131, 120 SW 
521, 

of dedication 


[a] Presumption 
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owner?® and the owner of an island who seeks to 
construct a bridge to the mainland,?* although it 
does not prevent the construction of a private 
bridge, not interfering with navigation, by one who 


owns both the banks and bed of 


ject only to the easement of navigation.”® 
absence of an authorizing statute, power to con- 
struct a bridge over navigable waters cannot be ex- 
ercised by county commissioners or supervisors,?® 


or by town boards.*° 


[§ 66] (b) Existence and Interpretation of Au- 
thority—aa. In General. Legislation authorizing the 
construction of bridges over navigable waters is 
construed with some degree of strictness,*t and is 
not to be extended by implication to waters not 


within the apparent meaning of the 


from long user.—The user of a 
bridge over a navigable river for 
thirty-five years is sufficient to raise 
a presumption of dedication. Reg. v. 
Moss, 26 Can. S. C, 322 [dism app 5 
Can. Exch. 380]. ; 
[b] Implied approval or sanction. 
—(1) Where, at the time of the pas- 
sage of a statute, providing for the 
completion of a bridge over a navl- 
gable stream between two cities as 
a public work, a plan of the bridge, 
approved under an act of congress, 
has been acted upon and the bridge 
partially constructed, the statute is 
a legislative approval and sanction 
of the bridge as then being con- 
-structed according to the prescribed 
plan. Peo. v. Kelly, 76 N. Y. 475, 5 
AbbNCas 383. (2) In such case it Is 
no longer necessary so to construct 
a bridge as in no degree to obstruct 
the navigation of the river, although 
so required to be constructed by the 
charter of the bridge company which 
commenced the work. Peo. v. Kelly, 
supra. (3) In such case so long as 
there is no departure from the plan, 
the structure cannot be assailed as 
an obstruction to navigation, and is 
not a nuisance. Peo. v. Kelly, supra. 
Consent of port authorities see 


supra § 48. A 

26. Peo. v. Jessup, 28 App. Div. 
524, 51 NYS 228 [rev on_ other 
grounds 160 N. Y. 249, 54 NE 682]; 
Burr’s Ferry, ete. R. Co. v. Allen, 
(Tex. Civ, A.) 149 SW 358. : 

“The right to bridge a stream is 
not an inseparable incident to riparian 
ownership ... like the right, eg., 
to build a dock or a pier... . This is 
so though the bridge has been con- 
structed without objection.. In the 
absence of a grant, the State may 
revoke such license, if any, as may 
be inferred from acquiescence, and 
resume dominion to itself.’’ Peo. v. 
State Tax Commn., 247 N. Y. 9, 15, 
159 NE 703. 

[a] Where state owns bed of a 
stream constituting a public high- 
way, an adjoining proprietor may 
not, without legislative permission, 
erect a bridge over it, and the bridg- 
ing of such a stream without legisla- 


tive permission is a trespass. Cham- 
plain Stone, etc., Co. v. State, 142 
App. Div. 94, 127 NYS 131 [aff 66 


Misc. 434, 123 NYS 546, and aff 205 
'N. Y. 539 mem, 98 NE 1100 mem.] 

27. State v. Hutchins, 79 N. H. 
132, 105A 519, 2 ALR 1685. 

[a] A strait in a lake between an 
island and the mainland cannot be 
obstructed by a bridge except by 
legislative authority. State v. Hut- 
chins, 79 N. H. 132, 105 A 519, 2 ALR 
1685. i 

28. Chenango Bridge Co. v. Paige, 
83 N. Y. 178, 38 AmR 407. j 

[a] hus such owner can main- 
tain a bridge for his own use, al- 
though without authority of the leg- 
jslature or even in defiance of legis- 
Jative prohibition, provided he does 
not thereby interfere with the public 
easement; but. he cannot, without 
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the. stream sub- 
In the 


\ 


[§§ 65-67 


there are cases holding that statutory power to lay 
out highways ineludes the power to construct bridges 
necessary for crossing navigable streams,** there is 
authority to the contrary.** 
to construct a bridge is not presumed to surrender 
the public rights of navigation,®® especially where 
such a bridge can be maintained as will give free 
passage for vessels,?® and a conditional grant ex- 
pressly reserving the right of navigation does not 


Legislative authority 


sanction the maintenance of the original structure 


statute.2? While 


legislative authority, maintain such 
bridge for public use. Chenango 
Bridge Co. v. Paige, 83 N. Y. 178, 38 
AmR 407, 

{[b] Where the state has only a 
right of way in a stream constituting 
a public highway, one may construct 
a bridge over it, provided it does not 
impair the usefulness of the stream 
as a public highway. Champlain 
Stone, etc., Co. y. State, 142 App. Div. 
94, 127 NYS 1381 [aff 66 Misc. 434, 
123 NYS 546, and aff 205 N. Y. 539 
mem, 98 NE 1100 mem]. 

29. State v. Anthoine, 40 Me. 435; 
Charlestown v. Middlesex County, 3 
Metc. (Mass.) 202; Com. v. Charles- 
town, 1 Pick. (Mass.) 180, 11 AmD 
oe Arundel vy. McCulloch, 10 Mass. 


impliedly given 


Powers and duties of county au- 
thorities as to bridges generally see 
Bridges §§ 8, 10. 

‘30. State v. Price, 158 Wis. 312, 
148 NW 873; Menasha v. The Port- 
age, 26 Wis. 534, 

[a] Consent of town.—lIf the title 
to the land under the water where a 
bridge is constructed is in a town, 
the consent of the town to the con- 
struction of the bridge prevents it 
from constituting a  purpresture. 
Peo. v. Jessup, 28 App. Div. 524, 51 
NYS 228 [rev on other grounds 160 
N. Y. 249, 54 NE 682]. 

[b] In Maine.—(1) Authority to 
construct a bridge across tidewaters 
can be had only from the legislature, 
and town selectmen, to bind the in- 
habitants of the town in contracting 
for the building of the bridge, must 
follow strictly the legislative pro- 


visions. Merrill v. Harpswell, 120 
Me. 25, 112 A 834 (authority held 
properly pursued). (2) A town 


which constructs a bridge jwithout 
legislative authority or without com- 
pliance with authority conferred is 
liable if the bridge obstructs navi- 
gation. Tuell v. Marion, 110 Me. 
460, 86 A 980, 46 LRANS 35. 

[a]. In Michigan.—(1) Under, a 
constitutional provision arid statute, 
authority to build a bridge over a 
navigable stream must be obtained 
from the board of county super- 
visors, and without such authority a 
town has no right to build the bridge. 
Stofflet v. Estes, 104 Mich. 208, 62 
NW 347. (2) The constitutional pro- 
vision refers only to such streams as 
are wholly within the state. Ryan 
v. Brown, 18 Mich. 196, 100 AmD 154. 
(3) It does not apply to streams 
which in their natural condition are 
not adapted to any valuable boat or 
vessel navigation. Shepard y. Gates, 
50 Mich. 495, 15 NW 878. (4) A 
bayou at a point where there is less 
than two feet of water is not a 
stream navigable for boats and. ves- 
sels of fifteen tons burden, within 
the meaning of the statute. Naegely 
v. Saginaw, 101 Mich. 532, 60 NW 46. 

31. Snyder v. Foster, 77 Iowa 638, 
42 NW 506, 

Snyder v. Foster, supra. 
fa] Thus a statute authorizing 


indefinitely but retains the public right as the needs 
of navigation may expand in the future.*” 

[§ 67] bb. Railroad Companies. 
pany has no authority to construct a bridge over 
navigable waters unless the right is expressly or 


A railroad com- 


by its charter or other statutes.*® 


county commissioners to provide for 
the erection of necessary bridges 
within their respective counties does 
not give them power to construct a 
bridge across a navigable lake, the 
bed of which belongs to the state. 
Snyder v. Foster, 77 Iowa 638, 42 
NW 506. 

33. Bryan y. Branford, 50 Conn. 
246; Brown v. Preston, 38 Conn. 219. 

34. See cases infra this note. 

{a] In Massachusetts (1) county 
commissioners, exercising the same 
jurisdiction which was formerly 
vested in the court of sessions, have 
no authority, within the ordinary 
powers conferred on them by the 
general laws, to lay out a highway 
over navigable waters. Com.  v. 
Charlestown, 1 Pick. 180, 11 AmD 
161; Charlestown v. Middlesex County 
Comrs., 3 Metec. 202. (2) Whether 
the water be salt or fresh, county 
commissioners cannot authorize the 
construction of a bridge which will 


obstruct navigation. Com, Vv. 
Coombs, 2 Mass. 489. 
35. State v. Hutchins, 79 N. H. 


132, 105 A 519, 2 ALR 1685. 


36. State v. Hutchins, supra. 
37. State v. Hutchins, supra. 
{a]_ For example (1) the statute 


of 1808, granting in perpetuity the 
right to maintain a bridge between 
an island and the mainland of a lake, 
but making it unlawful for the pro- 
prietor to continue a bridge which 
will “prevent the passage of boats, 
or rafts,” gives no right to impede 
navigation under changed conditions. 


State v. Hutchins, 79 N. H. 132, 105 
A 519, 2 ALR 1685. (2) The ex- 
pression “boats or rafts” in such 


statute is not limited to rowboats 
and the like, but includes all water 
craft. State v. Hutchins, supra. 

__. 38 U. S.—Northern Pac. R. Co. v. 
U. S., 104 Fed, 691, 44 CCA 135, 59 
LRA 80; Works y. Junction R. Co., 
30 F. Cas. No. 18,046, 5 McLean 425. 

Ark.—Little Rock, ete.; R. Co. v. 
Brooks, 39 Ark. 403, 43 AmR 277. 
Matta ee Bridge Co. v. 

artford, etc., R. Co., 17 Conn. 

42 AmD 716. SREP AY 

. Y.—Peo. v. State Tax Commn. 
247 N. Y. 9, 159 NE 708: Peo. v. 
Delaware, etc., Co., 218 N.° Y. 194, 
107 NE 506. 

Tex.—Burr’s Ferry, etc., R. Co. vy. 
Allen, (Civ. A.) 149 SW 358. ? 

Newfoundl,—Nardini v. Reid, 8 
Newfoundl. 134. 

[a] Mere fact that stream inter. 
venes between terminal points of the 
chartered right of way of a railroad 
does not authorize-the company to 
bridge the stream in such a way as 
to obstruct navigation. Little Rock, 
etc.. R. Co. v. Brooks, 39 Ark. 403, 43 
AmR 277. 

{b] The ownership of land on 
both sides of a river does not give a 
railroad company the right -to build 
a bridge across for the passage of its 
trains. Enfield Toll Bridge Co. v. 
Hartford, etc., R. Co., 17 Conn. 40, 42 
AmD 716. i 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 67-68] 3 


While the mere incorporation of a railroad does not 
in itself confer on it the right to cross navigable 
waters of the state without the consent of the leg- 
islature,®® a general power to construct a road and 
bridges between certain termini authorizes the con- 
struction of bridges, which do not destroy naviga- 
tion, over navigable streams intersecting the natural 
and convenient route between those termini,*® and 
authority to construct a bridge confers not only 
the powers expressly defined, but also those which 
are fairly incidental thereto.* A general statute 
concerning railroads, authorizing the construction 
of bridges over streams subject to certain excep- 
tions, is a sufficient. license to place piers in the 
bed of a river, not within the exceptions when rea- 
sonably necessary to support the bridge, and not un- 
necessarily impairing the usefulness of the river.*? 
Where such a statute contains a’ proviso that it 
shall not be construed to authorize the erection of 
any bridge or other obstruction across, in, or over 
any stream or lake navigated by steam or sailboats, 
the use of a stream a few times in many years by 
a boat for a picnic or excursion cannot be deemed 
such a navigation.*? Nor does such a statute pro- 
hibit a railroad company from crossing a stream or 
watercourse which at one time has been navigable 
but which has been abandoned because of changed 
conditions and its navigation made impossible with 
the consent and acquiescence of the state.** 

[§ 68] (c) Petition and Approval of Plans. The 
consent or approval of a particular statutory au- 
thority as to the erection of a bridge is not a pre- 

[ec] Implied authority.—(1) Au- [a] 


NAVIGABLE WATERS 


Implied power.—An act 


[45 O.J3.] 455, 


requisite unless made so by statute,*® and where the 
approval of plans by a particular board is unneces- 
sary, an application to that board and the denial 
thereof does not estop applicant to claim that ap- 
proval was not required.*® Where a statute provides 
that a petition for permission to erect a bridge shall 
be presented to a board or other authority having 
power to consent to such erection,*” such petition 
is regarded as jurisdictional4® and must be in ac- 
cordance with the requirements of the statute.*® 
Where the law has provided for no appeal there- 
from, the decision of a designated officer with ref- 
erence to the approval of the plan of a proposed 
bridge is final.5° 

Approval by federal authorities. Approval by the 
federal government of the construction and main- 
tenance of a bridge over navigable waters of the 
United States® is conclusive that it is a lawful 
structure, although it interferes with navigation ;5? 
notice of such approval by the secretary of war may 
be given through one of his subordinates.5? While 
it has been held that the approval by the federal 
authorities of the plan and location of a bridge 
may be presumed after a lapse of many years,>+ no 
presumption of approval can arise, in the face of 
facts showing the contrary;®> nor will the failure 
of the chief of engineers to act for its removal 
render it legal.°° The approval of the war de- 
partment is not required for alterations in details 
which do not affect the location of the structure 
with reference to the stream or its obstructive na- 
ture;°’ although, on the other hand, it has been 
in- | appear, except by unsupported alle- 


thority may be implied from a stat- 
ute authorizing the company to exer- 
cise all powers necessary to carry 
jnto effect the purposes of the statute 
permitting the construction of the 
railroad and providing that the road 
is to be constructed ‘‘with all neces- 
sary. draws ...s bridges, ete... ... 
equal in all respects to railways of 
the first class,’ especially where it is 
necessary to cross a river with such 
road in order to reach the terminus. 
Hughes v. Northern Pac. R. Co., 18 
Fed. 106, 9 Sawy. 313. (2) Where a 
company is authorized to construct 
a railroad between two points “over” 
a navigable water, a right to con- 
struct a bridge over that water is 
implied as a necessary means of 
carrying into effect the power 
granted. Works v. Junction R. Co., 
30 F. Cas. No. 18,046, 5 McLean 425. 
{d] Change of statutes. — The 
right of a railroad company to main- 
tain a bridge across a navigable 
stream built in conformity to a stat- 
ute containing no reservation of the 
right to alter or amend it was not 
affected by any subsequent acts re- 
lating to the same subject matter, all 
of which by their terms are prospec- 
tive in their operation. U. S. v. 
Parkersburg Branch R. Co., 134 Fed. 
969 [aff 143 Fed, 224, 74 CCA abet 
[e] Subject to easement of navi- 
gation.—A grant to a railroad com- 
pany to construct bridges over navi- 
gable waters so as not to impair 
their usefulness is subject to the 
public easement of navigation. Peo. 
v. State Bd. Tax Comrs., 215 N. Y. 
507, 109 NE 569, LRA1916B 1222, 
39. Dundalk, etc., R. Co. v. Smith, 
97 Md. 177, 54 A 628. . 
40. Hamilton v. Vicksburg, etc., 
R. Co., 34 La. Ann, 970, 44 AmR 451 
[aff 119 U. S. 280, 7 Sct 206, 30 L. 
ed, 393]; Fall River Iron Works So; 
vy. Old Colony, etc., R. Co., 5 Allen 
(Mass.) 221; Atty.-Gen. v. Stevens, 1 
N. J. Bq. 369, 22 AmD 526; Miller 
vy. Prairie du Chien, etc., R. Co. 34 
is. 533. 
er: Newark v. New Jersey- Cent. 
R. Co., 267 U. S. 877, 45 SCt 328, 69 


L. ed. 666. 


corporating a railroad company and 
authorizing the construction of a 
suitable bridge over any navigable 
water crossed confers the implied 
power to provide as needed a better 
and stronger bridge having additional 
tracks, the authority not being 
limited to the erection of the first 
bridge. Newark v. New Jersey Cent. 
R. Co., 267 U. S. 377, 45 SCt 328, 69 
L, ed. 666. 

42. Lehigh Valley R. Co. v. Canal 
Bd., 69 Misc, 251, 125 NYS 227 [aff 
146 App. Div. 151, 130 NYS 978 (mod 
on other grounds 204 N. Y. 471, 97 
NE 964, AnnCas1918C 1228)]. 

43. Peo. v. New York, etc., R. Co., 
133 App. Div. 476, 117 NYS 1048. 

44, Lehigh Valley R. Co. v. Canal 
Bd., 146 App. Div. 151, 130 NYS 978. 

45. See cases infra this note. 


[a] New Jersey board of com- 


merce and navigation.—New Jersey. 


statute (li: [1914] p* 205° "§ 48°. 
[1915] p 432 §§ 5, 13), providing for 
submission to the board of com- 
merce and navigation of “all plans 
for the development of any water 
front’ was held inapplicable to the 
construction of a railroad bridge 
across Newark Bay, in the absence 
of allegations of fact showing the 
construction of the bridge to consti- 
tute a plan for the development of 
water front. Newark v,. New Jersey 
Cent, Ri "Co 267.0 Si 377, +386, 45 
SCt 328, 69 L. ed. 666. 

[b] Port of New York authority. 
—The construction of a _ railroad 
bridge across Newark Bay as au- 
thorized by the state statutes and 
approved by the chief of engineers 
and secretary of war .under the 
Bridge Act (Comp. St. §§ 9961-9968) 
did not require the approval or au- 
thorization of the Port of New York 
Authority, a corporation established 
by compact between New Jersey and 
New York under statutes of the re- 
spective states, with the consent of 
congress, notwithstanding the 
adoption by such corporation of a 
comprehensive plan for the develop- 
ment of the port of New York, ap- 
proved by both states and consented 
to by congress, where it did not 


gations, that the bridge was in con- 
flict with the comprehensive plan 
adopted by the Port Authority. 
Newark vy. New Jersey Cent. R. Co., 
267 Uy 8.377, 45° SCt: 328:694ln, ted: 


666. 
[c] Implied repeal.—A | special 
local statute authorizing the con- 


struction of a bridge at a location to 
be selected by county commissioners, 
although requiring the approval of 
the plan by a state board of public 
works, is not superseded by a gen- 
eral statute subsequently enacted re- 
quiring the consent in writing of 
the state board of public works to 
the model and location of a bridge as 
Pita ES re its construction. 
ingum County v. Bd. of 
gee uae oe St. 628. Nie ee 
. ewark v. New Jersey Cent. 
R. Co j267U, 'S.08 77,445 186 
L. ed. 666. rai as 
rth ore epebiaseey provisions. 
axwe v. Bay Cit ri 
Co., 41 Mich. 453, 2 NW 639. Seen 

49. Maxwell v. Bay City Bridge 
Co., supra. 

[a] Nature and location of bridge 
ee Per praia ee Maxwell 
v. Bay Ci ridge Co., 41 Mich. 

; NW 088. g ch, 453, 
a orks v. Junction R. Co., 30 
F. Cas. No. 18,046, 5 McLean 425. 

51. See supra § 24. 

52. Miller v. New York, 109 U. 8S. 
385, 3 SCt 228, 27 L. ed. 971; Wil- 
mington R. Bridge Co, v,_ Franco- 
Ottoman Shipping Co., 259 Fed. 166, 
170 CCA. 284; : 

53. Miller v. New York, 109 U. S. 
385, 3 SCt 228, 27 L. ed. 971 [aff 10 
Fed. 513, 18 Blatchf. 212]; Peo, v. 
Kelly, 76 N. Y. 475. 

54. Shreveport Cottonwood Co. v. 
Missouri Valley Bridge, ete. Co., 
(Ark.) 117 SW 750. 

55. Hagle Pass, etc., Bridge Co. v. 
Texas-Coahuila Bridge Co., (Tex. Civ, 
A.) 279 SW 9387, 

56. Eagle Pass, etc., Bridge Co. v.’ 
Texas-Coahuila Bridge Co., supra, 

57. Midland Bridge Co. v. Hous- 
ton, etc., R. Co., 268 Fed. 931; Free- 
port Texas Co. v. Houston, ete. R, 
Co., 257 Fed. 218. 
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held that the laying of a pavement or making altera- 
tions upon a railroad bridge constructed on author- 
ity from the war department is unlawful unless 
approval from the chief of engineers or the secre- 
tary of war has been obtained.®® A county cannot 
urge in defense to its contract to share in the cost 
of construction of a bridge that the consent of con- 
gress was not secured or that its plans were not 
submitted to, or approved by, the chief of engi- 
neers or the secretary of war.°® A statute requir- 
ing the approval of the federal authorities of the 
location and plans of a bridge before the construc- 
tion is commenced® does not require that such per- 
mission and approval shall be obtained before pro- 
cedure of steps providing for the construction of, 
and payment for, the bridge shall have been taken.°* 
However, where it is provided that the approval 
of the war department shall be obtained before a 
tax shall be levied or bonds issued for the payment 
for the bridge, it is not sufficient that permission 
of the war department shall have béen granted con- 
ditioned upon the removal of an old bridge within 
six months after the completion of the new.°? 

[§ 69] (d) Renewal, Repairs, and Reconstruction. 
Legislative authority to construct and maintain a 
bridge ineludes the right to repair or to renew the 
structure when necessary to its safe use,°? and 
also the right to build temporary structures in the 
stream so as to prevent interruption of the use 
of the bridge while the work is being done.°* While 
it has been held that the right to repair or rebuild 
a bridge already in existence by lawful authority 
was not affected by the act of congress prohibiting 


58. Nassau Electric R. Co. v.| LRA 578. 
Riegelmann, 123 Misc. 3, 205 NYS 81 [a] 


NAVIGABLE WATERS 


Replacing a wooden super- 
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the creation of any obstruction to the navigable 
capacity of waters, or the building of any bridges, 
without the consent of congress,® it has also been 
held that, without regard to whether an original 
bridge was constructed before or after the enact- 
ment of the federal statute, the erection of a new 
bridge of different construction and different mate- 
rial is subject to its provisions.®° In reconstructing 
a bridge pursuant to permission obtained from the 
secretary ‘of war the work must be done in accord- 
ance with conditions imposed.®** 

Compulsory reconstruction.** A bridge becomes 
an unlawful obstruction to navigation after failure 
to comply with an order requiring its alteration 
or reconstruction.®® But where congress declares 
a bridge a lawful structure, and provides that such 
modification can be made in its position and eleva- 
tion as the secretary of war may order in the inter- 
ests of navigation, it will be regarded as a lawful 
structure until the secretary of war orders modifi- 
cations which are not complied with.*? The owner 
has no cause for complaint where reconstruction is 
ordered by congress since he is chargeable with no- 
tice that this power may be exercised at any time ;"* 
and where the state requires the reconstruction of 
a bridge which had become an impediment to navi- 
gation, the cost cannot be imposed partly on the 
state.7? : 

[§ 70] (2) Manner of Construction’’—(a) In 
General. The bridge, in its construction, must at 
least substantially conform to the limitations and 
conditions imposed by the statute or permit author- 
izing it,’* and must comply both at present and in 


ALR 1685. 
73. Bridge as nuisance because of 


[aff 212 App. Div. 883 mem, 208 NYS 
906 mem]. 

Gs v. Board of Suprs., 122 
See statutory provisions. 
State v. Stevenson, 164 Wis. 
569, 161 NW 1. 

62. State v. Price, 158 Wis. 312, 
148 NW 873. 

63. U. S. v. Parkersburg Branch 
R. Co., 143 Fed. 284, 74 CCA 354 [aff 
1IB4 Sodio 69qs WeA28,) vis iOineinnatih, 
etc., R. Co., 134 Fed. 353, 67 CCA 335; 
Central Trust Co. v. Wabash, etc., R. 
Co., 32 Fed, 566; Kansas City, etc. 
R. Co. v. Wiygul, 82 Miss. 223, 33 $ 
965, 61 LRA 578. 

64. Hamilton v. Vicksburg, etc., 
R. Co., 119 -U.'S. 280, 7 SCt 206, 30 L. 
ed. 3938; Rogers Sand Co. v. Pitts- 
pare 6te; Ri 'Cor,*139 Ped: 7,-71.CCA 
19. : 

[a] Unavoidable obstruction of 
navigation.— Where a stream crossed 
by a railroad bridge was ordinarily 
not navigable during certain months 
of the year and the company under- 
took to reconstruct the bridge dur- 
ing those months, but owing to un- 
usual rains the stream became navi- 
gable earlier than usual and the 
work, although prosecuted with due 
diligence, obstructed navigation, it 
was held that the company was not 
liable. Hamilton v. Vicksburg, etc., 
Ri Col, 119 Wy S280, 7) SCt: 206,°80 Li 
ed. 393. 

[b] Where the approaches to a 
drawbridge have been carried away, 
leaving the draw unharmed and un- 
obstructed, the bridge owner may 
drive piles and lay a temporary way 
or planking for approaches to afford 
temporary accommodation to the 
public and for the rebuilding of the 
approaches. Rolston v. Red River 
Bridge Co., 1 Man. 235. 

65. Rogers Sand Co. v. Pitts- 
burgh), ‘etc.;. Re. Coy) 13894 Bed: -7,) 71 
CCA 419; Kansas City, etc., R. Co. v. 
Wiygul, 82 Miss. 223, 33 S 965, 61 


structure with iron after the bridge, 
as originally constructed, had _ be- 
come unsafe from decay and _ long 
use does not constitute the erection 
of a new bridge so as to bring it 
within the provisions of the federal 
statute regulating the method of 
building bridges. U.S. v. Cincinnati, 
ete., R..Co.,9134 Fed. 353; 67 CCA 335. 

66. Gulf, etc., R. Co. v. Meadows, 
56 Tex. Civ. A..131, 120 SW 521. 

[a] The construction of a new 
iron bridge in place of a wooden one 
which is torn down is a “construc- 
tion” of a bridge within the federal 
statute and requires the approval of 
the secretary of war and the chief of 


engineers. Gules) ete, pire COSy Vv. 
Meadows, 56 Tex. Civ. A, 1381, 120 
SW 521. 

67. Jutte v; Cincinnati, étc., 


Bridge Co., 21 Oh. Cir. Ct. 422, 12 Oh. 
Cir.,Dec, 136; 

[a] Thus a bridge company was 
liable for damages caused by col- 
lision where, contrary to orders, it 
obstructed more than one span of 
the bridge at the same time and 
failed to remove the obstruction of 
the second span while the first span 
was being constructed. Jutte v. Cin- 
cinnati, ete., Bridge Co., 21 Oh. Cir. 
Ct, 422, 12 Oh. Cir. Dec. 136. 

68. Power of: 

Congress to compel see supra § 24. 
State to compel see supra § 30. 
69. See infra § 71. 


70. Frost v. Washington County 
R. Co., 96 Me. 76, 51 A 806, 59 LRA 
68, ; 

71. U.S. v. Union Bridge Co., 143 
Red..377, [ath 204.07. SS: 3864, .27° Sct 


367, 51 L. ed. 523). 

72. State v. Hutchins, 79 N, H. 
132,105 A 519, 2 ALR 1685. 

[a] Acquiescence by the state for 
one hundred years in the mainte- 
nance of a bridge does not justify an 
order requiring the state to pay half 
the cost of alterations, State v. 
Hutchins, 79 N..H. 1382) 105° A’ 519592 


oe of construction see infra § 

74 U. S.—Gildersleeve v. New 
York, ete., R. -Co:, 82° Fed? 763; St, 
Louis, ete., Packet Co. v. Keokuk, 
etc.) Bridge‘ Co.) 31 Fed.-76535U,_Sicwv. 
Milwaukee, ete, R. Co., 26 F. “Cas. 
No. 15,779, 5 Biss. 420. 

Kan.—Farney vy. Leavenworth Ter- 
minal R., etc., Co., 112 Kan. 643, 213 
JP" N62: 

Me.—Tuell vy. Marion, 110 Me. 460, 
86 A 980, 46 LRANS 35. 

Mo.—Silver v. Missouri Pac. R. 
Co., 101 Mo. 79, 13 SW 410. 

N. Y.—Kerr v. West Shore R. Co., 
2 NYS 686 [aff 6 NYS 958 (aff 127 
Ne-Y¥. 2695. 27 NE 833 )7}: 

Oh.—Jutte  v. Cincinnati, etc., 
Bridge Co., 21 Oh’. Cir. Ct. 422).12 Oh. 
Cir. Dec. 136. 

Pa.—Flanagan v. Philadelphia, 42 
Pa. 219% { 

Ont.—Snure y. Great Western R. 
Cos U3 Uc OVOP Bet: 

[a] Rule applied. — Where the 
statute forming its act of incorpora- 
tion of a bridge company requires it 
to leave a space of a fixed width for 
the passage of' vessels, it does not 
require it to provide any greater 
space, and the public has no right to 
use any other space than that which 
is provided for in the statute, Rol- 
ones v. Red River Bridge Co., 1 Man. 

{b] Piers parallel with current.— 
(1) Piers must be built parallel to 


the current when so required. St. 
Louis, etc., Packet Co. vy. Keokuk, 
etc.; Bridge’. Go.,.°8h Med:)= 755. (2) 


Such a requiremenr is sufficiently 
complied with if the piers be sub- 
stantially parallel with the usual 
course of the stream, because other- 
wise, owing to changes in the cur- 
rent at different seasons, it would be 
impossible to keep them parallel 
with it at all times. Silver v. Mis- 
ret tebe Pac. R. Co., 101 Mo. 79, 13 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and rote number, | 
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the future, in view of the changing needs of com- 
merce, with a requirement that navigation shall not 
be obstructed ;"> such conditions merely limit the 
franchise and do not create a definite rule of lia- 
bility to injured navigators,’* and they must be 
reasonably interpreted so as not to defeat the 
grant.‘7 Where the power to construct a bridge is 
limited by no express restriction, it confers a dis- 
cretion, within limits, as to the location of the 
bridge,’*. and includes the right to maintain piers 
in the bed of the stream,’® to drive piles in the 
bed of the river at a pier site,®° and to fix the num- 
I In any event a 
bridge must be so constructed as to cause no un- 


ber and location of the piers.* 


necessary injury to the rights of 


obstruct the natural flow of the water.’* 
passageway between piers must be provided by 
covering any dangerous or projecting parts of piers 
by fenders or piling,’ but compliance with the 
plans and specifications approved by the secretary 


{c] Wing dams or booms to keep 
the navigable channel within the 
draw span must be constructed in 
accordance with the requirement of 
a statute and the necessities of the 
Situation, Farney v. Leavenworth 
Terminal R., ete., Co., 112 Kan. 643, 
213. 5P-162¢ 

75. U.S. v. Louisville Bridge Co., 
233 Fed. 270 [aff 242 U. S, 409, 37 
SCt 158, 61 L, ed. 395]; Peo. v. Metro- 
politan West Side El. R. Co., 285 Ill. 
246, 120 NE 748; Dugan v. Bridge 
Co., 27 Pa, 303, 67 AmD 464. 

[a] Thus a charter provision that 
the bridge should not obstruct navi- 
gation further than authorized by 
federal laws and decisions means 
that it must always meet those re- 
quirements. U....S.,. V.n»Louisville 
Bridge Co., 233 Fed. 270 [aff 242 U. 
S. 409, 37 SCt 158, 61 Li. ed. 395]. 


76. Monongahela Bridge Co. v. 
Kirk, 46 Pa. 112, 84 AmD 527. 
77. Monongahela Bridge Co. v. 


Kirk, supra. 

[a] Where a literal construction 
of a provision in the charter as to 
interference with navigation prevents 
the construction of any bridge and 
thus defeats the grant, the proviso 
should be reasonably construed in 
furtherance of the statute. Monon- 
gahela Bridge Co. v. Kirk, 46 Pa. 112, 
84 AmD 527. 

78. Stephens, etc., Transp. Co. v. 
New Jersey Cent. R. Co., 34 N. J.-L: 


280; Muskingum County v. Bd. of 
Public Works, 39 Oh. St. 628. 
79. Clarke v. Birmingham, etce., 


Bridge Co., 41 Pa. 147. 


80. The Modoc, 26 Fed. 718. 
81. Jutte v. Keystone Bridge Co., 
146 Pa. 400, 23 A 2385; Clarke. v. 


Birmingham, etc., Bridge Co., 41 Pa. 
147. 

82. Southern Transp. Co. v. Phila- 
delphia, etc., R. Co., 196 Fed. 548 
[aff 2055 Fed. 732, 124 CCA 26]; 
Hughes v. Northern Pac. R. Co., 18 
Fed. 106, 9 Sawy. 313; Idaho North- 
ern R. Co. v. Post Falls Lumber Co., 


20 Ida. 695, 119 P 1098, 38 LRANS' 


114; Tuckahoe Canal Co. v. Tuckahoe, 
ete., R. Co., 11 Leigh (38 Va.) 42, 36 
AmD 374. 

[a] Mlustration.—The owner of a 
bridge authorized by congress has no 
right unnecessarily to make it or its 
approaches dangerous to _ vessels 
passing through the draw. Southern 
Transp. Co. vy. Philadelphia, etc., R. 
Co., 196 Fed. 548 [aff 205 Fed. 732, 
124 CCA 26]. 

{b] Question for courts.—The 
question whether a bridge authorized 
by congress without specifications is 
being constructed without unneces- 
sary injury to*the public right of 
navigation is one for the courts. 
Hughes v. Northern Pac. R. Co., 18 
Fed. 106, 9 Sawy. 313. : 

83. St. Louis, etc., R. Co. v. Win- 
kelmann, 47 Ill. A. 276; Omaha, etc., 


NAVIGABLE WATERS 


[§ 71] 


navigation,®? or 
A safe 


some 


Re Co. v. Brown, 29 Nebr. 492, 46 NW 


[a] Provisions as to channel for 
navigation construed.—Under an act 
redauiring that the piers of one bridge 
should be so constructed as to afford 
a passage of water equal at least in 
area to that existing under another 
bridge, spanning the same river at a 
point where it was wider and shal- 
lower, it was held that the intent of 
the act was to provide for a passage 
of water under the new bridge equal 
at least in area to that existing 
under the other, and that the area 
was to be measured by depth and 
breadth and not by the linear sur- 
face of the water alone at the re- 
spective sites. Flanagan v. Phila- 
delphia, 42 Pa. 219. 

84. Bernard v. Philadelphia, 212 
Fed. 968; Thompson-Lockhart Co. v. 
Philadelphia, 212 Fed. 965; Milwau- 
kee v. Kensington SS. Co., 199 Fed. 
109, 120 CCA 228; Southern Transp. 
Co. v. Philadelphia, etc.,. R..Co.,.196 
Fed. 548 [aff 205 Fed. 732, 124 CCA 
26]; Great Lakes. Towing Co. v. 
Kelley Island Lime, ete., Co., 176 Fed. 
492, 100 CCA 108. 

85. Texas, etc, R. Co. v. Angola 


Transfer Co., 18 F. (2d) 18. 

86. Thompson v. Peo., 23 Wend. 
(N. Y.) 537. 

87. Peo. v, Hudson River Connec- 


ting R. Co., 228 N. Y. 203, 126 NE 801 
{certiorari den 254 U. S. 631 mem, 41 
SCt 7 mem, 65 L. ed. 447 mem]. 
88. Peo. v. Hudson River 
necting R. Co., supra. 
89. Nuisance generally see Nui- 
sances [29 Cyc 1143]. 
. U, S.—Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 13 How. 518, 14 


Con- 


L. ed. 249; Whitehead y. Jessup, 53 
Fed. 707. 
Ga.—Charleston, ete, R. Co., v. 


Johnson, 738 Ga. 306; South Carolina 
R. Co. v. Moore, 28 Ga, 398, 73 AmD 
778. 

Ill. Swain v. Chicago, etc., R. Co., 
252 Ill. 622, 97 NE 247, 38 LRANS 
763 [aff 160 Ill. A. 533). 

Me.—Marion vy. Tuell, 111 Me. 566, 
90 A 484, 51 LRANS 1172. 

N. H.—State y. Hutchins, 79 N. H. 
132, 105 A 519, 2 ALR 1685. 

N. .Y.—Peo.,. v. ‘Jessup,, 160 .N: -Y. 
249, 54 NE 682, 

N. C.—State v. Dibble, 49 N. C. 107. 

Tex.—Selman v. Wolfe, 27 Tex. 68. 

Can:—Reg. v. Moss, 26 Can. °S. .C, 
322. 

{a] Notwithstanding any public 
benefits to be derived from a bridge, 
it is a nuisance if it obstructs navi- 


gation. Reg. v. Moss, 26 Can..S. C. 
322. 
[b] Bridge without utility, or 


built with improper motives.—(1) A 


public bridge is a nuisance if built. 


in a public way without public 
utility, or if built colorably in an 
imperfect or inconvenient manner 
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of war is all that is required.%5 

Forfeiture of franchise. A franchise will not be 
forfeited because of failure to comply with struc- 
tural specifications where no public or private in- 
jary has resulted.%¢ 
in the time fixed by the authorizing statute does not 
ipso facto work a forfeiture unless so provided in 
the grant,®* and a special act extending the time 
waives the right to declare a forfeiture.® 
(b) Bridge as Nuisance.®® 
speaking, a bridge which materially obstructs navi- 
gation is a public nuisance;®® more particularly, 
where it is constructed without legislative author- 
ity,** or under authority from a state in contra- 
vention of federal authority.®?, On the other hand, 
a bridge over a stream is not a public nuisance 
where it does not impede navigation,®* and it is not 
necessarily a nuisance, although it may occasion 
inconvenience 
stream,®* as where it is constructed with a proper 


Failure to complete a bridge 


Generally 


to persons navigating. the 


with a view to throw the burden of 
rebuilding or repairing it on the 
county. Rex v. West Riding of 
Yorkshire, 2 East 342, 102 Reprint 
399. (2) A bridge, the object or 
effect of which is to destroy com- 
merce, or to obstruct any legal exer- 
cise of national authority, although 
professedly built to accommodate 
travel, is a nuisance. Dover vy. Ports-. 
mouth Bridge, 17 N. H. 200. 

[c] Artificial navigation. — A 
bridge is not an illegal obstruction 
where it does not interfere with navi- 
gation except as enlarged by an arti- 
ficial channel which a riparian owner 
desires to build. Hedges v. West 
Shore R. Co., 150 N. Y, 150, 44 NB 
691, 55 AmSR 660. 

91. Carver v. San Pedro, etc., R. 
151 Fed. 334; Com. v. Charles- 


town Pick. (Mass.) 180, 11 AmD 
161. 
[a] Although not a material ob- 


struction, a bridge is an illegal ob- 


f struction where not authorized by 


law, Snyder v. Foster, 77 Iowa 638, 
42 NW 506. 

92. Pennsylvania  v. Wheeling, 
etc., Bridge Co:, 13 How. (U. S.) 518, 
14 L. ed. 249. ‘ 

[a] Compact between states pre- 
serving free navigation.—A compact 
between the states of Virginia and 
Kentucky “that the use and naviga- 
tion of the River Ohio, so far as the 
territory of Virginia or Kentucky is 
concerned, shall be free and common 
to the citizens of the United States,” 
having been sanctioned by congress, 
is obligatory, and a bridge structure 
over the river which obstructs navi- 
gation is a nuisance, even though au- 
thorized by an act of the state of 
Virginia. Pennsylvania, v. Wheeling, 
etc., Bridge Co., 13 How. (U. S.) 518, 

Plain 


14 L. ed, 249. 

93. Fort Bridge-.,; Co.) save 
Smith, 30 N. Y. 44. 

94. U. S.—Mississippi, ete., R. Co. 
v. Ward, 2 Black 485, 17 L. ed. 311; 
Works v. Junction R. Co., 30 F. Cas. 
No. 18,046, 5 McLean 425. 

Ill.—Illinois, River Packet Co. v. 
Peoria Bridge Assoc., 38 Ill. 467. 

Ind.—Williams v. Beardsley, 2 Ind. 
591; 

N, J.—Atty.-Gen. v. Paterson River 
Rin. Coy ION day Haw, 626; 

N. Y.—Peo. v, Kelly, 76; N. -Y. 475. 


Pa.—Clarké y. Birmingham, ete., 
Bridge Co., 41 Pa. 147. 
See. Myrer v. Clish, .40.N. So 1 


(holding that, where’ a new bridge, 
although detrimental to navigation 
in some respects is beneficial to navi- 
gation in others, it may be considered 
whether, upon the whole, it is to be 
regarded as a detriment; but relief 
to those who lose the benefits of navi- 
gation will not be refused merely 
because others enjoy a relief from 
taxation by having a low bridge in- 
stead of a high one). 
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draw.®> 


fore it can be so decreed.” o— 


Effect of authority to construct. A bridge con- 
structed under federal authority in the manner au- 
thorized thereby is not’a nuisance,®® nor is a bridge 
a nuisance which is erected under state authority 
exercised without infringing the authority of the 
A bridge: erected under leg- 
islative authority is a nuisanee*Wwhere it does not 
conform to the requirements of the statute,t or ob- 
structs navigation more than is reasonably neces- 
sary; and, although authority is conferred, in gen- 
eral terms, to build bridges, without specifying their 
character, one which obstructs navigation is unlaw- 


general government.*® 


95. Jolly v. Terre Haute Draw- 


bridge Co., 13 F. Cas. No. 7,441, 6 
McLean 237; Silliman y. Troy, etc., 
Bridge Co., 22 F. Cas. No. 12,853, ay 


Blatehf. 274; Southern R. Co. 
Reeder, 152 Ala. 227, 44 S 669, 126 
AmSR 23; Easton v. "New York, etc., 
Fe OO., 24. N. J. Eq. 49; Pedrick v. 
Raleigh, etc., R. Co., 148 N. C. 485, 55 
SE 877, 10 LRANS 554. 

“Tf the obstruction be slight, as a 
draw in a bridge, which would be 
safe and convenient for the passage 
of vessels, it would not be regarded 
as a nuisance, where proper atten- 
tion is given to raise the draw on the 
approach of vessels.” Pennsylvania 
v. Wheeling, eae Bridge Co., 13 How. 
(UE S;) 518, 677, 14 Led: 249. 

[a] Pallas to operate the draw 
renders the bridge a nuisance. Gates 
v. Northern Pac. R. Co., 64 Wis. 64, 
24 NW 494 [app dism 131 Uz 'S. 442; 
9 SCt 801, 33 L. ed. 218]. 

96. Ft. Plain Bridge Co. v. Smith, 
30 N. Y. 44. ° 

97. Mississippi, etc.; R. Co. 
Ward, 2 Black (U. S.) 485, Auris, je 


311. 

98. U. S.—Miller v. New York, 109 
U. S. 385, 3 SCt 228, 27 L. ed. 971 [aff 
10 Fed. 518, 18 Blatchf. 212]; Wil- 
mington R. Bridge Co. v. Franco-Ot- 
toman Shipping Co., 259 Fed. 166, 170 
CCA 234; Texarkana, etes rE Conve 
Parsons, "14 Fed. 408, 20 CCA 481, 

N. J.—-Easton v. New York, etc., R. 


4 
N. Kelly, 76 N. Y. 475, 
5 AbbNCas 383. 
N. 


C.—wWhitehurst v. Norfolk 
SouRiesD Ry Co., 1560 N. Cs°485°7'2) Si 


13 vie. —Milwaukee-Western Fuel Co. 
Vv. Y gale mao 152 Wis. 247, 139 NW 


54 

tal Delaying movement of tide.— 
Where the federal authorities have 
authorized the construction of a 
bridge over tidewater, the fact that 
it will delay the movement of high 
tide for some minutes is not of itself 
sufficient ground for enjoining its 
construction. Carvalho v. Brooklyn, 
etc., Turnpike Co., 76 NYS 859. 

{b] WNoncompliance with a_ city 
charter does not render a bridge a 
nuisance where it is erected in ac- 
cordance with federal authority. 
Milwaukee-Western Fuel Co. v. Mil- 
waukee, 152 Wis. 247, 139 NW 540. 

99. Com. v. Taunton, 7 Allen 
de 309; Peo. v. Jessup, 160 N. 


: q. 
Y.—Peo. v. 


Y. 249, 54 ‘NE 682; Whitehurst v. 
Norfolk Southern R. Conrerbor IN suc, 
48, 72 SE 78. 


1. U. S.—Texarkana, etc., R. Co. v. 
Parsons, 74 Fed. 408, 20.CCA 481. 

Tll.—Illinois River Packet Co. v. 
Peoria Bridge Assoc., 38 Ill. 467; 
Healy v. Joliet, etc., R. Co., 2 Ill. A. 
ae [rev on other grounds 94 Ill. 
416]. 

Kan.—Farney v. Leavenworth Ter- 
minal R., etc., Co., 112 Kan. 6438, 213 
P 162. 

116 


-Mich.—Corning v. Saginaw, 


The fact that a bridge is a nuisance to 
those navigating the stream does not make it a nui- 
sance as to others not navigating it,°® and the 
bridge must be clearly shown to be a nuisance be- 
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ful.? 


of the owners.°® 


regulation.1° 


current of the 


Mich. 74, 74 NW 307, 40 LRA 526. 

N. C.—State v. Dibble, 49 N..C. 107. 

Ont.—Snure v. Great Western R. 
WO.) See eee Bey SiG: 

[a] Nuisance pro tanto.—Any ex- 
cess in the exercise of the powers 
granted, by which navigation is im- 
paired, becomes a nuisance pro tanto. 
Silver v. Missouri Pac, R. Co., 101 
Mo. 79, 13 SW 410. 

2. State v. Freeport, 43 Me. 198; 
Hickok v. Hine, 23 Oh. St. 523, 13 
AmR 255. 

[a] A general authority to build 
a bridge across a river does not war- 
rant the erection of a bridge at a 
point or in a manner to obstruct 
navigation, ‘when it could reasonably 
be constructed at a point and in a 
manner not to have that effect. 
Hickok v. Hine, 23 Oh. St. 523, 13 
AmR 255. 

3. State v. Hutchins, 79 N. H. 132, 
105 A 519, 2 ALR 1685; Southern R: 
Coy. Ferguson, 105 Tenn. 552,59 
SW 3438, 80 AmSR 908; Selman v. 
Wolfe, 27 Tex. 68. See Terre Haute 
Drawbridge Co. v. Halliday, 4 Ind. 36 
(question for jury). 

4 Wethersfield v. Humphrey, 20 
Conn. 218; Bucki y. Cone, 25 Fla, 1, 
6 S 160; State v. Hutchins, 79) N. Hq. 
132, 105 A 519, 2 ALR 1685; State v. 
Gilmanton, 14 N. H. 467, 

[a] Logging stream.—A _ bridge 
constructed across a navigable 
stream used for floating logs, which 
has an opening of over fifty feet for 
the passage of logs, with guide 
booms to direct the logs to the 
opening, does not improperly obstruct 


navigation. Bucki v. Cone, 25 Fla. 
1,6 § 160. 
[b] Increased needs of navigation. 


—(1) The duty not to obstruct navi- 
gation is not limited to the kind and 
amount of trade on the stream at the 
time a bridge is erected, but extends 
to the increased business incident to 
the growth of the country and ex- 
pansion of commerce. Peo. v. Metro- 


politan West Side El, R. Co., 285 Ill. 
246, 120 NE 748; Dugan v. Bridge 
Co., 27 Pa. 303, 67 AmD 464. (2) 


Right to compel alterations see supra 
§ 69. (3) Manner of construction 
generally see supra § 70. 

5. Dugan v: Bridge Co., 27 Pa. 308, 
67 AmD 464. 


6. Com. 'v,’ , Taunton, . 7 “Allen 
(Mass.) 309. 

7. Com. v. Taunton, supra, 

8. New Orleans, ‘etc:, R. Co. v. 


Mississippi, 112 U. 8. 12, 6 SCt 19, 28 
L. ed. 619; Georgetown y., Porter, af 
F. Cas. No, 5,346, 1 Hayw. & H. 139; 
New Haven, etc., Toll Bridge Co. v. 
Bunnel, 4 Conn. 54: Davis v. Jerkins, 
pees CG. 290; State Vv. Dibble, 49 N. 
[a] Where congress assumes con- 
trol over a river, and a bridge has, 
been built over it by the authority 
of: the state which has reserved the 
right to require a draw in the bridge 
upon the happening of a certain con- 
tingency, congress may require the 


[§ 72] (c) Draws. 
quired,® as where the height of the bridge permits 
the passage of vessels,’ it is ordinarily the duty, 
often imposed by statute, of one erecting a bridge 
over navigable waters to provide it with a draw,® 
located at a suitable point over the navigable chan- 
nel® and of the width required by statute or other 
The specification of width usually 
means such width directly across the channel or 
stream, and if the bridge is con- 


[§§ 71-72 


Matters to be considered in determining ieee 
a bridge illegally obstructs navigation are the navi- 
gation of which the water is capable and the extent 
of the use thereof;* and also public acquiescence, 
the convenience of the bridge, and the vested rights 


Although not always re- 


construction of such draw upon the 
happening of the contingency with- 
out providing for compensation to 


the bridge owners. U. S. v. Moline, 
82 Fed, 592. 
[b] Mandamus, — county 


charged with the duty of maintain- 
ing a drawbridge over navigable 
waters may be compelled by man- 
damus to construct such a bridge. 
Ecorse Tp. v. Wayne County, 75 Mich. 
264, 42 NW 881. 


% “St. “Louis, ete.,. Packet) /Cozcv. 
Keokuk, etc., Bridge Co., 31 Fed. 755. 
[a]. The “main channel” of a 


river, within the meaning of a stat- 
ute requiring that the draw shall be 
over the main channel of the river, 
and at an accessible and navigable 
point, is that bed over which the 
principal volume of water flows. St. 
Louis, etc., Packet Co. vy. Keokuk, 
etc., Bridge Co., 31 Fed. 755. 

10. See cases infra this note. 

[a] Width of draw.—(1) Where 
congress authorized a railway com- 
pany to construct a bridge and re- 
quired that the openings of the draw’ 
of such bridge should be one hundred 
and thirty feet in the clear and that’ 
the plans should be approved by the 
Secretary of war, a _ bridge con- 
structed with a draw which was only; 
one hundred and twenty-five feet in! 
the clear and without the approval 
of the secretary of war was an illegal 
structure. Texarkana, etc., R. Co. v. 
Parsons, 74 Fed. 408, 20 CCA 481. 
(2) A city is liable in admiralty for 
damages to a vessel caused by 
failure to maintain a draw of the 
width required by the license granted 
by harbor commissioners. Boston v, 
Crowley, 38 Fed. 202. (3) Where the 
legislature authorized defendant to 
build a bridge over a _ navigable 
stream with a draw not less than 
fifteen feet wide, he was not bound 
to make the draw wider than fifteen 
feet, although vessels of a greater 
breadth had been accustomed to sail 
in such water. Com. y. Breed, 4 
as ot be 460. 

Charter authorizing “suitable 
draws.’—Although an act of incor- 
poration, authorizing the building of: 
a toll bridge across a navigable river 
“with two suitable draws,” at least’ 
thirty feet wide, constitutes, when 
accepted, a contract between the 
commonwealth and the corporation, 
which, if the legislature has not 
reserved the power to change the 
charter, cannot be affected by a sub- 
sequent act requiring the corporation 
to maintain draws of a_ greater 
width, yet it obliges the corporation 
to enlarge its draws, when necessary, 
for the convenient accommodation of 
vessels having occasion to navigate, 
the river; and the question whether 
the draws are thus suitable is not to 
be determined by either the Jegisla- 
ture or the corporation, but in the 
courts of justice. Com. v. New 
mesa Bridge, 2 Gray (Mass.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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structed obliquely the actual width of the draw 
must be correspondingly greater.11 A draw must 
be so constructed that it can be operated with 
safety to passing vessels,!? and must be kept in re- 
pair.t8 

[§ 73] (8) Injuries and Liabilities'‘t—(a) Con- 
nected with Initial Construction. Where a bridge 
is being built by virtue of legislative authority, 
the owners are not liable for temporary obstrue- 
tions of the stream in the course of such.work,!® 
although it may be their duty to maintain open 
spaces for the passage of vessels,!® especially where 
the charter prohibits obstruction.1* But a contrac- 
tor even for the construction of a railroad for the 
government must not, in the absence of express 
authorization, obstruct a navigable stream in the 
construction of a bridge.t4® The company or per- 
son constructing the bridge is Hable for injuries 
resulting from its negligence where a vessel collides 
with a partly constructed bridge or with works used 
or material deposited during the construction,!® and 
it is negligence to fail to mark by buoy or other- 
wise submerged materials or piles being used in the 
construction of the bridge, although such obstruc- 
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tions are lawfully placed where they are,?° although 
there is no liability if the injury was not due to 
the absence of marking;?! and of course the owner 
of the bridge is not liable where the accident re- 
sulted solely from the negligence of the navigator,” 
or where the vessel became unmanageable for no 
understood cause.?% 

Damage to riparian owners. Generally a riparian 
proprietor is not entitled to compensation except for 
land owned by him which is actually taken.?4 

[§ 74] (b) Obstruction by Bridge?°—aa. In Gen- 
eral, Where a bridge is constructed as authorized 
by statute and without negligence, the owners are 
not hable for the consequent obstruction of navi- 
gation ;?° nor is the owner of such a bridge required 
to keep the channel under the draw thereof free 
from obstructions which are present without any 
instrumentality or fault on his part.?? Liability, 
however, arises where the bridge is not properly 
constructed,?* or is constructed without authority,?® 
or the.owner has been negligent in allowing drift- 
wood to accumulate about its piers.°° If piers in 
the stream interfere to some extent with navigation, 
the owner is not liable where its charter powers 


11. Assante vy. Charleston Bridge 
Co., 41 Fed. 365. 

[a] Under an act of congress pro- 
viding that, if a bridge should be 
constructed as a pivot drawbridge 
with the draw over the main channel 
of the river, it must have spans of 
not less than a specified number of 
feet in length in the clear and at the 
side of the pivot pier, and the piers 
must be parallel with the current of 
the river, it required a passageway 
for vessels between such piers of not 
less than the specified number of feet 
in width, measured by a line going 
directly, across: the channel and at 
right angles with the piers of the 
bridge, and if a bridge is built diag- 
onally across the river, the meas- 
urement along the line of the bridge 
is not the proper measure. Hannibal, 
etc., R. Co. v. Missouri River Packet 
Co., 125 U.S. 260, 8 SCt 874, 31 L. ed. 
731; St. Louis, ete.,) Packet’ Co. Vv. 
Keokuk, ete., Bridge Co., 31 Fed. 755; 
Missouri River Packet Co. v. Han- 
nibal, etc., R. Co., 2 Fed. 285, 1 Mc- 
Crary 281. ; 

12. U. S.—Cjement v. Metropolitan 
West Side El. R. Co., 123 Fed. 271, 
59 CCA 289; Texarkana, etc., R, Co. 
v. Parsons, 74 Fed. 408, 20 CCA 481; 
Pennsylvania R. Co. v. New Jersey 
Gent, R. Co., 59 Fed. 190 {aff 59 Fed. 
192, 8 CCA 86]; Boston v. Crowley, 
38 Fed. 202. 

Tll.— Batchelder v. Hecla Transp. 
Co., 178 Ill. A. 105. i 

Me.—Patterson v. East Bridge, 40 
Me. 404. : 

N. J.—Anderson v. Pennsylvania 
R. Co.,°76 N. J, L. 718,' 71. A 333. 

Ss. C.—Crouch vy. Charleston, 
R. Coz, 21 S. C. 495. 

“Tt is incumbent upon the owner 
that the bridge be so constructed 
that it may be readily opened to ad- 
mit the passage of craft, and main- 
tained in suitable condition thereto.” 
Clement v. Metropolitan West Side 
El. R. Co., 123 Fed. 271, 273,. 59: CCA 
289 [quot.Anderson v, Pennsylvania 
R. Co., 76 N. J. b. 718, 722, 71 A 333]. 

{a] Sufficiency of lock.—Where 
the draw of a bridge maintained by 
a city over a navigable stream is 
provided with a lock at one end, suffi- 
cient to hold it in position when 
open, under ordinary circumstances, 
the city is not chargeable with negli- 
gence because such lock is not suffi- 
ciently strong to withstand the im- 
pact of a vessel striking against the 
side of the draw at the opposite end, 
or because the draw is not locked at 
poth ends. Chicago v. Wisconsin 
Steamship Co., 97 Fed. 107, 38 CCA 


0. 
{b] Discretion of county. .commis- 


etc., 


sioners.—County commissioners hav- 
ing authority to construct draw- 
bridges have discretion to construct 
a draw in a bridge which opens both 
up and down stream. Lenoir County 
v. Crabtree, 158 N. C. 357, 74.SE 105, 
39 LRANS 1213. ; 

{c] Burden of proof.—In an ac- 
tion to recover for injuries sustained 
while attempting to go through a 
draw, the burden is on plaintiff to 
show that draw rests were not neces- 
sary or lawful parts of the. bridge. 
Silver v. Missouri Pac. R. Co., 101 
Mo. 79, 13 SW 410. 

13. New Haven, etc., Toll Bridge 
Co. v. Bunnel, 4 Conn. 54; Davis v. 
Jerkins, 50 N. C. 290. 

14. Elements of damage in emi- 
nent domain proceedings see Eminent 
Domain §§ 144-147. 


15. La.—Hamilton. v. Vicksburg, 
ete., R. Co., 34 La. Ann. 970, 44 AmR 
451, 

Oh.—Baltimore, ete. R. Co. v. 
Wheeling, etc., Transp. Co., 32 Oh. 
St. 116. 


N. C.—Whitehurst v. Norfolk 
Southern R. Co., 156 N. C. 48, 72 SH 


Tenn.—Cantrell v, Knoxville, etc., 
R. Co., 90 Tenn. 638, 18 SW 271. 

Man.—Rolston v. Red River Bridge 
Co,, 1 Man. 235, 

[a] For example, no recovery can 
be had for injuries resulting from 
construction work where performed 
as authorized by the federal statute. 
Covington Harbor Co, v. Phoenix 
Bridge Co., 10 Oh, Dec. (Reprint) 657, 
23 CincLBul 34. 

16. Townsend v. McLean Constr. 
Co., 159 Ne Cc.) 508,.75 SE 715. 

{a] Where a bridge company has 
lawfully placed piles in the river for 
the construction of a bridge, an open 
space having been left as required by 
statute, it is not liable for. an injury 
occasioned to a raft which is driven 
against the piles by the current of 
the river, carried away, and sunk. 
Rolston v. Red River Bridge Co., 1 
Man. 235. 

17. Memphis, etc., R. Co. v. Hicks, 
5 Sneed (Tenn.) 427; Hole v. Sitting- 
bourne, etc., R. Co., 6 H. & N. 488, 158 
Reprint 201. 

[a] Failure of draw to operate.— 
Hole v. Sittingbourne, ete., R. Co., 6 
H. & N. 488, 158 Reprint 201. 


18. Nardini v. Reid, 8 Newfoundl. 
134, 
19. Casement v. Brown, 148 U. S. 


615, 18 SCt 672, 37 L. ed. 582; Wilson 
v. Chicago, 42 Fed. 506 [aff 63 Fed. 
626, 11 CCA 366]; The Modoc, 26 Fed. 
718; Townsend v. McLean Constr. Co., 
159 N.C. 503,-.506,-.75- SH-.715. [cit 
Cyc]; Jutte v. Keystone Bridge Co.,, 


44 Ark. 414, 


146 Pa. 400, 23 A 235; McAuliffe v. 
Welland, 8 OntWR 522 [app dism 6 
OntWR 819]. ; 

[a] Conformity to license.—The 
fact that the bridge is built in con- 
formity to a license from the war de- 
partment does not. exonerate the 
owner from liability for damages for 
injuries received by a vessel passing 
through the draw caused by striking 
material deposited in the river in 
constructing the bridge, and which 
obstructed the channel between the 
piers. Maxon y. Chicago, etc., R. Co., 
122 Fed, 555. e ives 

20. Red Star Towing, etc., Co. v: 
Snare, etc., Co., 194 Fed. 672, 115 CCA 
66; The Modoc, 26 Fed. 718. j 

21. Kelley Island Lime, etc., Co. v. 
Cleveland, 144 Fed. 207 [mod 176 Fed. 
492, 100 CCA 108]. 
hae Hosford v. Wakefield, 117 Fed. 

23. Whitehurst v. Norfolk South- 
ern R. Co., 156 N, C..48, 72 SE, 73. - 

24 Pennsylvania R. Co. v. New 
York,./ete,, ‘Ri: Coi,. 28 .N. J, Eq. 1573 
Matter of Water Comrs., 3 Edw. (N. 
Y.) 290; Winifrede Coal Co. v. Central 
R., ete., Co., 11 Oh, Dec. (Reprint) 35, 
24 CineLBul 173. 

{a] Future damages.—A railroad 
company assumes the responsibility 
of compensating the owners of real ' 
property damaged by the construc- 
tion of a bridge whether the injury 
results immediately or in the future. 
Wilson vy. Oregon-Washington R., 
ete); Co.,..71.,Wash:,102, 127-P 84% — 

25. Injuries from: 

Collision with bridge see infra § 75. 
Snow ven of drawbridge see infra 


26. Laurentide Paper Co. v. Rex, 
15 Can. Hxch. 499; Wismer v. Great 
Western; Ry Co.,..17,-U. C. Qi: B. 510, 

27. Pensacola, etc., R. Co. v. Hyer, 
32 Fla. 539, 14.S 381, 22 LRA 368. 

28. Texarkana, etc., R. Co. v. Par- 


sons, 74 Fed. 408, 20 CCA 481; Farm- 


ers’ Co-operative Mfg. Co. v. Albe- 
marle,. etc., R.,Co., 117 N. 65. 579,.28 
SE 48, 53 AmSR 606, 29 LRA 700, .. 

[a] Defenses.—It is immaterial, 
in determining the liability of. one 
who constructs a bridge across a 
navigable stream for special damage 
to a boat owner by reason of the ob- 
struction, that plaintiff's boat was 
not licensed, or that it was doing 
business as a common carrier as well 
as for the manufacturer who owned 
it. Farmers’ Co-op. Mfg. Co. v. Al- 
bemarle, etc. R. Co., 117 N. C. 579; 
23 SE 43, 53 AmSR 606, 29 -LRA 700. 

29. Burr’s Ferry, etc, R. Co. v. 
Allen, (Tex. Civ. A.) 164. SW 878. |; 

30. St. Louis, 


etc., R. Co. v. Meese, 
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have not been exceeded.*1 


damages.” 


[§ 75] bb. Collisions with Bridge. Where a bridge 
is properly constructed pursuant to lawful author- 
ity, the owner, in the absence of negligence on his 
part, is not liable for losses resulting from collision 
with the bridge, although it in some degree ob- 
structs navigation,®® and although the discretion of 
the owner as to the location of the bridge or parts 
thereof may not have been exercised in the wisest 
possible manner, if exercised in good faith.** 
lowing the plans approved by the secretary of war 
is a complete protection against liability.®® 
bridge owner is liable to the owners of vessels 
injured by a collision with the bridge where it is 
improperly constructed,*® as where charter require- 
ments have not been complied with;** or is in a 
defective condition,** as where parts of the struc- 


31. Monongahela. Bridge Co. V. 
Kirk, 46 Pa. 112, 84 AmD 527. 

82. Illinois River Packet Co. v. 
Peoria Bridge Assoc., 38 Ill. 467. 

33. Clarke v. Birmingham, etc., 
Bridge Co., 41 Pa. 147. 

34. Stephens, etc., Transp, Co. v. 
New Jersey Cent. R. Co., 34 N. J. L. 
280, 283; Jutte v. Keystone Bridge 


Co., 146 Pa, 400, 406, 23 A 235; Clarke 
v. Birmingham, etc., Bridge Co., 41 
Pa. 147, 160. . { : 
“Tt may be conceded that this dis- 
cretion could not be wantonly abused, 
to the injury of the public, or of any 
private person. For a wanton abuse 
of it, resulting in an immediate in- 
jury to an individual, a private action 
might be maintainable. ... But to 
hold the grantee of a franchise to 
erect a bridge responsible for dam- 
ages resulting from a mistake of 
judgment in locating the piers; to 
treat such a mistake as of course 
eulpable negligence, is to take away 
from the grantee that discretion 
which the legislature has conferred, 
ana -transter. it. to: a> jury.:.. 2 Fo 
hold it would be submitting to the 
jury to find what would be the best 
location, or rather what would not be 
the best, instead of leaving the de- 
cision of that question where the law 
has put it. And it would lead to this 
remarkable consequence: one jury 
might find that the second pier, upon 
which the plaintiff's boat was 
. wrecked, is injudiciously and unskil- 
fully located, without determining 
where it should have been; and re- 
peated suits by the same plaintiff 
might compel its removal. Another 
jury might find it located in the right 
place, and a location in any other 
would expose the defendants to lia- 
bility for damages. Can this be? Is 
legislative authority of no more avail 


than this?’ Ciarke v. Birmingham, 
etc.,. Bridge Co. supra [quot Ste- 
phens, etc.,° Transp. Co. v. New Jer- 


sey Cent. R. Co., supra; Jutte v. Key- 
stone Bridge Co., supra]. 

35. Southern Pac. Co. v. Olympian 
Dredging Co., 260 U. S. 205, 48 SCt 
26, 67 L. ed. 218; Texas, etc., R. ‘Co: 
vy. Angola Transfer Co., 18 F. (2d) 18. 

{a] “It is immaterial that the 
final approval came after the acci- 
dent, as the bridge was a lawful 
structure, as much before as after 
official approval.’”’ Texas, etc.,.R. Co. 
v. Angola Transfer Co., 18 F. (2d)_18, 
19 


.[b] Thus, where plans are ap- 
proved by the secretary of war on 
condition that piers of a former 
bridge be removed to a certain depth, 
the condition is an authoritative de- 
termination as to what is reasonably 
necessary to be. done to insure safe 
navigation. Southern Pac. Co. v. 
Olympian Dredging Co., 260 U. 8.205, 


a a a a a REA a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


And unavoidable delays 
in passing a bridge do not of themselves constitute 
an obstruction for which the owner is liable in 
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ture which are dangerous to passing vessels are not 
covered or guarded with a suitable buffer.*® 
owner is not liable unless the defect caused the 


The 


injury ;*° and is not required to provide against 


ing the vessel.** 


Fol- | [§ 76] 


The 


43 WSOt 26; 67 Ls ‘edt «213: : 
86. Southern Transp. Co. v. Phila- 
delphia, ete., R. Co., 196 Fed. 548 [aff 


205 Fed... 782, 124 CCA 26]; ‘Vessel 
Owners’ ‘Towing. Co. v. Wilson, 63 
Fed. 626, 11 CCA 3866; Boston v. 


Crowley, 38 Fed. 202; Missouri River 
Packet Co. v. Hannibal, etc., R. Co., 
2 Fed. 285, 1 McCrary 281; Missouri 
River Packet Co. v. Hannibal, etce., 
R. Co., 79 Mo. 478; Crouch y. Charles- 
ton, ete, RCo. 21) See soe. 

387. Dugan v. Bridge Co., 27 Pa. 
303, 67 AmD 464. 

[a] Although a bridge is not a 
nuisance, the owners are _ liable. 
Dugan v. Bridge Co., 27 Pa. 303, 67 
AmD 464. 

38. Reichert v. Long Island R. Co., 
194 Fed. 407, 114 CCA 369; Mattlage 
v. Hudson County, 63 N. J. L. 583, 44 
A 756, F 

39. Bernard v. Philadelphia, 212 
Fed. 968; Thompson-Lockhart Co. v. 
Philadelphia, 212 Fed. 965; Milwau- 
kee vy. Kensington SS. Co., 199 Fed. 
109, 120 CCA 228; Southern Transp. 
Co. vy. Philadelphia, ete., R. Co., 196 
Fed. 548 [aff 205 Fed. 732, 124 CCA 
26]; Great Lakes Towing Co. v. Kel- 
ley Island Lime, etce., Co., 176 Fed. 
492, 100 CCA 108; Darrall v. South- 
cen Pac. Co., 47 La, Ann. 1455, 17 S 


[a] Particular defects within rule: 
(1) A projecting ledge of a stone 
abutment under water. Bernard vy. 
Philadelphia, 212 Fed. 968. (2) A 
stone abutment from which the pro- 
tecting timbers had been allowed to 
rot away. Milwaukee y. Kensington 
SS." Co.; 1199) ‘Med. 109,120" C@A 228; 
(3) A ‘timber left projecting under 
water from an abutment in the con- 
struction of the bridge. Thompson- 
Lockhart Co. v. Philadelphia, 212 Fed. 
965; Southern Transp, Co. v. Phila- 
delphia, ete., R. Co., 196 Fed. 548 [aff 
205 Fed. 732, 124 CCA 26). 


to the bridge. Darrall v. Southern 
Pac. Co.,'47 La. Ann, 1455, 17 S 9884. 

40. The John C. Sweeney, 55 Fed. 
536; Missouri River Packet Co. v. 
Hannibal, ete, R. Co., 2 Fed. 285, 1 
McCrary 281. 

41. 
Dredging Co., 260 U. S. 205, 43: Sct 
26, 67 L. ed. 213; Dugan v. Bridge 
Co., 27 Pa. 308, 67 AmD 464, 

[a] Tlustrations.—(1) The owner 
of a new bridge, after complying 
with a condition imposed by the sec- 
retary of war as to the removal of 
piers of an old bridge to a certain 
depth, is not required to take notice 
of a gradual lowering of the surface 
of the water due to dredging by the 
government. Southern Pac; Co. v; 
Olympian Dredging Co., 260 U.S. 205, 
43° SCt 26) 67 Lied. (213. 7 (2) If the 
bridge. when built was no obstruc- 


(c) Obstruction during Repairs.*+ 
bridge owner is generally not liable to persons navi- 
gating the stream for temporary obstructions caused 
by the repairing of the bridge where carried on 
with due diligence and where the obstruction is 
not unreasonable.*® 
be kept closed while repairs are being made,*® al- 
though if the repairs can be made while the draw 


(4) Dan-: 
gerous piling placed as a protection 


Southern Pac. Co. v. Olympian. 


dangers due to a change of water level or channel 
produced by some artificial agency,*’ although the 
rule seems to be otherwise where the change is 
due to natural causes.*” 
tact with a bridge through no fault of the owners 
of the bridge, they are required to use only such 
care as ordinarily prudent men would use in remov- 


If a vessel comes in con- 


A 


If necessary a drawbridge may 


tion, a change in the channel from 
artificial causes created by third par- 
ties could not render the bridge com- 
pany liable for injuries sustained by 
collision with one of the _ piers. 
Dugan v. Bridge Co., 27 Pa. 303, 67 
AmD 464. 

42. Southern Pac. Co. v. Olympian 
Dredging Co., 260 U. S. 205, 43 SCt 26, 
67 L. ed. 213; Dugan vy. Bridge Co., 27 
Pa. 303, 67 AmD 464. But see Texas, 
etc., R. Co. v. Angola Transfer Co., 
18 F. (2d) 18 (failure to protect sub- 
merged pier flange during extremely 
high water held not to impose lia- 
bility). : 

43. Mark v. Hudson River Bridge 
Co., 103 N. Y. 28, 8 NE 243, 

44. Right to repair see supra § 69. 

45. Hamilton v. Vicksburg, etce., 
R. Co. 1197.8 55 280;47--SEt -206,,.30 
L. ed. 393; Rhea v. Newport, ete., R. 
Co., 50 Fed. 16; Central Trust Co. v. 
Wabash, etc., Co., 32 Fed.-.566; 
Shreveport Cottonwood Co. v. Mis- 
souri Valley Bridge,-ete., Co., (Ark.) 
117 SW 750; Green, etc., Nav. Co. v. 
Chesapeake, etc., R. Co., 88 Ky. 1,°10 
SW 6, 10 KyL 625, 2 LRA 540; New- 
ark Express, ete., Co. v. Delaware, 
ete eR. \Con 289i ING dtr Tash 9 4h) OSA eA Tee 

[a] Logs caught in drift.—There 
is no liability for the loss of logs 
which broke loose upstream during a 
freshet and were caught in a drift 
which accumulated by reason of a 
false work constructed on one side 
of a river for the necessary repairs 
of a railroad bridge which were be- 
ing made as rapidly as_ possible. 
Shreveport Cottonwood Co. vy. Mis- 
souri Valley Bridge, etc., Co., (Ark.) 
117 SW 750. 

46. Pettit v. Camden County, 91 
Fed. 998, 34 CCA 159; Newark Ex- 
press, etc., Co. v. Delaware, etc., R. 
Con n8SaNa D2 Lepsgag Gk: Agra: 

[a] Iustration.—The detention of 
vessels for several hours until re- 
pairs could be made to the draw, 
where lAborers had been sent to re- 
pair the draw on complaint having 
been made that it was difficult to 
swing, and where their defective 
work caused the breakage, does not 
render the county liable. Pettit v. 
oe County, 91 Fed. 998, 34 CCA 


[b] The Federal River and Har- 
fhor Act (Act Aug. 18, 1894 [28 U.S. 
St. at L. 362 ec 299] § 5), imposing a 
penalty for failure to open a draw- 
bridge, and the regulations of the 
secretary of war concerning the man- 
agement of drawbridges, have no ap- 
plication to the closing of a draw- 
bridge by a railroad for a few days 
to make necessary repairs. Newark 
Express, etc., Co. v. Delaware, etc., 
R. Co., 89 N. J. L. 494, 98 A 472. 

[c] Extra expense allowed. — 
Where, because of the breaking of a 


§§ 76-77] 


remains open the bridge owner has no right to keep | 
it closed on the assumption that travel over the 

bridge is more important than navigation.*7 
the bridge owner is liable where the necessity for 
The right to ob- 
struct navigation during necessary repairs has also 
been recognized by statute.*® The bridge owner has 
no right except in case of absolute necessity to in- 
jure a float or raft on the ground that it threatens 
a temporary structure used in rebuilding a bridge.*° 


repairs is due to its negligence.*§ 


bridge, steamboats were prevented 
from passing, although barges could 
pass, the additional expense of extra 
Steamboats was allowed as damages. 
Pharr v. Morgan’s Louisiana, etc., 
R., etc., Co., 115 La. 138, 38 S 943, 10 
LRANS 710. q 

47. Jones v. Baltimore, etc., R. 
Co., 15 D. C. 106; Lister v. Newark 
Plank Road Co., 36 N. J. Eq. 477. 

[a] Duty to open draw.— (1) 
Where the law gave a railroad com- 
pany the privilege of bridging a river 
but provided that it should keep the 
bridge and draw in efficient working 
condition at all times, the company 
was held liable for delaying a vessel 
by Keeping the draw closed four days 
during necessary repairs. Jones v. 
Baltimore, etc., R. Co., 15 D. C. 106. 
(2) The owner eannot justify the 
closing of the draw by showing that 
the publie convenience will suffer 
less by closing it than by keeping it 
open. Lister v. Newark Plank Road 
Co., 36 N. J. Eq. 477. 

48. Higgins Oil, ete., Co. v. Mor- 
gan’s Louisiana, etc., SS. Co., 4 La. 
A. (Orleans) 36. 

49. See statutory provisions; and 
cases infra this note. 

[a] In New Jersey.—(1) The stat- 
ute which permits the obstruction to 
navigable waters to make necessary 
repairs on bridges between January 
1 and March 1 does not include the 
terminal days. Delaware, etc., R. Co. 
v. Mehrhof Bros. Brick Mfg. Co., 53 
N. J. L. 205, 23 A 170. (2) The statute 
of 1892, authorizing repairs between 
February 1 and 20, suspends the rem- 
edy existing at common law to re- 
cover damages for the obstruction of 
navigation when the circumstances 
pointed out by the statute exist and 
its directions have been followed. 
Newark Express, etc., Co. v. Dela- 
ware, etc., R. Co., 89 N. J. L. 494, 98 
A 472. (38) The act of 1896 provid- 
ing that bridges over navigable 
waters might be repaired between 
November 1 and January 1, but that 
the act should not apply to any navi- 
gable river with a channel exceeding 
four feet six inches, did not repeal 
the act of 1892, providing for the re- 
pair of bridges between February 1 
and 20 over all navigable waters. 
Newark Express, etc., Co. v. Dela- 
ware, etc., R. Co., Supra. 

50. Gulf, etc., R. Co. v. Meadows, 
56 Tex. Civ. A. 131, 120 SW 521. 

51. Validity of state or municipal 
regulations see supra § 30. 

52. HWscanaba, etc., Transp. Co. v. 
Chicago, 107 U. S. 678, 2 SCt 185, 27 
L. ed. 442 (ordinance of Chicago re- 
stricting opening when street travel 
heaviest). 

Power of state to regulate see 
supra § 30. 

53. Donovan v. New York Cent. 
R. Co., 16 F. (2d) 611; The Yucatan, 
226 Fed. 437, 440, 141 CCA 267. 

“The right of navigation does not 
take away the right to cross the 
river. The two rights coexist, and 
each must be-exercised with refer- 
ence to the other, just as the right 
to travel along the street is qualified: 
by the right to cross it.” The Yuca- 
tan, Supra. 

[a] Railroad traffic over a bridge 
is not to be imperiled in order to al- 
low the immediate passage of ves-: 
sels. Donovan v. New York Cent, R. 
Co., 16 F. (2d) 611. See Turner v. 
Great ‘Western R. Co., 6 U. C. C. P. 
536 (holding bridge owner not liable 
for failure to open bridge -when 


NAVIGABLE WATERS 


And 


trains were crossing 
warning given). 

{[b] During an unusually severe 
storm, such as the Galveston storm 
of 1915, where the constant use of a 
railroad drawbridge is required for 
the operation of its trains in trans- 
porting fleeing citizens and the open- 
ing of the draw would interrupt and 
imperil its use for such transporta- 
tion, the refusal of the railroad com- 
pany to open the draw does not vio- 
late a state statute prohibiting the 
obstruction of navigable streams by 
drawbridges nor the Federal Rivers 
and Harbors Act requiring draw- 
bridges to be opened for the passage 
of vessels on demand; and the dam- 
ages are not recoverable for a negli- 
gent failure to open the draw under 
such circumstances. West vy. Galves- 
tony ete.5* Re (@o., *(Tex:4Cive At) 196 
SW 343. 

[c] Federal regulations requiring 
opening of draws.—(1) Under the 
rules prescribed by the federal gov- 
ernment requiring bridge tenders to 
open the draw on signal from a ves- 
sel, a bridge tender is not negligent 
in opening the draw ih answer to 
such signal at a time when an ap- 
proaching train is so far away that 
it can surely be stopped before reach- 
ing the bridge, although the bridge 
tender knows that the signaling ves- 
sel can pass under the draw un- 
opened. Louisville, ‘etc., R. Co. v. 
Moran, 148 Ky. 418, 146 SW 1181. 
(2) If there is a train or vehicle 
passing over the draw or a train so 
close that it cannot safely be stopped, 
it is the duty of the bridge tender to 
keep the draw closed. Louisville, 
etc., R. Co. v. Moran, 148 Ky. 418, 146 
SW 1131. - 

54 U. S.—Chicago  v. Chicago 
Transp. Co.,° 222 Fed. 238, 137 CCA 
654, LRA1915F 1062 [certiorari den 
238 U. S. 626 mem, 35 SCt 664 mem 
59 L. ed. 1495 mem]; Boland v. 'Com- 
bination Bridge Co., 94 Fed. 888; 
Scott v. Chicago, 21 F. Cas. No. 
12,526,:1 Biss..510: 

Ala.—Southern R. Co. v. Reeder, 
152 Ala. 227, 44 S 699, 126 AmSR 23, 

Conn.—New Haven, etes Toll 
Bridge Co. v. Bunnel, 4 Conn. 54. 

D. C.—Jones vy. Baltimore, ete., R. 
Cosi Loe Ds C. A006) 

Ind.—Terre-Haute Drawbridge Co. 
v. Halliday, 4 Ind, 36, 

Me.—Patterson v. East Bridge, 40 
Me. 404, 

Mich.—Ecorse Tp. v. Wayne Coun- 
ty, 75 Mich. 264, 42 NW 831. 

N. J.—Anderson v, Pennsylvania R, 
Co., TO INs dole. TUS. eTLMA, 333% 

S. ‘C.—Crouch v. Charleston, 
R. Co., 21 S. C. 495. 

Wis.—Gates v. Northern Pac. R. 
Co., 64 Wis. 64, 24 NW. 494'‘[app dism 
131 Oe Siv4420. 9v SCt 9801 33 Hated. 
218]; Weisenberg v. Winneconne, 56 
Wis. 667, 14 NW 871. } 

[a] Vessels with masts capable of 
being lowered.—(1) A ‘requirement 
that a draw shall be raised for any 
“vessel” requires that the draw be 
raised for lighters whose masts can- 
not conveniently be taken down with- 
out delaying or interrupting their 
passage, but not for lighters whose 
masts can conveniently be taken 
down. Hood v. Dighton Bridge, 3 Mass. 
263. (2) Under the English Railway 
Clauses Act of 18638, imposing a pen- 
alty for the detention of a vessel 
by failure to open a draw a railway 
company is not bound to open its 
bridge for a vessel with masts that 


and timely 


etc., 


[45 C.J3.] 461 


[§ 77] (d) Operation of Draws*!—aa. Prompt and 
Careful Operation. 
regulations®” and with due consideration of the exi- 
gencies of travel over the bridge,®** one operating 
a drawbridge is required to provide for the prompt 
and safe passage of vessels or floats through the 
draw,°* that is, to exercise reasonable care to avoid 
accidents or delay.®® 
charge of persons competent to operate it,®* and 
must be equipped with lights and signals giving 


Subject. to reasonable, local 


The bridge must be placed in 


can be lowered. West Lancashire R. 
Co. v. Iddon, 49 L. T. Rep. N. S,.600. 

[b] Sunday laws.—The fact that 
States on either side of a navigable 
river have in force statutes prohibit- 
ing the doing of certain kinds of 
work on Sunday does not relieve the 
owner of a kridge spanning the river 
from the duty of opening the draw on 
Sunday to admit the passage of ves- 
sels engaged in commerce on the 
river. Boland v. Combination Bridge 
Co., 94 Fed. “888. 

[c] An ordinance curtailins the 
duty of opening draws by provid- 
ing that vessels should not approach 
bridges unless a certain signal with 
which the bridge was required to be 
marked was lowered has been held 
invalid. Chicago v. Chicago Transp. 
Co.,; 222 Wed. 238, 137 CCA 654, LRA 
1915F 1062 [certiorari den 238 U. S. 
626 mem, 35 SCt 664 mem, 59 L. ed. 
1495 mem]. : 

{d] Damages.—(1) Damages are 
recoverable for injuries inflicted by 
permitting the draw to improperly 
obstruct the channel. New York, 
ete., R. Co: v. Piscataqua Nav. “Cox, 
108°) Wedi9257 47 *CCA 2255°°°(2)) A ts 
engaged in towing vessels to ane 
from a channel to which they resort, 
which channel is negligently and im- 
properly obstructed temporarily by 
the draw of a bridge, but which tug 
was accustomed to deliver and re- 
ceive’ its tows below the bridge and 
had no occasion to pass it, suffers no 
actionable injury by reason of the 
obstruction merely because it loses 
the towage of vessels which, except 
for the obstruction, would have used 
the channel obstructed. New York, 
etc., R. Co. v. Piscataqua Nay. Co., 
108 Fed. 92, 47 CCA $225. 


fe] Threefold damages. — Under 
an act incorporating a toll bridge 
company, requiring the construction 


of a draw of specified width and that 
the bridge be kept in good repair 
“subject to the inspection of the Gen- 
eral Assembly,” it was competent for 
the legislature subsequently to enact 
that the draw should be opened for 
the passage of any vessel on notice, 
and subject the company to threefold 
damages for noncompliance. New 
Haven, ete., Toll Bridge Co. v. Bun- 
nel, 4 Conn., 54, 59. 

{f] Forfeiture of franchise.—It 
has been held that a bridge franchise 
will not be forfeited for unreasonably 
neglecting to raise the draw where 
the charter imposes no penalty for 
such neglect. Com. v. Breed, 4 Pick. 
(Mass.) 460. 

55. Central R. Co. v. Pennsylvania 
R. Co., 59 Fed. 192, 8 CCA 86 [aff 59 
Fed. 190]; Edgerton v. The Mayor, 
etc., 27 Fed. 230; Scott v. Chicago, 21 
¥, Cas. No.’ 12,526, 1 Biss. 510. 

[a] Where the draw falls through. 
the negligence of the bridge owner 
so that it cannot be raised for several 
days, the owner is liable for the dam- 
ages sustained by detained vessels. 
Piscataqua Nav. Co. v. New York, 
etc., R. Co., 89 Fed. 362 [rev on other 
grounds 108 Fed. 92, 47 CCA 225]. 

[b] A breakage of the bridge ma- 
chinery, without fault of the opera- 
tives and the consequent detention of 
vessels while repairs are being expe- 
ditiously made, does not give rise to 
any liability. Pettit v. Camden Coun- 
ty, 91 Fed. 998, 34 CCA 159. 

56. Chicago v. Chicago Transp. 
Co., 222 Fed. 238, 137 CCA 654, LRA 
1915F 1062 [certiorari den 238 U.S. 
626 mem, 35 SCt 664 mem, 59 L. ed. 
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warning of its position in opening and closing.®? A 
bridge owner is liable in damages to the owner of 
a vessel injured by reason of negligence in failure 
promptly to open the draw,°* or to give timely signal 
or warning to the approaching vessel if for any rea- 
son the draw cannot be opened,®® the question of 


NAVIGABLE WATERS — 


negligence being generally for the jury®® and the 


1495 mem]; Munroe v. Chicago, 194 


Fed: 936, 114:CCA 572; Clement v. 
Metropolitan West Side El. R. Co., 
123 Fed. 271, 59°CCA 289; Pennsyl- 


vania R., Co. v. New Jersey: Cent. R. 
Co., 59 Fed. 190 [aff 59 Fed. 192, 8 
CCA 86]. : 

[a] Ordinances are not valid if 
they attempt to curtail the duty of 
having bridge tenders on hand _ to 
answer the requests of vessels for 
passageway. Chicago v. . Chicago 
Transp. Co., 222 Fed. 238, 137 CCA 
654, LRA1I915F 1062 [certiorari den 
238 U. S. 626 mem, 85 SCt 664 mem, 
59 L. ed. 1495 mem]. 

57. Great Lakes. Towing Co. Vv. 
Masaba SS. Co., 237 Fed. 577, 150 
CCA 459; Clement v. Metropolitan 
West Side El, R., Co., 123. Fed. 271, 
59 CCA. 289; Smith y.. Shakopee, 103 
Fed. 240, 44 CCA 1; Pennsylvania R. 
Co. v. New Jersey Cent. R. Co., 59 
Fed. 190 [aff 59 Fed. 192, 8 CCA 86]; 
Batchelder v. Hecla Transp. Co., 178 
Tll. A. 105. 

[a] Rule applied.—(1) Under the 
regulations of the lighthouse board, 
requiring the suspension of lights on 
drawbridges, so that three red lights 
will be seen up and down stream 
when the draw is closed, and three 
green lights when it is open, the fail- 
ure of a city to maintain such lights 
on a drawbridge erected by it is such 
negligence as will render it liable for 
damages to a steamer resulting. from 
such omission. Smith v. Shakopee, 
103 Fed. 240, 44 CCA 1. 
to provide a mechanical contrivance 
for signaling approaching boats in 
the -daytime in itself tends to show 
megligence. Great Lakes Towing Co, 
v. Masaba SS. Co., 237 Fed. 577, 150 
CCA 459, 
| [{b] The ordinance of the city of 
Chicago requiring the maintenance of 
vessel signals on all bridges over 
the Chicago River, etc., has been held 
to apply only to bridges owned by 
the city and does not affect the 
rights of vessels with respect to pri- 
vate bridges. Clement v. Metropoli- 
tan West Side El. R. Co., 123 Fed. 
271, 59, CCA. 289. 
~ 68. S.—Eureka Towing Line v. 


19F 
New York, 283 Fed. 858; Conklin v.: 
Norwalk, 270 Fed. 68; Derby v. Staten’ 


Island Rapid Transit R. Co., 254 Fed, 
882; Great Lakes Towing Co. v. 
Masaba SS. Co., 237 Fed. 577, 150 
CCA 459; The Louise Rugge, 234 Fed. 
768 [aff 239 Fed. 458, 152 CCA 336]; 
Dorrington y. Detroit, 223 Fed, 232, 
138 CCA 474; O’Keefe v. Staples Coal 
Co,, 201 Fed. 1385; Munroe v. Chicago, 
194 Fed. 936, 114 CCA 572; New 
Haven Towing Co, v. New Haven, 126 
Fed. 882; Hartley vy. American Steel- 
Barge Co., 108 Fed. 97, 47: CCA 229; 
Boland v. Combination Bridge Co., 94 
Fed. 888; Piscataqua Nav. Co. v. New 
York, ete., R. Co., 89 Fed, 362 [mod 
108 Fed. 92,.47 CCA 225]; Central R. 
Co. v. Pennsylvania R. Co,, 59 Fed. 
192, 8 CCA 86 [aff 59 Fed. 190]; Ed- 
~ gerton v. The Mayor, etc., 27 Fed. 
230; King y.,,Ohio, ;ete,, Ri Co, 256 
Fed. 799. 
Ala.—Southern R. Co. v. Reeder, 
152 Ala. 227, 44.S 699, 126 AmSR 23. 
Cal.—Minturn v. Lisle, 4 Cal. 180. 
La.—Houston vy. St. Martin Police 
Jury, 3 La, Ann. 566. 
Mass,—Jennings v. Fitchburg R. 
Coe 146 Mass. 621, 16 NE 468. 
63. N. J. L. 5838, 44 A 756. 


Wis.—Weisenberg v. Winneconne, 


56. Wis. 667, 14 NW 871. 
[a] Meaning of prompt ope 


on signal.—The federal statute (28 


v 


(2) Failure: 


J.—Mattlage v. Hudson County, 


Ui SVSt? Gti 862, -Contp:,, Sti" El9134 
§ 9973) providing for the prompt 
opening of drawbridges on signal and 
the regulation thereunder providing 
that an approaching vessel when “not 
less’ than a one thousand feet dis- 
tance shall signal for the opening of 
the draw, but failing to prescribe a 
maximum distance must be reason- 
ably construed, and where the signal 
is given at an appreciably greater 
distance the draw need not be opened 
immediately, but its opening by the 
time the vessel was within one thou- 


sand feet of the bridge was a compli-— 


ance with the regulation. The Yuca- 
tan, 226 Fed. 437, 141 CCA 267. 
{b] Proximate cause.— Where a 


bridge tender was primarily negli-- 


gent in failing to open the draw in 
time, and there was no contributory 
negligence of those in charge of the 
approaching vessel, an operation by 
which the master undertook to stop 
the boat and the striking of a pier 
due to breakage of machinery were 
not Such intervening causes prevent- 
ing the bridge tender’s original neg- 
ligence from constituting the proxi- 
mate cause of the injury. Southern 
R. Co. v. Reeder, 152 Ala, 227, 44 S 
699, 126 AmSR 23. 

[ec] Emergency during storm.— 
Where a vessel anchored in a river 


was drifting in a high wind in the, 


direction of a drawbridge which the 
assistant engineer in charge of the 
draw refused to open on the ground 
that it could not safely be done, but 
it appeared that the draw could 
safely have been opened and would 
have been if the chief engineer had 
been present, fhe municipality operat- 
ing the bridge was held liable for an 
injury to the vessel caused by drift- 
ing against the closed draw.  Dor- 
rington vy. Detroit, 223 Fed. 232, 138 
CCA 474. ; 

[d] Statutory penalty not ex- 
clusive.—A state statute providing 
for the forfeiture of a penalty for 
failure of a vessel] attempting to pass 
through a drawbridge to give several 
signals at stated distances from the 
bridge, and prescribing a penalty to 
be forfeited to the owner of the ves- 
sel for failure of a railroad company 
promptly to open its drawbridge on 
receiving such signals, is a penal 
statute and does not exclude other 
remedies or preclude recovery by a 
vessel of damages caused by failure 
promptly to open a draw on receiving 
sufficient signals different from those 
prescribed by statute advising those 
in control of the bridge of the pilot's 
intention to pass the draw. Southern 
R. Co. v. Reeder, 152 Ala. 227, 44 S 
699, 126 AmSR 28. 

‘ Mvomune of damages 

59. Conklin v. Norwalk, 270 Fed. 
68; The Charles Mulford, 257 Fed. 
131; Derby v. Staten Island Rapid 
Transit R. Co., 254 Fed, 882; Great 
Lakes Towing Co. v. Masaba SS. Co., 
237 Fed. 577, 150 CCA 459; Munroe 
v. Chicago, 194 Fed. 986, 114 CCA 
572; Clement v. Metropolitan West 
Side El. R.*Co., 123 Fed. 271, 59 CCA 
289; Starr SS, Co. v. Vancouver, 23 
Prag 317, 30 DomLR 484, 34 WestLR 

60. Southern R. Co. v. Reeder, 152 
Ala, 227, 44 S 699, 126 AmSR 23; 
Louisville, ete... R. Co. v. McDonald, 
79 Miss. 641, 31 S 417, 418; Ander- 
son v. Pennsylvania R. Co., 76 N. J. 
L. 718, 71 A 333; Mattlage v. Hudson 
County, 63 N. J. L. 588, 44 A 756. 

{a] ‘Thus, where the evidence’ was 
conflicting as to whether a signal was 


see infra 
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burden of excusing failure to perform these duties 
being on the owner of the bridge.®+ 
bridge owner is liable for injuries caused by the 
negligent operation of the draw,®? as where it is 
not opened far enough to permit an unobstructed 
passage®® or where having been open it is closed 


Similarly the 


given to open the draw and whether 
it could be heard in the storm then 
raging, the questions were for the 
jury. ‘Louisville, etce., R. Co. v. Mc- 
Donald, 79 Miss. 641, 31 S 417, 418. 

[b] Wind, tide, and the character 
of the vessel are to be considered in 
determining the question. Galveston- 
Houston Electric R. Co. vy. Stautz, 
(Tex: Cive A.) 166.SW 11. 

61. Donovan vy. New York Cent. R. 
Co., 16 F, (2d) 611; Great Lakes Tow- 
ing Co. v. Masaba SS. Co., 237 Fed. 
577, 150 CCA 459; Clement v. Metro- 
politan West Side El. R. Co., 123 Fed. 
271, 59 CCA 289, 

[a] The operator is presumed 
negligent if, on receiving, or being 
reasonably charged with, notice of 
the approach of a vessel he fails 
either promptly to open the draw or, 
in case failure to open or delay in 
doing so is unavoidable, to notify the 
approaching vessel. Great Lakes 
Towing Co. vy. Masaba SS. Co., 237 
Fed. 577, 150 CCA 459. 

[b] Proximate cause.—In case of 
violation of the federal statute re- 
quiring the prompt opening of a 
drawbridge upon reasonable signal 
for passage of vessels the burden is 
on the municipality maintaining the 
bridge to show that injury to the 
vessel could not have resulted from 
failure to open the draw. Dorring- 
ip v. Detroit, 223 Fed. 232, 138 CCA 

62. The Brimstone, 3 F. (2d) 1011; 
New England Fuel, etc., Co. v. Bos- 
ton, 257 Fed. 778; Wright, ete., Light- 
erage Co. v. Snare, ete., Co., 239 Fed.’ 
482, 152 CCA 360; The Royal, 233 Fed. 
296; Chicago v. Michigan, etc., Line, 
201 Fed. 89, 119 CCA 427; Chicago v. 
Mullen, 116 Fed. 292, 54 CCA 94; Chi- 
cago v. Wisconsin SS. Co., 97 Fed.' 
107, 88 CCA 70. 

[a] What constitutes negligence. 
—Failure to securely fasten the draw 
of a bridge when turned to permit 
vessels to pass through is negligence. 
Etheridge v. Philadelphia, 26 Fed. 43. 

{b] Permitting draw to  over- 

-—A drawbridge owner and a 
steamer were both held in fault and 
liable for injury to a tug assisting 
the steamer through where the 
steamer, because of negligent opera- 
tion of her engine contrary to sig- 
nal, moved ahead and struck the 
swinging draw, and the bridge tender 
negligently allowed the draw to over- 
SIDE ANG maine the tug. New =r 
an uel, ete., Co. v. Boston 
Fed. 778. ane 

[ec] A contractor with two coun- 
ties to operate a drawbridge is not 
entitled to exoneration from liability 
for injury to a _ passing vessel 
through negligent. operation of the 
draw, on the ground that the coun- 
ties owed a public duty, which they 
could not delegate, even though the 
counties may also be liable. Wright, 
etc., Lighterage Co. v. Snare, ete., Co.,: 
239 Fed. 482, 152 CCA 360 [aff 234° 
Fed. 774]; The Louise Rugge, 234 
ati 768 [aff 239 Fed. 458, 152’ CCA 

63. Valvoline Oil Co. v. Davis, 282 
Fed, 216; Sanchez v. Atlantic Coast 
Line R. Co., 250 Fed. 688; The Louise 
Rugge, 2389 Fed, 458, 152 CCA 336; 
Edgerton y. The Mayor, etc., 27 Fed. 
230; Ripley yv. Essex, etc., Counties, 
ZOO ON. oS. Dass 45: i 

[a] Dustration.—Where a draw- 
bridge tender not only had his atten- 
tion directed to the height of a pile 


, driver being towed through the draw, 


but had the opportunity of visual in- 
spection at close range as she came 
pluie E SO RGRS Seah a eeelis ET nk Ram TEs Oa 
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“§ 77-80] 


prematurely.* 


Duty to provide helping tug. A bridge company 
is required in accordance with the provisions of its 
charter to keep always at hand a helping tug with- 
out charge to assist vessels through tite draw,® even 
though the act of congress confirming the charter 
says nothing about the employment of a tug.®® 

[§ 78] bb. By Municipal Corporation and Divi- 
sions.** In admiralty, as administered by the fed- 
éral courts, a municipality is liable for the negli- 
gence of those to whom it has intrusted the manage- 
ment of a drawbridge over navigable waters,®® espe- 
cially where positive duties in respect of such 
management have been imposed by act of con- 
gress®® or federal regulation,’® or the state courts 
have adopted a rule making municipalities liable.” 
The lability of a municipal corporation in tort gen- 
erally for injuries arising out of its operation of a 
drawbridge has been elsewhere considered,’? and, 
of course, liability for negligent operation may be 
imposed by statute;’* so where the only right of a 
town or village to maintain a bridge over navigable 
waters is. conditional that a draw be constructed and 
opened when necessary for navigation, the munici- 
pality is bound to attend to and manage the draw 
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and is liable for damages caused by its neglect to 
do so."4 

[§ 79] (e) Duties and Liabilities of Navigators— 
aa. In General. The duty of a vessel approaching a 
drawbridge to give a signal required by a rule of 
the war department only arises where the rule has 
been published as required by law.7> It may be 
the duty of vessels approaching a drawbridge to 
lower sails’® and to obey the signal of the bridge 
operator as to which of several vessels shall pass 
first.77 Where a bridge has no operative, those navi- 
gating the water are not required to open the draw 
in order to lessen the damages,’® or use vessels 
which can pass under the bridge,’® or notify the 
company maintaining the bridge every time it is 
desired to have the. draw open,®® unless the duty 
to open the draw is conditioned upon notice.*! 

[§ 80] bb. Contributory Negligence. Navigators 
are only required to use ordinary skill and care in 
attempting to pass through a draw.®? A vessel hav- 
ing signaled for the opening of a draw may properly 
proceed at slow speed on the assumption that the 


‘draw will open until the contrary appears by proper 


warning or otherwise,** and is not to be held con- 
tributorily negligent because of acts performed in 


forward, his failure to raise the draw 71. Edgerton v. The Mayor, etc., 
to a height sufficient to clear the su-| 27 Fed. 230. 
perstructure of the vessel was negli- [a] A state rule treating a draw- 


gence entailing liability for the dam- 
age. Valvoline Oil Co. v. Davis, 282 
‘Fed. 216. 

[b] Evidence held to show fault 
of operator.—The Passaic, 21 F. (2d) 
a hae 21 F. (2d) 81]. 

c 
of law to fail to lift a draw to a per- 
pendicular position, and the. question 
whether it was negligent to lift it 
only half way up was for the jury. 
Galveston-Houston Electric R. Co. v. 
Stautz, (Tex. Civ. A.) 166 SW 11. 

64. The Brimstone, 3 F. (2d) 1011; 
Wright, etc., Lighterage Co. v. Snare, 
etc., Co., 239 Fed. 482; 152 CCA 360; 
The Royal, 233 Fed. 296; Etheridge v. 
Philadelphia, 26 Fed. 43; Fugina v. 
Chicago, etce., R. Co., 142 Wis. 144, 
125 NW 981 (negligence question for 
jury). 

S {a] This situation usually arises 
(1) where the draw has been raised 
for one vessel and is negligently be- 
ing closed on a- following vessel 
which the bridge tender has failed to 
observe. The Brimstone, 3'F, (2d) 
1011; Wright, ete. Lighterage Co. v. 
Snare, etc., Co., 239 Fed. 482, 152 CCA 
360; The Royal, 233 Fed. 296. (2) 
The absence of a lookout from his 
post, who could have seen a vessel 
approaching which was obscured 
from the bridge tender by the open 
‘draw and was damaged by the pre- 


_mature closing of the draw is negli- 


The Royal, supra. 

The International, 256 Fed. 
192, 167 CCA 408 [certiorari den 250 
Ds. 
‘L. ed. 1184 mem]. 

66. The International, 

67. What constitutes 
‘see supra § 77. 

68. The Brimstone, 3 F. (2d) 1011; 
Conklin v. Norwalk, 270 Fed. 68; 
New England Fuel, etc., Co. v. Bos- 
ton, 257 Fed. 778; Dorrington v. De- 
troit, 223 Fed. 232, 138 CCA 474; 
O'Keefe v. Staples Coal Co., 201 Fed. 
135; Chicago vy. Michigan, etc., Line, 
901 Fed. 89, 119 CCA 427; Munroe vy. 
Chicago, 194 Fed. 936, 114 CCA 472; 
Boston v. Crowley, 38 Fed. 202; Scott 
v. Chicago, 21 F. Cas. No. 12,526, 1 
Biss. 510. © 3 
“Liability of municipality in tort in 
‘admiralty generally see Muthicipal 
‘Corporations § 1706. 

69. Dorrington v. Detroit, 223 Fed. 
232, 188 CCA 474 (Act Aug. 18, 1894 
{28 U. S. St.-at L. 362 c 299]. § 5). 

70. Smith v. Shakopee, 103 Fed, 
240, 44 CCA 1. : 


supra. 
negligence 


639 mem, 39 SCt 490 mem, 63' 


It is not negligent as a matter | 


bridge as a public highway for the 
proper care of which a municipality 
is responsible will be followed by the 


federal’ courts. Edgerton y. The 
Mayor, ete., 27 Fed. 230. 

72. See Municipal Corporations 
§ 1945 

73. 


Ripley v. Essex, ete., Counties, 
40. 2INe SSL 458 

[a] By statute in New Jersey 
counties and townships are charge- 
able with the duty of erecting and 
repairing bridges, and are liable for 
all damage sustained by reason of 
their failure to perform such duties, 
and hence are liable for injuries to 
a vessel caused by want of needed 
repairs to a draw which prevented 
raising it. Mattlage v. Hudson Coun- 
ty, 63 N. J. L. 583, 44 A 756. 


74. Weisenberg v. Winneconne, 56: 


liable.— | 
Where a draw over a bridge is man- | 
aged and controlled by a town and! 


Wis. 667, 14 NW 871. 
[a] Town and village 


village so negligently that an injury 
results therefrom to one navigating 
the river, a right of action accrues 


against town and village, jointly and, 


severally, both at common law and 
under a Statute which renders liable 
every person who shall obstruct any 
navigable stream in any manner, so 
as to impair the free navigation 
thereof. Weisenberg vy. Winneconne, 
56 Wis. 667, 14 NW 871. 

75. Fugina v. Chicago, etc., R. Co., 
142 Wis. 144, 125 NW 981. 

76. Ripley v. Essex, etc., Counties, 
40 Nid: Le 4052). 

[a] A New Jersey statute (Act of 
Febr. 27, 18383 [Rev, St. p 88] § 17), 
forbidding the commander of a ves- 
sel to approach within ten rods of 
any drawbridge without first lower- 
ing his sails so as to give time for 
the hoisting of the draw and to en- 
able the vessel to pass’ gently 
through, does not require that the 
sails be taken down.entirely. Ripley 
v. Essex, etc., Counties, 40 N. J. L. 45. 

77. Com. v. Chase, 127 Mass. 7. 

78. New Haven, etc., Toll Bridge 
Co. v. Bunnell, 4 Conn. 54; Gates v. 
Northern Pac. R. Co., 64 Wis. 64, 68, 
24 NW 494 [app dism 131 U. S.° 442, 
9 SCt 801, 33 L. ed. 218]. 

“Ought the assignors to have 
opened the draw every time they 
wished to pass the bridge with a tug- 
boat? If any such duty was im- 


posed upon them, it: was by virtue of. 
their right to abate the nuisance and | 


not suffer unnecessary damage by 
, avd J < ¥ ' ‘ 


the delays occasioned thereby by rea- 
son of its continuance. This prin- 
ciple would scarcely be a safe one in 
such a caSe where the company had 
the right to keep the draw closed 
when necessary for their use in run- 
ning railway trains across the bridge. 
. A train of cars might rush upon 
the bridge without notice just when 
the draw should be so open.’ Gates 
v. Northern Pac. R. Co.) supra. - 

79. Gates v. Northern Pac. R. Co., 
64 Wis. 64, 24 NW 494. f : 

80. Gates v. Northern Pac. R. Co., 
64 Wis. 64, 24 NW 494 [app dism 131 
U. S. 442,-9°SCt 801,'33 L. ed. 218]. 

81. New Haven, etc., Toll Bridge 
Co. v. Bunnel, 4 Conn. 54, 

82. Angola Transfer Co. vy. Texas, 
etc., R. Co., 14 F, (2d) 484 [rev on 
other grounds 18 F, (2d) 18]; Valvo- 
‘ine Oil Co. v. Davis, 282 Fed. 216; St. 
Louis, etc., Packet Co.: v. Keokuk, 
etc., Bridge ‘Co., 31 Fed: 755; Ander- 
son v. Pennsylvania R. Co.,.76 N. J. 
DEALS TUAL 33S, 

{a] Insufficiency of tow line.—A 
tug towing a barge (and neither the 
barge nor the tender of a drawbridge) 
was held liable where, as the vessels 
waited for the opening of the draw, 
the lines between the tug and the 
tow parted, owing to the insufficiency 
of the lines or their improper fasten- 
ing, thus allowing the barge to be 
carried against the draw by the tide. 
The Archie Crossman, 282 Fed. 321. 

{[b] Passing through draw is not 
passing “under bridge.’—A statute 
requiring boats passing under a 
bridge to take certain precautionary 
measures, namely, to drop anchor and 
drag through, does not apply to boats 
going through a draw. Crouch y. 
Charleston, ete., R. Co., 21.S. C. 495. 

83. Derby v. Staten Island Rapid 
Transit R. Co., 254 Fed. 882; O’Keefe 
v. Staples Coal Co., 201 Fed. 135; 
Munroe vy. Chicago, 194 Fed. 936, 114 
CCA .572; Clement v. Metropolitan 
West Side El. R. Co., 123 Fed. 271, 59 
CCA 289; Anderson v. Pennsylvania 
RxKCo., \C6UN. Tei TIBET AY Sid ae 

fa] Tlustrations.—(1) Where a 
steamer navigating a river at night 
signaled when eight hundred feet 
away for ‘the opening of a draw- 
bridge and then proceeded for about 
four hundred feet at slow speed, sig- 
naling twice more, and then, the 
draw not having opened, attempted 
to stop and back but her momentum 
and the current carried her against 
the bridge, it was held that she was 
not at fault. Munroe v. Chicago, 194 
Fed. 936, 114 CCA 572. (2) A tug 
towing a schooner into an unopened 
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the emergency created by the negligent management 
of the draw,** even though the navigators may not 
have pursued the wisest course under the circum- 
stances;*° but on the other hand, the navigator must 
exercise due care,°° and the pilot of a vessel may 
not speculate on the hazards incident to a failure to 
open a draw and continue to advance. toward an 
unopened draw contrary to the demands of pru- 
dence’? or where a harbor regulation requires that 
the vessel be checked unless a return signal from 
the bridge is received,** and it is neghgence for a 
vessel to proceed after receiving a signal given in 
time and for good cause that the bridge is not 
Even where a local ordinance requires that 
drawbridges shall remain open at night except when 
temporarily closed to permit crossing, a navigator 
is negligent in assuming on a dark night that the 


open.®® 


drawbridge in the nighttime was 
held not negligent where it appeared 
that the tug gave reasonable signals 
for opening the draw and after ap- 
proaching nearer than six hundred 
feet could not safely have turned or 
stopped with the tow, and that on 
previous occasions the draw had been 
opened when she was less than that 
distance away. O’Keefe v. Staples 
Coal Co, 201 Wed:.135. ”- 4 
[b] After a signal that the bridge 
is open, a tug was not in fault for 
approaching and entering the open- 
ing bridge with her tow, notwith- 
standing the draw had not then been 
fully opened and locked. Chicago v. 
Mullen, 116 Fed. 292, 54 CCA 94. 
[ec] Admissibility of evidence.— 
On an issue as to whether a county 
was liable for injuries to a vessel 
caused by an alleged defective draw- 
bridge, where the defense of contrib- 
utory negligence was based on the 
contentidn that the captain of the 
vessel should have stopped his boat 
on seeing that the draw did not begin 
to move, as customary, when his ves- 
sel was within a certain distance, 
evidence concerning the usual dis- 
tance of vessels from the bridge 
when the bridge tenders began to 
move the draw was admissible to 
show how quickly the draw might 
be o: ened, and how soon the captain 
of an approaching vessel ought to 
apprehend danger. Mattlage v. Hud- 
son. County, 63 N. J. L. 583, 44 A 756. 
84. The Charles Mulford, 257 Fed. 
131; Star SS. Co. v. Vancouver, 23 
B. C. 317, 30 DomLR 484, 34 WestLR 
1188. 
{a] Thus, where the operators of 
a drawbridge negligently failed to 
hear or answer the signals of a tug 
with a tow of twenty-five barges, ap- 
proaching the bridge on the flood 
tide, the tug was not negligent in at- 
tempting to turn her tow, there being 
no time to affix hawsers to hold it 
back, and the owners of the bridge 
were liable for injuries to a barge, 
with which one of the barges of the 
tow collided while the turn was being 


made. The Charles. Mulford, 257 
Fed. 131. 
85. Chicago ov. Michigan, etc., 


Line, 201 Fed. 89, 91, 119 CCA 427; 
Boland v. Combination Bridge Co., 94 
Fed. 888. 

“That in the excitement and alarm 
caused by the reckless mismanage- 
ment of the bridge, the officer should 
have... failed to do the wisest 
thing, in no way relieves the city 
from the result of the carelessness 
of its servants.’ Chicago v. Michi- 
gan, etc., Line, supra. 

[a] Tllustration.—Where the fail- 
ure of a tender of a bridge across a 
navigable river to open the draw in 
time for the passage of a steamer 
approaching from up the stream im- 
posed upon those in charge of the 
vessel the necessity of hasty action 
to prevent a collision with the bridge, 
an error of judgment on their part, 


not. be 


SS. Co., 
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him.°? 


damages.®*® 


committed in the haste and confu- 
Sion incident to the situation, will 
imputed to the vessel as a 
fault. Boland vy. Combination Bridge 
Co: 94 "Fed. 888, 

86. Gilmour vy, Bay 
Bridge :Co., 20 Ont. A. 281. 

87. Southern R, Co. v. Reeder, 152 
Ala. 227, 44 S 699, 126 AmSR 23. 

[a] Duty of pilot.—The pilot of 
the boat is required so to order his 
conduct as not to pass beyond the 
point where prudence would indicate 
that further reliance on the opening 
of the bridge would likely result in 
injury if the draw were not opened 
in time. Southern R. Co. v. Reeder, 
152 Ala. 227, 44 S 699, 126 AmSR 23. 

88. Northern Pac. R. Co. v. Duluth 
252 Fed. 544, 164 CCA 460 
[certiorari den 248 U. S. 575 mem, 39 
SCt 12 mem, 63 L. ed. 428 mem]. 

[a] Construction of regulation.— 
A harbor regulation, providing that 
where the signal is given for open- 
ing a bridge and no return signal is 
received the vessel shall be checked, 
applies where the draw is already 
open and the signaling vessel, with- 
out receiving a reply signal, proceeds 
and collides with the bridge after the 
draw has been closed, and such ves- 
sel is deemed at fault for the colli- 
sion. Northern Pac, R. Co. v. Duluth 
SS. Co., 252 Fed. 544, 164 CCA 460 
[certiorari den 248 U. S. 575 mem, 39 
SCt 12 mem, 63 L. ed. 428 mem]. 

[b] Sufficiency of signal from 
bridge.—It is not the duty of the 
vessel ‘‘to delay proceeding until it 
receives some special signal 
those in charge of the bridge to pro- 
ceed. The usual customary signal’ 
is all that is required; and, if the 
only signal to proceed is the raising 
of the draw, the captain of the tug 
cannot be deemed negligent if he pro- 
ceeded, although those in charge of 
the draw be required by law to give 
some other signal.” The Louise 
Rugge, 234 Fed. 768, 771 [aff 239 Fed. 
458, 152 CCA 336). 

89. Donovan v. New York Cent, R. 
Gos..16:.= (2d) 611. 

[a] Defenses.—Where a tug boat 
approaching a drawbridge at a dis- 
tance of fifteen hundred feet signals 
its intention to pass and the operator 
of the draw at once signals that the 
bridge is not opening, there being am 
approaching train traveling at un- 
known speed somewhere in the block 
adjacent to the bridge, there is no 
liability for damages suffered by the 
tug in collision with the _ bridge. 
“There is nothing in the statute or 
regulations which justifies a vessel 
which has received a warning to the 
contrary to proceed upon. the assur- 
ance that the bridge will open at 
once in response to a signal, without 
reference to the safety of approach- 
ing trains and other surrounding cir- 
cumstances.’”’ Donovan y. New York 
Cent. R. Co., 16 F.. (2d), 611, 618. 

90. Landry v. Duplantis, 137 La. 
839, 69 S 271, 


of Quinte 


[§ 81] ce. Injuries to Bridges.®° 
bridge may recover damages for injuries’ thereto 
from improper or negligent navigation,®’ or may 
enjoin an improper method of navigation through a 


sound tes 
bridge was closed is admissible upon 


from 


| drift against the bridge. 


< For later cases, developments and changes in the law see cumulative Annotatio 
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bridge is open.®° It is no defense that plaintiff had 
knowledge that there were defects in the draw,%* 
or that the navigator failed in some duty which 
did not contribute to the injury,®? nor is it negli- 
gent for the navigator to fail to give a signal 
required by a rule of the war department which 
has never been published so as to be binding upon 
The question of contributory negligence on 
the part of those in charge of the vessel is generally 
one for the jury.** 
and those in charge of the vessel are negligent, the 
practice in the federal courts is to divide the 


Where both the bridge owner 


The owner of a 


91. Crouch y. Charleston, etc. R. 
Co. 21 SC, 495; 

92. Greenwood vy. Westport, 60 
Fed, 560. ‘ 

[a] Rule applied.—It is no de- 


fense that the vessel’s master was 
without a pilot’s license, where the 
master was not guilty of any negli- 
gence contributing to the _ loss. 
Greenwood y. Westport, 60 Fed. 560. 


93. Fugina v. Chicago, etc., R. Co., 
142 Wis. 144, 125 NW 981. 
[a] Evidence of a custom by 


which an approaching boat did not 
its whistle unless the draw- 


the. question of contributory negli- 
gence in failing to sound its whistle 
where a rule of the war department 
requiring the whistle to be sounded 
had not been published as required 
by statute. Fugina v. Chicago, etc., 
R. Co., 142 Wis. 144, 125 NW 981. 
94. Southern R. Co. v. Reeder, 152 
Ala. 227, 44 S 699, 126 AmSR 23; 
Anderson vy. Pennsylvania R. Co., 76 
N. J. L.. 718, 71, A 333; Mattlage -y. 
Hudson County, 63 N. J. L. 583, 44 A 
756; Ripley v. Essex, etc., Counties, 
40 N. J. L. 45; Galveston-Houston 
Electric, R.; Co; -v..,Stautz, (Tex, ‘Civ. 
A.) 166 SW 11; Fugina v. Chicago, 


ete, R., Co., 142 Wis. 144, 125 NW 
A: 
[a] Wind, tide, and the character 


of the vessel are to be considered in 
determining the question of contribu- 
tory negligence. Galveston-Houston 
Blectric. R...Co. \v.. Stautz,, (Tex. Civ. 
A.),.166 SW 11. 

95. Great Lakes Towing Co. v. 
Masaba -SS, Co., 237. Fed. 577, 150 
CCA 459; Smith v. Shakopee, 103 Fed. 


240, 44 CCA 1; Edgerton vy. The 
Mayor, ete., 27 Fed. 230. 
96. Liability for injuries to 


Drlagen generally see Bridges §§ 115—- 


97. Toll Bridge Co. v. Langrell, 
47 Conn. 228; Bucki v, Cone, 25 Fla. 
1, 6 S 160; Sewall’s Falls Bridge v.° 
Fisk, 23 N. H. 171, 

[a] Recoupment.—The damages 
suffered by the bridge may be re- 
couped against the damages. suf- 
fered by the vessel. Northern Pac. 
R. Co. v. Duluth SS. Co., 252 Fed. 544, 
164 CCA 460 [certiorari den 248 U. S. 
575 mem, 39 SCt 12 mem, 63 L. ed. 
428 mem], 

[b] Who may sue.—Where a 
bridge was built and “had always 
been maintained by the town, an ac- 
‘tion for injury thereto was properly 
brought in the name of the town. 
Langs v.- The Portage, 26 Wis. 

[c] Evidence that after a stormy 
night a steamer was found to have 
drifted against the bridge which was 
damaged is sufficient to place the 
burden upon the owners of the 
steamer to account for the necessity 
which they were under by letting her 
Cataraqui 
aes Co. v. Holcomb, 21 U. Cc. Q. B. 


ns, Same title, page and note number, 
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draw which threatens injury to the bridge.98 A ves- 
sel must approach a bridge with reasonable skill and 
care to avoid injuring it, having in view the diffi- 
culties and perils including those caused by the 
bridge itself, but need not guarantee its safety,°? 
and is not liable for an injury to a drawbridge while 
advancing slowly, and in the justified expectation 
that the draw would be opened and in the absence 
of any signal to the contrary.1. Nor is a vessel owner 
liable for an injury to a bridge occasioned by rea- 
son of the absence of lights thereon where he is 


exercising due care in navigation.” 


the bridge opening is narrower than that prescribed 
by the war department depends on whether the vari- 


ation from the specifications is the 
of the collision and injury.’ 


[ad] Instructions.—It is not proper 
to instruct a jury that if a bridge 
over a navigable stream is a lawful 
structure, and a steamboat is run 
down against it, injuring one of the 
piers, the verdict shall be for the 
bridge company, since it excludes the 
possibility that the accident may 
have been purely fortuitous. St. 
Louis, ete., Packet Co. v. Keokuk, etc., 


Bridge Co., 31 Fed. 755. 
932) “Texas;* ete, (Rk. ,Co. sv. Inter- 
state-"Lransp. “Col 155. U: S.°385,- 25 


SCt 228, 39 L. ed. 271 [aff 45 Fed. 5]. 
See Texas, etc., R. Co. v. Interstate 
Transp. Co., 42 Fed. 261 (where in- 
junction was denied upon failure to 
show that defendant’s navigation of 
river was dangerous to bridge). 

99. Wilmington R. Bridge Co. v. 
Franco-Ottoman Shipping Co., 259 
Fed. 166, 170 CCA 234; St. Louis, etc., 
Packet Co. v. Keokuk, etce., Bridge 
Co,, 31 Med: .755. 

[a] Duties defined.—A pilot who 
is taking his vessel through a draw 
is obliged to use only ordinary skill 
and care not to injure the structure; 
there is no duty imposed upon him 
to use extraordinary skill and care, 
or the best method of passing 
through. If the method used be rea- 
sonably safe, it is sufficient. St. 
Louis, ete., Packet Co. v. Keokuk, etc., 
Bridge Co., 31 Fed. 755. 

[b] Dangerous wind.—A _ vessel 
has been held in fault in collision 
with a bridge pier for attempting to 
pass it in a high wind. The Mollie 
Mohler v. Home Ins. Co., 21 Wall. 
(U. S.) 230, 22 L. ed. 485. 

1. Batchelder v. Hecla Transp. 
COF-ETS TH VA} 105, 

2: New Westminster v. The Steam- 
ship Maagen, 18 B. C.. 441. 

3.* Savannah, etc.,* Transp, ‘Co: v. 
Bete a Bridge Co., 252 Fed. 499, 164 
(e 

[a] aries a bridge opening has 
become somewhat narrowed, by sag- 
ging and bulging, to a width less 
than that approved by the war de- 
partment, the test of the liability 
of a vessel injuring the bridge is 
whether the narrowing was the prox- 
imate cause of the collision. Sa- 
vannah, etce., Transp. Co. v. Klaren 
Bridge Co., 252 Fed. 499, 164 CCA 
415. 

4. As affecting logging in streams 
see Logs and Logging §§ 119, 120. 

5. U. S.—Fox River Paper Co. v. 
Wisconsin R. Commn., 274 U. S. 651, 
47) SCt) 669,74 Lu. ed. 1279; Keystone 
Wood Co. v. Susquehanna "Boom Co., 
940 Fed. 296, 1538 CCA 222; York 
Haven Water, etc., Co. v. York Haven 


Paper Co., 201 Fed. 270, 119 CCA 
508. 
N. Y.—Denton v. State, 72 App. 


Div. 248, 76 NYS 167 (implied au- 
thority); James Frazee Milling Co. v. 
State, 122 Misc, 545, 204 NYS 645; 
Thompson Weerkiak. Miller Pulp, etc., 
Co., 111 Misc. 477, 181 NYS 714 [mod 
on other grounds. 195 App. Div, 271, 
186 NYS 817]. 

Wash.—State v. Skagit County Su- 
per. Ct., 42 Wash. 491, 85 P 264. 


[45 C. J.—30] 
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navigation.® 
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[§ 82] b. Dams*—(1) Right To Construct and 
Maintain—(a) In General. 
thority is necessary for the lawful erection of a dam 
in navigable waters,> and if a petition for leave to 
erect is required it must strictly comply with the 
However, it has been held that if the 
character of the navigation is such that a dam will 
not materially interfere with it, the riparian owner 
has a right to place a dam in the stream without 
In any event, whether or not the right 
to construct or maintain has been conferred by 
it is subject to the paramount right of 


Generally statutory au- 


By federal statute it is unlawful to construct 
a dam in a navigable water of the United States 


without the consent of congress and the approval 


Wis.—Wisconsin River Impr. Co. v. 
Lyons, 30 Wis. 61. 

Ont.—Clipsham y. Orillia, 5 Ont 
WR 298 (sanction of provincial and 
federal governments is essential). 

[a] Ariparian owner without title 
to the bed of a navigable stream has 
no right to maintain a dam without 
the consent of the state. Thompson 
v. Ft, Miller Pulp, etc., Co., 111 Misc. 
47s! V3BONYSwat14 [mod on other 
grounds 195 App. Div. 271, 186 NYS 
817]. See West Virginia Pulp, etc., 
Co. v. Peck, 82 Mise. 72, 143 NYS 
720 (where the expression “on their 
own land’ in a statute evidencing 
the consent of the state was con- 
strued as not recognizing that the ri- 
parian owner had title to the bed of 
the stream but as used to indicate 
the location of the dam). 

[b] Power of state.—(1) It is 
competent for the state to grant and 
for individuals to acquire the right 
to erect a dam on a navigable stream 
and to possess it as individual prop- 
erty. Dermott v. State, 99 N. Y. 101, 
1 NE 242. (2) Where the state, in 
the construction of a canal, appro- 
priated the situs of a power dam, de- 
stroyed the owner’s dam, and erected 
its own in place thereof, the owner 
could not construct a dam across the 
river below the state dam, and back 
the water up against the state dam 
and the other’ state structures. 
Northern New York Power Corp. v. 
State, 111 Misc. 13, 181 NYS 588. 

[ec] In Kentucky the county court 
may authorize the construction of a 
dam. Cumberland River Lumber Co. 
y. Com., 138-Ky:. Op. 337: : 

{d] In Michigan, under a consti- 
tutional provision (1) authority to 
build a dam across navigable waters 
must be obtained from the county 


supervisors. Peo. v. Grand Rapids- 
Muskegon Power Co., 164 Mich. 121, 
129 NW 211. (2) The necessity of 


authority from the board of super- 
visors exists only where the stream 
is wholly within the state. Ryan v. 
Brown, 18 Mich, 196, 100 AmD 154. 
(3) The board of supervisors has 
power to limit the time within which 
a dam must be erected but no power 
to forfeit the privilege to erect a dam 
completed in time, because other 
dams included in the permit but not 
forming part of one scheme of  im- 
provement were not completed in 
time. Peo. v. Grand Rapids-Muske- 
gon Power Co., supra. 

[e] Navigation companies are 
sometimes given the power to build 
dams with the same right to erect 
a dam in a river that’ a proprietor 
has to erect one on his own land. 
Lehigh River Bridge v., Lehigh Coal, 


etc., Co., 4 Rawle (Pa.) 9, 26 AmD 
‘lalate 
{f] Presumption from grant of 


authority.— Where dams were built 
in a river, under a legislative grant 
of authority therefor, for the purpose 
of improving the navigability of the 
river, the presumption is that the 
dams so built were necessary and 
proper for the purpose authorized, 


and were erected in good faith. Moor 
v. Veazie, 31 Me. 360. 

6 Powers v. Irish, 23 Mich. 429; 
Lamprey v. Nelson, 24 Minn. 304. 

7 Ky.—Ireland vy. Bowman, 130 
Ky.°153, 161, 113.Sw 56, 114 SW 338, 
17 AnnCas 786 [eit Cyc]. 

Minn.—Kretzschmar vy. Meehan, 74 
Minn. 211, 77 NW 41. : 

Or. —Guilliams v. Beaver Lake Club, 
90 Or: 13, 175..P. 437: Trullinger . v. 
Howe, 53 Or. 2195 90 Pp 548, 99 P 880, 
22 LRANS 545; Hallock y. Suitor, 37 
Or. 9, 60 P 384 

Wis.—Eau Claire Dells Impr. Co. 
% Eau Claire, 172 Wis. 240, 179 NW 


N. B.—Roy v. Fraser, 36 N. B. 113. 

[a] Riparian owuers may alter the 
channel by constructing dams so far 
as such changes are possible without 
an infringement of the public right 
to such a free way as would be af- 
forded by the stream in its natural 
condition. Connecticut River Lum- 
ber Co, v. Olcott Falls Co., 65 N. H. 
290, 21 A 1090, 13 LRA 826. 

[b] Prescription.—(1) The right 
to maintain a dam may arise by pre- 
scription as against a private person, 
but there is no right to raise the 
dam above the height at which it 
has existed during the prescriptive 
period. Ireland vy. Bowman, 130 Ky. 
153, 113 SW 56, 114 SW 338, 17 Ann 
Cas 786. (2) No prescriptive right 
to maintain a dam is obtainable 
against the state. Olive v. State, 86 
Ala. 88, 5 S 653, 4 LRA 33; Dyer Ave 
Curtis, 72 .Me. 181; Watervliet Hy- 
draulic Co. v. State, Lit App. Dive re, 
163 NYS 939; Finch” v. ~ State, 122 
Misc, 404, 203 NYS 165; Crill v. 
Rome, 47 HowPr (N. Y.) 398. (3) A 
prescriptive right may be acquired 
as against an upper riparian owner. 
Swan v. Munch, 65 Minn. 500, 67 NW 
1022, 60 AmSR 491, 85 LRA 748. See 
generally Hasements § 23. 


8. Ill—Elgin v. Elgin Hydraulic 
Co.,. 85 Ill. A, 182 [aff''194 Ill. 476, 
62 NE 929]. 


Ind.—Cox y. State, 3 Blackf. 193. 


Me.—Dyer vy. Curtis, 72 Me. 181; 
Knox v. Chaloner, 42 Me. 150. 
N. Y.—West Virginia Pulp, etc., 


Co. v. Peck, 104 Mise: 172, 171 NYS 
ae [aff 189 App. Div. 286, 178 NYS 
63]. 


Or.—Guilliams v. Beaver Lake 
Club, 90 Or..18, 175 P 437. 
Wis.—Atty.-Gen. v. Bay Boom 


Wild Rice, ete., Co., 172 Wis. 363, 178 


NW 569. 
N. B.—Roy y. Fraser, 36'N. B. 113. 
Ont.—Atty.-Gen. v. Wynne, 2 Ont 


WR 11382; John Stirret & Sons, Ltd. 
v. Kaministiquia Power Co., Ltd., 31 
OntWN 17 [app allowed on other 
grounds 32 OntWN 385] 

[a] Improvement of navigation.— 
A statutory authority to construct a 
dam is subordinate to the _ state’s 
right to improve navigation. Cohoes 
Power, etc. Corp. v. State, 128 Misc. 
1380, 217 NYS 8389; West Virginia Pulp, 
etc., Co: v. Péck, 104 Mise. 172, 171 
NYS. 1065 [aff 189 App. Div. 286, 178 
NYS 663]. 
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of the plans by the war department,® and where 
the stream is wholly within a state the joint assent 
of the national and state governments is necessary.’? 

Imposition of conditions. It is within the power 
of the state to require as a condition to the grant- 
ing of permission to operate and maintain a dam 
which has been built without previous state author- 
ity that the applicant for permission shall consent 
in advance to a particular valuation of the prop- 
erty in the event that it shall be taken over by the 
state or a municipality.1t Where a franchise to 
erect a dam is granted subject to a reservation by 
the state of the right to improve navigation in the 
stream at such time and manner as it may deem fit, 
the grantee is not entitled to compensation for any 
invasion of its rights by such an improvement.” 

[§ 83] (b) Statutory Provisions. Statutes per- 
mitting the erection of dams are to be limited to 
streams of the class to which they apply,'* but in- 
clude streams afterward brought within the desig- 
nated class.14 Such statutes need not expressly de- 
clare that the improvement of navigation is the 
principal object,’® and, in so far as they forbid the 
erection or maintenance of a dam so as to obstruet 
or impede the navigation, they are but declaratory 
of the common law,'* although ordinarily a provi- 
sion to such effect is to be liberally construed, since 
a literal construction would destroy the grant.** 
A statute intended for the improvement of naviga- 
tion, which authorizes a riparian owner to erect 
and maintain a dam subject to certain conditions 
is, when accepted by the riparian owner and com- 
plied with by him, a contract between the state 
and the riparian owner superseding the original 
rights of the parties in the stream.*8 

Federal statutes. The federal statute forbidding 


9. Economy ‘Light, etc., Co. v. U. 14, 
S:, 256 U. S. 113, 41-SCt 409, 65.L./ed, | (Pa,). 273. 
847; State v. Skagit County Super. [a] 
*Ct., 42 Wash. 491, 85 P 264, 

[a] Where the stream is not navi- 
gable above the dam, a permit from 
the federal government is not neces- 
sary. State v. Skagit County Super. 
Ct., 121 Wash. 181, 209 P.17. 

[b] Effect of federal permit.—A 
federal permit to construct a dike or 
embankment, expressly reserving the 
right of free use of the waters by 
the public, confers no right to _con- 15. 
tinue the dike to the injury of the 
public easement of navigation. Atty.- 16. 
Gen. v. Bay Boom Wild Rice, etc..| ham, 36 Pa, 194. 
Co., 172 Wis. 368, 178 NW 569. 17. 

Interpretation and effect of statute 18. 
see infra § 83. 

10. Economy Light, etc., Co. v. U 
S., 256 Fed. 792, 168 CCA 138 [aff 2 
U.S. 1138, 41 SCt 409, 65 L. ed. 847]. 

11. Fox River Paper Co. v. Wis- 
eonsin R. Commn., 274 U. S. 651, 47] ed. 847. 
Sct 669, 71 L. ed. 1279 [aff 189 Wis. [a] 
626, 208 NW 266]. 

12. Cohoes Power, etc., Corp. v. 
State, 128 Misc. 130, 217 NYS 839. 

12: Brown, v.. Com.,..34 Serge. & /R. 
(Pa.) 2738; Cobb v. Smith, 16 Wis, 


act, 


etc., 
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: Thus an.act authorizing ri- 
parlan Owners to erect dams on any 
navigable stream declared by law a 
public highway includes a stream so 
declared after the passage of the 
especially where the summary 
remedy given to persons who may 
sustain damage by,the erection is ex- 
pressly extended to such streams. 
Soe Vv. €Com.,: 3 Sergs &) R.,.CRa.) 


Lohans PREY v. Schulenberg, 41 
Barclay R., -.ete.,,.Co.., Vv. .Ing- 


Ensworth vy. Com., 52 Pa. 320. 25. 
James Frazee Milling Co. v.: 
State, 122 Misc. 545, 204 NYS 645. 26. 
, 19. Act March 3, 
561] St. at L. 1151 ¢ 425) § 9, fa] 

20. Economy Light, SO.na ke 
U. S., 256 U. S,.113, 41.SCt 409,65 L. 


The Desplaines River in Tli- 
nois cannot be obstructed by a dam 
without the consent of 
States government. 
Co.,,v. U.. S,, 256, Ked...792, 168 


CCA 188. [aff 256 U. S,. 113, 41 SCt 


[§§ 82-85 
the construction of a dam in navigable waters of 
the United States without the consent of congress 
and the approval of the plans by the war depart- 
ment? applies to a stream which is navigable in its 
natural state, although not at present used or capa- 
ble of use for commerce owing to changed condi- 
tions or artificial obstructions,?° but not to a slough 
haying little or no utility for navigation.21. The 
consent of congress is given by any statutory lan- 
guage meaning that authority is granted,?* and the 
approval of the secretary of war must be express 
and direct.2? An earlier federal ‘statute prohibiting 
the erection of any obstruction, not affirmatively 
authorized by law, to the navigable capacity of any 
waters of the United States, prohibits the construc- 
tion of a dam in a river, at a point where it is not 
navigable, which so retards the flow of water as to 
affect the navigability of the river at a point where 
the river was before navigable.*+ 

[§ 84] (c) Approval of Plans.2° A public body 
or commission having statutory authority to approve 
the plans and specifications of dams across navi- 
gable streams may not arbitrarily withhold its ap- 
proval.?¢ 

[§ 85] (d) Repairs and Alterations. The owner 
of a dam is entitled to a reasonable time to repair 
it,?” but permission to repair is to be construed as 
permission to repair and maintain as authorized by 
the original statute.?® Where, with the acquiescence 
of the owner of a dam, it has been adapted by the 
state and utilized in connection with a barge canal, 
any subsequent change in the dam detrimental to 
the canal without the consent of the state is un- 
authorized.”® The height at which a dam may be 
maintained having been established, it cannot be 
raised without the consent of the state.?° 


Brown y. Com., 3 Serg. & R. a dam ina river, made no application 


to the secretary of war for approval 
of the plans, but informally sought 
assurance that no permit was neces- 
sary, asserting that the river was not 
navigable, the refusal of the secre- 
tary to act because of want of juris- 
diction was not equivalent to ap- 
proval under Act March 8, 1899 (30 
U,,.8s St. at oh. Tip); 425) §..9..0r 
even to an official inquiry into the 
navigability of the river. Economy 
Light, ete. Co. v.48: 256) ls S 113, 
41 SCt 409, 65 L. ed. 847. 
a nae iy ng bros Dam, etc., 
0., “pag 
povaue , Ct. 770. 4280L, 
Approval by secret; ° 
see anna’ 84, PET RS 
ackman v. Public Serv. 
Commn., 121 Kan. 141, 245 P 1047. 
The public service commis- 
sion of Kansas which is required by 
statute to pass upon the plans and 
specifications of a dam must exercise 
its judgment on the merits and may 
not withhold approval merely at its 
oe Ne ggeces ys volition. Jackman 
v. Public Serv. Commn., 12 
25 1047, , 121 Kan. ha 
27. ratt v. Brown, 106 Mi 
64 NW 583. : pty ete 


1899. (30 U.S. 


ete., 


the United 
Eeonomy Light, 


‘661. 

[a] The Alabama statute (Code 
[1907] § 38627), relating to the con- 
.struction of dams on watercourses by 
‘corporations having the right to 
manutacture and supply water power, 
authorizes the construction of dams 
by water power companies on navi- 
gable as well as nonnavigable 
streams, ‘but §§ 6148, 6149 of that 
eode authorize the damming of navi- 
gable streams only by corporations 
organized for the purpose of improv- 
ing navigation, and, in connection 
therewith, of developing water power 
by the dam and lock system. State 
y, webaran Power Co., 176 Ala. 620, 
o . 


409, 65 L. ed, 847]. 

21. State v, Skagit County Super. 
Ct., 42 Wash. :491, 85 P 264. 

22. See case infra this note. 

[a] Thus the word “assent” in a 
statute providing that ‘‘the assent of 
Congress is hereby given’ to con- 
struct a certain dam is the equiva- 
lent of the word “authorize” or “em- 
power,” and effectually confers au- 
thority, especially where the title of 
the act recites the “granting” of the 
right. Hagerla v. Mississippi River 
Power Co., 202 Fed. 776. 

23. Economy Light, etc., Co. v. U. 
ay 256, U. S, 1138,.41.8Ct.409, 65 L., ed, 


47. 
[a] Thus, where one constructing 


28. Arpin v. Bowman, 83 Wis. 54 
58 NW 151. ; 

29. West Virginia Pulp, etc., Co. 
v. Peck, 189 App. Div. 286, 178 NYS 
Pesteoe 104. Misc. 172, 171 NYS 

[a] FPlashboards placed upon the 
dam after the construction of the 
canal may be removed by the state 
without liability for trespass. West 
Virginia Pulp, etce., Co. v. Peck, 189 
App. Div. 286, 178 NYS 663 [aff 104 
Misc. 172, 171 NYS 1065]. 

30. Cohoes Power, etc., Corp. v. 
State, 128 Misc. 130, 217 NYS 839; 
West Virginia Pulp, ete., Co. vy. Peck, 
82 Mise. 72, 143 NYS 720. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 86-89] 


| [§ 86] (e) Revocation or Forfeiture of Permis- | 


sion or Franchise. A statutory right to erect a dam 
has been held but a license which is revocable when- 
ever the interests of the public may so require,*! 
especially before the authority conferred has been 
acted upon.*? A franchise to a private corporation 
for the erection of a dam is regarded as granted to 
be exercised for the public benefit,?? and may be 
abandoned and forfeited by nonuser for an unrea- 
sonable length of time.*4: On the other hand, where 
the grant of a franchise reserves no right of repeal 


and has been complied with by the grantee, it can-, 


not be repealed at the pleasure of the state,?° and 
the same rule applies to such charters granted to 
natural persons or corporations reserving the right 
of repeal where the dam has been constructed and 
the repeal amounts to a confiscation of property 
without compensation,?® Consent given by the state 
to the erection of a dam in the bed of a stream, 
the ownership of which is in the state, is sufficiently 
revoked by declaration by the legislature of its in- 
tent to canalize the river.*" 

[§ 87] (2) Manner of Construction. A dam must 
be built as provided for by the statute,** including 
its height,?® and the construction of a suitable slope 
or lock,® which will admit the passage of rafts 
which can be navigated on the deeper water created 


31. Elgin v. Elgin Hydraulic Co., | 23 Wis. 410. 
85 Ill. A. 182 [aff 194 Ill. 476, 62 NE 42, 
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by the dam itself.4t. The right to erect a wing dam 
upon one side of a river gives no right beyond the 
center thereof.4? 

[§ 88] (3) As Constituting Obstruction or Nui- 
sance. A dam which materially obstructs naviga- 
tion is unlawful and a nuisance,** especially where 
erected without authority,*4 or where it impedes 
navigation beyond what the statute authorizes,*® or 
is not kept in the condition required by the. stat- 
ute.*® On the other hand, a.dam is not a nuisance 
if it does not materially obstruct navigation, al- 
though erected without authority,*7 and a dam con- 
structed by lawful authority is not a nuisance, 
although it obstructs navigation,*® and its construc- 
tion will not be enjoined.*® Likewise, a dam built 
at a specified place and of a height expressly author- 
ized by an act of the legislature is not a public 
nuisance subject to indictment.°° A temporary ob- 
struction while remodeling a lock or dam where the 
first one has proved defective is not a nuisance.®4 

[§ 89] (4) Injuries—(a) Injuries Caused by Dam. 


‘There is no liability for injuries caused by a dam 


which is constructed under statutory authority and 
in compliance therewith,°? but the owner of the dam 
is liable where the statute requires expressly or by 
implication that the dam shall not obstruct naviga- 
tion,°? or provides for the indemnification of those 


24 L. ed. 525; Watts v. Norfolk, etc., 
R. Co., 39 W. Va. 196, 19 SE 521, 45 


929]; Barclay R., etc., Co. v. Ingham, 
36 Pa. 194. See Thompson y. State, 
204 App. Div. 684, 198 NYS 590 (rule 
applies if no contract right with state 
conflicts). 

32. Elizabeth City Water, etc., Co. 
vy. Elizabeth City, 188 N. C. 278, 124 
SE 611. 

33. Cohoes Power, etc., Corp. v. 
State, 128 Misc. 130, 217 NYS 839. 

34. Cohoes Power, etc., Corp. v. 
State, supra; State v. Bancroft, 148 


Wis. 124, 134 NW 330, 38 LRANS 
526. ; 
[a] Nonuser for nineteen years is 


ground for revocation and forfeiture 
of franchise. Cohoes Power, etc., 
Corp. v. State, 128 Misc. 130, 217 NYS 


out f 
: 35. State v. Bancroft, 148 Wis. 
124, 134 NW 330, 38 LRANS 526. 


36. State v. Bancroft, supra. See 
generally Constitutional Law §§ 993, 


ae, etc., Co. 


37. West Virginia Pulp, 
v. Peck, 189 App. Div. 286, 178 NYS 
663. [aff 104 Mise. 172, 171 NYS 
1065] 


38. Parker v. Cutler Milldam Co., 
20 Me. 353, 37 AmD 56. ; 
Arpin y. Bowman, 83 Wis. 54, 
53 NW 151. 
ng) Neaderhouser v. State, 28 Ind. 
257; Newbold v. Mead, 57 Pa. 487; 
State v. Cullum, 29 S. Cc. L. 581; 
Volk v. Eldred, 238 Wis. 410. 

[a] Reciprocal duties.—The chute 
of a dam must be so constructed as 
not to require more than the usual 
skill and care to run it safely, and 
the navigator owes the duty of pre- 
paring his rafts or floats to suit a 
proper chute and to run them with 
ordinary diligence and_ skill. New- 
pold v. Mead, 57 Pa. 487. 

[b] In Michigan, under the con- 
stitution and statutes, it is not com- 
petent to require a water power com- 
pany damming a navigable river to 
place locks in the dam so as to ad- 
mit of the passage of boats. Valen- 
tine v. Berrien Springs Water-Power 
Co., 128 Mich. 280, 87 NW_ 370. 

4l. Volk v.« Eldred, 23 Wis. 410. 

[a] Thus a statute authorizing a 
dam and requiring ‘‘a good and suf- 
ficient slide, that will admit the pas- 
sage of all. such rafts as may navi- 
gate said river’ refers to such rafts 
as can navigate the eae after the 
improvement in navigation occa- 
clubiad by the dam. Volk v..Eldred, 


ete., Co., 111 Mise. 477, 181 NYS 714 
{mod on other grounds 195 App. Div. 
271, 186 NYS 817]. : 

43. Hood v. U. S., 49 Ct. Cl. 669; 
Dyinel v. Veazie, 44 Me. 167, 59 AmD 


[a] Prima facie a nuisance.—A 
dam erected across a river is prima 
facie a nuisance. Hogg v. Zanesville 
Mfg. Co., Wright (Oh.) 139; Com. v. 
Church, 1 Pa, 105, 44 AmD 112. But 
see Criswell v. Clugh, 3 Watts (Pa.) 
330 (statutory remedy exclusive). 

44. Fox River Paper Co. vy. Wis- 
consin R. Commn., 274 U. S. 651, 47 
SCt 669, 71 L. ed. 1279; Dyer v. Cur- 
tis, 72 Me. 181; State v. Godfrey, 12 
Me.’ 361; Com: vy. Church,’ 1 Pa’ 105, 
44 AmD 112. See Peo. v. State Tax 
Commn., (ZaT- NAY Yan oS) 159" NE 708 
(dictum). 

[a] A dam for excluding salt 
water from an ice pond, where the 
dam obstructs a navigable waterway, 
is a public nuisance, in the absence 
of legal authority for creating the 
obstruction, Dyer v. Curtis, 72 Me. 


181. 

45. Knox y. Chaloner, 42 Me. 150; 
State v. Godfrey, 12 Me. 361; Ren- 
wick vy. Morris, 3 Hill (N. Y.) 621 
faff 7 Hill 575]; Newbold v. Mead, 
57 Pa. 487. 

46. Hogg v. Zanesville Canal, etc., 
Co., 5 Oh. 410. 

47. Hau Claire Dells Impr. Co. v. 
Eau Claire, 172 Wis. 240, 179 NW 2. 

[a] Excessive height or insuffil- 
cient provision for passage consti- 
tutes an obstruction but does not ren- 
der a dam a nuisance where it is 
rightfully in the stream. Trullinger 
vy. Howe, 53 Or. 219, 97.P 548, 99 P 
880, 22 LRANS 545. 

[b] As depending on navigability 
of water.—(1) A dam at an unnavi- 
gable place in a stream cannot. be 
said to be an impediment to naviga- 
tion. Hall v. Lacey, 3’ Grant (Pa.) 
264. (2) Where there is no present 
navigation on a river, the construc- 
tion of a dam is not objectionable. 
Peo. v. Economy Light, etc., Co., 241 
Til, 290, 89 NE .760 [writ of error 
dism: 234 U.°S..497%, 34 SCt 973) '58 ‘L, 
ed. 1429]. (38) In order to constitute 
a milldam a nuisance, as erected 
upon tidewaters, it should appear to 
stand within the flow of common and 
‘ordinary tides. 
8 Me. 138, 22 AmD 228. 

' 48... Pound y. Turck, 95 U. S. 459, 


Simpson y. Seavey, | 


AmSR 894, 23 LRA 674. 

49. Havre de Grace vy, Harlow, 129 
Md. 265, 98 A 852. 

[a] Although a statute does not 
require that a dam be equipped with 
locks or chutes, the construction of 
the dam as authorized by the statute 
will not be enjoined, the legislature 
still having power to require the con- 
struction of locks whenever neces- 
sary for the purposes of navigation. 
Havre de Grace v. Harlow, 129 Md. 
265, 98 A 852, 

50. Stoughton v. State, 5 Wis, 291. 

Compare Cumberland River Lumber 
Co. v. Com., 13 Ky. Op. 337 .(where 
the dam was not constructed even to 
the height authorized by the county 
court). 
_ [a] It seems that if the authority 
is general only, without specifying 
the place, height, or other require- 
ments, the grant of such power is 
not necessarily a defense. Stough- 
ton v. State, 5 Wis. 291; Luning v. 
State, 2 Pinn. (Wis.) .215, 52 AmD 
158, t Chandl. 178. 

51. State v. Charleston Light, etc., 
Co., 68 S. C. 540, 47 SE 979. 

52. Pound y. Turck, 95 U. S. 459, 
24 L. ‘ed. 525. 

[a] Injunction.—Authority from 
the legislature to efect a dam is a 
complete defense to a suit for an in- 
junction to restrain the changing of 
the water level of the lake, where it 
appeared that the water had at no 
time been drawn down to a point 
below that authorized by the statute. 
State v. Sunapee Dam Co,, 70 N. H. 
458, 50 A 108, 59 LRA 55. ; 

53. Treat v. Lord, 42 Me. 552, 66 
AmD 298; Bacon v. Arthur, 4 Watts 
(Pa.) 437. ‘ 

fa] Interpretation.—A statute au- 
thorizing the construction of a dam 
is not to be construed as permitting 
the creation of an obstruction which 
will destroy the public easement or 
right of way in the stream. Treat v. 
Lord, 42 Me. 552, 66 AmD 298. 

{[b] Stage of water at the time of 
the loss is not a defense where the 
dam is required to be constructed so 
as not to obstruct navigation. Plu- 
mer v. Alexander, 12 Pa. 81. 

[c] Damages held too remote.— 
Rainy River Nav. Co. v. Ontario, etc., 
Power Co., 12 DomLR 611, 4 OntWN 
1591, 24 OntWR_ 897 [varied 6 Ont 
WN 533, 26 OntWR 752, 17 DomLR 
850]. ; 


\ 
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injured,** or the dam is not kept in the condition 
required by the statute,°> provided the navigator 
used ordinary eare, diligence, and skill.°° Where 
one erects a dam in conformity with law, and the 
chute has been rendered unnavigable by flood or ac- 
cident, he is not liable for damages occasioned 
thereby, before he had time to make repairs,*’ but 
is hable for an unnecessary obstruction too long 
continued.®® One maintaining a dam is liable for in- 
juries to a vessel moored above the dam, occasioned 
by the breaking of the dam or gates through his 
fault.5° 

Flooding and diversion. It is generally held that 
the proprietors of a dam are not liable to upper 
riparian owners or the owners of a bridge above the 
dam for injuries resulting from the backing up of 
the water because of the dam,°° although in some 
instances they have been held liable.“ And where 
the erection of a dam would cause injury to mill 
property situated above in another state, an injunc- 
tion will be granted.®°? A dam owner has been held 
hable for damages occasioned by sending masses of 
logs down the stream by means of a flood caused 
by opening the dams.®* The fact that plaintiff is 
himself obstructing a navigable stream by means of 
a dam is no defense to a suit to restrain the diver- 
sion of water above by means of a dam erected sub- 
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sequently.** <A license from the federal water power 
commission to place flashboards upon a federal dam, 
which provides that the licensee shall be liable for 
all damages occasioned thereby, does not relieve 
the licensee from liability for injuries occasioned by 
flooding, notwithstanding some benefit to navigation 


ensues.® | 


[§ 90] (b) Injuries to Dam. Damages are re- 


coverable for injuries to a dam by persons using 
the stream,®* and, on stronger grounds, for injuries 
caused by acts not connected with the use of the 
stream for navigation.“7 An injunction will be 
granted to protect a dam from injuries,®* and such 
injuries may be punishable by criminal proceed- 
ings.®? On the other hand, one using the stream 
for floating logs cannot by injunction prevent: the 
owner of the dam from protecting it from injury 
without showing that there is no remedy at law.’° 

[§ 91] c. Ropes, Cables, Pipes, and Nets. Ob- 
structions which are unlawful as interfering with 
navigation and give rise to liability on the part of 
those maintaining them for injuries which they 
cause include ropes, lines, or cables,’ such, for ex- 
ample, as telegraph cables,’? telephone wires,"* elec- 
tric conduits above the water,’* and also nets‘’® or 
pipes,’® for various purposes such as sewer pipes,"? 


54. ‘Boston, «etc.,.. Mill »Corp., v. 64. Miller v. Enterprise Canal,|is no defense where it does not ap- 
Gardner, 2 Pick. (Mass.) 33. ete., Co., 142 Cal. 208, 75 P 770, 100] pear that the terms of the statute 
55. Hogg y. Zanesville Canal, etc.,| AmSR 115. have been complied with). 
Co. 10, Oe 410; 65. Litth Falls Fibre Co. i. 70. McClure v. Peck, 9 Ky. OD. 
56. Newbold v. Mead, 57 Pa. 487;/ Henry Ford & Son, Inc., 127 Misc. } 113. ‘ 
Plumer vy. Alexander, 12 Pa. 81. 834, 217 NYS 534. 71. North American Dredging Co. 
57. Roush y. Walter, 10 Watts [a] Agency of federal govern-| v. Pacific Mail SS. Co., 185 Fed. 698, 
(Pa.) 86. ment.—(1) Where a_ license is| 107 CCA 620; Western Union Tel, Co. 


58. Kentucky Impr. Co. v. Ward, 


2 Ky. Op. 478, 


59. Winans y. Northern States 
Power Co., 158 Minn. 62, 196 NW 
811. 

[a] The doctrine of res ipsa loqui- 
tur is applicable where a _ vessel 


moored above a dam is wrecked in 
consequence of the giving way of 
the gates in the dam. Winans v. 
Northern States Power Co., 158 Minn. 
62, 196 NW 811. 

[b] It was a question for the jury 
whether the breaking of an ice jam 
was the sole proximate cause of the 
wrecking of a steamboat moored 


near a dam -which broke. Winans 
v. Northern States Power Co., 158 
Minn. 62, 196 NW 811. 

60. Brooks v. Cedar. Brook, etce., 
Impr) iCo.y (&2.oMies 41%, 5 1:9+2Ae 87a LT 
AmSR 459, 7 LRA 460; New York 
Canal Appraisers y. Peo., 17 Wend. 


(N. Y.) 571; Zimmerman v. Union 
Canal Co.,, 14 Watts...6&)S,.(Pa.)) 346; 
Lehigh River Bridge vy. Lehigh Coal, 
ihe Co., 4 Rawle (Pa.) 9, 26 AmD 
iI 


Mis 

[a] Rights as against mill owner. 
—A company, authorized by the leg- 
islature to construct dams in a navi- 
gable stream in aid of navigation is 
not liable to the owner of a mill 
operated by the water power of the 
river for injury caused by the inter- 
mittent increase and decrease in the 
flow of the water as a result of the 
use of the dam, although the mill 
owner was operating his mill under 
statutory authority prior in time. 
Falls Mfg. Co. v. Oconto River Impr, 
Co., 87.Wis. 134,,58 NW 257. 

61. Hooksett v. Amoskeag Mfg. 
Co., 44 N. H. 105 (destruction of 
bridge). See Monongahela Navy. Co. 
v. Coon, 6 Pa. 379, 47 AmD 474 (navi- 
gation company liable under charter, 
although a riparian proprietor would 
not be in a like case). 

62. Holyoke Water Power Co. v. 
Connecticut River Co., 52 Conn. 570. 

63. Togerson v. Crookston Lum- 
ber Co., 123 Minn. 476, 144 NW 154; 
Dubois v. Glaub, 52 Pa. 238. 


granted a private corporation in con- 
nection with its use of the water 
power for its own advantage, it can- 
not be contended that the licensee 
is acting as agent of the United 
States government and hence is im- 
mune from suit. Little Falls Fibre 
Co. v. Henry Ford & Son, Ine., 127 
Mise. 834, 217 NYS 534... (2) Not- 


withstanding the federal government, | 


in the interest of navigation, could 
lawfully maintain the spillway of a 
dam in a navigable river at any 
height necessary to further federal 
ends, where the maintenance of flash- 
boards on the crest of the dam by 
a licensee for the purpose of aiding 
and improving the operation of its 
water power plant was the cause of 
damage to the property of others, 
the maintenance thereof was without 
legal justification. Little Falls Fibre 
Co. v. Henry Ford & Sons, Ine., 126 
Mise, 126, 212 NYS 680. 

66. James v. Carter, 96 Ky. 378, 
29 SW 19, 16 KyL 515; Coe v. Hall, 
41 Vt, 325. 

[a] Cofferdam.—Damages may be 
recovered for injury to a, cofferdam 
placed in a stream under statutory 
authority by a log jam created by 
one driving logs with indifference and 
disregard to the rights of the owner 
of the dam. Booth v. Lowery, 54 
Can. 8S, C. 421, 35 DomLR 303 [dism 
app 37 Ont. L. 17, 10 OntWN 178, 31 
DomLR 451 (allowing app 84 Ont. L. 
204, 8 OntWN 529, 24 DomLR 865)]. 

67. Watts v. Norfolk, etce.,.R. Co., 
39 W. Va. 196, 19 SE 521, 45 AmSR 
894, 28 LRA 674, 

[a] Thus, where a railroad com- 
pany in the construction of its road 
injures a dam, it is no defense that 
the dam is a nuisance because it has 
no sluice and is ‘an obstruction to 
navigation. Watts v. Norfolk, etce., 
R.. Co., 389° W,.. Va. 196, 19 “SHe521."45 
AmSR 894, 23 LRA 674. 

68. Kaukauna Water-Power Co. v. 
Green Bay, etc., Canal Co., 142 U. S. 
254, 12 SCt 178, 35 L. ed. 1004. 

69. Olive v. State, 86 Ala. 88,5 S 
653, 4 LRA 33 (statutory authority 


59 Fed. 365, 
31 Fed. 
19 


v. Inman, etc., SS. Co., 
8 CCA.152; Ladd v. Foster, 
827, 12 Sawy. 547; The Swan, 
Fed. 455; McCord v. The Tiber, 
Pv Cas.) NOus8, Clb, , oa Bisdo 4090 
phens, ete., Transp. Co. v. Western 
Union’ Tel. Coc; 22H Cash Nol 374, 
8 Ben. 502; Babin vy. Lyons Lumber 
Co., Ltd.; 132 La..8738, 61 S° 855;~PRot- 
ter v. Pettis, 2 R. I.’ 483; Robertson 
v. Portpatrick, ete., Joint Committee, 
[LOWS SCs 293: 

[a] Tlustrations.—(1) It is negli- 
gence to:leave under water in a har- 
bor a wire cable attached to the 
anchor chain of a buoy where it is 
liable to cause .injury to vessels 
using the harbor and on which the 
propeller of a vessel fouled. North 
American Dredging Co. v. Pacific 
Mail SS. Co., 185 Fed. 698, 107 CCA 
620. (2) A wire cable concealed be- 
neath the waters of a harbor on 
which a vessel fouled without fault 
on its part is an unlawful obstruc- 
tion and a harbor master is negligent 
in failing to give warning of it. 
Robertson v. Portpatrick, ete., Joint 
Committee, [19191 S.C 293. 

72. The City of Richmond, 43 Fed. 
8b } fail’ 59°" hed: "86s SiOCA 1162) * 
Blanchard vy. Western Union Tel. Co., 
0 N. Y. 510 [rev on other grounds 
67 Barb. 228, 3 Thomps. & @ 775}. 

73. UHeiberger v. Missouri, ete., 
Tel. Co., 133 °Mo. ‘A., 452)°1173" Sw 730. 

[a] A telephone company main- 
taining a line over a navigable river 
is not an insurer against injury for 
fallen wires, but is required to exer- 
cise reasonable care to prevent the 
line from becoming an obstruction 
to navigation. Heiberger v. Missouri, 


ete, «Tel, Co. . 133) Mol Al 4b 299 798 
SW 730. 
74. Edward Balf Co. v. Hartford 


Lass: Lizht » Cot, (Conny 38 aa. 


75. Reyburn v. Sawyer, 135 N. C. 
328, 47 SE 761, 102 AmSR 555, 65 
LRA 930. 


76. Sce cases infra notes 77-79. 
Nahe vy. South Amboy, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gas pipes,’® or oil pipe lines.”9 


tion.®° 
Ferry cable. 


struction to navigation results. 
Failure to mark or give notice. 


[a] IWustration—A municipality, 
which laid a sewer pipe in a naviga- 
ble bay near a dock, is liable where 
libelant’s power boat was. driven 
from its moorings in ‘a storm, wedged 
between the pipe and the:dock, and 
destroyed by the pounding of the 


sea. Thom y. South Amboy, 236 
Fed. 289. 
78. Omslaer v. Philadelphia Co., 


31 Fed. 354; Benson v. Malden, etc., 
Gaslight Co., 6 Allen (Mass.) 149; 
Milwaukee Gaslight Co. v. The 
Gamecock, 23 Wis. 144, 99 AmD 138. 

[a] Proximate cause.—Where a 
eompany having authority to lay 
and maintain pipes for the trans- 
portation of gas across a navigable 
river laid an eight-inch main on the 
bed of the river so exposed as to 
ereate an unlawful obstruction to 
navigation, and those navigating a 
vessel which had become stuck on 
such main endeavored in the emer- 
gency to release her by a maneuver 
which may have been a mistake of 
judgment and resulted in the part- 
ing of the main and the filling of 
the vessel with gas which exploded 
and caused the burning of the ves- 
sel, it was held that the obstruction 
was the proximate cause of the loss 
of the vessel. Omslaer v. Philadel- 
phia Co., 31 Fed. 354. 

79. Cumberland Pipe Line Co. v. 
Stambaugh, 137 Ky. 528, 426 SW 106, 
31 LRANS 11381. 

80. See cases infra this note. 

[a] Hlustrations.—(1) Under a 
New York statute giving the right to 
lay gas mains in streets, avenues, 
squares, and public places, Harlem 
River is a “public place,” and a gas 
main laid therein by authority of the 
city, and which does not interfere 
with navigation, is a lawful struc- 
ture. The Steam Dredge No. 6, 222 
Fed. 576 [aff 241 Fed. 69, 154 CCA 
69]. (2) A water pipe laid across a 
river by authority of the legislature 
and in accordance with plans recom- 
mended by the chief of engineers 
and authorized by the secretary of 
war is not an unlawful obstruction 
of the river. Maine Water Co. v. 
Knickerbocker Steam Towage Co., 99 
Me. 473, 59 A 953. 

{[b] License by secretary of war. 
—Under Act March 3, 1899 c 425 § 
10 (Comp. St. [1901] p 3541), pro- 
hibiting the creation of any obstruc- 
tion in navigable waters unless af- 
firmatively authorized by congress, 
and prohibiting structures, excava- 
tions, or alterations in such waters 
unless recommended by the chief 
of engineers and authorized by the 
secretary of war, a license executed 
by the secretary of war authorizing 
the placing of water pipes under 
navigable waters between two states 
is a mere finding and declaration 
that the pipes would not interfere 
with, or be detrimental to, naviga- 
tion, and is not equivalent to a posi- 
tive declaration by authority of con- 
gress that the licensee may create 
such obstruction. Hubbard v. Fort, 
188 Fed. 987. 

81. Albina Ferry Co. v. The Im- 
perial, 38 Fed. 614, 13 Sawy.-639, 3 


: On the other hand, 
a pipe or main laid on the bottom pursuant to 
competent authority is not an unlawful obstruc- 


In the absence of statutory author- 
ity for the placing of a ferry cable across the river 
it must be so- managed as not to constitute a mate- 
rial obstruction to navigation.’ While a ferry cable 
permanently stretched near the surface of navigable 
waters is an obstruction’? if the boat takes the 
cable from the bottom only a few feet in front and 
rear of it as it passes along,®* or if on the approach 
of another vessel the rope is lowered so as to give 
ample space for the boat to pass,°4 no material ob- 


The wrongful act 
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may consist wholly or in part of the neglect to 
mark or give notice of the presence of the obstruct- 
ing cable or hawser.®® 

[§ 92] d. Booms.*®¢ 
in aid of navigation is lawful,’ although there is 
some incidental hindrance to navigation;*® but the 
oceupaney of the waters for this purpose must be in 
aid of navigation rather than an obstruction.®® Gen- 
erally the statute requires that navigation shall 
not be impeded thereby,®° and if a boom does ob- 
struct navigation it is unlawful and a nuisance.%t 
If the land of upper riparian proprietors is over- 
flowed because of the construction of a boom, it has 
been held that damages are recoverable, although 


The construction of a boom 


it was constructed and maintained in accordance 


LRA 234. 

82. Albina Ferry Co. y. The Im- 
perial, supra; Ladd v. Foster, 31 Fed. 
827, 12 Sawy. 547; The Vancouver, 28 
F. Cas. No. 16,838, 2 Sawy. 381; Sole 
vy. Austin, (Conn.) 140 A 108. 

83. Cole v. Austin, supra. 

84 Cole vy. Austin, supra, 

85. The Number 1, 180 Fed. 969, 
104 CCA 125; The J. G. Lindauer, 158 


a 449; Potter vy. Pettis, 27a Seer 
[al] Tilustrations.—(1) A vessel 


lying in a slip and partly tied up by 
a hawser extending to the opposite 
pier in order to prevent chaffing 
against another vessel at the ad- 
jacent pier was held liable in rem 
for injuries to a tug striking the 
cable in entering the slip in the 
nighttime, where the hawser was un- 
marked by lights. The J, G. Lin- 
dauer, 158 Fed. 449. (2) Where a 
dredge while working out some dis- 
tance from a pier in New York Har- 
bor was moored to the pier by two 
wire cables stretched above the 
water with nothing in addition to 
give notice of their presence except 
a sign on the dredge to “look out for 
anchor cables,’ and a fire boat in 
answering a call to a fire ran into 
the cables, it was held that the 
dredge was at fault in not giving a 
better warning of the obstruction and 
that the fire boat was not charge- 
able with contributory fault because 
she was not in the center of the 
river as required of all vessels by 
state statute. The Number 1, 180 
Fed. 969, 104 CCA 125. 

86. “Boom” defined see Logs and 
Logging § 6. 

Driving and floating logs see Logs 
and Logging §§, 116-157. 

87. Ida.—Stack-Gibbs Lumber Co. 
vy. Cameron Lumber Co., 26 Ida. 649, 
144 P 1121; Cameron’ Lumber Co. v. 
Stack-Gibbs Lumber Co., 26 Ida. 626, 
144 P 1114; Powell v. Springston 
Lumber Co., 12 Ida. 723, 88 P 97. 


Minn.—Casey v. Mississippi, ete., 
ao Co., 108 Minn. 497, 122 NW 
376. 

Or.—Coquille Mill, ete., 


Cojtevi 
Johnson, 52 Or,-547, 98 P) 132;' 132 
AmSR 716. 

Wash.—State v. Chehalis | County 
Super. Ct., 58 Wash. 565, 109 P 340. 

W. Va.—Pickens’ v. Coal River 
Boom, etc., Co., 51 W. Va. 445, 41 
SE 400, 90 AmSR 819. ; 

Wis.—Stevens Point Boom Co. v. 
Reilly, 46 Wis, 287, 49 NW 978. 

[a] Right subordinate to public 
use.—The right of a riparian pro- 
prietor to construct a boom in aid 
of navigation is subordinate to the 
public use and may be regulated or 
prohibited by law. Cohn v. Wausau 
Boom Co., 47 Wis. 314, 2 NW 546. 

[b] Where a stream is navigable 
only at seasons of high water, the 
construction and maintenance of a 
boom during alow stage of the water 
for a reasonable length of time is 
not unlawful or a nuisance although 
the boom would be an obstruction 
to navigation if so maintained at the 
period’ of high water. Harold» -v. 
Jones, 86 Ala. 274, 5 S 438, 3 LRA 


with its charter,®? and especially if the boom. is 


406. 

88. Stack-Gibbs Lumber Co. vy. 
Cameron Lumber Co., 26 Ida. 649, 144 
P 1121; Cameron Lumber Co. v. 
Stack-Gibbs Lumber Co., 26 Ida. 626, 
144 P 1114; Weise v. Smith, 3 Or. 
445, § AmR 621; Orange Lumber Co. 
v. Thompson, (Tex. Civ. A.) 113 SW 
563; Wilson v. Guyandotte Timber 
Co., 70 W. Va. 602,74 SE 870. 

89. Orange Lumber Co. vy. Thomp- 
son, 59 Tex, Civ. A. 562, 126 SW 604; 
Burrows vy. Grays Harbor Boom Co., 


44 Wash. 630, 87 PB 9387; Stevens 
Point Boom Co. y. Reilly, 46 Wis. 
237, 49 NW 978. 

90. U.S. v. Bellingham Bay Boom 


Con ALG U7 ) Si S201. 207 SCL e435. 4 eek. 
ed. 437 [rev 81. Fed.: 658, 26° CCA 
547]; Howe v. Ashland Lumber Co., 
110 Me. 14, 85 A 160; Plummer v. 
Penobscot Lumbering Assoc., 67 Me. 
363; Powers’ App., 125 Pa. 175, 17 
A 254, 11 AmSR 882; West Branch 
Boom Co. v. Dodge, 31 Pa. 285; Bur- 


rows v. Grays Harbor Boom Co., 44 
Wash. 630, 87 P 937; Carl v. West 
Aberdeen Land, etc., Co., 13 Wash. 


616, 43 P 890. 

[a] Request to. open.—A declara- 
tion, in an action for damages from 
the temporary obstruction of a river 
by a boom company, must aver a 
request to permit passage, under a 
statute requiring a boom to be so 
constructed as to permit passage 
when desired by boats, etc. Adkins 
v. Guyandotte Timber Co., 70 W. Va. 
97, 73 SE 2438; Ironton Lumber Co. 
v. Guyandotte Timber Co., 68 W. Va. 
358, 69 SE 815. 

91. . SU. S. v. Bellingham 
Bay Boom Co., 176U.4S...211j 20 S€t 
343, 44 L. ed. 437; Leigh v. Holt, 15 
F.. Cas. No, 8,2120;"5. "Biss? (3382 

Ida.—Shephard v. Cceur d’Alene 
Lumber Co., 16 Ida. 293, 101 P 591; 
Powell v. Springston Lumber Co., 12 
Ida. 723, 88 P 97. 

Ky.—McCown vy. Langhorne, 147 
Ky. 354, 144 SW 39; Cincinnati Coop- 
erage Co. v. Com., 11°KyL ‘629, 

Mo.—Weller v. Missouri Lumber, 
ae Co.; 176. "Mo. Avs 24355161 7 SW 


Wash.—Hulet v. Wishkah Boom 
Co., 54 Wash. 510, 108 P 814, 1382 
AmSR 1127. 

Wis.—Union Mill Co. v. Shores, 66 
Wis. 476, 29 NW 243. 

B. C.—Kennedy v. he Surrey, 11 
B. C. 499, 10 Can. Exch. 29. 

Ont.—Ireson v. Holt Timber Co., 


380° Onte Le 209, 5: OntWN 577, -18 
DomLR 604. 
[a] Custom.—The right to main- 


tain a boom: so as to prevent the 
passage of vessels cannot, be acquired 
by custom. Gifford v. McArthur, 55 
Mich. 535, 22 NW 28. 

{b] Damages are not recoverable 
where, instead of abating nuisance, 
plaintiff aggravated it and thereby 
suffered injury. Lapointe y. Alitibi 
Power, etc., Co., 13 OntWN 232 [al- 
lowing app 12 OntWN 329]. 

[ec] Boom held not obstruction.— 
Kennedy v. The Surrey, 11 B. C. 499, 
10: Can, Exch.: 29. 

92. Doucette v. Little Falls Impr., 
ete., Co., 71 Minn. 206, 73 NW 847; 


470. [45 .C. Ji] 
not properly constructed and maintained.%* The 
owner of a boom cannot recover for an injury oc- 
casioned thereto by a steamer navigating the stream 
where the injury is due to his own contributory 
negligence.®4 The owner of a boom constituting an 
illegal obstruction to navigation cannot complain of 
an injury to it occasioned by the negligence of an- 
other using the stream.®® 

[§ 93] e. Breakwaters, Jetties, and Cribs. A jetty 
constructed for private benefit and interfering with 
navigation is an unlawful obstruction.°® And a 
- breakwater, although lawfully constructed for the 
improvement of navigation, may be an obstruction 
to vessels unaware of its location,®’ and requires 
of those maintaining it the exercise of reasonable 
eare for the safety of navigators,®* such as the plac- 
ing and maintaining of suitable warning lights at 
night,®® and effective signals must be sounded at 
a time when the lights are obscured by fog. The 
same rules apply to a waterworks crib maintained 
by a city in navigable waters.? While the work is 
uncompleted the contractor is liable for negligence 
in these respects,? but after it has been completed, 
turned over to, and accepted by, the owner, the con- 
tractor incurs no further liability to third persons.* 
No recovery can be had for an accident which is 
due to atmospheric conditions rendering proper sig- 
nals ineffective,> or to the negligence of the navi- 
gator,® which is to be determined in view of all 
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the circumstances.” 

[§ 94] f. Vessels, Rafts, and: Ferries. So long as 
a vessel, no matter how it is guided or propelled, 
does not actually prevent or render hazardous nav-- 
gation of others, it cannot be considered an ‘‘ob- 
struction’’ to navigation in the ordinary sense of 
the term;? however, a vessel unwarrantably block- 
ing the passage of other vessels may be an unlawful 
obstruction to navigation.t° A vessel is not an ob- 
struction ‘to navigation because anchored in or near 
a harbor if room is left for the passage of other 
vessels,4t nor is it objectionable that a vessel pro- 
jects a reasonable distance beyond the end of the 
wharf or bulkhead,!2 and the occasional grounding 
of a vessel is incidental to commerce and not un- 
lawful.t? Rafts of lumber continuously moored in 
the stream are an obstruction to navigation, and 
if the right to float rafts’® is abused civil liability 
arises for the damages thereby caused.1¢ 

The federal statute making it unlawful to anchor 
or tie up any vessel in a navigable channel in such 
manner as to prevent or obstruct the passage of 
other vessels!’ does not absolutely forbid anchor- 
ing except at such places as would necessarily pre- 
vent the passage of other vessels or obstruct them 
in passing to such an extent as to make the effort: 
to do so a dangerous maneuver;?® and it is not un- 
lawful to anchor a vessel in a navigable channel 
where sufficient passageway is left for other ves- 


McKenzie v. Mississippi, etc., Boom 
Co., 29 Minn. 288, 13 NW 123 

[a] Burden of proof.—Where a 
riparian owner seeks to recover for 
injuries to his land from an overflow 
alleged to have been caused by a dam 
constructed by a booming company, 
the burden is on him to show that the 
waters which caused the injury were 
raised by the dam above ordinary 
high-water mark, and out of the well- 
defined channels of the stream. 
Gniadek v. Northwestern Impr., etc., 


Co., 73 Minn. 87, 75 NW 894. 
93. Burrows. v. Grays Harbor 
Boom Co., 44 Wash. 630, 87 P 9387; 


Pickens v. Coal River Boom, etc., Co., 
51 W. Va. 445, 41 SE 400, 90 AmSR 
819; Rogers v. Coal River ‘Boom, etc., 


Gol, 41 W. Va, 693,°23' SH.919, 36 SE 
L008 
Brace v 


a ia Forwarding 
4 


95. McCown vy. Langhorne, 147 
Ky. 354, 144 SW 39. 

96. Atty.-Gen. v. Lonsdale, L. R. 
7 Eq. 377. 

97. Williams v. Edward Gillen 
Dock, etc., Co., 258 Fed. 591, 169 CCA 
531. 

98. Williams v. Edward Gillen 
Dock, ete., Co., supra. 

99. Williams v. Edward Gillen 
Dock, etc., Co., supra; Harrison v. 
Hughes, 125 Fed. 860, 60 CCA 442 
{certiorari den 191 U. S. 575 mem, 
24 SCt 846 mem, 48 L. ed. 308 mem]. 

[a] Obstruction by unfinished 


breakwater.—Where contractors with 
the United States for the construc- 
tion of a breakwater were required 
to maintain a stake light on the 
structure while the work was in 
progress, they are liable for injury 
to a vessel stranded on the new con- 
struction by reason of the extinguish- 
ment by the wind of the stake light, 
where they had knowledge that it 
was liable to be extinguished, and 
had been a number of times previ- 
ously. Harrison v. Hughes, 125 Fed. 
860, 60 CCA 442 [aff 110 Fed. 545]. 

1. Goodrich Transit Co. vy. Chi- 
cago, 4 F. (2d) 636; Chicago v. Good- 
rich “Transit Co., 199. Fed.).112,.117 
CCA 362; Brie, ete., Transp. Co. v. 
Chicago, 178 Fed. 42, 101 CCA 170 
[certiorari den 216 U. S. 620 mem, 
80 SCt 574 mem, 54 L, ed. 641 mem]. 


2., Chicago v, Goodrich Transit 
Co., 199 Fed. 112, 117 CCA 362; Brie, 
ete., Transp. Co. v. Chicago, 178 Fed. 
42, 101 CCA 170 [certiorari den 216 
U. S. 620 mem, 30 SCt 574 mem, 54 
L. ed. 641 mem]. 

3. Harrison vy. Hughes, 125 Fed. 
860, 60 CCA 442 [certiorari den 191 
U. S. 575 mem, 24 SCt 846 mem, 48 
L. ed, 308 mem]. 

4 Williams v. Edward Gillen 
Dock, etc., Co., 158 Fed. 591, 169 CCA 
531; Erie, ete., Transp. Co. v. Chi- 
cago, 178 Fed. 42, 101 CCA 170 [cer- 
tiorari den 216 U. 
SCt 574 mem, 54 L. ed. 641 mem]. 

5. Rutland Transit Co. v. L. P. & 
tte Smith Co., 209 Fed. 47, 126 CCA 


6 Rutland Transit Co. v. L. P. & 
J. A. Smith Co., supra. 
7. See cases infra this note. 


[a] Questions of contributory 
fault.—(1) A steamer approaching 
the port of Chicago jn a fog at four 


and one-half miles an hour, and at 
this speed able to clear an obstruc- 
tion on warning received at a dis- 
tance of twice her length, was held 
not at fault for colliding with a wa- 
terworks crib from which no warning 
was sounded. Erie, ete., Transp. Co. 
v. .Chicago,’ 178.,.Fed. 42, 101 CCA 
170 [certiorari den 216 U. S. 620 
mem, 30 SCt 574 mem, 54 L. ed. 641 
mem]. (2) A vessel was found at 
fault and the damages caused by 
collision with a waterworks. crib 
were divided where the master and 
mate were familiar with the harbor 
and the position of the obstruction 
and maintained a speed of six and 
one-half miles an hour through a fog, 
the ‘‘moderate speed” required of the 
vessel in a fog not being determined 
by any invariable rule but depend- 
ing on the dangers that are known 
or Should be anticipated in the par- 


ticular case. Chicago v. Goodrich 
pT RW Co.,;:,199 Fed, 112, 117..CCA 
362. 

8. Anchoring and docking as 


right: of navigation see supra § 52. 

Wrecks see infra §§ 95-102. 

9. The Vancouver, 28 F. Cas. No. 
16,838, 2 Sawy. 381; Cole v. Austin, 
(Conn.) 140 A 108. 

10. Smith v. The Alabama, 22 F. 
Cas. No. 12,998a. 


S. 620 mem, 30, 


11. Matsuno v. The American 
Schooner Concord, 3 Hawaii Fed. 29. 
[a] Rule applied.—(1) A _ vessel 
anchored at night near a harbor in 
a roadstead where few vessels pass 
is not an obstruction to navigation 
precluding recovery for injuries re- 
ceived in collision. ._Matsuno vy. The 
American Schooner Concord, 3 Ha- 
waii Fed. 29. (2) Failure ‘to have 
the statutory light required of an- 
chored vessels does not prevent re- 
covery for injuries where the ab- 
sence of the light was not a con-, 
tributory cause. Matsuno vy. The 
American Schooner Concord, supra. 
12. The Hendrik Hudson, 211 Fed, 
963, 128 CCA 461; Original Hartlepool 
Collieries Co. W.. _ Gab bse breGhrs Dy 713. 
[a] Thus vesselS moored at a 
bulkhead in a very wide river (the 
Hudson) and creating a temporary 
obstruction ninety-one feet out from 
the bulkhead do not constitute an 
obstruction to navigation. The Hen- 
ae Hudson, 211 Fed. 968, 128 CCA 


a Cummins y. Spruance, 4 Del. 
14. Moore v. Jackson,'2 AbbNCas 


(N. Y.) 211; Original Hartlepool Col- 
leries Co. v. Gibb, 5 Ch. D. 718. 


15. See Logs and Logging § 116 
et seq. 
16. The Mary, 123 Fed. 609; U. S. 


v. Marthinson, 58 Fed. 765, 

17. Act March 3, 1899 (30 Dias 
St. at L. 1152 c 425) § 15, 

18. Strathleven SS. Co., Ltd: v. 
Baulch, 244 Fed. 412, 414, 157 CCA 38 
[certiorari den 245 U. S. 663 mem, 38 
SCt 61 mem, 62 L, - 537 mem]; The 
Strathleven, 213 Fed. 975, 1380 CCA 
381; The Grand Manan, 208 Fed. 583. 

“Tf a vessel anchors at a point in 
a channel where, notwithstanding 
such anchorage, other vessels navi- 
gated with care can safely pass, she 
does not violate the statute or render 
herself liable under the general rules 
of navigation, although she obstructs 
the channel to a certain extent. On 
the other hand, if the anchored ves- 
sel occupies so much of the channel 
as to practically impede its naviga-- 
tion or make the effort to pass her 
a ‘dangerous maneuver,’ She has 
placed herself in a position which 
the statute forbids, and must take 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.,. 


§§ 94-96] 


sels,19 nor was the statute intended to prevent the 
aiding of a vessel grounded or in difficulty, even if 
it involves the temporary obstruction of a chan- 
nel.?°. Whether a vessel anchored in a navigable 
channel is an obstruction to navigation in violation 
of the federal statute depends upon the facts of 
the particular case,?! including weather conditions 
affecting visibility.?? 

Ferries.”> Freedom of navigation is not neces- 
sarily interfered with by the granting of a ferry 
franchise,** but such franchise cannot be exercised 
so as to obstruct or materially interfere with the 
right of the public to use the stream for naviga- 
tion.?5 

[§ 95] g. Wrecks?®—(1) Duty To Remove. Du- 
ties as to the removal of wrecks constituting an 
obstruction to navigation may be imposed by stat- 
ute.2’ If a vessel sinks, the owner may abandon 
it, in the absence of a statute requiring him to 
remove it, so as to be no longer responsible for 
it.28 By the abandonment of a wreck the owner 
is relieved of liability even where the sinking of 
the vessel was due to her own negligence,”® although 
as to this there is contrary authority,®° but not 
where she was voluntarily sunk;?+ and until the 
vessel is abandoned, the owner is liable for any 
unnecessary and unreasonable obstruction of the 


the consequences of her unlawful 
act.”  Strathleven SS. Co., Ltd. _v. 


Baulch, supra. See to like effect The | (2d) 858; 
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28. Gulf Coast 
Ruddock-Orleans Cypress Co., 
Thames Towboat Co. vy. 


[45 O.J.]. 471 


stream therefrom,*? but not for an unavoidable ob- 
struction caused by a vessel sunk accidentally and 
without fault of the owner.** The responsibility of 
the owner ceases when public authorities take pos- 
session of, and assume control over, the wreck as 
an obstruction to navigation,** nor is he personally 
liable for the expense of removing the vessel.25 Al- 
though a city may be charged with the duty of keep- 
ing navigable streams within its limits free from 
obstructions, it cannot be held negligent in failing 
to intervene for the removal of a wreck where the 
owner has in due time undertaken its removal 
through the agency of a reputable and experienced 
wrecking company which is proceeding with appar- 
ent diligence and good faith and by a customary 
method.?® So where the war department has taken 
charge of the removal, under authority of an act 
of congress, its jurisdiction in the matter is exelu- 
sive, and a city cannot be held negligent in failing 
to take action for the removal of the wreck.?? Nor 
is the municipality answerable where, under the 
state law, the duty of having the wreck raised and 
removed rests upon the master warden of the port, 
a state officer, and not upon the ecity.*8 

[§ 96] (2) Duty To Mark Wreck—(a) In Absence 
of Statute. Independently of statute it is the duty 
of the owner®® who does not abandon a wrecked 
Co. v.}) Morrison v. Thurman, 17 B. Mon. 


17 F.| (Ky.) 249, 66 AmD 1538; Boston, etc., 
Steamboat Co. v. Munson, 117 Mass. 


Transp. 


Strathleven, supra. 

19. Strathleven SS. Co., Ltd. v. 
Baulch, 244 Fed. 412, 157 CCA 38 
{certiorari den 245 U. S. 663 mem, 38 
SCt 61 mem, 62 L. ed. 537 mem]; 
The Strathleven, 213 Fed. 975, 130 
CCA 381; The Grand Manan, 208 Fed. 
583. 

20. The Waverley, 155 Fed. 436. 

21. Strathleven SS. Co., Ltd. v. 
Baulch, 244 Fed. 412, 157 CCA 38 
{certiorari den 245 U. S. 663 mem, 
38 SCt 61 mem, 62 L. ed. 537 mem]; 
The Georgia, 208 Fed. 635. ‘ 

[a] Statute violated — illustra- 
tions.—(1) A barge anchored near 
the center of President Roads in 
Boston Harbor on a misty night in 
the usual course of outgoing vessels. 
The Belfast, 226 Fed. 362. (2) A 
pile driver tied at the end of a pier 
near a drawbridge in such a manner 
as to endanger vessels desiring to 
use the draw. The Mattie, 5 F. (2d) 
998 faff 5. F.. (2d) 1001]. .-(3)° The 
anchoring of a steamship near the 
middle of Delaware River in the 
night without warning signals and 
only a few hundred feet in front _of 
a tug following with a tow. The 
Sosua, 271 Fed. 772. 

22. The Belfast, 226 Fed. 362; 
The Georgia, 208 Fed. 635. 

23. Ferries generally see Ferries 
Dy Cs el ye ee 

24. Chiapella v. Brown, 14 la. 
Ann. 189; State v. New Orleans Nav. 
Co., 11 Mart. (La.) 309; Chapin v. 
Crusen, 31 Wis. 209. eau 

a5. Lonergan vy. Mississippi River 
Bridge Co., 5 Fed. 777, 2 McCrary 
451; Babcock vy. Herbert, 3 Ala. 392, 
37 AmD 695; Mississippi River Bridge 
‘Go. v. Lonergan, 91° Ill..-508; The 
Globe v. Kurtz, 4 Greene (lowa) 433. 

Ferry cables see’ supra § 91. 

26. Injunction to compel removal 
-see infra § 115. aa 

: 27. See statutory provisions. 
_ [a] Channel way.—Under a stat- 
ute requiring the board of commis- 
sioners of navigation to remove any 
vessel sunk in the channelway of 
the tidewaters of a certain river, 
they are required to remove a sunken 
‘canal boat within the pierhead line 
in a navigable portion of the river 
obstructing the section traversed by 
small craft and steamships. In re 
Delaware River Channel, 36 Pa. Co. 
-401, : 


Fields, 287 Fed. 155; Missouri River 
Packet Co. v. Hannibal, etc., R. Co., 
2 Fed. 285, 1 McCrary 281; Buffalo v. 
Yattan, Sheld. (N. Y.) 483; Winpenny 
v. Philadelphia, 65 Pa. 135; Rex v. 
Watts, 2 Hsp. 675, 170 Reprint 493; 
White v. Crisp, 10 Exch, 312, 156 
Reprint 463. 

[a]. “There seem to be good rea- 
sons for this rule. When a vessel is 
lost by the act of God, or by acci- 
dent, the owner suffers oftentimes 
great damage, and when she becomes 
a total loss, it seems to be a great 
hardship to add to his misfortune 
the duty of removing the wreck. It 
would discourage commerce to hold 
him to so severe a duty; for who 
would engage in trade, if, when he 
has lost his vessel, he might be 
forced to incur an expense of more 
than her original cost in removing 
the wreck from some difficult posi- 
tion? If compelled by the accident 
to abandon his property, the duty 
of removal should rather fall on the 
public, who are interested in the 
navigation, than on him.’”’ Winpenny 
v. Philadelphia, 65 Pa. 135, 139. See 
to like effect Gulf Coast Transp. Co. 
v. Ruddock-Orleans Cypress Co., 17 
F. (2d) 858. 

[b] Proof of abandonment.—Fail- 
ure of the owner to remove a sunken 
vessel within sixty days is proof of 
her abandonment. Thames Towboat 
Co. v. Fields, 287 Fed. 155. 

29. Ball v. Berwind, 29 Fed. 541; 
Worth v. The Wm. Murtac, 6 Fed. 
192; The Swan, 23 F. Cas. No. 13, 
667, 3 Blatchf. 285; The Douglas, 7 


P. D, 151, 18 ERC 695. 
30. De Bardeleben Coal Co. v. 
Cox, 16 Ala. A. 172, 76 S 409 [cer- 


tiorari den 200 Ala. 553, 76 S 911]; 
Boston, ete, Steamboat Co. v. Mun- 
117 Mass. 34. 

US. vp Hall, 63: Fed. 472, 11 
CCA 294. 

[a] The owner may be compelled 
to remove a vessel which was on fire 
and was sunk for the purpose of 
saving the rigging and spars and 
abandoning it to the underwriters. 

. Sv. Hall, 63 Fed. 472, 11 CCA 
294, 

32. Moran v. Merritt, etc., Der- 
rick, etc., Co., 135 Fed. 863 [aff 142 
Fed. 1038, 71 CCA 685]; Missouri 
River Packet Co. v. Hannibal, etc., 
R. Co., 2 Fed... 285, 1 McCrary 281; 


34; The Snark, [1900] P. 105; White 
Yau soTee: 10 Exch. 312, 156 Reprint 
4 


[a] Element of negligence.— 
Failure to take steps to remove is 
an additional element of negligence 
in connection with the failure to 
mark it. 


296 
Fed. 553. 

{[b] An invasion of riparian rights 
caused by a wrecked vessel lying 
above low-water mark renders the 
owner of the vessel liable. Thur- 
ease v. Morrison, 14 B. Mon. (Ky.) 


The William Nelson, 


33. Taylor v. Atlantic Mut. Ins. 
Co., 15 N. Y. Super. 106. 
34. Taylor vy. Atlantic’ Mut. Ins. 


Conn 15g Ns YoSupern.360, ate oN 


275]. 
85. Loud v. U. S.. 286 Fed. 56; 
Bute Vv. Yattan,: ‘Sheld.cQNct Os) 


[a] Thus the owner is not liable 
for the expense incurred by the gov- 
ernment in straightening a sunken 
vessel in a channel, still leaving it 
resting on the bottom, on the theory 
that the work was for the benefit of 
the owner, where the vessel proved 
to be a total loss. Loud v. U. S., 286 
Fed, 56. 

[b] Lien on vessel and cargo.— 
(1) Under the Rivers and Harbors 
Act March 8, 1899, § 20 (Comp. St. 
9925), authorizing the secretary of 
war to remove a sunken vessel, and 
to sell the vessel and cargo or any 
part thereof to reimburse the United 
States for the expense of removal, 
the owner of the vessel is not per- 
sonally liable for such expense. 
Loud y.. U. S., 286 Fed. 56. (2) 
Where the city removed a sunken 
vessel which was an obstruction to 
navigation, it acquired a lien on the 
vessel and cargo for the cost of re- 
moval, but the owner, having aban- 
doned the vessel, was not liable for 


sufficiency judgment. Buffalo v. 
Yattan, Sheld. (N. Y.) 483. 
36. McCaulley v. Philadelphia, 119 


Fed. 580, 56 CCA 100 [aff 116 Fed. 
438, 108 Fed. 661]. : 

37. McCaulley v. Philadelphia, 119 
Fed. 580, 56 CCA 100. 

38. McCaulley v. Philadelphia, 119 
Fed, 580, 56 CCA 100 [aff 116 Fed. 
438, 103 Fed. 661]. { 

“pis On whom duty rests see infra 
§ 100. ; ; 


472 [45. C. 5.] 


vessel submerged in navigable waters to mark the 
wreck or give adequate warning of its presence.*° 
There is no liability, however, for failure to mark 
an abandoned vessel sunk without the owner’s 
fault,*1 and it has been said that if a vessel is sunk 
by unavoidable accident it is a question of fact 
whether reasonable prudence requires that the wreck 
be marked.#? 

[§ 97] (b) Under Statutet*—aa, Duty and Lia- 
bility in General. By federal statute the owner of 
a craft sunk in a navigable channel is required to 
mark-it with a buoy or beacon during the day and 
a lighted lantern at night, and is lable for inju- 
ries to a vessel caused by failure to perform such 
duty.*° The statute imposes a continuous duty.*® 
The term ‘‘navigable channel’’ as used in the stat- 
ute includes traveled waters outside the deeper 
channels marked by buoys for large vessels,*7 and 
water in slips between piers extending into a naviga- 
ble channel.*® The test of negligence is that of 
reasonable or prudent conduct on the part of the 
person charged with the duty,*® and the burden is 
on the owner of the wreck to excuse his delinquency 
or prove that it did not contribute to the accident.®° 
A vessel injured by striking an unmarked wreck 
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[§§ 96-99 


is not precluded from recovery in the absence of 
contributory negligence’! or because of a statutory 
violation on its part which is only a condition and 
not the cause of the injury.®? The rule that positive 
evidence ordinarily prevails over that which is nega- 
tive has been applied in determining upon con- 
flicting evidence whether lights were burning over 
a sunken wreck.** 

[§ 98] bb. Abandonment of Wreck. The statute 
does not change the rule of maritime law that the 
owner of a sunken vessel who abandons her is not 
responsible for damage caused to another vessel 
colliding with the wreck.°* But abandonment must 
be by some affirmative act and not merely by in- 
action.©> Failure to mark or remove the wreck 
is not evidence of abandonment,®* nor is abandon- 
ment shown by a contract negotiated but not con- 
cluded so as to be binding, surrendering all right 
to the wreck in consideration of its removal.°” 

[§ 99] cc. Time of Marking. Since the statute 
is criminal, the duty imposed thereby, although in- 
voked as a basis of civil liability, does not arise 
until the owner receives knowledge that his vessel 
has been sunk.5® The provision of a statute that 
the wreck must be marked ‘‘immediately’’ means 


The William Nelson, 296 Fed. 


40. National Forwarding Co. v.|40 SCt 586 mem, 64 L. ed. 1029] pier. 
Payne, 297 Fed. 663; The Plymouth,| mem]; The Wissahickon, 226 Fed.| 553. 
225 Fed. 488, 140 CCA 1; De Bardele- | 345. 53. Boston:Ins. Co. v. Mesick, 286 
Den Coal, Col ve Cox. U6-uAla uA.) 2) [a] Sufficiency of excuse.—(1)]| Fed. 531; The Fin MacCool, 147 Fed. 


76 S 409 [certiorari den 200 Ala. 553, 
76 S 911]; Boston, ete., Steamboat 
Co. vy. Munson, 117 Mass. 34; The 


Where the marking buoy was carried 
away, the owner of the wrecked boat 
is required to show why he did not 


W280 61 (OCA, S49. 
54. Gulf Coast Transp. Co. v. Rud- 
dock-Orleans Cypress Co., 17 F. (2d) 


Steamship Utopia v. The Steamship 
Primula, [1893] A. C. 492; Harmond 
v. Pearson, 1 Campb, 515, 170 Re- 
print 1041; White v. Crisp, 10 Exch. 
312, 156 Reprint 463. . 

41. Brown v. Mallett, 5 C. B. 599, 
57 ECL 599, 136 Reprint 1013; White 
Weare 10, Exch, 312, 156 Reprint 
46 


42. Boston, etc., Steamboat Co, v. 
Munson, 117 Mass. 34. 

43. On whom duty rests see infra 
§ 100. 

Nature and sufficiency of marking 

see infra § 101. 
ae DOs Warlissa get, ott. Tp, ok Pode 
425. 
McWilliams Bros. v. Pennsyl- 
vania RR. Co., 300. Fed. 687; ‘The 
Chambers, 298 Fed. 194 [aff 13 F. 
(2d) 1021]; National Forwarding Co. 
v. Payne, 297 Fed. 663; The William 
Nelson, 296 Fed. 558; The Drill Boat 
No. 4,:233 Fed. 589; The Macy, 170 
Fed. 930, 96 CCA 146; The Anna M., 
Fahy, 153 Fed. 866, 83 CCA 48; The 
Mary S. Lewis, 126 Fed. 848. 


46. The Chambers, 298 Fed. 194 
fart: 13 J: (2d))..1021]. 

47. Red Star Towing, etc., Co, v. 
Woodburn, 18 F. (2d) 77. 

48. National Forwarding Co. v. 
Payne, 297 Fed. 663. 

[a] The presence of ice floes in 
a slip, and conflicting testimony as 


to whether on that account a mark- 
ing buoy would have remained, do not 
excuse failure to anchor a buoy over 
a wreck, it appearing that no at- 
tempt was made to place a buoy. 
National Forwarding Co, v, Payne, 
297 Fed. 663. 

49. Boston Ins. Co. v. Mesick, 286 
Fed. 531; Sullivan vy. P. Sanford Ross, 
Inc., 263 Fed. 348 [certiorari den 253 
U. S. 492 mem, 40 SCt 586 mem, 64 
L. ed. 1029 mem]. 

[a] Act of third party.—It is not 
necessarily negligence to permit a 
tow a Swing by tide and wind so as 
to obscure the buoy or beacon mark- 
ing a sunken wreck. Elizabeth Co. 
v.-Mesick, 298 Fed. 743. 

50. The Chambers, 298 Fed. 194 
[aff 13 F. (2d) 1021]; Sullivan vy. 
P. Sanford Ross, -Inc., 263 Fed. 348 
{certiorari den 253 U. S. 492 mem, 


watch the buoy, what efforts he made, 
the frequency with which he pro- 
cured reports as to whether the buoy 
had been carried away, and what pre- 
vented him from substituting a new 
one. The Chambers, 298 Fed. 194 
[aff.13 F. (2d) 1021]. (2) Where a 
sufficient light was properly affixed 
to a wreck but apparently was ex- 
tinguished by the action of the waves 
during a gale in the night, it was 
held that the owner was not negli- 
gent. Sullivan v. P. Sanford Ross, 
Inc., 263 Fed. 348 [certiorari den 
253 U. S. 492 mem, 40 SCt 586 mem, 
64 L. ed. 1029 mem]. (3) A conten- 
tion that as it was impossible to 
use a lantern, and that a buoy or 
spar at night would have done no 
good, is too speculative. The Cham- 
bers, supra. 

51.. Red Star Towing, etc., Co. v. 
Woodburn, 18 F. (2d) 77; The Wil- 
liam Nelson, 296 Fed. 553. 

[a] Knowledge by the owner of 
the injured vessel that the wreck is 
in the channel, without knowing the 
exact location, does not relieve the 
owner of the wreck from liability. 
The Chambers, 298 Fed, 194 [aff 13 F. 
(2d) 1021]. 

[b] Half damages.—The damages 
for injuries suffered in striking a 
wreck may not be limited to. half 
damages because the wreck was 
originally caused by the negligence 
of the owner of the vessel subse- 
quently injured, sinee after the sink- 
ing of the wreck a new duty arises 
demanding that the wreck be marked 
as required by the statute. Red Star 
Towing, ete., Co. v. Woodburn, 18 F. 


(2a) 77. 

Here The William Nelson, 296 Fed. 
3. 
[a] Thus a New York statute re- 


quiring vessels to navigate as near 
the center of the East River in New 
York Harbor as possible is designed 
to: prevent collision of vessels going 
up or down the river with vessels 
entering or leaving slips, and navi- 
gation of a vessel near the. end of 
piers is not qa fault which precludes 
recovery for an injury caused by 
striking an unmarked sunken wreck 
extending beyond the end of a 


858; Thames Towboat Co, v. Fields, 
287 Fed. 155. : 

“The policy of the law is to re- 
lieve the owner of a sunken vessel 
from further liability; the theory be- 
ing that he has suffered a sufficient 
loss in the loss of the craft and has 
no further interest in it, provided 
always that he has abandoned it.’ 
Gulf Coast Transp. Co., v. Ruddock- 
Orleans Cypress Co., supra. 

55. Gulf Coast Transp. Co. v. Rud- 
dock-Orleans Cypress Co., supra, 

56. Gulf Coast Transp. Co, v. Rud- 
dock-Orleans Cypress Co.,_ supra; 
Second Pool Coal Co. v. People’s 
Coal Co., 188 Fed. 892, 110 CCA 526 


[certiorari den 223 U. S. 727 mem, 
32 SCt 526 mem, 56 L. ed. 632 
mem]. 

[a] TWustrations.—(1) Under the 


provision of the statute that if the 
wreck is not removed within thirty 
days it may be broken up or _ re- 
moved by the secretary of war, fail- 
ure of one standing in the place of 
owner to remove it until the expira- 
tion of thirty days is not prima facie 
an abandonment. People’s Coal Co. v. 
Second Pool Coal Co., 181 Fed. 609 
[aff 188 Fed. 892, 110 CCA 526 (cer- 
tiorari. den 223 U..S. 727 mem, 32 
SCt 526 mem, 56 L. ed. 682 mem)]. 
(2) Allegations in an answer that it 
was impossible to remove a sunken 
wreck or désignate its presence on 
account of a flood and high water 
and that respondent used every ef- 
fort to do so negatives the aban- 
donment of the wreck, Second Pool 
Coal Co. v. People’s Coal Co., 188 Fed. 
892, 110 CCA‘526 [certiorari den 223 
U. S. 727 mem, 32 SCt 526 mem, 56 
L. ed. 682 mem]. 

57. Gulf Coast Transp. Co. v. Rud- 
cock Or Tsaae Cypress Co., 17 F, (2d) 

58. Red Star Towing, etc., Co. v. 
Woodburn, 18 F, (2d) 77; Sullivan 
v. P. Sanford Ross, Inc., 2638 Fed. 348 
[certiorari den 253 U. S. 492 mem, 


40 SCt 586 mem, 64 L. ed. 1029 
mem]; Eastern SS, Corp, v. Great 
Lakes Dredge, etc., Co., 256 Fed. 


497, 168 CCA 8 [certiorari dism 250 
U. S. 676 mem, 40 SCt 8 mem, 63 


_L. ed. 1202 mem]. 
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within a reasonable time,®? and what is a reason- 
able time must be determined in view of the cir- 
cumstances of the particular case.®° 


[§ 100] (c) On Whom Duty Rests. Responsibil- 


ity- rests upon the owner unless possession, manage- 
ment, and control of the wreck is abandoned or 
properly transferred,®t. and he is not relieved on 
the ground that the neglect was that of an inde- 
pendent contractor employed by him,°? although the 
duty may sometimes be shifted to harbor authori- 
ties®* or a private corporation which is vested with 
jurisdiction over the waters.°t Under the federal 
statute,°° in order that it may not be rendered in- 
effectual through divided responsibility,°* the duty 
of marking a wreck is personal to the owner and 
cannot be delegated®’ or shifted to a tug towing 
a barge which is sunk,®® even though the tug was 
at fault.°? But the owner discharges the statutory 
duty and is relieved of liability by applying for 
and securing the services of the lighthouse depart- 
ment having statutory authority to mark the place 
of the wreck.7° Liability under the statute has been 
enforced against the United States as owner of a 
sunken vessel,” against the director-general of rail- 
roads undertaking with authority to mark an aban- 
doned wreck but failing to do so properly,?? and 
against one in possession of a vessel as bailee and 
standing in the place of the owner.7* 
59. Red Star Towing, ete. Co. v.] 500. 
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[§ 101] (d) Nature and Sufficiency of Marking. 
The location of a wreck must be indicated by a 
marking which will be visible and readily under- 
stood by mariners.’ A sunken wreck must be 
marked by a buoy, and it is not enough to station 
a watchman to give verbal warning.’® A _ single 
buoy, however, is sufficient warning, at least in 
daylight.7° Where a vessel is sunk at a pier, it is 
not sufficient merely to place a small red flag on 
the end of the pier” or only a light placed even 
with the end of the pier at night,’® especially where 
the wreck extends some distance beyond the end of 
the pier.79 

[§ 102] (3) Injury to, or Destruction of, Wreck.°° 
A moving vessel is not liable for a collision at night 
with a sunken wreck which was not lighted or other- 
wise marked,*! but the contractor engaged in raising 
the sunken vessel is liable where the collision was 
due to his failure to mark the wreck.®? If the wreck 
of a vessel, whether accidentally or negligently sunk 
in navigable waters, is abandoned, anyone having 
occasion to navigate the waters may destroy the 
wreck without liability,®* the question of abandon- 
ment being one for the jury.®4 If not abandoned, 
the right to destroy the wreck depends on whether 
it prevents the navigation of the stream or channel 
with reasonable safety,®> and this is also a ques- 


[b] It is a question of fact 


Woodburn, 18 F. (2d) 77; The Macy, 
170 Fed. 930, 96 CCA 146; The Anna 
M. Fahy, 153 Fed. 866, 83 CCA 48. 
170 Fed. 930, 96 
The Anna M. Fahy, 153 
Fed. 866, 83 CCA 48. 

[a] Illustrations cf unreasonable 
delay.—(1) Failure for two days 
without good excuse to mark a canal 
boat sunk in the channel of the Hud- 
son River. The Macy, 170 Fed. 930, 
96 CCA 146. (2) Failure for ‘six 
hours to mark a canal boat sunk in 
New York Bay, where the owner re- 
ceived immediate notice of the sink- 
ing and could have marked the wreck 
within an hour. The Anna M. Fahy, 
153 Fed. 866, 83 CCA 48. 

61. The Steamship Utopia v. The 
Steamship Primula, [1893] A. C. 492; 
The Snark, [1900] P. 105. 

62. The Snark, [1900] P. 105 [aff 
[1899] P. 74]. 

63. The Steamship Utopia v. The 
Steamship Primula, [1893] A. C. 492; 
The Douglas, 7 P. D. 151, 18 ERC 
695 (Removal of Wrecks Act of 
1877). 

[a] Harbor trustees or admiralty. 
—tLiability for injuries to a vessel 
alleged to have been caused by an 
inadequate marking of a wreck by 
harbor trustees cannot be shifted to 
the admiralty merely because the 
naval authorities knew of or acqui- 
esced in such marking, but an ex- 
press order by such authorities 
would be necessary to fix respon- 
sibility on the admiralty. Ellerman 
Lines, Ltd. v. Dundee Harbor, [1921] 
SC reaiGio 

64. Dormont y. 
Lie QB Dy 4962 


Furness R. Co., 


65. See supra § 97. 
66. The R. J. Moran, 299 Fed. 
500; The Anna M, Fahy, 153 Fed. 


866, 83 CCA 48. 

67. Blizabeth Co. vy. Mesick, 298 
Fed. 743; The Drill Boat No. 4, 233 
Fed. 589. 

68. The R. J: Moran, 299 Fed. 500. 

{a] Duty of tug.—A tug having 
two barges in tow, one of which was 
sunk in collision, was not in fault 
for failing to stand by and guard 
the wreck until it was marked, and 
was not liable for injury to another 
vessel which collided with the wreck 
within fifteen minutes after it sunk, 
despite warning -signals from an- 
other tug. The R. J. Moran, 299 Fed. 


69. Red Star Towing, etc., Co. v. 
Woodburn, 18 F. (2d) 77; The Anna 
M. Fahy, 153 Fed. 866, 83 CCA 48. 

[a] Rule applied.—The fact that 
the vessel injured by fouling the 
wreck belongs to the owner of the 
tug which caused the sinking of the 
wreck does not relieve the owner of 
the wreck from liability for failure 
to mark it as required by statute. 
Red Star Towing, etc., Co. v. Wood- 
burn, 18 F. (2d) 77. 

70. The Plymouth, 225 Fed. 483, 
140 CCA 1 (applying resolution No. 
16 of Act March 2, 1868 [15 U.S. 
Sts Satine? 249) o§ Ole authorizing a 
lighthouse board to place suitable 
warning over a wreck). 

71. Eastern Transp. Co. v. U. §S., 
272-0. S. 675, 47 SCt '289) 71. L. ed. 
472; The BH. M. Millard, 285 Fed. 94. 

Liability of United States in tort 
generally see United States [39 Cyc 
748]. 

72. Thames Towboat Co, v. Fields, 
287 Wed. 155. “ a, 

73. Second Pool Coal Co. v. Peo- 
ple’s Coal Co., 184 Fed. 892, 110 CCA 
526. [certiorari den 223 U.S. 727 
mem, 32 SCt 526 mem, 56 L. ed. 6382 
mem]. 

{a] Illustration.—A coal company 
which had in its possession a loaded 
coal flat moored to its float in a 
river, with the right to retain it un- 
til it was unloaded, and cast it loose 
during a flood to avoid injury to the 
float and other vessels, was held 
liable for an injury to a vessel strik- 
ing the wreck of the coal flat which 
had sunk and was not marked as 
provided by the statute. Second Pool 
Coal Co, v. People’s Coal Co., 188 Fed. 
892, 110 CCA 526 [certiorari den 223 
U. S. 727 mem, 32 SCt 526 mem, 56 
L. ed. 632 mem]. 


74, The HE. M. Millard, 285 Fed. 
94; The Drill Boat No, 4, 233 Fed. 
589. : 

{a] Examples of insufficient mark- 


ing.—(1) A pole left protruding from 
a sunken wreck. Thames Towboat 
Co. v. Fields, 287 Fed. 155. (2) A 
coffee can thirty-two by eighteen 
inches, moored to a sunken scow to 
mark its location, is not a sufficient 
marking, and the failure of the cap- 
tain of such vessel. to see and inter- 
pret Such a marking is not negligence 
on his part. The BE. M. Millard, 285 
Fed. 94. 


whether a wreck was marked in the 
manner required by reasonable pru- 
dence. Boston, ete., Steamboat Co. 
v. Munson,'117 Mass. 34. 

75. Harmond y. Pearson, 1 Camb. 
515, 516, 170 Reprint 1041. 

“It is a peremptory law of navi- 
gation, that when any substance is 
sunk in a navigable river, so as to 
create danger, a buoy shall be placed 
over it for the safety of the publis. 
This is the proper and specific no- 
tice, which all understand and are 
bound to attend to. A verbal com- 
munication may easily be misunder- 
stood, and is very likely ... to lead 
to confusion and mischief.” Har- 
mond vy. Pearson, supra. 

[a] MTllustration.—A captain of a 
tugboat in New York Harbor, injured 
by striking a sunken wreck not 
properly buoyed, was not negligent 
in failing to look for warning to a 
man on a near-by dock who was wav- 
ing and shouting a warning. The 
EH. M. Millard, 285 Fed. 94. 

76. Ellerman Lines, Ltd. v. Dun- 
dee Harbor, [1921] S. C. 169. 

[a] Change of marking.—Where 
a wreck had been marked with two 
lighted buoys three months previ- 
ously as shown on a master’s chart, 
but subsequently had been marked 
by one unlighted buoy, the master, 
who, in daytime, observing the one 
buoy instead of two, assumed that 
the wreck had been dispersed and 
ran into it was held negligent. El- 
lerman Lines, Ltd. v. Dundee Har- 
bor,” [L92ZI IS So1C. 1 6.9. : 

77. National Forwarding Co, v. 

297 Fed. : ; 
78. The William Nelson, 296 Fed. 


The William Nelson, supra. 
80. Abatement of obstructions 
generally see infra §§ 115-118. 


81. The Wissahickon, 226 Fed. 345. 
82. The Wissahickon, supra. 
83. De Bardeleben Coal Co. v. Cox, 


16 Ala, A: 172, 76 S 409 [certiorari 
den 200 Ala. 553, 76 S 911]. 

84. De Bardeleben Coal Co.:v. Cox, 
supra. 

85. De Bardeleben Coal Co. v. Cox, 
supra; Gumbert vy. Wood, 146 Pa. 370, 
23 A 404. : . 

[a] Tllustration.—The owner of a 
towboat has no right, merely in the 
general interest of navigation, te 
break up and destroy the coal boat 
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tion for the jury.86 Ownership of the riparian lands 
but not of the bed of the stream where the wreck 


lies gives no right to destroy it.8? 


[§ 103] h. Deposits of Refuse—(1) In General. 
Deposits of refuse and débris in harbors or other 
navigable waters, tending to obstruct or impede 
navigation and not authorized by statute, are un- 
lawful.8& A riparian owner, who has sustained spe- 
cial injury by reason of deposits of sawdust and 
other refuse from sawmills in a stream interfering 


with access to his property and his 


ing and housing pleasure boats, is entitled to main- 
tain an action for damages,®® and this without re- 
gard to whether he has by his conveyances acquired 
title to the land underneath the stream.°° 

[§ 104] (2) Federal River and Harbor Statutes. 
Federal statutes prohibit under penalties the dump- 
ing of refuse in navigable waters generally,®! and 
in New York harbor and adjacent waters®? and in 
other specified waters.°* The purpose of the statute 
prohibiting the dumping of refuse in navigable 


waters generally®* is the protection 


of another, which has been sunk, 
but only in case he is unable to pass 
such boat without seriously endan- 
gering his own boat. The fact that 
the owner of a towboat would have 
suffered some expense and delay in 
taking his tow in sections past a 
sunken boat does not justify the de- 
struction of such boat. Gumbert v. 
Wood, 146. Pa. 370, 23 A 404. 

86. De Bardeleben Coal Co, v. Cox, 
16 Ala, A. 172, 76 S 409 [certiorari 
den 200 Ala. 553, 76 S 911]. 

87. De Bardeleben Coal Co. vy. Cox, 
supra. 

88. U. S.—Converse y. Portsmouth 
Cotton Oil Refining Corp., 281 Fed. 
981 [certiorari den 260 U. S. 724 
mem, 43 SCt 13 mem, 67 L. ed. 482 
mem]; Woodruff v. North Bloomfield 
‘Opa Min, Co., 18 Fed. 753, 9 Sawy. 


D. C.—Brennan Constr. Co. v. Cum- 
berland, 29 App. 554, 15 LRANS 535, 
10 AnnCas 865. 

Ind.—Bissell Chilled Plow Works 
v. South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932. 

Me.—Veazie v. Dwinel, 50 Me. 479. 

Md.—Garitee y. Baltimore, 53 Md. 


422. 

Mass.—Boston Rolling Mills’ v. 
Cambridge, 117 Mass, 396. 

N. J.—Easton, etc., R. Co. vy. Cen- 


tral Ro Co, 62° N. J. 267, 49; A722. 
R. I.—Clark vy. Peckham, 10 R. I. 

35, 14 AmR 654. 

Oe aa gia v. Fisher, 2 Can, Exch. 


{a] Absence of negligence.—If 
tanks are located near navigable wa- 
ters in such a position that if any of 
the substance escapes it will find its 
way into the water and injure boats, 
the owner is liable for such injuries, 
although the escape of the substance 
may not have been due to negligence. 
Brennan Constr. Co, v. Cumberland, 
29 App. (D. C,) 554, 15 LRANS 535, 
10 AnnCas 865. 

- [b] Hydraulic mining.—(1) The 
dumping of débris by a mining com- 
pany which interferes with naviga- 
tion is a public nuisance. Woodruff 
v. North Bloomfield Gravel Min. Co., 


18 Fed. 753, 9 Sawy. 441; Peo. v. 
Gold Run Ditch, etc., Co., 66 Cal. 
TOS eA Pcl L2G, aA TY Ey i eOs (2) 


Hydraulic mining, in so far as for- 
bidden by congress except where au- 
thorized by a permit, will be en- 
joined regardless of any detriment 
to navigation. North Bloomfield 
Gravel Min. Co. v. U. S., 88 Fed. 664, 
32 CCA 84 [aff 81 Fed. 243]. 

[ec] Authority not implied.—A 
grant by the government of the right 
to erect a mill in connection with 
the sale of land situated upon a 
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navigation.?® 


business of hir- 


hibition.? 


of navigation,®° 


navigable stream does not warrant 
the grantee in casting refuse from 
the mill into the stream so as to im- 
pede navigation. Atty.-Gen. vy. Har- 
rison, 12 Grant Ch. (Ont.) 466. 

89. Ratte v. Booth, 11 Ont. 491 
[app dism 14 Ont. A. 419 (aff 15 
App. Cas. 188)]. 


90. Ratte v. Booth, supra. 
91. 30 U. S. St. at L. 1152 © 425 
§§ 13, £6: 
tae U. S. St. at L. 209 ce 496 
la; Waters included.—The de- 


positing of refuse, mud, or sand in 
the channel of the Hudson River at 
a point sixty miles from the harbor 
is a violation of the provisions of 
the statute. U. S. v. The Sadie, 41 
Fed. 396. { 

[b] Amount of penalty.—The 
amending act of Aug. 18, 1894 does 
not reduce to one hundred dollars 
the minimum penalty for illegal 
dumping in violation of the earlier 
statute. The 6 S, 247 Fed. 348 [aff 
250 U. S. 269, 39 SCt 452, 63, L. ed. 


SET. 

93.° 9.29 U.. Su St. at) Les 126 e208 
§ 1. (Potomac; River) ;) 36 -U.4S8. «St. 
at L. 593 c 359 (Lake Michigan at 
or near Chicago). : 

94 See supra note 91. 

95. Longstean v. Owen McCaf- 
frey’s Sons, 95 Conn. 486, 111 A 788. 

[a] Hence an action by a riparian 
owner for injuries caused by the 
breaking up of a barge which had 
been beached cannot be maintained 
under the_ statute. Longstean  v. 
Owen McCaffrey’s Sons, 95 Conn, 486, 
ATs Ani] 88; 

96. See cases infra this note. 

[a] What is “refuse.”—(1) The 
ends cut from piles are refuse with- 
in the meaning of the statute. The 
Pile Driver No. 2, 239 Fed, 489, 152 
CCA 3867. (2) A barge beached upon 
the shore is not within the statute 
regardless of whether it came there 
through the fault of the owner or 
whether it was abandoned from the 
time it was beached. lLongstean v. 
Owen McCaffrey’s Sons, 95 Conn. 486, 
111 A 788. 

[b] A deposit of coal dirt in a 
tributary of a navigable river is not 
unlawful where there is no inter- 
ference with navigation. Brush v. 
Lehigh Valley Coal Co., 290 Pa, 322, 
138 A 860. 

97. Myrtle Point Transp. Co. v. 
Port of Coquille River, 86 Or. 311, 
168 P 625. 

[a] Placing refuse in tributary or 
on bank.—(1) Placing refuse in a 
tributary from which it is washed 
into a navigable water is an offense. 
Myrtle Point Transp. Co. v. Port of 


8s 102-104 


and the term ‘‘refuse’’ therein includes such mat- 
ter and only such as may obstruet or endanger 
A violation occurs, however, where 
refuse is placed in a navigable water or where it 
becomes an obstruction.®7 A scow violating the stat- 
ute is subject to the penalty, although the act was 
contrary to the orders of the owner,®® but a towing 
tug whose master- had no reason to anticipate a 
violation by the scow has been held not liable.®? 
New York Harbor. 
York Harbor was likewise intended to prevent the 
discharge therein of any matter tending to obstruct 
navigation or injure vessels, and only matter 
ejusdem generis with that mentioned in the stat- 
ute and having the same effect are within the pro- 
The provision of the statute requiring a 
special permit trom the supervisor of the harbor 
defining the limits within which matter may be de- 
posited® is not invalid as a delegation of the power 
of congress over navigable waters.* 
the defense that the violation was an unavoidable 
accident® an offending vessel is usually liable in 


The statute relating to New 


Subject to 


Coquille River, 86 Or. 311, 168 P 
625. (2) If the matter is placed on 
the bank the offense is not complete 
until. it is washed into the river. 
Myrtle Point Transp. Co. yv. Port of 
Coquille River, supra. (3) An appli- 
cation for a permit is no defense and 
is properly disregarded. Myrtle 
Point Transp. Co. v. Port of Coquille 
River, supra. 

98. The Scow No. 9, 152 Fed. 548; 
The Scecw No. 36, 144 Fed. 932, 75 
CC Ax 67.2 

99. The Scow No. 9, 152 Fed. 548. 


1. Warner-Quinlan Co. y. U. S., 
273 Fed. 508. 

2. Warner-Quinlan Co. v. U. &., 
supra. 

[a] “Sludge.’”—Matter described 
by the witnesses as fuel matter, 


sludge, oil, and tar, which sometimes 
became solid and settled as sediment, 
is within the description of “sludge” 
specified in the statute. W arner- 
Quinlan Co. v. U. S., 273 Fed. 503. 

3. See cases infra this note. 

[a] Sufficiency of permit or order. 
—(1) An order requiring that deposits 
of refuse, mud, and sand must be 
east of a certain meridian of longi- 
tude and south of a certain parallel 
of latitude sufficiently prescribes the 
limits. U. S. v. The Sadie, 41 Fed. 
396. (2) A permit to dump refuse 
not less than four miles east south- 
east of Scotland Light excludes by 
implication dumping inside of that 
point and thus defines the precise 
limits within which scows or boats 
may be discharged. U.S. v. Various 
Tugs, etc. 225 Fed. 505. See also 
The G, L. Garlic, 45 Fed. 380 (permit 
construed). (3) A permit is suffi- 
ciently definite which prescribes that 
deposit be made in not less than fif- 
teen fathoms of water to the south- 
ward and eastward of Sandy Hook 
Light Ship or at the ‘mud buoy” 
at any time during ebb tide except 
the last hour. U. S. v. Romard, 89 
Fed. 156. 

4 U.S. v. Romard, supra. 

5. See cases infra this note, 

[a] Defective machinery. — (1) 
The ‘defective machinery” declared 
by the statute to be no excuse means 
machinery unsuited for the purpose 
or out of repair, and does not refer 
to a sudden breaking down of prop- 
erly installed and inspected machin- 
ery, so that the dumping of a re- 
cently overhauled scow, because the 
pawl suddenly broke, would not be 
penalized. U. S. v. Various Tugs, 
etc., 225 Fed. 505. (2) A boat is not 
relieved of penalties on the ground 
of unavoidable accident, where the 
safety of the vessel was threatened 
by a defect in its machinery which 
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rem without proof that the act was committed by 
order of a superior;® and where several vessels are 
engaged in a dumping operation, a vessel whose 
owner and master are not at fault is subject to the 
penalty prescribed by the statute,’ although only 
one penalty in amount should be imposed for a 
single violation,® and the vessel at fault may be held 
primarily liable.® And under some circumstances 
a towing tug wholly without fault has been re- 
lieved of liability.1° A vessel, although not par- 
ticipating in the operation, which negligently makes 
it necessary for a scow to unload within forbidden 
limits, is liable.14 

Liability of vessel. The conviction and fining of 
a person or corporation is not a condition precedent 
to the subjection of the vessel to the pecuniary 
penalties either under the general statute? or the 
statute relating to New York Harbor.}3 

[§ 105] (3) Miscellaneous Statutes.14 Under stat- 
utes prohibiting the throwing of refuse into naviga- 
ble waters it has been held that the discharge of 
refuse into an unnavigable river by which the mat- 
ter is carried into navigable waters is included ;!° 
that the description of refuse includes such a 
liquid as a mixture of petroleum,’® and sawdust 
and shavings;'? that a prohibition specifying ‘‘all 
persons, firms or corporations’’ does not apply to 
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'a municipal corporation;'8 and that no notice for- 


bidding such deposits is required in order to re- 
cover the penalty prescribed by the statute,!® but 
that attachment to recover the statutory fine can- 
not be carried to judgment until after penal con- 
viction.2° It may be for the jury to determine 
whether a deposit of dredged material is within an 
exception provided for by the statute.24 

[§ 106] i. Diversion or Detention of Waters.2? 
While a diversion or detention of waters not affect- 
ing navigation is not unlawful? unless made so by 
statute,”* such diversion or detention is a nuisance 
where navigation is affected thereby.2° Where the 
level of a public lake is controlled and regulated 
by a state commission, no individual has the right 
by artificial means to raise or lower the water from 
that level.2° A grant by congress to a state for 
the purpose of maintaining a canal from a navigable 
lake confers no irrevocable discretion as to the 
amount of water to be withdrawn.?? 

[§ 107] j. Other Obstructions. Other structures 
and objects which have been decided to be unlaw- 
ful obstructions to navigation are posts,?® submerged 
piling,?® a railroad tunnel not sufficiently lowered,?° 
stone and the like left in a channel by a contrac- 
tor or dredger,*! accumulations of logs,?? anchors,** 


had not recently been examined. The 
Columbia, 255 Fed. 515, 167 CCA 5. 
(3) The only defense in case of ma- 
chinery iS an accident which was 
unavoidable, and neither the break- 
ing of a part not shown to have been 
inspected, although there was a gen- 
eral inspection, by reason of which a 
scow dumped part of her load, nor 
the breaking of a link in a chain 
shown to have been sound, and which 
was therefore insufficient for the load 
put upon it, is sufficient to sustain 
such defense. The J. Rich Steers, 
228 Fed. 319, 142 CCA 611. 

[b] Weather.—Where a _ breeze, 
gradually increasing to a gale, was 
not sufficiently sudden to excuse the 
master of a tug and the master of 
scows from getting to a safe anchor- 
age before dumping became neces- 
sary on account of heavy seas, it was 
held that the negligence, although 
not gross, was inexcusable and sub- 
jected the tug and scow to a single 
minimum penalty. U. S. v. Various 
Tugs, ete., 225 Fed. 505. 


6 U. S. v. The Bombay, 46 Fed. 
* 665. 
[a] hus a steamship from which 


ashes are dumped in an unlawful 
place by firemen presumably acting 
under orders from some _ superior 
officer is liable as having herself 
violated the law. U.S. v. The Bom- 
bay, 46 Fed. 663. 

[b] But a single act, where there 
is no proof of orders by anyone in 
authority, does not show that the 
steamship was used or employed in 
a violation of the law, so as to be 
liable in rem to the penalties there- 
in prescribed. U. v. The Anjer 
Head, 46 Fed. 664. 

7. U.S. v. Various Tugs, etc., 225 
Fed. 505; Jaycox v. U. S., 107 Fed. 
938, 47 CCA 83, 

[a] In explanation of this rule 
and of the seeming severity of the 
statute it has been said: “The stat- 
ute does not make any person crimi- 
nally liable for an act committed 
without his participation. ‘The par- 
ticipation of the master of the tow- 
boat and the masters of the scows 
is found in the circumstance that 
they are assisting in the general un- 
dertaking in the course of which 
the forbidden act is done. Neither 
one of them is under any obligation 
to engage in such an enterprise, and, 
if he chooses to engage in it, he does 
bo at the peril of incurring criminal 


responsibility if it is not pursued 
lawfully; and no principle of natu- 
ral justice is violated by a statute 
which makes him responsible for the 
conduct of his coadjutor. The stat- 
ute, in effect, says to the masters 
of the vessels, ‘If you wish to as- 
sist in dumping refuse, you must do 
so at the risk of criminal respon- 
sibility for the acts of your asso- 
ciates as well as for your own.’ The 
statute is a severe one, but this does 
not militate against its validity. Its 
stringency may be necessary to com- 
pel all those who engage in dumping 
refuse within the waters specified to 
see to it beyond peradventure that 
the regulations of the statute are 
complied with.” Jaycox vy. - ee 
107 Fed. .938,..940, 47..CCA...83-. [quot 
U. S. v. Various Tugs, etc., 225 Fed. 
505, 508]. 

8 U.S. v. Various Tugs, etc., su- 


2 U.S. v. 
10. The J. Rich Steers, 228 Fed. 


319, 142 CCA 611; U. S. v. The Em- 
peror, 49 Fed. 751. 


Various Tugs, etc., 


11. The Augustine, 8 F. (2d) 287. 
12. The Scow No. 9, 152 Fed. 548. 
13. The Scow 6 S, 250. U. S. 269, 


39 SCt 452, 63° L. ed. 977, 

14. Proceedings under statutes im- 
posing penalty for dumping refuse 
see infra § 108. 

15. Wheal Remfry China Clay, 


etc., rae v.. Truro ,Corp., [1923] 2 K. 
B. 594. 

16. Gray v. Heathcote, 88 L. J. K. 
Boss 


f° 8. 

17. State v. Howard, 72 Me. 459 
(statutory prohibition against refuse, 
wood, or timber of any sort), 

18. Witham vy. New Orleans, 49 
Lia, Ann. ‘929, 22 S 38, 

19. Pilot Comrs, v. Frost, 4 Daly 
(N. Y.) 353 (state statute prohibiting 
throwing ashes or cinders in the 
waters of the port of New York). 

20. Wallace v. State, 46 Ga. 199. 

21. Post v. Kreischer, 103 N. Y. 
110, 8 NE 365, 18 AbbNCas 192, 

22. Right of riparian owner to use 
of water see infra §§ 149-151. 

23. Connecticut River Lumber Co. 
v.. Olcott. Falls Co., 65 N. -H. 290, 
21 A 1090, 18 LRA 826. 

[a] Injury to corporation.—A cor- 
poration authorized by its charter 
to erect works in and about, and 
improve, a certain harbor cannot com- 
plain of a diversion of water from a 


stream flowing into the harbor where 
the injury does not infringe any 
rights conferred by the charter. La 
Plaisance Bay Harbor Co. vy. Monroe, 
Walk. (Mich.) 155. 

24. Hempstead v. New York, 52 
App. Div. 182, 65 NYS 14; Cox v. 
New York, 26 Misc. 177, 55 NYS 74. 

25. Yolo County y. Sacramento, 36 
Cal. 193; State v, Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 
139; Minnesota Canal, etc., Co. v. Fall 
Lake. Boom.Co., 127 Minn. 23, 148 
NW 561; Heiberg v. Wild Rice Boom 
Co., 127 Minn. 8, 148 NW.517; Shaw 
v. Oswego Iron Co., 10 Or. 3871, 45 
AmR 146; Philadelphia v. Gilmartin, 
71 Pa. 140; Philadelphia vy. Collins, 
68 Pa. 106. 

[a]  Tllustration.—A puWlic service 
corporation cannot divert water from 
a navigable stream to a= reservoir 
necessary to the operation of a canal, 
where its diversion will impair the 
navigability of the stream. Minne- 
ota Canal, etc., Co. v. Fall Lake Boom 
Co., 127 Minn. 23, 148 NW 561, 

[b] A statute authorizing the 
dri of swamp lands does not 
authorize the draining away of 
waters which have been declared 
navigable. Runyard v. Oetting Bros. 
Ice Co., 142 Wis. 471, 125 NW 981. 

26. Hazen vy. Perkins, 92 Vt. 414, 
105 A 249, 23 ALR 748. 


27. Chicago Sanitary Dist. v. U. 
Su 266. U.S... 405, 45, SCt) 1176469 
L. ed. 352. 


23. Peterson v. Skarp, 117 Minn. 
102, 184 NW 503; State v. Narrows 
Island Club, , 100° N. Go, 477.5 SE 
411, 6 AmSR 618. 

29. The Leslie, 241 Fed. 943; Bar- 
don v. Excelsior Stove, etc., Co., 2381 
Ill, A. 366. 

[a]. A contractor to remove piling 
is liable for injuries caused by sub- 
merged piling left unremoved and 
unmarked. The Leslie, 241 Fed, 943. 

30. West Chicago St. R. Co. v. Peo., 
214 Thi. 9, 73 NE 393 (aff 201. U.S: 
506, 26 SCt 518, 50 L. ed. 845]. 

31. Bouker Contracting Co. ‘v. 
Fox, 214 Fed. 774, 1381 CCA 186; Con- 
solidated Coal Co..v. Knickerbocker 
Steam Towage Co., 200 Fed. 840. 

32. Smart v. Aroostook Lumber 
Co., 103 Me. 37, 68 A 527, 14 LRANS 
1083, Drake v. Sault Ste. Marie Pulp, 
etc., Co., 25 Ont. A. 251. 

83. Hancock v. York, etc., R. Co., 
10 C. B. 348, 70 ECL 348, 138 Reprint 
140 (but responsibility not fixed). 
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fish traps, if of heavy material and unauthorized,** 
fish weirs,*®> and buildings within a levee*® or so 
located as to interfere with the operation of a draw- 


bridge.*7 


[§ 108] 3. Remedies**—a. In General. 
nary remedies for the obstruction or diversion of 
navigable waters are by way of injunction,*® action 
to abate a nuisance,*® action to recover damages,** 
There are also special 
statutory remedies, such as an action to recover a 
penalty,#® or a writ of ad quo damnum, or an 
action to compel the restoration of the stream to its 

Sometimes the statutory rem- 
An action for the forfeiture of 
the franchise of an improvement company has been 
held proper where it improperly obstructs naviga- 
tion,47 or where the franchise has never been ac- 
cepted or complied with,*® and certiorari has been 


or criminal prosecution.*? 


former condition.*® 
edy is exclusive.*® 


34. Powell v. 
6 Alaska 486. 

[a] On the contrary it has been 
held that a fish trap in Alaskan 
waters is not an obstruction to navi- 
gation. U.S. v. Alaska Pac, Fisher- 
jes, 5 Alaska 484. 

35. Williams v. Wilcox, 8 A. & E. 


G.,..W.. | ume, Co., 


314, 35 HCL 609; 112 Reprint 857, 
25 ERC 427 (legality question of 
fact). 


36. Boyce Cottonseed Oil Mfg. Co. 
v. Red River, etc., Levee Dist., 160 
La. 727; 107 S 506: 

37. Lenoir County v. Crabtree, 158 
N. C. 357, 74 SE 105, 39 LRANS 1213. 

38. Jurisdiction of federal courts 
See Federal Courts § 39. 

39. See infra §§ 109-114. 

40. See infra §§ 115-118. 

41. See infra §§ 119-130. 

42. See infra §§ 131-134. 

43. The Scow 6 S, 250 U. S. 269, 
39 SCt 452, 63 L. ed. 977; The Scow 
No. 9, 152 Fed. 548. 

[a] Proceedings under statute or 
ordinance imposing penalty for dump- 
ing refuse —(1) Under a New York 
statute authorizing the recovery of a 
penalty for “wilfully” dumping in 
New York Harbor it was held that 
intent must be shown. Board of 
Comrs, of Pilots v. Pidgeon, 23 Hun 
(N. Y.) 346 mem. (2) A declaration 
need not negative a proviso or ex- 
ception in a_ statute. Bennet  v. 
Hurd, 3 Johns. (N. Y.) 438. (3) A 
state court has jurisdiction of an 
action for the recovery of a penalty 


prescribed by city ordinance for 
casting sawdust and other refuse 
into a navigable river. Ogdensburgh 


Vale duyor, 7 ans. GN. ¥.)) 24's. (4) 
Construction of federal statutes im- 
posing penalty for dumping refuse 
see supra § 104. (5) Construction of 
state statutes imposing penalty for 
dumping refuse see supra § 105. 

[b] Notice to remove obstruc- 
tions.—The law requiring the board 
of commissioners of pilots to give 
notice to persons erecting structures 
beyond the exterior line defined by 
the commissioners for the preserva- 
tion of New York Harbor, under the 
law of 1860, is not complied with 
when the notice is made out and 
served by the president of the board. 
The law requires such, notice to be 
given by the board itself. When 
given by the president, although ver- 
bally authorized by the board, it is 
not sufficient. Such defective notice 
will not charge the person notified 
with the penalty imposed by law for 
continuing such structures after no- 
tice, ‘Board. of Comrs., of; Pilots, %. 
Vanderbilt, 31 N. Y. 265 [aff 25 N. Y. 
Super. 367]. 

44. Bailey v. Philadelphia, etc., R. 
Co., 4 Del. 389, 44: AmD 593. 

45. Kerr v. West Shore R. Co.,:127 
N. Y. 269, 27 NE 833 (the statute was 
designed to protect public 


rights | 1213; 
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beach.*9 


[$§ 107-109 


granted to quash the location of a highway on a 
Mandamus is sometimes employed®® but 
will not lie unless defendant is shown to be re- 


sponsible for the obstruction®! or unless the in- 


The ordi- 


only). 

46. Spigelmoyer v. Walter, 3 
Watts &'S. (Pa.) 540; Criswell v. 
Clugh, 3 Watts (Pa.) 330; Com, v. 


Plumer, 1 AmLReg (Pa.) 124; Wood 
v. Hustis, 17 Wis. 416. 

47. Black River Impr. 
Crosse Booming, etc., Co., 54 Wis. 
659, 11 NW 443, 41 AmR 66: 

48. State v. /Bancroft, 148 Wis. 
124, 1384 NW 38380, 38 LRANS 526. 

49. Marblehead v. Essex County, 
5 Gray (Mass.) 451. 

50. West Chicago St. R. Co. v. 
Peose2y4 Til)'9)° 73 NE ‘393 ‘Taft! 201 
U. S. 506, 26 SCt 518, 50 L. ed. 845]. 

51. U. S.° v. Lake Drummond 
Canal, etc., Co., 228 Fed. 66. 

[a] Thus the government is not 
entitled to mandamus to compel one 
to remove a structure which he never 
constructed or maintained over a 
body of water with respect to which 
he never claimed or exercised any 
control. U. S. v. Lake Drummond 
Canal, etc., Co., 228 Fed. 66. 

52. State v. Charleston Light, etc., 
Co., 68 S. C. 540, 47 SE 979. 
52. North West Nav, 

Walker, 3 Man. 25. 

54. Groat v. Moak, 94 N. Y. 115 
[aff 26 Hun 380]. 

55. Injunctions generally see In- 
junctions 32'C. J. p 1. 

56. U. S.—uwU. S. -v. Rio’ Grande 
Dam, etc.) Co. 174 Ul" S2*690; 19 SCt 
770, 48 L. ed. 1186; Pennsylvania v. 
Wheeling, ete., Bridge Co., 13 How. 
518, 14 L. ed. 249; Alaska Pac. Fish- 
eries v. U. S., 240 Fed. 274, 153 CCA 
200 [aff 248 U. S. 78,39 SCt 40, 63 
L. ed. 138]; U. S. v. Lawrence, 53 
Fed. 632; Hatch v. Wallamet Bridge 
Co., 6 Fed. 780, 7 Sawy. 141; Hatch 
v. Wallamet Iron Bridge Co., 6 Fed. 
326, 7 Sawy. 127. 

Ala.—Blackman v. Mauidin, 164 
Ala. 337, 51S 23, 27, LRANS 670; 
Walker v. Allen, 72 Ala. 456. 

Cal.—Peo., v. Gold Run Ditch,, etc., 
Co., 66 Cal. 138, 4 P 1152, 56 AmR 80. 

Conn.—F rink v. Lawrence, 20 Conn. 
117, 50° AmD 274. 

Ga.—Charleston, Ja\e pho Use pe 
Johnson, 738 Ga. 306. 

Ida.—Powell v. Springston Lum- 
ber Co., 12 Ida. 723, 88 P 97. 

Mich.—Stofflet v. Estes, 104 Mich. 
208, 62 NW 347. 

N. J.—Atty.-Gen. v. Paterson, etc., 
Rix Co. 9 IN aa 0d. 02.0, 

N. Y¥.—Peo. v. Vanderbilt, 28 N. Y. 
396, 84 AmD 351,,26 N. Y.. 287, 25 
HowPr 139; Rochester v. Erickson, 
46 Barb. 92; Little Falls Fibre Co. 
v. Henry Ford & Sons, Inc., 126 Misc. 
126, 212 NYS 630; White v. Empire 
Engineering Co., 125 Misc. 47, 210 
NYS 563 [aff 211 App. Div. 834 mem, 
206 NYS 9738 mem (aff 240 N. Y. 648 
mem, 148 NE 743 mem)]. 

N. C.,—Lenoir County vy. Crabtree, 
158 N. C. 357, 74 SE 105, 39 LRANS 
Reyburn vy. Sawyer, 1385 N. 


Co. vs; a 


CO tates 


ete., 


dividual petitioner has sustained special injury not 
common to the general public.®? 
struction of a stream amounts to a public nuisance, 
it affords no ground for action on behalf of one 
who has no other right than to navigate it as one 
of the public, the remedy being by indictment;°* 
and, as a general rule, a private individual may com- 
plain of the obstruction of a navigable stream only 
when he desires to use it for navigation.** 

[§ 109] b. Injunction®**—(1) Propriety of Rem- 
edy. Where an unauthorized obstruction is about 
to be built, or has been erected, in or over a naviga- 
ble stream, a court of equity will afford relief by 
injunction,®® although the creation of the obstruc- 


Although an ob- 


C. 328, 47 SE 761, 102 AmSR 555, 
65 LRA 930. 
Or.—Guilliams v. Beaver Lake 
Clubs 90 Or 13} Lise s437, 
Pa.—Pennsylvania Canal Co. v. 
Philadelphia, etc., R. Co., 2 Pearson 
35 


4, 

Ss. C—State v. Columbia Water 
Power Co., 82 S. C. 181, 63 SE 884, 129 
AmSR 876, 22 LRANS 435, 17 Ann 
Cas 343. 

Wash.—Hulet v. Wishkah Boom 
Co., 54 Wash. 510, 103 P 814, 132 
AmSR 1127; Burrows v. Grays Har- 
bor Boom Co., 44 Wash. 630, 87 P 
937; Monroe Mill Co. v. Menzel, 35 
Wash. 487, 77 P 813, 102 AmSR 905, 
70 LRA 272. H 

Wis.—Atty.-Gen. v. Eau Claire, 37 
Wis. 400. : 

Eng.—Atty.-Gen. v. Terry, L. R. 9 
Ch. 423; Atty.-Gen. v. Shrewsbury 
Bridge Co., 21 Ch. D. 752; Atty.-Gen- 
v. Parmeter, 10 Price 378, 147 Reprint 
345. 

Ont.—lIreson v. Holt Timber Co., 
30 Ont. L. 209, 5 OntWN 577, 18 Dom 
LR 604 [dism app 4 OntWN 1106, 
24 OntWR 433, 11 DomLR 44]; Gar- 
diner v. Chapman, 6 Ont. 272; Atty.- 
Gen. v. Harrison, 12 Grant Ch, 466. 

[a] In a clear case of obstruction 
of waters in which the right of navi- 
gation unquestionably exists the 
court would be acting arbitrarily in 
refusing an injunction. State v. Co- 
lumbia Water Power Co., 82 S. C. 
181, 63 SE 884, 129 AmSR 876, 22 
LRANS 485, 17 AnnCas 343. € 

{[b] Estoppel.—That a lower ripa- 
rian proprietor made no objection to 
the owner of riparian land above 
him clearing the bed of the stream 
of obstruction, but assisted therein, 
and subsequently, during a period of 
two years, used the water which the 
upper riparian proprietor stored by 
means of a dam for the floating of 
shingle bolts, did not estop such 
lower proprietor from subsequently 
objecting to the upper riparian pro- 
prietor’s continued interruption of the 
natural flow of the water by the 
dam. Monroe Mill Co. v. Menzel, 35 
Wash. 487, 77 P 813, 102 AmSR 905, 
70 LRA 272. 

[c] Conditions precedent.—(1) A 
notice, made by statute a condition 
to the institution of mandamus or 
other proceedings to compel a rail- 
road so to maintain its tracks by 
means of a bridge or other structure 
as not to prevent the construction of 
an improved river channel, and to 
proceedings to recover a penalty for 
its failure to do so, is not essential 
where the city is seeking by injunc- 
tion to prevent the railroad from re- 
building a bridge in such a way that 
it will interfere with the channel 
when improved. Buffalo v. Buffalo, 
ete, hn CO, 136 App. Dive 214. i220) 
NYS 1081 [aff 204 N. Y. 562 mem, 
97 NE 1103 mem]. (2) Notice to 


For later cases. developments and changes in the law see cumulative Annotations; same title, page and note number. 
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tion is also a penal offense.*? 


the statute must exist.°? 


obstructed is navigable.® 


balanced.® 
Preliminary injunction. 


Suspension of decree.®¢ 


abate the obstruction is not neces- 
sary before suit may be brought to 
enjoin its continuance. Charleston, 
ete., R. Co. v. Johnson, 73 Ga. 306. 
[d] Hydraulic mining operations 
(1) may be enjoined by qa _ federal 
court under a statute making appro- 
priations for the improvement of 
certain rivers and providing that a 
part of such appropriations shall 
not be used until hydraulic mining 
hurtful to navigation of such rivers 
has ceased. U.S. v. North Bloomfield 
Gravel Min. Co., 53 Fed. 625. (2) 
But a decree should not be granted 
where it appears that the débris has 
been effectually impounded. U. S. v. 
North Bloomfield Gravel Min. Co., 
supra. (3) An injunction was 
granted where it appeared that a 
structure used in connection with 
hydraulic mining operations and de- 
signed to impound the débris result- 
-ing from such operations was liable 
to be carried away and discharged 
into lower streams to the injury of 


navigation. U. S. v. Lawrence, 53 
Fed. 632. j 
[e] Interference with drawbridge. 


—(1) An injunction will issue to pre- 
vent the further maintaining of a 
structure interfering with the free 
movement of a draw. Lenoir County 
v.. Crabtree, 158 IN. C..357,: 74 SH. 106, 
39 LRANS 1213.. (2) That its: re- 
moval will entail great expense does 


not defeat this remedy. Lenoir 
County v. Crabtree, supra. 

57. State vy. Columbia Water 
Power Co., 82 S. C. 181,-63 SE 884, 


129 AmSR 876, 22 LRANS 435, 17 Ann 
Cas 343. 

[a] Ilustrations.—(1) The ob- 
struction or injury of navigable 
waters is an injury to the property 
rights of the United States, and may 
be enjoined at the suit of the gov- 
ernment, although the act is also 
made by law a penal offense. North 
Bloomfield Gravel Min. Co. y. U. S., 
88 Fed. 664, 32. CCA 84 [aff 81 Fed. 
243]. , (2) Although indictment is 
the proper remedy in case of the ob- 
struction of a stream by a bridge, 
yet, where it is necessary, a court 
of chancery will restrain the con- 
struction of the bridge until the 
slower process by indictment can be 
put' in motion. Rowe v. Granite 
Bridge Corp., 21 Pick.. (Mass.) 344. 

58. U.S.—Sewell v. Arundel Corp., 
20 F. (2d) 503; U. S. v. North Bloom- 
field Gravel-Min. Co., 53 Fed. 625; 
Turner y. People’s Ferry Co., 21 Fed. 
90; St. Louis y. Knapp, 6 Fed. 221; 
Silliman v. Troy, etc., Bridge Co., 22 
F. Cas. No. 12,853, 11 Blatchf. 274; 
Works v. Junction R. Co., 30 F. Cas. 
No. 18,046, 5 McLean 425. 

Del. ~-Harlan, ene CO... Paschall, 


But injunctive relief 
will not be granted where it is not clearly shown 
that an obstruction to navigation exists which con- 
stitutes a nuisanee,°®® and if the remedy depends on 
statutory authority the conditions prescribed by 
Nor will an injunction be 
awarded where there is an adequate remedy at law,°° 
or by summary proceedings before public officials,** 
or where-it does not clearly appear that the water 
In granting or refusing 
an injunction the inconvenience which the person 
seeking it may sustain against that which defendant 
may sustain by being prevented, if the result shows 
that plaintiff’s claim is not well founded, may be 


In a proper case a pre- 
liminary injunction may be granted before a final 
determination of the rights of the parties.** 
Compelling dredging. A mandatory injunction re- 
quiring a defendant to dredge a stream which had 
been shoaled by dumping operations is proper.® 
Pending improvement of 
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another state.”° 


Sue. 


5; Del, Chi..435, 
Md.—Havyre de Grace v. Harlow, 
129 Md. 265, 98 A 852, 

Mich. __Grand Rapids v. Powers, 89 
Mich. 94, 50 NW 661, 28 AmSR 276, 
14 LRA 498; Atty.-Gen. v. Hvart 
Booming Co., 34 Mich. 462. 

N. J.—Gilbert v. Morris Canal, etc., 


Co.; (SON. Sd.” Hig: 495i t 
N. Y.—Jenks v. Miller, 14 App. Div. 
474, 48 NYS 927; Rochester v. Cur- 


tiss, Clarke 336. 

Oh.—Hutchinson v. 
Oh, 52. 

[a] The obstruction of war vessels 
is not a ground on which a town 
may seek an injunction against the 
continuance of a bridge as a nui- 
sance. Dover v. Portsmouth Bridge, 
17 N. H. 200. 


Thompson, 9 


59.) Ue *Siciv. Bridgeport Towing 
Line; Ine; 15 BF. ( 2d) 9240: 
[a] Thus under the federal stat- 


ute (1) prohibiting “the creation of 
any obstruction” and authorizing en- 
forcement by injunction, an injunc- 
tion does not lie to compel the re- 
moval of an obstruction resulting 
from accident or negligence, aS a ves- 
sel neghigently sunk which defend- 
ant is attempting to salvage. U. S. 
vy. Bridgeport Towing Line, Inc., 15 


F. (2d) 240 (decided under Act Mar.. 


85) 18999" [80s Usis. “Stivately Liem] 
§§ 10, 12). (2) But injunction will 
lie to compel the removal of a ves- 
sel intentionally sunk. U.S. v. Hall, 
63° Fed. 472, 11 CCA 294 (decided 
under Act Sept. 19, 1890 [26 U.S. St. 
at L. 426 c 907] § 10). 

60. Heerman v. Beef Slough Mfg. 
etc., Co., 1 Fed. 145; Cull v. Grand 
Trunk R. Co., 10 Grant Ch. (Ont.) 
491. 

[a] Where the remedy at law is 
inadequate, the jurisdiction of equity 
is not excluded by code provisions 
for actions at law to recover dam- 
ages for, and to abate as nuisances, 
obstructions in navigable streams. 
Carl v. West Aberdeen Land, etc,, Co., 
13 Wash. 616, 43 P 890. 

61. Peo. v. Horton, 5 Hun 516 [aff 
64 N. Y. 610]. 

62. Ala.—Morrison v. Coleman, 87 
Ala. 655, 6 S 374, 5 LRA 384. 

N. D.-—Bissel vis Olson; 26° Ni” D: 
60, 148 NW 340. 

Oh.—Erkenbrecher v. Cincinnati, 2 
Cine. Super. 412. 


Wash.—Healy v. Everett, etc., 
Tract. Co., 78 Wash. 628, 139 P 609. 
Wis.—State v. Carpenter, 68 Wis. 


165, 31 NW 730, 60 AmR 848. 

63. Garret v. Squarebriggs, 2 Pr. 
Edw. Isl. 251. 

Relative convenience and injury 
generally see Injunctions §§ 64, 65. 

64. Devoe v. Penrose Ferry-Bridge 
Co., 7 F. Cas. No, 3,845; Atty.-Gen. 
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a stream rendering it navigable, the operation of a 
decree enjoining the construction of a fixed bridge 
across the stream may be suspended to permit the 
construction and use of a temporary bridge.®* 

[§ 110] (2) Jurisdiction.** 
jurisdiction where the obstruction is in a navigable 
stream of the United States.® 
no jurisdiction to restrain obstructions erected in 
In Canada the exchequer court has 
concurrent jurisdiction with the supreme court of 
a province of an information at the suit of the 
attorney-general to restrain the creation of an ob- 
struction to navigation.’ 

[§ 111] (8) Parties and Persons Entitled To 
The rules applicable to injunction suits in 
general ordinarily cover the question of proper and 
necessary parties in a suit to enjoin obstructions.** 
The suit may be maintained by a municipal corpo- 
ration or division empowered to remove obstruc- 
tions’* or sustaining a special injury in respect of 
its property,”> or by a state, where it has a direct 


Federal courts have 


A state court has 


v. Paterson, etc., 


R Coz 
526; 


9 N. J. Eq 
Peo. v. Gutchess, 


48 Barb. (N. 


Dissolution on answer.—A 
temporary injunction was properly 
dissolved where an answer was filed 
denying categorically all the aver- 
ments in the bill as to the naviga- 
bility of the stream. Morrison v. 
Geter 87 Ala. 655, 6 S 374, 5 LRA 


[b] Showing as to obstruction.—A 
preliminary injunction to restrain 
the erection of a bridge across a 
navigable river will not. be allowed, 
where it is Shown that such bridge 
will not be an. obstruction neces- 
sarily amounting to a _ nuisance. 
Northern Pac. R. Co. v. Barnesville, 


oe R. Co., 4 Fed. 172, 2 McCrary 
65. Converse v. Portsmouth Cot- 


ton Oil Refining Corp., 281 Fed. 981 
[certiorari den 260 U. S. 724 mem, 
43 SCt 13 mem, 67 L. ed. 482 mem]. 

66. Stay or suspension of injunc- 
tion decree generally see Injunctions 


§ 658. 

67. Buffalo v. Delaware, etc., R. 
Co., 60 Misc. 584, 112 NYS 690 [aff 
136 App. Div. 274, 120 NYS 1081 

562. mem, 97 NE 


(atl 9204 2N WY. 
1103 mem)]. 

68. Jurisdiction of injunction pro- 
ceedings generally see Injunctions 
§§ 454-4644. 

69. See Federal Courts § 39. 

Peo.: v. New Jersey Cent. R. 
42 N. Y. 283. 
Fisher, 2 Can. Exch. 
generally see Parties 


in injunction proceed- 
see Injunctions §§ 469- 


Tes. Rig 


ings generally 
495. 

74. <Atty.-Gen. vy. Terry, 
Ch. 428. 

{a] In North Carolina a county 
may sue simply in the name of the 
county to enjoin the obstruction of 
the operation of the draw of a bridge. 
Lenoir County v. Crabtree, 158 N. 
Esso, rs SE 08. 39 LRANS 1213. 

[b] A borough’ and the inhabitants 
thereof are proper parties to a bill 
to enjoin the unauthorized erection 
of a wharf extending into the chan- 
nel of a creek therein and obstruct- 
ing the navigation thereof. Erank- 
ford v. Lennig, 2 Phila, (Pa.) 403. 

[ce] A board of port wardens can- 
not obtain an injunction where the 
legislature has specifically vested 
power over the particular obstruction, 
a bridge, in the city. Philadelphia 
Port Warden v. Philadelphia, 42 Pa. 
209. 

75. Dover v. Portsmouth Bridge, 
17 N. -H. 200. 
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interest in the matter,’@ an action being properly 
brought by the attorney-general.” 
government may maintain the suit where it has ju- 
risdiction of the waters under its power to regulate 
interstate commerce or its admiralty jurisdiction,"* 
Suit is brought by the attor- 
ney-general in the United States*® and also in Eng- 
If a private person has sustained special 
injury different from that which the general public 


‘but not otherwise.79 


land.® 


[a] But injury to the inhabitants 
of a town is not a ground on which 
it can maintain the suit. Dover v. 
Portsmouth Bridge, 17 N. H. 200. 


76. Pennsylvania Vi Wheeling, 
ete., Bridge Co., 13 How. (U._S.) 518, 
14 L. ed. 249; State v. Columbia 


Water Power Co., 82S. C. 181, 63 SE 
884, 129 AmSR 876, 22 LRANS, 435, 
17 AnnCas 343. ‘ 

77. Peo. v. Gold Run Ditch, etc., 
Co., 66 Cal. 138, 4 P 1152, 56 AmR 
80; Krantz vy. Noonan, 4 La. A. (Or- 
leans) 264; Atty.-Gen. v. Woods, 108 
Mass. 436, 11 AmR_ 3880; Peo. v. 
Vanderbilt, 26 N. Y. 287, 25 HowPr 
139. Compare Cull v. Grand Trunk 
RR, Co:, 10°) Grant Ch. © (Ont.) 491 
(where it was said that the attorney- 
general should be made a party to.a 
bill to enforce a duty imposed by 
a statute authorizing the construc- 
tion of a railroad bridge since it 
could not be a question merely be- 
tween ‘a railroad company and an 
‘ndividual whether a bridge over a 
stream should be fixed or movable). 

78. U. S. v. Banister Realty Co., 
155 Fed. 583; U. S. v. Lawrence, 53 
Fed. 632: U. S. v. North Bloomfield 
Gravel Min. Co., 53 Fed, 625. i 

[a] lustration—A preliminary 
injunction at the suit of the United 
States was granted against the clos- 
ing of an inlet connecting Far Rock- 
away Bay with the ocean where it 
appeared that the inlet had been 
navigable water until recently, at 
Jeast, and that the obstruction would 
have a tendency to change its char- 
acter by preventing the ebb and flow 
of the tide. U.S. v. Banister Realty 
Co., 155 Fed. 583. 

79, U.S. v. Jamaica, etc., Turnp. 
Co., 204, Fed. 759, 128 CCA 128; 
Northern Pac. R. Co. v. U. S., 104 
Fed. 691, 44 CCA 135, 59 LRA 80; 
U. S. v. Beef Slough Mfg., etc., Co., 
24 F. Cas. No. 14,559, 8 Biss, 421. 

80. Chicago Sanitary Dist. v. U. 
S., 266 U. S. 405, 45 SCt 176, 69 L. ed. 
352. 

fa] Thus the attorney-general, 
without statutory authority, may sue 
+q enjoin the withdrawal of waters 
_from Lake Michigan in excess of the 
amount authorized by the secretary 
of war under Act Mar. 3, 1899 (30 
UU, Seo Sti tate Li, 1Atby eC” 426). 7 5 540. 
Chicago Sanitary Dist. v. U. S., 266 
U..S. 405, 45 SCt 176, 69.L..ed. 352. 

81. Atty.-Gen, We Shrewsbury 
Bridge Co., 21 Ch. D. 752; Atty.-Gen. 
v. Johnson, 2 Wils. Ch. 87, 37 Re- 
print 240; Atty.-Gen. v. Parmeter, 10 
Price 378, 147 Reprint 345, 

82. U. S.-—Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 13 How. 518, 
14 L. ed. 249; Georgetown v. Alex- 
andria Canal. Co.,.12°> Pet. 91,,9 .L. 
ed. 1012: McCloskey v. Pacific Coast 


Co. 5160" Ned. (94,7 87. COAmb68., cao 
LRANS 673; Carver v. San Pedro, 
etc., R. Co., 151 Fed. 834;. Hatch 


v. Wallamet Iron Bridge Co., 6 Fed. 
326, 780, 7 Sawy. 127, 141; Works v. 
Junction R. Co., 30 F. Cas, No. 18,- 
046, 5 McLean 425, 
Ala.—Walker v. Allen, 72 Ala, 456. 
Cal.—Crescent Mill, eta, Co.) v. 
Heyes, 2 Cal. Unrep. Cas. 577, 8 P 


Conn,—F rink y. Lawrence, 20 Conn. 
117, 50 AmD 274, 

Ida.—Small v. Harrington, 10 Ida. 
nee 79 P 461 (statute reiterates 
rule). 
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The federal 


Ind.—Bissell Chilled Plow Works 
v. South Bend 


Mfg. Co., 64 Ind. A. 
1, 111 NE. 932. 


Mich.—Lepire v. Klenk, 180 Mich. 
481, 147 NW 5038. 

N. Y.—Barnes y. Midland R. Ter- 
minal Co., 193 N. Y. 378, 85 NE 1093, 
127 AmSR 962; Jencks v. Miller, 17 
Misc. 461, 40 NYS 1088 [rev on other 
Serene 14 App. Div. 474, 438 NYS 
927). 


N. C.—Pedrick v. Raleigh, etc., R. 


Coy 143 N.* C4855) Ob SE StilyerLO, 
LRANS 554. 
Oh.—Hickok v. Hine, 238 Oh. St. 


523, 13 AmR 255. 

Or.—Oliver v. Klamath Lake Nav. 
Co:, 54 Or; 96, 102 P 786. 

S. C.— Barksdale v. Charleston, 
etc., R. Co., 83 S. C. 287, 64 SE 1013. 

Wash.—Lant v. Wolverton, 122 
Wash. 62, 210 P 1; Hulet v. Wishkah 
Boom Co., 54 Wash. 510, 103 P 814, 
132 AmSR 1127; Burrows v. Grays 
Harbor Boom Co., 44 Wash. 630, 87 
P 937; Carl v. West Aberdeen Land, 
etc., Co., 13 Wash. 616, 438 P 490. 

Wis.—Walker v. Shepardson, 2 
Wis. 384, 60 AmD 423. \ 

Ont.—Ireson v. Holt Timber Co., 
30 Ont. L. 209, 5 OntWN 577, 18 Dom 
LR 604 [dism app 4 OntWN 1106, 
24 OntWR 433, 11 DomLR 44]. 

[a] What constitutes special in- 
jury.—(1) Obstruction of riparian 
access. Hulet vy. Wishkah Boom Co., 
54 Wash. 510, 103 P 814, 132 AmSR 
1127. (2) The backing up of water 
on the lower side of.a power plant 
so as to diminish the power gener- 
ated. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932. (3) Obstruction of a 
navigable stream or canal which was 
a public highway and the only possi- 
ble waterway between the complain- 
ant’s home and a navigable river, the 
value of his property being largely 
dependent on such water communica- 
tion. Lepire v. Klenk, 18@ Mich. 
481, 147 NW 508. (4) The owner of 
a sawmill who is prevented from 
procuring logs suffers a special in- 
jury. Pedrick vy. Raleigh, etc, R. 
Co.;y 443 MNo iC. 1485, 65) SHY SUT! 10 
LRANS 554. (5) A person engaged 
in the business of fishing in a navi- 
gable stream is specially damaged by 
the placing of an obstruction in such 
stream which interferes with the 
carrying on of his business, and may 
sue on behalf of himself and others 
similarly situated to enjoin such ob- 
struction, Morris v. Graham, 16 
Wash, 343, 47 P 752, 58 AmSR 33. 
(6) The proprietor of a wharf which 
is situated upon a navigable river, 
although he is not the owner of a 
licensed coasting vessel, a pilot, or 
a navigator, may file a bill to re- 
strain the erection of a bridge over 
the stream by authority of the state 
within whose limits it wholly lies, 
he being likely to suffer consequen- 
tial injury therefrom. Gilman sy. 
Philadélphia, 3 Wall. (U. S.) 713, 18 
L. ed. 96; Pennsylvania v. Wheeling, 
ete., Bridge Co., 18 How. (U. 8S.) 518, 
14 L. ed, 249. 

[b] Finding of special injury.— 
Where the primary facts found war- 
ranted the single inference that ob- 
structions to a navigable stream 
ordered to be removed caused a spe- 
cial or serious damage to plaintiffs, 
that inference will be drawn, al- 
though not specially found, Bissell 
Chilled Plow Works v. South Bend 


[§§ 111-112 


' suffers, he may sue to enjoin the nuisance,*? but if 
he has sustained no special injury he cannot sue.®? 
[§ 112] (4) Defenses. It is usually a defense that 
the obstruction has been erected pursuant to legis- 
lative authority.** 
lawful it is no defense that a public benefit will 
be conferred by the structure,®® or that the stream 
is being used as a highway if the waters are artifi- 
cially raised,** or that the obstruction of navigation 


But if the obstruction is un- 


Mfg. Co., 64 Ind. A. 1, 111 NE 932. 

Right of private individual to re- 
lief against nuisance generally see 
Nuisances [29 Cyc 1208-1213]. 

83. . S.—Georgetown v. Alexan- 
dria Canal Co., 12 Pet. 91, 9 L. ed. 
1012; Silvey v. Montgomery County, 
273 Fed. 202; Whitehead y. Jessup, 
53 Fed. 707; Spooner v. McConnell, 
Sy EB. Cas. No. 18,245, .1 MeLean 

Cal.—Forestier v. Johnson, 164 Cal. 
24, 127 P 156; Bolsa Land. Co. v. 
Burdick, 151 Cal: 254, 90 P 532, 12 
LRANS 275. 

Conn.—Cole y. Austin, 140 A 108; 
Edward Balf Co. v. Hartford Elec- 
tric Light Co., 138 A 122; O’Brien v. 
Norwich, éte!,, R. ‘Co.;, 17 Conns eine: 


Del.—Delaware, ete, R. Co. v. 
Peis 8 Gil & J. 479, 29 AmD 


Fla.—Sullivan v. Moreno, 19 Fla. 
200; Alden v. Pinney, 12 Fla. 348, 

La.—Krantz v. Nonan, 4 La. <A. 
(Ovleans) 264, 

Mass.—Dwyer v. New York, etc., 
R. Co., 209 Mass. 419, 95 NE 850. 

N. H.—Dover v. Portsmouth Bridge, 
17 N. Hy 200: 

Ne VY —— ht. *Plain. Bridge, Conv. 
Smith, 30 N. Y. 44; Manhattan Gas 
Light Co. v. Barker, 30 N. Y. Super. 
523, 36 HowPr 233; Hudson River R. 
Co. v. Loeb, 30 N. Y, Super. 418. 

N. C.—Pedrick v. Raleigh, etc, R. 
Co., 143 N: C. 485, 55° SE. 877,10 
LRANS 554. 

Or.—Esson v. Wattier, 25 Or. 7, 34 
P 756. 

S. C—McMeekin v. Central. Caro- 
lina Power Co., 80 S. C. 512, 61 SE 
1020, 128 AmSR 885. 

Ont.—Baldwin v. Chaplin, 34 Ont. 
L. 1, 8 OntWN 349 [dism app 7 
OntWN 637, 21 DomLR 846]. 

[a] What is not special injury, 
etc.—The ownership of riparian lands 
on which the owner has stored ma- 
terials for road buildings and which 
is to be used as a point for receiving 
and distributing such materials by 
water does not show special damage. 
Edward Balf Co, v. Hartford Electric 
Light Co.,.(Conn.) 1388 A 122. 
Geomahee elas Tineathe ooh etc... ak; 

o., t H 7. 5D. SB 
LRANS 554, BLAtaepe 

[a] Tustrations.—(1) A bridge 
constructed across a navigable stream, 
as authorized by act of congress and 
the local legislature, cannot be en- 
joined as a public nuisance. Miller 
v. New York, 17 F. Cas. No. 9.585, 
18 Blatchf. 469; Miller v. New York, 
10 Fed. 513, 18 Blatchf. 212 [aff 109 
U. S. 3885, 3 SCt 228, 27 L. ed. 971]; 
Winifrede Coal Co. v. Central R., GLer. 
Co., 11 Oh. Dec. (Reprint) 35, 24 Cine 
LBul 173. (2) A court will not en- 
join the construction of a _ bridge 
which has been authorized by the 
state to be constructed over a river 
wholly within the boundaries of the 
state, where it appears that the 
bridge will be of great public utility 
and that the state has acted in good 
faith. Gilman vy. Philadelphia, 3 
Wall. (U. S.) 7138, 18 L. ed. 96, 

Authority to construct: 
Breakwater see supra § 93. 

Bridge see supra §§ 65-69, 
Dam see supra §§ 82-86. 

85. Pennsylvania v. Wheeling, etc., 
Bridge Co., 13 How. (U. S.) 518, 14 
L. ed. 249. 

86. Burrows v. Grays Harbor 
Boom Co., 44 Wash. 630, 87 P 937. 


EERE eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 112-115) 


will be slight or immaterial;8? and in view of the 
public rights involved the defense of estoppel is 
not favored.*® An injunction compelling the alter- 
ation of a bridge in compliance with an act of con- 
gress will not be denied on the ground that the 
owner is entitled to compensation for which con- 
gress has made no provision;*® and it is no defense 
to a mandatory injunction requiring the dredging 
of a stream’ which defendant had obstructed that 
the dredging cannot be done without authority from 
the war department, where it does not appear that 
such authority has been refused.” 

[§ 113] (5) Pleading.°t The bill or complaint 
must allege and show inter alia the navigability 
of the stream,?? although a bill by the govern- 
ment need not show an actual use of the water in 
navigation.2* In a suit by a private complainant 
the nature of the obstruction and the special in- 
jury must be set forth,®* and also the fact that the 
commerce for which the stream will be utilized is 
lawful.2> A bill by one state against another, to 
enjoin a diversion of water from one of the Great 
Lakes upon the theory that it may interfere with, 
or prevent the use of, the waters of the Niagara 
and St. Lawrence Rivers by plaintiff state and her 
citizens for the development of power, is insufficient 
where it does not show that there is any present 
use of the waters for such purpose which is being 
or will be disturbed’ or that there is any definite 
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project for using them which is being or will be 


affected.°° 

[§ 114] (6) Evidence. In a suit by the govern- 
ment evidence of actual injury need not be given 
where the act of obstruction is in itself illegal.97 
A bridge company seeking to enjoin the construc- 
tion of a competing bridge must show that it has 
received from the government an exclusive right 
which defendant has assailed.°* A state invoking 
the original jurisdiction of the United States su- 
preme court to enjoin a discharge of sewage into 
boundary waters by a sewerage district of another 
state has a greater burden than in a suit between 
private parties and must show by clear and con- 
vineing evidence a threatened invasion of rights of 
serious magnitude.%° 

[§ 115] ¢. Abatement or Removal'—(1) By Suit. 
An obstruction constituting a nuisance may be 
abated by an action brought for that purpose.2. But 
the structure will not be abated unless it is clearly 
shown to be an unauthorized obstruction constitut- 
ing a nuisance,® defendant being entitled to the 
benefit of every reasonable doubt.* Suit may be 
brought by the state,° or, in a proper case, by the 
United States,® or by the attorney-general on behalf 
of the crown.’ A private individual may sue if he 
has sustained special injury not common to the en- 
tire community,® but not if he has sustained no 
injury different from that sustained by the general 


87. Atty.-Gen. v. Hau Claire, 37]improve and navigate such _ creek, 610]. 
Wis. 400. and the obstruction thereof by the 3. U.S. v. Bellingham Bay Boom 
88. See cases infra this note. defendant’s road, was sustained. Sil-| Co., 72 Fed. 585 [aff 81 Fed. 658, 


[a] Tlustrations.—(1) The fact| ver Creek Nav., 


etc., 


€o,,, Vex Yazoo; | 26 (CCA 6475 (aft 1762 U. aS. 


that plaintiff city permitted other 
persons to obstruct the stream to a 
far greater extent than would be 
done by defendant’s construction is 
no defense. Rochester v. Erickson, 
46 Barb. (N. Y.) 92. (2) The United 
States, seeking to enjoin the .con- 
struction of a dam across and a 
reservoir near a navigable river is 
not estopped to rely on a five-year 
limitation within which the work 
was required to be completed, by the 
fact that it obtained an injunction 
interfering with such construction, 
where after the dissolution of the pre- 
liminary injunction more than five 
years elapsed during which the con- 
struction was not impeded or hin- 
-dered. Rio Grande Dam, étc., Co. v. 
U. S:, 215 U. S. 266, 30 SCt 97, 54 

tpeds 2190, 
sa U. S. v. Louisville Bridge Co., 
233 Fed. 270 [aff 242 U. S. 409, 37 
SCt 158, 61 L. ed. 395]. 

90. Converse v. Portsmouth Cot- 
ton Oil Refining Corp., 281 Fed. 981 
[certiorari den 260 U. S. 724 mem, 
43 SCt 13 mem, 67 L, ed. 482 mem]. 

91. Pleading generally see In- 
junctions §§ 528-577. 

92. U. S. v. Wishkah Boom Co., 
136 Fed. 42, 68 CCA 592 [app dism 202 
UW. SAlK6187 4 26) (SCty 165, 60 Tai ed. 
1171]; Morrison v. Coleman, 87 Ala. 
655, 6 S 374, 5 LRA 384; Walker v. 
Allen, 72 Ala, 456; Monroe Mill Co. 
v. Menzel, 35 Wash. 487, 77 P 813, 
102 AmSR 905, 70 LRA 272. 

93. U. S. v. Wishkah Boom Co., 
136 Fed. 42,.68 CCA 592 [app dism 
202 U. S. 613 mem, 26 SCt 765 mem, 
50. L. ed. 1171 mem]. 

94. Spooner v. McConnell, 22 F. 
Cas. No, 138,245, 1 McLean 3387; 
Dwyer v. New York, etc., R. Co., 209 
Mass. 419, 95 NE 850. See Bissell 
Chilled Plow Works v. South Bend 
Mfg. Co., 64 Ind. A. 1, 111 NE 932 
(sufficient allegation of injury). 

{a] Sufficient allegations.—(1) A 
bill against a railroad company to 
require the construction of a draw- 
bridge at a point where its road 
crossed a creek, alleging a legisla- 
tive grant whereby complainant had 
been given the exclusive right to 


ete., R. Co., 90 Miss. 345, 48 S 478. 
(2) A complaint, in an action to en- 
join the obstruction of a navigable 
stream, which alleges that plaintiff 
had been engaged in fishing therein 
for a year prior to the action, suf- 
ficiently shows that plaintiff was en- 
titled to fish in such water, as 
against the objection made at the 
trial. Morris vy. Graham, 16 Wash. 
343, 47 P 752, 58 AmSR 33. 

95. Spokane Mill Co. v. Post, 50 
Fed, 429. 

96. New Ycrk vy. Illinois, 274 U. 
S. 488, 47 SCt 661, 71 L. ed. 1164. 

97. Atty.-Gen. Vv. Shrewsbury 
Bridge Co., 21 Ch, D. 752. See Peo. 
v. Jessup, 160 N. Y. 249, 54 NE 682 
(rule stated). 

98. Eagle Pass, etc., Bridge Co. v. 
Texas-Coahuila Bridge Co., (Tex. Civ. 
A.) 279 SW 937. 

99. New York v. New Jersey, 256 
U. S. 296, 41 SCt 492, 65 L. ed. 937. 

1. Abatement of nuisances gener- 
wee see Nuisances [29 Cyc 1214 et 
seq]. 

2. Mass.—Com. vy. Wright, Thach. 
Cr, azid. 

N. Y.—Peo. v. New York, etc., 
Ferry Co., 68 N. Y. 71 [aff 49 HowPr 
511]; Peo. v. Vanderbilt, 26 N. Y. 
287, 25 HowPr 139. 

Oh.—Hubbard vy. 21 Oh. 
St. 379. 

Wash.—Judson v, Tidewater Lum- 
ber Co., 51 Wash. 164, 98 P 377. 

Wis.—Barnes v. Racine, 4 
454. 

Eng.—Atty.-Gen. v. Richards, An- 
str. 603, 145 Reprint 980; Atty.-Gen. 


Toledo, 


Wis. 


v. Burridge, 10 Price 350, 147 Re- 
print 335. 
[a] Relief without removal.—(1) 


Instead of requiring a structure to 
be removed entirely the court may 
order it to be so modified as to 
prevent its being an _ obstruction. 
White v. King, 5 Leigh (32 Va.) 
726. (2) Where the mere presence 
is not of itself an obstruction of 
navigation, but it only becomes such 
when used in a particular manner 
the court will simply forbid its use 
in such unlawful manner. Peo. v. 
Horton, 56 Hun 516 [aff 64 N. Y. 


211,°-20 
SCt 343, 44 L. ed. 437)]; St. Louis v. 
Knapp, etc., Co., 6 Fed. 221; Heer- 
man v. Beef Slough Mfg., ete., Co., 
1 Fed. 145; Brown v. Kentfield, 50 
Cal. 129; Atty.-Gen. v. Delaware, etc., 
ReiCor t27p Ny eden oas J. 

4. Mississippi, ete, R. Co. v. 
eye 2 Black (U. S.) 485, 17 L. ed. 

5. Coburn v. Ames, 52 Cal. 385, 
28 AmR 634; Peo. v. Metropolitan 
West Side El. R. Co., 285 Ill, 246, 120 
NE 748; Swain v. Chicago, ete, R. 
Co., 252 Ill. 622, 97 NE 247, 38 LRANS 
763 [aff 160 Ill. A. 533] (informa- 
tion by attorney-general); Shortall 
Bey plese es otegn Courses ATLA. 

[a]. The interest of a sanitary dis- 
trict in a suit brought by the state’s 
attorney on. behalf of the people to 
require the reconstruction of a bridge 
so as not to interfere with naviga- 
tion will not defeat the action. Peo. 
v. Metropolitan West Side El. R. Co., 
285 Ill. 246, 120 NE 748. 

6 U. S. v. Pittsburgh, ete, R. 
Co., 26 Fed. 113; U. S. v. Beef Slough 
Mfg., etc., Co., 24 F. Cas, No. 14,559) 
8 Biss. 421. 

7. <Atty.-Gen. v. Lonsdale, L. R. 
7 Eq. 377; Atty.-Gen. v. Perry, 15 
Wi. @5 IG. NPA FA9¢ j 

8 U. S—E. A. Chatfield Co. v. 
New Haven, 110 Fed. 788: Spokane 
Mill Co. v. Post, 50 Fed. 429; Wood- 
man v. Kilbourn Mfg. Co., 30 F. Cas. 
No. 17,978, 1 Abb, 158, 1 Biss.-546. 

Cal.—Blane v. Klumpke, 29 Cal. 
156. 

Mich.—Lepire v. Klenk, 180 Mich. 
481, 147 NW 503; Lepire v. Klenk, 
169 Mich. 248, 184 NW 1119, AnnCas 
1913E 50. 

Wash.—Dawson v. McMillan, 34 
Wash. 269, 75 P 807. 

Wis.—Breese v. Wagner, 187 Wis. 
109, 203 NW 764; Barnes v. Racine, 
4 Wis. 454. . 

[a] The fact that an obstruction 
is a matter of public concern does 
not prevent the maintenance of an 
action to abate it by a person whose 
private interests are affected there- 
by. Carl v. West Aberdeen Land, 
etc., Co., 13 Wash. 616, 43 P 890. 
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public who navigates such waters.® 
parian landowners may join in an action for abate- 
ment of an obstruction of the waters contiguous 


to their land.?° 


[§ 116] (2) By Act of Person Injured''—(a) 


Conditions of Exercise of Right. 


are exceptions! and some authority to the con- 
trary,'® the general rule is that, where there is an 
obstruction of navigation, it may be abated by any 
person who is injured thereby in his rights,‘* where 
no breach of the peace is involved,'® irrespective of 
how long the obstruction has been in existence.'® 
has been held, however, that the obstruction must be 
peculiarly injurious to the person abating it as 
distinguished from the injury resulting to the 


publie.+? 


[§ 117] (b) Injunction against Removal. 
has jurisdiction to prevent the abatement of a strue- 
ture as a nuisance, where the abatement would cause 
great loss to the owner and great inconvenience to 
the public,’® but it does not follow that injunction 
will lie to restrain the removal of a prohibited struc- 
ture which is a public nuisance,’® 


[b] ._Lawfulness of commerce.— 
Plaintiff must allege and show that 
the commerce for which he would 
utilize the stream is lawful. Spo- 
kane Mill Co. v. Post, 50 Fed. 429. 

9. U. S.—Whitehead v. Jessup, 53 
Fed. 707. 

Cal.—Jarvis vy. Santa Clara Valley 
eT e0.. ">2,Caly 428; 

Wade, 48 Fla. 


Fla.—Thomas v. 
311, 37 S. 743. 

Mich.—Lepire v. Klenk, 169 Mich. 
243, 134 NW 1119, AnnCas1913E 50. 

N. Y¥.—Peo. v. State Tax Commn., 
247 N. Y. 9, 159 NE 703; Knicker- 
bocker Ice Co. v. Shults, 116 N. Y. 
382, 22 NE 564; Roe v. Strong, 107 
N. Y. 350, 14 NE (294; Fort Plain 
Bridge Co. v. Smith, 30 N. Y. 44. 

Wis.—Clark v. Chicago, ete., R. Co., 
oe Wis. 593, 36 NW 326, 5 AmSR 
1 

But see Charleston, etc., R. Co. v. 
Johnson, 73 Ga. 306 (where it is 
said that an obstruction to a navi- 
gable stream constitutes a nuisance 
and may be abated at the instance of 
any person applying therefor). 

10... Palmer y. Waddell, 22 Kan. 
352; Barnes v. Racine, 4 Wis. 454, 
‘ 11. Destruction of wreck sce supra 

102. 

Summary abatement of nuisances 
in general see Nuisances [29 Cye 


1214-1218]. 
12. See cases infra this note. 
[a] Works of improvement.— |. 


Where a corporation is authorized to 
improve the navigation of a stream, 
an abatement of the works constitut- 
ing the improvement as a_ private 
nuisance and without action igs not 
allowable, although such improve- 
ments obstruct, instead of improv- 
ing, the navigation. Black River 
Impr. Co. v. La Crosse Booming, etc., 
ee 54 Wis. 659, 11 NW 443, 41 AmR 


13. Vallette v. Rob. 
(Laa.), 367. 

14 #U. Ss, — 
Dredging, ete., Co. v. 
sey, 48 Fed. 686. 

Cal.—Gunter v. Geary, 1 Cal. 462. 

Ill.—McLean v. Matthews, 7 Ill. 
A. 5:99. 

Ind.—Porter yv. Allen, 8 Ind. 1, 65 
AmD 750. 

Ky.—Brubaker v. Paul, 7 Dana 428, 
32 AmD 111. 

Me.—Marion v. Tuell, 111 Me. 566, 
90 A 484, 51 LRANS 1172; State v. 
Anthoine, 40 Me. 4385; Brown v. 
Chadbourne, 31 Me. 9, 50 AmD 641. 

N. Y.—Bedell vy. Kirk, 17 NYS 6388. 

N., C—State v. Parrott, 71 N.C. 
311, 17 AmR 5; State v. Dibble, 49 


Patten, 9 


North American 
The River Mer- 


NAVIGABLE WATERS 


Separate ri- 


[88 115-119 


feres with a lawful right of navigation.?° 
[§. 118] (c) Liability for Removal. A person ‘who 
abates or removes an obstruction constituting a nui- 


sance is not liable in damages to the owner of the 


Although there 


It 


obstruction if the act is not done wantonly or neg- 
ligently.** Especially is this so where the removal 
is in pursuance of authority conferred by a jury or 
public officers.?? 
needless damage may be done,?? and liability exists 
where the abatement is in total disregard of the 
rights of others and without giving the owner of 
the obstruction a reasonable chance to remove it 
as he was endeavoring to do.?4 Generally questions 
as to whether the removal was necessary,” or negli- 
gently done,”® or accomplished with more force than 


However, no wanton injury or 


necessary,2” are for the jury. The destruction of a_ 


Equity 


or which inter- 


N. C. 107. 

Pa.—Beach v. Schoff, 28 Pa. 195, 
70 AmD 122; Philiber v. Matson, 14 
Pa, 306. 

S. C.—King v. Sanders, 4 8. Cc. L. 
‘lad Lal 4 

Tenn. — Stump v. McNairy, 5 
Humphr. 363, 42 AmD 487. 

Tex.—Selman v. Wolfe, 27 Tex. 68. 

B. C.—Kennedy y. The Surrey, 11 
B. C. 499, 10 Can. Exch, 29. 
,Ont.—Little Vv, Ince rot uu (CO. 1Cacrs 
528. 

[a]. Thus, where a bridge erected 
by a town. is a nuisance, one using 
the stream for driving logs’ may re- 
move so much of the bridge as pre- 
vents such use. Marion y. Tuell, 111 
Me. 566, 90 A 484, 51 LRANS 1172. 

[b] The removed obstruction must 
be disposed of by the person remov- 
ing it so that it will not endanger 
the property of others. Porter v. 
Allen, 8 Ind. 1, 65 AmD 750. 

15. Day v. Day, 4 Md. 262. 

16. Arundel v. McCulloch, 10 
Mass. 70; Renwick v. Morris, 7 Hill 
GN. Ys) 5715 Lafi3 Hall +6217. 


17. Larson v. Furlong, 50 Wis. 
681, 8 NW 1; Dimes v. Petley, 15 
Q. B. 276, 69 ECL 276, 117 Reprint 


462; Colchester v. Brooke, Rr Os BB. 
309). go. HCL, 339) 1215 Reprint 518. 
But see Gunter v. Geary, 1 Cal. 462 
(every person in the community is 
aggrieved by a common nuisance). 

18. Clark v. Syracuse, 13 Barb. 
(N. Y.) 32; Crenshaw v. Slate River, 
Co., 6 Rand. (27 Va.) 245 (milldam). 


19.. Moore v. Pilot Comrs., 32 How 
Pri GN ¥s) 184. 
20. Lant v. Wolverton, 122 Wash. 


62, 210 P 1, 
21. U. S—The Swan, 19 Fed. 455. 
Me.—Marion v, Tuell, 111 Me. 566, 
90 A 484, 51 LRANS 1172. 


Pa.—Beach v. Schoff}\,28' Pa. 195, 
70 AmD 122, 

Tex.—Petty v. San Antonio, (Civ. 
A.),.181, SW 224. 

Wis.—Harrington v. Edwards, 17 
Wis. 586, 86 AmD 768. 

[a] Bule applied.—(1) In an ac- 


tion against a logger for injury to an 
obstructing bridge in floating logs 
past the bridge it is a good defense 
that defendant exercised. due care in 
the operation and in. extricating his 
logs from the structure. Marion v. 
Tuell, 111 Me. 566, 90 A 484, 51 
LRANS 1172. (2) A municipality is 
not liable for the removal of struc- 
tures erected on the bed of a navi- 
gable stream where the property is 
not taken or destroyed... Petty v. San 
Antonio, (Tex. Civ, A.) 181 SW 224. 

22. Grummond v. The Burlington, 


lawfully erected bridge as an obstruction to naviga- 
tion may be an indictable offense.** 

[§ 119] d. Actions for Damages—(1) In General. 
An action for damages may be maintained on ac- 
count of injuries received from the unlawful ob- 
struction of navigable waters,?? provided defendant 


73 Fed. 258; Sicard v. Chitz, 13 La. 
Tate 

23. Marion v. Tuell, 111 Me. 566, 
90 'A 484, 51 LRANS 1172. 

24. Lallande v. The C. D. Jr., 14 
F. Cas. No. 8,000, Newb. 501. 

25. Gumbert v. Wood, 146 Pa. 370, 
23 A 404, 

26. Bedell vy. Kirk, 17 NYS 638. 

27... ,luarsonvv. Surlong= (66) 1 WVis. 
323, 23 NW 584. 


28. State v. Leighton, 83 Me. 419, 
22 A 380. 
29. U. S. — National Forwarding 


Co. v. Payne, 297 Fed. 663; The Ma- 
hanoy, 273 Fed. 668; Thom v. South 
Amboy, 236 Fed. 289; Red Star Tow- 
INE, tC NCO: LV. Snare, ete; Colo i394 
Fed. 672, 115 CCA 66; Inland, etce., 
Coasting Co. v. The Commodore, 40 
Fed. 258; Missouri River Packet Co. 
v. Hannibal, etc., R. Co., 2 Fed. 285, 
1 McCrary 281. 

Hawaii.—Pacifie Mail SS. Co. v. The 
Pacific, 3 Hawaii Fed. 29 [mod as to 
amount of damages 185 Fed. 698]. 

Ind.—Martin v. Bliss, 5 Blackf. 
SO) 32) P ADD: 5a: 

Kan.—Farney vy. Leavenworth Ter- 
minal “R.,, “ete: . Co. 112 Kania 643: 
O13) be hee. 

Ky.—Cumberland Pipe Line Cou 
Stambaugh, 137 Ky. 528, 126 SW 106, 
31 LRANS 11381. 


Me.—Gerrish v. Brown, 51 Me. 
256, 81 AmD 569; Rogers v. Kenne- 
35 Me. 819 er 


. Pennsylvania R. 
Co., 89 N. Oe Te 172). 987A 309. 

N. Y.—Briggs v. New York Cent., 
ete., R. Co., 30 Hun 291; Shaw v. 
Crawford, 10 Johns. 236. 

Pa.—Rhines vi? Clark;.554!2Pa, £96; 
Dugan v. Bridge Co., 27 Pat803"67 
AmD 464. 

Tex.—Gulf, etc., R. Co. v. Meadows, 
56 Tex. Civ. A, 131, 120 SW 521. 

Wash.—Judson vy, Tide Water Lum- 
ber Co., 51 Wash. 164, 98° P 377. 

W. Va.—Tompkins vy. Kanawha 
Bas, U9 iW...Wa,. 25:72 

Wis. —Sweeney v. ea ete., R. 
ae 60 Wis. 60, 18 NW 756 
are . B.—Esson v. McMaster, SRNALB. 


[a] Necessity that loss be sns- 
tained.—Where a city, by authority 
of an act of the legislature, builds a 
dike extending into a navigable river, ° 
owners of land on the opposite shore 
and in another state, who suffer no 
loss thereby, cannot maintain actions 
against such city for damages. Rutz 
MS St. Louis, 10 Fed. 338, 3 McCrary 

[b] Construction of dam occasion- 
ing flooding.—See Thompson y. Ft. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


&§ 119-120] 


was at fault and responsible for the obstruction,®° 
although if the obstruction is a nuisance it need not 
appear that defendant was negligent,** and provided 
plaintiff was not, at the time the injuries were re- 
ceived, guilty of acts of omission or commission ¢con- 
stituting contributory negligence.®” 
tributory negligence to make an error of judgment 
in an emergency while endeavoring to free a vessel 
from an unlawful obstruction,®* or to commit a 
statutory violation which is only a condition and not 


Miller Pulp, etc, Co., 111 Misc. 477, 
181 NYS 714 [mod on other grounds 
195 App. Div:.271, 186 NYS 817]. 

30. Great Lakes Towing Co. v. 
Alva SS. Co., 261 Fed. 261; The Oak- 
land, 241 Fed. 66, 154 CCA 66; The 
Maud Webster, 16 F. Cas. No. 9,302, 
8 Ben. 547; Peterson v. Skarp, 117 
Minn. 102, 134 NW 503; Taylor v. At- 
lantic Mut. Ins. Co., 15 N. Y. Super. 
eG Clipsham y. Orillia, 5 OntWR 

8 


[a] Accidents.—Where a chute in 
connection with a dam has become 
unnavigable by accident, the owner 
of the dam is not liable to a naviga- 
tor whose boat was injured, notwith- 
standing the owner’s advice to the 
navigator that there was no danger 
and that he could run it. Roush v. 
Walter, 10 Watts (Pa.) 86. 

[b] The owner of a vessel acci- 
dentally sunk in a slip is not liable 
for the obstruction so long as there 
is no want of diligence on his part in 
removing the wreck or changing its 
position. Taylor v. Atlantic Mut. 
THs) Co: al5eNe Ye-Super. 106. 

[c] A dredging company engaged 
in dredging a river channel under 
contract with the government was 
not liable for the grounding of a 
steamer on movable boulders where 
it did not appear that the presence 
of the boulders was due to the fault 
of defendant or that its work had 
lessened the depth ‘of the channel. 
Great Lakes Towing Co. v. Alva SS. 
Co., 261 Fed, 261. See New England 
SS. Co. v. R. G. Packard Dredging 
Co.,, 239 Fed. 120,-152 CCA 162 (to 
same effect). 

{[d] As between lessor and lessee. 
—(1) A city as lessor of a pier is 
not responsible for a dangerous con- 
dition of spiles placéd at the end of 
the pier by the lessee where the city 
had nothing to do with placing the 
spiles and had no notice that the 
dangerous condition had arisen. Sea- 
man v. New York, 80 N. Y. 239, 36 
AmR 612. (2) A lessor who has let 
a wharf and slip and delivered exclu- 
sive possession to the lessee who 
covenants to repair is not liable for 
damages that occur through obstruc- 
tions that arise subsequently, of 
which the lessor has no _ notice. 
Moore v. Oceanic Steam Nav. Co., 24 
Fed. 237. 

31. Drews v. Burton, 76 S. C. 362, 
57 SE 176. 

32. U. S.—Casement v. Brown, 
48) ULES. 615,018 -SCt 672,37. li -ed. 
582; Angola Transfer Co. v. Texas, 
etc., R. Co., 14 F. (2d) 484 [rev on 
other grounds 18 F. (2d) 18]; The 
Number 1, 180 Fed. 969, 104 CCA 125; 
Dunbar-Sullivan Dredging Co. v. 
Troy, etc., Bridge Co., 145 Fed. 428; 
Omslaer v. Philadelphia Co., 31 Fed. 
354; Columbus Ins. Co, vy. Peoria 
Bridge Assoc., 6 F. Cas. No. 3,046, 6 
McLean 70; Jolly v. Terre Haute 
Drawbridge Co., 13 F. Cas. No, 7,441, 
6 McLean 237. } 

Fla.—Sullivan v. Jernigan, 21 Fla. 


264. 
Ind.—Porter v. Allen, 8 Ind. 1, 65 
AmD 750. 


Jowa.—Steiner v. Mississippi River 
Power Co., 194 Iowa 647, 190 NW 9, 
25 ALR, 1551. 5 

N. Y.— Blanchard v. Western Union 
Tel, Co., 60 N. Y. 510; Mark v. Hud- 
son River Bridge Co., 56 HowPr 108. 

Or.—Myrtle Point Transp. Co. v. 
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NAVIGABLE WATERS 


It is not con- 


Port of Coquille 
168 P 625. 

[a] Held not contributory negli- 
gence.—(1) The fact that a vessel 
navigating a public navigable stream 
and other vessels, on other occasions, 
have touched a _ telegraph cable 
stretched under the water, receiving 
no injury therefrom, does not charge 
the navigators with contributory 
negligence in an action to recover 
damages for injuries sustained on an 
occasion in which the vessel came in 
contact with such cable. Blanchard 
v. Western Union Tel. Co., 60 N. Y. 
510 [rey 67 Barb, 228, 3 Thomps. & 
Ceeroys (2) As against a wrong- 
doer the owner of a vessel navigat- 
ing a public navigable stream is not 
bound to change the structure of his 
vessel or to feel his way to avoid 
a collision with telegraph cables im- 
properly placed under the water. 
Blanchard v. Western Union Tel. Co., 
supra. (3) A steamer was not re-~ 
quired to stop in a fog and ascertain 
the location of a stationary pump- 
ing crib which negligently failed to 
ring a bell as required by law. Good- 
rich Transit Co. v. Chicago, 4 F. (2d) 
636. (4) A vessel competently 
manned, in charge of a pilot familiar 
with the stream, and necessarily, be- 
cause of diagonal currents, passing 
close to a pier, is not guilty of con- 
tributory negligence when striking 
dangerous projection on such pier. 
Angola Transfer Co. v. Texas, etc., 
R. Co., 14 F. (2d) 484 [rev on other 
grounds 18 F. (2d) 18]. (5) A vessel 
injured in striking at night an in- 
visible hawser obstructing the en- 
trance into a slip was not precluded 
from recovering by failure to signal 
her approach to the slip, where there 
was no one in a position to remove 


River, 86, Ory 31d 


the hawser or give warning of its 
presence. The J. G. Lindauer, 158 
Fed. 449. (6) Where a tug captain 


after seeing a pile driver so near to 
a draw as to render use of the draw 
unsafe continued to proceed until he 
reached such a position that he was 
forced to take unnecessary chances 
with his tow in effort to extricate 
himself, it was held that his negli- 
gence was the proximate cause of 
injury to the tow. The Mattie, 5 F. 
(2d) 998 [aff 5 F. (2d) 1001]. 

Contributory negligence in passing 
bridges see supra § 80. 

33. Omslaer v. Philadelphia Co., 
31 Fed, 354. 

34. The Number 1, 180 Fed. 969, 
104 CCA 125. 

[a] Thus, a fire boat, answering a 
call of fire in New York Harbor, and 
injured by running into a _ déable 
negligently left obstructing a part of 
East River, is not chargeable with 
contributory fault, although the boat 
was not in the center of the river as 
required of all vessels by a state 
statute. The Number 1, 180 Fed. 969, 
104 CCA 125. 

35. Bardon v. Excelsior Stove, etc., 
Co., 231 Ill. A. 366; Newbold v. Mead, 
57 Pa. 487. 

[a] Best possible repair and con- 
dition.— The owners of a vessel navi- 
gating a public navigable stream are 
not bound to keep their vessel in the 
best possible repair and condition as 
against a wrongdoer. Blanchard v. 
Western Union Tel, Co., 60 N. Y. 510 
[rev 67 Barb. 228, 3 Thomps & C, 
775]. 


a cause of the injury complained of.3* 
fense that plaintiff might have avoided injury by the 
exercise of the utmost care und caution.*® 
abate the obstruction is not a prerequisite to the 
maintenance of the action.®® 

[§ 120] (2) Parties. 
has sustained any particular and special injury over 
and above that sustained by the public generally, 
as a direct result of an obstruction, may maintain 
an action to recover damages therefor;** but if he 


[45 C.J.] 481 
It is no de- 


Notice to 


A private individual who 


36. See cases infra this note. 

[a] Doctrine not applicable.—The 
doctrine that a person cannot be held 
liable for continuing a preéxisting 
nuisance, without notice to abate it, 
does not apply to an illegal obstruc- 
tion maintained in a river to the in- 
jury of persons using such river as 
a highway. Arpin v. Bowman, 83 
Wis. 54, 53 NW 151 [dist Slight v. 
Gutzlaff, 35 Wis. 675, 17 AmR 476]; 
Missouri River Packet Co. v. Han- 
nibal, ete., R. Co., 2 Fed. 285, 1 Mc- 


Crary 281. 
37. U. S—uwU. S. v. New Bedford 
Bridge, 27 F. Cas. No. 15,867, 1 


Woodb. & M. 401; Kirwin v. Mexican 
Petroleum Co., 267 Fed. 460. 


Conn.—Burrows v. Pixley, 1 Root 
362, 1 AmD 56. 
Ill—Bardon y. Excelsior ‘Stove, 


ete., Co., 231 Ill. A: 366. 

Kan.—Farney v. Leavenworth Ter- 
minal R., etc., Co., 112 Kan. 643, 213 
P 162. : 

La.—Babin v. Lyons Lumber Co., 
Ltd. 132) la'373, 1617S) 855. 

Me.—Tuell v. Marion, 110 Me, 460, 
86 A 980, 46 LRANS 35; Smart v. 
Aroostook Lumber Go., 103 Me. 37, 68 
A 527, 14 LRANS 1083; Dudley v. 
Kennedy, 63 Me. 465. 

Mass.—Home for Aged Women y. 
Com., 202 Mass. 422, 89 NE 124, 24 
LRANS 79; Brayton y. Fall River, 
113 Mass. 218, 18 AmR 470; Benson 
vy. Malden, ete., Gaslight Co., 6 Allen 


-149; Blood v. Nashua, etc., R. Corp., 
2 Gray 137, 61 AmD 444, 
Minn.—Viebahn v. Crow Wing 


County, 96 Minn. 276, 104 NW 1089, 
3 LRANS 1126; Page v. Mille Lacs 


Lumber Co., 538 Minn. 492, 55 NW’ 
608, 1119. 
Mo.—Weller v. Missouri Lumber, 


ete., Co., 176 Mo, A. 2438, 161 SW 853. 

N. J.—Mehrhof Bros. Brick Mfg. 
Co. v. Delaware, ete., R. Co., 51 N. 
Jets 0s" LO Aon Lad 

Pa.—Hershey v. Kerbaugh, 242 Pa. 
227, 88 A 1009; Hughes vy. Heiser, 1 
Binn. 463, 2 AmD 459. 

S. .C—Barksdale v. Charleston, 
etc., R. Co., 83 S. C. 287, 64 SE 1013. 

Wis.—Arpin v. Bowman, 83 Wis. 
54, 53 NW 151; Enos v. Hamilton, 
ee 256; Volk v. Eldred, 23 Wis. 

FEing.—Booth v. Ratté, 15 App. Cas. 
188 [aff 14 Ont. A. 419]; Brownlow v. 
Metropolitan Bd. of Works, 16 C. B. 
N. S. 546, 111 ECL 546, 143 Reprint 
1241; White vy. Phillips, 15 C. B. N. S. 
245, 109 ECL 245, 143 Reprint 778; 
Rose v. Miles, 4 M. & S. 101, 105 
Reprint 773. 

Ont.—Ireson v. Holt Timber Co., 
30, Ont. Was ~209) 5. Ont WN so jeeds 
DomLR 604; Drake v. Sault Ste. 
Marie Pulp, etc., Co., 25 Ont. A. 251; 
Watson v. Toronto Gas-Light, ete., 
(Oy Wapek SIR Ciara Oa gn Si isp je 

[a] Test of special injury.—(1) 
What constitutes special or peculiar 
injury sufficient to sustain such an 
action is not always easy of deter- 
mination. No general rule for deter- 
mining it has been laid down which 
can readily be applied to every case. 
Where to draw the line betwen cases 
where the injury is more general or 
more equally distributed and cases 
where it is not, where by reason of 
local situation the damage is com- 
paratively much greater to the spe- 
cial few, is often a difficult task. In 
spite of all the refinements and dis- 
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has suffered no special damage an action cannot, 
under common-law rules, be brought by him,°* al- 
though a right of action is sometimes given by 
Where general authority has been con- 


statute.%® 
ferred to construct a bridge, the 


power to complain of the improper location of the 
bridge*® or of the injudicious location of the piers 
of the bridge,‘! unless the power to construct the 
bridge has been wantonly or negligently abused ;*? 
and a private individual cannot sue on the ground 
that the legislature exceeded its powers in granting 
the privilege of constructing the alleged obstruc- 
In a suit against a city for injuries to a 
vessel caused by failure to open a drawbridge, a 
third party, alleged by the city to have been the 
direct cause of such failure, is properly impleaded.** 
Notwithstanding the ob- 
struetion has in effect improved the navigation of 
the stream in some places, it is no defense in an 
action to recover for injuries occasioned by it to 
show that the stream could not have been navigated 
in its natural state by the craft injured,*® or that 


tion.*8 


{[§ 121] (8) Defenses. 


tinctions which have been made, it is 
often a mere matter of degree, and 
the courts have to draw the line be- 
tween the more immediate obstruc- 
tion or peculiar interference, which 
is a ground for special damage, and 
the more remote obstruction or inter- 
ference which is not. Viebahn v. 
Crow Wing County, 96 Minn. 276, 104 
NW 1089, 3 LRA 1126. (2) Must be 
different in kind and not merely de- 
gree. Swain v. Chicago, etce., R. Co., 
252 Ill. 622, 97 NE 247,°38 LRANS 
763 [aff 160 Ill. A. 533]; Weller v. 
Missouri Lumber, etc., Co., 176 Mo. 
A. 243, 161 SW 853; Wilson v. Ore- 
gon-Washington R.,: etc, Co, 71 
Wash, 102, 127 P 847. 

[b] Mlustrations of special in- 
jury.—(1) Interference with riparian 
owner’s right of access. 
Aroostook Lumber Co., 103 Me. 37, 68 
A 527, 14. LRANS 1083; Home for 
Aged Women v. Com., 202 Mass. 422, 
89 NE 124, 24 LRANS 79. (2) The 
obstruction of access to an island 
preventing the owners thereof from 
recovery of valuable sand deposits 
therefrom, Hershey v. Kerbaugh, 
242 Pa. 227, 88 A 1009. (3) Damage 
to wharfage propetty different in 
kind from that suffered by property 
generally along the stream. Wilson 
v. Oregon-Washington R., etce., Co., 
71 Wash, 102, 127 P 847. (4) -The 
owner of a sawmill on a river who is 
prevented from receiving logs at his 
mill by reason of an obstruction in 
the stream suffers a special injury. 
Weller v. Missouri Lumber, etc., Co., 
176 Mo. A. 243, 161 SW 8538. (5) The 
owner of a bathing beach who main- 
tains facilities for public bathing at 
a profit suffers special injury from 
the pollution of the water and may 
maintain an action for damages. 
Kirwin v. Mexican Petroleum Co., 
267 Fed. 460. (6) A navigator who 
because of the obstruction of a 
stream has to unload goods and 
transport them across land suffers a 
special injury. Rose v. Miles, 4 M. 
& S. 101, 105 Reprint 773. (7) That 
plaintiff, engaged in floating logs 
down a river, was put to the expense 
of hiring additional men and delayed 
in floating the logs, causing other ex- 
pense, shows that he suffered a spe- 
cial injury. Tuell v. Marion, 110 Me. 
460, 86 A 980, 46 LRANS 35, (8) A 
steamboat owner whose boat is 
stopped by a bridge is specially in- 
jured so as to authorize an action. 
Piscataqua Nav. Co, v. New York, 
ete., R. Co., 89 Fed. 362 [rev on other 
grounds 108 Fed. 92, 47 CCA 225]: 
Little Rock, etce., R. Co. v. Brooks, 39 
Ark. 403, 48 AmR 277; South Caro- 
lina R. Co. v. Moore, 28 Ga. 398, 73 


Smart v.° 


NAVIGABLE WATERS 


have océasioned 
state alone has 


creek by "means 
without consent 


sioned before its 


AmD 778. Contra Jones v. St. Paul, 
Stel, Ra Co, 16. Wash, 26; 47. Pozo. 
(9) A construction company which 
has a large contract requiring the 
transportation of material and which 
by reason of the faulty construction 
of a bridge is compelled to transport 
uch material by rail instead of 
water at largely increased expense 
suffers a special injury. Farney v. 
Leavenworth Terminal R., etc., Co., 
112, Kan. 643, 213 P 162. 

38. U. S.—Nester v. Diamond 
Match Co., 105 Fed. 567, 44 CCA 606, 
52 LRA 950. 


Ala.—Alabama Sipsey River Nav. 
Co. v. Georgia Pac. R. Co., 87 Ala. 
154,.6 S 73. 

A ae seated v. Bishop, 19 Conn. 

Ga.—South Carolina R. Co. v. 


Moore, 28 Ga. 398, 73 AmD 778. 

Ill.— Swain v. Chicago, etc., R. Co., 
252 Ill, 622, 97 NE 247, 88 LRANS 
763 [aff 160 Ill. A, 533]. 

Iowa.—Innis vy. Cedar Rapids, etc., 
R. Co., 76 Iowa 165, 40 NW 701, 2 
LRA 282, 

Me.—Low v. Knowlton, 26 Me. 128, 
45 AmD 100. 

Mass.—Butchers’ Slaughtering, 
etc., Assoc. v. Boston, 214 Mass. 254, 
101 NE 426 (right of action by spe- 
cial statute); Home for Aged Women 
v. Com., 202 Mass, 422, 89 NE 124, 
24 LRANS 79; Breed vy. Lynn, 126 
Mass, 367; Blackwell v. Old Colony 
R. Co., 122 Mass. 1; Brightman v. 
Fairhaven, 7 Gray 271. 

Mich.—Potter Vv, Indiana, etc., 
R. Co., 95 Mich. 389, 54 NW 956, 

Minn.—Lammers v. Brennan, 46 
Minn. 209, 48 NW 766; Swanson v. 
Mississippi, etc., Boom Co., 42 Minn. 
532, 44 NW 986, 7 LRA 673. 

Mo.—Weller v. Missouri Lumber, 
etc., Co., 176 Mo. A. 243, 161 SW 853. 

N. Y.—Fort Plain Bridge Co. v. 
Smith, 30 N. Y. 44; Lansing v. Smith, 
call 146 [aff 4 Wend. 9, 21 AmD 


S. C.—South Carolina Steamboat 
Co. v. Wilmington, ete., R, Co., 46 S. 
C. 327, 24 SE 337, 57 AmSR 688, 383 
LRA 541. 

W. Va.—Miller v. Hare, 48 W, Va. 
647, 28 SE 722, 39. LRA 491, 

Wis.—Clark vy. Chicago, ete., R. Co., 
70 Wis. 593, 36 NW 326, 5 AmSR 187. 

Man.—North West Nav. Co, v. 
Walker, 3 Man. 25. 

Ont.—Small v. Grand Trunk R. Co., 
15.U. C. Q. B. 283. 

See Forestier v. Johnson, 164 Cal. 
24, 127 P 156 (stating rule as well 
established). 

“The reason of the rule is, 
it would create a multiplicity 
of actions; one being as well entitled 


defendant has cleared out the channel.*® 
tion for an injury occasioned by a submerged wire 
or cable it is no defense that the wire would not 


[§§ 120-121 


In an ac- 


an obstruction to a larger boat,*7 


nor that an iron was allowed to project from the 
bottom of a vessel where it would not have inter- 
fered with the wire or cable if properly laid.*® The 
fact that complainant suing for injuries occasioned 
by the filling up of a creek obtained water from the 


of a pipe placed in the stream 
of the secretary of war consti- 


tutes no defense,*® particularly where the pipe was 
inconsiderable in size and was so placed as not in 
the least to impede navigation.®°° 
Statutory authorization. 
stream or other water is within the paramount 
control of the United States, a state statute author- 
izing an obstruction constitutes no defense to an 
action for damages resulting therefrom,®' nor can 
a statute authorizing the obstruction of a stream 
relieve defendant from liability for damages ocea- 


Where a’ navigable 


enactment.®°? In an action against 
to bring an action as another.” South 
Carolina R. Co. v. Moore, 28 Ga, 398, 
418, 73 AmD 778. 

[b] What does constitute 
special injury.—The owner of a 
wharf who is damaged by the erec- 
tion of an obstructing bridge which 
prevents access to his wharf by all 
kinds of vessels has no remedy at 
common law, his damages not differ- 
ing in kind from that of other 
riparian owners. Butchers’ Slaugh- 
tering etce.,, Assoc. v. Boston, 214 
Mass. 254, 101 NE 426. 

39. Butchers’ Slaughtering, 
Assoc. v. Boston, supra, 

40. Stephens, etc., Transp. Co. v. 
Central R. Co., 34 N. J. L. 280. 

41. Jutte v. Keystone Bridge Co., 
146 Pa. 400, 23 A 235; Monongahela 
Bridge Co. v. Kirk, 46 Pa. 112, 84 
AmD_ 527; Clarke y. Birmingham, 
ete., Bridge Co., 41 Pa, 147. 

42. Jutte v. Keystone Bridge Co., 
146. Pa. 400,. 23 A. 235; Clarke~y. 
Pee ila etc., Bridge Co., 41 Pa, 


43. J. S. Keator Lumber Co. v. St, 
Croix Boom Corp., 72 Wis. 62, 38 NW 
529, 7 AmSR 837. 

44, Eureka Towing Line v. New 
York, 283 Fed. 858. : 

45. Volk v. Eldred, 23 Wis. 410. 


not 


6G; 


46. Weller v. Missouri Lumber, 
pane Co:,..176,; Mo. A.) 243,. 16i0 SW 
53. 

47. Heiberger v. Missouri, ete. 


Tel. Co., 188 Mo. A. 452, 113 Sw 736 


_(telephone wires causing small boat 


to capsize), 

48. Blanchard v. Western Union 
Tel. Co., 60 N. Y. 510 [rev 67 Barb, 
228, 83 Thomps. & C. 775]. 

5 er apie negligence see supra 

49. Converse v. Portsmouth Cot- 
ton Oil Refining Corp., 281 Fed, 981 
[certiorari den 260 U. S. 724 mem, 43 
SCt 138 mem, 67 L. ed. 482 mem}. 

50. Converse v. Portsmouth Cot- 
ton Oil Refining Corp., supra. 

51. Jolly v. Terre Haute Draw- 
bridge Co... 13 F. Cas: No. 7,441, 6 
McLean 237; Guthrie y. McConnel, 2 
Oh,,, Dec... (Reprint) 15 7%e0) Westti 
Month 5938. 

[a]_ State authority conflicting 
with federal legislation.—An individ- 
ual suffering special damages by an 
obstruction of a navigable river may 
have civil redress by a suit, al- 
though the obstruction be authorized 
by a state, if it be contrary to, or 
conflict with, an act of congress, U,. 

. v. New Bedford Bridge Co., 27 
Hs Rs No, 15,867, 1 Woodb. & M. 

52. Smith v. 


Louisville, ete., 
Co., 62 Miss. 510. 


R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a railroad company for injury occasioned by the 
construction of its road to a right possessed by 
plaintiff to use a navigable creek for the purpose 
of storing, rafting, and landing lumber for the use 
of his mill, legislative authority to construct a rail- 
road is no defense.®? A legislative grant of the right 
to construct a dam is no defense to an action for 
injury occasioned by flowage.** 

[§ 122] (4) Pleading®°—(a) Complaint. The 
complaint in an action for damages growing out of 
the wrongful obstruction of navigable waters should 
show that plaintiff’s injury was occasioned by de- 
fendant’s wrongful act,°*® plaintiff’s right or title,®” 


and the ownership of or responsibility for the ob-. 


struction ;°* it must show that the water obstructed 
was navigable,®°® and the manner in which naviga- 
tion was obstructed,® although it has been held 
that it is not necessary to state the place where 
the obstruction is located.*t The complaint should 
negative the lawfulness of the obstruction or de- 
tention complained of ;°* and if the obstruction was 
erected pursuant to legislative authority, the com- 
plaint must show failure to comply with the statute, 
if that is relied on,®* but it need not allege that the 
structure had been declared by the secretary of war 
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to be an unreasonable obstruction to navigation.*4 
If the action is by a private individual, the com- 
plaint must allege some: special injury different in 
character from the general injury to the public;* 
and any special damages sought to be recovered 
must be pleaded with certainty.°° The complaint 
need not negative matters of defense,®’ such as 
showing that. defendant is not protected by an 


_ exception in the statute on which the action is 


based ;°° but where the duty to open a railroad draw- 
bridge exists only where the bridge is not being 
actually used by trains, a complaint based upon 
the obstruction of the stream by failure to open 
the draw must show or allege that at the time de- 
fendant refused or neglected to open the bridge it 
was not being used for the passage of trains.°? 

[§ 123] (b) Plea or Answer. A plea of legislative 
authority must go further and deny that the con- 
struction was a material obstruction of naviga- 
tion.*° Under a statute authorizing the construction 
of a railroad bridge, but providing that free and 
uninterrupted navigation shall not be interfered 
with, a plea is bad which avers that defendants 
under the powers conferred by statute built a bridge 
across the stream for their railway and in so doing 


53. Tinsman v. Belvidere Dela-| conclusions. Mauldin vy. Central of] Columbia St. Bridge Co., 53 Fed. 549: 
ware R. Co., 26 N. J. L. 148, 69 AmD| Georgia R. Co., 181 Ala. 591, 61 S| Stephens, ete., Transp. Co. vy. Cen- 
565. 947. (2) But an allegation that _a|tral R. Co. 34 N. J. L. 280. Contra 

[a] Reason for rule—‘“The im-| bridge materially obstructed the] Pennsylvania R. Co. v. Baltimore, 


provement of the navigation of the 
river was not within the contempla- 
tion of the legislature, and no au- 
thority for that purpoSe was given. 


sufficient. 


[b] 


navigation of a stream has been held 
Illinois River Packet Co. 
v. Peoria Bridge Assoc., 38 Ill. 467. 
Allegations held sufficient.— 


etce., R.'Co., 37 Fed. 129. 

64. Chew v. Pennsylvania R. Co., 
SOUN 2 de dae ETT, 98 Al i319! 

65. Ala.—Alabama, etc., Nav. Co. 


The plea might be available as a, 


defence to an indictment or an action 
for a nuisance in obstructing the 
navigation of the river, but it is not 
perceived that it constitutes any an- 
swer to the plaintiff's cause of ac- 
tion.’ Tinsman v. Belvidere Dela- 
ware R. Co., 26 N. J. L. 148, 175, 69 
AmD 565. : 

54. Crittenden v, Wilson, 
(N. Y.) 165, 15 AmD 462. 

55. Pleading generally see Plead- 
in ol Cye l1a2 

as chee Lumber Co. v. Guyan- 
dotte ‘Timber Co., 68 W. Va. 358, 69 
SE 815. 

57. Hudson River R. Co. v. Loeb, 
30 N. Y. Super. 418; Hall v. Ewart, 
33 U. C. Q. B. 491. : 

[a] Notice——In an action by a 
steamboat owner against one using 
the river for the floating of logs a 
failure to aver that defendant had 
knowledge that the alleged obstruc- 
tion existed and that plaintiff had re- 
quested defendant to remove such 
obstruction is not material where de- 
fendant was lawfully exercising a 
right or was not exceeding a reason- 
able use of the river. North West 
Nav. Co. v. Walker, 3 Man. 25, 

58. Lockwood v. Charleston 
Bridge Co., 60 S. C. 492, 38 SE 112, 
a Tyrrell v. Lockhart, 3 Blackf. 
(Ind.) 136; Hall v. Ewart, 33 U. C. 
Q. B. 491 


[a] Surplusage.—A description 
of a river as ‘navigable,’ in an ac- 
tion for damages caused by an _ ob- 
struction, will be treated as surplus- 
age where the river is not navigable 
in law but is subject to a public 
right of navigation. Esson y. Mc- 
Master, 3 N. B. 501. 

[b] he plea and declaration 
taken together may make it plain 
that the stream in question is a 
navigable stream capable of being 
used by boats, ete., for the purposes 
of commerce. Snure v. Great West- 
ern R. Co., 13 U. C. Q. B. 376. ! 

60. Hall v. Kitson, 3 Pinn. (Wis.) 
296, 4 Chandl. 20. 

a 
set ee in a complaint that a bridge 
constitutes an unreasonable obstruc- 
tion to navigation and is maintained 
without authority of law are mere 


5 Cow. 


General allegations.—(1) Alle-' 


A complaint alleging that defend- 
ant’s fish trap, extending half a 
mile seaward at right angles from 
the shore was so, constructed without 
affirmative authority from congress, 
was heavily and solidly build and 
unlighted, that without fault plain- 
tiff in the nighttime ran into such 
structure, and was damaged by the 
loss of his boat, states a good cause 
of action. Powell v. G. W. Hume 
Co., 6 Alaska 486. 

[c] Allegations held insufficient. 
—An allegation that defendant kept 
his vessel in the stream after plain- 
tiff’'s schooner was loaded and ob- 
structed the stream and prevented 
him from removing his schooner 
from the dock alleged is insufficient 
where not accompanied by any aver- 
ment of knowledge on the part of 
defendant that plaintiff’s schooner. 
was loaded, and that he desired to 
proceed from such dock or of any 
notice given to him to that effect 
with a request to remove the obstruc- 
tion his vessel was unreasonably 
causing to plaintiff’s navigation of 
the stream. Hall v. Ewart, 33 U. C. 
Q. B, 491. 

61. Mehrhof Bros. Brick Mfg. Co. 
v. Delaware, etce., R. Co., 51 N. J. L. 
56, 16 A 12. 

[a] An obstruction near the junc- 
tion of two rivers is sufficiently so 
described. Orange Lumber Co. v. 
Thompson, 59 Tex. Civ. A. 562, 126 
Sw 604. 

62. Mauldin v. Central of Georgia 
R. Co., 181 Ala. 591, 61 S 947; Adkins 
v. Guyandotte Timber Co., 70 W. Va. 
97,.73 SE 248; Ironton Lumber Co. v. 
Guyandotte Timber Co., 68 W. Va. 
358, 69 SH 815, 

{al A complaint failing to allege 
when a bridge was erected so as to 
show that it was not erected in 
compliance with Act Congr. March 
by L899: 103.0 SU.) So tSti. tat! abc 
425) § 9 was held not to allege 
sufficiently that the bridge was a 
nuisance, especially where the grava- 
men of the charge was that the 
bridge had been allowed to become a 
nuisance by the accumulation of 
driftwood against the structure. 
Mauldin v. Central of Georgia R. Co., 
1St-Ava--591,° 61 S~ 947. 

63. Oregon City Transp. Co. v. 


Bi gine ae Pac. Rv iCo., \8ie Ala £54, 

Kan.—Farney v. Leavenworth Ter- 
minal R., ete., Co., 112 Kan, 643, 213 
P 162. 

Me.—Tuell vy. Marion, 110 Me. 460, 
86 A 980, 46 LRANS 35. 

Minn.—Swanson Vv. Mississippi, 
etc., Boom Co., 42 Minn. 532, 44 NW 
986, 7 LRA 673. 

Mo.—Weller v. Missouri Lumber, 
ete., Co.; 176 Mo. A, 243, 161 SW 853. 

N... Y.—-Hudson: “River 'R!* Co, vy; 
Loeb, 30 N. Y. Super. 418. y 

Wis.—Hall vy. Kitson, 3 Pinn. 296, 
4 Chandl. 20. ¢ 

[a] “The reason special damages 
must be alleged is that the law does 
not presume or imply damage to any 
particular individual from the public 
offense.” Weller v. Missouri Lumber, 
ange Co., 176 Mo. A, 248, 249, 161 SW 


3. 

[b] Dlustration.—A declaration 
which shows merely that plaintiff's 
land is rendered less valuable by the 
obstruction complained of but does 
not show wherein plaintiff has been 
particularly damaged is insufficient. 
Small v. Grand Trunk R. Co., 15 U. 
Cc. Q. B. 288. 

66. Rowe v. Titus, 6 N. B. 326. 

[a] In order to recover nominal 
damages for an illegal obstruction it 
has been held that special damage 
need not be pleaded. Esson v. Mc- 
Master, 3 N. B. 501. 

67. Powell v. G. W. Hume Co., 6 
Alaska 486; Sweeney y:. Chicago, etce., 
R. Co., 60 Wis. 60, 18 NW 756; Enos 
v. Hamilton, 27 Wis. 256. 

68. Powell v. G. W. Hume Co., 6 
Alaska 486; Farwell v. Smith, 16 N. 
ce is eee 

{a]) Tlustration. — Under Act 
Congr. March 3, 1899 § 10 (30 U. S. 
St. at L. 1151 c 425) prohibiting ob- 
structions in navigable waters “out- 
side established harbor lines,’’ unless 
authorized by congress, the location 
of the structure with reference to 
harbor lines is a matter of defense. 
ibe v. G. W. Hume Co., 6 Alaska 


69. Desjardins Canal Co. v. Great 
Western R. Co., 27 U. C. Q. B. 363. 
7O. Columbus Ins. Co. v. Cur- 


ue 6 F. Cas. No. 3,045, 6 McLean 
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unavoidably obstructed the navigation of the stream 
for a short space of time, where they do not allege 


that they have removed the bridge or have made, 


such an alteration in it as to put an end to the 
nuisance complained of.71 In an action against a 
railroad company for the obstruction of a stream 
by the construction of its railroad under alleged 
statutory authority, it is unnecessary for the rail- 
road, as against plaintiff who, claims only a right of 
passage upon the navigable highway, to allege and 
prove that it has taken proper steps to vest in it the 
ownership of the bed of the stream.’? 

[§ 124] (c) Issues, Proof, and Variance. The 
general rule that the proof must correspond with, 
and not materially vary from, the pleadings’*® is 
applicable.“* Under a plea of the general issue, 
a statute authorizing the alleged obstruction is ad- 
missible,’® but not evidence of a prescriptive right."® 
Under a plea of not guilty under a statute allow- 
ing special matter to be given in defense under such 
a plea, defendant may show that plaintiff does not 
allege any special injury entitling him to sue,"’ and 
that the land being in possession of plaintiff’s tenant 
he cannot recover as a reversioner or otherwise for 
an injury of the kind alleged.’® 

Evidence as to special damages is not admissible 
where such damages are not pleaded.”® 

[§ 125] (5) Evidence—(a) Presumptions and Bur- 
den of Proof. The burden is on plaintiff to show 
that defendant was responsible for the obstruc- 
tion®® and that the obstruction caused the injury.*? 
4f plaintiff relies on the failure to comply with 
statutory requirements, he must show deviation*%* 


71. Snure v. Great Western R. 


Cor,13) U. C.1Q.B.4376, [a] 
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(Tex. Civ. A.) 149 SW 358. 
Lawful location of obstruc- 
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and that the deviation caused the injury.*? Ordi- 
narily the burden of showing that an obstruction is 
not unlawful is on defendant,’ but where the plac- 
ing and removal of a temporary obstruction is under 
the control of the war department, it has been held 
that the burden is on plaintiff to show that the ob- 
struction was left in such a manner as to consti- 
tute a menace to navigation.®> In accordance with 
the rules applicable in actions for negligence gen- 
erally,®® the burden in some jurisdictions rests upon 
plaintiff to show his freedom from contributory 
negligence.** 

[§ 126] (b) Admissibility. Subject to the rules 
governing the admissibility of evidence generally,** 
it has been held that it is not admissible to prove 
thé nature of a former structure in justification 
of the new unless decided similarity between the 
two is shown,®® or to introduce evidence of ob- 
structions maintained by other persons,°° or to prove 
that such navigation as plaintiff was engaged in 
had not in some instances been profitable,®1 or the 
record of proceedings, had without jurisdiction, by 
which the offending structure was authorized®? but 
that upon the question of injury evidence of the 
emount of traffic before and after the erection of 
the obstruction 1s admissible;®* if the obstruction 
is undisputed the exclusion of evidence to that 
effect is harmless.®* 

[§ 127] (c) Weight and Sufficiency. The rules 
as to the weight and sufficiency of evidence in eivil 
actions generally®® ordinarily apply in actions of 
the character under consideration.®® A prima facie 
case may be made by showing of the unlawful ob- 


new). 
90. Clark v. Lake, 2 Ill, 229. 


72. Abraham v. Great Northern R. | tion.—A municipality which had laid 91. Burr's Ferry, ete.) SR. Cormv. 
Co., 16 Q. B. 586, 71 ECL 586, 117|a large sewer pipe on the bed of a} Allen, (Tex. Civ. A.) 149 SW 358 
Reprint 1004. harbor, on which a vessel struck, has (ogging). 

73. See Pleading [31 Cyc 680]. the burden of justifying the location 92. Powers vy. Irish, 23 Mich. 429. 

74, Harold v. Jones, 98 Ala. 348,| of the pipe and showing that it was 93. Butchers’ Slaughtering, etc., 


LAS Seis ng). Ala nO38 ts 639, np Shee 
748; Harrison Vv. Sterett, 4 ‘Harr. & M. 
(Md.) 540; Hogg v. Zanesville Canal, 
ete., Co., 5, Oh. 410. 


75. Illinois River Packet Co, v. 
Peoria Bridge Assoc., 38 Ill. 467. 
76. Southern R. Co. v. Ferguson, 


105 Tenn. 552, 59 SW 343, 80 AmSR 


908 
eal v. Grand Trurk R. Co., 
NaH AG CPR AY 283. 


78. geen v. Grand Trunk R. Co., 
supra. 
79. Powers v. Irish, 23 Mich. 429; 


Weller vy. Missouri Lumber, etc., Co., 
176 Mo, A. 248, 161 SW 8538; Rowe 
v. Titus, 6 N. B. 326. See also Creech 
v. Humptulips Boom, ete., Co., 37 
Wash. 172, 79 P 633 (sufficiént plead- 
ing). 

80. The Oakland, 241 Fed. 66, 154 
CCA 66; New England SS. Co. v. R. 
G. Packard Dredging Co., 239 Fed. 
120, 152 CCA 162. 

81. Susquehanna Coal Co, y. Hast- 
ern Dredging Co., 200 Fed. 817; Hig- 
gins Oil, etc., Co. v. Morgan’s Loui- 
siana, etc., SS. Co., 4 La, A. (Orleans) 
ae Hague v. Pavy, 3 La. A. (Orleans) 

66. 
82. Silver v. Missouri Pac. R. Co., 
101 Mo. 79, 18 SW 410. 

83. Oregon City Transp, Co. y. 
Columbia St. Bridge Co., 53 Fed, 549, 

[a] Actual loss or damage need 
not be proved where the unlawful 
obstruction to navigation supports 
the action and requires nominal dam- 


is Esson v. McMaster, 3 N. B. 
84. Pennsylvania R. Co. v. Balti- 


more,’ etc., R. Co., 37 Fed, 129; Dox- 
sey v. Long Island R. Co., 35 Hun 
GN. Y.)) 3623: Cantrell. -v, Knoxville, 
etc., R. Co., 90 Tenn. 638, 18 SW 271; 
Burr’s Ferry, etc:, R. Co. v. Allen, 


within the established harbor lines. 
Thom v. South Amboy, 236 Fed. 289. 

[b] Prima facie evidence that an 
obstruction is unlawful may be fur- 
nished by the conditions surrounding 
the accident, aS where a vessel with- 
out touching bottom is injured by 


contact with a telegraph cable. Blan- 
chard v. Western Union Tel. Co., 60 
IN: Wea LO; 

85. Nies ov. Connecticut River 
Bridge, etc., Dist., 104 Conn. 382, 132 
A: 878. 

[a] Thus, where the war depart- 


ment has authorized the placing of a 
cluster of piles in a river in connec- 
tion with the construction of a bridge 
and:had authority to control their re- 
moval, it was presumed, in an action 
for an injury to a vessel caused by 
striking a submerged pile in shallow 
water, that the piles so far as they 
obstructed a navigable portion of the 
river had been removed, although it 
could not be found conclusively that 
this duty had been performed. Nies 
v. Connecticut River Bridge, ete., 


Dist., 104 Conn. 382, 132 A 878. 
86. See Negligence XI-I-3-b (3). 
87. Steiner v. Mississippi River 


Power Co., 194 Iowa 647, 190 NW 9, 
25 ALR 1551; Watson vy. Mississippi 
River Power Co., 189 Iowa 529, 176 
NW 624. 

[a] If the obstruction is not un- 
lawful and is properly guarded the 
burden is on the complaining owner 
of a vessel to prove that the striking 
of the obstruction was not due to the 
failure of the vessel to keep a pr eee 
lookout. Rutland Transit Co. v. 
P. & J. A. Smith Co., 209 Fed. a 
126 CCA 189. 

88. See Evidence 22 C. J. p 1. 

89. Newbold v. Mead, 57 Pa. 487 
(evidence comparing old dam with 


Assoc. v. Boston,’ 214 Mass. 454, 101 
NE 426. 

[a] Upon the question of impair- 
ment of access to a wharf by the 
construction of a bridge over a river, 
evidence of the number and class of 
vessels going up the river before and 
after the erection of the bridge was 
admissible. Butchers’ Slaughtering, 
etc., Assoc. v. Boston, 214 Mass. 254, 
101 NE 426. 

94. Glick vy. Weatherwax, 14 Wash, 
560, 45 P 156. 

95. See Evidence §§ 1730-1806. 

96. See cases infra this note. 

[a] Evidence held sufficient.—To 
be submitted to jury in action for 
death of plaintiff's intestate, drowned 
when timber raft went over dam to 
avoid collision with defendant’s tug 
and lighters, obstructing river. Cro- 
martie v. Stone, 194 N. C. 6638, 140 
SE 612. 

[b] Evidence held insufficient.— 
(1) To show that defendant placed 
submerged pile. The Oakland, 241 
Fed. 66, 154 CCA 66. (2) To show 
that defendant's dredge was respon- 
sible for rock. New England SS. Co. 
v. R. G. Packard Dredging Co., 239 
Fed, 120, 152 CCA 162. (3) To show 
that obstruction caused injury. 
ia v. Pavy, 3 La. A. (Orleans) 

[c] Contributory negligence.—(1) 
Where it appeared that the pilot of a 
boat on the Mississippi River at- 
tempted to cross over a submerged 
island, where the vessel collided with 
a stump, instead of keeping te the 
established channel, freedom from 
contributory negligence is not shown, 
Steiner v. Mississippi River Power 
Co., 194 Iowa 647, 190 NW 9, 25 ALR 
1551.' (2) Where the pilot, deeming 
the passage unsafe, allowed the mate 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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struction by defendant and the consequent injury.%” 
Where negligence in failing to ring a fog bell is 
obvious and inexcusable and such fault is in itself 
sufficient to account for a collision by plaintiff’s 
vessel with defendant’s pumping erib in a lake, 
the evidence of fault on the part of the vessel must 
be clear and convincing in order to make a case 


for apportionment.°® 


[§ 128] (6) Questions for Jury. The navigability 
of the stream;®? whether defendant was negligent 
in permitting the obstruction to exist,’ or was negli- 
gent in causing it;? whether his act was the proxi- 
mate cause of the injury;* what was a reasonable 
time for the removal of an obstruction;* whether 
a bridge was constructed as required by the stat- 


to navigate the vessel, and the latter 
got out of an unmarked channel and 
struck a stump left on a submerged 
island which had been flooded by de- 
fendant’s dam, a verdict was properly 
directed on the ground of contribu- 
tory negligence, in view of the United 
States statute requiring a river pilot, 
when he deems navigation unsafe, to 
moor or anchor the vessel. Watson 
v. Mississippi River Power Co., 189 
Iowa 529, 176 NW 624. 

97. New Orleans Basin Canal, etc., 
Road Bd. of Control v. W. W. Carre 
Co., Ltd., 7 La. A. (Orleans) 306. 

[a] Submerged wire or cable.— 
(1) Where a telephone wire sus- 
pended over a river had sagged so aS 
to be partly under water and a boat 
struck it and capsized, a prima facie 
ease of negligence is established. 
Heiberger v. Missouri, etc., Tel. Co., 
133 Mo. A. 452, 118 SW 7380. (2) The 
fact that a vessel adapted in all re- 
spects to the navigation of a river 
has, without touching bottom, come 
in contact with telegraph cables and 
thereby received injury is prima facie 
evidence that the telegraph company 
has unlawfully obstructed naviga- 
tion and caused the injury, and if 
unexplained authorizes a finding to 
that effect and a judgment against it 
for the amount of damages. Blan- 
chard v. Western Union Tel. Co., 60 
N. Y. 510 [rev 67 Barb. 228, 3 
Thomps. & C. 775]. f 

98. Goodrich Transit Co. vy. Chi- 
cago, 4 F. (2d) 636. s 

99. Nies v. Connecticut River 
Bridge, etc., Dist., 104 Conn. 382, 132 
A 873; Weller vy. Missouri Lumber, 
etc., Co., 176 Mo. A. 243, 161 SW 853; 
Southern R. Co. v. Ferguson, 105 
Tenn. 552, 59 SW 348, 80 AmSR 908; 
Orange Lumber Co. v. Thompson, 
(Tex. Civ. A.) 113 SW_ 563. 

1. Heiberger v. Missouri, etc., 
Tel. Co., 183 Mo. A. 452, 113 SW 730. 

2 Peterson v. Skarp, 117 Minn. 
102, 1384 NW 5038; Myrtle Point 
Transp. Co. v. Port of Coquille River, 
86 Or. 311, 168 P 625. 2 

g. Peterson y. Skarp, 117 Minn. 
102, 134 NW 5038. bi 

4, Weise v. Smith, 3 Or. 445, 8 
AmR 621. 

5. Silver v. Missouri Pac. R. Co., 
101 Mo. 79, 138 SW 410. 

6. McGuire v. Lumber, etc., Co., 
23 Ida. 608, 181 P 654; Davis v. Win- 
slow, 51 Me. 264, 81 AmD 573. 

[a] The reasonableness of navi- 
gating a shallow part of a navigable 
river, where the vessel struck a sub- 
merged pile, has been held to be a 
question for the jury. Nies v. Con- 
necticut River Bridge, etc., Dist., 104 
Conn, 382, 132 A 873. 

7, Peterson v. Skarp, 117 Minn. 
102, 134 NW _ 5038; Myrtle Point 
Transp. Co. v. Port of Coquille River, 
86 Or. 311, 168 P 625. 

8. Harrison v. Sterett, 4 Harr, & 


M. (Md.) 540. 
[38 Cye p 1594 et 


9. See Trial 
seq]. 
10. Edwards v. Wausau Boom Co., 
67 Wis. 463, 30 NW 716. 

11. Martin v. Bliss, 5 Blackf. 
(ind.) 35, 32 AmD 52; Burr’s Ferry, 
ete, R. Co. v. Allen, (Tex. Civ. A.) 
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149 SW 358, 

[a] On the question of contribu- 
tory negligence an instruction to the 
effect that, if plaintiff has proved 
facts making out his case, he must 
recover ‘‘unless unskilfulmess or ne- 
glect ... in handling his boat caused 
or contributed to the collision,’ is 
sufficient. Missouri River Packet Co. 
v. Hannibal, etc., R. Co., 2 Fed. 285, 1 
McCrary 281. 


12. Texarkana, etc., R. Co. v. Par- 
sons, 74 Fed. 408, 20 CCA 481. 

13. Damages generally see Dam- 
aveseily CI O2699r 

14. U. S.—Scott v. Chicago, 21 F. 
Cas. INosimi25.2/6, <2 °sBissh, 0% See 
Empire Engineering Co. v. Reid 


Wrecking Co., 257 Fed. 770 (damages 
for injury to sunken dredge due to 
failure of defendant in possession to 
mark wreck). 

Ky.—Cumberland Pipe Line Co. v. 
Stambaugh, 137 Ky. 528, 126 SW 106, 
31 LRANS 1131; Ireland v. Bowman, 
130 Ky. 153, 118 SW 56, 114 SW 338, 
7 AnnCas 786. 

Me.—Brown v. Chadbourne, 31 Me. 
9, 50 AmD 641. 


te ee vy. Irish, 23 Mich. 
Tex.—Orange Lumber Co. v. 


Thompson, 59 Tex. Civ. A. 562, 126 
Sw 604; Orange Lumber Co. v. 
Thompson, (Civ. A.) 113 SW 563. 

Wash.—Creech v. Humptulips 
Boon. etc., Co., 37 Wash. 172, 79 P 
6 


Wis.—Gates v. Northern Pac. R. 
Co., 64 Wis. 64, 24 NW 494 [app dism 
jet U.S 442,79 SCt 8015 383 tLe ed. 

ll 

B. C.—British Columbia Express 
Co. v,—Grand Trunk Pac; R. Co., 27 
DomLR 497, 34 WestLR 361, 459, 10 
WestWkly 477, 583 [app allowed on 
other grounds 55 Can. S. C, 328, 38 
DomLR 29, [1917] 1 WestWkly 961 
(app dism 44 DomLR 1, [1919] 1 
WestWkly 497)]. ¢ 

[a] Proximate cause.—An offend- 
ing structure is not the proximate 
cause of a delay to navigation where 
the impossibility of passing another 
structure during high water would 
necessarily have delayed the navi- 
gation for as long a time. Douglas, 
ete., Co. v. Dexas, ‘etc.;' R.Co.;°150 
La. 1088, 91 S 503. 

[b] Loss or delay of logs.—(1) 
The measure of damages for the loss 
of logs is the market value of the 
logs at their intended destination 
less the cost of getting them there. 
Burr’s Ferry, etc., R. Co. v. Allen, 
(Tex. Civ. A.) 149 SW 358. (2) A 
proper deduction is the market value 
of logs which were recovered. Burr’s 
Ferry, etc., R. Co. v, Allen, supra. 
(3) For detaining logs by a dam the 
measure of damages is the expense 
incurred in surmounting the obstruc- 
tion, the deterioration of the logs 
while detained, and any diminution 
of the value of their use. Ireland vy. 
Bowman, 130 Ky. 153, 113 SW 56, 
114 SW 338, 17 AnnCas 786. (4) The 
cost of removing the obstruction and 
the damages resulting from the de- 
lay during removal are not the cor- 
rect measure of damages on _ the 
theory that the injured party should 
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ute;°> the reasonableness of the use of the stream 
by defendant;® plaintiff’s contributory negligence ;* 
and the existence of special damages to plaintiff,’ 
have been held to be questions for the jury. ; 

[§ 129] (7) Instructions. As in other civil ac- 
tions® instructions must be confined to the issues 
so as not to be misleading,’® and must correctly state 
the conditions on which lability depends," although, 
of course, a party cannot complain of a too favor- 
able instruction.1? 

[§ 130] (8) Damages.1* The damages recoverable 
are those which are peculiar to plaintiff and the 
natural and proximate consequence of the nui- 
sance,'* ineluding the actual cost of freeing a ves- 
sel which has become fast because of the obstruc- 


have removed the obstruction. 
Creech v. Humptulips Boom, ete., 
Co., .37 “Wash, 172, -79 “P6383. () 
Uncertainty of the damages, as 
where the exact number of logs lost 
is not ascertainable, does not prevent 
an award where the evidence enables 
the jury to make a reasonable esti- 
mate. Burr’s Ferry, etc., R. Co. v. 
Allen, (Tex. Civ. A’) 164° SW 878. 
(6) Special damages for depreciation 
in the value of timber by being too 
long in the water when stopped by a 
dam, and the expense of maintaining 
a rafting crew until the timber was 
released, are properly allowed. 
Blackman yv. Mauldin, 164 Ala. Bal; 
51 S 23, 27 LRANS 670. 

{[c] Idleness of mill_Where the 
rafting of logs to a sawmill is pre- 
vented by a temporary obstruction, 
the damages are the loss caused 
by the enforced idleness of the mill 
or the cost of removal of the mill if 
less than the loss from idleness. 
Weller v. Missouri Lumber, ete., Co., 
176 Mo. A. 248, 161 SW 853. 

[d] Where a vessel is obliged to 
cut her way out of ice owing to 
delay caused by neglect to open a 
bridge for her passage, the damages 
are: First, the necessary expense in- 
curred; second, the reasonable dam- 
ages for the delay; third, the damages 
actually sustained by the vessel, ex- 
cluding such damages as were suf- 
fered in doing or attempting to do 
anything not warranted by skill and 
prudence. Scott v. Chicago, 21 F. 
Cas. No. 12,526, 1 Biss. 510. 

[e] The increase in the expense 
of the work may be recovered as 
damages in an action for the obstruc- 
tion where because thereof plaintiff 
was compelled to do a portion of his 
work on the river at increased ex- 
pense in the ensuing season of low 
water. Gates v. Northern Pace. R. 
Co., 64 Wis. 64, 24 NW 494. 

{f] Where seed was being trans- 
ported by boat and because of an ob- 
struction by a bridge plaintiff was 
compelled to unload the seed but in- 
stead of procuring another convey- 
ance left it exposed whereby it was 
injured, the measure of damages was 
the value of the boat for the time it 
was delayed, including reasonable 
wages paid to the crew, but no recay- 
ery was permissible for injury to the 
seed from exposure or for the cost 
of unloading. Farmers’ Co-op. Mfg. 
Co. v. Albemarle, etc., R. Co.; 117 
N. C. 579, 23 SE 48, 53 AmSR 606, 
29 LRA 700. 

[ge] The expense of guarding 
property while delayed is recover- 
able. Orange Lumber Co. Vv. 
Thompson, 59 Tex. Civ. A. 562, 126 
Sw 604; Orange Lumber Co. v. 
Thompson, (Tex. Civ. A.) 113 SW 563. 

[h] Interest.—(1) Interest from 
the date when property. would have 
reached its destination except for 
the obstruction has been allowed. 
Burr's, Derry; etc. Cone vi Alien 
(Tex. Civ. A.) 149 SW 358. (2) In- 
terest on the amount of damage and 
demurrage suffered prior to the filing 
of the libel may be allowed. Chicago 
v. Pittsburgh SS. Co., 14 F. (2d) 605. 
(3) Interest only from the date of 
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tion;!5 damages representing the increased cost of 
transportation by land;*® a loss caused by the en- 
forced idleness of employees,” or delay of vessels ;1® 
but excluding damages for an indirect and avoid- 
Probable earnings of a boat during 
the time it was delayed have been held recover- 
able,2° but not purely speculative, damages,”? or a 
business loss occasioned by the delay, or other con- 
The amount of the loss must 


able injury.’? 


sequential damages.” 


be proved with reasonable accuracy.”* 
must be very clear to warrant the allowance of 
damages for depreciation of a vessel beyond the 


cost of repairs.** 


Punitive damages are not recoverable in the ab- 
sence of aggravating cireumstances.”° 

Apportionment. In admiralty, where 
are in fault, the damages are usually divided.*¢ 


judgment on damages claimed ex 
delicto is allowed in some jurisdic- 
tions. Higgins Oil, ete., Co. v, Mor- 
gan’s Louisiana, etc., SS. Co., 4 La. 
A, (Orleans) 36. 

15. Scott v. Chicago, 21 F. Cas. 
No. 12,526, 1 Biss. 510; Benson _ v. 
Malden, ete., Gaslight Co., 6 Allen 
(Mass.) 149. 

16. Farney v. Leavenworth ‘Ter- 
minal R., etc., Co., 112 Kan. 643, 2138 
P 162. 

17. Creech vy. Humptulips Boom, 
etc., Co., 37 Wash, 172, 79 P 633. 

18. Higgins Oil, etc., Co. v. Mor- 
gan’s Louisiana, etc., SS. Co. 4 La. 
A. (Orleans) 36. 

19. North American Dredging Co. 
vy. Pacific Mail SS. Co., 185 Fed. 698, 
107 CCA 620; Scott v. Chicago, 21 F. 
Cas. No. 12,526, 1 Biss, 510. 

[a] IWustration.—Where the pro- 
peller of a vessel was fouled by a 
wire cable negligently left in a har- 
bor and the vessel was cut loose, 
leaving the cable wound round the 
propeller tube, and proceeded on its 
voyage with the result that a serious 
injury was done to the propeller and 
Surrounding parts which could have 
been avoided by delay of two or three 
days while the cable was being re- 
moved, it was held that there was no 
liability for such indirect and avoid- 
able injury and that the recovery 
should be limited to the reasonable 
expense of having the cable removed 
at the place of the accident together 
with demurrage for the necessary 
delay. North American Dredging Co. 
v. Pacific Mail SS. Co., 185 Fed. 698, 
107 CCA 620. 

20. Chicago y. Pittsburgh SS. Co., 
14 F. (2d) 605; Jolly v. Terre Haute 
Drawbridge Co., 13 F. Cas. No. 7,441, 
6 McLean 237, 

21.. Potter v., Indiana,,ete,, R. Co., 
95 Mich. 389, 54 NW 956. 

22. Benson v. Malden, etc., 
light Co., 6 Allen (Mass.) 149, 

23. Burr’s Ferry, etc., R. Co. v. 
Allen, (Tex. Civ. A.) 149 SW 358. 

24. The International, 256 Fed. 
192, 167 CCA 408 [certiorari den 250 
U. S. 6389 mem, 39 SCt 490 mem, 63 
L. ed. 1184 mem]. 

{a] Depreciation excluded. 
Where the masts of a schooner were 
injured by the negligent operation of 
a drawbridge and the owner of the 
vessel did not put in new masts but 
cut down the old masts and the sails 
to fit the masts as shortened, he was 
permitted to recover only for the ex- 
penditures in making these changes 
and for the time thus consumed. 
Sanchez v. Atlantic Coast Line R. 
Co., 250 Fed. 638. 

25. Warren v. Coharie Lumber 
Co., 154 N. C. 34, 69 SE 685 (puni- 
tive damages denied, although ob- 
struction a statutory misdemeanor). 

26. Atlee v. Northwestern Union 
Packet Co., 21 Wall. (U. S.) 389, 22 
L. ed. 619; Chicago v. Goodrich Tran- 
sity:Cow 199. Bed, \112,. 117, CGA, 362; 
Great Lakes Towing Co. v. Kelley 


Gas- 
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eral. 


bidding specific 


The proof 


those acts regardless of their effect.®? 
to a prosecution under a statute is the existence of 
the conditions: specified by the statute as respects 
the navigability of the obstructed waters** and the 
official fixing of the limits within which the obstruce- 
tion may not be created;*4 and preliminary pro- 
ceedings required by the statute must first be com- 


§ 
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[§ 131] 4. Criminal Responsibility?’—2. In Gen- 
The obstruction of a navigable stream is in- 
dictable,?* both at common law,?® and by provision 
of federal*® and state*! statutes; and a statute for- 


acts is violated by the doing of 
EKssential 


plied with,*® but substantial compliance is suffi- 


elent.°% 
both parties 


Island Lime, ete., Co., 176 Fed. 492, 
100 CCA 108; Edgerton y. The Mayor, 
etc., 27 Fed.,: 230. 

Division of damages for injuries at 
drawbridge see supra § 80. 

27. Criminal law generally 
Criminal Law 16°C. J.op 1. 

. SU. 8S. v. New Bedford 
Bridge, 27% F, Cas. No. 15,867, 1 
Woodb. & M. 401. . 

Del.—Bailey v. Philadelphia, etc., 
R. Co., 4 Del. 389, 44 AmD 593, 

Ga.—South Carolina R. |Co. v. 
Moore, 28 Ga. 398, 73 AmD 778. 


see 


Mass.—Com, v. Gloucester, 110 
Mass. 491. 

S. C—McMeekin v. Central Caro- 
lina Power Co., 80 S. C, 512, 61 SE 


1020, 128 AmSR 885. 

W. Va.—State v. Elk Island Boom 
Co., 41 W. Va. 796, 24 SE 590. 

29. Ill—Swain v. Chicago, etce., 
R.» Co.,- 252 Tl. 622,197 NE 247, 38 
LRANS 763 [aff 160 Ill. A. 533]. 

N. C.—State v. Narrows Island 
oe 100 N. C. 477, 5 SE 411, 6 AmSR 

Pa.—Com. v. Pennsylvania R. Co., 
72 Pa, Super. 353, 78 Pa. Super. 389. 

Ss. C.—South Carolina Steamboat 
Co. v. Wilmington, ete., R. Co., 46 
S. C. 327, 24 SE 337, 57 AmSR 688, 
33 LRA 541; State v. Thompson, 33 
S.C. L. 12, 47 AmD 588. 

HWng.—Rex vy. Ward, 4 A. & BH. 384, 
31 ECL 180, 111 Reprint '382, 

30. Construction of federal stat- 
utes generally see supra § 57, 

Federal statutes prohibiting dump- 
ing of refuse see supra § 104. 

31. Swain v. Chicago, etc., R. Co., 
252 Ill, 622, 97 NE 247, 38 LRANS 
763 [aff 160 Ill. A, 533]; Ensworth v. 
Com., 52 Pa. 820; Com. v. Pennsyl- 
vania R. Co.,'72 Pa. Super. 353, 78 Pa, 
Super. 389; State v. Hickson, 39 S. C. 


L. 447; State v. Gainer, 3 Humphr. 
(Tenn.) 39, 
{a] It is within the power of the 


state to make indictable any acts 
which would amount to an obstruc- 
tion of a navigable stream. State v. 
White Oak River Corp., 111 N. C. 661, 


16 SE 3381. 

32. U.S. y. F. D. Gleason Coal Co., 
14 F. (2d) 2338, 

{a] Thus (1) excavating or filling: 


the channel of a navigable water 
without authority from the war de- 
partment is a criminal offense under 
the language of the statute forbid- 
ding anyone to ‘excavate or fill,” re- 
gardless of the effect of the work on 
the channel. U. S. v. F. D, Gleason 
Coal (Co... 24 7B. (2d): 238) 11 G2) Ont ia 
prosecution for failure to remove a 
barge in accordance with orders of a 
dock master, it is not material 
whether the barge actually obstructed 
any particular vessel or that the 


water traffic generally was —- ob- 
re ay Pas ees v. Gibbs, [1900] 
deaQ) ry x 

coo State v. Hickson, 39 S. Cc. L.| 
447, 

[a] Thus under a statute pro- 
hibiting the obstruction of 


The obstruction of navigable waters is not 
punishable as a crime in the federal courts unless 
contrary to some clause in the federal constitution 
or a treaty or an act of congress.37 


Generally a 


stream used for the purposes of navi- 
gation” an indictment cannot be sus- 
tained where the stream was not so 
used and was Not navigable at the 
time it was obstructed. State v. 
Hickson, 39 S. C. L. 447, 451, 

34. Warner-Quinlan Co. y. U. S., 
273 Fed. 503. 

[a] Thus, where a statute pro- 
hibits the discharge of matter into a 
harbor within limits prescribed by 
the supervisor of the harbor, it must 
appear that the limits have been so 
prescribed. Warner-Quinlan Co. v. 
U. S., 273 Fed. 503, 


35.. Com. y. Plumer, 1 AmLReg 
(Pa.) 124, 
[a]. But under the federal statute 


(Act Sept. 19, 1890 [26 U. S. St. at L. 
426 c 907] §§ 6, 7, 10, 11), making the 
obstruction of navigable waters a 
misdemeanor and providing that it 
shall be the duty of certain officers 
of the government to give informa- 
tion thereof to the district attorney 
for the district in which any viola- 
tion of the provisions of the act shall 
be committed, a prosecution may be 
maintained although no such notice 
is given. U.S. v. Burns, 54 Fed. 351. 

[b] A notice by a dock master .to 
remove a barge constituting an ob- 
struction may be sufficient to support 
a prosecution for failure to remove 
such obstruction within a reasonable 
time although it was signed by the 
dock master in advance and filled out 
and served by his deputy after the 
barge became an obstruction, Duck- 
ham v. Gibbs, [1900] 1 Q. B: 394, 

36. Hannibal Bridge Co. v. U. S., 
221 U. S. 194, 31 SCt 603, 55 L. ed. 
699; Monongahela Bridge Co. v. U. S., 
216 U. S. 177, 30 SCt 356, 54 L. ed. 435. 

[a] Notice to interested parties 
requiring alteration of bridge.—(1) 
Under the federal statute (Act March 
3, 1899 c 425 § 18), requiring notice 
to the interested parties and an op- 
portunity to be heard before the de- 
cision of the secretary of war re- 
quiring alterations in a bridge, such 
a hearing is afforded where the par- 
ties have full notice of the action of 
the engineer acting under the order 
of the secretary and appear at the 
final hearing before the secretary 
with liberty to introduce evidence 
and contest the facts. Monongahela 
Bridge Co. v. U. S., 216 U. S. 177, 30 

d (2) Under the 
requirement of such statute that the 
secretary of war shall give notice 
specifying the alterations required 
to be made, a notice signed by the 
assistant secretary of war which 
shows on the face that it is from the 
war department is a sufficient basis 
for the criminal prosecution. Hanni- 
bal Bridge Co, v. U. S., 221 U. S, 194, 
31.SCt 603, 55 L. ed, 699. 

37. Pennsylvania v. Wheeling, etc., 


Go.,! (13! How... CUesS. 7518, 145 fed: 
249; U. S. v. Pittsburgh, etc., R. Co., 
26 Fed. 113; U. S. v. New Bedford 


Bridge, 27 F. Cas. No. 15,867, 1 Woodb. 


“any | & M, 401 
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lessor is not liable for acts of his lessee,?® and vice 
versa.°? Where an act is a misdemeanor, all join- 
ing therein are principals and may be prosecuted 
together.*° 

[§ 1382] b. Defenses. Statutory authority is a le- 
fense if compliance with the statute is shown.*! 
And it may be a defense that the obstruction was 
for the purpose of promoting the health of the 
community ;*2 but it is not a defense to the viola- 
tion of a state statute that the consent of the sec- 
retary. of war was given, that being merely federal 
assent so far as the public right of navigation is 
concerned ;** nor is it a defense that the obstruction, 
a bridge, was adopted and recognized by the execu- 
tive department of the government as a part of the 
national pike and post route.** A former indict- 
ment and conviction and compliance with the order 
as to alterations of the obstruction is a defense,** 
as is inability to comply with an order of: the sec- 
retary of war directing municipal officers to alter 
a bridge.*® 

[§ 133] c. Indictment.*7 The indictment must 
state the name of the stream or water;*® that the 
part obstructed is navigable;*® specify the place 
where the obstruction is situated;°° and set forth 
facts showing that the water is obstructed in an 
unlawful manner.®! If the alleged obstruction is 
built pursuant to statutory authority the indictment 
must show wherein its construction failed to com- 
ply with the statute? An indictment need not 
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set forth the preliminary proceedings required by 
the statute,°* but must negative exceptions. in the 
statute,°* and not charge two or more distinct ot- 
fenses so as to be objectionable because of du- 
plicity.°> An indictment which is insufficient under 
the statute may be sustained as charging the ,com- 
mon-law offense of obstructing navigable water,*® 
or an offense under another applicable statute cover- 
ing the prohibited act.®7 

Illegal acts of vessel at drawbridge. In an in- 
dictment for failure of a vessel to obey the instruc- 
tions of the superintendent of a drawbridge, an 
allegation that the bridge was ‘‘duly erected and 
legally maintained’’ by a certain railroad corpora- 
tion sufficiently alleges the right of the corporation 
to build and maintain the bridge.®§ 

[§ 134] d. Trial. A question for the jury is pre- 
sented where the evidence is conflicting as to 
whether the stream is a navigable one,°® or whether 
the injury was caused by an unavoidable accident.®° 
The instructions must be applicable to the issues,** 
and clearly state the law governing the case.*? A 
special finding by the jury not clearly showing that 
the acts complained of were obstructions to navi- 
gation is insufficient to warrant the conviction of 
defendant.®* A special verdict, that by defendant’s 
acts a harbor is in some extreme cases rendered 
less secure, is insufficient to warrant an imposition 
of criminal responsibility.*4 


IV. PUBLIC USES OTHER THAN NAVIGATION® 


[§ 135] A. Travel on Ice. In subordination to 
the right to use waters for navigation®® the public 
has the right to travel upon the ice,®’ since its 
right to use such highways for the purpose of travel 


is not suspended in winter because the waters are 
impassable for boats.6* Unauthorized interference 
with such right maybe a criminal offense®? and 
will expose the offender to an action for damages 


38. State v. Coe, 72 Me. 456. 

39. State v. Emerson, 72 Me. 455. 

40. Jaycox v. U. S., 107 Fed. 6388, 
47 CCA 83. 

41. State v. Portland, etc., R. Co., 
57 Me. 402; State v. Duplin Canal Co., 
SPEND C.163'75" Comi uv.) Chureh,. 1 Pa. 
105, 44 AmD 112. 

42. Leovy v. U. S., 177 U. S. 621, 
20 SCt 797, 44 L. ed. 914. 

43. Com. v. Pennsylvania R. Co., 
72 Pa. Super. 353, : 

44. U. S. v. Monongahela Bridge 
Co., 160 Fed. 712 [aff 216 U. S. 177, 
30 SCt 356, 54 L. ed. 435]. 

45. Ensworth v. Com., 52 Pa. 320. 

46. Rider v. U. S., 178 U. S. 251, 
20 SCt 838,°44 L. ed. 1057 ‘[rev 50 
Fed. 406]. 

47. Indictments or informations 
generally see Indictments and Infor- 
mations 31 C. J. p 548. 

48. Cox v. State, 3 Blackf. (Ind.) 
193. 

49. Cox v. State, supra. 

50. Cox v. State, supra; 
Meyers, 3 U. C. C. P. 305. wer 

[a] Variance.—Where the indict- 
ment alleges that an obstruction is 
near a certain lot, but the evidence 
shows that it is on the lot, the vari- 
ance is fatal. Reg. v. Meyers, 3 U. C. 


Reg. v. 


c. P. 305. 

51. State v. Portland, etc., R. Co., 
57 Me. 402. 

[a] Need to allege prevention of 


navigation.—Where the authority is 
given to erect a bridge provided it 
does not prevent navigation, an in- 
dictment for obstructing navigation 
must allege hec verba that the struc- 
ture prevented, and not merely that 
it obstructed, or impeded, navigation. 
State v. Portland, etc., R. Co., 57 Me. 
402. . 

52. State v. Dundee Water Power, 
ete., Co, 71 No J. L. 419; 58 A 1094 
(allegation sufficient). 

53. Com. v. Plumer, 1 AmLReg 
(Pa.) 124. 


54. State v. Narrows Island Club, 
100 N. C. 477, 5 SE 411, 6 AmSR 618; 
State v. Cullum, 29 S. C. L. 581. 

Negativing exceptions generally see 
Indictments and Information § 269. 

55. U.S. v. Burns, 54 Fed. 351. 
State v. Baum, 128 N. C. 600, 
38 SE 900. 

57. U.S. v. Moran, 113 Fed. 172. 

[a] Thus, where an _ indictment 
charges ‘dumping of refuse in New 
York Harbor in violation of the fed- 
eral statute applying to navigable 
waters generally, it is unimportant 
whether it charges a violation of the 
earlier statute applicable to New 
York Harbor, on which statute the 
indictment purports to be based. U. 
S. v. Moran, 113 Fed. 172. 

58. Com. v. Chase, 127 Mass. 7. 

[a] Sufficiency of indictment.— 
Under St. (1894) ¢ 372 § 115, making 
it a criminal offense to disobey the 
order of the superintendent of a 
drawbridge as to the passage of a 
vessel, an indictment alleging in sub- 
stance that the drawbridge was duly 
erected and legally maintained and 
that the superintendent thereof de- 
cided that defendant’s vessel had no 
right to pass through the draw until 
another vessel had passed and that 
such decision was communicated to 
defendant who willfully disregarded 
it and attempted to pass through 
first, was held sufficient, Com. v. 
Chase, 127 Mass. 7. ; 

59. Leovy v. U. S., 92 Fed. 344, 34 
CCA 392 [rev on other grounds 177 
U. S. 621, 20 SCt 797, 44 L. ed, 914]; 
State v. Twiford, 136 N. C. 603, 48 SE 
586. But see Reg. v. Port Perry, etc., 
R. Co., 38 U. C. Q. B. 481 (where, on 
the evidence, it was held proper to tell 
the jury that the only verdict which 
could be rendered was not guilty). 

60. Randall v. U. S., 107 Fed. 935, 
47 CCA 80; State v. Baum, 128 N. C. 
600, 38 SE 900. 

61. Leovy v. U. S., 92 Fed, 344, 34 


CCA 392 [rey on other grounds 177 
vee oan ey ety 44 L. ed. 914]. 
ri andall v. U. S., 107 Fed. 

47 CCA 80. = 
63. State v Babcock, 30 N. J. L. 29. 
64. Rex v. Tindall, 6 A. & EK. 143, 

ieee ae Reprint 55, 

Right of fishing see Fish § 17. 
Right of hunting see Game § 5 
66. Woodman y. Pitman, 79 Me. 

456, 10 A 321, 1 AmSR 342. 

: er. Me.—State v. Wilson, 42 Me. 
; French y. mp, 18 Me. 

Am 2s p @.. 433, 36 

ass.—West Roxbur ASK 

7 Allen 158. SpNn Prog o aes 
Mich.—Parsons v. BE. I, Du Pont 

de Nemours Powder Co., 198 Mich. 

409, 164 NW 418, LRA1918A 406. 

N. Y.—Sickles v. New Jersey Ice 
Co., 153 N. Y. 838, 46 NE 1042. 
er ee v., Christie; 13.-Pa, Co; 

Ont.—Cullerton v. Miller, 26 Ont. 
36. See Twin City Ice Co. v. Ottawa, 
34 Ont. L. 358, 8 OntWN 607, 24 Dom 
LR 873 (damage for impairment of 
use not shown). 

Pr, Edw. Isl.—Carvell v. Charlotte- 
town, 2 Pr. Edw. Isl. 115; Dinn v. 
Reg., 1 Pr. Edw. Isl. 361; 

[a] Rule applied.—The owner of 
a water lot under a patent from the 
crown reserving to the crown “the 
free user, passage, and enjoyment of, 
in, over, and upon all navigable 
waters... upon any. part of said 
parcel or tract of land” cannot re- 
quire one who has cut ice from the 
water beyond his water lot to pay a 
toll for passing over the ice over the 
water lot to a wharf for the purpose 
‘of shipping the ice which he has cut. 
Cullerton v. Miller, 26 Ont. 36. 

68. State v. Wilson, 42 Me, 9; 
French v., Camp, 18 Me. 433, 36 AmD 
728; Com. v. Christie, 18 Pa. Co, 149. 

69. State v. Wilson, 42 Me. 9; Com, 
v. Christie, 13 Pa. Co. 149; Dinn v. 
Reg. 1 Pr. Edw. Isl. 361, : 


488 [45 C.J.] 


i 


for the resulting injuries.” 


cross a stream upon the ice."* 


Rights. 

ordinarily the sole and exclusive owner of the ice 
70. Woodman vy. Pitman, 79 Me. 

456, 10 A 321, 1 AmMSR 342; French v. 

Camp, 18 Me. 483, 386 AmD 728; 

Sowles v. Moore, 65 Vt. 322, 26 A 

629, 21 LRA 723; Cullerton v. Miller, 

26 Ont. 36. 
[a] Damages recoverable. — One 


who has refused a right of passage 
over ice covering his water lot for 
the purpose of carrying ice cut else- 
where to a wharf except upon pay- 
ment of a toll cannot be held liable 
for the loss of business sustained by 
plaintiff in consequence of his action 
where he has not acted maliciously 
but through a mistake in the exer- 
cise of a supposed right, and dam- 
ages which might have been avoided 
by the payment of a toll cannot be 


recovered. Cullerton v. Miller, 26 
Ont. 36. 
71. Carvel v. Charlottetown, 2 Pr. 


Edw. Isl. 115; 129. 

“Mhe right of travelling over the 
iee is not like navigation, a dominant 
right, but one of a very numerous 
class having no priority over each 
other, the user of whose respective 
rights must therefore be so adjusted, 
that all may fairly participate in the 
common privilege.’’ Carvell v. Char- 
lottetown, Supra. 

72. Woodman v. Pitman, 79 Me. 
456, 10 A 321, 1 AmSR 342; Carvell 
vy. Charlottetown, 2 Pr. Edw. Isl. 115. 


7a. ‘Com. v, Christie, 13 Pa. Co. 
149. 
74, French vy. Camp, 18 Me. 433, 


36 AmD 728. 

75. On nonnavigable waters see 
Waters [40 Cyc 844]. : 

76. Brooklyn v. Smith, 104 Ill, 429, 
44 AmR 90; Lake Auburn Crystal Ice 
Co. vy. Lewiston, 109 Me. 489, 84 A 
1004; McFadden v. Haynes, etc., Ice 
Co., 86 Me. 319, 29 A 1068; Brosnan 
v. Gage, 240 Mass. 113, 133 NE 622; 
Johnson v. Burghorn, 212 Mich. 19, 
179 NW 225, 11 ALR 2384; Parsons v. 
&. I. Du Pont de Nemours Powder 
CGo., 198 Mich. 409, 164 NW 413, LRA 
1918A 406; Hoag v. Place, 93 Mich. 
450, 53 NW 617, 18 LRA 39. 

[a] Ownership of soil the test.— 
(1) The test of the title to ice on a 
stream is the ownership of the soil 
over which it forms. Wilson y. Har- 
risburg, 107 Me. 207, 77 A 787. (2) 
Where the tidal test is preserved as 
determining the ownership of the soil 
under water, the riparian owners 
have title to ice on nontidal rivers 
but not on rivers at places affected 
by the tide. Wilson v. Harrisburg, 
supra; Brosnan v. Gage, 240 Mass. 
113, 138 NE 622. (3) Above the line 
of low water no right exists in the 
public where the riparian owner owns 
to the low-water line. McFadden vy. 
Haynes, etc., Ice Co., 86 Me. 319, 29 
A 1068. 

77. See cases infra this note, 

{a] Wature and extent of statu- 
tory right.—(1) Where, by statute, 
the right to the ice is given to the 
riparian owner without prejudice to 
the unrestricted use of other riparian 
Jands for any lawful purpose, an ice 


The right of traveling 
over the ice, however, is not a dominant right,’ and 
must be exercised with due regard to the possessors 
of other rights,’” although it has been held an in- 
dictable offense by the cutting and opening of a 
channel across the established winter way to inter- 
fere with the exercise of the right of the public to 
And one who cuts 
holes in the ice of a navigable stream on or near 
the place where there has been a winter way for 
many years is liable for all damages sustained 
thereby by those traveling upon such way without 
carelessness or fault upon their part."* 

[§ 136] B. Cutting and Taking Ice’*—1. Private 
The owner of the soil under the water is 


NAVIGABLE WATERS 


mon right.7® 


company which is a riparian owner 
cannot enjoin a manufacturing plant 
located on the banks from operation 
during the freezing season, on the 
ground that dust, cinders, etc., are 
deposited upon the _ ice. American 
Ice Co. v. Catskill Cement Co., 99 
App.. Div.” 31, 90° NYS 801 [rev 43 
Misc. 221, 88 NYS 455, and app dism 
182 N. Y. 553 mem, 75 NE 1127 mem]. 
(2) An upland owner who has not 
erected ice houses, etc., and therefore 
has no existing ice privileges, is nev- 
ertheless entitled to damages for any 
impairment of the privilege of ac- 
quiring such right. Slingerland vy. 
International*Contracting Co., 43 App. 
Div. 215, 60 NYS 12 [aff 169 N. Y. 60, 
61 NE 995, 56 LRA 494]. (3) Under 
Gen. Business L. § 260, plaintiff could 
not appropriate ice which was not in 
the Hudson River, but a tributary 
thereof, and was not between the cen- 
ter of the river and the lands on 
which plaintiff's ice house stood, and 
was not in front of plaintiff's land. 


Hudson River Ice Co. v. Brady, 158 
App. Div. 142, 142 NYS 819. 
78. Iowa. — Des Moines Park 


Comrs, v. Diamond Ice Co., 130 Iowa 
603, 105 NW 2038, 3 LRANS 11038, 8 
AnnCas 28; Brown v. Cunningham, 82 
Iowa 512, 48 NW 1042, 12 LRA. 583. 

Kan.—Wood y. Fowler, 26 Kan, 682, 
40 AmR 330. 

Me.—McFadden y. Haynes, etc., Ice 
Co., 86 Me. 319, 29 A 1068; Brastow v. 
Rockport Ice Co., 77 Me. 100. 

Mass.—People’s Ice Co. v. Daven- 
port, 149 Mass. 322, 21 NE» 385, 14 
AmSR 425. 

Minn.—Sanborn v. People’s Ice Co., 
82 Minn. 48, 84 NW 641, 83 AmSR 
401, 51 LRA 829. 

i eee y. Hazard, 3 Mo, <A. 

N. H.—Concord Mfg. Co. v. Rob- 
eaeen 66 N. H. 1, 25 A 718, 18 LRA 


N. Y.—Slingerland y. International 
Contracting. Co., 169 N. Y. 60, 61 NE 
995, 56 LRA 494; Briggs v. Knicker- 
pester Ice Co., 11 Mise. 197, 82 NYS 


Wis.—Rossmiller v. State, 114 Wis. 
169, 89 NW 839, 91.AmSR 910, 58 
LRA 93. 

Can.—Lake Simcoe Ice, etc., Co, v. 
McDonald, 31 Can, S. C. 1380 [allowing 
app 26 Ont. A. 411 (allowing app 29 


Ont. 247)1. 
[a] “The Hudson river being a 
navigable stream, the ice formed 


therein belongs to the first appropri- 
ator, and the right to take it is one 
owned in common with the public.’ 
Hudson River Ice Co. v. Brady, 158 
App. Div. 142, 144, 142 NYS 819. 

[b] Right to cut passage for ice. 
—An ice company in harvesting ice 
from navigable waters at a distance 


‘from the shore may use any reason- 


able means of conveying it to their 
ice houses, and for that purpose may 
cut a channel through private water 
lots through which to float the ice. 
Lake Simcoe Ice, ete., Co. v. MeDon- 
ald, 381 Can. S. C. 130 [allowing app 


[§§ 135-136 


forming upon such water and the riparian owner- 
ship of the bed of a stream carries with it the right 
to the ice forming upon the surface as far as the 
riparian right to the soil extends.”® 
absence of a statute to the contrary,’’ where the 
state owns the bed of a stream, the right to cut ice 
thereon is a common right of the public, where there 
is no interference with any other person to a like 
enjoyment, subject only to such police regulations 
as the legislature may prescribe to preserve the com- 
Subject to such rules, one person has 
the same right to the ice formed upon public waters 
as has another until there has been an actual ap- 
propriation of such ice.7® While the right to gather 
ice 1s subject to the right of navigation,®® a navi- 
gator is liable for breaking up ice wantonly or un- 


But, in the 


py eee it A. 411 (allowing app 29 Ont. 
[c| An extensive taking of ice 
which lowers the waters of a lake is 
an unlawful interference with the 
rights of riparian owners and of the 
public and will be restrained. San- 
born v. People’s Ice Co., 82 Minn. 43, 
84 NW 641, 83 AmSR 401, 51 LRA 829. 
79. Becker vy. Hall, 116 Iowa 589, 
3s eas Pee Heda 573; Hudson 
iver Ice Co. v. Bra 158 App. Div. 
142, 142 NYS 819.” ote 
“At common law the 
forms upon a navigable body of 
water, the bed of which is in the 
Crown, belongs to the public, but be- 
comes the property of him who has 
gathered it and reduced it into pos- 
session as an _ article of personal 
property: per King, J., in Lake Sim- 
coe Ice, etc., Storage Co. v. McDon- 
re can S..C. See 134.” Cas- 
aldi v. enison, 47 Ont. L. 2 
52 DomLR 495. ene 
[a] Those persons who first take 
possession thereof are entitled to the 
ice without interference from others, 
such right being the subject 
qualified property by occupation. 
Woodman v. Pittman, 79 Me, 456, 10 
A ee, 1 AmSR 342. E 
What amounts to appropria- 
tion.— (1) The authorities irene en- 
tirely harmonious but the true rule 
seems to be that there can be an ap- 
propriation only when the ice is 
fairly merchantable and when the 
appropriator has the present inten- 
tion and ability to proceed at once to 
the harvest of the ice and does so 
proceed with reasonable diligence. 
Becker v. Hall, 116 Iowa 589, 88 NW 
324, 56 LRA 573. (2) In Massachu- 
setts and in Maine it is held that the 
mere marking or staking off of ice 
fields does not constitute*such an ap- 


ice which 


‘propriation as will vest the right to 


the ice. Barrett vy. Rockport Ic 5 
84 Me, 155, 24 A “802, 16 LRA aie 
People’s Ice Co. v. Davenport, 149 
Mass, 322, 21 NE 385, 14 AmSR 425- 
Rowell v. Doyle, 131 Mass. 474. : 

{c] Staking before formation.— 
Ice formed upon public waters can 
only be appropriated when the ice is 
fairly merchantable, and when the 
appropriator has a present intention 
and ability at once to harvest it, and 
proceeds to do so with reasonable 
diligence; and a right of appropria- 
tion cannot be acquired by staking 
the banks of a stream before it has 
frozen. Hudson River Ice Co. vy. 
Brady, 158 App. Div. 142, 142 NYS 819. 

{d] Possession to support tres- 
pass.—One having surveyed, marked, 
and staked off ice: unappropriated by 
another on a navigable river, and 
having expended money to preserve 
it and make it valuable for use as a 
commercial commodity, has a posses- 
sion sufficient to support an action of 
trespass by him against any person 
who enters thereon and takes and 
carries it away. Hickey v. Hazard, 


3 Mo. A. 480 
U2, aNbex - “US: 


80. Dyer v. Curtis, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of - 


-§§ 136-140] 


necessarily.*4. An ice company has no right to de- 
posit the snow scraped from its ice upon the flats 
of an adjoining owner without the latter’s consent.®? 

[§ 137] 2. Rights of State. The state is not the 
owner of ice formed on public waters,’* and has 
no right to sell it.84 The hmit of state authority 
to interfere with the taking of ice from public 
waters is the making of regulations which will pre- 
serve the common right to do so.®° 

{§ 138] 3. Injuries to Travelers, Skaters, and 
Others. The rights to travel upon the ice and to 
harvest ice are, speaking generally, relative or com- 
parative.®® In the absence of statute®’ it would 
seem that the right of one traveling over the ice 
is not paramount to the right to harvest ice,®* at 
least in a locality wherein the business of gather- 
ing ice for merchantable purposes is of great public 
importance.®® Hence, one cutting and harvesting 
ice is not, in the absence of negligence, liable for 
injuries sustained by persons using the ice as a 
highway,®° or for purposes of skating.°t However, 
one who has appropriated a portion of a public 
stream or other water for an ice field should by 
suitable means reasonably guard such a field against 
the exposure to danger of persons who may be 
likely innocently to intrude upon them where such 
likelihood may be seen to exist,®? and the duty to 
guard openings is sometimes imposed by statute,?? 
in which case a violation of the statute will impose 
liability for injuries proximately caused thereby,* 
but the violation of a statute must have been the 
effective cause of the injury.®® 

[§ 139] C. Taking Seaweed. So long as seaweed 


Lake Simcoe Ice, etc., Co. v. McDon- [a] 
ald gai Canes... C! 4130; after 

[a] An accidental and necessary 
destruction of ice by the exercise of 
the right of navigation will not sup- 
port an action. McDonald v. Lake 
Simcoe Ice, etc., Co., 29 Ont, 247 [app 


effective 
drowning 


cause 


field. 


NAVIGABLE WATERS 


Proximate 
being warned of danger, a 
skater enters upon an ice field, the 
of his 
is not the failure of the 
one cutting the ice to fence the ice 
-Castaldi v. Denison, 47 Ont. L. 
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is floating, it belongs to anyone who can gain aé¢- 
cess to it and take possession thereof.°* And while 
it is growing below low-water mark-it belongs to 
the public.°7 But when it is cast upon the beach, 
it belongs to the owner of the upland and shore, 08 
except where the public right is reserved by a stipu- 
lation in the deed of the beach;®® and the riparian 
owner may use such contrivances as his own skill 
or the peculiar circumstances of different localities 
may suggest for catching seaweed while floating in 
the sea or securing it against drifting away after 
it has become his property by being deposited upon 
the shore, notwithstanding the publie right of pass- 
ing along the shore is to a certain extent inter- 
fered with.t In some states, by statute, tlie public 
is given the right to gather seaweed on a public 
beach.2, No right to take seaweed is acquired, by 
custom or prescription, merely because the inhabi- 
tants of a town have always been accustomed to 
take seaweed from the beach.® 

[§ 140] D. Taking Sand, Gravel, and Soil. The 
public right to take sand, gravel, and soil from 
the beds of navigable streams is sometimes recog- 
nized* or regulated by statute.® The dedication 
of a beach for public use does not include the right 
to remove sand and gravel. Under a statute au- 


_ thorizing a board of trade to prohibit under penalty 


the removal of shingle or ballast from the shores 
of the sea at points designated by it,’ one acting 
under the authority of the riparian owner in taking 
shingle from one part of the property for the pro- 
tection of another part is liable to the penalty.® 
Such a statute being regarded as one for the pro- 


ervation in a deed to shore lands “re- 
serving to the public any right they 
may have... to take seaweed there- 
from’ confers no rights proprio 
vigore upon anyone, but merely saves 
the grantor, upon his covenant 
against encumbrances, if such rights. 


cause. — Where, 


death by 


-allowed on other grounds 26 Ont. A. 


411 (app allowed on other grounds 
siwi@am, SiC. 130) ], 

Superiority of right of navigation 
generally see supra § 50. 


81. People’s Ice Co. v. The Ex- 
celsior, 44 Mich. 229, 6 NW 636, 38 
AmR, 246. 

82. McFadden v. Haynes, etc., Ice 


Co., 86 Me. 319, 29 A 1068. 


83. Rossmiller y. State, 114 Wis. 
169, 89 NW 839, 91 AmSR 910, 58 
LRA 93. 


84. Rossmiller v. State, supra. 


85. Barrows vy. McDermott, 73 Me. 
441. 
86. Woodman v. Pitman, 79 Me, 


456, 10 A 321, 1 AmMSR 342. 

[a] Reasonableness of exercise.— 
The rights of travelers and ice gath- 
erers must be exercised reasonably 
and with due consideration for each 
other under all the circumstances. 
Woodman y. Pitman, 79 Me. 456, 10 
A eet 1 AmSR 342, 

See Little v. Smith, 32 Ont. L. 
518. “7 OntWN 483, 20 DomLR 399 
(holding that a statute punishing a 
‘ailure of one cutting ice to provide 
protection around the opening made 
indicates that the right of the ice 
cutter in a navigable river is not 
paramount to the right of the public 
to travel over the ice). 

8s. Woodman v. ieee 79 Me. 
456, 10 A 321, 1 AmSR 342 

89. Woodman v. Pitman, supra. 

90. Woodman v. Pitman, supra; 
Sickles v. New Jersey Ice Co., 153 
N. Y. 83, 46 NE 1042; Castaldi_v. 
Denison, 47 Ont. L. 237: 52 DomLR 

495 


91. Sickles v. New Jersey Ice Co., 
153 N. Y. 83, 46 NE 1042; Castaldi v. 
Denison, 47 Ont. L. 237, 52 DomLR 


495. 
92. Woodman v. Pitman, 79 Me. 
456, 10 A 321, 1 AmSR 342. 


237, 52 DomLR 495 

93. See statutory provisions. 

94. See case infra this note. 

[a] For example, where one cut- 
ting ice has failed to guard the open- 
ing as required by statute, making 
failure to provide such guard an of- 
fense, he is liable for the damages 
sustained through the drowning of a 
runaway horse due to the absence of 
the guard. Little v. Smith, 32 Ont. 
L. 518, 7 OntWN 483, 20 DomLR 
399: 

95. Castaldi v. Denison, 47 Ont. L. 
237, 52 DomLR 495. 

[a] Rule applied.— Although a 
fence around an opening made in the 
process of cutting ice is not of the 
character which the statute requires, 
the cause of the death of a skater 
who, in disregard of the warning 
given by such fence as is in fact 
placed around the opening, enters the 
enclosure is the recklessness of the 
skater. Castaldi v. Denison, 47 Ont. 
Li. 237, 52 DomLR 495. 

96. Anthony y. Gifford, 2 Allen 
(Mass.) 549. 

fa] “Adrift.”— Seaweed between 
the high and low water mark, which 
during a flood tide is moved by each 
rising and receding wave, is “adrift,” 
within the meaning of a statute, al- 
though the bottom of the mass may 
touch the beach. Anthony vy. Gifford, 
2 Allen (Mass.) 549. 


97. Chapman vy. Kimball, 9 Conn. 
38, 21 AmD 707. 

98. See infra § 158. 

99. Parsons vy. Miller, 15 Wend. 


(N. Y.) 561 (holding, -however, that 
the stipulation that the grantee shall 
allow all people to pass and repass 
to fish, etc., and to do any business 
they shall have to do on such beach, 
did not confer the right on the pub- 
lic to take seaweed from the beach). 

{a] Effect of reservation.—A res- 


have been previously granted or ac- 
quired and is otherwise of no force. 
Hill v. Lord, 48 Me. 83, 95. 

as Reg,’ v.. Lord, 1.-Pr.’ Hdw. -Isl. 

Dt J 

2. Church y. Meeker, 34 Conn. 421 
(the statute requires the removal of 
seaweed from a public beach within 
twenty-four hours after it is heaped 
up on the beach). 

3. Hill v. Lord, 48 Me. 83, 

4 Solliday v. Johnson, 38 Pa. 380; 
Hunt v. Graham, 15 Pa. Super. 42; 
Goar v. Rosenberg, 53 Tex. Civ. ye 
218, 115 SW 653. 

5. See Musselburgh Real Est. Co., 
Ltd. v. Musselburgh, [1905] A, Cc. 901 
(construing the statute as to “pre- 
cincts” of the harbor of Fisherrow). 

[a] Statutes construed. — (1) 
statute prohibiting the taking of 
gravel or other substances from “the 
bed of the Thames” except by the 
conservators or their licensees in- 
cludes all that land which is covered 
by the water at ordinary high tide, 
and the right does not belong to the 
owner of the soil. Thames Con- 
servators v. Smead, [1897] 2 Q. B. 
334. (2) Under a statute authorizing 
the conservators of the river Thames 
to dredge the river for the purpose 
of maintaining and improving or 
keeping free from obstruction the 
navigation of such river and author- 
izing them to sell the proceeds of the 
dredging as they see fit, they cannot 
give authority to another person not 
only to dredge, but also to sell the 
proceeds for his own benefit. Palmer 
E Gratese Conservators, [1902] 1 Ch. 
63. 

6. King v. North Chesapeake 
Beach Land, etc., Co., 143 Md. 693, 
123 A 455. 


7. See statutory provisions, 
8. Anderson y. Jacobs, 98 L. T. 
Rep. N. S. 17. 
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tection of the public, an action for the penalty may 
be brought by a common informer.? However, mag- 
istrates exercising summary jurisdiction have been 
held to be ousted thereof by a defense raising a 
bona fide claim of right as owner of the shore.'® 

[§ 141] E. Bathing. While the right of bathing 
in public navigable waters is one of the public 
rights,!! it is not an absolute right,!? but is subject 
to the rights of the public and to the duties owed 
to the public.18 In England at common law there 
is no right in the public to bathe in the sea from 
a foreshore belonging to a private owner.'* 

[§ 142] F. Use of Shores or Banks.'® The gen- 
eral rule is that the public has no right to use 
the banks of navigable streams,'® unless it has been 
acquired by express grant or prescription.’* But in 
the shore of a tidal stream between high and low 
water marks the public and the riparian owner have 
equal rights to a reasonable use.’ Likewise, where 
the seashore belongs to the state, the public’s right 
to use it for passage, navigation, and fishing extends 
to all lands below high-water mark not used, built 
upon, or occupied so as to prevent the passage of 


V. RIPARIAN AND 


[§ 143] A. General Nature and Basis of Right.?° 
The owner of land bounded upon navigable waters 


9. Lake v., Smith, 22 Cox C.. C.| gation. 


NAVIGABLE WATERS 


U. S. v. Pennsylvania 


[§§ 140-143 


boats and the natural ebb and flow of the tide;'® 
and in the erection of structures the publiec’s right 
of passage must be preserved substantially unob- 
structed over the entire width of the foreshore,” 
although the right of the public to pass along the 
shore does not compel every part of the shore to 
be kept free from obstructions of any description.?* 
In England it is held that the publie has no right 
at common law to enter upon the shore when dry 
except for the purposes of navigation or fishing,?? 
although a more extensive right may be had by 
prescription or custom.?® The existence of this 
more extensive right must be proved and will not 
be presumed in the absence of proof.?* 

Navigable lake. Members of the public have no 
right to enter and travel upon that portion of the 
shore of an inland navigable lake between the ordi- 
nary high and low water marks, whether it is owned 
by the riparian owner or the state, and the riparian 
owners may maintain an action of. trespass for such 
injury.2> The legislature may, in the interest of 
public health, cut off the right of the public to ae- 
cess to a navigable lake.”® 


LITTORAL RIGHTS?”’ : 


has certain rights therein other than those belong- 
ing to the public,?® and which are appropriately 


Salt] 709; Blundell y. Catterall, 5 B. & Ald. 


y, Barpon v. Hudson, [1909] 2 K, 


11. Brickell v. Trammel, 
544, 82 S 221; Thiesen v. Gulf, ete., 
Re C05. 00) delay 28, 78 48.491. Tar A. 
1918KE 718; Ex p. Powell, 70 Fla. 363, 
70 S 392; Doemel v. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969 (rule 
stated). 

12. Caboni v. Union Carbide Co., 
236 Fed. 302; Hunt v. Graham, 15 Pa. 
Super, 42; Rex v. Crunden, 2 Campb. 
89} 170 Reprint 1091; Reg. v. Reed, 12 
Cox, C2. 

A ag Bani v. Graham, 15 Pa. Super. 

14. Brinckman y. Matley, [1904] 
2 Ch. 313; Blundell v. Catterall, 5 B. 
& Ald. 268, 7 ECL 152, 106 Reprint 
1190; Mace y. Philcox, 15 C.B: Nis. 
600, 109 ECL 600, 148 Reprint 920. 

15. By riparian owners see infra 
§§ 156-160. 

; “oh logging see Logs and Logging 
£17, 

. In connection with navigation see 

supra § 55. 

16 U. S.—uwU. S. v. Pennsylvania 
Salt Mfg. Co., 16 F. (2d) 476; Kirwin 
ree Petroleum Co., 267 Fed. 

Mich.—Douglas v. Bergland, 216 
Mich. 380, 185 NW 819, 20 ALR 197; 
Whitman v, Muskegon Loglifting, 
ees .Oo., 152 Mich. 645, 116 NW 614 
20 LRANS 984; Reimold v. Moore, 3 
Mich. N. P. 15. 

Miss.—Morgan vy. Reading, 11 Miss. 


366. 
Sutherland, 74 


wT Ba. 


Mont,—Herrin v. 
Mont. 587, 241 P 328, 42 ALR 937. 
N. Y¥.—Stewart v. Turney, 117 Misc. 


398, 191 NYS 342. [aff:237 N. Y. 117, 
142 NE 437, 31 ALR 960]. 
Wis.—Doemel vy. Jantz, 180 Wis. 


225, 198 NW 3938, 31 ALR 969. 

See Bolsa Land Co. v. Burdick, 151 
Cal. 254, 90 P 582, 12 LRANS 275 
(holding that, if to approach navi- 
gable waters, a right of way from 
private lands has become necessary, 


such right of way does not run to 
the public with the -use of the 
waters). But see State vy. Wilson, 


42 Me. 9 (under colonial ordinance). 

fa] In Pennsylvania the only 
right of one other than the land- 
owner in lands between high and 
low water mark is the right of navi- 


Mfg. Co., 16 F. (2d) 476. 

[b] Trespass lies by a riparian 
owner against one who deposits wood, 
stones, ete., on the shore of the river 
in a manner not in the exercise of 
the public easement on such river 
as a highway. Thomas vy. Ford, 63 
Md. 346, 52 AmR 513. 

17. Ledyard v. Ten Eyck, 36 Barb. 
(N. Y.) 102; Stewart v. Turney, 117 
Misc. 398, 191 NYS 342 [aff 237 N. Y. 
117, 142 NE 437, 31 ALR 960]. 

fa] Rule applied. — A riparian 
owner, who lawfully dug a ditch in 
the bed of a river, is not liable for 
the death of one drowned therein, 
who. came upon his land and went 
into the river to bathe, particularly 
where there were sheathings protrud- 
ing from the water, which should 
have warned the bather of the ditch, 
and no public highway at that point 
led to the river, for no one has an 
absolute right to bathe or swim ina 
public stream, and the owner of the 
upland is under no duty of protect- 
ing persons coming uninvited on his 
land for the purpose of bathing, 
eae v. Union Carbide Co., 236 Fed, 
302. 

18. Dineans v. Keeran, (Tex. Civ. 
A.) 192 SW 603. 

{al Camping for fishing and the 
like is a reasonable use of the shore 
and the riparian owner cannot re- 
strain it. Dincans v. Keeran, (Tex. 
Giv, A.) 192 SW 603. 

19. Brickell v. Trammel, 77 Fla. 
544, 82 S 221; Tiffany v. Oyster Bay, 
234 N, Y. 15,136 NE 224, 24. ALR 
1267; Murphy v. Brooklyn, 98 N. Y. 
642 mem; Rhode Island Motor Co. v. 
Providence, (R. 1.) 55 A 696. See 
Bransford v. Beatty, 7 Newfoundl. 
813 (where it was said that the ex- 
ecutive branch of the government 
cannot grant an absohute and exclu- 
sive right over the shores and navi- 
gable waters of a harbor). 

20. Barnes v. Midland R. Terminal 
Co., 218 N. Y. 91, 112 NE 926; Barnes 
v. Midland R. Terminal Co., 193 N. Y, 
378, 85 NE 1098, 127 AmSR 962, 

Right of passage under or over 
piers see infra § 173. 

; ai Reg. v. Lord, 1 Pr. Edw. Isl. 
45. 

22. Brinckman v. Matley, [1904] 
2 Ch. 313, 815; Llandudno Urban Dist. 
Council v. Woods, [1899] 2 Ch. 705, 


268, 7 ECL 152, 106 Reprint 1190. 

“The sands on the seashore are not 
to be regarded as, in the full sense of 
the word, a highway.” Llandudno 
Urban Dist. Council v. Woods, supra. 

“By the common law all the King’s 
Subjects have in general a right of 
passage over the sea with vessels 
for the purposes of navigation and 
have, prima facie, a common of fish- 
ery there, and they have the same 
rights ovér that portion of the sea 
which lies over the foreshore at the 
times when the foreshore is covered 
with water. But when the sea _ re- 
cedes and the foreshore becomes dry, 
there is not, as I understand the law, 
any general common law right in the 
public to pass over the foreshore. 
There are certain limited rights, and 
the fact that such limited rights 
exist goes to shew that there cannot 
be a general right.’ Brinckman vy. 
Matley, supra. 

23. Llandudno Urban Dist. Coun- 
cil v. Woods, [1899] 2 Ch. 705. 

24. Llandudno Urban Dist. Coun- 
cil vy. Woods, supra. Compare Rams- 
gate Corp. v. Debling, 22 T. L. R. 369 
(where it was held that there was no 
evidence of a custom to use the fore- 
shore for the purpose of placing 
chairs and seats, and that prescrip- 
tive rights which were also claimed 
were in gross and hence could not 
be maintained and further were un- 
supported by the evidence). 

25. Doemel v. Jantz, 180 Wis. 225, 
193 NW 393, 31 ALR 969. 

26, Rochester v, Gray, 121 NYS 42 
[aff 1388 App. Div. 918 mem, 123 NYS 
1111 mem]. 

27. Cross references: 

Grants of riparian rights see infra 

§§ 260-274. 

Preferred right to purchase tideland 

see infra § 228. 
er ag to construct dam see supra 


Taxation see Taxation [37 Cye 776]. 

28. Who are entitled as riparian 
owners see infra §§ 145-147. 

» U. S.—Kirwin vy. Mexican Pe- 

troleum Co., 267 Fed. 460. 

Ala.—Mobile Transp. Co. 
bile, 153 Ala, 409, 44S "976, 127 amen 
34, 138 LRANS 352. 

Conn.— Waltz v. Bennett, 95 Conn. 
537, 211 A 884, 

Fla.—Brickell v. Trammel, 77 Fla. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 143] 


termed ‘ 


Ke 


to the center of the stream? 


the United States.4# 


‘riparian’’ as respects nontidal waters®° 
and ‘‘littoral’’ as respects sea waters.%1 
rights do not constitute an independent estate;*? 
they are incident to the ownership of the uplands,?* 
but they constitute property rights of which the 
owner cannot be deprived ordinarily** without his 
consent®® or without proper compensation.*® 
rights do not depend upon ownership of the soil 
or of any soil under 
water,*® and are similar in artificial and natural 
waterways*® -and in tidal and nontidal waters.*°. 
It should be noted, however, that the common law 
of England with regard to-riparian rights, having 
been applied ordinarily with reference to. tidal 
waters, applies but imperfectly to situations fre- 
quently presented by nontidal navigable waters in 
The rights of riparian owners 
upon navigable streams include the rights possessed 


NAVIGABLE WATERS 


Riparian 


These 


stream.°? 


by riparian owners upon other watercourses;*? and 


544, 82 S 221; Broward v. Mabry, 58 
Fla, 398, 50 S 826. 

Minn.—Sanborn v. People’s Ice Co., 
82 Minn. 43, 84 
401, 51 LRA 829. 
-N.. Y.—Rumsey v. New York, etc., 
RCo, 133 Ns 79; 30. NE 654, 28 
AmSR 600, 15 LRA 618; North Hemp- 
stead v. Gregory, 66 NYS 28. 

Wis.—Doemel vy. Jantz, 180 Wis. 
225, 198 NW 393, 31 ALR 969. 


30. U.S. v. McGlinchy, 5 Alaska 4. 

31. U.S. v. McGlinchy, supra. 

32. In re Buffalo, 206 N. Y. 319, 99 
NE 850. 

33. In re Buffalo, supra; Nevins v. 
Friedauer, 113 Misc. 437, 184 NYS 


894 [mod on other grounds 198 App. 
Div. 250, 190 -NYS 682]. 

[a] “Riparian rights” defined.— 
(1) “In general terms they connote 
the right and profit to the owner of 
the upland arising from its connec- 
tion with the water, such as the eaSe- 
ments of passage and use, subject, 
however, to governmental regulation 
for the improvement of navigation.” 
In re West 205th St., 240 N. Y. 68, 72, 
147 NE 361. (2) “A form of enjoy- 
ment of the land and of the river in 
connection with the land.” Rasmus- 
sen v. Walker Warehouse Co., 68 Or. 
316, 326, 136 P 661. 

34. Subjection to public rights of 
navigation and improvement thereof 
infra text and notes 57-63. 

35. Nevins v. Friedauer, 113 Misc. 
437, 184 NYS 894 [mod on other 
grounds 198 App. Div. 250, 190 NYS 
682]. 


Cutting off right of access sce in- 
fra § 152. 

36. Hanson y. Thornton, 91 Or. 
FSO nul 9. i, £94. 


Measure and elements of damages 
in eminent domain proceedings see 
Eminent. Domain §§ 211, 212. 

Protection against taking without 
compensation see Eminent Domain 
§§ 138, 134, 144. 

37. Scranton v. Wheeler, 179 U. S. 
141, 21 SCt 48, 45 L. ed. 126; Yates v. 
Milwaukee, 10 Wall. (U. S.) 497, 19 
L. ed, 984;-Mobile Transp. Co. v. Mo- 
bile, 153 Ala. 409, 44 S 976, 127 AmSR 
34, 13 LRANS 352; In re West 205th 
St., 240 N. Y. 68, 147 NE 361; Bigham 
v. Port Arthur Canal, etc., Co., (Tex. 
Civ. A.) 91 SW 848. 

38. U.S. v. McGlinchy, 5 Alaska 4; 
In re West 205th St., 240 N. Y. 68, 
147 NE 361; Tiffany v. Oyster Bay, 
984 -N. Y¥.'15,.186 NE 224, 24 ALR 
1267; United Paper Bd. Co. v. Iro- 
quois Pulp, etc., Co., 226 N. Y. 38, 123 
NE 200; Doemel y. Jantz, 180 Wis. 
925, 193 NW 3938, 31 ALR 969; Dela- 
plaine v. Chicago, etc., R. Co., 42 Wis. 
214, 24 AmR 386. ’ 

{a] Explanation.—The trusteeship 
of the state, as owner of the land 
under water, is in part for the ripa- 
rian proprietor whose enjoyment of 
the special rights, possession, and use 
belonging to him in nowise conflicts 
with the lawful and proper exercise 


NW 641, 83 AmSR 


of legal ownership of the bed and 
Shore by the state or a municipality 
having legal title as substituted trus- 
tee. Mobile Transp, Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 34, 
13 LRANS 352. 

39. Beidler v. Sanitary Dist., 211 
Til, 628, 71 NE 1118, 67, LRA 820; 
Gardiner v. Chapman, 6 Ont. 272. 

{a] Artificial channel.—Riparian 
rights are the same in an artificial 
channel, owing to a diversion of the 
course of the stream, as in the natu- 
ral channel. Lathrop v. Racine, 119 
Wis. 461, 97 NW 192. 

[b] A mere. sluiceway through 
which water flows in and out with 
the tides is not a watercourse so as 
to confer riparian rights on abutting 
owners. Chamberlain v. Hemingway, 
63 Conn. 1, 27 A 239, 38 AmSR 330, 
22 LRA 45. 

40. Mobile Transp. Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 34, 
13 LRANS 352; Lyon v. Fishmongers’ 
Co., 1 App. Cas. 662; Atty.-Gen. v. 
Lonsdale, L. R. 7 Eq. 377. 

41. Fulton Light, etc., Co. v. State, 
200 N. Y. 400, 413, 94 NE 199, 37 
LRANS. 307. See Kinkead v. Tur- 
geon, 74 Nebr. 573, 104 NW 1061, 109 
NW 744, 121 AmSR 740, 1 LRANS 
762, 7 LRANS 316, 13 AnnCas 43 
(holding common-law rules applica- 
ble in the absence of statute). 

“We have but to contrast the situ- 
ation of Great Britain, an island, 
with short rivers, navigable, ordi- 
narily, only so far as the tide ebbed 
and flowed, to perceive the extent to 
which modifications of those rules 
became essential. In our state, there 
were to be considered, in applying 
the common-law rule, the extent to 
which our fresh-water rivers and 
lakes formed territorial boundaries 
and the nature of the title acquired 
under the laws of the state, to whose 
dominion England had _ succeeded.” 
Fulton Light, ete., Co. v. State, supra. 

Ownership of bed of stream sce 
Boundaries §§ 61-64. 

42. Peo. v. New York, etc., Power 
Co., 219 App.. Div. 114, 219 NYS 497. 

Riparian rights generally see 
Waters [40 Cyc 557]. 

43. Right of access see 
152. 

44. Rights as to piers, wharves, 
and docks see infra §§ 172-187. 

45. Right to accretions see infra 
§§ 192-197. 

46. ight to use of water see 
infra § 149. 

47. U. S—yYork Haven Water, etc., 
Go... Vv... York Haven-“Paper” Co, 201 
240,.. 119. CCA 508... ) Sée“Kox 
River Paper Co. v. Wisconsin. R. 
Commn., 274 U. S. 651, 47 SCt 669, 
71 Li ed. 1279. [aff 189 Wis. 626, 208 
NW 266] (stating Wisconsin law). 

Conn.—Walz v. Bennett, 95 Conn. 
537, 111 A 834; Ockerhausen v. Tyson, 
71 Conn. 31, 40 A 1041. 

Fla.—Pounds ‘v. Darling, 75 Fla. 
125, 77 S666, LRAI918H 949. 


infra § 
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as to navigable waters generally, they include (1) 
the right of access to the water;** (2) the right to 
build a pier out to the line of navigability;4* (3) 
the right to aceretions;#> and (4) the right to a 
reasonable use of the water as it flows past the 
land,*® and have been often so enumerated.*” 
right to a reasonably unobstructed view over the 
water has also been recognized,*® as has been the 
right of the owner to have the shores of his land 
washed by the adjacent waters*® and to the undis- 
turbed flow of the waters in the usual way.®° 
some extent the riparian owner may interfere with 
and make changes in the channel of a navigable 


The 


To 


Denial or creation of rights. Except in so far as 
limited by the dominant rights of the federal gov- 
ernment®? it is within the power of a state to limit 
or deny riparian rights,>* or to resign its sovereign 


Minn.—Sanborn y. People’s Ice Co., 
82 Minn. 43, 84 NW 641, 83 AmSR 


401, 51 LRA 829. 
N. Y.—Nevins v. Friedauer, 113 
Mise. 437, 184 NYS 894 [mod on other 


ae 198 App. Div. 250, 190 NYS 


S. D.—Flisrand v. Madson, 35 s. 
D. 457, 152 NW 796. 


oxy Pea een v. Carroll, 180 SW 
Va.—Taylor v. .Com., 102. Va." 759; 


47 SE 875, 102 AmSR 865. 

48. Tampa Southern R. Co. v. 
Nettles, 82 Fla. 2, 89 S 223; Thiesen 
Vv. Guitete, RB. Con 75..bla 289 oS 
491, LRAI1918E 718. 


49. Nevins v. Friedauer, 113 Misc. 
437, 184 NYS 894 [mod on other 
Lia 198 App. Div. 250, 1909 NYS 

50. Use of water see infra § 149. 

51. James Frazee Milling Co. v. 


Pies 122 Misc. 545, 558, 204 NYS 


“The right of interfering with and 
making changes in the channel of a 
navigable stream is not peculiar to 
or an exclusive privilege of the state. 
It exists very broadly as to each ri- 
parian owner. He, too, may clear, 
straighten, deepen, widen or even 
change the location of the channel of 
the stream where it borders upon his 
upland. He may dam or dyke it; he 
may withdraw from it water for in- 
dustrial purposes. In many ways he 
may change and interfere with its 
wonted flow.” James Frazee Milling 
Co. v. State, Supra. 

52. Control of federal government 
see supra § 19. i 

53. See cases infra this note. 

[a] In Alaska the only littoral 
right which is recognized on _ tide- 
lands is the right of ingress and 
egress over the same to deep water. 
Pacific Coast Co. v. McCloskey, 3 
Alaska 77. 

[b] In Michigan common-law 
rights of riparian owners on naviga- 
ble waters are not limited by state 
statutes. U. 8. v. River Rouge Impr. 
Co., 269 U.S. 411, 46 SCt 144, 70 Ti 
ed. 339. : 

[c] In Washington.—(1) The con- 
stitution by asserting the state’s 
ownership of the beds and shores of 
all navigable waters to high-water 
mark destroyed all riparian rights in | 
tide and shore lands. Newell v. Loeb, 
U7 Wash. (182,137 .P. Site State? -v. 
Sturtevant, 76 Wash. 158, 135 P 1035, 
138 P 650; Bilger v. State, 63 Wash. 
457, 116 P 19; Lownsdale vy. Grays 
Harbor Boom Co., 54 Wash. 542, 103 
P 833; Van Siclen v. Muir, 46 Wash° 
38, 89 P 188. (2) Such riparian 
rights as there are are subordinate to 
rights of a purchaser of tidelands. 
Grays Harbor Boom Co. v. Lowns- 
dale, 54 Wash. 83, 102 P 1041, 104 P 
267. (3) But to compensate in some 


| degree this loss to the riparian owner 
}a statute was enacted giving the up- 
land owner the right to purchase thé 
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rights to riparian proprietors,®4 or to confer upon 
them rights additional to those recognized at com- 
mon law.°> So the laws and policy of the state may 
deny all riparian rights except such as are conferred 
by express grant.5¢ 

Subordination to public rights. Riparian rights 
in navigable waters are held in subordination to the 


right of access to deep water, that Sh 57. U. 
riparian rights in the shore. State v. 
Sturtevant, 76 Wash, L585 64, Wiss 32 
1035, 1388 P 650. (4) “Riparian pro- 
prietors on the shore of the naviga- 
ble waters of the’ state have no spe- 
cial or peculiar rights therein as an 
incident to their estate.” Eisenbach 
v. Hatfield, 2 Wash. 236, 253, 26 P 539, 
12 LRA 632 [quot State vy. Grant 
County Super. Ct., 70 Wash. 442, 448, 
126 P 945]. (5) “This holding was 
based on the ground that between 
the boundary of the upland and the 
navigable waters proper there were 
shore lands which belonged to the 
state and to which all riparian and 
littoral rights attached.” Muir v. 
Johnson, 49 Wash. 66, 68, 94 P 899 
[quot State v. Sturtevant, supra]. 
(6) The fact that tideland adjoining 
a natural waterway, deepened and 
confined by the state, has been filled 
in does not confer upon the state’s 
grantee, as appurtenant to the land, 
riparian rights ‘in the adjoining navi- 
gable waters. Port of Seattle v. Ore- 
gon, etc., R. Co., 255 U.S. 56, 41 SCt 
237, 65 L. ed. 500. (7) Persons ac- 
quiring lake shore land after the 
state authorized the federal govern- 
ment. to lower the waters. in aid of a 
ship canal take subject to the exer- 
cise of such authority. Bilger v. 
State, 63 Wash. 457, 116 P 19. 

Right to construct wharves and 
piers as means of ingress and egress 
See infra § 173. 

54. Fox River Paper Co. v. Wis- 
consin R. Commn., 274 U. S. 651, 47 
SCt 669, 71 L. ed. 1279 [aff 189 Wis. 
626, 208 NW 266]. 

[a] The ordinance for the North- 
west Territory providing that the 
navigable waters leading into the 
Mississippi and the St. Lawrence 
Rivers shall be common highways 
does not affect riparian rights and 
ownership except so far as there is 
an interference with navigation. 
Sewers v. Hacklander, 219 Mich. 143, 
188 NW 547. 

Conflict of laws see infra § 144. 

55. See cases infra this note. 

[a] Privilege of taking sand and 
gravel—Potomac Dredging Co. v. 
Smoot, 108 Md. 54, 69 A 507, 

[b] In Florida (1) riparian owners 
have a statutory right, called an 
“easement,” in the land under water 
between the high-water mark and the 
channel. Brickell v. Trammel, 177 
Fla. 544, 82 S 221; Panama Ice, etc., 
Co. v. ‘Atlanta, ete., R. Co., 71 Fla. 
419, 71 S 608. (2) This right or ease- 
ment is not controlled or limited by 
river lines. Panama Ice, etc., Co. v. 
Atlanta, ete., R. Co., supra. (3) It 
extends to a space between lines 
drawn at right angles from the shore 
line to the edge of the channel where 
the channel is parallel with the 


587. 


Assoc. 
LRANS 345. 


ING SS. 4a: 
Mich.—Stuart 


257. 


v. Kandiyohi 


Ne in bone ONE) 


127 Misc. 834, 
meier v. State, 


State, 62 Misc. 


Wash. 
227, 149 P 951, 


27 


Federal 


shore. Panama Ice, etc., Co. v. At- 
lanta, etc., R. Co., supra. (4) The 
right of riparian owners to take] runs cannot 


phosphates from the beds of naviga- 
ble. streams, bays, and harbors is 
regulated by statute. State vy. Black 
River Phosphate Co., 32 Fla, 82,138 
640, 21 LRA 189. Statutory rights 
belong only to the proprietors who 
are within the class designated by 
the statute. Brickell v. Trammel, 
supra. - 

56. Port of Seattle v. Oregon, 
etc., R. Co., 255 U. S. 56, 41 SCt 237, 
65 L. ed. 500; State v. Sturtevant, 76 
Wash. 158, 185 P 1035, 138 P 650, 86 
Wash. 1, 149 P 383; Brace, etc., Mill 
Co. v. State, 49 Wash. 326, 95 P 278. 

Grant of rights see infra §§ 268, 
269. 


rights, 


canal 
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S.—U. S. v. River Rouge 
Impr. Co., 269 U. S. 411, 48 SCt 144, 
70 L. ed. 839; Salliotte v. King Bridge 
Co,, 122 Fed. 878, 58 CCA 466, 65 LRA 
620 [certiorari den 191 U. S. 569 mem, 
24 SCt 841 mem, 48 L, ed. 306 mem]. 

Ala.—McDonnell y. Murnan Ship- 
building Corp., 210 Ala. 611, 98 S 887, 

Cal.—Peo. v. Southern Pac. R. Co., 
169 Cal. 587, 147 P 274; Patton v. Los 
Angeles, 169 Cal. 521, 147 P 141; Peo. 
v. Banning Co., 167 Cal. 643, 140 P 


D. C.—Marine R., etce., Co. v. U. S., 
49 App. 285, 265 Fed. 437 [aff 257 
U.S. 47, 42 SCt 32, 66 L. ed. 124]. 

Fla.—Ferry Pass Inspectors’, etc., 
v. Whites River Inspectors’, 
ete., Assoc., 57 Fla. 399, 48 S 643, 22 


La.—Natchitoches v. Coe, 3 Mart. 


Mich, 132, 117 NW 655, 25 LRANS 


Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139; 
Fish y. Chicago Great Western R. 
Co., 125 Minn. 380, 147 NW 431; State 
County Dist. Ct., 119 
Minn. 132, 137 NW 298. 

N. Y.—Tiffany v. Oyster Bay, 234 
N. Y. 15, 136 NE 224° 24 ALR 1267; 
Sage v. New York, 154 _N. Y. 3, Oy a7 
NE 1096, 61 AmSR 592, 38 LRA 606; 
Rumsey y. New York, etc., R. Or clas 
654, 28 AmSR 600, 
15 LRA 618; Hinkley vy. State, 202 
App. Div. 570, 195 NYS 914 [aff 234 
N. Y. 309 mem, 137 NE 599 mem]; 
Burns vy. New York, 178 App. Div. 
615, 165 NYS 615 [aff 232 N. Y. 523 
mem, 1384 NE 556 mem]; Little Falls 
y_Ford & Sons, Inc., 
217 NYS 534; 

117 Misc. 
NYS 894; Fulton Light, eteiu.Co. awe 
189, 116 NYS 1000; 
ee Hempstead v. Gregory, 66 NYS 
8. 


. Ray, 37 S. D. 17, 


Fibre Co. v. Henr 


S. D.—Anderson vy 
156 NW 591; Flisranad y. Madson, 35 
S..D. 457, 152 NW 796. 

Hill v. Newell, 

Wis.—Doemel y. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969; State 
v. Bancroft; 148 Wis. 
330, 88 LRANS 526. 

N. B.—Quiddy River Boom Co. vy. 
Davidson, 25 N. B. 580 
nie apraingr v. Chapman, 6 Ont. 


“The riparian rights of the owner 
of the upland on a tide water stream, 
or on a nontidal 
navigable in fact, are subject to the 
paramount right of the State and 
governments to 
navigation and regulate commerce.” 
Fulton Light, etc., 
Misc. 189, 198, 116 NYS 1000. 

A municipal 


stream which is 


a 
through which a navigable stream 
interfere with riparian 
these being 
the rights of the state and the right 
of navigation regulated by the fed- 
eral government. State v. Charles- 
ton, 91 W. Va. 318, 112 SE 577. 

[b] The establishment of a barge 
terminal is for the purpose of 
improving navigation and is the ex- 
ercise of a right which is Superior to 
the rights of riparian owners in 
lands below high-water mark, Hink- 
ley _v. State, 202 App. Div. 570, 195 
DET 914 [aff 234 N. Y. 309, 137 NE 


[c] Commercial 
against the sovereign state riparian 
owners have no rights that do not 
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right of the public to navigate such waters and to 
make improvements in aid of such navigation,®* 
except in so far as they may have been acquired by 
express grant for purposes beneficial to commerce.®® 
Hence, the riparian owner is without a remedy where 
he is deprived of his tights for the general public 
benefit in the improvement of navigation,°® but his 


yield to commercial interests unless 
there have been specified grants to 
them by the state. Thompson vy. 
State, 204 App, Div. 684, 198 NYS 590. 

58. Peo. v. New York, etc., Power 
Co., 219 App. Div. 114, 219 NYS 497; 
Thompson y. State, 204 App. Div. 684, 
198 NYS 590. 

[a] Grant not shown.—Stegmeier 
v. State, 117 Misc. 626, 191 NYS 894. 

[b] Private property rights in the 
flow of a navigable stream superior 
to the right of the state in behalf 
of navigation may exist by virtue of 
legislative grant:or control. James 
Frazee Milling Co. v. State, 122 Misc. 
545, 204 NYS 645. 

59. Slingerland v.’ International 
Contracting Co., 169 N. Y. 60, 70, 61 
56 LRA 494; Thompson vy. 
204 App. Div. 684, 198 NYS 
590; West Virginia Pulp, ete, Co... vw 
Peck, 104 Misc. 172, 171 NYS 1065 
[aff 189 App. Div. 286, 178 NYS 663]; 
Johnson y. State, 62 Misc. 15, 20, 116 
NYS 253 [aff 151 App. Div. 861, 135 
NYS 496 (motion for rearg den 151 
App. Div. 913 mem, 185 NYS 1120 
mem)]. But see Watervliet Hydrau- 
lic Co. v. State, 177 App. Div. 7, 163 
NYS 939 (holding that, where the 
riparian owner owned the bed of the 
stream, the state was liable where, 
for the purpose of a barge canal, it 
raised the surface of the stream and 
destroyed his dam or destroyed the 
head of water available for power 
purposes without a dam). 

“The doctrine must be regarded as 
settled that, whatever the rights of 
the owner of lands bordering upon, 
or within the waters of, a navigable 
river, they must yield when the pow- 
ers of government are called into ex- 
ercise for a general public benefit in 
the improvement of navigation, and 
this is, of course, true whether the 
power be exercised by. the Federal, 
or the State, government. Loss may 
result to the individual; but he is 
remediless at law. He can have no 
private rights in the river, which are 
exempt from the requirements of a 
public, or s0vernmental, necessity.” 
Slingerland v. International Contract- 
ing Co., \supra [quot Johnson Vv. 
State, supra]. 
_ [al Damage to slip.— Whatever 
rights a riparian owner may have 
in a slip, they are subject to the 
Paramount right of the public as rep- 
resented by the state or the city to 
improve the water front for the bene- 
fit of navigation. New York Dock Co, 
v. Flinn-O’Rourke Co., 121 Misc. 155, 
200 NYS 347. 

[b]}. Deepening water over flats.— 
Crocker y. Champlin, 202 Mass. 437, 
89 NE 129. 

[ce] Injury to dam.—Under Barge 
Canal L. § 
structures 


Greanyea, 154 


Steg- 
626, 191 


86 Wash. 


124, 134 NW 


improve 


Co. v. State, 62 
corporation 
tion and control of water, etc., a dam 
built under a revocable license, for 
Subject only to 


101 West 
Virginia Pulp, ete., Co. v. Peck, 104 
Misc. 172, 171 NYS 1065 [aff 189 App. 
Div. 286, 178 NYS 663]. 

[da] Lowering level of channel.— 
A riparian owner who has no grant 
from the state of any special priy- 
ileges in the stream has no right to 
damages where the State lowers the 
Serene of the stream for the pur- 
pose of improving its navi ation. 
West Shore R. Co. v. State, 316 App. 
Div. 603, 215 NYS 684; Weismantle 
eg re 210 App. Div. 608, 206 NYS 


necessity. — As 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 143-145] 


rights may not arbitrarily be destroyed or im- 
paired by legislation having no real relation to 
those purposes, whether enacted by congress® or a 
state.°* Further, the servitude to the interests of 
navigation is confined to the natural condition of 
the stream.®* The rights of riparian owxers are 
no greater against the state than they are against 
the “United States with respect to the public ease- 
ment for navigation held concurrently by the two 
sovereignties, the one for intra-state and general 
navigation and the other for interstate and for- 
elgn navigation.® 

Control and regulation. The rights of a riparian 
owner to participate in public waters are subject. 
to public regulation.** 

[§ 144] B. What Law Governs. The nature and 
extent of the rights of riparian owners are to be 
determined according to the local law subject to 
the right of congress to regulate public navigation 
and commerce.® For example, each state has power 
to settle for itself the title to land formed by ac- 
cretions within its boundaries.°* The disposition 
as between public and private ownership of land 
that emerges on either side of an interstate bound- 


NAVIGABLE WATERS 
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| ary stream is to be determined according to the 
law of each state,®* but such disposition is limited 
in each case by. the interstate boundary and can- 
not be permitted to press back the boundary line 
from where otherwise it should be located.®* Ordi- 
narily the question of navigability of a stream for 
the purpose of fixing riparian rights is one of local 
law which may give the stream a permanent status 
in that respect,°® and is not for the determination 
of a jury;’° but where the rights are asserted under 
the federal constitution, the question of naviga- 
bility must be determined by the federal rule rather 
than that of the state.74 Also, where an island in 
a navigable river had been surveyed prior to the 
admission of the state, riparian rights are to be 
determined by the rules of the common law and 
not by the law of the state, so long as it remains 
undisposed of by the United States.72 
[§ 145] C. Who Have Rights as Riparian Owners 
—1l. In General. Except as the rule may be altered 
in the particular jurisdiction by the view taken of 
the state’s ownership of tidal or submerged lands,7* 
one owning land to ordinary high-water mark is a 
riparian owner having riparian rights,” and it is 


[e] RBaising level of lake.—A lake 
which has subsided to some extent 
may be raised to the ordinary high- 
water mark and the rights of ripa- 
rian owners must yield. State v. Kan- 
diyohi County Dist. Ct., 119 Minn. 
132, 137 NW 298. 

Improvement of navigation as 
ground for compensation see Eminent 
Domain § 145. 

60. U.S. v. River Rouge Impr. Co., 
269 U. S. 411, 46 SCt 144, 70 L. ed. 


339. 
61. Yates v. Milwaukee, 10 Wall. 
316, 


(U..S.) 497, 19 Lied. 984. 

62. U. S. v. Cress, 243 U. S&S. 
325, 37 SCt 380, 61 L. ed. 746; Peo. v. 
State ee Commn., 116 Misc. 174, 191 
NYS 4 

che. auiles of privately-owned 
lands forming the banks and bed of 
a stream to the interests of naviga- 
tion is a natural servitude, confined 
to such streams as in their ordinary 
and natural condition are navigable 
in fact, and confined to the natural 
condition of the stream.” U. S. v. 
Cress, supra. 

[a] Improvement limited to natu- 
ral channel.—Riparian owners have a 
right to the enjoyment of the natural 
flow without burden or hindrance im- 
posed by artificial means, and no 
public easement beyond the natural 
one can arise without grant or dedi- 
cation save by condemnation, with 
appropriate compensation for the pri- 
vate right. U. S. v. Cress, 243 U.S. 
316, 37 SCt 380, 61 L. ed. 746. 

63. Peo. v. Banning Co., 167 Cal. 
643, 140 P 587; Thompson. v. State, 
204 App. Div. 684, 198 NYS 590. 

64, West Shore R. Co. v. State, 
216 App. Div. 603, 215 NYS 684; Con- 
sumers’ Coal, etc., Co. v. New York, 
181 App. Div. 388, 169 NYS 92. 

65. U. $.—-Port of Seattle v. Ore- 
gon, etc., R. Co.,; 255 U. S. 56, 41 SCt 
237, 65 L. ed. 500; UcSe ve Cress, 243 
HAS 316, 37 Sct’ 380, 61 L. ed. 746; 
Norton v. Whiteside, 239 U. S. 144° 
36 SCt 97, 60 L. ed. 186; Producers 
Oil Co. v. Hanzen, 238 (ONHER 325, eS 
SCt2 755,59’! i. ed. 1330; U. ei 
Chandler- Dunbar Water “Power ia. 
229 'U. Sx 53) 83-SCt 667,57 L. ed. 
10638; Philadelphia Co. Vv. Stimson, 223 
U. S 605, 32 SCt 340, 56 L. ed. 570; 
McGilvra v. Ross, 215 TS. 260) 30 
SCt 27, 54 L. ed. 95; Weems Steam- 
boat Co. Vv. People’s. Steamboat Co., 
214 U. S. 345, 29 SCt 661, 53 L. ed. 
1024, 16 AnnCas 1222; Whitaker v. 
McBride, LOG URNS: 510, 25 SCt 530, 
49 L, ed. 857; St. Anthony Falls 
Water-Power Co. v. Water Comrs., 
168 U. S. 349, 18 SCt 157, 42 L. ed. 
497; phively” v. Bowlby, 152 VU. S. 1, 


UE SC tA Seed Silas edu oo tans easvG 
Pennsylvania Salt Mfg. Co., 16 F-. 
(2a) 476; Sioux City Bridge Co. v. 
Miller i-2.Bewe(2d)., 4150 The. Mae la Co 
No. 10, 10 F. (2d) 699; Jackson- 
Walker Coal, etc., Co. v. Hodges, 283 
Fed. 457; Greenleaf Johnson Lumber 
Co. v. U. S., 204 Fed. 489; The Golden 
Rod, 197 Fed. 830; Hall v. Hobart, 
186 Fed. 426, 108 CCA 348; Western 
Pach hy. Coc Vv. southern sbac:wCos 151. 
Fed. 376, 80 CCA 606; Salliotte v. 
King Bridge Co., 122 Fed. 378, 58 
CCA 466, 65 LRA 620 [certiorari den 
191 U. S. 569 mem, 24 SCt 841 mem, 
48 L. ed. 306 mem]; Widdicombe v. 
Rosemiller, 118 Fed. 295; Sullivan 
Timber Co. v. Mobile, 110 Fed. 186; 
Leverich v. Mobile, 110 Fed. 170. 

Conn.—Richards v. New York,-etc., 
Rave wii > Conns.5 012,60 \ A: 295, 69 
LRA 929; Fish v. Ley, 76 Conn. "295, 
56 A 559. 

Ill.—Beidler v. Chicago Sanitary 
Diste 120 7- SMe G2 8, 1) ON Pay doe Se | 
LRA 820; Cobb vy, Lincoln Park, 202 
Ill. 427, 67 NE 5, 95 AmSR 258, 63 
LRA 264. 

Iowa.—Shortell v. Des Moines 
reas Co., 186 Iowa 469, 172 NW 
649. 

Kan.—Black v. Diver, 68 Kan, 204, 
TA EL 

La.—State v. Richardson, 140 La. 
329, 72 S 984. 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139; 
Burton Vv. Isaacson, 122 Minn. 483, 
142 NW 925; Crookston Waterworks, 
ete., Co. v. Sprague, 91 Minn. 461, 98 
NW 347, 99 NW 420, 103 AmSR 525, 
64 LRA’ 977. 

Mo.—State v. Longfellow, 169 Mo. 
109, 69 SW 374. 

N. J.—Simpson vy. Moorhead, 65 N. 
J. Eq. 628, 56 A 887; Atlantic City Vv. 
New Auditorium Pier Co:, 63. Ne. J. 
Eq. 644, 53 A 99. 

N. Y.—Brewster y. J. & J. Rogers 
Co., 169 N. Y. 78, 62 NE 164, 58 LRA 
495; Slingerland v. International Con- 
tracting Co., 169 N. Y. 60, 61 NE 995, 
56 LRA 494; In re New York, 168 N. 
Wewie4.. Hk ING LBS s 66 LRA 500; 
Waterford Electric Light, etc., Co. -v. 
State, 208 App. Div. 273, 203 NYS, 858 
[mod 117 Misc. 480, 191 NYS ‘657, 
and aff 239 (N.Y. 629 mem, 147 NE 
225 mem]; Brookhaven y. Smith, 98 
App. Div. 212, 90 NYS 646; Matter of 
New York, 46 Misc. 157, 98 NYS 1107. 

N. C.—Shepard’s Point Land Co. v. 
Atlantic Hotel, 132 N. C. 517, 44 SE 
39, 61 LRA 937. .- 

Oh.—State v. Cleveland, etc., R. 
Co., 94 Oh, St. 61, 113 NE 677, LRA 
1917A 1007. 

Or.—Hume y. Rogue River Packing 


Co,,, 51 Or, 237%: . 83" P 391, 92 P 1065, 
96 P 865, 31 AmSR sen od LRANS 
396; Montgomery Vv. “Shaver, 40 Or. 
244, 66 P 923; Hunter v. Grande 
Ronde Lumber Co., 39 Or, 448, 65 P 


R. I.—Rhode Island Motor Co. v. 
Providence, 55 A 696. 

S. C—Jones v, Seaboard Air Line 
R.-€o., 67S. C. 181, 45 SE 188. 

Tenn.—Webster v. Harris, 111 
Tenn. 668, 69 SW 782, 59 LRA "324. 

Tex.—Rodriguez v. Hernandez, 35 
Tex. Civ. A. 78, 79 SW 343. 


Va.—Old Dominion Iron, etce., €o: 
v. Chesapeake, etc., R. Co., 116 Va. 
166, 81 SE 108; Taylor v. Com., 102 


Va..759, 47 SE 875, 102 AmSR 865. 

Wash. —Johnson vy. Brown, 33 
Wash. 588, 74 P 677; Watkins v. Dor- 
Tt 24 Wash. 636, 64 P 840, 54 LRA 

Wis.—Thomas v. Ashland, etc., 
Logging R. Co., 122 Wis. 519, 100 NW 
993, 106 AmSR 1000; Lathrop v. Ra- 
cine, 119 Wis. 461, 97 NW 192; Mc- 
Carthy v. Murphy, 119 Wis. 159, 96 
NW 531, 100 AmSR 876. 

“Tf the state chooses to resign to 
the riparian proprietor sovereign 
rights over navigable rivers which it 
acquired upon assuming statehood, 
is not for others to raise Shiccuenacl 
Fox River Paper Co. v. Wisconsin R. 
Commn., 274 U. S. 651, 655, 47 SCt 
669, 71 L. ed. 1279 (Wisconsin). 

[a] A direction by congress for 
the construction of a new channel to 
improve navigation affords no basis 
for an assumption that thereby, as a 
matter of federal law, riparian rights 
secured by state law are destroyed 
and new rights of property incompat- 
ible with that law created. Norton 
v. Whiteside, 239 U. S. 144, 36 SCt 97, 
60 L, ed. 186. 

66. Iowa v. Carr, 191 Fed. 257, 112 
CCA 477; Frank v. Goddin, 193 Mo. 
390, 91 SW 1057, 112 AmSR 493. 

67. Arkansas y. Tennessee, 246 U. 
S. 158, 38 SCt 301, 62 L. ed. 638, LRA 
1918D 258. 

68. Arkansas v. Tennesseé, supra. 

69. Jackson-Walker Coal, ete., Co. 
v. Hodges, 283 Fed. 457. 

70. Jackson-Walker Coal, etc., Co. 
v. Hodges, supra. 

71. 8. v. Holt State Bank, 270 
UL_S. 49, “46 SCt 197, 70 L. ed. 465. 

72. Widdicombe v, Rosemiller, 118 
Fed. 295. 

73. See supra § 143. 

74 Martin v. Busch, (Fla.) 112 S 
274; Brickell v. Trammel, 77 Fla, 544, 
82 8 221; Thiessen v. Gulf, etc., R. 
Con eio Fla. 28, 78 S 491, LRA1918E 
718; Ferry Pass Inspectors’, ete., 
Assoc. v, Whites River Inspectors’, 
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essential that the land be thus contiguous to the 
water.7> Strictly speaking, a grantee of land under 
water is not a riparian owner merely because of 
his ownership of such land.7° The effect of a con- 
veyance or other grant of land as bounded by navi- 
gable waters has been elsewhere considered." 
Where land is described as lying in the vicinity of, 
and on the margin of, a bay, the grantee is a shore 
owner,’® and the filling in of the foreshore by a 
riparian owner under a bona fide mistake as to his 
boundaries does not cut off riparian rights.7? Own- 
ership in fee is not necessary to entitle one to ripa- 
rian rights;8° but one having a contract for the 
purchase of riparian land on conditions not yet 
fulfilled by him has been held to have no rights as 
a riparian owner.®t 

Railroads. As a rule riparian rights do not at- 
tach to a railroad right of way,’? but a railroad 
company which acquires an unrestricted fee in the 
uplands acquires riparian rights subject only to 
such limitations, as to the extent of the use thereof, 
as are imposed by its charter;®* and a railroad 
company which, although not possessing a fee, has 
acquired the absolute right to the use of uplands 


ete., Assoc., 57 Fla. 399, 48 S 643, 22 


NAVIGABLE WATERS 


Boebbeling y. Hall, 310 Mo. 204, 274 


[§§ 145-147 
during the term of its corporate existence holds the 
riparian rights. So riparian rights are appur- 
tenant to lands owned by railroad companies for 
purposes such as freight and passenger stations.*? 

[§ 146] 2. Effect of Meander or Other Artificial 
Line. Riparian owners along the banks of a navi- 
gable stream or water hold to high-water mark and 
have riparian rights regardless of whether or not 
that line coincides with the meander line®® or other 
artificial ‘line,*? although it has been held that the 
fixing of the shore line by competent authority at 
a point distant from land adjacent to the water 
cuts off the riparian rights.88 On the other hand 
land is not riparian and the owner is not entitled 
to riparian rights merely because one of its bound- 
aries is a meander line®® although ownership on 
the meander line may extend riparian rights to 
the expanse of water meandered. 

[§ 147] 3. Effect of Intervening Street or Public 
Way. An intervening public street or other public 
way between private owners and the exterior line 
of the water front prevents the acquisition of ripa- 
rian rights by the owners of the opposite side of 
the street,®+ and, although there is contrary author- 


road having a preference right to 


LRANS 345; Ocean City Hotel, etc., 
Co, v. Sooy, 77 N. J. L. 527, 73 A 236; 
In re New York, 168 N. Y. 134, 61 NE 
158, 56 LRA 500; Domel v. Jantz, 180 
Wis! 225, 198 NW 393, 31 ALR 969; 
Delaplaine v. Chicago, ete., R. Co., 42 
Wis: 214, 24 AmR 3886, 

{a] Definition.—‘‘A riparian owner 
is one who owns the ripa or bank of 
a river; one who owns to high-water 
mark.” In re West 205th St., 240 N. 
Y. 68, 72, 147 NE 361. 

[b]’ “Uplands” are lands border- 
ing on private water. Martin v. 
Busch, (Fla.) 112 S 274. 

{c] Question for jury.—In deter- 
mining riparian ownership the ques- 
tion of the location or ordinary high- 
water mark may be one for the jury. 
Beach Front Hotel Co. v. Sooy, 197 
Fed. 881, 118 CCA 579, 210 Fed. 265, 
127 CCA 83. - 

[ad] Land acquired by condemn 
tion.—A company which has acquired 
land abutting on navigable waters by 
condemnation acquires the riparian 
rights belonging thereto. Hanford v. 
St. Paul,. etc., RR. Co., ..43 Minn... 104, 
42 NW 596, 44 NW 1144, 7 LRA 722. 

75. Alaska.—uU. S. v. McGlinchy, 5 
Alaska 4, 

Ind.—Tuesburg Land Co. y. State, 
78 Ind. A. 327, 131 NE 530. 

Minn,—Stavanau v. Grey, 143 Minn, 
1, 172 NW 885. 

N. Y.—Roe v. Strong, 107 N. Y. 350, 
14 NE 294. 

R. I.—Providence v. Comstock, 27 
R. I. 587, 65 A 307. 

S. C.—Port Royal v. Charleston, 
ete., R. Co., $36 S.C. 525, 134 SH. 497. 

Eng.—North Shore R. Co. v. Pion, 
14 App. Cas. 612. 

Can.—Merritt v. Toronto, 48 Can. 
8. C. 1, 12 DomLR 734 [dism app 27 
Ont. L. 1, 3 OntWN 1550, 22 OntWR 
710, 6 DomLR 152 (dism app 23 Ont. 
ak 2 OntWN 817, 18 OntWR 
f i 

Ont.—Volcanic Oil, ete, Co... v. 
Chaplin, 31 Ont. L. 364, 6 OntWN 334, 
19 DomLR 442 [allowing app 27 Ont. 
L. 484, 10 DomLR, 200 (dism app 27 
Ont. L. 34, 3 OntWN 1597, 22 OntWR 
800, 6 DomLR 284)]; Rickey v. To- 
ronto, 30:Ont: L. 523, 5 OntWN 892, 
19 DomLR 146; Merritt v, Toronto, 
23 Ont. L. 365, 2.OntWN 817, 18 Ont 
WR 613 [app dism 27 Ont. L. 1, 3 
OntWN 1550, 22 OntWR 710, 6. Dom 
LR 152 (app dism 48 Can. S. C."1, 12 
DomLR 734)]. 

[a] Land formerly not on the 
water becomes riparian when the in- 
tervening land is washed ‘away. 


SW 1049, 41 ALR 382. 

76. Turner v. People’s Ferry Co., 
21 Fed. 90; Providence v. Comstock, 
27 R. I. 537, 65 A 307; Francis Kerr 
Co. v. Seely, 44 Can, S. C, 629 [al- 
lowing app 40 N. B. 8]. 

77. See Boundaries §§ 51-82. 

7S.» Morris* “Canal, \ete., -.Co., Vv. 
Browine2il oN S, ela. 18a 3 

79. Tiffany v. Oyster Bay, 234 N. 
Y. 15, 186 NE 224, 24 ALR 1267. 

[a] Estoppel.— An unauthorized 
fill madé on a foreshore by a riparian 
owner in reliance on a court decision 
that he was the owner of the fore- 
shore, which was subsequently re- 
versed on appeal so that the filling in 
was a technical trespass, does not 
estop the owner to assert his riparian 
rights. Tiffany v. Oyster Bay, 234 
N. Y. 15, 136 NE 224, 24 ALR 1267. 

80. Shedd vy. American Maize Prod- 
ucts Co., 60 Ind. A. 146, 108 NE 610; 
Hanford v. St. Paul, etc., R. Co., 43 
Minn. 104, 42 NW 596, 44 NW 1144, 
7 LRA 722, 

[a] A city condemning riparian 
lands for park purposes acquires ri- 
parian rights. White v, Cleveland, 
12 OhNPNS 225 [aff 14 Oh. Cir. Ct. 
Nad 869,-33° Ob Cir, Cr Jou. Giese T 
Oh. St. 482 mem, 103: NE 1135)]. 

[b] ye  caipeapee or right of way 
in land bordering on navigable water 
carries with it riparian rights. Shedd 
v. American Maize Products Co., 60 
Ind. A, 146, 108 NE 610. 

[c] In Alaska citizens claiming 
and in actual possession of upland 
take the same littoral rights as are 
incident to the ownership of the fee. 
Lewis v. Johnson, 76 Fed. 476; Alaska 
Juneau Gold Min, Co. v. Northern 
Lumber Mills, 5 Alaska 269; Young 
v. Juneau, 4 Alaska 372, 


81. Smith v. Logan, 18 Ney. 149, 
‘1 P 678. 
82. Rumsey v. New York, etce., R. 


Co., 114 N. Y. 428, 21 NE 1066; Moenig 
v.. New, York Cent. R. Co., 187 App. 
Div. 323, 175 NYS 665 [aff 231 N. Y. 
596 mem, 182 NE 902 mem], 

[a] Reason for rule.—A “railroad 
right of way, whether acquired by 
proceedings in invitum or by a deed 
in fee, is held only for specific pur- 
poses; seryed by the construction and 
operation. of railroad tracks.” In re 
eyes 206 N.Y. 819, 329, 99 NB 

83. Peo. v. Delaware, etc., Co., 213 
N. Y, 194,107 NE 506; In re Buffalo, 
206 N. Y. 319, 99 NE 850. See North- 
ern Pac. R. Co. vy. Hoven, 114 Wash. 
130, 194 P 790 (holding that a rail- 


is riparian to oy lakes. 


PUEDE ee, could enjoin an obstruc- 
ion). 

84 In re Buffalo, 206 N. Y. 319, 99 
NE 850. See Naylor v. New York 
Cent., ete., R. Co., 119 App. Div. 24, 
103 NYS 966 (holding that, in an ac- 
tion by the upland owner against a 
railroad company whose tracks paral- 
lel_ the ‘Hudson River, to establish 
riparian rights such alleged rights 
could not be found in favor of plain- 
tiffs merely because defendant used 
and owned its land as a railroad cor- 
poration, nor in favor of defendant 
because the lands were conveyed to 
it and held by it in fee). 

85. Moenig v. New York Cent. R. 
Co., 187 App. Div. 323, 175 NYS 665 
[aff 231 N. Y. 596 mem, 132 NE 902 
mem]. 

Construction of grants as passing 
riparian rights see infra § 268. 

86. Minnie v. Rose, 152 Ark. 527, 
238 SW 782; Payne vy. Hall, 192 Iowa 
780, 185 NW 912; State v. Livingston, 
164 Iowa 31, 145 NW 91; Cushenbery 
v. Waite-Phillips Co., 119 Kan. 478, 
240 P 400. ‘ 

[a] The description “thence with 
the meanders along the shore line of 
Orca Inlet” makes the grantee a ri- 
parian owner, Dalton v. Hazelot, 182 
Fed. 561, 105 CCA 99. 

Meander lines as affecting bound- 
aries see Boundaries §§ 69-73. 

87. In re West 205th St., 240 N. 
Y. 68, 147 NE 361. 

[a] The owner of land to an arti- 
ficial boundary line on New York 
Harbor, established in aid of naviga- 
tion by agreement between the ri- 
parian owner and the city as a sub- 
stitute for the natural high-water 
line, continues to be a riparian owner 
with riparian rights. In re West 
205th St., 240 N. Y. 68, 147 NE 361. 

88. Williams v. Cole, 54 Wash. 
110, 102. P 870. 

89. Niles v. Cedar Point Club, 175 
U.S. 800, 20 SCti 1245.44 L. ed.) 171; 
Lord y. Curry, 71 Fla. 68, 71 S 21. 

90, Karterud v. Karterud, 47 S. D. 
58, 195 NW 972. 

[a]. Where two lakes having a 
strip of land between them are mean- 
dered by a line running from one to 
the other, a lot: abutting on one lake 
but not on the other and adjacent to 
the meander line connecting the two 
Karterud 
tig SE RtOr gy 47 D. 58, 195 NW 

91. U. S.—St. Louis Public Schools 
v. Risley, 10 Wall. 91, 19 L. ed. 850; 
Banks y. Ogden, 2 Wall. 57, 17 Li. ed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ity®* upon the dedication by the littoral owner of a | had before the railroad was built.t In any ease if 


strip of land on the water front for street purposes, 
he ceases to be such owner®® except at points where 
the line of the street reaches the water;®* and the 
riparian rights incident to the street belong to the 
The littoral rights of the upland owner, 
however, are not cut off by the laying out of a street 
without his consent or the acquisition of his inter- 
est by the exercise of public authority. 
owners who retain title to the bed of the street lose 
In one view an intervening 
railroad right of way cuts off riparian rights,°* but 
another is that this result does not follow except 
to the extent compelled by the physical conditions. 
Hence, when a railroad company acquires a right of 
way which intervenes between a navigable body of 
water and the adjacent upland, the owner of the 


public.®® 


their riparian rights.°”. 


upland retains all of the riparian 


818; Turner v. People’s Ferry Co., 21 
Fed. 90. 

Fla.—Ruge v. Apalachicola Oyster 
Canning, etc., Co., 25 Fla. 656, 6 S 489. 

Tll.—Allen v. Munn, 55 Ill. 486. 

N. J.—Ocean City Hotel, etc., Co. 
v. Sooy, 77 N. J. L. 527, 73 A 236. 

Or.—Oliver v. Klamath Lake Nav. 
Ca.,_54 Or: 95; £02: P’ 786. 4 
* Wis.—Pewaukee-v. Savoy, 103 Wis. 
271, 79 NW 436, 74 AmSR 859, 50 
LRA 836. 

[a] Description in grant.— W here 
a lot was originally granted, bound- 
ing on a street, although the grant 
describes this front as facing on the 
river, the grantee is not a riparian 
proprietor. Smith v. St. Louis Public 
Schools, 30 Mo. 290. i 

[b] Street not opened.—The fact 
that the portion of a street lying in 
front of certain property has never 
been actually opened by the city as 
a thoroughfare could not give the 
owner of such property title to the 
land and water on the river front op- 
posite and across the space appropri- 
ated for the street. Morris v. U. s., 


174 U. S. 196, 19 SCt 649, 43 L. ed. 
946. <a 
92. Delachaise v. Maginnis, 44 La. 


Ann. 1043, 11 S 715. 

93. Pacific Coast Co. v. James, 234 
Fed, 595, 148 CCA 361; McCloskey v. 
Pacific Coast Co., 160 Fed. 794, 87 


CCA 568, 22 LRANS 673; Tarpon 
Springs v. Smith, 81 Fla. 479, 88 S 
613. 

[a] Reinstatement of right by 


statute—Where, after riparian own- 
erg had consented’ to the location of 
a street in front of their lots but 
under water on lands belonging to 
the state, a statute was enacted 
which gave such lot owners the right 
to extend the whole front of their 
lots as far as they should see fit into 
the river, it reinstated the owners 
with riparian rights interrupted by 
the location of such street. Jacob 
Tome Inst. v. Davis, 87 Md. 591, 41 

166. 
pag Tarpon Springs v. Smith, 81 
Fla. 479, 88 S 613. 

[a] The occasional submergence 
of undedicated land situated at cer- 
tain points between the street and 
the water line of navigable water 
does not deprive the owner of ripa- 
rian rights in such_ land. Tarpon 
Springs v. Smith, 81 Fla. 479, 885 613, 

95. Tarpon Springs v. Smith, 
supra; Horgan v. Jamestown, 32 R. J. 
528, 80 A 271; Superior v. North- 
western Fuel Co., 164 Wis. 631, 161 
NW 9; Pewaukee v. Savoy, 103 Wis. 


271, 79 NW 4386, 74 AmSR 859, 50 
RA 836. 

er Worthen Lumber Mills _ v. 
Alaska Juneau Gold Min. Co., 229 


Fed. 966, 144 CCA 248; Alaska Juneau 
Gold Min. Co. v. Northern Lumber 
Mills, 5 Alaska 269; Young v. Juneau, 
4 Alaska 372; Young v. Fitzgerald, 4 
Alaska 52; Pacific Coast Co. v. Mc- 
Closkey, 8 Alaska 77. 

[a] A footpath or walkway used 


Nor do 


rights which he 


by the public without dedication by 
the landowner is not such a thor- 
oughfare or highway as cuts off his 
rights. Pacific Coast Co. v. McClos- 
key, 3 Alaska 77. 

97. Moenig v. New York Cent. R. 
Co., 187 App. Div. 328, 175 NYS 665 
[aff 231 N. Y. 596 mem, 132 NE 902 
mem]; Nevins v. Friedauer, 113 Misc. 
437, 184 NYS 894 [mod on _ other 
grounds 198 App. Div. 250, 190 NYS 
682]; Ennis v. Grover, 53 Misc. 66, 
103 NYS 1088 [aff 120 App. Div. 879 
mem, 105 NYS 1114 mem (aff 192 
N. Y. 584 mem, 85 NE 1110 mem)]. 

[a] The owner in fee of that half 
of the street next to the river re- 
mains the riparian proprietor. Bris- 
pe v. St. Paul, etc., R. Co., 23 Minn. 


98. Bowman v. McGoldrick Lum- 


i ber Co., 38 Ida. 30, 219 P 1063. 


[a] A revocable license to cross 
such right of way does not confer ri- 
parian rights. Bowman v. McGold- 
ee Lumber Co., 38 Ida. 30, 219 P 

63. 

Riparian rights of railroad see 
supra § 145. 

99. Moenig v. New York Cent. R. 
Co., 187 App. Div. 323, 175 NYS 665 
[aff 231 N. Y. 596 mem, 132 NE 902 
mem]. 

[a] Whe rights of a city as a ri- 
‘parian owner are not divested by the 
fact that a railroad company occu- 
pied the lands underlying the im- 
mediate front, and filled them in for 
its right of way, under authority of 
a city ordinance; but the city still 
has the right to exercise such ripa- 
rian rights, subject to the terms of 
the ordinance. Illinois Cent. R. Co. 
v. Illinois, 146 U. S. 387, 138 SCt 110, 
36 L. ed. 1018. 

1. In re Buffalo, 206 N. Y. 319, 99 
Ne 850. 

L0G: CCAS ‘99 

Riparian rights of railroads see 
supra § 145. 

3. Ireson v. Holt Timber Co., 30 
Pay L. 209, 5 OntWN 577, 18 DomLR 
604. 

4. Sewers v. Hacklander, 219 Mich. 
1438, 188 NW 547, 

5. Murray v. Gordon, 182 Ill. A. 
460; Tiffany v. Oyster Bay, 234 N, Y. 
15, 136 NE 224, 24 ALR 1267. 

[a] Cove rights.—(1) A riparian 
owner on a cove has no exclusive 
rights on the main stream but his 
rights are confined to the cove and 
are to be exercised therein. Rich- 
ards v. New York, etc., R. Co., 77 
Conn. 501, 60 A 295, 69 LRA 929. (2) 
On the other hand, the fact that a 
riparian owner has a water frontage 
on the river other than that of the 
cove does not lessen his rights in the 
waters of the cove and in the flats 
over which they flowed. Ockerhausen 
vy. Tyson, 71 Conn. 31, 40 A 104. 

[b] Joint action where rights not 
divided.—W here lands bordering upon 
a navigable stream are partitioned, 
and by agreement of the owners the 


Dalton v. Hazlet, 182 Fed. 561, 


land remains between the right of way and the 
shore the littoral rights are preserved.? It has been 
decided that riparian rights are not extinguished by 
a ‘‘chain reserve 
an intervening artificial channel.4 

[§ 148] D. Rights as between Different Owners. 
Riparian rights are coextensive with, and limited 
by, the water frontage of the land® and must be ex- 
ercised by the owner in such a manner as not to 
interfere with the riparian rights of others.® 
apportionment of riparian rights as between ad- 
joining riparian owners is made by extending lines 
from the ends of the side lines at right angles to 
the line of the water front if the latter be straight 
or substantially so,’ subject to variation where the 
line of navigation is not parallel with the shore 
line,* without regard to the direction of the divid- 


’? along the bank of a river® or by 


The 


riparian rights belonging thereto are 
not divided, but remain their joint 
property, they can still maintain a 
joint action against a railroad com- 
pany for damages to such rights 
caused by the company’s wrongful 
construction of tracks and buildings. 
Organ v. Memphis, ete., R. Co., 51 
Ark, 235, 11 SW 96. d 
& onn.—Richards y. New York 
etc., R Co. 17 Conn. 501, 60 A 295, 
Li ; Ockerhausen v. 
71 Conn, 31, 40 A 1041. pia 
a.—Merry Pass Inspectors’, etc., 
ee yates aver, Inspectors’, 
Hj soc., a. 399, 4 ( 
22 LRANS 345, Dy esa ie 
f -—Thompson y. Ft. Miller 
rue aos we Pie: App. Divs, 2°71, ise 
mod 111 Misc. 
NYS 7141. se. 477, 181 
N. C.—Roanoke Rapids Power Co. 
v. Roanoke Nav., etc, Co., 152 N. @ 
pak 68 ee ah as N. C. 393, 75 SE 29. 
ex.—Mo v. oyd, 11 
286 SW 498, yd, 6 Tex. 82, 
1s.—Breeze v. Wagner i 
109, 203 NW 764. Sant Seat te 
“The exclusive rights of a riparian 
owner are Such as are necessary for 
the use and enjoyment of his abut- 
ting prorerty and the business law- 
fully conducted thereon.” Ferry Pass 
Inspectors’, etc., Assoc. v. Whites 
River Inspectors’, etc., Assoc., supra. 
[a] A causeway from the shore 
to an island in a navigable lake 
which causes the water to become 
stagnant and offensive and decreases 
the depth thereof by the deposit of 
silt inflicts a special damage on a ri- 
parian owner for which he can main- 
tain eens whe to whens the obstruc- 
on. reeze vy. agner 
109, 203 NW 764. Se ho MSE eal Waat 
7. Fraser’s Million Dollar Pier Co. 
v. Ocean Park Pier Co., 185 Cal. 464, 
197 P 328, 198 P 212; Panama Ice, 
etc, Co, vy,’ Atlanta, etc., Ri Co.) 71 
Fla. 419, 71 S 608; Manufacturers’ 
Land, etc., Co. v. Board of Commerce, 
etce.,, 98 N. J. L. 638, 121.A 337 [aff 
101 N. J. L. 224, 127 A 924]; Dela- 
ware, ‘ete, R. Co; vy. Hannon, 37. N; «3. 
L. 276; Bradley v. McPherson, (N.. 
Uv. Ch) 58" Ay 105. 
[a] Narrow lake.—(1) If a lake is 
long and narrow, the thread may be. 
used as the basis of apportionment 
of riparian rights. Karterud v. Kar- 
terud, 47 S, D. 58, 195 NW 972. (2) 
In a long narrow lake with irregular. 
shores the apportionment may be 
made by parallel lines extending out 
from the side lines of the riparian, 
lots. Burton v. Isaacson, 122 Minn.. 
483, 142 NW 9265. 
Apportionment of: 
Accretions see infra § 199. 
Submerged lands see infra § 254. 
8. Freed v. Miami Beach Pier 
Corp., (Fla.) 112 S 841, 52 ALR 1177. 
[a] Thread of stream. — Appor- 
tionment may be by lines at right 
angles to the thread of the stream. 
Superior v. Northwestern Fuel Co., 
164 Wis. 631, 161 NW 9. 
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ing lines of the upland parcels,® and in case of a 
decided convexity or coneavity of the shore, then 
ratably between the riparian owners,” as by straight 
lines drawn out to the line of navigability at such 
points as will divide the latter line proportionately 
to the several frontages on the shore,'* or by a line 
perpendicular to a tangent drawn on a circular 
The rights of one owner as against others 
are not impaired by failure to exercise them** and 
even at common law are no greater in a tidal than 
A riparian owner has the 


shore.” 


in a nontidal river.'4 


9. Fraser’s Million Dollar Pier Co. 
v, Ocean Park Pier Co., 185 Cal. 464, 
197 P 328, 198 P 212; Freed v. Miami 
Beach Pier Corp., (Fla.) 112 S 841, 52 
ALR 1177; Panama Ice, etc., Co. Vv. 
Atlanta, etc., R. Co., 71 Fla. 419, 71 
S 608; Manufacturers’ Land, etc., 
Co, v. Board of Commerce, ete., 98 N. 
Pees sade Ay 38 upaft-L0T* Need. I. 
224, 127 A 924]; Delaware, etc., Bs 
Co. v. Hannon, 37 N. J.. L. 276; Groner 
v. Foster, 94 Va, 650, 27 SE 493. 

[a] Rule applied.—The fact that 
a riparian owner has sold water front 
property divided into parcels whose 
side lines do not run to the shore at 
right angles does not justify a de- 
parture from the general rule that 
side lines run at right angles to the 
water front, or require that grants of 
riparian rights to specified parcels be 
made otherwise than within lines 
drawn according to that rule. Manu- 
facturers’ Land, etc., Co. v. Board of 
Commerce, ete., 98 N. J. L. 638, 121 
A 337 faff 101° N. J. L. 224, 127 A 
924]; Delaware, etc., R. Co. v. Han- 
non, ot IN: J. Ls ‘276: 

10. Martin v. Heckman, 1 Alaska 
165: Manufacturers’ Land, etc., Co. v. 
Board of Commerce, etc., 98 N. J. L. 
638, 121A 387 [aff 101 N. J. . (224, 
Lan Ae 924]. 

[a] If a lake is circular or sub- 
stantially so the center may be taken 
as the point of convergence of lines 
dividing riparian rights, or if its 
shape is irregular two or more cen- 
ters may be adopted with a thread 
between them. Karterud vy. Karterud, 
47° S.°D, 58, 195 NW 972, 

[b] Apportionment by line of deep 
water.—‘A proper division in all 
cases is that each shore owner should 
have a proportionate share of the 
deep-water frontage” and, apy being 
impracticable to make a division ac- 
cording to the rule applicable to 
coves or to take the current of the 
stream as the basis, the line of deep- 
water frontage should be the basis 
of apportionment. Columbia Land 
Co. v. Van Dusen Inv. Co., 50 Or. 59, 
62, 91 P 469, 11 LRANS 287. 

[ec] On a cove, where the line of 
navigable water is outside, riparian 
rights are apportioned by drawing 
lines from the side lines of the ri- 
parian lands converging to points on 
a line between the head lands at the 
entrance to the _ cove. Stuart _v. 
Greanyea, 154 Mich. 132, 117 NW 655, 
25 LRANS 257 (construing statute). 

11. Lambert’s Point Co. v. Nor- 
folk, ete., R. Co., 113 ‘Va, 270, 74 SH 
156; Groner y. Foster, 94 Va. 650, 27 
SE 493. 

12. Fraser’s Million Dollar Pier 
Co. v. Ocean Park Pier Co., 185 Cal. 
464, 197 P 328, 198 P 212. 

13. Ockerhausen  v. ir 
Conn. 31, 40 A 1041. 

14. <Atty.-Gen. v. Lonsdale, L. R. 
7 Eq. 377. 

15. Thompson v. Ft. Miller Pulp, 
etce., Co., 195 App. Div. 271, 186 NYS 


Tyson, 


817 [mod 111 Mise. 477, 181 NYS 
714]. 
16, Compensation for water rights 


taken for public use see Eminent Do- 
main § 134. 

17. Me.—Lancey v. Clifford, 54 Me, 
487, 92 AmD 561. 

N. J.—McCarter v. Hudson County 
Water Co., 70 N. J. Eq. 695, 65 A 489, 
118 AmSR 754, 14 LRANS 197, 10 


NAVIGABLE WATERS 


of others.1® 


AnnCas 116 [aff 209 U. S. 349, 28 SCt 
529, 52 L. ed. 828]. 

N. Y.—Peo. v. Tibbetts, 19 N. Y. 
528; Peo. v. New York, etc., Power 
Co; 219 App. Div.) VL) 2090 INS 457 
Waterford Electric Light, ete., Co. v. 
State, 208 App. Div. 273, 2083 NYS 858 


{aff 239 N. Y. 629, 147 NE 225 mem]; 


Little Falls Fibre Co. v. Henry Ford 
& Son, Inec., 127 Misc. 834, 217 NYS 
534; Western New York Water Co. V. 
Niagara Falls, 91 Misc. 73, 154 NYS 
1046 [aff 176 App. Div. 901 mem, 162 
NYS 1149 mem (aff 226 N. Y.- 671 
mem, 123 NE 894 mem)]. rk 

Oh.—Pollock v. Cleveland Ship 
Bldg. Co., 56 Oh. St. 655, 47 NE 582; 
Walker v. Bd. of Public Works, 16 

Beaver 


Oh. 540. 

Or.—Guilliams — v. Lake 
Club, 902On 137 Liber easi- 

Tex.—Motl v. Boyd, 116 Tex. 82, 
286 SW 458; Houston Transp. Co. v. 
San Jacinto Rice Co., (Civ. A.) 163 
SW 1023. 

Va.—Grant v. Chesapeake, etc., R. 
Co., 117 Va. 46, 84 SE 9; Old Domin- 
ion Iron, etc., Co. v. Chesapeake, etc., 
R. Co., 116 Va. 166, 81 SE 108. 

[a] Reasons for rule.—(1) The 
water of a navigable stream is owned 
by the state as trustee for the public. 
McCarter v. Hudson County Water 
Co.,.70. Ni die Bg. i69.5,-.7115 6b A: 489, 
118 AmSR 754, 14 LRANS 197, 10 
AnnCas 116 [aff 209 U. S. 349, 28 SCt 
529, 52 L. ed. 828]; Peo. v. Tibbetts, 
19 N. Y. 523; Motl v. Boyd, 116 Tex. 
82, 286 SW 458, 468. See Grant v. 
Chesapeake, etc., R. Co., 117 Va. 46, 
84 SE 9; Old Dominion Iron, etce., Co. 
v. Chesapeake, etc., R. Co., 116 Va. 
166, 81 SE 108 (both cases holding 
that title to water in a navigable 
stream is vested in the state after 
vesting of vast property rights on 
faith of the state’s assertion of own- 
ership by means of grants of water 
rights and long acquiescence to such 
conduct by riparian owners). (2) 
“Since the exercise of all rights of 
private ownership by all riparian 
owners still leaves the stream to re- 
main aS a running stream, there re- 
mains a residuum of common or pub- 
lic ownership that under our’system 
rests in the state as a trustee for all 
the people.” McCarter v, Hudson 
County Water Co., supra. (3) “The 
waters [of a navigable stream] are 
in trust for the public: First, for 
navigation purposes, which concerns 
all the public and is ordinarily re- 
garded as a superior right; second, 
the riparian waters of the stream are 
held in trust by the state for the ri- 
parian owners along its margins; 
third, the nonriparian waters in the 
stream are held by the state in trust, 
to be controlled and disposed of by 
the state for the best interests of all 
the people.’’ Motl v. Boyd supra. 
(4) The water of a navigable stream 
is incapable of ownership in the ordi- 
nary sense. Peo. v. New York, etc., 
Power Co., 219 App. Div. 114, 219 
NYS 497; Waterford Electric Light, 
etc., Co. v. State, 208 App. Div. 273, 
203 NYS 858 [aff 239 N. Y. 629 mem, 
147 NE 225 mem]; Pollock v. Cleve- 
land Ship Bldg. Co., 56 Oh, St. 655, 
47 NE 582. 

Ownership of water generally see 
Waters [40 Cye 552]. 

18. Waterford Hlectric Light, etc., 
Co. v. State, 208 App. Div. 278, 203 
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right to exercise his rights for drainage so long 
as he does not interfere with the rights of the 
public or invade the shore line or riparian rights 


[§ 149] E. Use of Water'°—1. In General. A 
riparian owner does not own the water opposite his 
land!’ but his right of property therein is a usufrue- 
tory right,1*—a right to use its flow.’ 
owner has the right to the natural flow of the water 
past his land?° and to have the water remain at its 


A riparian 


NYS 858 [aff 239 N. Y. 629 mem, 147 
NE 225 mem]; Walker v. Board of 
Public Works, 16 Oh. 540. 

“Water is a movable, wandering 
thing, and must of necessity continue 
common by the law of nature; so 
that iI can have only a temporary, 
transient, usufructory property there- 
in.” 2 Blackstone Comm. p 18. 

19. U. S—Avery y. Fox, 2 F. Cas. 
No.. 674, 1 Abb. 246. 

Me.—Lancey v. Clifford, 54 Me. 487, 
92 AmD 561. 

N. Y.—Northern New York Power 
Corp. v. State, 111 Misc. 13, 181 NYS 
588; Western New York Water Co. v. 
Niagara Falls, 91 Misc. 73, 154 NYS 
1046 [aff 176 App. Div. 901 mem, 162 


NYS 1149 mem (aff 226 N. Y. 671 
mem, 123 NE 894 mem)]. 
Or.—Guilliams vy. Beaver Lake 


Club, 90 Or. 18, 175 P 437, 
Tex.—Houston Transp. Co. y. San 
Jacinto Rice Co., (Civ. A.) 163 SW 


10238. 

Wash.—Hill v. Newell, 86 Wash. 
227, 149 P 951. 

Particular uses see infra § 150. 

Use of water as real property for 
purposes of taxation see Taxation [37 
Cye 776-778]. 

20. U. S.—Cubbins v. Mississippi 
River Commn., 241 U. S. 351, 36 SCt 
671, 60 L. ed. 1041. 

Kan.—Fowler v. Wood, 73 Kan. 511; 
85 P 763, 6 LRANS 162. 

Minn.—Morrill v. St. Anthony 
Falls Water-Power Co., 26 Minn. 222, 
2 NW_ 842, 37 AmR 399. 

N. Y.—West Shore R. Co. v. State, 
216 App. Div. 603, 215 NYS 684; Lit- 
tle Falls Fibre Co. v. Henry Ford & 
Son, Inc., 127 Misc, 834, 217 NYS 534; 
Crooker vy. Bragg, 10 Wend. 260, 25 
se 555; Varick v. Smith, 9 Paige 
o . 

Wash.—Judson vy. Tide Water Lum- 
ber Co., 51 Wash. 164, 98 P 377; Mad- 
son vy, Spokane Valley Land, etec., Cor 
pS 414, 82 P 718, 6 “LRANS 

ol. 

[a] INustrations.—(1) The owner 
of the lower part of island H, divid- 
ing a river into two channels, and of 
another island C, lying off this island 
and in one of the channels, cannot be 
deprived of the natural flow of the 
water past his land by the operation 
of a dam by the owner of the upper 
part of island H. Morrill vy. St. An- 
thony Falls Water-Power Co.,. 26 
Minn. 222, 2 NW 842, 37 AmR 399. 
(2) Where the water of a navigable 
river is divided by an island, so that 
only one fourth of the stream de- 
scends on one side of the island, and 
the residue on the other, the owner 
of the shore where the largest quan- 
tity flows is entitled to the use of the 
whole water flowing there, and the 
owner of the other shore has no 
right to place obstructions at the 
head of the island, and cause one 
half of the stream to descend on his 
side of the river. Crooker y, Bragg, 
10 Wend. (N. Y.) 260, 25 AmD 555. 
(3) A state grant of riparian land 
located immediately below a dam car- 
ries with it the right to the natural 
flow of surplus waters over the dam, 
and the state cannot afterward lease 
such surplus waters and authorize 
the lessee to prevent them from flow- 
ing over the dam to the injury of the 
grantee. Varick v. Smith, 9 Paige 
(Ni Ys). B47, 
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§§ 149-150] ; F 


natural level,” but no riparian rights attach to the 
flow of a stream above its normal and ordinary 
A right to the use of the water free of 


stage.” 
unreasonable pollution attaches to 


although such right has been limited to factual ripa- 
rian owners** and to those riparian owners located 
above the ebb and flow of the tide,2> and denied to 
nonriparian grantees and lessees of the privilege to 
use water?® and to riparian owners below such ebb 
and flow and with no title beyond the high-water 
The right to use un- 
polluted water may not be lost by prescription un- 
less acts in fact injuring such right continue for 
Where the policy of 
the state to conserve for public use and purposes 
the water of all streams really navigable or made 


mark of a navigable river.?* 


the full statutory period.”® 


navigable by law and to prevent 


by individuals or corporations is evidenced by stat- 
ute, the state is without authority to grant a privi- 
lege of sinking oi] wells in the bed of such a stream 
since by the pollution of the stream as a result 


thereof the use of the waters for 


21. Erickson v. Minnesota, etc., 
Power Co., 134 Minn. 209, 158 NW 
979; Sanborn v. People’s Ice Co., 82 
Minn. 43, 84 NW 641, 838 AmSR 401, 
51 LRA 829; Runyard vy. Oetting 
Ee: Ice. Co., 142 Wis. 471, 125 NW 


[a] What is natural level.—‘‘The 
natural and ordinary level of the 
water is the level that it maintains 
under the ordinary operation of the 
physical laws which affect it. This 
may be different at different seasons 
of the year. It may be high a portion 
of the season and low at another 
portion, and at another it may be at 
a medium stage, yet, as these are 
ordinary by reason of their natural 
or frequent occurrence, they are the 
natural condition of the stream.” 
Erickson v. Minnesota, etc., Power 
Co., 134 Minn. 209, 212, 158 NW 979. 

22. Motl v. Boyd, 116 Tex. 82, 286 
SW 458. 

[a] Flood waters are not riparian 
waters and the riparian owner is not 
entitled to their fiow. Motl v. Boyd, 
116 Tex. 82, 286 SW 458. 

23. Conn.—Platt v. Waterbury, 72 
Conn. 531, 45 A 154, 77 AMSR 335, 48 
LRA 691. 

Mich.—Paterson v. Dust, 190 Mich. 
679, 157 NW 3538, 355 [cit Cyc]; Atty.- 
Gen. v. Grand Rapids, 175 Mich. 503, 
141 NW 890, 50 LRANS 473, AnnCas 
1915A 968. 

Tex.—Houston Transp. Co. v. San 
of ae Rice Co., (Civ. A.) 163 SW 
1023. 

Eng.—Ratté v. Booth, 15 App. Cas, 
188 [aff 14 Ont. A. 419}. 

Ont.—Ratté v. Booth, 11 Ont. 491. 

{a] Dlustrations. — (1) The an- 
choring in the waters adjacent to an 
island park owned by a city of house 
boats from which refuse is dis- 
charged, rendering the bathing beach 
‘of the park unwholesome and unfit 


for use, constitutes an unreasonable 
pollution. Paterson vy. Dust, 190 
Mich. 679, 157 NW 3538. (2) A city’s 


discharge of sewage into the stream 
in large quantities may unreasonably 
pollute the waters thereof. Platt v. 


Waterbury, 72 Conn. 531, 45 A 154, 
17 AmSR 335, 48 LRA "691; Atty.- 
Gen. v. Grand "Rapids, 175 Mich. 503, 


141 NW 890, 50 LRANS 473, AnnCas 
1915A 968. (38) Liability of munici- 
pal corporation for pollution of wa- 
tercourses generally see Municipal 
Corporations §§ 1908, 1909. (4) A 
discharge of impurities and waste 
effluent from a municipal filtration 
plant into a stream unreasonably pol- 
jutes the water. Western New York 
Water Co. v. Niagara Falls, 91 Misc. 
73, 154 NYS 1046 [aff 176 App. Div. 
901 mem, 162 NYS 1149 mem (aff 226 
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riparian land,?* 


their monopoly 


all purposes by 


N. Y. 671 mem, 123 NE 894 mem)]. 
(5) The removal by a private person 
of a sand bar in a navigable stream 
preventing the influx of salt water 
from a gulf into. which the stream 
empties may constitute an unreason- 
able pollution. Houston Transp. Co. 
v. San Jacinto. Rice Co., (Tex. Civ. 
A.) 163 SW 1023. (6) A discharge of 
refuse and other waste by a mill 
Owner So as to foul the water passing 
a lower riparian owner who uses his 
land for a dwelling and a boat house 
and wharf for pleasure boats unrea- 
sonably pollutes the water. Ratté v. 
Hol 15 App. Cas, 188 [aff 14 Ont A. 

Pollution of waters generally see 
Nuisances [29 Cyc 1178]; Waters [40 
Cye 593 et seq]. 

24. Doremus vy, Paterson, 65 N. J. 
Eq. 711, 55 A 304 4 

25. Simmons v. Paterson, 60 N. J. 
Eq. 385, 45 A 995, 88 AmSR 642, 48 
LRA 717. 

26. Doremus v. Paterson, 65 N. J. 
Hq. 711, 55 A 304. 


27. Simmons v. Paterson, 60 N. J. 
Eq. 385, 45 A 995, 83 AmSR 642, 48 
LRA 717. 

28. Houston Transp. Co. v. San 
Jacinto Rice -Co., (Tex. Civ. A.) 163 
SW 1023. 


Prescriptive rights in nuisances) See 
Nuisances [39 Cyc 1206-1208]. 


29. Black v. State, (Tex. Civ.*A.) 
2538 SW 576. 

30. Black v. State, supra. 

31. U. S.—Fox River Paper Co: v. 


Wisconsin R. Commn., 274 U. S. 651, 
47 SCt 669, 71 L. ed, 1279; Avery v. 
Fox, 2 F. Cas. No. 674, 1 Abb, 246. 
. Dll.—Washington Ice Co, v. Short- 
all, 101 Ill. 46, 40 AmR 196. 

Ind.—Bissell Chilled Plow Works 
v. South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932. 

Ky.—Thurman v. Morrison, 14 B. 
Mon. 296. 

Minn.—State v. Minneapolis Mill 
Co., 26 Minn. 229, 2 NW 839; Morrill 


v. St. Anthony Falls Water-Power 
Co., 26 Minn. 222, 2 NW 842, 37 AmR 
399. 


Mo.—Hobart-Lee Tie Co. v. Stone, 
135 Mo. A, 438, 117 SW 604. 

N. Y.—Peo. v. Tibbetts, 19 N.Y. 
523; Peo. v. New York, etc., Power 
Co., 219 App. Div. 114, 219 NYS 497; 
West Shore R. Co. v. State, 216 App. 
Div. 608, 215 NYS 684; Little Falls 
Fibre Co. v. Henry Ford & Son, Inc., 
127 Misc. 834, 217 NYS 534; Varick vy. 
Smith, 9 Paige 547, 

Oh..-Pollock y. Cleveland Ship 
Bldg. Co.,.56 Oh. St. 655, 47 NE 582. 

Va.—Stokes y. Upper Appomatox 
Co., 3 Leigh (30 Va.) 318. 

Wis.—State v. Bancroft, 148 Wis. 
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man, beast, or fish will be destroyed,?® and this is 
also true where, by statute, the pollution of water- 
courses is prohibited.*° 

[§ 150] 2. Nature of Use. A riparian owney on a 
navigable stream may use the water thereof for any 
reasonable purpose subject to the public right of 
navigation*! and to the rights of others.*2. However, 
where a riparian owner has been granted the right 
to divert waters into an artifitial raceway and ap- 
propriate the waters so diverted to his sole and; 
exclusive use, the public has been held to have no 
right of navigation in the raceway,** and this is! 
true, although the owner has by construction of a 
dam of a character unauthorized by his grant com- 
pletely obstructed the passage of boats in the river 
at that point,*+ except perhaps where it is possible 
to use the raceway for the purpose of passing from 
the river around the obstruction and into the river 
again and it is used by the public for that purpose.*° 
Particular riparian uses of the water of a navigable 
stream which have been sanctioned are use for do- 


124, 134 NW 330, 38 LRANS 526. 

See Cullerton v. Miller, 26 Ont. 36 
(the owner of water lots on a lake 
may be liable in damages for pre- 
venting the hauling of ice cut beyond 
his property over the ice covering his 
lots). 

[a] The mooring of vessels in a 
navigable river in front of riparian 
property (1) for the purpose of re- 
pairs, and for the installation of en- 
gines and machinery after launching, 
is reasonably incident to the public 
right of navigation to which the 
rights of a riparian owner on a navi- 
gable river are subject. Pollock v. 
Cleveland Ship Bldg. Co., 56 Oh. St. 
655, 47 NE 582. (2) However, a ship- 
owner has no right to run a line from 
the vessel moored in the stream 
across riparian lands in order to 
fasten the line to his own land. Pol- 
lock v. Cleveland Ship Bldg. Co., su- 
pra. (3) It is an actionable -wrong 
to land flat boats fronting riparian - 
land, and to permit them to sink 
there so as to obstruct the riparian 
owner’s use thereof for the purposes 
of his business. Thurman y. Mor- 
rison, 14 B. Mon, (Ky.) 296. 

[b] Docking space.—A _ riparian 
owner cannot appropriate water lat- 
erally adjacent to his property, and 
covering land belonging to others, in 
order to provide docking space for 
ships alongside his pier. Such an 
owner through his private ownership 
of upland has no right to lateral 
waters over land of adjacent pro- 
prietors, his private right of use be- 
ing limited to front of his shore or 
its extension into public waters. Con- 
sumers’ Coal, etc., Co. v. New York, 
181 App. Div. 388, 169 NYS 92. See 
Carvell v. Charlottetown, 2 Pr. Edw. 
Isl, 115 (encroachment with dock 
upon adjoining owner’s boundary can- 
not ripen into prescriptive rights to 
docking space off such adjoining own- 
er’s land). 

{c] Logways.—A riparian owner 
may maintain logways upon his land 
and extending into the stream for the 
purpose of drawing logs from the 
river into the owner’s mill. Thurman 
v. Morrison, 14 B. Mon. (Ky.) 296. 

Power of state to regulate naviga- 
tion see supra § 20. 

Right to use navigable stream for 
driving logs see Logs and Logging 
§ 116 et seq. 


32. Reasonableness of use _ see 
eases infra notes 36-41, 

33. Trenton Water Power Co. v. 
Donnelly, 77 N. J. L. 659, 78 A 597. 

34. Trenton Water Power Co. v. 
Donnelly, supra. 

35. Trenton Water Power Co. v. 


Donnelly, supra. 
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mestic purposes,®* such as for drinking water for 
man and beast and the ordinary household uses,*’ 


36. Doremus v. Paterson, 65 N. J. 
Eq. 711, 55 A 304; King v. Schaff, 
(Tex. Civ. A.) 204 SW 1039; Houston 
Transp. Co. v. San Jacinto Rice Co., 
(Tex. Civ. A.) 163 SW 1023; Bigham 
v. Port. Arthur Canal, etc.,. Co., (Civ. 
A.) 91 SW 848 [rev on other grounds 
ei 192, 97 SW 686, 13 LRANS 
656]. 

Use for domestic “purposes gen- 
erally see Waters [40 Cye 564]. 

37. Bigham v. Port Arthur Canal, 
etc., Co., (Civ. A.) 91 SW 848 [rev_on 
other grounds 100 Tex. 192, 97 SW 
686, 13 LRANS 656]. 

38. Washington Ice Co. v. Short- 
all, 101 Ill. 46, 40 AmR 196. 

[a] Ownership of ice.—Ice formed 

‘in a stream adjacent to a riparian 
owner’s land has been held as at- 
tached to the soil and considered as a 
part of the realty so as to give such 
owner an exclusive property therein. 
Washington Ice Co. v. Shortall, 101 
Ill. 46, 40 AmR 196. 

[b] Extent of use—A _ riparian 
owner has no right as against a 
lower riparian owner to divert the 
waters of the stream to a reservoir 
and to use the ice there formed for 
commercial . purposes. Samuels v. 
Armstrong, 46 Misc. 481, 98 NYS 24. 

Removal of ice generally see Wa- 
ters [40 Cyc 844-846]. 

Thies of public see supra §§ 135— 


39. Motl v. Boyd, 116 Tex. 82, 286 
SW 458; Watkins Land Co, v. Cle- 
ments, 98 Tex. 578, 86 SW 733, 107 
AmSR 653, 70 LRA 964 [rev 36 Tex. 
Civ. A. 339, 82 SW 665]. 

[a] Nature of use.—(1) The use 
of water of a navigable stream for 
irrigation is not a natural or ordi- 
nary use thereof. Watkins Land Co. 
v. Clements, 98 Tex. 578, 86 SW 733, 
107 AmSR 658, 70 LRA 964 [rev 36 
Tex. Civ. A. 339, 82 SW 665]; Big- 
ham vy. Port Arthur Canal, ete., Co., 
(Civ. A.) 91 SW 848 [rev on other 
grounds 100 Tex. 192, 97 SW 686, 13 
LRANS 656]. (2) Use for irrigation 
generally see Waters [40 Cye 565]. 

_[b] . Extent of use.—(1) An upper 
. riparian owner has not the right to 
apply all of the water flowing by his 
land for irrigation purposes. Wat- 
kins Land Co. v. Clements, 98 Tex. 
578, 86 SW 738, 107 AmSR 653, 70 
LRA 964 [rev 36 Tex, Civ. A. 339, 
82 SW 665]. (2) Norhas he the right 
to appropriate any of the water to 
irrigate nonriparian land which may 
adjoin his land. Watkins Land Co. 
v. Clements, supra. (3) Nor has he 
any right to sell water to others to 
irrigate nonriparian land. Watkins 
Land Co. v. Clements, supra. 

[c] Statutory provisions, — (1) 
The right to use the water for irriga- 
tion may be conferred by statute (see 
statutory provisions), (2) and such 
use of the water not causing it to 
rise higher than high-water mark or 
to fall lower than low-water mark 
is proper as against another riparian 
owner (Ortel v. Stone, 119 Wash. 
500, 205 P 1055; Kalez v. Spokane 
Valley Land, etc., Co., 42 Wash. 43, 
84 P 395). (38) A statute conferring 
the right to appropriate navigable 
waters for irrigation gives no su- 
perior right to riparian owners to 
make such appropriation (State v. 
Grant County Super. Ct., 70 Wash. 
442,126 P 945), (4) and a nonriparian 
appropriator who has complied with 
the statutory requirements may ac- 
quire a right to the use of the water 
superior to that of the riparian owner 
(State v. Grant County Super. ,Ct., 
supra). (5) However, a_ riparian 
owner who has actually used the 
water for irrigation upon its own 
land and who has extended the ir- 
rigable area with reasonable dili- 
gence has a right to water for its 
entire tract which is superior to the 
rights of a subsequent statutory ap- 
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power.‘ 


propriator. In re Crab Creek, 134 
Wash, 7, 235 P 37. (6) The measure 
of rights acquired by a nonriparian 
appropriator from a navigable lake 
is the amount that has been actually 
taken and put to a beneficial use. 
Ortel v. Stone, supra. (7) The ap- 
propriator is entitled to store water 
for his needs in a navigable lake 
where the lake has no outlet. Ortel 
vy. Stone, supra, : 

Appropriation of waters generally 
see Waters [40 Cyc 694-738]. 

Irrigation generally see Waters [40 
Cyc. 811-840]. 

40. See cases infra this note. 

[a] By water companies.—(1) 
A water company located on a navi- 
gable stream has no right to divert 
the water to supply its customers, 
some of whom are located in differ- 
ent watersheds, so as perceptibly to 
diminish the quantity of water to the 
injury of lower. riparian owners. Pat- 
erson v. East Jersey Water Co., 74 
N. J. Eq. 49, 70 A 472 [aff 77 N. J. Eq. 
588, 78 A 1134]. (2) The effect of the 
diversion and threatened diversion 
upon riparian lands must be deter- 
mined by the comparison with the 
amount of the low flow of the river, 
and not with its ordinary or its aver- 
age flow, including floods of high 
water. Paterson y. East Jersey Wa- 
ter Co., supra. (3) A water company 
which has been taking water from a 
navigable stream to supply its cus- 
tomers in a city and environs, with- 
out having been given such a right 
but without objection by the proper 
authorities, may not complain when 
the right to take water from the 
stream is given to the city. Eliza- 
beth City Water, etc, Co. v. Eliza- 
beth City, 188 N. C. 278, 124 SE 611. 
(4) Public service water companies 
generally see Waters [40 Cyc 764- 
767, 774-784]. 

[b] A railroad company, even 
though it operates under the super- 
vision of the federal government, has 
no right to commit a trespass by 
going upon a riparian owner’s land 
in order to take the water from the 
stream, in order to supply water to 
towns and cities, whether such tres- 
pass be committed by the transporta- 
tion in wagons or other receptacles 
or by the laying or maintaining of 
such water pipes across such ripa- 
rian lands for the purpose of drawing 
the water from the bed of the river. 
ae v. Schaff, (Tex. Civ. A.) 204 SW 
1039. 

41. See cases infra this note. 

[a] Right to water power.—A ri- 
parian owner on a navigable stream 
has the right to use the waters 
thereof for the development of water 
power. Bissell Chilled Plow Works 
v. South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932; Peo. v. New York, etc., 
Power Co., 219 App. Div. 114, 219 
NYS 497; Peo. v. Smith, 70 App, Div. 
548, 75 NYS 1100 [aff 175 N. Y. 469 
mem, 67 NE 1088 mem]; Roanoke 
Rapids Power Co. v. Roanoke Nav., 


etc,, Co., 152 N. C. 472, 491, 68 SE 
190, 159 N. C. 393, 75 SH. 29 [cit 
Cyc]; State v. Bancroft, 148 Wis. 


124, 184 NW 330, 88 LRANS 526. 

{b] The riparian owner and not 
the owner of the bed of the stream 
is the owner of the undeveloped wa- 
ter power thereof. Waterford Blec- 
tric Light, etc., Co. v. State, 208 App. 
Div. 273, 208 NYS 858 [mod 117 Misc. 
480, 191 NYS 657, and aff 239 N. Y. 
629 mem, 147 NE 225 mem]. 

{c] Return of water.—The water 
used for power must be returned to 
the stream upon the riparian owner’s 
premises, Peo. v. New York, etc., 
Power Co., 219 App. Div. 114, 219 
NYS 497; Peo. v. Smith, 70 App. Div. 
548, 75 NYS 1100 [aff 175 N. Y. 469 
mem, 67 NE 1088 mem]. 

{d] Duration of use.—A riparian 
owner will be permitted to use a 
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removal of ice,?* irrigation,®® water supply,*® and 


navigable stream for power, not ob- 
structing navigation, until the state 
adopts a plan for the improvement 
of navigation. Peo. v. New York, 
etc., Power Co., 219 App.. Div. 114, 
219 NYS 497. ; 

[e] State may declare itself owner 
of natural energy of navigable wa- 
ters, in trust for the people; and such 
provision is construed to mean only 
the assertion of power of the state 
to regulate the production of water 
power and the instrument of such 
production. State v. Bancroft, 148 
ae 124, 134 NW 330, 38 LRANS 

{f] Statutory provisions may 
grant or reserve the right to water 
power. Rundle v. Delaware, etc., 
Canal Co. ji81. i Cas: Noma) be 9, ob 
Wall. Jr. 275 [aff 14 How. 80, 14 L. 
ed. 335] (holding that such a grant is 
a mere license revocable at pleasure); 
Northern New York Power Corp. v. 
State, 111 Misc. 13, 181 NYS 588. 

[g] Under a corporate charter au- 
thorizing a power company to de- 
velop water power and construct all 
works necessary for that purpose, 
but providing that the rights of oth- 
ers shall not be unreasonably inter- 
fered with, another riparian owner 
using water for power under a simi- 
lar corporate charter (1) Has the 
right to challenge an injurious diver- 
sion of the flow of water from his 
property. Roanoke Rapids Power 
Co. v. Roanoke Nav., ete., Co., 152 
Ni Co. 472; 68* SE 190," 159" N, 1C2393, 
75 SE 29, (2) The right to challenge 
such. diversion is not affected by a 
collateral agreement between the 
parties, or by correspondence ex- 
pressly precluding the waiver of any 
rights, such transactions being held 
merely a temporary arrangement 
until a final decision of the rights of 
the parties. Roanoke Rapids Power 
Co. v. Roanoke Nav., etc., Co., supra. 

[h] Prescription—(1) A power 
company may acquire the right to 
flood the lands of an upper riparian 
owner by an open and adverse con- 
tinuation of such conduct for the 
statutory period. Green Bay, etc., 
Canal Co. v. Telulah Paper Co., 140 
Wis. 417, 122 NW 1062. (2) Such 
right is acquired, although the own- 
ership of the dam and of the mills 
supplied with power may be in dif- 
ferent persons, aS where the power 
is sold or leased to mill owners. 
Green Bay, ete., Canal Co. vy. Telulah 
Paper Co., supra. (3) A raising of 
the water merely within the banks 
so as to diminish the water power of 
an upper proprietor is “a flowing of 
lands” within the prescriptive stat- 
Green Bay, etc., Canal Co. v. 
Telulah Paper Co., supra. (4) The 
fact that a dam is unlawful because 
it obstructs the stream without legis- 
lative authority does not prevent the 
running of the statute against one 
whose lands are flowed. Green Bay, 
etc., Canal Co. v. Telulah Paper Co., 
supra, 

[i] Tidal power.—(1) A mere op-.- 
portunity, on account of the situation 
of a mill, to use the tides as a mo- 
tive power for it, is not an easement 
which can be so disturbed as to con- 
fer a right of action. Folsom v. 
Freeborn, 18 R, I. 200. (2) A mill 
owner cannot claim a_ prescriptive 
right by presumption of a lost grant 
to tidal power where the enjoyment 
thereof depends on the maintenance 
of a bridge which was owned by his 
predecessor in title and which the 
latter conveyed to the state without 
reservations. Folsom v. , Freeborn, 


Loss of rights by laches.— 
Water power rights are lost by laches 
where the riparian proprietor makes 
no objection for a long period of 
time to the exclusive appropriation 
of the water by another under stat- 


eee A Le 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Use by municipality.** As to the extent of the 
rights of a municipality to withdraw water from a 
navigable stream for public purposes as against the 
rights of other riparian owners located on the 
stream there is a conflict of authority.*? The rights 
of riparian owners on navigable waters have been 
held to be subordinate to the right of a munici- 
pality to draw its water supply therefrom.** On the 
other hand, it has been held that a municipality 
may not be authorized to deprive other riparian 
owners of their rights to the use of the water.4° A 
municipal corporation bordering on a stream and 
using the water for municipal purposes has only 
the rights of a diverter and user of the water,*® and 
cannot complain of subsequent appropriations of 
water by upper riparian owners causing a sufficient 
diminution in the naturak flow to permit the salt 
water near the mouth of the stream to pollute its 
source of: supply.*’ 

Reasonableness of use.*® A riparian owner on a 
navigable stream may use the flow thereof in any 
manner not inconsistent with the rights of others 
to its use.*9 The use of the water must be a reason- 
able one.®° The uses of the water, both ordinary 
and extraordinary, by the riparian owner must, in 
order to be reasonable, be connected with the occu- 
pation and enjoyment of the riparian lands them- 
selves, and as an incident to such enjoyment.°? 
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Whether or not the use is a reasonable use in view 
of the rights of other riparian proprietors depends 
largely on the circumstances of.each ecase,°? and is 
essentially a question of fact.°° 

[§ 151] 3. Remedies. It has been held that one 
entitled to the use of water may maintain an action 
for a wrongful interference with his right to such 
use,°* even against the state.°® 

Injunction. Injunction is the proper remedy to 
protect riparian rights against invasion.4® Although 
it has been held that a diversion of a natural 
stream from its natural channel in front of the land 
of a riparian proprietor may be enjoined without 
proof of actual or probable damage,°’ there is au- 
thority that not every sensible interference with the 
water of a stream is per se actionable, but, that 
there must either be actual damage, or a reason- 
able possibility of damage, to afford injunctive re- 
lief.°° Where a riparian proprietor cannot protect 
his rights without multiplicity of suits,®® or where 
the invasion of such rights will be continuing and 
the extent of the injurious consequences of doubtful 
pecuniary extent,°° or there is danger that a wrong- 
ful use will ripen into a prescriptive right, equity 
will afford injunctive relief.*t Injunction will not 
lie to prevent an interference with riparian rights 
where an entirely novel claim of riparian use of 
water has not been established at law,®? or where 


utory authority. Grant v. Chesa- [a] Accrual of cause of action.—| tiff’s land, defendant’s acts are con- 
. peake, etc., R. Co., 117 Va. 46, 84 SE} (1) Under a statute providing that} tinuing trespasses which will be en- 
9; Old Dominion Iron, ete., Co. v.| the state will not sue as respects} joined. Western New York Water 
Chesapeake, etc., R. Co., 116 Va..166,| real property, unless the cause of ac-| Co. v. Niagara Falls, 91 Misc. 73, 
81 SE 108. tion accrued within forty years,| 154 NYS 1046 [aff 176 App. Div. 901 


Use of water for pore: generally 
see Waters [40 Cyc 841-843]. 

42. Public and municipal water 
supply generally see Waters [40 Cyc 


764-807]. 
43. Loranger v. Flint, 185 Mich. 
Cog. ets 


454, 152 NW 251. 

44. Minneapolis Mill 
Paul Water Comrs., 56 Minn. 485, 58 
NW 33 [aff 168 U. S. 349, 18 SCt 
157, 42 L..ed. 497]; Crill v. Rome, 47 
HowPr Cin Ya) 398; Moore v. Dallas, 
(Tex. Civ.-A.) 200 SW 870. 

45. Smith v. Rochester, 92 N. Y. 
463, 44 AmR 393. 

46. Antioch v. Williams Irr.. Dist., 
188. Cal. 451, 205 P.688. 


47. Antioch v. Williams Irr. Dist., 
supra. 
48. Reasonableness of use gener- 


ally see Waters [40 Cyc 563]. 

49. Avery v. Fox, 2 F. Cas. No. 
674, 1 Abb. 246; Lancey y. Clifford, 
54 Me. 487, 92 AmD 561 {quot Miller 
y. State, 124 Tenn, 293, 137 SW 760, 
35 LRANS 407, AnnCas1912D 1086]; 
Bouquet v. Hackensack Water Co., 
TO 2 Neva shar. 203; 101n) Avy 379,° Lav A 
1917F 206; Doremus v. Paterson, 65 
N. J. Ea. 711, 55 A 304, 

50. Lancey v. Clifford, 54 Me. 487, 
92 AmD 561 [quot Miller vy. State, 124 
Tenn. 293, 137 SW 760, 35 LRANS 
407, AnnCas1912D 1086; Motl v. 
Boyd, 116 Tex. 82, 286 SW 458; King 
Vv. Schaff, (Tex. Civ. A.) 204 SW 1039. 

[a] Reasonable use for domestic 
purposes is rightful, regardless of 
effect upon other riparian owners 
lower down on the stream, King v. 
Schaff, (Tex. Civ. A.) 204 SW 1039. 

51. Paterson v. Hast Jersey Water 
Co., -74 N. J. EHa..49, 70. A472 [aff 
77 N. J. Ha. 588, 78 A 1134]. 

62, Platt v. Waterbury, 72 Conn. 
531, 45 A 154, 77 AmSR 335, 48 LRA 
691. 

53. Platt v. Waterbury, supra; 
Western New York Water Co. v. Ni- 
agara Falls, 154 NYS 1046 mem [aff 
176 App. Div. 944 mem, 162 NYS 
1149 mem (aff 226 N. Y. 671 mem, 123 
NE 894 mem)]. 

54. Phare 
Mon. (Ky.) 29: 

55.’ Finch v. State. 122 Misc, 404, 
203 NYS 165. r . 


v. Morrison, 14 B. 


wi’ 


where a dam maintained for over 
forty years was not a nuisance, be- 
cause it did not interfere with navi- 
gation of the river, the state’s right 
to assert its title’ to the bed was 
barred, and the owner could lawfully 
use the water of the stream and re- 
cover for the state’s diversion there- 
of. Finch v. State, 122 Misc. 404, 203 
NYS 165. (2) The owner of a dam 
maintained on a navigable stream 
for over forty years was at least a 
licensee, and even if the dam was 
removable at the pleasure of the 
state, he was entitled to recover for 
water previously diverted by the 
state, where no attempt to disturb 
his user had been made. Finch v. 
State, supra. : 

{b] Damages. — In an action 
against the state for diversion of 
water from a milldam the measure 
of damages is the difference between 
the usable value of plaintiff's mill 
with and without the use of the di- 
verted water. Finch v. State, 122 
Mise. 404, 203 NYS 165, 


56. Bissell Chilled Plow Works v. 
South Bend Mfg.. Co., 64 Ind. A. 1, 
111 NE 932; Simmons v. Paterson, 


60 N. J. Eq. 385, 45 A 995, 883 AmSR 
642, 48 LRA 717;, King v. Schaff, 
(Tex. Civ. A.) 204 SW 1039; Houston 
Transp. Co. v. San Jacinto Rice Co., 
(Tex. Civ. A.) 168 SW 1023; Runyard 
v. Oetting Bros. Ice Co., 142 Wis. 471, 
125 NW 931. 

Injunctive relief generally see In- 
junctions 32. C. J. p_ 1. 

57. Saunders y. William Richards 
Co., 2 N. B. Eq. ; 

58. West Kootenay Power, 
Co. v. Nelson, 12 B. C. 34. 

59. Western New York Water Co. 
vy. Niagara Falls, 91 Misc, 73, 154 
NYS 1046 [aff 176 App. Div. 901 mem, 
162 NYS 1149 mem (aff 226-N. Y. 
671 mem, 123 NE 894 mem)]. 

{a] MDlustration—Where defend- 
ant city, operating under a state 
and city’ franchise to take water 
from a stream to supply the _in- 
habitants thereof, uses such water 
by means of a filtration plant from 
which large quantities of impurities 
in solid and offensive form are 
washed. into the stream above plain- 


etc:, 


mem, 162 NYS 1149 mem (aff 226 N. 
Y. 671 mem, 123 NE 894 mem)]. 

60. Houston Transp., Co. v. -San 
Jacinto Rice Co., (Tex. Civ. A.) 163 
SW 1023. i 

61. Paterson v. East Jersey Water 
Co.,. 74. N. J. Eq. 49,70 A 472 [aff 
ieNeyas Eq. 588, eg A 1134]; Western 
New York Water Co. v. Niagara 
Falls, 91 Misc. 73, 154 NYS 1046 [aff 
176 App. Div. 901 mem, 162 NYS 
1149 mem (aff 226 N. Y. 671 mem, 
123 NE 894 mem) ]. 

62. See Paterson v. East Jersey 
Water Co., 74 N. J. Eg. 49, 70 A 472 
[aff 77 N. J. Eq. 588, 78 A "11347. : 

[a] M[lustration. — “Complainant’s 
right to any equitable relief rests 
only on its standing as a riparian 
owner, and it has no standing on 
the claim as a municipality, set up 
in the bill, of a right to construct! 
a sewer system discharging undi- 
luted sewage into the river, and to 
the undiminished flow of the river 
for the purpose of diluting the sew- 
age. No duty or obligation in refer- 
ence to such use of the stream can 
(without compensation) be imposed 


on upper riparian owner or occupant, 


in favor of any other than a riparian 
owner, or giving to any person, ri- 
parian owner or other, the right to 
the flow of the stream for any 
purpose except for the use to which 
riparian owners are naturally and 
independent of statute entitled to 
use it. This claim of right of dam- 
age is entirely novel to our juris- 
prudence, and before being made in 
any case the basis of equitable re- 
lief, either by way of alleged special 
damage or otherwise, should be es- 
tablished at law. In the present as- 
pect of the case, complainant has no 


'standing to enforce this claim of 


qj 


of. the. river by complainant. 


right or damage in a court of equity. 
Its aid is asked with the view of 
further continuance of the pollution 
of the river, and to cut off the sup- 
ply of pure water from several muni- 
cipalities which previously derived 
their supply from the lower Passaic 
under authority of law, and havs 
been compelled to abandon this sup- 
ply largely because of the pollution 
On this 
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injunctive relief would cause great injury to defend- 
ant and might be of serious detriment to the public 
without corresponding advantage to complainant.®* 
However, an injunction will not be denied on the 
ground that the balance of equities precludes it be- 
cause the cost of removing an obstruction woe 
be greater than the benefit to complainants.°* <A 
company which erected a dam across a navigable 
stream to develop water power, and whose stoek- 
holders used the water impounded thereby in pro- 
portion to their holdings of stock, can maintain a 
suit to compel the removal of obstructions below 
the dam which impounded the flow of water and 
thereby lessened the water power of its stockhold- 
ers, although it received no money rentals for its 
water and did not use it in the business in which it 
was engaged.** One who obstructs a navigable 
stream cannot defeat a mandatory injunction at a 
suit of one specially injured by showing that. com- 
plainant did not immediately bring suit to enjoin 
the obstruction, where it does not appear that the 
delay influenced defendant’s conduct.®® A riparian 
owner’s long silence and acquiescence in the openly 
asserted rights of others which are based upon state 
grants of water rights in a navigable river may 
preclude injunctive relief for interference with his 
right to use the water.%* 

Parties. Under a statute®® providing that all 
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persons having an interest in the subject of the 
action and in obtaining the relief demanded shall be 
joined as plaintiffs, a corporation which has erected 
a dam for water power purposes, and its stockhold- 
ers, entitled to use the water for power, may be 
joined in a suit to enjoin an obstruction preventing 
their use of the water for power, although the in- 
jury to each was not identical or in the same de- 
gree.°® Nonriparian lessees and grantees of the 
right to use water are improperly joined as com- 
plainants with riparian owners in a suit against a 
city to restrain the pollution of a stream.7° 

Evidence. The burden is on defendant to show. 
that there is no real ground for apprehension of 
damage,’! and in determining whether defendant 
has sustained this burden regard must be had to all 
of the circumstances of the case.” 

Findings. Where the primary facts found war- 
rant the single inference that obstruction to a 
navigable stream ordered to be removed causes a 
special or serious damage to plaintiffs, that infer- 
ence will be drawn, although not specially found." 

[§ 152] F. Access to Water—1. In General. Al- 
though in some jurisdictions restricted to the bound- 
aries of his property’* a riparian or littoral owner 
has in general the right of access to navigable water 
in front of his land,’° which right is distinet from, 
and in addition to, the general right of the public 


claim complainant has no_ standing 
for equitable relief of any kind, but, 
if it has any claim, must be left to 
its action at law for damages.” Pat- 
erson v. East Jersey Water Co., 74 
Ne esti: 49) 70) A +472) Pati 7% IN. fd: 
Eq. 588, 78 A 1134]. 

63. Simmons vy. Paterson, 60 N. J. 
Eq. 385, 45 A 995, 88 AmSR 642, 48 
LRA 717. 

64. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 922. 

65. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., supra. 

66. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., supra, 

67. Grant v. Chesapeake, etc., R. 
Co., 117 Va. 46. 84 SE 9; Old Domin- 
ion Iron, etc., Co. v. Chesapeake, etc., 
RB: Co;, 116°Va. 166, 81 SH \108 

68. See statutory provisions. 

69. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932. 

70. Doremus y. Paterson, 65 N. J. 
Eq. 711, 55 A 304, 


71. West Kootenay Power, etc., 
Co. v. Nelson, 12 B. C. 34. 
72. West Kootenay Power, etc., 


Co. v. Nelson, supra. 

[a] Evidence held sufficient to 
show lack of reasonable apprehen- 
sion of damage to plaintiff's rights 
from conduct of defendant. West 
Kootenay Power, etc., Co. v. Nelson, 
12 B. C84. 

73. Bissell Chilled Plow Works v. 
South Bend Mfg. Co., 64 Ind. A. 1, 
111 NE 932. 

74. See infra § 153. 

75. U. S.—vU. 8. v. River Rouge 
Impr, Co; 269 Ul S.4i1, 46 SCt 144) 
70 L. ed. 339; Yates vy. Milwaukee, 
10 Wall, 497, 19 L. ed. 984; U.'S. v. 
Pennsylvania Salt Mfg. Co., 16 F. 
(2d) 476; Kirwin v. Mexican Petro- 
leum Co., 267 Fed. 460; Worthen 
Lumber Mills v. Alaska Juneau Gold 
Min. Co., 229 Fed, 966, 144 CCA 248; 
Oregon Coal, etc., Co. v. Anderson, 
206 Fed. 404, 124 CCA 286; York 
Haven Water, etc., Co. v. York Haven 
Paper Co., 201 Fed. 270, 119 CCA 508; 
Hall v. Hobart, 186 Fed, 426, 108 
CCA 348; Decker v. Pacific Coast SS. 
Co., 164 Fed. 974, 91 CCA 102; Colum- 
bia Canning Co. v. Hampton, 161 Fed. 
60, 88 CCA 224; McCloskey v. Pacific 
Coast Co., 160 Fed. 794, 87 CCA 568, 


22 LRANS 673; Lewis v. Johnson, 76 
Fed. 476; Paine Lumber Co. v. U. S., 
55 Fed. 854; Case v. Toftus, 39 Fed. 
730, 5 LRA 684, 

Ala.—McDonnell v. Murnan Ship- 
building Corp., 210 Ala. 611, 98 S 
887; Mobile Transp. Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 34, 
13 LRANS 352; Hagan v. Campbell, 
8 Port. 9, 33 AmD 267. 

Alaska.—Alaska Juneau Gold Min. 
Co. v. Northern Lumber Mills, 5 
Alaska 269; Barron v. Alexander, 4 
Alaska 591; Thompson v. Pelton, 4 
Alaska 510; Young v. Fitzgerald, 4 
Alaska 52; Pacific Coast Co. y. Mc- 
Closkey, 3 Alaska 77; Juneau Ferry 
Co. v. Alaska SS. Co., 1 Alaska 533; 
Sutter v. Heckman, 1 Alaska 81. 

Cal.—San Francisco ae Union v. 
R. . R. Petroleum, Co., 144 
Cal. 134, 77 P 8238, 108 OAMISR 72, 66 
LRA 242. 

Fla.—Freed v. Miami Beach Pier 
Corp., 112 S 841, 52 ALR 1177; Bric- 
kell v. Trammel, 77 Fla. 544, 82 S 
221; Thiesen v. Gulf, etc., R. Co., 75 
Fla, 28; 78 § 491, LRA1918B 718: 
eae Vv. Mabry, 58 Fla. 398, 50 Ss 

Ida.—Moss v. Ramey, 14 Ida. 598, 
95 P 518; Johnson vy. Johnson, 14 
Ida. 561, 95 P 499, 24 LRANS 1240 
[both overr on other grounds Moss 
v. Ramey, 25 Ida. 1, 136 P 608}. 

Ill.—Miller y. Lincoln Park Comrs., 
278 Ill. 400, 116 NE 178, 

Iowa.—Park Comrs. v. Taylor, 133 
Iowa 4538, 108 NW 927. 

Ky.—Nugent v. Mallory, 145 Ky. 
824, 141 SW 850. 
Oe ee v. Baltimore, 53 Md. 

Mich.—Kavanaugh vy. Baird, 217 
NW 2; Stuart v. Greanyea, 154 ‘Mich. 
132, 117 NW 655, 25 LRANS 257. 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 
139; Reeves v. Backus-Brooks Co., 
83 Minn. 339, 86 NW 337; Union De- 
pot, etc., Co. v. Brunswick, 31 Minn. 
297, 17 NW 626, 47 AmR 789; Carli 
v. Stillwater Str Rete moo, 28 Minn. 
373, 10 NW 205, 41 AmR 290; Bris- 
bine v. St.’ Paul, eter, aR Cos 23 Minn. 

Mo.—Myers v. St. Louis, 82 Mo. 
367 [writ of error dism 113 U. S. 566, 
5 SCt 640, 28 L. ed, 1131]; Hobart- Lee 
Tie Co. v. Stone, 135 Mo. A. 438, 117 


Sw 604. 

N. J.—Bouquet v. Hackensack Wa-: 
fer “C6. 290" Ne 8 LP 20 Sh tod eA 3 aoe 
LRAI9i7F 206. 

N. Y.—Hinkley v. State, 234 N. Y. 
309, 1387 NE 599; Barnes v. Midland 
R, ‘Terminal Co., LOS VND AY SSS 18) 85 
NE 1093, 127 AmSR 962; Brookhaven 
Vv. Smith, 188 N. Y. 74, 80 NE 665, 
9 LRANS 326, 11 AnnCas 1; White v. 
Nassau Trust Co., 168 N. ¥: 149, 61 
NE 169, 64 LRA 275; Saunders v. 
New York Cent., etc., R. Co., 144 N. 
Yo Tb) (S83) sNBN 992) 43) Atm be ar oF 
26 LRA 378; Rumsey v. New York. 
ete) FRE Con PSS) INES 9 Se) NS 
654, 28 AmSR 600, 15 LRA 618; 
Thompson v. State,’ 204 App. Div. 
684, 198 NYS 590; Burns v. New 
York, 178 App. Div. 615, 165 NYS 
$15 [aff 232 N. Y. 523 mem, 134 NE 
556 mem]; Chism vy. Smith, "174 App. 


“Div. 3232, 160 NYS 813; Hard v. Blue 


Points Co., 170 App. Div. 524, 156 
NYS 465; Peo. v. Woodruff, 30 App. 
Div. 48, 51 NYS 515 (aff 157 Novy: 
709 mem, 53 NE 1129 mem]; Hedges 
v. West Shore R. Co., 80 Hun 310, 30 
NYS 92 [rev on other grounds 150 
N. Y. 150, 44 NE 691, 55 AmSR 660}; 
Nolan y. Rockaway Park Impr. Co., 
76 Hun 458, 28 NYS 102; Stewart v. 
Turney, 117 Misc. 398, 191 NYS 342 
fam 237 “NOY: Ee 142 NE 437, 31 
ALR 960]; Nevins v. Friedauer, 113 
Misc, 437, 184 NYS 894 [mod on other 
grounds 198 App. Div. 250, 1909 NYS 
682]; Hempstead v. Lawrence, 70 Misc, 
52, 127 NYS 954 rev on other grounds 
147 App. Div. 6 4, 182 NYS 615]. ; 

Oh.—State v. Cleveland, BtC;, sR. 
Co., 94 Oh. St. 61, 118 NE 677, LRA 
1917A 1007; White v, Cleveland, 12 
OhNPNS 225 (aff 14 Oh. Cir. Ct. N.S. 
369, 33 Oh. Cir. Ct. 317 (aff 87 Oh. 
St. 482 mem, 103 NE 1135 mem)]. 

Or. —Eagle Cliff Fishing me v. Me- 
Gowan, 70 Or. 1, 137 P 76 

Pa. Philadelphia Vv. Come 284 Pa. 
225, 130 A 4 

R. i. ARnode Island Motor Co. vy. 
Providence, 55 A 696. < 

Tex.—Gibson y. Carroll, (Civ. A.) 
180 SW 6380. 

Va.—Grinels vy, Daniel, 110 Va. 874, 
67 SE 534; Groner v. Foster, 94 Vai 
650, 27 SB 493; Alexandria, etc., R. 
Co. v. Faunce, 31 Gratt. (72 Va.) 
761; Norfolk City v. Cooke, 27 Gratt. 
(68° Va.) 430. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to use such waters,’* or to use the beach,’ it is 
analogous to that of an abutter upon a highway,’® 
and is the same whether the land abuts on tidal 
or nontidal water.7® This right of access is a prop- 
erty right,®° but it is a right of access only®! for 
navigation or other lawful purposes®? in the nature 
of an easement,®* and does not constitute a title or 
ownership in land under water, title to which is not 
otherwise possessed by the riparian owner.** The 
right of access attaches to the entire frontage of 
the riparian owner®®> at least presumptively.®® It is 
not limited to mere physical passage over the tide- 
land,®* although it ineludes the right of passage over 
such land even when exposed by the receding tide.®* 
It has been held, however, that the right of access 
is limited to the front of the upland®® and hence 
does not include the right of access to a pier from 
the side,9° although it has been held to the con- 
trary that an upland owner who has a pier con- 
structed at or near the side boundary of his land 
has the right of access to the side of such pier over 
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adjacent land under water privately owned by an- 
other.®+ 

Extent of use. A riparian owner’s right of ac- 
cess to the navigable water in front of the upland 
comprehends, necessarily and justly, whatever is 
needed for the complete and innocent enjoyment 
of that right.°? The owner of the uplands cannot 
so exercise his right of passage or access to the 
channel as to destroy or unreasonably interfere 
with the right of the state to put its own land to 
such use as it may think proper, or in such a way 
as to prevent other persons to whom the sovereign 
has granted the bed of the river, or some portion 
of it, from using their own property in a reason- 
able way.°? The right of access and of navigation 
does not include any right arising from the use 
of the land under water or the bed of the river 
below high-water mark.%* 

Enlargement of right. The right of access of the 
riparian owner cannot be enlarged at will or ac- 
cording to his convenience or necessity but he has 
591. 


Wis.—Doemel v. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969. 

Eng.—North Shore R. Co. _v. Pion, 
14 App. Cas. 612; Lyon v. Fishmon- 
gers’ Co., 1 App. Cas. 662; Coppinger 
v. Sheehan, [1906] 1 Ir. 519. 

Can.—Pion v. North Shore R. Co., 
ae S. C. 677 [aff 14 App. Cas. 
612]. 

< B.— Byron v. Stimpson, 17 N. B. 
697, 

Ont.—Haggerty v. Latreille, 29 
Ont. L. 300, 5 OntWN 3, 14 DomLR 
532; Reg. v. Buffalo, etc., R. Co., 23 
U. C. Q. B. 208. 

Newfoundl.—Smith v. 
Newfoundl. 278. 

[a] Access to island.—Hershey, v. 
Kerbaugh, 242 Pa, 227, 88 A 1009.. 

[b] Shoaling.—To preserve his 
right of access the riparian owner 1S 
entitled to have the natural depth 
of the water in front of his prop- 
erty maintained and to prevent its 
shoaling by the dredging operations 
of an adjoining owner. Sinclair Re- 
fining Co. v. Smith, 13 F. (2d) 68. 

76. U. S.—McCloskey v. Pacific 
Coast Co., 160 Fed. 794, 87 CCA 568, 
22 LRANS 673. 4 

Cal.—San Francisco Sav. Union vy. 
R. G. R. Petroleum, etc., Co., 144 Cal. 
134, 77 P 823, 108 AmSR 72, 66 LRA 
242, 
Me.—Smart v. Aroostook Lumber 
Co., 103 Me. 37, 68 A 527, 14 LRANS 
1083. : 

Minn.—Reeves v. Backus-Brooks 
Co., 83 Minn. 339, 86 NW 337. 

N. Y.—Tiffany v. Oyster Bay, 234 
N. Y¥. 15, 1386 NE 224, 24 ALR 1267. 

_Eng.—North Shore R. Co. v. Pion, 
14 App. Cas. 612; Bell v. Quebec, 5 
App. Cas: 84; Lyon v. Fishmongers 
Co., 1 App. Cas, 662; Atty.-Gen. v. 
Thames Conservators, 1 Hem. & M. 1, 
71 Reprint 1. 

Right of public see supra § 50. 

77. Johnson v. May, 189 App. Div. 
196, 178 NYS 742, 

Right of public see supra § 142. 

7g, Alaska Juneau Gold Min. Co. 
vy. Northern Lumber Mills, 5 Alaska 
269; Lyon vy. Fishmongers’ Co., ak 
App. Cas. 662. 

Rights of abutters upon highways 
in general sce Highways § 263. 

79. Mobile Transp. Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 34, 
13 LRANS 352; Barnes v. Midland R. 
Terminal Co., 193 N. Y. 378, 85 NE 
1093, 127 AmSR 962; North Shore R. 
Co. v. Pion, 14 App. Cas. 612; Lyon v. 
Fishmongers’ Co., 1 App. Cas. 662. 

80. U. S.—Yates v. Milwaukee, 10 
Wall, 497, 19 L. ed. 984; Van Dolsen 
v. New York, 17 Fed. 817, 21 Blatchf. 


Grieve, 8 


4. 
Pe amido maeron v. Alexander, 4 
Alaska 591. 

Fla.—Broward v. Mabry, 58 Fla. 
398, 50 S 826. " 

Ida.—Shepard v. Cceur -d’Alene 


Lumber Co., 16 Ida. 293, 101 P 591. 
eee ene: v. Gordon, 182 Ill. A. 
Mass.—Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 124, 24 
LRANS 79. 
Sat arg hy atid ve “Baird, ) 217 


N. Y.—White, Gratwick & Mitchell, 
Inc. v. Empire Engineering Co., Inc., 
125 Misc. 47, 210 NYS 563 [aff 211 
App. Div. 834 mem, 206 NYS 973 mem 
(aff 240 N. Y. 648 mem, 148 NE 743 
mem) ]. 

Or.—Hanson v. Thornton, 91 Or. 
585, 179 P 494, 

R. I.—Rhode Island Motor Co. v. 
Providence, 55 A 696. 

Va.—Grinels v. Daniel, 110 Va. 874, 
67 SE 534. 

Wis.—Doemel v. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969. 

[a] Deprivation by filling in.— 
Although a town owns the fee of 
lands under navigable waters, it 
cannot fill in and reclaim such lands 
so as to deprive the upland owner of 
his right of access to the waters. 
ret v. Travis, 223 N. Y. 150, 119 NE 

[b] Right to protection.—A ripa- 
rian owner’s right of access to the 
navigable water in front of his up- 
land is a valuable right, and is en- 
titled to the protection of the law 
unless the foreshore has been ap- 
propriated by the general govern- 
ment to some superior and lawful 
public use, as by grant to a muni- 
cipality, or for navigation purposes. 
Brookhaven v. Smith, 188 N. Y. 74, 80 
NE 665, 9 LRANS 326, 11 AnnCas 1. 

81. Shively v. Bowlby, 152 U. S. 
1, 14 SCt 548, 38° L. ed: 331. 

[a] Right to have tide flow to 
property.—The right of access does 
not include the right to have the 
tide flow to the property for drainage 
purposes if it is not accessivdle by 
navigation from the sea. Henry ‘v. 
Newburyport, 149 Mass. 582, 22 NE 
15,5: LRA 179: 

82. Tiffany v. Oyster Bay, 234 N. 
Y. 15, 186 NE 224, 24 ALR 1267 (in- 
cluding bathing and fishing). 

[a] The right includes the rights 
to fish, bathe, and navigate, subject 
to governmental regulation. Freed 
v. Miami Beach Pier Corp., (Fla.) 112 
S 841, 52 ALR 1177. 

{b] In Alaska “the owner of the 
upland has only a right of way over 
the tidelands to reach the navigable 
water, and that only if he needs such 
easement and exercises it in a reason- 
able way.” Strong v. Gilmore, 6 
Alaska 384, 387. To same_ effect 
Sheldon v. Masserschmidt, 247 Fed. 
104, 159 CCA 322; Columbia Canning 
Co. v. Hampton, 161 Fed. 60, 88 CCA 
224; Alaska Juneau Gold Min. Co. v. 
Northern Lumber Mills, 5 Alaska 
269; Barron vy. Alexander, 4 Alaska 


83. Alaska Juneau Gold Min. Co. 
v. Northern Lumber Mills, 5 Alaska 
269; Barron v. Alexander, 4 Alaska 
591; Kavanaugh vy. Baird, (Mich.) 
217 NW 2; Heaéges v. West Shore R. 
Co., 150 N. Y. 150, 44 NE 691, 55 
AmSR 660; Burns v. New York, 178 
App. Div. 615, 165 NYS 615 [aff 232 
N. Y. 523 mem, 134 NE 556 mem]; 
Chism v. Smith, 138 App. Div. 715, 
123 NYS 691; O’Neil v. Murray, 120 
Misc. 151, 198 NYS 705: 

84. Shively v. Bowlby, 152 U. S. 
1, 14 SCt 548, 38 L. ed. 381. 

Title or ownership of land see in- 
fra §§ 207-247. 

85. Tiffany v. Oyster Bay, 234 N. 
Ys 15,9136) NEN '224' 94) AOR A267 
O'Neil vy. Murray, 120 Misc. 151, 198 
oe 705; Rorison v. Kolosoff, 15 B. 

[a] In Alaska.—‘“It does not fol- 
low, because the littoral owner has a 
right of access from every point of 
kis land to navigable waters, that 
he can insist on proceeding from 
every Such point in a course at right 
angles to his shore line.” Barron v. 
Alexander, 4 Alaska 591, 597. 

86. Robinson vy, Fred. B. Higgins 
Co., (Me.) 135 A 901. y 

87. Alaska Juneau Gold Min. Co. 
v. Northern Lumber Mills, 5 Alaska 
269, 271. 

“Access for the upland owner to 
and from the navigable water does 
not mean necessarily access for him 
merely as a pedestrian, or as an 
equestrian, or as a teamster. It 
means access to or from the water 
in the usual way by which such 
access is attained and enjoyed; and 
that is dependent upon the purpose 
for which such access is desired, and 
upon the reasonableness of the man- 
ner in which it is proposed to make 
such right available.” Alaska Ju- 
neau Gold Min. Co. v. Northern Lum- 
ber Mills, supra. 

88. Coppinger v. Sheehan, [1906] 

etc., Mfg. 


1 Ir. 519 

89. Dooley v. Proctor, 

Co., 77 Misc. 398, 1837 NYS 737 [rev 
on other grounds 158 App. Div. 429, 
148 NYS 650]. 

90. Jenks v. Miller, 14 App. Div. 
474, 483 NYS 927; Milwaukee-Western 
Fuel Co. v. Milwaukee, 152 Wis. 247, 
139 NW 540. 

91. New York Dock Co. v. Flinn- 
O’Rourke Co., 198 App. Div. 376, 190 


NYS 588; New York Dock Co. v. 
Flinn-O’Rourke Co., 121 Mise. 155, 
200 NYS 347. 


92. Brookhaven v. Smith, 188 N. 
Y. 74, 80 NE 665, 9 LRANS 326, 11 
AnnCas 1. 

93. Hedges v. West Shore R. Co., 
150 N. Y. 150, 44 NE 691, 55 AmSR 
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no ground for complaint so long as the natural con- 
dition of things is left practically unchanged and 
opportunity afforded at all times for reasonable 
methods of access.°> On the other hand, the right 
of the owner to enjoy access to the navigable chan- 
nel in a reasonable manner is not limited to such 
means as exist or are in use at the time of the 
construction of an alleged obstruction.®*® 

Apportionment of rights. As between adjacent 
or opposite owners the right is equitably appor- 
tioned.®? } 

[§ 153] 2. Lands to Which Rights Attach.°* The 
land with respect to which the right of access is 
claimed must be littoral or riparian,®® but the right 
of access does not ordinarily depend upon the owner- 
ship of the lands between low-water mark and the 
line of navigability,t or of land below high-water 
mark.2 So a grant of land under water does not 
entirely cut off the right of the upland owner to 
access,? although in some jurisdictions, wherein no 
rights are recognized as appurtenant to upland, 
tideland, or shore land in its-natural condition be- 


95. Hedges v. West Shore R, Co., 
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cess to navigable water has already 5. 


yond the boundaries ef the property,* a right of 
access to the navigable channel over intervening 
land above or below low water must arise from a 
grant by the owner of the intervening property.° 
Notwithstanding the space between the meander line 
of a riparian owner upon the Great Lakes and navi- 
gable water has become dry land the state cannot 
put such dry land to any use which will infringe 
the riparian owner’s right of access.® ; 

Street end. Where a street terminates at high 
water, the public,’ and more particularly one whose 
property abuts upon a street down to the high- 
water line,’ has a right of passage to navigable 
water, and where a highway extends to the edge 
of a river, the ownership of shore lands and lands 
under water is subject to the public right of pass- 
ing thereon to the water’s edge.® So the publie 
has a right of. access over a railroad easement for 
railroad use under a grant from the state upon 
made land upon the water front.?° 

Effect of change of shore line.11 The removal of 
the. shore line back from its natural line does not 


Port of Seattle v. Oregon, etc., 


[§§ 152-153 


supra, ; 

[a] Rule applied.—Where a rail- 
road corporation has acquired title 
to a strip of land under the waters 
of a navigable river in which the 
tide ebbs and flows from the state, 
in pursuance of legislative authority, 
and has constructed a railroad struc- 
ture thereon in such a way as to 
leave a reasonable and suitable mode 
of access to the navigable channel of 
the river for riparian owners, its 
rights are established and cannot be 
impaired or the structure rendered 
unlawful by the fact that a riparian 
owner has devoted his property to 
uses which may,. for greater conven- 
ience, require other modes of access 
not a natural or necessary incident 
of ownership of the uplands and 
which are inconsistent with the ex- 
istence of the railroad structure. 
Hedges v. West Shore R. Co., 150 N. 
Y. 150, 44 NE 691, 55 AmSR 660. 

96. Hedges v. West Shore R, Co., 
supra. 

97. See cases infra this note. 

[a] Each of the owners on a small 
semicircular bay can have only an 
equitable portion of the approaches 
to deep water, and a court of equity 
will protect their several rights by 
injunction. Martin v. Heckman, 1 
Alaska 165. 

{b] Cities on opposite sides of a 
navigable channel and invested with 
title to the land have the natural 
and equal right of access to the 
water. Alameda v, Oakland, 198 Cal. 
566, 246 P 69; Oakland y. Oakland 
Water Front Co., 118 Cal. 160, 50 P 
277. 

98. Basis of riparian rights gen- 
erally see supra §§ 138, 140-142. 

‘99. U. S.—Pacific Coast Co. Vv. 
James, 234 Fed. 595, 148 CCA 361; 
McCloskey v. Pacific Coast Co., 160 
Fed. 794, 87 CCA 568, 22 LRANS 673. 

Alaska.—Strong v. Gilmore, 6 
Alaska 384; Decker v. Pacific Coast 
SS. Co., 3 Alaska 230. 

Cal.— Hasbrouck vy. Cabill, 54 Cal. 
fA 1 200" Pe O79) 

Eng.—North Shore R. Co. v. Pion, 
14 App. Cas. 612, 

Ont.—Twin City Ice Co. v. Ottawa, 
34 Ont. L. 358, 8 OntWN 607, 24 
DomLR 873; Merritt v. Toronto, 27 
Ont. L. 1, 20, 3 OntWN 1550, 22 Ont 
WR 710, 6 DomLR 152 [dism app 23 
Ont, L. 365, 2 OntWN 817, 18 OntWR 
613, and app dism 48 Can. S. C. 1, 
12 DomLR 734, and quot Cyc]. 

“If there is a new ownership be- 
tween the tidelands abutting upon 
his upland and the navigable water, 
then of course he has no easement 
over the tidelands, because his ac- 


47 SE 875, 102 AmSR 865 


been cut off by the intervening own- 
ership.” Strong y. Gilmore, 6 Alaska 
384, 388. 

[a] A nonriparian owner has no 
right to trespass on the land of an- 
other for the purpose of reaching the 
navigable waters beyond. . Coudert 
v. Underhill, 107 App. Div. 335, 95 
NYS 134; Brookhaven v. Smith, 98 
App. Div. 212, 909 NYS 646 [rev on 
other grounds 188 N. Y. 74, 80 NB 
665, 9 LRANS 326, 11 AnnCas 1], 

[b] Intervening street.—(1) The 
dedication by the riparian owner of 
a strip of land fronting on the water 
for the purpose of a street merges 
his individual right of access in the 
public right which becomes continu- 
ous from the street to the water. 
Pacific Coast Co. v, James, 234 Fed. 
595, 148 CCA 361; McCloskey yv. Pa- 
cific Coast Co., 160 Fed. 794, 87 CCA 
568, 22 LRANS 673. (2) But the 
right of access is not severed by the 
laying out of a street without hav- 
ing lawfully acquired the interest of 
the upland owner. Worthen Lumber 
Mills v. Alaska Juneau Gold Min. 
Co., 229 Fed. 966, 144 CCA 248. 

{c] Right of action.—The owner 
of nonriparian lands cannot maintain 
an action: to abate the maintenance 
of an obstruction in the water on the 
theory that it interferes with access 
to the water, as such owner has no 
right other than that enjoyed by the 
public. Hasbrouck y. Cabill, 54 Cal. 
Ay 142200: P 979. 

1. U. S.—Yates v. Milwaukee, 10 
Wall. 497, 19 LL. ed. 984; Dalton v. 
Hazelet, 182 Fed. 561, 105 CCA 99. 

Alaska.—Pacific Coast Co. v. Mc- 
Closkey, 8 Alaska 77. 

Cal.—San Francisco Savy. Union y. 
Ry. GR. Petroleum, etc... Co.; 144 
Cal. 134, 77 P 823, 103 AmSR 72, 66 
LRA 242, 


Conn.—Walz v. Bennett, 
537, 111 A 834. 

N. Y.—Sage v. New York, 154 N. Y. 
61, 47. NE 1096, 61 AmSR, 592, 38 
LRA 606. 

Va.—Taylor v. Com., 102 Va. 759, 


95 Conn. 


2,, Thiesen‘v, Gulf, ete. R..Co., 75 
Fla. 28, 78 S 491, LRA1918B 718. 

3. Oelsner v. Nassau Light, etc., 
Co., 184 App. Div. 281, 118 NYS 960. 

[a] Restriction of easement.—The 
upland owner is entitled only to a 
reasonable use of his easement con- 
sistent with the state’s right to make 
such use of the land as the public 
interestS may require. Oelsner_ vy. 
Nassau Light, etc., Co., 1384 App. Div, 
281, 118 NYS. 960. 

4. Title to submerged land see 
infra §§ 207-247. 


R,, \COn.1255 Uy So 55bp hl (SGt 237 eo 
L. ed. 500 (Washington); Koyner -v. 
Miner, 172 Cal, 448, 156 P 1028; Henry 
Dalton, ete., Co. v. Oakland, 168 Cal. 
463, 143 P 721; Oakland v. Wheeler, 
84 Cal. A. 442, 168 P 23. 

[a] Rule applied.—(1) One hold- 


‘ing lots bounded by the line of or- 


dinary high tide cannot enjoin one 
claiming under a lease from the city 
approved by the state from cutting 
off his free access to navigable wa- 
ters. Koyner v. Miner, 172 Cal. 448, 
156 P 1023. (2) The state may as 
against the shore owner authorize a 
city as its agent to improve the tide- 
lands in aid of navigation and com- 
merce. Henry Dalton, etc. Co. v. 
Oakland, 168 Cal. 463, 143 P 721. 

[b] In Washington (1) so com- 
plete is the absence of riparian or 
littoral rights that the grantee of 
uplands bordering on a natural wa- 
terway does not acquire any right of 
access over the intervening land and 
water area to the navigable channel. 
Lownsdale v. Grays Harbor Boom 
Co., 54 Wash. 542, 108 P 833. (2) 
Such grantee cannot complain of an- 
other who erects a structure -below 
high-water mark. Muir v. Johnson, 
49 Wash. 66, 94 P 899. (3) The state 
may, subject to the superior rights 
of the United States, wholly divert a 
navigable stream, sell the river bed, 
and yet in doing so invade no right 
of the upland owners whose land is 
thereby separated from all contact 
with the water. Hill v. Newell, 86 
Wash. 227, 149 P 951: Newell v. 
Loeb, 77 Wash. 182, 187 P 811. (4) 
The mere fact that tideland adjoin- 
ing a natural waterway, deepened 
and confined by the state, has been 
filled in, does not under the law of 
Washington confer upon the state’s 
grantee, as appurtenant to the land, 


riparian rights in the adjoining navi- 


gable waters. Port . of* Seattle vy. 
Oregon, etc., R. Co., 255 U. S. 56, 41 
SCt 237, 65 L. ed. 500. (5) Riparian 
owners have the right’ of access to 
the waters for navigation, alt ough, 
broadly speaking, they are shid to 
have no riparian or littoral rights. 


Hulet yv. Wishkah Boom Co., 54 
bir 510, 103 P 814, 182 AmSR 

6. Kavanaugh vy. Bai d, 
ote tens g air (Mich.) 


7. Hard v. Blue Points Co. } 
App. Div. 524, 156 NYS 465. nigel 

Y ard v. ue Points Co., supra. 

9. Helfenstein vy. Retehentact. : 23 
Pa," Co;066: , 

10. Grand Trunk R. Co. 
ronto, 42 Can. S: C. 613. 

11. Accretion see infra § 192. 


v.. To- 


5 ‘ . . F { 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 153-155] 


take away the free access to the shore so removed 
for all vessels, boats, and persons.12 So where a 
dock line is extended further into a river, the ripa- 
rian owner’s right of access is not thereby cut off.1% 
Where the owner of uplands under e¢laim of title 
to tideland in front thereof and after a favorable 
judicial decision fills in the tideland, he will not 
upon a subsequent unfavorable adjudication be 
unduly and unnecessarily deprived of his natural 
rights as owner of the upland.‘* The right of a 
riparian owner upon the Great Lakes to access to 
navigable waters for all lawful purposes extends 
from the meander line to such navigable water, 
even though the intervening space has becbme by 
aceretion and reliction dry land after the govern- 
ment survey and the admission of the state to the 
Union.1® Where, as a result of measures taken by 
the owner of the foreshore with the knowledge and 
assent of the crown to protect the foreshore from 
erosion, land is formed in front of his property, 
his foreshore rights are not thereby destroyed.*® 

[§ 154] 3. Public Control of, or Interference with, 
Right. The right of the riparian owner to access 
is qualified and subordinate to the public right of 
navigation ;17 it must yield to the demands of public 
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commercial necessity,'® and is subject to rules and 
regulations imposed by the legislature for the pro- 
tection of public rights.1° Hence, it does not pre- 
vent the state from assuming jurisdiction and con- 
trol over the bed and banks of a stream between 
high and low water marks,?? or from making 
changes in the interests of navigation, even though 
the right of access be cut off.2 So the owner is 
without remedy where his rights are interfered with 
through the improvement of navigation or the regu- 
lation of commerce by the government.22. But it 
has been held that, where the state sells land in 
the bed of a navigable stream in violation of the 
trust in which in the particular jurisdiction it is re- 
garded as holding such land for the benefit of pub- 
lic rights of navigation and fishery, a riparian owner 
whose right of access is injured will be granted 
relief,?? 

_[§ 155] 4. Remedies.*4 Inasmuch as the obstruc- 
tion of riparian access produces a private injury 
different from that suffered by the public at large,” 
any act which makes the front of his land less ae- 
cessible to the water is an injury for which an 
action for damages may be brought.2¢ Where the 
riparian owner is deprived of such right of access, 
LRANS 1083. 


12. Cram vy. Ryan, 25 Ont. 524. 

13. O’Neil v. Murray, 120 Misc. 
151, 198 NYS 705. . 

[a] Right to fill—The riparian 
owner has a right in the nature of 
an easement over the intervening 
strip and may fill it in for greater 
access. O’Neil v. Murray, 120 Misc. 
151, 198 NYS 705. 

14. Tiffany v. Oyster Bay, 234 N. 
Y. 15, 186 NE 224, 24 ALR 1267. 

15. Kavanaugh y. Baird, (Mich.) 
217 NW 2. 

16. Atty.-Gen. v. Holt, [1915] A. 
€.°599 


17. Brookhaven v. Smith, 188 N. 
Y. 74, 80 NE 665, 9 LRANS 326, 11 
AnnCas 1. 

{a] For example (1) where one in 
the exercise of his right to navigate 
a river brings his lumber down to 
the mouth of the river and secures 
it there; for a reasonable time until 
it can be taken away by tugboats, 
which constitutes the only practical 
way of moving it, it is not an il- 
legal interference with the rights ofa 
riparian owner, although it may for 
a time prevent him from having free 
access to the river. Quiddy River 
Boom Co. v. Davidson, 25 N. B. 580. 
(2) Nor is it such an interference if 
in the course of bringing down his 
lumber he is delayed by wind and 
currents and it is left by the ebbing 
of the tide on the flats between high 
and low water marks. Quiddy River 
Boom Co. v. Davidson, supra. (3) 
However, what constitutes a reason- 
able use or a reasonable time in 
which the lumber may be allowed to 
remain obstructing the riparian own- 
er’s access depends upon circum- 
stances such as the quantity of lum- 
ber in the river at the time, the 
state of the weather, and the tides 
and other matters. Quiddy River 
Boom Co. v. Davidson, supra. 

18. Brookhaven v. Smith, 188 N. 
Y. 74, 80 NE 665, 9 LRANS 326, 11 
AnnCas 1. ; 

19. Brookhaven v. Smith, supra. 

20. McGilvra v. Ross, 161 Fed. 
398 [aff 164 Fed. 604, 90 CCA 398 
(rev on other grounds 215 U. S. 70, 
30 SCt 27, 54 L. ed. 95)]; Park Comrs, 
vy. Taylor, 133 Iowa 453, 108 NW 927. 

21. Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 124, 24 

RANS 79. 
a Gibson v. U. S., 166 U. S. 269, 
17 SCt 578, 41 L.-ed. 996; Whiteside 
vy. Norton, 205 Fed. 5, 1238 CCA 313, 
45 LRANS 112 [app dism 239 U. Ss. 
144, 36 SCt 97, 60.L. ed. 186]; Rum- 
sey v. New York, etc. R. Co.,.5133 
N. Y. 79, 30 NE 654, 28 AmSR 600, 


ber Co., 


15 LRA 618; Thompson v. State, 204 
App. Div. 684, 198 NYS 590. 

“Right of access of the riparian 
owner to the deep or open waters, 
which the public policy of this state 
recognizes, is limited to access from 
the ‘front’ of his uplands and it is 
also ‘subordinate to the exercise of 
the power of the legislature or of 
the Congress for the improvement of 
navigation or for the regulation of 
commerce.’”’ Dooley v. Proctor, etc., 
Mfg. Co., 77 Misc. 398, 400, 137 NYS 
737 [rev on other grounds 158 App. 
Div. 429, 148 NYS 650]. 

[a] Where a fender constructed 
governmental authority to 
guide a craft through the draw span 
of a railroad bridge interferes with 
the access of a riparian owner to 
the channel, the injury is incidental 
to navigation and gives rise to no 
liability. Fish v. Chicago Great 
Western R. Co., 125 Minn, 380, 147 
NW 431. 

{b] The determination by the 
state legislature of the nature and 
extent of improvements to be made 
is conclusive. Thompson v. State, 
204 App. Div. 684, 198 NYS 590. 

[ec] Federal license.—(1) The 
owner of tidelands on a navigable 
stream cannot be deprived of his 
right to draw seines along his lands 
by the erection of fish traps by pri- 
vate individuals under federal license 
on the theory that such persons are 
acting under the jus publicum. John- 
son y. Jeldness, 85 Or. 657, 167 P 798, 
LRA1918A 1074. (2) It will not be 
presumed that a license from the 
federal government to construct a 
log boom authorizes its construction 
in such a way as to obstruct the ac- 
cess of another riparian owner. Fell- 
man vy, Tidewater Mill €Co., 78 Or. 1, 
152 P 268. 

23. Cook v. Dabney, 70 Or. 529, 
TOOT eros ' 

24. Compensation for invasion of 
right see Eminent Domain § 135. 

25. San Francisco Say, Union v. 
R. G. R. Petroleum, etc., Co., 144 Cal. 
134, 77 P 828, 103 AmSR 72, 66 LRA 
242; Blane v. Klumpke, 29 Cal. 156. 
Contra Stevens y. Paterson, etc., R. 
Co., 34 N..J. L. 582, 3: AmR 269. 

[a] Where the owner’s rights are 
merely those of the public, because 
of an intervening street, the general 
rule that individuals are not en- 
titled to redress against a public 
nuisance prevents a private action. 
McCloskey v. Pacific Coast Co., 160 
Fed. 794, 87 CCA 568, 22 LRANS 673. 

26. Me.—Smart v. Aroostook Lum- 
103 Me. 87, 68 A 527, 14 


Nam Players v. Baltimore, 53 Md. 
N. Y.—Rumsey vy. New York, etc., 
R. Co., 1383 N._ Y..79, 30 NE 654, 28 
AmSR 600, 15 LRA 618 [overr Gould 
v. Hudson River R. Co., 6 N. Y. 522]. 
Pa.—Briggs v. Pfeil, 25 PittsbLeg 
JNS 18. 

R. I—Rhode Island Motor Co. v. 
Providence, 55 A 696. 

Wis.—Delaplaine v. Chicago, 
R. Co., 42 Wis. 214, 24 AmR 386. 

Eng.—North Shore R. Co. v. Pion, 
14 App. Cas. 612; Lyon v. Fishmon- 
gers’ Co., 1 App. Cas. 662; Buccleuch 
v. Metropolitan Bd. of Works, L. R. 
5 H. L. 418. 

Newfoundl.— Smith v. Grieve, 8 
Newfoundl. 278; McLoughlan v. Mar- 
tin, 5 Newfoundl, 44. 

[a] liability of railroad company. 
—(1) A riparian owner is entitled to 
such damages as he may have sus- 
tained as against a railroad company 
that constructs its road across his 
water front, and deprives him of ac- 
cess to the navigable part of the 
stream, unless the owner has granted 
the right, or it has been obtained 
by the power of eminent domain. 
Ormerod v. New York, ete, R. Co., 
13 Fed. 370, 21 Blatchf. 106; Rumsey 
v. New York, ete., R. Co.,. 136. N.Y. 
543, 32 NE 979 (measure of dam- 
ages); Rumsey v. New York, etc., R. 
Co.,..1383) N. Y.5.79,. 30 sNE 654,,°28 
AmSR 600, 15 LRA 618 [overr Gould 
v. Hudson River R. Co., 6 N. Y. 522 
which has been foll Getty v. Hudson 
River’ R..Co., 21 Barb. \(N, Y.) 617]; 
Rumsey v. New York, etc., R. Co., 
125 N. Y. 681, 25 NE 1080; Harrison 
v. Pacific R., etc., Co., 72 Or. 553, 144 
P 91. (2) A contrary rule has been 
announced in some cases which re- 
lied in part on the subsequently over- 
ruled case of Gould v. Hudson River 
R. Co., supra. Tomlin v. Dubuque, 
etc., R. Co., 32 Iowa 106, 7 AmR 176; 
Stevens v. Paterson, etc., R. Co., 34 
N..J. Li. 532, 3 AmR 269. 

[b] In Massachusmtts statutes 
providing for assessments by harbor 
commissioners for the displacement 
of tidewater by structures have been 
held to apply only to structures vol- 
untarily erected under some author- 
ity or license. and not to a structure 
required by law to be erected to 
abolish a grade crossing. Bradford 
v. Old Colony R. Co., 181 Mass, 38, 
63 NE 6. 

[c] A statute prescribing penal- 
ties for obstructing navigation does 
not affect the common-law right to 
recover damages from one who obe 


etc., 


504 [45 C.J] 


he may also enjoin and abate the obstruction,’ 
but complainant must show a substantial interfer- 
ence with his rights,’* and ordinarily he may not 
enjoin an obstruction which is not in front of his 
premises,?® or restrain another’s occupancy of tide- 
lands or shore lands, unless his own free access 
to the navigable waters is substantially obstructed,*° 
or unless reasonable access requires the entire front- 
age,* although such occupancy interferes with other 
uses which the upland proprietor desires to make 


structs a riparian owner’s access. 
Garitee vy. Baltimore, 53 Md. 422. 

{d] Damages.—(1) Damages for 
inconvenience of access to an island 
are measured by the cost of restora- 
tion of the channel, not exceeding 
the value of the land. Hershey v. 
Kerbaugh, 242 Pa. 227, 88 A 1009. 
(2) Prospective damages, or those 
which, in a different situation as to 
improvements, might have been suf- 
fered, are not recoverable. Slinger- 
Jand v. International Contracting 
Co., 169 N. Y. 60, 61 NE 995, 56 LRA 
494 [aff 43 App. Div. 215, 60 NYS 
12]. (3) Difference in rental value 
may be the measure of damages 
where the loss of a lease is shown. 
Rumsey v. New York, etce., R. Co., 
LOG NPY. p43, oe) IN 97/9; 

27. -U. S.—Sinclair Refining Co, v. 
Smith, 13 F, (2d) 68; Sheldon v. Mes- 
serschmidt, 247 Fed. 104, 159 CCA 
322; Oregon Coal, etc., Co. v. Ander- 
son, 206 Fed. 404, 124 CCA 286; Dal- 
ton v. Hazelet, 182 Fed. 561, 105 CCA 
99; Columbia Canning Co. vy. Hamp- 
ton, 161 Fed. 60, 88 CCA 224; Mc- 
Closkey v. Pacific Coast Co., 160 Fed. 
794, 87 CCA 568, 22 LRANS 673. 

Alaska.—Alaska Juneau Gold Min. 
Co. v. Northern Lumber Mills, 5 
Alaska 269; Dalton v. Katalla Co., 4 
Alaska 410; Pacific Coast Co. v. Mc- 
Closkey, 3 Alaska 77; Conradt v. 
Miller, 2 Alaska 433. 

Cal.—San Francisco Sav. Union v. 
R. G. R. Petroleum, etc., Co., 144 Cal. 
134, 77 P 8238, 103 AmSR 72, 66 LRA 
242: Shirley v. Bishop, 67 Cal. 543, 
8 P 82; Blane v. Klumpke, 29 Cal. 
156; Hasbrouck v. Cabill, 54 Cal. A. 
1, 200 P 979. 

Ida.—Shephard vy. Cceur d’Alene 
Lumber Co., 16 Ida. 298, 101 P 591. 

Md.— Baltimore, etc., Steamboat Co. 
v. Starr Methodist Protestant Church, 
149 Md. 163, 130 A 46. 

Mo.—Hobart-Lee Tie Co, v. Stone, 
135 Mo. A. 438, 117 SW 604. 

N. Y.—Tiffany v. Oyster Bay, 234 


N. Y. 15, 136 NE 224, 24 ALR 1267; 
Hard v. Blue Points Co., 170 App. 
Div. 524, 156 NYS 465; Chism_ v. 


Smith, 138 App. Div. 715, 123 NYS 
69 


Or.—Johnson v. Jeldness, 85 Or. 
657, 9167 PP 798, LRALIUA 1074; 
Oliver v. Klamath Lake Nav. Co., 54 
Orr 95, 102" P 786. 

Porto Rico.—Peo. v. New York, etc., 
SS. Co., 1 Porto Rico Fed, 248. 

Eng.—Coppinger y. Sheehan, [1906] 
1 Ir. 619. 

N. B.—Francis Kerr Co. v. Seely, 
40 N. B. 8 [app allowed on other 
grounds 44 Can, S. C. 629]. 

Ont.—Ireson v. Holt Timber Co., 
30 Ont. L. 209, 5 OntWN 577, 18 
DomLR 604. 

[a] An ark moored in navigable 
waters so as to interfere with a 
riparian owner’s access to the water 
is a private nuisance as to such 
owner which he may maintain an 
action to abate. Hasbrouck v. Ca- 
bill, ‘647Cal-'A.+1,:.200 P' 979. 

{b] An unauthorized exercise of 
the right of navigation, whereby the 
riparian owner is deprived of access 
may be enjoined. Ferry Pass In- 
spectors’, etc., Assoc. v. Whites’ 
River Inspectors’, ete., Assoc., 57 
Fla. 399, 48 S 648, 22 LRANS 345. 

{c] An unauthorized sale of lands 
under water prejudicial to the rights 
of the riparian owner may be en- 
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General. 


joined by him. 
58 Fla. 398, 50 S 826. 

[d]) Removal by lessee at end of 
term.—A lessee who has erected a 
pier by permission of the leSsor may, 
at the termination of the lease, be 
compelled by injunction to restore 
the property to its former condition 
by the removal of the pier which 
obstructs the lessor’s right of access, 
Baltimore, etc., Steamboat Co. v. 
Starr Methodist Protestant Church, 
149 Md. 163, 130 A 46. 

[e] Shoaling; terms of decree.— 
Where the dredging operations of a 
riparian owner were the proximate 
cause of the shoaling of the water 
in front of the property of another 
owner, the latter was entitled to a 
mandatory injunction requiring the 
former to dredge the channel to the 
depth which obtained prior to the 
other dredging operations, and a de- 
cree enjoining him from ‘“interfer- 
ing with the riparian rights of com- 
plainants by causing, maintaining, 
or permitting to remain any mud, 
dirt, clay, silt, etc.’’ was not objec- 
tionable on the ground that the ex- 
pression “permitting to remain” 
would require future dredging after 
the damage complained of had been 
repaired. Sinclair Refining Co. v. 
Smith, 13 F. (2d) 68, 69. 

{f] Obstruction question of fact. 
—Whether an obstruction amounts 
to an interference with a riparian 
proprietor’s access to his frontage is 
a question of fact to be determined 
by the circumstances of each par- 
ticular case. Bell v. Quebec, 5 App. 
Cas. 84. 

Effect of federal license see supra 
§ 154 note 22 [c]. 

28. Oelsner v. Nassau Light, etc., 
Co., 184 App. Div. 281, 118 NYS 960. 

29. Tampa Southern R. Co. v. Net- 
tles; 82 Fla. 2, 89 S 223, 

[a] The construction of a rail- 
read bridge over a stream at some 
distance from riparian holdings does 
not invade the common-law rights of 
the riparian owner to ingress and 
egress, navigation, fishing, bathing, 
and view in and over the waters so 
as to justify an injunction. Tampa 
Southern R. Co, v. Nettles, 82 Fla. 
2, 89 S 223. 

30. Sheldon v. Messerschmidt, 247 
Fed;<104,. 159, CCA 322; Barron. .v. 
Alexander, 206 Fed. 272, 124 CCA 
336; Decker v. Pacific Coast SS. Co., 
164 Fed. 974, 91 CCA 102; Columbia 
Canning Co. v. Hampton, 161 Fed. 60, 
88 CCA 224; Barron v. Alexander, 4 
Alaska 591; Dalton v. Katalla Co., 4 
Alaska 410. 

{a] If he has another equally 
convenient means of access and will 
not suffer material damage by the 
obstruction, injunction will not lie. 
Alaska Juneau Gold Min. Co. v. 
nee Lumber Mills, 5 Alaska 


31. Worthen Lumber Mill Vv. 
Alaska Juneau Gold Min, Co., 229 
Fed. 966. 144 CCA 248, 

[a] Thus, where a wharf cover- 
ing the entire frontage of the upland 
owner was found in fact to be a rea- 
sonable and necessary aid to ingress 
and egress for purposes of naviga- 
tion, an injunction was’ granted 
against the construction or main- 
taining on such tidelands by another 
of any structure whatever interfer- 
ing with free and uninterrupted ac- 


Broward v. Mabry, |-cess to the wharf. 


(§§ 155-156 


‘Under the general rules applicable 
to injunctive relief,?? the court, in determining 
whether an injunction will be granted, may take 
into consideration the relative inconvenience and in- 
jury which will be sustained by the parties.®? 

[§ 156] G. Use of Shores and Banks*®4—1. In 
Generally a riparian or littoral owner 
has the right to the exclusive use of his banks 
or shores,*® and he may use the banks or shores 
of his land between high and low water marks in 


Worthen Lumber 
Mills v. Alaska Juneau Gold Min. 
Co., 229 Fed. 966, 144 CCA 248. 

32. See Injunctions §§ 64, 65. 

33. Haggerty v. Latreille, 29 Ont. 
L. 300, 5 OntWN 3, 14 DomLR 532; 
Garrett v. Squarebriggs, 2 Pr. Edw. 
TSslusoL, 

; 34. “Bank” defined see Bank §§ 1, 
Ss dailies defined see Shore [36 Cye 


Ownership of banks and shores as 
determined by boundaries see Boun- 
daries §§ 53, 54, 59-64, 67, 68. 

Taking of banks and shores by 
eminent domain see Eminent Domain 
§§ 134, 135,144, 145, 150; 

Use by public see supra § 142. 

35. I1l—Ensminger y. Peo., 47 Ill. 
3884, 95 AmD 495. 

Miss.—Morgan y. Reading, 11 Miss. 


366. 

N. J.—O’Neill v. Annett, 27 N. J. 
L. 290, 72 AmD 364. 

Or.—Guilliams v. Beaver Lake 
Clap 90r Oras, Lie 43's 
Agere Piesy holy v. Garrett, 36 Pa. Co. 

Wis.—Doemel y. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969. 

See Wetmore y. Atlantic White 
Lead Co., 37 Barb. (N. Y.) 70 (banks 
are private property of adjacent 
owners, as fully as their other lands). 

“The protection of the rights of 
the riparian owner, so far from be- 
ing detrimental to navigation, is im- 
portant to its perfect enjoyment, By 
this means safe wharves and land- 
ings are secured by the improvements 
put on the bank.” Morgan y. Read- 
ing, 11 Miss. 366, 407. 

[a] Illustrations.—(1) A riparian 
owner may recover for an unau- 
thorized use of his bank for moor- 
ing purposes where he had published 
his terms for such use. Morgan v. 
Reading, 11 Miss. 366. (2) Persons 
using a navigable stream have no 
right to land on the river bank 
without the consent of the riparian 
owner. O’Neill v. Annett, 27 N. J. L. 
290, 72 AmD 364; Guilliams v. Beaver 
Lake: ‘Club; 910) Or. -13);°175> Be 437% 
Hower v. Garrett, 36 Pa. Co. 33. (3) 
Where a navigator keeps his vessels 
for an unreasonable length of time 
between high and low water marks 
and makes a profit out of such use 
of the property, he is liable to a 
riparian owner in damages for such 
use, although the owner’s approach 
to the shore was not interfered with. 
Wall v. Pittsburgh Harbor Co., 152 
Pa. 427, 25 A 647, 34 AmSR 667. 
(4) The owner of flats has no power, 
as against adjoining owners, to pre- 
vent the erection of structures ob- 
structing the tide, where not cutting 
off the right of access. Davidson v. 
egies etc., R. Co., 3 Cush. (Mass.) 


ib 

[b] Use and occupation.—(1) The 
shore owner cannot maintain an ac- 
tion for use and occupation where he 
has not reclaimed or improved the 
shore. Stewart v. Fitch, 31 N. J. 
Lae thy (2) When a party, using 
land between high and low water 
marks. for the purpose of securing 
rafts, pays to the shore owner a bill 
presented for the use thereof, as a 
compromise to avoid trouble, deny-. 
ing the right of the shore owner to 
demand such payment, it cannot be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 156] 


any way not inconsistent with the public right of 
navigation** nor inconsistent with the rights of other 
riparian owners,*? or may permit another to use 
The riparian owner on an arm of the sea 
is entitled to a reasonable use of the foreshore 
below high-water mark,®® and the owner of the 
foreshore may not use it in any way which unrea- 
sonably interferes with the riparian owner’s rights.*° 
Riparian uses of the shore include the right of using 
a shore for the purpose of building piers, wharves,*4 
harbors,*? or booms*® in aid of navigation, the build- 
ing of walls or other protections so as to prevent 
loss of soil by the process of erosion,** and the 
erection of bathhouses*® and other structures to 
business or pleas- 


them.*§ 


facilitate the riparian owner’s 
ure.*? 


Preferential right to purchase shore lands. 
a statute provides that an abutting owner on a nayi- 
gable water has the preference right to purchase 


construed into an admission of the 
shore owner’s right to demand and 
receive rent for the flats, nor does 
it raise an implied promise to pay 
for their future use and occupation. 
Stewart y. Fitch, supra. 

[ce] In Alaska (1) the riparian 
proprietor does not have an exclu- 
Sive use or pessession of shore lands 
below high-water mark, but merely 
_the right of access for purposes of 
navigation (Sheldon v. Messerschmidt, 
247 Fed. 104, 159 CCA 322; Columbia 
Canning Co. vy. Hampton, 161 Fed. 
60, 88 CCA 224), (2) so that he can- 
not complain of the maintenance of 
structures by another on the shore 
off his land below high-water mark, 
where they do not interfere with his 
right of access (Sheldon v. Messer- 
schmidt, supra; Columbia Canning Co. 
v. Hampton, supra). (3) A home- 
stead entry perfected under’ the 
United States land laws, where the 
land abuts upon a navigable water, 
has been held to give a qualified en- 
tryman the exclusive right to the 
use of the shore land between high 
and low water as against a mere 
trespasser (U. S. v. Roth, 2 Alaska 
257), (4) although there is authority 
that a location of land on a shore 
under the homestead laws as applied 
in Alaska does not give the proprietor 
any right in the land lying below 
ordinary high-water mark (Colum- 
bia Canning Co. v. Hampton, supra). 

{d] In Washington.—(1) Under a 
constitutional provision that the 
state owns the shore of all navigable 
waters up to the line of ordinary 
high water, the upland owner has 
no riparian rights where, in order to 
reach his land from a _ navigable 
water, he must cross over the shore 
land granted by the state to an- 
other. Lownsdale v. Grays Harbor 
Boom Co., 54 Wash. 542, 103 P 833. 
(2) Thus, where the banks of a navi- 
gable stream are perpendicular and 
mark the line of ordinary high water, 
the upland owner cannot recover 
from the grantee of the shore land 
for the use of the bank as one of the 
retaining walls of a structure it 
maintains on the shore. Lownsdale 
v. Grays Harbor Boom Co., supra, 

36. U. S.—wU. S. v. Pennsylvania 
Salt Mfg. Co., 16 F. (2d) 476. 

Conn. —“Orange v. Resnick, 94 Conn, 
573,.109 A 864, 10 ALR 1046; Fast 
Haven vy. Hemingway, 7 Conn. 186, 

Fla.—Ferry Pass Inspectors’, etc., 
Assoc. v. Whites River Inspectors’, 
ete., Assoc., 57 Fla. 399, 48 S 643, 
22 LRANS 345. 

Ill.—Chicago y. Laflin, 49 Ill. 172. 

Ky.— Williamsburg Boom Co. v. 
Smith, 84 Ky. 372, 1 SW 765, 8 
KyL 369 

Mo.—State v. Longfellow, 169 Mo. 
at 69 SW 374. 

Y.—Barnes v. Midland R. Ter- 
inal Co.. 193 N. Y. 378, 85 NE 1093, 
127 AmSR 962; Nolan v. Rockaway 
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Where 


Park Impr. Co., 76 Hun 458, 28 NYS 
102; Sisson y. Cummings, 35 Hun 22 
[rey on other grounds 1066 N.Y. 56, 
12 NE 345]. 

Pa.—Zug v. Com., 70 Pa. 128 [rev 
on other grounds 18 PittsbLegJ 92]; 
Wainwright v. McCullough, 63 Pa. 66. 

Wis.—Doemel v. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969. 

Ont.—Ratte v. Booth, 11 Ont. 491. 

See also Carvell v. Charlottetown, 
2 Pr. Edw. Isl. 115 (a riparian owner 
may erect a breastwork upon his 
shore despite incidental interference 
with the right of the public to use 
ice for purposes of travel). 

“The sole right any one (other than 
the landowner [in the premises]) has 
in the lands below high-water mark 
and above low water is the right of 
navigation.” U. . v. Pennsylvania 
Salt Mfg. Co., 16 F. (2d) 476, 480. 

[a] MDllustrations.—(1) A riparian 
owner who uses his land to run a 
sawmill may use the banks to re- 
ceive logs by means of logways. 
Williamsburg Boom Co. v. Smith, 
84 Ky. 372, 1 SW 765, 8 KyL 369. 
(2) The riparian owner may build 
on his shore between high and low 
water marks (Williamsburg Boom 
Co. v. Smith, supra; Thurman v. Mor- 
rison, 14 B. Mon. (Ky.) 296; Zug 
v. Com., 70 Pa. 138 [rev on other 
grounds 1 PittsbLegJNS 92]), (3) 
and he may deposit material along 
his shore to low-water mark (Zug 
v. Com., supra). (4) However, he 
may not build below low-water line 
(State v. Longfellow, 169 Mo, 109, 
69 SW 3874), (5) unless the erection 
does not obstruct navigation (Wil- 
liamsburg Boom Co, v. Smith, supra; 


Thurman vy. Morrison, supra). (6) 
Further, it has been held that a 
riparian owner cannot exclusively 


occupy land lying between high and 
low water marks by a permanent 
structure foreign to purposes of navi- 
gation, although there is no mate- 
rial appropriation of navigable water 
or of shore line. Com. v. Young 
Men’s Christian Assoc., 169 Pa. 24, 32 
A 121. 

{b] Inferior rights enumerated.— 
Rights of fishing, boating, hunting, 
bathing, taking shellfish, seaweed, 
etc., are extinguished by the exclusive 
occupation of soil below high-water 
mark by the riparian owner, only 
the public right of navigation being 


superior to his. Orange v. Resnick, 
94 Conn. 573, 109 A 864, 10 ALR 
1046. 


Public right to use of shores and 
banks in course of navigation see 
supra § 55. 

Right to use shores in course of 
transporting logs see Logs and Log- 
ging § 117. 

37. Ferry Pass Inspectors’, étc., 
Assoc, v. Whites River Inspectors’, 
ete., Assoc., 57 Fla. 399, 48 S 6438, 22 
LRANS 345; Jubilee Yacht Club v. 
Gulf Refining Co.. 245 Mass. 60, 140 
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the abutting shore lands,*7 it has been held that the 
owner of a house boat moored in a lake below an 
abutting owner’s low-water line has no right to use 
the shore land between high and low water marks 
for access to his house boat.48 However, this prefer- 
ential right to purchase shore land has been held 
not violated by the maintenance by another of 
structures below the abutting owner’s 
line, where it does not clearly appear that the struce- 
tures actually encroach upon shore land,*® and an 
oceupant of tidelands belonging to the state, al- 
though he may possess a, statutory preference right 
of purchasing them, cannot enjoin the occupation 
and use by another of tidelands lying in front of 
his improvements when complainant’s aecess to 
navigation is not thereby 
with.°° A state grant of shore lands on a lake under 
the preference statute is subject to a prior statu- 
tory appropriation of the shore land for storing 


low-water 


materially interfered 


NE 280; Freeland v. Pennsylvania R. 
Co., 197 Pa. 529, 47 A 745, 80 AmSR 
850, 58 LRA 206; McKeesport Gas 
Co. v. Carnegie Steel Co., 189 Pa. 
509, 42 A 42. See also Fisk v. Ley, 
76 Conn, 295, 56 A 559 (the owner 
of a lot on the beach of a navigable 
sound may not build a sea wall on 
an improper line so as to interfere 
with the use of the beach by the 
owners of adjacent lots with beach 
privileges thereon). 

[a] TIllustrations.—(1) A riparian 
owner may not deposit material along 
his shore below low-water mark and 
may not change the slope of his 
banks so as to cause waters in 
flood time to overflow the lands of 
other riparian owners. McKeesport 

o, v. Carnegie Steel Co., 189 
Pa. 509, 42 A 42. (2) A riparian 
owner cannot so use his shore as to 
prevent customary deposits of sand 
from accumulating upon the shore of 
another riparian owner. Freeland v. 
Pennsylvania R. Co., 197 Pa. 529, 
47 A 745, 80 AmSR 850, 58 LRA 206. 
(3) A littoral owner may maintain 
a retaining wall on his premises to 
low-water line, even though such 
structure causes tidal currents to 
deposit sand and other sediment on 
the shore of an adjoining proprietor 
so as to interfere with his use there- 
of. Jubilee Yacht Club v. Gulf Re- 
fining Co., 245 Mass. 60, 140 NE 280. 

38. Williamsburg Boom Co, ov: 
Piet 84 Ky. 372, 1 SW 765, 8 KyL 
69. 

39. Tiffany v. Oyster Bay,: 234 N. 
Y. 15; 1386 NE 224, 24° ALR 1267: 

40. Tiffany v. Oyster Bay, supra. 

[a] What is a reasonable use of 
the foreshore by the proprietary is to 
some extent a question of time, de- 
gree, and circumstance. Tiffany v. 
Oyster Bay, 234 N. Y. 15, 1386 NE 
224, 24 ALR 1267. 


41. See infra §§ 172-187. 
42. Doemel v. Jantz, 180 Wis. 225, 
193 NW 393, 31 ALR 969. 


Harbors generally see supra §§ 45- 
47. 

43. Doemel v. Jantz, 180 Wis. 225, 
193 NW 393, 31 ALR 969. 

Right to maintain boom generally 
see Logs and Logging § 118. 

44. See infra § 157. 

45. Orange v. Resnick, 94 Conn. 
573, 109 A B64, 10 ALR 1046; Ferry 

ass Inspectors’, etc., Assoc. ihe. 
Whites River Inspectors’, ete., 
soc., 57 Fla. 399, 48 S 643, "22 CRANS 


Ferry Pass Inspectors’, etce., 
v. Whites River Inspectors’, 
Assoc., supra. 

See infra § 228. 

Van Siclen v. Muir, 46 Wash. 
38, 89 P 188, 

49. Muir v. Johnson, 49 Wash. 66, 
94 P 899; Van Siclen v. Muir, 46 
Wash. 38, 89 P 188. 

50. Morse v. O’Connell, 7 Wash. 
117, 34 P 426. 
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the waters of the lake for irrigation purposes,®* 
the grantee of the shore lands taking with notice 
of the prior appropriation.®? 

In Louisiana, where a riparian owner must leave 
a space fronting his land along the water sufficient 
for a road and a levee,®* a riparian owner need not 
leave space for a sidewalk,** and buildings not seri- 
ously interfering with traffic on the road need not 
be removed because they encroach thereon, at least 
until they are rebuilt.°> The public servitude on 
the banks of a navigable river is not for all pur- 
poses, but only for such as are incident to the 
nature and the navigable character of the streams 
‘washing the land of a riparian owner.®® ‘The re- 
quirement as to roads and levees, therefore, does 
not apply to those streams or bayous’ running 
through a high country, not subject to overflow.°” 
The land between the levee and the river is pri- 
vately owned by the riparian owner,°® and the right 
which the public has to use this land does not en- 
able one other than the riparian proprietor to appro- 
priate such space to private use.°® Further, the 
public use for purposes of navigation is confined 
to that portion of the bank which is on the river 
side of a levee,°° and the space between the levee 
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and a public road on its landward side is private 
property and the owner is entitled to its exclusive 
use.°t Thus a lease by a riparian owner of the 
land between the road and river in front of his land 
is valid, the lessor conferring upon his lessee the 
exclusive use of the land between the road and the 
levee®? and the use of the land between the levee 
and the river, subject to the public right to use such 
land for the purposes of navigation.®* A riparian 
owner may not appropriate his banks to his exelu- 
sive use, and at his pleasure construct levees, or 
erect buildings and works that will obstruct the 
free use of the banks to the public.®* The tacit 
consent of a town coungil to the erection of a wharf 
fronting a riparian owner’s Jand does not give him 
the exclusive use of the river bank covered by the 
wharf.®® 

[§ 157] 2. Protection of Banks and Shores.°’ A 
riparian owner may erect a structure to protags 
his bank when it is being worn away by the water,®® 
or a third person may do so with his consent,®® 
so long as the rights of navigation are not thereby 
obstructed,*° so long as the bank is merely restored 
to its original position," or so long as the stream 
itself is not deflected into a new channel.’? A ripa- 


encroachment upon the soil forming 


51. Kalez v. Spokane Valley Land, 62. Carrollton R. Co. v. Winthrop, 
ete., Co., 89 Wash. 514, 154 P 1097. |5 La, Ann. 86; Dennistoun y. Wal- 
[a] Illustration. —- The mainte-| ton, 8 Rob. (La.) 211. 


nance of the water of a navigable 
lake to the line or ordinary high 
water by one authorized by the state 
to appropriate the waters for irri- 
gation is not wrongful as against a 
Subsequent purchaser of the shore 
lands from the state. Kalez v. Spo- 
kane Valley Land, etc., Co., 89 Wash. 
514, 154 P 1097. 

52. Kalez v. Spokane Valley Land, 


ete., Co., supra, 
53. See code and statutory pro- 
visions, 


54. Moreauville v. Boyer, 138 La. 
LOTO, PTE OS LETS 
Reason for rule.—‘‘That fea- 
ture... requiring space for a levee 
is peculiar to Louisiana. The pub- 
lic road feature is of Huropean 
origin, and goes back, we believe, 
to the Romans. It had its birth in 
the necessity of there being a towage 
path along the banks of navigable 
and flotable water courses, Domat, 
Vol. 2, liv 2; tit. 8,082, art.19, says 
that by law the public have a right 
to a towing path along the banks of 
the navigable waters. ... Acquain- 
tance with the origin of this servi- 
tude enables us to judge better of its 
character. From a mere towing path 
it had grown into a royal road by 
the time of the settlement of Louisi- 
ana, ... We do not think the plain- 
tiff [village] is entitled to take more 
than what is needed for a public 
road; the servitude does not cover 
more than this. It does not cover 
additional space for a village side- 
walk.” Moreauville v. Boyer, 138 La. 
LOKO eALOTS, Tile SLs. 

55. Moreauville v. Boyer, supra. 

56. Lyons v. Hinckley, 12 La. 
Ann. 655. 

57. Lyons y. Hinckley, supra. 

58. Pittsburgh, etc., Coal Co, v. 
Otis Mfg. Co., 249 Fed. 667, 161 CCA 
577; Mathis v. Board of Assessors, 
+46 La. Ann. 1570, 16 S 454 

59. Pittsburgh, ete., Coal Go. 
Otis Mfg. Co., 249 Fed. 667, 161 GCA 
57T72. Carrollton RH. : Co. Vv; ‘Winthrop, 
5 La. Ann. 36. 

60. Ward v. Orleans Levee Dist. 
Comrs., 152 La. 158, 92 S 769; Den- 
nistoun v. Walton, 8 Rob. (La.) 211. 

61. Ward v. Orleans Levee Dist. 
Comrs., 152 La. 158, 92 S 769; Hyde 
v. Teal, 46 La. Ann. 645, 15 S 416; 
Reeeeen v. Walton, 8 Rob. (La) 
211, 


63. Dennistoun v. Walton, supra. 

64. Dennistoun vy. Walton, supra. 
Fs 65. Hanson y. Lafayette, 18 La. 
95. 

66. Hart v. Baton Rouge, 10 La. 
Ann. 171. 

67. Compensation for injury to 


banks by construction of levees see 
Eminent Domain § 150. 

Protection by levees see Levees 
and Flood Control 36 C. J. p 995. 

68. Ida.—Fischer v, Davis, 24 Ida. 
216, 183:-P. 9103; Boise Dev. (Co. «Vv: 
Idaho Trust, etc., Bank, 24 Ida. 36, 
133 P 916; Fischer v. Davis, 19 Ida. 
493, 116 P 412. 

Kan.—Fowler vy. Wood, 78 Kan. 511, 
85 P iy 117 AmSR 534, 6 LRANS 162. 
N. Y.—Slater v. Fox, 5 Hun 544. 

Or.—Guilliams v. ‘Beaver Lake 
Glnb, 907Or, ay Libs k 437: 

Wash.—Peterson _ v. Arland, 79 
Wash, 679, 141 P 638. 

Wis.—Doemel y. Jantz, 180 Wis. 
225, 1983 NW 3938, 31 ALR 969; Atty.- 
Gen. v. Bay Boom Wild Rice, etce., Co., 
172 Wis. 363, 178 NW 569; Diedrich 
v. Northwestern Union R. Co., 42 Wis. 
248, 24 AmR 399. 

[a] Structures permitted.—(1) A 
riparian proprietor may build crib- 
bing, stockades, or riprapping along 
the natural bank of the stream to 
protect the banks and his abutting 
lands. Fischer v. Davis, 24 Ida. 216, 
LIBGP 0910, (2) A riparian owner 
may place dams or breakwaters for 
the protection of his land in the 
stream. Boise Dev. Co. v. Idaho Trust, 
ete., Bank, 24 Ida. 36, 133 P 916. 

69. Slater vy. Fox, 5 Hun (N. Mw) 
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70. Slater v. Fox, supra; Atty.- 
Gen. v. Bay Boom Wild Rice, ete., 
Co., 172 Wis. 3638, 178 NW 569; Died- 
rich v. Northwestern Union R. Co., 
42 Wis. 248, 24 AmR 399. 

{a] “fhe riparian owner’s rights 
to construct embankments are limited 

. he may in case of necessity, 
where the navigable water is mov- 
ing away or intruding upon his bank, 
as against the public, at his peril of 
obstructing the public use. and at 
his peril of the necessity, ‘intrude, 
as far as may be necessary, into the 
water, for the construction of works 
necessary to the protection of his 
land against the action of the water.’ 

. Any other extension by the 
riparian owner into the water and 


the bed of the navigable water is 
wrongful and vests no right or title 
in him to continue. the same.” Atty.- 
Gen. v. Bay Boom Wild Rice, ete., 
Co., 172 Wis. 3638, 375, 178 NW 569. 

{b] A riparian owner may not 
construct a dike or embankment in 
order to protect his banks where such 
structure interferes with the pub- 
lic right of navigation. Atty.-Gen. 
v. Bay Boom Wild Rice, ete., Co., 172 
Wis. 3638, 178 NW 569. 

[c] A federal permit to construct 
a dike expressly declaring that it 
granted no property rights or ex- 
clusive privileges, and that the free 
public use of the area inclosed was 
not to be prevented, is construed, in 
the light of conditions, not to vest 
defendant with a right to continue a 
dike which encroached upon and in- 
jured the enjoyment of the public 
easements of navigation, fishing, and 


hunting. Atty.-Gen. v,. Bay Boom 

Wild Rice, etce., Co. 172 Wis. 363, 

178 NW 569. ; 

Soh igs Slater v. Fox, 5 Hun (N. Y.) 
[a] Illustration. — An _ opposite 


riparian owner cannot complain of 
the building of a breakwater adja- 
cent to another riparian owner's land 
for the protection of the banks there- 
of if the structure does no more 
than to restore the bank to its origi- 


nal position. Slater v. Fox, 5 Hun 
(N. Y.) 544. 
72. Fischer v. Davis, 24 Ida. 216, 


133 P 910; Boise Dev. Co. v. Idaho 
Trust, ete, Bank, 24 Ida: 36, 133 P 
916; Fischer v. Davis, 19 Ida, 493, 
116 P 412; Fowler v. Wood, 73 Kan. 
511, 85 P 763, 117 AmSR 5384, 6 
LRANS 162; Peterson v. Arland, 79 
Wash. 679, 141 P63. 

[a] Thus (1) a riparian owner 
may repel the water flowing in a 
stream and cause it to flow in the 
channel which it has left during 
high water if he causes no injury 
to the opposite riparian proprietor. 
Boise Dev. Co. v. Idaho Trust, etce., 
Bank, 24 Ida. 36, 138 P 916. 9((2) 
A riparian owner may not construct 
a dam in the stream to prevent ero- 
sion of his banks, and causing injury 
by overflowing the banks of another 
riparian owner, without constructing 
a channel in the stream of sufficient 
carrying capacity to carry off the 
water thus deflected from his shore. 
Guilliams v. Beaver Lake Club, 90 
Ory 13, 1755 Pl437, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ree ay * i 


 §§ 157-158] 


rian proprietor has no right to build structures for 
the protection of his own soil to the injury of other 
riparian proprietors’? and whereby the public navi- 
gation is or might be impeded.’ The riparian owner 


has the right to secure accretions which have formed: 


against his bank.7® However, a riparian owner has 
no right to build piers out into a navigable lake 
for the purpose of acquiring accretions to his 
shore,“® and he has no common-law right to erect 
structures out: into the navigable water which he 
abuts in order to protect the shore of his land from 
erosion,’’ although he may erect such structures 
on his own land for that purpose.78 

Protection against flood waters. The owners of 
low ground along a navigable river may guard them- 
selves against flood water by a dike, although the 
depth of the water upon other ground be tempo- 
rarily inereased,’® leaving other owners to protect 
themselves in lke manner against what must be 
regarded as the common enemy.®° 

Injury to banks. One who obstructs a navigable 
channel and thereby diverts the water so as to wash 
away the land of a riparian owner is liable for the 
damages sustained,®! and may be required to remove 
such obstructions.62 A power company authorized 
by statute to construct a dam and made responsible 
by the statute for all damages incurred in the con- 
struction is liable for injuries to a riparian owner’s 
banks regardless of negligence.6* A littoral pro- 
prietor has been held to be without protection 
against the maintenance of a wall on the land of an 


adjoining littoral owner to low-water mark which | 


eauses large amounts of sand and soil to be de- 
posited on his shore so as to interfere with his 
normal use thereof.** 


Taking of sand and gravel. Although the owners 
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of uplands on a river may be protected against the 
acts of persons taking from the river material so 
immediately adjacent to the uplands as to take away 
the natural support thereof, and cause it to fall 
into the river,*> they have no right to protection 
against the taking of sand and gravel from the 
river bottom so far out into the stream as not to 
imperil the uplands.2* One in possession of the 
foreshore, whether an owner or a trespasser, has no 
right as against the abutting owner to remove soil 
and shingle which forms a natural barrier against 
the encroachment of the sea upon a sea'wall con- 
structed by the abutting owner.’ A statute impos- 
ing a penalty upon any person who shall take, carry 
away, or remove any stones, gravel, or sand from 
specified beaches*® applies as well to the owner of 
the land as to any other person.®? 

[§ 158] 3. Stranded Seaweed and Wrecks.°° The 
right to seaweed stranded on a beach is a private 
right in the shore belonging to the owner of the 
land bordering on the beach,®! although it has been 
held that while the littoral proprietor has the right 
to seaweed cast by extraordinary floods above ordi- 
nary high-water mark, he has no exclusive right to 
seaweed cast on the shore between high and low 
water marks, where he does not own the shore. 
The littoral owner may convey or grant the right 
to remove seaweed from his shore,®* without con- 
veying the title to the shore,®* or the right to re- 
move seaweed may be acquired by prescription. 
However, the right to remove seaweed from a lit- 
toral owner’s shore, being a right to take a profit 
in the soil,9* cannot be acquired by the inhabitants 
of a town by ecustom.°* The owner of the sea- 
shore has title and right to possession of a wreck 
thrown upon his shore and never reclaimed by the 


73. Fischer v. Davis, 24 Ida. 216, 
133 P 910; Boise Dev. Co. v. Idaho 
Trust, etc., Bank, 24 Ida. 36, 133 P 
916; Fischer v. Davis, 19 Ida. 493, 
116 P 412; Guilliams v, Beaver Lake 
Club, 90 Or. 18, 175 P 437; Atty.-Gen. 
v. Lonsdale, L. R. 7 Eq. 377. 

{a] WDiustrations.—(1) A riparian 
owner may not build a jetty to pro- 
tect his bank whereby an opposite 
owner’s banks are iniured. Atty.- 
Gen. v. Lonsdale, L. R. 7 Hq. 377. 
(2) A riparian proprietor may not 
build structures in the channel or 
bed of the stream so as to inter- 
fere with its flow or render it neces- 
sary for another riparian proprietor 
to build cribbing or a breakwater in 
order to protect his land from wash- 
ing or erosion. Fischer v. Davis, 
24 tda, 216, 13355P910. 

74, Atty.-Gen. vy. Lonsdale, L. R. 7 
Eq. 377. 

Fowler v. Wood, 73 Kan. 511, 
85 P 763, 117 AmSR 534, 6 LRANS 
162. 

76. Revell v. Peo., 177 Ill. 468, 52 
NE 1052, 69 AmSR 257, 43 LRA 
790. 

77. Revell v. Peo., supra. 

78. Revell v. Peo., supra. 
supra note 68. 

79. Smeltzer v. Ford City Bor- 
ough, 246 Pa. 560, 92 A 702, LRA 
1915C 700. See Memphis v. St. 
Francis Levee Dist., 231 Fed. 217 
(holding that damages were not the 
proximate result of embankments 
and dikes upon the opposite side of 
the river). 

80. Smeltzer v. Ford City Bor- 
ough, 246 Pa. 560, 92 A 702, LRA 
1915C 700. 

{a] Lowlands along a navigable 
stream owe no servitude after having 
become urban property to other ad- 
joining lands to carry off, without 
interference, extraordinary flood 
waters which leave the main chan- 
nel and flow over the bottom lands. 


See 


Smeltzer v. Ford City Borough, 246 
Pa. 560, 92 A 702, LRA1915C 700. 

81. Booker v. Rochelle, 23 F. (2d) 
492; Judson v. Tide Water Lumber 
Co., 51 Wash. 164, 98 P 877. 

82. Petty v. San Antonio, 
Civ. A.) 181 SW 224. 

83. Sutton v. Catawba Power Co., 
76 S. C. 320,56 SE 966. 

84. Jubilee Yacht Club v. Gulf Re- 
fining Co., 245 Mass. 60, 140 NE 280. 

85. Strawberry Island — Co. Vv. 
Cowles, 79 Mise. 279, 140 NYS 338; 
Patton v. Pioneer Nav., ete., Co., 21 


(Tex. 


Man, 405, 
86. Strawberry Island Co. v. 
Cowles, 79 Misc. 279, 140 NYS 333. 
87. Canvey Island Comrs. Vv. 


Preedy, [1922] 1 Ch. 179. 

88. See statutory provisions. 

89. Com. v. Tewskbury, 11 Metc. 
(Mass.) 55. 

{a] Reason for rule.—The object 
of the statute was to protect the 
beach and the natural embankments 
from being broken up. If the re- 
moval of sand was done by the owner, 
the damage would be as great as 
if done by a stranger; hence the 
term “any person” in the statute ap- 
plies as well to the owner as to any 
other person. Com. v. Tewksbury, 
11 Metc. (Mass.) 55, 56. 

90. Logs stranded on shore see 
Logs and Logging §§ 149-151. 

Obstruction to navigation see supra 

95 


91. 
v. Turnbull, 
3 AmD 427; 


Hill v. Lord, 48 Me. 83; Emans 

2 Johns, \(N. -“Y.) (318, 
Carr v, Carpenter, 22 
R, 1.528, 48 A °>806; 52 LRA). 333. 
See Church v. Meeker, 34 Conn. 421 
(adhering to rule upon theory that 
riparian owner may be deemed “first 
occupant” of seaweed stranded on 
his shore, under statute giving right 
to seaweed to such ‘first occupant” 
under certain conditions); Nolan v. 
Rockaway Park Impr. Co., 76 Hun 
458, 28 NYS 102 (riparian owner 


may occupy to low-water mark for 
the purpose of gathering seaweed). 

[a] Reason for rule.—‘‘The sea- 
weed thus thrown up by the sea may 
be considered as one of those ma- 
rine increases arising by slow de- 
grees; and according to the rule of 
the common law, it belongs to the 
owner of the soil. The rule is, that 
if the marine increase be by small 
and almost imperceptible degrees, it 
goes to the owner of the land; but 
if it be sudden and considerable, it 
belongs to the sovereign. ... The 
sea-weed must be supposed to have 
accumulated gradually. The slow 
increase, and its usefulness as a ma- 
nure, and as a protection to the bank, 
will, upon every just and equitable 
principle, vest the property of the 
weed in the owner of the land. It 
forms a reasonable compensation to 
him for the gradual encroachments 
of the sea, to which other parts of 
his estate may be exposed; this is 
one sound reason for vesting these 
maritime increments in the proprie- 
tor of the shore. The jus alluvionis 
ought in this respect to receive a 
liberal encouragement in favor of 
private right.” Emans y, Turnbull, 
2 Johns. (N. Y.) 318, 323, 3 AmD 427, 
See Hill v. Lord, 48 Me, 83; Carr v. 
Carpenter, 22 R. I. 528, 48 A 805, 58 
LRA 3383 (to same effect). 

Rights of public to seaweed on 
shores see supra § 139. 

92. Mather v. Chapman, 40 Conn. 
382, 16 AmR 46. 

93. Hill v. Lord, 48 Me. 83. See 
Cushing v. Worrick, 9 Gray (Mass.) 
382 (grant construed). 

94 Hill,v. Lord, 48 Me. 83. 

95. Hill v. Lord, supra. 

{a] Evidence held not to show ac- 
quisition by town or its inhabitants 
of prescriptive right to take seaweed. 
Hill v. Lord, 48 Me. 838. 

96. See supra note 91 [a]. 

97. Hill v. Lord, 48 Me. 83, 
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original proprietor, as against a mere trespasser 
who had previously discovered and marked such 
wreck at low-water mark.°® The provisions of a 
code giving to the owner of specified shore lands, 
upon whose land logs are cast by wind and tide, 

a specified lien upon such logs, and forbidding the 
owner of the logs from removing them without pay- 
ment, have been held to be valid and constitutional 
legislation within the proper: exercise of a state’s 
police power.°*® gl date 

[§ 159] 4. Remedies'—a. At Law. A riparian 
or littoral owner may maintain an action of tres- 
pass? or ejectment® for injuries to his rights in the 
use of his shores or banks. Where the change in 
the channel of a stream is permanent, it has been 
held that there can be only one action for the dam- 
ages caused to the shores of a riparian owner 
thereby.*. A purchaser of the shore lands of a lake 
from the state cannot maintain an action for the 
overflowing of the shores against a prior appropria- 
tor of the waters for irrigation purposes.® <A ripa- 
rian owner who has been damaged through the flood- 
ing of his land by salt water occasioned by the 
construction of a dam obstructing the flow of a 
navigable stream may have an action for its abate- 
ment.® 

Evidence. In an action for interference with the 
use of the shore, evidence not within the issues made 
by the pleadings is not admissible.’ 

Trial. In a riparian owner’s action for injury to 
his banks, the proximate cause of the injury has 
been held to be a question for the jury.® 

Damages. In a riparian owner’s action for dam- 
ages caused by permanent diversion of the channel 
of the stream the damages recoverable must include 
past, present, and prospective damages.® The meas- 
ure of damages for the washing away of banks 
caused by change in the channel of a river is the 
difference between the market value of the entire 
tract owned by the riparian owner just before and 


98. Barker v. Bates, 13 Pick. 


(Mass.) 255, 28 AmD 678. leges, 
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cluded. — Where the 
and the answer admits, 


-[§§ 158-160 


just after the injury.1° A werdict for damages 
which is not apparently the result of prejudice and 
passion on the part of the jury has been held not 
to be excessive.1+ 

[§ 160] b. Injunction. Injunction has been held 
to be the proper remedy for interference with a 
riparian or littoral owner’s rights in the use of 
the bank or shore.1?, The remedy is available where, 
because of continuous trespasses by defendant, it 
would prevent a multiplicity of suits.1* Further, 
where an unlawful use of the shore by another 
operates as a special injury to the riparian owner,!* 
and the enjoyment of his riparian holdings are in 
fact appreciably injured as the proximate result 
of such unlawful use, an injunction will lie to pro- 
tect his rights.1° A mere threat of injury does not 
justify the granting of an injunction against an 
interference with the riparian owner’s use of his 
banks in the absence of a showing of any real 
imminent danger or damage,!® and a permanent 
injunction will not be granted unless there is rea- 
sonable ground for apprehending an actual injury 
to the riparian owner’s rights.1’ Thus, where in- 
jury to a riparian owner on the opposite side of 
the stream from the place where a breakwater was 
located will certainly occur without an embank- 
ment because of natural overflow, such riparian pro- 
prietor cannot enjoin the construction of a break- 
water without proof that additional water cast on 
his land will in all probability damage him.18 

Parties. Where an abutting owner on a navigable 
water has the preference right to purchase shore 
lands owned by the state,1® he may maintain a bill 
to enjoin an unauthorized use of such shore lands 
above low-water mark,?° although the state alone 
may sue to enjoin an unauthorized occupation below 
low-water line.** A riparian owner may properly 
maintain a bill to enjoin his exclusion from the use 
of the shore even where the state is considered 
a trustee of the title thereof for the use of the 


complaint al-|175 SW 648. 
that 12. Ferry Pass Inspectors, etce., 


Right to and in wreck generally 
see Salvage [35 Cyc 717]; Shipping 
[36 Cyc 426-429]. 

99. Henry v. Roberts, 50 Fed. 902. 

‘ Stranded and lost logs’ generally 
see Logs and Logging § 151. 

1. Liability to riparian owners 
for injuries to banks or shores due 
to improvement of waterways see su- 
pra § 143. 

2. Doemel v. Jantz, 180 Wis. 225, 
193 NW 3938, 31 ALR 969. 

Action of trespass generally see 
Trespass [38 Cyc 985]. 

3. Orange v. Resnick, 94 Conn. 
573, 109 A 864, 10 ALR 1046; Nichols 
Vv. ‘Lewis, 15.-Conn. (137; Nolan v. 
Rockaway Park Impr. Co., 76 Hun 
458, 28 NYS 102. 

[al Title to maintain ejectment. 
—The riparian owner’s rights in the 
shore are sufficient title for him to 
maintain an action of ejectment for 
interference with his rights. Orange 
v. Resnick, 94 Conn. 573, 109 A 864, 
10 ALR 1046; Nichols v. Lewis, 15 
Conn. 137; Nolan v. Rockaway Park 
Impr. Co., 76 Hun 458, 28 NYS 102, 

Title to support action of eject- 
ment generally see Hjectment §§ 11- 
43. 

4. Lexington, etc., R. Co. v. Boat- 
right, 164 Ky. 374, 175 SW 648. 

5. Kalez v. Spokane Valley Land, 
etc., Co., 89 Wash. 514, 154 P 1097. 

6. Clement vy. Louisiana Irr., 4ete:, 
Co., 129 La. 825, 56 S 902, 

7 Lownsdale vy. Grays Harbor 
Boom Co., 54 Wash. 542, 103 P 8338. 

[a] Evidence held properly ex- 


a slough is navigable, it is not error 
to exclude evidence to show that it 
was navigable only for floating logs 
and not in a “commercial sense,” as 
there was no issue as to the naviga- 


bility. Lownsdale v. Grays Harbor 
Pe Co., 54 Wash. 542, 103 P 


8. Lexington, etc., R. Co. v. Boat- 
right, 164 Ky. 374, 175 SW 648. 

[a] Tlustration.—(1) Whether 
change by a railroad company in a 
channel, of a river was the proxi- 
mate cause of injury to land held 
for the jury. Lexington, etc., R. Co. 
v. Boatright, 164 Ky. 374, 175 SW 
648. (2) In an action against a water 
power company for injuries to a 
riparian owner by the erection of a 
cofferdam, where it appeared by some 
evidence that because thereof the 
flood waters were precipitated against 
the embankments of the plaintiff, the 
question was for the jury. Sutton 
v. Catawba Power Co., 76 S. C. 320, 
56 SE 966. 

9. Lexington, etc., R. Co. v. Boat- 
right, 164 Ky. 374, 175 SW 648. 

10. Lexington, etc., R. Co. v. Boat- 
right, supra. 

11. Lexington, etc., R. Co. v. Boat- 
right, supra. 

[a] Verdict held not excessive.— 
Verdict for two hundred dollars for 
past, present, and prospective dam- 
ages to land held not excessive, 
where witnesses fixed the diminu- 
tion in value at two hundred dollars 
to five hundred dollars. Lexington, 
etc., R. Co. v. Boatright, 164 Ky. 3874, 


Assoc. v. Whites River Inspectors’, 
ete., Assoc., 57 Fla, 399, 48 S 643, 22 
LRANS 345; Fischer vy. Davis, 19 
Ida. 493, 116 P 412. 
ee Hower v. Garrett, 36 -Pa. ‘Co. 
Multiplicity of suits as ground for 
he arrns generally see Injunctions §§ 
14. Ferry Pass Inspectors,’ ete., 
Assoc. v. Whites River Inspectors’, 
ete., Assoc., 57 Fla. 399, 48 S 643, 23 
LRANS 345; Stewart. v. Turney, 
117 Misc. 398, 191 NYS 342 [aff 237 
aeei 3 ata yes 142 NE 437, 31 ALR 
15. Ferry Pass Inspectors’, etce., 
Assoc. v. Whites River Inspectors’, 
ete,, Assoc., 57 Fla. 399, 48 S 643, 93 
LRANS 345. See Shortell v. Des 
Moines Electric Co., 186 Iowa 469, 
172 NW 649 (where ‘it was held that 
a prescriptive right has been ac- 
quired against plaintiffs and further 
that no public nuisance was shown 
created by the construction of a 


dam). 
16. _ Boise Dev. Co, v. Idaho Trust, 
etc., Bank, 24 Ida. 36, 133 P 916. 


17. Boise Dev. Co. v. Idaho Trust, 
etc.. Bank, 24 Ida. 36, 133 P 916 

18. Boise Dev. Co, v. Idaho Trust, 
ete., Bank, supra. 

19. See constitutional and statu- 
tory provisions. 

20. Van Siclen v. Muir, 46 Wash. 
38, 89 P 188. 

21. Muir v. Johnson, 49 Wash. 66, 
94 P 899; Van Siclen v. Muir, 46 
Wash. 38, "89 P 188. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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public and riparian owners.22 In a riparian owner’s 
suit against individuals to restrain the removal of 
sand and gravel of a stream causing injury to a 
riparian owner’s banks, a third person having no 
right as a licensee of the state to the sand and 
gravel deposited in the bed of the stream cannot 
intervene to defend the suit,2* and may not bring 
the state into the suit as a party by motion.?4 

Pleading. Complainant need not set out the ex- 
tent of his improvements on the shore in a suit 
to enjoin his exclusion from the use of the shore,?® 
a general allegation of exclusion from the shore 
being sufficient.?¢ 

Evidence. General rules?’ apply as to the suffi- 
cieney of evidence necessary to sustain a riparian 
owner’s bill to enjoin an interference with his rights 
in the use of the shore.?8 

Relief. A court of equity-may order the removal 
of an obstruction in the stream causing an inter- 
ference with a riparian owner’s rights to the use of 
his banks?® and may order an award of damages 
for such interference.°° An accretion to the whole 
of the tract owned by a riparian owner, due to the 
_owner’s efforts in protecting his land and to causes 
other than the acts of the party creating an obstruc- 
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tion in the stream which causes a wearing away of 
the riparian owner’s banks, will not reduce the 
damages. 

[§ 161] H. Reclamation and Improvement of Sub- 
merged Land**—1. In General. While a right at 
common law in the riparian owner to fill in land 
in front of his premises to low-water mark®* or to 
the point of navigability** under tidewater®® has 
been recognized, such rights are more commonly 
conferred by legislative grant and made the sub- 
ject of statutory regulation,®* and in some jurisdic- 
tions are held not to exist unless granted by statute.®? 
The common-law right has been regarded as of the 
same character as the right to construct piers, docks, 
and wharves,*® and as exclusive in the riparian 
owner as against everyone but the state,?® although 
it is subordinate to*® and must not be exercised in 
any manner inconsistent with*! the public rights. 
Further, it must be exercised with due regard to 
like rights possessed by others.*? Ordinarily, the 
right of the riparian owner is regarded as in the 
nature of a mere license** or franchise** which may 
be revoked by the legislature at any time before 
such reclamation actually takes place;*® but when 


22. Mobile Transp. Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 
34, 13 LRANS 352. 

23. Strawberry Island Co. Vv. 
Cowles, 79 Misc. 279, 140 NYS 333. 

24. Strawberry Island Co. v. 


Cowles, supra. ; 
OS. Mobile Transp. Co. v. Mobile, 


153 Ala. 409, ea 976, 127 AmSR 

3 LRANS , : 
Poe, Mobile Transp. Co. v. Mobile, 
supra. 


7. Sufficiency of evidence to main- 
rts injunction generally see Injunc- 


‘ 581, 582. f 
tions ite cases infra this note. 


72) ‘Bvidence held insufficient: (1) 
To show that the construction of a 


in a stream would probably re- 
sere in such injury to the land of the 
opposite proprietor as to entitle the 
latter to a permanent injunction. 
Boise Dev. Co. v. Idaho Trust, etc, 
Bank, 24 Ida. 36, 133 P 916. (2) .To 
show that dredging of land under 
water was cause of erosion of Se 
Atty.-Gen. v. Homegardner, 17 Ont 


Does rdden vy. Tide Water Lumber 
Co., 51 Wash. 164, 98 P 377. 

30. Ami Co. v. Tide Water Lum- 
ber Co., 


51 Wash. 171, 98 P 380; 
Judson v. Tide Water Lumber Co., 
51 Wash. 164, 98 P 377. f : 
[a] Awards of damages held no 
excessive.—(1) A judgment for eleven 
thousand two hundred and fifty dol- 
lars damages for the obstruction of 
a navigable river, whereby the water 
was diverted and two and a quarter 
acres of the plaintiffs’ land washed 
away, is not excessive, where there 
was evidence that the land was worth 
five thousand dollars per acre. Jud- 
son v. Tide Water. Lumber Co., 51 
Wash. 164, 98 P 377. (2) A judg- 
ment for nine hundred and fifty dol- 
Jars damages for the obstruction of 
a navigable river, whereby the water 
was diverted, resulting in the wash- 
ing away of nineteen one-hundredths 
of an acre of land, of the value of 
five thousand dollars per acre, is not 
excessive. Ami Co. v. Tide Water 
Lumber Co., 51 Wash. 171, 98 P 380. 
31. Ami Co. v. Tide Water Lum- 
., Supra. 
ae - °awharv es, piers, and docks see 
infra 172-187. 
A 33. ‘Siamont v. Burns, 43 N. H. 
609. See McKeesport Gas Co. v. 
Carnegie Steel Co., 189 Pa. 509, 42 A 
42 (where an injunction was issued 
restraining a riparian owner from 
filling in below the low-water line). 
Ownership of land between high 


and low water marks see infra § 217. 

34. Hanford v. St. Paul, ete. R. 
Co., 43 Minn. 104, 42 NW 596, 44 NW 
1144, 7 LRA 722; Union Depot, etc., 
Co. v. Brunswick, 31 Minn. 297, 17 
NW 626, 47 AmR 789; Carli v. Still- 
water St. R., ete., Co., 28 Minn. 373, 
10 NW 205, 31 AmR 290; White v. 
Cleveland, 12 OhNPNS 225 [aff 14 Oh. 
Cir .CtyiN. S. 369,733 Oh. Cir: Cts 317 
(aff 87 Oh. St. 482 mem, 103 NE 1135 
mem) ]. 

[a] Navigable lake.—State v. Kor- 
rer, 127 Minn. 60, 148 NW 617, 1095, 
LRA1916C 139. 

[b] Improvements in aid of navi- 
gor Grent v. Fletcher, 283 Fed. 

[c] Power of city.—A city which 
has condemned riparian lands for 
park purposes has a right to fill in 
and improve land under water. White 
va Cleveland; 4 Ohi Ciry, Cts NAS, 
369, 381 Oh.” Cir, Ct.) 307 Aa 87cOh, 
St. 482 mem, 103 NE 1135 mem]: 

35. Ockerhausen v. Tyson, 71 
Conn. 31, 40 A 1041; Lane v. New 
Haven Harbor Comrs., 70 Conn. 685, 
40 A 1058; Farist Steel Co. v. Bridge- 
port, 60 Conn. 278, 22 A 561, 13 LRA 
590; Ladies’ Seamen’s Friend Soc. v. 
Halstead, 58 Conn. 144, 19 A 658; 
Stevens v. Paterson, ete., R. Co., 34 
N. J. L. 532, 3 AmSR 269; Simpson 
af Moorhead, 65 N. J. Eq. 623, 56 A 
87. 

[a] The establishment of a high- 
way and erection of a bridge over 
tidelands deprives the owner of the 
right of reclaiming lands occupied 
yy the highway or abutting the bridge 
below low-water mark but not of the 
right to reclaim lands abutting the 
bridge or highway above low-water 
mark provided no injury is done to 
the highway or bridge and there is 
no interference with public travel. 
Norwalk v. Podmore, 86 Conn. 658, 
86 A 582. 

36. See statutory provisions. 

67.! Thiesenwv.. Gulf, ete: (R./Co:, 
75 Fla. 28, 78 S 491, LRA1918m° 718; 
Black v. American International 
Corp., 264 Pa. 260, 107 A 7387; Alleg- 
heny v. La Belle Steel Co., 25 Pa. Co. 
103; Petty v. San Antonio, (Tex. Civ. 
A.) 181 SW 224; Atty.-Gen. v. Bay 
Boom Wild Rice, etc., Co., 172 Wis. 
363, 178 NW 569. 

[a] Effect of city ordinances.— 
Where an ordinance of a city relat- 
ing to the granting of land under 
water provided that no such grant 
should authorize the grantor to make 
bulkheads without permission of the 
common council, even if a deed of 


land under water contained no re- 
strictions, the grantee could not, 
without such consent, fill in the 
land. Duryea vy. New York, 26 Hun 
GNeS¥2) 341205 

38. Hanford v. St. Paul, ete, R. 
Co., 43 Minn. 104, 42 NW 596, 44 NW 
1144, 7 LRA 722. 

39. State vy. Korrer, 127 Minn. 60, 
148 NW 617, 1095, LRA1916C 139. 

40. Barney v. Keokuk, 94 U. S. 
324, 24 L. ed. 224, 

[a]. Power of city.—Under a city 
charter giving the city power to es- 
tablish landing places and to fix the 
rates of landing for all steamboats, 
etc., the city has authority to widen 
and improve a street along the banks 
of the river, by filling in and reclaim- 
ing the same, without the consent of 
the adjacent proprietor, and with- 
out making him compensation, Bar- 
ney v. Keokuk, 94 WU. S. 324, 24 L. 
ed. 224. : 

41. State v. Korrer, 127 Minn. 60, 
148 NW 617, 1095, LRA1916C 139; 
Hanford vy. St. Paul, ete, R. Co., 43 
Minn, 104, 42 NW 596, 44 NW 1144, 
M cede RAY os 722. 

42. Ockerhausen  v. 
Conn. 31, 40 A 1041. 

[a] Right of third person to fill 
in.—Filling in the flats of an ad- 
joining riparian owner is an act of 
disseizin. Ladies’ Seamen’s Friend 
Soc. v. Halstead, 58 Conn. 144, 19 A 
658. But see Austin v. Rutland R. 
Co., 45 Vt. 215 (holding that a shore 
owner upon Lake Champlain could 
not maintain ejectment for land made 
by filling in beyond low-water mark 
notwithstanding by statute the shore 
owner was given the right to erect 
wharves or storehouses and extend 
them into the lake between his lands 
and the channel of the lake). 

[b] Liability to adjoining owner. 
—The owner of land adjoining tide- 
water, but not accessible by navi- 
gation from the sea, has no right to 
have the tide ebb and flow, for the 
drainage of his premises, across flats 
or the shore, between his land and 
low-water mark, belonging to an- 
other, and such other owner by fill- 
ing up his land will not become liable 
to such owner in an action for the 
interruption of such drainage, Henry 
v. Newburyport, 149 Mass. 582, 22 
NE 75, 5 LRA 179. ; 

43. Stevens vy. Paterson, etc., R. 
Cos 84 Naess ») HS82,> %3-¢ AmRi 269); 
State v. Jersey City, 25 N. J. L. 525. 

44. Lockwood v. New York, etce., 
R. Co., 37 Conn, 387. 

45. State v. Carragan, 37 N. J. L. 
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the license is executed, it becomes irrevocable.*® 
The right has, however, in some cases been held 
to be a property right even before it has been in 
any manner exercised by reclaiming or improving 
the premises,*’7 which cannot be taken away even 
by the state for a public use without compensa- 
tion;48 and further, that such right may be sepa- 
rated from the ownership of the uplands and alien- 
-ated,#® although as to this there is contrary author- 
ity..° So far as adjoining owners are concerned a 
riparian owner upon a lake may fill in upon his 
premisés above low-water mark upon land which he 
has the legal right to oceupy.*? 

Where land has been lost to the state by erosion 
and a third person has become the owner of the 


uplands with such riparian rights as attached, the- 


former owner has no right to reclaim the lost land.®? 

[§ 162] 2. Statutory Authorization—a. In Gen- 
‘eral. The state, subject to the rights possessed 
by the federal government**® and to the restrictions, 
if any, imposed by its constitutions and laws** may, 
as incident to its ownership and control of its tide- 
lands and other lands under navigable waters, grant 
rights to fill or reclaim them,®°> and it may make 
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such grant to one who is not the riparian or shore 
owner.°° So, where the sovereign grants to the 
owner of the adjacent upland the title to the land 
under navigable waters, the owner may, subject to 
the limitations imposed by the United States con- 
stitution, fill in such lands, make upland of them, 
and extinguish the publie right.°* 

[§ 163] b. Establishment of Harbor or Dock Lines. 
The establishment by legislative authority of a har- 
bor or dock line in navigable waters is an implied 
grant to the owners of the adjacent upland of the 
right to build on or fill up the land under water 
up to such line.®® Although a harbor line has been 
established, until the riparian owner has actually 
filled out thereto, the public rights remain as be- 
fore,®*® and an extension of the pier line does not 
confer a title to the land under water between the 
old and new pier lines’until the land is reclaimed.®° 

[§ 164] c. Specific Grants. A right specifically 
granted to particular individuals or corporations to 
fill in submerged lands must be exercised in accord- 
ance with, and is limited by, the conditions im- 
posed.*! Such a right is not granted by mere defini- 


264; Stevens v. Paterson, etc., R. Co., 
34 N. J. L. 532, 3 AmR 269; State v. 
Jersey City, 25 N. J. L. 525; Katzen- 
bach vy. Armstrong Cork Co., 99 N. J. 
Hq. 32, 1382 A 324. 

46. New Jersey Zinc, etc., Co. v. 
Morris Canal, etce., Co., 44 N. J. Ea. 
398, 15 A 227, 1 LRA 133 [aff 47 
N.- J. Eq. 598, 22 A 1076). 

47, TWanford ‘v. St:) Pail, etc. R. 
Co., 43 Minn. 104, 42 NW 596, 44 NW 
1144, 7 LRA 722; Union Depot, etc., 
Co. v. Brunswick, 31 Minn, 297, 17 
NW 626, 47 AmR 789. 

48. Bradshaw vy. Duluth Imperial 
Mill Co., 52 Minn. 59, 53 NW 1066; 
Hanford v. St. Paul, ete, R. Co., 43 
Minn. 104, 42 NW 596, 44 NW 1144, 
7 LRA 722; Union Depot, etc., Co. v. 
Brunswick, 31 Minn. 297, 17 NW 626, 
47 AmR 789; Brisbine v. St. Paul, 
etc., R. Co., 23 Minn. 114. 

Taking under eminent domain pro- 
pea aed see Eminent Domain §§ 134, 

49. Hanford-v. St. Paul, ete, R. 
Co., 43 Minn. 104, 42 NW 596, 44 NW 
1144, 7 LRA 722, See Farist Steel 
Co. v. Bridgeport, 60 Conn; 278, 22 A 
561, 13 LRA 590 (holding that com- 
pensation must be made where mud 
flats are taken); Westervelt v. Meuly, 
(Tex. Civ. A.) 216 SW 680 (holding 
deed to convey to grantee right to 
fill and obtain title from state). 

[a] A condemnation by a railroad 
corporation of the upland abutting 
upon the water embraces also the in- 
eidental riparian right of improve- 
ment and occupancy of the submerged 
lands, although no specific mention 
is made of riparian rights. Hanford 
v. St. Paul, ete., R. Co., 43 Minn. 104, 
42 NW 596, 44 NW 1144, 7 LRA 722. 

{b] Owner of inland  pblock.— 
Where both land above and under 
water is platted and an inland block 
is conveyed with reference to such 
plat, the gradual encroachment of the 
water until it reaches the block so 
conveyed does not confer on its 
owner the riparian right to reclaim 
and use the submerged blocks and 
streets. Gilbert v. Eldridge, 47 Minn, 
210, 49 NW 679, 13 LRA 411. 

50. Musser v. Hershey, 42 Iowa 

Swanson, 


356. 

51. Morse v. 129 App. 
Div. 835, 114 NYS 876. \ 

52. In re Buffalo, 206 N. Y. 319, 
99 NE 850. 

53. See supra § 19. 

54. Disposition of lands 
water see infra §§ 226-228. 

55. U. S.—Pacific Gas Impr, Co. 
v, Ellert, 64 Fed. 421. 


under 


Cal.—Eldridge v. Cowell, 4 Cal. 80. 

Fla.—Panama Ice, etc., Co. v. At- 
ate etey| Ra Coe Hiaw4 hoy! 7s 
60 


Ill. Peo. v. Kirk, 162 Ill. 1388, 45 
NE 830, 53 AmSR 277. 

Pa.—Com. v. Pennsylvania R. Co., 
78 Pa. Super. 389; Briggs v. Pfeil, 
25 PittsbLegJNS 18. 

See Bradford v. Metcalf, 185 Mass. 
205, 70 NE 40 (holding that St. 
[1893] ¢ 334 § 1 was a recognition 
of the rights of defendants and 
others acquired by virtue of St. 
[1852] ec 105 and St. [1855] e¢ 481 
conferring upon the Mystic River 
Corporation authority to fill flats and 
extended the right to fill defendant’s 
lands without paying for the displace- 
ment of tidewater). 

[a] Power of city.—It was within 
the authority of the city of Dubuque 
to authorize a slough of the Missis- 
sippi River at that place, which had 
been formerly used for purposes con- 
nected with navigation, to be filled 
up and railroad tracks built over or 
along the same. Ingraham v. Chi- 
cago, etc., R. Co., 34 Iowa 249. 

56. Furman v. New York, 7 N. Y. 
Super. 16 [aff 10 N. Y. 567]. 

Interference with access of ripa- 
rian owners see supra § 154. 

57.0 Tiffany !) v.1/Oyster Bay})i234 
N. Y. 15, 186 NE 224, 24 ALR 1267. 

58. Mass.—Atty.-Gen. v. Boston 
Wharf Co., 12 Gray 5538. 

Minn.—Miller v. Mendenhall, 43 
Minn. 95, 44 NW 1141, 19 AmSR 219, 
8 LRA 89. 

N. J.—Long Dock Co. v. State Bd. 
of Assessors, 89 N. J. L. 108, 97 A 


900. 

N. Y.—In re New York, 217 N. Y. 
1, 111 NE 256; Peo. v. Delaware, etc., 
Co., 213 N. Y. 194, 107 NE 506; Con- 
sumers’ Coal, etc., Co. v. New York, 
181 App. Div. 388, 169 NYS 92. 

R. I.—Rhode Island Motor Co, v. 
Providence, 55 A 696; Bailey v. Bur- 
Lo RR, Ty 8800 

[a] Change of dock line.—The es- 
tablishment of a dock line inside 
of some of the submerged blocks as 
laid out in a plat will not divest any 
property rights therein but merely 
regulate and limit their use so that 
where the dock line is changed to a 
point outside of the lands, it amounts 
to authority from the state to fill 
in and build out to the new line. 
Bradshaw v. Duluth Imperial Mill 
Co., 52 Minn. 59, 53 NW 1066. 

[b] Title by adverse possession. 
—The establishment of a harbor line 
permits the riparian owner to take 


and occupy the tide-flowed land by 


filling in, as well when his owner- 
ship is acquired by adverse posses- 
sion as when it is acquired in any 
other manner. Aborn v. Smith, 12 
R. I. -370. 

[c] The assent of harbor commis- 
sioners to fill out below high-water 
mark, as to the territory it applies 
to, is as authoritative as the estab- 
lishment of a harbor line is as to 
the more extensive territory it ap- 
plies to, and both operate as an 
authoritative declaration that navi- 
gation will not be obstructed by any 
such filling out, and as a license or 
invitation to the riparian proprietor 
to fill out to that line. Dawson v. 
Broome, 24 R. I. 359, 53 A 151, 

59. Rhode Island Motor Co. v. 
Providence, (R. I.) 55 A 696. 

“We make little account of the 
Harbor Line’ Act. The _ ostensible 
purpose of that act is not to confer 
any new right, title, ‘or interest on 
the riparian proprietor, but only to 
prevent his encroaching too far on 
the space required for the harbor. It 
amounts simply to a license to him 
to fill out to the harbor line, or te 
an implied declaration that in filling 
out to it he will commit no en- 
croachment. To hold that it amounts 
to more would be doing violence to 
the act.” Providence Steam Engine 
Co. v. Providence, etc., SS. Co., 12 R. 


‘IT. 348, 355, 34 AmR 652. 


60. Long Dock Co, v. State Bd. of 


Assessors, 89 Neo J. Li. 108) 97° A 
900; Long Dock Co, v. Board of 
Equalization of Taxes, 87 N. J. L. 


22, 98) A111. 

61. Illinois Cent. R. Co, v. Illinois, 
146 U. S. 387, 18 SCt 110, 36 L.. ed. 
1018; Hoboken vy. Pennsylvania R. 
Co., 124 U.S. 656, 8 SCt 643, 31. L. 
ed. 543. : 
_{a] Grant construed.—A_ legisla- 
tive grant to numerous individuals 
authorizing them to fill up in front 
of their lots to a fixed exterior line 
is a grant to each of the shore pro- 
prietors in severalty of such right 
to the extent of the land under water 
in front of his own shore. O’Donnell 
vy. Kelsey, 6 N. Y. Super. 262. [aff 
10 N. Y. 412, Seld. 22, 2 Edm. Sel. 
Cas. 361]. 

| Confirmation. — A _ statute 
which is invalid in so far as it at- 
tempts to enlarge the grant of a 
privilege to reclaim tidewater lands 
into a title in fee because cf the 
fact that such purpose is not ex- 
pressed in its title may nevertheless 
be allowed to operate to the extent 


a ee ee ee eee ee ee ee ee See Bee ee oe 
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tion of corporate powers.®? A grant of the right 
to fill in tidewater lands may be aptly termed a 
‘‘franchise.’’& So long as it remains unexercised, 
it does not convey title to the lands,®* and it is 
subject to an implied condition that it may be for- 
feited by the state for failure to exercise it,®> but 
until forfeited the privilege to fill in land under 
water and thereby acquire title to the same gives 
an inchoate vested interest in the land described 
which is a property right,°* and of which the grantee 
cannot be deprived without compensation unless it 
has been forfeited or lost in some manner.®’ The 
question of abandonment of such a franchise is one 
of intent as well as of nonuser.®* 

[§ 165] d. Grants to Riparian or Shore Owners 
Generally. By statute in some jurisdictions rights 
are conferred upon riparian owners on navigable 
waters to fill in or make improvements in front of 
their lands,®® and the validity of such a statute has 
been sustained.7° Such statutes are limited in their 
operation to the waters to which they are specifi- 
cally made applicable’! and are strictly construed,”” 
although the rights conferred by them are not re- 
stricted by the rules which define proprietary rights 
of riparian owners upon nonnavigable waters.’* 
Where the boundaries of a city are coincident with 
those of the proprietors of riparian lands, such 
boundaries are extended to cover improvements 
made by the riparian owners.** ; 

Nature of right conferred. The right conferred 


of confirming grants previously made. | 1020. 
Brooklyn First Constr. Co. v. State, 66. 
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Brooklyn First Constr. Co. v. 
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is in the nature of a franchise’®>—quasi property?¢’— 
of which the owner cannot be deprived without his 
consent or by other competent means,’” and which 
other persons cannot lawfully destroy or interfere 
with."* However, under. such a statute the riparian 
owner acquires no title until such lands have been 
reclaimed as provided by the statute,7® and until 
so reclaimed the owner has no property, possession, 
or right which may be violated or encroached upon.®® 
The right of the riparian owner to make improve- 
ments is intercepted by a grant from the state to 
another person of the land covered by the navigable 
water over which the riparian owner would other- 
wise have been entitled to make improvements.®4 
Until improvements are actually made the mere 
right to construct them, although still subsistent, 
is not incompatible with the licensing of the soil 
covered by water for use not subversive of such 
right which must yield to the paramount right of 
making improvements when actually exercised.®2 
Character of improvements. Under a statute con- 
ferring the exclusive right upon riparian ‘owners 
to make improvements in front of their land and 
providing that such improvements pass to the sue- 
cessive owners of the land to which they are at- 
tached as incident’ to their respective estates,®? 
the improvements which the proprietor is entitled 
to make are such structures as are subservient to 
the land and which used in connection with the land 
enhance its value or enlarge its commercial or 


348. 
Title acquired by one wrongfully 
making improvements see infra § 166. 


221 N.Y. 295; 116 NE 1020. 

62. Scully v. Com., 188 Mass. 178, 
74 NE 342. 

63. Brooklyn First Constr. Co. v. 
Dole. Ee Yo pad as, kl Or dNe 1020. 
Brooklyn First Constr. Co. v. 
supra. 

. Brooklyn First 
State, supra. ‘ 

[a] Bhe purpose of 

such a franchise is to encourage the 


State, y 
65. Constr. Co. v. 


owners of the water front or other 
grantees to improve the water front 
as soon as it is feasible to do so and 


the demands of commerce require. 
Brooklyn First Constr. Co. v. State, 
110 Misc. 164, 180 NYS 241 

194 App. Div. 608, 186 NYS 159]. 

[b] Time for exercise.—The rea- 
sonable time in which the franchise 
must be exercised cannot be held to 
have expired until such time as the 
upland owner could receive a fair 
return upon the money necessary to 
the making of the improvement. 
Brooklyn First Constr, Co. v. State, 
110 Misc. 164, 180 NYS 241 [aff 194 
App. Div. 608, 186 NYS 159]. 

{c] Forfeiture—(1) The grantee 
of such a franchise cannot be di- 
vested of his rights by means of for- 
feiture except by an act of the legis- 
lature or a judicial decree declar- 
ing such forfeiture. Brooklyn First 
Constr. Co. v. State, 110 Misc. 164, 
180 NYS 241 [aff 194 App. Div. 608, 
186 NYS 159]. (2) In determining 
whether a franchise is subject to 
forfeiture or the serious claim of 
forfeiture, the court will take into 
consideration the entire water front 
of the owner; what he has dons 
there; what he has tried to do witn 
this particular parcel; the demands 
and opportunities for commerce, and 
all facts and circumstances sur- 
rounding the locality which throw 
any light upon such_ questions. 
Brooklyn First Constr. Co. v. State, 
supra. (3) An appropriation of the 
land under a statute providing for 
the construction of a barge canal 
does not have the effect of a pro- 
ceeding to forfeit rights under a 
grant ‘of the privilege to fill in tide- 
water lands. Brooklyn First Constr. 
Co. v/ State, 221 N. Y. 295, 116 NE 


the grant of 


Laff 


State, supra. . 

{a] A legislative grant of power 
to fill in flats and construct wharves 
confers a present vested right, and 
not a mere revocable license. Treas- 
urer, etc. v. Revere Sugar Refinery, 
247 Mass. 483, 142 NE 909. 

{[b] Such right is not enlarged 
into a fee by a Statute entitled 
merely an act to ratify and confirm 
certain grants, etc., since such ob- 
ject is not sufficiently expressed by 


the title. Brooklyn First Constr. 
es v. State, 221 N. Y. 295, 116 NE 
020. 

67. Brooklyn First Constr. Co. v. 


State, supra. 

68. Brooklyn First Constr. Co. v. 
State, 110 Misc. 164, 180 NYS 241 
{aff 194 App. Div. 608, 186 NYS 159]. 

69. See statutory provisions. 

{a] The Florida Riparian Act of 
1921 (L. [1921] ¢ 8537) is confirma- 
tory and retroactive in its nature as 
of Dec. 27, 1856, and confirmed to 
riparian proprietors and their suc- 
cessors the title and right to im- 
provements to their riparian lands 
beyond high-water mark made prior 
to 1921. Commodores Point Terminal 
Co. v. Hudnall, 283 Fed. 150. 

70. State v. Tampa, 88 Fla. 196, 
102 S 336. 

71. Martin v. Busch, (Fla.) 112 S 

74. 

72. Katzenbach v. Armstrong Cork 
Co., 99 N. J. Eq. 82, 132 A 324. 

73. Goodsell v. Lawson, 42 Md. 
348. 

74. Western Maryland Tidewater 
R. Co. v. Baltimore, 106 Md, 561, 68 
A 6. 

75. Maryland v. Miller, 180 Fed. 
796 [mod on other grounds 194 Fed. 
775, 114 CCA 495]; Casey v. Inloes, 
1 Gill (Md.) 4380, 39 AmD 658. 

76. Casey v. Inloes, supra. 

“The right of the lot-holders to 
make these improvements in the 
water is a franchise or vested right 
peculiar in its nature, but a quasi 
property.” Horner v. Pleasants, 66 
Md. 475, 477, 7 A 691. 

77. Baltimore v. Baltimore, etce., 
Steamboat Co., 104 Md. 485, 65 A 
353; Garitee v. Baltimore, 53 Md. 422, 

78. Goodsell v. Lawson, 42 Md. 


79. Commodores. Point Terminal 
Co. v. Hudnall, 3 F. (2d) 841 (Flor- 
aa State v. Black River Phosphate 

Os 
189: 

“So long as such submerged lands 
remain unimproved by the construc- 
tion of wharves, or unreclaimed by 
filling in from the shore and con- 
verting the water into land, the 
riparian owner, though the legal title 
is in him, has in so far as the stat- 
ute is concerned, no greater right to 
the beneficial use of such submerged 
lands and the waters above them, 
than any other citizen except for the 
purpose of protecting from invasion 
the right to improve which the stat- 
ute gives.” Panama Ice, etc., Co. 
v. Atlanta, ete, R. Co.) 71° Fla. 419, 
422, 71 S 608. 

80. Maryland v. Miller, 180 Fed. 
796 [mod on other grounds 194 Fed. 
775, 114 CCA 495]; Western Maryland 
Tidewater R. Co. v. Baltimore, 106 
Md. 561, 68 A 6; Casey ,v. Inloes, 1 
Gill (Md.) 4380, 39 AmD 658. 

_“The improvements being the con- 

Sideration upon the formation of 
which alone the State parts with its 
right to the soil covered by the 
waters of the basin; it is clear, that 
no right can vest under it, until 
the specified improvements have been 
completed; for, if they should be left 
in an unfinished condition, it would 
amount to an abandonment of the 
right to acquire a title in that man- 
ner.” Baltimore v, McKim, 3 Bland, 
(Md.) 453, 466. 

[a] For instance, the right of a 
private individual to improve out into 
the river, until actually availed of, 
is subject to the right of the United 
States to use the soil under the water 
in aid of navigation without his con- 
sent and without compensation. 
Hawkins Point Light-House Case, 39 
Fed. 77 [rev on other grounds sub 
nom. Chappell v. Waterworth, 155 U. 
S. 102, 15° SCt 34, 39 Li. 'ed: 85]. 

81. Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658. 

82. Hess v. Muir, 65 Md. 586, 5 
A 540, 6 A 673. ; 

83. See statutory provisions, 


32 Fla. 82, 13 S 640, 21 LRA- 


“ 
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agrieultural facilities or other utility to an extent 
the land alone would be incapable of ;°* they must 
be in front of his premises;*® they may, however, 
be begun at the outer end.*® 

Who may make. Under a statute conferring upon 
riparian proprietors the right to make improve- 
ments in front of their land,87 improvements may 
be made by one who is the owner of a perpetual 
leasehold in the land,’* but not by a mere lessee 
for years.8? Where the land is so situated that 
improvements on one lot conflict with improve- 
ments made by a senior patentee on an adjoining 
lot, the franchise or right of the prior patentee 
is paramount.%° } 

[§ 166] 8. Title or Ownership in Reclaimed Land 
or Improvements—a. In General. Where the right 
of the riparian or shore owner to fill in lands under 
water is regarded as dependent upon legislative 
grant or permission,®! one reclaiming land without 
such grant or permission acquires no title thereto.°? 
However, where land under water is lawfully re- 
claimed, the reclaimed portions become integral 
parts of the owner’s adjoining land,®** and his title 
will extend at least to the new high-water mark.®* 
Under a statute conferring upon riparian owners 
the right to make improvements in front of their 
lands and providing that such improvements shall 
pass as incident to their estates,°° where a person 


84. Western Maryland Tidewater] interest, but it 


R. Co. v. Baltimore, 106 Md. 561, 68 
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is not one of any 
practical importance. 


[§§ 165-166 


other than the riparian owner without his authority 
makes such improvement, no interest or estate in 
the improvement vests in the improver but it be- 
comes the property and estate of the owner of the 
franchise.°* The title to the improvements when 
made may be severed from that of the mainland and 
conveyed to and held by other persons having no 
interest in the original tract.2* Where the upland 
was, by dedication, to remain forever free from 
structures, the title to filled-in lands is subject to 
the same condition.% 

Subsequent submergence. The title to reclaimed 
lands is not lost by the subsequent submergence 
thereof whether for a long or a short period.% 
The title is one derived from the state and not 
from the grantor of the person filling in.+ 

Lands filled in by federal, state, or municipal gov- 
ernments. The right of the federal government to 
possession of land filled in below low-water mark 
in a navigable stream is not affected by the fact 
that it may interfere with an adjoining owner’s 
previously existing access to the water front.? 
Where land is made by the state in front of the 
premises of a riparian owner upon a navigable lake, 
it has been held that the riparian owner acquires, 
if not a legal, at least a strong equitable, title which 
only the state may be allowed to dispute when 
coupled with actual possession.2 Where a city fills 


the fish commission after the lease 


A 6; Hess v. Muir, 65 Md. 586, 5 A 
540, 6 A 673. 


[a] The bedding of oysters is not 
an “improvement” within the stat- 
ute. Hess v. Muir, 65 Md. 586, 5 A 
673. 


85. Baltimore, etc, R. Co. v. 
Chase, 43 Md. 23; Casey v. Inloes, 1 
Gill (Md.) 430, 39 AmD 658. 


86. Goodsell v. Lawson, 42 Md. 
348. 
87. See statutory provisions. 


88. Jacob Tome Inst. v. Davis, 87 
Md. 591, 41 A 166 (the lessee may 
maintain ejectment for lots thus 
made by the lessee). 

89. Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658. 

907) \ Baltimore; “ete,) Rey iConc rv. 
Chase, 43 Md. 28; Wilson v. Inloes, 
11 Gill & J. (Md.) 351. 

91. See supra § 161. 

92. Hoboken v. Pennsylvania R. 
Co., 124 U. S. 656, 8 SCt 643) 31 L. 
ed. 543; Hinkley v. State, 234 N. Y. 
309, 1837 NE 599; Saunders v. New 
Work vCentswete Rin Go4. 146 NAY. 
75, 38 NE 992, 43 AmSR 729, 26 LRA 
378; Diedrich v. Northwestern Union 
R. Co., 42 Wis. 248, 24 AmR 399. 

93. U.S. v. Mission Rock Co., 189 
U. S. 391, 23 SCt 606, 47 L. ed. 865 
[aff 109 Fed. 763, 48 CCA 641]; Zeller 
v. American International Corp., 292 
Fed. 822; Grant v. Fletcher, 283 Fed. 
243; Commodores Point Terminal Co. 
v. Hudnall, 283 Fed. 150; Edmondson 
Island Case, 42 Fed. 15; Ockerhausen 
v. Tyson, 71 Conn. 41, 40 A 1041; 
Lockwood v. New York, etc., R. Co., 
37 Conn. 387; Nichols v. Lewis, 15 
Conn. 137; Heiney v. Nolan, 75 N. J. 
L. 397, 67 A 1008; Bell v. Gough, 23 
N. J. L. 624; Atty.-Gen. v. Central R. 
@o;;, 68! Need. Hg. 1198, (59) AM 348+ 
Simpson v. Moorhead, 65 N. J. Eq. 
623, 56 A 887; Peo. v. Kelsey, 38 
Barb. (N. Y.) 269, 14 AbbPr 372; 
Dickinson v. Codwise, 1 Sandf. Ch. 
(N. Y.) 214. 

“Whether the fee in this ‘made 
land’ would be in the state or in the 
riparian cwner—that is, whether it 
partakes of the nature of the bed of 
the stream upon which it is made, 
‘or of the shore to which it is added 
-—may be a question of speculative 


in the riparian owner, yet, of course, 
it must be a qualified fee; 
subject to the paramount right of 
public navigation. But if it be in 
the state, the riparian owner still 
has, subject to this same public 
right, the exclusive right of posses- 
sion and the entire beneficial inter- 


est.” Union Depot, ete, Co. .'v. 
Brunswick, 31 Minn. 297, 302, 17 NW 
626, 47 AmR 789. 

[a] Upland.—‘Portions of the 


shore lawfully reclaimed become up- 
land for most if not all purposes.” 
Ladies’ Seamen’s Friend Soc. v. Hal- 
stead, 58 Conn. 144, 151, 19 A 658. 

[b] Incident to grant.—It is im- 
plied as a necessary incident to the 
grant of the privilege to fill in tide- 
water lands that, when the privilege 
has been exercised and the lands 
filled in, the beneficiary of the grant 
will become the -:owner_ thereof. 
Brooklyn First Constr. Co. vy. State, 
221 N. Y. 295, 116 NE 1020; Williams 
v. New York, 105 N. Y. 419, 11 NE 
829; Brooklyn First Constr. Co.. v. 
State, 110 Misc. 164, 180 NYS 241 [aff 
194 App. Div. 608, 186 NYS 159]. 

[c] Title to land which the state 
has no power to grant cannot be ac- 
quired by the riparian. owner who 
fills in the land under a riparian 
right to enter upon it and construct 
wharves and piers in aid of naviga- 
tion., Hinkley. v. State, 234 N.Y. 
309, 1387 NE 599. 

[d] Oyster shell deposits reach- 
ing above high-water mark have been 
held to be land where the filling in 
was intended to create real estate. 
Port Royal vv. Charleston, etc, R. 
Co., 186 S. C, 525, 134 SE 497. 

[e] Ownership as between lessor 
and lessee.—Where the United States, 
holding an island under a lease for 
the use of the fish commission, adds 
land thereto, with the consent of the 
lessor, by building out into naviga- 
ble water and filling up, and claims 
title to such addition as necessary 
for the protection of a lighthouse, 
the lessor is the owner of the addi- 
tion, subject only to the easement in 
relation to the lighthouse, and may 
maintain ejectment for its occupancy 
by the United States for the use of 


° 


If the fee be] of the island proper has expired. In 
S re Hdmondson Island, 42 Fed. 15. 
that is, {[f] Reclamation by a railroad 


company has been held not to give 
an absolute fee in the lands re- 
claimed or any right of use, disposal, 
or control, except for a right of way 
and for railroad purposes. _ Illinois 
Cent.R. 'Go..v. Tlinois, 146° U.. Sie3sz, 
ae 110, 386 L. ed, 1018 [aff 33 Fed. 


{g] In Maryland.—(1) The own- 
ers, while not having a technical fee 
in the land covered by the water, 
have a perpetual use of such land 
for the purpose of erecting and keep- 
ing up their improvements, which 
license or franchise the state cannot 
annul, so long as used, any more 
than it can annul a patented fee. 
Horner v. Pleasants, 66 Md. 475, 7 
A 691. (2) Where a riparian pro- 
prietor, vested with the title to land 
made -by filling and extending his 
lots into a river, conveyed the entire 
water privileges below high-water 
mark, the grantee took an irrevo- 
cable license to fill and extend the 
lot from high-water line, but did not 
take title to extensions made prior 
to his conveyance. Jacob Tome 
pet v. Crothers, 87 Md. 569, 40 A 

94 Gough v. Bell, 22 N. J. L. 441. 

95. See statutory provisions. 

86. Baltimore. vy. St. Agnes Hospi- 
tal, 48 Md. 419; Casey v. Inloes, 1 
Gill (Md.) 430, 39 AmD 658. 


Fife Goodsell v. Lawson, 42 Mad. 
98. Bliss v. Ward, 198 Ill. 104, 64 
NE 705. “ 
99. Simpson v. Moorhead, 65 N. J. 


Eq. 6238, 56 A 887. 

1. Bailey v. Burges, 11 R. I. 330. 

4 Marine R., etc., Co.'v.-U. Se 257 
U.S. 47, 42 SCt 32, 66 L. ed, 124. 

3. Ledyard vy. Ten Eyck, 36 Barb. 
CNEe Yo). 202% 

{a] Planting trees.—A riparian 
proprietor, having obtained either 
legal or equitable title to land filled 
in by the state adjacent to his prem- 
ises, cannot be restrained from plant- 
ing trees thereon, although they may 
injure his neighbor’s view of the 
lake. Ledyard v. Ten Eyck, 36 Barb. 
(Naan) liO2: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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up a river front to deep water with earth and pro- 
tects it by a bulkhead in order to advance the land- 
ing line, the riparian owner in the rear thereof has 
not the right to take absolute possession of the lands 
so made as private property.* 

[§ 167] b. Apportionment between Riparian or 
Littoral Owners. In apportioning the rights of 
shore owners in reclaimed land, the principle which 
should be adopted is to extend the lateral lines of 
the shore owners in such a manner as to give each 
of them a water front proportioned in extent to his 
shore lines.» Made land should in general be di- 
vided between adjoining owners as if it were natural 
alluvion. In apportioning frontage upon a dock 
or bulkhead line between riparian owners, their 
lateral lines will be extended, according to the rule 
in some jurisdictions, ih such a way as to intersect 
the dock line at right angles.? According to the 
rule adopted in other jurisdictions they will be ex- 
tended, at least where the shore line is irregular, 
at right angles to the general course of the shore.® 

Readjustment. New conditions in order to war- 
rant a readjustment of littoral rights must be defi- 
nite and substantial, possessing the appearance of 
stability and producing an essentially new situation 
which requires a new adjustment of rights in order 
that a fair and reasonable access to the sea may 
be afforded to all.® 

[§ 168] c. Public Rights. The state cannot grant 
the shore so recovered nor appropriate it to public 
use without making adequate compensation.t° The 
title is not subject to any right in the public to use 
the made land.1t A railroad company cannot con- 
struct its road over such made land without making 
compensation therefor.'*, However, it has been held 
that a highway may be located over flats lying be- 
tween high and low water marks, which have been 


4 St. Anna’s Asylum y. New Or- 
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den, 78 N. J. Eq. 244, 78 A 232. 
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filled up by the proprietor of the adjoining up- 
land.’ Land reclaimed is subject to the easement 
of an existing highway reaching to the high-water 
mark before the reclamation;'* and land filled in at 
the end of a highway laid out to the water line be- 
comes part of the highway.!® 

[§ 169] d. Effect of Mistake of Right in Reclaim- 
ing or Filling in. A riparian owner who under 
mistake as to his ownership of the land under water 
fills it in does not by so doing lose his riparian 
rights;1° but where the land filled in belongs to a 
city, he cannot compel the city to account for rents 
received by it for buildings erected on the land un- 
der license from it where they do not interfere with 
the riparian right of access.’ 

[§ 170] e. Bjectment.'* Ejectment lies for the re- 
covery of reclaimed land,'® but it has been held that 
ejectment will not lie by a riparian owner for. a 
recovery of land made by a stranger by filling in in 
front of his land below low-water mark.?° 

[§ 171] 4. Lien for Improvements. A statute, 
providing for the filling in of state tidelands by 
private contract and making the cost thereof a lien 
upon the land but stipulating against any contrac- 
tual obligation upon the part of the state to pay 
or discharge such a lien, will not be construed to 
interfere with the taxing power of the state or to 
create a lien superior to a tax lien.*! 

[§ 172] I. Wharves, Piers, and Docks—1. Defini- 
tion and Nature.22. The terms ‘‘dock,’’ ‘‘wharf,’’ 
and ‘‘pier’’ are commonly used interchangeably. 
Strictly speaking, however, a wharf is a structure 
alongside of which vessels can be conveniently 
brought to load or unload,?* while a pier is the 
projection of the wharf out into the water,”* and, 
unless it is a floating pier, is regarded as a part of 
the land,?° while a dock is a place for vesscls either 


18. Ejectment generally see Hject- 


leans, 104 La. 392, 29 S 117. 14. Atty.-Gen. v. New Jersey Cent.| ment 19 C. J. p 1021. ' 

[a] Grant of temporary use.—As!/R. Co., 68 N. J. Eq. 198, 59 A 348 19. Nichols vy. Lewis, 15 Conn. 137. 
compensation to private individuals] [aff 70 N. J. Eq. 797, 66 A 418]. 20. Austin v. Rutland R. Co., 45 
for extending the landing line far- 15. Horgan v. Jamestown, 32 R. I.| Vt. 215. 
ther out into deep water, a munici-] 528, 80 A 271. 21. Seattle v. Algar, 122 Wash. 


pality which holds the property for 
public use may grant a temporary 
use of such extension and the batture 
just behind. St. Anna’s Asylum yv. 
New Orleans, 104. La. 392, 29 S 117. 

5. O’Donnell v. Kelsey, 6 N.. Y. 
Super. 202 [aff 10 N. Y. 412]. 

6. Watson vy. Horne, 64 N. H. 416, 
13 A 789. 

%, Aborn v.;Smith, 12 R.-1, 370. 

8 Dooley v. Proctor, etc, Mfg. 
Co.,,. 77 Mise, 398, 1387 NYS. 737 [rev 
on other grounds 158 App. Div. 429, 
143 NYS 650). 

9. Moran v. Denison, 79 Conn. 325, 
65 A 291. 

10.. Bell_v... Gough, 23 N. J. L. 
624 [aff 22 N. J. L. 441]. 

11. Perrine v. Warner, 87 N. J. L. 
166, 98 A 713; Wetmore yv. Brooklyn 
Gaslight Co., 42 N. Y. 384. 

12. Davenport, etc., R. Co. v. Ren- 
wick, (102° U. 27S 180, 26 4b sed... 51 
{aff 49 Iowa 664] (the fact that 
plaintiff was not authorized to con- 
struct a fill or embankment over 
which defendant railway company 
appropriated a right of way did not 
deprive him of his right to damages 
for the right of way so appropriated, 
under Acts [1874] c 35 § 2, provid- 
ing that no corporation shall con- 
struct its road between lots of land 
and the river, or on the shore or 
margin thereof, without first ascer- 
taining and paying the damages to 
the riparian owner). 

13. Henshaw v. Hunting, 1 Gray 
(Mass.) 203; Clement v. Burns, 43 N. 
H. 609; McAndrews, etc., Co. v. Cam- 


[45 C. J.—33] 


16. Tiffany v. Oyster Bay, 234 N. 
W. “15, “136 INE) 224,24 ALR - 1267; 
Harway Impr. Co. v. Partridge, 203 
App. Div. 174,-197 NYS 166 [aff 236 
N. Y. 563 mem, 142 NE 285 mem]. 

[a] Tllustrations.—(1) Where an 
owner of upland fronting on Graves- 
end Bay, at considerable expense, 
filled in land under water in front of 
his upland, relying in good faith on 
a grant from the commissioners of 
the land office, void because of an 
early grant to the town of Gravesend, 
it did not thereby lose the riparian 
rights appurtenant to its upland. 
Harway Impr. Co. v. Partridge, 203 
App. Div. 174, 197 NYS 166 [aff 236 
N. Y. 563 mem, 142 NE 285 mem]. 
(2) Where a riparian owner filled in 
a part of the foreshore on_ tidal 
waters after a court decision that 
his grant from the state included the 
land so filled in and before a final 
determination on appeal that title to 
the foreshore was in a town, the 
town has only such title to the fill 
as it had to the foreshore before the 
fill was made, that is a title sub- 
ject to public rights of the riparian 
owner, and cannot use the made land 
as a public park or place structures 
such as bathhouses upon it which 
interfere with the riparian rights of 
the upland owner. Tiffany v. Oyster 
Bay, 234 N. Y, 15, 136 NE 224, 24 
ALR 1267. 

17.- Harway Impr. Co,,v. Par- 
tridge, 203. App. Div. 174, 197 NYS 
166 [aff 236 N. Y. 563 mem, 142 NE 
285 mem]. 


367, 210 P 664. 

22. Cross references: 

Erection by city see Municipal Cor- 
porations §§ 2092, 2318-2320. 

Grant of land under water as _ inci- 
dent to grant of wharf see infra 
§ 241. 

Public wharves constructed or op- 
erated under government franchise 
see Wharves [40 Cyc 892]. 

Remedies where obstruction to 
navigation see supra §§ 108-130. 

23. See Wharves [40 Cyc 895]. 

24. See cases infra this note. 

[a] Webster’s Dictionary defines 
a pier as “a projecting wharf or land- 
ing place.’’ Peo. v. New York, etc., 
Ferry Co., 7 Hun 105, 108 [mod on 
other grounds 68 N. Y. 71]. 

[b] Earliest use of the term 
“piers” in legislation, and subsequent 
extension of its meaning, discussed 
at length. Stevens v. Rhinelander, 28 
N. Y. Super. 285, 301. 

25. The Haxby, 94 Fed. 1016. 

“The Century Dictionary defines a 
pier to be ‘a projecting quay, wharf, 
or other landing place;’ and, without 
some qualifying adjective, this is 
the ordinary meaning of the word. 
It may be a solid stone structure, or 
an outer shell of stone or wood filled 
in with earth; or it may be a frame- 
work formed by fastening a platform 
of planks upon piles driven into the 
soil at the bottom of the water. In 
either event, it is a projection of 
the land, and for purposes of juris- 
diction it should be so treated. It 
is conceivable, of course, that a pier 
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excavated from the land or surrounded by wharves.”° 
A wharf lawfully erected is private property of 
which the owner cannot be deprived by the state 


without compensation.?? 


[§ 173] 2. Right To Construct and Maintain**—_ 
a. In General. Subject to the qualifications herein- 
after stated, and to limitations growing out of: 


might also be built to float upon the 
surface of the water; but it is then 
a floating pier, and needs the adjec- 
tive before the description is com- 
plete.” The Haxby, supra. 

26. See Dock 19 C. J. p 380. 

27. Ryan v. Brown, 18 Mich. 196, 
100 AmD 154. 

Title to wharfs and rights of wharf 
owners see infra § 183. 

28. Grant of land under water as 
incident to grant of wharves see in- 
fra § 241. 

29. U. S.—Seattle v. Oregon, etc., 
R. Co., 265:.U. S. 56,41 SCt 237, 65 
L. ed. 503. 

Cal.—Dana v. Jackson St. Wharf 
Co., 31.Cal. 118, 89 AmD 164; Oak- 
land v. Wheeler, 34 Cal. A. 442, 168 P 
23. 

Conn.—Mad River Co. v. Pracney, 
100 Conn. 466, 123 A 918. 

Ill.—Cobb v. Lincoln Park, 202 Ill. 
427, 67 NE 5, 95 AmSR, 258, 63 LRA 
264; Revell v. Peo., 177 Ill. 468, 52 
NE 1052, 69 AmSR 257, 43 LRA 790. 

Pa.—Naglee v. Ingersoll, 7 Pa. 185; 
Borough vy. The Geneva, 3 LancLRev 
134 


Philippine.—Insular Govt. v. Alde- 
coa, 19 Philippine 505. 

Eng.—Atty.-Gen. v. Terry, L. R. 9 
Ch. 423. 

Ont.—Atty.-Gen. v. Curry, 15 U. C. 
CB 328: 

“A riparian owner has no right to 
build any structures on the sub- 
merged lands in front of his own 
land unless he owned such submerged 
Jland or had a license to do so. The 
title of the owner of such submerged 
lands is not burdened with an ease- 
ment in favor of the owner of the 
adjoining upland to build wharves 
out to navigable water.’ Cobb v. 
Lincoln Park, 202 Ill. 427, 487, 67 NE 
5, 95 AmSR 258, 68 LRA 264 [quot 
Lincoln Park v. Fahrney, 250 Ill. 256, 
267, 95 NE 194]. 

[a] By the law of England, every 
building or wharf erected without 
license below high-water mark, 
where the soil belongs to the king, is 
a purpresture, and may, at the suit 
of the king, either be demolished or 
be seized and rented for his benefit 
if it is not a nuisance to navigation. 
Atty.-Gen. v. Terrey, L. R. 9 Ch. 


423; Atty.-Gen. .v. Richards, Anstr. 
603, 145 Reprint 980; Blundell vy. 
Catterall, 5 B. & Ald. 268, 7 ECL 


152, 106 Reprint 1190; Atty.-Gen. v. 


cer 10 Price 378, 147 Reprint 
[b] Contract to build pier.—A 


contract to build a wall through the 
waters of Lake Michigan by driving 
piles into, and making a permanent 
structure upon lands under, such 
waters, the title to which is in the 
state of Illinois in trust for the pub- 
lic, is an illegal contract, and the 
wall, when built, is a purpresture, and 
liable to abatement at the instance 
of the state. Shortall v, Fitzsimons, 
ete. CO. IST, Al. ke 1. 

{c] In Washington, where the 
state asserts its ownership of the 
bed and shore of tidelands and has 
adopted the consistent policy of not 
granting riparian rights on naviga- 
ble waters, there is no right to con- 
struct piers and wharves even from 
filled in tidelands which the state has 


granted. Seattle v. Oregon, etc., R. 
Co, 255" US, 56594) SCt 2375" (6b' i 
ed. 503. 

30. U. S.—U. S. v. River Rouge 


Impr: Co., 269 U.'S. 411, 46 SCt 144, 
70 L. ed. 389; Weems Steamboat Co. 
v. People’s Steamboat Co., 214 U. S. 
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[§§ 172-173 


nonownership of the lands under water,?® a ripa- 
rian or shore owner has the right to extend a 
wharf or pier out from his land.*° 


This rule ap- 


plies generally to riparian owners on the Great 


tor 


345, 29 SCt 661, 58 L. ed. 1024, 16 
AnnCas 1222; St. Louis v. Rutz, 138 
We Si 226, 11 SCt 337847 Loved. ¢941; 


Yates v. Milwaukee, 10 Wall. 497, 
19) Wis éd> 98474St. Paul, sete; RR. Co: 
v. Schurmeier, 7 Wall. 272, 19 L. 


ed. 74; The Bart Tully, 251 Fed. 856, 
857, 164 CCA 72 [cit Cyc]; Greenleaf 
Johnson Lumber Co. v. U. S., 204 
Fed. 489; Hagerla v. Mississippi 
River Power Co., 202 Fed. 776; The 
Golden Rod, 197 Fed. 830; Hall v. 
Hobart, 186 Fed. 426, 108 CCA 348; 
Dalton v. Hazelet, 182 Fed. 561, 105 
CCA 99; Decker v. Pacific Coast SS. 
Co., 164 Fed. 974, 91 CCA 102; Sulli- 
van Timber Co. v. Mobile, 110 Fed. 
186; Leverich v. Mobile, 110 Fed. 
170; Paine Lumber Co. v. U. 8., 55 
Fed. 854; Case v. Toftus, 39 Fed. 730, 
5 LRA 684; Tuck v. Olds, 29 Fed. 738; 
Clifford v. U. S., 34 Ct, Cl. 223. 

Ala.—McDonnell v. Murnan Ship- 
building Corp., 210 Ala. 611, 98 S 
887; Mobile Transp. Co. v. Mobile, 153 
Ala. 409, 44 S 976, 127 AmSR 34, 13 
LRANS 352. 

Alaska.—Dalton v. Katalla Co., 4 
Alaska 410; Young v, Juneau, 4 
Alaska 372. 

Cal.—Alameda. v. 198 

95 Conn: 


Cal. 566, 246 P 69. 

Conn.—Walz v. Bennett, 

537, 111A 834; Prior v. Swartz, 62 
Conn. 132, 25 A 398, 36 AmSR 333, 
18 LRA 668; Chapman v. Kimball, 9 
Conn. 38, 21 AmD 707; East Haven 
v. Hemingway, 7 Conn. 186. 

Fla.—Freed v. Miami Beach Pier 
Gorps A122 S.841, 52, CAR. F177 > 
Panama Ice, etc., Co. v. Atlanta, etc., 
Hy Co.,  Che Sh 1 S60! 

I1l.—Revell y. Peo., 177 Ill. 468, 52 
NE 1052, 69 AmSR 257, 48 LRA 790; 
Chicago v. Van Ingen, 152 Ill. 624, 
88 NE 894, 48 AmSR 285; Chicago v. 
Laflin, 49 Ill. 172; Ensminger v. Peo., 
47 Ill, 384, 95 AmD 495 

Ind.—Bainbridge v. 29 
Ind. 364, 95 AmD 644. 

Iowa.—Mills y. Evans, 100 Iowa 
712, 69 NW 10438; Grant v. Davenport, 
18 Iowa 179. 

Mich.—Ryan v. Brown, 18 Mich. 
196, 100 AmD 154, 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139; 
Union Depot, ete., Co. v. Brunswick, 
31 Minn. 297, 17 NW 626, 47 AmR 
789; Rippe v. Chicago, etce., R. Co., 
23 Minn, 18. 

N. Y.—Hinkley v. State, 234 N. Y. 
309, 1837 NE 599; Barnes vy. Midland 
R. Terminal Co., 218 N. Y. 91, 112 NE 
926; Barnes v. Midland R. Terminal 


Oakland, 


; Sherlock, 


Co., 1938 N. Y, 378, 85 NE 1098, 127° 


Peo, v. New. York, etc., 
Perry. Co.,. 68. N.Y. 71. fmod 7° Bun 


105. (aff 49 HowPr 511)]; Peo. v. 
State Land Office Comrs., 202 App. 
Div. 240, 196 NYS 115; Brooklyn 


First Constr. Co. v. State, 194 App. 
Div. 608, 186 NYS 159 [aff 110 Misc. 
164, 180 NYS 241]; Consumers’ Coal, 
etc., Co. v. New York, 181 App. Div. 
388, 169 NYS 92; Burns v. New York, 
178 App. Div. 615, 165 NYS 615 [aff 
232" N. VY, “628 “mem, 184° NE 556 
mem]; Chism vy. Smith, 188 App. Div, 
715, 1283 NYS. 691; Peo. v, Mould, 37 
App. Div. 35, 55 NYS 453 [rev 24 
Mise, 287, 52 NYS 1082]; Peo. v. 
American Sugar Refining Co., 98 
Misc. 703, 163 NYS 456 [aff 182 App. 
Div. 212, 169 NYS 386]; Chism v. 
Lamb, 63 Misc, 209, 118 NYS 458. 
N. C.—Riddick v. Dunn, 145. Ni C, 
31, 58 SE 439, 18 AnnCas 382; Bond 
v. Wool, 107 N. C. 139, 12 SE 281. 
Oh.—State v. Cleveland, ete, R 
Co., 94 Oh. St. 61, 113 NE 677, LRA 


Lakes*! and other navigable lakes tributary there- 
Where the right to build a wharf is predi- 
cated on riparian ownership,®* such ownership must 


1917A 1007. 

Or.—Pacific El. Co. v. Portland, 65 
Or. 349, 133 P 72, 46 LRANS 363; 
Coquille Mill, ete., Co. vy. Johnson, 
62 Or. 547,'98 P'132, 132 AmSR “716; 
Parker vy. Taylor, 7 Or, 435. 

Pa.—Philadelphia y. Com., 284 Pa. 
225, 130 A 491; Reichard y. Flinn, 26 
Pa. Co. 129. I 

S. C.—McDaniel v. Greenville-Caro- 
lina Power’ Co., 95 S. C. 268, 78 SH 
980, 6 ALR 1321, 

Tex.—Gibsen v. Carroll, (Civ. A.) 

\ 
Daniel, 110 Va. 


180 SW 630. 
Va.—Grinels v: 

874, 67 SE 534; Groner y. Foster, 94 

Va. 650, 27 SE 493; Alexandria, etc., 

R. Co. v.. Faunce, 31 Gratt. (72 Va.) 

761; Norfolk City v. Cooke, 27 Gratt. 


(68 Va.) 430. 

Wash.—State v. Sturtevant, 76 
Wash. 158.165, .135 5P..1025,. 138 Je 
650 [cit Cyc]; Hisenbach v. Hatfield, 
2 Wash. 236, 26 P 539, 12: LRA 632. 

W. Va.—Fry v. Campbell’s Creek 
Coal Co., 37 W. Va. 604, 16 SE 796. 

Wis.—Doemel v. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969; Cohn 
v. Wausau Boom Co., 47 Wis. 314, 2 
NW 546; Diedrich v. Northwestern 
Union R. Co., 42 Wis. 248, 24 AmR 399. 

Ont.—Ratte v. Booth, 14 Ont. 419 
be 11 Ont. 491, and aff 15 App. Cas. 

Newfoundl.—Smith vy. 
Newfoundl. 278 

[a] Reason for rule.—The ripa- 
rian owner may build a wharf ‘not 
because he has a right to erect a 
structure on the shore, but because 
he has a right of access to the deep 
water, and he cannot enjoy that right 
except by means of a wharf. The 
right to build a wharf in such cases 
is not. a major right, not an _ inde- 
pendent right, not an all-sufficient 
right. It is a qualified right, having 
no potency whatsoever except in so 
far as it is referable and appurte- 
nant to, and is a part of, that other 
right, called the right of access. 
The owner of a right of access cer- 
tainly has the right to make his 
right of access practical.”. Alaska 
Juneau Gold Min, Co. v, Northern 
Lumber Mills, 5 Alaska 269, 271. To 
same effect Young v. Juneau, 4 
Alaska 372. 

[b] Cities on opposite sides of a 
navigable el and invested with 
title to the land have equally the 
privilege of constructing wharves, 
docks, and piers from their respec- 
tive shores. Alameda v. Oakland, 
198 Cal. 566, 246 P 69; Oakland v. 
Oakland Water Front Co., 118 Cal. 
160, 50 P 277. 

{e] Deprivation of right.—A town 
having title to the land under water 
for the public good and the interest 
of commerce has no right to fill in 
such land and thereby deprive the 
owner of the upland of his right to 
build wharves and piers. Peo. v. 
Travis, 223 N. Y. 150, 119 NE 437. 

31. Illinois Cent. R. Co. v. Illi- 
nois, 146 U. S. 387, 18 SCt 110, 36 L. 
ed. 1018 [aff 83 Fed. 130); Dutton y. 
aa 1 Black) (U2S8.)" 23) 07 Le ‘ed: 


[a] City of Chicago as riparian 
owner may construct wharves on the 
lake front. Illinois Cent. R. Co. v. 
Illinois) 146" UL Si S87 ts SCt 1105 
386 L. ed, 1018 [aff 33 Fed. 730]. 

82. Rice v. Ruddiman, 10 Mich. 
125 (Lake Muskegon). 

33. Grant of right to erect and 
maintain a wharf on land under 
water belonging to the state see in- 
fra § 241. 


Grieve, 8 


eee SSS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be established to give the right.%4 


dictions statutes especially authorize the erection 
of wharves by riparian owners,** and in such states 
the right of riparian owners to erect wharves is 
based upon,*® and: limited by, the terms of the 
Such statutes are held valid,?8 but are 
not available as a defense for damages resulting 
from the erection to property outside the juris- 


statute.?* 


diction.®® 


; 34. . S—Dalton v. Hazelet, 182 

Fed. 561, 105 CCA 99; U. S. v. Rug- 
gles, 27 F. Cas) No. 16,204, 5 Blatchf. 
35. 


Conn.—Burrows v. Gallup, 32 Conn. 
493, 87 AmD 186. 

D. C.—Potomac Steamboat Co. v. 
Upper Steamboat Co., 11 D. C. 285 
[aff 109 U. S. 672, 3 SCt 445, 4 SCt 
15, 27 L. ed. 1070]. 

Md.—Baltimore v. Baltimore, etc., 
ay paetane Co., 104 Md. 485, 65 A 
353. 

N. Y.—Brookhaven v. Smith, 98 
App. Div. 212, 90 NYS 646 [rev on 
other grounds 188 N. Y. 74, 80 NE 
665, 9 LRANS 3826, 11 AnnCas 1]. 

Oh.—White v. Cleveland, 14 Oh. 
GirwiCt.AN.) Sae69; 88 Oh, Cire Cer. 37 
[aff 87 Oh. St. 482 mem, 103 NE 1135 
mem]. 

Or.—Montgomery v. Shaver, 40 Or. 
244, 66 P 923. é 

[a] Municipality.—A city which 
has condemned riparian land for park 
purposes is authorized to construct 
wharves and piers. White v. Cleve- 
land, 14 Oh. Cir. Ct. N. S. 369, 33 Oh. 
Cir. Ct. 317 [aff-87 Oh. St. 482 mem, 
103 NE 1135 mem]. 

[b] Waterfront streets—(1) A 
municipality, by virtue of its owner- 
ship of a street next to the water, 
has wharfage rights. Potomac 
Steamboat Co. v. Upper Steamboat 
Co., 109 U. S. 672, 3 SCt 445, 4 SCt 
15, 27 L. ed. 1070. (2) Where a 
street along the shore of a harbor 
is widened on the harbor side by 
due proceeding, the city has the same 
wharfage and riparian rights. in 
front of the street as formerly. Bal- 
timore v. Baltimore, etc., Steamboat 
Co., 104 Md. 485, 65 A 353, (3) A 
wharf owned by a municipality off 
a street, but not at the end of it, 
is not a part of the publie highway, 
so as to prevent the acquisition of 
prescriptive rights in it. Burrows 
v. Gallup, 32 Conn. 493, 87 AmD 186. 
(4) Owners of land on the land side 
of a street bordering water, where 
the street is owned by the govern- 
ment, are not riparian owners, and 
have no wharfage rights. Potomac 
Steamboat Co. v. Upper Steamboat 
Gow dst: > Gee 285y ate: 109 Wie Sir6 72, 
3 Sct 445, 4 SCt 15, 27 L. ed. 1070). 

[c] Adverse possession. — The 
right to construct a wharf may be 
lost by adverse possession of the 
land by an adjacent riparian owner. 
Montgomery yv. Shaver, 40 Or. 244, 
66 P 923. 

{d] Division into parcels.—W here 
riparian land is divided and sold in 
parcels, wharfage rights are severed 
from the lots not bordering on the 
water. Pacific El. Co. v. Portland, 
65 Or, 349, 183 P 72, 46 LRANS 363. 

35. See statutory provisions, 

36. Fla.—Brickell v. Trammell, 77 
Fla. 544, 82S 221. 
Md.—Hazlehurst v. Baltimore, 37 


Mad. 199. 
N. J.—Morris Canal, ete., Co. v. 
16 N, J. 


New Jersey Cent. R. Co., 
Eq. 419. 

N. Y.—Brooklyn First Constr. Co. 
v. State, 221 N. Y. 295, 116 NE 1020; 
Peo. v. New York, etc., Ferry Co., 
68 N. Y. 71 [mod 7 Hun 105 (aff 
49 HowPr 511)]; Brookhaven v. 
Smith, 98 App, Div, 212, 90 NYS 646 
{rev on other grounds 188 N, Y. 74, 
80 NE 665, 9 LRANS 326, 11. Ann 
Cas 1]; Matter of North River Water 
Front, 122 Misc. 8638, 205 NYS 56. 

N. C.—Atlantic, etc., R. Co. v. Way, 
172 N. C. 774, 90 SE 937; Shannon- 
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In many juris- 


bor.#? 


he builds.*® 


ponee v. White, 171 N. C. 16, 86 SE 
Or.—Pacifie El. Co. v. Portland, 65 

Or, 349, 133 P 72, 46 LRANS 368. 
37. Fla.—Thiesen v. Gulf, etc., R. 

nae 75 Fla. 28, 78 S 491, LRA1918E 


N. J.—Morris Canal, etc., Co. v. 
Central R. Co., 16 N. J. Eq. 419.' 
N. C—Shannonhouse y. White, 171 


N. C. 16, 86 SE 168. 

Or.—Pacific El. Co. v. Portland, 65 
Or. 349, 133 P 72, 46 LRANS 363. 

Wash.—State v. Savidge, 144 Wash. 
302, 258 P 1. 

[a] Use for manufacturing pur- 
poses.—Under a Washington statute 
providing for the leasing of harbor 
lands for wharves and landings, a 
lease is not invalidated by the use of 
the leased land in part for manufac- 
turing’ purposes. State v. Savidge, 
144 Wash. 302, 258 P 1, : 

{[b] A grant of wharfage rights in 
an incorporated town is a continuing 
grant and extends to lands after- 
ward included in the corporate lim- 
its. Pacific El. Co. v. Portland, 65 
Or. 349, 1383 P 72, 46 LRANS 363. 

[c] Landowners within incorpor- 
ated towns.—A statute granting 
wharfage rights to landowners in in- 
corporated towns applies to land- 
owners in territory afterward an- 
nexed to an incorporated town. Pa- 
cific El. Co. v. Portland, 65 Or. 349, 
133 P 72, 46 LRANS 363. 

{d] “Fronting en the bay.’’—The 
requirements of a statute granting 
the right to build wharves to own- 
ers of land “lying upon any navi- 
gable stream or bay’’ are not met by 
proof of alleged riparian ownership 
in the form of a deed describing land 
as ‘front on the bay,” in as much 
as it may indicate merely aspect or 
location with reference to outlook, 
and not an actual boundary. Thie- 
sen v. Gulf, ete, R. Co., 75 Fla.. 28, 
78 S 491, LRA1918E 718. 

38. Pacific El. Co. v. Portland, 65 
Or. 349,°133 P 72, 46 LRANS 363. 

39. Rutz v. St. Louis, 7 Fed. 438, 
2 McCrary 344. 

40. Statutory right see supra text 
and notes 36, 37. 

41. Conn.—Prior vy. Swartz, 62 
Conn. 132, 25 A 398, 36 AmSR 333, 
18 LRA 668, 

Ill.— Chicago v. Van Ingen, 152 Ill. 
624, 38 NE 894, 48 AmSR 285; Chi- 
cago v. Laflin, 49 Ill. 172. 

Me.—Deering yv. Long Wharf, 25 
Me. 51. 

Mass.—Com. vy. Alger, 7 Cush, 53. 

Minn.—Rippe v. Chicago, etc., 
Co., 28 Minn, 18. 

N. Y.—White v. Nassau Trust Co., 
168 N. Y. 149, 61 NE 169, 64 LRA 
275; Bedlow v. New York Floating 
Dry-Dock Co., 112 N. Y. 268, 19 NE 
800, 2 LRA 629; Peo. v. New York, 


R. 


ete., Ferry Co. 68 N. Y. 71; Wet- 
more v. Brooklyn Gaslight Co., 42 N. 
Y, 384; Peo. v. Woodruff, 30 App. 


Div. 48, 51: NYS 515 [aff 159 N.Y. 
536, 53 NE 1129]; White, Gratwick 
& Mitchell, Inc. v. Empire Engineer- 
ing Co., Inc., 125 Misc. 47, 210 NYS 
563 [aff 211 App. Div. 834 mem, 206 
NYS 973 mem (aff 240 N. Y. 648 mem, 
148 NE 743 mem)]. 

Oh.—State v. Cleveland, etc. R. 
Co., 94 Oh, St. 61, 113 NE 677, 681, 
LRA1917A 1007, 

Or.—Lange v. St. Johns Lumber 
Co., 115 Or. 337, 237 P 696. 

Wis.—Diedrich v. Northwestern 
rae R. Co., 42 Wis. 248, 24 AmR 
399. 
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Extent of right.*°. The riparian owner may 
wharf out to the line of navigability,44 and may 
dig such channels as may be necessary to avail 
himself of the navigable part of the stream or har- 
His wharfage rights are subject to statutory 
regulations in aid of ‘navigation*® or commerce,** 
and further subject to any restrictions in ordinance, 
statute, or deed as to the use of the land over which 
The owner must not obstruct naviga- 


42. Prior v. Swartz, 62 Conn. 132, 
ees 398, 36 AmSR 333, 18 LRA 
43. U. S.—U. S. v. Ruggles, 27 F. 
Cas. No. 16,204, 5 Blatchf. 35. 
Sra igang ES v. Sargent, 45 Conn. 


Fla.—Panama Ice,. ete.,.. Co.) vy... At= 
ben ete), Ri Co. V1 la. 9419 7145S 


Ill.—Chicago v. Van Ingen, 152 Ill. 
624, 38 NE 894, 43 AmSR 285. 

Me.—Deering vy. Long Wharf, 25 
Me. 51. 

Mass.—Com. y. Alger, 7 Cush. 53. — 

N. Y.—White v. Nassau Trust Co., 
168 N. Y. 149, 61 NE 169, 64 LRA 
275. [rearg den 168 N. Y. 678 mem, 
61 NE 1135 mem, 64 LRA‘275]; Peo. 
v. New York, etc., Ferry Co., 68 N. 
Y. 71 [mod 7 Hun 105 (aff 49 HowPr 
511)]; Consumers’ Coal, Co. oN. 
New York, 181 App. Div. 388, 169 
NYS 92; White, Gratwick & Mitchell, 
Inc. v. Empire Engineering Co., Inc., 
125 Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834 mem, 206 NYS 973 
mem (aff 240 N. Y. 648 mem, 148 NE 
743 mem)]; Matter of North River 
Water Front, 122 Misc. 868, 205 NYS 
56; Fairchild v. Union Ferry Co., 121 
Misc. 513, 201 NYS 295 [aff 212 App. 
Div, 823, 207 NYS 8385 (aff 240 N. Y. 
666 mem, 148 NE 750 mem)]; Dooley 
v. Proctor, etc., Mfg. Co., 77 Misc. 
398, 137 NYS 737 [rev on other 
pines 158 App. Div. 429, 1483 NYS 

[a] Control of harbor commis- 
sioners.—The right of the owner of 
land lying on the harbor to build a 
wharf extending below high-water 
line is subject to the control of the 
board of harbor commissioners. 
State v. Sargent, 45 Conn. 358. 

{[b] A federal statute prohibiting 
the erection of a pier, wharf, or 
structure which obstructs or impairs 
navigation is not violated by the ex- 
tension of a pier forty feet into a 
shallow channel of a broad, navigable 


river. Jenks v. Miller, 14 App. Div. 
474, 438 NYS 927. 
[ec] Building within statutory 


lines.—Where the owner is required 
by statuté to construct his wharf 
within lines perpendicular to the 
thread of the stream, he cannot build 
on a line perpendicular to the shore, 
if by so doing he builds over the 
statutory line. U. S. v. Ruggles, 27 
F. Cas. No. 16,204, 5 Blatchf. 35; 
Panama Ice, ‘etc., Co. v. Atlanta, etc., 
R. Co., 71 Fla. 419,.71 S 608. 

44. Peo. v. Baltimore, etc., R. Co., 
117 N. Y. 150, 22 NE 1026. 

45. Western Pac. R. Co. v. South- 
ern’ Pac. Co., 151 Fed. 376, 80 CCA 
606; Peo. v. New York, ete., Ferry 
Co., 68 N. Y. 71 [mod 7 Hun 105 (aff 
49 HowPr 511)]; New York Dock 
Co, v. Flinn-O’Rourke Co., Ine., 198 
App. Div. 376, 190 NYS 588; Brook- 
lyn First Constr, Co. v. State, 194 
App. Div. 608, 186 NYS 159 [aff 110 
Misc. 164, 180 NYS 241]; Peo. v. New 
York, etc., Ferry Co., 7 Hun 105 [aff 
49 HowPr 511, and mod on other 
grounds 68 N. Y. 71]; Dooley vy. Proc- 
tor, etc., Mfg. 'Co., 77 Misc. 398, 137 
NYS 737 [rev on other grounds 158 
App. Div. 429, 143 NYS 650]; Parker 
v. Taylor, 7 Or. 435. 

{a] Forfeiture.—The right to 
build docks and piers and make fills 
under water above low-water mark, 
granted by statute, was subject to a 
condition subsequent of forfeiture 
for failure to exercise the right with- 
in a reasonable time... Brooklyn First 
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tion,** nor interfere with reasonable navigating oper- 
If the stream is so narrow that a wharf 
cannot be built without interfering with navigation, 
the right to wharf out does not exist.*® 
of a riparian owner to erect a pier is superior to 
the right of the public to pass along the shore,*® 
but only to the extent that the construction of the 
pier necessarily and unavoidably restricts free and 
In jurisdictions where the 
owner’s wharfage rights are in the nature of an 
exclusive franchise granted to him by the govern- 
ment,®! he may build over land, even though a part 
of an oyster bed, designated by statute for that 
Only the public can object where the 
riparian owner interferes with the use or enjoyment 
A riparian owner may extend 


ations.47 


convenient passage.°° 


purpose.°? 


of public rights.°® 


Constr. Co. v. State, 194 App. Div. 
608, 186 NYS 159 [aff 110 Mise. 164, 
180 NYS 241]. 

[b] Restriction against convey- 
ance of fee.—A statutory grant of 
state land between high-water mark 
and ship channel to a town provided 
that the lands should be retained by 
the town. A grant of such land by 
the town for term of years does not 
carry the exclusive right in perpetu- 
ity to construct and maintain 
wharves thereon. Western Pac. R. 
Co. v:' Southern Pac. Co., 151 Fed. 
376, 80 CCA 606. 


46. Atlee v. Northwestern Union 
Packet Co., 21 Wall. (U. S.) 389, 22 
L. ed. 619; Frink v. Lawrence, 20 


Conn. 117, 50 AmD 274; Bainbridge v. 
Sherlock, 29 Ind. 364, 95 AmD 644; 
Cincinnati Cooperage Co. v. Com., 11 
KyL 629. 

[a] Access to existing wharf.— 
A riparian owner cannot drive piles 
within the line of his wharfage 
rights, if by so doing he obstructs 
the access of vessels to the existing 
wharf of an adjoining riparian owner. 
Frink v. Lawrence, 20 Conn. 117, 50 
AmD 274. 

[b]. Permitting obstruction.—The 
owner of a wharf cannot permit a 
vessel to moor in such a position as 
to obstruct access to an adjoining 
wharf. Bainbridge v. Sherlock, 29 
Ind, 364. 95 AmD 644. 

[ec] Logging boom.—(1) A _ ripa- 
rian proprietor cannot obstruct navi- 
gation by building piers as part 
of logging booms, if they naturally 
interfere with navigation, even 
though the stream is essentially a 
logging stream and more valuable 
for that purpose than any other. 
Cincinnati Cooperage Co. v. Com., 11 
KyL 629. (2) A pier erected in the 
navigable water of the Mississippi 
River as part of a boom for receiv- 
ing and retaining logs necessary for 
use of the owner’s sawmill on the 
river bank, and not in aid of naviga- 
tion, constructed by the owner with- 
out license or authority of any kind 
except such as may arise from his 
ownership of the adjacent shore, is 
an unlawful structure. Atlee v. 
Northwestern Union Packet Co., 21 
Wall. (U. S.) 389, 22 L. ed. 619. 

47. Sherlock y. Bainbridge, 41 Ind. 
35, 13 AmR 302. 

[a] Warping into a neighboring 
wharf. Sherlock y. Bainbridge, 41 
Ind. 35, 18 AmR 302, 

48. Murphy v. Bullock, 20 R. I. 
35, 37 A 348. 

49. Barnes v. Midland R. Ter- 
minal Co., 193 N. Y. 378, 85 NE 1093, 
127 AmSR 962. 

50. Barnes v. Midland R. Ter- 
minal Co., 218 N. Y. 91, 112 NE 926; 
Barnes v. Midland R, Terminal Co., 
es N. Y. 878, 85 NE 10938, 127 AmSR 

“The principle is that interference 
with the right of passage must be 
limited by necessity; that a pier is 
an unnecessary obstruction unless 
there is free passage under it over 
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The right 


the entire width of the foreshore; 
that it must be maintained at a 
height which will make such pas- 
sage possible; and that if at any 
point it does not comply with these 
requirements, then, until it is made 
to comply with them, there must be, 
at such points, a right of passage 


over it.” Barnes v. Midland R. Ter- 
pina Cos; 3218), Nee 8h, 97, A122 NE 
51. See cases infra note 52. 


52. Rocky Point Oyster Co. v. 
Standard Oil Co., 265 Fed. 379; Prior 
v. Swartz, 62 Conn. 132, 25 A 398, 
36 AmSR 333, 18 LRA 668. 

53. Wetmore v. Brooklyn Gaslight 
Co., 42 N. Y.. 384. 

[a] Wrongful extension below 
low-water mark.—Where the ripa- 
rian owner has title by state grant 
to low-water mark, but extends his 
wharf below that line without per- 
mission from the state, the state 
only can object. A private individ- 
ual has no right of entry without 
consent of the owners. Wetmore v. 
Brooklyn Gaslight Co., 42 N. Y. 384. 
: 54. Lewis v. Johnson, 1 Alaska 


29. 

[a] Rival claimants.—One in 
prior possession of land below high- 
water mark cannot prevent the ex- 
tension of a wharf by one held to be 
the true owner of the upland. Lewis 
vy. Johnson, 1 Alaska 529. 

55. Prior v. Swartz, 62 Conn. 132, 
25 A 398, 36 AmSR 3338, 18 LRA 668. 

56. See cases infra note 62. 

57. See infra § 183. 

58. Fla.—Brickell v. Trammell, 77 
Fla. 544, 82 S 221. 

Mass.—Nichols v. Boston, 98 Mass. 
39, 938 AmD 132, 

Mich.—Kavanaugh vy. 241 
Mich. 240, 217 NW 2, 

Minn.—Reeves v. Backus-Brooks 
Co., 83 Minn. 339, 86 NW 337. 

N. Y.—Bedlow v. Stillwell, 158 N. 
Y. 292, 58 NE 26; Williams v. New 
York, 105 N. Y. 419, 11 NE 829; New 
York Dock Co. v. Flinn-O’Rourke Co., 
Inc., 198 App. Div. 376, 1909 NYS 588; 
Matter of North River Water Front, 
122 Misc. 8638, 205 NYS 56. 

Va.—Grinels vy. Daniel, 110 Va. 874, 
67 SE 534. 

Wis.—Delaplaine v. Chicago, 
R. Co., 42 Wis. 214, 24 AmR 386. 

Eng.—Ratte v. Booth, 15 App. Cas. 
188 [aff 14 Ont. A, 419}, 

[a] Franchise.— Brooklyn First 
Constr. Co. v. State, 221 N: Y. 295, 
116 NE 1020. 

Easement.—Brickell y. Tram- 
mell, 77 Pla. 544, 82 S 221. 

[ec] Subject of contract.—Reeves 
v. Backus-Brooks Co., 83 Minn. 339, 
86 NW 337; New York Dock Co, v. 
Flinn-O’Rourke Co., 198 App. Div. 
376, 190 NYS 588. 

{d] Acquisition by prescription.— 
Nichols v. Boston, 98 Mass. 389, 93 
AmD 132; Bell v. New York, 77 App. 
Div. 437, 79 NYS 347. 

59. Conn.—Orange v. Resnick, 94 
Conn. 573, 109 A 864, 10 ALR 1046. 
Ill.—Chicago v. Laflin, 49 Ill. 172. 


Baird, 


etc., 
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his wharf as against trespassers in wrongful pos- 
session of the land over which he is building,®4 
and as against persons claiming rights in the soil 
inferior to his own,®® but he cannot maintain an 
action of ejectment against persons in possession 
under a title superior to his own.°¢ ) 

Right to wharf out as property. The right of a 
riparian owner to construct a wharf as distinguished 
from the owner’s title or rights after the wharf 
is constructed®? is in itself a property right,°* of 
which the owner cannot be deprived without com- 
pensation,°® for encroachment on or injury to which 
he is entitled to his remedy,®° and which when once 
established cannot be lost through the shore reced- 
ing, even though the state owns the new land formed 
by accretion or reliction.** 


It has been held, how- 


Md.—Baltimore v. Baltimore, etc., 
Steamboat Co., 104 Md. 485, 65 A 
Leg Hazlehurst y. Baltimore, 37 Md. 

N. Y.—Peo. v. Travis, 223 N. Y. 
150, 119 NE 437; Williams v. New 
York, 105 N. Y. 419, 11°NE 829. 

Va.—Grinels v. Daniel, 110 Va. 874, 
67 SE 534 


Wis.—McCarthy  v. Murphy, 19 
es 159, 96 NW 531, 100 AmSR 
[a] Cutting off access.—A town 


which holds title between high and 
low water marks by grant from the 
state cannot fill in, thereby depriv- 
ing the owner of the upland of his 
access to the sea. Peo. v. Travis, 223 
N. Y. 150, 119 NE 437. 

[b] Building by trespasser.—(1) 
If one other than the riparian owner 
constructs a dock, it belongs to the 
riparian owner. Baltimore y. St. 
Agnes Hospital, 48 Md. 419. (2) 
When a wharf is build by a tres- 
passer, it is a private nuisance as 
against the shore owner. McCarthy 
v. Murphy, 119 Wis. 159, 96 NW 531, 
100 AmSR 876. 

66. N. Y.—Silver Beach Realty 
Corp. v. Geelan, 122 Misc. 644, 204 
NYS 701 [aff 210 App. Div. 829, 206 
NYS 961]. 

Or.—Oliver v. Klamath Lake Nav. 
Co., 54 Or. 95, 102 P 786. 

Wis.—Delaplaine v. Chicago, 
R. Co., 42 *Wis. 214, 24 AmR 386. 

Eng.—Ratte v. Booth, 15 App. Cas. 
188 [aff 14 Ont. A. 419], 

Newfoundl.—Smith  y. 
Newfoundl, 278. 

Pr. Edw. Isl.—Carvell vy. Charlotte- 
town, 2 Pr. Edw. Isl. 115. 

[a] Damages.—Oliver y. Klamath 
Lake Navy. Co., 54 Or, 95, 102 P 786; 
Delaplaine v,. Chicago, ete., R. Co., 
42 Wis. 214, 24 AmR 386; Ratté v. 
rane 15 App. Cas. 188 [aff 14 Ont. 


etc., 


Grieve, 8 


. 419]; Smith v. Grieve, 8 New- 
foundl. 278. 
[b] Restraining order. — Oregon 


Coal, ete., Co. v. Anderson, 206. Fed. 
404, 124 CCA 286; Silver Beach 
Realty Corp. v. Geelan, 122 Misc. 644, 
204 NYS 701 [aff 210 App. Div. 829 
mem, 206 NYS 961 mem]. 

61. Kavanaugh v. Baird, 241 Mich. 
240, 217 NW 2. 

{a] Effect of reliction on riparian 
rights.—When Michigan was. ad- 
mitted to the Union, the boundaries 
of shore owners on Saginaw Bay + 
were fixed at the meandered line, 
and their status and rights as ripa- 
rian owners were established as of 
that time. Later when the waters of 
the bay receded, the new land on the 
water side of the meandered line be- 
longed to the state and the shore 
owner could not plat and sell it as 
his own, but he did retain his right 
to wharf out over the land, and the 
state ownership was subject to that 
right. Decree of the lower court in 
favor of the state was modified to 
protect these riparian rights. Kay- 
ea v. Baird, 241 Mich. 240, 217 
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ever, t].at he cannot maintain ejectment or trespass 
against one erecting a wharf below high-water 
mark in front of his land under title .from the 
Ejectment is the proper remedy where a 
wharf is built upon land belonging to plaintiff.** 

[§ 174] b. Beyond Line of Navigability. 
as the point of practical navigability is reached, 
the purpose of the pier is fulfilled and the right to 
Under this rule, 
a riparian owner may extend his wharf far enough 
out to make it available at any ordinary stage of 
the water for the vessels which might reasonably 
be expected to use it, taking into consideration the 
size and nature of the body of water, the use gen- 
erally made of the wharf, and the kind, size, and 
nature of the vessels using it,°> and the use made 
by the public of the adjacent waters for purposes 
Statutes have been passed in many 
states fixing or providing for the determination of 
a wharf line beyond which piers cannot be built,® 
and any unauthorized structure beyond that line is 


state.®? 


construct it ceases at that point.*4 


of navigation.®® 


62. Narragansett Real Est. Co. v. 
Bee 


34 OR! To 21.03377123;;'"'82 “A 
804 


“If there be, however, a riparian 
owner, in front of whose land the 
wharf is erected, (as in this case) 
the question arises whether the right 
of action for the possession is in him 
or in the State. It cannot be in both 
at the same time. Assuming as we 
do, for the purposes of this decision, 
that the riparian owner is entitled 
to wharf out to deep water, it is 
clear, we think, that this right is in 
the nature of a franchise or privilege, 
to be exercised or not by him at his 
election. He may never see fit to 
avail himself of the privilege; and it 
cannot be pretended that while de- 
clining to avail himself of his right 
to wharf out, he is, nevertheless, en- 
titled to the possession of the land 
below high-water mark, on_ the 
theory that at some future time he 
may possibly change his mind and 
desire to erect a wharf. On this 
theory he might capriciously refuse 
to erect a wharf at a point where the 
convenience of commerce demands it, 
and might prevent others indefinitely 
from engaging in the enterprise. A 
theory which works this result can- 
not and ought not to be upheld, On 
the contrary, giving to this right of 
the riparian owner its widest scope 
and latitude, it amounts only to this: 
that if he desires to wharf out, and 
is unlawfully obstructed in the exer- 
cise of the right, he may maintain an 
action for damages; and if the ob- 
struction amounts to a’ public nui- 
sance, it may be abated by appro- 
priate proceedings for that purpose. 
If it be only a private nuisance which 
obstructs him in the exercise of his 
right to wharf out, he may possibly 
cause it to be abated by the appro- 
priate method. But he has no such 
title or right to the possession of the 
bed of the ocean as will enable him 
to maintain ejectment.” Coburn v. 
Ames, 52 Cal. 385, 398, 28 AmR 634 
[quot Narragansett Real Est. Co, v. 
Mackenzie, supra]. 

63. Carvell v. Charlottetown, 2 Pr. 
Edw. Isl. 115. 

64. Illinois Cent. R. Co. y. Illinois, 
LAG. Ly. oS: ob Ols, wo. Ob. daly 36> ed, 
1018; Illinois v. Illinois Cent. R. Co., 
91 Fed. 955, 34 CCA 138 [aff 184 U. 
S.  Uiaiee usct 300. 46 2h, « ed. hee 
Jencks v. Miller, 17 Misc. 461, 
NYS 1088 [rev on other grounds id 
App. Div. 474, 43 NYS 927]. 

[a] Navigability at time of ad- 
judication.—Where a decree adjudged 
that the right existed to maintain 
piers extending into a lake “to the 
point of practical navigability,” the 
inquiry thereunder should be as to 
the line of practical navigability at 


the time of the adjudication rather 
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volved.7° 


As soon 


than at the time of the commence- 
ment of the suit. Peo. v. Llinois 
Cent. R. Co., 91 Fed. 955, 34 CCA 138 


fat 184 U. S: 77, 22 SCt 300, 46 L. ed. 
65. Illinois v. Illinois Cent. R. Co., 


184 U. S. 77, 22 SCt 300, 46 Li. ed. 440 
[aff 91 Fed. 955, 34 CCA 138]; Union 
Depot, “etess (Coz) ve Brunswick, ol 
Minn, 297, 301, 17 NW 626, 47 AmR 
789; State v. Cleveland, etc., Re €0:, 
94 Oh. St. 61 ei ls, NE 677, LRA 
1917A 1007. 

“The term ‘point of navigability’ 

. is not, perhaps, capable of a 
fixed definition. Its meaning and 
application must vary with and de- 
pend upon circumstances. It is not 
to be understood in the narrow sense 
of being limited to that point where 
the waters of the stream may be 
navigable for .some purposes at cer- 
tain stages of water. When it is 
said that a riparian owner may con- 
struct landings, ete., ‘to the point of 
navigability,’ it must be understood 
as giving him the right to do so to 
the extent necessary to make his 
abutting property reasonably avail- 
able at any ordinary stage of water, 
for any kind of navigation for which 
the stream is used, and for which it 
is adapted, provided, of course, it 
does not obstruct the paramount 
rights of the public. It must have 
reference not only to an‘ordinarily 
low stage of water, but also the size 
and kind of vessels which navigate 
the stream, and the kind of business 
done upon it. The right would be of 
little value if it did not permit this 
to be done.’”’ Union Depot, etc., Co. 
v. Brunswick, supra. 

“Piers and wharves are a neces- 
sary aid to navigation, as much so 
as the harbor itself, and the right to 
construct them is as important and 
essential. Without them the opera- 
tions of commerce would be seriously 
weakened. If they are to be useful 
these piers must extend into water 
of sufficient depth to float loaded ves- 
sels. The littoral owner has an un- 
doubted right of access to the water, 
and if this right is to be of value it 
must be such access as will enable 
him to reach navigable water and to 
do the things necessary to that end.” 
State v. Cleveland, ete., R. Co., supra, 

[a] Railroad piers in Great Lakes. 
—Piers, docks, and wharves erected 
in Lake Michigan by a railroad com- 
pany by virtue of its riparian pro- 
prietorship cannot be said to extend 
into the lake beyond the point of 
practical navigability, having refer- 
ence to the manner in which com- 
merce in vessels is conducted on 
that lake, where such structures ex- 
tend no further into the lake than is 
necessary to accommodate a great 
number of vessels of moderate ca- 
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a nuisance,®* even though title to land beyond that 
point is in the riparian owner,®? and independently 
of whether any actual injury to navigation is in- 
Such statutes are not retroactive so as 
to affect wharves erected before their passage," 
unless such wharves were erected under a statutory 
license which by its terms was revocable by re- 
peal of the’ statute.’? 
authorizing the secretary of war to establish har- 
bor lines beyond which wharfs cannot be con- 
structed, and further providing against obstruct- 
ing navigation unless 
Congress,’’?? it is held that a riparian owner can- 
not wharf out to harbor lines established by the 
secretary of war, if an actual obstruction of navi- 
gation is involved in the absence of affirmative 
authorization by congress."4 

[§ 175] 3. Obstruction to Navigation.”® 
tion to navigation by a wharf or pier to be unlawful 
must be a material obstruction,’® and the materiality 
of the obstruction is to be determined with refer- 


Under an act of congress 


‘‘affirmatively authorized by 


Obstrue- 


pacity, and the average depth of 
water at the outer line of the struc- 
tures is insufficient for the accom- 
modation of a vast amount of com- 
merce carried on in vessels on the 
lake. Peo. v. Illinois Cent: R. Co., 
184 U.S. 77, 22 SCt 300, 46 L. ed. 440 
[aff 91 Fed. 955, 34 CCA 138]. 

66. Jenks v. Miller, 14 App. Div. 
474, 438 NYS 927. 

[a] Pier at end of channel.—The 
extension of the upper of two adjoin- 
ing piers forty feet into a shallow 
channel of -a broad, navigable river 
does not “impair navigation, com- 
merce, or anchorage,’’ within the 
River and Harbor Act, where the 
channel does, not extend above the 
upper pier, and is seldom traversed, 
and then by vessels of but small ca- 
pacity, and principally by the pier 
owners, and the extension does not 
obstruct the vessels of the lower 
owner in reaching their pier, but de- 
stroys merely the facility with which 
they may be warped along and 
moored to its side. Jenks v. Mil- 
ler, 14 App. Div. 474, 48 NYS 927. 

67. See statutory provisions. 

68. Savannah vy. State, 4 Ga. 26; 
Peo. v. Delaware, etc., Co., 213 N. Y. 
194, 107 NE 506; Williams v. New 
York, 105 N. Y. 419, 11 NE 829; In 
re Port Wardens’ Line, 13 Phila. 
(Pa.) 453; J. W. Bishop Co, v. Cur- 
ran, 30 R. I. 504, 76 A 275. 
on Com. v. Alger, 7 Cush. (Mass.) 


[a] Harbor line.—An upland pro- 
prietor cannot extend his wharf be- 
low harbor lines, even though under 
the colony ordinance of 1641 he owns 
the land in fee below that point. 
Com. v. Alger, 7 Cush. (Mass.) 53. 


70. Com. v. Alger, supra. 

71. Com. v. Alger, supra. 

72. Peo. v. Vanderbilt, 28° N. Y. 
396,84, AmD 351, 26, N.Y. 287, #25 
HowPr 139. 

73. See statutory provisions. 

74. White, Gratwick & Mitchell, 


Inc. v. Empire Engineering Co., Inc., 
125° Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834 mem, 206 NYS 973 
mem (aff, 240 N. Y. 648 mem, 148 NE 
743 mem) ]. 

75. Building beyond harbor lines 
see up § 174. 

U., S.—Dutton v. Strong, 1 

Black 23,,17 L. ed., 29; paite Lumber 
Co. v. U. S., 55 Fed. 85 


9 Mass—Com. Ve Wright, Thach. Cr. 
Minn.—Rippe v. Chicago, etc. R. 
Co., 28 Minn. 18, 
N. Y.-——Peo,.v. Jessup, 28 App. Div. 
524, 51 NYS 228 [rev on. other 


grounds 160 N. Y. 249, 54 NE 682]; 
Jenks vy. Miller, 14 App. Div. 474, 43 
NYS 927. 

N. C.—Bond v. Wool, 107 N, C. 139, 
12 SE 281, 
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ence to the surrounding circumstances of the par- 
Where a pier is an unlawful struc- 


ticular case."* 
ture or not properly maintained, 


striking it while navigating the river may recover 
damages,’® providing the injury was not caused by 
An action can be maintained 
against one erecting piers for obstructing the use 
of the stream as a public highway, by one who 
shows a particular inconvenience to himself,®° the 
amount of the damage being immaterial as regards 
On the other hand it has 
been held that an action cannot be maintained where 
the obstruction does not cause any material damage 


careless navigation.’® 


the right of action.*4 


to plaintiff.®? 


[§ 176] 4. Injunction against Construction and 
injunction will 
against the construction or maintenance of a wharf 
or other strueture where it is shown to constitute, 
an invasion or threatened invasion of a riparian 
owner’s private right of access,§4 or a public nui- 
sance resulting in special injury to the petitioner,*® 
and, in either case, that there is no adequate remedy 
It is no defense that there are other piers 


Maintenance.’* An 


at law.%6 


R. I.—Thornton v. Grant, 10 R. I. 
477, 14 AmR 701. 

Wis.—Doemel v. Jantz, 180 Wis. 
225, 235, 193 NW 398, 31 ALR 969; 
Diedrich vy. Northwestern Union R. 
Co., 42 Wis. 248, 24 AmR 399; Dela- 
plaine v. Chicago, ete, R. Co, 42 
Wis. 214, 24 AmR 386. 

Eng.—Atty.-Gen. v. Terry, L. R. 9 
Ch. 423. 

“In so far as the structures erected 
by the riparian owner into the water 
interfere with ‘the public rights of 
navigation and its incidents, he 
takes and holds such rights subject 
to the public rights,”’ Doemel v. 
Jantz, supra, 

77. Milwaukee v. State, 193 Wis. 
423, 214 NW 820; Atty.-Gen. v. Terry, 
WR. 9. Ch. 423. 

{a] Three feet into the channel 
of a small river is an unlawful ob- 


struction. Atty.-Gen. v. Terry, L. R. 
9 Ch. 423. 
{b] Fifteen hundred feet into 


Lake Michigan is not an unlawful 
obstruction. Milwaukee y. State, 193 
Wis. 4238, 214 NW 820. 


78. Atlee v. Northwestern Union 
Packet Co., 21 Wall. (U: S.) 389, 22 
L. ed. 619; Fuller v. Andrew, 230 


Mass, 139, 119 NE 694. 


79. The Henry Clark v. O’Brien, 
65 Fed. 815. 

80. Esson v. McMaster, 3 N. B. 
501. 

81. Esson v. McMaster, supra. 

82. Seeley v. Brush, 385 Conn, 419; 


Baldwin v. Chaplin, 34 Ont. L. 1, 8 
OntWN 349 [dism app 7 OntWN 637, 
21 DomLR 846] (distinguishing be- 
tween obstruction to access and ob- 
struction to navigation, an injury to 
right of access being actionable with- 
out proof of special damages while 
proof of special damage is necessary 
to maintain an action for the unlaw- 
ful obstruction of navigation). 

83. Injunction generally see In- 
junctions 32 C. J: p'1. 

84. Nevins v. Friedauer, 113 Misc. 
437, 184 NYS 894 [rev on other 
grounds 198 App. Div. 250, 190 NYS 
682]; Northern Pac. R..Co. v. Hoven, 
114 Wash. 130, 194 P 790; West 
Coast Impr. Co. v. Winsor, 8 Wash. 
490, 36 P 441. 

{a] Preferential right to shore.— 
An upland owner by virtue of the 
preferred right to purchase shore 
and tideland belonging to the state 
may enjoin an obstruction on such 
land by driving piles and erecting a 
wharf. Northern y PaciioR-4 Cod | ivi 
Hoven, 114 Wash. 130, 194 P 790; 
West Coast Impr. Co. v. Winsor, 8 
Wash. 490, 36 P 441. 

85. U. S.—Grand Trunk R, Co. v. 
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one injured by 


-[§§ 175-177 


near by equally obstructive to navigation.8’ An in- 
junction will not be granted in the absence of proof 
of the petitioner’s title and legal right to relief,** 
that the wharf is a public nuisance,*? or that the 
petitioner has or will suffer a special damage by its 
erection,®® and that the legal remedy is inadequate.®* 
An injunction will not be granted where it is shown 
that defendant was well within his rights in the 
erection of the proposed structure;*? or that plain- 
tiff stood by and permitted the wharf to be con- 
structed in front of his land without objection;°*. 
or that the granting of an injunction would be tan- 
tamount to an unlawful taking of property rights 


from defendant without compensating him there- 


be granted 


Backus, 46 Fed. 211. : 
Cal.—Cowell v. Martin, 43 Cal. 605. 
Me.—Maine Wharf y. Custom 

House Wharf, 85 Me. 175, 27 A 93. 

N. Y.—Barnes v. Midland R. Ter- 
minal Co., 193 N. Y. 378, 85 NE 1093, 
127 AmSR 962; Langdon vy, New 
York, 28 Hun 158, 16 NYWklyDig 289 
[rev 6 AbbNCas 314 (aff 93 N. Y. 
129, 18 NYWklyDig 37)]; White, 
Gratwick & Mitchell, etc., Inc. vy. Hm- 
pire Engineering Co., Inc., 125 Misc. 
47, 210 NYS 563 [aff 211 App. Div. 
834 mem, 206 NYS 973 mem (aff 240 
N. Y. 648 mem, 148 NE 743 mem)]; 
Penniman v. New York Balance Co., 
13 HowPr 40. 

Ont.—Baldwin y. Chaplin, 84 Ont. 
LL. 1," 8 “OntwNn''+349" [dism ‘app’ 7 
OntWN 637, 21 DomLR 846]. 

Pr, Edw. Isl.—Carvell v. Charlotte- 
town, 2 Pr. Edw. Isl. 115. 

[a] A floating dock erected on a 
public dock by private persons with- 
out authority is a public nuisance. 
Hecker v. New York Balance Dock 
Co.,° 13° HowPr’ ‘(NY 'Y3) (5495) Hart) v. 


Albany, 9° Wend. GNY -¥.) “571; 24 
AmD 165. 
{b] Deprivation of right of ac- 


cess.—A person who is the owner and 
in possession of a private wharf is 
entitled to a perpetual injunction 
restraining the construction of an- 
other wharf in front of his, which 
will cut him off from the navigable 
waters of the bay, unless a lawful 
right, proceeding from competent au- 
thority, to erect the proposed wharf 
is shown. Cowell v. Martin, 43 Cal. 


605, ; 
86. See cases supra notes 84, 85. 
87. Grand Trunk R. Co. v. Backus, 


46 Fed. 211. 

88. Lincoln Park y, Fahrney, 250 
Ill, 256, 95 NE 194; Van der Brooks 
v.,Currier, 2 Mich. N. P. 21; Schwarz- 
stein v. B. B. Bathing Park, 203 App. 
Div. 700, 197 NYS 490, 

[a] Absence of right to wharf 
out.—In jurisdictions following the 
English rule, where a riparian owner 
has no right to wharf out over land 
belonging to the state or the state’s 
grantee. without special authority 
granted to him to do so, a riparian 
owner without such authority can- 
not have the owner of the submerged 
lands enjoined from building a 
wharf. Lincoln Park v. Fahrney, 
250 Ill. 266, 95 NE 194. 

{b] Plaintiff not a riparian owner. 
—Where plaintiff can only reach the 
water by trespassing on defendant’s 
land, he cannot enjoin defendant’s 
erection of a bulkhead to reclaim 
land lost by avulsion. Schwarzstein 
v. B. B. Bathing Park, 208 App. Div. 


for;°* or that defendant’s acts were justifiable as 
being: in protection of his own wharfage: rights 
against their invasion by plaintiff’s wrongful acts. 

[§ 177] 5. Grant of Authority To Construct®°— 
a. By Congress or Secretary of War. Where a wharf 
will obstruct navigation in navigable water of the 
United States, permission of the secretary of war 
must first be obtained.®” 
tary of war does not authorize the erection of a 


A license from the secre- 


700, 197 NYS 490. 

89. Laughlin v. Lamasco City, 6 
Ind. 223; Van der Brooks v. Currier, 
2 Mich. N. P. 21. 

[a] Wharf not a public nuisance. 
—A wharf is not per se a public 
nuisance, the erection of which will 
be enjoined on that ground. Laugh- 
lin v. Lamasco City, 6 Ind. 223. 

[b] Parallel piers.— A person 
who has built a wharf out into'a 
navigable stream cannot, by injunc- 
tion, prevent another from building 
a parallel one, and extending it fur- 
ther into the stream, provided the 
latter is not a practical hindrance to 
the navigation of the stream. Van 
a Brooks y. Currier, 2 Mich. N. P. 


90. Knickerbocker Ice Co. v. 
Shultz, 41: Hun 458 Taff’ 116 N.Y. 
382, 22 NE 564]; Taylor v. Brook- 
man, 45. Barb:* €N. Y!)° 106,41 >Abb 
PrNS 169; Thornton v. Grant, 10 R. 
Pat 7p ra AiR 7 Oe 

91. Peo. v. Davidson, 30 Cal, 379. 

[a] Wharf on state land.— Where 


fa pier is built on land under water 


belonging to the state, it will not be 
enjoined unless it is or will be a 
nuisance, or followed by some irrep- 
arable damage, or an appreciable 
hindrance to the execution of some 
legislative act relating to fishery, 
commerce, or navigation. Peo. v. 
Davidson, 30 Cal. 379. 


92. Consumers’ Coal, ete., Co.. v. 
New York, 181 App. Div. 388, 169 
NYS 92, 

[a] Within bulkhead  line.—De- 


fendant will not be enjoined from 
building to the established bulkhead 
line. Consumers’ Coal, etc., Co. v. 
New York, 181 App. Div. 388, 169 
NYS 92. - 

93. Dalton v. Katalla Co., 4 Alaska 
410; Freed v. Miami Beach Pier 
Corp., (Fla.)) 1128S 841; 62° ALR 1777. 

94. Peo. v. New York, ete, SS. 
Co., 1 Porto Rico Fed. 248, 

[a] Property rights under revo- 
cable license,—A bill to enjoin the re- 
construction of a wharf erected 
under a revocable license and after- 
ward damaged by fire must show 
equity by alleging an offer to pay the 
value of the wharf as required by 
the license, Peo. v. New York, ete., 
SS. Co., 1 Porto Rico Fed. 248. 

95. Northern Pac. R,. Co. v..S. EB. 
Slade Lumber Co., 61 Wash. 195, 112 
P 240, 34 LRANS 423, 

96. Grant of right to build as con- 
Hs data of submerged land see infra 

97. Jencks y. Miller, 17 Misc. 461, 
40 NYS 1088 [rev on other grounds 
14 App. Div. 474, 48 NYS 927]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


‘* 


-” 


we 


v 
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_ authorization.? 


wharf without the consent of the state or its grantee 
which owns the land under water.®* But a riparian 
owner who, by authority of harbor commissioners 
and the secretary of war, constructs a wharf to a 
new harbor line established by the state commits no 
trespass against a prior lessee of the land under 
water.°® Where the act of congress requires affirma- 
tive authorization by congress before wharves can be 
erected to new harbor lines established by the sec- 
retary of war, the establishment of harbor lines by 
the secretary of- war is not in itself a sufficient 
In Porto Rico, the power to grant 
licenses is in the United States as being vested 
with all rights formerly belonging to Spain.® 

[§ 178] b. By State or Municipality—(1) Power 
To Grant. The grant of authority to build wharves 
is within the power of the state,* and this power is 
not affected by a constitutional provision forbidding 
the grant ‘‘to any corporation, association, or in- 
dividual any exclusive privilege, immunity or fran- 
chise whatever.’’> A statute granting wharfage 
rights over state land to harbor lines is valid. A 
city has no power, however, to grant such author- 
ity unless the power has been delegated to it by 
the state,” and even then it has no power beyond 
the limits of the power delegated.2 Power once 
delegated to a city may be revoked,® and is impliedly 


98. Cobb v. Lincoln Park, 202 Ill. 
427, 67 NE 5, 95 AmSR 258, 68 LRA 


Steamboat Co., 
353. 
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104 Md. 


[45 C.3.] 519 


revoked by the enactment of subsequent statates 
inconsistent therewith.!° 

[§ 179] (2) Necessity. Where statutes as to the 
grant of wharfage rights so provide," a permit or 
license to construct the wharf must be secured from 
the property authorities,!? and all regulations and 
conditions adhered to.'* A licensee who fails to 
comply with the conditions of his. license secures 
no rights thereunder.'4 


[§ 180] (3) To Whom Grant Made. Under stat- 


- utes in most states,!° a license can be granted only 


to the riparian or shore owner.’® In the absence 
of a statute to the contrary, it has been held that 
the state may grant the right to erect’ and keep a 
public wharf to a person other than the shore 
owner where the latter does not own the land under 
water.?” 

[§ 181] (4) Application and Procedure. The pro- 
cedure upon application to the proper authori- 
ties for a license must follow the statutory require- 
ments,'* the authorities having no power independ- 
ently of the statute to compel the attendance of par- 
ties or witnesses,’® or to swear and examine wit- 
nesses who attend voluntarily.?° Nor, in jurisdic- 
tions where license is restricted to the riparian 
owner,”? do the authorities have power to examine 
into and decide upon applicant’s title to the land.?? 


485, 65 A| Peo. v. New York, ete., Ferry Co., 68 


No Y¥, W1Ufrev@ Hun 1057! 


264 9. State v. Morse, 56 Wash. 654, 14. Giraud vy. Hughes, 1 Gill & J. 
99. Rocky Point Oyster Co. v.|106 P 147. (Md.) 249; Stockton vy. American 
Standard Oil Co., 265 Fed. 379. 10. State v. Morse, supra. Liucol 2Cons (Ne-J9? Choy 860A 65725 


1. See statutory provisions. ll. See statutory provisions. Brooklyn First Constr. Co. v. State, 
2. White, Gratwick & Mitchell, 12. Conn.—State v. Sargent, 45/194 App. Div. 608, 186 NYS 159; Peo. 
Ine. -v. Empire Engineering Co., Inc.,| Conn. 358. v. Merritt, 119 Mise. 70, 195 NYS 
125 Misc. 47, 210 NYS 563 [aff 211 Md.—Giraud’'y. Hughes, 1 Gill & J.| 776. 
App. Div. 834 mem, 206 NYS 973] 249. J [a] license for limited term.— 
mem (aff 240 N. Y. 648 mem, 148 NE N. J.—Brown vy. Morris Canal, etc.,| Where a statute provides that a ripa- 
743 mem)]. Con 27 Nod) EL648. rian owner may secure a license for 


3. Peo. v. New York, etc., SS. Co., 
1 Porto Rico Fed. 248. 

4. See cases infra this section. 

5. Roberts v. Brooks, 71 Fed. 914 
[aff 78 Fed. 411, 24 CCA 158]. 

[a] Reason for rule.—‘This [con- 
stitutional prohibition against grant 
of exclusive privilege] would seem to 
apply to incorporeal things, and not 
to curtail the right of the legislature 
to dispose of the state’s tangible 


property.” Roberts v. Brooks, 71 
Fed. 914, 915 [aff 78 Fed. 411, 24 CCA 
158]. 

eS Pacific El. Co. v. Portland, 65 
Or. 349, 401, 188 P 72, 46 LRANS 
363. 


“The contemplated use of the land 
is not inimical to navigation. On the 
other hand, it is plain to any one 
that the industries of commerce and 
manufacture with which the shore 
of the Willamette in our metropolis 
teems, and the storing of the articles 
and products, as well as the con- 
struction of docks and wharves, are 
an acceleration to navigation. The 
legislature, considering that the 
lands adjacent to the Willamette, 
Coquille, Cgos and Umpqua rivers 
were subject to erosion and inunda- 
tion, deemed it wise and just to 
recognize rights in the riparian own- 
ers on such streams and grant and 
confirm to them all the title of the 
state to any tide and overflowed 
Jands upon said rivers. This, no 
doubt, among other reasons, in order 
that the owners of land adjacent to 
such rivers might be encouraged and 
protected in building structures 
thereon and riprapping and conserv- 
ing the banks of the rivers for the 
purpose of saving their lands from 
loss or destruction.” Pacific El. Co. 
v. Portland, supra. 

7 Peo. v. Vanderbilt, 28 N. Y. 
396, 84 AmD 351, 26 N. Y. 287, 25 
HowPr 139 [aff 88 Barb. 282, 24 
HowPr 301]. 


8 Baltimore v. Baltimore, etc., 


N. C.—Gregory v. Forbes, 96 N. C. 
77, 1 SE 541. 

Or.—Pacifie El, ete., Co. v. Port- 
Hoes 65 Or. 349, 183 P 72, 46 LRANS 

Pa.—Philadelphia, etc., R. Co. -v. 
Morris, 7 Phila. 286; Frankford v. 
Lennig, 2 Phila. 403. 

W. Va.—Ravenswood v. Flemings, 
22 W. Va. 52, 46 AmR 485. See 
Barre v. Fleming, 29 W. Va. 314, 1 
SE 731 (holding that a purchaser of 
riparian land takes it subject to the 
state’s power to require a license, 
that this entered into the purchase 
as a part of it, and that the pur- 
chaser cannot be heard to complain 
that the existence of this power was 
an encumbrance on the land, opera- 
ting as a breach of the vendor’s war- 
ranty of title). 

{a] City authorities.—Pacific Hl. 
Co. v. Portland, 65 Or. 349, 133 P 72, 
46 LRANS 38638; Ravenswood v. 
Flemings, 22 W. Va. 52, 46 AmR 485. 

[b] Harbor commissioners.—State 
v. Sargent, 45 Conn. 358. 

[c] Port wardens.—Giraud We 
Hughes, 1 Gill & J. (Md.) 249; Phila- 
delphia, ete., R. Co. 'v. Morris, 7 
Phila. (Pa.) 286; Frankford y. Len- 
nig, 2 Phila. (Pa.) 403. 

{[d] Board of freeholders.—Brown 
v. Morris Canal, ete., Co., 27 N. J. L. 


648. . 

{[e] Officer without authority.— 
County commissioners. Gregory v. 
Forbes, 96 N.C. 77, 1 SE 541. - 

13. Giraud v..Hughes, 1 Gill & J. 
(Md.) 249; Stockton v. American 
Lucol Co:, (N.°J. Ch.) 36 A 572; Peo. 
v. New York, etc., Ferry Co., 68 N. 
Y. 71 [rev on other grounds 7 Hun 
105). 

[a] Space between piers.—A stat- 
ute requiring piers constructed on 
submerged land to have intervening 
water spaces of at least one hundred 
feet is a valid exercise of legislative 
control over such piers, and does not 
deprive the owner of: his property. 


a term of five years to build a wharf 
in front of his land and that a title 
in fee shall vest in the licensee if 
the wharf is completed within the 
stated term, a riparian owner who 
has secured a license does not secure 
title by merely driving piles along 
the outer edge of the proposed 
wharf, and if he completes it after 
the lapse of the five years without 
securing a further license to do so, 
the state may revoke the license and 
have the wharf removed. Stockton 
v. American Lucol Co., (N. J. Ch.) 


{[b] Patent for limited term.— 
Where letters patent were issued for 
the express purpose of permitting 
construction of a bulkhead, crib, or 
sea wall, and a dock of substantial 
character, within five years from the 
date of the patent, otherwise to be- 
come null and void, and it appeared, 
in an action by the state to set aside 
the letters patent that nothing had 
been done to improve the. grant, 
plaintiff was entitled to judgment. 
Fen v. Merritt, 119 Mise. 70, 195 NYS 
776. 

[c] Forfeiture of right.—Right to 
build wharves under statutory grant 
is subject to forfeiture for failure 
to exercise within reasonable time 
where the statute so provides. 
Brooklyn First Constr. Co. vy. State, 
194 App. Div. 608, 186 NYS 159. 

15. See statutory ‘provisions. 

16. Brown v. Morris Canal, etc., 
Co., 27 N. J. L. 648; Morris Canal, 
etes Cov. "Brown; -272 Nes, 603 
rregory v. Forbes, 96 N. C. 77, 1 SH 


36 A 572. 


541. 

17. Martin v. O’Brien, 34 Miss, 21, 

18. See cases infra this section. 

19. Brown vy. Morris Canal, etce., 
Cog 27) Ni -T- Dive 48% 

20. Brown v. Morris Canal, etc., 
Co., supra. 

21. See supra § 180. 

22. Brown v. Morris Canal, ete,, 


Co., supra, rs 
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[§ 182] (5) Validity and Operation. 
a license to build a wharf is a grant of the land upon 
which it is built for the term stated in the license.?? 
It is not necessary to the validity of a grant of 
a license to build a wharf that it should be based 
upon a consideration moving from the grantee,?* or 
that the grant should state by metes and bounds the 
exact location of the proposed wharf,?° or that the 
erant should, be in express terms.”® 
for the privilege is provided for in the grant, none 
The grant may be by its terms 
irrevocable,?® but generally it is revocable”? and may 
be modified,®° unless it has been acted on and ex- 
penditures made in reliance thereon.*? 
revocable license conditions its revocation upon pay- 
ment to the riparian owner of the value of the struc- 
ture, the license cannot be revoked except upon per- 


can be recovered.?’ 


formance of the condition.*? 


[§ 183] 6. Title to Wharves and Rights of Wharf 
A wharf lawfully erected 


Owners**—a. In General. 
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A grant of 
so provide.*? 


If no payment 


thereof beyond 


Where a 
site Owners.?*° 


wharf with navigable water, provided he does 
interfere with navigation.*® 

[§ 184] b. Rights as between Adjoining and Oppo- 
A riparian owner, in wharfing out, 
must not injure the rights of adjoining owners,*! 
or of an opposite owner,*? and a statutory authori- 


[§§ 182-184 


i] 

deprived without compensation,?® even though 
erected on land belonging to the state.%® 
does not acquire title to his wharf until he com- 
pletes it where the terms of his license to build 
The maintenance of wharves built 
under a license does not ordinarily give the owner 
any right of property in the soil or waters occupied, 
or of permanent oceupaney, as against the United 
States,°8 although he may have a right to dig a 
channel in front of his wharf and along the end 


But he 


his 


not 


low-water mark, connecting 


zation to wharf out to an established wharf line 


rian rights.*% 


is private property** of which the owner cannot be 


23. Roberts v. Brooks, 71 Fed. 914 
[aff 78 Fed. 411, 24 CCA 158]. 

[a] Grant in fee.—A grant of a 
license to riparian owners to build a 
_ wharf ‘to hold and enjoy the same 
to themselves, their heirs and as- 
signs” is a grant of the land in fee. 
Roberts vy. Brooks, 71 Fed. 914, 915 
[aff 78 Fed. 411, 24 CCA 158]. 


24, Roberts v. Brooks, supra. 
25. Roberts v. Brooks, supra. | 
26. Sullivan Timber Co. vy. Mobile, 


110 Fed. 186. . 

{a] Acquiescence.—A license may 
be implied from acquiescence of the 
state or city in, and the regulation 
of, the use of the wharf. Sullivan 
Timber Co. v. Mobile, 110 Fed. 186. 

27. Bradford v. McQuesten, 182 
Mass. 80, 64 NE 688. 

28. Bradford v. McQuesten, supra, 

29. Hogg v. Davis, 22 Or. 428, 30 
P 160; Bowlby v. Shively, 22 Or. 410, 
30 P 154; Thames Conservators v. 
South Eastern R. Co., 1 Aspin. 3. 

[a] Revocation implied.—Where 
a license granted to a riparian owner 
is not exercised before a grant of the 
tideland, the license is terminated by 
such grantor. Hogg v. Davis, 22 Or. 
428, 30 P 160; Bowlby v. Shively, 22 
Or, 410, 30 P 154, 

30. Lane v. Harbor -Comrs., 70 
Conn. 685, 40 A 1058, 

31. Sullivan Timber Co. v. Mobile, 
110 Fed. 186. 

82. Peo. v. New York, etc., SS. Co., 
1 Porto Rico Fed. 248. 

33. Right to collect wharfage see 
Wharves [40 Cyc 904]. 


34. Weems Steamboat Co. Vv. 
People’s Steamboat Co., 214 U. S. 
345, 29 SCt, 661, 53 L. ed. 1024, 16 


AnnCas 1222; Jacob Tome Inst. vy. 
Crothers, 87 Md, 569, 40 A 261; Bed- 
low v. Stillwell, 158 N. Y. 292, 53 NE 
26; New York v. Hill, 183 HowPr 
(N. Y.) 280. 

{a] Extensions and improvements. 
—Where a statute authorizes riparian 
owners to wharf out and extend their 
lots, such proprietors become owners 
of such extensions and improvements, 
Jacob Tome Inst. v. Crothers, 87 Md. 
569, 40 A 261. 

{b] Leases.—One having a vested 
right to the possession of a pier may 
lease it aS though he owned the fee. 
New York y. Hill, 13 HowPr (N. Y.) 


280. 

[ec] Dower rights in wharf.—dAl- 
though a pier is erected on land 
under water which belongs to the 
state, yet where it is erected under 
and in pursuance of a statute and 
by the permission of the city au- 
thorities it becomes attached to the 
upland realty and part and parcel of 
it, and the widow of the deceased 
owner has a dower right therein. 


Bedlow v. Stillwell, 158 N..Y. 292, 53 
NE 26. 

Right to build a wharf as property 
see supra § 173. 


35. Baltimore y. Baltimore, etce., 
Steamboat Co., 104 Md. 485, 65 A 
353; Ryan v. Brown, 18 Mich. 196, 


100 AmD 154; New York Dock Co, v. 
Flinn-O’Rourke Co., Ine., 121 Misc. 
155, 200 NYS 347; Sea Cliff Grove, 
etc., Camp Ground Assoc, v. Oakland 
Steamboat Co., 70 Mise. 97, 127 NYS 


1021; Philadelphia vy. Com., 284 Pa. 
225, 230, 130 A 491.. Compare Hart 
v. Baton Rouge, 10 La. Ann. 171 


(holding owner erecting wharf under 
implied license not entitled to com- 
pensation for public appropriation). 

“While the property in a riparian 
right may differ in kind and quality 
from that in a pier, it is the riparian 
right of the owner that legalizes the 
existence of the structure in place, 
and, through the combination of the 
two, predicated on a license from the 


State, a value may be given the 
structures .which they would not 
otherwise have.” Philadelphia  v. 


Com., supra. 

[a] Damages.—The measure of 
damages when a wharf is condemned 
after having been extended by order 
of the city is the value of the wharf 
as extended. American Ice Co. v. 
New York, 217 N. Y. 402, 112 NE 170 


ee extended under grant from 
city). 
[b] Waiver of right to compensa- 


tion.— (1) A wharf owner cannot claim 
damages for destruction of the use 


of the pier resulting from acts of the’ 


city when the city’s license to the 
wharf owner provided in express 
terms that it should be exempt from 
liability therefor. Matter of North 
River Water Front, 122 Misc. 863, 
205 NYS 56 (extension of bulkhead 
line). (2) The wharf owner does 
not waive his right against the city 
to compensation for destruction of 
its slip by taking back a lease of 
the premises from the city, where an 
agreement preceding the lease had 
been made between the parties in 
which the wharf owner’s rights to 
compensation were saved, and the 
lease was entered into on the basis 
of the agreement and the terms 
therein contained. New York Dock 
Co. v. Flinn-O’Rourke Co., Inc., 198 
App. Div. 376, 190 NYS 588. 

36. Fuller v. Andrew, 230 Mass. 
139, 119 NE 694; Brooklyn v. Mackay, 
13 App. Div. 105, 42 NYS 1063. 

[a] Sale of land by state.—Where 
a wharf is built by a riparian owner 
on land under water belonging to the 
state, it does not pass by a subse- 
quent grant by the state of the land 
under water. Brooklyn vy. Mackay, 


gives him no right to encroach upon another’s ripa- 
He has no easement in the water in 


13 App. Div. 105, 42 NYS 1063. 

37. Giraud v. Hughes, 1 Gill & J. 
(Md.) 249; Stockton yv. American 
Lucol Co., (N. J. Ch.) 36 A 572, ‘ 

38. Morris v. U: S.,/174—U. S. 196, 
19 SCt 649, 43 L. ed. 946; Dixson v. 
Snetsinger, 23 U. C..C. P. 285. 

{a] In Canada, where the bed of 
a stream is vested in the govern- 
ment and the riparian owner builds 
a pier thereon, such erection does 
not give possession of the bed of the 
river between the pier and the shore 
to the riparian owner. Dixson v. 
Snetsinger, 23 U. C.C. P. 235. 

39. See supra § 173. 

40. Apportionment of riparian 
rights generally see supra § 143. 

Division of land under water be- 


oer riparian owners see infra § 
oO, 
41. U. S.—U.S. v. Ruggles, ot Es. 


Cas. No. 16,204, 5 Blatchf. 35. 


Alaska.—Young Vv. Juneau, 4 
Alaska 372; Martin v. Heckman, 1 
Alaska 165. 


Conn.—Ladies’ Seamen’s Friend 
poe! v. Halstead, 58 Conn. 144, 19 A 
oo. 


Me.—Robinson 
Cos) 135:) As 902. 

N. Y.—Peo. v. 
Div. 43,-.51 (NYS 
536, 53 NE 1129). 


v. Fred. B. Higgins 


Woodruff, 30 App. 
515 [aff 159 N, ¥. 


N. C.—Bond v. Wool, 107 N. C. 139, 
12 SE 281. 
Newfoundl.—Martin v. Woods, 9 


Newfoundl. 66; Tessier v. O’Dwyer, 4 
Newfoundl. 284; O’Dwyer v. Tessier, 
4 Newfoundl, 278. 

[a] Access to land over adjacent 
wharf.—Where a corporation acting 
under statute builds a wharf from 
its own land into the harbor and em- 
banks its land against the sea, bulk- 
heading it by cribwork, a steamboat 
company having a ferry license may 
not build a wharf joining on the erib- 
work or bulkhead so as to obtain 
access across it to adjoining land. 
Sea Cliff Grove, ete., Camp Ground 
Assoc. vy. Oakland Steamboat Co., 70 
Misc, 97, 127 NYS 1021. 

[b] In Maine, under a statute re- 
quiring the consent of an upland 
owner in front of whose land a 
wharf is to be built, not every owner 
of upland and shore need be con- 
sulted, but the consent of a shore 
owner who will be injured by the 
extension of the wharf must be o0»- 
tained, injury, real or menacing, to 
rights incident to the ownership of 
his property being the _ criterion. 
pee v. Fred. B. Higgins Co., 135 

42. Walker v. Shepardson, 4 Wis. 
486, 65 AmD 324. 

43. Robinson v. Fred B. Higgins 
Co., (Me.) 1385 A 901; White, Grat- 
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the front of adjoining property,‘ and cannot use 
the adjoining property of another as a dock.* 
Where the general course of the shore at the wharf- 
ing point is a straight line, or approximates a 
straight line, and runs, generally speaking, parallel 
to the line of navigation, the division line between 
adjoining riparian owners determining their wharf- 
age rights is at right angles with the shore,*® unless 
they are otherwise expressly defined in a conveyance 
of the flats below high-water mark.*7 Where the 
general. course of the shore line is not straight or 
parallel to the line of navigation or where it is 
curved either outwardly or inwardly the location 
of the dividing line between adjoining owners is 
governed by equitable considerations, each owner 
being entitled to an equitable proportion of the 
tide flats giving him access to deep water without 
obstructing the equal rights of others,** the general 
rule in such eases being that frontage on navigable 
waters is proportionate to the extent of shore front- 
age.*2 Where part of an owner’s shore line is 
straight and part of it is not straight, the equitable 
proportion rule does not apply to the entire shore 
line but only to so much of it as is not straight.®° 
It has been held, however, that, where both owners 
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angles to its general contour, one cannot enjoin the 
other, as both are equally responsible for the situ- 
ation.°t Under the circumstances as existing in 
some cases, the division line is held to run from 
the common shore terminus to the thread of the 
stream and perpendicular thereto.®? While a ripa- 
rian owner cannot extend his wharf laterally over 
his neighbor’s line,>*? he may extend his pier in 
front to the lawful line, although by so doing ae- 
cess to an adjoining wharf is shut off from one 
side,°** or consequential damage results from the 
diversion of the water from its natural course.** 
The right to the use of the water on either side of 
his pier may be secured to the riparian owner, how- 
ever, either by statute,°° agreement,>* or grant.>8 
In the absence of agreement, one whose rights have 
been encroached upon by the adjoining owner may 
himself build within his lines and deprive the other 
of access to his wharf.°® A riparian owner whose 
rights below high-water mark are encroached upon 
must act promptly for the enforcement of his rights, 
an undue delay or laches being held to constitute 
a waiver by him of his rights.®° If land occupied 
without authority is below low-water mark, eject- 
ment can be maintained by the state only.%t 


on a convex shore extend their wharves at right 


wick & Mitchell, Inc. v. Empire Engi- 
neering Co., Inc., 125 Mise. 47, 210 
NYS 563 [aff°211 App. Div. 834 mem, 
206 NYS 973 mem (aff 240 N. Y. 648 
mem, 148 NE 743 mem)]; Montgom- 
ery v. Shaver, 40 Or. 244, 66 P 923. 

[a] Statute requiring license and 
consent.—The right of a _ riparian 
owner to refuse his consent to an- 
other to build a wharf over his line, 
which under a statute he is required 
to have before he can build, is not 
affected by another statute requiring 
a license from municipal authorities 
to build or extend wharves, with the 
right to appeal from their decisions. 
Robinson v. Fred. B. Higgins Co., 
(Me.) 135 A 901. 

44. UW. S.-v. Bain, 24 -F. Cas. No. 
14,496, 3 Hughes 593; Wellington v. 
Cambridge, 214 Mass. 35, 100 NE 
1096; New York Dock Co. v. Flinn- 
O’Rourke Co., Inc., 121 Misc. 155, 200 
NYS 347. . 

[a] Overlapping.—The right to 
overlap an adjoining wharf is a right 
of the ship incident to navigation, 
and it is not a right of an owner of 
the wharf at which the ship is 
moored, Wherefore when a city 
builds a bridge thereby preventing 
ships moored at plaintiff's wharf 
from overlapping which they had 
been previously able to do, plaintiff 
could not include that as an element 
in damages done to his property by 
the building of the bridge. Welling- 
ton v. Cambridge, 214 Mass. 35, 100 
NE 1096. 

45. Duverge v. Salter, 6 La. Ann. 
450; Gray v. Bartlett, 20 Pick. 
(Mass.) 186, 32 AmD 208; Bond v. 
Wool, 107 N. C. 139,12 SE 281; Engs 
v. Peckham, 11 R. I. 210; Clark v. 
Peckham, 10 R. I. 35, 14 AmR 654, 

[a] Termination of lease.—A 
lessee of adjoining property cannot 
surrender his lease and still claim a 
right to have his drydock moored in 
front of the lessor’s land. Duverge 
vy. Salter, 6 La. Ann. 450. 

46. Young v. Juneau, 4 Alaska 372. 

47. Ladies’ Seamen’s Friend Soc. 
v. Halstead, 58 Conn. 144, 19 A 658. 

[a] Extension at angle to shore. 
—Where the lateral boundaries in a 
conveyance of flats on a seashore be- 
low high-water mark are definite, the 
incidental right to wharf to the 
channel must be confined to the area 
embraced within the extensions of 
the lateral boundaries, although these 
boundaries form an acute angle with 
the shore boundary. Ladies’ Sea- 
men’s Friend Soc, v. Halstead, 58 


e 


Conn, 144, 19 A 658. 

48. U. S.—U. S. v. Ruggles, 27 F. 
Cas. No. 16,204, 5 Blatchf, 35. 

Alaska.—Martin v. Heckman, 1 
Alaska 165. 

Fla.—Freed v. Miami Beach Pier 
Corp., 112 S 841, 52 ALR ‘1177. 

Va.—Groner v. Foster, 94 Va. 650, 
27 SE 493. 

Wis.—Thomas v. Ashland, ete, R. 
Co., 122 Wis. 519, 100 NW 993, 106 
AmSR 1000. 

[a] Right angles to shore line.— 
A riparian owner whose right to 
wharfage extends from the shore line 
out to deep water on a line running 
nearly at right angles with the gen- 
eral Shore line will not be permitted 
to extend his wharf at an acute angle 
to the shore line and to occupy an 
inequitable proportion of the tide 
flats depriving adjoining owners of 
the same equitable right to reach 


deep water over the flats. Martin v. 
Heckman, 1 Alaska 165. 

[b] Coves.—Thomas v. Ashland, 
etc., R:- Co., 122 Wis. 519, 100 NW 


998, 106 AmSR 1000; Northern Pine 
Land Co; v. Bigelow, 84 Wis. 157, 54 
NW 496, 21 LRA 776. 

49. Stuart v. Greanyea, 154 Mich. 
132,).017 NW 0'655;)> 255° RANS 3257; 
Groner v. Foster, 94 Va. 650, 27 SE 
493; Northern Pine Land Co. v. Bige- 
low, 84 Wis. 157, 54 NW 496, 21 LRA 
776. : 

50. Lambert’s Point Co. v. Nor- 
folk, etc., R. Co., 113 Va. 270, 74 SE 


156. 
Lane v. Smith, 80 Conn, 185, 
8. 


51. 
67 A 55 

52. U. S.viv. Rugeles,! 27 F. Cas. 
No. 16,204, 5 Blatehf, 35; Montgomery 
v. Shaver, 40 Or. 244, 66 P 923. 

53. See cases supra notes 41-45. 

54. Keyport; ete., Steamboat Co. 
v. Farmers’ Transp. Co., 18 N. J. Eq. 
511; Consumers’ Coal, etc., Co. v. 
New York, 181 App. Div. 388, 169 
NYS 92; Jenks v. Miller, 14 App. Div. 
474, 48 NYS 927; Dooley v. Proctor, 
etc., Mfg. Co., 77 Misc. 398, 137 NYS 
737 [rev on other grounds 158 App. 
Div.:- 429; 1438 NYS 716507) "Bond v. 
Wool, 107 N. C. 139, 12 SH 281. 

55. Hollister v. Union Co., 9 Conn. 
436, 25 AmD 36; Lansing v. Smith, 8 
Cow. (N. Y¥.) 146 [aff 4 Wend, 9, 21 
AmD 89]. 

56. New York Dock Co, v. Flinn- 
O’Rourke Co., Inc., 198 App. Div. 376, 
190 NYS 588; Fairchild vy. Union 
Herry. Co.) 121 Misc! 513," 2:01 “NYS 
295 [aff 212 App. Div. 8238, 207 NYS 
835 (aff 240 N. Y. 666 mem, 148 NE 


[§ 185] 7. Public Use.°% 


Generally the public has 


750 mem)]. 

[a] Distance between piers.— 
Where a statute regulates the dis- 
tance between piers, the owner of a 
pier has the right to have both sides 
of his pier to the statutory distance 
unobstructed for the use of vessels, 
even though he has built his pier on 
the line of his upland. Fairchild v. 
Union Ferry Co., 121 Misc. .513, 201 
NYS 295 [aff 212 App. Div. 823, 207 
NYS 835 (aff 240 N. Y. 666 mem, 148 
NE 750 mem)]. , 

[b] Dredging slip.—The owner of 
a wharf who under a statute is re- 
quired to dredge out a channel in the 
slip side of his wharf is not liable to 
the owner of the next wharf in dam- 
ages for its settling, the owner of 
the damaged wharf not having a 
right to lateral support under the 
circumstances. White v. Nassau 
Trust Co., 168 N. Y. 149, 61 NE 169, 
64 LRA 275 [rearg den 168 N. Y. 678 
mem, 61 NE 1135 mem, 64 LRA 275]. 

57. U. S. v. Pennsylvania Salt 
Mfg. Co., 16 F. (2d) 476. 

[a] Right to charge wharfage.— 
Where a riparian owner whose land 
adjoined that of another owner con- 
structed, with the consent of the lat- 
ter and under the license of the state 
and the United States, a slip between 
them which extended thirteen feet 
over the latter’s land, and as part of 
such agreement constructed a con- 
crete retaining wall alongside of the 
latter’s pier with the right to the 
latter to use such bulkhead for all 
lawful purposes, the former owner 
was not entitled to the exclusive use 
of the slip or to the exclusive right 
to charge wharfage for the use of 
the latter owner’s pier even when 
the use of the slip was included. U. 
S. v. Pennsylvania Salt Mfg. Co., 16 
FR. (2d) 476. 

58. Hamilton Steamboat 
MacKay, 10 OntWR 295. 

[a] Implied grant.—A grant of 
an exclusive right to a slip will not 
be implied where the public is shown 
to have an independent right of navi- 
gation in the slip. Hamilton Steam- 
boat Co. v. MacKay, 10 OntWR 295. 
Lane v. Smith, 80 Conn. 185, 
67 A 558, 

Freed v. ‘Miami Beach ‘Pier 
Corp., (Fla.) 112 S 841, 52 ALR 1177. 

61. Coburn v. Ames, 52 Cal. 385, 
28 AmR 634. 

62. Dedication of landing or wharf 
see Dedication §§ 29, 52. 

Use of public wharves see Wharves 
[40 Cye 901]. ; 
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no right to use private wharves without the consent 
of the owner,** unless the public is given that right 
by statute** or by the terms of the grant to the 
owner of the land upon which the wharf is built.®° 
This is so, even though such wharves extend beyond 
the low-water mark onto the land of the state and 
were erected without the consent of the state,°* and 
even where compensation is tendered and there is 
no other wharf at the port®’ and such use has been 
permitted by the former owner or lessor of the 
wharf.®® 

[§ 186] 8. Injuries to, and Obstructions of, 
Wharves. An obstruction to the use of a wharf or 
dock is actionable,®°® and may be enjoined,’® or au- 
thorize a recovery of damages,’! provided there is 
a special injury.’? It has been held, however, that 
the owner of a wharf cannot maintain an action 
for the illegal filling up of public navigable waters 
thereby cutting off access to the wharf, since the 
wrong is a public wrong for which a public action 
will not lie;7* and the deposit of sand or sediment 
rendering a wharf less accessible caused by a lawful 
structure erected on the shore of an adjoining pro- 
prietor does not give rise to a cause of action.” 
While it has been held that the fact that a wharf 
is a public nuisance precludes an action for dam- 
ages,’> there is also authority to the contrary.” 
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The fact that plaintiff by extension of his wharf 
has to a certain extent obstructed and lessened the 
access to his premises is,no justification for a sub- 
sequent obstruction placed by defendant obstruct- 
ing or lessening the access to the wharf.’” The re- 
coverable damages must be limited to actual loss ex- 
cluding consequences which are contingent, specu- 
lative, or merely possible.7® : 

[§ 187] 9. Abatement.’”® If wharves or piers or 
docks are erected without due authority, they may 
be removed as purprestures,*® or if they are or be- 
come nuisances or are harmful to the rights of the 
public, they may be removed or abated by due 
course of law.*! It has been held that an unauthor- 
ized encroachment on the shore by a wharf or pier, 
although not injurious or a public nuisance, may be 
enjoined or abated on the information of the attor- 
ney-general,®* but there is authority to the econ- 
trary.°* Where a pier is erected by a third person 
in front of the land of another, the latter may him- 
self remove it as a private nuisance.** 

[§ 188] J. Accretion and Reliction®*°—1. Defini 
tions—a. Accretion. ‘‘Accretion’’ may be defined 
as an addition to riparian land gradually and im- 
perceptibly made by the water to which the land 
is contiguous,*® or, in another sense, as the process 


63. U. S—Weems Steamboat Co. 
vy. People’s Steamboat Co., 214 U. S. 
345, 29 SCt 661, 53 L. ed. 1024, .16 
AnnCas 1222; The M. L. C. No. 10, 
10 F. (2d) 699. 

as Citceac v. Laflin, 49 Ill. 172; 
Ensminger v. Peo., 47 Ill. 384, 95 
AmD 495. 

Mich.—Douglas v. Bergland, 216 
Mich, 380, 185 NW 819, 20 ALR 197. 

N. J.—O’Neill v. Annett, 27 N. J. 
L. 290, 72 AmD 364. \ 

N. Y.—Wetmore v. Brooklyn Gas- 
light Co., 42 N. Y. 384. — f 

{a] The right to fish in navigable 
waters gives no right to trespass on 
the dock or log rollways of a ripa- 
rian owner for that purpose. Douglas 
vy. Bergland, 216 Mich. 380, 185 NW 
819, 20 ALR 197. : 

64. McDonald v. Murnan_ Ship- 
building Corp., 210 Ala. 611, 98 S 887. 

65. Thousand Island Steamboat 
Co. v. Visger, 179 N. Y. 206, 71 NE 
764; Harper v. Williams, 110 N, Y. 
260, 18 NE 77. 

[a] Grant to promote commerce.— 
A grant, expressly providing that it 
is for the purpose of promoting com- 
merce, of lands under water, upon 
which a riparian owner erects a dock, 
confers upon him no exclusive right 
to the use of the dock but appropri- 
ates it to the use of all engaged in 
promoting the purpose of the grant 
subject only to the owner’s right to 
collect a reasonable compensation 
for the use. Thousand Island Steam- 
boat Co. v. Visger, 179 N. Y. 206, 71 
NE 764 [aff 86 App. Div. 126, 83 NYS 
325]; Harper, v. Williams, 110 N. Y. 
260, 18 NE 77. 

66. Coney v.. Brunswick,  etce., 
Steamboat Co., 116 Ga. 222, 42 SE 
498; Wetmore y. Brooklyn Gaslight 
Co., 42 N: Y. 384; Crooked Lake Nav. 
Co. v. Keuka Nav. Co., 4 NYSt 380 
{aff 115 N. Y. 667 mem, 22 NH 1126 
mem]. But see Weiner v. Peoples, 17 
LancLRev (Pa.) 289. ; 

67. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., 214 U. 8S. 345, 29 
Sct 661, 53.L. ed. 1024, 16 AnnCas 
1222. 

68. Weems Steamboat Co. v. Peo- 
ple’s Steamboat Co., supra. ' 

69. Haskell v. New Bedford, 108 
Mass. 208; Hudson River R. Co. Vv. 
Loeb, 30 N. Y. Super. 418; McLough- 
jan v. Martin, 5 Newfoundl, 44, 

. [a] A wharf boat, moored to the 
shore of a navigable river, is entitled 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note nu 


to the same immunity from trespass 
or obstruction by vessels navigating 
the river as the land itself to which 
it is moored. Bainbridge v. Sherlock, 
29 Ind. 364, 95 AmD 644. 

70. Mobile Transp. Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 34, 
13 LRANS 352; Alaska Juneau Gold 
Min. Co. y. Northern Lumber Mills, 
5 Alaska 269; Frink v. Lawrence, 20 
Conn. 117, 50 AmD 274; Parker v. 
Taylor, 7 Or. 435, 

[a] Necessary allegations.—In an 
action by a riparian owner to enjoin 
his exclusion from the use of ways, 
wharves, and piers which he had con- 
structed on the shore, it is sufficient 
to allege the wrongful exclusion 
without setting up the extent of 
the riparian improvements. Mobile 
Transp. Co. vy. Mobile, 153 Ala. 409, 
ees 976, 127 AmSR 34, 18 LRANS 

71. KFry v. Campbell’s Creek Coal 
Co., 37 W. Va. 604, 16 SE 796; Ratté 
v. Booth, 15 App. Cas. 188 [aff 14 Ont. 
A. 419), 

[a] In Washington (1) one having 
wharfage property and a state lease 
of an adjoining harbor area may not 
recover damages from ae railroad 
company for the erection of a»prop- 
erly constructed bridge pier on har- 
bor area leased by the state to ‘the 
railroad company. Wilson v. Oregon- 
Washington R., ete., Co., 71 Wash. 
102, 127 P 847. (2) One having such 
wharfage rights and lease acquires 
no additional rights because of the 
establishing of a government pier- 
head line farther out in the harbor, 
and upon the question of his dam- 
ages because of a bridge structure 
alleged to encroach on his rights evi- 
dence of piers built by others out to 
such pierhead line is not admissible. 
Wilson vy. Oregon-Washington R., ete., 
Co., supra. 


72. Thayer v. New Bedford R. Co., 
125 Mass. 253; Wilson v. Oregon- 
Washington R., etce., Co., 71 Wash. 


102, 127 P 847. 

[a] Rule applied.—(1) A measure 
of damages based upon the difference 
in the value of the wharfage property 
before and after the creation of an 
injurious obstruction is objectionable 
as including damages suffered by ri- 
parian owners generally by reason of 


the obstruction of navigation. Wil- 
son v. Oregon-Washington R., etc., 
Co., 71 Wash. 102, 127 P 847.. (2) The 


inconvenience of reaching wharfage 
property because vessels have to pass 
through the draw of a bridge is not 
a recoverable element of damages as 
this injury is common to all property 
on that side of the bridge, but dam- 
ages suffered because the close prox- 
imity of the bridge makes access to 
the particular wharf difficult is re- 
coverable. Wilson v. Oregon-Wash- 
ington R., etc., Co., supra. 

[b] Instructions.—A failure of 
the evidence to show what part of 
the total damage to property is spe- 
cial and what part general cannot be 
cured by an instruction that dam- 


ages are not recoverable for inter- 
ference with navigation. Wilson vy: 
Oregon-Washington R., etc., Coy ptt 
Wash, 102, 127 P 847; 

73. Harvard College v. Stearns, 
15 Gray (Mass.) 1. 

74 Jubilee Yacht Club v. Guif 
pcleies Co., 245 Mass. 60, 140 NE 

75. Yates v. Judd, 18 Wis. 118. 


76... McLoughlan y. Martin, 5 New- 
foundl, 44. 

77. McLoughlan vy. Martin, supra. 

78. Wilson vy. Oregon-Washington 
R., ete.,, Co.,-71 Wash. 102,127 P8477. 

[a] Rule applied.—Damages for a 
future shoaling of the water in front 
of wharfage property based upon the 
opinions of witnesses are too specu- 


lative. Wilson y. Oregon-Washing-: 
cry R., ete:,)Co., °71e Wash. 102,:129.F 
79. As obstruction to navigation 


See supra §§ 115-118. 

80. Freed v. Miami Beach Pier 
Corp., (Fla.) 112 S 841, 52 ALR 1177; 
Peo, v. New York, ete., Ferry Co., 68 


N. Y. 71 [mod 7 Hun 105 (aff 49 
HowPr 511). 
81. Freed v. Miami Beach Pier 


Corp.,. (Fla.) 112 S$ 841,\52, ALR 1177; 
Peo. v. New York, etc., Ferry Co., 68 
N. Y. 71 [mod 7 Hun 105 (aff 49 How 
Pr 511)]; Wetmore v. Brooklyn Gas- 
ligbtiCo.5 442 Nis: V9 84s 

82. Revell v. Peo., 177 Ill. 468, 52 
NE 1052, 69 AmSR 257, 48 LRA. 790. 

83. Peo. vy. Davidson, 30 Cal. 379. 

84. McCarthy v. Murphy, 119 Wis. 
159, 96 NW 531, 100 AmSR 876, . 

85. .Conveyancs of accretions see 
infra § 274. 

Nonnavigable waters see Waters 


A ait oar 
. . S.—Nebraska yv. Iowa, 143 
U. S. 359, 369, 12 SCt 396, 36 I, on 
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— -§§ 188-189] 
by which such addition takes place.8? 

Gradual and imperceptible. Accretion is always 
a gradual®® and imperceptible®® process. The test 
as to what is a gradual and imperceptible addition 
within the meaning of the rule is that, although the 
witnesses may see from time to time that progress 
has been made, they could not perceive it while the 
process was going on;°° but it is not necessary that 
the formation be one which is not discernible by 
comparison at distinct points of time.®+ 

Length of time of formation. In determining 
whether an. addition to land constitutes accretion, 
the length of time during which it is in the course 
of formation is not of importance if it is gradually 
and imperceptibly made;%? and where a river shifts 
its course, the fact that the caving of the banks 
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on one side is observable does not prevent the forma- 
tion on the other side from being an accretion which 
belongs to the riparian owner.®* . 

Submerged land. Accretion does not include new 
land formed by the waters of a stream until. such 
land emerges and becomes visible.®* Land cannot be 
claimed as an accretion which is under water ex- 
cept when a river is low,®> but, on the other hand, 
it may be so claimed notwithstanding it is sub- 
merged at an ordinary stage of high water. 

[§ 189] b. Alluvion. ‘‘Alluvion’’ is frequently 
defined in the same terms as is accretion; as an 
addition to riparian land gradually®® and imper- 
ceptibly®® made by the water to which the land 
is contiguous. The distinction, however, which is 
sometimes drawn between alluvion and accretion is 


186; Jefferis v. East Omaha Land Co., 
134 U. S. 178, 186, 10 SCt 518, 33. L. 


ed. 872; New Orleans v. U. S., 10 Pet.. 


662, 680, 9 L. ed. 5738; Stockley ::v. 
Cissna, 119 Fed. 812, 822, 56 CCA 324. 

Ark.—St. Louis, ete, R. Co. v. 
Ramsey, 53 Ark. 314, 13 SW 931, 22 
AmSR 195, 8 LRA 559. 

Ill— Brundage v. Knox, 279 Ill. 
450, 117 NE 123. 

Ilowa.—Bigelow v. Herrink, 200 
Iowa 830, 205 NW 531; McCoy v. 
Paxton, 156 Iowa 194, 135 NW 1091; 
Coulthard v. Stevens, 84 Iowa 241, 
50 NW 983, 35 AmSR 304. 

Mo.—McCormick v. Miller, 239 Mo. 
463, 469, 144 SW 101 [cit Cyc]; Benne 
v. Miller, 149 Mo. 228, 50 SW 824. 

Nebr.—Lammers vy. Nissen, 4 Nebr. 
245 [aff 154 U. S. 650 appendix, 14 
SCt 1189, 25 L. ed. 562]. 

N. Y.—Steers v. Brooklyn, 101 N. 
Y. 51, 4 NE 7; Mulry v. Norton, 100 
N. Y. 424,°3 NE 581, 53 AmR 206; 
Matter of Smith, 137 App. Div. 652, 
122 NYS 281; Peo. v. Steeplechase 
Park Co., 82 Misc. 247, 255, 143 NYS 
503 [mod on other grounds 218 N. Y. 
459, 113 NE 521]; Emans v. Turnbull, 
2 Johns. 313, 3 AmD 427. q 

Oh.—Baumhart v. McClure, 21 Oh. 
A. 491, 153 NE 211. 


Or.—Sun Dial Ranch v. May Land 


Co., 61° Or-.205, 119° P; 758, 
Tenn.—State v. Muncie Pulp Co., 
119 Tenn. 47, 104 SW 437. 
“Accretion is the increase 
growth of property by external ac- 
cessions, as by alluvium naturally 
added to land situated on the bank of 
a river, or on the seashore.” Wilson 


v. Watson, 144 Ky. 352, 353, 138 SW 


283, AnnCas1913A 774. 

87. Missouri v. Nebraska, 196 _U. 
S2723:525) SCtrrddy, 49.Lu.ed. 872° [eit 
James v. State, 10 Ga. A. 13, 72 SE 
600]; St. Louis, etce., R. Co. v. Ram- 


sey, 53 Ark. 314, 13 SW 931, 22 AmSR 


195, 8 LRA 559; Matter of Smith, 137 
App. Div. 652, 122 NYS 281. 
“Accretion is the process of grad- 


ual and imperceptible increase of land 


caused by the deposit of earth, sand, 
or sediment thereon by contiguous 
waters.” Irvin vy. Crammond, 58 Ind. 
A. 540, 108 NE 5389, 540. 

“The test as to what is gradual 
and imperceptible in the sense of the 
rule is, that though the witnesses 
may see from time to time that prog- 
ress has been made, they could not 
perceive it while the process was go- 
ing on.” St. Clair County v. Lovings- 
ton, ‘28 Wall. (U. 8S.) 46, 68, 23 L. ed. 
ar Se 


95 
88. Nebraska v. Iowa, 143 


359, 12 SCt 396, 36 L. ed. 186; War~ 


ren v. Chambers, 25 Ark. 120, 91 AmD 
538, 4 AmR 23; Coulthard v. Stevens, 
84 Iowa 241, 50 NW 983, 35 AmSR 


4, 
ar =S U. S.—Nebraska v. Iowa, 143 
Tha sweoe toner 396, 36. ed, 186; 
Jefferis v. East Omaha Land Co., 134 
U, S178, 10 SCt 518, 33 L. ed. 782 
{aff 40 Fed. 386]; Kansas v. Meri- 
wether, 182 Fed. 457, 106 CCA 191. 

Ark,—Desha v. Erwin, 168 Ark. 555, 
270 SW 965; Yutterman vy. Grier, 112 
Ark. 366, 166 SW 749. 3 


or 


134 


La.—Strohecker v. Robinson, 147 
La. 652, 85 S 627. 
Md.—Linthicum v. Coan, 64 Md. 


439, 2 A 826, 54 AmR 775. 

Mo.—McCormack vy. Miller, 239 Mo, 
463, 144 SW 101; Hahn yv. Dawson, 
134 Mo. 581, 36 SW 233. 

N. J.—Seacoast Real Est. Co. v. 
American Timber Co., 92. N. J. Eq. 
219, 113 A> 489. 

N. Y¥.—Saunders v. New York Cent., 
PLC. LR CO, WA sIN, YO CO SUN EPO OAs 
43 AmSR 729, 26 LRA 878; Halsey v; 
McCormick, 18 N. Y.-147; Mulroy v. 
Norton, 29 Hun 660 [aff 100 N. Y. 
424, 3 NE 581, 53 AmR 206]; Matter 
Pr ee 46 Misc. 157, 93 NYS 

Pa.—Freeland v. Pennsylvania R. 
Co., 197 Pa. 529, 47 A 745, 80 AmSR 
850, 58 LRA 206. 

Eng. — Atty.-Gen. v. McCarthy, 
[LOD Ty 2e Tre 26 0; 

“Accretion, whatever may be the 
fact in respect to the diminution, is 
always gradual and by the imper- 
ceptible deposit of floating particles 
of earth.’ Nebraska v. Iowa, 143 U. 
S. 359, 369, 12 SCt 396, 36 L. ed. 186. 

90. Jefferis v. East Omaha Land 
Co., 1384, U.S. 178, 10, SCt-518, 33 L. 
ed. 872; St. Clair County v. Lovings- 
ton, 23 Wall. (U. S.) 46, 283 L. ed. 59; 
Linthicum v. Coan, 64 Md, 439, 2 A 
826, 54 AmR 775; Mulry v. Norton, 
100 N. Y. 424, 3 NE 581, 538 AmR 206; 
Brighton, etce., Gen. Gas Co, v. Hove 
Bungalows, Ltd. [1924] 1 Ch. 372; 
Rex v. Yarborough, 3 B. & C. 91, 10 
ECL 50, 107 Reprint 668, 1 ERC 458. 

91. U. S.—Jefferis v. East Omaha 
Land Co.,,-134 U. S. 178, 10 SCt 518, 
33-L, ed. 872. 


Ark.—Wallace v. Driver, 61 Ark, 
429, 33 Sw 641, 31 LRA 317. 
Md.—Linthicum vy. Coan, 64 Md. 


439, 2 A 826, 54 AmR 775. 

N. Y.—Matter of Smith, 137 App. 
Div. 652, 122 NYS 281. 
*Eng.—Brighton, etc., Gen. Gas Co. 
v. Hove Bungalows, Ltd., [1924] 1 Ch. 
872: Rex v. Yarborough, 3 B. & C. 91, 
10 ECL 50, 107 Reprint 668, 1 ERC 
458. 

92. Yutterman v. Grier, 112 Ark. 
366, 166 SW 749; Coulthard vy. Ste- 
vens, 84 Iowa 241, 50 NW 983, 35 Am 


SR 304; McCormack v. Miller, * 239 
Mo. 463, 469, 144 SW. 101-[cit Cyc]; 
Limle v. Robinson, 21 Oh. Cir. Ct. 


N. S, 428. 

[a] Mississippi River.—The gen- 
eral law of accretions has been ap- 
plied to the Mississippi River. Lov- 
ingston v. St. Clair County, 64 Ill. 
56, 16 AmR 516. See Jones v. Sou- 
lard, 24 How. (U. S.) 41, 16 L, ed. 
604; St. Clair County yv. Lovingston, 
23) Walk AGU, 4 S.)s) 46) 0238 0I ed. 59: 
Saulet v. Shepherd, 4 Wall. (U. S.) 
502, 18 L. ed. 442. 

[b] Missouri River.—The general 
law of accretion is applicable to 
lands upon the Missouri River. Ne- 
braska v. Iowa, 143 U. S. 359, 12 SCt 
396, 36 L. ed. 186; Jefferis v. East 
Omaha Land Co., 1384 U. S,..178, 10 
Sct’ 518, 33 L. ed. 872; Hast Omaha 
Land Co, v. Jeffries, 40 Fed. 386 [aff 
U. S. 178, 10 SCt 518, 33 L. ed. 


872]; Wood v. McAlpine, 85 Kan. 
657, 118 P 1060, 86 Kan. 804, 121 P 
916; De Long y. Olsen, 63 Nebr. 327, 
88 NW 512. 

[c] Rapid formation.—Land is an 
accretion, in a legal sense, although 
it may have been rapidly formed, as 
where over one hundred and twenty- 
four acres were washed away from 
one side of a stream and joined onto 
the land on the other side within less 
than three years, perceived by no one 
while the process was going on. Nix 
v. Pfiefer, 73 Ark. 199, 83 SW 951. 

93. Yutterman vy. Grier, 112 Ark, 
366, 166 SW 749. 

94. Hess v. Muir, 65 Md. 586, 5 A 
540, 6 A 673. 

95. Hindson v. Ashby, [1896] 2 
Ch. 1, [1896] 1 Ch. 78; Williams _v. 
Pickard, 15 Ont. L. 655, 11 OntWR 


475. 

[a] Bar in the bed of the stream 
which is submerged at high water 
and is from six to eight feet above 
low water is not an accretion. St. 
Louis, etc., R. Co. v. Ramsey, 53 Ark. 


Bra 13 SW 931, 22 AmSR 195, 8 LRA 


96. State v. Richardson, 140 La. 
329, 350, 72 S 984, 

“In no case, has this court ever 
held, or intimated, that an alluvion 
which was shown to appear above 
the surface of the water, at its ordi- 
nary stage, with a reasonable ap- 
pearance of permanence and identifi- 
cation with the soil of the shore, was 
part of the bed of the river, or for 
that, or any, reason was not sus- 
ceptible of private ownership; or that 
the question of the existence of such 
alluvion was controlled by its rela- 
tion to the ordinary stage of high 
water; nor has the court ever failed 
to hold that such existence and the 
susceptibility of the alluvion to pri- 
vate ownership were sufficiently es- 
tablished when it was shown that it 
appeared above the surface of the 
water, at its ordinary stage, and had 
assumed a permanent character as 
part of the shore.”’ State v. Richard- 
son, supra, 

97. Accretion see supra § 188. 

98. Gradual formation see supra 


§ 188. 
Imperceptible 


99. 
supra § 188. 

1. Jefferis v. Hast Omaha Land 
Co, 184 U.S.) 178, 10° SCt, 685 838" Ee 
ed. 872; St. Clair County v. Lovine-+ 
ston, 23 Wall. (U. S.) 46, 23 L. ed. 59; 
Hubbard v. Manwell, 60 Vt. 235, 14 A 
6938, 6 AmSR 110. 

[a] Other definitions.—(1) ‘An 
addition made to land by the washing 
of the sea, a navigable river, or other 
stream, where the increase is so 
gradual in its progress that it can 
not be perceived how much is added 
in any moment of time.’ Warren v,. 
Chambers, 25 Ark. 120, 121, 91 AmD 
538, 4 AmR 23. To same effect Lov- 
ingston v. St. Clair County, 64 Tll. 56 
16 AmR 516. (2) “The land formed 
by sedimentary deposits and added 
to an ordinary tract by the imper- 
ceptible action of the waters bor- 
dering the latter.” Sapp vy. Frazier 


formation see 


524 [45 C.J.] 


that the term ‘‘alluvion’’ applies to the deposit itself 
while ‘‘accretion’’ rather denotes the act or proc-. 
It is different from reliction,? although there 
is no alluvion without some kind of reliction.* 

In Louisiana, alluvion is 
sometimes called ‘‘batture,’’® although more techni- 
cally ‘‘batture’’ is a term applicable to an elevation 
of the bed of a river under the surface of the 


ess.? 


[§ 190] c. Batture.° 


water.” 


[§ 191] d. Reliction or 


by which it was covered; 


51 La, Ann.’ 1718, 17238, 26 S 378, 72 
AmSR 493. (3) “Those accumula- 
tions of sand, earth and loose stones 
or gravel brought down by rivers, 
which when spread out to any extent, 
form what is called alluvial land.” 
Freelard v. Pennsylvania R. Co., 197 
Pa. 529, 539, 47 A 745, 80 AmSR 850, 
58 LRA 206. 

2. St. Louis, etc., R. Co. v. Ram- 
sey, 53 Ark, 314, 13 Sw 931, 22 AmSR 
195, 8 LRA 559; "Halsey ve McCormick, 
ISON: Gye ey: 

[a] “Accretion is the process of 
gradual and imperceptible increase of 
land, caused by the deposit of earth, 
sand or sediment thereon by contigu- 
ous waters.’ Matter of Smith, 137 
App. Div. 652, 654, 122 NYS 381. 

[b] “Alluvium is a deposit, usu- 
ally of mingled sand and mud, re- 
sulting from the action of fluviatile 
currents, and is applied by geologists 
to the most recent sedimentary de- 
posits, especially such as occur in 
the valleys of large rivers.’ Wilson 
vy. Watson, 144 Ky. 352, 353, 138 SW 
283, AnnCasi913A° 774. 

3. St. Clair County v. Lovingston, 
23° Wall. (U.-S.) 46,°23 L. ed. 59. 

4. Ocean City Assoc. v. Shriver, 64 
Nid. ‘L. 550) -46'A 690, 51 DRA 425, 

5. Nonnavigable waters see Waters 
[40 Cye 625]. 

6 New Orleans v. Morris, 18 F. 
Cas. No. 10,183, 3 Woods 115; Zeller 
v. Southern Yacht Club, 34 La, Ann. 


837. 

7, State v. Richardson, 140 La. 
329, 72 S 984; Morgan v. Livingston, 
6 Mart. (La.).19. 

“Batture” defined see Batture 7 C. 
Jeep OL 3: 

8. Nonnavigable waters see Waters 


[40 Cyc 625]. 
9. Fla.—Martin v. Busch, 112 8S 
Sheppard, 


274. 
Tll.—Hammond vy. 186, 
Ill, 235, 57 NE 867, 78 AmSR 274. 
Ky.—Wilson v. Watson, 144 Ky. 
352, 188 SW 283, AnnCas1913A 774. 
La.—Sapp v. ‘Frazier, 51 La, Ann. 
1718, 26 S 378, 72 AmSR 493. 
Oh.—Baumhart vy. McClure, 21 Oh. 
A. 491, 153 NE 211. 


Or.—Hanson y. Thornton, 91 Or. 
585, 179 P 494: 
10. Warren v. Chambers, 25 Ark. 


120, 91 AmD 588, 4 AmR 23, 
11. Wilson v. Watson, 144 Ky. 352, 
138 SW 288, AnnCas1913A 774. 


12. Hanson vy. Thornton, 91. Or. 
§85, 179 P 494: 

13. Hanson v. Thornton, supra. 

14. Hanson vy. Thornton, supra. 

15. Warren vy. Chambers, 25 Ark. 
120, 91 AmD 538, 4 AmR 23; Wilson 


v. Watson, 144 Ky. 352, 188 SW 283, 
AnnCas1913A 774; Linthicum y. Coan, 
64 Md. 439, 2 A 826, 54 AmR 775; 
cane v. Hughes, 1 Gill & J. (Md.) 

{a] Reliction is “imperceptible” 
within a rule relating to acquisition 
of title, when it is not discernible in 
its progress, although the fact that 
there has been an increase may be 
perceptible year by year or at shorter 
intervals. Hanson y. Thornton, 91 
Or. 585, 179 P 494. 


Dereliction.® 
tion’’®? and ‘‘dereliction’’ are terms applied to 
land which is made by the withdrawal of the water 
in this they differ from 
‘falluvion’”!? or ‘aceretion, 712 but the terms are 
often used interchangeably,?® and the law relating 
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ceptible.'® 


to accretions applies generally to relictions.14 
withdrawal of the water must be gradual and imper- 
The reliction must be from the waters 
in their usual state.'® 
ence of the waters 
not constitute dereliction.*7 
tions, it has been held, is not applied to land be- 
tween the meander line and shore line exposed by 


[$§ 189-192 
The 
The mere temporary subsid- 


oceasioned by the seasons does 
The doctrine of accre- 


the recession of the waters of one of the Great 


**Relic- | Lakes.18 ° 


littoral owner,?° 


{b] “Ihe occlusion of water from 
a large body of land as a public en- 
terprise by and at the expense of the 
state, to whom the land belongs, with 
the consequent drying and bringing 
into use of the land, is not at all the 
forming of a ‘dereliction,’ title to 
which vests in the adjacent proprie- 


tors.’ Slattery v. Arkansas Natural 
Gas Co., 1388 La. 793, 805, 70 S 806. 

16. Slattery Vv. Arkansas Natural 
Gas Co., supra; Sapp y. Frazier, 51 
La. Ann. 1718, 1723, 26 S 378, 72 Am 
SR 493. 


“The reliction must be from _ the 
waters in their usual state. Where 
it periodically rises up over the land 
and then recedes, there is no relic- 


tion.” Sapp v. Frazier, supra. 
17. Sapp v. Frazier, supra. 
[a] Waters of a lake.—Sapp Vs 


Frazier, 51 La. Ann. 1718, 26 S 378, 
72 AmSR 493; Anderson v. Ray, 37 
SDL 27156 ’ NW ool! Plisrandi sv: 
Madson, 35 S. D. 457, 152 NW 796. 

18. Kavanaugh vy. Rabior, 224 
Mich, 68, 192 NW 623. 

19. Title acquired by adverse pos- 
session see Adverse Possession § 481. 

20. U. S.—Oklahoma vy. Texas, 268 
U, S. 252, 45 SCt 497, 69 L. .ed. 937; 
Philadelphia Co. v. Stimson, 223 U.S. 
605, 32 SCt 340, 56 L. ed. 570; St. 
Louis v. Rutz, 138 U. S. 226, 11 SCt 
337, 34 L, ed. 941; Jefferis v. East 
Omaha Land Co.,!134 U. S. 178, 10 
SCt 518, 33 L. ed. 872; Saulet v. Shep- 
herd, 4 Wall, 502, 18 L. ed. 442; U. S. 
v. Holt State Bank, 294 Fed. 161 [aff 
20} (US: 4£9,+ 46'S Ce 197, 00 OP ed: 
465]; Oklahoma Land Office Comrs. 
v. U. S., 270 Fed. 110 [app dism 260 
U. S. 7538 mem, 43 SCt 14 mem, 67 
L. ed. 497 mem]; Nirdlinger v. Ste- 
vens, 262 Fed. 591 {aff 273 Fed. 1022 
(rev on other grounds 262 U. S. 266, 
43 SCt 560, 67 L. ed. 974)]; Beach 
Front Hotel Co. v. Sooy, 197 Fed. 
881, 118 CCA 579, 210 Fed. 265, 127 
CCA 88; Iowa v. Carr, 191 Fed. 257, 
112 CCA 477; Hall v. Hobart, 86 Fed. 
426, 108 CCA 348; Van Deventer vy. 
Lott, 180 Fed. 378, 103 CCA 524; Har- 
rison v. Fite, 148 Fed. 781, 78 CCA 
447; Widdicombe vy. Rosemil'er, 118 
Fed. 295; Roberts v. Brooks, 78 Fed. 
411, 24 CCA 158; Dunlap vy, Stetson, 
8 F. Cas. No. 4,164, 4 Mason 349. 

Ala.—Hagan v. Campbell, 8 Port. 
9, 33 AmD' 267. 

Ark.—State *. Harper, 256 SW 78; 
Minnie v. Rose, 152 Ark. 527, 238 SW 


‘782; Bush v. Alexander, 134 Ark. 307, 


2038 SW 1028; Yutterman v. Grier, 112 
Ark. 366, 166 SW 749: Bouldin v. 
Kosminsky, 100 SW 892; Nix v. 
Pfeifer, 78 Ark. 199, 88 SW 951. 
Cal.—Oakland v. Buteau, 180 Cal. 
83, 1.79) 0s Strand. imps “Go. ev. 
Long Beach. 173 Cal. 765,161 P 975, 
Ill.— Brundage v. Knox, 279 Ill. 450, 
117 NE 123; Miller yv. Lincoln Park, 
278 Ill. 400, 116 NE 178; Lovingston 
v. St. Clair County, 64 Til. 56.16 AmR 


ree Murray v. Gordon, 182 Ill. A. 
lowa.—Bigelow v. Herrink, 200 


Iowa 830, 205 NW 531; Kitteridge v. 
Ritter, 172 Iowa 55, 151 NW _ 1097; 
State v. Livingston, 164 Iowa 31, 145 


[§ 192] 2. Ownership'°’—a. In General. 
mon law any increase of soil to land adjacent or 
contiguous to a navigable stream or water formed 
by accretion or alluvion belongs to the riparian or 


At com- 


and the same is, as a rule, true 


NW 91; Hohl v. Iowa Cent. R. Co., 
162 Iowa 66, 48 NW 850; Berry v. 
Hoogendoorn, 133 Iowa 437, 108 NW 
923; Sioux City v. Chicago, CECE we. 
Co., 129 Iowa 694, 106 NW 183; 
Coulthard vy. Stevens, 84 Iowa 241, 50 
NW 983, 35 AmSR 304; Cook v. Bur- 
lington, 30 Iowa 94, 6 "AmR 649. 

Kan. —Cushenbery v. Waite-Phillips 
Co., 119 Kan. 478, 240 P 400; State v. 
Turner, 111 Kan. 302, 207 P 993: Wood 
v. McAlpine, 85 Kan, 657, 118 P 1060, 
86 Kan. 804, 121 P 916; Fowler v. 
Wood, 73 Kan, 514, 85 Pi 763;"6 
LRANS 162; McBride v. Steinweden, 
72 Kan. 508, 83 P 822 

K y.—McGill v. Thrasher, 221 Ky. 
789, 299 SW 955; Bedford-Nugent Co. 
Vv. Herndon, 196 Ky. 477, 244 SW 908; 
Reichert v. Ellis Ferry Co, F384 Ky: 
150, 211 SW 403; Caughlin v. Wilson, 
167. Key. 2'35; 180 SW 40; Wilson v. 
Watson, 144 Keys .352, 138 SW 283, 
AnnCas1913A 774; Miller v. Hepburn, 
8 Bush 326; Berry Vv. Snyder, 3 Bush 


266, 96 AmD 219. 

Md.—King v. North Chesapeake 
Beach Land, etc., Co., 143 Md. 693, 
123 A 455; Western Maryland Tide- 
water R. Co. v. Baltimore, 106 Ma. 


561, 68 A 6; Patterson v. Gleston, 23 


Md. 432; Giraud v. Hughes, 1 Gill (& 
Jnrag's ‘Chapman v. Hoskins, 2 Md. 
Ch. 485. 

Mass.—Allen v. Wood, 256 Mass. 


343, 152 NE 617; East Boston Cox 
Com., 203 Mass. 68, 89 NE 236, 17 
AnnCas 146; Adams v. Frothingham, 
3 Mass. 352, 3 AmD 151 
Mich.—Kavanaugh v. Rabior, 222 
Mich. 68, 192 NW 623. 
rer, 127 Minn. 


60, 148 NW 617, 1095, LRA1916C 139. 
Mo.—Dumm _ v. Cole County, 315 
Mo. 568, 287 SW 445; Doebbeling v. 
Hall, 310 Mo. 204, 274 SW 1049, 41 
ALR 382; Pearson v. Heumann, 294 
Mo. 526, 342 SW 946; St. Louis v. St. 
Louis, etc., RCo 248, Mo. 10, 154 
SWw 5D; Benecke Vv. Welch, 168 Mo. 
267, 67 Sw 604; Campbell v. Laclede 
Gas Light Co. 84 Mo. 352;.St. Louis 
Public Schools v. Risley, 40 Mo, 356; 
Grady vy. Royar, (A.) 181 SW 428. 

Mont.—Bode vy, Rollwitz, 60 Mont. 
481, 199 P 688. 

Nebr.— Topping v. Cohn, 71 Nebr. 
559, 99 NW 872; Lammers y. Nissen, 
4 eee 245. 

N. H.—Gerrish v. Clough, 48 N. H. 
9, <r AmD 561, 2 AmR 165. ; 

J.—Ocean’ City Hotel, etc., Co. 
Vv. raed TT Ne Aa er pete 73° A 2363 

Camden, etc., Land Co. v. Lippincott, 
45 N. J. L. 405. 

N. Y.—In re Buffalo, 206 N. Y. 319, 
99 NE 850; Steers v. Brooklyn, 101 
ING ee Dee "4 NE 62 Hempstead Vv. 
Lawrence, 147 App. Div. 624,132 NYS 
615 [rey 70 Misc. 52, 127 NYS 949]; 
Saunders vy. New York Cent., etc., 13h 
Co., 71 Hun 153, 28 NYS 927. 30 Abb 
NCas 88 [mod and aff 144 N. YeVEas 
38 NE 992, 48 AmSR 729, 26 LRA 
37845 Nevins v. Friedauer, 113 Misc. 
437, 184 NYS 894 [rev’ on other 


grounds 198 App. Div. 250, 199 NYS 


N. D.—Roberts y. Taylor, 47 N. D. 
146, 181 NW 622. 


eater ee ern rt rn Te. eer ee Ge en Sees la rol here eel Gc a SG eee ee 
| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 192] 


with reference to an increase occasioned by the 
gradual or imperceptible recession of waters con- 
stituting a reliction,?! although an exception is made 
im some jurisdictions in the case of meandered 
n The reason ordinarily 
given for the rule is that it is necessary to preserve 


shores of the Great Lakes.?2 


Oh.—Baumhart v. McClure, 21 Oh. 
A. 491, 153 NE 211, 

Or.—Armstrong y. Pincus, 81 Or. 
156, 158 P 662; Fellman v. Tidewater 
Mill Co., 78 me, 952 JP2268;-Sun 
Dial Ranch v. May Land Co., 61 Or. 
205, 119 P 758. 

_Pa.—Black y. American Interna- 
tional Corp., 264 Pa. 260, 107 A 737; 
Morgan vy. Scott, 26 Pa. 51. Compare 
Briggs v. Pfiel, 25 PittsbLegJNS 18 
(holding that a statute absolutely fix- 
ing the low-water mark in a navi- 
Sable river ‘rendered all accretions 
beyond such line the property of the 
state). 

Si D.—Maw vy. Bruneau, 37 S. D. 
7d, 156 NW 792; Flisrand v. Madson, 
35 S. D. 457, 152 NW 796. 

Tenn.—Posey v. James, 7 Lea 98. 

Tex.—Gibson y. Carrol, (Civ. A.) 
180 SW 630; Goar v. Rosenberg, 53 
Tex. Civ. A. 218, 115 SW 653; Denny 
y, seat tent 38 Tex. Civ. A. 634, 22 SW 


Utah.—Poynter v. Chipman, 8 Utah 
442, 32 P 690. 

Vt.—Newton v. Eddy, 23 Vt. 319. 

Wash.—Spinning y. Pugh, 65 Wash. 
490, 494, 118 P 685 [cit Cyc]. 

Wis.—Doemel y. Jantz, 180 Wis. 
225, 193 NW 393, 31 ALR 969; Boor- 
man y. Sunnuchs, 42 Wis. 233. 

Eng. — Atty.-Gen. Vv. McCarthy, 
£1911)]..2)7Ir, .260: 

“When land bordering a body of 
water is increased by accretion, that 
is to say, by such a slow and gradual 
deposit of particles that its progress 
cannot be always , measured even 
though its results may be discerned 
from time to time, the new Jand thus 
formed belongs to the owner of the 
upland to which it attaches.” In re 
Buffalo, 206 N. Y. 319, 325, 99 NE 850. 

[a] Abandonment. — The mere 
omission to figure on the plan of par- 
tition of an estate the alluvion that 
may have existed in front of it, and 
to divide it among the heirs, cannot 
be construed as an abandonment of 
the ownership thereof in favor of the 
public. Delord v. New Orleans, 11 
La. Ann, 699. 

[b] Removal of deposits as affect- 
ing rule.—The fact that deposits had 
not been allowed to accumulate and 
become a visible portion of the land 
of the riparian owner, but had been-a 
valuable sediment on the shores be- 
tween high and low water marks, 
cannot affect the rule that the accre- 
tions belong to the owner of the 
Jand. Freeland v. Pennsylvania R. 
Co., 197 Pa. 529, 47 A 745, 80 AmSR 
850, 58 LRA 206. ; 

[c] An accretion resulting partly 
from a sudden caving in of the oppo- 
site shore belongs to the owner of 
the land to which it becomes at- 
tached. Limle v. Robison, 21 Oh. 
Oir, 7Ct. -NesS: "428; s 

{d] In Louisiana.—(1) While the 
right to accretions as property when 
formed on rivers or running streams 
is recognized (Strohecker v. Robin- 
son, 147 La. 652, 85 S 627; State v. 
Richardson, 140 La. 329, 72 S 984; 
Sapp v. Frazier, 51 La. Ann. 1718, 26 
S 378, 72 AmSR 493; State v. Buck, 
46 La. Ann. 656, 15 S 531; Barrett v. 
New Orleans, 13 La, Ann, 105; Ste- 
phenson y. Goff, 10 Rob. 99, 43 AmD 
171), (2) it seems that there is no 
recognition of any_ property right 
therein when formed on lakes, bays, 
arms of the sea, or other large bodies 
of water (Zeller v. Southern Yacht 
Club, 34 La. Ann. 837). (38) The term 
“pbatture” is often used as wholly or 
in part the equivalent of accretions. 
See supra § 190. (4) The title to the 
batture is in the riparian owner. 
Texas, etc., Terminal R. Co. v. Coyle, 
159 La. 1079, 106 S 571; Greening v. 
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sons sometimes 


Brinkerhoff, 145 La. 760, 82 S 882; 
State v. Richardson, 140 La. 329, 72 
S 984; Donovan v. New Orleans, 35 
La. Ann. 461; Pulley v. Municipality 
No. 2, 18 La. 278; Municipality No. 2 
v. New Orleans Cotton Press, 18 La. 
122, 36 AmD 624; Morgan v.. Liv- 
ingston, 6 Mart. 19. (5) On the other 
hand, where batture is formed within 
the limits of incorporated towns and 
cities, the riparian ownership is sub- 
ject to the right of the municipality 
to reserve and use a Sufficient portion 
thereof as may be necessary for nav- 
igation, commerce, public highway, 
and streets, although there is no pub- 
lic servitude over such batture in 
favor of railroads. Minor v. New Or- 
leans, 115 La. 301, 38 S 909; Sweeney 
v. Shakspeare, 42 La. Ann. 614, 7S 
729, 21 AmSR 400; Sarpy v. New Or- 
leans, 13 La. Ann. 349; Yeatman v. 
New Orleans, 13 La, Ann. 154; Pulley 
v. Municipality No, 2, supra; Munici- 
pality No. 2 v. New Orleans Cotton 
Press, supra. (6) Where a bulkhead 
is thrown forward, not for protection 
from inundation, but to establish a 
new landing line on the river front 
of a city, the land behind the bulk- 
head does not thereby become pri- 
vate property so as to attach to the 
ownership of the upland. St. Anna’s 
Asylum v. New. Orleans, 104 La. 392, 
29 S$ 117. (7) The construction of a 
railroad across batture in New Or- 
leans cannot be enjoined by a ripa- 
rian owner since he has no present 
beneficial interest in the batture. 
Warriner v. Port of Néw Orleans, 132 
Lass: 1098). 86 2h S247. (8) Batture 
property not necessary for public 
uses may be reduced to the private 
occupancy and absolute ownership 
of the riparian proprietor. Donovan 
v. New Orleans, 35 La, Ann. 461. (9) 
And the right is expressly conferred 
by statute upon the riparian owner 
to recover such portion as is not 
necessary for public use. Minor vy. 
New Orleans, 115 La. 301, 38 S 999. 
(10) Batture, although submerged 
during high water but above the sur- 
face at the ordinary stage and a con- 
tinuation of the soil of the shore, 
belongs to the riparian owner subject 
to publie use like the banks of a 
river. Texas, etc., Terminal R. Co. v. 
Coyle, 159 La. 1079, 106 S 571. 

{[e] Clamming and oyster grounds 
which were formerly in public waters 
but have come within the low-water 
mark by accretion belong to the ri- 
parian owner. Steelman v. Field, 
142 Va, 3838, 128 SE 558, 

[f] Removal of gravel and sand. 
—(1) The removal of a gravel accre- 
tion by the riparian owner is lawful 
and cannot be restrained by a city 
unless there is undue interference 
with the use of the streets. Goar v. 
Rosenberg, 53 Tex. Civ. A. 218, 115 
SW 653. (2) Where a considerable 
sand bar had been built up in a navi- 
gable stream in front of plaintiff's 
land, no one had any more right to 
trespass upon the sand bar in plain- 
tiff’'s possession and control than 
upon her other lands. Bedford- 
Nugent Co. v. Herndon, 196 Ky. 477, 


244 SW 908. 

{g] Under Spanish law land 
formed gradually in the Philippine 
Islands since 1811 by action of the 
sea belongs to the sovereign, and not 
to the owner of the upland, in view 
of the declaration of the Spanish 
Law of Waters of 1866, effective in 
the Philippine Islands in 1871, that 
lands added to the shores by accre- 
tions shall. belong to the public do- 
main. Ker v. Couden, 223 U. S. 268, 
32 SCt 284, 56 L. ed. 432. See to 
same effect Insular Govt, vy. Aldecoa, 
19 Philippine 505, 


the riparian owner’s right of access.?4 
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Other rea- 
given are that it is within the 


maxim, De minimis non curat lex,?4 or that since the 
riparian owner may lose soil by the action of the 
water he should have the benefit of any land gained 
by the same action.?® 


The right to accretions is a 


al, WU." SU) Sv, Holt 4 State, 
Bank, 294 Fed. 161 [aff 270 U.S. 49,! 
46 SCt 197, 70 L. ed. 465]; Nirdlinger; 
v. Stevens, 262 Fed. 591 [aff 273 Fed. 
1022 (rev on other grounds 262 U. S.| 
266, 43 SCt 560, 67 L. ed. 974)]. 
Ala.—Hagan vy. Campbell, 8 Port. 9,) 
33 AmD: 267. ; | 
Ark.—Warren v. Chambers, 25 Ark.! 
120, 91 AmD 538, 4 AmR 23. | 
Conn.—Welles v. Bailey, 55 Conn. 
292, 10 A 565, 3 AmSR 48. | 
Ky.—Caughlin v. Wilson, 167 Ky. 
35, 180 SW 40; Wilson v. Watson, 144 
Ky. 352, 138 SW 283, AnnCas1913A 


74. | 


Md.—Giraud v. Hughes, 1 Gill & J. 
ae Chapman y. Hoskins, 2 Md, Ch! 


Mo.—Buse y. Russell, 86 Mo. 209. 


Nebr.—Topping v. Cohn, 71 Nebr. 
559, 99 NW °372. 
N. Y.—Fulton Light, ete., Co. v. 


State, 62 Misc. 189, 116 NYS 1000. 
N. C.—Murry v. Sermon, 8 N. C. 56 


Or.—Hanson vy. Thornton, 91 Or. 
585, 179 P 494. | 
S. D.—Anderson y. Ray, 37 8S. D. 


17, 156 NW 591. 

Tex.—Rosetti v. Camille, (Civ. A.) 
199 SW 526; Gibson v. Carroll, (Civ. 
A.) 180 SW 6380. 

Wash.—State v. Sturtevant, 76 
Wash, 158,°135 P 1035, 138 P 650. 

Wis.—Boorman y. Sunnuchs, 42 
Wis. 233. 

[a] Whe subsidence of a lake (1) 
making lands formerly covered by 
water suitable for agricultural pur- 
poses does not vest ownership there- 
of in the riparian owners as against 
the right of the state to restore the 
water to its former high-water mark. 
State v. Kandiyhoi County Dist. Ct., 
119 Minn. 132, 187 NW 298. (2) The 
beds of dried-up lakes belong to the 
riparian owners. State v. Nobles 
County Thirteenth Judicial Dist. Ct., 
146 Minn, 150, 178 NW 595; State v. 


Korrer, 127 Minn. 60, 148 NW 617, 
1095, LRA1916C 139. 
22. Kavanaugh vy. Rabior, 222 


Mich. 68, 192 NW 623. ’ 

{a] Right of state to lease.— 
Where a former lake bed becomes un- 
covered by permanent reliction and 
no riparian or littoral rights are in- 
volved, the land belongs to the state 
and may be leased by the state un- 
der legislative authorization. Nedt- 
weg v. Wallace, 237 Mich. 14, 208 
NW 51, 211 NW 647. 

{b] Right of access will be pro- 
tected, but protection does not re- 
quire the fee to pass to the littoral 


owner. Kavanaugh vy. Baird, 241 
Mich. 240, 217 NW 2. 
U. S.—St. Louis v. Rutz, 138 


23. 

Uy Sa 226,°d2 SCt 337); 34 Tn vred oad) 

Ky.—Nugent v. Mallory, 145 Ky. 
824, 141 SW 850. 

Mich.—Weston v. Dunn, 168 Mich. 
563, 185 NW 316. 

Minn.—Lamprey v. State, 52 Minn. 
181, 53 NW 11389, 38 AmSR 541, 18 
LRA 670. 

N. Y.—Hempstead v. Lawrence, 70 
Misc. 52, 127 NYS 949 [rev on other 
grounds 147 App. Div. 624, 132 NYS 
615]. 

Or.—Van Dusen Iny. Co. v. West- 
ern Fishing Co., 63 Or. 7, 124 P 677, 
126 P 604. 

24. Lamprey v. State, 52 Minn. 
181, 53 NW 11389, 38 AmSR 541, 18 
LRA 670. ‘ 

25. Cook v. Burlington, 30 Iowa 
94, 6 AmR 649; Wilson ‘v. Watson, 
144 Ky. 352, 188 SW 283, AnnCas 
1913A 774; Cruikshanks v. Wilmer, 
93 Ky. 19, 18 SW 1018; Lamprey v. 
State, 52 Minn. 181, 53 NW 1139, 38 
AmSR 541, 18 LRA 670; Ocean City 
Assoc. v, Shrivers, 64 N. J. L. 550, 46 
A 690, 51 LRA 425; Seacoast Real 
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vested one,?° existing against the state?’ and its | 
grantees of tidelands who have not filled them in.?8 

Further, it extends to future deposits.?® 
has been held that the common-law rule as to land 
abutting upon the seashore or tidal waters is not 
changed by a statute declaring a rule as to accre- 
‘tions in rivers and streams only,®° there is con-. 
The riparian owner’s rights are 
not affected by the fact that a creek cuts through 
and separates into two parts aceretions previously 
formed to the mainland,®? and the same rule applies 
where a creek cuts through the mainland after the 
formation of the accretion to a portion of the land 


trary authority.*? 


which is cut off.33 


| Public or municipal land. Land owned by the 
‘federal government bordering upon a navigable 
stream is subject to the same rule as to accretions 
The same is true 
of land owned by a municipal corporation®® or by 
a county,®*® but it is necessary that the municipality 
be the actual riparian proprietor.*? 


as that of a private owner.*+ 
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While it 


wholly 


[§§ 192-193 


on a navigable river.*® 

[§ 193] b. Artificial Accretions. Unless restricted: 
by statute*® the right to alluvion does not depend 
upon whether the additions to the soil resulted from 
natural or artificial causes,*® and the riparian owner 
is entitled to accretions when caused or aided by 
artificial conditions created by third persons in 
which he has no part.** 
is not, according to some authorities, entitled to ac- 
cretions which he has caused by artificial means.*? 
According to other authorities, however, the shore 
owner has been held entitled to accretions caused 
or in part by structures erected to protect 


The shore owner, however, 


the shore from erosion,**? and it has been held that 


This rule also 


applies to one who enters upon government land _ 


Est. Co. y. American Timber Co., 92 
N. J. Eq. 219, 113 A 489; Dewey 
Land Co. v. Stevens, 83 N. J. Eq. 
ri 90 A 1040, 83 N Pid Eq. 656, 91 A 

26. Brundage v. Knox, 279 Ill. 
450, 117 NE 123; Kennedy v. Munici- 
pality No. 2, 10 La. Ann. 54. 

27. Com. v. New York, 271 U. S. 
65, 46 SCt 357, 70 L. ed. 838; Stevens 
v. Arnold, 262 U. S. 266, 48 SCt 560, 
67 L. ed, 974. 

[a] Junior patent to island.— 
If the owner of land bordering a 
stream navigable or nonnavigable 
holds under a grant, his rights in the 
bed of the stream render nugatory a 
junior patent to the island arising or 
existing between the shore line and 
the center of the stream. McGill v. 
Thrasher, 221 Ky. 789, 299 SW 955. 

{[b] Batture.—The law that al- 
luvion or batture formed upon the 
edge of a navigable stream belongs 
to the riparian owner is an exception 
to the doctrine that all lands between 
the banks of a river below mean 
high-water mark constitute its bed 
and belong to the state. State v. 
Richardson, 140 La. 329, 72 S 984. 

28. Stevens v. Arnold, 262 U.S. 
266, 43 SCt 560, 67 L.-ed. 974. 

29. Hohl v. lowa Cent. R. Co., 162 
Iowa 66, 143 NW 850. 

Protection of right see infra § 200. 

20. Oakland v. Buteau, 180 Cal. 83, 
179 P 170; Strand Impr. Co. v, Long 
Beach, 173 Cal. 765, 161 P.975.° But 
see Western Pac. R. Co. v. Southern 
Pac, Co., 151 Fed. 376, 80 CCA 606 
(holding the effect of Cal. Civ. Code 
§ 1014 to be to limit the doctrine to 
flowing streams). 

31. Zeller v. Southern Yacht Club, 
34 La, Ann. 837. 

[a] Navigable lake.—(1) The civil 
code provision giving accretions to 
the riparian owner on a river or 
stream does not apply to a navigable 
lake. Slattery v. Arkansas Natural 
Gas Coi; 138)! 793) 70° S) 806.< (2) 
Land which had become dry because 
of the subsidence of the water of 
Ferry Lake, which was a navigable 
body of water when Louisiana was 
admitted into the Union, became the 
property of the state by virtue of her 
sovereignty. State v. Standard Oil 
Co., 164 La. 334, 1138 S 867. 

32. Miller vy. Lloyd, 275 Mo. 35, 
204 SW 257; De Lassus v. Faherty, 
164 Mo. 361, 64 SW 183, 58 LRA 193. 

33. Anderson v. Sutton, 295 Mo. 
195, 2438 SW 643. 

34. Bigelow v. Herrink, 200 Iowa 
830, 205 NW 531. 

35. U. S.—Jones v. Soulard, 24 
How. 41, 16 L. ed. 604; New Orleans 
v. U. S., 10 Pet. 662, 9 L. ed. 578. 


Iowa.—Cook v. Burlington, 30 Iowa 
94,6 AmR 649. 

La.—Municipality No. 2 v. Orleans 
Cotton Press, 18 La, 122, 36 AmD 624. 

N. Y.—Hempstead y. Lawrence, 147 
App. Div. 624, 132 NYS 615. 

Pa.—Allegheny v. La Belle Steel 
Co;, 25 Pan'Co, 108% 

36. Humboldt County _ v. Van 
Duzer, 48 Cal. A. 640, 192 P 192. 

87. Municipality No. 2 v. Orleans 
Cotton Press, 18 La. 122, 36 AmD 624. 

38. Granger v. Swart, 10 F. Cas. 
No, 5,685, 1 Woolw. 88; Minto v. De- 
laney, 7 Or, 337. 

39. Western Pac. R: Co. v. South- 
ern Pac. Co., 151 Fed. 376, 80 CCA 606. 

40. U. S.—St. Clair County v. Lov- 
ingston, 283 Wall, 46, 23 L. ed. 59; 
Grant v. Fletcher, 283 Fed. 243; Kan- 
sas v. Meriwether, 182 Fed. 457, 106 
CCA 191. 

Ill.—Lovingston v. St. Clair County, 
64 Ill. 56, 16 AmR 516. 

Iowa.—Park Comrs. y. Taylor, 133 
Iowa 453, 108 NW 927. 

Kan,.—Adams vy. Roberson, 97 Kan. 
198,155 P 22; 23) [eit Cye]. 

Mo.—Whyte v. St. Louis, 153 Mo. 

Gen. Gas Co. 


80, 54 SW 478. 

Eng.—Brighton, etc., 

v. Hove Bungalows, Ltd., [1924] 1 
Ch. 372. 

See State v. Rolio, (Utah) 262 P 
987 (where question was raised but 
not decided). 

[a] Accretions to a highway (1) 
laid out to the water line attach to 


the highway whether the accretions |, 


are natural or caused by human ac- 
tivity either rightfully or wrong- 
fully exerted. Horgan v. Jamestown, 
382 R. I. 528, 80 A 271. (2) The 
owner of land on the shore of the 
ocean granting to the county an ease- 
ment of right of way for a highway 
along the shore is entitled to accre- 
tion due to the raising by the county 
of the roadbed along the right of 
way. Forgeus v. Santa Cruz County, 
24 Cal. A, 198, 140 P 1092. 

41. Brundage v. Knox, 279 Tll, 450, 
117 NE 128; Lovingston y. St. Clair 
County, 64 Ill. 56, 16 AmR 516; 
Adams vy. Roberson, 97 Kan. 198, 155 
P 22. See Hanson Vv. Thornton, 91 
Or, 585, 179 P 494 (holding that evi- 
dence was insufficient to show that 
recession was due to artificial diver- 
sion of streams entering into the 
lake). But see Patton y. Los An- 
geles, 169 Cal. 521, 147 P 141 (hold- 
ing that accretions caused by a rail- 
road embankment built across tide- 
lands by a railroad under a license 
from the state do not operate to di- 
vest the state of its title to the tide- 
lands); Dana v. Jackson St. Wharf 
Co., 31 Cal. 118, 89 AmD 164 (acere- 


184 NYS 894]; 


the title of the shore owner to an accretion is not 
defeated by the fact that after it had arisen above 
the water he drove piles across it to hold it in po- 
sition and accelerated a further deposit.‘ 
ever, the doctrine of accretions does not extend to 
land reclaimed by man through filling in land once 
under water, and making it dry.*® 


How- 


tions made by a purpresture or en- 
croathment by the erection of a 
wharf in a public harbor do not be- 
long to the owner of the lot on which 
the wharf is built); Hill v. Newell, 
86 Wash, 227, 149 P 951 (where it 
was held that, if an abutting owner 
upon a stream were conceded to have 
riparian rights, he could not thereby 
acquire ownership to the bed of the 
stream which gradually filled up 
through a diversion of the channel 
by a waterway district for the pur- 
poses of an improvement of naviga- 
tion). ‘ 

42. Brundage y. Knox, 279 Ill. 450, 
117 NE 123. 

[a] A reason for the rule is that 
since the right to accretion is in part 
to offset a possible loss by erosion 
which can only be by natural forces, 
therefore ‘‘the accretion except as 
regulated by statute must be also by 
natural forces or by lawful acts. 
Otherwise there would be no limit 
but the length of the riparian own- 
ers’ purse. ... Erosion along tidal 
waters extends the domain of the 
state; accretion narrows the domain 
of the state and must be limited in 
accordance with the statutes.” Sea- 
coast Real Est. Co. v. American Tim- 
ber Co., 92 N: J. Eq. 219, 221,113 A 489. 

43. Brighton, etc., Gen. Gas Co. v. 
Hove Bungalows, Ltd., [1924] 1 Ch. 

Meriwether, 


372. 

44. Kansas _v. 182 
Fed. 457, 106 CCA 191. 

45. Cal.—Patton v. Los Angeles, 
eho Cal b21 okay. 4d 

C.—Marine Ri ete. Cows Ui. Sk 
49 wen 285, 265 Fed, 437 {aff 256 U. 
S. 47, 42 SCt 32, 66 L. ed. 124). 

Fla.—Martin v. Busch, 112 S 274, 
287 [ett Cyc]. 

Iowa.—Park Comrs. y. Taylor, 133 
Iowa 453, 108 NW 927. 

N J.—-Seacoast Real Est. Co. v. 
American Timber Co:, 92 N. J. Eq. 
219, 113 A 489. 

N: Y.—Sage v. New York, 154 N. Y. 
61, 47 NE 1096, 61. AmSR 592, 38 LRA 
606; Saunders v. New York Cent., etc., 
R. Co.,. 144 Neoylo%5, 38) NE” 9925-43 
AmSR 729, 26 LRA. 378; Nevins v. 
Friedauer, 198 App. Div. 250, 190 NYS 
682 [rev and aff in part 113 Misc. 437, 
O’Neil v. Murray, 126 
Mise. 151, 198 NYS 705; Matter of 
Driveway, 46 Misc. 157, 93 NYS 1107. 

Pa.—Black v. American Interna- 
tional Corp., 264 Pa. 260, 107 A 737. 

S. C—Port Royal v. Charleston, 
ete., R. Co., 186 S. C. 525, 184° SE 497, 
502° [eit Cyc). 


Wash.—Hill v. Newell, 86 Wash. 
227, 149 P 951. 

Eng.—Atty.-Gen. v. Holt, [1915] 
A. C. 599. 
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 [§ 194] ¢. Rie tosstiy of Title to Water Line.** To 
entitle a proprietor to alluvion, his land must adjoin 
the line of ordinary high water.‘ 
if the land is bounded by a road or street along the 
stream, the owner is not entitled to alluvion formed 
upon the opposite side of the road or street,#® al- 
though as to this there is contrary authority,2? and 
where the right of way is merely an easement it 
doés not cut off the right to. aceretions.®° 
a conveyance of upland with adjacent land under 
water is ineffectual as a conveyance of the land 
under water, the grantee is vested with the riparian 
rights appurtenant to the premises conveyed includ- 
ing the right to land added to the upland conveyed 


by accretion.®! 


[§ 195] d. Point of Commencement. 


But see Gillihan vy. Cieloha, 74 Or. 
462, 145 P 1061 (holding that as 
against every one but the state the 
riparian owner was entitled to any 
artificial extension of his land caused 
by the operations of the _ state in 
dumping or pumping sand against 
the bank). 

[a] The filling in by a city of 
tidelands conveyed to it by the state 
in trust for purposes of public navi- 
gation and commerce does not give 
the riparian owner title to the filled 
land. Patton v. Los Angeles, 169 Cal. 
521, 147.P 141, 

[b] Land reclaimed by govern- 
mental agencies, as by drainage, is 
not governed by the doctrine of relic- 
BLOps Martin v. Busch, (Fla.) 112 8 

74. 

46. Who are riparian owners in 
general see supra § 145. 

. S—Saulet v. Shepard, 4 
Wall. 502, 17 L. ed. 442. 

Ind.—lIrvin v. Crammond, 58 Ind. 
A. 540, 108 NE 539. 

Iowa.—Chicago, etc. Rz Co; vi. Por- 
ter, 72 Iowa 426, 34 NW 286.’ 

Tia.—White v. Leovy, 49 La. Ann. 
1660, 22 S 931; Buras v. O’Brien, 42 
La. Ann. 527, 7S 632; Winter v. New 


Orleans, 26 La. Ann, 310; Municipal-. 


ity No. 2 v. New Orleans Cotton 
Press, 18 La. 122, 36 AmD 624. 

N. J.—Ocean City Assoc. v. Shriver, 
64 N. J. L. 550, 46 A 690, 51 LRA 425; 
Fitzgerald v. Faunce, AGEN ed alas 536; 
Lambert v. Vare, 88 N. J. Eq. 81, i101 
A. 126. [afl 89 Ne Jab Bany2i1 103 A 
1053]. 

N. Y.—In re State Reservation 
Comrs., 87 Hun 537; Hensler v. Hart- 
man, 16 AbbNCas 176. 

Tex.—Fulton v. Fraudolig, 63 Tex. 
330. 

“The right to alluvion depends 
upon the fact of the contiguity of 
the estate to the river. Before there 
ean be a right to accession or accre- 
tion there must be an estate to which 


the accession can attach.” Saulet v. 
Shepherd, 4 Wall. (U. S.) 502, 508, 
18 L. ed. 442. 

[a] Owner of water lot.—The 


owner of a lot on a water front, as 
established by statute, below low- 
water mark, has been held not a 
riparian proprietor within the rule 
as to rights to accretions. Dana v. 
Jackson St. Wharf Co., 31 Cal. 118, 
89 AmD 164. 

[b] Time of determination.—(1) 
whether an owner is a riparian pro- 
prietor so as to be entitled to accre- 
tions is to be determined as of the 
time of the date of the deed to him. 
Ocean City Assoc. v. Shriver, 64 N. 
J. L. 550, 46 A 690, 51 LRA 425; 
Lambert v. Vare, 88 N. J. Eq. 81 101 
A 726 [aff 89 N. J. Ba, 211, 103 A 
1053]. (2) The right of the vendee 
eannot be carried back to the date 
of a title bond previously assigned 
to him under which he procured the 
deed. Johnston y. Jones, 1 Black (U. 
S209 40 ia eda l LZ, 

[ce] ’Batture.—A sale of a lot front 
to the river, according to a plan, 
which shows the front line to be 
‘within the levee,.does not carry with 
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For instance, 


Although 


[45 C.J3.] 527 


the riparian owner to the alluvion the accretion must 
begin from his land and not from some other point 
so as finally to reach his land.®? 
ownership is only to the bank or shore, the accre- 
tion must begin at such point.>* 
been held with regard to a highway terminating 
upon the sea that the right of aecess to navigable 
water will attach itself to any addition to the end 
of the highway whether it grows from the upland 
outward or begins in the water and has thence been 
carried to the shore.** 

Where an island springs up in the midst of a 
stream, it is an accretion to the soil in the bed of 
the river, and not to the land of the riparian owner, 


-Hence, where his 


However, it has 


although it afterward becomes united with the main- 


To entitle 


it alluvion, provided at the time of 
the sale batture was formed of suf- 
ficient height and magnitude to be 


Susceptible of private ownership. 
rt aane v. Fort, 7 Mart. N. 8S. (La.) 
[da] The fact that high-water 


mark has been definitely ascertained 
does not defeat the right to accre- 
tions. Brighton, etce., Gen. Gas Co. v. 
Hove Bungalows, Ltd., [1924] 1 Ch. 
372; Gifford v. Yarborough, 5 Bing. 
1638, 15 BCL 522, 130 Reprint 1023. 
[e] Rule applied.—(1) A railroad 
company lawfully constructing its 
road upon the bed of a navigable 
stream thereby precludes riparian 
owners from acquiring title by accre- 
tion to land so formed, and lying be- 
tween the land appropriated by the 
railroad and the new high-water 
mark of the river. Chicago, etc., R. 
Co. v. Porter, 72 Iowa 426, 34 NW 
286. (2) Where the commonwealth of 
Massachusetts, by acts of its legis- 
lature approved April 1, 1788 (U. and 


Res. [1786-87] c 1385, p 900, and L. 
and Res. [1788-89] ¢ 238, p 35, ap- 
proved November 21, 1788), granted 


lands described as extending to the 
shore of Lake Ontario, it was held 
that Massachusetts was not entitled 
to the benefit of accretions to the 
shores of the lake, particularly in 
view of long-continued acquiescence 
in a construction of the grants as not 
reserving any interest in shores or 
land under water. Com. vy. New York, 
2TA Ow: 26h es SCti857,.7 10 Wh. Ved, 
838. (3) Where the ocean at _ or- 
dinary high tide touches lots along 
their entire front, it is immaterial 
upon the question of the owner’s 
right to land formed by accretion 
that at such a tide the water sub- 
stantially encroaches upon the land, 
Beach Front Hotel Co. v. Sooy, 197 
Fed. 881, 118 CCA 579, 210 Fed, 265, 
127 CCA 83. 

{f] Meander lines (1) do not con- 
stitute boundaries in such sense as 
to prevent riparian owners from 
claiming accretions beyond such 
lines. Minnie y. Rose, 152 Ark. 527, 
238 SW 782; State v. Livingston, 164 
Iowa 31, 145 NW 91. (2) Meander 
lines as boundaries see Boundaries 
§§ 69-73. 

Boundaries of lands upon waters 
and watercourses see Boundaries §§ 


51-82. 
48. U. S.—Banks v. Ogdon, 2 Wall. 
Bay thst yds eG. 81 8. 


Ind.—Irvin v. Crammond, 58 Ind. 
A. 540, 108 NE 539. 

Mo.—Ellinger v. Missouri Pac, R. 
Co., 112 Mo. 525, 20 SW 800; Smith 
y. St. Louis Public Schools, 30 Mo. 
290; Lebeaume y. Poctlington, 21 Mo. 
85. 

N. J.—Ocean City Hotel, etc., Co. 
v. Sooy, 77 N. J. L. 527, 73 A 236. 


Pa.—Magraw v; Hailman, 33 Leg 
Int 192. 
[a] Rule applied.—Where plain- 


tiff’s predecessor bought a lot from a 
town with notice that it intended to 
construct a highway adjoining it by 
filling in its land under water, the 
owner of such lot could not claim as 


land,®® nor can title to an island created artificially 


accretions the city’s filled-in land ad- 
joining such highway on the theory 
that the city had only an easement 
in the highway, and, if plaintiff's 
right to access to the water was in- 
terfered with by constructing street, 
her remedy was by damages. Nevins 
v. Friedauer, 198 App. Div. 250, 190 
NYS 682 [rev and aff in part. 113 
Misc. 437, 184 NYS 894]. 

49. Delachaise v. Maginnis, 44 La. 
Ann. 1043, 11 S 715; Municipality No. 
2 y. Orleans Cotton’ Press, 18 La. 122, 
36 AmD 624 

[a] Batture.—Owner may lease 
the batture lying between a public 
road and the river. Dennistoun v. 
Walton, 8 Rob, (La.) 211. 

50. Kinzie v. Winston, 14 F. Cas. 
No. 7,835; Forgeus v. .Santa Cruz 
County, 24 Cal. A. 193, 140 P 1092. 

51. New York v. Atlantic Yacht 
Club, 209 App. Div. 642, 205 NYS 357 
[aff 240 N. Y. 630 mem, 148 NE 735 
mem]. 

52. Ark.—Mallory v. Brademyer, 
76 Ark. 538, 89 SW 551; Wallace v. 
Driver, 61 Ark, 429, 33 "SW 641, 31 
LRA 317 

11. —Bellefontaine Impr. (Co. 
Niedringhaus, 181 Ill. 426, 55 NE 184, 


72 AmSR 269. 

Iowa.—Hohl y. Iowa Cent. R. Co., 
162 Iowa 66, 143 NW 850; Holman 
v. Hodges, 112 Towa 714, 84 NW 950, 
84 AmSR 367, 58 LRA 673. 

Kan,—Fowler ve Weod, $73 Kant 


511, 85 P 763, 6 LRANS 162. 


Ky —Nu gent Vv. Mallory, ° 145 Ky. 
824, ia SW 850. ; 
Mo. —Doebbeling v. Hall, 810 Mo. 


204, 274 SW 1049, 41 ALR 382; Per- 
kins vy. Adams, 132 Mo. 131, 33 SW 

Tex.—Victoria v. Schott, 9 Tex. 
Civ, A. 332, 29 SW 681. 

Ont.—Dixson vy. Snetsinger, 23 U. 
C. @aiP23 be 

53. Wallace v. Driver, 61 Ark, 429, 
3838 SW 641, 31 LRA 317; Wilson v. 
Watson, 144 Ky. 352, 138 SW 283, 
AnnCas1913A 774, 

Reappearance of submerged land 
see infra § 205. 

54. Horgan v. Jamestown, 32 R. I. 
528, 80 A 271. 

55. Cal.—Bouchard v. Abraham- 
sen, 160 Cal. 792, 118 P 2338 

Iowa.—Hast Omaha Land Co. v. 
Hanson, 117 Iowa 96, 90 NW 705; 
Holman y. Hodges, 112 Iowa 714, 84 
NW 950, 84 AmSR 367, 58 LRA 673. 

Ky.—Wilson v. Watson, 144 Ky. 
352, 1388 SW 283, AnnCasl1913A 774. 

Mo.—Hahn v. ‘Dawson, 134 Mo. 581, 
386 SW 233; Cooley v. Golden, 117 Mo. 
33, 23 SW 100, 21 LRA 300. 


Tex.—Victoria Vv. Schott, 9 Tex. 
Civ. A. 332, 29 SW. 681. 
Wis.—Menominee River Lumber 


Co. v. Seidl, 149 Wis. 316, 135 NW 854. 

See State v. Harper, (Ark.) 256 SW 
78 (holding evidence to show that 
land was the result of accretion to 
the land of the riparian owner and 
not an island in the sense that its 
formation was begun in the bed of 
the aceite rather than at the shore 
line 

Title to island see infra § 256. 


528 [45 C.I.] 


with dredged earth be acquired by filling in the 


intervening space.°¢ 
A statute, 


of the riparian owner.®® 


hand, 


56. Menominee River Lumber Co. 
v. Seidl, 149 Wis. 316, 185 NW 854. 


57. Melvin v. Schlessinger, 138 
Md. 337, 113 A 875. 
58. Bellefontaine fpr.) Co. TV. 


Niedringhaus, 181 Il]. 426, 55 NE 184, 
72 AmSR 269; Nugent v. Mallory, 145 
Ky. 824, 832, 141 SW 850; Crandall 
Vv. Smith, 134 Mo. 633, 36 SW 612. 

“The doctrine of accretion will not 
admit of jumping =a slough.” Nu- 
gent v. Mallory, supra. To same 
effect Crandall v. Smith, supra. 

[a] As between owner of main- 
land and island.—Land formed by 
accretion to the mainland and gradu- 
ally extending out into a navigable 
channel in the direction of an island, 
but without encroaching upon the 
original boundaries of the island 
which, as the alluvial projection ad- 
vanced, was gradually washed away 
by the shifting of the channel, is the 
property of the owners of the main- 
land to which it is attached and not 
of the shore owner of the island. 
Van Deventer v. Lott, 180 Fed. 378, 
103 CCA 524. 

59. Sewers v. Hacklander, 219 
Mich. 1438, 188 NW 547 (flats not be- 
longing to riparian owner). 

60. Biglow v. Herrink, 200 Iowa 
830, 205 NW 531; Payne v. Hall, 192 
Iowa 780, 185 NW 912. 

[a] Tests.—(1) In determining 
whether a formation in a river is 
an island or a part of the shore land 
by accretion, account should be taken 
of the size and stability of the for- 
mation and the permanence of the 


channels around it. McBride — v. 
Steinweden, 72 Kan. 508, 83 P 822. 
(2) To constitute an island in the 


river, it must be of a permanent 
character, not merely surrounded by 
water when the river is high, but 
permanently surrounded by a chan- 
nel of the river, and not a sand bar 
subject to overflow by a rise in the 
river and connected with the land 
when the water is low. McBride v. 
Steinweden, supra. (38) “Island” de- 
fined see Island 33 C. J, p 817. 

[b] The existence of a chute in 
which the water of a river flows in 
time of high water does not show 
that the land between such chute and 
the channel of the river is an island 
and not an accretion to the bank. 
ih v. Hall, 192 Iowa 780, 185 NW 
912. 

61. Bedford-Nugent Co. v. Hern- 
don, 196 Ky. 477, 244 SW 908. 

62. Anderson y. Sutton, 295 Mo. 
195, 243 SW 643. 

[a] Rule applied.—Where a river 
cut into a creek above its original 
mouth causing the lower part of the 
creek to be abandoned except at high 
water, and land on one side of the 
creek was not completely washed 


conferring: upon the proprietors of 
lands bounding upon navigable streams the right 
to accretions, will not be construed as confined to 
aceretions which in their formation start at the 
shore and extend outward to the channel.°” 

[§ 196] e. Continuity. There must be a natural 
and actual continuity of the aceretion to the land 
The right to accretion does 
not extend to the opposite side of a natural navi- 
gable channel which is separated from another navyi- 
gable stream by flats or marshland.°® 
the presence of depressions, 
sloughs in land thrown up against a shore line does 
not necessarily determine its character or that it is 
not an accretion to the riparian land.®° 
plaintiff’s title to land extends to the thread of a 
navigable stream, if a sand bar built up by accre- 
tions forces the water into a channel farther from 
her shore, he may claim all such new accretions.®+ 


NAVIGABLE WATERS 


[§§ 195-197 


A slough formed in the former course of a ereek 


which contains water only at times does not consti- 


On the other 
swales, and 


Where 


jurisdictions. *? 


away, accretions added to that part 
of the land belong to the owner of 
the mainland. Anderson y. Sutton, 
295 Mo. 195, 248 SW 6483. 

63. U. S.—Oklahoma Land Office 
Comrs. v. U. S., 270 Fed. 110 [app 
dism 260 U. S. 753 mem, 43 SCt 14 
mem, 67 L. ed, 497 mem]; Iowa v. 
Carr, 191 Fed? 257) 412 (CCAV LTT. 

Ark.—Mosby-Dennison v. Maxwell, 
146 Ark. 482, 225 SW 646; Polack v. 
Steinke, 100 Ark, 28, 1389 SW 538. 

Cal.—Bouchard y. Abrahamsen, 160 
Cal. 792, 118 P 233; Fillmore v. Jen- 
nings, 78 Cal. 634, 21 P 536. 

WE fae ied Sie v. Brooke, 25 AlbLJ 

Towa.—Bigelow v. Hoover, 85 Iowa 
161, 52 NW 124, 39 AmSR 296. 

Kan.—Fowler v. Wood, 93 Kan. 
511, 85 P 763, 6 LRANS 162. 

Ky.—Perks v. McCracken, 169 Ky. 
590, 184 SW 891; Caughlin v. Wilson, 
167-Ky. 35, 180 SW 40; Wilson * v. 
Watson, 144 Ky. 352, 138 SW 283, 
AnnCas1913A 774; Hilleary v. Wil- 
son, 100 SW 1190, 30 KyL 1262. : 

Mich.—Peo. v. Warner, 116 Mich. 
228, 74 NW 705. 

Me eee v. Royar, (A.) 181 SW 

N. Y.—Morris v. Brooke, 25 AlbLJ 


90. 

N. D.—Roberts v. Taylor, 47 N. D. 
146, 181 NW 622. 

Or.—Gillihan v. Cieloha, 74 Or. 462, 
145 P 1061; Taylor Sands Fishing Co. 
Weeki ok Land Bd., 56 Or. 157, 108 P 
126. 

Pa.—Houseman vy. International 
Nav. Co., 214 Pa. 552, 64 A 879. 

Philippine.—Banatao y. Dabbay, 38 
Philippine 612. 

S. D.—Maw v. Bruneau, 37 S. D. 75, 
156 NW 792. 

Tex.—Siddall v. Hudson, (Civ. A.) 
201 SW 1029, (Civ. A.) 206 SW 881. 

But see Webber v. Axtell, 94 Minn. 
375, 102 NW 915, 6 LRANS 194 [app 
dism +203 U.S, 578, 27 SCt 778, 51 Ls 
ed. 325] (holding that a riparian 
owner acquires with his patent to the 
shore land a contingent interest in 
and to an island in the channel based 
upon the possibility that at some fu- 
ture time, either by the action of or 
a recession of the waters, the island 
will become connected with the main- 
land, regardless of other rights sub- 
sequently acquired; so that where 
accretions established a sand bar be- 
tween the island and the property of 
the shore owner, the riparian rights 
of the first patentee of the shore 
land were superior to those of a pat- 
entee of the island and the first 
patentee obtained title to the: island 
and the land between it and his 
shore land). 

“When an established island is 
separately granted by the common- 


tute a riparian boundary across which an accre- 
tion cannot jump to attach itself to the mainland.® 

[§ 197] f. Accretions to Islands. 
an island is entitled to land added thereto by accre- 
tion to the same extent as the owner of land on 
the shore of the mainland 
mences with the shore of the island and afterward 
extends to the mainland, 
thereof, all the accretion belongs to the owner of 
the island;** but if accretions to the island and to 
the mainland eventually meet, the owner of each 
owns the accretions to the line of contact.® 
right of accretion to an island in a river cannot, 
in some jurisdictions, 
of the river as to exclude riparian proprietors above 
or below such island from access to the river;®® 
this rule, however, has not been followed in other 
Where the riparian owner takes 
title to an island forming in a river in front of 


The owner of 


68 Tf the aceretion com- 


or any distance short 


The 


be so extended lengthwise 


wealth, unless a prior grant is shown 
by the owners of the mainland, the 
patentee of the island has the same 
riparian rights that attach to owner- 
ship of the mainland.” - McGill ° v. 
ape ae 221 Ky. 789; 299 SW 955, 


[a] Although the surface of the 
original island may have been 
washed away, the rule applies. Van 
Dusen Iny. Co.. v. Western Fishing 
Co., 63 Or. 7,-124' PB 677,°126 P 604 

[b] One occupying an island and 
having mere color of title does not 
become the owner of accretions or 
acquire title thereto by adverse pos- 
session where his actual occupancy 
is only to the former water line. 
Carson v. Turk, er Ky. 733, 142 SW 
393, 42 LRANS 38 

[ec] A change 3 the course of a 
river which leaves a slough between 
an island and accretions previously 
attached to it does not divest title 
to the accretions. Grady vy. Royar, 
(Mo, A.) 181 SW 428. 

64. Mosby-Dennison v. Maxwell, 
146 Ark. 482, 225 SW 646; Polack v. 
Steinke, 100 Ark. 28, 139 SW 538; 
Glassell v. Hansen, 135 “Cal. 547, 67 
P 964; Dumm vy. Cole County, 315 "Mo. 
568, 237 SW 445; Moore v. Farmer, 
156 Mo. 33, 56 SW 493, 79 AmSR 504; 
Naylor v. Cox. 114 Mo. 232, 21 SWw 
589; Banatao v. Dabbay, 38 Philip- 
pine 612. 

[a] Where a river abandons one 
of its channels between an island 
and the mainland, accretions to the 
island belong to the owner thereof 
rather than to the owner of the 
mainland whose land thus becomes 
connected with the accretion. Ba- 
natao v. Dabbay, 88 Philippine 612. 

65. Bouchard v. Abrahamsen, 160 
Cal.-792, 118 P 233; Fowler v. Wood, 
73 Kan. 611, 85 Pp 763, 6 LRANS 162; 
Dumm y. Cole County, 3815 Mo. 568, 
287 SW 445; Hahn v. Dawson, 134 
Mo. 581, 36. SW 233; Cooley v. 

+olden, 117 Mo. 33, 28 SW 100, 21 
LRA 300; Buse +. Russell, 86 "Mo. 


209. 

{a] If the channel is filled up by 
accretion to, or dereliction from, 
either side, the boundary is the cen- 
ter of the channel as it was before 
the water left it. Fowler vy. Wood, 
73 Kan.''511, 85 (“P°763,.6) DRANS 
162; Nugent v. Mallory, 145 Ky. 824, 
141’SW 850. 

66.’ St. Louis v. Rutz, 138 "Us: 
226, 11 SCt 337, 34 L. ed. 941; W iddi- 
combe We Rosemiller, 118 Fed. 295; 
Griffin vy. Johnson, Tia BbL 377, 44 
NE 206; Nugent v. Mallory, 145 Ky. 
824, 144 SW 850; Mulry v. Norton, 
100 N.Y. 424, 3 NE 581, 53 AmR 206. 

67. Van Dusen Inv. Sos sve ieee 
ern Fishing Co., 63 Or. 7, 124 P 677, 
126 P 604. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 197-1991 


his land,®* he cannot follow accretions up and down 
the stream past the lines of coterminous owners.®® 


Shore land re-formed as island. 


ute, it is provided that land which is washed away 
from land abutting on a navigable stream and re- 
forms as an island within the original boundary 
of the former owner shall belong to him or to who- 
ever may have lawfully sueceeded to his rights, the 
riparian owner takes title to only so much of the 
island as is formed within his original boundary 
line,“° and does not take, under the common-law 
doctrine of accretions, the whole of the island where 
it begins to form within his original boundaries 
and extends over the original boundaries of other 


riparian owners.’+ 
Extension over state line. 


/ 


riparian owner.” - 


[§ 198] 3. Easements and Restrictions. 
there is a right of way to and from the water, such 
right continues over all accessions to the soil be- 
tween high and low water marks, whether the line 


68. See supra § 195. 

69. Archer y. Southern R. Co., 114 
Miss. 4038, 75 S 251. 

[a] Adverse possession.—In a 
suit by the owner of an island to 
quiet title as against the owners of 
the mainland, plaintiff could not 
claim title to additions to the island 
up river beyond his patent calls, 
where his possession of land for ten 
or twelve years during cropping sea- 
son before the beginning of suit, 
while adverse as to the owner of the 
mainland, had not ripened into title. 
McGill v. Thrasher, 221 Ky. 789, 299 
SW 955. 

70. Mills v. Protho, 143 Ark. 117, 
219 SW 1017. 

71. Mills v. Protho, supra, 

72. -St. Louis v. Rutz, 138 U.S. 
226, 1 AESCE 33 77134" ed! O41, 

73. Lockwood v. New York, etc., 
R. Co., 37-Conn. 387; State v. Yates, 
104 Me. 360, 71 A 1018, 22 LRANS 
592; Elizabeth vy. Central R. Co., 79 
ING Jats 654275777 AS 1529; Horgan<v. 
Jamestown, 32 R. I. 528, 80 A 271. 

74. Bridgewater v. Ocean City As- 
soc., 85 N. J. Eq. 379, 96 A 908. 

75. U. S.—Widdicombe v. Rose- 
miller, 118 Fed, 295. 

Ky.—MecGill v. Thrasher, 221 Ky. 
789, 299 SW 955; Reichert v. Ellis 
Ferry Co., 184 Ky. 150, 211 SW 408; 
Nugent v. Mallory, 145 Ky. 824, 141 
SW 850. 

Miss.—Archer v. Southern R. Co., 
114 Miss. 403, 75 S 251; Smith v. 
Leavenworth, 101 Miss. 238, 57 S 
803 [writ of error dism 235 U. S. 690 
mem, 35 SCt 205 mem, 59 L. ed. 427 
mem]. 

Mo.—Pearson vy. Heumann, 294 Mo. 

526, 242 SW 946. 
N, Y¥.—Mulry v. Norton, 100 N. Y. 
424, 3 NE 581, 53 AmR 206; Hemp- 
stead v. Lawrence, 70 Misc. 52, 127 
NYS 949 [rev on other grounds 147 
App. Div. 624, 132 NYS 615]. 

[a] Owner of island (1) under 
patent was without title to additions 
to island beyond his patent calls, 
which were not included within his 
lateral lines extended at right angles 
with the course of the stream, in 
the absence of adverse possession. 
McGill v. ‘Thrasher, 221 Ky. 789, 299 
Sw 955. (2) But the riparian owner 
cannot claim accretions to an island 
extending beyond his boundary, 
either lateral (Archer v. Southern R. 
Co., 114 Miss. 403, 75 S 251), (3) or 
at the center of the stream (Archer 
vy. Southern R. Co., supra). 

76. Mulry v. Norton, 100 N. Y. 
424, 437, 3 NE 581, 53 AmR 206. 

“However such accretions may be 
commenced or continued, the right of 


[45 C. J.—34] 


The owner of an island 
does acquire accretions extending into another state 
over land vested by the law of that state in the 
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cial causes.*3 
Where, by stat- 


[45 C.J.] 529 


of high water mark is changed by natural or artifi- 
Restrictions upon the use of ripa- 
rian lands extend also to aecretions.’* . 

[§ 199] 4. Apportionment. Ordinarily accretions 
must be immediately in front of the land to which 
they are attached so that the owner cannot follow 
them up or down the stream,’®> or up or down the 
beach past the line of an adjoining owner;‘* and 
the point of commencement does not determine the 
ownership of the accretions as between riparian 
proprietors where the accretion, although beginning 
to form in front of the land of one owner, crosses. 
‘the fronts of others.*? 
for the apportionment of accretions among contigu- 


The rule usually adopted 


ous riparian owners 1s to divide the new shore line 


among the proprietors in proportion to their re- 
spective rights in the old shore line and to draw 
lines from the points of division thus made in the 


new shore line to the points at which the old shore 


Where 


proprietors.*® 


there is a deep 


line is intersected by the boundaries separating the 
Of course the circumstances of the 
particular case may vary the general rule,’® as where 


indentation or a sharp projection 


one owner of uplands to follow and|],cretions as would give to him his 


appropriate them ceases when the 
formation passes laterally the line 
of his coterminous neighbor.” Mulry 
v. Norton, supra. 

77. Smith v. Leavenworth, 104 
Miss. 238, 57 S 803 [writ of error 
dism 235 U. S. 690 mem, 35 SCt 205 
mem, 59 L. ed. 427 mem]; Pearson 
Sen 294 Mo, 526, 242 SW 

U. Jones, 1 

Jones Vv. 

15. us ied. 


78. S.—Johnston v. 
Black) 209) 17. Liitied: i117; 
Johnston, 18 How. 150, 
320; Stockley v. Cissna, 119 Fed. 
812, 56 CCA 324, 

Ark.—Reeves v. Moore, 105 Ark. 
598, 151 SW 1025; Malone v. Mobbs, 
102 Ark. 542, 145 SW 193, 146 SW 
143, AnnCas1914A 479. 

Ill.—Nauman y. Burch, 91 Ill. A. 
48. 

Iowa.—Berry v. Hoogendoorn, 133 
Iowa 437, 108 NW 923. 

Kan.—Stark y. Meriwether, 98 Kan. 
10, 157 P 438, AnnCas1918C 993. 

Mass.—Allen v. Wood, 256 Mass. 
343, 152 NE 617; Deerfield v. Arms, 
17 Pick. 41, 28 AmD 276. 

Miss.—Smith vy. Leavenworth, 101 
Miss. 238, 57 -S 8038 [writ of error 
dism 235 U. S. 690 mem, 385 SCt 205 
mem, 59 L. ed. 427 mem]. 

Mo.—Doebbeling v. Hall, 310 Mo. 
204, 274 SW 1049, 1055, 41 ALR 382 
[eit Cyc]. 

Wis.—Hathaway v. Milwaukee, 132 
Wis. 249, 111 NW 570, 112 NW 455, 
122 AmSR 975, 9 LRANS 778. 

{a] The shore line (1) from which 
perpendicular lines are to be drawn 
to apportion accretion is the line of 
ordinary high tide and not the line 
of high water at spring tides. Allen 
v. Wood, 256 Mass. 348, 152 NE 617. 
(2) The new shore line is measured 
by including the distance along an 
intake tunnel maintained by a mu- 
nicipality on the line between the 
water and the alluvial deposit, where 
the use of the tunnel does not pre- 
vent that portion of the shore from 
being used and treated as the natural 
shore line. Hathaway v. Milwaukee, 
132 Wis. 249, 111 NW 570, 112 NW 
455, 122 AmSR 975, 9 LRANS 778. 

[b] Although the main stream 
has left the new shore line, and only 
a chute divides the accretions from 
a former island in the river, the 
measurements must be made from 
such chute as the new shore line. 
Reeves v. Moore, 105 Ark. 598, 151 
SW 1025. 

{c] Limitation to  rectangle.— 
Where plaintiff and his grantors 
were riparian owners, plaintiff was 
entitled to such portion of the ac- 


corresponding frontage on the new 
river bank, and could not be limited 
to so much of the accretions in front 
of his property as was necessary to 
make it rectangular in form. Berry 


v. Hoogendoorn, 133 Iowa 437, 108 
NW. 923. 
[d] Reclaimed lands have been 


apportioned between the riparian 
owners on a river by drawing lines 
from the termination of the river 
lines as they existed at the date of 
the grant, perpendicularly to the 
channel of the river. Magee v. Doe, 
22 Ala. 699. 

[e] In Kentucky, however, it has 
been held that the rights of riparian 
owners of lots originally fronting on 
the Ohio River to land added thereto 
by accretion are to be ascertained 
by extending the original river front- 
age of the respective lots as nearly 
as practicable at right angles with 
the course of the river to the thread 
of the stream. Reichert v. Ellis 
Ferry 'Co., 184 Ky. 150, 211 SW. 403; 
Nugent v. Mallory, 145 Ky. 824, 141 
pi 850; Miller v. Hepburn, 8 Bush 

Determination of lines of flats or: 
shores of bed of watercourse gen- 
erally see Boundaries § 48. 

79. Hawaii—Brown y. Spreckels, 
18 Hawaii 91, 103. 

Kan.—Stark v. Meriwether, 98 Kan. 
10, 157 P 488, AnnCas1918C 993, 

Miss.—Smith v. Leavenworth, 101 
Miss. 238, 57 S 803 [writ of error 
dism 235 U. S. 690 mem, 35 SCt 205 
mem, 59 L, ed. 427 mem]. 

N. H.—Batchelder v. Keniston, 51 
N. H. 496, 12 AmR 143. 

R. I.—Thornton v. Grant, 10 R. I. 
477, 14 AmR 701. 

“The correct and more _ general 
rule is that the division of accre- 
tions should be equitable with a view 
to giving each proprietor a fair por- 
tion of the accretions and access to 
the water, in view of the contour and 
location of the respective lands. be- 
fore the accretions were formed.’ 
Brown v. Spreckles, supra, 

{a] Difficulty of stating exact 
rule. —‘‘The proper method or rule 
for apportioning accretions on rivers 
or other bodies of water between ad- 
joining proprietors depends upon 
varying circumstances and _ condi- 
tions, so that it is impracticable to 
state a general rule that will apply 


in all cases.: There has been, there- 
fore, more or less conflict in the 
decided cases.” Stark v. Meriwether, 
98 Kan. 10, 18, 157 P 4388, AnnCas 
1918C 993. : 

[b] The owner of a fractional 
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on the original shore line,8° in which case the gen- 
eral line of shore would be taken irrespective of 
such irregularity.*+ Further, the owners may agree 
upon a division regardless of their exact legal 
rights.62. The right to accretions will follow the 
lines of streets previously laid out over land subse- 
quently submerged by erosion or avulsion, and will 
not spread out fanlike on a convex shore.§* In a 
statutory proceeding for the drainage of a mean- 
dered lake an apportionment of the bed of the lake 
may be made by the final order without petition or 
further notice.§* 

[§ 200] 5. Remedies and Procedure. To protect 
the right to accretions, the riparian owner has the 
same remedies as belong to him with reference to 
the other shore land.8° Under the view that the 
right to accretions extends to future deposits,*® the 
riparian owner may have a cause of action against 
one who changes the current so as to result in pre- 
_venting future deposits,®’ or a right to enjoin acts 
which will prevent or retard future accretions,®® 
although there is authority to the effect that one 
cannot be protected by injunction as to accretions 
which are not in existence and which may or may 
not exist in the future.*® 

Pleading. A petition, which states that land in 
controversy was formed by gradual and impercepti- 
ble accretions to plaintiff’s land until it extends 
over what was the former bed of the river, is suffi- 
ciently definite.°° An allegation that a river gradu- 


section whose corner is established 
in the range line on the shore of a 
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Baumhart v. McClure, 21 Oh. A. 491, 


[§§ 199-201 


ally receded, leaving permanent land, is a sufficient 
allegation that the land was formed by gradual ac- 
cretion between the old and new boundaries.°? 
Evidence. As a general rule, one claiming land 
as an accretion has the burden of proof.?? How- 
ever, land contededly lying between riparian lots 
as surveyed by the government and the present 
bank of a stream will be presumed to be the result 
of accretion and not of avulsion.®* General rules®* 


apply in ‘determining the admissibility®® and the- 


weight and gufficiency®® of evidence to establish 
the character of the land in controversy. The fact 
that a sand bar extending from the shore into the 
channel is higher at the side next to the channel 
than next to the shore is not inconsistent with the 
claim that the land was an accretion to the shore. 

Questions of law and fact. Whether the course 
of a stream has been changed by accretion or avul- 
sion is a question ‘of fact to be determined by the 
evidence,®® as 1s a controverted question as to the 
point of commencement of accretions.®® Upon eon- 
flicting evidence it is for the jury to determine 
whether land was an island formed in a river by 
the recession of its waters or was a reliction to 
plaintiff’s shore land. 

[§ 201] K. Avulsion?—1. In General. Avulsion 
is the sudden and rapid change of the channel of 
a stream which is a boundary, whereby it abandons 
its old and seeks a new bed.? ‘‘Avulsion’’ has also 
been defined as the removal of a considerable quan- 


Craig v. Leonard, 117 Kan. 376, 232 
P) 236. : 


mavigabie river according to a United 
States survey is entitled to all the 
accretions formed by an extension of 
the shore line and not simply to so 
much thereof as is included within 
a prolongation of the usual section 
lines to what would have been the 
section corner had the made land 
been there when the United States 
survey was made. Frederitzie v. 
Boeker, 193 Mo. 228, 92 SW 227. 

80. Brown v. Spreckels, 18 Hawaii 
ple 

81. Brown v. Spreckels, supra. 

82. McCoy v. Paxton, 156 Iowa 
194, 185 NW 1091. See Delord v. 
New Orleans, 11 La. Ann. 699; Michon 
vy. Gravier, 11 La. Ann. 596 (effect of 
agreement). 

83. Stevens v. Arnold, 262 U. S. 
266, 43 SCt 560, 67 L. ed.°974. 

84. Storrs v. Brush, 142 Minn. 
350, 172 NW 224. ; 

85. Bedford-Nugent Co. v. Hern- 
don, 196 Ky. 477, 244 SW 908. 

{a] Forcible detainer may lie to 
recover possession. Griffin v. Kirk, 
AT Ill. A. 258. 

[b] Decree —In a suit to quiet 
title where the evidence was conflict- 
ing as to whose land the alluvion 
first attached, the court properly 
divided the land in controversy be- 
tween the respective claimants on 
equitable principles and quieted the 
title of each riparian owner to the 
parcel allotted to him. Pearcy v. 
Bybee, 20 Or. 385, 26 P 233, 

86. See supra § 192. 

87. Freeland vy. Pennsylvania R. 
Co.,°197 Pa. 529, 47 A 745, 80 AmSR 
850, 58 LRA 206. ° 

88. Hohl y. Iowa Cent. R. Co., 162 
Iowa 66, 143 NW 850; King v. North 
Chesapeake Beach Land, etc., Co., 143 
Md. 693, 123 A 455. 


rea Taylor v, Underhill, 40 Cal, 
-90. Benecke vy. Welch, 168 Mo. 


267, 67 SW 604. 

91. Grier v. Yutterman, 102 Ark. 
433, 145 SW 194. 

92. Simpson v. Martin, (Ark.) 298 
SW 861; Bissell v. Fletcher, 27 Nebr. 
582, 48 NW 350; Elizabeth v. Central 


153 NE 211. 

[a] Wrongful sale.—Where land 
claimed as an accretion had been 
surveyed by the United States and 
sold to defendants, the burden of 
proof was on plaintiff to show that 
the survey and sale by the United 
States was without authority and in 
violation of plaintiff's rights. Bis- 
oer v. Fletcher, 27 Nebr. 582, 43 NW 

0. ; 

93. Kitteridge v. Ritter, 172 Iowa 
55, 151 NW 1097. 

94. See Evidence 22 C. J. p 1. 

95. See case infra this note, 

[a] Condition of stream at other 
points.—Evidence concerning the con- 
dition of the river at a point some 
distance above the land in dispute is 
properly received where testimony 
has been introduced tending to show 
that ditching near the upper end of 
the land had aided in closing the 
channel between such land and the 
mainland. Bleish vy. Rhodes, (Mo.) 
242 SW 971. 

96. See cases infra this note, 

[a] Evidence held sufficient: (1) 
To show that land was accretion. 
Bigelow v. Herrink, 200 Iowa 830, 
205 NW 531; Anderson v. Sutton, 295 
Mo. 195, 2483 SW 648; Hempstead v. 
Lawrence, 147 App. Div. 624, 132 
NYS 615, (2) To show that land 
was not accretion. Simpson y. Mar- 
tin, (Ark.) 298 SW 861. :(3) To show 
that land was accretion and not 
avulsion. Rockaway Pac. Corp, v. 
State, 122 Misc. 503, 208 NYS 279 
[aff 214 App. Div. 843, 211 NYS 938 
(aff 243 N. Y. 556 mem, 154 NE 603 
mem)]. (4) To show that land was 
accretion and not island. State v. 
Harper, (Ark.). 256 SW 78; 
White, (Ark.) 186 SW 64. 
show that accretion belonged to is- 
land and not to mainland. Mosby- 
Dennison vy. Maxwell, 146 Ark. 482, 
225 SW 646. 

{b] Evidence held insufficient to 
eStablish right to accretion. Weston 
v. Dunn, 168 Mich, 563, 135 NW 316. 

[c] The fact that a change occurs 
during a flood season tends strongly 
to support a finding of avulsion. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 

97. Kansas v. Meriwether, 182 
Fed, 457, 106 CCA 191. 

98. Pessemier vy, Hupe, 121 Kan. 
511, 247 P 435, 

99. Stark vy. Meriwether, 98 Kan. 
10, 157 P 438, AnnCas1918C 993. 

[a] For example, it is a question 
of fact whether accretions have 


formed from the bank of a stream 
to an island or from the island to 


the bank. Stark v. Meriwether, 98 
beg 10, 157 P 438, AnnCasi918¢C 


1. Chinn v. Naylor, 182 Mo. 583, 
81 SW 1109... 

2. Nonnavigable waters see Wa- 
ters [40 Cyc 625]. 

3. U._S.—Arkansas vy. Tennessee, 
246 U. S. 158, 38 SCt 301, 62 Li ed. 
638; Nebraska v. Iowa, 143 U. S. 359, 
361, 12 SCt 396, 36 L. ed. 186. 

Ark.—Desha y. Erwin, 168 Ark. 555, 
270 SW 965; Wallace y. Driver, 61 
Ark. 429, 33 SW 641, 31 LRA 317, 

Ga.— James vy. State, 10 Ga, A. 13, 
72 SE 600. 

Kan.—Craig v. Leonard, 117 Kan. 
376, 232 P 235; Wood v. McAlpine, 
85 Kan. 657, 6638, 118 P 1060 [quot 
Cyc]; McBride v. Steinweder, 72 Kan. 
508, 838 P 822, 

Mo.—Rees v. McDaniel, 115 Mo. 
145, 152, 21 SW 913. 

Nebr.—Bouvier vy. Stricklett, 40 
Nebr. 792, 801, 59 NW 550. 

Or.—Cawlfield vy. Smith, 69 Or. 41, 
138° P -227, 

Tenn.—State v. Muncie Pulp Co., 

119 Tenn. 47, 104 SW 487. 
, “Avulsion by its derivative mean- 
ing indicates a change by tearing 
or violent wresting.’””’ Wood vy. Mcec- 
Alpine, supra, 

{aj Other definition.—‘‘Avulsion 
[is] defined as the sudden or violent 
action of the elements, 
and extent of which is perceptible 
while it is in progress.” In re Buf.. 
falo, 206 N. Y. 319, 325, 99 NE 850. 
See to same effect Schwarzstein vy, 
B. B. Bathing Park, 203 App. Div, 
700, 197 NYS 490, 

[b] “Alluvion,” 


“accretion,” and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


the effect - 


ree 


is 
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tity of earth from the land of one proprietor and 
its deposit upon or annexation to the land of an- 
other, suddenly and by the perceptible action of 
These definitions express distinct ideas :° 
that of a sudden and violent change in the channel 
of a river regardless of what becomes of the land 
washed away, and that of bodily tearing away of 
a piece of land from one owner and adding it to the 
land of another so that it can be identitied.® 
though there is authority that, under the second 
definition’ in order to constitute the action of the 
water avulsion, the land wrested away should be 
capable of identification in its new location,’ it has 
been held that, where the nature of the river is such 
that it is improbable that banks torn away by its 
sudden migration are transferred bodily to another 


water.* 


place, it is not essential that the 


“erosion” distinguished.—(1) ‘“Allu- 
vion is a secret increase which is so 
gradually added, that it cannot be 
known at what moment it is added. 
It is contradistinguished from those 
large additions which are made to 
the land when the sea suddenly re- 
cedes, or when it casts up, by its 
immediate and manifest force, large 
quantities of earth and sand.” Lin- 
thicum vy. Coan, 64 Md. 439, 451, 2 A 
826, 54 AmR 775. See to same effect 
St. Clair County v. Lovingston, 23 
Wall. (U..S.) 46, 23 L. ed. 59. (2) 
“The terms ‘avulsion,’ on the one 
hand, and ‘gradual and imperceptible 
accretion,’ on the other, are used by 
writers on alluvion to contradistin- 
guish a sudden disruption of a piece 
of ground from one man’s land to 
another’s, which may be followed 
and identified, from that increment 
which slowly or rapidly results from 
floods, but which is utterly beyond 
the power of identification.’”’? Benson 
v. Morrow, 61 Mo. 345, 352. (8) “The 
channels of the rivers and other 
streams and bodies of water may 
-and do become changed and their 


physical location altered by the 
forces of nature operating upon 
their shores or banks. When the 


change is made insensibly, by grad- 
ual and imperceptible washing away 
of one shore and the formation in 
like manner upon the other shore, it 
is said to be ‘by erosion and accre- 
tion.’ When it is made suddenly and 
violently, and is visible and the ef- 
fect certain, it is called ‘avulsion.’”’ 
State v. Muncie Pulp Co., 119 Tenn. 
47, 108, 104 SW 4387. (4) Land bor- 
dering on a body of water is lost 
by “erosion,” by the gradual and 
imperceptible wearing away of the 
land by the natural action of the 
elements. Land is added by “accre- 
tion,” by such a slow and gradual 
deposit of articles that its progress 
cannot be measured even though its 
results may be discerned from time 
to time. Land is lost by “avulsion,” 
by the sudden or violent action of 
the elements, the effect and extent 
of which is perceptible while it is 
in progress. In re Buffalo, 206 N. Y. 
319, 325, 99 NE 850. (5) ‘Accretion 
and erosion are gradual processes. 
Avulsion, on the other hand, if that 
term be apnlicable to a case where 
soil is washed away from the land 
of one owner without being deposited 
upon that of another... is a sud- 
den pushing back of the shore line 
due to or effected by a_ violent 
storm.” Peo. v. Steeplechase Park 
Co., 82 Misc. 247, 255, 143 NYS 503 
[mod on other grounds 218 N. Y. 459, 
113 NE’ 521]. f 

[ec] Tlustrations.—(1) “We have 
... no hesitancy in holding that the 
change made in its channel by the 
Mississippi River in 1876 at Centen- 
nial Cut-Off was an avulsion... . 
The cut-off or formation of the new 
channel worked a great and im- 
portant change in the course of this 
great river, shortening its length 
nearly twenty miles, driving the own- 
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Al- 


sion.3 


land torn away 


ers of nearly two thousand acres 
of valuable. cultivated lands from 
their property, washing away the 
surface, and occupying it as a bed 
for its waters, and so affecting the 
old channel that it necessarily filled 
up in the usual way of beds of rivers 
abandoned by the stream, and became 
dry land. At the same time it 
separated from the other portions of 


Tennessee a large part of a civil’ 


district of one of its counties. The 
change was visible, and the ultimate 
effects certain and _ inevitable. It 
was accompanied with great and un- 
controllable force and violence, and 
occurred in less than two days, a 
remarkably short time when the im- 
portance of its effects and results 
are considered. The change was 
complete. It began Friday morning, 
and before the next Sunday morn- 
ing’ a channel of the usual width 
of the river, about a mile wide, had 
been washed out, and a steamboat 
passed through it that day in the 
usual course of navigation of the 
river. What had before been the 
channel of a great river, and a high- 
way of the nations, became a _ lo- 
goon and slough. It is difficult to 
conceive of a stronger or more con- 
clusive case of avulsion, both in re- 
spect to the new channel thus made 
and the old one abandoned.’ State 
v. Muncie Pulp Co.,.119 Tenn. 47, 
109,104 SW. 487. (2) “When it is 
considered with the overwhelming 
evidence that the change of the chan- 
nel took place during floods and 
storms, we arrive at the same con- 
clusion as did the trial court—that 
the changing of the east bank was 
by avulsion and that the additions 
to the west side of the stream did 
not amount to erosion and accretion 
according to the accepted definition 
of those terms as frequently laid 
down by the authorities.” Craig v. 
Leonard, 117 Kan. 376, 378, 232 P 235. 

4 Ark.—Wallace v. Driver, 61 
Ark. 429, 38 SW 641, 31 LRA 317. 

Ill.—Chicago v. Ward, 169 Ill. 392, 
408, 48 NE 927, 61 AmSR 185, 38 
LRA 849. 

Kan.—Wood v. McAlpine, 85 Kan. 
657, 118 P 1060, 86 Kan, 804, 121 P 
916. 

Mo.—Benson v. Morrow, 61 Mo. 845. 

Wis.—Atty.-Gen. v. Bay Boom 
Wild Rice, etc., Co., 172. Wis. 3638, 
178 NW 569. 

{a] The visible floating awa~ of 
frozen bog which disintegrates and 
disappears is not an avulsion. Atty.- 
Gen. v.. Bay Boom Wild Rice, etc., 
Co., 172 Wis. 363, 178 NW 569. 

5. Wood v. McAlpine, 85 Kan. 657, 
118 P 1060, 86 Kan. 804, 121 P 916. 

6 Wood v. McAlpine, supra. 

7. See supra note 4, 

8 Benson v. Morrow, 61 Mo, 345. 

9. Wood v. McAipine, 85 Kan. 657, 
118 P1060, 86 Kan. 804, 121 P-916. 

[a] The Missouri River is sub- 
ject to the doctrine of avulsion (1) 
although the rules must be applied 
with reference to the pecyliar char- 
acteristics of the stream. Wood v. 


[§ 202] 2. Eifect of.14 
defined,*® does not divest the title to lands covered,!* 
or uncovered,’ or shifted by the action of the 
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be removed intact, so as to be capable of location 
or identification.® 
channel during a period of years after a sudden 
change does not make-the abandonment of the 
channel of the river any the less an avulsion.1° The 
legal effect of an act of the government in changing 
the main ehannel or current of a river has been held 
analogous to a change caused by avulsion, although 
there is authority to the contrary.12 The movement 
of the channel of a river during a course of years, 
resulting from a shift in the channel higher up the 
stream or from some other cause, is not an avul- 


The slow drying up of the old 


‘‘Avulsion,’’ as already 


McAlpine, 85 Kan. 657, 118 P 1060, 
86 Kan. 804, 121 P 916. (2) To con- 
stitute “avulsion” along that stream 
bordering upon Kansas, the bank 
must be destroyed or removed sud- 
denly, visibly, rapidly, violently, in 
substantial quantity, and in a man- 
ner unusual to that river. Wood v. 
McAlpine, supra. 

10. Arkansas v. Tennessee, 246 U. 
S. 158, 38 SCt 301, 62 L. ed. 638; 
Stockley v. Cissna, 119 Tenn. 135, 
104 SW 792; State v. Muncie Pulp 
Co., 119 Tenn. 47, 104 SW 437; Sid- 


dall v. Hudson, (Tex. Civ. A.) 206 
SW 381. - 

11. James vy. State, 10 Ga. A. 138, 
72 SE 600. 
_ 12. Gillihan v. Cieloha, 74 Or. 462, 
145 P1061, 

13. Anderson-Tully Co. v. Wine- 


man, 272 Fed, 81. ; 

14. Effect upon boundaries: 
Generally see Boundaries § 82. 
Between states see States [36 Cyc 

840-844]. 

15. See supra § 201. : 

16. . S.—Philadelphia Co. v. 
Stimson, 223 U. S. 605, 32 SCt 340, 
56 L. ed. 570; St. Louis v. Rutz, 138 
U. S. 226, 11 SCt. 337, 34 L. ed. 941; 
Stockley vy: Cissna, 119 Fed. 812, 56 
CCA 324. 

Ark.—Wallace v. Driver, 61 Ark. 
429, 33 SW 641; 31 LRA 317, 

Ill.—Lincoln Park y. Fahrney, 250: 
Ill. 256, 95 NE 194; Schulte v. War- 
ren, 218 Ill. 108, 75 NE 783; Chicago 
v. Ward, 169 Ill. 392, 48 NE 927, 61 
AmSR_ 185, 388 LRA 849; Chicago. 
Real Est, Bd. v. Mullenboch, 184 IIT. 
A, 437. 

Kan.—Sweeney vy. Vanhole, 121. 
Kan. 632, 249 P 669; Pessemier v. 
Hupe, 121 Kan. 511, 247 P 435; State 
v, Turner, 111 Kan. 302, 207 P-223; 
Fowler v. Wood, 73 Kan. 511, 85 P 
763, 6 LRANS 162. 

N. Y.—In re Buffalo, 206 N, ¥. 319, 
99 NE 850; Schwarzstein v. B. B. 
Bathing Park, 203 App. Div. 700, 197 
NYS 490. 

Oh.—Baumhart v. McClure, 21 Oh. 
A. 491, 1538 NE 211. 

119 


Tenn.—Stockley  v. 
Tenn. 135, 104 SW 792. 

See Sanchez y. Pascual, 11 Philip- 
pine 395 (under Philippine code). 

[a] Tlustration.—Where a stream 
cuts a new channel by an avulsion, 
the owner of the land over which 
the new channel flows retains his: 
title to the bedded banks thereof, 
Sweeney v. Venhole, 121 Kan. 632, 
249 P 669; Pessemier v. Hupe, 121 
Kan, 511, 247 P 4385. 

Campbell, & 


Cissna, 


17. Ala.—Hagan v. 
Port. 9, 33 AmD 267. 

Kan,—Pessemier v. Hupe, 121 Kan. 
621,247. P 1435. 

Nebr.—Kinkead_ v. Turgeon, 74 
Nebr. 5738, 104 NW 1061, 109 NW 744, 
121. AmSR 740, 1 LRANS 762, 7 
LRANS 316, 13 AnnCas 43, 

N. C.—Murry v. Sermon, 8 N. C. ne 

S. C—Spigener v. Cooner, 42 S, C. 
L. 301, 64 AmD 755. 

Tenn.—State v. Muncie Pulp Co., 
119 Tenn. 47, 104 SW 487. 
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stream;'8 nor confer title to lands uncovered by 
If the land afterward reappears, the 
riparian owner retains his title thereto,?? provided 
the identity of the land can be established.?* 
ther, a riparian owner may réclaim lands submerged 
by an avulsion either by natural or by artificial 
means.22. It is only when the change in the stream 
is sudden, or violent, and visible, that the title 
remains the same. It is not enough that the change 


the water.?® 


may be discerned by comparison 
points of time. 


Tex.—Siddall v. Hudson, (Civ. A.) 
206 SW 381. 

Ont.—Atty.-Gen. v. Perry, 15 U. C. 
CUPI29. 

[a] Abandonment of bed. — (1) 
“If the soil under the waters be- 
longed to an individual, the dry land 
appearing is his property; and if the 
submerged soil belonged to the State, 
when it is abandoned by the waters 
and becomes habitable and suscep- 
tible of cultivation, it remains her 
property.” State v. Muncie Pulp Co., 
119 Tenn. 47, 131, 104 SW 487. (2) 
Where from some convulsion of the 
sea the water suddenly recedes leav- 
ing a large portion of the bed of the 
sea permanently disclosed, the land 
so uncovered belongs to the crown 
by virtue of the former ownership of 
such land. Atty.-Gen. v. Perry, 15 
WAC. 7Cy PF 329 50-i1€3).1 “Ificby- the-in- 
stantaneous casting up of sand or 
other substances, the water is thrown 
back and an addition made to the 
land, the sovereign may claim the 
accession, upon the ground that it 
was but a part of the bed of the 
river or sea, of which he was the 
proprietor.” Hagan vy. Campbell, 8 
Port. (Ala.) 9, 33 AmD 267. (4) In 
the case of a sudden and extraor- 
dinary recession of the waters of a 
navigable lake exposing its bed as a 
consequence of the adoption of a 
new channel, such land belongs to 
the government which owned the bed. 
Murry v. Sermon, 8 N. C. 56. (5) 
Where title to the bed and banks of 
a stream are in the state, an avul- 
sion does not change such title. 
State v. Muncie Pulp Co., 119 Tenn. 
47, 104 SW 4387; Siddall v. Hudson, 
(Tex. Civ. A.) 206 SW 381, (Civ. A.) 
201 SW 1029. (6) Where the bed of a 
stream is exposed by an avulsion, 
the riparian owner whose title ex- 
tends to the bed of the stream re- 
tains such title. Kinkead v. Turgeon, 
74 Nebr. 573, 104 NW 1061, 109 NW 
744, 121 AmSR 740, 1 LRANS 762, 7 
LRANS 316, 13 AnnCas 43. 

18. U. S.—wWineman ov. 
245 Fed. 254, 157 CCA 446. 

Ark.—Desha vy. Erwin, 168 Ark. 555, 
270 SW 965. 

Kan.—Craig v. Leonard, 117 Kan. 
376. 232 P 235. 

Miss.—Nix v. Dickerson, 81 Miss. 
632, 338 S 490. 

Nebr.—Iowa R. Land Co. v. Coul- 
thard, 96 Nebr. 607, 148 NW 328. 

Tex.—Marks v. Sambrano, (Civ. A.) 
170 SW 546. 

See Noyes v. Collins, 92 Iowa 566, 
61 NW 250, 54 AmSR 571, 26 LRA 
699 (sensible and sudden recession of 
water does not confer title on ripa- 
rian owner to land uncovered). 

{a] Double shift.—‘‘'Where the Rio 
Grande changed its course by avul- 
sion, shifting lands from Texas into 
Mexico, the ownership did not shift 
... and on the subsequent return 
of the land by avulsion to Texas, 
the ownership remained in the orig- 
jnal owner.” Marks v. Sambrano, 
«Tex. Civ. A.) 170 SW 546. 

[b] In the Philippine Islands (1) 
the rule is based on Civ. Code art 


Reeves, 


It must be perceptible when it 
takes place,?* and a loss of land caused by washing 
away from time to time during a course of years by 
heavy floods and freshets in a rapidly flowing stream 
falls upon the riparian owner and he cannot claim 
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Fur- 


lands remains 


at two distinct 


channel became 


368 that ‘when the current of a 
river, creek, or torrent detaches from 
an estate fronting thereon a known 
portion of land and transfers it to 
another estate, the owner of the es- 
tate to which the detached part be- 
longs retains the ownership thereof.” 
Martinez v. San Mateo, 6 Philippine 
3. See Banatao v. Dabbay, 38 Philip- 
pine 612 (island joined to mainland 
when stream abandons its course 
does not belong to riparian owner 
whose banks it comes to adjoin); 
Martinez v. Tuason, 5 Philippine 688 
(evidence that a tract of land was, 
at a remote period on one side of 
a river and is at present on opposite 
side is not sufficient to show it be- 
longs to an owner on the former side 
under civil code provision). (297 A 
special judge of lands in the Philip- 
pine Islands has no power to change 
the rules in reference to the title of 
land as affected by a sudden change 
of the channel of the river. Mar- 
tinez v. San Mateo, 6 Philippine 3. 

19. U. S.—Wineman v. Reeves, 245 
Fed. 254, 157 CCA 446; Iowa v. Carr, 
191 Fed. 257, 112 CCA 477; Stockley 
v. Cissna, 119 Fed. 812, 56 CCA 324. 

Kan.—Sweeney v. Vanhole, 121 
Kan, 632, 249 P 669. 

Mo.—Vogelsmeier y. Prendergast, 
137 Mo. 271, 39 SW 838; Cooley v. 
Golden, 117 Mo. 33, 28 SW 100, 21 
LRA 300 [aff 52 Mo. A. 229]; Rees 
v. McDaniel, 115 Mo. 145, WwW 
913. See Northstine v. Feldmann, 
298 Mo. 365, 250 SW 589 (rule ap- 
proved). 

Mont.—Bode vy. Rollwitz, 60 Mont. 
481, 199 P 688. 

Nebr.—Kinkead v. Turgeon, 74 
Nebr. 573, 104 NW 1061, 109 NW 744, 
121° AmSR 740, 1, LRANS 762, 7 
LRANS 316, 13 AnnCas 43, 


Tenn.—Stockley v.  Cissna, 119 
Tenn. 135, 104 SW 1792; State v. 
Muncie Pulp Co., 119 Tenn. 47, 104 
SW 437 


Tex.—Siddall v. Hudson, (Civ. A.) 
206 SW 381; Rodriguez v. Hermandez, 
85 Tex, Civ. A. 78, 79 SW 343. 

[a] MTlustrations.—(1) Where the 
bed of a stream is uncovered by an 
avulsion, title thereto is not con- 
ferred upon those who. had been ri- 
parian owners on its banks, and title 
to the abandoned channel remains in 
the state. Stockley v. Cissna, 119 
Fed. 812, 56 CCA 324; Kinkead v. 
Turgeon, 74 Nebr. 573, 104 NW 1061, 
109 NW 744, 121 AmSR 740, 1 LRANS 
762, 7 LRANS 316, 138 AnnCas 43; 
Stockley v. Cissna, 119 Tenn. 135, 
104 SW 792; State v. Muncie Pul> 
Co., 119 Tenn. 47, 104 SW 4387; Sid- 
dall v. Hudson, (Tex. Civ. A.) 206 
SW 381. (2) In an action of tres- 
pass to try title, defendant is al- 
lowed to show that plaintiff's title 
was measured in reference to the old 
channel as it existed before an avul- 
sion, and that plaintiff has no right 


'to recover to the new river bed made 


by the action of the stream. Rodri- 
guez v. Hernandez, 35 Tex. Civ. A. 
78, 79 SW 343: 

[b] Estoppel.—wWhere title to the 
bed of a stream below high-water 


[§ 202 


the land submerged by this process.*4 However, 
when a navigable stream changes its main channel 
of ravigation, not by creeping over the intermediate 
lands between the old channel and the new one, but 
by jumping over them or running around them and 
making or adopting a new course, title to riparian 


unaffected, notwithstanding the 


change from the old channel to the new one was 
wrought gradually during several years by the in- 
crease from year to year of the proportion of the 
waters of the river passing over the course which 
eventually became the new channel, and the decrease 
from year to year of the proportion of its waters 
passing through the old channel until finally the new 


the main channel of navigation.”® 


mark is in the state, a continuous 
possession for twenty years of the 
bed of a stream uncovered by an 
avulsion, coupled with collection of 
taxes for such land by the state, in 
the absence of a claim of ownership 
thereto by the state, may estop the 
state from claiming title thereto be- 
cause of the avulsion. Iowa y. Carr, 
191 Fed.:.257, 112 CCA 477. 

[c] The owner of an island ac- 
quires no title to the abandoned bed 
of a stream which abruptly shifts 
its channel from one side of the 
island to the other. Vogelsmeier v. 
Prendergast, 437 Mo. 271, 39 SW 33. 


20. Ill.—Chicago y. Ward, 169 Ill. 
392, 48 NE 927, 61 AmSR 185, 38 
LRA 849 


lowa.—Payne y. Hall, 192 Iowa 780, 
185 NW 912. 

Kan.—Wood y. McAlpine, 85 Kan. 
657, 118 P 1060, 86 Kan. 804, 121 P 


916; Fowler v. Wood, 73 Kan. 511, 
85 P 763, 6 LRANS 162. 
Nebr.—Wiggenhorn vy, Kountz, 23 


Nebr. 690, 37 NW 608, 8 AmSR 150. 
Oh.—Baumhart vy. McClure, 21 Oh. 
A.°4915°153 NE 221. 


Tenn.—Stockley v. Cissna, 119 
Tenn. 135, 104 SW 792. 
Tex.—Marks v. Sambrano, (Civ. 


A.) 170 SW 546. 

[a] Thus, where land suddenly 
washed away at one end of an is- 
land reappears at the other, title 
thereto remains in the owner of the 
island. Wiggenhorn vy. Kountz, 23 
Nebr. 690, 37 NW 603, 8 AmSR 150. 

21. Payne v. Hall, 192 Iowa 780, 
185 NW _ 912; Kitteridge vy. Ritter, 172 


Iowa 55, 151 NW 1097; Fowler v. 
Wood, 73) Kan, 512, 8b. RP 763,996 
LRANS 162. 

22. Chicago Real Est. Bd, v. Mul- 
lenbach,~ 184 Ill. A. 437; Peo. v. 
Steeplechase Park Co., 82 Misc. 247, 
256, 143 NYS 503 [mod on other 


grounds 218 N. Y. 459, 118 NE 521]; 
Schwarzstein v. B. B. Bathing Park, 
203 App. Div. 700, 197 NYS 490. 

“The practical result of the doc- 
trine that title is not lost by avul- 
sion so far as beach lands are con- 
cerned is that should the land. re- 
appear within the limits of the for- 
mer boundaries the littoral proprie- 
tor may reclaim it.” Peo. v. Steeple- 
chase Park Co., supra, 

{a] Tllustration.—An owner of 
land bordering on the shore can re- 
claim a portion of the land lost by 
avulsion, by constructing a bulk- 
head on his former line, and such 
right of reclamation passes to the 
grantee of the shore land as against 
the prior owner of all the land af- 
fected, or his subsequent grantee of 
lands not bordering on the. sea. 
Schwarzstein v. B. B. Bathing Park, 
2038 App. Div. 700, 197 NYS 490. 

23. Philadelphia Co. v. Stimson, 
223 U.S. 605, 32 SCt 340, 56 L. ed. 570. 


24. Philadelphia Co. v. Stimson, 
supra, 
25. Oklahoma Land Office Comrs. 


v. U. S., 270 Fed. 110 [app dism 260 
U. S. 753 mem, 43 SCt 14 mem, 67 
L. ed. 497 mem]; Davis v. Anderson- 
Tully Co., 252 Fed. 681,164 CCA 521. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 202-204] id 


The doctrine of accretions generally”® has no appli- 
cation to the filling up of the old channel of a 
stream abandoned by an avulsion;?" but as long as 
the current flows in a partially abandoned bed the 
law of aceretions applies.22 Where an avulsion 
eovers a riparian owner’s land, he retains an ex- 
elusive right to the use of such land covered by 
water, subject only to the public right of navigation 
where that is possible.2® Where the shore recedes 
as the result of an avulsion, it has been held that 
the public has the same right of passage of the 
new foreshore as it has over the old.*° 

In Louisiana, where under the civil code title to 
Jands ‘uncovered by an avulsion is given proportion- 
ately to the owners of the lands submerged there- 
by,*1 land uneovered by a river after it-had acquired 
a double width by the caving in of a narrow strip 
of land separating its two beds was not acquired 
by the owners of this narrow strip, where the river 
did not as an immediate result of the cave-in open 
its new bed by leaving its former channel, but the 
river after acquiring its double width gradually 
vacated its channel.*? 

[§ 203] L. Erosion. Erosion is the gradual eating 
away of a riparian or littoral owner’s soil by the 
operation of currents or tides.** Generally the title 
of a littoral proprietor may be lost by erosion,?4 
and there is authority that the ownership of such 
land is acquired by the state*® or crown.** However, 
in order to destroy the littoral owner’s title by 
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erosion, it must be accompanied by a transporta- 
tion of the land beyond the owner’s boundary.®* 
There is authority that land lost by erosion may 
be returned by accretion,®® or by the exelusion of 
the water by artificial means,*® upon which the own- 
ership temporarily lost will be regained.*° But it 
has been held that the loss of land by erosion ear- 
ries with it all incidents of ownership,*t and a 
person who has lost land by erosion has no per- 
petual right of reclamation.*? Thus title to ripa- 
rian land is permanently lost where such land has 
completely disappeared by imperceptible erosion 
under conditions which support no reasonable hope 
or expectancy that it can ever be reclaimed,** or, 
where such land has disappeared by erosion under 
conditions under which there is no prospect of its 
restoration, by any process, either natural or artifi- 
cial.44 Where a riparian tract completely disap- 
pears by erosion so that an adjoining nonriparian 
tract becomes adjacent to the water, the latter tract 
becomes riparian as if it had originally been such,** 
and the new tract, having become riparian, may 
have riparian rights.*®°. However, where the owner 
of a remote tract is a grantee of a riparian owner 
who has reserved title to the shore land, the erosion 
of the shore to the boundary of the remote tract 
does not give the grantee a right to reclaim such 
shore land.** 

[§ 204] M. Submergence.*® A littoral owner does 
not lose title to his lands by the encroachment of 


26. See supra §§ 188-200. 

27. Arkansas v. Tennessee, 246 U. 
Si5.158, 38 SCt $301, (62°, 1..,ed... 638; 
Wineman v. Reeves, 245 Fed. 254, 157 
CCA 446; State v. Muncie Pulp Co., 
119 Tenn. 47, 104 SW 437; Siddall v. 
Hudson, (Tex. Civ. A.) 206 SW 381. 

28. Arkansas v. Tennessee, 246 U. 
Soe158-38--SCt - 301,62), L.* ed. 633; 
Oklahoma Land Office Comrs. v. : 
S., 270 Fed. 110 [app dism 260 U. S. 
753 mem, 43 SCt 14 mem, 67 L. ed. 
497 mem]; Davis v. Anderson-Tully 
Co., 252 Fed. 681, 164 CCA 521; Sid- 
dall v. Hudson, (Tex. Civ, A.) 206 
SW 381. 

29. Lincoln Park v. Fahrney, 250 
Tll. 256, 95 NE 194. 

60. Peo. v. Steeplechase Park Co., 
82 Mise. 247, 143 NYS 503 [mod on 
other grounds 218 N, Y. 459, 113 NE 


521]. 
31. La. Civ. Code art 518 (provid- 
ing “that “if a river or stream <.. 


opens itself a new bed by leaving its 
former channel, the owners of the 
soil newly occupied shall take, by 
way of indemnification, the former 
‘bed of the river, every one in pro- 
portion to the quantity of land he has 
lost’). : 


32. Strohecker y. Robinson, 147 
La. 652, 85 S 627. 
33. In re Buffalo, 206 N. Y. 319, 


99 NE 850; Mulry v. Norton, 100 N. 
Y. 424, 3 NE 581, 53 AmR’ 206; 
Schwarzstein v. B. B. Bathing Park, 
203 App. Div. 700, 197 NYS 490. See 
Arkansas v. Tennessee, 246 U. S. 158, 
38 SCt 301, 62 L. ed. 638 (erosion is 
a natural and gradual process); 
Philadelphia Co. v. Stimson, 223 U. 
‘S. 605, 32 SCt 340, 56 L. ed. 570 (ero- 
sion is a gradual and imperceptible 
process); Peo. v. Steeplechase Park 
‘Co., 82 Mise. 247, 143 NYS 503 [mod 
on other grounds 218 N. Y. 459, 113 
NE 521] (erosion is a gradual proc- 


“eSS). 
“Brosion... means the gradual 
and imperceptible wearing away of 


the land by the natural action of the 


elements.” In re Buffalo, 206 N. Y. 
319, 324, 99 NE 850. 
34. U. S.—Oklahoma v. Texas, 268 


Ue-S2527-45 SCt 497,697. ed. 937 
(boundary of riparian land follows 
change of bank due to erosion) ; 
Philadelphia Co. v. Stimson, 223 . 


S.. 605, 32 SCt 340, 56 L. ed. 570. 


Iowa.—Payne vy. Hall, 192 Iowa 
780, 185 NW 912. 

Kan.—Peuker v. Canter, 62 Kan. 
363, 63 P’ 617. 

Minn.—Gilbert _ v. Eldridge, 47 


Minn. 210, 49 NW 679, 13 LRA 411. 
N. J.—Nixon y. Walter, 41 N. J. 

Eq. 103, 3 A 385 [rev on other 

grounds 43 N. J. Eq. 627, 13 A 617]. 

N. Y.—In re Buffalo, 206 N. Y. 319, 
99 NE 850; Mulry v. Norton, 100 N. 
Y. 424, 3 NE 581, 53 AmR 206; Hast 
Hampton y. Kirk, 84 N. Y. 215, 38 
AmR 505; Nasha Holding Corp. v. 
Ridge Bldg. Corp., 221 App. Div. 238, 
242, 223 NYS 223. 

Or.—Hume y. Rouge River Pack- 
ine Combi Orn Zon, ese. esol 92-0 
1065, 96 P 865, 131 AmSR 732, 31 
LRANS~ 396; Wilson v. Shiveley, 11 
Or. 215, 4 P 324. 

“The loss of lands by the perma- 
nent encroachment of the waters is 
one of the hazards incident to littoral 
or riparian ownership.” In re Buf-- 
falo; 206 N. Y. 319,325, 99 NE 3850: 
To same effect see East Hampton vy. 
Kirk, 84 N. Y. +215, 38 AmR 505. 

“Land encroached upon by naviga- 
ble waters ceased to belong to the 
former owner.’ Nasha Holding Corp. 
v. Ridge Bldg. Corp., supra. 

[a] Mlustration.—Where one of 
the boundaries in a conveyance of a 
strip of a part of the upland owned 
by the grantor is high-water mark 
and by encroachment of the waters 
the land was submerged and lost, the 
grantee cannot claim a strip bounded 
by the new high-water mark. Nixon 
v. Walter, 41 N. J. Eq. 108, 3 A’ 385 
{rev on other grounds 43 N. J. Eq. 
627,18 A 617]. 

[b] Rivers to which rule applies. 
—“‘The doctrine that the owner takes 
the risk of the inerease or diminu- 
tion of his land by the action of the 
water applies as well to rivers that 
are strong and swift, to those that 
overflow their banks, and whether or 
not dykes and other defenses are 
necessary to keep the water within 
its proper limits.” Philadelphia Co. 


v. Stimson; 228 U. S. 605, 624, 32 
SCt 340, 56 L. ed. 570. 

[c] “The test as to what is 
gradual and imperceptible in the 


sense of the rule, is that though 


the witnesses may see from time to 
time that progress has been made, 
they could not perceive it while the 
process was going on.” SEL Clair 
County v. Lovingston, 23 Wall. (U. 
S.) 46, 68, 23 L. ed. 59 [quot Phila- 
delphia Co. v. Stimson, 223 U. S. 605, 
624, 32 SCt 340, 56 L. ed. 570]. 

35. Payne v. Hall, 192 Iowa 780, 
185 NW 912; Gilbert v. Eldridge, 47 
Minn. 210, 49 NW 679, 13 LRA 411; 
In re Buffalo, 206 N. Y. 319, 99 NE 
850; Mulry v. Norton, 100 N. Y. 424, 
3 NE 581, 53 AmR 206; Hume v. 
Rogue River Packing Co., 51 Or. 
237, 83 P 391, 92 P 1065, 96 P 865, 
131 AmSR 732, 31 LRANS 396; Wil- 


con Vin Soiveley. 1 Ores2l bo. ano 
36. Matter of Hull, ete, R. Co, 
5 M. & W. 827, 151 Reprint 139. 
87. Mulry v. Norton, 100 N. Y. 
424, 3 NE 581, 53 AmR 206. See 


State v. Muncie Pulp Co., 119 Tenn. 
47, 104 SW 437 [quot Mulry v. Nor- 


ton, supra]. 

38. Mulry v. Norton, 100 N. Y. 
424, 3 NE 581, 53 AmR 206. See 
State v. Muncie Pulp Co., 119 Tenn. 
47, 104 SW 4387, 458 [quot Mulry v. 
Norton, supra]. 

39. Mulry v. Norton, 100 N. Y. 
424, 3 NE 581, 53 AmR 206. 

40. Mulry v. Norton, supra. See 
State v. Muncie Pulp Co., 119 Tenn. 
47, 104 SW 487 [quot Mulry v. Nor- 
ton, supra]. 

41. In re Buffalo, 206 N. Y. 319, 
99 NE 850. 

42. In re Buffalo, supra. 


43. In re Buffalo, supra. 
44. In re Buffalo, supra, 
45. Welles y. Bailey, 55 Conn. 292, 


10 A 565, 3 AmMSR 48; Nasha Holding 
Corp. v. Ridge Bidg. Corp., 221 App. 
Div. 238, 223 NYS 223. See Gilbert 
v. Eldridge, 47 Minn, 210, 49 NW 
679, 18 LRA 411. 

46. Nasha Holding Corp. v. Ridge 
Bldg. Corp., ‘221 App. Diy, 238, 233 
NYS 223. See Gilbert v. Eldridge, 47 
Minn. 210, 49 NW 679, 13 LRA 411. 

47. Gilbert v. Eldridge, supra. 

Reclamation of submerged lands 
generally see Supra §§ 161-171. 

48. Reappearance of land after 
submergence see infra § 205. 

Reclamation of submerged lands 
see supra §§ 161-171. 
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tides so that they are covered by the sea water in 
ordinary tides*® or even during low tides.°° The 
owners of land submerged by the creation of a navi- 
gable lake by an earthquake do not lose.title to 
their tracts so long as they can be reasonably iden- 
tified.54 Title to lands submerged by the artificial 
raising of the level of the waters of a lake by a 
dam has been held to pass to the state.°? 

[§ 205] N. Reappearance of Land after Sub- 
mergence or Hrosion. Where, after submergence, 
the water disappears from the land, either by grad- 
ual retirement or elevation of the land by natural 
or artificial means, and its identity can be estab- 
lished by reasonable marks, or by situation or hound- 
ary lines, the proprietorship returns to the original 
owner,°? and while the principles governing the 
acquisition of land by accretion or reliction have 
a bearing upon the case, they are not strictly de- 
terminative of the controversy.®* It has been held, 
however, that if part of the mainland is gradually 
washed away and such land re-forms in the stream, 
but not beginning at the water’s edge, it does not 
belong to the riparian proprietor, although within 
the boundaries of the original survey,>> unless the 
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rule has been changed by statute.°° Where a tract 
of land originally not contiguous to a stream or 
other navigable body of water becomes so through 
the gradual washing away of an intervening tract 
so that the boundary line is destroyed, the rule 
which appears to be more commonly accepted is 
that such tract becomes riparian and is entitled to 
accretions, even though they~extend over the loca- 
tion of the former boundary line.®*’ According to 
other authorities, however, the original nonriparian 
owner takes only to his former boundary line as 
restored.° Where the original riparian owner’s 
land has not completely disappeared by erosion, 
accretions to what remains of his land restore his 
rights as against the owner of the remote tract 
whose land in the course of the erosion. had in part 
become riparian.*® But it has been held that, where, 
in such a case, the remote owner has lost part of 
his own land in the course of the erosion, he is 
entitled not only to ajl land formed by accretion 
within the original lines of his boundaries, but 
also to an equitable proportion of the land formed 
off the original riparian owner’s remaining land.®? 


49. Buzon y. Manila, 13 Philip- 
pine 324, 

50. Buzon vy. Manila, supra. 

51. State v. West Tennessee Land 
Co., 127 Tenn. 575, 158 SW 746, Ann 
Cas1914B 1043. 

[a] Reason for rule.—‘“It would 
seem, on principle, that the title to 
the land would be unaffected by the 
formation of the lake, and its own- 
ers would be entitled to its use and 
its enjoyment as long as they can 
reasonably identify it and fix its 
poundaries. It is proven in this case 
that the Donerty grants can still be 
identified, and their boundaries are 
reasonably well established. The 
waters of the lake are cleary and 
many of the monuments of boundary 
can still be identified. ... As these 
lands were grantable by North Caro- 
lina, and were subject to private own- 
ership before the formation of the 
lake, we are of opinion that the 
mere fact that they have since be- 
come submerged by a body of navi- 
gable water does not deprive the 
owners of their title to the land as 
long as they can be reasonably iden- 
tified.” State v. West Tennessee 
Land Co.; 127 ,Tenn. 675, 597, 158 
Sw 746, AnnCas1914B 1043, 

52. Atty.-Gen. vy. Bay Boom Wild 
Crh etc., Co., 172 Wis. 3638, 178 NW 
569. 

53. U. S.—Kansas v. Meriwether, 
182 Fed. 457, 106 CCA 191; Van De- 
venter v. Lott, 172, Fed. 574 [aff 
180 Fed. 378, 108 CCA 524]; Elliot 
v. Atlantic City, 149 Fed. 849; Stock- 
ley v. Cissna, 119 Fed. 812, 56 CCA 


324; Widdicombe v, Rosemiller, 118 
Fed. 295. 
Ark.—Wallace v. Driver, 61 Ark. 


429, 33 SW 641, 31 LRA 317. 
I1l.—Randolph y. Hinck, 277 Ill. 11, 
115 NE 182; Chicago Real Est. Bd. 
v. Mullenbach, 184 Ill. A. 487. 
Iowa.—Payne v. Hall, 192 Iowa 
780, 185 NW 912. 
Kan.—Wood v. McAlpine, 85 Kan. 
657, 118 P 1060, 86 Kan. 804, 121 P 


91:6. 
La.—Hughes v. Birney, 107 La. 
664, 32 S 30. ‘ 


Mo.—Hobart-Lee Tie Co. v. Grab- 
ner, 206 Mo. A, 96, 219 SW 975. 
. N. Y.—Mulroy v. Norton, 100 N. 


VI. LAND UNDER WATER*'* 


[§ 206] A. Definitions and Scope of Chapter. The 
extent of land actually covered by any navigable 


fall of the tide, 


Y. 426, 3 NE 581, 53 AmR 206; Mur- 
phy v. Norton, 61 HowPr 197. 

Oh.—Baumhart v. McClure, 21 Oh. 
A. 491,.153 NE 211. 

S. D.—Erickson y. Horlyk, 48 S. 
D. 544, 205 NW 613; Allard v. Cur- 
ran, 41 S. D. 73, 168 NW 761; Maw 
Pao eae 37° S../D. “75, L566) NW, 


Tenn.—Keel v. Sutton, 142 Tenn. 
341, 219 SW 851; State v. Muncie 
Pulp Co., 119 Tenn. 47, 104 SW 437. 

Tex.—Marks v. Sambrano, (Civ. A.) 
170 SW 546. 

[a] Length of time of submersion 
is immaterial. Keel v. Sutton, 142 
Tenn. 341,.219 SW 351. 

[b] Title to an island is not lost 
where it was totally submerged for 
a considerable period of time but has 
reappeared and is capable of identi- 
fication. Randolph vy. Hinck, 277 Il. 
11, 115. NE 182, 

[c] Where land embraced within 
the lines of a street as dedicated was 
subsequently eaten away by tide- 
water and thereafter replaced by ac- 
cretion, the land so added was sub- 
ject to the easement created by the 
dedication. Elliot v, Atlantic City, 
149 Fed. 849. 

[d] Burden of proof.—One claim- 
ing a lot by accretion as against one 
having title before its submergence 
has the burden of proving that the 
lot became submerged by erosion and 
not avulsion. Baumhart vy. McClure, 
21 Ob As e498, 4 LoS NE wide 


54. Hughes v, Birney, 107 La. 664, 
8245.00 0. 
55. Payne v. Hall, 192 Iowa 780, 


185 NW 912; Northstine v, Feldmann, 
298 Mo., 365, 250 SW 589; Frank vy. 
Goddin, 193 Mo. 3890, 91 SW _ 1057, 
112 AmSR, 498; Cox y. Arnold, 129 
Mo. 337, 31 SW 592, 50 AmSR 450; 


Naylor v. Cox, 114 Mo. 232, 21 SW 
589. 
56. Mills v. Protho, 143 Ark. 117, 


219. SW_ 1017. 
57. Conn.—Welles v. Bailey, 55 
Conn. 292, 10 A 565, 3 AmSR 48. 
lowa.—Payne v. Hall, 192 lowa 780, 
185 NW 912. 


Kan.—Peuker y. Canter, 62 Kan. 
363,160 Rey 6L7. 
Mo.—Doebbeling v. Hall, 310 Mo. 


204, 274.SW 1049, 41 ALR 3882; Wid- 


water necessarily varies at times with the rise and 


stream, or lake.®? The term ‘‘land 


decombe v. Chiles, 173 Mo. 195, 73 SW 
444, 96 AmSR 507; Naylor y. Cox, 
114 Mo. 232, 21 SW 589. 

Nebr.—Yearsley v. Gipple, 104 
Nebr. 88, 175 NW 641, 8 LRA 636. 

N. Y.—Nasha Holding Corp. v. 
Ridge Bldg. Corp., 221 App. Div. 238, 
223 (NYS, 223, 

[a] For example (1) where the 
grantor of land retains a strip of 
land between the land conveyed and 
high-water mark, upon the submer- 
gence of such strip the grantees ac- 
quire riparian rights which are lost 
by the grantors. Nasha Holding 
Corp, v. Ridge Bldg. Corp., 221 App. 
Div. 238, 223 NYS 228. (2) Where 
the original riparian tract is only 
partially washed away, the owner 
acquires only the accretion formed 
in front thereof while the land which 
has become riparian through the 
washing away is entitled to accre- 
tion formed on its front. Doebbeling 
v. Hall, 310 Mo. 204, 274 SW 1049, 
41 ALR 382. : 

58. Ocean City Assoc. y. Shriver, 
64 N. J. L. 550, 46 A 690, 51 LRA 425; 
Baumhart v. McClure, 21 Oh. A. 491, 
153 NE 211; Erickson v. Horlyk, 48 
S. D, 544, 205 NW 613; Allard v. 
Curran, 41 S. D. 73, 168 NW 761. 

[a] Rule applied.—It has been 
held that, where a. plat is made of 
upland and of land beneath the water 
and land is sold, with reference to 
the plat, the fact that the water 
gradually encroaches upon one of 
the shore lots so as entirely to sub- 
merge it does not vest the title 
thereto in the owner of the adjacent 
inland block. Gilbert y. Eldridge, 47 
Minn. 210, 49 NW 679, 13 LRA 411. 

59. Crandall vy. Allen, 118 Mo, 403, 
24 SW 172, 22 LRA 591. 


60. Peuker v. Canter, 62 Kan. 363, 
631 peat. 
61. Land under water: 


As subject to condemnation see Emi- 

nent Domain §§ 85, 109. 
Reclamation and improvement of see 

supra §§ 161-165. 

62. Churchill Co. v. Kingsbury, 
178 Cal. 554, 558, 174. P 329, 

“There will always be some land 
that is covered or uncovered as the 
water is high or low.’ Churchill Co. 
v. Kingsbury, supra. 


*By Sranuey A. Hackurr (§§ 206-280). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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under water,’’ as used in this chapter, refers to land 
below high- water mark,®* and comprehends not only 
land perpetually covered by water, but also all the 
ground between ordinary high and low water 
marks or, in case of tidal waters, land which is 
alternately covered and uncovered daily by the rise 
and fall of the ordinary or neap tides,°* and which 
is included within the usual judicial definitions of 
empenen,” 22's *tlats.”e8? “isenshore,. 78?" “shore; 78° 
and ‘‘tidelands,’’®® these terms being synonymous 
in this respect.7° Sometimes, for convenience, lands 
under navigable waters to ordinary high-water mark 
are designated as ‘‘sovereignty lands,’’™! since, 
when located in a state, they belong to the state 
by virtue of its sovereignty.72 Some authorities 
regard the bed of a navigable stream or lake," or 
tidelands and shore lands,“* as land rather than 
water, but in other cases it is said that, in contem- 
plation of law, the soil lying below the line of 
ordinary high tide is water rather than land.7> As 
hereinafter shown, lands under navigable water are 
not ‘‘publie lands,’’?* or ‘‘swamp and overflowed 
lands,’’”* within the meaning of grants or statutes 
relating thereto. Land may be legally, although not 
physically, under water,’® as where it was formerly 
under water and has been filled in by some per- 
son or persons without authority.”? A presumption 
that certain lands are not in navigable water, even 
though they are subject to the ebp and flow of the 
tide, obtains where they are outside of a navigable 
channel of a certain width which a statute declares 
shall be maintained in the middle of a street,®° or 
where they are within certain blocks granted to a 
city by a statute evidently enacted for the purpose 
of enabling the city to put them in the possession 
of individuals for improvement and exclude their 
use for navigation.*+ 

Bank.®? In some jurisdictions the bank of a navi- 

63. “High water mark” defined see 
Boundaries §§ 74, 75; High 29 C. J. 
p 350; and infra text and note 94. 


64. Land to which ownership of 
state extends see infra § 213. 81. 


submerged land 
170. 
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see supra §§ 166-— 


80. Peo. v. Southern Pac. Co., 
Cal. 555, 170 -P 2294s 
Peo. v. Southern Pac. Co., su- 
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gable river includes all the land lying between the 
edge of the water at its ordinary low stage and the 
line which the edge of the water reaches at its 
ordinary high stage;8* and in this sense a bank is 
within the scope of this chapter; but there are nu- 
merous other definitions of ‘‘bank,’’®4 and where 
the term is so defined as to relate to land above 
ordinary high-water mark, it is not within the scope 
of this chapter. 

Bed. The ownership of the beds of navigable 
waters is treated in this chapter.®® According to 
some authorities the bed of a navigable stream 
extends to the high-water mark*® and includes the 
shore,** but according to other authorities the bed 
of a navigable river or lake is only the land covered 
by the water at its ordinary low stage®® and does 
not include the shore,®® and still other authorities 
hold that the bed of a stream is that portion of its 
soil covered by the water under normal conditions 
and seasons,?° or state various definitions cf the 
term.?+ 

High-water mark.°2 The term ‘‘high-water 
mark,’’ as applied to tide waters, is defined else- 
where in this work.°* The high-water mark of a 
navigable lake or stream in which the tide does 
not ebb and flow is the point below which the pres- 
ence and action of the water are so common and 
usual and so long continued in all ordinary years 
as to mark upon the soil a character distinct from 
that of the banks with respect to vegetation as 
well as with respect to the soil itself.°4 By ‘‘ordi- 
nary high-water mark’’ is meant the point on the 
bank or shore up to which the presence and action 
of the water is so continuous as to leave a dis- 
tinct mark either by erosion, destruction of ter- 
restrial vegetation, or other easily recognized char- 
acteristic.°° The term refers to the line to which 
high water ordinarily reaches,®°* and not the line 
stroyed. It is the land upon which 
the waters have visibly asserted their 
dominion, and does not extend to or 


include that upon which grasses, 
shrubs, and trees grow, though cov- 
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65. See Beach 7 C. J. p 1016. pra. ered by the great annual rises’’). 

“Public beach” defined see Beach 82. Cross references: 91. “Bed” defined see Bed 7 C. J. 
Tae dest EO dk te “Bank” distinguished from “bed,” |p 1022. 

66. See Boundaries § 7; Flat § 2. “beach,” and-‘‘shore”’ see Bank § 2 92. “High-water line’ defined see 


67. See Boundaries § 7; Sea-Shore]} Use of bank by: 


High 29 C: J. p 359. 


Too Cyc T278y. 
68. See Boundaries § 7; Shore [36 
Cyc 432]. 
69. See Tide-Lands [388 Cyc 303]. 
70. Synonymity of: 
“Beach’’ and “shore” see Beach 7 C. 
; Shore [86 Cyc 433]. 
“shore” see Boundaries 
§ 7; Shore [36 Cyc 433]. 
“Tide-lands” and ‘‘beach” or ‘shore’ 
see Tide-Lands [38 Cyc 303]. 
71. Martin v. Busch, (Fla.) 112 S 


274. 
See infra § 212. 
73. Angelo v. Railroad Commn., 
(Wis.) 217 NW 570; Green Bay, etc., 


Canal Co. v. Telulah Paper Co., 140 
Wis. 417, 122 NW 1062 
74. Hauge v. Walton, 72 Wash. 


554, 181 P 248. 

75. De Meritt v. Robison, 102 Tex, 
358, 116 SW 796. 

76. See infra § 244. 

77. See infra § 239. 

73. Tigi aes v. Passaic, 84 N. 
J. GL. 149, 86 A 59 

79. Weinberger vy. Passaic, supra; 
Tiffany v. Oyster Bay, 934 ING FY 
15, 136 NB B34, 24 ALR 1267. And 
see Peo. v. Land Office Comrs., 135 
N.Y. 447, 450, 32 NE 139 (as be- 
tween the state and a person filling 
in submerged land without right to 
do so, the land legally remains land 
“under water” and is to be dealt with 
as such). 

Effect of authorized filling in of 


Navigators see supra § 55. 

Public see supra § 142. 

Riparian owners see supra §§ 156— 
158 


83. Wemple v. Eastham, 150 La. 
247, 90 S 637. 

84. See Bank § 

85. See infra §§ Bs: 214. 

86. Armstrong v. Pincus, 81 Or. 
156, 158 P 662; Micelli v. Andrus, 
GIO Vs 0k oT. ‘ 

87. Apalachicola Land, etc., Co. v. 
McRae, 86 Fla. 393, 98 S 505; Brickell 
v..Tramel, 77 Fla. 544, 82 S 221; 
Ferry Pass Inspectors’, ete., Assoc. 
vy. Whites River Inspectors’, etc., As- 
soc., 57 Fla. 399, 402, 48 S 643, 22 
LRANS 345; State v. Gerbing, 56 
Fla. 608, 47 S 3538, 22 LRANS 337. 
And see Bed 7 C. J. p 1023. 

“The shore or space between high 
and low water mark is a part of the 
bed of navigable waters.” Ferry 
Pass Inspectors’, etc, Assoc. v. 
Whites River Inspectors’, etc., As- 
soc., supra. 

88. Wemple v.. Eastham, 150 La. 
247, 90 S 687, 

89. State v. Standard Oil Co. 164 
La. 334, 1138 S 867. 

90. King v. Schaff; (Tex. Civ. A.) 
204 SW 10389. And see Harrison v. 
Fite, 148 Fed. 781, 788, 78 CCA 447 
(“The bed of the river is that soil 
so usually covered by water that it 
is wrested from vegetation and its 
value for agricultural purposes is de- 


93. See Boundaries § 74; High 29 
Ci J.-p 350. 

94. 2 Farnham Waters and Water 
Rights § 417 [quot Sun Dial Ranch 
v. May Land Co., 61 Or, 205, 213, 119 
P 758; State v. Charleston, 91 W. 
Va. 318, 112 SE 577]. 

[a] Other definitions—(1) ‘The 
line which the river impresses on 
the soil by covering it for sufficient 
periods to deprive it of vegetation 
and to destroy its value for agricul- 
ture.” Raide v. Dollar, 34 Ida. 682, 
689, 203 P 469. To same effect State 
v. Thomas, 173 Iowa 408, 155 NW 
859; In re Minnetonka Lake Impr., 
56 Minn. 513, 58 NW 295, 45 AmSR 
494, (2) “The line in the river bank 
reached by the water when the river 
is ordinarily full and the water ordi- 
narily high, and not the highest point 
to which the water has been known 
to rise in time of extraordinary 
freshet.’” State v. Charleston, 91 W. 
Va, 318,321) 212 ‘SH 77 

95. Diana Shooting Club v. Hust- 
ing, 156 Wis. 261, 145 NW 816, Ann 


Cas1915C 1148. 

96. Cedar Rapids v. Marshall, 199 
Iowa 1262, 203 NW 982. 

[a] “The line of ordinary high 
water is the line to which the water 
rises in the seasons of ordinary high > 
water or the line at which the pres- 
ence of water is continued for such 


length of time as to mark upon the 
soil and vegetation a distinct charac- 
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reached by unusual floods.%” 


ebbs and flows.® 


Shore lands. 


of ordinary high water.’ 


ter.” Pacific El. Co. v. Portland, 65 
ee 349, 389, 133 P 72, 46 LRANS 
63. 


97. Cedar, Rapids v. Marshall, 199 
Iowa 1262, 203 NW 932. 

98. Anderson v. Ray, 37 S. D. 17, 
156 NW 591. 

99. Martin v. Busch, (Fla.) 112 8 
274. And see cases infra this note. 

[a] The line of ordinary high 
water “should be ascertained by an 
examination of the bed and banks 
of the river, and by taking into con- 
sideration all the circumstances and 
all the natural objects connected 
therewith, and by ascertaining where 
the presence and action of water are 
so common and usual and so long 
continued in all ordinary years as 
to mark upon the soil of the bed a 
character distinct from that of the 
banks.” Pacific El. Co. v. Portland, 
Be eats 349, 389, 133 P 72, 46 LRANS 
{b] Difficulty of ascertainment.— 
(1) “In flat territory or because of 
peculiar conditions, there may be lit- 
tle if any shore to navigable waters, 
or the elevation may be slight and 
the water at the outer edges may be 
shallow and affected by vegetable 
growth or other conditions, and the 
line of ordinary high-water mark 
may be difficult of accurate ascer- 
tainment.’’ Martin v. Busch, (Fla.) 
112 S 274, 283. (2) “Where the bank 
or shore at any particular place is 
of such a character that it is im- 
possible or difficult to ascertain 
where the point of ordinary high- 
water mark is, recourse may be had 
to other places on the bank or shore 
of the same stream or lake to deter- 
mine whether a given stage of water 
is above or below ordinary high- 
water mark.’ Diana Shooting Club 
v. Husting, 156 Wis. 261, 272, 145 NW 
816, AnnCas1915C 1148. 

[ec] “Marks upon the ground or 
upon local objects that are more or 
less permanent may be considered in 
connection with competent testi- 
mony and other evidence in deter- 
mining the true line of ordinary high- 


water mark.” Martin v. Busch, 
(Fla.) 112 S 274, 283. 

{d] Official establishment. — (1) 
“When the line of ordinary high-~- 


water mark is duly ascertained and 
established by competent authority, 
such line should be regarded as the 
true line, unless duly impeached for 
fraud or mistake.” Martin v. Busch, 
(Fla.) 112 S ,274, 283, 284. (2) An 
official meander line made for the 
purpose of ascertaining, locating, and 
establishing the line between lands 
under a navigable lake and adjacent 
‘swamp and overflowed lands, is pre- 
sumably the true ordinary high-water 
mark and should be regarded as 


The high-water mark, 
or ordinary high-water mark, is to be ascertained 
according to the facts at hand in each ease;°* and, 
for this purpose, the best evidence obtainable and 
the best methods available should be utilized.%® 
Low-water mark, in fresh waters, is the point to 
which the water recedes at its lowest stage,’ and, 
in tidewaters, the margin of the sea when the tide 
is out,? or one of the limits within which the tide 
The term relates to normal, cus- 
tomary, or ordinary low water, uninfluenced by spe- 
cial seasons, winds, or other circumstances.* 
A state having title to the shores 
and beds of navigable rivers and lakes up to and 
including the line of ordinary high water® may de- 
clare what portion of such lands shall constitute 
shore lands;* and in some instances shore lands 
are defined by statute as lands bordering on the 
shores of navigable lakes and rivers below the line 
While such a statutory 
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settled.1? 


such, when not impeached. Martin 
v. Busch, supra (‘‘Where a meander 
line is run under state authority for 
the purpose of identifying, locating, 
and establishing the true line of or- 
dinary high-water mark of a body 
of navigable water, and the lands be- 
low high-water mark are sovereignty 
lands, and the lands above high- 
water mark are swamp and over- 
flowed lands or other uplands sub- 
ject to ordinary private ownership, 
in such case the meander line, if so 
intended, and if duly and fairly as- 
certained and established, becomes, 
and, unless duly impeached, continues 
to be, a boundary line limiting the 
extent of conveyances of the adja- 
cent uplands or of permissible grants 
or conveyances of the sovereignty 


lands below ordinary high-water 
mark’’). 
[e] Evidence held to sustain trial 


court’s finding locating the ordinary 
high-water mark of Cedar River in 
the city of Cedar Rapids as one hun- 
dred and twenty-one feet westerly 
from the west line of First Street. 
Cedar Rapids v. Marshall, 199 Iowa 
1262, 2083 NW 922. 

1. See Boundaries § 75; Low 38 
Ca Supe S20; 

2. See Low. 38.C._J.. p 325. 

3. See Boundaries § 74. 

4 Scott v. Doughty, 124 Va. 358, 
97 SE 802. 

5 See infra §§ 2138, 214. 

6 Van Siclen v. Muir, 
38, 89 P 188. 

7. See statutory provisions, 

8 Van Siclen v. Muir, 46 Wash. 
38, 89 P 188. 

9. Van Siclen v, Muir, supra. 

10. Van Siclen v. Muir, supra. 

11. Van Siclen v. Muir, supra. 

12. State v. Sturtevant, 76 Wash. 
158, 185 P.10385, 188 P 650, 86 Wash. 
Ly 245) P33. 

13. Morris Canal, 
Brown, 27 N. J. L, 33. 

14. Dincans v. Keeran, (Tex. Civ. 
A.) 192 SW 603. 

[a] “By the term ‘highest tide’ 
we must not be understood to mean 
the highest crest of storm driven 
sea water.’ Dincans v. Keeran, (Tex. 
Civ. A.) 192 SW 608,. 604, 

15. U. S.—Massachusetts vy. New 
York, 271 U.., S.66,,,46.SCt..367, 70), L: 
ed. 838; McGilvra v.. Ross, 161 Fed. 
398 [aff 164 Fed. .604, 90 CCA 398 
(rev on other grounds 215 U.S. 70, 
30 SCt 27, 54 L. ed. 95)]; McCloskey 
v. Pacific Coast Co., 160 Fed. 794, 
87 CCA 568, 22 LRANS 673; Carroll 
v. Price, 81 Fed. 137; i 

Ark.—St, Louis, etc., R. Co. v. 
Ramsey, 538 Ark. 314, 13 SW 9381, 22 
AmSR 195, 8 LRA 559. 

Fla.—Brickell v. Trammel, 77. Fla. 
544, 82 S 221; Broward vy. Mabry, 58 


46 Wash, 
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~{£§§ 206-207 


description is not definite where harbor lines have 
not been established,® since it does not define the 
water boundary of the lands,® it certainly includes 
all lands lying between the boundary line of the 
upland and low water,!® and may include the land 
lying between such boundary line and water of suffi- 
cient depth for ordinary navigation." 
hand, when the inner harbor line is defined by the 
state, the water boundary of shore lands becomes 


On the other 


The shore line of navigable water is, under some 
statutes, the edge of the water at ordinary high 
water ;'* but under the civil law it is the line marked 
by the highest tide.14 

[§ 207] B. Ownership—1. In General—a. In Eng- 
land and Canada. 
merous cases that by the common law of England 
the title of all land covered by navigable waters 
in which the tide ebbs and flows is held by the 
crown'® in trust, however, for the people of the 


It is held or recognized in nu- 


Fla. 398, 50 S 826. 

Ida.—Johnson y. Johnson, 14 Ida. 
561, 95 P 499, 24 LRANS 1240; Moss 
v. Ramey, 14 Ida. 598, 95 P 513 [both 


overr on other grounds Moss v. 
Ramey, 25 Ida, 1, 136 P 608 (aff 239 
U: 7S. 538; 36." SEC 183) 60> da ace. 
425) ]. 


Mass.—Com. y. Charlestown, 1 
Pick. 180, 11 AmD 161. 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139. 

Mont.—Herrin v. Sutherland, 74 
Mont. 587, 241 P 328, 42 ALR 937. 


Nebr.—Kinkead v. Turgeon, 74 
Nebr. 573, 104 NW 1061, 109 NW 
744, 121 AmSR 740, 1 LRANS 762, 
7 LRANS 316, 13 AnnCas 43. 

N. Y.—Fulton Light, ete., Co. v. 
State, 200 N. Y. 400, 94 NE 199, 37 


LRANS 307 [rearg den in 202 N. Y. 
548, 95 NE 1129]; Lewis Blue Point 
Oyster Cultivation Co. v. Briggs, 198 
N. Y. 287, 91 NE 846, 34 LRANS 1084, 
19 AnnCas 694 [aff 229 U. S. 82, 33° 
SCt 679, 57 L. ed. 1088, AnnCas1915A 
232]; Furman vy. New York, 10 N. 
Y..567; Brookhaven v. Smith, 98 App. 
Div. 212, 90 NYS 646 [rev on other 
grounds 188 N. Y. 74, 80 NE 665]. 
Or.—Pacific El. Co. v. Portland, 65 
Or. 349, 133° P 72, 46 LRANS 3633 . 
Micelli v. Andrus, 61 Or. 78, 120 P 


737. 

Utah.—State v. Rolio, 262 P 987. 

Eng. — Atty.-Gen. v. Emerson, 
[1891] A. C. 649; Atty.-Gen. v. Tom- 
line, 14 Ch. D. 58; Lowe v. Govett, 
3 B. & Ad. 868, 23 ECL 376, 110 Re- 
print 317; Whitstable Free Fishers 
v. Ganny 20 C258. Ni sated crud elo ECL 
1,°144. Reprint 1003, 11. H.’ L.. Cas: 
192, 11 Reprint 1305; River Bamne’s 
Case, Davys 152; Atty.-Gen. v. Cham- 
bers, 4 De G. M. & G, 206, 53 EngCh 
159, 43 Reprint 486, 27 EngL& Bq 
242, 17.ERC 555; Rex v. Smith, 2 
Doug]. 441, 99 Reprint 283; Malcom- 
son” vO’ Dea; 10... f., Cast 593 aan 
Reprint 1155, 12 ERC 169; Kirby v. 
Gibs, 2 Keb. 294, 84 Reprint 183; 
Atty.-Gen. vy. Parmeter, 10 Price 378,. 
147 Reprint 345, 23 ERC 672; Atty.- 
Gen, v. Johnson, 2 Wils. Ch. 87, 37 
Reprint 240. 

“By the common law of England, 
the title and dominion of the sea,and 
of rivers and arms of the sea where 
the tide ebbs and flows, and of all 
the lands below high-water mark, 
within the jurisdiction of the crown 
of England, are in the king, These 
waters and the land which they cover 
are not capable of ordinary occupa- 
tion, cultivation, and improvement, 
and their primary uses are public in 
their nature, for highways of navi- 
gation and commerce, and for fishing 
purposes by all the king’s subjects. 
Therefore the title jus privatum in 
such lands, as of waste and unoccu-: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 207-209], 


realm.*® Such ownership extends to the bank, shicibos 
or space between high and low water marks, ut and a 
riparian owner owns only to high-water mark. 18°'70n 
the other hand land under nontidal waters is private 
property’? and belongs to the riparian owners,?° an 
owner of adjacent land on either side of-the stream 
owning to the center or thread of the stream;?+ 
but where such waters are navigable in fact,2? pri- 
vate ownership is subject to the right of the public 
to use the waters for passage and transportation,?* 
so that, so far as the public right is concerned, it 
is immaterial whether the title to the bed of a 
stream is in the crown or a private owner.” 

In Canada land covered by tidal waters is owned 
by the ecrown,”> subject to the public right of navi- 
gation.*° Indeed it is asserted in some cases that 
the title to the soil or bed of navigable rivers gen- 
erally is in the crown.?* . Also it is held by the 
courts of some provinces that the title to the soil 
under the waters of a nontidal river is vested in 
the crown in the right of the Dominion of Canada,?8 
and that the common-law presumption of riparian 
ownership ad medium filum, being inapplicable to 
conditions existing in the provinee,?® does not ob- 
tain therein;®° but in other provinces the courts 
apply the common-law presumption. that the ripa- 
rian owner has title to the middle of a nontidal 
navigable stream,*! although they also hold that this 
presumption is rebuttable,?? and has been rebutted 
in the case of the St. Lawrence River,®* the title 
pied lands, belongs to the king as 
the sovereign; and the dominion jus 
publicum is vested in him as_ the 
representative of the nation and for 
the public good.’ Pacific El. Co. v. 
Portland, 65 Or. 349, 379, 133 P 72,| 366. 
46 LRANS 363. 

[a] “At an early date in England 
title to the land beneath the sea and 
tidal rivers was conceived to be in 


the king.” Herrin v. Sutherland, 74 
Mont. 587, 594, 241 P 328, 42 ALR 


“whatever *ts origin, the rule 
that the soil o tidal navigable 
rivers belongs to the crown has been 
consistently followed for several cen- 
turies as the common law of Eng- 
ljand.” State v. Korrer, 127 Minn. 
60, 64, 146 NW 617, 1095, LRA 
LILCC 139. 

Application of rule to submerged 
land in English colonies in America 
see infra § 210. 

16. U. S.—Illinois Cent. R. Co. v. 
WMAnOLS, eA Mee Settos ly, Ls .SCtr i110; 
36 L. ed. 1018. lok 

Ark.—St. Louis, ete, R. Co. v. 
Ramsey, 53 Ark. 314, 13 SW 931, 22 
AmSR 195, 8 LRA 559. 

Fla.—Brickell v. Trammell, 77 Fla. 
544, 82 S 221; Broward v. Mabry, 58 
Fla. 398, 50 S 826. See Merrill-Ste- 
vens Co. v. Durkee, 62 Fla. 549, 57 S 


7 Wall. 


Ch. 1, 
21. 
573, 104 


316, 18 AnnCas 43; 
Co. v. State, 
199, 
N. 548, 95 
Rolio, (Utah) 262 
v. Korrer, 127 


the point). 
22. 


29]. 
24. 
Supra. 
25. 


Co., Ltd., 
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567, 58 L. ed. 850. 


[1896] 1 Ch. 78. 

Kinkead v..Turgeon, 74 Nebr. 
NW. 1061, 
AmSR 740, 1 LRANS 762, 7 LRANS 


200 N. Y. 400, 94 NE 
37 LRANS 307 [rearg den 202 
NY NE 1129]; 


Minn. 
617, 1095, LRA1I916C 139 (discussing 


Nontidal waters as nonnavi- 
gable at common law see supra § 3. 

23. Fulton Light, etc., 
200 N. Y. 400, 94. NE 199, 37 LRANS 
pte [rearg den 202) N.Y.) 5438, 95: NE 


Fulton Light, etc., Co. v. State, 


Capital City Canning, etc., 
Ltd. v. Anglo-British, 
LL BrCl V8 83,— 2 Mest LR O95 
Turnbull, v. Saunders, 
60 DomLR 666 (land below medium 
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to the soil under this river and the great chain of 
lakes in its course, from its source to the sea, being 
held to be vested in the crown,** as representing the 
provinees,®® and not, under the rule of the common 
law, in the riparian proprietors ad medium filum 
aquee.*° 

[§ 208] b. In United States—(1) In General. It 
is a-principle derived from the English common 
law*’ and firmly established in the United States 
that the title to the soil under navigable waters 
is in the sovereign,®® except so far as private rights 
in it have been acquired by express grant®? or 
preseription.*° The rule is apphed both to the ter- 
ritory of the United States*! and to land within 
the confines of the states,*? whether they are, origi- 
nal states*® or states admitted into the Union since 
the adoption of the constitution.*4 

[§ 209] (2) What Law Governs.*® Subject to the 
paramount authority of congress to control navi- 
gation so far as may be necessary for the regula- 
tion of commerce among the states and with foreign 
nations,*® each state has authority to establish for 
itself such rules of property as it may deem expe- 
dient in respect of the ownership of the lands form- 
ing the beds and banks of navigable waters within 


- its borders;*7 and the ownership of such lands, as 


between the state and riparian owners, is to be de- 
termined according to the local law of the state 
in which they are situated.*® However, the ques- 


322; Dixson v. Snetsinger, 23 U. C. 
Minn. —Schurmeier v. St. Paul, ete.,| C. P. 235. 
R. Co., 10 Minn. 82, 88 AmD 59 {aff 35. Reg. v. Moss, 26 Can. S. C. 
(Uy 8S.) 5272, .19 L., ed. 74]. 223 
Miss.—Morgan y. Reading, 11 Miss. G 36. eee vy. Snetsinger, 23 U. C. 
een 5. 
Mont.—Herrin v. Sutherland, 74 37. Massachusetts v. New York, 
Mont. 587, 241 P 328, 42 ALR 987. 271. Us So. Odie 46. SCU A35.7, 70) daa ede 
Eng.—Hindson v. Ashby, [1896] 2] 838. 


Rule under common law of Eng- 
land see supra § 207. 

38. Massachusetts v. New York, 
20) U. S..765;- 465 SCt85 Fa 970 Tei ved: 
838. 

29. 
supra. 

Public grants see 


109 NW 744, 121 


Fulton Light, etc., 
Massachusetts v. New York, 


infra §§ 223— 
243. 


40. Massachusetts v. New York, 
65,46 SCti357; 70 Ln ed- 


State v. 
See State 
148 NW 


P87. 
60, 


possession see infra § 247. 
infra §. 211; 

infra §§ 212-215. 

infra §§ 1222; 220. 

See infra §§ 212, 220. 

What law governs construc- 
of riparian 


Co. v. State, 


45. 
tion of public grants 
lands see infra § 261. 

46. . S.- ve Cress, 243 U.S. a6, 
37 SCt 380, 61 L. ed. 746; State v. 
Cleveland, ete., R,(Co., 94 Oh. St...61, 
113 NE 677, LRA1917A 1007. 

Power of congress over commerce 


Cos 
ete., Packing 


48 N. B. 502, 


428 (for the benefit of the whole peo-| tide); Atty.-Gen, vy. Perry, 15 U. C,|as extending to navigation see Com- 
ple). Cy. Pan di2g: merce § 34. 
N. Y.—Peo. v. New York, etc., Ferry 26. Capital City Canning, etc., Co., 47. Arkansas v. Tennessee, 246 U. 
Oi, GS a Nari, sole Ltd. v. Anglo-British, etc., Packing |S. 158, 88 SCt,: 301, 62 L. ed. 688, 
Or.—Micelli xh Andrus, 61 Or. 78,|Co., Ltd., 11 B. C. 333, 2 WestLR 59.| LRA1918D 258; U. S. v. Cress, 2438 
epee ior « 27. Atty.-Gen, v. Wynne, 2 OntWR| U.S. 316, 37 SCt 380, 61 L. ed. 746; 
Eng.—Whitstable Free Fisheries v.| 1132; Atty.-Gen. v. Perry, 15 U. C.| Waterford Electric Light, etc., Co. 
Gann, 20. Cl.B, IN. S321, 115 BCL 1, |) C..P. 3829 ; v. State, 208 App. Div. 278, 203 NYS 
144 Reprint 1003, 11 H. L. Cas. 192, 28. Re Iverson, 31 Man. 98, 57]858 [mod 117 Misc. 480, 191 NYS 
11 Reprint 1305. DomLR 184, [1921] 1 WestWkly 621.] 657, and aff 239 N. Y. 629 mem, 147 
17. Brickell v. Trammel, 77 Fla. 29. Re Iverson, supra. NE 225 mem]. 
544, 82 S 221; Broward v. Mabry, 30. Re Iverson, supra. Contra 48. U. S.—Fox River Paper Co. v. 
58 Fla, 398, 50 s 826; Furman v. New| Patton vy. Pioneer Nav., etc., Co., 21] Wisconsin R. Commn., 274 U. S. 651, 
York, 10 N. Y. 567. Mgn. 405. 47 SCt 669, 71 L. ed. 1279 [aff 189 
18. Tallassee Falls Mfg. Co. v. 31. Haggerty v. Latreille, 29 Ont.| Wis. 626, 208 NW 266]; U. S. v. 


State, 13 Ala. A. 623, 68 S 805 [rev 
on other grounds 194 Ala, 554, 69 S 
589]; Furman v. New York, 10 N. 
W567 Catt oN. Y. Super. 16; 

19. Ewing v. Colquhoun, 2 App. 
Cas. 839; Hargreaves vy. Diddams, L. 
R. 10 Q. B. 582; River Banne’s Case, 
Davys 152. 

20. U. S.—Archer v. Greenville 
Sand, etc., Co., 233 U. S. 60, 34 SCt 


Ont. L. 184 [mod 
32. 
L. 300, 5 OntWN 


Ont. L.184. 
33. 
supra. 


L. 300, 5 OntWN 3, 14 DomLR 532; 
Keewatin Power Co. 


Haggerty v. 
8, 14 DomLR 5323] v. 
Keewatin Power Co. 
Keewatin Power Co. y. Kenora, 


34 Reg. v. Moss, 


Chandler-Dunbar Water Power Co,, 


v, Kenora, 16| 229-U. S. 53, 33 SCt!667, 57 I ‘eds 
13 Ont. L. 237]. 1063; McGilvra- vai Ross; (215 Wisse: 
Latreille, 29 Ont.| 70, 30 SCt 27, 54 L. ed. 95; Shively 


Bowlby, 152 U. S. 1, 14 SCt 548, 
38 L. ed. 331; Barney v. Keokuk, 94 
U. S. 324, 24 L. ed. 224; Sioux City 
Bridge Co. v. Miller, 12 F, (2d) 41; 
Greenleaf Johnson Lumber Co. yv. U. 
S., 204 Fed. 489; Iowa v. Carr, 191 


v. Kenora, 16 


26 Can. S, C. 
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tion, whether a lake or other body of water is navi- 
gable within the meaning of the constitutional prin- 
ciple of equality among the several states under 
which the title to the beds of navigable waters 
passes to a state upon its admission to the Union,*® 
is one of federal law,°° and in determining it the 
federal courts are governed by the rule recognized 
and applied in the federal courts generally,*! rather 


than varying local rules.®? 


The Mexican law, under which the sovereign right 
of the government included lands up to the line of 
extraordinary high tide, is not applicable in deter- 
mining the respective sovereign rights of the United 
States and a state as to land ceded by Mexico to 
the United States and lying between the ordinary 
high-water mark and the hmit of unusual or ex- 


traordinary tides.°% 
[§ 210] (3) In Colonial Times. 


Fed. 257, 112 CCA 477; Harrison v. 
Fite, 148 Fed. 781, 78 CCA 447. 
Ida.—Miller v. Lewiston-Clarkston 
Canning Co., 35 Ida. 669, 209 P 194. 
Iowa.—Shortell vy. Des Moines> Hlec- 
tric Co., 186 Iowa 469, 172 NW 649. 
Kan.—State v. ‘Akers, 92 Kan. 169, 
140? FE? 637, AnnCas1916B 543 [aft 
0 tee Ss. 154, 38 SCt 55, 62 L, ed. 
Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139. 


N. Y.—Peo. v. New York, etce., 
Power Co., 219 App. Div. 114, 219 
NYS 497. 

Oh.—State v. Cleveland, etc., R. 


Co,, 94. Oh. St.».61, 413 NE; 677, LRA 
1917A 1007. 

Or.—Pacific El. Co. vy. Portland, 65 
Ma 349° 380, 1383) Bi i172) 446 LRANS 

“Mach state, according to its own 
views of policy and justice, has dealt 
with the lands under the water as 
it has deemed best for the public in- 
terests, reserving its own control 
over such lands or granting within 
its limits rights therein to individ- 
uals or corporations, whether owners 
of the adjoining upland or _ not. 
Therefore the title and rights of 
riparian owners in the soil below 
high-water mark are governed by the 
local laws of the several states, sub- 
ject to the rights granted by the 
federal Constitution to the United 
States for regulating and improving 
navigation.” Pacific El. Co. v. Port- 
land, supra. 

49. See infra § 220. 
wie generally see supra 

50. U.S. v. Holt State Bank, 270 
U. S.° 49, 46 SCt 197, 70 L. ed. 465. 


Bi... S. v. Holt State Bank, 
supra. 

“52. U. S. v. Holt State Bank, 
supra. 

53. F, A. Hihn Co. v, Santa Cruz, 
170, Cal. 436,400 1P. 62: 

54, Armour v. Newport, 43 R. I. 


211, 110 A 645. 


55. Ex p. Powell, 70 Fla. 363, 70 


S 392; Broward vy. Mabry, 58 Fla. 
398, 50 S 826. 
56, Federal ownership of beds of 


navigable rivers in District of Co- 
lumbia see District of Columbia § 384. 

57. Standard Dredging Co. v. Gro- 
mer, 5 Porto Rico Fed. 142. 

58. U. S.—Alaska Pac. Fisheries 
v. U. S., 240 Fed. 274, 153 CCA 200 
i. 248 U, S. 78,639 sct 40, 68 L. ed. 

Alaska.—Columbia Salmon Co, vy. 
Berg, 5 Alaska 538; U.'S. v. Me- 
Glinchy, 5 Alaska 4; Barron v. Alex- 
ander, 4 Alaska 591; Young v. Juneau, 
4 Alaska 3872; Pacific Coast Co. v. 
McCloskey, 8 Alaska 77; U. S. v. 


During the time 
when territory now comprising one of the states 
was a colony of Great Britain, the title to land 
under navigable waters or tidewaters within such 
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the territory.°° 


[§§ 209-212 


dsienks was held by the crawls in trust for the 
people of the realm.*® 

[§ 211] (4) Federal or Territorial Ownership.”® 
The title to land under navigable waters within the 
boundaries of a territory of the United States is 
held, not by the territory,°? but by the United 
States®® in trust for the whole people®® and the 
future state or states that may be erected out of 
Land under navigable water within 
the boundaries: of a state does not belong to the 
federal government. 

[§ 212] (5) State Ownership—(a) In General. 
The rules hereinafter stated as to state ownership 
of soil under navigable waters may be applicable in 
a particular state regardless of whether that state 
was one of the original states®? or was admitted 


to the Union after the adoption of the federal con- 


stitution.©? 


Roth, 2 Alaska 257; Sutter v. Heck- 
man, 1 Alaska 81. 

Okl.—State vy. Nolegs, 40 Okl. 479, 
139° P 943. 

Porto Rico.—Standard Dredging Co. 
v. Gromer, 5 Porto Rico Fed. 142; 
Peo. v, New York, etc., 
Porto Rico Fed, 248; Laurnaga v. 
Velez, 19 Porto Rico 275. 

Wash.—George v. Pierce County, 
111 Wash. 495, 191 P 406; Gifford v. 
Horton, 54 Wash. 595, 103 P 988. 

59. Shively v. Bowlby, 152 U. S. 
1, 14 SCt 548, 38 L. ed. 331; Tarpon 
Springs v. Smith, 81 Fla. 479, 88 S 
613; Ex p. Powell, 70 Fla. 363, 70 8 
392: State v. Bayou Johnson Oyster 


Co., 130 La. 604, 58 S 405; Collins 
v. Gerhardt, 237 Mich, 38, 211 NW 
115. 


60. U. S.—Shively v. Bowlby, 152 
DU. Sir lp 14eSCt 548; 138 idisl ied. as3h; 
Knight v. United Land Assoc., 142 
UicS 161, L2eSCt 258, sboli ‘ed. 974; 
U. S. v. Ashton, 170 Fed. 509 [app 
dism 220 U, S. 604, 31 SCt 718, 55 


L. ed. 605]. 
Alaska.—Barron v. Alexander, 4 
Alaska 591; Young v. Juneau, 4 


Alaska 872; Pacific Coast Co. v. Mc- 


Closkey, 3 Alaska 77; U. S. v. Roth, 
2 Alaska 257. 

Fla.—Martin v. Busch, 112 S 274; 
Tarpon Springs v. Smith, 81 Fla. 479, 
88 S 613; Ex p. Powell, 70 Fla. 363, 
70 S 392. 

La.—State v. Bayou Johnson Oys- 
ter Co., 130 La. 604, 58 S 405. 

Mich.—Collins v. Gerhardt, 237 
Mich. 38, 211 NW 115. 

Wash,—George v. Pierce County, 
111 Wash. 495, 191 P 406; Brace, 
etc., Mill Co.-v. State, 49 Wash. 326, 
95 P 278. 

Florida.—‘‘When, in July, 
1821, the United States took pos- 
session of ‘all the territories... 
known by the name of Hast and West 
Florida,’ and ‘the adjacent islands’ 
that were ceded by Spain and after- 
wards incorporated into the terri- 
tory of Florida, the laws of. the 
United States became applicable, and 
the United States took and held the 
lands under the navigable waters, in- 
cluding the shores or spaces between 
ordinary high and low water marks 
and tidelands, for the use and bene- 
fit of the state that was to be sub- 
sequently formed with rights of sov- 


ereignty.” Martin v. Busch, 112 § 
274, 2838. 
[b] The Northwest Territory and 


the land under navigable rivers and 
lakes in that territory were held by 
the United States in trust for future 
states to be created. Collins v. Ger- 
hardt, 237 Mich. 38, 211 NW 115. 
[c] Policy of government.— “The 
United States early adopted and con- 


SS\piCoxn dy’ 


Where a state owns lands under naviga- 
ble watérs,°** it holds the title not in a proprietary oe 
pacity®® or at least not exclusively in that capacity,** 


stantly has adhered to the policy of 
regarding lands under navigable 
waters in acquired territory, while 
under its sole dominion, as held for 
the ultimate benefit of future States.” 
U. S. v. Holt State Bank, 270 U. S. 
49, 55, 70 L. ed. 465. 

Td] Any exception to this rule 
must rest upon a special grant ex- 
pressly authorized by a law of con- 
gress to provide for some peculiar 
requirement of the federal govern- 
ment. U.S. v. Ashton, 170 Fed. 509 
{app dism 220 U. S. 604, 31 SCt 718, 
55 L. ed. 605]. 

[e] Change of channel.— Where 
prior to entry of a state into the 
Union, a navigable river by avulsion 
made a new channel over public land, 
and the old channel was permanently 
closed up, the title to the new chan- 
nel was in the federal government, 
and became impressed with a trust 
for the future state, and the trust 
character of the government’s title to 
the old channel necessarily ceased. 
George v. Pierce County, 111 Wash. 
495, 191 P 406. 

61. Hardin v. Shedd, 190 U. S. 508, 
23 SCt 685, 47 L. ed. 1156; °*Peo.  v. 
State Tax Commn., 247 N. Y. 9, 159 
NE 703; Sullivan vy. Booth & Flinn, 
Ltd., 210 App. Div. 347, 206 NYS 360 
[den leave to app 209 App. Div. 
897, 205 NYS 954 (aff 122 Misc. 288, 
202 NYS 807)] (land under water of 
Hudson River). 

62. Massachusetts v. New York, 
271 U. S. 65, 46 SCt 357, 70 L. ed. 
838; Johnson vy. McIntosh, 8 Wheat. 
(U. S.) 543,°.5 L. ed. 681; Martin v. 


Waddell, 16 ‘Pet. *(OL’S.)2 36710 
L. ed. 997, 
63. Massachusetts v. New York, 


271 U. S. 65, 46 SCt 357, 70 L. ed. 838: 
Desay: Holt State Bank, 270 U: S. 49, 
46 SCt 197, 7 L. ed. 465; Broward v. 
Mabry, 58 Fla. 398, 50 8’ 826. 

64. See infra 5g 213-215. 

65. Hall v. Hobart, 186 Fed. 426, 
108 CCA 848 (Minne sota rule); State 
v. Nobles County Thirteenth’ Judi- 
cial Dist. Ct., 146 Minn, 150, 178 NW 
595; State Vv. Korrer, 127 Minn. 60, 
148 NW 617, 1095, ‘LRA1916C roo 
Coxe v. State, 144 N. Y. 396, 39 NE 
400; Saunders v. New York Cent., etc., 
R. Co., 144 N. Y. 75, 38 NE 992, 43 
AmSR 729, 26 LRA 378; Suffolk 
County v. Edwards, 86 Misc. 283, 148 
NYS 305; Rhode Island Motor Co. v. 
Providence, (R. I.) 55 A 696. Contra 
Finch, Pruyn & Co., Inc. v. State, 122 
Misc. 404, 203 NYS 165. 

66. Waterford Electric Light, etce., 
Co. vy. State, 208 App. Div. 278, 203 
NYS 858 Laff 239° -N. Y.-.629) mem, 
147 NE 225 mem]. 

[a] Double capacity.—(1) ‘The 
State, in its relation to the Hudson 


For later cases, developments and shanges in the law see cumulative Annotations, same title, page and note number. 
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but holds it rather in its sovereign capacity® | and in trust for the public.** Its ownership is sub- 


river, enjoys a double character. It 
is the proprietor of the lands under 
the waters of the river. It is, also, 
the representative of the public at 
ljarge, in whom is vested the ease- 
ment of passage along the stream. 
If it conveys the under water lands 
to an individual its act has the qual- 
ity of an ordinary grant ‘by a. land 
proprietor. 
of the public, it releases the ease- 
ment of passage, or if its grant of 
the land expressly or impliedly car- 
ries with it a right to defeat or dim- 
inish the public use, it exercises sov- 
ereign or governmental powers.” 
Waterford Hlectric Light, ete. Co. 
v. State, 208 App. Div. 273, 284, 203 
NYS. 858 [aff 239 N. Y. 629° mem, 
147. _ NE 225 mem]. (2) The land 
under navigable tidewaters beyond 
the line of private ownership is held 
by the state, both as owner of the 
fee and as the repository of the sov- 
ereign power. Home for Aged 
Women vy. Com., 202 Mass. 422, 89 
NE 124, 24 LRANS 79. 

67.- U. S.—U. S. v. Holt State 
Bank, 270 U. S. 49, 46 SCt 197, 70 
Hagerla v. Mississippi 
River Power Co., 202 Fed. 776; Hall 
vy. Hobart, 186 Fed. 426, 108 CCA 348. 

Fla.—Broward v. Mabry, 58 Fla. 
398, 50 S 826; State v. Gerbing, 56 
Fla. 603, 47 S 353, 22 LRANS 337. 

Ill.—Illinois Cent. R. Co. v. Chi- 
AED: 173 lil. 471, 50 NE 1104, 53 LRA 

Mich.—State v. Venice of America 
Land Co., 160 Mich. 680, 125 NW 770. 

Minn.—State vy. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 139; 
Lamprey v. State, 52 Minn. 181, 53 
NW 1139, 38 AmSR 541, 18 LRA 670. 


N. Y.—Coxe v. State, 144 N.Y. 
396, 39 NE 400; Saunders v. New 
York Cent... Gtc., “Ri Co., hed Ne Y. 


75, 38 NE 992, 43 AmSR 729, 26 LRA 
378; Peo. v. New York, etc., Power 
Co., 219 App. Div. 114, 219 NYS 497; 
Suffolk County v. Edwards, 86 Misc. 
283, 148 NYS 305. 

Pa.—Conneaut Lake Ice Co. v. 
Quigley, 225 Pa.+605, 74 A 648. 

Utah.—State v. Rolio, 262 P 987. 

And see State v. Quattropani, 99 
Vt. 360, 133 A 352; Hazen v. Perkins, 


92 Vt. 414, 105 A 249, 23 ALR 748 


{both cases holding that the bed or 
soil of public ‘“‘boatable’” lakes or 
ponds is held by the people in their 
character as sovereign). 

‘Tt is settled law in this country 
that lands underlying navigable 
waters within a State belong to the 
State in its sovereign capacity.” U. 
S. v. Holt State Bank, 270 U. S. 49, 
54, 46 SCt 197, 70 L. ed. 465, 

{al Ownership by virtue of sov- 
ereignty.—Forestier v. Johnson, 164 
Cal. 24, 127 P 156; Peo: v. Kerber, 152 
Cale (731, 998¢P* 878) 125) AmSRi'93; 
Peo. v. Morrill, 26 Cal. 336; Hichel- 
berger v. Mills Land, etc., Co., 9 Cal. 
A. 628, 100 P 117; Ferry Pass In- 
spectors’, etc., Assoc. v. Whites River 
Inspectors’, etc., Assoc., 57 Fla, 399, 
48 S 643, 22 LRANS 345; State v. 
Capdeville, 146 La. 94, 83 S 421 [cer- 
tiorari den 252 U. S. 581 mem, 40 
SCt 346 mem, 64 L. ed, 727 mem]. 

[b] Inapplicability of doctrine of 
absolute ownership.—(1) ‘The jus 
privatum of the crown, by which the 
English king was deemed to own the 
soil of the sea and of navigable 
rivers, in his own right, rather than 
as a sovereign holding it in trust 
for his people, however applicable to 
the conditions in Great Britain, were 
totally inapplicable to the situation 
of the colonists of this country.” 
Brookhaven v. Smith, 188 N. Y. 74, 
80, 80 NE 665, 9 LRANS 326, 11 
AnnCas A ahG2) “Mxcept in so far as 
the jus privatum of the crown has 
devolved upon littoral and riparian 
owners, that right now resides in the 
people in their sovereign capacity.” 
Barnes v. Midland R. Terminal Co., 
193 N. Y. 378, 384, 85 NE 1093, 127 
AmSR 962, 


If, as the representative | 


“Chicago, 
-538 LRA 408. 


Acquisition of title by virtue of 
sovereignty see infra § 220. 

68. U. S.—lIllinois Cent. R. Co. v. 
Tinos; 146° US. vs8is- 138) SLY 110; 
36 L. ed, 1018; Hall v. Hobart, 186 
Fed. 426, 108 CCA 348, 

Ala. —State v. Alabama Power Co., 
176 Ala. 620, 58 S 462; Mobile Transp. 
Cory Nn. Mobile, 153 Ala. 409, 44 § 976, 
127 AmSR 34, 13 LRANS 352. 

Conn.—New VOrksetc.,. (Re Coy. Ve 
Armstrong, 92 Conn, 349, 102 A 791. 

Fla.—Brickell v. Trammel, Cl aoa Ds 
544, 82 S 221; Broward v. Mabry, 58 
Fla. 398, 50 s 826; Ferry Pass In- 
spectors’, ete., Assoc. v. Whites River 


Inspectors’, ete., Assoe:,57 Fla, 399; 
48 S 6438, 22 LRANS 345; State v. 
Gerbing, 56 Fla. 603, 47 sg D3; 22 
LRANS 337. 


Ida.—Burrus vy. Edward ‘Rutledge 
Timber Co., 34 Ida. 606, 202 P 1067; 
Northern Pac. R. Co, v. Hirzel, 29 
Ida. 438, 161 P 854. 

Ill.—State v. New, 280 Ill. 393, 117 
NE 597; Bliss v. Ward, 198 Ill. 104, 
64 NE 705; Illinois Cent. R. Go. v. 
173 Ill. 471, 50 NE 1104, 


Ind.—Lake Sand Co. v. State, 68 
Ind. A. 439, 120 NE 714. 

La.—Krantz v. Noonan, 4 La, A. 
(Orleans) 264. 

Mass.—Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 124, 24 
LRANS. 79. 

Mich.—Kavanaugh v. Rabior, 222 
Mich. 68, 192 NW 623. 

Minn.—State v. Nobles 
Thirteenth Judicial Dist. Ct., 
Minn. 150, 178 NW 595; State v. 
Korrer, 127 Minn. 60, 148 NW 617, 
1095, LRA1916C 1389; Miller v. Men- 
denhall, 43 Minn. 95, 44 NW 1141, 
19 AmSR 219, 8 LRA 89. 

Mo.—State vy. Longfellow, 169 Mo. 
109, 69 SW 374. 

N. Y.—Peo. v. Hudson River Con- 
necting R. Corp., 228 N. Y. 203, 126 
NE 801 [certiorari den 254 U. S. 631 
mem, 41 SCt 7 mem, 65 L, ed. 447 
mem]; Coxe v. State, 144 N. Y. 396, 
39 NE 400; Saunders v. New York 
Cent., etc., R. Co., 144 N. Y, 175, 38 
NE 992, 43 AmSR 729, 26 LRA 378; 
Peo. v. New York, etc., Ferry Co., 68 
Ne fYe Td ipmod 7 Hun 105 (aff 49 
HowPr 511)]; Peo. v. New York, ete., 
Power Co., 219 App. Div. 114, 219 
NYS 497; Moore v. Day, 199 “App. 
Divi0l6,<191.eNYS" 731° [aff\ 235: NY. 
554 mem, 139 NE 732 mem]; Peo. v. 
State Tax Comrs., 142 App,. Div. 796, 
127 NYS 858 [aff 67 Misc. 508, 124 
NYS 111]; In re North River Water 
Front, 122 Misc. 868, 205 NYS 56; 
Aquino v. Riegelman, 104 Misc. 228, 
171 NYS 716 [aff 187 App. Div. 896 
mem, 173 NYS 917 mem]; Straw- 
berry Island Co. v. Cowles, 79 Misc. 
279, 140 NYS 333. 

N. C.—Shepard’s Point Land Co. v. 
Atlantic Hotel, 182 N, C. 517, 44 SE 
39, 61 LRA 937. 

‘Oh.—State v. Cleveland, etc., R. 
Co., 94 Oh. St. 61, 113 NE 677, LRA 
1917A 1007. 

R. I.—Rhode Island Motor Co. v. 
Providence, 55 A 696; Allen v. Allen, 
19 R. I. 114, 32 A 166, 61 AmSR 738, 
30 LRA 497, 

S..C.—State v. Pacific Guano Co,, 
22'S.)02"50. 

S. D.—Flisrand v. Madson, 35 S. D. 
457, 152 NW 796. 

Tenn.—State v. West Tennessee 
Land Co.. 127 Tenn. 575, 158 SW 746, 
AnnCas1914B 1043; State v. Muncie 


County 


Pulp Co., 119 Tenn, 47, 104 SW 4387; 
Goodwin v. Thompson, 15 Lea 209, 
54 AmR 410. 


Wis.—Pewaukee vy. Savoy, 103 Wis. 


271, 79 NW 486, 74 -AmSR ‘859, 50 
LRA 836. 
{a] Rule applied to soil under 


Great Lakes.—lIllinois Cent. R. Co. v. 
Chicago, 173 Ill. 471, 50 NE 1104, 53 


LRA 408; Kavanaugh v. Baird, 241 
Mich. 240, 217 NW. 2; Nedtweg Vv. 
Wallace, 237. Mich, 14, 208 NW 51, 


211 NW 647; Kavanaugh v. Rabior, 
222 Mich. 68, 192 NW 623; State v. 


146: 


Venice of America Land Co., 160 
Mich. 680, 125 NW 770; Ainsworth 
v. Munoskong Hunting, etc., Club, 
159 “Mich: "67, "123° NW ~<802' 
v. Cleveland, ete., R. Co., 
61, 14.3. NE 677, LRAI917A 1007; 
State v. Cleveland- Pittsburg R. Co., 
21) Oh.) Cir. .Ct.N.S. 1,535:Oh} Cir, Ct. 
630 [aff 94 Oh. St. 61, 113 NE 677, 
LRAI1917A 1007]. 

[b] Title held for use and benefit 
of whole people.—Burrus v. Edward 
Rutledge Timber Co., 34 Ida. 606, 202 
PP Lo6i Northern Pac. 7 Rip Con wv. 
Hirzel, 29 Ida. 438, 161 P 854; Cal- 
lahan y. Price, 26 Ida. 745, 146 P 732. 

[c] Scope and purpose of trust.— 
(1) The state holds title in trust for 
the public purposes or rights of navi- 
gation (Illinois Cent. R. Co. v. Illi- 
nois, 146 U. S. 387, 13 SCt 110, 36 
L. ed. 1018; Hagerla v. Mississippi 
River Power Co., 202 Fed. 776; Long 
Beach v. Lisenby, 175 Cal. 575, 166 P 
333; Peo. v. California Fish Co., 166 
Cal. 576, 188 P 79; Thiesen v. Gulf, 
etc., R. Co., 75 Fla. 28, 78 S 491, LRA 
1918EH 718; State v. Gerbing, 56 Fla. 
603, 47 S 353, 22 LRANS 337; Bliss 
v. Ward, 198 Ill. 104, 64 NE 705; 
Illinois Cent. R. Co. v. Chicago, 173 
Ill. 471, 50 NE 1104, 53 LRA 408; 
Collins v. Gerhardt, 237 Mich. 38, 
211 NW 115; State v. Longfellow, 
169 Mo. 109, 69 SW 374; State v. 
Cleveland-Pittsburg, ete., R. Co., 35 
Oh. Cir: Ct. 638 faffi194 Oh: Stis61, 
113 NE 677, LRA1917A 1007]; Cook 
v.s Dabney, 70: Or, 25297-5139 (Ea g2t; 
Rhode Island Motor Co. v. Provi- 
dence, (R. I.) 55 A 696; Breese v. 
Wagner, 187 Wis. 109, 203 NW 764; 
Doemel v. Jantz, 180 Wis. 225, 193 
NW 393, 31 ALR 969; In re Trempea- 
leau Drain. Dist., 146 Wis. 398, 131 
NW 8388; Pewaukee v. Savoy, 103 
Wis. 271, 79 NW 436, 74 AmSR 859, 
50 LRA 836), (2) commerce (illi- 
nois Cent. R. Co. v. Illinois, 146 U.S. 
887, 13 -SCt 110,936 5L.. ed. 1018; 
Hagerla Vv. Mississippi River Power 
Co., 202 Fed. 776; Long Beach v. 
Lisenby, 175 ' Cal. 575, 166 P 333; 
Thiesen v. Gulf, étc., R. Co., 75. Fla. 
28, °78 SSF 494), LRA1918E 718; State 
v. Gerbing, 56 Fla. 603, 47 S 353, 22 
LRANS 337; Bliss v. Ward, 1983711. 
104, 64 NE 705; Rhode Island Motor 
Co. v. ‘Providence, (R. I.) 55 A 696), 
(8) fishing (Illinois Cent. R. Co, v. 
Illinois, 146 U. S. 387, 13 SCt 110, 
36 L. ed. 1018; Peo. v. California Fish 
Co., 166 Cal. 576, 188 P 79; Thiesen 
Vv. Gulf; ‘ete, (RR. -Goaibs Plas’ 280 3 
S 491, LRA1918E 718; State v. Gerb- 
ing, 56 Fla. 608, 47 S 353, 22 LRANS 
337; Bliss v. Ward, 198 Ill. 104, 64 
NE 705; Illinois Cent. R. Co. v. Chi- 
cago, 173 Ill. 471, 50 NE 1104, 53 
LRA 408; State v. Cleveland-Pitts- 
burg R. Co., 218Ohi Cir, sOtaaN.icSaee. 
35 Oh, Cir. Ct. 630 Ig? 94 -Ohs SR 61, 
113 NE 677, LRAI917A 1007); Cook 
vi - Dabney, 70 Or, 529, 139 Pp T213 
Rhode Island Motor Co. v. Providence, 
(R. I.) 55 A 696; Breese v. Wagner, 
187 Wis. 109, 203 NW 764; In re 
Trempealeau Drain. Dist., 146 Wis. 
398, 181 NW 8388; Pewaukee v. Savoy, 
103 Wis. 271, 79 NW 436, 74 AmSR 
859, 50 LRA 886), (4) bathing (Thie- 
sen v. Gulf, etc., R.rCoso75, WlasaZ8, 
78 S 491, LRA1918E 718), (5) and 
such other public and useful pur- 
poses as the waters are adapted to 
(State v. Gerbing, 56 Fla, 603, 47 S 
353, 22 LRANS 337; Home for Aged 
Women v. Com., 202 Mass, 422, 89 
NE 124, 24 LRANS 79; Hazen v. 
Perkins, 92 Vt, 414, 105 A 249, 23 
ALR 748), (6) or such other rights 
as are incident to public waters at 
common law (Pewaukee y. Savoy, 
supra). (7) However, in one case, 
the court said: ‘‘There is no provi- 
sion in the Constitution of this State 
expressly or impliedly ... declar- 
ing any trust in the State in its tide- 
waters, nor the submerged lands that 
may be subject to overflow at high 
tide. Whatever trust was imposed 
was that of the common law which 
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ject to the public rights®® of navigation’ and fish- 
ing,”! as well as to the paramount power of congress 
over commerce with foreign nations and among the 
several states,”2 including its power over naviga- 


tion.” 


[§ 213] (b) Land to Which Ownership Extends— 
aa. In General. According to the rule obtaining in 
some jurisdictions, a state owns the land underlying 


the State through its Legislature as- 
sumed, and the State accepted with 
reference to such lands, when it was 
admitted to the Union. That portion 
of the trust, in so far as it affects 
the right of navigation, was com- 
pletely taken over by the National 
Government under the Commerce 
Clause of the Constitution.” State v. 
Tampa, 88 Fla. 196, 207, 102 S 336. 
[ad] The trust continues so long 
as the river continues navigable. 
State v. Muncie Pulp Co., 119 Tenn. 

47, 104 SW 4387. 
40 Okl. 479, 


69. State v. Nolegs, 
139) P: 943: 

70. Smith vy. Dixie Oil Co., 156 La. 
691, 101 S 24; Caddo Levee Dist. 
Comrs. v. Glassel, 120 La. 400, 45 S 
370; 

328, 165 P 227; Cook v. Dabney, 70 
Or. 529). 139. P °721;. Rasmussen. v. 
Walker Warehouse Co., 68 Or. 316, 
136 P 661; Pacific El. Co. v. Portland, 
65 Or. 349, 133 P 72, 46 LRANS 363; 
Hume vy. Rogue River Packing Co., 
KLVOrk 237) 835391 92 ee L665 96 
P 865, 131 AmSR 732, 31 LRANS 396. 

Trust for purpose of navigation see 
supra note 68 [ec] (1). 

71. Monroe vy. Withycombe, 84 Or. 
328, 165 P 227; Cook v.. Dabney, 70 
Or. 529, 139.P 721;;\ Hume v. Rogue 
River Packing Co.,, 51 Or. 237, 83 
P 391,.92 P 1065, 96 P 865, 181 AmSR 
732, 31 LRANS 396. 

Trust for purpose of fishing see su- 
pra note 68 [c] (3). 

72. Callahan y. Price, 26 Ida. 745, 
146 P 7382; Strawberry Island Co. v. 
Cowles, 79 Misc. 279, 140 NYS 333; 
Rasmussen v. Walker Warehouse Co., 
68 Or. 316, 1386 P 661; Pacific El, Co. 
Vv. Portland, «65! Or.) 349); 133 P 72, 
46 LRANS 363. 

73. U. S. v. Holt State Bank, 270 
U. S. 49, 46 SCt 197, 70 L. ed. 465; 
Strawberry Island Co. v. Cowles, 79 
Misc. 279, 140 NYS 333; State v. 
Nolegs, 40 Okl. 479, 189 P 943. 

Power of congress over navigation 
ae vi commerce clause see Commerce 

74 %(Cal.—F. A. Hihn Co. v. Santa 
Cruz, 170 Cal. 486, 150 P 62. 

Fla.—Martin v. Busch, 112 S 274; 
Tarpon Springs v. Smith, 81 Fla. 479, 
88 S 613; Brickell v. Trammel, 77 Fla. 
544, 82 S 221; Ferry Pass Inspectors’, 
ete., Assoc. v. Whites River Inspec- 
tors’, ete., Assoc., 57 Fla. 399, 48 S 
643, 22 LRANS 345; State v. Gerbing, 
56 Fla. 603, 47 S 353, 22 LRANS 337; 
Ruge vy. Apalachicola Oyster Canning, 
etc., Co., 25 Fla. 656, 6 S 489. 

Ida.—Callahan v. Price, 26 Ida. 745, 
146 P 732. 

Okl.—State v. Nolegs, 40 Okl. 479, 
139 P 943. 

Or.—Hume v. Rogue River Pack- 
Te HOO. ..0L.00L. 1235 tt oo ee) 891,00092 
P 1065, 96 P 865, 1381 AmSR 732, 
31 LRANS 396. 

Wash.—Newell v. Loeb, 77 Wash. 
182, 137 P 811; Hauge v. Walton, 
72 Wash. 554, 131 P 248; Grays Har- 
bor Boom Co. v. Lownsdale, 54 Wash. 
83, 102 P 1041, 104 P 267; Brace, etc., 
Mill Co. v. State, 49 Wash. 326, 95 
P 278. 

{a] Rule applies to, or includes: 
(1) The beds of all waters navigable 
in fact. Brickell v. Trammel, 77 Fla. 
544, 82 S 221. (2) The shore or space 
between high and low water marks. 
Symmes v, Prairie Pebble Phosphate 
Co., 64 Fla. 480, 60 S 228; Ferry Pass 
Inspectors’, etc., Assoc. v. Whites 
River Inspectors’, etc., Assoc., 57 Fla. 


Monroe v. Withycombe, 84 Or.. 


NAVIGABLE WATEES 


tidal waters.’* 


399, 48 S 648, 22 LRANS 345; State 
v. Gerbing, 56 Fla. 603, 47 S 353, 22 
LRANS 38387. (3) “The title of the 
state extends, not only to the land 
underlying that part of a navigable 
stream or body of water over which 
navigation may be conducted, but 
extends to the entire bed, and in par- 
ticular to the land which is covered 
and uncovered by the ordinary rise 
and fall of the tide, stream, or lake.” 
Churchill Co. vy. Kingsbury, 178 Cal. 
554, 558, 174 P 329. (4) “The lands 
under the navigable waters of the 
Columbia river within the corporate 
limits of the City of Hood River 
are the property of the State of Ore- 
gon.” Chapman y. Hood River, 100 
Or. 438,58, 196 P 467. 

{[b] The state of New York (1) is 
said, in one ease, to be “the holder 
of the jus privatum or title to the 
land under the navigable waters of 
the state.” Peo. v. Hudson. River 
Connecting R. Corp., 228 N. Y. 2038, 
219, 126 NE 801 [certiorari den 254 
U. S. 631-mem, 41 SCt 7 mem, 65 L. 
ed. 447 mem]. (2) Also, in another 
case, it is said that the state is pre- 
sumed to have title to lands under 
water. Matter of New York, 127 
Misc. 710, 217 NYS 544. (3) How- 
ever, in other cases, it is held or as- 
serted that, with the exception of the 
bed of the Mohawk, and of the Hud- 
son above tide, and rivers or lakes 
constituting state boundaries, the 
riparian owners (see infra § 217), 
(4) rather than the state (see infra 
note 84 [a]), own the beds of fresh 
water rivers or streams. 

75. McGilvra v. Ross, 161 Fed. 398 
[aff 164 Fed. 604, 90 CCA 398 (rev 
on other grounds 215 U. S. 70, 30 SCt 
27, 54 L.,ed. 95)] (in Washington) ; 


‘Brickell v. Trammel, 77 Fla. 544, 82 


S 221; State v. Black River Phos- 
phate Co., 27 Fla. 276, 9 S 205; North- 
ern Pac. R. Co. v. Hirzel, 29 Ida. 
438, 161 P 854; Cook v. Dabney, 70 
Ors 529-7189 Pee: 

76. U. S.—Barney v. Keokuk, 94 
U. S. 324, 24 L. ed. 224 (Iowa rule); 
Commodores Point Terminal Co. v. 
Hudnall, 3 F. (2d) 841 (in Florida, 
prior to the riparian act of 1921); 
Winford v. Griffin, 1 F. (2d) 224 (in 
Arkansas); Hagerla v. Mississippi 
River Power Co., 202 Fed. 776 (in 
Iowa); Iowa v. Carr, 191 Fed. 257, 
112 CCA 477; Harrison vy. Fite, 148 
Fed. 781, 78 CCA 447 (in Arkansas). 

Ark.—Little Rock v. Jeuryens, 133 
Ark. 126, 202 SW 45; C. M. Johnson 


Sand, etc., Co. v. Quarles, 121 Ark. 
601, 182 SW 283, 
Fla.—Freed v. Miami Beach Pier 


Corp., 112 S 841, 52 ALR 1177; Thie- 
gen v. Gulf, etc., R. Co.; 75 Mla, 28, 
78 S 491, LRA1918E 718. 

Ida.—Miller vy. Lewiston-Clarkston 
Canning Co., 35 Ida. 669, 209 P 194; 
Callahan v. Price, 26 Ida. 745, 146 
P 732 [overr Ulbright v. Baslington, 
20 Ida. 539, 119 P 292, 294; Lattig v. 
Scott, 17 Ida. 506, 107 P 47 (rev on 
other grounds 227 U. S. 229, 33 SCt 
242, 57 L, ed. 490, 44 LRANS 107)]; 
Johnson v, Johnson, 14 Ida. 561, 95 P 
499, 24 LRANS 1240; Johnson v. 
Hurst, 10 Ida. 308, 77 P 784. 

Iowa.—Payne v. Hall, 192 Iowa 
780, 185 NW 912; Holman v. Hodges, 
112 Iowa 714, 84 NW 950, 84 AmSR 
367, 58 LRA 673. 

Okl.—State v. Nolegs, 40 Okl. 479, 
139 P 948. 

Or.—EHagle Cliff Fishing Co. v. Mc- 
Gowan, 70 Or. 1, 187 P 766; Pacific 


Co. 
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all navigable waters within its territorial limits,’* 
regardless of whether or not the tide ebbs and flows. 
in such waters;7® and its ownership extends to the 
ordinary high-water mark,’® even in the case of non- 


Unquestionably it is true that, 


within its territorial limits, a state owns the land 
underlying tidal waters,’ including the seashore’? 
and the land under a stream or river in so far as 


El, Co. v. Portland, 65 Or. 349, 133 
P 72, 46 LRANS 363. 

Wash.—Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash. 83, 102 P 1041, 
104 PB 267; Van Siclen v. Muir, 46 
Wash. 38, 89 P 188. 

77. McGilvra v. Ross, 161 Fed. 398 
{aff 164 Fed. 604, 90 CCA 398 (rev on 
other grounds 215 U.S. 70, 30 SCe 
27, 54 L. ed. 95)] (in Washington). 

78. Cal.—Long Beach v. Lisenby, 
175. Cal, ib), 16:6 Pij333: 

Fla—State v. Tampa, 88 Fla, 196, 
102 S 836; Thiesen v. Gulf, etc., R. 
Co., 75 Fla. 28, 78 S 491, LRA1918E 
718. 

Ga.—Jones y. Oemler, 110 Ga. 202, 
35 SE 375. ; 

La.—State v. Capdeville, 146 La. 
94, 83 S 421 [certiorari den 252 U. S. 
581 mem, 40 SCt 346 mem, 64 L. ed. 
727 mem, and foll Atchafalaya Land 
v. James, 83 S 426]; State. v. 
Bayou Johnson Oyster Co., 130 La. . 
604, 58 S 405. 

Md.—Sollers v. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR 404, 20 LRA 94. 

N. J.—Seacoast Real Bst. Co. v. 
American. Timber Co., 92 N. J. Ea. 
219, 1138 A 489; Wilson v. Hudson 
County Water Co., 76 N. J. Eq. 543, 
76 A 560; Newark Aqueduct Bd. v. 
Passaic, 45 N. J. Eq. 393, 18 A 106 
[aff 46 N. J. Eq. 552, 20 A 54, 22 A 55]. 

N. Y.—Roberts v. Baumgarten, 110 
N. Y. 380, 18 NE 96; Peo. v. New 
York, ete: Ferry: Co., «68 “Ni, ¥. T45 
Furman v. New York, 10 N. Y. 567 
Faff =tAN. 2 Yu, Super; 16): Peojjev. 
State Tax Comrs., 142 App. Div. 796, 
127 NYS 858 [aff 67 Misc. 508, 124 
NYS 711). 

Or.—Hume v. Rogue River Packing 
Co.; 51 Or. 237,.83 P 391,92 P 1065, 
96 P 865, 131 AmSR, 732, 31 LRANS 


396. 

R. I.—Providence y. Comstock, 27 
R. I. 537, 65 A 307; Folsom yv. Free- 
born, 138 R. I: 200. 

S. C.—State v. Pacific Guano Co., 
22 S, C. 50. 

Wash.—Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash, 83, 102 P 1041, 
104 P 267; West Seattle v. West 
Seattle Land, ete., Co., 38 Wash. 359, 
80 P 549; Eisenbach v. Hatfield, 2 
Wash. 286, 26 P 539, 12 LRA 632. 

‘Tt is well established that the 
title ... to lands under navigable 
tide-water is in the State.” Newark 
Aqueduct Bd. v. Passaic, 45 N. J. 
Eq. 393, 397, 18 A 106 [aff 46 N...J. 
Eq. 552, 20 A 54, 22 A 55]. 

[a] The beds of all tidewaters 
within its jurisdiction are owned by 
a state. McCready v. Virginia, 94 
U. S. 391,. 24 L. ed. 248; Jones v. 
Oemler, 110 Ga. 202, 35 SE 375. 

{b] Within the three-mile limit, 
a state owns land submerged by the 
sea. Peo, v. State Tax Commn., 219 
App. Div. 401, 220 NYS 8. 
noe U. S.—Carroll y. Price, 81 Fed. 


Cal.—Los Angeles v. San Pedro, 
ete., R. Co., 182 Cal. 652, 189 P 449: 
Peo, v. California Fish Co., 166 Cal. 
576, 188 P 79; Forestier v. Johnson, 
164 Cal. 24, 127 P 156; San Francisco 
Sav. Union v. Petroleum, etce., Co., 144 
Cal. 134, 77 P 823, 108 AmSR 72, 66 
LRA 242; Ward v. Mulford, 32 Cal. 
365; Peo. v. Morrill, 26 Cal. 336; 
Hichelberger y. Mills Land, etc., Co., 
9..Cale 628,100 52 LT; 


Conn.—Brower yv. Wakeman, 88 
Conn. 8, 89 A 913. 
N. J.—Simpson v. Moorhead, 65 


N. J. Eq. 623, 56 A 887. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: 
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i 
the tide ebbs and flows;®° and its ownership extends 
to high-water mark,*! except in some jurisdictions 
where it extends only to low-water mark.®? 
ever, as hereinafter shown, there is a conflict of 
authority as to the ownership of land underlying 
lakes other than the Great Lakes.*% 
jurisdictions the state owns none of the lands under- 
lying nontidal navigable rivers or streams,*4 while 
in others it owns only to low-water mark.** <A state, 
of course, does not have title to submerged lands 
which have been lawfully granted to a private per- 
son or corporation or municipality either by another 
government prior to the admission of the state to 
the Union,®* or by the state itself, 


Or.—Hume vy. Rogue River Packing 
ot l SOL, 2a%, Soe 391, 92) P1065; 
96 P 865, 131 AmSR 732, 31 LRANS 


396. 
Va.—Taylor v. Com., 102 Va. 759, 
the sea- 


47 SE 875, 102 AmSR 815. 

[a] Presumptively all 
shore lying between high and_ low 
water marks is in the state. Long 
Beach Land, ete., Co. v. Richardson, 
moccal. 206-11 B 695. 

g0. U. S—Port of Seattle v. Ore- 
gon, etc., R.’Co., 255 U. S. 56, 41 SCt 
237, 65 Li. 6d. 500; Shively v. Bowlby, 
152—O. S.1,.14 SCt 548, 38 L.; ed..331; 
Martin v. Waddell, 16 Pet. 367, 10 
L. ed. 997; Rocky Point Oyster Co. 
vy. Standard Oil Co., 265 Fed. 379. 

Ala.—Hagan vy. Campbell, 8 Port. 
9, 33 AmD 267. 

Conn.—Walz v. Bennett, 95 Conn. 
637, 111 A’ 834. 

N. J.—Stevens y. Peterson, etc., R. 
or, 34 N. J. 0.9532, 3: AMR) 269. 

N. Y.—Peo. v. Delaware, etc., Co., 
213 N. Y. 194, 107 NE 506; Hedges 
v. West Shore R. Co., 150 N. Y. 150, 
44 NY 691, 55 AmSR 660; Burns v. 
New York, 178 App. Div. 615, 165 NYS 
615 [aff 232 N. Y. 523 mem, 134 NE 
556 mem] (prior to grant by state 
to city). 

wee vy. Good, 45 Or. 230, 77 
P 743. 


Tenn. —Webster v. Harris, 111 
Tenn. 668, 69 SW 782, 59 TRA 824. 

Wash.— Washington Boom Co, v. 
Chehalis Boom Co., 90 Wash. 350, 156 
P 24; Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash. 83, 102 P 1041, 
104, -P 267. 

[a] Title to the bed of a naviga- 
ble tidal river is in the state. Wil- 
Ron y. Harrisburg, 107 Me. 207, 77 

A 787; Peo. v. State Tax Comrs., 203 
N. Y. 119, 96 NE 435. 

81. U. S.—Beach Front Hotel Co. 
v. Sooy, 197 Fed, 881, 118 CCA 579 
(in New Jersey). 

Conn.—Walz v. Bennett, 95 Conn. 
537, 111 A 834; Brower v. Wakeman, 
88 Conn. -8, 89 A 913. 

Fla.—Freed v. Miami Beach Pier 
Corp.,-112°S 841, 52 ALR 1177. 

Md.—Sollers v. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR 404, 20 LRA 94. 

N. J.—Wilson yv. Hudson County 
ereeer Co., 76 N.. J. Eq. 543, 76 A 560. 

N. Y.—Furman vy. New York, 10 N. 
Y. 567 [aff 7 N. Y. Super. 16]. And 
see Baker v. Johnson, 178 App. Diy. 
230, 165 NYS 225 (title to land be- 
neath the high-water line of a tidal 
stream or river iS presumptively in 
the state). 

N. C.—Shepard’s Point Land Co. v. 
Atlantic Hotel, 132 N. C. 517, 44 SE 
39, 61 LRA 937. 

R. I.—Narragansett Real Est. Co. 
v. Mackenzie, 34 R. I. 103, 82 A 804. 

Wash, —Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash. 83, 102 P 1041, 
104 P 267. 

[a] Ordinary or extraordinary 
mark.—(1) The state owns lands be- 
low the ordinary high-water mark or 
the line of ordinary high tide (Narra- 
gansett Real Est. Co. v. Mackenzie, 
34 R. I. 103, 82 A 804; Grays Harbor 
Boom Co. y. Lownsdale, 54 Wash, 83, 
102 P 1041, 104 P 267), (2) but not 
the land between the ordinary. high- 
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How- 


Also in some 


¥ 


after its admis- 


water mark and the limit of unusual 
or extraordinary tides (fF. A. Hihn 
Co. v. Santa Cruz, 170 Cal. 436, 150 P 


82. U. S. v. Pennsylvania Salt 
Mfg. Co., 16 F. (2d) 476 (in Penn- 
sylvania); Greenleaf Johnson Lum- 
ber Co. v. U. S., 204 Fed. 489 (im 
Virginia); Black vy. American Inter- 
national Corp., 264 Pa. 260, 107 A 
737; Grinels v. Daniel, 110 Va, 874, 
67 SH 534; Taylor v. ‘Com., 102° Va. 
159, 47 SH ‘875, 102 AmSR 865. 

[a] In Massachusetts (1) under 
the Colonial Ordinance of 1647, the 
proprietors of lands adjoining salt 
water own to the low-water mark 
where the sea does not ebb above a 
hundred rods, and no more whereso- 
ever it ebbs. See infra § 217. (2) 
The land under tidewater beyond the 
line of private ownership is held 
by the state. Home for Aged Women 
v. Com., 202 Mass. 422, 89 NE 124, 
24 LRANS 79. 

{b] In Pennsylvania all the prop- 
erty on the river front of the city of 
Philadelphia on the Delaware River 
below low-water mark is held merely 
by license from the commonwealth, 
and subject to such laws as the legis- 
lature may see fit to enact. Simpson 
v. Neill, 89 Pa. 183. 

83. See infra § 214. 

84. Tempel v. U. S., 248 U. S. 121, 
39 SCt 56, 63 L. ed. 162 (in Illinois). 

[a] In New York (1) the state, 
or. the people of the state, own the 
beds of the Mohawk River, a fresh 
water river, and of the Hudson River 
above the ebb.and flow of the tide. 
Danes v. State, 219 N. Y. 67, 113 NE 
786; Peo. v. Canal Appraisers, 33 N. 
Y.. 461; Waterford Electric Light, 
etc., Co. v. State, 208 App. Div. 273, 
203 NYS 858 [mod 117 Misc. 480, 191 
NYS 657, and aff 239 N. Y. 629 mem, 
147 NE 225 mem] (dealing with the 
bed of the Hudson River between 
Waterford and Ft. Edward and criti- 
cizing but following prior judicial 
statements); Thompson v. State, 204 
App. Div. 684, 198 NYS 590; Thomp- 
son v. Ft. Miller Pulp, etc., Co., 195 
App. Div. 271, 186 NYS 817 [mod 111 
Mise. 477, 181 NYS 714]; West Vir- 
ginia Pulp, etc., Co. v. Peck, 82 Misc. 
75, 143 NYS 720; Jones v. Jones, 1 
HowPrNS 510. See Watervliet Hy- 
draulic Co. v. State, 177 App. Div. 7, 
9, 163 NYS 939 (where, in a case in- 
volving the bed of the Mohawk River 
at a particular place the court said: 
“We are considering the rights of the 
State and the shore owner in an in- 
land fresh-water stream, not being a 
territorial boundary, and in which 
the tide does not ebb and flow... 
It is not entirely clear that the title 
to the bed of the stream at this place 
was in the State. Where the title 
rested would depend upon the time 
and the nature of the grant’). (2) 
However, the beds of other nontidal 
rivers and streams, other than state 
boundary rivers, are not so owned. 
Danes v. State, 219 N. Y. 67, 113 NE 
786; Fulton Light, ete., "Co. v. State, 
200 N. Y. 400, 94 NE 199, 37 LRANS 
307 [rearg den 202 N. Y. 543, 95 NE 
LEZ9 1. (Riparian ownership see 
infra § 217. 
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sion to the Union.’7 

Beds and banks generally.®® 
or stated generally, without qualification as to tidal 
or fresh waters or to high or low water marks, that, 
within its boundaries, the state owns the beds of 
navigable rivers or streams,®® or the bed®° or bed 
and banks® of named rivers. 

Sand and gravel in the bed of a navigable stream 
‘are owned by the state.?? 

[§ 214] bb. Land Underlying Lakes.?* 
tled that a state bordering on one of the Great 
Lakes owns, within its territorial limits, the land 
underlying the lake®* and such connecting lakes or 


Sometimes it is held 


It is set- 


85. U. S.—York Haven Paper Co. 
v. York Haven Water, etc., Co., 194 
Fed. 255 [rev on other grounds 201 
Fed. 270, 119 CCA 508] (in Penn- 
sylvania); Hall v. Hobart, 186 Fed. 
426, 108 CCA 348 (in Minnésota), 

Ala.—State v. Alabama Power Co., 
176 Ala. 620, 58 S 462. 

La.—Smith v. Dixie Oil .Co., 156 
La. 691, 101 S 24; Wemple y. East- 
ham, 150 La. 247, 90 S 637 [expl 
on v. Caddo Levee Dist. Comrs., 
132 La. 415, 61 S 511]. Compare 
State v. Richardson, 140 La, 329, 72 
S 984 (stating the general doctrine 
that the state owns all lands below 
mean high-water mark, but holding 
that the state has established an 
exception to the doctrine to the effect 
that batture and alluvion below the 
ordinary stage of high water belongs 
to the riparian proprietor, and that, 
for the purposes of the present. case, 
the exact location of the high-water 
mark is immaterial). 

Minn.—State v. Korrer, 127 Minn. 
oe 148 NW 617, 1095, LRA1916C 

Mont.—Herrin v. Sutherland, 74 
Mont. 587, 241 P 328, 42 ALR 937. 

Pa.—Monongahela Bridge Co. v. 
Kirk, 46 Pa. 112, 84 AmD 527. 

86. See infra § 220. 

87. See infra § 219. 

88. Beds of: 

Lakes see infra § 214. 

Tidal river see supra note 80 [a]. 

era ye generally see supra note 
a]. 

89. Jackson-Walker Coal, etc., Co. 
v. Hodges, 283 Fed. 457 (in Kansas). 
And see Smoot Sand, ete., Co. v. Co- 
lumbia Granite, ete., Corp., 146 Md. 
384, 126 A 91 (beds of navigable 
rivers belong to the public); Coquille 
Mill, etc., Co. v.. Johnson, 52 Or. 547, 
98 P 132, 182 AmSR 716 (the title to 
the bed of a navigable stream is 
prima facie in the state). 

[a] In New York (1) such a state- 
ment has been made in some cases. 
Peo. v. Delaware, etc., Co., 213 N. 
Y, 194, 107 NE 506; Lehigh Valley 
R. Co. v. Canal Bd., 69 Misc. 251, 125 
NYS 227 [aff 146 App. Div. 151, 130 
NYS 978 (mod on other grounds 204 
N. Y. 471, 97 NE 964, AnnCas1913C 
1228)]; State Canal Appraisers v. 
Peo., 17 Wend. 571. (2) However, in 
other cases it has been held that the 
beds of nontidal rivers, with certain 
exceptions, are not owned by the 
state. See supra note 84 [a]. » 

90. Dana v. Hurst, 86 Kan, 947, 
122 P 1041 (Arkansas River). 

91. State v. Portland Gen. Electric 
Co,; 552./Or. | 502, 95) Bx 722/998 Pad 60 
(Willamette River). 

92. Wear v. Kansas, 245 U. S. 154, 
38, SCt 55, 62 L..ed. 214; Strawberry 
Island Co. v. Cowles, 79 Misc. 279, 
140 NYS 333. 

93. Lake constituting state bound- 
ary see infra § 215. 

94. U. S.—lIllinois Cent. R. Co. v. 


Tilinois, 146 U.S: 387, 13° SCt 20, 
36 L. ed. 1018. ; 
Ill.—Revell v. Peo., 177 Ill. 468, 


52 NE 1052, 69 AmSR 257, 43 LRA 
790; Peo. v. Kirk, 162 Ill. 138, 45 NE 
830, 53 AmSR 277; Mears Slayton 
Bldg. Material Co. v. Beynton, 233 
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waters as may be deemed to be a part of the lake.® 
However, while in some jurisdictions a state owns 
the lands underlying navigable lakes other than the 
Great Lakes,®® or at least it owns to low-water 
mark,’ in other jurisdictions the bed of such lakes 
belongs to the riparian proprietors.°® 

[§ 215] cc. Land Underlying State Boundary 
Waters. Where.a navigable lake or river is a state 
boundary, the state has title to the soil or land 
underlying the lake or river®? to the middle of the 
river! in case the middle of the river is the bound- 
ary line,? or to the low-water mark on the opposite’ 
shore? in the event that such low-water mark is 


the boundary line.* 


Tll, A. 256; Chicago Transit Co, v. 
Campbell, 110 Ill. A. 366. 

Mich.—Nedtweg v. Wallace, 237 
Mich. 14, 208 NW 51, 211 NW 647; 
Kavanaugh v. Rabior, 222 Mich. 68, 
192 NW 623; Ainsworth v. Munoskong 
Hunting, etc., Club, 159 Mich. 61, 123 
NW 802. 


N. Y.—Peo. v. Jones, 112 N. Y. 
597, 20 NE 577. ’ 
Oh.—State v. Cleveland, etc. R. 


Co., 94 Oh. St. 61, 118 NE 677, LRA 
1917A 1007. : 

Wis.—C. Beck Co. v. Milwaukee, 
139 Wis. 340, 120 NW 293, 131 AmSR 
1061. 

And see Waters [40 Cyc 635]. 

[a] Title to the bed is in the 
state. Murphy v. Dunham, 38 Fed. 
503; Miller v. Lincoln Park, 278 I1l. 
400, 116 NE 178. 

[b] "Title to all land below high- 
water mark is in the state. Peo. v. 
Jones, 112 N. Y. 597, 20 NE 577; 
C. Beck Co. v. Milwaukee, 139 Wis. 
340, 120 NW 293, 131 AmSR 1061. 

Meander line see Boundaries § 55 
note 61 [a]. 

95. 
14, 208 NW 51, 211 NW 647; State 
v. Venice of America Land Co., 160 
Mich. 680, 125 NW 770; Ainsworth 
v. Munoskong Hunting, etc., Club, 
159 Mich. 61, 123 NW 802. 

96. U. S.—McGilvra v. Ross, 215 
U. S. 70, 30 SCt 27, 54 Li ed. 95. 

Cal.—Churchill Co. v. Kingsbury, 
178 Cal. 554, 174 P 329. 

Fla.—Martin v. Busch, 112 § 274. 


Iowa.—Rood v. Wallace, 109 Iowa 
5, 719 NW 449, 
La.—State v. Capdeville, 146 La. 


94, 83 S 421 [certiorari den 252 U. 
S. 581 mem, 40 SCt 346 mem, 64 L. 
ed. 727 mem]; Krantz v. Noonan, 4 
La. A. (Orleans) 264. 

Pa.—Conneaut Lake Ice Co. v. 
. Quigley, 225 Pa. 605, 74 A 648. 

Tenn.—State v. West Tennessee 
Land Co.,. 127. Tenn. '5765, 158 SW 
746; AnnCas1914B 1043. 

Utah.—State v. Rolio, 262 P 987. 

Wash.—Brace, etce., Mill Co. v. 
State, 49 Wash, 326, 95 P 278. 

Wis.—Angelo v. Railroad Commn., 
217 NW 570; Pewaukee y. Savoy, 103 
Wis. 271, 79 NW 4386, 74 AmSR 859, 
50 LRA 836; Mendota Club v. Ander- 
sson, 101 Wis. 479, 78 NW 185. 

And see Chism v. Smith, 174 App. 
Div. 332, 160 NYS 813 (discussing 
the point); and cases infra this note. 

[a] State owns bed.—State v. 
Capdeville, 146 La. 94, 83 S 421 [cer- 
tiorari den 252 U. S. 581 mem, 40 SCt 
346 mem, 64 L. ed. 727 mem, and foll 
Atchafalaya Land Co. v. James, (La.) 
83 S 426]; Lamprey v. State, 52 
Minn. 181, 538 NW 1139, 88 AmSR 
541, 18 LRA 670; Roberts v. Taylor, 
47 N. D. 146, 181 NW 622; Hazen vy. 
Perkins, 92 Vt. 414, 105 A 249, '28 
ALR 748; Breese v. Wagner, 187 
Wis. 109, 2083 NW 764; Ne-pee-nauk 
rigp v. Wilson, 96 Wis. 290, 71 NW 
661. 

[b] State owns to ordinary high- 
water mark.—McGilvra v. Ross, 161 
Fed, 898 [aff 164 Fed. 604, 90 CCA 
398 (rey on other grounds 215 U. S. 


Nedtweg v. Wallace, 237 Mich. | 


NAVIGABLE WATERS 


a suit.?° 


[§§ 914-217 


[§ 216] (6) Private Ownership—(a) In General. 
Except in some jurisdictions,® lands underlying navi- 
gable waters are susceptible of private ownership,® 
at least wher2 the waters are nontidal,’ or are not 
part of one of the Great Lakes;* but in jurisdic- 
tions where private ownership of such lands is re- 
garded as unusual and exceptional,® it should be 
specifically shown when claimed by an individual in 


[§ 217] (b) Riparian Owner.'t In a number of 
jurisdictions a person owning land abutting on navi- 
gable water does not, by reason of such ownership, 
have title to any land underlying such water,* and 


his ownership extends only to high-water mark,?* 


70,..30, SCt.27, 54 L., ed,,95)] Gn 
Washington); Martin  v. Busch, 
(Fla.) 112 S 274, 283 (“the beds of 
all navigable lakes to ordinary high- 
water mark, however shallow the 
water may be at the outside lines or 
elsewhere, if the water is in-fact a 
part of the particular lake that is 
navigable for useful purposes’’); 
ee v. Horton, 54 Wash. 595, 103 
BP 

{c] Lands bordering on lake.— 
The state as owner of lands under 
navigable waters does not have title 
to a tract of lowlands covered with 
small trees and undergrowth, al- 
though such lands border on a navi- 
gable lake and are submerged part 
of the year. State v. Parker, 132 
Ark. 316, 200 SW 1014 [certiorari 
den 247 U. S. 512 mem, 38 SCt 579 
mem, 62 L. ed. 1243: mem]. 

97. State v. Nobles County Thirt- 
eenth Judicial Dist. Ct., 146 Minn. 
150, 178 NW 595; State v. Korrer, 
127 Minn. 60, 146 NW 617, 1095, LRA 
1916C 189; State v. Deisch, 38 S. D. 
560, 162 NW 3865, 

98. See infra § 217. 

99. Peo. v. New York, etc., Power 
Co., 219 App. Div. 114, 219 NYS 497; 
Moore v. Day, 199 App. Div. 76, 191 
ey. 731 [aff 235 N. Y. 554, 139 NE 


Lo jeScott wv. uattion 227 °Un Sie29) 
33 SCt 242, 57 L. ed, 490, 44 LRANS 
107; Wilson v. Hudson County Water 
Co., 76 N. J. Eq. 5438, 76 A 560; Peo. 
v. Gilchrist, 221 App, Div. 19, 221 
NYS 613; Strawberry Island Co. v. 
Cowles, 79 Misc. 279, 140 NYS 338; 
State v. Muncie Pulp’ Co., 119 Tenn. 
47, 104 SW 487. 

2. See States [36 Cyc 840]. 

3. Bedford-Nugent Co. v. Hern- 
don, 196 Ky. 477, 244 SW 908; Ware 
v. Hager, 126 Ky. 324, 103 SW 283, 31 
KyL 728. 

4. See States [86 Cyc 841]. 

5. State v. West Tennessee Land 
Co., 127 Tenn. 575, 158 SW 746, Ann 
Cas1914B 1043; Old Dominion Iron, 
etc., Co. v. Chesapeake, ete., R. Co., 
116 Va. 166, 81 SE 108 [foll James 
River, ete., Power Co. vy. Old Domin- 
ion Iron, ete., Corp., 188 Va.’ 461, 122 
SE 344]. See Young v. Juneau, 4 
Alaska 372; Pacific Coast Co. v. Mc- 
Closkey, 3 Alaska 177 (both cases 
holding that, in Alaska, title to tide- 
lands cannot be acquired by anyone). 

6. Sikes vy. Moline Consumers’ Co., 
293 Tll. 112, 127 NE 342; Caddo Levee 
Dist. Comrs. v, Glassel, 120 La. 400, 
45 S 370; Oakes vy. De Lancey, 133 
N. Y. 227, 80 NE 974, 28 AmSR 628. 

Modes of acquiring title see infra 
§§ 219, 222-247. 

7 U.S. v. Cress, 243 U. S. 316, 37 
SCt 380, 61 L. ed. 746 (in Kentucky); 
Robinson v. Wells, 142 Ky. 800, 135 
SW 317; Wilson v. Watson, 141 Ky. 
324, 182 SW 563, 35 LRANS 227: 
Williamsburg Boom Co. v, Smith, 84 
Ky. 372, 1 SW 1765, 8 KyL 369; 
Miller v. Hepburn, 8 Bush (Ky.) 326; 
Berry v. Snyder, 38 Bush (Ky.) 266, 
96 AmD 219. 

8 Bright’ v. Superior, 163 Wis. 1, 
156 NW 600. 
9. Martin v. Busch, (Fla.) 112 § 


274; Apalachicola Land, etc., Co. v. 
McRae, 86 Fla. 393, 98 S505; Brickell 
v. Trammel, 77 Fla, 544, 82 S 221, 

10. Martin v. Busch, (Fla.) 112 S 
274; Apalachicola Land, etc., Co. v. 
McRae, 86 Fla. 393, 98 S 505; Brickell 
v. Trammel, 77 Fla. 544, 82 S 221. 

11. Cross references: 

Grants or conveyances of riparian 
land as conveying land under water 
see infra §§ 261-266. 

Public grants of submerged land to 
adjacent owners see infra § 228. 
Riparian rights generally see supra 

§§ 143-205. : 

12. Jackson-Walker Coal, etc., Co. 
v. Hodges, 283 Fed. 457 (in Kansas); 
Pacific Coast Co. v. McCloskey, 3 
Alaska 77 (no title to tidelands),; 
Brickell vy. Trammel, 77 Fla. 544, 82 
S 221; Broward v. Mabry, 58 Fla. 398, 
50 S 826; Hill v. Newell, 86 Wash. 
227, 149 P 951. 

13. U. S.—Barney vy. Keokuk, 94 
U. S. 324, 24 L. ed. 224 (lowa rule); 
Oregon Coal, etc., Co. y. Anderson, 
206 Fed. 404, 124 CCA 286 (in Ore- 
gon); Hagerla vy. Mississippi River 
Power Co., 202 Fed. 776 (lowa rule); 
Iowa v: Carr, 191 Fed... 257, 112 CCA 
477 (in Iowa); Decker v. Pacific 
Coast SS. Co., 164 Fed, 974, 91 CCA 
102 (in Alaska); Columbia Canning 
Co. v. Hampton, 161: Fed. 60, 88 CCA 
224 (in Alaska); Harrison y. Fite, 
tek st 781, 78 CCA 447 (in Arkan- 
sas). 

Alaska.—Strong v. Gilmore, 6 
Alaska 384; Barron v. Alexander, 4 
Alaska 591; Thompson v. Pelton, 4 
Alaska 510. 

Ark.—Wallace vy. Driver, 61 Ark. 
429, 33. SW_*641,°°31" LRA= 317! St. 
Louis, etc., R. Co. v. Ramsey, 53 Ark. 
oie 13 SW 931, 22 AmSR 195, 8 LRA 
oO 


Fla.—Martin v. Busch, 112.S 274; 
Apalachicola Land, etc., Co. v. Me- 
Rae, 86 Fla. 393, 98 S 505; Brickell 
v. Trammel, 77 Fla. 544, 82 S 221; 
Thiesen v. Gulf, etc., R. Co., 75 Wa. 
28, 78 S 491, LRA1918B 718. 

Ida.—Northern Pac. R., Co. v. Hir- 
zel, 29 Ida. 438, 161 P 854; Callahan 
v. Price, 26:Ida 745, 146 P 732 [overr 
so far as in conflict Ulbright v. Bas- 
lington, 20 Ida. 589, 119 P 292, 294; 
Lattig v. Scott, 17 Ida. 506, 107 P 
47 (rev on other grounds 227 U. S. 
229, 33 SCt 242, 57 L. ed. 490, 44 
LRANS 107); Johnson v, Johnson, 14 
Ida. 561, 95-P 499, 24 LRANS 1240; 
ore v. Hurst, 10 Ida, 308, 77 P 

Iowa.—Billick v. Davidson, 185 
Iowa 801, 171 NW 181; Hohl v. Iowa 
Cent, R. Co., 162 Iowa 66, 143 NW 
850; Watt v. Robbins, 160 Iowa 587, 
142 NW 387; McManus y. Carmichael, 
3 Iowa 1. r : 

Or.—Switzler vy. Earnheart, 59 Or. 
344, 117 P 296 [app dism 231 U. S. 
766 mem, 34 SCt 327 mem, 58 L. ed. 
472 mem]; State v. Portland Gen. 
Electric Co., 52 Or. 502, 95 P 722, 98 
P 160; Hume vy. Rogue River Packing 
Co., 51 Or, 237, 83 P 391; 92 P 1065, 
96 P 965, 1831 AmSR 732, 31 LRANS 
396; Montgomery yv. Shaver, 40 Or. 
244, 66 P 923, 

And see cases infra this note, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


except where a stream is navigable only for the 
purpose of floating logs and timber products, in 
which case title to the bed may be in the riparian 
In other jurisdictions a riparian owner 


owner.14 
has title to low-water mark,’* at 


waters are nontidal,1® and in some,*” although not 


other,!§ jurisdictions, even where 
tidal. In still other jurisdictions 
bed of a navigable stream is 


{a] Tidewater.—(1) The rule 
stated’ in the text is applied to the 
ownership of land abutting tidal 
waters. Narragansett Real Hst. Co. 
y. Mackenzie, 34 R. I. 103, 82 A 804; 
Lownsdale v. Grays Harbor Boom 


Co., 54 Wash. 542, 103 P 833; Grays, 


Harbor Boom Co. v. Lownsdale, 54 
Wash. 83, 102 P 1041, 104 P 267. 
And see Boundaries § 59. (2).7in 
the absence of evidehce to the con- 
trary, the court is bound to presume 
that riparian land extends no 
farther seaward than ordinary high- 
water mark. Long Beach Land, etc., 
Co. v. Richardson, 70 Cal. 206, 11 P 
695. 

Nontidal streams see Boundaries § 
64. 

State ownership below high-water 
mark see supra § 213. 

14. Watkins v. Dorris, 24 Wash. 
636, 64 P 840, 54 LRA 199. |. 

Inapplicability of constitutional as- 
sertion of state ownership see infra 


222, 
; U. S.—Garrison v. Greenleaf 
Johnson Lumber Co., 215 Fed, 576, 
131 CCA 644 [rev 208 Fed. 1022, and 
aff’ 237 Un iSt 251, 35° SCt 551, 59°L. 


ed. 939] (in. Virginia) ; Greenleaf 

Johnson Lumber Co. v. U. S., 204 

Fed. 489 (in Virginia). 
Ark.—Polack v. Steinke, 100 Ark. 


28, 139 SW 538 (declaring Missouri 
rule). 

La.—Wemple v. Eastham, 150 La. 
247, 90 S 637 [expl Perry v. Caddo 
Levee Dist. Comrs., 132 La. 415, 61 
S 511; Minor v. New Orleans, 115 La. 
301, 38 S 999]. ; 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617, 1095, LRA1916C 
139; Reeves v. Backus-Brooks Co., 83 
Minn. 339, 86 NW 337; Union Depot, 
ete., Co. v. Brunswick, 31 Minn. 297, 
17 NW 626, 47 AmR 789. 

Mo.—Doebbeling v. Hall, 310 Mo. 
204, 274 SW 1049, 41 ALR 382; Ho- 
bart-Lee Tie Co. v. Stone, 135 Mo. A. 
438, 117 SW 604. See Northstine v. 
Feldmann, 298 Mo. 365, 250 SW 589; 
Cooley v. Golden, 117 Mo. 33, 23 SW 
100, 21 LRA 300; Rees v. McDaniel, 
115 Mo. 145, 21 SW 913 (all three 
eases holding that a riparian owner 
has title only to the water’s edge). 

Oh.—Blanchard v. Porter, 11 Oh. 
138. 

Pa.—Black v. American Interna- 
tional Corp., 264 Pa. 260, 107 A 7387. 

S. D.—Flisrand v. Madson, 35 S. 
D. 457, 152 NW 796. 

Va.—Taylor v. Com., 102 Va. 759, 
47 SE 875, 102 AmSR 865. 

“Tt is well settled in Missouri that 
upon navigable streams (as is the 
Missouri River) the riparian. owner 
has title to the river bank and no 
further. The river bank may be 
figured at and to low water mark.” 
Doebbeling v. Hall, 310 Mo. 204, 215, 
274 SW 1049, 41 ALR 382. 

, 16. Mobile Transp. Co. v. Mobile, 
153 Ala. 409, 44 S 976, 127 AmSR 34, 
13 LRANS 3852; Tallassee Falls Mfg. 
Co. v. State, 13 Ala, A.. 623, 68.8 
805 [rev on other grounds 194 Ala. 
554, 69 S 589]; Irvin v. Crammond, 58 
Ind, A. 540, 108 NE 539; State v. 
Longfellow, 169 Mo. 109, 69 SW_ 374; 
Shannonhouse v. White, 171 N. C. 16, 
86 SE 168; Wilson v. Forbes, 13 N. 
C. 30. And see Boundaries § 64. 

U. S. v. Pennsylvania Salt 
Mfg. Co., 16 F. (2d) 476 (in Penn- 
sylvania); Rauers v. Persons, 144 
Ga. 28, 86 SE 244; Taylor v. Com., 
ane Va. 759, 47 SE 875, 102 AmSR 

65. 

See cases infra this note, 


NAVIGABLE WATERS 


least where the 


the waters are 
the title of the 
in the riparian 


[a] In Alabama the title of a ri- 
parian owner on tidal waters extends 
only to mean high tide. Mobile 
Transp. Co. v. Mobile, 153 Ala. 409, 
44 S 976, 127 AmSR 34, 18 LRANS 
352; Hagan v. Campbell, 8 Port. 9, 
33 AmD 267; Tallassee Falls Mfg. 
Co. v. State, 13 Ala. A. 623, 68-S 805 
[rev on other grounds 194 Ala, 554, 
69 S 589). 

19. Whitaker ‘vy. McBride, 197 U. 
Si O10) 25> SCT 530,\ 49 Liv ed. 857. (in 
Nebraska); Sioux City Bridge Co. v. 
Miller, 12 F. (2d) 41 (in Nebraska); 
Diana Shooting Club v. Husting, 156 
Wis. 261, 145 NW 816, AnnCasi915C 
1148. See Fox River Paper Co. v. 
Wisconsin R. Commn., 274 U. S. 651, 
47 SCt 669, 71 L. ed. 1279 (assuming 
this to be the rule in Wisconsin); 
Peo. v. State Tax Commn., 247 N. Y 
9, 159 NE 703 (owners of uplands 
hold title to the beds of most rivers 
in New York with the possible excep- 
tions of the Hudson and Mohawk 
Rivers). 

20. Wilson v. Harrisburg, 107 Me. 
207, 77 A 787; Brosnan v. Gage, 240 
Mass. 113, 133 NE 622; State Bd. of 
Health v. Phillipsburg, 83 N. J. Eq. 
402, 91 A 901 [aff 85 N. J. Eq. 161, 
96 A 62]; Atty.-Gen. v. Delaware, 
eteds Ru.Cog 27 | N.S. Hall Laft:-27 
N. J. Eq. 631]. See Fulton Light, 
ete., Co. v. State, 200 N. Y. 400, 94 
NE 199, 37 LRANS 307 (the rule ob- 
tains as to all fresh-water streams, 
not constituting state boundaries, ex- 
cept the Mohawk River, a fresh-wa- 
ter river, and the part of the Hudson 


as. above the ebb and flow of the 
tide). 

21. U. S.—Tempel v. U. S., 248 
U. S. 121, 39 SCt 56, 63 L. ed. 162 
(in Illinois); St. Louis v. Rutz, 138 
U. S. 226, 11 SCt 337, 34 L. ed. 941 
(in Illinois); Cox v. Phillips, 277 


Fed. 414 [certiorari den 258 U. S. 
628 mem, 42 SCt 461 mem, 66 L. ed. 
799 mem], 

Ill.— Peo. v. Economy Light, etc., 
Co., 241 Ill, 290, 89 NE 760 [writ of 
error dism 234 U. S. 497, 34 SCt 973, 
58 L. ed. 1429]. 

Ky.—McGill v. Thrasher, 221 Ky. 
789, 299 SW 955; Bedford-Nugent Co. 
v. Herndon, 196 Ky. 477, 244 SW 908; 
Caughlin v. Wilson, 167 Ky. 35, 180 
SW 40; Wilson v. Watson, 144 Ky. 
352, 188 SW 283, AnnCas1913A 1774; 


Berry v. Snyder, .8 Bush 266, 96 
AmD 219. 5 
Mich.—Collins y. Gerhardt, 237 


Mich. 38, 211 NW 115; Sewers. v. 
Hacklander, 219 Mich. 148, 188 NW 
547; Johnson v. Burghorn, 212 Mich. 
19, 179 NW 225, 11 ALR 2384; Mc- 
Morran Milling Co, v. C. H. Little 
Co., 201 Mich. 301, 167 NW 990; Peo. 
vy. Grand Rapids-Muskegon Power 
Co., 164 Mich. 121, 129 NW 211. 

Miss.—Richardson v. Sims, 118 
Miss. 728, 80 S 4; The Magnolia v. 
Marshall, 39 Miss. 109. 

Nebr.—Kinkead v. Turgeon, 74 
Nebr. 573, 104 NW 1061, 109 N 744, 
121 AmSR 740, 1 LRANS 762, 7 
LRANS 316, 138 AnnCas 43. 

N. Y.—Northern New York Power 
Corp. v. State, 111 Misc. 13, 181 NYS 


588. And see Waterford Hlectric 
Light, ete, Co. v. State, 208 App. 
Div. 273, 2083 NYS 858 [mod 117 


Misc. 480, 191 NYS 657, and aff 239 
N. Y. 629 mem, 147 NE 225 mem] 
(recognizing the general rule but 
dealing with an exception to it). 
Wis.—Angelo v. Railroad Commn., 
217 NW 570; Metropolitan Inv. Co. 
v. Milwaukee, 165 Wis, 216, 161 NW 
785; Green Bay, etc. Canal Co, v. 


° 


[45 C.J.] 548 


owners,’ at least in the case of a river which is non- 
tidal at the point in question,?° and the owner on 
either side of the stream owns to the center or 
thread thereof;?+ but even in these jurisdictions, 
or at least some of them, other rules are applied 
in the cases of persons owning lands abutting on 
tidewater,” one of the Great Lakes,?* or a river 
constituting a state boundary.?4 
riparian owner may have to land below high-water 


Whatever title a 


Telulah Paper Co., 140 Wis. 417, 122 
NW 1062. : : 

And see Cross v. Berlin Mills Co., 
79 N. H. 116, 105 A 411 (a riparian 
proprietor’s title presumably extends 
to the middle of the river). 

See also cases infra this note. 

“It is the rule in this State, sus- 
tained “by an unbroken line of de- 
cisions, that one who owns land bor- 
dering a stream whether navigable 
or not, owns the bed of the stream 
to the center or thread thereof.” Peo. 
v. Grand Rapids-Muskegon Power 
Co., 164 Mich. 121, 125, 129 NW 211. 

fa] Applications of rule.—(1) The 
rule is applied in the case of non- 
tidal streams. Wilson v. Harris- 
burg, 107 Me. 207, 77 A 787; Sewers 
v. Hacklander, 219 Mich. 143, 188 
NW 547. (2) In New York, the rule 
is not applied to the Mohawk River 
or to the Hudson River above tide- 
water. Danes y. State, 219 N. Y. 67, 
113 NE 786; Waterford Electric 
Light, etc. Co. v. State, 208 App. 
Div. 273, 203 NYS 858 [mod 117 
Misc, 480, 191 NYS 657, and aff 239 
N. Y. 629 mem, 147 NE 225 mem). 
(3) A riparian owner on a stream, 
which was once navigable but which 
has not been-used for navigation pur- 
poses for a half century, has title 
to the center of the stream. ~-Weis- 
mantle yv. State, 210 App. Div. 608, 
206 NYS 570. (4) Where one person 
owns lands on both ‘sides of the 
stream, his title extends to, and in- 
cludes, the bed of the stream. Cen- 
tral Maine Power Co. v. Rollins, 
(Me.) 1388 A 170. (5) A riparian 
owner whose title extends to the 
middle of the stream is the owner of 
sand and gravel under water within 
Fe eee tes ope eee MecMorran Milling 

‘o. v. C. L Little Co., 201-Mich. 
167 NW. 990, : mies 

[b] In Texas (1) it was said by 
the court of appeals in one case that 
riparian owners hold title to the’ bed 
of a, navigable stream to the middle 
thread. Anderson v. Polk, (Civ, A.) 
291 SW 1112 [aff 297 SW 219}. (2) 
However, while the judgment was 
affirmed by the supreme court, that 
court held that the rights of mere 
riparian proprietors in the beds of 
navigable streams were not involved. 
Anderson v. Polk, 297 SW 219. 

Presumption from conveyance see 
Boundaries § 63. 

22. See cases infra this note, 

[a] Ownership to ordinary high- 
water mark.—Beach Front Hotel Co. 
v. Sooy, 197 Fed. 881, 118 CCA 579: 
(in New Jersey); Armour y. Sound 
Shore Front Impr. Co., 159 App. Div. 
218, 144 NYS 340. 

[b] In Maine and Massachusetts: 
(1) under the Massachusetts Colonial 
Ordinance of 1641-1647, an owner of 
upland adjoining tidewater owns to 
low-water mark, not exceeding one 
hundred rods below high-water 
mark. Andrews v. King, 124 Me. 
361, 129 A 298; Sinford v. Watts, 123 
Me. 230, 122 A 573; Jubilee Yacht 
Club v. Gulf Refining Co., 245 Mass. 
60, 140 NE 280; Butler v. Atty.-Gen., 
195 Mass. 79, 80 NE 688, 8 LRANS 
1047. See Boundaries § 54 note 60 [a]. 
(2) The ownership of a riparian pro- 
prietor extends to extreme low-water 
mark. Whitten v. Haverhill, 204 
Mass. 95, 90 NE 409; Sewall, ete., 
Cordage Co. v. Boston Water-Power 
Co., 147 “Mass. 61, 16 NE 782. 

23. See infra text and notes 31, 
32 


See cases infra this note. 
The title of owners of an is- 


24. 
[a] 
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mark?> is a qualified one,?* it being subject to the 
public easement of navigation?’ and other proper 
public uses,?® as well as to the right and power of 
control and regulation for purposes of navigation 
possessed by the state®® and federal*® governments. 

Lakes. A person owning property abutting on 
one of the Great Lakes has title only to high-water 
mark*! and does not own the land under the waters 
of the lake.*2 In regard to a navigable lake other 
than one of the Great Lakes a riparian proprietor, 
as such, does not in some jurisdictions own the bed 
of the lake;** in other jurisdictions the land under 
the lake belongs to the riparian proprietors ;** and 
in still other jurisdictions the riparian proprietor 
owns to low-water mark,** but his title to the strip 
between high and low water marks is a qualified 
one.*° 

[§ 218] c. Under Civil Law. Under the civil law 
in foree in Spain and other countries lands underly- 
ing navigable waters or subject to the ebb and flow 
of the tide are public property®’ belonging to the 
crown or other sovereign power ;*8 and private own- 
ership of riparian lands ordinarily extends only to 
high-water mark.*® 

[§ 219] 2. Acquisition, Retention, or Change*°— 


NAVIGABLE WATERS 


[§§ 217-220 


navigable waters are susceptible of private owner- 
ship,*+ and the state owns the lands in question*? 
and is vested with power to make a grant thereof,** 
an individual may acquire title to such lands by a 
grant from the state** or by preseription.*® On the 
other hand, after the state has acquired title to 
lands underlying navigable waters,*® the title re- 
mains in it unless and until it is divested thereof 
by a lawful grant#? or by adverse possession.*® 
Where the state owns land underlying navigable 
waters, it holds title as trustee for the public,*? 
and it cannot by acquiescence abandon the trust 
property®°® or enable a diversion of it to private ends 
different from the object for which the trust was 
created.54 The trustees of a state fund cannot, by 
allegations, averments, or admissions in pleadings, 
affect the title of the state to land under navigable 
water.®? 

[§ 220] b. Change of Government or Sovereignty 
—(1) In General. With the American Revolution 
and the separation of the colonies from Great 
Britain, each state succeeded to all the rights of 
the English crown and parliament in the soil under 
the navigable waters within its boundaries,°? and, 
with the exception of such lands as had been previ- 


a. In General. 


land in the Niagara River extends 
to the mean water line of the river, 
and they have no title to the bed 
thereof, or to the sand and gravel 


deposited therein. Strawberry Is- 
tena Co, v: Cowles, 79 Mise. 279, 140 
NYS 333. 


State ownership see supra § 215. 

25. See supra text and notes 15— 
eae: Seranton v. Wheeler, 179 U. 
S. 141, 21 SCt 48, 45 L. ed. 126 (stat- 
ing Michigan rule); Hall v. Hobart, 
186 Fed. 426, 108 CCA 348; State v. 
Korrer, 127 Minn. 60, 76, 146 NW 617, 
1095, LRA1916C 139; Shannonhouse 
v. White, 171 N. C. 16, 86 SE 168; 
Wilson v. Forbes, 13 N. C. 30. 

“While the title of a riparian owner 
in navigable or public waters extends 
to ordinary low-water mark, his title 
is not absolute except to ordinary 
high-water mark. As to the inter- 
vening space his title is limited or 
qualified by the right of the public 
to use the same for purpose of navi- 
gation or other public purpose. 
tate vy. Korrer, supra. 
s 27. U. §—Willink v. U. S., 240 U. 
S 572,136 SCt 422, 60: L. ed: 808; 
Whitaker v. McBride, 197 U. S. 510, 
25 SCt 530, 49 L. ed. 857; Sioux City 
Bridge Co. v. Miller, 12 F. (2d) 41; 
Hall v. Hobart, 186 Fed. 426, 108 


58 L. ed. 1429]. 

La.—Wemple v. Hastham, 150 La. 
247, 90 S 637. 

Mass.—Jubilee Yacht Club vy. Gulf 
Refining Co., 245 Mass. 60, 140 NE 
280; Brosnan v. Gage, 240 Mass. 113, 
133 NE 622 (dealing with a river 
which, at the point in question, was 
navigable in fact, although not navi- 
gable in the sense that the tide ebbed 
and flowed therein); Old Colony St. 
R. Co. v. Phillips, 207 Mass. 174, 93 
NE 792; Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 124, 24 
‘LRANS 79; Butler v. Atty.-Gen., 195 
Mass. 79, 80 NE 688, 8 LRANS 1047; 
Com. v. Alger, 7 Cush. 538. 


Mich.—Collins v. Gerhardt, 237 
Mich. 38, 211 NW 115. 
Minn.—State v. Korrer, 127 Minn. 


60, 146 NW 617, 1095, LRAI916C 139. 
Miss.—Richardson v. Sims, 118 
Miss. 728, 80 S 4. 


In jurisdictions where lands under 


Mo.—State v. Longfellow, 169 Mo. 
109, 69 SW 374. 

Nebr.—Kinkead v. Turgeon, 74 
Nebr. 573, 104 NW 1061, 109 NW 744, 
121 AmSR 740, 1 LRANS. 762,.7 
LRANS 316, 13 AnnCas 43. 

_N. J.—Atty.-Gen. v. Delaware, etc., 
ReiCo5 -203NetI eBags Tparl 274 Needs 
Eq. 631). 

N. C.—Lenoir County v. Crabtree, 
Eee C. 357, 74 SE 105, 39 LRANS 

Pa.—Black v. American Interna- 
tional Corp., 264 Pa. 260, 107 A 737. 


S. D.—Flisrand v. Madson, 35 S. 
D. 457, 152 NW 796. 
Wis.—Diana Shooting Club v. 


Husting, 156 Wis. 261, 145 NW 816, 
AnnCas1915C 1148. 

28. Wemple y. Eastham, 150 La. 
247, 90 S 687; State v. Korrer, 127 
Minn. 60, 146 NW 617, 1095, LRA 
1916C 139; Richardson v. Sims, 118 
Miss. 728, 80 S 4. 

29. Hall v. Hobart, 186 Fed. 426, 
108 CCA 348; Peo. v. Southern Pac. 
R. Co., 166 Cal. 627, 138 P 103; Weis- 
mantle v. State, 210 App. Div. 608, 
206 NYS 570. 

30. Garrison y. Greenleaf Johnson 
Lumber Co., 215 Fed. 576, 131 CCA 
644 [rev 208 Fed. 1022, app granted 
221 Fed, 1021, 136 CCA 663, and aff 
237 U.S. 251, 35 SCt 551, 59 L. ed. 


939]. 

31. Peo. v. Jones, 112 N. Y. 597, 
20 NE 577. 

32. Mears Slayton Bldg. Material 


Co. v. Boynton, 233 Ill. A. 256. 
State ownership see supra § 214. 
33. Welder v. State, (Tex. Civ. A.) 

196 SW 868; State v. Rolio, (Utah) 

262 P 987; Angelo v.. Railroad 

Commn., (Wis.) 217 NW 570. 


34. Nedtweg v. Wallace, 237 Mich. 
14, 208 NW 51, 211 NW _ 647; St. 
Helen Shooting Club v. Mogle, 234 


Mich. 60, 207 NW 915; Fuller v. Bilz, 
161 Mich. 589, 126 NW 712. 

35. State v. Korrer, 127 Minn. 60, 
148 NW 617, 1095, LRA1916C 139; 
Anderson v. Ray, 37 S. D. 17, 156 NW 
591 


36. State v. Deisch, 38 S. D. 560, 
162 NW 365; Anderson y. Ray, 37 S. 
Dwdt, VE NOW-2591. 

37. Francisco v. Govt., 28 Philip- 
pine 505. 

38. Ker v. Couden, 223 U. S. 268, 
32 SCt 284, 56 L. ed. 432; Apalachi- 
cola Land, ete., Co. v. McRae, 86 Fla. 
393, 98 S 505. 

39. .Apalachicola Land, etc., Co. v. 


ously conveyed by royal grant,°* the state,°> or the 


McRae, supra; Brickell v. Trammel, 
77 Fla. 544, 82 S 221. 

40. Condemnation of land under 
water see Eminent Domain §§ 85, 
109, 134, 145, 211. 

41. See supra § 216. 

42. Lands to which ownership of 
state extends see supra §§ 213-215, 

43. See infra § 226. 

44. Oakes vy. De Lancey, 133 N. Y. 
227, 30 NE 974, 28 AmSR 628, 


State ants generally see infra 
226-238.° a} vive sy 

45. See infra § 247. 

46. See infra § 220. 

47. Martin v. Busch, (Fla.) 112 S 


274; Jamieson, etc., Co. v. Reynolds, 
174 App. Div. 78, 159 NYS 317; Mat- 
ter of McClellan, 146 App. Div. 594, 
131 NYS 633 [motion granted 147 
App. Div. 933 mem, 132 NYS 1136 
mem, and aff 204 N. Y. 677 mem, 98 
NE 1107 mem]. See Home for Aged 
Women vy. Com., 202 Mass. 422, 89 
NE 124, 24 LRANS 79 (the fee in 
land under tidewaters is held by the 
state, except as affected by private 


grants and by the Colonial Ordi- 
nance of 1647), 
48. Jamieson, etce., Co. v. Reyn- 


olds, 174 App. Div. 78, 159 NYS 317. 
49. See supra § 212. 
50. State v. Cleveland, ete, R. Co., 
oa Ob St. 61, 118 NE 677, LRA1917A 


51. ‘State v. Cleveland, etc., R. Co., 
supra. 

Limited power of disposition see 
infra §.226) 
Byiee Martin v. Busch, (Fla.) 112 S 

53. Appleby v. New York, 271 U. 
S. 364, 46 SCt 569, 70 L. ed. 992; 
Shively v. Bowlby, 152 U. S. 1, 14 
SCt 548, 388 L. ed. 331; Marine R., 


ete., Co. v. U. S., 49 App. (D. C.) 485, 
265 Fed. 437 [aff 257) Us: Si 4% 
SCt 32, 66 L. ed. 124]; Evans v. U. 


S., 31 App. (D. C.) 544; Knicker= 
bocker Ice Co. v. Shultz, 116 N. Y. 
382, 22 NE 564; Langdon v. New 


York, 93 N. Y. 129, 18 NY WklyDig 
387 [aff 28 Hun 158, 16 NYWklyDig 
289]; Pacific El. Co. v. Portland, 65 
Or. 349, 183 P 72, 46 LRANS 363. 

54. Lewis v. Utica, 159 App. Div. 
160, 145 NYS 346 [aff 217 N. Y. 162, 
111 NE 346]; Oelsner v. Nassau 
Light, ete;,,/Co., 1384 App: Div. 281; 118 
NYS 960. 

55. Wilson v. Hudson 
Water Co., 76 N. J. Eq. 543 
Peo. v. New York, 


County 
76 A 560; 
ete, Ferry Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


people thereof,®® succeeded to the royal title to 
lands under tidewaters, subject to the rights and 
powers surrendered to the national government by 
the constitution of the United States,®7 or, 
specifically, subject only to the rights later sur- 
rendered to the national government by the com- 


’ 3 J xs 
merce clause of the constitution.®§ 


soil under navigable waters was conferred by the 
constitution upon. the federal government, so far as 
the original states were concerned,*® but the title 
was reserved to, and remained in, the respective 
Also a state subsequently admitted to the 
Union upon a footing of equality with the original 


states.©° 


states®t becomes vested, upon its 


title to the lands underlying the navigable waters 


NAVIGABLE WATERS 


more 


No title to the 


admission, with 


68 N. Y. 71 [mod 7 Hun 105 (aff 49 | this court that absolute property in, 


HowPr 511)]; Oelsner v. Nassau 
Light, ete., Co., 134 App. Div. 281, 
118 NYS 960; Bardes v. Herman, 62 
Misc, 428, 114 NYS 1098 [aff 144 App. 
Diy. 772; 129 NYS 723 (aff 207 N. Y. 
745 mem, 101 NE 1094 mem)]; 
Armour v. Newport, 43 R. I. 211, 110 


A 645. 

56. Stevens y. Paterson, etc., R. 
MOE Vos IN. day du, 132,” 6 AMR - 269% 
Roberts v. Baumgarten, 110 N. Y. 
380, 383, 18 NE 96; Peo. v. New York, 


ete., Ferry Co., 68 N. Y.'71; Jamieson, 


ete., Co. v. Reynolds, 174 App. Div. 
78, 159 NYS 317; Rumsey v. New 
Work, ete.,¢- Ru Co:, 63. Hun 200; 17 


NYS 672 [aff 137 N. Y..563 mem, 33 
NE 338 mem]; Micelli v. Andrus, 61 
Ox 78,5 120) P7380: 

“To the rights of the crown the 
People of this state succeeded, upon 
their separation, and the title to the 
lands under water, where the tide 
flows and reflows, vested and re- 
mained in them.” Roberts v. Baum- 
garten, supra. 

[a] “When the American Revo- 
lution was concluded, the people of 
each state became themselves sov- 
ereign, and in that character held the 
absolute right to all their navigable 
waters and the soils under them for 
their own common use.” State v. 
Korrer, 127 Minn. 60, 69, 146 NW 617, 
1095, LRA1916C 139. 

57. Appleby vy. New York, 271 U. 
S. 364,.46-SCt 569,70 L., ed. 992; 
Shively v. Bowlby, 152 U. S..1, 14 
SCt 548, 38. L,,eds 331; .Statey.v. 
Korrer, 127 Minn. 60, 146 NW 617, 
1095, LRA1916C 139; Oelsner _ v. 
Nassau Light, etc., Co., 134 App. Div. 
281, 118 NYS 960. 

68. Marine R., ete., Co. v..U..S., 
49 App. (D. C.) 485, 265 Fed. 437 [aft 
257 U. S. 47, 42 SCt 32, 66 L. ed. 124]; 
Evans v. U. S., 381 App. (D. C.) 544. 

59. Pollard y. Hagan, 3 How. (U. 
S.) 212, 11 L. ed. 565; Martin v. Wad- 
dell, 16 Pet. (U. 8.) $67, 10 L.-.ed. 
997; U. S. v. Holt State Bank, 294 
Fed. 161 [aff 270 U. S. 49, 46 sct 197, 
70 L. ed. 465]; Nirdlinger v. Stevens, 
262 Fed. 591 [aff 273 Fed. 1022 mem 
(rev on other grounds 262 U. S. 266, 
43 SCt 560, 67 L. ed. 974)]; Churchill 
Co, v. Kingsbury, 178 Cal, 554, 174 PB 
329; State v. Gerbing, 56 Fla. 603, 47 

353, 22 LRANS 337; State v. 
Korrer, 127 Minn. 60, 70, 148 NW 617, 
1095, LRA1916C 139. 

“The soil under navigable waters 
was not granted by the Constitution 
to the United States,” State v. 
Korrer, supra. 

60. Knight v. United Land Assoc., 
142605. S..161, 12::SCt: 258; 35. cL. ed. 
974; Pollard v. Hagan, 3 How. (U. 8S.) 
212, 11, L.»ed; 565; U. S: v. Holt State 
Bank, 294 Fed, 161 [aff 270 U. S. 49, 
46 SCt 197, 70 L. ed. 465]; Churchill 
Cou. Vv. Kingsbury, 178 Cal. 554, 174 
P 829; Broward v. Mabry, 58 Fla. 
398, 50 8 826; State v. Gerbing, 56 
Fla. 6038, 47 8 353, 22 LRANS 337; 
State vy. Korrer, 127 Minn. 60, 14 6 
NW 617, 1095, LRA1916C 139. 

“It is the settled rule of law in 


[45 C. J.—35] 


and dominion and sovereignty over, 
the soils under the tide waters in the 
original States were reserved to the 
several States.” Knight v. United 
Land Assoc., 142 U...S. 161, 183, 12 
SCt 258, 35 L. ed. 974. 

61. See States EBs Cyc: 833]. 

62. U. S.—dwU. v. Holt State 
Bank, 270 U.S. 49, Pie SCOOT WO \abs 
ed. 465; Port-—or Seattle Vv. Oregon, 
et¢., AR: 'Co., 255 U. S. 56, 41 SCt 237, 
65 Lb. ed. 503: Mumford v. Wardwell, 
6 Wall. 423, 13° Li. ed. T5Gr 7.5 1S. 
Brewer- Elliott Oil, ete., Co. 249 Ben. 
609 [aff 270 Fed. 100 (aft 260 U.S. 77, 
43 SCt 60, 67 L. ed. 140)). 


Fla.—Merrill- Stevens Co. v. Dur- 


kee, 62 Fla. 549, 57 S 428; State v. 
Gerbing, 56 Fla. 603, 47 ‘Ss 353, 22 
LRANS 3387. 


Ill.— Wilton v. Van Hessen, 249 111. 
182, 94 NE 134. 

Ta—State Vv. Bayou Johnson 
Oyster Co., 130 La. 604, 58 S 405. 

Mich.—Kavanaugh v. Baird, 241 
Mich. 240, 217 NW. 2. 

Or.—Monroe v. Withycombe, 84. Or. 
328, 165 P 227; Cook v. Dabney, 70 
Or. .529, 139 —P. 721; Pacifie El. Co. v. 
Portland, 65. Or, 349, 133, P72, 46 
LRANS 363; Corvallis, 
v.., Benson; +61, Or. 1359, 
[writ of error dism 235 U. S. 691 
mem, 35 SCt 206 mem, 59 L. ed. 428 
mem]; Bowlby v. Shively, 22 Or. 410, 
30 P 154 [aff 152 U. S. 1, 14 SCt 548, 
38 L. ed. 331]. 

Utah.—State v. Rolio, 262 P 987. 

Wash.—Bilger v. State, 63 Wash. 
457, 116 P 19; Gifford v. Horton, 54 
Wash. 595, 103 P 988; Van Siclen v. 
Muir, 46 Wash. 38, 89 P 188. 

“The states admitted into the 
Union since the adoption of the Con- 
stitution became at once entitled to 
the soil under their navigable waters, 
the same as the original states.” 
State v. Bayou Johnson Oyster Co., 
130 La. 604, 610, 58 S 405. 

63. See supra § 211. 

64. U. S.—Oklahoma vy. Texas, 258 
U. S. 574, 42 SCt 406, 66 L. ed. 771; 
U. S. v. Chandler-Dunbar Water 
Power Co., 229 U. S. 53, 33 SCt 667, 
Dili (LivwOG., 6h065. SCout v. Lattig, 227 
Ue 8.5229), 33. Sct 242,,.57 ; la.--ed,- 490; 
44 LRANS 107; Mobile Transp. Co. 
v. Mobile, 187 U. S. 479, 28 SCt 170, 
47 L,-ed. 266 [aff 128 Ala. 335, 30 S 
645, 86 AmSR 148, 64 LRA 3338]; 
Pollard v. Hagan, 3 How. 212, 11 L. 
ed. 565; Dean v. San Diego, 275 Fed. 


228 .[aff 284 Fed. 970]; Mobile v. 
Sullivan Timber Co., 129 Fed, 298, 63 
CCA 412; Leverich v. Mobile, 110 


Fed. 170; "Mission Rock Co, v. U. De 
109 Fed. 768, 48 CCA 641 [aff 189 
U.. Se, 391, 23 ‘Sct 606, 47 L, ed. 865]; 


Carroll. v.. Price, 81. .Fed. 137; Case 
v,, Toftus, 39 Bed. 730,: 5 LRA 684. 
Ala.—Mobile_ v. Eslava, 9). Ort, 


577, 38 AmD 325. 

Til.—State v. New, 280 Ill. 393, 117 
NE 597. 

Kan.—State v. Akers, 92 Kan. 169, 
140 P 637, AnnCas1916B 543 [aff 245 
U. S. 154, 38 SCt 55, 62 L, ed. 214]. 

Okl. —Keeter v. State, 19 cOk]. Cri 


within its boundaries.®2 
United States to lands underlying navigable waters 
within a territory of the United States®? passes or 
is relinquished to a state erected out of such terri- 
tory,°* and it is sometimes stated that such lands 
are granted by the United States to the new state,® 
it is also stated in other cases that the land passes 
to the new state without any grant,®* or that the 
title of the state is original,®’ rather than deriva- 
tive, and it is frequently stated that the title 
to the land becomes vested in the new state by 
virtue of its sovereignty.® 

Upon the acquisition of territory by the United 
States by treaty with a foreign country, or other- 
wise, the United States becomes vested with title 
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While the title of the 


30,196 P 970: 

Wash.—Brace, etc, Mill Co. v. 
State, 49 Wash. 326, 95 P 278. 

Wis.—Illinois Steel Co. v. Bilot, 
109 Wis. 418, 84 NW 855, 85 NW 402, 
83 AmSR 905; Mendota Club v. An- 
derson, 101 Wis. 479, 78 NW 185. 

[a] The Wabash River between 
Indiana and Illinois has not been re- 
tained as federal territory by the 
federal government, Watts v. Evans- 
wales ete., R. Co., (Ind. A.) 123 NE 
709. 

65. Hauge v. Walton, 72 Wash. 
554, 131 P 248. 

66. Northern Pac. R. Co. v. Hirzel, 
29 Ida. 438, 161 P 854; Ellerbe v. 
Grace, 162 La. 846, 111 S 185; Bowlby 
Vv: Shively, 22 Or. 410,30 P’ 154 Laff 
152 U. S. 1, 14 SCt 548, 38 L: ed. 331] 
(construing Hinman v. Warren, 6 Or. 
408 to so hold); State v. Rolio, (Utah) 
262 P 987. 

67. State v. Bozeman, 156 La. 635, 
101 S 4. 

State v. Bozeman, supra. 


69. U. S.—wU. S. v. Ashton, 170 
Fed. 509 [app dism 220 U. S. 604, 31 
SCt 718, 55. L. ed...605]. 

Cal.—Ord Land Co. v. Alamitos 
Land Co., 199 Cal. 380, 249 P 178; 
FF. A. Hihn Co. v. Santa Cruz, 170 
Cal. 436, 150 P 62. 

Fla.—F reed v. Miami Beach Pier 


Corp., 112 S 841, 52 ALR 1177; Mar- 
tin v. Busch, 112 S 274. 
Iowa.—State v. Jones, 143 Iowa 
398, 122 NW 241 [aff 226 U. S. 460, 
338 SCt 168, 57 L. ed. 300). 
La.—State v. Standard Oil Co., 164 
La. 334, 1138 S 867; Hllerbe v. Grace, 
162 La. 846, 111 S 185; Smith v. Dixie 
Oil Co., 156 La. 691, 401 S 24; State 
Vv. Bozeman, 156 La. 635, 10i Ss 4; 
State v. Richardson, 140 La. 329, 72 
S 984; State v. Bayou Johnson Oyster 
Co., 130 La. 604, 58 S 405; Krantz 
y. Noonan, 4 La. A. (Orleans) 264. 
N. D.—Roberts v. Taylor, 47 N. D. 
146, 181 NW 622. 
Or.—Hume y. Rogue River Pack- 
bl ‘Ore 23%. 83.) 39d," Oe 
, 181 AmSR 732, 31 
LRANS 396; Bowlby v. Shively, 22 
Or. 410, 30 P 154 [att, 162 Ue eS kt 
14 SCt 548, 38 L. ed. 331]. 
Utah.—State v. Rolio, 262 P 987. 
“When a state is formed of terri- 
tory originally owned or acquired by 
the United States, such state by vir- 
tue of its sovereignty becomes the 
owner of all lands within its borders 
covered by navigable water, and the 
adjoining tide-lands.” F. A. Hihn Co. 
Vv. Spb Cruz, 170 Cal. 436, 442, 150 
eG 
“Upon the admission of Florida 
into the Union by Act of Congress 
of March 38, 1845, the state, by virtue 
of its sovereignty, became the owner 
of all lands under the navigable 
waters within the state, including 
the shores or spaces, if any, between 
ordinary low-water mark and ordi- 
nary high-water mark, and also all 
tidelands, viz. lands covered and 
uncovered by the daily ebb and flaw 
of normal tides.” Martin v. Busch, 
(Fla.) 112 S 274, 2838. 
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to lands under navigable waters within such terri- 
tory,7° unless the lands have been previously and 
lawfully granted to other parties by the former gov- 
ernment’! or have been subjected to trusts that 
would require their disposition in some other way ;"? 
and if there was no authority on the part of the 
representatives of the former government to make 
the grant,? or if the grant was made subsequent 
to the acquisition of title by the United States,’* 
it will not. be recognized. 

Surrender of Dutch to English. Upon and under 
the capitulation of the government of the States 
General, or the Dutch, to the English, the title of 
the bed of the Mohawk River,’® and of that part 
of the Hudson River above the ebb and flow of 
the tide,’® passed to the English sovereignty. 

Relinquishment to crown’ by grantee of royal 
charter. Where the grantees, or their successors, 
of royal charters surrendered to the English crown 
all their rights and powers of government, the re- 
linquishment carried with it as an incident the title 
to land under tidal waters.”” 

[§ 221] (2) Treaty, Compact, or Agreement be- 
tween States.’* Various agreements, compacts, and 
treaties between particular states have been con- 


70. Knight v. United Land Assoc., 
04270: S. 161,792) SCC 258: 7135- Loved: 
974; Tarpon Springs v. Smith, 81 
Fla. 479, 88 S 613; State v. Bayou 


NAVIGABLE WATERS 


such jurisdiction 


‘ and sovereignty as 
it exercised over 


the waters of the 
lake for the benefit of the public’). 
80. Sullivan v. 


[§§ 220-293 > 


strued to reserve to one of the states the title to 
lands underlying particular navigable waters,’® and 
not to abdicate state property rights in favor of 
the United States,8° or to affect the title, if any, 
of the United States.*+ 

[§ 222] ¢c. Constitutional or Statutory Declara- 
tions.2 Effect will be accorded to the provisions 
of a state constitution asserting state ownership 
of the beds and shores of all navigable waters in 
the state up to and including the ordinary high- 
water mark®* or disclaiming title in tidelands pat- 
ented by the United States ;8* but, of course, effect 
will not be given to a constitutional®® or statutory*® 
assertion of state ownership in a case to which it 
is not applicable. A statutory declaration that a 
navigable stream is nonnavigable will not transfer 
title to its bed to the riparian owner.’? Conversely 
a statute declaring a stream navigable will not de- 
prive a riparian owner of such title as he has previ- 
ously acquired by grant.88 Also a statute estab- 
lishing a bulkhead line, or a new line, does not alone 
affect the title to: property between the line and 
high-water mark.®? 

[§ 223] d. Public Grants*°—(1) Power To Make*? 
—(a) In England and Canada. In England®? and 


85. Watkins v. Dorris, 24 Wash. 
636, 64 P 840, 54 LRA 199 (stream 
navigable, not for general commer- 


Bea aiueoe, 


Johnson Oyster Co., 130 La. 604, 609, 
58 S 405; Peo. v. New York, etc., SS. 
Co., 1 Porto Rico Fed. 248. 

“The jurisprudence of the country 
is now settled-to the effect that, upon 
the acquisition of territory by the 
United States, whether by cession from 
one of the states, by treaty with a 
foreign country, or by diScovery and 
settlement, the title to, and control 
of, all the tide lands became vested 
in the government.” State v. Bayou 
Johnson Oyster Co., supra. 

71. Knight v; U. S.. Land Assoc., 
P4255. S161, 12 SCt: 2b879 85 "Led: 
974; Mobile v. Hallett, 16 Pet. (U. 
S.) 261, 10 L. ed. 958; Coburn v. San 
Mateo County, 75 Fed. 520. 

72. Knight v, United Land Assoc., 
Ta We S26 T2US Cte 258/435) Lb. eds 
974; Coburn y. San Mateo County, 75 
Fed. 520. 

73. Walker v. Marks, 29 F. Cas. 
No. 17,078, 2 Sawy. 152 [aff 17 Wall. 
648, 20 L. ed. 744]. 

74. Peo. vy, Kerber, 152 Cal. 731, 
93 P 878, 125 AmSR 93. 

75. Danes v. State, 219 N. Y. 67, 
113 NE 786; Fulton Light, etc., Co. 
v. State, 200 N. Y. 400, 94 NE 199, 37 
LRANS 307. _ 

76. Fulton” Light, 
State, supre. 

77. Martin v. Waddell, 16 Pet. 
S.) 367, 10 L. ed. 997, 

78. Compacts and agreements 
tween states generally see States 
Cyc 838]. 

79. Massachusetts v. New York, 
Zit U,* O. 00,46 “SCt7a07 70" EZ" ed, 
838; Geneva v. Henson, 140 App. Div. 
49, 124 NYS 588 [aff 202 N. .Y. 545, 
95 NE 1125]; Strawberry Island Co. 
v. Cowles, 79 Misc. 279, 140 NYS 333 
(all three cases construing the treaty 
of 1786 between. New York and 
Massachusetts). But see Geneva v. 
Henson, 195 N. Y. 447, 460, 88 NB 
1104 (deciding the case on other 
grounds, but stating that: “Whatever 
might bé our original and independ- 
ent opinion as to the effectiveness 
of the cession from New York to 
Massachusetts as a conveyance of 
the bed of Seneca lake we see no 
escape under the findings from the 
decision that before its attempted 
grant to the appellant the state had 
become divested of any proprietary 
ownership of the premises in ques- 
tion, this, of course, not affecting 


ete., ‘Co. v. 
(U. 


be- 
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Booth & Flinn, 
Ltd., 210 App. Div. 347, 206 NYS 360 
(an agreement between New York 
and New Jersey fixing the boundary 
line in the center or middle of the 
Hudson River). 

SL. Marine R., etc.,- Co! 'v. U.'S., 
49 App. (D. C.) 285, 265 Fed. 437 [aft 
257 U.S. 47, 42 SCt 32, 66 L. ed. 124]. 

[a] The compact between Mary- 
land and Virginia dealing funda- 
mentally with the exercise of con- 
current jurisdiction over the waters 
of the Potomac did not affect the 
title of the United States, as the suc- 
eessors of Maryland, to the soil be- 
neath the Potomac River in the 
District of Columbia. Marine R., 
ete, Co. vs ULS:;'49 App "(D. °C.)*/485, 
265 Fed, 4387 [aff 257 U. S. 2 
SCt 32, 66 L. ed. 124]. 

82. Statutes relating to: 

Grants see infra § 226 et seq. 
Municipalities see infra §§ 242, 243. 

83. Newell v. Loeb, 77 Wash. 182, 
137 PB, 891s “Hauge”. vi PWalton? 72 
Wash. 554, 131 P 248; Bilger v. State, 
63 Wash. 457, 116 P 19;' Lownsdale 
v. Grays Harbor Boom Co., 54 Wash. 
542, 103 P 8338; Grays Harbor Boom 
Co. v. Lownsdale, 54 Wash, 83, 102 
P 1041, 104 P 267; Brace, ete., Mill 
Co, v. State, 49 Wash. 326, 95 P 278. 

84. Wilson v. Prickett, 79 Wash. 
89, 189 P 764. 

[a] The disclaimer applies (1) to 
lands granted to a railroad corpora- 
tion prior to the admission of the 
state, although the patents were not 
issued until after admission. Wilson 
v. Prickett, 79 Wash. 89, 139 P 754. 
(2) “The disclaimer on the part of 
the state, § 2, Art. 17 of the Consti- 
tution, is not confined to tide lands, 
but specifically covers... ‘All tide, 
swamp and overflowed lands patented 
by the United States,’ and no reason 
is perceived why the rule as to tide 
lands which has been so long and 
firmly established, should not be ex- 
tended to swamp and _ overflowed 
lands over which the tide does not 
ebb and flow. We are therefore con- 
strained to hold that appellant has 
title to all the lands within the 
calls of the patent under which it 
holds, notwithstanding that a portion 
of. such lands are covered by the 
navigable waters of Mercer Slough 
above the meander line.’ Hewitt- 
Lea Lumber Co. v. King County, 113 
Wash. 431, 194 P 377, 21 ALR 201. 


7, 


cial purposes, but only for the pur- 
pose of floating logs or timber). ~ 

86. State v. Standard Oil Co., 164 
La. 334, 113 S 867. : 

[a] Wlustration.—(1) The title of 
a levee board previously transferred 
to it is not revoked by a statute de- 
claring that the beds of waters not 
under the direct ownership of any 
person, firm, or corporation, are the 
property of the state and providing 
that. it shall not interfere with the 


ownership of any person, firm, or 
corporation. State v. Standard Oil 
Co., 164 La. 334,.113 S- 867. (2) 


Levee board as political corporation 
see Levees and Flood Control § 41. 

87. Wood v. Chicago, ete., R. Co., 
60 Iowa 456, 15 NW 284; Wood v. 
Fowler, 26 Kan. 682, 40 AmR 330. 

Effect of cessation of navigahbility 
generally see infra § 246. 

88. Leaf v. Pennsylvania Co., 268 
Pa. 579, 112 A 243; Coovert v. O’Con- 
ner, 8 Watts (Pa.) 470; Allen v. 
Weber, 80 Wis. 531, 50 NW 514, 27 
AmSR 51, 14: LRA’ 361.- “And see 
Seymour Water Co. v. Lebline, 195 
Ind. 481, 144 NE 30, 145 NE 764 (a 
statute declaring a river to be a 
public highway does not necessarily 
make it navigable so as to affect the 
ownership of ,its bed). 

89. Williams v. New York, 105 N. 
Y. 419, 11 NE 829; Harway Impr. Co. 
pA York, 113 Misc. 788, 186 NYS 
405. 

Filling up land to fixed line see 
supra § 163. 

90. Grant as incidental to grant 
of riparian land see infra § 261. 

91. Grants to or by municipality 
see infra §§ 242, 243. 

92. Fitzhardinge v. Purcell, [1908] 
2 Ch. 139; Atty.-Gen. v. Tomline, 14 
Ch. D. 58; Whitstable Free Fishers v. 
Gann, *20''C). BLN. Sire EES iC ia 
144 Reprint 1008, 11 H. L. Cas, 192, 
111 Reprint 1305; Atty.-Gen,. v. Bur- 
ridge, 10 Price 350, 147 Reprint 335. 
And see Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, 198 N. Y. 
287, 91 NE 846, 34 LRANS 1084, 19 
AnnCas 694 [aff 229 U. S.'82, 33 SCt 
679, 57 L. ed. 1083, AnnCas1915A 
232]; Peo. v. New York, ete., Ferry 
Co., 68 N. Y. 71 [mod 7 Hun 105 (aff 
49 HowPr 511)]; Bardes v. Herman, 
62 Misc. 428, 114 NYS 1098 [aff 144 
App. Div, 772, 129 NYS 723 (aff 207 

. Y. 745 mem, 101 NE 1094 mem)] 
(all three cases recognizing the rule). 
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~§§ 223-226} 

Canada®* land under water may be granted by the 
crown, provided the grant does not purport to ex- 
tinguish or curtail the public rights of navigation®* 
Under the terms of the British North 
America Act of 1867, and the construction placed 
thereon, the Dominion parliament has power to dis- 


pose of land forming part of a public harbor by 
authorizing its use by a railway company for rail- 


and fishing.®® 


way purposes.*® 


[§ 224] (b) In United States—aa. During Co- 
lonial Period. During the period when the English 
sovereign had title to land underlying a navigable 
stream now within the boundaries of one of the 
states,97 he had power to convey title to the bed of 
the stream®® subject to public purposes and uses.°? 

[§ 225] bb. Power of United States or Territcry. 
Congress has power to grant land under water within 
a territory of the United States,t whenever it be- 
comes necessary to do so in order to perform inter- 
national obligations,? to effect the improvement of 
such lands for the promotion and convenience of 
commerce with foreign nations and among the sey- 


eral states,? or to carry out other 


93. Reg. v. Moss, 26 Can. S. C. 
322; Ratte. v. Booth, 11 Ont. 491 [app 
dism 14 Ont. A. 419 (aff 15 App. Cas. 
188)]; Ross v. Portsmouth, 17 U. C. 
( Capen! Spe "195; Atty.-Gen. v. Perry, 15 U. 
Crue. Es 329: Parker v. Elliott, 1 U. C. 
Cc. P. 470. 

94. Fitzhardinge v. Purcell, [1908] 
ZpCRGloos Lot. 

‘Tt is true that no grant by the 
Crown of part of the bed of the sea 
or the bed of a tidal navigable river 
can or ever could operate to extin- 
guish or curtail the public right of 
navigation and rights ancillary there- 
to, except possibly in connection with 
such rights as anchorage when there 
is some consideration moving from 
the grantee to the public. It is also 
true that no such grant can, since 
Magna Charta, operate to the detri- 
ment of the public right of fishing. 
But, subject to this, there seems no 
good reason to suppose that the 
Crown’s ownership of the bed of the 
sea and the beds of tidal navigable 
rivers is not a beneficial ownership 
capable of being granted to a subject 
in the same way that the Crown’s 
ownership of the foreshore is a bene- 
ficial ownership capable of being so 


granted.” Fitzhardinge vy. Purcell, 
supra. : 
95. Fitzhardinge v. Purcell, supra, 


g6é. Atty.-Gen. v. Canadian Pac. R. 


Co., [1906] A. C. 204. 

97. See supra § 210. 

98. Williams v. Utica, 217 N. Y. 
162, 111 NE 468. 

99. Williams v. Utica, supra, 

1. Brewer-Elliott Oil, ete., Co. v. 


TES 292760" Us Br 81; 43 SCt 60, 67 L. 
ed. 140; Mann v, Tacoma Land Coz 
153 U. S. 273, 14 SCt 820, 38 L. ed. 
714; Shively v. Bowlby, 152 i OPPS Pe 
14 SCt 548, 38 L. ed. 331 [aff 22 Or. 
410, 30 P 154]; U. S. v. Romaine, 255 
Fed. 253, 166 CCA 423; Heckman vy. 
Sutter, 128 Fed. 393, GaLICCA 135: 
Kneeland v. Korter, 40 Wash. 359, 82 
P 608, 1 LRA 745; Illinois Steel Co. 
Vv. Bilot, 109 Wis. 418, 84 NW 855, 
85 NW 402, 83 ‘AmSR 905. Contra 
Kalez v. Spokane Valley Land, etc., 
Co., 42 Wash, 43, 84 P 395 (and un- 
der lake). 

2. Shively v. Bowlby, 152 U. S. 1, 
14 SCt 548, 38 L. ed. 331; Brewer- 
Elliott Oil, ‘etc., Co. v. U. S., 270 Fed. 
100 [aff 260 U. S. 77, 43 Sct 60, 67 
L, ed. 146]. 

3. Shively v. Bowlby, 152 U. S. 
1, 14 SCt 548, 38 L. ed. 331. 

4. Brewer-Hlliott Oil, etc., Co. v. 
Was, 26040. Settt,r43 Sct 60, 64 Sus 
ed. 140; Shively v. "Bowlby, 152 U.S. 
ah {4 Sct 548, 38 L. ed. 331. 

5. Brewer- -Elliott Oil, ete., Co. v 
We Set 2O0nw. (Si lyn td sct 60, 67 L 


ed. 140. 
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appropriate to the objects for which the United 
States holds the territory;+ and this power exists 
notwithstanding a declared purpose in a purchase 
treaty that statehood should ultimately be conferred 
upon the inhabitants of the territory.® 
the United States has never exercised this power 
by general laws,® but, instead, has adopted the pol- 
icy of holding lands under navigable waters of 


However, 


aequired territory for the ultimate benefit of future 


public purposes 


[a] 
the Louisiana Purchase Treaty with 
France that statehood should ulti- 
mately be conferred on the inhabi- 
tants of the territory did not affect 
the power of the government to make 
grants of land below high-water 
mark of navigable waters in the 
territory, when necessary to carry 
out public purposes appropriate to 
the objects for which the United 
States held the territory. Brewer- 
Elliott’ Oil, ete., Co: v. U., SS. 260° U: 
S. 77, 43 SCt 60, 67 L. ed. 140. 

6 Shively v. Bowlby, 152 U. S. 1, 
14 SCt 548, 38 L. ed. 331; Brewer- 
Elliott Oil, etc., Co. v. U. S., 270 Fed. 
100 [aff 260 U. S. 77, 48 SCt 60, 67 L. 
ed. 140]; State v. Bayou Johnson 
Oyster Co., 130 La. 604, 58 S 405. 

Inapplicability of: 

Congressional grants of swamp and 

overflowed lands see infra § 239. 
iri AU ewe laws generally see infra 


7. See supra § 211. 

8 U. S. v. Holt State Bank, 270 
U. Me 49, 46 SCt 197, 70 L. ed. 465, 

Uy, "Sthive Ashton, 170 Fed. 509 
fagp dism 220 U. S, 604, 31 SCt 718, 
55 L. ed. 605]. 

10. U.S. v, Mackey, 214 Fed. 137 
[rev on other grounds 216 Fed. 126]; 
State v. Nolegs, 40 Okl, 479, 139 P 
943. 

Power of council of town in terri- 
tory see infra § 243. 

11. Hardin v. Jordan, 140 U. S. 
871, 11 SCt 808, 888, 35 L. ed. 428; 
Goodtitle' v. Kibbe, 9 How. (U. 8S.) 
471, 18 L. ed. 220; Pollard v. Hagan, 
3” How. * (U'S.) 4202) 11° Ga. ed. 565; 
Doe vy. Greit, 8 Ala. 930; Doe v. 
Bebee, 8 Ala. 909; Doe v. Files, 3 Ala. 
47; Barboro v. Boyle, 119 Ark. 377, 
178 SW. 378; Churchill Co, v. Kings- 
bury, 178. Cal. 554, 174-P 329, 

[a] This rule includes the shore. 
—Kemp v. Thorp, 3 Ala. 291; Doe v. 
Files, 2 Ala. 47; Mobile v. WHslava, 
9 Port. (Ala.) 577, 38 AmD 325, 

[b] The secretary of war cannot 
grant rights to lands owned by the 
state, nor can he deprive plaintiff 
of his property and rights by au- 
thorizing a stranger to take them. 
San Francisco Sav. Union vy. Pe- 
troleum, etc., Co., 144 Cal. 134, 77 
P 828, 103 AmSR 72, 66 LRA 242, 

12. Power to lease see infra § 280. 

13. Ida.—wNorthern Pac. R, Co, v. 
Hirzel, 29 Ida. 438, 161 P 804, 

Minn,.—Bradshaw v. Duluth Im- 
perial Mill Co., 52 Minn. 59, 58 NW 
1066. 

Tenn.—State v. West Tennessee 
Land Co., 127 Tenn. 575, 158 SW 746, 
AnnCasi1914B 1043. 

Va.—James River, etc., Power Co. 
vy. Old Dominion Iron, etc., Corp., 


states,’ and has refrained from making any disposal 
thereof save in exceptional instances when impelled 
to particular disposals by some international duty 
or public exigency.’ 
ritory cannot be made by executive order of the 
president,? nor has the legislature of a territory 
power to confer upon riparian owners title to land 
below high-water mark of navigable waters;!° and 
after the admission of a state into the Union the 
federal government has no sO wer to dispose of 
submerged lands therein."! 

[§ 226] cc. Power of State12—(aa) In General. 
Except in some jurisdictions,'* a state has power to 
alienate its lands under navigable waters,!* or at 

Thus the declared purpose of: 


A grant of shore land in a ter- 


138 Va. 461, 122 SE 344 (stating con- 
trary views but adhering to prior 
decisions); Norfolk City vy. Cooke, 
27 Gratt. (68 Va.) 480; 
vam La 4 Call (8 Va.) 441, 2 AmD 

Wis.—lIllinois Steel Co. v. Bilot, 
108 Wis. 418, 84 NW 855, 85 NW 402, 
83 AmSR 905; Priewe v. Wisconsin 
State Land, etc., Co.,; °103'“ Wis. “537; 
79 NW: 780, 74’ AmSR 904. Com- 
pare Angelo v. Railroad Commn., 217 
NW 570 (upholding a statute’ au- 
thorizing a commission, upon compli- 
ance with certain conditions, to make 
contracts for the removal of ma- 
terial from the bed of a navigable 
lake). 

14. U. S.—Port of Seattle v. Ore- 
gon, ete; Ri Co., +255 US. 56,’ 41° SCE 
237, 65 L. ed. 500; Donnelly Vi UE S55 
228 U. S. 248, 33 SCt 449, 57 L. ed. 
820, AnnCasi913E 710 [reh den 228 
US: 108, 5°33' SCti Wea ee eles ed: 
LOS HOU Sosy. Mission Rock Cox 
189 U. S. 391, 23 Sct 606, 47 L. ed. 
865 [aff 109 Fed. 763, 48 CCA Ft 
Hardin v. Jordan, 140 U. “SeIs Tle 
SCt 808, 838, 35 i. ed: 428: Mane 
chester v. Massachusetts, 139. U. S. 
240, 11 SCt 559, 35 L. ed. "159: Weber 
v. State Harbor Comrs., 18 Wall. 57, 
2V SEE ede 7988" Wee's: Vv. Ashton, 170 
Fed. 509 [app dism 220 U. S. 604, 31 
SCt 718, 55 L. ed. 605]; Pacific Gas 
Impr. Co. v. Ellert, 64 Fed, 421, 

Cal.—Churchill Co. Ve Kingsbury, 
178 Cal, 554, 174-P 329; Ward v. 
Mulford, 32 Cal. 365; Eldridge v. 
Cowell, 4 Cal. 80. 

Ga.—Jones v. Oemler, 110 Ga. 202, 
35_ SEH. 3875, 

La.—State Vv. Bayou Johnson 
Oyster Co., 1380 La. 604, 58 S 405; 
Caddo Levee Dist. Comrs. v. Glassel| 
120 La. 400, 45 S 370. 

Md.—Browne y. Kennedy, 5 Harr. 
&hTL'195, 9 AmD 5035 Chapman Vv. 
Hoskins, "2 Md. Ch. 485. 

Mich. -_Nedtweg v. Wallace, 237 
Mich. 14, 208 NW 51, 211 NW 647; 
Sterling v. Jackson, 69 Mich. 488, 37 
NW 845, 13 AmSR 405 

N. J.—-Stevens v. Paterson, ete.) RR. 


Coy 842 NvO ds. ML, 682292 AmR 269; 
Gough y. Bell, 21 N. sis L. 156. 
N. Y.—Peo. vy. Delaware, etc., Co., 


213 N. Y. 194, 107 NE 506; Saunders 
v. New York Cent., etc., R. Co., 144 
N. Y. 75, 38 NE 992, 48 AmSR’ 729, 
26 LRA 378 [mod 24 NYS 659 (aff 71 
Hun 158, 23 NYS 927)]; Peo. v. New 
York, etc., Ferry Co., aD ING Ne Talks 
Peo. v. Tibbetts, 19 N 523; Matter 
of Inwood Hill park: Hig App. Div. 
478, 220 NYS 298; Peo. v. New York 
Transit, etc., Co., 118 Mise. 686, 195 
NYS 305 [aff 206 App. Div. 711, 200 
NYS 940]. 

N. C.—Shepard’s Point Land Co. 
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least it possesses limited power to do so,’° it having 
power to grant to private individuals a limited por- 
tion of such lands'® or to grant limited rights or 
The power of disposal pos- 
sessed by the state is subject to constitutional limi- 
tations or restrictions,'® including limitations im- 
posed by the federal constitution,’® such as the 
paramount power conferred upon congress to con- 
trol navigation in so far as may be necessary to 
control and regulate commerce among the several 
states and with foreign nations,?° and also includ- 
ing restrictions imposed by the constitution of the 
state;?1 but of course the power of the state is not 
subject to state constitutional limitations where 


privileges therein.’” 


v. Atlantic ear | a N..C. 517,44 
SE 39, 61 LRA : 
Oh.—Hogg v. Beerman, 41 Oh. St. 
81, 52 AmR 71. fede 
Or.—Taylor Sands Fishing Co. v. 


State Land Bd., 56 On. 157, 108. P 
126: Bowlby v. Shively, 22 Or. 410, 
30 P 154; Parker v. Taylor, 7 Or. 
435. 


Pa.—Citizens’ Electric Co. v. Sus- 
quehanna Boom Co., 270 Pa, 517, 113 
A 559. 

R, I.—Armour v. Newport, 43 R. I. 
211, 110 A 645. 

Tex.—Baylor v. Tillebach, 20 Tex. 
Civ. A. 490, 49 SW. 720. 

Utah.—State v. Rolio, 262 P 987. 

Wash.—State v. Sturtevant, 76 
Wash. 158, 135 P 1035, 138 P 650, 86 
Wash. 1, 149 P 33; Morse v. O’Con- 
nell, 7 Wash. 117, 34 P 426; Harbor 
Line Comrs. v. State, 2 Wash. 530, 
27 P 550; Hisenbach v. Hatfield, 2 
Wash, 236, 26 P 539, 12 LRA 632. 

[a] Jus privai , or the private 
proprietary ownership, if vested in 
the state, may be alienated by it. 
Nedtweg v. Wallace, 237 Mich. 14, 
208 NW 51, :211. NW 647; Winch, 
Pruyn & Co., Inc. v. State, 122 Misc. 
404, 208 NYS 165; Corvallis, etc., R. 
Co. v. Benson, 61 Or. 359, 121 P 418 
[writ of error dism 235 U. 8. 691 
mem, 35 SCt 206 mem, 59 L. ed. 428 
mem]. : 

[b] Tidelands (1) may be alien- 
ated by the state. Ord Land Co. v. 
Alamitos Land Co., 199 Cal. 380, 249 
P 178; Oakland v. Oakland Water 
Bront.:Go., 11/8, @als160,4, 50: Bi 2tts 
Eagle Cliff Fishing Co. v. McGowan, 
70) Or. 7,137 (Pi 766... (2). The state 
may convey into private ownership 
not only lands under waters between 
high and low tide, but also lands 
perpetually covered by tides. Bolsa 
Land Co. v. Burdick, 151 Cal. 254, 90 
P 532, 12 LRANS 275, (3) Tidelands 
capable of reclamation see infra note 
30 [a]. (4) Disposal of tidelands by 
state of Washington see Public Lands 
fez. Cye T1561]. 

15. Panama Ice, etc., Co. v. At- 
Janta, ete, R. Co., 71 Fla. 419,71 °S 
608; Moore v. Day, 199 App. Div. 76, 
191 NYS 731 [aff 235 N. Y. 554 mem, 
139 NE 732 mem]. 

{a] Application of restrictions.— 
“The restrictions upon the state con- 
veying land subjacent to the waters 
of navigable rivers should, we think, 
generally speaking, apply to lands 
under navigable waters, or below 
ordinary low-water mark, or the bed 
proper of a river as distinguished 
from its bank or shore.” Pacific El. 
Co. v. Portland, 65 Or. 349, 402, 133 
P 72, 46 LRANS 363. 

16. Broward v. Mabry, 

398,50 S 826. 

“A grant of all the lands 
the navigable waters of a 
State has never been adjudged to be 
within the legislative power; and 
any attempted grant of the kind 
would be held, if not absolutely void 
on its face, as subject to revocation.” 
Illinois Cent, R. Co. y. Illinois, 146 
U. S. 387, .453, 138 SCt 110,,36 L. ed. 


1018. 
17. 77 Fla. 


58 Fla. 


Brickell v. Trammel, 
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544, 82 S 221; Merrill-Stevens’ Co. v. 
Durkee, 62 Fla. 549, 57 S 428; Brow- 
ard v. Mabry, 58 Fla. 398, 50 S 826; 
State v. Gerbing, 56 Fla. 603, 47-8 
3538, 22 LRANS 337. 

18. Ord Land Co. v. Alamitos Land 
Co.,, 199. Cal. 380, 249 P.178; Lang- 
don v.. New York, 938 N. Y. 129, 18 
NYWk:lyDig 37 [aff 28 Hun 158, 16 
NYWklyDig 289]. 

Constitutional prohibition see infra 
text and note 35, 


19. _ Peo. v.. Delaware, etc., Co., 213 
N. Y. 194, 107 NE 506. 
20. U. S.—Scott v. Lattig,'’ 227 U. 


S..229, 33 SCt 242, 57 L. ed. 490,44 
LRANS 107. 

Cal.—Bolsa Land Co. vy. Burdick, 
151 Cal. 254, 90 P 532, 12 LRANS 275. 

La.—State v. Bayou Johnson 
Oyster Co., 130 La. 604, 58 S 405. 

N. Y.—White, Gratwick & Mitchell, 
Inc. v. Empire Engineering Co., Inc., 
125- Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834 .mem, 206 NYS 973 
mem (aff 240 N. Y. 648 mem, 148 NE 
743 mem) ]. 

Wash.—Palmer  v. 56 
Wash. 74; 105 P 179. 

21. Peo. vy. California Fish Co., 
166 Cal. 576,188 P79, 

22. State v. Tampa, 88 Fla. 196, 
102 S 336; Nedtweg v. Wallace, 237 
Mich. 14, 208 NW 51, 211 NW 647. 

23. Scott v. Lattig, 227. U.-S., 229, 
33 SCt 242, 57 L. ed. 490, 44 LRANS 
107; White, Gratwick & Mitchell, 
Ine. v. Empire Engineering Co, Inc., 
125 Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834 mem, 206 NYS 973 mem 
(aff 240 N. Y. 648 mem, 148 NE 743 
mem) ]. 

24. Peo. v. California Fish Co., 166 
Cal. 576, 138 P79; Forestier v. John- 
son, 164 Cal. 24,127 P 156; Finch, 
Pruyn & Co., Inc, v. State, 122 Misc. 
404, 203 NYS 165; Hagle Cliff Fishing 
Co. v. McGowan, 70 Or. 1, 137 P 766; 
Grays Harbor Boom Co. vy. Lowns- 
Gale, 54 Wash, 83, 102 P 1041, 104 P 

Title of grantee as subject to right 
of navigation see infra § 237. 

25. U. S.—lIllinois Cent: R. Co. v. 
Illinois, 146 U. S.. 387, 18 SCt 110, 
36 L. ed. 1018, 

Ark.—C, M. Johnson Sand, ete., Co. 
v.. Quarles, 121 Ark, 601, 182 SW 
283; State v. Southern Sand, etc., Co., 
113 Ark,149, 167 SW 854, 

Fla.—Brickell v. Trammel, 77 Fla. 
544, 82 S 221; Broward vy. Mabry, 58 
Fla. 398, 50 S 826; State v. Gerbing, 
56 Fla. 608, 47 S 353, 22 LRANS 3387. 


Peterson, 


Ill.—Peo..v. Kirk, 162 Ill. 188, 45 
NE 830, 53 AmSR 277. 
N. Y.—Coxe vy. State, 144 N. Y. 


396, 39 NE 400. 
Wis.—Pewaukee v. Savoy, 103 Wis. 


271, 79 NW 436, 74 AmSR 859, 50 
LRA. 836. 
26. Illinois Cent. R. Co. v. Illinois, 


146.0. S: 387, 13, SCt.410, 86. L.ced. 
1018; Brickell v. Trammel, 77 Fla. 
544, 82 S 221; Broward v, Mabry, 58 
Fla. 398, 50 S 826; State v. Gerbing, 
56 Fla. 603, 47 S 353, 22 LRANS 337; 
Long Sault Dev. Co. v. Kennedy, 212 
N. Y. 1, 105 NE 849, AnnCas1915D 56; 
Smith v. Rochester, 92 N. Y. 468, 44 
AmR 398. 


there are none.?? 
tion is subject to the paramount rights of the pub- 
lic,2? ineluding the right of navigation ;** it cannot 
by grant wholly abdicate, surrender, or delegate its 
trusteeship for the public?® or surrender entirely its 
control over navigable waters ;?° and it is sometimes 
held or stated that the state may make such, and 
only such, grants as are for some reasonable use 
which can fairly be said to be for the public bene- 
fit,27 or are for some public purpose,?® such as the 
aid or promotion of commerce and navigation,”® or 
which, at least, do not materially and substantially 
interfere with or impair the rights or interests of 
the public.*° Another limitation upon the power of 


“ ' ae | 
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Also the state’s power. of aliena- 


[a]. Jus publicum cannot be alien- 
ated by the state. Nedtweg v. Wal- 
lace, 237 Mich. 14, 208 NW 51, 211 
NW. 647;« Corvallis, * etc.,,, R..Co.. Ve 
Benson, 61 Or. 359, 121 P 418 [writ 
of error dism 235 U. S. 691 mem, 35 
SCt 206 mem, 59 L. ed. 428 mem]. 
But see Appleby v. New York, 271 U. 
S. 364, 46 SCt 569, 70 L. ed. 992 [rev 
235 N. Y. 351, 139. NE 474 (aff 199 
App. Div. 539, 192 NYS 211)] (deal- 
ing with a grant by a city, but stating 
that, under the law of New York, the 
legislature may convey title in fee 
simple to land under tidewaters and 
exclude, itself from its exercise as 
sovereign of the jus publicum,. or 
power to preserve and regulate navi- 
gation), ; 

27. Long Sault Dev. Co. -v. Ken- 
nedy, 212 N. Y. 1, 105 NE 849, Ann 
Cas1915D 56; Coxe y. State, 144 N. Y. 


396, 389 NE 400; Saunders v.. New 
York .Cent.., etc... at. CO, 44 Nw ke 
75, 38 NE 992, 483 AmSR 729, 26 
LRA 378. 


23.; New:., York,,.etes, -Rai,Co: ge 
Armstrong, 92. Conn, 349,,102 A 791; 
Coxe vy. State, 144 N. Y. 396, 39 NE 
400; Oelsner v. Nassau Light, ete., 
Co., 134 App. Div. 281, 118 NYS. 960; 
In re North River Water Front, 122 
Misc. 863, 205 NYS 56. 

29. U. S.—lIllinois Cent. R. Co. v. 
Illinois, 146 U. S. 387, 18 SCt 110, 36 
L, ed. 1018. 

Cal.—Ward v. Mulford, 32 Cal. 365. 

Fla.—State v. Gerbing, 56 Fla. 603, 
47 S 353, 22 LRANS 337, 

Ill.—lllinois Cent. R. Co. y. Chi- 
cago, 173 Ill. 471, 50 NE 1104, 53 
LRA 408. 

N. Y.—Rumsey v. New York, etc., 
R.. Cow, 114 Ni Vi 423. 23 NE, A068 
Peo. v. New York, etc., Power Co., 
219 -..ApD.... Div. 114, 219). d¥S 497; 
In re North River Water Front, 122 
Misc. 863, 205 NYS 56. 

30. U. S.—lIllinois Cent, R. Co. v. 
Illinois, 146 U. S. 387, 18 SCt.110, 36 
L. ed. 1018 [aff 33 Fed. 730]; U.S. v. 
Ashton, 170 Fed. 509 [app dism 220 
U. S. 604, 31 SCt 718, 55 Ly. ed. 605.] 

Ala.—State v. Alabama Power Co., 
176 Ala. 620, 58 S 462. 

AKC. . Johnson Sand, -ete., 
Co. v. Quarles, 121 Ark, 601, 182 SW 
283; State vy. Southern Sand, etc., Co. 
113 Ark, 149, 167. SW 854. ‘ 

Cal.—Ward v. Mulford, 32 Cal. 365. 

Fla.—Panama Ice, ete., Co. v. At- 
lanta, ete:,R: Co... 71 Pla. 419, T1108 
608; Merrill-Stevens Co. v. Durkee, 
62 Fla. 549, 57 S 428; State v. Ger-- 
ae 56 Fla. 608, 47 S 353, 22 LRANS 
Ill.—Illinois Cent. R. Co. v. Chi- 
cago, 173 Ill. 471, 50 NE 1104, 53 
LRA 408; Peo. v. Kirk, 162 Ill. 138, 
45 NE 830, 58 AmSR 277. 

N. Y.—Peo. v. Hudson River Con- 
necting R. Corp., 228 N. Y. 208, 126 
NE 801 [certiorari den 254 U. S) 631 
mem, 41 SCt 7 mem, 65 L. ed, 447 
mem]; Long Sault Dev. Co, v. Ken- 
nedy, 212 N. Y. 1, 105 NE 849, Ann 
Cas1915D_56; Bedlow vy. New York 
Floating Dry-Dock Co., 112 N. Y. 263, 
19 NE 800, 2 LRA 629; Moore vy. 
Day, 199 App. Div. 76, 191 NYS 731 
{aff 285 N. Y¥. 554 mem, 139 NB 732 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the state is that it must not be exercised in dero- 
Subject to the foregoing 
limitations,®** each state may dispose of its lands 
under its navigable waters as it sees fit;?? but, of 
course, a state cannot convey lands which it does 
not own,** nor can a conveyance of lands be made 
in violation of an applicable constitutional®® or 
Notwithstanding power to 
do so,°®* the declared policy of some states is not 
to alienate soil beneath navigable waters.°8 

Where waters have ceased to be navigable, or are 
no longer suitable or necessary for navigation, the 
land beneath them or which was formerly beneath 
them, may be disposed of by the state,*® free from 


gation of vested rights.*? 


statutory®® prohibition. 


public control*® or use.** 


‘memj]. But see Peo. Steeplechase 
Park Co., 218 N. Y. 459, 113 NE 521, 
AnnCasl1918B 1099 (indicating that 
the power of the state is not so re- 
stricted, but expressly confining the 
decision to the construction of the 
grant in question and not passing 
upon its validity); James Frazee 
Milling Co. v. State, 122 Misc. 545, 
549, 204 NYS 645, 649 (“the legisla- 
ture of the state may, as the repre- 
sentative of the people, grant the 
soil of or confer an exclusive privi- 
lege in navigable rivers or waters 
held by it for the people, or authorize 
a use inconsistent with the public 
right, or interfere with the rights of 
navigation, so far as the public is 
concerned, when acting in the public 
interest”). 

Or.—Cook v. Dabney, 70 Or. 529, 
Boe 5h hak. 

Wash.—Palmer 
Wash. 74, 105 P 179. 

[a] Lands capable of reclamation. 
—(1) The state may grant in private 
ownership such tidelands as are capa- 
ble of reclamation without detriment 
to the public right. Messenger v. 
Kingsbury, 158 Cal, 611, 112 P 65. 
(2) “The space bordering the shores 
of the sea and navigable inlets and 
harbors which may be reclaimed from 
the sea, and devoted to beneficial 
uses without obstructing -navigation, 
or detriment to the paramount rights 
of the public, is valuable, and may 
be granted to individuals by the state 
in the exercise of its sovereign 
power.” U. S. v. Ashton, 170 Fed. 
509,513 [app dism 220 U. S. 604, 31 
SCt 718, 55 L. ed. 605]. 

[b] Bed of Lake Michigan.—“The 
state in its sovereign capacity is 
without power to convey or curtail 
the right of its people in the bed of 
Lake Michigan.” Lake Sand Co. v. 


v. Peterson, 56 


State, 68 Ind. A. 439, 120 NE 714, 
716. 
[c] Interest in remaining lands 


and waters.—The state may dispose 
of parcels of lands under navigable 
waters when it can be done without 
detriment to the public interest in 
the lands and waters remaining. 
Illinois Cent, R. Co. v. Illinois, 146 
WS. 38%, 138 SCt{110,-3¢) Li. ed: 1013 
Weber v. State Harbor Comrs., 18 
Wa CO iS.) voy pe tia. COs: 1d. 

a Lansing v. Smith, 4 Wend, (N. 
Y.) 9, 21. AmD 89; State v. Black, 116 
Tex. 5615. 297 SW 213. 

32. See supra text and notes 15-— 


1; 

33. Scott v. Lattig, 227 U. S. 229, 

33 SCt 242, 57 L. ed. 490, 44 LRANS 
107; ° U.S. v. Mackey, 214 Fed. 137 
[rev on other grounds 216 Fed. 126]; 
State vy. Black, 116 Tex. 615, 297 SW 
gd oy. 2 1 t, And see cases infra this 
note. 
“The state is clothed, as sovereign, 
with the power to determine the dis- 
position to be made of the beds or 
channels of navigable Streams be- 
longing to the _ state.” State v. 
Black, supra. 

[a] Successive grants.—In the ab- 
sence of an express grant of.a right 
of wharfage or of a manifest inten- 
tion to grant such right, the city or 
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the power, if 


‘ 


as “is 
statute.4 


Owners. 


the state, as the case may be, may 
make successive * grants of its lands 
under water, each in front of the 
former to different grantees, with- 
out any violation of the rights of 
either; and neither the first nor the 
last grantee will acquire any exclu- 
sive riparian privilege. Turner v. 
People’s Ferry Co., 21 Fed. 90. 

[b] Exclusive ‘right or privilege 
may be granted. Kerr v. West Shore 
Re Co} P27 ONY S269) (27 NE 833; 
Peo. v. Thompson, 30 Hun (N. Y.:) 
457 (for oyster planting); Palmer v. 
Peterson, 56 Wash. 74, 105 P 179. 

[e] Right +o take sand or gravel 
from the beds of streams or lakes, 
upon terms or for a price named, 
may be granted. Ce NS Johnson 
Sand, etc., Co. v. Quarles, 121 Ark. 
601,.182 SW 283; State v. Southern 
Sand, etc., Co., 113 Ark. 149, 167 SW 
854; Angelo v. Railroad Commn., 
(Wis.) 217 NW 570. 

34. Ord Land Co. v. Alamitos 
Wand. “Coz, -199- Cali. 380, (249''P-1.78; 
State v. Turner, 111 Kan. 302, 207 P 
223; Dewey Land Co. v. Stevens, 83 
N. J. Eq. 314; 90 A 1040, 88 N. J. Ha. 
656, 91 A 934; In-re Upper New York 
Bay, 246 N. Y. 1, 157 NE 911; Bene- 
dict v.. Lunn, 244 N. Y. 3738, 155 NE 
677; Tiffany v. Oyster Bay, 209 N. 
Y. 1, 102 NE 585; Archibald vy. New 
York. Cent.. etes. R.-7Co5 L6T =Ne! 
574, 52 NE 567; New York v. At- 
lantic Yacht Club, 209 App. Div. 642, 
205 NYS 357 [aff 240 N. Y. 630 mem, 
148 NE 735 mem]; Bliss v. Benedict, 
202 App. Div. 115, 195 NYS.690 [aff 
234 N. Y. 596 mem, 138 NE 461 mem]. 

35. Peo. v. California Fish Co., 166 
Cal. 576, 1388 P 79 [foll Peo. v. Ban- 
ning, 169 Cal. 542, 147 P 274] (consti- 
tutional provision relating to tide- 
lands within two miles of incorpo- 
rated city or town). 

36. Peo. v. California Fish Co., 
supra [foll Peo. v. Banning, supra]; 
Messenger v. Kingsbury, 158 Cal. 
611, 112 P 65; Linthicum vy. Shipley, 
140 Md. 96, 116 A 871, 23 ALR 754; 
Day: “Vv. Day, °22.' Md, 5303 ° Bell’ ‘v. 
Smith, LON. 'Ch’ 'h6, 8? SH 98t> 
Black v. State, (Tex. Civ, A.) 253 SW 
576; Welder v. State, (Tex. Civ. A.) 
196 SW 868. 

[a] Construction and application. 
—(1) The clause in Acts (1862) ¢c 129 
§ 8, prohibiting the issuance of any 
patent to land covered by navigable 
waters, should be so construed as to 
apply to all lands below high-water 
mark. Day’ v:. Day; '22 ‘Md. 530. .>¢2) 
The Kansas statute (Rev. St. [1923] 
72-2128) does not authorize the state 
to sell land which is not in the aban- 
doned bed of a navigable stream be- 
tween the meandered lines shown by 
a government survey. Pessemier v. 
Hupe, 121 Kan. 511, 247,P' 435. © (3) 
The ordinance for the Northwest Ter- 
ritory providing that the navigable 
waters leading into the Mississippi 
and St. Lawrence shall be common 
highways does not prevent the state 
from granting the soil to private 
owners. Sewers vy. Hacklander, 219 
Mich. 143, 188 NW 547. 

87. See supra text and note 14. 

38. State vy. Bayou Johnson Oyster 


{45 O.3.] 549 


[§ 227] (bb) Power of Legislature or Officers. 
The legislature is the authority vested with power 
to dispose of state lands under navigable waters ;4? 
any, of commissioners, trustees, or 
other officers to make a grant is such, and only such, 
conferred upon them by constitution. or 


[§ 228] (cc) Grants to Railroads or Adjacent 
Sometimes,** although not always,** a 
grant of land under navigable waters to a railroad 
company for a right of way and other facilities 
in the transaction of its business is upheld as being 
within the power of the state to make. 
the limitations previously mentioned,**® the state,*” 


Subject to 


Co., 130 La. 604, 58 S 405. 

39. Peo, v. California Fish Co., 166 
Cal. 576, 188 P 79; Forestier v. John- 
son, 164 Cal. 24, 127 P 156; Bolsa 
Land Co. vy. Burdick, 151 Cal, 254, 90 
P 532, 12 LRANS 275; Peo. v. Kirk, 
162 111. 138, 45 NE 830, 53 AmSR 277; 
Caddo Levee Dist, Comrs. Vv. Glassel, 
120 La. 400, 45 S 370; State v. Muncie 
Pulp Co., 119 Tenn. “7, 104 SW 487. 

40. Peo. v. California Fish Co., 
166 Cal. 576, 138 P 79. 

41. Peo. v. California Fish Co., 
supra. : Bs 
{a] Lands cut off from channel.— 
“When: the plan or system of im- 
provement or development adopted 
by the state for the promotion of 
navigation and commerce cuts off'a 
part of these tide lands or submerged 
lands from the public channels, so 
that they are no longer useful for 
navigation, the state may thereupon 
sell and dispose of such excluded 
lands into private ownership for pri- 
vate uses, thereby destroying the 
public easement in such portion of 
the lands and giving them over to 
the grantee, free from public control 
and use.” Peo. v. California Fish 

Co., 166 Cal. 576; 685, 138° P. 79% 

42. State v. Capdeville, 146 La, 94, 
83 S 421 [certiorari den 252 U. S, 581 
mem, 40 SCt 346 mem, 64 L. ed. 727 
mem, and foll Atchafalaya Land Co. 
v. James, (La.) 83 S 426]; Peo. v. 
Steeplechase Park Co., 218 N. Y. 459, 
113 NE 521, ‘AnnCas1918B 1099. 

43. Fla— Broward v. Mabry, 58 
Fla. 398, 50 S 826; State v. Gerbing, 
56 Fla. 603, 47 8 353, 22 LRANS 3387. 

Mass. i » 205 Mass. - 
523, 91 NE 900. 

N. J.—McCarter v. pense aaplley 
R. OEE a J. Eq. 346, 79 A 

N. Y.—In re Upper New wane Bay, 
246 “N.Y. 2; 0157 NE s911ls. Peo. v. 
Steeplechase Park Co., 218 N.Y. 459, 
118 NE 521, AnnCas1918B 1099; Peo. 
v. John H. Ireland Realty Co., 96 
Misc. 18, 160 NYS 988. 

Wis. — Angelo v. Railroad Gouiea 
217 NW 570. 

Grants by commissioners to ad- 
jacent owners see infra § 228. 

44. Koyer v. Miner, 172 Cal. 448, 
156 P 1023; New York, etc., R. Co. v. 
Armstrong, 92 Conn. 349, 102 A 791; 
Saunders v. New York Cent., etc., R. 
Co., 144 N. Y. 75, 88 NE 992, 43 Am 
SR 729, 26 LRA 878. 

{a] Furtherance of trust.—Such a 
disposition of land is in furtherance, 
rather than in violation, of the trust 
for purposes of navigation and com- 
merce under which the state holds 
the land. Koyer vy. Miner, 172 Cal. 
448, 156 P 1028. 

45. Illinois Cent. R. Co. v. Illinois, 
146 U. S. 387, 13 SCt 110, 86° L. ed. 
1018; Illinois Cent. R. Co. v. Chicago, 
173 fll. 471, 50 NE 1104, 538 LRA. 408. 


46. See supra § 226 
47. Peo, v. New York Land Office 
Comrs., 202 App. Div. 240,196 NYS 


115; Peo. v. American Sugar Refining 
Co., 98 Mise. 708, 168 NYS 456 [aff 
182 App. Div. 212, 169 NYS 386]; Peo. 
v. American Sugar Refining Co., 86 
Misc. 78, 148 NYS 160. 

[a] The land which the state may 
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acting through the legislature*® or its board of land 
commissioners,*®? may grant lands under navigable 
waters to the owners of the adjacent uplands. 
the legislature may grant lands underlying navigable 
waters to persons other than the owners of up- 
lands;5° but in determining the extent and limits 
of the powers of land or riparian commissioners 
effect will be accorded to statutes prohibiting them 
from granting submerged lands to others than ad- 
jacent riparian proprietors,°' except in the case of 
grants to railroads authorized by separate stat- 
utes;°? and effect will likewise be accorded to ap- 
plicable statutes conferring upon riparian owners 
a preference to enter or purchase lands under navi- 


zable waters.°® 


grant to an upland owner is that in- 
cluded within. perpendicular lines 
drawn from the shore line at right 
angles with the thread of the stream. 
U. S. v. Ruggles, 27 F. Cas. No. 
16,204, 5 Blatchf. 35; Knickerbocker 
Ice Co. v. Shultz, 116 N. Y. 382, 22 
NE 564; Peo. v. Schermerhorn, 19 
Barb. (N. Y.) 540. See Bradley v. 
McPherson, (N. J. Ch.) 58 A 105 (the 
land granted must be within side 
lines at right angles with the high- 
water line, if that is straight, and, if 
urved or irregular, then within side 
ines which divide the foreshore pro- 
portionately among the littoral own- 


ers). 

48. State v. Tampa, 88 Fla. 196, 
102 S 336. 

49. White, Gratwick & Mitchell, 


Inc. v. Empire Engineering Co., Inc., 
125 Mise. 47, 210 NYS 563 [aff 211 
App. Div. 834 mem, 206 NYS 973 
mem (aff 240 N. Y. 648 mem, 148 NE 
743 mem) ]. 

50.. Stevens v. Paterson, etc., R. 
CO: 84. 0N. sig da, 532,).3. AmB) 2695 
American Dock, etc., Co. v. Public 
Schools, 39 N. J. Eq. 409; Peo. v. 
Canal Appraisers, 33 N. Y. 461; Oels- 


ner v.. Nassau Light, etce., Co., 134 
App. Div. 281, 118 NYS 960. 
51. Kirk v. Dempsey, 85 N. J. L. 


304, 88 A 1029; Weinberger v. Pas- 
saic, 84 N. J. L. 149, 86 A 59; Sham- 


jberg v. Board of Riparian Comrs., yh 


N. J. L. 132, 60 A 43; Bradley v. Mc- 
Pherson, (N. J. Ch.) 58 A 105; Peo- 
ple’s Trust Co. v. Schenck, 195 N. Y. 
398, 88 NE 647, 133 AmSR 807; New 
.York. Cent., etc., R. Co: v. Aldridge, 
135 N. -Y. 83,32 NE. 50, 17, LRA 516; 
EK. G. Blakslee Mfg. Co. v. E. = 
Blakslee’s Sons Iron Works, 129 N. 
Y. 155, 29 NE 2; Rumsey v. New 
‘York, etc., .R: Co., 114. N. Y. 423, 21 
NE 1066; Peo. v. Jones, 112 N. Y. 
697, 20 NE 577; Peo. v. Colgate, 67 
N. Y. 512; Peo. v. Canal Appraisers, 
33 N. Y. 461; Peo. v. Schermerhorn, 
19 Barb. (N. Y.) 540; Benson v. Mc- 
Namee, 12 NYSt 503; Beach v. New 
York, 45 HowPr (N. Y.) 357; Peo. v. 
Mauran, 5 Den. (N. Y.) 389... See 
Dooley v. Proctor, etce., Mfg, Co., 158 
App. Div. 429, 148 NYS. 650 [rev 77 
Misc. 898, 187 NYS 737] (holding 
that the grant in question was not 
void upon its face, but otherwise 
not passing upon its validity). 

. [a] Riparian ownership at the 
time of the grant by the state, rather 
than at some prior time, is control- 
ling. Kirk v. Dempsey, 85 N. J. L. 
304, 88 A 1029. 

[b] Who is riparian proprietor.— 
“The proprietor of the adjacent 
jands,’’ within the meaning of such 
a statute, is a person whose uplands 
are bounded by the shore of naviga- 
ble water. Rumsey yv. New York, etc., 
R, Co., 114 N. Y. 423, 21-NE 1066. (2) 
The term does not include a person 
who is merely the owner of the con- 
tiguous land between the high and 
low water line. New York v. Hart, 
16 Hun, 380[aff 95°N. YY. 4438]5 -.¢8) 
Neither does the term include a per- 
son who owns only an easement in 
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Also 


and use.°® 


utes;°? and an 


the land immediately adjoining the 
Shore. Peo. v. Colgate, 67 N.Y. 512 
[aff 9 Hun 708]; Peo. v. New York 
Transit, ete., Co., 118 Misc, 686, 195 
NYS 305. [aff 206 App. Div. 711, 200 
NYS 940]. (4) The title of a person 
holding only an easement is. not 
strengthened by the acts of the rep- 
resentative of the estate of his 
grantor, in applying for and obtain- 
ing a grant of land under water in 
front of adjoining premises and ex- 
pressly excepting from the applica- 
tion the lands under water in front 
of the land in which the easement is 
held. Peo. v. New York Transit, etc., 
Co., Supra. (5) Where a _ riparian 
owner conveys his land, he cannot 
reserve any right to the adjacent 
land under water of which he has re- 
ceived no grant from the state, but 
the grantee becomes the _ riparian 
owner and as such is entitled to ap- 
ply to the state for a grant of the 
land under water. E. G. Blakslee 
Mfg. Co. v. EH. G. Blakslee’s Sons 
Iron-Works, 129 N, Y. 155, 29 NE 2. 
(6) A reservation in a deed of lands 
down to high-water mark of all the 
water rights and privileges in the 
river opposite is inoperative to pre- 
vent a grant of the land under water 
to the grantee. Peo. v. Land Office 
Comrs., 15 NYS 644 [aff 185 N. Y. 
447, 832 NE 139]. (7) A railroad com- 
pany cannot, by virtue merely of the 
construction of its railroad under 
charter along a navigable river, on 
land partly below high water, con- 
veyed to it for that purpose by own- 
ers of the adjacent uplands, be re- 
garded as an adjacent owner within 
the statute allowing a grant of land 
under water only to such an owner. 
Saunders v. New York Cent., etc., R. 
Co.,, 135 N. ¥. 613,,.22 NE 64: New 
York Cent., ete., R.-Co., v. Aldridge, 
135 N. Y. 838, 32 NE 50, 17 LRA 516 
[aff 16 NYS 674]; Rumsey v. New 
Work,z etc., RK, ,Co,.(425 N. Yx,681,¢ 25 
NE 1080; Rumsey v. New York, etce., 
Ry Conv hl4eoNee ¥.7)423,) 2h0 NE 1066. 
(8) In such a case the grantor still 
remains the riparian owner so that 
a patent may issue to him as the 
owner of adjacent land, or the land 
lying next under the water. Saun- 
ders v. New York Cent., ete., R. Co., 
supra; New York Cent., etc., R; Co..v. 
Aldridge, supra. (9) A person is not 
a riparian proprietor where his up- 
lands do not adjoin the shore, even 
though only a few feet of land sepa- 
rate his lot from the shore. Peo. vy. 
Colgate, 67 N. Y. 512 [aff 9 Hun 708]. 
(10) Where one without right fills up 
land under water, he does not acquire 
a title thereto so as to become an 
adjacent owner entitled to purchase 
land under water. Peo. vy. Land Office 
Comrs., 1385°N. Y, 447, 32 NE 139. 
(11) However, the fact that a person 
fills in land under water does not pre- 
vent the making of a valid grant to 
him based upon his ownership of 
land to the original high-water line. 
Kirk v. Dempsey, 85 N. J. L. 304, 88 
A 1029. (12) Who are riparian own- 
ers generally see supra §§ 145-147. 


[§ 231] (8) Procedure To Obtain. 
dure to obtain a grant of land under water belong- 
ing to the state is largely governed by local stat- 
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188 998-931 


' 


[§ 229] (c) In Civil Law Countries.** Under the 
civil law in force in Spain and its provinees sales 
and grants of submerged lands and tidelands are 
contrary to the general laws and customs of the, 
realm,®> but a particular grant by a governor-gen- 
eral has been upheld as within his power to make.°® 

[§ 230] (2) Presumption of. 
state or other governmental authority of lands 
under navigable waters will not be presumed,’’ at~ 
least without evidence of long exclusive possession 


A grant from a 


The proce- 


applicant cannot secure a grant 


[c] Statute held inapplicable to 
land under nontidal stream. Fulton 
Light, etc., Co. -v. State, 62 Misc. 189, 
116 NYS 1000 (L. [1786] p 334 ¢c 67). 

52. New York Cent., etc., R. Co. v. 
Aldridge, 135 N. Y. 83, 32 NE ‘50, 17 
LRA 516; Saunders v. New York 
Cent.;, etc., R, Co., 144 N, Y. 75, 38 Nie 
992, 43 AmSR 729, 26 LRA 378; Lally 
v. New York Cent., etc., R. Co., 61 
Mise. 199, wll osS NYS car: 

53. State v. Phosphate Comrs., 31 
Fla. 558, 12 S 918; Barfoot v. Willis, 
178 N. C. 200, 100 SE 303; Atlantic, 
ete., R. Co. v.,.Way, 169° N.C. 1,85 SH 
12; Zimmerman y. Robinson, 114 N. 
Cc. 39,.19 SE 102; Grant v. Oregon 
Nay. Co., 49 Or. 324, 90 P 178, 1099; 
State. v. Sturtevant, 76 Wash. 158, 
135 P 1035, 138 P 650; Muir v. John- 
son, 49 Wash. 66, 94 P 899; Van Sic- 
len v. Muir, 46 Wash. 38, 89 P 188. 

54. Necessity of express grant see 
infra § 232. 

55. Apalachicola Land, ete., Co. v. 
McRae, 86 Fla. 393, 98 S 505. ' 

56. Jover v. Philippine, 221 U. S. 
623, 31 SCt 664, 55 L. ed. 884 (grant 
of governor-general of Philippine Is- 
lands, under Spanish rule, of tide- 
lands for purposes of reclamation and 
development). 

. U. S. v. Holt State Bank, 270 
U. S. 49, 46 SCt.197, 70 L. ed. 465; 
North Hempstead vy. Stern, 86 Misc. 
520, 148 NYS 840 [aff 170 App. Div. 
920, 154 NYS 1147 (aff 220 N. Y. 629 
mem, 115 NE 1052 mem)jJ; State v. 
Pacific Guano Co., 22 S.-C. 50; Ros- 
borough - v.,..Picton,.. 12; ‘Rex. Civ. A. 
118, 34 SW 791, 48 SW 1033. 

58. Roe v. Strong, 119-N. Y. 316, 
23 NE 743; Palmer v. Hicks, 6 Johns. 
(N._Y.) 133; Tweedie v. Rex, 52 Can. 
S4C lot, 2 Domuk bs. 

Adverse possession see infra § 247. 

59. See statutory provisions. 

[a] To justify an application for 
a grant by a commission of land 
under water it should appear that 
the facts bring the case within the 
terms of the statute authorizing the 
acquisition of title from the commis- 
sion, Weinberger v. Passaic, 84 N. J. 
L.149, 86 A 59. 

{[b] The application should not be 
broader than is permitted by statute. 
Weinberger. v. Passaic, 84 N. J... 
149, 86 A 59, 

_[e] In New York (1) the statutes 
giving the commissioners of the land 
office power to grant land under water 
to the owners of the adjacent upland 
confer an absolute discretion on the 
commissioners whether to make the 
grant. Peo. v. Woodruff, 57 App. Div. 
273, 68 NYS 10 [aff 166 N. Y. 4538, 60 
NE 28]; Peo. v. Woodruff, 54 App. 
Div. 1, 66 NYS 209 [aff 166 N. Y. 597, 
59 NE 1129]; Peo. v. Woodruff, 39 
App. Div. 123, 56 NYS 681 [aff 159 
N.. Y¥...536,, 58). NE .1129]. (2) ‘Such 
discretion cannot be controlled. Peo. 
v, Jones, 112,.N. Y.. 597, 20 NE 577; 
Peo. v. Woodruff, supra. (3) How- 
ever, a grant of land cannot be made 
by the commissioners until they have 
first made a decision that applicant 
is the owner of the adjacent upland. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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under a particular statute where he makes an 


application under another statute.°° Ordinarily a 
preliminary notice required, by statute, to be given 
by applicant, is absolutely necessary to confer ju- 
risdiction on the land commissioners.*! Generally 
an appeal may be taken from the decision of the 
board of land commissioners;®? but certiorari will 
not lie at the instance of a person who is not ag- 
grieved by the determination;®* and the issuance 
of a patent will not be restrained by injunction 
where a proper case for equitable relief is not pre- 
sented.°* A grant should be refused where it will 
not confer substantial rights®® and will be likely to 
cause litigation®® or interfere with the public rights 
of fishery and navigation.** The fact that lands 
under water belonging to the state have been filled 
in by some person or persons without authority 
does not make it necessary for the state to bring 
an action of ejectment before making a grant of 
the lands to another person or corporation.®® 

[§ 232] (4) Form, Requisites, and Validity.°® <A 
grant or conveyance by the state of lands under 
navigable waters may take the form of a legisla- 
tive act,’ a patent issued under the seal of the 
state,“* a grant by land commissioners under their 
own hands and seals,7? or an instrument which, 
although called a ‘‘lease,’’ contains the operative 
words of a conveyance in fee.“ ‘A deed by the state 
should describe the land with sufficient certainty to 
enable a competent surveyor to establish the bound- 
ary lines.7* A patent is not void because of a fail- 
ure to contain a reservation of gold and silver 
mines.7® 


NAVIGABLE WATERS | 


[45 C.J.] 551 


Under the civil law express language is neces- - 
sary to constitute a sovereign grant of land under 
navigable waters.7® Yes 

Consideration. A consideration for a state grant 
of land between high and low water marks on the 
seashore may be so small as to be fraudulent in 
law;’7 and where a statute authorizing a commis- 
sion to make contracts for the removal of material 
from the bed of a navigable lake requires the com- 
mission to fix and determine the compensation to 
be paid to the state for the material so removed, 
the commission cannot make a valid contract with- 
out complying with the condition as to compensa- 
tion.*® 

Curative statutes may ratify and confirm prior 
sales of tidelands.*® ‘‘Tidelands,’’ within the mean- 
ing of such statutes, are lands covered and uncov- 
ered by the tide,®° but not lands lying below low- 
tide mark.*+ 

[§ 233] (5) Construction and Operation and Can- , 
cellation or Forfeiture’?—(a) In General. Ordina- 
rily a grant of lands under navigable waters by 


.the sovereign is to be strictly construed against the 


grantee;®* but the rule of strict construction does 
not apply to a statute incorporating and fixing the 
water boundaries of a municipal subdivision.’* In 
construing a grant of land under water by state land 
commissioners it is necessary to consider the lan- 
guage of the grant,®° the intention of the commis- 
sloners in making the grant,®® their power and au- 
thority to make the grant,®? and the power and au- 
thority of the state to authorize it.%* 

Recitals contained in a royal grant as to the 


Peo. v. Jones, supra. (4) Also no 
lawful determination can be made by 
the commissioners without a hearing 
through proofs and arguments. of 
counsel, Peo. vy. Jones, supra. (5) 
A decision by the commissioners as 
to whether an applicant for a grant 
is the owner of the adjacent uplands 
is a judicial one. Peo. v, Jones, 


supra. 
McCarter v. Lehigh Valley R. 


60. 
Co., 78_N. J. Eq. 346, 79- A 93. 


61. Peo. v. Schermerhorn, 19 Barb. 
(N. Y.) 540. But see Peo. v. Mauran, 
5 Den. (N. Y.) 389 (it is not neces- 


sary for one making title to lands 
under the waters of navigable rivers 
by patent to show that notice of the 
application for the land was given as 
required by statute). 

62. Patterson v. Gelston, 23 Md. 
432; Peo. v. Jones, 110 N. Y. 509, 18 
NE 432. 

63. Peo. v. Land Office Comrs., 135 
N. Y. 447, 32 NE 139 (person who is 
not the owner of adjacent lands or of 
the land granted). 

64. Taylor v. Underhill, 40 Cal. 
471. s 

a] hus a court of equity will 
not interfere to restrain the issuance 
of a patent for lands under water, 
where the patent would not be a 
eloud on plaintiff's title and does not 
include any portion of his land, al- 
though the patent, when _ issued, 
would be invalid and would require 
evidence dehors to show its nullity. 
Taylor v. Underhill, 40 Cal. 471. 

65. Chapman v. Hoskins, 2 Md. Ch. 
485. 

66. Chapman v. Hoskins, supra. 

67. Chapman v. Hoskins, supra. 

68. Weinberger v. Passaic, 84 N. 
J. L. 149, 86 A 59. 

Ejectment to recover lands under 
water generally see infra § 253. 

69. Cross references: 
Cancellation or forfeiture see infra 

§§ 235, 236, 238. 

Grant of: : 

Right to maintain wharf see infra 

241 


Swamp and overflowed lands see 
infra § 239. 


Validity as dependent upon power to 

make see supra §§ 223-229. 

70. Hast Boston Co. v. Com., 203 
Mass. 68, 89 NE 236, 17 AnnCas 146 
(order of general court); Lange v. 
St. Johns Lumber Co., 115 Or: 337, 
237 P 696. 

71. Peo. v. Mauran, 5 Den. (N. Y.) 
389. 

{al Presumption.— A grant of 
lands under water by patent, under 
the seal of the state, is prima facie 
evidence that it was regularly issued, 
and that all things preliminary had 
been performed and complied. with. 
Peo. v. Mauran, 5 Den. (N. Y.) 389. 

72. Peo. v. Mauran, supra, 

73. Cook v. Bayonne, 80 N. J. L. 
596, 77 A 1048. 
gee infra § 280. 

74. Hardy v. California Trojan 
Powder Co., 109 Or. 76, 219 P 197. 

75. Peo. v. Mauran, 5 Den. (N. Y.) 

389. ‘ 
76. Apalachicola Land, etc., Co. v. 
McRae, 86 Fla. 393, 98 S 505; Leamy 
v. Rex, 54 Can. S. C. 143, 33 DomLR 
237 [dism app 15 Can. Exch. 189]. 

77. Aquino v. Riegelman, 104 
Misc, 228, 171 NYS 716 [aff 187 App. 
Div. 896 mem, 173 NYS 917 mem]. 

7g. Angelo v. Railroad Commn., 
(Wis.) 217 NW 570. 

79. Upham v. Hosking, 62 Cal. 250; 
Pacific El. Co. v. Portland, 65 Or. 349, 
183 P 72, 46 LRANS 363. 

80. Walker v. Marks, 29 F. Cas. 
No. 17,078, 2 Sawy. 152 [aff 17 Wall. 


648, 21 L. ed. 744] (California stat- 
ute). 
81. Walker v. Marks, supra. 


82. Construction and operation of: 
Grant by municipality see infra § 

243. 
Private conveyance see infra § 270. 

83. U. S.—Western Pac. R. Co. v. 
Southern Pac. Co., 151 Fed. 376, 80 
CCA 606. 

La.—State v. Bayou Johnson Oys- 
ter Co., 130 La. 604, 58 S 405. 

Mass.—Home for Aged Women v. 
Com., 202 Mass. 422, 89 NE 1424, 24 
LRANS 79. 

N. Y.—Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, 198 N. Y. 


287, 91 NE 846, 34 LRANS 1084, 19 
AnnCas 694 [aff 229 U. S. 82, 33 SCt 
679, 57 L. ed. 1083, AnnCas1915A 
232]; De Lancey v. Hawkins, 23 App. 
Div. 8, 49 NYS 469 [aff 163 N. Y. 587 
mem, 57 NE 1108 mem]; Aquino v. 
Riegelman, 104 Mise. 228, 171 NYS 
716 [aff 187 App. Div. 896 mem, 173 
NYS 917 mem]. Sée Peo, v.' New 
York, etc., Power Co., 219 App. Div. 
114, 219 NYS 497 (nothing against 
the interest of the state will be im- 
plied). But see Barnes v. Midland 
R. Terminal Co., 193 N. Y. 878, 85 NE 
1093, 127 AmSR 962 (reasonable con- 
struction). 

R. I.—Armour v. Newport, 43 R, I. 
211, 110 A 645. 

Wash.—State v. Scott, 89 Wash. 63, 
154 P 165. 

84. Leary v. Jersey City, 189 Fed. 
419 [aff 208 Fed. 854, 126 CCA 12 (aff 
248 U. S. 328, 39 SCt 115, 68 L. ed. 
271)]. 

[a] Thus a New Jersey statute 
incorporating a township defined as 
bounded “on the southeast by New 
York Harbor’ includes within the 
township lands under the water of 
the harbor to the boundary line of 
the state, since the word “harbor” 
refers to the body of water in which 
vessels find shelter and has a more 
extended meaning than the word 
“shore,” and the legislative intent 
would reasonably include such land 
under water as is within the county 
and state. Leary v. Jersey City, 189° 
Hed. 419 [aff 208 Fed, 854, 126 -CCA 
12 (aff 248 U. S. 328,389 SCt 115, 63 
L. ed. 271)]. 

Grants to municipalities generally 
see infra § 242. 

Municipal boundaries on or includ-. 
ing waters generally see Municipal 
Corporations § 62. 

85. Peo. v. Steeplechase Park Co., 
218 N. Y. 459, 118 NE 521, AnnCas 
1918B 1099. 

86. Peo. vy. Steeplechase Park Co., 
supra, 

87. 
supra. 

88. Peo. v. Steeplechase Park Co.,. 
supra. 


Peo. v. Steeplechase Park Co., 
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reason for granting lands under water cannot con- 
trol or vary the effect of the plain 


granting part.5® 


Description and boundaries. Where a water privi- 
commencing at high 


lege in lands is described as ‘‘ 


water mark,’’ the conveyance is 


as referring to high-water mark at the time of the 


conveyance.®° The expression ‘‘to 


a grant means to the line of low tide;*' and the 


word ‘‘ordinary’’ in a grant of flats to 
1992" 


low water mark’’ means ‘‘mean. 


patents of shore land of a navigable lake to a mean- 
der line which was evidently intended to follow the 
shore but deviates therefrom, extending in places 
out into the water and in other places being back 
from the shore, owing to the inaccuracy of the sur- 
vey, convey title to the water’s edge.** 
deeds of shore lands are construed to convey lands 


up to the line of navigability.* 


.of tidelands by tideland commissioners in accord- 
ance with a tideland map, the description in the map 
controls a conflicting description in the deed.® 

Pertinent statutes may be considered in constru- 


ing a deed, patent, or statutory 
state.%° 


s9. In re New York, 216 N. Y. 67, 
110 NE 176. , 

90. Jacob Tome Inst.' vy. Davis, 87 
Md. 591, 41 A 166. 

91. Oakland v. Buteau, 180 Cal. 83, 
279 PP ETO: 

92. East Boston Co. v. Com., 203 
Mass. 68, 89 NE 236, 17 AnnCas 146. 


93. U.S. v. Lane, 260 .U. S. 662, 43 
SCt 236, 67 L. ed. 448. 
94, State v. Sturtevant, 76 Wash. 


158, 135 P 1035, 138 P 650, 86 Wash. 
1, 149 P 33. 


95. Hasbrouck v. Cavill, 54 Cal. 
A, 1, 200 P 979 (decided under stat- 
utes). 

96 Peo. v. Southern Pac. Co., 172 


Cal, 692, 158 P 177; Bardes v. Her- 
man, 144 App. Div. 772, 129 NYS 723 
{aff 62 Misc. 428, 114 NYS 1098, and 
aff 207 N. Y. 745 mem, 101 NE 1094 
mem]; Pennsylvania Coal Co. v. Win- 
chester, 109 Pa. 572, 58 AmR 740; 
State v. Scott, 89 Wash. 63, 154 P 165. 

[a] Grant to railroad company.— 
(1) The term “public lands,’ as used 
in a statutory grant to a railroad 
corporation of a right of way over 
public lands for the location, con- 
struction, and maintenance of its 
railroad, must be construed to include 
tidelands and submerged lands, where 
another statute empowers every rail- 
road corporation to construct its road 
over any roadstead or bay. Peo. v. 
Southern “Pac: Co., 172 Cal, 692, 158 
P 177. (2) However, statutory au- 
thority given a railroad company to 
take and use any lands and streams 
belonging to the state does not in- 
elude lands under one of the Great 


Lakes. Illinois Cent, R. Co. v. Chi- 
cago, 1738 Ill. 471, 50 NE 1104, 58 
LRA 408. (3) Also a statute giving 


a railroad company the right to lay 
its road along a river and to acquire 
the rights of the shore owners will 
not be construed to give by implica- 
tion the right to take land of the 
state lying below high-water mark. 
Stevens v. Paterson, ete., R. Co., 34 
N. J. L. 532, 3 AmR 269. 

{b] Grant to riparian proprietor. 
—(1) The owner of a street, whether 
a city or its grantee, is not a ripa- 
rian proprietor within a statute vest- 
ing title to submerged lands to the 
edge of the channel in front of any 
tract of land in the riparian proprie- 
tor and authorizing him to fill up 
such lands. Geiger v. Filor, 8 Fla. 
325. (2) The right to take phosphate 
from the beds of navigable waters 
below high-water mark for the pur- 


Where the words used in a statute are 
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words of the 


to be construed 
ship channel’’ in 


‘fordinary 


Government 


Some state 


In a conveyance 


grant from the 


poses of sale is not included in such 


a Statute. State v. Black River Phos- 
phateé: Co, 327 'Fla.- 82)5-18 OS) 640, 221 
LRA. 189. (3) Where a statute is 
construed to grant land between 


high and low-water marks to the ad- 
jacent upland owners, and two or 
more persons are tenants in common 
of the upland in certain proportions, 
the effect of the statute and the con- 
struction thereof is to vest the land 
between high and low water marks 
in the tenants in common in the same 
proportions. Richards v. Page Inv. 
Co., 112 Or; 507, 228 P' 937. 

97. Illinois Cent. R. Co. v. Chi- 
eago, 173 Ill. 471,.50 NE 1104, 53 


LRA 408. 

98. Peo. v. Wainwright, 237 N. Y. 
407, 143 NE 236, 

99. Benedict v. Lunn, 244 N. Y. 
373, 155- NE 677. 


1. Benedict v. Lunn, supra. 
2. See cases infra this note. 
[a] BPrivilege.—A statutory grant 


of right to riparian owners to take 
sand and gravel from a certain 
stream is a mere privilege subject to 
withdrawal. .en . Johnson Sand, 
ete., Co. v. Quarles, 121 Ark. 601, 182 
SW 283. 

[b] A statute giving all “riparian 
rights” vested in the state, between 
high-water line and the river, to a 
municipality, does not constitute a 


grant of the soil below high-water 
line. Allegheny City v. Moorhead, 
80 Pa. 118. 

[ec] Statute construed to grant 


possessory ‘title-—Preston y. West’s 
Hee Corp., 195 Mass. 482, 81 NE 
53: 

Conditional grants see infra § 236. 

8. Quinlan v. Fair Haven, (N. J.) 
131 A 870; Peo. v. Steeplechase Park 
Co., 218 N. Y. 459,113 NE 521, Ann 
Cas1918B 1099; Peo. v. New York, 
ete., Ferry Co., 68 N. Y¥: 71 faff 7 Hun 
105]; Nolan v. Rockaway Park Impr. 
Co., 76 Hun 458, 28 NYS 102; Peo. v. 
Zora Realty Co., 128 Misc. 5238, 220 
NYS 40 [aff 221 App. Div. 795 mem, 
222 NYS 879 mem]; Puget Mill Co. v. 
State, 93 Wash. 128, 160 P 310. 

[a] A lease in perpetuity (1) may 
convey the fee. Ocean Front Impr. 
Co. v. Ocean City Gardens Co., 89 
N. J. Eq. 18, 108 A 419. (2) Leases 
generally see infra § 280. 


4 Baltimore vy. McKim, 3 Bland 
(Md.) 453, 

5. See infra § 237. 

6. See infra § 237. 

7% Puget Mill Co. v. State, 93 


[§§ 233-234 


clear and unambiguous, they must be taken in their 
ordinary, natural, and commonly received sense;* 
but technical words in a legislative grant are to be 
given a technical meaning unless a contrary mean- 
ing is unmistakably intended.*® 

Former decision. 
and construing certain colonial grants in a case to 
which the state is not a party is not binding upon 
it,9® nevertheless it is an authority to be followed 
in subsequent litigation involving the same facts 
and to which the state is a party where the state 
does not produce any evidence or present any rea- 
son to show that the former conclusion is erroneous.* 

[§ 234] (b) Title and Rights of Grantee Gener- 
ally. Provided the grant is absolute,? a grant by 
a state to an individual of the title to land under 
water ordinarily conveys the fee to him,? subject to 
prior legally established encumbrances,‘ the rights 
of the public,®> and the power of the state to regu- 
late the use of the land for the protection of com- 
merce and navigation;® and the title of the grantee 
cannot be divested or impaired by subsequent acts,’ 
grants,’ or legislation® on the part of the state, 
unless the grant is voidable and the state takes the 
proper proceedings to cancel or vacate it.1° 


While a decision interpreting 


The 


Wash, 128, 160 P 310. 

8. De Lancey v. Wellsbrock, 113 
Fed. 103; Hammond vy, Inloes, 4 Mad. 
138; Peo. v. Wainwright, 237 N.-Y. 
407, 143 NE 236; Archibald v. New 
York: Cent.,;\ete., R. Co, 157°N: Y. 574, 
52 NE 567; Dooley v. Proctor, etc., 
eee Co., 158 App. Div. 429, 148 NYS 


{a] Validity or invalidity of first 
grant.—(1) Where there are two 
grants covering the same land, and 
the first in time is valid, the latter is 


ineffective. Lally v. New York Cent., 
etc., R. Co., 61 Misc. 199, 113 NYS 
177. . (2) Even where the first grant 


is invalid, yet until it is set aside, 
the second conveys nothing. Dooley 
Vv.» Proetor, etc.,, Mfg. ''\Co:;:'158 App. 
Div. 429, 143 NYS 650 [rev 77 Misc. 
398, 187 NYS 737]. 

{b] Subsequent grant of right to 
erect dock.—Where a state has 
granted in fee a strip of land under 
water, it cannot thereafter give an- 
other the right to erect a public dock 
thereon. De Lancey vy. Wellbrock, 
113 Fed. 103. 

[c] When grants not inconsistent. 
—(1) An upland owner who receives 
a patent for land under water in 
front of his premises takes it sub- 
ject to the right of the land commis- 
sioners to grant to adjoining up- 
land owners the land under water in 
front of their premises. Peo: v. 
Woodruff, 30 App. Div. 43, 51 NYS 
515 [aff 159 N. Y. 536 mem, 53 NB 
1129 mem]. (2) A grant by ‘the 
state of land under water to a rail- 
road company and a later grant of 
the same land to the upland owner 
are not necessarily inconsistent. 
Rumsey v. New York, etc., R. Co., 125 
N.Y. 681, 25 NE 1080 (the upland 
owner acquired a good title subject 
only to the rights of the railroad 
company to the extent and within the 
limits of the purposes of its charter), 

9. Hammond vy. Inloes, 4 Md. 138; 
Peo. v. Wainwright, 237 N. Y. 407, 
143 NE 236; Rumsey v. New York, 
ete., R. -Co.,,180 N. Y. 88; 28 NE 763. 

[a] Thus the right to land under 
water acquired by the upland owner 
by grant from the state cannot be 
divested by subsequent statutes giv- 
ing railroad corporations the right 
to construct their roads across, 
along, and upon any stream. Rumsey 
v.-_New York, ete. Rip Co. 180) Nay. 
88, 28 NE 763 [aff 15 NYS 509]. 

10. Cancellation or forfeiture see 
infra § 238. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a ea 


§§ 234-237] 


grantee can exclude any other person from the per- 
manent occupancy of the land granted.!! 

[§ 235] (c) Conditions, Exceptions, and Reserva- 
tions, and Cancellation or Forfeiture—aa. In Gen- 
eral. The rights of a grantee of land under water 
may be limited by conditions,!? exceptions,? or 
reservations,* in the grant, which are to be con- 
strued as in other conveyances.1° While a cove- 
nant by the grantee that, wpon any proceeding by 
a city to acquire the property, he will accept the 
amount paid to the state for the grant together 
with the expense of acquiring the patent and the 
value of improvements placed upon the property, 
is not a reservation!® or exception,’ it will be given 
effect as a condition or agreement?® which may be 
enforced by the city,?® cannot be avoided by a 
mere transfer of the property by the grantee to a 
third person,?° and which operates to limit the grant 
to a mere permission to the grantee to use the land 
until such time as the city desires to acquire it.?4 

Commerce grants. The mere fact that a grant re- 
cites that it is made for the purpose of promoting 
commerce is held not to limit the title and rights 
of the grantee** or restrict him to the construction 
of public wharves, docks, and piers.?° 

Forfeiture under reservation.?2* A reservation of 
public use until a specified use of the land is made 
by the grantee is construed ‘not to contemplate a 
forfeiture for nonuser;?> but where the state re- 


11. Peo. v. New York, etc., Ferry 26. Kerr v. 
Cor 468 @Newy tl (att: 7rd: 05 


Nolan v. Rockaway Park Impr. Co., 
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West Shore-R. Co., 2 
NYS 686 [aff 6 NYS 958 (aff 127 N. 
Y. 269, 27 NE 833). 


[45 C.J.] 558 


serves the right of réentry until the land is appro- 
priated to commerce by the erection of a dock 
thereon, a subsequent patent to a railroad company 
for the land, on which the former patentee had 
not erected a dock, amounts to a reéntry by the 
state?® and divests his title.?7 

Refund of purchase money. A statute providing 
for the refund of purchase money upon the failure 
of the title of the state to lands granted under its 
authority?’ is applicable to grants of lands under 
water.?? 

[§ 236] bb. Conditions Precedent or Subsequent. 
A particular grant may be so worded and construed 
as to vest title to,?° or the exclusive beneficial use 
of,! the land in the grantee, or to exclude the 
public use,?2 when, and only when, the land is filled 
in, improved, or developed ;** or it may be so worded 
as to vest in the grantee fee-simple title, subject 
to forfeiture for breach of a condition subsequent.** 
Where there is a breach of a condition subsequent, 
the state alone can take advantage thereof,®* and 
until the state takes advantage thereof in a proper 
way, the title remains in the grantee.*¢ 

[§ 237] cc. Public Rights and Governmental Con- 
trol.27 A few state grants of tidelands have been 
construed to vest in the grantee the’right to the 
exclusive possession and enjoyment of the lands . 
eranted,*?* but ordinarily a state or crown grant 
of lands under navigable waters is construed to 


tecting from invasion the right to 
improve which the statute gives.’ 
Panama Ice, ete, Co. v. Atlanta, 


76 Hun 458, 28: NYS 102. 27. Kerr, v. West Shore R. Co.,} etce., R. Co., 71 Fla. 419, 422, 71. 8S 
12. New York v. Law, 6 NYS 628] supra. 608. 7 
_ [aff 125.N,; Y. 380,.26 NE 471]. 28. See statutory provisions. 32. Boston, ete., Steamboat Co. v. 


Munson, 117 Mass. 34; Bardes v. Her- 


13. New York v. Law, supra. 29. Benedict v. Lunn, 244 N. Y. 
14. New York v. Law, supra; Jor-| 373,.155 NE. 677. 
dan v. Metropolitan Gas- -Light Co., 30. Commodores Point Terminal 


65 HowPr (N..Y.) 255. 

[a] Right to make other grants.— 
Where a patent of lands under water 
makes the rights acquired by the 
grantee subject to all claims which 
the people of the state have therein, 
the state reserves the right to make 
other grants to riparian owners for 
the purpose of promoting the com- 
merce of the state and for the bene- 
ficial enjoyment of the adjacent own- 


ers. De Lancey v. Hawkins, 23 App. 
Div. 8, 49 NYS 469 [aff 163 N. Y. 587 
mem, 57 NE 1108 mem]. 

15. Ocean Front Impr. Co.. Vv. 


Ocean City Gardens Co., 89 N. J. Eq. 
18, 103 A 419; Whitman vy. New York, 
39 Mise. 43, 78 NYS 820 [mod on 
other grounds 85 App. Div. 468, 83 
NYS 465]; Knickerbocker Ice Co. v. 
Forty-Second St., etc., Ferry R. Co., 
39 Misc. 27, 78 NYS 8388 [aff 85 App. 
Div. 530, 838 NYS 469 (aff 176 N. Y. 
408, 68 NE 864)]. 

Construction of reservations and 
exceptions in conveyances generally 
see Deeds §§ 346-3865. 

16. Matter of New York, 219 App. 
Div. 382, 220 NYS 18 [mod on other 
grounds 246 N. Y. 1, 157 NE 911]. 

17. Matter of New York, supra. 

18. In re Upper New York Bay, 
246 Ne Ye.1,, 167.NE 911, 

In re Upper New York Bay} 
York 
York 


In re Upper New York Bay, 
supra [lim Thousand Island Steam- 
boat Co. v. Visger, 179 N. Y. 206, 71 
NE 764 and dist Harper v. Williams, 
110 N.Y. 260, 18 NE 77]. 

23. In re ‘Upper New York Bay, 
246.-N. Yt 1) 15.7; NE S11. 

24. Forfeiture for breach of con- 
dition subsequent see infra § 236. 

25. Peo. v. Zora Realty Co., 128 
Misc. 523, 220 NYS 40 [aff 221 App. 
Div. 795 mem, 222 NYS 879 mem]. 


In re Upper New Bay, 


- In re’ Upper New Bay, 


Co. vy. Hudnall, 3 F, (2d) 841; Brook- 
lyn First Constr. Co. Vv. State, 221 
N. Yur. 295, 116° eNE, 10207 Beo. ave 
American Sugar. Refining Co., 98 
Misc. 703, 163 NYS 456 [aff 182 App. 
Div. 212, 169 NYS 386]. 

[a] License or franchise.— Where 
the only consideration is the devel- 
opment of the thing granted, the 
grantee has in effect a license or 
franchise for development within the 
stipulated time, or in the absence of 
stipulation, within a reasonable time, 
and, upon completion of the develop- 
ment, has the equivalent of an un- 
conditional grant. Peo. v. New York, 
etc., Power Co., 219 App. Div. 114, 
219 NYS 497. 

ol, Panama, ice, ete) +‘Coucyv. -At- 
lanta, etc., R. Co., 71 Fla. 419, 71 S 
608; Long Dock Co. y. Board. of 
Equal., 87 N. J. L. 22, 93 A111; Pol- 
hemus v. Bateman, 60 N.. J. L. 163, 
37 A 1015; Peo.. v.. Zora Realty Co., 
128 Mise. 523, 220 NYS 40 [aff 221 
App. Div. 795 mem, 222 NYS 879 
mem]. 

{a] Statutory grant.—A_ statute 
purporting to vest in riparian pro- 
prietors title to land between the 
high-water mark and the edge of a 
channel and conferring upon them 
the right and privilege of building 
wharves and filling up the submerged 
land is construed not to “vest in ri- 
parian owners an unqualified fee in 
the lands below high water mark and 
out to the edge ef the channel in 
navigable streams, bays of the sega, 
or harbors, of this State. So, long 
as such submerged lands remain un- 
improved by, the construction of 
wharves, or unreclaimed by filling in 
from the shore and converting the 
water into land, the riparian owner, 
though the legal title is in him, has 
in so far as the statute is concerned, 
no greater right.to the beneficial use 
of such submerged lands and the 
waters above them, than any other 
citizen except. for the purpose of pro- 


man, 62 Misc. 428, 114 NYS 1098 [aff 
144 App. Div. 772, 129 NYS 723 (aff 
207 N. Y¥. 745 mem, 101 NE 1094 
mem) ]. 

Reservation of public rights or 
easements see infra § 237. 

33. Reclamation and improvement 
of submerged lands generally see 
supra §§ 161-171. 

34 Ocean Front Impr.  Co.«<:v. 
Ocean City Gardens Co., 89 N. J. Ea. 
18, 108 A 419; Benedict v. Lunn, 244 
Nar Ys 373; 155 NE 677: 

[a] Where a patent reserved a 
yearly rent, a grantor can enforce 
forfeiture for nonpayment. De Lan- 
cey v. Piepgras, 138 N. Y. 26, 33 NE 
822, 34 NE 513 [aff 68 Hun 169, 17 
NYS 681]. 

[b] Facts held to show cessation 
of right to possession under statute. 
Peo. v. Banning Co., 166 Cal. 630, 138 
P 100. [aff 240 U. Ss. 142° 36 Sct’ 338; 
60 L., ed, 569]. 

35. Easton, ete. R. Co. v. New 
Jersey Cent. R. Coy b2N. Dee Le 26 8, 
19 A 722; In re Upper New York Bay, 
246 N. Y. 1, 157 NE 911; White v: 
Nassau Trust Co., 168 N. Y. 149, 61 
NE 169, 64 LRA 275; Archibald® v. 
New. York: Cent., ‘ete; R. /Col,s 162 oN, 
Y. 574, 52 NE 567, 3 

[a] Right to reénter on breach of 
condition not assignable.—Pevu. v. 
Se de ce 237 N. Y. 407,.1438 NE 


36. Treasurer, etc. Revere Sugar 
Refinery, 247 Mass, 485, 142 NE 909; 
In re Upper New York Bay, 246\ N. 
Y. 1, 157 NE 911; Benedict v. Lunn, 
244 N.. Y. 378, 155 NB 677; Thousand 
Island Steamboat Co. v. Visger, 179 
N. Y..206,, 71 NE 764 

Proceedings see infra § 253. 

37. Extinguishment of public use 
by filling in.land see supra § 236. 

38. Peo. v. Steeplechase Park Co., 
218 N. Y. 459, 118 NE 521, AnnCas 
1918B 1099 (three judges dissenting 
on the ground that an implied reser- 
vation of public rights should be 
read into the patent); Palmer vy. 
Peterson, 56 Wash, 74, 105 P 178. 
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make the title and rights of the grantee subject to 
the publie rights or easements of navigation*®® and 
fishery,*° as well as to the power of the state or 
nation to make regulations or improvements in aid 
or for the protection of commerce and navigation,** 

Right of passage. A grant of tidelands by the 
state extinguishes any highway rights or rights of 
passage acquired by the public,*# unless it expressly 
provides that it is subject to the rights, if any; of 
the public to all easements or rights of way over 
the lands conveyed,** or unless, before the admission 
of the state to the union, the federal government | 
recognized a plat dedicating a portion of the land 
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as a street,*# or unless there is nothing in the deed 
or grant to indicate an intention upon the part of 
the state to surrender or extinguish the public right 
of passage.*® A particular grant may be so worded 
and construed as to confer a limited right to inter- 
fere with the passage of the public.*¢ 

[§ 238] dd. Direct or Collateral Attack. While a 
grant or patent unlawfully obtained from the state 
may be canceled,*? yet where it is not void on its 
face it is not subject to collateral attack,** and its 
invalidity may be established only in an action or 
proceeding brought direetly for that purpose*? in 


s9. U. S—Rocky Point Oyster Co. 
v, Standard Oil Co., 265 Fed. 3879; 
‘Carver vy. San Pedro, ete., R. Co., 151 
Fed. 334. 

Cal.—Peo. vy. Banning Co., 167 Cal. 
651, 140 P 591; Peo. v. Southern Pac. 
Reo iColy 166 7 Cal. 6275-1388 P103;5* Peo. 
v. California Fish Co., 166 Cal, 576, 
138 P 79; Forestier v. Johnson, 164 
Cal. 24, 127 P 156; Ward v. Mulford, 
32 Cal. 365. 
ja ee hea cae v. McKim, 3 Bland 

N. Y.—Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, 198 N. Y. 
287, 91 NE 846, 34 LRANS 1084, 19 
AnnCas, 694 [aff 229 U. S.. 82,33 SCt 
679, 57 L. ed. 1083, AnnCas1915A 
232]; Peo. v. New York, etc, F 
Go.,|.:68., N.Y.) 71. faff,,'7. Hun, 1059; 
White, Gratwick & Mitchell, 
Empire Engineering: Co., Inc, 
Misc. 47, 210 NYS 563 [aff 211 App. 
Div. 884 mem, 206 NYS 973 mem (aff 
240 N. Y. 648 mem, 148 NE 743 
mem)]; Buffalo Pipe Line Co, v. New 
York, ete., R. Co., 10 AbbNCas 107. 

Or.—Johnson v. Jeldness, 85 Or. 
657, 167 P 798, LRA1918A 1074. 

Pa.—In re Cassleman River, 40 Pa. 
Co. 457. 

Wash.—Judson v. Tide Water 
Lumber Co., 51 Wash. 164, 98 P 377. 

Eng.—Whitstable Free Fishers v. 
Gann, 20 C. B. N. S. 1, 115 HCL 1, 144 
Reprint 1003, 11 H. L. Cas. 192, 11 
Reprint 1305. 

Can.—Cunard v. Rex, 43 Can. S. C. 
88 


Ont.—Ratté v. Booth, 11 Ont. 491 
[app'dism 14 Ont. A. 419 (aff 15 App. 
Cas. 188)]. 

{a] Implied reservation. — Where 
a grant from the crown of land under 
navigable waters is silent on the sub- 
ject of navigation in any phase, there 
is impliedly reserved the right of 
navigation. Lewis Blue Point Oyster 
‘Cultivation Co. v. Briggs, 198 N. Y. 
287, 91 NE 846, 34 LRANS 1084, 19 
AnnCas 694 [aff 229 U. S. 82, 33 SCt 
679, 57 L. ed. 1083, AnnCas1915A 
232). 

‘Private ownership as subject to 
public right of navigation generally 
167 Cal, 


see supra § 217. 

. Peo. v. Banning Coe., 
643, 140 P 587; Peo. v. Southern Pac, 
R. Co., 166 Cal. 627, 138 P 108; John- 
son v. Jeldness, 85 Or. 657, 167 P 798, 
LRA1918A 1074, 

41. Rocky, Point Oyster Co. v. 
Standard Oil Co., 265 Fed. 379; Carver 
v. San Pedro, etc., R. Co., 151 Fed. 
334; Peo. v. Southern Pac. R. Co., 166 
Cal. 627, 138 P 103; In re Upper New 
York Bay, 246 N. Y. 1, 157 NE 911; 
Peo. v. New York, etc., Ferry Co., 68 
N. Y. 71 [aff 7 Hun 105]; Matter of 
New York, 219 App. Div. 382, 220 
NYS 18 [mod on other grounds 246 
Nii 1, 157 “NH 911}; -Peo. v. New 
York, etc., Power Co., 219 App. Div. 
114, 219 NYS 497; Jencks v. Miller, 
17 Mise. 461, 40 NYS 1088 [rev on 
other. grounds 14 App. Div. 474, 43 
NYS 927]; Lansing v. Smith, 4 Wend. 
(N. Y.) 9, 21 AmD 89. And see Ap- 
pleby v. New York, 271 U. S. 364, 46 
Sct 569, 70 L. ed. 992 (the cenclusion 
that a state has granted the fee of 
land under navigable waters to the 
exclusion of its power to preserve 


and regulate navigation can only be 
reached upon clear evidence of its in- 
tention so to do). 

[a] Implied reservation. — Rocky 
Point Oyster Co. v. Standard Oil Co., 
265 Fed. 879; Oelsner v. Nassau 
Light, etc., Co., 134 App. Div. 281, 118 
NYS. 960. 

[b] Harbor lines.—(1) Where a 
conveyance of shore lands is made 
by the state before the establishment 


of harbor lines in front of the lands, 


the grantee takes subject to the power 
of the state thereafter to establish 
harbor lines in front of the lands 
(Puget Mill Co. v. State, 93 Wash. 
128, 160 P 310; State v. Sturtevant, 
76 Wash. 158, 185 P 1035, 138 P 650, 
86 Wash, 1, 149 P 33), (2) and there- 
by define the outer boundaries there- 
of (Puget Mill Co. v. State, supra). 

Private ownership as subject to 
governmental control of navigation 
generally see infra § 217. 

42. orris, etc., R. Co. v. Jersey 
City, 68 N. J. Eq. 45, 51 A 387 [aff 71 
N. So Bq) 308; 71 A 21186]-" Peony. 
Steeplechase Park Co., 218 N. Y. 459, 
113 NE 521, AnnCasi918B 1099 (three 
judges dissenting); Buffalo Pipe Line 
Co. v. New York, etc., R. Co., 10 Abb 
NCas (N. Y.) 107. 

Right to pass from end of street 
to water see infra § 251. 

43. McAndrews, etc., Co. v. 
den, 78 N. J. Eq. 244, 78 A 232. And 
see Cullerton ‘v. Miller, 26 Ont. 36 
(under a grant excepting and reserv- 
ing the free use, passage, and en- 
joyment of, in, over, and upon the 
navigable waters covering the land 
conveyed, the water is a highway 
even when frozen). 

44. Tooze v. Willamette Valley 
Southern R. Co., 77 Or; 157, 150 P 252 
{foll Griffith v. Willamette Valley 
Southern. BR. ‘Co.,’ 77'Or. 164, (150° P 


Aquino v. Riegelman, 104 
Misc, 228, 171 NYS 716 [aff 187 App. 
Div. 896 mem, 173 NYS 917 mem (de- 
clining to follow Peo. v. Steeplechase 
Park Co., 218 N. Y. 459, 113 NE 521, 
AnnCas1918B 1099 [mod 165 App. 
Div. 231, 151 NYS 157 (aff 82 Misc. 
247, 148 NYS 503)])]. 

“The relator has not and cannot 
have nor acquire such title to the 
land between high and low water 
mark as authorizes him to build per- 
manent barriers across the foreshore 
the effect of which would be to de- 
prive the public of its right to pass 
and repass thereon. ...I deny the 
right of any person to build or main- 
tain such erections, whether by vir- 
tue of-a grant from state authorities 
or otherwise, as will prevent the rea- 
sonably free and unobstructed enjoy- 
ment by all the citizens of this state 
of a right of passage across lands 
over which the tides ebb and flow, 
and I assert now, as I asserted be- 
fore in Peo. v. Steeplechase Park 
Co., 82 Misc. 247, 148 NYS 508, that 
a grant of lands under water and be- 
tween high and low water mark to 
an individual, which contains no ha- 
bendum clause, or words to indicate 
any intention to surrender or extin- 
guish the public right of passage, 
does not operate to deprive the pub- 
lic of such right and will be con- 


Cam- 


strued as subject thereto upon the 
principle that such grants are to be 


construed strictly against the grantee. 


The grant in the case at bar contains 
nothing to show that it was made 
either ‘to promote the commerce of 
this state or proper for the purpose 
of beneficial enjoyment of the same 
by the adjacent owner,’ and there is 
nothing in the deed to show the term 
or duration of the grant or to indi- 
cate that it was the state’s inten- 
tion in making it that -the public 
right of passage should be barred or 
abrogated.” Aquino v. Riegelman, 
104 Mise. 228, 231, 171 NYS 716, ‘718, 
719 [aff 187 App. Div. 896 mem, 173 
NYS 917 mem], 

46. Barnes v. ‘Midland R. ‘Ter- 
minal Co., 193 N. Y..378, 85 NE 1098, 
127 AmSR 962. 

[a] Thus, where there is a grant 
from the state to the owner of upland 
of land under water in front of the 
upland, with the right to erect on the 
lands under water a pier, subject to 
the condition that he shall not ob- 
struct the passage of the public in 
crossing or recrossing the land be- 
tween high and low water mark, the 
owner of the upland, whether relying - 
on his right as a littoral owner or on 
the grant, may erect and maintain a 
pier for the purpose of connecting 
the upland with the sea, and, so far 
as it is a necessary consequence of 
that right to obstruct the foreshore 
and limit the convenient passage of 
the public, the owner’s rights are su- 
perior to all others, save those re- 
served to congress and the state leg- 
islature, but to the extent that the 
owner transcends these bounds the 
rights of the public remain. unaf- 
fected. Barnes vy. Midland R. Ter-~ 
minal Co., 193 N. Y. 378, 85 NE 1093, 
127 AmSR 962. 

47. Smith v. State, 2 Harr, & M. 
(Md.) 244; McCarter v. Lehigh Val- 
ley R.-Co., 86 N. J. Eq. 168, 96 A 
1017; Peo. v. Colgate, 67 N. Y. 512. 

48. McCarter v. Sooy Oyster Co., 
78 N. J. L. 394, 75 A 211; Sooy Oyster 
Co, v. Gaskill, (N. J. Ch.) 69 A 1084; 
Archibald v. New York Cent., etc., R. 
Co., 1657 N. Y. 574, 62 NE 567;-E. G. 
Blakslee Mfg. Co. v. E.G. Blakslee’s 
Sons Iron-Works, 129 N.Y. 155, 29 
NE 2; Lally v. New York Cent., etc., 
R. Co., 61° Misc. 199; 118 NYS 177; 
Peo. v. Brooklyn Union .Gas Co.,.195 
NYS 3038; Kerr v. West Shore R. Co., 
2 NYS 686 [aff 6 NYS 958 (aff 127 
N. Y. 269, 27 NE 833)]; Peo. v. Mau- 
ran, 5 Den. (N. Y.) 389; Welsh v. 
Callvert, 34 Wash. 250, -75 P 871. But 
see Ord Land Co. v. Alamitos Land 
Gor,” ‘199° 'Caly"3:807 383, °° 249)* Pais 
(where, in an action between persons 
claiming under overlapping patents 
from different sovereignties, one 
claimant being entitled to the land 
under a state patent based on a state 
survey if the land is tideland and the 
other being entitled to the land under 
a federal patent if the land is not 
tideland, the court said: “An ex parte 
adjudication by the state or state 
officers that certain lands are tide- 
lands is not conclusive upon the fed- 
eral government and may be collat- 


}erally attacked in any action’). 


49. Sooy Oyster Co. v. Gaskill, (N. 
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§ 238-2427 
the name of the attorney-general®® or the people 
of the state.*' A statute allowing the state to main- 


tain an action to set aside letters patent where they 


were issued through mistake®? undoubtedly contem- 
plates a mistake of fact,>? and does not authorize 
the maintenance of an action where there was only 
an error or mistake of law on the part of state 
officers.>4 

[§ 239] (6) Grants of Swamp and Overflowed 
Lands. As a state upon its admission to the Union 
acquires title to the land underlying the navigable 
waters within its boundaries®® and the United States 
no longer has title thereto,°* a grant of swamp and 
overflowed lands by congress to the state,>? or a 
patent issued under the statute making the grant,5® 
does not inelude lands underlying navigable waters, 
nor does such patent affect the existing title of the 
state to the lands.®® Also lands below high-water 
mark cannot be acquired by an individual from the 
state as swamp and overflowed: lands,®° especially 
where the state trustees making a conveyance of 
swamp and overflowed lands have no authority to 
convey the lands below ordinary high-water mark,** 
and do not attempt or intend to do so,°? and the 
vesting of title to the latter lands in the state trus- 
tees by a subsequent statute does not make the 
title inure to the benefit of the prior grantee.*° 

[§ 240] (7) Reservation of Land for Indians.°+ 
The reservation by the United States of lands within 
a territory for continued occupation by Indians is 
not a grant or disposal of lands underlying naviga- 
ble waters within the limits of the reservation.® 


° 
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[§ 241] (8) Grant of Right To Maintain Wharf.*¢ 
A grant of the right to erect and maintain a wuarf 
on land under water belonging to the state may con- 
vey a fee in the land under the wharf,®’ and flats 
fronting such wharf,** but where the policy of the 
state is against conveying the fee such a grant con- 
veys only a privilege or easement for the single 
purpose of maintaining a wharf.® 

[§ 242] (9) Grants to or by Municipality—(a) 
Grants to Municipality. A state may grant lands 
under tidal waters to a municipal corporation’ in 
furtherance of the public interests,”! in -trust for 
the promotion of commerge and navigation,’? or for 
purposes in harmony with the trust attached to the 
title which the state has held.** Also a state own- 
ing submerged lands in one of the Great Lakes may 
convey such lands to a ecity’* or to park commis- 
sioners;"° and where the health of the citizens of a. 
city and the benefit of the public demand that a nui- 
sance existing on land formerly a part of the bed 
of a navigable lake be abated, and the water has. 
become useless for navigable purposes and is of no 
benefit to the state, the state may transfer such 
land to the city’® and require it to convert it into a 
public park.”7 However, in some states the legisla- 
ture is held to be without power to grant the bed 
of a navigable river to a municipal corporation.7’ 
Whether or not a particular statute operates as a 
conveyance of land from the state to a town or city 
depends of course upon the wording and proper 
construction of that statute.“® Where land under 
water is owned by a town or city by virtue of a 


J. Ch.) 69 A 1084; Peo. v. ‘Steeple- 
chase Park Co., 218 N. Y.'459, 113 
NE 521, AnnCas1918B 1099; Lally v. 
New York Cent., etc., R. Co., 61 Mise. 
499) T13. ONY S ont7. 

50. Sooy Oyster Co. v. Gaskill, 
(N. J..Ch.) 69 A 1084. 

51. Lally v. New York Cent., etc., 
R. Co., 61 Mise:.199; 113 NYS 177. 

[a] An individual cannot com- 
plain that the state had no authority, 
as against the United States, to grant 
land under water to the riparian pro- 
prietor. Rumsey v. New York, etc., 
Ris: Co; 30 (Na 88,5 28. N E768; 

52. See statutory provisions, 

53. Peo. v. New York Transit, etc., 
Co., 118 Misc. 686, 195 NYS 305 [aff 
206 App. Div. 711, 200 NYS 940]. 

54. Peo. v. New York Transit, etc., 
Co., supra, 

55. See supra § 220. 

56. See supra § 220. 

57. State v. Capdeville, 146 La. 94, 
83 S 421 [certiorari den, 252 U. S. 
581 mem, 40 SCt 346 mem, 64 L. ed. 
727 mem, and foll Atchafalaya Land 
Co. v. James, (La.) 838 S 426]. 

Grants of swamp lands by con- 
gress to state generally see Public 
Lands [32 Cye 901]. 

58. Martin v. Busch, (Fla.) 112 S 
274, 

59. State v. Gerbing, 56 Fla. 603, 
47 S 353, 22 LRANS 337. See State 
vy. Bayou Johnson Oyster Co,, 130 La. 
604, 58 S 405 (listing of lands. by 
secretary of treasury as Swamp and 
overflowed lands does not affect title 
of state). 

60. Taylor v. Underhill, 40 Cal. 
471 (certificate of purchase is void, 
and patent, if obtained, would also 
be void). 

61. Martin v. Busch, (Fla.) 112 8 
274 ; 


[a] “A conveyance of all of an 
unsurveyed fractional township or 
section of swamp and overflowed 
lands which borders on a navigable 
lake or other body of navigable 
water, carries title to the true line 
of ordinary high-water mark that 
has been or that should thereafter 
pe legally established; and, if the 
acreage stated in the conveyance of 


swamp and overflowed lands is less 
than the true acreage outside of the 
true line of ordinary high-water 
mark of the adjacent navigable 
water, -such deficit does not author- 
ize an extension or contraction of the 
true water line or give the grantee 
any sovereignty land within or on 
the lower or lake side of the true 
water line. The grantee takes with 
notice that the conveyance of swamp 
and overflowed land does not in law 
cover any sovereignty lands, and 
that the trustees of the swamp and 
overflowed lands as such have no au- 
thority to convey sovereignty lands.” 
Martin v. Busch, (Fla.) 112 S 274, 285. 

62. Martin v. Busch, supra. 

63. Martin v. Busch, supra. 

64. Tidelands as part of Indian 
reservation see Indians § 47. 

65. U. S. v. Holt State Bank, 270 
U. S. 49, 46 SCt 197, 70 L. ed. 465. 

66. Right to construct and main- 
tain wharves generally see supra §§ 
173, 174, 

67. Roberts v, ‘Brooks, 71 Fed. 914 
{aff 78 Fed. 411, 24 CCA 158]; Treas- 
urer, etc. v. Revere Sugar Refinery, 
247 Mass. 4838, 142 NE 909; Williams 
v. New York, 105 N. Y. 419, 11 NE 
829; Wetmore vy. Atlantic White Lead 
Go: 37) Barb.) GW. e705 

68. Ashby v. Eastern R. Co., 5 
Metec, (Mass.) 3868, 38 AmD _ 426; 
Doane y. Broad St. Assoc., 6 Mass. 
veg, 

69. See cases infra this note, 

{a] In North Carolina (1) under 
a statute providing that riparian 
owners on any navigable water may, 
for the purpose of erecting wharves, 
make entries of the adjacent sub- 
merged lands as far as the deep 
water “and obtain title as in other 
cases,’’ a grant by the state pursuant 
to. such entry gives the grantee 
merely a privilege or easement and 
not title to the bed of the waters. 
Atlantic, ete. R. Co. v. Way, 172 N. 
C. 774, 90 SE 937; Atlantic, etc, R. 
GO: Vy, Way el69e Na Cad, 8b: SE. 125 
Shepard’s Point Land Co, v. Atlantic 
Hotel, 132 N, C. 517, 44 SE 39, 61 
LRA 937. (2) Such easement is ex- 
tinguished when it can be no longer 


exercised or enjoyed, after submerged 
land has been filled and become dry 
land. Atlantic,’ etc., R. Co. v. Way, 
172 N. C..774, 90 SE 937. 

70. Cimpher vy. Oakland, 162 Cal. 
87, 121 P 374; Brower v. Wakeman, 
88 Conn. 8, 89 A 913; State v. Tampa, 
88 Fla. 196, 102 S 386; Langdon v. 
New York, 93 N. Y. 129, 18 NYWkly 
Dig 37 [aff 28 Hun 158, 16 NYWkly 
Dig 289]. 

71. -. Mobile Transp. Co. v. Mobile, 
128 Ala. 335, 30 S 645, 86 AmSR 143, 
64 LRA $383. 

[a] A constitutional provision that 
tidelands within two miles of any in- 
eorporated city of the state shall be 
withheld from grant or sale to pri- 
vate persons, partnerships, or cor- 
porations does not prohibit a grant 
to a municipal corporation. Cimpher 
v. Oakland, 162 Cal. 87, 121 P 374. 

72. Long Beach v. Lisenby, 175 
Cal. 575, 166 P 38338; Dalton, ete., Co. 
v. Oakland, 168 Cal. 463, 148 P 721; 
Langdon v. New York, 93 N. Y. 129, 
18 NYWklyDig 37. 

73. Los Angeles v. Pacific Coast 
SS: 4Co.: 145, CalnAcl5y)) L877 P 1S 9e 

Trust attaching to state ownership 
see supra § 212. 

74. Milwaukee v. State, 193 Wis. 

250 


423, 214 NW 820. 

75. Lincoln Park v. Fahrney, 

Tll. 256, 95 NE 194; Peo. v. Kirk, 162 
Ill. 188, 45 NE 830, 58 AmSR 277. 

76. Geneva v. Henson, 140 App. 
Div. 49, 124 NYS 588 [aff 202 N. Y. 
545 mem, 95 NE 1125 mem]. 

77. Geneva v. Henson, supra. 

78. Northern Pac. R. Co. v. Hirzel, 
29 Ida. 488, 161 P 854. 

79. See cases infra this note. 

{a] Statutes held to pass title.— 
Jersey City v. American Dock, etce., 
Co; b4 Nv J... 2155 28cAs 682° Lapp 
dism 163 U. S. 675 mem, 16 SCt 1198 
mem, 41 EL. ed. 317 mem] (without 
acceptance by city); Peo. v. Lowndes, 
130 N. Y. 455, 29 NE 751; In re West 
134th Street, 1438 App. Div. 258, 128 
NYS 589 [rev on other grounds 204 
N. Y. 465, 97.NE 862] (to land below 
low-water mark); Matter of New 
York Public Works Comr., 135 App. 
Div. 561, 120 NYS 930 [aff 199 N. Y. 
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grant to it by the state or other sovereign power, 
it holds title in trust for the public use®® and sub- 
ject to the public rights of navigation®! and _fish- 
ery,? as well as the rights of the owner of the 
upland;8* and where the state conveys title for 
one purpose alone, it retains title for all other 
purposes.** A municipality, as grantee of the state, 
has all the rights to possession which the state had 


prior to the grant.°° 


Colonial grants or patents to a town,®* or the 
colonial charters of a city,8’ vesting title to lands 


531, 92 NE 1081]. See also Munici- 
pal Corporations § 4020. ‘ 

[b] | Statutes held not to pass title. 
—Brower vy. Wakeman, 88 Conn, 8, 
89 A 913; Marine R., ete., Co. v. U. S., 
49 App. (D. C.) 485, 265 Fed. 437 [aff 
257 U. S. 47, 42 SCt 32, 66 L. ed. 124] 
(a federal statute authorizing the 
common council of Alexandria to ex- 
ercise police jurisdiction over the 
harbor and harbor improvements of 
the city in the District of Columbia 
did not amount to a surrender of the 
title of the United States to the bed 
of the river); Armour v. Newport, 
43 R. I, 211, 110 A 645. 

{c] Charter held to grant to city 
lands under water within the pro- 
jected boundary lines of any street 
which intersects the shore line and 
is in public use or may thereafter 
be opened for public use. Matter of 
McClellan, 146 App. Div. 594, 131 NYS 
633 [motion granted 147 App. Div. 
933 mem, 132 NYS 1136 mem (aff 204 
N. Y. 677 mem, 98 NE 1107 mem)]; 
Siebel v. Pleayl, 172 NYS 798. 

{d] An extension of the corporate 
limits of a city a mile from the 
shore land does’ not vest title in the 
city to lands under water belonging 
to the state. Bliss v. Ward, 198 Ill. 
104, 64 NE 705. See Municipal Cor- 
porations § 4020. 

80. Long Beach v. Lisenby, 175 
Cal. 575, 166 P 333; Los Angeles v. 
Pacific Coast SS. Co., 45 Cal. A. 15, 
187 P 739; Tiffany v. Oyster Bay, 234 
N. Y. 15, 186 NE 224, 24 ALR 1267; 
Peo. v. Travis, 223 N. Y. 150, 119 NE 
437; Brookhaven v. Smith, 188 N. Y. 
74, 80 NE 665, 9 LRANS 326, 11 Ann 
Cas 1; In re New York, 182 N. Y. 361, 
75 NE 156, 108 AmSR 809; In re West 
Farms Road, 161 App. Div. 530, 146 
NYS 600 [aff 212 N. Y. 325, 106 NE 
102). 

{a] Trust identical with that of 
state.—‘‘The trusts upon which the 
city of Los Angeles received its title 
to said premises were the identical 
public trusts upon which the state 
had originally received and held said 
lands up to the time of its said grant 
of the same to said city. These 
trusts being for public uses were 
essentially governmental in _ their 
character, and the city of Los An- 
geles, in taking over from the state 
the title to said lands for the pur- 
pose of fulfilling these trusts, was 
merely acting as one of the subordi- 
nate governmental agencies of the 
state, and as such it was by the terms 
of said act invested with the full title 
to said premises for the purpose of 
administering such trusts.”’ Los An- 
geles v.- Pacific Coast SS. Co., 45 Cal. 
BY Ly Te Let Pres 9° 

81. Santa Cruz v. Southern Pac. 
RiCo:, T63 Cal 538, 126" P 862: Mt- 
fany v. Oyster Bay, 234 N. Y. 15, 136 
NE 224, 24 AILR 1267; Bedlow v: New 
York Floating Dry-Dock Co., 112 N. 
Y- 263, 19 NE 800, 2 LRA 629; Roe y. 
Strong, 107 N, Y. 350, 14 NE 294; 
Garway Impr.’Co. v. New York, 113 
Misc. 788, 186 NYS 405. ‘ 

$2. Santa Cruz v. Southern Pac, R. 
@o.," 163 Cal. 538, 126. P 362: 

83. Tiffany v. Oyster Bay, 234 N. 
Y. 15, 136 NE 224, 24 ALR 1267; 
Oelsner v. Nassau Light, etc., Co., 134 
App. Div. 281, 118 NYS*960. 

Riparian rights generally see supra 
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[§§ 249-243 


under tidal waters in the town or city, will be 
recognized and given effect by the courts; but a 
particular colonial grant or patent may be so worded 
and construed as not to vest in a town title to 
particular lands under water.** 

[§ 243] (b) Grants by Municipality. Unless pro- 
hibited from doing so by constitution®® or stat- 
ute,®® a town, city, or county owning lands under 


navigable water, by virtue of a grant to it by the 


§§ 143-205, 

84. Suffolk County v. Edwards, 86 
Mise. 283, 148 NYS 305. 

85. Los Angeies v. Pacific Coast 
SSi Co. 45" CalvA. 15, US tii be: 739. 

[a] Use and improvement.—‘‘The 
city has an absolute right to im- 
prove its water front property or to 
use it for any public purpose.’ In 
re Inwood Hill Park, 219 App. Div. 
478, 482, 220 NYS 298. 

86. Huntington v. Lowndes, 40 
Fed, 625. [aff 153 U.S. 1, 14 SCt 758, 
38 L. ed. 615]; Tiffany v. Oyster Bay, 
209. N.Y. 1,,102 NE 5855, Roe v. 
Strong,2119 UN. Yn 316.0 238 INE) 7435 
Roe v. Strong, 107 N. Y. 350, 14 NE 
294; Harway Impr. Co. v. Partridge, 
203 App. Div. 174, 197 NYS 166 [aff 
236 N. Y. 563 mem, 142 NE 285 mem]; 
Grace v. North Hempstead, 166 App. 
Div, 844, 152 NYS 122 [aff 220 N. Y. 
628 mem, 115 NE 1040 mem]; Oelsner 
v. Nassau Light, etc., Co., 1384 App. 
Div. 281, 118 NYS 960; Coudert v. 
Underhill, 107 App, Div. 335, 95 NYS 
134; Brookhaven v. Smith, 98 App. 
Div. 212, 90 NYS 646° [rev on. other 
grounds 188 N. Y. 74, 80 NE 665, 9 
LRANS 326; 11 AnnCas 1]; Peo. v. 
Jessup, 28 App. Div. 524, 51 N¥S 228 
[rev on other grounds 160 N. Y. 249, 
54 NE 682]; Harway Impr. Co. v. New 
York, 113 Mise. 788, 186 NYS 405; 
Somerville v..New York, 78 Misc. 203, 
137 NYS 919. , : 

87. In re New York, 168 N. Y. 134, 
61 NE 158, 56 LRA 500; Jarvis v. 
Lynch, 157 N. Y. 445,°52 NE 657; 
Sage v. New York, 154 N. Y. 61, 47 
NE 1096, 61 AmSR 592, 38 LRA 606; 
Williams v. New York, 105 N. Y. 419, 
11 NE. 829; New York v. Hart, 95 N. 
Y, 443 [aff 16 Hun 380]; Langdon v. 
New York, 93 N. Y. 129, 18 NYWkly 
Dig 37 [aff 28 Hun 158, 16 NYWkly 
Dig 289]; Walsh v. New York Float- 
ing Dry Dock Co., 77 N.Y. 448 [aff 
8 Daly 387]; In re West 205th St., 211 
App. Div. 33, 206 NYS 796 [rev on 
other grounds 240 N. Y. 68, 147 NE 
361]; In re West 134th Street, 143 
App. Div. 258, 128 NYS 589 [rev on 
other grounds 204 N. Y. 465, 97 NE 
862]; Sage v. New York, 10 App. Div, 
294, 41 NYS 938 [aff 154 N. Y. 61; 
47 NE 1096, 61 AmSR 592, 38 LRA 
606]; Green v. Heruz, 14 Misc. 474, 
85 NYS 848 f[aff.2 App. Div. 255, 37 
NYS 887]; New York v. Law, 6 NYS 
628 [aff 125 N. Y. 380, 26 NE 471]; 
Beach v. New York, 45 HowPr (N. 
Y.) 357. 

88. Babylon v. Darling, 207 N, Y. 
651, 100 NE 727; East Hampton v. 
Vail, 151 N. Y. 463, 45 NE 1030; Mat- 
ter of New York, 127 Misc. 710, 217 
NYS 544. 

89. San Pedro, etc., R: Co. vy. Ham- 
iiton) 161) Calsto1G, 9 §P BOTs 37, 
LRANS 686. 

fa] Provision construed.—In deal- 
ing with a constitutional provision 
prohibiting the grant or sale to pri- 
vate persons, partnerships, or cor- 
porations of tidelands within a speci- 
fied number of miles of an _ incor- 
porated city or town, the court said: 
““Tide-lands’ as thus used in the 
constitution will be construed more 
broadly than in the ordinary sig- 
nification of lands covered and un- 
covered by the daily efflux and re- 
flux of the tide. It will be construed 
to embrace lands properly described 


For later cases, developments and changes in the law see c 


state, may convey such lands to individuals or pri- 
vate corporations,” except where the land is part of 


as submerged lands (Ward v. Willis, 
51 N. C. 183, 72 AmD 570), such as, in 
major part, the lands here in contro- 
versy unquestionably were. The 
phrase will be so construed to carry 
out the manifest intent of the fram- 
ers of the constitution, to protect the 
harbors of cities and towns from 
falling into private monopolistic own- 
ership. (Peo, v. Kerber, 152 Cal. 731, 
93 P 878, 125 AmSR 93). Such being 
the undoubted purpose, it would re- 
sult in the absolute destruction of 
that purpose to hold that a city 
might not convey its’ tide-lands 
proper, but might convey into pri- 
yate ownership all of the submerged 
lands beyond the tide-lands proper. 
For there thus might he erected an 
impassable barrier between the city 
and its own harbor waters, with the 
resulting monopolistic control of the 
harbor itself.” San Pedro, ete, R. 
Co. v: Hamilton, 161 Cal. 610, 614, 
119 P 1073, 37 LRANS 686. 

90. Dean v. San Diego, 275 Fed. 
228 [aff 284 Fed. 970]; Suffolk County 
v. Edwards, 86 Misc. 283,148 NYS 305. 

91. State v. Tampa, 88 Fla. 196, 
102 S 336; Williams v. New York, 105 
N. Y. 419, 11 NE 829; Langdon v. New 
York, 93 N. Y. 129, 18 NYWklyDig 
37; Towle v. Remsen, 70 N. Y. 303; 
Furman v. New: York, 10 N. Y. 567; 
New York v. Hart, 16 Hun 380 [aff 
95 N. Y. 448]; Dry Dock, ‘ete., R. Co. 
v. New York, etc., R. Co., 30 HowPr 
(N. Y.) 39 [rev on other grounds 
54 Barb. 388]. 

[a] Grant for residential develop- 
ment.—A city to which the state has 
granted in fee simple land within the 
municipal limits covered or ‘partly 
covered by the tide may sell it under 
a contract for its reclamation and de- 
velopment for residential purposes. 
State v. Tampa, 88 Fla. 196, 102 S 3386. 

[b] As to the power of New York 
City (1) to grant land under tidal 
waters it has been said: “The land 
under water originally belonged to 
the Crown of Great Britain, and 
passed by the Revolution to the State 
of New York. The portion between 
high and low water mark, known as 
the tideway, was granted to the city 
by the early cuarters (Dougan char- 
ter, §§ 3 and 14; Montgomerie charter, 
§ 37), and the corporation have an 
absolute fee in the same (Nott v. 
Thayer, 15 N. Y. Super. 10). It nee- 
essarily follows that the city had a 
perfect right, when it granted to the 
devisees of Clarke, to make the grant 
of their portion of the land in fee 
simple absolute. As to the land out- 
side of the tide-way, the city took 
title under chapter 115 of the laws of 
1807, with a proviso giving the pre- 
emptive right to the owners of the 
adjacent land in all grants made by 
the corporation of lands under water 
granted by said act.... The Legisla- 
ture left it to the city to dispose of 
the interests mentioned upon the pro- 
viso referred to; but it enacted no 
condition that it should not dispose 
of that which it owned in fee simple 
upon such terms as it deemed proper, 
and in the absence of any such enact- 
ment, Such a condition cannot be im- 
plied.” Towle vy. Remsen, 70 N. Y. 
3038, 308 [quot Appleby v. New York, 
271. U.S. 364, 385, 46 SCt 569, 70 
Li, ed. 9927. ~ (2) The) city iof, New 
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§§ 243-244} 


a street;°? but where rights can be granted on cer- 
tain specified conditions, the granting of such rights 
except upon compliance with the conditions is by 
necessary implication forbidden;°* where the mode 
of sale is prescribed by charter, the lands may be 
disposed of only by pursuing the prescribed mode;** 
and where conveyance is made in pursuance of an 
election, it must not inelude land not described in 
the notice of election.°® The assent of a city to 
the location of a railroad along a navigable river 
and partly over land below high-water mark belong- 
ing to the city does not operate to convey to the 
company any title to the land below high-water 
mark,®® or any right thereto beyond an implied 
license to occupy and use it for railroad purposes.°** 
Also a. custom whereby riparian proprietors have 
used land under water for the erection of wharves 
does not show that the ownership thereof by the 
city has been divested.°® 

Town in territory. Where, by virtue of their lo- 
cation within a territory of the United States, the 
title to lands under water is held by the United 
States®® in trust for any future state that may be 
erected out of such territory,! a town council has 
no right or power to dispose of such lands.? 

Construction and operation.*? A grant or deed by 
a municipality of land under water is to be con- 
strued as of the time when made,* in view of the 
conditions then existing,® and according to the law 
of the state at that time.6 A grantee from the 


York is empowered to exchange its 3. 
interest in lands under water for 
lands of an upland proprietor for the 
benefit of navigation. In re West 


4.. Matter. of 
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Construction as reserving land 
in street see supra note 92 [a]. [a] 
New York Public 
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city does not acquire a more absolute and unquali- 
fied title than the city itself held;’ and after- 
acquired rights do not pass by the deed.2 Some- 
times a grant by a city is construed to divest the 
city not only of the jus privatum,® but also of the 
jus publicum, or right to control and regulate navi- 
gation on the waters over the land conveyed;!° and 
an order of: the secretary of war fixing a bulkhead 
line and regulating pier extensions, although qualify- 
ing the rights of the grantee,'4 does not reinvest 
in the municipality any control of navigation over 
the lots conveyed.’ The grant cannot be defeated 
by withholding permission to fill in the land as 
authorized by the grant.1% Also a city’s grantee 
in fee simple of. a lot under navigable waters for 
the construction of bulkheads and wharves is not 


>in default by reason of a failure in part to fill them 


in where he has not covenanted to do so,!* nor is 
he in default for failure to fill in adjoining streets 
and avenues as required by the deed where no de- 
mand therefor has been made as provided for in 
the deed.t® A grant by a city of part of the 
lands under water which it owns will not, in the 
absence of covenants to the contrary, prevent it 
from selling the residue to others.1® 

[§ 244] e. Entry under Public Land Laws.'7 
Tidelands.or lands under navigable waters are not 
within the meaning and application of federal*® or 
state!® statutes relating to the entry, location, or 
purchase of ‘public lands.’’ 


App. Div. 552, 192 NYS 222)]. 

Thus, where the city of New 
York granted for valuable considera- 
tions water lots ‘and soil under 


205th St., 211 App. Div. 33, 206 NYS 
796 [rev on other grounds 240 N. Y. 
68, 147 NE 361]. 

92. Knickerbocker Ice Co; Vv. 
Forty-Second St., etc., Ferry R. Co., 
39 Mise. 27, 78 NYS 8388 [aff 85 App. 
Div. 530, 83 NYS 469 (aff. 176 N. Y. 
408, 68 NE 864)]. 

[a] Grants construed to reserve 
or not to convey land within a street 
or intended street. Langdon v. New 
York, 93 N. Y. 129, 18 NYWklyDig 
37 [aff 28 Hun 158, 16 NYWklyDig 
289]; In re West 134th Street, 143 
App. Div. 258, 128 NYS 589 [rev on 
other grounds 204 N. Y. 465, 97.NHE 
862]; Matter of New York Public 
Works Comr., 135 App. Div. 561, 120 
NYS 930 [aff 199 N. Y. 531 mem, 92 
NE 1081 mem]. 

93. Bedlow v. New York Floating 
Dry-Dock Co., 112 N. Y..263, 19 NE 
800, 2 LRA 629. 

[a] Thus statutes, conferring au- 
thority. upon the city of New York 
to grant rights under water in the 
harbor to others than the littoral 
owners upon the neglect and refusal 
of such owners to comply with the 
terms prescribed by the city as the 
conditions of the grant, prohibit by 
necessary implication the granting 
of such rights to others until the 
littoral owners have neglected or re- 
fused to comply with such terms. 
Bedlow v. New York Floating Dry- 
Dock Co., 112 N. Y. 263, 19 NE 800, 2 
LRA 629. 

94. Cimpher v. Oakland, 162 Cal. 
87, 121 P. 374. 

Requisites of sale of municipal 
property generally see Municipal Cor- 
porations § 2111. 

95. Nevins v. Friedauer, 198 App. 
Div. 250, 190 NYS 682 [mod 113 
Misc. 437, 184 NYS 894]. 

96. In re West 134th St., 143 App. 
Div. 258, 128 NYS 589 [rev on other 
grounds 204 N. Y. 465, 97 NE 862]. 

97. In re West 134th St., supra. 

98. Mobile v. Sullivan Timber Co., 
129 Fed. 298, 68 CCA 412. 

99. See supra § 211. 

1. See supra § 211. 

2. Conradt v. Miller, 2 Alaska 433. 


Works Comr., 135 App. Div. 561, 120 
ioet 930 [aff 199. N.Y. 531, 92. NE 


5. Matter of New York Public 
Works Comr., supra. 
6 Appleby v. New York, 271 U. 


S. 364, 46 SCt 569, 70 L. ed. 992. 

7. Appleby v. New York, 167 App. 
Div. 369, 152 NYS 357. 

8. Van Zandt v. New York, 21 N. 
Y. Super. 375; Matter of Riverside 
Park Extension, 27 Misc. 3738, 58 NYS 
963 [rev on other grounds 59 App. 
Div. 603, 69 NYS 742 (aff 167 N. Y. 
627 mem, 60 NE 1116 mem) ]. 

9. Appleby v. New York, 271 U.S. 
364, 46 SCt 569, 70 L. ed. 992 [rev 235 
N. Y. 351, 139 NE 474 (aff 199 App. 
Div: 539, 192 NYS: 211)1. 

10. Appleby v. New York, supra. 

[a] Thus a sale by New York 
City, pursuant to ordinances apyriroved 
by the state legislature, of lots un- 
der waters of the Hudson or North 
River by a deed requiring the grantee 
to build and maintain bulkheads and 
wharves and fill and pave streets was 
a conveyance of fee-simple title with 
rights of wharfage and without res- 
ervation by the city of power to pre- 
serve and regulate navigation. Ap- 
pleby v. New York, 271 U. S. 364, 46 
SCt 569, 70 L. ed. 992 [rev 235 N.Y. 
351,,1389 NE 474 (aff 199 App. Div. 
539, 192 NYS 211)]. 

11. Appleby v. New York, 271. U. 
S. 364, 46 SCt 569, 70 L, .ed. 992. 

[a] Subordination of rights.—By 
the establishment by the secretary of 
war of a bulkhead line in the Hudson 
River, the title of the state, the city 
of New York, and its grantees, to 
land under water beyond such line, 
is subordinated to such use thereof 
as may be required for the public 
right of navigation, and the individ- 
ual grantees of the city have no au- 
thority to fill in beyond such line. 
Appleby v. New York, 271 U. S. 364, 
46. SCt 569,-70, li. 6d. 992 [rev 235 
N. Y. 351, 189 NE 474 (aff 199 App. 
Div. 589, 192 NYS 211)]. 

12. Appleby v. New York, supra. 

13. Appleby v, Delaney, 271 U.S. 
403, 46 SCt 581, 70 L. ed. 1009 [rev 


235 N. Y. 364,.1389 NE 477 (rev 199 | 


water to be made land and gained 
out of the Hudson or North River 
or harbor of New York” to grantees 
who covenanted not to build wharves, 
bulkheads, etc., or to make land 
until permission for that purpose has 
been obtained from the city, it was 
held that the grantees were entitled 
to such permission as a right con- 
ferred by the grant and that man- 
damus would lie to compel the grant- 
ing of Such permission. Appleby. v. 
Delaney, 271 U. S. 403, 46 SCt 581, 
70 L. ed. 1009. 

14. Appleby v. New York, 271 U. 
S. 364, 46 SCt 569, 70 L. ed. 992 [rev 
235 N. Y. 351, 1389 NE. 474.-Caff 199 


| App. Div. 539, 192 NYS 211)]. 


15. Appleby v. New York, supra. 

16. Furman v. New York, 10 N. Y. 
567 [aff 7 N. Y,. Super. 16]. 

17. Cross references: 

Bed of navigable water as subject to 
location under mining laws see 
Mines and Minerals § 126. 

Public, lands generally see Public 
Lands. [32 Cyc 759]. 

18. Mann vy. Tacoma Land Co., 153 
U,_ S...278,. 14, SCt..820, 38 L: ed? 7143 
Northern Pac. R. Co. v. Hirzel, 29 Ida. 
438, 161 P 854. 

[a] A location notice is void in so 
far as it covers (1) tidelands (Pa- 
cific Coast Co, v. McCloskey, 3 Alaska 
77) (2) or lands below the line of 
high water of a navigable river 
(Heine v. Roth, 2 Alaska 416). 

19. Ida.—Northern’ Pac. R. Co. v. 
Hirzel,’ 29 Ida. 488, 161 P 854. 

N. C.—Holley v. Smith, 132 N.C. 
36, 43 SE 501; Hodges v. Williams, 95 
N.C. 331,.59 AmR 242; Ward Vv. 
Willis, 51 N. C.. 183, 72. AmD* 570; 
Tatum v. Sawyer, .9 N. C. 226. 

Pa.—Poor v. McClure, 77 Pa. 214, 

Tenn.—Goodwin v. Thompson, 15 
Lea 209, 54 AmR 410. 

Tex.—De Merit v. Robison, 102 Tex. 
358, 116 SW 796. 

[a] Attorney to locate on unoccu- 
pied and unappropriated land will 
not include the right to locate on 
mud flats subject to the flow of the 
tide within a harbor. Baer v. Moran 
Bros. Co., 2 Wash. 608, 27 P 470. 
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[§ 245] f. Plats and Surveys. Except in some 
jurisdictions,?° the legal title to lands under navi- 
gable waters is not affected by a plat?! or survey,”? 
especially where the plat or survey is private and 
unofficial.2? Also a statute authorizing the pro- 
prietors of land adjacent to a river to resurvey the 
land2* does not grant to such proprietors any title 
to, or rights in, the bed of the river.*® However, 
the line of a government survey fixing the bound- 
ary between land and water may be considered 
prima facie as the limit of the state’s ownership 
of land under water.”® . 

[§ 246] g. Change in Navigability; Erosion or 
Avulsion.27. When the sea, a navigable stream, or 
one of the Great Lakes gradually and imperceptibly 
encroaches upon the land, the riparian owner loses,”* 
and the state or crown?® acquires, title to the land 
so submerged. Likewise an owner of flats or tide- 
lands may gain or lose particular land by a grad- 
ual change in the location of the lands constitut- 
ing ‘‘flats’’ or ‘‘tidelands.’’*° However, where a 
stream or body of water was navigable on the date 
of the admission to the Union of the-.state in which 
it is situated, the title of the state to the land un- 
derlying the water** does not cease upon the stream 
subsequently becoming nonnavigable,** at least 
where the recession of waters is due to artificial 
means,** unless the land is filled in under statutes 
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[§§ 245-247 
granting the riparian owner the right to fill it in** 
and vesting title to. the reclaimed land in him.*% 
While an avulsion or sudden change in the chan- 
nel of a stream after the admission of a state into 
the Union does not divest the state of its title to 
the abandoned channel which had previously vested 
in it,?° yet where a sudden and permanent change 
in the channel takes place while title is in the fed- 
eral government and before the admission of a 
state to the Union, the title to the abandoned chan- 
nel is freed from the trust for the future state*’ 
and the state never acquires title to the old chan- 
nel.28 Where the riparian owners have title to 
the thread of the stream,*® subject to the right of 
navigation,*® they have absolute title to the land 
after the stream has abandoned its bed by avul- 
sion.4! Under a statute confirming to the owners 
of shore lands, bordering upon water to be artifi- 
cially lowered, title to the line of ordinary naviga- 
bility as it may be after the lowering,*? a shore 
owner cannot claim to the new line of navigability 
until the waters are actually lowered.** 

[§ 247] h. Adverse Possession. Title to land un- 
der navigable water may be acquired by adverse 
possession against a private owner** or the state 
or crown, where it has power to make a grant of 
such lands,*® but not where it is without power to 
make a grant,*® and in a few jurisdictions it seems 


20. Wood v. Appal, 63 Pa. 210. 

[a] Vesting of title to low-water 
mark.—(1) ‘“‘A survey, returned as 
bounded by a large navigable river, 
vests in the owner the right of soil 
to ordinary low-water mark of the 
stream, subject to the public right 
of passage for navigation, fishing, 
&c., in the stream, between ordinary 
high and ordinary low water mark.” 
Wood v. Appal, 63 Pa. 210, 221. To 
same effect Miles Land Co. v. Hud- 
son Coal Co.,. 246 Pa. 11, 91 A 1061. 
(2) On the other hand “surveys on 
navigable streams do not extend the 
title of the riparian owner below the 


ordinary low-water line.” POOT™ vi 
McClure, 77 Pa. 214, 219. 
21. Gifford v. Horton, 54 Wash. 


596, 103°P' 988. 

22. State v. Gerbing, 56 Fla. 603, 
47 S 3538, 22 LRANS 337. 

23. Martin v. Busch, (Fla.) 112 S 
274; Gifford v. Horton, 54 Wash. 595, 
103 P 988. 

24. See statutory provisions. 

25. Cedar Rapids v. Marshall, 199 
Iowa 1262, 203 NW 932. 

26. Corrigan v. Brown, 169 Fed. 
477. 

Establishment of boundaries by 
surveys generally see Boundaries 
§§ 206-208, 256-272. . 

27. Accretion, avulsion, or relic- 
tion generally see supra §§ 188-202. 


Shifting of boundary see Bound- 
aries § 82. 

23. See supra 204. 

29. See supra § 204. 

30. East Boston Co. v. Com., 203 


Mass. 68, 89 NE 236, 17 AnnCas 146; 
Hume v. Rogue River Packing Co., 51 
OM 23%; 80) cook, 25 P .1065,. 96° P 
865, 131 AmSR 732, 31 LRANS 396. 

31. Vesting of title in state upon 
admission to Union see supra § 220. 

ea. Dana v. Hurst, 86 Kan. 947, 
950, 122 P 1041; Smith v. Dixie Oil 
Co., 156 La. 691, 101 S 24; Wemple v. 
Hastham, 150 La. 247, 90 S 6387. 

“We can not conceive or concede 
that the title to’the bed of a nayi- 
gable stream to-day in the state will 
to-morrow be in the riparian owner 
because the river has in the mean- 
time filled up or ceased to flow. If 
when this land was granted to the 
patentee the title to the bed of the 
stream was in the state, it is in the 
state now, regardless of present navi- 


gation or present navigability. 

If an express declaration by the legis- 
lature or by congress that a river is 
unnavigable does not have the effect 
of divesting the state of title to the 
bed, then mere nonuse or the action 
of the elements diminishing the depth 
of the stream can not well have such 
effect.” Dana v. Hurst, supra. 

33. Martin v. Busch, (Fla.) 112 S 
274 (recession due to state drainage 
operations); Wainwright v. McCul- 
lough, 63 Pa. 66 (wrongful diversion 
of water); Illinois Steel Co. v. Bilot, 
109 Wis. 418, 84 NW 855, 85 NW 402, 
83 AmSR 905. 


34. See supra § 165. 

35. See supra § 166. 

36. George v. Pierce County, 111 
Wash. 495, 191 P 406 (dictum). 

37. See supra § 211. 

38. George v. Pierce County, 111 
Wash, 495, 191 P 406. 

39. See supra § 217. 

40. See supra § 217. 


41. Kinkead v. Turgeon, 74 Nebr. 
573, 104: NW 1061, 109 "NW. 744, 1 
LRANS 762, 121: AmSR 740, 7 LRANS 
316, 13 AnnCas 48. 

42. See statutory provisions, : 

43. State v. Sturtevant, 76 Wash. 
158, 185 P 1035, 188 P 650, 86 Wash: 
PETA Poa. 

44. Ark.—State v, Parker, 132 Ark. 
316, 200 SW 1014 [certiorari den 247 
U. S. 512 mem, 38 SCt 579 mem, 62 
L, ed. 1243 mem]. 

Pas somy pal v. Houdlette, 39 Me. 
Ea Bi Rape v. Stone, 1 Cush. 
Wis.—Illinois Steel Co. v. Bilot, 109 

Wis. 418, 84 NW 855, 85 NW 402, 83 

AmSR 905. 
Newfoundl.—Eagan vy. 

Newfoundl. 416, 419. 
Ont.—Twin City Ice Co. v. Ottawa, 


Barron, 4 


34 Ont. L. 358, 8 OntWN 607, 24 
DomLR 873. : 
[a] Possession held not inter- 


rupted.—Cap Rouge Pier, ete., Co. v. 
Duchesnay, 44 Can. S. C. 130 (by al- 
leged acknowledgement of title). 
[b] Adverse possession of upland. 
—If title to the upland is divested by 
adverse possession, the interests be- 
low the line of high-water mark 
which are incident thereto pass with 
it. Illinois Steel Co. v. Bilot, 109 
Wis. 418, 84 NW 855, 85 NW 402, 83 


AmSR 905. 

[c] Acquisition by state.—Where, 
by reason of the erection and main- 
tenance of a dam or levee, privately 
owned land is submerged so as to 
make the waters over it a navigable 
lake, and the artificial condition so 
created continues for the statutory 
period, the state acquires title by ad- 
verse possession, and holds title in 
the same capacity as in the case of 
land covered by the waters of a natu- 
ral navigable lake. State v. Parker, 
132 Ark. 316, 200 SW 1014 [certiorari 
den 247 U. S, 512 mem, 38 SCt 579 
mem, 62 L. ed. 1243 mem]; Minehan 
v. Murphy, 149 Wis. 14, 184 NW 1130; 
Diana Shooting Club v. Lamoreaux, 
114 Wis. 44, 89 NW 880, 91 AmSR 898. 

45. Church v. Meeker, 34 Conn. 
421; Oakes v. De Lancey, 1383 N. Y. 
227, 30 NE 974, 28 AmSR 628; Finch, 
Pruyn & Co., Inc. v. State, 122 Misc. 
404, 203 NYS 165; Tweedie v. Rex, 52 
Can. S. C. 197, 27 DomLR 53. See 
Hinkley v. State; 234 N. Y. 309, 137 
NE 599 (discussing, but not deciding, 
the point). 

[a] An easement in the bed of a 
navigable stream may be acquired by 
prescription by a private individual 
or corporation against the state, if 
such easement does not interfere with 
navigation, and could otherwise have 
been the subject of a lawful grant. 
Finch, Pruyn & Co., Ine, v. State, 122 
Mise. 404, 203 NYS 165. 
wee to grant see supra §§ 223- 

46. Cal.—Peo. v. Kerber, 152 Cal. 
731, 93 P 878, 125 AmSR 93; Oakland 
v. Wheeler, 34 Cal. A. 442, 168 P 23. 

Ma.—Sollers y. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR 404, 20 LRA 94, 

Mich.—State v. Venice of America 
Land Co., 160 Mich. 680, 125 NW 770. 

N. Y.—Knickerbocker Ice Co. v. 
Shultz, 116 N. Y. 882, 22 NE 564. 

Wis.—Illinois Steel Co. v. Bilot, 
109 Wis. 418, 84 NW 855, 85 NW 402, 
83 AmSR 905. 

[a] Where a sale is prohibited by 
censtitutional provision, ‘“‘the provi- 
sions of the constitution are of 
higher force than the statute of limi- 
tations, or the statute defining the 
manner of acquiring title to property 
by adverse occupancy. If the state 
is without power to dispose of this 
land for private use at all, its officers 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that title by adverse possession cannot be acquired 
against the state in any case*? while the publig use 
Of course no title by 
adverse possession is acquired as against an indi- 
vidual*® or the state®® where the facts do not show 
the existence of all the elements of adverse pos- 


oF the waters continues.*® 


session.>4 


[§ 248] C. Control and Regulation.®2 
the right®® and duty®* to control and regulate lands 
under navigable waters within its territorial limits, 
its right in this respect, so far as lands under tidal 
waters are concerned, being the same as that exer- 
The United States 
has control of the soil under navigable waters within 
the District of Columbia®® and the territories of the 


eised by the crown in HEngland.*® 


and agents must be without power 
to make a virtual disposition of it 
by their neglect in permitting pri- 
vate persons to occupy it for a period 
of ten years, under claim of owner- 
ship, and thus giving such persons an 
opportunity to invoke for their bene- 
fit a legislative declaration that such 
occupancy will bar the state of its 
title.” Peo..v. Kerber, 152 Cal. 731, 
735, 93 P 878, 125 AmSR 93. 

[b] Power of trustees.—The at- 
tempted exercise of rights of owner- 
ship in land below high-water mark 
under a conveyance of swamp lands 
gives no right or title where the state 
trustees who made the conveyance 
had no authority at the time to con- 
vey lands below high-water mark. 
Martin v. Busch, (Fla.) 112 8S 274. 

[ce] Gicenses.—Where the bed of 
a stream is owned by the state, ri- 
parian owners cannot claim rights in 
such bed as licensees of the state on 
the ground that they are in posses- 
sion, under color of title, when such 
possession was taken contrary to 
express statutory provisions and 
against the declared policy of the 
state. Richardson v. U. S., 100 Fed. 
714. 

47. Patton y. Los Angeles, 169 Cal. 
say 147 P 141. 

Peo. v. Kerber, 152 Cal. 731, 
93 oe 878, 125 AmSR 93. 

[a] Tidelands.—(1) Title to tide- 
lands cannot be obtained by a private 
person by prescription (see Adverse 
Possession § 473), (2) until after the 
public use has been discontinued or 
abandoned by some lawful act of 
public authority (Peo. v. Kerber, 152 
Cali ci3iy 93) 2. 818..125, AmMSR ; 93))- 
(3) The mere establishment of a line 
for a sea wall, without the taking of 
any further action for the actual 
erection of the-wall or the abandon- 
ment of the public use of the waters 
between it and the shore, does not 
affect the operation of the rule that 


“title by preseciption cannot be ac- 


quired. Peo. v. Kerber, supra, 

49. Archibald v. New York Cent., 
etc., R. Co., 157 N. Y. 574, 52 NE 567. 

50, See cases infra this note. 

[a]. Thus (1) adverse possession 
against the state cannot be _ predi- 
cated upon the acts of a riparian 
owner, which are an exercise of his 
riparian rights. Hinkley v. State, 
284 N. Y. 309, 137 NE 599; Coquille 
Mill, etc., Co. v. Johnson, 52 Or. 547, 
98 P 133, 132 AmSR 716. (2) No 
ee to tidelands is gained by build- 

g and operating for a period less 
qe A five years, without permit from 
the state or municipal authorities, a 
railroad across them. Peo. v. South- 
ern Pac. R. Co., 169 Cal. 587, 147 P 
274. (3) :Sufficiency of possession see 
Adverse Possession §§ 41-43, 200, 
201. 

51. Elements of adverse possession 
see Adverse Possession § 1 et seq. 

52, Title and rights of particular 
owners as subject to governmental 
power of poemniee “dis supra §§ 212, 
217, 237; infra § 24 

53. Bichelberger sf Mills Land, 
ete, Co.,, 9 Cal. A... 628,100 P ol, 
State v, Tampa, 88 Fla, 196, 102 S] 
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United States.57 
power to regulate commerce and navigation over 
navigable waters within the boundaries of a state,®® 
but it has no other or further control over the land 
under such waters.°® The right, if any, of a munici- 
pality to control lands beneath navigable waters 
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Also the federal government has 


must be derived from the state.®° 


A state has 
In General. 


water.® 


336; State v. Gerbing, 56 Fla. 603, 47 
S 353, 22 LRANS 337; Jubilee Yacht 
Club v. Gulf Refining Co., 245 Mass. 
60, 140 NE 280; Home’ for Aged 
Women. v. Com., 202 Mass. 422, 89 
NE 124, 24 LRANS 79; Peo. v. New 
York, etc., Power Co., 219 App. Div. 
114, 219 NYS 497. 

[a] For benefit of whole people.— 
The rights of the people of the state 
in the lands under navigable waters, 
including the shores or spaces be- 
tween ordinary high and low water 
marks, are designed for the public 
welfare, and the state may regulate 
such rights and the uses of the lands 
for the benefit of the whole people of 
the state as circumstances may de- 
mand. State y. Gerbing, 56 Fla. 603, 
47 S 353, 22 LRANS 3387. 

54, State v. Gerbing, supra; North- 
ern Pac. R. Co. v. Hirzel, 29 Ida. 438, 
161 P 854. 

Surrender of control by grant see 
supra § 226. 

55. Hardin v. Jordan, 140 U. S. 371, 
11 SCt 808, 838, 35 L. ed. 428; Hume 
v. Rogue River Packing Co., 
231,400 Fb 394, 4987 1-065, 96 P. 865, 
131 AmSR 732, 31 LRANS 396. 

[a] When a colony became inde- 
pendent, the general assembly suc- 
ceeded to the rights of king and par- 
liament to control the land below 
high-water mark. Armour v. New- 
port, 43 R. I. 211, 110 A 645. 

56. Evans vy. U. S., 31 App. (D. 
C.) 544. 

[a] Potomac River.—Congress has 
control of the soil under the Potomac 
River, within the District of Colum- 
bia, to the high-water mark on the 
southern or Virginia shore. Evans v. 
U. S., 31 App. (D. C.) 544. 

57. Peo. v. New Seeing ete., SSijCor, 
1 Porto Rico Fed. 248. 

[a] Acquisition and retention of 
control.—(1) By, the treaty of Paris. 
the United States “came into the con- 
trol, not only of the submerged land 
in the harbor and the waters thereof, 


but also of the shore line’ in Porto 
Rieo. Peo. v. New York, etc., SS. 
Co., 1 Porto Rico Fed. 248, 252. (2) 


“In the organic act, creating civil 
government in Porto Rico, of April 
12th, 1900, § 18, the United States 
transferred the control of the harbor 
shores, not including, however, har- 
bor areas or navigable waters, to 
Porto Rico.” Peo. vy. New York, ’etc., 
SS. Co., supra. 

58. See Commerce § 34. 

59. Sullivan v. Booth & Flinn, 
Ltd., 122 Misc. 288, 202 NYS 807 [aft 
209 ‘App. Div. 897, 205 NYS 954 (leave 
to app den 210 App. Div. 347, 206 
NYS 360)]. 

[a] Construction of tunnel.—The 
federal government has no control 
of construction in land under water, 
such as the construction of a tunnel, 
within the boundaries of a state, 
where such under water construction 
does not affect navigation. Sullivan 
v. Booth & Flinn, Ltd., 210 App. Div. 
347, 206 NYS 360 [den leave to app 
209 App. Div. 897, 205 NYS 954 (aff 
122 Misc. 288, 202 NYS 807)]. 

60. State v. Morse, 56 Wash. 654, 
106 P 147, 


[§ 249] D. Possession, Occupancy, and Use*!—1. 
The mere ownership of land under 
water does not give rise to an exclusive right to 
use the water,®? nor, indeed, does it confer any 
legal right to grant or withhold the use of the 
The title and rights of an owner of land 
under navigable water are subject to the public 
rights of navigation®* and to the right of the-public 


[a] Control not conferred.—(1) 
Neither Acts Ist Gen. Assem. c 117, 
repealed by Code (1851) § 28,’ nor 
Acts 5th Gen, Assem. (Extra Sess.) 
ec 16 § 51, granting a special charter 
to the city of Cedar Rapids, con- 
ferred jurisdiction on the city over 
the bed of Cedar River. Cedar Rapids 
v. Marshall, 199 Iowa 1262, 203 NW 
932. (2) Acts 33d Gen. Assem. c 66, 
vesting control of meandered streams, 
and the beds, waters, and banks 
thereof, in cities, is not applicable to 
cities created by special charter un- 
less made so by the legislature. 
Cedar Rapids v. Marshall, supra. 

61. Use by riparian owner see su- 
pra § 173 et seq. 

62. Union Ferry Co. v. Fairchild, 
106 Mise. 324, 176 NYS 251 [rev on 
other grounds 191 App. Div. 639, 182 


NYS 125]. 

63. Union Ferry Co. v. Fairchild, 
supra., 

64 U. S.—vU. S. v. Cress, 243 U. S. 


316, 37 SCt 380, 61 L. ed. 746; Lewis 
Blue Point Oyster Cultivating Co. v. 
Briggs, 229 U. S. 82, 33 SCt 679, 59 
L. ed. 1088, AnnCas1915A 2382; West 
Chicago St. R..Co. v. Illinois, 201 U. 
S. 506, 26 SCt 518, 50 L. ed.-845 [aff 
214 Ill. 9, 73 NE 393]; Rocky Point 
Oyster Co. v. Standard Oil Co., 265 
Fed, 379; Carver v. San Pedro, ete., 
R. Co., 151 Fed. 334; Hawkins Point 
Light-House Case, 39 Fed. 77 [rev 
on other grounds 155 U. 8.1102, 15. Sct 
34, 39 L. ed. 85]; Jenkins v. U. S., 
60 Ct. Cl. 23. ‘ 

Cal.—Peo. v. California Fish Co., 
166 Cal. 576, 138 P 79. 

Fla.—Bass v. Ramos, 58 Fla. 161, 
50 S 945, 188 AmSR 105. 

Ida.—Moss v. Ramey, 14 Ida. 598, 
95 P 518; Johnson v. Johnson, 14 Ida. 
561, 95 Pp 499, 24 LRANS 1240 [both 
overr on other grounds Moss y. Ra- 
mey, 25 Ida. 1, 186 P 608 (aff 239 
U.S. 538, 36 SCt 183, 60 Li ed. 425)1]. 

Ill.—Du Pont v. Miller, 310 Tl. 
140, 141 NE 423; Schulte v. Warren, 
ae Till. 108, 75 NE 783, 18 LRANS 

Me.—Chase v. Cochran, 102 Me. 431, 
67 A 320 (right to pass over water in 
boats). 

Mich.—McMorran Milling Co. v. 
C. H. Little Co., 201 Mich. 301, 167 
NW 990. 

N. Y.—Tiffany v. Oyster Bay, 234 
N. Y..15, 186 NE 224, 24 ALR 1267; 
Knickerbocker Ice Co. y. Shultz, 116 
N. Y. 382, 22 NE 564; New York 
Dock Co. v. Flinn-O’Rourke Co., Inc., 
198 App. Div, 376, 190 NYS 588; Con- 
sumers’ Coal, etc., Co. v. New "York, 
181 App. Div. 388, 169 NYS 92: 
Stewart v. Turney, 117 Mise, 398, iol 
NYS 342 [aff 237 N. Y. 117, 142 NE 
437]; Canal Fund Comrs. y. Kemp- 
shall, 26 Wend. 404; Canal Comrs. vy. 
Peo., 5 Wend. 423. 

N. C.—Lenoir County v. Crabtree, 
158 N.C. 357, 74 SE,105, 39 LRANS 
1213;. Hodges v. Williams, 95 SNvaC. 
Bel, 59 AmR 242. 

Oh.—Pollock  v. 
Bldg. Co., 56 Oh. St. 655, 47 NE 582. 

Or.—Guilliams v. Beaver Lake 
Club, 90 Or. 138, 175 P 437; Harrison 
v. Pacific R., etc., Co,, 72 Or. 553, 144 
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to fish,®* and to the right of the public to make regu- 
lations and improvements in“aid of navifation; 
but he may use the land for any purposes which 
do not interfere with the exercise of the foregoing 
rights and powers’? and which do not result in a 
pollution of the’ stream®* or diminution of its sup- 
ply,®® and his ownership is not subject to any right 
of shooting and hunting on the part of the public.” 

Title in state. Where the state holds land under 
water in trust for all the people of the state,” 
the citizens of the state may use such lands so 
long as they do not interfere with the use by other 
citizens’? or with navigation,’® but the privilege 
does not extend to the citizens of another state.’* 

Title in United States. Although title to tidelands 
and land under water in a territory is in the fed- 
eral government,’® yet under a federal statute’® an 
individual may have a possessory right to such 
lands,’? and this right may be conveyed to another’® 


or lost by abandonment.”? 


[§ 250] 2. For Railroad Purposes. 
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+66 


licensee.®# 


a highway.*? 


/ 


[§ 251] 3. For Streets and Highways.* 
sense that it may be used for the purpose of naviga- 
tion a navigable stream is a public highway*® and 
the ownership of the bed thereof is subject to the 
right or easement of the public to use the stream as 
Also, at least where the land is not 
privately owned, the public has a right, when the 
tide is out, to pass and repass upon the foreshore 
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statute to build a portion of its road below high- 
water mark;®° but the state may impose the con- 
dition that it compensate riparian owners for dam- 
ages sustained by them from such construction ;** 
the mere ownership of lands under navigable waters 
does not confer upon the owner thereof the right 
to construct or operate a railroad across such 
waters ;*? and where title to the land is in the state 
a railroad company, by locating its road over such 
land, does not acquire title’* but is at most a 


In the 


or beach between high and low water marks of 


A railroad 


company may be authorized by its charter or by ; 


P 91; Pacific El. Co. v. Portland, 65 
Or. 349, 183 P 72, 46 LRANS 363. 

Pa.—Biack v. American Interna- 
tional Corp., 264 Pa. 260, 107 A 737; 
Wainwiight v. McCullough, 63 Pa, 
66; Barclay R., etc., Co. v. Ingham, 
36 Pa. 194. 

S. D.—Anderson v. Ray, 37 S. D. 
17, 156 NW 591. ° 

Tenn.— Webster v. Harris, 111 Tenn. 
668, 69 SW 782, 59 LRA 324. 

Wis.—Diana Shooting Club v. 
Husting, 156 Wis. 261, 145 NW 816, 
AnnCasi915C 1148; Boorman v. Sun- 
nuchs, 42 Wis. 2383; Delaplaine v. 
Chicago, ete., R. Co., 42 Wis. 214, 24 
AmR 386; Walker v. Shepardson, 4 
Wis. 486, 65 AmD 324. 

N. B.—Quiddy River Boom Co, v. 
Davidson, 25 N. B. 580. 

[a] Effect of federal constitution. 
—Title to the submerged soil is al- 
ways subject to the servitude in re- 
spect of navigation created in favor 
of the federal government by the 
constitution. Delaware R. Co. v. 
Weeks, 293 Fed. 114. 

Application of rule where land is 
owned by: 

Grantee of state see supra § 237. 
Municipality see supra § 242. 
Riparian proprietor see supra § 217. 
State see supra § 212. 

65. Chase v. Cochran, 102 Me. 431, 
67 A 320; East Harbor Sportsman’s 
Club v. Clemons, 15 Oh. A. 27; Harri- 
son v. Pacific R., etc., Co., 72 Or. 558, 
144 P 91. 

66, Lewis Blue Point Oyster Culti- 
vation Co. v. Briggs, 229 U. S. 82, 33 
SCt 679, 59 L. ed. 1088, AnnCas1915A 
232; Garrison y. Greenleaf Johnson 
Lumber Co., 215 Fed. 576, 181 CCA 644 
{rev 208 Fed. 1022, and aff 237 U. S. 
251, 35 SCt 551, 59 L. ed. 939]; Haw- 
kins Point Light-House Case, 39 Fed. 
77 [rev on other grounds sub nom. 
Chappell v. Wentworth, 155 U. S. 
102, 15 SCt 34, 39 L. ed. 85]; Jenkins 
v. U. S., 60 ‘Ct. ‘Cl. 28; McMorran 
Milling Co. v. C. H. Little Co., 201 
Mich. 301, 167 NW 990; Pacific El. Co. 
v. Portland, 65 Or, 349, 402, 133 P 72, 
46 LRANS 363 (“‘such reasonable reg- 
ulation as the state through its mu- 
nicipality may _ prescribe’); . Wain- 
wright v. McCullough, 638 Pa. 66. 

[a] Federal authorities.—(1) “Ti- 
tle to such submerged lands is ac- 
quired and held subject to the power 
of Congress to deepen the water over 
such lands or to use them for any 
structure which the interest of navi- 
gation, in its judgment, may require.” 
Lewis Blue Point Oyster Cultivation 
Co.-v. Briggs, 229 UU? S.i.-82, 88, 33 
SCt 679, 59 L. ed. 1088, AnnCas1915A 
232. (2) The ownership is subject 
to the right of the United States to 


build lighthouses for commercial pur- 
poses. Hill v. U. S., 39 Fed.'172 [rev 
on other grounds 149 U. S. 593, 13 
SCt 1011, 37 L. ed. 862]; Hawkins 
Point Light-House Case, 39 Fed. 77 
[rev on other grounds sub nom. 
Chappell v. Waterworth, 155 U. S. 
102, 15 SCt 34, 39 L. ed. 85]. 

Application of rule where land 
owned by riparian proprietor see su- 
pra § 217. 

Control and regulation generally 
see supra § 248. 

67. Schulte v. Warren, 218 Ill. 108, 
75 NE 7838, 13 LRANS 745; Peo. v. 
Grand Rapids-Muskegon Power Co., 
164 Mich. 121, 125, 129 NW 211; Fuller 
v. Bilz, 161 Mich. 589, 126 NW 712; 
In re New York, 216 N. Y. 67, 110 NE 
176; Matter of New York, 219 App. 
Div. 382, 220 NYS 18 [mod on other 
grounds 246 N. Y. 1, 157 NE 911). 

“The owner may do what he 
pleases with the land under the water 
so long as he does not interfere with 
the public enjoyment.” Peo? Fv. 
Grand Rapids-Muskegon Power Co., 
supra. 

[a] Thus (1) the owner may build 
solid structures on his property and 
thereby obstruct the ebb and flow of 
the tide over the land of an adjoin- 
ing proprietor, but, unless permitted 
by some public authority, he must not 
wholly cut off his neighbor’s access 
to his house or land. Jubilee Yacht 
Club v. Gulf Refining Co., 245 Mass. 
60, 140 NE 280; Old Colony St. R. 
Co. v. Phillips, 207 Mass: 174; 93 NE 
792; Henry v. Newburyport, 149 
Mass. 582, 22 NE 75, 56 LRA 179. 
(2) For the building of a dike, by a 
riparian owner, on land under water 
granted to him by the state to con- 
stitute a nuisance it must be an in- 
jury to the common right of the pus,- 
lic to navigate the waters. Knicker- 
bocker Ice Co. v: Shultz, 116 N. ¥, 
382, 22 NE 564. 

68. Schulte v. Warren, 218 Ill. 108, 
76 NE 7838, 18 LRANS 745. 

69. Schulte v. Warren, supra. 

79. East Harbor Sportsman’s Club 
v. Clemons, 15 Oh. A. 27; Fitzhardinge 
v. Purcell, [1908] 2 Ch. 189. 

71. See supra § 212. 

72. Lake Sand Co. v. State, 68 Ind. 
A. 439, 120 NE 714, 

73. Lake Sand Co. v. State, supra. 

74 Lake Sand Co. v. State, supra. 

[a] Thus a foreign corporation 
has no right to remove sand and 
gravel from the beds of waters with- 
in the boundary of the state. Lake 
Sand Co. v. State, 68 Ind. A. 439, 120 
NE 714. 

75. See supra § 211, 

76. Act May 17, 1884 (23 U. S. St. 
at L. 24 c 53 § 8). 


the sea or an arm thereof.8® 


Flats, tidelands, or 


77. McCloskey v. Pacific Coast Co., 
ie Fed. 794, 87 CCA 568, 22 LRANS 


78. Carroll v. Price, 81 Fed. 137; 
Pacific Coast Co. v. James, 5 Alaska 
pe Young v. Fitzgerald, 4 Alaska 


52. 

79. Pacific Coast Co. v. James, 234 
Fed. 595; 148 ‘CCA’ 361; Carroll ‘v. 
Price, 81 Fed. 137; Pacific Coast Co. v. 
James, 5 Alaska 180. 

[a] Modes of preserving right.— 
To continue and preserve a posses- 
sory right, a person must remain in 


wae 


actual physical possession or main- | 


tain dominion by. an inclosure or 
suitable improvements. Columbia 
Salmon Co. v. Berg, 5 Alaska 538. 

80. Dalton v. Katalla Co., 4 Alaska 
410, 416 [cit Cyc]; Chicago, ete. R. 
Co. v, Porter, 72 Iowa 426, 34 NW 
286; Com. v. Pennsylvania R. Co., 78 
Pa. Super. 389; Schofield v. Pennsyi- 
vania,"ete;  R.3.Co., 2: (Paw Dish. 54, ode 
Pa. Co. 122. See Atty.-Gen. v. Hudson 
Tunnel SR. Ca. 2 Ne dee eee aegis 
(the act of March 21, 1874, extend- 
ing the time for the completion by 
defendant, a company organized un- 
der the general railroad law, of its 
proposed tunnel, did not confer upon 
it the right to construct its tunnel in 
the land of the state under the waters 
of the Hudson River without first ob- 
taining the consent of.the board of 
riparian commissioners). 

Condemnation of land under water 
for railroad purposes see Eminent Do- 
main §§ 85, 109. 

Statutes construed as vesting or 
not vesting title in railroad company 
see supra § 233 note 96 [a]. 

81. Renwick v. Davenport, ete., R. 
Co., 49 Iowa 664. 

82. Peo. v. State Tax Commn., 239 
N. Y. 183, 146 NE 197, 36 ALR 1520. 

83. Moenig v. New York Cent. R. 
Co.,.187 App. Div. 328, 175 NYS 665 
[aff 231 N. Y. 596 mem, 132 NE’ 902 
mem). 

Effect of assent of municipality to 
location of road see supra § 243. 

84. Moenig v. New York Cent, R. 
Co., 187 App. Div: 323, 175 NYS 665 
[aff 231 N. Y. 596 mem, 132 NE 902 


mem]. 
85. Relation of streets to naviga- 
Pcie’ see Municipal Corporations 
86. Kean v. Stetson,.'5 Pick. 
(Mass.) 492. 


Public right of navigation generally 
see supra §§ 50-134. } 

87. Peo. v. State Tax Commn., 220 
App. Div, 1, 220 NYS 467. 

88. Johnson v. May, 189 App. Div. 
196, 178 NYS 742 (dealing with a 
case in which it appeared that the 
owner of the adjacent land had title 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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other lands below high-water mark are subject to 
use for public roads or streets,8° and roads or 
streets may be located or extended over such lands,°°. 
unless authority to do so has not been granted: by 
the legislature,®! navigation during high tides would 
be interfered with,®? the natural course of a river 
would be diverted,?? the rights of riparian owners 
would be impaired or destroyed, or a city has lost 
its right to extend its streets over:certain land by 
reason of its acquiescence in the long occupancy, 
use, and improvement of the land by an individual.®® 
A right to the use of the bed of a stream as a ford 
cannot be acquired against the state by prescrip- 
tion,®* although there may be a so long continued 
use Of the channel for a roadway as to warrant 
the presumption of a grant from the state of the 


right to a ford aeross it.®” 
[§ 252] 4. For Laying Pipes. 
bed of a stream may prevent the 


to high-water mark, but in which it 
did not appear that he had any rec- 
ord title to the land below high- 
water mark). 

[a]. Tent on beach.—Whether the 
erection of a tent upon the beach at 
the point in question is an unlawful 
or unreasonable use of a public way 
depends upon the surrounding con- 


ditions. Johnson v. May, 189 App. 
Div. 196, 178 NYS 742. 
g9. Young v. Juneau, 4 Alaska 


372. And see’ cases infra this note. 

[a] Land contiguous to terminus 
of street or highway.—(1) Where a 
a road terminates at a navigable 
river, it is intended to furnish a 
passage to and from the river (Bal- 
Het. vi, nCom..7 7 Pa. 25094554 Amb) 
581), (2) and the road and river to- 
gether are a continuous public high- 
way (Cake v. Sunbury Borough, 43 
Pa. Super. 95). (3) Also, where a 
street or highway terminates at the 
high-water line of navigable tidal 
waters, the lands under water contig- 
uous to the street terminus are sub- 
ject to the easement of the public to 
pass between the street and. the 
water. In re New York, 216 N. Y. 
67, 110 NE 176; Matter of New York, 
215 App. Div. 204, 213 NYS 486 [app 
dism 243 N. Y. 522 mem, 154 NE 589 


mem, and mod on other grounds 246 


N..Y..1, 157 NE 911]. (4) This ease- 
ment is a common-law easement (In 
re New York, supra; Matter of New 
York, 219 App. Div. 382, 220' NYS 
18 [mod on other grounds 246 N. Y. 
1, 157 NE 911]), (5) and seems. to 
differ somewhat from the ordinary 
street easement (Matter of New York, 
219 App. Div. 382, 220 NYS 18 [mod 
on other grounds 246 N. Y. 1, 157 
NE 911]). (6) The easement is ex- 
tinguished when the street or portion 
thereof adjoining the water is law- 
fully closed or vacated. Matter of 
New York, 215 App. Div. 438, 214 NYS 
234, 215 App. Div. 204, 213 NYS 486 
[app dism 243 N. Y. 522 mem, 154 NE 
589 mem, and mod on other grounds 
246 N. Y. 1,157 NE 911]. (7) When- 
ever the lands under water bounding 
the end of a street are displaced by 
alluvial deposits or, under lawful 
ownership or authority, they are filled 
in or a wharf or other structure is 
built out from the street into the 
water, the easement of the street is 
extended by operation of law to the 
end of the deposit, filling, or struc- 
ture. In re New York, supra; Matter 
of New York, 215 App. Div. 204, 213 
NYS 486 [app dism 243 N. Y. 522 
mem, 154 NE 589 mem, and mod on 
other grounds 246 N. Y. 1, 157 NE 
911]; Hathaway Vv. Milwaukee, 132 
Wis. 249, 111 NW 570, 112 NW 455, 
122 AmSR 975, 9 LRANS 778. See 
Matter of New York, 219 App. Div. 
382, 220 NYS 18 [mod on other 
grounds JAG ON, Y.°1, 157. NEY 911] 
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of the bed.?9 


laying or main- 


(the easement consists “simply in 
aright of passage over any accretion 
to the land, natural or artificial, to 
the water and from the water to the 
jand’’); Chlopeck Fish Co. v. Seattle, 
64 Wash. 315, 327, 117 P 232 (the 
terminus of a street may be extended 
by a wharf or gridiron to make a 
practicable connection of solid land 
and navigable water; ‘‘this is not only 
not inconsistent with the use of the 
street as a public highway, but is 
actually in aid of such use’). (8) 
Intention that road shall furnish ac- 
cess to public waters see Highways 
§ 193 


90. Balliet v..Com., 17 Pa. 509, 55 
AmD 581; Cake v. Sunbury Borough, 
43 Pa. Super. 95; Chlopeck Fish Co. 
v. Seattle, 64 Wash. 315, 117 P 2382. 
See also Hunt v. Com., 183 Mass. 307, 
67 NE 966 (a town has jurisdiction to 
lay out a highway over land that is 
above mean high-water mark, al- 
though it is covered by the sea dur- 
ing the high courses of tides). 

[a] Direction of extension.—DPx- 
isting streets may be extended or pro- 
longed over tidelands either in a di- 
rect line or at an angle. Chlopeck 
gi peer v. Seattle, 64 Wash. 315, 117 
P2823 

91. Chase vy. Cochran, 102 Me. 4381, 
67 A 320; Marblehead v. Essex Coun- 
ty, 5 Gray (Mass.) 451; Kean v. Stet- 
son, 5 Pick. (Mass.) 492; Hope Tp. 
Highways Comrs. v. Ludwick, 151 
Mich. 498, 115 NW 419, 15 LRANS 
1170, 14 AnnCas 287, 


92. Marblehead v. Essex County, 5 
Gray (Mass.) 451 (highway or 
beach). 


93. St. Louis v. Myers, 113 U. S. 
566, 5 SCt 640, 28 L. ed. 11381. 

94. St. Louis v. Meyers, supra; 
Young v. Juneau, 4 Alaska 372 

95. In re Percival Application No. 
92, 91 Wash. 470, 157 P 1082. 


96. Austin v. Hall, (Tex, Civ. A.) 
58 SW 1038. 

Adverse possession generally see 
supra § 247. 

97. Austin v. Hall, (Tex. Civ. A.) 
58 SW 1038. 

98. Buffalo Pipe Line Co. v. New 


York, etc., R. Co., 10 AbbNCas (N. Y.) 
107. See Haskell v. New Bedford, 
108 Mass. 208 (holding that a city, 
authorized by stutute to lay out sew- 
ers “through any streets or private 
lots,” has no right to extend such a 
sewer by a structure on flats below 
low-water mark, owned by an. indi- 
vidual under. special grant from the 
legislature). 

[a] Lhe permission of the state, 
as owner of the land below high- 
water mark, must be obtained for the 
laying of water pipes upon such land, 
even though the permission of. the 
secretary of war has been given in 
the absence of affirmative authoriza- 
tion by congress. Wilson v. Hudson 
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tenance of a pipe line under the soil or upon the 
river bed,®* but it is otherwise as to a riparian 
owner whose title does not extend to the ownership 
A general power to a publi¢ service 
pipe line corporation to transport crude petroleum 
from any oil field or place of production within the 
state to any distributing, refining, or reshipping 
point within the state has been held to earry by 
necessary implication the grant of power to lay a 
pipe line across the bed of public waters belonging 
to the state or within its jurisdiction to a deep sea 
loading or distributing point within the state. 

[§ 253] E. Actions or Proceedings To Recover.’ 
The remedies available for the recovery of lands 
under navigable water or below high-water mark 
include ejectment,? a writ of entry,* unlawful entry 
and detainer,® an action to quiet title,® 
the state is plaintiff, an information.’ 
cessfully to maintain the action plaintiff must have 


and, where 
In order sue- 


County Water Co., 76 N. J. Eq. 548, 
76 A 560. 

99. United New Jersey R., etc., Co. 
v. Standard Oil Co., 33 N. J. Eq. 123. 

1. Humbell Pipe Line Co. v. State, 
(Tex. Civ. A.) 2 SW (2d) 1018. 

2. Cross references: 

Direct or collateral attack upon 
grant by state see supra § 238. 
Forfeiture for breach of condition 

Subsequent in state grant generally 

see supra § 236. 

3. Mobile Transp. Co. v. Mobile, 
128 Ala. 335, 30 S 645, 86 AmSR 143, 
64 LRA 333; Ladies’ Seamen’s Friend 
Soc. v. Halstead, 58 Conn. 144, 19 A 
658; Gibson v. Kelly, 15 Mont. 417, 30 


P 517; Providence v. Comstock, 27 
R. I. 587, 65 A 307.. And see Hject- 
ment § 9. 

[a] Ejectment is proper form of 


action by which either the state or a 
private owner deriving title from the 
state may recover possession of land 
covered by tidal waters. Providence 
v..Comstock,; 27. R.I/:537, 65:A 307, 

Ejectment: 

Generally see Hjectment 19 C. J. 

p 1021. 

For recovery of reclaimed land see 

supra § 170. 

4 Sparhawk v. Bullard, 1 Metc. 
(Mass.) 95. 

Writ of entry serotedy, see Entry, 
Writ of 20 C. J. p 1276. 

5. Norfolk City v. Cooke, 27 Gratt. 
(68 Va.) 430. 

Recovery of oyster bed see Forci- 
ne Entry and Detainer § 67 note 14 
[b]. 

Unlawful entry or detainer gener. 
ally see Forcible Entry and Detainer 
VAT OPES (eR over e'(s 

6. Los Angeles v. Pacific Coast 
SS. Co., 45 Cal. A. 15, 187°PR 739 (ac- 
tion by municipal grantee of state), 

Actions to quiet title generally see 
Quieting Title [32 Cyc 1296]. 

Ta Com. *V.4 “Roxbury; - 6-9 
(Mass.) 451. 

[a] Legal jurisdiction.—An jnfor- 
mation by the attorney-general to set 
aside a grant of lands under water 
to a riparian owner, on the ground 
that the grantee was not the owner 
of the lands constituting the ripa on 
which the grant was based, is an 
appeal to the purely legal jurisdiction 
of the court of chancery. Wilson v. 
Howland, 84 .N. J. Eq. 14, 93 A 688. 
See McCarter v. Lehigh Valley R. Co., 
78 N. J. Eq. 346, 79 A 93 (the court 
of chancery in a proceeding insti- 
tuted by information by the attorney- 
general under P. L. [1907] p 96, to 
determine title to riparian lands in 
which the state claims an _ estate, 
must determine the legal question ac- 
cording to legal rules applicable in 
the supreme court, but when tne 
court must pass on. the question of 
equitable relief, equitable ein may 
be invoked). 
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title to the land which he seeks to recover® or at 
least he must have had prior actual and lawful 
Also he must bring his ac-. 
tion before it is barred by laches’® or the statute 
of limitations, and he must properly allege?” and 
In ejectment, questions 
of fact are to be determined by the jury** under 
proper instructions by the court;'® but where there 
is no testimony upon which plaintiff can recover, 
a verdict for defendant may be directed.*® 


possession thereof.® 


prove!® a cause of action. 


8. U.S.—Bates v. Illinois Cent. R. 
Co., 1 Black 204, 17. L. ed. 158. 

Fla. Bass v. Ramos, 58 Fla. 161, 
50 S 945, 1388 AmSR 105. 

Md.—Casey y. Inloes, 1 Gill 430, 39 
AmD 658. 

WN. Y.—Wetmore v. Brooklyn Gas- 
light Co., 42 N. Y. 384. 

Or.—Parker v. West Coast Pack- 
ing Co. 17 Or. 510, 21 P 822, 5 LRA 
61 


Wash.—Pierce v. Kennedy, 2 Wash. 
824, 26 P 554, 28 P 35. 

Wis.—Illinois Steel Co. v. Bilot, 109 
Wis. 418, 84-NW 855, 85 NW 402, 83 
AmSR 905. 

[a] “Private parties cannot by 
ejectment recover possession of lands 
under navigable waters, when such 
parties have no legal title to or right 
to use the land.’’ Bass v. Ramos, 58 


Fla. 161, 168, 50 S 945, 138 AmSR 
105. 
[b] Upland owner.—(1) The mere 


ownership of thé shore to the water’s 
edge does not authorize the owner to 
maintain ejectment to obtain posses- 


sion of land beyond the water’s edge.° 


Illinois Steel Co. v. Bilot, 109 Wis. 
418, 84 NW 855, 85 NW 402, 83 AmSR 
' 905. (2) Also, where the boundary 
line of the holdings of the owner of 
uplands bordering on tidal navigable 
waters is the line of mean high tide, 
such owner of uplands, in an action 
to recover his lands and damages for 
their detention, cannot recover for 
use of the premises below the line of 
ordinary high tide. Lownsdale v. 
Grays Harbor Boom Co., 54 Wash. 
542, 103 P 833. 

[ec] Title in state——(1) If a wharf 
is constructed without authority be- 
low the low-water mark on lands 
covered by water, the title to which is 
in the state, the state may maintain 
ejectment therefor (Wetmore vi 
Brooklyn Gaslight Co., 42 N. Y. 384), 
(2) but only the state can do -so 
(Wetmore v. Brooklyn Gaslight Co., 
supra). 

{d] Grant from state.—Where the 
state conveys land below hig*h-water 
mark of the sea, with the right to ex- 
clude the tidewater from so much of 
the land as lies under water by fill- 
ing in or otherwise improving it, and 
to appropriate the land under water 
to exclusive private uses, the grantee 
may maintain ejectment against one 
who occupies a pier erected upon the 
jand under water. Burkhard vy. H. I. 
Heinz Co., Tl Ny J. L.562;''60) A: ‘191 
[dist Polhemus v. Bateman, 60 N. 
J. Gi. 168, 37°-A> 1015]. 

9. Bass v. Ramos, 58 Fla. 161, 50 
S$ 945, 138 AmSR 105. 

[a] Sufficiency of possessory title. 
—(1) It has been held that the legal 
right of the riparian owner on a navi- 
‘gable water to possess and occupy the 
land between high and low water 
marks is a sufficient title to enable 
him to maintain ejectment against an 
intruder on lands lying partly above 
and partly below high-water mark, 
where the lands above and below are 
embraced in the same action and re- 
covered in the same judgment. Sis- 
son v. Cummings, 35 Hun 22 [rev on 
other grounds 106 N. Y. 56, 12 NE 
845]. (2) However, a mere posses- 
sory title is not sufficient to maintain 


a writ of entry where both parties, 


elaim under common ancestors or 
predecessors. Sparhawk v. Bullard, 
1 Metc. (Mass.) 95. 


NAVIGABLE WATERS 


A judg- 
10. See McCarter vy. Lehigh Valley 
R..,Co,, 78, Ni J. Hq. 346, 79 A. 93 (the 
state was not barred by laches from 
suing to declare invalid a grant made 
by the riparian commissioners to a 
railroad company pursuant to au- 
thority alleged to have been con- 
ferred by P. L. [1869] p 1017, where 
it could not bring an action at law 
to test the legal title to land, it could 
not sue in equity for that purpose 
until authorized to do so by P. L. 
[1907] p 96, providing for the deter- 
mination of title to riparian lands in 
which the state claims an estate, the 
railroad company made no improve- 
ments in reliance on the conveyance, 
and the state tendered itself ready to 
submit to Such terms as the court 
should establish by its decree). 

11. Peo. v. New York ‘Transit, 
ete., Co., 118 Misc. 686, 195 NYS 305 
[aff 206 App. Div. 711, 200 NYS 940] 
(action by state to set aside patent 
held barred by limitations). 

12. Peo. v. American Sugar Re- 
fining Co., 182 App. Div. 212, 169 NYS 
386 [aff 98 Misc. 703, 163 NYS 456]; 
Peo. v. American Sugar Refining Co., 
86 Misc. 78, 148 NYS 160. 

[a] ‘Title of state held sufficiently 
pleaded.—State v. Bozeman, 156 La. 
635, 101 S 4; Com. v. Roxbury, 9 Gray 
(Mass.) 451. 

[b] Description of property in 
petition held sufficient.—State  v. 
Bozeman, 156 La, 635, 101 S 4. 

13. Dooley v. Proctor, etc., Mfg. 
Co., 158 App. Div. 429, 143 NYS 650 
[rev 77 Misc. 398, 137 NYS 737]; 
and cases infra this note. 

{a] Presumptions, prima _ facie 
case, and burden of proof.—(1) In an 
action between individuals involving 
the right to land under water under 
conflicting grants from the state, it 
must be assumed that defendant’s 
formal application to the commission- 
ers of the land office was in proper 
form and sufficient to confer jurisdic- 
tion upon that body to entertain the 
proceeding and make the grant. 
Lally v. New York Cent., etc., R. Co., 
61 Misc. 199, 118 NYS 177. (2) In an 
action by a grantee of the state, or 
a person claiming under him, it is 
incumbent upon plaintiff to prove 
that the locus in quo was within the 
language or description in the grant 
from the state at the time it was 
made. Jersey City v. Washburn 
Bros. Co., 84 N. J. L. 719,:87 A 639 
{foll Jersey City v. Brooklyn Eastern 
Dist. Terminal, 84 N. J. L. 760, 87 A 
640]; Hardy v. California Trojan 
Powder Co., 109 Or. 76, 219 P 197. 
(3) The opinion evidence of a civil 
engineer who made a survey almost 
forty years after the grant is not 
alone sufficient to sustain the burden. 
Jersey City v. Washburn Bros. Co., 
supra [foll Jersey City v. Brooklyn 
Eastern Dist. Terminal, supra]. (4) 
Proof by plaintiff that he acquired 
title and has been in possession 
makes out a prima facie case (Best 
Renting Co. v. New York, 221 App. 
Div. 707, 225 NYS 66), (5) at least as 
against a stranger to the title 
(Chism v. Smith, 174 App. Div. 332, 
160 NYS 8138); (6) and the burden is 
then on defendant to show a better 
title (Best Renting Co. v. New York, 
supra). (7) Where defendant resorts 
to an equitable defense, he has the 
burden of proving it. McCarter vy. 
Lehigh Valley R. Co., 78 N, J. Ea. 
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ment or decree in favor of one claimant is proper 
where the government sold the property to him, the 
validity of the sale is not questioned, and the evi- 
dence is not sufficient to establish a claim of owner- 
ship by another claimant.'’ 

[§ 254] F. Division between Adjoining Owners.** 
A riparian proprietor is entitled to have the ex- 
tent of his enjoyment upon the line of uavigability 
of the watercourse determined and marked,'® and 
his proper share of the flats or land under the water 


346, 79 A 93. (8) Under a statute 
authorizing the United States to 
bring an action, making defendants 
the persons asserting any claim or 
right to or in the land or water, and 
providing that. such persons. cited 
must appear and maintain any right 
or title they have in the premises, the 
burden is on defendant to maintain 
by evidence the titles or claims set 
up in their answers. U.S. v. Morris, 
pes Ge OPAC K I 

[b] Evidence held admissible.—A 
deed under the great seal of the state, 
purporting to convey the state’s title 
to land under water, in pursuance of 
a statute, is of itself competent evi- 
dence in ejectment for the land, with- 
out proof that the ‘previous’ steps 
necessary to the vesting of the title 
had been taken when the deed: was 
made. American Dock, ete., Co. v. 

he sple School Trustees, 39 N. J. Eq. 

{c] Evidence held inadmissible — 
(1) In ejectment by the attorney- 
general on behalf of the state to re- 
cover tidelands, parol evidence that 
the grant to defendant from riparian 
commissioners is invalid because the 
lands are natural oyster. beds, within 
Act March 6, 1888 (P. L. p 140), pro- 
viding that no grant of the tidelands 
whereon there are natural oyster 
beds shall be made, is inadmissible. 
McCarter v. Sooy Oyster Co., 78 N. J. 
L. 394, 75 A 211 (decision by equally 
divided court). (2) In a controversy 
as to ownership of the shore etween 
high and low water marks, not in- 
volving permission to build a wharf, 
a license to build a wharf from the 
secretary of war to one of the claim- 
ants is not admissible in evidence as 
tending to show title in him. Wal- 
lace v. Aiken, 136 Ga. 845, 72 SE 157. 

[d] Evidence held sufficient, in an 
action to quiet title, to: (1) Bstab- 
lish the state’s conveyance of a stated 
number of acres then existing to 
plaintiff’s predecessors in interest, 
and to indentify and definitely locate 
them. Hardy vy. California Trojan 
Powder ‘Co;,* 109° Or.-"76,, 279 P 19%. 
(2) Show that the land in controversy 
lies below the plane of extreme low 
tide, save insignificant portions 
around the border. State v. Scott, 
89 Wash. 63, 154 P 165. 

14. Bates v. Illinois Cent. R. Co., 
1 Black (U.S.) 204, 17 LL. ed. 158; 
Minehan v. Murphy, 149 Wis. 14, 134 
NW 1130. 

15. See Mobile Transp. Co. v. Mo- 
bile, 128 Ala, 335, 30 S 645, 86 AmSR 
143, 64 LRA 333 (a charge limiting 
plaintiff's right to recover on the 
ground that the description takes the 
line far inland is properly refused, 
where the complaint described the 
shore line as extending along the 
high-water mark; and it is also prop- 
erly refused as limiting the recovery 
to the present tidewater line which 
might be different from what it was 
when the grant was made or the suit 
commenced). 

16. Bass v. Ramos, 


58 Fla. 161, 
50. S 945, 138 AmSR 105. ‘ 


17. Francisco v. Govt., 28 Philip- 
pine 505. 
18. Cross references: 


Apportionment of accretion see su- 
pra § 199. 
Lines see Boundaries § 48. 
19. Groner v. Foster, 94 Va. 650, 
27 SE 493. 


NTE Si Fe Wg ta hla ie 
For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 
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set apart?° and its boundaries defined.?! <A divi- 
sion made by the parties themselves will prevail 
over that which would be effected by following the 
rules of law,?? especially where acquiesced in for 
a long time;?* and an agreement, followed by actual 
occupation thereunder, may be presumed from a 
The judicial settle- 
ment of the divisional line between high and low 
water marks is at least prima facie settlement of 
the relative rights beyond low-water mark.?® 

[§ 255] G. Remedies for Trespass.?° 
of trespass for an unlawful entry upon, or use of, 
land under navigable water may be maintained?’ by 
the owner of the land;?* but where the title to the 


long continued series of acts.?4 


soil underneath the water is not 


owner, he cannot maintain trespass for the invasion 
thereof,?® and the mere right +to remove seaweed 
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Injunction.** 


~enjoined.?? 
An action 


in the riparian 


thereof.** 


from a beach does not amount to such a possession 


VII. ISLANDS” 


[45 C.3.] 563 


as to warrant an action for trespass on such beach.*° 


A continuing trespass or other en- 


croachment on land under water may be enjoined®? 
in a suit by the owner thereof,?* or in some,?* al- 
though not all,?° instances, in a suit by a riparian 
proprietor; but mere ownership of land under salt 
waters does not entitle the owner to restrain the 
poHution of the water,®® and a legitimate use of 
the land by a grantee from the state will not be 


Where soil, sand, or gravel are taken from the 
bed of navigable waters without right, trespass,*% 
replevin,®® or, where the price of the material taken 
is fixed by statute, an action to recover such price,*® 
are available remedies to redress the wrong, and an 
injunction may be granted to prevent a continuance 


[§ 256] A. Title and Ownership—l. In General. |-The ownership of an island generally follows the 


20. Groner v. Foster, supra. 

[a] A petition for partition of 
land described as bounded on the sea, 
or on a bay of the sea, is to be taken 
as a petition for a division of the 
flats, as well as the upland; and it is 
the duty of the commissioners on 
such petition to divide the flats. 
Partridge v. Luce, 36 Me. 16. 


21. Groner v. Foster, 94 Va. 650, 
27 SE 493. 
Procedure under Massachusetts 


statute see Boundaries § 247. 

22. Adams v. Boston Wharf Co., 10 
Gray (Mass.) 521. 

{a] An unauthorized agreement by 
the lessees of one riparian owner 
with the adjoining riparian owner as 
to the division line between the hold- 
ings in the shallow waters of a navi- 
gable bay is void. Northern Pine 
Land Co. v. Bigelow, 84 Wis. 157, 
54 NW 496, 21 LRA 776. 

23. Adams v. Boston Wharf Co., 10 
Gray (Mass.) 521, 

[a] Acquiescence in an incorrect 
apportionment and the erection of 
structures in reliance thereon may 
preclude the right to a new parti- 
tion. O’Donnell v. Kelsey, 10 N. Y. 
412, 2 EdmSelCas 361. 

{[b] |Presumption of acquiescence. 
—If a riparian owner takes posses- 
sion pursuant to an apportionment 
among other owners, he will be pre- 
sumed to have acquiesced therein. 
O’Donnell v. Kelsey, 10 N. Y. 412, 2 
Edm. Sel. Cas. 361. 

24. Treat v. Shipman, 35 Me. 34; 
Atty.-Gen. v. Boston Wharf Co., 12 
Gray (Mass.) 553. 

25. | Maine Wharf y. Custom House 
Wharf, 85 Me, 175, 27 A 93. 

26. Cross references: : 
Injury to fishery rights see Fish §§ 

36-41. 

Obstruction of navigation see supra 

§§ 108-130. 

27. Johnson vy. Burghorn, 212 
Mich. 19, 179 NW: 225, 11 ALR 234; 
Mitchell v. Bridgers, 113 N. C. 63, 18 
SE 91; Wall v. Pittsburgh Harbor 
Co., 152 Pa. 427, 25 A 647, 34 AmSR 
667. 

Trespass generally 
[38 Cyc 985]. 

28. Chase v. Cochran, 102 Me. 431, 
67 A.320; Whittaker v. Burhans, 62 
Barb. (N. Y.) 2387. 

[a] Lawfulness of his ownership 
must be shown by plaintiff. Symmes 
v. Prairie Pebble Phosphate Co., 64 
Fla. 480, 60 S 2238. 3 

[b] Recovery limited to nominal 
damages.—Chase v. Cochran, 102 Me. 
431, 67 A 320 (unauthorized location 
of way over flats); Williams v. Con- 
sumers’ Coal, etc., Co., 170 NYS 549 
(technical trespass). 


see Trespass 


29. McManus v. Carmichael, 3 
Iowa 1; Parsons v, Clark, 76 Me. 
476. : 


30. Parsons v. 
(Mass.) 578. 

31. Injunction against removal of 
sand and gravel see infra text and 
note 41. 

32. Petty v. San Antonio, (Tex. 
Civ, A.) 181 SW 224; and cases infra 
notes 33, 34. 

_ Injunction against repeated or con- 
tinuing trespasses generally see In- 
junctions §§ 185-188. 

33. U. S.—Appleby v. New York, 
271. Us S. 364, 46 SCt 569, 70 L. 
ed.- 992; Alaska Pac. Fisheries v. 
U. S., 240 Fed. 274, 153 CCA 200 [aff 
248 U. S.\078, 39 SCt 40, 63 L. ed. 
13810 

Ga.—Rauers v. Persons, 144 Ga. 23, 
86 SE 244. 

Md.—King v. ‘North Chesapeake 
Beach Land, etc., Co., 143 Md. 693, 

Burghorn, 


123 A 455. 

Mich.—Johnson v. 212 
Mich, 19, 179 NW 225, 11 ALR 234. 

Oh.—BHast Harbor Sportsman’s Club 
v. Clemons; 15 Oh, A. .27 

Pa.—Com. v. Young Men’s Chris- 
tian Assoc., 169 Pa. 24, 32 A 121. 

[a] United States, being the owner 
of land beneath tidal waters in a 
territory, may enjoin the construc- 
tion or. maintenance of structures 
thereon, whether they tend to ob- 
struct navigation or not. Alaska 
Pac. Fisheries v. U. S., 240 Fed. 274, 
153 CCA 200 [aff 248 U. S. 78, 39 SCt 
40, 68 L. ed. 138]. 

{b] Hunting enjoined.—Stewart v. 
Turney, 237 N. Y. 117, 142 NE 4387, 31 
ALR 960; East Harbor Sportsman’s 
Club vy. Clemons, 15 Oh. A. 27. 

{c] Insufficient allegation of own- 
ership.—A bill in equity not directly 
averring that the state is the owner 
of the bed of a stream does not al- 
lege title with such certainty as to 
warrant the granting of an injunc- 
tion. State vy. Black River Phosphate 
Co., 2% Hla... 276,09, S206) 

{d] Admissibility of evidence.— 
In an action by the owner of tide- 
lands, whose deed is absolute in 
form, but provides for’a reversion to 
the state if the lands are used for 
any purpose other than the cultiva- 
tion of oysters, to enjoin defendant 
from trespassing thereon, the deed 
is admissible without proof of com- 
pliance by plaintiff with its condi- 
tions. Palmer vy. Peterson, 56 Wash. 
TH, 7106 EP alo. 

34 King v. North Chesapeake 
Beach Land, etc., -Co., 143 Md. 693, 
123 A 455 (acts retarding formation 
of accretion); Muir v. Johnson, 49 
Wash. 66, 94 P 899 (where owner of 
uplands has statutory right of prefer- 
ence to purchase shore lands). 

35. Thompson yv. Pelton, 4 Alaska 
510 (where plaintiff could not acquire 
any right or title in the soil below 
low-water mark). 


Smith, 5 Allen 


36. Darling v. Newport News, 249 
U.S. 540, 39: SCt 371, 68 L. ed. 759. 

S87. Peo. v. Steeplechase Park Co., 
218 N. Y. 459, 118 NE 521, AnnCas 
1918B 1099. 

38. Ill—Sikes v. Moline Consum- 
ers’ Co., 293 Ill. 112, 127 NE 342, 

Me.—Moore v. Griffin, 22: Me. 350. 
Bi H.—Clement y. Burns, 43 N. EB. 

N. J.—Whitenack  v. 
Neds: Dene%e ‘ 
bio hal ve Pureellji36=-Oh, St. 

[a] A charter right to take gravel 
above low-water mark for perfecting 
a turnpike does not warrant the tak- 
ing of it for repairing the road, and 
the owner of the soil may maintain 
trespass therefor. Whitenack  v. 
Tunison, 16 N. J. L. 77. 

[b] Complaint held to state cause 
ease be aaah te v. Hyman, 136 NYS 

oO. 

{c] Instructions held not errone- 
ous.—Bedford-Nugent Co. v. Herndon, 
196 Ky. 477, 244 SW 908. 

(d] Questions of fact are for jury. 
—Bedford-Nugent Co. v. Herndon, 
196 Ky. 477, 244 SW 908. 
oe Braxon y. Bressler, 64 Ill. 

Replevin for property severed from 
Hered generally see Replevin [34 Cye 

40. Union Sand, ete., Co. v. State, 
127 Ark. 456, 192 SW 880. 

[a] Authority given by the war 
department to a corporation to erect 
an elevator to load sand and gravel 
does not authorize it to remove sand 
and gravel from a river bed within 
a state so as to deprive the state of 
its right to the compensation there- 
for fixed by state statute. Union 
Sand, ete., Co. v. State, 127 Ark. 456, 
192 SW 380. 

41. Archer v. Greenville Sand, etc., 
Coi, 283. U. 8. 60,.34 SCt 567;°58 Li 
ed. 850; Lake Sand Co. v. State, 68 
Ind. A. 439, 120 NE 714; King v. 
North Chesapeake Beach Land, etc., 
Co., 148 Md, 693, 123 A 455. 

[a] State as owner in trust of 
lands under water within the bound- 
aries of the state may enjoin the re- 
moval of sand and gravel therefrom 
by a foreign corporation or citizen of ' 
another state. Lake Sand Co. vy. 
State, 68 Ind. A. 439, 120 NE 714. 

{b] Complaint held to state cause 
of action.—Lake Sand Co. y. State, 
68 Ind. A. 439, 120 NE 714. 

42. Island: 

Accretion to see supra § 197. 
AS: 
Accretion to mainland see supra § 


Tunison, 16 


Part ‘of levee district see Levees 
and Asti Control § 28 note 49 
[b] ¢ 


] ; 
! Defined see Island 33 C. J. p 817. 


564 [45 0.54] 


ownership of the bed of the water,** so that if the 
state or crown owns the land under water** it also 
owns the island,*® while if the riparian owner has 
title to the bed*® the island belongs to him up to 
the line of his ownership of the bed,*? and if the 
riparian owner is not the owner of the bed of the 
stream, he is not the owner of the island,* unless 


it has been granted to him.*? 


[§ 257] 2. Acquisition or Alienation.” 


NAVIGABLE WATERS 


.~ 


£§§ an 


it®! in accordance with statutory provisions,®*? pro-- 
vided such statutes are not unconstitutional ;°* and 
where the state by a proper deed, executed by its’ 
authorized agents, conveys title to an island without 
reservation, it releases,°* and the grantee may en- 
joy,°® all the rights to the island which the state 
possessed. Likewise where, by virtue of a stat-— 


ute,°® an island belonging to the state is granted 


Islands 


owned by a state may be sold and disposed of by 


LOOr ANG Oe 


Mulr v. Norton, 
4 206; and 


43. 
424, 3 NE 581, 53 AmR 
cases infra notes 45, 47-49. e 

44. See supra §§ 207, 213-215. 

45. U. S.—Winford v. Griffin, 1 F. 
(2a) 224; Iowa v. Carr, 191 Fed. 257, 


“212 CCAL4TT: 


Cal.—Bouchard vy. Abrahamsen, 160 
Cal. 792, 118 P 233. } 

Conn.—Tracy v. Norwich, ete. R. 
Co., 89 Conn. 382; Middletown v. Sage, 

Conn. 221. 

) Fla.—Brickell v. Trammel, 77 Fla. 
544, 82 S 221. 

Towa.—Payne vy. Hall, 192 Iowa 780, 
185 NW 912; Holman v. Hodges, 112 
Towa 714, 84 NW 950, 84 AmSR 367, 

LRA 673. 
Polaris Btcewel v. WVancil, 92 Kan. 
591, 141 P 550; Dana v. Hurst, 86 
Kan. 947, 122 P 1041. 

Ky.—Wilson yv. Watson, 144 Ky. 
352, 369, 138 SW 288, AnnCas1913A 
774 [quot Cyc]. ; ) 

Mich.—State v. Venice of America 
Tkand Co., 160 Mich. 680, 125 NW 
770; Peo. v. Warner, 116 Mich. 228, 
74 NW 705; Sherwood v. State Land 
Office, 113 Mich. 227, 71 NW 532. 

N. D.—Roberts v. Taylor, 47 N. D. 
146, 181 NW 622. 

Pa.—Wainwright v. McCullough, 
63 Pa. 66; Stover v. Jack, 60 Pa. 339, 
100 AmD 566. 

Tenn.—-State v. Muncie Pulp Co., 
119 Tenn. 47, 104 SW 4387. . “ 

Eng.—Secretary of State v. -Cheli- 
kani Ramo Rao, L. R. 43 Indian App. 
192. . 
Ont.—Atty.-Gen. v. Perry, 15 U. C. 
Cr E329: é i 

[a] Ruie applied to an island in a 
nontidal navigable lake. Roberts v. 
Taylor, 47 N. D. 146, 181 NW 622. 

[b] Island as accretion to bed.— 
“The island is regarded as in the 
nature of an accretion to the bed of 
the river, and belongs to the state, 
the same as the river bed itself.” 
Payne v. Hall, 192 Iowa 780, 784, 185 
NW 912. 

[c] Statutory provisions. — In 
some states, by statute, islands and 
accumulations of land formed in the 
beds of navigable streams belong to 
the state if there is no title or pre- 
scription to the contrary. , Glassell v. 
Hansen, 135 Cal. 547, 67 P 964; Heck- 
man v. Swett, 99 Cal. 303, 33 P 1099; 
Roberts v. Taylor, 47 N. D. 146, 181 
NW 622. 

46. See supra § 217. 

47. U. S.—Whitaker v. McBride, 
197 U. S. 510, 25 SCt 530, 49 -L. ed. 
857; St. Louis v. Rutz, 138 U.S, 226, 
11 SCt 337, 34 L. ed. 941; Whiteside 
v. Norton, 205 Fed. 5, 123 CCA 313, 
45 LRANS 112 [app dism 239 U. S. 
144, 36 SCt 97, 60 L. ed. 186]. 

Til. Kaskaskia v. McClure, 167 Ill. 
23, 47 NE 72. 

Ky.—McGill v. Thrasher, 221 Ky. 
789, 299 SW 955; Wilson v. Watson, 
144 Ky. 352, 369, 1388 SW 283, Ann 
Casi913A 774 [quot Cyc]; Berry v. 
Snyder, 3 Bush 266, 96 AmD 219. 

Mo.—MecBaine v. Johnson, 155 Mo. 
191, 55 SW 1081. 

Wis.—Sliter v. Carpenter, 123 Wis, 
578, 102 NW 27; Franzini v. Layland, 
120 Wis. 72, 97 NW 499. 

{a] Character and extent of title 
of a riparian owner to an island de- 
pends upon, and is the same as, his 
right or title to the submerged land 
on which the island is formed. Nor- 
ton v. Whiteside, 188 Fed. 856 [mod 


on other grounds 205 Fed, 5, 123 CCA 
313, 45 LRANS 112 (app dism_ 239 
U. S. 144, 36 SCt 97, 60 L, ed. 186)]. 

[b] Owner of land on both sides 
of a river above tidewater owns the 
islands therein to the extent of the 
length of his lands opposite to them. 
Granger v. Avery, 64 Me. 292. 

[ec] One having title to the middle 
of the stream (1) owns the interven- 
ing and newly made islands to the 
middle thread of the stream. Wilson 
v. Watson, 144 Ky. 352, 354, 369, 138 
SW 2838, AnnCas1913A 744 [quot 
Cyc]. (2) “The reason for the rule 
that the owner ofthe mainland owns 
the intervening new islands to the 
middle thread of the stream is found 
in the fact that the new islands have 
been built up from the bottom of the 
river; and the owner of the mainland 
being also the owner of the bottom 
of the river to the middle thread of 
the stream, owns the land to that 
point, whether it be under the water, 
or above the water.’ Wilson v. Wat- 
son, supra. 

{d] Ownership as between ripa- 
rian owners.—(1) Islands are to be 
divided in severalty between the pro- 
prietors on both sides according to 
the original dividing line, or filum 
ace, as it would run if the islands 
were under water. McCullough v. 
Wall, 38 S. °C. Li. 68; 53::AmD.:715. 
(2) The ownership of an island de- 
pends upon the location of the chan- 
nel at the time of the execution of 
the deeds to claimants and is not 
affected by the shifting of the stream 
to the channel on the other side of 
the island. Degman y. Elliott, 8 SW 
10, 9 KyL 982. ; 


[e] Under the law of France pre- 
vailing in the Illinois territory in 
1743, islands formed between the 


thread of the stream and the shore 
became the property of the riparian 
proprietor. Kaskaskia v. McClure, 
167 Ill. 23, 47 NE 72. 

[f] An owner of an island in the 
Great Lakes has title only to the 
water line. Peo. v. Warner, 116 Mich. 
228, 74 NW 705. 

132 Mo. 


48. Perkins ‘vy. 
131, °33._ SW 778. 

Mills v. Protho, 143 Ark. 117, 
219 SW 1017; MecBaine v. Johnson, 
155 Mo. 191, 55 SW 1081. 

[a] Application of statute.—(1) 
Under a statute ceding to riparian 
owners land formed within the orig- 
inal boundaries of land which has 
been washed away, a particular ri- 
parian owner has title only to such 
part of an island as is within the 
original boundaries of his land, and 
not to another part of the island 
which extends into the original boun- 
daries of other 


Adams, 


riparian owners. 
Mills v. Protho, 143 Ark, 117, 219 
Sw 1017. (2) The statute has no 


application to land not formed as an 
island within the former boundaries 
of the land of the person in question, 
but built up by accretion to the ri- 
parian land of another person. Gray 
v. Malone, 142 Ark. 609, 219 SW 742. 
Grants by state or county gener- 
ally see infra § 257. 
50. Transfer of: 
Island as conveying submerged land 
see infra § 271. 
Riparian land as conveying 
see infra § 267. 
51. Taylor Sands Fishing Co. v. 
State Land Bd:, 56°'\Or. 157,' 108 P 


island 


r Ark, 258, 219 SW 19. 


by it to a county,°’ the island becomes the property 


126. 

52. Wilson v. Guthrie, 155 Ark. 
315, 244 SW 338; Steckel y. Vancil, 
92: “Kan. 591, 141 'P 650; “Dana vy: 
Hurst, 86 Kan. 947, 122 P 1041 (L. 
[1907]. ¢.378). 

[a] Status of land as island.—(1) 
A statute authorizing the sale of all 
islands, the title of which is vested 
in the state, applies to lands which 
were formerly islands but in fact had 
ceased to be such at the time the 
statute was passed. Steckel vy. Van- 
cil, 92 Kan. 591, 592, 141 P 550 
(“plaintiff contends that as the stat- 
ute refers only to ‘islands,’ it has 
no application to any lands which 
were not in fact islands at the time 
it was passed. We think, however, 
that the obvious purpose of the legis- 
lature was to provide for the dis- 
position of all lands the title to 
which is in the state by reason of 
their having originated as islands 
in a navigable river, and that its 
language must be construed accord- 
ingly’). (2). However, land artifi- 
cially formed is not an “island” 
within the meaning of a state statute 
authorizing the granting of patents 
to islands in the navigable waters of — 
the state, even though it is wholly 
surrounded by water (Zeller v. 
American International Corp., 292 
Fed. 822), (3) and, a fortiori, it is 
not within the statute where it is 
not entirely surrounded by water 
(Zeller vy. American International 
Corp., Supra). 

b]_ Price.—The Arkansas statute 
providing for the disposal of “school 
lands” at not less than two dollars 
and fifty cents per acre does not 
include as school lands islands 
formed in navigable rivers, these, 
under a different statute, being sub- 
ject to sale at one dollar and twenty- 
five cents per acre. Wilson vy. Guth- 
rie, 155 Ark. 315, 244 SW 338. 

[c] Preferential right to purchase. 
—(1) The Arkansas statute giving 
to an adjacent- riparian owner a 
preferential right to purchase from 
the state an island formed in the 
stream is effective as to applications 
filed prior to Febr. 1, 1919, even if the 
statute of that date repealed the prior 
statute. Underdown vy. Desha, 142 

\ ; ; (2) Where a 
riparian proprietor has made an ap- 
plication to purchase, which has not 
been determined, it is proper at his 
suit to annul a conveyance to an- 
other pending the determination of 
such application (Underdown v. De- 
sha, supra), (3) and his assertion of 
the preferential right to purchase, 
in order to avoid controversy ag to 


his claim to the land as an accre- 


tion to his riparian lands, is not in- 
consistent with the latter claim (Un- | 
arta Tied dager cok 
inters v. ers, 92 ; 

140 P 1033. a Ken oo 
_ [a] Gift.—A statute transferring 
islands to a riparian owner without 
recompense and for his purely pri- 
vate benefit is unconstitutional. Win- 
ters y. Myers, 92 Kan. 414, 140 P 
1033-(L. [1913] ¢ 295 § 9). ; 
ee Busch vy. Wilgus, 24 OhNPNS 

55. Busch y. Wilgus, supra, 

56. See statutory provisions. 

57. Moore v. Farmer, 156 Mo. 33, 
56 SW 493, 79 AmSR 504; McBaine 
v. Johnson, 155 Mo. 191, 55 SW 1031. 
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§§ 257-260] 


of the county®® and is subject to disposition by 
it.°° As an island is not ‘‘shore’’ land,®° even 
though it may be joined with the mainland by a 
strip of shore land,* the title to it is not affected 
by a statute relating to shore lands.®? Title to 
islands in a navigable stream cannot be acquired 
by actual settlement and improvement except where 
the statutes so provide.® 

Adverse possession. Title to an island may be ac- 
quired by. adverse possession;°* but nothing short 
of actual,®> open, notorious,°® and execlusive®’ pos- 
session for the period of time prescribed by statute®® 
will suffice for this purpose. 

[§ 258] 3. Islands Formed before or after State- 
hood. Islands formed before the admission of a 
state to the Union do not pass to the state upon 
its admission to the Union,®® but remain the prop- 
erty of the United States’? and subject to disposi- 
tion. by it,71 where the islands are surveyed by the 
United States,’ or, although unsurveyed, are large 
and of stable formation.‘* On the other hand if 
islands are formed after the admission of a state 
to the Union, the question whether they belong to 
the riparian owner or are the property of the state 
is governed by local law,** they being the property 
of the state according to the rule obtaining in some 
jurisdictions.*® Also the state has title to small 
unsurveyed islands not claimed by the federal gov- 
ernment.*® 


NAVIGABLE WATERS 


. 


[45 C.5.] 565 


[§ 259] B. Possession, and Removal of Sand and 
Gravel. Individuals cannot obtain a right to the 
exclusive possession of islands in the sea by virtue 
of discovery,’” but they are entitled to the posses- 
sion of property taken therefrom after the expendi- 
ture of labor and money,’® and a person in posses- 
sion of unsurveyed government land on an island 
and claiming land against everybody except the 
United States is entitled to have his possession pro- 
tected as against a mere trespasser.’® Where a 
riparian proprietor has the right of possession and 
use of the bed of the stream between low-water 
mark and the navigable channel, he has the right 
of possession and occupancy of an island formed 
on the bed of the stream.8° An owner of an island 
is entitled to recover the value of sand and gravel 
where it has been taken by another person from the 
island above low-water mark,®+ but not where it has 
been taken from land submerged by the construc- 
tion of a government dam and title to the land has 
been acquired by the government in eminent domain 
proceedings.®?. Under a deed conveying an island 
subject to an easement, right, or privilege on the 
part of the grantor to remove sand from the prop- 
erty, the right obtained by the grantor is not ex- 
clusive,*? but is only a right in common with the 
grantee to remove sand from the island,®* and while 
the right is assignable,®* it is not divisible®* and 
an attempted division destroys the reservation.87 


Vil. CONVEYANCES AND CONTRACTS®® 


[§ 260] A. Transfer of Riparian Land**—1. In 
General. The rules governing conveyances of land 
in general®® apply to conveyances of land next to 
navigable waters.®! Generally, riparian land owned 


58. Dumm y. Cole County, 315 Mo. 


Time of afiverse possession gen- 


by a municipality may be alienated ;9? and a reser- 
vation from sale of riparian land, to remain forever 
for public use, does not prevent a conveyance 
thereof to a railroad company for such purpose;% 


Guano Co., 44 Barb. (N. Y.) 23. 
78. American Guano Co. v. U. S. 


568, 287 SW 445; Frank y. Goddin, 
193 Mo. 390, 91 SW 1057, 112 AmSR 
493. 

59. Dumm v. Cole County, 315 Mo. 
568, 287 SW 445; Frank v, Goddin, 
193 Mo. 390, 91 SW 1057, 112 AmSR 
493; Moore v. Farmer, 156 Mo. 33, 56 
SW 493, 79 AmSR 504. 


60. Hauge v. Walton, 72 Wash. 
- 654,131 P 248. 

61. Hauge v. Walton, supra. 

62. Hauge v. Walton, supra. 

63. Johns v. Davidson, 16 Pa. 
512. 


[a] One who creates an artificial 
island by throwing up earth from a 
dredge in a lake acquires no title as 
against the state. Menominee River 
Lumber Co. v. Seidl, 149 Wis. 316, 
135 NW: 854. 

64. Tracy v. Norwich, etc., R. Co., 
39 Conn. 382. ; 

65. State v. Fenn, 18 Oh. Cir. Ct. 
N. S. 375 [aff 10 OhNPNS 325] (con- 
structive and incidental possession 
by the state is not sufficient as 
against a person owning and occupy- 
jing under a patent from the United 
States). 

Sufficiency of possession see Ad- 
verse Possession § § 

66. State v. Fenn, 18 Oh. Cir. Ct. 
N. S. 375 [aff 10 OhNPNS 325]. 

Open and notorious possession gen- 
erally see Adverse Possession §§ 57— 


63. 

67. Tracy v. Norwich, etc., R. Co., 
39 Conn. 382. 

[a] Where an island is used in 
common, and is treated as common 
and public property, one person does 
not have exelusive possession s0 as 
to acquire title against the state or 
anyone else. Tracy v. Norwich, etc., 
R, Co., 39 Conn. 382. 

Exclusive possession generally see 
Adverse Possession §$§ 198-204. 5 

68. Secretary of State v. Cheli- 
kani Rama Rao, L. R. 43 Indian App. 
192. : 


' Harnheart, 


“poe see Adverse Possession §§ 192- 
LOT: 

69. Callahan v. Price, 26 Ida. 745, 
146 P 732. 

70. Callahan y. Price, supra. 

71. Callahan v. Price, supra. 
* Island as within public grant of 
swamp and overflowed land see Pub- 
lic Lands [32 Cyc 905]. 


72. Widdicombe v. Murphy, 118 
Fed. by 
73. Moss v. Ramey, 239 U. S. 538, 


36 SCt 183, 60 L. ed. 425; Scott v. 
Lattig, 227 U. S. 229, 38 SCt 242, 57 
L. ed. 490, 44. LRANS 107. And see 
Steckel v. Vancil, 92 Kan. 591, 141 
P 550 (recognizing rule). 

[a] The error of a surveyor in 
failing to extend the survey over a 
large permanent island in a naviga- 
ble river does not make it any the 
less a part of the public domain. 
Moss v. Ramey, 239 U. S. 588, 36 SCt 
183, 60 L. ed. 425; Seott v. Lattig, 
227 U. S. 229,33 SCt' 242; 57 L. ed. 
490, 44 LRANS 107. 

74, Widdicombe v. Murphy, 118 
Fed. 295. Compare Adams vy. St. 
Louis, 32 Mo. 25 (if an instruction is 
understood to mean that the state 
as sovereign acquired title to an 
island because it was formed as land 
since the state had legal existence, 
it is erroneous, but, under the circum- 
stances, the error did not materially 
affect the merits of the action). 

75. Winters v. Myers, 92 Kan. 414, 
140 P 1038. 

{a] Ownership is in trust for the 
benefit of all the people. Winters v. 
Myers, 92 Kan. 414,.140 P 10383, 

76. Steckel v. Vancil, 92 Kan.-591, 
141 P 550; Dana v. Hurst, 86 .Kan. 
947, 122 P 1041. And see Switzler v. 
69) Or,’ 344); 117 oP...296 
[app dism 281 U. S. 766 mem, 34 
SCt 327 mem, 58 L. ed. 472 mem] 
(viparian proprietor does not have 
title). 


77. American Guano Co. v. U. S. 


Guano Co., supra. 

79. Switzler v. Earnheart, 59 Or. 
344, 117 P 296 [app dism 231 U. S. 
766 mem, 34 SCt 327 mem, 58 L. ed. 
472 mem] (affirming a decree re- 
straining interference with posses- 
sion). 

80. Hall v. Hobart, 186 Fed. 426, 
108 CCA 348 (in Minnesota). 

81. Stanton v. Herbert, 141 Tenn. 
440, 211 SW 353; Union Sand, ete, 
Co. v. Northcott, 102 W. Va. 519, 135 
SE 589. 

82. Stanton v,. 
440, 211 SW 353. 

83. Stanton v. 

84 Stanton v. 

85. Stanton v. 

86. Stanton vy. Herbert, supra. 

87. Stanton v. Herbert, supra. 

88. Public grants of land under 
water see supra §§ 223-243. 

89. Riparian rights see supra §§ 
143-205. ‘ ‘ 

90. See Deeds 18 C. J. p 1385. 

91. See cases infra this note. 

[a] Cliff as boundary.—Where a 
shore owner conveys part of his land 
bounded on the shore side by a cliff, 
and there is, at the time, a strip of 
land between the cliff and high-water 
mark, the strip is not embraced in 
the conveyance. East Hampton y. 
Kirk, 84 N. Y. 215, 38 AmR 505. 

[b] The words “front to the river” 
prima facie convey a riparian 
Morgan v. Livingston, 6 Mart. 
(La.) 19. (2) But where land sold 
does not run up to the navigable 
water, the words “front to the river” 
are merely descriptive of the position 
of the land sold, and no land passes 


Herbert, 141 Tenn. 


Herbert, 
Herbert, 
Herbert, 


supra, 
supra. 
supra. 


beyond the expressed limits. Cam- 
bre vy. Kohn, 8 Mart. N. S.. (La.) 
572. 

tin New Orleans v. .Hopkins, 13 
La : 


93. Cook v. Burlington, 30 Iowa 
94, 6 AmR 649, 


566. [45 C.J.] 


but where riparian land is reserved. from 
public use, the owners of lands abutting 
acquire such an interest therein that they 
join an absolute conveyance of the property for pri- 
It will be presumed that persons 
who entered into a contract of sale of riparian 
lands by one to the other did so in view of a prior 
decision of the highest court of the state relative 
to the boundaries of riparian lands.®® 

[§ 261] 2. As Conveying Land under Water®°—a. 


vate purposes.®* 


94. Cook y. Burlington, 

95. Armstrong v. Pincus, 
156, 158 P 662. 

Boundaries of riparian lands see 
Boundaries §§ 51-82. 

96. Meander line as boundary see 
Boundaries §§ 23, 28, 69, 70. 

97. Shively v. Bowlby, 152 U. S. 
1, 14 SCt 548, 38 L. ed. 331; Los An- 
geles v. San Pedro, etc., R. Co., 182 
Cal, 652, 189 P 449; Johnson v. State, 
151 App. Div. 361, 130 NYS. 496 [aff 
62 Misc. 15, 116 NYS 253, and_ reh 
den 151 App. Div. 913 mem, 135 NYS 
1120 mem] (because the public in- 
terest is involved). Compare Starke- 
Belknap v. New York Cent. R. Co., 
197 App. Div. 249, 188 NYS 820 [aft 
234 N. Y. 630, 188 NE 425] (holding 
otherwise as to a royal grant. in a 
special form reciting that it is by 
the special favor, certain knowledge, 
and mere motion of the king); Bardes 
v. Herman, 62 Misc. 428, 434, 114 
NYS 1098 [aff 144 App. Div. 772, 
129 NYS 728 (aff 207 N. Y. 745 mem, 
101 NE 1094 mem)] (“The doctrine 
that grants by the sovereign are 
strictly construed is applied only to 
their effect on public rights. So far 
as the jus privatum is concerned, 1 
see no reason for applying this rule 
of construction; for, even if the 
grant extended to low-water mark, 
it was as to the foreshore subject 
to the jus publicum’’). Y 

98. West Virginia Pulp, etc., Co. 
v. Peck, 189 App. Div. 286, 178 NYS 
663 [aff 104. Mise. 172, 171 NYS 
1065]; Thompson v. Ft. Miller Pulp, 
etc., Co., 111 Mise. 477, 181 NYS 714 
{mod on other grounds 195 App. Div. 
271, 186 NYS 817]. 

99. Apalachicola Land, etc., 
McRae, 86 Fla. 393, 98 S 505; Matter 
of West Farms Road, 161 App. Div. 
530, 146 NYS 600 [aff 212 N. Y. 325, 
106 NE 102]; Matter of New York, 
116 Mise. 179, 189 NYS 839 [app 
dism 205 App. Div. 845, 198 NYS 907 
(rey on other grounds 237 N. Y. 275, 
142 NE 662)] (construing a crown 
grant of land on Staten Island in 
connection with the petition there- 
for); Somerville v. New York, 89 
Mjsc. 188, 153 NYS 253 (grant. by 
town), : 

[a] Confirmatory patent.—A pat- 
ent of the United States confirming 
a foreign grant of colonial lands does 
not extend the operation of such 
grant to submerged or tidelands. 
Apalachicola Land, ete., Co. v. Mc- 
Rae, 86 Fla. 393, 98 S 505. 

[b] Where the grantor is a muni- 
cipal corporation (1) holding title to 
land under navigable waters in its 
governmental capacity and as trus- 
tee for the use of the public, “‘it will 
not be presumed to have intended to 
include in its deed of the uplands 
the adjacent land under water in a 
navigable stream unless precise 
words are employed in the convey- 
ance which clearly indicate the pur- 
pose and intent to convey the lands 
under water and to pass the title 
thereto.” Matter of West Farms 
Road, 161 App. Div. 530, 534, 146 
NYS 600 [aff 212 N. Y. 325, 106 NE 
102]. (2) A purehaser of upland 
from a city which owns four hundred 
feet below the low-water mark can- 
not claim the soil under the river 
as a riparian owner. Furman y. New 
York, 7 N. Y. Super. 16 [aff 10 N. Y. 
567]. : 


supra, 
81 Or. 
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sale for | Public Grants. 


thereon 
may en- 


public grant of 


a federal grant 


[c] Bed of river, stream, or lake 
not conveyed.—Danes vy. State, 219 
N.Y. 67, 113 NE 7863 (Smith v, Ro-= 
chester, 92 N. Y. 4638, 44 AmR 393 
(according to the rules of the civil 
law prevailing in the Netherlands 
from whose government the titles in 
question were derived); West Vir- 
ginia Pulp, ete., Co. v. Peck, 189 App. 
Div. 286, 178 NYS 663 [aff 104 Misc. 
172, 171. NYS 1065]; Campbell._v. 
Rodgers, 182 App. Div. 791, 170 NYS 
258 (bed of a creek which is a tidal 
stream and an arm of the sea); 
Johnson v. State, 151 App. Div. 361, 
135 NYS 496 [aff 62 Mise: 15,-116 
NYS 2538, and reh den 151 App. Div. 
913 mem, 135 NYS 1120 mem]; 
Champlain Stone, ete., Co. v. State, 
142 App. Div. 94, 127 NYS 131 [aff 
66 Mise. 434, 1283 NYS 546, and aff 
205 N. Y. 5389 mem, 98 NE 1100 mem]; 
Thompson v. Ft. Miller Pulp, etc., 
Co., 111 Misc. 477, 181 NYS 714 [mod 
on other grounds 195 App. Div. 271, 
186 NYS 817]; Welder v. State, (Tex. 
Civ. A.) 196 SW 868. See Keewatin 
Power Co. v. Kenora, 16 Ont, L, 184 
(a grant by the crown of land bor- 
dering on a tidal river is presumed 
to leave the title to the bed of the 
stream in the crown unless other- 
wise expressed in the grant). 

1. Barney  v. Keokuk, 94 U. S. 
324, 24 L. ed. 224; U. S. v. Ashton, 
170 Fed. 509 [app dism 220 U. S. 
604, 31 SCt 718, 55 L. ed. 605]; Brow- 
ard v. Mabry, 58 Fla. 398, 50 S 826; 
De Merit. v. Robison, 102 Tex. 358, 
116 SW 796 (dictum); Galveston City 
Surf Bathing Co. v. Heidenheimer, 
63 Tex, 559; and cases infra notes 
2-8, 

[a] Actual water line (1) or edge 
or margin of water marks the limits 


of the lands conveyed by some grants: 


or patents (Land y. Brockett, 162 La. 
519, 110 S 740) (2) of uplands bor- 
dering. upon a navigable lake (Craig 
v. White, '187 Cal. 489, 202 P 648; 
Wilkinson v. Watts, 309 Ill. 607, 141 
NE 383) (3) or upon a stream of such 


a width as to come within a statute: 


declaring streams of a certain width 
to be navigable (State v. Black, 116 
Tex. 615, 297 SW. 213 [rev (Civ. A.) 
253 SW 576]; Austin v. Hall, 93 Tex. 
591,.57 SW 563; Burr's. Ferry, etc.,; 
R. Co. v. Allen, (Tex. Civ. A.) 164 
SW 878). 

2. Apalachicola Land, etec., Co. v. 
McRae, 86 Fla. 393, 98 S 505; De 
Lancey v. Piepgras, 138 N. Y. 26, 33 
NE 822; Matter of New York, 116 
179, 189 NYS 8389 [app dism 
205 App. Div. 845, 198 NYS 907 (rev 
on other grounds 237 N. Y. 275, 142 
NE 662)]; and cases infra this note. 

[a] Lands bounded by tidewaters. 
—A grant from the sovereign of 
lands bounded by the sea or by any 
navigable tidewater does not pass 
any title below high-water mark un- 
less either the language of the grant 
or long usage under it clearly indi- 
cates that such was the _ intention. 
U. S. v. Pacheco, 2 Wall. (U. S.) 587, 
17 L, ed. 865; Hagan v. Campbell, 8 
Port..(Ala.) 9, 38 AmD 267; The Mag- 
nolia v. Marshall, 39 Miss. 109; Som- 
erset v. Fogwell, 5 B. & C.: 875, 11 
ECL .719, 108 Reprint 325; Smith vy. 
Stair, 6 Bell App. Cas. 487. 

3. Boston y. Richardson, 105 Mass, 
351 (grant before ordinance of 1647); 
Danes vy. State, 219 N, Y. 67, 113 NE 
786; Campbell vy. Rodgers, 182 App. 


[§§ 260-261. 


A publie grant of land bounded by 
navigable water is to be construed strictly against 
the grantee,®” and in favor of the state.°% 
rily such a grant does not pass title to land under 
water,®® or, in other words, in the absence of lan- 
guage clearly indicating a different intent, title to 
land below high-water mark does not pass by a 


Ordina- 


riparian lands,! such as a crown, 


sovereign,” colonial,’ state, or municipal’ grant, or 


or patent of public lands® located 


Div. 791, 170 NYS 258; Clarke v. 
New York, 165 App. Div. 873, 151 NYS 
714. And see Finch, Pruyn & Co., 
Inc. v. State, 122 Misc. 404, 203 NYS 
165 (colonial patent in question did 


not fix boundary as thread of 
stream).. 

[a] Lands bounded by tidal wa- 
ters——A colonial grant of land 


bounded by the sea, or a navigable 
arm of it, or a navigable river where 
the tide ebbs and flows, in the ab- 
sence of language clearly indicating 
a different intent, carries the title 
only to high-water mark. Tiffany v. 
ry Sas Bay,'209N, Yetaj*102 NE 

oO. 

4. U. S.—Massachusetts v. State, 
271 U. S. 65, 46 SCt 357, 70 L. ed. 
838; Port of Seattle v. Oregon, etc., 
RR: Co., 255 U., 8.°56, 41 “SCt 237, 65 
L. ed. 500. 

Conn.—Church y. Meeker, 34 Conn, 
421; Middletown v. Sage, 8 Conn. 221; 
tre Haven vy. Hemingway, 7 Conn. 

Fla.—Martin v. Busch, 112 S 274. 

Ida.—Northern Pac. R. Co. y. Hir- 
zel, 29 Ida. 438, 161 P 854. 

Towa.—Dashiel v. Harshman, 113 
Iowa 2838, 85 NW 85. 

La.—Louisiana Nay. Co. v. Louis- 
ee Commn., 125 La. 740, 51 

Me.—Knox v. Pickering, 7 Me. 106. 

Mass.—Com. vy. Roxbury, 9 Gray 
451; Lufkin v. Haskell, 3 Pick. 356. 

N. Y.—East Hampton vy. Vail, 71 
Hun 94, 24 NYS 583 [aff 151 N.Y. 
463, 45 NE 1030]. And see Rock- 
away Pac. Corp, y. State, 122 Mise. 
503, 203 NYS 279 [aff 214 App. Div. 
843, 211 NYS 933. (aff 243 N. Y. 556 
mem, 154 NE 603 mem) ] (recogniz- 
ing the rule, but holding that it 
does not apply to a release by the 
state, for a valuable consideration, 
of all its claim and interest in the 
property upon the discontinuance of 
an_ action of ejectment). 

‘SS. C.—State v. Pacific Guano Co., 
2255- (Co 505 

Tex.—Galveston v. Menard, 23 
Tex. 349; Rosborough y. Picton, 12 
qx Civ. A. 113, 34 SW 791, 43 SW 

[a] In Washington (1) a convey- 
ance by the state of uplands abutting 
upon a natural navigable waterway 
conveys no right of any kind in the 
land below high-water mark except 
the limited preferential right con- 
ferred by statute upon the owner of 
the upland to purchase the shore land 
if the state concludes to sell it. Port 
of Seattle v. Oregon, etc., R. Co., 255 
U, S. 56, 41 SCt 237, 65 L. ed. 500: 
(2) Preferential right to purchase 
shore land see supra § 228. 

5. Somerville v. New York, 89 
Misc. 188, 153 NYS 253. 

6. Northern Pac. R. Co. v. Hirzel, 
29 Ida, 438, 161 P 854; Micelli v. An- 
drus, 61 Or, 78, 120 P 737 (dictum); 
Washington Boom Co. v. Chehalis 


Boom Co., 90 Wash. 350, 156 P 24 
(where there is no meander line); 
Brace, etc., Mill Co. vy. State, 49 


Wash. 326, 95 P 278. See Van Sic- 
len v. Muir, 46 Wash, 38, 89 P 188 
(in grants made prior to the adop- 
tion of the state constitution, the 
line of ordinary high water marks 
the boundary only where the navi- 
gable water has not been meandered 
by the government, or the meander 
line runs above the line of ordinary 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


te 


Peeig 


in a territory’ or state.® 


or lake,'® or to low-water mark.'* 


conferred by a federal grant or patent of land 
‘within a territory is a federal question,® and is 


high water, and, where the meander 
line runs below that line, the meéan- 
der line marks the boundary of the 
grant to the upland owner). 

7 U. S.—McGilvra v. Ross, 215 
UNS: 5205, s0SCt 27,)/54° Lx edsi95,; 
Shively v. Bowlby, 152 U. S. 1, 14 
SCt 548, 38 L. ed. 331 [aff 22 Or. 
410, 30 P 154]; Barney v.. Keokuk, 
94 U. S. 324, 24 L. ed. 224; Donovan- 
Hopka-Ninneman Co. v. Hope Lum- 
ber Mfg. Co., 194 Fed. 6438, 115 CCA 
1; Columbia Canning Co. v. Hamp- 
ton, 161 Fed. 60, 88 CCA 224; Carver 
v. San Pedro, ete., R. Co., 151 Fed. 
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Ida.—Miller v. Lewiston-Clarkston 
Canning Co., 35 Ida. 669, 209 P 194; 
Callahan v. Price, 26 Ida. 745, 146 
P 732. 

Minn.—State v. Korrer, 127 Minn. 
60, 148 NW 617,.1095, LRA1916C 139. 

Or.—Astoria: Exch. Co. v. Shively, 
27 Or. 104, 39 P 398, 40 P 92. 

Utah.—State v. Rolio, 262 P 987. 

[a] ‘Tidal or nontidal waters.—(1) 
Patentees from the United States of 
riparian lands do not take title, as 
against a state subsequently admit- 
ted to the Union, to lands below 


high-water mark either in tidal 
(Shively v. Bowlby, 152 U. 8. 1, 14 
SCt 548, 38 L. ed. 331) (2) or non- 


tidal waters (McGilvra v. Ross, 215 
UW. S.-70, 30) *SCt- 2755 4- LD, ed. 969% 
(3) The common law of England by 
which the land under nontidal waters 
belongs to the sovereign is no test 
of riparian rights in the United 
States and does not extend the title 
of a United States patentee of ter- 
ritorial riparian lands to the land 
under water as against the title of a 
subsequently admitted state. Mc- 
Gilvra v. Ross, supra. 

[b] Although a stream has two 
channels separated by an island, but 
with well defined outer banks, the 
patentee takes only to high-water 
mark. Callahan v. Price, 26 Ida. 
745, 146 P 732. 

8. U. S.—Hardin v. Shedd, 190 U. 
S. 508, 23 SCt 685, 47 L. ed. 1156; 
Niles v. Cedar Point Club, 85 Fed. 
45, 29 CCA 5 [aff 175 U.S. 300, 20 
SCt 124, 44 L. ed. 171]. 

Ala.—Mobile Transp. Co. y. Mo- 
bile, 128 Ala. 335, 30 S 645, 86 AmSR 
148, 64 LRA 383 [aff 187 U. S. 479, 
23 SCt 170, 47 L. ed. 266]. 


Arp eeop Louis, - ete, RCo. v. 
Ramsey, 53 Ark. 314, 13 SW 931, 22 
AmSR 195, 8 LRA 559, 

Cal.—Los Angeles v. San Pedro, 


etc., R. Co., 182 Cal. 652, 189 P 449, 
Wright v. Seymour, 69 Cal. 122, 10 
P 323. 

La.—State v. Bozeman, 156 La. 635, 
101 S 4. 

Minn.—Union Depot, 
Brunswick, 31 Minn. 
626. 47 AmR 789. 

Wash.—Hauge v. Walton, 72 Wash, 
554, 131 P 248. 

[a] Presumption of intent.—‘The 
Jands under water where the tide 
ebbs and flows belong to the state 
by virtte of her sovereignty, and 
in the absence of an express show- 
ing to the contrary, it will not be 
presumed that the government of the 
United States intended to convey it.” 
Wrizht v. Seymour, 69 Cal, 122, 126, 
410 P 323 [quot Los Angeles v. San 
Pedro, etc, R. Co., 182 Cal. 652, 654, 
189 P 449]. 

Lack of title in United States sce 


217 N. Y. 


Conwy, 


etc., 
17 NW 


297, 


supra § 211. 


9. Williams v, Utica, 
162, 111 NE 468. 


However, a particular 
grant or patent of riparian lands may be so worded 
and construed as to convey the bed of a stream,°® 
lands underlying coves and bays,!® lands in part 
covered by the navigable waters of a slough," flats,!? 
or land to the middle, center, or thread of a stream 


NAVIGABLE WATERS 


While the title 


rian lands.?8 


[a] hus a patent by the king of 
England during the colonial period 
describing land as lying on _ both 
sides of a river, but afterward giv- 
ing definite boundary lines and stat- 
ing an area sufficient to include the 
bed of the river, carried title to the 
bed of the. stream. Williams v. 
Utica, 217 N. Y. 162, 111 NE 468. 

10. Starke-Belknap:' v. New York 
Cent? Ry Co, LO 2 Appe Divi 249 138 
NYS 820 [aff 234 N. Y. 630, 138 NE 
475] (royal grant). 

11. Hewitt-Lea Lumber Co. v. 
King County, 113 Wash, 431, 194 P 
377, 21 ALR 201 (federal patent 
prior to admission of state). 

12. See Proctor v. Maine Cent. R. 
Co., 96 Me. 458, 52 A 933 (flats in- 
cluded in one of the two town grants 
in question, but not in the other). 

13. U. S.—wWhitaker v. McBride, 
TOT! UES. 610, 225 “SCUs530F 49). Weed) 
857; Hardin v. Jordan, 140 U. S&S. 
871, 11 SCt. 808, 838, 35 L. ed, 428 
(small lake, in Illinois). 

Mo.—Hobart-Lee Tie Co. v. Grab- 
ner, 206 Mo. A, 96, 219 SW 975. 
yon H.—State v. Gilmanton, 9 N. H. 

N. J.—Atty.-Gen. v. Delaware, etc., 
RCo.) 20 INS. 6 ok, s 

N. Y.—Fulton Light, etc., Co. v. 
State, 200 N. Y. 400, 94 NE 199, 37 
LRANS 307 [rearg den 202 N. Y. 543, 
95 NE 1129] (fresh-water river which 
is nonnavigable at law under the 
common-law rule, although naviga- 
ble in fact at points other than the 
one in question); Orendorff v. Steele, 
2 Barb. 126; Fulton Light, ete., Co. 
v. State, 62 Misc. 189, 116 NYS 1000 
(nontidal stream); Van Buren vy, 
Baker, 12 NYSt 209; Varick v. Smith, 
9 Paige 547. And see Stewart v. 


| Turney, 237 N. Y. 117, 142 NE 437, 31 


ALR 960 (recognizing that gener- 

ally a grantee from the state of land 

bordering on a stream or lake takes 

to the center of the stream or lake). 

Pa.—Coovert v. O’Conner, 8 Watts 
Bentley, 


470. 

Wis.—Farris v. 141 Wis. 
671, 674, 124 NW 1008. 

“Tt is settled in this state that 
where the state or nation makes a 
patent, without reservation, of lands 
on a navigable stream, the patentee 
takes title by favor or concession 
of the state to the center of the 
stream midway between banks, re- 
gardless of the navigable channel, 
subject to the rights of the public 
in the stream.” Farris v. Bentley, 
supra, 4 

{a] Presumption.—(1) A crown 
grant of land bordering on a non- 
tidal river, whether navigable or 
not, is presumed to pass to the ri- 
parian owner the title to the bed 
of the stream to the middle line, 
but the presumption may be rebut- 
ted. Patton vy. Pioneer Nav., etc, 
Co., 21 Man. 405; Keewatin Power 
Co. v. Kenora, 16 Ont, L. 184, 186. 
(2) “In England the circumstances 
were such as might justify the 
Courts in holding that in the case 
of non-tidal waters the bed of such 
waters, ad medium filum aque, 
passed with the grant of the ripa- 
rian lands. It is not necessarily a 
rule of the common law, but a con- 
clusion drawn from the intention of 
the parties under the circumstances 
as they existed there. There the 
rivers and lakes which formed the 
boundary of the lands granted were 
small in area and of little impor- 
tance compared with the extent of 
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not to be determined by the laws of a state subse- 
quently admitted to the Union,!® yet federal pat- 
ents, granted after the admission of a state to the 
Union, of lands situated within that state, are to 
be construed and given effect according to the law 
of that state,” and the patentee may have title be- 
low high-water mark where, by the law of the state, 
it attaches as an incident to the ownership of ripa- 
Where a nontidal river forms an 


lands granted, and it was on this 
principle that the bed of the river 
was presumed to be included in the 
grant of the adjoining lands. The 
reverse is the case in Canada. Here 
small tracts of land were granted on 
the banks of the Great Lakes and 
large rivers, in which the public had 
the right of navigation, and it would 
not be consistent with reason and 
common sense to hold that the doc- 
trine as applied in England applied 
here.”” Keewatin Power Co. v. Ke- 
nora, supra, 

14. Massachusetts v. New York, 
271 West S765, cr4 6 SCti 35%) TOY Le. ‘eas 
838; Stewart v. Turney, 237 N. Y. 
117, 142 NE 437,-31 ALR 960 (in 
case of a large navigable lake); Best 
Renting Co. v. New York, 221 App. 
Div. 707, 225 NYS 66; Rockaway Park 
Impr. Co, v. New York, 140 App. Div. 
160, 124 NYS 1096; Rockaway Pac. 
Corp. v. State, 122 Misc. 503, 203 
NYS 279 [aff 214 App. Div. 848, 211 
NYS 933 (aff 243 N. Y. 556 mem, 154 
NE 603 mem)]; Bardes vy. Herman, 
62 Misc. 428, 114 NYS 1098 [aff 144 
App. Div. 772, 129 NYS.723 (aff 207 
N. Y. 745 mem, 101 NE 1094 mem)] 
(according weight to a practical con- 
struction by the parties); Citizens’ 
Electric Co. v: Susquehanna Boom 
Co., (270 ‘Pas 517,113. A 559; - Shaw 
v. Robinson, 263 Pa, 311, 106 A 681. 

15. Brewer-Elliott Oil, ete, Co. v. 
U. S.,' 260 U. S.. 77, 88,.43 SCt 60, 67 
L. ed. 140. 

16. Brewer-Elliott Oil, etc., Co. v. 
U. S., supra. 

“It is not for a State by courts 
or legislature, in dealing with the 
general subject of beds of streams, 
to adopt a retroactive rule for de- 
termining navigability which would 
destroy a title already accrued un- 
der federal law or grant or would 
enlarge what actually passed to the 
State, at the time of her admission.” 
Brewer-Elliott Oil, ete., Co. v. U. S. 
supra. 

17. U. S.—Whitaker v. McBride, 
197. We SibL0; 25) SGb 580; 49) Byes 
857; Hardin v. Jordan, 140 U. S. 371, 
11 SCt 808, 838, 35 L. ed. 428: Dono- 
van-Hopka-Ninneman Co. v. Hope 
Lumber Mfg. Co., 194 Fed. 648, 115 
CCA 1; Hall v. Hobart, 186 Fed. 426, 
108 CCA 348. 

Ida.—Miller v. Lewiston-Clarkston 
Canning Co., 35 Ida. 669, 209 P 194; 
Lattig v. Scott, 17 Ida. 506, 107: P 
47 [rev on other grounds 227 U. S. 
229, 33 SCt 242, 57 L. ed. 490, 44 
LRANS 107]. 
ora ake v. Keokuk, 4 Iowa 
Kan.—State v. Akers, 92" Kan, 169, 
140 P 637, AnCasl1916B 543 [aff 245 
U.S. 154, 38 SCt 55, 62 L. ed. 214]. 

La.—Producers’ Oii Co. v. Hanszen, 
132 La, 691, 61,S 754 [aff 238 U.S. 
325, 35 SCt 755, 59 L. ed. 1830]. 

Minn.—Lamprey v. State, 52 Minn. 
181, 53 NW 1139, 38 AmSR 541, 18 
LRA 670. 

Wash.—Bernot  v. Morrison, 81 
penne 538, 143 P 104, AnnCas1916D 
Wis.—Farris v. Bentley, 141 Wis. 
671, 674,.124 NW 1008. 

See also Boundaries § 51. 

“Where the United States grants 
lands bounded by streams and makes 
no reservation or restriction, the 
grant will be given effect according 
to the law of the state in whick the 
land lies.” Farris v. Bentley, supra. 

18 U. S.—Donovan-Hopka-Ninne- 
man Co. v. Hope Lumber Mfg. Co., 


? 
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international boundary, it has been held that a state 
grant passes title only to the shore.'® 

[§ 262] b. Private Conveyances?°—(1) In General. 
Where particular lands under water are owned by 
the state,24 they do not pass by a private convey- 
On the other hand, where 
land under water is owned by the owner of the 
adjacent upland,?* the land under water,?* so far 
as the grantor owns,?> will pass by a conveyance 
of the upland in the ordinary form bounding the 
land only by the water, or where it is included in 
a more specific deseription,?® although not where it 
is not included within such description.?* 
The transfer of the 
shore land after application by the owner to pur- 
chase tidelands does not convey the subsequently 
acquired title to the latter, except in so far as 


ance of the uplands.”? 


Subsequently acquired title. 


194 Fed, 643, 115 CCA 1; Hall v. Ho- 
bart, 186 Fed. 426, 108 CCA 348. 

Ida.—Lattig v. Scott, 17 Ida. 506, 
107 P 47 [rev on other grounds 227 
Un (Se 229 338) SCt: 2427 6.77 Li, sed. 4910; 
. 44 LRANS 107]. : 

Mich.—Butler v. Grand Rapids, 
etc., R. Co., 85 Mich. 246, 48 NW 569, 
24 AmSR 84. 

Mo.—Cooley v. Golden, 117 Mo. 33, 


23 SW 100, 21 LRA 300 [aff 52 
Mo, A. 229]. ; 
Wis.—Farris v. Bentley, 141 Wis. 


671, 124 NW 1003; Chandos v. Mack, 
77 Wis. 578, 46 NW 803, 20 AmSR 
139, 10 LRA 207. 2 

Law governing state or riparian 
ownership of submerged lands gen- 
erally see supra § 209. 

Riparian ownership, in particular 
states, of land under water see supra 

217. 

: 19.. Kingman y. Sparrow, 12 Barb. 
201 [rev on other grounds 1 N. Y. 
242]; Matter of Niagara State Reser- 
vation, 16 AbbNCas (N. Y.) 191 [aff 
37 Hun 537]; Hensler v. Hartman, 
16 AbbNCas (N. Y.) 176 note. 

20. Boundaries of lands abutting 
waters and watercourses generally 
see Boundaries §§ 51-82. 

21. See supra §§ 213-215. 


22. Wenig v. .Cedar Rapids, 187 
Iowa 40, 173 NW 927; Commercial 
Waterway Dist. Comrs. v. Seattle 


Factory Sites Co.,.76 Wash. 181, 135 
P 1042. 


23. See supra § 217. 
24. Watson v. Peters, 26 Mich. 
508; Rasmussen v. Walker Ware- 


house Co., 68 Or. 316, 186 P 661. 

[a] Line on plat.—v(1) The rule 
stated in the text is not varied by 
the fact that the boundary on the 
water is defined by a line on a plat 
instead of by words which would 
convey the same meaning. Watson 
v. Peters, 26 Mich. 508; RasSmussen 
vy. Walker Warehouse Co., 68 Or. 
316, 136 P 661 [foll Kronenberg v. 
Walker Warehouse Co., 68 Or. 331, 
136 P 666]. (2) Separation of up- 
Jand and submerged land or riparian 
rights by plat see infra §§ 276, 277. 

25. Wardell v. Commercial Water- 
way Dist.; 80 Wash. 495, 499, 141 P 
1045; Polson v. Aberdeen, 44 Wash. 
L565, 01577 (87 P* 73: 

“After the title to shore land or 
the bed of a stream has passed from 
the state into private ownership, 
there seems to be no reason why a 
conveyance by an upland proprietor 
of land, describing it as bounded by 
a cervain stream, in the absence of 
a reservation, should not convey all 
the land which such proprietor owns, 
even to the thread of the stream, if 
he should own so far.” Wardell v. 
Commercial Waterway Dist., supra. 

‘“Where land is conveyed described 
as bounded by, or upon, or as run- 
ning to, or along the sea or shore 
or bank of a river or stream, the 
grant carries the entire estate of 
the grantor, whether limited by high 
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cific. steamboat 


Bank or Shore. 


or low water mark, or by the thread 
of the stream.” Palson-v. Aberdeen, 
supra (stating and recognizing the 
rule, but holding it inapplicable, the 
lots in question being particularly 
described without reference to a 


Presumption.—‘When a _ pri- 
vate individual grants property be- 
longing to him and bounds it gen- 
erally by a natural stream, the pre- 
sumption is that he does not intend 


to reserve any land between the up-- 


land and the stream, and the grant 
will carry the title to the grantee so 
far as the grantor owns, unless the 
shore land or bed of the stream be 
expressly reserved from the grant.” 
Wardell v. Commercial Waterway 
Dist., 80 Wash. 495, 497, 141 P 1045. 

Application of rule where grantor 
owns to: 

Low-water mark see infra § 265. 
Thread of stream see infra § 266. 

26. New York Dock Co. v. Flinn- 
O?Rourke Co., Inc., 121 Mise. 155, 200 
NYS 347; and cases infra this note. 

[a] Grant of lands described by 
metes and bounds carries with it 
lands under water within the bounds. 
Coudert v. Underhill, 107 App. ‘Div. 
335, 95 NYS 134; Rogers v. Jones,-1 
Wend. (N. Y.). 237, 19 AmD 493. 

[b] Lines including river.—If the 
lines of a grant of land include a 
navigable river, soil covered by the 
river and owned. by the grantor will 
pass to the grantee. Browne v.. Ken- 
nedy, 5 Harr. & J. (Md.) 195, 9 AmD 
503; Peo. v. Schermerhorn, 19 Barb. 
(N. Y.) 540. 

[c] “Lot” of specified acreage.— 
“Where the land bordering on a lake 
is -conveyed as a ‘lot’ containing a 
number of acres, the owner takes 
as a riparian owner, and owns the 
land under the water far enough 
from the shore to make out the full 
subdivision in which his land is de- 
scribed as being situated. In this 
ease the land is described as lots 1 
and 2 of section 34. Therefore the 
deed conveyed the land underneath 
the waters of the lake to the section 
line of section 34.’ Knickerbocker 
Ice Co. v. Surprise, 53 Ind. A. 286, 
97 NE 357, 360, 99 NE 58. 

27. Rivas v. Solary, 18 Fla. 122; 
Lansing v. Smith, 4 Wend. (N. Y.) 
9, 21 AmD 89; and cases infra this 
note. 

[a] Shore as boundary.—‘“If a de- 
scription in a deed is made by metes 
and bounds, and indicates the shore 
of a lake as one of the boundary 
lines, Such deed conveys no rights to 
the land covered by the waters of the 
lake.’”’ Knickerbocker Ice Co. v. Sur- 
prise, 53 Ind. A. 286, 97 NE 357,, 361, 
99 NE 58, 

[b] Bank as boundary. — (1) 
Where the boundary line of land is 
located in a conveyance as along 
the bank of a stream, the parties to 
he conveyance will be held to have 
intended to limit the land conveyed to 


—[§§ 261-263 


/ 


included in the grant.?8 ‘i 
Grant of steamboat landing. A grant of a spe- 


landing with adjoining land de- 


seribed by metes and bounds is to be distinguished 
from a grant of a general steamboat landing ap- 
purtenant to any of the grantor’s lands not included 
within the deed,?9 and upon the destruction of the 
land granted by erosion, the grantee does not have 
a right.to use any of the grantor’s remaining land 
for the purpose of landing boats.°° 

[§ 263] (2) As Conveying Particular Lands—(a) 


In the absence of provisions in the 


deed showing a contrary intent, a deed of land abut- 
ting on tidal or nontidal waters passes whatever 
title the grantor has to the bank or shore;*! but 
title to the shore does not pass where it is excluded 
by the descriptive terms of the conveyance.*? 


that within the boundary line and 
not to include land within the bed 
of the stream. Johnson y. State, 151 
App. Div. 361, 135 NYS 496 [aff 62 
Mise. 15, 116 “NYS 253, and reh den 
151, App. Div. 913 mem, 135 NYS 
1120 mem]. (2) Under plats describ- 
ing certain additions as running “to 
the right bank of the Duwamish 
river,” a navigable river, “thence up 
stream with the meanders of said 
right bank,” and also describing the 
boundaries as extending “to the 
meanders of Duwamish River,” the 
title of purchasers according to such 
plats extended only to the bank of 
the river, whether the meanders were 
in the bed or upon the bank. Newell 
v. Loeb, 77 Wash. 182, 137 P 811. 

28. Parker v. Taylor, 7 Or. 435. - 

Mortgage of upland as covering 
subsequently acquired submerged 
land see Mortgages § 400. 

29. Brown v. Threlkeld, 154: Ky. 
833, 159 SW 595. 

30. Brown v. Threlkeld, supra. 

31. U. S.—Boston v. Lecraw, 17 
How. 426, 15 L. ed. 118; McDonald v. 
Whitehurst, 47 Fed. 757 [aff 52 Fed. 
633, 3 CCA 214]; Thomas vy. Hatch, 
23 F. Cas. No. 13,899, 3 Sumn: 170. 

Ala.—Hess v. Cheney, 83. Ala. 251, 
3 SP791e " 

Me.—Whitmore y. Brown, 100 Me. 
410, 61 A 985; Erskine v. Moulton, 84 
Me. 243, 24 A 841; Snow v. Mt. Desert 
Island Real Est. Co., 84 Me. 14, 24 A 
429, 30 AmSR 331, 17 LRA 280; Bab- 
son v. Tainter, 79 Me, 368, 10:A 63; 
King v. Young, 76 Me. 76, 49 AmR 
596; Dillingham y, Roberts, 75 Me. 
469, 46 AmR 419; Pike vy. Monroe, 36 
Me. 309, 58 AmD 751; Partridge v. 
Luce, 36 Me. 16; Winslow vy. Patten, 
34 Me, 25; Low v. Knowlton, 26 Me. 
128, 45 AmD 100; Moore v. Griffin, 
22 Me. 350; Lapish v. Bangor Bank, 
8 Me. 85. 

Mass.—Litchfield v. Scituate, 136 
Mass. 39; Hathaway vy. Wilson, 123 
Mass. 359; Cook v. Farrington, 10 
Gray 70; Com, v. Roxbury, 9 Gray 
451; Porter v. Sullivan, 7 Gray 441; 
Harlow v. Rogers, 12 Cush. 291; 
Green v. Chelsea, 24 Pick. 71; Barker 
v. Bates, 13 Pick. 255, 28 AmD 678; 
Com. v. Charlestown, 1 Pick. 180, 
11 AmD 161; Storer vy. Freeman, 6 
Mass, 435, 4 AmD 155; Adams _ v. 
Frothingham, 3 Mass. 352, 3 AmD 
151; Austin v. Carter, 1 Mass, 231. 

N. Y.—Oakes v. De Lancey, 71 Hun 
49, 24 NYS 539 [aff 143 N. Y. 673, 39 
NE 21]; New York v. Hart, 16 Hun 
380 [aff 95 N. Y. 443]. ; 

Oh.—Busch v. Wilgus, 24 OhNPNS 
209, 217 [quot Gyo, 

Pa.—Jones v, Janney, 8 Watts & 
S. 436, 42 AmD 309: Risdon vy. Phila- 
delphia, 18 WklyNC 73. é 

Presumption of conveyance to ex- 
tent of grantor’s rights see Boun- 


daries § 52. 
3@. McLellan v. McFadden, 114 
Me. 242, 95 :-A 1025; Whitmore: v. 


Brown, 100 Me. 410, 61 A 985. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


beste 


-§§ 264-266] 


[§ 264] (b) Flats. Flats may pass by a grant or 
plands,?* unless they are ex- 
cluded by the terms of the grant, properly con- 
The flats are not included where the 
language of the deed shows a contrary intent,** as 
where the deed bounds the land conveyed by high- 
water mark,®° or by fixed lines excluding the ad- 
joining flats,37 or by a. fixed monument on the 
So a conveyance of land ‘‘to’’ the shore 


conveyance of the 


strued.?4 


bank.#8 
or water does not inelude flats.®° 


[§ 265] (3) As Conveying Lands to Particular 
‘Points—(a) High or Low Water Mark or Water’s 
A particular private grant or conveyance of 
upland may operate to pass ‘title at least to low- 


Edge. 


33. Haskell v. Friend, 196 Mass. 
198, 81 NE 962 (construing a deed 
containing an ambiguity in the -ear- 
lier part of the description which 
was removed by the latter part). 

[a] Harbor as boundary.—W here 
the land is described as bounded by 
a harbor, the flats in front of the 
harbor pass by the deed. Mayhew v: 
lg sete 17 Pick, (Mass.) 357, 28 AmD 


[b] Proof of possession.— Where 
a lost deed of upland is presumed 
from long-continued possession, it 
will carry the flats as appurtenant 
without proof of actual possession, 
unless there is evidence showing a 
Separation of the title to the two. 
Valentine v. Piper, 22 Pick. (Mass.) 
85, 38 AmD 715. 

34 Barri v. Schwarz Bros. Co., 93 
Conn. 501, 107 A 3; McLellan v. Mc- 
Fadden, 114 Me. 242, 95 A 1025; 
Whitmore v. Brown, 100 Me. 410, 61 
A 985; Proctor v. Maine Cent. R. Co., 
96 Me. 458, 52 A 933. 

[a] A reference in the deed to a 
map, platting mud flats as separate 
lots from the land conveyed, excludes 
such flats from the grant. Barri v. 
eee Bros: Co:;, 93°Conn. "501, 107 


35 

35. Sinford v. Watts, 123 Me. 230, 
122 A 573; Montgomery v. Reed, 69 
Me. 510; Nickerson v. Crawford, 16 
Me. 245; Lapish v. Bangor Bank, 8 
Me. 85; Chapman v. Edmands, 3 
Allen (Mass.) 512. 

36. Dunlay v. Stetson, 8 F. Cas. 
No. 4,164, 4 Mason 349; Clancey v. 
Houdlette, 39 Me. 451; Lapish v. Ban- 
gor Bank, 8 Me. 85. 

37. Simons v. French, 25 Conn. 
346; Whitmore v. Brown, 100 Me. 
410, 61 A 985. 

38. Thomas v. Hatch, 23 F. Cas. 
No. 13,899, 8 Sumn, 170. 

39. Sinford v. Watts, 123 Me. 230, 
122 A 573; Brown v. Heard, 85 Me. 
294, 27 A 182: Montgomery v. Reed, 
69 'Me. SFO Storer v. Freeman, 6 
Mass. 435, 4 AmD 155; Parker’ v. 
BMltoty ab U.4."C; (Po 470. 

“To” as word of exclusion gen- 
erally ae Boundaries § 5, 

40. S.—Spreckles v. Brown, 212 
Uns ob8, 29 SCt 256, 58 L. ed. 476. 

Me.—Dilingham v. Roberts, 75 Me. 
469, 46 AmR 419. 

N. Y.—Morse v. Swanson, 129 App. 
Div. 835, 114 NYS 876 (of lake), 

Or.—Rasmussen v. Walker Ware- 
house Co., 68 Or. 316, 136 P 661 [foll 
Klronenberg v. Walker Warehouse 
Co;, 685 Or.3317 186 P6667; 


Tenn.—Martin v. Nance, 3 Head 
649. 
[a] Thus (1) “the right of exten- 


sion to low-water mark” conferred in 
a conveyance of the upland carries 
title to land between the upland as 
described and low-water mark. 
Spreckles v. Brown, 212 U. S. 208, 
29 SCt 256, 53 L. ed. 476. (2) Also, 
where a deed bounded the premises 
on one side by the seashore at high 
water mark, “including all the privi- 
lege of the shore to low water mark,” 
the grantee took the fee in the land 
between high and low water marks. 
Dillingham v. Roberts, 75 Me. 469, 
46 AmR 419. (8) A riparian owner 
on:a navigable stream takes title to 
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ordinary low-water mark, even 
though the description calls for a 
corner on the bank above low-water 
mark, where it is not shown that a 
line was run and marked on the bank 
as the true boundary. Martin v. 
Nance, 3 Head (Tenn.) 649. (4) The 
grantees hold to low-water mark, 
notwithstanding they are pounded 
“by stakes and stones on the bank 
of the river.’”’ Hart v. Hill, 1 Whart. 
(Pa.) 124. 

41. U. S.—Leary v. Jersey City, 
189 Fed. 419 [aff 208 Fed. 854, 126 
CCA 12 (aff 248 U, S. 328, 39 Sct a a 
63 L. ed. 271)]; Thomas v. Hatch, 23 
RY Cass No: 13, 899, 3 Sumn, 170; 
Peabody v. U. S., 46 Ct. Cl, 39 [aff 
sores S., 530; 34 -SCt 159; 58 Li. ‘ed. 

Ala.—Hess v. Cheney, 83 Ala. 251, 
So) gee 

Me.—Snow v. Mt. Desert Island 
Real Est. Co., 84 Me. 14, 24.A 429, 
30 AmSR 331, 17 LRA 280; Babson 
v. Tainter, 79 Me. 368, 10 A 638; King 
v. Young, 76 Me. 76, 49 AmR 596. 

Mass.—Boston vy. Richardson, 105 
Mass. 351; Saltonstall v. Boston Pier, 
7 Cush. 195; Jackson v. Boston, etc., 
R. Corp., 1 Cush. 575; Green v. Chel- 
sea, 24 Pick. 71; Storer v. Freeman, 
6 Mass. 435, 4 AmD 155. 

Mich.—La Porte v. Menacon, 220 
Mich. 684, 190 NW 655. 

Minn.—Schurmeier v. St. Paul, etc., 
R. Co., 10 Minn. 82, 88 AmD 59 [aff 
7 Wall. 272, 19 L. ed. 74]. 

Miss.—The Magnolia vy. Marshall, 
39 Miss. 109. 

N. Y.—Oakes v. De Lancey, 71 Hun 
49, 24 NYS 539 [aff 143 N. Y. 673, 39 
NE 21]; Child v. Starr, 4 Hill 369. 
But see Jarvis v. Lynch, 91 Hun 349, 
36 NYS 220 [aff 157 N. Y. 445, 52 NH 
657] (a description of a tract of land 
naming the Harlem River as one of 
its boundaries does not necessarily 
include land lying between high and 
low water marks on such river). 

Oh.—Lamb v. Rickets, 11 Oh. 311. 

Pa.—Wood v. Appal, 68 Pa, 210. 


W. Va.—Brown Oil Co. v. Cald- 
well, 35 W. Va. 95, 13 SE, 42, 29 
AmSR 793. 


[a] “Sea or beach.”—A deed of 
land bounded on one side “‘by the sea 
or beach’ includes the land lying be- 
tween high and low water marks. 
Doane v. Willcutt, 5 Gray (Mass.) 
328, 66 AmD 369. 

[b] Shore of lake.—Although the 
word ‘shore’ correctly applies only 
to the land adjacent to tidal waters, 
a grant to the ‘shore’ of a lake 
means to the water’s edge at its 
lowest mark. La Porte v. Menacon, 
220 Mich. 684, 190 NW 655. 

42. Wenig v. Cedar Rapids, 187 
Iowa 40, 173 NW 927; Sinford v. 
Watts, 123 Me. 230, 122 A 573; Jacob 
v. Oyster Bay, 78 Misc, 283, 1382 NYS 
657 [aff 155 App. Div. 9138 mem, 140 
NYS 1124 mem (aff 213 N. Y. 661 
mem, 107 NE 1079 mem) J. 

43. Van Deventer V. Lott, 180 Fed. 
378, 1038 CGA 524 [aff 172 Fed. 574] 
(ocean) ; Hunter v. Van Keuren, 130 
Misc. 599, 604, 224 NYS 153. 

‘Where the description in a deed 
bounds the lands by navigable bodies 
of water where the tide ebbs and 
flows or by the shore or shore line 


beach” 


[45 C.J.] 569 


water mark,*° as where the boundary is the water 
or shore, and the grantor owns to low-water line,** 
or it may be so worded and construed as to pass 
title only to high-water mark,*# as where it makes 
tidal water,*? high-water mark,** or the ‘‘beach’’*® 
the boundary. Also a particular conveyance may 
be construed to carry title only to the edge of a 
stream,*® as where no part of the bed of the stream 
has ever been granted by the state.*7-*§ 

[§ 266] (b) Thread of Stream. 
owns to the thread of the stream, a grant of ripa- 
rian land includes the title to the bed up to the 
thread of the stream,*® unless the deed or other 


If the grantor 


thereof, the fee ends at the high- 
water mark.’ Hunter v, Van Keu- 
ren, supra, 

Presumption of limitation to high- 
water mark see Boundaries § 53. 

44. Dunlap v. Siero 8 F. Cas. 
No. 4,164, 4 Mason 349 

[a] With grant of privileges.— 
The fact that a deed conveying land 
“to high water mark” on the bank 
of a river also granted “all the privi- 
leges of water and landing to the 
same: belonging” does not operate to 
extend the bounds of the land con- 
veyed beyond high-water mark. 
rere v. Stetson, 8 F. Cas. No. 
4,164, 4 Mason 349. 

45. Newkirk vy. Sherwood, 89 Conn. 
598, 94 A 982; Castor v. Smith, 211 
Mass. 473, 98° NE 31; Litchfield v. 
Ferguson, 141 Mass. 97, 6 NE 721; 
Litchfield v. Scituate, 136 Mass. 39; 
Niles v. Patch, 13 Gray (Mass.) 254. 

[a] Rule applied—A conveyance 
which makes the ‘‘upper edge of the 
a boundary, and which ex- 
pressly provides that ‘no part of,the 
beach is hereby conveyed,” conveys 
only to the line of mean high-water 
mark. ‘Castor v. Smith, 211 Mass. 
473, 98 NE 31. 

46. See Boundaries §§ 64, 78. 

47-48. Peo. v. New York, etc., 
Power Co., 219 App. Div. 114, 219 
NYS 497. And see Hazen vy. Perkins, 
92-Vt,.-414,°105 A 249, 23 ALR -748 
(private grants of land bounding 
upon a lake whose waters are public, 
and the bed or soil of which is owned 
by the people of the state, pass title 
only to the water’s edge, or to low- 
water mark if there is a definite low- 
water line). ' 

49. U. S.—Archer v. 
Sand, -etc.,- Co., 233 U. S. 60, 34 SCt 
567, 58 L. ed. 850; U. S. v. Chandler- 
Dunbar Water Power Co., 229 U. S. 
53, N88” SCt "667! <b? Lae ed.’ L063) = st. 
Louis v. Rutz, 138 U.S. 226, 11 SCt 


Greenville 


337, 34 L. ed. 941 [aff 35 Fed. 188]; 


U. S. v. Hayes, 20 F. (2d) 873; Dono- 
van-Hopka-Minneman Co. vy. Hope 
Lumber Mfg. Co., 194 Fed. 6438, 115 
COAPT 

Ill.—Sikes v. Moline Consumers’ 
Co., 293 Till. 112, 127 NE 342; Peo. v. 
Heonomy Light, etc., Co., 241 Ill. 290, 
89 NE 760 [writ of error dism 234 
U. S. 497, 34 SCt 973, 58 L. ed. 1429]; 
Chicago v. Van Ingen, 152 Ill. 624, 38 
NE 894, 43 AmSR 285. 

Ky.—Reichert v. Ellis Ferry Co., 
184 Ky. 150, 211 SW 403; Caughlin 
v. Wilson, 167 Ky. 35, 180 SW 40; 
Wilson v. Watson, 144 Ky. 352, 138 
SW 283, AnnCas1913A 774; Williams- 
burg Boom Co. v. Smith, 84 To ea 
SW 765, 8 KyL 369; Berry Vv. Snyder, 
3 Bush 266, 96 AmD 219. 

Me.—Granger v. Avery, 64 Me. 292; 
Brackett y. Persons Unknown, 53 Me. 
238, 87 AmD 548. 

Md.—Bowie v. Western Maryland 
R. Terminal Co., 1383 Md. 1, 104 A 461. 


Mass.—McDonald y. Morrill, 154 
Mass. 270, 28 NE 259; Lunt v. Hol- 
land, 14 Mass, 149. 

Mich.—Fletcher v. Thunder Bay 
River Boom Co., 51. Mich. 277, 16 
NW 645; Cole v. Wells, 49 Mich. 
450, 18 NW 813. 


Miss.—The Magnolia v. Marshall, 
39 Miss. 109. 
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[45 C.J] 


conveyance clearly shows a contrary intention, as 
where it expressly makes the shore line,** or a so- 
called ‘‘high-water mark’’ arbitrarily and artifi- 
cially fixed above the ordinary high-water mark,” 
the boundary; but even though title to the center 
of the stream may pass,°* the parties to the contract 
of sale may not contemplate that the vendee shall 
pay for the land between low-water mark and the 


center of the stream.>* 


[§ 267] 3. As Conveying Islands.*° : 
conveyance of riparian land ineludes islands up to 
the line of the grantor’s ownership of the bed of 
the stream, where they are not expressly reserved,® 
but it does not include islands where the ownership 
of the grantor extends only to high-water mark,°? 
and it is held that a conveyance of land on a natural 


lake does not include islands.°® 


Government grant or patent.°® Where the govern- 


ment conveys land on the bank 


stream without reservation, all unsurveyed islands 
between the middle line of the stream and the bank 
pass by the grant,®° in’a state where a riparian 
proprietor has title to the middle or center of the 
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of title by a subsequent survey®? and grant®* of 
the islands, in the absence of 4 showing that they 
were left unsurveyed by fraud®* or mistake;® but 
where an island is surveyed and platted as such, 
a patent to land on the bank does not include the 
island,®® especially where the mainland and the 
island are purchased by different parties as dis- 
tinct tracts;°7 and a large unsurveyed island of 


stable formation is not embraced in patents de- 


A grant or 
stream.°® 


scribing lots or fractional lots on the bank of a 


State grant or deed. A state will be held to have 
parted with the title to certain land where, although 
such land is now an island, it was at the time of a 
prior public grant a part of the mainland and within 
the terms and description of the grant;°® but it is 


held that a deed by the state to ‘‘all of’ a certain 


of a navigable 


stream,®! and the riparian owner cannot be divested 


N. H.—Sleeper v. Laconia, 60 N. 
H. 201, 49 AmR 311. 

N. J.—Paterson v. East Jersey 
Water Co., 74 N. J. Eq. 49, 70 A 472 
[aff 77 N. J. Eq. 588 mem, 78 A 1134 
mem] (fresh-water river); Kanouse 
Re SED OM Se 48 N. J. Ea. 42, 21 A 
197. 

N. Y.—Archibald v. New York 
Cent,), ete... KR... Cog. LbT, No Jt¥ 7-574, -b2 
NE 567; Demeyer v. Legg, 18 Barb. 
14; Walton v. Tifft, 14 Barb, 216; 
Child v. Starr, 4 Hill 369; Luce v. 
Carley, 24 Wend. 451, 35 AmD 637; 
Canal Comrs. v. Peo., 5 Wend. 423. 

Oh.—Lake Shore, ete. R. Co. v. 
Platt, 254, 41 NE 248, 
29 LRA 52; Day v. Pittsburg, etc., 
R. Co., 44 Oh. St. 406, 7 NE 528. 

Tenn.—Martin v. Nance, 3 Head 
649. 

4 Pett OneS v. Pettibone, 2. Wis. 

08. 

[a] Rule applied.—(1) Where a 
river is named as a boundary, the 
deed carries title to the land under- 
neath the water to the thread of the 
channel. Sikes v. Moline Consumers’ 
COOi,,.2982 T1112. 27 NE 3:42.: of2) 
“Where the line of a grant runs to 
the bank of a stream and by it or 
along the stream or the bank, the 
grant extends to the middle thread of 
the stream, unless there is something 
in the description which clearly ex- 
cludes the intermediate space _ be- 
tween the edge of the bank of the 
stream and the thread of the stream.” 
Caughlin vy. Wilson, 167 Ky. 385, 41, 
180 SW 40. (3) If a deed to land 
bordering on an artificial lake created 
by the damming of a stream bounds 
land simply by the lake, the 
grantee takes to the thread of the 
original stream. Mad River Co. v. 
Pracney, 100 Conn. 466, 123 A 918, 

Presumption where river or stream 
nontidal see Boundaries §§ 61, 63. 

Riparian ownership to middle of 
stream generally see supra § 217, 

50. Wilson v; Harrisburg, 107: Me. 
207, 77 A 787. 

51. Freeman v. _Bellegarde, 108 
Cal. 179) 419 PP» 289,49 AmSR 76; 
Wilson v. Harrisburg, 107 Me, 207, 
77 A 787; Southern R. Co. v. Archer, 
120 Miss. 376, 82 S 261; Geneva v. 
Henson, 195 N. Y. 447, 88 NE 1104; 
Babcock v. Utter, 1 Abb. Dec. (N. Y.) 
27, 1: Keyes 115, 397, 32, HowPr. 439. 

52. Paterson vy. East Jersey Water 
Co., 74.N. J. Eq. 49, 70 A 472 [aff 
77 N. J. Ha. 588 mem, 78 A 1134 
mem]. 

53. See supra text and note 49. 

54. Holbert v. Edens, 5 Lea 


(Tenn.) 204, 40 AmR 26. 

fa] Sale by acre.—Where land 
bounded on a navigable stream is 
sold by the acre, at a fixed price per 
acre, it is intended that the vendor 
shall convey to ordinary low-water 
mark and that the vendee shall not 
pay for the acreage between ordinary 
low-water mark and the center of the 
stream’ and actually covered by the 
water, although the proprietary of 
the soil under water usque filum 
acque will pass with the ownership 
of the adjacent banks. Holbert vy. 
Bes 5 Lea (Tenn.) 204, 40 AmR 
6 


55. Transfer or alienation of isl- 

SRC nemelse: 4 see supra § 257; infra 
Td, 

56. Canal Comrs. v. Peo., 5 Wend. 
(N. Y.) 423; Miller vy. Mann, 55 Vt. 
475 (up to, but not beyond, thread 
of main channel); Sliter v. Car- 
penter, 123 Wis. 578, 102 NW 27. 

[a] Conveyance with “all acre- 
tions or made land (1) pertaining to” 
the tract includes a large island 


forming in the river. Cox vy. Phil- 
lips, 277 Fed. 414, 415 [certiorari den 
66 L. ed. 799 mem]. (2) A descrip- 
tion of the acreage in a conveyance 
tions, does not exclude.a large island 
of unknown acreage forming in the 
limitation but intended to apply ‘to 
the mainland only. Cox vy. Phillips, 
57. Winford v. Griffin, 1 F. 
224; Brickell v. Trammel, 77 Fla. 
58. Wilkinson v. Watts, 309 Ill. 
607, 141 NE 3838. 
flowed islands as including island 
see Public Lands, [82 Cyc 905]. 
. S—vU. S 
bar Water Power Co., 209 U. S. 447, 
28 SCt 579, 52 L. ed. 881; Whitaker 
530, 49 L, ed. 857; Hall v. Hobart, 186 
Fed. 426, 108 CCA 348. 
124.6 7)1. 

542, 16 NE 917, 7 AmSR 388. 

Mich.—Butler v. Grand Rapids, 
569, 24 AmSR 84. 

Minn.—St. Paul, etc., R. Co. vy. First 
31,.49 NW 3808. 

Wis.—Farris v. Bentley, 141 Wis. 
land, 120 Wis, 72, 97 NW 499; Chan- 
dos v. Mack, 77 Wis. 573, 46 NW 803, 


258 U. S. 628 mem; 42 SCt 461 mem, 
of land on a river, with all accre- 
river, the description not being a 
supra. 
(2a) 
544, 82 S 221. 
59. Grant of swamp and over- 
. v. Chandler-Dun- 
v, McBride, 197,.U..Si«510, 25° SCt 
‘Tll—Fuller v. Dauphin, 
etc., R. Co., 85 Mich. 246, 48 NW 
Div. St. Paul, etc. R. Co. 26 Minn. 
671, 124 NW 10038; Franzini v. Lay- 
20 AmSR 139, 10 LRA 207, 


section through which a navigable river runs covers 
only the lands shown by the government survey,’® 
and not an unsurveyed island."* 

[§ 268] 4. As Conveying Riparian Rights’’—a,. In 
General. A transfer of upland bordering on naviza- 
ble waters passes 


the riparian rights of the 


[a] Thus patent from- the 
United States, describing the land 
granted as bounded by the St. Mary’s 
River forming the _ international 
boundary of Michigan carries with it 
the title to small, unsurveyed islands 
on the American side of the boundary 
line where, under the laws of the 
state, a grant of land bounded by a 
stream, whether navigable in fact or 
not, carries with it the bed of the 
stream to the center of the thread. 
U. S..v. Chandler-Dunbar Water 


a 


/Power Co., 209 U. S. 447, 28 SCt 579, 


52 L. ed. 881. 

[b] Although the patented land 
itself may be an island surrounded 
by two channels of the river the 
patentee has all the rights of a 
riparian owner in the channel lying 
opposite his banks, including an un- 
surveyed island, if, as riparian owner, 


he is entitled thereto by the laws 
of the state. Whitaker v. McBride, 
an U.. S. 510, 25 SCt 530, 49 L. ed. 

61. See supra § 217. 

62. Farris v. Bentley, 141 Wis. 
671, 124 NW 1003. 

63. Farris v. Bentley, supra. And 
see cases supra note 60. 

64 Farris v. Bentley, 141 Wis. 
671, 124 NW 1008. 

65. Farris v. Bentley, supra. 
Ay ih James v. Howell, 41 Oh. St. 

67. Wilson v. Watson, 144 Ky. 352, 


138 SW 2838, AnnCas1913A 774; Wig- 
genhorn v. Kountz, 23 Nebr. 690, 37 
NW 603, 8 AmSR 150. 

68 Moss v. Ramey, 239 U. S. 
538, 36 SCt 188, 60 L. ed. 425; Scott 
v. Lattig, 227 U. S. 229,-88 SCt 242, 57 
L, ed, 490, 44 LRANS 107; Callahan 
v. Price, 26 Ida. 745, 146 BP. .732. 

[a] Nonnavigable channel between 
mainland and island.—Where a gov- 
ernment patent to land describes the 
same by lots, and refers to the offi- 
cial plat which shows that the land 
is bounded by a navigable river, the 
title does not include an island, al- 
though the channel between it and 
the mainland is not navigable. State 
v. Nolegs, 40 Okl. 479, 189 P 943. 

69. State v. Macken, (Tex. Civ. 
A.) 162 SW 1160. 


70. Steckel v. Vancil, 92 Kan. 591, 
141 P 550. 

71. Steckel v. Vancil, supra, ‘ 

72. Riparian rights: 


Generally see supra §§ 143-205. 

As covered by mortgage of riparian 
lands with “appurtenances” see 
Mortgages § 400. 

Transfer of generally see infra § 272. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


le 


‘ 


§ 268-269] 


grantor,’* or at least there is a presumption that 
riparian rights are conveyed,’* but this 
may be overcome and rebutted by a showing of a 
contrary intent,’® and, of course, riparian rights do 
not pass by a grant of land which is nonriparian by 
reason of its not extending to the water or the edge 
No’ riparian rights 
pass by a state grant where the state asserts: its 
ownership of the shore land and maintains the pol- 
icy of granting no riparian rights.77 

Except where limited by statute 
or municipal ordinance,’® a conveyance of land 
next to navigable waters passes the right possessed 
by the grantor to reclaim and improve submerged 
land,®° or the land itself, Where it has previously 


or high-water mark thereof.’¢ 


Reclamation.*§ 


73. U. S.—Potomac Steam Boat 
Co. v. Upper Potomac Steam Boat 
Gon 1090. S.\ 672, "3 SCt 445, 4° Sct 
15,.27 L. ed. 1070;: Yates v. Mil- 
waukee, 10 Wall. 497, 19 L. ed.. 984; 
York Haven Water, etc., Co. v. York 
Haven Paper Co., 201 Fed. 270, 119 
CCA 508. 

Conn.—Walz v. Bennett, 95 Conn. 
537, 111 A 834, 

Fla.—Panama Ice, etc., Co. v. At- 
ee ete, Re 'Co,, Ti Pla. .419, 274 -S 
Ill.—Murray v. Gordon, 182 Ill. A. 


460. 

Mich.—La Porte v. Menacon, 220 
Mich. 684, 190 NW 655; Richardson 
v. Prentiss, 48 Mich. 88, 11 NW 819. 

Miss.—Archer vy. Southern R. Co., 
132 Miss. 894, 95 S 680. 

N. C.—Atlantic, ete., R. Co. v. 
Way, 172 N. C. 774, 90 SE 937. 


Oh.—Head v. Chesbrough, 6 Oh 
S&CP 494, 4 OhNP 73. 
[a] Boundary coincident with 


water.—Where a deed described one 
of the boundaries of the land as a 
line starting at a river, “thence 
up the bank of said river’ to a ter- 
minus which was also at the river, 
and the testimony showed that such 
boundary line was coincident with 
the water, riparian rights passed to 
the grantee. Archer v. Southern R. 
Co., 132 Miss. 894, 95 S 680. 

[b] Wharfage rights pass as “ap- 
purtenances.”—Perry v. Pennsylva- 
Mia, Re .Co., b> IN. J. Li 178, 26 A829; 
Wiswall v. Hall, 3 Paige (N. Y.) 
313. 
74. Walz v. Bennett, 95 Conn. 537, 
111 A. 834; Barri v. Schwarz Bros. 
Co.,. 93 Conn, 501, 107, 4..3. 

75. Mad River Co. v, Pracney, 100 
Conn. 466, 123 A 918; Walz v. Ben- 
nett, 95 Conn. 537, 543, 111 A 834; 
Barri v. Schwarz Bros. Co., 93 Conn. 
501, 507, 107 A 3. 

“Tf the grantor’s intent to confine 
his grant to the upland, or to reserve 
some portion of the riparian rights 
attached thereto, is apparent from 
his deed when read in the light of 
the attending and surrounding cir- 
cumstances, effect will, as in other 
cases, be given to that intent, and 
the operation of the deed limited ac- 
cordingly.” Barri v. Schwarz Bros. 
Co., supra [quot Walz v. Bennett, 
supra]. 

[a] Rule applied.—(1) A convey- 
ance of lots with reference to a map 
on which the lots are platted as 
extending to a certain line. gives 
the grantee no riparian rights in 
mud flats beyond the lines shown 
py the plat, although the deed de- 
seribes the lots as bounded by the 
shore line, since the reference to the 
plat shows the grantor’s intent which 
is further indicated by the fact that 
he was using the water for a tidal 
mill. * Barri v. Schwarz Bros. Co., 93 
Conn. 501, 107 A 8. (2) A deed to 
land adjoining an artificial lake 
which explicitly fixes the boundary 
at the water’s edge does not give 
the grantee a right to wharf out 
beyond that line. Mad River Co. v. 
Pracney, 100 Conn. 466, 123 A 918. 

76. Stvanau v. Gray, 143 Minn, 1, 


NAVIGABLE WATERS 


presumption 


does not confer 


It 


' conveyance. 


number,®° or by 


172 NW 885; Southern R, Co. v. Ar- 
cher, 120 Miss. 376, 82 S 261; Archer 
vy. Southern R. Co., 114 Miss. 403, 75 
S 251; Bailey v. Burges, 11 R. I. 
330; Rickey v. Toronto, 30 Ont. L. 
528, 5 OntWN 892, 19 DomLR 146 
(where boundary, at date of patent, 
is edge of marsh, rather than edge of 
water). ; 

[a] Rule applied.—A deed of non- 
riparian land consisting of the gran- 
tor’s entire property in that local- 
ity, “except that previously con- 
veyed,” does not include riparian 
rights on adjoining river front land 
previously conveyed, although the 
previous deed did not convey riparian 
rights. Archer v. Southern R. Co., 
114 Miss, 463, 75 S 2651. 

What are riparian lands generally 
see supra §§ 145-147. 

77. Port of Seattle v. Oregon, etc., 
Ri Cole i255 UscS.. 66/42). SCt7237, 65 
L. ed. 500. 

[a] Thus in Washington a grant 
by the state of filled in tidelands 
did not by implication grant riparian 
rights, such as the right to build 
waterway piers, wharves or other 
structures to secure access to the 
navigable channel, assuming that at 
the date of the grant there was no 
law authorizing the leasing of the 
shoals lying between the land granted 
and the navigable channel for dock- 
ing purposes, and no authority for 
permits to construct wharves there- 
on. Port of Seattle.v. Oregon, etc., 
R. Co., supra, 

78. Reclamation of submerged 
lands generally see supra §§ 161- 
Lid; , 

79. Duryea v. New York, 26 Hun 
(N. Y.) 120. : 

80. Jacob Tome Inst. v. Crothers, 
87 Md. 569, 40 A 261; Williams v. 
Baker, 41 Md. 523. 

81. Castle v. Elder, 57 Minn. 289, 
59 NW 197; Hannon v. Delaware, etc., 
RiyiCo:, con INgn dee Lian Os 

82. Moenig v. New York Cent. R, 
Co., 187 App. Div. 328, 175 NYS 665 
[aff 231 N. Y. 596 mem, 1382 NE 902 
mem]. 

[a] Reason for rule is that “ripar- 
jan rights would have no value or 
use attached to a strip of land used 
only for trains passing to and fro, 
and that the chartered purposes of a 
railroad would not include this use 
for other purposes.” Moenig v. New 
York Cent. R. Co., 187 App. Div. 323, 
328, 175, NYS 665 [aff 231 N. Y. 596 
mem, 132 NE 902 mem]. 

83. Moenig v. New York Cent. R. 
Co,, supra. ‘ : 

[a] Reason for rule.—‘Riparian 
rights have great value in connec- 
tion with the legitimate operation of 
the road in receiving and discharg- 
ing freight and passengers by water 
transportation. By far the most im- 
portant of riparian rights is access 
to navigable water by wharf or dock 
to connect the mainland with carriers 
by water. This right of access is of 
peculiar value to railroad carriers, in 
order that interchange of traffic may 
be had with vessels.” Moenig_ v. 
New York Cent. R. Co., 187 App. Div. 
328, 328, 175 NYS 665 [aff 231 N. Y. 


been reclaimed.®! 
Grant to railroad company. A grant of riparian 
lands to a railroad company for a right of way 


[45 O.5.] 571 


riparian rights,®? but, unless spe- 


cially reserved, such rights pass with a grant to a 
railroad company for stations.®? 

[§ 269] b. Accretions.*+ 
served,** accretions, or the right thereto, pass to a 
purchaser*® or patentee®’ of riparian land, although 
not described in the deed or other instrument of 


Unless excepted or re- 


is immaterial that the boundary 


is described in the conveyance as the ‘‘water 
line,’’*S or ‘‘ship channel,’’ meaning low-water 
line,*® or that the land is conveyed by its section 


the number of acres. 


596, 132 NE 902]. ; 

84. Accretions: f 
Generally see supra §§ 188-200. 

AS covered by: 
Mortgage see Mortgages § 401. 
Transfer of submerged land see in- 
fra § 270. 

Direct transfer of see infra § 274. 
Right to as between owners of main- 
land and island see supra § 197. 

85. See infra § 275. 

86. Ark.—Mobbs y. Burrow, 112 
Ark. 134, 165 SW 269; Crill v. Huad- 
son, 71 Ark. 390, 74 SW 299. 

Kan.—Wood v. McAlpine, 85 Kan. 
aca 118 P 1060, 86 Kan. 804, 121 P 


So too it 


Minn.—Minneapolis Trust Co. v. 
aie ae 47 Minn. 301, 50 NW 82, 


Nebr.—Topping v. Cohn, 71 Nebr. 
559, 99 NW 372. 

Or.—Armstrong v. Pincus, 81 Or. 
156, 158 P 662. 

_[a] In Louisiana (1) there are de- 
cisions supporting the rule stated 
in the text. Greening vy. Brinker- 
hoff, 145 La. 760, 82 S 882; Meyers v. 
Mathis, 42 La. Ann. 471, 7S 605, 21 
AmSR 385; Rolland vy. McCarty, 19 
La. 77. (2) However there are also 
decisions to the effect that alluvion 
or batture which at the time of sale 
has attained a_ sufficient elevation 
to be susceptible of private owner- 
ship does not pass with the land un- 
lesS so expressed in the act of sale. 
Producers’ Oil Co. v. Hanszen, 132 
La. 691, 61 S 754 [aff 238 U. S. 325, 
35 SCt 755, 59 L. ed. 1330]; Ferriere 
v. New Orleans, 35 La. Ann. 209; 
Hollingsworth v. Chaffe, 33 La. Ann. 
547; Barre v. New Orleans, 22 La. 
Ann, 612; Cire v, Rightor, 11 La. 140; 
Cochran y. Fort, 7 Mart. N. S. 622. 

87. Boglino v. Giorgetta, 20 Colo. 
A....338, 78 .P. 612; Cushenbery vy. 
Brady, 119 Kan. 478, 240 P 400. Com- 
pare Sage v. New York, 10 App. Div. 
294, 41 NYS 9388 [aff 154 N. Y. 61, 47 
NE 1096, 61 AmSR 592, 38 LRA 606] 
(plaintiff, having title to upland from 
or through a grant of a colonial gov- 
ernor, has no claim to made land 
as an accretion, where title to land 
between high and low water marks 
was conferred upon a city by colo- 
nial charters and the land so granted 
to the city was subsequently filled in 
or reclaimed so as to become perma- 
nently dry land). 

88. East Omaha Land Co, v. Jef- 
fries, 40 Fed. 386 [aff 134 U. S. 178, 
10 SCt 518, 33 L.-ed, 872]; Chicago 
Dock, etc., Co. v. Kinzie, 98 Ill. 415; 
Lovingston v. St. Clair County, 64 ~ 
Tll. 56, 16 AmR 516; Berry v. Snyder, 
3 Bush (Ky.) 266, 96 AmD 219; Bow- 
man vy. Duling; 39 W. Va. 619, 20 SH 


567. 
Oakland v. Buteau, 180 Cal. 88, 
ANT Oe SPN Te 0: 

90. Tappendorff v. 76 
Cal..169, 18 P 247. 

91. Cushenbery yv. Brady, 119 Kan, 
478, 240 P 400; Bartlett v. Corliss, 63 
Me. 287. 

[a] Deed construed.—A deed of a 
part of one lot with enough off an- 


other lot “to make fifty acres, ex- 
clusive of water,’ excluded from tke 


Downing, 


572 [45 C.J.] 
is immaterial that the land is conveyed by metes 
and bounds,®? or by the meander line;®* but a con- 
veyance by metes and bounds not referring to an 
adjacent lake has been held not to include the right 
to accretions,* and where the lines actually run 
upon the ground do not include certain land to 
which accretions attach, the grantee does not ac- 
quire a right to the aceretions.®® 

[§ 270] B. Transfer of Land under Water.°° A 
conveyance of land below high-water mark extends 
to low-water mark of tidal waters where there is 
nothing to indicate a contrary intention;® but it 
passes no title to any upland,°* or island,®® or to 
the water itself.1 It has been both affirmed? and 
denied’ that a grantee from the state of tidelands 
acquires a right to accretions by virtue of the 
grant.- At any rate, where the state grants tide- 
lands to the owner of the uplands, he has a right 
to acecretions.t. Where a deed expressly includes 
flats, such flats only will pass as belong to the up- 
land conveyed, unless there is a clear provision 
to the contrary.» An instrument, the object of 
which is to establish an open dock between two 
wharves, will not pass any title to the soil under 
it by conveying a small strip of flats at the head 
of it to be filled in for wharf purposes;*° but where 
there is a grant of land under water, with the right 
to build a wharf, the grantee has, as a necessary 
incident, the right of access to the wharf for ves- 
sels over adjoining submerged land belonging to 
the grantor.? Of course a riparian owner who does 
not own the bed of the stream cannot convey it.® 
computation but not from the convey- 


ance, certain land of the latter lot 
covered with water so that when the 


2. 


water receded the land thus uncov- [a] 
ered became the grantee’s. Bartlett] grantee takes to 
v. Corliss, 63 Me. 287. wherever 

92. Wood v. McAlpine, 85 Kan. 
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(conveyance by state). 
Fellman v. Tidewater Mill Co.,} 209 
V3 Or. TF Lb29PL 268" 

Reason for view is that the 


it may be then or after- 
ward, and is entitled to follow that 


[§ 271] C. Transfer of Island.® A grant by the 
state of and described simply as a named ‘‘island,’’ 
without designating its boundary lines and without 
reservation, passes title to the low-water mark of 
the island,!® and invests the purchaser with a right 
to all aceretions to the island,1+ but it does not 
convey the bed,!? or extend to the center,'* of the 
body of water surrounding the island, except in 
some jurisdictions where it is held to carry title 
to the thread of the stream between the island and 
the mainland.14 

[§ 272] D. Transfer of Riparian Rights'*—1. In 
General. Riparian rights generally pass as appur- 
tenant to the riparian land,!® although they may be 
separated from the ownership of the upland and 
conveyed separately.17 Whether a deed conveys 
riparian rights of the grantor depends upon the 
intention of the parties as shown by the deed,'® read 
in the light of existing circumstances.!® <A grant of 
the right to erect and maintain an embankment in 
front of riparian land operates as a surrender of 
all riparian rights.2° Where a grantor conveys a 
right of wharfage at a wharf adjoining land under 
water belonging to him, it carries as a necessary. 
incident the right of way to the wharf for vessels 
over the grantor’s adjacent land under water.” 

Subject matter at particular time. Where a deed 
conveys water privileges of certain lands commenc- 
ing at high-water mark, it refers to high-water mark 
at the date of the deed.?? However, a grant of a 
right to take seaweed from a beach extends to what- 
ever land may constitute the beach,?? although the 


10. Busch v. Wilgus, 24 OhNPNS 


11. Van Dusen Inv. Co. v. West- 
ern Fishing, ’Co., 63°. 0r %, tae Ph ori 
126 P 604. 

Accretions to island generally see 
supra § 197. 


low-water mark, 


657, 118 P 1060, 86 Kan. 804, 121 P|line to the utmost of its recession. 12. Matter of Niagara State Res- 

916; Dumm v. Cole County, 315 Mo.| Fellman v. Tidewater Mill Co., 78 Or.| ervation, 16 AbbNCas 159 [aff 87 

568, 287 SW 445; Frank v. Goddin,|1, 152 P 268. Hun 537, 16 AbbNCas 395 (app dism 

193 Mo. 390, 91.SW 1057, 112 AmSR 3. Nirdlinger v. Stevens, 262 Fed.|102 N. Y. 734 mem)]. 

493. 591 [aff 273 Fed. 1022 mem (rev on 13. Busch v. Wilgus, 24 OLNPNS 
93. Minnie v. Rose, 152 Ark, 527,| other grounds 262 U. S. 266, 43 SCt] 209 


560, 67 L. ed. 974)]. 
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238 SW 782; State v. Livingston, 164 
Iowa 31, 145 NW 91; Cushenbery v. 
Brady, 119 Kan. 478, 240 P 400; Knud- 
sen v. Omanson, 10 Utah 124, 37 P 
250. See Bouchard v. Abrahamsen, 
160 Cal. 792, 797, 118 P 233 (“meander 
lines upon the banks of streams sub- 
ject the owners to loss by erosion 
and give them a corresponding gain 
by slow accretion;” and where a 
patent to publie land called for the 
meander line of a river as located in 
a survey made some years earlier, 
the patentee took only to the high- 
water mark described in the survey 
with such accretions as might have 
been added since). 

Meander line as boundary generally 
see Boundaries §§ 23, 28, 69, 70. 
Stavanau v. Gray, 143 Minn. 1, 
172 NW 885. 

Fulton v. Frandolig, 63 Tex. 
330 


96. Land under water: 

As passing with grant or convey- 
ance of upland see supra §§ 261- 
266 


Public grant of generally see supra 
§§ 223-243. 
Separation of, from upland see infra 
§ 276. A 
97. Adams  v. Frothingham, 3 
Mass. 352, 3 AmD 151; Fellman v. 
Tidewater Mill Co., 78 Or. 1, 152 P 
268. 
98. Church v. Meeker, 34 Conn. 
421; Hauge v. Walton, 72 Wash. 554; 
131 P 248; 
99. Hauge v. Walton, supra. 
1. Peo. v. New York, etc.; Power 
Co., 219 App. Div. 114, 219 NYS 497 


[a] Reason for view is that a per- 
son cannot, by virtue of a grant 
from the state, have any greater 
rights or title than the state pos- 
sessed and the state had title only 
to high-water mark, its boundary was 
ambulatory and it had no title to 
accretions, Nirdlinger v. Stevens, 
262 Fed. 591 [aff 273 Fed. 1022 mem 
(rev on other grounds 262 U. S. 266, 
43 SCt 560, 67 L. ed. 974)]. 

4. Grant v. Oregon Nav. Co., 49 
Or, 324, 90 P 178, 1099. 

Grant of submerged land to ripar- 
re al het generally see supra 


Right of riparian owner to accre- 
tions generally see supra § 192. 

5. Treat v. Strickland, 23 Me. 234; 
Adams v. Boston Wharf Co., 10 Gray 
(Mass.) 521. 

6 Central Wharf, etc., 
India Wharf, 123 Mass. 561. 

7. Bedlow v. New York Floating 
Dry-Dock Co., 112 N. Y. 263, 19 NE 
800, 2 LRA 629. 

8 Ruge v. Apalachicola Oyster 
Canning, ete., Co., 25 Fla. 656, 6 S 
489; Lake Superior Land Co. v. Emer- 
son, 38 Minn. 406, 38 NW 200, 8 Am 
SR 679; Roberts v. Baumgarten, 110 
N. Y. 380, 18 NE 96 [aff 51’N. Y. Su- 
per. 482]. 

[a] Rule applied.—A grantor, 
owning to high-water mark, cannot 
grant the use of adjoining tidélands 
for sidewalk purposes. Siebel  v. 
Pleayl, 172 NYS 798. 

9. Alienation of island generally 
see supra § 257. 


Corp. v. 


14 McGill v. Thrasher, 221 Ky. 
789, 299 SW 955. 

15. Riparian rights generally see 
supra §§ 143-205. 

16. See supra § 268. 

17. See infra § 277. 

18. Simons v. French, 25 Conn. 
346; Old Colony St. R. Co. v. Phil- 
lips, 207 Mass. 174, 93 NE 792; Stava- 
nau v. Gray, 143 Minn. 1, 172 NW 
885; Gridley v. Northern Pac. R. Co., 
111 Minn. 281, 126 NW 897. 

[a] Deed held to show intent to 
exclude riparian rights. Gridley v. 
Northern Pac. R, Co., 111 Minn. 281, 
126 NW 897. 

143 Minn. 


19. Stavanau v. 
1, 172° NW” 885. 

[a] Definiteness.—A grant in a 
deed of upland of a _ privilege or 
easement of passageway from the 
upland across tidal flats retained by 
the grantor is not void for indefinite- 
ness where the court, by the aid of 
circumstances, can adjudge the uses 
intended by the party and fix the 
limits of the location required for a 
reasonable use. Old Colony St. R. Co. 
v. Phillips, 207 Mass. 174, 93 NE 792. 

20. Kaukauna Water-Power Co. v. 
Green Bay, etc., Canal Co., 142 U. 
S...254, 12 SCt 178, 2385) “Le vedi= 1004 
ey 70 Wis, 635, 85 NW 529, 36 NW 


Gray, 


Matter of North River Water 
vee 113 App. Div. 84, 98 NYS 


22. Jacob Tome Inst. v. Crothers, 
87 Md. 569, 40 A 261. 

23. Phillips v. Rhodes, 7 Mete. 
(Mass.) 322. 


Front, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lines have changed since the right was granted ;?4 
and where a right of way to a harbor is granted, 
it ineludes, it seems, a way over lands afterward 
reclaimed in front of the harbor.2> An express 
grant of a privilege of passage over tidal flats con- 
fers a right of passage over the flats whether bare 
or covered with water,?® at any and all times?’ and 
by any reasonable method of travel.?8 

Quality of right or estate granted. A particular 
grant may be so worded and construed as to confer 
a license or privilege,?® an easement,®° or an assign- 
able and inheritable estate,* or, so far as other ripa- 
rian owners are concerned, to. constitute the grantee 
a ‘‘riparian owner.’’?? Obviously no greater rights 
than the original owner has ean pass.** 

[§ 273] 2. Right To Reclaim.** Where a grant 
does not extend to high-water mark, but the grantor 
retains a strip above such mark, the right to fill 
out is in the grantor and not in the grantee;*> but 
where a portion of flats not including a portion lying 
between the part conveyed and low-water mark is 
transferred and access to the part reserved is pos- 
sible only over the part conveyed, the right to re- 
claim and use the outside portion passes by the 
grant.%6 

{§ 274] 3. Accretions.*” 


24. Phillips v. Rhodes, supra. 
25. Lockwood v. New York, etc., 


In a conveyance of ripa- 
[a] 


corporation, to 
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Illustration. 
which 
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rian land the quantity is properly described by in- 
cluding the accretions;3* and of course accretions 
pass by a deed conveying the mainland where par- 
ticularly described in the deed.?® However, a grant, 
not of the fee, but of a mere easement for a public 
street, road, or highway does not carry with it a 
right of accretions.*° 

[§ 275] E. Exceptions, Reservations, and Restric- 
tions. As in any other conveyance of land,*! the 
grantor may reserve certain rights,*? such as the 
right to all future accretions,** and the reservation 
will be accorded effect according to its terms and 
the proper construction thereof ;** but where a ripa- 
rian owner conveys his land he cannot reserve any 
right to the adjacent land under water belonging 
to the state and of which he has received no grant 
from the state,*° nor can he charge such lands be- 
low high-water mark with restrictions as to their 
use, so as to be enforceable against a subsequent 
grant by the state of the land beyond high-water 
mark.*¢ 

[§ 276] F. Separation—1l. Of Upland and Sub- 
merged. Land. Upland and land under navigable 
water may be separately owned by different per- 
sons.47 A person owning both upland and land un- 
der water may separate the ownership of the two** 


A reservation of the right to pile sea- 
weed on the shore has been con- 


— A municipal 
land above 


HR. Co;, 13% Conn: 387. 

26. Old Colony St. R. Co. v. Phil- 
lips, 207 Mass. 174, 938 NE 792. 

27.- Old Colony St. R. Co. v. Phil- 
lips, supra. 

28. Old Colony St. R. Co. v. Phil- 
lips, supra. - 

29. See cases infra this note. 

{a] -Taking sand, gravel, or sea- 
weed.— (1) Where the riparian owner 
does not own the land under water, 
his grant, authorized by statute, of 
the right to take and remove sand 
and gravel from such land is in the 
nature of a license or _ privilege 
which is revocable at any time by 
the legislature (Smoot Sand, etc., Co. 
v. Columbia Granite, etc., Corp., 146 
Md. 384, 126 A 91), (2) and which 
is terminated by a conveyance of the 
riparian land (Smoot Sand, etce., Co. 
v. Columbia Granite, etc., Corp., su- 
pra). (3) Taking seaweed froma 
beach pursuant to a license from the 
owner of the beach is lawful only 
where the conditions of the license 
are fully complied with. Gifford v. 
Brownell, 2 Allen (Mass.) 535. 

30. Reichert v. Ellis Ferry Co., 
184 Ky. 150, 211 SW 403; Old Colony 
St. R. Co. v. Phillips, 207 Mass. 174, 
93 NE 792. 

[a] Thus a grant of upland with 
a privilege or passageway from the 
upland across tidal flats to low water 
confers not a mere license, but an 
easement appurtenant to the land 
which passes to a subsequent gran- 
tee, although utilized for a somewhat 
different purpose. Old Colony St. R. 
Co. v. Phillips, 207 Mass. 174, 93 NIE 
792. : 

[b] Constructive notice.—A per- 
son acquiring tidelands with con- 
structive notice of a contract im- 
pressing an eaSement upon the land 
takes subject thereto. Pioneer Sand, 
etc., Co. v. Seattle Constr., etc., Co., 
102 Wash. 608, 1738 P 508 (contract 
creating cross easements). 

31. Cross v. Berlin Mills Co., 79 
N: Hy 116,105 A, 4117 

[a] Perpetual right.—A convey- 

ance of the right to maintain a 
structure in water in perpetuity con- 
veys an assignable and inheritable 
estate and not a_ mere easement in 
gross. Cross v. Berlin Mills Co., 79 
N. H. 116, 105 A 411. 
Paterson vy. East Jersey Water 
Co., 74 _N. J. Ea. 49, 70 A 472 [aff 
77 N. J. Eq. 588 mem, 78 A 1134 
mem]. 


high-water mark of a river had been 
conveyed for use as a park, received 
from the owners of the bed of the 
stream below high-water mark a 
conveyance of “such use as is cus- 
tomary and legal for riparian own- 
ers,” and to that end the right of 
access and crossing as to “any in- 
tervening lands between high-water 
mark and the water” of the river, 
and also the right to ornament such 
intervening land, but providing that 
the grantee should not divert the 
water of the stream or interfere with 
the use of such water by the grantor 


in its maintenance of a dam at a/| 


lower point on the stream. It was 
held that the deed did not, as far as 
upper riparian owners were con- 
cerned, convey a mere easement, but 
granted a right of exclusive pos- 
session and occupation, and consti- 
tuted the grantee a “riparian owner,” 
entitled as such to prevent an un- 
lawful diversion of the water of the 
stream by such upper riparian own- 
ers. Paterson v. East Jersey Water 
Co., 741N. J. Eq. 49, 70 A 472. [aff 
77 N. J: Eq. 588 mem, 78 A 1134 
mem]. 

33. -Panama Ice, ‘ete., Gos SV Ac At 
ees ete., R. Co., 71 Fla, 419, 71 S 


608. 
34. Right to reclaim: 

As, passing with transfer of riparian 
land see supra § 268. 

Separate conveyance of see supra 


§' 161. 

35. Bailey -v.. Burges,; 11,,R.. I. 
330. 

36. New Haven Steamboat Co. v. 


Sargent, 50 Conn. 199, 47 AmR 682. 

37. Accretions as passing with 
transfer of: 

Island see supra § 271. 
Land under water see supra § 270. 
Riparian land see supra § 269, 

38. Morgan y. Scott, 26 Pa. 51. 

39. Chinn vy. Naylor, 182 Mo. 5838, 
81 SW 1109. 

40. Forgeus v. Santa Cruz County, 
24 Cal. A, 198, 140 P 1092. 

41. See Deeds § 344. 

42. Turner- v. Holland, 65 Mich. 
453, 33 NW 283. 

Reservation of riparian rights as 
separation from upland see infra § 
277. 

43. Minor v. New Orleans, 115 La. 
301, 38S 999; Peo, v.. Jones, 112 N. 
Y. 597, 20 NE 577. 

44. See cases infra this note. 

[a] Construction and effect.—(1) 


strued to inelude the adjoining up- 
land. Mather v. Chapman, 40 Conn. 
382, 16 AmR 46. (2) The reservation 
to a town of “the privilege of the 
shores” includes the right to take 
sand and gravel to repair its high- 
ways where the beach will not be 
materially affected thereby. Ripley 
v. Knight, 123 Mass. 515. (3) Where 
the grantor reserves all privileges 
around a lot bounded by tidewater, 
it includes the right of wharfage. 
Parker v. Rogers, 8 Or. 183. (4) 
However, a reservation of a street in 
the upland does not include a street 
in the flats conveyed by the same 
deed. Winslow v. Patten, 34 Me. 25. 
(5) One who conveyed a plot of 
ground bounded by low-water mark, 
reserving to the grantor, his heirs 
and assigns, and to his and their own 
use forever, ‘‘the fishery and the right 


to use the beach in front of said 


premises for all fishing purposes,” 
did not reserve any right in the up- 
land, and in an action to have rights 
adjudicated by those claiming under 
him the court did not err in adjudg- 
ing plaintiffs entitled only to a rea- 
sonable right of way to high-water 
mark and the right to use the land 
below high-water mark in front of 
the premises for fishing purposes. 
Tysen v. Cedar Grove Beach Corp., 
196 App. Div. 684, 188 NYS 861. 

45. Peo. v. Land Office Comrs., 135 
N. Y. 447, 32 NE 139; Blakslee Mfg. 
Co. v. Blackslee’s Sons Iron Works, 
59 Hun 209, 13 NYS 493 [aff 129 N. 
Y. 155, 29 NE 2). 

Separation of upland and sub- 
merged land by reservation or ex- 
ception see infra § 276. 

46. Bridgewater v. Ocean City As- 
soc., 85 N. J. Eq. 379, 96 A 905; Mvans 
v. New Auditorium Pier Co., 67 N. 
J. Eq. 315, 568 A 191; Atlantic City 
v. New Auditorium Pier Co., 63 N. J. 
Eq. 644, 538 A 99. 

47. Sikes v. Moline Consumers’ 
293 I1l..112, 127 NE 342 

48. Paterson y. Hast Jersey Water 
Co., 74 N. J. Eq. 49, 70 A 472. [aff 
WWeNeJ. Ha. 688% mem; e778? A 1434 
mem]; Richards v. Page Inv. Co., 
112 Or. 507, 228 P 937; Rasmussen 
v. Walker Warehouse Co., 68 Or. 316, 
136 P 661 [foll Kronenberg vy. Walker 
Warehouse Co., 68 Or. 331, 186 P 
666]; Bright v. Superior, 163 Wis. 
1, 156 NW 600; Kelley v. Salvas, 146 
Wis. 548, 548, 131 NW 436; Norcross 
v. Griffiths, 65 Wis. 599, 27: NW 606, 


574 [45 C.35.] 


by conveying them separately to different grantees* 
or by conveying one and retaining the other®® but in 
order to accomplish a separation, the intent to effect 
it must clearly appear,®! and separate conveyances 
to the same grantee are not sufficient for this pur- 
The land under water may be reserved by 
reserving a strip along the shore so as to prevent 
the passing of title to the water’s edge,°* convey- 
ing by metes and bounds,** or by conveying upland 
according to a plat which is sufficient to create a 
presumption of a reservation®® or to show an in- 
tention to disassociate shore blocks and submerged 


pose.°? 


bloeks.®® 


[§ 277] 2. Of Upland and Riparian Rights. 
some jurisdictions, where the land of a riparian 
owner is bounded by ordinary high-water mark, the 
rights which he has in the land between high and 
low water marks are not the subject of transfer 
or sale independently of a conveyance of the land 
to which such rights are appurtenant,®*’ nor can 


56AmR 642; Smith vy. Ford, 48 Wis. 
115, 2 NW 134,.4 NW 462. 

“The owner of lands, bordering upon 
a navigable stream and who owns 
the bed of the stream in front of 
his lands may separate the owner- 
ship of the lands including the bank 
of the stream from the ownership of 
the bed of the stream.’ Kelley v. 
Salvas, supra, 

“As a general proposition, it may 
be stated that the upland and the 
land under the water forming, as 
they do, different parts of one entire 
estate, there is nothing to prevent 
the separation of the estate at the 
water line so as to permit the bed 
of the water to be owned by one 
person and the upland by another.” 
Rasmussen v. Walker Warehouse 
Co.,- 68° Or. 316, 325,186 -P 661. 

[a] “Such a separation results in 
conferring the ownership of the 
water, so far as it can rest in an 
individual, upon the one who owns 
the bed of the stream, and such 
ownership carries certain of the 
rights which are known as riparian 
rights. It gives the right to make 
use of the bed of a stream and of 
the power furnished by the bed of 
the water. This rule applies to land 
bordering on tide water and that bor- 


dering on fresh streams and rivers.’’ 


Rasmussen vy. Walker Warehouse Co., 
68 Or. 316, 325, 138 P 661. 

49. Porter v. Sullivan, 7 Gray 
(Mass.) 441; Richards v. Page Inv. 
Co., 112 Or. 507, 228 P 987; Kelley v. 
Salvas, 146 Wis, 543, 131 NW _ 436; 
Norcross v. Griffiths, 65 Wis. 599, 27 
NW. 606, 56 AmR 642. 

[a] Land between low-water mark 
and channel, owned by the riparian 
proprietor, may be separately con- 
veyed by him. Rivas v. Solary, 18 
Fla. 122. 

[b] Below high-water mark.—The 
interest of an upland owner in the 
soil below high-water mark of tide- 
water is a species of property and 
may be conveyed separately from the 
upland either before or after the up- 
land owner has occupied any part of 
such soil. Orange v. Resnick, 94 
Conn. 573, 109 A 864, 10 ALR 1046. 

50. Sinford v. Watts, 123 Me. 230, 
122 A 573; Wilson v. Harrisburg, 107 
Me. 207, 77 A 787; Proctor v. Maine 
Cent. R. Co., 96 Me. 458, 52.-A 933; 
Hill v. Lord, 48 Me. 83; Porter vy. 
Sullivan, 7 Gray (Mass.) 441. 

[a] Reservation of land under 
water.—(1) If the private owner cf 
land, a part of which has been sub- 
merged, conveys merely the upland, 
the purchaser has no title to the sub- 
merged portion upon its reappearance 
unless it has been added by accre- 
tion ‘or reliction. Fowler v. Wood, 
73 Kan. 511, 85 P 768, 6 LRANS 162. 
(2) Where the private owner of land 
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ek 


[8§ 276-27 


he reserve riparian rights in a conveyance which 
divests him of all riparian ownership.®* 
jurisdictions, however, riparian rights depending 
primarily upon ownership of the soil may be sepa- 
rated from the upland®® and separately conveyed,®° 
even where the riparian owner has no title below 
high-water mark,*! or a conveyance of riparian land 
may except or reserve riparian rights.°? 
stance, it has been held that the right to reclaim 
and improve submerged lands may be separated 
from the riparian estate and transferred to per- 
sons having no interest in the original riparian 


In other 


For in- 


estate.°? Where riparian land is platted into blocks 


In 


under water and upland conveys the 
upland to the water’s edge, the gran- 
tee acquires no right, as against the 
grantor, to cut ice. Allen v. Weber, 
80 Wis. 531, 50 NW 514, 27 AmSR 
51, 14 LRA 361. 

51. Rasmussen v. Walker Ware- 
house Co., 68 Or. 316, 186 P 661 [foll 
Kronenberg v. Walker Warehouse 
Co., 68 Or. 331, 186 P 666]. 

[a] Question for jury.—Where the 
intention of the grantor is doubt- 
ful, the question whether he intended 
to convey the flats is one for the 


jury. Risdon vy. Philadelphia, 18 
WkilyNC (Pa.) 73. 

52. Porter v. Sullivan, 7 Gray 
(Mass.) 441. 

53. Richardson v. Prentiss, 48 


Mich, 88, 11 NW 819; Rasmussen v. 
Walker Warehouse Co., 68 Or. 316, 
136 P 661 [foll Kronenberg v. Walker 
Hee beens ry @o.,) 068; iOrs) 334, eee 

54. Rivas v. Solary, 18 Fla. 122. 

55. Sikes v. Moline Consumers’ 
Co.,. 293 Tll..112; 127% NE 342. 

[a] “If there are two lines, one 
line showing distinctly the boundary 
of the plat and another distinct line 
showing the boundary of the stream, 
in such case the platter is presumed 
to reserve to himself the ownership 
of his land in the stream.” Sikes v. 
Moline Consumers’ Co., 293 Ill. 112, 
124, 127 NE 342. 

Line on plat coinciding with water 
boundary see supra § 262. 

56. Bradshaw v. Duluth Imperial 
Mill Co., 52 Minn. 59, 53 NW 1066. 

57. Steele v. Sanchez, 72 Iowa 65, 
33 NW 366, 2 AmSR 233; Musser v. 


Hershey, 42 Iowa 356; Phillips’ v. 
Rhodes, 7 Metc. (Mass.) 322; Atlan- 
tic, ete., Cou vei Way,t172 Nee. 


774, 90 SE 937; Zimmerman vy. Robin- 
son, 114 N. C. 39, 19 SE 102; Simp- 
son v. Neill, 89 Pa. 183. 

68. York Haven Water, etc., Co. 
v. York Haven Paper Co. 201 Fed. 
270, 119 CCA 508 (in Pennsylvania). 

59. Decker v. Pacific Coast SS. Co., 
3 Alaska 230; Stavanau v. Gray, 143 


Minn. 1, 172: NW 885; Richards v. 
Page~Inv. Co., 112 Or, *507,°9228"P 
937; Grant v. Oregon Nav. Co., 49 


Or. 324, 90 P 178, 1099. 

60. U. S.—Donovan-Hopka-Ninne- 
man Co. v. Hope Lumber Mfg. Co., 
194 Fed. 643,°-115 CCA) 1" Hall’ v. 
rede 186 Fed. 426, ° 108 ‘'CCA 

Alaska.—Decker v, Pacific Coast 
SS. Co., 3 Alaska 230. 

Conn.—Walz v. Bennett, 95 Conn. 
537, 111 A 834; Prior v. Swartz, 62 
Conn. 132, 25 A 398, 36 AmSR 333, 18 


LRA 668; Ladies’ Seamen’s Friend 
ei Halstead, 58 Conn. 144, 19 


Ky.—Reichert v. Ellis Ferry Co., 
184 Ky. 150, 211 SW 403. 


and streets and shore blocks are conveyed to one 
and water blocks to another, the former acquires no 
appurtenant riparian rights as against the latter,°4 
or, in other words, the riparian rights are severed 
and disassociated from the inside-lots and attached 
to the outermost ones.*%® 


[§ 278] 3. Of Land and Right of Hunting.*¢ 


A 


Minn.—Stavanau v. Gray, 143 Minn. 
1, 172 NW 885; Hanford v. St. Paul, 
ete., R. Co., 43 Minn, 104, 42 NW 
596, 44 NW 1144, 7 LRA 722 [overr 
Lake Superior Land Co. v. Emerson, 
38 Minn. 406, 38 NW 200, 8 AmSR 

i 


679]. , 
N. J.—Paterson v. East Jersey 
Water Co., 74 N. J... Eq. 49, 70 A 


472 [aff 77 N. J. Eq. 588 mem, 78 A 
1134 mem]. 

N. Y.—United Paper Board Co. v. 
Iroquois Pulp, ete., Co., 226 N. Y. 38, 
123 NE 200. 


Or.—Coquille Mill, ete, Co. v. 
Johnson, 52 Or. 547, 98 P 132, 132 
AmSR 716. 

Tex.—Gibson y. Carroll, (Civ. A.) 
180 SW 630. 

[a] Right to take seaweed.—“The 


owner of the whole estate to which 
flats are appurtenant, may convey 
the right to take seaweed, without 
conveying the soil, even of the flats.” 
Hill v. Lord, 48 Me. 83, 96. 

61. Decker v. Pacific Coast SS, 
Co., 164 Fed. 974, 91 CCA 102; Young 
v. Juneau, 4 Alaska 372. ' 

62. Barri v. Schwarz Bros Co., 93 
Conn. 501, 107 A 38; Bradshaw v. 
Duluth Imperial Mill Co., 52 Minn, 
59, 53 NW 1066; Peo. v. Jones, 112 
N. Y. 597, 20 NE 577. And see Minne- 
apolis Trust Co. v. Eastman, 47 Minn. 
301, 50 NW 82, 930 (recognizing the 


rule, but construing the deed in ques- — 


tion not to except riparian rights). 
63. See supra § 161. 


64. Northern Pac. R. Co. y. Scott, 


etc., Lumber Co., 73 Minn. 25, 75 NW 
737; Gilbert v. Emerson, 55 Minn. 
254, 56 NW 818, 48 AmSR 502; Daw- 


ace v. Broome, 24 R. I. 859, 53 A 
ol. 
[a] Waiver.—Where an improve- 


ment company owning land along the 
shore of a navigable bay plats the 
same, and also the shoal waters ex- 
tending to the dock line established 
by legislative authority, with a view 
to filling up and making dry land of 
the latter, it may waive all riparian 
rights therein in conveyances of the 
uplands, incident to the remaining 
uplands, and a grantee of the up- 
lands with notice of such convey- 
ances, and of the general plan of the 
improvements, recited in his deed} 
will be bound by such waiver. Mil- 
ler _v. Mendenhall, 43° Minn. 95, 44 
Nw 1141,°°19 “AmSR 219) 9 ERA 

65. Rasmussen v. Walker Ware- 
house Co., 68 Or, 316, 136 P 661 
{[foll Kronenberg v. Walker Ware- 
house Co., 68 Or. 331, 136 P 6661; 
Pacific El. Co. v. Portland, 65 Or. 
349, 133 P 72, 46 LRANS 363 (wharf 
Reeth) 

6. Hunting rights upon public 
as ape and waters webetiily see "Game, 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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“§§ 278-280] 


person or corporation owning both the shore and 
subaqueous lands of a lake and possessing. the ex- 
clusive right of hunting thereon may separate this 
right.from the fee of the land®’ and convey it by 
grant to another.*® i 

[§ 279] G. Leases*°—1. In General. A lessee of 
riparian land or of land under water is entitled 
to such, and only such, rights as are conferred by 
the lease’® or necessarily arise out of it. The lease 
covers only such lands as are described therein? 


“and such others as are appurtenant to those de- 


seribed;78 and where the lease is for a specified 
purpose, the lessee is not entitled to use the property 
for other purposes.74 The rights of the lessee of 
land under water are subject to the rights of the 
public,” as well as to the power of the United States 


-- to construct improvements in aid of commerce and 


' 


navigation without making compensation;‘* and he 
takes the risk of the pollution of the water by 
sewage from an adjacent city.’ Upon a cancella- 
tion of the lease by mutual consent, the lessee should 
surrender the premises,’* and where he does not do 
so, he is liable for the same rent as he paid under 
the lease.7® Where the contract of lease is not 
clearly expressed, the extent of the land for which 
rent is to be paid depends upon a proper construc- 
tion of the contract.2° Under the provisions of a 
particular lease, title to a structure erected by the 
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However, it is also held that a lease 


[45 C.5.] 575 


lessee may not vest in the lessor at the end of the 
term.®? 

Lease by life tenant. A lease by a life tenant 
which purports to authorize the lessee to commit 
waste by dredging and carrying away sand and 
gravel from the shore of the land,’ or by removing 
the fast land above high-water mark,®* is invalid 
and ineffective when not ratified by the remainder- 
man.*4 

[§ 280] 2. By State, Municipality, or Public Offi- 
cer. State.°> Subject to constitutional limitations 
as to purpose,®* a state has power to lease its land 
below high-water mark,’? but not accretions to land 
previously sold by it.§® While a riparian owner 
cannot object to a lease by the state to a third per- 
son where it does not arbitrarily interfere with any 
of the rights of the riparian proprietor,®® the state 
itself may sue in equity to annul a lease on the 
ground that the lessee was not in fact a riparian 
owner at the time of making the lease, as repre- 
sented by him, where the lease contains a proviso 
that it shall be void if the lessee is not the owner 
of lands adjoining the lands under water,®® and no- 
tice was not given the true riparian owner, as re- 
quired by statute, before making the lease to‘appli- 
eant.°t 

Municipality. A municipality may lease land un- 
der water where it is the owner of such land,®? but 


82. Potomac Dredging Co. 


67. St. Helen Shooting Club ev. 
Mogle, 234 Mich. 60, 207 NW 915. 
68. St. Helen Shooting Club v. 


Mogle, supra. 

69. eases of real property gen- 
erally see Landlord and Tenant §8§ 
379-508. 

70. Francis Kerr Co..v. Seely, 44 
Can. S. GC. 629 [allowing app 40 N. B. 
8]. 
ae Francis Kerr Co. v. Seely, su- 


ra. 

= [a] Riparian rights.—Where a 
lease is of a water lot forming part 
of so-called “flats” lying between 
high and low water marks, no part 
of the ripa or bank is included in or 
touches the boundaries of the, land 
leased, and other water lots inter- 
vene between the leased land and the 
ripa or bank of the river, the lessee 
is nat a riparian owner and possesses 
none of the special rights of a rfpa- 
rian proprietor as such. Francis Kerr 
Co. v. Seely, 44 Can. S. C. 629 [al- 
lowing app 40 N. B. 8]. 

[b] Rights of lessee, rather than 
those of a licensee, are conferred by 
an instrument relating to flats, 
which is in the form of a lease and 
aptly phrased as such. Boston Fish 


Market Corp. v. Boston, 224 Mass. 
31, 112 NE 616. - 
72. Potomac Dredging Co. v. 


Smoot, 108 Md. 54, 69 A 507. 

[a] Rule applied—Where a lease 
describes a privilege granted as cer- 
tain riparian or other rights, namely, 
the exclusive privilege of taking, by 
dredging or otherwise, all sand and 
gravel that the lessee, his personal 
representatives, or assigns may de- 
sire to take along the entire shores 
or water fronts of a certain farm, the 
lessee’s rights are limited to the ex- 
eavation of sand and gravel between 
high and low water marks as they 
exist at the time of the lease and do 
not authorize the removal of fast 
Jand from any part of the farm bor- 
dering on the_ stream. Potomac 
Dredging Co. v. Smoot, 108 Md. 54, 69 
A 507. 


73. See cases infra this note. 

[a] Land under water.—(1) It is 
held that where a riparian lot is 
leased, tidelands and shore lands, 
extending therefrom to deep water 
over which a wharf is built which 
aiso covers the lot, will pass as an 
appurtenance thereto. Brown v. 
Carkeek, 14 Wash. 443, 44 P 887. (2) 


of water front and booming facilities 
does not carry with it a lease of the 
bed of the stream. Sullivan v. Spots- 
wood, 82 Ala. 163, 2S 716. 

[b] Accretions.—(1) Where land 
fronting on a navigable water is 
leased and accretions are afterward 
added to the property, the lessee is 
entitled to hold them as part of the 
property. Cobb v. Lavalle, 89 Ill. 
331,..21.. AmR ..91;. (Cushenbery..v. 
Brady, 119 Kan. 478, 240 P 400; Wil- 
liams v. Baker, 41 Md. 523. (2) Se- 
nior lessees holding under a contract 
leasing to them all lands owned by 
the lessors as defined in government 
land patents, and adjacent to a mean- 
dered river, are entitled to accretions 
as against junior lessees of the ac- 
creted lands. Cushenbery v. Brady, 
supra, ’ 

74. Grinels v. Daniel, 110 Va, 874, 
67 SE 534. 

75. Nedtweg v. Wallace, 237 Mich. 
14, 208 NW 51, 211 NW 647. 

76. Lewis Blue Point Oyster Cul- 
tivation Co. v. Briggs, 198 N. Y. 287, 
91 NE 846, 34 LRANS 1084, 19 Ann 
Cas 694 [aff,229 U.S. 82, 33 SCt 679, 
57 L. ed. 1083, AnnCas1915A 232]. 
See Gerhard vy. Seekonk River Bridge 
Comrs., 15 R. I, 334, 5 A 199 (lessees 
of tidelands have no such property 
in the flats as will entitle them to 
compensation because of the building 
of a bridge on the flats by authority 
of the state). 

77. Darling v. Newport News, 249 
oe 8.40) 329 SCt 371,63 1.) ed, 
759. 

78. Carrollton R. Co. v.. Winthrop, 
5 La. Ann. 36 


79. Carrollton R. Co. v. Winthrop, 
supra. 
80. Williams v. Glover, 66 Ala. 189 


(construing the contract to require 
the payment of rent for land be- 
tween high and low water marks). 

81. Coburn v. Ames, 52 Cal. 385, 
28 AmR 634; Friedman v. Macy, 17 
Cal. 226. : 

{a] For example, where the lease 
is of a tract extending to low-water 
mark, and provides that the lessees 
shall surrender the demised prem- 
ises, they are not required to surren- 
der a wharf below low-water mark 
constructed during the term and at- 
tached to a wharf on the demised 
premises. Coburn y. Ames, 52 Cal. 
385, 28 AmR 634. 


at eros Md. 54, 69 A 507. 
aste by, or under authority of, 
rca tenant generally see iste tae g 


83. Potomac Dredgin Cc A 
Smoot, 108 Md. 64, 69 A £07. 
84. Potomac Dredging Co. Vv. 


Smoot, supra. 

Condemnation of preferential 
right to lease from state see Hmi- 
none: Pomain §§ 76, 211. 

ate v. Savidge, 144. Wash. 
302, 258 P 1; State v. Grays Harbor, 
etc., R. Co., 54 Wash. 530, 103 P 
809; State v. Bridges, 19 Wash. 44 
52 0b 326, 40 LRA 593. : 
: = an Pedro, etc., R. Co. v. H. - 
ilton, 161 Cal. 610, 119 P 1073, 37 
LRANS 686; Smith v. Dixie Oil Co., 
186s a oes S 24; Nedtwee v. 

allace, ich. 14, 208 NW. 

ahace. W 51, 211 

[a] Constitutional prohibition of 
grant (1) or sale (see supra § 226) 
(2) does not prevent a lease’ (San 
Pedro, etc., R.. Co. v. Hamilton, 161 
Cal. 610, 119 P 1073, 87 LRANS 686 
[foll San Pedro, ete., R. Co. v. Nel- 
son, 161 Cal. 720, 119 P 1077]). 

[b] Cessation of navigability.— 
The state may lease a bed of water 
which was formerly navigable but 
has ceased to be so. Wemple v. 
Eastham, 150 La. 247, 90 S 6387. 

88. Taylor Sands Fishing Co. v. 


State Land Bd. 56 Or. 157, 108 P 
89. Taylor vy. Com., 102 Va. 759 
47 SE 875, 102 AmSR 865. an 
90. Grey v. Morris, etc., Dredg- 


ing Co., 64 N. J. Eq. 555, 55 A 59 
[aff 69 N. J. Eq. 829, 63 A 985]. 

[a] Subsequent adverse posses- 
sion.—A lease from the state can- 
not be avoided because another 
afterward acquired title by adverse 
possession to the shore. Grey v. 
Morris, etc., Dredging Co., 64 N. J. 
Eq. 555, 55 A 59 [aff 69 N. J. Ea. 
829, 68 A 985]. 

{[b] Enjoining cancellation, — 
Where an appeal may be taken from 
an order canceling a lease, the les- 
see cannot sue to enjoin the enforce- 
ment of the order. Seattle Wharf 
Co. v. Callvert, 42 Wash. 390, 85 P 


16. 

Grey v. Morris, etc., Dredging 
Co.,.64 N. J. Eq. 555, 55 A 59 [aff 
69 N. J. Eq. 829, 63 A 985]. 

92. Robins v. Ackerly, 91 N. Y. 98. 
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not where the state is the owner,®? unless the lease 
is authorized,®* confirmed, or validated® by statute. 

Public officer or board. An officer cannot lease 
crown lands covered by water where such lands 
are not within the scope of a statute authorizing 
him to make leases.2* Where a state land board 


NAVIGABLE WATERS—NAVIGATION 


is ‘‘authorized’’ by statute to enter into a lease of 
the bed of a navigable stream with such stipula- 
tions protecting the interests of the state as the 
board may require,®’ the board is vested with dis- 
cretion®® and cannot be compelled to enter into a 
lease on terms disadvantageous to the state.®° 


*NAVIGATE. To conduct; to steer; colloquially, 
to find one’s way. 

In respect of water.? To steer, direct, or manage 
a vessel;? to pass by water. The term implies that 
the act is done by those on board of the vessel 
itself.® 

As applied to the air,® the term ‘‘navigate’’ may 
be defined as to float in the air, as in a balloon or 
airship; to sail or float in the air." nf 

NAVIGATION.’ The art of ascertaining the geo- 
graphical position of a ship, and directing its 
course ;° the science or art of conducting a ship from 
one place to another, and the science or art of ascer- 
taining the position and directing the course of ves- 
sels, especially at sea, by astronomical persia 
or calculations; a nautical science or art;*® ship- 
ping;?! whatever relates to traversing the sea in 
ships? The term ‘‘navigation’’ includes the con- 

nsolidated ] 248, 262. 

Lammber Go, 167 cal, 441, 139 P 1057.| [al] 


[a] Annexation to municipality.— 
“At the time and after the attempted 


,? 


power. 


A vessel is navigating when 
she is able to proceed by her own 
Western Union Tel. 


trol during the voyage of everything with which the 
vessel 1s equipped for the purpose of protecting her 
and her cargo against the inroad of the seas.“ It 


includes the time’ and the manner?® of leaving port, © 


equally with the course of sailing!*® and the sail to 
be carried.‘’ For some purposes it includes a period 
when a ship is not in motion,'® as for instance when 
she is at anchor.’ 

Phrases: ‘‘Accidents of navigation,’’2° ‘actual 
. .. purposes of canal navigation,’’?! ‘‘ ‘cautious’ 
navigation,’’*? ‘‘domestie navigation,’’?? ‘during 
the seasons of navigation,’’?* “‘easement of navi- 
gation,’’*> ‘‘engaged in commerce or navigation,’’26 
‘‘free navigation,’’?* ‘‘improper navigation,’ 
‘inland navigation,’’® ‘‘ordinary navigation,’’®° 
‘‘perils of navigation.’’$1 

Of the air. The term ‘‘navigation’’ as applied to 
the air may be defined as floating in the air, as in 
} clude the moving a vessel from one 


place to another in an unfinished 


state for the purpose of completing 
Cow tv 


xation by the two municipali- 
ties: and their subsequent attempts 
to lease this part of the bed of the 
ocean, the leased lands were owned 
by the state of California by virtue 
of its sovereignty. Annexation gave 
neither of these municipalities any 
ownership in or right to lease this 
submerged land.... Merely incor- 
porating the land within the terri- 
torial boundaries of the municipality 
gave these cities no more power to 
Tease the land than it would have 
given them the power to lease the 
Tana of a private owner.’ Wheatley 
vy. Consolidated Peto n: Co., 167 Cal. 
46, 139 P 57. 
Seat Sra: Bain, 24 F, Cas. No. 
6, 3 Hughes 593. 
M6. Koyer v. Miner, 172 Cal. 448, 
156 P 1023; Wheatley v. Consolidated 
Lumber Co., 167 Cal. 441, 139 P 1057. 
96, Capital City Canning, etc., Co., 
Ltd. v. Anglo-British, etc., Packing 
Co., Ltd., 11 B. C. 333; 2 WestLR 59° 
[a] Thus an officer cannot grant 
leases for fishing purposes of crown 
Jands covered by water where the 
statute conferring authority upon 
him limits the subject matter thereof 
to lands held by the crown without 
encumbrance; the public right of 
navigation is an encumbrance within 
the meaning of the statute. Capital 
City Canning, etc., Co., Ltd. v. Anglo- 


British, etce., Packing Co. Ltd, 11 
Bi) C1333; 2. WestLR 59... 
97. See statutory provisions, 


98. Salem Sand, etc., Co. v, Olcott, 
97 Or, 258, 191 P 776. 

99. Salem Sand, etc., Co. v. Ol- 
cott, supra. 

1. Standard D. 
~2. See Admiralty §§ 33, 34; Col- 
lision § 1 p 1017 text and note 87; 
Navigable Waters 45 C. J. p 3898; 
Navigation post this page, 

“Intended to navigate’ see Intend 
33 C. J. p 167 text and note 61. 

38. Webster D. [quot Ryan _ v. 
Hooke. 344) Hun? CN, YY." 185, 191); 
Brookhaven v. Smith, 98 App. Diy. 
212, 90 NYS 646, 651. 

fa] “Navigating in  ballast.’— 
The Tongariro, [1912] P. 297, 299. 

4 Queddy River Driving Boom 
Co. v. Davidson, 3 Cartwr. Cas. (Can.) 


Inman, etc., SS. Co., 59 Fed. 365, 367, 
8 CCA 152. 

5. Brookhaven v. Smith, 98 App. 
Div. 212, 90 NYS 646, 651. 

6. See Fone any, Aérial Navigation 
2°C. J. pi 299. 

7 Bew v. Travelers’ Ins, Co., 95 
N. J.iL. 533;,'585, 112° A 593, 14 ADR 
983 [quot Standard D.]. 

8. See Navigable Waters 45 C. J. 
p 398; and cross references there 
listed. 

9. Bouvier L. D. [quot Brook- 
haven v. Smith, 98 App. Div. 212, 
90 NYS 646, 651). 


10. Pollock v. Cleveland Ship 
ag Co., 56 Oh. St. 655, 668, 47 NE 
582. 

11. Pollock v. Cleveland Ship 
Bldg. Co., supra. 

12. -Bouvier L. D. [quot Brook- 
haven v. Smith, 98 App. Div. 212, 90 


NYS 646, 651]. 

13. The Silvia, 171 U. S. 462, 466, 
19 SCt 7, 48 L. ed. 241 [quot Jay 
Wai Nam v. Anglo-American Oil Co., 
202 Fed. 822, 827, 121 CCA 1301. 

[a] “The plying of a steam tug 
upon the waters of the Hudson river 
and arms of the sea constitutes navi- 
gation.” Newton Creek Towing Co. 
v. Law, 205 App. Div. 209, 211, 199 
NYS 866. 

[b] As applied to waters which 
are used as highways, it denotes the 
transportation of ships or material 
from one place to another under in- 
telligent guidance, and not the use 
of such waters aS a mere receptacle 
of filth, or as a place for the deposit 
of worthless materials. Gerrish v. 
Brown, 51 Me. 256, 262, 81 AmD 569. 

[c] As used with regard to the 
navigation of qanals it means “the 
passage of boats along and upon 
their waters.” Rexford v, State, 105 
NUT Y¥.7229, 9233". 11° Nob B14, 

{d] Hauling a barge out of a dock 


_by a line fastened to the dock is not 


navigation, Gardner, Locket & Hin- 
ton, Ltd. v. Doe, [1906] 2 K. B. 171, 


85. 

fe] It does not apply (1) to a 
dismantled steamboat which has been 
fitted up as a saloon and hotel. The 
Hendrick Hudson, 11 F. Cas. No. 6,- 
355, 3 Ben, 419. (2) Nor does it in- 


* By Juan D. Miranpa (Navigate—Needy). 


For later cases, developments and changes in the law see cumulative Annotations, 


such vessel, but it- would include any 
moving of a vessel which was for 
the purpose of profit. The Joshua 
Leviness, 13 F. Cas, No. 7,549, 9 Ben. 
339, 345. (3) Nor does it mean the 
running of saw logs down a stream. 
Dolah Lumber Co. y. -St. Louis 
OOM etc... CO, 17a ted ad 2 
McCrary 382. AE a 

14. Hanson’ vy. Haywood Bros. 
ete, Co, 152 Fed. 401, 403, 81 CCA 


15. Hanson v. Haywood Bros., 
etc., Co., supra ‘ 

16. Hanson y Haywood Bros., 
etc., Co., supra. 

17. Hanson v Haywood Bros., 


18. See cases infra note 19. 


Wines! ‘ces 100 EMER Coo 
lost. 7089: Hae re Re te re 8 
Mr o. mee R. Booth a gs 
Hi Mtaeds BPA ca Ke Steatt 
hare defined Ls sf os s : 
390 ae. 


21. See Actual 1 C. J. p 1184 text 


cars sod Collisi § 

" e Collision 

ear eat hte ee i r ie a 
text and note 40. ak 

Pig ae Gakic 19 C. J. p 839 text 


25. Pollock vy. Cleveland hi 
eee: Co., 56 Oh. St. 655, 668, “nee 


26. See Engage 20 C. J, 
text and note 50. peters 


27. See Free 27 C. J. p 894 ‘text 
and note 76. 

28. See Collision § 1 p 1023 text 
and note 57. 

29. Moore v. American Transp. 
Co., 24 How. (U. S.) 1, 38,.16 L. ed. 
674; The Garden City, 26 Fed, 766, 
773; The War Eagle, 29 F. Cas. No. 
17,173, 6 Biss, 364; American Transp. 
Co. v. Moore, 5 Mich. 368, 400; Wood- 
house v. Cain, 95 N. C.. 113, 114, 

“Inland” defined see 32 C. J. p 523. 

30. Crenshaw vy. Slate River Co,, 
6 Rand. (27 Va.) 245, 263. 

31. See Marine Insurance § 272. 


same title, page and note number, 


“a 
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a balloon or airship; the art or practice of sail- 


ing or floating in the air.22 The 


used in connection with the word ‘‘aérial’’ compos- 
ing or forming the phrase ‘‘aérial navigation.’ ’* 


NAVY.*4 

NAVY DEPARTMENT.* 
NAVY OFFICER.*® 
NAVY YARD.*’ 


N. B. An abbreviation for nota bene, mark well, 
observe ;*° and also for nulla bona, no goods.*® 
N.D. An abbreviation for ‘‘no date,’’4° and also 


for ‘‘northern district.’ ’41 


N. E. An abbreviation for the word ‘‘ 


east.’ 742 


NE AD CONSILIUM ANTEQUAM VOCERIS.*# 
NE ADMITTAS. In ecclesiastical law, the name 
of a prohibitory writ, directed to the bishop, at the 
request of plaintiff or defendant, 
impedit is pending, when either party fears that 
the bishop will admit the other’s clerk pending the 


suit between them.*4 


NEAP TIDES. Those tides which happen be- 


tween the full and the change of 


32. See Bew v. Travelers’ Ins. Co., 
SeNe tee ae 533, 535 112 Asoo 14 
ALR 983 [quot Standard ; Bn 

33. See Aérial Navigation 2 C. J. 
Dez99: 

34. See Army and Navy § 1 text 
and note 4. 

35. See generally United States 
(39 Cye 703]. 

36. See generally Army and Navy 
§§ 50-107. 

§ Ah See generally Army and Navy 
42. 
38. Black L. D. 
39. Black L. D. 

£29 Cye 1290]. 

40. Webster Int. D. 


See Nulla Bona 


41. Black L. D. 
42. Sexton v, Appleyard, 34 Wis. 
235, 240. 


43. A maxim meaning “Go not to 
the council chamber before you are 
summoned.” Morgan Leg. Max. 

44, Black L. D. [cit Fitzherbert, 
N. Br. p 37]. 


45. Teschemacher v. Thompson, 


18 Cal. 11, 21, 79 AmD 151 [quot F.. 


A. Hihn Co. v. Santa Cruz, 170 Cal. 
436, 150 P 62, 65]. See aig 
Navigable Waters SP; 


46. See Nearest post p 578; Nearly 
post p 579. 
47. Webster D. [quot Kilgore v. 


Jackson, 55 Tex. Civ. A. 99, 118 SW 
819, 821]. 
48. Ward v. Wilmington, etc., R. 
109. (N-3.C.358,. 363, 138.SH 926. 
Birmingham, etc., R. Co. v. 
Wilson, 14 Ala. A. 235, 69. S 312, 
50. Ward v. Wilmington, etc., R. 
Co., 1092 N.-C. 358; 363,138 SH 926. 


51. _Webster D. [quot Kilgore v. 
Jackson, 55 Tex. Civ. A. 99, 118 SW 
819, 821]. 

52. Birmingham, etc., R. Co. v. 
Wilson, 14 Ala. A. 235, 69 S 312; 
The Fulham, [1898] P. 206, 211. 


53. Fall River Iron Works Co. v. 
Old Colony, etc., R. Co., 5 Allen 
(Mass.) 221, 227. 

54. Manis v. State, 3 Heisk. 
(Tenn.) 315, 316. 

55. Webster D. [quot Kilgore v. 
Jackson, 55 Tex. Civ. A. 99, 118 SW 
819, 821). 

56. Minter v. State, 104 Ga. 743, 
754, 30 SE 989; Harris v. State, 72 
Miss. 960, 964, USS eS Siem woo Leake A, 

Proctor v. Andover, Ao Ne Ey 
348, 353; Bartlett v. Jenkins, 22 N. 
H. 538, 68. See also At 5 C. J. p 1420. 

S72 Birmingham, *etc., KR. Cox ive 
Wilson, 14 Ala. A. 235, 69 S 312, 313. 

58. Cobe v. Malloy, 44 Ind. A. 
8, 88 NE 620, 622. 

59. Fall River Iron Works Co. 
Old Colony, etc., R. Co., 5 Allen 
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NAVIGATION—NEAR 


term usually is NEAR.*¢ 
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in every twenty-four hours.*® 

Adjacent to;47 at no great distance*® 
from ;*® close®® by®! or to;>2 not distant from;%* 
not distant or remote, but of reasonably easy and 


convenient access;>4 not far from;>> synonymous 


with ‘‘at.’’56 


of or beyond the named object.57 


‘Also it may mean either this side 


‘‘Near’’ is an 


indefinite’® and vague®® term of relative significa- 


tion,®° whose import can be determined only by the 
surrounding facts and circumstances,” depending 
on the sense and connection in which it is used, 


considered together with the purposes to be accom- 


north- | plished.®* 


Its meaning must be understood by ex- 


amining the intent with which it is used.** 


where a quare 


As applied to space, the word ‘‘near,’’ being a 
term of relative signification,®* has no positive®® or 
precise®? meaning, and it locates nothing with any 
degree of precision.®§ 
tion on the subject matter in relation to which it is 
used,®® and the circumstances under which it be- 


It depends for its significa- 


comes necessary to apply it to surrounding objects.”° 


the moon twice 


(Mass.)_ 221, (227. 

ade “eas line ‘near’ a route not yet 
found, but which ‘travel is now seek- 
ing,’ must be as uncertain a line as 
ingenuity could well suggest.’ Blod- 
gett v. Highway Comrs., 47 Mich. 469, 
470, 11 NW 275. 

60. Kirkbride v. Lafayette County, 
108" U. 'S.1:208,"2 SCt 501, 27> Led. 
705; Insley v. Shepard, 34 Fed. 869, 
872: Woodward Iron Co. v. Thomp- 
son, 205 Ala. 490, 88 S 438; Cogswell 
Vv. Bull, 39 Cal. 320; Karezenska v. 
239 Ill. 483, 88 NE 188, 
Union Tel. Co. v. 
Klitzke, 45 Ind. A. 550, 89 NE 405, 
406; Wilson v. Inloes, 6 Gill (Md.) 
121; Fall River Iron Works Co. v. 
Old Colony, ete., R. Co., 87 Mass. 221, 
227 [quot Pedrick v. Raleigh, etc., R. 
Co., 143 N. C. 485, 55 SE 877, 883, 10 
LRANS 554]; Barrett v. Schuyler 
County Ct., 44 Mo. 197; In re Har- 
tung, 40 Nev. 262, 160 P 782, 161 P 
715; American Dock, etc., Co. v. Pub- 
lic Schools, 39 N. J. Eq. 409; Casey 
v. New York, 217 N. Y. 192, 111 NE 
764; Hinton v. Vinson, 180 N. CG. 3938, 
104 SE 897, 901; Kelly v. State, 123 
Tenn. 516, 132 Sw 193, 201; Kilgore 
v. Jackson, 55 Tex, Civ. A. 99, 1128 
SW 819, 821; Keelmen Soc. v. Davi- 
son, 16 C. B. N. S. 612, 616, 111: ECL 
612, 143 Reprint 1267. 

61. Kirkbride v. Lafayette County, 
108. U. (Se 208)" 2005 2 SCt (501, 427 I 
ed. 705; Insley v. Shepard, 31 Fed. 
869, 872; Karezenska v. Chicago, 239 
Ill. 483, 88 NE 188, 189; Indianapolis, 


etc., R. Co. v. Newsom, 54 Ind. 121, 
125; Western Union Tel. Co. v. 
Klitzke, 45 Ind. A. 550, 89 NE 405, 
406; Fall River Iron Works Co. v. 
Old Colony, ete. R. Co., 5 Allen 
(Mass,) 221, 227 (‘When used to 


designate and describe the location 
of a line of railroad, it cannot be in- 
terpreted as having any narrow or 
restricted meaning”); Boston, ete., R. 
Corp. v. Midland R. Co., 1 Gray 
(Mass.) 340, 367; Barrett v. Schuyler 
County Ct., 44 Mo. 197, 202; American 
Dock, ete., Co. v. Public School Trus- 
tees, 39 N. J. Eq. 409, 485; Hamilton, 
etc., Plank Road Co. v. Rice, 7 Barb. 
(N. Y.) 157, 168; Griffen v. House, 18 
Johns... (N...¥.) (397, 398; -Hinton’ v. 
Vinson, 180 N.C, 393, 104 SE 897, 
901; Kilgore v.. Jackson, 55 Tex. 
Civ, A. 99, 118 SW_819, 821; Holcomb 
Vv. Danby, 51 Vt. 428, 

[a] As related to dangerous agen- 
cies ‘the use of the word ‘near’ .. 
has been several times considered by 
this court. It has been held to be 
bad as an alternative, when used 
alone with ‘at,’ ‘on,’ -or ‘under’ a 


. 


As a general rule the word is used to designate a 
place slightly removed from a given point.’? 


It 


dangerous agency, such as a falling 
roof or wall or falling rocks, etc.; 
but if accompanied with the qualify- 
ing word ‘dangerously’ or ‘negli- 
gently,’ with averments of knowledge 
of the danger, on account of the 
proximity, it has been held to be 
good. ... The correctness of these 
rulings is, we think, well illustrated 
by this case. ‘On’ a railroad cross- 
ing is, of course, a dangerous place; 
but ‘at’ or ‘near’ such crossing or 
track is not necessarily dangerous. 
It all depends upon how near the 
track one is, as to whether he is 
within the zone of danger or that of 
safety. A point one foot from a 
railroad track or from a public street 
which crosses the track may be said 
to be either ‘at’ or ‘near’ the cross- 
ing. A point 50 feet from.the rail- 
road track or from the public street 
would likewise be at or near, or cer- 
tainly near, the crossing, yet one 
would be dangerously near a pass- 
ing car, while the other would not 
be. A person in 1 foot of a: car 
track is within the danger zone of 
passing cars, while one 50 feet from 
the track is not, but is within the 
safety zone. To say that a person is 
‘at or near’ a railroad station or ‘at or 
near’ its track, without more, does 
not show that such person is within 
the danger zone of passing trains, or 
that those in charge of passing trains 
or cars owe himany duty.’ Birming- 
ham R., etc., Co. v. Nicholas, 181 Ala, 
491, 508, 509, 61 S 361. 

62. Kelly v. State, 123 Tenn. 516, 
132 SW 1938, 201. 

63. Kelly v. State, supra. 

64. Peo. v. Denslow, 1 Cai. 
177, 180. 

65. See supra text and note 60. 

66. Fall River Iron Works Co. v. 
Qld : ‘Colony, ete., R. Co. 5 Allen 
(Mass.) 221, 227 [quot Pedrick v. 
Raleigh, ete., R. Co., 143 N. C. 485, 
55 SE 877, 883, 10 LRANS 554]. 

67. Fall River Iron Works Co. v. 
Old Colony, etc., R. Co., 87 Mass. 221, 
227 [quot Pedrick v. Raleigh, supra]. 

68. Casey v. New York, 217 N. Y. 
192, 111 NE 764. 

69. Fall River Iron Works Co. v. 
Old. *Colony,,. ete., JR. (Com bs: Allen 
(Mass.) 221, 227 [quot Pedrick v. 
Raleigh, etc., RCo, 248i Na Ce Asx 
55 SE 877, 8838, 10 LRANS 554]; and 
cases supra note 68. 

70. Fall River Iron Works Co. v. 
Old Colony, etc., R. Co., 87 Mass. 


(N. YO 


221, 227 [quot Pedrick v. Raleigh, 
ete: Ry iCo:; supra. 
71. In re Hartung, 40 Nev. 262, 


160-P''782))161*P. 715. 
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may be appropriately used to designate distances 
which, of themselves, widely differ."? 
one foot,’? one chain,’* or any other distance.”® 

A term which has been construed 
to mean next of kin;*® those who would take under 
the statute of distribution;’7 synonymous with 


Near relatives. 


“Sheirs.’?78 


Other phrases: ‘‘ As near as,’’7® ‘‘as near as may 
be,’’S° ‘‘as near as practicable, 1782 of Cab ont mebins (78? 
“how near ?,’’88 ‘“in or near,’’84 ‘‘near any dwell- 
ing-house, 0985 ‘‘near beer, 1788 “near 

‘near county or town lines, 7788 t<near Cumberland 
Geneva, 790 ‘hear open port,’’?+ 

‘near or upon,’’? ‘near said river,’’®? ‘‘near St. 
Louis,’’®* ‘‘near the chamber door, 795 «6 near the 
compact part of a town,’’%? ‘near the creek,’’%? 

‘near the place,’’®8 ‘near the river bank,’’®° ‘near 


Gap, 7489),6°: ' near? 


72. Fall River Iron Works Co. v. 
Old Colony, ete, R. Co., 5 Allen 
(Mass.) 221, 227 (“A town may be 
properly said to be near to another 
town or city, if it is within a dis- 
tance of a few miles; but if a house 
is spoken of as near to another, it 
signifies that it is within a few feet 
or rods, if within the limits of a 
city or thickly settled village, or 
within a fraction of a mile, if in the 
country where the population is more 
sparse. So an article of furniture 
is said to be near to a person or ob- 
ject in the same room, if distant 
therefrom only a few inches. These 
illustrations serve to show that the 
word appropriately expresses a dif- 
ferent measure of distance according 
as it is applied to different objects 
or subjects’’). 

73. Cobe v. Malloy, 44 Ind. A. 8, 
88 NE 620, 622. 

74. Cobe -v. Malloy, supra. 

75. Cobe yv. Malloy, supra. 

76. Cox v. Wills, 49 N. J. Eq. 130, 
135, 22 A 794. 

ote of kin” 


[a] Byother-in-law 
relative” 
McCall, 


defined see Next 


adocd, a “near 
see Blytheville Courier v. 
me 169 Ark. 148, 273 SW. 368, 


77. Handley v. Wrightson, 60 Md. 
198, 206. See Descent and Distribu- 
tion. §§ 25-110. 

78. Perry v. Scaife, 126 Wis. 405, 
105 NW 920, 921. 

“Heir” defined see Heir or Heirs 
29: Calsp- 2317): 

79. See As § 2 text and note 47. 

80. Mexican Cent. R. Co. Vv. 
Pinkney, 149 U. S. 194, 205, 13 SCt 
859, 37 L. ed. 699; Phelps v. Oaks, 117 
U. S. 236, 289, 6 SCt 714, 29 L. ed. 


888; Phenix Ins. Co. v. Charleston 
Bridge Co., 65 Fed. 628, 632, 13 CCA 
58; In re Rugheimer, 36 Fed. 369, 


378; Beardsley v. Littel, 2 F. Cas. No. 
1,185, 2 Bann. & A. 501, 14 Blatchf. 
102; Rock Island Nat. Ms 
Thompson, 173 Ill. 593, 600, NE 
1089, 64 AmSR 137; Potter v. Robin- 
son, 40 N. J. L. 114, 117. 

81. Sonnek v. Minnesota Lake, 50 
Minn. 558, 559, 52 NW 961 
Brooklyn El. R. Co., 11 NYS 161. 


82. See At § 11 text and note 
84. 

83. Connally v, General Constr. 
Co., 269. U. S. 885,/' 395, 46 SCt, 126, 
70 L. ed. 322. 

84 Warner v. Callender, 20 Oh. 
St. 190, 196. 

85. Loomis y. Jewett, 35 Hun (N. 
WA)1/813; 314. 

86. See Beer 7 C. J. p 1025 note 
49 [el]. 

87. Clements v. Texas Co., (Tex. 


Civ. A.) 273 SW_ 993, 1002. 


88. Insley v. Shepard, 31 Fed. 869, 
872. 

89. Davis v. Hinckley, 141 Fed. 
708, 710; Davis v. Farmer, 141 Fed. 
703, 706. 

90. Harris v. Theus, 149 Ala, 133, 


In re 


NEAR—NEAREST 


It may mean 


NEAREST.?® 


proximity.'° 


the sea shore,’’! ‘‘near the shoulders,’’? ‘‘near the 

track,’’? ‘‘near to,’’* ‘‘near Tuscola,’’> ‘‘near Web- 

ster avenue,’’® ‘‘ working near said railroad.’’” 
NEAR BEER.® 

Immediately adjacent to; in closest. 


Phrases: ‘‘Before the nearest police justice,’’* 


Solumbia,’’8? 


‘fher nearest blood connection, 
next of kin,’’2 ‘‘my nearest blood relatives,’’* 
‘“my nearest of kim,’’!® ‘‘my nearest surviving re- 
lations,’’!® ‘‘nearest akin,’’!7 ‘‘nearest and lawful 


7712 “my nearest and 


heirs,’’48 ‘‘nearest and next of kin,’’!® ‘‘nearest 

blood kin,’’2° ‘‘nearest blood relations,’’?! ‘‘near- 

est blood relative,’’2? ‘‘nearest buildings,’’?* ‘‘near- 

est Columbia,’’24 ‘‘nearest competent relative,’’?> 

‘‘nearest court,’’?% ‘‘nearest court house,’’*? ‘‘near- 

est. degree of consanguinity,’’?8 ‘‘nearest en- 

43S. A917 b84" 123° VAS. 177 16 10. Wells v. Cleveland, etc. R. 
LRANS 204. Cou fl: Ob NCir nwCtiu201, (20019 7ORs 
91., ‘Tenet, v... Phoenix. Ins. Co.,,.7} Cir. Dec. 527... See Rex v. Georger, 
Johns, (N. Y.) 3638, 372. (Sask.) 19 DomLR 404, 407, 23 
92. Colorado Springs, etc., R. Co., CanCrCas 3841 (“The question before 
vy. Engle, 58 Colo. 352; 147 P 666,| me then is, must I construe the word 
668. ‘nearest’ as meaning the nearest 
93. San Pedro, ete., R. Co. v. Si-| point in a straight line, or as mean- 
mons Brick Co., 45 Cal. A. 57, 187 P|ing the nearest point, having regard 
62, 64. to its accessibility and the usual 
94. Menkens y. Blumenthal, 27 Mo.| methods of travel? In favour of the 
198, 4. former view may be urged the fact 
95. Haughwout v. Percival, 161] that it fixes a definite and invariable 
we 491, 493, 119 P 649, AnnCasi913D rule to go by, while to adopt the lat- 
15. ter construction would lead to doubts. 
96. Moore v. Maine Cent. R. Co.,|and uncertainty. On the other hand 


106 Me. 297, 301, 76 A 871 (the phrase 
‘near the compact part of a town” 
in a statute providing that no engine 
or train shall run across a highway 
near the compact part of a town at 
a speed greater than six miles an 
hour, unless the railroad maintains 
a flagman, a gate, or certain signals 
at such crossing, is not limited to the 
largest or principal compact part of 
a town, but applies to any compact 
portion, and includes a village with 
church, schoolhouse, engine house, 
store and dwelling houses, in all at 
least twenty-five buildings, and all 
situated within three hundred and 
fifty feet of the central point). 

97. Freeland v. Pennsylvania R. 
Co.,. 197) Pa.,.529), 538, 047 cAvcT4b; 80 
AmSR 850, 58 LRA 206; Wood v. 
Appal, 63 Pa, 210, 221. 

98. Connally v. General Constr. 
Co., 269 U.S. 385,395, 46 SCt 126, 
70 U, ed, 322, 


[a] “Near the place of the of- 
fence.”—Morris Tp. v. Carey, 27 N. 
Sela: its. 401: 

99. Burkett v. Chestnutt, (Tex. 


Civ.) <A.) 2120S W (271, 278: 

1. Keyser v. Coe, 14 F. Cas. No. 
7,750,.9) Blatch®.: 32;) 85: 

2. Fassett v. Roxbury, 55 Vt. 552, 
554 (a notice that a person was in- 
jured in his spine “near” his shoul- 
ders, so that he had no use of his 
arms, designates a part of the body 
with sufficient certainty for all pur- 
poses of the statute requiring such 
notice to state the portion of the 
body on which the injury was, and 
is supported by proof of an injury 
between the shoulder blades, for 
such place is near the shoulders). 

8. Colorado Springs, etc., R. Co. 
ye enele 58 Colo, 352, 356, 147 P 


4 Cobe v. Malloy, 44 Ind. A. 8, 
88 NE 620, 622; Casey v. New York, 
217 N. Y. 192, 111 NE 764, 765; Ward 
v. Wilmington, etc., R. Co., 109 N.C. 
868, 362,138 SE 926. 

5. Shaw v. Davis, 7 Mich. 318, 321, 

6. Karezenska v. Chicago, 239 Ill. 
483, 484, 88 NE 188. 

» Woodward Iron Co. v. Thomp- 
s 205 Ala. 490, 88 S 488, 439. 

8 See Beer 7'C. J. *p 1026 note 
49 [el]. 

9. See 


Near ante p 577; 
post p 579. 


Nearly 


to adopt the former view would 
often lead, not only to inconvenience,, 
but to positive hardship’’). 

[a] “Next’? compared.—‘‘There can 
be no doubt that there is a shade of 
difference between the words ‘next’ 
and ‘nearest.’ It is likewise equally 
true that this shade of difference is 
often disregarded. Therefore, if by 
using the terms as synonymous the 
proper intention can be arrived at, 
we can legitimately do so.” Speegle 
v. Sovereign Camp W. O. W., 77 S: 
C. 517, 521, 58 SE 4365. 


11. Crichton v, State, 115 Md. 423, 
81 A 36; 38. 

12.. Jones v. Parsons, 182 Iowa 
gel 1380, 166 NW 707. 

13. Kello v. Kello, 127 Va. 368, 
103 SE 638, 635, 11 ALR 322. 

14. In re Sander, 126 Wis. 660, 


105 NW 1064, 1065, 5 AnnCas 508. 


15. Kello v. Kello, 127 Va. 368, 
373, 103 SE 633, 11 ALR 322. 

16. Kello v. Kello, supra. ; 

17.. Hammond v. Myers, 292 Ill. 


270, 272, 126 NE 537 

18. See Heir or Heirs § 39 text 
and note 73. 

19. Brandon -v. Brandon, 3 Swanst. 
312, 318, 36 Reprint 876,.2 Wils, Ch. 
14, 37 Reprint 209. 


20. Smith v. Egan, 258 Mo. 569, 
phe 167 SW = 971, AnnCas1915D 
21. Swazey v. Jaques, 144 Mass. 


135, 10 NE 758, 762, 59 AmR 65 [quot 


De Graffenreid v. Iowa Land, etc., 
Co., 20 Okl. 687, 95 P 624, 635]. 
22. 16% N.:G, 


Miller v. Harding, 
53, 83 SE. 25, 26. 

23. Gates v. Madison County’ Mut. 
Ins. Co., 2 N. Y. 43, 46; Kennedy v. 
St. Lawrence County Mut. Ins. Co., 
10 Barb. (N. Y.) 285, 288. 

24, Clements v. Texas Coy (Tex 
Civ. A.) 273 SW 993, 1002. 


25. Gross y. Duncannon Work- 
en s Burial Assoc., 17 Pa. Dist. 543, 
26. State v. Blaine County 


Twelfth Judicial Dist. Ct., 49 Mont. 
247, 141 P 659, 661. 


Pie Shaw v. Cade, 54 Tex. 307, 

28. Swazey v. Jaques, 144 Mass. 
135, “10... NE 758; 1762, 59 AmR 65 
[quot De Graffenreid Vv. Iowa Land, 
nee Co., 20 Okl. 687, 95 P 624, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 


trance, 7° “nearest for all practicable purposes,’ 

‘nearest heirs,’’?1 ‘‘nearest in blood,’’8? ‘‘ ‘nearest’ 
in degree of blood, mss (nearest kin,??24 ““nearest 
kindred,’ ’%> ‘nearest magistrate,’’3> ‘‘nearest male 
heirs, 7*':. ““nearest., of: kin,?79*89 ){‘nearest: of ‘rela- 
tives, 940 ‘*nearest recurring anniversary of the date 
of the lease,’’* ‘nearest relation [or relations ],’’4? 
“nearest relative [or relatives],’’#2 ‘‘nearest rela- 
tives of my said sons respectively,’’44 ‘‘nearest 
route,’’*> ‘‘nearest the place of fire,’’4* ‘nearest 
towns,’’*" ‘‘newspaper printed nearest to the real 
estate,’’48 ‘‘that multiple of five, nearest reached 
by multiplying the rate by the distance,’’*® ‘‘the 
nearest entrance to the dwelling,’’®® ‘‘to my next 
nearest heir, and so on,’’>+ ‘‘to the nearest available 
point for repairs.’’>? 

NEARLY.®® <A term purely relative in its mean- 
ing** defined as almost; within a little.®° 


Phrases: ‘‘ ‘About’ or ‘nearly,’ ’’>§ ‘‘as nearly 
as,’’°? ‘‘as nearly equal as,’’°® ‘* ‘meeting head on’ 
or ‘nearly head on,’ ’’5° ‘‘neauly end on,’’® ‘‘nearly 


head on.’’* ; 
NEAT CATTLE.®2 A deseriptive term® signify- 
ing animals of the genus bos;°* commonly applied 


29. Matter of Veeder, ,31 Misc, 


568, 570, 65 NYS 517. NW. 406, 407. 


NEAREST—NECESSARILY 


Co. v. Etherton, 25 Nebr. 505, 
Lexington, etc., R. 


[45 C.J.] 579 
in the United States to describe a beast of the 
bovine genus.®> ‘‘Neat cattle,’’ in some connec- 
tions, is more appropriate than the mere word ‘‘cat- 
tle.’’°* It includes only cattle of the bovine spe- 
cies®’ suchas a cow®® or a steer.®® 

NEAT PROFITS. Profits after all ennnees and 
expenses have been deducted.’° 

NEAT STOCK. A term which may or may not 
include ‘‘beeves.’’7 

NEBRASKA. A geographical name;?? a state in 
north central United States.73 

NEC BENEFICIUM PERTINET AD EUM QUI 
NON DEBET GENERE OFFICIUM."4 

NEC CUM SACCO ADIRE DEBET.*5 

NEC CURIA DEFICERET IN JUSTITIA EX- 
HIBENDA."¢ 

NECESSARIES.77 

NECESSARILY."§ A term which has no fixed,”* 
absolute®® significance, but which is to some extent 
a relative one,*! defined as by necessity ;82 in a nee- 
essary manner;%* indispensably ;84 unavoidably: ee 
The term signifies something more than mere con- 
venience,*® or something less than that which is 
inevitable.2? 


510, 41] 700, 705, 87 P 188; State v. Fifth Ju- 


dicial Dist. Ct., 42 Nev. 218, 224, 174 


30. Williams v. Planters’, etc., 47. Wyman Wa P 1023. (2) Sheep. State v. Hoft- 
Nat. Bank, (Tex. Civ. A.) 44-SW 617, | Co., 13 Metce. (Mass.) 316, 323. man, as. BERL lee. Fifth Tadicial 
619. 48. Strode v. Wende, (Ariz.) 242] Dist. Ct, supra. (3) Goats. State 

31. Ryan v. ,Allen,, 120 Ill. 648,| P 868, 869. v. Hoffman, supra; State v. Fifth Ju- 
653, 12° NE 65; Kello v. Kello,. 127 49. Wells 'v. Cleveland, etc., R.| dicial Dist. Ct., supra. (4) Swine. 
Va. 368; 373, 103 SE 633, 11 ALR] Co., 17 @Oh. Cir. Ct. 201, 205, ' 206, 9) State v. Fifth Judicial Dist. Ct., su- 
322 Oh. Cir. Dec. 527 (‘“ ‘that multiple of | pra. 4 

32. Codman vy. Brooks, 167 Mass. | five nearest reached by multiplying 68. Wilburn v. Terr., 10 N. M. 402, 
499, 502, 46 NE 102. the rate by the distance,’ clearly and] 404, 62 P 968. ; 

33. Matter of Weaver, 140 Iowa] plainly means the multiple of five in 69.» State v. Bowers, (Mo.) 1 SW 


G2 57221 SWS b 


615, 618, 119 NW 69, 22 LRANS 1161, 
17 ‘AnnCas 947 (“No relative can be 
said to be ‘nearest’ in degree of blood 
if some one else be ‘nearer’ ”’ 

34. Haas v. Speenburgh, 122 Misc, 


458, 2083 NYS 202, 203. 
“Kin” defined see 35 C. J. p 914. 
35. _Swazey v. Jaques, 144 Mass. 


135, 10 NB 758, 762, 59 AmR 65 [quot 


De Graffenreid Vv: Iowa: Land,. ete, 
Co., 20 Okl. 687, 95 P 624, 635]. 
“Kindred” defined see 35 Cx sD 
914. 
36. Oswalt v. Hartford F.acins, 


Co., 175 Pa. 427, 430, 34 A 735. 
37. See Heir or Heirs § 31 text 


‘and note 8. 


38-39. See Kin 35 C. J. p 914 note 
25. Lb 

a, Voit v. Rudolph, 184 Ky. 161, 
162, 211 SW 855. 

41... Temple v. Atty.-Gen., 27 Can. 
S. C. 355, 359; Atty.-Gen. v. Sheraton, 
28 N. S. 492, 494, 

42. Swazey v. Jaques, 144 Mass. 
135, 10 NE 758, 59 AmR 65 [quot De 
Graffenreid vy. Iowa Land, etc., Co., 
20 Okl. 687, 95 P 624, 6351; Locke v. 
Locke, 45 N. J. Kq. 97, 98, 16 A 49; 
Renfro v. Olentine, 72 Ok1. 63, 178 Bp 
119; Scott v. Jacobs, 40 Okt. 522, 524, 
140 P 148. 

43. Holt v. Rudolph, 184 Ky. 161, 
Eckert v. Star of 
Blizabeth Council No. 37 D. Ass), BON. 
Js) 1h: Ay 108507095) Ins re Altdorfer, 
225 Pa.-136, 138, 73 A 1068. 


44, Fields v. Rollins, 186 N. ic, 
221, 119 SE 207, 208. 

45. Eastgate v. Nelson County 
Osago School Dist., 41 N. D. 518, 


522, 171 NW 96 (“In some of the 
above laws, the words ‘nearest route’ 
are used; where so used they are 
held to mean the nearest public route 
or one which has been duly author- 
ized or exists by law’’). 

46. German-American Ins. Co. v. 
Pi mertgt, 25 Nebr. 505, 510, 41 NW 
40 

ray “Tiving nearest the place of 
the fire.’—Paltrovitch v, Phcenix Ins. 
Co., 143 N.Y. 73, 75, 37 NE 639, 25 
LRA 198. 

[b] “Magistrate ‘nearest the place 
of the fire.’ ’—German-American Ins. 


‘ 


closest proximity to the result ob- 
tained by multiplying the rate by the 
distance, whether it be above or be- 
low, and whether it is reached by an 
extension, either upward or down- 
ward, from such result’). 

50. Matter of McMonagle, 41 Misc. 
407, 84 NYS 1068, 1071. 

51. See Heir or Heirs § 46 text 
sige note 938, 


U.S. v: Boston, ete:,. R:*Co., 
pag eed. 195+ 796. 
53. See Near ante p 577. 
54. Cogswell vy. Bull, 39 Cal. 320, 
1825. 
55. Webster D. 
56. Johnson y. Pannel, 2 Wheat. 


(U.. S$.) 206, 211.4 Lz ed. 221, 
“Apout” defined see 1 ©. J. p 334. 
57. See As § 2 text and note 48. 
[a] “As nearly as the same can 

be conveniently done.”—Goodrich v. 

Lunenburg, 9 Gray (Mass.) 38, 39. 
“As nearly aS may he” see As § 2 

note 48 [a]. 

“As nearly as possible” see As § 2 

note 48 [b]. 

“As nearly uniform as practicable”’ 

see As § 2 note 48 [c]. 

58. See As § 2 text and note 49. 
59. See Collision 11 C. J. p 1024 

§ 1 text and note 62, 

60. The KF. W. Wheeler v. Churchill, 

78 Fed, 824, 828, 24 CCA 353. 

61. See Collision das Cie p) O24 § 

1 text and note 65. 

62. See generally Animals 3 C, J. 


cas 

Allegation of in indictment 
Larceny § 290 text and note 3. 

“Cattle” defined see 11 C. J. p 33. 

63. State v. Swager, 110 Wash. 
431, 188 P 504, 506. 

64. State v. Hoffman, 53 Kan. 700, 
TOR, ot Lao. 

@5. Terr, v. Christman, 9 N. M. 
582, 587, 58 P 343. 

66. Mathews v. State, 39 Tex. Cr. 
553, 554, 47 SW 647, 48 SW 189. 

67. State Vis Harris, (Mo.) 267 SW 
802, 803; State v. Fifth Judicial Dist. 
Ct., 42 ‘Nev. 218, 224,174 P 1023: 
Wilburn Vs) Tern; 10 N. M. 402, 404, 62 
P 968. 

[a] 
Horses. 


see 


Distinguished from: (1) 
State v. Hoffman, 53 Kan. 


288; State v. Lawn, 80 Mo. 241, 242. 

70. Owston v. Ogle, 13 Bast 538, 
5438, 103 Reprint 479. See Net. 

71. Castello v. State, 36 Tex. 324. 

72. Nebraska L. & T. Co. v. Nine, 
ry gt ae 507, 48 NW 348, 20 AmSR 

Geographical names as trade-marks 
see Trade-Marks, Trade-Names, and 
Unfair Competition [388 -Cye 129). 

73. Standard D, 

74 A maxim meaning “No benefit 
belongs to him who was not obliged 
to perform a certain act.” Peloubet 
Leg. Max. 

75. A maxim meaning “A debtor is 
not obliged to carry a money bag 
with him wherever he goes.” Mor- 
gan Leg. Max. 

76. A maxim meaning “Nor should 
the court be deficient in showing jus- 
tice.” Black Li, D. 

Applied in: Cerecedo vy. Medina, 27 
Porto Rico 750, 753. 

77. See Necessary post p 580. 

78. See Necessary post p 580. 

79. Milwaukee, etc., R. Co. v. Mil- 
waukee, 34 Wis. 271, 277. 

80. Milwaukee, ete., R. Co. v. Mil- 
waukee, supra. 

81. Milwaukee, etc., R. Co. v. Mil- 
waukee, supra. 


82. Summers vy. Tarney, 123 Ind. 
560, 564, 24 NE 678. 
83. Summers Vv, Tarhioy: supra. 


84. Webster D. [quot Ryan v. Oak- 
land Gas, etc., Co., 21 Cal. A.:14, 136 
P 693,, 6971; Summers Vv, Tarney, 123 
Ind. 560, 564, 24 NE 678. 

85. Webster D. [quot Ryan v. Oak- 
land Gas, éte., Co., 21 Cal. A: 14, 130 
P 693, 697]; Summers v. Tarney, 123 
Ind, 560, 564, 24 NE 678. 

86. Milwaukee, etc., R. Co. y. Mil- 
waukee, 34 Wis. 271, 277. 


[a] “Reasonably” distinguished.— 
Stevenson y. State, 17 Tex. A. 618, 
634. 

{b] Not synonymous with “un- 


necessarily,” although these terms 
are sometimes used interchangeably. 
Dallas, ete.; R. Co. v. Able, 72 'Tex. 
150..155,.9 SW. 871. 

87. Milwaukee, etc., R. Co. v. Mil- 
waukee, 34 Wis. 271, 277. 


580 [45 C.J.] 


Phrases: ‘‘Expenses necessarily incurred,’’®® ‘‘ex- 
penses necessarily incurred in conduct of his of- 
fice,’’S® ‘‘incidental and necessarily preliminary, 
‘“‘necessarily acquired knowledge,’’®* 
affect the judgment,’’? ‘‘necessarily and continu- 
ously confined,’’®? ‘‘necessarily and solely, 
necessarily con- 
fined to the house,’’®* ‘‘necessarily expended,’’®” 
‘‘necessarily incident to the employment,’’®* ‘‘nec- 
“‘necessarily 
‘necessarily incurred in the course of the adminis- 
tration of the estate,’ ‘‘necessarily involved,’’* 


essarily appear by the acts,’’®> 


essarily included,’’®® 


88. See Expense 25 C. J. p 174 
text and note 18. 

g9. See Expense 25 C. J: p 174 
text and note 19. 

90. McCormick v. Market Nat. 


Bank, 162 Ill. 100, 44 NE 381, 383. 
91, Galveston, etc., R. Co. v, Stoy, 
#4 Tex. Civ. A. 448, 451, 99 SW 135. 
92. Huntington Park Impr. Co. v. 
Los Angeles County Super. Ct., 17 
CalkeaA 692, 127 FPNTOdS T08E 
93. Ramsey v. General Acc., etc., 
Ins. Co., 160 Mo. A. 236, 142 SW 763. 
94. Continental Casualty Co. v. 
Colvin, 77 Kan. 561, 95 P 565, 567 
{requirement of an accident policy 
that death must have resulted “nec- 
essarily and solely” from accidental 
injury is satisfied, where the injury 
was the predominating and efficient 
cause of the death, and that other 
conditions were set in motion by the 
injury which may have contributed to 
the death is immaterial). 


95. Stevenson v. State, 17 Tex. A. 
618, 634. 4 : 

96. Adtna L. Ins. Co. v. Willetts, 
282 Fed. 26, 27; Dulany v. Fidelity, 


etc., Co., 106 Md. 17, 66 “A> 614, 617; 
Guay y. Provident Acc., etc., Co., 51 
Que. Super. 328, 34 DomLR 72, 75. 

97. Peo. v. New York, 32 N. Y. 
473, 475 (in a statute providing that 
the moneys. “necessarily expended” 
by any county officer in executing the 
duties of his office shall be a charge 
on the county, the term means such 
expenditures as are not only need- 
ful and proper, as contradistinguished 
from such as are needless and im- 
‘provident, but also reasonable, appro- 
priate, and customary in the execu- 
tion of the particular official duty). 

98. Reickert v. Hammond Packing 
Co., 186 Mo. A. 565, 118 SW 525, 527 
(as used in an instruction that, if 
plaintiff was employed by defendant, 
plaintiff assumed all the dangers 
‘necessarily’ incident to such em- 
ployment, but plaintiff did not as- 
sume any dangers arising from, or 
eaused by, defendant‘s carelessness 
and negligence, the word ‘‘necessar- 
ily” means inevitably, not to be 
avoided even by the exercise of the 
highest degree of care, and such in- 
struction is erroneous as imposing 
too high a degree of care). 

99. Peo. v. Kerrick, 144 Cal. 46, 47, 
77 P 711 (to be “‘necessarily included” 
in the offense charged, the lesser of- 
fense must not only be part of the 
greater in fact, but it must be em- 
braced within the legal definition of 
the greater as a part thereof); Peo. 
v. Miller, 143 App. Div. 251, 128 NYS 
549, 550. 

1, Sargent: v. La Plata County, 21 
Coto. 158, 170, 40 P 366; John Wana- 
maker, New York, Inc. v. Otis El. Co., 
186 App. Div. 655, 661, 175 NYS 78 
(“While the ordinary definition of 
the word ‘necessary’ as indicating 
something indispensable and which 
cannot be disregarded or omitted may 
not always apply in law, the sense in 
which the word is used in the stipu- 
lation in the case at bar makes it 
evident that if the defendant con- 
tested the propriety of the expendi- 
ture it would not admit that it was 
necessary or necessarily .incurred’’); 
Peo. v. Cayuga County, 22 Misc. 616, 
50 NYS 16, 17; Reg. v. Warwick, 8 


66 


NECESSARILY—NFCESSARY 


sarily’ on the 


7990 


66 97 


necessarily | zation, 


994 66 neg- 


ineurred,’’+ 


Q. B. 926, 929, 55 ECL 962, 115 Re- 
print 1123; Atty.-Gen. v. Tynemouth, 
[1898] 1 Q. B. 604, 620. 

2. Richardson vy. McCloskey, (Tex. 
Civ. A.) 261 SW 801, 819. 

3. Peo. v. Zmudzinski, 80 Misc. 28, 
141 NYS 542, 543. 

4 Motion Picture Patents Co. v. 
Universal Film Mfg. Co., 232 Fed. 
263, 265. 

5. Sipperly v. Warner, 9 HowPr 
(N:. Y.) 332, 333 (‘The cause was 
‘necessarily’ on the calendar, for by 
the term ‘necessarily,’ I suppose 
nothing more is intended that that 
the cause should be regularly or 
properly upon the calendar. In other 
words, the cause is necessarily on 
the calendar, when, being at issue 
and in readiness for trial, the party 
who has noticed it for trial has put 
it on the calendar for the purpose 


of trying it, if he has an oppor- 
tunity”). 
6 U.S. v. Harmon, 147 U. S. 268, 


280, 281, 138 SCt 327, 37 L. ed. 164. 

7. McCormick v. Market Nat. 
Bank, 162 Ill. 100, 107, 44 NE 381. 

8 Hitch v. U. S., 66 Fed. 937, 942; 
Marion County v. Pressley, 81 Ind. 
361, 362; Marshall County v. Rokke, 
134 Minn. 346, 347, 159 NW _ 791; 
Blair v. Sheridan County, 94 -Nebr. 
124, 142 NW 698, 694. 

9. Lewis v. Galveston, ete., R. Co., 
73 Tex. 504, 507, 11 SW 528; Chicago, 


ete., R. Co. v. Bayfield County, 87 
Wis, 188, 194, 58 NW 245; Milwaukee, 
etc., R. Co. v. Milwaukee, 34 Wis. 
271, 277; Milwaukee, ete, R. Co. v. 


Crawford County, 29 Wis. 116, 122. 
10. Chicago, etc., R. Co. v. Doug- 

las County, 122 Wis. 273, 99 NW 

1030, 1081. 

11. Ryan v. Oakland Gas, etc., Co., 
21 Cal. A. 14, 24, 180 P 693 (“A thing 
which necessarily must happen may 
reasonably be said to be certain to 
happen. To say that from a given 
physical injury physical or mental 
pain must necessarily be suffered is 
only another way of saying that it is 
certain to result’’). 

12. Madison, etce., Plank Road Co. 
v.. Watertown, etc., Plank Road Co., 
5. Wis:.173, 182: : 

13. A maxim meaning “That is 
necessary which cannot be _ other- 
wise.” Black L. D. 

14. See Necessarily ante p 579, 

Necessary or necessaries: 
Attachment § 75 (disposition of ex- 

empt property as ground for at- 

tachment). 

Collision § 60 text and note 55 (mean- 
ing of “necessary” under rule of 
duty of vessel to slacken speed, 
stop, or reverse). 

Costs §§ 226-405 (amount and items 
allowable as costs). 

Counties § 108 (powers of county 
commissioners as arise by neces- 
sary implication from those ex- 
pressly granted). 

Damages § , 

Easements § 112 (degree of neces- 
sity required in creating easements 
by implication). 

Eminent Domain §§ 34-74 (necessity 
that use be. public), §§ 111-118 
(necessity for exercise of power). 

Equity §§ 276-297 (necessary or in- 
ispensable parties), 

Exemptions §§ 638-153 (property ex- 


‘‘necessarily obtained for use on trials, 


994 66 Chocage 
ealendar,’’®> ‘‘necessarily per- 


formed,’’® ‘‘necessarily preliminary to its organi- 
‘‘necessarily traveled, 
used,’’? ‘‘necessarily used in operating any rail- 
road,’’° ‘‘pain suffered or to be necessarily suffered 
from the injury,’’™ ‘‘usual or necessary. 

NECESSARIUM EST QUOD NON POTEST 
ALITER SE HABERE." 

NECESSARY." 
susceptible of various meanings?® and without a 
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[§ 1] A. In General. A term 


empt from execution), § 176 (debt 

due for necessaries as enforceable 

against exempt property). 

Guardian and Ward § 281 (liability 
of guardian on contract for neces-. 
saries furnished ward). 

Homesteads § 232 (debt due for 
necessaries as enforceable against 
homestead). 

Husband and Wife §§ 29-35 (support 
of family generally), §§ 621-628 
(liability of wife’s separate estate 
for necessaries), § 757 (pleading in 
action against husband or wife or 
both. on contract for necessaries), 
§ 1193 (liability of community 
property for necessaries). 

Infants § 18, 14 (support and main- 
tenance.of infants generally), § 
106 (purpose for which sale may 
be authorized), §§ 169-181 (infants’ 
contracts for). 

Injury § 15. 

Insane Persons §§ 368-375 (duties 
and liabilities for support of insane 
persons), § 412 (allowances to 
guardian in accounting for support 
of ward), §§ 432-438 (support and 
maintenance of ward out of es- 
tate), §§ 523-526 (contracts by in- 
sane persons for necessaries). 

Insolvency § 265 (discharge of in- 
solvent from debts for necessaries), 

Maritime Liens §§ 28-65 (maritime 
lien on vessel for necessaries). 

Parent and Child [29 Cye 1605 (duty 
of parent to furnish support to 
child), 1611 (liability of parent 
for necessaries furnished child) ]. 

Parties [80 Cye 105]. 

Paupers [380 Cye 1123 (necessaries 
for support of pauper) ]. 

Private Roads [32 Cyc 369 (power to 
establish as dependent upon neces- 
sity) ]. 

Shipping [36 Cye 126 (liability of 
owner on contract of master of 
vessel for necessaries) ]. 

Spendthrifts [86 Cye 804 (statute in- 
validating contract of a spendthrift 
as extending to contracts for neces- 
saries) ]. ‘ 

Subrogation [87 Cye 467 (right to 
subrogation of persons making ad- 
vancements for necessaries for one 
incompetent to contract)]. 

15. Knevals v. Florida Cent., etc., 
R. Co., 66 Fed. 224, 231, 13 CCA’ 410; 
Rexroth vy. Holloway, 45 Ind. A. 36, 
90 NE 87; Baltimore v. Chesapeake, 
etc., Tel. Co., 92 Md. 692, 48 A 465; 
Ferguson Contracting Co. yv. State, 
70 Mise. 472, 126 NYS 808, 811; and 
cases passim § 38. See Calvet-Rogniat 
v. Mereantile Trust Co,, 46 Misc. 20, 
93 NYS 241, 248 (a statute making it 
a prerequisite to the granting of an- 
order for the appointment of a ref- 
eree to take depositions of the officers 
of a corporation that the affidavit 
show that it is ‘necessary’ for 
use on a motion, ete., requires that 
it shall appear first that the person 
sought to be examined can, and if 
compelled will, Swear to the facts 
desired, and that the facts to which 
he can Swear are relevant to the pro- 
ceeding); Perth Local Bd. of Health 
yv.' “Maley;)) 1 Austr %C, a. SR e792 
Kennedy vy. Horden Collieries, Ltd., 
[1925] -2 K. B. 438) 452. 

[a] As “occasion.” — The term 
“necessary,’”’ in the statute requiring 
viewers of a private road to report 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- absolute physical necessity. 


fixed meaning’® or character’ peculiar to itself.18 
““Necessary’’ may have a broad?® or a strict?° mean- 
It is a flexible,”! relative,?? variable,?* and 
comparative** term, admitting of all degrees of 
comparison,?> somewhat elastic,?® restricted or en- 
larged by the surrounding circumstances,’ depend- 
ing upon the context,?® the intention,”® the subject,*° 


ing. 


and the object sought.*t It may 


which in the accomplishment of a given object can- 
not be dispensed with,*? that which is indispensa- 
ble,** or an absolute physical necessity.*4 


whether it is necessary, is satisfied 
by a report that there is occasion for 


‘it, for, although mere convenience is 


perhaps not enough to authorize such 
road, a report is never drawn with the 
precision of an indictment, and, in 
the apprehension of the mass, the 


“terms “necessary’’ and ‘‘occasion’”’ are 


convertible. In re Pocopson Road, 
16 Pa, 15, 17. 

16. Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573 [quot 
Marshall County v. Rokke, 134 Minn. 
346, 159 NW 791]; Peo. v. Woodbury, 
213. N.Y. 51,.106 NE 932, 934. ‘See 
Beauregard v. State, 146 Wis. 280, 
289, 181 NW 347 (in prosecutions for 
homicide, in charging as to the pre- 
sumption that persons intend the or- 
dinary results of their acts, the words 
‘necessary,’ “probable,’’ “usual,” and 
“ordinary” are substantially synony- 
mous). 

17. Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573 [quot 
Marshall County v. Rokke, 134 Minn. 
346, 159 NW 791]; Matter of Tennes- 
see Ave., 213 App. Div. 540, 210 NYS 
744, 745. 

18. McCulloch v. Maryland, 4 
Wheat. (U.°S.) 316, 414, 4 L. ed. 579 
[quot In re Eighty-Fourth St., 189 
Apps Divs: <315,) 178) NYS* 617, 7 6199; 
Chicago, etc., R. Co. v. Baugh, 175 
Ind. 419, 94 NE 571, 573 [quot Mar- 
shall County v. Rokke, 134 Minn. 346, 
159 NW 791]; Peo. v. Woodbury, 213 
Ney.” 61, 106 NE 932, 934; In re 
Tennessee Ave., 213 App. Div. 540, 210 
NYS 744, 745. 

19. State v. Hackmann, 275 Mo. 
636, 205 SW 161, 164, 165. 

20. Knevals v. Florida Cent., etc., 
R. Co., 66 Fed. 224, 231, 13 CCA 410; 
State v. Hackmann, 275 Mo. 636, 205 
SW 161, 164, 165. 

21. Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573 [quot 
Marshall County v. Rokke, 134 Minn. 
346, 159 NW 791]. 

22. The Huron, 278 Fed. 383, 384; 
Simmonds v. Holmes, 61 Conn. 1, 238 
A. 702; 703, 15 LRA’ 253) Chicago, etc., 
R. Co. v. Baugh, 175 Ind. 419, 94 NB 
571, 573 [quot Marshall County v. 
Rokke, 134 Minn. 346, 159 NW 791]; 
Folk v. State Capital Sav., etc. As- 
Ssoc., 214 Pa. 529, 68 A 10138, 1016. 

23. -Hooker v. Goodwin, 91 Conn. 
465, 99 A 1059, 1060, AnnCas1918D 
1159. 

24. Chicago, etc., R. Co. v. Baugh, 
175 Ind, 419, 94 NE 571, 573. 

25. McCulloch v. Maryland, ' 4 
Wheat. (U. S.) 316, 414, 4 L. ed. 579 
[quot In re Highty-Fourth St., 189 
Appr Dives3sLb, 178) NYS 8617, 619); 
In re Tennessee Ave., 213 App. Div. 
540, 210 NYS 744, 745. 

“The word ‘necesSary’ has not a 
fixed meaning or character peculiar 
to itself, but is flexible and relative. 
It is an adjective expressing degree, 
and may express mere convenience, or 
that which is indispensable, or an 
It may 
mean something which in order to 
accomplish a given object cannot be 
dispensed with, or it may mean some- 
thing reasonably useful and proper, 
and of greater or lesser benefit or 
convenience, and its force and mean- 
ing must be determined with relation 
to the particular object sought. It 
is a relative and comparative term, 
depending upon its application to the 
object sought, the character of and 
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mean something | other.* 


But the 


reasons for the convenience as public 
or private, and its adaptation to the 
public needs or public convenience, 
and especially is this true where it is 
based upon a condition or state of 
affairs in which the public are di- 
rectly interested, and as to which a 
public duty is imposed upon a public 
instrumentality, as a railroad.’ Chi- 
cago, ete., R. Co. v.-Baugh, 175 Ind. 
419, 425, 94 NE 571. 

,. 26. Norfolk, ete., R. Co. v. Denny, 
106 Va. 3838, 56 SE 321, 328. 

27. Hooker v. Goodwin, 91 Conn. 
en 99 A 1059, 1060, AnnCas1918D 

28. McCulloch v. . Maryland, 4 
Wheat. (U. S.) 316, 414, 4 L. ed. 579 
{quot In re Strauss, 197 U. S. 324, 
330, 25 SCt 535, 49 °L. edt T7475 Uh v. 
Life, ete., Assoe., 97 Kan. 422, 155 P 
926, 927. 

29. McCulloch vy. Maryland, 4 
Wheat. (U. S.) 816, 414, 4.L. ed. 579 
[quot In re Strauss, 97 U. S. 324, 330, 
25 SCt 535, 49 Li ed...774]. 4 

30. McCulloch v. Maryland, supra 
[quot In re Strauss, supra]. 

31. Coles County v. Goehring, 209 
Ill. 142, 70 NE 610, 617. To like effect 
McCulloch v. Maryland, 4 Wheat. (U. 
S.) 316, 414, 4 L. ed. 579 [quot In re 
Highty-Fourth §t., 189 App. Div. 315, 
178 NYS 617, 619]; Chicago, ete., R. 
Co. v. Baugh, 175 Ind. 419, 94 NE 571, 
573. 

82. Chicago, etc., R. Co. v. Baugh, 
supra; Leisse v. St. Louis, etc., R. Co., 
2 Mo. A. 105, 114; and cases passim 
§ 3. : 
33. Chicago, ete., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573; Peo, v. 
Woodbury, 213 N. Y. 51, 106 NE 932, 
934; In re Highty-Fourth St., 189 App. 
Div. 315, 178 NYS 617, 619; and cases 
passim § 3. 

34. Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573; Balti- 
more v. Chesapeake, etc., Tel. Co., 52 
Md. 692, 48 A 465. 

35. Simmonds vy. Holmes, 61 Conn. 
1, 23 A 702, 708, 15 LRA 2538; Sayre 
v. Orange, (N. J. Sup.) 67 A 933; 
Terry v. Ross Heater, ete., Co.,.180 
App. Div. 714, 167° NYS. 747, 750; 
Stuyvesant v. New York, 7 Cow. (N. 
Y.) 588, 606; In re Rhode Island Sub- 
urban R. Co., 22 R. I. 457, 48 A 591, 
592, 52 LRA 879. 

36. Sayre v. Orange, (N. J. Sup.) 
67 A 933; Terry v. Ross Heater, etc., 
Co., 180 App. Div. 714, 167 NYS 747, 
750; Garfield County v. Isenberg, 10 
Okl. 378, 382, 61 P 1067, 

“The word ‘necessary,’ as here used, 
is not to be interpreted as referring 
to such measures as are absolutely 
and indispensably necessary, but as 
including all appropriate means 
which are conducive or are adapted 
to the end to be accomplished, and 
which, in the judgment of the board, 
will most advantageously effect it,’ 
Coles County v. Goehring, 209 Ill. 142, 
70 NE 610, 617. 

37. General Inv. Co, v. Bethlehem 
Steel Corp., 248 Fed. 303, 310; Heinz 
vy. National Bank of Commerce, 237 
Fed. 942, 951, 150 CCA 592; Meri- 
wether v. St. Francis Bd. of Direc- 
tors; 165 Fed. 317, 319, 91 CCA. 285; 
Piedmont Cotton Mills v. Georgia R., 
etc., Co., 1381 Ga. 129, 62 SE 52, 55; 
Chicago v. Kluever, 257 Ill. 317, 100 
NE 917, 919; Brooks v. Chicago, etc., 
Coal” Co;; 234 -Tll- 372,84" NE-1028;, 
1031; Chaleraft v. Louisville, ete. R. 
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term may not mean absolutely necessary*® or indis- 
pensable;** it may not mean indispensable;*? it 
may not imply an absolute necessity ;** it may not 
be confined in its meaning to physical necessity.*® 
Nor does it always import an absolute physical ne- 
cessity*® so strong that one thing to which another 
may be termed necessary cannot exist without that 
It may express mere convenience ;*? it may 
mean something reasonably useful and proper,** 
that which is only convenient or useful or essen- 
tial,** reasonably necessary,*> reasonably conven- 


Co., 113 Ill. 86, 88; Uhl v: Life, etc., 
Assoc., 97 Kan. 422, 155 P 926, 927; 
Detroit Parks Comrs., etc. v. Moesta, 
91 Mich. 149, 51 NW 903, 904; Detroit, 
ete., Plank-Road Co. v. Detroit, 81 
Mich. 562, 46 NW 12, 13; Killeen v. 
Barnes-King Dev. Co., 46 Mont. 212, 
127 P 89, 93; Newark v. Verona Tp., 
59 N. J. L. 94, 34 A 1060; State v. 
Marron, 17 N. M. 304, 128 P 485, 491; 
Jerome y. Ross, 7 Johns. Ch. (N. Y.) 
315, 340, 11 AmD 484; Childers v. 
Brown, 81 Or, 1, 158 P 166, 168, Ann 
Cas1918D 170; Kelly v. People’s 
Transp. Co., 3 Or, 189, 192. 

[a] “Material” not synonymous.— 
Johnston v. Hoover, 139 Iowa 143, 117 
NW 277, 278; Koplin v. Hoe, 123 App. 
Div. 827, 108 NYS 602, 603. 

38. Mobile, ete., R. Co. v. Alabama 
Midland R. Co., 88 Ala. 501, 6 S 404, 
406; Coles County v. Goehring, 209 
Tl. 142, 70 NE 610, 617; Northern Pac. 
R. Co. v. MeAdow, 44 Mont. 547, 121 
P 473, 474; Hunter vy. Newport, 5 R. I. 
325, 328; Miller v. Pulaski, 114 Va. 
85, 75 SE 767, 768; State v. King 
County Super. Ct., 46 Wash. 516, 90 P 
663, 665. 

39. Davies v. London Corp., [1913] 
1 Ch, 415. 

40. Aurora, etc., R. Co. v. Harvey, 
178 Ill. 477, 538 NE 331, 334. 

41. McCulloch v. Maryland, — 4 
Wheat. (U. S.) 316, 414, 4 L. ed. 579; 
Olmstead v. Morris Aqueduct, 47 N. 
J. L. 311, 328; New. Jersey R., etc., 
Co. v. Hancock, 35 N. J. Wi. 537,546. 

42. Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573; Childers 
v. Brown, 81 Or. 1, 158 P 166, 168, 
AnnCasl1918D 170; and cases passim 
§ 3. To like effect Garrett v. Patchin, 
29 Vt, 248, 249, 70 AmD 414. 

‘Rew things are absolutely neces- 
sary; all things convenient are in a 
sense necessary. In cases of this 
character that is sufficiently neces- 
sary which is more often convenient.,’’ 
Illinois Cent. R. Co. v. Anderson, 73 
Ill. A, 621, 627 [quot Illinois Cent. R. 
Co. v. Dennison, 116 Ill. A. 1, 5]. 

43. Chicago, ete, R. Co. v. Baugh, 
176!) Ind. 419,°94 NED 5749 573). Reo.!y. 
Woodbury, 213 N. Y. 51, 106 NE 932, 


934. 

Baltimore v. Chesapeake, etce., 
Tel. Co., 92 Md. 692, 48:A 465; Gar- 
field County v. Isenberg, 10 Okl. 378, 
382, 61 P 1067. To like effect Rexroth 
Hf Holloway, 45 Ind. A. 36, 90 NE 


a 

[a] Not convertible with “desir- 
able.’—Com. v. Morrison, 2 A. K. 
Marsh, (Ky.) 75, 84. 

45. Northern Pac. R. Co. v. Me- 
Adow, 44 Mont. 547, 121 P 4738, 474; 
Sayre v. Orange, (N. J. Sup.) 67 A 
933; Hays v. Briggs, 3 Pittsb, (Pa.) 
504, 517; Hazard v. Middletown, 12 
R. I. 227, 232; Miller v. Pulaski, 114 
Va. 85, 75 SE 767, 768; State v. King 
County Super. Ct., 46 Wash. 516, 90 P 
663, 665. 

[a] Not convertible with “agree- 
able.”—Com. v. Morrison, 2 <A. K. 
Marsh. (Ky.) 75, 84. See Justices 
Inferior Ct. v. Griffin, ete, Plank- 
Road Co., 9 Ga. 475, 481, 482 (in con- 
struing a plank-road charter which 
authorized it to use public highways 
when it shall become necessary, the 
court said: ‘‘The inference is, that 
they are empowered to run this road, 
in the direction of the terminus from 
the starting point, in the route found 
by surveys the most convenient and 
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ient;*® and of greater or lesser benefit or conven- 
While it may mean something less than 
indispensable,*® at least, it includes that which is 
desirable, advisable, and needful.*® 

[§ 2] B. As a Noun. Usually in the plural, such 
things as are useful and suitable to the party’s 
estate and condition in life, and not merely such 
as are requisite for bare subsistence;°® whatever 
is convenient, usual, or adapted to the proper end, 
or customary under similar circumstances.°! 
term ‘‘necessaries’’ is not confined merely to what 
is requisite barely to support life, but includes many 
of the conveniences of refined society.*? 
relative term,°* which must be applied to the cir- 
cumstances and conditions of the parties.”* 


lence.** 


best adapted to the work. If in pur- 
suing this route, it becomes neces- 
sary to use any part of the public 
highway, they are authorized to use 
it. Used as the word ‘necessary’ is, 
in reference to the objects of the 
law,.and in connection with its pro- 
visions, such interpretation is to be 
given to it, as will make the grant 
which it conveys available to the 
company. It is not to be so Strictly 
construed as to defeat beneficiary re- 
sults to them. We consider that the 
necessity contemplated by the Legis- 
lature, is not an absolute, insur- 
mountable necessity. We con- 
clude that it means, what I can not 
otherwise designate, than by calling 
it a reasonable necessity”); and cases 
passim § 3. 

46. Brooks v. Chicago, etc., Coal 
Co., 234 Ill. 872, 84 NE 1028,.1031; 
Chaleraft v. Louisville, ete, R. Co., 
113 Ill. 86, 88; Pittsburgh, etc., R. Co. 
v. State R. Commn., 171 Ind. 189, 86 
NE 328, 334; In re Highty-Fourth St., 
189 App. Div. 315, 178 NYS 617, 619; 
Kelly v. People’s Transp. Co., 3 Or. 
189, 192; Reeser v. Philadelphia, etc., 
R. Co., 215 Pa. 136, 64 A 376, 377; and 
cases passim § 3. 

47. Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573. 

[a] Not convertible with 
ble.”—Com, v. Morrison, 
Marsh. (Ky.) 75, 84. 

48. Lambert v. Yellowley, 291 Fed. 
640, 6438. 

49. Lambert v. Yellowley, supra. 

50. 2 Greenleaf Evid. § 365 [quot 
Turner v. Gaither, 83:N. C. 357, 361, 
35 AmR 574]. : 

[a] ‘“Wharfage is, of course, a ne- 
cessity, but not a ‘necessary,’ in the 
sense in which the word is used.” 
The Suelco, 286 Fed. 286, 288. 


“eligi- 
ARE UES. 


[b] “And other necessaries.”?—In 
Ph ire habgets SSi Coz 3 EY! (2a). L015; 

6. 

[c] “Necessaries of life.”—Price 


v. Board of Commerce, 60 Can. S. C. 
265, 2738, 54 DomLR 286, [1920] 2 
WestWkly 721. 

51. Sargent v. La Plata County, 21 
Colo. 158, 171, 40 P 366, 

[a] similar definitions.—Sulter v. 
Mustin, 50 Ga. 242, 244; Clark v. Cox, 
32 Mich. 204, 211; La Rue v..Gilky- 
son, 4 Pa. 375, 376, 45 AmD- 700; 
Middlebury College v. Chandler, 16 
Vt. 688, 685, 42 AmD 537; Leavitt v. 
Metcalf, 2 Vt. 342, 348, 19 AmD 718; 
Jolly v.,Rees,:15-C. B: N. S. 628, 642, 
109 ECL 628, 148 Reprint 931, 2 ERC 
437; Peters v. Fleming, 6 M. & W. 
42, 151 Reprint 314, 

[b] A contract for subsistence, 
clothing, and education is a contract 
for “necessaries.’’ Stone v. Dennison, 
13 Pick. (Mass.) 1, 6, 23 AmD 654. 

{c] It is a question of fact what 
the term includes. Hskridge y. Dit- 
mars, 51 Ala. 245, 253. } ; 

52. Bouvier L. D. [quot Crafts y. 
Carr, 24) Ri I. 397, 402, 53) A 275, 96 
AmSR 721, 60 LRA 128]. 

53. See supra § 1. 

54. Bouvier L. D. [quot Crafts v. 
Carr, -24i\R.. 1. 397, 402,53 A275, 96 
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[§ 3] C. As an Adjective—l. In General. ‘‘Nec- 
essary’’ being a relative term with various mean- 
ings,®® as an adjective®® possessing degrees®’ it has 


been variously employed as meaning appropriate ;°* 


The | requisite;° 


Tteds sa 


AmSR 721, 60 LRA 128]. See Esteb 
v. Esteb, 138 Wash. 174, 244 P 264, 
265, 246 P 27, 47 ALR 110. 

55. See supra § 1. 

56. Chicago, ete. R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571, 573. 

57. McCulloch v. Maryland, 4 
Wheat. (U. S.) 316, 414, 4 L. ed. 579; 
Cotten v. Leon County Comrs., 6 Fla. 
pes 629; Moale v. Cutting, 59 Md. 510, 
522. 

58. Getchell, ete., Lumber, etc., Co. 
v. Des Moines Union R. Co., 115 Iowa 
734; 737, 87 NW 670. . 


59. Chambers y. St. Louis, 29 Mo. 
543, 576. 
60. Ferguson Contracting Co. v. 


State, 70 Misc. 472, 126 NYS 808, 811. 

61. Union Bank v. Jacobs, 6 
Humphr. (Tenn.).515, 522. 

{a] Not synonymous with “con- 
venient.”—Com. v. Morrison, 2 A. K. 
Marsh. (Ky.) 75, 84. } 

[b] ‘Not equivalent of “conven- 
ient.’”—U. S. v. Atchison, etc., R. Co., 
220 Fed. 215, 217. 

62. Century D. [quot Mella v. 
Northern SS. Co., 162 Fed. 499, 511]; 
Webster D. [quot Overman v. Mary- 
land, ‘Gastialty © Coy 193) (N:. . C).P8e; 
136 SE. 250, 252; Union Bank v.)Ja- 
ecobs;} 6) Humphr. -(Tenn:): 515,:°52:2; 
Stephens v. Hobbs, 14 Tex. Civ. A. 
148, 149, 36 SW 287; Milwaukee, etce., 
R. Co. v. Milwaukee, 34 Wis. 271, 
QT: 

63. Getchell, etc., Lumber, etce., 
Co. v. Des Moines Union R. Co., 115 
Iowa 734, 737, 87 NW 670. 

[a] “Expedient” nearly 
mous.—Com. v. Morrison, 
Marsh. (Ky.) 75, 84. 

[b] Not convertible with 
dient.”—Com, v. Morrison, 2 
Marsh. (Ky.) 75, 84. 

64. Webster D. [quot Stevenson v. 
State, 17 Tex. A. 618, 634]; Lockwood 
v. Mildeberger, 159 N. Y. 181, 186, 53 
NE 803 [quot Speir v. Benvenuti, 197 
App. Div. 209, 189 NYS 885]; Norfolk, 
ete., R. Co. v. Denny, 106 Va, 383, 56 
SE 321, 328. 

65. Webster D. [quot Overman v. 
Maryland Casualty Co., 198 N. C. 86, 
186 SE 250, 252). : 

66. Chambers v. St, Louis, 29 Mo. 
543, 576. 

67. Century: D. [quot Mella. v. 
Northern SS. Co., 162 Fed. 499, 511]; 
Webster D. [quot Overman y. Mary- 
land Casualty Co., 193 N. C. 86, 136 
SE 250, 252; Stephens v. Hobbs, 14 
Tex: Civ. A. 148, 149, 86 SW 287; 
Milwaukee, ete., R. Co. v. Milwaukee, 
34 Wis. 271, 277]; Old Town v. Doo- 
ley, 8i Ill. 255, 259; Wolf v. Pleasant 
Valley Independent School-Dist., 51 
Iowa 432, 484, 1 NW 695. 

[a] Not meaning “indispensable.” 
—Tibbits v. BE. G. Staude Mfg. Co., 
166 Minn. 139, 207 NW 202, 203. 

68. St. Louis, ete., R. Co. v. Illinois 
Inst. for Education of Blind, 43 Il. 
303, 307. 

69. Chambers v. St. Louis, 29 Mo. 
543, 576; Ferguson Contracting Co. v. 
ee 70 Mise. 472, 126 NYS 808, 
811. 


70. 


synony- 
OAS IK: 


“expe- 
oA. BTS 


Webster D. [quot Stevenson y.: 
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conducive®® to;®° convenient ;*t essential ;®* expedi- 
ent ;°* impossible to be otherwise, or to be dis- 
pensed with, without preventing the attainment of 
a desired resylt;°* incidental;°° indispensable® to 
the accomplishment of a purpose;°* indispensably 
inevitable ;7° 
avoided;"? required;"? requisite’+ for;’> such as 
may be;7® such as must be;** such as would be; 
such that it cannot be disregarded or omitted ;‘? 
that it cannot be otherwise;*° unavoidable;*! use- 
ful;82 which must be;*? without which another thing 


needful;7+ not to be 


State, 17 Tex. A. 618, 634]; Reickert 
v. Hammond Packing Co., 136 Mo. A. 
565, 118 SW 525, 527; Lockwood v. 
Mildeberger, 159 N. Y. 181, 186, 53 
NE 803 [quot Speir v. Benvenuti, 197 
App. Div. 209, 189 NYS 885]; Norfolk, 
etc., R. Co. v. Denny, 106 Va. 3838, 56 
SEH. 321, 328. 

71. Century D. [quot Mella vy. 
Northern SS. Co., 162 Fed. 499, 511]; 
Johnson D. [quot Metropolitan Bank 
v. Van? Dyck; 27 (Ns Ye 400; 43:8 )2rhn 
re Highty-Fourth St., 189 App. Div. 
315, 178 NYS 617, 619; Terry v. Ross 
Heater, etc., Co., 180 App. Div. 714, 
167 NYS 747, 750; Ferguson Con- 
tracting Co. v. State, 70 Misc»: 472, 
126 NYS 808, 811. See Kansas City, 
ete., R. Co. v. Bristow, 101 Kan. 557, 
563, 167 P 1138, LRA1918E 342 (‘The 
word ‘necessary,’ as used in -the stat- 
ute, is not to be interpreted from the 
standpoint of some piratical corpora- 
tion which might desire to exploit 
the public, or from the standpoint of 
some perverse commission which 
might conceive it to be public service 
to bait public utilities. ‘Necessary’ 
means needful under all the condi- 
tions attending the enterprise’’). 

72. Webster D. [quot Stevenson vy. 
State, 17 Tex. A. 618, 634]; Lockwood 
v.. Mildeberger, 159 N. Y. 181, 186, 53 
NE 803 [quot Speir v. Benvenuti, 197 
App. Div..209, 189 NYS 885]; Norfolk, 
ete., R. Co. v. Denny, 106° Va. 383, 56 
SE 321, 328. 

73. Century D. [quot Mella v. 
Northern SS. Co., 162 Fed. 499, 511]. 

74 Century D. [quot Mella v. 
Northern SS. Co., supra]; Webster D, 
[quot Overman v. Maryland Casualty 
Co. (1931) Ne C.786; 186 SE 250,252: 
Stephens v. Hobbs, 14 Tex. Civ. A, 
148, 149, 36 SW 287; Milwaukee, etc., 
R. Co. v. Milwaukee, 34 Wis. 271, 
277]; English v. Reed, 97 Ga. 477, 25 
SE 325; Wolf v. Pleasant Valley Inde- 
pendent School-Dist., 51 Iowa 432, 1 
NW 695. 

75. .Chambers v. St. Louis, 29 Mo. 
548, 576; Ferguson Contracting Co. v. 
Seeks 70 Mise. 472, 126 NYS 808, 


76. Norfolk, ete., R. Co. vy. Denny, 
106 Va. 388, 56 SE 321, 328. 

77. Webster D. [quot Stevenson y, 
State, 17 Tex. Civ. A. 618, 634]; Lock- 
wood v. Mildeberger, 159 N. Y. 181, 
186, 53 NE 803 [quot Speir v. Benve- 
ae 197 App. Div. 209, 189 NYS 885, 

78. Century D. [quot 
Northern SS. Co., 162 Fea. 

79. Century D, [quot Mella v. 
Northern SS: Co., supra). 

80. Century D. [quyt Mella v 
Northern SS. Co., supra]. 

81. Webster D, [quot Stevenson v. 
State, 17 Tex. A. 618, 634]; Old Town 
W. Rete ere Tl. 255, 259. 

5 ambers v. St. Louis, 29 Mo. 
548, 576; Union Bank v. Jacobs, 6 
Humphr. (Tenn.) 515, 522. 

{a] Not convertible with “useful.” 
—Com. v. Morrison, 2 A. K. Marsh. 
(Ky.) 75, 84, 

83. Old Town. v. rot Ugo BLL 
255,259. 


Mella v. 
499.511]. 


Dooley, 


d note number, 
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must fail, yield, or cease to be.84 

[§ 4] 2. Gastos Necesarios. In Spanish law, ex- 
penses not other than those made tor the preser- 
vation of the thing upon which they have been ex- 
pended.®® 

[§ 5] 3. Other Phrases. ‘‘Absolutely neces- 
sary,’’®® ‘‘actual and necessary purposes of canal 
navigation,’’®’ ‘‘actually and indispensably neces- 
sary,’’88 ‘‘all necessary repairs,’’®® ‘‘all other con- 
tingent expenses necessary for keeping the schools 
in operation,’’®® ‘‘all other matters and things that 
might be necessary or convenient,’’®! ‘‘all other nee- 
essary charges arising in such town,’’?? ‘‘all other 
necessary outgoings,’’®* ‘‘all things necessary and 
appertaining to the mining of the said ore,’’°* ‘‘ap- 
plianees necessary,’’®> ‘appliances reasonably neces- 
sary and proper,’’®* ‘‘appliances reasonably neces- 
sary for... safety,’’®’ ‘‘costs and necessary 
disbursements,’’°§ ‘‘expenditures reasonably neces- 
sary,’’®® ‘‘expense necessary to maintain the land 
in a state to command the rent,’’! ‘‘for the neces- 
sary convenience of said company,’’? ‘‘if neces- 
sary,’’* ‘‘is necessary or convenient for the public 
service,’’* ‘‘means necessary to an end,’’® ‘‘neces- 
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sary absence,’’* ‘necessary accommodations,’’? 
‘‘necessary acts,’’® ‘‘necessary additional depot 
grounds,’’? ‘‘necessary amount,’’!° ‘‘necessary and 
incidental’’ business," ‘‘necessary and proper,’’?” 
“necessary and proper’’ means,'? ‘‘necessary ap- 
paratus,’’* ‘‘necessary appendages,’’!® ‘‘necessary 
appliance,’’*® ‘‘necessary ballast,’’!7 necessary 
changes,'* ‘‘necessary charges,’’!® ‘‘necessary com- 
forts of life,’’?? ‘‘necessary commodity,’’?1 ‘* ‘nee- 
essary’ conclusion,’’*? ‘‘necessary convenience,’’23 
“necessary current expenses of a city,’’2* ‘‘neces- 
sary damages,’’*> ‘‘necessary delay,’’?6 ‘‘necessary 
diligenee,’’*” ‘‘necessary disbursements,’’2® ‘‘neces- 
sary expenditures,’’® ‘‘necessary expenses,’’2° 
‘necessary expenses for the purposes of this arti- 
cle,’’* ‘‘necessary exterior repairs,’’?? ‘‘necessary 
food,’’* ‘‘necessary food, clothing, or lodging,’’%4 
“necessary ford,’’®> ‘‘necessary for rendering the 
employment of the vessel efficient,’’** ‘‘necessary 
for schools, religious and charitable purposes,’ ’8? 
‘* ‘necessary’ for the accommodation of the public 
at large,’’*® ‘‘necessary for the operation of its 
road,’’3° ‘‘necessary for the preservation of the 
publie peace, health, or safety,’’4° ‘‘necessary for 


84. Com. v. Morrison, 2 A, K. 
Marsh. (Ky.) 75, 81. 

85. Alburo v. Villanueva, 7 Philip- 
pine 277, 280. 

“Gastos” defined see 28 C. J. p 607, 


86. See Absolute 1C. J. p 362 note 
39 [el]. 
87. Morris Canal, etc., Co. v. Betts, 


DAON. ‘Ji Ta. 655, 556. 

ss. Almgren v. Dutilh, 5-N. Y. 28, 
32. 

s9. See All 2 C. J. p 1140 § 3 text 
and note 53. 

,90. Wolf v. Pleasant Valley Inde- 
pendent School-Dist., 51 Iowa 432, 1 
NW 695, 697. 

91. Abson v. Fenton, 1 B. & C. 
195, 200, 8 HCL 84, 107 Reprint 73. 

92° See All 2 C. J. .p 1147 § 9 
text and note 64. 

93. See All 2 C. J. p 1147 § 9 text 
and note 65. 

94. See Appertaining 4 C. J. p 1376 
text and note 37. : 

95. See cases infra this note. 

[a] “erminal facilities, such as 
freight houses, grain _elevators, and 
warehouses, owned by the carrier, 
equipped with the proper appliances, 
necessary to enable the railroad to 
perform its full duty of transporta- 
tion and delivery of freight of all 
kinds, either to the consumer, the 
dealer, or a connecting carrier, con- 
stitute property necessarily used in 
the operation of a railroad, and hence 
become part of the entirety. The 
word ‘necessary’ here does not mean 
‘Inevitable’ on the one hand, nor 
merely ‘convenient’ or ‘profitable’ on 
the other, but a stage of utility or 
materiality to the carrier’s business 
less than the first but greater than 
the latter of these expressions. Per- 
haps the phrase ‘reasonably required 
in the exercise of sound business pru- 
dence’ would express the idea fairly 
well.” Minneapolis, etc., R. Co. v. 
Douglas County, 159 Wis. 408, 412, 
150 NW 422, AnnCas1916E 1199 [quot 
Chicago, etc, R. Co. v. Kootenai 
County, 33 Ida. 234, 192 P 562, 564]. 

96. See Appliance 4 C. J. p 1385 
text and note 20. 

97. See Appliance 4 C, J. p 1385 
text and note 21 

98. Anderson v. Ferguson-Bach 
Sheep Co., 12 Ida. 418, 86 P 41, 42, 10 
AnnCas 395. a : 

99. Berry v. Turner, 77 Ga. 58, (0. 

1. See Expense 25 C, J. p 174 text 
and note 20 


2. Shattuck’s App., 73 Me. 318, 
324. 

3, -See If 31 C. J. p 239 text and 
note 6. 


4. Benson v. Public Serv. Commn., 
141 Md. 398, 118 A 852, 854. 


5. New Jersey R., etc., Co. v. Hans 
cock, 35) N.. J. 53%, 546.45 

6. Page v. Hardin, 8 B. Mon. (Ky.) 
648, 664. 

7. Chicago, ete., R: Co. v. Baugh, 
175. Ind.) 419,. 425, 94 NE ..571,.9573 
(“necessary accommodations are such 
as are reasonably proper, suitable and 
useful to the public for the purposes 
sought, and are not limited to an ab- 
solute or indispensable necessity. 
They are such as are a convenience 
to the public sufficient to warrant 
the expense of making them; such as 
are requisite to accomplish the par- 
ticular purpose, where the public 
conveniences being equally served, 
the benefits to the latter exceed the 
probable injuries to the landowner, 
and are suitable, proper, needful and 
adapted to accomplish the purposes 
sought’’). 

“Accommodation” defined see 1 C. 
eps Ls. 

8. Tracy v. Guthrie County Agri- 
cultural Soc., 47 lowa 27, 29. 

9. Jager v. Dey, 80 Iowa 23, 25, 45 
NW 391. 

10. State v. Omaha, 39 Nebr. 745, 
748, 58 NW. 442. 

11. Nicollet Nat. Bank v. Frisk- 
Turner Co., 71 Minn. 4138, 417, 74 NW 
160, 70 AmSR 334. 

12. Knox v. Lee, 12 Wall. (U. S.) 
457, 533, 20 L. ed. 414; McCulloch v. 
Maryland, 4 Wheat, (U. S.) 316, 324, 
4 L. ed! 579; U. S. v. Hoke, 187 Fed. 
992, 994; U. S. v. Pusey, 27 F. Cas. 
No, 16,098; Corker v. Pence, 12 Ida. 
152, 85 P 388, 391; Thayer v. Hedges, 
23 Ind. 141, 148; Com. v. Morrison, 
2 A. K. Marsh, (Ky.) 75,’ 80; Gris- 
wold v. Hepburn, 2° Duv. (Ky.) 20, 
25; Lancaster County v. Green, 54 
Nebr. 98, 74 NW 430, 481; Metropoli- 
tan Bank v. Van Dyck, 27 N. Y. 400, 
438; Preston County Coke Co. v. Hl- 
kins Coal, etc., Co., 82 W. Va. 590, 96 


SE 973, 975. 

13. Union Bank v. Jacobs, 6 
Humphr. (Tenn.) 515, 522. 

14. Patteson v.. Garret; 7 J. J. 


Marsh. (Ky.) 112, 113. 

15. Creager v. School-Dist. No. 9, 
62 Mich. 101, 108, 28 NW 704; Gibson 
vy. School Dist. No. 5, 36 Mich. 404, 407. 


16. See Appliances 4 C. J. p 13889 
text and note 15. 

17, Blué*'-Grass--Tract': Co. bv. 
Hedges, 189 Ky. 358, 104 SW 370, 372, 
81 KyL 1005. 

18. Western Bldg., etc., Assoc. v. 


Fitzmaurice, 7 Mo. A. 2838, 298; Kin- 
ser Constr. Co. v. State, 204 N. Y. 381, 
97 NE 871, 874; Ferguson Contract- 
ing Co. v. State, 202 App. Div. 27, 33, 
195 NYS 901 (“By necessary changes 
are meant such changes as are rea- 


sonably required in the judgment of 
competent men to accomplish last- 
ingly the purpose of the act’’). 

19. Bussey v. Gilmore, 3 Me. 191, 
196; Waters v. Bonvouloir, 172 Mass. 
286, 288, 52 NE 500; Minot v. West 
Roxbury, 112 Mass. 1, 3, 17 AmR 52; 
Friend vy. Gilbert, 108 Mass. 408, 411; 
Spaulding v. Lowell, 23 Pick. (Mass.) 
71, 76; Willard v.. Newburyport, 12 
Pick, (Mass.) 227, 230. 

20. Binzel v. Grogan, 67 Wis. 147, 
151, 29: NW 895. ! 

21. Lukey v. Edmunds, 21 Austr. 
L. R. 836, 341 (includes ‘“‘inter alia, 
‘coal,’ ‘or other fuel,’ ‘gas for light- 
ing, cooking, or industrial purposes,’ 
and ‘any article of food or drink for 
man or for any domesticated ani- 
may’); 

22. Dakan v. G. W. Chase., ete, 
Mercer ite Co., 197. Mo, 288, 94 SW 


shat Shattuck’s App., 73 Me. 318, 
24, Webb City, etc, Waterworks 


Co. v. Carterville, 142 Mo. 101, 112, 43 
SW 625. 


25. See Damages § 33. 

26. McGovern v. New York, 234 
Nae 377,188 NE. 26,531,265 AR 

27. Sanderson v. Brown, 57 Me. 


308, 312; Garahy v. Bayley, 25 Tex. 
Suppl. 294, 302. 

28. Montana Ore Purchasing Co. 
v. Boston, ete., Min. Co., 33 Mont. 400, 
84 P 706, 707; Mark v, Buffalo, 87 N. 
Y. 184, 189; Kohn vy. Manhattan R. 
Co., 8 Misc, 421, 28 NYS 663; Putney 
Vv... MeDows 54.8.7 Cy 1724173, 32S 
67; Wolf v. McGavock, 24 Wis. 54, 55, 

29. Frame v. Plumb, 138 Wis. 179, 
118 NW 997, 1006, 120 NW 288. 

SO. See Hxpense 25 GC, J. p 175 
text and note 60. 


31. Peo. v. Woodbury, 213 N. Y. 
51,:106 NE 932, 933. 
32. Borden y. Hirsh, 249 _Mass. 


205, 148 NE 912, 918, 883 ALR 526. 

33, Farrell v. Higley, Lalor (N. 
Y.) 87, 88; Cowan v. Main, 24 Wis. 
569, 570. 

34. State v. Shouse, (Mo.) 186 SW 
1064, 1067. 

85. Old Town v. Dooley, 81. Ill. 
255, 259. 

36. The Mary F. Chisholm, 133 
Fed. 598, 600. 

37.. Northwestern Univ. v. Peo.,:80 
Tll, 338, 334, 22 AmR 187, 

38. Interborough Rapid Transit 
Co. v. New York, 9% Misc. 499, 161 


NYS 803, 806. 

39. Buck v. Seymour, 46 Conn. 156, 
171. 

40. Atty.-Gen. v. Lindsay, 178 


Mich. 524, 527, 145 NW 98. * 
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the purpose of justice,’’*! ‘‘necessary for the pur- 
poses of the port district,’’*? ‘‘necessary for the 
safety of the ship,’’*3 ‘‘necessary for. the sup- 
port,’’4* ‘‘necessary for upholding life,’’*® ‘‘neces- 
sary furniture,’’*® ‘‘necessary grounds,’’#*% ‘‘nee- 
essary help,’’#* ‘‘necessary highway,’’** ‘‘necessary 
household articles and supplies,’’#® ‘‘necessary 1m- 
plication,’’°° ‘‘necessary improvements,’ ‘“neces- 
sary injury,’’>? necessary licenses,°®® ‘‘necessary liti- 
gation,’’*+ ‘‘necessary litigation or other unavoid- 
able delay,’’®® ‘(necessary means,’’°® ‘‘necessary 
municipal expense,’’®’ ‘‘necessary oaths,’’>* ‘‘neces- 


sary operating expenses,’’®® ‘necessary or conven- 


ient,’’®° ‘‘necessary or proper’’ party,® ‘‘necessary 
outbuilding,’’® ‘necessary plant and material,’’®* 


NECESSARY 


tion,’’78 ‘‘necessary self-defense,’’"* ‘‘necessary 
stationery,’’’> ‘‘necessary step to perfect an ap- 
peal,’’"® ‘‘necessary structural changes,’’77 ‘‘neces- 
sary supphes,’’?® ‘‘necessary team,’’’® ‘‘necessary 
time in excess of eight hours,’’®® ‘‘necessary to be 
used in connection with the working of the said 
railways,’’*! ‘‘necessary to hold claims,’’§? ‘‘neces- 
sary tools,’’®* ‘‘necessary tools and implements,’’54 
“necessary tools and instruments,’’®® ‘‘necessary to 
preserve her life,’’* ‘‘necessary to repair or re- 


build,’’8* ‘‘necessary to the drainage of the 
lands,’’®8 ‘‘necessary town charges,’’®? ‘‘necessary 
travel,’’®° ‘necessary traveling expenses,’’®! ‘‘nec- 


essary vegetables,’’®? ‘‘necessary violence,’’®? neces- 
sary way or passageway,* ‘‘necessary wearing ap- 
parel,’’®® ‘‘necessary work,’’®® ‘‘necessary working 


‘*necessary 
sary police ordinances, 
‘‘necessary provisions,’’?? ‘‘ 
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‘‘necessary road or highway,’’” ‘‘ 


41. See Justice 35 C. J. p 434 text 
and note b. 

42. Port of Everett v. Everett 
Impr. Co., 124 Wash. 486, 214 P 1064, 
1066. 


43. Whitten v. Tisdale, 43 Me. 451, 
452. 
44. Cushing v. Quigley, 11 Mont. 


BVI S Sa, 29 ce) Bel. 

45. Leavitt v. Metcalf, 2 Vt. 342, 
343, 19 AmD 718. 

46. Hitchcock v. Holmes, 43 Conn. 
528, 529; Weed v. Dayton, 40 Conn. 
293, 297; Montague v. Richardson, 24 
Conn. 338, 346, 68 AmD 173; Gillett 
v. Gillett, 207 Ill. 136, 69 "NE 942 
[quot Strawn v. Strawn, 53 Ill. 263]; 
Davlin v. Stone, 4 Cush. (Mass.) 359, 
360; Clark v. Averill, 31 Vt. 512, 514, 
76 AmD 131; Hart v. Hyde, a Vt. 328, 
332; Crocker v. Spencer, 2 D. Chipm. 
(Vt.) 68, 70, 15 AmD 652. 

46. Ramsey County v. Macalas- 
ter College, 51 Minn. 437, 443, 53 NW 
704, 18 LRA 278. 


47. State v. Hobart, 13 Nev. 419, 
420. 
48. Hazard v. Middletown, 12 R. I. 


227, 232; Hunter v. Newport, 5 R. I. 
Sao ool, 

49, Lewis v. France, 137 Minn. 
333, 335, 163 NW 656, LRA1917F 860. 

50. See Implication aL s.. D206 
note 82 [c]. 

51. Reed v. Jones, 8 Wis. 421, 464. 


52. See Injury § 15. 

53. In re Erie Licenses, 4 Pa, Dist. 
167, 168. 

54. In re Duncan, 119 Wash, 426, 


206_P 1, 2. 


55. State v. Pabst, 139 Wis. 561, 
121 NW 351, 361. 

56. New Jersey R., ete., Co. v. 
Hancock, 35 N. J. L. 537, 546. 

57. Sprague v. Wake County, 165 
N. C. 608, 604, 81 SE 915. 

58. Wheat v. Ragsdale, 27 Ind. 
191, 198. 

59. Ganadian-Klondyke Power Co. 


v. Northern Light, ete., Co., (Yukon) 
27 DomLR 134, 144. 

60. Boston, etc., R. Co. v. Coffin; 
50 Conn. 150, 155; Magan Co., Inc. v. 
Norton Coal Co., 137 Va. 140, 119 SE 
153, 159; Carter Dewar Crowe Co. v. 
Columbia Bitulithie,’ 20’ B. CC. 37, 18 
DomLR 520, 521, 28 WestUR 758, 6 
WestWkly 1215. 

61. Octerrseichische 
a Indemn. Ins. Co., Ltd., 


Export v. 
{1914] 


K. B. 747; Russell & Co., "Ltd. v. 
res es Irvine & Cos ulitd SELLS Lone 2 
A. C. 298, 304. 

62. Smith v. Byrne, 208 Mich. 104, 
175 NW 138, 139. 

68. Atlantic, etce., Co. v. U. S.,°8 
Philippine 524, 527. 

64 Illinois Cent. R. Co. vy. Me- 
Gowan, 92 Miss. 608, 46S 55, “56; 
Alabama, etc., R. Co. v. Odeneal, 73 


plantation road [or roads],’’* ‘“neces- 
“necessary powers,’’°® 
necessary purposes, 
““necessarv repairs,’’® ‘‘necessary repairs or inci- 
dental expenses,’’"® ‘‘necessary risk [or risks],’’7* 
necessary sanita- 
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necessary, 


Miss. 34, 19 S 202, 203. 

65. SI piegler vy. Chicago, 216 Il. 
114, 74 NE 718, 721; Wice v, Chicago, 
ete: oR Coz, 193 Il. 351, 353, 614, NE 
1084, 56 LRA 268, 

66. National Docks, ete., R, Co. 
Pennsylvania R. Co., 54 N. J. Eq. 142, 
156, 33 A 860; Maxwell v. Planters’ 
Bank, 10 Humphr. (Tenn.) 507, 508. 

67. Searles v. Fieles, 197 Mass. 
343, 83 NE 991, 992; Mulligan v. New- 
ton; 16 Gray (Mass. ) 211, 212. 

68. Forde v. Exempt Fire Co., 50 
Cal. 299, 302; Cotten v. Leon County, 
6 Fla. 610, 629; Gregory v. Jersey 
City, 36 N. J. L. 166, 168. 

69. The Fortitude, J 
4,953, 3 Sumn, 228, 233; 
Smitha UN. gee 2, Marcy 
v. Syracuse, 199 App. Div. b46, 192 
NYS 674, 680: Tinsley v. Smith) 115 
App. Div. 708, 101 NYS 382, (385: 
State v. Young, 74 Or. 399, 145 P 647, 
650; Webster v. Douglas County, 103 
Wis. 181, 77 NW 885, 888, 78 NW 451, 
72 AmSR 870; Webster v. Seekamp, 
4B. & Ald. 352, 355, 6 HCL 515, 106 
Reprint 966; J. I. Case Threshing 
Mach. Co. v. Brillon, (Sask.) 70 Dom 
LR 720, [1923] 1 WestWkly 157. 

[a] ’As meaning emergency re- 
pairs.— Webster y. Douglas County, 
102 Wis. 181, 77 NW 885, 888, 78 NW 
451, 72 AmSR 870. 

70. Dolan v. Schoen, 261 Pa. 11, 
104 A 149, 150 

he Neary y. Georgia Public Sery. 
Co., 27 Ga. A. 238, 107 SH 893, 896; 
Hurley v. Olcott, 184 App. Div. 631, 
119 NYS 430, 435; Logerto vy. Central 
Bldg. Co., 128 App. Div. 840, 108 NYS 
604, 607; Vaughn vy. Glens Falls Port- 
land Cement Co., 105 App. Div. 136, 
139,93 NYS 979. 

72. Cushing v. Gay, 23 Me. 9, 16. 

73. Avera. v. Clyatt, 152 Ga. 280, 
109 SE 655, 656.: 

74 . Peo. v. Dollar, 89 Cal. 513, 515, 
26 P 1086. 

75. Underwood Typewriter Ca, ov. 
Marengo County Bank, 17 Ala. A. 47, 
81 S 5438, 544 

76. Cass v. Carland, 264 Mo. 468, 
465. 175 SW 200. 

77. Hudson County y. New York 
Bay R. Co.,84 N. J. L. 354, 86 A 381, 382. 

78. The Medora, 16 EF: Gas; . No; 
9,391, 1 Sprague 138; Shanklin v. 
Boyd, 146 Ky. 460, 142 SW 1041, 1042, 
38 LRANS 710; Farrar v. Rowley, 3 
La. Ann. 276, 37, 


79. Wheeler v. Cropsey, 5 HowPr 
CN. Ye). 288, 291. 
80. Nelson v. St. Joseph, etc., R. 


Co., 199 Mo. A, 635, 205 SW 870, 871. 
81. Toronto v. City R. Co., 25 Ont 
WN 105, 106. 
82. Ford v. Campbell, 29 Nev. 578, 


92 P 206, 209. 
83. In re Mitchel, 102 Cal. 534, 
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necessary town charges, 
‘‘save in so far as may be necessary for the cut- - 


tools,’’®" ‘‘not necessary or in use in the proper 
operation of its road, 
other necessary officers, 


2298 “¢other accommodations 


71 §¢ other 


292 66 293 


reasonably necessary, 


536, 36 P 840; In re Robb, 99 Cal. 202, 
203, 33 P 890, 37 AmSR’ 48; Wilhite 
Vv. Williams, 41 Kan. 288, 21 P 256, 
13 AmSR 281; Howard v. Williams, 
2 Pick. (Mass.) 80, 83; Buckingham 
y. Billings, 13 Mass. 82, "85: McDowell 
V. Shotwell, 2 Whart. (Pa!) 26, 31. 
84. Dowd v. Heuson, 122 Kan. 278, 
252 P 260, 261. 

85. Wamberg v. ‘Hart; “fi4 ‘Kan. 
906, 221 P 547, 548, 36 ALR 666. 

86. State v. Hatch, 138 Minn. 317, 
318, 164 NW 1017. 

87. Maupai v. Jackson, 64 Misc. 
AOT, “DLS: NYS 513 bag. 

ees Updike v. Wright, 81 Ill. 49, 


89. Stetson v. Kempton, 13 Mass. 
272, 279, 7 AmD 1465. 

90. Marshall: County v. Rokke, 134 
Minn, 346, 348, 159 NW 791 

91. In re Bensel, 124 NYS 716, 723. 

92. Carpenter vy. Herrington, 25 
Nabe (N. ¥.) 370, 371, 87-AmD 239. 

Bull vy. Com., 14 Gratt. (55 
vay 613, 624. 

94. Vice v. Eden, 113 Ky. 255, 261, 
68-SW 125, 24 KyL 132. 

95. In re Turnbull, 106 Fed. 667, 
669; In re Millingtons, 63 Cal, A. 498, 
218'P 1022, 1024; Towns v. Pratt, 33 
N. H. 345, 349, 66 AmD 726; Frazier 
y. Barnum, 19 N. J.i Ba 316, 318,97 
‘“AmD 666;' Bowne Vv. Witt, 19 Wend. 
CNRS): 475, 476; Stewart v. McClung, 
L24Or, 434; ‘433, 8 P 447, 53 AmR 374; 


Brown v. ‘Edmonds, 8 8. Dee; oT3e 
66 NW 310, 59 AmSR 762. 
96. Filbert v. pipe lara, chu 181 


Pa, 530, 544, 37 A 545, 
97. In re French, 231 Fed. 255, es 
98. Grand Rapids, ete, R. Co. 
Grand Rapids, 137 Mich. 587, 100 NW 


1012, 1018, 4 AnnCas 1195. 

99. Chicago, ete., R. Co. ve Baugh; 
175 Ind. 419, 94 NE 571, 573. 

1. State v. Clark, 21 Nev. 333, 338, 


31 P 545, 37 AmSR 517, 18 LRA’ 313; 
State v. "Arrington, 18 Nev. 412, 417) 
4.P 735 

ee Opinion of Justices, 52 Me, 595, 
oO . 

3. Berry v: Turner, 77 Ga., 58, 60: 
Public Service R. Co. y. Frazer, 87 
N. J. Eq. 679, 102 'A 890, 892. 

[a] “Changes are not reasonably 
necessary when they are extravagant 
or wasteful of public funds or made 
without the exercise of a sound dis- 
cretion or arbitrarily made without 
the exercise of any judgment or 
fundamental constituting a substan- 
tial change in the nature or cost 
of the work so as to amount to a new 
contract upon which the minds of the 
parties did not meet. What is a rea- 
sonable change must be left to the 
courts in each instance.’’ Ferguson 
Contracting Co. v. State, 70 Misc. 472, 
126 NYS 808, 811. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


»» ting and removing of said trees and timber,’’* ‘‘the 
__hecessary charges,’’> ‘‘was necessary to treat,’ 
_ ‘*whenever necessary,’’? ‘‘whenever the county 
board shall deem it necessary,’’® ‘‘where neces- 
sary.’’? 
NECESSARY DAMAGES." 
NECESSARY IMPLICATION.11 
NECESSARY INJURY.12 
NECESSITAS EST LEX TEMPORIS ET LOCI.13 
| NECESSITAS EXCUSAT AUT EXTENUAT DE- 
- LICTUM IN CAPITALIBUS, QUOD NON OPERA- 
_ TUR IDEM IN CIVILIBUS.'‘ 
NECESSITAS FACIT LICITUM QUOD ALIAS 
NON EST LICITUM.*5 
NECESSITAS INDUCIT PRIVILEGIUM 
QUOAD JURA PRIVATA.'6 
NECESSITAS NON HABET LEGEM."* 
NECESSITAS PUBLICA MAJOR EST QUAM 
PRIVATA.18 
NECESSITAS QUOD COGIT DEFENDIT.'9 
NECESSITAS SUB LEGE NON CONTINETUR; 
QUIA QUOD ALIAS NON EST LICITUM NECES- 


NECESSARY—NECESSITY 
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NECESSITAS VINCIT LEGEM.?! 

NECESSITAS VINCIT LEGEM; LEGUM VIN- 
CULA IRRIDET.?? 

NECESSITATE PRECEPTI; SED NON NECES- 
SITATE MEDII.?? 

NECESSITOUS.** Appropriate; needing the nec- 
essaries of life ;?> needy ;?° pressed by poverty;?? un- 
able to procure what is necessary for one’s station.?® 

NECESSITY.”® A relative®® and elastic?! term 
connoting different degrees*? without any distinet?# 
or definite®* signification. It may not mean that 
which is indispensable*® or requisite.?* It may mean 
a practical,®” or reasonable*® and not an absolute? 
necessity. It sometimes means indispensable,*® but 
not always.4t While it need not be an absolute one 
in the sense that it must be completely indispen- 
sable it may mean that it must be a real necessity, 
although perhaps only a reasonable one.4?, The term 
is variously defined as being necessary ;** inevitable 
consequence ;** irresistible force;*® something that is 
necessary;*® that which is essentially requisite ;#7 
the occasion, or that which gives rise to something 


SITAS FACIT LICITUM.*° else.4® In general with reference to public matters 
4 Stephens v. Gordon, 19 Ont. A. 19. A maxim meaning ‘Necessity | 617, 16 AnnCas 277. 

176, 183 [app dism 22 Can. S. C. 61].| defends: what it compels.” Peloubet 32. St. Louis Gunning Adv, Co. v. 
5. In re Chebot, 288 Fed. 1006,| Leg. Max. Wanamaker, 115 Mo. A. 270, 90 SW 

1007. [a] Applied in: Lykens Valley | 737, 743. 
6. Madsen v. Utah Light, etc., Co.,| Coal Co. v. Dock, 62 Pa. 232, 240; 33. The Henry;) ‘die; Hy oCas:y: No; 


36 Utah 528, 105 P 799, 810. 

7. State v. Anslinger, 171 Mo. 600, 
602, 71 SW 1041;.State v. Byrd, 278 
Mo, 426, 2183 SW 35, 37. 

8. Coles County y. Goehring, 209 
Ill. 142, 70 NE 610, 617. 

9. McDonald vy. McGill, 22 OntWN 


123. 
10. See Damages § 33. i; 
11. See Implication 31 C. J. p 256 


note 82 [c] 


12. See Injury § 15: ; 

13. A maxim meaning “Necessity 
is the law of time and place.’ Bou- 
vier L. D. } 

14. A maxim meaning ‘Necessity 


excuses or extenuates delinquency in 


capital cases, which would operate 
the same in civil cases.” Peloubet 
Leg. Max. 


15. A maxim meaning “Necessity 
makes that lawful which otherwise 
is not lawful.’ Morgan Leg. Max. 

[a] - Applied in: Egbert v. Mc- 
Guire, 36 Misc. 245, 246, 73 NYS 302; 
Lykens Valley Coal Co. v. Dock, 62 
Pa. 232, 240; Qualey v. Scott; 28 Pa. 
Dist. 605, 607. 

[b] Extent of application. — 
“Where the law creates a duty or 
charge, and the party is disabled to 
perform it without any default in 
him, and hath no remedy over, there 
the law will excuse him... but 
when a party by his own contract 
creates a duty or charge upon him- 
self, he is bound to make it good, if 
he may, notwithstanding any acci- 
dent by inevitable necessity, because 
he might have provided against it, 
by his contract.” Paradine v. Jane, 
Aleyn 26; 27, 82 Reprint 897 [quot 
Hadley v. Clarke, 8-T. R. 259, 267, 


101 Reprint 1377 (quot in part 
Qualey v. Scott, 28 Pa. Dist. 605, 
608)]. } 

16. A maxim meaning “With re- 
spect to ‘private rights, necessity 


privileges a person acting under its 
influence.’ Broom Leg. Max. : 
[a] Applied in: American Print 
Works v. Lawrence, 1 CodeRep (N. 
Y.) 14; Reg. v.- Dudley, 14 .Q.*B.. D. 
273, 285. ; 
17. A maxim meaning “Necessity 
shall be a good excuse in our law, 
and in every other law.” Black L. D. 
[a] Applied in: In re Briggs, 135 
N. GC. 118, 126, 47 SE 403. f 
18. A maxim meaning “Public 
necessity is greater than private.” 
Bouvier L. D. 
[a] Applied in: Durham y. Eno 
Cotton Mills, 141 N. C. 615, 645, 54 
SE 453, 7 LRANS 321. J 


Qualey v. Scott, 28 Pa. Dist. 605, 607. 
20. A maxim meaning ‘Necessity 
is not restrained by law; since what 
otherwise is not lawful necessity 
makes lawful.” Wlorgan Leg. Max. 

21. A maxim meaning ‘‘Necessity 
controls the law.” Bouvier L. D. 

22. A maxim meaning “Necessity 
overcomes law; it derides the fetters 
of laws.” Black L. D. 

23. A maxim meaning ‘Consent is 
necessary in the case of a contract 
executory, aS an act of obedience to 
the law; but is not essential to the 
validity of an executed contract.” 
Morgan Leg. Max. 

24. See Necessary ante p 580; Ne- 
cessity post this page. 

5. State v. Miller, 111 Kan. 231, 
206 P 744, 745, 22 ALR 788. 

[a] “Destitute” synonymous.—Hx 

p. Strong,:.95 Tex. .Cr.,.250,,,252 ‘Sw 


Ex p. Strong, 
Century D. [quot Rasor vy. 
State, 92 Tex. Cr. 566, 568, 244 SW 
1017];.Ex p. Strong, 95 Tex. Cr. 250, 
252 SW 767, .768. 

28. Century D. [quot Rasor v. 
State, 92 Tex. Cr. 566, 568, 244 SW 
1017]; Ex;p..Strong, 95. Tex. Cr,, 250, 
252 SW 767, 768. 

[a] “‘Necessitous circumstances.” 
—State v. Sharp, 31 Del. 148, 111 A 
909, 910; State v. Waller, 90. Kan. 829, 
136 P 215, 216, 49 LRANS 588; Black- 
burn’s Suce., 154 La. 618, 98 S 43, 45; 
In re Coreil, 145 La. 788, 790, 83 S 13; 
Dupuy v. Dupuy, 52 La. Ann. 869, 
871, 27 S 287; Smith v. Smith, 43 La: 
Ann. 1140, 1151. 10 S 248. 

[b] “Necessitous men are not, 
truly speaking, free men; but, to an- 
swer a present emergency, will sub- 
mit to any terms that the creditor 
may impose upon them.” Collins v. 
Denny Clay Co., 41 Wash. 186, 82 P 
1012, 1015 [quot Vernon y. Bethel, 2 
Eden 110, 114, 28 Reprint 828]. 

29. See Necessary ante p 580; and 
cross references there listed. 

Necessity: 

Homicide by see Homicide § 272. 
Publie see Eminent Domain §§ 34-74. 
Way or easement of see Hasements 

§§ 107-110. 

Work of see Sunday [87 Cyc 552]. 

30. Folk v. State Capital Sav., etc., 
Assoc., 214 Pa, 529, 68 A 10138, 1016. 

{a] Both shelter and occupation 
may be included in the term ‘neces- 
sities.” Taylor's), sADDiyjwiti.ba. Cas. 
466, 474, 11 A 307. 

$1. ‘State v..James, .81.S. C... 197, 
62 SE 214, 128 AmSR 902, 18 LRANS 


supra. 


6,372, Blatchf. & H. 465. 

34. The Henry, supra. 

35. Bryan v. Branford, 50 Conn. 
246, 253; State v. James, 81 S. C. 197, 
62 SH 214, 128 AmSR 902, 18 LRANS 
617, 16 AnnCas 277. 

36. Todd v. Flournoy, 56 Ala: 99, 
113, 28 AmR 758; Wabash, ete., R: 
Co. v. Commerce Commn., 309 Ill. 412, 
141 NE 212, 214; Wardsboro v. Ja- 
maica, 59 Vt. 514, 516, 9 A 11; Samish 
River Boom Co, v. Union Boom Co., 
32 Wash. 586, 600, 73 P 670, 

129 Fed: 


37. Pepin Tp. v. Sage, 
657, 665, 64 CCA 169. 

38. Davis v. Sikes, 254 Mass. 540, 
545, 151 NE 291; Komposh y. Powers, 
75 Mont. 4938, 244 P 298, 303; Reusch 
v. Northern Ohio Tract., ete., Co., 34 
Oh. Cir. Ct. 540, 549; Cannon y. Can- 
non, 135 S. C. 188, 133 SE 556, 557. 

39. Pepin Tp. v. Sage, 129 Fed. 
657, 665, 64 CCA 169; Chicago, etce.; 
R. Co. v. State, 123.Okl. .190, 491, 
252 P 849;-Smith v. Virginia Iron, 
etc.,.Co.,,143 Va. 159,;129 SH 274, 276. 

40. St. Louis Gunning Adv. Co. v: 
Wanamaker, 115 Mo. A. 270, 90 SW 
737, 743. 

41. Cannon v. Cannon, 135 S. C. 
183, 187, 183 SE 556, 557. And cases 
supra note 39. 

“In its strictest and most accurate 
sense, it is used to express that 
which is indispensable to the accom- 
plishment of a purpose, but in ordi- 
nary use it has a less strict meaning, 
and has frequently been held to be 
equivalent to reasonably convenient 
as distinguished from indispensable.” 
Cannon. v. Cannon, supra. 

42. Raynes v. Stevens, 219 Mass. 
556, 107 NE 398, 399. 

[a] Necessity must be actual, 
and not merely apprehended, or one 
which on a balancing of chances may 
turn out absolute and real, or only 
threatening and imaginary. The 
Henry, 11 F. Cas. No. 6,872, Blatchf: 
& H. 465. 

[b] “Actual necessity”  distin- 
guished from “legal necessity.”— 
State v. Clausen; 84 Wash. 279, 146 
P 630, 631. 

43. Carver v. State, 69 Ind. 61, 64, 
35 AmR 205. 

44. Carver v. State, supra. 
Carver v. State, supra, 

Carver v. State, supra. 
Corey v. Swagger, 74 Ind. 211, 


Worcester D,. [quot Carver vy, 

69 Ind. 61, 64, 35 AmR 205]. 
[a] Used in relation to the neces- 

sity of using the dying declarations 
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and’ legislative usage, necessity means great or 
urgent public convenience.*? 

Phrases: ‘‘ Apparent necessity,’’®° ‘fas their ne- 
cessities may require,’’*! ‘‘cases of necessity,’’>? 
‘‘charity or necessity on the part of the customer 
may be shown in justification,’’®* ‘‘eonvenience and 
necessity,’’>* ‘‘ereat necessity or emergency,’’°° 
‘‘household offices of daily necessity,’’° ‘‘imme- 
diate and urgent necessity,’’®? ‘‘imperious neces- 
sity,’’®8 ‘law of necessity,’’®® ‘‘moral necessity,’’°° 
“‘necessity of leaving the state,’’! ‘‘necessity of 
life,’’®? ‘‘other great necessity,’’®* ‘‘ physical neces- 
sity,’’®+ “‘public necessity,’’®* ‘‘the necessities of 
the city,’’®> ‘‘the necessity therefor in these par- 
ticular districts is most urgent.’’°7 

NECKLACE.*®* A string of jewels, beads, or the 
like, or a metal band or chain, worn around the 
neck.®9 

NECKTIE.” <A scarf, band, or tie, as. of silk, 
passing around the neck or collar and tied in front; 
also, a bow as of silk, fastened at the front of the 
neck."1 

NECKWEAR.” = Cravats, 
laces, boas, ete., collectively.”? 

NEC QUIES GENTIUM SINE ARMIS; NEC 
ARMA SINE STIPENDIIS; NEC STIPENDIA 
SINE TRIBUTIS.”4 

NEC REGIBUS INFINITA AUT LIBERA PO- 


ties, collars, stocks, 


as evidence in a prosecution for mur- 64. 
der which makes them admissible 
does not mean the exigency of a par- 65. 
ticular case, but a public necessity 
which civilized society feels the pres- 
sure of for the protection of human 


Lewis v. 


629, 38 A 362. 


NECESSITY—NEEDFUL 


The Fortitude, 
4,953, 8 Sumn., 228, 24 
"Shreveport, 
Cas.. No, 8,331, 3 Woods 205, 210; In 
re Shelton’ St. R. Co., 69 Conn. 626, 


TESTAS.75 , 

NECROSCOPY.7§ Autopsy; post-mortem exami- 
nation; the examination of a body after death.”’ 

NECROSIS. A term restricted in surgery to 
death of bone.”® 

NEC TEMPUS NEC LOCUS OCCURRIT REGI.”® 

NE CURIA DEFICERET IN JUSTITIA EX- 
HIBENDA.®° 

NEC VENIAM EFFUSO SANGUINE CASUS 
HABET.*1 

NEC VENIAM LASO NO MINE CASUS 
HABET.*? 

NEED.** [§ 1] A. Asa Noun. A state requiring 
supply or relief ;** exigency;®° necessity ;°° pressing 
occasion for something ;*? urgent want;®® in a milder 
sense, the lack of anything desired or useful.®? 

Phrases: ‘‘In need of, etc.,’’8° ‘fin need of the 
money.’’?+ 

[§ 2] B. As a Verb. To be in need of; to have 
cause or occasion for; to ned as supply or 
relief.°? 

Phrases: ‘‘As needed,’’?* ft as she may need,’’% 
‘cf you... need the money,’’® ‘fin ease same is 
needed,’’®® ‘‘needing aid,’’®’ ‘‘needing such aid,’’®8 
‘need not be joined,’’®® ‘‘needs it for. care,’’ ete. 

NEEDFUL.’ Essential; indispensable; neces- 
sary; requisite.® 


Phrases: ‘‘ Needful buildings,’’* ‘‘ ‘needful’ con- 
9 F. Cas. No.| re Robinson, 203 N. Y. 380, 386, 96 
NE 925, 37 LRANS 1023, 

eT) oe 86. Webster Int. D. [quot Sawyer 
v..Dearstyne, 139 NYS 955, 956]; In 
re Robinson, 203 N. Y. 380, 386, 96 
NE 925, 37 LRANS 1023. 


life on the punishment of manslayers. 66. Ex p. Ruppe, (Cal. A.) 252 P 87. Webster Int. D. [quot Sawyer 
Com. v. Roddy, 184 Pa. 274, 289, 39 | 746, 751. v. Dearstyne, 1389 NYS 955, 956]; In 
Av’Zitt 67. Ex p. Ruppe, supra. re Robinson, 203 N. Y. 380, 386; 96 
[b] Used with regard to the for- 68. See Jewelry 33 C. J. p 884. NE 925, 37 LRANS 1023. 
feiture of a homestead for temporary 69. Webster New Int. D. 88. Webster Int. D. [quot Sawyer 
absence, the term may embrace con- [a] “Pearl necklace.”—Atty.-Gen. | v. Dearstyne, 139 NYS 955, 956]; In 
siderations of health, or travel, or] v. Hartley, 5 Russ. 173, 5 EngCh 173,} re Robinson, 203 N. Y. 380, 386, 96 
public official engagements, or even| 38 Reprint 992. NE 925, 37 LRANS 1023, 
a private business emergency of an 70. See Neckwear post this page. 89. In re Robinson, supra. 
exceptional and temporary character. 71. Webster New Int. D. See [a] “Desire” distinguished.—Smith 
Thompson y, Tillotson, 56 Miss. 36,]} Goldenberg v. U. 124 Fed, 1003,] v. Haynes, 202 Mass. 531, 89 NE 108, 
40. 1094, 85 CCA 678. 160. 
49. Com. v. Gilligan, 195 Pa. 504, 72. See Necktie ante this page. 90. See In 31 C. J. p 366 text and 


510, 46 A 124, 73. Webster 
50. See Apparent 3 C. J. p 254 text] Goldenberg v. U. 
and note 72. 
51. Pllias v.. Loeb, 83 S. C. 518, 65 74. 
SE 724, 725 (the use of this phrase 
in a will creating a trust limited the 
exercise of the discretion of the trus- 


New Int. D. See 

S., 124 Fed. 1603, 91. 
1004, 85 CCA 678. 
A maxim meaning “The: tran- 92. 
quillity of nations is not to be pre- fa] As 
served without arms; troops ean not 
be maintained without pay; 


note 57. . 

Smith v. Haynes, 202 -Mass. 
531, 89 NE 158, 160. 

Webster New Int. D. 

meaning “request.” — 
Cooper v. Olcott, 1 App. (D. C.) 128, 
fand their | 131. 


tee to the payment of such items as] pay can not be guaranteed them [b] “Require” not absolutely 
his wards should need, and that the| without taxes.” Morgan Leg. Max. | synonymous.—Brewster y. Brewster, 
intent was that each of the wards} [cit Grig.]. 52 N.» By 62, <58. 

should have a certain sum dimin- 75. A maxim meaning “The power [ce] “Require” equivalent. — Mc- 


ished by whatever was necessary for] which is given 
the maintenance and education of the 
child). Max. 

Bay “"Chattanoora,. ete.’ B. "Col vy 76. 


Philpot, 112 Ga. 153, 37 SE 181 [quot 77. 


Charleston. ete, R. Co.. v. Fleming, | 6 C. J. p 867. 
118 Ga. 699, 45 SE 664, 666). 78. 

53. Rhodes v. Hope, 171 Ark. 754,| Giatfelter v. 
286 SW 877, 878, 47 ALR 1104, Co., 


to kings 
unbounded nor at will.’’ Morgan Leg. 


See Dead Bodies 17 C. J. p 1136. 
Century D. See also Autopsy 
Pneyclopedia Brittanica [quot 94. 
American 
26 Pa. Dist. 1072, 1074]. 


is neither | Lean County Coal Co. v. Blooming- 
ton, 234 Ill. 90, 97, 99, 84 NE 624. 
93. McLean County “Coal Co. v. 
Bloomington, supra; Hettiger vy. Da- 
venport’ Malt, ete., Co.; 145 Ky. 39, 
139° SW. 1072; 1073, 
Corlies v. Allen, 36 N. J. Eq. 
100, 101; Matter of *Trelease, 49 Misc. 
205, 96 NYS 818, 319; Gillen v. Kim- 


Phosphorus 


54, Wisconsin Tel. Co. v. State R. 79. A maxim meaning ‘Neither |] ball, 34 Oh. St, 852, 363. 
Commn., 162 Wis. 383, 156 NW 614,| time nor place bars the king.” Bou- 95. Posey v, Denver Nat. Bank, 7 
617, LRA1916E 748. Vivier ORs Colo, A. 108, 42 P 684, 686. 

55. Spreckles v. San Francisco, 80. A maxim meaning “Nor should 96. Hettiger v. Davenport Malt, 


AU IO Bad p99 923, 
56. State v. Kennedy, (Mo. A.) 277T'| tice.’ 


the court be deficient in showing jus- | etc., 
Peloubet Leg. Max. 1073 


Co., 145: Ky. 39; 189 SW 1072 


Sw 943. 81. A maxim meaning “Where 97. Fay v. Howe, 136 Cal..599, 602, 
57. Rumford Chemical Works y. blood is spilled, the case is unpardon-| 69 P 4238, 
Ray, 19 R. I. 456, 459, 34 A 814. able.’”’ Bouvier L. D. 98. Fay v. Howe, supra. 
58. Chester Tract. Co. v. Philadel- 82. A maxim meaning ‘‘Where the 99. Sorbae v. Kattenburg, 17 Q. 
phia, etc., R. Co., 188 Pa. 105, 112, 41] Divinity is insulted the case is un-| B. D. 177, 179. 
A 449, 44 LRA 269. pardonable.” Morgan Leg. Max. 1. Matter of Johnson, 123 Misc. 
59. See Law § 41 text and note 61. 83. See Needful post this page;| 834, 207 NYS 66. 
60. See Moral 41 C. J. p 212 text] Needlessly post p 587; Needy post p 2. See Need ante this page; Need- 
and note 54. 587, lessly post p 587; Needy post p 587. 


61. Alexander v. Walker, 35 N. C. 84. 


62. State v. Goldstein, 18 Ala. A. 
587, 98 S 308, 311. 

63. Spring Valley Water Works v. 85. 
San Francisco, 52’Cal. 111, 112. 


re Robinson, 


Webster Int. D. [quot Sawyer 3. 
nk Pgseay v, Dearstyne, 139 NYS 955, 956]; In 
203 N. Y. 380, 386, 96 
NE 925, 37 LRANS 10238. 4, 
Webster Int. D. 
v. Dearstyne, 139 NYS 955, 956]; In 


Soule D. of Eng. Synonyms 
[quot Riddell v. Pennsylvania R. Co., 
262 Pa. 852, 106 A 80, 81). 

Bannon Vv. Burnes, 39 Fed. 892, 
899; Newcomb v. Rockport, 183 Mass. 
74, 77, 66 NE 587. 


[auot Sawyer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: tracts,’’> ‘‘needful repairs,’’® ‘‘needful rules,’’” 
~ *needful rules and regulations.’’8 


: NEEDLE.® A small instrument for sewing, usu- 
ally of steel, sharp at one end, with an eyehole for 
= thread.*° 

NEEDLESSLY.'! Without necessity; unneces- 
sarily ;12 wantonly and cruelly.t® Used in a stat- 

[a] “Other needful buildings.”— [a] 
Battle v. U. S., 209 U. S. 36, 28 SCt 

422, 423, 52 L. ed. 670. A 693, 696, 

7 5. Riddell v. Pennsylvania R. Co., 11. 


" . 262 Pa. 582, 106 A 80, 81. 
/ 6. Platte County v. Butler County, 12. 
91 Nebr. 132, 135 NW 439, pe 13. 

7. Hutchinson v. Olympia, 2 Wash. 
T. $£4, 319,.5, P’ 606. NE 933. 
8. Higbee v. Higbee, 4 Utah 19, [a] 
26, 5 P 6938; State v. Fond Du Lac Bd. 


of Education, 63 Wis. 234, 237, 23] Speer, 156 Ill. 
NW 102, 53 AmR 282. 835. 

9. Needle cases, in customs duties 14. Hunt v. 
schedule see Customs Duties § 32] 29 NE 933. 


text and note 7. Lea (Tenn.) 528, 


10. Webster New Int. D. 15. 


, NEEDFUL—NEEDY 


“Needle business.”—Excelsior 
Needle Co. v. Smith, 61 Conn. 56, 23 16. 


See Need ante p 586; Needful 17. 
ante p 586; Needy post this page. 
Webster. D. 

Grise v. State, 37 Ark. 456, 461. [al] 
See Hunt v. State, 3 Ind. A. 383, 29 


When not construed to mean 
“recklessly.’”? — Wabash R. Co. v. 
244, 252, 


State, 3 Ind. A. 383, 
See Hodge v. State, 11 [ce] 
532, 47 AmR 307. 
See Need ante p 586; 


[45 C.J.] 587 


ute with reference to mutilating or killing an ani- 
mal, the term has been construed to mean without 
any useful motive.!4 

NEEDY.® An adjective® defined as meaning by 
want of means of living; indigent; necessitous; very 
poor.” 


ante p 586; Needlessly ante this page. 
Sawyer v. Dearstyne, 139 NYS 
955, 956. 

Webster D. [quot Juneau 
County v. Wood Cant 109 Wis. 330, 
3338, 85 NW. 387]. 

Term may be used to charac- 
terize minor children who do not own 
property in their own name, although 
they earn their own living. Woods vy. 
Perkins, 43 La. Ann. 347, 9 S 48. 

40 NE [b] “Most needy.”—Fontaine v. 
eb ata a 80 Va. 229, 232, 56 AmR 


“Needy young women stu- 
dents.”,—Sawyer v. Dearstyne, 139 


Needful! NYS 955, 956. 
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NE EXEAT 


By Eustace W. Tomumnson 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 589] 


ANALYSIS 
I. DEFINITIONS [§{ 1-2] p 589 
A. Ne Exeat Regno [§ 1] p 589 
B. Ne Exeat Républica [§ 2] p 589 


II. NATURE AND PURPOSE [{§§ 3-6] p 589 
A. In General [§ 3] p 589 
B. Constitutional and Statutory Provisions [§§ 4-6] p 590 
1. In General [§ 4] p 590 
2. Hxtension of Remedy [§ 5] p 591 
3. Inhibition of Imprisonment for Debt [§ 6] p 591 


III. NATURE OF DEMAND [(§§ 7-11] p 592 
A. In General [§ 7] p 592 
B. Alimony [§. 8] p 593 
C. Accounting [§§ 9-10] p 593 
1. In General [§ 9] p 593 
2. Receivership [§ 10] p 593 
D. Specific Performance [§ 11] p 593 


IV. NECESSITY OF INTENDED DEPARTURE [§ 12] p 593 


V. DEFENSES [§§ 13-14] p 594 
A. In General [§ 13] p 594 
B. Existence and Adequacy of Remedy at Law [§ 14] p 594 


VI. JURISDICTION TO ISSUE [§ 15] p 594 


VII. PERSONS ENTITLED TO WRIT [§§ 16-19] p 595 
A. In General [§ 16] p 595 
B. Married Women [§ 17] p 595 
C. Nonresidents [§ 18] p 595 
D. Representatives [§ 19] p 595 


VIII. AGAINST WHOM ISSUED [§§ 20-23] p 595 
A. In General [§ 20] p 595 
B. Married Women [§ 21] p 595 
C.. Nonresidents [§ 22] p 595 
D. Representatives [§ 23] p 596 


IX. PROCEEDINGS TO PROCURE [{§{§ 24-33] p 596 
A. In General [§ 24] p 596 
B. Time of Application [§ 25] p 596 
C. Proof of Grounds [§§ 26-30] p 597 
1. Supporting Affidavits [§ 26] p 597 
2. Statement of Demand [§ 27] p 597 
3. Departure of Defendant [§§ 28-29] p 597 
a. In General [§ 28] p 597 
b. Endangerment of Debt [§ 29] p 598 
4. Amendment [§ 30] p 598 
D. Bond or Undertaking [§§ 31-32] p 598 
1. In General [§ 31] p 598 
2. Amendment [§ 32] p 598 
HK. Order or Decree [§ 33] p 599 


X. ISSUANCE, FORM, AND REQUISITES [§§ 34-35] p 599 
A. In General [§ 34] p 599 
B. Indorsemeni [§ 35] p 599 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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XI. SERVICE AND CUSTODY OF PRISONER [§§ 36-37] p 599 

A. Service [§ 36] p 599 
B. Acceptance of Bail [§ 37] p 599 

XII. RETURN OF WRIT [§ 38] p 599 

XIII. BAIL [§§ 39-41] p 600 

A. In General [§ 39] p 600 
B. Liability of Sureties [§ 40] p 600 
C. Enforcement of Liability [§ 41] p 601 

XIV. 


VACATING AND DISCHARGE [§§ 42-48] p 601 


A. In General [§ 42] p 601 
B. Particular Grounds [§§ 43-46] p 601 
1. Improper Grant of Writ [§ 43] p 601 
2. Matters Subsequently Arising [§ 44] p 602 
3. Furnishing Bail [§ 45] p 602 
4. Satisfaction of Claim [§ 46] p 602 


C. Application [§ 47] p 


602 


D. Conditions of Discharge [§ 48] p 603 
XV. DAMAGES [§§ 49-50] p 603 


A. In General [§ 49] p 


603 


B. Liability on Plaintiff’?s Original Bond [§ 50] p 603 


Arrest in civil cases generally see Arrest §§ 81-270. 
Bail in civil cases generally see Bail §§ 7-165. 


[§ 1] A. Ne Exeat Regno. 


In English practice 
ne exeat regno is a writ which issues to restrain 
a person from leaving the kingdom. 

[§ 2] B. Ne Exeat Republica. In American prac- 
tice, ne exeat republica is a process in chancery 
and in aid of the chancery jurisdiction of the court, 


CROSS REFERENCES 


I. DEFINITIONS 


exeat regno.? 


II. NATURE AND PURPOSE 


| Equity jurisdiction and practice 
Cc. J. p 1 et seq. 


generally see Equity 21 


issued upon cause shown, to restrain a party from’ 
leaving the state until bail be given to perform the 
decree of the court.? 
vided by statute, it is governed by the same prin- 
ciples that apply in England to the writ of ne 


Where not otherwise pro- 


[§ 3] A. In General. The writ of ne exeat is in | the nature of equitable bail,* and its essential object 


Pee. S—Murphy,. vy. Larishals i. 
(2d) 515. 

Ga.—Lamar v. Lamar, 123 Ga. 827, 
51 SE 763, 107 AmSR 169, 3 AnnCas 
294: McGee v. McGee, 8 Ga. 295, 52 
AmD 407. 

Ill.—Brophy v. Sheppard, 124 I. 
Ayr 512: 

N. H.—Samuel v. Wiley, 50 N. H. 
353. 

N. Y.—Forrest v. Forrest, 10 Barb. 
46, 2 Edm. Sel. Cas. 171, 5 HowPr 89, 
3 CodeRep 141; Sturges v. Sturges, 
114 Misc. 475, 186 NYS 693. 

Oh.—Cable v. Alvord, 27 Oh. St. 
654. 

Eng.—Flack v. Holm, 1 Jac. & W. 
405, 37 Reprint 430; Ex p. Brunker, 
3 P. Wms. 312, 24 Reprint 1079. 

See also 1 Blackstone Comm. pp 
266; Daniell Ch. Pr. (6th Am. 
ed) p 1698; Story Eq. Jurisp. § 1467. 

{a] History of the writ.—(1) 
“Under the common law a subject 
eould leave the domain at will and 
the writ of ne exeat was created first 
as a prerogative writ to restrain him 
within the realm to aid the state in 
time of need and later it was applied 
by the Court of Chancery to equita- 


ble cases.” Sturges v. Sturges, 114 
Mise. 475, 476, 186 NYS 693. To 
same effect Murphy vy. Paris, 16 F. 


(2d) 515. (2) Under the early Eng- 
lish practice, this writ, known as the 
writ of ne exeat regno, was a high 
prerogative writ, limited to affairs of 
state. Anonymous, 1 Atk. 521, 26 Re- 
print 329; Hunter vy. Maccray, Cas. t. 
Talb. 196, 25 Reprint 734; Boehm v. 
Wood, Turn. & R. 332, 12 EngCh 332, 
37 Reprint 1128; Dick v. Swinton, 1 
Ves. & B. 371, 35 Reprint 145; Jack- 
son v. Petrie, 10 Ves. Jr. 164, 32 Re- 
‘print 807; De Manneville v. De Manne- 
ville, 10 Ves. Jr. 52, 32 Reprint 762. 
(3) It was afterward applied to pri- 
vate rights. Whitehouse v. Partridge, 


'486, 99 AmD 198. 


3 Swanst. 365, 36 Reprint 896. (4) 
The adoption of the Judicature Acts 
did not extend the application of the 
writ to mere legal debts. Drover v. 
Beyer, 13 Ch. D. 242. (5) It can only 
issue when the case is within the ex- 
ceptions of the Debtors Act of 1869 
(32.& 33 Vict..c 62,.§.6).. Drover v. 
Beyer, supra; Hands v. Hands, 43 L. 
T° Rep.) S=, 750:,, 46): It; was» for= 
merly used for political purposes, but 
is now onl resorted to in equity 
when defendant is about to leave the 
kingdom; it is only in cases where the 
intention of the party to leave can 
be shown that the writ is granted. 


Murphy v. Paris, 16 F. (2d) 515; 
Black L, D. ‘ 
{b] Time of introduction.—Fleta 


and Britton mention a_ proceeding 
similar in its nature and objects. 
Fleta 383 §§ 1, 2; Britton ¢c 122 [cit 
Beames Ne Exeat pp 4, 5]. 

2. Cable v. Alvord, 27 Oh. St. 654. 

[a] Other definitions.—(1) ‘A writ 
similar to that of ne exeat regno, 
(q. v.,) available to the plaintiff in a 
civil suit, under some circumstances, 
when the defendant is about to leave 
the state.” Black L. D. (2) “A mesne 
process, issuing ,from the court of 
chancery, to hold a party to equitable 
bail, that he may not depart from the 
realm, or the jurisdiction of the court, 
but be present with his body, to an- 
swer any decree which the court of 
chancery may make in the case against 
him, and commanding the arrest and 
imprisonment of the defendant, if he 
or she fails to furnish such bail.” 
Adams v. Whitcomb, 46 Vt. 708, 712. 
(3) A writ “[to prevent] a person 
from going out of the state until he 
shall give security for his appear- 
ance.’ Dean v. Smith, 23 Wis. 483, 
(4) “A proceeding 
in Equity to obtain bail, in a case 
where there is a debt due in Equity.” 


Rhodes vy. Cousins, 6 Rand. (27 Wa.) 
188, 192, 18 AmD 715. 

[b] Ne exeat provincia.—‘‘In. the 
early history of Pennsylvania, writs 
of ne exeat provincia were frequent,’ 
Note to Lowenstein v. Biernbaum,:8 
WklyNC (Pa.) 164.. See McLaughlin 
Carriage Co. v. Fader, 34 N. S2°584: 
See also Dransfield v. Dransfield, '6 
Phila, (Pa.) 1438 (reference to’ first 
writ issued by a Pennsylvania court). 

3. Bailey v. Caldwell, 51 Mich. 
217, 16 NW 381; Samuel v. Wiley, 50 
N. H. 353; 2 Story Eq. Jurisp. § 1469. 

4 U. S.—Gooding y. Reid, etc, 
Co., 177 Fed. 684, 101 CCA 310. 
apne oom ee v. Peterson, 25 Ark, 

Ill.—Zimmer v. Thompson, 286 Ill. 
525, 122 NE 47; Cochran vy. Peo., 140 


Til. A. . 596. 

A ae vicibaos aleae v. Nelson, 5 Blackf. 
Md.—Johnson y. Clendenin, 5 Gill 

& J. 463. 


Mass.—Newhall v. Enterprise Min. 
Co., 205 Mass. 585, 91 NE 905, 137 
AmSR 461; Rice v. Hale, 5 Cush. 238. 

N. H.—Samuel v. Wiley, 50 N. H. 
3638. 

N. J.—Penny v. Penny, 88 N. J. Eq. 
160, 102 A 257; Schrieber v. Schrieber, 
85 N. J. Hq. 3038, 96 A 85 [aff 86. N. J. 
Big. 48, 99 - AC oDLT,| and seit sGyels 
Palmer vy. Palmer, 84 N. J. Eq. 550, 
95 A 241. 

N. Y.—Forrest v. Forrest, 10 Barb. 
46, 2 Hdm. Sel. Cas. 171, 5 HowPr 89, 
3 CodeRep 141; Johnston vy. Johnston, 
24 N. Y. Super. 642, 16 AbbPr 43, 25 
HowPr 181; Sturges v. Sturges, 114 
Misc. 475, 186 NYS 693; Neville v. 
Neville, 22 HowPr 500; Brown v. 
Haff, 5 Paige 235, 28 AmD 425; De 


Rivafinoli v. Corsetti, 4 Paige 264, 
25 AmD 582; Mitchell v. Bunch, 2 
Paige 606, 22 AmD 669; Porter v. 


Spencer, 2 Johns. Ch. 169. 
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is to insure compliance, by defendant, with the 
order or decree to be made,® or with a decree al- 
ready rendered,® by compelling him to give security 
for the performance of any duty necessarily im- 
posed.?. It is no longer to be considered a pre- 
rogative writ,® but is an ordinary or mesne process 
of equity,® and may be correctly described as a 
process issuing from a court of equitable jurisdic- 
tion upon the impending departure of a person from 
the jurisdiction with intent to evade it, to restrain 
such person until he has given equitable bail or se- 
curity to abide the decree.'® It is not a mere pro- 
visional remedy in the sense ‘that it can be issued 
only pending the suit and must expire with the ren- 
dition of judgment; its issuance may be provided 
for in the final decree, and it will continue in force 
until dissolved by the court or until the decree is 
satisfied! When available, it is in the nature 
of a writ of right,!? and must be granted where 
a proper case is presented,'* although it has been 


NE EXEAT 


said that the power to issue the writ necessarily 
includes the power to refuse it.1* However, as it is 
a remedy of great severity, it is applied to private 
rights with caution,’® and will not ordinarily be 
eranted when the equity is doubtful,'* nor as a 
means of improper restraint.17 But where the 
equity is clear, a dispute as to the facts will not 
authorize the refusal of the writ.1% A ne exeat is 
not a substitute for an injunction,’® and may be 
available where an injunction would be improper.?° 
It may be issued in aid of other equitable proc- 
esses,21 such as an injunction,?? or habeas corpus,?? 
or a ne exeat and an injunction may be issued to- 
gether.24 It may issue from the necessity of a 
given case, to prevent a failure of justice.”® 

[§ 4] B. Constitutional and Statutory Provisions 
—1. In General. The issuance of a writ of ne exeat 
is expressly authorized by the statutes of the United 
States?® and of many of the states,?? and in other 


Paige (N._ Y.) 2m AmD: 5825 


MH) es 
re i A os 


Oh.—Cable v. Alvord, 27 Oh. St.] Greisner, 86 N. J. Eq. 76, 97 A 287; 
654. Mitchell y. Bunch, 2 Paige (N. Y.) 
Ss. C.—Ex p. Dawson, 16 S. C. Eq.| 606, 22 AmD 669; Gibert v. Colt, 
405. Hopk. (N. Y.) 496, 14 AmD 557; Glea- 
Vt.—Addms v. Whitcomb, 46 Vt.|/ son v. Bisby, Clarke (N. Y.) 551; 
708. Adams vy. Whitcomb, 46 Vt. 798. See 
Wis.—State v. Turner, 145 Wis.| Murphy v. Paris, 16 F. (2d) 515, 516 
484, 130 NW 510; Davidor v. Rosen-| (dictum). : 
berg, 130 Wis. 22, 109 NW 925, 118 10. _U. S—Murphy vy. Paris, 16 F. 
AmSR 986; Dean v. Smith, 23 Wis. a) 515. 


483, 99 AmD 198. ‘ 
Eng.—Whitehouse v. Partridge, 3 
Swanst. 365, 36 Reprint 896; Boehm 
v. Wood, Turn. & R. 332, 12 EngCh 
332, 37 Reprint 1128; Dick v. Swinton, 
1 Ves. & B. 371, 35 Reprint 145; Hyde 
v. Whitfield, 19 Ves. Jr, 342, 34 Re- 
print 544; Stewart v. Graham, 19 Ves. 


Jr. 318, 34 Reprint 533; Haffey v. 
Haffey, 14 Ves. Jr. 261, 33 Reprint 
521; Jackson v. Petrie, 10 Ves. Jr. 


164, 32 Reprint 807; Dawson v. Daw- 
gon, 7 Ves. Jr. 173, 32 Reprint 71. 
[a] Analogy to capias in equity 
practice.—The practice of courts of 
equity, whereby a capias may issue, 
in vacation, to arrest a person in- 
tending to leave the state in order to 
evade a decree, or to attach his prop- 
erty to secure the enforcement of an 
anticipated final decree, is analogous, 


in principle, to the writ of ne exeat } 


regno as recognized and administered 


by the English law. Samuel v. 
Wiley, 50 N. H. 353. 
{b] Analogy to attachment.—The 


circumstances under which the court 
will issue a writ ne exeat regno must 
be such as would justify the issue of 
a writ of attachment. In re Under- 
wood, 51 Wkly. Rep. 335. - 


5. Ark.—Gresham v. Peterson, 
Ark, 377. 

Ga.—McGee v. McGee, 8 Ga. 295, 
52 AmD 407. 

Md.—Johnson y. Clendenin, 5 Gill 
& J, 4638. 


Mass.—Dunsmoor v. Bankers’ Sur- |} 


ety Co., 206 Mass. 23, 91 NE 907, 
N. J.—yYule v. Yule, 


138. 

N. Y.—WMitchell v. Bunch, 2 Paige } 
606, 22 AmD 669; Denton v. Denton, 
1 Johns. Ch. 441. 

Oh.—Cable v. Alvord, 27 Oh. St. 
654. 

6. Sturges v. Sturges, 114 Misc. 


475, 186 NYS 6938; Dunham v. Jack- 


son, 1 Paige (N. Y.) 629; Haffey v. 
Haffey, 14 Ves. Jr. 261, 33 Reprint 
521; Shaftoe’ v. Shaftoe, 7 Ves. Jr. 


171, 32 Reprint 70; Coglar v. Coglar, 


1 Ves. Jr. 94, 30 Reprint 246. 


7. Rice v. Hale, 5 Cush, (Mass.) 
238, 

8. Lamar v. Lamar, 123 Ga. 827, 
51 SE 763, 107 AmSR 169, 3 AnnCas 
294% \Gibertisv.2 Colt, Hlopk.» \GNwY¥2) 
496, 14 AmD 557. See Murphy v. 
Paris, 16°F) (2d) 615, 516 (dictum): 

9. May v., May, 146 Ga. 521, 522); 
91 SE 687 [cit Cye]; Greisner v. 


! 9582) 


10° N.S) Eq, .f 


| prehension.” 


Bisby, Clarke 


551: 
é Oh.—Cable v. Alvord, 27 Oh. St. 
54 


Y.—Gleason v. 


juntas v. Whitcomb, 46 Vt. 
708. 

Va.—Rhodes v. Cousins, 6 Rand. 
(27 Va.) 188, 18 AmD 715, © 

Wash.—Wood v, Tacoma, 66 Wash. 
266,-119 P 859. 

11. Lewis v. Shainwald, 48 Fed. 
492,.7 Sawy 408. 

12. U. S.—Gooding v. Reid, etc., 
Co., 177 Fed. 684, 101 CCA 310. 

Colo.—Peo, v. Barton, 16 Colo. 75, 
26 P 149. 

Ga.—Lamar y. Lamar, 123 Ga. 827, 
ae 763, 107 AmSR 169, 3 AnnCas 


Hawaii.—King v. Huntley, 2 Ha- 
waii 457. 
gene H.—Samuel vy. Wiley, 50 N. H. 


N. Y.—Mitchell v. Bunch, 2 Paige 
606, 22 AmD 669; Gibert v. Colt, 
Hopk. 496, 14 AmD 557; Porter v. 


| Spencer, 2 Johns. Ch. 169; Gleason vy. 


Bisby, Clarke 551. 
13. Gibert v. Colt, Hopk. (N. Y.) 
496, 14 AmD 557. 


14. State v. Turner, 145 Wis. 484, 
130 NW 510. , 

15. Ark.—Gresham vy. Peterson, 25 
Ark. 377. 


50 N. H. 


N. Y.—Pratt v. Wells, 1 Barb. 425. 
Pe Cable v. Alvord, 27 Oh. St. 
of, 

Va.—Rhodes v. Cousins, 6 Rand. 
(27 Va.) 188, 18 AmD 715) 

Eng.—Whitehouse y. Partridge, 3 
Swanst. 365, 36: Reprint 896; Tomlin- 


H.—Samuel v. Wiley, 


‘son v. Harrison, 8 Ves. Jr. 32, 82 Re- 


print 262. 

[a] “I never apply it without ap- 
Hidon, L. Ch., in Dick 
v. Swinton, 1'Ves. & B. 871, 878, 35 
Reprint 145. 

[b] Reasonableness of time of 
application.—Where plaintiff has had 
ample time and opportunity to ob- 
tain relief against defendant, but 
waits until his departure is imminent 
and then seeks the writ, it may be 
so unreasonable and severe that it 
will be denied, or if issued will be 
discharged. Dick v. Swinton, 1 Ves. 
& B. 371, 35 Reprint 145; Jackson y. 
cane 10 Ves, Jr. 164, 32 Reprint 


16 De Rivafinoli v. 


Corsetti, 4], 


264, 
Jenkins v, Parkinson, Coop. t. Brough, 
179, 47 Reprint 64, 2 Myl. & K. 5, 7 
EngCh 5, 39 Reprint 846. 
17. Shainwald v. Lewis, 46 Fed. 
839 [mod on other grounds 48 Fed. 
492, 7 Sawy. 403]; Amsinck y. Bark- 
lay, 8 Ves. Jr. 594, 32 Reprint 486. 
*{a] The writ was not intended to 
operate as a lifelong restraint, and 
should not be granted in a suit to re- 
vive a judgment, where none was 
granted in the action in which the 
judgment was rendered, but one was 
granted in a creditor’s bill brought 
on such judgment, under which de- 
fendant was held under bond for 
more than seven years, especially 
where the allegation that defendant 
intends to depart is denied by an- 
swer, and is not supported by proof. 
Shainwald v. Lewis, 46 Fed. 839 [mod 
on other grounds 48 Fed. 492, 7 Sawy. 


403]. 

18. Hampton vy. Pool, 28 Ga.’ 514; 
Denton v. Denton, 1 Johns. Ch. (N. 
Y.) 445 

19. Tucker v. Murphey, 114 .Ga, 


662, 40 SE 836; Bleyer v. Blum, 70 
Ga, 558. 

20. See cases supra note 19. 

[a] As for example, where a party 
is about to go beyond the limits of 
the state carrying with him his own 
property or that in which another is 
legally or equitably interested, with- 
out having satisfied some equitable 
demand, to restrain such departure 
an injunction will not issue, but a 
writ of ne exeat is proper. Tucker v. 
Murphey, 114 Ga. 662, 40 SE 836; 
Bleyer v. Blum, 70 Ga. 558. 

Removal of property see Injunc- 
tions § 201. 

21. Gooding v. Reid, etc., Co., 177 
Fed, 684, 101 CCA 310; Palmer v. 
Palmer, 84 N. J. Eq. 550,95 A 241; 
Hayes v. Willio, 11 AbbPrNS (N. Y.) 
ee [rev on other grounds 4 Daly 
22.. Hayes v. Willio, supra. 

23. Palmer v. Palmer, 84 .N. J. Ea. 
550, 95 A 241. 

24. Bryson v. Petty, 1 Bland (M4d.) 
182 note. Compare Dennard vy, Farm- 
ers’, etce., Bank, 149 Ga. 590, 101 SB 
672 (holding that ne exeat is incon- 
sistent with a mandatory order to 
turn over property to a receiver, and 
that they cannot be issued together). 

25. Peo, v, Barton, 16 Colo. 75, 26 
P_149; Palmer vy, Palmer, 84 N.'J. Eq. 
550, 95 A 241; Porter. v. Spencer, 2 
Johns, Ch. (N: Y.) 169; Davidor v. 
Rosenberg, 130 Wis. 22, 109 NW 925, 
118 AmSR 986. 
aes U. S. Comp. St. (1916) §§ 1288, 


In bankruptcy proceedings 
Bankruptey § 336 note 99. 

27. See statutory provisions, 

[a] In Florida the power of courts 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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46) 


[§ 5] 2. Extension of Remedy. 


the scope of the writ has been extended by statutes 
which modify or dispense with the rules as to equi- ° 
table demand and maturity of debt,?* or which 
make the writ available when a judgment which 
could be rendered would be ineffectual if defendant 
But a statute providing for the 
issuance of the writ upon sufficient grounds to pre- 
vent the departure of ‘‘any person’ 


left the state.*4 


of equity to issue ne exeat in proper 
cases is expressly recognized by stat- 
ute. Bronk v. State, 43 Fla. 461, 31 
S 248, 99 AmSR 119. 

[b] In Georgia, under the express 
provisions of Civ. Code (1910) § 5459, 
the writ of ne exeat issues to re- 
strain the person from leaving the 
jurisdiction of the state. May v. 
May, 146 Ga, 521, 91 SE 687. 

{e] In Tennessee the writ is au- 
thorized by Civ. Code § 4434, but the 
right to issue it under Const. (1870) 
art 1 § 3 
Smith v. Koontz, 4 Hayw. 189. , 

28. King v. Huntley, 2 Hawaii 
457; Samuel v. Wiley, 50 N. H. 
353 


53. 

[a] In Colorado, under Gen. St. § 
1604, the writ was issued under the 
jurisdiction conferred upon the dis- 
trict courts to make all orders neces- 
sary to compel a guardian to account, 
to detain a guardian—whose sureties 
were insolvent—and his wife, having 
property of the ward, and being about 
to leave the United States with the 
intention of defrauding her out of 
her inheritance. In re Nash, 62 Colo. 
101, 160 P 189 [cit Cyc]; Peo. v. Bar- 
ton, 16 Colo. 75, 26 P 149. 

[b] Under the Bankruptcy Act of 
1893 (30 U. S. St. at L. 544 ¢ 541) § 2 
subd 15, which confers general pow- 
ers on courts of bankruptcy to issue 
such process as may be necessary for 
the enforcement of the act, such 
courts may issue writs in the nature 
of ne exeat within their respective 
districts, upon a proper showing of 
necessity therefor. In re Cohen, 136 
Fed. 999. 

29. Me.—Carter v. Porter, 71 Me. 
167. 

Mass.—Dunsmoor v. Bankers’ Sure- 
ty Co., 206 Mass. 238, 91 NE 907; New- 
hall v. Enterprise Min. Co., 205 Mass. 
585, 91 NE 905 187 AmSR 461; Rice 
v. Hale, 5 Cush. 238. 

Mich.—Deering v. Wayne Cir. 
Judge, 228 Mich. 648, 200 NW 455. 

N. H.—Samuel v. Wiley, 50 N. H. 
353. 


Wis.—State v. 
484, 130 NW 510. 


Turner, 145 Wis. 


30. Bonesteel v. Bonesteel, 28 Wis. 
245. 
[a] In New York it was held that 


the power of the supreme court to 
issue the writ was not impaired or 
affected by the provisions of the code. 
Bushnell v. Bushnell, 15 Barb. 399, 
7 HowPr 389. 

81. See statutory provisions; and 
cases infra this note. 

[a] In California, under Code Civ. 
Proc. § 478, which prescribes process 
and proceedings by which a defend- 
ant may be arrested in a civil action, 
the writ of ne exeat, not being men- 


tioned, is not available. Ex p. Harker, 
49 Cal. 465. ; 
[b] In Kentucky, Pennsylvania, 


instances the statutes giving courts of equity gen- 
eral power to issue necessary writs and processes 
have been construed to authorize it;?* and where 
no exclusive remedy has been substituted, it is un- 
doubtedly available, as an ordinary process of 
equity, under the equitable jurisdiction of the courts 
of ‘the several states,?® notwithstanding the general 
adoption of the single form of action.®° But in some 
states the writ has been abolished.*? 
statute does not otherwise provide, the grounds and 
functions of the writ are governed by the common 
law and general equity jurisprudence.*? 


18 was considered doubtful.- 


NE EXEAT 


ISPEHOb 4041 


Where the 


In some states | later statute.?® 


of a decree.*° 
upon fraud, are 


? means grounds 


and Vermont any restraint on emi- 
gration is forbidden by the constitu- 
tion. Ky. Const. § 24; Pa. Const. 
Seaahied art 1°§ 26; Vt. Const. ¢ 1 art 


[ec] In New York (1) the writ was 
abolished by Code Civ. Proc. § 548, 
which provided a substitute by an 
order of arrest and bail, which is 
available only in the cases specific- 
ally enumerated. Collins vy. Collins, 
80 N. Y. 24; Boucicault v. Boucicault, 
21 Hun 431, 59 HowPr 131; Fuller v. 
Emeric, 4 N. Y. Super. 626, 2 CodeRep 
58, 7 NYLegObs 300; . Sturges v. 
Sturges, 114 Misc. 475, 186 NYS 693. 
(2) A substitute therefor is provided 
by Code Civ. Proc. § 550 subd 4. » (3) 
It had been previously held that the 
writ was not abolished under the old 
code (Haberstro vy. Bedford, 43 Hun 
201, 5 NYSt: 399° [aff 118 N. Y. 187, 
23 NE 459]; Collins v. Collins, 17 
Hun 598 [aff 80 N. Y. 1]; Viadero v. 
Viadero, 7 Hun 313; Brownell v. Akin, 
6 Hun 378 [app dism 66 N. Y. 617 
mem]; Beckwith v. Smith, 4 Lans. 
182; Breck v. Smith, 54 Barb. 212; 
Forrest v. Forrest, 10 Barb. 46, 5 
HowPr 125, 3 CodeRep 141, 2 Edm. 
Sel. Cas. 171 [aff 38 CodeRep 121]; 
Neville v. Neville, 22 HowPr 500; 
Bushnell vy. Bushnell, 7 HowPr 389 
[aff 15 Barb. 899]; Brown v. Haff, 5 
Paige 235, 28 AmD 425); (4) although 
there were decisions to the contrary 
(Johnston y. Johnston, 24 N. Y. 
Super. 642, 16 AbbPr 438, 25 HowPr 
181; Fuller v. Emeric, 4 N, Y. Super. 
626, 2 CodeRep 58). 

[d] In Qhio the writ is abolished 
as to all civil actions under the code. 
Cable v. Alvord, 27 Oh. St. 654. 

{e] In South Carolina the writ is 
abolished by Code Civ. Proc. § 199, 
and a substitute provided by § 200. 
Ex p. Messervy; 80 S. C. 285, 61 SH 
445. 

32. Dunsmoor v. Bankers’ Surety 
Co., 206 Mass, 28, 91 NE 907; In re 
Grbie, 170 Wis. 201, 174 NW 546, 8 
ALR 325; Davidor y. Rosenberg, 130 


Wis. 22, 109 NW 925, 118 AmSR 
986. 

33. See statutory provisions. 

[a] In Alabama the writ may 
issue, on equitable debts and de- 
mands, whenever an attachment at 
law may issue. Civ. Code § 762. 

[b] In Georgia, under Civ. Code 


§ 4886, the writ is authorized:. First, 
in favor of codbligors or promisors, 
against persons equally or partly re- 
sponsible for the performance of any 
duty; second, against persons illeg- 
ally removing property of decedents, 
orphans, or married women, at the 
instance of any person interested, or 
of a next friend; third, at the in- 
stance of remaindermen or reversion- 
ers, interested in personal property, 
against any person attempting to re- 
move property in which a vested or 
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sufficient at common law, and therefore does not 
enlarge the writ.®° 

[§ 6] 38. Inhibition of Imprisonment for Debt. 
The arrest of a defendant under a ne exeat, either 
as an equitable remedy or as extended by statute, 
imprisonment for debt,’’ unless clearly 
within the scope and meaning of the constitutional 
or statutory prohibition applicable,?* and a statute 
permitting the issuance of the writ is not repealed 
by implication by a subsequent statute prohibiting 
imprisonment for debt,?* although it has been held 
that the common-law writ was abolished by such 
But a statute which authorizes, in- 
definite confinement, at the discretion of the court, 
of a debtor who is unable or unwilling to give bail, 
attempts to provide for imprisonment for debt, and 
is unconstitutional,®® as is the confinement of a 
debtor for any purpose other than the enforcement 
Where cases of tort, or cases based 


excepted in the inhibition against 


contingent interest exists; fourth, at 
the instance of a mortgagee, against 
the holder of the equity of redemp- 
tion; and fifth, at the instance of any 
person interested, legally or equit- 
ably, in property about to be re- 
moved, where no adequate remedy 
exists at law. Old Hickory Distilling 
Co. v. Bleyer, 74 Ga. 201. 

{c] In Tinois, under Rey. St. 
(1874) ¢ 97 § 1, the writ may issue 
upon legal or equitable demands, and 
whether actually due or not, if fairly 
and bona fide in expectancy at the 


time of filing the application. Zim- 
mer v. Thompson, 286 Ill, 525, 122 
NE 47. 

[ad] In Indiana the writ was 


available, under the former practice, 
for both legal and equitable demands. 
Hunter v. Nelson, 5 Blackf. 263. 


34. General Explosive Co. v. 
Hough, 63 Misc. 377, 116 NYS 1114. 
35. Davidor v. Rosenberg, 130 
has 22, 109 NW 925, 118 AmSR 
36. U. S.—Gooding vy. Reid, ete., 


Co., 177 Fed. 684, 101 CCA 810. 
Lr Tee v. Childress, 31 Ark, 
Fla.— Bronk v. State, 43 Fla. 461, 
81 S .248, 99 AmSR 119. ¢ 
bay Ronee v. Alvord, 27 Oh. St. 
54. 
Tenn.—Caughron vy.  Stinespring, 
13s Tenn. 636, 179 SW 152, LRAI916C © 


Wis.—Dean v. Smith, 23 Wis, 483, 
99 AmD 198, ‘ 
Alimony or maintenance is not 
2 within the meaning of the 
constitutional prohibition against im- 
prisonment for debt, but is rather in 
the nature of a personal duty. Bronk 


v. State, 43 Fla. 461, 31 S 248 99 
AmSR 119. See also infra § 8. 
[ob] Under a statutory provision 


prohibiting imprisonment for debt, 
except when defendant is “about to 
depart and establish his residence 
beyond the limits of this state,’ an 
affidavit that he is “about to change 
his residence and abscond beyond the 
limits of the State’”’ is not sufficient. 
Mason v. Hutchings, 20 Me. 77. 

[c] In Pennsylvania, prior to the 
abolition of the writ (see supra § 4), 
it was said: “Our act to abolish im- 
prisonment for debt confines this 
class of cases within a very narrow 
compass.”’ Dransfield vy. Dransfield, 6 
Phila. 148, 144. 

37. Bushnell v. Bushnell, 15 Barb. 
(N. Y.) 399, 7 HowPr 389; McNamara 
vy. Dwyer, 7 Paige (N.-Y.) 239, 32 
AmD 627; Brown v. Haff, 5 Paige 
(N. Y.). 2385, 28 AmD* 425. 


38. Scoggin v. Taylor, 13 Ark. 
380. 

e9. Risser v. Hoyt, 53 Mich. 185, 
18 NW 611. 

40. Gleason v. Bisby, Clarke (N. 
Wado b5iLy 
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imprisonment for debt, any act raising at least a 
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strong presumption of fraud would be sufficient to 


[§ 7] A. In General. 


41. Peo. v. Barton, 16 Colo. 75, 26 
P 149; Malcolm v. Andrews, 68 Ill. 
#08 West v. Walker, 6 Blackf. (Ind. ) 


oe Illustrations.— (1) The at- 
tempted removal of the property of 
a ward, by a guardian, with intent 
to deprive the ward of her inherit- 
ance. Peo. v. Barton, 16 Colo. 75, 26 
P 149. (2) The removal of unexempt 
property with the intent to leave no 
assets within the jurisdiction. Mal- 
colm y. Andrews, 68 Ill. 100; Garden 
City Sand Co. v. ‘Gettins, 102° TI. AY 
261 [aff 200 Ill. 268, 65 NE 664]. (3) 
Where no fraud is ‘shown, the debtor 
will be discharged from custody. 
West v. Walker, 6 Blackf, (Ind.) 420. 

42. U. S——Graham v. Stucken, 10 
F. Cas. No. 5,677, 4 Blatchf. 50. 

Ala.— Baker v. Rowan, 2 Stew. & P. 
361; Lucas vy. Hickman, 2 Stew. 111, 
nes) AmD 44, 03 

Ark.—Gresham vy. Peterson, 25 Ark, 
377; Ex p. Royster, 6 Ark. 29. 

Colo. ——In re Nash, 62 Colo. 101, 160 
P1189: feit Cyc]. 

Hawaii.—King v. Huntley, 2 Hawaii 


457. 

Bs imaanai v. Nelson, 5 Blackf. 
Ky.—McGinley v. Brooks, 1 B. 

Mon, 129. 


Md.—Cox vy. Scott, 5 Harr. & J. 384. 

N. J.—Palmer vy. Palmer, 84 N. J. 
Bq.) 550, 95. .A..241; MacDonough Vv. 
Gaynor, 18 N. J. Eq. 249. 

N. Y.—Brownell v. Akin, 6 Hun 378 
[app dism 66 N. Y. 617 mem]; Allen 
v. Hyde, 2 AbbNCas 197; Mitchell v. 
Bunch, 2 Paige 606, 22 AmD 669; 
Smedberg v. Mark, 6 Johns. Ch. 1388; 
Seymour v. Hazard, 1 Johns. Ch. 1; 
Gleason v. Bisby, Clarke 551; Palmer 
vy. Van Doren, 2 Edw. 425. 

N. C.—Edwards v. Massey, 8 N. C. 


359. 

A hae aaa v. Alvord, 27 Oh. St. 

Pa.—Dransfield v. MDransfield, 6 
Phila. 143. 

Tenn.—Caughron v. Stinespring. 
132 Tenn. 636, 648, 179 SW 152, LRA 
1916C 403 [cit Cyc]. 
ue nee v. Whitcomb, 46 Vt. 
708. 

Va.—Rhodes. v. Cousins, 6 Rand. 
(27 _ Va.) 188, 18 AmD 715. 

Wis.—In re Grbic, 170 Wis. 201, 
174 NW 546, 8 ALR 325; Davidor v. 
Rosenberg, 130 Wis. 22, 109 NW 925, 
118 AmSR 986; Bonesteel v. Bone- 
steel, 28 Wis. 245. 

Eng.—Drover v. Beyer, 13 Ch. D. 
242; Pearne vy. Lisle, Ambl: 75, 27 
Reprint 47; Baker v. Dumaresque, 2 
Atk. 66, 26 Reprint 438; Anonymous, 1 
Atk. 521, 26 Reprint 329; Jenkins v. 
Parkinson, Coop. t. Brough. 179, 47 
Reprint 64, 2 Myl. & K. 5, 7 EngCh 5, 
389 Reprint 846; Crosley v. Marriot, 
Dick. 609, 21 Reprint 408; Ex p. Dun- 
combe, Dick. 503, 21 Reprint 365; 
Greames y. Stritho, Dick. 469, 21 Re- 
print 352; Brocker v. Hamilton, Dick. 
154, 21 Reprint 228; Mackintosh v. 
Ogilvie, Dick. 119, 21 Reprint 213; 
King v. Smith, Dick. 82, 21 Reprint 


199; Howkins v. Howkins, 1 Dr. & 
Sm, 75, 62. Reprint 306; Leake v. 
Leake, 1 Jac. & W. 605, 37 Reprint 
498; Done’s. Case, 1 P. Wms. 263, 


24 Reprint 380, 2 Salk. 702, 91 Re- 
print 593; Waller Vv. Fowler, Sau. & 
Se. 274; Whitehouse v. Partridge, 3 
Swanst. 365, 36 Reprint 896; Boehm 
v. Wood, Turn. & R. 332, 12 EngCh 
332, 37 Reprint 1128; Dick v. Swin- 


The debt or demand relied 
upon to support a writ of ne exeat must, unless 
otherwise authorized by statute, be an equitable 
one,*? which is enforceable against the person of 
defendant,*® is of a pecuniary nature,*# and pres- 


III. NATURE OF DEMAND 
ently payable.*® 


ton, 1 Ves. & B. 371, 35 Reprint 145; 
Howden v. Rogers, 1 Ves. & B..129, 
35 Reprint 51; Bernal v. Donegal, 11 
Ves. Jr. 43, 32 Reprint 1004; Jackson 
v. Petrie, 10 Ves, Jr. 164, 33 Reprint 
807; Shaftoe v. Shaftoe, 7 Ves. Jr. 
171, 32 Reprint 70; Cock v. Ravie, 6 
Ves. Jr. 283, 31 Reprint 1053. 

"In general, the writ of ne exeat 
regno lies only upon equitable debts 
and claims.” 2 Story Eq. Jurisp. p 
1471 [quot Bushnell v. Bushnell, 15 


Fees GNA EY2)'% 399; 240050 %) How bx 
[a] Reason for rule.—‘‘The ne 


exeat, aS now understood and prac- 
tised upon, is a proceeding in Equity 
to obtain bail, in a case where there 
is a debt due in Equity, though not 
at Law; for, if it be a legal debt, 
then you may take bail at Law, and 
Equity will not entertain you, except 
in cases of account, and perhaps a 
few other cases of concurrent juris- 
diction.’”’ Rhodes v. Cousins, 6 Rand. 
(27 Va.) 188, 192, 18 AmD 715. [quot 
Cable v. Alvord, 27 Oh. St. 654, 664]. 


{b] Hither the demand or its en- 
forcement must be of an equitable 
nature. Caughron yv. Stinespring, 132 
Tenn. 636, 179 SW 152, LRAI1916C 
403. 

{c] An allegation of nonresidence 


alone will not be sufficient to enable 
a court of equity to assume jurisdic- 
tion, where the remedy is exclusively 
legal. MeGinley v. Brooks, 1 B. Mon, 
(Ky.) 129 

[d] Legal demand may become 
equitable, where a judgment and exe- 
cution ereditor seeks, by a bill in 
equity, to reach equitable assets and 
choses in action and subject them to 
the payment of his judgment. Elling- 
wood y. Stevenson, 4 Sandf. Ch. (N. 


Wa)! 366, 

[e] “Chief Justice Marshall’ in 
U.S: warPhdlbins:. 76 Tet. (6. Sat U6y 
8 L. ed. 578, “granted the writ of 
ne exeat, in a case in which it could 
only have been an equitable substi- 
tute for the action of trover and con- 
version.” Dransfield v. Dransfield, 
6 Phila. (Pa.) 148, 144 (so stating). 

43. Burnsides v. Blythe, 11 B. 
Mon, (Ky.) 6; Gleason v. Bisby, 
Clarke (N. Y.) 551; Adams y. Whit- 
comb, 46 Vt. 708. 

[a] Where the procedure allowed 
is directed toward property, the writ 
will be refused. Burnsides v. Blythe, 
11 B. Mon. (Ky.) 6. 

44. Palmer y. Palmer, 84 N. J. Eq. 
550, 95 A 241; Cowdin v. Cram, 3 
Edw. (N. Y.) 2381; Edwards v. Massey, 
8 N. C. 359; Blaydes vy.) Calvert; (2 
Jac. & W. 211, 37 Reprint 608. 

45. Md.—Cox v. Scott, 5 Harr. & 
J. 384. 

N. J.—Williams vy. Williams, 3 N. 
JeBa; 130: 

N. Y.—Seymour v. Hazard, 1 Johns. 
Ch. 1; Gleason. v. Bisby, Clarke 551. 

Va.—Rhodes v. Cousins, 6 Rand. 
(27 Va.) 188, 18 AmD 715. 

Eng.—Colverson vy. Bloomfield, 29 
Ch. D. 341; Rico v. Gualtier, 3 Atk. 
501, 26 Reprint 1088; Anonymous, 1 
Atk. 521, 26 Reprint 329; HEtches v. 
Lance, 7 Ves. Jr. 417, 32 Reprint 169; 
Cock v. Ravie, 6 Ves. Jr. 288, 31 Re- 
print 1053. 

[a] Reversioners and remainder- 
men of personal property may obtain 
the writ, under the Georgia statute, 
to secure the presence and accessi- 
bility of the property and to insure 
that it will be subject to their de- 


[§§ 6-7 


authorize the issuance of the writ.* 


The demand must also be certain, 


although not necessarily so in amount,*® and in gen- 
eral the writ will not issue for demands which are 
uncertain, unliquidated, or contingent,*? as for ex- 
ample, an unliquidated account,** or a claim for 


mand, upon a showing that they fear 
it will be removed from the state 
and their rights thereby impaired. 
Jackson y. Waters, 10 Ga. 546. 

46. U. S.—Graham v. Stucken, 10: 
F. Cas. No. 5,677, 4 Blatehf. 50; Me-. 
Kenzie v. Cowing, 16 F. Cas» No. 
8,856, 4 Cranch C. C. 479. 
yt .—Gresham vy. Peterson, 25 Ark, 


N. J.—Palmer v. Palmer, 84 N. J. 
Eq. 550, 95 A 241; Williams v. Wil- 
liams, 3 N. J.. Ba 130. 

N. ¥!—Brown v. Haff, 5 Paige 235, 
28 AmD 425; De Rivafinoli v. Cor- 
setti, 4 Paige 264, 25 AmD 532; Glea-— 
son v. Bisby, Clarke 551. 

Beg? C.—Edwards v. Massey, 8 N. C. 
34 

Wis.—Davidor v. Rosenberg, 130: 
Wis. 22, 109 NW 925, 118 AmSR 986. 

Eng.—Colverson vy. Bloomfield, 29 
Ch. D. 341; Storey v. Higgins, 3 Bro. 
Ch. 476, 29 Reprint 652; Alder -v. 
Ward, 5 Ir. Eq. 3867; Thompson v. 
Smith, (11 Juris N.S. 27:65) Grant ove 
Grant, 3 Russ. 598, 3 EngCh 598, 38 
Reprint 699, 3 Sim. 340, 6 EngCh 340, 
57 Reprint 1025; Boehm v. Wood, 
Turn? j&.) Ric 332,22 BneChi 3327007 
Reprint 1128; Etches y. Lance, 7 Ves. 
Jr. 417, 32 Reprint 169; Cock v. Ravie,. 
6 Ves. Jr. 283, 31 Reprint 1053. 

[a] Belief as to amount of debt.— 
(1) Plaintiff must swear positively 
that something is due him, although 
as to the amount of the debt he may 
swear as to his belief. Thorne v. 
Halsey, 7) Johns. 1 Cho. CNS Yipee iss: 
(2) But facts or declarations as to: 
the ground for believing the amount 
to be due should be stated, beyond a 
general statement of belief. Am- 
sinck v. Barklay, 8 Ves. Jr. 594, 32 
Reprint 486. 

47. U.S.—Harrison v. Graham, 110: 
Fed. 896. 

Ark.—Gresham y, Peterson, 25 Ark. 
SOR. 

Colo.—In re Nash, 62 Colo, 101, 160 
P 189 [cit Cyc}. 

Mass.—Rice v. Hale, 5 Cush. 238. 

N. Y.—Gibbs v. Mennard, 6 Paige 
258 [aff 2 Edw. 482]. 

Tenn.—Caughron v. Stinespring, 132 
Tenn. 636, 648, 179 SW 152, LRA 
1916C 4038 [cit Cyc]. 

Eing.—Rico v. Gualtier, 3 Atk. 501,, 
26 Reprint 1088; Anonymous, 1 Atk. 
521, 26 Reprint 329; Anonymous, 5. 
New Rep. 358; Etches v. Lance, 7 
Ves. Jr: 417, 32 Reprint 169; Cock 
eee 6 Ves. Jr. 283, 81 Reprint 

[a] A surety (1) cannot obtain 
the writ in order to hold his princi-- 
pal to bail, and thereby compel the 
payment of a penalty of forfeiture, 
before it is legally ascertained that 
either principal or surety will be 
compelled to pay such penalty. Gibbs 
v. Mennard, 6 Paige (N. Y.) 258 [aff 
2 Edw. 482]. @) But where judg- 
ment has been rendered against the 
surety, he may have the writ to com- 
pel an accounting by his principal, 
although he has not yet paid the 
judgment. Sealy v. Laird, 3 Swanst. 
380, 36 Reprint 902. 

48. Harrison v. Graham, 110 Fed.. 
896; Rice v. Hale, 5 Cush. (Mass. ) 
238. Compare Thorne y. Halsey, 7 
Johns. Ch, (N. Y.) 189 (holding that 
it is sufficient if plaintiff positively 
avers the existence of an indebted- 


ness, although the amount due is 
stated only on information and be- 
lief). And see infra § 9 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unliquidated damages.*? 


[§ 8] B. Alimony.®* 


still uncertain.®® 


[§ 9] C. Accounting—1. In General. Wats other- 
wise provided, the writ is available to prevent the 
departure of a defendant in an action for an ac- 


It has been held ‘that a 
garnishee is not a ‘‘debtor’’ of plaintiff, within 
the meaning of the rules relating to ne exeat, and 
the writ cannot issue against him.°° 
matrimonial cases*! the use of the writ is not re- 
stricted to pecuniary demands alone.®? 

Unless otherwise provided, 
the writ may be granted, on application of the 
wife, to prevent a threatened departure of the hus- 
band with intent to evade an order or decree for. 
the payment of alimony,°* where a sufficient show- 
ing is made,°> even though the order or decree has 
not yet been made or entered and the amount is 
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However, in 
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counting, where an indebtedness affirmatively ap- 
pears,®” although the amount be uncertain;°® and 
the rule is not affected by the fact that there is 
concurrent jurisdiction at law in such eases.>? 

[§ 10] 2. Receivership. In a suit for an account- 
ing and a receiver, it has been held that the writ 
of ne exeat is an appropriate process toward pre- 
serving the property and compelling its delivery 
to the receiver to abide the final decree;® but it 
has been said that receivership and ne exeat. are 
manifestly inconsistent remedies and that the writ 
cannot properly issue with an order to turn over 
property to a receiver.®+ 

[§ 11] D. Specific Performance. 
wise provided, the writ may issue in an action for 
the specific performance of a contract, if it is clear 
that the contract should be performed.®” 


Unless other- 


IV. NECESSITY OF INTENDED DEPARTURE 


[§ 12] To sustain an application for the writ 
there must be a probable or threatened departure 
of defendant from the state or the country gen- 
erally with intent to evade jurisdiction.® 


49. Gresham y. Peterson, 25 Ark. 
3877; In re Nash, 62 Colo. 101, 160 P 
189. 

50. Patterson v. Bowie, 18 F. Cas. 
No. 10,825, 1 Cranch C. C. 425. 

51. Alimony see infra § 8. 

52. Palmer v. Palmer, 84 N. J. 
Eq. 550, 95 A 241. 

[a] Access to children, whose cus- 
tody has been awarded to one parent, 
may be enforced by the other, by the 
writ. Palmer v. Palmer, 84 N, J. 
Eq. 550, 95 A 241. 

53. Ne exeat in divorce cases gen- 
erally see Divorce §§ 264, 727-730. 

. 54 Colo.—Peo. v. Barton, 16 Colo. 
15, 26 P 149. 


Conn.—Lyon y. Lyon, 21 Conn. 
185. 
Fla.—Bronk y. State, 43 Fla. 461, 


31 S 248, 99 AmSR 119. 


Ill.—Harper v. Rooker, 52 Ill. 370. 

Md.—Bayly v. Bayly, 2 Md. Ch. 
326. 

Mich.—Peltier v. Peltier, Harr. 
19. 


N, J.—Anshutz v. Anshutz, 16 N. J. 
Eq. 162; Yule v. Yule, 10 N. J. Ea. 
138. 

N. Y.—Boucicault v. Boucicault, 21 
Hun fai, 59 HowPr 131; Sturges v. 
Sturges, 114 Misc. 475, 186 NYS 693, 
694 [cit Cyc]; Denton v. Denton, 1 
Johns. Ch. 364. 

N. C.—Anonymous, 2 N. C. 347. 

S. C.—Prather v. Prather, 4 S. C 


Kq. 33. 

Wash.—Holcomb y. Holcomb, 49 
Wash. 498, 95 P 1091. 

fing.— Anonymous, 2 Atk. 210, 26 


Reprint 530; Dawson yv. Dawson, 7 
Ves. Jr. 173, 32 Reprint 71; Shaftoe v. 
Shaftoe, 7 Ves. Jr. 171, 32 Reprint 70. 

“Alimony decreed to a wife... 
[may] be enforced against her hus- 
band by a writ of ne exeat regno, if 
he is about to quit the realm.’ 
Story Eq. Jurisp. p 1471 [quot Bush- 
nell v. Bushnell, 15 Barb. (N. Y.) 
399, 400, 7 HowPr 389]. 

[a] Reason for rule.—‘“In regard 
to alimony it has been said... [the 
exception] arose from compassion 
and because the ecclesiastical courts 
could not take bail.” 2 Story Eq. 
Jurisp. p 1472 [quot Bushnell v. 
Bushnell, 15 Barb. (N. Y-) 399, 400, 
7 HowPr 389]. 

[b] Issuance pending hearing or 
decree.—(1) The writ may issue ina 
statutory suit for maintenance, be- 
fore the rendition of a decree fixing 
the amount. Bronk v. State, 43 Fla. 
461, 31 S 248, 99 AmSR 119. (2) The 
writ may be granted at the instance 
of a wife against her husband pend- 
ing an application for alimony, and 
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The writ 


prior to a decree therefor, under Civ. 
Code (1895) § 2467, providing that in 
divorcee proceedings the court shall 
enforee its orders in the same man- 
ner as in a court of equity. Lamar v. 
Lamar, 1238 Ga. 827, 51 SE 763, 107 
AmSR 169, 3 AnnCas 294. (3) The 
writ was granted pending the hear- 
ing in contempt proceedings, for re- 
fusal to comply with a decree award- 
ing alimony, upon proof that defend- 
ant was about to leave the state. 
Lyon v. Lyon, 21 Conn. 185. 

{[c] Where husband is not in ar- 
rears in payment of alimony ordered 
by the court, allowance of a writ is 
improper and an order dismissing the 
writ on motion of the husband is not 
an abuse of discretion. Deering v. 
Wayne Cir. Judge, 228 Mich. 648, 200 
NW 455. 

[d] In England (1) the writ of ne 
exeat regno is in the case of alimony 
marked only for the arrears actually 
due. Haffey v. Haffey, 14 Ves. Jr. 
261, 33 Reprint 521. (2) The writ did 
not issue for alimony after a decree 
in the ecclesiastical court, pending 
an appeal from that court. Street v. 
Street, Turn. & R. 322, 12 EngCh 322, 
37 Reprint 1124. 

55. Anshutz v. Anshutz, 16 N. J. 
Eq. 162; Holcomb v. Holcomb, 49 
Wash. 498, 95 P 1091. 

Sufficiency of showing see infra 
§§ 26-80. 

56. Peo. v. Barton, 16 Colo. 75, 26 
P 149; Bronk v. State, 43 Fla. 461, 
31 S 248, 99 AmSR 119; Denton v. 
Denton, 1 Johns. Ch. (N. Y.) 441. 

[a] Under the early English prac- 
tice the writ could not be issued un- 
til after an order or decree for ali- 
mony, which could only be rendered 
by the ecclesiastical courts, and over 
which equity had no jurisdiction; 
this reason does not exist in America. 
Bronk v. State, 43 Fla. 461, 31 S 248, 
99 AmSR 119. 

57. McGehee vy. Polk, 24 Ga. 406; 
MacDonough vy. Gaynor, 18 N. J. Eq. 
249; Porter v. Spencer, 2 Johns. Ch. 
(N. Y.) 169; Howden v. Rogers, 1 
Ves. & B. 129, 35 Reprint 51; Jones 
v. Alephsin, 16 Ves. Jr. 470, 33 Re- 
print 1063; Hannay v. M’Entire, 11 
Ves. Jr. 54, 82 Reprint 1008; Jones 
v. Sampson, 8 Ves, Jr. 5938, 32 Re- 
print 485. 

{a] Where defendant admits a 
balance to be due, but less than the 
amount of plaintiff's claim, the writ 
will be issued for the amount so ad- 
mitted to be due. Jones v. Sampson, 
8 Ves. Jr. 598, 32 Reprint 485. 

58. See cases supra note 57. 

“An account in which a balance is 


cannot be issued to prevent the departure of defend- 
ant to another place within the same state. Under 
the federal statute,°> a ne exeat is only granted 
where it is made to appear that defendant designs 


admitted by the defendant, but a 
larger claim is insisted on by the 
creditor,’”’ may be enforced by a writ 
of ne exeat regno if the debtor is 
about to quit the realm. 2 Story Eq. 
Jurisp. p 1471 [quot Bushnell vy. 
Bushnell, 15 Barb. (N. Y.) 399, 400, 
7 HowPr 389]. 

59. Porter vy, Spencer, 2 Johns. 
Ch. (N..Y.) 169; Howden v. Rogers, 
1,Vesi-&!B.. 129, 35 Reprint 51. 


60. Gooding v. Reid, ete., Co., 177 
Fed. 684, 101 CCA 310. 
61. Dennard v. Farmers’, ete.,. 


Bank, 149 Ga. 590, 101 SE 672. 
62. Brown v. Haff, 5 Paige (N. Y.) 
235, 28 AmD 425; Morris v. McNeil, 


2 Russ. 604, 3 EngCh 604, 38 Re- 
print 462. 
[a] Mere apprehension that a per- 


son about to leave the state does not 
intend to return in time to perform 
his agreement will not justify the is- 
suance of the writ prior to the time 
for performance. De Rivafinoli v. 
ee 4 Paige (N. Y.) 264, 25 AmD 

[b] On a contract for the sale of 
land plaintiff must show a clear and 
unencumbered title to the land at the 
time of commencing his action. 
Brown v. Haff, 5 Paige (N. Y.) 235,. 
28 AmD 425. 

63. U. S.—Graham vy. Stucken, 10 
Ee Cas. No. 5/677, v4) Blatcht. 150% 
Loewenstein v. Biernbaum, 15 F. Cas. 
No. 8,461a; Patterson v. McLaughlin, 
eae Cas. No. 10,828, 1 Cranch C. C. 

Ala.— Baker v. Rowan, 2 Stew. & 
P. 361; Lucas v. Hickman, 2 Stew. 
111, 19 AmD 44. 

Ga.—Orme v. McPherson, 86 Ga: 
571; Moore v. Gleaton, 23 Ga. 142. 

La.—Gardner v. O’Connell, 5 La. 


Ann. 3538. 
ean J.—Yule v. Yule, 10 N. J. Eq. 
N. Y.—Mitchell v. Bunch, 2 Paige 
606, 22 AmD 669; Mattocks v. Tre- 
main, 3 Johns. Ch. 75. 
Wash.—Holcomb  v. 49 
Wash. 498, 95 P 1091. 
Wis.—Dean vy. Smith, 23 Wis. 483, 
99 AmD 198. 
Eng.—Sichel v. ‘Raphael, eee eg ox 
or the 


Rep. N. S. 114. 

[a] Mere apprehensions, 
possibility, that defendant may go 
abroad do not warrant the inference 
that a present intention exists. Gard- 
ner v. O’Connell, 5 La. Ann. 353; 
Sherman v. Sherman, 3 Bro. Ch, 370, 
29 Reprint 589. 


Holcomb, 


64. Reed v. Barber, 110 Ga. 524, 
35 SE 650. 
65. U. S. Comp.-St. (1916) § 1238. 
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to depart quickly from the United States.®%® 
parture in the ordinary course of business, and 
without any apparent intention to defraud, was 
early held in England to justify the issuance of the 
writ, if plaintiff’s claim might be endangered or 
lost by such departure,®’ and the same rule has been 
announced in this country;°* but it has also been 


[§ 13] A. In General.”* 


Law. 


66. Shainwald v. Lewis, 46 Fed. 
839 [mod on other grounds 48 Fed. 
492, 7 Sawy. 403]; Loewenstein v. 
Biernbaum, 15 F. Cas. No. 8,461la. 

67. Dick v. Swinton, 1 Ves. & B. 
371, 35 Reprint 145; Stewart v. 
Graham, 19 Ves. Jr. 313; 34 Reprint 
533; Tomlinson y. Harrison,: 8 Ves. 
Jr. 32, .32°0:Reprint 262; HWtches’ ‘v. 
Lance, 7. Ves. Jr. 417, 32 Reprint 
169 


68. MacDonough v. Gaynor, 18 N. 
J. Eq. 249. 

{a] In Louisiana it is provided by 
Code Pract. § 212 that a writ similar 
to ne exeat may issue to prevent even 
a temporary departure of a defend- 
ant who does not leave sufficient 
property to satisfy the judgment ex- 
pected to be obtained against him. 
Roberts v. Page, 13 La. 452; Hen- 
shaw v. Ladd, 8 La. 512. 

69. Myall v. Wright, 2 Bush (Ky.) 


70. Myall v. Wright, supra. 


71. Vacating and discharge see 
infra §§ 42-48. 

72. See cases infra note 73. 

73. Conyers v. Gray, 67 Ga. 329; 


Houseworth v. Hendrickson, 27 N. J. 
Eq. 60; Whitehouse v. Partridge, 3 
Swanst. 365, 36 Reprint 896; Am- 
sinck v. Barklay,.8 Ves. Jr. 594, 32 
Reprint 486. 

[a] A denial may be sufficient, as 
where a defendant denied that he has 
any property whatever, and_ there 
was no proof to the contrary. Palmer 
vy. Van Doren, 2 Edw. (N. Y.) 425. 

74, Pratt v. Wells, 1 Barb. (N. Y.) 
425; Raynes v. Wyse, 2 Meriv. 472, 
35 Reprint 1021; Amsinck v. Barklay, 
8 Ves, Jr. 594, 32 Reprint 486. 

75. Mitchell v. Bunch, 2 Paige 
(N. Y.) 606, 22 AmD 669. 

[a] Election of remedies.—Where 
a judgment debtor had been sued and 
held to bail in the circuit court of 
the United States, and a bill was also 
filed in a state court to obtain pay- 
ment of the same judgment, and a 
writ of ne exeat issued against the 
debtor thereon, complainant was re- 
quired to elect to release defendant 
from the arrest and bail in the fed- 
eral court, the alternative being a 
discharge of the ne exeat. Mitchell 
v. Bunch, °2 Paige (N. Y.) 606, : 22 
AmD 669. 

76. O’Connor v. Debraine, 3 Edw. 
(N. Y.) 230; James v. North, 5 Jur. 
N.S. 84. 

77. Ashworth v. Wrigley, 1 Paige 
GONSY.)) 13 0%: 

[a] In South Carolina a discharge 


A mere denial of plain- 
tiff’s allegations relating to defendant’s intended 
departure will ordinarily be no defense,’* and the 
court will look to the entire evidence of intent 
rather than to defendant’s express statements ;"* 
but a previous arrest and bail at law’* or in an- 
other court,”® or a statutory discharge in insol- 
vency’® or under a nonimprisonment act,’’ will 
be sufficient to cause refusal of the writ. 

[§ 14] B. Existence and Adequacy of Remedy at 
Ne exeat being a remedy equitable in its 


VI. JURISDICTION TO ISSUH*® 


[§ 15] Unless otherwise provided by law, a court 
of chancery has general power to issue the writ 


NE EXEAT 


De- 
the writ when 


V. DEFENSES 


under the Prison Bounds Act did not 
relieve the debtor from liability to 
arrest on a ne exeat. Ancrum sv. 
Dawson, 16 S. C. Eq. 405. 

78. See supra § 3. 

79. See Equity § 14 et seq. 

80. Ga.—Old Hickory Distilling 
Co. v. Bleyer, 74 Ga. 201; Orme vy. 
McPherson, 86 Ga. 571; Hawthorn v. 
Kelly, 30 Ga. 965; Ross v. Hawkins, 
29 Ga. 261; Hannahan vy. Nichols, 17 
Gaz TH. 

Ill. Victor Scale Co. v. Shurtleff, 
81 Ill. 318; Brophy v. Sheppard, 124 
TIL Act baz: 

Mass.—Moore v. Valda, 151 Mass. 
363, 23 NE 1102, 7 LRA 396. 

N. Y¥.—Smedberg v. Mark, 6 Johns, 
Ch. 188; Porter v. Spencer, 2 Johns. 
Ch. 169. 

S. C.—Nixon v. Richardson, 4 S. C. 


Eq. 108. 
Beat Oe cara v. Whitcomb, 46 Vt. 
Va.—Rhodes v. Cousins, 6 Rand. 


(27 Va.) 188, 18 AmD 715. 

Eng.—Blaydes v Calvert, 2 Jac. & 
W. 211, 37 Reprint 608; Gardner v. 
——, 15 Ves. Jr. 444, 33 Reprint 
822; Dawson v. Dawson, 7 Ves. Jr. 
173, 82 Reprint 71; Russell v. Ashby, 
5 Ves. Jr. 96, 31 Reprint 490. 

[a] Where a statute requires it 
as a condition, it must be shown 
affirmatively that there is no ade- 
quate remedy at law. Reed v. Bar- 
ber, 110 Ga. 524, 35 SE 650; Conyers 
v. Gray, 67 Ga. 329. 

[b] Exceptions to the rule as to 
adequate remedy can only be allowed, 
in the discretion of the court, where 
they are founded upon some diffi- 
culty in the use of the legal remedy. 


Pratt v. Wells. 1 Barb. (N. Y.)' 426. 
81. Lucas v. Hickman, 2. Stew. 
(Ala,) 111, 19 AmD 44; Davidor v. 


Rosenberg, 130 Wis. 22, 109 NW 925, 
118 AmSR 986; Jones v. Alephsin, 16 
Ves. Jr. 470, 838 Reprint 1068; Hannay 
v. M’Entire, 11 Ves. Jr, 54, 32 Reprint 
1008; Atkinson v. Loenard, 3 Bro. Ch. 
218, 29 Reprint 499. 

82. Lucas v. Hickman, 2 Stew. 
(Ala.) 111, 19 AmD 44; Palmer v. 
Palmer, 84 N. J. Hq. 550,'95 A 241; 


Porter vy. Spencer, 2 Johns. Ch. (N. 
Y.) 169% 
[a] That sureties for a debt or 


demand are solvent will not alone 
defeat an application for the writ 
against the principal debtor, where 
other sufficient grounds are shown; 
and an allegation of insolvency is 
unnecessary. Sheppard v. Blue, 26 
Ga. 117; Fitzgerald v. Gray, 59 Ind. 


[§§ 12-15 4 


said that a statutory provision for the issuance of 


defendant ‘‘is about to depart’’ 


from the state necessarily implies an intention to 
remain permanently outside the jurisdiction,®® and 
that an intention to leave the state temporarily and 
to return within a reasonable time is insufficient 
to justify a ne exeat.’° 


nature, the writ, applying the general rule,” will 
ordinarily be denied, where plaintiff has an existing 
and adequate remedy by arrest and bail in a pro- 
ceeding at law;®° but where courts of chancery and 
common-law courts exercise concurrent jurisdiction, 
the writ may issue, although defendant can be held 
to bail at law;8! and it seems that, in the absence 
of a statutory method of relief, the writ may issue 
in a case where otherwise justice may be defeated,*” 
for in such a ease it is the only remedy,** as the 
writ of injunction is not available.*+ 


in proper cases,®* and it can only be issued by the 
court or a judge,®” except where a subordinate offi- 


254, 61 Ind. 109. 

[b] But the writ was refused to 
enforce a legal demand against a 
married woman although no adequate 
remedy exists against a married 
woman in such case. Moore v. Valda, 
pe Mass. 363, 23 NE 1102, 7 LRA 

83. Bleyer v. Blum, 70 Ga. 558; 
Ramsay v. Joyce, 16 S. C. Eq. 236, 37 
AmD 550. 

84. See cases supra note 83. 

Injunction unavailable see also su- 
pra § 3 text and note 20. 

85. Jurisdiction generally 
Courts §§ 13-177. 

86. Deering v. Wayne Cir. Judge, 
228 Mich. 648, 200 NW 455. 

87. Bailey v. Cadwell, 51 Mich. 
217, 16 NW 381; Viadero v, Viadero, 
TeBanGgNn. SY Dr ass . 

[a]. “The authority to issue this 
writ is properly regarded as an ex- 
ercise of very high judicial discretion 
which cannot be vested except in 
those who exercise the ordinary ju- 
dicial power of courts.” Bailey v. 
Sic daety 51° Mich. 217, 221, 16 NW 


ue 

[b] In the federal courts.—(1) 
Direct authority to issue the writ is 
extended to the judges of the su- 
preme and district courts, in cases 
where the court could issue the writ, 
by U. S. Comp. St. (1916) § :1238. 
(2) Under a former statute (Rev. St. 
[1878] §§ 716, 717) it was held that 
a district judge had no authority to 
issue the writ. Gernon y. Boccaline, 
10 F.. Cas. No. 5,667, 2: Wash. C.-C. 
130. (3) And doubt was expressed 
in another case as to whether a dis- 
trict judge, sitting as a judge of the 
circuit court, would not be within 
the statute. Loewenstein vy, Biern- 
baum, 15 F. Cas, No. 8,46la. (4) It 
also was held that the district court 
may issue the writ, as a necessary 
incident to the exercise of its juris- 
diction. Lewis v. Shainwald, 48 Fea. 
492, 7 Sawy. 403. 

{e] In Colorado district courts, 
under Gen. St. § 1604 authorizing 
such courts to make all orders neces- 
sary to compel a guardian to ac- 
count, may issue the writ to protect. 
the rights of the ward. The jurisdic- 
tion of county courts in guardianship 
matters is not exclusive. Peo. v, 
Barton, 16 Colo. 75, 26 P 149. 

{d] In Georgia the writ must be 
granted by a judge of the superior 
court (Code § 247 par 2) except in 
cases of emergency (Code § 3231). 
Bleyer v. Blum, 70 Ga. 558. 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cer, such as a court commissioner,** or master in | chancery,®? is expressly authorized by statute. 
VII. PERSONS ENTITLED TO WRIT” 


[§ 16] A. In General. The remedy is available on 
behalf of any person having a clear right to relief, 
either in equity or under statutory provisions, 
where he has a. legal right or title to sue,®? and a 
present vested interest may support such right, even 
if capable of being divested.®* In a proper case a 
defendant may have the writ issued against plain- 
tiff,°* but not unless a counterclaim has been filed, 
as otherwise there is no showing of a demand cer- 
tain.®® 


[§ 17] B. Married Women.°® The writ will be 


issued upon the application of a married woman, 
in a proper case, to restrain the departure of her 
husband from the jurisdiction.®” 

[§ 18] C. Nonresidents. The writ will be granted 
in behalf of a nonresident, upon a demand arising 
within the jurisdiction,®® and it seems also where 
the demand arose abroad,®® although the point ap- 
parently has never been directly adjudicated. 

[§ 19] D. Representatives. The writ may issue 
at the instance of persons standing in a position 
of trust, such as pny oe or administrators. 


VIII. AGAINST WHOM ISSUED? 


[§ 20] A. In General. Unless extended by stat- 
ute, the writ can be issued only against one who 
is a debtor or owing a duty and is a party to the 
suit,? whether plaintiff or defendant;* but the writ 
will not issue against a plaintiff unless defendant 
has filed a counterclaim, there being otherwise no 
showing of a demand certain.® 

[§ 21] B. Married Women.® A ne exeat may issue 
against a married woman where a proper founda- 
tion is laid for an equitable action against her,’ 
but not in aid of any legal process® or for the pur- 
poes of obtaining security from her as a defendant 
in an action at law,® although no adequate remedy 
exists against a married woman in such ease. 

[§ 22] C. Nonresidents. Under the early English 
practice, the use of the writ was confined to per- 

fe] In Hawaii circuit judges have |115, 


jurisdiction to issue writs of ne exeat.| Turn. & R. 
Aldrich v. Judge First Cir. Ct., 9 Ha-| Reprint 1124; 


22 Reprint 720; Street v. Street, 
322, 12 EngCh 322, 37 
Haffey v. Haffey, 14 


sons domiciled within the jurisdiction,!® but the 
modern rule permits its use, upon a proper showing, 
against any debtor within the jurisdiction, whether 
resident or not,tt and against a nonresident even 
when only temporarily within the jurisdiction,!? un- 
less the person is for some reason privileged from 
arrest,1* and upon demands against nonresidents 
arising abroad.1* But issuance of the writ has been 
refused against a nonresident temporarily within 
the jurisdiction, although he had been served with 
process, where the demand had been due and en- 
forceable against him in the courts of his own 
country for a considerable time, and where the de- 
cree, if rendered, would be enforceable there.’° It 
is not essential in every case that a defendant be 
actually within the jurisdiction when the writ is 
Tayler, Turn); & "R.~ 96,12 “hngCh 


96, 37 Reprint'1031. (2) But the rea- 
son no longer exists, under the stat- 


waii 470. 

{f{] Justice of the peace cannot 
issue the writ see Justices of the 
Peace § 95. 

88. Bailey v. Cadwell, 51 Mich. 
217, 16 NW 381. 

e9. Bassett v. Bratton, 86 Ill. 152. 

¢0. Joinder of parties see infra 
§ 24 text and note 36. 

$1. See supra §§ 4-11. 

[a] A residuary legatee cannot 
have the writ against a debtor of the 


testator on the ground that he is in 
collusion with the executor. Graves 


v. Griffith, 1 Jac. & W. 646, 37 Re- 
print 514. 
92. Redd v. Wood, Ga. Dec. Pt. IT, 


174; Swift v. Swift, 1 Ball & B. 326; 
Howkins v. Howkins, 1 Dr & (Sint. 15, 
62 Reprint 306. 


$3. Howkins v. Howkins, supra. 
94. Neville v. Neville, 22 HowPr 


Ne Yo) pe Dunham v. Jackson, 1 
Paige (N. Y.) 629; Stewart v. Stew- 
art, 1 Ball & B. (Ir.) 73. 

95. Davidor v. Rosenberg, 130 Wis. 
22, 109 NW 925, 118 AmSR 986, 

Nature of demand see supra § 7. 

96. Capacity of married woman to 
sue in general see Husband and Wife 
§§ 664 et sea, 672. 


97. Fla.—Bronk v. State, 43 Fla. 
461, 31 S248, 99 AmD 119. 
Ga. —Lamar vy. Lamar, 123 Ga. 827, 


51 SE 763, 107 AmSR 169. 

Til. —Berry v. Berry, 190 Ill. A. 215. 

Md.— Bayly v. Bayly, 2 Md. Ch. 
326. 

IN en enamels LOeEN: ids, LUG. 
138, 

N. Y.—Bushnell v. Bushnell, 15 
Barb. 399; Forrest v. Forrest, 10 
Barb. 46, 5 HowPr 125, 8 CodeRep 
141, 2 Edm, Sel. Cas. 174, 9 NYLeg 
Obs 89; Denton v. Denton, 1 Johns, 


Ch. 441. 
Pa,—Dransfield v. Dransfield, 6 
Phila. 143. 
—Devall v. Devall, 4 S. C. Eq 
eae Wa. 
33. 


KOR 

79; Prather v. Prather, 4 
Eng.—Anonymous, 2 Atk. 210, 26 

Reprint 530; Read v. Read, 1 Ch, Cas. 


Ves. Jr. 261, 33 Reprint 521; Dawson 
v. Dawson, 7 Ves. Jr. 173, 32 Reprint 
71; Shaftoe v. Shaftoe, 7 Ves. Jr. 
171. 32 Reprint 70; Cogler v. Cogler, 
1 Ves. Jr. 94, 30 Reprint 246. 

[a] Writ was refused by Lord 
Thurlow, in the English ‘chancery, on 
the affidavit, of a feme covert admin- 
istratrix, where the husband had ob- 
tained possession of the assets of the 
estate, and intended to depart from 
England, on the ground that the 
wife’s evidence could not be received 
against the husband. Sedgwick vy. 
Watkins, 1 Ves. Jr. 49, 30 Reprint 
224. 

Divorce and alimony see supra § 8; 
and Divorce § 727. 

1 Jac. & W. 


98. Flack v. Holm, 
405, 87 Reprint 430. 

99. Mitchell v. Bunch, 2 Paige (N. 
Y.) 606, 22 AmD 669. 

1. Baker v. Rowan, 2 Stew. & P. 
(Ala.)' 361; Cox v. Scott, 6 Harr. & J: 
(Md.) 384; Brownell v. Aikin, 6 Hun 
878 [Lapp dism 66 N. Y. 617 mem]. 

2. Joinder of parties see infra § 24 
text and note 36. 

8. 'Garden City Sand Co. v. Get- 
tins, 200 Ill. 268, 65 NE 664 [aff 102 


Ill. A. 261]; Davidor v. Rosenberg, 
130 Wis. 22, 109 NW 925, 118 AmSR 
986. 

4. Neville v. Neville, 22 HowPr 
(N, Y¥.) 500; Dunham v, Jackson, 1 


Paige (N. Y.) 629; Stewart v. Stew- 
grt. Ball’ &.B, Cir.) 73, 

5. See supra § 16. 

6. Capacity of married woman to 
be sued in general see Husband and 
Wife §§ 664-671. 

7. Neville v. Neville, 22 HowPr 
“(N. Y,) 500: 

[a] In Vermont it is provided by 
statute that no female shall be ar- 
rested in any action founded on con- 
tract, whether at law or in equity. 
Adams v. Whitcomb, 46 Vt. 708. 

[b] At an early date (1) In Eng- 
land the writ was refused against 
a feme covert administratrix, on the 
ground that she could not act sepa- 
rately from her husband. Pannell v, 


utes of most of the United States. 
See statutory provisions; and Hus- 
band and Wife § 322. 

8. Moore v. Valda, 151 Mass. 363, 
23 NE 1102, 7 LRA 396. 

9. Moore v. Valda, supra. 

10. Smith v. Nethersole, 2 Russ. & 

450, 11 EngCh 450, 39 Reprint 

465; Hyde v. Whitfield, 19 Ves. Jr. 
842, 34 Reprint 544; De Carriere v. 
De ‘Calonne, 4 Ves. Jr. 577, 31 Reprint 


11. See cases infra note 12. 

12. MacDonough v. Gaynor, 18 N. 
J. Eq. 249; Parker v. Parker, 12 N. 
J. Eq. 105; Gibert v. Colt, Hopk. (N. 
Yiy 496, 14 AmD bya Ge Grant v. Grant, 
3 Russ. 598, 3 BngeCh 598, 38 Reprint 
699, 3 Sim. 340, 6 EngCh 340, 57 
Reprint 1025. 

13. Prescott v. Prescott, 95 N. J. 
Eq. 173, 122 A 611; Dixon v. Ely, 4 
Edw. (N. Y.) 557. 

[a] Exemption of parties and wit- 
nesses from service of process when 
coming voluntarily into the jurisdic- 
tion includes arrest under ne exeat, 
since fear of it would be just as 
deterring as other process. Prescott 
v.' Prescott). 95° NSS. Eq. 1735 123) A 
611. 

[b] Illustrations. — (1) Witness 
coming into the jurisdiction to tes- 
tify in an action. Dixon v. Ely, 4 
Baw sen. YY" set: (2) Parliamen- 
tary privilege. Bernal v. Donegal, 
It. Ves: Jr, 48, 32. Reprint 1004. 

Exemption from arrest see Arrest 
§ 133 et seq. 

14. Mitchell v. Bunch, 2 Paige (N. 
Y.) 606, 22 AmD 669; Gibert v. Colt, 
Hopi. 1) CN Ys SOG eae A bag e. 
Woodward v. Schatzell, 8 Johns, Ch. 
(N. Y.) 412; Atkinson v. Leonard, 3 
Bro. Ch. 218, 29 Reprint 499; Mackin- 
tosh v. Ogilvie, Dick. 119, 21 Reprint 
213; Flack v. Holm, 1 Jac. & W. 405, 
37 Reprint 430; Howden v. Rogers, 
1 Vess "&'Bi7 129) "So Repring =) 1 
De Carriere v. De Calonne, 4 Ves. 
Jro 577, . 31" Reprint, 297: 
hs Harrison vy, Graham, 110 Fed. 
896. 
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applied for, if he intends soon to come within it 
and the writ can be served upon him during his 
presence there.1° But where both parties are non- 
residents of the state, the court will not issue the 
writ unless it has jurisdiction of the subject mat- 
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[§§ 22-25 
ter of the suit.17 

[§ 23] D. Representatives. The writ is available 
against persons standing in a representative or fidu- 
ciary character, as executors and administrators, 
guardians, or trustees.1® 


IX. PROCEEDINGS TO PROCURE 


[§ 24] A. In General. Where the statute does 
not otherwise provide,'® the general chancery prac- 
tice governs proceedings to procure the writ of ne 
exeat.?° 

Application for the writ is properly made by mo- 
tion supported by affidavit,24 or upon an original 
complaint or bill in equity,? or upon a counter- 
claim, if sought by a defendant against a plaintiff.?% 
If the application is made by complaint, bill, or pe- 
tition, the allegations should be as sufficient and 
positive as is required in case of affidavits upon 
a motion,?* and be based upon more than mere sus- 
picion or apprehension,”> as the whole burden of 
proof is on plaintiff;?° and the pleading should 
be verified by complainant or some person having 
knowledge of the facts,?* which is equivalent to 
embodying all its allegations in a supporting affi- 
davit,?® although in some jurisdictions the bill must 
be accompanied by an affidavit in support of its 
allegations.2® Unless otherwise provided by stat- 


16. “Parker v. Parker, 12 N. J. Eq. 
105. 24. 
17. Dithmar v. Dithmar, 68 N. J. 


Gibert v. Colt, 


Eq. 533, 59 A 644. 
14 AmD 557; 


18. Patterson v. McLaughlin, 18 
HY Cas. Now 105828)) 1 -Cranch. .C...C. 
352; Ruddell v. Childress, 31 Ark. 


Wis. 22, 109 NW 925, 118 AmSR 986. 
Wallace vy. Duncan, 13 Ga. 41; 
Brophy v. Sheppard, 124 Ill, A. 512; 
Hopk. 
Thorne v. Halsey, 7 
Johns. Ch. (N. Y.) 189; Anderson v. 
Stamp, 2 Hem. & M. 576, 71 Reprint 


ute,®° or unless the facts are known and it is the 
intention of plaintiff to have the writ issued at the 
commencement of his action,*4 it is not essential 
that his bill or complaint specifically pray for the 
writ,°? and it may be issued on a notice or applica- 
tion pendente lite under the prayer of the bill for 
general relief.2* The bill or petition may, in a 
proper case, be amended.** 

Order to show cause. Since the proceeding is 
necessarily ex parte, an order to show cause is 
improper, as otherwise the very purpose of the 
writ would be defeated.*® 

Joinder of parties. All parties jointly liable or 
interested need not be joined, in an application un- 
der a statute authorizing the issuance of the writ 
against joint obligors or promisors.*® 

[§ 25] B. Time of Application. A writ of ne 
exeat may be applied for at any stage of a pending 
action,*” but not it seems until after a bill has been 


ae oe v.. Alvord, 27 Oh°oS@ 


654. 

[a] Verification upon information 
and belief only is insufficient. Old 
Hickory Distilling Co. v. Bleyer, 74 
Ga. 201; Holliday v. Riodan, 25 Ga. 
629; Bryan v. Ponder, 23 Ga. 480; 


CN We) -29'6;, 


511; Peo. v. Barton, 16 Colo. 75, 26 
P 149; Taylor v. Leitch, Dick. 380, 21 
Reprint 317; Moore v. Meynell, Dick. 
30, 21 Reprint 178; Moore v. Hud- 
son, 6 Madd. 218, 56 Reprint 1075. 

19. See statutory provisions. 

20. Deering v. Wayne Cir. Judge, 
228 Mich. 648, 200 NW 455. 

[a] Venue.—The act of 1830, au- 
thorizing writs of ne exeat at the 
instance of persons claiming personal 
property in reversion or remainder, 
contemplated that the bill should be 
filed, and the security given, in the 
county where the person resides who 
had possession or control of the prop- 
erty, and jurisdiction cannot be 
transferred, except for cause. That 
different portions of fhe property 
claimed were held in different coun- 
ties is not. sufficient. Jackson v. 
Waters, 10 Ga. 546. 


21. Samuel v. Wiley, 50 N. H. 
353 i¢Gibert, wv.) Colt, Hopk.—(N. »Y-) 
496, 14 AmD 557; Lowenstein v. 
Biernbaum, 8 WklyNC (Pa.) 163; 
2 Daniell Ch. Pr. (6th Am. ed) p 
1706. 


Supporting affidavits see infra § 
6. 

22. U. S.—Lewis v. Shainwald, 48 
Fed. 492, 7 Sawy. 403. 

Colo.—Peo. v. Barton, 16 Colo. 75, 
26 P 149. 

Fla.—Bronk v. State, 43 Fla. 461, 
31 S 248, 99 AmSR 119. 

Ga.—Wood v. Symmes, 25 Ga, 69. 

Tll.— Bassett v. Bratton, 86 Ill. 152. 

Ind.—Simpkins vy. Malatt, 9 Ind. 
543. 
Md.—Bayly v. Bayly, 2 Md. Ch. 


326. 

N. J.—Anshutz v. Anshutz, 16 N. 
Jreeeud: pL 2, 

N. Y.—Viadero v. Viadero, 7 Hun 
313. 


N. C.—Lehman vy. Logan, 42 N. C. 
296. 

Oh.—Cable v. Alvord, 27 Oh. St. 654. 

R. I.—Jastram v. McAuslan, 29 
lng Ad Li, a? 2, Ab S13 


Eng.—Anderson v. Stamp, 2 Hem. 
& M. 576, 71 Reprint 587. 
23. Davidor v. Rosenberg, 130 


587. 

[a] Petition by a remainderman 
or reversioner is insufficient under 
Civ. Code § 4886, if it fails to allege 
that defendant is removing or about 
to remove out of the state, either 
himself or his property, or the spe- 
cific property in which plaintiff 
claims an interest. Reed v. Barber, 
110 Ga. 524, 35 SE 650. 
qeieer of grounds see infra §§ 26— 


25. Ill.—Brophy v. Sheppard, 124 
Til... A: sb 22: 

N. J.—Anshutz v. Anshutz, 16 N. 
J. Eq. 162. 

N. Y.—Forrest v. Forrest, 10 Barb. 
46, 5 HowPr 125, 3 CodeRep 141, 2 
Edm. Sel. Cas. 171, 9 NYLegObs 89; 
Vi gotmane v. Schatzell, 3 Johns, Ch. 


yi C.—Lehman v. Logan, 42 N. C. 

R. I.—Jastram vy. McAuslan, 29 R. 
fy ATL Tek AL ibiede 

Eng.—Shermam v. Shermam, 3 
Bro. Ch. 370, 29 Reprint 589; Darley 
v. Nicholson, 1 Dr. & War. 66. 

[a] Showing of fraud.—(1) “A 
writ of ne exeat should not issue in 
the case of a demand not in judg- 
ment, unless there clearly appears 
under oath, with the application, 
facts—not conclusions merely—show- 
ing a strong presumption of fraud.” 
Brophy v. Sheppard, 124 Tll. A. 512, 
517. (2)... “Mhe splaintift;.” ..) must 
show by his petition, by facts stated 
and circumstances detailed, that the 
debtor has been guilty of fraud, or 
that there is a strong presumption 


of fraud.” Malcolm v. Andrews, 68 
Ill. 100, 105. 
26. Garden City Sand Co. yv. Get- 


tins, 102 Ill. A. 261; Jastram v. Me- 
Auslan, 29 R. I. 471, 72 A581, 

27. Ga.—Orme v. McPherson, 36 
Ga. 571; McGee v. McGee, 8 Ga. 295, 
52 AmD 407. 

Ill.— Bassett v. Bratton, 86 Ill, 152. 
ie ee v. Malatt, 9 Ind. 
oto. 

a Y.—Viadero y. Viadero, 7 Hun 


Wallace v. Duncan, 13 Ga. 41. 

[b] That one has reason to be- 
lieve and does verily believe a thing 
to be true is equivalent to swearing 
that it is true. Simpkins v. Malatt, 
9 ind.. 643; 

28. Orme v. McPherson, 36 Ga. 
571; Cable v. Alvord, 27 Oh. St. 654. 

Supporting affidavits see infra § 26. 

29. Bylandt v.. Bylandt, 6 N, J. 
Eq. 28; Robinson y. Robinson, 21 R. 
I. 81, 41 A 1009. 

30. See statutory provisions. 

31. Daniell Ch. Pr. p 1936; 
cases infra note 32. 

Lewis v. Shainwald, 48 Fed. 
7 Sawy. 403; Elliot v. Sinclair, 
Jac. 545, 4 EngCh 545, 37 Reprint 
956; Moore v. Hudson, 6 Madd, 218, 
56 Reprint 1075; Barned v, Laing, 13 
Sim. 255, 36 EngCh 255, 60 Reprint 
99; Collinson v. tS. Voss ane 
3538, 34 Reprint 351; Howkins vy. 
Howkins, 8 Wkly. Rep. 403; 3 Daniel 
Che Pr py 1986. 

33. Daniell Ch. Pr. p 1936; 
cases supra note 32. 

34. Wood v. Symmes, 25 Ga. 69; 
Bassett v. Bratton, 86 Ill. 152; Fisher 
v. Stone, 4 Ill. 68; Viadero v. Viadero, 
e Eiun SEN loys) Ce bee 

35. Bleyer v. Blum, 70 Ga. 558; 
Samuel v. Wiley, 50 N. H. 353; Elliot 
v. Sinclair, Jac. 545, 4 EngCh 545, 
87 Reprint 956; Moore v. Hudson, 
6 Madd. 218, 56 Reprint 1075; Collin- 


and 


and 


son v. 5 £82 Ves. Ir, 8b8.. 64 Res 
print 351, 
36. Fitzgerald v. Gray, 59 Ind, 254. 


37. McGee v. McGee, 8 Ga. 295, 
52 AmD 407; Samuel v. Wiley, 50 
N. H. 353; Neville v. Neville, 22 How 
Pr GN. VY) 5003" “Dunham vo" Jacks 
son, 1 Paige (N. Y.) 629; Mattocks 
y. “[remain, 3. Johns, )-Chi GN) y.) 


| 75; Sobey v. Sobey, L. R. 15 Eq. 200; 


Hughes v. Ryan, Beatty 327; Waller 
v. Fowler, Sau. & Se. 274; Boehm v. 
Wood, Turn. & R. 332, 12 EngCh 332, 
37 Reprint 1128; Collinson vy. 
18. Ves. Jr. 3538, 34 Reprint 351. 

[a] A writ served before a sub- 
pena is not insufficient, where both. 
were issued at the same time and a 


; i : Tel pep 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 25-98] 


_ filed,?® unless in eonsequence of statutory provi- 
sions,*® although in a case of extreme necessity, in 
England, the writ was allowed to prevent the de- 
parture of a solicitor who had been overpaid, not- 
withstanding no bill had been filed.*° 
Where the writ is issued 
without a complaint being filed, it should be quashed 
on motion ;*” but where a writ is issued prematurely 
and thereafter the petition is filed and a proper 
order for the writ made, the defect is cured.*? 

[§ 26] C. Proof of Grounds—1l. Supporting Affi- 
An affidavit to support an application for a 
writ of ne exeat may be made by the party alone,*4 
or by a third person who is conversant with the 
facts,*> and must be as positive as the affidavit re- 
When made under 
a statute it should come within the provisions of 
The supporting affidavit should not 
be confused with the verification of the bill or com- 
plaint,*® although if the writ is applied for in the 


be obtained after decree.*! 


davits. 


quired to hold to bail at law.*6 


such statute.‘ 


NE EXEAT 


It may even 


sufficient.>7 


intention.®8 


bill the latter must contain the same allegations 


bona fide effort made to serve them, 
and a new subpcena was issued imme- 
diately after service of the writ when 
plaintiff thereby discovered defend- 
ant’s whereabouts. "Georgia Lumber 
Co. v, Bissell, 9 Paige (N. Y.) 225. 

38. In re Lipke, 98 Fed. 970; Mat- 
tocks y. Tremain, 3 Johns, Ch. (N. 
Y.) 75; Hughes vy. Ryan, Beatty 327; 
Anonymous, 6 Madd. 276, 56 Reprint 
1096; Ex p. Brunker, 3 P. Wms. 312, 
24 Reprint 1079. 

[a] Contemporaneously with serv- 
ice of summons.—A writ issued and 
served with the summons is suffi- 
cient, although the bill is not first 
filed. Bushnell v. Bushnell, 7 HowPr 
(N. Y.) 389 [aff 15 Barb. 399]. 

39. See statutory provisions. 

[a] In New Jersey writ may he 
granted before suit, under a statute 
which permits a conviction for per- 
jury on willfully swearing ‘falsely 
in an affidavit made for any lawful 
purpose, or necessary or proper to 
be used in any of the courts of the 
state, the common-law rule being that 
the false swearing must be in some 
judicial proceeding in order to con- 
stitute the offense, and therefore is 
a matter of precaution, the writ not 
being issued upon an affidavit not 
made in a judicial proceeding. Clark 
v, Clark, 51 N. J. Eq. 404; 26 A 1012; 
Bylandt v. Bylandt, 6 N. J. Hq. 28. 

40. Loyd v. Cardy, Prec. Ch. 171, 
24 Reprint 82. 

41. Lewis vy. Shainwald, 48 Fed. 


492, 7 Sawy. 403. See Moore vy. 
Hudson, 6 Madd. 218, 56 Reprint 
1075; Collinson v. » 18 Ves. Ir. 


353, 34 Reprint 351; Russell v. Ashby, 
5 Ves. Jr. 96, 31 Reprint 490. 

42. Ramsey v. Foy, 10 Ind. 493. 

43. Crapps vy. Crapps, 148 Ga. 510, 
97 SE 680. 

44. McGee v. McGee, 8 Ga. 295, 
52 AmD 407; Boucicault v. Bouci- 
cault, 21 Hun (N. Y.) 431, 59 HowPr 
131; Forrest v. Forrest, 10 Barb. 
(N. ¥.) '46,,2 Hdm. Sel..Cas,. 171, 5 
HowPr 125, 3 CodeRep 141; Shaftoe 
oe Shaftoe, 7 Ves. Jr. 171, 32 Reprint 
ue 


[a] Affidavit of wife alone.—(1) 
Under the former practice in New 
York the wife’s affidavit was suffi- 
cient to support the writ, in a suit 
for alimony. Denton v. Denton, 1 
Johns. Ch. (N. Y.) 441... (2) It is 
sufficient in New Jersey (Yule v. 
Yule, 10 N. J. Eq. 138), (3) and in 
Maryland (Bayly v. Bayly, 2 Md. 
Ch. 326), (4) and in England (Shaftoe 
v. Shaftoe, 7 Ves. Jr. 171, 32 Reprint 
70), (5) although an early case held 
the wife’s affidavit insufficient on the 
ground that she could not testify 
against her husband except for se- 
curity of the peace (Sedgwick v. 
Walkins, 1 Ves. Jr. 49, 30 Reprint 
224). (6) But where the information 


is derived almost entirely from third 
parties, her affidavit should be sup- 
ported by the affidavits of such par- 
ties (McGee v. McGee, 8 Ga. 295, 52 


AmD 407). 
45. McGee v. McGee, supra; Col- 
linson v. reset V-CSe, ID oboe ot 


Reprint 351. 

[a] An agent may verify the ap- 
plication for a ne exeat provided he 
ean, of his own knowledge, state the 
facts as positively and distinctly as 
is required of the complainant him- 


oo Orme v. McPherson, 386 Ga. 
[b] In case of lunacy the affidavit 


may be made by the lunatic’s com- 
mittee. Stewart v. Graham, 19 Ves. 
Jroks, 4 pReprint, 533: 

46. U. S.—Gernon v. Boecaline, 10 
BE. Cas, Now 5,367, 25 Wash; ‘C.sC.. 130. 

Ga.—Qrme v. McPherson, 36 Ga. 
571; Wallace v. Duncan, 13 Ga. 41. 

N. Y.—Gibert v. Colt, Hopk. 496, 
14 AmD 557; Mattocks vy. Tremain, 3 
Johns. Ch. 75. 

Va.—Rhodes v. Cousins, 6 Rand. 
(27 Va.) 188, 18 AmD 715. 

Eng.—Hughes y. Ryan, Beatty 327; 
Sherman v. Sherman, 3 Bro. Ch. 370, 
29 Reprint 589; Flack v. Holm, 1 
Jac. & W. 405, 37 Reprint 430; Hyde 
v. Whitfield, 19 Ves. Jr. 342, 34 Re- 
print 544; Jackson v. Petrie, 10 Ves. 
Jr. 164, 32 Reprint 807; Roddam 
v. Hetherington, 5 Ves. Jr. 91, 31 
Reprint 487; De Carriere v. De Ca- 
lonne, 4 Ves. Jr. 577, 31 Reprint 297. 

[a] Form of affidavit see 3 Daniell] 
Ch. Pr. pp 1812,. 2180, 2326. 

Arrest and bail at law see Arrest 
§ 166 et seq. 

47. Jones v. Kennicott, 83 Ill. 484; 
Malcolm v. Andrews, 68 Ill, 100. 

[a] In Georgia (1) an affidavit 
made by an agent or attorney, or by 
complainant, upon information and 
belief, is insufficient under Code 
§ 3230. Old Hickory Distilling Co. 
v. Bleyer, 74. Ga, 201. (2) Under 
Code § 4886, providing for the issu- 
ance of the writ upon the application 
of a remainderman against anyone 
attempting to remove the property 
in which the remainder exists, a peti- 
tion for the writ must allege that 
defendant is about to remove from 
the state himself, or his property, 
or the specific property in which the 
petitioner claims title or interest, and 
that he has no adequate remedy at 
law. Reed v. Barber, 110 Ga, 524, 
35 SE 650. 

48. Verification of bill 
§ 24 text and note 27. 

49. Application in original bill see 
supra § 24 text and note 28. 

50. Clayton v. Mitchell, 1 Del. Ch. 
32; Orme vy. McPherson, 36 Ga. 571. 

fa] A bill properly verified be- 
comes part of a supporting affidavit, 
and its charges may be considered 


see supra 
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as are required in an affidavit;*® but it may refer 
to and adopt the allegations of a verified bill alleg- 
ing jurisdictional facts,°° and, where the showing 
is defective, may be aided by an official confirma- 
tion,®>! by the admissions of an answer,°? or by com- 
petent extrinsic evidence.°? 

[§ 27] 2. Statement of Demand. The existence 
of a demand or debt, certain in its nature, presently 
payable, and enforceable in equity or under statu- 
tory provisions, must be clearly shown by positive 
allegations,°* except that as to a balance of account 
the amount need not be positively stated,°> although 
grounds or facts as to belief of amount to be due 
should be set forth.*¢ 


General allegations are not 


[§ 28] 3. Departure of Defendant—a. In General. 
The intended departure of defendant must be shown, 
either by positive allegations, or by allegation of 
facts or threats and declarations evidencing such 


in determining whether the affidavit 
is positive or not. Orme v. McPher- 
son, 36 Ga. 571. 

51. Yule vy. Yule, 10 N. J. Eq. 138; 
Collinson y. 0 £8 pVies dh oe) 
34 Reprint 351. 

52. Gibert v. Colt, Hopk. (N. Y.) 
496, 14 AmD 557; Roddam v. Hether- 
ington, 5 Ves. Jr. 91, 31 Reprint 487. 


ae Rice v. Hale, 5 Cush. (Mass.) 
54.0: §.—Harrison v. Graham, 110 


Fed. 896; Gernon v. Boecaline, 10 F. 
Cas. No. 5,867, 2 Wash. C. C. 130; Mc- 
Kenzie v. Cowing, 16 KF. Cas. No. 
8,856, 4 Cranch C. C. 479. 

Del.—Clowes v. Judge, 1 Del. Ch. 
295; Clayton v. Mitchell, 1 Del. Ch. 32. 

Ga.—Old Hickory, Distilling Co. v. 
Bleyer, 74 Ga. 201; Holliday v. Rio- 
dan, 25 Ga, 629; McGehee v. Polk, 24 
Ga. 406; Wallace v. Duncan, 13 Gas 
ay Redd vy. Wood, Ga. Dec. Pt. I, 
74. 

P La.—Graham v. Noble, 19 La. Ann. 

12. 

N. Hey MaoPenauen v. Gaynor, 18 
Neds abe 249. 

N. Y.—Gibert v. Colt, Hopk. 496, 
14. AmD. 557; Thorne v. Halsey, 7 
Johns, Ch. 189; Mattocks v. 'Tre- 
main, 3 Johns. Ch. 75. 

Va.—Rhodes v. Cousins, 6 Rand. 
(27 Va.) 188, 18 AmD 715. 

Eng. —Rico v. Gualtier, 3 Atk. 501, 
26 Reprint 1088; Hughes v.. Ryan, 
Beatty 327; Alder v. Ward, 5, Ir.. Eq. 
367; Hill v. O’Hanlon, 2 Ir. Kg. 463; 
Thompson v. Smith, 11. Jur. N. Ss 


276; Vanzgeller v. Vanzeller, LS dur. 
bal 5! Waller v. Fowler, Sau. & Se. 
274; Hyde v. Whitfield, 19 Ves. Jr. 


342, 34 Reprint 544; Jackson v. Pet- 
rie, 10 Ves. Jr. 164, 32 Reprint 807; 
Amsinek vy. Barklay, 8 Ves. Jr. 594, 
32 Reprint 486; Roddam v. Hethering- 
ton, 5 Ves, Jr. 91; 31. Reprint. 487; 
Anonymous, 2 Ves. 489, 28 Reprint 


313. 

[a] A statement that a certain 
sum is due, when the demand is 
actually an unliquidated one, al- 
though in terms a statement of fact, 
amounts to no more than a strong 
declaration of a confident expecta- 
tion or belief. Rice v. Hale, 5 Cush. 
(Mass.) 238. ‘ 

[b] Actions for accounting.—The 
affidavit may state on information 
and belief the amount due from de- 
fendant, but must, state positively 
the existence of an indebtedness. 
Thorne v. Halsey, 7 Johns, Ch. (N. 
¥.) 189. 

55. See cases supra nete 54. 

56. Amsinck v. Barklay, 8 Ves. Jr. 
594, 32 Reprint 486. 

57. Mattocks v. Tremain, 3 Johns. 
Chie GN ec os 

58 U. S.—Shainwald v. Lewis, 46 
Fed, 839 [mod on other grounds 48 
Fed. 492, 7 Sawy. 403]. 
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[§ 29] b. Endangerment of Debt. It must be 
shown that the debt or demand will be lost or the 
recovery thereof greatly endangered by defendant’s 
departure,®® and in such ease it is not essential to 
allege an intent to avoid jurisdiction. 

[§ 30] 4. Amendment. An affidavit for a writ of 
ne exeat may be amended in a proper case.** 

[§ 31] D. Bond or Undertaking**—1. In General. 


According to established practice, 


not issue until a satisfactory bond has been filed, 


Ga.—Conyers v. Gray, 67 Ga. 329; 
Orme v. McPherson, 36 Ga. 571; Blue 


v. Sheppard, 28 Ga. 566; Wood v. 
Symmes, 25 Ga. 69; Bryan v. Pon- 
der, 23 Ga. 480; Redd v. Wood, Ga. 


Dee. (Pt. Twit sh 

Ill.—Fisher y, Stone, 4 Ill. 68. 

La.—Graham vy. Noble, 19 La. Ann. 
512. 

Me.—Mason y. Hutchings, 20 Me. 
ile 

N. J.—Houseworth v. Hendrickson, 
24-0 Nee dee 20.2 602); Yule. vie -yude: 110 
N. J. Eq. 138. 

N. Y.—Forrest v. Forrest, 10 Barb. 
46, 2 Edm. Sel. Cas. 171, 5 HowPr 
89, 3 CodeRep 141; Bushnell vy. Bush- 
nell, 7 HowPr 3889 [aff 15 Barb. 399]; 
Gibert v. Colt, Hopk. 496, 14 AmD 
557; Thorne vy. Halsey, 7 Johns. Ch. 
189; Mattocks vy. Tremain, 3 Johns. 
Cio: 

R. I.—Jastram v. McAuslan, 29 R. 
I. 471, 72 A 531; Robinson v. Robin- 
son, 21 R. I. 81, 41 A 1009. 

Tenn.—Caughron vy. Stinespring, 
132 Tenn, 636, 648,°179 SW 152, LRA 
1916C 403 [cit Cyc]; Smith v. Koontz, 
4 Hayw. 189. 

Va.—Rhodes vy. Cousins, 6 Rand. 
(27 Va.) 188, 18 AmD 715. 

Eng.—Anonymous, 4 De G. & Sm. 
547, 64 Reprint 951; Sichel v. Ra- 
phael, 4 L. T. Rep. N. S. 114; Hyde 
v. Whitfield, 19 Ves. Jr. 342, 34 Re- 
print 544; Stewart v. Graham, 19 
Ves. Jr. 313, 34 Reprint 533; Jones 
v. Alephsin, 16 Ves. Jr. 470, 33 Re- 
print 1063; Hannay v. M’Entire, 11 
Ves. Jr. 54, 32 Reprint 1008; Am- 
sinck v. Barklay, 8 Ves. Jr. 594, 32 
Reprint 486; Etches v. Lance, 7 Ves. 
Jr. 417, 32 Reprint 169; Oldham v. 
Oldham, 7 Ves. Jr. 410, 32 Reprint 
166; In re’Underwood, 51 Wkly. Rep. 
anon Perry v. Dorset, 19 Wkly. Rep. 
1048. 

[a] Immediate departure.—lIt is 
not necessary that the affidavit show 
defendant’s intention to depart im- 
mediately, but this is a circumstance 
to be considered in the exercise of 
the court’s sound discretion. Boehm 
v. Wood, Turn. & R. 332, 12 EngCh 
332, 37 Reprint 1128. 

[b] Sufficiency of affidavit.—(1) 
Where the statute provides for the 
issuance of the writ upon a showing 
that defendant is “about to depart 
and establish his. residence beyond 
the limits of this state,’ a showing 
that he is “about to change his resi- 
dence and abscond beyond the limits 
of the State” is not sufficient. Mason 
v. Hutchings, 20 Me. 77. (2) An affi- 
davit stating that defendant was 
about to “leave the state” is suffi- 
cient to support a petition alleging 
that defendant was about to “remove 
from the state,’ the two expressions 
being synonymous in this instance. 
Florance v. Camp, 5 La. 280. (8) An 
affidavit may be sufficient, if positive 
as to the intention, although upon 
information and belief as to prepara- 
tions and threats. Moore v. Glea- 
ton, 23 Ga. 142. (4) Where a com- 
plainant, who had derived her infor- 
mation from third parties, swore that 
the facts stated were true so far as 
they concerned herself,*and so far 
as they concerned the acts and deeds 
of others she believed them to be 
true, and the bill alleged that de- 
fendant had threatened to leave the 
state, the writ was issued. McGee v. 


NE EXEAT 


requiring 1it.° 


charged.®® 
the writ should 


McGee, 8 Ga. 295, 52 AmD 407, 

{c] To establish a uniform method 
of procedure, it was required in 
Rhode Island, in 1898, that all ap- 
plications be accompanied by a posi- 
tive affidavit establishing the proba- 
bility of defendant’s departure and 


the consequent danger of loss to 
plaintiff. Robinson v. Robinson, 21 
Rew lie 8,7 4h. A 1005. 

{d] Information and belief.—Un- 


der a statute extending the right to 
a writ of ne exeat to cases where the 
property for the forthcoming of 
which the surety (petitioner) is lia- 
ble is about to be removed, a_peti- 
tion stating that the petitioners are 
informed and believe that the prop- 
erty is about to be removed, but nov 
stating the facts which are the 
grounds of the belief, is insufficient. 
Holliday v. Riodan, 25 Ga, 629; Wood 
v. Symmes, 25 Ga. 69. 


59. Fla.—Bronk v. State, 43 Fla. 
461, 31 SCt 248, 99 AmSR 119. 

Ga.—Reed vy. Barber, 110 Ga. 524, 
35 SE 650; MeGee v. McGee, 8 Ga. 
295, 52 AmD 407. 

Hawaii.King v. Huntley, 2 Ha- 
wali 457. 

Ill—Jones v. Kennicott, 83 Ill. 


484, 

F ay Stans v. Gray, 59 Ind. 
54. : 
ies J.—Yule v. Yule, 10 N. J. Eq. 

N. Y.—Mattocks v. 
Johns.” Ch. 75. 

Tenn.—Caughron _ vy. 
132° Tenn. 636, 179 SW °152,:LRA 
1916C 408. 

Eng.—Vanzeller v. Vanzeller, 15 
Jur. 115; MeGauran v. Furnell, Sau, & 
Se. 263; Tomlinson v. Harrison, 8 
Ves. Jr. 32, 32 Reprint 262; Etches 
wep Homie 7 Ves. Jr. 417, 32 Reprint 

[a] Danger of loss will be pre- 
sumed, where the prayer is for the 
writ, upon an allegation that defend- 


Tremain, 3 


Stinespring, 


ant is a nonresident. McGehee vy. 
Polk, 24 Ga. 406. 
{[b] Departure without leaving 


property.—(1) The petition should al- 
lege that defendant is about to re- 
move from the state without leaving 
any property’ behind. Fisher ‘v. 
Stone, 4 Ill. 68. (2) The mere fact 
that defendant is about to remove 
from the state with all his property, 
exempt and unexempt, does not nec- 
essarily furnish such a presumption 
as will justify .the issuance of the 
writ of ne exeat. Brophy v. Shep- 
pard, 124 Ill. A. 512. (3) A’ com- 
plaint alleging that defendant was 
indebted to plaintiff on a promissory 
note as maker, with another as 
surety, and that defendant was about 
to leave the state without paying or 
making provision for the payment of 
the same, taking with him property, 
ete., subject to execution, with in- 
tent to defraud plaintiff and his 
surety, is sufficient. Fitzgerald v. 
Gray, 59 Ind. 254. (4) The writ may 
issue upon a showing that defend- 
ant is removing from the state his 
property or the specific property in 
which plaintiff claims an interest. 
Tucker v. Murphey, 114 Ga. 662, 40 
SE 836. 

[c] Property exempt from execu- 
ticn.—A petition for a ne exeat on 
the ground that defendant has sold 
all his property and is about to de- 


[8§ 29-82. 


running to defendant, and conditioned for the pay- 
ment of costs, and of any damage defendant may 
sustain from the issuance of the writ,°* although 
the failure to file such a bond is not fatal,°* unless 
the writ issues under statutory procedure absolutely 
The bond will be canceled when 
defendant gives security and the writ is dis- 


[§ 32] 2. Amendment. In a proper case the bond 
may be amended.% 


part from the state is defective, if 
it fails to show that the property 
alleged to have been sold was not 
exempt from _ execution. Jones Vv. 
Kennicott, 83 Ill. 484. 

{d] Against administrator. — To 
entitle the heirs at law of an intes-~ 
tate to a writ of ne exeat against the 
administrator, it is not necessary 
that the bill should charge that the 
securities upon the administration 
are insolvent. Sheppard v. Blue, 26 


Ga. 117. re 
60. King v. Huntley, 2 Hawail 
457; Yule v. Yule, 10 N. J. Eq. 138; 


Atkinson v. Leonard, 3 Bro. Ch. 218, 
29 Reprint 499; Boehm y. Wood, 
Turn. & R. 332; 12° BngeCh 332, 37 
Reprint 1128; Stewart v. Graham, 19 
Ves. Jr. 3138, 34 Reprint 533; Tomlin- 
son v. Harrison, 8 Ves. Jr. 32, 32 
Reprint 262. . 

{a] But in Rhode Island the writ 
will not be granted except upon affi- 
davit verifying the petition and show- 
ing the intention of defendant to de- 
part from the state to avoid per- 
formance of the decree of the court. 
Jastram y. McAusland, 29 R. I. 471, 
72 A 531; Robinson v. Robinson, 21 
R. I. 81, 41 A 1009. 

61. Gernon y. Boecaline, 10 F. Cas. 
No, 5,367, 2 Wash. C. C. 130; Louder- 
back v. Rosengrant, 4 Ind. 563, 

§ 62. liabilities on bond see infra 

50. 

Security or bail bond given by de- 
fendant see infra § 39. 


63. I1l.—Zimmer v. Thompson, 211 
yee A. 481 [aff 286 Ill. 525, 122 NE 
,{nd—Straughan v. Inge; 5 Ind. 
157. 

Ky.—Burnsides v. Blythe, 11 B. 
Mon. 6. 


Tae see v. Noble, 19 La. Ann. 
512. 
Md.—Cox v. Scott, 5 Harr. & J. 384. 

N. J.—Houseworth v. Hendrickson, 
27 N. J. Eq. 60. 

R. I.—Jastram v. McAuslan, 29 R. 
I. 471,72 A’ 5631,° 633 [quot Cyc}. 

fa] Undertaking required by the 
Indiana statute is sufficient, although 
made payable to defendant, if taken 
by the officer in the discharge of 
the duties of his office. Fitzgerald 
v. Gray, 59 Ind. 254, 

[b] Execution of the bond by 
plaintiff alone cannot be complained 
of by a surety on the ne exeat bond, 
when he has not moved to quash the 
writ nor offered to surrender his prin- 
cipal and thus discharge himself. 
Zimmer vy. Thompson, 211 Tll. ‘A. 481 
[aff 286 Tll. 525, 122 NB 47]. 

{c] Approval of bond.—In Ken- 
tucky, since the enactment of the act 
of 1827, it is the duty of the clerk 
of the circuit court to approve th- 
sureties upon complainant’s bond. 
Pune ee v. Blythe, 11 B. Mon. (Ky.) 


{d] Form of bond.—Cox vy. Scott, 
5 Harr. & J. (Md.) 384. 

64. Bronk v. State, 43 Fla. 461, 
31 S 248, 99 AmSR 119, 

65. Ramsey v. Foy, 10 Ind. 493; 
Straughan v. Inge, 5 Ind. 157. 

66. Houseworth v. Hendrickson, 
aa ON. J. Eq; 60. 
anton or security see infra §§ 389- 


Discharge of writ see infra § 42. 
Regs Fitzgerald v. Gray, 59 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and no 


te number, 


-§§ 33-38} 


_{§ 33] E. Order or Decree. The writ may be 
granted by an interlocutory order,*® or it may be 
provided for in the final decree.®® In either case, 
it seems, a basis for the indorsement of the writ 
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should be given.”° In no ease should the court im- 
pose conditions more onerous than the law would 


otherwise require,“! or deny the writ upon such 


conditions.‘ 


X. ISSUANCE, FORM, AND REQUISITES 


[§ 34] A. In General. The writ should be issued 
in accordance with rules governing the issuance of 
process,’? and if these are substantially compled 
with irregularities may be corrected by amend- 
ment.74 The writ is essentially a command to the 
sheriff to cause defendant to give bail according to 
its terms and the indorsement, or in default thereof 
to commit him to prison until he does so.7> The 
writ should contain a recital of the grounds upon 
which it is issued,“® and, as it is ‘‘process,’’ it 
should be properly signed and attested and under 
the seal of the court.’’ 


XI. 


[§ 36] A. Service.8* The writ must be served by 
the sheriff or other proper officer,’+ and, where its 
issuance is an original proceeding, no subpena is 
necessary.®> A defendant cannot evade jurisdiction 
where the writ has actually been served upon him, 
although he had not been served with a subpona.*® 
Unless otherwise provided by statute,** service of 
the writ on Sunday is void.%$ , 

In England a writ of assistance®® was ordered, 
where the ne exeat remained unexecuted and de- 
fendant appeared to be evading it.°° 

[§ 37] B. Acceptance of Bail. The sheriff must 


A new or alias writ may issue, where defendant 
is in custody under a writ of ne exeat, if it be 
shown that if he is released therefrom there is 
danger that he will depart from the jurisdiction.7® 

[§ 35] B. Indorsement. The writ must be marked, 
or indorsed, by the officer issuing it, or under proper 
direction, with the amount in which defendant is to 
be held to bail.7° This amount is fixed by the court, 
in the exercise of its discretion,®® and is conclusive 
upon the officer executing the writ,®! and, if exces- 
sive, the court will reduce it rather than quash the 
writ.®? 


SERVICE AND CUSTODY OF PRISONER 


accept bail from defendant when offered by him to 
the amount required by the writ,®! and is responsi- 
ble for default or omission to do so;? but, in case 
of a disagreement between himself and defendant, 
it may be referred to the court for adjustment.®? 

.The sheriff is answerable for the sufficiency of the 
bail sureties which he takes,9* but if defendant 
leaves the state the court will allow the sheriff a 
reasonable time to produce the defendant,®> or, in 
case he cannot produce, a reasonable time in which 
to prosecute the bail bond and recover the amount 
which he is ordered to pay.%° 


XII. RETURN OF WRIT 


[§ 38] In the absence of a different provision of 
the statutes®’ or court rules,®® the writ should ordi- 
narily be made returnable to the*term to which an 


68. McGee vy. McGee,. 8 Ga. 295, 
52 AmD 407. 

[a] Form of order.—3 Daniell Ch. 
Pr. (6th Am. ed) p 2328. 


acting under it. 


78. 


Bonesteel v. Bone- 
steel, 28 Wis. 245. 
Ksiazek v. Ksiazek, 
Eq. 139, 104 A 315. 

Alias writs see Process [382 Cyc 


returnable,®® and the sheriff must 
after service, as in cases of other 


ordinary writ is 
make his return, 
process.? 


57 Reprint 1025; Pannell v. Tayler, 


Turn. & R, 96, 12 HngCh 96, 37 Re-~ 
89 N. J.| print 1031. 
83. Service in general see Process 


2: Lewis v. Shainwald, 48 Fed. 
492. : ; 

[a] Form of order.—The order, in 
addition to restraining respondent 
“from departing out of the jurisdic- 
tion of this court,’’ should also state 
“until the satisfaction of the decree 
or the further order of the court.” 
Lewis v. Shainwald, 48 Fed. 492, 
500, 7 Sawy. 403. 


70. Indorsement of the writ see 
infra 8 ‘ 

71. Bleyer v. Blum, 70 Ga. 558. 

72. Old Hickory Distilling Co, v. 


Bleyer, 74 Ga. 201. 
73. Viadero vy. Viadero, 7 Hun (N. 


“MN. 3d: 


Issuance of process see Process 
[32 Cye 425 et seq]. 

74. Viadero y. Viadero, 7 Hun (N. 
WG) Sate: 
yh Adams vy, Whitcomb, 46 Vt. 

[a] Form of writ.—Rice v. Hale, 
5 Cush. (Mass.) 238; 3 Daniell Ch. 
Pr. (6th Am. ed) p 2828; 1 Seton 
Decrees (1st Am. ed) p 172. 

[b] Alternative form.—In Geor- 
gia, under the act of 1830, the writ 
was authorized in the alternative 
form, that defendant should not go 
beyond seas, or that he give bond for 
the eventual condemnation money. 
McGehee v.: Polk, 24 Ga. 406, 409. 

76. Hyde v. Whitfield, 19 Ves, Jr. 
342, 34 Reprint 544. 

77. Viadero y. Viadero, 7 Hun (N. 


Y.) 313; Bonesteel v. Bonesteel, 28 
Wis. 245. 
[a] Writ issued by a judge at 


chambers, and signed by him, but 
not attested by the clerk, or under 
the seal of the court, is void, and 
affords no protection to any person 


444]. 

79. Viadero v. Viadero, 7 Hun ,(N. 
Y,)iol3s)Harrisav, Hardy, BEAN CN: 
Y.) 393; Gleason v. Bisby, Clarke 
(Nis Xa) 551; Pennell v. Tayler, Turn. 
& R. 96, 12 EngCh 96, 
1031. 

[a] Presumption as to marking.— 
A ne exeat should be marked by the 
officer issuing it, at the time, with 
the sum in which defendant is to be 
held to bail; but where it is marked 
by the clerk it will be presumed to 
have been so marked in pursuance 
of a fiat of the proper officer. Glea- 
son v. Bisby, Clarke (N. Y.) 551. 


80. McGee v. McGee, 8 Ga. 295, 
52 AmD 407; Denton vy. Denton, 1 
Johns. Ch. (N. Y.) 441; McNamara 
v. Dwyer, 7 Paige. (N. Y.) 2389, 32 
AmD 627. 

[a] Determination of amount.— 


(1) On issuance of a writ of ne exeat 
in divorce proceedings, pending an 
application for alimony, in determin- 
ing the amount of the bond, the court 
should consider the rank of the par- 
ties and the property of the husband. 
Lamar v. Lamar, 1238 Ga. 827, 51 SH 
763, 107 AmSR 169. (2) When the 
action is for a debt due, the amount 
indorsed on the writ should be “a 
sum sufficient to cover not only the 
existing debt, but also a reasonable 
amount of future interest, having 
regard to the probable duration of 
the writ.” Gibert v. Colt, Hopk. (N. 
Y.) 486, 501, 14 AmD 557. 

81. See cases supra note 80. 

82. McNamara v. Dwyer, 7 Paige 
(CN. Y.), 289,32. AmD: 627;. Grant: v. 
Grant, 3 Russ. 598, 3 EngCh 598, 38 
Reprint 699, 3 Sim. 340, 6 EngCh 340, 


37 Reprint 


[32 Cye 447 et seq]. 

84. MacDonough y. Gaynor, 18 N. 
J. TAQ 249. 

[a] Service by a constable, with- 
out any written authority from the 
sheriff, is sufficient where the sheriff 
ratified it by taking defendant into 
his custody under the writ. Greis- 
ner v. Greisner, 86 N. J. Eq. 76, 97 A 


MacDonough vy. 
i, EQ. 4 2,49. 


Gaynor, 18 N. 


86. Georgia Lumber Co. y. Bis- 
sell OsPaligse “GNY Yu) e225. 

87. See statutory SRO PIOUS. 

88. Jewett v. Bowman, 27 N. J. 
Eq. 275. 

89. Writ of assistance see Assist- 


ance, Writ of § 1 et seq. 
90. Cazet de la Borde v. Othon, 23 
Wkly. Rep. 110. 
CN, (¥") 


91. Gibert v. Colt, Hopk. 
496, 14 AmD 557. 
Amount indorsed on writ see supra 


§ 365. \ 

92. Boehm yv. .Wood, Turn. & R. 
332, 12 HngCh 332, 37 Reprint 1128. 

93. Brayton v. Smith, 6 Paige (N. 
Y.)> 489. 

94 Brayton v. Smith, supra. 

95. Brayton v. Smith, supra. 

96. Brayton v. Smith, supra. 


97. See statutory provisions. 

[a] In Indiana the statute re- 
quires the writ “to be issued, served 
and returned’ as such orders are in 
other cases. Fitzgerald v. Gray, 61 
Ind.. 109 

98. See rules of court. - 

99. Crocker v. Dunkin, 6 Blackf. 
(Ind.) 585. 

Time for return in general see 
Process [382 Cyc 432, 496]. 

1. Fitzgerald v. Gray, 61 Ind. 109; 
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XIII. 


[§ 39] A. In General. The bond or security given 
by a defendant arrested under a writ of ne exeat, 
to obtain his release from custody, is bail.? It must 
be at least equal in amount to the sum indorsed 
upon the writ,® although that does not equal the 
actual amount of plaintiff’s demand,* and be in 
accordance with existing statutory provisions.» Un- 
Jess otherwise provided by statute,® the bond should 
be conditioned either that defendant will not de- 
part from the jurisdiction without leave of the 
court, or that he will be amenable to the decree.’ 
Although a ne exeat does not necessarily expire 
with the rendition of the judgment but may be con- 
tinued in force until dissolved by the court or until 
the decree is satisfied,’ unless otherwise provided 


the conditions of the bond are effective only during . 


the pendency of the action and for such time after 
final judgment as is reasonably necessary for their 
enforcement;® thus a condition that defendant 
would render himself amenable to the orders and 
processes of the court relates only to those entered 
and issued before final judgment.1° The conditions 
are in all respects to be tested by the order for 
the bond,!! or by the requirement of the statute;!? 
unauthorized provisions in the bond will be treated 
as surplusage,!? and conditions prescribed by the 
statute will be treated as implied in the bond, al- 
though not expressed on its face.t* In a proper 
case a bond may be amended.?® 

[§ 40] B. Liability-of Sureties. The liability of 
sureties for equitable bail is analogous to the duties 
and responsibilities of bail at law.1® Unless their 
liability is otherwise limited by the terms of the 
bond or the statute, they are bound to the extent 
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of the final decree,17 and a judgment against de- 
fendant is conclusive upon them.'® In general, 
their liability terminates if defendant remains 
within the jurisdiction,'® but not so before final 
decree, under a bond conditioned that defendant 
would abide and perform the orders and decrees 
of the court in the case, although defendant placed 
himself within the court’s jurisdiction.2° Likewise 
they are generally discharged if defendant is in 
custody for disobedience of a final decree;?1 but 
where the bond is conditioned for performance of 
the decree, it has been held that incarceration for 
contempt is not a satisfaction of the judgment nor 
compliance with the decree,?? and therefore the sure- 
ties are not discharged.?* A motion of sureties to 
be discharged on the ground that their principal 
was imprisoned before the decree has been denied 
in England.?* Leave of absence may, by agreement 
of the parties, be allowed defendant who has given 
bail, without prejudice to the bail;?° and the court 
may exonerate a surety, although the condition of 
the bond was broken by defendant’s departure from 
the jurisdiction, if he later returns and is present 
to abide by the decree, when made.?® In a proceed- 
ing to enforce the bond the proper issuance of the 
writ cannot be questioned,?* and recitals in the bond 
implying that the requisite preliminaries were had 
with reference to the issuance of the writ estop 
the surety ;78 even the fact that no writ of ne exeat 
was ever actually issued has been held to be no 
defense to the surety who had full knowledge of 
the circumstances surrounding the arrest and de- 
tention of defendant.?® The liability of the surety 
is not affected by the fact that the proceedings un- 


Crocker v. Dunkin, 6 Blackf. (Ind.) 8 Lewis v. Shainwald, 48 Fed.] [a] “The obligation of bail is to 
535; Roth v. Roth, 90 N. J. Eq. 19,| 492, 7 Sawy. 403. surrender the principal or satisfy 
105 A 595. 9. Peo. v. Sochet, 72 Colo. 531,/ the judgment, and the measure of 

{a] Return signed by constable| 212 P 832. damages is the amount of the judg- 
or deputy sheriff in his own name, 10. Peo. v. Sochet, supra. ment and_ interest.” Zimmer _ v. 
instead of that of sheriff, is void. 11. Peo. v. Sochet, supra; Wauters 


Roth vy. Roth, 90 N. J. Eq. 19, 105 A 
595. 

{b] Taking of a recognizance and 
entering it on the order of arrest, 
under the use of a statutory remedy 
equivalent to ne exeat, is no neces- 
sary part of the issue, Service, or 
return, of such order. Fitzgerald v. 


[a] 


v. Van Vorst, 28 N. J. 
12. See statutory provisions. 
Where the statute provided 
for a bond conditioned that defend- 
ant will appear in the suit, and ren- 
der himself amenable to the order 
and process of the court and to such 
process as shall issue to compel the 


Thompson, 286 Ill. 525, 529, 122 NH 
Eq. 103 47 


1s. Freeman v. Freeman, 143 Ga. 
788, 85 SE 1038; Blue yv. Sheppard, 


28 Ga. 566. 

19. Zantzinger v. Weightman, 30 
F. Cas. No. 18,202, 2 Cranch C. C. 
478; Swain v. Jaudon, 147 Ga. 773, 


95 SE 696; Davant v. May, 146 Ga. 


Gray, 61 Ind. 109. performance of the final decree, it] 746, 92 SH 210. ; 
[ec] Form of return see Roth v.| was held that a bond in the common [a] Where defendant appears and 
Roth, 90 N. J. Eq. 19, 105 A 595. form, conditioned that defendant| makes defense and is within the 


Process of service generally see 


Process [32 Cyc 496]. 
2, Cochran’ vi, -Reo:, 
596. 
Bail in general see Bail § 1 et seq. 
YS) 


a ee ab 


3. Gibert v. Colt, Hopk. (N. 
496, 14 AmD 557. 

Indorsement of the writ see supra 
$30 


4 Baker v.. Jefferies, 2 Cox Ch. 
226, 30 Reprint 105. 

5 Bleyer v. Blum, 70 Ga. 558; 
McGehee v. Polk, 24 Ga. 406; McGee 
v. McGee, 8 Ga. 295, 52, AmD 407; 
Burnsides v. Blythe, 11 B. Mon. (Ky.) 
6; Basket vy. Scott, 5 Litt. (Ky.) 
208; Haberstro y. Bedford, 43 Hun 
201, S-NYSE£ 399. [aff 118) IN, -Y.- 187, 
23 NE 459]. 

6. See statutory provisions. 

{a] Personal appearance. — The 
bond provided by Civ. Code § 5461 
is for the personal appearance of de- 
fendant at court. Swain v. Jaudon, 
147 Ga. 773, 95 SE 696; Freeman 
v. Freeman, 143 Ga. 788, 85 SH 
1038. 

7 Lewis v. Shainwald, 48 Fed. 
492, 7 Sawy. 408; Bronk v. State, 43 
Fla. 461, 31 S 248, 99 AmSR 119; 
Union Dist. Equity Comrs. y. Phil- 
lips, 20.S..C. L. 681. 


would not depart from the_ state 
without leave of court, implied and 
imposed upon him all the conditions 
prescribed by statute plus the addi- 
tional obligation of remaining con- 
tinuously within the state. Ksiazek 
v. Ksiazek, 89 N. J. Eq. 189, 104 A 


SES: 

18. Peo. v. Sochet, 72 Colo. 531, 
212 P3832: 

14. Ksiazek v.. Ksiazek, 89 N. J. 
Eq. 139, 104 A 315. 

15. Zimmer v. Thompson, 286 Ill. 
525, 122. NE 47. 

16. Johnson v. Clendenin, 5 Gill 
& J. (Md.) 463; Dunsmoor v. Bankers’ 
Surety Co., 206. Mass. 23, 91 NE 
907; Penny v. Penny, 88 N. J. Ea. 


160, 102 A 257; Union Dist. Equity 
Comrs. v. Phillips, 20 S. C. L. 631. 

{a] The same rules, in general, 
govern bail in actions at law and 
under writs of ne exeat. Dunsmoor 
v. Bankers’ Surety Co., 206 Mass. 23, 
91 NE 907. 

Liabilities of bail generally see 
Bail § 108 et seq. 


17. Zantzinger v. Weightman, 30 
BF. “Cas.. Nov2l8s202/.28 Cranch. Gs Cc: 
478; Zimmer v. Thompson, 286 Il. 


525, 122 NE 47; Ksiazek v. Ksiazek, 
89 N. J. Eq. 189, 104 A 315. 


court’s jurisdiction when final judg- 
ment is rendered against him, the 
writ becomes functus officio, and on 
motion the court should declare the 
bond canceled and the sureties dis- 


charged. May v. May, 146 Ga, 521,. . 
91 SE 687. 

20. In re Griswold, 13 R. I. 125. 

21. Johnson y. Clendenin, 5 Gill 
& J. (Md.) 463; Debazin v. Debazin, 
Dick. 95, 21 Reprint 204. 

22. Ksiazek v. Ksiazek, 89 N. J.. 
Hq; 139, -104..A0 43805, 

22. Ksiazek v. Ksiazek, supra. 

24." La’ >Cléa, vi Drot; Prec. Chr 


230, 24 Reprint 112 (where the court 
observed that while such imprison- 
ment removed the danger of defend- 
ant’s departure, it also removed the 
risk to the sureties); Stapylton v. 


ein 19° Ves: Jr; 615, 34 Reprint 
£5. Dupont yv. Goffe, 1 S. C, Eq. 
26. In re Appel, 


163 Fed. 1002, 
90 CCA 172, 20 LRANS 76; 

27. Zimmer vy. Thompson, 211 Tl. 
ree 481 [aff 286 Ill. 625, 122 Ne 
28. Zimmer vy. Thompson, supra. 
a re Peo. vy. Sochet, 70 Colo. 23, 196 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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der the petition for the writ remain undisposed of,°° 
nor by failure to prosecute the original action for 
more than one year, where he took no steps to have 


‘it dismissed.31 


_ Surrender of principal. While such an exonera- 
tion may be permitted by statute,?2 in the absence 
of statute sureties on a bail bond, making them 
amenable to the decrees, orders, and processes of 
the court,?* cannot ordinarily exonerate themselves 
by surrendering their principal before forfeiture of 
the bond;** but there is contrary authority.*® 

Failure to issue capias. Where a statute pro- 
vides for the issuance of a capias and return thereon 
within ten days, recovery will not be sustained 
against the sureties if no such capias was issued.?¢ 

Change of cause of action. A surety is discharged 
if the original cause of action is by amendment 
substantially changed.*7 

Substituted or changed bond. The liability can- 
not be increased, by a substituted bond, beyond 
what the surety originally agreed to assume and 
what the order for the writ requires.** But it has 

been held that a change in the conditions of a 
bond, by extending the time, does not operate to 
discharge the surety, where plaintiff had done all 
in his power to prevent such extension.®° 

Irregular or invalid bond. The surety is liable 
upon a bond voluntarily executed, whereby defend- 
ant obtains his release, although it is not in exact 
conformity to the chancery rules;*° and although 
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the bond for want of some technical requirement 
may not be good under the statute, the surety is 
estopped to deny the common-law obligation.4: <A 
bond substantially at variance with the facts is 
void, as one conditioned for defendant’s appear- 
ance before a court which had no equity jurisdic- 
tion and on a day when no court was to sit.4? 

[§ 41] C. Enforcement of Liability. In an early 
English ease it was said that a court of equity has 
nothing to do with the matter of enforcing the lia- 
bility of the sureties on a bail bond,** but the rule 
now seems to be that such lability should be en- 
forced by a summary order of the court of equity 
that they pay the money into court or, in default 
thereof, that an action at law be commenced against 
them,** although it has been held that the order to 
pay over the money is outside the jurisdiction of 
the court of equity and the obligation of the bond 
ean only be enforced at law.*® Ordinarily no judg- 
ment will be rendered against: the sureties without 
giving them an opportunity to contest it,4* usually 
under a rule to show cause.*7 A reasonable time 
may be allowed the sureties, where a defendant 
departs after giving bail, to produce him or the 
amount required.*8 

Perfecting of an appeal in the ne exeat proceed- 
ing may be ground for a suspension of an action 
on the recognizance taken therein, but it is not 
ground of abatement.*® 


XIV. VACATING AND DISCHARGE 


[§ 42] A. In General.®° Although the writ may 
be vacated on a_ sufficient showing of proper 
grounds,°! unless so provided by its terms the writ 
is not discharged by the entry of judgment,°? but 
continues until security is given or the judgment 
is satisfied.“ Where the writ was issued against 
defendant until answer and further orders, he will 
not be discharged immediately upon putting in his 


answer, if there will be further orders to be com- 
plied with.°* Where a defendant is discharged 
in equity and rearrested at law for the same de- 
mand, the court of equity has no jurisdiction to 
discharge him from the second arrest.55 

[§ 43] B. Particular Grounds—1. Improper Grant 
of Writ. The writ may be vacated upon a proper 
showing that it should not have been granted,*® as 


30. Zimmer vy. Thompson, 211 Il. 
A. 481 faff 286 Tl). 525, 122 NE 47]. 

31. Schreiber vy. Schreiber, 86 N. 
SRN. oAo ae IO AE) Te. 

32. See statutory provisions; Mat- 
ter of Wolfe, 3 NYLegObs 383 (privi- 
lege given by act of May 13, 1845). 

33. See supra § 39. ry 

34. Ksiazek v. Ksiazek, 89 N. J. 
Higz. 139) 104: A315; Schreiber’ : Vv. 
Schreiber, 85 N. J. Eq. 303, 96 A 85 
[aff: 86°°N. J.. Eq. 437, 99° A I17]; 
Matter of Wolfe, 3 NYLegObs 383. 


See In re Griswold, 13 R. I. 125 
(dictum). : : 
[a] Reason for rule.—While the 


writ of ne exeat is “in the nature 
of equitable bail’ (see supra § 3), 
and in respect of its object the ne 
exeat bond is in some aspects more 
like the recognizance of “special 
bail” or “bail above” (see Bail § 6) 
than the bail bond given to the 
sheriff termed “common bail” or “bail 
below” (See Bail § 5) ’‘it must be 
conceded, however, that in one very 
important particular the surety on 
a ne exeat bond does not stand in 
the position of bail upon a recog- 
nizance. In the latter case the prin- 
cipal is delivered into the custody 
of his bail and his bail may seize 
him and surrender him. In the for- 
mer case the principal is not deliv- 
ered into the custody of the surety 
nor has the surety any right to seize 
him or to surrender him.... The 
situation in this respect is more like 
that of the surety upon the bond to 
the sheriff—bail below. It has 
seemed to me that the practice in 
respect of the enforcement of ne 
exeat bonds ...may perhaps. be 
rested upon the idea that when a 


party as surety enters into this par- 
ticular obligation on a ne exeat bond 
in the court of chancery, he makes 
himself a party to the suit for all 
purposes connected with the use to 
which the bond is put for the pur- 
poses of the suit.’’ Schreiber v. 
Schreiber, 85 N. J. Eq. 303, 306, 96 A 
8b faft 86°N. J. Eg: 437, 99 A117). 

35. Zimmer v. Thompson, 286 Ill. 
BZD). DAM eke Zee) ONE Al 4 CSthe ved. 
[surety] had the right to surrender 
his principal at any time before the 
forfeiture of the bond in exonera- 
tion of himself’’). 

36. Cochran y. Peo., 140 Ill. A. 596. 

37. Penny v. Penny, 88 N. J. Eq. 
160, 102° A 257. 

Discharge of bail generally see 


Bail '§ 91. 

38. Wauters v. Van Vorst, 28 N. 
J. Eq. 103. 

39. Dunsmoor y. Bankers’ Surety 
Co., 206 Mass. 238, 91 NE 907. 

40. Schreiber v. Schreiber, 86 N. 


J. Bg. 437,99 A, LT. 

41. Zimmer v. Thompson, 211 Ill. 
A. 481 [aff 286 Ill. 525, 122 NE 47]. 

42. Darby v.. Hunt, 78. C. L. 740. 

43. Collinridge v. Mount, Dick. 
688, 21 Reprint 439. 

44. Murphy v. Paris, 16 F. (2d) 
515; Schreiber v. Schreiber, 85 N. J. 
Eq. 308, 96 A 85 [aff 86 N. J. Ea. 
437, 99 A 117]; Elliott. v. Elliott, 
CNiiadi Oho) oO, eek VOL! PEL ar TIS 5 Va 
Hardy; 3. bill: CNs Y.)\) 3935.) Utten 
v. Utten, 1 Meriv. 51, 35 Reprint 596; 
Musgrave v. Medex, 1 Meriv. 49, 35 
Reprint 595. 

[a] In summary proceedings, the 
equity court has power, on a rule to 
show cause, to declare a ne exeat 
bond forfeited, Murphy v. Paris, 16 


F. (2a) 515. 


45. Wolfe v. Garcia, 72 Fla, 491, 
(8-08 593: 
46. Stapler v. Hurt, 16 Ala. 799; 


Freeman v, Freeman, 143 Ga, 788, 85 
SE 1038. 

47. Murphy v. Paris, 16 F. (2d) 
515; Schreiber v. Schreiber, 85 N. 
J. Eq. 303,96 A 85 [aff 86 N. J. Eq. 
S37, OOM UAL lL Tel 

48. See Brayton vy. Smith, 6 Paige 
(N... Y.).. 489. 

49. Fitzgerald v. Gray, 61 Ind. 109. 

50. Habeas corpus to secure dis- 
charge see Habeas Corpus § 94. 
ae See infra this section; and §§ 


52. Lewis v. Shainwald, 48 Fed. 
492, 7, Sawy. 403; McNamara’ v. 
Dwyer, 7 Paige (N. Y.) 239, 32 AmD 
627; Mitchell v. Bunch, 2 Paige (N. 
Y.) 606, 22 AmD 669. 

53. See cases supra note 52. 

54. Atkinson vy. Bedel, Dick. 98, 
21 Reprint 205. 

55. Walker v. Christian, 7 Sim. 
386, 8 EngCh 367, 58 Reprint 878. 


6&6. Ga.—Jackson v. Waters, 10 
Ga, 546. 

, Hawaii.—King v. Huntley, 2 
Hawaii 457.' 

N. J.—Dithmar y. Dithmar, 68 N. J. 
Eq. 533, 59 A 644. 

N. Y.—O’Connor v. Debraine, 3 
Edw. 230 


Eng.—Sichel v. Raphael, 4 L. T. 
Rep.. N. S. 114; Grant v. Grant, 3 
Russ. 598, 3 EngCh 598, 38 Reprint 
699, 3 Sim. 340, 6 EngCh 340, 57 Re- 
print 1025; Leo v. Lambert, 3 Russ. 
417, 3 EngCh 417, 38 Reprint 632; 
Boehm v. Wood, Turn. & R. 332, 12 
EngCh 332, 37 Reprint 1128. 

[a] Prima facie showing.—If 
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where defendant had been discharged in insolvency 
before the writ was issued,57 and the court will 
not inquire into the validity of such discharge;°* 
or where another action is pending in a federal 
court to enforce the same claim for which defend- 
ant is sued in the state court and a ne exeat is- 
sued,®® unless complainant elects to release him from 
arrest in the former action, to prevent him from 
being subjected to double bail.6° The sufficiency of 
the petition or the bond to authorize the writ, hav- 
ing been adjudicated by the court, can only be ques- 
tioned in a direct proceeding, and cannot be at- 
tacked collaterally,®t as by habeas corpus.®? 

However, a defendant is estopped to raise the 
question as to the propriety of the original issu- 
ance of the writ, where for his own convenience 
he has applied to the court and voluntarily given 
the usual bond, without asking to reserve the right 
to apply for a cancellation of it.°? The giving of 
the usual security does not ordinarily preclude de- 
fendant from applying to vacate the writ and can- 
cel his bond,** but the execution of a bond to abide 
the final decree, under a voluntary agreement with 
plaintiff for a discharge of the writ, is a waiver of 
the right to question the propriety of issuing the 
writ. 

[§ 44] 2. Matters Subsequently Arising. The writ 
may be vacated upon a proper showing that faéts 
have arisen since its issuance, obviating its continu- 
ance,°® as where defendant has secured protection 
‘by taking advantage of an insolvent debtors’ act 
since the writ has issued, and thereby ceased to be 
a debtor ;°7 or where defendant has been discharged 
under a nonimprisonment act,°* although a certio- 
rari has been granted for the purpose of reviewing 
such discharge;®® but it will not be discharged be- 
cause defendant has taken the benefit of a Prison 


from the affidavit of plaintiff and 


the answer of defendant a strong/]27 N. J. Eq. 60. 


N. J.—Houseworth vy. Hendrickson, 


Bounds Act and assigned his whole estate in another 
case."° 

[§ 45] 8. Furnishing Bail. Where bail has been 
furnished in accordance with its requirements,"! the 
writ will ordinarily be vacated as of course.” 
Where defendant cannot furnish a bail bond satis- 
factory to the sheriff,’® or if he wishes to leave 
the state before the termination of the suit,"* he 
may apply to the court to discharge the writ on his 
giving sufficient security to answer complainant’s 
bill and to render himself amenable to the process 
of. the court during the progress of the suit’® and 
such process as may be issued to compel the per- 
formance of the final decree ;*@ and on such applica- 
tion the court may take such security as it may 
deem sufficient?” and in consequence thereof dis- 
charge the sheriff from liability.78 

[§ 46] 4. Satisfaction of Claim. A writ of ne 
exeat may be vacated, on the application of defend- 
ant, upon payment into court of the amount of 
plaintiff’s claim,’® or on otherwise satisfying the 
demand.®° 

[§ 47] C. Application. The application may be 
upon the bill and answer,*! or by petition or mo- 
tion,8? which should ordinarily cover grounds dis- 
posing of the whole matter,®*? and may be supported 
and opposed by affidavits,®§* or defendant may be 
examined in the same manner as if he were a poor 
debtor committed in execution.®® 

Time of application. Defendant may apply for 
a discharge of the writ before answering®® or at 
any stage of the action,®*’ even before he is ar- 
rested,§* or before the expiration of time allowed 
for exceptions to his answer,®® provided the time 
is reasonable under the cireumstances.°° But if 
he is in custody for contempt, he will not be heard 
on an application to vacate the writ until he has 


cient amount of his property to pay 
the debt, as this does not amount to 


prima facie case is made that noth- 
ing is due, the writ will be dis- 
eharged. Leo v. Lambert, 38 Russ. 
417, 3 EngCh 417, 38 Reprint 632. 

Nature of eee justifying writ 
see supra §§ 7-11. 


57. O’Connor vy. Debraine, 3 Edw. 
GNL ¥)" 230, 

58. O’Connor v. Debraine, supra, 

59. Mitchell v. Bunch, 2 Paige 


(N. Y.) 606, 22 AmD 669. 

60. Mitchell v. Bunch, supra. 

61. Bronk y. State, 43 Fla. 461, 
31 S 248, 99 AmSR 119; Zimmer v. 
Thompson, 286 Ill. 525, 122 NE 47. 

62. See cases supra note 61. 

Testing arrest by habeas corpus 
see Habeas Corpus § 94. 

63. Jesup v. Hill, 7 Paige (N. Y.) 

5: 

64. Jesup v. Hill, supra; Allen vy. 
Hyde, 2 AbbNCas (N. Y.) 197. 

65. Jesup v. Hill, 7 Paige (N. Y.) 


95 
‘ 66. James v. North, 5 Jur. N. S. 
4, 

67. James vy. North, supra. 

68. Ashworth v. Wrigley, 1 Paige 
(N..Y.). 300. 

69. Ashworth v. Wrigley, supra. 
doen Ex p. Dawson, 16 S. C. Eq. 
71. See supra §§ 35, 39. 

72. U. S.—Griswold v. Hazard, 141 


U.S. 260,.11' SCt 972; 999535 Ti, ed. 


678; Gooding v. Reid, ete., Co., 177 
Fed. 684, 101 CCA 310. 
Ga.—Bleyer v. Blum, 70 Ga. 558; 


McGee v. McGee, 8 Ga. 295, 52 AmD 
407. 

Md.—Cox vy. Scott, 5 Harr. & J. 
384. 

N. H.—Samuel v. Wiley, 50 N. H. 
353. 


N. Y.—Georgia Lumber Co. v. Bis- 
sell, 9 Paige ‘225; McNamara _ v, 
Dwyer, 7 Paige 239, 32 AmD 627; 
Jesup v. Hill, 7 Paige 95; Mitchell 
v. Bunch, 2 Paige 606, 22 AmD 669; 
Woodward v. Schatzell, 3 Johns. Ch, 
412; Gleason y. Bisby, Clarke 551; 
Ellingwood vy. Stevenson, 4 Sandf, 

66 


Ch, t 

ee I—In re Griswold, 13 R. I, 
£25. 

Eng.—Jerningham y. Glass, 3 Atk. 
409, 26 Reprint 1036; Baker v. Du- 
maresque, 2 Atk. 66, 26 Reprint 438; 
Atkinson vy, Leonard, 3 Bro. Ch, 218, 
29. Reprint 499; Boon v. Colling- 
wood, Dick, 115, 21 Reprint 212; 
Howden v. Rogers, 1 Ves. & B. 129, 35 


Reprint 51; Evans v. Evans, 1 Ves, 
Jr. 96, 30 Reprint 247. 


73. Brayton v. Smith, 6 Paige (N. 
Y.) 489. 

74 Brayton v. Smith, supra: 
75. Brayton v. Smith, supra. 

76. Brayton y. Smith, supra. 

77. Brayton v. Smith, supra, 

78. Brayton v. Smith, supra, 

79. Dick v. Swinton, 1 Ves. & B. 


371, 35 Reprint 145; Stewart v. Gra- 
ham, 19 Ves. Jr. 318, 34 Reprint 533; 
Evans v. Evans, 1 Ves, Jr. 96, 30 
Reprint 247. 

80. Read v. Price, 1 S. C. Eq. 145; 
and cases supra note 79. 


[a] Ample power of attorney.—A 
writ was suspended, in South. Caro- 
lina, on defendant’s executing a 


power of attorney to a citizen, author- 


izing him to convey the land in- 
volved in the suit. Read v. Prince, 
PUS Cab: 

[b] Defendant cannot he dis- 


charged on the ground that the sher- 
iff has taken what’ he deems a suffi- 


a satisfaction of the debt, or to such 
a final determination of the matter 
as the law requires. Ex p. Royster, 
6 Ark. 28. 

81. Fitch v. Richardson, Morr. 
(Iowa) 245; Jesup v. Hill, 7 Paige 
(N. Y.) 95; Lees y. Patterson, 7 Ci 
D. 866. 

82. Fitch v. Richardson, Morr. 
(Iowa) 248; Pratt v. Wells, 1 Barb. 
(N. Y.) 425; Cowdin v. Cram, 3 Edw. 
(N. Y.) 231; O’Connor vy. Debraine, 
38 Edw. (N. Y.) 230; Lowenstein v. 
Biernbaum, 8 WklyNC (Pa.) 163; 
TO he Ch, Pr, (6th; Am. ed)- p 


83. 2 Daniell Ch. Pr. (6th Am. ed) 


p. 2712. 

84. Parker. vy. Parker,,,12: N. J. 
Eq. 105; Cowdin v. Cram, .3 Edw. 
(N. Y.)' 231; Flack v. Holm, 1 Jac, & 
W. 405, 87 Reprint 430. 


v 
de. 


Wee? Rice v. Hale, 5 Cush. (Mass.) 
86. Dithmar v, Dithmar, 68 N. J. 


Eq. 533, 59 A 644; Cary v. Cary, 39 
N. J. Eq. 3 [disappr MacDonough v. 
Gaynor, 18 N. J. Eq. 249]; Parker 
v. Parker, 12 N. J. Eq. 105; Harris. 
v. Hardy, 3 Hill (N. Y.) 393. 

87. Flack v. Holm, 1 Jac. & W. 
405, 37 Reprint 430; Grant v. Grant, 
3 Russ. 598, 8 EngCh 598, 38 Reprint 
699, 3 Sim. 340, 6 EngCh 340, 57 
Reprint 1025. 


88. Lewis v, Lewis, 68 L. T. Rep. 
N. S. 198. 
89. Thorne v. Halsey, 7 Johns. Ch. 


CNG Yn): 11895 


suet Miller vy. Miller, 1 N. J. Ea. 
[a] Application made after notice 


of final hearing was too late. 


2 Miller 
v. Miller, 1°N. J. Eq. 386, 
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§§ 47-50) 


purged himself of the contempt.% 

Showing on application. To obtain the vaca- 
tion and discharge of the writ, the showing must 
be of positive facts,°? and not consist in a mere 
denial or: contradiction of the allegations upon 
which the writ was issued.** Ordinarily it should 
not be discharged upon a statement of defendant 
that he does not intend to leave the jurisdiction,®* 
for no harm ean come either to him or to his sure- 
ties if that intention is carried out.®®  Defend- 
ant will properly be refused a discharge when it 
appears that he has boasted that his property is 


out of his hands but still under his control, and’ 
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that he intends to leave the state before anything 
can be done with him.% 

[§ 48] D. Conditions of Discharge. The court 
may, although the writ has not been complied with, 
grant a discharge upon reasonable conditions,” by 
requiring the delivery of property®® or additional 
security for the performance of the decree, or it 
may continue the decree until its object has been 
accomplished. An additional bond for ‘the per- 
formance of the final decree does not supersede 
a bail bond conditioned that defendant will render 
himself amenable to such proceedings as may be 
taken to compel him to perform such decree.2 


XV. DAMAGES 


[§ 49] A, In General. When a writ is discharged, 
any inquiry into defendant’s damages should be 
made by the equity court which issued the writ, 
and not at law,*? unless otherwise provided by stat- 
ute;* but he is not entitled to such inquiry without 
showing malice or want of probable cause in suing 
out the writ.® 

[§ 50] B. Liability on Plaintiff’s Original Bond. 
Upon a bond conditioned that plaintiff will prose- 
eute his bill or petition to effect, or shall reimburse 
defendant for such damages and costs as he shall 


*NE- EXEAT REGNO, PROVINCIA, or RE- 


PUBLICA.! 
NEFARIUM EST PER FORMULAS LEGIS 
LAQUEOS INNECTERE INNOCENTIBUS.’ 
NE FICTIO PLUS VALEAT IN CASU FICTIO 
QUAM VERITAS IN CASU VERO.’ 
NEGATIO CONCLUSIONIS EST ERROR IN 
LEGE.‘ 
NEGATIO DESTRUIT NEGATIONEM, ET 
AMBZ FACIUNT AFFIRMATIONEM.® 
NEGATIO DUPLEX EST AFFIRMATIO.° 
NEGATIO NON POTEST PROBARI.’ 


91. Evans vy. Van Hall, Clarke (N. Lad.” 
‘V.).- 22. fendant’s 


Where business demands de- 
temporary 


sustain from the wrongful suing out of the als 
defendant is entitled to recover at least nominal 
damages if the original suit is not proseeuted with 
effect,® provided the right to damages has not been 
waived; but only actual damages will be recover- 
able unless the writ was sued out maliciously.’ 
Where the bond is conditioned to impose liability 


only in case the issuance of the writ is procured 


without cause, it is a good defense to show that 
plaintiffs acted with good eause.® 


2 


NEGATIVE. [§ 1] A. As a Noun. A proposi- 
tion by which something is denied or forbidden; 
a conception or term formed by prefixing the nega- 
tive particle to a positive one; an opposite or con- 
tradictory term, conception, or sense.® 

In photography, a term used to designate the 
original plate, made sensitive by chemicals, which 
is printed under the sunlight by the camera.® 

[§ 2] B..As an Adjective. A word implying de- 
nial, negation, or difference.1° 

Negative booster. In electricity, under the drain- 
age system, an additional dynamo so connected with 


state than that where it is executed. 


absence, the| Midland Co. y. Broat, 50 Minn. 562, 


Effect of contempt in general see 
Contempt § 139. f 

92. WHouseworth v. Hendrickson, 
27 N. J. Eq. 60; Myer v. Myer, 25 N. 
J. Eq. 28; Breck vy. Smith, 54 Barb. 
(N. Y.) 212; Glenton v. Clover, 10 
AbbPr (N. Y.) 422; Hammond. v. 
Hammond, Clarke (N. Y.) 151; Mc- 
Gauran v. Furnell, Sau. & Sc. 263; 
Boehm v. Wood, Turn. & R. 332, 12 
EngCh 332, 37 Reprint 1128; Am- 
sinck v. Barklay, 8 Ves. Jr. 594, 32 
Reprint 48. 

93. See cases supra note 92. 

[a] Although defendant denied 
any intention to depart, where com- 
plainant alleged expressions of in- 
tention to leave, and intolerable home 
conditions, the writ was not dis- 
Chew v. Chew, 74 N. J. 


{[b] A denial may be sufficient, 
as where the writ issued on_ the 
naked unsupported oath of plain- 
tiff, and defendant by counter-affi- 
davit positively and clearly denied 
the allegations of the petition, in 
which case the writ was discharged, 
Bayly v. Bayly, 3 Md. Ch. 326. 

94. Breck v. Smith, 54 Barb. (N. 
Y.) 212; Amsinck v. Barklay, 8 Ves. 
Jr. 594, 32. Reprint 486. a 


95. Breck v. Smith, 54 Barb. 
zeke, 
Boe, Cary v. Cary, 39 N. J. Ea. 


0. 

2 97. MacDonough v. Gaynor, 18 N. 
J. Eq. 249; Parker v, Parker, 12. N. 
J. Eq. 105; Glenton vy. Clover, 10 Abb 
Pr AN.7Y:) 422;,\In' re Griswold, 13 
R. I. 125. 


— 


court may permit a bond to be sub- 


stituted for the writ, conditioned 
that he will answer the _ decree. 
Tio vy. Chew, 74 N. J. Eq. 285, 69 A 
1079, 
98. Glenton v. Clover, 10 AbbPr 
(N. Y.) 422. 
99. Chew v. Chew, 74. N. J. Eq. 


285, 69 A 1079; MacDonough vy. Gay- 
nor, 18 N. J. Eq. 249; Parker v. Par- 
ker, 12 N. J. Eq. 105; Elliott v. El- 
HOGER LCON. Jie On)) oO, COL Inu ne 
Griswold, 13 R. I. 125. 

1. Devall v. Devall, 4 S. C. Ha. 
79 


2., Wiliott,v.)) Hluiott; CN. 5. ‘Ch:) 
36 A 961. 

3. Jastram v. McAuslan, 29 R. I. 
471, 72 A581; Sichel v. Raphael, 4 
Dt EeODY IN Sy, lel 4. 

4 Burnap v. Wight, 14 Ill. 301. 

5. Jastram v. McAuslan, 31 R. I. 
278, 76 A 648. 

6. Burnap vy. Wight, 14 Ill. 301. 

[a] What constitutes prosecution 
to effect.—Where defendant was dis- 
charged from custody under the writ 
upon his delivering up to complain- 
ant certain property in his posses- 
sion, there was not such a failure to 
prosecute the writ to effect as would 
entitle defendant to maintain an ac- 
tion on the bond for damages. Spivey 
v. McGehee, 24 Ala. 476. 

{b] Jurisdiction to enforce.—The 
bond given for the issuance of the 
writ, conditioned for its due prosecu- 
tion and for the payment of dam- 
ages and costs sustained by a wrong- 
ful issuance, is, in its nature, a con- 
tract, and enforceable in another 


52 NW 972, 17 LRA’ 312: 

7. Lees vy. Patterson, 7 Ch. D. 866. 
Fei Spivey v. McGehee, 24 Ala. 

{a] In Illinois, under Rev. St. c 
72 § 8, if it appears that the writ 
was sued out without just cause, de- 
fendant may recover on the bond his 
actual pecuniary damages; but for 
injury, if any, because of malice, in- 
jury to reputation or credit, pain of 
body or mind, or interruption of 
business, he must seek redress in an 
action for malicious prosecution. 
Burnap v. Wight, 14 Ill, 301. 


9. Coombs v. Newlon, 4 Blackf. 
(Ind.) 120. 

1. See Ne Hxeat §§ 1, 2. 

2. A maxim meaning “It is in- 


famous to lay snares for the inno- 
cent through forms of law.” Pelou- 
bet Leg. Max. 

3. A maxim meaning “A fiction is 
of no. more value in a fictitious case 


than truth in a real case.” Peloubet 
Leg. Max. 
4 A maxim meaning “The nega- 


tive of a conclusion is error in law.” 
Morgan Leg. Max. 

5. A maxim meaning “A negative 
destroys a negative, and both make 
an affirmative.” Black L. D. 

6 A maxim meaning “A double 
negative is an affirmative.” Peloubet 
Leg. Max. 

7. A maxim meaning “Denial can- 
not be proved.” Morgan Leg. Max. 

8. Webster New Int. D. 
deo Udderzook v. Com., 76 Pa. 340, 

10. Webster D. 
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the pipes as to produce upon them a lower potential 
than upon the rails.** ee a 
Negative condition. A condition by which it 1s 
stipulated that a certain thing shall not happen.” 
Negative head. As used in connection with a 
filtration plant, the force that comes into play 
when a partial vacuum is created either within or 
below the filter bed.** : 
Negative knowledge. Testimony that a fact did 
not occur founded on a witness’ failure to hear or 
see a fact which he could supposedly have heard 
or seen if it had occurred.* 
Negative servitude. One which does not bind the 
servient proprietor to permit something to be done 
upon his property by another, but merely restrains 
him from making a certain use of his property which 
would impair the easement enjoyed by the dominant 
tenement.® 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE PREGNANT.”® 


AVERMENT.** 
BOOSTER. 
CONDITION.?8 
COVENANT. 
EASEMENT.?° 
EVIDENCE.? 
FINDING.” 
HEAD. 
KNOWLEDGE."* 
PLEA. 
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NEGATIVE SERVITUDE?" — 

NEGATIVE SPECIFIC PERFORMANCE.?8. 

NEGATIVE TESTIMONY.*® 

NEGATIVING EXCEPTIONS.*° 

NEGLECT.*: [§ 1] A. In General. A word sus- 
ceptible of a variety of significations,** having been 
many times** and variously** construed by the 
courts. The word must be considered in the connec- 
tion in which it is used,*° and its meaning deter- 
mined by examining the context?® and the history*’ 
and purpose*® of the law. The general purpose of 
a statute may control and determine the meaning 


“of the word.®? 


Omission to do or manner of doing. The word 
‘‘neglect’’ has two meanings,*° both in the law*? 
and im common sense.4? It may mean an omission 
or failure to do an act or perform some duty,** 
or such an omission or failure due to the want of 
due care or attention.*4 As sometimes used, the 
term imports an absence of care or attention in the 
doing or omission of a given act,*® or it may be 
used in the sense of an omission or failure to per- 
form some act.4® Whether the use of the term 
is intended to express carelessness or lack of atten- 
tion required by the circumstances, or. to express 
merely a failure to do a given thing, depends upon 
the connection in which the term is used*? and upon 
the meaning intended to be expressed.*® While the 
term may be used as indicative of carelessness,*® 


11. Peoria Waterworks Co. Vv. 
Peoria R. Co., 181 Fed. 990, 1010. 

12. Black L. D. 

Injunction to restrain breach of 
negative condition in contract see In- 
junctions § 284 et seq. 

13. Harrisburg v. New York Con- 
tinental Jewell Filtration Co., 217 
Fed. 366, 368, 138 CCA 282 (“Under 
usual conditions, negative head can- 
not begin to operate until the bed be- 
comes somewhat clogged with ma- 
terial. A gravity filter may operate 
exclusively by positive head, and all 
gravity filters use such a head to 
some extent; but a negative head fil- 
ter uses both kinds of head, and is 
therefore provided with some means 
for producing a partial vacuum with- 
in the bed. This may be a pump, a 
trapped pipe, or some equivalent de- 
vice. The trapped pipe may drop be- 
low the bed, thus adding to the total 
available head; or it may lead away 
horizontally at the bottom of the 
bed’). 


14. Wigmore Evid. § 664 [quot 
Hoffard v. Illinois Cent. R. Co., 138 
Iowa 543, 110 NW 446, 16 LRANS 


797; Cotton v. Willmar, etc., R. Co., 


99 Minn. 366, 109 NW 885, 8387, 116 
AmSR 422, 8 LRANS 6438, 9 AnnCas 
935]. 

1b. Black L...D.- See, Rowe), iv. 


Nally, 81 Md.) 867, 32 A 198, 199. 
also Easements § 8. 


See 


16. See Pleading [31 Cyc 188, 193]. 

17. See Negative § 2. 

18. See Negative § 2. 

19. See generally Covenants § 2 et 
seq. 

20. See Easements § 8. 


21. See Criminal Law § 1565; Hvi- 
dence §§ 9, 1762, 1786-1790. 
22. See Trial [38 Cyc 1924, 1984]. 


23. See Negative ante p 603, 


24. See Negative ante p 608. 

25. See Equity § 517. 

26. See Pleading [31 Cyc 208, 253]. 

27. See Negative ante p 608, 

28. See Specific Performance. 

29. See generally Criminal Law 
§ 1565; Hvidence §§ 9, 1762, 1786- 


1790; Trial [88 Cye 1687]. 

30. See Indictments and Informa- 
tions §§ 269, 270. 

@1. See Negligence post p 608; 
Negligent post; Negligently post. 

Gross neglect of duty as grounds 


For iater cases, developments and changes in the law see cu 


for divorce see Divorce §§ 131-136. 
Neglect to support: 

Divorce §§ 144-148. 

Guardian and Ward §§ 182-195. 

Husband and Wife §§ 29-35. 

Infants §§ 18, 14. 

Insane Persons §§ 3868-375 (duties 
and liability for support), §§ 432— 
438 (support and maintenance of 
ward and his dependents out of 
estate), §§ 441, 443 (claims against 
estate for support of ward). 

Parent and Child [29 Cyc 1605 (sup- 
port and education of child), 1609 
(support of parent by child), 1671 
(persons in loco parentis), 1676 
(abandonment or neglect to support 
as an offense) J. 

Spendthrifts [36 Cye 802]. 

82. Com. v. Dee, 222 Mass. 184, 186, 
110 NE 287 (“If the word ‘neglect’ 
were the exact symbol of an un- 
changeable idea, the meaning of the 
statute would be too clear for con- 
troversy. But this word, like very 
many in the language, is susceptible 
of a variety of significations. This 
is apparent not only from the defini- 
tions 
but from the decisions of various 
courts where it has been necessary 
to consider the sense in which the 
word was uSed in different statutes’’). 

23. Brown v. Hendricks, 102 Nebr. 
100, 165 NW 1075. 

34. Brown v. Hendricks, supra. 

[a] In the ordinary legal sense.— 
(1) An instruction in an action 
against a town for injuries to a 
traveler, caused by a defective bridge, 
that it was the duty of the town to 
keep the bridge reasonably safe for 
the amount and kind of travel that 
might be expected to pass over it, 
and that, if the town was charge- 
able with any fault in respect of such 
duty, the liability attached, and the 
town was liable for accidents caused 
by reason of defects existing through 
the fault -of the town, “and this, 
without notice to it or regardless of 
the question of neglect,” etc, was 
not erroneous because of the use of 
the quoted phrase, the word “neg- 
lect”? therein being used in its ordi- 
nary legal sense, and it being appar- 
ent that the part of the charge 
quoted was intended to mean that 
the liability of the town was not to 


in the standard dictionaries,, 


be made to depend on the question 
whether or not it had exercised ordi- 
nary care in the maintenance of the 
bridge... Graves v.. Waitsfield, 81 Vt. 
84, 95,°69: A-137. (2) ‘Since-in this 
state the liability of a municipal cor- 
poration for injuries caused by de- 
fects in street and sidewalks is ab- 
solute, an instruction that this was 
a latent defect, for which the de- 
fendant was responsible by reason 
of its neglect in not repairing the 
sidewalk, the word ‘neglect’ could 
not have been used in its ordinary 
legal sense, and must be deemed to 
have been used to signify mere fail- 
ure to repair, although it did not 
appear that the corporation had had 
any knowledge of the defect. Camp- 
bell v. Elkins, 58 W. Va. 308, 52 SE 
220, 222,'2 LRANS 159. 


35. Chicago v. Gillen; 124 Ill. A. 
210, 211. 

36. Com, v. Dee, 222 Mass. 184, 
110 NE 287, 288. 

387. Com. v. Dee, supra. 

38. Com. v. Dee, supra. 

39. State v. Great Northern R, 


Co., 68 Wash. 257, 123 P 8; 18: 


40. Bishop v. Newport Tax As- 
sessors, 47 R. I. 351, 183 A 342, 344. 

41. Bishop v. Newport Tax Ags- 
sessors, supra. 

42. Bishop v. Newport Tax As. 
sessors, supra. : 

43. Bishop v. Newport Tax As- 
sessors, supra. 
. 44 Bishop v. Newport Tax As- 
sessors, supra. 

45. "Hackteldv. U=-Si2 197 US: 


442, 25 SCt 456, 458, 49 Lied. 826° 
Bishop v. Newport Tax Assessors, 
47° Re Li 8b1, Vesey 2349 are ae 

46,° (Hackfeld’' Ve U. 9S. 419%. tees 
442, 25 SCt 456, 458, 49 LL. 'ed:’ 826. 
(Bishop v. Newport Tax Assessors, 47 
Ri. Dg Sb Ls8 Seat Sage Bae 

47. Hackfeld “v!-s St or var Ss: 
442, 25 SCt 456, 458, 49 L. ed. 826; 
Bishop v. Newport Tax Assessors, 
47 R. I. 351, 183 A’ 842) 344. 

48. .\Hackfeld’ v.10. (Si 197 tee. 
442, 25 SCt 456, 458, 49 Li. ed. 826; 
Bishop v. Newport Tax Assessors, 47 
R.»1., 351,133. Ai 342) 344. 

49,..Hackfeld vv. U.S. 197 Te Ss; 
442, 24 SCt 456, 458, 49 L. ed. 826 
[quot Bishop v. Newport Tax Asses- 
sors, 47 R. I. 351, 138 A 842, 344}. 


Rie ae aah ate a 
mulative Annotations, same title, page and note number, 


NEGLECT 


it also may mean ely an omission or failure to 
do or perform a m act.°° The term does not 
generally imply carelessness*! or imprudence ;>? but 
simply an omission to do or perform some work, 
duty, or act.63 The term may import a want of 
such attention to the nature or probable conse- 
quences of the act or omission as a prudent man 
ordinarily bestows in acting in his own concerns.*4 
* Importing ability.°> The term may import abil- 
ity,°° as for instance, in the ease of neglecting to 
provide food and clothing for a child.®” In the sense 
that the term imports an omission or failure due to 
the want of due care or attention,°® there is an 
implication of an ability to do the act or perform 
the duty with power to exercise a choice.*® Neglect 
to perform must be either voluntary®® or inadvert- 
ent.6t There can be no possibility of neglecting to 
do that which cannot be done.*®? 

Importing culpability.°* The term does not nec- 
essarily import culpable misconduct;** it may mean 
no more than omission or failure, from whatever 
cause, to do something that was required.®* But 
the term may import something more than a mere 
omission,®® something more than a failure without 
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fault ;°" it may import an omission accompanied by 
some kind of culpability in the conduct of the 
party.®§ 

[§ 2] B. As a Noun.®® A failure to do what is 
required ;*° a want of such attention to the prob- 
able consequence of the act or omission as a pru- 
dent man ordinarily bestows in acting in his own 
concern;‘+ negligence;7? the omission from eare- 
lessness to do something that can be done and that 
ought to be done;*? the omission of care or dili- 
gence;‘* the omission of that degree of care which 
a man of common prudence takes of his own con- 
cerns;7° the omission or disregard of some duty;*° 
the omission or forbearance to do a thing that can 
be done or that is required to be done;*? the omis- 
sion to do or perform some work, duty, or act.78 

Phrases: ‘‘A judgment for personal injury or in- 
juries resulting in death caused by neglect or de- 
fault of another, ’”"° ‘fany neglect,’’®° ‘culpable 
neglect,’’®! ‘‘excusable neglect,’’8? ‘‘failure, neg- 
lect, or default,” > .,** fox neglect to prosecute,’’** 

‘foross neglect, Fre5 «6 inadvertence, surprise, or [or 
and] excusable neglect,’’®® ‘‘neglect and refusal,’’8* 
‘‘neglect of duty,’’S* ‘‘neglect of professional em- 


50. 
Bishop v. 
supra]. 

51. Anderson L. D. [quot State v. 
Great Northern R. Co., 68 Wash. 257, 
£23 CEs een: 

52. Anderson L. D. [quot State v. 
Great Northern R. Co., supra]. 

53. Anderson L. D. [quot State v 
Great Northern R. Co., supra]. 

54. State v. Cazalas, 162 Ala. 210, 
213, 50 S 296, 19 AnnCas 886. 

55. “Ability” defined see 1 C. J. 


304. 

a 56. weeexiim, Ayiends EigRe1 Ci) C. 

99, 102; Rex v. Yuman, 22 Ont. L. 

500, 505, 2 OntWN 392, 17 OntWR 

859, 17 CanCrCas 474. 

[al “ ‘Weglect to pay within a rea- 
sonable time a just indebtedness’ 
does not exclude a perfectly honest 
inability to do so, resulting from un- 
foreseen accident.’’ Chicago yv. Con- 
dell, 124 Ill. A. 64, 74 [quot Chicago 
Vv. Gillen, 124 Ill. A. 2107 2117: 

57. Rex v. Yuman, 22-Ont. L. 500, 
505, 2 OntWN 392, 17 OntWR 859, 
17 CanCrCas 474. 

Cross references: 

Guardian and Ward §§ 182-195. 

Infants §§ 13, 14. 

Parent and Child [29 Cye 1605, 1676]. 
58. See supra text and note 44. 
59. Bishop v. Newport Tax As- 

sessors, 47 R. I. 351, 133 A 342, 344. 
60. New York Guaranty, etc., Co. 

v. Gleason, 53 HowPr (N. Y.) .122, 


Hackfeld’v. U. S., supra [quot 
Newport Tax Assessors, 


125 [quot Brown v. Héndricks, 102 
Nebr. 100, 165 NW 1075]. 

61. New York Guaranty, etc., Co. 
v. Gleason, supra [quot Brown v. 
Hendricks, supra]. 

62. New York Guaranty, etc., Co. 


v. Gleason, supra [quot Brown vy. 
Hendricks, supra]. ; 

{a] “The ordinary meaning (1) of 
the word ‘neglect’ is an omission 
from carelessness to do something 
that can be done and that ought to 
be done.” Watson v. Hall, 46 Conn. 
204, 207. See Willoughby v. Wil- 
loughby, 9 Q.,B., 923,58) HEL,.923, 115 
Reprint 1529. (2) “There must be 
not only a failure by carelessness or 
design to perform the duty required 
to be performed, but the party fail- 
ing must have the capacity to per- 
form the acts required of him as they 
should be done, provided the incapac- 
ity is not superinduced by his fault 
or the result of his own misconduct.” 
White v. State, 123 Ala. 577, 587, 26 


S 343. To like effect Johnson v. 
Huntington, 13 Conn. 47; Wakeman 
v. Paulmier,.39 N. J. 1 340; New 


York Guaranty, ete; ' Coasv. Gleason, 
53 HowPr (N._ Y.) 122; Reg. v. Ry- 
land, a1.) Re, dy Cr C, 995) King W.. Bur 


rell, 12 A. & E. 460, 40 ECL 2381, 113 
Reprint 886. 

[b] “When neglect to comply with 
an order has been made the ground 
of imprisonment until the order is 
complied with, it has generally, if 
not universally, been construed to 
mean a careless omission of duty, 
and not an omission from necessity.” 
Brown v. Hendricks, 102 Nebr. 100, 
101, 165 NW 1075 [cit Cyc]. 

62, “Culpable” defined see 17 Cc. Jt 
p 397. 

64. Foye v. Lilley Coal, etc., ‘Co., 
251 Pa. 409, 96 A 987, 990. 


65. Foye v. Lilley ‘Coal, etes-Coy 
supra. 

66. Lathrop v. Lathrop, 78 Conn. 
650; 63. .A: 514. 5115. 


67. Lathrop v. Lathrop, supra. 

[a] Implying notice.—Daniels v. 
BEllison,-3 NiuwHis 279, 028%} Mead vi 
Harvey, 2 N. H. 495, 497. 

{[b] Previous knowledge.—A stat- 
ute provides that in an action to 
recover damages against a railroad 
company for neglect or refusal to 
build cattle guards, in order to en- 
able the injured party to recover all 
the damages he had sustained by rea- 
son of such failure “it shall only be 
necessary for him to prove such neg- 
lect or refusal.” In construing the 
statute the court said: “Neglect, as 
used in this paragraph, certainly im- 
plies previous knowledge, not, neces- 
sarily notice of any particular kind.” 
Atchison, ete., R. Co. v. Billings, 7 
Kane A::1399,) 52, RP16%; 62: 

68. Lathrop v. Lathrop, 78 Conn. 
650,63 A 514,515, To like effect Com, 
v. Dee, 222 Mass. 184, 110 NE 287. 

[a] “If the word ‘neglect’ con- 
notes the exercise of the will it can- 
not include a failure or omission 
which is due to ignorance of the 
provisions of the document, and 
which therefore did not result from 
any operation of the mind.” In re 
Dick, #[{19261 |. Ch, 9912, 01006: 

69. “Design” and “neglect” com- 
pared see Design 18 C. J. p 970 note 
69 [a]. 

70. State v. Assmann, 46 S. C. 554, 
562, 24 SE 673. 

71. Peo. v. Herlihy, 
716, 72 NYS 389. 


35 Mise. 711, 


7a.) Burrill Ti... [auet. seo. ny: 
Grant, 13 NYCivProc 209, 213]. 

73. Watson v. Hall, 46 Conn. 204, 
206. 

74. Burrill L. D. [quot Peo, v. 
Grant, 13 NYCivProc 209, 213]. 

7. PUT aes SO GOUOt HE COn Vv: 
Grant, supra]. 

76. Peo. v. Perkins, 85 Cal. 509, 


Bd A26le 246. 
[ag- Some omission of duty is im- 


plied. Northern Pac. R. Co. v. Adams, 


192 U. S. 440, 450, 24 SCt 408, 48 L. 
ed 523. 

77. Anderson L. D. [quot Davis v. 
Steuben School Tp., 19 Ind. A: 694, 
50 NE 1, 5; State v. Great Northern 
RiCox 68 Wash. 25,0 12388 Pes sare: 
State Vv. Cazalas, 162 Ala. 210, 2137 
50 S 296, 19 AnnCas 886; White v. 
State, 123 Ala. 577, 26 s 343, 346. 
To like effect Malone v. U. S., 5 Ct. 
Cl. 486, 489. 

738. Rosenplaenter v. Roessle, 54 
Nw ¥. 2162, 268. 


79. See Injury § 29 text and note 33. 
80. See Any § 6 text and note 76. 
81. See Culpable 17 C. J. p 397 


text and notes 8-13. 

82. See Excusable 23 C. J. p 277 
text and notes 19, 20. 

83. See Failure 25 C. J. p 430 text 
and note 83. 

84. Sweeting v. Staten Island, etce., 
R. Co., 176 App. Div. 494, 162 NYS 
961, 962. 

85. See Gross § 3 text.and note 13. 

86. See Inadvertence or Inadvert- 
ency 31 C. J. p 370 text and note 93. 

87. Napier v. Spielmann, 127 App. 
Div. 711, 111 NYS 1009, 1016. 

[a] Refusal not equivalent.—‘‘The 
allegation that the defendant has 
neglected to bring such action is not 
equivalent to an allegation that the 
defendant has refused so to do. It 
is not stated how long such neglect 
continued; whether for a day, a 
month, a year, or any other time, 
and there is nothing from which the 
court can lawfully infer that such 
neglect is equivalent to a refusal.” 
Leslie v. Lorillard, 31 Hun (N. Y.) 
SO5sx:3.06: 7s 

88. White v. State, 123 Ala. 577, 
587, 26 S 843; Holliday v. Fields, 210 
Ky. 179, 275 SW 642, 646; Deacon y. 
Hvans, [1911] 1 K. B. 571, 574. 

[a] “The word ‘neglect’ may sig. 
nify ‘a failure to forbear’ in the per- 
formance of duty, and in this broad 
sense the term ‘neglect of duty’ may 
embrace every failure to properly dis- 
charge an official duty ... but this 
does not necessarily follow. For on 
the contrary, the word ‘neglect’ is 
most frequently used in the sense of 
a failure to do or to act, and espe- 
cially is this true when it is used 
in connection with other words im- 
plying action.” Holliday v. Fields, 
210 Ky. 179, 189, 275 SW 642. 

[b] ‘Weglect of duty .. . asso- 
ciated with the word ‘incompetency,’ 
implies continued neglect, not a 
single act of neglect, failure, or re- 
fusal to perform a duty.” Hansen v. 
Donna Lane Motor Ship Corp., 299 
Fed. 977, 982. 


606 [45 C.d.] 


ployment,’’®® ‘‘neglect or default 


any public duty or authority,’’®? ‘‘neglect or fail- 
ure,’’?! ‘‘neglect or refusal,’’®? ‘‘neglect or refusal 
to pay,’’®? ‘‘neglect to deposit,’’®* ‘‘ordinary neg- 
lect,’’®® ‘‘serious neglect,’’?® ‘‘ willful neglect.’’?7 

[§ 3] C. As a Verb. The word ‘‘neglect,’’ used 
as a verb,®® has been many times®? and variously* 
To be remiss in attention 
or duty toward;? to disregard;* to fail or to omit;* 
to fail through heedlessness to do or in doing 
(something) ;° to fail to perform through careless- 
ness;® to forbear one’s duty in regard to;* to for- 


construed by the courts. 


NEGLECT 


in execution of 


leave out.t® 


22 


and refuse, 


bear to attend to or treat with respect;* to leave 


[ec] In order to constitute ‘“neg- 
lect of duty” “there must be not only 
a failure by carelessness or design to 
perform the duty required to be per- 
formed, but the party failing must 
have the capacity to perform the acts 
required of him as they should be 
done, provided the incapacity is not 
superinduced by his fault or the re- 
sult of his own misconduct.” White 
v. State, 123 Ala. 577, 587, 26 S 343. 

[ad] Authority and capacity.—“The 
penalty denounced can not be in- 
flicted on an individual officer be- 
cause of neglect of duty unless he 
has neglected to perform some ‘act 
which it is his duty to perform.’ 
_.. Manifestly the duty must be 
personal and the act must be one 
which he is able to perform or he can 
not be at fault. He can not be 
guilty of neglect in failing to ,per- 
form an act which he has no legal 
capacity or authority to perform.” 
State v. Kennedy, 82 Kan. 3738, 385, 
108 P 837. 

[e] As applied to a public Officer 
(1) “neglect” means a failure on his 
part to do and perform some of the 
duties of his office (State v. Cazalas, 
162 Ada; 210, 213; 60: S*.296,..19 .Ann 
Cas 886; Atty.-Gen. v. Jochiam, 99 
Mich. 358, 377, 58 NW 611, 41 AmSR 
606, 23 LRA 699); (2) or to perform 
any duty required of him by law 
(State v. Norris, 111 N. C. 652, 656, 
16 SE 2). 

{f] To audit—Under a _ statute 
providing that no county shall be 
sued unless the claim on which such 
suit is founded shall have first been 
presented to the county commission- 
ers’ court for allowance, and such 
court shall have neglected or refused 
to audit the same, “neglect” is suffi- 
ciently shown by evidence that the 
court has been given a reasonable 
time within which to act, and has 
failed to allow the claim. Williams 
v. Bowie County, 58 Tex. Civ. A. 116, 
123 SW 199, 200. 

{g] “Neglect of duty in his offi- 
cial capacity.”—White v. State, 123 
Ala. 577, 587, 26 S 343. 

89. Wills v. Kane, 2 Grant (Pa.) 
60, 62 (under a statute abolishing im- 
prisonment for debt, except in actions 
for neglect in any professional em- 
ployment, the neglect of an attorney 
to pay over money collected for his 
client is undoubtedly a case of neg- 
lect in professional employment. It 
has been repeatedly decided that the 
commissions allowed an attorney for 
collections are his compensation for 
his entire professional duty in the 
matter, and that it is so much a part 
of that duty to pay over the money 
when collected, that, if he neglects 
it unreasonably, he is entitled to no 
compensation whatever for his previ- 
ous services in recovering it from 
the debtor. It is difficult to imagine 
a case of ‘neglect of professional 
employment,” in the whole range of 
an attorney’s duties, more materially 
affecting the interests of his client, 
or more seriously affecting his own 
prospects in business. Any other 
neglect, whereby a client loses, may 
have the palliating circumstances 
that it was owing to inattention, ig- 


‘requires the 


norance, or forgetfulness, and that 
the attorney gained nothing by it 
himself. But making use of the 
money of his client, or withholding 
it from him, after it is collected, can 
seldom have any of these circum- 
stances to palliate it. The motive 
for such neglect, in the manifest 
profit of making use of another’s 
money, although occasionally _ pal- 
liated by pecuniary misfortunes and 
pressure, may frequently tinge the 
nonperformance with a color of 
wrong something deeper than mere 
neglect). 

90. Lyles Vv. Southend-on-Sea 
Corps [19059 2) KB. dt, 14. 

91. Brainard vy. Coeur D’Alene An- 
timony Min. Co., 35 Ida. 742, 746, 
208 P 855. 

92. In re Drugcraft Co., 288 Fed. 
206, 208; Vogel v. Grand Trunk R. 
Co., 10 Ont. A.'162, 170 [app dism 
11 Can. S. C. 612] (‘‘ ‘neglect’ and 
‘refusal’ are not to be construed as 
synonymous with ‘negligence and de- 
fauvlt’ *”'y. 

[a] “Neglect or refusal to audit 
and allow the claim.”—Cobb v. Dies, 
(Tex. Civ. A.) 203 SW 4388, 441. 

[b] “Neglect or refusal to testi- 
fy.”—Peo. v. Trybus, 219 N. Yv 18, 
24, 113 NE 588. 

93. Kimball v. Rowland, 6 Gray 
(Mass.) 224, 225. 

[a] “When the words ‘neglect’ 
and ‘refusal’ are used in reference 
to the payment of money, we under- 
stand the meaning to be, that re- 
fusal is a failure to pay money when 
demanded; neglect is the failure to 
pay money which the party is bound 
to pay without demand.” Kimball v. 
Rowland, 6 Gray (Mass.) 224, 225. 

94. Bendetson y. French,- 46 N. Y. 
266, 269, 270. 

95. Southern R. Co. v. Davis, 132 
Ga. 812, 65 SH 131, 132. 


96. Hill v. Granby Cons. Mines, 
Ltd.) 22) B. Co 118,) 7122 s¢ ‘Serious 
neglect’ means... something more 


than contributory negligence—other- 


wise the use of the phrase is pur- |’ 


poseless. Further, ‘neglect’ points, I 
think, to the failure to do some 
specific act which, in the circum- 
stances, ordinary prudence requires 
the injured person to do, or the do- 
ing of some specific thing which, in 
the circumstances, ordinary prudence 
injured person to re- 
frain from doing; and its sense is 
perhaps in that respect more re- 
stricted than the meaning which 
should, in the like circumstances, 
be attributed to the word ‘negligence.’ 
It is, of course, impossible to give 
any precise description of the mean- 
ing of the phrase ‘serious neglect.’ 
I cannot, however, agree... that it 
necessarily imports the quality of 
deliberation’’). 

97. Washburn v. Washburn, 9 Cal. 
475, 476. 

98. Brown vy. Hendricks, 102 Nebr. 
100, 165 NW 1075. 

99. Brown v. Hendricks, supra. 

1. Brown v. Hendricks, supra. 

2. Century D. [quot Hackfeld v. 
U. S.,'197 U.S. 442, -25 SCt 456, 458, 
49 L. ed. 826; Norman v. State, 109 
Oh. St. 213, 142 (NE 234,° 236]. 


’ NT eS eee 
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undone;® to let slip;1° to onait by carelessness or 
design;!! to omit to do a thing; not to do it;™ 
to omit to do or perform;'? to overlook or omit;** 
to suffer to pass unimproved, unheeded, undone;’° 
to treat carelessly or heedlessly;'° not to attend to 
with due care or attention;'7 not to do, perform, 
improve, promote, or to attend to as one ought; to 
To ‘‘neglect’’ is not always synony- 

mous with to ‘‘omit.’’® j . 
Phrases:’‘‘ Fail, refuse and neglect to comply with 
the provisions,’’*° ‘‘intentionally neglect,’’?+ neglect 
‘‘neglects and refuses,’’*% 


“‘neglects 


3. Century D. [quot Hackfeld v. 
U.. S., 197-U! S.° 442, 25° ‘SCt 456, 458) 
49 L. ed. 826]. 

4 Warren v.-U. S., 
562, 7 CCA 368. 

5. Century D. [quot Hackfeld v. 
U. S., 197. U.S. 442; 25 SCt 456, 458, 


58 Fed. 559, 


49 L. ed. 826]. 
6. Standard D. [quot Hackfeld vy. 
JGR 197 U.S. 442,25 SCt 456, 458, 


7.. Webster D. [quot Hackfeld v. 
U. S., supra; Little v. Schul, 118 Md. 
454, 84 A 649, 654]. 

8 Century D. [quot Hackfeld v. 
U. S., 197 U. S. 442, 25 SCt 456, 458, 
49 L. ed. 826]. 

9. -Century: 1D. 
Di Ss) supra d. 

10. Century D. [quot Hackfeld v. 

U. S., supra]. 
Webster D. [quot Brown v. 
Hendricks, 102 Nebr. 100, 165 NW 
1075; New York Guaranty, etc., Co. v. 
Gleason, 53: HowPr (N. Y.) 122, 125]; 
Worcester D. [quot Direct Cable Co. 
v. Dominion Tel. Co., 28 Grant Ch. 
(Ont.) 648, 670]; State v. Cazalas, 
162 Ala. 210, 218, 50 S 296, 19 Ann 
Cas 886. 

[a] “Care” antonym for “neglect.” 
—Avery v. Nordyke, etc., Co., 34 Ind. 
A. 541, 70 NE 888, 893. 

12. Rankin v. Sisters of Mercy, 82 
Cals S8/289;s22 se 4134, é 

13. Century D. [quot Hackfeld v. 
U. S., 197 U. S. 442, 25 SCt 456, 458, 
49 L. ed. 826]. 

14. Century D. [quot Hackfeld v. 
U. S., supra]. 

[a] “Fail” synonymous.—dAustro- 
Hungarian Consul v. Westphal, 120 
Minn. 122, 1389 NW 3800, 308. To like 
effect Norton v. Newis, 34 Cal. A. 
621, 168 P 388, 389. 


[quot Hackfeld vy. 


15. Webster D. [quot Hackfeld v. 
U.S. 197 U. S. 442, 25, SCt 456)' 458, 
49 L. ed. 826]. 

16. Century D. [quot Hackfeld v. 
U. S., supra]. 

17. Webster D. [quot Hackfeld y. 
U.S.) tsupnra ft 

18. Worcester D. [quot Direct 
Cable Co. v. Dominion Tel. Co., 28 
Grant Ch. (Ont.) 648, 670]. 

19, Hackfelatv) Ui S) 4197 “GE s* 


442, 25 SCt 456, 458, 49 L. ed 826; 
New York Guaranty, etc., Co. v. Glea- 
son, 53 HowPr (N. Y.) 122, 125 [quot 
Brown v. Hendricks, 102 Nebr. 100, 
165 NW 1075]. To like effect In re 
Chadbourne, 15 Cal. A. 363, 114 P 
1012,- 1013; Bishop v. Newport Tax 
Assessors, 47 R. J. 351, 183 A 342, 344.- 

[a] If the word imports something 
more than the word “omit,” it must 
be because it imports that the party 
had opportunity to do the thing ' 
which he omitted to do. Johnson y. 
Huntington, 18 Conn. 47, 50. 

20. See’ Fail’ (25 "Ch" J.%sp "429 “text 
and note 40. 

21. See Intentionally 33 CG. J. p 
170 text and note 80. 

22. See New Marlborough v. Berk- 
shire County, 9 Metc. (Mass.) 423, 432, 

[a] Notice.—‘The word ‘refuse’ 
much more emphatically imports no- 
tice than the word ‘neglect.’” Dan- 
iels v. Ellison, 3'N. H. 279, 287. 

23. Robertson y. Northern R. Co., 
63 N. H. 544, 3 A 621, 623. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


to take such proceedings,?*’’ ‘‘neglect to take the 
oath,’’> ‘‘refuse or neglect,’’?* ‘‘shall fail, refuse 
or neglect,’’?? ‘‘unlawfully did neglect and refuse 
to provide said child,’’** ‘‘whoever neglects or re- 
fuses to bring in such an account;’’?® also ‘‘failed 


NEGLECT 


and neglected,’’®° ‘‘found neglected,’’?! ‘‘in any 


24 Ex p- Motherwell, 55 Ont. L. 
294, 296 [quashing app [1924] 1 Dom 
LR 1047]. 

25. Little v. Schul, 118 Md. 454, 
84 A 649, 653. 

26. Powell-Sanders Co. v. Cars- 
sow, 28 Ida. 201, 210, 152 P 1067; 
State v. Great Northern R. Co., 68 
Wash. 257, 123 P 8, 12 (the purpose 
of the statute providing that, if any 
railroad company shall “refuse or 
neglect’”” to obey any order of the 
railroad commission, the company 
shall be subject to a penalty, is to 
impose a penalty for neglect or re- 
fusal, and where company fails to 
perform an act required by an order 
within the time specified therein, it 
is immaterial whether the failure re- 
sulted from willful refusal or neg- 
lect, or from mere mismanagement, 
the word “neglect” meaning omission, 
or forbearance to do a thing that 
can be done, or that is required to 
be done, and it does not generally 
imply carelessness or imprudence, 
but simply an omission to perform); 
In re Dick, [1926] Ch. 992, 1004. 

“The word ‘refuse,’ as used in said 
statute, implies an attitude toward 
some demand. If the demand is 
abated cr temporarily withdrawn, 
there can be no refusal so long as 
the demand is eliminated. So in con- 
nection with this statute, if all par- 
ties concur in an extension of time 
to meet the demand for an investiga- 
tion, then there is no demand for 
prompt action and consequently no 


refusal, as refusal cannot exist apart 
from demand. The word ‘neglect’ 
means nothing but a failure to per- 
form, due to negligence. The rea- 
sonable definitions of ‘refuse’ and 
‘neglect’ cannot apply where a neces- 
sary extension of time is agreed 
upon by the parties or where a prom- 
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(2) Dangerous Act or Operation [§ 302] p 874 
(3) Dangerous or Unsafe Condition of Property [§ 303] p 875 
(4) To Employees of Independent Contractor [§ 304] p 876 
(5) To Children [§ 305] p 876 
(6) Known or Obvious Dangers [§ 306] p 876, 
b. Sufficiency [§ 307] p 877 
.c. Effect [§ 308] p 877 


VIII. PERSONS LIABLE [{§§ 309-476] p 877 
A. In General [§ 309] p 877 
B. Owner of Property [§§ 310-316] p 878 
1. In General [§ 310] p 878 
2. Acts, Omissions, or Possession of Third Persons [§§ 311-315] p 879 
a. In General: [§ 311] p 879 
b. Contractor [§ 312] p 880 
ec. Licensee [§ 313] p 880 
d. Insurance Company [§ 314] p 881 
e. Public Officer [§ 315] p 881 
8. Sale or Transfer of Property [§ 316] p 881 
Persons Other than Owners of Property Generally [§ 317] p 881 
Contractor [§§ 318-320] p 883 
1. In General [§ 318] p 883 
2. Defective Estimates, Plans, or Specifications [§ 319] p 884 
3. After Completion and Acceptance of Work [§ 320] p 884 
E. Architect or Engineer [§ 321] p 885 
F. Subcontractors and Employees of Contractor [§ 322] p 886 
G. Person Using or Maintaining Sign [§ 323] p 886 
H. Person Supplying Personal Property for Use of Others [§§ 324-474] P 886 
1. In General [§ 324] p 886 
2. Furnisher of Appliance [§ 325] p 887 
3. Manufacturers and Vendors {§§ 326-334] p 887 
a. In General [§ 326] Pp 887 
b. Articles Dangerous in Kind [8§ 327-329] p 888 
(1) In General [§ 327] p 888 
(2) Drugs, Chemicals, and Poisons [§ 328] p 890 
(3) Explosives [§ 329] p 890 
¢. Articles Dangerous through Defect [§§ 330-332] p 891 
(1) Duty Generally [§ 330] p 891 
(2) Knowledge of, and Failure To Disclose, Defect or Danger [§§ 331-332] p 892 ° 
(a) In General [§ 331] p 892 
(b) Actual or Implied Knowledge [§ 332] p 893 
d. Articles Dangerous through Packing [§ 333] p 894 
e. Articles Dangerous through Installation [§ 334] p 894 
4. Lender [§ 335] p 894 
5. Shipper [§ 336-474] p 894 
I. Person Repairing Personal Property [§ 475] p 895 
J. Joint and Several Liability [§ 476] p 895 


ya 


IX. PROXIMATE CAUSE [§§ 477-499] p 897 
A. Definition and Nature in General [§ 477] p 897 
B. Essential Element of Liability [§§ 478-479] p 901 
1. General Rule [§ 478] p 901 
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2. Violation of Statutes or Ordinances [§ 479] p 902 
Efficient Cause in General [§ 480] p 905 
. Elements and Tests of Proximate Cause [§§ 481-484] p 907 
1. In General [§ 481] p 907 
2. Natural and Probable Consequences [§ 482] p 911 
3. Consequences That Should Have Been Foreseen [§§ 483-484] p 913 
a. In General [§ 483] p 913 
b. Anticipation of Particular Injury [§ 484] p 918 
E. Concurrent Causes [§§ 485-488] p 920 
1. In General [§§ 485-487] p 920 
a. Rules Stated [§ 485] p 920 
b. Nature of, and Responsibility for, Concurrent Cause [§ 486] p 923 
ec. Injury Attributable to All or Any One of Several Concurrent Causes [§ 487] p 924 
2. What Are Concurrent Causes [§ 488] p 925 
F. Intervening Efficient Cause [§§ 489-496] p $96 
1. In General [§ 489] p 926 
. Requisites in General [§ 490] p 929 
. Condition or Occasion Making Injury Possible [§ 491] p 931 
. Causes Set in Motion by Primary Cause [§ 492] p 932 
. Anticipation of Intervening Cause [§§ 493-495] p 934. 
a. Intervening Cause That Might Have Been Anticipated [§.493] p 934 
b. Intervening Cause That Could Not Have Been Anticipated [§ 494] p 935 
ce. Independent illegal, Malicious, or Criminal Acts [§ 495] p 936 
6. Failure To Interrupt Primary Cause [§ 496] p 937 
Particular Agencies or Instrumentalities [§§ 497-499) p 937 
1. Fires [§ 497] p 937 
2. Frightening Animals [§ 498] p 939 
3. Accident or Act of God [§ 499] p 939 
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X. CONTRIBUTORY NEGLIGENCE [§§ 500-599] p 940 
A. Nature and Effect [§§ 500-545] p 940 
. In General [§ 500] p 940 
. Definition and Elements [§ 501] p 942 
. Defendant’s Concurrent Negligence Implied [§ 502] p 943 
. Contributory Negligence and Assumed Risk Distinct Doctrines [§ 503] p 944 
. Care Required To Avoid Injury [§§ 504-527] p 944 
a. In General [§ 504] p 944 
-b. Rule with Respect to Use of One’s Own Property [§ 505] p 945 
ce. Knowledge and Appreciation of Danger Essential [§§ 506-510] p 946 
(1) In General [§ 506] p 946 
(2) Duty To Observe and Appreciate Danger [§§ 507-510] p 947 
(a) In General [§ 507] p 947 
(b) Unanticipated Dangers [§ 508] p 950 
(c) Momentary Forgetfulness [§ 509] p 950 
(d) Warnings or Notices of Danger [§ 510] p 951 
. What Constitutes Ordinary Care [§ 511] p 952 
. Reliance on Care of Others [§ 512] p 954 
. Reliance on Assurances of Safety [§ *513] p 956 
. Exposure to Known and Appreciated Dangers [§§ 514-522] p 957 
(1) In General [§ 514] p 957 
(2) Usual or Customary Conduct [§ 515] p 961 
(3) Choice between Alternative Courses |§ 516] p 961 
(4) Conduct in Emergencies [§§ 517-519] p 962 
(a) In General [§ 517] p 962 
(b) Real or Apparent Imminent Danger Required [§ 518] p 965 — 
(c) Person Causing ‘Emergency [§ 519] p 966 
(5) Danger Incurred To Save Life or To Prevent Personal Injury to Others 
[§ 520] p 966 
(6) Danger Incurred To Save Property [§ 521] p 968 
(7) Danger Incurred in Discharge of Duty [§ 522] p 969 
h. Violation of Statutes or Ordinances [§§ 523-525 | p 969 
(1) In General [§ 523] p 969 
(2) Proximate Causation Essential [§ 524] p 970 
(3) Justification or Excuse for Violation [§ 525] p 971 
i. Trespass [§ 526] p 972 
j. Disease or Other Condition of Person [§ 527] p 972 
6. Proximate Cause [§§ 528-529] p 972 
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a. In General [§ 528] p 972 
b. Negligence of Plaintiff Sole Proximate Cause [§ 529] p 976 
7. Effect of Contributory Negligence [§§ 530-538] p 976 
a. In General [§ 530] p 976 
b. Degree of Contribution to Injury [§ 531] p 978 
c. Actions Founded on Breach of Statute or Ordinance [§ 532] p 980 
d. Actions Founded on Willful or Wanton Injury [§§ 533-534] p 980 
(1) In General [§ 533] p 981 
(2) Contributory Willful or Wanton Conduct [§ 534] p 982 
e. Actions Founded on Gross Negligence [§ 535] p 982 
f. Concurrent Negligence of Third Persons [§ 536] p 983 
. Subsequent Negligence Aggravating Injury [§ 537] p 983 
. Statutory Provisions [§ 538] p 983 
8. Doctrine of Last Clear Chance; Humanitarian Doctrine; Doctrine of Discovered Peril; 
Ete. [§§ 539-545] p 984 
a. In General [§ 539] p 984 
b. Basis of Doctrine [§ 540] p 988 
‘¢. Knowledge and Appreciation of Plaintiffs Peril Essential [§§ 541-543] p 989 
(1) In-General [§ 541] p 989 
(2) Imputed Knowledge of Plaintiff’s Peril [§ 542] p 990 
(3) Nature of Plaintiff’s Peril [§ 543] p 992 
d. Care Required upon Discovery of Plaintiff’s Peril [§ 544] p 992 
e. Concurrent Negligence of Plaintiff [§ 545] p 993 
B. Persons under Disability [§§ 546-560] p 995 
1. In General [§ 546] p 995 
2. Persons under Mental Disability [§ 547] p 995 
3. Persons under Physical Disability [§§ 548-550] p 995 
a. In General [§ 548] p 995 
b. Blind Persons and Persons with Defective Vision [§ 549] p 996 
e. Deaf Persons [§ 550] p 996 
4. Intoxicated Persons [§ 551] p 997 
5. Children [§§ 552-560] p 998 
a. In General [§ 552] p 998 
b. Age at Which Contributory Negligence Is Chargeable [§ 553] p 999 
c. Care Required [§§ 554-560] p 1003 
(1) In General [§ 554] p 1003 
(2) Reliance on Care of Others [§ 555] p 1008 
(3) Knowledge and Appreciation of Danger Essential [§ 556] p 1009 
(4) Particular Acts and Omissions [§§ 557-560] p 1009 
(a) Exposure to Known and Appreciated Danger [§ 557] p 1009 
(b) Disregard of Warnings [§ 558] p 1010 
(c) Acts in Emergencies [§ 559] p 1011 
(d) Trespass [§ 560] p 1011 
C. Parent or Custodian [§§ 561-565] p 1011 
1. In General [§ 561] p 1011 
2. What Constitutes Ordinary Care [§ 562] p 1012 
3. Particular Acts and Omissions [§§ 563-565] p 1013 
a. In General [§ 563] p 1013 ' 
b. Permitting Child To Be in Street or Highway [§ 564] p 1014 
ec. Permitting Child To Go on or near Railroad Tracks [§ 565] p 1015 
D. Occupants of Vehicles [§§ 566-572] p 1016 
1. In General [§ 566] p 1016 
2. Reliance on Care of Driver [§ 567] p 1016 
. Duty To Observe and Appreciate Danger {§ 568] p 1017 
. Duty To Warn of Danger [§ 569] p 1017 
. Duty To Protest Negkgence or Unlawful Conduct of Driver [§ 570] p 1018 
. Duty To Leave Vehicle [§ 571] p 1018 
. Riding with Incompetent Driver [§ 572] p 1019 
E. Imputed Negligence [§§ 573-594] p 1019 
1. In General [§ 573] p 1019 
2. Persons Engaged in Common or Joint Enterprise [§ 574] p 1020 
3. Husband and Wife [§ 575] p 1021 
4. Parent and Child [§§ 576-577] p 1022 
a. In General [§ 576] p 1022 
b. New York Rule; Followed in Some Jurisdictions [§ 577] p 1024 
5. Agent or Other Representative [§§ 578-581] p 1025 
a. Master and Servant [§ 578] p 1025 
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b. Custodian of Child and Parent [§ 579] p 1026 
¢. Custodian of Infirm Person [§ 580] p 1027 
d. Bailor and Bailee [§ 581] p 1027 
6. Landlord and Tenant [§ 582] p 1028 
7. Vendor and Purchaser [§ 583] p 1028 
8. Coemployees or Fellow Servants [§ 584] p 1028 
9. Endangered Person and Rescuer [§ 585] p 1029 
10. Occupants of Vehicles [§§ 586-594] p 1029 
a. In General [§ 586] p 1029 
b. Passengers for Hire [§ 587] p 1030 
. Occupants Engaged in Common or Joint Enterprise with Driver [§ a p mia 
. Passengers or Guests in Private Conveyances [§ 589] p 1032 
. Husband and Wife [§ 590] p 1034 
. Master and Servant [§ 591] p 1035 
. Parent and Child [§ 592] p 1035 
. Coemployees or Fellow Servants [§ 593] p 1036° 
Fellow Passengers [§ 594] p 1036 
F. paras Negligence [§§ 595-599] p 1036 
1. In General [§ 595] p 1036 
2. Statutory Provisions [$$ 596-598] p 1038 
a. In General [§ 596] p 1038 . 
b. Statutes Making Right To Recover Dependent upon Comparison of Negligence 
[§ 597] p 1038 
ec. Statutes Merely Diminishing Amount of Recovery [§ 598] p 1039 
» 3. What Law Governs [§ 599] p 1043 
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XI. ASSUMED RISK, INCURRED RISK, ETC. [§ 600] p 1043 


XII. ACTIONS [§§ 601-950] p 1045 
A. Cause or Right of Action [§§ 601-602] p 1045 
1. In General [§ 601] p 1045 
2. Injury and Damage [§ 602] p 1046 
B. Nature and Form of Remedy [§§ 603-604] p 1046 
1. In General [§ 603] p 1046 
2. Trespass or Case [§ 604] p 1046 
C. What Law Governs [§§ 605-607] p 1046 
1. As to Right of Action and Defenses [§ 605] p 1046 
2. As to Remedy and Procedure [§ 606] p 1047 
3. As between Federal and State Courts [§ 607] p 1048 
D. Conditions Precedent [§§ 608-619] p 1048 
1. Demand [§ 608] p 1048 
2. Notice of Injury and Claim [§§ 609-619] p 1048 
a. Necessity [§§ 609-611] p 1048 
(1) In General [§ 609] p 1048 
* (2) EHacuses. [§ 610] p 1049 
(3) Waiver or Estoppel [§ 611] p 1049 
b. Nature and Purpose [§ 612] p 1050 
ce. By Whom Given [§§ 613-615] p 1050 
(1) Im General [§ 613] p 1050 
(2) By Executor or Administrator; Beneficiary [§ 614] p 1050 
(3) By Husband or Wife [§ 615] p 1051 
d. Form and Sufficiency [§§ 616-618] p 1051 
(1) In Generat [§ 616] p 1051 
(2) Commencement of Action as Notice [§ 617] p 1052 
(3) Amended or New Notice [§ 618] p 1053 
e. Service of Notice [§ 619] p 1053 
BE. Defenses [§ 620] p 1053 
F. Parties [§§ 621-625] p 1054 
1. Plaintiffs; Who May Sue [§§ 621-622] p 1054 
a. In General [§ 621] p 1054 
b. Joinder [§ 622] p 1055 
2. Defendants [§§ 623-625] p 1055 
a. In General [§ 623] p 1055 
b. Joinder [§§ 624-625] p 1055 
(1) In General [§ 624] p 1055 
(2) Improper Joinder [§ 625] p 1056 
G. Pleading [§§ 626-707] p 1056 
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1. Declaration, Complaint, or Petition [§§ 626-687] p 1056 
a. Statement of Cause. of Action Generally [§ 626] p 1056 
b. Right To Maintain Action [§ 627] p 1057 ; ; 
c. Ownership, Possession, or Control of Place or Instrumentality Causing Injury 
[§ 628] p 1057 
d. Particular Elements To Be Alleged in General [§ 629] p 1058 
e. Duty of Care of Defendant [§§ 630-643] p 1060 
(1) In General [§§ 630-632] p 1060 
(a) Necessity of Allegation [§ 630] p 1060 
(b) Sufficiency of Allegation [§§°631-632] p 1061 
aa.'In General [§ 631] p 1061 
: bb. As to Degree of Duty Required [§ 632] p 1062 
(2) Relation of Parties [§§ 633-636] p 1062 
(a) In General [§ 633] p 1062 
(b) In Case of Injuries Caused on Defendant’s Premises [§§ 634-636] p 
1063 


aa. In General [§ 634] p 1063 
bb. Sufficiency of Allegations [§ 635] p 1064 
ec. By Machinery or Places Attractive to Children [§ 636] p 1065 
(3) Place of Injury [§ 637] p 1066 
(4) Knowledge of Danger or Defect [§§ 638-640] p 1066 
(a) Necessity of Allegation [§ 638] p 1066 
(b) Sufficiency of Allegation [§§ 639-640] p 1067 
aa. In General [§ 639] p 1067 . 
bb. As to Time of Acquiring Knowledge [§ 640] p: 1069. 
(5) Warning of Danger [{ 641] p 1069 
(6) Duty Imposed by Statute or Ordinance [§§ 642-643] p 1070 
- (a) By Statute [§ 642] p 1070 
(b) By Ordinance [§ 643] p 1070 
£. Breach of Duty, or Negligence [§§ 644-665] p 1071 
(1) Necessity of Allegation [§ 644] p 1071 
(2) Sufficiency of Allegation [§§ 645-663] p 1072 
(a) In General [§ 645] p 1072 
(b) Use of “Negligence” or Equivalent Term [§ 646] p 1074 
(c) General Allegation of Negligence [§§ 647-650] p 1075 
aa. In General [§ 647] p 1075 
bb. When Not Sufficient [§ 648] p 1078 
ce. Sufficiency as against Demurrer, Motion, or Application for Bill 
of Particulars [§§ 649-650] p 1079 ° 
(aa) General Demurrer, or Motion in Arrest [§ 649] p 1079 
(bb) Special Demurrer, Motion To Make Certain, or Applica- 
tion for Bill of Particulars [§ 650] p 1080 
(d) Application of Res Ipsa Loquitur Doctrine [§ 651] p 1082 
(e) Allegation of: Specific Facts [§$ 652-653] p 1082 
aa. When Not Necessary [§ 652] p 1082 + 
bb. When Necessary [§ 653] p 1084 
(f) Effect of Want of Knowledge of Facts [§ 654] p 1084 
(g) Alleging Separate Acts of Negligence [§§ 655-660] p 1085 
aa. In General [§ 655] p 1085. 
bb. In Separate Counts [§ 656] p 1086 
ec. In One Count [§ 657] p 1086 
dd. Common-Law and Statutory Negligence [§ 658] p 1087 
ee. Acts of Two or More Persons [§ 659] p 1088 
' ff. Conjunctive or Alternative Allegations [§ 660] p 1088 
(h) Acts or Omissions through Agent or Servant [§ 661] p 1089 
(i) Degrees of Negligence [§§ 662-663] p 1090 
aa. In General [§ 662] p 1090 
bb. rica es Simple Negligence and Willful Misconduct [§ 663] , 
p . 
(3) Breach of Statutory Duty [§ 664] p 1092 
(4) Negligence in Perfarmance of Contract [§ 665] p 1093 
g. Connection between Negligence Charged and Injury [4§ 666-670] p 1093 
(1) Necessity of Allegation [§ 666] p 1093 
(2) Sufficiency of Allegation [§§ 667-670] p 1094 
(a) In General [§ 667] p 1094 
(b) Alleging Facts Showing Connection [§ 668] p 1095 
(c) Where Several Acts are Charged [§ 669] p 1096 
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(d) As to Concurrent and Intervening Causes [§ 670] p 1096 
h. Allegations as to Injury or Damage [§ 671] p 1097 
i. Willful or Wanton Injury [§§ 672-673] p 1098 
(1) In General [§ 672] p 1098 
(2) General or Special Allegations [§ 673] p 1100 
j. Power of Defendant To Avoid Injury; Humanitarian Doctrine [§ 674] p 1101 
k. Anticipating or Disclosing Defenses [§§ 675-687] p 1103 
(1) In General [§ 675] p 1103 
(2) Disclosing Contributory Negligence [§§ 676-677] p 1103 
(a) In General [§ 676] p 1103 
(b) Effect of Negativing Contributory Negligence [§ 677] p 1104 
(3) Negativing Contributory Negligence [.§§ 678-686] p 1105 
(a) Necessity in General [§§ 678-679] p 1105 
4 ~ aa. Majority Rule [§ 678] p 1105 
bb. Minority Rule [§ 679] p 1107 
(b) Where Complaint Discloses Contributory Negligence [§ 680] p 1108 
: (c) As against Willful or Wanton Negligence [§ 681] p 1109 
(d) Allegation of Want of Knowledge of Defect or Danger [§ 682] p 1109 
(e) Sufficiency of Negativing Allegations [$$ 683-684] p 1110 
aa. In General [§ 683] p 1110 
bb. General and Special Allegations [§.684] p 1110 
(f) In Case of Children [§ 685] p 1111 
(g) Imputed Negligence [§ 686] p 1112 
(4) Negativing or Avoiding Trespass [§ 687] p 1113 
2. Plea, Answer, and Cross Complaint [§§ 688-705] p 1113 
a. In General [§ 688] p 1113 
b. Special Defenses in General [§ 689] p 1113 
c. Contributory Negligence [§§ 690-705] p 1114 
(1) Nature and Effect of Plea [§ 690] p 1114 
(2) When Available [§ 691] p 1115 
(3) Necessity of Special Plea [§§ 692-695] p 1115 
(a) Majority Rule [§§ 692-694] p 1115 
aa. In General [§ 692] p 1115 
bb. Where Plaintiff Negatives Contributory Negligence [§ 693] p 1117 
ce. Where Plaintiff Discloses Contributory Negligence [§ 694] p 1117 
(b) Minority Rule [§ 695] p 1118 
(4) Plea of Contributory Negligence and General Denial [§ 696] p 1118 
(5) Plea That Plaintiff’s Negligence Sole Cause, and General Denial [§ 697] p 
1119 
(6) Sufficiency of Allegation of Contributory Negligence [§§ 698-703] p 1120 
(a) In General [§ 698] p 1120 
(b) General Averment [§ 699] p 1120 
(c) Specific Averment [§ 700] p 1121 
(d) Use of “Negligent” or Equivalent Term [§ 701] p 1122 
(e) Connection between Contributory Negligence and Injury [§ 702] p 1122 
(f£) Alleging Plaintiff’s Negligence as Sole Cause of Injury [§ 703] p 1123 
(7) Particular Applications [§§ 704-705] p 1123 
(a) As to Children [§ 704] p 1123 
(b) As to Imputed Negligence [§ 705] p 1123 
3. Replication or Reply [§§ 706-707] p 1124 
e Necessity or Propriety [§ 706] p 1124 
b. Sufficiency [§ 707] p 1125 
H. Issues, Proof, and Variance [§§ 708-735] p 1125 
1. Matters-To Be Proved [§§ 708-716] p 1125 
a. In General [§ 708] p 1125 
b. Ownership or Control of Premises or Instrumentality [§ 709] p 1126 
c. Acts or Omissions Constituting Negligence [§§ 710-713] p 1126 
(1) In General [§ 710] p 1126 
(2) Where Several Acts or Omissions Alleged [§§ 711-713] p 1127 
(a) In General [§ 711] p 1127 
(b) Where Acts Alleged Conjunctively [§ 712] p 1128 
(c) Acts of Two or More Persons [§ 713] p.1129 
d. Connection between Negligence and Injury [§§ 714-715] p 1129 
(1) In General [§ 714] p 1129 
(2) One of Several Causes [§ 715] p 1130 
e. Freedom from Contributory Negligence [§ 716] p 1130 
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2. Issues Raised by, and Evidence Admissible under, Pleadings [§§ 717-734] p 1130 
a. Under Allegations of Complaint [§§ 717-728} p 1130 
(1) In General [§ 717] p 1130 
(2). As to Negligence [§§ 718-728] p 1131 
(a) In General [§ 718] p 1131 
(b) Under General Allegation of Negligence [§ 719] p 1132 
(c) Under Specific Allegations [§§ 720-721] p 1133 
aa. In General [§ 720] p 1133 
bb. Incidental Facts [§ 721] p 1135 
(d) Under General and Specific Allegations [§§ 722-723] p 1136 
aa. Majority Rule [§ 722] p 1136 
bb. Minority Rule [§ 723] p 1137 
(e) Degrees of Negligence [S$ 724-726] p 1137 
aa. Under General Allegation of Negligence [§ 724] p 1137 
bb. Under Allegation of “Willful,” “Wanton,” or “Gross” Negligence 
[§ 725] p 1138 
ec. Under Allegation of Simple, and of Gross, “Willful, or Wanton 
Negligence [§ 726] p 1139 
(f) Subsequent Negligence; Humanitarian Doctrine [§ 727] p 1140 
(g) As to Injuries [§ 728] p 1140 
b. Under Plea or Answer [§§ 729-734] p 1140 
(1) In General [§ 729] p 1140 
(2) General Issue or General Denial [§§ 730-731] p 1140 
(a) In General [§ 730] p 1140 
(b) Affirmative Defenses [§ 731] p 1141 
(3) As to Ownership and Control of Property or Instrumentality [§ 732] p 
1141 


(4) Contributory Negligence [§§ 733-734] p 1142 
(a) In General [§ 733] p 1142 
(b) Plea of Contributory Negligence [§ 734] p 1143. 
3. Variance in General [§ 735] p 1143 
I. Evidence [§§ 736-849] p 1145 
1. What. Law Governs [§ 736] p 1145 
2. Judicial Notice [§ 737] p 1145 
3. Presumptions and Burden of Proof; Res Ipsa aes [$$ 738-786] p 1146 
a. Presumptions [§§ 738-749] p 1146 
(1) In General [§ 738] p 1146 
(2) Negligence of Defendant [§ 739] p 1148 
(3) Contributory Negligence [§§ 740-748] p 1151 
(a), Presumption as Dependent on Burden of Proof [§ 740] p 1151 
(b) Where Contributory Negligence Is an Afirmative Defense [§§ 741-- 
742] p 1152 
aa. In General [§ 741] p 1152 
bb. Statutory Presumptions; Effect of Statute Changing Burden of 
Proof [§ 742] p 1153 
(c) Where Plaintiff Has Burden of Proving Freedom from Contributory 
Negligence [§ 743] p 1154 
(d) Instinct of Self-Preservation [§§ 744-747] p 1155 
aa. In General [§ 744] p 1155 
bb. Where Contributory Negligence Is an Affirmative Defense [§ 745] 
p 1155 
ce. When Plaintiff Has Burden of Proving Freedom from Contribu- 
tory Negligence [§ 746] p 1156 
dd. Unavailability of Evidence as Condition to Operation of Presump- 
tion [§ 747] p 1158 
(e) Nature, Operation, and Weight of Presumption [§ 748] p 1159 
b. Burden of Proof [§§ 749-761] p 1162 
(1) In General [§ 749] p 1162 
(2) Negligence of Defendant [§§ 750-753] p 1163 
(a) In General [§ 750] p 1163 
(b) Relation of Defendant to Cause of Injury [§ 751] p 1167 
(c) Cause of Injury [§ 752] p 1168 
(d) Injury and Damage Sustained; Aggravation Thereof [§ 753] p 1170 
(8) Contributory Negligence [§§ 754-759 | p 1170 
(a) In General [§ 754] p 1170 
(b) As Affirmative Defense [$$ 755-758] p 1171 
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aa. In General [§§ 755-756] p 1171 
(aa) At Common Law [§ 755] p 1171 
(bb) Under Statutes [§ 756] p 1175 
bb. As Affected by Pleadings [§ 757] p 1176 
ce. As Affected by Plaintiff’s Evidence [§ 758] p 1177 
(c) Absence of Contributory Negligence as Part of Plaintiff’s Case [§ 759] 
p 1182 
(4) Last Clear Chance [§ 760] p 1184 
(5) Comparative Negligence [§ 76044] p 1185 
(6) Assessment of Damages after Default [§ 761] p 1185 
c. Children; Presumption and Burden of Proof [S$ 762-766] p 1186 
(1) Neghgence of Infant us Defendant [§ 762] p 1186 
(2) Contributory Negligence [S$ 763-766] p 1186 
(a) In General [§ 763] p 1186 
(b) Presumptions [§§ 764-765] p 1186 
aa. In General [§ 764] p 1186 
bb. Nature, Weight, and Rebuttal of Presumptions [§ 765] p 1190 
(c) Burden of Proof [§ 766] p 1191 
d. Imputed Negligence [§ 767] p 1192 
‘ e. Res Ipsa Loquitur [§§ 768-786] p 1193 
(1) In General [§§ 768-771] p 1193 
(a) Statement of Rule [§ 768] p 1193 
(b) Nature of Doctrine [§§ 769-770] p 1196 
aa. In General [§ 769] p 1196 
bb. As Evidence of Negligence [§ 770] p 1198 
(ec) Application of Doctrine [§ 771] p 1200 
(2) Conditions Essential to Application of Doctrine; Nature of Proof Required 
[§§ 772-781] p 1204 
(a) In General [§ 772] p 1204 
(b) Superior Knowledge of Defendant as to Cause of Accident [§ 773] p 
1205 


: (c) Absence or Unavailability of Direct Evidence of Negligence [§ 774] p 
6 ; 


(d) Existence and Nature of Duty To Use Care [§§ 775-777] p 1207 
aa. In General [§ 775] p 1207 
bb. As Dependent upon Relationship of Parties [§ 776] p 1208 
ce. Ownership and Condition of Premises [§ 777] p 1209 
(e) Accident or Injury and Proof Thereof [S$ 778-781] p 1210 
aa. In General [§ 778] p 1210 
bb. Cause of Injury [§§ 779-781] p 1212 
(aa) In General [§ 779] p 1212 
(bb) Relation of Defendant to Cause of Injury [§§ 780-781] 
p 1212 
aaa. In General [§ 780] p 1212 
bbb. Management and Control of Injuring Agency 
[§ 781] p 1214 
(3) Operation and Effect of Doctrine [§§ 782-785] p 1216 
(a) In General [§ 782] p 1216 
(b) As Affecting Burden of Proof [§ 783] p 1219 
(c) Rebuttal of Presumption; Necessity, Effect, and Sufficiency of Defend- 
antv’s Haxplanation [§§ 784-785] p 1221 
aa. In General [§ 784] p 1222. 
bb. As Affected by State of Pleading [§ 785] p 1225 
(4) State of Pleading as Affecting Application of Doctrine [§ 786] p 1225 
4, Admissibility [§§ 787-832] p 1228 
a. In General [§ 787] p 1228 
b. Evidence of Particular Matters [§§ 788-832] p 1230 
(1) Manner and Circumstances of Accident or Injury in General [§ 788] p 1230 
(2) Abandonment of Use of Agency or Appliance by Others {§ 789] p 1231 
(3) Acts after the Injury [§§ 790-796] p 1232 
(a) In General [§ 790] p 1232 
(b) Changes, Repairs, and Precautions [§§ 791-796] p 1232 
‘aa. In General {§ 791] p 1232 
bb. To Show Condition at Time of Injury [§ 792] p 1234 
ee. To Show Ownership or Control [§ 793] p 1235 
dd. To Show Cause of Injury [§ 794] p 1235 


ee a r; _ $$? 
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(20) 
(21) 
(22) 
(23) 


(24) 
(25) 
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ee. To Show Practicability of Safeguards or Repairs [§ 795] p 
1236 
ff. In Explanation or Rebuttal [§ 796] p 1236 
Acts or Conduct at or before the Injury [§ 797] p 1237 
Advice as to Use of Agency or Appliance [§ 798] p 1237 
Capacity and Intelligence of Child [§ 799] p 1237 
Complaints or Warnings [§ 800] p 1237 
Condition of Place or Appliance [§§ 801-802] p 1238 
(a) Before Accident [§ 801] p 1238 
(b) After Accident [§ 802] p 1239 
General Custom and Usage [§ 803] p 1241 
Independent Negligent Acts [§ 804] p 1243 
Insurance [§ 805] p 1243 
Intoxication [§ 806] p 1244 
Knowledge of Defect or Danger [§ 807] p 1244 
Other Accidents, Injuries, or Defects [§§ 808-815] p 1245 
(a) Occurrence or Existence [§§ 808-814] p 1245 
‘aa. In General [§ 808] p 1245 
bb. To Show Negligence [§ 809] p 1246 
ce. To Show Existence of Dangerous Place, Method, or Appliance 
- [§ 810] p 1246 : 
dd. To Show Dangerous Character of Place, Method, or Appliance 
[§ 811] p 1246 
ee. To Show Cause of Accident or Injury [§ 812] p 1248 
ff. To Show Knowledge or Notice [§ 813] p 1248 
ge. To Show Failure To Take Precautions [§ 814] p 1250 
(b) Absence [§ 815] p 1250 
Ownership or Control of Injuring Agency [§ 816] p 1251 
Possibility or Impossibility of Accident [§ 817] p 1252 
Precautions against Injury [§ 818] p 1252 
Presence at Place of Accident [§ 819] p 1253 
Previous or Subsequent Care or Negligence [§§ 820-824] p 1253 
(a) Occasional Acts; Specific Instances [§ 820] p 1253 
(b) Habit or Reputation [§§ 821-824] p 1255 
aa. Of Tort-Feasor [§ 821] p 1255 
bb. Of Injured Person [§§ 822-823] p 1256 
(aa) In General [§ 822] p 1256 
(bb) Sobriety [§ 823] p 1257 
cc. Of Place, Method, or Appliance [§ 824] p 1258 
Purpose or Motive [§ 825] p 1258 
Relation to Tort-Feasor [§ 826] p 1258 
Rules and Custom of Employer [§ 827] p 1258 
Statements and Declarations [§§ 828-829] p 1259 
_ (a) In General [§ 828] p 1259 
‘(b) As Part of Res Geste [§ 829] p 1259 
Verdict of Coroner’s Jury or Decision of Magistrate [§ 830] p 1260 
Violation of, or Compliance with, Statute or Ordinance [§ 831] p 1260 


(26) Vis Major; Act of God; Act of Third Person [§ 832] p 1260 
5. Weight and Sufficiency [§§ 833-849] p 1260 ‘ 
a. In General [§ 833] p 1260 
b. Establishment of Actionable Negligence Generally [§ 834] p 1261 
c. Cause of Injury [§§ 835-837] p 1267 
(1) In General. [§ 835] p 1267 
(2) Ownership or Control [§ 836] p 1272 
(3) Personal Participation or Relation to Active Wrongdoer [§ 837] p 1272 
d. Status of Injured Person [§ 838] p 1273 
e. Wanton Injury [§ 839] p 1273 
f. Contributory Negligence [$$ 840-846] p 1273 


— 


In General [§ 840] p 1273 

Direct or Circumstantial Evidence [§ 841] p 1274 

Absence of Evidence as to Care or Lack of Care [§ 842] p 1275 
Equally Balanced Evidence [§ 843] p 1276 

Consideration of Entire Evidence [§ 844] p 1276 

Last Clear Chance [§ 845] p 1278 

Imputed Negligence [§ 846] p 1278 


g. Comparative Negligence [§ 847-849] p 1278 
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J. Trial [§§ 850-946] p 1278 
1. General [§ 850] p 1278 
2. Questions of Law and Fact [§§ 851-898] p 1278 
a. In General [§ 851] p 1278 
b. Defendant’s Negligence [§§ 852-857] p 1279 
(1) In General [§ 852] p 1279 
(2) Depending on Nature and State of Proof [§§ 853-857] p 1286 
(a) In General [§ 853] p 1286 
(b) Conflicting Evidence [§ 854] p 1287 
(c) Uncontroverted Evidence [§ 855] p 1289 
(d) Inferences from Evidence [§§ 856-857] p 1291 
aa. In General [§ 856] p 129] 
bb. Rebuttal [§ 857] p 1298, 
e. Contributory Negligence [§$ 858-870] p 1299 
(1) In General [§ 858] p 1299 
(2) Depending on Nature and State of Proof [§§ 859-862] p 1302 
(a) In General [§ 859] p 1302 
(b) Conflicting Evidence [§ 860] p 1304 
(c) Uncontroverted Evidence [§ 861] p 1304 
(d) Inferences from Evidence [§ 862] p 1306 
(3) Knowledge of Danger in General [§ 863] p 1308 
(4) Duty To Observe Defects, and Precautions against Known Dangers [$ 864] 
Pp 1309 
(5) Acts in Emergencies [§§ 865-866] p 1310 
(a) In General [§ 865] p 1310 
(b) Danger Incurred To Save Life or Property [§ 866] p 1310 
(6) Subsequent Negligence Aggravating In jury [§ 867] p 1311 
(7) Persons under Disability [§§ 868-870] p 1311 
(a) Children [§ 868] p 1311 
(b) Intoxicated Persons [{§ 869] p 1314 
_ (ce) Blind Persons [§ 870] p 1314 
d. Imputed Negligence [§§ 871-873] p 1314 
(1) Husband dnd Wife [§ 871] p 1314 
(2) Owner or Driver of Vehicle and Occupant [§ 872] p 1314 
(3) Parent or Custodian and Child [§ 873] p 1314 
e. Comparative Negligence [§ 874] p 1315 
f. Last Clear Chance or Humanitarian Doctrine [§ 875] p 1315 
g. Proximate Cause [§§ 876-884] p 1316 
(1) In General [§ 876] p 1316 
(2) Depending on Nature and State of Proof [$$ 877-880] p 1319 
(a) In General [§ 877] p 1319 
(b) Conflicting Evidence [§ 878] p 1319 
(ec) Uncontroverted Evidence [§ 879] p 1320 
(d) Inferences from Evidence [§ 880] p 1321 
(3) Consequences That Should Have Been Foreseen,[§ 881] p 1322 
(4) Remote Consequences [§ 882] p 1322 
(5) Concurrent Causes [§ 883] p 1322 
(6) Inevitable Accident [§ 884] p 1323 
h. Weight of Evidence and Credibility of Witnesses [§ 885] p 1323 
i. Effect of Findinas of Fact by Court, or Special Verdict [§ 886] p 1323 
j. Dangerous or Defective Places, Instrumentalities\ and Gionesenns [§§ 887-898] p 1324 
(1) In General [§ 887] p 1324 
(2) Knowledge of Defect or Danger [§ 888] p 1324 
(3) Precautions against Injury [§ 889] p 1325 
(4) Invitees, Licensees, and Trespassers [§ 890] p 1327 
(5) Machinery and Places Attractive to Children [§ 891] p 1327 
(6) Places Open to the Public in General [§ 892] p 1328 
(7) Places Abutting on or near Highway or Path [§ 893] p 1329 
(8) Buildings and Other Structures [§ 894] p 1329 
(9) Elevators, Hoistways, and Shafts [§ 895] p 1330 
(10) Fires and Hot Ashes [§ 896] p 1330 
(11) Dangerous Use and Operation [§ 897] p 1331 
(12) Selling Dangerous or Defective Articles [§ 898] p 1331 
3. Nonsuit [§§ 899-901] p 1331 
a. When Negligence Not Shown [§ 899] p 1331 
b. When Contributory Negligence Shown [§ 900] p 1332 
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ce. When Negligence Alleged Not Shown To Be Proximate Cause [‘ 901] p 1332 
4. Demurrer to Evidence [§ 902] p 1332 
5. Direction of Verdict [§§ 903-908| p 1332 
a. When Negligence Not Shown |§ 903] p 1332 
b. When Negligence Not Shown To Be Proximate Cause [§ 904] p 1333 
¢. When Contributory Negligence Shown [§§ 905-907] p 1333 
(1) Where Burden Is on Plaintiff To Show Due Care [§ 905] p 1333 
(2) Where Burden Is on Defendant To Show Contributory Negligence [§ 906] p 
1334 
(3) Where Rule of Comparative Negligence 'Is in Force [§ 907] p 1334 
a. When Contributory Negligence Shown To Be Sole Cause of Injury [§ 908] p 1334 
6. Instructions [§§ 909-942] p 1334 
a. In General [§ 909] p 1334 
b. Defendant’s Negligence [§§ 910-923] p 1336 
(1) Necessity and Propriety of Charge [§ 910] p 1336 
(2) Definition and Essentials of Negligence [§ 911] p 1336 
(3) Duty of Defendant [§§ 912-915] p 1337 
(a) In General [§ 912] p 1337 
(b) Knowledge of the Defect or Danger [§ 913] p 1338 
(c) Precautions against Injury [§ 914] p 1338 
(d) Invitees, Licensees, and Trespassers [§ 915] p 1339 
(4) Acts of Defendant as Negligence [§ 916] p 1339 
(5) Degrees of Negligence [§§ 917-919] p 1343 
(a) In General [§ 917] p 1343 
(b) Gross Negligence [§ 918] p 1344 
(c) Willful, Wanton, or Reckless Acts [§ 919] p 1345 
(6) As Proximate Cause [§§ 920-922] p 1345 
(a) In General [§ 920] p 1345 
(b) Defining “Proximate” and “Intervening” Cause [§ 921] p 1347 
(c) Concurrent Causes [§ 922] p 1348 
(7) Liability as between Two or More Persons [§ 923] p 1348 
¢. Contributory Negligence [§§ 924-932] p 1349 
(1) Necessity of Presenting Issue [§ 924] p 1349 
(2) Form and Sufficiency in General [§ 925] p 1350 
(3) Care Required [§§ 926-930] p 1353, 
(a) In General [§ 926] p 1353 x 
(b) Time of Exercise [§ 927] p 1353 : 
(c) Persons in Imminent Danger [§ 928] p 1354 
(d) Children [§ 929] p 1354 
(e) Intoxicated Persons [§ 930] p 1356 * 
(4) Degree and Extent [§ 931] p 1356 
(5) As Proximate Cause [§ 932] p 1356 
d. Imputed Negligence [§ 933] p 1357 
e. Comparative Negligence [§§ 984-937] p 1358 
(1) Necessity of Presenting Issue [§ 934] p 1358 
(2) Form and Sufficiency [§§ 935-937] p 1359 
(a) In General [§ 935] p 1359 
(b) Under Comparative Negligence Statutes [§ 936] p 1359 
(c) Under Statute Diminishing Amount of Recovery [§ 937] p 1360 
f. “Last Clear Chance” or “Humanitarian”? Doctrine [§ 938] p 1361 
g. Inevitable Accident [§ 939] p 1362 
h. Presumptions and Inferences [§ 940] p 1362 
i. Burden of Proof [§ 941] p 1363 
j. Degree of Proof; Preponderance [§ 942] p 1365 
7. Verdict and Findings [§§ 943-946] p 13866 
a. In General [§ 943] p 1366 
b. Necessity and Sufficiency of Special Findings of Fact [§ 944] p 1366 
ce. Consistency between Verdict and Findings [§ 945] p 1367 
. d, Responsiveness of Findings to Issues [§ 946] p 1368 
K. Appeal and Error [§§ 947-950] p 1368 
1. In General [§ 947] p 1368 
2. Lstoppel To Allege Error [§ 948] p 1368 
3. Review of Questions of Law and Fact [§ 949] p 1368 
4. Harmless Error [§ 950] p 1371 ‘ 


XIII. CRIMINAL RESPONSIBILITY [§ 951] p 1371 
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CROSS REFERENCES 


Accord and geistaction see Accord and Satisfaction 
§§ 7-9, 71-92. 

Action for negligence: 
Assignability see Assignments §§ 52-55, 58. 
Causing death see Death §§ 36-260. 


Effect of death of party see Abatement and Revival 


§§ 339-389. 
Jurisdiction: 
In general see Courts 15 C. J. p 693; Justices of the 
Peace § 65. 
In admiralty see Admiralty §§ 118-127. 
Local or transitory see Courts § 41. 
Limitation see Limitations of Actions §§ 107 et sea, 
228 et seq, 248 et seq. 


Recoupment, set-off, and counterclaim see Set-Off and » 


Counterclaim [34 Cyc 618]. 
Removal see Removal of Causes [34 Cyc 1211]. 
Writ of review see Review [34 Cyc 1695]. 
Affecting or affording right to: 
Continuance see Continuances §§ 20, 25, 34, 35, 39, 43, 


46, 48, 71-90, 104-138 (civil cases); Criminal Law ' 


§§ 892-910 (criminal cases). 
Costs see Costs §§ 31, 214-217. 


Defense in criminal prosecution see Criminal Law ' 


§ 63; False Pretenses § 49. 
Dismissal or nonsuit 
§§ 110-122. 
Equitable relief against judgment of justice of peace 
see Justices of the Peace § 312. 
Equity jurisdiction see Equity §§ 23, 179-181. 
Estoppel see Estoppel §§ 8, 175-182. 
Injunction see Injunctions § 45. 
Martime lien see Maritime Liens § 23. 


New trial see New Trial §§ 158 et seq, 194 et seq, 217 | 


et seq, 222 et seq. 


Recover under live-stock insurance policy see Live- | 


Stock Insurance §§ 17, 19 


Reformation of instrument see Reformation of In-| 


struments [34 Cyc 948, 949]. 
Set aside judicial sale see Judicial Sales § 162. 
As element of liability for: 


Battery see Assault and Battery §§ 11 (civil), 182° 


(criminal). 


Manslaughter see Momicide §§ 141, 142, 145; Motor 


Vehicles § 1380. 
Nuisance see Nuisances [29 Cyc 1155]. 
Bankruptcy: 
Proof of claim see Bankruptcy § 503. 
Title off trustee to right of action see Bankruptcy 


§ 220. 
Charge of negligence as actionable see Libel and Slander | 


§ 100 
Claim 
§§ 155, 160. 


of exemption against liability see Exemptions 


Compromise and settlement see Compromise and Set- 


tlement § 6. 
Conflict of laws see Conflict of Laws §§ 35-39. 
Constitutional law: 


Guaranty of remedy see Constitutional Law §§ 1100- 


1105. 
Validity of statutes creating and discharging liability 
see Constitutional Law §§ 925, 936-940. 

Contribution see Contribution § 23. f 

Creation or enlargement of liability see Constitutional 
Law §§ 1019-1030. 

Damages see Damages §§ 81-84, 94, 95, 101-104, 116-120, 
127-135, 144-165, 180-201, 221-224, 226-230, 268-271, 
278-277, 284, 286-299, 397-465. 

Discovery see Discovery 18 C. J. p 1054. 

BExcusable neglect as ground for: 

Equitable relief against judgment see Judgments 


730. 
ante, or vacating judgment see Judgments §§ 524, 
525, 670, 674. 


Indemnity against liability: 
In general see Indemnity 31 C. J. p 417. 
Implied contract see Fidelity Insurance § 5; Indem- 
nity §§ 47, 48, 54, 55; Liability Insurance 36 C. J. 
1053. 
Boeaiok lien by neglect see Executions § 368. 
Loss of property through negligence see Fraudulent 
Conveyances § 95. 
Negligence as laches see Equity § 211 et seq. 
Negligence of counsel as ground for: 
Equitable relief against judgment see Judgments 
§ 732; Justices of the Peace § 312. 
New trial see New Trial §§ 161, 169. 
Opening or vacating judgment see Judgments §§ 526, 
+527, 670. 
Writ of review see Review [34 Cyc 1708]. 
Negligence of insured, insurer, or agent: 


In general see Accident Insurance § 123; Fire Insur- 5 


ance § 443; Imsurance §§ 148, 151, 152, 170-172; 
Marine Insurance §§ 302, 306, 328; Title Insurance 
[38 Cye 355]. 

In inserting false answers see Ikife Insurance § 265. 
Of third person see Fire Insurance § 444. ; 
Negligence relating to particular things, instrumentali- 

ties, or persons: ’ 
Acknowledgments §§ 293-300 (false certificate), 
Adjoining Landowners §§ 2-8, 26—28, 50-57, 89. 
Agency, §§ 381-400, 498-503, 532-539, 575, 576. 


[45 Cc. J.—40] 


see Dismissal and Nonsuit : 


Negligence relating to particular things, instrumentali- 
ties, or persons:—Continued : 

Agriculture § 19 (agricultural societies). 

Animals §§ 70-82, 138-140, 155, 158-161, 314-390. 

Apprentices §§ 88, 89. 

Architects §§ 23-25. 

Assignments for Benefit of Creditors §§ 351, 352. - 

Associations §§ 38, 62, 99. 

Asylums § 13. 

Attorney and Client §§ 225-232, 235, 236,°253-263, 291. 

Auctions and Auctioneers §§ 56, 57 

Bail §§ 86 (civil actions), 290 (criminal prosecutions). 

Bailments §§ 57-66, 114 (bailor), 115 (bailee). 

Banks and Banking §§ 167-172, 176, 262, 263, 286, 298, 
331, 332, 660, 877, 978. 

Beneficial Associations § 50. 

Bills and Notes §§ 666-681, 860. 

Bridges §§ 62-114 (injury by bridge), 115-118 (injury 
to bridge). 

Brokers §§ 36, 37, 51-57. 

Building and Construction Contracts § 85. 

Canals §§ 23-33, 44, 45. 

Carriers §§ 81, 82, 94-99, 1038-118, 121-125, 149-152, 
187, 210 (live stock), 79, 88-93, 101, 102, 119, 120, 
129-148, 158-166, 167-186, 188-209, 211-249, 380, 
404-472, 507-623, 840-879 (merchandise), 1154-1164, 
1199-1228, 1294-1528, 1534-1539, 1545 (passengers), 
1540-1544, 1572-1610 (baggage). 

Cemeteries § 34. 

Chattel Mortgages §§ 283, 284. 

Clerks of Courts §§ 86-100 (clerk), 152-154 (deputy 
or assistant). 

Clubs § 12. 

Colleges and Universities §§ 34, 42. 

Collision 11 C. J. p 1004. 

Confusion of Goods § 7. 

Contracts § 249, 

Convicts §§ 18, 19. 

Coroners § 49. 

Seletei one: §§ 310 (promoters), 2829-2861 (corpora- 
ions). 

Counties §§ 132 (county board), 192 (officers), 272- 
276, 361 (county). 

Crops § 12. 

Customs Duties §§ 74, 75 (collector). 

Deeds § 145. 

Depositaries §§ 12-22, 41 (private property), 71-73, 91 
(public moneys). 

Deposits in Court § 34 (custodian). 

District, and Prosecuting Attorneys § 46. 

District of Columbia §§ 52-56. 

Drains §§ 202-205. 

Druggists §§ 44-71. 

Easements § 230. 

Electricity §§ 35-72. 

Eminent Domain § 525 (condemnor). 

Escrows § 24 (depositary).. = 

Estates §§ 87-89 (life tenant). 

Executors and Administrators §§ 563, 576-579, 581, 
583-588, 591, 592, 1739, 1826. 

Explosives §§ 2-49. 

Factors §§ 33, 43-49, 53, 55, 59, 61, 62, 109-111, 135, 
142; 151. 

Fences §§ 38, 51-56. 

Ferries 8§ 54-59, 61-66. 

Finding Lost Goods § 13 (finder). 

Food §§ 90-105. 

Gas §§ 53-78. 

Guaranty §§ 122-135 (principal). \ 

Guardian and Ward §§ 201, 202, 213, 218, 280, 235, 400. 

ay tahoe §§ 287, 302-304, 355, 357, 358, 421-429, 439-— 


Husband and Wife §§ 317-319 (as between husband 
and wife), 410-417, 629 (torts of wife), 418 (joint 
torts), 630 (torts of husband), 683-688, 693, 716-718 
(actions), 

Infants §§ 209, 210. 

Innkeepers §§ 35-79. 

Insane Persons §§ 400 (guardian), 545, 547, 549 (insane 
person), 548 (custodian). 

Insolvency §§ 139-141 (assignee). 

Inspection § 17 (inspector). 

Internal Revenue §§ 244 (officers), 246 (government). 

Joint Adventures §§ 37, 102. 

Joint Stock Companies §§ 37 (members), 50 (officers), 
55 (company). 

Judges §§ 49, 118. 

Judicial Sales § 32 (officer). 

Justices Of the Peace § 34. 

Landlord and Tenamt §§ 550-564 (injury to reversion), 
874-978 (condition of premises). 

Levees and Flood Control §§ 22, 23. 

Livery-Stable and Garage Keepers §§ 38-81 (livery- 
stable or garage keeper), 82, 86—89 (hirer). — . 

Logs and Logging § 124 (boom and driving company), 
152-157 (driving and rafting). 

Lost Instruments § 10. 

Master and Servant §§ 84, 178, 227, 228, 1025-1140 
(servant), 356-360 (physician employed by master), 
381-626, 1141-1445 (master), 644-881 (fellow serv- 
ant), 882-1024 (assumption of risk), 1446-1516, 
1510-1603 (injuries to third persons), 1517-1569 


624 [45 C.J.] 


Negligence relating to particular things, instrumentali- 


ties, or persons :—Continued 


(work of independent contractor), 1604, 1605. (inju- 


ries to servant by third person). 
Militia § 117 (member of militia). 
Mines and Minerals §§ 899-949. 
Mortgages § 637 (mortgagor). 


Motor Vehicles §§ 412-428 (repairman), 466 
facturer), 467 (trespasser), 468 (injury by animals), 
469 (injury by vehicle other than motor vehicle), 
470-580 (defects in public place), 581-1165 (opera- 

(damage to vehicle), 

1187-1202 (races and speed trials), 

place), 1224, 1225 (filling and service station), 1269, . 

1380, 1384, 1448-1462 (as element of offense relating | 


tion of»vehicle), 1166-1186 


to motor vehicle). 


Municipal Corporations §§ 1201 (officers), 1261 (de- | 
1311 (marshal), 
(fire commissioner), 
in charge 
sewer), 1539 (officer in charge of waterworks), 1565: 
(board of education), 
1701-1863 (street or public way), 1864-1885 (abut- 
1886-1924 (sewer, 
drain, or watercourse), 1925-1929 (public building 
and other property), 1952-2080 (action against mu- | 
3896-3944 (use of 


Navigable Waters §§ 73 et seq (bridges), 89 (dams), | 


partment of public works, 
1340 (policeman),. 1456 
(fireman), 1522 (officer 


(park commissioner), 1570 


ter or person causing defects), 


nicipality), 2630 (contractor), 
streets). 

92 (booms), 95 (wrecks). 
New Trial §§ 
Notaries [29 Cyc 1103-1106]. 


Officers [29 Cyc 1442-1445, 1455-1460]. 
Parent and Child [29 Cyc 1637-1653, 1672 (injury to 


child), 1665 (tort of child)]. 


Partnership [30 Cyc 468 (as between partners), 535 


(as to third person) ]. 
Party-Walls [30 Cyc 790, 791]. 


Paupers [30 Cyc 1076 (officer of poor-law district) ]. 
Physicians and Surgeons [30 Cyc 1574-1592]. 

Pilots [30 Cyc 1622 (pilot), 1624 (pilots’ association) ]. 
Pledges [31 Cyc 827, 828 (pledgee), 
Principal and Surety [32 Cyc 78-81, 222 


Prisons [32 Cyc 325, 339]. 
Private Roads [32 Cyc 385]. 


(Railroads [33 Cyc 351-376 (construction and main- 
tenance), 631 (after discharge of receiver), 642, 645, 
647, 696-1404 (operation of trains) ]. 


Receivers [34 Cyc 461]. 


Reformatories [34 Cyc 1008, 1009]. 
Registers of Deeds [34 Cyc 1021-1024]. : 


Religious Societies [34 Cyc 1138]. 


Sales [35 Cyc 63 (signing contract without reading)]. 


Salvage [35 Cyc 746-749]. 


Schools and School Districts [35 Cyc 908, 971 ‘(district 
and district officers), 1109 (teachers)]. 


157 et seq, 171, 194, 222 et seq. 
06 


NEGLIGENCE 


[§ 1 


Negligence relating to particular things, instrumentali- 


_ties, or persons:—Continued 


Seamen [35 Cyc 1244-1246]. 
Sheriffs ae Constables [35 Cye 1612-1754, 1783-2005]. 


Shipping [36 Cyc 106-110 (character), 148-150 (mas- 
ae 66-180 (owner), 236-294 (merchandise), 331— 


343 


(manu- effects) ], 


1206 .(parking 


£335, | 
1465 


of street or: person) ]. 


402] 
States) J. 


(passenger), 


Towns [38 Cyc 631-633. (officer) 
Trusts [39 Cyc 302, 326, 477, 496 
Turnpikes and Toll Roads 


344 (baggage and _ personal 


Slaves [36 Cyc 484]. 

States [36 Cyc 866, 867 (officer), 881 (state). 

Steam [36 Cyc 1261-1269]. : 

Street Railroads [36 Cyc 1425-1427 (construction and 
maintenance), 1468-1647 (operation) ] 

Telegraphs and Telephones 
struction and maintenance), 1649 (injury to lines), 
1665-1697, 1699-1701, 1709-1793 (messages) ]. 

Theaters and Shows [38 Cyc 268-271]. 

Towage [38 Cyc 566-590 (loss or injury to tow), 590 
(loss or injury to tug), 590, 591 (injury to third 


[37 Cyc 1639-1647 (con- 


640, 641 (town) ]. 
(trustee) J. 


[38 Cyc 381-383, 399- 


United States [39 Cyc 714, 715 (officer), 748 (United 
United States Marshals [39 Cyc 821-825]. 


Vendor and Purchaser [39 Cyc 1416 (purchaser) ]. 


Warehousemen [40 Cyc 429-439 (loss or injury of 


goods), 441, 445 (delivery) ]. 


Waters 


665 
canal), 


[40 Cye 571-576, 
natural waters and flooding lands), 
lution of subterranean or percolating waters), 663-— 
(injury to artificial 
807-810 (public service water companies), 
838, 840 (irrigation), 


577-591 (obstruction of 
631, 632 (pol- 
watercourse, ditch, or 


843 (use of water for me- 


chanical and manufacturing purposes), 846 (ice) J. 
Weapons [40 Cyc 872-874]. 


Ey Wier Pha §§ 123-130. 


Wharves [40 Cyc 900 (injuries to wharves), 913-918 
(vessels and persons) ]. 
Negligence under civil law see Modern 


Civil Law 


Release see Release [34 Cyc 1039]. 


Sequestration see Sequestration [35 Cyc 1381]. 
Statute of frauds, negligent representations see Frauds, 


Subrogation: 


Statute of § 74. 
Stipulation see Stipulations [36 Cyc 1279]. 


In general see Subrogation [37 Cyc 394]. 
Of insurer against person causing injury see Accident 


Insurance § 364; Fire Insurance §§ 618-624, 627; 


Insurance § 714; Lhiability Imsurance §§ 114-116; 


Life Insurance § 363; Live-Stock Insurance § 23; 
Marine Insurance §§ 484-487; Motor Vehicles §§ 383, 
384; Plate-Glass Insurance [30 Cyc 1643]. 

Torts see Torts [38 Cyc 408]. : 


I. DEFINITIONS AND DISTINCTIONS* 


[§ 1] A. Negligence. 


which has been defined by the courts, and also 


1. Wing v. Smith, 190 Ill. A. 275, 
280 (“Definitions of negligence by 
courts and text writers are numerous 
and not altogether harmonious. A 
great number of them are found in 
29..Cye, 4157’). 

{a] For various judicial defini- 
tions see the following cases: 

U. S.—Spokane, etc., R. Co. v. 
Campbell, 241 U. S. 497, 36 SCt 683, 
60 L. ed. 1125; San Antonio, etc., R. 
Co. v. Wagner, 241 U. S. 476, 36 SCt 
626, 60 L. ed. 1110; Texas, etc.,! R. 
Co. v. Bigger, 2389 U. S, 330, 36 SCt 
127, 60 L. ed. 310; Davidson SS. Co. 
v. U, S., 205 U..S. 187, 27 SCt 480) 
51 L. ed. 764; Warner v. Baltimore, 
etc., R. Co., 168 U. S. 339, 348, 18 SCt 
68, 42 L. ed. 491; Parrott v. Wells, 
15 Wall. 524, 21 L. ed. 206; Commer- 
cial Pac. Cable Co. v. U. S., 48 Ct. 
Cl. 461; Coast SS. Co. v. Brady, 8 F. 
(2d) 16; Greenley Nat. Bank y. Wolf, 
4 F. (2d) 67; Kaufman Dept. Stores, 
Inc. v. Cranston, 258 Fed. 917, 169 
CCA 637; In re Cunningham, 253 Fed. 
663; Union Pac. R. Co. v. Marone, 
246 Fed. 916, 159 CCA 188; McCarthy 
*v. New York, etc., R. Co., 240 Fed. 
602, 153 CCA 406; The Eli B. Conine, 
233 Fed. 987, 147 CCA 661; Gogol v. 
Baltimore, etc., R..Co., 226 Fed. 224; 
Illinois Cent. R. Co. v. Nelson, 203 
Fed. 956, 122 CCA 259; Northern Pac. 
R. Co. v. Chervenak, 203 Fed. 884, 122 
CCA 178; Canadian Northern R. Co. 
v. Senske, 201 Fed. 637, 120 CCA 65; 


Hart v. Northern Pac. R. Co., 196 
Fed. 180, 116 CCA 12; Sandidge v. 
Atchison, etc., R. Co., 193 Fed. 867, 
113 CCA 6538; Lewis v. Koller, 186 
Fed. 403; Kern y. Snider, 145 Fed. 
327, 76 CCA 201; Southern R. Co. v. 
Stutts, 144 Fed. 948, 75 CCA 588 
[certiorari den 203 U. S. 590, 27 SCt 
77, 51 L. ed. 331]; National Biscuit 
Co. v. Nolan, 138 Fed. 6, 70 CCA 436; 
Denver v. Porter, 126 Fed. 288, 61 
CCA 168; Garnett v. Phoenix Bridge 
Co., 98 Fed. 192, 194 [app dism 110 
Fed. 1007, 49 CCA 672]; Henry v. 
Cleveland, etc., R: Co., 67 Fed. 426, 
427; Zopfi v. Postal Tel. Cable Co., 
60 Fed. 987, 988, 9 CCA 308; Hichel v. 
Sawyer, 44 Fed. 845, 847; King v. 
Cleveland, 28 Fed. 835, 837 [aff 1382 
Un, S295; LOOSCt 90.88 kiwed. 834]; 
Crandall v. Goodrich Transp. Co., 16 
Fed. 75, 11 Biss. 516; Sunney v. Holt, 
15 Fed. 880; Fuller v. Citizens’ Nat. 
Bank, 15 Fed. 875, 878; Ross yv. Chi- 
cago, etc., R. Co., 8 Fed. 544, 2 Mc- 
Crary (235° [aff 112 U.S. 377, 6 SCt 
184, 28 L. ed. 787]; Hodgson vy. Dex- 
ter, 12 FB. Cas. No. 6,565, 1 Cranch 
Teer 109 [aff 1 Cranch 345, 2 L. ed. 

Ala.—Wright v. Richards, 214 Ala. 
678, 108 S 610; Dwight Mfg. Co. v. 
Vaughn, 203 Ala. 462, 83 S 327; 
Looker y. Gulf Coast Fair, 203 Ala. 
42, 81 S 832; Stowers v. Dwight Mfg. 
Co., 202 Ala. 252, 80 S 90; Birming- 
ham R., etc., Co. v. Bason, 191. Ala. 


‘“Negligence’’ is a term | by text-writers, with exceeding frequency,! and 
while all the definitions embody the same general 


618, 68 S 49; Alabama City, etc., R. 
Co. v. Bessiere, 190 Ala. 59, 66 S 
805; Travis v. Louisville, etc., R. Co., 
183 Ala. 415, 62 S- 851; Tennessee 
Coal, ete., Co. v. Smith, 171 Ala. 251, 
55 S 170; Southern R. Co. yv. Carter, 
164 Ala. 108, 51 S 147; Alabama City, 
etc., R. Co. v. Bates, 155 Ala. 347, 46 
Williamson Iron Co. v. Mc- 
Queen, 144 Ala. 265, 40 S 306; Grant 
v. Moseley, 29 Ala. 302; Louisville, 
etc., R. Co. v.’ Harrison, 16 Ala. A. 
609, 80 S 683, 

Ariz.—Morenci Southern R. Co. vy. 
Monsour, 21 Ariz. 148, 185 P 938; Gila 
Valley, etc., R. Co. v. Lyon, 9 Ariz. 
218, 80. P 337 [aff 203 U. S. 465, 27 
SCt 146, 51 L. ed. 276]. 

Ark.—Heinemann vy. Barfield, 136 
Ark. 456, 207 SW 58; Kansas City 
Southern R. Co. v. Drew, 103 Ark. 
374, 147 SW 50; Arkansas, etc., R. 
Co. v. Sanders, 81 Ark. 604, 99 SW 
1109; Hoard v. State, 80 Ark. 87, 92, 
95 SW 1002; Bizzell v. Booker, 16 
Ark. 308. 

Cal.—Steinberger v. California 
Electric Garage Co., 176 Cal. 386, 168 
P 570; Wardlaw v. California R. Co., 
5 Cal. Unrep. Cas. 225, 42 P 1075, 
1076; Marston y. Pickwick Stages, 
Inc., 78 Cal. A. 526, 248 P 930: “Mora 
v. Favilla, 37 Cal. A. 164, 173 P 770; 
Priestley v. Stafford, 30 Cal. A. 523, 
158 P 776; Cooley v. Brunswig Drug 


Co., 30 Cal. A. 58, 157 P 13; Medlin- 


v. Spazier, 23 Cal. A. 242, 137 P 1078; 


*By JosppH WALKER MAGRAUTH (§§ 1-262). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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concept, they differ to a very considerable extent | in the expression of that concept. 


Tognazzini v. Freeman, 18 Cal. A. 
468, 123 P 540; Maxwell v. Fresno 
City, Ri :Co.; 4 Cal..A. 745,89 PP 367. 

Golo.—Colorado Springs, ete., R. 
Co. v. Allen, 55 Colo. 391, 135 P "790; 
ey v. Kerr, 23 Colo. A. 163, 128 

Conn.—Earley v. Hall, 89 Conn. 606, 
95 A 2; Riley v. Consolidated R. Co., 
82 Conn. 105, 72 A 562, 21 LRANS 
880;.Nesbit v. Crosby, 74 Conn. 554, 
51 A 550. 

Del.—Hardesty v. American R. Ex- 
press Co., 32 Del. 66, 119 A 681; Hill 
v. MeKay, 31 Del. 213, 113 A 804; 
Lemmon vy. Broadwater, 80 Del. 472. 
108 A 273; Fahey v. Niles, 30 Del. 
454, 108 A 135; Clayton v. Phila- 
delphia, etc., R. ‘Co., 30 Del. 3438, 106 
A 577; Behen vy. Philadelphia, etc., 
Re Co., 28 Del. 389, 93 A 903; Walls 
v. Windsor, 28 Del. 265, 92 "A 989; 
Neely v. Peoples R. Co., 27 Del. 457, 
89 A 211; Bowen v. Baltimore, etc., 
Steamboat Co., 26 Del. 428, 84 A’ 1022; 
Gatta. v. Philadephia, etc., Et Co,; 25 
Del. 551, 83 A 788; Eaton v... Wil- 
mington City R. Co., 24 Del. 435, 75 
A 369; Valente v. American Bridge 
Cor, 22 Del. 556, 73 A 395; Garrett v. 
Peoples R. Co., 22 Del. 29, 64 A 254; 
Goldstein y. Peoples R. Co., 21 Del. 
306, 60 A 975; Boyd v. Blumenthal, 
19 Del. 564, 52 A 330. 

Fla.—Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 479, 91 S 893; Georgia, 
ete., R. Co. v. Cox, 75 Fla. 714, 79 S 
276; Southern Express Co, v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208; Morris v. Florida Cent., 
etc., R. Co., 43. Fla, 10,.29 S 541. 

Ga.—Seaboard Air-Line R. Co. v. 
Andrews, 140 Ga. 254, 78 SE 925, 
AnnCas1914D 165; Savannah Blectric 
Co. v. Wheeler, 128 Ga. 550, 58 SE 38, 
10 LRANS 1176; Central of Georgia 
Ra Coe. Ve Forehand, 128 Ga. 547, 58 
SE 44; Southern Rs Consy. Chatman, 
124 Ga. 1026, 52 SE 692, 6 LRANS 
283, 4 AnnCas 675; Augusta Southern 
R. Co. v. Snider, 118 Ga. 146, 44 SE 
1005; Columbus v. Ogletree, 96 Ga. 
177, 22 SE 709; McNally v. Savannah, 
éte.,. Re Co., 86 Ga. 262, 12 SE 351; 
Cotchett v. Savannah, etc., RB. acox 34 
Ga. 687, 11 SE 553; Battle v. Pen- 
nington, 14 Ga. A. 56, 80 SE 297; 
Harden y. Georgia R. Co., 3 Ga. A. 
344, 59 SE 1122; Harrell v. Macon, 1 
Ga. A. 4138, 58 SEH 124. ; 

Hawaii.—Ward Vv. Inter-Island 
Steam Nay. Co., Ltd., 22 Hawaii 66. 

Ida.—Strickfaden v. Greencreek 
Highway Dist., 42 Ida. 738, 248 P 456, 
49 ALR 1057. 

Tll.—Wheeler v. Chicago, etc. R. 
Co., 267 Ill. 306, 108 NE 330; Chicago 
Union Tract. Co. v. Giese, 229 [Il. 
260, 82 NE 232; Chicago, etc., R. Co. 
v. Pennell, 94 Ill. 448, 455; Great 
Western R. Co. v. Haworth, 39 Ill. 
346; Moore v. Wabash R. Co., 219 Il: 
Bi te 574 [aff 299 Ill. 596, 132 NE 814]; 
Wing. v. Smith, 190 Ill. A. 275; Chi- 
cago City R. Co. v. Strong, 129 Tl, A. 
511 taft 230 Ill. 58, 82 NE 335]; 
Knickerbocker Ice Co. v. Leyda, 128 
Ill. A. 66; Goddard v. Enzler, 123 Ill. 
A, 108 [aft 222 Tll. 462, 78 NE 805]; 
Illinois Cent. R. Co. v. Behrens, 101 
Till. A. 33; Putney v. Keith, 98 Ill. A. 
285. 

Ind.—Indianapolis, etc., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334; 
Terre Haute, etc., Tract. Co. v. Phil- 
lips, 191 Ind. 374, 132 NE 740; 
dianapolis Tract., etc., Co. v. Hensley, 
186 Ind. 479, 115 NE 934, 117 NE 854; 
Ft. Wayne, etc., Tract. Co, v. Justus, 
186 Ind. 464, 115 NE 585; Curtis v. 
Mauger, 186 Ind. 118, 114 NE 408; 
Shirley Hill Coal Co. v. Moore, 181 
Ind. 513, 108 NE 802; Terre Haute 
MK Hudnut, 112 Ind. 542, 13 NE 686; 
Amick vy. O’Hara, 6 Blackf. 258; Lake 
Erie, etc., R. Co. v. Douglas, 71 Ind. 
A, 567, 125 NE 474; Pittsburgh, etc., 
R. Co. v. Friend, 70 Ind. A. 366, 118 
NE 598; Indiana Union Tract. Co. v, 
Hiatt, (A.) 112 NE 406; Huntington 


iB. Cox 


31; Big Hill Coal Co. v. Abney, 125 


KyL 1566. 


82 S 590; New Orleans, etc., 
‘v. McEwen, 49 La. Ann. 1184, 1196, 22 


-94 AmSR 516, 63 LRA 223; Merrill 


NEGLIGENCE 


Light, etc., Co. v. Spell, (A.) 107 NE 
741; Cleveland, etc., R. Co. v. Starks, 
(A.) 102 NE 279; Evansville, etc., R. 
Cov ve Mats}: 37 "Ind. A. 598, 77 NE 
608; Pittsburgh, ete., R. Co. v. Carl- 
Sot 24 Ind. A. 559, 56 NE 251; Vance 

. Franklin, 4 Ind. A. 515, 30 NE 149. 

ela =e ee v. United Serum 
Co., 202 Iowa 822, 211 NW 419; Wil- 
liams v. Cohn, 201 Iowa 1121, 206 NW 
823; Anderson vy. U. S. R. Administra- 
tion, 197 Iowa 1, 196 NW 584; Stewart 
v. Wild, 196 lowa 678, 195 NW 266; 
Coleman vy. Iowa R., etc., Co., 189 
Iowa 10638, 178 NW 365; Freeby v. 
Sibley, 183 Iowa 827, 167 NW 770; 
Balcom vy. Independence, 178 Iowa 
685, 160 NW 305, LRA1917C 120; 
Fisher v. Cedar Rapids, ete., R. Co., 
177 Iowa 406, 157 NW. 860; Wilmes 
v. Chicago Great Western R. Co., 175 
Iowa 101, 156 NW 877; Bird v. Hart- 
Parr Co., 165 Iowa 542,.146 NW 74; 
Upp v. Darner, 150 Iowa 403, 130 NW 
409, 32 LRANS. 748, annCas1912D 
074; Struble v. Burlington, etc., 'R. 
Co., 128 Iowa 158, 1083 NW 142; De- 
vine v. Chicago, etce., R. Co., 100 Iowa 
692, 69 NW 1042. 

Kan.—-Fabac v. St. Louis, ete., R. 
Co., 119 Kan.,:58,, 237--P)/1019; Root 
v. Topeka R. Co., 96 Kan, 694, 153 P 
550; Hartman v. Atchison, etc., R. 
Co.,. 94 Kan. 184, 146 P 335, LRA 
1915D 563; Denton Vv. Missouri, etc., 
90 Kan. Bis * 2331 CP 4558, 147. 
LRANS 820, AnnCas1915B 639; Taw- 
ney v. Atchison, etc., R. Co., 84 Kan. 
354,114 PB 223;Chicago, etce., R. Co: 
Vv. Lacy, 78 Kan, 622, 97 P 1025;'U. S. 
Express Co. v. Everest, 72 Kan. 517, 
522, 83 P 817; Missouri, etc., R. Co. 
aa orelets 61 Kan. 320, 326, 59° P 

Ky.—Glover v. James, 217 Ky. 572, 
290 SW 3844; Paducah v. Ivey, 196 
Ky. 484, 245 Sw 4; Stull v. Kentucky 
Tract., etc., Co., 172 Ky. 650, 189 SW 
721; Watson, v. Chesapeake, etc., R. 
Co., 170 Ky. 254, 185 SW 852; Gosney 
v. Louisville, ete., R. Co., 169 Ky. 323, 
188 SW 538, LRAI1916E 458; Illinois 
Cent, R. Co; v.. Kelly, 167 Ky. 1745, 
181 SW 875; Louisville, ete., R. Co. 
Vv. Woodford, 152 Ky. 398, 153 SW 
722; Haynes v. Cincinnati, eter, Re 
Co., 145 Ky. 209, 140 SW 176, AnnCas 
1913B (aleks Louisville, etc., R. Co. v. 
See LE 119 SW 382; ‘Cincinnati, etc., 

‘Co. v. Harrod, 132 Ky. .445, 115 
ew Goo: Cincinnati, ete, R. Co. v. 
Evans, 129 Ky. 152, 110 SW 844, 33 
KyL 596; Louisville, etce., R. Co. 
v. Boutellier, 110 SW 357, 83 KyL 
484; Cross v. Illinois Cent. R. Co., 
110 SW 290, 33 KyL 432; Adkisson v. 
Louisville R. Co., 110 SW 284, 33 KyL 
204; Schulte vy. Louisville, ete. R. 
Co., 128 Ky. 627, 108 SW 941, 33 KyL 


Ky. 355, 101 SW 394, 13, KyL 1304: 
Cohankus Mfg. Co. v. Rogers, 96 SW 
437, 29 KyL 747; Cornelius v. South 
Covington, etc., R. Co., 938 SW 648, 
29 KyL 505; Covington Saw Mill, etc., 
Co. v. Drexilius, 120 Ky. 493, 87 SW 
266, 27 KyL 903, 117 AmSR_ 593; 
Cincinnati, etc., R. Co. v. Vaught, 78 
SW 859, 25 KyL 1766; Floyd v. Pa- 
ducah R., etc., Co., 73 SW 1122, 24 
KyL 2364; Louisville, etc., R. Co. v. 
Logsdon, 114 Ky. 746, 71 SW 905, 24 


La.—Prescott v. Central Contract- 
ing Co., 162 La. 885, 111 S 269; State 
v. Dean, 154 La. 671, 98 S 82; Nolan 
v. Illinois Cent. R. Co., 145 ae ae 

az Gov 


S 675, 38 LRA 134, 

Me.—Hatch vy. Portland Terminal 
Co., 125 Me. 96, 131 A 5; Hutchins vy. 
Penobscot, 120 Me. 281, 113 A 618; 
Avery v. Thompson, 117 Me, 120, 103 
A 4, LRA1918D 205, AnnCas1918E 
1122; Leighton v. Wheeler, 106 Me. 
450, 76 A 916, LRA1916F 561; Bow- 
den v. Derby, 97 Me. 536, 55 "A 417, 


v. Bassett, 97 Me. 501, 54 A’ 1102. 


note, 


‘442; 
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Notwithstanding 


Md.—Western Maryland R. Co. v. 
Sanner, 130 Md. 581, 101 A 587 [cer- 
tiorari den 245 U. S. 661 mem, : 
SCt 61 mem, 62 L. ed. 536 mem]; 
Havermale vy. Houck, 122 Md. 82, 89 
A 314; Chambers v. Woodbury Mfg. 
Co., 106 Ma. 496, 68 A 290, 14 LRANS 
383; West Virginia Cent., etc., R. Co. 
v. State, 96 Md. 652, 54 A 669, 61 LRA 
574; Northern Cent, R. Co. v. State, 
29 Md. 420, 96 AmD 545. 

Mass.—Tompkins v. Quaker Oats 
Co., 239 Mass. 147, 131 NE 456; Proc- 
tor v. Dillon, 235 Mass, 538, 129 NE 
265; Bernabeo v. Kaulback, 326 Mass. 
128, 115 NE 279; Fletcher vy. Boston, 
etc., Re Cos vb Allen 9, 79 AmD 695; 


Cayzer v. Taylor; 10 Gray 274, 69 
AmD 317. 
Mich.—Taylor v: Indiana, _ etc., 


Electric Co., 184 Mich, 578, 151 NW 
739, LRA1915E 294; Sonsmith v. Pere 
Marquette R. Co., 473 Mich. 5:052 L388 
NW 347; Allen ae Bainbridge, 145 


Mich. 366, 108 NW 732; Frohlich v. 


Pennsylvania Co., 138 Mich. 116, 122 
101 NW 223, 110 AmSR 310; 
Fowles vy. Briggs, 116 Mich. 425, 74 
NW 1046,:72 AmSR 537, 40 LRA 528. 
Minn. —Loverage v. Carmichael, 
164 Minn: 76, 204 NW 921; Skillings 
v. Allen, 143 Minn, 323, 173 NW 663, 
5 ALR 922; National Farmers’ Bank 
v. Nygren, 141 Minn. 228,.169 NW 
228; McKnight v. Minneapolis St. R. 
.‘Co., 127 Minn. 207, 149 NW 131, LRA 
1916D 1164; Boyd v. Duluth, 126 
Minn. 33, 147 NW 710; Ready Vv. 
Peavy EL Co., 89 Minn, 154, 94 NW 
Lauritsen v. American Bridge 

Co., 87 Minn. 518, 92 NW _ 475. 
Miss.—Alabama, etc., R. Co. v. 
Thornhill, 106 Miss. 387, 63 S 674; 
‘Mississippi Home Ins. Co. v. Louis- 
ee etc., R. Co.,. 70 Miss, 119, :12.S 
Mo.—Jablonowski v. Modern Cap 
Mfg. Co. 312 Mo; \1%3,) 2795 $S Wa i895 
Zitzmann y. Glueck Box Co., 276 sw 
23; State v. Beckham, 267 "SW 817, 
37 ALR 1094; Miller v. Southern Pac. 
‘Co., 266 Mo. 19, 178 SW 885; Benton 
v. St. Louis, 248 Mo. 98, 154 SW 473; 
Reyburn vy. Missouri Pac. R. Co., 187 
Mo. 565, 36 SW 174; Montgomery v. 
Missouri Pacwmk. Co. 181 Mo. 477, 7% 
SW 930; Roddy v. Missouri Pac. R. 
Co., 104 Mo. 234, 15 SW 1112, 24 
AmSR 3338, 12 LRA 746; Ray v. Mar- 
quette Cement Mfg. Co., (A.) 273 SW 
1078; .D’Wolf v. Stix-Baer, etc., Dry 
Goods Co., (A.) 273 SW 172; Bayne v. 
Kansas City, (A.) 253 SW 116; Hunt- 
ington v. Kansas City R. Cos., (A.) 
233 SW 95; Foy v. United R. Cos., 
205 Mo. A. 521, 226 SW 325; Gilbert 
v. Hilliard, (A.) 222 SW 1027; Shafer 
v. St. Louis, etc., R. Co., 201 Mo. A. 
107, 208 SW 145; Cluett v. Union 
Electric Light, etc., Co., (A.) 205 SW 
72; Burns v. Polar Wave Ice, ete.,. 
Co., (A.) 187 SW 145; Whitesides v. 
Chicago, etc., R. Co., 186 Mo, A. 608, 
172 SE 467; Gummerson y. Kansas. 
City Bolt, etc., Co., 185 Mo. A. 7, 171 
SW 959; Cornett v. Chicago, etc., R. 
Co., 184 Mo. A. 463, 171 SW 15; Alex-. 
ander v. Missouri Pac, R. Co., 
Mo. A. 184, 165 SW 1156; 
Golf, etce., R. Co., 177 Mo. ‘A. 269, 164 
Sw 132; Featherstone v. Kansas "City 
Terminal R. Co., 174 Mo. A. 668, 161 
SW 284; Hoel y. Underwriters’ Land 
Co., 173 Mo, A. 557, 158 SW 694; 
Hight v. American Bakery Co., 16 
Mo, A. 431, 151 SW 776; Cole v. Jones, 


‘159 Mo. A. 472, 141 SW 689; Jarrell 


v. Blackbird Block Coal Co., 154 Mo. 
A, 552, 186 SW 754; Feddeck v. St.. 
Louis Car Co., 125 Mo. A. 24, 102 Sw 
'675; Peterson v. Westman, 103 Mo. 
A. 672, 77 SW 1015; Kean v. Schoen- 
ing, 103 Mo, A. 77, 77 SW 335; Groom 
Vv. peor aie by 97 Mo, A. 362, 71 SW 
362, 

Mont.—Harrington v. Butte, etc., R. 
Co., 37 Mont. 169, 95 P 8, 16 LRANS 
395. 

Nebr.—Bauer v. Griess, 105 Nebr. 
381, 181 NW 156; Walker y. Klopp, 99 
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the innumerable judicial definitions of the term, it | has been remarked that ‘‘negligence’’ is not a mere 


Nebr, 794, 157 NW 962, LRAI1916E 
1292; Nocita v. Omaha, etc., RY Coy; 
$9 Nebr. 209, 181 NW 214; Central 
Granaries Co. v. Ault, 75 Nebr. 249, 
106 NW 418, 107 NW 1015; O'Neill v. 
Chicago, etc., R. Co., 66 Nebr. 638, 92 
NW 731, 60 LRANS 443, 1 AnnCas 
Soe Chicago, ete:, R: Co. v. Lager- 
krans, 65 Nebr. 566, 91 NW 358, 95 
NW 2; McGraw v. Chicago, etc., R. 
Co., 59 Nebr. 397, 81 NW 306. 

Nev.—Konig vy. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 
141. 

N. H.—Garland v. Boston, etc., R. 
Cones. N. He b56, 1286. AM 14. 46 
LRANS 338, AnnCas1918E 924; Good- 
ale v. York, 74 N. H. 454, 69 A 525; 
Hewett v. Woman's Hospital Aid 
Assoc., -731ING) Hey /5 56; 04 (A 190)" 7 
LRANS 496; State v. Manchester, 
ete., R. Co., 52 N. H. 528. 

N. J.—Buchanan, ete., Lumber Co. 
v. Hinstein, 87 N.' J. L. 307, 93 A 
716; State v. New York, etc., oR: Co., 
84 N. J. L. 140, 86 A 48; Pennsyl- 
ene Re Co. ‘v. Matthews, 36.N), Vd 

+ vol. 

N. M.—Morstad v. Atchison, etce., 
ReeCos, 123.) Ni MM. “663, 7170" Po 886: 
Thayer v. Denver, etc., R. Co., 21 N. 
M. 330, 154 P 691. 

N. Y.—Reno vy. Bull, 226 N. Y. 546, 
124 NE 144; Morgan v. U. S. Mort- 
gage, etc., Co., 208 N. Y. 218, 101 NE 
871, LRA1915D 741, AnnCas1914D 
462; Uppington v. New York, 165 N. 
Y. 222, 59 NE 91, 53 LRA 550; Unger 
v. .Forty-Second St., ete., Ferry R. 
Co., 51 N. Y. 497; Kelsey v. Barney, 
12 N. Y. 425; Litchfield v. White; 7 
ING AY. 43:83 57 AmD 534; Beatty v. 
McCutcheon, 200 App. Div. 869, 193 
NYS 60; Paul v. Consolidated Fire- 
works Co., 177 App. Div. 85, 163 NYS 
953; Robinson v. Ocean St Co., 162 
App. Div. 169, 147 NYS 310; Childs v. 
White, 158 App. Div., Wo 1427 NYS 
isay Nugent y. Brooklyn Heights R. 
Co., 154 App. Div. 667, 139 NYS 367 
{app dism:209 N. Y. 515 mem, 102 
NE 1107 mem]; Giovagnioli v. Ft. 
Orange Constr. Co., 148 App. Div. 489, 
133 NYS 92; Linick v. Nutting, 146 
App. Div. 265, 125 NYS 938; Toppi v. 
McDonald, 128 App. Div. 4438, 112 
NYS 821 {aff 199 N. Y. 585 mem, 93 
NE 1133 mem]; Bertolami v. United 
Engineering, etc., Co., 120 App. Div. 
192, 105 NYS 90; Sullivan v. Brook- 
ioe Heights R. Co., 117 App. Div. 784, 
102 NYS 982; Adsit v. Catskill Elec- 
tric’R. Co., 88 App. Div. 167, 84 NYS 


393; Wells v. Sibley, 56 Hun 644, 9 
NYS 343; Swan v. Jackson, 55 Hun 
194, 7 NYS 821; Carroll v. New York, 


etc., R Co.) 38 N, ss Super. 571; Peo. 
Vv. Gaydica, 122 Mise. 31 '203 NYS 
243; Franklin F. Ins. Co. vy. Weinberg, 
110 Misc. 644, 181 NYS 15 [aff 197 
App. Div. 576, 188 NYS 610]; Grein 
v. Yohon, 103 Misc. 378, 170 NYS 
178 [aff 187 App. Div. 970 mem, 176 
NYS 901 mem]; Union Transf., etc., 
Co. v. Westcott Express Co., 79 Misc. 
408, 140 NYS 98; Alagna v. Roman 
Baths Co., 169 NYS 995. 

N. C.—De Laney v. Henderson-Gil- 
mer Co.,5192 N. C, 647, 135 SHY 791; 
Malcolm y. Mooresville Cotton Mills, 
191 N. C. 727, 183 SE 7; Boswell v. 
Whitehead Hosiery Mills, 191 N. C. 
549, 132 SE 598; Campbell v. Model 
Steam Laundry, 190 N. C. 649, 130 
SE 638; Baliew v. Asheville, ete., R. 
Co., 186 N. C. 704, 120 SH 334; Moore 
Vv. ‘Chicago Bridge, ete., Works, 183 
NiGe 438 111s SH ene. Daylor® vy; 
Neuse Lumber Co., 173 N.C. 112; (91 
SE 719; Hanes v. Shapiro, 168 N. C. 
24, 84 SE 33; Forsythe v. Zebulon 
Cotton Oil Mill Co., 167 N. C. 179, 83 
Sic 320; McAtee v. Branning Mfg. 
Co.. 166 N. C. 448, 82 SH 857; Alex- 
ander v.. Statesville, 165 N. C. 527, 
81 SE 763; Anderson v. Atlantic Coast 
Line R. Co., 161 N. C. 462, 77 SE 402; 
Pace Mule Co. vy. Seaboard Air Line 
BuiCo. a 60.ANS GC, 215s 7OsSb roles 
Tudor v. Bowen, 152 N. C. 441, 67 


SE 1015, 186 AmSR 836, 30 LRANS 
804, 21 AnnCas 646; Marable v. South- 
ern R. Co., 142 N., G 557, 55 SE 355; 
Fuller v. Atlantic Coast Line R. Co., 
140 N. C. 480, 53 SE 297; Jones v. 
American Warehouse Co., Hie WNC 
546, 51 SE 106; Jones v. American 
Warehouse Co., 137 N. C. 337, 49 SE 
355; Drum v. Miller, 135, N. C. 204, 
47 SE 421, 102 AmSR 528, 65 LRA 
890; Basnight Vv. Atlantic; Stes, OR, 
Co., 111 N. C. 592, 596, 16 SE 323. 

N. D.—Huffman y. Bosworth, 25 N. 
D. 22, 140 NW 672. 

Oh. ‘Payne Vv. Vance, 103  Oh."St. 
59, 1383 NE 85; Schell v. Du Bois, 94 
Oh. St. 93, 113 NE 664, LRAI1917A 
710; Mason v. Moore, 738 Oh, St. 275, 
294, 76 NE 932, 4 LRANS 597; Ker- 
whaker v. Cleveland, etce., R. Co., 3 
Oh, St. 172, 62 AmD 246; Smillie v. 
Cleveland R. Co., 20 Oh. Cir. Ct. N.S. 
302; Gawlack v. Michigan Cent. R. 
CoOL 11 2 Ohe Cir vet 59 5-Ons Cir Dec, 
313; Moulder v. Cleveland, etc., R. 

5 OhS&CP 664, 1 OhNP 361. ° 

Okl.—Haley v. Bowman, 123 Okl. 
48, 251 P 1046; Chicago, etc., R. Co. 
v. Perkins, 115 Okl. 233, 242 P 535; 
Bungardt ‘vy. Younger, 112 Okl. 165, 
239 P 469; Wilson vy. Roach, 101 Okl. 
30, 222 P 1000; Midland Valley R. Co. 
v. Gibson, 94-Okl. 193, 221 PRP 100; 
O’Neil v. Vie, 94 Okl. 68, 220 P 853; 
Oklahoma, ete., R. Co. v. Daniel, 91 
Okl. 249, 217 P 218; Texas Co. v. 
Robb, 88° ‘Ok '150)) 212° > P ee 
Thrasher v. St. Louis, ete., R. Co., 
Okl. 88, 206 P 212; Spencer v. tole 
82. Okl, 280, 200 P 187; St. Louis, etc., 
R. Co. v. Boush, 68 Okl. 301, 174 B 
1036; Lusk v. Wilkes, 70 Okl. 44, 172 
P 929, LRA1918E 513; Wichita Falls, 
etc., R. Co. v. Cover, 65 ORT TTS, 164 
P 660; Folsom-Morris Coal Min. Co. 
v. De Vork, 61 Okl. 75, 160 P 64, LRA 
1917A 1290; New York Plate Glass 
Ins. Co. v. Wright, 61. Okl. 47, 160 
P 54; Chicago, ete., R. Co. v. Barton, 
59 Ok. 109, 159 P'°250: Prickett: ‘v. 
Sulzberger, etc., Co., 57 Okl. 567, 157 
P 356; Chicago, etc., R. Co. v. Pitch- 
ford, 44 Okl. 197)°143 P.1146;*'St. 
Louis, etc., R. Co. v. Model Laundry, 
42 Okl. 501, 141 P 970; Chicago, etce., 
R. Co. v. Moore, 36 Okl. 450, 129 P 
67, 483 LRANS 701; Smith vy. Acme 
Milling Co., 34 Okl. 439, 126 P 190; 
Midland Valley R. Co. v. Bailey, 34 
Okl. 193, 124 P 987; Ladow v. Okla- 
homa Gas, etc., Co., 28 Okl. 15, 119 
P 250. 

Or.—Brady v. Oregon Lumber Co., 
118 Or. 15, 245 P 732, 45 ALR 812: 
Brady v. ‘Oregon Lumber Co., 117 
Or, 188, 243 P 96, 45 ALR 812; Ever- 
ding v. Toft, 82 Or, 1, 150 P TOT, 
160 P 1160; Haynes Vv. Oregon-Wash- 
ington R., etc., Con) 7% Or.236,. 150 
P 286; Lang v, Camden Iron Works, 
77 Or, 187, 146 P 964; Pilson vy, Tip- 
Top Auto Co., 67 Or. 528, 136 P 642; 
Brown v. Oregon-Washington R., etc., 
Co., 63 Or. 396, 128 P 38; Petersom v. 
Standard Oil Co., 55 Or. 511, 106 P 
337, AnnCas1912A 625; Shobert v. 
May, 40 Or. 68, 66 P 466, 91 AmSR 
453, 55 LRA 810. 

Pa.—Fitzpatrick v. Penfield, 267 Pa, 
564, 109 A 658; Hoffman v. Philadel- 
phia Rapid Transit Co., 214 Pa, 87, 
63 A 409; Anderson v. Hays Mfg. Co., 
207 Pa. 106, 56 A 345, 68 LRA 540; 
Jones v. Harris, 186 Pa. 469, 40 A 
791; Wellman y. Susquehanna Depot, 
167 Pa. 239, 81 A 566; Philadelphia, 
ete., R.' Co. v. Stinger, 78 Pa. 219; 
Frankford, ete., Turnp. Co. vy. Phila- 


delphia, etc., R. Co.,. 54 Pa. 845, 98 
AmD 708; Berreski v. Philadelphia 
Electric Co, 62 Pa. Super. 62; 


Schimmack v. Washington, ete. R. 
Co., 338 Pa, Saper. 653; Schwindt v. 
Lehigh Water Co., 33 Pa. Super. 23; 
Mardo y. Valley Smokeless Coal Co., 
3 Pa. Dist. & Co. 94 [aff 279 Pa. 209; 
123 A 779]; Witmer v. Pennsylvania 
R.'Co,, '30 Pa.) Dist.© 142° Roop: yi 
Gross, 25 Pa. Dist. 581; Wenlock y. 
Philadelphia, 18 Pa. Dist. 229; Spear 


Granite’ Co., 


v. Philadelphia, 5 Pa. 
Co. 393. 

Philippine —U. S. v. Barias, 23 
Philippine 434. - 

R, I.—Donahue v. A, Sherman’s 


Sons Co., 39 R. I, 373, Rg ‘A 109, LRA 


ete:, “R= Cox, 


1917A 76; Vizacchero v. Rhode Is- 
land’ Go.,. 26 -R.' I. 392; 59) Ay 105; *69 
LRA 188 


S. C—Davis v. Southern R. Co., 68 
S. C. 446, 47 SE 723; Kirby v. South- 
ern R. Go., 63. S. C. 494, 41 SE 765; 
Bodie v. Charleston, etc., Ren COs o- 
S. C. 468, 39 SE 715. 

Tenn.—Jones v. Jones, 150 Tenn. 
554, 266 SW 110; Tally v. Ayres,’ 3 
Sneed 677. | 

Tex.—Collins v. Pecos, etc., R. Co., 
110° Tex. 577, 212 SW 477, 222 Sw 
156; Parks v. San Antonio Tract. Co., 
100 Tex. 222, 94 SW 331, 98 SW 1100; 
Missouri, etc., R. Co. v. Parrott, 100 
Tex, 9;)'92 *SW'7955* Martin vy, "Texas; 
6te/,7R. Coy 87 Rex. 175526) Swe 10az 
McDonald vy. International, etc., R. 
Co., 86 Tex. 1, 22 SW 939, 40 AmSR 
803; Southern Cotton Press, etc., Co. 
v. Bradley, 52 Tex.’ 587; Texas, etc., 
R. Co. v. Murphy, 46 Tex. 356, 26 
AmR 272; T. J. Mansfield Constr. Co. 
v. Gorsline, (Commn. A.) 288 SW 
1067; Lancaster v. Carter, (Commn. 
A.) 255 SW 392; Louisiana Fy CLC: 
Co. v. Smith, (Civ. A:) 285 sw’ 1104; 
Lancaster v. Hall, (Civ. A.) 277 Sw 
776; Galveston, ete.; Ho CoL Vv LvOKRG, 
(Civ. A.) 275 SW 463; Wichita Val- 
ley R. Co. v. Meyers, (Civ. A.) 248 
Sw 444; Citizens’ Nat. Bank v. Rat- 
cliff, (Civ. A.) 238 SW 362; Galves- 
ton, 6te:;; R.°Cor v. Harris; (Civ. A.) 
211 SW 255; Houston, etc., Re Contry; 
Roberts, (Civ. A.) 201 SW 674; Wall- 


ing v. Houston, éte./(R? Cos (Civ. A.) 
195 SW 232; Consolidated Kansas 
City Smelting, etc. Co. v. Schulte, 


(Civ. A.) 176 SW 94; St. Louis South- 
western R. Co. v. 'Freles, (Civ. a) 
£66 SSW Ohi" Gulf) ete: i R. MGo, 
Drahn, (Civ. i; 163 SW 330; Yellow 
Pine Paper Mill Co. v. Wright, CELY. 
A.) 154 SW 1168; Freeman v. Nathan, 
(Civ. A.) 149 Sw 248; Furst- Edwards 
v. St. Louis, etce., R. Cont (Clive At 
146 SW 1024; Marshall, ete., Ro Co: 
v. Petty, (Civ. A.) 145 SW 1195; 
Missouri, ete., R. Co. v. Byrd, 58 Tex. 
Civ. A. 609, 124 SW 738; Southworth 
Vv.) Pecos? ete: "Ri Co,3 CCivees aids 
SW 861; International, etc., R. Co. v. 
Trump, 42 Tex. Civ. ‘A. 536, 94 SW 
903, 98 SW 1101; Houston, eter gare. 
Co. v. Beard, 42 Tex, Civ AS 427, 93 
SW 532; St. Louis Southwestern R. 
Go, Vi: Connally, (Civ. A.) 93 SW 206; 
St. Louis Southwestern R. Co. v. 
Dixon) (Civ. :A.) 94. SwWr626,"627- 
Gulf, ete, "RY Cok “vi Hays! 40 Tex. 
Civ. A. 162, 89 SW 29; Rapid Transit 
R. Co. v. Miller, (Civ, A.) 85 SW 
439; Houston, ete., R. Co. v. Brown, 
37 Tex. Civ. A. 595, 85 SW 44; Mis- 
souri, etc., R. Co. v. O'Connor, (Civ. 
A.) 78 Sw 374; Meadows v. Trues- 
dell, (Civ. A.) 56 SW 932; Galveston, 
etc., R. Co. v. Simon, (Civ. A.) 54 SW 
309; San. Antonio, etc, R. Co. v. 
Green, (Civ. A.) 49 SW 672; Irvin v, 
Gulf, ete. R. Co. (Civ. A.) 42 SW 
661; Texas, ete:, Ret Co. vi Carlin 13 
Tex. Civ. A. 505, 36 SW 1003; Galves- 
ton, ete.. R. Co. v. Waldo, (Civ. A.) 
32 SW 783, 784. 

Utah.—Smalley v. Rio Grande 
Mee gar a R.. Co., 34. Utah ° 423, 93-P 

Vt.—Barclay vy. Wetmore,  etce., 
92° Vtr_ 195,102 AN '493. 
Van Dyke y. Grand Trunk R. Co., 34 
Vt. 212, 78 A 958, AnnCas1913A 640: 
Corbin v. Grand’ Trunk R. Cor 18 
Vt. 458, 68 A 188; Hale v. Grand 
Trunk R. Co., 60 Vt. 605, 612) 15° A 
ane hgh LRA 178; Barber vy. Hissex, 27 


2. 

‘ve-Adaington v. Guests River 
Coal _ Co., 130 Va. 584, 108 SE 695: 
Du Pont deNemours v:. Taylor, 124 
Va. 750, 98 SE 866; Darby Coal Min. 


‘Cow Vv. Shoop, 116 Va. 848, 83 SE 412; 


Yor later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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technical term but a word of well-known meaning,? 
but it is also true that many of the definitions go 
beyond the ordinary meaning of the word and in- 
clude elements which would tend to make the term, 
Among definitions 


as so defined, a technical one.® 


Interstate R. Co. v. Tyree, 110 Va. 
38, 65 SH 500; Smith v. Norfolk, etc., 
Tract. Co., 109 Va. 453, 638 SE 1005: 


Chesapeake, etc., R. Co. v. Farrow, 
106 Va. 137, 55 SE 569, 10 AnnCas 
12; Mason v. Post, 105 Va. 494, 54 


SE 311, 11 LRANS 1038; Danville Ri 
etc., Co. v. Hodnett, 101 Va. 361, 43 
SE 606. 

Wash.—Kavafian v. Seattle Base- 
ieee Club Assoc., 

TO: ek a 679: Reeve v. Northern 
Pac. R. Co., 82 Wash. 268, 144 P 63, 
LRA1915C 37; Herrick v. Washington 
Water Power Co., 75 Wash. 149, 134 
P 934, 48 LRANS 640. 

iW. Va.—Hamrick v. McCutcheon, 
101 W. Va. 485, 133 SE 127; Dumphy 
v. Norfolk, etc., R. Co., 82 W. Va. 123, 
95 SE 863, 10 ALR 1152: Williams 
v. Belmont Coal, etc.,'Co., 55 W. Va. 
84, 46 SE 802; Sebrell v. Barrows, 36 


W. Va. 212, ASE 996; Blaine v. 
Chesapeake, ete., R. Co., 9 W. Va. 
252. 


Wis.—Blazic v. Franzwa, 179 Wis. 
260, 191 P 572; Johnson v. Prideaux, 
176 Wis. 375, 187 NW 207; Bonnell 
_v. Chicago, ete., R. Co., 158 Wis. 153: 
147 NW 1046; Jensen v. Wisconsin 
Cente R.4Co., 145 Wis. 326, 128 NW 
982; Hasbrouck v. Armour, 139 Wis. 


$57,,.121, NW_ 157, 23 LRANS aye 
Johnson v. Chicago, ease RS: Coif 
Wis. 529, 532, 5 NW. 8 

Eng.—Hyman Val Nye; 6-0.) Bia be 


aes Smith v. London, sare Ri.Co., 
i Bp rie et Se 102 [aff L. RO Cit 
~14, as ERC 736];. Grill v. General 
Tron Screw Collier Co., Ltd., L. R. 1 
Cc. P. 600, 612; Vaughan v. Taff Vale 
R-Co.; 5 H. & N. 679, 157 Reprint 
‘sod, i ERC 296; Wilson v. Barry 
Co., Ree, S439) 

Alta.—Quast v. Grand Trunk Pac. 
R. Co., 9 Alta. L. 496, 28 DomLR 343, 
34 WestLR 540, 10 WestWkly 671. 

Man.—Doble v. Canadian Northern 
R. Co., 26 Man. 286, 27 DomLR 115, 
19 CanRCas 312, 34 WestLR 298, 10 
WestWkly 427. 

N. S.—McLean v. Rhodes, etc., Co., 
46 N. S. 491, 10 DomLR 791. 

Ont.—Sullivan v. McWilliams, 20 
Ont! A: 627, 

Que.—Payette v. Canadian North- 
ern Quebec R. Co., 50 Que. Super. 64. 

Austr.—Victoria State Sav. Bank 
v. Permewan, etc. Co, Ltd, 19 
Austr. C. L. R. 457. 

2. Edelmann y. St. Louis Trans- 
fer Co., 3 Mo. A. 503, 506 (‘‘the word 
‘negligence’ is not a merely technical 
term. It is an English word of well- 
known meaning...and the fact 
that under certain circumstances 
courts of law have to decide what 
constitutes negligence does not de- 
stroy the popular character of the 
word’’). 

8. See cases infra notes 29-32. 

4. U. S—Miller v. Union Pac, R. 
Co., 17 Fed. 67, 5 McCrary 300. 

Cal.—Bacon v. Kearney Vineyard 


Syndicate, 1 Cal. A. 275, 277, 82 P 
84. 

Del.—Sund v. Wilmington, etce., 
Tract. Co., 31 Del, 328, 114 A 281; 


Wollaston v. Stiltz, 31 Del, 
A 198; Tobias v. Peoples R. Co., 26 
Del. 59, 80 A 358; Butler v. Wilming- 
ton City R. Co., 25 Del. 262, 78 A 
ar Campbell v. Walker, 25 Del. 41, 
A 601; Benson v. Wilmington City 
aL Co, 24 Del. 202, 75 A 793; Short 
v. Philadelphia, ete., R. Co., 23 Del. 
108, 76 A 363; Lenkewicz v. Wilming- 
ton City R. Go., 23 Del. 64, 74 A 11; 
Bowring v. Wilmington Malleable 
Iron, Co., 21 Del. 594, 66 A 369; Gold- 
stein v. Peoples R. Co., 91. Del. 306, 
60 A 975; Mac 
ete, R. Co., 21 Del, 52,:62 A 898; 
Prisco v. Wilmington City R. Co., 
Del. 527, 57 A 906; Boudwin v. Wil, 
mington City R. Co., 20 Del. 381, 60 
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A 865; Adams v. Wilmington, etce., 
Electric IR... Co:;19 Deles 522; 5135.52 
A 264; Neal v. Wilmington, etc. R. 
Coy: 19: Del... 467, 153) A. 338: Knopf 
v. Philadelphia, etc.,” R. Co., 18 Del. 
392, 46 A 747; Murphy vy. Hughes, 17 
Del. 250, 40 A 187; Quinn v. Johnson 
Forge Co., 14 Del, ‘338, 32 A 858. 
Ga.— Western, ete, °R:.Co! Vv. Bus- 
sey, 95 Ga. 584, 597, 23 SEH 207. 
Ind.—Citizens’ St. “R:* Co, *v. ' Hoft- 


| bauer, 23 Ind. A. 614, 56 NE 54. 


Ilowa.—Zellmer v. Hines, 196 Iowa 
428, 192 NW 281; Hanley v. Ft. Dodge 
Light, etc., Co., 133. Iowa 326, 107 
NW 593, 594, 110 NW 579; Hill v. 
Glenwood, 124 Iowa 479, 481, 100 NW 
522; Jerolman v. Chicago, etc., R&Co., 
108’ Iowa 177, 78 NW 855. 

Ky. —Cincinnati, SEC..o% REOCOn WE 
Evans, 129 Ky. 152, 110 SW 844, 33 
KyL 596; Dorris v. ‘Warford, 124 Ky. 
768, 100 SW 312, 30 Kyl 963, 9 
LRANS 1099, 14 AnnCas 602; Mills 
V. Louisville, etch sR aiCos 116 Ky. 
309, 315, 76 SW 29, 25 Kyl 488; Gor- 
man v. Louisville R. Co., 72 Sw 760, 
24 KyL 1938; Illinois Cent: R. Co. v. 
Coleman, 59 SW 13, 22 KyL 878; Mills 
Vv. Louisville, etc., R. Co., 116 Ky. 309, 
76 SW 29, 25 KyL 488; McLaughlin 
v. Louisville Electric Light Co., 100 
Ky. 173, 37 SW 851, 18 KyL 693, 34 
LRA 812. 

Me.—Simonton vy. Loring, 68 Me. 
164, 166, 28 AmR 29. 

Mich.—Woods v. Chalmers Motor 
Co., 207 Mich. 556, 175 NW 449; 
Montgomery vy. Muskegon Booming 
Co., 88 Mich. 633, 641, 50 NW 729, 
26 AmSR 308. 

Mo.—Peterson v. St, Louis Tran- 
sit Co.,. 199 Mo. 331, 97. SW 860; 
Murray v. St. Louis Transit Co., 176 
Mo. 183, 75 SW 611; Lamb v. Missouri 
Pac. R. Co., 147 Mo. 171, 182, 48 SW 
659, 51 Sw 81; Stanley v. Union De- 
pot R. Co., 114’ Mo. 606, 21 SW 832. 
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rie 23 App. Div. 451, 454, 48 NYS 


N. C.—Jones v. American Ware- 
house Co., 138 N. C. 546, 51 SE 106. 
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275, 76 NE 932, 4 LRANS 597, 4 Ann 
Cas 240; Johnson v. State, 66 Oh. St. 
59. 67, 68 NE 607, 90 AmSR 564, 61 
LRA 277. 

Okl.—Prickett v. Sulzberger, 
Co5 57 Ok 56:7, 57 RP. 856: 

Pa.—Wellman v. Susquehanna De- 
pot, 167 Pa. 239, 31 A 566; Weaver v. 
Iselin, 161 Pa. 386, 29 A 49; Swentzel 
v. Penn Bank, 147 Pa. 140, 223 A 405, 
30 AmSR 718, 15 LRA 305; Penn- 
sylvania R. Co. v. Coon, 111 Pa. 430, 
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Co., 107 Pa. 8, 11, 52 AmR 468; Le- 
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ete, R. Co.,/3 Phila. 76,78) 

S. C.—Bridger v. Asheville, ete., R. 
Co.,; 25.8. Cri 245-531: Couchv. Char- 
Lotte, Ste.) aR, ‘Coy 2208, C2557: 

Tex.—Houston, ete., R. Co. v. Mi- 


etc., 


lam, (Civ. A.) 58 SW 735; San An- 
tonio, etc., R, Co.'’v. Manning, 20 
Tex, Civ. A:..504, 506, 50,-SW 177% 


Texas, etc., R. Co. v. Buckalew, (Civ. 
A.) 34 SW 165, 166; San Antonio, etc., 
R. Co. v. Gillum, (Civ. A.) 30 SW 697 
[aff 31 SW 356]; San Antonio St._R. 
Gow. Watzlavzick, (Civ. A’) 28) Sw 
115; Missouri, etc., R. Co. v. Pfluger, 
(Civ. A.) 25 SW 792; Texas Cent. R. 
Co. v. Rowland, 3 Tex. Civ. A. 158, 
22 SW 134. 

Wis.—Jensen v. Wisconsin Cent. 
R. Co.; 145 Wis. 326,°-128 NW 982; 
Hackett v. Wisconsin Cent, R. Co., 
141 Wis. 464, 124 NW 1018; Decker 
vy. MecSorley, 116 Wis. 6438, 646, 93 
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| which express merely the colloquial meaning of the 
negligence 
able character of the act or omission are: Want of 
ordinary care;* absence of ordinary care;° failure 
to exercise ordinary care;® want of due care;’ ab- 


”? without reference to the action- 


NW 808. 

5. Louisville, ete., R. Co. v. Still- 
well, 142 Ky. 330, 134 SW 202; Woods 
v. Chalmers Motor Co., 207 Mich. 
056, 175 NW 449; Decker v. McSor- 
ley, 116 Wis. 643, 93 NW _ 808. 

6. U. S.—International Mercantile 
Mar. Co. v. Smith, 145 Fed. 891, 76 
CCA 423. 


Conn.—Riley v. Consolidated R. 


Cos, on82seConn... 405; 72) Astb6 2, 220 © 
LRANS 880. : 

Del.—Bowen v. Baltimore,  etce., 
Steamboat Co., 26 Del. 428, 84 A 
1022; Tobias v. Peoples R. Co., 26 
Del. "59, 80 A 358. 


Towa. —Hanley v. Ft. Dodge Light, 
etc., Co., 133 Iowa 326, 107 NW 593, 
110 NW 579. 

Ky.—Simpson y. Louisville, etc., 
Rij Cou, 207' Ky.:'623, 269) -Sw 749. 
Nebo Coal Co. v. Barnett, 167 Ky. 170, 
180 SW 79; Carter Co. v. Cox, 159 
Ky. 711, 169 SW 472; Chicago Veneer 
Co. W Jones, 143 Ky. 21, 135 SW 430; 
Creamer v. Louisville R. Co., 142 Ky. 
340, 1384 SW 1938; Louisville, ete., R. 
Co. v. Roth, 130 Ky. 759, 114 SW 
264; Cincinnati, etc., R. Co. v. Evans, 
129° Ky. 152 e #10 Sw 844, 33 KyL 
596; Louisville, ete. oR Co. v. Josh- 
lin, "110 SW aSZ oS "KyL 513; Louis- 
ville, etc., ‘Ri Co. v. Boutellier, 110 
SWw rk, 33 KyL 484; Nashville, etc., 
R. Co. v. Russell, 129 Ky. 14, 110 
SW 317, 33 KyL 4475 Cross v. Illi- 
nois Cent. R. Co., 110 Sw 290, 33 Kyl 
432; Adkisson v. Louisville, ete. R. 
Co., 110 SW 284, 33 KyL 204; Louis- 
Ville, etc., R. Co. v. Lucas, 98 SW 398, 
99 SW 959, 30 KyL 359, 539; Louis- 
ville, etc., Co. v. Logsdon, 114 Ky. 
746, 71 Swe 905, 24 KyL 1566. 

Mich.—Sonsmith v. Pere Marquette 


R. Co.) (273 2 Mich. 9 57, 138) NiWals4ay 
ee den 175 Mich. 675, 141. NW 


Minn.—Boyd v. Duluth, 126 Minn. 


33, 147 NW 710 


Mo. —Reyburn v. Missouri Pac. R. 
Co., 187 Mo. 565, 86 SW 174; Moore 
v. Lindell R. Co., 176 Mo. 528, 13 
SW 672: Gilbert v. Hilliard, (A.) 222 
SWw 1027. 

N. H.—Hewett v. Woman’s Hospi- 
tal- Aid Assoc., 738 N. H. 556, 64 A 
190, 7 LRANS 496. 

N. C.—Getsinger v. Corbell, 188 N. 
C. 553, 125 SE 180; Anderson v. At- 
lantic Coast Line R. Cos 16 ENE: 
462. 77 SE 402. 

Oh.—Johnson y. State, 66 Oh. St. 
59, 63 NE 607, 90 AmSR 564, 61 LRA 
277; Torbet v. Young, 24 Oh. Cir. Ct. 
N. Ss. 97, 836 Oh. Cir. Ct. 245; Gawlack 
v. Michigan Cent. R. Co., 11 Oh. Cir. 
Ct. 59, 64, 5 Oh. Cir. Dec. 313. 

Tex.—Martin Ve Texas; rete; Ri Co., 
87 Tex. 117, 26 SW 1052; ‘Wichita Val- 
ley R. Co. v. Meyers, (Civ. A.) 248 


'SW_ 444; Gulf, etc., R. Co. v. Hays, 


40 Tex. Civ. A. 162, 89 SW 29; Galves- 
ton; ete. .R. Co. “vs | Hubbard, $3 Tex. 
Civ. A. 343, 76 SW 764. 

Va.—Smith v. Norfolk, ete., Tract, 
Co., 109 Va, 453, 63 SEH 1005. 

7. Dé 1.—Kemp v. McNeill Cooper- 
age Co., 30 Del. 146, 104 A 639; Sein- 
inski v. Wilmington Leather Co., 26 
Del. 288, 83 A 20. 

Kan.— Weir v. Herbert, 6 Kan. A. 
596, 51 P 582. 

Me.—Raymond v. Portland R. Co., 
100 Me. 529, 62 A 602, 3 LRANS 94. 

N. G—Helms v. Citizens’ Light, 
ete., (Co.,. 192 N. CG. 784, 136 9Sm 9: 


-Moore v. Chicago Bridge, etc., Works, 


183 N. C. 438, 111. SE 776. 

Pa.—Welch v, Carlucci Stone Co., 
215 Pa, 34, 64 A 392, 7 AnnCas 299; 
Matulys  v. Pane char ete., Coal, 
ete., Co., 201 Pa. -20, Se 

S. C.—wWofford v. ae Cotton 
Mills, 72 S. C. 346, 51 SE 918; Carter 
v. Columbia, etce., R. Coe) S$. ¢c. 26, 


45° AmR 754, 
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sence of due care;® absence of due care under the 
circumstances;? absence of proper care under the 
circumstances;'° want of due and proper eare;1 
want of reasonable care;!*? failure to exercise rea- 
sonable care;1* want of care required by the cir- 
cumstances;'* want of due diligence;!® want or 
absence of diligence;'® want of care and diligence;1* 
breach of duty;1® failure of duty;!® omission of 
duty ;?° omission to do something which a reasonable 
and prudent man, guided by those considerations 
which ordinarily regulate the conduct of human 
affairs, would do, or doing something which a rea- 


NEGLIGENCE 


« ee. 5 as panes i 
[§ 


sonable, prudent man would not do;?! want of that 
degree of care that an ordinarily. prudent persom 
would have exercised under the same circum- 
stances ;”* want of that care and prudence which a. 
man of ordinary intelligence would exercise under 
all the circumstances of the given case;?* doing 
something or omitting to do something which a per- 
son of ordinary prudence and care would not have 
done, or would not have omitted to do, under like 
or similar circumstances ;24 omitting to do something 
that a reasonable man would do, or doing something 
that a reasonable man would not do;?5 and failure 


*'  §  Cornovski v. St. Louis Transit 
Co., 207 Mo. 268, 106.SW 51; Charlton 
v. St. Louis, etc., Rz_Coy 200 Mo. 413, 
98 SW 529; ‘Dean Vv. Kansas City, etc., 
Re Co:,; 199 Mo. 386, 97 SW 910; Mc- 
Mahon v. Pacific Express Go., 132 Mo. 
641, 34 SW 478. 

9. Patton v. Southern R. Co., 82 
Fed. 979, 27 CCA 287; Union Pac. R. 
COE. Rollins, 5 Kan. 167, 180; Nord 
v. Boston, etc., Cons. Copper, etc., 
Min, Co., 30 Mont. 48, 75 P 681, 684; 
Herdman v. Maritime Coal, etc, Co., 
Ltd; 520N. Si. 185, 740 DomLR 96 
[app allowed on other grounds 59 
Can, S. C. 127, 49 DomLR 90]. 

10. Fredericks v. Atlantic Refin- 
ing Co., 282 Pa. 8, 127 A 615, 38 ALR 
611; Turton v. Powelton Blectric Co., 
185, Pa. 406; 39 ‘A $1053; Holmes’ v. 
rie eed Tract...Co:, 153 ePa;.152,°25 
A 640. 


11. Parker v. South Carolina, etc., 
R. Co., 48 S. C. 364, 370, 26 SE 669. 

12. Klair v. Philadelphia, ete., R. 
Co., 25 Del. 274, 78 A 1085; Citizens’ 
St. R. Co. v. Hoffbauer, 23 Ind. A. 
614, 56 NE 54. 

13. Indiana Union Tract. Co. v. 
Hiatt, 65 Ind. A. 233, 114 NE 478, 
115 NE 101 [den reh (A.) 112 NE 
406]; Jarrell v. Blackbird Block Coal 
Co., 154 Mo. A, 552, 136 SE 754. 

14. McCloskey v. Chautauqua 
ad Ice Co., 174 Pa. 34, 36, A 

15. Union Pac. R. Co. y. Henry, 36 
Kan.:565, 14).P. 1, 3 Union Pac!" R. 
Co. v. Rollins, 5 Kan. 167, 178 [quot 
Bouvier L. D.]; Omaha St. R. Co. v. 
Craig, 39 Nebr. 601, 58 NW 209. 

16. Robinson v. Simpson, 13 Del. 
398, 405, 32 A 287. 

17. Hodgson v. Dexter, 12 F. Cas. 
No: 6,565, 1 Cranch C.°C. 109 [aff 1 
Cranch 345, 2 L. ed. 130]. 

18. U. $.—Union Pac, R. Co. v. 
Marone, 246 Fed. 916, 159 CCA 188; 
Cole v. German Sav., etc., Soc., 124 
Fed. 113, 59 CCA 5938, 63 LRA 416. 

Cal.—Towne v. United Electric Gas, 
etc., Co., 146 Cal. 766, 81 P 124, 70 
LRA 214, 2 AnnCas 905; Donovan v. 
Ferris, 128 Cal. 48, 60 P 519, 521,79 
AmSR 25 

Iowa.—Stewart v. Wild, 196 Iowa 
678, 195 NW 266. 

Kan.—Parman v. Lem 119 
Kan. 3238, 244 P 227, 44 ‘ALR “1800, 

Minn.—Osborne v. McMasters, 40 
pean 103, 41 NW 5438, 12 AmSR 

Mont.—Harrington v. Butte, etce., 
Re 'Co., 37" Mont. 51695" 95) P 8,916 
LRANS 395. 

Okl.—Midland Valley R. Co. v. 
Bailey, 34 Okl, 193, 124 P 987, 

Or.—Peterson v. Standard Oil Co., 
a 511, 106 P 3837, AnnCas1912A 

19. U. S—The St. Georg, 104 Fed. 
898, 901, 44 CCA 246 

Ark. — Hoard Vv. State, 80 Ark. 87, 
95 SW 1002. 

Conn.—Schoonmaker v. Albertson, 
etc., Mach. Co., 51 Conn. 387, 392. 

Mich.—Ashman v. Flint, etc., R. 
Co., 90 Mich. 567, 572; 51°. NW 


645. 
Mo.—Booker v. Southwest Mis- 
273, 128 SW 


souri R. Co., 144.Mo, A. 
1012. 


Nebr.—Holmes y. Irwin, 18 Nebr. 
813, 317, 25 NW 334. 


j Nav., etc., 


N. C.—Haynes v. Raleigh Gas Co., 
114 N. C. 208, 19 SE 344, 41 AmSR 
786, 26 LRA 810: Emry v. Roanoke 
Co.,; 111 N. GC. 94, 95, 16 SE 
18, 17 LRA 69% 

Okl.—Shawnee Light, etce., 
Sears, 21 Okl. 13, 95 P 449, 

Pa.—Newhard v. Pennsylvania R. 
Co., 153. Pai41% 265A 105, 19. LRA 
563; Ledig v. Germania Brewing Co., 
153 Pa. 298, 25 A 870; Arnold v. 
Pennsylvania Re Co:; 115 Pa: 135, 8 
A 213, 2 AmSR 542. 

Tex.—Galveston, etc., OR. Co; Vv; 
Brown, 95 Tex. 2, 4, 63 SW 305. 

“Negligence may be found from the 
failure to perform acts which one 
in his relationship to others and to 
the rights of others should perform.” 
Koffler' v. American R. Express Co., 
126 Misc. 838, 840, 214 NYS 787. 

20. Cal.—Towne v. United Electric 
Gas, etc., Co., 146 Cal. 766, 81 P 124, 
70 LRA 214, 2 AnnCas 905; Donovan 
v. Ferris,» 128 Cal. 48, 60 P 519, 521, 
79 AmSR-: 25. . 

Ill. Jacksonville Southeastern R. 
Co. v. Southworth, 135 Ill, 250, 255, 
25 NE 1093. 

Ind.—Cleveland, ete. R. Co. v. 
Adair, 12 Ind. A. 569, 39 NE 672, 40 
NE 822: Chicago, etc., R. Co. v. Fenn, 
3 Ind. A. 250, 29 NE 790; Thiele \v. 
Se baa ota 82 Inds “Ay 132, 28 NE 


Kan.—Union Pac, R. Co. v. Rollins, 
5 Kan. 167, 182. 

Ky.—Schulte Vv. Louisville, etc., R. 
GPs 128 Ky. 627, 108 SW 941, 33 KyL 


ath —Bowden v. Derby, 97 Me. 536, 


Co, yy. 


‘55 A 417, 418, 94 AmSR 516, 63 LRA 


223. 
Mich.—Kelly v. 
Co., 65 Mich. 186, 
8 AmSR 876. 

Mo.—Swineford v. Franklin County, 
73 Mo. 279, 283. 

N. Y.—Callan v. Pugh, 54 App. Div. 
545, 547, 66 NYS 1118; Sherman v. 
‘Western’ Transp. Co., 62 Barb, 150, 
rie Bogatcka v. Walker, 1 NYCityCt 

Pa.—Com. v. Cook, 8 Pa, Co. 486, 
487; Godley v. Carson, 26 Pa. St. 111, 


Michigan Cent. R. 
190, 31 NW 904, 


67 ‘AmD 404, 2 Phila. 138; Dunn 
ee Pennsylvania Races 20° Phila. 
258. } 

Tex.—St. Louis, ete, R. Co. v. 


Franklin, 58 Tex. Civ. A, 41, 123 SW 
Db Or Mexican Nat. R. Co. v. Crum, 6 
Tex. Civ. A. 702, 25 SW 1126. 

LEDS oe cng v. Lyman, 71 Vt. 98, 
108, 42 A 6 

Wash. meth op Mi v. Yakima Power 
Co., 72 Wash, 431, 180 P 485. 

21. U. S.—Northern Pac. R. Co. v. 
Adams, 192 U. S. 440, 24 SCt 408, 48 
L. ed. 513; Parrott v. Wells, 15 Wall. 
524, 536, 21 L. ed. 206; Rosen v. Chi- 
cago Great Western R. Co., 83 Fed. 
300, 27 CCA 5384; Crandall v. Good- 
rich Transp. ‘Co., 16 Fed. 75, 78, 11 
Biss, 516. 

Ala.—Southern R. Co. v. Carter, 164 
Ala. 1038, 51 S 147. 

Ark.—Ft. Smith Oil Co. v. Slover, 
58 Ark. 168. 24 SW 106. 

Cal.—Smith- v. Whittier, 95 Cal. 
279, 291,730 P5629; Jamison y, San 
Jose ete. Ry, eon 55 Cal. 593, 596; 
Needham v. San Francisco, etc., R. 
Co., 37 Cal. 409; Richardson v. Kier, 
34 Cal, 68, 75, 91 AmD 681. 


Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53. SE 692, 6 LRANS. 
2838, 4 AnnCas 675. \ 

Ida. —Strong v. Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 30 LRANS. 
409, AnnCas1912A 55. 

Til. —Perryman v. Chicago City R. 
Co., 242 Ill. 269, 89 NE 980; Wolff 
Mfg. Co, v. Wilson, 152), 117. 9 15, 38 


NE 694, 26 LRA 229; Chicago, éte., 
Ra Coy sve, Johnson,, 1037) Tl bi 
Schneeweisz v. Illinois Cent. R. Co., 


196 Ill. A. 248; Wolff Mfg. Co. v. 
Wilson, 46 Ill. A. 381 [aff 152 Ill. 9, 
38 NE 694, 26 LRA 229]. 

Kan. —Rodgers v. Missouri Pac. R. 
Co., 75 Kan, 222, 88 P 885, 121 AmSR 
416, 10 LRANS 658, 12 AnnCas 441; 
Cleghorn Vv. Thompson, 62 Kan. 727, 
64 P 605, 54 LRA 402; Union Pac. 
RE COsty.. Rollins, 5 Kan. 167. 

Mass.—Jager v. Adams, 123 Mass. 
26, 25 AmR 7. 

Minn. —Lauritsen v. American 
Bridge Co., 87 Minn. 518, 522, 92 NW 
475. 


Mont.—Birsch vy. Citizens’ Electric 
Co., 36 Mont. 574, 93 P 940. 

Nebr.—Geist v. Missouri Pac. R. 
Co., 62 Nebr. 809, 323, 87 NW 43; 
McGraw v. Chicago, ete., R. Co., 5% 
Nebr. 397, 81 NW 306; Brotherton v. 
Manhattan Beach Impr. Co., 48 Nebr. 
568, 67 NW 479, 58 AmSR 709, 32 
LRA 598; Kearney Blectric Co. v. 
Loughlin, 45 Nebr, 390, 404, 63 NW 
941; Omaha St. R. Co. v. Loehneisen, 
40 Nebr. 37, 58 NW 535; Omaha St. 
Beant y. Craig, 39 Nebr. 601, 58 NW 

N. H.—Roberts v. Boston, ete. R. 


Co., 69 N. H. 354, 355, 45 A’ 94 
N. M.—Sandoval v. Terr., 8 N. M. 
1573, 45 P1125 
N. Y.—Elze v. Baumann, 2 Mise. 
72, pats 21 NYS 782. 
C.—Drum vy. Miller, 135 N. C. 


bot. 47 SE 421, 102 AmSR 528,. 65 
LRA 890. 

S. C.—Bridger v. Asheville, ete, R.. 
Core SinC,724 

Tex. —International, ete Re io. ay 
Williams, 20 Tex. Civ. A. 587, 590,50: 


rf SW 732; Texas, etc., R. Co. v. Curlin, 


13.°'Tex,'; Civ, A. 506,.:36.. SW #1003 = 
Woodward vy. Griffith, 2 Tex. A. Civ. 
Cas. §§ 360, 363. 

Eng.—Blyth v. Birmingham Water-- 
works, 11 Exch. 781, 156 Reprint 
1047, 36 HngL&Eq 506. 

22. Louisville, etc., R. Co. v. Berry, 
9 Ind. A. 638, 35 NE 565, 566, 36 NE: 
646; Western Maryland BRA Cor, vs 
Stanley, 61 Md. 266, 278, 48 AmR 96;. 
Wilkins v. St. Louis, ete., Ria Cosy 101 
Mow 93; 101,,.°18 Sw 893; Galveston,. 
etc., R. Co.’ v. Simon, (Tex. Civ. A.) 
54 SW 809, 310; Missouri, CL Gig dete. 
Co. v. Webb, 20 Tex. Civ. A! 431, "437,. 
49 SW 526. 

23. Harris v. Union Pac. R.* Co.,. 
13 Fed. 591, 592, 4. McCrary 454; 
Vass v, Waukesha, 90 Wis. 337, 341, 
63 NW 280. 


24. Louisville, ete, R. Vv. 
Carmon, (Ind. A.) 48 NE 1047, 
1049; Missouri, ete. R. Co. v. Mi-- 
ees 20 Tex. Civ. A. 688, 690, 50 SW” 

25. Cincinnati, ete, R. Co. V.. 


Peters, 80 Ind. i68, 171; McCaull v. 
Bruner, 91 Iowa 214, 217, 59 NW 37; 
ae v. Mount, 33 N. A Fay 441. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


' 


to do that which under the law and circumstances 
Many other definitions are in similar 


is required.?¢ 


26. Weir v. Herbert, 
596, 51 P 582. 


-27. See cases infra this note. 


6 Kan. A. 


[a] Other definitions.—See the 
following cases: 
U. S.—Northern Pac. R. Co. v. 


Adams, 192 U. S. 440, 24 SCt 408, 48 
L. ed. 513; Baltimore, ete; Reo; 'v. 
Jones, 95 U. S. 439, 24 L. ed. 506; 
Standard Oil Co. v. Devries, 3 F. 
(2d) 852; Boston, etc., Canal Co. v. 
Seaboard Transp, Co., 270 Fed. 525 
[certiorari den 256 U. S. 692 mem, 41 
SCt 534 mem, 65 L. ed. 1174 mem]; 
Heller v. New York, etc., R, Co., 265 
Fed. 192, 17 ALR 823; Leahy v. 
Detroit, etc., R. Co., 240 Fed. 82, 153 
CCA 118; New York, etc., SS. Co. v. 
Guanica Centrale, 231 Fed. 820, 145 
CCA 640; Thompson v. Chicago, etc., 
R. Co., 189 Fed. 723, 111 CCA 261; 
George N. Pierce Co. v. Wells, 189 
Fed. 561, 110 CCA 645 [aff 236 U.S. 
278, 35 SCt_351, 59 L. ed. 576]; Illi- 
nois Cent, R. Co. v. O’Neill, 177 Fed. 
328, 100 CCA 658 [certiorari den 217 
U. S. 604, 30 SCt 694, 54 L. ed. 899]; 
Western Union Tel. Co. v. Catlett, 
177 Fed. 71, 100 CCA 489: Chicago 
Great Western R. Co. v. Minneapo- 
iis, \ete.;, R.%Co., 176), Fed: 237)'4100 
CCA 41, 20 AnnCas 1200; Beyer v. 
Hamburg-American SS. Co., 171 Fed. 
582; Jennett v. Louisville, etc., R. 
Co., 162 Fed. 392; Lake vy. Shenango 
Furnace Co., 160 Fed. 887, 88 CCA 
69; The St. Georg, 104 Fed. 898, 901, 
44 CCA 246; Neininger v. Cowan, 101 
Fed. (87, 42 CCA 20; Garnett. v. 
Pheenix Bridge Co., 98 Fed. 192, 194 
[app dism 110 Fed. 1007, 49 CCA 
672]; Rosen v. Chicago Great West- 
ern R. Co., 83 Fed. 300, 27 CCA 534; 
The Columbia, 61 Fed. 220, 9 CCA 
455; McDonald v. Union Pac. R. Co., 


42 Fed. 579, 581 [aff 152 U. S. 262, 


14 SCt 619, 38 L. ed. 434]; Lusby v. 
Atchison, etc. R. Co. 41 Fed. 181, 
134; U. S. v. Keller, 19 Fed. 
Miller v. Union Pac. R. Co., 17 Fed. 
67, 5 McCrary 300; Gravelle v. Minne- 
apolis, ete., R- Co., 10 Fed.’ 711, .3 
McCrary 352. 
_. Ala.—Welch v. Evans Bros, Constr. 
\Co., 189 Ala. 548, 66 S 517; Sheffield 
Co. v. Morton, 161 Ala. 153, 49 S 772; 
|Alabama City, etc., R. Co. v. Bullard, 
\157 Ala. 618, 47 S 578; Pantaze v. 
West, 7 Ala, A. 599, 61 S 42; Birming- 
ham R., etc., Co. v. Murphy, 2 Ala. A. 
588, 56 S 817. 

Ariz.—Bowers v. J. D. Halstead 
Lumber Co., 28 Ariz. 122, 236 P 124. 

Ark.—Little Rock,’ etc., R. Co. v. 
Lawton, 55 Ark. 428, 18 SW. 5438, 29 
AmSR 48, 15 LRA 434; Little Rock, 


etc., R. Co. vy. Atkins, 46 Ark, 423; 
St. Louis, etc. R. Co. v. Hecht, 38 
Ark. 357; 


Cal.—Donovan v. Ferris, 128 Cal. 
A8, 54, 60 P 519, 79 AmSR 25; Studer 
v. Southern Pac. Co., 121 Cal. 400, 53 
P 942, 948, 66 AmSR 39; Fenn v. 
Clark, 11 Cal. A. 79, 103 P 944. 

Colo.—Colorado Springs, etc, R. 
oe Vv. Marr, (26 .Colo, A,” 48, 141 ’P 

Conn.—Temple v. Gilbert, 86 Conn. 
335, 85 A 380; Sharkey v. Skilton, 83 
Conn. 5038, 77 A 950; .Stedman. v. 
O'Neil, 82 Conn. 199, 72 A 9238, 22 
LRANS 1229; Beers v. Boston, etc., 
R, -Co., 67 Conn. 417, (34, A 541, 52 
AmSR 293, 32 LRA 535; Pitkin v. 
New York, etc., R. Co., 64 Conn. 482, 
30 A 772; Fiske v. Forsyth Dyeing, 
etc., Co., 57 Conn. 118, 17.A 356; 
Bailey v. Hartford, etc., R. Co., 56 
Conn.4444, 16 A 234; Nolan v. New 
York, etc., R. Co., 53 Conn. 461, 4 A 
106; Schoonmaker v. Albertson, etc., 
Mach. Co., 51 Conn. 387; Bill v. Smith, 
39 Conn. 206. 

Del.—Johnston v, Director Gen. of 
Railroads, 30 Del. 565, 109 A 581, 
Morgan Millwork Co. v. Dover Ga- 
rage Co., 30 Del. 383, 108 A 62; Igle 
v. Peoples R. Co., 28 Del. 376, 93 A 
666; McGowan v. Wilmington, etc., 
Tract. Co., 28 Del. 281, 92 A 1015; 
Reynolds vy. Clark, 28 Del. 250, 92 A 


(SEE 
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873; Travers v. Hartmann, 28 Del, 
302, 92 A 855; Cecil v. Mundy, 28 
Del. 291, 92 A 850; Girardo v. Wil- 
mington, etc., Tract. Co., 28 Del. 25, 
90 A 476; Neely v. Peoples R. Co., 27 
Del, “457,89 A 211; H. J.’ Keith Co. 
vy. Booth Fisheries Co., 27 Del. 218, 
87 A 715; Warren v. Harlan, etc., 
Corp., 26 Del, 182, 84 A 215; Gatta v. 
Philadelphia, etc., R. Co., 25 Del. 551, 
83 A 788; Seininski v. Wilmington 
Leather Co., 26 Del. 288, 83 A 20; 
Culbert _v. Wilmington, etc., Tract. 
Co., 26 Del. 253, 82 A 1081; Riccio v. 
People’s R. Co., 26 Del. 235, 82 A 604, 
606; Freeman v. Wilmington, etc., 
Tracts, Co:,. 26) Del. 107,780" Ax took, 
Walls v. People’s R. Co., 26 Del. 65, 
80 A 355; Linthicum y. Truitt, 25 Del. 
338, 80 A 245; Klair v. Philadelphia, 
ete., R. Co.,..25 Del..274, 78. A- 1085; 
Butler v. Wilmington City R. Co., 25 
Del. 262, 78 A 871; McCartney v. 
Peoples R. Co., 25 Del. 191, 78 A 771; 
Braunstein v. Peoples R. Co., 25 Del. 
55, 78 A 609; Campbell v. Walker, 25 
Del. 41, 78 A 601; Baldwin v. Peoples 
R. Co., 23 Del. 81, 76 A 1088; Short 
v. Philadelphia, etc., R. Co., 23 Del. 
108, 76 A 3638; Welch vy. Baltimore, 
ete., R. Co., 23 Del. 140, 76 A 50; 
Buchanan y. Philadelphia, etc., R. Co., 
24 Del. 88, 75 A 872; Benson v. Wil- 


mington City R. Co., 24 Del. 202, 75. 
& J. Pyle Co., 24! 
Del. 192, 75 A 619; Eaton v. Wilming- | 
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35 NE 573. 

Iowa.—Crowley v. Chicago, etc., R. 
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etc., St. R. Co., 194 Iowa 1230, 190 
NW 977; Bowery v. Wabash R. Co., 
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language, including nothing more than the character 
of the act or omission as involving a lack of care.”" 


Light Co., 181 Iowa 724, 106 NW 
359; German Ins. Co. v.*Chicago, etc., 
R. Co., 128 Iowa 386, 104 NW 361; 
McCaull vy. Bruner, 91 Iowa 214, 59 
NW _ 37; Lee v. Chicago, ete., R. Co., 
80 Iowa 172, 45 NW 739; Larsh v. 
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927; Covington v. Whitney, 99 SW 
337, 30 KyL 659; Henderson City R. 
Co, v. Lockett, 98 SW 303, 30 KyL 
321; Cornelius v. South Covington, 
ete., R. Co., 93 SW 643, 29 KyL 505; 
Illinois Cent. R. Co. v. Cane, 90 SW 
1061, 28 KyL 1018; Kentucky, ete., 
80 SW 
25 KyL (206; .Shemwell  v. 
Owensboro, etc., R. Co., 117 Ky. 556, 
78 SW 448, 25 KyL 1671;. Gill v. 
Fugate, 117 Ky. 257, 78 SW 188, 25 
KyL 1867; Louisville, ete., R. Co. v. 
Logsgon, 114 Ky. 746, 71 SW 905, 24 
KyL 1566; Passamaneck y. Louis- 
ville R. Co., 98 Ky. 195, 32 SW 620, 
17 KyL 763. 1 

La.—Meyers v. Ruddock Orleans 
Cypress Co., 118 La. 805, 43 S 448. 

Me.—Austin W. Jones Co. y. State, 
122 Me. 214, 119 A 577; Raymond v. 
Portland R. Co., 100 Me. 529, 62 A 
602, 3 LRANS 94; Bacon v. Casco 
Bay Steamboat Co., 90 Me, 46, 37 A 
328, 330. 

Md.—Ottenheimer v. Molohan, 146 
Md. 175, 126 A 97; Heinz v. Balti- 
more, etc., R. Co., 113 Md. 582, 77 A 
980; Geiselman v. Schmidt, 106 Md. 
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Md. 243. 

Mass.—Pickett v. Waldorf System, 
Inc., 241 Mass. 569, 186 NE 64, 23 
ALR 1014; Bergeron vy. Forest, 233 
Mass. 392, 124 NE 74; Altman _ v. 
Aronson, 231 Mass. 588, 121 NE 505, 
4 ALR 1185; Mammott v. Worcester 
Cons. St. R. Co., 228 Mass. 282, 117 
NE 336; Minor v. Sharon, 112 Mass. 
477, 17 AmR 122; Sweeny v. Old 
Colony, ete., R. Co., 10 Allen 368, 87 
AmD 644. 

Mich.—De Jager v. Andringa, 241 
Mich. 474, 217 NW 3832; Koetsier v. 
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Cole, 101 Miss. 173, 57 S 556. 

Mo.—Parks v. Central Coal, etc., 
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It is obvious, however, that an act 


R. Cos., 243 Mo. 141, 147 SW 788; 
Felver v. Central Electric R. Co., 216 
Mo, 195, 115 SW 980; Dean v. Kan- 
pas) City, -etc., Ro (Co. <199) -Mo:)..386, 
97 SW 910; Magrane v. St. Louis, 
etc., R. Co., 183 Mo. 119, 81 SW 1158; 
Helfenstein v. Medart, 136 Mo, 595, 
36 SW 863, 37 SW 829, 38 SW 294; 
McMahon v. Pacific Express Co., 133 
Mo. 641, 34 SW 478; Flesh v. Lind- 
sey, 115 Mo. 1, 21 Sw 907, 37 AmSR 
374; Gratiot v. Missouri Pac, R. Co., 
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Pac. R. Co., 109 Mo. 187, 18 SW 
980; Wilkins v. St. Louis, ete, R. 
Co., 101 Mo. 93, 13 SW 893; Faulk 
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Blectric R. Co., 120 Mo. A. 270, 96 
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i Ory ae Mo. A. 372, 87 Sw 12; 
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236...299) Po LO8ts Flaherty v. Butte 
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Nebr. 257, 104 NW 153; Pomerene 
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R. Co., 62 Nebr. 358, 86 NW 1098; 
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lington, etc., R. Co., 58 Nebr. 396, 
400, 78 NW "722; Brotherton v. Man- 
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598; Kearney Electric Co. v. Laugh- 
lin, 45 Nebr. 390, 405, 63 NW 941; 
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Co. vy. Craig, 39 Nebr. 601, 58 NW 
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39 Nebr. 27, 57 NW 767; Toncray v. 
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18 Nebr. 313, 25 NW- 334. 
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N. H. 369, 127 A 8738; Roberts v. 
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45 A 94. 


N. J.—Salmon v. Delaware, etc., 
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New York, 148 App. Div. 713, 1382 
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118 NYS 636; McKelvey 
v. Twenty-Third St. R. Co., 5 Misc. 
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son River R. Co., 24 HowPr 97, 32 
HowPr 262; Tonawanda R. Co. v. 
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Tenn. 616, 85 SW 267, 3 AnnCas 992. 

Tex.—Houston, etc., R. Co. v. John- 
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21 SW 158; Woodward v. Griffith, 3 
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Utah 403, 191 P 233, 13 ALR 5; Klenk 
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42 A 613; Geno vy. Fall Mountain 
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Chilberg v. Standard Furniture Cox 
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of the term, could not well come before a civil court 
for its attention except in connection with the ad- 
ministration of a legal remedy. The civil courts are 
concerned -with negligence only in so far as it con- 
stitutes a tort and is thus actionable, and as it is 
the conjunction of wrong and damage which con- 
stitutes a tort,?8 definitions of negligence frequently 
include the element of loss or injury resulting from 
the act or omission.?® Judge Cooley, in his work on 
Torts, defines negligence as ‘‘the failure to observe, 
for the protection of the interests of another per- 
son, that degree of care, precaution and vigilance 
which the circumstances justly demand, whereby 


Eng.—Blyth v. Birmingham Water- 
works Co., 11 Exch. 784, 156 Reprint 
1047, 36 HngL&Eq 506. 

N. S.—Herdman v. Maritime Coal, 
etc., Co., Ltd., 52 N. S. 185, 40 Dom 
LR 96 [app allowed on other grounds 
59 Can, 8. C. 127, 49 DomLR 90). 

28. Cooley Torts (3d ed.) 82. 

29. See cases infra this note. 

[a] Definitions including element 
of loss or injury see the following 
eases: 

Ala.—Southern R. Co. y. Smith, 163 
Ala. 174, 50 S 390; Birmingham Belt 

. Co. v. Drake, 1 Ala, A. 354, 56 S 
533 

Ark.—St. Louis, ete, R. Co. v. 
Lewis, 60 Ark. 409, 30 SW 765, 1135; 
St. Louis, ete., R: Co; -v:: Hecht, 38 
Ark- 357. 

Cal.—Barrett v. Southern Pac. Co., 
91 Cal. 296, 27 P 666, 667, 25 AmSR 
“186; Bacon v. Kearney Vineyards 
Syndicate, 1 Cal YA.275 820 P- 845185. 

Conn.—Farrell v. Waterbury Horse 
a Seat 60.Conn. 239, 21 A 675, 22 A 
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537, 47 A 1019, 82 AmSR 425; Dia- 
mond State Iron Co. v. Giles, 12 Del. 
557, 11 A. 189. 

Fla.—Jacksonville St. R. Co. v. 
Chappell, 21 Fla. 175. 

Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675. 

Ind.—Terre Haute vy. Hudnut, 112 
Ind. 542, 13 NE 686; Cleveland, etc., 
Ri ICo-) v.. Adair; 12. Ind: cA. 569, 39 
NE 672, 40 NE 822; Louisville, etc., 
R. Co. v. Bean, 9 Ind. A. 240, 36 NE 
443. 

Kan.—Cherokee, etc., Coal, etc., Co. 
vy. Britton, 3 Kan. A. 292, 45 P 100, 
105. 

Ky.—Howard v. Hunter, 126 Ky. 
685, 104 SW 7238, 31 KyL 1092; Frank- 
lin v. Tracy, 117 Ky. 267, 77 Sw AATB; 
78 SW 1113, 25 Kyl 1409, 1909, 63 


LRA 649. 
La.—Shally v. New Orleans Pub- 
lic Serv., ete., Bd., 1 La. A. 770 [aff 


159 La. 519, 105 3 606). 
. Mich. Brown v. Congress, etc., R. 
Co., 49 Mich. 153, 157, 13 NW 494. 
Mo.—Dean v. Kansas City, ete., R. 
Co., 199 Mo. 386, 97 SW 910; Wencker 
Vv. Missouri, ete R064 169 Mo. 592; 
70 SW 145; McMahon v. Pacific Bx- 


press Co., 132 Mo. 641, 34 SW 478; 
Stokes v. Springfield Wagon Co., (A.) 
289 SW 987 


Nebr.—Chicago, ete., R. Co. v. Wy- 
more, 40 Nebr. 645, 58 NW 1120. 

N. J.—Salmon v. Delaware, etc., R. 
Cor; See J. iu. 5, 20 AmR "356, 

N. Y.—Splittorf v. State, 108 N. Y. 
205, 15 NE 322; Nicholson v. Erie R. 
Co., 41 N. Y. 525; Willis v. Metropoli- 
tan St. R. Co., 76 App. Div. 340, 78 
NYS 478. 

Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 223; Pullman Co. v. Cavi- 
ness, 53 Tex, Civ, A. 540, 116 SW 
410; Galveston, etc., R. Co. v. Hen- 
negan, 33 Tex. Civ. A, 314, 76 SW 


452, 454; Mexican Nat. Ry "Co. ov: 
Crum, 6. Tex: Civ, “A. 702, 925 - SW: 
U2 6. 


Utah.—Downey v. Gemini Min. Co., 
24 Utah 431, 68 P 414, 91 AmSR 798. 
Wirt sonosapedie. etc., R. Co. v. 
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Farrow, 106 Va. 137, 55 SE 569, 10 
AnnCas 12. 

W. Va.—Williams v. Belmont Coal, 
ete., Co., 55 W. Va. 84, 46 SE 802; 
Sebell v. Barrows, 36 W. Va. 212, 14 
SE 996; Nuzum y. Pittsburgh, etc., R. 
Co., 30 W. Va. 228, 4 SE 242; Wash- 
ington v. Baltimore, etc., R. Co., 17 
W. Va. 190. 

Eng.—Heaven v. Pender, 11 Q. B. 
D, 503, 19 ERE 81. 
eis Cooley Torts (3d ed.) pp 1324, 

31. Ala.—St. Louis, etc., R. Co, v. 
Lewis, 60 Ark. 409, 30 SW 765, 1135; 
St. Louis, ete, R. Co. v. Hecht, 38 
Ark. 357, 366. 

Cal.—Barrett v. Southern Pac. Co., 
S eybeewe 296, 302, 27. P 666, 25 AmSR 

Colo.—Colorado Springs, 
Co. v. Marr, 26 Colo. A. 
142, 144. 

Del.—Sund v. Wilmington, etc.,, 
Tract: Co., 31 Del. 328, 114 A 281; 
McGowan v. Wilmington, etc., R. ‘Co., 
28 Del, 281, 92 A 1015; Gatta v. Phila- 
delphia,.-ete;; Ry-Co.;. 25, Del... 551,,,83 
A 788; Lenkewicz. v. Wilmington City 
R. Co., 23 Del. 64, 74 A 11; Bowring 
v. Wilmington Malleable Iron Co., 21 
Del. 594, 66 A 369; Jemnienski v. 
Lobdell Car Wheel Co., 21 Del. 385, 
63 A 935; Goldstein v. Peoples R. Co., 
21 Del. 306, 60 A 975; Queen Anne’s 
R. Co. vy. Reed, 21 Del. 226, 59 A 860, 
119 AmSR 301; Di Prisco v. Wilming- 
ton City R. Co., 20 Del. 527, 57 A 906; 
Szymanski v. Blumenthal, 20 Del. 511, 
56 A 674, 103 AmSR 132; Tully v. 
Philadelphia, etc., R. Co., 18 Del. 537, 
47 A 1019, 82 AmSR 425; Diamond 
State Iron Co. v. Giles, 12 Del. 557, 
11 A 189. 

Fla.—Tampa Electric Co. v. Baze- 
more, 85 Fla. 164, 96 S 297. 

Kan.—Cherokee, etc., Coal, ete., Co, 
v. Britton, 3 Kan. A. -292, 45 PB 100, 


105. 

Ky.—Davis v. Walls, 202 Ky. 767, 
261 Sw 268. 

Mo.—Wencker v. Missouri, ete., R. 
Co., 169 Mo. 592, 598, 70 SW 145. 

Nebr.—Chicago, etc., R. Co. v. Wy- 
more, 40 Nebr. 645, 650, 58 NW 1120. 

N. Y.—Keefe v. Straus, 91 Misc. 
627, 155 NYS 530. 

N. C.—Fisher v. New Bern, 140 N. 


ete., «:R; 
48, 141 P 


C. 506, 53 SE 342, 111 AmSR 857, 
5 LRA 542; Everett v. Richmond, 
ete; Rm Cone lata Ci 51 9) mb2d, (277 
SE 991. 


Porto Rico.—Peo. v. Ortiz, 17 Porto 


Rico 860, 862 [cit Cyc]. 

Tex.—St. Louis, etc, R. Co. v. 
Franklin, 58 Tex. Civ. A, 41, 123 SW 
1150. 


Utah.—Downey v. Gemini Min. Co., 
24 Utah 431, 441, 68° P 414, 91 AmSR 
798. 

Va.—-Black v. Virginia Portland 
Cement Co., 104 Va. 450, 51 SE 831. 

32. Keefe v. Straus, 91 Misc. 627, 
155 NYS 530. 

33. See supra § 1. 

34. Stowers v. Dwight Mfg. Co., 
202 Ala, 252, 80 S 90; Louisville, etc., 
R. Co. v. ‘Kelly, 198 Ala. 648, 73 S 
S533. Dennessee’..Coal, “ete. Co. .)'v. 
Smith,” £7) tAday 251); bb SV 170 = eieht 


v. American Bakery Co., 168 Mo. A. 
431, 454, 151 SW 776; Christner v. 
Cumberland, ete., Coal Co., 146 Pa 


67, 28 A 221; Tower v. Providence, 
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such other person suffers injury,’’®° and this defini- 
tion has been adopted or quoted with approval in a 
large number of cases*! and characterized as the 
best definition.®? 

[§ 2] B. Actionable Negligence. 
act or omission may involve a lack of care and thus 
constitute negligence in the colloquial meaning of 
the term,®? it does not necessarily follow that any 
cause of action’ arises therefrom.*4 
actionable negligence there must be not only a lack 
of care, but such lack of care must involve a breach 
of some duty owed to a person who is injured in 
consequence of such breach.** 


Even though an 


To constitute 


Another statement 


eLCiik, Con 2° Red 404, 

“Carelessness does not always in- 
volve liability.” Hight vy. American 
Bakery Co., supra. 

[a] “Negligence without results 
... is never actionable, for obvious 
reasons.” Christner v. Cumberland, 
ores CoalCo., 146).Pa. 67, °71, 23°A 

35. Ala.—Sprinkle v. St. Louis, 
ete... Ri, Co.) 215. Ala: 191 1100S) Lats 
Stowers v. Dwight Mfg. Co., 202 Ala. 
252, 80 S 90; Tennessee Coal, ete., 
Co. v. Smith, ‘171 Ala. 251, 55 s 170; 
Southern R. Co. v. Drake, 166 Ala. 
540, 51 S 996; Virginia-Carolina Chem- 
ical Co. v. Mayson, 7 Ala, A. 588, 62 
S 253; Birmingham Belt R. Co. v. 
Drake, 1 Ala. A. 354, 56°S 53, 

Ark.—Colyar v. Little Rock Bot- 
tling Works, 114 Ark. 140, 169 SW 
810; St. Louis, ete., R. Co. v. Rhoden, 
93 Ark. 29, 123 SW 798, 187 AmSR 
73, 20 AnnCas 915. 

Cal.—Fallon v. United R. Cos., 28 
Cal.-A, 60;7151) 2. 290: 

Ga.—Atlanta Nat. Bank v. Bate- 
man, 21 Ga. A. 624, 94 SE 853; har- 
den v. Georgia R. Co., 3 Ga. A, 344, 
59 SE 1122. 

Ill.—Hartnett v. Boston Store of 
Chicago, 265 Ill. 331, 106 NE 837, 
LRA1915C 460 [aff 185 Ill. A. 332]; 
Devaney v. Otis El. Co., 251: Ill, 28, 
95 NE 990; Chicago Union Tract. Co. 
v. Giese, 229 Ill. 260, 82 NE 232; Vol- 
luz v. East St. Louis Light, ete. Co.; 
210- Til. = A..565; ~Drury® wv. East St. 
Louis Light, ete. Co. 1947 BI CAST. 

Ind.—Terre Haute, ete. Tract! Co; 
v. Phillips, 191 Ind. 374, 132 NB 740; 
Muncie Pulp Co. v. Davis, 162 Ind. 
558, 70 NE 875; Faris v. Hoberg, 
184 Ind. 269, 33 ‘NE 1028, 39 AmSR 
261; Louisville, etc., Tract. Co. v. Jen- 
nings, 73 Ind. A. 69, 123 NE 835; 
Tippecanoe L. & T. Co. v. Cleveland, 
ete, .R..Co., 57 Ind. (A. 644, 104 NE} 
866, 106 NE 7389; Marietta Glass Mfg, 
Co. v. Bennett, 60 Ind. A. 435, 106 
NE 419; Cleveland, etc, R. Co. v. 
Jones, 51 Ind. A. 245, 99 NE 503; 
Merica v. Ft. Wayne, etc., Tract. Co., 
49 Ind. A. 288, 97 NE 192; La Fayette 
v. West, 43 Ind. A. 325, 87 NE 550; 
La Porte vy. Osborn, 43 Ind, A, 100, 
86 NE 995; Wabash R. Co. v. Rey- 
nolds, 41 Ind. A, 678, 84 NE 992. 

Iowa.—Newton Auto Salvage Co. v. 
Herrick, 203 Iowa 424, 212 NW 680; 
Williams vy. Cohn, 201 Iowa 1121, 206 
NW 823; Cresswell v. Wainwright, 
154 Iowa 167, 184 NW 594; Upp v. 
Darner, 150 Iowa 403, 130 NW 409, 
32 LRANS 748, AnnCas1912D 574, 

Kan.—Gibson vy. Kansas City Pack- 
ing Box Co., 85 Kan, 346, 116 P 502, 
AnnCas1912D 1103, 

Ky.—Leonard v. Enterprise Realty 
Co., 187 Ky. 578, 219 SW 1066, 10 
ALR. 238; Gosney yv. Louisville, etc., 
RCo 169 Ky. 3238, 183 SW 538, LRA 
1916 458. 

Md.—State v. Consolidated Gas, 
etc., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237; Havermale v. Houck, 122 
Mad. 82, 89 A 314; Young Co. v. State, 
117 Md. 247, 88 A 345; Havre de 
Grace v. Fletcher, 112 Md. 562, 77 A 
114. 

Minn.—Wickenburg y. Minneapolis, 
ate., R: Co., 94 Minn. 276, 102 NW 
T3. 

Mo.—Zitzmann v. Glueck Box Co,, 
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of the rule is: In every case involving negligence 
there are necessarily three elements essential to its 
existence: (1) The existence of a duty on the part 
of defendant to protect plaintiff from the injury; 
(2) failure of defendant to perform that duty; and 
(3) injury to plaintiff from such failure of defend- 
When these elements are brought together, 
they unitedly constitute actionable negligence, and ~ 
the absence of any one of these elements renders 
the complaint bad or the evidence insufficient.*® 
judicial definition bringing out with admirable con- 
ciseness the elements of actionable negligence is as 
follows: ‘‘ Negligence is an unintentional breach of 
a legal duty causing damage reasonably foreseeable 
without which breach the damage would not have 


ant. 


occurred.’ 787 


Confusion-has arisen from the fact that the courts 
use the term ‘‘negligence’’ in both its primary 


276 SW 238; Davidson v. St. Louis- 
San Francisco R. Co., 229 SW 786; 
McGuire vy. Chicago, ete., R. Co., 178 
SW 79, LRAI1915F 888; Stokes v. 
Springfield Wagon Co., (A.) 289 SW 
987; Spurling v. La Crosse Lumber 
Co., 204 Mo. A. 29, 220 SW 707; Crea- 
son v. St. Louis, ete., R. Co., 149 Mo. 
A, 223, 130 SW 445; Davison v. Royal 
Amusement Co., 144 Mo. A. 564, 129 
‘SW 241; Booker v. Southwest Mis- 
ret R. Co., 144 Mo, A. 273, 128 SW 
1012. 

Nebr.—Langenfeld v. Union Pac. R. 
Co., 85 Nebr. 527, 123 NW 1086. 

N. Y.—Childs v. White, 158 App. 
Div. 1, 142 NYS 732; Linick v. Nut- 
se 140 App. Div. 265, 125 NYS 


N: C.—Whitt v./ Rand; 187° N. C. 
805, 123 SE 84; Herring v. Atlantic 
Coast. Line R. Co., 160 N. GC. 252, 76 
SE 527; Pace Mule Co. v. Seaboard 
33 Line R. Co., 160 N. C. 215, 76 SE 


N. D.—Dubs v. Northern Pac. R. 
Co., 50 N. D, 163, 195’ NW 157, 163 
felt Cyc]. 

h.—Baltimore, etc., R. Co. v. Cox, 
ee St. 276, 64 NE 119, 90 AmSR 

Okl.—Smith v. Clark, 125 Okl. 18, 
256 P 36; Chicago, etc., R. Co. v. Per- 
kins, 115 Okl. 233, 242 P 535; Chicago, 
etc., R. Co. v. Wainscott, 103 Okl. 187, 
229 P 808; Armstrong v. Tulsa, 102 
Okl. 49, 226 P 560; Lakey v. North 
McAlester Coal Co., 98 Okl. 1380, 224 
P 309; Midland Valley R. Co. v. Gib- 
son, 94 Okl. 193, 221 P 100; Hines v. 
Dean, 96 Okl. 107, 220 P 860; Okla- 
homa, etc.. R. Co. v. Daniel, 91 Okl. 
249, 217 P 218; Texas Co. v. Robb, 
88 Okl. 150, 212 P 318; St. Louis, 
etc., R. Co. v. Jones, 78 Okl. 204, 190 
P 385, 16 ALR 1048; Watonga v. 
Morrison, 78 Okl. 74, 189 P 7387; Chi- 
cago, etc., R. Co. v. Zirkle, 76 Okl. 
298, 185 P 329; Lusk v. Wilkes, 70 
Okl. 44, 172 P 929, LRA1918E 513; 
Kansas City Southern R. Co. v. Lang- 
ley, 62 Okl. 49, 160 P 451; Chicago, 


ete.) R.iCo, v. Reinhart, 62) Okl.» 72, 
LEO PY OL tOhicago,) ctes Re eGo. i 
Penix, 61 Okl. 4, 159 P 1141; Sulz- 


berger, etc., Co. v. Strickland, 60 Ok}. 
158, 159 P 833; Clinton, etc’, R. Co. 
v. Dunlap, 56 Okl. 755, 156 P 654; 
Chicago, etc., R. Co. v. Foltz, 54 Okl. 
5656, 154 P 619; St. Louis, ete, R. 
Co. v. Snowden, 48 Okl. 115, 149 P 
1083, 1084 [cit Cyc]; Texas Co. v. 
Collins, 42 Okl. 374, 141 P 783; Chi- 


cago, . etc.,..R..| Co. iver Brazzell,,: 40 
Okl. 460, 1388 P 794; Chicago, ete., R. 
Co. v. Duran, 38 Okl. 719, 134 P 876; 


St. Louis, etc., R. Co. v. Lee, 37 Okl. 
545, 182 P 1072, 46 LRANS 3857; Chi- 
cago, etc., R. Co. v. McIntire, 29 Okl. 
797, 119 P1008. 

Pa.—Bright v. Pennsylvania R. Co., 
69 Pa. Super. 188. 

Tenn.—Nashville, ete., R. Co. v. 
Wade, 127 Tenn. 154, 153 SW 1120, 
AnnCas1914B 1020; DeGlopper v. 
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“§§ 2-3] 


‘gense, as denoting a lack of care, and its secondary 
sense, as denoting the cause of action where a party 
seeks redress for injury from an unintentional 
wrongful. act.28 In the latter sense, negligence 1s a 
comparatively modern term of art, denoting a class 
of accidents grouped under one head for the purpose 
of study and treatment, and covering not only the 
act done or omitted, but also the injury received, the 
proximate.relation of the act or omission to the in- 
jury, and the legal rule of liability and its applica- 
tion.2® Nevertheless, the sense in which the word 
negligence is used in the particular case may, ordi- 
‘narily, be readily determined from the context.” 

[§ 3] C. Culpable Negligence. In connection with 
negligence the word ‘‘culpable’’ is:sometimes used 


t.4° 


in the sense of ‘‘blameable,’’4t and has been re- | 


Nashville R., ete., Co., 123 Tenn. 633, 
134 SW 609, 38 LRANS 913. 
Tex.—Pullman v. Caviness, 53 Tex. 
Civ. A, 540, 542, 116 SW 410. 
“Negligence, constituting a cause 
of action, is such an omission by a 
responsible person to use that degree 


‘of care, diligence and skill which it 


was his legal duty to use for the pro- 
tection of another person from in- 
jury as, in a natural and continuous 
sequence, causes unintended damages 
to the latter.”” Pullman Co. v, Cavi- 
ness, supra. 

“While the term ‘negligence’ is 
popularly used to indicate an act or 
omission which is, under the circum- 
stances, wrongful, as resulting from 
the failure to exercise the proper de- 
gree of care’ for the protection of 
others, without regard to resulting 
injury to any particular person, the 
correct legal conception of negligence 
for which recovery may be had in a 
civil action—that is, actionable neg- 
ligence—is such an omission to use 
the degree of care for the protection 
of another from injury as should 
have been used under the circum- 
stances, and which in a natural and 
continuous sequence causes damage 
to the latter. In other words, there 
is no such thing as negligence in this 
sense, unless, as a natural conse- 
quence of the act or omission com- 
plained of, damage has resulted to 
the person complaining.’ Cresswell 
v. Wainwright, 154 Iowa 167, 182, 134 
NW 594. 

[a] Analysis of cause of action 
on negligence.—A standard treatise 
on the law of negligence has ana- 
lyzed a cause of action on negligence 
as follows: “A cause of action upon 
negligence, then, should be thus ana- 
lyzed. Negligence in the defendant 
and damage to the plaintiff must con- 
cur. Negligence consists in: 1. A 
legal duty to use care; 2. A breach of 
that duty; 3. The absence of distinct 
intention to produce the precise dam- 
age, if any, which actually follows. 
With this negligence, in order to sus- 
tain a civil action, there must concur: 
1. Damage to the plaintiff; 2. A natu- 
ral and continuous sequence, uninter- 
ruptedly connecting the breach of 
duty with the damage, as cause and 
effect.” Shearman & R. Negligence 
(6th ed.) § 5. 

Duty to person injured as element 
Hf vite Freee negligence see infra 

Injury to person complaining as 
element of actionable negligence see 
infra §§ 31, 32. 

36. <Ala.—Stowers v. Dwight Mfg. 
Co., 202 Ala. 252, 80 S 90, 92 [quot 
Cyc]; Southern R. Co, v. Drake, 166 
Ala, 540, 51 S 996, 997 [quot Cyc]; 
Birmingham Belt R. Co. v. Drake, 1 
Ala. A. 354, 56 S 58. 

Ill.— Devaney v. Otis El. Co., 251 
Tl. 28, 95 NE 990. 

Ind.—F aris v. Hoberg, 134 Ind. 269, 


-garded as expressing the thought of breach of 
duty.*2 It has been considered that culpable negli- 


33 NE 1028, 39 AmSR 261. 

Iowa.—Williams vy. Cohn, 201 Iowa 
1121, 206 NW 823; Upp v. Darner, 
150 Iowa 403, 1830 NW 409, 32-LRANS 
743, AnnCas1912D 574. v 

Kan.—Gibson v. Kansas City Pack- 
ing Box Co., 85 Kan. 346, 116 P 502, 
AnnCas1912D 1103. P 

Mo.—Booker y. Southwest Mis- 
souri R. Co., 144 Mo. A. 273, 128 SW 
1012. ; 

Nebr.—Langenfeld v. Union Pac, R. 
Co., 85 Nebr. 527, 123 NW 1086. 

N. C.—Pace Mule Co. v. Seaboard 
Air Line R. Co., pene hes C. 215, 221, 
76 SE 513 [quot Cyc]. 

Okl.—Texas Co. v. Robb, 88 OkKl. 
150, 212 P 318; Missouri, etc, R. 
Co. v. Wolf, 76 Okl. 195, 184 P 765; 
Thorp v. St. Louis, ete., R. Co., 73 
Okl. 123, 175 P 240; Lisle v. Ander- 
son, 61 Okl. 68, 159 P 278, LRA1917A 
128. 

Tex.—Harris v. Western Union Tel. 
Co., (Civ. A.) 281 SW 877, 880 [quot 
Cyc]. 

“There are three essential elements 
in actionable negligence: First, a duty 
imposed by law to exercise care in 
favor of the person for whose bene- 
fit the duty is imposed; second, the 
failure to perform that duty; and 
third, a consequent injury so con- 
nected with the failure to perform 
the duty that the failure is the 
proximate cause of the injury.” 
Hartnett v. Boston Store of Chicago, 
265 Ill. 331, 333, 106 NE 837, LRA 
1915C 460. 

“The essential elements of a cause 
of action for negligence are: (1) The 
existence of a duty on the part of the 
person charged to protect the com- 
plaining party from the injury re- 


‘ceived; (2) a failure to perform that 


duty; and (3) an 
from such failure.” Devaney v. Otis 
El.. Co., 251 Ill..28, 38, 955 NE -990 
[quot McClure y. Hoopeston Gas 
etc., Co., 308 Ill. 89, 135 NE 43, 46, 25 
ALR 250 (aff 221 Ill. A. 668)]. 

37., Rodendeck, J., in Grein v.. 
Yohon, 103 Misc. 378, 385, 170 NYS 
178 [aff 187 App. Div. 970 mem, 176 
NYS 901 mem]. 

38. Nolan v. New York, etc., R. 
oe 70 Conn, 159, 39 A 115, 43 LRA 


39. Nolan v. New York, etc, R. 
Co., supra. 

40. Farrell vy. Waterbury Horse R. 
Sey 60 Conn, 2389, 21 A 675, 22 A 


41. Peoria, etc, R. Co. v. Clay- 
berg, 107 Ill. 644 (Such use not ob- 
jectionable). 

42. Dixon v. Morgan, 154 Tenn. 
389, 405, 285 SW 558; McPherson v. 
St..John, 32 N. B. 428, 428 (‘‘Negli- 
gence, to be actionable, must be cul- 
pable. The person charged with the 
negligent act or omission, must have 
been guilty of some fault—he must 
have disregarded some duty or in its 
performance used less care than it 


injury resulting 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and noté number, 
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gence does not involve the element of intent*® or 
imply malice or recklessness or anything further 
than a failure to exercise the care which reasonable 
prudence would suggest.** | ‘‘Culpable negligence”’ 
has been defined as the want of such care as a 
man of ordinary prudence would use under similar 
cireumstaneces,*® and as the want of that usual 
and ordinary care and caution in the performance 
of an act usually and ordinarily exercised by a per- 
son under similar circumstances and conditions.*° 
It is therefore apparent that the expression ‘‘cul- 
pable negligence,’’ as used with reference to one 
whom it is sought to charge with liability there- 
for, is usually substantially equivalent to ‘‘action- 
able negligence,’’47 but the term ‘‘culpable negli- 
gence’’ has also been used as equivalent to ‘‘crimi- 
nal negligence.’’48 


NEGLIGENCE. 


' negligence, 
tive act or some failure in a duty of operation 
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‘or doubt, that no careful person would have been 
' guilty thereof ;°° but it has been said that the ex- 


pression ‘‘negligence per se’’ has not acquired that 


precise and definite meaning which is essential to 
the prevention of ambiguity.*!. This distinction be- 
tween negligence per se and negligence not per se 
respects merely the method by which the existence 


of negligence is to be ascertained in particular in- 
, Stances.°? 


When once its existence is determined, 
whether through the court’s judicial cognizance or 


' the jury’s finding as a matter of fact, there is no 


further distinction made; and the one form of neg- 


' ligence has, in the further consideration of the case, 
- just the same effect as the other—no more, no less.** 


[§ 5] E. Active Negligence. 


9 


The term ‘‘active 
as properly used, denotes: some posi- 


[§ 4] D. Negligence Per Se. ‘‘Negligence per se’’ 
is a term which is frequently employed to designate 
an act or omission which is contrary to positive 
law,*® or so opposed to the dictates of common 
prudence that it can be said, without hesitation 


was his duty to use—otherwise the 
defendants would be insurers’’). 

“All negligence, to be culpable, 
necesSarily implies the failure to 
perform some duty. ...It is not a 
failure of duty to one’s self, but 
to another, that constitutes culpa- 
ble negligence.” Dixon v. Morgan, 


supra, 
43. Kent v. State, 53 Fla. 51, 43 
S 773; State v. Lockwood, 119 Mo. 


463, 24 SW 1015. 

44. Noonan v. Luther, 119 App. 
Div. 701, 104 NYS 684. x 

4 Woodman vy. Nottingham, 49 
IN: Hy 387, 6. Am 526; Peo. v,.-Bud- 
densieck, 1 NYSt 436, 4. NYCr 230, 
265 [aff 103 N. Y. 487, 9 NE 44, 57 
AmR 706]. 

[a] A frequently quoted definition 
of culpable negligence is “the omis- 
Sion to do something which a reason- 
able, prudent and honest man, would 
do, or the doing something which 
such a man would not do, under all 
the circumstances surrounding each 
particular case.” St. Louis, etc., R. 
Co. v. Bragg, 66 Ark, 248, 250, 50 SW 
273, 274; Hot Springs R. Co. v. New- 
man, 36. Ark, 607, 611; Sikes v. Shel- 
don, 58 Iowa 744, 13 NW 53, 54; State 
v. Horner, 266 Mo. 109, 1380 Sw 873, 
874; State v. Emery, 78 Mo. 77, 80, 
47 AmR 92; Woodman v. Nottingham, 
49 N. H. 387, 392, 6 AmR 526; Noonan 
v. Luther, 119 App. Dip. 701, 104 NYS 
684, 685; Peo. v. Buddensieck, 1 NYSt 
436, 4 NYCr 230, 265 [aff 103 N. Y. 
487, 9 NE 44, 57 AmR 706]; Johnson 
v. West Chester, etc., R. Co., 70 Pa. 
357, 366; Kay v. Pennsylvania R. Co., 
65 Pa. 269, 273, 3 AmR 628; Mont- 
gomery v. Scott, 10 S. C. 449, 451; 
Scott v. Crews, 2 S. C. 522, 537. 

[>] Another definition is: “A man 
is guilty of culpable negligence 
when he does or omits to do an act 
that an ordinarily prudent person in 
the same situation, and with equal 
experience, would not have done or 
omitted to do; or when he voluntarily 
exposes himself to a danger, which 
there was no occasion to incur in the 
proper discharge of his duties.’”’ Chi- 
cago, etc., R. Co. v. Carpenter, 56 Fed. 
451, 454, 5 CCA 551 [quot Winters v. 
Baltimore, etc., R. Co., 163 Fed. 106, 
108; Kimball v Palmer, 80 Fed. 240, 
241, 25 CCA 394; McGregor v. Great 
Northern R. Co, 31 N. D. 471, 154 NW 
261, 264, AnnCas1917E 141). 

46, Chicago, etc., R. Co. v. Brown, 
44 Kan. 384, 391, g4 Pp 497; Kent v. 
State, 8 Okl. Cr. 188, 126 P i040. 

Culpable negligence is “a failure 
to exercise that degree of care, 
whether slight, ordinary or great, 
which is required in the particular 
instance, although the party may 
have exercised some care, and it may 
be only slightly less than the degree 


“‘disregard,’’5§ 
of care required.” 


etc., R. 
Co., v. Brown, supra. 

47. Actionable negligence see su- 
pra § 2. 

48. State v. Lester, 127 Minn. 282, 
149 NW 297, LRA1915D 201; Adam- 
son v. Green-Wood Cemetery, 164 
App. Div. 832, 150 NYS 467. 

49. Platt v. Southern Photo Ma- 
terial Co., 4 Ga. A. 159, 163, 60 SE 
1068; Gulf, etc., R. Co. v. Gasscamp, 
69 Tex, 545, 7 SW 227. 

“Hryery violation of any of those 
duties of omission or commission 
which, arising from man’s state as a 
social being, have received recogni- 
tion by the law of the land, either 
generally or specifically, is an act of 
negligence. So long as these duties 
remained undefined or defined only 
in abstract general terms, a breach is 
not properly denominated negligence 
per se; but when any specific act or 
dereliction is so universally wrong- 
ful as to attract the attention of the 
lawmaking power, and this concrete 
wrong is expressly prohibited by law 
or ordinance, a violation of this law, 
a commission of the specific act for- 
bidden, is, for civil purposes, cor- 
rectly called negligence per se. In 
those jurisdictions in which the ap- 
plication of the facts to the law rests 
with the jury, the court can not pri- 
marily declare that any particular 
concrete act or state of circum- 
stances amounts to a breach of duty, 
unless the law so expressly declares; 
his finding is left to the jury; but if 
the law itself puts its finger on a 
particular thing and says ‘this is 
wrong,’ the court may also (for there 
is no question as to a fact which the 
law says exists) put its finger on 
that same thing and say, ‘This is 
negligence—negligence per se.’’”’ Platt 
v. Southern Photo Material Co., su- 
pra. 

Violation of statute or ordinance 
as negligence per se see infra §§ 
103-107, 

50. Gulf, etc., R. Co. v. Gasscamp, 
69 Tex. 545, 547, 7 SW 227; St. Louis 
Southwestern R. Co. vy. Hawkins, 
a Tex, Civ. A, 545, 108: SW (736, 
740. 

“In order that an act shall be 
deemed negligent per se, it must 
have been done contrary to a statu- 
tory duty, or it must appear so op- 
posed to the dictates of common pru- 
dence that we can say, without hesi- 
tation or doubt, that no careful per- 
son would have committed it.” Gulf, 
etc., R. Co. v. Gasscamp, supra [quot 
St. Louis Southwestern R, Co.. v. 
Hawkins, supra]. 

51. Platt v. Southern Photo Ma- 
terial Co., 4 Ga. A. 159, 1638, 60 SE 
1068 (“It is sometimes used to de- 
note those transactions in which an 


Chicago, 


| which is the equivalent of a positive act.4 
[§ 6] F. Synonymous Terms. 
| gence’’ has been said to be synonymous with ‘‘care- 


| lessness,’’5> ‘‘heedlessness,’’®* ‘‘thoughtlessness,’’>? 
q 6é 


The term ‘‘negli- 


66 


inattention, 7159 ¢“inadvertence,’’®° 


“unquestionable wrong is so directed 
against a particular person that dam- 
ages are bound to ensue to him, and 


.is therefore practically synonymous 


with the expression ‘actionable per 


se;’ but accurately employed, it has 
a more limited meaning’’). 

52. Platt v. Southern Photo Ma- 
terial Co., supra. 

53. Platt v. Southern Photo Ma- 
terial Co., supra. ; 

54. Goeghegan v. G. Fox & Co., 


Inc., 104 Conn. 129, 133 A 408; Dicker- 
son v. Connecticut Co., 98 Conn. 87, 
118 A 518. See infra § 15. 

{a] The use of the phrase “active 
negligence’ does not adopt ‘for the 
owner a rule of liability based upon 
a standard other than the failure to 
exercise due _ care.” Dickerson v. 
Connecticut Co., 98 Conn. 87, 91, 118 
A 418 [quot Goeghegan v. G. Fox & 


ce Enc; (104 Conn. 129; 135, T3seA 
408]. 
55. U. S.—St. Louis, etce., Packet 


Co. v. Keokuk, etc., Bridge Worse 
Fed. 755. 

Ala.—Mascott Coal Co. v. Garrett, 
156 Ala. 290,47 S 149. 

Conn.—Pitkin v. New York, etc., R. 
Co., 64 Conn, 482, 30 A 772. 

Ga.—Southern R. Co. v. Horine, 121 
Ga. 386, 49 SE 285. 

Mo.—Bindbeutal v. Street R. Co., 
43 Mo. A. 468. 
pes H.—State v. Boston, etc., R. Co., 


H. 408. 
Oh.—Payne v. Vance, 103 Oh. St. 
59, 1383 NE 85. 

Pa.— Wenlock v. Philadelphia, 18 
Pa. Dist. 229, 230. _ 

“Negligence and fault are very 
much the same thing as careless- 


ness.’”’” Wenlock v. Philadelphia, su- 
ra. x 

{a] “In common speech, the word 
‘negligence’ is used as Synonymous 


with ‘carelessness,’ but it has a much 
broader meaning in legal parlance.” 
St. Louis, etc., Packet Co. vy. Keokuk, 
etc., Bridge Co., 31 Fed. 755, 756. 

{b] Nearly equivalent.—‘‘Careless- 
ness and negligence are nearly equiv- 
alent terms. The one implies heed- 
lessness or inattention, and _ the 
other an omission to do a thing 
which a person ought to do.” lLar- 
kin v. Taylor, 5 Kan, 438, 445. 

[c] “Carelessly” and “negligently” 
are synonymous terms. Mascott Coal 


Co. v. Garrett, 156 Ala. 290, 47 S 
149. 
56. Pitkin v. New York, ete, R. 


Co., 64 Conn. 482, 30 A 772; Payne v. . 
Vance, 103 Oh. St. 59, 133 NE 85. 

57. Payne v. Vance, supra. 

58. Payne v. Vance, supra. 

59. Payne v. Vance, supra. 

60. Payne v. Vance, supra. 

“Generally speaking, the very es- 
sence of negligence is inadvertence.” 
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‘“remissness,’’6! ‘‘oversight,’’6? and ‘‘laches.’’% 

[§ 7] G. Distinguishable Terms—1. In General. 
The term ‘‘negligence’’ is distinguishable from, 
and should not be confounded with, such terms as 
‘“maliee,??44 ‘intent,’ 78). <frand,’*8¢.' "4! malfea- 
sance,’’8? ‘‘misfeasance,’’®® ‘‘trespass,’’®? ‘‘reck- 
lessness,’’?° and ‘‘folly.’’74 Negligence is the oppo- 
site of prudence.” 

[§ 8] 2. Incompetency. There is a clear distine- 
tion between negligence and incompetency,’* for 
one may be entirely competent to do certain work 
or perform certain acts and yet be negligent in 
doing or performing the same.7* On the other hand, 
incompetency may in and of itself constitute neg- 
ligence,*® for ordinary care involves the element 
of skill or competency sufficient for the proper per- 
formance of that which one undertakes.’® 

[§ 9] 3. Nuisance. While the same act or omis- 
sion may constitute negligence and also give rise 
to a nuisance,’? and thus. the two torts may ¢o- 
exist and be practically inseparable,’* a nuisance 
may be erected or maintained without negligence,’® 


Cahill v. Illinois Cent. R. Co., 148 67. 
Iowa 241, 248, 125 NW 331, 28 LRANS 
THA. 


Lack of intent as element of negli- 
gence see infra § 11. 


NEGLIGENCE 


Pennsylvania Co. 
62 Ind. 301, 30 AmR 185; Gardner v. 
Heartt, 3 Den./ GNuvY.). 232,287. 75. 

“Tt [negligence] 
feasance, not malfeasance.” 


and the two torts are clearly distinguishable.®° The 
distinction has been stated as follows: When de- 
fendant is the creator of a dangerous situation, 
his liability therefor is for a nuisance;*t but when 
defendant did not create a dangerous situation but 
is nevertheless under a duty to remove the dan- 
ger, failure to do so involves:a question of negli- 
gence.®2 Another statement of the distinction is 
that, where the damage is the necessary consequence 
of just what defendant is doing, or is incident to 
the business itself or the manner in which it is 
conducted, the law of negligence has no application 
and the law of nuisance applies.8* It has also been 
said that the distinction les in the fact that the 
creation or maintenance of a nuisance is the viola- 
tion of an, absolute duty, the doing of an act which 
is wrongful in itself, whereas negligence is the vio- 
lation of a relative duty, the failure to use the de- 
gree of care required under the particular. circum- 
stances in connection with an act or omission which 
is not of itself wrongful.** 


competent may sometimes be negli- 
gent.” Baltimore v. War, supra. 

St. Louis, etc., Packet Co. v. 
Keokuk Bridge Co., 31 Fed, 755, 756; 
Comanche Duke Oil Co. v. Texas Pac. 


v. Sinclair, 


is strictly mnon- 
Gardner 


‘“Willfulness” and “negligence” | v. Heartt, supra. Coal, etc., Co., (Commn, A.) 298 SW 
compared see § 37. 68. Davenport vy. Southern R. Co.,}] 554 [rev (Civ. A.) 274 SW 193]. 

61. Payne v. Vance, 103 Oh. St. 59,| 135 Fed. 960, 967, 68 CCA 444 (‘Neg- “The failure to exercise proper 
133 NE 85. ligence is negative in its character.| skill, where the law required it, is 

62. Payne v. Vance, supra. It is the omission to perform some|negligence, though ever so much 

6s. U. S. v. Winona, ete, R. Co.,/duty. ... It implies nonfeasance, and| care be used in doing the act re- 
67 Fed. 969, 15 CCA 117 [aff 165 U. S.] is contradistinguished from misfea-| quired.’ St. Louis, ete., Packet Co. 


483, 17 SCt 381, 41 L. ed. 798]. sance’’). 


v. Keokuk, ete., Bridge Co., supra, 


gees 


64. Peo. v. Camp, 66 Hun 531, 535, 6S. 


21 NYS 741 [aff 139 N. Y. 87, 34 NE 
755] (‘Malice and negligence cannot 
thus be confounded together. ‘Mal- 
ice,’ says Wharton on Criminal Laws 
(126), ‘arises from an evil purpose; 
negligence, from a failure of pur- 
pose; malice is imputable to a de- 
fect of the heart, negligence to a de- 
fect of intellect’’”’). / 

65. White v. Duggan, 140 Mass. 18, 
2 NE 110, 54 AmR 437 (the difference 
between intent and negligence, in a 
legal sense, is ordinarily nothing but 
the difference in the probability, un- 
der the circumstances known to the 
actor and according to common ex- 
perience, that a certain consequence 
or class of consequences will follow 
from a certain act). 

Lack of intent as element of negli- 
gence see infra § 11. 

“Willfulness” and 
compared see infra § 37. 

66. Standard Mar. Ins, Co., Ltd. v. 
Nome Beach Lighterage, etc., : 
133 Fed. 636, 648, 67 CCA 602, 1 
LRANS 1095 [certiorari den 200 U. 
S. 616 mem, 26 SCt 753 mem, 50 L. 
ed. 622 mem]; Heizer v. Kingsland, 
etc., Mfg. Co., 110 Mo. 605, 19 SW 
630, 33 AmSR 482, 15 LRA 821; 
Gardner vy. Heartt, 3 Den. (N. Y.) 232, 
236,. 237. 

“Negligence is also to be carefully 
distinguished from fraud; the dis- 
tinction arising ... upon the element 
of inadvertence. Fraud is invariably 
intentional, either actually or con- 
structively; negligence is never so.” 
Standard Mar. Ins. Co., Ltd. v. Nome 
Beach Lighterage, etc,, Co., supra. 

“Fraud and negligence are by no 
means identical in their nature or 
effect. Fraud is a deceitful practice 
or wilful device, resorted to with in- 
tent to deprive another of his right, 
or in some manner to do him an in- 
jury. It is always positive; the 
mind concurs with the act: what is 
done, is done designedly and know- 
ingly. 
may be its grade, there is no pur- 
pose to do a wrongful act, or to omit 
the performance of a duty.” Gardner 
v. Heartt, supra. 


‘necligence”’ 


But in negligence, whatever | 


Chickering v. Lincoln County 
Power Co., 118 Me. 414, 417, 108 A 
460 (“For the doing of an act with- 
out right, a person may be adjudged 
guilty as a trespasser, but if he had 
a right to do the act, the question of 
whether he reasonably exercised 
that right turns upon his negligence, 
within the latitude for discrimina- 
tion or distinction which that form 
of action affords’’). 

70. United Transp. Co. v. Hass, 91 
Mise. 311;, 322,. 155 NYS_110. (aff) 171 
App, Div. 971 mem, 155 NYS 14145 
mem (aff 222 N. Y. 623 mem, 118 NE 


1080 mem)] (‘“Recklessness of course 
is not ordinary negligence; it is an 
indifference whether wrong is done 


or not. It is an indifference to the 
rights of others. It does not neces- 
sarily mean that the act is done in- 
tentionally or purposely. Recklessly 
when used conjunctively with wan- 
tonly always means more than negli- 
gence. It does not necessarily imply 
illegality, it means  heedlessness, 
carelessness, rashness or indifference 
to consequences”). 

“Wantonness”’ and “negligence’’ 
compared see infra § 38. 

71. Wood v. O’Neil, 90 Conn. 497, 
501, 97-A 758 (“folly is not. action- 
able unless it is also negligence’’). 

72, Galveston, ete., R. Co. v. Ryon, 
70 Tex, .b6,. 7° SW). 687, 

73. Olsen v. North Pae. Lumber 
Co., 100 Fed. 884, 386, 40 CCA 427; 
Baltimore v. War, 77 Md. 593, 27 A 
85; Texas Cent. R. Co. v. Rowland, 
3 Tex. Civ. A, 158, 22 SW 134. 

“There is certainty a difference be- 
tween the ability to perform work 
and negligence in performing it.” 
Olsen v. North Pac. Lumber Co., su- 


pra. 

74. Baltimore v. War, 77 Md. 593, 
598, 27 A 85; Texas Cent. R. Co. v. 
Rowland, 3 Tex. Civ. A. 158, 163, 22 
SW 134. 

“The term negligence does not 
necessarily include incompetency, 
since a competent man may at times 
be negligent.” Texas Cent. R. Co. v. 
Rowland, supra. 

“Negligence and incompetency are 
not convertible terms, for the most 


Competency or experience of driver 
arty bebe vehicle see Motor Vehicles 

76. See infra § 60. 

77. McNulty v. Ludwig, 153 App. 
Div. 206, 213, 138 NYS 84. 

78.. McNulty v. Ludwig, supra. 

“The existence of a nuisance in 
many, if not in most instances, pre- 
supposes negligence. These torts 
may be, and frequently are, coexist- 
ing, and practically inseparable; as, 
where the same acts or omissions 
constituting negligence give rise to a 
nuisance.” McNulty v. Ludwig, su- 
pra. : 

79. See Nuisances [29 Cye 1155]. 
80. See cases infra notes 81-84. 
81. Hayes v. Brooklyn Heights R. 

Co., 200 N. Y. 188, 93 NE 469; Jepson 

v. International R, Co., 80 Misc. 247, 

140 NYS 941 [aff 163 App. Div. 633 

mem, 147 NYS 1118 mem (aff 220 

N. Y..731 mem, 116 NE 1053 mem)]. 
82. Hayes v. Brooklyn Heights R. 

Co., 200 N. Y. 183, 98 NE 469; Jepson 

v. International R. Co., 80 Misc. 247, 

140 NYS 941 [aff 163 App. Div. 633 

mem, 147 NYS 1118 mem (aff 220 

N. Y. 731 mem, 116 NE 1053 mem)]. 
83. Bohan v. Port Jervis Gas- 

Light Co., 122 N. Y. 18, 25:NE 246, 

9 LRA 711; Hogle v. H. H, Franklin 

Mfg. Co., 105 NYS 1094. 

84. Herman v. Buffalo, 214 N, Y. 
316, 320, 108 NE 451. 

“The creation or participation in 
the creation of the dangerous con- 
dition must have been with the con- 
Sciousness and understanding on the 
part of the appellant that it was 
creating it; or it must have been ob- 
vious and almost certain to a reason- 
ably prudent man, while the acts 
were being performed on the part 
of the appellant, that those acts 
would create or help to create it. The 
condition must have been a purpose or 
object of the appellant; it must have 
intended to effect it; or its acts have 
been so reckless and unwarranted 
that that intention must be conclu- 
sively implied. This is not declaring 
that it must have been intended the 
danger or the catastrophe. It must 
have intended the condition, but, hay- 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 10-11] 


tf 


NEGLIGENCE 


[45 C.J.] 635 


II. ELEMENTS OF ACTIONABLE NEGLIGENCE 


[§ 10] A. Lack of Care. 


ing that intention, may have thought 
it’ was not dangerous or _ been 
thoughtless in regard to it. It must 
have violated the absolute duty of 
refraining from the _ participating 
acts, not merely the relative duty of 
exercising reasonable care, foresight 
and prudence in their performance. 
The wrongfulness must have been 
in the acts themselves rather than 
in the failure to use the requisite de- 
gree of care in doing them, and there- 
in lies the distinction, under the facts 
of this case, between nuisance and 
negligence. The one is a violation of 
an absolute duty, the other a failure 
to use the degree of care required in 
the particular circeumstances—a vio- 
lation of a relative duty. A nuisance 
may be created or maintained with 
the highest degree of care and the 
negligence of a defendant, unless in 
exceptional cases, is not material. 
To illustrate, pecause the distinction 
is narrow in basis and operation, in 
case the appellant had applied to the 
eastern side of the wall, after the 
columns and trusses were placed, 
powerful presses for the purpose of 
moving it and the natural and obvi- 
ous effect of the moving was a col- 
lapse, it would have committed a 
wrongful act, because it intended the 
dangerous condition, violated the ab- 
solute duty of refraining from inten- 
tionally moving the wall, created a 
nuisance and been absolutely liable, 
regardless of the degree of care with 
which the presses were placed and 
applied, to a third person rightfully 
upon the structure and injured by its 
collapse. If the filling of the excava- 
tion upon the east of the wall, here- 
inafter described, were for the pur- 
pose and with the intention of push- 
ing the wall into the deflection, the 
appellant caused the nuisance; if it 
were for the purpose of obliterating 
the excavation, the appellant did not 
cause a nuisance, unless it obviously 
and almost certainly to a reasonably 
prudent man would have deflected the 
wall, and a lack of requisite care 
would be the sole basis of its lia- 
bility.’ Herman v. Buffalo, supra. 
Louisville Gas, etc, ora oan ga 
Nall, 178 Ky. 33, 198 SW. 745; Rich- 
mond _ v. Missouri Pac. R. Co., 13:3 
Mo. A. 463, 113 SW 708; Bindbeutal 
vy. Street R. Co., 43 Mo. A. 463; Car- 
ter v. Cane Fear Lumber Co., 129 N. 
C. 203, 209, 39 SE 828. See generally 
supra § 1. 

“Negligence in law can not exist 
except in cases where there has been 
a want of ordinary care upon the 
part of the person charged with the 
act of omission or commission; and 
though damage has resulted from the 
act of omission, there is no injuria 
if there has been no want of ordi- 
nary care.’ Carter v. Cape Fear 
Lumber Co., supra 

s6. Loudon v. Scott, 58 Mont. 645, 
653, 194 P 488, 12 ALR 1487: Marshall 
v. Welwood, 39) NAT Ie 339, 343, 20 
AmR 394; Williams v. Williams, 188 
N. C. 728, 125 SE 482; Hlectric Supply 
Co, v. Rosser, 88 OKI. 220, 214° P 
1068; Kennedy v. Hawkins, 54 Or. 
164, 102 P 733, 25 LRANS 606. 

ca cannot agree that ...a man in 
law is an insurer that the acts which 
he does, such acts being lawful and 
done with care, shall not injuriously 
affect others.” Marshall v. Welwood, 
supra. 

“The law does not presuppose that 
for every injury there | must be a re- 


covery in damages.” Loudon _ v. 
Scott, supra. 

87. U. S—Kaufman Dept. Stores, 
Inc. v. Cranston, 258 Fed. 917, 169 


CCA 637; New York, etc, R. Co. Vv. 


The first element of 
actionable negligence is a lack of care.6> No person 
is an absolute insurer of his acts,8* or of the safety 
of others®’ or their property,®® and if one is in- 
jured in person or property as a result of some act 


Lincoln, 223 Fed. 896, 1389 CCA 334. 
Ala.—McClusky v. Dunean, 216 
Ala. 388, 113 S 250; Irwin v. Louis- 
ville, etc.,'R. Co., 161 Ala. 489, 50 S 
62, 135 AmSR 153, 18 AnnCas 772. 


Ark.—Price’.v.St.- Louis, /etc., R. 
Co., 05. ATK... 4795" (88 SW 575,112 
AmSR 79. 


Cal.—Treadwell v. Whittier, 80 Cal. 
574, 22 P 266,13 AmSR175, 5 LRA 498. 

Colo.—Colorado, ete., R. Co. v. Mc- 
George, 46 Colo. 15, 102° P 747, 133 
AmSR 43, 17 AnnCas 880; Thompson 
Grocery Co. v. Phillips, 22 Colo, A. 
428, 125 P 563. 

Conn.—Kebbe v. Connecticut Co., 
ee 641, 84 A 329, AunCastoisc 
1 

Del.—Duggan v. New Jersey, etc., 
Ferry Co., 23 Del. 318, 76 A 636. 

D. C.—Hunsey v. Webb, 37 App. 185. 

Fla.—Florida Motor Transp. Ose 
Hillman, 87 Fla. 512, 101 S 31; Flor- 
Aen dh Co. v. Dorsey, 59 Fla. 360, 52 

63. 

Ga.—Central of Georgia R. Co. v. 
Lippman, 110 Ga. 665, 86 SE 202, 50 
LRA 673. 

iif.—aAustin v. Northern Illinois 
Public Serv. Co.; 299 fll: 112,132 NE 
458, 17 ALR 795; Barnes v. Danville 
St. Ri ete:, Co. 239 -1ll.4.56 6, 85 NE 
921, 126 AmSR 237. 

Ind.— Tippecanoe L. & 
Jester, 180 Ind. 357, 
LRA1915E 721. 

Ind. T.—Atoka Coal, ete, Co. v. 
Miller, 7 Ind. T. 104, 104 SW _ 555 
[rev on other grounds 170 Fed. 584, 
95 CCA. 664]. 

Iowa.—Blumenthal v. Union Hlec- 
tric Co., 129 Iowa 322, 105 NW 588. 

Kan.—Lewark v. Parkinson, 73 
Kan: be, 85" 'P 601, 5 TRANS 1069. 

Ky.—Louisville, ete., R. Co. v. Jen- 
kins, 168 Ky. 512, "182: Sw 626; 
Chesapeake, etc., R. Co. v. Burke, 147 
Ky. 694, 145 SW 370, AnnCas1913D 
208, 

La.—Dill v. Colley, 3 La. A. 305. 


A OO Nc 
LOL INE 915, 


Me,—Pomroy v. Bangor, etc. R. 
Co., 102 Me. 497, 67 A 561. 
Md.—Tall: ov. Baltimore Steam 


Packet Co., 90 Md. 248, 44 A 1007, 47 
LRA 120. 


Mass.—Glennen v. Boston El, R. 
Co., 207 Mass. 497, 93 NE 700, 32 
LRANS 470. 


Mich.—Keeley v. City Electric R. 
Co., 168 Mich. 79, 133 NW 1085. 

Mo.—Sawyer v. Hannibal, etc, R. 
Co., 37 Mo. 240, 90 AmD 383. 

Mont.—Taillon v. Mears, 29 Mont. 
161, 74 P 421, 1. AnnCas Prey, 

Nebr.—Bauer v. Griess, 105 Nebr. 
331, 181 NW 156; Brevard v. Lincoln 
Tract. Co., 74 Nebr. 802, 105 NW 635, 
3 LRANS 318. 

N. H.—Boucher y. Boston, etc., R. 
Co., 76 N. H. ‘94, -79 A 993, 34 LRANS 
728, AnnCas1912B 847. 

N. J.—Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 A 324, 34 LRANS 
1077, AnnCas1912D 329; , Trenton 
Pass, R. Co. v. Guarantors Liability 
Indemn. Co. O09 NGe de le et Ohn od 
609, 44 LRA 213. 

N..Y.—Johnson vy. New York, 208 
Ney. (is LOE NEY 691 26) BRAINS 
462; Breen v. New York Cent., etc. 
Re Co.; 109 Nicey. 249, 1. Ou NIB) 16.0; x 
AmSR 450; Odell v. Solomon, 99 
Wen Oe, a NE 408; But see Flinn ok 
World’s Dispensary Medical Assoc., 
54 App. Div. 564, 67 NYS 1. 

N. C.—Pruett v. Southern R. Co., 
164 N. C. 8, 80 SE 65, 49 LRANS 
810, AnnCasl915D 54. 

Oh.—Armour v. Ott, 117 Oh. St. 
252, L080 INE) 189); Covington Transfer 
Co. v. Kelly, 36 ‘Oh. St. 86. 

Okl.—Wilson v. Roach, 101 Okl. 30, 
222 P 1000. 


Or.—Graham vy. Corvallis, etc., 


or omission of another, but such act or omission 
does not involve any lack of due or proper ¢are, no 
cause of action arises®® but the injury suffered is 
damnum absque injuria.%° 

[§ 11] B. Intent. Intent is not an element of neg- 


Cor in Orwa tat 4o, PT pA. 


Pa.—Fitzpatrick v. Penfield, 267 
Pa, 564, 109 A 653 [foll Gallagher v. 
Pénfield,. 2675 Pa. <b 79, 109 Auv659.: 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]; Nichol v. Bell Tel. Co., 266 
Pa. 463, 109 A 649; Camp vy. Alle- 
gheny County, 263 Pa. 276, 106 A 314; 
Green v. Baltimore, ete., R. Co., 32 
Pa, ‘Co. 273. 

R. I.—Edwards v. Manufacturers’ 
Bldg. Co., 27 R. I. 248, 61 A 646, 114 
eee 37, 2 LRANS 744, 8 AnnCas 

S. C.—Nickles v. Seaboard Air- 
Line R.\Co., 74 S.-C. 102, 54.SH 255. 

Tenn.—Southern R. Co. vy. Brooks, 
125 Tenn. 260, 1483 SW 62. 

Tex.—Houston, GUC, hao. Yas ush. 
Rts 26, 133. SW "245, 32 LRANS 

Utah.—Christensen v. Oregon Short 
Line R. Co., 35 Utah 137, 99 P 676, 20 
LRANS 255, 18 AnnCas 1159. 

Vt.—Parker v. Boston, ete., R. Co., 
84 Vt. 329, 79 A 865. 

Va.—Norfolk, CuCl ty Rey Col rave 
Rhodes, 109 Va. LUG.) 68e-SEE 445s 
Clark v. Fehlhaber, 106 Va. 803, 56 
SE 817, 13 LRANS 442. 

Wash. —Weksi  v. 


Puget Sound 


Tract., etc., Co., 86 Wash. 404,- 150 
P 443; Chilberg v. Standard Furni- 
ture Co., 63 Wash. 414, 115 PS oie 


384 LRANS 1079. 

W. Va.—Gillingham v. Ohio River 
RCO.) 380. aWist (Vie SOO Ss a Sy aoe 
29 AmSR 827, 14 LRA 798. 

Wis. —Walezakowski v.. Milwaukee 
Hlectric; R., ete... Co. 157 Wis, 191, 
147 NW 20. 

Can.—Canadian Pac. R. Co, v. Chal- 
litoux; 22° Can. S, 6) 721. 

Man.—Hughes v. Exchange Taxi- 


Cabs ete; + Co. etl ) DombR oi ia 
WestLR 174, 4 WestWkly 556. 
Ont. —Valiquette v. Fraser, 9 Ont. 


L. 57, 4 OntWR. 548, 25 CanLTOce 
Notes 36 [app dism 12 Ont. L. 4, 8 
OntWR 55 (app dism 39 Can. S. C. 1, 
27 CanLTOccNotes 486) ]. 

88. Conn.—Sauczcuk v. Frankoski, 
100 Conn, 700,.124 A 719. 

Me.—Ameri¢an Ice Co. v. South 
Gardiner Lumber Co., 107 Me 494, 
79 A 6,32 LRANS °1003) —, 

Utah. i Utah (Gas eeetG, 
woe 42-Utah 113, 129 P 362, 48 LRANS 

Wyo.—Howell v.. Big Horn Basin 
Colonization Co., 14 Wyo. 14, 81 P 
785, 1 LRANS 596. 

Ont.—Stevenson v. Toronto Bd. of 
Education, 46 Ont. L. 146, 49 DomLR 
673 


Sask.—Hill v. Mallach, 10 Sask. 
L. 419, 37 DomLR 709, [1918] 1 West- 
Wkly 10. 

[a] Spread of fire—A property 
owner who, on discovering on his 
property a fire which he did not set 
or cause to be set, made reasonable 
and diligent efforts to extinguish it, 
is not liable for damage to property 
of an adjoining landowner through 
the spread of the fire. Sauczcuk v. 
Frankoski, 100 Conn. 700, 124 A 719. 

89. See infra § 126. 

90. Long v. Louisville, etc., R. Co., 
128 Ky, 26, 33, 107 SW 208, 205, 32 
KyL 774, 183 LRANS 10638, 16 AnnCas 
673 (“The rule that a man must 
use his own property so as not to 
injure his neighbor has never been 
understood to make one an insurer 
in the lawful use of his property. If, 
in the lawful use of his property, a 
man accidentally does injury to his 
neighbor which ordinary prudence 
would not have anticipated to re- 
sult from his act, it is damnum 
absque injuria’”). 

Damnum absque injuria see 17 C. 


R.iJ. p 1125. 
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ligence,** but on the contrary, the absence of an 
intent to inflict the injury of which complaint is 


91. U. S—Schlemmer v. Buffalo, 
ete; RCo, 206 (U.Suds, 2 SCONs0e, 
51 L. ed. 681; Commercial Pac, Cable 


Co. v. U. S., 48 Ct. Cl. 461; Standard 
Mar. Ins. Co., Ltd. v. Nome Beach 
Lighterage, etc., Co., 133 Fed. 636, 
67 CCA 602, 1 LRANS 1095 [certiorari 
den 200 U. S. 616 mem, 26 SCt 753 


mem, 50 L. ed. 622 mem]. 
Ala.—Birmingham R., etc., Co. v. 
Randle, 149 Ala, 539, 43 S 355; Grant 


v. Moseley, 29 Ala, 302. 

Cal.—Woodhead v. Wilkinson, 181 
Cal. 599, 185 P 851, 10 ALR 291 

Colo.—Morris v. Colorado Midland 
R. Co;, 48 Colo.' 147, 109 P 480, 139 
AmSR 268, 31 LRANS 1106, 20 Ann 
Cas 1006. 

Conn.—Nolan v. New York, etc., R. 
ae 70 Conn. 159, 39 A 115, 43 LRA 


Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208. 

Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675. 

Iil.— Chicago ‘City R. Co. v. Jordan, 
215 Ill. 390; 74 NE 452; Jacksonville 
Southeastern R. Co. v. Southworth, 
135 Tj. 250, 25 NE 1098; Chicago, 
étc., R. Co. v. Johnson, 103 Till. 512; 
Walker v. Chicago, etc., R. Co.,.149 


Ill. A. 406; Boyce v. Tallerman, 83 
nes 575 [aff 183 Ill. 115, 55 NE 
Ind.—Pittsburgh, ete., R. Co. v. 


Ferrell, 39 Ind. A, 515, 78 NE "988. 
80 NE 425. 
Iowa.—Cahill v. Illinois Cent. R. 


Co., 148 Iowa 241, 125 NW ,331; 
Murphy v. Chicago Great Western 
R. Co., 140 Iowa 332, 118 NW _ 390. 


Kan.—Combs v. Thompson, 68 Kan, 
29%. 14 © 1127: 

Ky. —People’s Bldg., Loan, etce., 
ar v. Pickrell, 55 SW 194, 21 KyL 

La.—Smith v. Berwick, 12 Rob. 
20; Vallette v. Patten, 9 Rob. 367. 

Me.—Raymond v. Portland R. Co,, 
100 Me. 529, 62 A 602, 3 LRANS 94. 

Mass.—MclIntyre v. Converse, 238 
Mass. 592, 131 NE 198; Prondecka 
v. Turners Falls Power, etc., Co., 238 
Mass. 239, 130 NE 386; Cotter v. 
Boston, etc., R. Co., 237 Mass. 68, 
129 NE 426; Banks v. Braman, 188 
Mass. 367, 74 NE 594; White v. Dug- 
gan, 140 Mass. 18, 2 NE 110, 54 AmR 


Mo.—Gibeline v. Smith, 106 Mo, A. 
545, 80 SW 961; Bindbeutal v. Street 


R. Co., 48 Mo. A. 463 
Nebr.—Hankins v. Reimers, 86 
Nebr. 307, 125 NW 516. 
N. H.—Garland v. Boston, etc., R. 
Co 716: No 556, 86D A Vad 46 


LRANS 338, AnnCas1913E 924. 

. Y¥.—Reno v. Bull, 226 N. Y. 546, 
ise NE 144; Munger v. Baker, 65 
Barb. 539, 1 Thomps. & C. 122; Tona- 
wanda R. Co. v. Munger, 5 Den. 255, 
49 AmD 239 [aff 4 N. Y. 349, 58 AmD 
384]; Vandenburgh v. Truax, 4 Den. 
464, 47 AmD 268; Gardner vy. Heartt, 
3 Den. 232. 

N. C.—Foot v. Seaboard Air Line 
R. 'Co., 142. N. C. 52, 54. SEH 848; 
Drum v. Miller, 185 N. C. 204, 47 SE 
421, 102 AmSR 528, 65 LRA 890. 

Oh.— Payne Vv. Vance, 103 Oh. St. 
59, 1338 NE 85; Griffin v. Toledo, etc., 
COW weds Oly Moly Ct Oatiaed 1 am, 
Cir. Dec. 749. 

Okl.—Muskogee Electric Tract. Co. 
Ne gira R eens 100 OkI. 169, 228 P 


Or.—Moses y. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 185. 

S. C.—Pickens y. South Carolina, 
ete... R. Co., 54°8. C. 498, 32 SE 567. 

Tenn.—Tally v. Ayres, 3 Sneed 677. 

Tex.—Hays v. Gainesville St. R. 
ee 70 Tex. 602, 8 SW 491, 8 AmSR 


Utah.—Gesas v. Oregon Short Line 
Re, Co,, 33 Utah” 156,93 P) 274 13 


NEGLIGENCE 


LRANS 1074. 

Vt.—Judd v. Ballard, 66 Vt, 668, 
80) A=96. 

Va.—lInterstate R. Co. 
110 Va. 38, 65 SE 500. 

Wis.—Lockwood v. Belle City St. 
R. Co., 92 Wis. 97, 65 NW 866. 

Eng. Blythe v. Birmingham 
Waterworks Co., 11 Exch, 781, 156 
Reprint 1047, 36 ‘Eng L&Eq 506. 

N. B.—Kelly v. bow, 9 N. B. 435. 

“No purpose or design can be said 
to exist where the injurious act is 
merely negligent.’ Cleveland, etc., 
R. Co. v. Starks, 174 Ind, 345, 349, 
92 NE. 54 [rev (A.) 89 NE 602]. 

“Phe ordinary act of negligence 
has in it no element of moral turpi- 
tude. There need be no purpose to 
commit a wrong as to any One, nor a 
conscious remissness in legal duty.” 
Garland vy. Boston, etc., -, OB a eo. 
N. H. 556, 564, 86 A 141, 46 LRANS 
338, AnnCasl1913E 924. 

{a] The test of liability is not 
whether the injury was accidentally 
inflicted but whether defendant was 
free from blame. Judd vy. Ballard, 
66 Vt. 668, 30 A 96. 

[b] “A malicious wrong is not 
necessary to constitute negligence. 
Indifference, disregard, the omission 
of considerate regard for the conse- 
quences of an act, may amount to 
negligence; for negligence may be 
an act of thoughtless omission, as 
well as one of willful commission.” 
Armour v. Wanamaker, 202 Fed. 423, 
426, 120 CCA 529. 

{c] One who starts a fire, which 
escapes into another’s property and 
does damage, is liable for such dam- 
age, although he had not intended 
to cause any damage. Jacobs y. An- 
drews, 4 lowa 506. 

[ad] One who discharges a toy 
cannon pointed toward pedestrians 
in a city is liable to a person in- 
jured as a result thereof, although 
he did not intend to shoot that per- 
son. Combs v. Thompson, 68 Kan. 
277, T4 P 1127. 

[el One negligently communicat- 
ing smallpox to another is liable for 
the injury sustained, and it is imma- 
terial whether he willfully or inten- 
tionally communicated the disease or 
how it was communicated. Frank- 
lin v. Butcher, 144 Mo. A. 660, 129 
SW 428. 

92. U. S.—Standard Mar. Ins. Co., 
Ltd. v. Nome Beach Lighterage, etc., 
Co.,, 183 . Fed. 636, 67. CCA 602, 1 
LRANS 1095 [certiorari den 200 U. 
S. 616 mem, 26 SCt 753 mem, 50 L. 
ed. 622 mem]; The Strathdon, 89 Fed. 


374. 

Ala.—Hines v. Miniard, 204 Ala. 
514, 86 S 28, 12 ALR 238; McNeil 
v. Munson SS, Lines, 184 Ala. 420, 
63 S 992 [rev 8 Ala. A. 610, 62 S 
459]; Louisville, etc., R. Co. v. Per- 
kins, 152 .Ala, 133, "44/8 602; Bir- 
mingham R. ete., Co. Vv. Randle, 149 
Ala, 539, 43 S 355; Birmingham R,, 
ete;, «Co... Bowers, 110 Ala. 328, 20 
Ss 345; Louisville, OLCae ok 1 OO. 
Harrison, 16 Ala. A. 609, 80 S 683. 

Cal.—Tognazzini Vv. Freeman, 18 
Cal, A. 468, 123 P 540. 

Canal Zone.—Fitzpatrick v. Panama 
R. Co., 2 Canal Zone 111. 

Colo.—Victor Coal Co. v. Muir, 20 
Colo. 320, 88 P 3878, 46 AmSR 299, 
26 LRA 435. 

Conn.—Simenauskas vy, Connecticut 
Co., 102 Conn. 676, 129 A 790; Nolan 
v. New York, etc., R. Co., 70 Conn. 
159,,. 39. A 115, 43° LRA 305; Pitkin 
v. New York, ete., BR. Co,, 64 Conn. 
482, 30 A 772; Farrell v. ‘Waterbury 
Horse R. Co., 60 Conn. 239, 21°A 
675, 22 A 544, 

Ill.—Chicago, etc., R. Co. v. John- 
son, 103 Ill. 512; Springside Coal Min. 
Co. v. Grogan, 53 Ill. A. 60. 

Ind.—Brooks vy. Pittsburgh, etc., 
R. Co., 158 Ind. 62, 62 NE 694; Cleve- 


v.. Tyree, 


made is an element which distinguishes negligence 
from other torts,®? for where an intention to inflict 


land, etc., R. Co. v. Miller, 149 Ind. 
490, 49 NE 445; Parker v. Penn- 
sylvania Co., 134 Ind. 673, 34 NE 
504, 23 LRA’ 552; Louisville, éte., R. 
Co. v. Bryan, 107 Ind. 51, 7 NE 807; 
Terre Haute, etc., R. Co. v. Graham, 
95 Ind. 286, 48 AmR 719; Barrett v. 
Cleveland, ’etc., IR Cog) 48a tnd aay 
668, 96 NE 490; Pittsburgh, ete., R. 
Co. v. Ferrell, 39 Ind. A. 515, 78 NE 
988, 80 NE 42 

Ind. he Gredtnoase y. Croan, 4 
Ind. T. 668, 76 SW 273. 

Kan.—Union Pac. R. Co. vy. Rollins, 
5 Kan. 167; 

Ky.—Lexington v. Lewis, 10 Bush 
677. 

Me.—Towle v. Morse, 103 Me. 250, 
68 A 1044. 

Mich.—Redson v. Michigan Cent. 
R. Co., 120 ‘Mich. * 671, .79° NW 939- 

Mo.—Raming_ v. Metropolitan St. 
Re Goi AST MO; 4077 On Veeco as 
Heizer vy. Kingsland, etc., Mfg. Co., 
110 Mo. 605, 19 SW 630, 33 AmSR 
482, 15 LRA 821; Christy v. Butcher, 
153 Mo. A. 397, 134 SW 1058; Rich- 
mond v. Missouri Pac. R. Co., 133 
Mo. A, 463, 113 SW = 708; Holden v. 
Missouri R. Co., 108 Mo. A. 665, 84 
SW 133; Dean v. St. Louis Wooden- 
ware Works, 106 Mo. A. 167, 80 SW 
292; Bindbeutal v. Street R. Co., 43 
Mo. A. 463. 

Mont.—Neary v. Northern Pac. R. 
Co., 41 Mont, 480, 110 P 226. 


N. H.—State y. Manchester, etc., 
a Con 52, IN. Ee ib 28. 
N, J.—Kuelling vy. Roderick Lean 


Mfg. .Co., 183. N.Y. 78 75. INE 1098, 
111 AmSR 691, 2 LRANS 303, 5 
AnnCas 124. 

N. M.—Wood vy. Sloan, 20 N. M. 127, 
148 P 507, LRA1915E 766. 

N. Y.—Grein v. Yohon, 103 Misc. 
378, 170 NYS 178 [aff 187 App. Div. 
970 mem, 176 NYS 901 mem]; Bark- 
ley v. Williams, 30 Misc. 687, 64 
NYS 318; Gardner v. Heartt, 3 Den. 
232. 

N. C.—Foot v. Seaboard Air Line 
R. NOR 142 N. C. 52, 54 SE 843. 

D.—Morrison Vv. dee; 16 Neo, 
371 113 NW 1025, 13 LRANS 650. 

Oh. —Payne vy. Vance, 103 Oh. St. 
59, 133 NE 85. 

S. C.—Keel v. Seaboard Air-Line R. 
Co., 108 S. C. 390, 95 SE 64; Pickens 
v. South -Carolina, etc., R. Co., 54 
S. C. 498, 32 SE 567 

Tenn.—Memphis St. R, Co. v. Roe, 
118 Tenn. 601, 102 SW 343. 

Tex.—Hays v. Gainesville St. R. 
Co., 70 Tex. 602, 8 SW 491, 8 AmSR 
624; Pullman Co, v. Caviness, 53 Tex. 
Civ. A. 540, 116 SW 410. 

Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 138 P 1185. 

Va.—Interstate R. Co. v. Tyree, 110 
Va. 38, 65 SE 500; Chesapeake, etc., 
R. Co. v. Farrow, 106 Va. 137, 55 SE 
569, 10 AnnCas 12. 

Wis.—Rideout v. Winnebago Tract, 
Co., 123 Wis. 297, 101 NW. 672, 69 
LRA 601; Wilson v. Chippewa Val- 
ley Electric R. Co., 120 Wis. 636, 98 
NW 586, 66 LRA 912; Lockwood v. 


Belle City Ste Re Co., 92 Wis. 97, 
65 NW 866. 
Eng. — Blythe v. Birmingham 


Waterworks Co,, 11 Exch. 781, 156 
Reprint 1047, 36 "EngL&Eq 506. 

“Negligence signifies a want of 
care in the performance of an act, 
by one having no positive intention 
to injure the person complaining of 
it.” Pitkin v. New York, etc., R. 
Co., 64 Conn, 482, 490, 30 A 272 [quot 
Simenauskas y. Connecticut Co., 102 
Conn. 676, 681, 129 A 790]. 

“An act. done willingly and on full 
information is not done negligently. 

. Negligence is the result of inat- 
tention or oversight.’ Dean v. St. 
Louis Woodenware Works, 106 Mo. 
A. 167, 179, 80 SW 292. 

“Negligence, generally speaking, 
whether it be ordinary or gross, is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 11 
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BSD 


§§ 11:15] 


the injury exists, whether that intention be actual 
or constructive only, the wrongful act is not neg- 
ligent but is one of violence or aggression®? or 
‘Conversely, good intentions furnish no 
excuse for negligence,®*> and the fact that an act 
or omission is inadvertent does not take away its 


fraud.94 


negligent character.* 
[§ 12] C. Volition. 


doing of some act. 7799 


[§ 13] D. Capacity of Person Charged. 
it has been said that ‘‘negligence cannot be attrib- 


merely .an omission to perform a 
duty, although there may be instances 
where gross negligence is of an af- 
firmative character, and amounts to 
an intentional wrong or a reckless 
disregard of the rights of others. 
But, strictly speaking, it is not an 
affirmative wrongful act, such as 
trespass, or other acts that are ac- 
companied by circumstances of ag- 
gravation or attended by fraud, ma- 
lice, or intentional wrong.” Schulte 
v. Louisville, etce., R. Co., 128 Ky. 
627, 635, 108 SW 941, 33 KyL 31. 


[a] “fhe very nature of negli- 
gence imparts inadvertence.” Gulf, 
éte., RR. Co. . v.; Letsceh;» (Civ..; A.) 55. 


SW 584, 587 [aff 94 Tex. 650 mem, 
56 SW 1134 mem]. 

[b] “It is an essential ingredient 
of actionable negligence that injury 
be the result of inadvertence or in- 
attention.” Pitkin v. New York, etc., 
R. Co., 64 Conn. 482, 489, 30 A 772. 

[c] “Negligence .. . necessarily 
excludes a condition of mind which 
is capable either of designing an in- 
jury to another or of agreeing that 
an injury should be received from 
another. To contributory negligence, 
therefore, the maxim, Volenti rion fit 
injuria, does not apply, because a 
negligent person exercises no will at 
all. The moment he wills to do the 
injury, or to combine in doing the 
injury, then he ceases to be negli- 
gent, and the case becomes one of 
malice or fraud.’”’ Raming v. Metro- 
politan St. R. Co., 157 Mo. 477, 507, 


oy in 268 [quot Wharton Negl, § 
1 
{d] “The distinguishing charac- 


teristic of negligence is inadvertence, 
or an absence of any intent to in- 
jure.” Lockwood v. Belle City St. 
R. Co., 92. Wis. 97, 118, 65 NW 866. 

fe] “he element which distin- 
guishes actionable negligence from 
criminal wrong or wilful tort, is in- 
advertence on the part of the per- 
son causing the injury.’ Pickens v. 
South Carolina, etc., R. Co., 54 S. C. 
498, 505, 32 SE 567. 

{[f{] “The last element of negli- 
gence, and that which distinguishes 
it from fraud or other willful in- 
jury, is the absence of any distinct 
intention to produce the precise dam- 
age to the plaintiff which actually 
follows as a result of the negli- 
gence.” Greathouse v. Croan, 4 Ind. 
T. 668, 675, 76 SW 273. 

lg] “Thoughtless inattention” 
the very “essence of negligence.” 
Towle v. Morse, 103 Me. 250, 256, 68 
A 1044; Tasker vy. Farmingdale, 85 
Me. 523, 524, 27 A 464. 

{h] Importance of distinction.— 
“The distinction between negligence 
and intentional wrong is important 
in’ tracing down liability for the con- 
sequences arising therefrom.” Heizer 
v. Kingsland, etc., Mfg. Co., 110 Mo. 
605, 617, 19 SW 630, 33 AmSR 482, 
15 LRA 821 

[i] Distinction not abrogated by 
statute.—The distinction between an 


is 


While an intent to inflict the 
injury complained of is not necessary to constitute 
negligence,’ it has been asserted that in order to 
charge one with actionable negligence the act or 
omission complained of must have been voluntary.°® 
On the other hand, however, it has been said that 
““negligence usually is the result of the involuntary, 
casual omission to do, or the casual and involuntary 
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able negligence. 


lawful and not 
nance.® 


While 


act done directly by force, constitut- 
ing of itself a wrong by invading 
the rights of another, and one the 
result of negligence, is not affected 
by a Statute abrogating the distinc- 
tion between trespass and case, be- 
cause such distinction is inherent in 
the nature of things. Chicago West 
Div. R. Co. v. Rend, 6 Ill. A. 243, 

93. Pitkin v. New York, etc., R. 
Co., 64 Conn. 482, 30 A 772; Belt R. 
Co. v. Banicki, 102 Ill. A, 642; Penn- 
Sylvania Co. v. Sinclair, 62 Ind. 301, 
380 AmR 185; Bindbeutal v. Street 
R. Co., 48 Mo. A. 463, 471. 

“It is too clear for argument that 
the two terms ‘carelessness’ and 
‘wilfulness’ are not equivalents, the 
one of the other, in any legal sense; 
they are repugnant and inconsistent 
in their signification and meaning. 
There is a manifest distinction be- 
tween cases which count upon neg- 
ligence as a ground for action, and 
those which are founded upon acts 
of aggressive wrong or wilfulness,” 
Bindbeutal v. Street R. Co., supra. 

[a] Intentional injury ‘malicious 
and not negligent.—Where there is an 
intention to injure the person com- 
plaining, the injury is not a negli- 
gent one but one of violence or fraud, 
that is, a malicious one. Simenaus- 
kas v. Connecticut Co., 102 Conn. 
676, 129 A 790; Pitkin v. New York, 
ete., R. Co., 64 Conn. 482, 30 A 772. 

94. Pitkin v. New York, etc., R. 
Co., supra. 

95. Louisville, et RCo, 
Young, 1153) Ala. 282, “37, 45 S 238, 
16 LRANS 301; Woodhead v. Wilkin- 
son, 181 Cal. 599, 602, 185 P 851, 10 
ALR 291, 

“No purpose, however benevolent, 
excuses negligence.’ Woodhead vy. 
Wilkinson, supra, 

“Good faith and honest intention 
or belief may be potent in determin- 
ing whether a wrong is the result of 
willfulness and wantonness, but it is 
not availing to refute an imputation 
of negligence, because, while good 
faith and honest intention or belief 
must characterize the performance of 
the duty, it is the act itself, and not 
the intent, that denominates acts or 
omissions as negligent.’’ Louisville, 
ete., R. Co. v. Young, supra. 

[a] Tllustration.—Where plaintiff 
was injured by defendant's letting 
loose a rope which supported a scaf- 
fold on which plaintiff was working, 
defendant’s belief that plaintiff told 
him to let the rope loose would not 
excuse him, unless in acting upon 
that belief he acted with the pru- 
dence which the situation demanded. 
Irrgang v. Ott, 9 Cal. A. 440, 99 P 528. 

96. Cahill v. Illinois Cent. R, Co., 
148 Iowa 241, 125 NW 331, 28 LRANS 
1121; Fox v. ‘Texas Co., 180 N. C. 543, 
546, ‘105 SE 437, 

“The law does not excuse thought- 
lessness, and especially where the 
situation was such as to call for the 
highest degree of care,’ Fox v. 
Texas Co., supra. 


[§ 15] F..Omission or Commission. 


[45 C.J.] 687° 


‘uted to an irresponsible person, as an idiot or small 
child,’’? and the element of responsibility of the 
person to be charged is sometimes included in defini- 
tions of negligence,* and mental and physical capac- 
ity are unquestionably relevant facts in connec- 
tion with contributory negligence,‘ it is well estab- 
lished as a general rule that either an infant® or 
an insane person® may be chargeable with action- 


[§ 14] H. Illegality. It is not necessary to con- 
stitute actionable negligence, that the act or omis- 
sion complained of should have involved any ele- 
ment of illegality,’ and consequently, one cannot 
avoid a charge of negligence merely by showing that 
the act or omission complained of was, of itself, 


violative of any statute or ordi- 


It has been 


97. See supra § 11. 

98. Dowd y. New York, ete., R. 
Co., 170 N. Y. 459, 63 NE 541; Weeks 
Vv. "Auburn, etc., Electric Ris \Go:% "260 
Misc. 400, 113 NYS 636. 

99. Root v. Topeka R. Co., 96 Kan. 
694, 696, 153 P 550. 

1. As bearing on question whether 
sufficient care exercised see infra § 74. 

2. Washington v. Baltimore, etc., 
R. Co., 17 W. Va. 190, 196. 

3. Altman y. Aronson, 231 Mass. 
588, 121 NE 505, 4 ALR 1185. 

4 See infra §§ 546-560. 

5. See Infants § 209. 

6. See Insane Persons § 545. 
min Ind.—Howe v. Young, 16 Ind. 

Kan.—Crecelius v, Atchison, etc., 
Ri Co., 925 Kans 9189 7Pe1 104: 

Md.—West Virginia Cent., etce., R. 
Co. v. State, 96 Md. 652, 54 A 669, 61 


LRA 574; Baltimore, ete., Riz Con v. 
Reaney, 42 Md. 117. 
N. J.—Public Serv. R. v. 


Co. 
Mooney, 99 N. J. L. 58, 125 A 328. 

N. Y.—Kellinger v. Forty-Second 
St.,. ete., Ferry Co., 50 N.Y. 206; 
Rochester White Lead Co. v. Roches- 
ter, 3 N. Y. 468, 53 AmD 316; Sea- 
brook v. Hecker, 27 N. Y. Super. 344; 
Vandenburgh v. Truax, 4 Den. 464, 47 
AmD 268. 

Tenn.—Tally vy. Ayres, 3 Sneed 677, 

Vt.—Trow v. Thomas, 70 Vt. 580, 
41 A 652. 

“One who is engaged in the lawful 
performance of a legal right must 
use reasonable care in the exercise of 
such right not to injure another.” 
Public Serv. R. Co. v. Mooney, 99 N. 
se at 58, 61, 125 A 328. 

U. Si— Bramley v. Dilworth, 
ort Fed. 267. 

Ark.—Texas Motor Co. v. Buffing- 

ton, 134 Ark. 320, 203 .SW 1013. 


Cal.—Opitz v. Schenck, 178 Cal. 
636, 174 P 40. 
Colo.—Campion y. Eakle, 79 Colo. 


320, 246 P 280, 47 ALR 289, 
Conn.—Hill v. Fair Haven, etc., 

Co., 75 Conn, 177, 52 A 725. 
Fla.—Anderson v. Southern Cotton 

Oil, Coi;. ‘73 + Play .4325. 17482976; GRA 


1917 715. 

Ga.—Giles vy. Voiles, 144 Ga. 853, 
88 SE 207. 
Os eR he v. Morton, 221 Ill, A. 

Ind.—Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241. 

Towa.—Hansen v. Kemmish, 201 
Iowa 1008, 208 NW 277, 45 ALR 498. 

Kan.—Crecelius v. Atchison, etce., 
R. Co., 92 Kan. 91, 1389 P 1194. 

Ky.—Cumberland, Tel., etc., Co. v. 
Yeiser, 141 Ky. 15, 181 SW 1049, 31 
LRANS 11387. 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 1380 A 871. 

Md.—Taxicab Co. v. Ottenritter, 
151 Md. 525, 135 A 587, 

Mass.—Trombley v. Stevens-Dur- 
yea Co., 206 Mass. 516, 92 NE 764. 


R. 


Mich.—Patterson v. Wagner, 204 
Mich, 593, 171 NW 356. 
Minn.—Carson v. ‘Turrish, 140 


638 [45 C.J.] 


said that, strictly speaking, negligence imports omis- 
sion rather than commission; but in a legal sense 
every omission to perform a duty imposed by law 
for the avoidance of injury to persons or property 
may constitute. negligence,’® and the result is the 
same whether the duty is to do, or to refrain from 
It is accordingly well 


doing, a certain thing."? 


Minn. 445, 168 NW 349, LRA1918F 
154; Schaar v. Conforth, 128 Minn. 
460, 151 NW 275, 

Mo.—Brooks v. Menaugh, 284 SW 
803. 

Mont.—Knott v. Pepper, 74 Mont. 
236, 239 P 1037. 

Nebr.—Thomas v. Rasmussen, 106 
Nebr. 442, 184 NW 104. 

Nev.—Powell v. Nevada, etc. R. 
Co., 28 Nev. 40, 78 P 978. 

N. J.—Spawn v. Goldberg, 94 N. J. 
Ty. 335, 110A 565. 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356. 

N. C.—Drum vy. Miller, 135 N. C. 
204, 47 SE 421, 102 AmSR 528, 65 
LRA 890. 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 

Oh.—Schell v. Du Bois, 94 Oh. St. 
93, 123 NE 664, LRA1917A 710; Jo- 
seph vy. Larkworthy, 15 OhNPNS 561. 

Pa.—Flanigan v. McLean, 267 Pa. 
553, 110 A 370; Casey v, Hutchinson, 
29 Pa. Dist. 649. 

R. I.—W. P. Hamblin, Inc. v. Cher- 
nick, 136 A 345, 

S. C.—North State Lumber Co. v. 
Charleston Cons. R., etc., Co., 115 
S. C. 267, 105 SE 406. 

Tenn.—Knoxville Tract. Co. v. Mul- 
lins, 111 Tenn. 329, 76 SW 890. | 

Tex.—Temple Lumber Co. y. Liv- 
ing, (Civ. A.) 289 SW 746. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932. 

Va.—McNamara v. Rainey Lug- 
gage Corp., 139 Va. 197, 123 SE 515. 

Wash.—Adair v. McNeil, 95 Wash. 
160, 163 P 393. 

W. Va.—Burdette v. Henson, 96 W. 
Va. 31, 122 SE 356, 37 ALR 489. 

Wis.—Glatz v. Kroeger Bros. Co., 
168 Wis. 635, 170 NW 934, 


Wyo.—Garner vy. Brown, 31 Wyo. 
Tin ce, PPZuT. 
Eng.—Eastern, etc., Tel. Co., Ltd. 


y. Cape Town Tramways Co., Ltd., 
[1902] A. C. 381, 2° BRC 114. 

Man.—Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1922] 2 
WestWkly 405. 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 HastLR_ 561. 

Ont.—Hanley v. Hayes, 55 Ont. L. 
361, [1925] 3 DomLR 782. 

Que.—McCaskill v. Paquin, 60 Que. 
Super. 162. 

“A negligent exercise of a right or 
the negligent performance of a duty 
which causes injury can not be justi- 
fied. It is no excuse that an act of 
appellant which causes an injury was 
in itself lawful, or might be done in 
the exercise of a legal right, if the 
injury arose from the doing of the 
thing in a negligent manner and 
without regard to the rights of oth- 


ers.”. Crecelius v. Atchison, etc., R. 
Gos 92h Kant £91; 95).'139 Pe 1194. 
{a] “he operator of a vehicle 


may not escape liability for a colli- 
sion by simply saying that he was 
not exceeding the speed limit estab- 
lished by statute or ordinance when 
it happened. It may appear (the 
other party being without fault) that 
though a defendant was not exceed- 
ing the limit of speed prescribed by 
the ordinance, yet that he was operat- 
ing his vehicle without such control as 
to speed under the particular circum- 
stances as a careful and prudent man 
in the exercise of due care and cau- 
tion would have had.” Opitz v. 
Schenk, 178 Cal. 686, 640, 174 P 40. 
Negligence in operation of motor ve- 
hicles within legal speed limits gen- 
erally see Motor Vehicles § 636. 
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NEGLIGENCE 


been done.?? 


[b] Sandblasting. — Damage to 
dentists from sand coming into their 
offices from a sandblasting machine 
used to clean an adjoining building 
is not damnum absque injuria, for 
although the business of sandblast- 
ing is lawful, if it cannot be carried 
on without causing loss to others, 
the proprietor is bound to make good 
such loss. Loesberg y. Fraad, 119 
Misc. 447, 197 NYS 229. 

Violation of statute or ordinance as 
negligence see infra §§ 99-123. 

9. Browning v. Fidelity Trust Co., 
250 Fed. 321, 325, 162 CCA 391 [cer- 
tiorari den 248 U. S. 564, 39 SCt 9, 
63 L. ed. 423]; Pennsylvania Co. v. 
Sinclair, 62 Ind. 301, 30 AmR 185. 

“The elemental idea of negligence 
is failure or omission—the failure or 
omission to do something which 
should have been done.” Browning 
v. Fidelity Trust Co., supra. 

10. Randle vy. Birmingham R., etc., 
Co., 169 Ala. 314, 324, 53 S 918; Penn- 
sylvania Co. v. Sinclair, 62 Ind. 301, 
30 AmR 185; Freeman v. Johnson, 
(Tex. Civ, A.) 186 SW 275, 276. 

“Negligence may result from omis- 
sion in respect of duty.” Randle v. 
Birmingham R., etc., Co., supra. 

“The omission to do what ordinary 
care requires is aS much an act of 
negligence aS some direct act which 
is required to be done with ordinary 


care.”’ Freeman vy. Johnson, supra. 
11. See cases infra this note; and 
note 12. 


“This duty of obligation may be 
either or both positive or negative in 
character—positive, in requiring un- 
der the existing conditions the doing 
of some acts; negative, in prohibiting 
under the conditions existing the do- 
ing of certain acts.” Gogol v. Balti- 
more, ete., R. Co., 226 Fed. 224, 226. 

“Diligence, when the law imposes 
it as a duty, implies that ‘we shall 
do those things we ought to do, and 
leave undone those things we ought 
not to do.’” Grant v. Moseley, 29 
Ala. 302, 305. 

12, U. S.—Baltimore, etc., R. Co. 
v. Jones, 95 U. S. 439, 24 L. ed. 506; 
Parrott v. Wells, 15 Wall. 524, 21 L. 
edi (206+ 0 Wit EY iGahagants wine uw. 
Tucker Stevedoring Co., 15 F. (2d) 
935 [rev 6 F. (2d) 407]; Standard Oil 
Co. v. Devries, 3 F. (2d) 852; Leahy 
v.. Detroit, etce., R. Co., 240 Fed. 82, 
153 CCA 118; Thompson y. Chicago, 
ete,” RR. -Co., 189. Meadash28; Alder OCA 
261; Lewis v, Koller, 186 Fed. 403; 
Western Union Tel. Co. v. Catlett, 177 
Fed, 71, 100 CCA 489; Beyer v. Ham- 
burg-American SS. Co., 171 Fed. 582; 
San Francisco, ete., SS. Co. v. Carl- 
son, 161 Fed. 851, 89 CCA 45; Wash- 
ington Mills v. Cox, 157 Fed. 634, 85 
CCA 154; Erie R. Co. v. Moore, 113 
Fed. 269, 51 CCA 226 [certiorari den 
184 U. S. 701 mem, 22 SCt 940 mem, 
46 L. ed. 766 mem]; Hichel v. Sawyer, 
44 Fed. 845; King vy. Cleveland, 28 
Fed. 835 [aff 182 U. S. 295, 10 SCt 90, 
33 L. ed. 334]; Fuller v, Citizens’ Nat. 
Bank, 15 Fed. 875. 

Ala.—Randle v. Birmingham R., 
etc., Co., 169 Ala. 314, 53 S 918; Lewy 
Art Co. v. Agricola, 169 Ala. 60, 53 
S 145; Alabama City, ete.,-R. Co. v. 
Bullard, 157 Ala. 618, 47 S 578; Bir- 
mingham R., etc., Co. v. Pinckard, 
124 Ala. 372, 26 S 880; Birmingham 
R., etc., Co. v. Bowers, 110 Ala. 328, 
20'S 345; Grant v. Moseley, 29. Ala. 
302; Louisville, etc., R. Co. v. Harri- 
son, 16 Ala. A. 609, 80 S 683; Vir- 
ginia-Carolina Chemical Co. v. May- 
son, 7 Ala. A. 588, 62 S 253, 

Ariz.—Morenci Southern R. Co. v. 


| “perf Ss 


settled that actionable negligence may consist in 
either omission or commission, either omitting to 
do something which in the exercise of ordinary care 
should have been done or doing something which 
in the exercise of ordinary eare should not have 
A distinction is drawn, in some eases, 
between negligence in doing what a prudent person 


Monsour, 21 Ariz. 148, 185 P 938. 

Ark.—Coca-Cola Bottling Co. v. 
Shipp, 297 SW 856; Arkansas, etc., R. 
reveo: Sanders, 81 Ark. 604, 99 SW 
it 

Cal.— Basler v. Sacramento Gas, 
etc., Co., 158 Cal. 514, 111 P 530, Ann 
Cas1912A 642. 

Colo.—McGraw v. Kerr, 23 Colo. A. 
163, 128 P 870. 

Conn.—Sharkey v. Skilton, 83 Conn. 
503, 77 A 950. 

Fla.—Morris v. Florida Cent., etc., 
R. Co., 43 Fla. 10,29 S~541. 

Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675. 

Ida.—Strong v. Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 30 LRANS 
409, AnnCasl1912A 55. 

Ill.—Perryman v. Chicago City R. 
Co., 242 Ill. 269, 89 NE 980 [aff 145 
Ill. A. 187]; Schneeweisz y. Illinois 
Cent. R. Co., 196 Ill, A. 248. ! 

Ind.—Louisville, ete, R. Co. ~.v. 
Schmidt, 147 Ind. 638, 46 NE 344; 
Cincinnati, etc., R. Co. v. Peters, 80 
Ind. 168; Louisville, ete., Tract. Co. 
v. Jennings, 73 Ind. A. 69, 123 NE 
835; Evansville, ete., R. Co. v. Mills, 
37 Ind. A. 598, 77 NE 608; Citizens’ 
St. R. Co. v. Merl, 26 Ind. A. 284, 59 
NE 491; Pittsburgh, etce., R. Co. vy. 
Carlson, 24 Ind. A. 559, 56 NE 251; 
Citizens’ St. R. Co. v. Hoffbauer, 23 
Ind. A. 614, 56 NE 54; Louisville, etc., 
R. Co. v. Carmon, 20 Ind; A. 471, 48 
NE 1047, 50 NE 893; Vance v. Frank- 
lin, 4 Ind. A. 515, 30 NE 149. 

lowa.—Bowery: v. Wabash R, Co., 
185 Iowa 288, 170 NW 474: Mitchell 
v. Swanwood Coal Co., 182 Iowa 1001, 
166 NW 391; Fisher v. Cedar Rapids, 
ete., R. Co., 177 Iowa 406, 157 NW 
860; Cresswell v. Wainwright, 154 
Iowa 167, 134 NW 594; Jerolman v. 
Chicago, etc., R. Co., 108 Iowa 177,-78 
NW 855; Shultz v. Griffith, 103 Iowa 
150, 72 NW 445, 40 LRA 117; McCaull 
v. Bruner, 91 Iowa 214, 59 NW 37; 
Galloway v. Chicago, ete., R. Co., 87 
Iowa 458, 54 NW 447. : 

Kan.—Root v. Topeka R. Co., 96 
Kan. 694, 153 P 550; Rodgers vy. Mis- 
sourl Pac, Ry Co., 75) Kan: 222,933! p 
885, 121 AmSR 416, 10 LRANS 658, 
12 AnnCas 441. 

Ky.—Illinois Cent. R. Co. v. Cash, 
221 Ky. 655, 299 SW 590; Davis v. 
Walls, 202 Ky. 767, 261 SW 268; 
Kelch yv. National Contract Co., 178 
fr oeaeeet 1 etc., 

LICK Ys arrod, Ky. 4 
SW B89. y. 445, 115 

La.—Roder v. Legendre, 147 La, 
295, 84 S 787; Whitworth y. Shreve- 
port Belt R. Co., 112 La. 363, 36 S 414, 
65 LRA 129. 

Me.—Hutchins v. Penobscot, 120 
Me. 281, 113 A 618; Fidelity, etc., Co. 
v. Cutts, 95 Me. 162, 49 A 6738, 

Md.—State v. Consolidated Gas, 
etc., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237; Ottenheimer vy, Molohan, 
146 Ma. 175, 126 A 97; Leland v. Em- 
pire Engineering Co., 135 Md. 208, 
108 A 570; Western Maryland R. Co. 
v. Sanner, 130 Md. 581, 101) Al (587 
{certiorari den 245 U. S. 661 mem, 38 
SCt 61 mem, 62 L. ed. 536 mem}; 
Pillard y, Chesapeake SS. Co., 124 Mad. 
468, 92 A 1040; Havermale v. Houck, 
122 Md. 82, 89 A 314; Young Co, v. 
State, 117 Md. 247, 83 A 345; Geisel- 
man v. Schmidt, 106 Md. 580, 68 A 
202; Baltimore, etc., R. Co. v. State, 
71 Md. 590, 18 A 969. 

Mass.—Pickett v. Waldorf System, 
Inc., 241 Mass. 569, 136 NE 64, 23 
ALR 1014; Goodwin yv. E. B. Nelson 
Grocery Co., 239 Mass. 232, 132 NE 
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would not do, which is termed active1® or positive? 
negligence, and the omission to do what a prudent 
person would do, which is termed passive!® or nega- 
Such a distinction is, however, 
of no practical importance as bearing on liability 
for negligence,'’ except in cases where the measure 
of defendant’s duty to plaintiff is determined by 


tivel® negligence. 


NEGLIGENCE 


plaintiff’s status as invitee, licensee, or trespasser ;*® 


51; Proctor v. Dillon, 285 Mass. 538, 
129 NE 265; Bergeron v. Forest, 233 
Mass. 392, 124 NE 74; Altman vy. 
Aronson, 231 Mass. 588, 121 NE 505, 
4 ALR.1185; Mammott v. Worcester 
Cons. St. R. Co., 228 Mass. 282, 117 
NE 336; Bernabeo v. Kaulback, 226 
Mass. 128, 115 NE; 279; Carleton) v. 
Franconia Iron, etc., Co., 99 Mass. 
216: 

Mich.—Hemmila y. Cleveland Cliffs 
Iron Co., 184 Mich, 567, 151 NW 873. 

Miss.—Mississippi Home Ins. Co. 
y. Louisville, ete. R. Co., 70 Miss. 
119, 12; S$ 156. 

Mo.—Brunke vy. Missouri, etc., Tel. 
Co., 115 Mo. A. 36, 90 SW 753; Holden 
v. Missouri R. Co., 108 Mo.. A. 665, 
84 SW 133. 

Mont.—Knott v. Pepper, 74 Mont. 
236, 239 P 1037; Flaherty v. Butte 
Electric R. Co., 40 Mont. 454, 107 P 
416, 135° AmSR 630; Harrington v. 
Butte, etc., R. Co., 37 Mont. 169, 95 
P 8, 16 LRANS 395; Birsch v. Cit- 
jzens’ Electric Co., 36 Mont. 574, 93 
P 940. 

Nebr.—Lincoln Gas, etc., Co, Vv. 
Thomas, 74 Nebr. 257, 104 NW 153; 
Dailey v. Burlington, etc., R. Co., 58 
Nebr. 396, 78 NW 722; Kearney Hlec- 


tric Co. v. Laughlin, 45 Nebr. 390, 63 | 


NW 941. 


N. 
454, 69 A525; State v. Manchester, 
etc., R. Co., 52 N. H. 528; Woodman 
v, Nottingham, 49 N. H. 387, 6 AmR 
6 


526: 

N. J.—Drake v. Mount, 33 N. J. L. 
441: Four Corners Bldg., etc., Assoc. 
v. Schwarzwaelder, 88 N. J. Eq. 212, 
101 A 564. 

Y.—Dowd v.-New York, etc., R. 


Grein Vv. ‘ 
NYS 178 [aff 187 App. Div. 970 mem, 
176 NYS 901 mem]; Weeks v. Auburn, 
ete., Electric R. Co., 60 Mise. 400, 
113 NYS. 636, 

N. C.—Hinnant v. Tidewater Power 
Co., 187 N. C. 288, 121 SE. 540, 544 
[eit Cyc]; Monroe y. Atlantic Coast 
Line R: Co., 151 N, C. 374, 66 SE 315, 
27 LRANS 193; Fuller v. Atlantic 
Coast Line R. Co., 140 N. C. 480, 53 
SE 297; Carter v. Cape Fear Lumber 
Go; 129 JN. °C. 208, 89 SE (828. 

Oh.—Johnson v. State, 66 Oh. St. 
59, 638 NE 607, 90 AmSR 564, 61 LRA 
277; Harriman v. Pittsburg, etc., R. 
Co., 45 Oh, St. 11, 12 NE 451, 4 AmSR 
507: Torbet y. Young, 24 Oh. Cir, Ct. 
N. S. 97, 36 Oh. Cir. Ct. 245. 

Okl.—Electric Supply Co. vy. Rosser, 
88 Okl. 220, 214 P 1068; Chickasha 
Cotton Oil Co. v. Brown, 39 Okl. 245, 
134;P 850; Smith v. Acme Milling Co., 
34 Okl: 439, 126 P 190. 

Or.—Ahern. v. Oregon Tel., etc., Co., 

24 Or. 276, 33 P 403, 35 P 549, 22 LRA 
535. 
, Pa.—Cohen v. Tradesmen’s Nat. 
Bank, 262 Pa. 76, 105 A 43, 4 ALR 
518; Foster v. Union Tract. Co., 199 
Pa..498, 49 A 270; Gilchrist v. Hart- 
ley, 198 Pa. 132, 47 A 972; McCloskey 
vy. Chautauqua Lake Ice Co., 174 Pa. 
34,34 A 287; Kibele v. Philadelphia, 
105 Pa, 41; Lehigh, ete. Coal Co. v. 
Lear, 6 Pa, Cas. 272, 9 A 267. 

S. C.—Renneker v. South Carolina 
R. Co., 20 S. C. 219; Gunter v. Gran- 
iteville Mfg. Co., 15 S. C. 443. 

Tenn.—Nashville, etc, R. Co. v. 
Wade, 127 Tenn. 154, 153 SW 1120, 
AnnCas 1914B 1020. 


Tex.—Houston, ete,, R. Co; v. Alex- |. 


H.—Goodale v. York, 74 N. H.| 


acts of omission, 


ander, 103 Tex. 594, 
Houston, ete, R. Co. v. Johnson, 103 


Tex. 320, 127 SW 539; Missouri, etc., , 


R. Co. v. Parrott, 100 Tex. 9, 92 SW 
795; McDonald v. International, etc., 
R. Co., 86 Tex. 1, 22 SW 939, 40 Am 
SR 808; Wichita Valley R. Co. v. 
Meyers, (Civ. A.) 248 SW 444; Cit- 
izens’ Nat, Bank v. Ratcliff, (Civ. A.) 
238 SW 362; Walling v. Houston, etc., 
R. Co., (Civ. A.) 195 SW 232; Free- 
man v. Peacock, (Civ. A.) 149. SW 
259; Freeman v. Nathan, (Civ. A.) 
149 SW 248; St. Louis, etc., R. Co. v. 
Franklin, 58 Tex. Civ. A. 41, 123 SW 
1150; International, etc., R. Co. v. 
Trump, 42 Tex. Civ. A. 536, 94 SW 
903, 98 SW 1101; Houston, etc., R. Co. 
v. Beard, 42 Tex. Civ. A. 427,.93 SW 
532; Houston, etc., R. Co. v.. Milam, 
(Civ. A.) 58 SW 735; Missouri, etce., 
R. Co. v. Milam, 20 Tex. Civ. A. 688, 
50 SW 417; Texas, etc., R. Co. v. Cur- 
lin, 18 Tex. Ciy. A. 505, 36 SW 1003; 
Texas Cent. R. Co. v. Brock, (Civ. A.) 
30 SW 274 [rev on other grounds 88 
Tex. 310, 31; SW 500). 

Utah.—Berger v. Salt Lake City, 


56 Utah 403, 191 P 238, 13 ALR 5; 
|Gilligan v. Denver, 


ete;,, HRa Cos, 743 
Utah 543, 136 P 958, 50 LRANS 1191; 
Klenk v. Oregon Short Line R. Co., 
27. Utah 428; 76 P 214. .- 


Vt.—Brehmer v. Lyman, 71 Vt. 98, } 
'42 A. 613; Houston v. Brush, 66 Vt. 
1331, 29 A 380. 


Va.—Mason v. Post, 105 Va. 494, 54 


SE 311, 11 LRANS 1038; Danville R., 


ete., Co. v. Hodnett, 101 Va. 361, 43 
SE 606. 


Wash.—Herrick Vv Washington 


Water’ Power. Co., 75 ‘Wash, 149, 134) 


P 934, 48 LRANS 640, 

W. Va.—Williams v. Belmont Coal, 
etc., Co.,.55 W. Va: 84, 46 SE 802; 
Sebrell v. Barrows, 36 W. Va. 212, 14 
SE 996; Nuzum v. Pittsburgh, etc., 
R. .Co., 30 W.Va. 228, 4 SH 242; 
Washington v. Baltimore, etc., R. Co., 
17.W. Va. 

Wis.—Bolin v. Chicago, etc., R. Co., 
ea Wis. 3338, 84 NW 446, 81 AmSR 


Hng.—Heaven v. Pender, 11 Q. B. 


‘D. 503, 19 ERC 81; Cotton v. Wood, 


8 Cc. B. N. S. 568, 98 ECL 568, 141 
Ben vat 1288; Reedie v. 


Co., 4 Exch, 244, 154 Reprint 1201, 
19 ERC 168. 
“Negligence ... may result from 


or from acts of 
‘commission, or from both combined.” 


Dunn vy. Pennsylvania R. Co., 20 
Phila. (Pa.) 258. 
“Negligence may be active or 


‘passive in character. It may consist 
in heedlessly doing an improper thing 
or in heedlessly refraining from do- 
ing the proper thing.” Basler v. Sac- 
ramento Gas, ete., Co., 158 Cal. 514, 
518, 111 P’ 530, 582, AnnCas1912A 642. 
“Tt [negligence] may result from 
‘omission or from commission, from 
pure inadvertence, or from voluntary 
action. It may be characterized by 
heedlessness, or by a persistence in 
ill-chosen conduct.” Sharkey v. Skil- 
iton, 83 Conn. 503, 507, 77. A 950, 
' 13. Ariz.—Morenci Southern . R. 
Co, v. Monsour, 21 Ariz. 148, 185 P 
938. 
, Cal._—Basler v. Sacramento Gas, 
lete., Co., 158 Cal 514, 111 P 530, Ann 
Cas1912A 642. 


Ind.—Louisville, etc., R. Co. v. Car- 
mon, 20 Ind. A. 471, 48 NE 1047, 50 
NE 893. 

! Mich.—Portland v. Citizens’ Tel. 


Co., 206 Mich. 632, 173 NW 382. 
1 N. Y.—Callan v. Pugh, 54 App. Div. 
545, 66 NYS.1118..... 

Active negligence defined see supra 


132 SW 119; 


| who does what he should not.” 


‘terms ‘active’ and ‘passive,’ 


London, etc., |! 


~ [45.C.3.] 689 - 


but it. is of importance as affecting the right of 
contribution’® or indemnity?® between wrongdoers. 
Some courts have considered that no such distine- 
tion should be recognized in negligence actions.?! 
[§ 16] G. Duty to Person Injured—1. In General. 
There can be no actionable negligence in the absenee 
of some duty which has been neglected or violated,”? 


§ 5. ‘ 
14. Morenci Southern R. Co. v, 
Monsour, 21 Ariz. 148, 185 P 938. 
15. Basler vy. Sacramento Gas, etce., 
Co., 158 Cal, 514, 111 °P 530, AnnCas 
1912A 642; Louisville, etc., R. Co. v. 
Carmon, 20 Ind. A. 471, 48 NE 1047, 
5.0 NE 893; Portland v. Citizens’ Tel. 


Co., 206 Mich. 682, 173 NW 382; 
Callan v. Pugh, 54 App. Div. 545, 66 
NYS 1118. 

16. Morenci Southern. R. Co. v. 


Monsour, 21 Ariz. 148, 185 P 938. 

_ 17. See cases supra note 12; and 
infra this note. 

_ “A person is equally liable for -do- 
ing a negligent act which would be 
active negligence, or in omitting to 
do an act which would be passive 
negligence, where, by such omission, 
injury would follow.” Galloway v. 
Chicago, ete., R..Co., 87 Iowa 458,54 
NW_ 447 [quot Louisville, ete., R: Co. 
v. Carmon, 20.Ind. A. 471,48 NE 
1047, 1048, 50. NE, 893], 

“Whether the circumstances call 
for activity or passivity, one who 
does not do what he should is equally 
chargeable with negligence with him 
Bas- 
ler v, Sacramento Gas, ete., Co., 158 


Cal, 514, 518, 111 P 530, AnnCasi912A4 


642. 
18. See infra § 129 et seq. IT 5 
19. Contribution between  tort- 


‘feasors see Contribution §§ 18-25. 


20. Indemnity between tort-feasors 
see Indemnity §§ 54, 55. 

21. Cederson v. Oregon R., ete., 
co 38 Or. 3438, 370, 62 P 637,.63 P 


_. ‘Negligence, when'applied to torts, 
1S a negative quality ... and to ap- 
ply to it the qualifying term ‘active’ 


or ‘passive’ seems inappropriate and 
,incongruous. 


There are degrees of 
negligence, such as slight and gross; 
but these are not indicated by the 
t Nor does 
it occur to us that the nature of the 
act, whether of omission or of com- 
mission, should make any difference 
in the egree of eare, precaution, 
skill, or viligance that should be re- 
quired in a given case.”  Cederson v. 
Oregon R., etce., Co., supra, 

[a] Term “active negligence’’ 


‘eriticized.—‘‘The term ‘active negli- 


gence’... is one of extensive mean- 
ing, obviously embracing many oc- 
currences that would fall short of 
willful wrongdoing, or of crass negli- 
gence; for example, all inadvertent 
acts causing injury to others, result+ 
ing from the failure to exercise ordi- 
nary care; likewise all acts the ef- 
fects of which are misjudged; or un- 
foreseen, through want of proper at- 
tention, or reflection. So the term, 
as a general one, is too broad. It 
covers acts of willful wrongdoing, 
also those which are not of that 
character. Therefore it is not relia- 
ble as a measure of right or duty for 
the purpose of determining liability 
in cases of the kind before us. Under 
such a rule, there would be no dis- 
tinction between the duty owing to 
licensees and trespassers on the one 
hand, and invitees or others to whom 
the exercise of ordinary care is due.” 
'Westborne Coal Co. v. Willoughby, 
188 Tenn. 257, 268, 180 SW. 322. 

22. U. S.—Northern Pac. R: Co. v: 
Adams, 192 U. S. 440, 24 SCt 408, 48 
L: ed, 513; National Sav. Bank v. 
Ward,;,100 U.:S., 195,» 25. La ed.\6215 
Parrott v. Wells, 15 Wall. 524, 21) Li 
ed. 206; Union Pac..R. Co. v. Marone, 
246 Fed. 916, 159 CCA 188; Gogol. v. 
Baltimore, etec., R.. Co.,.226 Fed. 224; 
Tom v. Nichols-Fifield Shoe Mach, 
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and hence in order that a person may have a cause | of action on account of an injury to person or 


Co., 215 Fed. 881, 132 CCA 221; Lewis 
v. Koller, 186 Fed. 403; Béyer Vv. 
Hamburg-American SS. Co., 171 aes 
582; Minneapolis Gen. Hlectric Co. v. 
Cronon, 166 Fed. 651, 92 CCA 345, 20 
LRANS 816; Cole v, German Sav., 
ete., Soc. 124 Fed, 113, 59 CCA 598, 
63 LRA 416; The St. Georg, 104 Fed. 
898, 44 CCA 246; Garnett v. Phoenix 
Bridge Co., 98 Fed. 192 {app dism 110 
Fed. 1007, 49 CCA 672]; Cleveland, 
etc. UR. Co. v. Ballentine, 34 Fed. 935, 
28 CCA 572; Goodlander Mill Co. v. 
Standard Oil Co., 68 Fed. 400, 11 CCA 
253, 27 LRA 5835 McDonald v, Union 
Pac, R. Co.,. 42 Fed. 579 [aff 152 U. S. 
262, 14 SCL 619, 38 L. ed. 434]; St. 
Louis, etc., Packet Ca Ve Keokuk, 
etc., Bridge Go.,, 31. Fed: “75a Miller 
v. Union Pac. R. Co., 17 Fed, 67, 5 
McCrary 300. 

Ala.—Cox v. Alabama Water Co., 
216 Ala. 35, 112 S 352; Sprinkle v. 
St. Louis; etc. R. Co.;’ 215° Ala. 191, 
110 S 1387; Eades v. American Cast- 
Iron Pipe Co., 208 Ala, 556, 94 S 593; 
McGhee v. Birmingham News Co., 206 
Adasieaggeo go: S* 492% Stowers v. 
Dwight Mfg. Co., 202 Ala. 252, 80 S 


90, 92 [quot Cyc]; Louisville, etc., 
R. Co. v. Kelly, 198 Ala. 648,73 S 
953; Tennessee Coal, etc, Co. v. 


Smith, 171 Ala, 251, 55 S 170; Randle 
v. Birmingham R., etc., Co., 169 Ala. 
314, 53 S 918; Southern -R.' Co. v. 
Drake, 166 Ala. 540, 545, 51 S 996 
[quot Cyc]; Sloss- Sheffield Steel, etc., 
Co. v. Bibb, 164 Ala. 62, 51S 345; 
Southern R. Co. v. Smith, 163 Ala. 


174,50 S 390; Birmingham R., etc., 
Co: v. Jones, 153 Ala. 157, 45 ir 
Southern R. Co. v. Williams, 143 Ala. 


212, 38 S 1013; Nashville, etc., R. Co. 
Vv, Harris, 142 Ala. 249, 37 8 794, 110 
AmSR 29, 153 Ala. 139, 448 962, 14 
LRANS 261; Virginia-Carolina Chem- 
ical Co. v. Mayson, 7 Ala, A. 588, 62 
S 253; Birmingham Belt’ R. Co, -v. 
Drake, 1 Ala. A. 354, 56 S 53. 


Ariz. —Pheenix Light, 6ter? Coury: 
Bennett. 8 Ariz, 314, 74 P 48, 63 
LRA 219. 


Ark.—National Union F. Ins. Co. v. 
Clay County School Dist. No, 55, 122 
Ark. 179, 182 SW 547, LRA1916D 238; 
Colyar v. Little Rock Bottling Works, 
114 Ark. 140, 169 SW 810; St. Louis, 
etc., R. Co. v. Rhoden, 93° Ark. 29, 123 
SW 798, 137 AmSR 73, 20 AnnCas 
915; Little Rock, etce., R. Co. v. Law- 
ton, 55 Ark. 428, 18 SW 543, 29 AmSR 
48, 15 LRA 434. : 
Northwestern 


Cal. — Jacobson — v. 
Pac, ?'*R:2 Co.) "176" Cale 1468, “166° P 73% 
Towne y. United Electric Gas, etc., 


ae 146 Cal. 766, 81 P 124, 70 LRA 
14, 


2 AnnCas 905; Smelser vy. 
Haase Evangelische Lutherische 
Gemeinde Der St. Markus’ Kirche, 


(A.) 263 P 838; Peak v. Key System 


Transit Co., (A.) 263 P 578; Fallon v. 
United R. ‘Cos., 28 Cal. A. 60, 151 P 
290; Fenn v. Clark, 11 Cal. A. 79, 103 
P 944. 
Canal .Zone.—Fitzpatrick v. Pana- 
ma R. Co., 2 Canal Zone 111 
Conn.—Harley v. Hall, 89 Conn. 


606, 95 A 2; Whitney v. New York, 
etc., R. :Co., 87 Conn: 623, 89 A 269; 
Sharkey v. Skilton, 88 Conn. 503, 77 
A 950; Cowles v. New York, ete., R. 
Cass 800 Cornie48, 66) “A 92026," 12 
LRANS 1067, 10 AnnCas 481; O'Neil 
v. East Windsor, 63 Conn. 150, 27 A 
237; Farrell v. Waterbury Horse R. 
Co., 60 Conn. :239, 21 A 675, 22 A 544: 
Nolan v. New York, etc., R. Co., 538 
Conn. 461, 4 A 196; Schoonmaker v. 
Albertson, etc., Mach. Co., 51 Conn. 
387; Bill v. Smith, 39 Conn, 206. 

Del. —Edmanson vy. Wilmington, 
ete., "Tract! Co., '32° Del. 177, 120 A923, 

Fla.—Woodbury v. Tampa Water 
Works Co., 57 Fla. 249, 49 S 556, 21 
LRANS 1034. 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 7538, LRA1917A 306; Southern 
Riv Co. vi Chatman, 124°Ga. 1026, 53 
SE 692, 6 LRANS 283, 4 AnnCas 675; 
Atlanta, etc., R. Co. v. West, 121 Ga. 


‘Southeastern R. Co. v. 


641, 49 SE 711, 104 AmSR, 179, 67 
LRA 701; Smith vy. Clarke Hardware 
Co, 100 Ga. 163, 28 SH:78, 39 LRA 
ové; Atlanta, ece., Air-Line R. Co. v. 
Gravitt, 93 Ga. 369, 20 SE 550, 44 
AmSR 1145, 26 LRA 535 Central of 
Georgia R. Co. v. Griffin, 35. Ga. A, 
161,:1382 SE 255; Georgia R., ete., Co. 


Vv. Turner, 33 Ga. A, LOT 123 SE "598; 
Manos v. Myers-Miller Furniture Cox, 
32 Ga, A. 644, 124 SE 357; Harvey _v. 
Bartow County, 31'Ga, A. 84,°119 SH 
588; Davis v. Gossett, 30 Gals. 576, 
118’ SE 773; Terrell v. Giddings, 28 
Ga, A. 697, 112 SE 914; Barly v. 
Houser, 28 Ga: A.-24, 109 SE 914; 
Newburn v. .Healey Real Est., etc., 
Co.. 17 Ga, A. 217, 86 SE 429; Green 
v. Massee, etc., Lumber Co., 6 Ga. A. 
389, 65 SE 44; Harden v. Georgia R. 


Co., 3 Ga. A. 344. 59 SB 1122. 

Hawaii.— Medeiros v. Honomu 
Sugar Co., 21 Hawaii 155, 159. [cit 
Cyc]. 


Ida.—Strong v. Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 30 LRANS 
409, AnnCas1912A 55. 

Ill.— Bremer v. Lake Erie, etc., R. 
Co. 318. Ill. 11,-148 NE. 862, 41 ALR 
1345; National Iron, ete., Co. v. Hunt, 
312 Ill. 245; 143 NE 833, 34 ALR 63; 
McClure v. Hoopeston Gas, etc., Co., 
303 “Hl. 89, 135 .NHY’ 43, 25-ALR -250 
{aff 221 Tll: A. 6681; Mercer v. Meinel, 
29. Ti. ° 399, 125 NE 288; Hartnett v. 
Boston Store of Chicago, 265 Tk: 8345 
106 NE 837, LRA1915C 460 [aff 185 
Ill. A. 332]; Hamlin’s Wizard Oil Co. 
ve WU S. Express Co., 265 Ill, 156, 106 
NE 628 [aff 184 Ill. A. 493]; Devaney 
Vi Otis “Ble Co. 257 Te 28, 95° NE 
990; -Chicago Union Tract. Co..-v. 
Giese, 229 Ill. -260, 82 NE 232; Chi- 
eago City R. Co..v. Jordan, 215 Ill. 
390, 74 NE 452; Hart v. Washington 
Park Club, 157 Ill. 9, 41° NE 620, 48 
AmSR 298, 29 LRA 492; Gibson v. 
Leonard, 143 Ill. 182, 32 NE 1482, 36 
AmSR 376, 17 LRA 588; Jacksonville 
Southworth, 
135 ‘Ill. 250, 25° NE ‘1093; “Volluz. v. 
East St. Louis Light, etc., Co., 210 Il. 
A, 565; Jacobson v. Ramey, 200 Ill. A. 


96; Hickey v. Chicago City R.-:Co., 
148-Ih:~ A! 197% Chicago, etc, R. Co. 
v. Gardanier, 116 Ill. A. 619; Cleve- 
land, ete; ‘R-'Co. vi ‘Cline; 111 ‘Til. «A: 
416, 424; Chicago, ‘etc.,'R. Co. v. Un- 
baniac, -106 Till. A. 325; Putney vy. 
Keith, 98 Tll. A. 285: Gross vy. South 


Chicago R. Co., 73 Tll. A. 217; Angus 
v. Lee, 40 Tl. A. 304. 

Ind —Terre Haute, ete., Tract. Co. 
v. Phillips, 191 Ind, “374, 132 NE ‘740; 
Union ‘Tract: “Co. iv. Berry,” 188° Ind 
514, 121: NE 655,124 NE 737; 32 ALR 
1171; Muncie Pulv Co. v. Davis, 162 
Ind. 558, 70 NE 875; Springer v. By- 
ram, 137 Ind. 15, 36 NE 361, 45 AmSR 
159, 23 LRA 244; -Faris v. 
134 Ind. 269, 38 NE 1028, 39 AmSR 
261; Hvansville, ete., R. Co. vy. Grif- 
fin, 100/Ind, 221, 50 AmR' 783; Lary 
v, Cleveland, etc., R. Co., 78 Ind. 323, 
41 AmR 572; Louisville, ete.; Tract. 
Co. v. Jennings, 73 Ind. A. 69, 128 NE 
835; Free v: Home Tel. Co., 65 Ind. A. 
9, 116 NE 600: Ind‘ana Union Tract. 
IGG? ‘v.. Hiatt,?'65. Ind) (4.2338) S114) Ni 
478, 115 NE 101 [den reh (A.) 112 
NE 406]; Indiana Union Tract. Co. 
v. Hiatt, (A.) 112 NE 406; Marietta 
Glass Mfg. Co. v. Bennett, 60 Ind. A. 
435, 106 NI 419; Tippecanoe L. & T. 


Co. v. Cleveland, étc., R..Co., 57 Ind 
A, 644, 104 NE! 866, 106 NE +739; 
Meveland, etc.. R. Co. v. Jones, 51 


Ind. A. 245, 99 NE 503; Marion County 
Constr. Cov v.- Clayeomb; 52° Ind.* A. 
681, -98 NE 744; Evansville, - etc., 
Tract. Co. v. Montgomery, 50 Ind. A. 
528, 98 NE 731; Merica v. Ft. Wayne, 
ete.,. Tract, Co:, 49 Ind, “As 288) 9:7 
NE 192: - Pittsburgh, ete:, “RCo. 
v, Hall, 46 Ind. A. 219,°90 NE 498, 
91 NE 743; La Fayette v. ‘West, 43 
Ind, A, 325, 87 NE 550; La Porte v. 
Osborn, 43 Ind. A, 100, 86 NE 995- 
Wabash R. Co. v. Reynolds, 41 Ind 
A. 678, 84 NE 992; Indianapolis, etc.. 


Hoberg, | 


Rapid Transit Co, v. Edwards, 36 Ind. 
A. 202, 74 NE 533; Wabash R. Co. v. 
De Hart, 32 Ind. ‘A. 62, 65 NE 192; 
Van Camp Hardware, etc., Co. v. 
O’Brien, 28 Ind. A. 152, 62 "NE 464; 


Citizens’ St. R. Co. v. Hoffbauer, 23° 


Ind. A. 614, 56 NE 54; Salem- Bedford 
Stone Co. v. O’Brien, 12) -ENae eA airs 
40 NE 430; Cleveland, etce., R. Co. v. 
Adair, 12 Ind. A. 569, 39 NE 672, 40 
NE 822; Morrow v. Sweeney, 10 Ind. 
A. 626, 38 NE _ 187; Lake Shore, ekc.; 
R. Co. Kurtz, 10 Ind. A. 60, 35 NE 
201, 37 NE 303; Toledo, etc., R. Co, v. 
Hauck, 8 Ind. 367, 35 NE 573; Chi- 
cago, ete., R. Co. v. Fenn, 3 Ind. A. 
250, 29 NE 790; Thiele v. McManus, 3 
Ind. A, 132, 28 "NE 327. 
Iowa.—Newton Auto Salvage Co. v. 
Herrick, 203 Iowa 424, 212 NW 680; 
Williams v. Cohn, 201 Iowa 1121, 206 
NW 823; “Anderson v. U. S. R. Ad- 
ministration, 197 Iowa 1, 196 NW 584; 
Stewart v. Wild, 196 Iowa 678, 195 
NW 266; Emerson v. Chicago, ete., Es 
Co., 191 Iowa 1386, 182 NW 376; 
Bowery v. Wabash R. Co., 185 Lowa 
288, 170 NW 474; Peterson v. Chicago, 
6te., FY Coe 185 Iowa 378, 170 NW 
452: Erickson _v. Maple Block Coal 
183 Towa 1292, 167 NW. 105; 
Chieago Great Western 
R. Co.,- 175 Towa 101, 156- NW 877: 
Mitchell v. Des Moines City R. Co.) 
161 Iowa 100, 141 NW 438; Upp v. 
Darner, 150 Towa 403, 130 “NW 409, 
32 LRANS 748, AnnCas1912D 574; 
Saylor v. Parsons, 122 Iowa 679, 98 
NW 500, 64 LRA 542, 101 AmSR 283. 
Kan.—Jones v. Atchison, ete., R. Co., 
98 Kan: 133, 157-P 399. Gibson y. 
Kansas City Packing Box Co. 85 Kan. 
346, 116 P 502, AnnCas1913D 1103; 
Tawney v. Atchison, ete: UR Co.; 84 
Kan. 344, 114 P 223: Atchison, ete., 
Bridge “Co. v. M' ller, 71 Kan. 18, 
80 P18, 29, 1.-LRANS. 682; Union 
Pace Co. v. Rollins, 5 Kan. 167. 
Ky.—Illinois Gent. R. Go. v: Cash, 
221. Ky. 655, 299 SW 590; Quinn v. 
O'Bryan, 213 Ky. 776; 281 SW > 1020; 
McEvilly pel Os OR Myers Co.! 270 Ky. 
31, 276 SW 1068; Louisville Trust Co, 
v. Horn, 209 Ky. 8275 273--SW +549: 
Davis v. Walls, 202 Ky. 767, 261 Sw 
268; Mattingly vy. Hines, 192 Ky-'176; 
232 SW 376; West penlar es Coal Co. 
Vv. Smithers, 188 Ky. 24, °221-- Sw 
458; Leonard v. phteranibe Realty 
Go. 187 Ky, 578, 219 SW 1066, 10 
ALR 288: Cincinnati, ete., R. Co. Vv. 
Carter, 180 Ky. 765, 203 Sw 740; 
Stull v. Kentucky Tract, etc., Co., 
172 Ky. 650, 189 SW 721; Watson v. 
Ches7neake, ete., R. Co., 170 Ky. 254, 
185: SW 852; Cincinnati, ete., R. Co. 
v. Harrod, 1322 Ky. 445, 115 SW 699; 
Thomas v. Cine’ een ete., . Ri “Cos, 
127 Ky.-159,. 105° SW 379, 32°Ky' 67: 
Howard v. Hunter, 126 Ky. 685, 104 
SW 723, 31 Kyl 1092; Gill v. Fugate, 
117 Ky: 257,78 SW. 188, 25 KyL21367: 
Franklin (v. -Tvacy, 117 Kve 267 vi 
Sw 11138, 78 SW 1112, 25 KyL 1409, 
1909; 63 LRA’ 649; Cumbe*land Tel., 
ete: “Cor x, Martin. 116 Ky. 554, 76 
ps 394, 77 SW 718,’ 25 KyL 787,° 63 
Res 469, 106 AmSR 229. 
ott v. Central Contract- 
162 La. 885, 111. S~ 269}: 270 


ing OO. 


{quot Cyc]; Meyers v. ‘Ruddock Or- 


805, 43 S 


Me. mort tvck sad 3 y. Lincoln County 
Power Co., -118 Me. 414, 108° A 460; 
Leighton v. W heeler, 106 Me, 450, 76 
A 916, LRA1916F 551; Bowden’ vy. 
Derby. 97 Me. 5386, 55 A 417, 94 AmSR 
516, 68 LRA 223; Parker v. Portland 


Lee Cypress Co., 118 La. 
4 


‘Pub. Co., 69 Me. 173, 81 AmR. 262. 
Md.—State v, Consolidated Gas, ete.,: 


iCo.,; 146 Md. 390; 126 A+105, 
1237; Leland v. 


42 LRA 


v, Chesapeake SS. Co 
92 A 1040; Havre De Grace v. Flet- 
cher, “112. Mad. 562, 77 A-114; Smith 
Vv. Philadelphia, etc., Re Cos 411 Ma. 
204, eB. pAc* 818% Cnaiineed v. Wood- 


bury Mfg. Co. ‘106 Md. 496 68 A 290, 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Empire Engineering: 
Co., 135 Md. 208, 108 A 570;. Pillard- 
124 Ma. 468,- 
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property resulting from negligence it is necessary | that the act or omission complained of should have 


14 LRANS 3883; West Virginia Cent., 
ete. Ra. Coxe ye State, 96 Md. 652, 54 
A 669, 61 LRA 574; Wise v. Acker- 
man, 76 Md. 375, 25 A 424; Duvall v. 
Baltimore, ete; ER, Con; 73 Ma. 516, 
21 A 496; Baltimore, ete., R. Co. V. 
State, 71 Md. 590, 18 A 969, 
Mass.—Currier| vy. Whitin Mach. 
Works, 154 NE 518; Pickett v. Wal- 
dorf System, Ince., 241 Mass. 569, 136 
NE 64, 23 ALR 1014; Goodwin v. HE. 
B. Nelson Grocery Co., 239 Mass. 2382, 
132 NE 51; Tompkins v. Quaker Oats 
Co., 239 Mass. 147, 131 NE 456; Proc- 
tor v. Dillon, 235 Mass. 538, 129 NE 
265; Bergeron y. Forest, 233 Mass. 
392, 124 NE 74; Altman y. Aronson, 
231 Mass. 588, "121 NE 505, 4 ALR 
1185; Mammott v. Worcester Cons. 
st. BR. Co., 228 Mass. 282, 117 NE 
336; Bernabeo Vv. Kaulback,_ 226 Mass. 
128, 115 NE 279; McLeod Vv. Rawson, 
215 Mass. 257, 102 NE 429, 46 LRANS 
547; McIntire v. Roberts, 149 Mass. 
450, 22 NE 13, 14 AmSR 432, 4 LRA 
519; Patterson Vv. Hemenway, 148 
Mass. 94s eLO NIE <1 bei 1 2 AmSR 523; 
Currier v. Boston Music Hall Assoc., 


135 Mass. 414; Johnson v. Boston, 
etc., R. Co., 125 Mass. 75; Savery v. 
Nickerson, 120 Mass. 306, 21 AmR 


514; Minor v. Sharon, 112 Mass. 477, 
17 AmR 122; Sweeney v. Old Colony, 
ate R. Co., 10 Allen 368, 87 AmD 

Mich.—Butrick vy. Snyder, 236 Mich. 
300, 210 NW 311; Preston v. Austin, 
206 Mich. 194, 172 NW 3877; Ashman 
v. Flint, etc., R. Co., 90 Mich. 567, 51 
NW 645; Caniff v. Blanchard Nav. 
Co:., 66 Mich. 638, 33 NW 744, 11.Am 
SR 541; Kelly v. Michigan Cent. R. 
Co., 65 Mich. 186, 31 NW 904, 8 Am 
SR 876; Flint, etc. R. Co. v. Stark, 
38 Mich. 714; Cook v. Potter, 2 Mich. 
MERE £46; 

Minn.—Wickenburg v. Minneapolis, 
ete., R. Co.;, 94: Minn. «276, 102 “NW 
713; Akers y. Chicago, ete., R.° Co., 
58 Minn. 540, 60 NW 669; Osborne v. 
McMasters, 40 Minn. 103, 41 NW 543, 
12 AmSR 698. 

Miss.—Mullican vy. Meridian Light, 
etc., Co., 121 Miss. 8066, 838 S 816, 9 
ALR 165. 

Mo.—Zitzmann v. Glueck Box Co., 
276 SW 28; Davidson v. St. Louis- 
San Francisco R. Co., 229°SW 786; 
McGuire v. Chicago, etc.,; R. 

SW 79, LRA1915F 888; "Hufft v: 


Louis, etc., R. Co., 222° Mo. 286, 121 
Sw 120; ‘Coin v. John H. Talge 
Lounge Co., 222 Mo. 488, 121 SW 1, 


25 LRANS 1179, 17 AnnCas 888; Kelly 
v. Benas, 217 Mo. 1,:116 SW 557, 20 
LRANS 903; Ward v. Kellogg; 164 
Mo. A. 81, 148 SW 174; Wencker v. 
Missouri, etc., R. Co., 169 Mo. 592, 
70 SW 145; Boettger v. Scherpe, etc., 
Iron Co., 124 Mo. 87, 27 SW 466; 
Swineford v. Franklin County, 73 
Mo. 279; Stokes y. Springfield Wagon 
Co., (A.) 289 SW 987; Shafer v. St. 
Louis, ete., R. Co., 201 Mo. A. 107, 
208 SW 145; Cornett v. Chicago, etce., 
R. Co., 184 Mo. A. 463, 171 SW 15 
Featherstone v. Kansas City Ter- 
minal R. Co., 174 Mo. A. 664, 161 SW 
284; Ward Vv. Kellogg, 164 Mo. A. 
81, 448 SW 174; Cole v. Jones, 159 
Mo. A. 472, 141 Sw 689; Goodwin v. 
Columbia Tel. Co., 157 Mo. A. 596, 
138 SW 940; Vaughn v. Wm. J. Lemp 
Brewing Co., 152 Mo. A. 48, 182 SW 
293; Downs v. Andrews, 145 Mo. A. 
4738, 130 SW 472; Creason vy. St. Louis, 
etc., R..” €oi; 149 Mo. A. 223, 130 Sw 
445; Hendricks v. Butcher, 144 Mo. 
A) 671; 129 ‘Sw. 431; Davidson Vv. 
Royal "Amusement Co., 144 Mo. A. 
564, 129 SW 241; Booker v. South- 
owest Missouri R. Co., 144 Mo. A. 273, 
128 SW 1012; Richmond v. Missouri 
Pace:-'R.:Co., 133 Mo. A. 463, 113 SW 
708; Holden v. Missouri R. Co., 108 
Mo. A. 665, 84 SW 133; Glaser v. 
Rothschild, 106 Mo. A. 418, 80 SW 
332; Bindbeutal v. Street 1a Co., 43 
Mo. A. 463. 
Mont.—Stricklin v. 
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Chicago, etc., 


R. Co., 59 Mont. 367, 197 P 839; Heck 
v. Northern Pac. R. Co., 59 Mont. 
106, 196 P 521; Loudon v. Scott, 58 
Mont. 645, 194 ’p 488, 12 ALR 1487; 
McIntyre vy. Northern Pac. R. Co., 56 
Mont. 43, 180 P 971; Glover v. Chi- 
San p ete., Re1Cog 54 Mont. 446, 171 
P 278; Fusselman vy. Yellowstone Val- 
ley Land, ete., Co., 53 Mont. 254, 163 
P 473, AnnCas1918B 420. 

Nebr .—Pester v. Holmes, 109 Nebr: 
603, 191 NW 709; Langenfeld v. Union 
Pac. R. Co. 85 Nebr. 527, 123 NW 
1086; Lincoln Gas, etc., Co. v. Thom- 
as, 74 Nebr. 257, 104 NW 153; Geist 
v. Missouri Pac. Re ¢ Cox,42.62;, Nebr: 
309, 87 NW 48; Brotherton v. Man- 
hattan Beach Impr. Co., 48 Nebr. 563, 
67 NW 479, 58 AmSR’ 709,033 LRA 
598; Omaha Ste ik. (Co. -v; Loehneisen, 
40 Nebr, 37, 58 NW 535; Toncray v. 
Dodge County, 33 Nebr. 802, 51 NW 
235; Holmes v. Irwin, 18 Nebr. 313, 
25 NW 334; Omaha, ete., R. Co. v. 
Mery 14 Nebr. 295, 15 NW 696. 

N. H.—Saunders y. Boston, etc., R. 
Co., 1386 A 264, 50 ALR 367; Stevens 
v. Manchester, SF IN. SH 369, 127 A 
873; Garland v. Boston, ete., R. Co., 
76 N. H. 556, 86 A 141, 46 LRANS 
338, AnnCas1913E 924; Conway Nat. 
Bank v. Pease, 76. N. H.. 319, 82 <A 
1068; Boston, etce., R. Co. v. Sargent, 
72 N. H. 455, 57 A 688; Pittsfield Cot- 
tonwear Mfg. Co. v. Pittsfield Shoe 
Co., TIN. H. 522, 53:A 807;.60 LRA 
116; Morrison y. Burgess Sulphite- 
Fibre Co., 70 N. H. 406, 47 A 412, 85 
AmSR 634; McGill v. Maine, ete., 
Granite Co., 70 N .H. 125, 46 A 684, 
85 AmSR 618; Roberts v. Boston, etc., 
R. Co., 69 N. H, 354, 45 A 94; Buch 
v. Amory Mfg. Co., 69 N. H. 257, 44 
A 809, 76 AmSR 163. 

N. J.—Lydecker v. Passaic County, 
91 N. J. L. 622, 103 A 251, LRA1918D 
351; Hoff.v. Publie Serv: R- Co, 91 
N. J. L. 641, 103 A 209, 15 ALR 860 
[rev 90-N. J. L. 386,101. A) 404]; 
Fielders v. North Jersey St. R. Co., 
68 N. J. L. 348, 53 A 404,-54 A 822, 
96 AmSR 552, 59 LRA 455; Salmon 
v. Delaware, etc., R..Co., 38 NiiJ: Le 
5, 20 AmR 356; Kahl v. Love, 37 
N. J. L. 5; Four Corners Bldg., etc., 
Assoc. v. ee 88- Ni fs: 
Eq. ee 101 A 5 

N; Yi Kruger: > Hogan, 234 N.Y. 
369, 138 NE 23; Herman v. Buffalo, 
244 ENStY. °316, 108 NE 451; National 
Exch, Bank y. Lester, 194 N.Y. 461, 
87 NE 779, 21 LRANS 402, 16 AnnCas 
770; Dowd v. New York, ‘ete., R. Co., 
170 N. Y. 459, 63 NE bal; "Cadwell 
v. Arnheim, 152 No). 182, 46 NE 
310; Knox v, Eden Musee American 
Co., 148 N. Y. 441, 42 NE’ 988, 51 
AmSR 700,.31 LRA 779; Murphy v. 
Hayes, 145 N.Y. 370, 40 NE 6: 
Brewer v. New York, ete., R. Co., 124 
Ne Yea 59. 26 NE 324, 21’ AmMSR 647, 
11 LRA 483; Martin v. Pettit, 117 N. 
Y. 118, 22 NE 566, 5 LRA 794; Cusick 
v./ Adams, 115 N. Y. 55, 21 NE 673, 
12 AmSR 1772; Morris v. Brown, 111 
N. Y. 318, 18 NE 722, 7 AmSR 751; 
Larmore v. Crown Point Iron Co., 
1010 NUT Yl 394, 4° NB °752,54 (AmR 
718; Harvey v. New York Cent., etec., 
R. Co., 88 N. Y. 481 [rev 25 Hun 62]; 
McAlpin v. Powell, 70 N. Y. 126, 26 
AmR 555, 55 HowPr 163 [rev 1 ‘Abb 
hey 4271; Victory v. Baker, 67 N. 

366; Lyons First Nat. Bank v. 
Nat. Bank, 60° N.Y. 278, 19 
AmR 181; Nolton v. Western R. 
Corp., 15 N. Y¥. 444, 69 AmD 623 [aff 
10 HowPr 97]; Albany v. Cunliff, 2 
Ni YE, 165 [rev 2 Barb. 1901]; Scott 
v. Delaware, ete., R. Co., 223 App. 
Div. 409, 226 NYS 287; Carroll v. 
Yonkers, 193 App. Div. 655, 184 NYS 
847 [order resettled 194 "App. Div. 
974 mem, 185 NYS 921 mem]; Miller 
Vv. International Harvester Co., 193 
App. Div. 258, 184 NYS 91; Cassin v. 
Stillman, Delehanty- -Ferris Goi, 185 
App. Div. 63, 172 NYS 754; Levenson 
v. New Yor ete., |‘R. Co., 164 App. 


Div. 243, 149 NYS 626; Childs v. 


White, 158 App. Div. 1, 142 NYS 732; 
Linick vy. Nutting, 140 App. Div. 265, 
125. NYS -.93; Cohen v. Koster, 133 
App. Div. 570, 118 NYS 142; Toppi Vv. 
McDonald, 128 App. Div. 443, 112 NYS 
821 [aff 199 N. Y. 585, 93 NE PLS 3A% 
Callan v. Pugh, 54 App, Div, 545, 66: 
NYS 1118; Swan y. Jackson, 55 pun 
LOS el NYS 821: Burke vy. De Castro, 
11 Hun 354; Peck vy. Batavia, 32 Barb. 
604s Grein vy. Yohon,; 103 Misc. 378, 
170 NYS 178 [aff 187 App. Div. 970 
mem, 176 NYS 901 mem]; Parker v. 
Oswego Constr. Co., 80 Mise. 295, 142 
NYS 214; Weeks y. Auburn, etc., 
Blectric R. Co., 60 Misc. 400, 113 NYS 
636; Walther Vv. American Dist. Tel. 
Co., 11. Mise. 71, 32, NYS 751; Levy 
Vv. Market, etc., Nat. Bank, 153 NYS 
972; Tonawanda Ry ‘Corky: ‘Munger, 5 
Den. 255, 49 AmD 239 [aff 4 N. Y. 
349, 538 AmD 384]; Bogatcka~ v. 
Walker, 1 NYCityCt 447. 

N. C.—Perkins v. Spray Wood, etc., 
Co; 1189 Ne C. 602, 127 (SE 677; Get- 
singer v. Corbell, 188 _N, G, 553, 125 
SE 180; Whitt v. "Rand, 187 N.C. 805, 
123 SH 84; Van Dyke v. Chadwick- 
Hoskins Co., 187 N. C. 695, 122 SE 
657; Hinnant v. Tide Water Power 
Co., 187 N.C. 288, 121 SE 540, 544 
[cit Cyc]; Money v. Travelers’ Hotel 
Co.,-174,.N..G. 508, 98: SH 964, LRA 
1918B 493; Cashwell v. Fayetteville 
Pepsi- -Cola’ Bottling Works, 174 N. 
C. 324, 93 SE 901; Taylor v. Neuse 
Lumber Cog sAT3caN. 112, 91 SE 
719; Saunders v. Southern R. Co., 
167 N. C. 375, 88 SE 573; McAtee v. 
Branning Mfg. Co., 166 N. C. 448, 82 
SE 857; Herring v. Atlantic Coast 
Line R. Co. 160 N. C. 252, 76 SE 527; 
Pace Mule Co. v. Seaboard Air Line 
Ri Coxid Or NAC 216 221276 Sir bas 
[quot Cyc]; Pritchett v. Southern R. 
Co., 157 N. C. 88, 72 SE 828; Mercer 
v. Atlantic Coast Line R. Co., 154 
N. C. 399, 70 SE 742, AnnCas1912A 
1002; Monroe v. Atlantic Coast Line 
Reo: nlbli N.cCesdl4s. 6655) 25. 12% 
LRANS 193; Briscoe v. Henderson 
Lighting, etc., Co., 148 N. C. 396, 62 
SE 600, 19 LRANS 1116; Foot y. Sea- 
board Air Line R. Co., 142 N. GC. 52, 
54 SE 843; Ramsbottom y. Atlantic 
Coast Line R. Co., 138 N. C. 38, 50 SE’ 
448; Haynes v. Raleigh Gas Co., 114 
N. C. 203, 19 SH 344, 41 AmSR 786, 
26 LRA 810; Emry yv. Roanoke Nav. 
es 111 Ni iC..94,16 SH 18, 17 LRA 
6 


N. D.—Dubs v. Northern~Pac. R. 
Co21502 NID. 163,.91:95,. INW AES 7s L638 
foit Cyc ls Costello v. Farmers’ Bank, 
84 NieDi°134)) 1570 NW) 982: O'Leary 
v. Brooks El. Co., 7 N. D. 554, 75 NW 
919, 41 LRA 677: Heckman vy. Even- 
son, 7 N. D. 178, 78 NW 427. 

Oh:.—Armour ‘v. Ott, °117 Oh. St. 
252, 158 NE 189; Hannan v. Ehrlich, 
102 Oh, St. 176, 1381 NE 504; Shinkle, 
ete., Co. v. Birney, 68 Oh. St. 328, 67 
NE °715; Baltimore, etc., R. Co. v. 
Cox, 66 Oh: St. ‘276; 64 NE .119, 90 
AmSR 583;.Elster v. Springfield, 49 
Oh, St. 82, 30 NE 274; Harriman v. 
Pittsburg, etc., R. Co., 45 Oh, St. 11, 
12 NE 451, 4 AmSR 507; Pittsburgh, 
etc., R. Co. v. Bingham, 29 Oh. St. 
364, 28 AmR 751; Peters v. Howen- 
stein, Ds» Oy cs 160, 25 OhuGinnee 
N. S. 317; Borck y. .Cincinnati Gas, 
etc., Co., 5 OhNPNS 526. 

Okl. —Chicago, etc.) ReiCor-v.i Per- 
kins, 115 Okl. 233, 242 P 535; Atchi- 
son, etc., R. Co. v. Dempsey, 105 Okl. 
221, (232° °P: 875; Chicago, etc, R. Co, 
v., Wainscott, 1038 Okl. 187, 229 P 
808; Armstrong v. Tulsa, 102 Okl. 
49, 226 P 560; Lakey v. Morton Mc- 
Alester Coal Co., 98 Okl. 1380, 224 P 
309; Hines v. Déan, 96 Ok}. 107, 220 
P 860; Midland Valley R. Co. v. Gib- 
son, $4 Okl. 1938, 221 P 100; Okla- 
homa, etc. R. Co. v. Daniel, 991 Ok). 
249, 217 P 218; Texas Co. v: Robb, 88 
Okl. 150, 212 Pp 318; St. Louis, etc., 
R. Co. v. Jones, 78 Okl, 204, 190 P 
385, 16 ALR 1048; Watonga v. Mor- 
rison, 78: Okl. 74, 189 P 737; Chicago, 


642 [45 0.J.] 


involved some breach of duty owed to him or to | the person whom he represents by the person of 


ete., R. Co. v. Zirkle, 76 Okl. 298, 185 
P. 329; Lusk v.' Wilkes, 70 Okl. 44, 
172 P 929, LRA1918E 513; Kansas 
City Southern R. Co. v. Langley, 62 
Okl. 49, 160 P 451; Chicago, ete, R. 


Co, v. Reinhart, 61 Okl. (72, 160 P 
51; Chicago, etc., R. Co. v. Penix, 
61 Okl. 4,°159 P 1141; Sulzberger, 
ete, Co. v. Strickland, 60 Okl. 158, 
159 P 833; Prickett v. Sulzberger, 
ter LCo: 45 MRO 56 7,- 257 MP 5856); 
Clinton, ete, R. Co. v. Dunlap, 56 


Okl..755, 156 P 654; Chicago, etc., R. 
Co. v. Foltz, 54 Okl. 556, 154 P 519; 
St. Louis, ete., R. Co. v. Snowden, 48 
Okl. 115, 149 P 1083; Woodward v. 
Bowéder, 46 Okl. 505, 149 P 138; Rock 
Island Coal Min. Co. v. Davis, 44 Okl. 
412, 144 P 600; Texas Co. v. Collins, 
42 Okl, 374, 141 P 783; Chicago, etc., 
R. Co. v. Brazzell, 40 Okl. 460, 138 
P 794; Chicago, etce., R. Co. v. Duran, 
38 Okl. 719, 184 P 876; St. Louis, etc., 
R. Co. ve Lee, 37 Okl. 545, 1382 P 1072, 
46 LRANS 357; Smith_-v. Acme Mill- 
ing Co., 34 Okl. 439, 126 P 190; Mid- 
jand Valley R. Co. v. Bailey, 34 Okl. 
193, 124 P 987; Chicago, ete, R. Co. 
v. McIntire, 29 Okl. 797, 801, 119 
P 1008 [cit Cyc]; Shawnee Light, 
ete., ‘Co. v. Sears, 21 Okl. 13, 95 P 
449. 

Or.—Schumann vy. Bank of Cali- 
fornia Nat. Assoc., 114 Or. 336, 233 
P 860, 87 ALR 1531; Haynes v. Ore- 
gon-Washington R., ete., Co., 77 Or. 
236, 150 P 286; Chambers vy. Ever- 
ding tL Origb 2d 1365 ).885j)1043. VP 
616; Todd v. Pacific R., etc., Co., 59 
Or. 249, 110 P 391,117. P 300; Ken- 
nedy v. Hawkins, 54 Or. 164, 102 P 
733, 25 LRANS 606. 

Pa.—Neal v. Buffalo, ete, R. Co., 
289 Pa. 318, 187 A 453; Fitzpatrick 
v. Penfield, 267 Pa. 564, 109 A 653 
[foll Gallagher v. Penfield, 267 Pa, 
579, 109 A 659; Dawson v._ Penfield, 
267 Pa. 579, 109 A 658]; Bardis v. 
Philadelphia, ete., R. Co., 267 Pa. 
352, 109 A 621; Cohen v. Tradesmen’s 
Nat. Bank, 262 Pa. 76, 105 A 43, 4 
ALR 518; Welch v. Carlucci Stone 
Co., 215 Pa. 34, 64. A 392, 7 AnnCas 
299: Grogan vy. Pennsylvania R. Co., 
213 Pa, 340, 62 A 924; Fritz v. Jenner, 
166 Pa. 292, 31 A 80; Baker v. West- 
moreland, etc., Natural Gas Co., 157 
Pa. 593, 27 A 789, 791; Newhard v. 
Pennsylvania R. Co., 153 Pa. 417, 26 
A 105, 19 LRA 563; Ledig v.' Ger- 
mania Brewing Co., 153 Pa, 298, 25 
A 870; McCauley v. Logan, 152 Pa. 
202, 25 A 499; Ewing’ v. Pittsburgh, 
ete., R. Co., 147 Pa. 40, 23 A 340, 30 
AmSR 709, 14 LRA 666; Arnold v. 
Pennsylvania R. Co.,.115 Pa. 135, 8 
A 213, 2 AmSR 542; Hydraulic Works 
Co. y. Orr, 83 Pa. 332; Godley v. Car- 
son, 26 Pa. 111, 67 AmD 404, 2 Phila. 
138; Bright v. Pennsylvania R. Co., 
69 Pa. Super. 188; Bannon v. Penn- 
Sylvania. R..Co., 29 Pa.’ Super. 231: 
Christian v. Commercial Ice Co., 3 
Pa. Super. 320; Com. v. Cook, 8 Pa. 
Co. 486; Varnau vy, Pennsylvania Tel. 
Co., 5 LancLRev 97; Dunn vy. Penn- 
‘sylvania R, Co., 20 Phila. 258. 

R. I.—Wells v. Joslin Mfg. Co., 33 
R. I. 498, 82 A258; Brodeur v. Val- 
ley Falls Co., 16 R. I. 448, 17 A 54; 
Morrissey v. Providence, etc., R. Co., 
15.R. 1.°271, 3 A 10; Tower. v. Provi- 
dence, etc., R. Co., 2 R. I. 404, 

S. C.—Kershaw Motor Co. v. South- 
ern R. Co., 136 S. C. 377, 134. SE 877, 
47 ALR 858; Stone v. Atlantic Coast 
Line R. Co., 96 S. C. 228, 238, 80 SH 
433 [cit Cyc]; Pickens v, South Caro- 
lina, ete., R. Co., 54 S. C, 498, 32 SH 
567. 


Ss. D.—Baxter v. Park, 44 S. D. 360, 
184 NW 198. 

Tenn.—Dixon v. Morgan, 154 Tenn. 
389, 285 SW 558; Chattanooga Ware- 
house, ete., Co. v. Anderson, 141 Tenn, 
288, 210 SW 153; Nashville, ete, R. 
Co. v. ‘Wade, 127 Tenn. 154,.153 SW 
1120, AnnCas1914B 1020; DeGlopper 
v. Nashville R., ete., Co., 123 Tenn. 
633, 184 SW 609, 33 LRANS $13; Wil- 
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liams v. Nashville, 106 Tenn. 533, 63 
SW 2381. 

Tex.—Denison Light, etc. Co, v. 
Patton, 105 Tex. 621, 154 SW 540, 45 
LRANS 303 [rev (Civ. A.) 135 SW 
1040]; San Antonio Gas, ete., Co. v. 
Ocon, 105 Tex. 189, 146 SW 162, 
165,°39 LRANS 1046 [cit Cyc]; In- 
ternational, etc., R. Co. v. Vallejo, 
102 Tex. 70,118 ‘SW 4;)115' ‘SW 25; 
Texas Cent. R. Co. v. Harbison, 98 
Tex, 499, 85 SW 1138; Galveston, etc., 

. Co. vy. Brown, 95 Tex, 2, 63 SW 
305; Galveston, etc., R. Co. v. Gorm- 
ley, 91 Tex. 398, 43 SW 877, 66 AmMSR 
894; Comanche Duke Oil Co. v. Texas 
Pac. Coal, ete., Co., (Commn. A.) 298 
SW 554 [rev (Civ. A.) 274 SW 193]; 
Koons v. Rook, (Commn, A.) 295 SW 
592. [aff (Civ. A.) 289 SW 1077]; 
Lancaster v. Hall, (Civ. A.) 277 SW 
776; Riley v. Gulf, ete., R. Co., (Civ. 
A.) 160 SW 595; Freeman vy. Peacock, 
(Civ. A.) 149 SW 259; Freeman v. 
Nathan, (Civ. A.) 149 SW 248; Furst- 


Edwards v. St. Louis, ete., R. Co., 
(Civ. A.) 146 SW 1024; Fargo v. 
McIntyre, (Civ. A.) 136 SW _ 1196; 


Stock Yards Nat. Bank y. Smith, 60 
Tex. Civ. A. 503, 128 SW 454; Hall 
ve ‘Houston; eté).! RiOo. +h CCE A.) 
125 SW 946; St. Louis Southwestern 
R. Co, v. Anderson, 59 Tex. Civ. A. 
300, 125 SW 628; Missouri, etc., R. 
Co. v. Byrd, 58 Tex. Civ. A. 609, 124 
SW 738; Hutchingson y. Texas Cent. 
RN iCoi56. Pex: Civ oA, (229.7178 - SW! 
1123; Pullman Co. v. Caviness, 53 
Tex. Civ. A, 540, 116 SW 410; Lou- 
thian vy. Ft. Worth, etc., R. Co., 50 
Tex. Civ. A. 613, 111 SW 665; San 
Antonio Edison Co. v. Dixon, 17 Tex. 
Civ.. A. 320, 42 SW) 1009; Mexican 


(Nat. R. Co. v. Crum, 6 Tex. Civ. A: 


702, 25 SW 1126; San Antonio, etc., 
R. Co. v: Vaughn, 5 Tex. Civ, A. 195, 
23 SW 745; Fordyce v. Culver, 2 Tex, 
Civ. A. 569, 22 SW. 237; Woodward 
v. Griffith, 2 Tex. A. Civ. Cas, § 360. 
Utah.—Smalley vy. Rio Grande 
Western R. Co., 34 Utah 423, 98 P 
311; Teakle v. San Pedro, etc., R. Co., 
82 Utah 276, 90 P 402, 10 LRANS 
486; Klenk vy. Oregon Short Line R. 
Co., 27 Utah 428,.76 P 214. 
Vt.—Coburn v. Swanton, 94 Vt. 
168, 109 A 854; Bottum v. Hawks, 
84 Vt..370, 79 A 858, 35 LRANS 440, 
AnnCas1913A 1025; Brehmer v. Ly- 
man, 71 Vt. 98, 42 A 613; Geno v. 
Fall Mountain Paper Co., 68 Vt. 568, 
35 A 475; Mann vy. Central Vermont 
R. Co., 55 Vt. 484, 45 AmR 628. 
Va.—Manieri v. Seaboard Air-Line 
R. Co., 147 Va, 415, 187 SE 496; Ber- 
lin v. Wall, 122 Va. 425, 95 SE 394, 
LRA1918D 161; Interstate R. Co. v. 
Tyree, 110 Va. 38, 65 SE 500; Roa- 
noke R., etc., Co. v. Sterrett, 108 Va. 
538, 62 SE 385, 128 AmSR 971, 19 
LRANS 3816; Chesapeake, etc., R. Cd. 
v. Farrow, 106 Va, 137, 55 SE 569, 10 
AnnCas 12; Walker vy. Potomac, etc., 
Rii Coy 05) Va. 226, 585 iSHreld 3) 115 
gone 871, 4 LRANS 80, 8 AnnCas 
‘Wash.—Bolden vy. Independent Or- 
der of Odd Fellows, 133 Wash. 293, 
233 P 273; Prescott Co. v. Franklin 
Tool Works, 117 Wash. 2838, 201 P 
308; Vlastelica vy. Baretich, 105 Wash. 
688, 178 PRP. 825; McClellan v. 
Schwartz 97 Wash. 417, 166 P 788; 
Shafer v. Tacoma Wastern R,. Co., 91 
Wash. 164, 157 P 485, LRAI916F 114; 
Herrick v. Washington Water Power 
Co., 755 Wash,’ 149, °134 P '934...48 
LRANS 540; Thoreson vy. St. Paul, 
ete., Lumber Co., 73 Wash. 99, 131 P 
645, 182 P 860; Mayhew v. Yakima 
Power Co., 72 Wash. 431, 130 P 485; 
Chilberg v. Standard Furniture Co., 
see 414, 115 P 887, 34 LRANS 
0 
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W. Va.—Robbins v. Baltimore, etc., 
R. Co.,° 62: W.) Va. +535,,'59 SH 512; 
Uthermolen v. Bogg’s Run Co., 50 
W. Va. 457, 40 SE 410, 88 AmSR 884, 
55 LRA 911; Dicken v.. Liverpool 
Saltsteta.,/ Cor) 2412 Wal Vak £511) 28) Si 
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582; Washington v. Baltimore, 
RiCoss LiaWi- WViaailo0: 

Wis.—Dorcey y. Milwaukee Elec- 
tric R., ete., Co., 186 Wis. 590, 203 
NW 327; Miller v. Frank I. Epstein 
Co., 185 Wis. 112, 200 NW 645; Cook 
v. Rice Lake Milling, ete., Co., 146 
Wis. 535, 1830 NW 9538, 132 NW 346, 
32 LRANS 1225, ‘AnnCas1912C 458; 
Hasbrouck vy. Armour, 139 Wis. 357, 
121 NW 157, 28 LRANS 876; Compty 
v. C. H. Starke Dredge, etc., Co., 129 
Wis. 622, 109 NW 650, 9 LRANS 652; 
Gorr v. Mittlestaedt, 96 Wis. 296, 71 
NW 656; Lockwood y. Belle City St. 
R. Co., 92 Wis. 97, 65. NW 866; Ca- 
hill v. Layton, 57 Wis. 600, 16 NW 1, 
46 AmR 46. 

Wyo.—Hines v. Sweeney, 28 Wyo. 
57,201 P 165, 1018. 

Eng.—Lane v. Cox, [1897] 1 Q. B. 
415; Mowbray v. Merryweather, 
[1895] 2 Q. B. 640; Le Lievre v. 
Gould, [1893] 1 Q. B. 491; Heaven v. 
Pender}; 145 QBs Dz 03719 BRE si 
Blyth v. Birmingham Waterworks 
Co., 11 Exch. 784, 156 Reprint 1047, 
36 EngL&Eq 506; Bloch v. Smith, 7 
H. & N. 736, 158 Reprint 666. 

Can.—Grand Trunk R. Co. v. Mur- 
phy, ).[1924})\ Came Sy ©. 101,07p0924] 
1 DomLR 450, 29 CanRCas 398 [rev 
52 Ont. L, 642]; Montreal Light, etc., 
Co. v. Laurence, 39 Can. S. C. 326, 4 
B. R. C. 494, 

N. B.—Baird v. Dunn, 33 N. B. 156; 
McPherson v. St. John, 32 N. B. 423. 

N. S.—McMullin v. Archibald, 22 
N. S. 146. 

3 yh 4 Sees v. Burrow, 40 Ont. 

AL, om 667 [allowing a 
12 OntWN. 19]; Jones v. Gand 
Trunk RerCoyviGiionts,) A:i37) Patt 28 
Can. S. C,. 696]; Agricultural Sav., 
ete., Co. v. Federal Bank, 45 U. ¢. 
Q. B. 214 [app dism 6 Ont. A. 192].. 

“Where there is no duty, there can 
be no negligence.” Glover vy. James, 
217 Ky, 572, 574, 290 SW 344. 

_la] “The first requisite in estab- 
lishing negligence is to show the 
existence of a duty which it is sup- 
posed has not been performed.” Upp 
v. Darner, 150 Iowa 403, 406, 130 NW 
be 32 LRANS 743, AnnCas1912D 


[b] “An essential element of 
negligence is a duty; if there is no 
duty there can be no negligence. To 
constitute negligence there must ap- 
pear duty on the part of the plaintiff 
in error to the party injured and 
legal nonperformance of that duty.” 
T. J. Mansfield Constr. Co. v. Gors- 
line, (Tex. Commn. A.) 288 SW 1067, 
1070 [rev (Civ. A.) 278 SW 485], 

[c] “The cause of action is the 
violation of the ultimate duty to ex- 
ercise due care that another may 
not suffer injury.” McKnight v. 
Minneapolis St. R. Co., 127 Minn, 207, 
211, 149 NW 131, LRA1916D 1164, 

{d] “The law of negligence is 
based on the relative duties of one 
person to another. To establish 
negligence, a breach of some duty of 
this kind must be shown.” Bowyer 


etc., 


v. Western Union Tel. Co., 130 Iowa. 


324, 325, 106 NW 748, 5 LRANS 984. 

[e] “Negligence is predicated on 
duty, and presupposes the omission 
to fulfill the obligation imposed.’’, 
Williams v. Cohn, 201 Iowa 1121, 
1122, 206 NW 823. 

[f] “All negligence, to be culpa- 
ble, necessarily implies the failure to 
properly perform some duty.” Pac. 
Central Branch Union Pac. R. Co. v. 
Henigh, 23 Kan. 347, 857, 33 AmR 167 
[quot Atchison, ete., R. Co. v. Plas- 
kett, 47 Kan. 107, 26 P 401, 403. 

[g] “The ideas of negligence and 
duty are strictly correlative, and 
there is no such thing as negligence 
in the abstract, negligence is simply 
neglect of some eare which we are 
bound by law to exercise toward 
somebody.” - Thomas vy. Quarter- 


maine, 18 Q. B. D. 685, 694 [quot 


Tompkins v. Quaker Oats Co., 239 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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whose negligence he complains.?* 
it is established that a duty toward the injured 
person existed and was breached, it is not impor- 
tant how such duty arose,?* nor is the breach ex- 
cused because other duties toward the injured per- 
Nevertheless, as 
breach of duty is only one of the elements of negli- 
gence, such a breach may or may not constitute 


son have been fully performed.?° 


negligence in a given ¢ase.”° 


[§ 17] 2. Origin and Nature of Duty—a. Contrac- 
tual Duty. The duty, a violation of which may 
constitute actionable negligence, may arise out of 
However, where the only relation be- 


contract.2? 


Mass. 147, 149, 131 NE 456; Daniels 
v. Noxon, 17 Ont. A. 206, 211). ‘ 

{h] “Negligence cannot exist in 
the absence of a duty to exercise 
reasonable ecare.”’ Pittsburg, etc., R. 
Co. v. Rushton, (Ind. A.) 148 NE 
337, 341. 

[i] “Before the principle of ac- 
tive negligence can apply, some duty 
must rest upon the defendant which 
is violated by his conduct or act.” 
Preston v. Austin, 206 Mich. 194, 172 
NW 377 


able. To be actionable, it must be 
the breach of a duty which the de- 
fendant owed the plaintiff as an in- 
dividual or one of a class. Unless 
there is the breach of a duty owing, 
there is no actionable negligence, 
though there be negligence.’’ Stow- 
ers v. Dwight Mfg. Co., 202 Ala. 252, 
254/°80 S90; 92. 

[k] “The law does not furnish 
redress in damages for every mis- 
fortune. In order to create liability 
for personal injury, the plaintiff must 
not only show that he was in the 
exercise of due care, but that the 
defendant was lacking in some duty 
which it owed to him, either as an 
employé or as a member of the pub- 
Tie,”” Richardson v. Babcock, etce., 
Co., 175 Fed. 897, 898, 99 CCA 353. 

1] “Carelessness does not always 
involve liability. Before liability at- 
taches a duty must arise,—a duty 
on the part of the party charged 
toward the party injured.” Bottum 
v. Hawks, 84 Vt. 370, 372, 79 A 858, 
35 LRANS 440, AnnCasi913A 1025 
{quot Hight v. American Bakery Co., 
168 Mo. A. 431, 454, 151 SW 776]. 

[m] “The omission to act, how- 
ever willful, is not an actionable 
wrong unless there is a legal duty 
to act.” Ellis v. Birmingham Wa- 
ter Works Co., 187 Ala. 552, 555, 65 S 
805. 

[n] Lack of ordinary care not 
necessarily negligence.—‘‘Negligence 
is not the mere failure to act with 
ordinary prudence. Such failure 
alone never can give rise to a cause 
of action or constitute a ground of 
defense. Negligence is the breach 
of a duty. It is doing something 
which duty to another requires not 
to be done, or omitting to do some- 
thing which duty requires to_ be 
done.’ Freeman v. Nathan, (Tex. 
Civ. A.) 149 SW 248, 254. ? 

23. See cases ‘supra note 22; and 
infra this note. 

[a] Responsibility for act of an- 
other.—‘‘When negligence arises out 
of an act of commission by one for 
whose conduct another is respon- 
sible, it must be with reference to 
some duty which the responsible per- 
son owed to the party injured.’ Hul- 


-ley' v. Moosbrugger, 88 N. J. L. 161, 


168, 95 A 1007, LRA19I16C 1203 [rev 
87ON. 5... 108, 982A 79). et: 

[b] Children (1) are within the 
rule that there is no. liability for 
injury to them unless such injury 
resulted from a breach of some duty 
owed to them. Baxter v. Park, 44 S. 
D. 360, 184 NW $198... (2): “The ‘ab- 
sence of duty is the same as in the 
ease of an adult, and the consequent 


-absence of liability must be the same 
,in both,” 


Duree v. Wabash R. Co., 


When, however, 


“All negligence is not action-. 
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action.?9-99 


241 Fed. 454, 457, 154.CCA 286. (3) 
“Although children of tender years 
are favored by the law, yet, even 
before one of them can recover for 
an injury, it must appear that the 
person causing the injury owed a 
duty to the injured child, and that he 
negligently failed to discharge that 
duty by failing to exercise that de- 
gree of care that the law imposed 
under the circumstances.” Bogdon 
v. Los Angeles, etc., R. Co., 59 Utah 
505, 523,205 P- 571. 

[c]) Untrue statements negligently 
made do not result in liability for 
injury sustained because of reliance 
thereon in the absence of any rela- 
tionship between the parties which 
imposes a duty on the speaker to be 
eareful in his statements. LeLievre 
v. Gould, [1893] 1 Q. B. 491. False 
statements as negligence generally 
see infra § 125. 

[dad] Fright.—A railroad company 
owes to one whose premises adjoin 
its railroad no duty to protect her 
from fright, and hence a complaint 
alleging that in a collision on de- 
fendant’s railroad the cars were 
thrown off the track and fell on plain- 
tiff’s premises and against her dwell- 
ing, ‘whereby she was subjected to 
great fright, nervous excitement and 
distress, and her life endangered, 
states no cause of action. Ewing v. 
Pittsburgh, ete., R. Co., 147 Pa. 40, 
23 A 340, 30 AmSR 709, 14 LRA 
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Southern R. Co, v. Bottoms, 35 
Ga. A: 804, 1384 SE 824; Collett v. 
London, ete, R. Co., 16.Q. B, 984, TL 
ECL 894, 117 Reprint 1158. 

25. Florida R. Co. v. Dorsey, 59 
Fla. 260, 52 S 963. 

26. Missouri, etc., R. Co. v. Wylie, 
(Tex. Civ. A.) 26 SW 85, 86 (‘‘While 
negligence, in the abstract, is an omis- 
sion to perform a duty, still, as a 
fact, an omission to perform a duty 
may or may not be negligence in a 
given case. The railway company 
may omit to perform a duty, but the 
failure may not amount to negli- 
gence’). 

27. U. S.—Richardson v. Bab- 
cock, ete.,; (Co.,.175 Fed. 897, 99 CCA 
353. 

Ariz. Pheenix Light, ete., Co. v. 
As eae 8 Ariz. 314, 74 P 48, 68 LRA 


Conn.—Sharkey vy. Skilton, 83 Conn. 
503, 77 A 950; Farrell v. Waterbury 
Horse R. Co., 60 Conn, 239, 21. A 675, 
22 A 544, 

Iowa.—Coleman y. Iowa R., 
Co., 189 Iowa 1063, 178 NW 365. 

Kan.—Hanna v. Chicago, etc., 
Co., 89 Kan! 508, 182 P1154, 

La.—Henderson v, Sun Mut. Ins. 
Co., 48 La. Ann. 1031, 20 S 164, 55 
AmSR 292. 

Mass.—Hebbard v. McDonough, 245 
Mass. 204, 139 NE 512; Hayes v. 
Philadelphia, etc., Coal, ete,, Co., 150 
Mass. 457, 23 NE 225. 

Minn.—Schubert v. J, R. Clark Co., 
49 Minn, 381, 51 NW 11038, 32 AmSR 
559, 15 LRA 818. 

ete.t KR. 


-Mo.—Clark v. St, 
Co., 64 Mo. 440. 

Nebr.—Coen v. Central Tel. Co., 95 
Nebr. 814, 820, 146 NW 998 [quot 
Gye}: 

N. J.—Wendell v. Pennsylvania R. 


etc., 


R. 


Louis, 
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tween the parties is contractual, the liability of one 
to the other, in an action of tort for negligence, 
must arise out of some positive duty which the 
law imposes because of the relationship or because 
of the negligent manner in which soni2 act which 
the contract provides for is done;?8 and the mere 
breach of an executory contract, where there is no 
general duty, cannot furnish the basis for such an 


[§ 18] b. Noncontractual Duty. It is by no means 
necessary that the duty, violation of which may 
constitute actionable negligence, should arise out 


Cos b 7 NTT. 46% 310lAp 720: 

N. Y.—Devlin v. Smith, 89 N. Y. 
470, 42 AmR 311, 11 AbbNCas 322; 
Rich v. New York Cent., etc., R. Co., 
87 N. Y. 382; Coughtry v. Globe 
Woolen Co., 56 N. Y. 124, 15 AmR 
387; Davies v, Pelham Hod El. Co., 
65 Hun 573, 20 NYS 523; Roche v. 
St. John’s Riverside Hospital, 96 
Misc. 289, 160 NYS 401: [aff 176 App. 
Div. 885 mem, 161 NYS 1143 mem]; 
Price v. Ga Nun, 11 Misc. 74, 32 NYS 
801 [aff 155 N. Y. 670 mem, 49 NE 
1103 mem]; Herder v. Bloomer, 7 
Misc. 687, 28 NYS 266. 

N. C.—Avery v. Palmer, 175 N. C. 
378, 95 SE 553; Briscoe v. Henderson 
Lighting, etc. Co., 148 N. C. 396, 62 
SE 600, 19 LRANS 1116. 

Oh.—Hannan v. Ehrlich, 102 Oh. 
St. 176, 131 NE 504; Shinkle, etc., Co. 
v. Birney, 68 Oh. St. 328; 67 NE 715; 
Kerwhaker v, Cleveland, etc., R. Co., 
3 Oh. St. 172, 62 AmD 246. 

Vt.—Ray v. Tubbs, 50 Vt. 688, 28 
AmR 519. 

Va.—Southern Express Co. v. Mc- 
Veigh, 20 Gratt. (61 Va.) 264. 

Wis.—Hasbrouck y. Armour, 139 
Wis. 357, 121 NW 157, 23 LRANS 
876; Bright v. Barnett, etc., Co, 88 
Wis. 299, 60 NW 418, 26 LRA 524; 
Craker v. Chicago, etc., R. Co., 36 
Wis. 657, 17 AmR 504; Candee v. 
Western Union Tel. Co., 34 Wis. 471, 
17 AmR 452. 

Eng.—Collett v. London, etc., R. 
Co.) 16 Q. By 984,-71. HCL. 984; 117 
Reprint 1158; Hobbs v. London, ete., 
RAyCo., TE R105 OB. dt Sea ROS eis 
Wood v. Woods, 3 F, & F. 244; Scholes 
v. Brook, 64 L. T. Rep. N. S. 674; 
Loader v. London Docks, 65 L. T. 
Rep. N. S. 674. 

Can.—Lowenburg v. Wolley, 25 
€an..S? Cy. 51. 

“The obligation of care often arises 
from contract supplementing or en- 
larging the duty otherwise imposed 
by law.” Appel vy. Eaton, eta, Co., 
97 Mo, A. 428, 4385,.71 SW 741. 

28. Attleboro, Mfg. Co. v. Frank- 
fort Mar., etc., Inc. Co., 240 Fed. 573, 
153 CCA 3877; Dice v.. Zweigart, 161 
Ky. 646, 171 SW 195, LRA1916F 1155: 
Dustin v. Curtis, 74 N. Hy 266, 67 
pte 11 LRANS 504, 13 AnnCas 
169. 

29-99; U. S.—Attleboro Mfg. Co. 
v. Frankfort Mar., etc., Ins. Co., 240 
Fed..573, 153 CCA 377, 

Ky.—Dice v. Zweigart, 161 Ky. 646, 
171 SW 195, LDRA1916F 1155. 

Mass.—Tuttle v. Gilbert Mfg, Co., 
145 Mass. 169, 13 NE 465. 

N. H.—Dustin v. Curtis, 74 N. H. 
266, 67 A 220, 11 LRANS 504, .13 
AnnCas 169. 

N. Y¥.—Cox v. Mason, 89 App. Div. 
219; 85 NYS 973. 

“Negligence is not predicated on 
the mere breach of every contract 
... the improper doing of some act 
which the contract provided for, may 
however create such a liability.” 
Franklin F. Ins. Co. v. Weinberg, 110 
Misc. 644, 645, 181 NYS 15 [rev 108 
Misc. 500, 178 NYS 5389, and aff 197 
App: Div. 576, 188 NYS’ 610]. 

[a] An omission to perform a 
contract obligation is never a tort 
unless that omission is also the omis- 
sion of a legal duty... Cox v. Mason, 
89 App. Div. 219,.85 NYS 973. . i 
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of contract,!18 but it may be a legal duty?® which -duty,?2 or a duty imposed by implication of law?* 


may arise in various ways.7° 


It may be a duty pre- 


seribed by statute or ordinance,” a common-law 


1-18. U. S.—Pennsylvania Steel 
Co. v. Elmore, ete., Contracting Co., 
Lia med-? 17,6. 

Cal.—Matchette v. California Fruit 
Canners Assoc., 33 Cal. A, 156, 164 
P* 4335 

Conn.—Sharkey vy. Skilton, 83 Conn. 
503, 77 ‘A 950. 


Ind.—Peru Heating Co. v. Len-- 
hart, 48 Ind. A, 319, 95 NE 680. 
Kan.—Hartman vy. Atchison, etc., 


R. Co., 94 Kan, 184, 146 P 335, LRA 
1915D 563. 

Minn.—Depue v. Flatau, 100 Minn. 
299, 111 NW 1, 8 LRANS 485. 

Mo.—Stolle Vv. Anheuser-Busch, 
Ine., 307 Mo. 520, 271 SW 497, 39 
ALR.1001; May v. Chicago, etc., R. 
Co., 284 Mo, 508, 225 SW 660; Spurl- 


ing v. La Crosse. Lumber Co., 204 
Mo. A. 29, 220 SW 707; Appel  v. 
Eaton, ete. Co., 97 Mo, A. 428, 71 
SW 741. 


N. Y.—MacPherson v. Buick Motor 
Go., 217 N. Y: 382, 390, 111 NE 1050, 
LRA1916F 696, AnnCasi916C 440; 
Miller v. International Harvester 
Co., 193 App. Div. 258, 184 NYS 91. 

Or.—Kennedy v. Hawkins, 54 Or. 
164, 102 P 783, 25 LRANS 606. 

Tex.—Fox v. Dallas Hotel Co., 111 
240 SW 517 [aff (Civ. A.) 
196 SW 647]. 

Wis.—Hasbrouck v. Armour, 139 

357,. 121 NW 157, 23 LRANS 
876. 


“We have put aside the notion that 
the duty to safeguard life and limb, 
when the consequences of negligence 
may be foreseen, grows out of con- 
tract and nothing else. We have put 
the course of the obligation where 
it ought to be. We have put its 
source in the law.” MacPherson v. 
Buick Motor Co., supra. 
“The principles of negligence and 

liability therefor are the same 
whether the negligence is a breach 
of duty implied by law, in the ab- 
sence of all contract, or a breach 
of duty arising out of a contractual 
relation; the difference being only as 
to the extent of liability.” Hanna 
v. Chicago, ete., R. Co., 89 Kan. 503, 
132 RP 154. 

19. Coleman v. Iowa R. Light, 
etc., Co., 189 Iowa 1063, 178 NW 365. 

20. See infra text and notes 21- 
41. 

21. 
Re COs Va 
Sw 50. 

Cal.—Siemers v. Hisen, 54 Cal. 418. 

Conn.—Farrell vy. Waterbury Horse 
R. Co., 60 Conn. 239, 21 A 675, 22 A 
544; Bailey v. Hartford, etc., R. Co., 
56 Conn. 444, 16 A 234; Nolan v. 
New York, etc., R. Co., 538 Conn, 461, 
4 A 106. 

Del.—Giles v. Diamond State Iron 
Co., 12 Del. 453, 8 A 368. 

Ga.—Central R., ete., Co. v. Smith, 
78 Ga. 694, 3 SE 397. 

Jll.—Terre Haute, etc., 
Voelker, 129 Ill. 540, 
Illinois Cent. R. Co. v. Hetherington, 
83 Ill. 510; Ohio, etc., R. Co. v. Haves, 


of 


Ark.—Kansas City Southern 
Drew, 103 Ark. 374, 147 


42 Tll. 288; Wright v. Chicago, etc., 
R. Co., 27 Ill. A. 200. 

Ind.—Chicago," etc, RinCo..* ¥. 
Boggs, 101 Ind. 522, 51 AmR 761; 


Pennsylvania Co. v. Hensil, 70 Ind. 
569; Chicago, etc., R. Co. v. Barnes, 
2 Ind. A. 213, 28 NE 328. 

Iowa.—Williams v. Cohn, 201 Iowa 
1121, 206 NW 8238; Stewart v. Wild, 
196 Iowa 678, 195 NW 266; Peterson 
v. Chicago, ete., R. Co., 185 Iowa 
378, 170 NW 452; Messenger v. Pate, 
42 Iowa 448; Correll v. Burlington, 
etc., R. Co. 38 Iowa 120, 18 AmR 
22; Reynolds v. Hindman, 32 Iowa 
146. 
Md.—Philadelphia, etc, R. Co. v. 
Stebbing, 62 Md. 504. 

Mass.—Salisbury v. Herchenroder, 
106 Mass. 458, 8 AmR 354. 


Mich.—Kelly v. Michigan Cent. R. 
Co., 65 Mich, 136, 31 NW 904, 8 AmMSR 
876; Billings v. Breinig, 45 Mich. 
65, 7 NW 722. 

Miss.—New Orleans, etc., R. Co, v. 


Faler, 58 Miss. 911. 
Mo.—Strottman v. St. Louis, etc., 
R; GCo., “202 Mio. 6227, 109) “SWS 169); 


Neier v. Missouri Pac. R. Co., 12 Mo. 
Ax 125, 
Nebr.—Walker v. Klopp, 99 Nebr. 
794, 797, 157 NW 962, LRA1916H 
1292 [quot Cyc]; Coen vy. Central 
Tel. Co., 95 Nebr. 814, 146 NW 998. 
N. J.—Fielders vy. North Jersey St. 
R. Co., 68 N. J. L. 34, 53 A 404, 54 A 
822,96 AmSR 552, 59 LRA 455. 
N. Y.—Pauley v. Steam Gauge, etc., 
Co., 131-N. Y..90,.29 NE 999, 15 LRA 


194; McGrath, v.. New York Cent., 
eteg wR. -Goi,u63 -N Yulb22s Gripper 
v. New York Cent. R. Co., 40 N. Y. 


34; Beisiegel v. New York Cent. R. 
Co., 40: N. Y. 9; Jetter v. New York, 
ete., R. Co., 2 Abb. Dec. 458, 2 Keyes 
154; McRickard v. Flint, 13 Daly 541, 
1 NYSt 608 [aff 114 N. Y. 222, 21 NE 
153]; Beisiegel v. New York Cent. R. 
Co., 14 AbbPrNS 29. 

N. C.—Jones v. American Ware- 
house ‘Co., 1388-N; C.-546,):561 SE 106. 

Okl.—Spencer v. Holt, 82 Okl. 280, 
200 P 187, 189 [quot Cyc]. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher 
v. Penfield, 267 Pa. 579, 109.A 659; 
Dawson y. Penfield, 267 Pa. 579, 109 
A 658]. 

R. I.—Wells v. Joslin Mfg. Co., 33 
R. I. 498, 82 A 258; Smith v. Tripp, 
138 R. I. 152; O’Donnell v. Provi- 
dence; etc. R: Co, GAR. D211. 

Tenn.—Queen v, Dayton Coal, etc., 
Co., 95 Tenn. 458, 32 SW 460, 49 
AmSR 935, 30 LRA 82. 

Tex.— Woodward v. Griffith, 2 Tex. 
A. Civ. Cas. § 360. ‘ 

Wash.—Mayhew v. Yakima Power 
Co., 72 Wash. 431, 130 P 485. 

Wis.—Hasbrouck vy. Armour, 139 
Wis. 357, 121 NW 157, 23 LRANS 
876; Piper v. Chicago, ete., R. Co., 
77 Wis. 247, 46 NW 165; Hoppe v. 
Chicago, etc;, R. Co., 61 Wis. .'357, 


21 NW 227. 

Eng.—Collett v. London, ete. R. 
Co.,, 16, OMB. 984,72. HCL? 984.127 
Reprint 1158; Couch v. Steel, 3 E. & 


B. 402, 77 ECL 402, 118 Reprint 


1193. 

[a] Statutory duties are cumula- 
tive and do not destroy or supersede 
the common-law duty of care to 
avoid injury to others. Davies v. 
West Lumber Co., 32 Ga. A. 460, 123 
SE 757. 

Violation of statute or ordinance 
gs a diate generally see infra §§ 

22. Pittsburg Reduction Co, v. 
Horton, 87 Ark. 576, 113 SW _ 647, 
18 LRANS 905; Williams v. Cohn, 
201 Iowa 1121, 206 NW 8238; Stewart 
v. Wild, 196 Iowa 678, 195 NW 266; 
Fielders v. North Jersey St. R. Co., 
68 N. J. L. 348, 53 A 404, 54 A 822, 
96 AmSR 552, 59 LRA 455; Has- 
brouck v. Armour, 139 Wis. 357, -121 
NW 157, 28 LRANS 876. 

23. Ariz.—Pheenix Light, ete., Co. 
v. Bennett, 8 Ariz. 314, 74 P 48, 63 
LRA 219. 

Cal.—Fogarty  v. 10 Cal. 
239,-70 AmD 714. 

Fla.—Turlington v, Tampa Electric 
Co., 62 Fla. 398, 56 S 696, 38 LRANS 
72, AnnCas1913D 1213. 

Ga.—Smith v. Clarke Hardware Co., 
100 Ga. 163, 28 SE 78, 39 LRA 607. 

Il].—Phillips v. Edsall, 127 Ill. 535, 
20 NE 801. 

Ind.—Moorman vy. Wood, 117 Ind. 
144, 19 NE 739. 


Finlay, 


Kan.—Hanna y. Chicago, ete, R. 
Co., 89 Kan. 503, 132°R 154: 
Ky.—Fleet v. Hollenkemp, 13 B. 


Mon, 219, 56 AmD 5638. 


or operation of law.2* The duty may arise from the 


Md.—Cochrane v. Little, 71, Md. 
3123; 18 Ay 698: 

Mass.—Bishop vy. Weber, 139 Mass. 
411, 1 NE 154, 52 AmR 715; Norton 
v. Sewall, 106 Mass. 148, 8 AmR 298. 


Mich.—Babbitt v. Bumpus, 73 
Mich. 331, 41 NW 417, 16 AmSR 
585. 


Minn.—Rau v. Minnesota Valley R. 
Co., 13 Minn. 442. 

Nebr.—Coen v. Central Tel. Co., 95 
Nebr. 814, 820, 146 NW 998. [quot 


v. Winchester, 6 N. 
455; Ayers v. Rus- 
sell, 50 Hun 282, 3 NYS 338; Brown 
v. Purdy, 54 N. Y. Super. 109, 8 NYSt 
143. 
N. C.—Briscoe v, Henderson Light- 
ing, etc., Co., 148 N. C. 396, 62 SE 
600, 19 LRANS 1116. 
Pa.—Cohen v. Tradesmen’s Nat. 
Bank, 262 Pa. 76, 105 A 43, 4 ALR 
518; Myers. v. Snyder, Brightly 
489. 
Wash.—Bolden v. Independent Or- 
der of Odd Fellows, 133 Wash. 293, 
233 P 273; Mayhew v. Yakima Power 
Co., 72 Wash. 431, 130 P 485. 
Eng.—Longmeid v. Holliday, 6 
Exch. 761, 155 Reprint 752; Pippin 
¥, Shepp, 11 Price 400, 147 Reprint 


“A duty may arise by implication 
of law out of the relation existing 
between persons in the interest of 
common justice and the general wel- 
fare. When the duty exists there is 
a corresponding liability in damages 
for an injury proximately resulting 
from negligence of omission or com- 
mission in the performance or non- 
performance of the duty where the 
injury should reasonably have been 
foreseen as naturally and probably 
to occur in consequence of the neg- 
ligence.’’ Woodbury v. Tampa Water 
Works Co., 57 Fla. 243, 249, 256, 259, 
49 S 556, 21 LRANS 1034. 

“A duty and liability for negli- 
gence of omission or commission in 
performing that duty, may be 
founded in the law where a-pub- 
lic service is undertaken whether a 
contract exists as to the service or 
not. The omission to perform a 
mere contract duty may not be a tort, 
but if a legal duty is imposed inde- 
pendent of or concurrently with the 
contract, a breach of the legal duty 
may be a tort.” » Woodbury v. Tampa 
Water Works Co., supra. 

[a] ‘‘When a corporation exercises 
public franchises and engages in 
rendering a public service, the du- 
ties of the corporation to the pub- 
lic collectively and individually need 
not be expressed in the charter or in 
the statutes. The duties may arise 
by implication of law from the rela- 
tion voluntarily assumed by the cor- 
poration towards the members of the 
public in using the franchises: and 
in undertaking to render public serv- 
ice. Such duties are in general com- 
mensurate with the reasonable re- 
quirements of a prompt and efficient 


performance of the public service 


undertaken, The corporation is liable 
in damages to individuals for special 
injuries to them proximately caused 
by the negligent failure of a corpora- 
tion to perform duties implied by 
law as due to such individuals when 
no other remedy is provided. These 
principles are particularly applicable 
where individuals have reasonably re- 
lied upon the rendering of the pub- 
lic service undertaken for their bene- 
fit or protection and have contrib- 
uted directly or indirectly to the 
compensation for the public serv- 
ice.” Woodbury v. Tampa Water 
Works Co., 57 Fla, 243, 249, 257, 49 S 
556, 21 LRANS 1084. 

24. Hannan vy. Ehrlich, 102° Oh. 
St. 176, 131 NE 504. 
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$18) 


relation®® or situation®® of the parties. It may arise 
from the circumstances surrounding or attending 
an occurrence or transaction,”’ as where one is using 
or dealing with a highly dangerous thing which, 
unless managed with the greatest care, is liable to 
cause injury to bystanders or others.?8 
duty of every person so to conduct his business 
as not knowingly or negligently to expose others to 


imminent danger,?® and there is 


owing to others of not injuring them by any agency 
set in operation by one’s act or omission®® or, as it 


25. U. S.—Gogol v. Baltimore, 
ete., R. Co., 226 Fed. 224; Richard- 
son v. Babcock, etc., Co.; 175 Fed. 
SOO POC Aa aoe < 

Conn.—Sharkey v. Skilton, 83 Conn. 
DOS T ts A950. 

Fla.—Woodbury v. Tampa Water 
Works Co., 57 Fla. 243, 249, 49 S 
556, 21 LRANS 1034. 

Ill.—Mercer v. Meinel, 290 Ill. 395, 
125 NE 288; Fetzer v. Noel Constr. 
Co., 175 Tll.eA. 401. 

Ind.—Union Tract Co. y. Berry, 188 
Ind) 514, 127. NE 655, 124 NE ‘737, 
SAA rea ae 

N. H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A 4, 46 ALR 380. 

N. Y.—Franklin F. Ins. Co. v. Wein- 
berg, 110 Misc. 644, 181 NYS 15 [rev 
108 Mise. 500, 178 NYS 539, and aff 
197 App. Div. 576, 188 NYS 610]. 

Oh.—Shinkle, ete., Co. v. Birney, 
68 Oh. St. 328, 67 NE 715. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher 
v.. Penfield, 267 Pa. 579, 109 A: 659; 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]. 

R. Il.—wWells v. Joslin Mfg. Co., 33 
R. I. 498, 82 A 258. 

Wash.—Chilberg v. Standard Fur- 
niture Co., 63 Wash. 414, 115 P 
837, 34 LRANS 1079. . 

“The duty to exercise care for the 
safety of another arises as a mat- 
ter of law out of some relation ex- 
isting between the parties.” Union 
Traet. Co. v. Berry, 188 Ind. 514, 520, 
121 NE 655, 124 NE -737, 32 ALR 
1171. 

“A duty and a corresponding lia- 
bility for negligence in the nerform- 
ance of the du may arise by impli- 
eation of law out of the relations of 
parties to one another.’’ Woodbury 
v. Tampa Water Works Co., 57 Fla. 
243, 249, 264, 49 S 556, 21 LRANS 
1034. 

[a] Contractual relation.—(1) The 
duty may be implied as a result of 
entering into a contractual relation. 
Kenney v. Wong Len, 81 N. H. 427, 
438, 128 A 343; Franklin F. Ins. Co. 
v. Weinberg, 110 Misc. 644, 181 NYS 
15 [rev 108 Misc. 500, 178 NYS 539] 
(2) “The obligation to use due care 
in the performance of a _ contract 
arises from the relation the contract 
ereates and is independent rather 
than a part of it.” Kenney v. Wong 
Len, supra. ‘Contractual duties gen- 
erally see supra § 17. 


26. Attleboro Mfg. Co. v. Frank- 
fort. Mar., etc, Ins. Co., 240 Fed. 
His, Ol ose Loo. CCA 3775 Kelly ~ x. 


Michigan Cent. R. Co., 65 Mich. 186, 
31 NW 904, 8 AmSR 876. 

“Tt is_a well-recognized rule in the 
law of negligence that, when one 
knows or has reason to anticipate 
that the person, property, or rights 
of another are so situated as to him 
that they may be injured through his 
active intervention, it becomes his 
duty so to govern his action as not 
negligently to injure the person, 
property, or rights of that other.” 
Attleboro Mfg. Co. v. Frankfort Mar., 
etc., Ins. Co., supra. ’ 

27. Conn.—Sharkey v. Skilton, -83 
Conn. 503, 77 A 950. . 

Ind.— Vandalia R. Co. v. Duling, 60 
TudeeAL a3 200 MeN LO. : 

Iowa.—Anderson v. U. S. Railway 
Administration, 197 Iowa 1, 196 NW 
584. 

Ky.—People’s Bldg., etc., Assoc. v. 


NEGLIGENCE 


It is the 


a general duty 


Pickrell, 55.) SWetL94; .2ie: Keys 1'38'6; 

Miech.—Kelly v. Michigan Cent. R. 
Co., 65 Mich. 186, 31 NW 904, 8 
AmSR 876. 

Nebr.—Coen v. Central Tel. Co., 95 
Nebr. 814, 820, 146 NW 998 [quot 
Os ioe 

Pa.—Hydraulic Works Co. y. Orr, 
83. Pa. 382; Kay v.. Pennsylvania R. 


Wis.—Hayden vy. Carey, 182 Wis. 
530, 5386, 196 NW 218 [quot Cyc]. 

“The duty that arises from the 
circumstances surrounding the par- 
ties is no less a duty than one im- 
posed by statute, and the failure 
to perform the one is as much an 
act of negligence as is the other. 
There may be less certainty about 
the existence of the duty in the one 
ease than in the other, but, the duty 
once established, the effect of a fail- 
ure to perform it is the same.” An- 
derson v. U. S. Railway Administra- 
tion, 197 Iowa 1, 4, 196 NW 584. 

28. Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680; Coen v. 
Central Tel. Co:,.,95, Nebr.:c8L4, (820, 
146 NW 998 [quot Cyc]; Hayden v. 
Carey, 182 Wis. 530, 536, 196 NW 
218 [quot Cyc]; Parry v. Smith, 4 
CEP. D825. 

Care in handling of explosives see 
Explosives §§ 2-29. 

Danger as matter for consideration 
on question of due care see infra § 67. 

29. Burner Vv. Jordan Family 
Laundry, 122 “Me. 47, 118 A 722; 


‘Co., 65 Pa. 269, 3 AmR 628. 


Flaccomio v. Bysink, 129 Md. 367, 
100 A 510; Gawlack v. Michigan 
Cent.,.R. ‘Co. Tl Oh. Cir, Ct.-..59;,..5 
On Cir Dec; 313, 

Boge U. S.—Smith v. Baker, 20 Fed. 


Ala.—Mayer v. Thompson-Hutchi- 
son Bldg. Co., 104 Ala, 611, 16 S 620, 
53 AmSR 88, 23 LRA 433. : 

Cal.—O’Callaghan v. Bode, 84 Cal. 
489, 24 P—269. 

Ga.—Smith v. Clarke Hardware 
he 100 Ga. 163, 28 SE 73, 39 LRA 
607. 

Kan.—Hartman y. Atchison, etc., 
R. Co., 94 Kan. 184, 146 P 335, LRA 
1915D 563. 

La.—Mahan v. Everett, 50 La. Ann, 
1162, 23 S 8838. 

Me.—Hill v. Portland, etc., R. Co., 
55 Me. 438, 92 AmD 601; Noyes v. 
Shepherd, 30 Me. 173, 50 AmD 625. 

Md.—Murray v. McShane, 52 Md. 
217, 36 AmR 3867; Philadelphia, etc., 
R:..Co.. Vy. Kerr, 25 Md. 521. 

Mass.—Cork v. Blossom, 162 Mass. 
330, 38 NE 495, 44 AmSR 362, 26 
LRA 256. 

Mich.—Engel v. Smith, 82 Mich. 
1, 46 NW 21, 21 AmSR 549. 

Mo.—Benjamin v. Metropolitan St. 
R. Co., 133 Mo. 274, 34 Sw 590. 

N. J.—Weller v. McCormick, 52 N. 
Oli 4 10,7519, Ar LOL 8 eR AL 798, 

N. Y.—Mullen v. St. John, 57 N. Y. 
567, 15 AmR 5380; Hay v. Cohoes 
Co.,.2 N. Y. 159, 51 AmD 279; Rey- 
nolds vy. Starin, 50 App. Div. 535, 64 
NYS 141; Citron v. Bayley, 36 App. 
Div. 130, 55 NYS 382. 

N. C.—Gates v. Latta, 117 N. C. 
189, 23 SE 178, 538 AmSR 584. 

Oh.—Defiance Water Co. v. Olinger, 
Bogert St. 532, 44 NE 238, 32 LRA 

Or.—Ahern v. Oregon Tel., etc., 
Co,, 24 Or. 276, 33 P 403, 35 P 549, 
22 LRA 635. 

R. Co. v. 


Tenn.—Nashville, etc., 
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has been expressed, of not injuring them in the em- 
ployment of one’s own legal rights.*+ 
the law imposes on a person engaged in the prose- 
eution of any work an obligation to use ordinary 
care to perform it in such a manner as not to en- 
danger the lives or persons or property of others,*? 
and when there is danger of injury to the person 
or property of one through the act or omission of 
another, the latter is under a duty to use reasonable 
care to avoid such injury.** 
creates and maintains a condition for the use of 


Accordingly, 


One who voluntarily 


Wade, 127 Tenn. 154, 153 SW 1120, 

AnnCas1914B 1020. 
Tex.—Rigdon v. Temple Water 
Works Co., 11 Tex. Civ. A. 542, 32 SW 
Kieckhefer El. 


828. 

Wis.—Zieman  v. 
Mfg. Co., 90 Wis. 497, 68 NW 1021. 

Eng.—Trower v. Chadwick, 3 Bing. 
N. Cas. 334, 32 ECL 142, 132 Re- 
print 439; Proctor v. Harris, 4 C. & 
P3371, 29 MGM Arts 

“Hvery man owes his fellow man 
the general duty not to negligently 
injure him.” Southern R. Co. v. Ar- 
nold, 162 Ala. 570, 574, 50 S 298. 

“Fyvery one owes to every one else 
the duty of exercising ordinary care 
not to injure him either in his per- 
son or property.’ Nashville, ete., R. 
Co. v. Wade, 127 Tenn. 154, 158, 153 
SW 1120, AnnCasi914B 1020. 


31. Donnelly v. Hufschmidt, 79 
Cal. 74, 21 P 546; Bragg v. Nor- 
EOUK,. ete?” RCo.) 41 10 Via (S60 esis 
67 SE 593. 


“All persons in the exercise of their 
rights, or in the performance of their 
duties, should exercise their rights 
or perform their duties with a rea- 
sonable regard for the preservation 
of human life and the prevention of 
serious bodily harm, or the inflic- 
tion of unnecessary injury upon 
others.” Bragg v. Norfolk, ete. R. 
Co., supra. 

32. U. S.—Pennsylvania Steel Co. 
v. Elinore, etc., Contracting Co., 175 
Fed. 176; Mandeville v. Cookenderfer, 
peat Cas: No. 9,009, 3 Cranch C.-C. 

Ill.—Weber v. City Water Co., 206 
Tll, A. 417; Connelly v. Fuller Co., 
159 Ill. A. 488. 

Mo.—May v. Chicago, ete, R. Co., 
284 Mo. 508, 225 SW 660. 

Nebr.—Coen vy. Central Tel. Co., 95 
Nebr. 814, 820, 146 NW 998 [quot 
Cyc]. 

N. Y.—Wittenberg vy. Seitz, 8 App. 
Div. 439, 40 NYS 899. 

N. D.—Ruehl v. Lidgerwood Rural 
Tel. Co., 23 N. D. 6, 185 NW 793, LRA 
1918C 1063, AnnCas1914C 680. 

Ont.—Durant vy. Ontario, etc., 
Power Co., 41 Ont. L. 130, 138 [quot 
ae ts Hilliard v. Thurston, 9 Ont. 


33. U. S—Tom y. Nichols-Fifield 


Shoe Mach. Co., 215 Fed, 881, 132 
CCA 221. 
Ala.—Southern R. Co. y. Arnold, 


162 “Ala. 570, 50 S 293. 
RAE v. Heisen, 182 Till. A. 

Ind.—Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680; Lake 
Shore, etc., R. Co. v. Brown, 41 Ind. 
A. 435, 84 NE 25. 

Iowa.—Carey v. Davis, 190 Iowa 
720, 180 NW 889, 12 ALR 904; Adams 
v. Chicago Great Western R. Co., 156 
he 31, 185 NW 21, 42 LRANS 

Mass.—Stevens vy. Reyn, 220 Mass. 
322, 107 NE 945. 

Minn.—O’Brien v. American Bridge 
Co., 110 Minn. 3864, 125 NW 1012, 
136 AmSR_ 503, 382 LRANS 980; 
Depue v. Flatau, 100 Minn. 299, 111 
NW 1, 8 LRANS 485. 

Mo.—Dillman y. Burke, 158 Mo, A. 
nls J ios le Sa Sh Vea sy 

Nebr.—Coen v. Central Tel. Co., 95 
Nebr. 814, 820, 146 NW 998 [quot 
CYC... i 

N. Y.—Wittenberg y, Seitz, 8 App. 
Div. 439, 40 NYS 899. ys 
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others is, in the absence of some privilege, charged 
with the duty to exercise care to prevent that con- 
dition from being a source of danger to those who 
t.24. So also, one who undertakes to do an 
act or perform a service for another is bound to 
use reasonable care and skill in the performance 


use 1 


NEGLIGENCE 


on.°8 


thereof and is liable for his failure in this respect,*° 


N. G—Cashwell v. Fayetteville 
Pepsi-Cola Bottling Works, 174 NEC, 
324, 93 SE 901. 


Okl.—lisle v. Anderson, 61 OKI. 
68, 159 P 278, LRAI917A 128. 
Pa.—Fitzpatrick v. Penfield, 267 


Pa. 564, 109 A 653 {foll Gallagher 
v. Penfield, 267 Pa. 579, 109 A 659; 
Dawson v. Penfield, 267 Pa. 579, 109 


A 658]. 
Tenn.—Nashville, ete, R. Co. v. 
Wade, 127 Tenn. 154, 153 SW 1120, 


AnnCas1914B 1020. 

Tex.—Fox v. Dallas Hotel Co., 111 
Tex. 461, 240 SW 517. 

Va.—Brageg v. Norfolk, etc., R. Co., 
110 Va. 867, 67 SE 593. 

Eng.—Heaven y. Pender, 11 Q. B. 
D. 503, 509, 19 ERC 81 [rev 9 Q. B. 
D. 302]. 

Que.—Jess v. Quebec, etc., 
Co., 25 Que. Super, 224. 

“Whenever. the circumstances at- 
tending the situation are such that 
an ordinarily prudent person could 
reasonably apprehend that, as the 
natural and probable consequences 


Ferry 


of his act, another person, rightfully 


there, will be in danger of receiving 
an injury, a duty to exercise ordinary 
care to prevent such injury arises, 
and if such care is not exercised 
by the party on whom the duty rests 
and injury to another person re- 
sults therefrom, liability on the part 
of the negligent party to the person 
injured will generally exist, in the 
absence of any other controlling ele- 
ment or fact, and this too, without 
regard to the legal relationship of 
the parties.” Lisle v. Anderson, 61 


Okl. 68, 71, 159 P 278, LRA1917A 
128. 

“Whenever one person is by cir- 
cumstances placed in such a posi- 


tion with regard to another that 
every one of ordinary sense who did 
think would at once recognize that 
if he did not use ordinary care and 
skill in his own conduct with regard 
to those circumstances he would 
cause danger of injury to the person 
or property of the other, a duty 
arises to use ordinary cate and skill 
to avoid such danger.’ Heaven v. 
Pender, supra [quot Kennedy Vv. 
Heisen, 182 Ill. A. 200, 203; Stevens 
v. Ryan, 220 Mass. 332, 107 NE 945; 
Depue vy, Flatau, 100 Minn. 299, 303, 
304, 111 NW 1, 8 LRANS 485; Dill- 
man v. Burke, 158 Mo. A. 137, 138 
SW 57, 59; Cashwell v. Fayetteville 
Pepsi-Cola Bottling Works, 174 N. 
C. 324, 93 SE 901]. 

fa] Legal obligation to perform 
act omitted.—To make 'a_ person 
guilty of negligence by act of omis- 
sion, it is not necessary that he 
should be obliged by law to do the 
act he failed to do. It is sufficient 
that it would be prudent to do it. 
Jess v. Quebec, etc., Ferry Co., 25 
Que. Super. 224. 

34. Cummings v. Henninger, 28 
ATIZw aly ZOO. OL, Fie ALR 207); 
Clemens v. Benzinger, 211 App. Div. 
586, 207 NYS 539. 

{a] Sidewalk—One who main- 
tains a sidewalk abutting on his 
premises in a city whose charter ex- 
empts it from liability for any in- 
jury or damage on account of the 
condition of any sidewalk is charged 
with the duty to use due care to 
keep the sidewalk reasonably safe 
for travel, and cannot abandon that 
duty without Some affirmative act 
designed to give general notice of his 
intention so to do. Cummings Vv. 
Henninger, 28 Ariz. 207, 236 P 701, 
41 ALR 207. 


35. U, S.—<Attleboro Mfg, Co. v. 


Frankfort Mar: Acc., ete., Ins, Co., 
171 Fed. 495; Powers v. Massachu- 
setts Homeceopathic Hospital, 109 


Fed. 294, 47 CCA 122, 65 LRA 372 
[certiorari den 183 U. S. 695, 22 SCt 
932, 46 L. ed. 394]. 

Ala.—Parker v. Hodgson, 172 Ala 
632, 6385, 55 S 818 [quot Cyc], 

Ind.—Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680. 

Mass.—Kelley vy. J. A. Laraway 
Co., 223 Mass, 182, 111 NE 794; Mc- 
Leod v. Rawson, 215 Mass. 257, 102 
NE 429, 46 LRANS 547; Osborne vy. 
Morgan, 130 Mass. 102, 39 AmR 437; 
Gill v. Middleton, 105 Mass. 477, 
7 AmR 548. - 

Mo.—Siegrist v. Arnot, 10 Mo. A. 
197. [aff 86 Mo. 200, 56’ AmR 424]. 

N. H.—Douglas v. U. S. Fidelity, 
CbC3, “CO GSL WIN-& EL. + Ou hae Ae LOS, 
37 ALR 1477; Carr v. Maine Cent. 
Be) C0: hor Ne ces Og LOD cA One, 
Kambour y. Boston, ete., R. Co., 77 
N. H. 38, 86 A624, 45 LRANS 1188; 
Conway Nat. Bank v, Pease, 76 N. 
H. 319,82 A. 1068. 

Oh.—Kerwhaker v. Cleveland, etc., 
R. Co., 3 Oh. St. 172, 62 AmD 246. 

Or.—Kennedy v. Hawkins, 54 Or. 
164, 102 P 733, 25 LRANS 606. 
MEO eee v. Miller, 35 Pa. Super. 

4, 

Tex.—Rick Furniture Co. v. Smith, 
(Civ. A.) 202 SW 99, 100 [quot Cyc]. 

Man.—Campbell y. Canadian Co- 
Hen Inv. Co., 16 Man, 464, 5 WestLR 
153. 

Sask.—Parker v. McAra, 6 Sask. 
L, 30, 10 DomLR 387, 23 WestLR 141, 
3 WestWkly 865. ‘ 

“The duty to use care in render- 
ing a service arises, not from a right 
to receive the service, but from the 
relation between the parties which 
the service makes. The relation be- 
ing established, the legal incidents 
pertaining to it follow.” Tullgren vy. 
Amoskeag Mfg. Co., (N. H.) 133 A 
4, 5, 46 ALR 380. 

36. Ala.—Parker v. Hodgson, 172 
Ala. 632, 635, 55 S 818 [quot Cyc]. 

Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918E 1122: 

Md.—Pennsylvania R. Co. v. Ying- 
ee 148 Md. 160, 129 A 36, 41 ALR 
398. 

N. H.—Stevens vy. Manchester, 81 
Ne E869, 127" AD 873. 


Tex.—Rick Furniture Co. v. Smith,, 


(Civ. A.) 202 SW 99, 100 [quot Cyc]. 

“In cases where no duty to do the 
act is raised, we understand that, 
while a volunteer is not responsible 
for the failure or success of the act 
done by him, yet if by undertaking 
to do it, though it be voluntary, he 
brings about a state of affairs which 
results in injury that would not have 
occurred if he had not made the ef- 
fort at all, he is lable.” Parker v. 
Hodgson, supra. 

{a] “The true rule of liability on 
the part of a voluntary undertaker 
should be this, that he be required 
to exercise that degree of care and 
caution which would seem reason- 
able and proper from the character 
of the thing undertaken.” Avery v. 
Thompson, 117 Me. 120, 124, 103 A 
4, LRA1918D 205, AnnCas1918E 1122. 

[b] A» mere volunteer who un- 
dertakes to do an act which he is 
under no duty to do nevertheless 
assumes by his undertaking . the 
duty of exercising due care, and is 
liable for injury resulting from his 
failure to do so. Parker v. Hodg- 
son, 172, Ala, 6382, 635,.55 S$ 81,8) (“in 


[p18 


although his undertaking was purely voluntary,*4 
and he was not under any obligation to do such 
act or perform such service,?* or there was no 
consideration for the promise or undertaking: suffi- 
cient to support an action ex contractu based there- 
The duty of care may-also arise from the 


cases where no duty to do the act is 
raised, we understand that, while a 
volunteer is not responsible for the 
failure or success of the act done 
by him, yet if by undertaking to do 
it, though it be voluntary, he brings 
about a. state of affairs which re- 
sults in injury that would not have 
occurred if he had not made the ef- 
fort at all, he is liable’). 

[c] Hanging porch swing.—Where 
the seller of a porch swing under- 
took to hang it for the buyer, and 
did this work so negligently that a 
support gave way, and the buyer was 
injured, the seller was liable to’the 
buyer, although the hanging of the 
Swing was purely gratuitous, for, by 
undertaking to hang the swing, the 
seller bound itself to exercise ordi- 
nary care to make it reasonably safe 
for the use to which the buyer in- 
tended to put it. Rick Furniture Co. 
v. Smith, (Tex. Civ, A.) 202 SW 99, 
100 [cit Cye]. 

[d Taking charge of infant.— 
“One who receives an infant of ten- 
der years under his charge either 
gratuitously or otherwise owes him 
the legal duty of due care to prevent 
injury to him.” Roche vy. St. John’s 
Riverside Hospital, 96 Misc. 289, 291, 
160 NYS 401 [aff 176 App. Div. 885 
mem, 161 NYS 1143 mem]. 

{e] On the question of the degree 
of ‘care required the fact that the 
service is gratuitous may be con- 
sidered. Wallace v. John A. Casey 


€o., 182 App. Div. 35, 116 NYS 394. 


Degrees of care 
§§ 50-85, 
Voluntary undertaking to care for 
ill or injured person see infra § 262. 
37. Mass.—Gill v. Middleton, 105 
Mass. 477, 7 AmR 548. 
N. Y.—Miller v. Rochester, 196 
App. Div. 853, 855, 188 NYS. 334. 
Or.—Kennedy yv. Hawkins, 54 Or. 
164, 102 P 733, 25 LRANS 606. 
Pa.—Rehder v. Mil¥er, 35 Pa. Super. 
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McAra, 6 


generally see infra 


Sask.—Parker y. Sask. 
L. 30, 10 DomLR 37, 23 WestLR 141, 
3 WestWkly 865. 

“Where one undertakes to do some- 
thing involving a dangerous situa- 
tion he must do it with reasonable 
care even though he is not under any 
contract obligation to do anything 


at all.” Miller vy. Rochester, supra. 
[a] A landlord who undertakes to 
repair the demised premises, al- 


though he is under no obligation to 
do so, is liable to his tenant for in- 
jury resulting from lack of ordinary 
care and skill in making the repairs. 
Gill_y. Middleton, 105 Mass, 477, 7 
AmR 548. : 
38. Ala.—Parker vy. Hodgson, 172 
Ala. 632, 635, 55 S 818 [quot Cye]. 
ag Ce v. Gaylord, 24 Conn. 


Ind.—Dart y. Lowe, 5 Ind. 131. 
Me.—Ames v. Taylor, 49 Me. 381. 
se enve eee v. Paige, 10 Gray 


6. 

_Mo.—Bailey v. Walker, 29 Mo. 407: 
Siegrist v. Arnot, 10 Mo. A. 197 [aff 
86 Mo. 200, 56 AmR 424]. 

N. H.—Carr v. Maine Cent. R. Co., 
18, N. Hy, 602, 102 A °5325 Conway 
Nat. Bank y. Pease, 76 N. H. 319, 82 
A 1068. 

N. Y.—Wallace v. John A. Casey 
Co., 132 App. Div. 35, 116 NYS 394; 
Beardslee v, Richardson, 11 Wend. 
25, 25 AmD 596; Smedes y. Utica 
Bank, 20 Johns. 372 [aff 3 Cow. 662]; 
Thorne v. Deas, 4 Johns. 84. 

Pa OR Se dae v. Threadgill, 35 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 18-21] 


ownership or control of property,*® because the 
law imposes on every person in the enjoyment of 
his property the duty of so using it as not to injure 
others,*® and of using care to avoid such injury 
where he has reason to apprehend danger because 
of the peculiar situation of his property and its 


openness to accident.** 


[§ 19] c. Public Duty. Public duties fall into two 
classes with respect to liability to individuals for 
breach thereof. Where the duty 1s owed to the pub- 
lie as such, no action lies on behalf of any individ- 
ual for failure to perform such duty. 


*  Oh.—Kerwhaker v. Cleveland, etc., 
R. Co., 3 Oh. St. 172, 62 AmD 246. 

Pa.—Rehder v. Miller, 35 Pa. Super. 
344. 

Eng.—Hart v. Miles, 4 C. B. N.S. 
371, 93 ECL 371, 140 Reprint 1128, 
Cogges v. Bernard, 2 Ld. Raym. 909, 
-92 Reprint 107, 5 ERC 247; Elsee v. 
Gatward, 5 T. R. 143, 101 Reprint 


82. ; 
“Tf a party makes a gratuitous 
engagement and actually enters on 
the execution of the business and 
so negligently does it from want of 
due care that another suffers dam- 
age thereby, an action will lie for 
this misfeasance.” Rehder v. Mil- 
ler, supra. : : 

[a] Ieading case on this subject 
is Coggs v. Bernard, 2 Ld. Raym. 909, 
92 Reprint 107, 5 ERC .247. Miller 
vy. International Harvester Co., 193 
App. Div. 258, 184 NYS 91; Wallace 
v. John A. Casey Co., 132 App. Div. 
35; P16: NY Si 894. 

39. See cases infra notes 40, 41. 

40. Mo.—Davoren v. Kansas City, 
308 Mo. 5138, 273 SW 401, 40 ALR 
473. 

Nebr.—Coen v. Central Tel. Co., 95 
Nebr. 814, 820, 146 NW 998 [quot 
Cye]. 

Men leet v. Cleveland, etc., 
R. Co., 8 Oh. St. 172, 62 AmD 246, 
Pa.—Fitzpatrick v. Penfield, 267 Pa. 
564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A 659; Daw- 
son v. Penfield, 267 Pa. 579, 109 A 
658]. 

Teon—-Whirley v. Whiteman, 1 
Head 610. 

Wash.—Bjork y. Tacoma, 76 Wash. 
225, 135 P 1005, 48 LRANS 331. 

W. Va.—Weaver Mercantile Co. v. 
Thurmond, 68 W. Va. 530, 70 SE 
126, 33 LRANS 1061. 

41. Coen v. Central Tel..Co., 95 
Nebr. 814, 820, 146 NW 998 [quot 
Hydraulic Works Co. v. Orr, 
. 832; Hayden v. Carey, 182 

530, 586, 196 NW 218 [quot 
Cye 


42. Cal.—Blanc v. 29 
Cal. 156. 

Ga.—Atlanta, ete., Air-Line R. Co. 
v. Gravitt, 93 Ga. 369, 20 SE 550, 
44 AmSR 145, 26 LRA 553; Central 
of Georgia R. Co. v. Griffin, 35 Ga. 
A, 161, 1382 SE 255. 

Ind.—Sohn v. Cambern, 106 Ind. 
302, 6 NE 813; Moore v. Wabash, 
etc., Canal, 7 Ind. 462. 

Iowa.—Brant v. Plumer, 
33, 19 NW 842. 

Md.—Flynn v. Canton Co., 40 Md. 
312, 17 AmR 608; Houck v. Wachter, 
34 Md. 265, 6 AmR 332. 

Mass.—Willard v. Cambridge, 3 Al- 
len 574; Kirby v. Boylston Market 
Assoc., 14 Gray 249, 74 AmD_ 682; 
Quincy Canal v. Newcomb, 7 Mete. 
276, 39 AmD 778. 

Mich.—Taylor y. Lake Shore, ete., 


Klumpke, 


64 Iowa 


R. Co., 45 Mich. 74, 7 NW 728,, 40 
AmR 457. ? , 

N. Y.—Peck v. Batavia, 32 Barb. 
634. 


Oh.—Vandyke v. Cincinnati, 12 Oh. 
Dec. (Reprint) 778, 1 Disn. 533. 

Pa.—Pennsylvania, etc., Canal Co. 
v. Graham, 63 Pa. 290, 3 AmR 549; 
Com. v. Westfield, 11 Pa. Co. 369. 

R. I.—Heeney v. Sprague, 11 R. I. 
456, 23 AmR 502. 

Ri tCor ive 


Tex.—Missouri, etc., 
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however, the duty is owed to, or intended for the 
benefit of, the individuals composing the public, fail- 
ure to perform such duty gives rise to a cause of 
action in favor of anyone injured by such failure.4* 

[§ 20] d. Legal or Moral Ducy. The duty, breach 
of which may constitute negligence, must be a legal 


duty,** and not merely a moral duty.* 


Where, | jured in person 


44- Tex, Cive AC’ 5 17,°.99) "SW 
589 


Vt.—Baxter v. Winooski 
Co., 22 Vt. 114, 52 AmD' 84: 

Eng.—Winterbottom y. Derby, L. 
R. 2 Exch. 316; Manley v. St. Helens 
Canal, ete.,.Co., 2 H. & N. 840, 157 
Reprint 346. 

43. U. S.—Hayes v. Michigan 
Gent Re Cos ILE UES. 228 4st 
369, 28 L. ed. 410. 

Fla.—Turlington v. Tampa Electric 
Co., 62 Fla. 398, 56 S 696, 38 LRANS 
72, AnnCas19138D 1218. 

Ga.—Platt v. Southern Photo Ma- 
terial Co., 4 Ga. A. 159, 60 SE 1068. 

Iowa.—Peterson y. Chicago, etc., R. 
Co., 185 Iowa 378, 170 NW 452; Upp 


Raney, 


Turnp. 


v. Darner, 150 Iowa 4038, 130 NW 
Ho 32 LRANS 743, AnnCas1912D 
74. 


Mich.—F later v. Fey, 70 Mich. 644, 


38 NW. 656 [dist Taylor v. Lake 
Shore, ete., R. Co., 45 Mich; 74, 7 
NW 728, 40 AmR 457]; Cook ov. 


Johnston, 58 Mich. 437, 25 NW 3888, 
55 AmR 708. 

Oh.—Borck y. Cincinnati Gas, etc., 
Co., 5 OhNPNS 526. 

Pa.—Cohen v. Tradesmen’s Nat. 
aa 262 Pa, 76, 105 A 48, 4 ALR 
18. 

Tex.—Missouri, etce., R. Co. vy. 
Wood, 95 Tex. 223, 66 SW 449, 93 
AmSR 834, 56 LRA 592; Missouri, 
ete., R. Co. v. Raney, 44 Tex. Civ. A: 
517, 99 SW 589. 


Wis.—Hasbrouck v. Armour, 139 
Wis. 357, 121 NW 157, 23 LRANS 
876. 


Que.—Laurentide Paper Co., Ltd. v. 
Batsford, 17 RevLegNS 24. 

44. Ala.—Cox v. Alabama Water 
Co., 216 Ala. 35, 112 S 352; Eades v. 
American Cast-Iron Pipe Co., 208 
Ala. 556,°°94° S 593. 

Ga.—Harly v. Houser, 28 Ga, A. 
24, 109 SH 914. 

Iowa.—Newton Auto Salvage Co. 
vy. Herrick, 203 Iowa 424, 212 NW 
680. 

Mo.—Goodwin v. Columbia Tel. Co., 
157 Mo. A. 596, 1388 SW 940. 

Mont.—Stricklin v. Chicago, etc., R. 
Co., 59 Mont. 367, 197 P 839; Loudon 
v. Scott, 58 Mont, 645, 194 P 488, 12 
ALR 1487. 

N. H.—Garland vy. Boston, etc. R. 
Co., 76 N. H. 556, 86 A 141, 46 LRA 
NS 338, AnnCasl1913E 924; Conway 
Nat. Bank y. Pease, 76 N. H. 319, 82 
A 1068; Buch v. Amory Mfg. Co., 69 
N. H. 257, 44 A 809, 76 AmSR 163. 

N. C.—Perkins v. Spray Wood, 
eter Col, 189 NCH 602)" 127 SH 677; 
Cashwell v. Fayetteville Pepsi-Cola 
Bottling Works, 174 N. C. 324, 93 
SE 901; Taylor v. Neuse Lumber 
Co, LTS IN Cf. 112,91 “SHU 719s eiex 
Atee v. Branning Mfg. Co., 166 N. C. 
448, 82 SE 857; Ramsbottom v. At- 
lantic Coast Line ‘R. Co., 188 N, C. 
38, 50 SE 448. 


Pa.—Neal v. Buffalo, ete., R. Co., 
239 Pa, 313, 13” A: 453% ‘Bardis. v. 
Philadelphia, ete., R. Co., 267 Pa. 


852, 109 A 621. 
S. C.—Kershaw Motor Co. v. South- 


ermRm Co.,.. 13608. oC, 877) ‘eer SH 
377, 47 ALR 858. 
Tex.—Lancaster v. Hall, (Civ. A.) 


277 SW. 776. 

Va.—Manieri v. Seaboard Air Line 
R.- Co, 147 Va. 415, 137 SH 496. 

W. Va.—Williams v. Belmont Coal, 


[§ 21] 3. To Whom Duty Owed—a. In General. 
In order that one may be held liable for negligence, 
it is essential that the duty breached by him should 
have been a duty which he owed to the person in- 


The 


etce., Co., 55° W. Va. 84, 46 SE 802: 
Washington v. Baltimore, ete, R. 
Co.,:17 W. Va. 190. 

“A jury cannot be permitted to find 
anything negligent which is less 
than the failure to discharge a legal 
duty.” Bardis v. Philadelphia, etce., 
R.. Co, 267 Pa. 352)" 355, 109: A621. 

{a] “To illustrate, suppose a per- 
son with intent to suicide should 
jump into the river, and another, 
seeing his peril, but without knowl- 
edge of his intent, should leap in 
after him, and in attempting to-.save 
him be injured. Would any one con- 
tend that the latter could recover 
the damages resulting from the for- 
mer or his administrator? Certainly. 
not, and for the reason that negli- 
gence could not be imputed to the 
suicide. His was the dereliction of 
a moral, not a legal, duty to him- 
self; for to take one’s own life, 
though a crime at the common law, 
is not so declared by our. Code.’”’ 
Saylor v. Parsons, 122 Iowa 679, 683, 
on 500, 101 AmSR 283, 64 LRA 

[b] A legal duty is defined as 

“that which the law requires to be 
done or forborne to a ,determinate 
person, or to the public at large, 
and as a correlative to a right vested 
in such determinate person or in 
the public.’ Kershaw Motor Co. v. 
Southern .R.  Co-, 136 S.C. 37%.2384) 
134 SE 377, 47 ALR 858 [quot Whar- 
ton Negl. § 24]. 
_ [ce] Legal duty “implies the ex- 
istence of some legal relation.” 
Early v. Houser, 28 Ga, A. 24, 109 
SE 914. 

45. Nelson v. Burnham, etc., Co., 
114 Me. 218, 218, 95 A 1029; Conway 
Nat. Bank y. Pease, 76 N. H. 319, 82 
A 1068; Buch v. Amory Mfg. Co., 
69 N. H. 257, 44 A 809, 76 AmSR 1638. 

“With purely moral or sentimen- 


or property by the breach.*® 


tal obligations, the law does not 
deal.”” Nelson v. Burnham, ete., Co., 
supra. 


“When it is said that one has been 
guilty of the negligence denounced 
by the law, a fault in personal moral- 
ity is not necessarily implied. The 
standard by which he is judged is 
not internal, but external. An out- 
ward criterion for legal culpability 
has been set up. Moral considera- 
tions undoubtedly entered into the 
establishment of the legal standard, 
but they form no part of the test 
to be applied.’’ Garland v. Boston, 


ete. R. Co, “76 IN. H656)) 564.) 86 vA 
er 46 LRANS 338, AnnCas1913B 
[a] Mere infraction of a code of 


morals is not a wrong for which the 
courts can give relief in damages. 
Clark v. Boston, ete., R. Co., 78 N. H. 
428, 101 A 795, LRA1918A 518. 

46. U. S.—Berlin Mills Co. v. Cro- 
eau, 88 Fed. 860, 32 CCA 126; Newark 
Electric Light, etc., Co. v. Garden, 78 
Fed. 74, 28 CCA 649) 387 )LRA 725: 
Morgan v. Pennsylvania R. Co., 7 
Fed. 78, 19 Blatchf, 239. 

Ala.—Louisville, ete, R. Co. v. 
Kelly, 198 Ala. 648, 738 S 953; Ten- 
nessee Coal, etc., Co. v. Smith, 171 
Ala. 251, 55 S 170; Southern R. Co. 
v.. Williams, 143 Ala. 212, 33 S 1013; 
Birmingham Belt R. Co. v. Drake, 
1 Ala. A. 354, 56 S58. ; 

Ark.—Colyar v: Little Rock Bot- 
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mere fact that the act or omission complained of 


involved a breach of duty owed to 


ling Works, 114 Ark. 140, 169 SW 


Cal.—Peters v. Bowman, 115 Cal. 
345, 47 P 1138, 598, 56 AmSR 106. 

Conn.—Nolan v. New York, etc., R. 
Co., 538 Conn. 461, 4 A 106. 

Ga.—Smith v. Clarke Hardware 
Co., 100 Ga. 1638, 28 SE 738, 39 LRA 
607; Hutson v, King, 95 Ga. 271, 22 
SE 615; Atlanta, etc., Air-Line R. Co. 
v. Gravitt, 93 Ga. 369, 20 SE 550, 
44 AmSR 145, 26 LRA 5538; Central of 
Georgia R. Co. v. Griffin, 35 Ga. A. 
1615132..SHi< 255. 

Ill—Hart v. Washington Park 
Club, 157 Ill. 9, 41 NE 620, 48 AmSR 
298, 29 LRA 492; Gibson v. Leonard, 
143 Ill, 182, 32 NE 182, 36 AmSR 
376, 17 LRA 588; Hickey v. Chicago 
Clty Re Cow? F48> Td), As 97. 

Ind.—Indianapolis v. Emmelman, 
108 Ind. 530, 9 NE 155; Evansville, 
ete; KR. Cov. Griffin, 100 Ind.-221, 
50 AmR 783; Travis v. Rochester 
Bridge Co., (A.) 118 NE 694; Pitts- 
burgh, te; R. .Co:e vs «Simons, ¢A.) 
76 NE 8838 [aff 168 Ind. 333, 79 NH 
911]; Thiele v. McManus, 3 Ind. A. 
132; 28 NE 327. 

Kkan.—Parman v. Lemmon, 119 Kan, 
323, 120 Kan. 370, 244 P 227, 44 ALR 


1500. 
Ky.—Lackat y. Lutz, 94 Ky. 287, 
22 SW 218, 1b Kyle -75;,, Kentucky 


Cent, R. Co. v. Gastineau, 83 Ky. 119; 
Louisville, etc., R. Co. v. Hurt, 13 
SW 275, 11 Kyl 825. 

La.—O’Connor y. Illinois Cent. R. 
Co.,. 44 dua. Ann, 339, 10°S 678; -Bur- 
bank v. Illinois Cent. R. Co., 42 La. 
Ann, 1156, 8 S 580, 11 LRA 720. 

Me.—Leighton v. Wheeler, 106 Me. 
450, 76 A 916, LRAI1916F 561. 

Md.—State, v. Consolidated Gas, 
etc., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237; Baltimore City Pass. R. 
Co. v. Nugent, 86 Md. 349, 38 A 779, 
39 LRA 161; Baltimore, etc., R. Co. 
vy. State, 62 Md. 479, 50 AmR 233; 
Flynn v, Canton Co., 40 Md. 312, 17 
AmR 603. 

Mass.—Follins vy. Dill, 229 ‘Mass. 
321, 118 NE 644; McCarvell v.. Saw- 
yer, 173 Mass. 540, 54 NE 259, 73 
AmSR 318; Shea v. Gurney, 163 
Mass. 184, 39 NE 996, 47 AmSR 446; 
Gay v. Essex Electric St. R. Co., 
159 Mass. 238, 34 NE 186, 38 AmSR 
415, 21 LRA 448; Daniels v. New 
York, etc., R. Co., 154 Mass. 349, 28 
NE 283, 26 AmSR 253, 18 LRA 248; 
Morrissey v. Eastern R. Co., 126 
Mass. 377, 30 AmR 686; Severy v. 
Nickerson, 120 Mass, 306, 21 AmR 
514; Zoebisch v. Tarbell, 10 Allen 
385, 87 AmD 660; Sweeny v. Old 
Colony, ete., R. Co., 10 Allen 368, 87 
AmD 644; Kirby v. Boylston Market 
Assoc., 14 Gray 249, 74 AmD 682, 

Mich.—Herrick v. Wixom, 121 
Mich. 384, 80 NW 117, 81 NW 333; 
Taylor, v. Iuake: Shore, ete., R, Co.; 
45 Mich. 74, 7 NW 728, 40 AmSR 
457. 

Minn.—Hamilton v. Minneapolis 
Desk Mfg. Co., 78 Minn. 3, 80 NW 
693, 79 AmSR. 850; Stendal v. Boyd, 
73 Minn. 53, 75 NW 735, 72: AmSR 
597, 42 LRA 288; Akers v. Chicago, 
etc., R. Co., 58 Minn. 540, 60 NW 669. 

Mo.—Etchison v, Lusk, 195 Mo. A, 
188, 190 SW 345; Woods v. Missouri 
Pac. R. Co., 192 Mo. A. 165, 179 SW 
727; Cornett v. Chicago, etc., R. Co., 
184 Mo. A. 468, 171 SW 15; Hight 
v. American Bakery Co., 168 Mo. A. 
431, 151 SW 776. 

N. H.—Clark v. Boston, etc., R. Co., 
78 N. H. 428, 101 A 795, LRA1918A 
518; Boston, ete., R. Co. v. Sargent, 
W2..0N) HEL 9 455,957 @AM6885,, Buchev, 
Amory Mfg. Co., 69 N. H. 257, 44 A 
809, 76 AmSR 163. 

N. J.—Taylor v. Haddonfield, etc., 
Turnp. Co., 65 N. J. L. 102, 46 A 707; 


Delaware, etce., R. Co. v. Reich, 61 
N. J. L. 635, 40 A 682, 68 AmSR 
(27, 41. LRA 831; - Fitzpatrick v. 


-— 


operated by defendant. 


NEGLIGENCE 


some person or 


Cumberland Glass Mfg. Co., 61 N. J. 
L. 378, 39 A 675; Kahl v. Love, 37 
ING die. Sa De 

N. Y.—Miller v. Woodhead, 104 N. 
Y. 471, 11 NE 57; Larmore v. Crown 
Point iron 1Co;,, £01 N. Y..391,"'4 NE 
752, 54 AmR 718; Rich v. New York 
Gent.“ ete, Ri Co,, “87 NLY. e382% 
Sutton v. New York Cent., etc. R. 
Co., 66 N. Y. 248; Nicholson wv. Erie 
BR. Conto4at> Nut Ye. baby Mahan vi 
Brown, 13 Wend, 261, 28 AmD 461; 
Bush y. Brainard, 1 Cow. 78, 13 AmD 
513. 

N. C.—Cashwell v. Fayetteville 
Pepsi-Cola Bcttling Works, 174 N. 
C. 324, 93 SE 901; Bottoms v. Sea- 
board;ete.;. RCo, 114 N,...C.,699,,19 
SE 730, 41 AmSR 799, 25 LRA. 784; 
Emory. v. Roanoke Nav., etc., Co., 111 
N...C..994, 16 SH 18,17 ERA: 699. 

N. D.—O’Leary: v. Brooks El. Co., 
7 N. D. 554, 75 NW 919, 41 LRA 677. 

Oh.—Pittsburgh, ete., Ris COnev. 
Bingham, 29 Oh. St. 364, 23 AmR 
751; Kerwhaker v. Cleveland, ete., R. 
Go.,, 3. Oh. St. 172, 62 AmD 246. 

Pa. v. Prettyman, 193 Pa. 
628, 44 A 919; McFarland v. Martin, 
90 Pa. Super. 151; Com, v, Westfield, 
11 Pa. Co. 369; Warner v. Railroad 
Co., 6; Phila, 53% 

R. I.—Beehler v. Daniels, 18 R. I. 
563, 29 A 6, 49 AmSR 790, 27 LRA 
512; Heeney v. Sprague, 11 R. I. 456, 
23 Maes 502. 

C.—Hutto v. Southern R. Co., 100 
S. “. 181, 185, 84-SH 719, LRA1915D 
962 [quot Cyc]. 

Tenn. — Cooper v. Overton, 102 
Tenn. .211, 52 SW 188, 73 AmSR 864, 
45 LRA 591. 

Tex.—Dobbins v. Missour., etc., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 38 LRA 573; Galveston City R. 
Co. v. Hewitt, 67 Tex. 473, 3 SW 
705, 60 AmR 382; Louthian v. Ft. 
Worth,,-ete;, RuwCo.; 60, Dexe CiynA: 
613, 111 SW 665; Missouri, ete., R. 
Co. v. Dobbins, (Civ. A.) 40 SW 861 
[aff 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 38 LRA 573]. 

Vt.—Bottum v. Hawks, 84 Vt. 370, 


79 A 858, 35 LRANS 440, AnnCas 
19138A 1025; Brehner v. Lyman, vel 
Vt. 98, 42 A 613 


Wash.—Bolden v. Independent Or- 
der of Odd Fellows, 133 Wash. 293, 
2338-P) 273. 

W. Va.—Ritz v. Wheeling, 45 W. 
Va. 262, 31 SE 993, 43 LRA 148 

Wis.—-Peake v. Buell, 90 Wis. 508, 
63 NW 1053, 48 AmSR 946; Zieman 
y. Kieckhefer El. Mfg. Co., 90 Wis. 
497, 68 NW _ 1021; Cole Vv. McKey, 
66 Wis. 500, 29 NW 279, 57 AmR 293. 

Eng.—LeLievre vy. Gould, [1893] 1 
Q. B, 491; Francis v. Cockrell, L. R. 
Qo B. C849 ak Ti, Rind: QO: Bi 50LT; 
Indermaur: v.;Dames,. di Royl..C. PR. 
274,719 «ERO: 6:4, Wafhedee Ri 2), Crake: 
311]; Barnes v. Ward, 9 Cy B. 392, 
67 ECL 39.252 43:7 Reprint 945, 2. C. & 
Ke 6647 61 ECL 661. 

Can.—Roberts v. Hawkins, 29 Can. 
S. C. 218; Grand Trunk R. Co. v. An- 
derson, 28 Can. S. C. 541; Rogers v. 
Toronto Public School Bd., 27 Gan. S. 
C. 448. 

[a] Certified public accountants, 
auditing the accounts of a corpora- 
tion, owe no duty to a stranger, and 
hence are not liable to one who pur- 
chased stock of the corporation in 
reliance on their report, which was 
alleged to have been untrue, there 
being no claim that the report was 
made with intent to deceive plaintiff. 
rece res v. Lybrand, 264 Pa. 406, 107 
A 783. 

[b] Railroad  collision.—Plaintiff 
decedent was killed in a head-on col- 
lision between two trains owned and 
Decedent 
was riding in the engine cab on the 
up train and his presence was not 
known to any of defendant’s servants 
other ‘than the engine men on that 


(ae 


persons other than the complaining party does not 
give the latter any right of action.** 


The duty, 


train. It was admitted that dece- 
dent was a trespasser and that there 
was no reason to anticipate his pres- 
ence in the cab, and it was not 
claimed that the men in»charge of 
the train ‘on which he was were 
negligent, the charge being that the 
collision was caused by the fault of 
the men operating the down train or 
of those ordering the movement of 
trains. It was held that defendant 
was not liable because there was no 
relation between plaintiff and de- 
fendant imposing on defendant any 
duty toward plaintiff which had been 
violated. Garland v. Boston, etc., R. 
Co., 76 N. H. 556, 86 A 141, 46 LRA 
NE 338, AnnCas1913E 924. "Duty to- 
ae trespassers generally see infra 
§§ 129-193. 


47. U. S.—National Sav. Bank v. 
Ward, 100.°U.’ Si°1955° 25: dated» -624;5 
Minneapolis Gen. Tnlectric C6 2aNe 
Cronon, 166 Fed. 651, 92 CCA 345,. 
20 LRANS 816; Cleveland, ete. IR: 
Co, v. Ballentine, 84 Fed. 935, 28 
CCA 572. 

Ala.—Tennessee Coal, ete.; “Co. Sv 


Smith, 171° Ata. '251, 55 S 170; South- 
Cry C Oma Smith, 163 Ala. 174, 50 
5.390. 

Ga.—Southern R. Co. v. Cash, 131 
Ga. 537, 62 SE 823; Atlanta, etc., Air- 
Line R. Co. v. Gravitt, 93 Ga. 369, 20 
SE 550, 44 AmSR 145, 26 LRA 553; 
Central of Georgia R. Co. vy. Griffin, 
35 Ga. A. 161, 132 SE 255. 

Ill.—Williams v. Chicago, etc., R. 
Co., 135 Ill. 491, 26 NE 661, 25 AmSR 
397, 11 LRA 352; Hickey v. Chicago 
Clty RR. nCope1 48— 011, Aaa Cine 

Ky Howard v. Hunter, 126 Ky. 
685, *i04 SW. 7238, 31 Kyi 1092. 

Me. —Leighton v. Wheeler, 196 Me. 


450, 76 A 916, LRA1916F 561. 

Mass.—Bergeron v. Forest, 233 
Mass. 392, 124 NE 74: 

Mich.—Caniff v. Blanchard Nav. 
Co., 66 Mich. 638, 338 NW 744, 11 
AmSR 541. 

Minn.—Hamilton v. Minneapolis 
Desk Mfg. Co., 78 Minn. 3, 80 NW 


693, 79 AmSR 350; Akers v. Chicago, 


eeu R. Co., 58 Minn. 540, 60—NW 
Mo.—Davidson v. St. Louis-San 


Francisco R. Co., 229 SW 786; Etchi- 
oi v. Lusk, 195 Mo. A. 188, 190 SW 
45. 

N. H.—Boston, ete., R. Co. v. Sar- 
gent, 72 N. H. 455, 57 A 688. 

N. J.—Kahl v. Love, 37 N. J. L. 5. 

N. Y.—Racine v. Morris, 201 N. Y. 
240, 94-NE 864; Tonawanda R. Co. v. 
Munger, 5 Den. 255, 49 AmD 239 [aff 
4 N. Y. 349, 58 AmD 384]. 

N. C.—Butner v. Brown Bros. Lum- 
ber Co.,,180.N. C, 612,105 SE 319. 

N. D.—O’Leary v. Brooks El. Co.,, 
7.N. D..554, 75. NW. 919, 41 LRA 677. 

Oh.—Borck v. Cincinnati Gas, etc., 
Co., 5 OhNPNS 526 

Pa.—Landell v. Lybrand, 264 Pa. 
406, 107 A 783; McFarland v. Martin, 
90 Pa. Super. 151. 

R. I.—Tower v. Providence, etc., R. 


CO) 2. Le Oe 
s. C.—Hutto v. Southern R. Co 
100 S. C.. 181, 185, 84-Sh-719; LRA 


1915D 962 [quot Cyc]; Stone v. At- 
lantic Coast Line R. Co., 96S. Cy aes, 
238, 80 SE 433 [quot Cyc]; Pickens y. 
South Carolina, ete. R. Co., Oe arse ee 
498, 32 SH 567. 

Tex.—Texas Cent. R:.Co..v. Harbi- 
son, 98 Tex. 490, 85 SW 1138; Galves- 
ton, etc., R. Co. v. Hennegan, 33 Tex. 
Civ. A. 314, 76 SW 452. 

Wash.—Prescott Co. 
Tool Works, 
308. 

EKng.—Mowbray v. Merryweather, 
[1895] 2 Q. B, 640; LeLievre v. Gould, 
[L893qht Qass. 491, 

“An act may savor of negligence as 
to one, and be innocent as to another, 
because a duty may be owing to the 
one, and not to the other.” | Cincin- 


v. Franklin 
117 Wash, 2838, 201 P 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 


§§ 21-29] 


breach of which may constitute negligence, may be 
a duty to the person injured as an individual,*® but 
this is not essential, as it is sufficient that the duty 
was owed to him as a member of a class*® or of 
A duty owing to everybody 
cannot, however, become the foundation of an action 
until some individual is placed in a position which 
gives him occasion to insist upon its performance, 
when it becomes a duty owing to him personally.>* 

[§ 22] b. Privity. While it has been stated in a 
general way that liability for negligence exists only 


the general public.®° 


NEGLIGENCE 


such breach.°® 


where there is privity between the person injured 


nati, etc., R. Co, v. Harod, 132. Ky. 
445, 452,115 SW 699. 

“Even if the defendant owes a 
duty to some one else, but does not 
owe it to the person injured, no ac- 
tion will lie. The duty must be due 
to the person injured.” Southern 
R. Co. v Williams, 143 Ala. 212,217, 
33 S 1013; Birmingham Belt R. Co. v. 


Drake, 1 Ala. As 354). 357,56" Sipe: 
Akers vii. Chicago, iete;" R. Co.;> 58 
Minn. 540, 544, 60 NW 669; O’Leary 


v. Brooks El. Co. 7 N. D. 554, 75 
NW 919, 41 LRA 677. 

“Although an act be negligent, it 
does not afford a given plaintiff a 
cause of action, unless it is negligent 
as to him.” Platt v. Southern Photo 
Material Co., 4 Ga. A. 159, 164, 60 SE 
1068 [quot Central of Gerogia IM. Co. 
v. Griffin, 35 Ga. A. 161, 132 SE 255, 


256). 
[a] “fhe authorities in this coun- 
try are substantially unanimous to 


the effect that, in actions for failure 
to use ordinary care, a duty toward 
the ‘complaining party must be 
shown to exist. 
imposition of the duty has been 
found in the relation of the parties. 
While the detailed process of rea- 
soning by which the conclusion is 
reached is not frequently stated, an 
examination of the cases generally 
shows that this is the test which has 
been applied. If there is no rela- 
tionship, there is no duty.” Garland 
v. Boston, ete., R..Co., 76 N. H. 556, 
565, 86 A 141, 46 LRANS 338, Ann 
Cas1913E 924. 

{b] Guarding machinery. — The 
fact that machinery was not suffi- 
ciently guarded to protect the em- 
ployees of the owner, who were 
working around it, does not impose 
liability upon the owner for injury 
to a trespasser by such machinery. 
Butner v. Brown Bros. Lumber Co., 
180 N. C. 612, 105 SE 319. Liability 
for injury to trespasser generally see 
infra §§ 129-193. 

48. Fla.—Southern Express Co. v. 
Williamson, 66 Fla. 286, 63 S 433, 
LRA1916C 1208. 

Ga.—Platt v. Southern Photo Ma- 
terial Co., 4 Ga. A. 159, 60 SE 1068. 

Iowa.—Peterson vy. Chicago, etc., R. 
pa 185 Iowa 3878, 170 NW 452; Upp 

Darner, 150 Towa 403, 130 NW 409, 
33 LRANS 7438, AnnCasi912D 574. 

Minn.—O’Brien v. American Bridge 
Co., 110 Minn. 364, 125 NW 1012, 136 
AmSR 5038, 32 LRANS 980. 

Pa. —Cohen v. Tradesmen’s Nat. 
Bank, 262 Pa. 76, 105 A 43, 4 ALR 
518. 

Wis.—Hasbrouck v. Armour, 139 


Wis. 357, 121 NW 157, 28 LRANS 
876. 

49. Fla.—Southern Express Co. v. 
Williamson, 66 "Fla. 286, 63 S 433, 


LRA1916C 1298; Turlington Vv. Tampa 
Electric Co., 62 Fla. 398, 56 S 696, 38 
LRANS 72, ‘AnnGasi913D 1213. 

Ga.—Platt v. Southern Photo Ma- 
terial Co., 4 Ga. A. 159, 60 SE 1068. 

Iowa. —Peterson Vv. Chicago, Ctr Re 
Co., 185 Iowa 378, 170 NW 452. 

Minn. __O’Brien v. American Bridge 
Co., 110 Minn. 364, 125 NW 1012, 136 
AmSR 503, 32 LRANS 980. 

N. Y.—MacPherson v. Buick Motor 
Co., 217 N. Y. 382, 111 NE 1050, LRA 
ae 696, AnnCas1916C 440; Statler 

. George "A. Ray Mfg. Co., 195 N. Y. 


The reason for the’ 


478, 88 NE 1068; Torgeson v. Schultz, 
192 N. Y. 156, 84 NE 956, 18 LRANS 
726, 126 AmSR 894. 

Pa.—Cohen v. Tradesmen’s Nat. 
Ban 262, Pa. 76, 105. A 43, 4 ALR 


Wis.—Hasbrouck v. Armour, 139 
Wis, 357, 121 NW 157, 23 LRANS 876. 

Eng.—Heaven v. Pender, 11 Q. B. 
Db; 503719 HRC-81: 

Can.—Laurentide Paper Co., Ltd. 
v. Batsford, 17 RevLegNS 24, 27. 

“If a duty is imposed by law, and 
if one of a class for whose benefit 
that duty is imposed is injured by a 
default to obey the law, then prima 


facie he has an action.” Laurentide 
Paper Co., Ltd. v. Batsford, supra. 
{a] Leading case.— Thomas vy. 


Winchester, 6 N. Y. 397, 57 AmD 455 
is a leading case on this point. Mac- 
Pherson v. Buick Motor Co., 217 N. Y. 
382, 111 NE 1050, LRAI916F 696, 
AnnCas1916C 440 

{b] A manufacturer of an article 
which will in the usual course of 
events be used by persons other than 
the purchaser owes to such users the 
duty to exercise reasonable care in 
manufacturing the article, and is 
liable to a user who is injured by 
reason of a defect in the article 
which might have been discovered 
with due care. MacPherson v. Buick 
Motor Co., 217 N. Y. 382, 111 NE 1050, 
LRAI916F 696, AnnCasi916C 440. 
Liability of manufacturers generally 
see infra §§ 326-334. 

Duty to particular classes of per- 
sons see infra § 129 et seq. 

50. See supra § 19. 

51. Upp v. Darner, 150 Iowa 4038, 
130 NW 409, 32 LRANS 743, AnnCas 
1912D 574. 

52. Woodbury v. Tampa Water 
Works Co., 57 Fla. 248, 249, 49 S 556, 
21 LRANS 1034; National Iron, ‘ete., 
Co. v. Hunt, 312 Tll. 245, 143 NE 833, 
34 ALR 1 (both quoted infra note 54), 

53. See Privity [32 Cyc 392]. 

54. See cases infra this note, 

“For an injury arising from mere 
negligence, however’ gross, there 
must exist between the party inflict- 
ing the injury and the one injured 
some privity, by contract or other- 
wise, by reason of which the former 
owes some legal duty to the latter.” 
National Iron, etc., Co. v. Hunt, 312 
Ill. 245, 247, 143 NE 833, 34 ALR 68. 

“In general an action to recover 
damages for injuries proximately 
caused by the negligence of another 
may be maintained only by those be- 
tween whom and the negligent party 
there existed at the time of the neg- 
ligence some relation or privity out 
of which a contract or legal duty ex- 
pressed or implied arose in favor of 
the injured party.’ Woodbury  v. 
Tampa Water Works Co., 57 Fla. 243, 
249, 250. 49 S 556, 21 LRANS 10384, 

55. U. S.—National Sav. Bank y. 
Ward, 100 U. S. 195, 25 Li. ed. 621. 

Ga.—Byrd v. English, 117 Ga. 191, 
43 SE 419, 64 LRA 94. 

Ind.—Travis v. Rochester Bridge 
Co., (A.) 118 NE 694. 

Iowa.—Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373. 
Mad.—State v. Consolidated Gas, 
ete., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237. 

Mich.—Necker v. Harvey, 49 Mich. 
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and the one whose act or omission has caused the 
injury,°? the term ‘‘privity’’ is used in the sense 
of a relation which creates obligation®* and its mean- 
ing is not necessarily confined to privity of con- 
tract.54 It is a well recognized rule that, where the 
only duty which has been breached by the person 
charged with negligence is a duty created by con- 
tract, it is necessary, in order that he be held liable, 
that there should be some privity of contract be- 
tween him and the person who has been injured by 
It has been said that this rule is 


517, 14 NW 508. 

Minn.—O’Brien v. American Bridge 
Co., 110 Minn. 364, 125 NW 1012, 136 
AmSR 503, 32 LRANS 980. 

Mo.—Heizer v. Kingsland, etce., 
Mfg. Co., 110 Mo. 605, 19 SW 630, 33 
AmSR 482, 15 LRA 821; Roddy v. 
Missouri Pac. R. Co., 104 Mo. 234, 
15 SW 1112, 24 AmSR 3338, 12 LRA 
746; Gordon v. Livingston, 12 Mo. A. 
267. 

N. J.—Lydecker v. Passaic County, 
91 N. J. L. 622, 103 A 251, LRA1918D 
351; Styles v. FEF. R. Long Co., 70 
N. a L. 301,.57 A 448; Marvin Safe 
Co. v. Ward, 46 N. J. Ts 19; Kahl v. 
Love, 37 N. Ap Ly 5: 

N. Y.—OQOdell v. Solomon, 99 N. Y. 


635, 1 NE) 408; Losee v. Clute, 51 N. Y. 


494, 10 AmR 638; Loop v. Litchfield, 
42 N. Y. 351, 1 AmR 513; Miller v. 
International Harvester Co., 193 App. 
Div. 258, 184 NYS 91; Swan v. Jack- 
son, 55 Hun 194, 7 NYS 821; Burke 
v. De Castro, etc., Sugar Refining Co., 
11 Hun 354. 

Oh.—Strabler v. Toledo Bridge Co.,. 
11 Oh. Cir. Dec. 87. 

Pa.—Curtin v. Somerset, 140 Pa. 
oe 21 A 244, 23 AmSR 220, 12 LRA 

R. I.—Oliver v. Pettaconsett Constr. 
Co., 36°R. I. 477, 90 A 764. 

Tex.—Southwestern Tel., 
v. Solomon, 54 Tex. Civ. A. 306, 117 
SW 214. 

Eng.—Longmeid v. “Holliday, 6 
Exch, 7617 155 Reprint 752; Love v. 
Mack, 93 L. T. Rep. N. S. 352; Loader 
Vv. emia ‘ete., Docks Joint Commit- 
tee, 65° L. T. Rep. N.S. 674; Winter- 
bottom v. Wright, 10 M. & W. 109, 
152 Reprint 402. 

Ont.—Smith v. Onderdonk, 25 Ont. 
AGELT YL; 

“It is broadly true that, where the 
charge of negligence is pased upon a 
breach of duty arising out of con- 
tractual relations, no cause of action 
arises in favor of one not in privity 
to such contract.” Larrabee vy. Des 
Moines Tent, etc., Co., 189 Iowa 319, 

3. 


322, 178 N 
[a] Failure to furnish telephone 
sduchecie laintiff entered into a con- 
tract with defendant telephone com- 
pany for telephone service. His wife 
was taken ill with childbirth and it 
became necessary to have a _ physi- 
cian to give her medical and surgical 
attention. Plaintiff endeavored to 
call a physician by telephone, but the 
telephone was out of order, due to 
the negligence of defendant, and a 
connection could not be ‘secured. 
There was resulting delay in secur- 
ing the attendance of a physician and 
plaintiff's wife died of hemorrhage. 
The physician who ultimately at- 
tended her stated that she was in a 
dying condition when he arrived and 
that he could have saved her life if 
he had been there a few minutes 
after the birth of the child. Plain- 
tiff sued under a statute giving a 
cause of action for death if the act 
complained of was of such character 
that the party injured would have 
been entitled to maintain an action 
therefor if death had not ensued. 
It was held that the wife would have 
had no cause of action if she had sur- 
vived, and therefore plaintiff See 
not recover. Southwestern Tel., etc, 
Co. v. Solomon, 54 Tex, Civ, A. 306, 


ete.,, Co, 
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subject to exceptions,°° but a more accurate state- 
ment is that there are two distinct principles which 
may be invoked to fix liability for an injury from 
negligence in the performance of a contract obliga- 
The law may impose duties additional. to 
those specified in a contract or independent of it,°* 
and one may owe two distinct duties in respect of 
the same thing, one of a special character to a 
particular individual, growing out of special rela- 
tion to him, and another of a general character to 
those who would necessarily be exposed to risks or 
danger or loss through the negligent discharge of 
Privity of contract is not necessary 
where the duty which was breached, although con- 
nected with the subject matter of a contract, was 
not created by contract,®°° as in a case where one 
who. has been employed to perform certain work is 
guilty of such negligence in connection with the 


tion.*? 


such duty.°? 


309, 117 SW 214 (“The act com- 
plained of is the negligent failure to 
give telephone service under a gen- 
eral contract to do so. To have en- 
titled the deceased to maintain an 
action for the negligence in the per- 
formance of the duty founded on a 
contract which raised the duty, no 
personal injury to the person or in- 
jury to her property being shown, it 
must appear that the contract was 
made by her or was made to inure in 
fact to her benefit’’). 

{b] Failure to furnish power.—A 
party to a contract with an electric 
light company to furnish him power, 
who is injured by reason of the fail- 
ure of such company to comply with 
the contract, cannot recover damages 
against a third person whose negli- 
gence rendered performance by the 
electric light company impossible. 
Byrd v. English, 117 Ga. 191, 43 SE 
419, 64 LRA 94. 

56. Larrabee v. Des Moines Tent, 
ete., Co., 189 Iowa 319, 322, 178 NW 
373 (“To this general rule there are 
exceptions. Such exceptions arise 
when one has, by sale or otherwise, 
put into circulation, so to speak, some 
noxious or imminently dangerous 
thing, which is likely to cause seri- 
ous injury to any person into whose 
hands it may come. These include 
poisons not labeled, explosives, vi- 
cious animals, ete. This exception 
applies, not only to sales of person- 
alty, but may also apply to the con- 
struction of structures imminently 
dangerous to human life, while such 
structure is within the possession 
and control of the wrongdoer’’). 

57. O’Brien v. American Bridge 
Co., 110 Minn. 364, 373, 125 NW 1012, 
136 AmSR 503, 32 LRANS 980. 

“The truth is that one principle 
of law applies to cases in which the 
facts show that the duty is confined 
to parties to a contract, and that an- 
other principle of law applies to those 
cases in which additional facts ap- 
pear which are in law sufficient to 
create a duty to third persons who 
are strangers to the contract, and to 
show damage as a. proximate conse- 
quence of the violation of that duty. 
Different rules are invoked, because 
different cases involve different facts. 
Hither principle of law may be the 
rule; neither is the exception.” 
O’Brien v. American Bridge Co., 
supra. 

58. Bickford v. Richards, 154 
Mass. 163, 27 NE 1014, 26 AmSR 
224; O’Brien v. American Bridge Co., 
110 Minn. 364, 125 NW 1012, 136 
AmSR 503, 32 LRANS 980 (quoted 
supra note 57); Heizer v. Kingsland, 
etce., Mfg. Co., i110 Mo. 605, 19 SW 
630, 33 AmSR 482, 15 LRA 821. 

59. National Iron, ete., Co. v. 
Hunt, 192 Ill. A. 215; Moon v. North- 
ern Pac. R. Co., 46 Minn. 106, 48 NW 
679, 24 AmSR 194. 

60. Ill.—Naiional Iron, etc., Co. v. 


NEGLIGENCE 


tract relation.® 


gent failure so 


Hunt, 192 Dll. A. 215. 

Mass.—Bickford v. Richards, 154 
Mass. 163, 27 NE 1014, 26 AmSR 224, 

Mo.—Heizer v. Kingsland,  etc., 
Mfg. Co., 110 Mo. 605, 19 SW 630, 33 
AmSR 482, 15 LRA 821. 

N. Y¥.—Dougherty v. Weeks, 126 
App. Div. 786,.111 NYS 218, 

Png Batry Vio Smithyn4 Ce PD. 
325. 

Ont.—Smith y. Onderdonck, 25 Ont. 
A, 171. 

61. Tom v. Nichols-Fifield Mach. 
Go., 215 Fed. 881, 182. CCA 221; Parry 
v.: Smith, 4 C,; P..D, 325. 

[a] Defective concrete piers.— 
Where defendant, a subcontractor 
for concrete piers of a bridge, failed 
to mix the concrete properly and con- 
structed the piers in such a manner 
that they were unsafe, with knowl- 
edge that plaintiff, an independent 
subcontractor for the ironwork, 
would necessarily place heavy, valu- 
able materials and tools thereon, and 
one of the piers disintegrated and 
fell, causing damage to plaintiff’s 
materials and tools, defendant was 
liable. Pennsylvania Steel Co. v. Bl- 
more, ete., Contracting Co., 175 Fed. 
176. ' 

62. Burke v, Ireland, 26 App. Div. 
487, 50 NYS 3869; Burke y. De Castro, 
11 Hun (N. Y.) 854; Peters v. John- 
son, 50 W. Va. 644, 41 SE 190, 88 Am 
SR 909, 57 LRA 428. 

Dangerous instrumentalities or op- 
heen generally see infra §§ 264— 

63. U. S.—Crane El. Co. 
pert, 63 Fed. 942, 11 CCA 521. 

Mass.—Norton v. Sewall, 106 Mass. 
143, 8 AmR 298; Stewart vy, Harvard 
College, 12 Allen 58. 

Mich.—Ella v. Boyce, 112 Mich. 552; 
70 NW, 1106, 

Minn.—Schubert y. J. R. Clark Co., 
49 Minn, 331, 51 NW 1103, 32 AmSR 
559, 15 LRA 818, 

Pa,—Elkins v. McKean, 79 Pa. 498. 

Eng.—Corby v. Hill, 4 Cc. B. N. S. 
554, 93 ECL 556, 140 Reprint 1209. 

[a] “A traveller on a street, for 
example, can maintain an _ action 
against the proprietor of a lot ad- 
joining. the street, who injures him 
by carelessly permitting a stick of 
timber to fall upon him. Every man 
must so manage his business as not 
to injure another, though the other be 
a stranger to him.” Stewart v. Har- 
vard College, 12 Allen (Mass.) 58, 
67. 

[b] One who negligently places 
obstructions in the hall of a building 
is liable to an employee of a tenant 


v. Lip- 


of the building who is injured 
thereby. Crane Hl. Co. v.: Lippert, 
63 Fed. 942, 11 CCA 521. 

64. Ariz. Cummings v. Hen- 


ninger, 28 Ariz. 207, 236 P 701, 7038, 41 
ALR 207 [quot Cyc]. 
Ifl.—National [ron, 
Hunt, 192. 11l.. Ae 215, 
Mich.—Fowles v. Briggs, 116 Mich. 


ete," Cory. 
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performance thereof as to cause injury to a person 
other than his employer,*! or where the thing dealt 
with is inherently dangerous.®” 
of contract is not necessary where there is no con- 


A fortiori, privity 


The governing rule is that, where 


a person undertakes to do-an act or discharge a duty 
by which the conduct of another may be properly 
regulated and governed, he is bound to perform it 
in such a manner that those who are rightfully led 
to a course of conduct or action on the faith that 
the act or duty will be duly and properly performed 
shall not suffer loss or injury by reason of negli- 


to perform it,°* and liability for 


negligence in the breach of this duty is in no way 
dependent upon the existence of any privity of con- 
tract between the person guilty of the negligence 
and the person suffering injury as a result thereof.® 

[§ 23] 4. Subject Matter of Duty. The duty 


425, 74 NW 1046, 72 AmSR 537, 40 
LRA 528. 

N. Y.—Glanzer vy. Shepard, 233 N. 
Y. .236, 135 NE 275, 23 ALR 1425; 
Malone v. Hathaway, 64 N. Y. 5, 21 
AmR 573 [rev 3 Hun 553, 6 Thomps. 
& C. 1]; Miller v. International Har- 
vester Co., 193 App. Div. 258, 260, 184 
NYS 91 [quot Cyc]; Cassin v. Still- 


man-Delahanty-Ferris Co., 185 .App. 
Div. 63,172 NYS 754, 
Okl.—Lisle yv. Anderson, 61 Okl. 


68, 159 P 278, LRA1917A 128. 
Eng.—Cann v. Willson, 39 Ch. D. 


9: 

[a] Teaching employee of pur- 
chaser to operate machine.—Where a 
manufacturer sold a tractor, agree- 
ing with the purchaser to teach his 
infant employee how to operate it, the 
seller was liable to the employee for 
any negligence in the work of teach- 
ing leading to his injury, as by leav- 
ing unguarded a part of the tractor 
which, when inadvertently touched, 
put it in motion and crushed the em- 
ployee’s foot. Miller v. International 
Harvester Co., 193 App. Div. 258, 184 
NYS 91. ‘ 

65. Cal.—Lewis v. Terry, 111 Cal. 
ooh 43 P 398, 52 AmSR 146, 31 LRA 


Fla.—Woodbury v. Tampa Water 
Works Co., 57 .Pla. 248, 249, 49 § 
556, 21 LRANS 1034. 

Ill.—John Spry Lumber Co. v. Dug- 
gan, 80 Ill. A, 394 [aff 182 Ill) 218, 
54 NE 1002]. 

Mass.—Hayes y. Philadelphia, etc., 
ey etc., Co., 150 Mass. 457, 23 NE 


Minn.—Schubert y. J. R. Clark Co., 
49 Minn. 331, 51 NW 11038, 32 AmSR 
559, 15. LRA 818, 

Mo.—Roddy vy. Missouri Pac. R, Co., 
104 Mo. 234, 15 SW 1112, 24 AmSR 
333, 12 LRA 746. 

N. J.—Dettmering vy. English, 64 
N. J. L. 16, 44.A 855, 48 LRA 106, 

N. Y.—Devlin y. Smith, 89 N. Y. 
470, 42 AmR 311, 11 AbbNCas 322; 
Coughtry v. Globe Woolen Co., 56 
N. Y. 124,.15 AmR 38%; Thomas v. 
Winchester, 6 N. Y. 397, 57 AmD 455; 
Childs v. White, 158 App. Div. 1, 142 
NYS 732; Davies v. Pelham Hod El. 
Co., 65 Hun 5738, 20 NYS 523: Ferris 
v. Aldrich, 12 NYS 482; Sweeney vy. 
Rozell, 31. Mise: 640, 64 NYS 721. 

Wis.—Hasbrouck v. Armour, i139 
Wis. 357, 121 NW 157, 283 LRANS 
876; Bright v. Barnett, etc., Co., 88 
Wis. 299, 60 NW 418, 26 LRA 524, 

Eng.—Heaven v. Pender, 11 Q. B. 
D. 5038,-19 ERC 81. 

“No privity of contract is neces- 
sary to support an action in tort 
for a direct invasion of a legal right, 
or for the infraction of a duty im- 
plied by law where special injury 
to an individual results from the in- 
fraction. Where there is a duty and 
negligence in performing the duty 
with resulting injury, there is lia- 
bility.” Woodbury v,. Tampa Water 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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claimed to have been violated must be in respect of 
the very matter or act charged as negligence;*%® 
and as a duty may be owing to one in a given situ- 
ation which would not be owing to him in another 
situation,®” it must appear that the person injured 
‘was in such situation that a duty to him existed.®® 

“[§ 24] 5. Knowledge of Duty. It is of the essence 
of negligence that the person to be charged should 
have had knowledge that there was a duty for him 
to perform;® but constructive knowledge is usually 
sufficient,”° and one may not eseape lability be- 


Works Co., 57 Fla. 243, 249, 265, 49 
S 556, 21 LRANS 1034. 

“That it is unnecessary to show 
privity of contract or employment 
between one who is injured and the 
person or corporation whose negli- 
gence and want of care caused such 
injuries has been thoroughly -estab- 
lished by a long line of judicial de- 
cisions in this State.” Chysky. v. 
Drake Bros. Co., Inc., 192 App. Div. 
186, 191, 182 NYS 459. 

[a] “fhe leading case upon the 
subject was that of Thomas v. Win- 
chester, 6 N. Y. 397,57 AmD 455.” 
Chysky v. Drake Bros. Co., 192 App. 
Div. 186, 191, 182 NYS 459. 

66. Pittsfield Cottonwear Mfg. Co. 
v. Pittsfield Shoe Co., 71 N. H. 522, 53 
A 807, 60 LRA 116; Hutto v. Southern 
Ey Cot. 160 SHG. 8h) 18572845 E 719, 
LRA1915D 962.[quot Cyc]; Stone v. 
Atlantic Coast Line R. Co., 96 S. C. 
228, 238, 80 SE 433 [quot Cyc]. 

67. Hutto v. Southern R. Co., 100 
S. C. 181, 84 SE 719, LRA1915D 962. 

[a] Thus a duty may vary accord- 
ing to whether the person to be af- 
fected is an invitee, a licensee, or a 
trespasser. See infra § 129 et seq. 

68. Hutto v. Southern R. Co., 100 
S. C.-181, 84 SE 719, LRA1915D 962. 

69. Sherman y. Western Transp. 
Co., 62 Barb. (N. Y.) 150; Bogdon v. 
Los Angeles, etce., R. Co., 59 Utah 
505, 5238,-205 P 571. 

“Tt goes without saying that one 
cannot discharge a duty before it is 
known to. exist.” Bogdon v. Los 
Angeles, etc., R. Co., supra. 


70. herman y. Western Transp. 
Go.,,. 62° Barb. (N. ¥.))150. j 
{a] “Knowledge is presumed, in a 


great number of cases, and the party 
will not be permitted to prove that 
he had not knowledge of his duty. 
Every man is presumed to know the 
law; and hence when the law imposes 
a duty on a man, it presumes that 
he knew of it; and it will not permit 
him to prove that he did not. When 
the specific duty is not imposed, by 
either the statute or the common law, 
the party alleging negligence must 
show .that the accused was cogni- 
zant of the duty he is charged with 
having neglected. It is not neces- 
sary that this should be established 
by direct evidence; it may be, and 
almost universally is, inferred from 
the nature of the duty, or the facts 
and circumstances of the case.’ Sher- 
man v. Western Transp. Co., 62 
Barb, (N. Y.) 150, 156. 

71. Sherman v. Western Transp. 
Co., supra. 

72. Knowledge of: y 
Attractiveness to children see infra 
§ eap 
Danger to: j 

tnccnked see infra § 208. 

Trespasser see infra §§ 145, 158. 
Presence of: 

Licensee see infra § 207. 

Trespasser see infra § 145. 

Liability of manufacturers see in- 
fra §§ 326-334. 


73. See supra § 16. 
74, See supra § 24. oe 
75. U. S—Silver King Coalition 


ines Co. v. Lindseth, 19 F. (2d) _221. 
MF ENR boKee v. Gulf Coast Fair, 


203 Ala: 42, 81 S 832, 8385 [cit 
Cyc]. : 
“Ark.—Wisconsin, etce., Lumber Co. 


‘wv. Montgomery, 165 Ark. 560, 265 SWw 
365. | 
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Cal.—Smith vy. ‘Whittier, 
279, 30,-P 529, 
Colo.—Thompson Grocery Co. Vv. 
Phillips, 22 Colo. A. 428, 125 P 563. 
Conn.—Stedman v. O'Neil, 82 Conn. 
199, 72 A 923,.22 LRANS 1229. 
Fla.—Morris v. Florida Cent., etc., 
Co., 43 Fla. 10, 29 S 541. 
Ind.—Adams xpress Co. v. Heagy, 
69 Ind. A. 652, 122 NE 603. 
Ky.—Myer v. Union Light, etc., Co., 
151 Ky. 332, 151 SW 941, 48 LRANS 


95 Cal. 


136; Standard Oil Co. v. Marlow, 150. 


Ky. 647, 150 SW 882; Kisler v. Ken- 
eco Distilleries, ete., Co. 112 SW 

Mass.—Mahoney vy. Libbey, 123 
Mass, 20, 25 AmR 6. 

N- H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A 4, 8, 46 ALR 380 (‘One 
may be careless because he fails to 
guard against consequences which 


‘are probable only under conditions 


as to the existence or absence of 
which he is in ignorance’’). 

N. Y:—Hirsch v: Radt, 228 N. Y. 
100, 126 NE 653. ; 

N. C.—Butner v. Brown Bros. Lum- 
ber Co., 180 N: C. 612, 105 SE 319. 
ie a ce v. Golay, 10 Oh. A. 
319, 

Or.—Cerrano v. Portland R., 
Co., 62 Or. 421, 126 P 37. 

R. I.—wWojtyna v. Bazar, 47 R. I. 
221, 132 A 384, 

Ss. C—Foster v. Union, 129 S. C. 
257, 123 SE 839. 

Tenn.—Liggett, etce., 
v. Cannon, 132 Tenn. 
4a) LRAI916A 940, 
79. 

Tex.—Comanche Duke Oil Co. v. 
Texas Pac. Coal, ete., Co., (Commn. 
A.) 298 SW 554 [rev (Civ. A.) 274 
SW 193]; Texas, etc., R. Co. v. Baker, 
(Commn, A:) 215 SW 556 [rey (Civ. 
A.) 184 SW 664]; Ebersole'v. Sapp, 
(Commn. A.) 208 SW 156 [rev (Civ. 
A.) 160 SW 1137]. 

Wis.—Routt v. Look, 180 Wis. 1, 
191 NW 557; Case v. Hobart, 25 Wis. 


654. 
Eng.—McMurray v. Glasgow School 
Bay [TL9LT6IE S?. C19; 

Ont.—Robinson v. Havelock, 32 
Ont. L. 25, 7 OntWN 60, 20 DomLR 
537; Bilton v. Mackenzie, 31 Ont, L. 
585,19 DomLR 6338. 

Sask.—Hill v. Mallach, 10 Sask. L. 
419, 37 DomLR 709, [1918] 1 West 
Wkly 10. 

“Negligence implies notice.” Hirsch 
v. Radt, 228 N. Y. 100, 105, 126° NE 
653. 

“Negligence is ordinarily predi- 
cated in terms of knowledge, and lia- 
bility attaches only in case the de- 
fendant knows, or by the exercise of 
ordinary care could know.” Bruner 
v. Seelbach Hotel Co., 133 Ky. 41, 49, 
117 SW 373, 19 AnnCas 217. 

“The circumstances which thus en- 
ter into the problem presented in 
any given case are necessarily those 
which are known to the actor, either 
actually or impliedly. Otherwise the 
rule would be shorn of all its fair- 
ness. Men cannot be expected to 
govern their actions by what to 
them lies in the realm of the un- 
known. ‘Their actions cannot be 
compared to that of others—to that 
of the ordinarily prudent men—in re- 
spect to the degree of prudence ex- 
hibited therein, except upon the com- 
mon basis of a common knowledge 
as to the surrounding and attending 


etc., 


Tobacco Co. 
419, 178 SW 
AnnCasl1917A 
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cause of lack of knowledge where he has omitted 
to inform himself as to what his duty was.” 

[§ 25] H. Knowledge or Notice. of Defect or Dan- 
ger??—1. In General. 
volves a violation or disregard of some duty’? which 
is known to the person charged therewith,” it fol- 
lows that knowledge of the facts out of which the 
duty arises is an essential element for considera- 
tion in determining whether one has exercised rea- 
sonable care or has been guilty of negligence.7> Ac- 
cordingly, the’ general rule is that in order that 


As negligence necessarily in- 


circumstances, actual or construc- 
tive. In this way only-can the cir- 
cumstances be made similar, and the 
specific man be brought under the 
Same circumstances and conditions 
as the typical ordinarily prudent one 
who supplied the standard of com- 
parison,” Stedman v. O’Neil, 82 
Sgt 199, 206, 72 A 923, 22 LRANS 

[a] “The true foundation of lia- 
bility for negligence is knowledge.” 
Wojtyna v. Bazar, 47 R. I. 221, 224, 
132 A 384, 395. 

[b] “The duty is dictated and 
measured by the exigencies of the 
occasion, as they were known to 
exist, or should reasonably have been 
known or expected to exist, from 
other known and existent facts and 
circumstances, by the party charged 
with default.” Morris v. Florida 
ee etc., Co., 43 Fla. 10, 26, 29 Ss 

[ce] “Ignorance of facts: exoner- 
ates from liability, unless such ig- 
norance is culpable.’ Ebersole v. 
Sapp, (Tex. Commn, A.) 208 SW 156, 
157 [rev (Civ. A.) 160 SW 1137]. 

[d] Absence of occupant of build- 
ing.—A contractor, making excava- 
tions for the laying of a walk to a 
Side door of a dwelling, removed a 
flight of steps nearly three feet high, 
and excavated there. The dwelling 
was occupied by a tenant, who was 
away the day the work was done. It 
was not shown that the contractor 
had any reason to believe that the 
tenant was away that day, or that 
She was ignorant of the removal of 
the steps; and, had the tenant re- 
mained at home, she could not have 
failed to see the conditions. It was 
held that the contractor was not 
negligent in failing to prevent per- 
sons from opening the side door from 
within and stepping out, and he was 
not liable for injuries to the tenant 
caused by her opening the door and 
falling to the ground. Carey v. Bax- 
ter, 201 Mass. 522, 87 NE 901. 

[e] Defect in concrete founda- 
tion.—Where a contractor tor the 
stonework of a building is assured 
by the building department that the 
concrete foundation furnished by the 
owner is in proper condition to build 
the stone foundation wall on, and it 
is not obvious to a reasonably pru- 
dent man that a building of the char- 
acter contemplated could not be 
erected on such a foundation with 
safety to human life, he is justified 
in relying on such assurances, and 
he is not liable to a person injured 
by reason of the collapse of the 
building caused by a detect in the 
preparation of the concrete founda- 


tion. Cochran v. Sess, 168 N. Y, 372, 
61 NE 6389. 
{f] Hose across railroad track.— 


A railroad company is not liable for 
loss of property by fire due to the 
cutting by an engine of hose 
stretched across its track in the 
absence of knowledge of its presence, 
Mott v. Hudson River R. Co., 24 N. 
Y. Super. 585, ; 
[g] Presence of person injured.— 
In an action against the proprietor 
ot a butcher shop tor damages for 
personal injuries received by an in- 
fant while playing with an electric 
meat grinding machine, which it was 
alleged was being operated while un- 
guarded, unprotected, and unate 
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an act or omission may be regarded as negligent, 
the person charged therewith must have knowledge 


NEGLIGENCE 


that such act or’ omission involved danger to an- 


tended, the court should direct a ver- 
dict tor defendant, where the evi- 
dence tails to show that he nad 
knowledge ot the presence of the 
imtant in the shop. Tephorn v. Go- 
lay, 10 Oh. A. 319. 

{nh} Removal of coalhole cover.— 
The owner of a building is not liable 
for injuries to a pedestrian caused 
by falling into a coalhole in the side- 
walk while the cover was removed, 
where the cover was so constructed 
that 1t could be removed only by de- 
sign, and where such owner did not 
know, nor ought she to have known, 
ot the removal ot the cover, by a 
coal dealer delivering coal to a ten- 
ant, until after the accident. Brady 
v. Shepard, 42 App. Div. 24, 58 NYS 
674. : 

{i] Underground tunnel. — Plain- 
tiff had dug a tunnel from his cellar, 
under the pavement, to connect with 
a sewer, and a city employee search- 
ing tor a leakage ot gas in tront of 
plaintiff's house lighted a paper, 
moved it along the surtace of the 
sidewalk, ignited a jet of escaping 
gas, and then covered it with dirt 
to extinguish the flame. Five min- 
utes afterward an explosion occurred 
in plaintiff's cellar. The city em- 
ployee did not know that the tunnel 
was there, and his method of dis- 
covering the leak was the usual one. 
It was held that he was not negli- 
gent. Litman v. New York, 36 App. 
Div. 189, 55 NYS 883 [aff 159 N. Y. 
5549 mem, 54 NE 10948 mem]. 

76. U. S.—Waters-Pierce Oil Co. 
-y. Van Elderen, 137 Fed. 557, 70 


“CCA 255. 


Ala.—Crider v. Yolande Coal, ete., 
Co., 206 Ala. 71, 89 S 285. 

Ark:=—St. -ouis;:.ete.;- R.. Cos) v. 
Hecht, 38 Ark. 357. } 

Conn.—-Stedman v. O’Neil, 82 Conn. 
199, 72 A 923, 22 LRANS 1229. 

Tll.—MeGilton. v. St. Louis Nat. 
Stock Yards, 165 Ill. A. 326. , 

Ind.—Kennedy v. Southern Fire 
Brick, etce., Co., Inc., (A.) 159 NE 1. 

Ky.—Mattingly v. Hines, 192 Ky. 
176, 232 SW 376; Greene v. Burns, 142 
Ky. 710, 134 SW 1184. 


La.—Peters v. Pearce, 146 La. 902, 
198. 
Sears, utgev ian Vv. Phillips; 179 


Mass. 334, 60 NE 616. ‘ 
Mich.—Hichkern v. Park Brewing 
Co., 181 Mich. 1, 147 NW 501; McCal- 
lum v. Davidson, 95 Mich. 382, 54 
52. 
Oe pa viadoR v. St. Louis-San 
Francisco R. Co., 229 SW 786. 


Mont.—Glover v. Chicago, etc., R. 
Co.. 54 Mont. 446, 171 P 278. 
Nebr.—Lincoln Gas, étce., Co. v. 


Thomas, 74 Nebr. 257, 104 NW 153. 
N. J.—Lydecker v. Passaic County, 
91 N. J. L. 622, 103 A 251, LRA1918D 
3ON Y.—Bertolami v. United Engi- 
neering, etc., Co. 120 App. Div. 192, 
105 NYS 90; Flinn v. World’s Dispen- 
sary Medical Assoc., 54 App. Div. 564, 
-S 1. 
OT oe aicashwell v. Fayetteville 
Pepsi-Cola Bottling Works, 174 N. C. 
324, 325, 98 SE 901 [cit Cyc]. 
Pa.—Barrage v. Philadelphia, etce., 
R. Co., 60 Pa. Super. 66. 
Tex.—Texas, etc., R. Co. v. Baker, 
(Commn. A.) 215 SW 556 [rev (Civ. 
A.) 184 SW 664]. ‘ 
Wash.—Zellers v. Bellingham, 83 
Wash. 601, 145 P 613. 
Wis.—Wickert v. Wisconsin Cent. 
R. Co., 142 Wis. 375, 125 NW 943, 20 


AnnCas 452; Hudson v. Northern 
Pac. R. Co., 107 Wis. 620, 83 NW 
769. 


Eng.—Pearson v. Plucknett, 20 L. 
T. Rep. N. S. 662. 

{a] “An essential element of neg- 
ligence is a knowledge of facts which 
render foresight possible, and the 


circumstances necessary to be known 
before the liability for the conse- 
quence of an act or omission will be 
imposed must be such as would lead 
a prudent man to apprehend danger.” 
Hope vy. Fall Brook Coal Co., 3 App. 
Div. 70, 75, 88 NYS 1040: 

{b] “It is of the essence of ac- 
tionable negligence that the party 
charged should have knowledge that 
the act complained of was such an 
act of omission or commission as 
might, within the. domain of proba- 
bility, cause some such an injury as 
that complained of.” Lincoln Gas, 
etc., Co. v. Thomas, 74 Nebr. 257, 260, 
104 NW 153. 

[c] “It is a familiar law that one 
cannot be chargeable with negligence 
who has no notice or means of no- 
tice that the thing maintained by him 
can become the cause of injury.” 
Haleem v. Gold, 164 NYS 119, 120. 

[d] A builder who does work upon 
a building in accordance with the 
plans of the architect and performs 
his part of the work properly is not 
liable for an injury resulting from 
a defect in the building where such 
defect is a result of the defect in the 
plan furnished by the architect, un- 
less the plan was so defective that a 
person unskilled in the principles of 
architecture would know that it was 


unsafe. Daegling.v. Gilmore, 49 Ill. 
248, 
{e] Delivering gasoline.—A dealer 


delivering gasoline into a_e tank 
through a receiving box on the out- 
side of the building in which the tank 
is located is not liable for an injury 
resulting from an overflow of the 
tank which was unknown to him, 
where he could not see the tank and 
had no reason to apprehend that any 
of the appliances about the tank were 
not in perfect order. Waters-Pierce 
Oil Co, v. Van Elderen, 137 Fed. 557, 
70. CCA 265. ‘ 

{f] Omission to mark route of 
pipe line.—Defendant, an oil pipe 
line company, purchased the right to 
locate its pipes through a farm, and 
placed them sixteen inches below the 
surface. A subsequent purchaser, 
knowing of the location of the pipe 
line, employed a contractor to erect a 
coke oven, and while a subcontractor 
was making excavations his steam 
shovel collided with the pipe line 
and in consequence thereof was de- 
stroyed by fire. It was held that de- 
fendant, in the absence of notice that 
the land was to be used for any pur- 
poses other’than agricultural and in 
the absence of any other circum- 
stances charging it with the duty 
of marking the route of its pipe line, 
was not liable to the subcontractor. 
Clement v. U. S. Pipe Line Co., 253 
Par k8ii09.7 Ay 2070. 

{g] Piling logs.—Where, in plac- 
ing a log on top of a pile of logs, 
one of the skid poles used to roll the 
logs on the pile was left under one 
end of the log and protruding from 
the pile a distance, preventing such 
log from lying snug, the danger of 
the log rolling down was not so ob- 
vious as to constitute negligence in 
failing to observe and guard against 


ppt o's v. Pearce, 146 La. 902, 84 
S 198. 
77. Ga.—Culbreath v. M. Kutz Co., 


(A.) 140 SE 419. 

Ill.—Miller v. Svenson, 189 Ill. A. 
355; Chicago Title, ete; Co. v. Chi- 
eago, ete. “°R) Co. L67) DU, “A. 231) fart 
255 Ill. 294, 99 NE 634]; Johnson v. 
Coey, 142 Ill. A. 147 [aff 237 Ill. 88, 
86 NE 678, 21 LRANS 81]. 

Iowa.—Snips v. Minneapolis, etce., 
R. Co., 164 Iowa 530, 146 NW 468. 

Ky.—Stone v. Van Noy R. News 
Co., 153 Ky. 240, 154 SW 1092; Black 
v. Marion County Distillery Co., 5 
KyL 929, 938, 12 Ky. Op. 621. 
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other’® or that there was some defect or danger in 
the instrumentality’ or property*® causing the in- 


La.—Prescott v. Central Contr. Co., 
162 -La. 885, 111 S. 269, 270 [quot 
Cyd: k 

Mich.—Boner v. Eastern Michigan 
Power Co., 193 Mich. 629, 160 NW 
453; McGregor v. Grand Trunk El. 
Co., 129 Mich. 469, 89 NW 332. 

N. Y.—O’Toole vy. Thousand Island 
Park Assoc., 206 App. Div. 31, 200 
NYS 502; Wynn v. Carlin, 135 App. 
Div. 795, 120 NYS 208; Licari v. Mar- 
kKotos, 110 Misc. 334, 180 NYS 278; 
Haleem v. Gold, 167 NYS 907; Simons 
v. Sun Ray Water Co., 162 NYS 968. 

Tenn.—Liggett, etc., Tobacco Co. v. 
Cannon, 132 Tenn. 419, 178 SW 1009, 
LRAI916A 940, AnnCas1917A 179. 

Utah.—Bogdon v. Los Angeles, etc., 
R. Co.,. 59. Utah 505; 205. P 571: 

Wis.—Miller v, Mead-Morrison Co., 
166 Wis. 536, 166 NW 315. 
went C.—Watson v. Booker, 18 B. C. 

78. U. S.—Chalmers v. Kolb, 9 F. 
(2d) 924; Kaufman Dept. Stores, Inc. 
NO ice ite 208 - Fed, -917,.-169 “CCA. 

Cal.—Litch v. White, 160 Cal. 497, 
117 P 515; Baddeley v. Shea, 114 Cal, 
1, 45 P 990, 55 AmSR 56, 33 LRA 747. 

Colo.—Thompson Grocery Co. v. 
Phillips, 22 Colo. A. 428, 125 P 563. 
Lia rce Pebee v. Walsh, 37% Ill, <A. 
0 . 

Mass.—Kelley v. Quimby Co., 227 
Mass. 93, 116 NE 409; Davis .v. 
Crisham, 213 Mass. 151, 99 NE 959; 
Mahoney y. Libbey, 123 Mass. 20, 25 
AmR 6. 

Miss.—Wilbourn ve Charleston 
Cooperage Co., 127 Miss. 290, 90 S 9. 

Mo.—Witte v. Stifel, 126 Mo, 295, 
28 SW 891, 47 AmSR 668; Hisenberg 
v. Missouri Pac. R. Co., 33 Mo. A. 85. 


Mont.—Chichas v. Foley Bros. 
Ha RERES Co., 73 Mont. 575, 236 P 


N. H.—Davis v. Boston, etc., R. Co., 
70 N. H. 519, 49 A 108. 

N. J.—Rom v. Huber, 93 N. J. L. 
360, 108 A: 361 [aff 94. N. J. L. 258, 
109 A 504]; Schnatterer v. Bamber- 
ger, 81 N.. J... 558,79. A 324-34 
LRANS 1077, AnnCas1912D 139. 

N. Y.—DeMilt v.. Hart,.235 N. Y. 
464, 139 NE 575; Hirsch v. Radt, 228 
N. Y. 100, 126 NE 653; Edwards v. 
New. York, ete., R. Co., 98 N. Y. 245, 
50 AmSR 659 [aff 25 Hun 634]; Con- 
greve v. Morgan, 11 N. Y. Super. 439 
[aff 18 N, Y. 84]; McCabe v. Kastens, 
10 Misc. 42, 30 NYS 832 [aff 11 Misc. 
272, 32 NYS 249]. 

Pa.—Lentz v. Allentown Bobbin 
Works, 140 A 541; Truschine v. Fay- 
ette Mfg. Co., 63 Pa. Super. 124. 
ae I.—De Velin v. Swanson, 72 A 


S. C—Bradford v. F. W.. Wool- 
worth Co., 141 S. C. 453, 140 SH 105. 

Tex.—Graham v. F. W. Woolworth 
Co, Ine., (Civ. A.) 277 Sw. 223. 

W. Va.—Sesler v. Rolfe Coal, ete., 
Co., 51 W. Va. 318, 41. SE 216. 

Wis.—Lundgren v. Gimbel, 191 
Wis. 521, 210 NW 678. 

Eng.—Gwinnell v. Hamer, L. R. 10 


C. P. 658; Smith yv. London, ete. 
Docks Co., L. R. 3 CG. P. 326. age 
Alta.—Martle v. Northern LL, As- 


sur. Co., 16 Alta. L. 328, 60 D 
319, [1920] 3 West Wkly 228, Sage 
iene v. Thompson, 8 Ont. 


Que.—Legault v. St. 
Que. Super. 479, 

“Where the negligence alleged is 
the maintenance of a property in an 
unsafe and dangerous condition, as a 
general rule, it must be shown that 
an owner, particularly one not in ac- 
tual possession by occupancy or use, — 
had real or constructive notice of the 
defects complained of.” Jackson v. 
Grayson, 13 Pa. Dist. 467, 468. 

[a] Notice to an employee on one 
farm, of a dangerous condition ex- 


Paul Corp., 12 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jury, or must be chargeable with such knowledge.” 
But one who negligently fails to remedy a danger- 
ous condition on his property may be held liable for 
an injury suffered by another in consequence 
thereof, although he was not aware of the peril 
of such other person in time to avoid the injury to 
him.®° 

The giving of a warning before an act is done is 
of itself a recognition of the fact that such act 
involves danger to others.** 

Act done at request of another. One who, with- 
out knowledge of the danger involved, at the in- 
stance of another, who reasonably may be supposed 
to have superior knowledge and adequate skill and 
prudence, helps the latter to accomplish a desired 
result, is not chargeable with negligence for so 
doing.®? 

[§ 26] 2. Violation of Absolute Duty. Knowledge 
of the defect or danger is not a necessary element 
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of negligence where the act or omission, in and of 
itself, involves a violation of a duty,’* as in case 
of violation of a statute or ordinance, in jurisdic- 
tions where this is regarded as negligence per se,°* 
where there is an absolute duty on the owner: or 
person in charge of property to keep it in a safe 
condition,®> or where the negligent act or omission 
of the owner of the premises created the dangerous 
condition.®® 

[§ 27] 38. Implied, Constructive, or Imputed 
Knowledge or Notice. The notice of defect or dan- 
ger which is necessary in order to impose liability 
for negligence need not be actual,®’ for negligently 
remaining ignorant of that which it is one’s duty to 
know has the same effect as actual knowledge*® 
and in such case one is said to have implied or 
constructive notice.*® That is to say, where a per- 
son is under a duty to discover or to know of a‘ 
defect or danger,®® and could discover it by the exer- 


isting on an adjoining farm of his 
employer, is not notice to the em- 
ployer of such condition. Chalmers 
v. Kolb, 9 F. (2d) 924. 

[b] Presence of janitor.—Where 
plaintiff was injured by slipping and 
falling down a stairway which had 
been washed and was still wet, the 
presence of the janitor at the time 
of the accident was sufficient notice 
to the owner of the existing condi- 
tions. Bussue v. Wagner Leasing 
- Co.) Ines +202 NYS*711. 

[ce] Falling of cornice.—The own- 
er of property was not liable where a 
part of a cornice of her house, which 
had decayed, fell on an invitee and 
injured him, the owner being igno- 
rant of the decayed condition of the 


cornice. Pritchard v. Peto, [1917] 
QI BATS: ple 
[d] Stairs missing.—Plaintiff se- 


cured from defendant permission to 
examine a house which he owned and 
on which a “For Rent” sign was 
posted, and was informed by defend- 
ant that the house was open and me- 
chanics were working in it. She went 
to the house, found it open and en- 
tered. When about to go into the 
cellar from the kitchen, she fell to 
the floor below, owing to the absence 
of the cellar stairs, and sustained 
injuries for which the action was 
brought. There was no showing as 
to when or-by whom the cellar stairs 
had been removed or that defendant 
had any knowledge or notice of their 
removal, either actual or construc- 
tive. It was held that defendant was 
not liable. Jackson v. Grayson, 13 
Pa. Dist. 467. 

79. See infra § 27. 

g0. Louisville, etc., 
Wolfe, 80 Ky. 82. 

81. Barnum, etc., Mfg. Co. v. Wag- 
ner, 64 Ill. A. 375. 

82. Warnken v. Moody, 22 F. (2d) 
960. 

83. Western Union Tel. Co. v. 
Catlett, 177 Fed. 71, 78, 100 CCA 489. 

“Tf the character of the act is 
doubtful, the question of reasonable 
apprehension enters into the prob- 
lem of liability for a neglect of the 
duty of prevision; but, if the condi- 
tions are such as to impose the duty 
in respect to the public, it is of no 
moment whether the negligent actor 
could have reasonably anticipated the 
presence of the person injured at the 
time and place. This element of ac- 
tionable negligence has sometimes 
been obscured by failing to keep this 
distinction in view.’’ Western Union 
Tel. Co. v. Catlett, supra. 

84. See infra §§ 103, 105. | 

$5. Sp ores et NA EE Machtig, 73 
al. A. 667, 239 P 78. 
Cala—Nave v. Flack, 90 Ind, 205, 
46 AmR 205; North Manchester Tri- 
County Agricultural Assoc. v. Wilcox, 
4 Ind. A. 141, 30 NE 202, 

La.—Tucker v. Illinois Cent. R. Co., 
42 La. Ann, 114, 7 S 124; Barnes v. 


‘ 
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Beirne, 38 La. Ann. 280. 

N. Y.—Congreve v. Morgan, 11 N. 
Y. Super. 439 [aff 18 N. Y. 84]; Dunn 
v. Durant, 9 Daly 389. 

Wis.—Hommel v. Badger State Inv. 
Co., 166 Wis. 235, 165 NW 20. 

Eng.—Lawrence v. Jenkins, L, R. 
8-Q. B. 274. 

[a] Building or structure designed 
for public use—The owner of a 
building or structure designed for 
public exhibitions and = entertain- 
ments, to which an admission fee is 
charged, is responsible for defects in 
the original construction of the build- 
ing or structure, although he had no 
actual knowledge of the defect, and 
although he employed a contractor 
for the construction, and a competent 
architect to oversee it. Fox v. Buf- 
falo Park, 21 App. Div. 321, 47 NYS 
788 [aff 163 N. Y. 559, 57 NE 1109]. 

[b] The owner of an amusement 
resort is charged with a duty to keep 
the property safe for patrons and is 
liable for an injury resulting from 
the collapse of a tree used as an 
amusement place, although he did 
not know that the tree. was decayed. 
Harvey v. Machtig, 73 Cal. A. 667, 
239 P 78. 

86. Jones v. Pennsylvania Coal, 
ete.’ Corp:}* 255 Pa.:.339;'99 VA 1008; 
Crowhurst Vv. Amersham Parish 
Burial Bd., 4 Ex. D. 5. 

{a] Stringing telephone wires.— 
Where a mining corporation had a 
private telephone line, the wires of 
which were carried on the same poles 
as certain high tension wires through 
which a heavy current was carried, 
and no provision was made to pre- 
vent the telephone wires from com- 
ing in contact with the high tension 
wires, which were not insulated, or 
to prevent injury in case of such 
contact, the company was liable for 
injuries received by a physician, who 
was called on the premises to attend 
an injured employee, while attempt- 
ing to use the telephone, although it 
had no knowledge or notice that a 
storm had caused the high tension 
wire to fall onto the telephone wire 
and no time to repair it. Jones v. 
Pennsylvania Coal, etc., Corp., 255 Pa. 
339, 99 A 1008. 

87. Ill.—Boyce vy. Tallerman, 83 
Ilt. A. 575 [aff 183 111. 115, 55 NE 703]. 

Me.—Hamilton v. Madison Water 
Co., 116 Me. 157, 100 A 659, AnnCas 
1918D 8538. 

Mass.—Thornhill v. Carpenter- 
Moke Co., 220 Mass. 593, 108 NB 


Mich.—McCallum v. Davidson, 95 
Mich, 382, 54 NW 952. 

Mo.—Scheckells v. Ice Plant Min. 
Co., (A.) 180 SW 12. 

N. M.—Wood v. Sloan, 20 N, M. 
127, 148 P 507, LRA1915E 766. 

N. Y.—O’Toole v. Thousand Island 
Park Assoc., 206 App. Div. 31, 200 
NYS 502. 

Okl.—Cushing v. Bowdlear, 74 Okl. 


138, 177 P 561. 

Or.—Dygert vy. Eugene, 72 Or. 1, 
143 P 648. 

_S. D.—Thompson v. Reed, 29 S. D. 
85, 92,135 NW 679 [cit Cyc]. 

Wash.—Zellers v. Bellingham, 83 
Wash. 601, 145 P 618. od 

Wis.—Lundgren v.  Gimbel, 191 
Wis. 521, 210 NW 678; Wickert v. 
Wisconsin Cent. R. Co., 142 Wis. 375, 
125 NW 943, 20 AnnCas 452, 

88. U. S.—Western Union Tel. Co. 
v. Engler, 75 Fed: 102, 21 CCA 246. 

Ark.—Clardy v. Hudspeth, 89 Ark. 
189, 115 SW 1134, 21 LRANS 702. 

Conn.—Stedman v. O’Neil, 82 Conn. 
199, 72 A) 923, 22 LRANS 1229: 
Lowndes v. City Nat. Bank, 82 Conn. 
8, 72 A 150, 22 LRANS 408. 

D. C.—Washington Market Co. v. 
Clagett, 19 App. 12. 

La.—Vidrine v. Evangeline Gravel 
Co., Inc., 6 La. A. 468; Vidrine v. 
Pek as Gravel Col; Iné.,*4 La. Al 

Me.—Easler v. Downie Amusement 
Co., 125 Me. 334, 133 A 905. 

Mass.—Stevenson y. Joy, 152 Mass. 
45, 25 NE 78. 

Miss.—kKress v. Markline, 117 Miss. 
37, 77 S 858. . 

Mo.—Tashman vy. Republic Metal, 
etc., Co, (A.) 285 SW 109; Jegglin’ 
v. Roeder, 79 Mo. A. 428; Stevens v. 
Walpole, 76 Mo. A. 213. 

N. H.—Brown vy. Merrimack River 
Sav. Bank, 67 N. H. 549, 39 A 336, 68 
AmSR 700. 

N. Y.—Murray v. Usher, 117 N. Y. 
542, 23 NE 564; Schmidt v. Cook, 12 
Misc. 449, 33 NYS 624; McLaughlin 
v. Armfield, 58 Hun 376, 12 NYS 164. 

N. C.—Cashwell v. Fayetteville 
Pepsi-Cola Bottling Works, 174 N. C. 
324, 325, 93 SE 901 [cit Cyc]; Black- 
well v. Lynchburg, etc., R. Co., 111 
N. C. 151, 16 SE 12, 32 AmSR 786, 
17 LRA 729. 

S. D.—Thompson y,. Reed, 29 S. D. 
85, 92, 135 NW 679 [cit Cyc]. 

Tex.—HEbersole v. Sapp, (Commn. 
A.) 208 SW_ 156 [rev (Civ. A.) 160 
SWe dst}; Gulf) sete, Re Cony, epee 
lor, (Civ. A.) 31 SW. 214. 

“Negligent ignorance is regarded 
as the equivalent of knowledge.” 
Stedman v. O’Neil, 82 Conn, 199, 206, 
72 A 923, 22 LRANS 1229, 

“Ignorant negligence, is equiva- 
lent to guilty knowledge.” Vidrine 
v. Evangeline Gravel Co., Inc., 4 La. 
A. 687, 689. 

“What a man knows, and what he 
-should know by the exercise of or- 
dinary care, are equivalent in law.” 
Tashman v. Republic Metal, etc., Co., 
(Mo. A.) 285 SW 109, 110. 

89. Woods v. Trinity Parish, 21 
D. C. 540; Davidson y. St. Louis-San 
Krancisco R, Co., (Mo.) 229 SW 786: 
Weller v. Mulgrew, etc., Co., 49 N. D. 
636, 192 NW 969. 
Ky.—Hunsaker Vv. Ashland 
a AT R. Co., 181 Ky. 698, 205 
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cise of due care,®? the condition having existed for 
a sufficient time to have enabled him to discover 
it,2? actual knowledge thereof is imputed to him so 


Mass.—Walsh v. Adams, 245 Mass. 
1, $39 NE 379. 

N. H.—Morrison v. Burgess Sul- 
phite Fibre Co., 70 N. H. 406, 47 A 
412, 85 AmSR 634. . i 

Pa.—Yeager v. Edison Electric Co., 
246 Pa. 434, 92 A 500. 

Utah.—Teakle v. San Pedro, etc., 
RanGo.; nba Utah. 276, 90. PB. 402, 

ANS 486. 
en | -Breach of duty must be in- 
volved.—‘“‘Before a person inflicting 
an injury can be charged with an 
omission of duty in failing to dis- 
cover a perilous situation of another, 
there must be a duty owing from 
him to the injured or deceased per- 
son, which, had it been performed 
with reasonable care, would have dis- 
closed to him the exposed situation 
of the person receiving the injury.” 
Teakle v. San Pedro, ete., R. Co., 32 
Utah 276, 2938, 90 P 402, 10 LRANS 
486. ‘ 

{b] Circumstances must put one 
on inquiry.—‘‘A person is not in fault 
for not knowing particular. facts un- 
less. circumstances exist which would 
put a man of average prudence upon 
inquiry.” Morrison v. Burgess Sul- 
phite Fibre Co., 70 N. H. 406, 408, 47 
A 412, 85 AmSR 634. 

{c] A manufacturer of oil stains 
“who puts or causes the component 
parts to be put together, or accepts 
them as his own after they are as- 
sembled, must be presumed to: know 
the nature and quality of the result- 
ant compound which he solicits the 
public to purchase.” Thornhill v. 
Carpenter-Morton Co.,. 220 Mass. 593, 
597, 108 NE 474. Liability of manufac- 
turer generally see infra §§ 326-334. 

[d] “A lookout duty is due to a 
person in peril whenever the circum- 
stances are such as to enable the 
person in control of a dangerous 
agency to anticipate the peril.’’ Hun- 
saker v. Ashland Coal, etc., R. Co.,; 
181. Ky. 598, 600, 205 SW 612. 

91. U. S—Kaufman Dept. Stores, 
Inc. v. Cranston, 258 Fed. 917, 169 
CCA 637. 4 

Conn.—Stedman v. O’Neil, 82 Conn. 
199, 72 A 923, 22 LRANS 1229. 

D. C.—Washington Market Co. v. 
Clagett, 19 App. 12. 

Fla.—Southern Express Co. v. 
Williamson, 66 Fla. 286, 63 S. 438, 
LRA1916C 1208. 

Hawaii.— Medeiros Vv. 
Sugar Co., 21 Hawaii 155. 

La.—Thompson v. Commercial Nat. 
Bank, 156 La. 479, 100 S 688. 

Me.—Hamilton v. Madison Water 
Co., 116 Me. 157, 100 A 659, AnnCas 
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1918D 853. 
Mass.—Barber v. C. W. H. Moulton 
Ladder Co., 231'Mass. 507, 121 NE 


501; Kelley v. Quimby, 227 Mass. 93, 
116 NE 409. 


Mich.—Swanson Vv: Menominee 
Electric Light, ete., Co., 113 Mich. 
603, 71 NW 1098. 


Mo.—Hunter v. American Brake 
Co., (A.) 281 SW. 659; Scheckells. v. 
Ice Plant Min. Co., (A.) 180 SW 
12. 

N. H.—Brown vy. Merrimack. River 
Sav.: Bank. 67 N. H. 549. 39 A 336, 68 
AmSR. 700. 

N. M.—Wood v. Sloan, 20 N. M. 127, 
148 P 507, LRA1915E. 766. 

N. Y.—Bassett.. v. ‘Fish, 75 .N.), ¥. 
303-[rev 12 Hun 209]; O’Toole v. 
Thousand Island Park Assoc., 206 
App. DANES 200 NYS 502; Kenny v. 


VCE © FS M. Hall: Realty. Co., 85 
Misc. 439, 147 NYS 976; Mohr_ v. 
WetHerill, 33 Misc. 791, 67,,NYS 


590. 
Okl.—Cushing v. Bowdlear, 74 QOkl. 
ISS) Lieb 56D, re 
Or.-Dygert, vi. Eugene, 72,. Or,.1, 
148 \P 643; Cerrano yv. Portland R., 
éte, Co., 62 Or. 421, ' 126. By37. 
Pa.—Truschine,.*-v. Fayette Mfg. 
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Co., 63 Pa. Super. 124. . 

S. D.—Thompson y. Reed, 29 S. D. 
85, 92, 185 NW 679 [cit Cyc]; Pat- 
terson v. Jos, Schlitz Brewing Co., 
16 S. D, 33, 91 NW 336. 

Tex.—O’Connor y. Andrews, 81 
Tex. 28, 16 SW 628 [foll O’Connor v. 
Curtis, 18 SW 953]. 

Utah.—Bogdon vy. Los Angeles, etc., 
R. Co., 59 Utah 505, 205 P 571. 

Wash.—Zellers v. Bellingham, 83 
Wash. 601, 145 P 613. 

W. Va.—Sesler v. Rolfe Coal, etc., 
Co., 51. W., Va. 318, 41 SE) 216, 

Ont.—Roberts v. Mitchell, 21 Ont. 
A. 433. 

“A party is charged not only with 
that of which he actually takes cog- 
nizance by his senses, but with every- 
thing which he reasonably ought to 
know by the exercise of ordinary care 
and diligence. Where the means of 
knowledge exist, accessible to the 
party and capable of communicating 
positive information, he is presumed 
to have known everything which the 
use of these means would have com- 
municated to him.’ Dygert v. Eu- 
gene, 72 Or. 1, 4, 143 P 643. 

[a] Defective cable.—A stevedore 
in full charge of the unloading of a 
ship is chargeable with knowledge 
of the defective condition of a cable 
supporting a derrick where the de- 
fective condition has existed for sev- 
eral months and a slight examination 
would have disclosed the defect. 
Kindell v. Franklin Sugar Refining 
Co., 286 Pa. 359, 133 A. 566. 

[b] . Danger of falling of cornice. 
—In an action for injuries caused by 
the falling of a cornice from a build- 
ing, due to the maintenance by an 
electric light company of a heavy 
wire from one of its posts to the cor- 
nice, that the building had been built 
twenty-two years, that it was ve- 
neered, that the front was cracked, 
and that it was otherwise in bad 
condition, charged defendant with 
notice of the danger. Swanson v. 
Menominee Electric Light, ete., Co., 
113 Mich. 603, 71 NW 1098. 

[c] That a defect could not easily 
be detected is no excuse for failure 
to provide against the danger result- 
ing therefrom: Thompson vy. Com- 
pence Nat. Bank, 156 La. 479, 100 S 
88. 

$2. Miss.—Kress v. Markline, 117 
Miss. 37, 77 S 858. 


Mo.—Fassbinder yv. Missouri Pac. 
take 126 Mo. A. 563, 104. SW 
N, Y.—Kenny v. A. C. & H. M. Hall 
Realty Co., 85 Mise. 439, 147 NYS 


976; McCabe v. Kastens, 10 Misc. 42. 


Cy aa 832 [aff 11 Misc. 272, 32 NYS} 


Oh.—Freyer v. White, 21 Oh. Cir. 
Ct. N, Se, 225. 
Okl.—Miami v. Findley, 112 Okl, 


97, 240 P 317; Cushing v. Bowdlear, 
74. Okl, 188, 177 P 561. 

Pa.—Kindell vy. Franklin Sugar Re- 
fining Co., 286 Pa, 859, 133 A 566; 
Kuntz v..Waldameer Co., 68 Pa. Su- 
per, 73 [foll Kuntz v. Waldameer, 68 
Pa. Super. 77]. 

R. IL—Langley v. F. W. Woolworth 


Co., 47 R. Ll. 166, 131 And94 
S. D.—Thompson vy. Reed, 29 S, D. 
85,..92,-185. NW 679% [cit Cy.e]: ; 
[a] Time not the only test.—‘“‘“We 


do not think that time alone can be 
made the test of constructive notice 
to a storekeeper of the dangerous 
condition of his floor, What may be 
a reasonable time within which to 
say he should have known of and 
removed the danger will vary with 
the nature of the business, the size 
of the store, the number of custom- 
ers, the nature of the dangerous sub- 
stance, its location, frequency of 
travel over it, the probability of 
stepping upon it, the opportunity to 
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far as the question of his negligence is concerned,?? 
or, what amounts to the same thing in practical 
effect, his failure to discover the defect or danger 


see and’ remove it, the location of 
the danger with reference to aisles 
and counters, the light in the store, 
how the substance came to be upon 
the floor, and other circumstances.” 


Langley v. F. W. Woolworth Co., 47 - 


R.-T.165;°170, 181 “A. *194,° 196: 

[b] Defective rung in ladder.—A 
contractor who furnished a ladder 
for the use of others in connection 
with the work being done was not 
chargeable with notice of a defect 
therein consisting merely of loosen- 
ing of a rung which permitted it to 
turn, although still holding its place 
in the ladder, where the defect had 
existed only two days prior to the 
accident out of which the action 
arose. Dougherty v. Weeks, 126 App. 
Divi. 786; LE NY S-21'8; 

{c] Ladder unfastened.—Where a 
ladder furnished by defendants for 
their subcontractors in building a 
house was not unfastened at the top 
and was safe when a carpenter de- 
scended it at 12 M., sufficient time 
had not elapsed to charge defendants 
with constructive notice that it was 
unfastened and unsafe to use when 
such carpenter ascended it shortly 
after 1,.P.M. Wynn vy. Carlin, 135 
App. Div. 795, 120 NYS 208. 

[ad] . Blevator.— Negligent opera- 
tion of an elevator in a store for two 
years, by leaving the shaft door 
open, charged the storekeeper with 
notice of the manner of operation. 
we tay v. Markline, 117 Miss. 37, 77 

[e] Loose board in sidewalk.— 
Where a sidewalk in a remote part 
of a park open to visitors had been 
thoroughly repaired less than two 
months before plaintiff tripped on a 
loose board about forty-four hours 
after its removal by a third person, 
who had replaced it so that the de- 
fect was not observable by ordinary 
inspection, the owner was) not 
chargeable with constructive notice 
of the defect, and was not liable. 
O’Toole v. Thousand Island Park 
Sie 206 App. Div. 31, 200 NYS 


{f] Peanuts on store floor.—W here 
about a pint of peanuts on which a 
customer slipped and fell lay for an 
hour and ten minutes on the floor 
of an aisle of a store in and out of 
which several thousand people passed 
daily, the time was sufficient to war- 
rant a jury in charging the proprie- 
tor of the store with constructive no- 
tice of their presence and an oppor- 
tunity to remove them. Langley v. 
F. W. Woolworth Co., 47 R. I. 165, 
ISU CARE LO”. 

93. Conn.—Stedman v. O'Neil, 82 
Conn. 199, 72 A 928, 22 LRANS.1229: 

Ga.—Nelson v. Central R., etc., Co., 
48 Ga, 152. 

Mass.—Walsh v. Adams, 245 Mass. 
1, 189 NE 379. 

Mo.—Benton v. St. Louis, 248 Mo. 
98,,154 SW 473. 


Tex.—Ebersole v. Sapp, (Commn. 
A.) 208 SW 156, 


157, [rev, (Giw. A. 
160 SW 1137]. ‘ 


W. Va.—Sesler v. Rolfe Coal, ete., 
Co., 51 W. Va. 318, 41 SE 216. 

Wis.—Wickert v. Wisconsin Cent. 
R. Co., 142 Wis. 375, 125 NW. 943, 20 
AnnCas 452. 

“What one in the exercise of ordi- 
nary care should have discovered, is 
to be imputed to him as known.” 
Stedman v. O’Neil, 82 Conn. 199, 206,, 
72. A 923, 22 LRANS 1229... ; 

“Culpable ignorance is that which 
results from a failure to exercise or- 
dinary care to aequire knowledge. 


‘Knowledge which could be acquired 


by the exercise of ordinary care is by 
the law imputed to the person, and 


he is held to have constructive 
knowledge.” Ebersole v. Sapp, su- 
pra. 


For later cases, developments and changes in the law see cumulative Annotations, samé:title, page and note number. . 
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is regarded as negligence.** What constitutes suffi- 
cient time to discover a defect or danger must de- 
pend on the circumstances of each case. The gov- 
erning consideration is what the person sought to 
be charged should reasonably have foreseen,’® the 
rule being that one is bound to anticipate the rea- 
sonable and natural consequences of his own con- 


94. U. S.—The Willem Van Driel, 
Sr., 242 Fed. 285 [aff as to this point 
252 Fed. 35, 164 CCA 147]. 

Mich.—Hewitt v. Flint, etc., R. Co., 
67 Mich. 61, 34 NW 659. é t 

N. H.—Gobrecht v. Beckwith, 135 
A:.J20,222: 

N. Y.—Garvey v. Namm, 136 App. 
Div. 815, 121 NYS 442. 

Sask.—Trott v. Kingsbury, 17 Sask. 
TL. 582, [1923] 4 DomLR 663, [1923] 
3 WestWkly 1061. foe 

‘Where a duty to use care 1s Im- 
posed and where knowledge is neces- 
sary to careful conduct, voluntary 
ignoranee is equivalent to negli- 
gence.” Gobrecht y. Beckwith, supra. 
Western Union Tel. Co. v. En- 
gler, 75 Fed. 102, 21 CCA 246; Travers 
v. Murray, 87 App. Div. 552, 84 NYS 
558; Thompson v. Reed, 29 S. D. 85, 
92, 135 NW 679 [cit Cyc]; Texas, etc., 
R. Co. v. Baker, (Tex. Commn. . A.) 
Fa Sepet 556 [rev (Civ. A.) 184 SW 
664]. 

[a] Defect in stairs —Twenty-four 

hours is sufficient time to charge the 
owner of a theater with notice of a 
patent defect in the stairs. Butcher 
v. Hyde, 10 Misc. 275, 30 NYS 1073 
[rev on other grounds 152 N. Y. 142, 
46. NE 3053. 

[b] Sag telegraph wire.— 
Where plaintiff was injured in an ac- 
cident caused by a telegraph wire 
which had been allowed by the com- 
pany owning it to remain for more 
than two months sagging across, and 
within two feet of the surface of 
the highway, he was not precluded 
from recovering damages because 
neither he nor anyone else had noti- 
fied the telegraph company of the 
condition of the wire. Western Un- 
ion Tel. Co. v. Engler, 75 Fed. 102, 
21 CCA 246. 

96. _U. S.—Atchison, etc., R. Co. v. 
Calhoun, 213° U.,.S\.1,.29',SCt 321, 53 
L. ed. 671. 

Fla.—Stark v. Holtzclaw, 90 Fla. 
207, 105 S 330, 41 ALR 1323. 

Ind.—Watts v. Evansville, etc., R. 
Co,,. 19t Ind. 27,-129) NE 315; ‘ 

N. H.—Bowley v. Duca, 80 N. H. 
548, 120 A 74. : 

N. J.—Seibert v. A. Goldstein Co., 
99 N. J. Li 200, 122 A 821. 

N. Y.—Scott v. Delaware, etc., R. 
Co., 222 App. Div 409, 226 NYS 287; 
Tompert v. Hastings Pavement Co., 
Beko Div. diay DO NYS Lite 

Tex.—Collins v. Pecos, etc., R, Co., 
110 Tex, 577, 212 SW 477, 222 Sw 
156 [rev (Civ A.) 173 SW 250]; 
Dallas v. Maxwell, (Commn, A.) 248 
SW 667 [rev (Civ. A.) 2381 SW 429]; 
St. Louis Expanded Metal Fireproof- 
ing Co, v. Dawson, 30 Tex. Civ. A. 
261, 70 SW 450. 

Vt.—Woodcock v. Hallock, 98 Vt. 
284, 127 A 380. 

“Upon the question whether the 
defendant has been guilty of negli- 
gence, the rule of reasonable antici- 
pation applies.” Bowley v. Duca, 80 
N. H. 548, 552, 120 A 74 [quot Tull- 
gren v. Amoskeag Mfg. Co., (N. H.) 
133 A 4, 8, 46 ALR 380]. | 

“As a form and expression of due 
care, anticipation is a precautionary 
consideration of what may happen in 
a situation for which the party is 
under responsibility. When there is 
no occasion to anticipate, the ordi- 
nary man does not. As usually 
phrased, there is no duty to antici- 
pate against dangers not reasonably 
to be foreseen. This does not mean 
that a particular danger in a par- 
ticular form should be foreseen as 
probably involved in the situation. 
If there is some general probability 
of danger, the duty to anticipate it 
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and give it attention arises accord- 
ing to the circumstances. Anticipa- 
tion is not confined to expectation. 
The circumstances such as the ex- 
tent, frequency and seriousness of 
the danger’ and the practical expe- 
diency of action to overcome or 
minimize it bear on the ordinary 
man’s action in this respect. Con- 
sideration followed by protective ac- 
tion according as the danger is seen 
to be serious and measures to meet 
it are available is called for as the 
practice of ordinary men in providing 
for the safety of others towards 
whom there is the legal duty to use 
care. The infrequency of the dan- 
ger or even the lack of its previous 
occurrence in the experience of the 
party charged is not a decisive test. 
He is chargeable with the common 
knowledge about such things and the 
knowledge the ordinary man would 
take care to acquire. When a dan- 
ger, though unusual, is fraught with 
serious consequences, there is reason 
for saying ordinary men might an- 
ticipate it to manifest itself now and 
then, though not expecting it in a 
given instance, and so adopt some 
measures or system adapted to over- 
come it. The probable occasional 
outbreak of the danger makes it a 
present and existing menace.” Ken- 
ney v. Wong Len, 81 N. H. 427, 428, 
128 A 3438, 344. 

[a] “Even where the highest de- 
gree of care is demanded, still the 
one from whom it is due is bound 
to guard only against those occur- 
rences which can reasonably be an- 
ticipated by the utmost’ foresight.” 
Atchison, etc., R. Co. v. Calhoun, 213 
is Ss. 1, 9/429 "SCl 321; 253 “L. ed. (671 
quot Stark v. Holtzclaw, 90 Fla. 
207,-105 S 330, 332, 41. ALR 1323]. 

[b] “The essence of negligence 
... is the absence of reasonable fore- 
Sight for harm.” Seibert vy. A. Gold- 
stein Co!; 99° N. J. 12''200, 122° A. 821. 


[c] A measure of foresight is im- 
plied in reasonable care. Tompert 
v. Hastings Pavement Co., 35 App. 


Div. 578, 55 NYS 177. : 

97. Terrell v. Giddings, 28 Ga. A. 
697, 112 SE 914; Whitten v. Hartin, 
163 Mass. 39, 39 NE 412. 


98. U. S.—Chicago, etc., R. Co. v. 
URS net 161 Fed. 657, 88 CCA 
by ae 


Iowa.—Murphy v. Chicago Great 
Western R. Co., 140 Iowa 3382, 118 
NW 390. 

Ky.—Lyttle v. Harlan Town Coal 
Co.,/ 167, Ky. 345, 180 Sw 519, 

La.—Rouseo v. Gauche-Connor Co., 
8 La. A. (Orleans) 216. 

Mo.—Ford v. Dickinson, 280 Mo. 
206, 217 SW 294; Tashman v. Repub- 
lic Metal, ete., Co., (A.) 285 SW 109. 

N. H.—Hussey v. Boston, etc. R. 
@o!;/183"'A ‘9. 

N. Y.—Marx v. Ontario Beach Ho- 
tel, etc., Co., 211 N. Y. 338, 105 NE 97. 

N. C.—Carter v. Cape Fear Lumber 
Co., 129 N. C. 208, 39 SE 828. 

Pa.—Bannon vy. Pennsylvania. R. 
Co:,' 29 Pa. ‘Super: 231: 

Tex.—Comanche Duke Oil Co. v. 
Texas Pac. Coal, etc., Co., (Commn. 
A.) 298° SW 554 [rev (Civ. A.) 274 
Sw 193]. 

Eng.—Berg v. 
Lloyd, 34°T. L. R,°272. 

“The prudent man to whose ideal 
behavior we are to look as the true 
standard of duty will be guided by a 
reasonable estimate of probability 
and will not neglect what he can fore- 
east as probable, but will order his 
precaution by the measure of what 
appears likely in the known course of 
things. If he fails so to order his 
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duct.®’ One is charged with knowledge or notice 
of what a reasonably prudent person would have 
foreseen,®® and is negligent if he fails to use the 
care necessary to avoid danger which should have 
been anticipated,®® but is not under any.duty to 
anticipate what a reasonably prudent person*would 
not have anticipated,! or chargeable with negligence 


conduct and injury results, he is 
justly held to be the responsible au- 
thor of it.’ Drum v. Miller, 135 N. 
C. 204, 212, 47 SH 421, 102 amSR 
528, 65 LRA 890. 

[a] “All foreseeable dangers are 
to be considered in the solution of 


.the problem whether the creation of 


the situation was a negligent act. If 
there were ten foreseeable contingen- 
cies, their existence might make the 
ereation of the situation negligent, 
although it might not have been so if 
only one of the contingencies had ex- 
isted. Collins v, Hustis, 79 N. H. 446, 
449, 111 A 286. When several exist, 
and their existence makes the crea- 
tion of the situation negligent, in- 
jury resulting from any one of them 
makes the defendant liable. Bla vw. 
Postal Tel. Cable Co., 71 N. H. 1, 51 A 
281. The others are provable in such 
a case, not to show the cause for the 
accident, but to establish the defend- 
ant’s fault in creating or maintain- 
ing the cause.” Hussey y. Boston, 
eten, ie Co.) GNi He) alo sane Oaipe 

{b] Premature removal of sup- 
ports.—A subcontractor engaged. in 
putting in cement floors in a build- 
ing, who, after replacing a cracked 
panel, removed the support, without 
giving the panel sufficient time to 
harden and become safe, should have 
foreseen that persons going on it 
would receive injury and that em- 
ployees at work in other parts of the 
building where their work was not 
completed might go over the panel. 
St. Louis Expanded Metal Fireproof- 
ing Co. v.. Dawson, 30 Tex. Civ. A. 
261, 70 SW 450. 

{c] Rock rolling down hill.—One 
who throws a rock from a road into 
a hillside is bound to foresee that 
such rock will roll down to the base 
of the hill and, under the momentum 
thus gained, perhaps further. Lyttle 
v. Harlan Town Coal Co., 167 Ky. 
345, 180 SW 519. 

99. U. S.—The Willem Van Driel, 
Sr., 242 Fed. 285 [aff as to this point 
252 Fed. 35, 164 CCA 147]: 

Ill— Brennan vy. Streator, 256 Ill. 
468, 100 NE 266. 

La.—Shalley v. New Orleans Pub- 
Me. Serv., ,6tc., ds, Ja Aes (ios Pate 
159 La, 519, 105 S 606]. 

Mich.—Detzur v. B. Stroh Brewing 
Co., 119 Mich. 282, 77 NW 948, 44 
LRA 500. 

Mo.—Tashman v. Republic Metal, 
etc., Co., (A.) 285 SW 109. 

Wis.—Hasbrouck y. Armour, 139 
Wis. 357, 121 NW 157, 23 LRANS 876. 

“It is negligence for one whose 
duty is to use reasonable care to 
make conditions safe, to provide con- 
ditions which are unsafe under cir- 
cumstances which ought to be antici- 
pated.” Brennan v. Streator, 256 I11. 
468, 472, 100 NE 266. 

[a] Open gate of stock pen.—One 
who maintains a stock pen in close 
proximity to a railroad is bound to 
anticipate that persons in charge of 
eattle on passing trains may be on 
the sides of the cars in connection 
with the performance of their duty 
and is liable for an injury received 
by such an attendant who, while he 
is on the side of a car of a passing 
train performing his duty, is struck 
and injured by a gate of the stock 
pen which has been negligently left 
open. Crawford v. Kansas ‘City 
Stock Yards Co., 215 Mo. 394, 114 
SW 1057. 

1. U. S.—Silver’ King Coalition 
A id Co. v.. Lindsreth, 19 F.. (2d) 
221. 

Ala.—Drennen Co. v. Jordan, 181 
Ala. 570, 61 S 938, 23 ALR 981. aes 
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in failing to provide against danger which such a | person would not have foreseen? or 


Ga,—Culbreath v. M. Kutz Co., (A.) 
140 SE 419. 

Ill.—Austin v. Public Serv. Co., 299 
Til, 112, 182 NE 458, 17 ALR 795; 
Miller v.’ Svenson, 189 Ill. A. 3855; 
Angus v. Lee, 40 Ill. A. 304. 

Ind.— Woodruff v. Bowen, 136 Ind. 
431, 34 NE 1113, 22 LRA 198. 

Kan.—Sweeney vy. Merrill, 38 Kan. 
216, 16 P 454, 5 AmSR 734. 

Ky.—lIllinois Cent. R. Co. vy. Cash, 
221 Ky. 655, 299 SW 590; Standard 
Oil Co. v. Marlow, 150 Ky. 647, 150 
SW 832; Reed vy. Ford, 129 Ky. 471, 
ane SW 600, 38 KyL 1029, 19 LRANS 

La.—Rouseo v. Gauche-Connor Co., 
8 La. A. (Orleans) 216. 


Mass.—Mahoney v. Libbey, 123 
Mass. 20, 25 AmR 6. 
Mich.—Camp v. Spring, 241 Mich. 


700, 217 NW 917; Armstrong v. Med- 
bury, 67 Mich. 250, 34 NW 566, 11 
AmSR 585. 

Mo.—Hoepper v. Southern Hotel 
Co., 142 Mo. 378, 44 SW 257; Aleckson 
v. St. Louis-San Francisco R. Co., 
(A.) 213 SW 894; Cluett v. Union 
Bers Light, etc., Co.; (A.) 205 SW 
72. 

N. Y.—Daly v. J. M. Horton Ice 
Cream Co., 166 App. Div. 28, 151 NYS 
657; Bertolami v. United Engineering, 
etc., Co., 120 App: Div. 192, 105° NYS 
90; Spengeman vy. Alter, 7 Misc. 61, 
27 NYS 406. 

N. C.—Carter v. Cape Fear Lumber 
Co., 429 N. C. 203, 39 SE 828. : 
Philadelphia, 


Pa—Guilmartin  v. 
202 Pa. 518)) 61 A 312: 
Tex.—Dawson v. St. Louis Ex- 


panded Metal Fireproofing Co., 94 
Tex. 424, 59 SW 847, 61 SW 118. 

W. Va.—Dicken v. Liverpool Salt, 
etc., Co., 41 W. Va. 511, 23 SE 582. 

Eng.—Tolhausen v. Davies, 58 IL. 
Jeo. eo So adt Di la. Qs tee Soa 4 

Can.—Higgins v. Comox Logging, 
etc, Co.,/( 1927) Can. S.C. 359) ( [1927] 
2 DomLR 682 [dism app 37 B. C. 525, 
[1926] 4 DomLR 852, [1926] 3 West 
Wkly 417]. 

B. C.—Vick v. Morin, 21 B. C. 8, 22 
DomLR 29, 30 WestLR 412, 7 West 
Wkly 1058. 

Ont.—Robinson v. Havelock, 32 
pee L. 25, 7 OntWN 60, 20 DomLR 
537. 

x ‘Tt can hardly be negligent not to 
provide against that which no one 
would anticipate.’””’ Smith v. London, 
Cte. Jer. COs, awh. 6 (Co bw bd, 225 18 
ERC 726 [quot Texas, etc., R.. Co. v. 
Bigham, 90 Tex. 223, 38 SW 162]. 

“No person is bound to anticipate 
something which is not likely to oc- 
cur, or to so conduct his affairs as to 
prevent accidents which are not 
likely to happen.” Atchison, ete., R. 
Co. v. Plaskett, 47 Kan. 107, 111, 26 
P 401 [quot Central Branch Union 
Pac. R. Co. v. Henigh, 23 Kan. 347, 
358, 38 AmR 167]. 

“A party ... [should] not be held 
responsible for the consequences of 
an act which ought not reasonably to 
have been foreseen, In other words, 
it ought not to be deemed negligent 
to do or to fail to do an act, when 
it was not anticipated and should nat 
have been anticipated that it would 
result in injury to anyone. To re- 
quire this is to demand of human na- 
ture a degree of care incompatible 
with the prosecutions of the ordinary 
avocations of life. It would seem 
that there is neither a legal nor a 
‘moral obligation to guard against 
that which cannot be foreseen, and 
under such circumstances the duty of 
foresight should not be arbitrarily 
imputed.” Texas, etc., R. Co. v. Big- 
ham, 90 Tex. 223, 38 SW 162. 

[a] “Common prudence ... does 
not require that one should anticipate 
unusual and improbable though en- 
tirely possible occurences.’ Rouseo 
v. Gauche-Connor Co., 8 La. A. (Or- 


leans) 216, 222. 
fb] “It would be violative of 
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every principle of law or justice if 
he should be compelled to foresee 
and provide against that which no 
reasonable man would expect to 
happen.” Carter v. Cape Fear Lum- 


ber C0229) N. C..2208, 62114539) Ss 
828. 
[ec] A teacher ‘has the authority 


to correct his pupil when he is dis- 
obedient or inattentive to his du- 
ties, and any act done in the exercise 
of this authority and not prdOmpted 
by malice is not actionable, though 
it may cause permanent injury, un- 
less a person of ordinary prudence 
could reasonably foresee that a per- 
manent injury of some kind would 
naturally or probably result from the 


act.” Drum v. Miller, 1385 N. C. 204, 
208, 47 SE 421, 102 AmSR 528, 65 
LRA 890. 


{d] Assault; fright of third per- 
son.—One who asSaults another is 
not guilty of negligence toward a 
third person who is in an adjacent 
room, but whom he does not see and 
of whose presence he is unaware, for 
he could not foresee or reasonably 
anticipate that any injury would 
probably, result to her from such as- 
sault; and on this ground, as well as 
on the principle that damages cannot 
be recovered for mere fright, he is 
not liable for such damages. Reed 
v. Ford, 129 Ky. 471, 112 SW 600, 33 
KyL 1029, 19 LRANS 225. 

[e] Boys climbing over wall.— 
Where defendant power company did 
not know that there was a rock pile 
against a brick wall surrounding a 
churchyard, in which it had danger- 
ous electrical apparatus, so that chil- 
dren could climb over it, and did not 
know that boys were in the habit of 
playing in a lot adjoining the church- 
yard, it was not liable for injuries 
to a boy who climbed over the 
churchyard wall and came into con- 
tact with its wires. Myer v, Union 
Light; ete., (Co. 151 Ky. 332. 151 Swi 
941, 48 LRANS 136. 

[f] Change of direction of wind.— 
One who starts a fire is not bound to 
anticipate a change of direction of 
the wind. Sweeney v. Merrill, 38 
Kan. 216, 16 P 454, 5 AmSR 734. 

[g] “Gasoline is in common use 
for lighting and heating purposes; it 
is also used often as a cleanser. A 
man who has some gasoline about 
his house is not liable if some chil- 
dren without his knowledge or con- 
sent get into it, and while using it to 
make a bonfire, get burned. In order 
to make a keeper of a common article 
like gasoline liable to a child, it must 
appear that in the exercise of ordi- 
nary care, he should have anticipated 
danger to the child.” Standard Oil 


Co. v. Marlow, 150 Ky. 647, 651, 150° 


SW 832. 

{h] The approach of an elephant 
on a street in the city of New Or- 
leans is not an event which should 
reasonably be anticipated so as to 


| impose upon the person in charge of 


a horse the duty so to secure him 
that he cannot break away when in 
a frenzy of fright occasioned by the 
elephant. Rouseo v. Gauche-Connor 
Co., 8 La. A. (Orleans) 216. 

[i] Throwing of beer bottle from 
roof garden.—A hotel company is not 
liable for injury received by a person 
in the street as a result of an intoxi- 
cated patron of the hotel throwing a 
beer bottle from a roof garden, where 
there was nothing in the previous de- 
meanor of the person who threw the 
bottle indicating a likelihood that he 
would injure anyone by throwing a 
bottle or in any other manner. Bru- 
ner v. Seelbach Hotel Co., 1383 Ky. 
41, 117 SW 3738, 19 AnnCas 217. 

{j]. Improper use of object. — 
There is no duty to anticipate and 
guard against dangers which may re- 
sult from the improper use of ob- 
jects which are safe in themselves 
and safe for the’use for which they 
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injury which 


are designed. Guilmartin v. Phila- 
delphia, 201 Pa. 518, 51 A 312 (where 
a gate at the entrance of a driveway 
on a block of land owned by a city, 
which was otherwise unfenced, al- 
though defective, was secure if prop- 
erly used and there was no danger 
of its falling if touched or run 
against, the city was not liable for 
injury to a child who climbed on. the 
gate, which broke under his added 
weight and fell). 

2. Ala.—McClusky v. Duncan, 216 
Ala. 388, 113 S 250. 

Ill.—Illinois Cent. R. Co. v. Noble, 
Hee Ill. 578, 32 NE 684 [rev 42 Ill. A. 
509]. 

Me.—Cowett vy. American Woolen 
Co., 100 Me. 65, 60 A 703. 

Mo.—Ward v. Ely-Walker Dry 
Goods Bldg. Co., 248 Mo. 348, 154 SW 
478, 45 LRANS 550; Hysell v. Swift, 
78 Mo. A. 39. 

N. Y.—Paul v. Consolidated Fire- 
works Co., 212 NJ Yir117, 105, NED 795; 
Odell v. Solomon, 99 N. Y. 635, 1 NE 
408. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A659; Daw- 
eeat v. Penfield, 267 Pa. 579, 109 A 
658]. 

Philippine.—Picart v. Smith, 37 
Philippine 809, 813. , 

S. D.—Fetzer v. Aberdeen Clinic, 
48 S. D. 308, 3138, 204 NW 364, 39 
ALR 1423. 

Utah.—Bogdon v. Los Angeles, etc., 
R:Co., 59 Utah 505,°205 P 571. 

“Precaution is a duty only so far 
as there is reason for apprehension.” 
Tllinois Cent. R. Co. v. Noble, 142 
Ill. 578, 586, 32 NE 684 [rev 42 Ill. 
A. 509]. : 

“No one is required to guard 
against or take measures to avert 
that which ...a reasonably prudent 
person under the circumstances 
would not anticipate as likely to hap- 
pen.”’ Fetzer v. Aberdeen Clinic, 
supra. 

“Reasonable men govern their con- 
duct by the circumstances which are 
before them or known to them. They 
are not, and are not supposed to be, 
omniscient of the future. « Hence 
they can be expected to take care 
only when there is something before 
them to suggest or warn of danger. 
Could a prudent man, in the case 
under consideration, foresee harm as 
a result of the course actually pur- 
sued? If so, it was the duty of the 
actor to take precautions to guard 
against that harm. Reasonable fore- 
Sight of harm, followed by the ig- 
noring of the suggestion born of this 
prevision, is always necessary before 
negligence can be held to. exist. 
Stated in these terms, the proper cri- 
terion for determining the existence 
of negligence in a given case is this: 
Conduct is said to be negligent when 
a prudent man in the position of the 
tortfeasor would have foreseen that 
an effect harmful to another was 
sufficiently probable to -warrant his 
foregoing the conduct .or guarding 
against its consequences.” Picart v. 
Smith, supra. 

[a] Explosive in railroad car.— 
Where a railroad company trans- 
ported, in the usual course of busi- 
ness, a carload of explosives, and the 
car was unloaded by the consignee 
and then transported in the usual 
course of business to another point 
to be reloaded, the railroad company 
was not chargeable with notice that 
some loose powder had been left in 
the car by the consignee. Bogdon v. 
Los Angeles, etc., R. Co., 59 Utah 505, 
205.P 571, 

[b] Light out in toilet—The pro- 
prietor of a storehouse, who main- 
tains therein for the use of custom- 
ers a toilet in which an electric light 
is usually kept burning, is not, in 
the absence of any special circum- 
stances, reasonably required to an- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it could not reasonably have foreseen would natu- 
The rule just stated 
is usually enunciated in connection with the doc- 
trine of proximate cause,‘ but it is not limited to 
that phase of the law of negligence.® 
duty to provide against an injury to another or to 
his property which might reasonably be foreseen.® 


rally or probably follow. 


ticipate that the light in the toilet 
will be out or that, if it is so, a cus- 
tomer entering the toilet will at- 
tempt to turn on the light in an im- 
proper manner and be injured as a 
result of so doing. McClusky v. Dun- 
can, 216 Ala. 388, 113 S 250. 

3. Ill.—Cleveland, etc., R. Co. v- 
Lindsay, 109 Ell. A. 533. 

Ind.— Young v. Harvey, 16 Ind. 314; 
Parry Mfg. Co. v.- Eaton, 41 Ind. A. 
81, 88 NE 510. 

Kan.—Missouri Pac. R. Co. v. Co- 
lumbia, 65 Kan. 390, 69 P 3388, 58 
LRA 399; Cleghorn v. Thompson, 62 
Kan. 727, 64 P 605, 54 LRA 402. 

La.—New Orleans, etce., R. Co. v. 
McEwen, 49 La. Ann. 1184, 22 S 675, 
38 LRA 134. 

Nebr.—Johnston vy. New Omaha 
Thomson-Houston Hlectric Light Co., 
78 Nebr. 24, 110 NW 711, 78 Nebr. 
27, 1183 NW 526, 17 LRANS 435: 

N. Y.— McCloskey v. Buckley, 223 
N. Y. 187, 119 NE 395; Burke v. With- 
erbee, 98 N. Y. 562 [rev 18 NYWkly 
Dig 369]; Trapp v. McClellan, 68 App. 
Div. 362, 74 NYS 130. 

Pa.—Fox v. Borkey, 126 Pa. 164, 
17 A 604. 
~ Eng.—Pearson v. Cox, 2 C. P. D. 
369. 
“A party is not responsible in re- 
spect of mischief which could by no 
possibility have been foreseen, and 
which no reasonable person would 
have anticipated.’ Haskell, etc., Car 


Co. v. Przezdiankowski, 170 Ind. 1, 
13, 83 NE 626, 127 AmSR 352, 14 
LRANS 972. 


4 See infra §§ 483, 484. 

5. Christianson y. Chicago, etc., R. 
Co., 67 Minn. 94, 69 NW 640; Dallas 
v. Maxwell, (Tex. Commn. A.) 248 
SW 667, 670 [rev (Civ. A.) 231 SW 
429]; Brossard v. Morgan Co., 150 
Wis. 1, 136 NW 181, 184 [cit Cyc]. 

“Anticipation of injury as applied 
in the determination of negligence 
and proximate cause should not be 
confused. The former is an element 
of negligence, while the latter is used 
to denote the relative position of 
cause to effect in ascertaining wheth- 
er cause is so related to effect as to 
bring negligence in union with the re- 
sult rendering liable a negligent ac- 
tor for certain consequences.” Col- 
lins v. Pecos, etc., R. Co., 110 Tex. 
577, 582, 212 SW 477, 222 SW 156 [rev 
(Civ. A.) 173 SW 250]. 3 

“Anticipation of consequences iS a 
necessary element in determining not 
only whether a particular act or 
omission is actionably negligent, but 
also whether the injury complained 
of is proximately caused by such act 
or omission. ... This doctrine is the 
result of an effect by the courts to 
avoid as far as possible the meta- 
physical and philosophical niceties in 
the age-old discussion of causation, 
and to lay down a rule of general 
application which will, as nearly as 
may be done by a general rule, apply 
a practical test, the test of common 
experience, to human conduct when 
determining legal rights and legal 


liability.” Dallas v. Maxwell, supra. 
6 U. S.—Schlemmer v. Buffalo, 
ete., R. Co. 205 U.. So 1,127 SCt 407, 


51 L. ed. 681. 
Ind.—Cleveland, etc., 
Henry, (A.) 80 NE 636. 
Ky.—Lyttle v. Harlem Town Coal 
Co., 167 Ky. 345, 180 SW. 519. 
La.—Hlias v. New Iberia, 137 La. 
691, 69 S 141. 
Me.—Pooler v. Sargent Lumber Co., 
113 Me. 426, 
1125. 
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NEGLIGENCE 


There is a 


Mo.—Aleckson v, St. Louis-San 
Francisco R. Co., (A.) 213 SW 894. 

N. H.—Tullgren vy. Amoskeag Mfg. 
Co., 1383 A 4, 46 ALR 380. 

N. Y.—Loftus v. Union Ferry Co., 
84 N. Y. 455, 38 AmR 533. 

S._C.—Sexton, vy. Nol Constr. Co., 
LOSES. C516, 95 SH 1297 

Utah.—Gesas v. Oregon Short Line 
Res /Co.p soonWitah $156,998; 2.274 0313 
LRANS 1074. 

Vt—Dufur v. Boston, ete., R. Co., 
75 Vt. 165, 53 A 1068. 

7 Schlemmer v. Buffalo, eta, R. 
Go.; 205 U.S do £2) 20 SCt- 407, bh. su. 
ed. 681; Mertz v. Connecticut Co., 217 
N. Y¥. 475, 112 NE 166. 

“Negligence consists in conduct 
which common experience or the 
special knowledge of the actor shows 
to be so likely to produce the result 
complained of, under the circum- 
stances known to the actor, that he 
is held answerable for that result, 
although it was not certain, intended, 
or foreseen.” Schlemmer v. Buffalo, 
etec., R..Co., supra. 

[a] “One who voluntarily takes 
chances, not in the face of a sudden 
emergency, but with ample time to 
think and act, is guilty ot negligence 
if he unnecessarily puts himself or 


another in harm’s way.” -Mertz v. 
Connecticut Co., 217 N. Y. 475, 478, 
112 NE 166. 


8. Fallis v. Gartshore, ete., Pipe, 
etc., Co., 4 Ont. L. 176, 1 OntWR 348. 

9. Tullgren v. Amoskeag Mfg. Co., 
CN. H.) 133 A 4, 8, 46 ALR 380. 

“For a person to be careless it is 
not necessary that damage as a more 
rather than less probable result 
should be anticipated.” Tullgren v. 
Amoskeag Mfg. Co., supra. 

“That the danger will more prob- 
ably than otherwise not be encoun- 
tered on a particular occasion does 
not dispense with the exercise of 
care. One who crosses a railroad 
track may not reasonably anticipate 
that a train will in fact be met, but, 
by reason of the risk that one may 
be, he is called upon to do what is 
reasonably required to find out. In 
going around a Sharp turn on a high- 
way, where the view is obstructed, a 
driver may be careless towards oppo- 
site travel in speed or other ways, 
though the probabilities may be 
against meeting any one. If the 
chance is so great that ordinary men 
would drive differently, then he is 
careless not to do so.’’ Tullgren v. 
Amoskeag Mfg. Co., supra. 

[a] “The test is not of the balance 
of probabilities, but of the existence 
of some probability of sufficient mo- 
ment to induce action to avoid it on 
the part of a reasonable mind. One 
may be careless in shooting at an 
object more probably an animal, and 
less probably a human being, if the 
doubt about it is sufficient to induce 
the ordinary man to refrain from 


shooting.” Tullgren v. Amoskeag 
Mfg. Co., (N. H.) 1838 A 4, 8, 46 
ALR 380. 

10. Tullgren v. Amoskeag Mfg. 


Co., supra; Kenney v. Wong Len, 81 
N. H. 427, 128 A 3843; San Antonio, 
ete., R. Co. v. Behne, (Tex. Civ. A.) 
198 SW 680; Berlin v. Wall, 122 Va. 
425, 484, 95 SH 394, LRAI1918D 161. 

“It [proper care] does, however, 
require the exercise of reasonable 
care to avoid accidents which, accord- 
ing to observation and experience, 
are likely to happen.” Berlin v. Wall, 
supra. 

11. Smith v. Elliott, 122 Me. 126, 
119 A 203; Reeves v. Lutz, 179 Mo. A. 
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It is not necessary, in order to impose this duty, 
that injury should be inevitable,’ that the danger 
thereof should be great,® or even that the chances 
of injury should exceed the chances of absence of 
injury;® but it is sufficient that injury is likely’? 
or reasonably probable.‘: On the other hand, it is 
not sufficient that injury is possible,” although it 


61, 162 SW 280; Tullgren v. Amos- 
keag Mfg. Co., (N. H.) 133 A 4, 46 
ALR 380; Johanson v. Webster Mfg. 
Co., 1389 Wis. 181, 184, 120 NW 832, 
“Negligence in law is... careless 
conduct under such circumstances 
that an ordinarily prudent person 
would anticipate some injury to an- 
other as a reasonably probable re- 
sult thereof.” Johanson v. Webster 
Mfg. Co., supra [quot Brossard v. 
eee Co.,-.150 Wis. 1," 8, 236 NW 
[a] “The legal test of adequacy, 
in weighing human conduct with a 
view to a judicial determination, is 
reasonable probability. The ruling 
principle is, what he of ordinary pru- 
dence would or would not have done 
in the circumstances; and not that 
wisdom which is revealed only after 
the event, or that fault finding which 
is so easy that it soon becomes un- 


critical.” Smith v. Elliott, 122 Me. 
EE Gp 209 oh etle es Ac 2 Ode 
[b] “If there is some probability 


of harm sufficiently ‘serious that or- 
dinary men would take precautions, 
to avoid it, then failure so to do is 
negligence.” Tullgren v. Amoskeag 
Mis. @o.;..GN., A.) 138 Ate 458 Sy AG pAvlecks, 

1Z. Ala.—Drennen Co. v. Jordan, 
181 Ala. 570, 61 S 928, 23 ALR 981. 

Ind.—-Chieaso,. -6tc. a uiies Coma ve 
Dinius, 170 Ind. 222, 84 NE 9. 

La.—Redding v. Wilson, 6 La, A. 
(Orleans) 27. 

Mo.—Davis v. Springfield Hospital, 
204 Mo. A. 626, 218’ SW 696. 

N. Y.—Ryan v. Cortland Carriage 
Goods Co., 1338 App. Div. 467, 469, 118 
NYS 56. 

Pa—Camp v. Allegheny County, 
263 Pa. 276, 106 A 314, 316. 

“There must be knowledge of a 
danger, not merely possible, but prob- 
able.” MacPherson. v. Buick Motor 
Co.,.. 2107 Ns ¥.4:382;,.389,. 1116 NH -1050, 
LRA1916F 696, AnnCasi916C 440 
[quot Licari v. Markotos, 110 Misc. 
334, 337, 180 NYS. 278]. 

“Want of ordinary care consists in 
failure to anticipate what is reason- 
ably probable, not what is remotely 


possible.” Camp v. Allegheny Coun- 
ty, supra. 
“The reasonable man will 


neither reject what he can forecast 
as probable, nor waste his anxiety 
on events that are barely possible.’’ 
Southern R. Co. v. Carter, 164 Ala. 
1038, 110, 51 S 147 [quot Drennen Co. 
v. Jordan, 181 Ala. 570, 574, 61 S 928, 
23 ALR 981). : 

“Wailure to guard against that 
which has never occurred, and which 
is very unlikely to occur, and which 
does not naturally suggest itself to. 
prudent men as something which 
should be guarded against, is not 
negligence.” Ryan v. Cortland Car- 
riage Goods Co., supra. 

“No one is required to guard 
against or take measures to avert 
that which under the circumstances 
is not likely to happen, or more ac- 
curately, which a reasonable person 
under the circumstances would not 
anticipate as likely to happen. The 
law only requires reasonable care— 
that care to avert dangers which a 
reasonable man would take under the 
circumstances as they exist—and no 
man does or is required to take meas- 
ures to avert a danger which circum- 
stances as known to him do not sug- 
gest as reasonably likely to happen.” 
Davis v. Springfield Hospital, 204 
Mo. A, 626, 633. 218 SW 696. 

[a] “The rule well affirmed by the 
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has been said that the fact that an injury is unlikely 
does not afford a sufficient reason why it should not 
be guarded against when it is known that it is one 
Where an act or omission 
has, on previous occasions, been followed by a par- 
ticular result, one is charged with notice that a 
similar act or omission may produce a similar re- 
sult,4 even though such result has followed in only 
a small percentage of cases;!®° and where a device 
has failed to work properly upon one occasion, the 
person in charge thereof is bound to anticipate 
So also, the mere fact 
that a dangerous condition exists has been regarded 
as sufficient to charge the person responsible there- 
for with knowledge of the probability of an injury 


which might oceur.'® 


that it may fail again.'® 


authorities is that under the law a 
person is required to anticipate or 
foresee and guard against what usu- 
ally happens or is likely to happen, 
but this rule does not require him to 
anticipate or foresee and provide 
against that which is unusual and 
not likely to happen, or, in other 
words, that which is only remotely 
and slightly probable. The general 
test in such cases is not whether the 
injurious result or consequence was 
possible, but whether it was probable, 
that is, likely to occur according to 
the usual experience of persons. A 
wrongdoer cannot be held responsible 
for a consequence which is merely 
possible according to occasional ex- 
perience, but only for a result or 
consequence which is probable ac- 
cording to the ordinary and usual ex- 
perience of mankind.” Chicago, etce., 
mR Cov Vv. -Dintus, “170. Ind 222,. 231; 
84 NE 9. 

13. Fallis v. Gartshore, etc., Pipe, 
etc., Co., 4 Ont, L. 176. 

14. Gerkin v. Brown, etc., Co., 177 
Mich. 45, 143 NW 48, 48 LRANS 224; 
Blackwell v. Lynchburg, etc., R. Co., 
111 N. C. 151, 16 SE 12, 32 AmSR 786, 
17 LRA: 729. 

[a] Blasting.—Plaintiff’s decedent 
was struck on the head by a rock 
when near his dwelling situated some 
two hundred yards from a cut on a 
railroad right of way, where defend- 
ants were engaged in blasting rock. 
Rock had previously been thrown in 
the same vicinity by blasting. It 
was held that defendants or their 
employees, in the exercise of ordi- 
nary care, ought to have known of 
such facts, and the danger to which 
deceased was exposed. Blackwell v. 


-*Lynchburg;-ete:, R..Co., 411 N. C. 151, 


16 SE 12, 32 AmSR 786, 17 LRA 729. 

15. Gerkin v. Brown, etc., Co., 177 
Mich. 45, 61, 1483 NW 48, 48 LRANS 
224. 

“Many people are immune from the 
most virulent contagious diseases, 
and the percentage of injuries to 
those ignorantly using defective ma- 
chinery or dangerous explosives, or 
unwholesome and dangerously adul- 
terated foods, is small in proportion 
to the number who ignorantly or 
knowingly use them; but it could not 
be contended, for that reason, that 
the person knowingly renting a house 
or selling clothing which were in- 
fected with smallpox, or selling de- 
fective machinery, or tainted meats, 
or dangerous explosives, without 
warning, to one ignorant of the 
danger, and who was injured thereby, 
might escape liability.” Gerkin v. 
Brown, etc., Co., supra. 

16. The European, 10 P. D. 29. 

{a] Steam steering gear.—Where 
the steam steering gear of a vessel 
has failed to work properly on a 
previous occasion, it is negligence 
to trust control of the ship to the 
same apparatus in the crowded and 
intricate navigation of the Thames 
River. The European, 10 P. D. 99. 

17. Munsey v. Webb, 37 App. (D. 
C.) 185. 


NEGLIGENCE 


might result.?+ 


18. Nave v. Flack, 90 Ind. 205, 46 
AmR 205; Lilly v. New York Cent., 
ete.,* R..Co., 107 N.Y. 566, 14 NE 503; 
Hubbell v. Yonkers, 104 N. Y. 434, 10 
NE 858, 58 AmR 522; Bartholomew 
v. Poughkeepsie, ete., Ferry Co., 4 
Silv.’ Sup. 691,°7 NYS 785 [aff 125 
N. Y. 763 mem, 27 NE 408 mem]; 


Simmons v. McConnell, 86 Va. 494, 
10 SE 838. 
{a] “The ruling question was 


whether the place was in truth dan- 
gerous, and if it was shown to be so 
then the fact that others had used it 
in safety would not change its char- 
acter, nor deprive the appellee of 
his right to redress. A place proved 
to be unsafe may have been used 
without harm, but because this has 
been done does not alter its actual 
condition. Men may and do use un- 
safe places without receiving injury, 
but this does not show that a place 
proved to be really dangerous is not 
so.” Nave v. Flack, 90 Ind. 205, 209, 
46 AmR 205. 

19. True v. Meredith Creamery, 72 
N. H. 154, 55 A 893; Sesler v. Rolfe 
Coal, etc., Co., 51 °W. Va:"318, 41 SE 
216; Brooks v. London, ete., R. Co., 
33 Wkly. Rep. 167. 

[a] Liability of moving belt to 
break.—A finding that the proprietor 
of a creamery was negligent in not 
adopting means to protect customers, 
in its building by its invitation, from 
injury in case of the breaking of a 
rapidly moving belt near where cus- 
tomers were wont to go, is justified 
by evidence that it had knowledge 
that belts so used were quite liable 
to break or séparate, and that the 
belt in question had parted some 
time _— before. True ov. . Meredith 
Creamery, 72 N. H. 154, 55°A 893. 

20. Czarniski v. Security Storage, 
etc., Co., 204 Mich. 276, 170 NW 52; 
Hichkern v. Park Brewing Co., 181 
Mich. 1, 147 NW 501; Cleveland v. 
New Jersey Steam-Boat Co., 
Y, 299; 26 NE 327;' Hubbell v.’ Yon- 
kers, 104 N. Y, 484, 10 NE 858, 58 
AmR 522. 

21. Ark.—St. Louis, ete., R. Co: v. 
Waggoner, 112 Ark. 5938, 166 SW 948, 
52 LRANS 181, 

Ky.—Greene v. Burns, 142 Ky. 710, 
1384 SW 1134. 

La.—Elias v. New Iberia, 137 La. 
691, 69 S 141, 144 [cit Cyc]; New Or- 
leans, ete., R. Co. v. McEwen, 49 La. 
Ann. 1184, 22 S 675, 88 LRA 1384. 

Me.—Pooler v. Sargent Lumber Co., 


ite Me. 426, 94 A 754, LRA1915F 
25, 

Mass.—Morrissey v. Boston, ete., 
R. Co., 230 Mass. 171,'119 NE’675; 


Gould v. Slater Woolen Co., 147 Mass. 
815,'17 NB 631. 

Mich.—Camp v. Spring, 241 Mich. 
700, 217 NW 917; HBichkern v. Park 
Prtern Co. LBL Mich. My E7 aN: 
50 


Mo.—Hall_ v. Missouri, ete., Tel. 
Co., 141 Mo. A. 183; 124 SW 557. * 
H.—Hussey v. Boston, etc., R. 


N. 
C6133 *A' 9: 

N. J.—Meyer v. Benton, 74 N. J. L. 
533, 65 A 1023; Guinn v, Delaware, 


125 N.' 


being caused thereby,!? although no injury has actu- 
ally occurred,'® and, a fortiori, actual knowledge of 
the existence of a defect or danger in one’s property 
is sufficient to fix liability for a reasonably fore- 
seeable injury caused thereby.1® On the other hand, 
one is not bound to foresee every possible injury 
which might occur,?° and negligence cannot be predi- 
cated on an act or omission from which there was 
no reason to anticipate that injury of any kind 
So, if a certain course of conduct 
has been pursued, or a certain condition has existed 
for a considerable time without causing any injury, 
one is not bound to foresee that injury may result 
therefrom,?? and even an accident in connection with 
a certain appliance is not sufficient to put the per- 


ete, Tels Coy, -F2AaNin J pda LOO se 
412, 111 AmSR 668, 3 LRANS 988. 

N. Y.—Lane y. Hancock, 142 N. Y. 
510, 37 NE 473; Nicholson v. Erie R. 
Co., 41 N. Y. 525; Bowen v. New York, 
Cent. R. Co., 18 N. Y.. 408, 72 .AmD 


529. 

N. C.—Fore v. Geary, 191 N. C. 90, 
131 SE 387. 

Pa.—McKee y. Harrisburg Tract. 
Co., 211 Pa. 47, 60 A 498. 

Tex.—Trinity, etce., R. Co. v 
Donald, (Commn, A.) ,208 SW 

Va.—Washington, etc.;.R. Co, v. 
Weakley, 140 Va. 796, 125 SE 672; 
Clark v. Fehlhaber, 106 Va. 803, 56 
SE 817, 13 LRANS 442, 

Wis.—Brossard v. Morgan Co., 150 
Wis. 1, 1836 NW 181, 184 [cit Cyc]> 
Marcott v. Minneapolis, ete., R. Co., 
147 Wis. 216, 133 NW 837. 

[a] “Precautionary duty is de- 
pendent upon reason to apprehend re- 
sults.” Hussey v. Boston, ete., R. 
Coy “ON Be). Al 3, Aw, To, 

[b] Thumb mashed in extension 
table.—The proprietor of a store is 
not liable for an injury sustained by 
a customer whose thumb is mashed 
in an extension table which she is 
examining with a view to its pur- 
chase when such table is closed by 
the clerk, in the absence of any 
showing that the clerk knew, or by 
the exercise of ordinary care could 
have known, that her thumb was be- 
tween the leaves of the table. Greene 
v. Burns, 142 Ky. 710, 134 SW 11384. 

[c] “Responsibility for injuries to 
children is broader when the result is 
from, acts of commission than when 
they are the result of acts of omis- 
sion leading up to unexpected, unan- 
ticipated consequences.” Lopes v. 
ar pice 114 La. 1004, 1005, 1017, 38 


22. Lopes v. Sahuque, supra; 
Gould v. Slater Woolen Co., 147 Mass, 
315, 17 NE 631; Lafflin v. Buffalo, 
ete,, R. Co,,: 106" N.: ¥.136,'12“NE 599, 
60 AmR 433; Reilly v. Barber Asphalt 
Pay. Co., 155 App. Div. 108, 140 NYS 


16.9 
the ‘the 


. Me- 
912. 


“Considering act from 
standpoint of its being one from 
which apprehension of resulting dan- 
ger would or should naturally arise, 
the continued existence of the act for 
a very long while, followed by no ac- 
cident, although there were factors 
constantly present calculated to bring 
about accidents, if it was attractive 
and really dangerous, would go far 
to do away with the expectation -or 
anticipation of dangerous  conse- 
quences.” Lopes y. Sahuque, supra. 

[a] Vehicle standing in street.— 
Where, for a considerable time, a 
storekeeper has been in the habit of 
leaving a two-wheeled vehicle on the 
street in front of his store with the 
shafts resting on the ground, and 
although children are in the habit 
of playing in the street there, it 
does not appear that anyone appre- 
hended danger from the vehicle being 
so left, and no injury to any child 
has resulted therefrom, the owner of 
such vehicle is not bound to antici- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber. 
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son maintaining the same on notice that another 
accident of an entirely different kind is likely. 
One is not chargeable with negligence in failing to 
discover and remedy a defect or danger in his prop- 
erty which he could not have. discovered by the 
exercise of ordinary care 74 or which has not existed 


pate that a child may be injured by 
reason of a number of children get- 
ting into the vehicle and going from 
one end to the other so that it tips 
up. Lopes v, Sahuque, 114 La. 1004, 
38 S 810. 

23. Haleem vy. Gold, 167 NYS 907. 

[a] Board runway.—The fact that 
some one has previously either stum- 
bled over or slipped on an inclined 
board runway from a sidewalk to a 
doorway would not suggest or give 
notice to the person maintaining it 
that it is liable to move when stepped 
on and thus cause an injury. Haleem 
v. Gold, 167 NYS 907, 

24. U. Si—Chalmers v. Kolb, 9 F. 
(2d) 924. 

Cal.—Litch v. White, 160 Cal. 497, 
117 P 515; Baddeley v. Shea, 114 Cal. 
1,45 P 990, 55 AmSR 56, 33 LRA T47, 

Colo. — Thompson Grocery Cowttvs 
Phillips, 22 Colo. A. 428, 125 P 563. 

D. C.+Washington Market Co. v. 
Clagett, 19 App. 12. 

Ga.—Cuthbert v. Schofield, 35 Ga. 
A, 443, 133 SE 303. 

Ind.—Adams Express Co, v. Heagy, 
69 Ind. A. 652, 122 NE 603; Metzger 
vy. Schultz, 16 Ind. A, 454, 43 NE 886, 
45 NE 619, 59 AmSR 323. 

Ky.—Stone v. Van Noy R. News 
Co., 153 Ky. 240, 154 SW 1092. 

Mass.—Downing y. Jordan Marsh 
Co., 234 Mass. 159, 125 NE 207; 
Kelley v. Quimby, 227 Mass. 93, 116 
NE 409; Davis v. Crisham, 213 Mass. 
151, 99 NB 959. 

Minn.—Ryder v. Kinsey, 62 Minn. 
85, 64 NW 94, 54 AmSR 6238, 34 LRA 
557. 

Mo.—Scott vy. Kline’s, Inc., (A.) 284 

SW 831; Hisenberg v. Missouri Pac. 
Re Cos 33 Mo: A. 85. 
_N--Y.—Hirsch v. Radt, 228 N. Y: 
100, 126 NE 658; Cochran v. Sess, 168 
N. Y. 372, 61 NE 639; Akers v. Over- 
beck, 18 Mise. 198, 41 NYS 382. 

S. C.—Foster v. Union, 129 S. C. 
257, 123 SE 839. 

Va.—Davis Bakery v. Dozier, 139 
Va. 628, 124 SE 411, 

Wis.—Case v. Hobart, 25 Wis. 654. 

Can.—Canadian Asbestos DORA IVE 
Girard, 36 Can. S: C. 13; Levasseur v. 
Rex, 20 Can. Exch. 462, 62 DomLR 
349. 

B. C.—Bayley v. Love, 34 B. C.°195, 
[1924] 3 DomLR 1093, [1924] 3 West 
-Wkly 155. 

[a] Wail in cake.—‘“It stands to 
reason that an injury due to a nail 
concealed in a piece of cake is one 
which ordinarily human forethought 
cannot foresee.’ Jacobs v. Childs 
Co., 166 NYS 798, 799. 

{b] Defective brick Tatas See 
The owner of a building veneered 
with brick, the brick portion of the 
wall of which fell, through the fail- 
ure of the builder to anchor the same 
to the sheathing of the wall, as was 
proper and customary, was not pote 
for injuries occasioned by the fall, 
the absence of evidence that by nhs 
exercising ordinary care before the 
wall fell he might have discovered 
the defect therein. Ryder v. Kinsey, 
62 Minn. 85, 64 NW 94, 54 AmSR 623, 
384 LRA 557. 

Failure to inspect see infra § 298. 

25. Ala.—U. S. Cast Iron Pipe, 
etc., Co. v. Fuller, 212 Ala. 177, 102 
S 25. 

Iowa.—Snips v. Minneapolis, etc., 
R. Co., 164 Iowa 530, 146 NW 468. 

Mass. —Downing v. Jordan Marsh 
Co., 234 Mass. 159, 125 NE 207; Kelley 
Vv. Quimby, 227 Mass. 93, 116 NB 409; 


Norton v. Hudner, 213 Mass. 215 7; 100 | 


NE 546, 44 LRANS 79. 

N. J.—Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 A 324, 34 LRANS 
1077, Ann@as1912D 139 [foll Rom v. 
Huber, 93 N. J. L. 3605108 A: 361 ‘(aft 


NEGLIGENCE 


for a sufficient 


94 N. J. L. 258, 109 A 504)]. 
N. Y¥.—DeMilt v. Hart, 235 N. Y. 
464, 1389 NE 575. 


Pa.—Green y. Baltimore, etc. R. 
Co, 32° Pa.’ Covi273. 
cate I.— De Velin v. Swanson, 72 A! 
Wis.—Lundgren. v. Gimbel, 191 


Wis, 521, 210 NW 678. 

“An owner is not bound to know 
of a defect the moment it occurs.” 
Truschine v. Fayette Mfg. Co., 63 Pa. 
Super. 124, 131. 

[a] Ice accumulating in fire exit. 
—Plaintiff attended a meeting at a 
hall on a stormy night. A fire broke 
out, and plaintiff, being unable to 
open the exit door to the fire escape 
got out through a window instead 
and fell and was injured. It ap- 
peared that the reason why the door 
did not open readily was that ice had 
accumulated on the sill during the 
meeting. It was held that the owner 
of the building was not liable. De- 
Milt v. Hart, 235 N. Y. 464, 467, 138 
NE 575 (“If the opening of the exit 
door was made difficult only by reason 
of sudden, temporary or catastrophic 
conditions, such as. the collection of | 
ice on the door sill during a storm, 
which defendant could not reasonably 
foresee or guard against, no ordi- 
nance was violated and no negligence 
shown. It was 
owner to exercise proper care to 
guard against such obstructions, and 
to remove them with reasonable dili- 
gence, but the jury should not have 
been permitted to say, on the evi- 
dence in this case, when it appears 
that only half an inch of snow fell 
during the meeting, that the lapse of 
a few hours, while ice was accumu- 
lating during the storm, was suffi- 
cient in itself to give actual or con- 
structive notice to the owner that the 
exit door would not readily open at 
the time of the accident and to 
charge him with carelessness and 
lack of common foresight. The duty 
of the owner is bounded by reason- 
able limitations. Impossibilities are 
not required of him’’). 

[b] Slippery substances on store 
stairway.—The proprietor of a store 
cannot be held liable for injuries sus- 
tained by an employee in an inde- 
pendent department in the _ store 
through a fall on a stairway on a 
step of which a slippery substance 
had been spilled, in the absence of 
any showing that the substance was 
spilled by any employee of the pro- 
prietor or that it had been on the 
step such an appreciable length of 
time that the proprietor, in the exer- 
cise of ordinary care, should have 
known of its existence and thereby 
become charged with the duty of re- 
moving it. [Lundgren v. Gimbel, 191 
Wis. 521, 210 NW 678. 

{c] Wire mat on floor.—A_ store 
keeper was not guilty of negligence 
as to one coming on the premises 
under an implied invitation, because 
one edge of a wire mat near the exit 
was “humpy” or had a “bulge” in it, 
unless he knew it, or might have 
known of it by the use of reasonable 
care. Downing v. Jordan Marsh Co., 
234 Mass. 159. 125 NE 207, 

26. Ark.—St. Louis, etc., R. Co. v. 
Waggoner, 112 Ark. 593, 166 SW 948, 
52 LRANS 181. 

Tll.—Miller v. Svenson, 189 Ill. A. 
355) 

Ky.—Kisler v. Kentucky Distiller- 
ies, etc., Co, 112 SW 913. 

N. Y.—Sutton v. New York Cent., 
ete., R.°Co., 66 N. Y. 243 [rey 4 Hun 
760]; Dougan v. Champlain Transp. 
Co., 56 N. Y. 1 [aff 6 Lans. 430]; Mc- 
Kenzie v. Waddell Coal Co., 89 App. 
Div. 415, 85 NYS 819; Dwyer v. Hills 


v 


of discovering it.?° 
foresee and provide against casualties which are 
not reasonably to be expected,?® which would not 
occur save under circumstances which are excep- 
tional,?” or which result from an unexpected act of 


L.Co., 
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time to charge him with the duty 
Neither is a person bound to 


| Bros. Co., 


79 App. Div. 45,-79 NYS 
785; 


Cleary v. Brooklyn Factory, etc., 
79 App. Div. 35, 79 NYS 1041; 
Flinn v. World’s Dispensary Medical 
Assoc., 64 App. Div. 496, 72 NYS 243. 

Pa.—-Fitzpatrick Wil Penfield, 267 Pa. 
564, 109 A 653 [foll Gallagher v. Pen- 
field, 267 Pa. 579, 109 A 659; Dawson 
v. Penfield, 267 Pa. 579, 109 A 658]. 

S. C.—Sexton v. Noll Constr... Co., 
108'S. GC. 516, 95 SH 129. 

“An individual is not presumed to 
contemplate the coincidence of events 
having no probable or natural con- 
nection in the mind, and which can- 
|not by ordinary thoughtfulness be 
foreseen as likely to happen in conse- 
quence of the act in which he is en- 
gaged.’ Bannon vy, Pennsylvania R. 
Co., 29 Pa. Super. 231, 234. 

[a] Dropping out of the faucet of 
an asphalt tank is not a danger which 
might reasonably have been antici- 


the duty of the. 


pated and hence the proprietor of the 
‘tank and of the premises on which 
it was located is not liable for injury 
to a child who was passing the tank 
when the faucet dropped out. Sexton 
|v. Noll Constr. Co., 108 S. C. 516, 95 
SE 129, 

{b] Explosion of empty alcohol 
Somieaty ast employees of a railroad 
company who receive for transporta- 
'tion and handle in transit, an empty 
aleohol barrel, are not bound to know 


| that exposure to the sun will bring 


|} about chemical processes by which 
explosive gas will be produced and 
that the barrel will therefore be dan- 
gerous when exposed to children who 
may be in the habit of frequenting 
the station platform on which the 
barrel is placed, nor can it reason- 
ably be anticipated that such chil- 
dren will extract the stopper from 
the barrel and play with it or place 
a lighted match on or within it, caus- 
ing an explosion. St, Louis, ete., R. 
Co. v. Waggoner, 112: Ark. 593, "166 
SW 548, 52 LRANS t81. 

[ce] Knife in fur coat.—Defend- 
ants sold, but did not manufacture, 
fur garments. They sold plaintiff a 
fur coat which required alterations 
and it was sent to a furrier to have 
Such alterations made. When the 
coat came back it was delivered to 
plaintiff who, while’ wearing it, re- 
ceived a cut in the leg from a fur- 
rier’s knife which was found in the 
coat near the bottom. It was held 
that defendants were not liable as it 
was not shown that they knew that 
the knife was in the coat or that 
their failure to discover the knife 
concealed in the coat was due to lack 
of reasonable or ordinary care, for, 
“defendants were not bound to an- 
ticipate and search for that which 
was unusual and unforeseen.” Miller 
v. Svenson, 189 Ill. A. 355, 356. 

[d] Shaking of horse’s head.— 
Negligence on the part of the driver 
of a horse is not shown by the fact 
that, while being driven in the road- 
way near a Sidewalk, the horse shook 
its head and hit a six-year-old boy 
who was playing on the sidewalk, 
and knocked him underneath the 
wagon. Hochberg v. Green, 162 NYS 
983, 984 (“To hold that the driver 
should have foreseen that while he 
was passing the children his horse 
would shake its head so far to the 
side and so vehemently that it would 
strike and knock down a child is to 
require of the driver a wisdom that 
is almost superhuman and a care so 
great that it would render a consid- 
erable part of the roadway useless 
for vehicular traffie’’). 

27. New Orleans, ete., R. Co. v. 
McPwen, 49 la. Ann. 1184, 22S 675, 
88 DRA 134; American Brewing 
Assoc, v. Talbot, 141. Mo. 674, 42 SW 
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the person injured”® or the criminal acts of third 
persons.?? Neither can negligence be predicated on 
failure to provide a reasonably safe means of escape 
from a sudden and unanticipated danger.*° 
the consequences might reasonably have been fore- 
seen the fact that a similar accident has never be- 
fore happened does not necessarily repel the charge 


of negligence.*t 


The belief of the person charged with negligence 
as to the existence or nonexistence of danger is not 
the test, but the true test is whether the cireum- 
stances were such that a man of ordinary prudence 
would have appreciated that there was danger.** 

The actual result of an act or omission is not con- 
trolling in determining whether or not it was neg- 
ligent,**> nor is the duty of the person doing or 


679, 64 AmSR 538; Sutton v. New 
York Cent., etc., R. Co., 66 N. Y. 243 
[rev 4 Hun 760]; Quill v. Empire 
State Tel. Co., 92 Hun 539, 34 NYS 
470, 37 NYS 1149 [rev on other 
grounds LOO IN: 2 Ner Le ebsouNE (6799; 
ae v. Solski, 278 Pa. 565, 1238 A 

“Where an injury cannot reason- 
ably be anticipated and would not 
have happened unless under excep- 
tional circumstances, it is not negli- 
gence to fail to take precautionary 
measures to prevent it, although if 
taken the injury would not have re- 
sulted.” Brightwell v. Lusk, 194 Mo. 
A. 643, 649, 189 SW 413. 

[a] Permitting logs to lie in a 
lake is not negligence which will 


impose liability for damage -to. a 
revetment onto which they were 
thrown by ‘a most extraordinary 


storm, the equal of which in fury 
and destructiveness has never but 
once been known or heard of in this 
country.”’ New Orleans, etc., R. Co. 
v. McEwen & Murray, Ltd., 49 La. 
Ann. 1184, 1196, 22 S 675, 38 LRA 134. 

28. Depons v. Ariss, 182 Cal. 485, 
188 P 797; Chester v. Porter, 47 Ill. 
66; Heffernan y. Arnold, 48 App. Div. 
419, 63 NYS 261. 

[a] Putting head inside dumb- 
waiter.—Plaintiff was injured in con- 
Sequence of defendant’s servant pull- 
ing down a dumbwaiter. The dumb- 
waiter had been pulled up to plain- 
tiff’'s apartments, and while she was 
placing articles on a shelf therein 
she put her head inside of it, and as 
it was pulled down she was injured. 
She knew that there was a safety 
clutch, but did not use it. The serv- 
ant could not see plaintiff, and he had 
no reason to anticipate that, in plac- 
ing the articles on the shelf, she 
would put her head so far into the 
waiter that his act in pulling it 
down would injure her. He did not 
wait for a signal. It was held, asa 
matter of law, that the servant was 
not negligent. Smith v. Borden’s 
Condensed Milk Co., 48 Misc. 648, 95 
NYS 900. ; 

[b] Walking on beam.—Assuming 
that plaintiff, an inspector of sewers, 
by reason of his duty, was a person 
invited vpon the scene of the work 
being done by defendant in excavat- 
ing for a rapid transit tunnel, and so 
entitled to the exercise of reason- 
able care for his protection, defend- 
ant was not bound reasonably to 
have expected his presence upon a 
beam over the excavation, where 
bridges were provided at _ fairly 
close intervals for crossing the ex- 
cavation, and so was not under a 
duty to adopt any device to keep the 
beam safe for plaintiff when attempt- 
ing to walk out on it. Dooley v. 
Degnon-McLean Constr, Co., 45 Misc, 
593, 594, 91 NYS 30 (“defendant was 
not to anticipate the plaintiff’s confi- 
dence in his own acrobatic prowess’’). 

29. Greenebaum vy. Bornhofen, 167 
Ill. 640, 47 NE 857; Unger v. Forty- 
Second St. etc., Ferry R. Co., 29 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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But if 


[§§ 27-28 


omitting an act to be estimated by what, after an 
injury has occurred, then first appears to be a 
proper precaution,** but the question of negligence 
must be determined according to what should rea- 
sonably have been anticipated, in the exercise of 
ordinary prudence, as likely to happen.*° 
ingly, it is not necessary that the person charged 


Accord- 


with negligence should have been able to antici- 


Super. 237 [aff 51 N. Y. 497]; Penn- 
sylvania L. Ins., ete., Co. v. Franklin 
BY ins. Co.,30815 Pais 40, 30 Ac 9b 980 
LRA 780; Imperial Bank v. Hamilton 
Bank, 31 Can. S. C. 344 [aff [1903] A. 
C...49,, 4. BRE 578]. 

30. McEvilly v. L. E. Myers-Co., 
211 Ky. 31, 276 SW 1068. 

[a] Tlustration. — Plaintiff was 
employed by defendant’s subcontrac- 
tor as engineér, and while he was re- 
filling his engine standing on an in- 
clined track owned by defendant it 
started backward, due to defective 
brakes, and plaintiff, in attempting 
to escape, ran against a car standing 
on the tracks without any signal in- 
dicating its presence, and was in- 
jured by the runaway engine. It was 
held that defendant was not liable 
since there was no duty on defend- 
ant, who was not plaintiff’s employer, 
to provide plaintiff with reasonably 
safe means of escape from an unan- 
ticipated danger, where it could not 
reasonably have foreseen the emer- 
gency and defendant was not re- 
sponsible for the defective brakes. 
McEvilly v. L. H. Myers Co., 211 Ky. 
31, 276 SW 1068. 

31. Cal.—Cox yv. Central California 
Tract Coz) CAs) 6259) Pin98%, 

Mass.—Thornhill v. Carpenter-Mor- 
ton Co., 220 Mass, 593, 108 NE 474. 

Mo.—Hillerbrand v. May Mercan- 
tile Co., 141 Mo. A. 122, 121 SW 326; 
Kelley v. Parker-Washington Co., 107 
Mo. A. 490, 81 SW 631. 

N, Y.—Quill v. Empire State Tel. 
Co., 92 Hun 539, 34 NYS 470, 37 NYS 
1149 [rev on other grounds 159 INSa Ya 
1, 538 NE 679]. 

Tex.—Waters-Pierce Oil Co. v. 
Snell, 47 Tex. Civ, A. 413, 106 SW 170. 

Va.—Simmons v. McConnell, 86 Va. 
494, 10 SE 838. 

32. Bostwick v. Minneapolis, etc., 
R. Co., 2 N.. D. 440; 51 NW 781. 

Judgment of person charged with 
negligence not test of due care see 


infra § 56. 
one La.—Levy v. Pike, 25 La. Ann. 


Mich.—Sjogren vy, 
274, 18 NW 812. 

N. H.—Castonguay v. Acme Knit- 
ting Mach., etc., Co., 186 A 702. 

N. Y.—Johnson v. New York, 208 
N. Y. 77, 101 NE 691, 46 LRANS 462: 
Reale Vv. Champlain Transp. Co., 53 


nf 
N. C.—Drum y. Miller, 135 N. C. 
204, 102 AmSR 528, 65 
LRA 890. 


47 SE 421, 

34 North Chicago St. R. Co. v. 
O’Donnell, 115 Dll. A. 110, 112; Maue 
v. Erie R. Oo, AUO8aN:. X55 (2:27, ‘91 NE 
629; Dwyer v. Hills Bros. Co., 79 App. 


Hall, 53 Mich. 


Div. 45, 79 NYS 785; Berlin v. Wall, 
122 Va. 425, 434, 95 SE 394, LRA 
1918D 161. 


“It is frequently easy to see after 
the event how an accident might 
have been averted.” North Chicago 
St. R. Co. v. O’Donnell, supra. 

“Tt is always easy ‘after an acci- 
dent has occurred to show that, if 
something which was not done had 


pate the “particular consequences or the precise inju- 
ries whith have been sustained in consequence of 
his act or omission,?® but it is sufficient that he 
should, in the exercise of ordinary care, have an- 
ticipated that some injury would be likely to result 
from his eonduct.**-°? 

[§ 28] 4. Time To Remedy Defect. 
a defect in an instrumentality or property, the per- 


In ease of 


been done, the accident could have 
been prevented; but proper care in 
such a case does not require the an- 
ticipation of every accident that can 
happen, or the providing of every 
conceivable safeguard for the pre- 
vention of any possibility of an ac- 
cident.” Berlin v. Wall, supra. 

4 oe Johnson v. New York, 208 N. 

77, 88, 101 NE 691, 46 LRANS 462; 
Geeta v. Acme Knitting Mach., 


etc., Co., (N. H.) 136 A 702; Maue v. 
Erie R. Cos; £93:0Nsb Ys 221, 91 NE 
629; Dougan v. Champlain Transp. 


Co., 56 N. Y. 1 [aff 6 Lans. 430]. 
“The rule of reasonable care must 
be considered, not in the light of the 
accident which happened, but with 
reference to what ordinary prudence 
should have anticipated as likely to 


happen.” Johnson v. New York, 
supra, 
36. See cases infra note 37. 


Ind.—Watts v. Evansville, 
etc., R. Co., 191 Ind. 27, 129 NH 315; 
Cleveland, etc., R. Co. v. Tauer, 176 
Ind. 621, 96 NE 758, 39 LRANS 20. 

Iowa.—Haase v. Morton, 138 Iowa 
205, 115 NW 921, 16..AnnCas , 350; 
Cutter v. Des Moines, 137 Iowa 643, 
113 NW_ 1081. 

Mo.—Benton y. St. Louis, 248 Mo. 
98, 154 SW 473. 

N. G—Drum v. Miller, A35.N-eC: 
204, 218, 47 SE 421, 102 AmSR 528, 
65 LRA’ 890. 

Oh.—Burton Tel. Co. v. 
4/Ohy Clr. (OC VIN G Sa ilaetna coy-O ay 
Ct. 641. 

Tex.—Missouri, etc., R. Co. v. Card- 
well, (Civ. A.) 187 SW 1078, 1077. 

Man.—Railway Pass. Ins. Co. v. 
Grodeur, [1920] 2 WestWkly 924. 

“In order, however, that a party 
may be liable in negligence, it is not. 
necessary that he should have con- 
templated or even been able to an- 


Gordon, 
Gir. 


‘ticipate the particular consequences 


which ensued or the precise injuries 
sustained by the plaintiff. It is suf- 
ficient if, by the exercise of reason- 
able care, the defendant might have 
foreseen that some injury would re- 
sult from his act or omission, or that 
consequences of a generally injurious 
nature might have been expected.’ 
Burton Tel. Co. v. Gordon, supra. 

“It is quite sufficient to satisfy the 
principle and to bring any case with- 
in its operation that the party com- 
plained of should be able, in the ex- 
ercise of the care of a man of ordi- 
nary prudence, to foresee that harm 
or injury will result, without refer- 
ence to the particular kind.” Drum 
v. Miller, supra. 

“Tt is not necessary that. the tort- 
feasor must or could have foreseen 
that the particular injury complained 
of would probably occur. It is suf- 
ficient if it reasonably appears that 
a person of ordinary prudence in the 
light of all the surrounding circum- 
stances should have foreseen that 
some injury of a similar character 
might arise as a probable result.’ 
Missouri, ete. R. Co. v. Cardwell, 
supra. 
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§§ 28-31] 


son whose duty it was to remedy such defect can- 
not be charged with negligence in failing to remedy 
it unless he has had actual or constructive notice 
thereof for a sufficient time to afford a reasonable 


opportunity to remedy it.1-?§ 
[§ 29] 5. Concurring Causes.?° 


other cause.®° 


[§ 30] 6. Anticipation of Attempt of Another To 
Rescue or Protect. One who voluntarily undertakes 


1-28. Snips v. Minneapolis, etc., R. 
Co., 164 Iowa 530, 146 NW 468; Ma- 
honey v. Libbey, 123 Mass. 20, 22, 25 
AmR 6; Hunter y. American Brake 

o., (Mo. A.) 231 SW 659. 

“Assuming that this duty [of a 
landowner to keep the buildings or 
structures on his land in such con- 
dition that they will not cause in- 
jury to property or persons lawfully 
on adjoining land] is absolute while 
the structures are in the condition 
in which the owner has put them, or 
knows or is bound to know them to 
be, yet, when he has been guilty of 
no negligence, and the condition of 
the structures has been changed, so 
as to render them injurious or dan- 
gerous, by vis major, or the act of a 
third person, which the owner had 
no reason to anticipate, he cannot be 
held liable for the injury, or bound 
to, make the structures safe, until he 
has had a reasonable time, after they 
have so become dangerous, to take 
the necessary precaution.” Mahoney 
v. Libbey, supra. 

{a] The rule has been applied to 
an accumulation of water on the floor 
of a toilet and washroom in a store. 
Scott v. Kline’s, Inc., (Mo. A.) 284 
SW 831. ; f 

29. Concurring causes of injury 
generally see infra §§ 485-488. 


30. Start v. National Newspapers’ 
Assoc., (Mo. A.) 253 SW 42. 
{a] MIllustration.—Defendant was 


conducting a show in a convention 
hall and had therein an inclined plane 
or platform where patrons descended 
from one portion of the building to 
another. In this platform there was 
a hole or crack, the existence of 
which created a danger to persons 
using the platform. Plaintiff, while 
descending the platform, slipped and 
caught the heel of her shoe in the 
hole or crack, causing her to fall and 
sustain injury. It was contended by 
defendant that the slippery condi- 
tion of the platform was caused by 
snow and ice being tracked into the 
building and onto the incline, that 
this slippery condition was not actu- 
ally known to defendant, and that it 
had not existed for a sufficient length 
of time to charge defendant with con- 
structive notice. It was held that, 
even though these contentions of de- 
fendant might be true, it was never- 
theless liable because of negligence 
in permitting the hole or crack to ex- 
ist in the platform. Start v. National 
even’ Assoc., (Mo. A.) 253 SW 


31. Saylor v. Parsons, 122 Iowa 
679, 684, 98 NW 500, 101 "AmSR 283, 
64 LRA 542. 

“Nor is the probability of receiv- 
ing such assistance a matter which 
a person of ordinary diligence, in 
undertaking a perilous’ enterprise, 
would be likely to take into consid- 
eration. Men do not expose their 
lives to danger with. the idea that 
others will protect them from harm 
by risking their own lives. Though 
history teems with accounts of he- 
roic conduct and self-sacrifice, deeds 

_of this kind have not become so com- 
mon that they are to be anticipated 
as likely to occur whenever oppor- 
tunity is afforded. The instincts of 
self-preservation still so’ dominate 


Where an injury 
is the result of concurring causes, in respect of 
one of which the party sought to be charged was 
negligent, he cannot escape liability because he 
neither knew nor was chargeable with notice of the 
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in so doing.*+ 


General. 
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to do a thing which is dangerous or piaces himself 
in a situation of danger is not bound to anticipate 
that another person, on discovering his danger, will 
endeavor to protect or rescue lim and be injured 


[§ 31} I. Injury to Person Complaining—1l. In 
Injury to the person complaining is an 
essential element of actionable negligence,*? 
even though an act or omission may be negligent in 
the colloquial sense because it involves a lack of 


for 


due care, no cause of action arises therefrom unless 


human conduct that acts like that 
under consideration, in which life it- 
self was risked for the protection of 
another, are of such*rare occurrence 
as always to commend the special at- 
tention and admiration of the entire 
community, and by the common voice 
of mankind those who do them are 
singled out as worthy of enrollment 
on the scroll of heroes. Because of 
their infrequency, however, it cannot 
be said they should enter into the 
calculations of men as at all likely 
in the ordinary transactions of life. 
As they spring from magnanimity, 
magnanimity must be relied upon in 


cases like this for reparation.” Saylor 
v. Parsons, supra, 

32. See cases infra note 33. 

33. ~ S—Parrott -v. Wells; °15 
Wall. 524, 21 L. ed. 206; Hogan Win 
Hellman, 7 F.. (2d) 949: Stout. v. 
Seas City, ete., R. Co., 238 F. Cas. No. 
13,503 
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16 Ala. A. 609, 80 S 683; Virginia- 
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Ala. A. 588, 62 S 253; Birmingham, 
etc., R. Co. v. Drake, 1 Ala. A. 354, 
56 S 53. 
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v. Hecht, 38 Ark. 357. 
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60, 151 P 290. 
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terial Co., 4 Ga. A. 159, 60 SE 1068; 
Harden v. Georgia R. Co., 3 Ga. A. 
344, 59 SE 1122. 

Hawaii. — Medeiros Vv. Honomu 
Sugar Co., 21 Hawaii 155, 159 [cit 


the person complaining has been injured in con- 
sequence thereof.®? 


If the negligent act er omission 


Cyc]. 
Ill.—Bremer vy. Lake Erie, ete., R. 


Co., 318 Ill, 11, 148 NE 862, 41 ALR - 
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Co., 303 Ill. 89, 1385 NE 43, 25 ALR 


250 [aff 221 Til, A. 668]; Hartnett v. 
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837, LRA1915C 460 [aff 185 Ill. A. 
332]; Devaney v. Otis El. Co., 251 Ill. , 
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Il. 222, 95 NE 147; Chicago Union 
Tract. Co. v. Giese, 229 Tl. 260, 82 NE 
232; Illinois Cent. R. Co. v. Benton, 
69 Ill. 174; Volluz v. East St. Louis 
Light, etc., Co., 210 Ill. A, 565; Drury 
v. Hast St. Louis Light, etc., Co., 194 
Ill. A, 121; Putney v. Keith, 98 Ill. 
A. 285; Craven vy. Braun, 73 Ill. A. 
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Rend. 6 Ill. A. 248. 

Ind.—Terre Haute, etc., Tract. Co. 
v. Phillips, 191 Ind. 374, 132 NE 740; 
ay Pulp Co. v. Davis, 162 Ind. 

58, 70 NE 875; Faris v. Hoberg, 134 
rea. 269, 33 NE 1028, 39 AmSR 261; 
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NE 739; Cleveland, etc, R. Co. v. 
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41 Ind. A. 678, 84 NE 992; Indian- 
apolis, etc., Rapid Transit Co. v. Ed- 


wards, 36 Ind. A. 202, 74 NE 533; 
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Ind. A.. 569, 39 NE 672, 40. NE 1822; 
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38 NE 187; Louisville, ete., R. Co. v. 
Bean, 9 Ind. A, 240, 36 NE 443. 

lowa.- Newton Auto Salvage Co. v. 
Herrick, 203 Iowa 424, 212 NW 680; 
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NW 823; Stewart v. Wild, 196 Iowa 
678, 195 NW 266; Mitchell vy. Des 
Moines City R. Co., 161 Iowa 100, 141 
NW 48; Hughes vy. Chicago, ete., R. 
Co., 141 Iowa 2738, 119 NW 924, 1338. 
AmSR 164. 

Kan.—Gibson v. Kansas City Pack- 
ing Box Co., 85 Kan. 346, 116 P 502, 
AnnCasi912D 1108; Foster y. Lyon 
County, 68 Kan. 164, 74 P 595; Chero- 
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Kan, A, 292, 45 P 100. 
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Trust Co. v. Horn, 209 Ky. 827, 273 
Sw 549; Leonard v. Enterprise 
Realty Co., 187 Ky. 578, 219 SW 1066, 
10 ALR 288; Louisville Gas, ete., Co. 
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Tracy, 127 Ky. 267, UT SW 1113, 78 
SW 1112, 25 KyL 1409, 1909, 68 LRA 
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has resulted in no injury or loss to anyone it is 
merely injuria sine damno,** although it involved 
violation of a statute or ordinance;*> and even 
though injury may have resulted, there is no lia- 
bility unless sich injury was proximately caused by 


v. Fletcher, 112 Md. 562, 77 A 114; 


Baltimore, ete., . Co. v: State, 71 
Mid. 59'0,. 18,..A'. 969. 
Mass.—MeclIntyre Co. v. Converse, 


238 Mass. 592, 131 NE 198; Brackett 
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Pace Mule Co. v. Seaboard Air Line 
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the negligence complained of.°¢ Accordingly, it has 
been said that the real cause of action in a negli- 
gence case is not the negligent act but the injury 
resulting therefrom.** 

[§ 32] 2. Detriment Other than Physical Injury 


N. 241, 158 Reprint 99; Duckworth v. 
Johnson, 4 H. & N. 653, 157 Reprint 
997; Whitehouse’ v. Birmingham 
Canal Co., 27 L. J. Exch. 25. 

Ont.—McCurdy v, Swift, 17 U. C. 
CaP 1265 

“While the term ‘negligence’ is 
popularly used to indicate an act or 
omission which is, under the circum- 
stances, wrongful, as resulting from 
the failure to exercise the proper de- 
gree of care for the protection of 
others, without regard to resulting 
injury to any particular person, the 
correct legal conception of negligence 
for which recovery may be had in a 
civil action—that is, actionable neg- 
ligence—is such an omission to use 
the degree of care for the protection 
of another from injury as should 


have been used under the circum- 


stances, and which in a natural and 
continuous sequence causes damage 
to the latter. In other words, there 
is no such thing as negligence in this 
sense, unless, as a natural conse- 
quence of the act or omission com- 
plained of, damage has resulted -to 
the person complaining.” Cresswell 
vy. Wainwright, 154 Iowa 167, 182, 
134 NW 594. 


[a] “Negligence may exist ab- 
stractly; but to render it action- 
able, it must be concretely incor- 
porated into some injury.’’ Collins v. 
Pecos,, etc.,,.R. Co. 110) Tex. 577, 581, 
212, SW 477, 222 SW 156 [rev (Civ. 
A.) 1738 SW. 250]. 

[b] “A negligent act is not in it- 
self actionable, and only becomes the 
basis when it results in injury to an- 
other. In order to support an action 
there must be not only the negligent 
act, but a consequential injury which 
is the gravamen of the charge.” Ochs 
v. Public Serv, R. Co., 81 N. J. Li. 661, 
662, 80 A 495, 36 LRANS 240, Ann 
Cas1912D 255 [rey 80-N. J. L. 148, 
VIHA. 533). ; 

{(c] Loss of vote-—One who has 
lost his vote in consequence of the 
negligence of a railroad company in 
the operation of its road, resulting in 
his failure to reach the place where 
he was entitled to vote in time to do 
so, has no right of action therefor 
against the railroad company, in the 
absence of any willful or malicious 
motive on the part of the company. 
Morris v. Colorado Midland R. Co., 48 
Colo. 147, 150, 109 P 430, 139 AmSR 
268, 31 LRANS 1106, 20 AnnCas 1006 
(“The right of a qualified elector to 


_vote’is neither a property right nor 


right of person’’). 


Bt, Injuria sine damno see 32 C. J. 
p 3 
[a] Nominal damages are not re- 


coverable for negligence causing no 
injury. Sullivan v. Old Colony St. R. 
Co., 200, Mass.. 303, 808, 86. NE 511 
(“In cases of negligence, there is no 
such invasion of rights as to entitle 
a plaintiff to recover at least nominal 
AMA 2s 

35. uedorn v. Missouri Pac. . 
Co.. (Mo.)' 24 SW 57, rf 

Violation of statute or ordinance 
eats vce 3 infra §§ 99-122. 

. ximate cause generall 
infra §§ 477-499. & ees 

37. Terre Haute, etc., Tract. Co. 
v. Phillips, 191 Ind. 874, 182 NE 740- 
Ochs v. Public Serv. R. Co., 81 N. sg 
L. 661, 662, 80 A 495, 36 LRANS 240, 
AnnCas1912D 255 [rev..80 No Je: L. 
148, 77 A 533]. 

“It is the injury and not alone the 
negligent act which gives rise to the 
right of. action.” Ochs v. Public 
Serv. R. Co., supra. 

Distinct causes of action arising 


from same negligent act see infra” 


§ 601 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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or Damage.. While the vast majority of eases aris- 
ing out of negligence involve acts or omissions 
causing physical injury to the person or physical 
damage to tangible property,** the rule of liability 
for failure to exercise due care is by no means lim- 
ited to eases of this character.°® An abstracter of 
titles may be held liable for loss resulting from 
his negligence in making an. abstract.*? An agent 
may be held liable for loss suffered by his principal 
as a direct result of the agent’s negligence in the 
performance of his duties.*+ An attorney may be 
held liable to his client for loss resulting from his 
failure to exercise reasonable care and skill in the 
performance of the duties of his profession,*? and a 
lability insurance company which undertakes to 
defend an action brought against insured is bound 
to use reasonable care and skill in such defense 
and is liable for failure to do so.4%’ A bailee for 
‘storage purposes, who negligently misinforms the 
‘bailor as to the place where the goods are stored, 
may be held liable for loss sustained by the bailor 
‘through inability to collect insurance on the goods 
after their destruction by fire because the policy 
taken out by the bailor, in reliance on the bailee’s 
statement as to location, did not cover the goods 
where they were actually located.*+ A bank may 
be held liable to a depositor for the injury which 
he has suffered in consequence of its negligent re- 
fusal to honor his check when he had sufficient 
funds on deposit,*> or for the negligent loss of se- 
curities or other property placed with it on special 
deposit,*® or may be held liable for loss resulting 
from its negligence in connection with collections 
undertaken by it.47 A carrier may be held liable 
for loss resulting from its negligent delay in the 
transportation of passengers*® or goods,*® or loss 
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of goods which it has undertaken to transport.°° A 
commission merchant may be held liable for a loss 
suffered by one who has consigned goods to him for 
sale by reason of negligent delay in making a sale. 
An executor or administrator,®? guardian,®* or trus- 
tee°* may be held liable for a loss due to his negli- 
gence in the administration of his trust. Expert 
inspectors of materials who undertake to inspect, 
examine, and test them, and certify as to their 


character, kind, and quality, and who negligently, 


make a false certificate as to quality, ete., may be 
held liable to one who purchases the materials in 
reliance on their certificate for a loss sustained by 
him because of the materials not being of the quality 
certified, where there was the necessary privity be- 


tween. the experts and the purchaser.®®> A miller who - 


undertakes to manufacture wheat into flour may be 
held liable for a loss sustained by the owner of the 
wheat due to failure to use ordinary diligence and 
skill in such manufacture, resulting in the production 
of flour of a lower grade than should have been pro- 
duced.°® A mortgagee who undertakes to keep the 
mortgaged property insured but negligently fails 
to do so may be held liable for a loss sustained by 
the mortgagor in consequence thereof.®7 One to 


whom an unrecorded deed is intrusted by the grantee . 


may be held lable for negligently losing the same 
and failing to return it.°8 One who undertakes to 
present for another a claim to a public board may 
be held liable for loss resulting from negligent fail- 
ure to present the claim in time.®® A physician or 
surgeon may be held liable for failure to exercise 
proper care and skill in the treatment of his pa- 
tient.°° Public weighers who undertake to weigh 
goods may he held liable for negligently making a 
false report as to their weight.®1 Real estate ex- 


38. See cases passim this article. 
e9. See cases and cross references 
infra notes 40-63. 


40. See Abstracts of Title §§ 9, 11, 
12. 

41. See Agency §§ 370-400. 

42. See Attorney and Client §§ 
225-232. 

43. See Liability Insurance § 102. 


44, International Products Co. -v. 
Erie R.~Co., 244 N. Y. 331, 338, 155 
NE 662 [foll Glanzer v. Shepard, 233 
N.Y. 236, 135 NE 275, 23 ALR 1425; 
Bush Terminal Co. v. Globe, etc., F. 
Ins, Co., 182 App. Div. 748, 169 NYS 
734 (aff 228 N. Y. 575, 127 NE 909)] 
(“‘Here, as we view the facts, the 
duty to speak with care if it spoke 
at all, rested on the defendant. We 
have it about to become the bailee of 
the plaintiff's goods; the inquiry 
made by him with whom it was deal- 
ing for the purpose as it knew of 
obtaining insurance; the realization 
that the information it gave was to 
be relied upon and that if false the 
insurance obtained would be worth- 
less. We have an inquiry such as 
might be expected in the usual 
course of business made of one who 
alone knew the truth. We have a 
negligent answer, untrue in fact, 
actual reliance upon it, and resulting 
proximate _ loss. True the answer 
was not given to serve the purposes 
of the defendant itself. This we re- 
gard as immaterial’). 


45, See Banks and Banking § 425. 
46. See Banks and Banking § 643. 
47. See Banks and Banking § 286. 
ag. See Carriers .§§ 1275, 1276. 
49. See Carriers §§ 155, 404 et seq. 
50. See Carriers § 129 et seq. 

51. See Factors § 47. 


52. See HExecutors and Adminis- 
ators 576 et seq. 
ao} aes Guardian and Ward § 268. 
54. See Trusts [39 Cyc 416]. 
55. See National Iron, etc., Co. v. 
Hunt, 312 Ill. 245, 143 NE 833, 34 


ATR 63 (where, however, the experts 
were held not liable because their 
certificate was made more than a 
month before the sale out of which 
the action arose and the court con- 
sidered that there was no privity be- 
tween the purchaser and the ex- 
perts); National Iron, ete. Co. v. 
Hunt, 192 Ill. A, 215 (a prior appeal 
in the same case in which it was 
held that a complaint alleging pur- 
chase in reliance upon the certificate 
of the experts was not demurrable). 
Privity as affecting duty see supra 
2 


§ 22. 

56. McKibben v. Bakers, 1 B. Mon. 
(Ky.) 120. 

57. Campbell v. Canadian Co-op. 


Inv. Co., 16 Man, 464, 5 WestLR 153. 
fa] MTllustration.—Plaintiff had a 
policy of fire insurance on his prop- 
erty which was mortgaged to de- 
fendant. When the policy was about 
to expire defendant notified plaintiff 
that it was placing the insurance in 
a company of its own and that he 
would not be required to renew it. 
Plaintiff accordingly allowed the 
policy to lapse but defendant failed 
to procure insurance on the property, 
which was subsequently destroyed by 
fire. It was held that defendant was 
liable to plaintiff for the loss which 
he had thus sustained and that the 
amount of such loss should be set off 
against the amount unpaid on the 
mortgage, although such mortgage 
had been assigned to a third person 
prior to the destruction of the prop- 
erty. Campbell v. Canadian Co-op. 
Inv. Co., 16 Man. 464, 5 WestLR 153. 
58. People’s Bldg.,- etec., Assoc. v. 
Pickrell, 55 SW 194, 21 KyL 1386. 

59. Carr v. Maine Cent, R. Co., 78 
NN. H: 502, 102 ‘A532. 

[a] Mlustration. — Plaintiffs 
claimed that defendant railroad com- 
pany had overcharged them ona ship- 
ment and claimed a rebate. Defend- 
ant stated that the rate had been 


raised by mistake but that it could 
not allow plaintiffs’ claim without 
the consent of the interstate com- 
merce commission, and that if plain- 
tiffs would execute the necessary 
papers defendant would undertake to 
procure the assent of the commission 
to the allowance of their claim. 
Plaintiffs executed the necessary pa- 
pers and delivered them to defendant 
but defendant failed to act in the 
matter until after the time within 
which the commission could give its 
consent had expired. It was held 


that if defendant had done or omitted - 


anything which the average man 
would not have done or omitted, it 
was liable to plaintiffs for the loss 
resulting from its failure to act. 
Carr v. Maine Cent. R. Co., 78 N. H. 
502, 102 A 532. 

60. See Physicians and Surgeons 
[80 Cye 1574 et seq]. : 

61. Glanzer v. Shepard, 233 N. Y. 
236, 185 NE 275, 23 ALR 1425. 

[a] Excessive payment by pur- 
chaser in reliance on report.—Plain- 
tiffs bought a number of bags of 
beans which were to be paid for in 
accordance with weight sheets certi- 
fied by public weighers. The seller 
employed defendants, who were en- 
gaged in business as public weighers, 
to make a return of the weight and 
furnish plaintiff with a copy. De- 
fendants certified the weight and 
were paid for the service by the 
seller, and plaintiffs paid the seller 
in accordance with the weight certi- 
fied. Subsequently it was discovered 
that the weight was several thousand 
pounds less than the weight certified 
in defendants’ return. It was held 
that plaintiffs were entitled to re- 
cover from defendants the amount 
which they had overpaid in reliance 
on defendants’ return. Glanzer v. 
Shepard, 233 N. Y. 286, 241, 135 NE 
275, 23 ALR 1425 (‘We state the de- 
fendants’ obligation, therefore, in 


664 [45 C.J] 


perts who undertake to appraise real estate for 
mortgage purposes may be held lable for negli- 
gently making an excessive appraisal.°? 
been held that a person who acts upon a false rep- 


NEGLIGENCE 


It has also 
be false.** 


resentation made for the purpose of inducing him 


[§ 33] A. In General. 


terms, not of contract merely, but of 
duty. Other forms of statement are 
possible. They involve, at most, a 
change of emphasis. We may say 
here, if we please, a phase or an ex- 
tension oi the rule in Lawrence v. 
Fox (20 N. Y. 268). as amplified re- 
cently in Seaver v. Ransom (224 N. 
Y. 233,120 NE.639, 2 ALR 1187). If 
we fix our gaze upon that aspect, we 
shall stress the element of contract, 
and treat the defendant's promise as 
embracing the rendition of a service, 
which though ordered and paid for 
by one, was either wholly or in part 
for the benefit of another (DeCicco 
v. Schweizer, 221 N. Y. 431,°117 NE 
807, URAI918E 1004, AnnCas1918C 
816: St. Mark’s Church v. Teed, 120 
N. ¥. 583, 24 NE 1044). We may find 
analogies again in the _ decisions 
which treat the sender of a telegram 
as the agent of the recipient (W olfs= 
kehl v. Western Union Tel. Co., 46 
Hun 542; Miltiken v. Western Union 
Tel. Co., 110 N. Y. 403, 18 NE 251, 1 
LRA 281). These other methods of 
approach arrive at the same goal, 
though the paths may seem at times 
to be artificial or circuitous. We 
have preferred to reach the goal more 
simply. The defendants, acting, not 
casually nor as mere servants, but in 
the pursuit of an independent calling, 
weighed and certified at the order of 
one with the very end and aim of 
shaping the conduct of another. Dili- 
gence was owing, not only to him 
who ordered, but to him also who 
aa Gonn vy. Willson, 39 Ch. D. 39. 

{a] Tlustration—The owner of 
property, desiring to obtain a loan 
thereon, applied to plaintiff's solic- 
itors, who informed him that he must 
have a valuation made of the prop- 
erty. The owner consulted defend- 
ants and asked them to make a valua- 
tion, and they inspected the premises 
and wrote to plaintiff’s solicitors a 
letter informing them that they val- 
ued the property at a certain amount. 
Subsequently, their attention being 
specifically called to the purpose for 
which the valuation was made, they 
stated to the solicitors that the valu- 
ation was a moderate one and was 
not made in favor of the borrower. 
In reliance on such valuation and 
representation of defendants, plain- 
tiff made a loan to the owner of the 
property, on security of a mortgage 
thereon, and on default in payment 
the value of property proved insuf- 
ficient to satisfy the mortgage which 
was for approximately two thirds of 
the valuation placed on the property 
by defendants. It was held that de- 
fendants were liable to plaintiff for 
the loss sustained. Cann v. Willson, 
39 Ch. D. 39, 43 (‘the Defendants 
stood with regard to the Plaintiff— 
quite apart from any question of 
there being a contract or not in the 
peculiar circumstances of this case— 
in the position of being under an ob- 
ligation or duty towards him; and 
then, I think, they failed negligently 
by their gross negligence to dis- 
charge that obligation’). 

63. Maxwell Ice Co, v. Brackett, 
80 N. H. 286, 116 A 34 (stating that 
such is the rule ‘‘in this state’’). 

[a] Sale.-—A purchaser of an en- 


In the civil law there are 
three degrees of fault or neglect; Lata culpa, gross 
fault or neglect; levis culpa, ordinary fault or neg- 
lect; levissima eulpa, slight fault or neglect ;** and 
the theory that there are three degrees of negli- 


III. DEGREES OF NEGLIGENCE 


gence described by the term ‘‘slight,’’ ‘‘ordinary,’’ 
and ‘‘gross,’’ was introduced into the common law 
from some of the commentators on the Roman law.® 
In some jurisdictions the division of negligence into 


degrees is still 


gine who acted upon a false repre- 
sentation of the seller that a forty- 
five horse power engine would do the 
work, when 
engine was necessary, made for the 
purpose of inducing him to purchase 
the engine, may recover the damages 
he sustained in an action of negli- 
gence, when the seller ought to have 
known that his statement was false. 
Maxwell Ice Co. v. Brackett, 80 N. H. 
236, 116 A 34, 

64. Webber vy. Tracy Bank, 66 Cal. 
A. 29, 225 P41; Brand v. Schenec- 
tady,, iete;,, RAGo. 8 Barb, .GNisy.) 368. 
See also Culpa 17.C. J. p 393. 

65. The Steamboat New World v. 
King, 16 How. (U. 8S.) 469, 14 L. ed. 
1019. 

66. Cal.—Walther v. Southern Pac. 
Co., 159 Cal. 769, 116 P 51, 37 LRANS 
235; Schmidt y. Pursell, 47 Cal. A. 
440, 190 P 846; Helme y. Great West- 
ern Milling Co., 43 Cal. A. 416, 185 P 
510 (under statute relating to master 
and servant). 

Fla.—Florida Cent., ete., R. Co. v. 

Foxworth, “41 Pla. 1,.. 25" Si¥338, 179 
AmSR 149; Florida Southern R. Co. 
v. Hirst, 30 Fla. 1, 11.8 506, 32 AmSR 
17, 16 LRA 6381. 
-Ga.—Southern R. Co. v. Davis, 132 
Ga. 812, 65 SE 131; Brown Store Co. 
v. Chattahoochee Lumber Co., 121 Ga. 
809, 49 SH 839; Insurance Co, of 
North America v. Leader, 121 Ga. 
260, 48 SE 972;-Peavy v. Peavy# 36 
Ga. A. 202, 136 SE 96; Harris. v. Reid, 
30 Ga. A. 187, 117 SE 256. 

Ky.—Louisville, ete, R, Co. v. 
Brown, 186 Ky. 435, 217 SW 686; 
Chesapeake, ete., R. Co. v. John, 155 
Ky. 264, 159 SW 822, 50 LRANS 853; 
Louisville, etc., R. Co. v. Allnutt, 150 
Ky. 831, 151 SW 14; Cincinnati, etc., 
R. Co. v. Evans, 129 Ky. 152, 110 SW 
844, 338 KyL 596; Pendley v. Illinois 
Cent, R:, Co., 92.SW-.1,.28, Kyl. 1324; 
Illinois Cent, R. Co. v. Cane, 90 SW 
1061, 28 KyL 1018; Clarke v. Louis- 
ville, etc., R. Co., 101 Ky. 34, 39 SW 
840, 18 KyL 1082, 36 LRA 123; Louis- 


vie. etc., R. Co. yv. McCoy, 81) Ky. 
403. 
Mass.—Young v. Worcester, 253 


Mass. 481, 149 NE 204; Burke v. Cook, 
246 Mass. 518, 141 NE 585; Altman v. 
Aronson, 231 Mass. 588, 121 NE 505, 
4 ALR 1185; Massaletti v. Fitzroy, 
228 Mass. 487, 118 NE 168, AnnCas 
1918B 1088; Lanci v. Boston El. R. 
Co., 197 Mass. 32, 83 NE 1; Galbraith 
v. West End St. R. Co., 165 Mass. 572, 
43 NE 501. 

Mich.—Peo. v. Campbell, 237 *Tich. 
424, 212 NW 97; Halloran v. Michigan 
R. Co., 197 Mich. 308, 168 NW 1009; 
Strong v. Grand Trunk Western R. 
Co., 156 Mich. 66, 120 NW 683. 

Miss.—Rhymes v. Jackson Electric 
R.,,) etc.,):€o,,.85 Miss.;.140;,.3%..S 708. 

Mont.—Liston v. Reynolds, 69 
Mont. 480, 223 P 507 (under statute). 

N. Y.—Halsted v, Postal Tel. Cable 
Co., 193 N. Y. 298, 85 NE 1078, 127 
AmSR 952, 19 LRANS 1021; Lyons 
First Nat. Bank y. Ocean Nat. Bank, 
60 N. Y. 278, 19 AmR 181; Cattarau- 
gus Cutlery Co. v. Buffalo, ete, R. 
Co., 24 App. Div. 267, 48 NYS 451; 
Krivitsky & Cohen, Ine. v. Western 
Union Tel, Co., Ine.,, 129 Mise, 431, 
221 NYS 525; Gurney v. Grand Trunk 
R, Co., 14 NYS 321. [aff 133 N. Y. 638 


in fact a much larger | 


188 39-33 a 


to change his position may recover the’ damages 
he sustains in an action of negligenee when the 
maker of the statement ought to have known it to 


recognized,®® at least in certain 


mem, 34 NE 512 mem]. But see New 
York cases infra notes 77, 78. 

N. D.—Farmers’ Mercantile Co. v. 
Northern “Pac’ Ri Co, 2teNseDe 802. 
146 NW 550. 

Okl.—Missouri, ete, R, Co. v. 
cia a 76 Okl. 146, 184 P 452, 7 ALR 

Or.—Cederson vy. Oregon heey, 
Co., 38 Or. 343, 62 P 637, 63 P 

Pa.—Cody v. Venzie, 263 Pa. 541, 
107 A 383. 

S. C—Lee vy. Northwestern R. Co., 
89 S. C. 274, 71 SE 840; Thomasson 
Pe ae RCo. 7228S: /O.1 oles 

S. D.—Lothian v. Western Union 
Tel. Co., 25 S. D. 819, 126 NW 621. 

Tex.—Dillon v. Stewart, (Civ. A.) 
180 SW 648; Northern Texas Tract. 
Co. v. Peterman, (Civ. A.) 80 SW 535. 

Wash.—Saxe y. Terry, 140 Wash. 
503, 250. P27. 

Wis.—Bentson v. Brown, 191 Wis. 
460, 211 NW 132; Bentson y. Brown, 
186. Wis. 629, 203 NW 380, 38 ALR 
1417; Pinoza y. Northern Chair Co, 
152 Wis. 473, 140 NW 84; Willard v. 
Chicago, etc., R. Co; 150 Wis. 234, 
136 NW 646; Barlow vy. Foster, 149 
Wis. 613, 136 NW 822; Astin v. Chi- 
cago, etc., R, Co., 143 Wis. 477, 128 
NW 265, 31 LRANS 158; Watermolen 
v. Fox River Electric R., ete., Co., 110 
Wis. 153, 85 NW 663; Lockwood v. 
Belle City St. R. Co., 92 Wis. 97, 65 
NW_ 866; Ward y. Milwaukee, etc., 
R. Co., 29 Wis. 144; Dreher v. Fitch— 
burg, 22 Wis. 675, 99 AmD 91. 

Can.—German y. Ottawa, 56 Can. 
S. C. 80, 39 DomLR 669 [dism app 
39 Ont. L. 176, 34 DomLR 632 (al- 


ete., 
763. 


lowing app 11 OntWN 331)]; Kings- 
Cc. 46. 


ton v. Drennan, 27 Can. §, 
N. S.—Donaldson y. Acadia Sugar 
anne. Co., 48 N. S. 451, 21 DomLR 


Ont.—Carlisle v. Grand Trunk R 
Co.,, 25 Ont. L. 372, 20 OntwWR 860, 
1 DomLR 1380; Inee vy. Toronto, 27 
Ont. A. 410 [app dism 31 Can. See. 
323]; Fitzgerald v. Grand Trunk R. 
Co.,\ 4, Omt; Ax” 6.01 (disapproving dis- 
tinction between degrees); McAfee y. 


‘Deseronto, 15 OntWN 98; McMillan 


Vv. Agee te Gat A 357; Gauthier 
Vv. Caledonia, ntWN 171, 19 
LR, 879. a 

See Diamond State Iron Co. v. 
Giles, 12 Del. 557, 564, 11 A 189 
(“Negligence is sometimes classified 
as gross negligence, ordinary negli- 
gence and slight negligence; but this 
classification only indicates that 
under the special circumstances 
great care and caution are required, 
or only ordinary care or only slight 
eare. If the care demanded is not 
exercised, the case is one of negli- 
gence; and a legal liability is made 
out when the failure is-shown’). 

“There are degrees of negligence, 
such as slight and gross.” Cederson 
v. Oregon R., etc., Co., 38 Or. 343, 370, 
62 P 687, 638 P 763. 

“Irrespective of the decisions of 
other jurisdictions the courts of this. 
state have uniformly recognzied a 
distinction — between ordinary and 
gross negligence.” Weld v. Postal 
Tel.-Cablé Co., 210 N. Y. 59, 103° NE 
LS) sw ees in 

[a] “The basic feature of our sys- 
tem was established in the earlier 


$e 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 33] 


classes of actions.*? 


tract exempting it from lability 


or on the ground of negligence of the person seeking - 
to recover ;"1 where a servant injured through negli- 
gence of a fellow servant seeks to hold the master 
liable for his injury;‘? where a servant injured in 
the course of his employment seeks to enforce his 


days of the court, as indicated by the 
opinion of Whiton, C. J., in Richards 
v. Sperry, 2 Wis. 216. The minor 
features were soon fully developed 
and there has been little or no change 
for over half a century other than 
by legislative interference in excep- 
tional situations. In the whole, it 
forms a plain, consistent, definite, 
just’ system, one easily to be under- 
stood by professional minds of ordi- 
nary training, and one readily ap- 
plicable, when fairly explained by the 
trained judicial mind, by the ordinary 
juries of the country to the various 
situations liable to arise calling 
therefor. By such definite system, 
resting on a broad, sensible founda- 
tion and rising harmoniously to the 
finality of minor details, enabling 
courts to be guided, in the main, by 
principles instead of mere precedents; 
justice is capable of being adminis- 


tered on the basis of law as a science- 


instead of its drifting into confusion 
and taking on the cast of results of 
arbitration by courts. The system 
has been so long established that, 
paying due regard for the doctrine 
of stare decisis, as a binding limita- 
tion upon judicial changes of settled 
law, the court could not now materi- 
ally disturb it without, in effect, en- 
ecroaching upon a field reserved by 
the constitution for legislative ac- 
tivity. The basis principle above re- 
ferred to is that there are three de- 
grees of negligence, viz., slight, ordi- 
nary, and gross.” Astin v. Chicago, 
etce., R. Co., 143 Wis. 477, 482, 128 
SW 265, 31 LRANS 158. 

' [—b] “Bwo degrees of negligence 
are now recognized in this state: 
ordinary negligence or the failure to 
exercise that care which ordinarily 
prudent persons would exercise under 
like or similar circumstances, and 
gross negligence, which is the ab- 
sence of slight care.” Louisville, 
-etc., R. Co. v.. Brown, 186 Ky. 435, 
437, 217 SW 686. . 

67. Ex p. Priester, 212 Ala. 271, 
102 S 376 [rev 20 Ala. A. 388, 102 S 
372]; Chesapeake, etc., R. Co. v. Mar- 
cum, 136 Ky. 245, 124 SW 293; Poling 
vy. Ohio River R. Co., 38 W. Va. 645, 


18 SE 782, 24 LRA 215. And see 

cases supra note 66. ‘3 
[a] Master and servant. — “The 

court’s instructions . placed a 


higher degree of care upon appel- 
lant’s foreman in charge of the car 
than the law authorized. They made 
appellant liable for the ordinary 
negligence of its foreman, when, un- 
der the facts of the case at bar, it 
was only liable for the gross negli- 
gence of its foreman in charge.” 
Chesapeake, etc., R. Co. v. Marcum, 
136 Ky. 245, 249, 124 SW 293. 

{[b] Carriers; licensees and tres- 
passers.— ‘This broad and simple 
Classification is, with us, still re- 
garded as useful and convenient in 
two or more classes of cases. The 
terms ‘utmost care’ and ‘slightest 
negligence,’ ‘slight care’ and ‘gross 
negligence,’ are still applied, espe- 
‘cially in two classes of cases: The 
former, to common carriers of pas- 
sengers. ... The latter, to voluntary 
licensees and trespassers.”’ Poling v. 
Ohio River R. Co., 38 W. Va. 645, 661, 
18 SE 782, 24 LRA 215, < 

{[c] Welegraph cases.—‘‘According 
to the law enforced in the federal 


The distinction between de- 
grees of negligence is regarded as more important 
where the duty alleged to have been violated arose 
out of contract, as in the case of contracts of bail- 
ment®® or carriage ;®® where the party sought to be 
charged seeks to avoid liability by invoking a con- 
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gence.” 
for negligence’? 


[45 C.J.] 665 


common-law remedy against his master instead of 
his remedy ‘under the Workmen’s Compensation 
Act;** where the injured party seeks to recover 
punitive or exemplary damages;™* or where it is 
sought to hold one criminally liable for his negli- 
There is, however, considerable authority 
for the view that a division of negligence into de- 
_ grees serves nod useful purpose’® but, on the con- 
trary, tends to confusion and uneertainty,’” and 
that in the ordinary action based on negligence no 
degrees. of negligence should be recognized,’® but 
if plaintiff has exercised ordinary care and defend- 


courts petitioner, plaintiff, was bound| 187, 1 LRANS 674, 3 AnnCas 42. 


by the company’s regulation—whether 
he was aware of it or not (Western 
Union Tel, Co. v. Esteve, 256 U. S. 
566, 41 SCt 584, 65 L. ed. 1094)—that 
in the case of unrepeated messages it 
assumed no _ liability beyond the 
amount received for sending the 
same, unless, indeed, it be shown that 
the failure to transmit correctly was 
due to the willful misconduct of the 
company or to its gross negligence 
(Primrose vy. Western Union, 154 U. 
S. 1, 14"SCt 1098, 38 Li. ed: 883). This 
court, outside the field of inquiry 
brought under consideration by the 
case at hand, has proceeded upon the 
idea that the word ‘gross,’ when used 
in connection with ‘negligence,’ im- 
plies nothing more than simple neg- 
ligence (Stringer v. Alabama Mineral 
R. Co., 99 Ala. 397, 13 S 75; Alabama 
Great Southern R. Co. v. Hall, 105 
Ala. 607, 17 S 176), that gross neg- 
ligence is nothing more than negli- 
gence with the addition of a vituper- 
ative epithet (McPheeters y. Hanni- 
bal, etc., R. Co., 45 Mo. 26); but, in 
view of the federal decisions referred 
to, it is clear that we must in cases 
of this peculiar character adopt an- 
other definition, as other courts have 
done.” Ex p. Priester, 212 Ala, 271, 
2738, 102 S 3876 [rev 20 Ala. A. 388, 
102. S 372]. 


68. See Bailments §§ 57-66. 
.69. See Carriers §§ 1294-1299. 
70. See Carriers § 198; Telegraphs 


and Telephones [87 Cyc 1684-1687]. 


71. See Fire Insurance § 443. 

72. See Master and Servant § 650. 

73. See Workmen’s Compensation 
Acts § 153. 

74. See Damages §§ 273-277, 284. 

75. Negligent homicide see Homi- 


Cide § 141. 

76. The Steamboat New World v. 
King, 16 How. (U. 8S.) 469, 14 L. ed. 
1019; Oregon Co. v. Roe, 176 Fed. 715, 
100 CCA 269; Dickerson vy. Connecti- 
cut Co., 98 Conn. 87, 89,118 A 518; 


Chicago, etc., R. Co. v.. Hamler, 215 
Il). 525, 5386, 74 NE 705, 106 AmSR 
UST J UR AINS 674,13.) AnNCaS. pa 2e 


Missouri Pac. R, Co. v. Walters, 78 
Kan. 39, 96 P 346, 

“The three degrees cannot be dis- 
tinguished so as to make this classi- 
fication a practical one.’’ Dickerson 
v. Connecticut Co., supra. 

‘It is clear that negligence cannot 
be divided into slight, ordinary and 
gross by definite lines, so that a jury 
may understand the limits of each 
and assign each case to its own de- 
partrient.”’” Chicago, -etc., R.; Co. v. 
Hamler, supra [quot Edwall vy. Chi- 
cago, etc., R. Co., 208 Ill. A. 489, 500]. 

[a] “Such refinements can have 
no useful place in the practical ad- 
ministration of justice. Negligence 
cannot be divided into three compart- 


ments by mathematical lines. Ordi- 
nary jurors, before whom, except in 
cases in admiralty, actions grounded 
on negligence are always tried, are 


quite incapable of understanding 
such refinements.” 1 Thompson Neg], 
18. 
: 77. U. S.—The Steamboat New 
World v. King, 16 How. 469, 14 L. ed. 
1019. 
Conn, — Dickerson v. Connecticut 


Co., 98 Conn. 87, 118 A 518. 
Ill.—Chicago, etc., R. Co. v, Ham- 
ler, 215 Ill. 525, 74 NE 705, 106 AmSR 


| gence 


Me.—Raymond y. Portiand R. Co., 
100 Me. 529, 62 A 602, 3 LRANS 94. 

Minn. — Lauritsen v. American 
Bridge Co., 87 Minn, 518, 92 NW 475. 

Nebr.—Culbertson v. Holliday, 50 
Nebr. 229, 69 NW 853. 4 

N. Y.—Perkins vy. New York Cent. 
R. Co., 24_N. Y. 196, 82 AmD 281. But 
see New York cases supra note 66. 

. C.—McAdoo v. Richmond, etc., 
R. Co., 105 N. C. 140, 11 SE 316. 

See Southcott v. Montreal SS. Co., 
6 Newfoundl. 273 (“there would ap- 
pear to be a somewhat perplexing 
distinction between negligence and 
gross negligence’’). 

“We are inclined to agree with the 
great weight of judicial opinion that 
the attempt to divide negligence, or - 
its opposite due care, into degrees, 
will often lead to confusion and un- 
certainty.” Raymond y. Portland R. 
Co., 100 Me. 529, 535; 62 A 602, °3 
LRANS 94. 

[a] “Such subtleties tend to ob- 
scure, rather than illuminate, the 
practical questions to be determined, 
and are usually avoided by the courts 
of this country.’ Lauritsen v. Amer- 
ican Bridge Co., 87 Minn. 518, 522, 92 
NW. 475. 

78. U. S.—Milwaukee, ete., R. Co. 
v. Arms, 91 U. S. 489, 23 Li ed. 374; 
New York Cent. R. Co. v. Lockwood, 
17. Wall. 357, 21 Li ed: 627: The 
Steamboat New World v. King, 16 
How. 469, 14 L. ed. 1019; Philadel- 
phia, etc., R. Co. v. Derby, 14 How. 
468, 14 L. ed. 502; Oregon Co. v. Roe, 
176 Fed. 715, 100 CCA 269; Kelly v. 
Malott, 135 Fed. 74, 67 CCA 548; Pur- 


| ple v. Union Pac. R. Co., 114 Fed. 123, 


51 CCA 564, 57 LRA 700. 

Ala.——Ex’ p!) Priester, 2112" Ala. °274, 
102 S 376 [rev 20 Ala. A. 388, 102 S 
372]; Stringer v. Alabama Mineral R. 
Goi 99" Alar Bete ta. S275 

Ark.—St. Louis, ete, R. Co. 
Stamps, 84 Ark, 241, 104 Sw 1114. 

Colo.—Denver, ete., R. Co. v. Peter- 
son, 30 Colo. 77, 69 P 578, 97 AmSR 
76; Denver, etc., R. Co. v. Spencer, 25 
Colo, 9, 52 P_ 211; Denver Tramway 
Co. v. Reid, 22 Colo. 349, 45 P 378, 
Compare Wall v: Cameron, 6 Colo. 
275, 277 (where the court referred to 
“a case of ordinary negligence as dis- 
tinguished from gross negligence’). 

Conn.—Dickerson v. Connecticut 
Co., 98 Conn. 37) VWs AN 513s 
aie C.—Atchison v. Wills, 21 App. 

Ill.—Chicago, etce., R. Co. v. Ham- 
ler, 215 Ill.525, 74 NE 705, 106 AmSR 
187, 1 LRANS 674, 3 AnnCas 42; EKd- 
wall y. Chicago, ete, R. Co., 208 Tll. 
A. 489. Compare Belt R. Co. v. Be- 
nicki, 102 Tll. A. 642, 646 (“There are 
degrees of negligence, as there are of 
care, but the words slight negligence, 
ordinary negligence and gross negli- 
are each descriptive of an 
omission, a neglect, without intention 
to do harm’’). 

Ind.—Union Tract. Co. v. Berry, 188 
Ind. 514, 121 NE 655, 124 NE 737, 32 
ALR 1171; Bedford, ete, R. Co. v. 
Rainbolt, 99 Ind. 551; Louisville, ete., 
R. Co. v. Shanks, 94 Ind, 598; Van- 
dalia_R. Co. v. Clem, 49 Ind. A. 94, 
96 NE 789. 3 

Iowa.—Denny Vv. Chicago, etc., R. 
Co., 150 Iowa 460, 130 NW 363; Sher- 
wood v. Home Sav. Bank, 131 Iowa 
528, 109 NW 9; Hutcheis v, Cedar 
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ant has failed to exercise the care demanded of him 
under the circumstances, there is actionable or cul- 
pable negligence which will justify a recovery of 
damages resulting therefrom, and it makes no differ- 
ence in the liability by what name the negligence 
This is true, even though degrees 
of eare are recognized,®° for whatever the degree 
of care required in the particular case, failure to 
exercise that degree of care is simply negligence.** 


is designated.’® 


NEGLIGENCE 


Statutory degrees. In some states degrees of neg- 


Rapids, etc., R. Co., 128 Iowa 279, 103 
NW 779. 

Kan.—Kennedy v. Atchison, etc., R. 
Coy. 104 Kans.129, 13685) 179 P sts; 
Missouri Pac. R. Co. v. Walters, 78 
Kan, 39, 96 P 346. 

Me.—Raymond vy. Portland R. Co., 
100 Me, 529, 62 A 602, 3 LRANS 94; 
Caven v. Bodwell Granite Co., 99 Me. 
278, 59 A 285. 

Md.—Schermer y..Neurath, 54 Md. 
491, 39 AmR 397. 


Minn.—Campbell v. Duluth, etc., R. 


Co., 107 Minn. 358, 120 NW 3875, 22 
LRANS 190. 

Mo.—Young v. St. CLC. picky. 
Co., 227 Mo. 307, 127 SW 19; Magrane 
v. St. Louis, etc., R. Co., 183 Mo. 119, 
81 SW 1158; Reed vy. Western Union 
Tel. Co., 135 Mo. 661, 37 SW 904, 58 
AmSR 609, 34 LRA 492; McPheeters 
v: Hannibal, etc., R. Co., 45 Mo. 22; 
. Reeves v. Lutz, 179 Mo. A. 61, 162 SW 
280, 284; Rattan v. Central Blectric 
R. Co., 120 Mo. A. 270, 96 SW 735. 

Nebr.—Culbertson v. Holliday, 50 
Nebr. 229, 69 NW 858; Atchison, -etc., 
R. Co. v. Washburn, 5 Nebr, 117. 

N. M.—Thayer v. Denver, etc., R. 
Co., 21 N. M. 330, 154 P 691. 

N. Y.—Perkins v. New York Cent. 
R,_ .G0,,..24 .N. 1. ¥-) 196,82. AmD | 2813 
German-American Ins. Co. v. Stan- 
ard Gaslight Co., 67 App. Div. 539, 73 
NYS 973 [aff 174 N. Y. 508 mem, 66 
NE 1109 mem]. But see New York 
cases supra note 66. f 

N. C.—Pickens County v. Jennings, 
181 N. GC. 393, 107 SE 312; McAdoo v: 
Richmond, etc., R. Co., 105 N. C. 140, 
11 SE 316. 

R. I.—Leonard v. Bartle, 185 A 853, 
854 [cit Cyc]. : 

Tenn.—Mariner vy. Smith, 5 Heisk. 
203. 

vVt.—McAndrews v. Leonard, 99 Vt. 
512, 184 A710. 

Eng.—Grill v. General Iron Screw 
Gollier, Wo. dtd.) ik. oC. 1B) 6005 14 
ERC 680 [aff L. R. 3 C. P. 476]; Beal 
vy. South Devon R. Co., 3 H. & C. 337, 
159. Reprint 560; Wilson v. Brett, 11 
M. & W. 118, 152 Reprint 737; Wyld 
v. Piekford, 8 M. & W, 460, 151 Re- 
print 1113. 

“The words ‘gross,’ ‘reckless,’ when 
applied to ‘negligence,’ per se have 
no legal significance which import 
other than simple .negligence or a 
want of due care.” Stringer v. Ala- 
bama Mineral R. Co., 99 Ala. 397, 
410, 18 S. 75. " 

“The distinction between negligence 
and gross negligence, carelessness and 
gross carelessness, is to a great ex- 
tent merely verbal; it is simply neg- 
ligence with a strong adjective of 
qualification or description, There 
can be, legally speaking, no degrees 
of negligence on the part of the de- 
fendant, any more than there can 
be cegrees of due care on the part 
of the plaintiff; for, in respect to the 
same transaction, the presence of the 
one element of conduct implies the 
absence of the other. Any negligence 
therefore which is legally sufficient 
to charge the defendant with liabil- 
ity, is, ina legal sense, gross negli- 
gence; and the question whether the 
defendant is to be charged therewith, 
as being a question of fact, must de- 
pend upon the circumstances of the 
Atchison v. Wills, 21 App. (D. 


Louis, 


ease.” 
C.) 548, 561. 
[a] “Our decisions recognize but 


two grades of negligence, if inileed 


one strictly and technically speaking 
can be regarded as negligence. There 
is simple negligence, or want of due 
care, which, when it is the proximate 
cause of injury, will support an ac- 
tion and authorize a recovery, the 
party injured, not: being guilty of 
contributory negligence. 
may be such reckless or wanton dis- 
regard of probable consequence, 
known to the person guilty of the 
wrong, or under circumstances that 
knowledge of the probable conse- 
quences of his wrong doing will be 
imputed to the wrongdoer, as to be 
the equivalent of a willful and in- 
tentional injury, or there may be a 
negligent omission of preventive ef- 
fort, after knowledge of danger. 
Proof of the latter character of neg- 
ligence, will authorize a recovery al- 
though the party injured may have 
been guilty of contributory negli- 
gence, unless the contributory negli- 
gence on his part is of the same char- 
acter as that of which the defendant 
was guilty, in which event, he would 
not be entitled to a verdict.” Stringer 
v. Alabama Mineral R. Co., 99 Ala. 
397,, 410, 13).S) 2b, 

[b] “he current of authority has, 
with practical unanimity, discarded 
this classification, and concluded that 
‘such refinements can have no useful 
place in the practical administration 
of justice.’ We have never attempted 
to make this division of.degrees of 
care; on the contrary, we have ex- 
pressly disapproved of it.” Dicker- 
son v, Connecticut Co., 98 Conn. 87, 
89, 118 A 518. < 

[c] “After long experience the old 
classification has-been dropped as 
useless by the common consent of 
practical lawyers and practical 
judges, and the doctrine may as well 
be taken out of the law governing 
personal-injury cases here and now.” 
Missouri Pac. R. Co. v. Walsers, 78 
Kan. 39, 41, 96 P 346 (disapproving 
earlier cases recognizing the classifi- 
eation). 

[d] “The actionable character of 
negligence is not dependent upon its 
‘degree,’ and the ancient differentia- 
tion into ‘gross,’ ‘ordinary,’ and 
‘slight’ has come to mean little more 


than a matter of comparative em-. 


phasis in the discussion of testi- 
mony.” Denny v. Chicago, ete. R. 
150 Iowa 460, 464, 130 NW 38638. 

{e] “In the absence of statutory 
standards of negligence the courts of 
Kansas have generally 
classification of negligence into the 
degrees of slight, ordinary and gross, 
and have held that in each case the 
true measure is due care; that is, the 
care and diligence proportionate to 
the risk and which the peculiar cir- 
cumstances of the case demand.’ 
Jones v. Atchison, ete., R. Co., 98 Kan. 
133,136,157 P 399. 

79. U. S.—Briggs v. Spaulding, 141 
US 152; Lt SCto24, 2b tun 6G: 662° 
New York Cent, R. Co. vy. Lockwood, 
17 Wall, 357,.21 Li. ed. 627. 

Ark.—St. Louis, ete, R. Co. 
Stamps, 84 Ark. 241, 104 SW 1114. 

Ill.—Chicago, ete., R. Co. v. Ham- 
ler, 215 Ill. 525, 74 NE 705, 106 AmSR 
187, 1 LRANS 674, 3 AnnCas 42; Had- 
wall: v.. Chicago, Jete, wR. Co. 208 aii). 
A. 489, 

Iowa,—Frederick v. Western Union 
oh Co., 189 Iowa 13388, 1340, 179 NW 


Vs 


Then there. 


negligence. 


ignored the. 
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ligence are established or recognized by statute,®* 
and such statutes must he assumed to refer to the 
civil law classification,’* even though the courts of 
the particular state do not recognize the classifi- 
cation of negligence into degrees in the absence 
of statutory standards.** 

[§ 34] B. Slight Negligence. 
-the want of, or failure to exercise, great or extraor- 
dinary care and diligence®® or great or extraordinary 


Slight negligence is 


Nebr.—Atchison, etc, 
Washburn, 5 Nebr. 117. 

“It is true that gross negligence 
is not a distinct cause of action, and 
is but a degree of negligence, and 
that negligence without reference to 
degree is the basis’ of the right to 
recover.” Frederick v. Western 
Union Tel, Co., supra. 


RE. Con awe 


ages Degrees of care see infra §§ 
ouU— - 
81. Briggs v. Spaulding, 141 U. 8S. 


132, 11 SCt 924, 35 L. ed. 662; Preston 
v.. Prather, 137:\U. S. 604, 11 SCt 162), 
34 L. ed. 788; New York Cent. R. Co. 
v. Lockwood, 17 Wall. (U. S.) 357, 21 
L. ed. 627; Western Union Tel. Co. 
v. Catlett, 177 Fed. 71, 74, 100 CCA 
489; Young, v. St. Louis, etc., R. Co., 
227 Mo. 307, 332, 127. SW.19. 

“While the law imposes different 
degrees of care, based upon the rela- 
tions existing between the parties, it 
adjudges that any injury resulting 
from a failure to observe such de- 
gree of care constitutes actionable 
The degree of negli- 
gence, if it be possible to define it, 
is of no import in fixing the liability. 
It may be of importance in fixing 
the character and quantum of dam- 
ages to be awarded.” Western Union 
Tel. Co. v. Catlett, supra. 

“We do not recognize degrees of 


negligence and whilst the terms 
‘wanton, willful and reckless’ are 
sometimes used in characterizing 


conduct yet, after all is said, the law 
applies only the word ‘negligent.’ 
Negligence is a failure to perform a 
duty. The law recognizes degrees in 
care, very high care and ordinary 
care, but the failure to exercise the 
highest degree of care required is 
only negligence, whilst failure to ex- 
ercise ordinary care is also negli- 
gence, neither more nor less. Lia- 
bility attaches from the failure to 
exercise the care required by the law 
—negligence—but when the liability 
is established, the character of the 
defendant’s conduct, whether merely 
inattentive, or willful, wanton or 


reckless, is a fact that may be some- ' 


times considered in assessing the 
damages.” Young v. St. Louis, etc., 
R. Co., supra, : 

82. See statutory provisions, 

[a] Classification applicable to 
personal injuries.— Although the stat- 
utory definition of the degrees of 
negligence are phrased in terms of 
property, the same rules extend to 
cases of negligence resulting in per- 
sonal injury. Peavy v. Peavy, 36 
Ga, A. 202, 136 SE 96; Harris v. Reid 
30 Ga. 4 187, 117 SE 256. 7 

4 ones v. Atchison, etc., R, ® 
98 Kan. 133, 157 P 399, Paes 

84 Jones v. Atchison, etc., R, Col 
supra. ; 

85. Briggs v. Spaulding, 141 U.S. 
SZ aALES Ot O24 Sh ty We 662; ue 
York Cent. R. Co. v. Lockwood, 17 


Walt, CO. S:)) sot, 2 Hed. Meo. 
Hodgson y,. Dexter, 12 F. Cas. No. 
6,565, 1 Cranch'C. GC. 109 [afr 1 


Cranch 345, 2 L. ed. 130]; Southern 
R. Co. v. Davis, 132 Ga. 812, 65 SB 
131; East Tennessee, etc., R. Co. vy. 
Bridges, 92 Ga. 399, 17 SE 645; Chi- 
cago, etc., R. Co. v. Johnson, 103 Til. 
512; Wabash, ete., R. Co. v. Moran, 
13 Ill. A. 72; Union Pac. R. Co. v. 
Henry, 86 Kan. 565, 14 P12. 

[a] Statutory definition. — “Ex- 
traordinary diligence is that extreme 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


ial 


§§ 34-36] 


care ;®° the absence of that degree of care and vigi- 
lance which persons of extraordinary prudence and 
foresight are accustomed to use.** 
must be present and dominant in order for negli- 
It has been considered that 
slight negligence is not the same thing as slight want 
of ordinary eare,®® but is consistent with the exer- 
Accordingly, it is 
eonsidered that an injury caused by slight negli- 
gence of the person sought to be charged is damnum 
absque injuria,® unless the circumstances were such 
as to impose upon the person sought to be charged 
a duty of exercising more than ordinary care.°? 
There are no subdegrees of slight negligence.** 


gence to be slight.®§ 


eise of due® or ordinary®*! care. 


; [§ 35] C. Ordinary Negligence. 


NEGLIGENCE 


Inadvertence 


Ordinary negli- 


gence, or as it is sometimes termed, ‘‘common neg- 


care and caution which very prudent 
and thoughtful persons use in secur- 
ing and preserving their own prop- 
erty. The absence of such diligence 
is termed slight neglect.” Southern 
R. Go. v. Davis, 182 Ga. 812, 815, 65 
SE. 131 (quoting Civ. Code [1895] 
§ 2899). 

86. Chicago, etc., R. Co. v. Brown, 
44 Kan. 384, 24 P 497; Union Pac. R. 
Co. v. Henry, 36 Kan. 565, 14. P 1; 
McGrath v. Hudson River R. Co., 32 
Barb. (N. Y.) 144, 19 HowPr 211; 
Hackett v. Wisconsin Cent. R. Co., 
141 Wis. 464, 124 NW 1018. 

87. Astin v. Chicago, ete., R. Co., 
143 Wis. 477, 128 NW. 265, 31 LRANS 
158; Hackett v. Wisconsin Cent. R. 
Co., 141 Wis. 464, 124 NW _ 1018; 
Lockwood v. Belle City St. R. Co., 92 
Wis. 97, 65 NW 866; Krueger v. 
Bronson, 45 Wis. 198; Prideaux v. 
Mineral Point, 43 Wis. 513, 28 AmR 
558; Griffin v. Willow, 43 Wis. 509; 
Dreher v. Fitchburg, 22 Wis. 675, 99 
AmD 91. 

gs. Astin v. Chicago, etc., R. Co., 
143 Wis. 477, 128 NW 265, 31 LRANS 


158. : 
s9. Krueger v. Bronson, 45 Wis. 
198; Prideaux v. Mineral Point, 43 


Wis. 513, 28 AmR 558; Griffin v. Wil- 
low, 43 Wis. 509; Dreher v. Fitchburg, 
22 Wis. 675, 99 AmD 91. 

“Slight negligence and slight want 
of ordinary care are not convertible 
terms.” Van Dunk v. Chicago, etc., 
R. Co., 188 Wis. 476, 486, 206 NW 


852. 

{a]) Contra.—Hines v. Hvitt, 25 
Ga. A. 606, 103 SE 865 (to the effect 
that slight negligence of a person in- 
jured is taken to mean “a slight want 
of ordinary care’’). 

90. Chicago, ete. R. Co. v. Ran- 
dolph, 199 111. 126, 65 NE 142; Harvey 
v. Chicago, etce., R. Co., 116 Till. A. 
507; Wolff Mfg. Co. v. Wilson, 46 Ill. 
A. 381. 

91. Chicago, etc., R. Co. v.. Ran- 
dolph, 199 Ill. 126, 65 NE 142; Chi- 
cago City R. Co. v. Dinsmore, 162 [11. 
658, 44 NW 887; Lake Shore, etc, R. 
Co. v. Hessions, 150 Ill. 546, 37 NH 
905; Knickerbocker Ice Co, v. Leyda, 
128 Tll. A. 66; Malott v. Schlosser, 
119 Til. A. 259; Harvey v. Chicago, 
etc., R. Co:, 116 Ill. A. 507; Putney v. 
Keith, 98 Ill. A. 285; Wolff Mfg. Co. 
v. Wilson, 46 Ill. A. 381. 

92. Knickerbocker Ice Co. v. Ley- 
da, 128 Ill. A. 66; Putney v. Keith, 
98 Ill. A: 285; Peo. v. Campbell, 237 
Mich. 424, 429, 212 NW_97; Hackett 
v. Wisconsin Cent. R. Co., 141 Wis. 
464, 124 NW 1018. , 

“Slight negligence is. never action- 
able either in the civil or criminal 
law.” Peo. v. Campbell, supra. | 

Slight negligence “is characterized 
by such slight inadvertence that in 
ease of its being the fault of the 
injured ...the result is damnum 
absque injuria.’”’ Astin v., Chicago, 
etce., R. Co., 143 Wis. 477, 128 NW 265, 
31 LRANS 158. 

93.. Knickerbocker Ice Co, v. Ley- 
da, 128 Ill. A. 66; Putney v. Keith, 
98 Ill. A, 285. 


Care required of carriers of pas- 
sengers see Carriers §§ 1295-1300. 

94. Astin v. Chicago, etce., R. Co., 
ae Wis. 477, 128 NW 265, 31 LRANS 
95. Union Pac. R. Co. v. Henry, 
36 Kan. 565, 14 P 1. 

96. U.S —Brigegs v. Spaulding, 141 
U. S; 132;.11.SCt 924, 35 Li. ed- 662; 
New York Cent. R. Co. v. Lockwood, 
17 Wall. 357, 21 L. ed. 627. 

Ga.—Mosteller v. Rome, 141 Ga. 
140, 80 SE 655. 

Ill.—Chicago, ete., R. Co. v. John- 


son, 103 Ill. 512; Wabash, ete, R. 

Co. v. Moran, 13 Ill. A. 72. 
Iowa.—Kerns v. Chicago, ete., R. 

Co., 94 Iowa 121, 62 NW 692. 
Kan.—Chicago, ete, R. Co. vy. 


Fisher, 49 Kan. 460, 30 P 462; Chi- 
cago, etc., R. Co. v. Brown, 44 Kan. 
384, 24 P 497; Union Pac. R. Co. v. 
Henry, 36 Kan. 565, 14 P 1. 

Ky.—Burton Constr. Co. v.* Met- 
calfe, 162 Ky. 366, 172 SW 698; Car- 
ter Co. v. Cox, 159 Ky. 711, 169 SW 
472; Macon v. Paducah St. R. Co., 
110 Ky. 680, 62 SW 496, 23 KyL 46. 

Mich.—Tyler v. Nelson, 109 Mich. 
37, 66 NW 671, 

Nebr.—Toncray v. Dodge County, 
33 Nebr., 802, 51 NW 235. 

Oh.—Lake Shore, ete, R. Co. vy. 
Murphy, 50 Oh. St. 135, 33 NE 408. 

S. C.—Oliver v. Columbia, ete, R. 
Co., 65 S..C. 1, 43 SE 307. 

Wis.—Clemens v. State, 176 Wis. 
289, 185 NW 209, 21 ALR 1490; Astin 
v. Chicago, ete, R.. Co.,°> 143, Wis. 
477, 128 NW. 265, 31. LRANS 158% 
Hackett v. Wisconsin Cent. R. Co., 
141 Wis. 464, 124 NW 1018; Lockwood 
vo Belle City St.) R.jCo:, 92 \Wisi;,97, 
65 NW 866; Ward v. Milwaukee, etc., 
R. Co., 29 Wis. 144; Dreher v. Fitch- 
burg, 22 Wis. 675, 99 AmD 91. 

[a] Statutory definition. — “Ordi- 
nary diligence is that care which 
every prudent man takes of his own 
property of a similar nature. The 
absence of such diligence is termed 
neglect.” Southern R. Co..v. Davis, 
132 Ga. 812, 65 SEH 131 (quoting Civ. 
Code [1895] § 2898). 

97. Ordinary care defined and dis- 
cussed see infra §§ 51-82. 

98. Bentson y. Brown, 191 Wis. 
460, 211 NW 132; Lockwood v. Belle 
City. St.. R. Co., 92 Wis. 97, 65 NW 
866. 

99. Astin v. Chicago, ete, R. Co., 
143 Wis. 477, 128 NW 265, 31 LRANS 
158. 

Absence of intent as characteristic 


of negligence generally see supra 
Sieh. 

1. Peo. v. Adams, 289 Ill. 339, 124 
NE 575. 


2. \Astins wx Chicago, »éte.,,R..Coi, 
143 Wis. 477, 128 NW 265, 31 LRANS 
158. 

S Chicago, etc... Ra Co, vw» Lacey, 
78 Kan. 622, 97 P 1025; Illinois Cent. 
R. Co. v. Cane, 90 SW 1061, 28 KyL 
1018. 

4 U. S.—Briggs v. Spaulding, 141 
UpSobs2ndl SCty 924,530.41, ed: 662. 
New York Cent. R. Co. v. Lockwood, 
LE Weall. 387,221 is; eds 6270 4 


{45 C.d.] 667 


ligenece,’’?> is the want of ordinary care and -dili- 
gence,*® that is, such care and diligence as an ordi- 
narily prudent person would -.exercise under the 
same or similar circumstances.%7 
gence lies in the field of inadvertence,®? and in- 
advertence is one of its dominating characteristics.°? 
It merely denotes a negative quality in a person 
in attending to or discharging a duty. 
no subdegrees of ordinary negligence.” 

The term ‘‘negligence,’’ without any qualification, 
usually means ordinary negligence,? and it is used 
in this’ sense throughout the present article. - 

[§ 36] D. Gross Negligence. Gross negligence has 
been defined as the want or absence of or failure 
‘to exercise slight care or diligence;* the entire ab- 


Ordinary negli- 


There are 


Ala.—Ex p. Priester, 212 Ala. 271, 
aie 376 [rev 20 Ala. A. 388, 102 S 

Ark.—Memphis, etc., R. Co. v. San- 
ders, 43 Ark. 225. ? 

Cal.—Walther v. Southern Pace. Co., 
159. Cal. 769, 116. P 51, 87 LRANS 
235; Coit v. Western Union Tel. Co., 
130 Cal. 657, 638 P 83, 80 AmSR 153, 
53 LRA 678; Redington v. Pacific 
Postal Tel. Cable Co., 107 Cal. 317, 
40 P 482, 48 AmSR 132; Murdock v. 
ie 3 Cal. Unrep. Cas, 265, 24 P 

Conn.—Bennett v. New York, etc., 
R. Co., 57 Conn, 422, 18 A 668. 

Dak.—Whiting v. Chicago, ete. R. 
Co., 5 Dak. 90, 37 NW 222. 

Ga.—Peavy v. Peavy, 36 Ga. A. 
202, 136 SE 96. 

Ida.—Strong v, Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 830 LRANS 
409, AnnCas1912A 55. 

Ill.— Chicago, ete., R. Co. v. John- 
son, 103, Ill. 512; Michigan Cent. R. 
Co. v.. Carrow, 73 Ill. 348, 24 AmR 
248; Chicago, etc,, R. Co. v. Chap- 
man, 80 Ill. A. 504 [aff 133 Tll. 96, 
24 NE 417, 23 AmSR 587, 8 LRA 508]; 
Wabash, etc., R. Co. v. Moran, 13 111. 
A. 72; Chicago, ete., R. Co. v. Dough- 
erty, 12.11). Ay 181. 

Kan.—Jones v. Atchison, ete, R. 
Co., 98 Kan. 133,157 P 399; Un- 
ion Pac. R. Co. v.. Henry, 36 Kan. 
DGOy eee Pods) money Pa Cu ekts uO OLmy: 
Rollins, 5 Kan. 167. 

Ky.—Sistrunk v. Meisenheimer, 205 
Ky. 254, 265 SW 467; Louisville, 
ete., R, Co. v. Brown, 186 Ky. 435, 
217 SW 686; Nebo Coal Co. v. Barnett, 
167 Ky. 170, 180 SW 79; Burton 


‘Constr. Co. vy. Metcalfe, 162 Ky. 366, 


172 SW 698; Chesapeake, etc., R. Co. 
v. John, 155 Ky. 264, 159 SW 822, 50 
LRANS 853; Lexington R. Co, v. 
Johnson, 139 Ky. 328, 122 SW 830; 
Louisville, ete., R. Co. v. Smith, 135 
Ky. 462, 122 SW 806; Louisville, ete., 
R. Co. v. Roth, 130 Ky. 759, 114 SW 
264; Louisville, ete., R. Co. v. Kes- 
see, 103 SW 261, 31 KyL 617; Louis- 
ville St. R. Co. v. Brownfield, 96 SW 
912, 29 Kyl 1097; Chesapeake, etc., 
R. Co. v. Board, 77 SW 189, 25 Kyl 
1118; Louisville, ete., R. Co. v. Wal- 
den, 74 SW. .694, 25 KyL 1; Chesa- 
peake, ete., R. Co. v. Dodge, 66 SW 
606, 28 Kyl 1959; Illinois Cent. R. 
Co. v. Walters, 56 SW 706, 22 Kyl 
137; Canton, etce., Turnp. Co. v. Me- 
Intire, 105 Ky. 185, 48 SW 980, 20 
KyL 1107; Louisville, ete, R. Co. v. 
Kelly, 100 Ky. 421, 38 SW 852, 40 SW 
452, 19 KyL 69; McLaughlin vy. Louis- 
ville Electric Light Co., 100 Ky. 173, 
37 SW 851, 18 Kyl 698, 84 LRA 
812; Newport News, etc., Co. v. Dent- 
zel, 91 Ky. 42, 14 SW 958, 12 KyL 
626; Louisville, ete, R. Co. v. Mc- 
Coy, 81 Ky. 4038; Maysville, etc., R. 
Co. v. Herrick, 13 Bush 122. 

Mass.—Kane v. Boston El. R. Co., 
217 Mass, 594, 105 NE 609. 

N. Y.—Weld v. Postal Tel.-Cable 
Co., 210 N. Y. 59,103 NE 957; Litch- 
field v. White, 7.N. Y. 438, 57 AmD 
534; Matter of Jarvis, 110 Misc. 5, 
180 NYS 324; Riley v. Western Un- 
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sence of care;> the want of that care and diligence 
which even careless, thoughtless, or inattentive per- 
sons are accustomed to exercise ;® the failure to take 
such care as a person of common sense and reason- 
able skill in like business but of careless habits 
would observe in avoiding injury to his own person 


ion Tel. Co., 6 Misc. 221, 26 NYS 532 
Laff 8 Misc. 217, 28 NYS 581]. 

N. D—Farmers’ Mercantile Co. v. 
Northern Pac, R.:Co., 27 N. D. 302, 
146 NW 550; Bostwick v. Minneapo- 
teas ete., R.'Co., 2° N. D: 440, 51 NW 
781. 

Oh.—Johnson v. State, 66 Oh. St. 
59, 63 NE 607, 90 AmSR 564, 61 
LRA 277; Torbet v. Young, 24 Oh. 
Cir Ct. IN. ey Sul 

Okl.—Western Union Tel. Co. v. 
Reeves, 34 Okl, 468, 126 P 216. 

S. C.—Thackston v. Port Royal, 
ete., R.,Co., 40 S. C. 80, 18 SE 177. 

S. D.—Lothian y. Western Union 
Tel.” Go. 25'S... 8195 126° NW, -62h 
[quot Cyc]. 

Tex.—Texas, etc., R. Co. v. Burnes, 
2 Tex. Unrep., Cas. 239; Galt? ‘ete; R. 
Co. v. Letsch, (Civ. A.) 55 SW 584 
[aff 56 SW 1134]; Missouri Pac. R. 
Co., -v." Liawier, 3° Tex: A, ‘Civ. ‘Cas: 


8 19; 

{a] Slightly less than ordinary 
care is not gross negligence. Mis- 
souri Pac. R. Co. v. Mitchell, 72 Tex 
171, 10 SW 411; Missouri Pac. R. Co. 
v. Shuford, 72 Tex. 165, 10 SW 408. 

{b] Failure to exercise great care. 
—‘Where, under the circumstances, 
great care would be required, and the 
care demanded was not exercised, the 
ease is one of gross negligence.” 
Galveston, etc., R. Co. v. Cook, (Tex.) 
16 SW 10388, 1039. 

5. Helme v. Great Western Mill- 
iti SO,» 438 eGo” AS41695 L865 | Pin t-0 3 
Peavy v. Peavy, 36 Ga. A. 202, 136 
SE 96; Thomasson v. Southern R. 
Co., 72 S. C. 1, 51 SE 443; Galveston, 
éte:;, Ra, Cow,ve Cook, , (Tex. )',16' SW 
1038; Missouri Pac. R. Co. v. Lawler, 
ao hex Al Cin: Cas$219. 

[a] No care at all.— ‘Gross neg- 
ligence is, to all intents and pur- 
poses, no care at all.” Farmers’ Mer- 
cantile Co. v. Northern Pac. R. Co., 27 
N. D. 302, 310, 146 NW 550. 

{b] Entire failure to exercise 
care.—‘‘ ‘Gross negligence’ is the en- 
tire failure to exercise care, or the 
exercise of so slight a degree of care 
as to justify the belief that there is 
an entire indifference to the inter- 
est and welfare of others. It is that 
entire want of care that raises a 
presumption of conscious indifference 
to consequences. It implies a total 
disregard of consequence, without the 
exertion of effort to avoid it.”” Helme 
v. Great Western Milling Co., 43 Cal. 
A. 416, 420, 185 P 510. 

6. U. S.—White v. Western Union 
Tel. Co., 14 Fed. 710, 5 McCrary 1038; 
Tracy v. Wood, 24 F. Cas. No. 14,130, 
3 Mason 132. 

Ga.—Seaboard, etc, R. Co. v. Cau- 
then, 115 Ga. 422, 41 SE 653. 

Ida.—Strong v. Western Union Tel. 
Co., 18 Ida, 389, 109 P 910,°30 LRA 
NS 409, AnnCas1912A 55. 

Ill.—Lycoming Ins. Co. v. Barrin- 
ger, 73 Ill. 230. 

Ky.—Moss v. New York Home Ins. 
Co., 99 SW 308, 30 KyL 6380; Illinois 
Cent. R. Co. v. Cane, 90 SW 1061, 28 
KyL 1018; Chesapeake, etc., R. Co. 
v. Board, 77 SW 189, 25 KyL 1118; 
Illinois Cent. R. Co. v. Coleman, 59 
SW 13, 22 KyL 878. 

Me.—Campbell v. Monmouth Mut. 
F. Ins. Co., 59 Me. 430. 

Md.—Bannon v. Baltimore, etc., R. 
Co., 24 Md. 108. 

Mo.—Wiser v. Chesley, 53 Mo. 547; 
Wall v. Weiler, (A:) 200 SW 781. 

N. Y.—Seybel v. National Currency 
Bank, 54 N.Y. 288,13 AmR 583; 
Wrench v. Buffalo, etc., R. Co., 2 Abb. 
Dec. 196, 3 Keyes 108; McGrath v. 
Hudson River R. Co., 32 Barb. 144, 
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19 HowPr 211; Van Nostrand v. New 
York Guaranty, etc. Co., 39 N. Y. 
Super. 73. 

N. D.—Farmers’ Mercantile Co. v. 
Northern Pac. R. Co., 27 N.*D. 302, 
146 NW 550. 

Or.—Batdorff v. Oregon City, 53 
Or. 402, 100 P 987, 18 AnnCas 287. 

Wis.—Annas v. Milwaukee, etc., R. 
Co., 67 Wis. 46, 30 NW 282, 58 AmR 
848. : 
“Gross negligence is the want of 
that diligence that even careless men 
are accustomed to exercise.” Strong 
vy. Western Union Tel. Co., 18 Ida. 
389, 406, 109 P 910, 30 LRANS 409, 
AnnCas1912A 55. 

“Gross negligence means that want 
of care which a person habitually 
careless and negligent would ordi- 
narily exercise in business transac- 
tions.” White v. Western Union Tel. 
Co., 14 Fed. 710, 717, 5 McCrary 103. 

[a] Statutory definition.—‘‘Gross 
neglect is the want of that care 
which every man of common sense, 
how inattentive soever he may be, 
takes of hiS own property.” South- 
ern R. Co. v. Davis, 132 Ga. 812, 65 
SE 131 (quoting Civ. Code [1895] 
§ 2900);.Peavy v. Peavy, 36 Ga. A. 
202, 204, 1386 SE 96 (quoting Civ. 
Code [1910] § 3478). 

7. Macon v. Paducah St. R. Co., 
110 Ky. 680, 62 SW 496, 23 KyL 46; 
Louisville, ete., R.' Co. v. Long, 94 
Ky? /410,. 22. SW fai 15 Ky. 199s 
Louisville, ete, R. Co, v. Earl, 94 
Ky. °368, 22 Sw 607, 15 Kyl 184; 
Louisville, ete., R. Co. v. Mitchell, 87 
Ky. 327, 8 SW 706, 10 KyL 211; Louis- 
ville, ete; Ri Co: v. Moore, “83. Ky. 
675; Lousiville, etc., R. Co. v. Me- 
Coy, 81 Ky. 403; Chesapeake, etc., R. 
Co. v. Board, 77 SW 189, 25 KyL 1118 
(where the court doubted whether 
there is any appreciable practical dif- 
ference between this definition and 
one that gross negligence is the want 
of slight care); Illinois Cent. R. Co. 
v. Stewart, 68 SW 596, 23 KyL 6387. 

8. Marcienowski v. Sanders, 252 
Mass. 65, 68, 147 NE 275; German v. 
Ottawa, 56 Can. S. C. 80, 39 DomLR 


669 [dism app 389 Ont. L. 176, 34 
DomLR 632 (allowing app 11 Ont 
WN 331)]; Kingston v. Drennan, 27 


Can. S. ©. 46 [aff 23 Ont. A. 406]; 
Donaldson vy. Acadia Sugar Refining 
Co}; *48° NS S'4515 21" DomLR /21t; 
Gauthier v. Caledonia, 7 OntWN 171, 
19 DomLR 879. 

“Gross negligence is a degree of 
negligence much greater than ordi- 
nary negligence. It is negligence of 
greater culpability than lack of due 
care respecting the rights of others.” 
Marcinowski v. Sanders, supra. 

9. St. Louis, ete., R. Co. v. Stamps, 
84 Ark. 241, 104 SW 1114; Peavy v. 
Peavy, 86 Ga. A. 202, 136 SE 96; 
Renaud v. New York, ete., R. Co., 
206 Mass. 557, 92 NE 710; Martin v. 
Boston, etc, R. Co., 205 Mass. 16, 
91 NE 159; Dimauro v. Linwood St. 
R. Co., 200 Mass. 147, 85 NE 894; 
Lanci v. Boston El. R. Co., 197 Mass. 
32, 88 NE 1; Manning v. Conway, 192 


Mass. 122, 78 NE 401; Phelps v. 
New England R. Co., 172 Mass. 98, 
151 NE 522; Galbraith v. West End 


St. R. Co., 165 Mass. 572, 43 NE 501; 
Debbins v. Old Colony R. Co., 154 
Mass, 402, 28 NE 274; Galveston, etc., 
R. Co. v. Cook, (Tex.) 16 SW 1038; 
Tarver v. State, 83 Tex. Cr. 275, 202 
SW 734. 

“Negligence to be gross must in- 
clude an element of carelessness so 
great that the court or jury can say 
that there was not only an absence 
of the due care that should have 
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or life under circumstances of equal or similar dan- 
ger;’ very great negligence;® negligence materially 
greater than ordinary negligence; negligence of an 
aggravated character;'° and gross failure to exer- 
cise proper care.'+ 3 
disregard of consequences without exerting any ef- 


The term implies a thoughtless 


been exercised, but also a degree of 
negligence materially greater than 
that which would constitute ordinary 
negligence.” Martin v. Boston, etc., 
R. Co., 205 Mass. 16, 19, 91 NE 159. 

{a] “Gross negligence is substan- 
tially and appreciably higher in mag- 
nitude than ordinary negligence. It 
is materially more want of care than 
constitutes simple inadvertence. It 
is an act or omission respecting legal 
duty of an aggravated character as 
distinguished trom a mere failure to 
exercise ordinary care. It is very 
great negligence, or the absence of 
slight diligence, or the want of evén 
secant care. It amounts to indiffer- 
ence to present legal duty and to ut- 
ter forgetfulness of legal obligations 
so far as other persons may be af- 
fected. It is a heedless and palpable 
violation of legal duty respecting 
the rights of others. The element 
of culpability which characterizes all 
negligence is in gross negligence 
magnified to a high degree as com- 
pared with that present in ordinary 
negligence. Gross negligence is a 
manifestly smaller amount of watch- 
fulness and circumspection than the 
circumstances require of a person 
of ordinary prudence. But it is some- 
thing less than the wilful, wanton 
and reckless conduct which renders 
a defendant who has injured another 
liable to the latter even though guilty 
of contributory negligence, or which 
renders a defendant in rightful pos- 
session of real estate liable to a tres- 
passer whom he has injured. It falls 
short of being such reckless disre- 
gard of probable consequences as is 
equivalent to a wilful and intentional 
wrong. Ordinary and gross negli- 
gence differ in degree of inattention, 
while both differ in kind from wil- 
ful and intentional conduct which is 
or ought to be known to have a ten- 
dency to injure. This definition does 
not possess the exactness of a mathe- 


matical demonstration. But it is 
what the law now affords. It is the 
result of our own decisions.” Altman 


v. Aronson, 2381 Mass. 588, 591, 121 
NE 505, 4 ALR 1185 [quot in part 


Burke v. Cook, 246 Mass. 518, 521, 
141 NE 585]. 
[b] “A substantially and appre- 


ciably greater degree of negligence 
than failure to exercise ordinary care 
must be shown before the heedless 
and palpable disregard of the safety 
of others is proved, which character. 
izes that excess of ordinary negli- 
gence, termed ‘gross’ in the statute.” 
Devine v. New York, etc., R. Co., 205 
Mass. 416, 419, 91 NE 522. 

10. Peo. v. Adams, 289 Ill. 339, 
345, 125 NE 575; Buxton v. Ains- 
worth, 138 Mich. 532, 537, 101 NW 
817, 5 AnnCas 146; Litchfield v. 
White, 5 N. Y. Super. 545 [aff 7: N. Y. 
438, 57 AmD 534, Seld. 37). 

“The act or omission must be of an 
aggravated character as distinguished 
from the failure to exercise ordinary 
care.” Weld v. Postal Tel.-Cable Co., 
210 N. Y. 59, 108 NE 957, 961. 

“Gross negligence is negligence 
that borders onto recklessness.” Peo. 
v. Adams, supra. 

“Before gross negligence can be 
made out which warrants recovery 
notwithstanding the precedent con- 
tributory negligence of the plaintiff, 
the negligence of the latter must have 
been discovered, or the defendant 
must have neglected the most ordi- 
nary precaution in failing to discover 
it.’ ‘Buxton y. Ainsworth, supra. 

11. Dolphin v. Worcester Cons. St, 
R. Co., 189 Mass. 270, 75 NE 635. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 36) 


fort to avoid them.!2 


cireumstances.?® 
negligence.1? 


As bad faith. While it has been said that gross 


[a] Where the highest degree of 
care is required, gross negligence 
means a gross failure to exercise 
that degree of care. Dimauro y. Lin- 
wood St. R. Co., 200 Mass. 147, 85 
NE 894; Dolphin v. Worcester Cons. 
St. R. Co., 189 Mass. 270, 75 NE 635. 

12. Coit v. Western Union Tel. Co., 
130 Cal. 657, 68 P 83,-80 AmSR 153, 
53 LRA 678; Redington v. Pacific 
Postal Tel: Cabie: Co. 107 Cal 317, 
40 P 482, 48 AmSR 132; Patton v. 
Grand Trunk Western R. Co., 236 
Mich. 173, 210 NW 3:09; Muller v. 
Hines, 216 Mich. 664, 185 NW 738; 
Simon y. Detroit United R. Co., 196 
Mich. 586, 162 NW _ 1012; Wexel v. 
Grand Rapids, etc., R. Co., 190 Mich. 
469, 157 NW 15; Berry v. Harbor 
Springs R. Co., 173 Mich. 181, 138 
NW 1038; Good Roads Constr. Co. v. 
Port -Huron, etc. RR. Co." 173 Mich. 
1, 138 NW 320; Putt v. Grand Rapids, 
ete., R. Co., 171° Mich. 216, 137 NW 
132; Knickerbocker v. Detroit, etc., 
R. Co., 167 Mich. 596, 183 NW 504; 
Ladd v. Germain, 145 Mich. 225, 108 
NW 679; Airikainen v. Houghton 
County St. R. Co., 138 Mich. 194, 101 
NW 264; Schindler vy. Milwaukee, etc., 
R. Co., 87 Mich. 400, 49 NW 670; 
Denman y. Johnston, 85 Mich. 387, 
48 NW 565; Liston v. Reynolds, 69 
Mont. 480, 223 P 507; Bostwick v. 
Minneapolis, ete., R. Co, 2 N. D. 
440, 450, 51 NW 781. 

“Gross negligence is ... . that 
course of conduct which indicates an 


indifference to consequences.’ Bost- 
wick v. Minneapolis, etc., R. Co., 
supra. 3 

13. Louisville, etc., Sore, i¥- 


Kelly, 100 Ky. 421, 38 SW 852, 40 SW 
452, 19 KyL 69; East Tennesseé Tel. 
Co. v. Simms, 99 Ky. 404, 36 SW 171, 
38 SW 131, 18 KyL 761. And see 
cases infra note 14. 

14. U. S.—Milwaukee, etc.,,R. Co. 
v. Arms, 91 U. S. 489, 930, eds 374; 
Western Union Tel. “Co. Vv. Cashman) 
132 Fed. 805, 65 CCA 607; Albion 
Lumber Co. v. De Nobra, 72 Fed. 739, 
19 CCA_ 168. 

Ga.—Insurance Co. of North Amer- 
ica v. Leader, 121 Ga. 260, 48 SE 972. 

Til. eae Central City Horse 
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Ky.—-Chesapeake, BUC. Pee OO.) iV. 
Judd, 106 Ky. 364, 50 SW 5389, 20 
KyL 1978. 

Mass.—Adams v. Boston El. R. Co., 


214 Mass. 1, 100 NE 1012; Galbraith 
v. West._End St. R. Co., 165 Mass. 572, 
43 NE 501. 

Mich.—Peo. v. 182 Mich. 
179, 148 NW 400. 

N. Y.—Rieser v. Metropolitan HEx- 
press Co., 45 Misc. 632, 91 NYS 170; 
Campe v. Weir, 28 Misc. 243, 58 NYS 
1082. 

Wis.—Rideout v. Winnebago Tract. 


Barnes, 


Co., 123 Wis. 297, 101 NW 672, 69 
LRA 601. 
15. Missouri, etc., R. Co. v. Zuber, 


76 Okl. 146, 184 P 15, 7 ALR 840. 

Consideration of circumstances gen- 
erally see infra § 59. 

16. Louisville, etc, R. Co. v. Mc- 
Coy, 81 Ky. 403; Johnson v. State, 66 
Oh. St. 59, 63 NE 607, 90 AmSR 564, 
61 LRA 277; Torbet v. Young, 24 Oh. 
Cir. Ct. Ne S. 97. 

17. Chicago, etc., R. Co. v. eee 
son, 103 Ill. 512; Dlinois Cent. R. Co. 
Vv. Hetherington, 83 Ill. 510; Chicago, 
ete., R. Co. v. Lee, 68 Ill. 576. 

18. Bannon v. ‘Baltimore, _ete., R. 


Gross negligence is a relative 
term,’® which is to be understood ‘as -meaning a 
greater want of care than is implied by the term 
ordinary negligence ;1* but the circumstances of each 
particular case are to be taken into consideration,'® 
and what might be merely ordinary negligence under 
one set of circumstances or conditions might con- 
stitute gross negligence under other conditions or 
There are no degrees of. gross 
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negligence ‘‘i 


thing.?° 


Co., 24 Md. 108. 

19. Atlas Nat. Bank v. Holm, 71 
Fed. 489, 19 CCA 94; Morton v. New 
Orleans, “étc., R.  Co., “ete., “79 Ala. 
590; Tudor v. Lewis, 8 Metc. (Ky.) 
378; Goodman v. Harvey, 4 A. & E. 
870, 31 HCL 381, 111 Reprint 1011. 

20. Atlas Nat. Bank v. Holm, 71 
Fed. 489, 491, 19 CCA 94; Morton v. 
New Orleans, ete...” Bs Co., ete.) 79 
Ala. 590; Macon v. Paducah St. R. 
COME) Ky. 680, 62 SW 496, 23 KyL 
46; Louisville, etc., R. Co. v. McCoy, 
81 Ky. 403, 411; Goodman v. Harvey, 
BANS Ha S005) (8 Oy Bod gO Lard Sek ee lel: 
Reprint 1011. + 

“Gross negligence may be evidence 
of mala fides, but it is not the same 


thing.” Goodman y. Harvey, supra 
[quot Atlas Nat. Bank v. Holm, 
supra]. 


“In order to make out gross neg- 
lect, it is not necessary to show . 
such a reckless disregard of their 
{others’] security or rights as to im- 
ply bad faith.” Louisville, etc., R. 
Co. v. MeCoy, supra [overr Louisville, 
ee R. Co. v. Robinson, 4 Bush (Ky.) 

07). 

“Gross negligence may furnish evi- 
dence of fraud, and a violation of 
that good faith that the law pre- 
sumes to exist in every contract of 
bailment. But that it amounts to 
actual or intentional fraud, or, in 
other words, is a quasi crime, as 
fraud is sometimes termed, is a doc- 
trine clearly opposed to reason and 
authority. Gross negligence, on the 
contrary, may be, and often is, con- 
sistent with good faith and honesty 
of imtention.” Tudor y. Lewis, 3 
Metc. (Ky.) 378, 385: 

hg Bin S— Browning v. Fidelity 
Trust Co., 250 Fed. 321, 162 CCA 
391 [certiorari den 248 U. S. 564 mem, 
39 SCt 9 mem, 638 L. ed. 423 mem]. 

Me.—Bouchard v. Dirigo Mut. F. 
Ins. Co., 114 Me. 361, 96 A 244. 

Mich.—Simon v. Detroit United R. 
Co., 196 Mich. 586, 162 NW_ 1012; 
Finnegan v. Michigan: Cent. R. Co., 
127 Mich. 15, 86 NW 395; Denman 
v. Pop n En, 85 Mich. 387, 48 NW 565. 

N. Y.—Gurney v. Grand Trunk R. 
Co., 14 NYS 321. [aff 138° N.: Y._ 638 
mem, 138 NE 638 mem]. 

N. D.—Farmers Mercantile Co. v. 
Northern Pac. R. Co., 27 N. D. 302, 
310, 146 NW 50. 

Wis.—Gould v. Merrill R., etc., Co., 
139 Wis. 433, 121 NW 161; Rideout 
v. Winnebago Tract. Co., 123 Wis. 297, 
101 NW 672, 69 LRA 601; Decker v. 
McSorley, 116 Wis. 648, 98 NW 808. 

“Tt is a lack of care which is prac- 
tically wilful in its nature.” Farm- 
ers’ Mercantile Co. v. Northern Pac. 
R. Co., supra. 

‘It [gross negligence] must mean 
something more than ordinary mis- 
take of judgment and must refer 
either to a willful or to a reckless 
disregard either of right of property 
or of life.” Wilson v. Delaware, etc., 
Ri Cox 119. Appe Div. 675;, 678° 104 
NYS 2938, 294. 

“In some of the cases, and espe- 
cially the older ones, the term ‘gross 
negligence’ is used as the equivalent 
of ‘wilful negligence’ as used by the 
later authorities, which imports acts 
or conduct that is wilful or wanton, 
and to which the doctrine of contribu- 
tory negligence has no application.” 
Moses v. Southern Pac. R. Co., 18 Or. 
385, 392, 28 P 498, 8 LRA 135. 


As importing willfulness. 
sidered that gross negligence carries with it the 
element of willfulness,?1 other authorities hold that 
the term gross does not imply the same thing as 
willful,?? although negligence may be so gross as 
to evidence willfulness.?® 
that, although gross negligence may exist without 
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is a violation of good faith,’’1® it has 
also been considered that, although gross negligence 
may be evidence of bad faith,!® it is not the same 


While it has been con- 


It has also been said 


22. U. S.—Cleveland, etc., R. Co. 
v. Tartt, 64 Fed. 823, 12 CCA 618. 
Conn.—Neal v. Gillett, 23 Conn. 


437. 

Ga.—Peavy v. Peavy, 36 Ga. A. 
202, 186 SE 96. 

Ill. Jacksonville South Hastern R. 
Co. v. Southworth, 135 Ill. 250, 25 
NE 10938; Pittsburgh, ete., R. Co. v. 


McGrath, 115 Ill. 172, 3 NE 439; 
Illinois Cent. R. Co. v. Beard, 49 Ill. 


Ay 232. 

Ind.—Terre Haute, ete., R. Co. v. 
Graham, 95 Ind. 286, 48 AmR 719; 
Louisville, ete., R. Co. v. Shanks, 94 
Ind. 598. 

Kan.—Kennedy v. Atchison, ete., 
RP 2Co1 044 Kane 295136 82a Toe 
$14. 

Ky.—Clarke v. Louisville, ete., R. 


Co., 101 Ky. 34, 39 SW 840, 18 KyL 
1082, 36 LRA 123; Cincinnati, etc., 
R. Co: Vv... Privitt}- 92 Ky. 223; 17SW 
484, 18 KyL 474; Louisville, ete., R. 
Co. v. McCoy, 81 Ky. 403 [overr 
Louisville, etce., R. Co. v. Robinson, 
4 Bush 507]; Hansford v. Payne, 11- 
Bush 380; Chesapeake, etc., R. Co. 
v. Yost, 29 SW 326, 16 KyL 834; 
Louisville, ete., R. Co. v. Coniff, 27 
Sw 865, 16 KyL 296. 


Mass.—Young v. Worcester, 253 
Mass. 481; 149 NE 204; McIntyre v. 
Converse, 238 Mass. 592, 131 NE 


198; Adamowicz v. Newburyport Gas, 
etc., Co., 238 Mass. 244, 130 NE 388; 
Prondecka v. Turners Falls Power, 
etc., Co., 238 Mass. 239, 130 NE 386; 
Cotter’s Pet., 237 Mass. 68, 129 NE 
426; Altman vy. Aronson, 231 Mass. 
588, 121 NE 505, 4 ALR 1185; Massa- 
letti v. Fitzroy, 228 Mass. 487, 118 
NE 168, AnnCasi1918B 1088; Laneci v. 
Boston El. R. Co., 197 Mass. 32, 83 
NE 1. 

Minn.—Sloniker v. Great Northern 
R. Co., 76 Minn, 306, 79 NW 168. 

N. H.—Conway Nat. Bank v. Pease, 
76 N. H. 319, 82 A 1068 [disappr 
Stevens v. Dennett, 51 N. H. 324]. 

N. C.—McAdoo v. Richmond, ete., 
R. Co., 105 N. C. 140, 11 SE 316. 

Oh.—Payne v. Vance, 103 Oh. St. 
59, 133 NE 865. 

Ss. C—Hull v. Seaboard Air Line 
RJ Coy 76° S.C. 278) b7* SH’ 28; 10 
LRANS 1213. 

“The expression ‘gross’ signifies a 
less degree of neglect than the ex- 
pression ‘willful’ neglect.” Hackett 
v. Louisville, etce.; R. Co., 95 Ky. 
236, 238, 24 SW 871, 15 KyL 612. 

23. Peavy v. Peavy, 36 Ga. A. 202, 
136 SE 96; Lake Shore, ete., R. Co. 
v. Bodemer, 139 Tl. 596, 29 NE 692, 
382 AmSR 218; Jacksonville South 
Hastern R. Co, v. Southworth, 135 Ill. 
250, 25 NE 1093; Southern R. Co. v. 
Terry, 3 Tenn. Civ. A. 445. Compare 
Payne v. Vance, 103 Oh. St. 59, 69, 133 
NE 85 (“A defendant might be guilty 
of the grossest negligence and his 
acts might be fraught with the direst 
consequences without having those 
elements of intent and purpose neces- 
sary to constitute wilful tort’’). 

“Many authorities regard gross 
negligence as the equivalent of will- 
ful and wanton negligence, although 
in this State it is not so accounted, 
unless the evidence indicates ‘that 
entire absence of care which would 
raise the presumption of conscious 
indifference,’ or that, with reckless 
indifference, the person acted with 
actual or imputed knowledge that the 
inevitable or probable consequence 
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willful negligence, still it includes willful negli- 


gence.** 
As importing wantonness. 


willful and wanton injury.” 


injury ;** and it has been said that 


of his conduct would be to inflict 
injury.” Peavy v. Peavy, 36 Ga. A. 
202, 205, 136 SE 96. ‘ é 

“Gross negligence ... [which] evi- 
dences willfulness...is ‘such a 
gross want of care and regard for 
the rights of others as to justify the 
presumption of wilfulness or wan- 
tonness.’ ... It is such gross negli- 
gence as to imply a disregard of con- 
sequences, or a willingness to inflict 
injury.’’ Lake Shore, etc., R. Co. v. 
Bodemer, 139 Ill. 596, 606, 29 NE 692, 
32 AmSR 218 [cit Thompson Negl. 

52; Deering Negl. § 29, and quot 
Hast St. Louis, etc., R. Co. v. Meeker, 
119 EW. A. 27, 337]. 

24. Chapman v. Lepotsky, 23 Oh. 
©int Ct. Nys81.90; 

25. U. S—Browning v. Fidelity 
Trust Co., 250 Fed. 321, 162 CCA 
391 [certiorari den 248 U. S. 564 
mem, 39 SCt 9 mem, 63 L. ed. 423 
mem]. 

Ky.—Louisville, etc., R. Co. v, All- 
nutt, 150 Ky. 881, 151 SW 14. 

Mich.—Simon v. Detroit United R. 


Co., 196 Mich. 586, 162 NW_ 1012; 
Peo. v. Barnes, 182 Mich. 179, 148 
NW 400; Denman v. Johnston, 85 


Mich. 387, 48 NW 565. 

Tex.—Crawleigh v. Galveston, etc., 
Ri Co,,.28., Tex. iCiv....A., 260,567. SW 
140. 


W. Va.—Poling v. Ohio River R. 
Co., 38 W. Va. 645, 662, 18 SE 782, 
24 LRA 215. 

Wis.—Astin v. Chicago, etc., R. Co., 
143 Wis. 477, 128 NW 265, 31 LRANS 
158; Gould v. Merrill R., etc., Co., 
139 Wis. 433, 121 NW 161; Annas v. 
Milwaukee, ete., R. Co., 67 Wis. 46, 
30 NW 282, 58 AmR 848, 

‘If the injury is not wanton, the 
negligence is not gross.” Poling v. 
Ohio River R. Co., supra. 

“Tt [gross negligence] means wan- 
tonness and disregard of the conse- 
quences which may ensue, and indif- 
ference to the rights of others that 
is equivalent to a criminal intent.” 
Peo. v. Barnes, 182 Mich. 179, 198, 148 
NW 400. 

“The conduct of the servants and 
agents of defendants can not be con- 
sidered gross. negligence, unless 
evinced by an entire failure on their 
part to exercise care, or by the exer- 
cise of so slight a degree of care 
on their part as to justify the belief 
that they were indifferent to the in- 
terest and welfare of others.” Craw- 
leigh v. Galveston, etc., R. Co., 28 
Tex. Civ. A. 260, 262, 67 SW 140. 

{a] FPadlure to prevent injury 
where peril discovered.—‘Where a 
person, in the presence of imminent 
danger to another, has a duty to per- 
form to prevent such other person 
from being injured, and, with knowl- 
edge of the danger and the present 
means and capacity to prevent it, 
rashly, recklessly, or wantonly fails 
to do what he can to prevent such 
injury, the same has been designated 
by this court as ‘gross negligence.’ ”’ 
Lockwood v. Belle City St. R. Co., 92 
Wis. 97, 113, 65 NW 866. 

{b] 


According to some au- 
thorities, gross negligence includes the element of 
wantonness,”*® and the term gross negligence is some- 
times used as synonymous with wantonness,*® or 
So also, it has been 
considered that gross negligence consists in such lack 
of eare as evidences a conscious indifference to con- 
sequences?® or a reckless disregard of consequences,”® 
of the rights of others,®° or of human life or bodily 


Gross and ordinary negligence | 


distinguished.—“Ordinary negligence, 


is based on the fact that one ought 
to have known the results of his 
acts; while gross negligence rests 
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is such degree of rashness or wantonness as eyi- 


dences a total'disregard of the safety of persons or 


reckless.34 
considered that 


eross negligence 


on the assumption that he did know 
but was recklessly or wantonly in- 
different to the results.”, Peo. v. 
Campbell, 237 Mich. 424, 429, 212 NW 
97 


26. Louisville, etc., R. Co. v. Orr, 
121 Ala. 489, 499, 26 S 35 (‘“‘The term 
‘gross negligence’ has been long and 
often employed in this State and in 
eases before this court as a synonym 
for wantonness or reckless indiffer- 
ence to probable consequences, and 
while its inaccuracy in that connec- 
tion has been pointed out, it has been 
directly recognized as involving more 
than negligence of any degree, and 
as being the equivalent of wanton- 
ness, or that recklessness which is 
beyond all negligence. In Georgia 
Pac. R. Co. v. Lee, 92 Ala. 262, 9 S 
230, it was held that the term ‘gross 
negligence’ has been so frequently 
used as defining that recklessness, or 
wantonness, or worse, which implies 
a willingness to inflict the impending 
injury, or a willfulness in pursuing a 
course of conduct which will natu- 
rally or,probably result in disaster, 
or an intent to perpetrate a wrong, 
‘that it is perhaps too late, if other- 
wise desirable, to eradicate what is 
said to be an unscientific definition, 
if not indeed a misnomer.’ It is upon 
these considerations that we feel safe 
in holding that the term when used, 
as here, in connection and conjunc- 
tion with the words ‘willfulness’. and 
‘wantonness’ is to be taken, if not 
as expressing the same idea, at least 
as not repugnant to them’). 

27. McNeill v. Durham, ete. R. 
ie 135 N, C. 682, 47 SE 765, 67 LRA 


28. Ala.—Louisville, ete, R. Co. 
v. Orr, 121 Ala. 489, 26 S 35. 

Cal.—Helme v. Great Western Mill- 
ing Co., 48 Cal. A. 416, 185 P 510. 

Conn.—Neal y. Gillett, 23 Conn. 437. 

Ga.—Peavy v. Peavy, 36 Ga. A. 202, 
136 SE 96. 

Ill.—Lake Shore, ete, R. Co. v. 
Bodemer, 139 Ill. 596, 29 NE 692, 32 
AmSR 218; Hast St. Louis Connecting 
R., Co. v.. Meeker, 119. Til. A. 27. P 

Tex.—Southern Cotton Press, etce., 
Co. v. Bradley, 52 Tex. 587; McDonald 
v. International, ete., R. Co., (Civ. 
A.) 21 SW 774; Crawleigh v. Galves- 
ton, etc., R. Co.,.28 Tex. Civ. A. 260, 
67..SW .140; .Gulf,. ete, Ri Cow xv. 
Letsch, (Civ. A.) 55 SW 584 [aff 56 
SW 1134]; Missouri Pac. R. Co. v. 
Lawler, 3 ‘Tex. A. Civ. Cas. § 19. 

29.\ Louisville, etc., R. Co. v. Orr, 
121 Ala. 489, 26 S 35; Neal v. Gillett, 
23 Conn. 4387; Missouri Pac. R. Co. v. 
Lawler, 3 Tex. A. Civ..Cas. 8’ 19. 

[a] Reckless and aggressive con- 
duct.—Gross negligence as used in 
cases holding an owner liable to a 
trespasser for an injury caused by 
owner’s gross negligence means some- 
thing more than mere omission of 
duty; it means reckless and aggres- 
sive conduct. Lary v. Cleveland, ete., 
R. Co., 78 Ind. 323, 41 AmR 572. 

Disregard of consequences as char- 
acteristic of wantonness see infra 
§ 43, 

30. McDonald v._ International, 
ete.;) GR... -Coz,; (Dexa: Clive ;_A.) 22 SW 
774; Galveston, etc., R. Co. v. Cook, 
(Tex.) 16 SW 1088; Missouri Pac. R. 


As importing intent. 


property, and is but little less than intentional 
wrong.?? Other authorities, however, hold that wan- 
tonness is not included in the conception of gross 
negligence,?* and that negligence may be gross, al- 
though the conduct complained of is not wanton or 


In some cases it has been 
the term ‘‘gross negligence’’ in- 


cludes’the element of intent,*> either actual or con- 


Co. v. Shuford, 72 Tex. 165, 10 SW 
408; Dillon v. Stewart, (Tex. Civ. A.) 
180..SW. 648; Gulf, “ete... Rie Conv. 
Letsch, (Tex. Civ. A.) 55 SW 584 [aff 
56 SW 1134]; Missouri Pac. R. Co. v. 
Lawler,.3 Tex. A. Civ. Cas, § 19. 

31. Wright v. State, 90 Tex. Cr. 
435, 235 SW 886. 

32. Atchison, etc., R. Co. v. Baker, 
79 Kan. 183, 98 P 804, 21 LRANS 
427; Barlow v. Foster, 149 Wis. 613, 
626, 136 NW 822; Schug v. Chicago, 
éte., RB.) Co;, 102. "Wis.; d15,- 523,008 
NW 1090. 

“It is such a degree of reckless- 
ness or wantonness as would consti- 
tute some of the lower degrees of 
manslaughter in case death should 
result.” Schug, v., Chicagso, “etc... R. 
Co., supra [quot Barlow v. Foster, 
supra]. 

33. Kennedy y. Atchison, etc. R. 
Co., 104 ‘Kan: 129, 368, (179. Pp *314: 
Young v. Worcester, 253 Mass. 481, 
149 NE 204; McIntyre vy. Converse, 
238 Mass. 592, 131 NE 198; Adamo- 
wicz v. Newburyport Gas, ete, Co., 
238 Mass. 244, 130 NE 388; Pron- 
decka v. Turners Falls ‘Power, étce., 
Co., 238. Mass. } 239, 130 NE. 386; 
Cotter’s Pet., 237 Mass. 68, 129 NE 
426; Altman v. Aronson, 231 Mass. 
588, 121 NE 505, 4 ALR 1185; Massa- 
letti v. Fitzroy, 228 Mass. 487, 118 
NE 168, AnnCasi918B 1088; Dimauro 
v. Linwood St. R. Co., 200 Mass. 147, 
85 NE 894; Wesley v. Southern R, 
Co. 89 S.C sta a2t, The SH8o 06 

“Although what is really reckless 
and wanton misconduct is sometimes 
spoken of as gross negligence, the 
expression is everywhere recognized 
as inaccurate and unfortunate, be- 
cause it seems to imply a difference 
only of degree, whereas the whole 
doctrine that contributory negligence 
is no defense where the injury is the 
result of recklessness and wanton- 
ness is based upon the theory of a. 
difference in kind.” Atchison, etce., 
R. Co. v. Baker, 79 Kan. 1838, 189, 98 
P 804, 21 LRANS 427. 

“The words ‘gross negligence,’ do 
not ordinarily import recklessness or 
wantonness, and it is only when the 
context shows that they were thus 
intended, can they be so construed.” 
Wesley v. Southern R. Co., 

34. Florida Cent., etc., x eek Vis 
Hoxworth, 41" Bia. 1,25 8S. 'Sa8...79 
AmSR 149; Florida Southern R. Co. 
Vi “Hirst, sO Mia, Puss, less Door 
AmSR 17, 16 LRA 631; Adamowicz 
v. Newburyport Gas, ete. Co., 238 
Mass, 244, 180. NE 388. 

“Though such wanton or reckless 
conduct has sometimes been spoken 
of as ‘gross negligence,’ the term 
does not define it, nor is gross negli- 
gence confined to only such an ex- 
treme degree of negligence.” Florida 
Southern R. Co. y.. Hirst, supra. 

35. Browning v.. Fidelity Trust 
Co., 250 Fed. 321, 162 CCA 9391 [cer- 
tiorari den 248 U. S. 564 mem, 39 SCt 
9 mem, 63 L. ed. 423 mem]; Bouchard 
v, Dirigo Mut. F.. Ins.” Co., 114° Me; 
361, 96 A 244; Bannon v. Baltimore, 
etc., R. Co., 24 Md. 108; Rideout -v. 
Winnebago Tract. Co., 123 Wis. 297, 
101 NW /672, 69 LRA 601. ; 

“The element of inadvertence must 
be wanting.”’ Willard v. Chicago, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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structive,** consisting of such conscious indifference 


to the rights of others as amounts 


violation of them,?7 and it has been said that gross 


negligence means intentional failu 


manifest duty in reckless disregard of the conse- 


quences as affecting the life or 


other,?® and that no degree of mere carelessness 
or inadvertence will amount to gross negligence 
Other authorities, however, hold that there may be 
gross negligence without any element of intent.*° 

It has been considered that 


As importing malice. 
gross negligence is not equivalent 
though it may tend to show malice, 


R. Co., 150 Wis. 234, 239, 136 NW 
646. 

Gross negligence “is not character- 
ized by inadvertence, in the lexical 
sense, but rather by absence of it.” 
Astin v. Chicago, ete, R. Co., 143 
Wis. 477, 128 NW 265, 31 LRANS 


158. 5 

36. Bentson v. Brown, 191 Wis. 
460, 211 NW 132; Pinoza v. North- 
ern Chair Co., 152 Wis. 473, 140 NW 
84; Barlow v. Foster, 149 Wis. 613, 
136 NW 822; Rideout v. Winnebago 
Tract. Co., 123 Wis. 297,.101 NW 672, 
69 LRA 601; Wilson v. Chippewa Val- 
ley Electric R. Co., 120 Wis. 636, 98 
NW 536, 66 LRA 912. 

“In order to constitute gross neg- 
ligence there must be either a wilful 
intent to injure, or that reckless and 
wanton disregard of the rights and 
eatey of another or of his property, 
and that willingness to inflict injury, 
which the law deems equivalent to an 
intent to injure.” Bentson v. Brown, 
186 Wis. 629, 633, 203 NW 380, 38 
ALR 1417; Willard v. Chicago, etc., 
ane Co., 150 Wis. 234, 239, 136 NW 

“Gross negligence has received a 
very certain and definite meaning in 
the jurisprudence of this state, some- 
what different from the meaning 
given to it in other states, It is not 
inadvertence in any degree; . there 
must be present either wilful intent 
to injure or that wanton and reck- 
less disregard of the rights of others 
and the consequences of the act to 
himself as well as to others which 
the law deems equivalent to an in- 
tent to injure.’ Jorgenson v. Chi- 
cago, etc., R. Co., 153 Wis. 108, 116, 
140 NW 1088, 1091 [quot Clemens Ms 
State, 176 Wis. 289, 299, 185 NW 
209, 21 ALR 1490]. 

[a] Gross heicbilte is “failure 
to exercise any care to avoid inflict- 
ing injury to the person or property 
of others; recklessly or wantonly 
acting or failing to act to avoid such 
injury, evincing such utter disregard 
of consequences as to suggest a will- 
ingness, substantially equivalent to 
intent, to injure, and nominated 
such, constructively, an classible 
with actual intent as regards duty 
to compensate for the injury.’’ Astin 
vy. Chicago, etc., R. Co., 143 Wis, 477, 
128 NW. 265, 31 LRANS 158. 

a7, | Wright. v.,,State,;.90) Tex. ‘Cr, 
435. 285 SW 886. 

38. Browning v. Fidelity Trust 
Co., 250 Fed. 321, 162 CCA 391 [cer- 
tiorari den 248 U. S. 564 mem, 39 SCt 
9 mem, 63 L. ed. 423 mem]; Patton 
v. Grand Trunk Western R. Co., 236 
Mich. 173, 210 NW 309; Simon v. 
Detroit United R. Co., 196 Mich. 586, 
162 NW 1012; Berry v. Harbor 
Springs R. Co., 173 Mich. 181, 138 
NW 1038; Good Roads Constr. Co. v. 
Port Huron, etc., R. Co., 173 Mich. 1, 
138 NW 320; Putt v. Grand Rapids, 
etc., R. Co., 171. Mich. 216, 1837 NW 
132; Knickerbocker v. Detroit, 
R. Co., 167 Mich. 596, 183 NW 504; 
Ladd v. Germain, 145 Mich. 225, 108 
NW. 679; Airikainen — v. Houghton 
County St. R. Co., 138 Mich. 194, 101 
NW 264; Schindler v. Milwaukee, etc., 
R. Co. 87 Mich. 400, 49 NW 670; 
Denman vy. Johnston, 85 Mich. 387, 
48 NW .565; Liston v. ive BOMas 69 
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to an intentional 


Term ‘‘gross’ 


re to perform a 


property of an- 


e. 39 
stances.*® 


to malice,*? al- 
42 but it bas also 


Mont. 480, 223 P 507. 

39. Decker v. McSorley, 
643, 93 NW 808. 

“Tt is obvious that no degree of 
mere carelessness or inadvertence, 
however remote from the care cus- 
tomarily used either by the ordina- 
rily careful man or by the exception- 
ally careless one, constitutes gross 
negligence.’ The latter suggests 
necessarily ‘intent, either actual or 
constructive, to cause injury,’ or con- 
duct evincing ‘a total disregard for 
the safety of persons or property.’ ” 
Herrem v. Konz, 165 Wis. 574, 577, 
162 NW 654 [quot Watermolen v. 


116 Wis. 


Fox River Electric R. etc., Co., 110 
Wis. 153, 159, 85 NW 668]. 
40. U. S.—Cleveland, etc., R. Co. 


v. Tartt, 64 Fed. 823, 12 CCA 618. 


eo ee a vy. Gillett, 23 Conn. 
Ill.—Chicago City R. Co. v. Jor- 


don, 215 Ill. 390, 74 NE 452; Jackson- 
ville South Hastern R. Co. v. South- 
worth, 185 Ill. 250, 25 NE 1098; Pitts- 


burgh, etc., R. Co. v. McGrath, 115 

Ill. 172, 3 NE 439; Chicago, ete., R. 

Co. v. Johnson, 103 Ill. 512. 
Ind.—Louisville, etc. R. Co. v. 


Shanks, 94 Ind. 598. 

Ky.—Macon v. Paducah St. R. Co., 
110 Ky. 680, 62 SW 496, 23 KyL 46; 
Louisville, ete, R. Co. v. McCoy, 81 
Ky. 403. 

Mass.—Young v. Worcester, 253 
Mass. 481, 149 NE 204; Altman v. 
Aronson, 231 Mass. 588, 121 NE 505, 
4 ALR 1185. 

“In order to make out gross neg- 
lect, it is not necessary to show that 


it is of such a degree as indicates 
intentional wrong to others.”  Louis- 
ville, etc., Co. v. McCoy, 81 Ky. 


408, 411 [overr Louisville, etc., R. 
Co. v. Robinson, 4 Bush (Ky.) 507]. 

41. Louisville, etc., R. Co. v. Mc- 
Coy, 81 Ky. 408. 

42. Louisville, ete., R. Co. v. Mc- 
Coy, 81 Ky. 403 [overr Louisville, 
cori R. Co. v. Robinson, 4 Bush (Ky.) 

43. Bannon v. Baltimore, ete. R. 
Co., 42 Md. 108, 124; Houston Chron- 
icle Pub. Co. v. Quinn, (Tex. Civ. A.) 
184 SW 669 (a libel case). 

“It [gross negligence] implies 
malice and evil intention.” Bannon 
v. Baltimore, etc., R. Co., supra. 

See supra § 33. 

45. U. S.—Cleveland, etc., R. Co. 
v. Tartt, 64 Fed. 823, 12 CCA 618. 

Ala.—Louisville, ete., R. Co. v. An- 
chors, (114 Ala, °492, 22° ‘S.- 279,. 62 
AmSR 116; Alabama, etc., R. Co. v. 
Hall, 105 Ala. 599, 17 S 176; Stringer 
v. Alabama Mineral R. Co., 99 Ala. 
$97, 13'"S. 75: 

Kan.—Kennedy v. Atchison, etc., 
R. Co., 104 Kan. 129, 368, 179 P 314. 


5 Co., 45 Mo. 22. 

N. C.—McAdoo v. Richmond, etce., 
RCo. VLOG UUN . OC. ald Oo 149)" tare” San 
316. 

“The gravamen of the charge, how- 
ever, is negligence, and nothing is 
added to its force by the vituperative 
adjectives [gross and wanton] em- 
ployed to characterize the degree or 
kind of negligence.” Cleveland, etc., 
R. Co. v. Tartt, 64 Fed. 823, 825, 12 
CCA 618. 

“The most learned and discriminat- 
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been considered that gross negligence is, in law, 
equivalent to actual malice.*® 


’ without legal significance. In a 


number of cases, in jurisdictions which do not ree- 
ognize degrees of negligence,*4 it has been said 
that the word ‘‘gross’’ when applied to negligence 
has no legal significance,*® and imports nothing 
more than a lack of due care under the circum- 
A striking expression of this view is 
found in the frequently quoted statement that gross 
negligence is merely ordinary negligence with a 
vituperative epithet.*7 

[§ 37]. BE. Willful or Wanton Negligence—1. 


ing text-writers concur in the opin- 
ion that in actions arising ex delicto 
there is no degree of negligence that 
can be described by the word ‘gross,’ 
alone.’ McAdoo v. Richmond, ete., 
R. Co., supra. 

[a] A mere expletive —‘‘As the 
plaintiff did not declare that the en- 
gineer or’ fireman inflicted the in- 
jury wilfully, wantonly, or through 
malice, the word ‘gross’ must be 
treated aS a mere expletive, and the 
use of it, aS characterizing the neg- 
ligence alleged, makes no material 
difference in the meaning of the com- 
plaint.” McAdoo v. Richmond, etc., 
fae Co,, 105} ANZ *C. -140,71.50,.4115Si) 

46. Milwaukee, ete. R. Co. v. 
Arms, 91 ‘U. S. 489, 23 Li. ‘ed, "374; 
Western Union Tel. Co. v. Cashman, 
132 Fed. 805, 65 CCA 607; Purple v. 
Union Pac. R. Co., 114 Fed. 123. dL 
CCA 564, 57 LRA "700; Albion Lum- 
ber Co. v.. DeNobra, 72 Fed. 739, 19 
CCA 168; Louisville, ete, R. Co. v. 
Anchor, 114 Ala, 492, 22S 279; 62. 
AmSR 116; Alabama, etc., R. Co. v. 
Hall, 105 Ala. 599, 17 S 176; Stringer 
v. Alabama Mineral R. Co., 99 Ala. 
397, 13 S 75; St. Louis, ete., R. Co. 
Vv. Stamps, 84 Ark. 241, 104 Sw 1114; 
cae v. Weir, 28 Misc. 243, 58 NYS 


is plain that the expression 
‘gross negligence’ is loosely uSed in 
many of the judicial decisions, and: 
that it is sometimes used as the mere 
antithesis of a want of ordinary 
care.” Warren v. Robison, 19 Utah 
289, :°302;"°57" P. 287, Vo vAmSR. 734 
[quot 3 Thompson Corp. § 4106]. 

[a] “Gratuitous bailees of an- 
other’s property are not responsible 
for its loss unless guilty of gross 
negligence in its keeping. But gross | 
negligence in such cases is nothing 
more than a failure to bestow the 
care which the property in the situa- 
tion demands.” Preston v. Prather, 
137 U. S. 604, 608, 11 i 162, 24 L. 
ed. 788. 

47. Ala.—Ex p. Priester 212 Ala. 
271, 102 S 376 frev 20 Ala. A. 388, 
102s 372]. 

Ark.—St. Louis, etc, R. Co. 
Stamps, 84 Ark. 241, 104 SW 1114." 

Ida.—Strong v. Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 30 LRANS 
409, AnnCas1912A 55. 

Mo.—Brown v. Publishers: George 
Knapp & Co., 218 Mo. 655, 112 SW 
474; McPheeters v. Hannibal, ete., 
RR. eas 45 Mo.: 22. 

. C.—Pickens County v. Jennings, 
181 N. CG, 893, -107° SH. 812. 
Seen ee .—Mariner vy. Smith, 5 Heisk. 

Eng.—Grill v. General Iron Screw 
Collier, "Co;;. tas; “ho Re7 Cr pes ONO mre: 
ERC 680) left; Le” Ri 3 Gee 476 ls 
Wilson v, Brett, 11 M. & W. 118, 152 
Reprint 737 (per Rolfe, B.) 

Ont.—Fitzgerald v. Grand Trunk 
Rr Oo. 4 Omit, Ab 01k 

[a] Where there is no allegation 
of wanton or reckless conduct, the 
term “gross”? in connection with neg- 
ligence is “nothing but an epithet.” 
Clark v. Colorado, ete., R. Co., 165 
Fed. 408, 411, 91 CCA 358, 19 LRANS 
988 [quot Purple Vv. Union Paco oR 
Go, 114, Fed. 123, .180,..51, CCA 564, 
57 "LRA 700]. 
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‘‘Willfulness’’ and ‘‘Negligence’’ Compared. Ac- 
curately speaking, the terms ‘‘negligence’’ and 
‘‘willfulness’’? are incompatible,*® and signify the 
opposites of each other,?? in that absence of intent 


48. U. S.—Kelly v. Malott, 135 
Fed. 74, 67 CCA 548; The Strathdon, 
89 Fed. 374; Cleveland, etc., R. Co. 
v. Tartt, 64 Fed. 823, 12 CCA 618. 

Ala.—Sington v. Birmingham R., 
etc., Co., 200 Ala. 282,.76 S 48; Mc- 
Neil v. Munson SS. Lines, 184 Ala. 
420, 68 S 992 [rev 8 Ala. A. 610, 62 S 
459]; Birmingham R., etc., Co. V. 
Pinckard, 124 Ala. 372, 26 S 880; 
Levin v. Memphis, ete:, R. Co., 109 
Ala. 332; 19. 1S 395; Highland, | etc., 
R. Co. v. Winn, 93 Ala. 806, 9 S 509. 

Colo.—Lunt v. Post Printing, etc., 
Co., 48 Colo. 316, 110 P 208, 30 LRA 
NS 60, 21 AnnCas 492; Victor Coal 
Conve: Muir; 20) Colorm320;.38 2378, 
46 AmSR 299, 26 LRA 435. 

Conn.—Simenauskas v. Connecticut 
Co., 102 Conn. 676, 129 A 790; Nehr- 
ing v. Connecticut Co., 86 Conn. 109, 
84 A 301, 524, 45 LRANS 896, 902; 
Pitkin v. New. York, etc., R. Co., 
64 Conn. 482, 30 A,772. 

Ga.—Southern R. Co. v. Davis, 132 


Ga. 812, 65. SE -131. 
Ill.— Walldren Express, etc., Co. v. 
Krug, 291 Ill. 472,.126-NE 97; Chi- 


cago, ete., R. Co. v. Hamler, 215 Ill. 
525, 74 NE 705, 106 AmSR 187, 1 
LRANS 674, 3 AnnCas 42; Chicago 
City, a Cone Ve JOrGons 215-7 711468910, 
74 NE 452; Wabash R. Co. v. Speer, 
156 Ill. 244, 40 NE 835; Girard Coal 
Co. v. Wiggins, 52 Ill. A. 69. 

Ind.—Ft. Wayne, ete, Tract Co. 
v. Justus, 185 Ind. 464, 115 NE 585, 
587 [quot Cyc]; Brooks v.. Pitts- 
burgh, ete., R. Co., 158 Ind. 62, 62 NE 
€94; Cleveland, etc., R. Co. v. Miller, 
149 Ind. 490, 49 NE 445; Parker v. 
Pennsylvania Co., 134 Ind. 673, 34 
NE 504, 23 LRA 552; Carter v. Louis- 
ville, etc., R. Co., 98 Ind; 552, 49 
AmR 780; Pittsburgh, etc., R. Co. v. 
Stuart, 71 Ind. 500; Dierickx v. Davis, 
80 Ind. A. 71, 187 NE 685; Stauffer 
v. Schlegel, 74 Ind. A, 431, 129 NE 
44; Vandalia R. Co. v. Clem, 49 Ind. 
A. 94, 96 NE 789; Barrett v. Cleve- 
land, etc., R. Co., 48 Ind. A. 668, 96 
NE 490; Southern R. Co. v. McNeeley, 
44 Ind. A. 126, 88 NE 710, 714; Pitts- 
burgh, etc., R. Co. v. Ferrell, 39 Ind. 
A, 515, 78 NE 988, 80° NE 425; Dull 
v. Cleveland, etc., R. Co.,.21 Ind. A. 
571, 52 NE 1013. 

Ind. T.—Greathouse v. Croan, 4 Ind. 
T. 668, 76 SW 273. 

Iowa.—Ruter v. Foy, 46 Iowa 132. 

Kan.—Kennedy v. Atchison, ete., 
R. Co., 104 Kan, 129, 368, 179 P 314; 
Chicago, ete. R.. Co, vi-Lacy,, (8. isan. 
622, 97 P. 1025; Missouri Pac. R. Co. 
v. Walters, 78 Kan. 39, 96 P 346. 

Ky.—Shelby County Internal Impr. 
Bd. v. Scearce, 2 Duv. 576. 

Mass.—McIntyre v. Converse, 238 
Mass. 592, 181 NE 198; Prondecka 
v. Turners Falls Power, etc., Co., 238 
Mass. 239, 130 NE 3886; Cotter’s Pet., 
237 Mass. 68, 129 NE 426; Altman v. 
Aronson, 231 Mass. 588, 121 NE 505, 
4 ALR 1185; Banks v. Braman, 188 
Mass. 367, 74 NE 594. 

Mich.—Union Trust Co. v. Detroit, 
ete., R. Co., 289 Mich. 97, 214 NW 
166; Redson v. Michigan Cent. R. Co., 
120 Mich. 671, 79 NW 939; Denman v. 
Johnston, 85 Mich. 387, 48 NW 565. 

Minn.—Sloniker v. Great .Northern 
R. Co., 76 Minn. 306, 79 NW 168. 

Miss.—Southern R. Co. v. Free, 95 
Miss. 739, 50 S 442. 

Mo.—Holwerson vy. St. Louis, etce., 
R.-Co., 157-Mo. 216,57 SW. .770;, 50 
LRA 850; Dean v. St. Louis Wooden- 
vee Works, 106 Mo. A, 167, 80 SW 

Mont.—Neary v. Northern Pac. R. 
Co., 41 Mont. 480, 110 P 226; Robin- 
son v. Helena Light, etc., Co., 38 
Mont. 222, 99 P 887; Howie y. Cali- 
fornia Brewery Co., 35 Mont. 264, 88 
BP 1007. 


NEGLIGENCE 


Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N..J.—Menger v. Laur, 55 N. J..L. 
205, 26 A 180, 20 LRA 61, 

N. M.—Thayer v. Denver, etc., R. 
Co., 21 N. M. 830, 154 P 691; Wood 
v. Sloan, 20 N. M. 127, 148 P 507, LRA 
1915E 766. y 

N. C.—Ballew v. Asheville, -etc., R. 
Co., 186 N. C. 704, 120 SE 334; Bailey 


v. North “Carolina R. Co., 149 N. /C. 
169, 62 SEH 912. 
Oh.—Payne v. Vance, 103 Oh. St. 


59, 138 NE 85; Fagins v. Bloch Realty 
Co.» 26) Oh. Cire Ct. IN.) S122) 

S. C.—Talbert v. Charleston, etc., 
R. Co.,.75.SsC: 136, 55 SE,138;, Tinsley 
v. Western Union Tel. Co.,, 72 S. C. 
350, 51 SE 918; Talbert v. Charles- 
tON; ELCs: CO MES. Cred sii ioLeses 
564; Stembridge v. Southern R. Co., 
65 S. C. 440, 48 SE 968; Pickens v. 
South Carolina, etc., R. Co., 54 S. C. 
498, 32 SE 567. 

Utah.—Jensen v. Denver, ete., R. 
Co., 44. Utah 100,,138 .P 2s5, 1139 
[quot Cyc]. 

Va.—Matthews v. Warner, 29 Gratt. 
(70 Va.) 570,26 AmR 396. , 

Wis.—Rideout v. Winnebago Tract. 
Co., 123 Wis. 297, 101 NW _ 672, 69 
LRA 601; Turtenwald v. Wisconsin 
Lakes Ice, etc., Co., 121 Wis. 65, 98 
NW 948; Wilson v. Chippewa Valley 
Electric R. Co., 120 Wis. 636, 98 NW 
536, 66 LRA 912; Decker v. McSorley, 
116 Wis. 643, 93 NW 808; Lockwood 
v. Belle City St. R. Co.,. 92. Wis. 97, 
65 NW 866. ? 

“Negligence and willfulness are as 


unmixable as oil and water.” Kelly 
v. Malott, 135 Fed. 74, 76, 67 CCA 
548 [quot. Chicago, ete, R. Co. v. 


Hamler, 215 Ill. 525, 540, 74 NE 705, 
106 AmSR 187, 1 LRANS 674, 3 Ann 
Cas 42]. 

“Whatever its [negligence] form or 
its degree, it is something quite apart 
from wilful or malicious injury, 
whose characteristic element is the 
design to injure, either actually en- 
tertained or to be implied from the 
conduct and the circumstances.” 
Sharkey v. Skilton, 83 Conn. 503, 507, 
77 A 950. 

“Only the malignant or vicious in- 
tend injury to others, and such in- 
tentional injury is wilful, but not 
negligent in the proper sense of the 
word.” Cahill v. Illinois Cent. R. 
Co., 148 Iowa 241, 248, 125 NW 331, 
28 LRANS 1121. 

[a] “There is a clear distinction 
between a negligent tort and a will- 
ful tort—between carelessness and 
willfulness.” Dierickx v. Davis, 80 
Ind, A. .71,, 187, NE. 685; 7689; 

49. U. S.—Standard Mar. Ins. Co., 
Ltd. v. Nome Beach Lighterage, ete., 
Co.,,, 183 Med.636,,. 67. CCAr 602) 1 
LRANS 1095 [certiorari den 200 U. 
S. 616, 26 SCt 753, 50 L. ed. 622]. 

Colo.—Victor Coal Co. v. Muir, 20 
Colo. 320, 340, 38 P 878, 385, 46 AmSR 
299, 26 LRA 435. 

Ill.—Cook v. Big Muddy-Carterville 
Min. Co., 249 Ill. 41, 94 NE 90; Chi- 
cago v. Martin, 49 Ill. 241, 95 AmD 
590; Peoria Bridge Assoc. v. Loomis, 
20 Ill..235, 71 AmD 2638; Springside 
ave Min. Co. v. Grogan, 53 Ill. A. 
6 


Ind.—Brooks v. Pittsburgh, etc., R. 
Co., 158 Ind. 62, 62 NE 694; Cleve- 
land, etc., R. Co. v. Miller, 149 Ind. 
490, 49 NE 445; Parker v. ‘Pennsyl- 
vania Co., 134 Ind. 6738, 84 NE 504, 
23 LRA 552; Sherfey v. Evansville, 
6teio RinwGo,s,), 12. Tne. (42170 23 uN 
273;, Belt _R., .ete., Co. -v.  Mann,,.107 
Ind. 89, 7 NE 893; Cincinnati, etc., 
R. Co. v. Eaton, 53 Ind. 307; Barrett 
v. Cleveland, etc., R. Co., 48 Ind. A. 
668, 96 NE 490; Southern R. Co. v. 
McNeeley, 44 Ind. A, 126, 88 NE 710, 


18 or 


is a distinguishing characteristic of negligence” 
whereas willfulness cannot exist without purpose 
or design,®! and a willful injury will not be inferre 
when the result may be reasonably attributed to 


714; Pittsburgh, etc, R. Co. v. Fer- 
rell, 39 Ind. A. 515, 78 NE 988, 80 
NE 425; Huff v. Chicago, etc., R. Co., 
24 Ind. A. 492, 56 NE 932, 79 AmSR 
274; Dull v. Cleveland, etc., R. Co., 
21 Ind. A. 571, 52 NE 1013; Linton 
Coal, etc., Co. v..Persons, 15 Ind. A. 
69, 43 NE 661. ‘ 

lowa.—Stewart y. Burlington, etc., 
R. Co., 32 Iowa 561. 

Mo.—Schooler v. Arrington, 106 Mo. 
A. 607, 81 SW 468; Gibeline v. Smith, 
106 Mo. A. 545, 80 SW 961. 

Mont.—Neary v. Northern Pac. R. 
Co., 41 Mont. 480, 110'P 226. 

N. M.—Thayer v. Denver, etc., R. 
Co., 21° N.. M.. 330,.154 P 691. 

N. Y.—Matter of Mallon, 43 Misc. 
569, 570, 89 NYS 554: [aff 110° App. 
Div. 61, 97 NYS 23 (aff 185 N. Y. 539 
mem, 77 NE 1189 mem)]. 

D.—Morrison vy. Lee, 16 N. D. 


377, 113 NW 1025, 13 LRANS. 650. 


Ss. C.—Tinsley v. Western Union 
Tel, Co. 72 / S.C. 350,” 51 (Shs 913; 
Brasington v. South Bound R. Co., 62 
S. C. 325, 40 SE 665, 89 AmSR 905; 
Pickens v. South Carolina, etc., 
Co.,..54 S.C. 498; 32° SH 567. 

Tenn.—Memphis St. R. Co. v. Roe, 
118 Tenn. 601, 102 SW 343. 

Wis.—Rideout v. Winnebago Tract. 
Co, 123 “Wis. 297, 101 NW 672,169 
LRA 601; Lockwood v. Belle City St. 
R.Co.,. 92_ Wis. 97, L13,. 65 NW 7866. 

[a] Positive and negative terms. 
—(1) “A willful injury is a postive 
act, while an injury resulting from 
negligence is a negative act, result- 
ing from the absence of Such care as 
it was the duty of the defendant to 
use.” Thayer v. Denver, etc., R. Co., 
21 NM... 330, -346;, 154. P. 691... ¢2) 
“Negligence is negative in its na- 
ture, implying the omission of duty, 
and excludes the idea of willfulness. 
Willful or intentional injury implies 
positive and aggressive conduct, and 
not the mere negligent omission of 
duty.” Cleveland, , ete., R. Co. v. 
Tartt, 64 Fed. 823, 826, 12 CCA 618. 

50. See supra § 11. 

51. U. S.—Hazle v. Southern Pac. 
Cor wiiaar Wen eae he 

Ala.—Sington vy. Birmingham R., 
etc., Co., 200 Ala. 282, 76 S 48; Louis- 
ville, etc., R. Co. v. Anchors, 114 Ala. 
492, 499, 22.8" 279)" 62- AmSR "116 
Birmingham R., ete., Co. v. Bowers, 
110, Ala. 328, 331,.20.S 345. 

Cal.—Tognazzini_v. Freeman, 18 
Cal. A. 468, 123 P 540. 

Canal Zone.—Fitzpatrick v. Panama 
R.: (Co. f 2 , Canal Zone,; 81 Tt. 

Ill.—Jeneary v. Chicago, ete., Tract. 
Co., 306 Ill. 392, 138 NE 203;. Peoria 
Bridge Assoc. v. Loomis, 20 Ill. 235, 
71 AmD 2638. 

Ind.—Cleveland, etc., R. Co. v. Mil- 
ler, 149 Ind. 490, 49 NE 445; Parker 
v. Pennsylvania Co., 184 Ind. 673, 34 
NE 504, 23. LRA 552; Citizens’ St. R. 
Co. v. Willoeby, 134 Ind. 563, 566, 33 
NE 627; Barrett v. Cleveland, etc., R. 
Co., 48 Ind. A. 668, 96 NE 490; South- 
ern R. Co. v. MeNeeley, 44 Ind. A. 126, 
88 NE 710, 714; Pittsburgh, ete., R. 
Co. v. Ferrell, 39 Ind. A. 515, 78 NE 


988, 80 NE 425; Dull v. Cleveland, 
Fae Rat CO.) aoe nds VAL BT 1.2 5 DueNeRe 

Ky.—Kentucky Cent. R. Co. v. 
Gastineau, 88 Ky. 119; Louisville, 
ete., Riy. Coy Ve MoCoy,;.. Sly Ky... 408% 
Louisville, ete., R.. Co. v. Connely, 


% Ky 359, 374, 13 Ky. Op... 726; 

Mass.—McIntyre v. Converse, 238 
Mass. 592, 181 NE 198; Prondecka v. 
Turners Falls’ Power, etc.,.Co., 238 
Mass. 239, 130 NE 386; Cotter’s Pet., 
237 Mass. 68, 129 NE 426. 

Mo.—Christy v. Butcher, 153 Mo. 
A, 397, 184 SW 1058. 

N. D.—Morrison v. Lee, 16 N. D. 
377, 1183 NW 1025, 18 LRANS 650. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 37] 


negligence or inattention.®? 
negligence’’ 


Oh.—Payne v. Vance, 103 Oh. St. 
59, 133 NE 85. 

S. C—Geddings v. Atlantic Coast 
iuine R..Co.; 91) S.cC. 477215 SE 284; 
Talbert v. ‘Charleston, ete., BR. 1Cos, 
75° 8i CG. 136, 55.-SHy 138; Talbert Vv. 
Charleston, etc., R. Co., 72 Smee seve 
51 SE 564; Thomasson v. Southern 
ResSe3 602° S.C. 7545S 443. 

Tenn.—Memphis St. R. Co. v. Roe, 
118 Tenn. 601, 102 SW 343. 

Wis.—Rideout v. Winnebago Tract. 
Co., 123 Wis. 297, 101 NW. 672, 69 
LRA 601. 

“In the law of torts ‘willfulness’ 
has a well-established meaning. To 
do a tortious act willfully is to do 
it intentionally, purposely, design- 
edly. No one ean inflict a willful in- 
jury without being guilty of conduct 


which is either criminal or quasi 
eriminal.’”? Dierickx v. Davis, 80 Ind. 
A, 71, 137 NE 685, 690. 


“Wilful neglect results from the 
fact that the party charged could 
have avoided the injury and that this 
neglect is of such a character as 
evidences intentional wrong.” lLouis- 
ville, etc., R. Co. v. Connely, 7 Kyl 
359, 374, 13 Ky. Op. 726, 728. 

[a] Nonfeasance not willfulness. 

—‘Acts which constitute willfulness 
must not be mere acts of nonfeas- 
ance, but must be acts of aggressive 
wrong.” Stauffer v. Schlegel, 74 Ind. 
A. 431, 129 NE 44, 46. 

Intent to inflict injury see 

44, 

, 52. Cook v. Big Muddy-Carterville 
Min. Co., 249 Ill. 41, 94 NE 90; La- 
marre y. Cleveland, etc., R. Co., 217 
Ill. A. 296, 305 [quot Cyc]; Indian- 
apolis St. R. Co. v. Darnell, 32 Ind. 
‘A. 687, 68 NE 609; Payne v. Vance, 
103 Oh. St. 59, 133 NE 85, 88 [quot 
Cyc]; Ussery v. Augusta-Aiken R. 
Co. 29" S=.C.. 2097 2117 60" (SE 52.7. 
Compare Kaler v. Puget Sound 
Bridge, etc., Co., 72 Wash. 497, 501, 
130 P 894, 20 ALR 674 (“Negligence 
implies a wilful fault’’). 

“Wilful or wanton refusal to per- 
form an obvious duty iS not to be 
imputed ...from the lack of per- 
fect diligence and vigilance.” Us- 
sery v. Augusta-Aiken R. Co., supra. 

53. U. S.—Kelly v. Mallott, 135 
Fed. 74, 67 CCA 548. 

Colo.—Victor Coal Co. v. Muir, 20 
Colo, 320, 38 P 378, 46 AmSR 299, 26 


infra 


LRA 435. 


Conn.—Simenauskas y. Connecticut 
Co., 102 Conn. 676, 129 A 790. 

I1l.— Chicago, etc., R. Co. v. Ham- 
Jer, 215 Ill. 525, 74 NE 705, 116 Am 
SR 187, 1 LRANS 674, 3 AnnCas 42. 

Ind. — Louisville, etc., Te Coe? Vv. 
Bryan, 107 Ind, Bal 7 NE 807; Terre 
Haute, etc., R. Co. v. Graham, ‘95 Ind. 
286, 48 AmR 719. 

Mo.—Holwerson v. St. Louis, etc., 
R. Co., 157 Mo. 216, 57 SW 770, 50 
LRA 850. 

Mont.—Neary v. Northern Pac. R. 
Co., 41 Mont. 480, 490, 110 P 226. 

Oh.—Payne v. Vance, 103 Oh. St. 
59, 1383 NE 85. 

Wis.—Lockwood y. Belle City St. 
R. Co., 92 Wis, 97, 65 NW 866. 

“willful negligence’ is as self-con- 
tradictory as ‘guilty innocence.’ ” 
Kelly v. Malott, 135 Fed. 74, 76, 67 
CCA 548 [quot "Chicago, etc., R. Co. 
v. Hamler, 215 Ill. 525, 540, 74 NE 
705, 106 AmSR 187, 1 LRANS 674, 
3 AnnCas 42]. 

“Tt is a contradiction in terms to 
say that an act was done ‘willfully 
and negligently.’” Neary v. North- 
ern Pac. R. Co., supra. 


[45 C. J.—43] 


The phrase 
is a contradiction in terms,®? for to 
say an injury resulted from the negligent and will- 
ful conduct of another is to affirm that the same 
act is the result of two opposite mental conditions, 
heedlessness and purpose or design.®4 
ence between negligence and willfulness is a differ- 
ence in kind and not merely a difference in degree,*® 


NEGLIGENCE 


“willful 


The differ- 


“By willful negligence is meant 
not strictly negligence at all, to speak 
exactly, since negligence implies in- 
advertence, and whenever there is an 
exercise of the will in a particular 
direction, there is an end of inad- 
yvertence, but rather an intentional 
failure to perform a manifest duty, 
which is important to the person in- 
jured in preventing the injury, in 
reckless disregard of the conse- 
quences as affecting the life or prop- 
erty of another. Such conduct is not 
negligent in any proper sense, and 
the term ‘willful negligence,’ if these 
words are to be interpreted with sci- 
entific accuracy, is a misnomer.’ 
Holwerson v. St. Louis, ete., R. Co., 
157 Mo. 216, 241, 57 SW 770, 50 LRA 
850 [quot Beach Contr. Negl. § 62]. 

54. U. S.—The Strathdon, 89 Fed. 
374; Cleveland, etc., R. Co. v. Tartt, 
64 Fed. 823, 12 CCA 618 [rev on other 
grounds 99 Fed. 369, 39 CCA 568, 49 
LRA 98} 

Ind.—Ft. Wayne, etc., Tract. Co. v. 
Justus, 186 Ind. 464, 115 NE 585, 587 
[quot Cyc]; Brooks Vv. Pittsburgh, 
ete., R. Co., 158 Ind. 62, 62 NE 694; 
Cleveland, ete., R. Co. v. Miller, 149 
Ind. 490, 49 NE 445; Parker v. Penn- 
Sylvania Co., 134 Ind. 673, 34 NE 
504, 23 LRA 552; Louisville, etc., R. 
Co. v. Bryan, 107 Ind. 51, 7 NE 807: 


Pittsburgh, ete., Re GOs vi Ferrell, 

(A.) 78 NE 988; Dull v. Cleveland, 

ore R. Co., 21 Ind. )-A.. 571, 52° NE 
13. 


Mo.—Holwerson v. St. Louis, etc., 
R. Co., 157 Mo..216, 57 SW 770, 50 
LRA 850. 

Oh.—Payne v. Vance, 103 Oh. St. 
59, 73, 133 NE 85. 

Wis.—Rideout v. Winnebago Tract. 
Co., 123 Wis. 297, 101 NW 672, 69 
LRA 601; Lockwood v. Belle City St. 
R. Co., 92 Wis. 97, 65 NW 866. 

“The words ‘wilful’ and ‘negligent,’ 
used in conjunction, have not always 
been employed with strict regard for 
accuracy of expression. To say that 
an injury resulted from the negligent 
and wilful conduct of another, is to 
affirm that the same act is the result 
of two exactly opposite mental con- 
ditions. It is to affirm in one breath 
that an act was done through inat- 
tention, thoughtlessly, heedlessly, 
and at the same time purposely and 
by design. It seems to be supposed 
that by coupling the words together, 


a middle ground between negligence | 
and wilfulness, between acts of non-| 


feasance.and misfeasance, may be ar- 
rived at. It is only necessary to say 
that the distinction between cases 
falling within the one class or the 
other, is clear and well defined, and 
cases in neither class are aided by 
importing into them attributes per- 
taining to the other.” Louisville, 
etc., R. Co. v. Bryan, 107 Ind. 51, 54, 
7 NE 807 [quot Payne v. Vance, su- 


pra]. 

55. Stauffer v. Schlegel, 74 Ind. A. 
431, 129 NE 44; McIntyre v. Con- 
verse, 238 Mass. 592, 131 NE 198; 
Adamowicx v. Newburyport Gas, etc., 
Co., 238 Mass. 244, 130 NE 388; Pron- 
decka v. Turners Falls Power, etc., 
Co., 238 Mass. 239, 130 NE 386; Cot- 
ter’s Pet., 237 Mass. 68, 129 NE 426; 
Raming v. Metropolitan St. R. Co., 
157 Mo. 477, 57 SW 268. 

56. Birmingham R., etc., Co. v. 
Norton, 7 Ala. A. 571, 61 S 459; Wall- 
dren Express, etc., Co. v. Krug, 291 
Tll. 472, 126 NE 97; Chicago City R. 
Co. v. Jordon, 215 Ill. 390, 74 NE 
452; Et. Wayne, etc., Tract. Co. v. 
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and accordingly, negligence cannot be of such a de- 
gree as to become willfulness,®® while, on the other 
hand, a willful act involves no negligence.°? 
ever, a failure of duty to avoid injury to others 
results in liability for an injury,, whether it. be 
caused by negligence or willfulness;°* and the term 
“willful negligence’’ 
courts,°? and has come to have a well understood 


How- 


is frequently used by the 


Justus, 186 Ind. 464, 115 NE 585; 
Cleveland, etc., R. Co. v. Starks, 174 
Ind. 345, 92 NE 54 [rev (A.) 89 NE 
602]; Brooks v. Pittsburgh, etc., R. 
158 Ina. 62, 62 NE 694; Parker 
v. Pennsylvania Co., 134 Ind. 673, 34 
NE: 504, 23 LRA 552; Stauffer v. 
Schlegel, 74 Ind. A. 431, 129 NE. 44; 
Payne v. Vance, 103 Oh. St..759; 133 
NE 85. 

“Negligence, no matter how repre- 
hensible, can never approximate will- 
fulness.” Vandalia R. Co. v. Clem, 
49 Ind. A. 94, 96 NE 789, 790. 

[a] “The hiatus between negli- 
gence and willfulnmess is complete 
and absolute. There is no middle 
ground. Negligence cannot merge 
into wilfulness.” Dierickx vy. Davis, 
80 Ind. A. 71, 1837 NE 685, 689. 

57. Ind.—Cleveland, etc., R. Co. v. 
Miller, 149 Ind. 490, 49 NE 445; 
Southern R. Co. v. McNeeley, 44 Ind. 
A. 126, 88 NE 710, 714. 

Mo.—Raming v. Metropolitan St. 
Rui Cox. 150. Mo. W477, od SW. 268% 
Christy v. Butcher, 153 Mo. A. 397, 
134 SW 1058. , 

Mont.—Neary y. Northern Pac. R. 
Co., 41 Mont. 480, 110 P 226. 


N. M.—Thayer v. Denver, Send ate 
Co., 21 N. M. 330, 154 P 691 

Oh.— Payne v. Vance, 103 Oh. St. 
59, 133 NE 85. 

Or.—Hawks v. Slusher, 55 Or. 1, 


104 P 8838, AnnCas1912A 491. 

Tenn.—Memphis St. R. Co... v. Roe, 
118 Tenn. 601, 102 SW 343. 

“When willfulness enters, negli- 
gence steps out.’ Christy v. Butch- 
er, 153 Mo. A. 397, 401, 134 SW 1058. 

58. Haynes v. Cincinnati, etc., R. 
Co., 145 Ky. 209, 216, 140 SW 176, 
‘AnnCasl1913B 719 [reh apn 146 Ky. 
739, 143 SW 380]. : 

“Tt is not at all Goa aitien whether 
his wrongful or negligent act is com- 
mitted in an affirmative or willful 
manner, or results from mere non- 
attention to a duty that he owes to 
third persons, and that it is entirely 
within his power to perform or omit 
to perform. There are innumerable 
situations and conditions presented 
in the every day affairs of life that 
make it the duty of persons to so 
act as not to harm others, and when 
any person, whatever his position or 
relation in. life may be, fails from 
negligence, inattention or willfulness, 
to perform the duty imposed, he will 
be liable.” Haynes v. Cincinnati, 
ete., R. Co., Supra. 

59. Colo.—Victor Coal Co. v. Muir, 
20 Colo. 320, 38 P 378, 46 AmSR 299, 
26 LRA 435. 

Minn.—Mueller v. Dewey, 159 Minn. 
173, 176, 198 NW 428, 

Mo.—Holwerson y.*St. Louis, etce., 
157-Mo. 216, 57 SW. 770, 50 


LRA 850. 

Oh.—Payne v. Vance, 103 Oh. St. 
59, 68, 183 NE 85. 

Wis.—Lockwood v. Rene. ey St. 
R. Co., 92 Wis. 97, 65 NW 8 

“The term willful anes is 
found in many of the adjudicated 
cases, but it is apparent from a care- 
ful analysis of the phrase that there 
is a clear incompatibility therein.” 
Payne v. Vance, supra. 

“The use by the courts of the ex- 
pression ‘willful or wanton negligence’ 
has been criticized as a misnomer be- 
cause a negligent act is usually the 
result of inadvertence, whereas a 
willful or wanton act is one done with 
a consciousness of probable results 
but with reckless indifference to 
them. Dun. Dig. 7036. But, however 


674 [45 C.J.] 


significance in the law,®° as indicating a voluntary 
breach of duty under such circumstances as indicate 
a reckless or wanton disregard of consequences.°* 
[§ 38] 2. ‘‘Wantonness’’ and ‘‘Negligence’’ Com- 
pared. When the terms are accurately used, there 
is a clear distinction between ‘‘negligence’’ and 
‘“wantonness,’’? in that mere carelessness or in- 
constitute negligence®? 
wantonness includes the elements of consciousness 
of one’s conduct,** intent to do or omit the act 
in question,®® realization of the probability of in- 
jury to another,®* and reckless disregard of conse- 
Accordingly, if has been said that wan- 


advertence may 


quences.°* 


tonness and negligence are incompatible.** 
theless the term ‘‘wanton negligence’’ is frequently 


used by the courts,®® as expressing 


inappropriate it may be, the expres- 
sion has become firmly imbedded in 
the yocabulary of judges and lawyers 
as a synonym for willful or wanton 
injury.’ Mueller v. Dewey, supra. 

60. Victor Coal Co. v. Muir, 20 
Colo. 320, 38 P 378, 46 AmSR 299, 26 
LRA 435. 

61. Victor Coal Co. v. Muir, supra. 

{al “Willful negligence” defined. 
—“When a person charged with an 
important duty voluntarily does or 
omits something in respect to such 
duty, indicating a reckless or wanton. 
disregard of consequences to the 
rights or personal safety of another, 
his conduct is characterized as _ will- 
ful negligence.” Victor Coal Co. v. 
Muir, 20 Colo. 320, 340, 38 P 378, 46 
AmSR 299, 26 LRA 435. 

62. . S.—Heller vy. New _ York, 
ete.; Ru.Ga, 265 Fed. 192; 17 ALR 
823. 

Ala.—Sington v. Birmingham R., 
ete, Co. 200 Ala. 282, 76 S 48; 
Stringer v. Alabama Mineral R. Co., 
99 Ala, 397, 13 S 75. 

Ill.—Walldren Express, etc., Co. v. 
Krug, 291 Ill. 472, 126 NE 97. » 

Kan.—Chicago, etc:, R. Co. v. Lacy, 
78 Kan, 622, 97 P 1025; Missouri Pac. 
qW.*'Co;* Vv; alters, 78'Kan, 39, 96 P 
346; Kansas Pac. R. Co. v. ‘Whipple, 
39 Kan.’ 531,-18°P 730. 

Mass.—Prondecka v. Turners Falls 
Power, etc., Co., 238 Mass. 239, 130 
NE 386. 

Mich.—Union Trust Co. v. Detroit, 
etc., R. Co., 239 Mich. 97, 214 NW 166. 

Miss.—Southern R. Co: v. Free, 95 
Miss. 739, 50 S 442. 

N. C.—Bailey v. North Carolina R. 
Co., 149 N. C. 169, 62 SE 912. 

S. C.—Ussery v. Augusta-Aiken R. 
Co., 79. S. C.'209} 60 SE 527 (quoted 


supra § 87 note 52); Tinsley v. West- | 


ma Union Tel. Co., 72 S. OC. 350, 51 SH 

Tenn.—Memphis St. R. Co. vy. Roe, 
118 Tenn. 601, 102 SW 343. 

Wis.—Barlow v. Foster, 149 Wis. 
613, 136 NW 822. 

“A charge of wantonness implies an 
act intentionally done in disregard 
of another’s rights, designed and in- 
tentional mischief, and not a mere 
negligent omission of duty.” Wall- 
dren Express, etc.,-Co. v. Krug, 291 
Ill. 472, 479, 126 NE 97, 

“Simple negligence is the inad- 
vertent omission of duty; and -wan- 
ton or willful misconduct is charac- 
terized as such by the state of mind 
with which the act or omission is 
done or omitted. The conceptions 
are essentially distinct, for an act 
or omission may be simple negli- 
gence, or wanton or willful wrong, 
according to the presence or absence 
of the mental state of the person who 
did or omitted to do that which duty 
required in -the premises.” McNeil 
v. Munson SS. Lines, 184 Ala. 420, 
eee 63 S 992 [rev 8 Ala. A. 610, 62 S 


Ts . 

[a] “Mere forgetfulness, however 
grievous the consequences, does not 
constitute -a wilful or wanton neglect 


NEGLIGENCE — 


whereas 
tive intent.’ 


Never- 


something more 


of duty.” Bailey v. North Carolina 
R. Co., 149 N. C. 169, 174, 62 SE 912, 

[b] “A mere error of judgment as 
to the result of doing an act or the 
omission of an act, having no evil 
purpose or intent or consciousness of 
probable injury, may constitute sim- 
ple negligence, but cannot rise to the 
degwee of wanton negligence or will- 
ful wrong.’ Birmingham R., etc., 
Gof vi ‘Norton, °F (Alla) (A. 5.71, 582) 61 
S 459. To same effect Birmingham 
R., ete., Co, v. Drennen, 190 Ala. 176, 
67 S 386, 175 Ala. 338, 57 S 876, Ann 
Cas1914C 1037. 

[ec] “The word ‘recklessly,’ when 
used conjunctively with wantonly, 
always means something more than 
negligently; the two words thus con- 
joined can never import less than 
such conscious disregard of or an 
indifference to the probable conse- 
quences of the act to which they 
refer as is the legal equivalent of 
willful misconduct and intentional 
wrong.” Bailey v. North Carolina R. 
Co., 149 N. C. 169, 175, 62 SE 912. 

{d] Effect of mental state.—‘‘An 
act or omission is simple negligence 
or a wanton or intentional wrong ac- 
cording to the absence or presence 
of the mental state of the person who 
did or omitted to do that which duty 
required in the premises; and, if the 
person’ intended to inflict the injury 
or did the act or omitted to do his 
duty under the circumstances with a 
knowledge and consciousness that his 
doing of the act or omitting to act 
will likely result in injury to an- 
other, he is guilty of willful or wan- 
ton misconduct or omission, and is 
not. guilty of simple negligence.” 
Sington v. Birmingham R., ete., Co., 
200 Ala. 282, 284, 76 S 48. 

[e] “fhe phrase ‘reckless and 
wanton negligence’ has a misleading 
tendency. One who is_ properly 
charged with recklessness or wanton- 
ness is not simply more careless than 
one who is only guilty of negligence; 
his conduct must be such as to put 
him in the class with the willful doer 
of wrong. The only respect in which 


|his attitude is less blameworthy than 


that of the intentional wrong-doer 
is that instead of affirmatively wish- 
ing to injure another he is merely 
willing to do so,’”’ Atchison, etc., R. 
Co. v. Baker, 79 Kan. 183, 189, 98 P 
804, 21 LRANS 427. 


63. See supra § 11, 

64. See infra § 40. y, 

65. See infra § 41. 

66. See infra § 42, 

67. See infra § 43. 

68. Walldren Express, ete., Co. v. 
Krug, 291 Ill. 472, 126 NE 97; Chi- 


cago City R. Co. v. Jordan, 215 .11): 
390, 74 NE 452. 

69. Mueller v. Dewey, 159 Minn. 
173, 198 NW. 428. 

70. See cases infra this note. 

“Wanton action is not mere negli- 
gence.” Marra v. New York Cent., 
etc.,, R. Co., 139 App. Div.' 707, 710, 


124 NYS 443. 
“The term ‘wanton negligence’... 


than ordinary negligence.” 

[§ 39] 3. ‘‘Willfulness’’ and 
pared. In strictly accurate use, the terms ‘‘willful- 
ness’’ and ‘‘wantonness’’ express different ideas and 
are clearly distinguishable,”* in that willfulness in- 
cludes the element of actual intent to inflict injury, 
while in the case of wantonness there is no such 
actual intent, but at most, an implied or construc- 
It has been said that ‘‘the difference 
is that between him who casts a missile intending 
that it shall strike another and him who easts it 
where he has reason to believe it will strike an- 
other, being indifferent whether it does so or not.’’7* 
Nevertheless, the two terms are frequently used as 
synonymous,’* and it has been considered unneces- 


¢ 


a 
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‘*Wantonness’’ Com- 


always implies something more than 
a negligent act.” Bailey v. North 
Carolina R. Co., 149 N. C. 169, 174, 
62 SE 912. 

“In popular use, and by our deci- 
sions, ‘recklessnéss’ and ‘wantonness’ 
are stronger terms than mere, or 
ordinary, negligence.’”’ Chicago, etc., 
R. Co. vy. Lacy, 78 Kan. 622, 628, 97 
P1025. 

71. U. S.—Cleveland, etc., R. Co 
v. Tartt, 64 Fed. 823, 12 CCA 618. 

Ala.—Birmingham R., -etc., Co. v. 
Bowers, 110 Ala. 328, 20 S 345. 

Ariz.—Conchin vy. El Paso, ete., R. 
ie 13 Ariz. 259, 108 P 260, 28 LRANS 


Ind.—Terre Haute, etc., R. Co. v. 
Graham, 95 Ind. 286, 48 AmR 719; 
Lafayette, etc., R. Co. v. Huffman, 28 
Ind.,.287, 92 AmD 318, 

Mass.—Prondecka y. Turners Falls 
Power, etc., Co., 288 Mass. 239, 130 
NE 386. 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100; 112, 138 P 1185. 

“Of course there is a distinction 
between willfulness, wantonness, and 
recklessness. The first implies an 
act done intentionally, designedly. 
The second has various meanings. 
As applied to the subject in hand, 
action without regard to the rights 
of others; a conscious failure to ob- 
Serve care; a conscious invasion of 
the rights of others; willfully un- 
restrained action. The third, a dis- 
regard of consequences; an indiffer- 
ence whether a wrong or an injury 
is done or not, an indifference to 
the rights of others and of natural 
and probable consequences.” Jensen 
v. Denver, etc., R. Co., supra. 

72. See infra § 44. 

73. Atchison, etc.,,R. Co. v. Baker, 
79 Kan. 183, 190, 98 P 804, 21 LRANS 
427 [quot Crosman y. Southern Pac, 
Co., 44 Nev. 286, 194 P 839, 843). 

74 U.S.—Shumacher y. St. Louis, 
Shes; GOs oe fee tt icd 180 [rev on 
other grounds 152 She. Me pt 
479, 38 L. ed. 361], . Ree 

Ariz.—Conchin v, El Paso, etce., R. 
Co., 13 Ariz. 259, 264, 108 P 260 28 
LRANS 88. : 

Fla.—Florida Southern R, Co. vy. 
Hirst, 30 Fla. 1, 11 S 506, 32 AmSR 
1%, 16° LRA: 631. 

Ill.—Walldren Express, ete., Co. v. 
Krug, 291 Tl. 472, 478, 126 NE 97. 

Ind.—Cincinnati, ete, R. Co. v. 
Cooper, 120 Ind. 469, 474, 22 NE 840, 
16 AmSR 334, 6 LRA 241. 

Ky.—Shelby County Bd. of Internal 
Impr. v. Scearce, 2: Duv. 576. 

“In many cases the words ‘will- 
ful’ and ‘wanton’ are treated as syn- 
onymous, and in those cases where 
an attempt has been made to dis- 
tinguish them it has usually been 
with reference only to the facts of 
the particular case.” Conchin y. El 
Paso, etc., R. Co., supra. 

“The . words ‘wanton,’ ‘wantonly’ 
and ‘wantonness,’ ‘willful,’ ‘willfully’ 
and ‘willfulness,’ have been used to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sary to draw any distinction between them.7® 
cordingly, the terms ‘‘willfulness’’ and ‘‘wanton- 
are frequently defined together, the definition 
including, in the alternative, an actual or a con- 
‘‘willfulness’’ or 
‘‘willful negligence’’ is defined as including either 
actual or constructive intent to injure.”? 

[§ 40] 4. Particular Elements of Willfulness or 
Wantonness—a. Consciousness of Conduct. 
der that one may be held guilty of willfulness or 
wantonness it must appear that he was conscious. 


ness’’ 


structive intent to injure,7® or 


of his conduct."® 


express the same thing. Sometimes 
the expression has been ‘wanton and 
willful,’ sometimes ‘wanton or will- 
ful,’ sometimes ‘wanton’ and some- 
times ‘willful,’ but whenever an effort 
has been made to explain the mean- 
ing of the expressions used, it is ap- 
parent that all are used to express 
the same general idea.’’ Walldren 
Express, etc., Co. v. Krug, supra. 

75. Chicago, etc.,,R.. Co. v. Lacy, 
78. Kan. 622, 629,97 P 1025: (“We 
deem it unnecessary to consider here 
the nice distinctions sometimes 
drawn by courts in respect of willful 
negligence and wanton negligence’’). 

76. Ala.—Anniston Electric, © etc., 
Co. vy. Rosen, 159 Ala, 195, 48 S 798, 
133 AmSR 33: Alabama Great South- 
ce Hi * Col Ve ‘Hall, 105 Ala. 599,17 S 

Ill.— Illinois Cent. R. Co. 
202 Ill. 624, 67 NE 398, 95 AmSR 
266; Russell v. Cleveland, etce., R. 
Co., 169 Ill. A. 149; Hast St, Louis 
Connecting R. Co. v. Meeker, 119 Ill. 
A. 27. 


v. Leiner, 


Ind.—Parker v. Pennsylvania Co., 
134 Ind. 673, 34 NE 504, 28 LRA 552. 

N. C.—Ballew v. Asheville, etc., R. 
Co., 186 N. C. 704, 120 SE 334. 

Utah.—Jensen vy. Denver, etc., R. 
Co., 44 Utah 100, 138 P 1185, 1189 
{quot Cyc]. 

[a] Dustrative definition. — To 
constitute willfulness or wanton in- 
jury “the injurious act or omission 
must have been purposely and in- 
tentionally committed, with a de- 
sign to produce injury, or it must 
have been committed under such cir- 
cumstances as that its natural and 
reasonable consequence would be to 
produce injury to others, the actor 
having knowledge of the Situation of 
those others. There must have been 
an actual or constructive intent to 
commit the injury.” Conner v. Citi- 
zens’ St. R. Co., 146 Ind. 430, 435, 45 
NE 662 [quot Ballew v. Asheville, 
ete., R. Co., 186 N. C. 704, 706, 120 SE 
334]. 

77. See cases infra this note. 

{a] Among such definitions are: 
(1) “Intentional neglect or such 
recklessness as evidenced a purpose 
to injure.’ Louisville, etce., R. Co. v. 
Coniff, 27 SW 865, 866, 16 KyL 296. 
(2) “An intentional wrong, or such 
a reckless disregard of' security and 
right as to imply bad faith.’’ Louis- 
ville, ete., R. Co. v. Filbern, 6 Bush 
(Ky.) 574, 580, 99 AmD 690. (3) 
“Willful negligence implies an act 
intentionally done in disregard of 
another’s rights, or an omission to do 
something to protect the rights of 
another after having had such no- 
tice of those rights as would put a 
prudent man upon his guard to use 
ordinary care for the purpose of 
avoiding injury to such other per- 
son.’ Covert v. Rockford, etc., R. 
Co., 299 Ill. 288, 291, 132 NE 504. 
(4) “An act is ‘willful’ where the re- 
sulting injury is intentional or the 
natural and probable consequence of 
the act.” -Conchin v..El Paso, etc., 
R. Co., 13 Ariz. 259, 264, 108 P 260, 
28 LRANS 88. (5) 
wilful injury, the act which produced 
it must have been intentional, or 
must have been done under such 
eireumstances as evinced a reckless 
disregard for the safety of others, 
and a willingness to inflict the in- 


‘ful neglect’ 


“ages. 


“To ‘constitute a]. 
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[§ 41] b. Intent To Do or Omit Act. In order 
that an act or omission may properly be character- 
ized as either willful or wanton there must be, on 
the part of the person sought to be charged, a con- 
scious intent to do or to omit the act in question ;7® 
an intentional failure to perform a manifest duty.®° 
Consequently, mere inattention does not amount to 
willfulness or wantonness.®! : 

[§ 42] c. Realization of Probability of Injury. 
Wantonness involves the element. of consciousness 
that one’s acts or omissions will probably result 


in injury to another,®? for considered without refer- 


jury complained of.’ Louisville, etce., | 
Re Comv..Bryan,; L0% ind: 51,453; 

807 [quot Bailey v. North Carolina | 
RF Coy, ql49, Nx Cil695 1 C40.62 (SB 9d 25 
Memphis St. R. Co. v. Roe, 118 Tenn. 


601, 6138, 102 SW 343. 
[b] Willful neglect under statute. 
—(1) “Willful neglect’? within the 


meaning of a statute imposing lia- 
bility for punitive damages in case 
death of another is caused: by ‘‘will- 
ful neglect’ means intentional neg- 
lect or such recklessness as_ evi- 
dences a purpose to injure. “ ‘Will- 
is a higher degree of 
neglect than gross neglect, and was 
unknown to the common law. It is 
a creature of the statute.’ Louis- 
ville, etc., R. Co. v. Coniff, 27 SW 
865, 866, 16 KyL 296. (2) The term 
properly applies only to actions for 
loss of life involving punitive dam- 
Chesapeake, etc., R. Co. v. 
Yost, 29 SW 326, 16 KyL 834. 

78 U. S.—Hazle v. Southern Pac. 
R. Co., 173 Fed. 431. 

Ala.—Alabama Power Co. v. Con- 
ine, 210 Ala. 320, 97 S 791; Ellis. v. 
Birmingham Water Works Co., 187 
Ala, 552, 65 S 805; Birmingham LES 
etenuCo.-v. Cockrum, 179 Ala. 372, 60 
S 304; Birmingham’ Re FOL. 3 COn Vs 
Drennen, 175 Ala, 338, 57. S 876, Ann 
Cas1914C 1037; Alabama Great South- 
ern R. Co. v. Guest, 144 Ala. 373, 39 
S 654; Montgomery St. R. Co. v. Rice, 
142 Ala. 674, 38 S 857; Louisville, etc., 
R. Co, v. Anchors, 114 Ala. 492, :22 § 
279, 62 AmSR 116; Birmingham R., 
etc., Co. v. Bowers, 110 Ala. 328, 20 
S 345; Alabama Great Southern R. 
Coy wv.” Hall, 105 Ala. 599, Li 8 276; 
Jones vy. Birmingham R., ‘etc., Co, 12 | 


Ala. A. 474, 67 S 801 [certiorari den| R 


193 Ala. 676, 69 S.1018]; Birmingham | 
R.; etc.; Co. ..v.. Jackson, 9° Ala... A. 
588, 638 S 782. 

Til. —Jeneary Vv. Chicago, etc., 
Tract. Co., 306 Ill. 392, 138 NE 208; 
Bernier v. Illinois. Cent. R. Co., 296 
Tll. 464,129 NE 747 [aff 215 Ill. A. 
454]; Snedden y. Illinois Cent, R. Co., 


234 Jill. A. 234; Collins v. Missouri- 
Illinois R. Co., 233. Ill. A. 545; La- 
marre v. Cleveland, etc., R. Co., 217 
Til, A. 296, 805° [quot, Cyc]. 
Ky.—Kentucky Cent. R. Co. v. Gas- 
tineau, 83 Ky. 119; Lexington v. 
Lewis, 10 Bush 677; Shelby County 
Bd. of Internal Impr. v. Scearce, 2 


Duv. 576. 
Mo.—Holwerson y, St. Louis, etc., 
SW 770, 50 


R..Co., 157 Mo. 216,, 57 
ae 850. 

dex enon v. Public Serv. R. Co., 
97 Ne TO te Aa 8, 

N. Pll v. Southern Public Util- 
ities Co., 183 N. C. 281, 111 SE 354, 
361 [quot Cyc]. 

Oh.—Payne v. Vance, 103 Oh. St. 
59, 1383 NE’85, 87 [quot Cye}l. 

Ss. C.— Bussey v. Charleston, etc., 
RLOOBM TD oh ies LLG, SOD SBE y Lops Tin- 
sley v. Western Union Tel. Co., sa 
S7C--300, 51 Sky OL3: 

Tenn.—Southern R. Co. y. Terry, .3 
Tenn, Civ. A. 445, 458 [cit Cyc], 

Utah.—Jensen y. Denver, etc, R. 
Co., 44 Utah 100, 138 P 1185. 

Wye: Mea S.— Westre v. Chicago, etc., 
R. Co., 2 F. (2d) 227, 

Ala.—Feore v. Trammel, 212 Ala. 
325, 102 S 529; Boyette v. Bradley, 
211 Ala. 370, 100 8 647; Alabama 
Power Co, v. Conine, 210 Ala. 320, 97 
S$ 791; HBllis v. Birmingham Water 


Works C€o., 187 Ala. 552, 65 S 805; 
Birmingham R., etc., Co. v. Cockrum, 
I79. Ala, 372,60" 318 304; Birmingham 
R.,-etc.; Co. sv. Drennen, 175 Ala, 338, 
57 S 876, AnnCas1914C 1037; Alabama 
Great Southern R: Go. Ns Guest, 144 
Ala, 373, 39 S 654; Montgomery St. 
R.. Co. .v., Rice, 142 Ala. de® 38 S 
857; Louisville, ete,,;;, RevaCo. 

279, 62 


chors, 114 Ala. 492, 22 S: 
AmSR 116; Birmingham Rj Cte, COL 
Vv. Bowers, 110 Ala. 328, 20 S "345; 
Alabama Great Southern R. Co. Vv.’ 
Hall, 105 “Ala. 599, 17 S 176; saree cai 
ham’ RR, CCC... Co! V. Norton, 7 Ala, A. 
BDL tab L "S 459. 

Colo.— Victor Coal Co. v. Muir, 20 
Colo. 320, 38 P 378, 46 AmSR 299, 26 
LRA 435. 

Conn. —Sharkey v. Skilton, 83 Conn. 
503, 77 A 950. 

Ill—Brown vy. Illinois Terminal 
Co., 319 Ill, 326, 150 NE 242 [aff 237 
TH, A, 'L45)5 Walldren Express, etc., 
Co. wv... Krug), 291 Til. 472, 126 NE 
97; Illinois Cent. R. Co. v. Leiner, 
202 Tll. 624, 67 NE 398, 95 AmSR 


' 266; Peoria Bridge Assoc. v. Loomis, 


20 Tl. 235, 71 AmD 263; Lamarre v. 
Cleveland, etc., R. (om PA Wy po OG Re - 
296, 805 [quot Cyc]. 

Ind.—Palmer v. Chicago, etc., R. 
Co., 112 Ind. 250, 14 NE. 70; Cleve- 
land, GUC ecb a4 Ot; Ve Starks, 58 Ind. 
A. 341, 106 NE 646; Hancock v. Lake 
Erie, etc., dito Oxs "21 Ind. A. TO) OL 
NE 369; Miller v. Miller, 17 Ind. A. 
605, 47 NE 338. 

Ky.—Cincinnati, CEG AR. Oc ve 
Sampson, 97 Ky. 65, 30 SW 12, 16 
KyL 819; Kentucky Cent. R. Co. v. 


| Gastineau, 83 Ky. 119; Lexington v. 


Lewis, 10 Bush 677; Louisville, etc., 
. Co. v. Filbern, 6 Bush 574, 99 
AmD 690; Shelby County Bd. of In- 
ternal Impr. v. Scearce, 2 Duv. 576. 

Mass.—Warren v. Pazolt, 203 Mass. 
328, 89 NE 381; Banks y, Braman, 
188 Mass. 367, 74 NE 594 

Minn.— Anderson v. Minneapolis, 
ete., R. Co.; 103 Minn. 224, 114 NW 
1123, 14 LRANS 886. 

Mo.—Evans v. Illinois Cent. R. 
Co., 289 Mo. 493, 233 SW 397: Hol- 
werson v. St. Louis, ete., R. Co., 157 
Mo. 216, 57 SW 770, 50 LRA 850. 

N. J.—Staub v. Public Serv. R. Co., 
apr Ie De. 29505 LT SALAS 

Public 


Fr v. Southern 
wiilitics Co. N, °Ge"281,° 21° SB 


ry 
183 
354, 361 [quot Cyc]. 

Oh h.—Payne v. Vance, 103 Oh. St. 
59, 183 NE 85, 87 [quot Cyc]. 

S. C.—Geddings v. Atlantic Coast 
Line R. Co., 91 S. C. 477, 75 SE 284; 
Tinsley v. Western. Union Tel. Co., 
02 S.C.) 350, 51-SE 918. 

Tenn.—Southern R. Co. v. Terry, 3 
Tenn. Civ. A. 445, 458 [cit Cyc]. 

Tex.—McDonald v. International, 
ete., Rk. Co. “(Civ A.) 20S wr 174, 

80. Holwerson v. St. Louis, 
nc OK, 


ete., 
157 Mo. 216, 57 SW 770, 50 


LRA 850. 
81. Southern R. + Co. yv. Perry, 3 
Tenn. as A. 445, 458 [cit Cyc]. 


82. U. S.—Hazle v. Southern Pac. 
Co., 173 Fed. 431. 

Ala.—Feore v. Trammel, 212 Ala. 
325, 102 S 529; Boyette v. Bradley,' 
211 Ala. 370, 100 S 647; Johnston v.’ 
Warrant Warehouse o., 211: Ala. 
165, 99 S 920; Alabama Power Co, v. 
Conine, 210 | Ala. BOO POT. isan outs 
Naugher vy. Louisville, etc., R. Co., 
206 Ala, 515, 91 S 254: "Hines v. Min- 


676 [45 C.5.] 


ence to known, probable, or inevitable injury result- 


ing, even the conscious or intentional omission of 
any precautionary duty is no more than simple neg- 
ligence.*® It has been considered not sufficient that 
the person sought to be charged had knowledge of 
the existence of a dangerous situation,®+ and that, 
‘without knowledge of the presence of some one lia- 


jard, 204 Ala. 514, 86 S 23, 12 ALR 
238; Mobile Electric Co. v. Fritz, 200 
Ala. 692, 77 S 235; Louisville, etc., 
R. Co. v. Porter, 196 Ala. 17, 71 S 
334, Southern Bell Tel., etc., Co. v. 
Miller, 192 Ala, 346, 68 S 184; Bir- 
mingham R., ete., Co. vy. Cockrum, 179 
Ala. 372, 60 S 304; Birmingham R., 
etc., Co. v. Drennen, 175 Ala. 3388, 57 
S 876, AnnCas1914C 1037; Southern R. 
Co. v. Benefield, 172 Ala. 588, 55 S 
252, 35 LRANS 420; Merrill v. Shef- 
field Co., 169 Ala. 242, 53 S 219; Bir- 
mingham R., ete., Co. v, Jung, 161 
Ala. 461, 49 S 434, 18 AnnCas 557; 
Anniston Hlectric, ete., Co. v. Rosen, 
159 Ala. 195, 48 S 798, 183 AmSR 32; 
Birmingham R., etc., Co. v. Landrum, 
153 Ala, 192, 45 S$ 198, 127 AmSR 25; 
Dunean y. St. Louis, ete., R. Co., 152 
Ala. 118, 44 S 418; Alabama Great 
Southern R. Co. v. Guest, 144 Ala. 
373, 39 S 654; Montgomery St. R. Co. 
v. Rice, 142 Ala. 674, 38 S 857; Louis- 
ville, ete., R. Co. v. Brown, 121 Ala. 
221, 25 S 609; Louisville, ete, R. Co. 
v. Anchors, 114. Ala, 492, 22 S 279, 
62 AmSR 116; Birmingham R., etc., 
Co. y. Bowers, 110 Ala, 328, 20 S$ 
345; Alabama Great Southern R. Co. 
VY. Hall, 105 Ala, 9599, 17 S> 176: 
Stringer v. Alabama Mineral R. Co., 
99 Ala. 397, 13 S 75; Jones v. Bir- 
mingham R., etc., Co., 12 Ala. A, 474, 
67 S 801 [certiorari den 193 Ala, 676, 
69 S 1018]; Birmingham R., etc., Co. 
v. Jackson, 9 Ala. A. 588, 63 S 782; 
Birmingham R., etce., Co. v. Norton, 
7 Ala. A, 571, 61 S 459. 

Cal.—Harrington v. Los Angeles R. 
Co., 140 Cal. 514, 74 P 15, 98 AmSR 
85, 63 LRA 238. 

tl1l.—Brown y, Illinois Terminal Co., 
319 Ill, 326, 150 NE 242 [aff 237 Tl. 
A. 145]; Jeneary v. Chicago, etc., 
Tract.'Co., 306 Ill. 392, 138 NE 203; 
Bernier v. Illinois Cent. R, Co., 296 
Ill. 464, 129 NE 747 [aff 215 Il. A. 
454]; Snedden y. Illinois Cent. R. 
Co., 234 Ill. A. 284: Collins v. Mis- 
souri-Illinois R. Co., 233 Ill. A. 545; 
Lamarre y. Cleveland, etc., R. Cow 217 
Ill. A. 296, 305 [quot Cyc]. 

Mich.—Montgomery v. Lansing City 
Electric R. Co., 103 Mich. 46, 61 NW 
543, 29 LRA 287. 

Minn.—Johnson v. Duluth, ete., R. 
Co., 152 Minn. 151, 188 NW 221. 

Miss.—Rhymes y. Jackson Electric 
R., ete., Co., 85 Miss. 140, 37 S 708. 

Mo.—Holwerson v. St. Louis, etc., 
R. Co, 157 Mo. 216, 57 SW 770, 50 
LRA 850. 

Nev.—Crosman vy. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. J.—Staub v. Public Serv. R. 
COW ot Ned 1s 297 61 Tea AS 

N. Y.—Phalen v. Rae, 101 Misc. 424, 
168 NYS 139 [aff 183 App. Div. 923 
mem, 170 NYS 1106 mem]; United 
Transp. Co. v. Hass, 91 Misc. 3811, 155 
NYS 110 [aff 171 App. Div. 971 mem, 
155 NYS 1145 mem (aff 222 N. Y. 623 
mem, 118 NE 1080 mem)]. 

N. C.—Fry v. Southern -Utilities 
Co., 183 N. C. 281, 111 -SE 354, 361 
[quot Cyc]. 

Oh.—Jayne v. Vance, 103 Oh, St. 
59, 133 NE 85. 

S. C.—Tinsley y. Western Union 
Tel. (‘Co.,'72: S; .C. 350; 51 SH 913: 

Tenn.—Southern R. Co. v. Terry, 3 
Tenn. Civ. A. 445, 458 [cit Cyc]. 

Utah.—Jensen y. Denver, etc, ae! 
Co., 44 Utah 100, 138 P 1185, 1188 
[quot Cyc]. 

“In wanton negligence, the party 
doing the act or failing to act, is 
conscious of his conduct, and without 
having the intent to injure, is con- 
scious, from his knowledge of exist- 


erney Pac ico: 


133 NE 85] 
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probably result.”’ 


fa] Mere 


them, 
likely or 


duty. 


ous condition.’ 
68 S 184. 


“To constitute 


and not 
wrongful act. 


probable.” 
28 LRANS 88. 


[a] “Wanton” 


omission 
duces that 


593, 62 S 180. 


v. Sheffield -Co., 


St. Louis, etce., 


45 S 198, 


NEGLIGENCE 


ing circumstances 
that his conduct will likely or prob- 
ably result in injury.’ 
R., etc., Co. v. Bowers, 110 Ala. 328, 
331, 20 S 345 [quot Hazle v. 


Payne y. Vance, 103 Oh. St. 59, 69, 
5]. 


essential that the act 
done or omitted should be done or 
omitted with a knowledge and pres- 
ent consciousness that injury would 
Mobile Electric Co. 
v. Fritz, 200 Ala. 692, 693, 77 S 235; 
Louisville, ete., R. Co. v. Brown, 121 
Ala. 221, 226, 25 S 609. 


wantonness.—“‘Wanton negligence is 
not established by proof of a mere 
breach of duty, but proof must show 
knowledge on the part of deféndant, 
or its servants, of the existence of 
conditions which would make it, or 
conscious that 
probably 

proximate result of said breach of 
In other words, there must be 
a knowledge or consciousness of the 
existence of conditions which would 
likely or probably result in injury, 
as distinguished from a mere negli- 
gent failure to discover said danger- 
Southern Bell Tel., 
, 192 Ala. 346, 348, 


“likely” 
‘wantonness’ it is 
not essential that the injury should 
have been intentional or the probable 
consequence of the wrongful aot: it. 
is sufficient that the act indicates a 
reckless disregard of the rights of 
others, a reckless indifference to re- 
sults, or that the injury is the likely 
improbable result of the 
The word 
here used in the sense of something 


etc., Co. v. Miller 
[b] Injury the 


R, Co., 18 Ariz. 259 


83. Vessel vy. Seaboard Air Line 
R. Co., 182 Ala. 589, 62 S 180. 
and 
late primarily to the resulting in- 
jury, rather than to the mere act or 
which proximately 

injury. 
board Air Line R. Co., 182 Ala. 589, 


84. Mobile Electrie Co. 
200 Ala. 692, 77 S 235; Birmingham 
R., ete., Co. v..Drennen, 175 Ala. 338, 
57 S 876, AnnCas1914C 1037; Merrill 
169 Ala. 
219; Duncan y. St. Louis, ete., R. Co., 
152 Ala. 118, 44 S 418, 

85. Johnson v. Duluth, etc., R. Co., 
152 Minn. 151, 188 NW 221. 

86. U. S.—Hazle v. Southern Pac. 
R. Co., 173 Fed. 431; Schumacher v. 
dS Oo 
[rev on other grounds 152 U. §S. 77, 14 
SCt 479, 38 L. ed. 

Ala.—Feore v. Trammel, 212 Ala. 
325, 102 S 529; Johnston v. Warrant 
Warehouse Co., 211 Ala, 165, 99 § 
920; Alabama Power Co. 
210 Ala. 320, 97. S 791; 
Louisville, ete., R. Co., 206 Ala. 515, 
91 S 254; Mobile Blectric Co. vy. Fritz, 
200 Ala. 692, 77 S 235; Birmingham 
R., etc., Co. v. Cockrum, 179 Ala. 372, 
60 S 304; Birmingham R., 
v. Drennen, 175 Ala. 338, 57 S 876, 
AnnCas1914C 1037; Southern R. Go, v. 
Benefield, 172 Ala, 588, 55 S 252, 35 
LRANS 420; Merrill v. Sheffield Co., 
169 Ala. 242, 53 § 219; Birmingham 
R., ete., Co. v. Landrum, 153 Ala. 192, 
127 AmSR 25; 


361]. 


— [§§ 42-43 


ble to be injured, a person cannot expect that his 
act will result in injury.®® . . 

[§ 43] d. Disregard of Probable Consequences. 
Wantonness includes the element of heedless or 
reckless disregard of consequences as affecting the 
life or safety or property of another,®* or, as it 


Great Southern R. Co. vy. Guest, 144 
Ala, 373, 39 S 654; Montgomery St. 
R. Co, v. Rice, 142 Ala. 674, 38 S 857; 
Alabama Great Southern R. Go. v. 


and conditions, 


Birmingham 


South-} Williams, 140 Ala. 230, 37 S 255; 
173 Fed. 431, 432;| Birmingham R., etc., Co. v. Pinckard, 
124 Ala. 373, 26 S 880: Alabama 


Great Southern R. Co. v. Burgess, 
119 Ala. 555, 25 S 251, 72 AmSR 943; 
Louisville, etc., R. 0. v. Anchors, 
114 Ala, 492, 22 § 279, 62 AmSR 116: 
, Co. v. Bowers, 
110 Ala. 328, 20 9 345; Alabama Great 
= COV: Elavhl: 1A Tee 599, 
17 S 176; Jones y. Birmingham R., 
etc., Co., 12/ Ala, A. 474, 67 S 801 


breach of duty not [certiorari den 193 Ala. 676, 69 S 
1018]; Birmingham R.;- ‘ete., Co. ov. 
Jackson, 9 Ala. A. 588, 63 S 782: 


Birmingham R., etc) Cor iyee Ni 
Ala. A. 571, 61'S 459. Mai eae. f 
riz—Conchin vy. El Paso, etc., R: 
Co., 13 Ariz, 259, 108 sp’ " 28 
LRANS 88. Bio 
Cal,— Harrington y. Los Angeles R 
Co., 140 Cal. 514, 74°P {5 : 
85, 63 LRA 238. 2198 Amma 
‘4 Vosan aoe gage Co. v. Muir, 20 
olo, . 8, 4 
LRAday 6 AmSR 299, 26 
Conn.—Sharkey vy. Skilt 
503,507, 77 A 950. nts Ser Cone 
Ill.—Jeneary v. (S) A 
Tract. Co., 306 Ill. 392, 1388 NE 203; 
Walldren Express, etes, Cos wv: Krug 
291 Tl. ;_ Peo. vy. 


injury would 
result as the 


result.— 


- Vv. Leiner, 202 
Louis @ 1 a gta wes 
: is Connectin Oi Ve. 
O’Hara, 150 Til. 580, 37 NE 917 Catt 
a9 Th eae 282]; Lake Shore, ete., R. 
Co, v. Bodemer, 139 T]]. 596, 29 NE 
692, 32 AmSR 218 [aff 33 Ill. A. 479]; 
Richardson yv. Franklin, 235 Ll. A’ 
440; Lamarre y. Cleveland, ete., R.! 


‘likely’ is 
Co. 217 Theva 296, 305 [quot Cyc]; 


more than possible and less than]! Lund vy. Osborne, 200 Tl. A. 457; 
Conchin v, El Paso, ete.,| Ehlers v. Chicago, etc., R. Co., 194 
» 264, 108 P 260,| Ill A. 24; Toledo, etc, R. Go. v. 


Baker, 138 Ill. A. 83; Cleveland, ete. 
Et eGo Naye Ricker, . 3 428: 


“willful” re- fie a 25 T : E 
Se oye | rev on other grounds 3 
Ill. 167, 45 NE 50]. $ ay 
Ind.—Brooks vy. Pittsburgh, etc., R. 
Co,, 158 Ind. 62, 62 NE 694; Cleve- 
land, ete, R. Co. vy. Miller, 149 Ind. 
490, 49 NE 445: Parker v. Pennsyl- 
vania Co., 184 Ind. 673, 34 NE 504, 23 
LRA 552; Palmer y. Chicago, ete., R. 
Co., 112 Ind. 250, 14 NE 70; Louis- 
ville,, etc.;, Ri! Co. “y, Ader, 110 Ind. 
376, 11 NE 437; Belt R., ete., Co. v. 
Mann, 107 Ind, 89, 7 NE 893; Louis- 
wile), ete. R.SGo.. v. Bryan, 107 Ind. 
51, 7 NE 807; Southern R. Go. v. Mc. 
Neeley, 44 Ind. A. 126, 88 NE 710, 
714; Miller v. Miller, 17 Ind, A, 605, 
47 NE 338. 
Ky.—Cincinnati, Ol Gauri... 0 Oana 
30 SW 12, 16 


pro- 
Vessel v. Sea- 


v. Eritz; 


242,53. S 


{ 


h 


39 Fed. 174 
Sampson, 97 Ky. 65, 
KyL 819; Louisville, ete. R. Co. v. 
Filbern, 6 Bush 574, 99 AmD 690; 
Louisville, ete, R. Co. v. Brown, 8 
Ky. Op. 548. 

Mass.—Freeman vy. United Fruit 
Co., 223 Mass. 300, 111 NB 789; War- 
439 v. Pazolt, 203 Mass, 328, 89 NH. 

Mich.—Montgomery  y, Lansing 
City Electric R. Co., 103 Mich. 46, 61 
NW 543, 29 LRA 287, 

Minn.—Anderson vy. Minneapolis, 
etc., R. Co., 103 Minn, 224, 114 NW 
1123, 14 LRANS 886. j 

Miss.—Rhymes vy. Jackson Electric 
R., etc. Co., 85 Miss. 140, 37 s 708., 

o0.—Evans v. Illinois Cent. R, Co., 
289 Mo. 498, 233 SW 397; Holwerson 


v. Conine, 
Naugher vy. 


etc., Co. 


Alabama 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 


3 §§ 43-44] 


has been expressed, a willingness to inflict injury%* 
or an indifference as to whether injury is inflicted.%§ 
It has been considered, however, that it is not nec- 
essary that the wrongdoer should actually realize 
that he is invading the rights of another person,®® 
Such heedless or reckless disregard of consequences 
amounts to constructive willfulness.% 
[§ 44] e. Intent To Inflict Injury. 
ing, a willful act is one done knowingly and pur- 
posely with the direct object in view of injuring 


v. St. Louis, ete., R. Co., 157 Mo, 216, 
57 SW 770, 50 LRA 850. 

Nev.—Crosman vy. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. .« 

N. J.—Staub v, Public Serv. R. Co., 
97_N. J. L. 297, 117 A 48. 

N. Y.—Marra v. New York Cent., 
etc., R. Co., 139 App. Div. 707, 124 
NYS 443; Noonan v. Luther, 119 App. 
Div. 701, 104 NYS 684; Polykranas 
Vv. Krausz, 73 App. Div. 583, TTINYS 
46; Phalen vy. Rae, 101 Misc. 424, 168 
NYS 139 [aff 183 App. Div. 922 mem, 
170 NYS 1106 mem]. 

N. C—Fry v. Southern Utilities 
Co., 188 N. ©. 281, 111 SE 354; Bailey 
vy. North Carolina R. Co., 149 N.C. 
169, 62 SE 912; Everett Vv. Richmond, 
ete., RCo; 127 N.C. 519, 27 SH 991. 

Oh.—Payne v. Vance, 103 Oh. St. 59, 
133° NE 85, 87 [quot Cyc]; Higbee 
Co. v. Jackson, 101 Oh. St. 75, 128 NE 
61, 14 ALR 1381. 

Pa.—Weir v. Haverford WPlectric 
Light’ Co., 16 Pa. Dist. 1, 33 Pa. Co. 
393. 

S. C.—wNorris v. Greeneville, 
Bw Cos Idd. Se Cl 3.225.937 SE 848: 
Tinsley v. Western Union Tel. Co., 73 
S.-C: 350, 51 SE 913;-Gosa-v. South- 
ern R. Co., Gps Css 347, 45 SE 810. 

Tenn.—Southern R. “Co. v. Terry, 
38 Tenn. Civ. A. 445, 458 [cit Cyc]. 

Tex.—McDonald v. International, 
eten i. Co. GCiv.cAD%24. 8S Wiel. 

Utah.—Jensen v. Denver, etc., 
Co., 44 Utah 100, 138 B 1185, 1188 
[quot Cyc]. r 

is.—Barlow v. Foster, 149 Wis. 
613, 136 NW 822. 

“To constitute wanton negligence, 

there must be a consciousness on 


etc., 


the part of the person from his 


knowledge of existing circumstances 
and conditions that his conduct will 
probably result in injury, and yet, 
with reckless indifference or disre- 
gard of the natural or probable con- 
sequences, but without having the in- 
tent to injure, he does the act or 
fails to act.” Louisville, etc., R. Co. 
vy. Anchors, 114 Ala. 492, 22 S 279, 
62 AmSR 116 [quot Payne v. Vance, 
103 Oh. St. 59, 72, 133 NE 85]. 

87. ‘Ala.—Hines v. Miniard, 204 
Ala. 514, 86 S 23, 12 ALR 238; South- 
ern R, Co. v. Benefield, 172 Ala. 588, 
55 S 252, 35 LRANS 420; Alabama 
Great Southern R. Co. yv. Williams, 
140 Ala. 230, 37.S 255. 

T1l.— Cleveland, ete, Re Cov. Rick 
ker, 116 Ill. A. 428. 

Ind.—Louisville, etc., R. Co. v. 
Bryan, 107 Ind. 51, 7 NE 807; South- 
ern RR. €o, Vv. McNeeley, 44 Ind. A, 
126, 88 NE 710, 714. 

Kan. — Atchison, ete. 
Baker, 79 Kan. 183, 
LRANS 427. 

N. C.—Bailey v. North Carolina R. 
Co., 149 N. C. 169, 62 SE 912. 

¢. O.—Norris v. on cena etc,, R. 
Co., 111 S. C. 322, 97 SE 848. 

Tenn.—Memphis SigtRS Corsvasoe: 
118 Tenn. 601, 103 SW 343. 

88. Southern R. Co. v. Benefield, 
172 Ala: 588, 55 S 252, 35 LRANS 
420; Alabama Great Southern R. Co. 
Vv. Williams, 140 Ala. 230, 37 S 255; 
Freeman v. United Fruit Co;; 228 
Mass, 300, 111 NE 789; Higbee Co. v. 
Jackson, 101 Oh. St. 15, 128 NE 61, 
14 ALR 131 

[a] “Complete indifference to con- 
sequences distinguishes wrongs 
caused by wantonness and reckless- 
ness from torts arising from negli- 
gence.’ Freeman v. United Fruit 
Co., 223 Mass. 300, 302, 111 NE 789; 


eee OO KV, 
98 P 804, 21 


NEGLIGENCE 


Strictly speak- 


Higbee Co, v. Jackson, 101 Oh. St. 
75, 88, 128 NE 61, 14 ALR 131. 

89. Norris v. Greenville, ete., R. 
Go. 111 Sev. 322)'°94 SE 848. 

“Not only is the conscious invasion 
of the rights of another, in a wanton, 
willful, and reckless manner, an act 
of wrong, but... the same result 
follows, when. the wrongdoer does 
not actually realize that he is invad- 
ing the rights of another, provided, 
the act is committed in such a man- 
ner, that a person of ordinary reason 
and' prudence would say, that it was 
a reckless disregard of another’s 
rights.” Tolleson v. Southern R. Co., 
88 S. C’ 7, 14, 70 SE 311 [quot Ged- 
dings v. Atlantic Coast Line R. Co., 
91 S. C. 477, 486, 75 SE 284. 

90. Heidenreich v. Bremner, 260 
Ill. 439, 108 NE 275 [aff 176 Tl. A. 
230]; Collins v. Missouri-Illinois R. 
Co., 233 Ill. A. 545; Bussey v. Charles- 
ton, -ete!, “RoCos, «757 Sx Cll 161: 20,55 
SE 163. 

“Recklessness ... is the equivalent 
of willfulness or intentional wrong.” 


Bussey v. Charleston, ete, R. Co., 
supra. , 
91. U. S.—Westre v. Chicago, etc., 


R. Co., 2 F. (2d) 227; Hazle'v. South- 
ern Pac. R. Co., 173 Fed. 431; Cleve- 
land, etc., R. Co. v. Tartt, 64 Fed. 823, 
12 CCA 618. 

Ala.—Feore v. Trammel, 212 Ala. 
325, 102 S 529; Memphis, ete., RyCo: 
Vv. Martin, 117 Ala. 367, FEISS) 92345 
Louisville, etc., R. Co, v. Anchors, 
114 Ala. 492, 22 § 279, 62 AmSR 116; 
Birmingham R., etc., Co. v. Bowers, 
110 Ala. 328, 20 S 345; Birmingham 


R., ete., Co. v. Norton, 7 Ala. A, 571, 
61 S 459. : : 

Ariz.—Conchin y. El Paso, etc., R. 
Co., 13 Ariz. 259, 108 P 260, 28 
LRANS 88. : 


Conn.—Sharkey v. Skilton, 83 Conn. 
503; °77 “A: '950: 

Iowa.—Cahill vy. Illinois Cent. R. 
Co., 148 Iowa 241, 125 NW 331, 28 
LRANS 1121. 

Kan.—Atchison, 
Baker, 79 Kan, 


etc., 
183, 


5s WO: eV: 
98 P 804, 21 


LRANS 427; Chicago, etc., R. Co. v.| 


Lacy, 78 Kan, 622, 97 P 1025. 

Mo.—Evans v. Illinois Cent. R. Co., 
289 Mo. 493, 233 SW 397. 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

Oh.—Payne v. Vance, 1038 Oh. St. 
59, 1383 NE 85, 

Ta] Particular victim need not be 
contemplated.—‘“It is not always es- 
sential to charge a wrongdoer with 
willful misconduct to show that he 
had in mind the particular victim of 
his wrongful act.’ Southern R. Co. 
v.. Jarvis; 11 Ala, A.) 635, 640, 66°S 
936. 

92. U. S.—Hazle vy. Southern Pac: 
R. Co., 173 Fed. 431, 

Ala.—Feore vy. Trammel, 212 Ala. 
325, 102 S 529; Alabama Great South- 
ern R. Co, v. Ensley Transfer, etc., 
Co., 211 Ala. 298, 100 S 342; South- 
ern“ Conn: Benefield, 172 Ala. 588, 
55 S 252, 35 LRANS 420; Birming- 
ham R., ete. Co. v. Landrum, 153 
Ala. 192; 45 S 198, 127 AmSR 25; Ala- 
bama Great Southern R. Co. v. Wil- 
liams, 140 Ala, 230, 37 S 255; Louis- 
ville, etc., R. Co. vy. Anchors, 114 Ala. 
492, 22 S$ 279, 62 AmSR 116; Bir- 
mingham R., etc., Co. v. Bowers, 110 
Ala. 328, 20° 8 345; Birmingham R., 


etc., aa v. Murphy, 2 Ala. A. 588, 56 
S 81 

A ile anelitt v. El Paso, étc., R. 
Coupee ds = MATIZ 259) 108) “Pe 260, 128 
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another,®! whereas an act or omission may be wan- 
ton, although there is no actual or direct intent: 
to inflict injury.” 
however, that the intent to inflict injury which is 
a necessary element of willfulness may be either 
actual or constructive®* and that the disregard of 
probable injurious consequences which character- 
izes wantonness** amounts to a constructive intent 
to injure,®> and makes a ease of constructive or 


It is very generally considered, 


LRANS 88, 

Cal.—Kramm v. Stockton Electric 
R. Co., 3 Cal. A. 606, 86 P 738, 903. 

Til. —-Jeneary v. Chicago, etc., 
Tract. Co., 306 Ill. 392, 138 NE 203: 
Bernier v. Illinois Cent. R. Co., 296 
Ill. 464, 129 NE 747 [aff 215 Til. A. 
454]; Collins v. Missouri-Illinois R. 
Co.,' 238 Tly A. 545: 


Kan.—Atchison, ete, R. Co. v. 
Baker, 79 Kan. 183, 98 P 804, 21 
LRANS 427. 


Nev.—Crosman y. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. Y.—United Transp. Co. v. Hass, 
91 Mise. 311, 155 NYS 110 [aff 171 
App. Div. 971 mem, 155 NYS 1145 
mem (aff 222 N. Y. 623 mem, 118 NE 
1080 mem)]. 

Oh.—Payne v. Vance, 103 Oh. St. 
59, 133 NE 85. 

‘And see cases infra notes 95, 96. 

“Wanton negligence is an act of 
one who without having the intent 
to injure is conscious from his knowl- 
edge of the existing circumstances 
and conditions that his conduct will 
naturally or probably result in in- 
jury.” United Transp. Co. v. Hass, 
91 Misc. 311, 322, 155 NYS 110 [aff 
17 App: Div. 971 mem, 155 NYS 
1145 mem (aff 222 N. Y. 633 mem, 118 
NE 1080 mem)]. 

“Wanton injury’ 
moral equivalent of ‘intentional in- 
jury,’ but their elements are differ- 
ent, and proof of the one would not 
suffice for proof of the other.’ Ala- 
bama Great Southern R. Co. v.. En- 
sley ‘Transfer, et¢.,Co:, .211' Ala, 298; 
301, 100 S 342. 

93. Sharkey. v.. Skilton, - Conn, 
503, 77 A 950; Indiana, etc., RCO ve 
Wheeler, 4157 Ind: 253; 17 NE 563; 
Pennsylvania Co. v. Sinclair, 62 Ind. 
301, 30 AmR 185; Ballew v. Asheville, 
etc., R. Co.,'186 N.C. 704, 120 SE 334, 

94. See supra § 43. 

95. Ala.—Louisville, ete., R. Co. v. 
Porter, 196 Ala. 17, 71 S 334; Stringer 
v. Alabama Mineral R. Co., 99 Ala. 
397,) Lois hb. 

Til. Walldren Express, etc., 
Krug, 291 Ill. 472, 126 NE 97. 

Ind. —Cincinnati, ete. TERS te or 
Cooper, 120 Ind. 469, 22 NE 340, 16 
AmSR 334, 6 LRA bal: Brannen vy. 
Kokomo, ete., Gravel Road Co. hho 
Ind. 115, 120, 17 NE 202, 7 AmSR 411; 
Palmer v. Chicago, etc., R. Co., 112 
Ind. 250, 258, 14 NE 70. 

Kan. — Chicago, etc., R. Co. v. Lacy, 
78 Kan. 622, 97 P 1025. 

Mass.—Freeman vy. United Fruit, 
Co., 223 Mass. 300, 111 NE 789; Fott- 
ler v. Moseley, 185 Mass. 5638, 70 NE 
1040; Aiken v. Holyoke St. R. Co., 184 
Mass. 269, 68 NE 238. , 

N. C.—Bailey v. North eer ae Re 
Go., 149) INE CH 1695562, SH 9 

Oh, —Payne v. Vance, 103" on, St, 59, 


is the legal and 


Co. v. 


138 NE 85; Higbee Co. Vv. Jackson, 
101 Oh. St.’ 75, 128 NE 61, 14 ALR 
131 


“Where there is a particular inten- 
tion to injure, or a degree of willful 
or wanton recklessness which author- 
izes a presumption of an intention to 
injure generally, the act ceases to be 
merely negligent and becomes willful 
or wanton. In such a case there may 
be an actual intent to injure, or such 
a conscious or intentional disregard 
of the rights of others as to warrant 
a conclusion that an injury was in- 
tended.”’ Chicago City R, Co. v. Jor- 
dan, 215 Ill. 390, 397, 74 NE 452 [quot 
Walldren Express, etc., Co. v. Krug, 
291 Ill, 472, 479, 126 NE 97]. 
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legal willfulness.%¢’ 


injury.®? 


[§ 45] f. Ill-Will or Malice. 
[§ 46] g. Criminality. 


should be involved.®?® 


[§ 47] 5. Acts or Omissions Amounting to Will- 


“In these cases of personal injury 
there is a constructive intention as 
to the consequences, which, entering 
into the willful, intentional act, the 
law imputes to the offender, and in 
this way a charge which otherwise 
would be mere negligence, becomes, 
by’ reason of a. reckless disregard of 
probable consequences, a_ willful 
wrong. That this constructive inten- 
tion to do an injury in such cases 
will be imputed in the absence of an 
actual intent to harm a particular 
person, is recognized .. . in civil ac- 
tions for recklessly and wantonly in- 
juring others by carelessness.” Aiken 
v. Holyoke St. R. Co., 184 Mass. 269, 
271, 68 NE 238 [quot Ballew v. Ashe- 
ville, ete., R. Co., 186. N. C. 704, 707, 
120 SE 334]. 

[a] \“Recklessness amounting to 
an utter disregard of consequences 
will be held to supply the place of 
specific intent ...a reckless indif- 
ference to or disregard of the natural 
or probable consequences of doing or 
omitting to do an act, which is gen- 
erally termed wanton negligence, 
carries with it the same liability as 
an injury inflicted by willfulness.” 
Chicago, etc., R. Co. vy. Lacy, 78 Kan. 
622, 629, 97 P1025. 

96. Ala.—Stringer v. Alabama 
Mineral R. Co., 99 Ala. 397, 13 S 75. 

Til. —Bremer v. Lake Brie, etc., BR. 
Co., 318 Ill. 11, 148 NE. 862, 41 ALR 
1345: Illinois Cent. R. Co. v. Leiner, 
202 Ill. 624, 67 NE 398, 95 AmSR 266; 
Bernier v. Illinois Cent. R. Co., 215 
Til. A. 454 [aff 296 Ill. 464, 129 NE 
747]; Lund v. Osborne, 200 Il. A. 
457; Russell 'v. Cleveland, etc.,. Rs 
Co.,. 169 Ill. A. 149; Toledo, etc., R. 
Co. v. Baker, 138 Tle AU 185: 

Ind.—Cincinnati, etce., R. Co. v. 
Cooper, 120 Ind. 469, 22 NE 340, 16 
AmSR 334, 6, LRA 241. 

Mont.—Haddox v. Northern Pac, 
BH. Co.-43) Mont. 8,113" P p97 

Oh.—Payne v. Vance, 103 Oh, St. 
59, 69, 13838 NE 85. 

“A willful tort... can Rong be 
predicated upon knowledge of danger, 
with reckless disregard of the conse- 
quences after discovering the danger. 
It is of course not necessary that the 
defendant should have knowledge of 
the peril of any particular person, or 
that he should have intended to do 
injury to some particular person, but, 
on the other hand, any general 
knowledge or information that other 
persons are placed in a position of 
peril by his reckless and _ heedless 
conduct would amount to a legal wil- 
ful tort. This doctrine is based upon 
the well-known principle that a per- 
son is presumed to intend the natu- 
ral and logical consequences of his 
acts. An illustration of this state- 
ment would be that of a person who 
would ride a wild and highly excited 
horse into a crowded street on a pub- 
lic festival day.’’ Payne v. Vance, 
supra. 

{a] “An intentional disregard of 
a known duty necessary to the safety 
of the person or property of another, 
and an entire absence of care for the 
life, person or property of others, 
such as exhibits a conscious indiffer- 
ence to consequences, makes a case 
of constructive or legal willfulness, 


such as charges the person whose 


Accordingly, it is considered 
that an act or omission may be willful and wan- 
ton, although there is no actual ripe hi to inflict any 


Actual ill-will or 
malice toward the person injured is not necessary 
to constitute willfulness or wantonness.%® 

In order for conduct to 
be properly characterized as willful or wanton it 
is not necessary that any element of criminality 


NEGLIGENCE 


Considered. 


ig a , a TS 
sp ae ie 8 aed 
+ 


[$8 44-48 ? 
{ 


fulness or Wantonness—a. Circumstances To Be 
The circumstances of the particular 
ease must be taken into consideration in determin- 


ing whether an act was willful or wanton,’ and in 


order to establish wantonness it is not necessary 
to show an entire want of care.? 
regard of several legal duties has a cumulative effect 
with respect to the inference of wantonness.? 

[§ 48] b. Violation of Statute or Ordinance. Vio- 
lation of a statute or ordinance does not, of itself, 


Concurrent dis- 


constitute willfulness or wantonness,* but it may be 


considered as a 


duty it was to exercise care with’ the 
consequences of a _ willful injury.” 
Jeneary v. Chicago, ete., Tract. Co., 
306 Ill. 392, 398, 1388 NE 203; Wall- 
dren Express, etc., Co, v. Krug, 291 
Ill, 472, 477, 126 NE 97. 

97. Stroug v. New Jersey Cent. R. 
Co.,. 209 Fed. 238, 126 CCA 165; Wil- 
liams v. Kaplan, 242 Ill. A. 166. 

98. Bernier v. Illinois Cent. R. Co., 
296 Ill. 464, 129 NE 747. [aff 215 Il. 
A. 454]; Heidenreich v. Bremner, 260 
1)1;).439,,,103 NE 275. kati, 176 TiveA: 
230]; Chicago City R. Co. v. Jordan, 
215 Ill, 390, 74 NE 452; Illinois Cent. 
R. Co. y. Leiner, 202 Ill. 624, 67 NE 
398, 95 AmSR ah East St. Louis 
Connecting R. Co. O’Hara, 150 Ill. 
580,387 NE 917 fate 49 Ill. A, 282]; 
Collins v, Missouri-Ilinois R. Co., 233 
Ill. A. 545; Bernier v. Illinois Cent. R. 
Co., 215 Ill. A, 454 [aff 296) IN. 464, 
129 NE 747]; Lund y. Osborne, 200 
Til. A, 457; Ehlers v. Chicago, etc., 
R. Co., 194 Ill. A. 24; Southern R. Co. 
v. McNeeley, 44 Ind. A. 126, 88 NE 
710, 714; Payne v. Vance, 103 Oh. St. 
59, 133 NE 85; Higbee Co. v. Jackson, 
101 Oh. St. 75, 128 NE 61, 14° ALR 
131; Weir v. Haverford Electric 
rs thie Co.,) 16 (Ba. Dist. 1,733) Pari Cor 


“Tll-will is not a necessary element 
of a wanton act.” Jeneary v. Chi- 
cago, ete., Tract. Co., 306 Ill. 392, 397, 
138 NE 203; Bernier v. Illinois Cent, 
R. Co., 296 Ill. 464, 470, 129 NE 747. 

“To constitute willful and wanton 
negligence it is not always necessary 
to prove that the defendant was actu- 
ated by ill-will toward the plaintiff. 
An entire absence of care for the life, 
person or property of others, if such 
as exhibits indifference to conse- 
quences, makes a case of constructive 
or legal willfulness, such as charges 
a@ person whose duty it was to exer- 
cise care with the consequences of a 
legal injury.” Heidenreich v. Brem- 
ner, 260 Ill. 489, 446, 103 NE 275. 

“Willful tort involves the element 
of malice or ill-will, but it is not 
necessary to show actual malice or 
ill-will. It may be shown by indiffer- 
ence to the safety of others after 
knowledge of their danger, or failure 
after such knowledge to use ordinary 
care to avoid injury.” Payne v. 
Vance, 103 Oh. St. 59, 133 NE 85. 

99. Washington, etc, Turnp. Road 
v. State, 19 Md, 239, 

1. Bowles v. Te aees 5 Ala, A, 
555, 59 S 696; Bernier v. Illinois 
Cent. R, Co., 296 Tl, 464, 129 NE 747 
[aff 215 Ill. AS 454]; Illinois Cent, R. 
Co. v. Leiner, 202 Ill. 624, 629, 67 NE 
398, 95 AmSR 266. 

“The character of an act as being 
willful or wanton is greatly depend- 
ent upon the: particular circum- 
stances of each case.”’ Illinois Cent. 
R. Co. v. Leiner, supra. 

Consideration of circumstances in 
determining due care see infra § 59. 

2 Birmingham « Ri,  ete., iCo.,..,v: 
Pinckard, 124 Ala, 372, 375, 26 S 880; 
Lamarre v. Cleveland, Stn iiaiGo,; 
217 Ill. A. 296, 8305 [quot Cyc]; Payne 
v. Vance, 103 Oh, St. 59, 1338 "NE 85, 
87 [quot Cyc], 

“While wantonness may be inferred 
from an entire want of care, it does 
not follow that an entire want of 
care must be shown to establish 


circumstance tending to show that 


wantonness. It is manifest that if 
an entire want of care is necessary 
to stamp one’s misconduct with wan- 
tonness, then it must follow, that the 
exercise of, any degree of care, no 
matter how slight, although with the 
consciousness at the time that a fail- 
ure to exercise additional care in the 
employment of additional available 
means may result in injury, will ex- 
cuse culpability. To such a doctrine 
we cannot assent.” Birmingham R., 
etc., Co. v. Pinckard, supra 

83. Godfrey v. Vinson, Pots Ala. 166, 
1102S 13; 

4 U. S.—Gipson v. Southern R. 
Co., 140 Fed. 410. 

Ala.—Smith v. Central of Georgia 
R. Co., 165 Ala. 407, 51 S 792. 

Ill.—Browne y. Siegel, 191 Ill, 226, 
60 NE 815; Powell v. Kempton, 931 


Ty As 380: Lamarre vy. Cleveland, 
GtG. AR Co; "217 Ill. A. 296, 305 [quot | 
Cyc]; Thrift v. Vandalia R. Co., 145 
Til, A. 414, 


Ind.—Gartin y. Meredith, 153 sarah 
16, 53 NE 936. 

Minn.—Olson v. Northern Pac. me 
Co., 84 Minn. 258, 87 NW 843. 

Mo.—Schmidt v. Missouri Pac. R. 
COs 191 Mo, 215, 90 SW 136, 3 LRANS 


sN. , C.—Ery .v. 


Southern Public 
Paillllee Co,, 183 


N.C. 281, 111 SH 


Oh.—Payne v. Vance, 103 Oh. St. 
DY, SBS Nig 85, 87 [quot Cyc}. 
S. C.—Keel v. Seaboard Air Line 
R,. Co., 108 S. C. 390, 398, 95 SEH 64. 
Tenn.—Mason vy, Burgess, 8 Tenn. 
Chicago, etc., 


(Oi ee ams 

Wis.—Brown v. R. 
Co., 109 Wis. 384, 85 NW 271. 

“The violation of a statute is ..... 
not wilfulness or recklessness or 
wantonness: per se.’’ Keel v. Sea- 
board Air Line R. Co., supra. 

“The simple violation of a statute 
or ordinance does not of itsélf con- 
stitute wilful and wanton negligence, 
The question whether there was such 
negligence, and, if so, whether it was 
the proximate cause of injury in a 
particular case, is one to be deter- 
mined by the jury in the light of all 
the facts and circumstances shown 
by the evidence,” Higbee Co. v. 
Jackson, 101 Oh. St. 75, 90, 128 NE 
61,.14 ALR 181, 

[a] Selling ammunition to a 
minor in violation of a statute is not 
a willful wrong which will relieve a 
third person injured in consequence 
thereof from the necessity of show- 
ing freedom from contributory negli- 
gence. Gartin v. Meredith, 153 Ind. 
16, 538 NE 936. 

tb] Driving an automobile faster 
than the statutory speed limit is not 
of itself willful and reckless conduct. 
Manon v. Burgess, 8 Tenn. Civ. A. 
138. 

{e] Running a train at an unlaw- 
ful speed (1) does not of itself con- 
stitute willfulness or wantonness. 
Gipson v. Southern R. Co., 140 Fed. 
410; Georgia Pac. R. Co. v. Lee, 92 
‘Ala! 262, 9 S .230; Chicago, etc.,. R: 
Co. v. Stone, 109 Ill. A. 517: Pitts- 
burgh, etce., R. Co. v. Ferrell, 39 Ind. 
A, 515; 78, NE 988, 80 NE 425: Huff 
Ws Chicago, etc., . , 
492, 56 274; 
Schmidt v. Missouri Pace Rap Goi, igt 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, } 


en 
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the act or omission in question was willful or wan- 
ton as being entirely regardless of the law and the 


safety of others.® 


A distinction has been drawn between a violation 
of a statute or ordinance which created a danger- 
ous situation and such a violation which occurred 
after a dangerous situation had arisen through 
plaintiff’s negligence, to the effect that in the first 
situation violation would not, but in the second situ- 
ation it would, give rise to an imputation of will- 


fulness as matter of law.® 


Mo. 215, 90 SW 1386, 8 LRANS 196; 
Brown vy. Chicago, ete., R. Co., 109 
Wis. 384, 85 NW 271. (2) “Failure 
to comply with a speed ordinance 
may, or may not, establish willful- 
ness or wantonness, according to the 
rate of speed and the circumstances.” 
Balsewicz v. Chicago, etc., R. Co., 
240 Ill. 238, 249, 88 NE) 734 [rev 144 
Till. A. 2191. 

[d] Failure to give signals re- 
quired by statute or ordinance does 
not of itself constitute willfulness or 
wantonness in the operation of a 
train. Gipson v. Southern R. Co., 140 
Fed. 410; Alabama Great Southern 
R. Co. v. Linn, 108 Ala, 134, 15:.S 
508; Georgia Pac. R. Co. v. Lee, 92 
Ala, 262, 9 S 230; Huff v. Chicago, 
etc., R. Co., 24 Ind. A. 492, 56 NE 
932, 79 AmSR 274; Olson v. Northern 
Pac. R. Co., 84 Minn. 258, 87 NW 843. 

[e] The absence of the flagman 
on the front of an engine in crossing 
a street in violation of a city ordi- 
nance does not render the conduct of 
those in charge of the engine wanton 
er willful. Southern R. Co. v. Shel- 
ton, 136 Ala. 191, 34 S 194. 

5. Balsewicz v. Chicago, etc., 
Co., 240 Ill. 288, 88 NE 734 [rev 1 
Tll. A. 219] (quoted supra note 4); 
Powell v. Kempton, 231 Ill. A. 380; 
Fry v. Southern Public Utilities Co., 
183 N..C. 281, 111 SE 354. Z 

6 Fagins v. Bloch Realty Co., 25 
Oh» Cir.-Ct. N.S. 122, 127 (it is con- 
tended that when the efficient cause 
of the injury—in this case an ice 
covered sidewalk—-is brought. about 
by the disobedience of an ordinance 
on the part of the defendant, wilful- 
ness is thence to be imputed to it as 
a matter of law, conclusively, to the 
effect of cutting off the defense it 
might otherwise have of contribu- 
tory negligence on the plaintiff's 
part. At least, it is said, it was a 
question for the jury. An examina- 
tion of the authorities brought for- 
ward to support this contention, leads 
us to the conclusion that the doc- 
trine, applied to the case in hand, is 
unsound. The rule seems to be 
limited to cases where the _ initial 
fault of placing himself in a place of 
peril was that of the plaintiff, and 
where the resulting injury arose from 
the defendant’s reckless and wanton 
act or omission—amounting in law 
to wilfulness—then first coming into 
the situation and bringing about the 
hurts complained of. Here, the fail- 
ure to obey the ordinance did not 
come into the case as the direct 
cause of the injury, as an interven- 
ing agency primarily responsible for 
it; it was there in the first instance 
as a usual and ordinary manifesta- 
tion of negligence, and the fact that 
it at the same time was a violation 
of an ordinance was a_ coincidence 
and not an independent basis of re- 
covery. Because the omission to 
obey the ordinance and the permit- 
ting of ice to accumulate in the first 
place were coincident but not differ- 
ent things, does not, as we think, in- 
troduce the rule of wilfulness in the 
case. The line of distinction seems 


R. 
44 


nebulous at first glance, but it ex- 
Asts’*): 

7 nant clear chance doctrine see 
infra §§ 539-545. 


g. Ala.—Godfrey v. Vinson, 215 
Ala. 166, 110 S 13; Copeland v. Cen- 
tral of Georgia R. Co., 213 Ala. 620, 
105 S 809; Brown y. St. Louis, etc., 


law compared.—There is 


NEGLIGENCE 


[45 C.J.] 679 


[§ 49] c. Negligence after Peril of Another Dis- 
covered. The expressions ‘‘willful negligence’’ and 


‘“‘wanton negligence’’ are sometimes used in con- 


pending danger 


Be. Coe Aide, Aah OF Fou SrkO ten IDLre 
mingham R., etc., Co. v. Williams, 
158 Ala. 381, 48 S 93; Alabama Great 
Southern R. Co. v. Burgess, 119 Ala. 
555, 25 S 251, 72 AmSR 943 [overr 
Alabama Great Southern R. Co, v. 
Burgess, 116 Ala. 509,22 S 913]; 
Alabama Great Southern R. Co. v. 
Burgess, 114 Ala. 587, 22 S 169; Bir- 
mingham R., etc., Co. v. Bowers, 110 
Ala. 328, 20 S 345; Georgia Pac. R. 
Co. v. Ross, 100 Ala. 490, 14 S 282; 
Stringer v. Alabama Mineral R. Co., 
99 Ala. 397, 13 S 75; Ensley R. Co. v. 
Chewning, 93 Ala, 24, 9 S 458; Central 
of Georgia R. Co. vy. Pruden, 21 Ala. 
A. 281, 107 S 716; Birmingham R., 
oon v. Murphy, 2 Ala, A. 588, 56 
Ill.—lIllinois Cent. R. Co. v. Beard, 
49 Ill. A, 232. 

Ind.—Cleveland, etce., R. Co. 
Starks, 58 Ind, A. 341, 106,NE 646. 

Kan.—Kansas City, etce., R. Co. v. 
Campbell, 6 Kan. A, 417, 49 P 817. 

Ky.—Louisville, ete, R. Co. v. 
Eaden, 122 Ky. 818, 93 SW 7, 29 KyL 
365, 6 LRANS 581. : 

Minn.—Westerberg v. Motor Truck 
Serv. Co., 158 Minn. 202, 197 NW 98; 
Pickering v. Northern, Pac. R. Co., 
1382 Minn. 205, 156 NW 3; Alger, etc., 
Co. v. Duluth-Superior Tract. Co., 93 
Minn. 314, 101 NW 298. 

N. D.—Cowan y. Minneapolis, etc., 
BR... Co.,,.42 .INe5 Dib HO, Gh U2 NW, 38225 
Dubs v. Northern Pac. R. Co., 42 N. 
D. 124, 171 NW 888. 


Vv. 


Oh.—Payne y. Vance, 103 Oh. St. 
59, 133 NE 85,, 87 [quot Cyc]. 
“IN, °S.—Brett: °v.. .Usnor,, 25: N. -S, 
430; Turner v. Isnor, 25 N. S. 428. 


See Barmore y. Vicksburg, etce., R. 
Co., 85 Miss. 426, 38 S 210, 70 LRA 
627, 3 AnnCas 594. 

[a] “Wantonness, as has been de- 
fined by this court, ‘is the conscious 
failure by one charged with a duty, 
to exercise due care and diligence to 
prevent an injury after the discovery 
of the peril, or under circumstances 
where he is charged with a knowl- 
edge of such peril, and being con- 
scious of the inevitable or probable 
results of such failure.’” Birming- 
ham R., etc., Co. v. Pinckard, 124 Ala. 
372, 374, 26 S 880 [quot Brown v. 
St; louis, ete...) Co... P71 Ata, “310. 
816y,.55° SWOT]: 

[b] “Willful negligence is a reck- 
less disregard of the safety of the 
person or property of another by 
failing, after discovery of the peril, 
to exercise ordinary care to prevent 
the impending injury.” Mueller v. 
Dewey, 159 Minn. 173, 175, 198 NW 
428. To same effect Anderson v. 
Minneapolis St. R. Co., 150 Minn. 509, 
185 NW 661. 

{c] “Wilful and wanton negii- 
gence is a reckless disregard of the 
safety of the person or property of 
another by failing, after discovering 


the peril, to exercise ordinary care 
to prevent the impending injury.” 
Hinkle v. Minneapolis, etce., R. Co., 


162 Minn, 112, 1138, 202 NW 340, 41 
ALR 1377. 

[d] Minnesota law and Wisconsin 
’ “a radical 
difference in the legal conception in 
the two states of the degree of neg- 
ligence, whether termed wanton or 
wilful or gross, which permits a re- 
covery though the plaintiff is negli- 
gent. ... The term wanton or wil- 
ful negligence, such as permits a re- 
covery by a plaintiff, himself negli- 


nection with the last clear chance doctrine’ as mean- 
ing the failure to use ordinary care, after discover- 
ing a person to be in a place or position of peril, 
to avoid injuring him.® 
in order to charge one with willfulness or wanton- 
ness under such circumstances, it must be shown 
that he had actual knowledge of the present or im- 


It has been considered that, 


to the person injured;® but such 


gent, imports in Wisconsin a higher 
degree of delinquency than in Minne- 
sota. In Minnesota it is sufficient to 
charge a defendant with liability, if 
it be found from the evidence that, 
after seeing the plaintiff in a place 
of danger and peril, and having abil- 
ity to avoid injuring him, he failed 
to exercise ordinary care to avoid 
doing so. This is not a true state- 
ment of the Wisconsin law.” Pick- 
ering v. Northern Pac. R. Co., 132 
Minn, 205, 207, 156 NW 3. 

9. Smith v. Central of Georgia R. 
Co., 165 Ala, 407, 51 S 792; Birming- 
ham, etc., R. Co. v. Jung, 161 Ala. 461, 
49 S 434, 18 AnnCas 557; Richmond, 
ete., R. Co. v. Didzoneit, 1 App. (D. 
C.) 482; Westerberg v. Motor Truck 


Serv. Co., 158 Minn. 202, 197 NW 
98; Payne v. Vance, 103 Oh. St. 59, 
133 NE 85, ‘ 


“Wanton injury must be predicated 
upon actual knowledge of another’s 
peril, and failure to take available 
preventative action, knowing that 
such failure will probably result in 
injury.” Copeland v. Central of 
gemnete R. Co., 213 Ala. 620, 621, 105 

“There is no proof of what is called 
wilful negligence, unless it is shown 
that defendant discovered plaintiff’s 
peril at such a time and under such 
circumstances as offered an opportu- 
nity, and in consequence imposed a 
duty on defendant, to take some step 
to prevent the injury. -It is the fail- 
ure in such a duty that is wilful neg- 
ligence, so-called.’ Westerberg v. 
Motor Truck Serv. Co., supra. 

[a] “Negligence superimposed 
upon negligence does not amount to 
wilfulness; nor is the failure, super- 
induced by negligence, to have knowl- 
edge of a dangerous condition the 
equivalent of actual knowledge of 
such condition. And it is only when 
a defendant has actual knowledge of 
the plaintiff’s. danger, and could, by 
the exercise of ordinary care and pru- 
dence, have avoided the resulting in- 
jury, that the plaintiff is relieved 
from the liability of having his own 
negligence charged against him, and 
the defendant’s negligence is re- 
garded as the proximate and exclu- 
Sive cause of the injury. The fact 
that it may have been negligence in 
the defendant not to have known the 
plaintiff's danger, and that the de- 
fendant might have ascertained the 
danger by the exercise of due care, 
cannot be permitted to have the ef- 
fect of actual knowledge, so as to 
charge the defendant with reckless- 
ness. To allow such an effect would 
result in the overthrow of the whole 


| doctrine of contributory negligence. 


It would be impossible, upon such 
a theory, ever to hold any one to the 
consequences of his own migconduct, 
For if negligence to acquire knowl- 
edge were the equivalent of knowl- 
edge, in the contemplation of the 
law of torts, every act of negligence 
should be construed as an act of wil- 
fulness.” Richmond, ete., R. Co, 
Didzoneit, 1 App. (D. C.) 482, 485. 
{b] Itis only after a trespasser ig 
fliscovered and his peril becomes ap- 
parent that failure to exercise rea- 
sonable care to avoid injuring him 
constitutes wantonness. Birmingham 
R., etce., Co. v. Drennen, 175 Ala, 338 
57 S is fiiaee onthe ede 1037. " Dig. 
covered peril of trespasser gener 
see infra § 145, e ony 


Vv. 
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actual knowledge may be inferred from the circum- 
stances of the particular case;'° and, according to 
some cases, the existence of reasonable grounds to 


[§ 50] A. In General. 


to be ignored or changed.1* 


In the civil law, there are 
three degrees of diligence: Ordinary diligence, dili- 
gentia; extraordinary diligence, exactissima diligen- 
tia; and slight diligence, levissima diligentia;!” and 
it has been said that the distinction of degrees of 
eare, skill, and diligence required in the perform- 
ance of various duties and the fulfillment of various 
contracts is too firmly settled and fixed in the law 
The distinction is ac- 
cordingly recognized in some jurisdictions'* where 
degrees of negligence are recognized.’ 
exercise great care or the highest degree of care 
may be imposed by statute'® or may result from con- 


NEGLIGENCE 


IV. DEGREES OF CARE 


A duty to 


tract relations,!” or, on the other hand, the situation 


10. Southern R. Co. v. Bush, 122 

Ala. 470, 26 S 168. 
‘ 21. Alabama Great Southern R. 
‘Co. v. Guest, 136 Ala. 348, 34 S 968, 
'144 Ala. 373, 39 S 654; Haley v. Kan- 
sas City, ete., R. Co., 113 Ala. 640, 21 
S 357; East St. Louis Connecting R. 
Co. v. O’Hara, 150 Tll. 580, 387 NE 
917 [aff 49 Ill. A. 282]; Lake Shore, 
etc., R. Co. v. Bodemer, 139 Ill. 596, 
29 NE 692, 32 AmSR 218 [aff 33 Il. 
"A. 479]; Tllinois Cent. R. Co. v. Beard, 
49 Tl. A. 232; McLeod v. Rawson, 215 
Mass. 257, 102 NE 429, 46 LRANS 
547. 

“Wantonness may arise from 
knowledge that persons, though not 
seen, are likely to be in a position of 
danger, and with conscious disregard 

- of known conditions of danger and 

in violation of law brings on the 
disaster.” Godfrey v. Vinson, 215 
Ala. 160) LOS Lis, 16. 


12. Brand v. Schenectady, etc., R. 
Co., 8 Barb. (N. Y-) 368. See also 
Culpactt C.23..p 393. 


13. Briggs v. Spaulding, 141 U. S. 
122, 11 SCt 924, 35 L. ed. 662;. New 
York Cent. R. Co. v. Lockwood, 17 
Wall. (U.'§8:)° 357, 21 Le ed. 627, 

14. Heiman v. Kloizner, 139 Wash. 
655, 659, 247 P 1034. 

“Differing situations, conditions 
and relations call for differing de- 
grees of gare.” Heiman vy. Kloizner, 


» supra. 

15. See supra § 33. 

16. See statutory provisions; and 
Motor Vehicles § 583. 

17. See Bailments § 66; Carriers 
§§ 1296-1298. 

18. See Bailments § 65, 

19. Ind—Union ‘Tract Co. Wie 
Berry, 188 Ind. 514, 121 NE 655, 124 
NE 737, 32 ALR 1171. 

Kan.—-Missouri Pac. R. Co. v. Wal- 
ters, 78 Kan. 39, 96 P 346. 

Me.—Raymond v. Portland R. Co., 
100 Me. 529, 62 A 602, 3 LRANS 
94. 

Minn.—Campbell v. Duluth, etc., R. 
Co.; 107 Minn. 538, 120 NW 375, 22 
LRANS 190. 

N. C.—Pickens County v. Jennings, 
181 N.. C. 393, 107, SE 312. 

“There are no degrees of care so 
far as fixing responsibility for negli- 
gence is concerned.” Cates v. Hall, 
171,.N. C. 360, 368, 88 SE 524 [quot 
Fitzgerald v. Southern R. Co., 141 


ne . 530, 536, 54 SE 391, 6 LRANS 
[a] “The test of care is not 
whether in degree it should be 


slight, ordinary, or extreme care, but 
commensurate care, due care under 
the circumstances.” Campbell _ v. 
Duluth, etc., R. Co., 107 Minn. 358, 
360, 120 NW 375, 22 LRANS 190. 
[b] “There can be no degrees of 
duty. Duty is an absolute term, The 
Jaw requires nothing more than duty; 


it will excuse nothing less.’”” Union 
Tract. Co. v. Berry, 188 Ind. 514, 520, 


tf NE 655, 124. NE 737, 32 ALR 
[ce] “The better doctrine is that 


care or the want of it is not to be 
measured arbitrarily according to 
fixed definitions as ‘slight care,’ ‘or- 
dinary care,’ or ‘extraordinary care,’ 

. although all these phrases are 
used somewhat loosely by courts and 
law writers; but it is to be measured 
by reasonableness, under all the cir- 
cumstances of the particular inquiry. 
The only true measure is ‘reasonable 
care.’”’  Caven v. Bodwell Granite 
Co., 99 Me. 278, 283, 59 A 285, 287. 

[d] “The rule of law now gener- 
ally recognized by the great weight 
of authority is that the legal meas- 
ure of duty, except that made abso- 
lute by law, with respect to nearly 
all legal relations, is better expressed 
by the phrases ‘due care,’ ‘reasonable 
care’ or ‘ordinary care,’ terms used 
interchangeably.” Raymond v. Port- 
land R. Co., 100 Me. 529, 582, 62 A 
602, 3 LRANS 94. 

[e] Use of different terms mis- 
leading.—‘‘The use of such terms as 
‘slight care,’ ‘great care,’ ‘highest 
degree of care,’ or other like expres- 
sions in instructions as indicating 
the quantum of care the law exacts 
under special conditions and circum- 
stances, is misleading. ... The law 
imposes but one duty in such cases, 
and that is the duty to use due care; 
and the law recognizes only one 
standard by which the quantum of 
care can be measured, and that is 
the care which a person of ordinary 
prudence would exercise under like 
circumstances.” Union Tract. Co. v. 
Berry, 188 Ind. 514, 523, 121 NE 655, 
124 NE 737, 32 ALR 1171 [overr 
Louisville, etc., R. Co. v. Snyder, 117 
Ind. 435, 20 NE 284, 10 AmSR 60, 
3 LRA 434; Bedford, ete., R. Co. v. 
Rainbolt, 99 Ind. 551]. 

20. See supra § 3838. 

21. Ga.—Jackson v. Goldin, 26 Ga. 
A. 283, 106 SE 12. 

Ida.—Anderson v. Great Northern 
R. WS 15 Ida. 518, 99 ‘P 91 

Y.—Griffen v. Manice, 166 N. 
pas art 59 NE 925, 82 AmSR 630, 52 
LRA 922: O’Brien v. New York ice 
ard 185. App; Div... 867, YLT4, INYS 

N. C.—Pickens County v. Jennings, 
181 N. C. 393, 107 SH 3812; Cates. y, 
Hall, 171 N. C. 360, 88 SE 524. 

Oh.—Wallace v. Spellacy, 8 OhN 
PNS 41 [aff 79 Oh. St. 488 mem, 87 
NE 1142 mem]. 

R. I1.—McHugh v. Williams, 43 R. 
I. 170, 110 A 607; Beerman v. Un- 
ion R. Co., 24 R. I. 275, 52 A 1090. 

Tex.—Pecos, etc., R. Co. v. Finklea, 
(Civ. A.) 155 SW 612, 615. 

Wis.—Read v. Morse, 34 Wis. 315. 


8§ 49-51 


believe that a person is in a situation of peril may 
be equivalent to actual knowledge so as to euBpor 
the imputation of willfulness or wantonness.4 


may be such as to impose a duty of slight care 
-only.18 However, in the ordinary case of negligence, 
involving no statutory: regulation or contractual 
obligatioén with respect to the degree of care, there 
is a strong trend of judicial opinion against recog- 
nizing any classification of care into degrees,’® cor- 
responding to the tendency to refuse to recognize 
the existence of degrees of negligence,?° the view 
being taken that whatever degree of vigilance, cau- 
tion, and skill the circumstances may demand, the 
exercise thereof is merely ordinary care.** 

[§ 51] B. Ordinary Care—1. As the Standard of 
Duty. The usual test of the duty o 


of one person 


“The same degree of care does not 
necessarily imply the same\quantum 
of diligence to be used. In some in- 
stances ordinary care requires the 
exercise of great diligence while in 
other cases the exercise of the same 
degree of care demands but slight 
diligence.’’ Houston, ete., R. Co. v. 
Alexander, 102 Tex. 497, 505, 119 SW 
1135 “ [quot Pecos; ete; Ri Co.) v: 
Finklea, supra]. 

“Tf called into exercise under cir- 
cumstances of peculiar peril, a 
greater amount of care is required 
than. where the circumstances are 
less perilous; because prudent and 
careful persons, having in view the 
object to be attained, and the just 
rights of others, are, in such cases, 
accustomed to exercise more care 
than in cases -less_ perilous. The 
amount of care is indeed increased, 
but the standard is still the same. 
It is still nothing more than ordi- 
nary care under the circumstances 
of that particular case.... Much 
unnecessary embarrassment and com- 
plication is thrown about the ques- 
tion of the relative duties and re- 
sponsibilities of the parties receiv- 
ing and inflicting injuries, by losing 
sight of this distinction between the 
amount, and the degree or kind of 
care to be exercised in each particu- 


lar case.’”’ Cleveland, ete., R. Co. v. 
Terry, ‘8).Oh. -St: 670; O82: 
[a] “Ordinary care is the generic 


term and it is considered properly 
to include a very high degree of 
care. Ordinary care is used as the 
general rule; very high degree of 
care describes the eare in the par- 
ticular case that meets the require- 
ment of this general rule.” Moshier 
v. New York, 190 App. Div. 111, 119 
179 NYS 338 [app dism 228 N. ¥. 612 
mem, 127 NE 917 mem]. 

[b] “While ‘ordinary care’ has no 
degrees, a man of ordinary prudence 
may be confronted with such circum- 
stances as will, in the exercise of his 
prudence, induce him to use every 
means at his command to overcome 
the danger arising from them. Still 
what he would do, under such cir- 
cumstances, would only be the exer- 
cise of ordinary care, and the failure 
of another under like circumstances 
to exercise the same care would be 
negligence.’’ Galveston, ete., R. Co. 
v. Thompson, (Tex. Civ. A.) a6 SWw 
106, 108. 

[ce] “The exercise ‘of the utmost 
care in the use of all reasonable and 
proper means to prevent damage,’ is 
only the exercise of reasonable or or- 
dinary care. It is precisely the de- 
gree of caution which persons of or- 
dinary prudence would use, under 
circumstances of danger, to prevent 
neaee te Read vy. Morse, 34 Wis. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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 -§ 51] 


toward another or the property of the latter is ordi- | nary care,?? or as it is sometimes termed, ‘‘ 


22. U. S.—Grand Trunk R. Co. 
Ives, 144 U. S. 408; 12 SCt 679, 36 
L. ed. 485; Milwaukee, ete. 24: tT Co. 
y. Arms, 91 U. S. 489, 23 L. ed. 374; 
Oregon Co. v. Roe, 176 Fed. 715, 100 
CCA 269; Swift v. Sandy, 165 Fed. 
622, 92 CCA ‘56 [aff 159 Fed. 271]; 
Chicago Great Western R. Co. v. 
McDonough, 161 Fed. 657, 88 CCA 
517; The Sappho, 44 Fed. 359. 

Ala.—White Swan Laundry Co. v. 
Wehrhan, 202 Ala. 87, 79 S 479; ere 
Iron, etc., Co. v. Tilson, 141 Ala. 152 
37 S 427. 

Ariz.—Santa Fe, ete, R. 
Ford, 10 Ariz. 201, 85 P "1072. 

Ark.—Planters’ Warehouse, etce., 
ea v. Taylor, 64 Ark. 307, 42 SW 

Cal.—Cahill v. Stone, 153 Cal. 571, 
96 P 84, 19 LRANS 1094 

Colo.._Holman v. Boston Land, etc., 
Co., 20 Colo. 7, 36 P 797. 

Conn.—-Sharkey v. Skilton, 838 Conn. 
503, 77 A 950; Williams v. Clinton, 28 
Conn. 264. 

Del.—Gray v. Pennsylvania R. Co., 
(Super.) 139 A 66; Sund v. Wilming- 
ton,. ete!” Tract; .Co,,. 31> Del-./:3.28,, 414 
A 281; Wollaston v. Stiltz, 31 Del. 
278, 114 A 198; Lemmon -v. Broad- 
water, 30 Del. 472, 108 A 273; Fahey 
v. Niles,~30 Del. 454, 108 A 135. 

D. C.—Carter v. McDermott, 29 
App. 145, 10 LRANS 1103, 10 AnnCas 

Fla.—Jacksonville Electric Co. v. 
Adams, 50 °Fla. 429, 39 S 183, 7 Ann 
Cas 241. 

Ga.—Southern R. Co. v. Early, 105 
Gaesoi2. Sl Ska 875 Jackson; -v- 
Goldin, 26 Ga. A. 283, 106 SE 12; 
Atlanta Nat. Bank vy. Bateman, 21 
Ga. A. 624, 94 SE 853. 

Ida.—Anderson y. Great Northern 
R. Co., 15 Ida. 5138, 99 P91; Pilmer 
v. Boise Tract. Co., 14 Ida. 327, 94 P 
432, 125 AmSR 161, 15 LRANS 254. 

Ill.— Illinois Cent. R. Co. v. Ander- 
son, 184 Ill. 294, 56 NE 331; Knicker- 
bocker Ice Co. v. Leyda, 128 Ill. A. 
66; Baltimore, etc., R. Co. v. Wheeler, 
63 Ill. A. 193; Wilson v. Kelly, 52 I11. 
A. 124. 

Ind.—Union Tract. Co. v. Berry, 
188 Ind. 514, 121. NE’ 655, 124.NE 
737, 82 ALR 1171; Wabash, etc., R. 


Cols Vv. 


Co. v. Locke, 112 Ind. 404, 14 NE 
391, 2 AmSR 193. ; 
Ind. T.—Atchison, ete, R. Co. v. 


Baker, 104 SW 1182. 

Iowa.—Fisher v. Cedar Rapids, etc., 
R. Co., 177 Iowa 406, 157 NW 860; 
Sherwood v. Home Sav. Bank, 131 
Iowa 528, 109 NW 9; Jerolman_ v. 
Chicago Great Western R. Co., 108 
Iowa 177, 78 NW 855. 

Kan.—Chicago, ete, R. Co. v. 
Brown, 44 Kan. 384, 24 P 497; 
Sweeney v. Merrill, 38 Kan. 216, 16 P 
454, 5 AmSR 734. 

Ky.—Simpson v. Louisville, etc., 
R. @., 207 Ky. 623, 269 SW 749; 
Nebo Coal Co. v. Barnett, 167 Ky. 
170, 180 SW 79; Interstate Coal Co. 
Vv. Love, 153 Ky. 823, 155 SW 746; 
Otis El. Co. v. ‘Wilson, 147 Ky. 676, 
145 SW 391; Chicago Veneer Co. v. 
Jones, 143 Ky. 21, 1385 SW 430; Louis- 
ville, ete., R. Co. v. Lynch, 137 Ky. 
696, 126 SW 362; Louisville, etc., R. 
Co. v. Roth, 130 Ky. 759, 114 SW 
264; Cincinnati, etc., R. Co. v. Evans, 
129 Ky. 152, 410 SW 844, 33 Kyl 
596; ‘Anderson, etc., Distilleries Co. 
v. Hair, 103 Ky. 196, 44 SW 658, 19 
KyL 1822; Cross v. Illinois Cent. R. 
Co., 110 Sw 290, 33 KyL 482; Adkis- 
son v. Louisville, etc., R. Co., "110 SW 
284, 33 KyL 204; Ewing v. Callahan, 
105 SW 387, 32 KyL 46 [reh den 105 
SW 978, 32 KyL 537]; Louisville, 
etc, R. Co. v. Lucas, 98 SW _ 308, 
30 KyL 359 [reh den 99 SW 959, 306 
KyL 539]. 

La.—Prescott v. Central Contract- 
ing Co., 162 La. 885, 111 S 269; Jacobs 
Vv) Tacobs, 141 La; $72) 74.8 9$2,,LRA 


191L7F 253; Westerfield v. Levis, 43 
La. Ann. 63, 9 § 52. 
Me.—Hutchins v. Penobscot, 120 


Me. 281, 113 A 618; American Ice 
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Co. v. South Gardiner Lumber Co., 
107 Me. 494, 79 A 6, 32 LRANS 1003; 
Raymond v. Portland R. Co., 100 Me. 
529, 62 A 602, 3 LRANS 94. 
Md.—Baltimore, ete, R. Co. v. 
Stumpf, 97 Md. 78, 54 A 978. 
Mass.—Sullivan y. Scripture, 3 
eae 564; Brown v. Kendall, 6 Cush. 


Mich.—Woods v. Chalmers Motor 
Co., 207 Mich. 556, 175 NW-449. 

Minn.—Kayser v. Lindell, 73 Minn. 
123, 75 NW 1038; Day v. H. C. Akeley 
Lumber Co., 54 Minn. 522, 56 NW 
243, 23 LRA 518; Schell v. St. Paul 
Second Nat. Bank, 14 Minn. 43. 

Miss.—Carver v. Jackson, 82 Miss. 
583, 35 S 157. 

Mo.—Jackson v. Southwestern Bell 
Tel. Co,, 281 \Mo. 358, 219 SW. 655; 
Jackson v. Butler, 249 Mo. 342, 155 
Sw 1071; Cohn v. Kansas City, 108 
Mo. 387, 18 SW 973; Roddy v. Mis- 
souri Pac. R. Co., 104 Mo. 234, 15 SW 
1112, 24 AmSR 333, 12 LRA 746; Holt 
v. Hamilton-Brown Shoe Co., 186 Mo. 
A. 88, 171 SW 673; Gordon v. Peltzer, 
56 Mo. A. 599. 

Mont.—Henroid v. Gregson. Hot 
Springs Co., 52 Mont. 447, 158 P 824; 
Conway v. Monidah Trust, 52 Mont. 
244, 157 P1178. 

Nebr.—Bauer v. Griess, 105 Nebr. 
381, 181 NW 156; Omaha, ete. R. 
Cov. Clarke, 39 Nebr. 65, 57. NW 
545; Omaha, ete:, R. Co. v. Brady, 
39 Nebr. 27, 57 NW 767. 

Nev.—Powell v. Nevada, R. 
Co., ee Nev. 305, 82 P 96. 

N. H.—Riley v. Farnum, 62 N. H. 
42, 

N. J.—Cameron v. Jersey City, etc., 
ts sOO wed 0 eiNe cp) s els 10S Oy. aot gaise Altes 
Carroll v. Tide-Water Oil Co., 67 N. am 
Tix 679,15 254 '275. 

N. Y.—German-American Ins. Co. 
v. ePined Gas Light Co., 174 N. Y. 
508, 66 NE 1109; Jackson Architec- 
tural Iron Works v. Hurlbut, 158 N. 
Y. 34, 52 NE 665, 70 AmSR 432; 
Reiss v. New York Steam Co., 128 
N. Y. 103, 28 NE 24; Martin v. Pettit, 
117 N. Y. 118, 22 NE 566, 5 LRA 794; 
Fallon v. Central Park, ete., R. Co., 
64. Nees Y. chs [afi 6. Daly...8]); Gill, 
ete., Forge, ete., Works v. Detroit- 
Cadillac Motor Car Co., 139 App. Div. 
205, 128 NYS 621; Straus v. Buchman, 
96 App. Div. 270, 89 NYS 226 [aff 
184 N. Y. 545 mem, 76 NE 1109 mem]; 
Heffernan v. Arnold, 48 App. Div. 419, 
63 NYS 261; Tompert y. Hastings 
Pavement Co., 85 App. Div. 578, 55 
NYS 177; Jehle v. Ellicott Square 
Go., 31 App. Div. 336, 52 NYS. 366; 
Van Orden v. Acken, 28 App. Div. 
160, 50 NYS 848; Mott v. Hudson 
River R. Co., 24 N. Y. Super. 585; 
Lowery v. New York Ice Co., 26 Misc. 
163, 55 NYS 707; Rattagliata v. Hub- 
bell, 7. Misc. 108, 27 NYS 409; Nor- 
ling v. Allee, 18 NYS 791 [aff 131 
N. Y. 622, 30 NE 865 mem]. 

N. C.—Asbury v. Charlotte Hlectric 
R.,. ete:, Co., 125. .N. C, 568, 34 SE 
654. 

N. D.—Reinke v. Minneapolis, etc., 


ete; 


Ri -C0s, 28 IN. SD 18254185.7N Ww -h719; 
Balding v. Andrews, 12 N. D. 267, 
96 NW 305. 


Oh.—Johnson v. State, 66 Oh. St. 
59, 63 NE 607, 90 AmMSR 564, 61 LRA 
277; Torbet v. Young, 24 Oh. Cir. Ct. 
N. S. 97; Murphy v. Dayton, 8 OhS& 
CP 354, 7 OhNP 227. 

Okl.—Talliaferro v. Atchison, etce., 
R- Co.,: 61, OKl, 27,. 160. P69; Ruem- 
meli-Braun Co. v. ‘Cahill, 14 Ok1. 422, 
79 P'260. 

Or.—Duntley v. Inman, 42 Or., 334, 
70 P 529, 59 LRA 785. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A 659; Daw- 
son vy. Penfield, 267 Pa. 579, 109 A 
658]; Philadelphia, OLCy i ites HOO Ve 
Stinger, 78: Pas<219. 

R. I.—lLaforrest v. O’Driscoll,. 26 
R. 1. 547, 59 A 923. 

Ss. C.—Hargle v. Sumter Lighting 
Co.; 110 S. C. 560, 96 SE 909; Pickens 
vy. South Carolina, ete., R. Co., 54 
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reason- 


498, 32 SE 567; Carter v. Co- 
CORA 19 Sill T2045 
AmR 754 


S. D.—McCarrier v. Hollister, 15 
he: 366, 89 NW 862, 91 AmSR 
Tenn.—Martin v. McCrary; 115. 
Tenn. 316, 89 SW 824, 1 LRANS 5380. 
Tex.—Ferrell v. Beaumont -Tract. 
Co., (Commn,. A.) 235 SW 531; Furst- 
Edwards v. St. Louis Southwestern 


S., ‘Ce 
lumbia, ete, R 


Rut (CO. ¢= GCIVa As) 2 1465 SS Lae 
Meadows v. Truesdell, (Civ. A.) 56 
SW 932; Louisiana Western Exten- 


sion R. Co. v. McDonald, (Civ. <A.) 
52 SW 649; Missouri, ete, R. Co. v. 
Webb, 20 Tex. Civ. A. 431, 49 SW 
526; Houston, ete., R. Co. v. Sgalin- 
ski, 19 Tex. Civ. A. 107, 46 SW 113; 
Houston, etec., R. Co. v. Kimbell, (Civ. 
A.) 43 SW 1049. 

Utah.—Wilkinson v. Oregon’ Short 
Line R. Co., 35 Utah 110, 99 P 466;' 
Wood v. Rio Grande Western R. Co., 
28 Utah 351, 79 P 182. 

Vt.—Morrisette v. Canadian Pac. R. 
Co., 74 Vt. 232, 52 A 520. 

Va.— Virginia, etce., Wheel Co. v. 
Harris, 103 Va. 708, 49 SE 991. . 

Wash.—Klepsch v. Donald, 4 Wash. 
436, 30 P 991, 31 AmSR 936. 

Ww. Va.—Fulton v. Crosby, ete., Co., 
57 W. Va. 91, 49 SE 1012. ° 

Wis.—Vogel Vie OLLO.. Si Vise 
195 NW 859; Johnson v. Prideaux, 
176 Wis. 375, 187 NW 207; Clemens 
v. State, 176 Wis. 289, 185 NW 209, 
21 ALR 1490; Depouw v. Chicago, 
ete., R. Co,, 154 Wis. 610, 143 NW 
654; Hackett v. Wisconsin Cent. R. 
Co., 141 Wis. 464, 124 NW 1018; Gris- 
wold v. Chicago, etc., R. Co., 64 Wis. 
652, 26 NW 101: Ward v. Milwau- 
kee, etc., R...Co.,, 39 Wis. 144. 

Wyo. —Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

Eng. —Ross v. Fedden, L. R. 7 Q.. B. 
661; Blythe v. Birmingham’ Water- 
works Co., 11 Exch. 781, 156 Reprint 
1047, 86 EngL&Eq 506; Ford v. Lon- 
GON; CUC ww... On eo raltes Oo Hie atoUs 
Vaughan v. Taff Vale R. CO; cits & 
N. 679, 157 Reprint 1351, 1 ERC 296; 
Randall v. Newson, 34 L. TT. Rep. 
N.S. 527. 

Man.—Wallman v. Canadian Pac. 
R. Co., 16 Man. 82. 

N. S.—Neal v. Allan, 18 N. S. 449, 
6 CanLTOccNotes 536. 

“Tf conduct does not measure up 
to this standard, it is negligent, 
whether it falls much or little be- 
low the’ standard.” Sonsmith  v. 
Pere Marquette. R. Co., 173 Mich. 
57, 90, 188 NW 347. [reh den 175 
Mich. 675, 141 NW 1091}. 

“While the duty arising from dif- 
ferent relations may not be the same, 
yet the absence of ‘ordinary care,’ 

. in the performance of the duty, 
is always negligence, whatever may 
be the relation from which the duty 
springs, and is the test of negligence 
in every case.” Boyles v. Texas, 


ete., R. Co., (Tex. Civ. A.) 86 SW 
936, 937. 
[a] Extraordinary care not re- 


quired.—‘‘The law does not condemn 
an act or omission as negligent which 
can only be done or prevented by the 
exercise of extraordinary exertion or 
care or by the expenditure of extraor- 
dinary sums of mony.” Berger v. 
Salt Lake City, 56 Utah 403, 418, 191 
P 233, 13 ALR 5. 

[b] “In the absence of statutory 
or contract obligations imposing a 
greater duty as to the degree of care, 
prudence, foresight or attention that 
should be exercised by one to so 
use his own property as not to need- 
lessly or unduly injure others, the 
rule is that ordinary care .is re- 
quired, or such care as ordinarily 
a person of average prudence would 
give to a matter under the circum- 
stances, where his own right and the 
rights of others are involved.” 
Bryne v. Ivey, 83 Fla. 436, 445, 93 S 
14 


a Greatest imaginable care.—It 
is error to instruct a jury that where 
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able care,’’2? or ‘‘due care.’’?4 


plaintiff was injured without fault 
on his part “in order to exonerate 
the defendant, it must appear that 
such was inevitable, and utterly 
without fault on the part of the de- 
fendant,” for “the natural import of 
this instruction is that if, under any 
possible circumstances, in the. exer- 
cise of the greatest degree of care 
imaginable, the accident could -not 
have been avoided, then the defend- 
ant is liable. This is not the law.” 
Schlitz Brewing Co. v. Duncan, 6 Kan. 
AL ATeS bd PLO Sh2, 

23. U. S—Chicago Great Western 
R. Co. v. McDonough, 161 Fed. 657, 
88 CCA 517. 

Colo.—Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982. 

Del.— Reiss v. Wilmington City R. 
Co., (Super.) 67 A 153. 

Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208. 

Ga.—Atlanta Nat. Bank v. Bate- 
man, 21 Ga. A. 624, 94 SE 853. 

Tll.— Roberts v. Chicago City R. 
Co., 262 Ill. 228, 104 NE 708 [rev 
177 Ill. A. 400]. 

Ind.—Union Tract. Co. v. Berry, 188 
Ind. 514, 121 NE 655, 124,NE 737, 3 
ALR 1171; Pittsburg, ‘ete, R. Co. 
v. Rushton, (A.) 148 NE 337; Watt 
v. Mishawaka Paper, etc., Co., 53 Ind. 
A. 682, 99 NE 1029. f 

Me.—Burner v. Jordan Family 
Laundry, 122 Me. 47, 118 A _ 722; 
Raymond v. Portland R. Co., 100 Me. 
529, 62 -A 602, 3 LRANS 94; Caven 


v. Bodwell Granite Co., 99 Me. 278, 
59 A 285. 

Mass.—Moore Spinning Co. v. Bos- 
ton Ice Co., 210 Mass, 364, 97 NE 


62; Gardner v. Boston El. 
204 Mass, 213, 90 NE 534. 

Mo.—McCleary v. Chicago, etc., R. 
Co., 264 SW 376; Spindler, v. Ameri- 
can Express Co., 232 SW 690; Long v. 
Kansas City, ete. R. Co. (A.) 258 
SW 747; Appel v. Eaton, etc., Co., 97 
Mo, A. 428, 71 SW 741. 

N. J.—Spawn vy. Goldberg, 94 N. J. 
‘L. 335, 110 A 565; Pesin v. Jugovich, 
85 N. J. L. 256, 88 A 1101; Wheeler 
v. South Orange, etc., Tract. Co., 70 
Neds is. vep; oS A027, 

N. Y.—Alagna v. Roman Baths Co., 
169 NYS 995. 

Oh.—Burton Tel. Co. v. Gordon, 
AMON Cin Gt. Nee, 2, 2b On. Circe, 
641. 

Or.—Sullivan v.- Wakefield, 59° Or. 
401, 117 P 311. 

_ Va.—Berlin v. Wall, 122 Va. 425, 
95 SE 394, LRA1918D 161. 

Ont,—Stevenson v. Toronto Bd. of 
Education, 46 Ont. L. 146, 49 DomLR 
673. 

“The law of negligence is not based 
upon the highest possible degree of 
‘care, nor even the degree of care 
which a highly prudent person would 
use, but upon the average of rea- 
sonable care; the degree of care that 
twelve men, selected at random from 
the vicinage; will say is reason- 
able under all the circumstances.” 
Spannknebel v. New York, etc, R. 
bie 127 App. Div. 345, 346, 111 NYS 
705. 

[a] “Reasonable care is the proper 
‘description and designation of the 
duty that is imposed by law under 
certain conditions; it covers the en- 
tire range of such duty. Whether 
under the circumstances of a given 
case the degree of care that is rea- 
sonable be high or low it is imposed 
by law solely upon the ground that 
it is reasonable, e.g., in the storing 
of dynamite near human habitations 
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These expressions 
are usually regarded as having the same significance 
and are used interchangeably,”?® although it has been 
said that the terms ‘‘ordinary ecare’’ and ‘‘reason- 
able care’’ are preferable to ‘‘due eare,’’?® that 
‘““due’’ or ‘‘reasonable’’ is preferable to ‘‘ordi- 
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the care that is reasonable is of the 
very highest degree, while in the 
dumping of sand on a vacant lot the 
care that is reasonable is by com- 
parison of the very lowest degree, 
and yet equally and in either case 
the care appropriate to the danger 
is imposed by law upon the ground 
that is reasonable.” Blumenfeld v. 
Hudson, etc., R. Co., 89 N. J. L. 580, 
581, 99 A 812. 

24, U. S.—Hoagland v. Canfield, 
160 Fed. 146; Gloucester Electric Co. 
v. Dover, 153 Fed.:139, 82 CCA 291. 

Ala.—McClusky v. Duncan, 216 Ala. 
388, 113 S 250; Daniels v. Carney, 148 
Ala,” 81,.°42 “S452, 121 AmSR 34,7 
LRANS 920, 12 AnnCas 612. 

Cal.— Quint v. Dimond, 147 Cal. 707, 
82 P 310; Giorgetti v. Wollaston, (A.) 
23.7, P 109. 

Del.—Stidham v. Delaware City, 22 
Del. 359, 67 A 175. 

Fla.—Christopher Co. v. Russell, 63 
Fla. 191, 58 S 45, AnnCas1913C 6564. 
Tll.—West Chicago St. R. Co. v. 
Schulz, 217 Tll. 322, 75 NE 495. 
Ind.—Union Tract. Co. v. 
188 Ind. 514, 121 NE 655, 124 NE 
737, 32 ALR 1171; Kingan v. -Glea- 

son, 55 Ind. A. 684, 101 NE 1027. 

La.—Muscarelli v. Hodge Fence, 
etc., Co., 120 La. 335, 45 S 268. 

Me.—Shaw v. Bolton, 122 Me. 2382, 
119 A 801; Raymond y. Portland R. 
cA 100 Me. 529, 62 A 602, 3 LRANS 


Mass.—Rubinovitch v. Boston Fl. 
B.iCos. FOR" Maser eT oee Ns ooo 
McCormack v. Boston Hl. R. Co., 188 
Mass. 342, 74 NE 599; Kirk v. Sturdy, 
187 Mass. 87, 72 NE 349. 

Mich.—Hunter v. Ithaca, 141 Mich. 
539, 105 NW 9. 

Minn.—Dahl v. Valley Dredging 
Co., 125° Minn. 90,145 NW’ 796); 52 
LRANS 1173; Campbell v. Duluth, 
ete., R. Co., 107 Minn. 358, 120 NW 
old; 22°, PRANS: £190. Gould An 
Winona Gas Co., 100 Minn. 258, 111 
NW 254, 10 LRANS 889; Smith v. 
Minneapolis St. R. Co., 95 Minn. 254, 
104 NW 16. 

Mo.—Riggs v. Metropolitan St. R. 
Co., 216 Mo. 304, 115 SW 969; Christ- 
man v. Meierhoffer, 116 Mo. A. 46, 
92 SW 141; Delaplain v. Kansas City, 
109 Mo. A. 107, 83 SW 71. 

N. J.—Dunham v. Public Serv. 
Corin, lo YNecd, wee eos, noe) san, LO tas 
Hoboken Land, ete., Co. v. United 
ven Con” TENT dn be 543 0F is a 


N. Y.—Corcoran v. New York, 188 
N. Y. 131, 80 NE’ 660; Barrett v. Lake 
Ontario Beach Impr.’ Co. 174, N.Y. 
310, 66 NE 968, 61 LRA 829; Buscher 
v. New York Transp. Co., 106 App. 
Div. 493, 94 NYS 798. 

Pa.—Pyne v. Delaware, etc., R. Co., 
212) Pay 148061 A (Sur. 

S. C.—Eargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 SE 909; Roches- 
ter v. Bull, 78'S. C..249, 58 SH’ 766; 
Davis v. Southern R. Co. 68 S. CG. 
446, 47 SE 723; Bodie v. Charleston, 
ete}, R. ‘Co., 66 S. C. 302, 44 SH 948. 

Wash.—Selby v. Vancouver Water 
Works Co., 32 Wash. 522, 73 P 504. 

25. Conn.—Nesbit v. Crosby, 74 
Conn. 554, 51 A 550; Neal v. Gillett, 
23 Conn, 437. 

IN.—Roberts v. Chicago City R. 
Co., 262 Ill, 228, 104 NE 708 [rev 
177 Ill, A. 400]; Baltimore, ete. R. 
Co.:v. Faith, 175, Ill. 58, 51 NE, 807; 


' Chicago, .ete., R.:Co.. vi, Yorty, 168° Ti. 


321, 42 NE 64. 

Ind.—Union Tract. Co. v. Berry, 
188 Ind. 514, 121 NE 655, 124 NE 
T3837. 382° AUR ALT: 


Me.—Raymond y. Portland R. Co., 


Berry, 


nary’’ as the adjective characterizing the care re- 
quired,27 and also that ‘‘ordinary eare’’ is not 
equivalent to ‘‘due care.’’?® Other expressions used 
by the courts to express the same idea are ‘‘ordi- 
nary diligence,’’?® ‘‘due diligence,’”? ‘‘ordinary 
care and prudence,’’*! ‘‘reasonable care and: pru- 


100 Me. 529, 62 A 602, 3 LRANS 94. 
Mo.—State v. Ellison, 182 SW 961, 


963 [cit Cyc]. 7 
N Palmer, 29 N. J. 


. J.—Durant v. 
L. 544. Ye 

Vt.—McAndrews v. Leonard, 99 Vt. 
512, 184 A 710. 

[a] “Ordinary care” and “reason- 
able. care’ synonymous.—(1) Cana- 
dian Northern R. Co. v. Senske, 201 
Fed. 637, 642, 120 CCA 65; Goodwyn 
v. Central of Georgia R. Co., 2 Ga. 
A. 470, 58 SE 688; Illinois Cent. R. 
Co. v. Noble, 142 Ill. 578, 32 NE 684 
[rev 42 Ill. A. 509]; Colsch v. Chi- 
cago, ,ete., Ri Co. L490. Towa toereg 
NW_ 198, 34 LRANS 1018, AnnCas 
1912C’ 9155 ‘Cineinnati) ‘eté., “RR. Co. % 
McElroy, 146 Ky. 668, 142 SW 1009; 
West Kentucky Coal Co. v. Davis, 138 
Ky. 667, 128 SW 1074; Caven v. Bod- 
well Granite Co., 99 Me. 278, 59 A 285; 
New Jersey Cent. R. Co. v. Moore, 
24 .N. J. L. 824 [foll Durant v. Palmer, 
29 N. J. L. 544]; Carter v. Cape Fear 
Lumber Co., 129 N. C. 203, 39 SE 828; 


Texas, "etc, IR. (CO. Vs. Wad ele hs 
Tex. Civ.’ A: 615, 125 SW 99; Read 
v. Morse, 34 Wis. 315. (2) “‘The ex- 


ercise of ordinary care is the exer- 
cise of reasonable care.” Kucera v. 


Grieepy, (Oh. A.D). 166 NE 249, 


[b] Reasonable care as indicating 
higher degree than ordinary care.— 
“Tf in common parlance there be a 
difference in the degree of duty re- 
spectively enjoined by these expres- 
sions, there can be but little doubt 
that the term ‘reasonable care’ con- 
notes in the mind of the layman a 
higher degree of care than that called 
for by mere ‘ordinary care,’ although, 
as we have seen, these expressions 
are technically synonyms, each of the 


other.” State v. Ellison, (Mo.) 182 
SW 961, 964. | 
{[c] “Ordinary care” and “due 


care” synonymous.—Western Union 
‘Pek Co. vo eimith, Cre. HClv. Alb bes 
SW 1062. 1064 [cit Cye]. 

26. Chicago; etc., R. Co. v. Yorty, 
158 Ill. 321, 42 NE 64; Western Union 
Tel. Co. v. Smith, (Tex. Civ. A.) 133 
SW 1062, 1064 [cit Cyc] (“ordinary 
eare’”’ preferable to ‘‘due care’). 

27. Moshier v. New York, 190 App. 
Div. 111, 179 NYS 338 [app dism 228 
N. Y. 612 mem, 127 NE 917 mem]. 

28. San Antonio v. Talerico, (Civ. 
Siiy SW 28 [aff 98 Tex. 151, 81 Sw 

29. Atlanta, etc., R. Co. v. Tilson, 
131 Ga. 395, 62 SH 281: \Giblin, v, 
MeMuisD, L. R. 2 P. C. 317, ERC 


[a] Synonymous terms. — “‘The 
terms ‘ordinary care’ and ‘ordinary 
diligence’ are commonly treated as 


v. Smith, (Tex. 
Civ. A.) 1338 SW 1062, 1064 [cit Cyc]. 

[a] “Ordinary care” is preferable 
to “due diligence,’’ but the terms are 
convertible and mean the same thing. 
Western Union Tel. Co. v. Smith, 
(Tex, Civ. A.) 133 SW, 1062, 1064 
[eit Cyc]. 

31. U. S.—Richardson vy. Babcock, 
etc., Co., 175 Fed. 897, 99 CCA 353: 
Ross. v. Chicago, etc., R. Co., 8 Fed. 
044,°2 McCrary” 235 [att "112.-U;, +a. 
377, 5 SCt,184, 28 L. ed..787]. 

Conn.—Riley v. Consoildated R. 
hea 32 Conn, 105, 72 A 562, 21 LRANS 


Iowa.—Colsch v. Chicago, ete, R. 


a a LT aS OO gs ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dence, 


“reasonable care and caution,’’?* 
cares 238 uis 
prudence, igs 


Co., 149 Iowa 176, 127 NW 198, 34 
LRANS 1013, AnnCasi1912C 915. 

Kan.—Atchison, ete., R. Co. v. Mor- 
row, 4 Kan. A. 199, 45 P 956. 

Tex.—Attaway v. Schmidt, etc., 
Grocery Co., (Civ. A.) 188 SW 1010. 

Vt.—Williams v. Norton, 81 Vt. 1, 
69 A 146. 

22. Buck v. People’s St. R., ete., 
Co.,; 46 Mo. A. 555. 

SS. -Quinn.v.: Utah “Gas, etc., Co., 
42-Utah 113;.129.P, 362, 48; LRANS 
328; Delong v. Burrell- Johnson Iron 
Co., 25° Nu Bir 140. 

34. Metropolitan R, Co... VJ Blick; 
22 App. (D. C.) 194; Banque Provin- 
ciale v. Charbonneau, 6 Ont. L. 302, 
2 OntWR. 558, 23 CanLTOccNotes 


256. 
35. Brown v. Standard Oil Co., 247 
Fed. 303, 159 CCA 397;. Muskogee 


Electric Tract. Co. v. Thompson, 100 
Okl. 169, 228 P 963; Ackley v. Brad- 
ford Tp., 32 Pa. Super. 487. 

{a] “Reasonable ordinary care.” 
—‘‘There is no such degree of care 
as ‘reasonable ordinary care’ recog- 
nized in the law books.’ Houston, 
ete., R. Co. v. Sgalinski, 19 Tex. 
Civ. A. 107, 108, 46 SW 113. 

36. Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212, 78 A 958, AnnCas 
1913A 640 (statutory duty). 

87. Merchants’ Transfer, ete., Co. 
v. Chicago, etc., R. Co., 170 Iowa 378, 
150 NW 720. 

38. Campbell v. Duluth, ete. R. 
Co., 107° Minn. 358, 120 NW 3875, 22 
LRANS 190. 

39. Pruitt v. San Pedro, etc., R. 

Go! 161 Cal.’ 29, 118 P 223, 36 LRANS 
331: Hughes v. Mississippi River, 
ete. R. Co., 309 Mo. 560, 274 SW_703. 

40. Grand Trunk R. Co. v. Ives, 
hes W2S408,) 12-SCt 679, 36. L.xed. 

; Swift y. ‘Sandy, 165 Fed. 622, 92 
OOK 56 [aff 159° Fed. 271]; White 
Swan Laundry Co. v. Wehrhan, 202 
Ala. 87, 79 S 479; Birmingham R., 
, Co. v. Jackson, 9 Ala. A. 588, 63 
S 782. 

41. Ordinary care as dependent on 
circumstances see infra § 59. 
42. J1l.—Schneeweisz  v. 
Cent. R. Co., 196 Ill. A. 248. 

Mo.—Spindler v. American Express 
Co., 232 SW 690; Jackson v. South- 
western Bell Tel. Co., 281 Mo. 358, 
219 SW 655; Long v. Kansas City, 
ete., R. Co., (A.) 258 SW 747; Tall- 
man v. Nelson, 141 Mo, A. 478, 125 
Sw 1181. 

N. H.—Sleeper v. Sandown, 52 N. 
H. 244. : 

N. C.—Fuller v. Atlantic Coast 
Line. R.~Co., 140 N. C.. 480, 583 SE 
297. 

Oh.—Cleveland,_ etc., 
Terry, 8 Oh. St. 570. 

Utah.—Whalen v. Union Pac. Coal 
Co., 50 Utah 455, 168 P 99. 

Wis. —Palmer v. Schultz, 138 Wis. 
455, 465, 120 NW 348. 

The omission of the word ‘ovat 
narily’ from the _ definition may 
sometimes be misleading. Schrunk 
v. St. Joseph, 120 Wis. 2238, 231, 97 
NW 946. Persons of ordinary care 
and prudence may do negligent re 
so that the real question, after all, 
not what a person of ordinary sien 
might have done if placed in the 
situation the decedent was placed in 
here, but what would such a person 
ordinarily do if placed in such a situ- 
ation?’ Palmer v. Schultz, supra. 
- [a] “Ordinarily” or “actually.” 
An instruction that reasonable care 
is that degree of care which a rea- 


Illinois 
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sonably prudent person would “ordi-, 
narily”’ usé under the same or similar, 


circumstances is not erroneous’ for 
failare to use the word “actually’’ in 
place of the word “ordinarily.” Long 


ordinary care and diligence,’’#? ‘‘rea- 
sonable care and diligence,’’** ‘‘ordinary and rea- 
sonable care,’’*> ‘‘due caution and diligence, ’’*® 


ordinary prudence, ?29 and ‘‘reasonable 


NEGLIGENCE 


“commensurate 


dent person.*° 
Vv. neers ae! ete., R. Co., (Mo. A.) 
258 SW. 74 

43. Gcudiic v. Louisville R, Co., 
142 Ky. 340, 184 SW 193; West Ken- 
tucky Coal Co. vy. Davis, 138 Ky. 667, 
128 SW 1074; Henderson City R. Co. 
v.. Lockett, 98 SW. 303, 30 Kyl 321; 
Roberts v. Ring, 143 Minn. 151, 1738 
NW 4387; International, ete., R. Co. v. 
Ford, (Tex. -Civ. A.)* 118 SW 1137. 
Compare Chicago Union Tract. Co. v. 
Hansen, 125 Ill. A. 153 (the word 
“usually” should not be used in an 
instruction on ordinary care); Chi- 
cago City R. Co: v. Schuler, 111 Il. 
A, 470, 472 (“Ordinary care is such 
as an ordinarily prudent person ex- 
ercises upon any and all occasions, 
not such aS Such a person usually 
exercises’’). 

. Conn.—Nesbit v. Crosby, 74 
Conn. 554, 51 A 550; Neal v. Gillett, 
23 Conn. 437. 

Ti.—L. Wolff Mfg. Co. v. Wilson, 
46 Ill. A. 381 Lag 152 ATWO SS NE 
694, 26 LRA 229]. 

Ky. —Louisville, ete, R. Co. v. 
Logsdon, 114 Ky. 746, 71 SW 905, 24 
KyL 1566. 

Tex.—Missouri, etc., _R. Co. 'v. Moss, 
(Civ. A.) 135 SW 626. 

Eng.—tLynch vy. Nurdin, 1 Q. B. 29, 
41 “ECL 422, 113 Reprint 1041. 

45.7 U; S.—Northern Paces Ro Col vy 
Adams, 192 U. S. 440, 24 SCt 408, 48 
L. ed. 513; Parrott v. Wells, 15 Wall. 
524, 21 L, ed. 206; Boston, etc., Canal 
Co. v. Seaboard Transp. Co.:; 270 Fed. 
525 [certiorari den 256 U.S. 692 mem, 
41 SCt 534 mem, 65 L. ed. 1174 mem]; 
Heller v. New York, etc., R. Co.,. 265 
Fed. 192, 17 ALR 823: Leahy v. De- 
troit, ete., bi Coe; 240 Fed. 82, 153 
CCOASTLS" Sandidge v. Atchison, ete., 
Cote 193. Weds $36 7553 CCA 653; 


Fed. 723, 111 CCA 261; The General 
De Sonis, 179 Fed. 123; Illinois Cent. 

. Co. v. O’Neill, 177 Fed. 328, 100 
CCA 658 [certiorari den 217 U. S. 604 
mem, 30 SCt 694 mem, 54 L. ed. 899 
mem]; Western Union Tel. Co. v. 
Catlett, 177. Fed. .71, 100 ‘CCA 489; 
Chicago, CbCe cdi FCO... Minneapolis, 
etc., R. Co., 176, Fed. 237, 100 CCA 41, 
20 AnnCas 1200; Jennett v. Louis- 
ville, etc., R. Co., 162 Fed. 392; In- 
ternational Mercantile Mar. Co. v. 
Smith, 145 Fed. 891, 893, 76 CCA 428; 
Erie R. Co. v. Moore, 113 Fed. 269, 
51 CCA 226 [certiorari den 184 U. S. 
701 mem, 22 SCt 940 mem, 46 L. ed. 
766 mem]; Neininger v. Cowan, 101 
Fed. 787, 42 CCA 20; Rosen v. Chi- 
cago, etc., R. Co., 83 Fed. 300, 27 CCA 
534; Miller v. Union Pac, R. Co., 17 
Fed. 67, 5 McCrary 300; Crandall vy. 
Goodrich Co., 16 Fed. 75, 11 Biss. 516; 
Harris v. Union Pac. R. Co., 13 Fed. 
591, 4 McCrary 454; Gravelle v. Min- 
neapolis, etc., R. Co., 10 Fed, 711,.3 
McCrary 352. 

Ala.—Travis v. Louisville, etc., ine 


Co., 188 Ala. 415, 62 S 851; Sheffield 
Co. v. Morton, 161 Ala. 153, 49 § 
772; Alabama City, etc. R. Co. v. 


Bullard, 157 Ala. 618, 47 S 578. 
Ark.—Bigger v. Acree, 87 Ark. 318, 

112 SW 879, 283 LRANS 187; West- 

ern Coal, etc., Co. v. Honaker, 96 SW 


361; Ft. Smith Oil Co. v, Slover, 58 
Ark, 168, 24 SW 106; Little Rock, 
ete., R. Co. vi Atkins, 46 Ark, 423, 


Cal.—Studer v. Southern Pac, Co., 
121 Cal. 400, 53 P 942, 66 AmSR 39; 
Smith v. Whittier, 95 Cal. 279, 30 P 
529: Jamison v. San Jose, etc., 1a 
Co., 55 Cal. 593; Richardson y. Kier, 
34 Cal. 638, 91 AmD 681; Asher v. 
Pacific Electric R. Co., 42 Cal. A. 712, 
18%.P 976. 

Colo.—Richardson v, El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 982. 

Conn.—Temple v. Gilbert, 86 Conn. 
335, 85 A 380; Stedman y. O’Neil, 82 


| Co., 
Thompson y. Chicago, etc., R. Co., 189° 
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[§ 52] 2. What Constitutes Ordinary Care—a. In 
General. Ordinary care is that degree of care which, 
under the same or similar circumstances,*! would 
ordinarily‘? or usually*? be exercised by, or might 
reasonably be expected from,#* an ordinarily pru- 
‘Other 


expressions used by the 


Conn. 199, 72 A 9238, 22 LRANS 1229; 
Riley v. Consolidated R. Co., 82 Conn. 
105, 72 A562, 21 LRANS $80. 

Del.—Hendrickson  v. Continental 
Fibre Co., (Super.) 140 A 659; Sund 
v. Wilmington, etce., Tract. Co., 31 
Del. 328, 114 A 281; Wollaston v. 
Stiltz, 31 Del. 273, 114. A 198; Mor- 
gan Millwork Co. v. Dover Garage 
Co., 30 Del. 383, 108 A 62; Kemp v. 
McNeill Cooperage Co., 80 Del. 146, 
104 A 639; Igle v. People’s R. Co., 28 
Del. 376, $3 A A 666; Travers v. Hart- 
mann, 28 Del. 302, "92 A 855; Girardo 
v. Wilmington, ete., Tract. Co., 28 
Del. 25, 90 A 476; Neely v. People’s 
R. Co., 27 Del. 457, 89 A 211; Keith 
Co. v. Booth Fisheries Cos; 37 Del. 
218, 87 A 715; Seininski v. Wilming- 
ton Leather Co., 26 Del. 288, 838. A 20% 
Riccio v. People’s R. Co., 26 Del. 235, 
82 A 604; Freeman v. Wilmington, 
ete:,. Tract: Co;,-26 Del. “LOT! .80-2A 
1001; Gatta v. ‘Philadelphia, etc., EY. 
Co., 25 Del. 551, 83 A 788; Klair v. 
Philadelphia, etc., FY Coe 25 Del. 274, 
78 A 1085; Butler v. Wilmington 
City, Rs Co., 25 Del. 262, 78 A 871; 
Braunstein vy. Peoples R. Co., 25 Del. 
55, 78 A 609; Campbell v. Walker, 25 
Del. 41, 78 A 601; Eaton v. Wilming- 
ton City R. Co., 24 Del. 435, 75 A 369; 
Benson v. Wilmington City R. Co., 
24 Del, 202, 75 A 793; Louft v. Cc. & 
J. Pyle Co., 24 Del. 192, 7d “Ay iG 19% 
Short v. Philadelphia, etc. R. Co., 23 
Del. 108, 76 A 363; Baldwin v. Peo- 
ple’s R. Co., 23 Del. 81, 76 A 1088 [aff 
23 Del. 383. 72 A 979]; Lenkewicz v. 
Wilmington City R. Co., 23 Del. 64, 
74 A 11; Heidelbaugh v. People’s R. 
Co., 22 Del. 209, 65 A 587; Robinson 
y. Huber, 22 Del. 21, 63 A 873; Bow- 
ring v. ‘Wilmington Malleable Iron 
21 Del. 594, 66 A 369; Goldstein 
v. People’s Laue Co., 21 Del. 306, 60 A 
975; MacFeat v. Philadelphia, ete., R. 
Co., "21 Del. 52, 62 A 898; Di Prisco v. 
Wilmington City R. Co. 20 Del. 527, 
57 A 906; Szymanski v. Blumenthal, 
20 Del. 511, 56 A 674, 103 AmSR 132; 
Boudwin v. Wilmington City cae Co.; 
20 Del. 381, 60 A 865; Neal v. Wil- 
mington, etc., Blectric R. Co., 19 Del. 
467, 53 A 338; Tully v. Philadelphia, 
ete., R. Co., 18 Del. 537, 47 A 1019, 82 
AmSR 425: Knopf v. Philadelphia, 
etc., R. Co. 18 Del. 392, 46 A 747; 
Murphy v. Hughes, 17 Del. 250, 40 A 
187; Robinson v. Simpson, 13 Del. 
3.98, .32- A’ 287. 

D. C.—Metropolitan R. Co, v. Blick, 
22 App. 194. 


»-Fla.—Christopher Co. v. Russell, 


iia ales Saved a SRR Soi S55 AnnCasi913C 
Ga.—Western, CLG... dub h & COs 
Vaughan, 113 Ga. 354, 38 SH 851; 


Georgia Cotton Oil Co, v. Jackson, 
112 Ga. 620, 622, 37 SE 8738; Harris 
v. Central R. Co., 78 Ga. 525, 536, 3 
SE 355; Jackson v. Goldin, 26 Ga, A} 
283, 106 SE 12. 

Til. —Perryman v. Chicago City R. 
Co., 242 Ill. 269, 89 NE 980 tafe 145 
Ty) AGL OTe hda. Wolff Mfg. Co. vy. Wil- 
son, 152 ii, 9, 38 NE 694, 26 LRA 
229; Schneeweisz v. Illinois Cent. R. 
Co., 196 Ill, A. 248; Moir v. Hart, 189 


Tle Avy x5665 Pease v. Chicago, ete., 
Tract, Co., 158 Ill. A. 446. 
Ind.—Pittsburgh, ater, LaenGor have 


Arnott, 189 Ind. 350, 126 NE 13; De- 


eatur v. Hady, 185 ind. 205, 115 NB 
577, LRA1917E 242; Huntington 
County v. Bonebrake, - 146 Ind. Rie 


45 NE 470; Louisville, ete., R. 
Carmon, 20 Ind. A. 471, 48 NE 1047, 
50 NE 893; Pittsburgh, ‘ete, R. Co. v. 
Bennett, 9 Ind. A. 92, 35 "NE ees 
Louisville, etc., R. Co. v. Berry, 
Ind, A. 63, 35 NE 565, 36 NB 646. 
Chicago, etc., R. Co, v. Fenn, 3 Ind. 


A, /260,.29 NE 790, 4 
Iowa.—Fisher vy. Cedar Rapids, 
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courts to characterize the 


etc., R. Co., 177 Towa 406, 157 NW 
860: Sprecher v. Ensminger, 167 Iowa 
Lil 149 NW 97; Dreier v. McDermott, 
157 Iowa 726, 141 NW 315, 50 LRANS 
566; German Ins. Co. v. Chicago, etc., 
R. Co., 128 Iowa 386, 104 NW 361; 
Jerolman y. Chicago Great Western 
R. Co., 108 Iowa 177, 78 NW 855; 
Larsh v. Des Moines, 74 Iowa 512, 
38 NW 384. 

Kan.—Stephenson v. Corder, 71 
Kan. 475, 80 P 938, 69 LRA 246, 114 
AmSR 500; Cleghorn Vv. Thompson, 62 
Kan. 727, 64 P 605, 54 LRA 402; 
Chicago, etc., R. Co, v. Fisher, 49 
Kan. 460, 30 ’p 462; Chicago, etc., R. 
Co. v. Brown, 44 Kan, $84,..24 P 497; 
Union Pac. R. Co. v. Henry, 36. Kan. 
565, 14 Pel. 

Ky.—lIllinois Cent. R. Co. vy. Cash, 
221 Ky. 655, 299 SW 590; Simpson v. 
Louisville, etc., GAO Ory 507 Ky. 623, 
269 SW 749; Louisville, ete., R. Co. 
v. Brown, 186 Ky. 435, 217 SW 686; 
Kelch v. National Contract Co., 178 
Ky. 632, 199 SW 796; Burton Constr. 
Co. v. Metcalfe, 162 Ky. 366, 172 SW 
698; John B. Carter Co. y. Cox, 159 
Ky. 711, 169 SW 472; Interstate Coal 
Co.gN. Love, 153 Ky. 323; 155 SW 746; 
Cincinnati, etce., R. Co. v. McElroy, 
146 Ky. 668, 142 SW 1009; Chicago 
Veneer Co. v. Jones, 143 Ky. 21, 135 
SW 4380; Louisville, etc., R. Co. Vv. 
Stillwell, 142 Ky. 330, 134 SW 202; 
West Kentucky Coal Co. v. Davis, 138 
BY: 667, 128 SW 1074; Louisville, etc., 

Co. v. Massie, 138 Ky. 449, 128 
Sw 330; Louisville, ete., «Ri Conc. 
Lynch, 137 Ky. 696, 126 SW 362; 
Louisville, etc.,<R; Co..v. Carter; 112 
SW 904; Cincinnati, etc., R. Co. v. 
Evans, 129 Ky. 152, 110 SW 844, 33 
KyL 596; Dorris v. ‘Warford, 124 Ky. 
768, 100 SW 312, 30 Kyl 963, 9 
LRANS 1099, 14 AnnCas 602; Cov- 
ington v. Whitney, 99 SW 337, 30 
KyL 659; Louisville, ete., R. Co. v. 
Lucas, 98 SW 308, 30 KyL 359; Hen- 
derson City R..Co. v. Lockett, 98 SW 
308, 830 KyL 821; Cornelius v. South 
Coyington, etc., R. Co., 98 SW 6438, 
29 KyL 505; Illinois Cent. R. Co. v. 
Cane, 90 SW 1061, 28 KyL 1018; Ken- 
tucky, etc., R. Co. v. Shrader, 80 SW 
1094, 26 KyL 206; Passamaneck ev. 
Louisville R. Co., 38 Ky. 195), 32. Sw 
620, 17 KyL 768; Needham v. Louis- 
ville, etc., R. Co., 85 Ky. 423, 4384, 3 
SW 797, 11 SW 306, 8 KyL 869: Cross 
y. Illinois Cent. R. Co., 110 SW 290, 
33 KyL 432; Adkisson v. Louisville, 
etc., R. Co., 110 SW 284, 33 KyL 204; 
Ewing v. Callahan, 105 SW 387, 32 
KyL 46 {reh den 105 SW 978, 32 Kyl 
58%); Louisville, etc.,, R. ~Co. “y. 
Lucas, 98 SW 308, 30 KyL 359 [reh 
den 99 SW 959, 30 KyL 539]; Hen- 
derson City R. Co. v. Lockett, 98 SW 
303, 30 KyL 321. 

Me.—Hutchins v. Penobscot, 120 
Me, 281, 113 A 618; American Ice Co. 
v. South Gardiner Lumber Co., 107 
Me. 494, 79 A 6, 32 LRANS 1003; 
Cowett v. American Woolen Co., 100 
Me. 65, 60 A 708; Sawyer v. J. M. 
ae Shoe Co., 90 Me. 369, 38 A 
33% 

Md.—Ottenheimer y. Molohan, 146 
Md, 175, 126 A 97; Heinz v, Balti 
more, etc., R. Co., 113 Md. 582, 77 ‘A 
980; Geiselman v. Schmidt, 106 Ma. 
580, 68 A 202; Western Maryland R. 
Co. v. Stanley, 61 Md, 266, 48 AmR 
at Baltimore. v. Holmes, 389 Md. 

Mich.—Northern Oil Co. v. Van- 
dervor*, 228 Mich. 516, 200 NW 145; 
Schneider v, C. H. Little Co., 184 
Mich, 315, 151 NW 587; Fraam _ v. 
Grand Rapids, etc., R. Co., 161 Mich. 
556, 126 NW 851, 29 LRANS 884, 21 
AnnCas 96; Tyler v. Nelson, 109 Mich. 
37, 66 NW 671; Ashman vy, Flint, etc., 


R.\Co,, 90: Mich. °567,)-51., ‘NW 645; 
Young v: Detroit, etc., R. Co., 56 
Mich. 430, 23 NW 67. 

Minn. — Lauritsen Vv. American 


Bridge Co., 87 Minn. 518, 92 NW 475. 
Mo. —Spindler vy. American Express 


standard 


NEGLIGENCE 


Co., 232 SW 690; Jackson v. South- 
western Bell Tel. Co., 281 Mo. 358, 
219 SW 655; Parks v. Central Coal, 
etc.,-Co., 183 "SW 560; Jackson v. But- 
ler, 249 "Mo. 342, 155 ‘SW 1071; Felver 
v. Central Blectric R. Co., 516 Mo. 
195, 115 SW 980; Heberling v. War- 
rensburg, 204 Mo. 604, 103 SW 36; 
Woods y. Wabash R, Co., 188 Mo. 229, 
86 SW 1082; Ford v. Kansas City, 
181 Mo. 137, 79 SW 9238; Moore v. 
Lindell R. Co., 176 Mo. 528, 75 SW 
672; Murray v. St. Louis Transit Co; 
176 Mo, 183, 75 SW 611; Anderson v. 
Union Terminal R. Co., 161 Mo, 411, 
61 SW 874; Helfenstein v. Medart, 
136 Mo. 595, 36 SW 8638, 37 SW 829, 
38 SW 294; Flesh Vv. Lindsay, 115 Mo. 
1, 21 SW 907, 37 AmSR 374; Gratiot 
v. Missouri Pac. R. Co., 19 SW 31; 
Cohn v. Kansas City, 108 Mo. 387, 18 
SW 973; Wilkins v. St. Louis, éte., 
Ri.) Co., » LOL > Mo) 9354.13. 5 Wy 8085 
Dougherty Vv. Missouri R,-Go.,, 31 Mo. 
325, 51 AmR 239; Flynn vy. Kansas 
City, etc., R. Co., 78 Mo. 195, 47 AmR 
99; Murphy v. Winter Garden, etc., 
Co., (A.) 280 SW 444; Faulk vy, Kan- 
sas City R. Co. (A.) 247 SW 253; 
Holt v. Hamilton-Brown Shoe Co., 
186 Mo. ‘A. 83, 171 SW 673; Rogers 
v. Tegarden Packing Co., 185 Mo. A. 
99, 170 SW 675; Lyman yv. Dale, 156 
Mo. A, 427, 136 SW 760; Tallman vy. 
Nelson, 141 Mo. A. 478, 125 SW 11815 
Wilkerson vy. St. Louis, SEC KES. Co. 
140 Mo. A. 306, 124 SW 548; Mitchell 


v. Chicago, ete., R. Co., 132 Mo,..A. 
143, 112: SW 291; Schroeder v. St. 
Louis Transit Co., 111 Mo. A. .67, 85 


SW 968; Meng v. St. Louis, etc., R. 
Co., 108 Mo. A. 553, 84 SW _ 213; 
Holden v. Missouri R. Co., 108 Mo, A. 
665, 84 SW 1338; Meyers v. Chicago, 
oh ea R. Co., 103 Mo. A, 268, 77 SW 
149. 

Mont.—Flaherty v. Butte Electric 
R. Co., 40 Mont. 454, 107 P 416, 135 
AmSR 630; Birsch v. Citizens’ jblec: 
tric. Co;, 36 Mont. 574, 93 P 940. 

Nebr.—WNelson_ v. Omaha, ee? 13 
Co., 96 Nebr. 857, 148 NW $08; Pom- 
erene Co. v. White, 70 Nebr. 171, 97 
NW 232; O’Neill v. Chicago, etc., R. 
Co., 62 Nebr. 358, 86 NW 1098; Geist 
y. Missouri Pac. R. Co., 62 Nebr. 309, 
87 NW 438; McGraw v. Chicago, etc., 
Be Go; 59 Nebr. 397, 81 NW _ 306; 
Dailey v. Burlington, etc., R. Co., 58 
Nebr. 396, 78 NW 722; Kearney Elec- 
tric Co. v. Laughlin, 45 Nebr. 390, 63 
NW 941; Omaha St. R. Co, v. Craig, 
39 Nebr. 601, 58 NW 209; Omaha, 
etc., R. Co. v. Brady, 39 Nebr. 27, 57 
NW 767; Foxworthy y. Hastings, 23 
Nebr. 772, 37 NW 657. 

N. H.—Goodale v. York, 74 N. 
454, 69 A 525; Carney v. Concord St. 
R. Co., 72 N. H. 364, 57 A 218; Rob- 
erts v. Boston, etc., R. Co., 69 oN, EH. 
354, 45 A 94; Woodman y. Notting- 
ham, 49 N. H. 387, 6 AmR 526. 

N. J.—Pesin v. Jugovich, 85 N. J. 
L, 256, 88 A 1101; Drake y. Mount, 33 
IN Cad’ aa 441, 

N. M.—Sandoval v. Terr., 8 N. M. 
B73," 45-P 1125, 

N. Y.—Mangum vy. Brooklyn City 
R. Co., 38 N. Y. 455, 98 AmD 66 [aff 
36 Barb. 230]; Scott v. Delaware, 
etc., R. Co., 222 App. Div. 409, 226 
NYS 287; Dooling v. New York, 148 
App. Div. 718, 182 NYS 1012 [motion 
to app to Ct. of App. den 149 App. 
Div. 953 mem, 133 NYS 1119 mem]; 
MacRae v. Chelsea Fibre Mills, 145 
App. Div. 588, 130 NYS 339; Stein- 
brenner v. M, Forney Co., 148 App. 
Div. 73, 127 NYS 620; Taylor v. Con- 
stable, 57 Hun 371, 10 NYS 607; Elze 
v. Baumann, 2 Misc. 72, 21 NYS 782; 
Peo, v. Buddensieck, + NYSt 436, 4 
NYCr 230 [aff 103 N. Y. 487, 9 NE 44, 
57 AmR 766]. 

N. C.—Perkins v. Spray Wood, etc., 
Co., 189 N. C. 602, 127 SE 677; Wil- 
liams v. Williams, LES oN ee. 728, 125 
SE 482; Getsinger v. Corbell, 187 N. 
(OF 553, 125 SE 180; Saunders Vv. 
Southern R. Co., 167 N. C.375, 88 SH 


H. : 
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individual | whose supposititious conduct furnishes the test are: 


573; Pritchett v. Southern EeNCox, soir 
N. @. 88, 72 SE 828; Jones v. Ameri- 
can Warehouse Cox £138 Nace, 546, 51 
SE 106; Bradley v. Ohio River, etc., 
Ra Cos 126 N. C. 735, 36 SE 181. 
N. D.—Zilke v. Johnson, 22 N. D. 
75, 132 NW 640, AnnCas1913E 1005. 
Okl.—Depew v. Kilgore, 117 Okl. 
263, 246 P 606; Pauls Valley Com- 
press, etc., Co. v. Harris, 62 Okl. 103, 
162 P 216; Chicago, ete., d ROL Oe av aS 
Palmer, 55 Ol. 227, 154 Pp 1163; Chi- 
cago, etc., R. Co. v. Nagle, 55 Oki. 235, 
154 P 667; Cleveland Trinidad Pav. 
Cos: Mitchell, 42 Okl, 49, 140 P 416; 
Chickasha Cotton OilsCorr vi Brown, 
39 Okl. 245, 134 P 850; Chicago, etc., 
RA Cone vs Watson, 86 OKI V27eE 
693; Ladow v. Oklahoma Gas, 
Co... 28 -Ok], 15,119 P 2502 
Or.—Brown vy. Oregon-Washington 
R., etc., Co., 68 Or. 396, 128 P 38. 
Pa.—Lenich v. Beaver, 199 Pa. 420, 
49 A 220; Gilchrist v. Hartley, 198 
Pa. 132, 47 A 972; Weaver v. Iselin, 
161 Pa. 386, 29 A 49; Holmes v. Alle- 
gheny Tract. Cow 153 Pa. 152, 25 A 
640; Collins v. Chartiers Valley Gas 
Co., 131 Pa. 143, 18 A 1012, 17 AmSR 
791, 6 LRA 280; Kibele v. Philadel- 
phia, 105 Pa. 41; "Kay v. Pennsylvania 
R. Co., 65 Pa. 269, 3 AmR 628; Me- 
Cully _v. Clarke, 40 Pa. 399, 80 "AmD 
584; O’Brien v. Philadelphia, etc., R. 


étc., 


Co., °3. Phila. -76: 

Philippine.—Picart v. Smith, 37 
Philippine 809. 

R. I.—Leonard v. Bartle, 135 A 


853. 
S. C.—Eargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 SE 909; Lundy 
v. Southern Bell Tel., etc., Co., 90 S. 
C. 25, 72 SE 558; Oliver v. Columbia, 
ebe., JR. sCO... Obes Cals ae Aes 307. 

Tenn.—Nashville, etc:; Co. 
Wade, 127 Tenn. 154, 153 ew. 1120, 
AnnCas1914B 1020. 

Tex.—Houston, etc., R. Co. v. John- 
son, 103 Tex. 320, 127 SW 539 [aff 
(Civ. A.) 118 SW 1150]; Gulf, etc., 
R. Co. v. Hodges, 76 Tex. 90, 13 SW 
64; Austin, etc., R. Co. v. Beatty, 73 
Tex. 592, 11 SW 858; Missouri Pac. 
R. Co. v. Mitchell, 72 Tex A71) 50 
SW 411; Missouri Pac. R. Co. v. Shu- 
ford, 72’ Tex. 165, 10 SW 408; South- 
ern Cotton Press, etc., Co. v. Bradley, 
52 Tex. 587; Cameron Compress Co. 
v. Whitington, (Commn, A.) 280 SW 
527 [aff (Civ. A.) 268 SW 216]; Fer- 
rell v. Beaumont Tract, Co., (Commn. 
A.) 235 SW 5381; Wichita Valley R. 
Co. v. Meyers, (Civ. A.) 248 SW 444; 
Citizens’ Nat. Bank v. Ratcliff, (Civ. 
A.) 238 SW 362; Walling v. Houston, 
ete., Ry Co; (Civ. A.) 195. SW. 232; 
Guitar vy. Randel, (Civ. A.) 147 Sw 
642; International, ete, R. Co, v. 
Schubert, (Civ. A.) 130 SW 708; St. 
Louis, etc., RR. Cousws Franklin, 58 
Tex. Civ. A. 41, 128 SW.1150; Gal- 
veston, etc., R. Co. v. Olds, (Civ. A.) 
112 SW 787; International, etc. R. 
GO... Vs Trump, 42 Tex. Civ. A. 536, 94 
SW 903, 98 SW 1101; St. Louis South- 
western ReiCo.y we Parks, 40 Tex. Civ. 
A. 480, 90 SW 348; Gulf, ete, R. Co.: 
Vv. Hays, 40 Tex. Civ. A. 162, 89 SW 
29; Boyles vy. Texas, etc., R. Co., (Civ. 
A.) 86 SW 936; Rapid Transit R. Co. 
v. Miller, (Civ: A.) 85 SW °439; Mis- 
souri, etc., R. Co, v. Wood, (Civ. A.) 
81 Sw 1187; Missouri, etc., R. Co._v. 
Keavenly, (Civ. A.) 80 sw 387; Wil- 
liams_ v. Galveston, etc., R., Co., 34 
Tex. Civ, A. 145, 78 SW 45; Ft. Worth, 
ete: Ra Cos ey, Partin, 33 Tex, Civ. A. 
173, 76 SW 236; San "Antonio, ete, R. 
Co. v. Belt, 24’ Tex. Cry. 2 A. 281, 59 
SW 607; Houston, etc., R. Co! v. 
Milam, (Civ. A.) 58’ SW 735; Meadows 
Vv. Truesdell, (Civ. A.) 56 SW. 932; 
Galveston, etc., R. Co. v. Simon, (Civ. 
A.) 54 SW 309: International, ee R. 
Corn; Williams, 20 Tex. Civ. A. 587, 
50 SW 732; Missouri, eter Rs Cot 
Milam, 20 "Tex, Civ. A. 688, 50 sw 
417; San Antonio, etc., R. Co. v. 
Green, (Civ, A.) 49 SW 672; Missouri, 
etc., R. Co. v. Webb, 20 Tex. Civ. A” 
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an ordinary person,*® a prudent person,*? a reason- 
able person,*® every prudent person,*® a reasonably 
prudent person,*® an ordinarily careful person,®! a 


431, 49 SW 526; Houston, etc., R. Co. 
v. Sgalinski, 19 Tex. Civ. A. 107, 46 
SW 113; Houston City St. R. Co. v. 
Medlenka, 17 Tex. Civ. A. 621, 48 SW 
1028; Galveston, etc., R. Co. v. Hitzen, 
(Civ. A.) 39 SW 625; Paris, -ete., R. 
Co. v. Nesbitt, (Civ. A.) 38 SW 243; 
Texas, . etc., R. Co. v. Curlin, 13 Tex. 
Civ. A. 505, 36 SW 1008; Gulf, etc., R. 
Co. v. Pendery, 14 Tex. Civ. A. 60, 
36 SW 793; Houston, etc., R. Co. v. 
Kelley, 13 Tex. Civ. A. 1, 34 SW 809, 
46 SW 863; Galveston, ete., R. Co. v. 
Waldo, (Civ. A.) 32 SW 783; Texas, 
etc., BR. Go. v. Gorman, 2 Tex. Civ. 
A. 144, 21 SW 158; Morris v. State, 
35 Tex. Cr. 313, 33 "SW 539. 

Utah.—Klenk v. Oregon Short Line 
R. Co., 27 Utah 428, 76 P 214. 

Va.—Trout v. Virginia, etc., R. Co., 
23 Gratt. (64 Va.) 619. 

Wash.—Childberg v. Standard Fur- 
niture Co., 63. Wash, 414, 115 P 837, 
34 LRANS 1079; Olmstead v. Olym- 
pia, 59 Wash. 147, 109 P 602. 

W. Va.—Williams v. Belmont Coal, 

etc., Co., 55 W. Va. 84, 46 SE 802; 
Fowler v. Baltimore, etc., R. Co., 18 
W. Va. 579; Washington v. Baltimore, 
etc., R. Co., 17 W. Va. 190. 
Wis. —Vogel v. Otto, 182 Wis. 1, 195 
NW 859; Hasbrouck v. Armour, 139 
Wis. 357, 121 NW 157523 LRANS 
876; Johanson v. Webster Dts. Cos 
139 Wis. 181, 120 NW 832; Schrunk 
v. St. Joseph, 120 Wis. 223, 226, 97 
NW 946; Hanlon v. Milwaukee Elec- 
anic Re etc., Co., 118 Wis. 210, 228, 
95 NW 100; Lockwood vy. Belle City 
St. R. Co., 92 Wis. 97, 65 NW 866; 
Vass v. Waukesha, 90’ Wis. 337, 63 
NW 280; Dreher v. Fitchburg, 22 
Wis. 675, 99 AmD 91. 

Eng. — Blyth vy. Birmingham Water- 
works Co., 11 Exch. 784, 156 Reprint 
1047, 36 EngL&Ea 506. 

“It is plain that the care which 
extraordinarily cautious or unusually 
careless persons uSe would not be a 
correct standard.’ Canadian North- 
ern R. Co. v. Senske, 201 Fed. 637, 
642, 120 CCA 65. 

“The law here in effect adopts the 
standard supposed to be supplied by 
the imaginary conduct of the discreet 
paterfamilias of the Roman. law.” 
Picart v. Smith, 37 Philippine 809, 
813. 

[a] ‘fhe standard which the law 
sets up and by which the conduct of 
others shall be ascertained and meas- 
ured, is that of an ordinarily prudent 
person under the existing circum- 
stances.”” Dey v. United R. Cos., 140 
Mo. A. 461, 473,120 SW 134. 

[b] “No better standard has yet 
been devised than the care of the 
‘ordinarily prudent man.’” Pickens 
County v. Jennings, 181 N. C. 393, 
401/ 107 SE 312. : 

[c] “fhe criterion for determin- 
ing negligence vel non is: What 
would a man of ordinary prudence 
have done under the same or similar 
circumstances? This makes the man 
of ordinary prudence the standard of 
comparison.’ Paver etc. CONV, 
Scarborough, (Civ. A.) 104 SW 408, 
413 [aff 101 Tex. 436, 108 SW 804]. 

[d] “The guiding star in passing 
on a question of negligence is what 
an ordinarily prudent person would 
have done under the same circum- 
stances.” Henderson v. St. Louis, 
etc., R. Co., (A.) 248 SW 987, 989 [aft 
(Mo.) 284 SW 788]. 

46. The General De Sonis, 179 Fed. 
128; Stapleton v.. Furniture Exhibi- 
tion as Co., 209 Mich. 385, 392, 177 
NW 139 

“What is ordinary and what is rea- 
sonable care under all of the circum- 
stances must be determined, in the 
Jast analysis, in the light of the ex- 
perience of ordinary men of affairs.” 
Stapleton v. Furniture Exhibition 
Bid Co., supra. 

; tal “Phe degree of negligence 
necessary to fasten liability are ees) 


NEGLIGENCE 


that degree which is equivalent to 
lack of such care and prudence as 
ordinary men habitually exercise for 
their own personal safety.’’ The Gen- 
eral De Sonis,, 179 Fed. 123, 125, 

[b] Care of ordinary person not 
the test.—Such care as “an ordinary 
man” would use under like circum- 
stances is not the test of negligence. 
“A man may be ‘ordinary’ in stature, 
in personal appearance, or otherwise, 
and ‘yet be utterly reckless and have 
no sense of prudence or caution, or 
he may be extraordinarily careful 
Austin, etc., R. Co. v. 
73 Tex, 592; 1596, 11° SW 


47. Ark.—Bizzell v. Booker, 16 
Ark. 308. 

Ga.—Atlanta v. Harper, 129 Ga. 
415, 59 SE 230 [foll Atlanta v. Har- 
per, 129 Ga. 416, 59 SE 231]; Sanders 
v. Georgia Cent. R. Co., 123 Ga. 763, 
764, 51 SE 728. 

Mo.—Tallman v. Nelson, 141 Mo. 
A. 478, 125 Sw 1181. 
ine” Y.—Kelsey v. Barney, 12 N. ye 

N. C.—Ramsbottom v. Atlantic 
cones gang Re Cow. 1388 IN. CP 38} °41,250 


and prudent.” 
Beatty, 
858 


SE 4 
Oh cuveldiid! COUGH Tetta COL. ae. 
Terry, 8 Oh. St. 570; Wallace. v. 


Spellack, 8 OhNPNS 41 [aff 79 Oh. 
St. 438 mem, 87 NE 1142 mem]. 

Philippine.—Picart v. Smith, 37 
Philippine 809. 

Tex.—Houston, etc., R. Co. y. John- 
son, 103 Tex. 320, 127 SW 539 [aff 
(Civ. A.) 118 SW 1150]; Texas, etc., 
R. Co. v. Gorman, 2 Tex. Civ. A. 144, 
146, 21 SW 158. 

48. U. S.—Northern Pac. R. Co. vy. 
Adams, 192 U. S. 440, 24 SCt 408, 48 
L. ed. 513. 

Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675. 

Ida.—Strong v. Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 30 LRANS 
409, AnnCas1912A 55; Anderson vy. 
Great Northern R, Co., 15 Ida, 513, 


99°. 91 
Ill. Perryman vy. Chicago City R. 
Co., 242 Ill. 269, 89 NE 980; Schnee- 


weisz v. Illinois Cent. R. Co, 196 He 
A. 248. 
Ind.—Cincinnati, i nsaged Srey, wi ANE 
Peters, 80 Ind. 168. 
Iowa.—McCaull v. Bruner, 91 Iowa 


etc., 


214, 59 NW 37. 


Kan.—Rodgers v. Missouri Pac. R. 
Co., 75 Kan. 222, 88 P 885, 121 AmSR 
416, 10 LRANS 658, 12 AnnCas 441. 

Mass.—Jager v. Adams, 123 Mass. 
26, 25 AmR 7, 

N. H.State v. Manchester, etc., R. 
CO sa N._H;. 528. 

N. J.—Drake v. Mount, 33 N. J. L. 
441. 

N. C.—Fuller v. Atlantic Coast 
eee R. Co., 140° N. C, 480,°53. SE 

Pa.—Foster y. Union Tract, Co., 
199 Pa. 498, 49 A 270. 

Philippine.—Picart v. Smith, 37 
Philippine 809. 

W. Va.—Williams v. Belmont Coal, 
etc., Co. 55 W. Va, 84, 46 SE 802; 
Sebrell v. Barrows, 36 W. Va. 212, 14 
SE 996; Nuzum vy. Pittsburgh, etc., 
Be Co, 00) | Wie Via, yaa. 409 242; 
Washington v. Baltimore, etc., R, Co., 
17 W. Va. 190. 

49. Nashville, ete., R. Co. v. Peav- 
ler, 134 Ga. 618, 68 SE 432; Jackson 
v. ‘Goldin, 26 Ga. A. 283, 166 SE 12; 
Streetman v. Bussey, 25 Ga, A. 694, 
104 SE 517; Brown Store Co. v. Chat- 
tahoochee Lumber Co., 1 Ga, A. 609, 
57 SE 1043 (statutory definition). 

50. U. S.—Standard Oil Co. v. De- 
Vries, 3 F. (2d) 852; Illinois Cent. R. 
Co. v. ONeill, 177 Fed. 328, 100 CCA 
658 [certiorari den 217 U. S. 604 
mem, 30 SCt 694 eae 54 L. ed. 899 
mem]; Chicago, etc., Co. v. Moore, 
166 Fed. 663, 92 CCA BST, 23 LRANS 
962; King v. Cleveland, 38 Fed. 835; 
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reasonably cautious person,>? an ordinarily reason- 
able person,®* an ordinary, prudent person,** a care- 
ful and prudent person,®* a cautious and prudent 


elles v. Citizens’ Nat. Bank, 15°Fed. 


Ala.—Alabama Great Southern R. 
Co. v. Hunt, 204 Ala. 504, 86 S 100 
[rev 17 Ala. A. 566, 86 S 97]. 

Cal.—Pruitt v. San Pedro, etc., R. 
Co,, 161 Cal. 29, 118 P 223, 36 LRANS 
331: Fisk vy. Poplin, 46 Cal. A. 587, 
189’ P 722. 

Conn.—Dibble v. New eae ete., R. 
Co., 100 Conn. 130, 123 A 12 

Del. —Johnston y. Directoe Gen. of 
Railroads, 30 Del. 565, 109 A 581. F 

D. C.—Metropolitan’ R. Co. v. Blick, 
22 App. 194, 

Fla.—Stark vy. Holtzclaw, 90 Fla. 
207, 105 S 330, 41 ALR 1323. 

Ida.— Anderson v. Great Northern 
R. Co., 15 Ida. 513, 99 P 91. 

Ill.-Roberts v. Chicago City R. 
Co., 262 Ill. 228, 104 NE 708 bre arid 
Ill. A. 400]; Devine v. Chicago Junc- 
tion R. Co., 167 Ill. A. 195, 

Ind.—Watt v. Mishawaka. Paper, 
etc., Co., 53 Ind. A. 682, 99 NE 1029; 
Pittsburgh, etc., R. Co. v. Carlson, 24 
Ind. A, 559, 56 NE 251, 

Towa. —Fisher v. Cedar Rapids, etc., 
R. Co., 177 Iowa 406,'157 NW 860. 

La.—-Roder v. Legendre, 147 La. 
295, 84 S 787. 

Me. —Avery v. Thompson, 117 “Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918E 1122. 

Mich. Roy v. Kirn, 208 Mich. 571, 
175 NW 475, 

Mo.—Long v. Kansas City, etc., R. 
Co., (A.) 258 SW 747; Gilbert v. Hil- 
liard, (A.) 222 SW 1027. 

Nebr.—'Toncray v, Dodge County, 
33 Nebr. 802, 51 NW 235. 

N. J.—Seibert v. A. Goldstein Co., 
ae aS L. 200, 122 A 821, 

Y.—Steinbrenner we Seay. 
To. GLa 


a ae Co., 143 App. Div. 
NYS 620. 
N. C.—Hinnant v. Tidewater Power 


Co.,.. 187 2No C..288; 1217 SH +540; Pee 
[cit Cyc]; Moore v. Chicago Bridg 
euge Works, 183 N. C.. 438, 111 SE 


Or.—Sullivan vy. Wakefield, 59 Or. 
40F SLL Pohl: 

Va.—Danville Rij. 6tes; Con Ve Hod- 
nett, 101 Va. 361, 43 SE 606. 

Sask.—Spanos v. Walton, [1920] -2 
WestWkly 99. 

[a] “The law’s only standard for 
measuring human conduct, with a 
view to determining its legal pro- 
priety or freedom from culpability, is 
the course of action that consists 
with that which a reasonably prudent 
person, likewise advised, would have 
taken under similar circumstances.” 
Alabama Great Southern R. Co. v. 
Hunt, 204 Ala. 504, 505, 86 S 100 [rev 
17 Ala, A, 566, 86 S 97 

[b] “The ultimate and controlling 
test of the exercise of reasonable 
care is, not what has been the prac- 
tice of others in like situations, but 
what a reasonably prudent person 
would ordinarily have done in such 
a situation.’ Chicago, ete., R. Co. v. 
Moore, 166 Fed. 663, 668, 92 CCA 357, 
23 LRANS 962. 

51. Colsch vy. Chicago, etc., R. Co., 
149 Iowa 176, 127 NW 198, 84 LRANS 
1018, AnnCas1912C 915; Fitzpatrick 
Vv. Penfield, 267 Pa. 564, 109 A 653 
[foll Gallagher v. Penfield, 267 Pa. 
579, 109 A 659; Dawson v. Penfield, 
267 Pa. 579, 109 A 658]; Lehigh, etc., 
Coal Co. v. Lear, 6 Pa. Cas. 272, 9 A 
267; Texas, etc, R. Co, v. Johnson, 
48 "Tex. Civ, A’ LS5yr LOG aSIWa titer 


Depouw v. Chicago, ete., Ron 154 
Wis. 610, 143 NW 654.: 
Roder v. Legendre, 147 La. 


52. 
295, 84 S 787. 

53. Graham v. Oxford, 105 Iowa 
705, 75 NW 473. 

54, Talliaferro yv. Atchison, 
R.’ Co., 61 Okl. 27, 160 P 69. 

55. "McAndrews v. Leonard, 99 Vt. 
512, 134 A 710;- Williams v. ‘Norton, 
81 Vt. 1, 69 A 146; Dufur v. Boston, 
etc, R. Co., 75 Vt. 165, 53 A 1068. 


etc., 
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person,°® a discreet and cautious person,°’ a reason- 
able and prudent person,°® a reasonable or careful 
person,°® an ordinarily prudent and careful person,°° 
an ordinarily prudent and cautious person,*! an or- 
dinarily reasonable and prudent person,® a reason- 
ably prudent and careful person,** a reasonably cau- 
tions and prudent person,®** an ordinarily prudent 
and diligent person,®® an ordinarily’ 


56. Brunke vy. Missouri, etc., Tel. 
Co., 115 Mo. A. 36, 90 SW 753; Ahern 
v. Oregon Tel., etc., Co., 24 Or, 276, 
33 P 403, 35 P 549, 22 LRA 635. 

57. Porter County v. Dombke, 94 
Ind. 72; Salem-Bedford Stone Co. v. 
O’Brien, 12 Ind. A. 217, 40 NE 430. 

58.° U. S.—Northern Pac, R. Co. v. 
Adams, 192 U. S. 440, 24 SCt 408, 48 
L. éd. 513; Baltimore, ete.,.R. Co. v. 
Jones, 95 U. S. 489, 24 L. ed. 506; 
Thompson v, Chicago, etc., R. Co., 189 
Fed. 723, 111 CCGA 261; Western 
Union Tel. Co. v. Catlett, 177. Fed. 
71, 100 CCA 489; Washington Mills v. 
Cox, 157 Fed. 634,.85 CCA 154; Hichel 
v. Sawyer; 44 Fed. 845. 

Cal.—Antonian v. Southern Pac. 
Co., 9 Cal. A. 718, 100 P. 877. ; 

‘Fla.—Morris v. Florida Cent., etc.; 
R.:Co.,. 43) Fla.) 10,°29° 8,541. 

Ida.—Strong v. Western Union Tel. 
Co., 18 Ida. 389, 109 P 910, 30 LRANS 
409, AnnCas1912A 55. 

Ill. Perryman v. Chicago City R. 
Co., 242 Til. 269, 89 NE 980. 

Ind.—Pittsburgh, etc. R. Co. v. 
Carlson, 24 Ind. A. 559, 56 NE 251. 

Me.—American Ice Co. v. South 
Gardiner Lumber Co., 107 Me. 494, 79 
A 6,'32 LRANS 1003; Caven v. Bod- 
bg Granite Co., 99 Me. 278, 59 A 


Md.—Geiselman v. Schmidt, 106 
Md. 580, 68 A 202. ' 

Mass.—Cayzer v. Taylor, 10 Gray 
274, 69 AmD 317. 

Miss.—Mississippi. Home Ins. Co. 
v. Louisvillé, etc, R. Co. 70 Miss. 
119, 12. 8.166. 

Mo.—Swanson v., Sedalia, 89 Mo. A. 
121,125. 

Mont.—Knott v. Pepper, 74 Mont. 


236, 239 P1037; Flaherty v. Butte 
Electric R. Co., 40 Mont. 454, 107 P 
416, '135. AmMSR ‘630; Birsch v. Cit- 
jzens’ Electric Co., 36 Mont. 574, 93 
P 940. 

Nebr.—Pomerene Co. v. White, 70 
Nebr. 171, 97 NW 232; Kearney Elec- 
tric Co. vy. Laughlin, 45 Nebr. 390, 63 
NW 941; Omaha St. R. Co. v. Craig, 
389 Nebr. '601, 58 NW 209. 

N. Y.—Robinson vy. Somers, 189 
App. Div. 792, 179 NYS 107. 

Okl.—Electric Supply Co. v. Rosser, 
88 Okl. 220,:214 P 1068; Chicago, etc., 
R. Co, v. Watson, 36 Okl, 1, 127 P 
693. 

Tex.—McDonald y. International, 
etc., R.-Co.,°86 Tex. 1, 22 SW 939, 40 
AmSR 803; International, etc., R. Co. 
v. Trump, 42 Tex. Civ. A. 536, 94. SW 
903, 98 SW. 1101; Texas, etc, R. Co. 
v. ae 18 Tex. Civ. A. 505, 36 SW 
1003. 

Utah.—Klenk v. Oregon Short Line 
R. Co:, 27 Utah 428, 76 P 214, 

Va.—Chesapeake, etc.,, R. Co. v. 
Crum, 140 Va. 333, 125 SE 301; Mason 
v. Post, 105 Va, 494, 54 SE 311, 11 
LRANS 1038. 

Man.—Greenlaw y. Canadian North- 
ern R. Co., 23 Man. 410, 12 DomLR 
402, 15 CanRCas 329, 24: WestLR 509, 
4 WestWkly 847, 


59. Vance v. Franklin, 4 Ind. A. 
515, 30 NE 149. 
60. Del.—Skonieczny v. Church- 


man, 28 Del. 226, 78 A 634; Gray v. 
Pennsylvania R. Co., (Super.) 139 A 


66. ‘ , 
Ill.—L. Wolff Mfg. Co. v, Wilson, 


46 Ill. A. 381 [aff 152 Ill. 9, 38 NE) 


694, 26 LRA 229]. : 
Ky.—Nebo Coal Co. vy. Barnett, 167 
Ky. 170, 180 SW 79; Louisville, ete., 
aii v. Roth, 130 Ky. 759, 114 SW 
“ Mass.—Rubinovitch vy. Boston El. 


For later 
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prudent normal 


R. Co,, 192 Mass. 119, 77 NE 895. 
Mo.—Felver v, Central Electric R. 
Co., 216 Mo. 195, 115 SW 980; Everett 
v. St.. Louis, ete., R. Co., 214 Mo. 54; 
112 SW 486; Trout v. Laclede ‘Gas 
Light Co., 160 Mo. A, 604, 140 SW 
1198 [adopting op 151 Mo. A. 207, 132 
SW 58]. 
Utah.—Berger v. Salt Lake City, 
56 Utah 403, 191 P 233; Whalen v. 
Bae Pac. Coal Co., 50 Utah 455, 168 


61. Jackson vy. Goldin, 26 Ga, A. 


| 283,,106 SE 12; Virgin v. Lake Erie, 


oie R. Co,, 65 Ind, A. 216, 101 NE 
0. 

62. American Ice Co...v. South 
Gardiner Lumber Co., 107 Me. 494, 79 
A 6, 32 LRANS 1003; Raymond y. 
Portland R. Co., 100 Me. 529, 62 A 
602,.3 LRANS 94; Aleckson v. St. 
Louis-San Francisco R. Co., (Mo. A.) 
213 SW 894, 

63. U. S.—San Francisco, etc., SS. 
Ge v. Carlson, 161 Fed. 851, 89 CCA 


Oo. « 

Ark.—Arkansas, etc. R. Co. 
Sanders, 81 Ark. 604, 99 SW 1109. 

Del.—Sund_ v., Wilmington, etc., 
Tract. Co., 81 Del. 328, 114 A. 281; 
Wollaston v. Stiltz, 31 Del. 2738, 114 
A 198; Lemmon v. Broadwater, 30 
Del, 472, 108 A 278; Fahey v. Niles, 
30 Del. 454, 108 A 135; Bowen v. 
Baltimore, etc., Steamboat Co., 26 
Del, 428, 84 A 1022; Gatta v. Phila- 
elphie, ete., R. Co., 25 Del. 551, 83 A 

Iowa.—Fisher v. Cedar Rapids, etc., 
R. Co., 177 Iowa 406, 157 NW _ 860. 

Me.—Raymond v. Portland R. Co., 
100 Me, 529, 62 A 602, 3 LRANS 94. 

N. Y.— Davenport Vv. Oceanic 
Amusement Co., 132 App. Div. 358, 
NYS 609. 

Tex.—Houston, etc., R. Co. v. Kim- 
bell, (Civ. A.) 48 SW 1049. 

[a] “The test of actionable negli- 
gence is not what might have pre- 
vented the particular accident, but 
what reasonably prudent and careful 
men would have done in the dis- 
charge of their duties under the cir- 
cumstances as they existed at the 
time of the accident.’’ Davenport v. 
Oceanic Amusement Co., 132 App. 
Div. 368, 870, 116 NYS 609, 

64. Ark.—Hot Springs St. R. Co. 
v. Hildreth, 72 Ark. 572, 82 SW 245. 

Tll.—Chicago City R. Co. v. Dins- 
more, 162 Ill. 658, 660, 44 NE 887;. 
Chicago, etc., R. Co. v. Ryan, 62 Ill. 
A, 264 [aff 165 Ill. 88, 46 NE 208]. 

Ind.—Pittsburgh, ete, R. Co, v. 
Carlson, 24 Ind. A. 559, 56 NE 251. 

Mo.—Smith vy. Kansas City, 125.Mo. 
A...150, 101 SW_ 1118. 

Oh.—Burton Tel, Co. v. Gordon, 4 
Oh} Cire ChyNUS. 1.26.08 “Cir Oti a41, 

65. Briggs v. Spaulding, 141 U. S. 
122, 11 SCt 924, 35 L. ed. 662. 

66. Roberts v. Ring, 143 Minn, 151, 
158, 173 NW 4387 (‘‘When one by his 
acts or omissions causes injury to 
others, his negligence is to be judged 
by the standard of care usually ex- 
ercised by the ordinarily prudent 
normal man’’). 

67. Merchants’ Transfer, ete., Co. 
v. Chicago, etce., R. Co., 170 Iowa 378, 
150 NW 720. 

68. Johnson v. Omaha, :ete., R. Co., 
194 Iowa 1230, 190 NW 977, 

69. Bennett v. Metropolitan St. R. 
Co., 122 Mo. A. 708, 99 SW 480. 

70. Fla.—Payne v. Ivey, 83. Fla. 
436, 93 S 148, 145 [cit Cyc]. 

N. H.—Davis v. Boston, etc., R: Co., 
70° N. H.. 519, 49 A 108: Brown |v. 
Merrimack River Sav. Bank, 67 N. 


Vv. 


118 SE 521, 31 ALR 283. 


ae [§ 52 


person,®* a reasonable, prudent, and cautious per- 
son,®? an ordinarily reasonable, careful, and prudent 
person,®® an ordinarily careful, prudent, and humane 
person,®® a person of average prudence,’® a person 
of common prudence,"! a person of ordinary pru- 
dence,’? a person of reasonable prudence,’*® a per- 
son of ordinarily prudent habits,"* a person of 


H. 549, 39 A 3386, 68 AmSR_ 700; 
Sleeper v. Sandown, 52 N. H. 244. 

N. Y.—Williams v. Hays, 143 N. Y. 
bb 38 NE 449, 42 AmSR 743, 26 LRA 


Or.— Wolf v. City R. Co., 50 Or. 64, 
85 P 620, 91 P 460, 15 AnnCas 1181. 

Vt.—Coates v. Canaan, 51 Vt. 131. 

[a] The degree of care ordinarily 
exercised by defendants in their busi- 
ness is not the standard to determine 
their liability for . negligence, the 
proper standard being the degree of 
care which persons of average pru- 
dence exercise. Brown y. Merrimack 
River Sav. Bank, 67 N. H.. 549, 39 A 
336, 68 AmSR 700. 

71. Chicago, etc., R. Co. v. Scott, 
42 Ill. 182; Putney v. Keith, 98 Ill. 
A. 285; Giblin v. McMullen, L. R. 2 
P; C. 317, 3 ERC.6138; 

72. Ala.—McClusky v. Duncan, 216 
Ala. 388, 113 S 250. 

Ark.—Coca-Cola Bottling Co, v. 
Shipp, 297 SW 856. 

Conn.—Sharkey v. Skilton, 83 Conn. 
5038, 77 A 950. 

Del.—Reiss v. Wilmington City R. 
Co., (Super). 67 A 153. 

Ind.—Kingan v. Gleason, 55 Ind. A. 
684, 101 NE 1027. 

Ind. T.—Atoka Coal, ete., Co. ve 
Miller, 7 Ind. T. 104, 104 SW 555 [rev 
on other grounds 170 Fed. 584, 95 
CCA 664], 

Ky.—Louisville, ete. R. Co. v. 
Logsdon, 114 Ky. 746, 71 SW 905, 24 
KyL 1566. 

Mass.—Moore Spinning Co. v. Bos- 
ton Ice Co., 210 Mass. 364, 97 NE 62. 

Mich.—Northern Oil Co. v. Vander- 
vort, 228 Mich, 516, 200 NW _ 145. 

Minn.—Dahl vy. Valley Dredging 
Co., 125 Minn, 90, 145 NW 1796, 52 
LRANS 1173. 

N. Y.—Moshier v. New York, 190 
App. Div. 111, 179 NYS 3388 [app dism 
228 N. Y. 612 mem, 127 NE 917 mem]. 
ie BGs tee a anentie Coast 

ine R, Co., e Cy , 70 SE 3 
eee 100. ye 

. D.—Reinke y. Minneapolis, etce., 
R, Co. 23, ND. bke, hoo NW 779. 

Oh.—Gawlack y. Michigan Cent. R. 

Cees 11 Oh. Cir. Ct. 59, 5 Oh. Cir, Dec. 


R. I.—McHugh vy. Williams, 4 ‘ 
170,110 A 607. reg oy 
Tex.—Houston, etc., R. Co. v. Alex- 
ander, 103 Tex, 594, 132 SW 119; St. 
Louis Southwestern R, Co. v. Dixon, 
x, A.) ee 5 aad ooh Heuston: ete., 
o. v. Sgalinski, Tex. . ‘ 
ek Hage, bd a3 3 ee 
a.—Keyser Cannin Co. 
Klots Throwing Co., 93 W Va, 348, 
Wis,—Read, v. Morse, 34 Wis. 315. 
[a] The standard is, “What would 
a person of ordinary prudence have 
regarded as reasonably necessary or 
proper under the circumstances?” 
Pe aie epee ona p Berry, 188 Ind. 
5 ; », 124. N. 

ALR 1171. ee ee 
3. ouisville, ete., Tract. Co. 
Wuerier, AN lett 97 NE 151, Wises 
ern Union Tel. Co, vy. Kitchen, . 
Civ. A.) 257 SW 690. een 
_ [a] “The measure of ordinary care 
is always what a person of reason- 
able prudence would or would not do 
under the same or similar circum- 
stances.’”’ Western Union. Tel. Co. v. 
Bepehon. (Tex. Civ. A.) 257 SW 690, 


74 Macon vy. 
110 Ky. 680, 62 
Louisville, ete., 
Ky. 403. 


Paducah St. R. Co., 
SW 496, 23 KyL 46; 
R, Co. v. McCoy, 81 


—— oo 
cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


aa 
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reasonable or ordinary prudence,’® a person of ordi-’ 
nary prudence and care,’® a person of ordinary pru- 
dence and caution,’? a person of ordinary prudence 
and foresight,’® a person of ordinary prudence and 
judgment,’® a person of ordinary prudence and ¢a- 
pacity,®° a person of average care and prudence,** 
a person of ordinary care, caution, and prudence,*” 
a person of ordinary care, prudence, judgment, and 
eaution,®* the majority of mankind,** the majority 
of the community,®> the great majority of men,*® 
the great majority of men of prudent and careful 
habits,®? the great mass of mankind,°®* or the general 
‘‘Ordinary care’’ has also 
been defined as such a degree of care and attention 
as experience has found reasonable and necessary 
to prevent injury to others in like ease.°° 
Intelligence is not the test of care, for a man of 


average of mankind.®® 


75. Union Tract. Co. v. Berry, 188 
Ind. 514, 121 NE 655, 124 NE 737, 
32 ALR 1171. } 

{a] “The standard of care which 
will measure up to the duty in all 
cases is such care aS a person of 
reasonable or ordinary prudence 
would exercise in view of all the con- 
ditions and circumstances as dis- 
closed by the evidence in the particu~ 
lar case.” Union Tract Co. v. Berry, 
188 Ind. 514, 521, 121 NE 655, 124 NE 
RTs i927 tA EAR AD TL: 

76. Ind.—Louisville, etc., R. Co. v. 
Carmon, 20 Ind. A. 471, 48 NE 1047, 
50 NE 893. ? 

Iowa.—Orschel Co. v. Fischer, 191 


Iowa 74, 181 NW 775; Dubois v. 
Luthmers, 147 Iowa 315, 126 NW 
147. 


Kan.—Atchison, etc., R. Co. v. Mor- 
row, 4 Kan. A. 199, 45 P 956. 

N. Y.—Bertolami v. United En- 
gineering, etc., Co., 120 App. Div. 192, 
105 NYS 90. 


Oh.—Toledo v. McNamara, 12 Oh. 
Girt Ct. oNguSié 204,) 32 Ohs Cir.) Ct. 
383. 


Tex.—Missouri, ete., R. Co. v.' Mi- 
lam, 20 Tex. Civ. A. 688, 50 SW 
417. ¢ 

Wis.—Palmer v. Schultz, 138 Wis. 
455, 120 NW 348; Grimm v. Milwau- 
kee Electric R., etc. Co. 138 Wis. 
44, 119 NW 833; Olwell v. Skobis, 126 
Wis. 308, 105 NW 777. 

“Ordinary care is well known to 
mean the degree of care which: per- 
sons of ordinary care and prudence 
are accustomed to use and employ 
under the same or similar circum- 
stances in order to conduct the en- 
terprise in which they are engaged 
to a safe and successful termination, 
having due regard to the rights of 
others and to the objects to be ac- 
complished.” Wallace v. Spellacy, 8 
OhNPNS 41, 47 [aff 79 Oh. St. 438 
mem, 87 NE 1142 mem]. 

[a] “There is no better standard 
by which to measure the acts of men, 
as to negligence, than to ask what 
persons of ordinary prudence and 
care would have done under the same 
circumstances.” Galloway v. Chicago, 
etc., R. Co., 87 Iowa 458, 468, 54 NW 
447. 

77. Chicago Union Tract. Co. v. 
Hansen, 125 Ill. A. 153; Altman v. 
Aronson, 231 Mass. 588, 121 NE 505, 


4. ALR, 1185; Tyler. .v. Nelson, 109 
Mich. 37, 66 NW? 671. 
7g. Lake -Shore,, etc.,. -R..Co,.>\v. 


Murphy, 50 Oh. St. 135, 33 NE 403. 

79. Tyler v. Nelson, 109 Mich. 37, 
66 NW 671. 

go. Carter v. Cape Fear Lumber 
Co., 129 N. C. 203, 39 SEH 828, 

81. Moshier v. New York, 190 App. 
Div, 111, 117, 179 NYS 3388 [app dism 
928 N. Y. 612,mem, 127 NE 917 
mem]. ? 

“Ordinary care contemplates al- 
ways the standard of a person of 
average care and prudence.” Mo- 
shier v. New York, supra. 

82. Arkansas City v. Payne, 80 
Kan. 353, 102.P 781, 18 AnnCas 82. 

83. Tyler v. Nelson, 109 Mich, 37, 


NEGLIGENCE 


65 NW 671. > 

84. Johnson v. Prideaux, 176 Wis. 
3875, 187 NW 207; Clemens v. State, 
176 Wis. 289, 185 NW 209, 21 ALR 
1490; Grimm y. Milwaukee Hlectric 
an etc., Co., 138 Wis. 44, 119 NW 

85. Louisville, ete., R. Co. v. Me- 
Coy, 81 Ky. 403 

86. Ernst v. Hudson River R. Co., 
24 HowPr (N. Y.) 97; Olwell v. Mil- 


waukee St. R. Co., 92 Wis. 330, 66 
NW 362. 
87. Louisville, etc., R. Co. v. Mc- 


Coy, 81 Ky. 403; Olwell v. Milwaukee 
St. R. Co., 92 Wis. 330, 66 NW 362; 
Dreher vy. Fitchburg, 22 Wis. 675, 99 
AmD 91. 4 

88. Sonsmith v. Pere Marquette R. 
Co., 173 Mich, 57, 188 NW 347 [reh 
den 175 Mich. 675, 141 NW 1091]; 
Brand vy. Schenectady, ete., R. Co., 8 
Barb. (N. Y.) 368; Clemens v. State, 
176 Wis, 289, 185 NW 209, 21 ALR 
1490; Dahinden v. Milwaukee Elec- 
tric R., etce., Co., 169 Wis. 1, 171 NW 
669; Griebenow v. Chicago, etc., R. 
Co., 169 Wis. 12, 171 NW 664; Astin 
v. Chicago, etc., R. Co., 143 Wis. 477, 
128 NW 265, 31 LRANS 158; Palmer 
v. Schultz, 138 Wis. 455, 120 NW 348; 
Grimm v. Milwaukee Electric R., etc.} 
Co., 188 Wis. 44, 119 NW 833; John- 
son v. St. Paul, etc., Coal Co., 126 
Wis. 492, 105 NW 1048; Dreher v. 
Fitchburg, 22 Wis. 675, 99 AmD 91. 

“The diligence which the. great 
mass of mankind exercise in their 
own affairs must be taken as the 
standard.” Brand v. Schenectady, 
ork R:*) Cou. 89 Barb. »GN; -Y.) 368, 
78. 

[a] “Ordinary care in the abstract 
is such care as the great mass of 
mankine ordinarily exercise, and as 
applied to any particular case it 
is such care as the great mass of 
mankind ordinarily exercise under 
the same or similar circumstances.” 
Sufferling v. Heyl, 139 Wis, 510, 517, 
121.NW 251. 

89. Cameron Compress Co. _ vy. 
Whitington, (Tex. Commn. A.) 280 
on 527, 538 {aff (Civ. A.) 268 SW 
16]. 

“The ‘ordinarily prudent person’ is 
not the perfect automaton or the dolt; 
he is the general average of man- 
kind, and his identity cannot be es- 
tablished without taking into ac- 
count the strength and frailties and 
the practices of all other men. Nor 
can the particular act which we 
would do, or the thing which we 
would omit to do, under given cir- 
cumstances, be estimated, save upon 
a consideration of what other like 
men, similarly conditioned, have done 
and are doing.’ Cameron Compress 
Co. v. Whitington, supra. 

90. Philadelphia, etc., R. Co. v. 
Kerr, 25 Md. 521, 

91. Van Cleve v. St. Louis, 
Page 124 Mo. A. 224, 234, 101 SW 
632. \ 

“Judge Story, in commenting on 
what is ordinary intelligence, said: 
‘A man may possess common sense, 
nay, uncommon sense, and yet be so 


etc., 
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ordinary intelligence is not. necessarily or even pre- 
sumably a man of ordinary prudence.®! Yet as the . 
exercise of ordinary prudence requires some intelli- 
gence, some cases include the element of intelli- 
gence*? by stating the test to be the care which an 
ordinarily intelligent and prudent person,®? a person 
of sound reason and common sense,®* or a person 
of common sense and common prudence®® would ex- 
ercise under the same or similar circumstances. 

There can be no partial exercise of ordinary care. 
It exists in completeness, or it is totally wanting, 
in any given ease.°® 

[§ 53] b. Particular Tests—(1) Care for One’s 
Own Safety. Ordinary care has been said to mean 
that degree of care which ordinarily prudent per- 
sons usually exercise for their own safety under like 
or similar circumstances. 7 


One is, however, not re- 


grossly inattentive to his own con- 
cerns as to deserve the appellation 
of having no prudence at all.’ [Story 
on Bailments (8 Ea@.), sec. 16.]  In- 
telligence is not a synonym for either 
caution, prudence, or care. A very 
intelligent man may be a very im- 
prudent one, or an unusually and 
unnecessarily cautious one. He is 
not the man who exercises ordinary 
care about his own concerns.” | Van 
Cleve v. St. Louis, etc., R. Co.,.supra. 

92. Harris v. Union Pac: R. Co., 
13 Fed. 591, 4 McCrary 454; Gravelle 
v. Minneapolis, ete., R. Co. 10 Fed. 
711, 3 McCrary 352; Ross v. Chicago, 
ete., R. Co, 8 Fed. 544, 2 McCrary 
235 [aff 112 U. S. 377, 5 SCt 184, 28 
L. ed. 787]; Lago v. Walsh,’ 98 Wis. 
348, 74 NW 212; Vass v. Waukesha, 
90 Wis. 337,63 NW 280, 


93. U. S.—Chicago, etc., R. Co. v. 
Minneapolis, ete, R. Co, 176 Fed. 
237, 100 CCA 41, 20 AnnCas 1200; 


Lake vy. Shenango Furnace Co., 160 
Fed.. 887, 88 CCA 69; Chicago Great 
Western R. Co. v. Egan, 159 Fed. 40, 
86 CCA 230, GE : 
Kan.—Cleghorn v.. Thompson, 62 
Kan. 727, 64 P 605, 54 LRA 402. 
Nebr.—Lincoln Gas, ete., Co. v. 
Thomas, 74 Nebr. 257, 104 NW 153. 
Oh.—Burton Tel. Co. v. Gordon, 4 
oe Ciri@t. NaSiotjn25 1OhM Cire Ct. 


Philippine.—Picart v. Smith, °37 
Philippine 809. Pe 

S. C.—Lundy v. Southern Bell Tel., 
etc., 'Co.,..90) S..C.025) (72. SH 558) 

Utah.—Stone y. Union Pac: R. Co., 
35 Utah 305, 100.P 3862 [foll Stone 
v. Union Pac. R. Co., 35 Utah 378, 
100 P_ 390]; Wilkinson vy. Oregon 
orm Line R. Co.,°35 Utah 110, 99 P 

Wis.—Block v. Milwaukee St. R. 
Co., 89 Wis. 3871, 61 NW 1101, 46 
AmSR 849, 27 LRA 865, 

[a] “The true test of actionable 
negligence is the degree of c#ire. 
which persons of ordinary intefli- 
gence and prudence commonly exer- 
cise under the same circumstances. 
If in a given case the care exercised 
rises to or above that standard, there 
is no actionable negligence; if it falls 
below there is.” Lake v. Shenango 


Furnace: Co., 160 Fed. 887, 895, 88 
CCA 69. 
[b] Test disapproved.—“The test 


is what a person of ordinary | pru- 
dence would or would not do, and 
not what ordinarily intelligent. and 
prudent men would or would not do.” 
Houston, etc. R.-Co. v.. Brown, 87 
Tex. Civ. A. 595, 599,85 Sw 44, 

94, Foster v. Union Tract. Co., 
199 Pa. 498, 49 A 270. 

O’Brien ‘v. Philadelphia, etc., 

3 Phila. (Pa.) 76. 

Missouri Pac. R. Co. v. Shu- 
ford, 72 Tex. 165, 10 SW 408. 

[a] Slight negligence is not in- 
compatible with ordinary care.— 
Calumet Iron, etc., Co. v. Martin, 115 
Ill. 358, 3 NE 456. Slight negligence 
generally see supra § 34. 

97. Interstate Coal Co. v. 


Love, 
153 Ky. 323, 155. SW 746. 
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lieved of the imputation of negligence merely be-- 
cause he has exercised the same care for the safety 
of another that he exercised for his own safety.°* 

[§ 54] (2) Care with’ Respect to One’s Own 
Affairs. A test of reasonable or ordinary care which 
is sometimes stated is such care as a reasonable 
or prudent man would exercise with respect to his 
own affairs®?® of ordinary importancet or in his 


business.” 


[§ 55] (3) Care of One’s Own Property. Ordi- 
nary care with respect to property is such care as 
ordinarily prudent men, as a class, would exercise 
in caring for their own property under circumstances 
similar to those involved in the particular case.® 

[§ 56] (4) Judgment of Person Sought To Be 


98. Hall v. Murdock, 114 Mich. 
233, .72 NW. 150. ; 
[a] Elevator.—The person in 


charge of a building who invites 
another to ride with him on a freight 
elevator is not relieved of liability 
for an injury to such person result- 
ing from a fall of the elevator due 
to a defect therein because he also 
was upon the elevatdr and hence ex- 
ercised the same care for the other 
person’s safety as for his own. Hall 
v. Murdock, 114 Mich. 233, 72 NW 150. 

99. Ill.—Chicago, etc., R. Co.’ v. 
Scott, 42 Ill. 182; Putney v. Keith, 
98 Ill. A. 285. 

Me.—Raymond v. Portland R, Co., 
100 Me. 529, 62 A 602, 3 LRANS 94. 

N. Y.—Kelsey v. Barney, 12. N. Y. 
425. 

N. D:.—Reinke v. Minneapolis, etc., 
RiCos 23° ND 182;.1385 NW 779. 

Oh.—Gawlack v. Michigan Cent, R. 


Cost Oh. Cir Ct. 459,75, Ohy Cir: 
Dee. 313 

1. Reinke v. Minneapolis, etc. R. 
C@o., 23 ND. 182, 1385 NW 779. 

2. Attaway v. Schmidt, etc., Gro- 
eery. Cos, (Tex) Civ.) Az) (188 “SW 
1010; Guitar v. Randel, (Tex. Civ. 


A.) 147 SW 642; Grimm v. Milwau- 
kee Electric R., etc., Co., 138 Wis. 44, 
119 NW -833. 

3. Bigger v. Acree, 87 Ark. 318, 
112 SW 879; 23 LRANS 187 (duty of 
livery-stable keeper); Brown Store 
Co. v. Chattahoochee Lumber Co., 1 
Ga. A. 609, 57 SE 1043 (statutory 
definition); Chicago, ete., ECO Ve 
Scott, 42 Ill. 132; Putney v. Keith, 98 
lll. A. 285; Fraam v. Grand Rapids, 
etce., R. Co., 161 Mich. 556, 126 NW 
851, 29 LRANS 834, 21 AnnCas 96 
(a bailment case). 

“Ordinary care and diligence is 
that care and diligence which every 
prudent man takes of his own prop- 
erty of a similar nature, or that 
care and diligence which every pru- 
dent man would exercise under simi- 
lar circumstances and like surround- 


ings.” Mosteller v. Rome, 141 Ga. 
140, 80 SE 655. 

'4 The Germanic, 196 U. S. 589, 
25 SCt 317, 49 L. ed. 610; Maguire 


v. Barrett, 223 N. Y. 49, 119 NE 79; 
Mertz v. Connecticut Co., 217 N. Y. 
475, 112 NE 166; Picart v. Smith, 37 
Philippine 809; Hanson vy. Ponder, 
(Tex. Commn. A.) 300 SW 385 [aff in 
part and rev in part (Civ. A.) 293 
SW 219]. 
5. U. S.—The Germanic, 196 U. S. 
589, 25 SCt 317, 49 L. ed. 610. 
Ala.—Birmingham R., etc., Co. v. 
Norton, 7 Ala. A, 571, 61 S 459. 
Ky.—Louisville, etc., R. Co. v. Va- 
narsdell, 77 SW 11038, 25 KyL 1432, 
: N. H.—Carney vy. Concord St. R 
Co., 72 N. H. 364, 57 A 218. 

N. Y.—Mertz v. Connecticut Co., 
247 Nw Yay 425;0102 INE 166% Hoyt v. 
New York, etc., R. Co., 118 N. Y¥. 399, 
23 NE 565; McClain v. Brooklyn City 
R. Co., 116 N. Y. 459, 22 NE 1062. 

Pa.—Com., v. Cook, 8 Pa. Co. 486. 

Tex.—Texas, etc.,, R. Co. v. Scar- 
borough, (Civ. A.) 104 SW 408 [aff 
101 Tex, 436, 108 SW 804]. 


“It is a mistake to say... that 


| Seaboard Transp, Co., 
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Charged. Whether or not a person exercised a 
proper degree of care is not to be determined by. 
reference to his own personal judgment in the situ- 
ation,t and hence one who fails to exercise such 
care as an ordinarily prudent person would ordi- 
narily exercise under the circumstances is negligent, 
although he may exercise his best judgment.® 
cordingly, an act or omission may be negligent, 


Ac- 


although the person sought to be charged acted in 


opinion.’° 


if the man on the spot, even an exX- 
pert, does what his judgment ap- 
proves, he cannot be found negligent. 
The standard of conduct... is an 
external standard, and takes no ac- 
count of the personal equation of 
the man concerned.” The Germanic, 
196 U. S, 589, 596, 25 SCt 317, 49 L. 
ed. 610. 

[a] “An emergency, plus the ex- 
ercise of the actor’s best judgment, 
does not, as a matter of law, equal 


due care.’”’ Jones v. Boston, etc., R. 
Co., (N. H.) 1389 A 214, 221. Acts in 
emergencies generally see infra §§ 


92-96. 

[b] Failure to reach proper con- 
clusion.—‘‘The failure of one, who 
has knowledge of certain facts and 
circumstances, to form a certain con- 
clusion, or judgment, and act upon 
it, may be charged as negligence 
against him. Then, in order to de- 
termine the question, the same stand- 
ard, the man of ordinary prudence, 
must be looked to; and, when it is 
determined what his judgment and 
action would have been, it can be 
told whether the failure of the party 
in question to form a certain conclu- 
sion and act upon it was negligence.” 
Texas, ete., R. Co. v. Scarborough, 
(Civ. A.) 104 SW 408, 413 [aff 101 
Tex. 436, 108 SW 804]. 

[c] Even an expert may be guilty 
of negligence in doing what, at the 
time, his judgment approves. 
Oceanic Steam Nav. Co. v. Aitken, 
196 'U. S. 589, 25. SCt 317,49 L. ed. 
610 [aff 124 Fed. 1, 59 CCA 521). 

6. Western, etc., R. Co. Vv. 
Vaughan, 113 Ga. 354, 38 SE 851; 
Lincoln v. Buckmaster, 32 Vt. 652. 

{a] Gross negligence.—One may 
act in good faith and still be guilty 
of gross negligence. Lincoln vy. 
Buckmaster, 32 Vt. 652. 

7. Western, etc., R. Co. 
Vaughan, 113 Ga. 354, 38 SE 851. 

8. Hussey v. Ryan, 64 Md. 426, 2 
A 729, 54 AmR 1772; Krippner v. 
Biebl, 28 Minn. 139, 9 NW 671; Krit- 
selis v. Petty,°129 Va. .175, 105 SE 
Boe Manning v. Naas, 38 Can. S. C. 


Vv. 


9) OU: S.—Boston, etc., Canal Co. v. 
270 Fed. 525 
[certiorari den 256 U. S. 692 mem, 41 


SCt 534 mem, 65 L. ed. 1174 mem]. 


Ark,.—Wisconsin, ete., Lumber Co. 
v. Montgomery, 165 Ark, 560, 265 
SW 365. 


Ill.—Chicago, ete., R. Co. vy. O’Con- 
nor, 119 Ill. 586, 9 NE 263. 

N. H.—Carney v. Concord St. R. 
Co., 72 .N. H. 864, 57 A 218. 

N. Y.—Lewis v. Long Island R. 
Co., 162 N. Y. 52, 56 NE 548; Mc- 
Clain v. Brooklyn City R. Co., 116 
N. Y. 459, 22 NE 1062. 

Oh.—New York, etc, R.. Co. 
Kistler, 66 Oh. St. 326, 64 NE 130. 

“It is not necessarily negligence to 
fail to reach on a doubtful question 
the same result that a court reaches 
after carefully weighing the conflict- 
ing opinions of equally honest and 
competent witnesses.’’ Boston, etc., 
Canal Co, v. Seaboard Transp. Co., 
270 Fed. 525, 529 [certiorari den 256 


Vv. 


good faith,® thought that his conduct was proper,’ 
or believed it to be safe.® 
mere error in judgment is not necessarily negli- 
gence,® especially where the matter in question is 
one resting upon pure theory, 


On the other hand, a 


judgment, and 


U. S. 692 mem, 41 SCt 534 mem, 65 
L. ed. 1174 mem]. ; 
10. The Tom Lysle, 48 Fed. 690, 


693; Staloch v, Holm, 100 Minn. 276, 
280, 111 NW 264, 9 LRANS 712. 

“It would seem, however, that if 
one, assuming a responsibility as 
an expert, possesses a knowledge of 
the facts and circumstances con- 
nected with the duty he is about to 
perform, and, bringing to bear all 
his professed experience and_ skill, 
weighs those facts and circumstances, 
and decides upon a course of action 
which he faithfully attempts to carry 
out, then want of success, if due to 
such course of action, would be due 
to, error of judgment, and not to 
negligence.” The Toy Lysle, supra 
{quot Staloch v. Holm, supra]. 

[a] “A lawyer, for example, does 
not contract to win a law-suit, but 
to give his best opinion and ability. 
He has never been held to liability 
in damages for a failure to deter- 
mine disputed questions of law in 
accordance with their final decision 
by courts of appeal.” Staloch. v. 
Holm, 100 Minn. 276, 282, 111 NW 
264, 9 LRANS 712. Mistake of judg- 
ment of attorney generally see At- 
torney and Client § 225. 

[b] “Physicians and surgeons 
deal with progressive inductive sci- 
ence. On two historic occasions the 
greatest surgeons in our country met 
in conference to decide whether or 
not they should operate upon the 
person of a president of the United 
States. Their. conclusion was the 
final human judgment. They were 
not responsible in law either human 
or divine for the ultimate decree of 
nature. The same tragedy is enacted 
in a less conspicuous way every day 
in every part of the country. The 
same principles of justice apply. 
Shall it be held that in such cases, 
where there is a fundamental differ- 
ence among physicians as to what 
conclusion their science applied to 


|! knowable facts would lead to, then 


what they with their knowledge, 
training, and experience are unable 
to decide, and what, in the nature of 
human limitations, is not susceptible 
of certain determination, shall be 
autocratically adjudged by twelve 
men in a box, or by one man on the 
bench, or by a larger number in an 
appellate court, none of whom are 
likely to have the fitness or capacity 
to deal with more than the elements 
of the controversy? All the court 
can properly do if an action for 
negligence should be brought in such 
case would be to direct a verdict for 
the physician.” Staloch v. Holm, 100 
Minn, 276, 288, 111 NW 264, 9 LRANS 
712. Mistake of judgment of physi- 
cian generally see Physicians and 
Surgeons [380 Cye 1578]. 

[c] Difference of expert opinion.— 
Where a person exercised his best 
judgment and his acts were ap- 
proved by competent experts he was, 
as a matter of law, not guilty of 
negligence, although other experts 
differed. Piehl v. Albany R. Co., 19 
App. Div. 471, 46 NYS 257. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 57-59} 


[§ 57] (5) Coolness of Person Sought To Be 
Charged. Coolness of the person sought to be 
charged with negligence is not a proper test as to 
whether he exercised ordinary care,'+ for a person 
may be cool and at the same time very negligent 


or reckless in his conduct.?2 


[§ 58] (6) Compliance with Law. Compliance 
with law is not a conclusive test of negligence, for 
an act or omission may be negligent although it 
involved no element of illegality,'® and while viola- 
tion of a statute or ordinance may constitute negli- 
gence,/4 compliance therewith is not conclusive that 


Ber Sehrt v. Sampsell, 167 Ill. A. 
628. 
{a] An instruction giving as the 


test such care as should be expected 
of a man of “ordinary coolness and 
aiudence? is improper because of the 
coupling of the word “coolness” with 
the word “‘prudence.” Sehrt v. Samp- 
sell, 167 Ill. A. 628, 631. 

12. Sehrt v. Sampsell, 

13. See supra § 14. 

14. See infra §§ 99-122. 

15. Colo.—Oliver v. Weaver, 
Colo. 540, 212 P 978. 

Del. —Gray v. Pennsylvania R. Co., 
(Super.) 139 A 66. 

Ky.—Moore v. Hart, 171 Ky. 1725, 
188 ‘Sw 861 [foll Forgy Vv. Rutledge, 
167 Ky. 182, 180 SW 90]; Ford v. 
Paducah City eon Lat Ky. 488, 99 
SW 355, 30 KyL 644, 124 AmSR 412, 
8 LRANS 1093. 


supra. 


72 


Minn.—Schaar vy. Conforth, 128 
Minn. 460, 151 NW 275 
Mont.—Nixon v. Montana, etc., R. 


Co., 50 Mont. 95, 145 P 8, AnnCas 
1916B 299. 

Nebr.—Union Pac. R. Co. v. Con- 
nolly, 77 Nebr. 254, 109 NW 368. 

Pa.—Flanigan v. McLean, 267 Pa. 
553, 110 A 370. 

[a] Fencing railroad tracks.— 
“The notion that the legislature in- 
tended compliance with this statute 
[requiring the fencing of railroad 
tracks] to absolve from liability for 
injuries to children is beyond the 
pale of discussion,’ Nixon v. Mon- 
tana, etc., R: Co., 50° Mont. 95, 101, 
145 P 8, ‘AnnCas1916B 299. 


16. Stevens v. Luther, 105 Nebr. 
184, 180 NW 87. 
[al Speed of motor vehicle. 


“Circumstances may arise where, in 
order to avoid an accident, it would 
be negligence not to exceed the stat- 
utory limit.” Stevens v. Luther, 105 
Nebr. 184, 190, 180 NW 87. Speed of 
motor vehicles generally see Motor 
Vehicles §§ 634-645. 

17. Gray v. Pennsylvania R. Co., 
(Del. Super.) 139 A 66; Moore v. Hart, 
171 Ky. 725; 735, 188 "SW 861; Union 
Pao. CO: Ne Connolly, 77 Nebr. 254, 
109 NW 368; Caldwell v. New Jersey 
Steamboat Co., 47 N.. Y. 282 [aff 56 
Barb. 425]. 

“Tt is also the undoubted rule in 
the law of negligence that the pre- 
cautions required by the statute, if 
there is one governing the subject, 
are not the only ones which should 
be observed in order to exercise or- 
dinary care.” Moore yv. Hart, supra. 

18. Kan.—U. S. Express Co. v. 
Everest, 72 Kan. 517, 83 P 817. 

Md. — Mattingly v. Montgomery, 
106 Md. 461, 68 A 205; State v. 
Trimble, 104 Md. 317, 64 A 1026; 
United R., etc., Co. v. Watkins, 102 
Md. 264, 62 A 234; Sheridan v. Balti- 
more, etc., R. Co., 101 Md. 50, 60 A 
280; Cooke v. Baltimore Tract Co., 80 
Md. 551, 31 A 327; Baltimore, etc., 
R. Co. v. State, 36 Ma. 366; Fitzpat- 
rick v. Baltimore, Etc; 35 
Md. 32; Baltimore, etc., 4 
State, 29 Md. 252, 96 AmD 528. 

N. J.— Wyckoff v. Birch, 76 N. J. 
L. 646, 71 x 243; Bien v. Unger, 64 
N.S. ibe 596, 46 A 593. 

N. Y.-—Connell v. New York Cent., 
etc., R. Co., 144 App. Div. 664, 12 9 
NYS 666. 
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_ NEGLIGENCE 


negligence.*® 


there was no negligence.1® 
may arise in which ordinary care will require a 
departure from statutory rules of conduct and strict 
observance of such rules may of itself amount to 
A fortiori, the circumstances may be 
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Indeed, circumstances 


such that ordinary care will require precautions or 


gence is always 


S. C.—McLendon y. Hampton Cot- 
ok Mills Co., 109 S. C. 238, 242, 95 SH 


Wash.—Pinckard 115 
Wash, 282, 197 P 49. 

Eng.—Degg v. Midland R. Co., 1 
H. & N. 781, 156 Reprint 1413. 

“Apart from the situation and sutr- 
rounding circumstances no act, or 
omission can be pronounced negli- 
gent.” Geiselman v. Schmidt, 106 
Md. 580, 584, 68 A 202. 

“What is and what is not negli- 
gence depends so much upon the cir- 
cumstances that no inflexible rule 
can be laid down by which all cases 
may be determined.’””’ McLendon v. 
Hampton Cotton Mills Co., supra. 

19. U. S—Grand Trunk R. Co. vy. 
Ives, 144 U. S. 408, 12 SCt 679, 36 
L. ed. 485; Hichel v. Sawyer, 44 Fed. 


Vi,» “Pease, 


845; Carter v. Kansas City Cable R. 
Co., 42 Fed. 37; Lusby v. Atchison, 
etc., R. Co., 41 Fed. 181; King v. 


Cleveland, 28 Fed. 835; Fuller v. Citi- 
zens’ Nat. Bank, 15 Fed. 875 


Ariz.—Stanfield v. Anderson, 5 
Ariz. 1, 43 P 221. 

Ark.—St, Louis, ete., Cord Vi 
pens, 60 Ark. 409, 30 Row 765, 
alas 

Cal.—Wikberg v. Olson Co., 138 


Cal. 479, 71 P 511; Smith v. Whittier, 
95 Cal, 279, SOP: 529: Weihe v. Rath- 
jen Mercantile Co., 34 Cal, A. 302, 167 
P 287; King v. Green, 7 Cal. A. 473, 
94.P 777, 


Del.—Diamond State Iron Co, v. 
Giles, 12 Del. 557, 11 A 189. 
D. ‘C.— Atchison v. Wills, 21 App. 


548. 

Ill.—Chicago, etc., 
son, 103 Ill. 512. 

Kan.—U. S. Express Co. v, Ever- 
est, 72 Kan. 517, 838 P 817; Union 
Pac. R. Co. v. Rollins, 5 Kan. 167. 

Ky.—Illinois Cent. R. Co. v. Cash, 
221 Ky. 655, 299. SW 590;°Kelch_v. 
National Contract Co., 178 Ky. 632, 
199 SW 796 

Me.—Hutchins y, 120 
Me. 281, 113 A 618. 

Md.—Schell v. United R., etc., Co., 
144 Md. 527, 125 A 158; Mattingly v. 
Montgomery, 106 Md. 461, 68 A 205; 
State v. Trimble, 104 Md. 17, 64 A 
1026; United R., etc., OOS Via Watkins, 
102 Md. 264, 62 A 2384; Sheridan v. 
Baltimore, etc., R. Co., 101 Md. 50, 
60 A 280; Cooke yv. Baltimore Tract. 
Co., 80 Md. 551, 31 A 327; Baltimore, 
ete, RCo. v... State, 36° Md.. (366; 
Fitzpatrick v. Baltimore, etc., R. Co., 


35 Md. 32. 
Mich.—Kelly v. Michigan Cent. R. 


R. Co, v. John- 


Penobscot, 


Co., 65 Mich. 186, 31 NW 904, 86 Am 
SR 876. 

Miss.—Johnson v. Yazoo, etc., R. 
Co., 94 Miss. 447, 450, 47 S 785, 22 


LRANS 312. [quot Cyc]. 

Mo.—Flynn v. Kansas City, etc., R. 
Co., 78 Mo. 195, 47 AmR 99; Jones v. 
Queen City Woodworks, etc., Co., (A.) 
239 SW 5382; Lyman v. Dale, 156 Mo. 
A. 427, 136 SW 760; Murrel v. Smith, 
152 Mo. A. 95, 108, 133 SW 76 [cit 
Cyc]; Booker v. Southwest Missouri 
R. Cé., 144 Mo. A. 273, 128 SW 1012; 
Gallagher v. Tipton, 133 Mo, A. 557, 


113 SW 674. 

Mont.—Liston v. Reynolds, 69 
Mont. 480, 2238 P 507; Cameron v. 
Kenyon-Connell Commercial Co., 22 


Mont. 312, 56 P 358, 74 AmSR 602, 


as is also due, reasonable, or ordinary eare.?1 


safeguards in addition to, or in excess of, those 
which are required by statute.1” 

[§ 59] c. Dependent on Circumstances. 
no such thing as absolute negligence,!® but negli- 


There is 


a relative’® or comparative?® term, 


Ac- 


44 LRA 508; Diamond y. Northern 
Pac. Ko.6oj 6 Mont, 580, 13 P 367. 

N. J.—New Jersey Express Cou Ms 
area, 33 N. J. L. 434, 97 AmD 


N. Y.—Herman v. Buffalo, 2LACN ae 
316, 108 NE 451; McGuire v. Spence, 
91 N. BY t803y 43°: AmR 668; Holbrook 
Vv. Utica, ete., Ri eConnile N. Ve tzabe 
64 AmD 502 [aff 16 Barb. 113]; Con- 
nell v. New York Cent., etc., R. Co., 
144 App. Div. 664, 129 NYS 666. 

N. G.—Malcolm’ v. Mooresville Cot- 
tO Mills, 9194) NG Gs S727 eee eCny 7 
Tudor v. Bowen, 152 N.C, 441, 67 SE 
1015, 30 LRANS 804, 1386 AmSR 836, 
21 AnnCas 646. 

Okl.—Rock Island Coal Min. Co. 
v. Davis, 44 Okl. 412, 144 P 600. 

S. C.—Bolton vy. "Western Union 
Tel. Co., 84 S. C. 67, 65 SE 937. 

Tex.— Hopkins y. Garrison-Norton 
Lumber Co., (Civ. A.) 144 SW 310, 
313 [quot Cyc]. 

Wash.—Minor v. Stevens, 65 Wash. 
423, 118 P 318, 42 LRANS 1178. 

Ww. Va.—Morrison v. Appalachian 
Power Co., 75 W. Va. 608, 84 SE 506; 
Dicken v. Liverpool Salt, etex, Co; 
asthe Va. 511,23 SE 582. 

Eng. —Dege v. Midland R, Co., 1 H. 
& N. 781, 156 Reprint 1413. 

“Negligence is a relative term, de- 
pending upon the circumstances un- 
der which the injury was received, 
and the obligation which rests on 
the party injured to care for his per- 
sonal safety.”’ New Jersey Express 
Co. v. Nichols, 33 N. J. L. 484, 440, 
97 AmD 722. 

“Negligence is essentially relative. 
In the abstract it is a nullity—it 
does not and it cannot, in the nature 
of things, exist. It is metaphysically 
impossible to evolve a concept of 
negligence apart from the_ facts 
which give rise to it and independ- 
ently of some imposed or implied 
correlative duty. The duty must be 
essentially related to the particular 
circumstances, and a variance in the 
circumstances necessarily begets 
either a modification of the duty or 
else extinguishes it altogether.”  U. 
S. Express Co. vy. Everest, 72 Kan. 
517, 524, 83 P 817 [quot City Pas- 
senger R. Co. v. Nugent, 86 Md. 349, 
356, 38 A 349]. 

20. Médlin v. Spazier, 23 Cal. A. 
242, 137 P 1078; King v. Green, 7 Cal. 
A. "473, 9472 177; Levesque ‘vy. Du- 
mont, 116 Me. 25, 99 A 719; Tudor vy. 
Bowen, 152 N. C. 441, 67 SE 1015, 
136 AmSR 836, 30 LRANS 804, 21 
AnnCas 646; Minor v. Stevens, 65 
Wash. 423, 118 P 313, 42 LRANS 


1178. 
21. U. S—Swift v. Sandy, 165 Fed. 
622, 92 CCA 56 [aff 159 Fed, 271]. 
Ala.—White Swan Laundry Co. v. 
Wehrhan, 202 Ala. 87, 79 S 479. 
Cal.—Pruitt v. San Pedro, etc., R. 
Co., 161 Cal. 29, 118 P 2238, 36 LRANS 
331; Phoenix Assur. Co., Ltd. v. Texas 
Holding Co., (A.) 252 P 1082; Sacra- 
mento v. Hunger, 79 Cal, A. 234,- 249 
P 223; Weihe v. Rathjen Mercantile 
Co., 34 Cal. A. 302, 167 P 287; Tackett 


v. Henderson Bros, Co., 12 Cal. A. 658, 
108 P 151. 
Ga.—Denson vy. Georgia R., etc., 


Co., 135 @a. 132, 68 SEH 1118; Spencer 
v. Lauer, etc., Co., 14 Ga. <A. 35, 81 
SE 387. 
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cordingly, the circumstances of the particular case | are always to be taken into consideration? in de- 


Ida.—Anderson vy. Great Northern 
RisCo.7s stb: Tdas +523, 99 oP v9. 

Ill. Roberts v. Chicago City R. 
Co., 262 Ill. 228, 104 NE 708 [rev 
177 Tl. A. 400]. 

Iowa.—Graham v. Oxford, 105 
Iowa 705, 75 NW 473. 

Me. —Raymond v. Portland R. Co., 
100 Me. 529, 62 A 602, 3 LRANS 94. 


Md.—Philadelphia, éte., IR OO Vs 
Kerr, 25 Md. 521. 
Mo.—Murphy vy. Winter Garden, 


A Co., (A.) 280 SW 444. 


Y.—Snowden v. Somerset, 171 
N. Y. 99, 68 NE 952. 
Oh.— Palace Hotel Co. v. Medart, 


87 Oh, St. 130, 100 NE 317, AnnCas 


1913E 860. 
W. Va.—Morrison v. Appalachian 
Fower Co., 75 W. Va. 608, 84 SH 506. 


Wis.—Read v. Morse, 34 Wis. 315. 

“‘Reasonable care’ is a relative 
term, and what is reasonable care in 
a given case depends upon many 
considerations.” Caven vy. Bodwell 
sere Co.; 99 Me. 278, 2838, 59 A 
285. 

“The expression ‘ordinary care’ is 
a relative term rather than a fixed 
and unvarying one. What would 
... amount to the ‘highest and ut- 
most care’ in one situation would 
only be ‘ordinary care’ in another.” 


Anderson vy. Great Northern R. Co., 
15" 1dat513,°528,.99 bot. 
“The term ‘ordinary care’ is of a 


flexible nature, and adapts itself to 
the partieular circumstances under 
which it is to be applied. It... 
varies with the peculiar phase of 
every situation.” Palace Hotel Co. 
v. Medart, 87 Oh. St. 130, 140, 100 
NE 317, AnnCas1913E 860. 

fa] “‘Diligence’ is a_ relative 
term.’ Hichel v. Sawyer, 44 Fed. 
845, 347; Atlantic Coast Line R. Co. 
Y, Moore, 8 Ga. A. 185, 68 SE 875, 


[b] No general rule can be laid 
down as to what constitutes ordinary 
eare in law. Lake Shore, etc., R. Co. 
Nan et oe 50 Oh. St, 135, 338 NE 
403. 

{[c] The law hag fixed no exact 
standard (1) of care other than the 
general one that it must be such as 
a reasonably prudent man would ex- 
ercise in the particular circum- 
stances. Scott v. San Bernardino 
Valley Tract. Co., 152 Cal. 604, 93 P 
677; Fisk v. Poplin, 46 Cal. A. 587, 
189° P 722. (2) “There is no fixed 
standard in the law by which a 
court is enabled to arbitrarily say in 
every case what conduct shall be 
considered reasonable and prudent, 
and what shall constitute ordinary 
care, under any and all’ circum- 
stances. The terms ‘ordinary care,’ 
‘reasonable prudence,’ and such like 
terms, as applied to the conduct and 
affairs of men, have a relative sig- 
nificance, and cannot be Ta ES 
defined.” Grand Trunk, R. ..Co, 
Ives, 144 U. S. 408, 417, 12 SCt 679, 
36 L. ed. 485 [quot Swift v. Sandy, 


165 Fed. 622, 92 CCA 56 (aff 159 
Fed. 271)]. 
22. U. S—wWarner v. Baltimore, 


etc., R.-Co., 168 U. S.. 339;°18 SCt 68, 
42 Ll, ed. 491; Grand Trunk R. Co. 
v. Ives, 144 U. ts: 408, 12 SCt 679, 
36 L. ed. 485; Briggs v. Spaulding, 
141; D, SS. 122, 11° SCt 924, 35 Ty ed. 
662; Preston v. Prather, 137. U. S. 
604, 11 SCt 162, 34 L. ed. 788; Balti- 
more}, éte: Rs Co." vo Jones, 9": S. 
439, 24 L. ed. 506; Standard Oil Co. 
v. DeVries, 3 F. (2d) 852; Heller v. 
New York, etc., R. Co., 265 Fed. 192, 
17 ALR 823; Leahy v. Detroit, etc., 
R., 240 Fed. 82, 153 CCA 118; Na- 
tional L. Ins. Co, v. McKenna, 226 
Fed. 165, 141 CCA 163; Canadian 
Northern R. Co. v. Senske, 201 Fed. 
637, 120 CCA 65; Sandidge v. Atchi- 
son, ete, R.. Co., 1938, Med“s3867% 113 
COA 653: Thompson v, Chicago, etc., 
EU OO%; 189 Fed. 723, 111 "CCA 261; 


George N. Pierce Co. v. Wells, 189 


Fed. 561, 110 CCA 645 [aff 236 U. S. 
278,' 35 Sct 351, 59 L. ed. 576]; Illi- 
nois Cent. R. Co. v. O'Neill, 177 Fed. 
328,.100 CCA 658 [certiorari den 217 
U. 'S. 604 mem, 30 SCt 694 mem, 54 
L.,-ed..1, 899 mem]; Western Union 
Tel, Co.. v. Catlett, 177 Bed. 71, a 
CCA 489; Chicago, etc., : 
Minneapolis, ete., R. pe b TG Fed. 
Za, L00 <<CCA  41,? 29 AnnCas 1200; 
Jennett v. Louisville, etc., R. Co., 
162 Fed. 392; San Francisco, etc., SS. 
Co. v. Carlson, 161 Fed, 851, 89 CCA 
45; Lake v. Shenango Furnace Co., 
160 Fed. 887, 88 CCA 69; Chicago 
Great Western R. Co. y. Egan, 159 
Fed. 40, 86 CCA 2380; International 
Mercantile Mar. Co. v. Smith, 145 
Fed. 891, 76 CCA 423; Erie R. Co. v. 
Moore, 113 Fed. 269, 51 CCA 226 [cer- 
tiorari den 184 U. S. 701 mem, 22 
SCt 940 mem, 46 L. ed. 766 mem]; 
Neininger v. Cowan, 101 Fed. 787, 42 
CCA 20;'The Columbia, 61 Fed. 320, 
9 CCA 445; King v. Cleveland, 28 
Fed, 835; Miller v. Union Pac. R. Co., 
17 Fed. 67, 5 McCrary 300; Fuller v. 
Citizens’ Nat. Bank, 15 Fed. 875; 
Harris y.. Union Pac, R. Co., 13 Fed. 
591, 4 McCrary 454; Gravelle_ v. 
Minneapolis, ete., R. Co., 10 Fed. 711, 
38 McCrary 352, 

Ala.—MecClusky v. Duncan, 216 
Ala. 388, 113 S 250; White, Swan 
Laundry Co. v. Wehrhan, 202 Ala, 87, 
79 S 479; Sheffield Co. v. Morton, 161 
Ala. 153, 49 S$ 772; Alabama City, 
éte.,. R. Co. v. Bullard, 157 Ala. 618, 
47 S 578; Matson v. Maupin, 75 Ala. 
312; The Farmer v. McCraw, 26 Ala. 
189, 72 AmD 718; Williams, v. Tyler, 
14 Ala." AS body wd oS oe 
Cye].; Birmingham Ri, .be., 
Murphy, 2 Ala. A. 588, 56 S 817. 

Ariz.—Stanfield v. Anderson, 5 
Ariz. 1, 43 P 221, 

Ark.—Coca-Cola. Bottling Co. v. 
Shipp, 297 SW 856; Evans vy. Blythe- 
ville, etc., R. Co., 147. Ark. 28, 227 
SW 257; Western Coal, etc., Co. v. 
Honaker, 96 SW 361; Hot Springs 
St. R.° Co. v. Hildreth, 72: Ark. 572, 
82 SW 245; St. Louis, etc., R. Co. v. 
Lewis, 60 Ark. 409, 830 SW 765, 1135; 
Little Rock, etce., R. Co. v. Arkins, 46 
Ark, 4233 St,; Louis, -etc,,,, R.iCox-v, 
Hecht, 38 Ark. 357; Bizzell v. Booker, 
16 Ark. 308. 

Cal.—Pruitt v. San Pedro, etc., R. 
Co., 161_Cal. 29, 118 P 223, 36 LRANS 
331; Wikberg v. Olson Co., 138 Cal. 
479, 71 P 511; Studer v..Southern 
Pat. Co., 121.Cal,. 400, }53).P 1942,. 66 
AmSR 39; Barrett v. Southern Pac. 

91 Cal. 296, 27 P 666, 25 AmSR 
186; Jamison v. San Jose, etc.,. R. 
Co., 55 Cal. 5938; Needham v. San 
Francisco, etc., R. Co., 87 Cal. 
Richardson v. Kier, 34 Cal. 68, 
AmD 681; Phoenix Assur, 
v. Texas Holding Co., (A.) 
1082; Sacramento v. Hunger, 79 Cal. 
A. 234,, 249 P 223. 

Colo:—Colorado Springs, ete. R. 
oe Vv.» Marr, 26 Colo,. A. "48, "1Al -P 

Conn.—Geoghegan v. Fox, 104 Conn. 
129, 182 A 408; Brown v. New Haven 
Yaxicab. Co:,)938.) Conn. 251) 105... 
706; Temple v. Gilbert, 86 Conn. 335, 
5 A 380; Stedman y. O’Neil, 82 Conn. 
199, 72 A 923, 22 LRANS 1229; Riley 
v. Consolidated R. Co., 82 Conn. 105, 
72 A 562, 21 LRANS 880. 


Del.—Sund v. Wilmington, etce., 
Tract. Co., 81 Del. 328, 114. A , 281; 
Wollaston vy. Stiltz, 31 Del. 273, 114 


A 198; Johnston v. Director Gen, of 
Railroads, 30 Del. 565, 109 A 6581; 
Morgan Millwork Co. v. Dover Garage 
Co., 30 Del, 3838, 108 A 62; Kemp 
v. McNeill Cooperage Co., 30 Del. 
146, 104 A 689; Igle v. People’s R. 
Co., 28 Del. 376, 93 A 666: Travers 
v. Hartmann, 28 Del. 302, $2 A 855; 
Cecil v. Mundy, 28 Del. 291, 92 A 
850; McGowan v. Wilmington, ete. 
Tract. Co.; 28..Del. 281; °°92 A 
Reynolds v. Clark, 28 Del. 
A 873; Girardo vy. Wilmington, ete.,, 


Tract. Co., 28 Del. 25, 90,.A 476; 
Neely v. People’s R. Co., 27 Del. 457, 
89 A 211; Keith Co. v. "Booth Fish- 


eries'-Co., 27 Del. 218, 87 A 715; 
Seininski v. Wilmington Leather Co., 
26 Del. 288, 83 A 20; Culbert_ v. 


Wilmington, etc., Tract. Co., 26 Del. 
253,82 A 1081; Riccio v. People’s Et 
Co., 26. Del. 235, 82 A. 604; Warren 
v. Harlan, etc., Corp., 26 Del. 182, 
84 A 215; Freeman v. Wilmington, 
ete., Tract. Co.,. 26. Del. 107, 80 A 
1001; Walls v. People’s R. Co., 26 
Del. 65, 80 A 355; Gatta v. Philadel- 
phia, etc., R. Co., 25 Del. 551, 838 A 
788; Linthicum v. Truitt, 25. Del: 
338, 80 A 245; Klair v. Philadelphia, 
ete., R. Co., 25 Del. 274, 78 A 1085; 
Butler y. Wilmington City FOO; 25 
Del. 262, 78 A 871; McCartney v. 
Peoples R. Co., 25 Del. 191, .78 A 771; 
Braunstein v. Peoples R. Co., 25 Del. 
55, 78 A 609; Campbell v. Walker, 25 
Del, 41, 78 A 601; Haton v. Wilming- 
ton’ City. R.. Co., 224. Del. %43b;) 75: 
369; Benson v. Wilmington City Et: 
Co., 24 Del. 202, 75 A. 793; Louft v. 
C. (&), Ji Pyde Co., 24 Del. 192, 1b A 
619; Buchanan v. Philadelphia, etc., 
R. Co., 24 Del. 83,,75 A. 872; Short 
v. Philadelphia, ete., R. Co., 23 Del. 
108, 76 A 363; Baldwin v. People’s 
Ri» Co.4; 235 Del. 84, 476A. O88, ab are 
23 Del. 3838, 72 A 979]; Lenkewicz v. 
Wilmington City R. Co., 23 Del. 64, 
74 A 11; Valente v. American Bridge 
Co., 22 Del. 556, 73 A. 395 [rev 323 
Del. 370, 73 A 400, AnnCas1912D 
69]; Heidelbaugh Vv. People’s Re Cos; 
22 Del. 209, 65 A 587; Robinson vy. 
Huber, 22 Del. 24, 63 ye 873; Bowrin 
Vv. Wilmington Malleable Iron COs ne 
Del. 594, 66 A 369; Goldstein vy. Peo- 
ple’s R. Co., 21 Del. 306, 60 A 975; 
MacFeat v. Philadelphia, etc., R. Co., 
21 Del. 52,.62.A 898; Di Prisco, v. 
Wilmington City R. Co., 20 Del. 527, 
57 A 906; Szymanski y. Blumenthal, 
20 Del. 511, 56 A 674, 103 AmSR 132; 
Boudwin vy. Wilmington City R. Co., 
20 Del. 381, 60 A 865; Neal.v. Wil- 
mington, etc., Electric R. Co., 19 Del. 
467, 53 A 338; Tully v. Philadelphia, 
CLG a/ Ft: (CO, 19 Del. 455, A 19.5.5 
Tully v. Philadelphia, etc., RisCos 18 
Del. 537, 47 A.1019, 82 AmSR 425; 
Knopf. v. Philadelphia, ete., R. Co. 
18 Del. 392, 46 A 747; Murphy v. 
Hughes, 17 Del. 250, 40 "A 187; Jones 
v. Carey, 14 Del. 214, 31 A 976; Rob- 
inson v. Simpson, 13 Del. 398, .82..A 
287; Diamond State Iron Co, v. Giles, 
Vo" Deke bole LL. A. 189; Weldon v. 
People’s R. Co., (Super.) 65 A 589. 

Ki C.—Atchison v. Wills, 21 App. 


Fla.—Cobb v. Twitchell, 108 S 186, 
45 ALR 865; Carter v. J., Ray ‘Ar- 
nold Lumber Co., 83 Fla. 470, 91S 
893; Christopher CorV. Russell, 63 
Fla. 191, 58 S 45, AnnCas1913C 564; 
Florida R. Co. v. Sturkey, 56 Fla. 
196, 48 S 34; Morris v. Florida Cent., 
etc. R..Co., 43. Fla, 10,29. S541; 
Jacksonville Sty Re nCoce: Vi Chappell, 
Bs it SP 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 758, LRA1917A 306; Denson 
v. Georgia R., etc., Co., 135. Ga. isd, 
68 SE 1113; Atlanta, CbGo echt nO: 
Jacobs’ Pharmacy Cag 135 Ga. 418, 
68 SE 1039; Nashville, . ete; R, 
Peavler, 134° Ga: 618, 68 SE 432: 
Southern R. Co. v. Chatman, 124 Ga! 
1026, 53 SE 692, 6 LRANS 283,.4 
AnnCas 674; Hotel Equipment Co. y. 
Liddell, 32 Ga. A. 590, 124 SE 92; 
Davies v. West Lumber Co.,, 32 Ga. 
A. 460, 123 SE 757; Harvey v. Bar- 
tow County, 31 Ga. A 84, 119 SE 
538; Jackson vy, Goldin, 26 Ga. A. 
283, 106 SE 12; Central of Georgia 
R. Co. v; Hartley, 25 Ga. A. 120, Hs 
SE 262; Central of Georgia R. Co. 
Hartley, 25 Ga. A. 110, 103 SE 359: 
Atlantic Coast Line R. Co. v. Moore, 
8 Ga. A. 185, 68 SE 875. 

Ida.—Anderson v. Great North- 
ern R. Co., 15 Ida. 513, 99 P 91. 

Ill.— Roberts v. Chicago City R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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termining whether the person sought to be charged | with liability for an injury to another or the prop- 


Co., 262 Ill. 228, 104 NE 708 [rev 
177 Ill. A. 400]; Schneeweisz vy. Illi- 
nois Cent. R. Co., 196 Ill. A. 248; Moir 
v. Hart, 189 Ill. A. 566; Devine v. 
Chicago Junction R. Co., 167 Ill. A. 
195; Pease v. Chicago, etc.,. “Tract. 
Co., 158 Ill. A. 446, 

Ind.—Decatur v. Eady, 185 Ind. 
205, 115 NE 577, LRAI917E 242; Ef- 
finger v. Fort Wayne, ete., Tract. 
Co., 175. Ind. 175, 179, 98 NE 855, 33 
LRANS 123 [cit Cyc]; Huntington 
County v. Bonebrake, 146 Ind. 311, 
45 NE 470; Terre Haute v. Hudnut, 
112 Ind. 542, 13 NE 686; East Chicago 
v. Gilbert, 59 Ind. A. 613, 108 NE 29, 
109 NE 404; Lake Shore, ete., R. Co. 
v. Brown, 41 Ind. A. 435, 84 NE 25; 
Pittsburgh, ete., R. Co. yv. Carlson, 
24 Ind. A. 559, 56 NE 251; Louisville, 
etc., R. Co. v. Carmon,-20 Ind, A. 471, 
48 NE 1047, 50 NE 893; Pittsburgh, 
etc., R. Co. v. Bennett, 9 Ind. A. 92, 
35 NE 1038; Louisville, etc., R. Co. 
v. Berry, ‘9 Ind: A. 63, 35 NE 565, 
36 NE 646. 

Iowa.—Crowley v. Chicago, etc., R. 
Co., 213 NW 403; Johnson v. Omaha, 
ete., R. Co., 194 Iowa. 1230, 190 NW 
977; Fisher v. Cedar Rapids, etc., R. 
Co., 177 Iowa 406, 157 NW 860; Mer- 
ehants’ Transfer, etc., Co. v. Chi- 
cago, ete., R. Co., 170 Iowa 378, 150 
NW 720; Sprecher y. Ensminger, 167 
Iowa 118, 149 NW 97; Dreier v. Mc- 
Dermott, 157 Iowa 726, 141 NW_ 315, 
50 LRANS 566; Cresswell v. Wain- 
wright, 154 Iowa 167, 134 NW 594; 
German Ins. Co. v. Chicago, ete. R. 
Co., 128 Iowa 386, 104 NW 361; Je- 
rolman vy. Chicago Great Western.R. 
Co., 108 Iowa 177, 78 NW 855; Larsh 
v. Des Moines, 74 Iowa 512, 38 NW 
384. 

Kan.—Jones vy. Atchison, etc., R. 
Co.32898 KWants133, .1b7.-P_ 399 Parks 
v. C. C. Yost Pie Co., 93 Kan. 334, 
144 P 202, LRA1915C 179; Missouri 
Pac. R. Co. v. Walters, 78 Kan. 39, 
96 P 346; Stephenson v. Corder, 71 
Kan, 475, 80 P 938, 69 LRA 246, 114 
AmSR 500; Cleghorn y. Thompson, 
62 Kan. 727, 64 P 605, 54 LRA 402; 
Chicago, etc., R. Co. v. Fisher, 49 
Kan. 460, 30 P 462; Chicago, etc., R. 
Co. v. Brown, 44 Kan. 384, 24 P 497; 
Union Pac. R. Co. v. Henry; 36 Kan. 
565,. 14°, -1*" Union, Pac, RR. Co., ‘v. 
Rollins, 5 Kan. 167; Weir v. Herbert, 
6. Kan. “A. 596, 51 PB 582; Cherokee, 
etc., Coal, etc., Co. v. Britton, 3 Kan, 
‘A 292,.45 P1400, 

Ky.—Illinois Cent. R. Co. v. Cash, 
221 Ky. 655, 299 SW 590; Simpson v. 
Louisville, ete., R. Co., 207 Ky. 623, 
269 SW 749; Louisville, etc., R. Co. 
v. Brown, 186 Ky. 435, 217 SW 686; 
Kelch v. National Contract Co., 178 
Ky. 632, 199 SW 1796; Nebo Coal Co. 
y. Barnett, 167 Ky. 170, 180 SW 79; 
Burton Constr. Co. v. Metcalfe, 162 
Ky. 366, 172 SW 698; John B. Car- 
ter Co. v.,.Cox, 159 Ky..711, 169. SW 
472. Cincinnati, etc., R. Co, ‘v.. Mc- 
Elroy, 146 Ky. 668, 142 SW 1009; 
Chicago Veneer Co. v. Jones, 143 Ky. 
21, 1385 SW 430; Louisville, etc. R. 
Co. v. Stillwell, 142 Ky. 330, 134 SW 
202; West Kentucky Coal Co. v. 
Davis, 138 Ky. 667, 128 SW 1074; 
Louisville, ete., R. Co. v. Lynch, 137 
Ky. 696, 126 SW 362; Louisville, etc., 
R: Co. v.. Roth, 130 Ky. 759, 114. Sw 
264; Louisville, etc., R. Co. v, Car- 
ter, 112 SW 904; Cincinnati, etc., R. 
Co. v. Evans, 129 Ky. 152, 110 SW 
844, 33 KyL 596; Cross y. Illinois 
Gent. R. Co., 110 SW 290, 38 KyL 
432; Adkisson vy. Louisville, etc. R. 
Co., 110 SW 284, 33 KyL 204; Hwing 
v. Callahan, 105 SW 387, 32 Kyl 46 
{reh den 105 SW 978, 32 Kyl 5387]; 
Dorris v. Warford, 124 Ky. 768, 100 
SW 312, 30 KyL 9638, 9 LRANS 1099, 
14 AnnCas 602; Covington v. Whit- 
ney, ‘99 SW 337, 30 KyL 659; Louis- 
Ville; etc... Re’ Cor ‘v.-Lucas,> 98. SW 
308, 30 KyL 359 [reh den 99 SW 959, 
30 KyL 5389]; Henderson City R. Co. 
v. Lockett,.98 SW 303, 30 KyL 321; 
Cornelius v. South Covington, etc. 
R. Co., 98 SW 643, 29 KyL 505; Ken- 


tucky, etc., R. Co. v. Shrader, 80 SW 
1094, 26 KyL 206; Illinois Cent. R. 
Co. v. Coleman, 59 SW 13, 22 KyL 
878; Baumeister v. Markham, 101 Ky. 
122, 39 SW 844, 41 SW 816, 19 KyL 
308, 72 AmSR 397; Passamaneck v. 
Louisville R: Co., 98 Ky. 195, 32 SW 
620, 17 KyL 763; Louisville, ete., R. 
Co. v. McCoy, 81 Ky. 403. 

La.—Prescott v. Central Contract- 
ing Co., 162 La. 885, 111 S 269, 270 
[quot Cyc]. 

Me.—Hutchins v. Penobscot, : 120 
Me. 281, 113 A 618; Raymond v. Port- 
land R. Co., 100 Me: 529, 62 A 602, 
3 LRANS 94; Butler v. Rockland, etc., 
R..6€o.7 599. Mei 149, 058 “A s7%5;. 105 
AmSR 267; Bacon v. Vasco Bay 
Steamboat Co., 90 Me. 46) 37 A 328; 


Noyes v. Shepherd, 30 Me. 173, 50 
AmD 625. ; 
Md.—Baltimore, ete, R. Co. -v. 


Turner, 136 A 609; Ottenheimer v. 
Molohan, 146 Md. 175, 126 A 97; Schell 
v. United R., etc., Co,, 144 Md. 527, 
125 A 158; Heinz v. Baltimore, ete., 
R. Co., 118 Md. 582, 77 A 980; Geisel- 
man v. Schmidt, 106 Md. 580, 68 A 
202;.State v. Trimble, 104 Md. 317, 


64 A 1026; United R., etc, Co. v. 
Watkins, 102° Md. 264, 62 A 234; 
Sheridan v. Baltimore, ete., R. Co., 


101 Md. 50, 60 A 280; West Virginia 
Cent., etc., R. Co. v. State, 96 Md. 
632, 54 A 669, 61 LRA 574; Baltimore 
City Pass. R. Co. v. Nugent, 86 Md. 
349, 38 A 779, 39 LRA 161; Cooke v. 
Baltimore Tract. Co., 80 Md. 551, 381 
A 827; Western Maryland R. Co. v. 
Stanley, 61 Md. 266, 48 AmR 96; 
Pennsylvania R. Co. v. State, 61 Md. 
108; Baltimore v. Holmes, 39 Md. 
243; Baltimore, etc., R. Co. v. State, 
36 Md. 366; Fitzpatrick v. Baltimore, 
etc., R. Co., 35 Md. 32; Baltimore, 
ete., R. Co. v. State, 29 Md. 252, 96 
AmD 528; Philadelphia, etc., R. Co. 
v. Kerr, 25 Md, 521. 
Mass.—Altman v. Aronson, 231 
Mass. 588, 121 NE 505, 4 ALR 1185; 
Cavanaugh v. Smith, 226 Mass.-179, 
115 NE 2386; Gardner v. Boston El. 
R. Co., 204 Mass. 213, 90 NE 534; 
Cunningham v. Hall, 4 Allen 268; 
Cayzer v. Taylor, 10 Gray 274, 69 
AmD 317; Holly v. Boston Gaslight 
Co., 8 Gray 123, 69 AmD 238. 
Mich.—Northern Oil Co. v. Vander- 
vort,, 228 Mich, 516, 200 NW 145; 
Hemmila v. Cleveland Cliffs Iron Co., 
184 Mich. 567, 151 NW 873; Schneider 
WileCr A, eLitthe: Co.jo 084 . Michi. 316, 
151 NW 587; Tyler v. Nelson, 109 


Mich. 37, 66 NW 671; Ashman v. 
Flint;~ ete:; Rilo, 90. Mich. 567,254 
NW 645; Caniff v. Blanchard Nav. 


Co., 66 Mich. 638, 383 NW 744, 11 Am 
SR. 541; Young v. Detroit, etc., R. 
Co., 56 Mich. 430, 28 NW 67; Brown 
v. Congress, etc., R. Co., 49 Mich. 
153, 183 NW 494. 
Minn.—Dahl v. Valley Dredging 
Co., 125 Minn. 90, 145 NW _ 796, 52 
LRANS 1173; Campbell v. Duluth, 
etc., R. Co., 107 Minn. 358, 120 NW 
375, 22 LRANS 190; Mattson v. Min- 
nesota, -etc., R. Co., 95 Minn, 477, 
104 NW 4438, 111 AmSR 483, 70 LRA 
503, 5 AnnCas 498; Gilbert v. Duluth 
Gen. Plectric Co., 93 Minn. 99, 100 
NW 653, 106 AmSR 430; Klugherz 
v. Chicago, etc., R. Co., 90 Minn. 17, 
95 NW 586, 101 AmSR 384. 
Miss.—Johnson v. Yazoo, 
Co., 94 Miss. 447, 450, 47 S 785, 22 
LRANS 312 [cit Cyc]; Mississippi 
Home Ins. Co. v. Louisville, ete., R. 
Co., 70. Miss. 119, 12 S 156. 
Mo.—Hughes v. Mississippi River, 
ete., R. Co., 309 Mo. 560, 274 SW 
703°.) McCleary’ ’v. ‘Chicago, etc,,;'R. 
Co., 264 SW 876; Jackson v. South- 
western Bell Tel. Co., (281 Mo. 358, 
219 SW 655; Parks v. Central Coal, 
ete., Co., 188 SW 560; Campbell v. 
United R. Cos., 248 Mo. 141, 147 SW 
788; Felver v. Central Electric Co., 
216 Mo. 195, 115 SW 980; Riggs v. 


ete. OR. 


Metropolitan St. R. Co., 216 Mo. 304,' 


115 SW 969; 
ete: Et. Co; 


Dean v. Kansas City, 
199 Mo, -386, 97 SW 


910; Moore v. Lindell R. Co., 176 
Mo. 528, 75 SW 672; Wencker v. Mis- 
souri, etc., R. Co., 169 ?Mo...592, 70 
SW 145; Helfenstein v. Medart, 136 
Mo. 595, 36 SW 863, 37 SW 829, 38 
SW 294; McMahon y. Pacific Express 
Co., 1382 Mo. 641, 34 SW 478; Flesh 
v.' Lindsay, 115 Mo. 1, 21 SW 909, 37 
AmSR 374; Gratiot v. Missouri Pac. 
R, Co:,.,19. SW 31; . Wilkins v. St. 
Louis, etc., R. Co., 101 Mo. 93, 13 SW 
893; Isabel v. Hannibal, etc., R. Co., 
60 Mo. 475; Karle v. Kansas City, 
ete., R. Co., 55 Mo. 476; Morgan vy. 
Cox, 22 Mo, 373, .66 AmD 623; Hults 
v. Miller, (A.) 299 SW 85; Long v. 
Kansas City, ete., R. Co., (A.) 258 
SW 747; Faulk v. Kansas City R.-Co., 
(A.) 247. SW 253; Jones v. Queen 
City Woodworks, etc., Co., (A.) 239 
SW 532; Gilbert v. Hilliard, (A.) 222 
SW 1027; Shafer v. St. Louis, etc., R. 
Co.,° 201 Mo: A..)107; 208 “SW 145; 
Holt v. Hamilton-Brown Shoe Co., 
186 Mo. A. 83; 171 SW 673; Rogers 
v. Tegarden Packing Co., 185 Mo. A. 
99, 170 SW 675; Morgan v. Oronogo 
Circle Min. Co., 160 Mo. A. 99, 141 SW 
735; Trout v. Laclede Gas Light Co., 
160 Mo. A. 604, 140 SW 1198 [adopt- 
ing op 151 Mo. A. 207, 132 SW 58]; 
Lyman y. Dale, 156 Mo. A. 427, 136 
SW 760; Munro v. St. Louis, ete. R. 
Co., 155 Mo. A. 710, 185 SW 1016; 
Murrel v. Smith, 152 Mo. A. 95, 108, 
133 SW 76 [cit Cyc]; Vaughn v. Wm. 
J. Lemp Brewing Co., 152.Mo. A. 48, 
132 SW 293; Wilkerson v. St. Louis, 
ete., R. Co.,'140 Mo. A. 306, 124 SW 
543; Dey v. United R. Cos., 140 Mo. 
A. 461, 120 SW 134; Schroeder v. St. 
Louis Transit Co., 111 Mo. A. 67, 85 
SW 968; Meng v. St. Louis, ete, R. 
Co., 108 Mo. A. 558, 84 SW. 213; 
Meyers v. Chicago, ete., R. Co., 103 
Mo. A. 268, 77 SW 149; Appel v. 
Eaton, etc., ‘Co. 97 Mo. A.) 428,: 71 
SW _ 741. 

Mont.—Knott v. Pepper, 74 Mont. 
236, 239 P 1037; Flaherty v. Butte 
Hlectric R. Co., 40 Mont. 454, 107 P 
416, 135 AmSR 630; Birsch v. Citi- 
zens’ Hlectrie Co., 36 Mont. 574, 93 P 
940; Nord v. Boston, etc., Copper, etc., 
Min. Co.; 30 Mont. 48, 75 P 681; 
Cameron v, Kenyon-Connell Commer- 
cial Co., 22. Mont. 312, 56 -P 358; 74 
AmSR 602, 44 LRA 508; Kelley v. 
Cable Co., 7 Mont. 70, 14 P 633; Dia- 
mond v. Northern Pac. R. Co., 6 Mont. 
580, 13 se 367. 

Nebr.—Nelson v. Omaha, etc., R. 
Co., 96 Nebr. 857, 148 NW 908; Nocita 
v. Omaha, etc., R. Co.; 89 Nebr. 209, 
131 NW 214; Pomerene Co. v. White, 
70 Nebr.. 171, 97 NW 232; Geist v. 
Missouri Pac. R. Co., 62 Nebr. 309, 
87 NW 43; O’Neill v. Chicago, ete., 
R. Co., 62 Nebr. -358, 86 NW 1098: 
Dailey v. Burlington, ete., R. Co., 58 
Nebr. 396, 78 NW 722;' Brotherton 
v. Manhattan Beach Impr. Co., 48 
Nebr. 563, 67 NW 479, 58 AmSR 709, 
33 LRA 598; Kearney Electric Co. v. 
Laughlin, 45 Nebr. 390, 683 NW 941; 
Chicago, etc., R. Co. v. Wymore, 40 
Nebr. 645, 58 NW 1120; Omaha St. R. 
Co. v. Loeheisen, 40 Nebr. 37, 58 NW 
535; Omaha St. R. Co. v. Craig, 39 
Nebr. 601, 58 NW 209; Omaha, etc., 
R. Co. v, Brady, 39 Nebr. 27, 57 NW 
767; Toncray v. Dodge County, 33 
Nebr. 802, 51 NW 235; Foxworthy v. 
Hastings, 23 Nebr. 772, 37 NW 657. 

Nev.— Williams Est. Co. v. Nevada 
Wonder Min. Co., 45 Nev. 25, 196 P 
844. 

N. H.—Boston, rete., R. Co. v. Sar- 
gent, 72 N. H. 455, 57 A 688; Carney 
v.+ Contord® St) R. CGF 272 oN." “364, 
57 A 218; Roberts y. Boston, etc.; R. 
Co., 69 N. H. 354, 45 A 94; Brown vy. 
Merrimack River Sav. Bank, 67 N. H. 
549, 39 A 336, 68 AmMSR 700. 

N. J.—Seibert v. A. Goldstein Co., 
99 N. J. L. 200, 122 A 821; Blumen- 
felad v. Hudson, etc., R. Co., 89 N. J. 
L. 580, 99 A 312; Quinn v. West Jer- 
SEV; setCrs IR Cones INe Ue: Tat ban 10 
A 456; Drake v. Mount, 33 N. J. L. 
441; New Jersey Express - Co. ~v. 
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Nichols, 33 N. J. L. 434, 97 AmD 722, 
New Jersey Cent. R. Co. v. Moore, 24 
N. J. L. 824. 

N. Y.—Herman v. Buffalo, 214 N. 
Xe 316, 108 NE 451; McPherson v. 
New York, 204 N. Y. "430, 97 NE 876; 
Volosko v. Interurban St. R. Co., 190 
N. Y. 206, 82 NE 1090, 15 LRANS 
BELT McRickard v. Flint, 114 N. Y. 
222, 21 NE 153; Perkins v. New York 
Cent. R. Co., 94 N.Y. 196, 82 AmD 
282; Kelsey v. Barney, 12 N. YW. 425: 
Holbrook v. Utica, ete, R. Co. 12 
N. Y. 236, 64 AmD 502 {aft 16 Barb. 
113]; Moshier v. New York, 190 App. 
Div. 111, 179 NYS 338 [app dism 228 
IND. ¥.. 612 mem, 127 NE 917 mem]; 
Robinson v. Somers, 189 App. Div. 
792, 179 NYS 107; Dooling v. New 
York, 148 App. Div. 713, 132 NYS 
1012 [motion to App to Ct. of App. 
den 149 App. Div. 953 mem, 133 NYS 
1119 mem]; MacRae v. Chelsea Fibre 
Mills, 145 "App. Div. 588, 130 NYS 
339; Connell v. New York Cent., etc., 
R. Co., 144 App. Div. 664, 129 NYS 
666; Steinbrenner v. M. Ww. Forney 
Co., 143 App. Div. 73, 127 NYS 620; 
Warth v. Kastriner, 114 App. Div. 
766, 100 NYS 279; Keefe v. Straus, 
91 Misc. 627, 155 NYS 530; McKelvey 
Wek ZOE (Ste Ee, COs, 5 Misc. 424, 26 
NYS 711; Elze v. Baumann, 2 Mise. 
72, 21 NYS 782. 

N. C.—Malcolm v. Mooresville Cot- 
ton Mills, 191 N. C. 727, 133 SE 7; 
Perkins y. Spray Wood, éte., Gos, 189 
N. C. 602, 127 SE 677; Hinnant v. 
Tidewater Power Co., 187 N. C. 288, 
121 SE 540, 544 [dit Cyc]; Moore v. 
Chicago Bridge, etc., Works, 183 N. 
C. 438, 111 SE 776; Pickens County v. 
Jennings, 181 N. C. 393, 107 SE 312; 
Forsyth v. Zebulon Cotton Oil Mill 
Co., 167 N. C. 179, 83 SE 320; 'An- 
derson v. Atlantic Coast Line R. Co., 
161 N. C. 462, 77 SE 402; Pritchett 
v. Southern R. Co., 157 N. C. 88, 72 
SE 828; Tudor v. Bowen, 152 N. C. 
441, 67 SE 1015, 1386 AmSR 836, 30 
LRANS 804, 21 AnnCas 646; Jones 
v. American Warehouse Co., 138 N. 
C. 546, 51 SE 106; Drum v. Miller, 
135 N. C. 204, 47 SE 421, 102 AmSR 
528, 65 LRA 890; Carter v. Cape Fear 
Lumber Co., 129 N. C. 208, 39 SE 828; 
Bradley v. Ohio River, etc., R. Co., 
126 N. C. 735, 36 SE 181. 

N. D.—Gallagher v. Great Northern 
R. Co., 212 NW 8389; McGregor  v. 
Great Northern R. Co., 31 N. D. 471, 
154 NW 261, AnnCas1917E 141; Heck- 
man y. Evenson, 7 N. D. 173, 73 NW 
427. 

Oh.—Mason v. Moore, 73 Oh. St. 
275, 76 NE 932, 4 LRANS 597, 4 Ann 
Cas 240; Lake Shore, etc., R. Co. v. 
Murphy, 50 Oh. St. 135, 33 NE 403) 
Elster v. Springfield, 49 Oh. St. 82, 
30 NE 274. 

Okl.—Adrean v. Mathews, 104 Okl. 
198, 230 P 889; Marland Refining Co. 
v. Duffy, 94 Okl. 16, 220 P 846; Elec- 
tric Supply Co. v. Rosser, 88 Okl. 220, 
214 P 1068; Chicago, etc., R. Co. .v. 
Schands, 57 Okl. 688, 157 P 349; Chi- 
cago, etc., R. Co. v. Palmer, 55 Okl. 
227, 154 P 1163; Chicago, etc., R. Co. 
v. Nagle, 55 Okl. 235, 154 P 667; Rock 
Island Coal Min. Co. v. Davis, 44 Okl. 
412, 144 P 600; Cleveland Trinidad 
Pav. Co. v. Mitchell, 42 Okl. 49, 140 
P 416; Chicago, etc., R. Co, v. Wat- 
son, 36 Okl. 1, 127 P 693. 

Or.—Cederson v. Oregon R., 
Co., 38 Or. 343, 62 P 637, 63. P. 763. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa.-579, 109-A 659; 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]; Welch v. Carlucci Stone Co., 
215 Pa. 34, 64 A 392, 7 AnnCas 299; 
Drinkwater v. Quaker City Cooperage 
Co., 208 Pa. 649, 57 A 1107; Martin v. 
Williamsport, 208 Pa. 590, 57 A 10638; 
Anderson v. Hays Mfg. Co., 207 Pa. 
106, 56 A 345, 638 LRA 540; Nolder 
v. McKeesport, etc., R. Co., 201 Pa. 
169, 50 A 948; Foster v. Union Tract. 


etc.,. 


199 Pa. 498, 49 A 270; Lenich v. 
Helse 199°) Pa: "420, 49 A 320; Stokes 
Vv. Ralpho Tp., 187 Pa, 333, 40 A 958; 
Turton v. Powelton Blectric Ce.; 185 
Pa. 406, 39 A 1058; Nugent y. Phila- 
delphia Tract. Co., 181 Pa. 160, 37 A 
206; McCloskey v. Chautauqua Lake 
Ice Co., 174 Pa, 34, 34 A 287; Fritz 
v. Jenner, 166 Pa. 292, 31 "A 80; 
Weaver v. Iselin, 161 Pa. 386, 29 A 


49; Vanesse vy. Catsburg Coal Co., 
159 Pa. 403,:°28 A ~200;.7O’ Toole: iv. 
Pittsburgh, ‘etc., R. 2003, 258 Pas 99, 


27 A 737, 38 AmSR 830. 22 LRA 606; 
Merriman v. Phillipsburg Borough, 
158 Pa. 78, 28 A 122; Gates v. Penn- 
sylvania n. Co., 154 Pa. 566, 26 A 
598; Ledig v. Germania Brewing Co., 
153 Pa. 298, 25° A” 870;| Holmes v. 
Allegheny Tract. Coiv58 SPasewke2, 
25 A 640; Swentzel’ VV. Penn Bank, 
147 Pa. 140, 23 A 405, 415, 30 AmSR 
718, 15 LRA 305; Collins v. Chartier’s 
Valley Gas Co., 1310 Paz!) 143; <b8 4A 
1012, 17 AmSR 791, 6 LRA 280; Dela- 
ware, etc., R. Co. v. Jones, 128 Pa. 
308, 18 A 330; Jackson Tp. v. Wag- 
ner, 127 Pa. 184, 17 A 903, 14 AmSR 
833; Pennsylvania R. Co. v. Peters, 
116 Pa. 206, 9 A 317; Altoona v. 
Lotz, 114 Pa. 238, 7 A 240, 60 AmR 
346; Pennsylvania R. Co. v. Coon, 
111 Pa. 430, 3 A 234; Schum v. Penn- 
sylvania R.=Co., 107 Pa. 8, 52 AmR 
468; Kibele v. Philadelphia, 105 Pa. 
41; Easton v. Nec, 102 Pa. 474, 48 
AmR 213; Pennsylvania R. Co. Vv. 
White, 88 Pa. 327; McCully v. Clarke, 
40 Pa. 399, 80 AmD 584; Pennsylvania 
R. Co. v. Ogier, 35 Pa. 60, 78 AmD 
322; Lehigh, etc., Coal Co. v. Lear, 
6 Pa. Cas. 272,/9 A 267; Menner -v. 
Delaware, etc., Canal Co., 7 Pa. Super. 
135; Dunn vy. Pennsylvania R.. Co., 
20 Phila. 258. 

Philippine.—Picart v. Smith, +37 
Philippine 809; U. S. v. Catangay, 28 
Philippine 490. 

R. L—McHugh v. Williams, 143 R. 
I. 170, 110 A 607; Prue v. New York, 
etc., R. Co.psks Rit. .860, 27 A 450. 

8: C.—Eargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 SE 909; Lundy 
v. Southern Bell Tel., etc., Co., 90 
S. C. 25, 72 SE 558; Bolton v. West- 
ern Union Tel, Co., 84 S. C. 67, 65 SE 
937; Oliver v. Columbia, etc., R. Co., 
65.8: C, 1, 48 SE 307; Simms v. 
South Carolina R. Co., 27 S. C. 268, 
3 SE 301. 

S. D.—-Bergeron v. Minneapolis, 
ete., R. Co., 37 S. D. 458, 159 NW 51. 

Tenn.—Coco Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926, 
927 [eit Cye]; Nashville, ete., R. Co. 
v. Wade, 127 Tenn. 154, 153 SW 1120, 
AnnCas1914B 1020; State v. McClel- 
lan, 118 Tenn. 616, 85 SW 267, 3 Ann 


Tex.—Houston, etc., R. Co. v. John- 
son, 103 Tex. 320, 127 SW 539 faff 
(Civ. A.) 118 SW 1150]; Missouri, 
etc. oR. Co... Ve) Wood,5,950 Tex. 223, 
66 SW 449, 98 AmSR 834, 56 LRA 
592; Gulf}. etc,,, R. ‘Co. .v.)- Hodges, 
76 Tex. 90, 13 SW 64; Austin, etc., 
R. Co. v. Beatty, 73 Tex. 592, 11 SW 
858; Hays v. Gainesville St. R. Co., 
70 Tex. 602, 8 SW 491, 8 AmSR 624; 
Southern Cotton Press, ete, Co. v. 
Bradley, 52 Tex. 587; Comanche Duke 
Oil Co. v. Texas Pac. Coal, etec., Co., 
(Commn. A.) 298 SW 554 [rev (Civ. 
A.) 274 SW 193]; Koons v.. Rook, 
(Commn. A.) 295 SW 592 [aff (Civ. 
A.) 289 SW 1077]; T. J. Mansfield 
Constr. Co. v. Gorsline, (Commn. A.) 
288 SW 1067 [aff (Civ. A.) 278 SW 
485]; Wichita Valley R. Co. v. 
Meyers, (Civ. A.) 248 SW 444; Citi- 
zens’ Nat. Bank v. Ratcliff, (Civ. A.) 
238 SW 362; Walling v. Houston, 
ete,, R, Co., (Civ. A.) 195 SW 232; 
St. Louis Southwestern R. Co. v. 
Moore, (Civ, A.) 154 SW 602; Hopkins 
v. Garrison-Norton Lumber Co., (Civ. 
A.) 144 SW 310, 313 [quot Cyc]; 
Missouri, etc., R. Co. v. Moss, (Civ. 
A.) 135 SW 626; International, etc, 
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or has been guilty of negligence. 


R. Co. v. Schubert, (Civ. A.) 130 SW 
708; St. Louis, ete., R. Co. v, Frank- 
lin, 58 Tex. Civ. A. 41, 123 SW 1150; 


Houston, etc., R. Co. Vv. Roberts, 
50 Tex. Civ. A. 69, 109 SW. 982; 
International, etc., R. Co. v. Trump, 


42 Tex. Civ. A. 536, 94 SW 903, 98 SW 
1101; Guif, etc., R. Co. v. Hays, 40 
Tex. Civ. A. 162, 89 SW 29; Boyles 
v. Texas, etc., R. Co., (Civ. A.) 86 
SW 936; Rapid Transit R. Co. v. Mil- 
ler, (Civ. A.) 85 SW 439; Missouri, 
etc., R. Co. v. Wood, (Civ. GARY 81 Sw 
1187; Ft. Worth, ete., R. Cos wa Par= 
tin, 33 Tex. Civ. A. 173, 76 SW 236; 
Houston, etc., R. Co. v. Milam, (Civ. 
A.) 58 SW 735; Meadows v. Truesdell, 
(Civ. A.) 56 SW 932; Galveston, etc., 
R. Co. v. Simon, (Civ. A.) 54 SW 309; 
Missouri, etc., R. Co. v. Milam, 20 
Tex. Civ. A. 688, 50 SW 417; San 
Antonio, etc., R. Co.:v. Green, (Civ. 
A.) 49 SW 672; Missouri, etc., R. Co. 
v. Webb, 20 Tex. Civ. A. 431, 49 SW 
526; Houston, etc., R. Co. v. Sgalin- 
ski, 19 Tex. Civ. A. 107, 46 SW 113; 
Galveston, etc., R. Co. vy. Hitzen, (Civ. 
A.) 39 SW 625; Texas, etc., R. Co. v. 
Curlin, 13 Tex: Civ. A. 505, 36 SW 
1008; Gulf, etc., R. Co. v. Pendery, 
14 Tex. Civ. A. 60, 36 SW 793; Gal- 
veston, ete., R. Co. v. Waldo, (Civ. 
A.) 32 SW 783; Morris v. State, 35 
Tex. 'Cr, 313,33. SW 5392 

Utah.—Berger v. Salt Lake City, 56 
Utah 403, 191 P 238, 13 ALR 5; Wha- 
len v. Union Pac. Coal Co., 50 Utah 
455, 168 P 9%; Klenk v. Oregon Short 
Line R. Co., 27 Utah 428, 76 P 214; 
Downey y. Gemini Min. Co., 24 Utah 
434, 68 P 414, 91 AmMSR 798. 

Vt.—Williams v. Norton, 81 Vt. 1, 
69 A 146; Mann y. Central Vermont 
Ee OO, 55 Vt. 484, 45 AmR 628; 
Coates v. Canaan, bl. We tat: 

Va. —Chesapeake, Oty ep COueny. 
Crum, 140 Va. 333, 125 SE 301; Vir- 
vinta Re, ete. Co. "w.. smith: 117 Va. 
418, 84 ‘SE 641; Southern R. Co. v. 
Darnell, 114> Vas 3125-76 SB Zor 
Smith v, Norfolk, etc., Tract. Co., 109 
Va. 453, 63 SE 1005; Chesapeake, 
etc., R. Co. v. Farrow, 106° Va. 137, 
55 SE 569, 10 AnnCas. 12; Mason v. 
Post, 105 Va. 494, 54 SE sit tt 
LRANS 1038; Danville R.j etc... «Co. 
v. Hodnett, 101 Va. 361, 43 SE 606. 

Wash.—Pinckard v. Pease, 115 


Wash. 282, 197. P 49; Kavafian v. 
Seattle Baseball Club Assoc., 105 
Wash, 215, 177 PWG 18h Pere 


Minor v. Stevens, 65 Wash. 423, 118 
Pole, 42, aRANS add Los Chilberg 
Vv. Standard Furniture Co.; 63 Wash. 
414, 115 P 837, 34 LRANS. 1079; 
Olmstead v. Olympia, 59 Wash. 147, 
109 P 602; Lynch v. Kineth, 36 Wash. 
368, 78 P 923, 104 AmSR 958; Spokane 
Truck, etc., Co. v. Hoefer, 2 Wash. 
45, 25 P 1072, 26 AmSR 842, 11 LRA 
689; Ilwaco R., etc., Co. v. Hedrick, 
1 Wash. 446, 25 Pp 335, 22 AmSR 169. 

Ww. Va.—Prok Vv. Norfolk, etc., ean. 
Co., 75 W. Va. 697, 84 SE 568; Wil- 


liams v. Belmont Coal, ete; Co., 55 
W. Va. 84, 46 SE 802; Dicken Vv. 
Liverpool Salt. ete. Co. 41,.W. Va, 


511, 23 SE 582; Sebrell v. Barrows, 
36 W. Va. 212, 14 SE 996; Nuzum 
v. Pittsburgh, etc., Re Coe 30 W. Va. 
228, 4 SE 243; Fowler vy. Baltimore, 
etc., R. Co., 18 W. Va. 579; Washing- 
ton v. Baltimore, etc., R. ’Co., 17 W. 
Va. 190; Maslin v. Baltimore, "ete., ie 
Co., 14 W. Va. 180, 35 AmR 748. 

Wis.—Johnson v. Prideaux, 176 
Wis. 375, 187 NW 207; Clemens v. 
State, 176 Wis. 289, 185 NW 209, 21 
ALR. 1490; Dahinden v. Milwaukee 
Mlectric KR. ete.,.Co., 169 Wis.) 1.9971) 
NW 669; Griebenow v. Chicago,’ etc., 
pO 169 Wis. 12, 171 NW 664: 
Depouw v. Chicago, ete., R=. ‘Coz, 154 
Wis, 610, 148 NW 654; Astin v. Chi- 
cago, ete., R; .Co.; 143° Wis. 477, 128 
NW _ 265, 31 LRANS 158; Sufferling 
v. Heyl, 139 Wis. 510, 121 NW 251; 
Johanson v. Webster Mfg. Co., 139 
Wis. 181, 120 NW 832; Olwell v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Milwaukee St. R. Co., 92 Wis. 330, 66 
NW 362; Vass v. Waukesha, 90 Wis. 
337, 63 NW 280; Patry v. Chicago, 
etc., R. Co., 82 Wis. 408, 52 NW 312; 
Davis v. Chicago, etc., R. Co., 58 Wis. 
646, 17 NW 406, 46 AmR 667. 
Eng.—Stubley' v. London, ete., R. 
Co., L. R. 1 Exch. 13; Degg v. Mid- 
land R. Co., 1 H. & N. 781, 156 Re- 
: print 1413; Dixon y. Bell, 5 M. & S. 
r 198, 105: Reprint 1023, 19 ERC 26. 
Can.—Citizens’ Light, etc., Co. v. 
Lepitre, 29 Can. S. 1; Brown v. 
5 Leclerc, 22 Can. §. C. 53. 
" Alta.—Quast v. Grand Trunk Pac. 


a R. Co., 9 Alta, L. 496, 28 DomLR 
4 3438, 34 WestLR 540, 10 WestWkly 
671. 

% Ont.—Beaton v. Springer, 24 Ont. 
) A297: 


“Due or ordinary care is measured 

by the circumstances and is com- 
: mensurate with their requirements.” 
4 Weasler v. Murphy Transfer, etc., 
Co., 167 Minn. 211, 213, 208 NW 657. 

“The quantum of care, the safe- 

guards to be used, the precautions 
3 to be observed, the care and fore- 
2 sight to be exercised in each case, 
: must be as variable as the facts in- 
volved in different cases are vari- 
ous.” Union Tract. Co. v. Berry, 188 
Ind. 514, 522, 121 NE 655, 124 NE 
737, 32 ALR 1171. 

“It is not what one does, con- 
sidered of itself and apart from all 
other considerations, which is to be 

is judged in determining whether there 
has been an exercise of ordinary 
care. It is to what he does as re- 
lated to the circumstances under 
which he acts that the test is to be 

applied.” Stedman vy. O’Neil, 82 Conn. 

/ 199, 206, 72 A 923, 22 LRANS 1229. 

“What is ordinary care under one 
state of facts may be less than or 
more than ordinary care under an- 
other and different state of facts. 
That is to say, a person of reason- 
able prudence will deem necessary a 
greater degree of caution and of at- 
tention to the circumstances sur- 
rounding himself, 
with whom he is dealing, or with 
whose property he is dealing, where 
these circumstances are difficult to 
i manage, and where a mistake is 
2 likely to result in serious injury, 
than where the circumstances are 
: simple and uncomplicated, and easy 
to deal with, and where a mistake 
.in such dealing will not have any 
serious consequences. This is equi- 
valent to saying a person of reason- 
able prudence governs his conduct 
according to the nature, character, 
and gravity of the circumstances, or 
state of facts, or business, or part 
or department of business with which 
he has no deal.” Nashville, etc, R. 
Co. v. Wade, 127 Tenn. 154, 159, 153 
SW 1120, AnnCas1914B 1020. 

[a] “Due care is care propor- 
tioned to any given situation, its 
surrounding peculiarities and haz- 
ards. It may and often does require 
extraordinary care.”’ Tower v. 
Camp, 103 Conn. 41, 47, 130 A 86. 

b] “The exacting of more or less 

ence than the general standard, 
must depend on the circumstances of 
each particular case.’’ Brand  v. 
Schenectady, etc., R. Co., 8 Barb. (N. 
Y.) 368, 378. 

[e] Boy visiting father in saw- 
mill—Where a boy of six custom- 
arily visited at a sawmill his father, 
who was foreman thereof, the saw- 
‘mill operator was not liable to the 
boy for injuries on ‘such a visit re» 
sulting from his slipping on icy chips 
temporarily thrown on the _ floor 
while employees were cleaning a ma- 
chine, where the father had charge 
of all the work at the mill, and knew 
of the danger of walking in the 


ear 


The amount or degree of diligence and caution which 
is necessary to constitute due, reasonable, or ordi- 
nary care changes with changing conditions,?? and 
varies according to the exigencies which require 
vigilance and attention,?* so that the same conduct 


and the person. 


NEGLIGENCE 


wantonness.?? 


space near the machine while the 
machine was being cleaned, since, 
although the boy would not be 
charged with his father’s negligence, 
the father’s knowledge would affect 
the reasonableness of the degree of 
protective care exercised by the 
operator. Buswell v. Emerson Paper 
Co., 78 N. H. 581, 97 A 878. 

23. Pritchett v. Southern R. Co., 

157 N. C. 88, 72 SE 828; Bolton v. 
Western Union Tel. Co:, 84 8. C 67, 
65 SH=.937; Pecos, ) ete.,;; R.: .Co.). vi 
Finklea, (Tex. Civ. A.) 155 Sw 612; 
Furst-Edwards v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 146 SW 
1024; Ward v. Milwaukee, etc., R. 
Co., 29 Wis. 144, 150. 
' “There may be and frequently are, 
situations. and circumstances where 
the party bound to use only ordinary 
care would be required to be equally 
and even more watchful and atten- 
tive, and to take the same or greater 
pains and trouble to guard against 
injury, than would be necessary to 
constitute great care or great dili- 
gence in other situations and cir- 
cumstances, where the latter is the 
degree of care and diligence de- 
manded by law.” Ward v. Milwau- 
kee, etc., R. Co., supra. 

[a]. Abnormal conditions may give 
rise to exceptional duties, failure to 
perform which may constitute neg- 
ligence. Prok v. Norfolk, etc., R. Co., 
75 W. Va. 697, 84 SEH 568. 

24. U. S.—Baltimore, etc., R. Co. 
v. Jones, 95 U. S. 439, 24 L. ed. 506. 

Fla.—Morris v. Florida Cent., R. 
Co., 43 Fla. 10, 29 S 541. 

Me.—Caven  v. reer ane Granite 
Co., 99 Me. 278, 59 A 285. 

Mass. —Fletcher v. Boston, etc., R. 
Co., 1 Allen 9, 79 AmD 695; Holly v. 


Boston Gaslight Co., 8 Gray 123, 69 


AmD 233. 

Nebr.—Dailey v. Burlington, 
R. Co., 58 Nebr. 396, 78 NW 722. 

Tex.—Houston, ete., R. Co. v. Mi- 
lam, (Civ. A.) 58 SW 735; Texas 
at R. Co. v. Brock, (Civ. A.) 30 SW 
274. 

“The duty is dictated and meas- 
ured by the exigencies: of the occa- 
sion, as they were known to ‘exist, 
or should reasonably have been 
known or expected to exist, from 
other known and existent facts and 
circumstances, by the party charged 
with default.” Morris v. Florida 
Cent., etce., R. Co., 43 Fla. 10, 26, 29 


etc.; 


S 10. 

25. U. S.—Parrott v. Wells, 15 
Wall. 524, 21 L. ed. 206; King v. 
Cleveland, 28 Fed. 835; Gravelle v. 
Minneapolis, etc. R. Co, 10 Fed. 
711, 3 McCrary 352. 

Cal.—Pheenix. Assur. Co., Ltd. v. 


Texas Holding Co., (A.) 252 P 1082; 
Webber v. Bank of Tracy, 66 Cal. A 
29, 225 P 41; King’v. Green, 7 Cal. A. 
473,094 PU. 

D. C.—Atchison v. Wills, 21 App. 
548. 

Ga.—Spencer v. Lauer, etc., Co., 
14 Ga. A. 35, 81 SE 387; Atlantic 
Coast Line R. Co. v. Moore, 8 Ga. 
A. 185, 68 SE 875. 

Ida.—Anderson v. Great Northern 
RCo; ‘15. Ida.o13;99 Poot. 

Ill.—Illinois Cent. R. Co. v. Keegan, 
112 Ill. A. 28 [aff 210 Ill. 150, 71 NE 
321 

Tue osoott v. Central Contract- 
ing Co., 162 La. 885, 111 S 269, 270 
[quot Cyc]. 

Me.—Raymond v. Portland R. Co., 
100 Me. 629, 62 A 602, 3 LRANS 94; 
Caven v. Bodwell Granite Co., 99 
Me. 278, 59 A 285. : 

Md.—Mattingly v. Montgomery, 
106 Md. 461,.68 A 205; Cooke v. Balti- 
more Tract. Co., 80 Md.551, 31 A ett 

Miss.—Johnson v. Yazoo, ete., R. 
Co., 94 Miss. 447, 450, 47 S 785, 22 
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may, under one set of circumstances or in particular 
surroundings, constitute sufficient care, and under 
other circumstances or in other surroundings, 
negligent”> or even amount to gross negligence?® or 
Indeed, so great is the effect of cir- 


‘LRANS 312 [cit Cyc]. 


be 


Mo.—Rigges v. Metropolitan St. R. 
Co., 216 Mo. 304, 115 SW 969; Isabel 
v. Hannibal, etc., R. Co., 60 Mo. 475; 
Booker v. Southwest Missouri R. 
Co., 144 Mo. A. 278, 128 SW 1012; 
Gallagher v. Tipton, 133 Mo. A. 557, 
113 SW 674. 

N. Y.—Moshier v. New York, 190 
App. Div. 111, 179. NYS 338 [app dism 
228 N. Y. 612 mem, 127 NE 917 
mem]. 

Oh.—Palace Hotel Co. v. Medart, 
87 Oh. St. 130, 100 NE 317, AnnCas 
1913E 860. 

Pa.—Philadelphia, etc., R. Co. v. 
Boyer, 97 Pa. 91; Kay v. Pennsyl- 
vania R. Co., 65 Pa. 269, 3 AmR 628. 

S. C.—Bolton v. Western Union Tel. 
€o;; at S. C. 67, 65 SE 937. 

S. D.— Bergeron v. Minneapolis, 
ete., R. Co., 37 S..D:. 458, 159 NW 51. 

Tex.—Hopkins NM Garrison-Norton 
Lumber Co., (Civ. A.) 144 SW 310, 
313 [quot Cyc]; Texas, ete., R. Co, 
v. Johnson, 48 Tex. Civ. A. 135, 106 
SWe.773. 

Wash.—Globe Nav. Co. v. Mary- 
land Casualty .Co., 39 Wash. 299, 
81 P 826. 

“What would be reasonable care 
under some conditions would clearly 
be negligence in others.’’ Caven v. 
Bodwell Granite Co., 99 Me. 278, 283, 
59 A 285, 287. 

[a] “More than prudence.”—‘‘The 
degree of care which in one case 
would constitute negligence might 
in another be deemed the exercise 
of more than prudence.” Medlin v. 


parler. 23. Cal. A. °242;.244, 137 P 
26. U: S—Grand Trunk R. Co. v. 


Ives, 144 U. S. 408, 12 SCt 679, 36 
L. ed. 485; Swift v. Sandy, 165 Fed. 
622, 92 CCA 56 [aff 159 Fed. 271]. 

Ala.—White Swan Laundry Co. v. 
Wehrhan, 202 Ala. 87, 79 S 479. 

Ida.—Anderson v. Great Northern 
R.| Cos;/15;Ida.+513,.99. P: 94: 

Iowa.—Merchants’ Transfer, ete., 
Co. v. Chicago, ete., R. Co., 170 Iowa 
378, 150 NW 720. 

Ky.—Louisville, ete., R: Co. v. Me- 
cow _ Ky. 408. 

Y.—Snowden v. Somerset, 171 
99, ae NE 952. 

Pa. —Schum v. Pennsylvania R. 
Co., 107 Pa. 8, 52 AmR 468 
Tex.—Galveston, ete, R. Co. 

Thompson, (Civ. A.) 116 SW 106. 

Wis.—Read v. Morse, 34 Wis. 315. 

“What may be deemed reasonable 
and prudent in one case may, under 
different circumstances and surround- 
ings, be gross negligence.” White 
Swan Laundry Co. v. Wehrhan, 202 
Ala. 87, 88, 79 S 479. 

[a] “Grossest”’ negligence. — 
“What would be ordinary care un- 
der certain conditions might, under 
different conditions, be held to be 
the grossest kind of negligence.” 
Galveston, ete., R. Co. v. Thompson, 
(Tex. Civ. A.) 116 SW 106, 108. 

{b] Negligence and gross negli- 
gence.— “Negligence and gross neg- 
ligence are relative terms. An act, 
under certain circumstances, might 
be simply negligent; the same act, 
under other circumstances, might be 
grossly negligent.” Pegram v. West- 


Vv. 


ern Union: Tel, Co..:97 Nii CGo.5%)261, <2 
SE 256. 
27. Birmingham R., etc., Co. v. 


Jackson, 9 Ala. A. 588, 594, 63.8 782. 

‘It is a legal truism that what, 
under some conditions, will amount 
to ordinary care will, under other 
conditions, amount to even that reck- 
less disregard of the rights of others 
which, in law, is wantonness.”  Bir- 
mingham R., etc., Co. v.. Murphy, 2 
Ala. A. 588, 593, 56 S 817. [quot Bir- 
mingham R., ete., Co. v. Jackson, 
supra]. Y 
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cumstances that the same conduct, under different 
circumstances or in different situations, may range 
from the highest degree of care to gross negli- 


gence."> 


[§ 60] d. Particular Matters for Consideration— 
(1) Character of Business or Undertaking. 
ment for consideration in determining whether ordi- 
nary care has been exercised is the character of the 
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to be charged was engaged at the time of the act 
or omission complained of,?® the rule in this re- 
spect being that one who engages in a particular 


business or undertakes to do a particular work must 


An ele- 


business or undertaking in which the person sought 


28. Parrott v. Wells, 15 Wall. (U. 
S.) 524, 5386, 21.L. ed. 206; Moshier v. 
New York, 190 App. Div. 111, 179 
NYS 338 [app dism 228 N. Y. 612 
mem, 127 NE 917 mem]. 

“What would be extreme care un- 
der one condition of knowledge, and 
one state of circumstances, would be 
gross negligence with different knowl- 
edge and in changed circumstan¢ces.”’ 
Parrott v. Wells, supra [quot Moshier 

-v. New York, 190 App, Div. 111, 118, 

179 NYS 338]. 

29. U. S.—HBHichel  v. 44 
Fed. 845. 

Me.—Caven v. Bodwell Granite Co., 
99 Me. 278, 59 A 285: 

Md.—Philadelphia, 
Kerr, 25 Md. 521. 

Mass.—Fletcher v. Boston, ete., R. 
Co., 1 Allen 9, 79 AmD 695; Cayzer 
v. Taylor, 10 Gray 274, 69 AmD 317; 
Holly v. Boston Gaslight Co., 8 Gray 

123, 69 AmD 233. 

N. Y.—Heffernan v. Arnold, 48 App. 
Div. 419, 68 NYS 261. , 

Oh.—Palace Hotel Co. v. Medart, 
87 Oh. St. 130, 100 NE 3817, AnnCas 
1913E 860; Cleveland, etc., R. Co. v. 
Terry, 8 Oh. St. 570. 

Tex.—T. J. Mansfield Constr. Co. v. 
Gorsline, (Commn. A.) 288 SW 1067 

[rev (Civ. A.) 278 SW 485]; Houston, 
etc., R. Co. v. Roberts, 50 Tex. Civ. 
A. 69, 109 SW 982. 

“More active vigilance is required 
to conduct a locomotive through the 
streets of a populous town, than is 
necessary to guide a sled, drawn by 
oxen, in an unfrequented place. The 
degree of ordinary care 
higher state of mental activity in the 
one case than in the other. It de- 
mands more skill and science to 
guide a ship on the ocean, than a 
mudscow in a harbor. And yet, in 
the performance of either duty, we 
may witness the several degrees of 
care or neglect which we have been 
considering. Where the law exacts 
ordinary care, in the performance of 
any business, it has reference to the 
care which men of common prudence 
generally exercise in the same busi- 
ness, or that which is the most analo- 
gous to it. It does not expect from 
the farrier the delicate and skillful 
movements of the oculist. It judges 
each by the standard of his own pro- 
fession. In saying that a farrier has 
been guilty of negligence in shoeing 
a horse, we do not judge him by the 
skill and dexterity which the most 
eminent surgeon would exert in some 
delicate operation upon the human 
frame, but we refer to that standard 
which all farriers would recognize 
as the criterion of ordinary skill and 
eare in that profession. The same 
principles apply to engineers, en- 
gaged in the management of locomo- 
tives on our railroads. They must 
bring to the employment a skill and 
care adequate ‘to the duty, having 
reference to speed and safety. These 
qualities must be tested by a com- 
parison with those of others en- 
gaged in the like occupation. The 
eare and skill which the mass of 
engineers of common attainments ex- 
ercise in their calling, constitute the 
ordinary skill and diligence by which 
the different degrees of diligence are 
to be measured, and by which the con- 
duct of the engineer is to be gov- 


Sawyer, 


ete. (R.'/Cosruvi 


erned.”’ Brand v. Schenectady, etc., 
RiVCo, us Barb. (N- Ys). 86 8;ra 79. 
[a] Established regulations.—‘“It 


implies a}]’ 


may be Said, in general, ‘that any 
failure by one engaged in the pur- 
suit of his own occupation or busi- 
ness, to observe precautionary rules 
or regulations established by com- 
petent authority, to guard against 
accidents and prevent injuries to 
others, is in legal contemplation, a 
want of ordinary care. It matters 
not whether the business be prose- 
euted on land, on the water, or upon 
both, the established rules for regu- 
lating the course of conduct on 
either, so far as they relate. to the 


| safety of others, should be duly re- 
garded to satisfy the first require- 


ment of ordinary care.” Philadel- 
phia, ete:, R. Co. v. Kerr, 25 Md. 521, 
531. 

30. U. S.—Chicago Great Western 
R. Co. v. Egan, 159 Fed. 40, 36 CCA 


230; St. Louis; ete., “Packet! Co. v: 
ep aa .ete., Bridge Co., 31 Fed. 
755. 


Ala.—Travis y. Louisville, ete. R. 
Co., 183 Ala. 415, 62 S 851. 

Ga.—Porter v. Davey Tree-Expert 
Co., 34 Ga. A. 355, 129 SE 557. 

Ind. T.—Atoka Coal, ete., Co. v. 
Miller, 7 Ind. T. 104, 104 SW 555 [rev 
on other grounds 170 Fed. 584, 95 
CCA 664]. : 

Kan.—Missouri Pac. R. Co. v. Wal- 
ters, 78 Kan. 39, 96 P 346. 

Ky.—Louisville, ete; R. Co. v. 
Roth, 13@ Ky: 759, 114 SW 264. 

Mass.—Kelley v. J. A. Laraway Co., 
223 Mass. 182, 111 NE 794; Gardner 
v. Boston El. R. Co., 204 Mass. 213, 
90 NE 534. 

Mo.—Siegrist v. Arnot, 10 Mo. A. 
197 [rev on other grounds 86 Mo. 200, 
56 AmR 424], 

Mont.—Liston v. Reynolds, 69 
Mont. 480, 223 P 507; Kelley v. Cable 
Co., 7 Mont. 70, 14 P 633; Diamond 
v. Northern Pac. R. Co., 6 Mont. 580, 
LBEngG Ts 

N. J.—Schutte v. United Electric 
Co., 68 N. J. Li. 435, 538 A 204; Van 
Winkle v. American Steam-Boiler 
Co., 52.N..J. Li. 240,19 A 472. 

N. Y.—Hun v. Cary, 82 N. Y. 65, 
37 AmR 546, 59 HowPr 439 [aff 59 
HowPr 426]; Nolton vy. Western R. 
Corp., 15 N. Y. 444, 69 AmD 623, 10 
HowPr 97; Brand v. Schenectady, 
etc., R. Co., 8 Barb. 368. 

Oh.—Kerwhacker v. Cleveland, ete., 
R. Co., 3 Oh. St. 172, 62 AmD 246. 
.Okl.—Texas Co. v. Robb, 88 Okl. 
150, 212 P 318; Pauls Valley Com- 
press, etc., Co. v. Harris, 62 Okl. 103, 
162 P 216. 

Wash.—Spokane Truck, etc., Co. v. 


Hoefer, 2: Wash. *45,'.25 'P 1072, 26 
AmSR 842,°11 LRA 689. 
Wis.—Olwell v. Skobis, 126 Wis. 


308, 105 NW 777; Lockwood v. Belle 
a St. R. Co., 92 Wis. 97, 65 NW 


Eng.—Heaven v. Pender, 11 Q. B. 
D. 5038, 509, 19 ERC 81; Grill v. Gen- 
eral Iron Screw Collier Co., Ltd., L. 
Rit CYP. ie00} 622 ehafliebe Re 8aoCeee: 
476]; Shiells v. Blackburne, 1 H. BI. 
158, 126 Reprint 94; Wilson v. Brett, 
11 M. & W..118, 152 Reprint 737, 

Compare Chicago Union Tract. Co. 
v. Hansen, 125 Ill. A. 153 (where the 
court disapproved of the use of the 
word “skill” in an instruction on 
what constitutes ordinary care). 

“A person who undertakes to do 
some work, for reward, to an article 
must exercise the care of a skilled 
workman, and the absence of suct 
care in him is negligence.” Grill v. 


exercise such a degree of skill as is usually exercised 
by persons of ordinary prudence who are engaged in 
such business or accustomed to doing work ot that 
character,®® especially where the lack of such skill 


General Iron Screw Collier Co., Ltd., 
supra. 

“Whenever one person is by cir- 
cumstances placed in such a position 
with regard to another that every 
one of ordinary sense who did think 
would at once recognize.that if he did 
not use ordinary care and skill in his 
own conduct: with regard to those 
circumstances he would cause dan- 
ger of injury to the person or prop- 
erty of the other, a duty arises to use 
ordinary care and _ skill to avoid such 
danger.’”’ Heaven v. Pender, supra. 

[a] “The standard of ordinary or 
reasonable care is that degree of care 
(1) which ordinarily prudent per- 
sons, (2) engaged in the same kind 
of business, (3) usually exercise un- 
der similar circumstances. . . . Nor 
would the care which prudent per- 
sons engaged in other kinds of busi- 
ness would use be the true standard. 
The care a farmer or merchant would 
deem proper, in the absence of evi- 
dence to guide him, and would use in 
running an engine, or building a 
bridge, would be no criterion of the 
ordinary care exercised by persons 
customarily engaged in those occu- 
pations.” Canadian Northern R. Co. 
ae Senske, 201 Fed. 637, 642, 120 CCA 

{[b] “The best evidence of the 
degree of care which ordinarily pru- 
dent persons would have exercised 
under given circumstances is the de- 
gree of care which ordinarily pru- 
dent persons, engaged in the same 
kind of business, customarily have 
exercised and commonly do exercise 
under similar circumstances.” Ca- 
nadian Northern R. Co. v. Senskej 201 
Fed. 637, 648, 120 CCA 65. 

{[c] “The best test of actionable 
negligence and the true standard for 
the measurement of ordinary care is 
the degree of care which persons of 
ordinary intelligence and prudence, 
engaged in the same kind of business, 
commonly exercise under like cir- 
cumstances. If the care exercised in 
the case rises to or above that stand- 
ard, there is no actionable negligence. 
If it falls below that standard, there 
is.” Canadian Northern R. Co. v. 
Senske, 201 Fed. 637, 644, 120 CCA 


65. 

[dad] Professional and eciall 
skilled services. — ‘The apiieadion 
which the law imposes upon persons 
performing medical, other profes- 
sional, and specially skilled services, 
is that they shall exercise a reason- 
able degree of care, skill, and. ability; 
which generally is taken and consid- 
ered to be such a degree of care and 
skill as, under similar conditions and 
like surrounding circumstances, is 
ordinarily employed’ by their respec- 
tive professions,” Porter v. Davey, 
Tree-Expert Co., 34 Ga. A. 355, 356, 
129 SE 557. : 

[e] Restaurant keeper.—‘“The care 
which the law exacts of a restaurant 
keeper is, as we have already said, 
that degree of care which a man of 
ordinary prudence, skilled in the art 
of selecting and preparing food for 
human consumption, would exercise 
in selecting and preparing food for 
his own private use,/and not the or- 
dinary care of a man of ordinary pru- 
dence who possesses no such knowl- 
edge.” Travis v. Louisville, ete. R. 
Co.,, 183 Ala. 415, 426, 62 S 851. 

(f{] Hoisting a safe is within the 
rule. Spokane Truck, etc, Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


ene 


-yea Co., 206 Mass. 516, 92 NE 764. 


would be highly dangerous to the persons or lives 
‘of others.*+ 


[§ 61] (2) Relation of Parties. 


whether or not ordinary care has been exercised 
the relation of the parties is a matter which should 


be taken into consideration.®? 
[§ 62] (8) Situation of Parties. 


whether or not one has exercised sufficient care to 
avoid injuring another the situation of the parties 
is a matter proper for consideration.** 

[§ 63] (4) Nature, Characteristics, and Condition 
‘of Instrumentalities. In determining whether proper 
care has been exercised regard should be had to 
the nature, characteristics, and condition of the in- 
strumentalities in connection with the use or control 


of which negligence is charged.*4 


proper to consider the use which is customarily 
made of particular instrumentalities.*® 


Hoefer, 2 Wash. 45, 50, 25° P 1072, 
26 AmSR 842, 11, LRA 689 (“It 
certainly cannot be gainsaid. that 
‘prudence’ Should be one of the requi- 
site qualifications of a person en- 
gaged in such employment. Nor 
must his qualifications stop here, 
when engaged in a business which is 
liable to injuriously affect the public; 
for he might be an ordinarily pru- 
dent man, and yet, if he had no ex- 
perience or skill in the particular 
work in which he is engaged, disas- 
trous results would be liable to fol- 
low’’). ‘ F 
~ 81. Schutte v. United Electric Co., 
68 N. J. L. 435, 538 A 204; Van Winkle 
v. American Steam-Boiler Co., 52 N. 
J. L. 240, 19 A 472. 

Danger as matter for consideration 
see infra § 67. : 

Palace Hotel Co. v. Medart, 87 
Oh. St. 130, 100 NE 317, AnnCas 
1913E 860; Boyles v. Texas, etc, R. 
Co., (Tex. Civ. A.) 86 SW 936. 

23. Bichel v. Sawyer, 44 Fed. 845; 
Diamond State Iron Co. v. Giles, 12 
Del. 556, 11 A 189; Roberts v. Chi- 
eago City R. Co., 262 Ill. 228, 233, 104 
A 708 [rev 177 fll. A. 400]; Fletcher 
v. Boston, ete, R. Co. 1 Allen 
(Mass.) 9, 79 AmD 695; Holly v. Bos- 
ton Gaslight Co., 8 Gray (Mass.) 123, 
69 AmD 233. p 

“If the course pursued appears, in 
the light of the circumstances, to be 
such as would be adopted by reason- 
ably prudent persons placed in the 
same situation, the law declares that 
there had been no want of care.” 
Roberts v. Chicago City R. Co., su- 

ra. 
e 34. Cal.—Bellinger v. Hughes, 31 
Cal. A. 464, 160 P 838. : 

Conn.—Geoghegan v. Fox, 104 
Conn, 129, 132 A 408. 

Del.—Hannigan v. Wright, 21 Del. 
537, 63 A 234. j 

Fla.—Southern Cotton Oil Co. v. 
Anderson, 80 Fla. 441, 86 S 629, 16 
ALR 255. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 

Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989. 

Iowa.—House v. Cramer, 134 Iowa 
374, 112 NW 3, 10 LRANS 655, 13 
AnnCas 461. 

Ky.—Weidner v. Otter, 171 Ky. 167, 
188 SW 3365. h 

La.—Mequet v. Algiers Mfg. Co., 
147. La. 364, 84 S 904; Gouzien v. 
Feraci, 2 La. A. 115. ‘ 

Me.—Caven v. Bodwell Granite Co., 
99 Me. 278, 59 A 285. 

Mass.—Trombley vy. Stevens-Dur- 


Mich.—Patterson v. Wagner, 204 


‘Mich. 593, 171 NW 356. 


Minn.—Mattson v. Minnesota, etce., 


‘R. Co., 95 Minn, 477, 104 NW 443, 111 


AmSR 483, 70 LRA 5038, 5 AnnCas 
498. 

Mo.—Rettlia v. Salomon,, 308 Mo. 
673, 274 SW 366. 

N. Y.—Mark v. Fritsch, 195 N. Y. 
282, 88 NE 380, 1388 AmSR 800, 22 
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[§ 64] (5) Control of Instrumentalities.. In de- 


termining what is reasonable or ordinary care con- 


In determining 


trol over the instrumentality claimed to have caused 
the injury is an element for consideration,®* and 
the amount of prudence and vigilance which must 


be exercised in order to reach the required stand- 


In determining 


It may also be 


LRANS 6382; Odell v. Solomon, 99 N. 
Y. 685 mem, 1 NE 408 [rev.50 N. Y. 
Super. 119]. 

Pa.—Fredericks v. Atlantic Refin- 
A Co.,,.282 Pa. 8, :127.A..615, 38. ALR 

ne I.—Greenhalch v. Barber, 104 A 
769. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 SW 303. 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Wash.—Minor v. Stevens, 65 Wash. 
423, 118 P 313, 42 LRANS 1178. 

Alta.—Johnson v. Giffen, 18 Alta. 
L. 312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 

Ont.—Fisher v. Murphy, 3 OntwWN 
150, 20 OntWR 201. 

Que.—Hawk v. L’Houmeau, 29 Rev 
LegNS 429. , 

“He who knowingly deals with an 
agency which may cause harm to 
others, unless care is exercised, must 
answer for the results which flow 
from a negligent failure to. exercise 
Such care; and the extent of the care 
required is proportioned to the like- 
lihood of harm flowing from a fail- 
ure to exercise it.’ Hartman v. Hy- 
man, 287 Pa. 78, 86, 184 A 486, 47 
ALR 843 (a case involving a credit 
bureau). 

[a] “The driver of a motor ve- 
hicle—a dangerous instrumentality 
capable of inflicting fatal injuries— 
is charged with a greater amount of 
care than the pedestrian, ‘in order 
that he may be bound to the same 
standard of ordinary care.” Weithe 
v. Rathjen Mercantile Co., 34 Cal. A. 
302, 305, 167 P 287. See generally 
Motor Vehicles § 780. 

35. Daviason yv.. Toledo Home Tel. 
pen 4 Oh. A. 237, 26 Oh. Cir. Ct. N. 


Pra hae 

[a] Guy wires of telephone poles. 
—In an action by an employee of a 
telephone company for injuries re- 
ceived by falling from a pole of that 
company when a guy wire of the 
pole on which he was depending to 
help support himself while at work 
thereon broke, the fact that linemen 
of the company were in the habit of 
using the guy wires to support them- 
selves while working on the poles, 
which custom was known to defend- 
ant, was a proper matter to. be 
shown in evidence as bearing on the 
question whether defendant was 
guilty of negligence in failing to 
replace an old, rusty, and defective 
guy wire. Davidson v. Toledo Home 
Mel. 6o0.,15 Oh. | A. 237%, 26,.Oh:) Cir. Ct. 
N. S. 273. 

86. Philadelphia, etc, R. Co.. v. 
Kerr, 25 Md. 521; Gardner v. Boston 
El. R. Co., 204 Mass. 213, 90 NE 534; 
Kelsey v. Barney, 12 N. Y. 425. 

837. Philadelphia, ete, R. Co. vy. 
Kerr, 25 Md. 521; Gardner v. Boston 
El. R. Co., 204 Mass. 213, 90 NE 534; 
Kelsey v. Barney, 12 N. Y. 425. 

{a] “A common carrier of passen- 
gers either by rail or by water has 
so complete a control and the con- 


ard increases with one’s increased power of control 
over such instrumentality.*7 : 4 

[§ 65] (6) Nature and Characteristics of Prop- 
erty. What constitutes ordinary care with respect 
to property is materially affected by its nature,®® 
situation,®® bulk,*® perishability,*! and value,*? as 
well as by the other facts and cireumstances of 
the particular case.*? 

[§ 66] (7) Locality. The locality in which a par- 
ticular act is done or omitted may be a matter 
proper for consideration in determining whether 
sufficient care has been exercised.*4 


sequences of negligence on his part 
may be so serious that he is justly 
held to a very high degree of care 
for their safety.’ Gardner v. Bos- 
ton El. R. Co., 204 Mass. 213, 216, 90 


NE 534. See generally Carriers 8§ 
1295-1300. 

38. Ward v. Milwaukee, ete, R. 
Co., 29 Wis. 144. 

39. Ward v. Milwaukee, etc. R. 
Co., supra. 

40. Ward v. Milwaukee, etc. R. 
Co., supra. 

41. FHichel v. Sawyer, 44 Fed. 845. 


[a] Duty of commission merchant 
with respect to sale.—‘“‘You would 
not expect a commision merchant to 
whom perishable articles, such as 
fruits and vegetables, were consigned, 
to exercise or require the same 
amount of indulgence and delay in 
making sales as you would in re- 
spect to lumber, or some other ar + 
ticle that was not perishable. You 
can see that, from the nature of the 
article itself, from the nature of the 
business, from the course of trade, 
from the customs of trade at the 
point to which the shipper has. con- 
signed his goods for sale, that which 
might meet the requirements of the 
law as to diligence under one state 
of facts and circumstancés would not 
be sufficient under different condi- 
tions. All that must be looked to. 
You can see that diligence in respect 
to one article might require that an 
expedious sale should be made, that 
the agent should hurry the article 
on the market, while in respect to 
another article he might delay, or 
might. exercise more discretion, and 
take more time,” WHichel y. Sawyer, 
44 Wed. 845, 848. See generally Fac- 
tors § 47. 


42. Ward v. Milwaukee, etc, R. 
Co., 29 Wis. 144. 
43. Ward v. Milwaukee, ete, R. 


Co., supra. 

44, Cal.—Lampton v. Davis Stand- 
ard Bread Co., 48 Cal. A, 116, 191 P 
710; Bellinger v. Hughes, 31 Cal. A. 
464, 160 P 838. 

Conn.—Butterly v. Alexander Dal- 
las, Inc., 93 Conn. 95, 105 A 340. 

Del.—Brown v. Wilmington, 27 Del. 
492, 90 A 44, 

D. C.—Terminal Taxicab Co. vy. 
Blum, 54 App. 357, 298 Fed. 679. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 
yo Ras v., Goodall, 183 Ill. A. 

Ind.—Croatian Bros. Packing Co. vy. 
Rice, (A.) 147 NE 288. 

Iowa.—House v. Cramer, 134 Iowa 
374, 112 NW 3, 10 LRANS 655, 18 Ann 
Cas 461. 

Kan,.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740. 

Ky.—Gregory v. Slaughter, 124 Ky. 
845, 99 SW 247, 30 KyL 500, 124 
AmSR 402, 8 LRANS 1228. 

HC mak Ri sis v. Hamilton, 2 La. A. 

Md.—Hempel v. Hall, 136 Md. 174, 
110 A 210, 9 ALR 1246. 


696 [45 C.J.] 
[§ 67] (8) Danger.* © 


Mass.—Creedon 'v. Galvin, 226 
Mass. 140, 115 NE 307. 
Mich.—Louthain v. Hesse, 234 


Mich. 693, 209 NW 138. 
Minn. —Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501. 
Miss.—Flynt v. Fondren, 122 Miss. 


248, 84 S 188. 


Mo.—Aronson v. Ricker, 185 Mo. 
A. 528, 172 SW 641. 
N. H.—Brody v. Gilbert, 131 A 


142. 
N. J.—Abel_ v. 
(Sup) 132 A 245. 
Y.—Mark v. Fritsch, 195 N. Y. 


Zeek Baking Co., 


282, $8 NE 380, 133 AmSR 800, 22 
LRANS 632. 

Oh.—Joseph v. Larkworthy, 15 Oh 
NPNS 561. 


20 t.. Pat 


Pa—McAvoy v. Kromer, rr 


196, 120 A 762; Scott v. Hunter, 
Pa. 192, 84 AmD 542. 

Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

Utah.—Cheney v. Buck, 56 Utah 
ZIP Leo Re Sl, 

Vt._—Aiken v. Metcalf, 92 Vt. 57, 
102 A 330. 

Wash.—Grant _ v. 55 
Wash. 365, 104 P 632 

W. Va. —Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCasl1916H 656. 4 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417. 

Eng.—Logan v. O’Donnell, [1925] 2 
Tyla 

Alta. — Kastinuk . v. 
[1926] 3 DomLR 704. 

Ont.—Kidd v. Lea, 10 OntWN 216. 

Que.—Denis v. Deshaies, 25 Rev 
LegNS 462. 

“Tt is plain that ‘the situation 
circumstances surrounding the 
ployment’ must be considered; for, 
applying the rule to a case of this 
character, a person in hoisting a 
heavy weight in an unfrequented 
place, in no way connected with any 
thoroughfare or passageway, could 
not be held to the same degree of 
care as he would be if the work were 
being done in a public thoroughfare, 
where people had a right to pass, and 
were actually constantly passing.’ 
Spokane Truck, etc., Co. v. Hoefer, 2 
Wash. 45, 49, 25 P 1072, 26 AmSR 
842, 11 LRA 689. 

“That may be prudent if done in 
a wilderness, which would be grossly 
careless if done in a crowded city. 
Why? Because no injurious conse- 
quences would naturally be expected 
in the one case, while in the other 
they may be almost inevitable. 
Hence the actor is bound to antici- 
pate more in the one case than in the 
other, and as he is liable for all he 
should have foreseen, the extent of 
his responsibility is not the same.” 
Scott v. Hunter, 46 Pa. 192, 194, 84 
AmD 542. 

{a] Wessel entering harbor.—‘‘It 
is quite apparent that a _ different 
amount of care would satisfy the re- 
quirements of the law in a vessel en- 
tering an unfrequented harbor, from 
that which would be demanded in 
entering a harbor like that of New 
York.” Kelsey, v. Barney, 12) 'N7- "Y. 
425, 431. 

[b] In the vicinity- of a school- 
house, at a time when children may 
be expected to be on the street, the 
driver of a vehicle should exercise 
a greater degree of caution than 
might be required of him under other 
circumstances. Lampton v. Davis 
Standard Bread Coy, 48 Cal. A. 116, 
191 P 710., See generally Motor Ve- 
hicles('$799. 

45. Knowledge of danger see su- 
pra §§ 25-30. 

46. U. S.—Chunn vy. City, etc, R. 
Cor 207 = USS. 302.5 28. Sot ba, be 
L. ed. 219; The John Carroll, 275 Fed. 
302; Delaware, etc., R. Co. v. Lar- 
nard, 161 Fed. 520, 88 CCA 462; Kelly 


Armstrong, 


Nicholson, 


and 
em- 


The duty of care is com- 
mensurate with the danger present in a situation 


NEGLIGENCE 


v. Malott, 135 Fed. 74, 67 CCA 548; 
Delaware, etc., R. Co. v. Devore, 122 


Fed. 791, 58 CCA 543 [certiorari den 


ears S.. 561,,23 SCt 855, 47 LL. ed. 

Ala.—McCluskey v. Duncan, 216 
Ala, 388, 113 S 250; Alabama Western 
age: v. Mitchell, 148 Ala. 35, 41 S 
427. 
aa cituabehad A v. Abrigo, 241 SW 

3. . 

Cal.—Hatzakorzian v. Rucker-Ful- 
ler Desk Co., 197 Cal. 82, 239 P 709, 
714, 41 ALR 1027 [quot Cyc]; Hen- 
derson v. Los Angeles Tract. Co., 150 
Cal. 689, 89 P 976; Glueck v. Scheld, 
125 Cal. 288, 57 P 1003; Phoenix As- 
sur. Co., Ltd. v. Texas Holding Co., 
(A.) 252 P 1082; Weihe v. Rathjen 
Mercantile Co., 34 Cal. A. 302, 167 P 
287, 288 [quot Cyc]; Tackett v. Hen- 
derson Bros. Co., 12 Cal. A. 658, 108 
Peis. 

Colo.—Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982; Colorado Springs Electric Co. v. 
Soper, 38 Colo. 126, 88 P 161; Wil- 
liams v. Sleepy Hollow Min. Co., 37 
Colo. 62, 86 P 3387, 7 LRANS 1170, 
11 AnnCas 111. 

Conn.—Geoghegan v. Fox, 104 Conn. 
129, 132 A 408; Riley v. Consolidated 
Re Co.) 82°-Conn. +1057) 72% A=562,0 od 
LRANS 880; Dexter v. McCready, 54 
Conn, 171, 5° A 8565: 

Del.—Cecil v. Mundy, 28 Del. 291, 
92 A 850; Anderson v. Wilmington, 22 
Del. 485, 70 A 204; MacFeat v. Phila- 
delphia; ‘etc., R. Co. 21 “Del... 52, 62 
A 898; Queen Anne’s R. Co. v. Reed, 
21 Del. 226, 59 A 869, 119 AmSR 301; 
Reiss v. Wilmington City) (Fe Co! 
(Super.) 67 A 153. 


D. C.—Metropolitan R. Co. v. Blaik,. 


22 App. 194. 

Fla.—Cobb v. Twitchell, 108 S 186, 
45 ALR 865; Christopher Co. v. Rus- 
sell, 63 Fla. 191, 58 S 45, AnnCas 
1918C 564; Jacksonville Electric Co. 
v. Adams, 50 Fila. ''429)°'39° S°183,''7 
AnnCas 241; Consumer’s Electric 
Light, etc. Co. vy. Pryor, 44 Fla. 354, 
32 S 797; Morris v. Florida Cent., etc., 
RiCor, 43 Fla. 10, 29° S541.) = 

Ga.—-Chattanooga Southern R. Co. 
v. Wheeler, 123 Ga. 41, 50 SH 987; 
Davies v. West Lumber Co., 32 Ga. 
A. 460, 123 SE 757. 

Ida.—Anderson v. Great Northern 
R,.Co., 15 Tda. 513; 99° "Pot haton 
v. Weiser, 12 Ida. 544, 86 P 541, 118 
AmSR 225. & 

Tll—Austin v. Public Serv.” Co., 
299° TI 112). 132) NE —458*> 27 SADR 
795; Chicago, etc., Electric R. Co. v. 
Wanic, 230 Ill. 580, 82° NE 821, 15 
LRANS 1167; Commonwealth Blec- 
tric Co. v. Melville, 210 Ill. 70, 70 NE 
1052; Spring Valley v. Gavin, 81 fl. 
A. 456 [aff 182 Ill. %939, 54 NE 1035]. 

Ind.—Vivian ‘Collieries Go. v. Ca- 
hall, 184 Ind. 473, 110 NE 672, 677 
[cit Cyc]; Lake Brie, etc, Ee Co. v. 
Ford, 167 Ind. 205, 78 NE 969; In- 
dianapolis St. TRY Cony Schmidt, 1638 
Ind, 360, 71 NE 201; Porter County Vv. 
Dombke, 94 Ind. 72: Virgin v. Lake 


Erie) ete., "R.'Co., 55. Ind} A. 216." 101 
NE 500; Pittsburgh, etc, R. Co. Vv. 
Rose, 40 Ind. A. 240, 79 NE 1094; 


Indianapolis St. R. Co. v. Seerley, 35 
Ind. A. 467, 72 NE 169, 1034. 

Ind. T.—Atoka Coal, etc., Co. v. 
Miller, 7 Ind. T. 104, 104 SW 555 
{rev on other grounds 170 Fed. 584, 
95 CCA 664]. 

Iowa.—La Barge v. Union Etectric 
Co., 188 Iowa 691, 116 NW 816, 19 
LRANS 213; German Ins. Co. v. Chi- 
cago, ete., R. Co., 128 Iowa 3886, 104 
NW 361; Hakins v. Chicago, ete. R. 
Co., 126 lowa 324, 102 NW 104; Barto 
v. lowa Tel. Co., 126 Iowa 241, 101 
NW 876, 106 AmSR 347; Armbright 
v. Zion, 108 Iowa 338, 79 NW 72. 


Kan-—Parks v. (oF C. Yost Pie: Co}, 


144 P 202, LRA1915C 


93 Kan. 334, 
68 


179; Feldkamp v. Kansas City, 


or incident to an operation or instrumentality,*® and 
a person engaging in an act which the circumstances 


Kan. 479, 75 P 464. 

Ky. —Weil v. Kreutzer, 134 Ky. 568, 
121 SW 471, 24 LRANS BT; Gregory 
v. Slaughter, 124 Ky. 345, 99 SW 247, 
30 KyL 500, 124 AmSR 402, 8 LRANS 
1228; Merschel v. Louisville, ete., R. 
Cos, 4121 Ky. 620, 85 SW 710, 27 KyL 
465; Illinois Cent. R. Co. v. Coley, 
121 Ky. 385, 89 SW 234, 28 KyL 336, 
1 LRANS 370; Ford v.: Crigler, 74 
SW 661, 25 Kyl 56; Louisville, etce., 
R. Co. v. McCoy, 81° Ky. 403; Chesa- 
peake, etc., R. Co. v. Riddle, 72 SW 
22, 24 KyL 1687. 

La.—Cherry vy. Louisiana, etc., R. 
Co., 121 La. 471, 46 S 596, 126 AmSR 
323, 17 LRANS 505; Simmons v. 
Shreveport Gas, etc., Cok VLC 
10338, 41 S 248. 

Me.—Raymond v. Portland R. Co., 
100 Me. 529, 62 A 602, 3 LRANS 94;, 
Caven vy. Bodwell Granite Co., 99 Me. 
278, 59 A» 285. 

Md.—Buck v. Brady, 110 Md. 568, 
73 A 277, 132 AmSR 459; Geiselman 
v. Schmidt, 106 Md. 580, 68 A 202; 
Baltimore v. Holmes, 39 Md. 243. 

Mass.—Partelow v. Newton, etc., 
St. R. Co., 196 Mass. 24, 81 NE 894; 
Cayzer v. Taylor, 10 Gray 274, 69 
AmD 317. 

Mich.—Mascitelli v. Union Carbide 
Co., 151 Mich. 693, 15 NW 1721; .War- 
ren v. City Electric R. Co., 141 Mich. 
298, 104 NW 6138; Seott v. Longwell, 
St Mich. 12, 102 NW 230, 5 AnnCas 
679. 

Minn.—Dahl v. Valley Dredging 
Co., 125 Minn. 90, 145 NW 796, 52 
LRANS 1173; Gould vy. Winona Gas 
Co., 100 Minn. 258,111 NW 254, 10 
LRANS 889; Continental Ins. Co. v. 
Chicago, ete., R. Co., 97 Minn. 467, 
107 NW 548, 5 LRANS 99; Lauritsen 
v. American Bridge Co., 87 Minn. 518, 
92 NW 475. 

Miss.—Temple v. McComb City 
Hlectric Light; etc., Co., 89 Miss. 1, 
42 S 874, 119 AmSR 698, 11 LRANS 
449, 10 AnnCas 924; Home Ins. Co. v. 
Louisville, etc., R. Co., 70 Miss. 119, 
12 S 156 

Mo.—Hovarka y. St. Louis Transit 
Co., 191 Mo. 441, 90 SW 1142; Ma- 
grane v. St. Louis, ete., R. Co. 1838 
Mo. 119, 81 SW 1158; Booker v. 
Southwest Missouri R. Co., 144 Mo. 
A. 278, 128 SW 1012; Hillerbrand v. 
May Mercantile Co., 141 Mo. A. 122, 
121: SW 326; Mertens v. St. Louis 
Transit Co., 122 Mo. A. 304, 99 SW 
512; Kappes v. Brown Shoe Co., 116 
Mo. A. 154, 90 SW 1158; McDaniels. 
v. Royle Min. Co., 110 Mo. A. 706, 85 
SW 679; Winkelman vy. Kansas City 
Electric Light Co., 110 Mo. A. 184, 85 
SW 99; King v. National Oil Co., 81 
Mo. A. 155; Doan v. St. Louis, etc., 
R. Co., 38 Mo, A. 408. 

Mont.—Liston  v. Reynolds, 69 
Mont. 480, 223 P 507; Henroid v. 
Gregson Hot Springs Co., 52 Mont. 
447, 158 P 824; Bourke v. Butte Blec- 
tric, etc., Co., 33 Mont. 267, 83 P 470; 
Diamond v. Northern Pac. R. Co., 6 
Mont. 580, 138 P 367. 

Nebr.—Bianki v. Greater American 
Exposition, 3 Nebr. (Unoff.) 656, 92 
NW 615. 

N. H.—Hewett v. Woman’s Hos- 
pital Aid Assoc., 73 N. H. 556, 64 A 
190, 7 LRANS 496; Pittsfield Cotton- 
wear Mfg. Co. v. Pittsfield Shoe Co.,. 
71 N. H. 522, 53 A 807, 60 LRA 116; 
Hughes v. Boston, ete, MReviCo. 11 
N. H. 279, 51 A 1070, 93 AmSR 518. 

N. J.—Kelly v. Bergen County Gas 
Co. 74 N. J.) L.9604,°67 AS 24-2 Riteh. 
v. Central R. Co:, 74 Neos de 135, 64 
A 992; Guinn v. Delaware, etc., Tele- 
phone’ CO TZN SO, 276, 62 A 412, 
111 AmSR 668, 3 LRANS 988; Schutte 
v. United Blectric Co., 68 N. 5. L. 435, 
53 A 204; Van Winkle vy. American 
Steam-Boiler Co., 52 N. J. L. 240, 19 
A. 472, 

N. Y.—Welle v. Celluloid Co., 175 
N. Y. 401, 67 NE 609; Odell v.- Solo- 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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indicate may be dangerous must take all the care 
which prudence would suggest to avoid injury.*7 
The greater the danger the greater is the care re- 
quired,*® so that a very high degree of danger 


mon, 99 N. Y. 635 mem, 1 NE 408 
[rev 50 N. Y. Super. 119]; Totten v. 
Phipps, 52 N. Y. 354; Unger vy. Forty- 
Second St., etc., Ferry Co., 51 N. Y. 
497 [aff 29 N. Y. Super. 237]; Barker 
v. Savage, 45 N. Y.. 191, 6 AmR 66 
[rev 31 N. Y. Super. 288]; Goldman 
v. New York R. Co., 185 App. Div. 
739, 173 NYS 7387; Whittacker v. 
Brooklyn, ete., R. Co., 110 App. Div. 
767, 97 NYS 414; Conway v. Rheims, 
107 App. Div. 289, 95 NYS 119; O’Sul- 
livan v. Knox,. 81: App. Div. 438, 80 
NYS 848 [aff 178 N. Y. 565 mem, 70 
NE 1104 mem]; Brand v. Schenec- 
tady, etc., R. Co., 8 Barb. 368; Robin- 
son v. Manhattan R. Co., 5 Mise. 209, 
25 NYS 91. 

N. C.—Pickens County v. Jennings; 
181 N. C. 393, 107 SE 312; Cates v. 
Hall, 171 N. C. 360, 88 SE 524; Fitz- 
gerald v. Southern R. Co., 141 N. C. 
530, .54 SE 391, 6 LRANS 337; Dunn 
v. Asheville, ete., R. Co., 141 N. C. 
521, 54 SE 416. 

Oh.—Weaver v. Columbia, etc., R. 
Co., 76 Oh. St. 164, 81 NE 180; Burton 
Tel. Co. v. Gordon, 4 Oh. Cir. Ct. N. 
S. 1, 25 Oh. Cir, Ct, 641; Wallace v. 
Spellack, 8 OhNPNS 41 [aff 79 Oh. 
St. 438 mem, 87 NE 1142 mem]. 

_Okl.—Texas Co. v. Robb, 88 Okl. 
150; 212 P 318; Talliaferro v. Atchi- 
son, etc., R. Co., 61 Okl. 27, 160 P 
69; Shawnee Light, etc., Co. v. Sears, 
21 Okl..13, 95 P 449. 

Or.—Hicks v. Peninsula Lumber 
Con, 109% <Or; 3052.22.00 Pras [roll 
Senter vy. Peninsula Lumber Co., 109 
Or. 325, 220 P 139]; Kennedy v. Haw- 
kins, 54 Or. 164, 102 P 733, 25 LRANS 
606; Carroll v. Grande Ronde Elec- 
tric. Co., 47 Or. 424, 84 P 389, °6 
LRANS 290; Shobert v. May, 40 Or. 
68, 66 P 466, 91 AmSR 453, 55 LRA 810. 

Pa.—Hartman v. Hyman, 287 Pa. 
78, 134 A 486, 47 ALR 843; Stahle v. 
Poth, 220 Pa. 335, 69 A 864; Crane v. 
Pennsylvania R. Co., 218 Pa. 560, 67 
A 877; Willey v. Allegheny City, 118 
Pa. 490, 12 A 453, 4 AmSR 608; Penn- 
sylvania R. Co. v. Coon, 111 Pa. 430, 
3 A 234; Schum v. Pennsylvania R. 
Co., 107 Pa. 8, 52 AmR 468; Frank- 
ford, ete., Turnp. Co. v. Philadelphia, 
etc., R. Co., 54 Pa. 345, 93 AmD 708; 
McCully v. Clarke, 40 Pa. 399, 80 
AmD 584; Pennsylvania R. Co. v. 
Ogier, 35 Pa. 60, 78 AmD 322. 

Philippine.—U. S. v. Barias, 23 
Philippine 434. 

Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106. 

R. I1.—McHugh v. Williams, 43 R. I. 
170, 110 A 607; Beerman v. Union R. 
Co., 24 R. I. 275, 52 A 1090. 

S. C.—Hargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 SE 909; Bolton 
v. Western Union Tel. Co., 84 S. C. 67, 
65 SE 937; Rochester v. Bull, 78S. C. 
249, 58 SE 766. ‘ 

Tenn.—Martin v. McCrary, 115 
Tenn. 316, 89 SW 324, 1 LRANS 530; 
Mansfield v. Northcut, 112 Tenn. 536, 


- 80 SW 437. 


Tex.—Comanche Duke Oil Co. v. 
Texas Pac. Coal, etc., Co., (Commn. 
A.) 298 SW 554 [rev (Civ. A.) 274 
SW 193]; Hopkins v. Garrison-Nor- 
ton Lumber Co., (Civ. A.) 144 SW 
310, 313 [quot Cyc]; Galveston, etc., 
R. Co. v. Thompson, (Civ. A.) 116 SW 
106; Texas Midland R. Co. v, Byrd, 
41 Tex. Civ. A. 164, 90 SW 185; Citi- 
zens’ R. Co. v. Gifford, 19 Tex. Civ. 
A. 631, 47 SW 1041; Irvin v. Gulf, 
etc., R. Co., (Civ. A.) 42 SW 661, 

Utah.—wWhalen v. Union Pac. Coal 
Co., 50 Utah 455, 168 P 99. 
® Vt.—Williams v, Norton, 81 Vt. 1, 
69 A 146. 

Va.—Haywood v. South Hill Mfg. 
Co., 142 Va. 761, 128 SE 362; South- 
ern R. Co. v. Hansbrough, 107 Va. 
733, 60 SE 58; Chesapeake, etc., R. Co. 
v. Farrow, 106 Va. 137, 55 SE 569, 10 
AnnCas 12; Southern R. Co. v. Hans- 
prough, 105 Va. 527, 54 SE 17; Nor- 


NEGLIGENCE 


folk, “ete., "R.’@o.. Vv. Fritts, 103," Vas 
: 106 AmSR 911, 68 
LRA. 864; Norfolk R., ete, Co. v. 
Spratley, 103 Va. 379, 49 SE 502. 
Wash.—Garretson v. Tacoma R., 
etc., Co., 50 Wash. 24, 96 P 511; See- 
wald v. Harding Lumber Co., 49 
Wash. 655, 96 P 221; Anderson v. 
Seattle-Tacoma Interurban R,. Co., 36 
Wash. 387, 78 P 1018, 104 AmSR 962. 
W. Va.—Morrison vy. Appalachian 
Power Co., 75 W. Va, 608, 84 SE 506; 
Bice v. Wheeling Electrical Co., 62 
W. Va. 685, 59 SE 626. 
Wis.—Ormond v. Wisconsin Power, 
etc., Co., 216 NW 489; Schmidt. v. 
Franklin, 164 Wis. 128, 159 NW 724; 
Wilbert v. Sheboygan Light, etc., Co., 
ue Wis. 1, 106 NW 1058, 116 AmSR 


Eng.—Barnes v, Ward, 9 C. B. 392, 
67 HCL 392, 137 Reprint 945, 2 C. & 
K. 661, 61 ECL 661. 

Can.—Citizens’ Light, 
Lepitre, 29 Can. S. C.:1. 

Ont.—Robinson v. Toronto R. Co., 2 
Ont. L. 18. 

“The. care which the law exacts 
from any person, firm or corporation 
engaged in operating an instrumen- 
tality is always in proportion to the 
degree of danger reasonably to be 
apprehended from the use of the 
means employed.’ Foley v. Northern 
California Power Co., 14 Cal. A. 401, 
407, 112 P 467. 

[a] “Due caution means caution 
commensurate with existing and sur- 
rounding hazards.”’ Van Dyke vy. 
Grand Trunk R. Co., 84 Vt. 212, 228, 
78 A 958, AnnCas1913A 640. 

[b] “Phe vigilance required is 
always commensurate with the dan- 
ger to be apprehended.’”’ Lake Shore, 
ete., R. Co. v. Brown, 41 Ind. A. 435, 
84 NE 25, 26. 

{c] “Ordinary care requires that 
the acts of care employed and the 
precautions used must be commensu- 
rate to the danger involved under the 
circumstances of the particular case.” 
Union Tract, Co, v. Berry, 188 Ind. 
514, 522, 121 NE 655, 124 NE 737, 
32 ALR 1171. 

{d] “Ordinary care is that degree 
of care which is commensurate with 
the danger naturally and necessarily 
connected with the act complained 
of.” Bishop v. Becker, 14 Oh. Cir. 
Ct. N.S. 404, 405, 33 Oh. Cir. Ct. 347. 

{e] “Ordinary care ebbs and flows 
with the danger to be fairly antici- 
pated by a man of reasonable pru- 
dence from the circumstances and 
conditions’ involved in each case, 
Where the danger indicated is small, 
ordinary precaution and care required 
to avert it are not great. Where the 
danger to be anticipated is great, 
ordinary care may call for the high- 
est vigilance, activity and unremit- 
ting attention to guard against it.” 
Louisville, ete., Tract. Co. v. Walker, 
17% Ind/ossy 747). 97 ND) Lol fquot 
Union Tract, Co. v. Berry, 188 Ind. 
514, 522, 121 NE 655, 124 NE 737, 
32 ALR 1171]. 

{f] “A higher degree of care and 
vigilance is required in dealing with 
a dangerous agency than in the ordi- 
nary affairs of life and business, 
which involve little or no risk of 
injury to persons or property.” Ok- 
lahoma Gas, etc., Co. v. Oklahoma R. 
Co., 77 Okl. 290, 291, 188 P 331. 

[g] Dangers which statute in- 
tended to obviate.—‘‘Reasonable care 
is that degree of care which an or- 
dinarily prudent person would exer- 
cise under similar circumstances, tak- 
ing into consideration the dangers 
to be apprehended and guarded 
against which the statute intended to 
obviate.”’* Richardson v. El Paso 
Cons. Gold Min. Co., 51 Colo. 440, 450, 
118 P 982. Purposes of statute or 
ordinance generally see infra §§ 111, 
12. 
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calls for a very high degree of care,*® which, how- 
ever, amounts merely to ordinary care in view of 
the situation and circumstances.°°® 
ordinary care in a case of extraordinary danger 


What would be 


[h] Boiler inspection and testing. 
—"What is reasonable or ordinary 
care in the inspection and testing of 
a boiler depends in part upon its 
tendency to become impaired by use, 
because to be reasonable or ordinary 
the care must be proportionate to the 
danger.’”’ Chicago Great Western R. 
Co. v. McDonough, 161 Fed. 657, 667, 
88 CCA 517. 

47. McGrew v. Stone, 53. Pa. 436. 

48. U. S—The William E. Reis, 


143 Fed. 1013 [aff 152 Fed. 673, 82 


CCA. 21]. 3 

Cal.—Hatzakorzian v. Rucker-Ful- 
ler),.Desk: Coz7197. Cak:82,.4239 5P 709, 
714, 41 ALR 1027 [quot Cyc]; Weihe 
v. Rathjen Mercantile Co., 34 Cal. A. 
302, 167 P 287, 288 [quot Cyc]; Bow- 
Hed v. Mangrum, 3 Cal. A. 229, 84 P 

Conn.—Brown v. New Haven Taxi- 
cab Co., 93 Conn, 251,105 A 706. 

Del.—Campbell v. Walker, 25 Del. 
41, 78 A 601; Cecchi v. Lindsay, 24 
Del. 185, 75 A 376. 

Fla.—Christopher Co. v. Russell, 63 
Fila. 191, 58 S 45, AnnCas1913C 564. 

Ida.—Younie v. Blackfoot Light, 
ete Covet, Tdar56; 96P: 193: 

Ky.—Davis v. Ohio Valley Bank- 
ing, etc., Co. 127. Ky. 800, 106 SW 
843, 32 KyL 627, 15 LRANS 402. 

Mass.—Gardner y. Boston El. R. 
Co., 204 Mass. 213, 90 NE 534. 

Mich.—Wilson v. Escanaba Wood- 
an Wane Co., 152 Mich. 540, 116 NW 

Mo.—Riggs v. Metropolitan St. R. 
Co., 216 Mo. 304, 115 SW 969; Booker 
v. Southwest Missouri R. Co., 144 Mo. 
A. 273, 128 SW 1012. 

Mont.—Kelley v. Cable Co., 7 Mont. 
70, 14 P 633; Diamond y. Northern 
Pac. R. Co., 6 Mont. 580, 13 P 367. 

N. J.—Fogarty v. Jersey City, etc., 
St.:.R. Co., 16 Nz J. L459, 69. A964. 

N. Y.—Heffernan v. Arnold, 48 App. 
Div. 419, 63 NYS 261. 

N. C.—Pickens County v. Jennings, 
181 N.-C. 398,.107 SE 312; Cates v. 
Hall, 171 N. C..360, 88 SE 524; Sawyer 
v. Roanoke R., ete., Co., 145 N. C, 24, 
58 SE 598, 22 LRANS 200; Fitzgerald 
v. Southern R. Co., 141 N. C. 530, 54 
SE 391, 6 LRANS 337. 

Oh.—Cleveland, etc. R.. 

Terry, 8 Oh. St. 570. 

Pa.—Fredericks v. Atlantic Refin- 
ing Co., 282 Pa. 8, 127 A 615, 38 ALR 
666; Bardsley v. Gill, 218 Pa. 56, 66 
A 1112. 

R. I1.—McHugh vy. Williams, 43 R. 1. 
170, 110 A 607; Jenison v. Rhode Is- 
land Suburban R. Co., 67 A _ 367; 
Beerman vy. Union R. Co., 24 R. I. 275, 
52 A 1090. 

S. C.—Eargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 SE 909; Bolton 
v. Western Union: Tel. Co,, 84 S. G 
67, 65 SE 937. 

Utah.—Whalen v. Union Pac. Coal 
Go, 50) Utah 4557 168. P99. 

Va.—Virginia R., etc., Co. v. Smith, 
117 Va, 418, 84 SE 641. + 

W. Va.—Morrison v. Appalachian 
Power Co., 75 W. Va. 608, 84 SH 506. 

Wis.—Hayden v. Carey, 182 Wis. 
530, 5386, 196 NW 218 [quot Cyc]. 

Ont.—Robinson v. Toronto R. Co., 
2 Ont, L. 18. 

“Where a person does what is more 
than ordinarily dangerous, he is 
bound to use more than ordinary 
care.” Christopher Co. v, Russell, 63 
Fla. 191, 197, 58 S 45, AnnCasi913C 
564. 

[a] “®he gauge of duty and due 
care rises precisely as the degree of 
danger rises.” Riggs v. Metropoli- 
tan St. R. Co., 216 Mp. 304, 320, 115 
Sw 969. 

49. Eargle v. Sumter Lighting Co., 
110 S. CG. 560, 96 SE 909. 

50. Ga.—Jackson v. Goldin, 26 Ga. 
A, 288, 106 SE 12. 

Me.—Erickson v. Monson 
Slate Co., 100 Me..107, 60 A. 708. 
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would be extraordinary care in a case of ordinary 
danger,®! and what would be ordinary care in a 
ease of little danger would fall below the required 
standard in a case of great danger.°” 

An act may be so inherently dangerous that the 
mere doing of it may eonstitute negligence no 
matter how great a degree of care or skill is exer- 


cised in doing it.®% 


[§ 68] 


N. J.—New Jersey Fidelity, 
Ins. Co. v. Lehigh Valley R. Co., 92 
N. J. L. 467, 105 A 206 [certiorari 
den 249 U. S. 600 mem, 39 SCt 258 
mem, 63 L. ed. 796 mem]. 

Oh.—Cleveland, etc, R. Co. Vv. 


R. l.—McHugh v. Williams, 43 R. I. 
170, 110 A 607; Beerman v. Union R. 
Co., 24 Ri Te 275,’ 52° A 1090; ! 

S. C.—Eargle v. Sumter Lighting 
Co., 110 §..C. 560, 96 SH 909. 

[a] Cases explained.—‘“It may not 
be amiss to call attention to an error 
into which appellant’s attorneys have 
fallen with respect to certain lan- 
guage found in some of our opinions 
with regard to the degree of care to 
be exercised in handling electricity. 
They say: ‘The law, as established 
by the decisions of thi& Court, is that 
it requires a very high degree of 
care, and not simply ordinary care.’ 
This Court has not held that the de- 
gree of care required is more than 
ordinary care. . What we have held 
is that, in dealing with an agency 
known to be so dangerous and deadly, 
a very high degree of care is re- 
quired; but that is nothing more 
than a different way of expressing 
what is axiomatic in the law; that 
the degree of care to be exercised in 
every case should be commensurate 
with the danger—the greater the 
danger, the greater the care required 
—that a very high degree of danger 
ealls for a very high degree of care; 
and if the quotations cited by ap- 
pellant from the opinions of this 
Court in Parsons v. Charleston Cons. 
R., etc., Co., 69'S: C. 805, 48 SH 284, 
104 AmSR. 800, and Lundy v. South- 
ern Bell Tel., etc., Co., 90 S. C. 25, 
72 SE 558, be attentively considered, 
it will be seen that they do not war- 
rant the construction put upon them 


by appellant.” Eargle v. Sumter 
Lighting Co., 110 S. C. 560, 567, 96 
SE 909. 

51. U. S.—Fuller v. Citizens’ Nat. 


Bank, 15 Fed. 875, 
Cal.—Hatzakorzian v. Rucker-Ful- 
ler Desk Co., 197 Cal. 82, 239 'P 709, 
714, 41 ALR 1027 [quot Cyc]; Weihe 
v. Rathjen Mercantile Co., 34 Cal. A. 
302, 167 P 287, 288 [quot Cyc]. 
Miss.—Alabama, ete. R. Co. v. 
Phillips, 70 Miss. 14, 11 S 602. 


Mont.—Liston v. Reynolds, 69 
Mont. 480, 223 P 507; Diamond v. 
Northern Pac. R. Co., 6 Mont. 580, 
TS PLS 


Pa.—Frankfort, ete., Turnp. Co. v. 
Philadelphia, etc., R. Co., 54 Pa, 345, 
93 AmD 708; McGrew vy. Stone, 53 
Pa. 436. 

Wis.—Hayden vy. Carey, 182 Wis 
530, 586, 196 NW 218 [quot Cyc]. 

52. Liston v. Reynolds, 69 Mont 
480, 228 P 507; Diamond v. Northern 
Pac. R. Co., 6 Mont. 580, 13 P 367. 

53, Munro v. Pacific Coast Dredg- 
ing, -ete., Co., 84 Cal; 515, 24° PP. 308, 
18 AmSR 248; Albee v. Chappaqua 
Shoe Mfg. Co.,e62 Hun 223, 16 NYS 
687; Stone v. Union Pac. R. Co., 35 


Utah 305, 339, 100 P 362; Wilson v. } 


Newberry, L. R. 7 Q. B. 31. 
“There are conditions and circum- 
stances under which the law does not 


(9) Consequences To Be Anticipated.** 
The eare to be exercised in a particular case must 
always be proportionate to the seriousness of the 
consequences which are reasonably to be antici- 
pated as a result of the conduct in question.*® 
in determining what is reasonable or ordinary care 
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So, 


ete.,} permit an act or its omission to be 


excused simply because some men 
would have been willing to under- 
take it, or willing to testify, in ef- 


“fect, that the act or omission did not 


necessarily involve danger.’”’ - Stone 
v. Union Pac. Co., supra [foll 
Stone v. Union Pac, R. Co., 35 Utah 
378,100. Pi 3907k 

[a] Blasting in city.—In an action 
to recover damages for death caused 
by the negligent explosion by de- 
fendant of a blast in a city, whereby 
plaintiff's intestate was killed, it was 
held proper ‘to instruct the jury as 
follows: “It is no defense or an- 
swer to an action of this character 
that defendant, in exploding the 
blast in question, used and employed 
skillful and experienced men, and in 
everything appertaining to blasting it 
used and exercised the highest degree 
of care; and I charge you that de- 
fendant is liable to damages for the 
death of said Michael Stanton if you 
find that his death resulted from the 
firing of the blast in question, even 
if it used the highest and utmost care 
and skill in firing and exploding it.” 
Munro v. Pacific Coast Dredging, etc., 


Co., 84.Cal. 515, 519, 242P) 303; 18 
AmSR 248. 
54. Duty to anticipate conse- 


quences see supra § 27. 

55. Cal.—Hatzakorzian v. Rucker- 
Fuller ‘Desk Co,, 197 Cal. 82,..239 P 
709, 714, 41 ALR 1027 [quot Cyc]; 
Phenix Assur. Co., Ltd. v. Texas 
Holding Co., (A.) 252 P 1082; Weihe 
v. Rathjen Mercantile Co., 34 Cal. A. 
302, 167 P 287, 288 [quot ‘Cyc]. 

Conn.—Dexter v. McCready, 54 
Conn, 171, 5 A 855. 

Ind.—Porter County v. Dombke, 94 
Ind. 72; Indianapolis St. R. Co. v. 
ike Ae a 85 Ind: A: 467, 72 NE 169, 

Kan.—Parks v. C. C. Yost Pie Co., 
fon gle 334, 144 P 202, LRAI1915C 

Md.—Baltimore v. Holmes, 39 Md. 
243; Philadelphia, etc., R. Co. v. Kerr, 
25 Md. 521. 

Miss.—Home Ins. Co. v. Louisville, 
etc., R. Co., 70 Miss. 119,12 S: 156. 

Mo.—King v. National Oil Co., 81 
Mo. A. 155; Doan v, St. Louis, ete., 
R. Co., 38 Mo. A. 408. 

N. Y.—Unger v. Forty-Second ‘St., 
etc., Ferry R. Co., 51 N: Y. 497 [aff 29 
N. Y. Super. 237]; Kelsey v. Barney, 
12 N. Y. 425; Scott v. Delaware, etc., 
R. Co. 222: App, Div. 409, 226 NYS 
287;' Robinson v. Manhattan R. Co., 
5 Misc. 209; 25 NYS 91; Ernst v. Hud- 
son River R. Co., 24 HowPr 97. 

Okl.—Texas Co. v. Robb, 88 Okl. 
150, 212 P 318. 

Pa.—Frankford, etc., Turnp. Co, v. 
Philadelphia, etc., R. Co., 54 Pa. 345, 
93 AmD 708; McCully v. Clarke, 40 
Pa, 399, 80 AmD 584; Pennsylvania 
Bem Co. .v. ‘Ogier, 85) Pas 60,278 -AmD 

Tenn.—Nashville, ete., R. Co. v. 
Wade, 127 Tenn. 154, 153 SW 1120, 
AnnCas1914B 1020, 

Tex.—Citizens’ R. Co. v. Gifford, 19 
Tex. Civ. A. 631, 47 SW 1041; Irvin 
Pee ete:, Ri -Co., (Civ: Al) 42. Swi 


— 
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under the circumstances, the degree and extent of 
the injury which may be inflicted by lack of proper 
care is a matter proper for consideration,°® and it 
has been said that ‘‘where the consequence of neg- 
ligence will probably be serious injury to others, 
and where the means of avoiding the infliction of 
injury upon others are completely within the party’s 
power, ordinary care requires almost the utmost 
degree of human vigilance and foresight.’’>* 

[§ 69] (10) Necessity of Act. The mere fact that 
-an act was wholly unnecessary does not establish 
that it was negligent.°® 

[§ 70] (11) Possibility of Safer Method. If one 
has acted with ordinary prudence and judgment he 


Va.—Chesapeake, etc., R. Co. v. 
Farrow, 106 Va. 137, 140, 55 SE 569, 
10 AnnCas 12, 

Wash.—Flessher v. Carstens Pack- 
ing Co., 93 Wash. 48, 160 P 14. 

“Care should have been commen- 
surate with the serious consequences 
of a miscarriage.’ Buck vy. Brady, 
ree Md. 568, 578, 73 A 277, 132 AmSR 


“The probability of injury’ arising 
from want of care is always an im- 
portant element in determining the 
degree of care which the law re- 
quires.’”’ Kelsey v. Barney, 12 N. Y. 
425, 431. 

“The care required to prevent the 
infliction of injury is always pro- 
portioned to the probability that ex- 
ists that an injury will be done under 
circumstances which are known to 
exist, or from past experience may 
be reasonably expected to exist in a 
particular case.’”’ Chesapeake, etc., R. 
Co. v. Farrow, supra. 

[a] Food for human consumption. 
—‘The degree of care required of a 
manufacturer or dealer in human food 
for immediate consumption is much 
greater by reason of the fearful con- 
sequences which may result from 
what would be slight negligence in 
manufacturing or selling food for 
animals. In the latter a higher de- 
gree of care should be required than 
in manufacturing or selling ordinary 
articles of commerce. A manufac- 
turer or dealer who puts human food 
upon the market for sale or for im- 
mediate consumption does so upon 
an implied representation that it is 
wholesome for human consumption. 
Practically, he must know it is fit 
or take the consequences if it proves 
destructive.” Parks: v. ©. .@, Yost 
Pa eeetaes oe a 337, 144 P 202, 

5 5 ee generally Food 
§§ 90-97, z F 

56. Weil v. Kreutzer, 134 Ky. 563, 
567, 121 SW 471, 24 LRANS) 557; 
Philadelphia, etc., R. Co. v. Kerr, 25 
Md. 521; Kelsey v. Barney, 12 N. Y. 
425; Willey vy. Allegheny City, 118 Pa. 
490, 12 A 453, 4 AmSR 608, 

“The degree of care one must use 
always bears a direct ratio to the 
degree of injury which would prob- 


ably be caused by negligence.” Weil 
v. Kreutzer, supra. 
[a] “One who walks along a - 


crowded thoroughfare with a sharp 
scythe in his: hand must use greater 
care in handling this instrument than 
would be required of him if he held 
an umbrella or small cane.” Weil v. 
Kreutzer, 134 Ky. 563, 567, 121 SW 
471, 24 LRANS 557. 

[b] The operator of an automo- 
bile is under a duty of greater care 
“by reason of the deadliness of the 
machine he was propelling along the 
highway.” Weil v. Kreutzer, 134 Ky. 
563, 566, 121 SW 471, 24 LRANS 557. 
See generally Motor Vehicles § 582. 

57. Kelsey v. Barney, 12 N. Y, 425/' 
429 [quot Philadelphia, etc, R. Co. 
v. Kerr, 25 Md. 521, 5381; Fero 


v. 
Buffalo, ete., R. Co., 22 N. Y. 209, 213, 


78 AmD 178]. 
58. Omaha, ete., R. Co. y. Brady,! 
39 Nebr. 27, 57 NW.767. 
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§§ 70-74] 


is not negligent, although danger might have been 
avoided if he had acted in a different manner,®? and 


hence, the doing of an act in a certain manner is | 


not necessarily negligent merely because there may 


have been a safer manner of doing it.°? A fortiori, | 


negligence cannot be inferred from failure to do an 
act in some other way, not shown to be safer than 
the way in which it was done,®! and when prudent 
men differ as to which of two courses is safer, 
negligence cannot be predicated on the adoption 
of either.® 

[§ 71] (12) Opportunity for Deliberation. The 
extent of one’s opportunity for deliberation as to 
what is the prudent course is a matter for consider- 
ation in determining whether sufficient care has been 
exercised in a particular ecase.® 

[§ 72] (18) Rights of Others. Reasonable or ordi- 
nary care involves the elemént of consideration of 
the rights of others.** 

[§ 73] (14) Assurance of Safety. An assurance 
of safety imposes on the person giving such assur- 
ance a duty to refrain for the time from unneces- 
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sarily doing any act to imperil the safety of the 
person to whom such assurance is given and may re- 
sult in lability for an injury to such person, al- 
though the act causing the injury would not have 
been regarded as negligent in the absence of such 
assurance,® ' . 

[§ 74] (15) Capacity of Person Sought To Be 
Charged. While it is well established that an in- 
fant®’ or insane person®? may be held liable for 
negligence, there is a dearth of authority as to 
whether the age or the mental condition of defend- 
ant is a matter proper for consideration in deter- 
mining whether or not he has been guilty of action- 
able negligence. It is well established that the age 
and mental capacity of a plaintiff seeking to re- 
cover for the negligence of another are matters 
proper for consideration in determining whether 
he has been guilty of contributory negligence,®*® and 
some courts have taken the view that the same 
matters, with respect to a defendant, are proper 
for consideration in determining whether he has 
been guilty of actionable negligence,®® or indicated 


4 
3 
: 

3 
4 


59. Louisville, ete, R. Co. v.]|signals that the engine was about to 
Young, 153 Ala. 232, 45 S 238, 16] move, and it did not appear that the 
LRANS 301. escape of steam from the sides of the 

60. Florida Cent., ete, R. Co. v.| engine was controllable. In an ac- 
Mooney, 40 Bla, 17, 24 S 148. tion for plaintiff's injuries it was 


61. Wood v. Philadelphia Rapid 
Transit Co., 260 Pa, 481, 104 A 69, 
LRA1918F 817. 

62. Boston, etc., Canal Co. v. Sea- 
board Transp. Co., 270 Fed. 525, 529 
{certiorari den 256 U. S. 692 mem, 41 
Sct 534 mem, 65 L. ed. 1174 mem] 
(“Obviously, when prudent and care- 
ful men, equally competent to judge 
of a difficult and doubtful situation, 
hold diametrically opposite views as 
to which of two eourses is safer, it 
cannot be negligence to adopt either 
course. In such cases, there is no 
normal from which to depart’). 

63. Pennsylvania R. Co, v. Coon, 
111 Pa. 430, 3 A 234; Schum v. Penn- 
sylvania R. Co., 107 Pa. 8, 52 AmR 
468; Hopkins” v.: Garrison-Norton 
Lumber Co., (Tex, Civ. A.) 144 SW 
310, 313 [quot Cyc]. : 

Acts in emergencies see infra §§ 
92-96. 


64. American Ice Co. v. South 
Gardtner Lumber Co., 107 Me. 494, 79 
A 6, 32 LRANS 1003; Cleveland, etc., 
R. Co, v. Terry, 8 Oh. St. 570; Wal- 
lace v. Spellacy, 8 OhNPNS 41 [aff 


79 Oh. St. 488 mem, 87 NE 1142 
mem]. 

65. Keech v. Rome, etc., R. Co., 
13 NYS 149. 


[a] Miustration.—Plaintiff, riding 
in a buggy drawn by a horse, ap- 
proached a grade crossing over de- 
fendant‘s railroad which was_ then 
occupied by cars which were being 
sorted and shifted by means of an 
engine. Plaintiff stopped some dis- 
tance away from the crossing and 
after he had waited some time all 
the cars were moved away from the 
crossing and the engine was stopped 
on the track somewhat nearer the 
crossing than plaintiff then was. 
Plaintiff asked if it was all right 
to go ahead and some one on the 
engine replied, “All right; go ahead.” 
Plaintiff “moved forward and when 
his horse and buggy came abreast of 
the engine, being then about forty 
feet from the engine and two hun- 
dred and fifty feet from the cross- 
ing, the steam suddenly escaped from 
the ‘‘pop-whistle,’”’ stopped, and went 
off again, and then three toots of 
the whistle sounded, all in rapid suc- 
cession. Steam escaped from the 
side of the engine and partly en- 
‘veloped the horse, which sprang side- 
ways into a ditch at the first sound 
of the whistle and plunged more with 
the successive noises. As a result 
plaintiff was thrown from the buggy 
and injured. It appeared that the 
*“pop-whistle” worked automatically 


-and that the toots of the whistle were 


held proper to instruct the jury in 
effect “that. there was no evidence 
tending to show any negligence of de- 
fendant’s servants with respect to 
the engine, regard being had to its 
use, if considered independently of 
the representation to plaintiff that 
it was safe for him to go over the 
crossing; but that this representation 
to plaintiff, made by defendant’s serv- 
ants in charge of the engine, and 
upon which the plaintiff relied in 
proceeding to cross, imposed upon 
such servants the duty to refrain 
from so operating the engine as to 
make the crossing less safe than 
their representation led him to think 
it was.’”’ Keech v. Rome, etc., R. Co., 
13 NYS 149, 150, 151 (“If the opera- 
tions of the engine were under their 
control, they could have suppressed 
the ‘pop-whistle’ and the ‘tooting’ of 
the whistle. If the pop-whistle was 
not under control, and worked auto- 
matically, and was liable to go off 
whenever the engine stood still, these 
facts were known to the engineer. 
The plaintiff was not shown to know 
them. The question would then be 
whether it was negligence to stop 
the engine in advance of the plain- 
tiff, instead of in his rear, and tell 
him to go ahead, without regard to 
the liability of the pop-whistle to go 
off. The assurance of safety was 
made without reservation, and im- 
plied, we think, the control of the 
engineer over his engine and its in- 
struments of alarming sounds. We 
think the case was proper for the 
jury, and that the defendant has no 
ground to complain of the manner of 
its submission. The defendant’s 
counsel contends that the fair mean- 
ing of the words, ‘All right; go 
ahead,’ was that the crossing was 
clear. We do not think the court 
could hold that that was its only 
meaning, or that the jury ought, un- 
der the circumstances, to have held 


66. See Infants § 209. 

67. See Insane Persons § 545, 

68. See infra §§ 546-560. 

69. Briese v. Maechtle, 146 Wis. 
89, 130 NW 8938, 35 LRANS 574, Ann 
Cas1912C 176. See Harvey v. Dun- 
lop, Lalor (N. Y.) 1938, 195 (action 
of trespass for throwing a stone at 
plaintiff’s daughter and injuring her; 
plaintiff's daughter was about five 
years old and defendant about six; 
the court said that in determining 
“whether or not the defendant was 
jin the wrong” the jury had a right 
to consider, among other things, “the 
childhood of the parties’’). 


[a] Injury while playing tag.— 
Plaintiff, a boy between nine and ten 
years old, and defendant, a boy be- 
tween ten and eleven years old, at- 
tended the same public school and 
were friends... At recess both of them. 
were playing in the school yard, 
plaintiff playing marbles with two 
other boys and defendant playing tag 
with some older boys. Defendant, 
while running around the’ school- 
house, being chased by another boy, 
accidently ran or bumped into plain- 
tiff, knocking him over and seriously 
injuring him. It was held that: de- 


fendant was not liable. Briese v. 
Maechtle, 146 Wis. 89, 91, 130 NW 
893, 85 LRANS 574, 576, AnnCas 


1912C 176 (‘““Here, however, comes in 
the marked difference between the 
tests of negligence as applied to the 
act of an adult and the same act 
wien committed by a child. The 
rule is that a child is only required 
to exercise that degree of care which 
the great mass of children of the 
same age ordinarily exercise under 
the same circumstances, taking into 
account the experience, capacity, and 
understanding of the child. 2 Cooley, 
Torts (3d ed.) 1469 (*823); Ander- 
son v. Chicago Brass Co., 127 Wis. 
273, 106 NW 1077; Wade v. Chicago, 
ete., R. Co., 146 Wis, 99, 1830 NW 890. 
This was the measure of the defend- 
ant’s duty—no_ greater and no less. 
Calling back to the mind for a mo- 
ment the old school yard at recess, 
its shouts, its laughter, and its con- 
fusion, the sudden dash of boys here 
and there, the game of marbles in 
one place, hopscotch in another, and 
erack the whip in another, its boys 
darting here and there playing tag 
or prison goal and intent on catech- 
ing or escaping from their fellows, 
can any man truthfully say as he’ 
recalls the scene that the ten-year- 
old defendant in the present case was 
doing anything more or less than 
healthy ‘boys of his age have done 
from time immemorial and will con- 
tinue to do as long as the race re- 
tains its activity and love of inno- 
cent sport? It seems to us that 
this question can receive but one an- 
Sswer, and that in the negative. The 
injury here was serious and deplor- 
able, but the severity of it does not 
affect the character of the act which 
caused it, so far as the question of 
negligence is concerned. If there 
may be liability for this injury, then 
it seems that there may be liability 
for the multitude of trivial injuries 
which are accidentally inflicted by 
children on each other in: the course 
of their lawful games. This would 
open up a new and vast field of per- 
sonal injury litigation. We decline 
to act as pioneers in this almost lim- 
itless field’). Editorial comment,— 
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the same view by stating the rule to be that an 
infant who has passed out of the realm of mere 
childish instincts may be held liable for negligence 
the same as an adult might be.” 
hand, the standard of care which the law has es- 
tablished is such as would be exercised by an ordi- 
narily prudent person regardless of the actual ca- 
of the particular 
individual sought to be charged in the particular 
case,71 and it has been considered that this stand- 
ard applies even though the person sought to be 
charged is insane,’* an infant,’* or otherwise men- 
A reason frequently 


-pabilities and characteristics 


tally or physically deficient." 
given for the rule that an insane 


It is to be noted that in Briese v. 
Maechtle, supra, the cases cited as 
authority for the proposition that 
the test of negligence is the care 
which the great mass of children of 
the same age ordinarily exercise. un- 
der the same circumstances, etc., are 
cases involving contributory negli- 
gence of an infant plaintiff, and 
hence Briese v. Maechtle determines 
for the first time that the same rule 
should apply*to an infant defendant. 
It is further to be remarked that 
much of the language of the court 
quoted above indicates that the court 
may have had in its mind that the 
accident was inevitable, or that de- 
fendant was exercising all the care 
which could be expected of any rea- 
sonable person, adult or infant, law- 
fully engaged in a particular game 
at a place proper for the playing of 
such game. 

70. Neal v. Gillette, 23 Conn. 437; 
Rathburn v. Kaio, 23 Hawaii 541. | 

[a] An infant two years old is 
not liable for negligence in setting 
a fire while playing with matches, 
and hence the father of the infant 
is not liable under a statute making 
a parent liable for the torts of his 
child. Day v. Day, 8 Hawaii. 715, 
719, 720 (‘All the text writers say 
that ‘an infant is responsible for his 
torts as any other person would be.’ 
... The doctrine requires the modi- 
fication that the infant must, where 
malice is an ingredient, have arrived 
at years of discretion, or, aS some 
express it, be ‘emancipated from 
childish instincts.’ This is essential 
when the tort springs from negli- 
genee.-:. At» the ‘tender’ agerat 
which the child in the case before 
me was—a mere baby—not emanci- 
pated from childish instincts—it 
would be monstrous,to hold it cap- 
able of committing a tort.’ Judge 
Cooley (p. 104, on Torts) says: “The 
absurdity of a suit against a child 
three years old would be sufficiently 
manifest.’ A child of two years can- 
not be held morally responsible for 
the consequences of intentionable ac- 
tion, and if not morally, then not 
legally responsible, and it follows 
that the statute does not make the 
' father responsible for such ‘an act, 
for it lacks the element of wrong 
and should be treated as an ‘un- 
avoidable, accident’ ’’). 

{b] Infants aged thirteen and 
over.—In an action against three in- 
fant defendants, aged from thirteen 
to sixteen at the time of the injury 
complained of, it was proper to in- 
struct the jury that the age of de- 
fendants was not to be taken into 
account. Neal v. Gillette, 23 Conn, 
437, 442 (where the court declined 
to draw any distinction between the 
care required of an infant defendant 
and of an infant plaintiff and placed 
its decision upon the ground that, as 
the youngest of the defendants was 
thirteen years of age he must, im 
the absence of all proof to the con- 
trary ‘be presumed to have been 
emancipated from the dominion of 
mere ‘childish instincts’ ’’). 

71. See supra § 52. 
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On the other 


person is lable 


“The individual’s actual mental 
characteristics and qualities, capa- 
cities and habits, reactions and pro- 
cesses, are not, then, among the ‘cir- 
cumstances’ which the law considers 
in determining whether his conduct 
was, under the circumstances, reason- 
ably safé. He must behave as well 
(as safely) as if he were in all 
mental respects normal, though he 
may be in some respect subnormal; 
he need behave no better, though he 
may be in some respect super-nor- 
mal.” 89 Harvard ;L. Rev. p 857 
(article by Edgerton). 

“Every man, whether he is a stan- 
dard man or not, is required to act 
as a standard man would. If by 
chance he is not such a man, he may, 
as has been said, make a mistake and 
act so as to be guilty of legal negli- 
gence, though he has used all such 
care and forethought as he was cap- 
able of. In the case of contributory 
negligence there is an exception to 
this rule in the case of abnormal 
persons, such as children and persons 
of unsound mind. They are not re- 
quired to act like a standard man, 
but only to use such judgment as 
they are capable of. But as to negli- 
gence which is not merely contribu- 
tory, as to negligent wrongs against 
others, the standard man test ap- 
plies to their conduct also.” 29 Har- 
vard L. Rev. p 47 (article by Terry). 

“When men live in society, a cer- 
tain average of conduct, a sacrifice 
of individual peculiarities going be- 
yond a certain point, is necessary to 
the general welfare. If, for instance, 
aman is born hasty and awkward, 
is always having accidents and hurt- 
ing himself or his neighbors, no 
doubt his congenital defects will be 
allowed for in the courts of Heaven, 
but his slips are no less troublesome 
to his neighbors than if they sprang 
from guilty neglect. His neighbors 
accordingly require him, at his pro- 
per peril, to come up to their stand- 
ard, and the courts which they estab- 
lish decline to take his personal equa- 
tion into account.” 39 Harvard L. 


Rev. p 867 (article by Edgerton) 
PaUoR Holmes, The Common Law, p 
8]. j 
72. Williams v. Hays, 143 N. 


x. 
442, 38 NE 449, 42 AmSR 7438, 26 
LRA 153. 

“The law looks to the persons dam- 
aged by another and seeks to make 
him whole, without reference to the 
purpose of the condition, mental or 
physical, of the person causing the 
damage. ... This vessel was. in- 
trusted to the defendant—not as 
agent—but as to the other owners 
as charterer, lessee or bailee, and if 
he caused her destruction by what 
in sane persons would be called will- 
ful or negligent conduct, the law 
holds him responsible. The mis- 
fortune must fall upon him and not 
upon the other owners of the vessel. 
. .. I quite agree, and no one in this 
ease has contended for more, that 
the defendant was bound, in the navi- 
gation and use of the vessel, to be- 
stow only ordinary care, to wit: 
Such care as a reasonably careful 
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for negligence is that, where a loss must fall upon 
one of two persons equally innocent, it must be 
borne by the one who caused it,”® which seems to 
imply that it is immaterial that the lunatie has 
exercised all the care which could be expected of 
him if he has failed to exercise all the care which 
could have been expected of a prudent man. 
Intoxication’ is not of itself negligence,’’ and 
one whose act or omission has resulted in injury to 
another is not liable therefor merely because he 
was intoxicated at the time if, as a matter of fact, 
his conduct measured up to the standard of ordi- 
nary care.”® But the care required of every one is 
such care as would be exercised by an ordinarily 


and prudent owner would ordinarily 
give to his own vessel. Such is the 
standard of care set up for all bailees 
of personal property for hire. But 
what is that standard? It is not 
such care as a lunatic, a blind man, 
a sick man, or a man otherwise 
physically or mentally imperfect or 
impotent could give. Such a man is 
not the jural man of ordinary pru- 
dence, and he does not furnish the 
standard. The standard man is no 
individual man, but an abstract or 
ideal man of ordinary mental and 
physical capacity and ordinary pru- 
dence. The particular man whose 
duty of care is to be measured does 
not furnish the standard. He may 
fall below it in capacity and pru- 
dence, yet the law takes no account, 
of that, but requires that he should 
come up to the standard and his duty 
be measured thereby.’ ‘Williams v. 
Hays, 143 N. Y. 442, 446, 451, 453. 
38 NE 449, 42 AmSR 748, 26 LRA 153, 
157 N. Y. 541, 52 NE 589, 68 AmSR 
beter rage 253. 

e ee Williams v. Hays, 143 N. 
Y. 442, 38 NE 449, 42 AmSR 743, 26 
LRA 158 [quot supra note 72] 
(where the opinion indicates clearly 
the view of the court that the same 
reasoning which it applied to the 
case of an insane man would apply 
to the case of an infant). 

[a] Infant between seven and 
eight; accidental shooting.—Defend- 
ant’s son, aged seven years and nine 
months, pointed at plaintiff a shot- 
gun which he thought was unloaded 
and went through the motions of 
shooting, and the gun went off, seri- 
ously injuring plaintiff. Action was 
brought under a statute making a 
parent liable for the torts of his 
minor child. It was held that de- 
fendant was liable as his minor son 
would have been liable under the 
circumstances of the case. Victoria 
v. Palama, 15 Hawaii 127, 129 (“In- 
fancy alone is relied on as a de- 
fense. This is not sufficient. The 
evidence shows that the shooting was 
not accidental but was done in 
thoughtless or careless wantonness. 
There could be no serious question 
that as a matter of law the infant 
was liable for the injury inflicted. 
Under such circumstances it was not 
error for the court to direct a verdict 
for the plaintiff, leaving to the jury 
to determine the amount of dam- 
See Williams y. Hays, 143 N. 
Y. 442, 38 NE 449, 42 AmSR 743, 26 
LRA 153 (quot supra note 72). 

75. Holdeom v, Ancient Order of 
United Workmen, 159 Ill. 619, 43 NE 
772, 50 AMSR 183, 31 LRA 67; Young 
v. Young, 141 Ky. 76, 132 SW 155; 
Williams yv. Hays, 143 N. Y. 442, 38 
NE 449, 42 AmSR 743, 26 LRA 153; 
Beals y, See, 10 Pa. 56, 49 AmD 573; 
Mutual F. Ins. Co. vy. Showalter, 3 
Pa. Super. 452, 

76. Operating motor vehicle while 
intoxicated see Motor Vehicles § 603. 

77. Powell v. Berry, 145 Ga, 696, 
699, 89 SE 7538, LRA1917A 306. 

78. Powell v. Berry, supra. 

“It is possible, whether probable 
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—-§§ 74-78] 
a prudent man when sober, and one whose conduct 
has failed to reach this standard cannot escape lia- 
bility for a resulting injury merely because he was 


intoxicated at the time.’9 


[§ 75] (16) Capacity of Person Injured—(a) In 
The amount or degree of vigilance and 
caution which is necessary to reach the required 
standard of reasonable or ordinary care may vary 
according to the capacity of the person with respect 
to whom the duty to exercise care exists,8° and 
hence, in determining whether or not an act or 
omission resulting in injury to another involved a 
lack of sufficient care, the ability of the person in- 
jured to take care of his personal safety is a matter 


General. 


proper for consideration.*! 
[§ 76] (b) Physical Incapacity. 


actual or imputed knowledge*®? that another, who 
may be injured by his act or omission, is afflicted 
with some physical incapacity which may affect his 


or not, for one man to act with the 
care of a prudent man while intoxi- 
eated, and for another to act with 
a lack of ordinary care while sober. 
If the conduct of the drunken man 
measures up to the standard fixed 
by law, the drunkenness alone will 
not authorize a recovery for an in- 
jury caused by him.” Powell v. 
Berry, supra. ‘ 

79. Powell v. Berry, supra; Sulli- 
van v. Murphy, 2 Miles (Pa.) 298; 
Herrick v. Washington Water Power 


Co. 75 Wash. .149, 134 P 934, 48 
LRANS 640. See Murphy v. Wa- 
bash R. Co., 228 Mo. 56, 82, 128 SW 


481 (“Drunkenness excuses neither 
a crime nor a negligent act”). | 

“Voluntary drunkenness furnishes 
no excuse for negligence; nor does 
it relieve a drunken man from exer- 
cising the degree of care required of 
a sober man in the same circum- 
stances. If a person is required to 
use ordinary care, this means that 
care which every prudent man would 
exercise under similar circumstances. 
In taking the conduct of every pru- 
dent man as a standard, reference is 
made to the normal man; that is, the 
sober man. Ordinary care is not to 
be measured by what every prudent 
drunken man would do under like 
circumstances, but what every pru- 
dent, sober man would do under like 
eircumstances. If ordinary care un- 
der certain circumstances would re- 
quire that a certain thing should be 
done, the requirement is binding on 
a man whether sober or drunk; and 
getting drunk will not relieve the 
person from that duty. To hold oth- 
erwise would -be to put a premium 
upon drunkenness.” Powell v. Berry, 
145 Ga. 696, 699, 89 SE 753, LRA 
1917A 306. 

[a] “It is a universal rule that 
voluntary drunkenness is no excuse 
for negligence, either primary or 
contributory.” Herrick v. Washing- 
ton Water Power Co., 75 Wash. 149, 
161, 134 P 934, 48 LRANS 640. 

80. See cases infra note 81. 

[a] The attractive nuisance doc- 
trine (see infra §§ 155-188) is in line 
with the principle stated in the text. 

$1... Ark.—St,, Louis, .etc.,R. Co. v. 
Monday, 49 Ark, 257, 4 SW 782. 

Cal.—Schierhold v. North Beach, 
etc., R. Co., 40 Cal. 447. 

Del.—Brown vy. Wilmington, 27 Del. 
492, 90 A 44. 

Ind.—Cincinnati,, .etc.,- R. Co, ,v. 
Cooper, 120 Ind. 469, 22 NH 340, 16 
AmSR 334, 6 LRA 241. 

Bae woe ye: etc., R. Co. v. Mc- 
Coy, 81 Ky. 5 

Mo. Marcel v. Smith, 152 Mo. A. 
95, 108, 133 SW 76 [cit Cyc]. 

N. H.—Waldron v. Boston, ete., R. 
Co., 71 N. H. 362, 52 A 443. 


N. Y.—Curtin v. Metropolitan St. 
R. Co., 22 Misc. 83, 48 NYS 581 
{aff 21 Misc. 788 mem, 47 NYS 1134 


mem]. 
N. C.—Daily v. Richmond, etc., R. 
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such person.®§ 


danger.®® 


[§ 77] (c) Old Age. 
incident to old‘age impose upon one by whose acts 
or omissions an aged person may «be injured the 
duty of exercising more caution and vigilance than 
would reach the standard of ordinary care with re- 
spect to one better able to observe and avoid 
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ability to observe or avoid danger,’* such as blind- 
ness,** defective eyesight,®> deafness,8* or lame- 
ness,®” the fact of such incapacity is a matter proper 
for consideration in determining whether or not 
sufficient care has been exercised with respect to 


The infirmities which are 


[§ 78] (d) Immaturity. The rule that no per- 


son is an insurer of the safety of others®® applies 


Where one has | with respect to 


of neglgence,°? 
Co., 106 N. C. 301, 11 SE 320. 


Oh.—Cincinnati, ete, R. Co,  v. 
Murphy. Ii, Oh Cir. Ct. cto. 0 .On. 
Cit, Dec 103. 


Tex.—San Antonio Waterworks Co. 
v. White, (Civ. A.) 44 SW 181. 

Vt.—Robinson vy. Cone, 22 Vt. 213, 
54 AmD 67. 

[a] Im case of dangerous machin- 
ery, by which a person lawfully on 
the premises is injured, the test of 
liability “is not insufficient experi- 
ence, but insufficient capacity, dis- 
cretion, or intelligence to distinguish 
the presence of danger.’ San An- 
tonio Waterworks Co. v. White, (Tex. 
Civ. A.) 44 SW 181, 182. 

82. Knowledge of incapacity see 
infra § 82. 

83. Ga.—Rolestone vy. Cassirer, 3 
Ga, A. 161, 59 SH 442. 

Iowa.—Balcom v. Independence, 
178 Iowa 685, 160 NW 305, LRA 
1917C 120. 


Ky.—Johnson vy. Louisville, etc., R. 
Co., “91 Ky..651,,.25 SW 754. 

N. Y.—O’Mara v. Hudson River R. 
Co., 38 N. Y. 445, 98 AmD 61. 

N. C.—State v. Gray, 180 N. C. 697, 
104 SE 647. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS -989, 
AnnCasl1916E 656. 

“A sick or aged person, a delicate 
woman, a lame man, or a child, is 
entitled to more attention and care 
from a railroad company, than one 
in good héalth and under no dis- 
ability; they are entitled to’ more 
time in which to get on and off the 
cars; they are entitled to more con- 
sideration when crossing a street, to 
the end that the cars shall not run 
over them. All these classes are en- 
titled to use the streets and to ride 
in the cars; and such haste in start- 
ing up, or such speed in driving, as 
would be reasonable care toward oth- 
ers, might well-be carelessness and 
neglect toward them.” Sheridan v. 
Brooklyn, City; ete:,., Re.Coy,..36..N; Y. 
39, 42, 93 AmD 490, 1 Transcr, A, 49, 
34 HowPr 217. 

84. Brown v. Wilmington, 27 Del. 
492, 90 A 44; Balcom v. Indepen- 
dence, 178 Iowa 685, 160 NW _ 305, 
LRAI1917C 120; McLaughlin v. Grif- 
fin, 155 Iowa 302, 1385 NW 1107; 
Cincinnati, etc., R. Co. v. Murphy, 17 
Oh, 4 Cir; Ot, (223, 9 i Ohwy Cin) Wec, 
703. 

85. Rolestone v. Cassirer, 3 Ga. 
A. 161, 59 SE 442; Brown vy. Stevens, 
136 Mich. 311, 99 NW 12; McCrum v. 
Weil, 125 Mich, 297, 300, 84 NW 282. 

“The defendant cannot escape lia- 
bility by showing that young per- 
sons, whose eyesight was good, could 
see and avoid the danger, but was 
equally bound to protect the place 
against those who came to his place 
of business with eyes more or less 
dimmed by age or other causes. It 
invited the general public into its 
place of business. It was required 
by the law to keep such place rea- 


children,®*! and one whose act or 


omission has resulted in injury to a child cannot 
be held liable therefor unless he has been guilty 


involving a breach of duty owed 


sonably safe for all classes whom it 
invited.” McCrum vy, Weil, supra. 

[a] A storekeeper who knew that 
a customer, a stranger in the store 
whom he directed to the rear of the 
store, had defective eyesight, and 
appeared to be intoxicated, and not 
in the possession of ordinary facul- 
ties, did not perform his full duty, 
although not knowing he was deaf, 
in* merely saying to him in an or- 
dinary tone of voice that the trap- 
door was open, without telling him 
where it was, it being in the middle 
of the floor space provided for the 
use of customers. Brown vy. Stevens, 
136 Mich, 311, 99 NW 12. 

86. Cincinnati, ete, R. Co. v. 
Murphy, 1 (Oh. Cir. Ct..2254 SO 
Cir. Dee. 703. 

87. O’Mara y. Hudson River R. 
Co., 388 N. Y. 445, 98 AmD 61; Sheri- 
dan v. Brooklyn City, ete., R. Co., 36 
N. Y. 39, 983 AmD 490, 1 Transcr, A. 
49, 34 HowPr 217. 

88. See cases supra notes 83-87. 

89. O’Mara vy. Hudson River R. 
Co., 88 N. ¥. 445, 98 AmD 61; Sheri- 
dan v. Brooklyn City, etc., R. Co., 36 
N. Y. 39, 93 AmD 490, 1 Transecr. A. 
49, 34 HowPr 217. : 

90. See supra § 10. 

91. St. Louis, ete., R. Co. v. Wag- 
goner, 112 Ark. 593, 166 SW 948, 52 
LRANS 181; Catlett v. St. Louis, etc., 
R. Co, 57 Ark. 461, 21 SW 1062, 38 
AmSR 254; Smith v. Peter Schoen- 
hofen Brewing Co., 201 Tll. A. 552: 
Graham y. Consolidated Tract. Co., 
64 N. J. L. 10, 44 A 964; Ticknor vy. 
Seattle-Renton Stage Line, 139 Wash. 
354, 247 P 1, 47 ALR 252. 

92. U. S.—Duree yv. Wabash R. 
Co., 241 Fed. 454, 154 CCA 286, 

Cal.— George v. Los Angeles R. 
Co., 126 Cal. 357, 58 P 819, 77 AmSR 
184, 46 LRA 829. 

Conn.—Brown v. Page, 98 Conn. 
141,119 A 44: q 

Del.—Linthicum v. Truitt, 25 Del. 
338, 80 A 245; Goldstein y. People’s 
R. Co., 21 Del. 306, 60 A 975. 

Ga.—Perry v. Macon Cons, St. R. 
Co., 101 Ga. 400, 29 SE 304. 

P enialoeaned Vs, selth, -98 DNs 7A. 

Ind.—Citizens St. R. Co. v. Carey, 
56 Ind. 396. 

Iowa.—Borland y, Lenz, 196 Iowa 
1148, 194 NW 215. 

Ky,—Lexington R. Co. v. Vanladen, | 
107 SW 740, 32 KyL 1047. 

La.—Peters v. Pearce, 146 La, 902, 
84 S 198; Lopes vy. Sahuque, 114 La. 
1004, 38 S 810; Gallaher v. Crescent 
City R. Co., 37 La. Ann, 288; Hearn 
Vv. oe Charles St. R. Co., 34 La. Ann. 
160. 

Md.—Siacik v. Northern Cent. R. 
Co., 92 Md. 2138, 48 A 149. 

.Mass.—Bouthillier v. Old Colony 
St. R. Co., 189 Mass. 537, 75 NE 960. 

Mich.—Leach vy. Leach, 226 Mich. 
323, 197 NW 3864; Czarniski v. Se 
curity Storage, ete. Co. 204 Mich. 
276, 170 NW 52, 
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to the child,®* even though the child be so young 
as not to be chargeable with contributory negli- 
known characteristics of children 
should, however, be taken into consideration in de- 
termining whether or not sufficient care for the 
safety of a child has been exercised in a particular 


gence.°4 The 


ease.2> Accordingly, the fact that 


Minn.—Rawitzer v. St. Paul City 
R, Co., 98 Minn, 294, 108 NW 271. 

Mo.,—Lee v. Jones, 181 Mo. 291, 79 
SW 927, 103 AmSR 596, 

Nebr.—Johnston v. New Omaha 
Thomson-Houston Hlectriec Light Co., 
78 Nebr. 24, 27, 110: NW 711, 113 NW 
526, 17 LRANS 435. 

Noo Yi Paul’ vy. Clark, 161 App. 
Div. 456, 145 NYS 985; Lowery v. 
New York Ice Co., 26 Misc. 163, 55 
NYS 707 [aff 44 App. Div. 637 mem, 
60 NYS 1142 mem]. 

Oh.—Foy vy. Toledo Cons. St. _R. 
Co 20" Ohh -Cir, (Gt. t'54,'"6 (Ohs Cir, 
Dec. 396. 

Pa.—Oil City, .ete., Bridge Co. v. 
Jackson, 114 Pa. 321, 6 A 128; Balti- 
more, etc., R. Co. vy. Schwindling, 
101 Pa. 258, 47 AmR 706; Kay v. 
Pennsylvania R. Co., 65 Pa. 269, 3 
AmR 628; Milligan v. Bell Tel. Co., 
62 Pa. Super. 197. 

R. I.—Razza v. Williams, 119 A 
318. 


Tex.—Dallas City R. Co. v. Beeman, 
74 Tex. 291, 11 SW 1102. 

Va.—Trumbo y. City Street-Car Co., 
89 Va. 780, 17 SE 124. 

Wash.—Locke v. Greene, 100 Wash. 
397, 171 P 245. 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va. 287, 103 SE 58. 

Wis.—Holdridge v. Mendenhall, 108 
Wis. 1, 83 NW 1109, 81 AmSR 871. 

Man.—Hargrave v. Hart, 22 Man. 
467, 9 DomLR 521. 

“Bven children can not recover 
unless there is negligence, and there 
can be no negligence without a 
breach of duty.” Baltimore, etc., R. 
Co. v, Schwindling, 101 Pa. 258, 263, 
47 AmR 706. 5 

“There is danger in dealing with 
the question of liability for injury 
to children of confounding legal ob- 
ligations with those sentiments which 
are independent of the law, and rest 
merely on grounds of feeling, or 
moral consideration. While more in- 
dignation is felt towards an injury 
done to children than to injuries done 
to others, the law has not usually 
given them ‘civil remedies on any 
such basis. Neither does it usually, 
if ever, impose any duty on strang- 
ers toward them, resting entirely on 
the fact that they are children.” Pe- 
ters vy. Pearce, 146 La. 902, 905, 84 


rede de 

{a] “he foundation of a right of 
recovery, if there is any, is not the 
tender years of the plaintiff, but tthe 
culpable negligence of the defendant.” 
Johnston vy. New Omaha Thomson- 
Houston Electric Light Co., 78 Nebr. 
24, 27, 110 NW 711, 1183 NW 526, 17 
LRANS 435. 

[b] Child injured while attempt- 
ing to board wagon.—Where defend- 
ant’s wagon was being driven along 
a street and a child ran out and at- 
tempted to get on the wagon to get a 
ride and in so doing fell and was run 
over and killed, but there was noth- 
ing to indicate that the driver knew, 
or in the exercise of ordinary pru- 
dence, should have known of the dan- 
gerous proximity of the child, the 
driver was not negligent and de- 
fendant was not liable. WHichkern vy. 
Park Brewing Co., 181 Mich, 1, 147 
NW 501. ~ 

{c] Vessel of hot water on floor. 
—The daughter of the owner of a 
home, occupied together by him and 
her, invited a child to spend the day 
with her, when she and her father 
were both at home, and when she had 
full charge and control thereof, and, 
when doing her work about the 
house, she placed a large vessel of 


; wee 53 Conn. 461, 4 A 106. 
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children cannot 


hot water on the floor of the kitchen, 
into which the child inadvertently 
fell and was fatally injured. It was 
held that the daughter was not lia- 
ble for such injury, not being guilty 
of negligence. Putney v. Keith, 98 
Tl. :A. 285. 
‘ ogi accident generally see infra 
126, 
93. U. S.—Duree v. Wabash R. 
Co., 241 Fed, 454, 154 CCA 286. 
Conn.—Nolan y. New York, etc., R. 


. J.—Delaware, etc. R. Co. Vv. 
Reich, 61 N. J. L. 635, 40 A 682, 41 
LRA 831, 68 AmSR 727. 


Pa.—Baltimore, ete, R. Co. v. 
Schwindling, 101 Pa. 258, 47 AmR 
7.06. 


R. I1.—Davis v. Joslin Mfg. Co., 29 
R. .I..101,.69 A 65. 

Tex.—Flippen-Prather Realty Co. 
v. Mather, (Civ. A.) 207 SW 121. 

[a] Duty not created by infancy. 
—(l1) The tender age of a person 
cannot have the effect of raising a 
duty toward him where none would 
otherwise exist. Nolan v. New York, 
etce., R..Co., 53 Conn. 461, 4. A 106. 
(2) “The mere fact that a child is 
unable to guard itself against peril 
and that its parent fails to provide 
for its safety, does not, ipso facto, 
cast upon any third person the duty 
of affording it protection.” Dela- 
ware, etc., R. Co. v. Reich, 61.N. J. L. 
635, 641, 40 A 682, 41 LRA 8381, 68 
AmSR 727 [quot Davis v. Joslin Mfg. 
Co., 29° R.T., 10d, 110,69A .66. J. 

Breach of duty as element of neg- 
ligence see supra § 16-24, 

94. Linthicum v. Truitt, 25 Del. 
338, 80 A 245; Lee v. Jones, 181 Mo. 
291, 79 SW 927, 103 AmSR 596; Low- 
ery v. New York Ice Co., 26 Misc, 163, 
55 NYS, 707 [aff 44 App. Div. 637 
mem, 60 NYS 1142 mem]; Kay v. 
Pennsylvania R. Co., 65 Pa. 269, 3 
AmR 628; Brown v. Schellenberg, 19 
Pa. Super, 286. 

Contributory negligence of children 
see infra §§ 552-560. 

95. U. S.—Force v. Standard Silk 
Co., 160 Fed. 992 [aff 170 Fed. 184, 
95 CCA 286], 

Ala.—Jones v. Strickland, 201 Ala. 
138, 77 S 562. 

Conn.—Wilmot v. McPadden, 78 
Conn. 276, 61 A 1069; Nolan v. New 
een etc., R. Co., 53 Conn, 461, 4 A 

Ga.—Southern R. Co, v. Chatman, 
124 Ga. 1026, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675. 

K ae pooner v. St. Charles, 200 Ill. 


. 184, 

Ind.—Indianapolis St. R. Co. v. 
eo imite 33 Ind, A. 138, 70 NE 
995. 

Iowa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321, 

Kan.—Ratcliffe vy. Speith, 95 Kan. 
823, 149 P 740; Falkenberg vy. Stout, 
75 Kan. 172, 88 P 874, 

Ky.—Tupman v. Schmidt, 200 Ky. 
88, 254 SW 199, 202 [cit Cyc]; Bran- 
cote v. Labrot, 81 Ky. 638, 50 AmR 

Mass.—Collins v. South Boston R. 
Gee 142 Mass. 301, 7 NE 856, 56 AmR 

oO. 

Mich.—Olah vy. Katz, 234 Mich. 112, 
207 NW 892; Czarniski v. Security 
Storage, etc., Co., 204 Mich. 276, 170 
NW 52; Powers v. Harlow, 53 Mich. 
507, 19 NW 257, 51° AmR 154, 

Minn.—Dahl v. Valley Dredging 
Co., 125 Minn. 90, 145 NW 796, 52 
LRANS 1173. 

Mo.—Holmes v. Missouri Pac. R. 
Co., 207 Mo, 149, 105 SW 624; Rosen- 
kranz v. Lindell R. Co., 108 Mo. 9, 


fai aie} 


18 78 


18 SW 890, 32 AmSR 588. 

N. J.— Friedman y. Snare, etc., Co., 
T1 N. JY DE. 605,61 “A “401570 LRA 
147, 108 AmSR 764, 2 AnnCas 497. 

Oh,—Ficker yv. Cleveland, etc., R. 
Co., 9 OhS&CP 804, 7 OhHNP 600. 

Okl.—Shaffer Oil, ete., Co. 
Thomas, 120 Okl. 253, 252 P 41. 

Or.—Fisher v. Burrell, 116 Or. 317, 
241 P 40, 

Pa.—Gawronski v. McAdoo, 266 Pa. 
449, 109 A 768; Oster v. Schuylkill 
Tract. Co., 195 Pa. 320, 45 A 1006; 
Cosgrove v. 
Hi rayo v. Bell Tel. Co., 81 Pa, Super. 

Tenn.—Townsley  v. 


Vv. 


Yellow Cab 


Co., 145 Tenn. 91, 94, 2837 SW 58 [cit 


Cyc]; 
Tex.—Houston, ete, R. Co. 
Boozer, 2 Tex. Unrep. Cas. 452. 
Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932. 
121 


Vv. 


Wash.—Blair v. 


Kilbou 
Wash. 93, 207 P 953. Gin 


N. S.—Lott vy. Sydney, etc., R. 4 
41 N. S. 153. , iva 
[a] “Common experience tells us 


that a child may be too young and 
immature to observe the care neces- 
sary to his own preservation and 
therefore when a person comes in 
contact with such a child, if its youth 
and immaturity are obvious, he is 
chargeable with knowledge of that 
fact and he cannot indulge the pre- 
sumption that the child will do what 
is necessary to avoid an impending 
danger.’’ Holmes vy. Missouri Pac. R. 
Co., 207 Mo. 149, 164, 105 Sw 624. 
[b] Childish instincts to be con- 
sidered.—Children, wherever they go, 
must be expected to act upon child- 
ish instincts and impulses, and those 
who are chargeable with a duty ot 
care and caution toward them must 
calculate upon this and take precau- 
pich. ike ues saree v. Cleve- 
and, etc., ; oO. Ohs 
OLE #60. ’ &CP 804, 7 
[ec] One who sees a child in a posi- 
tion of danger “is guilty of eer: 
gence if he does not take into ac- 
count the fact that it is a child and 
regulate his own conduct accord- 
ingly.” Holmes vy. Missouri Pac. R. 
Co., 207 Mo, 149, 164, 105 SW 624. 
96. U. S.—Camden Interstate R. 
ca v. Broom, 139 Fed. 595, 71 CGA 
Ala.—Alabama 
Vv. 7 gat te S 3 
al.— Rosenberg y. Durfee 
545, a P98 Rome i Or? Es 
onn.—Budd v. Meriden Elect 
Co. 69 Conn. 272,37 A 683, ~ fap: 
el.—Brown  v. Wilmi 
Del. 492, 90 A 44! ‘lexi ae 
. C.—Barstow v. Capit 
Con se App. net pi al Tract. 
a.—Southern R,. Co. v. Chatman 
124 Ga, 1026, 53 SE 692, 6 ; 
283, 4 AnnCas 675. CLE ae 
-—Chicago City R. Co. y. - 
dick, 1389 Tll. A, 160, Ys. aie 
Ind.—Lafayette, ete. 
pee ae 28 Ind. 287, 
evelan etc., R. Co. v. Means, 59 
bea A. 383, 104 NE 785, 108 NB 


Iowa.—Sutzin v. Chicago, x 
Co. 95 Towa 304, 63 NW 709, pane 
an.—Ratcliffe v. Speith, 
823, 149 P 740. E PO ae 
Ky.—Tupman v. Schmidt, 200 Ky. 
88, 254 SW 199, 202 [cit Cyc]; Passa- 
maneck y. Louisville R. Co., 98 Ky. 
195, 82 SW 620, 17 Kyl 768; Ken- 
tucky oon R. Co. v. Gastineau, 83 


Ce Peas Corp. 


EE HM Oo FSi 
92.  AmD 318; 


La.—Albert v, Munch, 141 La. 686, 


75 S 518, LRA1918A 240. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oA 


¥ 


and do not ordinarily exercise the same degree of 
prudence and care for their own safety as adults 
imposes upon those by whose acts or omissions a 
child may be injured the obligation of exercising 
more vigilance and caution than might be sufficient 
with respect to an adult,®* and conduct which might 
reach the standard of ordinary care with respect 


Hay, 54 Pa. Super. 175; . 


S\N ad 


Pee 


turity and capacity.% 


Minn.—Olesen v. Noren, 161 Minn. 
113, 201 NW 296. 

Mo.—Simon vy. Metropolitan St. R. 
Co:;,. 231° Mo. 65, 132 “SW 250, 140 
AmSR 498; Berry v. St. Louis, etc, 
R. Co., 214 Mo. 593, 114 SW. 27; 
Holmes y. Missouri Pac. R. Co., 207 
Mo. 149, 105 SW 624. 

N. Y.—O’Mara v. Hudson River R. 
Co., 38 N. Y. 445, 98 AmD 61; Sheri- 
dan v. Brooklyn City, ete., R. Co., 36 
N: Y. 39, 983 AmD 498, 1 Transcr. A. 
49, 34 HowPr 217. 

N. C.—State v. Gray, 180 N. C. 697, 
104 SE 647. 

Oh.—Ludden v. Columbus, etc., R. 
Co., 9 OhS&CP 793, 7 OhNP 106. 

Okl.—Depew vy. Kilgore, 117 Okl. 
263, 246 P 606. 

. Or.—Fisher v. Burrell, 116 Or. 317, 
241 P 40. 

Pa.—Silberstein v. Showell, 267 Pa. 
298, 109 A 701. 

Tenn.—Townsley v. Yellow Cab 
Co., 145 Tenn. 91, 94, 2837 SW 58 [cit 
Cyc}. 


Tex.—A, J. Anderson Co., Ine. v. 
Reich, (Civ. A.) 249 SW 298. 
Utah.—Green vy. Higbee, 66 Utah 


'539, 244 P 906. 
Vt.—Robinson v. Cone, 22 Vt. 213, 
54 AmD 67. 


! Wash.—Blair_ v. 5 Kilbourne, 121 
Wash. 93, 207 P 958. 

W. Va.—Glinco v. Wimer, 88 W. 
Va, 508, 107 SHE 198. f 
, Wis.—Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 


Ei aE oseralh v. Freeman, 23 Ont. 


Be rnere is a difference in the degree 
of care that is required to be used 
in guarding against danger where a 
child or immature person is con- 
cerned and in the case of a mature 
person.”” Depew v. Kilgore, 117 Okl. 
263, 246 P 606. 

“Because children are more heed- 
less and have less discretion and 
capacity to avoid danger than adults, 
more care must be exercised by oth- 
ers for their safety.” MHillerbrand 
vy. May Mercantile Co., 141 Mo. A. 
122, 138, 121 SW 326. : 

“Where the youth and immaturity 
of a child are obvious... a person 
coming in contact with him is charge- 
able with knowledge of the facts, 
and cannot indulge the presumption 
that the child will do what is neces- 
sary to avoid impending danger.” A. 
J. Anderson Co., Inc. v. Reich, (Tex. 
Civ. A.) 249 SW 298, 300. 

[a] Dangerous instrumentalities, 
—‘“‘Children of tender years are en- 
dowed by their Maker with childish 
instincts. Man should not ignore 
such fact. He owes to society a duty 
to reasonably protect the life and 
limb of such infants on all occasions 
where such children may reasonably 
be expected to come in contact with, 
or in proximity to, the operations 
carried on by means of instrumentali- 
ties which are inherently dangerous, 
or likely ‘to injure such children. 
Under such circumstances, a greater 
degree of care is required with re- 
spect to a young child than is de- 
manded toward an adult.” Fisher 
v. Burrell, 116 Of. 317, 326, 241 P 


40. 

[b] Allowing child to get on 
mowing machine and drive.—Plain- 
tiff, a boy of eight, came upon de- 


to an adult might, in the case of a child, amount to 
negligence®’ or even gross negligence.®® 
obvious that the ability of a child to exercise suffi- 
cient care and prudence for his own protection 
increases as he grows older, the care to be exercised 
toward a child must be proportionate to his ma- 
The age of the particular 
child is, therefore, always a proper matter for 
consideration in determining whether proper care 
has been exercised to avoid injuring him,! and con- 
duct may be negligent with respect to a very young 
child, although it might reach the standard of ordi- 
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As it is 


on those whose 


fendant’s land, where the latter was 
mowing hay, and defendant permit- 
ted him to get upon the mowing 
machine alone, and to drive the 
horses. - By reason of one of the 
wheels striking into a furrow, plain- 
tiff was thrown out of his-seat, and, 
falling on the knives of the machine, 
was injured. It was held that de- 
fendant was liable for want of rea- 
sonable care. Carroll v. Freeman, 
23 Ont. 283, 4 

[ce] Allowing child to ride in dan- 
gerous position.—Where it appeared 
that plaintiff, a child of eight years, 
was invited by one of defendants in 
the presence of the other to ride on 
a narrow pole drawn by a horse to 
propel machinery, it was not error 
to charge that if the jury should find 
that the sweep was a dangerous place 
for plaintiff to ride, and that de- 
fendants, having reason to know that 
it was dangerous, permitted her to 
ride upon it in dangerous proximity 
to the machinery, and that because 
of her tender years and immature 
judgment she was incapable of com- 
prehending and guarding against the 
danger, and under such circumstances 
was injured, it would be evidence of 
negligence. Rosenberg v. Durfee, 87 
Cal, 545, 26 P 793, 

97. U.S.—Duree v. Wabash R. Co., 
241 Fed. 454, 154 CCA 286. 

Conn.—Rohloff v. Fair Haven, etc., 
R. Co., 76. Conn. 689, 58 A 5; Nolan 


v. New: York, etc, R.~Co., 53 Conn, 
461, 4 A 106, 

- Ill.—Putney v. Keith, 98 Ill. A. 
85. ; 


Ind.—Penso v. McCormick, 125 Ind. 
116, 25 NE 156, 21: AmSR 211,.9 LRA 
313 


Ky.—Bransom v. Labrot, 81 Ky. 
638, 50 AmR 193. 

Minn.—Hindal v, Kahler Corp., 167 
Minn. 48, 208 NW 524; Mattson v. 
Minnesota, etc., R. Co., 95 Minn. 477, 
104 NW 443, 111 AmSR 483, 70 LRA 


508. 

N. Y.—Geibel v. Elwell, 19 App. 
Div. 285, 46 NYS 76. 

Or.—Fisher v. Burrell, 116 Or, 317, 
241 P 40. 

Pa,—Philadelphia, ete, R. Co. v. 
Spearen, 47 Pa. 300, 86 AmD 544. 

[a] “It is a well known rule, and 
a fully recognized doctrine, that con- 
duct in dealing with a normal adult 
which may be wholly free from negli- 
gence may amount to and become 
such in dealing with an infant who 
has not reached the age of discre- 
tion.” Tupman vy. Schmidt, 200 Ky. 
88, 98, 254 SW 199, 202 [cit Cyc]. 


98. Cal.— Lampton v. Davis Stand- 
ard Bread Co., 48 Cal. A. 116, 191 P 
710. 

Sue Ta A, 


Ill.—Lowry v. Lynch, 
23 


Ky.—Bransom vy. Labrot, 81 Ky. 
638, 50 AmR 193. 

Minn.—Mattson vy. Minnesota, etc., 
R, Co., 95 Minn, 477, 104 NW 448, 111 
AmSR 483, 70 LRA 5038, 

Or.—Fisher v. Burrell, 116 Or. 317, 
241 P 40. 

Tenn.—Townsley v. Yellow Cab 
Co., 145 Tenn. 91, 94, 237 SW 58 [cit 
Cye]. 

Vt.—Robinson v. Cone, 22 Vt. 213, 
54 AmD 67. , 

99. Sioux City, etc. R. Co. v. 
Stout, 17 Wall, (U. S.) 657, 21 L. ed. 
745; Jones v. Strickland, 201 Ala. 
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nary care with respect to a child who had reached 
an age at which children are ordinarily more able 
to appreciate and avoid danger.” 
one, although still a child, is able to exercise the 
care and discretion of an adult, he is entitled to no 
more care than would constitute ordinary care 
toward an adult.® 

[§ 79] (e) Mental Incapacity. Where it is, or 
should be, apparent that a person is so devoid of 
intelligence as to be unable to apprehend danger 
and avoid or escape it,* this circumstance imposes 


Conversely, where 


actS or omissions may injure him 


138, 141, 77 S 562; Mattson v. Minne- 
sota, ete., R. Co., 95 Minn. 477, 104 
NW 443, 111 AmSR 483, 70 LRA 503; 
eek Vv. Burrell, 116 Or. %317, 241 

“The caution and care required of 
others toward the infant are meas- 
ured by the age, the maturity, the 
capacity, and the intelligence of the 
child.” Jones vy. Strickland, supra. 

1. Ala.—Jones v. Strickland, su- 
pra. 

Ark.—Arkansas Valley Trust Co. 
v. McIlroy, 97 Ark. 160, 183 SW 816, 
31 LRANS 1020. 

Ind.—Indianapolis St. R. Co. v. 
Schomberg, (A.) 71 NE 237. 

Ky.—Tupman vy. Schmidt, 200 Ky. 
88, 254 SW 199. 

La.—Moore v. 4) aA 
353. 

Mich.—Barger v. Bissell, 188 Mich. 
366, 154 NW 107. 

Oh.—Joseph v. Larkworthy, 15 Oh 
NPNS 561. 

Or.—Fisher y. Burrell, 116 Or. 317, 
241 P 40. 


Vance, 


Pa.—Silberstein v. Showell, 267° 
Pa. 298, 109 A 701. 
Philippine—U. S. v. Knight, 26 


Philippine 216. H 

Tenn.—Townsley v. Yellow Cab Co.,' 
145 Tenn: 91;°237 SW. 58: 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 9382. 

Vt.—Dervin v. Frenier, 91. Vt. 398, 
100 A 760. 

Va.—Ratcliffe v. McDonald, 123 Va. 
781, 97 SE 307. 

[a] Leaving dangerous yee ite or 
element unguarded.—‘‘The eaving 
upon the premises of a dangerous 
object attractive to children does not 
alone constitute the act of. negli- 
gence; the act of negligence -consists 
in leaving such object under such 
circumstances that one of ordinary 
prudence might reasonably expect 
that a child too young to appreciate 
the danger would be allured to and 
attracted thereby. What might be 
an act of negligence in leaving such 
an object or element resulting in at- 
tracting thereto a child of a few 
years of age and too young to appre- 
ciate the danger therefrom might 
not be an act of negligence if it 
should be reasonably expected that 
only a child of the age and maturity 
to fully understand and appreciate 
the danger from such an object or 
element should go near thereto, be- 
cause it would not be reasonably an- 
ticipated that a child of sufficient 
maturity and intelligence to appre- 
ciate the danger from fire would go 
to and play with this dangerous ele- 
ment. The character of the object 
or element thus left on the premises 
and the maturity and _ intelligence 
and capacity of the child must be 
taken into consideration before it 
can be said that the leaving such ob- 
ject or element on the premises un- 
guarded is such an act of negligence 
that a liability would result there- 
from for a consequent injury.” Ar- 
kansas Valley Trust Co. v. McIlroy, 
97 Ark. 160, 165, 1383 SW 816, 31 
LRANS 1020. 

2. Arkansas Valley Trust Co, v. 
Mellroy, supra. 

3. Kentucky Cent. R. Co. v. Gasti- 
neau, 83 Ky. 119. 

4. Knowledge of incapacity, see 
infra § 82. 
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a duty to exercise care commensurate with his in- 


capacity to take care of himself.® 
[§ 80] (£) Intoxication. 


safety.?° 


[§ 82] (h) Knowledge of Incapacity. In the ab- 


5. Worthington v. Mencer, 96 Ala, 
310, 11 S 72, 17 LRA 407; Robinson 
Vv. Cone, 22 Vt. 213,..54 AmD 67. 

6 Cal.—Robinson v. Pjoche, 5 Cal. 
460. 

ind -Cincinnativ \etegiaRs.  Co-tivs 
Cooper, 120 Ind. 469, 22 NE 340, 16 
AmSR 334, 60 LRA 241. 

Mich. —Kingston v. Ft. Wayne, etc., 
R. Co., 112 Mich. 40, 70 NW 315, 14 
NW 230, 40 LRA 131. 

Minn. ”_Glarke v. Philadelphia, etc., 
Coal, etc., Co., 92 Minn. 418, 100 NW 
231 


N. D.—Haug v. Great Northern R. 
Gok GENS Den23. 72% eT TNW, 97,2 78 
AmSR 727, 42 LRA 664. 

Tex.—Williams v. Mudgett, 2 Tex. 
Unrep. Cas. 254. 

“The man wha voluntarily inca- 
pacitates himself by drink is not on 
this account an outlaw. The law 
deems his life as precious as that 

‘of an Emerson.” Haug v. Great 
Northern R. Co., supra. 

“A drunken man is as much en- 
titled to a safe street, as a sober one, 
and much more in need of it.’? Rob- 
inson v. Pioche, 5 Cal. 460, 461. 

7. Brown vy. Wilmington, 27 Del. 
492, 90 A 44; Rollestone v. Cassirer, 
3 Ga. A. 161, 59 SE 442; Gouzien v. 
Feraci, 2 La, A. 115; Brown v. Ste- 
vens, 136 Mich. 311, 99- NW 12. 

8. Knowledge of incapacity see 
infra § 82. 

9. Del.—Brown v. Wilmington, 27 
ard 492, 90 A 44. 

Iowa. ~ Meymire v. Wolfe; 52 Iowa 
533, 3 NW 541. 

Kan.—Cook v. Leavenworth Ter- 
minal R., etc., Co,, 101 Kan. 103, 165 
P 803. 

Ky.—Louisville, ete, R. Co. v. 

oe 97 Ky. 330, 30 SW 979, 17 KyL 
oJ. 


Mass.—Black v. New York, etc., R. 
Co., 193 Mass. 448, 79 NE 1797, 7 
LRANS 148, 9 AnnCas 485. 

N. D.—Haug v. Great Northern R. 
Co., 8 N. D. 23, 77 NW 97, 73 AmSR 
727, 42 LRA 664. 

[a] Allowing intoxicated person 
to go into danger.—Where a toll 
bridge is used by railroads, vehicles, 
and pedestrians, an agent of the toll 
bridge company may be under a duty 
not to permit a person so intoxi- 
cated as to be unable to take care 
of himself to go on the bridge when 
a train is approaching. Cook | v. 
Leavenworth Terminal R., etc., Co., 
101 Kan. 103, 107, 165 P 803 (“If the 
defendant’s agent had known or had 
reasonable grounds for believing that 
the plaintiff was so thoroughly in- 
capacitated by intoxication that he 
could not take care of himself it 
would, perhaps, have been his official 
duty—at least it would have been ex- 
pected of him as a natural impulse 
of humanity—to prevent, if possible, 
his going: on the bridge when a 
train was approaching. This is some- 
what akin to the doctrine of the ‘last 
clear chance’ ’’). 

[b] Ejection from train.—‘‘When 
the carrier discovers that one help- 
less from intoxication is upon its 
train without right, it must, in select- 


Intoxication of a person 
does not relieve others of the obligation to exercise 
care to avoid injuring him,® but may, on the con- 
trary, impose a duty of exercising greater care than 
would otherwise be sufficient,’ where his appearance 
and actions indicate® such a degree of intoxication 
as affects his capacity to care for his own safety.® 
[§ 81] (g) Pregnancy. Pregnancy of a woman 
is a matter which may be considered in determin- 
ing whether or not a person who was aware of her 
condition exercised due care with respect to her 
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[§§ 79-83. 


sence ‘of anything which should reasonably suggest 


such a condition, one is not required to anticipate 


that another may, for some reason, be unable to 
exercise ordinary care for his own safety, but 
the duty to exercise special care with respect to a 
person who is for any reason unable to take such 
care of himself as the normal person might arises 
only where there is actual or imputed knowledge 
of the incapacity.'? 
not be predicated on conduct which would have 
reached the standard of ordinary care with respect 
to an ordinary and normal person in the absence 
of any actual or imputed knowledge of any infirmity 


Accordingly, negligence can- 


or incapacity of the person in question.** 


ing a safe place to put him off, have 
regard to his actual condition, physi- 
cal/ and mental, without any refer- 
ence to his responsibility for such 
condition.” Haug v. Great Northern 
R.4Co.,) 8 Na D023 5327; 0 CNW 9 Gis 
AmSR-727, 42 LRA 664. 

10. Hill v. Kimball, 76 Tex. 210, 13 
SW 59, 7 LRA 618; Price v. Yellow 
Pine Paper Mill Co., (Tex, Civ. A.) 
240 SW 588. 

[a] Causing excitement and 
fright.—Plaintiff’s husband, who was 
an employee of defendant, was_ in- 
jured in the course of his employ- 
ment and was in a bloody, bruised, 
and mashed up condition. Defend- 
ant’s general manager undertook to 
take him home in an automobile and 
while on his way home the husband 
regained consciousness and protested 
against being carried home in the 
condition in which he was and stated 
to the general manager that his wife 
was in an advanced state of preg- 
nancy and in no condition to see 
him in the condition in which he 
was. Nevertheless, the general man- 
ager carried him to his home and put 
him out of the car in full view of 
his wife, who became so frightened 
and excited by his condition that she 
became sick and suffered a miscar- 
riage. It was held that a complaint 
showing these facts stated a cause 
of action, that the issue of negli- 


‘gence should have been submitted to 


the jury and that it was error to 
direct a verdict for defendant. Price 
v. Yellow Pine Paper Mill Co., (Tex. 
Civ. A.) 240 SW 588. 

[b] Assault in presence of 
woman.—A petition which alleges 
that a tenant’s wife was enciente, 
and that, knowing that fact, and that 
excitement was likely to injure a 
woman in that condition, the land- 
lord violently assaulted two negroes 
on the tenant’s premises, and in his 
wife’s presence, whereby she sus- 
tained a fright which eventually pro- 
duced a miscarriage, and otherwise 
injured her health, states a cause of 
action. Hill v. Kimball, TOUT ex: 1210, 
215, 13 SW 59, 7 LRA 618 (‘it will 
be a question for the jury to deter- 
mine whether his conduct, so far as 
she was concerned, was negligent or 
not; that is to say, whether, under 
the circumstances and with the 
lights before him, a reasonably pru- 
dent man would have anticipated the 
danger to her or not’’). 

11. Cal.—Green vy. Southern Pac. 
Co,;:-122. Cal. 568,55 P 577. 

Del.— Brown v. Wilmington, 27 Del, 
492, 90 A 44. 

Kan.—Cook v. 
minal R., etc., Co., 
P 803. 


Leavenworth Ter- 
101 Kan. 1038, 165 
Minn.—Provinsal v. Peterson, 141 

Minn. 122, 169 NW 481. 

N. C.—Daily v. Richmond, ete., R. 

Co., 106° N. C. 801, 307, 11 SE 320. 
Pa.—Warruna v. Dick, 261 Pa. 602, 

104 A 749. 
Tex.—International, etc., R. Co. 

Garcia, 75 Tex. 583, 589, 13 SW 323. 


Abe ‘the absence of knowledge to 
the contrary, or of some fact which 


[§ 83] C. Great or Extraordinary Care. 


Great or 


ought to arouse suspicion that this 
is not true, employes operating a 
railway train may assume that a 
man seen at a public crossing or 
elsewhere on the track is in posses- 
sion of all his senses, and that care 
for his own safety will induce him 
to use them, and to act on the warn- 
ings conveyed through them.” Inter- 
national, etc., R. Co. v. Garcia, supra. 

“In the absence of actual knowl- 
edge or information as to the plain- 
tiff’'s infirmity, and of opportunity 
for recognizing him, the engineer was 
justified in assuming that the plain- 
tiff was a man of ordinary intelli- 
gence and would get off the track in 
time to avert danger, and that it was 
not necessary to delay the train by 
checking its speed merely because an 
apparently and presumably reason- 
able human being was crossing at a 
point far ‘enough in his front to 
enable him to stop it, if he chose, 
before reaching such a person.”’ Daily 
vy. Richmond, etc., R. Co., supra. 

[a]. Knowledge of some degree of 
intoxication does not necessarily 
charge one with knowledge that the 
intoxicated person is unable to take 
eare of himself. Cook v. Leaven- 
worth Terminal R., ete., Co., 101 Kan. 
103, 165 P 803. 

12. Ala.—Worthington vy. Mencer, 
96 Ala, 310, 11 S 72, 17 LRA 407. 

Del.—Brown Vv. Wilmington, 27 Del. 
492, 90 A 44, 

Kan.—Cook v. Leavenworth Ter- 
minal R., etce., Co., 101 Kan, 103, 165 
P 803. 

Ky.—Johnson y. Louisville, ete., R. 
Co., OI Ky. 651, 25 SW 754. 

Mo.—Bennett v. Metropolitan St. 
R. Co., 122 Mo. A. 703, 99 Sold ah 

Oh.—Cincinnati, eic., 

Murphy, 17 Oh. Cir. Ct. pose 9 on cir, 
Dec. 708. 

Tex.—Texas Cent, R. Co. y. Rose, 
(Civ. A.) 161 SW 3887. 

Va—Tyler..v.> Sites, 90 Va. 1/539, 
19 SE 174; Tyler v. Sites, 88 Va. 470, 
13 SE 978; Virginia Midland R. Co. 
v. Boswell, 82 Va. 932, 7 SE. 383. 

{a] Intoxication.—‘‘If the em- 
ployés do not know of the condition 
of the intoxicated person, they may, 
as a rule, act upon the presumption 
that he will exercise care to avoid 
injury, for they are under no obliga- 
tion to take unusual precaution to 
protect a man from the consequences 
of his own folly or wrong.” Texas 
Cent. R. Co. v. Rose, (Tex. Civ. A.) 
161.SW 3887, 388. 

[b] Mental incapacity. — “The 
duty of observing special precau- 
tions for the safety of another, be- 
cause the latter, by reason of mental 
imbecility, can ‘not be influenced by 
the dictates of ordinary prudence, is 
not cast upon one who is not charged 
with notice of the other’s peril and 
of his lack of sufficient intelligence 
to avoid it... Worthington v. Men- 
rey 96 Ala. 310, 315, 11.S 72,17 LRA 

13. .§ Ala.—Worthington vy. Mencer, 
96 Ala. 310, 11 S 72, 17 LRA 407. 

Del._—Brown v. "Wilmington, 27 
Del, 492, 90 A 44, 


Fot later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 84] D. Utmost Care. 


Kan.—Cook vy. Leavenworth Ter- 
minal R., ete., Co., 101 Kan. 103, 165 


P 803 
Philadelphia, 


a Md.—Freeh vy. 
R. Co., 39 Md. 574 
Mo.—Bennett vy. Metropolitan St. 
R. Co., 122 Mo. A. 7038, 99 SW 480. 
a N. C.—Daily v. Richmond, etc., R. 
2 Co., 106 N. €. 301, 11 SH 320. 
Oh.—Cleveland, etc, R. Co. v. 
Terry, 8 Oh.-St. 570. 
Tex.—International, etc., R. Co. v. 
Garcia, 75 Tex. 583, 13 SW 223. 
a Va.—Virginia Midland R. Co. v. 
a Boswell, 82 Va. 932, 7 SE 383. 
; [a] The rule applies in case of: 
< (1) Deafness. Bennett v. Metropoli- 
i tan St. R. Co., 122 Mo, A. 703, 99 SW 
480; International, eres, Ree | COL. Ve 
Garcia, 75 Tex. 583, 13 SW 223. (2) 
Partial deafness. Cleveland, ete., R. 
Co. v. Terry, 8 Oh. St. 570. (3) Men- 
tal incapacity. Worthington v. Men- 
. cer, 96 Ala, 310, 11 S 72, 17 LRA 407. 
(i (4) Intoxication. Brown v. Wilming- 
4 ton, 27 Del. 492, 90 A 44; Cook v. 
Leavenworth Terminal HEE ete., Co., 
101 Kan. 1038, 165 P 803; Texas Cent. 
R. Co. v. Rose, (Tex. Civ. A.) 161 SW 
387; Virginia ‘Midland R. Co. v. Bos- 
well, 82 Va. 932, 7 SE 383, 
14. See supra § 34. 


etc., 


Te PN 


es 15. Weatherford, etc. R. Co. v. 
White, 55 Tex. Civ. A. 32, 39, 118 
Sw 799. 


; 16. See supra § 36, 
z 17. In connection with operation 
& of: 
j Motor vehicle see Motor Vehicles §§ 
584, 607, 665, 701, 706, 708, 781. , 
Railroads see Railroads [33 Cyc 800, 
979]. 
Street railroads see Street Railroads 
[36 Cye 1510, 1517]. 
‘ 18. Chicago City R. Co. v. Fenni- 
3 more, 199 Ill. 9, 64 NE 985; Smith v. 
Elliott, 122 Me. 126, 119 A 203; Mor- 


ton v. Smith Hoisting Co., 166 App. 
Div. 436, 151 NYS 1087. 
19. St. Louis, etc., R. Co. v. Mon- 


day, 49 Ark. 257, 4 SW 782; Bennett 
v. Metropolitan St. R. Co., 122 Mo. 
A. 703, we Sw 480. 

20. U. S.—Bookman v. Seaboard 
ain Line R. Co., 152 Fed. 686, 81 CCA 
6 

Ala.—Birmingham R., etc., 
Bowers, 110 Ala. 328, 20° S 345. 

- Ark.—Oliphant v. Hamm, 167 Ark. 
167, 267 SW 563. 
Cal. —Depons vy. Ariss, 182 Cal. 485, 


COV: 


: 188 P 797. 

f Conn.—Riley v. Consolidated R. 

Go.; 82 Conn. 05, 72 A 562, 21 LRA 
NS’ 880. 


Del.—Garrett v. Peoples’ R. Co., 
os 22 Del. 29, 64 A 254. 
.. Fla. Atlantic Coast reps R. Co. v. 
4 Miller, 53 Fla. 246, 44 S 24 
Ga.—Georgia Midland, aes RCo, 
vy. Evans, 87 Ga. 673, 13 SE 580. 
Til. —Chicago, etc., ine Co. Vv. 
Thompson, 99 Ill. A. 077. 
Ind.—Pennsylvania Co. v. Meyers, 
136 Ind. 242, 36 NE 32. 
3 Towa.—Papich v. Chicago, etc., R. 
Co., 183 Iowa 601, 167 NW 686, 
oe Kan. —Falkenberg vy. Stout, 75 Kan. 
‘ 172, 88 P 874; Chicago, ete., R. Co, 
Vv. Clinkenbeard, 72) “wan 659; 484. P 
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extraordinary care is that degree of care and vigi- 
lance which persons of extraordinary prudence and 
foresight are accustomed to use or would use under 
the circumstances of the particular case.14 

“‘Utmost care’’ is prop- 
erly defined as ‘‘such a degree of care as would 
be exercised by a very careful, prudent and com- 
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stances. ’715 


case.1® 


One is 


dinarily use.?+ 


142. 
Ky.—Johnson vy, Louisville, etc., R. 
Co., 91 Ky. 651, 25 SW 7d4. 
La.—Shelley v. Waguespack, 156 
La. 256, 100 S 417. 
Me.—Copp vy. Maine Cent. R. Co., 
100 Me. 568, 62 A 735. 
Md.—Northern Cent. R. Co. Vv. 
State, 31 Md. 357, 100 AmD 69. 
Mass.—Carey v. Baxter, 201 Mass. 
522, 87 NE 901. 


Mich.—Starbard v. Detroit, etc., R. 
Co., 122 Mich. 23, 80 NW 878. 


Minn.—Quinn v. Heidman, 157 
Minn. 129, 195 NW 774. 
Miss.—Mobile, etc. R. Co. v. 


Stroud, 64 Miss. 784, 2 § 171. 
Mo.—Jackson y. Kansas City, etc., 


RCo}, tol Moz /62:1.,0 5829 W . 32, 
AmSR 650; Blyston-Spencer Ns 
United R. Cos., 152 Mo. A. 118, 132 
SW 1175. 


Nebr.—McLean v. Omaha, etc., R., 
etc., Co., 72 Nebr. 447, 100 NW 935, 
Bue NW 285. 

H.—Waldron y. Boston, etc., R. 
Gay" 71. N. H. 362, 52 A 443. 

N. J.—Telfer v. Northern R. Co., 

30 N: Je t83. 


N. Y.—Furleong v. Roberts, 164 
App. Div. 458, 150 NYS 166. 
N. C.—Matthews v. Atlantic, etc., 


R. Co., 117 N. C. 640, 23 SE 177. 
Oh.—MacDiarmid Candy Co. v. 
Schwartz, 11 Oh. A. 303. 


Or.—Wolf v. City R. Co., 45 Or. 
446, 72 P 329, 78 P 668. 
Pa.—Watson y. Lit, 288 Pa, 175, 


ae a 631. 
I.— Gunn v. Union R, Co., 22 R. 

L BOL. 47 A 888. 

S. G.—Kirby v. Southern R. Co., 63 
S. C. 494, 41 SE 765. 

Tenn. — Memphis St. R. Co. v. Wil- 
son, 108 Tenn. 618, 69 SW 265. 

Tex.—Magee v. Cavins, (Civ. A.) 
197 SW 1015. 

Utah.—Wilkinson y. Oregon Short 
Line; R. Co,,"35. Utah 110,°99 P 466. 

Va.—Tyler vy. Sites, 90 Va. 539) 19 
SE 174; Tyler v. Sites, 88 Va. 470, 13 
SE 978. 

W. Va.—Teel v. Ohio River R. Co., 
49 W. Va. 85, 38 SE 518. 

Wis.—Pisarek y. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 

fa] “It is a fair assumption for 
one to make, that amother who is 
aware of impending danger will use 
reasonable efforts to save himself. 
It is also fair that one who has a, 
reasonable basis for the belief that 
another is aware of a source of dan- 
ger should be entitled to govern his 
action upon the assumption that the 
other is aware of it. Where, there- 
fore, the situation is that the person 
in danger through the operation of 
an agency under the control of an- 
other has the means of self-protec- 
tion open to him by the exercise of 
reasonable care, and the latter per- 
son entertains the belief, founded 
upon reasonable grounds, that the 
threatened person is of capacity to 


avail himself of such means, and is 


aware of his danger, instructions 
such as those in question would be 
unobjectionable. This case presents 
no such situation. A motorman oper- 


[§ 85] E. Slight Care. 
and diligence as careless, thoughtless, or inatten- 
tive persons are accustomed to exercise or would ex- 
erecise under the circumstances of the particular 
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petent person under the same or similar circum- 


Slight care is such care 


V. PARTICULAR ACTS, OMISSIONS, OR OCCURRENCES 


[§ 86] A. Reliance on Care of Others.1” 
: not under a duty of anticipating negligence on the 
part of others,1® but in the absence of anything 
_ which gives or should give notice to the contrary, 
a person is entitled to assume, and to act on the 
assumption, that others will exercise ordinary care 


for their own safety.?° 

With respect to an. infant, one may reasonably 
expect the infant to exercise that degree of care 
which a person of the same intelligence, capacity, 
diseretion, and experience would naturally and ‘or- 


° 


ating a car, or a chauffeur an auto- 
mobile, is not entitled to assume that 
if he sounds his bell, whistle, or 
horn, all the world within hearing 
will take notice that an engine of 
possible destruction is approaching, 
and with reasonable promptness will 
resort to measures for self-protec- 
tion. ... He can make no such as- 
sumption in justification of not tak- 
ing reasonable precautions, in view 
of a contrary contingency, until at 
least he has reasonable grounds for 
believing that his warning is heeded 
or the presence of the danger recog- 
nized, and that the persons threat- 
ened are competent and in a position 
to protect themselves by the exer- 
cise of ordinary prudence on their 
part.” Riley v. Consolidated R. Co., 
82 Conn. 105, 108, 72 A 562, 21 LRA 
NS 880. 

{b] “The most that one is en- 
titled to presume, in regulating his 
conduct toward others, is that they 
will exercise reasonable care in their 
conduct. . That must furnish the 
basis for the government of his ac- 
tion. He cannot assume that another 
will remove himself to a place of 
safety at all hazards, and permit him 
to go on his way at his will. The 
principle which we have been discus- 
sing is one which works both ways. 
It entitles both parties in a danger- 
ous situation to presume a course of 
reasonably prudent conduct on the 
part of the other, and to determine 
their respective courses of action 
upon that basis. It accords to 
neither, however, any superior right, 
and neither is entitled to assume 
that tle other will do all that safety 
demands.”’” Riley v. Consolidated R. 
Cox 82°°Conn= 105;>110;,7 72 “AS S62) 2k 
LRANS 880. 

[ec] Appreciation of danger.—One 
who has a reasonable basis for the 
belief that another igs aware of a 
source of danger is entitled to gov- 
ern his actions upon the assumption 
that the other is aware of it. Riley 
v. Consolidated R.°Co., 82 Conn, 105, 
72 A 562, 21 LRANS 880. 

{d] Efforts to avoid injury.—One 
is entitled to assume that another 
person, who is aware of impending 
danger, will use reasonable efforts to 
save himself from injury. Riley v. 
Consolidated R:. Co., 82 Conn. 105, 72 
A 562, 2k LRANS 880. 

[e] Person approaching railroad 
tracks.—A railroad company has the 
right to préSume that a person ap- 
proaching the tracks will use ordi- 
nary care, Kirby v. Southern R. Co., 

S. GC. 494, 41 SE 765. 

21. Hartnett v. Boston Store, 265 
Tll. 331, 106 NE 837, LRAI915C 460. 

fa] Sale of firearms to infant.— 
Defendant, in violation of an ordi- 
nance, sold to a minor fifteen years 
of age a gun which he loaded and 
used to shoot at a target, and in so 
doing the infant shot and injured 
plaintiff who was walking in a public 
alley on the other side of a fence on 
which the infant had put up a target. 
It was held that defendant was not 


‘liable in the absence of any showing 
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[§ 87] B. Customary Conduct or Methods??—1. In 
The common usage of a business or oceu- 
pation is frequently stated to be a test of care or 
negligence,?* and accordingly, conformity to cus- 
tom or usage is very generally regarded as a matter 
proper for consideration in determining whether 


General. 


that the minor was inexperienced in 
the use of firearms or unfit to handle 
or use them or that the injury might 
reasonably have been expected as a 
consequence of the sale, Hartnett v. 
Boston Store, 265 Ill. 331, 106 NE 
837, LRAI1915C 460. 

22. Cross references: 

Customs generally see Customs and 

Usages 17 C. J. p 444 et seq. 
Customs and usages as to: 

Appliances and methods ‘to provide 

for safety of servants see Mas- 
ter and Servant §§ 450, 5438, 573, 
DSa, Poo Se 

Navigation see Collision § 29. 

Operation of motor vehicles see 

Motor Vehicles §§ 604, 622, 652, 

678, 702. 

23. U. S—New York Standard Oil 
Co. v. R. L. Pitcher Co., 289 Fed. 678; 
Cadillac Motor Car Co. y. Johnson, 
221 Hed. 801, 1837 CCA 279, LRA1915H 
287, AnnCasi917B 581 {cit Cye]; 
Stout. v. Sioux City, etc., R. 'Co., 23 
F. Cas. No. 13,503. 

Conn.—Olesen v. Beckanstin, 93 
Conn. 614, 107 A 514, 516 [quot Cyc]. 

Md. — Baltimore Third 2 Nat. Bank v. 
Boyd, 44 Md. 47, 22 AmR 35. 

Mo.—Young v. Missouri Pac. R. 
Co., 93, Mo: A.’ 267: 

Pa.—Beck v. Hood, Tay Pas. 3247 39 
A’ 842; Ford v. ‘Anderson, 139): Pay 
261, By ES 

Philippine.—Martinez v. Van Bus- 
kirk, 18 Philippine 79. 

Va.—Bertha Zine Co. v. Martin, 93 
Va. 791, 22 SE 869, 70 LIRA 999. 

Eng.—McLelland v. Johnstone, 4 F. 
(Ct. Sess.) 459. 

24. U. S.—Cadillaec Motor Car Co. 
v. Johnson, 221 Fed. 801, 187 CCA 
279, LRA1I915E 287, AnnCasi917B 581 
[cit Cyc]; Northam: v. Boston, etce., 
Cons. Copper, etc., Min. Co., 190 Fed. 
722, 111 CCA 450, 

Ala.—Williams y, Tyler, 14 Ala. A. 
591, 71 S 51, 61 [quot Cyc]; Maxwell 
v. Eason, 1 Stew. 514. 

Ark.—Arkadelphia Lumber Co. y. 
Bethea, 57 Ark. 76, 20-SW 808. 

Cal.—Burns v. Sennett, 99 Cal. 368, 
33 P 916. 

Fla.—Sea Board Air Line R. Co. v. 
Watson, 113 S 716. 

Ga. —Wright v: Central R., etc., .Co., 
16 Ga. 38. 

* Ill—Wibel v. Illinois Cent. R. Co., 
155 Ill. A. 349; Hamilton v. Spring 
Valley Coal Co., 149 Ill. A. 10. 

Ind.— William Laurie Co. v. Me- 
Cullough, 174 Ind. 477, 90 NE 1014, 
92 NE 337, AnnCasi1913A 49. 

Iowa.—Mitchell . v Phillips 
Co., 181 Lowa 600, 165 NW 108. 

Kan.—Sanborn v. Atchison, ete., R. 
Co.,.35 Kan.'\292, 10 P 860. 

Ky.—East Tennessee Tel. Co. v. 
Simms, 99 Ky. 404, 36 SW 171, 38 
SW 131, 18 KyL 761; Standard Oil 
Co. v. Tierney, 92 Ky. 867, 17 SW 
1025, 18 KyL 626, 86 AmSR 595, 14 
LRA 677. 

Md.—Wonder vy. Baltimore, etc., R. 
Co., 32 Md. 411, 3 AmR 143. 

Mass.—McCrea v. Beverly Gas, etc., 
Co., 216 Mass. 495, 104 NE 865; Love- 
land v. Burke, 120 Mass, 139, 21 AmR 
507, .Cass oN.) Boston,,;ete., uR. Go., 
14 Allen 448. 

Mich.—Shadford v. Ann Arbor St. 
R. Co., 111 Mich. 390, 69 NW 661. 

Minn.—Day v. H. C. Akeley Lum- 
ber Co., 54 Minn. 522, 56 NW 243, 
23 LRA 513; Derosia v. Winona, etc., 
Rar Congils Minn. 133. 

Miss.—Kent v. Yazoo, ete, R. Co., 
By Miss. 494, 27 S 620, 78 AmSR 

Mo.—Trout v. Laclede Gas Light 
Co., 160 Mo. A. 604, 140 SW 1198 


Min, 


NEGLIGENCE 


Pasoptine op 151 Mo. A, 207, 132 SW 
58]. 


Mont.—Hollingsworth © v. Davis- 
Daly Est. Copper Co., 38 Mont. 148, 
99 P 142 


Nebr.—Missouri Pac. R. Co. v. 
Lewis, 24 Nebr. 848, 40 NW 401, 2 
LRA 67. 


N. Y.—Shannahan v. Empire Engi- 
neering Co., 204 N. Y. 543, 98 NE 9, 
44 LRANS 1185. 

N. C.—Helms v. South Atlantic 
Waste Co., 151 N. C. 370, 66 SE 312. 

Oh.—Ohio, ete., Dock Co. v. Trap- 
nell, 23 Oh. Cir. Ct. N. S. 408 

Or.—Myrtle Point Transp. @0.4,¥. 


Port of Coquille River, 86 Or. 311, 
168 P 625. 
Pa.—Service v. Shoneman, 196 Pa. 


63, 46 A 292, 79 AmSR 689, 69 LRA 


792. 
_R. I.—Wilson v. New York, etc., R. 
Co., 29 R. I. 146, 69 A 364. 


Tenn.—Puryear v. Nashville, etc,, 
R. Co., 4 Tenn. Civ. A. 742. 
Tex.—Hubb Diggs Co. v. Bell, 


(Commn. A.) 1 SW. (2d) 575. [rev 
(Civ. A.) 297 SW 682]; Ft. Worth, 
etc., R. Co. v. Thompson, 2 Tex. Civ. 
A..170, 21 SW 187. 

Utah.—Fritz v. Salt Lake, etc., 
Gas, etc., Co., 18 Utah 493, 56 P 90. 
yore ae v. Hitchcock, 28 Vt. 
452. 

Va.—Bertha Zine Co. v. Martin, 93 
Va...791,.22, SE 869, 70 LRA 999. 

Wash.—Hoffman v. American Fdy. 
Co., 18 Wash. 287, 51 P 385. 

Wis.—Zartner v. George, 156 Wis. 
131, 145 NW 971, 52 LRANS 129. 

Eng.—Batson v. Donovan, 4 B. & 
Ald. 21, 6 ECL 373, 106 Reprint 846; 
Vaughan v. Menlove, 3 Bing. N. Cas. 
468, 32 ECL 219, 182 Reprint 490, 18 
ERC 715. 

N. S.—Muirhead v. Intercolonial 
Coal Min. Co., 48 N. S. 72, 16 DomLR 
450, 14 FastLR 195, 

Ont.—O’Conner v. bigeoiheon Bridge 
Co., 21 Ont. A. 596 [dism app 25 Ont. 
12, and app dism 24 Can. §S. C. 598]. 

“Regard must always be had to the 
usual and reasonable method of con- 
ducting a business when applying the 
touchstone of negligence to any one 
engaged in it.” Griebenow v. Chi- 
cago, etc., R. Co., 169 Wis. 12, 17, 171 
NW 664. 

“The evidence of the ordinary prac- 
tice and of the usual custom, if any, 
of ordinarily prudent and intelligent 
persons in the performance under the 
same or like circumstances of the 
same or like acts, is ordinarily com- 
petent upon the issue of negligence 
in the performance or omission of an 
act.” Lake v. Shenango Furnace Co., 
160 Fed. 887, 888, 88 CCA 69. 

[a] “when there is no absolute 
standard of care fixed by law, evi- 
dence of what is usual is often of 
value in assisting a court or jury in 
determining the issues on a charge 
of negligence.’’ Myrtle Point Transp. 
Co. v. Port of Coquille River, 86 Or. 
311, 318, 168 P 625. 

{[b] Knowledge of the custom on 
the part of either party is not neces- 
sary, as the custom is shown merely 
to aid in determining the question 
of negligence. Zartner vy. George, 156 


ae 131, 145 NW 971, 52 LRANS 
[ce] Mode of navigation.—Where 


goods in the hands of a carrier were 
injured while he was descending a 
river with two flat-boats lashed to- 
gether, the fact that this was a cus- 
tomary mode of navigating the river 
was held relevant on the question of 
negligence. Johnson y. Lightsey, 34 
Ala. 169, 73 AmD 450. 
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or not sufficient care has been exercised in a par- 
ticular case,?+ at least where the conduct in question 
is not inherently dangerous.”° 
even afford a sufficient basis for an inference that 
proper care was exercised,” in the absence of any 
evidence tending to show that the custom did not 


Such conformity may 


25. Sea Board Air Line R. Co. v. 
Watson, (Fla.) 113 S 716. 

26. U. S.—Ketterer v. Armour, 247 
Fed. 921, 160 CCA 111, LRA1918D 
798. 

Ala.—Connors-Weyman Steel Co. v. 
Kilgore, 202 Ala. 372, 80 S 454. 

Ark.—Arkansas Cotton Oil Co. v. 
Carr, 89 Ark, 50, 115 SW 925. 

Colo.—Rice v. Van Why, 49 Colo. 
(aie IS boul cA Se 

Conn.—Dibble v. New York, 
R. fs 100 Conn. 130, 123 A 124. 

¢.— Washington Asphalt Block, 
ee Co. v. Mackey, 15 App. 410. 
Ill.—Liednow vy. Wisconsin Lime, 


ete:; 


etc., Co., 251 Ill. 42, 95 NE 1030. 
F i .» R. Co. v. Wil- 
fong, (A.) 88 NE 953 [rev on other 


grounds 173 Ind. 308, 90 NE 307]. 
Kan.—Missouri Pac. R. Co. v. Hol- 
ley, 30 Kan. 465, 1 P 130. « 
Ky.—West Kentucky Coal Co. 
Heady, 173 Ky. 41, 190 SW 475. 
La.—Muse y. Rapides Lumber Co., 
132 La. 488, 61 S 536. 
Me.—Gallant v. Great Northern 
Paper Co., 114 Me. 208, 95 A 889. 


Vv. 


Md. —-Maryland, ete., BRi-* Comte Ve 
Brown, 109 Md. 304, 71 A 1005. 
Mass. —Mooney v. Beattie, 180 


Mass. 451, 62 NE 725, 70 LRA 831. 
Mich.—Schaible v. Lake Shore, etc., 
R. Co., 97 Mich. 318, 56 NW 565, 21 
LRA 660. 
Minn.—Weireter v. Great Northern 
R. Co., 146 Minn. 350, 178 NW 887. 
Mo.—Brands v. St. Louis Car Co., 
oe Mo. 698, 112 SW 511, 18 LRANS 
Mont.—Wallace v. Chicago, etc., R. 
Co., 48 Mont. 427, 138 P 499. 
Nebr.—Weed v. Chicago, etc., R. 
Co., 5 Nebr. (Unoff.) 623, 99 NW 827. 
N. H.—Parmaleau y. International 
Paper; Co:,,.75.N. Ho 69. Ti-Avot: 
N. J.—Bauman Vv. Cowdin, 75 N. J. 
4. 1193, 66 5A. 991 45 .fatt 76: No yee 
575,74 A 1185]. 
N. Y¥.—Cteary: ‘v. Ru. EH’ Dettz “Ca,, 
222 N. Y. 126, 118 NE 509. 
N. C.—Rogers v. Whiting Mfg. Co., 
157 N. C. 484, 73 NE 227. 
Oh.—Columbus, ete., R. Co. v. Cel- 
ley 1 OW. Cir. Ct...267,;k Oh Cire pee: 


Or.—Nordin v. Lovegren Lumber 
Co., 80 Or. 140, 156 P 587. 

Pa.—Reed v. American Dyewood 
Co., 231 Pa. 431, 80 A 878. 

R. I.—Read v. New York, etc., R. 
Co,, 20 R.. Ty, 209, 37 A. 947, 

S. C.—Gideon v. Enoree Mfg. Co., 
44 S. C. 442, 22 Sm 598. 

Tex. —Taylor v. White, (Commn. 
Ag p22 SW 656 [aff (Civ. A.) 156 SW 

Utah.—Stam v. Ogden Packing, etce., 
Co., 53 Utah 248, 177 P 218. 

Va. —Southern R. Co. v. Lewis, 110 
Va. 847, 67 SE 357. 

Wash.—Haines v. Coastwise SS., 
etc., Co., 104 Wash. 685, 177 P 648. 

W. Va.—Ferguson v. Middle States 
cent etec.,; Co., .78 W. V.a.+465, 89 SE 


Wis.—Bandekow y. Chicago, etc., R. 
Co., 186 Wis. 341, 117 NW 812. 

B. C.—Ganzini v. Jewell-Denero 
Mines, 21 B. C. 317, 21 DomLR 406. 

Man.—Phelan v. Grand Trunk Pac. 
R. Co., 28 Man. 435, 12 DomLR 347, 
24 WestLR 785, 4 WestWkly 1039 
[app dism 51 Can. S. CG. 113, 23 Dom 
pony ee 18 CanRCas 233, 7 West Wkly 

Ont.—Woods v. Toronto Bolt, ete., 
Co., 11 Ont. L. 216, 6 OntWR 637. 

N. W. Terr.—Patton v.. Alberta R., 
ete Cor, 2h Nery lua 43 ey 

“One cannot be said to be guilty 
of negligence who conducts his busi-° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


/ 
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involve reasonable ecare,?’ or unless the common ex- 
perience of the ordinary juror would enable him 
without evidence on the subject, 
whether conformity to the custom was sufficient 
eare.*> <A fortiori, customary acts which are usually 
performed in safety are not negligent per se,?® and 
where a certain custom or method had been followed 
for a considerable period of time without creating 
causing any injury, 
thereto may properly be regarded as reasonable 
In a few cases the courts have considered 
that due care is established by showing that all pre- 


to determine, 


any danger or 
eare.®° 


ness in the customary, ordinary and 
usual manner in which the business 
is conducted in the same locality eu 


place.” Oregon Box, etc, Co 
Jones Lumber Co., 117 Or. 749s “493, 
244 P 313. 


“Proof that the conduct of a de- 
fendant coincided with the custom- 
ary method of doing the business by 
others under similar circumstances 
excluded the inference of negligence.” 
Bandekow v. Chicago, ete., R. Co., 
136 Wis. 341, 343, 117 NW 812. 

{a] Prima facie sufficient care.— 
That an act is ordinarily performed 
in a certain way is prima facie proof 
that this is not a negligent way. 
Missouri Pac. R. Co. v. Holley, 30 
Kan. 465, 474, 1 P 1380, 554. 

[b] Rule applied to railroad op- 
eration.—Bandekow v. Chicago, etc., 
Co., 136 Wis. 341, 117 NW 812. 

{c] Preparation of food products. 
—‘‘A general custom of the persons 
or corporations which manufacture 
meat products to be sold for food to 
conduct the business in a given way 
affords the most satisfactory evi- 
dence in support of the conclusion 
that the defendant conducted its 
business. with ordinary care. When 
it appears that everybody engaged 
in a particular business conducts it 
in a-certain way, we conclude that 
the defendant in conducting his busi- 
ness in the way that everybody else 
in the like business does has meas- 
ured up to the standard demanded 
by the law and exercised the ordi- 
nary care of prudent men engaged in 
the business.” Ketterer v. Armour, 
247 Fed. 921, 931, 160 CCA 111, LRA 
1918D 798. 

[d] Presentment of a check may 
be shown by usage to be in time, al- 
though without such proof it might 
be deemed to have been negligently 
delayed. Smith v. Miller, 438 N. Y. 
171, 3 AmR 690, 52 N. Y. 545; John- 
son v. Bank of North America, 28 
N. Y. Super. 554; Turner v. Fox Lake 
Bank, 4 Abb. Dee. (N;  Y.) 434, 3 
Keyes 425, 2 Transcr. A. 344 [aff 23 
HowPr 399]; Kelty vy. ae ae ene 
Nat. Bank, 52 Barb. (N. Y.) 3 

27. Weireter v. Great each R. 
Co., 146 Minn. 350, 178 NW 887 
[quoted infra note 28]. 

28. Weireter v. Great Northern R. 
Co., 146 Minn. 350, 353, 178 NW 887. 

“When a plaintiff shows that the 
act, upon which negligence is predi- 
cated, was performed in the custom- 
ary way, the inference nearest at 
hand is that no negligence has been 
proven and the action must fail, un- 
less he adduces some evidence by 
way of experts or otherwise, that 
will justify the jury in concluding 
that, even though the act was done 
according to the usual custom, it 
was nevertheless negligently done, or 
unless it may be said that the com- 
mon experience of the ordinary juror 
makes him competent to determine, 
without aid of evidence, whether. or 


‘not the act was negligently per- 


formed.” Weireter v. Great North- 
ern R. Co., supra. 

29. Lawyer v. Los Angeles Pac. 
Co., 161 Cal. 53, 118 P 237; Scott v. 
San Bernardino Byoar aes Tract. CO:; 
152 Cal. 604, 93 '(P 677. 

30. Trice v. Southern Pac. Co., 
174 Cal. 89, 161 P 1144; Schuh v. 
New Orleans Public Serv., Inc, 5 


NEGLIGENCE 


conformity 


La. A. 57; Burke v. Witherbee, 98 N. 
Y. 562; Martinez v. Van Buskirk, 18 
Philippine 49,385. 

“Acts the performance of which 
has not proved destructive or in- 
jurious and which have, therefore, 
been acquiesced in by society for so 
long a time that they have ripened 
into custom, can not be held to be of 
themselves unreasonable or impru- 
dent. Indeed the very reason why 
they have been permitted by society 
is that they are beneficial rather than 
prejudicial. Accidents sometimes 
happen and injuries result from the 
most ordinary acts of life. But such 
are not their natural or customary 
results. To hold that, because such 
an act once resulted in accident or 
injury, the actor is necessarily neg- 
ligent, is to go far.” Martinez v. 
Van Buskirk, supra. 

[a] Permitting passengers to 
stand in a street car carrying more 
passengers than the seats ‘can ac- 
commodate is not of itself negligence 
where such has been the common 
usage for more than half a century, 
and. no danger or injury has re- 
sulted. Schuh v. New Orleans Pub- 
lic Serv., Inc., 5 La. A. 57. 

31. See cases infra this note. 

“No one is held by the law to a 
higher degree of care than the aver- 
age in the trade or business in 
which he is engaged.” Ketterer v. 
Armour, 247 Fed. 921, 931, 160 CCA 
111, LRA1918D 798. 

“No man is held to a higher de- 
gree of skill or care than the fair 
average of his trade or profession.” 
Louisville, etc., R. Co. v. Bates, 146 
Ind. 564, 572, 45 NE 108 [quot Wil- 
liam Laurie Co. v. McCullough, 174 
Ind. 477, 485, 90 NE 1014, 92 NE 3387, 
AnnCasl913A 49]. 

“No jury can be permitted to say 
that the usual and ordinary way, 
commonly adopted by those in the 
same business, is a negligent way 
for which liability shall be imposed.”’ 
Washington Asphalt Block, etc., Co. 
v. Mackey, 15 App. (D. C.) 410, 426. 

[a] “The unbending test of negli- 
gence in methods, machinery, and ap- 
pliances is the ordinary usage of the 
business.” Titus v. Bradford, etc., 
R. Co., 186 Pa. 618, 626, 20 A 517, 20 
AmSR 944 [quot Philadelphia Ritz 
Carlton Co. v. Philadelphia, 282 Pa. 
801, 305, 127 A 843]. 

[b] “However strongly they may 
be convinced that there is a better 
or less dangerous way, no jury can 
be permitted to say that the usual 
and ordinary way, commonly adopted 
by those in the same business, is a 
negligent way for which liability 
shall be imposed.” Titus v. Brad- 
ford, et¢., R. Co., 136 Pa. 618, 626, 20 
A 517, 20 AmSR 944. 

[ec] Inspection.—“If the inspec- 
tion is made in the usual and ordi- 
nary way, the way commonly adopted 
by those in like business, it cannot be 
said that it was done negligently. 
In determining whether an inspec- 
tion was made with ordinary care, a 
jury can only find facts showing 
whether the same was made in the 
usual and ordinary manner, the one 
commonly adopted by men of ordi- 
nary care and prudence engaged in 
the same business under like cir- 
cumstances. If it was so performed 
it was made with due care, and a 
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cautions and safeguards customarily used in the 
conduct of a similar business or occupation or in a 
similar undertaking have been adopted,* although 
this view cannot be carried to the extent of justify- 
ing a custom which is so obviously dangerous to life 
and limb as to be at once recognized as such by all 
intelligent persons.*? 
view, however, is that customary methods or con- 
duct do not furnish a test which is conclusive or 
controlling on the question of negligence,** or fix 
a standard by which negligence is to be gauged.** 
The standard of due care is such care as a prudent 


The more generally accepted 


jury cannot be permitted to say that 
it was negligent. They cannot be 
allowed to set up a standard which 
shall in effect dictate the customs or 
control the business of a commu- 
nity.” Louisville, etc. R. Co. v. 
Bates, 146 Ind. 564, 572, 45 NE 108 
[quot William Laurie Co, v. McCul- 
lough, 174 Ind. 477, 485, 90 NE 1014, 
92 NE 337, AnnCas1913A 49]. 

32. Bandekow v. Chicago, etc., R. 
Co., 136 Wis. 341, 117 NW 812. 

“Custom cannot change the qual- 
ity of an act.’ Zartner v. George, 
156 Wis. 131,133, 145 NW 971, 52 
LRANS 129. 

33. U. S—New York Standard Oil 
ae v. R. L. Pitcher Co., 289 Fed. 

8. 

Ala.—Reynolds v. Woodward Iron 
Co., 199 Ala. 231, 74° S 360, 

Conn.—Olesen v. Beckanstin, 93 
Conn. 614, 107 A 514. 

Fla.—Sea Board Air Line R. Co. 
v. Watson, 113 S 716. 

Ga.—Central-of Georgia R. Co. v. 
Ray, 129 Ga. 349, 58 SE 844. 

Ill.—McCormick Harvesting Mach. 
Co. v. Burandt, 186 Ill. 170, 26 NE 


Ind.—William Laurie Co. vy. MeCul- 
lough, 174 Ind. 477, 90 NE 1014, 92 
NE 337, AnnCas1913A 49. 

Kan. ~ “Atchison, Sc. un) (Cororw. 
Kingscott, 65 Kan. 131, 69 P 184, 

Md.—Capital Traci. Co. v. McKeon, 
132 Md. 79, 1038 A 314. 

Mass.—McCrea v. Beverly Gas, etc., 
Co., 216 Mass. 495, 104 NE 365; Cass 
v. Boston, etc., R..Co., 14 Allen 448. 

Minn.—Weireter v. Great Northern 
R. Co., 146 Minn. 350, 178 NW 887; 
Derosia v. Winona, etc., R. Co., 18 
Minn. 133. 

Mo.—Glenn v. Metropolitan St. R. 
Co., 167 Mo. A. 109, 150 SW 1092. 

Mont.—Kinsel v. North Butte Minn. 
Co., 44 Mont. 445, 120 P 797. 

Nebr.—Albrecht v. Morris, 91 Nebr. 
442, me NW 48. 

N. Y.—Caldwell v. New Jersey 
Steamboat Co., 47 N. Y. 282 [aff 56 
Barb. 425]; Tompert v. Hastings 
Pavement Co., 35 App. Div. 378, 55 
NYS 177. 

Or.—Camenzind vy. Freeland Furni- 
ture Co., 89. Or.:158, 174 P1389) 

R. L—Wilson v. New York, etc, R. 
Co., 29 R. I. 146, 69 A 364. 

S. C.—Squire v..Southern R. Co., 
109. S. C. 400, 96 SE 152. 

Tenn.—Baird-Ward Printing Co. v. 
Fleming, 137 Tenn. 349, 198 SW 115. 

Tex.—Taylor v. White, (Commn. 
A.) 212 SW 656 [aff (Civ. AL). 156 
SW 349]. 

Wash.—Hull  v. 
Wash. 16, 159 P 1072 

N. S.—Muirheaa Vv. 


| 588. 
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Intercolonial 


Coal Min. Co., 48 N. S. 72, 16 DomLR 


450, 14 EastLR 195. 
ie eee v. Dawson, 6 OntWR 

“The common usage of the busi- 
ness is a test of negligence, but not 
a conclusive or controlling test.’ 
Cadillac Motor Car Co. v. Johnson,‘ 
221 Fed. 801, 804, 187°-CCA 279, LRA 
oon 287, AnnCas1917B 581, 583 [cit 
ye]. 

[a] Rule applied to conduct of 
warehouse.—Schwerin vy. McKie, 51 
N. Y. 180, 10 AmR 581 [aff 28 N. Y. 
Super. 404]. 

34." U. S.—Texas, etc, R. Co. 
Behymer, 189 U. S. 468; 23° SCt 622, 
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person would exercise under the circumstances of’ 
the particular case,*° and conformity to customary 
or usual conduct or methods cannot amount to more 
than a circumstance to be considered together with 
other circumstances of the case 
whether due care has been exercised.*° 
ingly, if the conduct pursued or the methods adopted 
in the particular case do not measure up to the 
ordinary care which would be exercised by a pru- 


47 L. ed. 905; Northern Pac. R. Co. v. 
Mayes, 123. U: S. 710, 8 SCt 321,° 31 
L. ed. 296; Wabash, R. Co. v. Mc- 
Daniels, 107 U. S. 454, 2 SCt 932, 27 
L. ed. 605; Chicago Great Western 
R. Co. v. MeDonough, 161 Fed. 657, 
88 CCA 517; Shandrew v. Chicago, 
ete., R. Co., 142 Fed. 320, 73 CCA cond 
Cal.——Pheenix Assur. Co., Ltd. 
Texas Holding Co., (A.) 252 ie 1082, 
1087. 


Ill.— Chicago, etc., R. Co. v. Dau- 


gaard, 118 Ill. A. 67. 

N. Y.—Wright v. Boller, 42 Hun 
77, 3 NYSt 495. 

S. C.—Bridger v. Asheville, etc., 
R: Co., 25 S.C. 24. 


“~The standard of care required is 
not to be established by proof that 
others have been in the habit of act- 
ing in the same manner.” Phcenix 
Assur. Co., Ltd. v. Texas Holding 
Co., supra. 

“The doctrine of customary usage 
does not, to our knowledge, apply to 
the question of legal duty under the 
law of negligence.” Robinet v. 
Hawks, 200 Cal. 265, 274, 252 P 1045. 

[a] Cenflict of views discussed.— 

“There is, therefore, a logical re- 
lation between custom and the con- 
duet of any man having to do with 
the subject-matter of the relevant 
usage on any occasion. Neverthe- 
less, recognition of this logical ex- 
treme is wholly impracticable in the 
trial of cases, for collateral issues 
would appear in such number and 
nature as to becloud the main ques- 
tion and retard its solution. But 
entire repudiation of the relation 
would present the illogical extreme 
and result in the paradox of hold- 
ing men to a standard of conduct 
predicated upon comparison with 
other men and, at the Same time, de- 
nying them the, use of that practi- 
cal comparison as evidence tending 
to demonstrate conformity to the 
standard. Except in respect to such 
customs and usages as (through age 
and universality of acceptance) may 
have become substantive law, we do 
not believe any well-considered case 
can be found to support either ex- 
treme. Writing on the subject, 
found in text-books and reports, ex- 
hibits, at once, a general effort to 
find the appropriate medium and ir- 
reconcilable conflict of ideas about 
5G The lack of harmony is due, 
we believe, to failure to keep in 
mind the distinction between the use 
of such facts as mere evidence and 
their use in establishing a standard 
of conduct as a matter of substan- 
tive law.’’ Cameron Compress aa" “f 
Whitington, (Tex. Commn. A.) 

SW 527, 528 [aff (Civ. A.) 268 SW ote), 

35. See supra § 52. 

“What usually is done may be evi- 
dence of what ought to be done, but 
what ought to be done is fixed by a 
standard of reasonable prudence, 
whether it usually is complied with 
or not.” Texas, etc., R: Co. v. Behy- 
mer, 189 U. S. 468, 470, 23 SCt 422, 
47 L. ed. 905 [quot Standard Oil Co. v. 
Pitcher, 289 Fed. 678, 685; Northam v. 
‘Boston, ete; R. ‘Co. 190 Med... 722, 
725, 111 CCA 450]. 

“The standard is not what men 
‘ordinarily do under like circum- 
stances, but what reasonably pru- 
dent and careful men, having regard 
for the rights and safety of others, 
do under like circumstances.” Kin- 
sel v. North Butte Min. Co., 44 Mont. 


NEGLIGENCE 


in determining 
Accord- 


£45, 2400,. 120 °P PU97 [quot Conway 
v. Monidah Trust, 52 Mont. 244, 251, 
LOE USS 

36. Texas, etc., R. Co. v. Beyer 
189 U. S. 468, 23 SCt 622, 47 L. ed. 
905; Wabash R. Co. v. McDaniels, 107 
jOptHSS 454, 2.SCt 932, 27 L. ed. 605; 
Chicago Great Western R. Co. v. Mc- 
Donough, 161 Fed. 657, 88 CCA 517; 
Lake v. Shenango Furnace Co., 160 
Fed. 887, 88 CCA 69; Shandrew v. 
Chicago, ete., R. Co., 142 Fed. 320;-73 
CCA 430; Comanche Duke Oil Co. v. 
Texas. Pac:/Coal,/sete., =Coi,; (Tex. 
Commn. A.) 298 SW 554 [rev (Civ. 
A.): 274 SW 193]. 

37. U. S.—Chicago, etc., R. Co. v. 
Nelson, 226 Fed. 708, 141 CCA 464; 
The P. P. Miller, 180 Fed. 288. 

Ill.—Hansell-Eleock Fdy. Co. v. 
Clark, 214 Ill. 399, 73 NE 787 [aff 
115 Ill. A. 209]. 

Iowa.—Metzgar v. Chicago, etc., R. 
Co., 76 Iowa 3887, 41 NW 49, 14 Am 
SR 224. 

Mass.—Bailey v. New Haven, etc., 
R. Co., 107 Mass. 496. 

Mich.—Steggall v. Knepp, 241 
Mich. 260, 217 NW 16. 

Mo.—Kelley v. Parker-Washington 
Co.,-107 Mo. A. 490, 81 SW 631. 

Nebr.—Albrecht v. Morris, 91 Nebr. 
442, bee NW 48. 

N. Y.—Gardner v. Friederich, 25 
App. Div. 521, 49. NYS 1077 [aff 163 
N. Y. 568 mem, 57 NE 1110 mem]. 

N. C.—Grant v. Graham Chero- 
Cola Bottling Co., 176 N. C.- 256, 97 
SE 27, 4 ALR 1090. , 

S. C.—Bridger v. Asheville, etc., R. 
Cos 25 S.C. 24° 

Tex.—O’Connor v. Andrews, 81 Tex. 
28, 16 SW 628 [foll O’Connor v. Cur- 
tis, 18 SW 953]; Comanche Duke Oil 
Co, «vs; Texas ‘Pace Coal; ) ete: .Go.; 
(Commn. A.) 298 SW 554 [rev (Civ. 
A.) 274 SW 193]. 

Utah.—Jenkins v. Hooper Irr. Co., 
13 Utah 100, 44 P 829. 


Wash.—Ilwaco Rivete.~Co Hed- 
ie 1 Wash. 446, 25 P 335, 32. AmSR 
169 

{a] This rule has been applied 


to: (1) Building operations. Gardner 
v. Friederich, 25 App. Div. 521, 49 
NYS 1077 [aff 1638 N. Y. 568 mem, 
57 NE 1110 mem]. (2) Care of an 
irrigation ditch. Jenkins v. Hooper 
TrrifCo., 138 | Utah?) #00;404471 Pse829. 
(3) Failure to guard machinery left 
in a street. Kelley v. Parker-Wash- 
ington Co., 107 Mo. A. 490, 81 SW 681. 
(4) Failure to maintain a flagman at 
a railroad crossing. Bailey v. New 
Haven, etc., R. Co., 107 Mass. 496. 
(5) Leaving a pile of lumber un- 
fastened. Wright v. Boller, 42 Hun 
77, 3 NYSt 495 [foll Wright v. Bol- 
ler, 3 NYS 742 (aff 123 N. Y. 680, 25 
NE 952)]; Earl v. Crouch, 16 NYS 
770 [aff 121 N.Y. 613 mem, 30 NE 
864 mem]. (6) Leaving a railroad 


turntable unfastened. Bridger v. 
Asheville, ete.,°R: GCo., 25. Si Ch 24> 
Ilwaco R.;. ete, (Co. v.) Hedrick, 71 


Wash. 446, 25 P 3885, 22 AmSR 169. 
(7) Mode of construction of a build- 
ing. Hansell-Eleock Fdy. Co. vy. 
Clark, 214 Ill. 399, 73 NE 787 [aff 
115 Dl A 2099 5 e'O?}Connor iv. An- 
drews, 81 Tex. 28, 16 SW 628 [foll 
O’Connor v. Curtis, (Tex.) 18 SW 
953]. (8) Omission’ to employ a 
watchman to guard against fires. 
Grand Trunk R. Co. v. Richardson, 
91 U. S. 454, 23 L. ed. 356 

[b] A custom of leaving trenches 
uncovered within inclosed premises 


i Col; 


[§ 87 


dent person under the circumstances, negligence may 
be found to exist notwithstanding such conduct 
or methods were in accordance with those custom- 
arily pursued or adopted.*’ 
usual mode of doing a particular thing may involve 
a lack of proper ecare,** and usage cannot avail 
to establish as safe in law that which is dangerous 
in fact,?® nor may a lack of due care be excused 
because of the fact that carelessness is customary 


The reason is that the 


is not a defense against a charge of 
negligence if the circumstances were 
such as to cause a reasonably pru- 
dent man to believe that human life 
or safety were endangered thereby. 
Albrecht v. Morris, 91 Nebr. 442, 136 
NW 48. 

38. Ill.—Chicago, ete., 
Daugaard, 118 Ill. A. 67. 

Minn.—Weireter v. Great Northern 
R. Coy he Minn. 350, 353,178 NW 887. 

N. Y.—wWright v. Boller, 42 Hun 
77, 79, 3 NYSt 495. 

N. ‘C.—Grant v. Graham Chero- 
Cola Bottling Co., 176 N. C. 256, 97 
SE 27, 4 ALR 1090. 

Ss. C.— Bridger v. Asheville, etc., R. 
Co.5 525 Si CLA 

Wash.—Ilwaco R., etc., Co. v. Hed- 
rick, 1 Wash. 446, 25 P 335, 22 Am 
SR 169. 

“The usual way may be a negli- 
gent way.” Weireter v, Great North- 
ern R. Co., supra. 

“The custom may or may not be 
a proper one. There may be a cus- 
tom to fire loaded guns and pistols 
on Independence Day, and yet an in- 
dividual would hardly be excused 
from negligently shooting another be- 
cause of such custom. A railroad 
company may cause injury to others 
by running its trains at a high rate 
of speed through a crowded city, and 
yet it would hardly be permitted to 
establish its right to do so by show-~- 
ing a custom on the part of other 
railroads to sO run or operate their 
trains.” Wright v. Boller, supra. 

so. U. S.—Fletcher v. Baltimore, 
etc.,,, RarCos5/168-W: -S2_135;-_ 18 Sct 
35, 42 L. ed. 411. 

‘Ala. —Mobile, ete., R. Co. 

Shore Lumber Co., 165 Ala. 610, Be 8 
956, 188 AmSR 84; George v. Mobile, 
ete., R. .Co., 109 Ala. 245, 19 S 784. 

Cal.—Pheenix Assur. Co., Ltd. v. 
Texas Holding Co., (A:) 252 P 1082. 
Iowa.—Metzgar v. Chicago, ete., R. 
1s Iowa 387, 41 NW 49, 14 ‘Am 


R. “Cossty- 


SR 22 
5 Mass.—Hin v. Winsor, 118 Mass. 


Minn.—Wherry v. Duluth, ete., R. 
Co., 64 Minn. 415, 67 NW 223; Wood- 
son v. Milwaukee, etc; “R. "Co., 21 
Minn, 60. 

Mo.—Green vy. Kansas City South- 
ern R. Co.,.142 Mo. A. 67;°125 SW 
865; Kelley v. Parker- Washington 
Co., 107 Mo. A. 490, 81 SW 631 

N. Y. —Earl v. Crouch, 16 NYS 770 
[aff 131 N. Y. 613 mem, 30 NE 864 
mem]. 

Tex.—Gulf, etc., R. Co. v. Evanisch, 
GlylNexri si 

Eng.—Indermaur v. Dames, L. R. 1 
C. P. 274, 288, 19 ERC’ 64. 

“A fault is’ none the less a fault 
because it is common.” Metzgar v. 
Chicago, etc, R. Co. 76 Iowa 387, 
390, 41 NW 49, 14 AmSR 224. 

IN mere custom or usage cannot 
make due care out of conduct that 
is, in fact, negligence, under the cir- 
cumstances disclosed by the evyi- 
dence.” Phoenix Assur. Co., Ltd. v. 
Texas Holding Co., (Cal. A.) 252 P 
1082, 1087. 

“No usage could establish that 
what was in fact unnecessarily dan- 
gerous was in law reasonably safe, 
as against persons towards whom 
there was a duty to be careful.’’ In- 
dermaur v. Dames, supra [quot 
Northam v. Boston, etc., Cons, Cop- 
per, etc., Min. Co., 190 Fed. 722, 725, 
11° CCH: 450]. 
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oceurred.?° 


as sufficient.*+ 


stance tending to show absence 


especially where the custom itself is clearly a care- 
less or dangerous one,** or where the act in question 
is not performed under fixed conditions to which a 


40. U. S.—Fletcher v. Baltimore, 
Cle) COnFLGs:. U. -Sii13952 18 4Sct 
35, 42 L. ed. 411; Lake v. Shenango 


160 Fed. 887, 88 CCA 


Ala.—George v. Mobile, etce., R. Co., 
109 Ala. 245, 19 S 784. 

Cal.—Alameda County y. Tieslau, 
44 Cal. A. 332, 186 P 398. 

Colo.—Colorado Midland R. 
Brady, 45 Colo. 203, 101 P 62. 

Ga.—Georgia Pac. R. Co. v. Dooley, 
86. Gai 294,.912-SH: 923,12. “WRAe 342; 
gan der v. Hildreth, 69 Ill. A. 

Iowa.—Hamilton v. Chicago, ete., 
R. Co., 145 Iowa 481, 124 NW 368. 

Kan.—Hockman v. Sifers Candy 
Co., 104 Kan. 94, 178 P 254. 

Me.—Pulsifer v. Berry, 87 Me. 405, 
32 A 986; Hill v. Portland, etc, R. 
Co., 55 Me. 438, 92 AmD 601. 

Md.—Merchants, ete., Transp. Co. 
v. Story, 50 Md. 4, 33 AmR 293. 

Mass.—Hinckley v. Barnstable, 109 
Mass. 126. 

Minn.—Wherry v. Duluth, etc., R. 
Co., 64 Minn. 415, 67 NW 2238; Lar- 
ae v. Ring, 43 Minn. 88, 44 NW 

78. 

Mo.—Trout v. Laclede Gas Light 
Co., 160 Mo. A. 604, 140 SW 1198 
[adopting op 151 Mo. A. 207, 132 
SW 58]; Green v. Kansas City South- 
os R.- Co., 142 Mo. A.’ 67, 125: SW 

oO. 

Mont.—Conway v. 


Furnace Co., 
69 


Cov 


Monidah Trust, 


peut at 244, 157 P 178. 


H.—Sewall’s Falls Bridge v. 
Fisk, 23 N. H. 171. 

N. Y.—Wright v. Boller, 42 Hun 
T7, 3 INYSt 495; Wright v. Boller, 
3 NYS 742 [aff 123 N. Y. 630 mem, 
25 NE 952 mem]. 

N. C.—Grant v. Graham Chero- 
Cola Bottling Co., 176 N. C. 256, 97 
SE 27, 4 ALR 1090. 

Oh.—-Strong v. Pickering Hardware 
an 9 Oh. Cir. Ct: 249, 6 Oh. Cir. Dec. 


Or.—Willis v. Lance, 28 Or. 3714, 
43 P 384, 487. 

Pa.—Schwartz y. Caplan, 256 Pa. 
239, 100 A 800. 

s. C.—Bridger v. Asheville, etc. 
ROO 2 5 x8. .<C.s 248 

Tenn.—Lawrence vy. Hudson, 12 


Heisk. 671. 
Tex.—North German Lloyd SS. Co. 
v. Roehl, (Civ. A.) 144 SW 322. 
Vt.—Geno vy. Fall Mountain Paper 
Co., 68 Vt. 568, 35 A 475. 


Va.—American Locomotive Co. v. 


Chalkley, 113 Va. 485, ee SE 90. 

Wash.—Ilwaco R., et Co, v. Hed- 
rick, 1 Wash, 446, 25 P 335, 22 AmSR 
169. 

Wis.—Emberg v. Great Northern 
R. Co., 156 Wis. 396, 146 NW 481. 

Ont.—Uylaki v. Dawson, 6 OntWR 
569. 

“A negligent act, clearly shown to 
be such, cannot be justified by usage 
or custom.” North German Lloyd 
SS. Co. v. Roehl, (Tex. Civ. A.) 144 
SW 322, 324. 

“A party is not to be excused from 
negligence on the ground that others 
are in the habit of acting negli- 
gently.’ Myrtle Point Transp. Co. 
v. Port of Coquille River, 86 Or. 311, 
318, 168 P 625. 

“It would be no excuse [for a 
man] for a want of ordinary care 
that carelessnesS was universal 
about the matter involved, or at the 
place of the accident, or in the busi- 


at the place at which, or in connection with the 
occupation or undertaking in which, the injury 
So also, the circumstances of a particu- 
lar situation may be such as to call for more vigi- 
lance and caution than might ordinarily be regarded 
Accordingly, in many cases con- 
formity to custom has been held not to be a cireum- 


NEGLIGENCE 


eration 


of negligence,*” 


ness generally.” Mayhew vy. Sulli- 
van Min. Co., 76 Me. 100, 112 [quot 
Northam v. Boston, etc., Cons. Cop- 
per, etc., Min. Co., 190 Fed. 722, 725, 


11 CCA 450; Sawyer v. J. M. Ar- 
oes Shoe Co., 90 Me. 369, 372, 38 A 
[a] “Custom never exonerates 


from the imputation of negligence.” 
Surman vy. Cruse, 57 Mont. 253, 262, 
187 P 890; Conway v. Monidah Trust, 
52 Mont. 244, 157 P 178. 

[b] “Rules of corporations can- 
not justify negligence.’ Pullman Co. 
v. McGowan, (Tex. Civ. A.) 210 SW 
842, 847. 

[ec] “It is practically the univer- 
sal rule that custom or usage will 
not justify a negligent act.” Hamil- 
ton vy. Chicago, etc., R. Co., 145 Iowa 
431, 486, 124 NW 368. 

[d] Manufacture of carbonated 
beverages.—' ‘The evidence that other 
plants put up bottles of such bever- 
ages which frequently exploded in 
like manner during the bottling, dur- 
ing transportation, and in the hands 
of customers, was not evidence that 
they were reasonable and prudent 
men, but, on the contrary, that they 
were as careless and negligent in 
their duty to the publie and to their 
customers as this defendant. It does 
not exonerate this defendant that 
other establishments were careless 
and negligent. ... It is certainly no 
defense for the defendant, who has 
placed dangerous and highly explo- 
sive merchandise upon the market, 
which it knows has often exploded, 
to the injury of its customers and 
others, to claim that other vendors 
and manufacturers in their pursuit of 
gain have been as indifferent to the 
safety of their customers and the 
public as the defendant itself.” 
Grant v. Graham Chero-Cola Bot- 
tling Co. 276 IN. (CF '256,7°258)° 97 SE 
27, 4 ALR 1090. 

[e] Sale of petroleum products.— 
A custom obtaining in the sale of 
petroleum products for the _ seller 
not to make any representations of 
the character of the gasoline sold, 
nor to give instructions as to han- 
dling or storing it, cannot relieve the 
seller from liability for failure to 
notify purchasers of 87° gasoline of 
its dangerous qualities. Waters 
Pierce Oil Co. v. Davis, 24 Tex. Civ. 
A. 508, 60 SW 453. 

{f] Rule applied to carriers.— 
Maury v. Talmadge, 16 F. Cas. No. 
9,815, 2 McLean 157; Hibler v. Mc- 
Cartney, 31 Ala. 501; Merchants’, etc., 
Transp. Co. v. Story, 50 Md. 4, 33 
AmR 293; Miller v. Pendleton, 8 Gray 
(Mass.) 547. 

41. Grand Trunk R. Co. v. Rich- 
ardson, 91 U. S. 454, 23 L. ed. 356. 

Consideration of circumstances 
generally see supra § 59, 

42. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 

Beckanstin, 93 


356. 
Conn.—Olesen  v. 
Conn. 614, 107 A 514, 516 [quot Cyc]. 
Tll.—Hansell-Eleock Fdy. OF av. 
Clark, 214 Ill. 399, 73 NE 787 [aff 
t15) TVA. 20913) Chicago City R:'Co., 
v. Taylor, 170 Ill. 49, 48 NE 881. 
lowa.—Metzgar v. Chicago, ete., R. 
Co., 76 Iowa 387, 41 NW 49, 14 
AmSR 224. 
Me.—Pulsifer v. Berry, 87 Me. 405, 
32 A 986; Hill v. Portland, etc., R. 
Co., 55 Me. 438, 92 AmD 601. 
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general custom can be deemed applicable.** 

Defendant’s own custom, as distinguished from 
general custom, is not a proper matter for consid- 
in determining 
methods were negligent,*® for a lack of due care 
is not to be excused because the person charged 
therewith has become accustomed to carelessness in 
the performance of his duties.*® 

[§ 88] 2. Omission of Customary Precautions. 
The omission of usual and customary precautions 
may be a matter proper for consideration in deter- 


whether his conduct or 


Md.—Duvall v. Baltimore, etc., R. 
Co., 73 Md. 516, 21 A 496. 

Mass.—Berkshire Woollen Co. v. 
Proctor, 7 Cush. 417. 

Mich.—Cowley v. Colwell, 91 Mich. 
537, 52 NW 738; McNally v. Col- 
well, 91 Mich. 527, 52 NW 70, 30 
AmSR 494. 

Minn.—Larson v. Ring, 
88, 44 NW 1078. 

Mo.—Green y. Kansas City South- 
ern R. Co., 142 Mo. A. 67,125 SW 
865. 

N. Y.—Gardner v. Friederich, 25 
App. Div. 521, 49 NYS 1077 [aff 163 
N. Y. 568 mem, 57 NE 1110 mem]; 
Wright v. Boller, 42 Hun 77, 3 NYSt 
495 [foll Wright v. Boller, 3 NYS. 
TAQ (att 123 Ne *¥.%6380;°25° Ni 952) ) 2 
Earl v. Crouch, 16 NYS 770 [aff 131 
N. Y. 618 mem, 30 NE 864 mem]. 

Oh.—Grant v. Pittsburgh, etc, R. 
Co 20) Oh. SCir? sts 362956 2On. Gir, 
Dec. 516. 

Tex.—O’Connor v, Andrews, 81 Tex. 


43 Minn. 


28, 16 SW_ 628 [foil O’Connor ae 
Curtis, 18 SW 953]; Texas, etc., 
ar v. Hughes, (Civ. A.) 192 SW 
10 


Utah.—Jenkins v. Hooper Irr. Co., 
13 Utah 100, 44 P 829. 

Va.—American Locomotive Co. v. 
Chalkley, 113 Va. 485, 75 SE 90. 

Wash.—Ilwaco R., ete., Co. v. Hed- 
tt 1 Wash. 446, 25 P 385, 22 AmSR 
169. 

Wis.—Simonds v. Baraboo, 93 Wis. 
40, 67 NW 40, 57 AmSR 895. 

43. Olesen v. Beckanstin, 93 
Conn. 614, 107 A 514, 516 [quot Cyc]; 


Ilwaco R., ete., Co. v: Hedrick, 1 
“Wash. 446, 25 P 335, 22 AmSR 
169. 


44. Pulsifer v. Berry, 87 Me. 405, 
32 A 986. 

[a]’ Guarding fire—‘It is impos- 
sible, in the first place, that there 
should be any uniform practice or 
fixed standard of care, with respect 
to a duty so peculiarly dependent 
upon varying circumstances and con- 
ditions:as that of guarding fire to 
prevent its spreading. “The number 
and magnitude of the fires, the con- 
dition of the soil, the state of the 
weather, the direction and force of 
the wind, and the relative situation 
and exposure of the plaintiff’s prop- 
erty, would all be factors to be con- 
sidered in the solution of the ques- 
tion in every case.” Pulsifer v. 
Berry, 87 Me. 405, 409, 32 A 986. 

45. Blanchette v. Holyoke St. R. 
Co., 175 Mass.'51, 55 NE 481; Brown 
v. Merrimack River Sav. Bank, 67 N. 
H. 549, 89 A 3386, 68 AmSR 700; 
Jenkins vy. Hooper Irr. Co., 13 Utah 


100, 44 P 829. 

46. Robinet v. Hawks, 200 Cal. 
265, 274, 252 P 1045; Perry v. Ange- 
lus Hospital Assoc., 172 Cal. 311, 315, 
156 P 449; Sea Board Air Line R. Co. 
v. Watson, (Fla.) 113 S 716. 

“We know of no authority for the 
proposition that by continuing in a 
careless performance of duty a party 


transforms its negligence into due 
care,”’ Perry v. Angelus Hospital 
Assoc. supra [quot Robinet v. 


Hawks, supra]. 

{a] Continued violation of an or- 
dinance does not alter the effect of 
such violation as proof of negligence 
per se. Fresno Tract. Co. v. Atchi- 
son; ‘ete, > R:-Co., 175!'Cal.. 358, 165) e 
1018. Violation of ordinance as neg- 
ligence see infra §§ 104, 105. 


710 [45 C.J.] 


mining whether or not conduct was negligent,*” for 
while ordinary prudence may require more pre- 
eaution than is customary under similar circum- 
stances or in a. similar business or oceupation,*® 
it can hardly require less, and hence a lack of such 
precaution may fairly be regarded as negligence.*® 

[§ 89] 3. Departure from Customary Methods. 
The mere fact that a particular thing is done in 
a manner different from that in which it is custom- 
arily done does not show negligence in the absence 
of any fact showing that the manner in which the 
act was done was dangerous,°®® although it may be 
a matter proper for consideration in determining 


whether due care was exercised.®! 


47. Ala.—Maxwell v. Eason, 1 
Stew. 514. 

Conn.—Olesen v. Beckanstin, 93 
Conn. 614, 107 A 514. 

lowa.—Hamilton v. Chicago, etc¢., 


R. Co., 145 Iowa 431, 124 NW_ 3638. 

Ky.—Berberich v. Louisville Bridge 
Co., 46-SW 691, 20 KyL 467. 

N. J.—Gillespie Co. v. Cumming, 

62 N. J. L. 370, 41 A 6938, 868. 

N. Y¥.—Rich v. Pelham Hod Hl. 
Co., 28 App. Div. 246, 48 NYS 1067. 

Que.—Brown v. Leclere, 1 
Q. B., 234 [app dism 22 Can. S. C. 53]. 

{a] Leaving water in heating 
plant.—A contractor for installing a 
hot water heating plant may be held 
negligent in leaving water therein 
after testing it, contrary to custom 
not to do so without consent of or 
notice .to the owner, without invok- 
ing a custom strictly as an element 
of the contract. Olesen v. Beckan- 
stin, 93 Conn. 614, 107 A 514. 

{b] Duration of stop of train.— 
Where a railroad company was sued 
for an injury to a. passenger, re- 
ceived while alighting from the train 
at the depot, and the negligence 
charged was the failure of the train 
to stop a sufficient length of ‘time 
to enable plaintiff to alight in safety, 
evidence of the usual and customary 
period of the train’s stopping at the 
place was admitted. Fuller v. Ndu- 
gatuck R. Co., 21 Conn. 557. 


48. See supra § 87. 

49. U. S.—St. Louis, etc, R. Co. 
v. Jeffries, 276 Fed. 73. 

Colo.—Rice v. Van Why, 49 Colo. 
TgihL, 2 bO9.. 


Ill—Kaminsky v. Chicago R. Co., 
208 Ill. A. 304 [aff 286 Ill. 271, 121 
NE 596]. 

Ind.—Lake Erie, etc., R. Co. 
Molloy, 78 Ind. A. 72, 134 NE 913. 

La,— Haynes v. Fisher Oil Co., 142 
La. 890,.77,S 781. 

Md.—Dettering v. Levy, 114 Md. 
273, 79 A 476. 

Mass.—Fried v. Bay State Dredging 
Co., 227 Mass. 135, 116 NE 558.. 


Vv. 


Minn.—Schoen v. Chicago, ete., R. 
Co., 112 Minn. 38, 127 NW _ 43838, 45 
LRANS 841. 

Miss.—Carson v. Leathers, 57 
Miss. 650. 

Mo.—Swigart v. Lusk, 196 Mo. A, 
471, 192, Sw 138. 

Nebr.—Burlington, ete, R. Co. v. 


Crockett, 19 Nebr. 138, 26 NW 921. 

N. J.-—Ondis v. Great Atlantic, etc., 
Tea; Co:, 82% N.41J.-Li»511, 81-A4866, 
46 LRANS 777. 

N. Y.—Evans v. Pearson, 125 App. 
Div. 666, 110 NYS 69 [aff 194 N. Y. 
569 mem, 88 NE 1118 mem]. 

N. C.—Ingle v. Southern R. Co., 
167 N. C. 636, 88 SE 744. 

Oh.—Lake Shore, etec., R. Co. v. 
Botefuhr, 10, Oh. Cir. Ct. N. S. 281, 
30) /Ohe” Clri, Cb. 6%. 

Okl.—Oklahoma Portland Cement 
Co. v. Brown, 45 Okl. 476, 146 P 6, 
LRA1915E 699. 

Or.—Hough v. Grants Pass Power 
Go., 41 :Or.5315°69.-Py 655; 

Pa.—Donnelly v. Lehigh Nav. Elec- 
tric Co.,.258, Pa. 580, 102 :A.219. 

Tenn.—Maness v. Clinchfield Coal 
Corp., 128 Tenn. 148, 162 SW 1105. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 90] C. Necessary Acts. 
is necessary is no justification for the doing thereof 
in a manner involving unnecessary risk to others.?? 

[§ 91] D. Patriotic Acts. 
was done from patriotic motives does not relieve 
one from the duty of exercising reasonable care in 
connection therewith.>? 

[§ 92] E. Acts in Emergencies**—1. In General. 
Where one is confronted with a sudden emergency, 
without sufficient time to determine with certainty 
the best course to pursue, he is not held to the same 
accuracy of judgment as would be required of him 
if he had time for deliberation.®® 


[§§ 88-92 


The fact that an act 


The fact that an act 


Accordingly, if 


he exercises such care as an ordinarily prudent 


Tex.—Texas, .etc., R. Co. v. Mc- 
Graw, (Civ., A.) 207 SW. 559. 

Utah.—Andreson vy. Ogden Union 
Ry cet@nj.Co., 8nltah 128...30. P) (305. 

Wash.—Allard Vv. Northwestern 
porneet Co.,.764- Wash.s 14, E46)? 
457. 
B. C.—Beck v. Guthrie, 18 B. C. 
482, 14 DomLR 524, 26 WestLR 11, 
5 WestWkly 531. 

Ont.—Choate v. Ontario 
Mill Co.f Litd., 27 Ont: Aori55: 

See Fogarty v. Michigan Cent. R. 
Co., 180 Mich. 422, 147 NW 507 (set 
out infra this note). 

“The breach of an established cus- 


Rolling 


tom... is negligence per se on tne 
part of the one committing the 
breach.” Swigart v. Lusk, 196 Mo. 


A. 471, 476, 192 SW 138. 

Requisites of custom.—A cus- 
tom, the failure to observe which 
will constitute negligence, inust be 
eertain, uniform, and invariable, and 
must also be notorious and known. to 
all persons of intelligence having to 
do with the subject, to which it re- 
lates. Fogarty v. Michigan Cent. R. 
Co., 180 Mich. 422, 147 NW 507. 

[b] Notifying passengers of ar- 
rival at destination.—A custom of 
the officers of a boat on the river to 
notify passengers of their arrival at 
their place of destination will ren- 
der the carrier liable for taking be- 
yond his destination a passenger who 
had failed to land at the proper place 
through not receiving the proper no- 
tice. Carson y. Leathers, 57 Miss. 
650. 

50. Dilburn v. Louisville, ete, R. 
Co., 156 Ala. 228, 47 S 210; Bowman 
v American: Car, etc., Co., 226 Mo. 
53, 125. SW $1120; Brunke v, Mis- 
souri, etce., Tel. Co,, 115 Mo. A. 36, 
39,.90 SW 753. 

“Prudent men often depart from 
common usage in the performance of 
duty without overstepping the bound- 
aries of reasonable care. If they 
did not, there would be little, if any, 
progress made in any craft. The 
law does not call a man careless 
because he refuses to place himseif 
in bondage to custom. The advance- 
ment of art, science, trade or handi- 
craft requires that human effort be 
given a wider field of operation than 
that already occupied. Therefore, a 
given act is denominated as negli- 
gent, not that it is violative of cus- 
tom, but because it is a thing no 
prudent man would do. But it does 
not follow from this that custom has 
no probative value. It cannot be re- 
ceived to change the rule of negli- 


gence established by the substantive | 


law, but it is evidential, for it bears 
directly upon the conduct of prudent 
men, a necessary issue in every neg- 
ligence case. A method of doing a 
thing becomes a custom through its 
adoption by many prudent men, who, 
in selecting it as a rule of conduct, 
have necessarily found it to be a 
reasonably safe method. Their uni- 
form conclusion, as exhibited by 
their actions, is not only persuasive 
evidence that their method is reason- 
ably careful, but also that one not 
recognized by usage and less safe is 


not reasonably careful. That is to 
say, the law recognizes the value in 
arriving at the nature or tendency 
of a given act, of considering its ef- 
fect upon the conduct of others as 
shown by general custom.” Brunke 
v. Missouri, etc., Tel. Co., supra. 

[a] Piling pig iron higher than 
customary.—The fact that a pile of 
pig iron in defendant’s yards near 
which plaintiff was working, in the 
employ of an independent contrac- 
tor, was seven or eight feet high, 
which was higher than was custom- 
ary, did not show negligence in piling 
it, where it was not shown that it 
was dangerous to pile it so high. 
Bowman v. American Car, ete. Co., 
226 Mo. 58, 125 SW. 1120. 

[b] Duration of stop of train.— 
If a train is stopped for a sufficient 
length of time for a passenger to get 
off, the previous custom as to dura- 
tion of such a stop is immaterial. 
Dilburn v. Louisville, etce., R. Co., 
156 Ala, 228, 47 S 210. 

51. Brunke v. Missouri, ete., Tel. 
Co., 115 Mo. A. 36, 90 SW 753 (quoted 
supra note 50); Hubb Diggs Co. v. 
Bell,, (Tex. Commn. A.) 1 SW (2d) 
575 [rev (Civ. A.) 297 SW 682]. 

52. Zartner v. George, 156 Wis. 
131, 145 NW 971, 52 LRANS 129. 

53. Cornwell vy. Bloomington Busi- 

ness Men’s Assoc., 163 Ill. A. 461; 
Durfield v. New York, 101 App. Div. 
581, 92 NYS .204. 
. [a] 
erection of a banner pole in an in- 
secure manner is negligence result- 
ing in liability to one who is injured 
by the falling of the pole, aithough 
the pole was erected from a patriotic 
motive. Durfield v. New York, 101 
App. Div. 581, 92 NYS 204. 

[b] Fireworks.—In case of a dis- 
play of fireworks ‘‘the mere fact that 
it was a celebration of a national 
holiday cannot absolve the parties 
conducting it from liability where 
negligence in the management, con- 
trol or execution of the exhibition is 
the cause of any injury.” Cornwell 
v. Bloomington Business Men’s As- 
soc., 163 Ill. A. 461, 466. 

54. Act of operator of motor ve- 
hicle see Motor Vehicles § 592. 

55. . S.—National L. Ins, Co. v. 
McKenna, 226 Fed, 165, 141 CCA 163, 

Ark.—Wisconsin, ete., Lumber Co. 
EM oobi dessa 165 Ark. 560, 265 SW 

Dp. 

Cal.—Carnahan v. Motor Transit 
Oe, 65 ar detictg i Pi 143. 

onn.—Brody v. ickie, 100 . 
189, 122 A 908. ; were 

Iil.— Roberts v. Chicago City R. 
Co., 262 Tll. 228, 104 NE 708 [rev 
177 Ill. A. 400]. 

Ind.—American Car, etc., Co. v. In- 
zer, (A.) 86 NE 444, 

Kan.—-Bernhardt Vv. Ameriean 
Glycerin Co., 113 Kan. 136, 213 P 663 
664, 31 ALR’ 721 [quot Cyc]. : 

Ky.—Adams v. Parish, 189 Ky, 628, 
225 SW 467; Kelch ‘v. National Con- 
tract Co., 178 Ky. 632, 635, 199 SW 
796 [quot Cyc]. 

Me.—F¥ernald v. French, 121 Me. 4, 
115 A 420. 

Mass.—Lemay v. Springfield St. R. 


— 


Erection of banner pole.—The - 


§ 92] 


Co., 210 Mass. 638, 96 NE 179, 37 
LRANS 438. 


Mo.—Dickson v. Omaha, etc., R. 
Co., 124 Mo. 140, 27 SW 476, 46 
AmSR 429, 25 LRA 320; Holt v. 


Hamilton-Brown Shoe Co., 186 Mo. A. 
83, 171 SW 673; Ransom y. Union 
Depot Co., 142 Mo. A. 361, 126 SW 
785. 

Mont.—Peabody vy. Northern Pac. 
R:. Co:,: 261 P 261. 

N. H.—Collette v. Boston, etc., R. 
Co., 140 A 176. 
N. Y.—Benoit v. Troy, etc., R. Co., 
154 N. Y. 223, 48 NE 524; Dwyer v. 
New York Cent., ete., R. Co., 136 App. 
Div.’ 87, 88, 120 NYS. 684 [quot 


Cyc]. 

OkI,—Oklahoma 
Corp. v. Freeman, 88 Okl. 166, 212 P 
742 [foll Oklahoma Producing, etc., 
Corp. v. Whalen, 88 Okl. 173, 212 P 
45]. 

‘ pee Mag cnet v. Olson, 102 Or, 502, 
513, 202°P°736 [eit Cyc]. 

Pa.—Ferrell v. Solski, 278 Pa. 565, 
123 A 493; -Post v. Richardson, 278 
Pa. 56, 116 A 581; Donahue v, Kelly, 
181 Pa. 98, 37 A 186, 59 AmSR 632; 
Floyd vy. Philadelphia, etc., R. Co., 
162 Pa. 29, 29 A 396. 

Porto Rico.—De Jesus v. Ayende, 
32 Porto Rico 407. é 

Tenn.—Moody v. Gulf Refining Co., 
142 Tenn. 280, 218 SW 817, 8 ALR 
1243. 

Vt.—Landry v. Hubert, 100 Vt. 268, 
137 A 97; Stewart v. Central Ver- 
mont R. Co., 86 Vt. 398, 85 A 745, 

LRANS 433. 

“4 ya Pond v. Norfolk, etc., R. Co., 
Tift Va. 755, 69 SH949: 


Producing,  etc., 


Wash.—Burlie v. Stephens, 113 
Wash, 182, (193° P 684; Allen v. 
Schultz, 107 Wash. 393, 181 P 916, 6 
ALR 676. 


W. Va.—Washington v, Baltimore, 
etc., R. Co., 17 W. Va. 190. 2 
Wis.—Siegl v. Watson, 181 Wis. 
619, 195 NW 867. 
Bng.—Manzoni v. Douglas, 6 
B.D. tok ene v. Mather, L.R. 
Exch. 261. 
Ga Midrand v. Carr, [1926] Can, 
S. G 575, [1926] 3 DomLR 592 [al- 
lowing app 28 OntWN 310, 29 OntWN 


5 ys 

Alta.—Turnbull v. Graham, 14 
Alta. L. 125, 126, 44 DomLR_ 632, 
[1918] 3 WestWkly 1033 [cit Cyc]. 

N. See ton v. St. John City R. 
Go. 31 N.. B. 582; 

Que.—Pleau v. Forget, 60 Que. Su- 

er. 48. 

Y ‘It is obvious that persons placed 
in a position of peril where a course 
of conduct must be determined with- 
eut any time in which to deliberate, 
cannot be judged by the same rule 
applicable where there is ample time 
to determine what course to take to 
avoid danger.’ Roberts v. Chicago 
Gity R. Co., 262 Ill. 228, 233, 104 NE 
708 [rev 177 Ill. A. 400]. 

“Men who act in emergencies are 
not to be held to that strict account- 
ability that the law demands of 
those who act deliberately. Nor are 
they to be penalized because they 
did not do what, in the light of sub- 
sequent events, or in theory, would 
have avoided the accident. The in- 
stinct of self-preservation and the 
jnstinct to refrain from harming 
others are always present in emer- 
gent situations affecting personal Se- 
curity. These impulses prompt that 
which is done, and what is done is 
usually that which should have been 


done, or all that could have been 
done. Hence the law will excuse an 
act which if done deliberately or 


after a lapse of time sufficient for 
reflection, would make the actor an- 
swerable as for a _ willful tort. 


man would exercise when confronted by a like emer- 
gency, he is not liable for an injury which has 
resulted from his conduct,®® even though another 
course of conduct would have been more judicious®’ 
or safer®® or might even have avoided the injury,°® 
-as under such circumstances the injury is regarded 
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NEGLIGENCE 


Hartley v. Lasater, 96 Wash. 
414, 165 P 106. 

[a] “fhe doctrine is a most 
sonable one.”—American Car, 


Co. v. Inzer, (Ind. A.) 86 NH 


445, 

The fact that one “got rat- 
tled” does not constitute an emer- 
gency within the rule stated. Tschir- 
ley v. Lambert, 70 Wash. 72, 126 P 


80. 

[ec] Elevator stuck.—Where an 
elevator containing a number of pas- 
sengers becomes caught between the 
second and third floors of a building, 
so that it cannot be moved in either 
direction by the ordinary appliances, 
and is in no danger of falling so 
long as it is left in that condition, 
there is no such emergency as will 
relieve the owner from the duty of 
exercising the ‘highest degree of 
care and skill.” Savage v. Joseph H. 


407, 


rea- 
etc., 
444, 


Bauland Co., 42 App. Div. 285, 58 
NYS 1014. 
56. Cal. — Carnahan Vv. Motor 


Transit Co., 65 Cal. A. 402, 224 P 143. 


Ky.—Kelch y. National Contract 
Co., 178 Ky. 632, 635, 199 SW 796 
[cit Cyc]. 


Me.—Fernald v. French, 121 Me. 4, 
115 A 420; Bragdon v. Kellogg, 118 
Me. 42, 105 A 433, 6 ALR 669. 


Minn.—Dentinger v. Uleberg, 171 
Minn. 81, 213 NW 3877. 
Mo.—Lohse v. Geo. Meuhlebach 


erew ine, Co., 169 Mo. A. 463, 155 SW 


Pa.—tLeslie v. Catanzaro, 272 Pa. 
419, 116 A 504, 

Vt.—Landry v. Hubert, 100 Vt: 
268,137 A’ 97. 

Wash.—Burlie y. Stephens, 113 
Wash. 182, 193 P 684; Allen v. 
Schultz, 107 Wash, 393, 181 P 916, 
6 ALR 676. 

Wis.—Johnson vy. Prideaux, 176 
Wis. 375, 187 NW 207. 

Alta.—Turnbull v. Graham, 14 


Alta, L.. 125, 126, 44 DomLR 632, 
[1918] 83 WestWkly 1038 [cit Cyc]. 
“In circumstances of imminent 
danger ordinarily prudent men fre- 
quently act without prudence, and it 
is only the unusual and exceptional 
man that can be relied upon under 
such circumstances to retain his 
presence of mind. The law imposes 
no fixed rule of conduct upon one 
who is suddenly confronted with im- 
pending danger such as was appel- 
lant’s engineer, and who is compelled 
to act not by the dictates of care 
and reason, but by the instincts of 
preservation of human life. Persons 
who have to act in a sudden emer- 
gency are not to be judged in the 
light of later events, but are to be 
judged under all the circumstances 
of the case by the standard of what 
a prudent person would have been 
likely to do under the same circum- 
stances.” Louisville, etc., R. Co. v. 
Wright, 193 Ky. 59, 68, 235 SW 1. 


57. Cal. — Carnahan Vv. Motor 
Rana Co., 65 Cal. A. 402, 224 P 
143, 

Ky.—Louisville, ete. R. Co. v. 


Wright, 193 Ky. 59, 285 Sw 1. 


Mirin.—Dentinger v, Uleberg, 171 
Minn. 81, 213 NW 877. 

Okl.—Oklahoma Froducing,  etc., 
Corp. vy. Freeman, 88 Okl. 166, 212 


P 742 [foll Oklahoma | Producing, 
ete., Corp. v. Whalen, 88 Okl. 178, 212 
P 745]. 

Pa.—Leslie' v. Catanzaro, 272 Pa. 
419, 116 A 504; Ackerman yv. Union 
TMract:Co.,205) Pas 477, bbs 16. 

Vt.—Landry v. Hubert, 100 Vt. 268, 
1387 A 97. 

Va.—Pond v. Norfolk, etc., R. Co., 
111 Va. 735, 738, 69 SE 949. 

Wash.—Hartley v. Lasater, 96 
Wash. 407, 165 P 106; Hughes v. 


as an inevitable accident. C 
gency does not, however, relieve one from the obli- 
gation of exercising ordinary care,*4 but is merely 
one of the circumstances which is proper for con- 
sideration in determining whether ordinary care 
has been exercised,®? and if one’s conduct did not 


[45 C.3.] 7 


The arising of an emer- 


Oregon Impr. Co., 20 Wash. 294, 55 P 
119, 


Wis.—Siegl v. Watson, 181 Wis. 
619, 195 NW. 867; Johnson y. Pri- 
deaux, 176 Wis. 375, 187 NW 207. 

“In an emergency ... one cannot 
be required to adopt the wisest pos- 
sible action to avert an accident.” 
Pond v. Norfolk, ete., R. Co., supra. 

_ “The failure to exercise the best 
judgment in an emergency is not evi- 
dence of negligence, though the error 
be fraught with lamentable results, 
as one acting in a sudden crisis is 
not required to exercise that delib- 
erate judgment which time for re- 
flection affords.” Louisville, ete., 
R. Co. v. Wright, 193 Ky. 59, 61, 235 
SW 1. ‘ 

[a] “He is to be dealt with in the 
light of his surroundings at that 
time and he is not necessarily negli- 
gent even though his judgment has 
been wrongly exercised.” Sieb v. 
Central Pennsylvania Tract, Co., 47 
Pa. Super. 228, 232. 

58. Kelch v. National Contract 
Co., 178 Ky. 632, 635, 199 SW 796 
[cit Cyc]; Bragdon v. Kellogg, 118 
Me. 42, 105 A 433, 6 ALR 669; Gumz 
v. Chicago, etce., R: Co., 52 Wis. 672, 
10 NW 11. 

59. Louisville, ete, R. Co. v. 
Wright, 193 Ky. 59,235 ;SW 1; Bart- 
aM v. Lasater, 96 Wash, 407, 165 P 

60. Lohse v. Geo. Meuhlebach 
Brewing Co., 169 Mo. A. 463, 155 SW 
61; Leslie v. Catanzaro, 272 Pa. 419, 
116 A 504. 

Inevitable accident generally see 
infra § 126. 

61. Ala.—Alabama Great Southern 
R, Co. v. Hunt, 204 Ala. 504, 86 S 100 
[rev 17 Ala. A. 566, 86 S 97]. 

Conn.—Lederer y. Connecticut Co., 
95 Conn, 520, 111 A 785. 

Ind.—American Car, ete., Co. v. In- 
zer, (A.) 86 NE 444. 

Iowa.—Carpenter .v. Campbell 
Auto, Co., 159 Iowa 52, 140 NW 225. 

Me.—Noyes v. Shepherd, 30 Me, 
173, 50 AmD 625. 

Mass.—Lemay v. Springfield St. R. 
Co., 210 Mass, 63, 96 NE 79, 37 LRA 
NS 43. 

S. C.—Barkshadt v. Gresham, 120 
S, C. 219, 112 SH 923. 

“The standard whereby to measure 
the legal propriety or freedom from 
culpability of the conduct or omis- 
sion of a person subjected to sudden 
emergency or danger is the same, 
viz., that a reasonably prudent per- 
son, likewise circumstanced and °ad- 
vised, would have taken or _ ob- 
served,” Alabama Great Southern R. 
Co. v. Hunt, 204 Ala. 504, 505, 86 S 
100 [rev 17 Ala. A. 566, 86 S 97]. 

[a] “Imminent danger expected 
from fire or flood, cannot excuse or 
exempt one from the use of ordinary 
care to prevent unnecessary injury 
to the property of others. What 
would under such circumstances be 
ordinary care must be determined by 
a jury; and it might not be the same 
care or an equal degree of caution, 
which would reasonably be expected, 
when there was little or no cause to 
apprehend immediate danger.’’ Noyes 


v. Shepherd, 30 Me, 178, 179, 50 
AmD 625, 
‘62 U. S.—National L. Ins. Co. v. 


McKenna, 226 Fed. 165, 141 CCA 1638. 

Ga.—Atlanta, etc., R. Co. v. Jacobs’ 
Perm ecy, Co., 135° Ga, “118, 68 SH 
1039. 

Mass.—Lemey v. Springfield St. R. 
Co., 210 Mass. 68, 67, 96 NE 79, 87 
LRANS 43. 

N. H.—Collette vy. Boston, ete., R. 
Co., 140 A 176. 

Ss. C—Barkshadt v, Gresham, 120 
S. C. 219, 112 SE 9238. 
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measure up to the standard of ordinary care under 
the circumstances in which he found himself, he is 
chargeable with negligence notwithstanding the ex- 
In this connection his 
conduct is not necessarily to be judged according 
to the cixecumstances as they appeared to him,®* the 
proper test being how the circumstances ought to 
have appeared to him in the exercise of reasonable 
The sudden emergency doctrine is most fre- 
quently invoked on behalf of a plaintiff who relies 
on a sudden emergency to relieve him from the 
imputation of contributory negligence,®® and it has 
even been intimated that the doctrine is limited to 
such eases and can only be invoked by a plaintiff,°7 
but the accepted view is that the doctrine is equally 
applicable when the question is one of negligence 


istence of the emergency.®* 


eare.© 


on the part of a defendant.°® 


“The existence of an emergency is 
merely one of the factors in the light 
of which the conduct of the actor 
must be judged. The standard of 
conduct does not vary in such cases. 
It must be reasonable.” Jones Vv. 
Boston, ete., R. Co., (N. H.) 139 A 
21.4, 221. 

“Tt is true that allowance must be 
made for one compelled to act imme- 
diately, without opportunity for de- 
liberation, upon a sudden emergency. 
But this does not mean that he is 
necessarily excused for any error of 
judgment, but simply that his con- 
duct is to be judged in view of the 
exigency and the need of immediate 
action. He is still bound to use the 
same degree of care to which he is 
ordinarily held; but due allowance 
must be made for the situation in 
which he is placed, and he is not to 
be held to a coolness of judgment for 
_ which there is not time.” Lemay v. 
Springfield St. R. Co., supra. 

{a] Emergency an important fac- 
tor.—‘‘The emergency in which one 
is called upon to act is an important 
circumstance and factor in determin- 
ing whether he observes the care and 
precaution which people usually ex- 
ercise under similar circumstances. 
Among the circumstances so requir- 
ing consideration are the attendant 
exigency and confusion, if any there 


be.” National L. Ins. Co. v. Mc- 
eet 226 Fed. 165, 168, 141 CCA 
63 


63. Lederer v. Connecticut Co., 95 
Conn. 520, 111 A 785; Carpenter v. 
Campbell Auto. Co., 159 Iowa 52, 140 
NW 225. 

64. Lederer v. Connecticut Co., 95 
Conn. 520, 111 A 785. 

[a] The reason is that “he may 
not have acted as the reasonably pru- 
dent man in seeing, knowing and ap- 
preciating them.”. Lederer v. Con- 
necticut Co., 95 Conn, 520, 527, 111 
A 785 


65. Lederer v. Connecticut Co., 
supra. , 
66. See infra §§ 517-519. 


67. See cases infra this note. 

“The doctrine of sudden emergency 
has usually, and so far as we are ad- 
vised always, been recognized only in 
determining the question of contribu- 
tory negligence.” Cubbage v. Conrad 
Youngerman’s Hst., Inc., 155 Iowa 39, 
50, 184 NW 1074, 

“The rule seems to have been an- 
nounced rather as applicable to the 
conduct of a person who is put in 
peril than to the conduct of a person 
whose duty it is to avoid injury to 
another.” Boice v. Des Moines City 
Ny Co., 153 Iowa 472, 477, 133 NW 

NY 

68. See cases supra notes 55-60; 
and infra §§ 93-95. 

69. Jones v. Boston, etc., R. Co., 
(N. H.) 139 A 214. 

[a] “The presence of highway 
travelers at or near railroad cross- 
ings is always to be expected, and is 
one of the things for which an en- 
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gineer is, or should be, constantly on 
the lookout. When his vigilance re- 
sults in the discovery of such a 
situation, it is true that he is called 
upon to act quickly, but with refer- 
ence to a foreseen, and not unusual, 
peril. The benumbing effect of sur- 
prise and terror, which may accom- 
pany the sudden appearance of a 
wholly unexpected danger, should 
not, therefore, be present in his case. 
He should act with the care of a 
man trained to meet just such situa- 
tions, not with the terror-stricken 
precipitancy of one who is suddenly 
confronted with an unforeseen peril.” 
Jones v. Boston, ete., R. Co., (N. H.) 
139 A 214, 221. 

70. Filippone v. Reisenburger, 135 
App. Div. 707, 119 NYS 632; Donahue 
V.Kelly, 181 »Pa.i93;) 87 -A..186, 59 
AmSR 632; Sharkey v. Shurman, 
170 Wis. 350, 174 NW. 912; Turn- 
bull v. Graham, 14 Alta, L, 125, 
126, 44 DomLR 632, [1918] 3 West 
big 1033 [cit Cyc]. And see infra 
§ 95. 

71. Kan.—Barnhardt v. American 
Glycerin Co., 113 Kan. 136, 213 P 
663, 31 ALR 721. 

Mo.—Ransom v. Union Depot Co., 
142 Mo. A. 361, 126 SW 785, 

Tenn.—Moody v. Gulf Refining Co., 
SEY oe 280, 218 SW 817, 8 ALR 
1 : 


Wash.—Hartley v, Lasater, 96 
Wash. 407, 165 P 106. 
Wis.—Sharkey v. Shurman, 170 


Wis. 350, 174 NW 912. 

‘It is probably the general rule 
that one confronted with a sudden 
peril, not arising from any fault of 
his own, may, to avoid bodily harm 
to himself, act in the way the emer- 
gency seems to require without being 
guilty of negligence, even though in 
so acting he injures another who in 
no way contributed to the condition 
creating the peril.’ Allen v. Schultz, 
he Wash, 398, 397, 181 P 916, 6 ALR 

[a] Abandoning automobile loaded 
with explosive.—The driver of an 
automobile loaded with nitroglycerin 
discovered that the automobile was 
on fire. When he reached a steep hill 
the automobile could not make the 
hill and the driver abandoned it. The 
automobile ran back down the hill 
and upset and about half an hour 
later the nitroglycerin exploded. 
Plaintiff, who was about eleven hun- 
dred feet from the place of the ex- 
plosion, brought suit alleging injury 
from shock of the explosion and the 
poisonous gases. It was held that 
the driver of the automobile was not 
negligent in abandoning it. Barn- 
hardt v. American Glycerin Co.,; 113 
Kan, 136, 141, 213 P 6638, 31 ALR 721 
(“Take the case of the driver of this 
car, loaded with nitroglycerin, on 
fire through no fault of his, and 
stalled on a steep hill. The danger 
of a terrific explosion was imminent. 
There iS no showing that he could 
have put out the fire or prevented 
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A mere necessity for quick action does not con- 
stitute an emergency within the rule now under con- 
sideration where the situation or the danger calling 
for such action is one which should reasonably have 
been anticipated and which the person charged with 
negligence should have been prepared to meet.®® 

[§ 93] 2. Peril of Person Sought To Be Charged. 
Peril of the person sought to be charged with negli- 
gence may constitute an emergency within the rule 
now under consideration,’® so that one who acts 
with reasonable prudence in the effort to avoid 
danger to himself in an emergency is not charge- 
able with negligence merely because his effort to 
save himself has resulted in injury to another.”+ 

[§ 94] 3. Danger to Property. Where an emer- 
gency arises involving danger to one’s property, 
he is justified in attempting to save the same, and 


the car from running back down the 
hill or done any good in-any way by 
Staying. Is his act in abandoning 
the car under these circumstances 
negligence which will make him or 
his employer liable for damages? 
The answer must be in the nega- 
tive™)s 

[b] Jumping from wagon when 
horse out of control.—The driver of 
defendant’s delivery wagon was driv- 
ing along a street when the fastening 
which held the thill to the wagon 
became loosened on one side and the 
thill dropped down. The driver en- 
deavored to stop the horse, but one 
of the lines broke. The driver then 
jumped from the wagon and the 
horse ran down the street onto the 
sidewalk, and injured plaintiff. It 
was held that the driver was not 
negligent, and defendant was not 
liable. Sharkey v. Shurman, 170 Wis, 
350, 352, 174 NW 912 (“Whatever 
was done by the driver was done by 
him in the presence of immediate 
and great danger’’). 

[c] Moving express truck to avoid 
collision with train.—An employee ef 
an express company, while unloading 
an express car, was warned that a 
train was coming into®the depot upon 
a track close to the place where his 
truck stood, and that he must move 
his truck immediately to avoid colli- 
sion with the train, and he got it 
across the track of the incoming 
train and upon a platform. In doing 
so the truck collided with a depot 
truck on the platform and caused the 
depot truck to roll down so close to 
the track that it was struck by the 
incoming train and thrown against 
plaintiff, who was passing along the 
platform. It was’ held that the ex- 
pressman was not guilty of negli- 
gence, even though he hesitated for a 
moment before acting and did not 
follow the most expeditious. course 
in moving the truck to a place of 
safety, as he was suddenly. con- 
fronted by a great peril which gave 
him no time to think. Ransom v. 
Union Depot Co., 142 Mo. A. 361, 126 
SW. 785. 

[d] Spilling gasoline while avoid- 
ing peril from blasting.—Defendant’s 
employee, while unloading a tank car 
filled with gasoline, was emptying 
the spout at the bottom of the tank 
into a tub to get rid of impurities. 
While so engaged he was informed 
that some workmen about thirty feet 
away from the tank car were going 
to set off a blast. Believing himself 
to be in danger and having no other 
means of protection, he ran around 
the end of the car to protect himself 
from the blast, leaving the gasoline 
running, The gasoline overflowed 
and was ignited through an inde- 
pendent agency, and the resulting 
fire damaged plaintiff's property. It 
was held that defendant’s employee 
was not negligent. Moody v. Gulf 
Refining Co., 142 Tenn. 280, 218 SW 
817, 8 ALR 1243. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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if he acts with reasonable prudence in the endeavor 
to rescue or protect his property he is not liable 
for resulting injury to property of another.?? But 
in the endeavor to save his own property one is 
bound to respect the rights of others.7? In this 
connection it has been said that in determining the 
liability of one who, in the endeavor to save his 
own property destroys the property of another, con- 
sideration should be given not only to the relative 
values of the properties, but also to the comparative 
ability of the sufferers to bear the loss. 

[§ 95] 4. Lack of Any Time for Thought. The 
suddenness with which an emergency arose is an 
element for consideration in determining whether 
the conduct of the person confronted therewith was 
negligent or excusable under the emergency rule.*® 
An emergency may arise so suddenly and unexpect- 
edly that a prudent person would have no time to 
comprehend the situation and act according to the 
exigency, and under such circumstances negligence 
cannot be predicated on the conduct of the person 
placed in such a situation,’® even though the emer- 
gency was one consisting of imminent peril to 
himself,’¢ for under such circumstances the act or 
omission of the endangered person is presumed to 
have been involuntary.*® : 

_[§ 96] 5. Responsibility for Emergency. One 
whose negligence brought about or contributed to 

72. Owen v. Cook, 9 N. D. 134, 81] event, 
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the occurrence was an acci- 
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bringing about an emergency or perilous situation 
cannot escape liability for acts or omissions which 
would have been negligent under ordinary circum- 
stances on the ground that they were done in stress 
of an emergency.’? It has also been considered that, 
where, although defendant was not culpably at fault 
in connection with the arising of the emergency, he 
was more at fault than plaintiff, he should be held 
liable to plaintiff for acts done in the presence of 
the emergency under the rule that as between two 
innocent sufferers the least innocent should bear the 
loss.2° The generally accepted view is that the ex- 
istence of an emergency arising without fault on 
the part of the person sought to be charged with 
negligence is sufficient to warrant the application 
of the emergency rule, although the person injured 
was not in any way responsible for, or connected 
with, the creation of the emergency,*! but in some 
cases it has been indicated that the emergency doc- 
trine may be invoked to protect the defendant from 
liability only when the emergency arose through 
some fault of plaintiff.®? 

[§ 97] F. Trespass on Property. One who com- 
mits a willful and malicious trespass on property 
under circumstances involving unavoidable injury 
to persons and property is responsible to any person 
injured- by such trespass.*% 

[§ 98] G. Mere Inaction. Although a mere omis- 


save his own property, destroys the 


NW 285, 47 LRA 646. 

[a] Fire.—One whose property is 
imminently threatened with destruc- 
tion by fire may take such steps for 
its protection as are reasonable and 
proper, and is not liable for negli- 
gence if such acts contribute to the 
destruction of another’s property. 
Owen v. Cook, 9 Ny D. 134, 81 NW 
285, 47 LRA 646. 


73. Latta v. New Orleans, etc., R. 
©o:,) 133-—“Lay 272; ‘59° S 250, AnnCas 
1914A 988. 

74. Latta v. New Orleans, etc., R. 
Co., supra. 

75. See cases infra note 76. 

76. North Chicago St. R. Co. v. 
© Donnel, 2 P15) 1. A. 9 1105: (Poste. 


Richardson, 273 Pa. 56, 59, 116 A 531. 

“Negligence cannot be imputed be- 
eause of the failure to perform a 
duty so suddenly and unexpectedly 
arising that there is no opportunity 
to apprehend the situation and to act 
according to the exigency.’ Post v. 
Richardson, supra [quot EHastburn v. 
W..'S; Express Col; 225° Pa.'33, 38, 73 
A 977; McKee v. Harrisburg. Tract. 
Co., 211 Pa. 47, 51, 60 A 498]. 

77. Ransom v. Union Depot Co., 
142 Mo. A. 361, 368, 126 SW 785; 
Filippone v. Reisenburger, 135 App. 
Div. 707, 119 NYS 632; onahue v. 
Kelly, 181 Pa. 93, 37 A 186, 59 AmSR 
632 


“The law imposes no rules of con- 
duct upon one who is suddenly con- 
fronted by impending danger and is 
compelled to act, not by the dictates 
of care and reason, but by the in- 
stinct of self-preservation.”” Ransom 
v. Union Depot Co., supra. 4 

[a] Danger of fall.—Plaintiff was 
working in a building excavation, and 
was standing on a runway léading 
into the excavation, when defendant 
stepped upon a barrel standing near 
the runway, and, as claimed by plain- 
tiff, the barrel turned over, and de- 
fendant caught plaintiff’s feet to pre- 
-vent himself from falling into the 
excavation, and caused plaintiff to 
fall and injure himself; but defend- 
ant claimed that the barrel gave in, 
and he took plaintiff's hand, held out 
to help him onto the runway, when 
they both fell. The barrel was in 
reasonably good condition, was not 
placed there by defendant, and was 
not so placed that it would neces- 
sarily turn when defendant stepped 
on it. It was held that, in either 


dent, and defendant was not liable. 


Filippone v. Reisenburger, 185 App. 
Div. 707, 119 NYS 6382. 
[b] Throwing gasoline lamp 


away.—Where an employee in a res- 
taurant picked up a gasoline lamp 
which had become improperly 
ignited, to carry it outside, and while 
proceeding to the door he was 
severely burned, and threw the lamp, 
causing it to explode, his employer 
was not liable to a third person in- 
jured by such explosion. Donahue v. 
rey te 181 Pa. 98, 37 A 186, 59 AmSR 
622. 

78. Filippone y. Reisenburger, 135 
App. Div. 707, 119 NYS 632. 

Volition as element of negligence 
see supra § 12, 

79. Ill.—Jackson v. Johnson, 212 
Till, A. 61. 

Iowa.—Shields v. Holtorf, 199 Iowa 
387, 201 NW 43, 

Ky.—Kelch v. National Contract 
Co., 178 Ky. 632, 635, 199 SW 796 [cit 
Cyc]. 

Minn.—Dentinger v. Uleberg, 171 
Minn. 81, 213 NW 377. 

Pa.—Luke vy. American Ice Co., 267 
Pa, 337, 109 A 680; Sieb v. Central 
Pennsylvania Tract. Co., 47 Pa. Su- 
per. 228, ‘ 

Vt.—Landry v. Hubert, 100 Vt. 268, 
137 ACO: 

W. Va.—Chaney v. Moore, 101 W. 
Va. 621, 134 SE 204, 47 ALR 800. 

Wis.—Siegl v. Watson, 181 Wis. 
619, 195 NW 867. 

“One cannot shield himself behind 
an emergency created by his own 
negligence.” Carpenter v, Campbell 
Auto, Co., 159 Iowa 52, 62, 140 NW 225, 

“Where a person’s own negligence 
ereates the peril suddenly confront- 
ing him, he may not escape liability 
by urging the excuse that in an emer- 
gency the law does not require one 
to choose the best way of escape. 
That rule is only applicable to the 
one who is by the negligent act of 
another placed in a position where 
quick action appears necessary to 
avert imminent injury to one’s self 
or another.’ Dentinger y. Uleberg, 
171 Minn, 81, 213 NW 377, 378. 

80. Latta v. New Orleans, etc., R. 
Co., 131 La. 272, 59 S 250, AnnCas 
1914A 988. 

[a] Fire.—One in whose posses- 
sion and under whose control com- 
bustible material becomes ignited, 
and who, by removing it in order to 


property of another, is liable for the 
loss, although he was not culpably 
at fault with respect to the origin of 
the fire. Latta v. New Orleans, etc., 
R.-Co., 181 La. 272, 59 S 250, AnnCas 
1914A 988. 

81. Oklahoma Producing, etc., 
Corp. v. Freeman, 88 Okl. 166, 212 P 
742 [foll Oklahoma Producing, etc., 
Corp. v. Whalen, 88 Okl. 173, 212 P 
745]; Stewart v. Central Vermont R-. 
Co., 86 Vt. 398, 85 A 745, 44 LRANS 
433; Allen v. Schultz, 107 Wash. 393, 
181 P 916, 6 ALR 676. See also cases 
supra § 92. RCE: 

[a] Sudden stopping of railroad 
train.—As defendant’s railroad train 
was Starting from the station a man 
ran out of the station and across the 
platform and stumbled and fell on 
the edge of the platform, which was 
only eight or ten inches from the car 
wheels. The conductor, ag quickly 
as possible, stepped inside the car 
and pulled the emergency brake, 
bringing the train to a sudden stop, 
and plaintiff, a passenger who had 
not yet become seated, was thrown 
and injured. It was held that de- 
fendant was not chargeable with 
negligence. Stewart v. Central Ver- 
mont R. Co., 86 Vt. 398, 85 A 745, 44 
LRANS 433. 

82. See cases infra this note. 

“The excitement caused by a situa- 
tion of imminent peril that will re- 
lieve a party from ordinary care 
must be caused by the negligence of 
the other party.” Jackson v. John- 
son, 212 Ill. A. 61, 67. 

“That rule is applicable as be- 
tween the person who acts and the 
person by whose fault he is com- 
pelled to act without time for de- 


liberation.” Latta v. New Orleans, 
SEO SR. Con Ase Lals 272i. 2s Somes: 
250, AnnCas1914A 988. 


83. . Munger v. Baker, 65 Barb. (N. 
539, 1 Thomps. & C. 122. 

[a] Illustration.—Where defend- 
ant, with the intention of injuring 
the property of a railway company, 
uncoupled a loaded train, and plain- 
tiff, an employee of the company, 
without his own fault or that of 
those in charge of the train, was in- 
jured in consequence of defendant’s 
act, defendant was liable for such 
injury. Munger v. Baker, 65 Barb. 
(N. Y.) 539, 1 Thomps; & C. 122. 

Liability for trespass generally see 
Trespass [38 Cye 985]. 


714 [45 C.J.] 


sion to act may constitute negligence,** this is true 
only where there is a duty to act,®> and in the 
absence of such a duty mere inaction does not con- 
Even though a duty has been 
undertaken, if such undertaking was purely gratui- 
tous, negligence cannot be predicated upon abandon- 
ment of,” or failure to perform,** such duty. 

Silent conduct which one knows or should know is 
misleading and will induce another to act in reli- 
ance thereon may be equivalent to active interven- 
tion and impose a duty to exercise care.*® 

[§ 99] H. Violation of Statute or Ordinance®°— 


stitute negligence.®® 


84. See supra § 15. 

85. Duty to person injured see 
supra §§ 16—24. 

sare ee v., Boston, ete., R. 
Co. N. H./33, 43, 86 A 624, 45 
CANS 1188; Stock Yards Nat. Bank 
v. Smith, 60 Tex. Civ. A. 503, 128 SW 
454, 

“The duty to take action to protect 
others from injury is not recognized 
as a legal obligation, in the absence 
of contract or some special relation.” 
Kam pour), .V.. .20S8ton, setc:., - KR... Co, 
supra. 

“In the law of negligence a duty to 
‘speak or to become active for an- 
other’s protection is not imposed on 
one because of his superior knowl- 
edge or condition. For the imposi- 
tion of such a duty there must be 
active intervention, or some definite 
or previously existing fiduciary re- 
lation such as exists between trustee 
and cestui que trust, guardian and 
ward, master and servant, principal 
and agent, and copartners, or it must 
appear that in the particular trans- 
action some trust and confidence was 


expressly reposed.’’ CUA Nat. 
Bank vy. Pease, 76 N. H. 319, 326, 82 
A 1068. 

[a] Protection merely a moral 


obligation.—‘‘The duty to protect 
against wrong is, generally speaking 
and excepting certain intimate rela- 
tions in the nature of a trust, a 
moral obligation only, not recognized 
or enforced by law.”’ Buch v. Amory 
Mfg. Co., 69 N. H. 257, 261, 44 A 809, 
76 AmSR 163 [quot Conway Nat. 
ite v. Pease, 76 N. H. 319, 827, 82 A 
af i 

[b] Detection of forgery.—As one 
whose signature to a note has been 
forged is under no duty to assist the 
payee of the note in detecting or fer- 
reting out the forgery, negligence re- 
sulting in liability to the payee can- 
not be predicated upon mere delay in 
advising the payee of the fact that 
the signature is a forgery after re- 
ceiving notice of the existence of the 


note, Stock Yards Nat. Bank v. 
emnith, 60.Tex. Civ. A. 503, 128 SW 
87. Pennsylvania R. Co, v. Ying- 


mee 148 Md. 169, 129 A 36, 41 ALR 
398. 

88. Stevens v. Manchester, 81 N. 
H. 369, 127 A 873. 

89. Conway Nat. Bank v. Pease, 
76 N. H. 319, 327, 82 A 1068. 

“As a positive representation, made 
under circumstances which one 
knows or reasonably ought to know 
will induce another to act in reliance 
thereon to his damage, is to be re- 
garded as active intervention impos- 
ing a duty to exercise care, so silent 
conduct, maintained under circum- 
stances disclosing that one knows or 
reasonably ought to know that it is 
misleading and will induce another 
to act in reliance thereon to his dam- 
age, may be found to be active inter- 
vention and a representation calling 
for the imposition of a duty to exer- 
cise care. It is not the fraudulent 
intent or the careless conduct that 
the law recognizes as the basis for 
imposing the duty, but the silence 
which in the circumstances of the 
particular case warrants a finding 


that it was actively misleading and. 


NEGLIGENCE 


a positive misrepresentation. The 
fraudulent intent, or the careless 
conduct, as the case may be, is ma- 
terial only as establishing a breach 
of duty, and as determining the char- 
acter of the reciprocal duty owed by 
the party injured to the party mak- 
ing the misrepresentation.” Conway 
Nat. Bank vy. Pease, supra. 
90. Contributory negligence: 

As defense in action for injury re- 
sulting from breach of statute or 
ordinance see infra § 532. 

As proximate cause of injury see 
infra §§ 528, 529. 

Violation of statute or ordinance as 
constituting see infra §§ 523-535. 
91. Racine y. Morris, 201 N. Y. 

240, 94 NE 864. - 
92. Richardson v., El Paso Cons. 

Gold Min. Co., 51 Colo. 440, 118 P 982; 

Sharkey vy. Skilton, 83 Conn. 503, 508, 

77 A 950; Racine v. Morris, 201 N. Y. 

240, 94 NE 864; Stehle v. Jaeger Au- 

tomatic Mach. Co., 220 Pa. 617, 69 A 

1116, 14 AnnCas 132. 


“Tt is competent for legislative au-| 


thority to determine that a defined 
course of conduct under given condi- 
tions is an essential requisite of 
ordinary care under those conditions, 
and to so prescribe, thus establishing 
an arbitrary standard for the test of 
conduct as. related to due care.” 
Sharkey v. Shilton, supra. 

93. U. S.—Zajkowski v. American 
Steel, ete., Co., 258 Fed. 9, 169 CCA 
147, 6 ALR 3848; Armour v. Wana- 
maker, 202 Fed. 428, 120 CCA 529. 

Ala.—Watts v. Montgomery Tract. 
Co., 175 Ala, 102, 57 S 471; Smith’ v. 
Woolf, 160 Ala, 644, 49 S 395; Wolf 
v. Smith, 149 Ala. 457, 42.8 824, 9 
LRANS 338. 

Cal.—Cragg v. Los Angeles Trust 
Co.,, 154 Cal. €638, 98. :P,1063, 16 Ann 
Cas 1061. : 

Colo.—Richardson vy. El Paso Cons. 
Gold Min. Co,, 51 Colo. 440, 118 P 982. 

Conn.—Sharkey v. Skilton, 83 Conn, 
503, 77 A: 950. 

Del.—Shockley vy. McCullough, 25 
Del. 504, 82 A ue Cecchi y. Lindsay, 
24 ae 185, 75 A 376. 

D. G.—Clements v. Potomac Elec- 
tric Power Co.; 26 App. 482. 

Ga.—Elk Cotton Mills v. Grant, 140 
Ga, 727, 79 SE 836, 48 LRANS 656. 

til.—Fisher vy, Charles Levy Circu- 
lating Co., 182 Ill. A. 393. 

Ind.—Steiert v. Coulter, 54 Ind, A. 
6438, 102 NE 1138, 103 NE 117. 

Ilowa.—-Conn Vv. May, 36 Iowa 241. 

Kan.—Parman v. Lemmon, 119 
Kan, 328, 120 Kan. 870, 244 P 227, 44 
ALR 1500. 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B 797. 

Mich.—Roy v. Kirn, 208 Mich. 571, 
175 NW 475. 

Minn.—Dohm vy. Cardozo, 165 Minn. 
193, 206 NW 377; Schaar Vv. Conforth, 
128 Minn. 460, 151 NW 275; Osborne 
v. McMasters, 40 Minn. 108, 41 NW 
543, 12 AmSR 698, 
goo benz yv. Seibert, (A.) 259 SW 

Mont.—Ball Ranch Co, 
son, 50 Mont. 220, 146 P 278: Conway 
v. Monidah Trust, 47 Mont. 269, 132 
P 26, LRA1915E 500 {foll Melville Vv. 
Butte-Balaklava Copper Co., 47 Mont. 
1, £3.0;.P) 441]. 


v. Hendrick- 


§§ 98-99 


1. Right To Prescribe Duties in Addition to Com- 
mon-Law Duties—a. Legislature. 
may, by statute, extend common-law duties of care 
so as to make them applicable te persons or classes 
of persons to whom such duties did not extend at 
common law,®! or create duties unknown to the 
common law for the protection and safety of persons 
toward whom under the common law a duty of 
care did not exist,®? and violation of such a statu- 
tory duty may give rise to a cause of action on 
behalf of a person who is injured by reason there- 
of,®* irrespective of whether the conduct complained 


The legislature 


Creighton, 100 
LRAI917C 


Nebr.—Hoopes v. 
Nebr. 510, 160 NW 742, 
1146, AnnCas1947E 847; Walker v. 
Klopp, 99 Nebr. 794, 797, 157 NW 
962, LRAI916E 1292 [quot Cyc]; Van- 
derveer v. Moran, 79 Nebr. 431, 112 
NW 581. 

N. J.—Evers vy. Davis, 86 N. J. L. 
196, 90 A 677; Fielders vy. North Jer- 
sey St. "R. Co., 68 N. J. Ui; 343, 53 A 
404, 54 A 822, 59 LRA 455, 96 AmSR 


552. 

N. Y.—Corbett v. Scott, 243 N. Y. 
66, 152 NE 467, 46 ALR 1064; DiCap- 
rio v. New York Cent. R. Co. 231 N. 
Y. 94, 131 NE 746, 16 ALR 940 [rev 
189 App. Div. 279, 178 NYS 626, and 
foll Cohen v. Neustadter, 221 App. 
Div. 102, 222 NYS 602]; Ward y. Erie 
Ree. 230 N.Y. 230, 129 NE 886; 
Amberg v. Kinley, 214 N. Y. 531, 108 
NE 830, LRA1915B 519; Racine -v. 
Morris, 201. N. Y. 240, 94 NB 864; 
Carroll vy. Staten Island R. Co., 58 
N. Y. 126, 17 AmR 221 [aff 65.Barb. 
32]; Jetter v. New York, ete, R. Co., 
2 Abb. Dec. 458, 2 Keyes 154; Pitcher 
v. Lennon, 12 App. Div. 356, 42 NYS 
156; Flynt v. Rightmeyer, 107 Mise. 
692, 177 NYS 842, 

N. C.—Newton v. Texas Co., 180 
N.. C.. 561, 105. SH: 433; Stanland v. 
Rourk, 168 N.C. 568, 84 SE 845, 

N. D.—Leidgen v. Jones, 46 N. D. 
410, 179 NW 714. 

Oh.—Schell v. DuBois, 94 Oh. St. 
93, 118 NE 664, LRA1917A 710 [aff 
5 Oh. A. 30, 25 Oh. Cir, Ct; Ne Sad. 

Okl.—LaFayette v. Bass, 122 Okl. 
182, 252 P 1101; Spencer v. Holt, 82 
Okl. 280, 282, 200 P 187 [quot Cyc]; 
Leah v. Hepler, 32 Okl. 729, 124 P 


Pa.—Drake y. Fenton, 237 Pa. 8, 85 
A 14, AnnCas1914B 517; Stehle Vv. 
Jaeger Automatic Mach. Co., 220 Pa. 
617, 69 A 1116, 14 AnnCas 122; Taylor 
v. Bland, 77 Pa. Super. 551;. Fry v. 
Brubaker, 77 Pa. Super. 438, 

R. 1L—Wojtyna v. Bazar, 47 R. I. 
221, 132 A 384; Weeks v. Fletcher, 29 
R. Tt 112, 69 A 294, 

Ss. C.—Lindler Vv. Eopehert RS Gor, 
84 S. C. 5386, 66 SE 9 

Tenn.— Williams Sr Black, \147 
Tenn. 331, 247 SW 95; Griffin v. 
Dickerson, 4 Tenn. Civ. A. 409. 

Tex.—Texas, etc., R. Co. v. Baker, 
(Commn, A.) 215 SW 556 [rey (Civ. 
A.) 184 SW 664]; Franklin v. Hous- 
ton Electric Co., (Civ. A.) 286 SW 578; 
Hess vy. Denman Lumber Co., (Civ. 
A.) 218 SW 162; San Antonio, etc., R. 
Co. v. Behne, (Civ. A.) 198 SW 680. 

Va.—Lavenstein .v. Maile, 146 Va. 
789, 182 SE 844. 

Wash. —Mensik v. Cascade Timber 
Co., 144 Wash. 528, 258 P 323; Wood 
v. Northwest Lumber Cos; 133° Wash. 
203, 244 P 712. 

Wis. —Willette v. Rhinelander Pa- 
per Co., 145 Wis. 537, 130 NW 853. 

Eng.— Groves v. Wimborne, [1898] 
Sp : B. 40 

a Halifax, Sty. Cos avn Joyce, 
22 Can. S.C. 25 ye 

ALE Te ake iv. 

BGs R. Co., 1 Alta. L. 298. 
. C.—Love v. New Fairview Corp., 
Ltd, 10 B. C. 330, 24 CanLTOceNotes 

Ont.—Hagle v. Laplante 20 Ont. 
L. 339,.15 OntWR 2 

Sask.—Stewart v. a can 5 Sask. 


Edmonton, 


For later cases, developments and eR in the law see cumulative Annotations, same title, page and note number, 


of would constitute negligence in the absence of 
Such liability will, of course, exist where 
it is expressly imposed by statute for violation of its 
provisions,®> in which case the action to enforce 
Liability may also 


statute. 


such lability is statutory.% 


L. 358, 6 DomLR 1, 22 WestLR 6, 
2 WestWkly 902. 

“Where a statutory prohibition is 
not a mere regulation or dependent 
upon some other fact, Such as ob- 
taining a certificate of the capacity 
of an infant, but is absolute and un- 
qualified, its violation is in itself a 
basis of liabilty by the employer to a 
person who is injured as the proxi- 
mate result of his employment con- 
trary to the provisions thereof. In 
such a case the liability is per se.’’ 
Karpeles v. Heine, 227 N. Y. 74, 79, 
124 NE 101. 

[a] “It is a general rule of statu- 
tory interpretation that a violation of 
a duty created by statute, resulting 
in damage to one of the class for 
whose benefit the duty was estab- 
lished, confers a right of action upon 
the injured person.” Berdos v. Tre- 
mont, etc., Mills, 209 Mass. 489, 492, 
95 NE 876, AnnCasi912B 797. 

[b] “The cause of action which 
arises for the injury from the breach 
of duty, is the same whether that 
duty is defined by common-law prin- 
ciples or by legislative enactment.” 
Sharkey v. Skilton, 83 Conn. 5038, 509, 
77 A 950. 

[ec] “Every person for whose pro- 
tection a statute sets up a particular 
standard of conduct is entitled to 


~ compensation for damages suffered 


through violation of that statute.” 
Ross v. Schooley, 257 Fed. 290, 291, 
168 CCA 374 [certiorari den 249 U.S. 
$15,-39«SCt. 390,.63.L.- ed. .803]. 

{d] Classification of liability.—It 
is immaterial whether the liability 
be classified as one based on negli- 
gence or as one based on breach of 
statutory duty. Milligan v. Thorn, 
32 Ont. L. 195, 7 OntWN 310; Fahey 
v. Jephcott, 2 Ont. L. 449, 1 BRC 
616. 

94. 
241. 

Minn.—Dohm v. Cardozo, 165 Minn. 
193, 206 NW 377. 

N. J.—Fielders v. North Jersey St. 
R. Co., 68 N. J. L. 348, 53 A 404, 54 
A 822, 59 LRA 455, 96 AmSR 552. 

N. Y.—Corbett v.- Scott, 243 N. Y. 
66, 152 NE 467, 46 ALR 1064. 

N. CG—Newton v. Texas Co., 180 
N. C.-561, 105 SE 433. 

Tex.—Texas, etc., R. Co. v. Baker, 
(Commn, A.) 215 SW 556 [rev (Civ. 
A.) 184 SW 664]. 

“When there iS Such violation the 


Iowa.—Conn v. May, 386 Iowa 


question whether the acts of the one’ 


charged with liability, the statute 
aside, constitute negligence, is not 
debatable nor open to judicial in- 
quiry.’ Schaar v. Conforth, 128 
Minn. 460, 462, 151 NW 275. 

[a] Violation of statute creates 
liability.— (1) ‘In a suit upon a 
cause of action thus given by stat- 
ute, it is not necessary for the plain- 
tiff to prove negligence on the part 
of the defendant, because the failure 
to observe the statute creates a lia- 
bility per se, or, as is otherwise and 
with less accuracy sometimes said, 
is conclusive evidence of negligence.” 
Amberg v. Kinley, 214 N. Y. 531, 535, 
108 NE 830, LURAI915E 519. (2) 
“Breach of statutory duty may in 
some cases create liability per Se, 
either for negligence because the 
Legislature has established ‘the line 
of causation between violation of 
statute and injury, or without regard 
to. negligence.” Corbett v. Scott, 243 
N. Y. 66, 69, 152 NE 467, 46 ALR 1064. 


[b] A distinct wrong.— ‘Violation 
of.a statute, or an ordinance ... is 
itself a distinct wrong in law.” New- 


ton vy. Texas Co., 180 N. C. 561, 565, 
105 SE 433. 

95. ‘Ark.—Jonesboro, etc., R. Co. v 
Kirksey, 204 SW 208. 


Fla.—Dutton Phosphate Co. Vv. 


NEGLIGENCE 


impose any civil 


Priest, 67 Fla. 370, 65 S 282. 

La.—Wise v. Lavigne, 138 La. 218, 
70 5S °103. 

N. Y.—Carroll v. Staten Island R. 
Co... 58 Nis ¥. 126, L275 AmR) 2219: (ate 
65 Barb. 32]. 

Okl.—Baker v. Magnolia Petroleum 
Co., 124 Okl. 94, 254 P 26. 

R. I—Wojtyna v. Bazar, 47 R. I. 
221, 182 A 384; Weeks v. Fletcher, 29 
Ree tet 2369 A 294, 

[a] Actual negligence is imma- 
terial where the sc.atute expressly 
imposes liability for its violation. 
Jonesboro, etc,, R. Co. v. Kirksey, 
(Ark.) 204 SW 208. 

96. Statutory actions see Actions 
§ 23. 4 

97. D. C.—Clements vy. Potomac 
Hlectric Power Co., 26 App. 482. 

Iowa.—Correll v: Burlington, etc., 
R. Co., 38 Iowa 120, 18 AmR 22. 

Mass.—Parker v. Barnard, 135 
Mass. 116, 46 AmR 450. 

Mo.—Lenz v. Seibert, (A.) 259 SW 
829 [disappr Walden v. Stone, (A.) 
223 SW 136]; Dortch v. Reichel Mo- 


tor Co., (A.) 223 SW 675. 
Nebr.—Hoopes v. Creighton, 100 
Nebr. 510, 160 NW 742, LRA1917C 


1146, AnnCasl917E 847. 
N. Y.—Pauley v. Steam Gauge, etc., 
roe 131 N. Y. 90, 29 NE 999, 15 LRA 


Oh.—Variely Iron, etc., Co. v. Poak, 
89 Oh. St: 297, 106 NE 24; Coal Co. v. 
See Oe ae 53. Oh. St, 43, 40 NB 
725. 

Tenn.—Queen v. Dayton Coal, etc., 


Co., 95 Tenn., 458, 32 SW 460, 49 
AmSR 935,. 30 LRA 82; Griffin v. 
Dickerson, 4 Tenn. Ciy. “A. 409 


Wis.—Willette v. Rhinelander Pa- 
per Co., 145 Wis. 5387, 130 NW 853. 

‘It is not essential to this right 
of action that it be expressly con- 
ferred by the statute or regulation. 
It follows from the creation of the 
duty and a breach thereof directly 
resulting in damage. The duty and 
the right are correlative.’ Clements 
v. Potomac Electric Power Co., 26 
App. (D. C.) 482, 499. 

{a] Reason for rule.—‘‘This is not 
an action seeking merely to recover | 
for the alleged violation of the stat- 
ute by defendant, but is a common- 
law action to recover damages for 
personal injuries alleged to have been 
sustained by reason of defendant’s 
negligence, one assignment of negli- 
gence being the alleged violation of 
the statute.’”’ Lenz v. Seibert, (Mo. 
A.) 259 SW 829, 831. 


98. U. S.—Zajkowski v. American 
Steel, etc., Co., 258 Fed..9, 169 CCA 
147, 6 ALR. 348; Steel Car Forge Co. 


v. Chec, 184 Fed. 868, 107 CCA 192. 

Ala.—Tarrance v. Chapman, 196 
Ala. 88, 71. S 707; Grey v. Mobile 
Trade Co., 55 Ala. 387, 28 AmR 729. 

Del.—Farrow v. Hoffecker, 23 Del. 
228,09. A O20, 

Ga.—Wilkinson, v. Bray, 27 Ga. A. 
277, 108 SH 1838; Spires v. Goldberg, 
26 Ga. A. 580, 106 SE 585. 

Ind.—Prest-O-Lite Co. v. Skeel, 182 
Ind. 593, 106 NE 365, AnnCas1917A 
474; Union Tract. Co. v. Muncie, 80 
Ind. A. 260, 183 NE 160; Louisville, 
etc., R. Co. v. Hynes, 47 Ind. A. 507, 
91 NE 962. 


Iowa.—Correll v. Burlington, ete., 
R. Co., 38 Iowa 120, 18 AmR 22 

Kan.—Parman v. Lemmon, 119 
Kan. 328, 120 Kan. 370, 244 P 227, 
44 ALR 1500. 

Mass.—Parker v. Barnard, 135 


Mass. 116, 46 AmR 450 
Mont.—Conway v. Monidah Trust, 

47 Mont. 269, 132 P 26, LRA1915H 

500 [foll Melville v. Butte-Balaklava 


Copper Co., 47 Mont. 1, 130 P 441]. 
Nebr.— Walker Vie Klopp, 99 Nebr. | 
794, 797, 157 NW 962, LRAI1I16EH 


1292 [quot Cyc]. 
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exist, however, where the statute does not in terms 


lability for violation of its proyi- 


sions,®" or although the enactment is penal in its 
character,®*® in which event, however, no statutory 


N. J.—Doyon v. Massoline Motor 
Car _Co.,. 98: “Nui J.-)45.. 540, -120 -A.%2.04: 
Evers v. Davis, 86 N. Os) Lis 1963 90 
A 677. 

N. Y.—Pauley v. Sich Gauge, etc., 
Go. 2 TS EON. Vies90129) NEI 99 5 ALS LRA 
194; Jetter v. New York, ete., RCo, 
2 Abb. Dec. 458, 2 Keyes ‘154 [in 
effect overr Brown v. Buffalo, etc., 
R. Co., 22 N. Y. 191]; Nugent v. Van- 
derveer, 88 Hun 487, 39 Hun 322; 
Beisegel v. New York Cent. R. Co., 
14 AbbPrNS 29. 

Oh.—Vayto v. River Terminal, etc., 
Co., 18 OhNPNS 305. 

Okl.—Spencer v. Holt, 82 Okl. 280, 
282, 200 P 187 [quot Cyc].' 

Or.—Beaver v. Mason, 73 Or. 36, 
143 P 1000. ; 

Pa.—Stehle v. Jaeger Automatic 
Mach. Co., 220 Pa. 617, 69 A 1116, 14 
AnnCas 122. 

S. D.—Kelley v. Anderson, 15 S. D. 
107, 87 NW 579. 


Tenn.—Tennessee Cent. Ro Cor ove 
Page, -$53 Tenn. 84, 282. SW > 376; 
Queen v. Dayton Coal, etc., Co., 95 


Tenn. 458, 32 SW 460, 49 AmSR 935, 
30 LRA 82. _ 

Wis.—Smith vy. Taylor-Button Co., 
179 Wis. 232, 190 NW 999; Mossrud 
v.. Lee, 163 Wis. 229, 157 NW 758; 


Pinoza v. Northern ‘Chair Co., 153 
Wis. 473, 140 NW 84. 
Eng.—Gorris v. Scott, L. R. 9 Exch. 


125; Couch v. Steel, 3 E. & B. 402, 
77 ECL 402, 118 Reprint 1193. 

B. C.—Love v. New Fairview Corp., 
LOU Bis. £300: 

Ont.—Hagle v. Jee DIOR, 20 Ont. 
L. 339, 15 OntWR 2 

“The rule is that yoER a statute, 
although penal in character, plainly 
imposes a duty for the benefit of a 


class of individuals a right of action 
accrues to a person of that class who 


is injured through breach of the 
duty.” Zajkowski v. American Steel, 


ete., Co., 258 Hed. 9,°13,,169 CCA 157, 
6 ALR 348. 

“Tt is true the statute is penal, and 
violations of its provisions, upon 
conviction, are punishable by fine or 
imprisonment, but these remedies are 
not exclusive and do not supersede 
the right of action for damages in a 
civil proceeding.” Stehle v. Jaeger 
Automatic Mach. Co., 220 Pa. 617, 
620, 69 A 1116, 14 AnnCas 122. 

[al Reason for rule.—‘The legis- 
lature must, be assumed to know the 
law, and if upon common law prin- 
ciples such a statute would affect 
private rights, it must have been 
passed in anticipation. of that result. 
The legislature is to be credited with 
meaning just what it said—that the 
sonduct forbidden is an_ offence 
against the public, and that the of- 
fender shall suffer certain specified 
penalties for his offence. Whether 
his offence shall have any other Iegal 
consequence has not been passed on 
one way or the other as a question of 
legislative intent, but is left to be 
determined by the rules of law. If 
the effect of such a statute is to 
change the relations of individuals 
to one another, this must come about 
not through the intent of those who 
enacted the statute but by the opera- 
tion of common law principles. It 
thus becomes a question of applying 
to the situation the principles of the 
law of negligence, in the light nf 
which tthe statute was _ passed.” 
Evers v. Davis, 86 N. J, L. 196, 202, 
90 A 677 [quot 27 Harvard L.. Rev. 
pp 3817, 320 (article by Thayer) ]. 

{[b] Inadequate penalty. — Where 
the penalty provided for failure to 
take certain precautions to prevent 
injuries to others is obviously inade- 
quate to compel performance, there 
arises a strong, if not conclusive, im- 
plication that the penalty was meant 
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action will lie,9® but the remedy is found in a com- 
mon-law action for negligence, consisting in a 
breach of statutory duty,? or in failing to anticipate 
injurious consequences as the probable result of an 
act or omission which the legislature has character- 
ized as dangerous,* in which ease the other elements 
of actionable negligence must also be present.* 


NEGLIGENCE 


The 


rule has been applied to statutes covering a great 


to be cumulative and in addition to 
the common-law remedy for neglect 
of duty owing to anindividual. Kava- 
nagh v. New York, etc., R. Co., 196 
App. Div. 384, 187 NYS 859 [aff 233 
N. Y. 597 mem, 135 NE 933 mem]. 

[c] Penalty in lieu of damages.— 
An action for negligence will not lie 
for breach of a statutory duty, where 
the statute itself provides a penalty 
to be recovered by the injured person 
in satisfaction for the injury. Wil- 
lette v. Rhinelander Paper Co., 145 
Wis. 537, 1830 NW 853. 

99. Evers v. Davis, 86 N. J. L. 
196, 90 A 677 [expl Fielders v. North 
Jersey St. R. Co., 68 N. J. L. 348, 53 
A 404, 54 A 822, 59 LRA 455, 96 
AmSR 552]. 

[a] “The reason why no givil ac- 
tion can be based upon the statute is 
because no such action or right of 
action is given by the statute. The 
language of the statute is entirely 
free from ambiguity; it seeks to 
eliminate a source of danger by the 
imposition of a penalty. The legis- 
lature could, if such were its inten- 
tion, have provided also that anyone 
injured by a breach of the statute 
sshould have a remedy by civil action. 
It has not seen fit to do so, and the 
court has no right to supply such 
omission, especially when, as in the 
present case, it is a de:iberate omis- 


sion.” Evers’ v. Davis, 86 N. J... L. 
196, 201, 90 A 677. 
1. Lenz v. Seibert, (Mo. A.) 259 


SW 829 (quoted supra note 97); 
Evers v. Davis, supra. 
“All that the statute does is to 


establish a fixed standard by which 
the fact of negligence may be de- 
termined. The gist of the action is 
still negligence, or the non-perform- 
ance of a legal duty to the person in- 
jured.” Osborne v. McMasters, 40 
pee 103, 105, 41 NW 543, 12 AmSR 
698. 

2. U. S.—Armour v. Wanamaker, 
202 Fed. 423, 120 CCA 529. 

Kan.—Roman vy. St. lLouis-San 
Francisco R..-Co.,, 120 Kan. 585, 590, 
2A5 ee Tb. 

Minn.—Osborne v. McMasters, 40 
Minn. 1038, 41 NW 543, 12 AmSR 698. 

Mo.—Lenz v. Seibert, (A.) 259 SW 
829 (quoted supra note 97). 
_ N. J.—Evers y. Davis, 86 N. J. L. 
196, 90 A 677. : 

“Breach of statutory duty is a form 
of negligence.’”” Roman v. St. Louis- 
San Francisco R. Co., supra, 


[a] Statutory negligence. — “The 
omission to fulfill a statutory im- 
posed obligation creates statutory 


aegligence.”- Armour vy. Wanamaker, 
202 Fed. 423, 424, 120 CCA 529. 

[b] “The operation of such a 
statute, in fine, is that, the defend- 
ant’s duty toward the plaintiff as 
affected by such statute takes the 
place of what would have been his 
common law duty if such statute had 
not been enacted, leaving the action 
of negligence in other respects un- 
affected by such statute. Thus a de- 
fendant although he cannot be heard 
to say that it was not his duty to 
obey the statute, may show what he 
did in his effort to obey it, leaving it 
to the jury to say whether such 
effort was what a reasonably prudent 
person would have done in view of 
the statute.” Evers v. Davis, 86 N. 
Delos AOD 9 Ol A 61 be 

3. Doyon v. Massoline Motor Car 
Co., 98 N. J. L. 540, 120 A 204; Evers 
v. Davis, 86 N. J. L. 196, 90 A 677. 


[a] “A&A fact constantly, to be 
borne in mind in tracing the legal 
effect of such statutes is that the 
negligence that is essential to the 
action of negligence is not solely in 
the overt act that produced the in- 
jury complained of, but may lie in the 
failure to foresee the danger likely 
to result from the doing of such act. 
4 Whether the overt act be one 
of omission or of commission, and 
whether the conduct of the defend- 
ant be stated in terms of ‘duty’ or 
of ‘fault,’ the one common denomi- 
nator, so to speak, of the action of 
negligence is this element of what 
we may call discoverable danger; 
that is to say, a danger that is sus- 
ceptible of being discovered in ad- 
vance of action or inaction by the 
exercise of that degree of care which 
if a man fails to exercise he becomes 
civilly liable for the consequences of 
his conduct. Now, it is precisely 
upon this element of discoverable 
danger that public statutes or ordi- 
nances act, and they do this not by 
giving to the plaintiff a right of ac- 
tion he did not have before, but by 
their operation upon what we may 
call the common law conscience of 
the defendant, better known to us in 
its personified form of ‘the ordinary 
prudent man,’ the familiar fiction de- 
signed by the common law to aid 
juries, when deciding what was the 
proper thing for a man to do, to lose 
sight of the personal point of view 
of that particular man and to base 
their judgment upon a_-— general 
standard which in the final assize is 
what the jury itself thinks was the 
proper thing to do. Now this ordi- 
nary prudent man of common law 
creation must in the nature of 
things be regarded as a law-abiding 
citizen to whom ... it would be an 
unjust reproach to .suppose that, 
knowing the statute—for upon fa- 
miliar principles he can claim no 
benefit from his ignorance of it—he 
would break it, reasonably believing 
that it was a prudent thing for him 
to do, and that in all probability no 
harm would come of it. In other 
words, it is inconsistent with ordi- 
nary prudence for an individual to 
set up his private judgment against 
that of the lawfully constituted pub- 
lic authority. We must assumé, 
therefore, that the ordinary prudent 
man would not do such a thing. ... 
Upon common law principles, there- 
fore, when the legislature has by 
public statute established a certain 
standard of conduct in order to pre- 
vent a danger that it foresaw, it has 
in this regard forewarned the ‘ordi- 
nary prudent man’:and through him 
the defendant in a civil action, whose 
conduct must always coincide with 
this common law criterion. Such 
danger, therefore, does not have to 
be proved by the plaintiff, since there 
is no longer room for a reasonable 
difference of opinion, for by his 
breach of the statute the defendant, 
through his common law conscience, 
is charged with knowledge that if 
injury ensues he will have acted at 
his peril.” Evers v. Davis, 86 N. J. 
L. 196, 202, 90 A 677. 

4 Cragg v. Los Angeles Trust Co., 
154 Cal. 663, 98 P 1063, 16 AnnCas 
1061; Clements v. Potomac Electric 
Power Co., 26 App. (D. C.) 482; 
Hoopes v. Creighton, 100 Nebr. 510, 
160 NW 742, LRAI1917C 1146, Ann 
Cas1917E 847. 


on buildings;!° the operation of motor vehicles; 
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variety of subjects, among which may be mentioned : 
The employment of children ;* the providing of safe- 
guards for employees;* keeping tenement houses? 
and buildings generally® in a proper state of repair; 
the safeguarding of elevators and floor openings ;° 
the construction and maintenance of fire escapes 


rb! 


5. Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95.NE 876, Ann 
Cas1912B 797. 

N. Y.—Marino v. Lehmaier, 173 N. 
Y. 530, 66 NE 572, 61 LRA 811. 

N. D.—Leidgen v. Jones, 46 N. D. 
410, 179 NW 714. ee 

Pa.—Stehle v. Jaeger Automatic 
Mach. Co., 220 Pa. 617, 69 A 1116, 
14 AnnCas 122. X 

Wis.—Pinoza v. Northern Chair 
Co., 152 Wis. 473, 140 NW 84. 

Employment of children generally 
see Infants § 16; Master and Servant 

38. 

73 Zajkowski v. American Steel, 
ete., Co., 258 Fed. 9, 169 CCA 147, 6 
ALR 348; Ross v. Schooley, 257 Fed. 
290, 168 CCA 374 [certiorari den 
249 U. S. 615, 39 SCt 390, 63 L. ed. 
803]; Tvedt v. Wheeler, 70 Minn. 161, 
72 NW 1062; Stewart v. Ferguson, 
164 N. Y. 558, 58 NE 662; Groves v. 
Wimborne, [1898] 2 Q. B. 402. 

Safeguards for employees 
ally see Master and Servant § 
565. 

7. Fry v. Brubaker,’ 77 Pa. Super. 
438 


ener- 
441— 


Tenement houses generally see 
Landlord and Tenant §§ 887-899. 

8. Wise v. Lavigne, 138 La. 218, 
70 S 103. 

Condition of buildings generally 
see Landlord and Tenant §§ 874-978; 
Municipal Corporations §§ 1925-1951. 

92°: Wojtyna: vi" Bazar,” 47 Rew. 
221,132 A 384; Weeks v. Fletcher, 29 
R. I. 112, 69 A 294. 

Safeguarding elevators and floor 
openings generally see Landlord and 
Tenant §§ 894, 895; Master and Serv- 


ant §§ 530-533; Municipal Corpora- 
tions § 1930. 
10. Ill—Cowen vv. Story, etce., 


Piano’ Co., 170 Til. A, 92. 
Ind.—Steiert v. Coulter, 54 Ind. A. 

643, 102 NE 118, 103 NE 117. 
Nebr.—Hoopes v. Creighton, 100 


Nebr. 510, 160 NW 742, LRA1917C 
1146, AnnCasl917E 847. 
N. Y.—Amberg v. Kinley, 214 N. Y. 


531, 108 NE | 830, 
Huda v. American Glucose Co., 154 
N. Y.. 474, 48 NE 897, 40 LRA 411; 
Willy v. Mulledy, 78 N. Y. 810, 34 


LRAI9I15E 519; 


.AmR 536. 


B. C.—Love v. New Fairview Corp., 
10 B. C. 330, 24 CanLTOceNotes 259. 

Ont.—Hagle v. Laplante, 20 Ont. 
L. 339, 15 OntWR 289. 

Fire escapes generally see Land- 
lord and Tenant § 904; Master and 
Servant §§ 472, 473. tyres 

11. Conn.—Sharkey v. Skilton, 83 
Conn. 503, 77 A950. 

Mich.—Roy v. Kirn, 208 Mich. 571, 
175 NW 475. 

Minn.—Schaar vy. Conforth, 128 
Minn. 460, 151 NW 275. 
ae ane v. Seibert, (A.) 259 SW 

N. J.—Doyon v. Massoline Motor 
Car Co., 98 N. J. Ls 540, 120 A ‘204: 

N. Y.—Cohen v. Neustadter, 221 
App. Div. 102, 222 NYS 602. : 
Me Taylor v. Bland, 77 Pa. Super. 


“These laws were enacted for the 
protection of the traveling public 
and must be obeyed if liability is to 
be escaped.” Schafer v. Rose-Gor- 
man-Rose, Inc., 192 App. Div. 860, 
862, 188 NYS 161. 

{a] “The statutes constitute warn- 
ings to those operating motor vehi- 
cles that it is dangerous to act other 
than in accordance with those stat- 
utes.” Doyon v. Massoline Motor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


se 
a 


ee 


~§§ 99-101] 


the sale of firearms to minors;}” 


pistols;*? the labeling of products containing dan- 
gerous ingredients;** the fencing of railroads;'® 
signals to be given by railroad trains on approach- 
ing highway crossings;!® the conduct of logging 
operations;** the setting of fires;1® notifying ad- 
joing landowners before setting fire to woods;?® 
and the protection of cotton from fire while being 


earried on steamboats.?° 


[§ 100] b. Municipality. A municipality, under 
the power delegated to it by the state, may enact 
ordinances creating duties for the protection of per- 
sons and property,?! and it is very generally held 
that those who violate such ordinances are liable 
This 


for resulting injury to others.?? 


oat Co., 98 N. J. L. 540, 545, 120 A 
Operation of motor vehicles gener- 
ally see Motor Vehicles §§ 581-1165. 
12. Spires v. Goldberg, 26 Ga. A. 
530, 106 SE 585. 

Sale of firearms to minors gener- 
ao see Weapons [40 Cye 853, 872, 

13. Pizzo v. Wiemann, 149 Wis. 
235, 134 NW 899, 38 LRANS 678, 
AnnCas1913C 803. 

14. Armour v. Wanamaker, 202 
Fed. 423, 120 CCA 529. 

Labeling of products having dan- 
gerous ingredients generally see Food 
§ 11; Poisons [31 Cyc 897, 898]. 

15. Roman v. St. Louis-San Fran- 
cisco RB. .Co:,- 120° Kan: 585, 245 P 
115; Winterburn vy. Edmonton, etc., 
R. Co., 1 Alta. L. 298. 

Penc of railroads generally see 
Railroads [33 Cye 676, 1170-1204]. 

16. Kavanagh v. New York Cent. 
R. Co., 196 App. Div. 384, 187 NYS 
859 [aff 233 N. Y. 597 mem, 135 NE 
933 mem]. 

Signals on approaching highway 
crossings generally see Railroads 
[33 Cyc 665, 956-970]. 

17. Wood v. Northwest Lumber 
Co., 138 Wash. 2038, 244 P 712. 

Logging operations generally see 
Logs and Logging §§ 152-457. 

18. Conn v. May, 36 Iowa. 241; 
Seckerson v. Sinclair, 24 N. D. 625, 
140 NW 239 [foll Burger v. Sinclair, 
24 N. D. 624, 140 NW 246; Hawkins 
v. Sinclair, 24 N. D.. 623, 140 NW 
246]; Baker v. Magnolia Petroleam 
Co., 124 Okl. 94, 254 P 26. 

19. Stanland v. Rourk, 168 N. C. 
568, 84 SE 845 (right of action exists 
for setting fire without written no- 
tice unless waived). 

20. Grey v. Mobile Trade Co., 55 
Ala. 387, 28 AmR 729. 

21. Rockford City R. Co. v. Blake, 
173 Ill. 354, 50 NE 1070, 64 AmSR 
122; O’Donnell v. Riter-Conley Mfg. 
Co., 124 Tll. A. 544; Fielders v. North 
Jersey St. R. Co. 68 N. J. L. 343, 
oat 54 A 822, 59 LRA 455, 96 AmSR 
°° « 

“Nor does there seem to be any 
distinction between a valid statute 
and a valid ordinance, in respect to 
the binding force of a duty created 
thereby. A lawful municipal ordi- 
nance is an exercise of the delegated 
power of legislation, and is the law 
of the place.” Fielders v. North Jer- 
sey St. R. Co., supra. 

Powers of municipality: 

Generally see Municipal Corporations 

§§ 128 et seq, 200 et seq. 
Particular powers see Municipal Cor- 

porations §§ 327-601. 

22, Ala.—Hill v. Condon, 14 Ala. 
A. 332, 70 S 208. 

Cal. -_Crage v. Los Angeles Trust 
Co., 154 Cal. 663, 98 P 1063, 16 Ann 
Cas 1061. 

Ill.— Wistafka v. Grotowski, 205 Ill. 
A. 529. But’see infra note 29 

Ind.—Union Tract. Co. v. Muncie, 
80 Ind. A. 260, 183 NE 160. 

La.—Dill v. ‘Colley, 3 La. A...305. 

.Mass.—Salisbury v. Herchenroder, 
106 Mass. 458, 8 AmR 364. 

Minn.—Osborne v. McMasters, 40 


NEGLIGENCE 
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applied to ordinances on various subjects, includ- 
ing: The speed of automobiles;?*? dumping cinders 
on public streets;?4 the filling or inclosing of ex- 
cavations;”° the storing of explosives;?° the muz- 
zling of dogs;?7 and leaving horses unattended and 
unfastened on streets.?® 
ever, it has been said that the power of a municipal- 
ity does not extend to determining when or under 


On the other hand, how- 


what circumstances a person shall be guilty of neg- 


gence. 


rule has been 


Minn. 103, 41 NW 543, 12 AmSR 698. 
Mo.—Varley v. Columbia Taxicab 
Co., 240 SW 218; Lenz v.- Seibert, 

(A) 259 SW 829. 
Creighton, 100 


Nebr.—Hoopes . v. 
Nebr. 510, 160 NW 742, LRA1917C 


1146, AnnCasl1917E 847. 


N. J.—Fielders v. North Jersey St. 
R.. Co., 68 N. J. Li. 343, 53 A 404, 
Hee 822, 59 LRA 455, 96 AmSR 
552 


N. Y.—Perry v. Rochester Lime 
Co.,, 219 N. Y. 60,113 (NE) 529, LRA 
1917B 1058. But see infra note 29. 

N. C.—Cherry v. Atlantic Coast 
Line R. Co., 186 N. C. 263, 119 SE 361; 


Newton v. Texas Co., 180 N. C. 561, 
105 SE 433. 
Tenn.—Williams v. Black, 147 


Tenn. 331, 247 SW 95. 

Tex.—Franklin v. Houston Blectric 
Co., (Civ. A.) 286 SW 578. 

Va.—Lavenstein v. Maile, 146 Va. 
789, 182 SE 844. 

Ont.—Patterson v. Fanning, 2 Ont. 
L. 462 [dism app 1 Ont. L. 412]. 

23. - Dill v. Colley, 3 La. A. 895; 
Varley v. Columbia Taxicab Co., 
(Mo.) 240 SW 218. 

Speed of automobiles generally see 


Motor Vehicles §§ 35-438, 634-645, 
695-699, 1067. 
24. Stultz v. Thomas, 182 N. C. 


470, 109 SE 361. 

Regulation of streets generally see 
Municipal Corporations §§ 302, 3677— 
3701. 

25. Butz v. Cavanaugh, 137 Mo. 
503, 38 SW 1104, 59 AmSR 504. 

26. Perry v. Rochester Lime Co., 
219 N. Y. 60, 113 NE 529, LRA1917B 
1058. 

Storage of explosives generally see 
Explosives §§ 5—11; Municipal Corpo- 


rations § 434. 

27. Wistafka v. Grotowski, 205 
Ill. A. 529; Behrle v. Hust, 199 Ill. 
A. 437. 

Muzzling of dogs generally see 
Municipal Corporations § 339. 

28. Fisher v. Charles Levy Circu- 
lating Co., 182 Ill. A. 393. 

Leaving horses on streets see 
Highways § 428; Municipal Corpora- 
tions § 3911; Street Railroads [36 
Cyc 1542]. 

29. Rockford City R. Co. v. Blake, 
173 Till) 354, 50 NE 1070, 64 AmSR 
122; Moore Vv. Gadsden, 93 N. Det P 
17. 
“The ordinance of the city is a 
police regulation, but is not of itself 
sufficient to give a cause of action 
to a party injured by an act in.vio- 
lation of its terms.” Moore v. Gads- 
den, supra (ordinance requiring re- 
moval of ice and snow from _ side- 


walk). To same effect Harkin v. 
Crumbie, 14 Misc. 439, 35 NYS 1027. 
30. U. S.—Armour v. Wanamaker, 
202 Fed. 423, 120 CCA 529. 
Cal.—Henderson vy. Northam, 176 
Cal. 4938, 168 P 1044. 
Ill.—Lorette v. Director Gen. of 
Railroads, 306 Ill. 348, 137 NE 811. 
Me.—Kimball v. Davis, 117 Me. 187, 
103 A 154; Carrigan v. Stillwell, 97 
Me. 247, 54 A 389, 61 LRA 163. 
Mass.—Nugent vy. Boston Cons. 
Gas. Co., 238 Mass. 221, 130 NE 488; 
Gearing v. Berkson, 223 Mass. 257, 


ligence upon which there may be predicated a re- 
covery of damages by a person injured.”® 

[§ 101] 2. Violation as Some Evidence of Negli- 
It is well established that violation of a 
statute®® prescribing a duty for the protection and 
safety of persons or property, or of a municipal 


111 NE 785, LRA1916D 1006; Berdos 
v. Tremont, etc., Mills,’ 209 Mass. 489, 
95 NE 876, AnnCas1912B 197; Lane 
v. Atlantic ‘Works, 111 Mass. 136. 

Mich.—Zoltovski v. Gzella, 159 
Mich. 620, 124 NW 527, 134 AmSR 
752, 26 LRANS 435, 


Minn.—Oddie v. Mendenhall, 84 
Minn. 58, 86 NW 881. 

Nebr.—Stevens v. Luther, 105 
Nebr. 184, 180 .NW 87; Hoopes v. 
Creighton, 100 Nebr. 510, 160 NW 
742, LRA1917C 1146, AnnCas1917E 


847; Wallenburg v. Missouri Pac: or: 


Co., 86 Nebr, 642, 126 NW 289, 37 
LRANS 135. 
N. J.—New Jersey Fidelity, etc., 


Ins. Co. v. Lehigh Valley R. Co., 92 
N. J. L. 467, 105 A 206 [certiorari 
den 249 U. S. 600-mem, 39 SCt 258 
mem, 63 L. ed. 796 mem]; Halpin v. 
Tillou, (Sup.) 126 A 665. 

N. Y.—McRickard v. Flint, 114 N. 
Y. 222, 21° NH -153” [aff 13 Daly.-541, 
1 NYSt 608]; Knupfle v. Knicker- 
bocker Ice Co., 84 N. Y. 488; Briggs 
v.’ New York Cent., etce., R..Co., 72 
N. Y. 26; Massoth v. Delaware, etc., 
Canal Co., 64 N. Y. 524; McGrath v. 
New York Cent., etc., R. Co., 63 N. Y. 
522; Jetter v. New York, etc., R. Co., 


2 Abb. Dec. 458, 2 Keyes 154; Ur- 
sprung -v. Winter Garden Co., 183 
App. Div. 718, 169 NYS 738; Fox 


Constr. Co., Ine. v. Dailey’s Towing 
Line, 180 App. Div. 5938, 167 NYS 
921; Gelder v. International Ore 
Treating Co., 150 App. Div. 184, 134 
NYS 782; Shields v. Pugh, 122 App. 
Div. 586, 107 NYS 604; McCambly v. 
Staten Island Midland R. Co., 32 App. 
Div. 346, 52 NYS 849; Koster  v. 
Noonan, 8 Daly 231; Devlin v. Gal- 
lagher, 6 Daly 494; Beisegel v. New 
York Cent. R. Co., 14 AbbPrNS 29. 
Pa.—Drake v. Fenton, 237 Pa. 8, 85 
A 14, AnnCas1914B 517 (“at least 
evidence of negligence’’). 
Man.—Bears v. Central Garage Co., 
22 Man. 292, 3 DomLR 3887, 21 West 
LR 252, 2 WestWkly 283. 
Ont.—Fowell v. Grafton, 20 Ont. 
L. 639, 1 OntWN 647, 15 OntWR 790 


‘[app dism 22 Ont. L. 550, 2 OntWN 


460, 17 OntWR 949]. 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 6,. 2 
WestWkly 902. 

“When the Legislature by law re- 
quires the performance of acts by 
individuals in the protection of other 
members of the community, unless 
such acts were unreasonable, a fail- 
ure to perform same will be regarded 
as evidence of negligence. The re- 
quirements in the ordinance above 
quoted are reasonable and proper. In 
the case before me the failure to 
comply with the requirements of the 
ordinance above quoted is undoubt- 
edly some evidence of negligence on 
the part of the defendant.’’ Koffler 
vy. American R. Express Co., 126 Misc. 
838, 840, 214 NYS 787. 

[al “Violation of a criminal stat- 
ute is evidence of negligence on the 
part of the violator, as to all conse- 


quences that the statute was in- 


tended to prevent.’”” Bourne v. Whit-. 
man, 209 Mass. 155, 166, 95 NE 404, 
35 LRANS 701. 
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ordinance having a like purpose,*! is evidence of 
negligence,*” sufficient to require that the question 
of negligence be submitted to the jury*® and suffi- 
cient to sustain a finding that the particular act or 
omission involving such breach of duty was negli- 
Among the numerous enactments to which 


gent.°* 


NEGLIGENCE 


relating to: The 


leaving horses 


this rule has been applied are statutes or ordinances 


. 81. U. S—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 


ed. 485. 
Ark.—Temple v. Walker, 127 Ark. 
279, 192 SW 200; Pankey v. Little 
117 Ark: ) 337,174 


Rock -R., ete.;) Co; 
Sw 1170; Bain v. Ft, Smith Light, 
125,.172 SW 843, 


etc., Co., 116 Ark, 
LRA1915D 1021. 

Ill.—Siddall v. Jansen, 168 Ill. 43, 
48 NE 191, 39 LRA 112; Dallemand 
v. Saalfeldt, 73 Ill. A. 151 [aff 175 
Tll. 310, 51 NE 645, 67 AmSR 214, 48 
LRA 753]. 

Me.—Kimball v. Davis, 117 Me. 187, 
103 A 154. 

Mass.—Field v. Bowdy, 199 Mass. 
568, 85 NE 884, 19 LRANS 236. 

Mich.—Rotter v. Detroit United R. 
Co., 205 Mich. 212, 171°) NW 514; 
Westover v. Grand Rapids R. Co., 180 
Mich. 373, 147 NW 6380; Scott v. Dow, 
162 Mich. 636, 127 NW 712. 


Minn.—Oddie v. Mendenhall, 84 
Minn. 58, 86 NW 881. 
Nebr.—Riley v. Missouri Pac. R. 


Co., 69 Nebr. 82, 95 NW_ 20. 

N. J.—Kolankiewiz v. Burke, 91 N. 
J. L, 567, 103 A 249. 

N. Y¥.—Fulker v. Ziegele Brewing 
Co., 201 N. Y. 40, 98 NE 1112,-Ann 
Casi912A 793; Donnelly v. Rochester, 
166 N. Y. 315, 59 NE 989; Knupfle v. 
Knickerbocker Ice Co., 84 N. Y. 488 
[rev 23 Hun 159]; Rochester v. Mont- 
gomery, 72. N. Y. 65 [aff 9 Hun 398]; 
Briggs v. New York Cent., etc. R. 
Co., 72 .N. Y.. 26; .Massoth v.. Dela- 
ware, etc., Canal-Co., 64 N. Y. 524; 
Mabs v. Park, 200 App. Div. 75, 192 
NYS 664; Ursprung v. Winter Garden 
Co., 183 App. Div. 718, 169 NYS 738; 
Fox Constr. Co., Inc. v. Dailey’s Tow- 
ing Line, 180 App. Div. 593, 167 NYS 
921; Shields v. Pugh, 122 App. Div. 586, 
107 NYS 604; Macauley v. Schneider, 
9 App. Div. 279, 41 NYS 5619; Jacoby 
v. Browning, 105 Misc. 312,173 NYS 7. 

N. C.—Davis v. Durham Tract. Co., 
141 N., GC) 134, 53 SH 617. 

Okl.—Ponca City v. Reed, 115 Okl. 
166, 242 P 164. 

Pa.—Fane v. Philadelphia Rapid 
Transit. Co., 228 Pa, 474, 17 A, 806; 
Ubelmann y. American Ice Co., 209 
Pa. B98, D8 Ay 849. 

_ Man.—Bears v. Central Garage Co., 
22 Man. .292, 3 DomLR 387, 21 West 
LR 252,.2 WestWkly 283. 

[a] Bule the same as to statutes 
and ordinances.—‘‘We are unable to 
see any good ground for a distinc- 
tion between a state statute and a 
city ordinance in this respect. The 
statute imposes a duty upon all cit- 
izens of the state, and is a rule of 
conduct prescribed for them. An. 
ordinance of a city is likewise a rule 
of conduct for every person within 
its corporate limits, and every per- 
son is aS much bound to obey and 
observe a reasonable law laid down 
by the city council as one laid down 
by the legislature.” Dorrance v. 
Omaha, etc., St. R. Co., 105 Nebr. 196, 
199, 180 NW 90. / 

{b] That’ an ordinance provides 
an unlawful penalty for violation of 
its provisions does not render it in- 
valid as a rule of conduct or preclude 
its consideration as evidence on an 
issue of negligence, Ponca City v. 
Reed, 115 Okl. 166,'242 P 164. 

32. Jones v. Co-operative Assoc. 
of America, 109 Me. 448, 450, 84 A 
985, LRA1915E 745 (“competent but 
not conclusive evidence’). And see 
cases supra notes 30, 31; and infra 
this note. 4 

[a] General enactment ‘as to de- 
gree of care.—Where a statute or 


ordinance is of a general character, 


iGo, 


defining the degree of care which one 
shall exercise in his calling or occu- 
pation, failure to use such care is 
evidence, more or less conclusive, aS 
to negligence with respect to every- 
one, Di Caprio v. New York Cent. R. 
Co,, 231 N. Y. 94, 1381 NE 746, 16 ALR 
940; Amberg v. Kinley, 214 N. Y. 531, 
108 NE 830, LRA1915E 519. 

[b] Connection between violation 
of law and negligent act.—(1) A 
breach or neglect of duty imposed by 
statute or ordinance is evidence of 
negligence only if there is a logical 


connection between such breach or 


neglect of duty and the act or omis- 
sion claimed to have caused the in- 
jury for which a recovery is sought. 
Corbett v. Scott, 243 N. Y. 66, 152 NE 
467, 46 ALR 1064; Brown v. Shyne, 
242 N. Y. 176, 151 NE 197, 44 ALR 
1407. (2) Thus, in an action for mal- 
practice by. a chiropractor, defend- 
ant’s failure to procure a license to 
practice as required by law will not 
of itself afford a basis for an infer- 
ence that he did not exercise the care 
and skill which would have been ex- 
ercised by a qualified practitioner and 
that such lack of care and_ skill 
caused the injury. Brown v. Shyne, 
supra. 

33. U. S.—Hayes y. Michigan Cent. 
RCo; 2114 Ui Six241, r41SCt1869,,38) L; 
ed. 410; Armour vy. Wanamaker, 202 
Fed. 423, 120 CCA 529. 

Cal.—Johnson v. Thomas, 5 Cal. 
Unrep. Cas, 256, 48 P 578. 

Ill.— Siddall v, Jansen, 168 Ill. 43, 
48 NE 191, 39 PRA 112; Dallemand v. 
Saalfeldt, 73: Ill. A. 151 [aff 175 I. 
310, 51 NE 645, 67 AmSR 214, 48 LRA 
753]; Lind v. Beck, 37 Ill. A. 430. 

Ind.—St. Louis, ete, R. Co. Vv. 
Mathias, 50 Ind, 65. 

Iowa.—Eaton y. Cripps, 
176, 62 NW 687. 

Me.—Jackson vy. Castle, 82 Me. 579, 
20 A 237. 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE. 876, Ann 
Cas1912B 797; Meservey v. Lockett, 
161 Mass. 332, 37 NE 310; Hanlon v. 
South Boston Horse R, Co., 129 Mass. 
310; Hall v. Ripley, 119 Mass. 135; 
Lane. y. Atlantic Works, 111 Mass. 
136; Wright v. Malden, ete, R. Co., 4 
Allen 283. 

Mich.—F later v. Fey, 70 Mich. 644, 
38 NW 656; Cook vy. Johnston, 58 
Mich. 437, 25 NW 3888, 55 AmR 703. 

Minn.—Faber v. St. Paul, ete. R. 
Co., 29 Minn, 465, 18 NW 902. 
wgenaer Re nditen v. Lynn, 52 Mo, A. 

N. H.—Clark +v. Boston, etc., R. Co., 
64 N. H., 323, 10.A. 676. ‘ 

N. ¥.—McRickard v. Flint, 114 N. 
Y. 226, 21 NE 158: Knupfle v. Knick- 
erbocker. Ice Co., 84 N. Y. 488; Was- 
mer v. Delaware, etc., R. Co., 80 N. Y. 
212, 36 AmR 608; Rochester v. Mont- 
gomery, 72 N. Y. 65; Massoth v. Dela- 
ware, ete., Canal Co., 64 N. Y..524; 
McGrath y. New York Cent., etc., R. 
Co., 68 N. Y. 522; Bornstein v. Faden, 
149 App. Div. 37, 188 NYS 608 [aff 
208 N. Y. 605 mem, 102 NE 1099 
mem]; Racine v. Morris, 136 App. 
Div. 467, 121 NYS 146 [aff 201 N. Y. 
240, 94 NE 864]; Weiss v. Jenkins, 
39 App. Div. 567, 57 NYS 708; Mc- 
Cambley v. Staten Island Midland R. 
82 App. Div. 346, 52 NYS 849; 
Grinnell v. Taylor, 85 Hun 85, 32 NYS 
684 [aff 155 N. Y.,653 mem, 49 NE 
1097 mem]; Rainey v. New York, etc., 
R. Co., 68. Hun 495, 28 NYS 80. 

Oh.—Davis v. Guarnieri, 45 Oh, St. 
470, 15 NE 350, 4 AmSR 548; Meek v. 
Pennsylvania R. Co., 38 Oh. St. 6382, 

Or.—Beck vy. Portland, etc., R. Co., 
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vehicles;?8 the racing of horses in the streets; 


[§ 102 


speed of railroad trains*> or street 


cars;°° the law of the road;*7 the operation of motor 


-39 


unattended and unfastened in 


streets;#° signals to be given by railroad trains 
approaching crossings ;*7 


fire escapes on_ build- 


2D: OF. 532; toe Pel oes 

Pa.—McNerney y. Reading, 150 Pa. 
611,’ 25: Anh 7: 

Utah.—Jeffs v. Rio'Grande Western 
RiCo.,1 9° Utah-3 74, 3b bp 00. 

Wis.—Mittelstadt v. Morrison, 76 
Wis. 265, 44 NW 11038. 

Eng.—Williams vy. Great Western 
RR! Coy, AIRS xen: 
giOnt hands enelte vy. Gouin, 6 Ont. 

oo. 

34. Mass.—Hanlon v. South Bos- 
ton Horse R. Co., 129 Mass. 310. | 

Nebr.—Hoopes v. Creighton, 100 
Nebr. 510, 160 NW. 742, LRA1917C 
1146, AnnCas1917E 847. 

N. H.—Clark v. Boston, ete., R. Co., 
64 N. H. 323, 10 A 676. 

N, Y.—McGrath v. New York Cent., 
etce., R. Co, 63 N. Y. 522;.Mabs- v. 
Park, 200 App. Div. 75, 192 NYS 664; 
Racine v. Morris, 136 App. Div. 467, 
121. NYS 146 [aff 201 N. Y. 240, 94 
NE 864]; Shields v. Pugh, 122 App. 
Div. 586, 107 NYS 604; Weiss v. 
Jenkins, 39 App. Div. 567, 57 NYS 
708; McCambley vy. Staten Island 
Midland R. Co., 32 App. Div. 346, 52 
NYS 849; Devlin v. Gallagher, 6 Daly 
494; Dwyer v. McLaughlin, 31 Misc. 
510, 64 NYS 380 [rev 27 Misc. 187, 57 
NYS 220]; Beisegel v. New York 
Cent. R. Co., 14 AbbPrNS 29. 

Pa.—Connor v. Electric Tract. Co., 
173 Pa. 602, 34 A 2388. 

35. Grand Trunk R. Co. v. Ives, 
144 U. S. 408, 12 SCt 679, 36 L. ed. 
485; Massoth v, Delaware, etc., Canal 
Co., 64 N. Y. 524, 

Speed of railroad trains generally 
see Railroads [33 Cye 668, 735, 791— 
793, 861, 971-977]. 

36. Dorrance v. Omaha, etce., St. 
R. Co,., 105 Nebr. 196, 180 NW 90; 
Jetter v. New York, eté., R. Co., 2 
Abb. Dec. (N. Y.) 458, 2 Keyes 154 
[overr Brown v. Buffalo, etc., R. Co., 
22. N.Y. 191]; Davis v. Durham 
Tract. Co., 141 N. G@. 134, 53. SE>617. 

Speed of street cars generally see 
Street Railroads [386 Cyc 1458, 1478— 
1482, 1512). 

37. Neal vy. Rendall, 98 Me. 69, 56 
A 209, 68 LRA 668. 

Law of the road generally see 
Highways §§ 413-420; Municipal Cor- 
porations §§ 3899-3906, 3928; Motor 
Vehicles §§ 604-610. 

38. Zoltovski v. Gzella, 159 Mich. 
620, 124 NW 527, 184 AmSR 752, 26 
LRANS 435; Dorrance vy. Omaha, etc., 
St. R. Co., 105 Nebr. 196, 180 NW 90; 
Stevens vy. Luther, 105 Nebr. 184, 180 
NW 87; Doyon v. Massoline Motor 
Car Co., 98 N.. Ji L540) 120 An204% 
Kolankiewiz v. Burke, 91 N. J. L. 567, 
103 A. 249; Halpin: v. Tillou,” (Nifd: 
Sup.) 126 A 665; Mabs v. Park, 200 
App. Div. 75, 192 NYS 664. 

Operation of motor vehicles gen- 
erally see Motor Vehicles § 581-1165. 

39. Hanrahan vy. Cochran, 12 App. 
Div. 95, 42 NYS 1081. 

Racing in streets generally see 
Highways § 424; Municipal Corpora- 
tions § 3821. 

40. Knupfle vy. Knickerbocker Ice 
COs SEINE 
Koffler v. American -R. Express Co., 
126 Misc, 838, 214 NYS 787. 

Leaving horses in streets see 
Highways § 428; Municipal Corpora- 
tions § 3911; Street Railroads [36 
Cyc 1542]. 

41. Chicago, ete., R. Co. v. Met- 
calf, 44 Nebr. 848, 68 NW 51, 28 LRA 
824; Union Pac. R. Co. v. Rassmussen, 
25 Nebr. 810, 41 NW 778, 13 AmSR 
527; Omaha, etc., R: Co. v. O’Don- 
nell, 22 Nebr. 475, 35 NW 235. 

Signals on approaching crossing 
see Railroads [33 Cyc 665, 956-970]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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res 


~ §§ 101-102] 


ings;*? the protection of floor openings in build- 
ings;** the lighting of public halls in tenement 
houses ;** the height of railings on the sides of cellar- 
ways or openings, platforms, or approaches to build- 
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prima facie case of negligence is established by 
showing that the act or omission complained of 
involved a violation of a statute®> or municipal ordi- 
nance,’® and it has been said that such violation 


ings;*° the safeguarding of excavations;** maintain- | is ‘‘merely’’ prima facie evidence of negligence.®? 


ing sheds over sidewalks during 


tions;**7 the removal of ice and snow from side- 
walks ;** the employment of children;*® the age of 
elevator operators ;°° the mode of erecting and main- 
taining stovepipes;*! and the muzzling of dogs.5? It 
has been considered, however, that the evidence of 
negligence which is afforded by a violation of a stat- 
ute 1s subject to be overcome by evidence that there 
was in fact no negligence in the particular case,°* 
and the view has been asserted that violation of a 
municipal ordinance is not even admissible as evi- 


dence of negligence.®# 


[§ 102] 3: Violation as Prima Facie Evidence of 
It is very generally considered that a 


Negligence. 
42. Hoopes v. Creighton, 100 Nebr. 


510, 160 NW 742, LRA1917C 1146, Ann, 


Casil917E 847, 

Fire escapes generally see Land- 
lord and Tenant § 904; Master and 
Servant §§ 472, 473. 

43. McRickard v. Flint, 114 N. Y. 
222, 2140NE 1538. [aff 13 Daly 541,° 4 


-NYSt 608]. 


Building regulations generally see 
Municipal Corporations §§ 357-360. 

44. Bornstein v. Faden, 149 App. 
Div. 37, 133 NYS 608 [aff 208 N. Y. 
605 mem, 102 NE 1099 mem]; Faer- 
ber v. Nine Hundred and Sixty-Nine 
Park Ave. Co., 83 Misc, 645,146 NYS 
783; Lichtman v. Rose, 110 NYS 935. 

Tenement house regulations gen- 
erally see Municipal Corporations §§ 
357-360. 

45. Donnelly v. Rochester, 166 N. 
Y= 315,59 NE 989. iH 

Building regulations generally see 
Municipal Corporations §§ 357-360. 

46. Bergen v. Morton Amusement 
Co., 95 Misc. 647, 159 NYS 935 [aff 
178 App. Div. 400, 165 NYS 348 (aff 226 
N. Y. 665 mem, 123 NE 855 mem)]. 

47. Shields v. Pugh, 122 App Div. 
586, 107 NYS 604. 3 

Protection of sidewalk during 
building operations generally see Mu- 
nicipal Corporations § 1873. 

48. Moore v. Gadsden, 93 N. Y. 12. 

Removal of ice and snow from 
sidewalks generally see Municipal 
Corporations §§ 1800-1806, 1841, 1869, 
3707. 

49. Lee v. Sterling Silk Mfg. Co., 
115 App. Div. 589,.101 NYS 78, 19 
NyAnnCas 207 [rev 47 Misc. 182, 93 
NYS. 560]. 

Employment of children generally 
see Infants § 16; Master and Servant 

38. 

50. Nelson v. Burnham, etc., Co., 
114 Me. 213, 95 A 1029; Jones v. Co- 
operative Assoc. of America, 109 Me. 
448, 84 A 985, LRA1915E 745. 

Age of elevator operators generally 
see Master and Servant § 634. 

51. Briggs v. New York Cent., etc., 
BR. -GOr, hye de Yin ci6e 

52. Deane v. Stegherr, 160 NYS 
1113. 

Muzzling of dogs generally see Mu- 
nicipal Corporations § 339. 

53. Austin v. Rochester Folding 

Box Co., 111 Misc. 292, 181 NYS 275 
[rev on other grounds 194 App. Div. 
952 mem, 185 NYS 108]. 
- [a] Operation of an automobile by 
an unlicensed person, although the 
statute requires operators to -.be 
licensed, has a bearing upon the ex- 
ercise of proper care in the opera- 
tion of the car, but may be overcome 
by evidence showing that the oper- 
ator was thoroughly competent and 
was in fact not negligent. Austin v. 
Rochester Folding Box Co., 111 Misc. 
292, 181. NYS 275 [rev. on other 
grounds 194 App. Div. 952 mem, 185 
NYS 108]. 

54. Ford v. Paducah City R. Co., 
124 Ky. 488, 494, 99 SW 355, 30 KyL 


building opera- | Among statutes 


the openings 


or ordinances violation of which 


has been regarded as affording prima facie evidence 
of negligence are ‘enactments relating to: The insu- 
lation®® or protection®® of electric wires; the mode 
of stringing telegraph wires;®° the protection of 
floor openings in buildings;* the safeguarding of 
of cellars, vaults, 
streets ;°* the sale of firearms to minors;® the law 
of the road;°* the speed of vehicles on the streets;** 
lights on motor vehicles at night;°° the operation of 
motor. vehicles by licensed chauffeurs or operators 


ete., into the 


only ;° speed of railroad trains;®* the fencing of 


644, 124 AmSR 412, 8 LRANS 1093. 

“The violation of a city ordinance 
is no more evidence of negligence 
than obedience to its provisions 
would be evidence of due care.” Ford 
vy. Paducah City R. Co., supra. 

[a] Ordinances relating to speed 
are within the rule. Ford v. Paducah 
City R..Co., 124 Ky. 488, 99 SW 385, 
30 KyL. 644, 124 AmSR 412, 8 LRANS 
1093 (street cars); Louisville, etc. R. 
Co, v. Dalton, 102 Ky. 290, 48 SW 431 
(railroad trains). 

55. Del.—Giles v. Diamond State 
Iron Co., 12 Del. 453, 8 A 368 [aff 12 
Del. 557, 11 A189]. 

Ga.—Augusta, ete, R. Co. v. Mc- 
Elmurry, 24 Ga. ‘ 

Ill.—U. S. Brewing Co. v. Stolten- 
berg, 211 Ill. 531, 71 Nw 1081; True, 
etc., Co. v. Woda, 201 Ill, 515, 66 NE 
369 [aff 104 Ill. A. 15]; Illinois Cent. 
R. Co, v. Gillis, 68 Ill. 317; Galena, 
ete., R. Co. v. Loomis, 13 Ill. 548, 56 
AmD 471; Edwall v. Chicago, etc., R. 
Co., 208 Till. A. 489; U. S. Brewing Co. 
v. Stoltenberg, 113 Ill. A. 435 [aff 211 
Ill. 5381, 71 NE 1081); Maxwell v. 
Durkin, 86 Ill, A. 257 [aff 185 Ill. 546, 
57 NE 433]. 

Md.—Kelly v. Huber Baking Co., 
145 Md, 321, 125 A 782. 

N. Y.—McRickard v. Flint, 114 N. 
Y, 222, 21 NE 153 [aff 13°Daly. 541, 
1 NYSt 608]; Racine v. Morris, 136 
App. Div. 467,121 NYS 146 [aff 201 
N. Y. 240, 94 NE 864]; Acton v. Reed, 
104 App. Div. 507, 98 NYS 911; Dev- 
lin v. Gallagher, 6 Daly 494. 

Porto Rico.—Maldonado v. Hamil- 
ton, 32 Porto Rico 208. 

Ont.—Fahey v. Jephcott, 2 Ont. L. 
449, 1 BRC 616 [allowing app 1 Ont. 
L. 18, and overr Roberts v. Taylor, 
of, Ont. 107. 

56. Ark.—Southwestern Tel., etc., 
Co. v. Myane, 86 Ark, 548,111 SW 987. 

Tll.—Conrad y. Springfield Cons. R. 
Co., 240 Ill. 12, 88 NE 180, 130 AmSR 
251; Commonwealth Blectric Co. v. 
Rose, 214 Ill. 545, 73 NE 780; U.S. 
Brewing Co. v. Stoltenberg, 211 Ill. 
531, 71 NE 1081; Hartnett v. Boston 
Store, 185 Ill. A. 332 [aff 265 111,331, 
106 NE 887, LRAI1915C 460]. 

N, Y¥.—Flynt v. Rightmeyer, 107 
Misc. 692, 177 NYS 842. 

N. C.—Mitchell v. Raleigh Electric 
Co., 129 N. C, 166, 39, NE) 801, 85 
AmSR 735, 55 LRA 398. 

N. D.—Steinke v. Halvorson, 46 N. 
D. 10, 178 NW. 964. 

57. Curran v. Chicago, etc., R. Co., 
289 Ill. 111, 124 NE 3380 (ordinance). 

58. Mitchell v. Raleigh Electric’ 
Co, LAS ONS Ce 66.) 89 Si 80 SG 
AmSR 735, 55 LRA 398. 

Insulation: of electric wires gen- 
erally see Electricity § 355. 

59. Conrad v. Springfield Cons. R. 
Co., 240 Ill. 12, 88 NE 180, 130 AmSR 
251;. Commonwealth WHlectriec Co, vy. 
Rose, 214 fll. 545, 73 NE 780. 

Protection of electric wires gen- 
erally see Electricity § 44. 

60. Southwestern Tel., etc., Co. v. 


railroad tracks;®® the equipment of street cars with 
fenders ;“° and the kindling of fires on the streets.” 


Myane, 86 Ark. 548, 111 SW 987. 

Mode of stringing telegraph wires 
generally see Hlectricity § 44; Tele- 
graphs and Telephones [37 Cyc 1638]. 

61. McRickard y. Flint, 114 N. Y. 
222, 21 NE 153 [aff 18 Daly 541, 1 
NYSt 608]. 

Building regulations generally see 
Municipal Corporations §§ 357-360. 

62. Steinke v. Halvorson, 46 N. D. 
10, 178 NW 964. 

Building, regulations generally see 
Municipal Corporations §§ 357-360. 

63. Hartnett v. Boston Store, 185 
Tll. A. 332 [aff 265 Ill. 331, 106 NE 
837, LRAI1915C 460]. 

Sale of firearms to minors generally 
see Weapons [40 Cyc 853, 872, 8731]. 

64 Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; McBHlhinney v. 
Knittle, 199 Iowa 278, 201 NW 586 
{[foll Herdman vy. Zwart, 167 Iowa 
500, 149 NW 631]; Kelly v. Huber 
Baking Co., 145 Md. 321, 125 A 782. 

aw of the road generally see 
Highways §§ 413-420; Municipal Cor- 
porations §§ 3899-3906, 3923; Motor 
Vehicles §§ 604-610. so 

65. Guthmann Transf. Co. v. Mc- 
Guire, 138 Ill. A.,162 [aff 234 Ill, 125, 
84 NE 723]. 

Speed of vehicles on streets gen- 
erally see Highways § 424; Motor 
Vehicles §§ 35-43, 634-645, 695-699, 
1067; Municipal Corporations §§ 3879, 
3882, 3908. ; 

66. Giminski v. Irving, 210 App. 
Div, 3438, 206 NYS 119. 

Lights on motor vehicles generally 
see Motor Vehicles §§ 508, 524, 556, 
597-599, 626, 698, 7438-748, 758. 

67. Austin v. Rochester Folding 
Box Co., 111 Mise. 292) 181. NYS .275 
[rev on other grounds 194 App. Div. 
952 mem, 185 NYS 108]; Maldonado 
v. Hamilton, 32 Porto Rico 208, 219. 

“Just as the mere possession of a 
license for driving automobiles does 
not give immunity to one who 
causes damages in an accident, so the 
contrary fact, or the lack of.a license, 
does not of itself imply negligence 
but rather prima facie negligence 
Subject to be controverted by evi- 
dence.” Maldonado v. Hamilton, 
supra. 

Licensing of motor vehicle oper- 
ators or chauffeurs generally see 
Motor Vehicles §§ 210-237. 

68. Hidem v. Chicago, ete., R. Co., 
158 Ill. A..82; Cook yv. Chicago, etc., 
R.isGone b53d* Tk As 25962 

Speed of railroad trains generally 
see Railroads [383 Cyc 668, 735, 791— 
793, 861, 971-977]. . 

69. Curran v. Chicago, ete., R. Co., 
289 Ill. 111, 124 NE 330. 

Fencing of railroad tracks gen- 
erally see Railroads [88 Cyc 676, 
1170-1204]. 

70. Chicago, etc., R. Co. v. Free- 
man, 125 111; A, 318. 

Safety devices on street railroad 
cars generally see Street Railroads 
[36 Cye 1476]. 

71. Grayhek v. Stern, 154 Til. A. 385. 
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It is within the power of the legislature to provide 


that specified acts or omissions 
‘prima facie proof of negligence,” 


sions are frequently found in statutes,’ under 
which, of course, proof of the acts or omissions 
complained of has the evidentiary value so pro- 


vided.*# 


[§ 103] 4. Violation as Negligence Per Se—a. 


72. Paiva v. California Door Co., 
75 ‘Cal! ‘A. 323, 242 P 887: 


73. See statutory provisions. 

74, Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982. 

75. So said in Terry Dairy Co. v. 


Nalley, 146 Ark. 448, 225 SW 887, 12 
ALR 1208; Ashley v. Kanawha Valley 
Tract. Co., 60 W. Va. 306, 55 SE 1016, 
9 AnnCas 836. See Fogelsong Vv. 
Peoria R. Terminal Co., 203 Ill. A. 
546, 550 [eit Cyc]. : 

76. Perry vy. Tonopah Min. Co., 13 
F. (2d) 865; Syneszewski v. Schmidt, 
153 Mich. 4388, 116 NW 1107; Osborne 
v. MecMasters, 40 Minn. 103, 41 NW 
543, 12 AmSR 698; Leidgen v. Jones, 
46 N. D. 410, 179 NW 714. 

77. Cal.—Seimers v. Hisen, 54 Cal. 
418. 

Del.—Wollaston vy. Stiltz, 31 Del. 
273, 114 A 198; Campbell v. Walker, 
25 Del. 41, 78 A 601. 

D, C.—Ewing v. Chase, 37 App. 53; 
Capital Tract. Co. v. Apple, 34 App. 
559 


Ind.—Diamond Block Coal Co. v. 
Cuthbertson, (A.) 67 NE 558. 

Iowa.—Girl v. U. S. Railroad Ad- 
ministration, 194 Iowa 1382, 189 NW 


834. 
Minn.—Schaar v. Conforth, 128 
Minn. 460, 151 NW 275. 
Mont.—Knott v. Pepper, 74 Mont. 


236,: 239 P £037. 

Okl.—Spencer v. Holt, 82 Okl. 280, 
282, 200 P 187 [quot Cye]. 

Tex.—Gainey v. International, etc., 
R. Co., (Civ. A.) 280 SW 852. 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 405, 198 NW 788, 36 ALR 
1156. 

“Violation’ of such statutes is a 
want of ordinary care, and _ negli- 
gence as a matter of law.” Hopkins 
v. Droppers, supra. 

[a] “When ‘a statute ... ex- 
pressly enjoins an act its omission is 
negligence as a matter of law.” Girl 
v. U. S. Railroad Administration, 194 
Iowa 1382, 1385, 189 NW 834. 

78. U. S.—Hover v. Denver, etc., 
R. Co., 17 F. (2d) 881; Steel -Car 
Forge Co. v. Chec, 184 Fed. 868, 107 
CCA 192; Texarkana, etc., R. Co. v. 


Parsons, 74 Fed. 408, 20 CCA 481;, 


St. Louis, etce., Packet Co. v. Keokuk, 
etc., Bridge Co., 31 Fed, 755. 

Ala.—Tarrance v. Chapman, 
Ala. 88, 71 S 707; Watts v. Mont- 
gomery Tract. Co., 175 Ala. 102, 57.8 
471; McElvane vy. Central of Georgia 
RCo, } 170! Ala, 525;':64°'S 489)" 34 
LRANS 715; Smith v. Central of 
Georgia R. Co., 165 Ala. 407, 51 S 792; 
re v. Condon, 14 Ala. A, 332, 70°S 
208. ; 

Ariz.—Young v. Campbell, 20 Ariz. 
Te IT! Pag? 

Ark.—Terry Dairy Co. v. Nalley, 
aa Ark, 448, 225 SW 887, .12 ALR 
1208. 

Cal.—Cragg v. Los Angeles Trust 
Co., 154 Cal. 6638, 98 P 10638, 16 Ann 
Cas 1061; Towne vy. Godeau, 70 Cal. 
A. 148, 232° P 1010; Figone v. Gusiti, 
43 Cal, A. 606, 185 P 694; Fenn v. 
Clark, 11 Cal. A. 79, 103 P 944. 

Colo.—Richardson v. Hl Paso Cons, 


Gold Min. Co., 51 Colo. 440, 118 P 982;° 


Platte, etc., Canal, etc., Co. v. Dowell, 
17 Colo. 376, 30 P 68. 

Conn.—Butler v. Hyperion Theatre 
Co., 100 Conn, 551, 124 A 220; Farrell 
v. Waterbury Horse R. Co., 60 Conn. 
239, 217 A°G75; 22 A 544, 

Del.—Brown v. Green, 29 Del. 449, 
100 A 475; Cecil v. Mundy, 28 Del. 
291, 92 A 850; Campbell v. Walker, 


NEGLIGENCE 


shall constitute 
and such provi- 


Statute—(1) Majority Rule. 
conclusive effect of violation of a statute on the 
question of negligence the decisions are not in ac- 
cord.?® The generally accepted view is that viola- 
tion of a statutory duty constitutes conclusive evi- 
dence of negligence,”® negligence as matter of law,’ 


[§§ 102-103 


With respect to the 


or negligence per se,’* for the reason that nonobserv- 


25° Del. 741," (8 “Al. 601s 
Hoffecker, 23 Del. 223, 79 A,920. 

Ga.—Elk Cotton Mills v. Grant, 140 
Ga. 727, 79 SE 836, 48 LRANS 656, 
Southern R. Co, v. Davis, 182 Ga. 812, 
65 SE 131; Southern Cotton Oil Co. v. 
Skipper, 125 Ga. 368, 54 SE 110; At- 
lanta, etc., R. Co. v. Hudson, 1238 Ga. 
108, 51 SE 29; Central R., etc., Co. Vv. 
Smith, 78 Ga. 694, 3 SE 397; Wilkin- 
son vy. Bray, 27 Ga. A. 277, 108 SE 
133. 

lll.—Partridge v. Eberstein, 225 
Ill. A. 209 [cit Luken vy. Lake Shore, 
etc., R. Co., 248 Ill. 377, 94 NE 176, 


196 | 


140 AmSR 220, 21 AnnCas 82]. _Con- 
tra Moyer v. Walden W. Shaw Livery 
Co., 205 Ill. A. 273; Sehnert v. Schip- 
per & Block, Inc., 193 Ill. A. 202, 206 
(“violation of statutory law is often 
said to be negligence per se’); 
Seghetti v. B. F. Berry Coal Co., 186 
Tll. A. 263, 266 [cit Cyc]. 
Ind.—Public Utilities Co. v. Han- 
Gort)’ 85° “Ind! 3254)" 1126) Neth, 
Cleveland, etc., R. Co. v. Tauer, 176 
Ind. 621, 96 NE 758, 760, 39 LRANS 
20° eit: Cye];. Unior Tract. Co," v- 
Wynkoop, (A.) 154 NE 40; Moran 
v. Poledor, 84 Ind, A. 266, 151 NE 140 
[foll Mogle v. Poledor, 84 Ind. A. 
710, 151 NE 142]; Union Tract. Co: v. 
Muncie, 80 Ind, A. 260, 133 NE 160. 
Iowa.—Hansen v. Kemmish, 201 
Towa 1008, 208 NW 277, 45 ALR 498; 
Carlson vy. Meusberger, 200 Iowa 65, 
204 NW 432; Faatz v. Sullivan, 199 
Iowa 875, 200 NW 321; Fisher v. 
Cedar Rapids, etc., R. Co., 177 Iowa 
406, 157 NW 860; Osborne v. Van 
Dyke, 113 Iowa 557, 85 NW 784, 54 
LRA 367; Mosgrove v. Zimbleman 
Coal Co., 110 Iowa 169, 81 NW 227. 
Kan.—Parman v. Lemmon, 119 
Kan. 323, 120 Kan. 370, 244 P 227, 44 
ALR 1500. 
Ky.—National Casket Co. v. Powar, 
137 Ky. 156, 125 SW 279. 
Mich.—Westover v. Grand Rapids 
R. Co., 180 Mich. 378, 147 NW 630. 
Minn.—Schaar v. Conforth, 128 
Minn. 460, 151 NW 275; Osborne v. 
McMasters, 40 Minn. 103, 41 NW 543, 
12 AmSR 698. See Dohm y. Cardozo, 
165 Minn. 198, 196, 206 NW 3877 
(“Some of the decisions refer to this 
liability [for violation of statute] as 
negligence per se. Upon any theory 
| it is recognized as a delinquency’’). 
Mo.—Prapuolenis v. Goebel Constr. 
| Co., 279 Mo. 358, 213 SW 792; Swigart 
v. Lusk, 196 Mo. A, 471, 192 SW 138; 


| Miles y. Central Coal, etc., Co., 172 
| Mo. A. 229, 157 SW 867. 
| Mont.—Knott v. Pepper, 74 Mont. 


| 236, 289 P 1037; Westlake v, Keating 
|Gold Min. Co., 48 Mont. 120, 136 P 
388; Conway v. Monidah Trust, 47 
Mont. 269, 132 P 26, LRA1915E 500. 

N. Y.—See cases infra this note. 

N. C.—Gillis v. Norfolk Transit 
Corp., 193 N.C. 346, 137 SE 153; Fry 
v. Southern Public Utilities Co., 183 
N. C. 281, 111 SE 354; Newton v. 
Texas Co., 180 N. C. 561, 105 SE 433; 
Ledbetter v. English, 166 N. C. 125, 
81 SE 1066; Rich vy. Asheville Elec- 
tric Co., 152 N. GC) '689, 68 SH 232,30 
LRANS 428. 

N. D.—Morrison v. Lee, 22 N. D. 
251, 188 NW 548, 550, 38 LRANS 412 
feit. Cyel; 

Oh.—Kuhn v. Cincinnati Tract. Co., 
109 Oh. St. 2638, 142 NE 370; Schell 
v. DuBois, 94 Oh, St. 93, 113 NE 664, 
LRA1917A 710 [aff 25 Oh, Cir. Ct. N. 
S. 17, 5 Oh. A, 80, and foll Chesrown 
v. Bevier, 101 Oh. St. 282, 128 NE 

| 94]; Varietz v. Iron, etc., Co. v. Poak, 
189 Oh, St. 297, 106 NE 24: Vayto v. 


‘per se.” 


ance of what the legislature has prescribed as a 


Farrow v.) River Terminal, etc., Co., 18 OhNPNS 


305. 

Okl.—Comanche Driling Go. vy. 
Shamrock Oil, ete., Co., 122 Okl. 253, 
254 P 20; LaFayette v. Bass, 122 Okl. 
182, 252 P 1101;.Spencer v. Holt, 82 
Okl. 280, 282, 200 P 187 [quot Cyc]; 
Slick Oil Co. v. Coffey, 72 Okl. Oe lk 
P 915; Whitehead Coal Min. Co. v. 
Pinkston, 71 Okl. 124, 175 P 364; Mc- 
Alester-Edwards Coal Co. v. Hoffar, 
66 Okl. 36, 166. P 740; Chicago, etc., 
R. Co. v. Pitchford, 44 Okl. 197, 143 
PPPs oe, te uOULss -BToy mE Oona. 
Model Laundry, 42 Okl. 501, 508, 141 
P 970 [quot Cyc]. 

Or.—Noble y. Sears, 257 P 809; 
Santoro v. Brooks, 121 Or. 424, 254 P 
1019; Ramp vy. Osborne, 115 Or. 672, 
239 P 112; Myrtle Point Transp. Co. 
v. Port of Coquille River, 86 Or. 311, 
168 P 625; Beaver v. Mason, 73 Or. 
36, 143 P 1000; Peterson vy. Standard 
“Oil “Co., 55 Or. 511, 106 -P° 337, Ann 
Cas1912A 625. { 

Pa.—Stehle v. Jaeger Automatic 
Mach. Co., 225 Pa. 348,74 A 215, 133 
AmSR 884; Preston y. Pilch, 2 Pa. 
Dist. & Co. 180. 

S. C—Timmons v. Southern R. 
Co., 138 S. C. 82, 136 SE 27: Cirsosky 


v. Smathers, 128 S. C. 358, 122 SE: 


864, 866 [quot Cyc]; Walker v. Lee, 
115 S. C. 495, 106 SE 682; Keel v. Sea- 
board Air Line R. Co., 108 S. CG. 390, 
95. SE 64; Dyson y. Southern R. Co., 
83 S. C. 354, 357, 65 SE 344 [cit 
Cyc]. 

S. D.—Kelley vy. Anderson, 15 S. D.) 
107, 87 NW 579. l 

Tenn.—Tennessee Cent. R. Co. v.! 
Page, 153 Tenn. 84, 282 SW 376: Wise 
v. Morgan, 101 Tenn. 273, 48 SW 971, 
44 LRA 548; Griffin v. Dickerson, 4 
Tenn. Civ. A. 409. 

Tex.—Galveston, etc., R. Co, v. 
Cook, 16 SW 1038; Hines v. Foreman, 
(Commn, A.) 243 SW 479; Texas, etc., 
R. Co. v. Baker, (Commn. A.) 215 SW 
556 [rev (Civ. A.) 184 SW _ 664]; 
Franklin v. Houston Electric Co., 
(Civ. A.) 286 SW 578; St. Louis, ete., 
R. Co. v. Price, (Civ. A.) 244 SW 642 
[aff (Commn. A.) 269 SW 422]; 
Stirling v. Bettis Mfg. Co., (Civ. A.) 
159 SW 915; Fort Worth, ete., R. Co. 
eee 54 Tex. Civ, A. 238, 118 SW 


Utah.—Wilkinson vy. Oregon Short 
Line R. Co., 85 Utah 110, 99 P 466. 

Wash.—Millspaugh vy. Alert Trans- 
fer, etc., Co., 145 Wash. 111, 259 P 22; 
Snyder v. Smith, 124 Wash. 21, 213 
P 682; Twedt v. Seattle Taxicab Co., 
121 Wash, 562, 210 P 20; Ebling v. 
Nielsen, 109 Wash. 355, 186 P 887; 
McKinney v. Port Townsend, etc., R. 
Co., 91 Wash. 387, 158 P 107; O’Brien 
Vv. ‘Washington Water Power Co., 71 
Wash. 688, 129 P 891. 

W. Va.—Ashley v. 
ley Tract. Co., 60 W. Va. 806, 55 SE 
1016, 9 AnnCas 836. 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 198 NW 738, 36 ALR 1156; 
Smith v. Taylor-Button Co., 179 Wis. 
232, 190 NW 999; Willette v. Rhine- 
lander Paper Co., 145 Wis. 537, 130 
NW _ 853; Klatt v. Foster Lumber Co., 
97 Wis. 641, 73 NW 563. 

Eng.—Nitro-Phosphate, ete., Chem- 
ical Manure Co. v. London, etc., Docks 
Cot,” 9: Cho'D, "508.7 ORG 276. 

Sask.—Salekin v. Popoff, [1926] 4 
Wowk 389 [aff [1926] 3 DomLR 

“Where a standard of duty is fixed, 
and its measure defined by law, the 
omission of that duty is negligence 
Prest-O-Lite Co. v. Skeel, 


Kanawha Val- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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suitable precaution is failure to observe that care 
which an ordinarily prudent man would observe,” 
and when the state regards certain acts as so liable 
to injure others as to justify their absolute prohibi- 
tion, doing the forbidden act is a breach of duty 
with respect to those who may be injured there- 
by;®° or as it has been otherwise expressed, when 
the standard of care is fixed by law, failure to con- 
form to such standard is negligence. is 
to this view it is immaterial, in case a statute has 


182 Ind. 5938, 600, 106 NE 365, Ann 
Cas1917A 474 

“The failure to perform a statu- 
tory duty imposed by a valid statute 
under the police power of the state 
for the protection of the public is 
negligence per se.’ Richardson v. El 
Paso Cons. Gold Min. Co., 51 Colo. 
440, 449, 118 P 982. 

“Despite a few sporadic opinions to 
the contrary, this is now the rule al- 
most universally recognized.” Platt 
v. Southern Photo Material Co., 4 Ga. 
A. 159, -165,60 SE .1068.  To.-same 
effect Schaar vy. Conforth, 128 Minn. 
460, 151 NW 275, 276. 

[a] “The courts have invariably 
held that every person violating a 
statute is a wrongdoer, negligent in 
the eyes of the law, and that any in- 
nocent person injured by such viola- 
tion, if it be the proximate cause of 
the injury, may, in a proper case, re- 
cover damages from the employer 
and contractor, jointly or severally, 
it not being in the power of an owner 
to escape liability by making a con- 
tract with another to commit the 
wrong for him.” Prest-O-Lite Co. v. 
Skeel, 182 Ind. 593, 600, 106 NE 365, 
AnnCasl1917A 474. 

[b] ‘fhe omission of specific acts 
of diligence prescribed by statute, or 
by a valid municipal ordinance, is 
negligence per se.’ Central R., etc., 
Se v. Smith, 78 Ga. 694, 697, 3 SE 

[ce] “Tt is never a question for a 
jury whether one violating a positive 
statute exercised reasonable care and 
caution in so doing.” Stehle v. 
Jaeger Automatic Mach. Co,, 225 Pa. 
348, 355, 74 A 215, 133 AmSR 884, 14 
AnnCas 122. 

{d] Term “negligence per se” ex- 
plained.—“‘The expression ‘negligence 
per se,’ as used by the various courts, 
has not acquired that precise and 
definite meaning so essential to the 
prevention of ambiguity. It is some- 
times used to denote those transac- 
tions in which an unquestionable 
wrong _is so directed against a par- 
ticular person that damages are 
bound to ensue to him, and is there- 
fore practically synonymous with the 
expression ‘actionable per se;’ but 
accurately employed, it has a more 
limited meaning. Negligence, it 
should be remembered, is in itself 
only one of the essential elements 
prerequisite to a cause of action in 
a given case. Every violation of any 
of those duties of omission or com- 
mission which, arising from man’s 
state as a social being, have received 
recognition by the law of the land, 
either generally or specifically, is an 
act of negligence. So long as these 
duties remained undefined or defined 
only in abstract general terms, a 
breach is not properly denominated 
negligence per se; but when any spe- 
cific act or dereliction is so univer- 
sally wrongful as to attract the at- 
tention of the lawmaking power, and 
this concrete wrong is expressly pro- 
hibited by law or ordinance, a viola- 
tion of this law, a commission of the 
specific act forbidden, is, for civil 
purposes, correctly called negligence 


per se. Platt v. Southern Photo Ma- 
terial Co.,, 4 Ga. A. 159, 163, 60 SE 
1068. 

[e] Im New York (1) the cases 


are not uniform. See Kavanagh v. 


’ New York, etc., R. Co., 196 App. Div. 
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NEGLIGENCE 


According 
tion of motor 


384, 387, 187 NYS 859 [aff 233 N. Y. 
597 mem, 135 NE 933 mem] (“The 
New York cases appear to be con- 
flicting, and far from uniform in their 
application of the principles enunci- 
ated’). (2) In a number of cases the 
view has been expressed that viola- 
tion of a statute is not negligence 
per se. McRickard v. Flint, 114 N. Y. 
222, 21 NE 153; Knupfie v. Knicker- 
bocker Ice Cio:, "34 N. ¥. 488 [rev 23 
Hun 159]; Massoth v. Delaware, etc., 
Canal Co., 64 N. Y. 524; McGrath y. 
New York, OUtC Tee or, 63 N. Y. 522; 
Clark vy. Doolittle, 205 App. Div. 697, 
699, 199 NYS 814 (“The general rule 
in this State is that a violation of a 
law or ordinance neither of itself 
constitutes or, fixes liability for neg- 
ligence ...mnor prevents recovery 
for an injury where the proximate 
cause was the negligence of another. 
. .. Ordinarily violation of a statute 
or of an ordinance which causes in- 
jury to any person is prima facie 
evidence of negligence ...and un- 
less its probative force is overcome, 
it becomes conclusive and fixes lia- 
bility or prevents recovery when 
such violation is the direct cause of 
an accident’); Ursprung v. Winter 
Garden Co., 183 App. Div. 718, 169 
NYS 738; Fox Constr. Co. .v. Dailey’s 
Towing Line, Inc., 180 App. Div, 593, 
167 NYS 921; Gelder v. International 
Ore Treating Co., 150 App. Div. 184, 
134 NYS 782; Flynt v. Rightmeyer, 
107 Mise. 692, 693, 177 NYS 842 (‘a 
violation of the statute did not neces- 
sarily constitute negligence’). (3) It 
is now the established rule, however, 
that willful or heedless violation of a 
statute designed for the protection of 
the person injured in consequence of 
such violation is negligence per se. 
Martin v. Herzog, 228 N. Y. 164, 126 
NE 814; Kavanaugh v. New York, 
etc., R. *Co., 196 App. Div. 384, 386, 
187 NYS 859 [aff-283 N. Y. 597 ‘mem, 
135 NE 933 mem]. See Schumer v. 
Caplin, 241 N. Y. 346, 150 NE 139, 140. 
(“The violation of a statute under 
certain circumstances may of itself 
establish negligence’), (4) ‘We think 
the unexcused omission of -the statu- 
tory signals is more than some eyi- 
dence of negligence. It is negligence 
in itself. Lights are intended for 
the guidance and protection of other 
travelers on the highway. ... By the 
very terms of the hypothesis, to omit, 
willfully or heedlessly, the _ safe- 
guards prescribed by law for the 
benefit of another that he may be 
preserved in life or limb, is to fall 
short of the standard of diligence to 
which those who live in organized 
society are under a duty to conform. 
That, we think, is now the estab- 
lished rule in this state. ... A stat- 
ute designed for the protection of 
human life is not to be _ brushed 
aside as a form of words, its com- 
mands reduced to the level of cau- 
tions, and the duty to obey attenu- 
ated into an option to conform.” 
Martin v, Herzog, 228 N. Y. 164, 168, 
171, 126 NE 814 [aff 176 App. Div. 
614, 163 NYS 189, and quot Rounds y. 


Fitzgerald, 207 "App. Div. 534, . 637, 
202, NYS -595; Schafer. v. Rose-Gor- 
man-Rose, Inc., 192 App. Div. 860, 


862, 183 NYS 161]. (5) “Where the 


Legislature of the State... having 
in view the public safety, or the 
safety of the individual, commands 


or forbids the doing of a particular 
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been violated, whether the act or omission constitut- 
ing such violation would have been regarded as 
negligence in the absence of any statute on the 
subject,°? or whether there was, as a matter of fact, 
any reason to anticipate that injury would result 
from such violation.®* 
statute is negligence per se has been applied with 
respect to statutes covering a large variety of sub- 
jects, among which may be mentioned: The opera- 


The rule that violation of a 


vehicles;** lights on vehicles af. 


act, the failure to do or refrain from 
doing the act commanded or prohib- 
ited as ithe case may be, is negligence 
per Se.’ Kavanaugh v. New York, 
ete;, ‘R.:Co,; supra. (6). It isi an “axi- 
omatie truth that every person while 
violating an express statute is a 
wrong-doer, and, as such, is ex neces- 
sitate negligent in the eye of the law, 
and every innocent party whose per- 
son is injured by the act which con- 
stitutes the violation of the statute 
is entitled to a civil remedy for such 
injury, notwithstanding any redress 
the public may also have.’’. Jetter v. 
Wem. York, etc.;” RR.) Go., 2 Abby sDec: 
ENEFY;): 458, 464, 2 Keyes 154. (7) 
“Without regard to the form in which 
the question has come up, the courts 
have invariably held that every per- 
son violating a statute is a wrong- 


doer, negligent in the eyes of the 
law.” Pitcher y. Lennon, 12 App. 
Div. 356, 358, 42 NYS 156. 

79. Stewart v. Steele, 5 Sask. L. 


358, 6 DomLR 1, 
WestWkly 902. 
Conduct of ordinarily prudent man 
as standard of care see supra § 52. 
80. Butler v. Hyperion Theatre 
Co.; :100., Conn. 5513559, 112/42 A: 22.07 
“The commission of the illegal act 
in such case is commonly spoken of 
as negligence.’ -Butler v. Hyperion 
Theatre Co., supra. 
81. Tucker y. Illinois Cent. R. Co., 
42 La. Ann. 114, 7 S 124; Gramlich v. 
Wurst, 86 Pa. 74, 27 AmR 684; Phila- 


22 WestLR 6, 2 


delphia, 6te:;5 SCH,’ ve Stinger, 78 
Pa. 215: West Chester, etc., R. Co. 
v. McElwee, 67. Pa... 311;. Pennsyl- 

66 Pa. 


ae Canal Co. v. Bentley, 


30. 
82. Del.—Campbell vy. Walker, 25 


Del. 41, 78 A 601. 

Ind. i Y 
Ind. 593, 106 NE 365, AnnCasl1917A 
474. 


Minn.—Schaar v. Conforth, 128 
Minn. 460, 151 NW 275. 

S. D.—Kelley v. Anderson, 15 S. D. 
107, 87 NW 579. 

Tex.—Texas, etc., R. Co. v. Baker, 
(Commn, A.) 215 SW 556 [rev (Civ. 
A.) 184 SW 664]. 

[a] “It must be regarded as well 
settled doctrine ... that if one upon 
whom the statute imposes a duty, 
violates that duty, and the violation 
results in an injury, he is liable, ir- 
respective of all questions of care 
and prudence.’ Prest-O-Lite Co. v. 


Skeel, 182 Ind. 598, 600, 106 NE 365, 
AnnCasl1917A 474. 
83. Texas, etc. R. Co. v. Baker, 


(Tex. Commn, A.) 215 SW 556 [rev 
(Civ. A.) 184 SW 664]. 


84. Ariz— Young v. Campbell, 20 
UN ol {Sea (a Eels Fa i Gar eda 18S 
Cal.—Towne v. Godeau, 70 Cal. A. 


148 282 P 1010. 

Conn.—Butler v. Hyperion Theatre 
Co., 100 Conn. 551, 124 A 220. 

Del.—Brown y. Green, 29 Del, 449, 
100 A 475; Campbell v. Walker, 25 
Del. 41, 78 A 601. 

Ga.— Wilkinson v. Bray, 27 Ga, A. 
277, 108 SH 133. 
Til.—Partr idge v. Eberstein, 225 Ill. 
209. 


Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989,991 [cit Cyc]. 

Ky. —National Casket Co. v. Powar, 
137 Ky 156, 125 SW, 279. 

Mo.—Beck v. Wudst Coal, ete., Co., 


a 293 SW. 449. 
Y.—Rounds v. Fitzgerald, 207 


A. 
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night ;8> the speed of street cars;°® warning signals 
by railroad trains when approaching highway cross- 
ings®? or before leaving stations;%* the obstruction 
of highway crossings by railroad trains;°® the oper- 
ation of railroad trains where tracks of different 
railroads cross each other;°° the grading and plank- 
ing or graveling of railroad tracks across side- 
walks 3%! the safeguarding of mining or other exca- 
vations ;°? the ventilation of mines;%* the escape of 
waste oil or refuse from tanks or wells;°4 overflow- 
ing lands with salt water; the safeguarding of 
cuttings or openings where ice is being removed ;°° 
the labeling of poisons®’ or distillates ;%* the installa- 
tion of spark arresters on engines;°® the firing of 
stubble land at certain times;! notifying adjoining 
property owners before starting fires;? the employ- 


App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]. 

N. C.—Gillis. v. Norfolk Transit 
Corp., 193 N.C. 346,137 SE 153; Al- 
britton v. Hill, 190 N. C. 429, 130 SE 
5; Taylor v. Stewart, 172 N. C. 208, 
90 SE 134. 

Oh.—Taylor y. Cleveland R. Co., 23 
Oh. Cir, Ct. NS. 199; Harris v. Wil- 
liams, 22 Oh. Cir. Ct. N. S. 412 [aff 
77 Oh. St. 6383 mem, 84 NE 1135 
mem]. 

Or.—Noble v. Sears, 257 P 809; 
Ross v, Willamette Valley Transfer 
@o., 119. Or,.395,.248) P1083. 

Wash.—Twedt. v. Seatthe Taxicab 
Co., 121. Wash. 562, 210 P 20. 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 198 NW 738, 36 ALR 1156; 
Smith v. Taylor-Button Co., 179 Wis. 
232, 190 NW 999; Steinkrause v. Eck- 
stein, 170 Wis. 487, 175 NW 988. 

Operation of motor vehicles gen- 
erally see Motor Vehicles §§ 581- 
1165. 

85. Martin v. Herzog, 228 N. Y. 
164, 126 NE 814; Chesrown v. Bevier, 
101 Oh. St. 282, 128 NE 94; Darby v. 
Jarrett, (Oh. A.) 159 NE 858. 

Lights on vehicles at night gen- 
erally see Highways § 421; Motor Ve- 
hHicles §§ 508, 524, 556, 597-599, 626, 
693, 743-748, 753; Municipal Corpora- 
tions § 3874. 

86. Capitol Tract. Co. v. Apple, 34 
App. (D. C.) 559; Ashley v. Kanawha 
Valley Tract. Co., 60 W. Va. 306, 55 
SE 1016, 9 AnnCas 836. 

Speed of street cars generally see 
Street Railroads [36 Cyc 1458, 1478- 
1482, 1512]. 


87. Gray v. Pennsylvania R. Co., 
(Del., Super.) 139 A 66; Owens v. 
Hannibal, etc, R. Co., 58 Mo, 386; 


Swigart v. Lusk, 196 Mo. A. 471, 192: 


SW 138; Cordell vy. New York, etc., R. 
Co., '64 N. Y. 585, 538 [rev 6 Hun 461] 
(“the correctness of the charge, that 
the omission by a railroad corpora- 
tion to ring the bell or sound the 
whistle, when the statute requires it 
to be done, is legal negligence, is sup- 
ported by authority’’); Kavanaugh v. 
New York, etc., R. Co., 196 App. Div. 
884, 187 NYS 859 [aff 233 N. Y. 597 
mem, 135 NE 933 mem]; McKinney 
Vv. \Port Townsend, etc, “R..Coy 191 
Wash, 387, 158 P 107. 

Warning signals at highway cross- 
ings generally see Railroads [33 Cyc 
665, 956-970]. 

88. McElvane y. Central of Geor- 
gia R. Co., 170 Ala. 525, 54 S 489, 34 


LRANS. 715. 

Warning signals before leaving 
station see Carriers § 1359. 

89. Cleveland, etc, R. Co. v. 
Tauer, 176 Ind. 621, 96 NE 758, 39 
LRANS 20. 


Obstruction of highway crossing's 
see Railroads [33 Cyc 674, 675]. 

90. Southern R, Co, v. Davis, 132 
Ga. 812, 65 SE 131; Louisville, etc., 
Bice: v. Hynes, 47 Ind. A. 507, 91 NE 

Railroad crossings generally see 
Railroads [33 Cyc 240-257]. 

S117 Pittsburgh) ete. > “RoW Con Ay, 
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gable river.” 


Reed, 44 Ind. A. 635, 88 NE 1080. 

Construction and maintenance of 
railroad tracks across sidewalks gen- 
erally see Railroads [33 Cyc 258-299]. 

92. Perry v. Tonopah Min. Co., 13 
F, (2d) 865; Jonesboro, etc., R. Co. v. 
Kirksey, (Ark.) 204 SW 208; Rich- 
ardson v. El Paso Cons. Gold Min. 
Co., 51 Colo. 440, 118 P 982; Conway 
v. Monidah Trust, 47 Mont. 269, 132 
P 26, LRA1915E 500. 

Safeguarding of mine openings 
generally see Mines and Minerals § 
778. 

93. Sloss-Sheffield Steel, etc., Co. 
v. Sharpe, 161 Ala. 432, 50 S 52; Mc- 
Alester-Edwards Coal Co. v. Hoffar, 
66 Okl. 36, 166 P 470. 

Ventilation of mines generally see 
Mines and Minerals § 792. 

94. Comanche Drilling Co, _ Vv. 
Shamrock Oil, etc., Co., 122 Okl. 253, 
254 P 20; Midland Oil Co, v. Ball, 115 
Okl, 229, 242 P 161. 

Escape of waste oil from tanks or 
wells generally see Mines and Min- 
erals § 781. 

95. Owen-Osage Oil, ete. Co. v. 
Long, 104 Okl, 242, 231 P 296; Pulaski 
pil Co. v. Edwards, 92 Okl. 56, 217 P 
76. 

Overflowing lands generally see 
Waters [40 Cye 568-593, 674-682]. 

96. Chapman v. People’s Ice Co., 
125 Minn. 168, 145 NW 1073. 

97. Burk v. Creamery Package 
Mfg. Co., 126 Iowa 730, 102 NW 7938, 
106 AmSR 377; Wise v. Morgan, 101 
Tenn, 273, 48 SW 971, 44 LRA 548; 
Mossrud vy. Lée, 163 Wis. 229, 157 
NW 758. 

Labeling of poisons generally see 
Poisons [31 Cyc 897, 898]. 

98. Peterson v. Standard Oil Co., 
ogy 511, 106 P 337, AnnCas1912A 

oO. i 

99. Cecil v. Mundy, 28 Del, 291, 92 
A 850; Shockley v. McCullough, 25 
Del. 504, 82 A 144; Salekin y. Popoff, 
(Sask.) [1926] 4 DomLR 3889 [aff 
[1926] 3 DomLR 559]. 

Spark arresters on locomotives 
generally see Railroads [383 Cye 1332, 


1335]. 

1. Kelley v, Anderson, 15 S. D. 
107, 87 NW 579. 

2, Layton v. Hudson, 25 Del. 573, 
83 A. 184. . 

[a] Proper care and caution in 
starting and controlling a fire will 
not relieve the person who started it 
from liability to adjoining owners for 
damage caused by spread of the fire 
where he failed to give them notice 
before starting the fire as provided 
by statute, ‘when the situation was 
such that the statute required notice. 
et ik v. Hudson, 25 Del. 578, 83 A 


3. Terry Dairy Co. v. Nalley, 146 
. 448, 225 SW 887, 12 ALR 1208; 
Cotton Mills v. Grant, 140 Ga. 
727, 79 SE 836, 48 LRANS 656; Platt 
v. Southern Photo Material Co., 4 Ga, 
A. 159, 60 SE 1068; Nickey v. Steuder, 
164 Ind. 189, 73 NE 117; Queen vy. 
Dayton Coal, etc., Co., 95 Tenn. 458, 
32 SW 460, 49 AmSR 935, 80 LRA 82. 


[§ 104] (2) Minority Rule. 
tions the rule is that violation of statute is not 
negligence per se,'* but can never amount to more 
than a circumstance to be submitted to the jury 
together with the other circumstances of the case 
on the question of negligence,14 or at most prima 


“[§§ 103-104 


ment of children;? the age of elevator operators ;* 
the operation of passenger elevators by licensed 
operators only;® the sale of ball cartridges ;°® safety 
in the construction, support, ete., of scaffolding ;* 
the weight which might rest on building foundations 
of a certain character;® the obstruction of streets ;° 
the storing of explosives;° safeguards for the pro- 
tection of passengers on a steamboat;'! and the 
deposit of refuse matter in a tributory of a navi- 


In a few jurisdic- 


[a] Leading case.—‘“‘The case of 
Elk Cotton Mills v. Grant, 140 Ga. 
627, 79 SE 836, 48 LRANS 656, is a 
leading case holding that the employ- 
ment of a minor under the prescribed 
age in a factory, in disobedience of 
a statute forbidding such employ- 
ment, is negligence per se.” Terry 
Dairy Co. vy. Nalley, 146 Ark. 448, 454, 
225 SW. 887, 12’ ALR 1208. 

Employment of children generally 
see Infants § 198; Master and Sery- 
ant §§ 38, 280, 411, 416, 424-433, 568, 
621-626, 653, tah 

4. Beaver v. Mason, 73 Or. 36, 143 
P 1000. 

Age of elevator operators generally 
see Master and Servant § 634. 

5. Cragg v. Los Angeles Trust Co., 
iarrer 663, 98 P 1063, 16 AnnCas 

Operation of passenger elevators 
generally see Master and Servant §§ 
476, 477, 530, 531, 562, 934, 961. | 

6. Binford v. Johnston, 82 Ind. 
426, 42 AmR 508 (sale for use in toy 
pistols). | 

Sales of firearms generall see 
Weapons [40 Cyc 872]. i | 

7. Prapuolenis v. Goebel Constr. 
weg Aue, Sab. 358, 213 SW 792. 

itcher v. Lennon, 12 App. Div.| 
356, 42 NYS 156. RP: PUN 
ate mer a Ree ations jwenstally see 

icipa orporations — | 
a 736, a1 p §§ 356-406, 

9. cKune v, Santa Clara Valley! 
Mill, etc., Co., 110 Cal. 480, 42 P 980. 

Obstruction of streets generally see 
SN Le §§ P71 20% 439-490; Mu-' 
nicipa orporations 55— 
3715-3785, 3815-3866, BS hiDEse eRe, 

i estlake y. Keating Gold Min. 
usec aon ma 136 P 8, ae 

orage of explosives generally see 
Explosives §§ 5-11; Municipal Cor- 
porations § 434. 

11. Caldwell v. New Jersey Steam- 
boat Co., 47 N. Y. 282 [aff 56 Barb. 
426] (federal statute). 
= aiiapptode Sieh 3 passengers on steam- 
oats gener see Shippin 3) 
320-327, 334-343], St ligt 

12. Myrtle Point Transp. Co, v. 
Port of Coquille River, 86 Or. 311, 168 
P 625 (federal statute). 

Deposit of refuse in navigable wa- 
ters generally see Navigable Waters 
§§ 103-105. 

13. Kimball v. Davis, 117 Me. 187, 
103 A 154; Burbank v. Bethel Steam 
Mill Co., 75 Me. 3873, 46 AmR 400; Gil- 
more vy. Ross, 72 Me. 194; Larrabee 
v. Sewall, 66 Me. 376; Baker yv. Port- 
land, 58 Me. 199, 4 AmR 274; Berdos 
v. Tremont, etc., Mills, 209 Mass, 489, 
95 NE-876, AnnCas1912B 797; Lane 
v. Atlantic Works, 111 Mass. 136; 
Doyon_v. Massoline Motor Car Co., 
98 N. J. L. 540, 120 A 204; Halpin v. 
Tillou, (N. J. Sup.) 126 A 665. 

14. Kimball v. Davis, 117 Me. 187, 
103 A 154; Nelson vy. Burnham, etc., 
Co., 114 Me. 213, 95 A 1029; Nugent 
v. Boston Cons.’ Gas Co., 238 Mass. 
221, 130 NE 488; Finnegan v. Samuel 
Winslow Skate Mfg. Co., 189 Mass. 
580, 76 NE 192. 


_— a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ facie evidence of negligence.'5 
[§ 105] b. Municipal Ordinance—(1) Majority 
In jurisdictions where violation of a statu- 
tory duty is regarded as negligence per se!® it is 
usually considered that violation of a municipal 
ordinance designed for the protection of the person 
claiming to have been injured by reason of such vio- 
lation is also negligence per se!’ on the ground that 
there is no good reason for having one rule with 


Rule. 


NEGLIGENCE 


~ 


to fire vehicles 


reference to statutes and a different rule with refer- 


[a] Leading case.—‘“A leading 
case supporting what is termed the 
minority rule or the rule that the 
unlawful employment [of children] 
is only evidence of negligence, is the 
‘case of Berdos v. Tremont, etc., Mills, 


209 Mass. 489, 95 NE 876, AnnCas 
1912B “T97-"" Terry * Dairy? «Cot! Vv. 
Nalley, 146 Ark. 448, 454, 225 SW 


887, 12 ALR 1208. 

[b] Rule criticized.—‘While a few 
cases have held that the violation of 
a statutory duty is only ‘evidence’ 
of negligence, and not negligence per 
se, such decisions, though rendered 
by courts of high standing, will not 
bear the test of reason.” Elk Cotton 
Mills v. Grant, 140 Ga. 727, 730, 79 
SE 836, 48 LRANS 656. 

15. See supra § 102. 

16. See supra § 103. 

17. Ala.—Tarrance v. Chapman, 
196 Ala. 88, 71 S 707; Watts v. Mont- 
gomery Tract. Co., 175 Ala. 102, 57 
S 471. 

Cal.—Mora v. Favilla, 186 Cal. 199, 
199 P 17; Opitz v. Schenck, 178 Cal. 
636, 174 P 40; Fresno Tract. Co. vy. 
Atchison, etc., R. Co., 175 Cal. 358, 
165 P 1013; Alechoff v, Los Angeles 
Gas, ete., Corp., (A.) 257 P 569; Marr 
v. Whistler, 49 Cal. A: 364, 193 P 600. 

Colo.—Oliver v. Weaver, 72 Colo. 
540, 212 P 978; Phillips v. Denver 
City Tramway Co., 53 Colo. 458, 128 
P 460, AnnCas1914B 29; Denver, etc., 
R. Co. v. Ryan, 17 Colo. 98, 28 P 79. 

Del.—Campbell v. Walker, 25 Del. 
41, 78 A 601; Farrow v. Hoffecker, 23 
Del. 223, 79 A 920; MacFeat v. Phila- 
delphia, etc., R. Co., 21 Del. 52, 62 
“A 898. ; 

Ga.—Southern:R. Co. v. Davis, 132 
Ga. 812, 65 SE 131; Southern Cotton 
Oil Co. v. Skipper, 125 Ga. 368, 54 SE 
110; Atlanta, ete., R. Co. v. Hudson, 
123 Ga. 108, 51 SE 29; Central R., 
etc., Co. v. Smith, 78 Ga. 694, 3 SH 


oot. 
Ill.—Heiting v. Chicago, etc, R. 
Co., 162 Ill. A. 403 {aff 252 Ill. 466, 


96 NE 842, AnnCas1912D 451]; Wa- 
bash R. Co. v. Kamradt, 109 Ill. A. 
208. -? 
Ind.—Prest-O-Lite Co. v. Skeel, 182 
Ind, 593, 106 NE 365, AnnCas1917A 
474: Union Tract. Co. v. Wynkoop, 
(A.) 154 NE 40; Union Tract Co, v. 
Muncie, 80 Ind. A. 260, 133 NE 160; 
Louisville, etc. R. Co. v. -Davis, 7 
Ind. A. 222, 33 NE 451, 32 ALR 209. 
Towa.—Girl v..U. S. Railroad Ad- 
ministration, 194 Iowa 1382, 189 NW 
834; Fisher v. Cedar Rapids, etc., R. 
Co., 177 Iowa 406, 157 NW _ 860. _ 
Kan.—wWilliams vy, Iola Electric R. 
Co., 102 Kan. 268, 170 P 397. 
La.—Babin v. New Orleans Sewer- 


310 Mo. 1, 274 SW 1079; Brannock v. 
Elmore, 114 Mo. 55, 21 SW_ 451; 
Schlereth v. Missouri Pac, R. Co., 96 
Mo. 509, 10 SW 66; Karle v. Kansas 
City, etc., R. Co., 55 Mo. 476; Swigart 
v. Lusk, 196 Mo. A. 471, 192 SW 138; 
Barton v. Faeth, 193 Mo. A. 402, 186 
Sw 52; Miles v. Central Coal, etc., 
Co,, 172 Mo. A. 229, 157 SW 867; 
Schoenlau v. Friese, 14 Mo. A. 436. 

Mont.—McManus v. Butte Electric 
R. Co., 68 Mont. 379, 219 P 241. 

N. C.—Fry ev. Southern Public 
Utilities Co., 183 N. C. 281, 111 SE 
354; Stultz v. Thomas, 182 N. C. 470, 
109 SE 361; Newton v. Texas Co., 180 
N.. GC. 561, 105 SE 433; Ledbetter v. 
‘English, 166 N. C.-125, 81 SE 1066. 

N. D.—La Point v. Hodgins Trans- 


fer Co., 48 N. D. 1032, 188 NW 166. 

Oh.—Schell v. DuBois, 94 Oh. St. 
93, 113 NE 664, LRA1917A 710 [aff 
20 Ol Gir gots oN sie Lio ON a 
30]; Neave Bldg. Co. v. Roudebush, 
26,0hy: Cini Cts N. (8:42.29: 

Okl.— Westlake v. Cole, 115 Okl. 
109, 241 P 809; Spencer v. Holt, 82 
Okl. 280, 200 P 187; St. Louis, ete., 
R. Co. v. Model Laundry, 42 Okl. 501, 
508, 141. P 970 [quot Cyc]. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or. 411, 244 P 313; 
Northwest Door Co. v. Lewis Inv. Co., 
92 Or. 186, 180 P 495; Morgan. v. 
Bross, 64 Or. 63, 129 P 118 [overr 
Stewart v. Portland R., ete., Co., 58 
Or, 377, 114 P 936; Palmer v. Port- 
land: “R., ete; Cox 56, Or.) 262; 108. P 
211; Kunz v. Oregon R., ete., Co., 51 
Or. 191, 98 P.141, 94 P 504; Beck’ v. 
Hortland ete.; .R., Co.,.-25.-Or..32,. 34, P 

53). P 

S. C.—Cirsosky v. Smathers, 128 
S. C. 358, 122 SE 864; Walker v. Lee, 
115 S. C. 495, 106 SE 682; Dyson v. 
Southern R. Co., 838 S. C. 354, 357, 65 
SH 344 [cit Cyc]. 

Tenn.—Tennessee Cent. R. 
Page, 153 Tenn. 84, 282 SW-~- 376; 
Blake Constr. Co. v. Boyle, 140 Tenn. 
166, 203 SW 945; Chattanooga Station 
G25 v. Harper, 138 Tenn. 562, 199 SW 

Tex.—Dallas Cons. Electric: St. R. 
Co.. v. Isqn, 37 Pex: .Civs A.) 219,.. 83 
SW 408; Texas, etc., R. Co. vy. Brown, 
11 Tex. Civ. A. 503, 33 SW 146. 

Wash.—Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20. 

W. Va.—Ashley v. Kanawha Valley 
Tract. Co., 60 W. Va. 306, 55 SE 1016, 
9 AnnCas 836. 

Wis.—Smith v. Milwaukee Build- 
ers’, etc., Exch., 91 Wis. 360, 64 NW 
1041, 51 AmSR 912, 30 LRA 504. 

“The violation of an ordinance in 
and of itself constitutes and estab- 
lishes negligence.’’ Mora vy. Favilla, 
37 Cal. A. 164, 165, 173 P 770. 

[a] Leading case.—‘‘The leading 
case in our state on this subject is 
Queen v. Dayton Coal, ete., Co., 95 
Tenn. 458, 32 SW 460, 49 AmSR 935, 
30 LRA 82.” Chattanooga Station 
Co. v. Harper, 138 Tenn. 562, 5838, 199 
SW 394. 

“It is the settled rule in this 

. that the violator of a local 
ordinance is guilty of negligence per 
se if such violation contributes proxi- 
mately to the accident.” Stein v. 
San Francisco United R. Cos., 159 Cal, 
368, 372, 118 P 663 [quot Connell v. 
Harris,’ 23 Cal. A. 587, 541, 138° P 


949] 

{c] “Ihe weight of authority and 
reason supports the proposition that 
a violation of an ordinance of the 
character referred to [passed in the 
proper exercise of the police power 
for the protection of the public] is 
negligence per se.’ Schell v. DuBois, 
94 Oh. St. 938, 103, 113 NE 664, LRA 
1917A 710. 

{d] Reason for rule.—(1) “City 
ordinances authorized and duly en- 
acted within the municipal power 
have the same local force and effect 
as a statute.” Prest-O-Lite Co. v. 
Skeel, 182 Ind. 593, 600, 106 NE 365, 
AnnCas1917A 474. (2) “Where an in- 
corporated city or village is invested 
by the legislature with power to pass 
ordinances, an ordinance enacted by 
the legislative branch of the corpo- 
ration, within the powers conferred 
on it, has the force and effect of a 
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if 
ence to ordinances which have the force of statutes 
within the municipality.'§ 
plied to ordinances on a large variety of subjects, 
such as: The obstruction of streets!® or sidewalks ;?° 
the obstruction of crossings by railroad trains ;*+ 
the operation of automobiles and other vehicles on 
streets and highways;?? yielding the right of way 


This rule has been ap- 


and apparatus;** the lighting of 


vehicles at night;?* the speed of railroad trains?® 


law passed by the legislature, and 
cannot be regarded otherwise than 
a law of and within the corporation.” 
Schell v. DuBois, 94 Oh. St. 93, 103, 
113 NE 664, LRA1917A 710 [eit Cyc]. 

18. Dyson v. Southern R. Co., 83 
S. C. 354, 357, 65 SE 344 [cit Cyc]. 

19. Ridge v. High Point; 176 N. C. 
421, 97 SE 369. 

Obstruction of streets generally 
see Highways §§ 371-408, 439-490; 
Motor Vehicles §§ 470-580; Munici- 
pal Corporations §§ 1755-1885, 3715— 
3735, 3815-3866. ; 

20. Scott v. Wingenberg, 
Cin CGN sear 

Obstruction of sidewalks generally 
see Municipal Corporations §§ 1772— 
1774, 1872, 3715-3735. 

21. Lindler v. Southern R. Co., 
84S. C. 536, 66 SE 995. 

Obstruction of crossings generally 
see Railroads [338 Cyc 645, 674, 675, 
687, 931, 996, 1043]. 

22. Ala.—Watts v. Montgomery 
Tract. Co., 175 Ala. 102, 57 § 471. 

Cal.Scragg v. Sallee, 24 Cal. A. 
133, 140 P 706. 

Del.—Campbell v.. Walker, 25 Del. 
41, 78 A 601. 


26 Oh. 


N. C.—Ledbetter y. English, 166 
N. C. 125, 81 SE 1066. 
Oh.—Harris v. Williams, 22 Oh. 


Gir... -Ct. > Ni .Se54129 Jatt ts Owais te 
633 mem, 84 NE 1135 mem]. 

Okl.—Westlake v. Cole, 115 Ok1. 
109, 241 P 809. 

S. C.—Cirsosky v. Smathers, 128 S. 
C.. 358, 122 SE 864. 

Wash.—Twedt v. Seattle Taxicab 
Co., 121. Wash, 562, 210 P 20. 

_{a] Passing street car.—lIt is neg- 
ligence per se for the driver of an 
automobile, in violation of a munici- 
pal ordinance, to pass a street car 
which has stopped for the purpose 
of taking on or discharging passen- 
gers. Schell v. DuBois, 94 Oh. St. 93, 
113 NE 664, LRA1917A 710 [aff 25 
Ohz.Gir.  Ct.2N Soi, 5Oho Ax304- 

Operation of vehicles generally sce 
Highways §§ 409-438; Motor Vehicles 
§§ 14-237, 470-1206, 1226-1541; Mu- 


nicipal Corporations §§ 461, 597, 
3867-3999. 
23. Public Utilities Co. v. Han- 


dorf, 185 Ind. 254, 112 NE 775. 

Right of way of fire vehicles gen- 
erally see Motor Vehicles §§ 765, 766; 
Municipal Corporations § 3883. 

24. Connell v. Harris, 23 Cal. <A. 
537, 188 P 949; Fenn: y. Clark) 911 
Cal. A. 79, 1038 P 944. j 

Lighting of vehicles generally sce 
Motor Vehicles §§ 508, 524, 556, 597— 
599, 626, 656, 698, 7483-748, 753; Mu- 


BG ep Corporations §§ 410, 3874, 
884. 
25. Del.—MacFeat v. Philadelphia, 


etc,, R. Co., 21 Del. 52, 68 A 898, 

Ga.—Central R., ete, Co. v. Smith} 
78 Ga. 694, °3 (SH 397. 

Iowa.—Girl v. U. S. Railroad Ad- 
ministration, 194 Iowa 1382, 189 NW 
834. 

Mo.—Kidd v. Chicago, ete., R. Co., 
810 Mo. 1, 274 SW 1079; Jackson v. 
Kansas City, ete., R.- Co., 157 Mo. 621, 
58 SW 32, 80 AmSR 650; Karle v: 
Kansas City, etc., R. Co., 55 Mo. 476. 

S. C.—Dyson v. Southern R. Co., 83 
S. C. 354, 65 SH 344. 

See Philadelphia, etc., R. 
Stebbing, 62 Md. 504 (where the 
court disapproved a requested in- 
struction that violation by a rail- 
road company of an ordinance limit- 
ing the speed of trains was negli- 
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or street cars;2° the maintenance of safety gates?’ 
or flagmen”® at railroad crossings; the fencing of 
railroads;2® headlights on locomotives;*° ringing 
of bells on moving locomotives;*! leaving horses 
untied and unattended on the streets;*? the start- 
ing of fires;** the insulation of electric wire 
the discharge of firearms within city limits;*° the 
thin which trash may be burned®® or side- 
walks wetted down or washed;*? the protection of 
dangerous 
streets ;*8 the roofing over of sidewalks in front of 
buildings in course of construction;*® the mode of 
constructing sidewalks;*® the mode of construc- 
tion, location, and maintenance of fire escapes ;** 
providing proper and substantial handrails on stair- 
ways;*2 equipment of windows with safety devices 


hours 


excavations -or other 


gence per se on the ground that it 
was “a mere abstraction’ and was 
calculated to mislead in that it did 
not require the jury to find any 
causal connection between “the neg- 
ligent act” and the injury complained 
of). ‘ 

Speed of railroad trains generally 
see Railroads [33 Cyc 668, 735, 791— 
793, 797, 861, 971-977, 979, 1033, 1047, 
1108, 1218-1221, 1225, 1248, 12838, 
1296, 1310]. 

26. Ind.—Public Utilities Co. v. 
Handorf, 185 Ind. 254, 112 NE 775; 
Union Tract Co. v. Wynkoop, (A.) 
154 NE 40. 

Kan.—Williams v. Iola Electric R. 
Go., 102. Kan. 268,170. P3397. 

Mo.—Moore y. St. Louis Transit 
Co., 194 Mo. 1, 92 SW 390; Blyston- 
Spencer v. United R. Cos., 152 Mo. 
AT AL8 132: (SW AVS: 

Mont.—McManus v. Butte Blectric 
R. Co., 68 Mont. 379, 219 P 241. 

Tenn.—Memphis St. R. Co. v. 
Haynes, 112 Tenn. 712, 81 SW 3874. 

Tex.—Dallas Cons. Electric St. R. 
Copeve sons Sly hex. Clive Al e219 33 
SW 408. 

W. Va.—Ashley v. Kanawha Val- 
ley Tract. Co., 60 W. Va. 306; 55 SE 
1016, 9 AnnCas 836. 

See Baltimore City Pass. R. Co. v. 
McDonnell, 43 Md. 534, 552 (a street 
railway company “was certainly 
guilty of negligence” by running its 
car at a speed in excess of that per- 
mitted by ordinance). 

Speed of street cars generally see 
Street Railroads [86 Cyc 1458, 1478, 
1512, 1517, 1565, 1592, 1604, 1618]. 

27. Fresno Tract. Co. v. Atchison, 
etc., R.'Co.,.175. Cal. :358, 165° P 10138. 

Safety gates at crossings generally 
see Railroads [33 Cyc 672, 739, 943— 
948, 1028, 1043, 1081, 1102]. 

28. Murray v. Missouri Pac. R. 
poe 101 Mo. 236, 13 SW 817, 20 AmSR 

FPlagman at crossings generally sce 
Railroads [33 Cyc 672, 739, 943-948, 


1028, 1081, 1102]. 
29. Heiting v. Chicago, etc, R. 
Co., 162 Ill. A. 4038 [aff 252 Ill. 466, 


96 NE 842, AnnCas1912D 451]. 

Fencing of railroads see Railroads 
[383° Cyc 676, 708, 712, 715, 720, 725, 
775, 1170-1204, 1234-1237, 1246, 1261- 
1266, 1278-1281, 1287, 1293-1296, 1306- 
1308, 1815-1317]. 

30. Karle v. Kansas City, etc, R. 
Co., 55 Mo. 476. 

Headlights on locomotives gener- 


ally see Railroads [383 Cyc 778, 958, 
1031, ©1082, .1091, 1108-1107, 1137, 
1218]. 

$1. Karle v. Kansas City, etec., R. 
Co., 55 Mo. 476. 

Signals on moving locomotives 


generally see Railroads [33 Cyc 665, 
739, 782-784, 811, 828, 860, 885, 900, 
941, 958, 962-970, 1031, 1082, 1091, 
1103-1108, 1137, 1151, 1214, 1247, 
1282, 1297, 1309, 1319]. 

32. Hill v. Condon, 14 Ala. A. 332, 
70 S 208; La Point v. Hodgins Trans- 
fer Co., 48 N. D. 1032, 188 NW 166. 
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conditions in 


Leaving horses in street generally 
see Highways § 428; Municipal Cor- 
porations § 3911. ‘ 

33. Northwest Door Co. v. Lewis 
Inv. Co., 92 Or. 186, 180 P 495. 

34. Babin v. New Orleans Sewer- 
age; etc., Bd., 2 La, “A. 517. 

Insulation of electric wires gener- 
ally see Electricity § 42. 


35. Farrow v. Hoffecker, 23 Del. 
2233-79 A920. 
Discharge of firearms in city 


limits generally see Municipal Cor- 
porations § 600; Weapons [40 Cye 
869]. 

36. Alechoff v. Los Angeles Gas, 
etc., Corp., (Cal: A.)' 257 P 569. 

37. Mora v. Favilla, 186 Cal. 199, 
199 P 17; Mora vy. Favilla, 37 Cal. 
A. 164, 173 P 770. 

38 Martin v. Shea, 182 Cal. 130, 
187: P. 23; Stultz..v. Thomas, 182 N: 
C. 470, 109 SE 361. 

Protection of dangerous conditions 
in streets generally see Highways 
§§ 444, 450-452; Municipal Corpora- 
tions §§ 1833-1838, 1875. 

39. Smith v. Milwaukee Builders’, 
etc., Exch., 91 Wis. 360, 64 NW 1041, 
51 AmSR 912, 30 LRA 504. 

Protection of sidewalks during 
puilding operations generally see Mu- 
nicipal Corporations § 3734. 

rave East Cleveland v. Wald, 17 Oh. 
A. : 

Mode of constructing sidewalks 
generally see Municipal Corporations 
§§ 2371-2373. 

41. Marr v. Whistler, 49 Cal. A. 
364, 193 P 600. 

Regulation of fire escapes gener- 
ae see Municipal Corporations § 
443. 

42. Creek v. Nonpareil Inv. Co., 
66 Colo. 550, 185 P 478. 

Building regulations generally see 
Municipal Corporations §§ 356-406, 
3736, 3737. 

43. Neave Bldg. Co. v. Roudebush, 
26yOhe CirCt.ane Sy 229. 

Safeguards for employees gener- 
ally see Master and Servant §§ 522— 
547, 566-601. 

44. Morgan v. Bross, 64 Or. 63, 
129) (Poets: 

Building regulations generally see 
Municipal Corporations §§ 3856-406, 
87864" 878.2% 

45. See supra § 104. 

46. Kimball v. Davis, 117 Me. 187, 
108 A 154; Nugent y. Boston Cons. 
Gas Co., 238 Mass. 221, 130 NE 488; 
Kolankiewiz v. Burke, 91 N. J. L. 
567, 103 A 249. 

47. See supra § 103. 

48. Ark.—Bain v. Ft. Smith Light, 
ete. Co., 116 Ark. 125, 172 SW 843, 
LRA1915D 1021. 

Ky.—Louisville, etc., R. Co. v. Dal- 
aa 102 Ky. 290, 48 SW 431, 19 KyL 

Mich.—Rotter v. Detroit United R. 
Co., 205 Mich. 212, 171 NW 6514; 
Westover v. Grand Rapids R. Co., 180 
Mich. 373, 147 NW 630; Scott v. Dow, 
162 Mich. 636, 127 NW 712; Cook v. 
Johnston, 58 Mich. 437, 25 NW 388, 
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for window cleaners;** and the laying of temporary 
floors in buildings under construction.** 

[§ 106] (2) Minority Rule. In those jurisdictions 
where violation of a statute is not regarded as neg- 
ligence per se,*® the same view is, of course, enter- 
tained with respect to violation of a municipal ordi- 
nance.*® Even in some jurisdictions where violation 
of a statute is regarded as negligence per se,*” it 
is considered that violation of a municipal ordi- 
nance is not negligence per se,** but can only be 
regarded as evidence of negligence.*® : 

[§ 107] c. Conflicting Views Discussed. While 
there is, as has been seen, a considerable variance 
in the expressions of the courts as to the effect of 
violation of a statute or ordinance,°®® this variance 
is more apparent than real,®! and is perhaps to be 


55 AmR 703. 

N. Y.—Schumer v. Caplin, 241 N. 
Y. 346, 150 NE 139; Fluker v. Ziegele 
Brewing Co., 201 N. Y. 40, 93 NE 
1112, AnnCas1912A 793; Donnelly v. 
Rochester, 166 N. Y. 315, 59 NE 
989; Kmnupflie v. Knickerbocker Ice 
Co., 84 N. Y. 488 [rev 23 Hun 159]; 
Mabs v. Park, 200 App. Div. 75, 192 
NYS 664; Macauley v. Schneider, 9 
App. Div. 279, 41 NYS 519. Compare 
Kavanagh v. New York, etc., R. Co., 
196 App. Div. 384, 386,187 NYS 859 
[aff 233 N. Y. 597 mem, 1385 NE 933 
mem] (“Where the... legislative 
body of a municipal corporation, hav- 
ing in view the public safety, or the 
safety of the individual, commands 
or forbids the doing of a particular 
act, the failure to do or refrain from 
doing the act commanded or prohib- 
ited, as the case may be, is negli- 
gence per se’’). 

Pa.—Fane v. Philadelphia Rapid 
Transit. Co., 228 Pa. 471, 77 A 806; 
Ubelmann v. American Ice Co., 209 
Pa. 398, 58 A 849. 

“Negligence can not be fastened on 
the carrier by some local police regu- 
lation.” Louisville, etc., R. Co. 
Dalton, 102 Ky. 290, 296, 43 SW 43 
19 KyL 13818. 

[a] Reason for rule—‘It is not 
within any of the general or special 
powers conferred upon municipal 
corporations.in this State to create 
a right of action between third per- 
sons, nor to enlarge the common law 
or statutory liability of citizens 
among themselves.” Bain. .v. .PG 
Smith Light, etc., Co., 116 Ark. 125, 
133, 172 SW 843,. LRAI915D 1021 
[quot Temple v. Walker, 127 Ark, 279, 
283, 192 SW 200]. 

49. See cases supra note 48; and 
infra this note. 

[a] Basis of admission.—(1) Vio- 
lation of an ordinance is not of it- 
self direct and substantive evidence 
of negligence, but merely a fact for 
consideration with other facts in as- 
certaining the existence of negli- 
gence. Riegert v. Thackery, 212 Pa. 
86, 61 A 614; Ubelmann v. American 
Ice Co., 209 Pa. 398, 401, 58 A 849; 
Herron y. Pittsburg, 204 Pa, 509, 54 
A 311, 983 AmSR 798; Foote v. Amer- 
ican Product; Co., ‘195 “Pa, 190, 45 A’ 
934, 78 AmMSR 806, 49 LRA 764; Leder- 
man y. Pennsylvania R. Co., 165 Pa. 
118, 30 A 725, 44 AmSR 644. (2) 
“Ordinances and their violation are 
admissible, not as substantive and 
sufficient proof of the negligence of 
the defendant, but as evidence of 
municipal expression of opinion, on 
a matter as to which the municipal 
authorities had acted, that the de- 
fendant was negligent, and are to be 
taken into consideration with all the 
other facts in the case.” Ubelmann 
v. American Ice Co., supra. 

50. See supra §§ 103-106. 

51. See Ledbetter v. English, 166 
N. C. 125, 128, 81 SE 1066 (where the 
court referred to “this apparent con- 
flict of authority’). 


WV 
1; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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explained by the fact that the courts have not al- 
ways deemed it necessary to draw, in the discussion 
of the particular case, the distinction between what 
may be termed ‘‘actual negligence’’ and ‘‘action- 
able negligence.’’>? It is, of course, the settled doc- 
trine in a few states that mere violation of a statute 
or ordinance does not amount to actual negligence,®* 
but where there are found, in the same state, judi- 
cial statements that violation of a statute or ordi- 
nance is negligence per se,°* and that such violation 
is merely prima facie evidence of negligence®® or 
merely some evidence of negligence,** the apparent 
conflict is probably due to the use of the term ‘‘neg- 
ligence’’ in different senses.57 That is to say, while 
violation of a statute or ordinance may be in and 
of itself a negligent act or omission®® it does not 
neccessarily constitute actionable negligence,®® for 
no cause of action can arise out of such violation 
unless, as a proximate result thereof,®° some per- 
son who was intended to be protected by such stat- 
ute or ordinance*! has suffered an injury in person 
or property,°? which was one of the consequences 
contemplated by the statute or ordinance and which 
it was intended to prevent.®* If all these elements 
coexist there is actionable negligence,** unless the 


52. Ledbetter v. English, supra. 
“Much of this apparent conflict of 


63. 
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111, 112. 
Riter-Conley Mfg. 


See infra §§ 
64 O’Donnell v. 


145 C.J.] 725 
violation is shown to be justified or excused by the 
peculiar circumstances of the particular case.® 
Many of the cases may, therefore, be reconciled on 
the theory that, where the courts have said that 
violation of a statute or ordinance is negligence 
per se, they have meant that such violation was 
conclusive on the question of actual negligence, leav- 
ing open the question whether the other elements 
necessary to render such negligence actionable were 
present, while the cases which have said that such 
violation is merely evidence of negligence have 
meant that it could not establish more than one of 
the elements of actionable negligence.®® It has also 
been suggested that a distinction may properly be 
drawn between statutes and ordinances of a manda- 
tory nature, imposing affirmative duties for the pro- 
tection of others, and those which are of a prohibi- 
tive nature, forbidding acts which may or may not 
be negligent in fact under the circumstances of a 
particular case, and that violation of statutes or 
ordinances of the former class may properly be re- 
garded as negligence per se while violation of those 
falling within the latter class should not be re- 
garded as more than evidence of negligence.*®? 

[§ 108] 5. Violation as Gross Negligence. 


859. The doctrine is reiterated that 
the violation of a statute requiring 


authority -arises from a failure to 
distinguish between negligence, 
which is a failure to perform a duty 
imposed by law and from which no 
injury may follow, and actionable 
negligence, in which there must not 
only be a failure of duty, but also 
an injury as the proximate result. 
In other words, the courts have some- 
times lost sight of the principle that 
the violation of an ordinance or stat- 
ute may be negligence per se, or as 
a matter of law to be declared by 
the court, and at the same time only 
evidence of the right to recover, 
which requires proof of two facts: 
(1) negligence; (2) that the negli- 
gence is the proximate cause of the 
injury.” Ledbetter v. English, supra. 
“There are many authorities which 
hold that the violation of an ordi- 
nanee regulating the manner and 
speed at which a vehicle may be op- 
erated in a public street does not 
necessarily constitute negligence per 
se, but those authorities have no ap- 
plication where it appears, as we be- 
lieve it does in the present case, that 
the violation of the ordinance neces- 
contributed to cause the acci- 
Becker v. Chicago R. Co., 216 
~ 324, 329. 
See supra §§ 104, 106. 


54 See supra §§ 103, 105. 

55. See supra § 102. 

56. See supra § 101. 

57. Distinction between negligence 
and actionable negligence see supra 
§, 2. 

58. See supra §§ 103, 105. 


59. Ridge v. High Point, 176 N. 
C. 421, 424, 97 SE 369. 

“There was a clear violation of the 
ordinance and this was negli- 
gence per se, or, in other words, it 
was negligence, as matter of law, to 
be declared by the court, but it was 
not actionable negligence as it may 
have resulted in no actual harm. In 
order to make it actionable, it was 
necessary to show that it was the 
proximate cause of the death, as the 
two must unite so as to become ac- 


tionable.”’ Ridge v. High Point, 
supra, 
60. See infra 479. 


§ 

61. See infra §§ 113-115. 

62. See Morrison v. Lee, 22 N._D. 
251, 255, 188 NW 548, 38 LRANS 412 
(“Violation of a statutory duty may 
constitute negligence per se and ac- 
tionable in case of resultant injury’’). 

fT as element of actionable 
negtinande see supra §§ 31, 32. 


| said: 


Co., 124 Tll.-A. 544. 

65. See infra §§ 121, 122. 

66. See Conrad y. Springfield Cons. 
R. Co., 145 Ill. A. 564, 572 [aff 240 Ill. 
12, 88 NE 180, 130 AmSR 251] (“It 
is commonly said that the violation 
of a statute or of a city ordinance, 
where the ordinance is such 2 one 
as the city is authorized by its char- 
ter or by the statute to adopt, is 
prima facie evidence of negligence. 
U. S. Brewing Co. v. Stoltenberg, 211 
Ill. 531. Prima facie evidence means 
evidence which is sufficient to estab- 
lish the fact unless rebutted, the 
expression prima facie being used 
as an antonym of conclusive. The 
duty of the appellant under the or- 
dinance being absolute proof of the 
violation of such duty in the case 
at bar became conclusive evidence 
of the negligence of appellant, if’ it 
appeared from a preponderance of 
the evidence that the violation of 
said ordinance was the proximate 
cause of the injury to appellee’). 

67. Stevens v. Luther, 105 Nebr. 
184, 187, 189, 190, 180 NW 87 [foll 
Dorrance y. Omaha, etc., St. R. Co., 
105 Nebr. 196, 180 NW 90, and dis- 
appr Walker v. Klopp, 99 Nebr. 794, 
157 NW 962, LRA1916E 1292] (where, 
in connection with a decision that 
violation of a statute regulating the 
speed of automobiles was merely 
evidence of negligence, the court 
“On account of some iack of 
harmony, it may be advisable in this 
connection to review the former de- 
cisions of this court with respect to 
the question whether the violation 
of a statute or ordinance enacted for 
the safety or protection of persons or 
property constitutes negligence per 
se, or is only evidence of negiigence, 
for the jury to consider with all the 
other evidence in the case on that 
issue. The rule that the violation 
of a statute requiring signals to be 
given by railroad trains approach- 
ing crossings is evidence to be con- 
sidered by the jury in ascertaining 
whether defendant was guilty of 
negligence is first laid down in Ne- 
braska in Omaha, ete, R.. Co. v. 
O’Donnell, 22 Nebr. 475, 25 NW 235, 
and with respect to the violation of 
a city ordinance of this nature in 
Union Pac. R. Co. v. Rassmussen, 
25 Nebr. 810, 41 NW 778, 13 AmSR 
527. The question is discussed at 
length by Irvine, C., in Chicago, etc., 
R. Co. v. Metcalf, 44 Nebr. 848, 63 
NW 51, 28 LRA 824, beginning at p. 


a bell to be rung or whistle to be 
sounded by a locomotive when ap- 
proaching a road crossing is not neg- 
ligence per se, but only evidence of 
negligence. Since this decision it 
has been the rule with few excep- 
tions for the district courts of the 
state to instruct that the violation 
of such a statute or ordinance is evi- 
dence of negligence, which the jury 
is entitled to consider in connection 
with all other evidence in the case. 
... There are decisions which at 
first reading may seem to be incon- 
Sistent with this rule, but most of 
them may be distinguished on ac- 
count of the different character and 
purpose of the statutes involved. 
Statutes requiring protective devices 
to be placed upon machinery, upon 
barbed-wire fences, scatfolding stat- 
utes, railroad fencing statutes, fire 
escape statutes, and other statutes 
of like nature, impose a mandatory 
and affirmative duty upon the owners 
of such property, and even in states 
where the violation of speed stat- 
utes is held to be only evidence from 
which negligence may be inferred, 
the eourts generally hold that a fail- 
ure to perform a mandatory duty so 
enjoined is negligence per se, and 
if any person to whom the duty is 
owed, or for whose protection the. 
statute is enacted, is injured in con- 
sequence of such violation, a case 
is made... . Statutes limiting the 
speed of vehicles are upon a differ- 
ent footing. There is a general duty 
upon drivers of street cars, automo- 
biles, and vehicles generally, to use 
due care for the rights of others 
when driving upon streets and in 
crossing intersections. The exercise 
of due care demands that such ve- 
hicle, especially at crowded inter- 
sections, move at a moderate rate of 
speed. <A statute or an ordinance 
which seeks to prescribe a limit of 
speed upon streets or intersections, 
and forbids a greater speed, may 
make an act unlawful and subject 
the doer to punishment where before 
its enactment. no breach of law ex- 
isted; but while in some instances 
the speed of a vehicle may of itself 
constitute negligence, in other in- 
stances, although the act imay be un- 
lawful in the sense that the doer 
is liable to punishment, no reason- 
able mind would say that the act was 
negligent of itself. Take, for ex- 
ample, the statute under considera- 
tion, which provides that it is un- 
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Whether or not violation of a statute will constitute 
gross negligence, so as to preclude the defense of 
contributory negligence, depends largely upon the 
purpose of the statute and the seriousness of the 
consequences to be guarded against.°* 


violation of a statute prohibiting 


pistols®® or the employment of children in danger- 
ous occupations’? may be regarded as gross negli- 
gence; but it is otherwise as to violation of a stat- 
ute prohibiting the operation of motor vehicles on 
the highways by persons under a designated age” 
or limiting the speed of motor vehicles.’? 

[§ 109] 6. Violation as Willful or Wanton Negli- 
While the violation of a statute may, under 
some circumstances, constitute willful or wanton 


gence. 


lawful to operate an automobile at 
intersections of streets within a city 
at a speed exceeding 6 miles an hour. 
We all Know that in the great ma- 
jority of cities, many of which in this 
state have less than 3,000 inhabitants, 
to drive across the intersections of 
streets at, 7, \8,. 10,),or..12.,miles.,an 
hour is entirely consistent with the 
exercise of due care, and therefore, 
except under special circumstances, 
it is not negligence. In fact, cir- 
cumstances may arise where, in or- 
der to avoid an accident, it would 
be negligence not to exceed the statu- 
tory limit’’). 

68. Ludke v. Burck, 160 Wis. 440, 
152 NW 190, LRAI915D 968. 

{a] Thus the violation of some 


statutes is a matter of such gravity 
that public policy requires that vio- 
latcrs be held to strict accounta- 
bility for the consequences, regard- 
less of the fault of the injured per- 
son, while other statutes merely pro- 
hibit something innocent in itself in 
crder to compel a higher degree of 
care. Ludke v. Burck, 160 Wis. 440, 
152 NW 190, URA1915D 968. 

Contributo: negligence in case of 
violation of statute or ordinance gen- 
ally see infra § 532. 

69. Pizzo v. Wiemann, 149 Wis. 
235, 134 NW 899, 88 LRANS. 678, 
AnnCasi913C 803. 

Sale of firearms to minors gener- 
ally see \Weapons [40 Cye 853, 872, 


873]. 
70. “inoza v. Northern Chair Co., 
152 Wis. 4738, 140 NW 34. 


Employment of children generally 
8 Infants § 16; Master and Servant 

38. 

71. Wopkins v. Droppers, 184 Wis. 
400, 198 NW 738, 36 AUR 1156. 

Regulations as to age of operators 
of motor vehicles generally see Mo- 
tor Vehicles §§ 211, 212. 

72. ULudke vy. Burck, 160 Wis. 440, 
152, NW 190, LRA1915D 968. 

Regulations as to speed of motor 
vehicles generally see Motor Vehicles 
§§ 35-438. 

73. See supra § 48. 

74 %QTll.—Landgraf v. Kuh, 188 Ill. 
484, 59 NE 501. 

Ky.—Bryant v. Ellis, 222 Ky. 272, 
300 SW 610. 

Mich.—Fuller y. Hessler, 226 Mich. 
311, 197 NW 524. 


Minn.—Chase v. ‘Tingdale, 127 
Minn. 401, 149 NW 654. 

Nebr.—Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692. 

N. Y.—Beickert v. G. M, Labora- 


tories, 242 N. Y. 168, 151 NE 195; 
Kupelian v. Andrews, 233 N. Y. 278, 


135 NE 502; Brugher v. Buchten- 
Kireby L677. Ne vs ike, .60. IN BY 420% 
Bretsch v. Plate, 82 App, Div.,'399, 
81 NYS 868. 


N. C.—Morrison vy. Cornelius, 63 


N.C. 346. 

Oh.—Marqua y. Martin, 109 Oh. 
St. 56, 141 NE 654. 

Or.—Santoro v. Brooks, 121 .Or.} 


424, 254 P 1019. 
Pa.—Fane v. hiladelphia Rapid 


Transit; Co., 228 ‘Pa. 471, TT. A. .896; 


For later cases, developments and changes in the law see cumulative Annotatio 
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Thus, the 
the sale of toy 


it was intended 


Ubelmann v. American Ice Co., 209 
Pa. 398, 58 A 849. 

R. I.—Galloshaw v. Lonsdale Co., 
25 oR, I.) 388,055 A: 932. 

S. C.—Smith v. Southern R. Co., 90 
S. C. 459, 461, 73 SH 867. 

Wash.—Waldy v. Preston Miil Co., 
80 Wash, 25, 141 P 192. 

Wis.—Phillips v. Wisconsin State 
Agricultural Soc., 60 Wis. 401, 19 
NW 377. 

Can.—Grand Trunk Pac, R. Co. v. 
White, 43 Can. S. C. 627 [allowing 
app 2 Alta.’ L. 522]. 

Man.—Bears v. Central Garage Co., 
22 Man. 292, 3 DomLR 387, 21 West 
LR 252, 2 WestWkly 283. 

“When the statute directs a cer-: 
tain thing to be done, it is negli- 
gence per se not to do what the law 
requires, but it does not follow that 
these things are not to be done at 
other times and under other circum- 
stances.” Smith v. Southern R. Co., 
supra. 

[a] Elevator regulations.—(1) An 
ordinance requiring that all doors 
approaching elevator shafts have 
safety locks so that the door will 
be closed when the elevator car is 
not at the floor where the door is 
located does not require that a door 
shall remain locked when the eleva- 
tor car is not at the floor where the 
door is located but only that it shall 
then be closed. U. S. Central Pub. 
House v. Flury, (Oh. A.) 157 NE 794. 
(2) Maintaining, without inclosure 
in fireproof partitions, an elevator 
shaft erected before the adoption of 
an ordinance requiring all elevator 
shafts erected after its adoption to 
be so inclosed is not a violation of 
the ordinance. Kerwin v. Thompson, 
110 Nebr. 251, 192 NW 692. 

{[b] Fire regulations.—(1) A stat- 
ute requiring that notice be given to 
adjoining landowners before setting 
fire to any woods refers to woodlands 
and is not violated by “burning off’ 
a railroad right of way, on which 
straw, trash, stubble, etc., had ac- 
cumulated, without such notice. Miz- 
zell v. Branning Mfg. Co., 158 N. C. 
265, 266, 73 SE 802. (2) Burning 
papers on a vacant lot is not a vio- 
lation of an ordinance prohibiting 
the making of fires in any ‘public 
place,” although the lot is frequented 
by children. Fuller v. Hessler, 226 
Mich. 311, 197 NW 524. 

[c] Snow removal ordinance.—A 
city ordinance requiring the removal 
of snow from sidewalks within a 
certain period after the fall of snow 
stops applies only to publie side- 
walks outside of building lines and 
not to the.steps of a building. Green 
agrnere 212 App. Div. 381, 208 NYS 
689. 

75. U. S.—St. Louis, ete, R. Co. 
v. Conarty, 288 U. S. 2438, 35 SCt 785, 
59 L. ed. 1290; Popowich v American 
Steel, ‘etc., Co., 13. .F. (2d) 381. 

Ala.—Drennen Co. v. Jordan, 181 
Ala. 570,61 S.938,».23 ALR 981. 

Cal.—Corbett v. Spanos, 37 Cal. A. 
ZOO) eu oe Le sae Oo 


- Ga.—Central .of Georgia R. Co. v. 


[§§ 108-111 


negligence, the mere violation does not constitute 
such negligence per se.** 

[§ 110] 7. Applicability of Statute or Ordinance 
—a. In General. 
nance may be relevant on the question of actionable 
negligence, it is, of course, necessary that the act 
or omission complained of should have involved an 
actual violation of such statute or ordinance."* 

[§ 111] b. Purposes To Be Accomplished—(1) In 
General, In determining whether there has been 
such violation of a statute or ordinance as may 
constitute negligence regard must be had to the pur- 
pose of the enactment,’> the dangers against which 


In order that a statute or ordi- 


to afford protection,’® and the in- 


juries which it was intended to prevent,’? and it 


Griffin, 35 Ga. A’ /161; 132 SE 255; 
Platt v. Southern Photo Material 
Co., 4 Ga. A. 159, 60 SE 1068. 
lll.—Fogelsong v. Peoria R. Termi- 
nal Co., 203 Ill. A. 546; Moore v-: 
Dering Coal Co., 147 Ill. A. 95 [aff 
242. Tll. 84, 89 NE 674]. 
Iowa.—Hansen v. Kemmish, 201 
Iowa 1008, 208 NW 277, 45 ALR 498. 
Kan.—Denton v. Missouri, ete., R. 
Co., 90 Kan. 51, 133 P 558, 47 LRANS 
820, AnnCas1915B 639; Maltby v. 
Dihel, 5 Kan. 430. 
Mass.—McGlauflin v. Boston, etce., 
R. Co., 230 Mass. 431,-119 NE 955, 
LRA1918E 790; Berdos v. Tremont, 
etc., Mills, 209 Mass. 489, 95 NE 876, 
AnnCas1912B 797. 
Peas Gabel v. Swope, 41 Mo. A. 


it 
Oh.—Steinbeck v. John Hauck 
Brewing Co, 7%. Oh, As 18) 2620h— Gir: 
Ct IN: OS; 280. 
R. I.—Morrissey v. Providence, etc., 
Re Oow Lh CRS 271. oy AO: 
Tenn.—Qyeen v. Dayton Coal, ete., 
Co., 95 Tenn. 458, 32 SW 460, 49 Am 
SR.935, 80 LRA 82. 
Eng.—Atkinson v. Newcastle, ete., 
Waterworks Co., 2 Ex. D. 441. 
Can.—Grand Trunk Pac. R. Co. 
v. White, 43 Can S. C. 627 [allowing 
app 2 Alta. Ji-"522].. -- 


Ont. — Walsh  v._ International 
Bridge, “ete: (Con 44 Ont ki. be ae 
DomLR 701; Milligen v. Thorn, 32 


Ont. L. 195, 7 OntWN 310. 
“We are to consider the specific 


|thing at which the statute is aimed, 


and the immediate effect that it was 
intended directly and proximately to 
accomplish by its command or pro- 
hibition.” Bourne y. Whitman, 209 
Lae 155, 170, 95 NE 404, 35 LRANS 
( 


76. Brown v. Shyne, 242 N. Y. 176, 
151 NE 197, 44 ALR 1407; Hannan 
v. Ehrlich, 102 Oh. St. 176, 131 NE 
504 (dictum). 


77. Cal.—Corbett v. Spanos, 87 
Cal. A. 200, 173 P 769. 
Iowa.—Hansen v. Kemmish, 201 


Iowa 1008, 208 NW 277, 45 ALR 498. 
Minn.—Osborne y. McMasters, 40 
Minn. 103, 41 NW 548, 12 AmSR 698. 
Mo.—Mansfield v. Wagner Electric 
Mfg. Co., 294 Mo. .235, 242 SW 400, 
401 [quot Cye]. 

N. Y.—Kavanagh v. New York, etc,. 
R. Co., 196 App. Div. 384, 187 NYS 
859 [aff 233 N. Y. 597 mem, 135 NE 
933 mem]. 

Tex.—Texas, etc., R..Co. v. Baker, 
(Commn. A.) 215 SW 556 [rev (Civ. 
A.) 184 SW 664]; Franklin v. Hous- 
Bae Hbecitg Co. (Civ. VA.) 2816. Sie 

“Generally speaking, the harm for 
which the action is brought must be 
of the kind which the statute was 
intended to prevent.’ Hansen v. 
Kemmish, 201, Iowa 1008, 1011, 208 
NW 277. 45 ALR 498. , 

[a] . Covering stairs with perma- 
nent flooring.—An ordinance pro- 
hibiting covering stairs of a build- 
ing with a permanent flooring. “is 
purely a fire protection measure, de- 
signed to enable the fire depart- 


ns, same title, page and note number. 


§§ 111-113] 


cannot be extended by construction so as to impose 
a duty beyond that which it was the legislative in- 
Accordingly, if none of the 
consequences which the statute or ordinance was 
intended to guard against have ensued from its vio- 
lation, such violation does not amount to negli- 
gence, even though some other injurious consequence 
has resulted;*® but in such ease the liability, if 
any, must rest solely on common-law negligence.®° 
It has been held that violation of a statutory duty 
may be a material fact and evidence of neglgence, 
even though the injury complained of is not within 
the purview of the statute,*+ but there is also au- 
thority for the contrary view,*? and it is clear that, 


tention to impose.*® 


ment to have unobstructed access 
from one floor of a building to an- 
other in case of fire, and it is mani- 
festly not intended to provide for 
‘the protection of the general public 
from injury.” Corbett v. Spanos, 37 
Cal. A. 200, 204, 173 P 769. 

[b] Protection of polishing wheel. 
—A statute requiring persons oper- 
ating any polishing wheel or machine 
generating dust, smoke, or poisonous 
gases to equip such machine with a 
hood connected with a blower was 
intended to prevent injury or disease 
through inhalation, and is not avail- 
able to a servant whose eye was in- 
jured by particles flying from an 
emery wheel. Mansfield v. Wagner 
Electric Mfg. Co., 294 Mo. 235, 242 
Sw 400. — 

78. Popowich v. American Steel, 
ete., Co., 13 F. (2d) 381; Drennen Co. 
Waa wvordans. PSI JAlale STO; 61 2S’ 038; 
23 ALR 981; Layton v. Hudson, 25 
Del. 573, 83 A 134; Mansfield v. Wag- 
ner Blectric Mfg. Co., 294 Mo. 235, 
242 SW 400, 401 [quot Cyc]. 

[a] Place of employment.—dA stat- 
ute requiring an employer to fur- 
nish safety devices and safeguards 
so as to render the place of employ- 
ment safe for employees therein and 
frequenters thereof applies to the 
places where some employee is re- 
quired to work, either temporarily or 
permanently, but cannot be ex- 
tended so as to include other places, 
and hence does not apply to an em- 
ployee of an independent contractor 
who is injured while standing on a 
window sill engaged in washing win- 


dows. Popowich v. American Steel, 
ete. Co; 113) Bee (2d) VST. 
[b] Protection of streets while 


pbuilding being improved.—An ordi- 
nance requiring that, where a house, 
structure, or improvement extends 
above one story, the builders or 
owner shall erect a temporary struc- 
ture over the sidewalk adjacent to 
which the improvement is _ being 
made with a -roof of _ sufficient 
strength to resist the force of ma- 
terial which may fall from the walls 
of the improvement as the work pro- 
gresses and which will protect those 
passing along the sidewalk, is de- 
signed to protect people in the street 
against danger from the falling of 
objects which the operation of con- 
structing or improving buildings 
may require to be handled above the 
street, and does not apply where the 
work being done is merely the calci- 
mining of interior walls. Drennen 
Co. v. Jordan, 181 Ala. 570, 61 S 938, 
23 ALR 981. 
r [ec] Notice before starting fire.— 
Under a statute requiring one to no- 
tify adjoining owners of his inten- 
tion to start a fire on his land, where 
such fire will in any manner endan- 
ger timber or other property on ad- 
joining land, one who started a fire 
under circumstances which did not 
in any way endanger, timber or other 
property of an adjoining landowner 
and used proper care in starting and 
controlling the fire is not liable for 
damage to property of an adjoining 
owner, although he gave no notice of 
\ hig intention. Layton v. Hudson, 25 


, 


214 Til. 


NEGLIGENCE 


eral, 


Del. 573, 83 A 134. 

79. Ga.—Central of Georgia R. 
Co. v. Griffin, 35 Ga. A. 161, 132 SH 
255; Platt v. Southern Photo Mate- 
rial Co., 4 Ga. A. 159, 60 SE 1068. 

Ill.— Donohue v. Stiles Constr. Co., 
A 82; 
Til. ‘A. 275, 280 [eit Cyc]. 


Iowa.—Hansen v. Kemmish, 201 
eg 1008, 208 NW 277,. 45 ALR 
98. : 

Kan.—Parman v. Lemmon, 119 


Kan. 323, 120 Kan. 370, 244 P 227, 44 
LRA 1500 [quot Cye]; Denton v. Mis- 
Souri, etc:,*R. Cos 90' Kani 51, 53). 133 
P 558, 47 LRANS 820, AnnCas1915B 
639 [quot Cyc]. 

Mass.—Gay v. HEssex Electric St. 
R. Co., 159 Mass. 238, 34 NE 186, 38 
AmSR 415, 21 LRA 448. 

Mich.—Mellish v. Pere Marquette 
R. Co., 167 Mich. 86, 1382 NW 513: 

Mo.—Butz v. Cavanaugh, 137 Mo. 
503, 38 SW 1104, 59 AmSR 504. 

Nebr.—Frontier Steam Laundry 
Co. v. Connolly, 72 Nebr. 767, 101 
NW 995, 68 LRA 425. 

N. Y.—Kavanagh v. New York, etc., 
R. Co., 196 App. Div. 384, 187 NYS 
859 [aff 233 N. Y. 597 mem, 135 NE 
933 mem]. 

Oh.—Steinbeck v. John Hauck 
Brewing Co., 7 Oh. A. 18, 26 Oh. Cir, 
Ct. Ne Si 233: 

R. I.—Waterman v. Shepard, 21 R. 
Te 257, 43) AY 66. 

Tex.—Franklin vy. Houston Elec- 
tric Co., (Civ. A:) 286 SW 578. 

Eng.—Gorris v. Scott, L. R. 9 
Exch, 1.25. : 


Ont.—Smith v. Hayes, 29 Ont. 283. 


“In determining whether the vio- 
lation of a statute is negligence so 
as to support an alleged cause of 
action, the court is called upon to 
examine the law in respect to its 
objects; for if it appears that, not- 
withstanding the violation, none of 
the consequences contemplated and 
sought to be guarded against have 
ensued, or that the plaintiff is not 
the person or does not belong to 
the class to whose benefit or for 
whose protection the statute was en- 
acted, the court can not declare that 
there is a case of negligence per se 
as to that cause of action or that 
plaintiff.’ Platt v. Southern Photo 
Material Co., 4 Ga. A. 159, 164, 60 SE 
1068. 

[a] Leavin street car with 
brakes unfastened.—A street car 
company which leaves its cars stand- 
ing in the public street, with un- 
fastened brakes, contrary to a city 
ordinance, knowing that the cars 
would be likely to attract children, 
is not liable for injuries to a ten- 
year-old boy who went upon the cars 
to play, caused by the flying back 
of a brake. Gay v. Hssex Electric 
St. R. Co., 159 Mass. 238, 34 NE 186, 
38 AmSR 415, 21 LRA 448. 

80. See cases; Supra note 79. 

81. Hansen v. Kemmish, 201 Iowa 
1008, 208 NW 277, 45 ALR 498. 

[a] Restraining animals. — De- 
fendant’s failure to restrain his boar, 
as required by statute, was prima 
facie evidence of negligence in an 
action for injury sustained by plain- 


tiff as the result of a collision be-- 


Wing v. Smith, 190) 
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where a statutory duty is imposed for purposes 
other than the protection of persons and property, 
noncompliance therewith can have no bearing upon 
the question of neglgence.*? 

[§ 112] (2) Incidental Purposes. 
one may be entitled to the benefit of a statute or 
ordinance imposing a duty it is not necessary that 
the primary purpose of the enactment should have 
been to protect him,®* but it is sufficient that his 
protection was one of the purposes intended.*® 

[§ 113] ¢. Persons To Be Protected—(1) In Gen- 
In order that violation of a statute or ordi- 
nance may constitute negligence it is necessary that 
the duty created thereby should have been for the 


In order that 


tween his automobile and defendant’s 
boar when such boar was running at 
large on the highway. Hansen v. 
Kemmish, 201 Iowa 1008, 208 NW 
277, 45 ALR 498. 

82. Bourne v. Whitman, 209 Mass. 
155, 95 NE 404, 35 LRANS 701; Lloyd 
v. Ogleby, 5 C. B. N.S. 667, 94 ECL 
667, 141 Reprint 268. 

[a] “A failure to use a safety ap-- 
pliance, adopted as a_ protection 
against some particular danger, can- 
not be relied upon to prove negli- 
gence when the injury is caused by 
another danger which the appliance 
was not designed to guard against.” 
McGlauflin v. Boston, ete, R. Co., 
230 Mass. 4381, 435, 119 NE 955, LRA 
1918H 790. 

{[b] Driving on the wrong side 
of the road is no evidence of negli- 
gence in an action brought against 
the driver for running over a per- 
son who was crossing the road on 
foot. Lloyd v. Ogleby, 5 C. B. N. S. 
667, 94 ECL 667, 141 Reprint 268. 

83. Austin v. Rochester Folding 
Box Co., 111 Misc. 292, 181 NYS 275 
[rev on other grounds 194 App. Div. 
952 mem, 185 NYS 108 mem]. 

[a] That a motor vehicle is op- 
erated: without a car license can 
have no possible bearing upon the 
question whether there has been 
negligence in the operation of the 
vehicle. Austin v. Rochester Fold- 
ing. Box Co., 111 Mise: 292, 181 NYS 
275 [rev on other grounds 194 App. 
Div. 952 mem, 185 NYS 108 mem]. 

84. King v. San Diego Electric R. 
Co.; 176 Cal. 266, 168 P 131. & 

85. King v. San Diego Electric R. 
Co., supra; San Antonio, ete., R. Co. 
bag tnt (Rex Civ) A Jail 98a Sw 


[a] Duty of street car on ap- 
proach of fire apparatus.—A fire au- 
tomobile on its way to a fire was 
forced to take to the sidewalk on 
account of the sudden obstruction of 
a crossing by defendant’s street car 
and the automobile struck and in- 
jured plaintiff, a bystander on the 
sidewalk. -It was held that, in an 
action for his injuries, plaintiff was 
entitled to invoke an ordinance re- 
quiring that street cars in the vi- 
cinity of any fire vehicles going to a 
fire should retard or accelerate their 
speed as the case might be in order 
to afford the unobstructed use of the 
street to the fire vehicle, for ‘the 
legislative body intended not only 
to enable the fire department to 
reach a fire speedily and unhampered, 
but also to prevent collisions with 
other vehicles and consequent injury 
to firemen and bystanders. There is 
nothing in the ordinance itself to 
negative such an intent, and the very 
close relation between an obstructed 
right of way and a collision shows 
that an accident like the one here 
involved was in the contemplation 
of the city council when it framed 
the ordinance. In other words, both 
the members of the fire department 
and the individual members of the 
public are within the class intended 
to be protected by this provision.’ 
King v. San Diego Electric R. Co, 
176 Cal. 266, 271, 168 P 181. 
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benefit of, or should have been owed to, the per- 
son claiming to have been injured through the vio- 
lation,’® that is, he must be a person for whose 
protection the statute or ordinance was designed.* 
Among statutes or ordinances to which this rule has 
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been applied may be mentioned those relating to: 


86. U. S.—St. Louis, etc, R. Co. 
v Conarty, 238 U. S. 243, 35 SCt 785, 
59 L. ed. 1290; Hover v. Denver, etc., 
R. Co., 17 F. (2d) 881; Chicago Great 
Western R. Co. v. Minneapolis, etce., 
R..Co., 176 Fed. 287, 100 CCA 41, 20 
AnnCas 1200. 

Ala.—Watts v. Montgomery Tract. 
Co., 175 Ala. 102, 57 S 471, 472 [cit 
Cyc]. 

Cal.—Figone v. Guisti, 43 Cal. A. 
606, 185 P 694. 

Ga.—Central of Georgia R. Co. v. 
Griffin, .35 Ga. A... 161, °132:;SE (2553 
Platt v. Southern Photo Material Co., 
4 Ga. A. 159, 60 SE 1068. 

Ill.— Williams v. Chicago, ete., R. 
Co., 135 Ill. 491, 26 NE 661, 25 AmSR 
397, Lis DRA» 852; Seghetti v.- B. F. 
Berry Coal Co., 186 Ill. A. 263, 266 
[eitiCy.ec}. 

Ind.—Steiert v. Coulter, 54 Ind. A. 
643, 102 NE. 113, 1038 NE 117; Zim- 
merman y. Baur, 11 Ind. A. 607, 39 
NE. 299. 

Kan.—Parman v. Lemmon, 119 
Kan. 323, 120 Kan. 370, 244 P 227, 44 

; Denton v. Missouri, etc., 
Rar.Cos eyo 138 ees bo ShivAT 
LRANS 820, AnnCas1915B 639; Clark 
v. Missouri Pac. R. Co., 85 Kan. 350, 
11. P.134;. Missouri Pac. R. Co. ~v. 
Pierce, 33 Kan. 61, 5 P 878. 


La.—Lopes v. Sahuque, 114 La. 
1004, 38 S 810. 
Minn.—Hamilton v. Minneapolis 


Desk Mfg. Co., 78 Minn. 3, 80 NW 
693, 79 AmMSR 350; Rosse v. St. Paul, 
etc., R. Co., 68 Minn. 216, 71 NW 20, 
64 AmSR 472, 37 LRA 591; Osborne 
v. McMasters, 40 Minn. 1038, 41 NW 
543, 12 AmSR 698. 
Mo.—Anderson vy. Wells, (A.) 273 
SW 233; Cornett v. Chicago, etce., R. 
Co., 184 Mo. A. 4638, 171 SW 15. 
Mont.—Conway v. Monidah Trust, 
47 Mont. 269, 132 P 26, LRAI915E 


500. 

N. J.—Guse v. Martin, 96 N. J. 
L. 262, 114 A. 316. 

N. ——Di Caprio v. New York 
Cent, Re CO 02a ANe a Xo 9A). LSLEENE 


746, 16 ALR 940 [rev 189 App. Div. 
279, 178 NYS 626, and foll Cohen v. 
Neustadter, 221 App. Div. 102, 222 
NYS 602]; Racine v. Morris, 201 N. 
Y. 240, 94 NE 864; Harty v. New 
Jersey Cent. R. Co., 42. N. Y. 468; 
Acton v. Reed, 104 App. Div. 507, 93 
NYS 911. 

. Oh.—Hannan v. Ehrlich, 102 Oh. 
St. 176, 131 NE 504 (dictum); Borck 


Vv. Cincinnati. Gas; ete? Co.,,-5<-Oh 
NPNS 526. 

Okl.—LaFayette v. Baas, 122 Okl. 
Ue, 20ee LIOL, 


R. I.—Smith v. Tripp, 13 R. I. 152; 
O’Donnell y. Providence, etc., R. Co., 
GER TZ 

Ss. C.—Hutto v. Southern R. Co., 
100 S. Cc. 181, 185, 84 SE.,719, LRA 
1915D 962 [quot Cyc]. 

Tex.—Texas, etc.,,R. Co. v. Baker, 
(Commn. A.) 215 SW 556 [rev (Civ. 
A.) 184 SW 664]; Franklin v. Hous- 
ton Electrie Co., (Civ. A.) 286 SW 578. 

Wash.—Bogdan vv. Pappas, 95 
Wash. 579, 164 P 208. 

Alta.—Winterburn  v. 
CG, a0. 1, Alta. iu. ,298. 
Bel C.—Gordon y. Victoria, 5 B. C. 

Man.—Bears v. Central Garage 
Co., 22 Man. 292, 3 DomLR 387, .21 
WestLR 252, 2 WestWkly 283. 

N. B.—Harkins v. Bensen, 33 N. B. 


Edmonton, 


93. 

Ont. — Walsh v._ International 
Bridge, ete., Co., 44 Ont. L. 117, 45 
DomLR 701. 


“A statute creating a duty can be 
invoked only by one to whom such 


duty is owed.” Gibson v. Kansas 
City Packing Box Co., 85 Kan. 346, 
349, 116 P 502, AnnCas1912D 1103. 

87: U. S.—Frank vy. Suthon, 159 
Fed. 174. ‘ ¥ i 

Cal.—King v. San Diego Electric 
Ry Co., 176 Cal. 266,168" P1381, 182 
[cit Cyc]; Cragg v. Los Angeles 
Trust Co, \154.-Cal. 663,98, P1063, 
16 AnnCas 1061; Corbett v. Spanos, 
$7) €al.. (A’200;* 173 (P° 769. 

Conn.—Anthony  v. Connecticut 
Co., 88 Conn. 700, 92 A 672. 

Ga.—Central of Georgia R. Co. v. 
Griffin, 85 Ga. A. 161, 132. SE 255; 
Platt v. Southern Photo Material Co., 
4 Ga. A. 159, 60 SE 1068. 

Ill.— Brunnworth v. Kerens-Donne- 
wald Coal Co., 260 Ill. 202, 103 NE 
178 [aff 169 Tl. A. 58]; Gibson v. 
Leonard, 143 Ill. 182, 32 NE 182, 
36 AmSR 376, 17 LRA 588; Fogel- 
song v. Peoria R. Terminal Co., 203 
Ill. A. 546; Wing v. Smith, 190 Ill. 
A. 275; Moore v. Dering Coal Co., 147 


Ih, A: 95 [aff 242 Ill. 84, 89 NE 
674]; Southern (Coal, ete. Co. v. 
Hopp, 1338 Ill. A. 239; O’Donnell v. 


Riter-Conley Mfg./Co., 124 Ill. A. 544, 

Iowa.—Hansen v. Kemmish, 201 
Iowa 1008; 208 NW 277, 45 ALR 498. 

Minn.—Landy v. Olson, etc., Sash, 
ete., Co., 171 Minn. 440, 214 NW 659; 
Dohm v. Cardozo, 165 Minn. 193, 206 
NW 377;, Schaar. v. .Conforth, °128 
Minn. 460, 151 NW 275; Hamilton v. 
Minneapolis Desk Mfg. Co., 78 Minn. 
3, 80 NW 693, 79 AmSR 350. 

Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576. 

N. H.—Casista v. Boston, 
Co., 69-.N.. H. 649, 45 A712. 

N. Y.—Flannigan v. American Glu- 
cose Co., 11 NYS 688. 

R. I.—Beehler v. Daniels, 19 R. I. 
49, 31 A 582, 


etc, oR: 


Tenn.—Carter v. Redmond, 142 
Tenn. 258, 218 SW 217. 
Ont. — Walsh  v._ International 


Bridge, etc., Co., 44 Ont. L. 117, 45 
DomLR 701; Milligan v. Thorn, 32 
Ont. L. 195, 7 OntWN 810. 

“When the lawmaking power has 
created a particular obligation or has 
inhibited certain conduct, before a 
plaintiff can invoke that law in his 
behalf it must appear... that he, 
either in his own right or as a mem- 
ber of a class, is the indirect object 
of the legislative action. ...If it 
appears that, notwithstanding the 
violation, none of the consequences 
contemplated and sought to be| 
guarded against have ensued, or that | 
the plaintiff is not the person or. 
does not belong to the class to whose 
benefit or for whose protection the 
statute was enacted, the court can- 
not declare that there is a case of] 
negligence per se as to that cause 
of action or that plaintiff.” Platt 
v. Southern Photo Material Co., 4 
Ga. A. 159, 164, 60. SE 1068. [quot 
Central of Georgia R. Co. v. Griffin, 
85 Ga. A. 161, 132 SE 255, 256). 

[a] Basis of liability.—‘Liability 
in such cases rests upon the fact 
that one for whose protection the 
law was enacted is injured as the 
result of its violation.” Dohm v. 
car oat 165 Minn, 193, 196, 206 NW 

88. Cohen v. Neustadter, 221 App. 
Div. 102, 222 NYS 602. 

Operation of motor vehicles gen- 
erally see Motor Vehicles §§ 14-237, 
470-1206, 1226-1541. 

89. Eidem v. Chicago, etc., R: Co., 
158 Ill. A. 82 [foll Cook v. Chicago, 
ete, FR. Co., beets As oS GlmeGirl-ay. 
U. S. Railroad Administration, 194 


[§ 113 


The operation of motor vehicles;%* the speed of 
railroad trains;8® signals to be given by railroad 
trains on approaching highway crossings®® or by 
street cars on approaching street crossings ;° keep- 
ing of buildings in repair;®? safety devices and the 


Iowa 1382, 189. NW 834. 3 
{a] Railroad employees are with- 
in the protection of an ordinance 
limiting the speed of railroad trains 
within the city limits. Hidem v. 
Chicago, ete., R. Co., 158 Ill. A. 82 
{foll Cook v.. Chicago, ete., R. Co., 


153 Ill.A. 596]; Girl v. U.S. Rail- 
road Administration, 194 Iowa 1382, 
189 NW 834. 


Speed of railroad trains generally 
see Railroads [83 Cyc 668, 735, 791— 
793, 797, 861, 971-977, 979, 1033, 1047, 
1108, 1218-1221, 1225, 1248, 1283, 1296, 
1310]. 

90. Williams v. Chicago, etc, R. 
Co., 135 Ill. 491, 26 NE 661, 25 AmSR 
397, 11 LRA 352; Marklinger v. Un- 
ion. Pac. R:? Co., 95 Kan..69, 147 <P 
1132. 

[a] A railway flagman stationed 
at a highway crossing to give warn- 
ing of an unsafe condition of the 
track is not within the protection 
of requirements that the engineer of 
a train shall blow the whistle for a 
crossing and shall stop the train 
promptly upon being signaled to do 
so by torpedoes placed on the track. 
Marklinger v. Union Pac. R. Co., 95 
Kan. 69, 147 P 1132. 

{[b] A person plowing in a field 
near where a railroad crosses a high- 
way iS not within the protection of a 
statute requiring that a _ railroad 
train shall sound a whistle or ring 
a bell when approaching a highway 
erossing. Williams v. Chicago, etc., 
R. Co., 135 Tll..491, 26 NE 661,° 25 
AmSR 397, 11 LRA 352. 

Signals on approaching highway 
crossings generally see Railroads [33 
Cye 937-941, 958, 962-970, 1031, 1082, 
1091, 1103-1108, 1137]. 

91. Anthony vy. Connecticut Co., 
88 Conn. 700, 92 A 672. 

[a] A passenger on a street car 
is not one intended to be protected by 
an ordinance requiring that the per- 
son in control of a street car shall 
strike a gong or bell when approach- 
ing a crossing. Anthony v. Connecti- 
cut Co., 88 Conn. 700, 92 A 672. 

Signals on approaching street 
crossings generally see Street Rail- 
roads [36 Cyc 1460, 1488, 1603, 1620]. 

92. Frank v. Suthon, 159 Fed. 174; 
Woodruff v. Bowen, 136 Ind. 431, .34 
NE 1113, 22 LRA 198. 

{a] “Neighbors or passengers.”— 
A statute requiring every person to 
keep his buildings in repair so that 
the materials composing them shall 
not injure ‘‘the neighbors or passen- 
gers” is designed for the protection 
of persons outside the building, and 
does not apply in favor of one who 
is injured by the fall of the building 
or a part thereof while he is law- 
fully therein as _ tenant, visitor, 
guest, licensee, etc. Frank y. Suthon, 
159 Fed. 174. 

{b] Firemen not protected.—A 
city ordinance making it unlawful to 
build or keep any unsafe buildings 
within the city, and requiring the 
owners to make such buildings safe 
within twelve hours after notice 
from the chief fire engineer, and un- 
der which any building likely to fall 
or take fire is deemed “unsafe,” 
within the meaning of the ordinance, 
is designed to protect citizens and 
persons on business from the danger 
of falling buildings, and the city 


from that of fire, and does not regard. 


the safety of firemen working at 
a fire. Woodruff v. Bowen, 136 Ind. 
431, 34 NE 1118, 22 LRA 198. 


Building regulations generally sce. 


Municipal Corporations 356-406, 
3736, 3737. ay 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 


§§ 113-114] 


_ safety of premises;®? the safeguarding of elevators 
and the like; the safesuarding of machinery ;** the 
location and insulation of electric wires ;% the pro- 
safeguarding of 
mines;°* and the sale of firearms to minors.°? 
has been held that, even though the person injured 
as the result of nonperformance of a statutory duty 
by defendant is not within the class for whose pro- 
tection such duty was imposed, the violation of the 


tection of 


excavations;97 the 


93. Klemens v. Morrow Milling 
Co., 171 Wis. 614, 177 NW 903. 

[a] Trespasser not protected.—A 
statute imposed upon every employer 
the duty to furnish a safe place of 
employment, to furnish and _ use 
safety devices, to do everything rea- 
sonably necessary to protect the life, 
safety, etc., of employees and “fre- 
quenters,” and defined ‘frequenter”’ 
as a person other than an employee 
who might go into or be in a place 
of employment or public building 
under circumstances rendering him 
other than a trespasser, thus includ- 
ing licensees. Plaintiff, who was em- 
ployed by a mason contractor for 
work on an outside wall of the boiler 
room of a mill, during the noon- 
hour, for his own pleasure, wan- 
dered through the mill and was in- 
jured in using a lift or elevator 
which was not provided with a safety 
device. It was held that plaintiff 
was a mere trespasser and the mill 
owner was not liable for his injury. 
Klemens v. Morrow Milling Co., 171 
Wis. 614, 177 NW _ 903. 

Building regulations generally see 
Municipal Corporations §§ 356-406, 
373.6, 373 ¢. 


94. Cal.—Sheyer vy. Lowell, 134 
Cal..357, 66 P 307. 
Mich.—Flanagan v. Sanders, 138 


Mich. 253, 101 NW _ 581. 

N. J.—Kelly v. Henry Muhs Co., 
TLUN. Jeo: B58, 591 Av 23: 

N. Y.—Flannigan v. American Glu- 
cose Co., 11 NYS 688. 

R. I.—Beehler v. Daniels, 19 R. I. 
49, 31 A 582. 

W. Va.—kLindsey v. Bluefield Pro- 
gee etc., Co, 91 W.. Va. 118; 112-SE 
3 


[a] Employees only protected.— 
Barnes Code (1918) ¢.15H § 60, which 
requires that openings of elevators 
on each floor of mercantile or other 
buildings. named shall be protected 
by sufficient self-closing hatches or 
strong guard rails, at least three 
feet high, and due vigilance used to 
keep the same closed, except when 
in actual use, is designed for the 
protection of employees, and not for 
customers or licensees or trespassers. 
Lindsey v. Bluefield Produce, etce., 
Co., 91 W. Va.°118, 112 SE 310. 

[b] Licensees or trespassers are 
not protected by a requirement that 
elevator shafts be guarded. Flana- 
gan v. Sanders, 138 Mich. 253, 101 
NW 581; Flannigan v. American Glu- 
cose Co., 11 NYS 688; Beehler v. 
Daniels, 19 R. I. 49, 31 A 582. 

[c] Firemen are not protected by 
a requirement that elevator shafts 
be guarded. Kelly v. Henry Muhs 
CO. 7 Li Need Lin 3'5 85759 Ae 23. 

[d] Policeman protected.—A stat- 
ute requiring that the gates or 
guards protecting elevator shafts 
and openings shall be kept closed at 
all times, except when in actual use, 
and that trapdoors shall be closed at 
the close of business of each day, 
is designed for the protection not 
only of employees, but also of per- 
sons who are within the building un- 
der their duty, and for lawful pur- 
poses, and hence is available to a 
patrolman of the police force who 
discovers an outside door of the 
building open and, entering in the 
dark to discover the cause, falls 
through an unguarded elevator well 
left in that condition by the occu- 
pants, and such occupants are liable 
for the death of the officer from in- 
juries so received. Racine v. Mor- 
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It 


ris, 201 N. Y. 240, 94 NE 864. 

[e] All invitees protected.—A 
statute providing that, whenever any 
person shall be injured because of 
the failure of the lessee or owner of 
any building to provide automatic 
signals on elevators to give notice 
when they are in motion, and bar- 
riers at elevator openings, the lessees 
and owners shall be jointly and sev- 
erally liable, ete, gives a right of 
action for injuries caused by the vio- 
lation of such requirements to all 
persons, whether in or out of the 
elevator, who are upon the landlord’s 
premises by his invitation. Weéks 
v. Fletcher, 29 R. I. 112, 69 A 294. 


[f] All persons protected.—A city 
ordinance requiring that “every 
opening in a shaft or hoist well 


within two and a half feet above the 
floor shall be protected by a rail, 
gate, door, or drop-door” is intended 
for the benefit of any person who 
might suffer by its violation, and is 
not restricted to firemen, policemen, 
or special classes of persons. Sheyer 
v. Lowell, 134 Cal. 357, 359, 66 P 
307. 

Safeguarding of elevators generally 
see Master and Servant §§ 476, 477, 
30,7 531, 562, 9934, 961; 

95. Gibson v. Leonard, 143 -Ill. 
182, 32 NE 182, 36 AmSR 376, 17 
LRA 588 [aff 37 Ill. A. 344]. 

[a] Employees only protected.—A 
city ordinance which requires ma- 
chinery that is so located as to en- 
danger the lives and limbs of those 


employed in the building to be so 
covered or guarded as to insure 
against injury tes such employees 


gives no right of action to an in- 
jured person who is not an employee. 
Gibson y. Leonard, 143 Ill. 182, 32 
NE 182, 36 AmSR 3876, 17 LRA 588. 

Safeguarding of machinery gener- 
ally see Master and Servant §§ 523- 
529. 

96.. Borck v. Cincinnati Gas, etce., 
Co., 5 OhNPNS 526. 

[a] Employee of different com- 
pany not protected.—Plaintiff’s de- 
cedent, an employee of a telephone 
company, was injured by coming in 
contact with one of defendant’s 
wires, attached to a pole of defend- 
ant on which he had climbed in an 
endeavor to repair wires of the tele- 
phone company which were strung 
above defendant’s wires. It was 
sought to charge defendant with lia- 
bility because of its violation of a 
statute requiring that wires for 
power and light purposes should be 
insulated and that the poles and 
wires should not be so located as 
to interfere with the operation of 
existing telephone wires, and of an 
ordinance prohibiting the erection of 
electric and telephone wires on the 
same side of the street. It was held 
that these enactments were not for 
the benefit of decedent, and that 
therefore violation thereof was not 
negligence as to him. SBorck v. Cin- 
cinnati Gas, ete., Co., 5 OhNPNS 526. 

Safeguarding of electric wires gen- 
erally see Electricity §§ iste te Mu- 
nieipal Corporations § 43 

97. Hannan v. Ehrlich, 108 Oh. St. 
176, 131 NE 504. 

[a] Only travelers on streets pro- 
tected.—A city ordinance, requiring 
a cellar, cistern, well, or other exca- 
vation to be inclosed by a substan- 
tial fence or railing, and granting 
not exceeding two feet in width of 
the adjacent alley for such purpose, 
is for the protection of persons law- 
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statute is evidence of negligence. 

[§ 114] (2) Duty to a Class or to the Public. 
While the statute or ordinance, violation of which 
may constitute negligence, may create a duty owing 
to the injured individual as such,? it is not neces- 
sary that he should have any such special right,* 
but it is sufficient that the duty was owing to him 
as a member of a class‘ or as one of the individuals 
composing the general public.® 


In the latter class 


fully traveling along such adjacent 
street, and is not intended to. apply 
to excavations not immediately ad- 
jacent to a street or alley. Hannan 
y Ehrlich, 102 Oh. St. 176, 131 NE 
04 


Safeguarding of excavations gen- 
erally see Master and Servant § 491. 


98. Moore v. Dering Coal Co., 147 
bas 95 [aff 242 Ill. 84, 89 NE 
6 4 


Safeguarding of mines generally 
see Master and Servant §§ 480—490, 
724; Mines and Minerals §§ 776-792. 

99. Parman v. Lemmon, 119 Kan. 
a23, 120 Kan. 370, 244 P 227, 44 ALR 

Sale of firearms to minors gener- 
ally see Weapons [40 Cyc 872]. 

1. Kupelian v. Andrews, 233 N. Y. 
278, 185 NE 502; Kelly v. New York 
State R. Co., 207 N.Y. 342, 100 NE 
1115; Koffler v. American R. Express 
Co., 126 Misc. 838, 214 NYS 787. 

2. Central of Georgia R. Co. v. 
Griffin, 35 Ga. A. 161;-132)'SH 255; 
Platt v. Southern Photo Material Co., 
4 Ga. A. 159, 60 SE 1068. 

rs See cases infra notes 4, 5. ‘ 

U. S.—Zajkowski v. American 
Steel, etc., Co., 258 Fed. 9, 169 CCA 
147, 6 ALR 348. 

Ala.—Tarrance vy. 196 
Ala. 88, 71 S 707. 

Ga.—Elk Cotton Mills v. Grant, 
140 Ga. 727, 79 SE 836, 48 LRANS 
656; Central of Georgia R. Co. v. 
Griffin, 35 Ga. A. 161; 132 SH. 255; 
Platt v. Southern Photo Material Co., 
4 Ga. A. 159, 60 SE 1068. 

Tll.—Wing v. Smith, 199 Ill. A. 275. 

Iowa.—Hansen v. Kemmish, 201 
Iowa 1008, 208 NW 277, 45 ALR 498. 

Mo.—Bluedorn v. Missouri Pac. R. 
Co., 108 Mo. 439, 18 SW 1103, 32 Am 
SR 615. 

Mont.—Conway v. Monidah Trust, 
ae 269, 182 P 26, LRA1915B 

N. Y.—Pauley v. Steam Gauge, etc., 
oe 131 N. Y. 90, 29 NE 999, 15 LRA 


Chapman, 


R. I.—Smith v. Tripp, 13 R. I. 
152; O’Donnell vy. Providence, etce., 
RSC 0c 0 abe bean 


Tenn. — Queen v. Dayton Coal, ete., 
Co., 95 Tenn. 458, 32 Sw 460, 49 Am 
SR’ 935, 30. ‘RA, 82. 

Eng. Couch v. Steel, 3 E. & B. 
402, 77 ECL 402, 118 Reprint 1193. 

Leta Of S.—Hayes v. Michigan Cent. 
Ro’ Co. “T11). U.S. 228, 45 SCt- 369: v28 
L. ‘ed. 410. . 

Cal.—Alechoff v. Los Angeles Gas, 
ete, Corp.; ‘CA.)” 257 P5689, 

Colo. —Richardson v. El Paso Cons. 
coe Min. Co., 51 Colo. 440, 118 P 

D. C.—Clements v. Potomac Elec- 
tric Power Co., 26 App. 482. 

Iowa.—Girl v. U. S. Railroad Ad- 
earns abs 194 Iowa 1382, 189 NW 


Md.—Philadelphia, SUC pas i COnews 
Stebbing, 62 Md. 504. 
Mass.—Berdos v. Tremont, etce., 


Mills, 209 Mass. 489, 95 NB 876, Ann 
Cas1912B hats Bourne vy. Whitman, 
aa Mass. 155, 95 NE 404, 35 LRANS 
Mont.—Conway v. Monidah Trust, 
nen Mont. 269, 1382 P 26, LRA1915B 
N. J.—Fielders v. North Jersey St. 
R. Co., 68 N. J. L. 343, 53 A 404, 54 A 
822, 96 AmSR 552, 59 LRA 455 
Oh,—Schell v. Dubois, 94;.Oh.~ St; 
93, 113 NE 664, LRA1917A 710 [aff 
5 Oh. A. 30, 25, Oh,..Cirs Ct, NaSochi]. 
Ont.—Fowell v. Grafton, 20 Ont. L. 
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of cases, however, the injured person can predicate 
negligence on violation of the statute or ordinance 
only where it is made to appear that. the circum- 
stances were such as to give him the right to insist 
upon the performance of the duty. to himself per- 
sonally,® and that he has sustained some special 
injury by reason of nonperformance.’ An individual 
cannot have any right of action because of the vio- 
lation of a duty which is imposed for the benefit 
of the general public as an entity rather than 
for the benefit of the individuals composing the 
general public. Whether a liability arising from 
the breach of a duty prescribed by a statute or 
ordinance accrues for the benefit of an individual 
specially injured thereby, or whether such liability 
is exclusively of a public character, must depend 
upon the nature of the duty enjoined and the bene- 
fits to be derived from its performance.® 

[§ 115] (8) Injury to Trespasser or Licensee. 
Notwithstanding the general rule that the owner 
or person in charge of property owes to trespassers’® 
or mere licensees't thereon no duty to keep the 
premises safe, it has been held that violation of a 
statutory duty with respect to the condition of 
property, imposed for the safety of the individuals 
639, 1 OntWN_ 647, 15 OntWR 790] [al 
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Requirement of fireproof shut- 


“[§§ 114-117 


composing the general public, may result in liability 
to one who is injured in consequence thereof, al- 
though he is a mere licensee’? or even a trespasser.'* 
[§ 116] d. Time for Performance of Duty. Where 
a statute or ordinance imposing a duty to provide 
certain safeguards or remedy certain conditions 
allows a designated period within which to comply 
with its requirements, negligence cannot be predi- 
cated upon failure to comply with such require- 
ments before the period allowed therefor has ex- 
pired.14 Where the duty is to maintain a safe 
structure, liability cannot be predicated upon omis- 
sion to perform this duty unless the persons sought 
to be charged had, or were chargeable with, notice 
of the unsafe condition a sufficient time before 
the accident to have enabled them to remedy such 
condition.'® 
‘[{§ 117] 8. Action by Public Officials—a. Effect 
of Action. Where a statute or ordinance requires 
certain safeguards to be provided when ordered by 
a designated officer who is given authority to order 
the installation of such safeguards, his order there- 
for, when properly made and served, has all the 
authority of a statute or ordinance, and violation 
thereof may constitute negligence.1® 


[app dism 22 Ont. L. 550, 2 OntWN 
460, 17 OntWR 949]. 

“A general statutory duty is ordi- 
narily for the benefit of all persons 
who are likely to be exposed to in- 
jury for its nonobservance.” Han- 
sen v. Kemmish, 201 Iowa 1008, 1012, 
208 NW 277, 45 ALR 498. 

[a] “fhe important thing is that 

. these statutes usually bear the 
aspect of police regulations for the 
protection of the public relative to 
matters with which the public con- 
tact is commonly through individ- 
uals, and as to which the individuals 
are entitled to assume that the law 
has been observed.” Conway v. 
Monidah Trust, 47 Mont. 269, 279, 
132 P 26, LRAI1915E 500. 

{[b] “A&A criminal statute in the 
usual form is enacted for the bene- 
fit of the public. It creates a duty 
to the public. Every member of the 
public is covered by the protecting 
influence of the obligation. If one 
suffers injury as an individual, in 
his person or his property, by a 
neglect of this duty, he has a remedy, 
not because our general criminal 
laws are divided in their operation, 
creating one duty to the public and a 
separate duty to individuals; but be- 
cause as one of the public in a pe- 
culiar situation, he suffers a spe- 


cial injury, different in kind frem 
that of the public generally, from 
the neglect of the public duty.” 


Bourne v. Whitman, 209 Mass. 155, 
167, 95 NE 404, 35 LRANS 701. 

{c] A statute prohibiting the sale 
of air guns to Silases under sixteen 
is intended for the protection not 
only of such minors, but also of the 
general public, and hence one who 
sells an air gun to such a minor in 
violation of a statute is liable for 
injury resulting to one who is struck 
by a shot discharged from the gun 
by the minor purchaser. Fowell v. 
Grafton, 20 Ont.. L, 639, 1 OntWN 
647, 15 OntWR 790 [app dism 22 Cnt. 


ne 550, 2 OntWN 460, 17 OntWR 
949]. 

6. Philadelphia, etc, R. Co. vy. 
Stebbing, 62 Md. 504. 

7. Conway v. Monidah Trust, 47 


Mont. 269, 132 P 26, LRA1915E 500. 

8 Conway v. Monidah_ Trust, 
supra; Frontier Steam Laundry Co. 
v. Connolly, 72 Nebr. 767, 101 NW 
995, 68 LRA 425; Fielders v. North 
Jersey St. R. Co., 68 N. J. Li. 343,538. A 
404, 54 A 822, 96 AmSR 552, 59 LRA 
455; Harkins y. Benson, 33 N. B. 93. 


ters.—A city ordinance requiring the 
building of fireproof shutters on the 
windows of brick buildings within a 
city imposed a duty for the purpose 
of giving public protection against 
fire, which the common law. did not 
provide, and did not render the owner 
liable to a third person whose prop- 
erty was’ destroyed by reason of 
failure to have such shutters. Fron- 
tier Steam Laundry Co. v. Connolly, 
Catone 767, 101 NW 995, 68 LRA 

9. Hayes v. Michigan Cent. R. Co., 
111,,U.+S. 228; 4, SCt 369, .28>Inced. 
410; Cook v. Johnston, 58 Mich. 437, 
25 NW 388, 55 AmR 703; Taylor v. 
Lake Shore, etc., R. Co., 45 Mich. 74, 
7 NW 728, 40 AmR 457; Frontier 
Steam Laundry Co. v. Connolly, 72 
Nebr. 767, 101 NW 995, 68 LRA 425. 


10. See infra § 134. 
11. See infra § 203. 
12. Colo.—Richardson v. El Paso 


Cons. Gold Min. Co., 51 Colo. 440, 118 
P 82. ‘ 

Ky.—Cummings v. Paducah Grain, 
ete., Go., 190 Ky. 70, 226 SW 345, 346 
[quot Cyc]. . 

Mass.—Parker v. Barnard, 135 
Mass. 116, 46 AmR 450. 

N. Y¥.—Racine v. Morris, 136 App. 
Div. 467, 121 NYS 146 [aff 201 N. Y. 
240, 94 NE 864]. 

Pa.—Drake vy. Fenton, 237 Pa. 8, 85 
A 14, AnnCas1914B 517. ; 

R. I—Beehler v. Daniels, 18 R. I. 
aoe 29 A 6, 49 AmSR 790, 27 LRA 


{a] This rule has been applied in 
case of: (1) Leaving an abandoned 
mining shaft uncovered and unpro- 
tected. Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982. (2) Failure to safeguard dan- 
gerous places, such as elevators and 
trapdoors, resulting in injury to a 
policeman. Racine v. Morris, 136 
App. Div. 467, 121 NYS 146 [aff 201 
N. Y. 240, 94 NE 864]. (38) Failure 
to guard an elevator shaft, resulting 
in injury to a policeman who en- 
tered the premises in performance of 
his duty. -Farker v. Barnard, 135 
Mass. 116, 46 AmR 450. (4) Failure 
to keep elevator gates shut, resulting 
in injury to a fireman who entered 
in performance of his duty. Drake 
v, Fenton, 237 Pa. 8, 85 A 14, Ann 
Cas1914B 517. (5) Failure of the 
owner of a tenement house to keep 
the stairway in repair, resulting in 
injury to a tenement house inspec- 
tor who entered in performance of 


his duty. Fry v. Brubaker, 77 Pa. 
Super. 438. 
{b] A statute requiring elevators 


to be guarded is intended to protect 
employees and imposes no duty with 
respect to firemen who enter the 
building in discharge of their duties, 
and hence the owner is not liable for 
injury to a fireman who fell through 
an unguarded elevator shaft. Hamil- 
ton v. Minneapolis Desk Mfg. Co., 
78 Minn. 3, 80 NW 693, 79 AmSR 350. 

13. Conway v. Monidah Trust, 47 
Mont. 269, 132 P 26, LRA1915B 500; 
Whitehead Coal Min. Co. v. Pinkston, 
71 Okl. 124, 175 P 364. 

_ [a] | This rule has been applied 
in case of: (1) Failure to safeguard 
a mining shaft. Conway v. Monidah 
Trust, 47 Mont.. 269, 132 P26, LRA 
1915EH 500. (2) Failure to place a 
danger signal at the entrance to a 
tees ee ss operation. Whitehead 
oa in. o. v. Pingston 

124, 178 P 364. Feil Couereit 

4. teinwedel v. Hilbert, 149 : 
121, 181 A 44; Green v. Green, Bae 
App. Div. 381, 208 NYS 689. 

[a] Elevator shafts.—The rule of 
the text has been applied to an ordi- 
nance requiring the inclosure of 
freight elevator shafts or, in the al- 
ternative, hatch covers for them. 
Steinwedel v. Hilbert, 149 Md. 121 
131 A 44. s 

[b] Removal of snow.—An ordi- 
nance requiring the removal of snow 
from sidewalks within four hours 
after snow ceases to fall has no 
bearing on the question of negligence 
where it does not appear that the 
snow had ceased falling four hours 
prior to the ae for which a re- 
covery was sought. Green y. 

218 App. Div. 381, 208 NYS eae 

e provision giving the ins - 
tor of buildings supervision of. all 
elevators and their operation and 
directing him to take action when- 
ever he should deem it necessary for 
the safety of the public does not em- 
power the inspector -to shorten the 
period allowed by the ordinance with- 
- Le to aap eh: craig tee, speci- 

e erein, einwedel v. i 
149 Md. 121, 131 A 44. see 

15. Weise v. Tate, 45 Ill. A. 626. 

Implied or constructive notice of 
ir or danger generally see supra 
16. Adamson Vv. Green-Wood 
Cemetery, 164 App. Div. 832, 835, 150 
NYS 467 (such violation, “of itself 
is sufficient to establish prima facie 
the defendant’s negligence’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 118] b. Effect of Failure To Act. 
statute imposes an absolute duty to provide certain 
safeguards for human life, and also gives to a public 
officer authority with respect to the number and 
character of such safeguards, the omission to pro- 
as the statute requires 
officer having authority 
number and 
statute provides in the 
of different characters, 
as may be directed by a designated public official, 
providing a safeguard of either character is a suffi- 
cient compliance with the statute, in the absence 
of any direction by the official.1* Where a duty cre- 
ated by statute or ordinance does not become obliga- 
tory until some public officer has acted in respect 
of the matter, negligence cannot be predicated on 
nonperformance of such duty prior to the required 


vide any safeguards such 
is negligence although the 
has not designated the 
thereof.17 But where the 
alternative for safeguards 


action by the designated official.+® 


Where a certificate of approval is required, ab- 
sence of such certificate throws the burden on de- 
fendant to show a compliance with the statute.?° 


17. Steiert v. Coulter, 54 Ima. A. 
648, 102 NE 113, 103 NE 117; Carri- 
gan v. Stillwell, 97 Me. 247, 54 A 
389, 61 LRA 163: Shafir v. Carroll, 
309 Mo. 458, 461, 274 SW 755 [cit 
Cye]; McRichard v.. Flint, 114 N. Y. 
N.Y: 222, 21 NE) i153) faft 13. Daly 
541, 1 NYSt 608]. : 

[a] Protection of floor openings. 
—Where the statute requires that 
hoistways, elevator openings, or well 
holes shall be protected by a subsian- 
tial railing and provided witn such 
good and sufficient trapdoor with 
which to close the same aS may ke 
directed and approved by the super- 
intendent of buildings, the duty so 
imposed is not dependent on any ac- 
tion of the superintendent of hbuild- 
ings. The owners of a_ building 
“eould not properly delay for him to 
direct, but it was for them to call 
on him for direction and approval in 
that respect.” McRickard v. Flint, 
PAA. Nw eke4s 2205 2b NE, 153 Late 
13 Daly 541, 1 NYSt 608]. 

[b] Fire escapes.—(1) Where a 
statute requires certain buildings to 
have on the outside fire escapes of 
the kind and number directed by the 
fire chief, the failure of the fire chief 
to give notice of the design, the num- 
per, or kind of such fire escapes will 
not excuse the owner or lessee of the 
building from providing any outside 
fire escapes, for “it is the statute and 
not the fire chief that commands the 
owner or other responsible person 
to provide additional fire escapes as 
specified in... the act.” Steiert v. 
Coulter, 54 Ind. A. 643, 102 NE 113, 
117, 103 NE_ 117. . (2) “Under. this 
statute the defendant was bound to 
protect this house with a fire-escape. 
He was not permitted to wait until 
he should be directed to provide one 
by the commissioner. He was bound 
to de it in such way as they should 
direct and approve, and it was for 
him to procure their direction and 
approval.” Willy v. Mulledy, 78 N. 
Y. 310, 314, 34 AmR 536. (3) “It is 
not the duty of the officers named to 
determine what buildings shall be 
provided with fire-escapes, that is 
done by the statute itself, but to 
see that the requirements of the law 
are complied with and to pass upon 
the sufficiency of safe-guards al- 
ready provided. The duty of an 
owner to place fire-escapes upon the 
puildings designated does not de- 
pend upon the action of the munici- 
pal officers or fire engineers, or upon 
their failure to take action.” Carri- 
gan y. Stillwell, 97 Me. 247, 254, 54 A 
389, 61 LRA 163. 

18. Malloy v. New York Real Est. 
Assoc., 156 N. Y. 205, 50 NE 853, 41 
LRA’ 487. 

19. Tarrance v, Chapman, 196 Ala. 
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character 


88, 71 S 707; Kerwin v. Thompson, 
110 Nebr. 251, 192 NW 692; Boehm 
v. Mace, 18 NYS 106, 28 AbbNCas 
138; U. S. Central Pub. House v. 
Flury, (Oh. A.) 157 NE 794. 

[a] Notice.—(1) Where an ordi- 
nance imposes a duty on the owner 
of property with respect to the con- 
dition thereof only after being noti- 
fied by a public official that the con- 
dition is improper, the existence of 
a condition which it would become 
the duty of the owner to remedy on 
receiving such notice does not con- 
Stitute negligence per se in the ab- 
sence of any notice. Tarrance v. 
Chapman, 196 Ala. 88, 71 S 707; Ker- 
win v. Thompson, 110 Nebr. 251, 192 
NW 692. (2) An ordinance requir- 
ing the owner of buildings erected 
prior to itS passage to guard and 
protect elevator hatches, well holes, 
etc., “upon written notice from the 
commissioner of buildings so to do,” 
imposes no duty to protect such open- 
ings in the absence of any such no- 
tice. Central Pub. House vy, Fleury, 
(Oh. A.) 157 NE 794. 

[b] Protection of floor openings. 
—ZIn an action for injuries alleged to 
have resulted from defendants’ fail- 
ure to maintain guard rails around 
an elevator opening in their build- 
ing, a statute imposing a duty to in- 
close such openings if, in the opin- 
ion of the building inspector, this is 
necessary to protect employees, 
should not be read to the jury in the 
absence of any showing that the in- 
spector had expressed any such opin- 
ion’ or given defendants notice to 
inclose the floor opening in question 
prior to the happening of the acci- 
dent. Boehm y. Mace, 18 NYS 106, 
28 AbbNCas 138 [dist McRickard v. 
Blint, 114 °N. Ya* 222, 21> 5NE »1535 


Willy v. Mulledy, 78 N. Y. 310, 34 
AmR 536]. 
{[c] Placing electric wires under- 


ground.—The failure of a company 
maintaining wires on poles in a pub- 
lic street to comply with an ordi- 
nance requiring such wires to be 
placed underground is not negligence, 
where the ordinance required the 
plans for the conduits to be submit- 
ted to, and approved by, the commis- 
sioner of public works, the work to 
be done under his direction, and the 
location of the conduits to be de- 
termined by him, and such commis- 
sioner on due application by the com- 
pany had refused, down to the time 
of the injury alleged to have resulted 
from the wires, to give the company 
instructions for the location of its 
conduits: Porter v. Albany Munici- 
pal Gas Co., 220 N. Y. 152, 115 NE 
457. 

20. Lincoln Tract. Co. v. Heller, 72 
Nebr. 127, 100 NW 197, 102 NW 262; 
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[§ 119] 9. Knowledge of Law—a. Person Sought 
To Be Charged. 
know the law,?1 one is charged with knowledge of 
statutory requirements as to safety appliances on 
the premises occupied by him.?? 

[§ 120] b. Person Injured. One who is injured 
as the proximate result of the violation of a statute 
or ordinance by another is not to be deprived of 
his remedy because he (the injured person) did not 
know of such statute or ordinance.?? 

[§ 121] 10. Circumstances Excusing Violation—a. 
In General. It may sometimes happen that pru- 
dence, and safety to life and limb, require the doing 
of an act which would otherwise be a violation of 
law,?* and even though an act or omission involves 
a violation of a statute or ordinance, liability there- 
for may, in many eases, be avoided by showing that 
under the circumstances of the particular ease the 
violation was justifiable or exeusable.?5 
the fact which will excuse a technical violation of 
statute or ordinance must result from causes or 
things beyond the control of the person charged 


As all persons are presumed to 


However, 


Omaha St. R. Co. v. Duvall, 40 Nebr. 
29, 58 NW 531; Sewell vy.’ Moore, 166 
Pa. .570, 31 A 370. 

21. See Evidenee § 85. 

22. Walsh v. Adams, 245 Mass. 1, 
139 NE. 379. 

23. Henderson y. St. Louis, 
R. Co., (Mo. A.) 248 SW 987. 

[a]. Reason for rule.—‘‘This 
true _ because negligence ...is de- 
termined from the view point of the 
actor.” Swigart v. Lusk, 196 Mo. 
A, 471, 476, 192 SW 138. 

24. Mora v. Favilla, 186 Cal. 199, 
199 P17; Stevens v. Luther, 105 Nebr. 
184, 180 NW 87; Walker v. Lee, 115 
S. C. 495, 498, 106 SE 682: Burlie v. 
Stephens, 113 Wash. 182, 193 P 684. 

“When one violates a statute or 
ordinance, he is guilty of negligence 
per se, but he is bound to technically 
violate either if by so doing he 
can avoid inflicting injury to person 
or property.”’ Walker y. Lee, supra. 

[a] Speed regulations.—“Circum- 


ete:, 


‘stances may arise where, in order to 


avoid an accident, it would be negli- 
gence not to exceed the statutory 
limit.’”’ Stevens vy. Luther, 105 Nebr. 
184, 190, 180 NW 87. 

25. Cal.—Mora y. Favilla, 186 Cal. 
199, 199 P.17%. 

Del.—Gray y. Pennsylvania R. Co., 
(Super.) 139 A 66. 

Ind.—Conder y. Griffith, 61 Ind. A, 
218, 111 NE 816. 

Md.—Chiswell v. Nichols, 137 Md. 
291, 112 A 363 (violation of rule of 
the road at highway intersection). 

Minn.—Dohm y. Cardozo, 165 Minn. 
193, 206 NW 377, 

N. Y.—Lee v. Sterling Silk Mfg. 
Co., 115 App. Div. 589, 101 NYS 78, 
19 NYAnnCas 207 [rev 47 Misc. 182, 
93 NYS 560]. 

Oh.—Bell v. Pistorius, 18 Oh, Gir. 
Ct. 73, 9 Oh. Cir. Dec. 869, 

Vt.—Wakefield vy. Connecticut, etc., 
Rivers R. Co., 37 Vt. 330, 86 AmD 


T11. 
Wash.—Burlie v. Stephens, 113 
Wash, 182, 193 P 684. 
Wis.—Willette v, Rhinelander Pa- 


}per Co,, 145 Wis. 537, 130 NW 853. 


“There may be facts and circum- 
stances which will excuse a technical 
violation of an ordinance or statute 
and render it improper for the court 
to declare aS a matter of law that 
such violation constitutes actionable 
negligence.”’ Conder y. Griffith, 61 
Ind. A, 218, 111 NE 816, 818. 

“Proof of the violation of a statute 
or ordinance ... may be conclusive 
evidence, but it is not absolutely 
conclusive evidence in every case so 
as to exclude proof tending to ab- 
solve the defendant.’ Lee v. Ster- 
ling Silk Mfg. Co., 115 App. Div. 589, 
591, 101 NYS 78,. 19 NYAnnCas, 207 
[rev 47 Misc. 182, 98 NYS 560], 
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with the violation.?® 
to perform a statutory duty may be excused by the 
circumstances of a particular case are not neces- 
sarily inconsistent with the rule that violation of a 
statute is negligence per se, but may be taken merely 
as an assertion of the rule that statutes are to. be 
reasonably construed and that a statutory duty may 
be modified by the peculiar circumstances of a par- 
ticular ease.27 <A distinction has also been drawn 
with respeet to the nature of the duty imposed, some 
duties being absolute while others are imposed 
merely as a general rule of conduct which may be 
departed from when the exigencies of the situation 
so require,?® and it has been held that, where the 
standard of duty fixed and defined by law is the 
same under all circumstances, breach of such duty 
is always negligence.*® Violation of a statute in 
relation to the construetion of a building is not 


excused by approval of the plans by the building — 


department*® -or by the fact that it was committed 
during the absence of the person responsible for 
compliance.*! Neither will authority conferred by 
charter to erect a steam mill relieve from com- 

26. Conder v. Griffith, 61 Ind. A. 


218, 111 NE 816, 818; Dohm v. .Car- 
dozo, 165 Minn. 193, 206 NW = 377. 
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Cases holding that a failure | 


ticular part of the highway, the cir-] Co., 
cumstances may be such as to 
ecuse his failure to do so; 


pliance with statutory provisions relative to the 
use of a stationary engine.®? A lack of means and 
opportunity to perform a statutory duty in time 
to prevent an injury may, in an action for such in- 
jury, relieve the person sought to be charged from 
liability arising out of such nonperformance.** 

[§ 122] b. Effect of Custom.*+ The effect of vio- 
lation of a statute or ordinance as negligence per 
se is not changed by the fact that the acts com- 
plained of were done in accordance with the custom 
of persons engaged in the seme line of work.*? 

[§ 123] 11. Proximate Cause. Violation of a stat- 
ute or ordinance cannot result in liability for an 
injury to person or property unless such welation 
was a proximate cause of the injury.*° 

[§ 124] I. Violation of Rule of Commission or 
Board. Violation of a rule or regulation of a gov- 
ernmental commission or board is not negligence per 
se,*7 but may afford some evidence of negligence.** 

[§ 125] J. False Statements. In England the 
rule is that there can be no liability for negligence 
in word as distinguished from act,®® and that one 
who negligently makes a false statement cannot 


75 Me. 373, 46 AmR 400. 
ex- 33. Weise v. Tate, 45 Tl). A. 626. 


and that 34. Customary conduct or methods 


[S$ 121-125, 


“It may be said that facts which 
will excuse such technical violation 
must result from causes or things 
beyond the control of the person 
charged with the violation. In such 
instances there may or may not be 
actionable negligence, and it is a 
question of fact, to be determined 
by the court or jury trying the case, 
from all the facts and circumstances 
shown by the. evidence: First, 
whether there was a sufficient and 
reasonable excuse for such violation; 
and, second, whether in doing or omit- 
ting the act complained of the de- 
fendant was, in fact, guilty of ac- 
tionable negligence. We do not find 
any direct authority for so stating 
the foregoing exception to the general 
rule that the violation of a statute, 
or ordinance resulting in an injury, 
is negligence per se, but, reasoning 
by analogy, and on principle, such 
exception should be recognized, is 
reasonable, and tends to promote jus- 
tice and the practical enforcement 
of the spirit and purpose of the stat- 
utes and ordinances to which refer- 
ence is made. Such ordinances and 
statutes as the one now under con- 
sideration Should receive a reason- 
able construction consistent with the 
purpose of their enactment and the 
practical difficulties that arise in 
their application to particular cases.” 
Conder y. Griffith, supra. 

27. See Butler v. Hyperion Thea- 
tre Co., 100 Conn. 551, 559, 124 A 
220 (“There was no claim in this 
case that any peculiar condition at 
the intersection modified the serv- 
ant’s statutory duty’). 

28. Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; Stevens v. 
Luther, 105 Nebr. 184, 180 NW 87 
{foll Dorrance v. Omaha, ates, Steak. 
Co., 105 Nebr. 196, 180 NW 90] (set 
out and quoted supra § 107 note 
67) 

tad “Law of the road.’”—“It is 
generally held that the violation of 
a statute prohibiting a particular act 
or requiring a particular precaution 
is negligence per se. ... But this is 
not the rule with respect to the so- 
called ‘law of the road’ found in 
statutes and ordinances’ requiring 
users of the highway to travel upon 
a particular side of the road under 
certain situations or in certain lo- 
ealities. On the contrary, it is recog- 
nized that the whole highway is for 
the use of the traveler; and that, 
even in a situation when the statute 
requires him to proceed upon a par- 


the violation of such a regulation is 


only prima facie negligence.’ Carl- 
son v. Meusberger, 200 lowa 65, 81, 
204 NW 4382. See Kelly v. Huber 


Baking Co., 145 Md. 321, 334, 125 A 
782 (‘While it has been generally 
held that a violation of such a stat- 
ute [providing mode of vehicles pass: 
ing on highway] may create a prima 
facie presumption of negligence, it 
has never been held in this State to 
be negligence per se’’). 

29. Sand Springs R. Co. v. West- 
hafter, 92 Okl, 89, 218 P 525; Chicago, 
etc., R. Co. V. Pitchford, 44 Okl. 197, 
143 P 1146; Kelley v. ‘Anderson, 15 
S. D. 107, 87 NW 579; Texas, etc., R. 
Co. v. Baker, (Tex. Commn. A.) 215 
npr 556, 557 [rev (Civ. A.) 184;SW 
64]. 

“The performance of the duty does 
not depend upon, nor is it controlled 
by, surrounding circumstances. One 
breaching a statutory duty cannot be 
heard to say that its breach was con- 
sonant with any degree of care. The 
statute itself charges one that its 
violation will result in an injury of 
the character sought to be prevented 
in its “enactment.” “Texas, etci, 
Co. v. Baker, supra, 

[a] Setting fire.—Where the stat- 
ute provides that no person shall set 
on fire any stubble land in certain 
months, setting a fire on such land 
during such months is negligence per 
se, and in an action for damages re- 
sulting therefrom evidence is not ad- 
missible to show that under the cir- 
cumstances setting the fire was not 
negligence. Kelley v. Anderson, 15 
S. D. 107, 87 NW 579. 


30. Pitcher v. Lennon, 12 App. 
Div. 356, 42 NYS 156. 
31. Straus v. Buchman, 96 App 


Div. 270, 89 NYS 226 [aff 184 N: Y. 
545 mem, 76 NE 1109 mem], 

[a] Tlustration—Where defend- 
ant architects, who were employed 
to supervise the completion of a par- 
tially constructed building, permitted 
certain beams therein to rest on stud 
partitions, in violation of the express 
provisions of the statute, they are not 
absolved from liability for negligence 
by proof that the beams were placed 
on the partition intermediate a morn- 
ing and afternoon inspection on the 
same day, and so covered with a 
flooring as to prevent defendants 
from seeing how the work had been 
done. Straus v. Buchman, 96 App. 
Div. 270, 89 NYS .226 [aff. 184 N. Y. 
545 mem, 76 NE 1109 mem]. 

32. .Burbank y. Bethel Steam Mill 


generally see supra §§ 87-89. 
35. Stultz v. Thomas, 182 N. C. 
470, 473, 109 SE 361. 

“we do not think that an estab- 
lished use or custom among men en- 
gaged in the same line of work can 
avail as against the positive require- 
ments of the ordinance, or statute.” 
Stultz v. Thomas, supra. 

36. See infra § 479. 
37. Schumer v. Caplin, 241 N. va 
246, 150 NE 139; Ursprung v. Winter 


Garden Co., 183 App. Div. 718, 169 
NYS 738. 
[a] Rule of industrial commis- 


sion.—As Labor L. § 51-a subd 5, de- 
claring that the industrial commis- 
sion’s rules shall have the force and 
effect of law, does not give them the 
force of statutes, the violation of a 
rule requiring safety devices for win- 
dow cleaners is not negligence per se, 
but merely some evidence of negli- 
gence. Schumer vy. Caplin, 241 N. Y. 
346, 115 NE 139. 

38. Schumer v. Caplin, supra. 

39. International Products Co. v. 
Erie R:Co. 244 N.Y. 3325" 155 NB 


662. 

[a] English rule stated.—‘“In 
England the rule is fixed. ‘Generally 
speaking there is no such thing as 
liability for negligence in word as 
distinguished from act.’ Pollock on 
Torts; (2th) ed! ep. 565. Fish | Gv. 
Kelly 41°7 .C. BoUNG SS." L940 Pio rer, 
193, 144 Reprint 78. Dicta to the 
contrary may be found in earlier 

. Burrowes v. Lock, 10 Ves. 
Jr. 471, 82 ‘Reprint’ ’ 927° ‘Slim. 
Croucher, 1” DEGs etic 518, 62 
EngCh 461, 45 Reprint 462; discussed 
in Brownlie v. Campbell, 5 App. Cas. 
925, 935... But since Derry v. Peek, 
14 ‘App. Cas. 337, although what was 
said was not necessary to the deci- 
sion, the law is clearly to the effect 
‘that no cause of action is maintain- 
able for a mere statement, although 
untrue, and although acted upon to 
the damage of the person to whom 
the statement is made unless the 
statement be false to the knowledge 
of the person making it.’ Dickson 
Vx, Reuters) Tel Co.) tdess .ese es. 
1, 24 ERC 774, or as said elsewhere 
‘We have to take it as settled that 
there is no general duty to use any 
care whatever in making statements 
in the way of business or otherwise, 
on which other persons are likely 
to act.’ 9 Law Quarterly Review,: 
292. And the same principle has 
been applied in equity. Low v. Bou-' 
verie, [1891] 3 Ch: 82, although it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘be held liable for injury or loss sustained by an- — 
other because of reliance thereon.*° 
of the American courts is, however, toward a more 
liberal conclusion,*! and it is held that a false state- 
_ment negligently made may be the basis of a re- 
covery of damages for injury or loss sustained in 
consequence of reliance thereon.* 
such liability may exist, it is necessary that the 
relationship of the parties, arising out of contract 
or otherwise, be such that one has the right to rely 
upon the other for information,*? that the one giv- 
ing the information should owe to the other a duty 
to give it with care,*# and that the person giving 
the information should have, or be chargeable with, 
knowledge that the information is desired for a seri- 
ous purpose,** that the person to whom such infor- 
mation is given intends to rely and act upon it,*¢ 


had been supposed thiat here, at 
least, there was often a remedy for 
negligent misrepresentation.”’ In- 
ternational Products Co. y. Erie R. 
Co., 244. N. Y. 331, 335, 155 NE 662. 

[b] Basis of English rule.— 
“Though deciding only that an ac- 
tion of fraud and deceit will not lie 
for negligent misrepresentations, the 
case [Derry v. Peek, 14 App. Cas. 
337], has become the putative parent 
of the general rule that, in the ab- 
sence’ of a contract directly involv- 
ing the giving of correct information, 
a tort action will not lie for negli- 
gent misrepresentation.” 28 Colum- 
bia L. Rev. pp 217, 218. 

40. Dickson y. Reuter’s Tel. Co., 
or GG. PEED ol, s1.24 . RC 174 Lexpl 
Collen v. Wright, 7 BE. & B. 301, 90 
ECL 301, 119 Reprint 1259] (‘‘The 
general rule of law is clear that no 
action is maintainable for a .mere 
statement, although untrue, and al- 
though acted on to the damage of the 
person to whom it is made, unless 
that statement is false to the knowl- 
edge of the person making it’’). 

41. International Products Co. v. 
Erie R.-Co., 244 N. Y. 331, 155 NE 662. 

42. -U. S. — Washington, etc., 
Bridge Co. v. Pennsylvania Steel Co., 
226 Ked. 169, 141 CCA 167. 

N. H.—Maxwell Ice Co. v. Brackett, 
ete., Co., 80 N. H. 236, 116 A 34 (set 
out supra § 32). 

N. Y.—International Products Co. 
v. Erie R. Co., 244 N. Y. 331, 155 NE 
662; Glanzer v. Shepard, 233 N. Y. 
236, 1385 NE 275, 23 ALR 1425 (both 
set out supra § 32). 

Va.—Valz v. Goodykoontz, 112 Va. 
853, 72 SE 730. 

Alta.—Berge v. MacKenzie, Mann 
& Co., 8 Alta. L. 235, 20 DomLR 1, 7 
WestWkly 866. 

See National Iron, ete., Co. v. Hunt, 
312 Ill. 245, 143 NE 833, 34 ALR 63; 
National Iron, ete., Co. v. Hunt, 192 
Ill. A, 215 (both set out supra § 32). 

“In a proper case we hold that 
words negligently spoken may justify 
recovery of the proximate damages 
caused by faith in their accuracy.” 
International Products Co. v. Erie 
R. Co., 244 N. Y. 331, 338, 155 NE 662. 

{a] Ilustration.—Plaintiff was 
employed by defendant in connection 
with certain work which required 
his duty being to set off 
the explosives. With the knowledge 
and assent of the defendant, one S, 
also an employee, acted as plaintiff's 
assistant. When certain blasting was 
to be done plaintiff lighted three 
fuses but entrusted to S the duty 
of lighting the fourth. They both 
retired and the three charges lighted 
by plaintiff went off but the fourth 
did not go off. Plaintiff thereupon 
asked S if he had lit the fuse and § 
replied that he had not done so. This 
statement was untrue and was negli- 
gently made by S. Plaintiff ap- 
proached the hole where the fourth 
charge had been placed and as he 
reached it the charge exploded and 
he was injured. The court said that 
“if there was nothing more in the 
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The tendency 


thereon.*? 


In order that 


case” both defendant and S would 
be liable, but held that plaintiff could 
not recover because he was guilty of 
contributory negligence. Berge v. 
MacKenzie, Mann & Co., Ltd., 8 Alta. 


L. 235, 241, 20 DomLR 1, 7 West 
Wkly 866. ; 
[b] False assurance of safety.— 


(1) A bridge company, by its en- 
gineer, about a week before the ac- 
cident, told a foreman of the plaintiff 
company, the subcontractor for the 
steelwork, that it would be safe to 
go on a concrete pier built by an- 
other subcontractor within forty- 
eight hours after the frames were 
removed. This statement was made 
without inspection and without re- 
gard to weather conditions. It was 
held that this statement was negli- 
gence, which proximately caused an 
injury to plaintiff's workmen when 
the steelwork fell because the pier 
was insufficient to support it. Wash- 
ington, ete., Bridge Co. v. Pennsyl- 
vania Steel Co., 226 Fed. 169, 141 
CCA 167. (2) A contractor who was 
engaged in work near a railroad track 
in the course of his work caused a 
large quantity of rock to be blown 
down on the track entirely obstruct- 
ing the passage of trains, and it was 
necessary to break these rocks with 
dobie blast in order to remove them. 
While this was being done, plaintiff, 
who was assistant train master of 
the railway company, and as such 
charged with the duty of giving spe- 
cial attention to the movement of 
trains, of investigating the detention 
of trains, and of clearing the track 
of obstructions, went to the place of 
obstruction. Being informed that 
blasts were about to be put off, he 
and others retired to a place of safety 
and remained there until four blasts 
had exploded, when the contractor’s 
foreman called out “all over, boys, 
come on back,” and set out with his 
men to resume work. Plaintiff and 
others followed the foreman, and 
plaintiff, addressing him by name, 
inquired at what time they could 
clear the track. About that time 
plaintiff directed the foreman’s at- 
tention to smoke arising from a 
nearby rock, and inquired of him 
what it was that was smoking, but 
was assured that it was “nothing” 
and that there was ‘no danger.” 
Plaintiff repeated the inquiry and 
asked if it was perfectly safe, and 
was assured by the foreman that it 
was safe and that there was no dan- 
ger. Thus assured, he continued to 
follow the foreman, who had passed 
the danger point, when a delayed 
blast from which the smoke was 
issuing went off, and a fragment of 
rock struck’ plaintiff on the head, 
causing the injury complained of. 
Plaintiff sued the contractor, and on 
a demurrer to the evidence by de- 
fendant, it was held that the fore- 
going facts and the inferences which 
the jury would have been warranted 
in drawing therefrom made out a 
clear case for the recovery of dam- 
ages. Valz v. Goodykoontz, 112 Va. 
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and that if the information given is erroneous, the 
person to whom it is given will be likely to be in- 
jured in person or in property as a result of acting 
Accordingly, 1t is not every casual re- 
sponse, or every idle statement, no matter how dam- 
aging the result, 
action,*® and a false statement cannot give rise to 
a cause of action in negligence where the speaker 
was under no duty to the person addressed to advise 
him correctly and the facts were equally within the 
observation of both.*9 
[§ 126] K. Mere Accident. The term ‘‘accident’’ 
is used to express different ideas.®° 
used as meaning an unforeseen occurrence or event 
resulting in injury,®! and as so used it does not 
’ exclude the idea of negligence on the part of one 
whose act or omission caused the injury.®? 


which will give rise to a cause of 


It is sometimes 


It is, 


853, 855, 72 SE 730. 

43. International Products Co. v. 
Erie R.: Co., 244: .N..¥. 331, 155 NE 
662; Jaillet v. Cashman, 235 N.. Y. 
511,.139 NE 714. 


44. International Products Co. v. 
re R. -Co., 12447 Nes Nig ed3s ct5 5 NED 

45. International Products Co. vy. 
Erie R. Co., supra. 

46. International Products Co. v. 
Erie R. Co., supra. 

47. International Products Co, v. 
Erie R. Co., supra, 

48. International Products Co. v. 
Erie R. Co., supra. 

49. Avery v. Palmer, 175°N.:C 
378, 95 SE 553. 

[a] Mlustration.—Defendant P, as 


agent for his codefendant, had sold 
a tombstone which was shipped by 
railroad, and required to be carried 
about five miles from the station to 
the place where it was to be erected. 
Plaintiff's decedent applied to do the 
work of hauling the stone and his 
offer was accepted by P. When plain- 
tiff's decedent drove up to the sta- 
tion platform with his mule and cart, 
P said to him that the cart would not 
hold the stone. In reply to a ques- 
tion of plaintiff's decedent as to the 
weight of the stone P replied that 
it weighed about sixteen hundred 
and fifty. pounds, but again suggested 
that the stone should not be moved 
in the cart and that plaintiff's de- 
ecedent had better get a wagon to haul 
it. Plaintiff's decedent replied that 
he could haul it all right, and the 
cart was loaded under his super-— 
vision, As he was proceeding to the 
place where the stone was to be 
erected the cart broke down and the 
stone fell on plaintiff's decedent and 
killed him. There was evidence tend- 
ing to show that the weight of the 
load was from twenty-three hundred 
and fifty to twenty-five hundred 
pounds and that the cart, if cor- 
rectly loaded, would have. carried 
safely as much as two thousand 
pounds. It was held that defendants 
were not chargeable with negligence 
as “The question of its weight was 
well within the testator’s intelligence 
and experience;.by the terms of the 
contract, he was to have it loaded 
and did supervise and direct the load- 
ing of it himself, and on the facts 
presented, we are clearly of opinion 
that an action predicated upon a neg- 
ligent breach of duty cannot be sus- 
tained against either of defendants.” 
Avery v. Palmer, 175 N. C, 378, 383, 
95 SE 553. 

50. See Accident § 1. 

[a] “The word ‘accident’ is used 
in more senses than one. For exam- 
ple, an injury arising from actionable 
negligence is often spoken of in dis- 
course, pleadings, instructions and 
law books as an ‘accident,’ and such 
an event comes technically within 
certain shades of meaning of the 
word.” Felver vy. Central Electric R.. 
Co., 216 Mo. 195, 209, 115 SW 980. ; 

51. See Accident § 3. 

52. See Accident § 5. 
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however, also used to indicate an injurious occur- 
rence which was not only actually unforeseen, but 
which could not reasonably have been foreseen,?* 
thus excluding the idea of negligence.®** When used 
in the latter sense the term is usually preceded by 
some adjective limiting its meaning, and an injuri- 
ous event which could not reasonably have been 
foreseen is frequently referred to as ‘‘mere acci- 
‘‘inevitable 


2955 
dent, 


See Accident § 5, | 

54. See Accident § 5. 

[a] &his use of the word is in- 
accurate, for an unforeseen and un- 
intended occurrence causing injury or 
damage is clearly an accident, al- 
though either or both of the parties 
concerned were negligent. ‘Wenlock 
v. Philadelphia, 18 Pa. Dist. 229, 230 
(“an accident may happen in one of 
three or four ways. An accident may 
happen when nobody is at fault. It 


“pure aceident,’’>° 


53. 


may be an accident which one is pow- | 
|v. Ingram, 3 Iowa 81. 


erless to prevent and nobody is to 
blame. An accident may happen 
when the plaintiff is at fault and the 
defendant is not to blame. An acci- 
dent may happen when the plaintiff 
is not at fault, but where the defend- 
ant alone is to blame. And an acci- 
dent inay haypen where they are both 
to blame’’). 

55. See Accident § 5. 

56. See Accident § 5, 

57. See Inevitable 31 C. J. pp 975, 
976 text and notes 48-58. 

58. See Unavoidable Accident [39 


Cyc 666]. 

59. U. S.—Viterbo v. Friedlander, 
LEO TUUSAsVOT ete y62730 Ts yed. 
776; Parrott v. Wells, 15 Wall. 524, 
21 L. ed. 206; Actiesselskabet Ingrid 
v. New Jersey Cent. R. Co., 216 Fed. 
72, 132 CCA 316, LRA1916B 716. [aff 
195 Fed. 596, and reh den 216 Fed. 
991, 132 CCA 665, LRA1916B 716, and 
eertiorari den 238 U. S. 615 mem, 35 
SCt 284 mem, 59 L. ed. 1490 mem]; 
Cole v. German Sav., etc., Soc., 124 
Fed. 113, 59 CCA 593, 68 LRA 416; 
Hodgson v. Dexter, 12 F. Cas. No. 
6,565, 1 Cranch C. C. 109 [aff 1 Cranch 
345, 2 L. ed. 130}. 

Ala.—Bachelder v. Morgan, 179 
Ala. 339, 60 S 815, AnnCas1915C 888. 

Ark.—Guile v. Snyder, 165 Ark. 221, 
263 SW 403; Bizzell v. Booker, 16 


Ark, 308; Duggins v. Watson, 15 Ark. |, 


118, 60 AmD 560. 
Cal.—Raymond v. Hill, 
_ 473,143 P 7438; Niosi v. Empire 
Steam Laundry, 117 Cal. 257, 49 P 
185; Rodgers v. Central Pac. R. Co., 
67 Cal. 607, 8 P 377. 


168 Cal. 


Colo.—Woodward v. McGraw, 71 
Colo. 287, 206 P 386. 
Conn.—Brown y. Page, 98 Conn. 


141, 119 A 44. 

Del.—Gray v. Pennsylvania R, Co., 
139 A 66; Wollaston v. Stiltz, 31 Del. 
273, 114 A 198; MeGowan v. Wilming- 
ton; etc., Tract.'Co., 28 Del, 281, 92 
A 1015; Gismondi v. Peoples R. Co., 
25 Del. 577, 83 A 136; Culbert. v. 
Wilmington, etce., Tract. Co., 26 Del. 
258, 82 A 1081; MacFeat v. Philadel- 
phia, etc., R. Co., 22 Del. 513, 69 A 
744; Farley v. Wilmington, etc., Elec- 
tric R. Co.,.19 Del.’ 581, 52 A 543; 
Adams v. Wilmington, etc., Electric 
R. Co., 19 Del. 512, 52 A 264. 

D. C.—Economon v. Barry-Pate Mo- 
bp Co., Inc., 55 App. 1438, 3 FR, (2d) 


Fla.—Florida Motor Transp. Co, v. 
Hillman, 87 Fla. 512, 101 S 31. 

Ga.—Columbus v. Anglin, 120 Ga. 
785, 48 SE 318; Seaboard, ete, R. Co. 
v. Spencer, 111 Ga. 868, 36 SE 921; 
Central R., etc., Co. v. Roach, 64 Ga. 
635; Terrell v. Giddings, 28 Ga. A. 
697, 112 SE 914; Streetman y. Bussey, 
25 Ga. A. 694, 104 SE 547. 

Hl.—MeGilton v. St. Louis Nat. 
Stock Yards, 165 Ill. A. 326; Cornwell 
v. Bloomington Business Men’s As- 
soc., 163 Ill. A. 461; Johnson v. Coey, 
142 Ill. A. 147 [aff 237 111. 88, 86 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


NEGLIGENCE 


his part.°® 
acci- 


678, 21 LRANS 81]; Nelson v. Rich- 
ardson, 108 Ill. A. 121; Illinois Cent. 
R. Co. v. Smiesni, 104 Ill. A. 

Ind.—McIntyre v. Orner, E 
57, 76 NE 570, 117 AmSR 359, 4 
LRANS . 1130, 8 AnnCas 1087; Wa- 
bash, etc.; R, Co. v. .Locke,, 112, Ind. 
404, 14 NE 391, 2, AmSR 193, 

Ind. T.—De Graffenried v. Wallace, 
2 Ind. T. 657, 58 SW 452. 

Iowa.— Williams v. Cohn, 201 Iowa 
1121, 206 NW 8238; Borland v. Lenz, 
196 Iowa 1148, 194 NW 215; Hanlon 


Kan.—Tawney vy. Atchison, etc., R. 
Co., 84 Kan, 354, 114 P 223; Topeka 
City R. Co, v. Higgs, 38 Kan. 375, 16 
P 667, 5 AmSR 754. 

Ky.—Matlack v. Sea, 144 Ky. 749, 
139 SW 930; Chicago Veneer -Co. v. 
Jones, 143 Ky. 21, 1385 SW _ 430. 

La.—Luke y. Morgan’s Louisiana, 
ete., Ri, ietes') Cowicl4T sa. 9305084 
483; Tyer v. Gulf, ete., R. Co., 143 
La. 177, 78 S 488; New Orleans, etc., 
R. Co. v. McEwen, 49 La. Ann. 1184, 
22 S$ .675,. 38. LRA 134:: Burton» v. 
Davis, 15 La. Ann. 4438. 

Me.—Berry v. Boston, etc., R. Co., 
102 Me. 2138, 66 A 3886; Fidelity, etc., 
Co. v. Cutts, 95 Me. 162, 49 A 673; 
Conway v. Lewiston, ete., Horse R. 
Co., 90 Me. 199, 38 A 110; Conley v. 
pt iy Express Co., 87 Me. 352, 32 
A 965. 

Md.—Leland v. Empire Engineering 
Co., 185 Md. 208, 108 A 570; Pillard 
v. Chesapeake SS. Co., 124 Md. 468, 
92 A 1040; Gittings v. Schenuit, 122 
Md. 282, 90 A 51; Washingten, etc., 
Turnp. Co. v. Case, 80 Md. 36, 30 A 
571; Baltimore, ete., R. Co. v. State, 
71 Md. 590, 18 A 969. 

Mass.—Regan v. Cummings, 228 
Mass. 414, 117 NE 800; Glennon v. 
Everson, 194 Mass. 314, 90 NE 476; 
Boynton y, Rees, 9 Pick. 528. 

Mich.—Camp: v. Spring, 241 Mich. 
700, 217 NW 917; Kangas v. Cham- 
pion Jron Co., 228 Mich. 287, 199 NW 
616; Krantz v. Detroit United R. Co., 
206 Mich. 206, 172 NW 593. 

Minn.—Kling v. Thompson-McDon- 
ald Lumber Co., 127 Minn. 468, 149 
NW 947. 

Miss.—Hattiesburg Chero-Cola Bot- 
tling Co. v. Price, 141 Miss. 892, 106 
An Thomasson v. Agnew, 24 Miss. 


9 " 

Mo.—Henry vy. Grand Ave. R. Co., 
113 Mo. 525, 21 SW 214; Ellet v. 
St. Louis, etc., R. Co., 76° Mo. 518; 
Shelton v. Rudd, (A.) 242 SW 151; 
Hall v. Missouri, etc., Tel. Co., 141 
Mo. A. 1838, 124 SW 557; Boyd v. Gra- 
ham, 5 Mo. A, 408. 

Mont.—Meisner vy. Dillon, 29 Mont. 
116, 74 P30; 


Nebr.—Bevard v. Lincoln Tract. 
Co., 74 Nebr. 802, 105 NW 635, 3 
“LRANS 318. 

Nev.—Bawden v.  Kuklinski, 48 


Nev, 181, 228 P 588, 282 P 782. 

N. H.—Hanscomb v. Goodale, 81 
N. H. 150, 124 A 458; Brown v. Col- 
lins 58 N. H. 442, 16 AmR 372, 

\ J.—Paulsen vy. Klinge, 92 N. J. 
L. 99, 104 A. 95; McGuire vy. Central 
R. Co., 68 N. J. L. 608, 53 A 696, 

N. Y.—Paul y.-Consolidated Fire 
Works Co., 212 N. Y.' 117, 105 NE 
795; Cosulich v. Standard Oil Co., 
122 N. Y.:118, 25 NE 259, 19 AmSR 
475; Losee v. Buchanan, 51 N. Y. 
476, 10 AmR 623 [rev 61 Barb. 86]; 
Sheldon v. Sherman, 42 N. Y. 484, 1 
AmR 569; Bellinger v. New York 
Cent. R. Co., 238 N. Y. 42; Burkes: iv. 


dent,’’57 or ‘‘unavoidable accident.’’®® 
term may be used to express the concept, it is well 
settled that one who has performed his full duty 
with respect to the exercise of care is not liable for 
an injury to the person or property of another which 
he could not reasonably have foreseen, even though 
such injury resulted from some act or omission on 
It is not, however, sufficient to bring a 
case within this rule that the injury should have 


T§ 126 


Whatever 


Lieberman, 218 App. Div. 600, 218 
NYS *593-"Daly v. J: M. Horton’ fce 
Cream Co., 166 App. Div. 28, 151 NYS 
657; Bertolami vy. United Engineer- 
ing, etc., Co., 120 App. Div. 192, 105 
NYS 90; Marcantonio v. Murray, 63 
App. Div. 119, 71 NYS 418;.McCaf- 
frey v. Twenty-Third St. R. Co., 47 
Hun 404; Witte v. Dieffenbach, 54 
N. Y. Super. 508; Harvey v. Dunlop, 
Lalor 193. 

N. C.—Fore v. Geary, 191-N. C. 90, 
131 SE 387; Williams y. Williams, 188 
N. C. 728, 125 SE 482; Pace Mule Co. 
v. Seaboard Air Line R. Co., 160 N. 
C. 215, 76 SE 513; Simpson vy. South- 
ern R. Co., 154 N.C. 51,69: SE 683; 
Davis v. Durham Tract. Co., 141 N. 
C. 134, 53 SE 617; Carter v. Cape 
Fear Lumber Co., 129 N. C. 2038, 39 
SE 828. 

Oh.—American Express Co. v. 
Smith, 33 Oh. St. 511, 31 AmR 561; 
Curlis y. Brown, 9 Oh. A. 19; Murphy 
aap nac 8 OhS&CP 354, 7 OhNP 


Okl.—Wilson y. Roach, 101 Okl. 30, 
222 P 1000. 
Or.—Ross v. Willamette Valley 
Transfer Co., 119 Or. 395, 248 P 1088. 
Pa.—Leslie v. Catanzaro, 272 Pa. 
419, 116 A 504; Selve v. Pilosi, 253 
Pa. 571, 98 A 723; Bradley vy. Lake. 
Shore, etc., R. Co., 238 Pa. 315, 86 A 
200, 44 LRANS 1148; Lenich v. 
Beaver, 199 Pa. 420, 49 A 220; Me- 
Cauley v. Logan, 152 Pa. 202, 25 A 
499; Brown vy. Susquehanna Boom 
Co., 109 Pa. 57, 1 A 156, 58 AmR 708; 
Truschine vy. Fayette Mfg. Co., 63 Pa, 
Super 124. 
ilippine—U. S. Knight, 
Philippine 216. =. 
R, IL—Whalen v. Dunbar, 44 R. I. 
£36) 495 Au TAS: 
S. C—State v. American Agricul- 
tural Chemical Co., 118 §. CG. 333, 
339, 110 SE 800 [quot Cyc]; Hodge 
v. Atlantic Coast Lumber Corp., 90 
B a ee ota ek Hughes v. 
outhern R. Co., 2. @5745) 
1079, 63 D: Revere 
Tenn.—Cochran v, Pavise, nn, 
CAV: Az 2: Bed Sr 
Tex.—Couts v. Neer, 70 Tex. 468, 
9 SW 40; Trinity, ete., R- Co. v. Mc- 
Donald, (Commn. A.) 208 SW 912 
[rev, (Civ. A.) 160 SW 984]; Louisi- 
ana R., etc., Co. v. Reynolds, (Civ. 
A.) 278 SW 954; San Antonio Mach., 
etce., Co. vi McKinley, (Civ. A.) 239 
SW 340; Crow v.. McAdoo, (Civ. A.) 
219 SW 241; Rea v. St. Louis South- 
wonkern oe es vie A.) 73 SW 555; 
ouston, etc., R. Co. v. Kimbal i 
A.) 43 SW 1049, Beye 
ah.—Bogdon y. Los Angeles, ete., 
R. Co., 59 Utah 505, 205 P ee Fares 
v. Rio Grande Western R. Co., 28 
Utah 132, 77 P 230, 3 AnnCas.1065. . 
FN er eho Vv. aentalh 92 Vt. 435, 
; neent v. Stin 

Vt. 62, 29 AmD 145. ee 

Va.—Interstate R. Co. v. Tyree, 110 
Va. 38, 65 SE 500; Roanoke R., etc., 
Co. v. Sterrett, 108 Va. 533, 62 
ares 385, 128 AmSR 971, 19 LRANS 


47 Wash. 
663, 92 P 433, 125 AmSR 91 
LRANS 216. t ae 
. Va.—Ambrose y. Young, 10 5 
Va. 452, 130 SE 810. . “ae 
Wis.—Prahl v. Hogensen, 185 Wis. 

37, 200 NW 660; Zartner v. George, 
156 Wis. 131, 145 NW 971, 52 LRANS. 
129; Cook v. Rice Lake Milling, etc., 
Co., 146 Wis. 535, 180 NW 958, 132 


Vv. 


Wash.—Jones v, Hoge, 


\ 


been inevitable or unavoidable at 


occurrence, for one who by his own negligence has 
created, brought about, or failed to remedy a dan- 
gerous condition or situation is liable for a resulting 
injury to another or to the property of another, 
although, in view of the condition or situation whieh 
existed at the time, the injury could not have been 
Neither is a case brought within the 
rule by the fact that an injury is partly attributable 
to inevitable accident, for it is well settled that one 


prevented.®° 


NEGLIGENCE 


the time of its 
gence.®t 


was neghgent,°* 


is liable for the combined consequences of an in- 


NW 346, 32 LRANS 1225, AnnCas 
1912C 458; Lippert v. Joseph Schlitz 
Brewing Co., 141 Wis. 458, 124 NW 
491; Roche v. Milwaukee Gaslight 
Co., 5 Wis. 55. 

Wyo.—Hewell v. Big Horn Basin 
Colonization Co., 14 Wyo. 14, 81 P 
785, 1 LRANS 596, 

Eng.—Manzoni y. Douglas, 6 Q. B. 
D. 145; Holmes vy. Mather, L. R. 10 
Exch. $61; Davis v. Saunders, 2 Chit. 
639, 18 ECL 825, 1 ERC 203; Blyth 
v. Birmingham Waterworks, 11 Exch. 
781, 156 Reprint 1047, 36 EngL&EKq 
1506; Weaver v. Ward, Hob. 134, 80 
Reprint 284. 

Can,—Canadian Pac. R. Co. v. Cha- 
jlifoux, 22 Can. 8. C. 721; Levasseur 
'v, Rex, 20 Can. Exch, 462, 62 DomLR 
349. 

N. B.—Cormier v. Dominion Atlan- 
hie. R.-Cos 36 2N:;B. 5,10: 

» Ont.—Banque Provinciale v. Char- 
bonneau, 6 Ont. L. 302, 2 OntWR 
558, 23 CanLTOccNotes 265; Lang- 
\staff v. McRae, 22 Ont. 78; Slattery v. 
|\Haley, 22 OntWN 26 [aff 52 Ont. L. 
95, 22 OntWN 278, [1923] 3 DomLR 
|156]; Peters v. Devinney, 6 U. C. C. 
'p, 389. 

' Que.—Darling v. Emery, 60 Que. 
‘Super. 509. 

N. W. Terr.—Kirkland v. 

Inecht, 4-Terr. L. 195. 
. “Damages cannot be recovered for 
{purely accidental injuries.” Krantz 
jv. Detroit United R. Co., 206 Mich. 
206, 172 NW 593, 596. 

“An accident which could not be 
prevented by the exercise of ordinary 
‘care and prudence is termed an un- 
avoidable accident, and no recovery 
for injuries arising from such an ac- 
cident can be had, as the element of 
negligence is lacking, which is the 
basis of claims for damages.” Wal- 
Jaston vy. Stiltz, 31 Del. 273, 277, 114 
A. 198. 

“When a person attempts to do 
that which is useful, usual or neces- 
sary, as well as lawful, if done under 
/ proper conditions, and injury unex- 
jpectedly results, it would be at vari- 
‘ance with legal principles to say 
that he does it at the peril of being 
adjudged guilty of inexcusable wrong, 
if it errs as to fitting manner of per- 
forming it.’’ Chickering v. Lincoln 
County Power Co., 118 Me. 414, 417, 
108 A 460. 

[a] Reason for rule— ‘The duty 
is, not to never fail, but not to fail 
under such circumstances that a rea- 
sonably prudent person might infer 
injury, as a natural and ordinary con- 
sequence of such failure, to one to 
whom the duty is due.’ Hasbrouck 
v. Armour, 139 Wis, 357, 3638, 121 
NW 157, 23 LRANS 876. 

[b] “he rule is elementary that 
a person is not liable for a mere ac- 
eident which ordinary care on_ his 
part could not have anticipated or 
guarded against.” Long v. Louisville, 
ete., R. Co., 128 Ky. 26, 33, 107 SW 
1208, 82 KyL 774, 18 LRANS 10638, 16 
AnnCas 673. 

{e] “Sympathy, although one of 
the noblest sentiments of our na- 
‘ture, which brings its reward to both 
‘the subject and actor, has no proper 
place in the administration of the 
Jaw. It is properly based upon moral 
or charitable considerations. alone, 
and neither courts nor juries are jus- 


Render- 


\tified in yielding to its influence in| 


the discharge of their important and 
responsible duties. If permitted to 


make it the basis of transferring the 
property of one party.to another, 
great injustice would be done, the 
foundation of the law disturbed and 
anarchy result.’”’ Laidlaw v. Sage, 


sae N. Y. 78, 104, 52 NE 679, 44 LRA 
[a] “In the conduct of modern 


business enterprises, accidents will, 
and of necessity must, happen. The 
law, however, does not impose liabil- 
ity unless the party charged with 
negligence could by the exercise of 
reasonable care and diligence have 
prevented the accident.’ Bogdon v. 
Los Angeles, etc., ‘R. Co., 59 Utah 
D0, D28, 205°.P 571; 

[e] Automobile door slammed on 
finger of passenger.—(1) Where plain- 
tiff, a passenger in an automobile op- 
erated by defendant, inadvertently 
slipped his finger between the body 
of the automobile and the door at the 
instant that defendant attempted to 
close the door so that neither of 


.them had a chance to prevent an in- 


jury to plaintiff's finger, such injury 
was an accident for which defendant 
was not liable. Yawitz v. Novak, 
(Mo.) 286 SW’66. (2) A funeral di- 
rector was not guilty of negligence 
where in closing the door of one of 
the cars in the funeral procession he 
caught the fingers of a passenger in 
the door jamb, as he was not bound 
to anticipate so unusual an occur- 
rence as the passenger placing her 
fingers there. Camp v. Spring, 241 
Mich. 700, 217 NW. 917. 

{f] Basketball game. — Where 
plaintiff and defendant were on op- 
posing teams in a basketball game 
and plaintiff was injured by an un- 
intentional blow from defendant, who 
had no purpose to injure him, de- 
fendant was not liable. Thomas v. 
Barlow, (N. J. Sup.).138 A 208. 

{g] Discharge of firearms.—W here 
plaintiff was injured by the acci- 
dental discharge of a pistol held by 
defendant, who, as the jury found, 
did not see plaintiff, or point the pis- 
tol at him, defendant was not liable. 
Sutton v. Bonnett, 114 Ind. 243, 16 
NE 180. 

{h] Filling excavation; settling of 
soil.—One who rightfully excavated 
a trench and refilled it as compactly 
as possible is not liable for injuries 
due to the natural and inevitable 
settling of the soil with which he re- 
filled the trench. Hyams v. Webster, 
L. R. 2 Q, B. 264, 

{i] Friendly scuffle resulting in in- 
jury to participant.—“If the parties 
to this controversy each voluntarily 
engaged in a friendly scuffle and the 
defendant, without intending so to 
do, accidentally hurt the plaintiff, 
no action will lie. . .. To hold other- 
wise, would be to say that all un- 
toward results from the play of men 
or boys, in which they mutually en- 
gage, would furnish a cause for an 
action by the injured party. Play, 
even though rough, or dangerous, if 
mutually engaged in, is not unlaw- 
ful, otherwise, athletic games now, 
and always common to the people 
would not have had the sanction 
which ages have given them.” Gibe- 
line v. Smith, 106 Mo. A, 545, 548, 
80 SW 961. 

[ij] Frightened horse.—An injury 
caused by a horse which becomes 
frightened and unmanageable without 
fault of the driver is, so far as the 
driver is concerned, the result of an 
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evitable or unavoidable accident and his own negli- 
Merely calling the act or omission which 
resulted in an injury an accident will not avoid 
hability for the result of negligence,®? but the fact 
that the person injured was himself free from con- 
tributory negligence does not establish that the per- 
son sought to be charged with liability for the injury 


and where the cause of an injury 


is not accounted for, it may be attributed to mere 
accident for which no one is liable.®4 


accident. Ford vy. Whiteman, 18 Del. 
355, 45 A 543. To same effect Vin- 
cept vy. Stinehour, 7 Vt. 62, 29 AmD 

[k] Moving barge. — Where a 
barge was being removed from one 
wharf to another, by a rope, in a 
careful and customary manner, and 
a passing tug, not knowing that a 
rope was being used, caught it in 
its wheel, and carried it away with 
such suddenness that a boy on the 
barge became entangled in the coil, 
and his leg broken, neither party was 
Ay fault. In re Demarest, 86 Fed. 


03. 

[1] Ricocheting of bullet.—A spe- 
cial officer of detendant, an express 
company, detected plaintiff's decedent 
stealing goods from one of defend- 
ant’s express cars and attempted to 
place him under arrest. Decedent 
started to run and the officer called 
to him to halt and fired a shot down 
alongside of the car. The bullet 
struck and killed decedent, but the 
evidence showed that the officer did 
not fire at decedent and did not in- 
tend to shoot him and that the sole 
reason of the bullet striking decedent 


‘was that it ricocheted off something. 


It was held that the death of de- 
cedent was an accident for which 
neither defendant nor the officer was 
liable. Zimmerman v. Adams Express 
Co., 240 Pa. 316, 87 A 283, 

[m] Shooting in self-defense; in- 
jury to bystander.— Where defendant 
was assaulted under such circum- 
stances that he reasonably appre- 
hended an intent to take his life, and 
in justifiable self-defense he dis- 
charged a pistol at his asailant and 
wounded plaintiff, a bystander, de- 
fendant was not liable for plaintiff’s 
be Morris v.. Platt, 32 Conn. 

[n] Stumbling of employee. — 
Where plaintiff, while a customer in 
defendant’s store, was struck and 
injured by the end of a large roll 
of oilcloth which was being carried 
by an employee of defendant, who 
stumbled over a roll of matting, the 
injury was the result of an inevi- 
table accident and defendant was not 
pple. Wall v. Lit, 195 Pa. 375, 46 


{o] Trolley wire grasped in fall- 
ing.—Where plaintiff's decedent, an 
employee of a shipper, who was fit- 
ting a freight car to transport pota- 
toes, went onto the top of the car to 
release the brake, slipped on the 
moist roof, and involuntarily grasped 
defendant’s trolley wire in falling and 
received a shock which caused his 


death, the occurrence was an acci- 
dent for which defendant was not 
liable. Ailen y, Aroostook 


Valley R. 
Co., 115 Me. 361, 98 A 1027. 
For further illustrations see infra 


§ 128 note 86. 
Van ODriel, Sr. 


60. The Willem 
242 Fed. 285 [aff as to this point 


but rey on another point 252 Fed. 
978, 164 CCA 486]; Alexander v. 
Humber, 86 Ky. 565, 6 SW 458, 9 


Kyl 734; Morrison v. Thurman, 17 
B. Mon. (Ky.) 249, 66 AmD 153, 

61. See infra § 499. 

62. McGrew v. Stone, 53 Pa, 436; 
Beach v. Parmeter, 23 Pa. 196. 

63. Terrell v. Giddings, 28 Ga. A. 
697, 112 SE 914, 

64. Green v. Urban Contracting, 
etc., Co., 106 App. Div. 460, 94 NYS 
743; American Glycerin Co. v. Ken- 


736 [45 O.J5.] 


[§ 127] L. Act of God.®® The term ‘‘act of God’’ 
is used to designate the cause of an injury to 
person or property where such injury is due directly 
and exclusively to natural causes without human 
intervention, and could not have been prevented by 
the exercise of reasonable care and foresight,®* and 


ridge Oil Co., (Tex. Civ. A.) 295 SW 
633, 685; Consumers’ Brewing Co. v. 
Doyle, 102 Va. 399, 46 SE 390; Guinea 
v. Campbell, 22 Que. Super. 257. 

“Where the cause of an accident 
is unknown and the evidence fairly 
raises the issue that it happened 
without the fault of any one, and 
from a cause different to that claimed 
by plaintiff, a question of unavoid- 
able accident arises.’”’ American Gly- 
cerin Co. v. Kenridge Oil Co., supra. 

[a] Rope entangled in wagon 
wheel.— Where one engaged in paint- 
ing a sign on the side of a building 
about fifteen feet from the ground 
was precipitated from the staging on 
which he was working, owing to the 
ropes suspending the staging,» and 
which had fallen to the ground, be- 
coming entangled with the wheels 
of a wagon, which had stood under 
the staging for some _ twenty-five 
minutes, there being nothing to sug- 
gest such an occurrence to either the 
painter or the driver of the wagon, 
and it being a matter of pure specu- 
lation as to how or when the rope 
became entangled with the wagon 
wheel, the consequent injury of the 
painter must be deemed an accident 
for which there could be no recovery. 
Consumers’ Brewing Co. v. Doyle, 102 
Va. 399, 46 SE 390. 

65. Act of God as proximate cause 
see infra § 499. 

66. See Act of God § 1. 

[a] The fall of an awning because 
the metal framework had not suffi- 
cient support after the canvas was 
accidentally burned away is not a 
fortuitous event within the meaning 
of a statute defining a fortuitous 
event as that which happens by a 
cause which cannot be_ resisted. 
Thompson vy. Commercial Nat. Bank, 
156 La. 479, 100 S 688. 

67. U. S.—Empire State Cattle Co. 
Vo tAtchison,, ete... Rin CO, 210", U.S. 
1, 28 SCt 607, 52 L. ed. 981, 15 Ann 
Cas 70. 

Ark.—Mitchell v. Hahn, 131 Ark. 
286, 198 SW 528. , 

Colo.—Grand Valley Irr, Co. v. Pit- 
zer, 14. Colo, A, 123, 59. P. 420. 

Del.—Klair v. Philadelphia, etc., R. 
Co., 25 Del. 274, 78 A 1085. 

Ida.—Rice v. Oregon Short Line R. 
Co., 33 Ida. 565, 198 P 161; Miller v. 
Northern Pac. R. Co., 24 Ida. 567, 135 
P 845, 48 LRANS 700, AnnCas1915C 
1214; Lamb y. Licey, 16 Ida, 664, 102 
P: 378; 

Tll.—Welfelt v. Illinois Cent. R. Co., 
149 Ill. A. 317. 

Ind.—Watts v. Evansville, etc., R. 
Co., 191 Ind. 27, 129 NE 315. 

Ind. T.—Kansas City, etc. R. Co. 
v. Williams, 3 Ind, T. SDe2y DS ws, VVs 
570. 

La.—Thompson vy. Commercial Nat. 
Bank, 15$ La. 479, 100 S 688; Holden 
v. Toye Bros. Auto, etc., Co., Inc., 
1 La. A. 521, 622 [quot Cyc]. 

Ma.—Gault v.. Humes, 20 Md. 297. 

Mass.—Hecht v. Boston Wharf Co., 
220 Mass. 397, 107 NE 990, LRA 
1915D 725, AnnCas1917A 445, 

Mo.—Wolf v. American Express 
Co., 43 Mo, 421,.97 AmD 406. 


Mont.—Lyon v. Chicago, ete, R. 
Co., 45. Mont. 33, 121 P 886. 
Nebr.—Ward vy. Chicago, ete, R. 


Co., 92 Nebr. 183, 187 NW 995. 

N. J.—Schreiner v. New York, etc., 
Tel. Co:,.82,N. Jo Li. 7438, ,82, Av 887. 

IN. Y.—Read v. Spaulding, 30 N. Y. 
630, 86 AmD 420; Woodruff v. Oleite 
Corp., 199 App. Div, 772, 192 NYS 
189. 

N. C.—Lawrence v. Yadkin River 
Power Co., 190 N. C. 664, 130 SE 
735; Matthews v. Carolina, ete., R. 


| damage.” 


NEGLIGENCE 


remote, cause.®® 


Co; 175, N: GC. 280. 94) SH 27145) ae 
1918C 899. 

Okl.—Shawnee v, Bennett, 116 Okl. 
38, 243 P 190; Texas Co. v..Robb, 88 
Okl. 150, 212 P 318; Missouri, etc., 
R. Co. v. Johnson, 34 Okl. 582, 126 P 
567 [foll Purcell v. Stubblefield, 41 
Okl. 562, 139 P 290, 51 LRANS 1077]. 

Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636. 

Pa.—Martin v. Philadelphia, 54 Pa. 
Super. 563. 

Porto Rico.—Roa v. Puig, 19 Porto 
Rico 366, 

Ss. C—Sonneborn v. Southern R. 
Co., 65 8..C. 502, 44 SE 77 [foll Slater 


v.“South® Carolina!’ Ri ‘Cos 29 | Src. 
96, 6 SE 936]. 
Tex=—=Houston, ‘fete,, Ri" ‘Col. ev: 


Walsh, *(Civ. A.) 183 SW 18; Texas, 
ete., R. Co. v. Anderson, (Civ. A.) 61 
SW 424. y 

Vt.—Bennington v. Fillmore, 98 Vt. 
405, 130 A, 137. 

Va.—Richmond v. Cheatwood, 130 
Vai %6, 107 SH- 830: 

Eng.—Blyth vy. Birmingham Water- 
works, 11 Exch. 781, 156 Reprint 
1047, 36 EngL&Eq 506. 

Can.— Bailey v. Cates, 35' Can. S. 


Cr=293;, 
ren S.—Atwood v. Cann, 40 N. S. 
seo anle ROnE v. McRae, 22 Ont. 

“Tt is well settled that there is no 
remedy for an injury caused solely 
by an act of God or vis major.” 
Watts v. Evansville, etc., R. Co., 191 
Ind: 27, 50, 129 NE 315. 

“When the damages suffered are 
proximately due, directly and exclu- 
sively, to natural causes, without 
human intervention, which could not 
have been prevented by any amount 
of foresight, pains and care reason- 
ably to be expected, there is no lia- 
bility; because it is an act of God.” 
Bennington vy. Fillmore, 98 Vt. 405, 
421, 130 A 137. 

[a] Distinction between contrac- 
tual and noncontractual  duties.— 
“Where one has negligently failed to 
perform a duty which he has con- 
tracted to do, he will not be allowed 
to take refuge in an inquiry whether 
his own negligence or a vis major 
has been the proximate cause of a 
resultant injury. As to a duty im- 
posed by law it is quite otherwise. 
Duties imposed by law are duties 
implied from the facts, circumstances 
and relation of the parties. Now, 
where damage has proximately beén 
caused by an act of God, the law 
does not concern itself in implying 
duties the observance or breach of 
which had nothing to do with the 
Sharp v. Cincinnati, 4 Oh. 
car Ch ON. So 19 24." 26 Obs. Cirmy Ct, 
68. Martin v. Philadelphia, 54 Pa. 
Super. 5638. And see cases. supra 
note'67; and infra notes 69-78. 

Proximate cause generally see in- 
fra § 477-499. 

69. Lyon v. Chicago, ete., R. Co., 
45 Mont. 33, 121 P 886; Dippold v. 
Cathlamet Timber Co., 111 Or. 199, 
25 P 202; Martin v. Philadelphia, 54 
Pa, Super. 563; Roa v. Puig, 19 Porto 
Rico 366. 

70. Luyon y. Chicago, etc, R. Co., 
45 Mont. 33, 121 P 886; Roa y. Puig, 
19 Porto Rico 366. 

71. Martin, v. Philadelphia, 54 Pa. 
Super. 563. 

72. U. S.—Hikland v. Casey, 266 
Fed, 821, 12 ALR 179. 

Del.—Giles y. Diamond State Iron 
Co., 12 Del... 453, 8 A 368 [aff 12. Del. 
bb) Ld ASST) 

Ida.—Lamb v. Licey, 16 Ida. 664, 


preclude any recovery 
ning,®® earthquake,’° or extraordinary and unprece- 
dented storms,’! winds,’? rains,’* freshets,7* floods,”* 
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for an injury so caused no one is liable,®” provided 
the act of God is the proximate, and not merely a 


The application of this rule may 
for injuries caused by light- 


102 P 378. 

La.—New Orleans, etc., R. Co. v. 
McEwen, 49 La. Ann. 1184, 22 8S 
675, 88 LRA 134; Holden v. Toye 
Bros, Auto, etc.} Co., Ine., 1 La. A. 
521, 522 [quot Cyc]. 

Mont.—Lyon v. Chicago, ete. R. 


Co., 45 Mont. 33, 121 P 886. 

N. J.—Schreiner y. New York, etc., 
Tel. Co., 82 .N..3. L. (743, 82 A’ 887. 

N. Y.—Uggla v. Brokaw, 77 App. 
Div. 310, 79 NYS 244; Norling =v. 
Allee; 13 NYS 791 [aff 10 NYS 97, 
and aff 131 N. Y. 622 mem, 30 NE 
865 mem]. 


* Oh.—Pittsburgh, ete, R. Co. v. 
a Hag es 29 Oh. St. 374, 238 AmR 


Okl.—Shawnee vy. Bennett, 116 Okl. 
38, 2438 P 190. 

Eng.—River Wear Comrs. v. Adam- 
son, 2 App. Cas. 743, 1 ERC 308. 

Can.—Valiquette v. Fraser, 39 Can. 
en 1; Bailey v. Cates, 35 Can. S. C. 

[a] Logs driven against break- 
water.— While a towboat belonging 
to one of defendants. was towing, 
across a navigable lake, a large raft 
of saw logs belonging to the other 
defendant, the raft was broken up, 
and the logs scattered in many direc- 


| tions, by an unexpected storm. Many 


of the logs were afterward recovered, 
and reasonable efforts made to re- 
cover the others, Which were still 
floating on the lake about six months 
afterward, when a storm of ‘unpre- 
cedented severity and fury arose, 
and some of the logs were driven 
against plaintiff's breakwater, caus- 
ing damage. It was held that de- 
fendants were not negligent. New 
Orleans, ete., R. Co. v. McEwen, 49 
La, Ann, 1184, 22 S 675, 38 LRA 134. 

73. U. S.—Hikland v. Casey, 266 
Fed. 821, 12 ALR 179. 


Ark.—Mitchell v. Hahn, 13 : 
286, 198 SW 528. sideman 
La.—Holden y. Toye Bros. Auto, 


etc., Co.,"Inc., 1 La. A. 521, 522 [quot 
Cyc: 

Okl.—Missouri, ete, R. Co. v. 
Johnson, 34 Okl. 582, 126 P 567 [foll 
Purcell v. Stubblefield, 41 Okl. 562 
139 P 290, 51 LRANS’ 10771. , 

Tex.—Couts v. Neer, 70 -Tex. 468, 
9 SW 40; Houston, ete, R. Co. v. 
ae ene ae 1S he 18; Gulf, 
etc., R. Co. v. Boyce,'39 Tex. Civ. A: 
195, 87 SW 395. aa: 
(ate Te ea v. McRae, 22 Ont. 


74 Lyon v. Chicago, ete., R. Co. 
45 Mont. 33, 121 P 886; Matthews Vv. 
Carolina, etc., R. Co., 175 N. GC. 35 
94 SE 714, LRA1918C 899. E 
75. U. S.—Empire State Cattle Co. 
vxAtchison, ‘etc.,R.-Co., 210 U.S. at. 
rE ene oe ed. 931, 15 AnnCas 
; fikland v. Casey, 266 Fed. 
12’ALR 179, i! Soe HEN 
Colo.—Grand Valley Irr. Co. 
Pitzer, 14 Colo, A. 123, 59 P 420. 
Ill.—Grege v. Illinois Cent. R. (Ovo 
147 Ill, 550, 35 NE 343, 37 AmSR 238. 
La.—Holden v. Toye Bros. Auto, 
etc,, Co., Inc., 1 La. A. 521) °523 [quot 
Cyc]; New Orleans, etc., Att Crore ke 
McEwen, 49 La. Ann. 1184, 22 S 675 
38 LRA 134. : 
Mass.—Hecht v, Boston Wharf Co., 
220 Mass. 397, 107 NE 990, LRA1915D 
12, Annas edt a 445. 
ont.—Lyon v. Chicago, etc., R. S 
45 Mont, 33, 121 P 8&6. ‘3 sabe 
N. Y.—Morgan y. Crocker, 62 N. Y. 
626 [rev 3 Thomps. & C. 301]. 
N. C.—Matthews v. Carolina, etce., 


Vv. 


R. Co., 175 N. CG. 35, 94 SE 714, 
1918C 899. eae 

Oh.—Steele v. Baltimore, ete. R. 
Cox SON OO Aone 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tides,"® snowfalls,’” or frosts.78 


gence is liable for the injury.®® 


Okl.—Missouri, etc., R. Co. v. John- 
son, 34 Okl. 582, 126 P 567 [foll Pur- 
cell v. Stubblefield, 41 Okl. 562, 139 
P 290, 51 LRANS 1077]. 

Pa.—Martin y. Philadelphia, 54 Pa. 
Super. 563. 

Va.—Richmond v. Cheatwood, 130 
Va. 76, 107 SE 830; Director-Gen. of 
Railroads v. Bryant, 127 Va. 651, 105 
SE 389. 

Eng.—Nichols v. 
D. 1, 1 ERC 262. : 

: [a] What is an _ extraordinary 
flood.—_To give a stream or bcdy of 
water the character of an extraor- 
dinary flood it is not necessary that 
jt should be the greatest flood within 
memory. Its character in this re- 
spect is to be tested by comparison 
with the usual volume of floods or- 


Marsland, 2 Ex. 


dinarily occurring. Siegfried  v. 
South Bethlehem Borough, 27 Pa. 
Super. 456. 

{b] Submergence of shanty cars. 


—Plaintiff was employed by defend- 
ant railroad company at its coal 
chute. By permission of defendant, 
plaintiff and his family occupied as a 
residence two unused shanty cars 
located on a sidetrack near the chute. 
An unprecedenied flood occurred and 
plaintiff requested defendant to send 
an engine to move the shanty cars, 
but no engine was available and the 
flood submerged the shanty cars and 
destroyed plaintiff's property therein. 
It was held that defendant was not 
liable. Matthews v. Carolina, etc., 
R; Co:, 175 N.C. 35, 36, 94 SE.-714, 
LRA1918C 899 (‘“We know of no prin- 
ciple of law that imposed upon the 
defendant the legal duty to protect 
and rescue plaintiff's chattels from 
the destructive consequences of an 

t of God’). 

*76. Hecht v. Boston Wharf Co., 
220 Mass. 397, 107 NE 990, LRA1915D 
725, AnnCasl1917A 445. 

[a] “Tides are manifestations of 
the forces of nature quite beyond the 
power of man to control. Human 
agency does not in any degree enter 
into their creation, their flood or 
their reflux. In this sense tides al- 
ways are the act of God, for which 
man is not’ responsible. ... The 
human element enters into damages 
resulting from a cause like a high 
tide only in omission seasonably , to 
be vigilant to avert the disaster or 
to mitigate its consequences by the 
use of such expedients and safe- 
guards as reasonably might be ex- 
pected under all the circumstances. 
Through failure in this respect man 
may concur as a contributing proxi- 
mate cause with the forces of nature. 
But the use of the means to which 
prudent and careful persons in the 
same line of business ordinarily have 
recourse is all that can be required. 
If, having done this, a defendant is 
overpowered by storm or tide or 
flood, he is free from liability.” 
Hecht v. Boston Wharf Co., 220 Mass. 
397, 402, 107 NE 990, LRA1915D 725, 
AnnCasl1917A 445. 

77. Ward v. Chicago, etc., R. Co., 
92 Nebr. 183, 137 NW 995; Cormack 
v. New York, etc., R. Co., 196 N. Y. 
442, 90 NE 56, 24 LRANS 1209, 17 
AnnCas 949; Martin v. Philadelphia, 

4 Pa. Super. 563. 

[a] Where an electric wire was 
‘broken by an unprecedentedly heavy 
snowstorm accompanied _by high 
wind, a municipality, which main- 
tained such wire, was not liable for 
an injury received by a person who 
came in contact therewith before it 


[45 C. J.—4T] 


In order that this 

rule may apply the act of God must be the sole 
cause of injury,’® for if an act of God and the 
negligence of an individual are concurring causes 
of an injury, the individual who was guilty of negli- 
One who is under 
a duty to protect others against injury cannot es- 
cape liability for injury to the person or property 


NEGLIGENCE 


could, with due diligence, be re- 
paired. Martin v. Philadelphia, 54 
Pa. Super, 563. 

78. Hikland v. Casey, 266 Fed, 821, 
12 ALR 179; Holden v. Toye Bros. 
Auto, etc., Co., Inc. 1 La, A. 521, 
523 [quot Cyc]; Blyth v. Birmingham 
Waterworks, 11 Exch. 781, 156 Re- 
print 1047, 36 EngL&Eq 506. 

79. Ill.—Welfelt v. Illinois Cent. 
Ree COMP LAI TH, VAS BIT. 
Ind.—Wolf Hotel 

(A.) 156 NE 414. 

Mass.—Hecht v. Boston Wharf Co., 
220 Mass. 397, 107 NE 990, LRA1915D 
725, AnnCas1917A 445, 

Mo.—Wolf v. American Express 
Co., 438 Mo. 421, 97,AmD 406; Booker 
v. Southwest Missouri R. Co., 144 Mo. 
A. 273, 128 SW 1012. 

N. C.—Lawrence v. Yadkin River 
Power Co., 190 N. C. 664, 130 SE 735. 

Okl.—Texas Co. v. Robb, 88 Okl. 
150, 212 P 318; Missouri, etc., R. Co. 
v. Johnson, 34 Okl. 582, 126 P 567 
[foll Purcell v. Stubblefield, 41 Okl. 
562, 189 P 290, 51 LRANS 1077]. 

Or.—Dippold v. Cathlamet Timber 
Co., 111 Or. 199, 225 P 202. 

Pa.—Martin v. Philadelphia, 54 Pa. 
Super. 563. : 

Vt.—Bennington v. Fillmore, 98 
Vt. 405, 130 A 187. 

Va.—Richmond vy. Cheatwood, 130 
Va. 76, 107 SE 830. 

“An act of God which will excuse 
from liability must not only be the 
proximate cause of the loss, but it 
must be the sole cause.” Texas Co. 
v. Robb, 88 Okl. 150, 1538, 212 P 318. 

[a] Where a fire has been started 
by human agency, a strong wind 
which springs up and causes a spread 
of the fire is not an act of God so far 
as damage resulting from spreading 
of the fire is concerned. Dippold v. 
Cathlamet Timber Co., 111 Or. 199, 
225 P 202. 

80. See infra § 499. 

81. Ala.-—-Gulf Red Cedar Co. v. 
Walker, 132 Ala. 553, 31 S 374. 

Del.—Giles v. Diamond State Iron 
Co., 12 Del. 458, 8 A 368 [aff 12 Del. 
5b7, 11 A189]. 

Fla.—Davis v. Ivey, 112 S 264. 

Ill.— Ohio, etce., R. Co. v. Ramey, 
139 Ill. 9, 28 NE 1087, 32 AmSR 176. 

Ind.—Woodruff v. Bowen, 136 Ind. 
431, 34 NE 11138, 22 LRA 198. 

Mass.—Gray y. Harris, 107 Mass. 
492, 9 AmR 61. 

N. J.—Schreiner v. New York, etc., 
Tel. Co., 82 N, J. L. 748, 82 A 887. 

N. Y.—Woodruff v. Oleite Corp., 
199 App. Div. 772, 192 NYS 189. 

- Oh.—Pittsburgh, etc. R. Co. v. 
Brigham, 29 Oh. St. 374, 28 AmR 751. 

Porto Rico.—Roa vy, Puig, 19 Porto 
Rico 366. 

Tex.—Gulf, etc., R. Co. vy. Boyes, 39 
Tex. Civ. A. 195, 87 SW 395. 

“While it is, true that no human 
agency can prevent or stay an act of 
God, the act of itself being that of 
omnipotence and irresistible, it is 
frequently the case that the results 
or natural consequences of an act of 
God, by the exercise of reasonable 
foresight and prudence, may be fore- 
seen, and guarded against. When 
this can be done by the exercise of 
reasonable diligence and prudence, a 
failure to do so would be negligence, 
and subject the party upon whom 
this duty devolved to damages, al- 
though the original cause was an act 
of God.’ Smith v. Western R. Co., 
91 Ala. 455, 457, 8 S 754, 24 AmSR 
929, 11 LRA 619 [quot Davis v. Ivey, 
(Fla,) 112 S 264, 271). 


Co: Vv. Parker, 
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of such others on the ground that it was caused by 
an act of God unless the natural phenomenon which 
caused the injury was so far outside the range of 
human experience that ordinary care did not require 
that it should be anticipated or provided against,** 
and it is not sufficient. taat such phenomena are 
unusual or of rare occurrence.®? 
was negligent in failing to take proper precau- 


The fact that one 


[a] “The principle, clearly, is, 
that although a rainfall may be more 
than ordinary, yet if it be such as 
has occasionally occurred, and, it 
may be, at irregular intervals, it is 
to be foreseen that it will occur 
again, and it is the duty of those 
changing or restraining the flow of 
water to provide against the conse- 
quences that will result from it. It 
is within the knowledge of all who 
have long resided in this State, that 
our streams are occasionally sub- 
ject, after intervals which are some- 
times of shorter and at other times 
of longer duration, to great floods, 
occasioned by very heavy rainfalls, 
and their heights are known by those 
who have felt interested in them. 
Such rainfalls were not usual and 
ordinary, but they were unusual and 
beyond ordinary,—i.e., they were ex- 
traordinary; and yet it is just as 
certain that like rainfalls will occur 
in the future as it is that the same 
laws of nature by which they are 
produced, and the same conditions to 
be affected by those laws, will con- 
tinue to exist in the future as they 
have in the past. Though of rare 
occurrence, such rainfalls are not 
phenomenal, and therefore beyond 
reasonable anticipation, and it is 
hence but the prudence that a dis- 
creet man would exercise in his own 
affairs to provide against injury 
from them. The question, then, is 
not whether appellant has sufficiently 
provided for the escape of the water 
of ordinary floods, but, has it pro- 
vided for the escape of the water of 
such unusual or extraordinary floods 
as it should have anticipated would 
occasionally occur in the future, be- 
cause they had occasionally occurred 
after intervals, though of irregular 
duration, in the past.” Ohio, etc., R. 
Co. v. Ramey, 139 Ill. 9, 13, 28 NE 
1087, 32 AmSR 176 [quot Davis v. 
Ivey, (Fla.) 112 S§ 264, 271]. 

{b] Freezing of water.—One who 
turns waste water from a tank onto 
the premises of another, where it 
freezes and does damage, cannot 
escape liability for such damage on 
the ground that the freezing was an 
act of God, as such freezing and the 
injury resulting therefrom should 
reasonably and naturally have been 
anticipated. Chicago, ete, R. Co, v. 
Hoag, 90 Ill. 339. 

{[c] Gate or fence.—‘“‘A person 
constructing a gate or fence is bound 
to use care to prevent it from being 
wrecked by winds which are not of 
unusual occurrence, and it is common 
knowledge that a wind of that veloc- 
ity [thirty-five to forty miles per 
hour] is not an unusual occurrence.” 
Schreiner v. New York,-etc., Tel Co., 
S2MING pda Las 140, Le On Oa Ad Sous 

82. Hikland vy. Casey, 266 Fed. 
821, 12 ALR 179; Gray v. Harris, 107 
Mass. 492, 9 AmR 61; Hartshorn y. 
Chaddock, 135 N. Y. 116, 31 NE 997, 
17 LRA 426; Mundy v. New York, 
ete, R, Co., 75° “Hun 479, 27 NYS 


469. 

{a] Insufficient milldam. — One 
who maintains a milldam across a 
stream which is subject to great 
freshets is under a duty to previde 
a dam of sufficient strength to guard 
against such freshets, although they 
occur only once in several years and 
at irregular intervals, and he does 
not perform his full duty by prwovid- 
ing a dam sufficient to resist ordi- 
nary floods. Gray v. Harris, 107 
Mass. 492, 9 AmR 61, 
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tions against ordinary occurrences will not charge 
him with liability for an injury caused by an act 
of God, which would have caused the injury even 
had proper precautions been taken,** but the fact 
that an injury was actually caused by a natural, 
phenomenon of such unusual nature that it might 
be termed an ‘‘act of God’’ will not excuse 


83. Kansas’ City, “etce,, (R.. Co," v. 
Williams, 3 Ind..T..352, 58,SW, 570; 
Lyon Jy... Chicago,) ,etc.:4R., Co, 245 


Mont. 33, 121 P 886.« See Texas, etc., 
R. Co. y. Anderson, (Tex. Civ. A.) 
61 SW 424, 426 (‘if the damage 


[overflowing land] was caused by the 


act of God, appellant would not be 
liable therefor, notwithstanding it 
may have been negligent in not keep- 
ing its ditch free from obstruction’’). 

84 Atkinson y. Chesapeake, etc., 
R. Co., 74 W. Va. 633, 82 SE 502. 

85. See cases infra this note. 

[a] Box of cement in pathway.— 
Defendants had been engaged to re- 
pair a range in a building in which 
plaintiff lodged as a tenant and occu- 
pant of a room. They completed the 
work late in the afternoon and the 
person in charge of the premises 
gave them permission to leave on the 
premises a box of cement which they 
had been using in ‘repairing the 
range. They left the box of cement 
on a pathway leading from the door 
of the house to a slop-hopper. After 
dark plaintiff went, out into the yard 
to empty some tea leaves into the 
slop-hopper and came in contact with 
the box of cement and fell and was 
injured, it was held that defendants 
were liable as they “were bound so 
to exercise their rights as not to in- 
terfere with the rights of others. 
. .. They owed the duty to the plain- 
tiff to do her no injury in the em- 
ployment of their own legal rights.” 
Donnelly v. Hufschmidt, 79 Cal. 74, 
yo per 2 ae as SL 

[b]. Collapse of circus seats.— 
Defendant was a photographer. who 
proposed to take a group photograph 
of the persons attending a conven- 
tion. For this purpose he caused to 
be erected a temporary structure re- 
ferred to as “circus seats.’ The seats 
collapsed, causing injury to plaintiff 
who had entered upon the structure 
on defendant’s invitation, 
held that these facts constituted evi- 
dence sufficient to go to the jury on 
the question of defendant’s negli- 
gence. Larrabee v. Des Moines Tent, 
ete., Co., 189 Iowa 319, 321, 178 NW 
3 


73. 

{[c] Collision between pedestrians. 
—A young man employed by a mer- 
chant was engaged in loading a truck 
which was drawn up at the curb in 
front of the merchant’s place of 
business. After depositing a box on 
the truck he turned around and ran 
back toward the store and ran into 


and knocked down an elderly woman | 


who was walking on her own right- 
hand side of the sidewalk, being the 
side away from tthe curb. It was 
held that there was negligence re- 
sulting in liability. Gerrard v. 
Adams, 32 B. C. 114. 

. [dad] Dropping hatchet on child.— 
Evidence that plaintiff, a child six 
years old, was thrown down by de- 
fendant while he was chasing some 
boys, and after plaintiff fell defend- 
ant dropped on her head a hatchet 
which he had been carrying in his 
hand, warranted an inference that 
defendant was_ negligent, May v. 
ae. 120 NYS 898. 

[e 
fendant was a saloon keeper, A 
drunken man entered the saloon and 
defendant ejected him onto the 
street with such force’ that he 
stumbled or fell or was thrown upon 
plaintiff, a child who was lawfully on 
the street. It was held that defend- 
ant was liable for plaintiff's injury 
because “it was his duty to exercise 


It was | 


Ejecting drunken man.—De-_ 


NEGLIGENCE 


from 
reasonable care in respect of the 
safety of persons rightly on the 
street....If he was neghigent in 


respect of the child, he is not re- 
lieved of liability because his con- 
duct was rightful in respect of the 
drunken man.” Feeney v. Mehlinger, 
136 Minn. 42, 43, 161 NW 220, LRA 
1917E 271. 

{f] Failure to maintain light.— 
Plaintiff was a nurse attending on 
defendant’s husband in a _ house 
owned and controlled by the hus- 
band. In performance of her duties 
at night it was necessary for her to 
move about the hall and she called 
the attention of defendant to the 
necessity that an electric light at 
the foot of the stairs should not be 
turned out as shé relied on it when 
using the hall and might fall down 
the stairs if it was not lighted. De- 
fendant replied that she would leave 
the light going but nevertheless she 
put it out and as a result the hall 
was entirely dark and plaintiff fell 
down the stairs and was injured. It 
was held that defendant was liable 


as, having undertaken to leave the) 


light going, she was negligent in 
failing to do so, 
215 Mass, 257, 102 NE 429, 46 LRA 
NS 547. 

{g] Failure to protect property 
from rain.—One who is engaged in 
repairing the roof of a building and 
for that purpose has removed part 


of the roof, and who knows that 


McLeod y. Rawson, | 


thunder storms are frequent in the) 


season of the year when the work 


is performed and also knows of the! 


condition of the building and its con- 


tents and the likelihood of damage’! 


from rain, is negligent where he fails 
to protect the building in a reason- 
able way from injury from a rain- 
storm which could have been seen 
coming up in ample time to have 
protected it. 
191 Iowa 74, 181 NW 775. 


Orschel Co. v. Fischer, | 


{h] Falling of casting.—Defend- 
ant express company allowed a/| 
heavy iron casting to stand in its 


office or station under or against a 
counter or desk at which customers 
were expected and invited to deliver 
and receive parcels. 
vited to go to the counter or desk to 


Plaintiff was in- | 


receipt for a parcel and while stand- | 


ing there was injured by the casting 
falling on his feet. 
defendant was negligent. 
Express Co. v. Williamson, 
286, 638 S 438, LRA1916C 1208. 

{i] Freezing of hot water pipes.— 
Defendant corporation operated a 
hot water heating plant and was per- 
mitted by the owner of a building to 
furnish hot water heat to tenants 
therein by means of its pipes and 
fixtures, which were placed through- 
out the building except in the part 
which was occupied by plaintiffs as 
tenants. The heat was supplied by 
contract with the individual tenants. 
The tenants of the part of the build- 
ing immediately over the part occu- 
pied by plaintiffs notified defendant 
to turn the heat out of their part of 
the building and defendant undertook 
to do so. In shutting off the heat 
defendant negligently neglected to 
drain the water from some of the 
pipes and as a consequence thereof 
the pipes froze and burst and water 
came through into the part of the 
building occupied by plaintiffs and 
injured their property. It was held 
that defendant was liable as it owed 
to plaintiffs a duty to exercise care 
in shutting off the water and by rea- 


Southern 


It was held that | 
66 Fla. | 
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liability where precautions which should have been 
taken to guard against occurrences which should 
have been expected were negligently omitted and 
such precautions would have prevented the injury.** 

[§ 128] M. Miscellaneous. In the notes are given 
a number of illustrative cases of acts or omissions 
which have been held negligent®® because of the 


son of the climatic conditions the 
freezing and bursting of the pipes 
should have been foreseen and was a 
result of neglecting to drain them. 
Peru Heating Co. vy. Lenhart, 48 Ind. 
A. 319, 95 NE 680. 

[ij] Improper attempt to cross 
bridge.—Where a bridge was used 
for railway traffic and also as a pub- 
lic highway and the regulation for 
its use required that there should: be 
gates at each approach to the bridge 
which should be used to keep out 
highway traffic when the bridge was 
required for railway purposes, a rail- 
way employee was negligent where 
he drove a handcar on the railway 
track across the bridge without first 
shutting off highway traffic and as- 
certaining that the bridge was clear, 
and as a consequence thereof collided 
with a team approaching from the 
opposite direction, there not being 
sufficient room to pass in safety. 
Corish v. Townsend, (Pr. Hdw. Ist.) 
70 DomLR 278. 

{k] Knocking awning rod out of 
place.—Defendant. was employed by 
plaintiff to erect an awning over a 
window, on a frame already affixed 
to the wall,’ Part of the frame con- 
sisted of an iron rod, fastened above 
the window at one end and haying 
the other end resting on another part 
of the frame to which it was fas- 
tened by a sort of hook. The purpose 
of this rod was to hold the center of 
the canvas down and prevent its 
flapping in the wind. In working on 
the awning defendant hit the iron 
rod with his arm and knocked it off 
its fastening with the result that 
it broke the window. It was held 
that defendant was negligent and 
liable for the damage. Spanos v. 
Ay heen (Sask.) [1920] 2 WestWkly 


{1] Launching of ship.—The fail- 
ure of a Shipbuilding company to use 
a trigger to control the time of the 
launching of a ship was negligence 
where the bolts used to connect the 
sliding ways with the permanent 
ways were not sufficiently large, in 
consequence of which the ship broke 
loose while an invitee was under it 
for the purpose of giving advice as 
an expert on the lubrication of the 
ways. Gray v. Foundation Co., 151 
Tas ti Oe taar. 

{m] Leaving water running.—One 
who leaves water running in the part 
of a building which he occupies, so 
that it overflows, is liable for damage 
thereby caused to other occupants of 
the building. Powley v. Micklebor- 
ough, 21 Ont. L, 556, 16 OntWR 682, 
18 AnnCas 532; Childs v. Lissman, 
23 New Zeal. L. 945. 

[n] Operation of elevator.—Plain- 
tiff, in the ordinary course of busi- 
ness, was sent to defendant’s store. 
Defendant’s servant led the way down 
a dark, narrow passage to the ele- 
vator. 
rope to bring the elevator down from 
the floor above, and plaintiff, think- 
ing that the elevator was about to 
go up, stepped into the opening and 
was injured. The elevator had no 
guard rail, and, although it was too 
dark for plaintiff to distinguish ob- 
jects, defendant’s servant failed to 
warn him of the danger, It was held 
that a finding that the servant was 
negligent was justified. Sheyer v. 
Lowell, 184 Cal. 357, 66 P 3807. 

Lo] Pla dangerous game on 
highway.—Defendant, with others, 
was engaged in throwing or ‘‘put- 
ting’ an iron ball or shot weighing 


{i 23g ae eS ei ee eS n 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The servant reached for the - 
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_ failure to exercise reasonable and proper care for | to avoid injuring them, or not to amount to action- 


the safety of others as to whom there existed a duty 


about twenty-three pounds, across a 
public highway. The ball naturally 
rolled after it struck the ground and 
a small boy who was watching the 
game, while endeavoring to stop the 
ball, had his finger crushed and lacer- 
ated against the highway. It was 
held that defendant was guilty of 
negligence causing the injury. Co- 
burn v. Hardwick, 1 OntWR 733. 

{p] Pulling down marble slab.— 
One is guilty of negligence where he 
puts his hands upon a marble slab 
which is leaning against a wall and 
intentionally. pulls with sufficient 
force to remove it from its position, 
thus causing it to fall on the feet of 
another. El Paso Printing Co. v. 
Glick, (Tex. Civ. A.) 246 SW 1076. 

[a] Slabs of slate in street.—The 
owner of a slate factory who allowed 
slabs of slate to remain on the side- 
walk leaning against the factory, is 
liable for injury to a seven-year-old 
boy caused by the slabs falling over 
upon him when he leaned against 
them. Rachmel y. Clark, 205 Pa. 314, 
54 A 1027, 62 LRA 959. ~~ 

{r] Stone leaning against fence. 
—wWhere a landlord left in a yard, 
in which tenants’ children were ac- 
customed to play with his permis- 
sion, a large flat stone leaning against 
a wall in an almost perpendicular 
position, he was guilty of negligence 
resulting in liability for injury to a 
child on whom the stone fell while 
she was drumming on it pretending 
to play the piano. Schmidt v. Cook, 
12 Misc. 449, 33 NYS 624. 

[s] Striking person with golf 
club.—Where defendant, while play- 
ing golf, accidentally struck with his 
club another person on the course, 
he was liable for the resulting in- 
IITs Cleghorn y. Oldham, 43 T. L. 

4 


isd " : 

{[t] Tank wagon unattended in 
street.—Where defendant gas com- 
pany left a drip tank wagon, with 
the venthole uncovered, unattended 
in the street after its use had been 
discontinued for the day, and plain- 
tiff and another child while playing 
jn the street climbed on the wagon, 
after which an explosion thereof oc- 
curred, supposed to have been caused 
by plaintiff's companion dropping a 
lighted match in the venthole, and 
plaintiff was injured, a judgment in 
favor of plaintiff was affirmed by a 
divided court. Iamurri v. Saginaw 
City Gas Co., 148 Mich. 27, 111 NW 
884 


[uJ] ‘Turning on power to machin- 
ery without notice.—Defendant con- 
tracted to supply plaintiff with 
power by means of a rope drive, the 
terms of the agreement being that 
for a fixed price plaintiff ‘should have 
the right to use the power during 
working hours of the factory, but if 
he desired to run his machinery 
longer an,.additional charge would be 
made for overtime. After working 
hours defendant turned on' the power 
without notice to plaintiff, causing 
the machinery to start and plaintiff 
was injured in consequence. It was 
held that defendant was liable:  Sil- 
verman v. Carr, 200 Mass. 296, 86 
NE 898. 

{v] Walking through plate glass 
window.—Plaintiff was the owner of 
a building having a plate glass front, 
including glass doors, which was 
used as a post office. Defendant en- 
tered the post office to purchase a 
money order, and as he was going 
out walked into a plate glass window 
and his knee struck and broke the 
glass. Defendant claimed that he 
had been in the building only once 
before and that the interior shape 
and the glass front were confusing 
to one inside the building and that 
he thought he was going toward the 
entrance. It was held that defendant 
was liable’for the value of the glass 
‘proken because “the fact that he 
could not see the glass after entering 


the building did not deprive him of 
the knowledge that it was there, but 
should have-warned him that it was 
necessary for him to ascertain 
where it was before making his exit, 
in order to avoid accidents.” Clardy 
v. Hudspeth, 89 Ark. 189, 191, 115 
SW 1134, 21 LRANS 702. 

86. See cases infra this note. 

[a] Backing wagon over tres- 
passer.—A railroad company main- 
tained at its depot a concrete plat- 
form, which was suitable for depot 
purposes and used for such purposes. 
Boys in the neighborhood were in the 
habit of attempting to skate on the 
platform but it was the invariable 
practice of the railroad employees to 
drive them away and warn them not 
to return, Defendant operated a 
transfer business and the driver of 
one of defendant’s wagons was de- 
livering goods to the freight depot 
of the railroad. The driver of: the 
wagon backed up to the concrete plat- 
form for the purpose of unloading 
and ran into plaintiff’s decedent, a 
boy nine years old who was attempt- 
ing to get upon the platform to skate 
thereon. It was held that defendant 
was not liable as the driver had not 
seen plaintiff's decedent and was not 
under a duty to look out for him, he 
being a trespasser. Louisville Trust 
Co. v. Horn, 209 Ky. 827, 273 SW 549. 

{b] Cuspidor in railroad station. 
—‘We cannot say as a matter of 
law, or permit a jury to say, that it 
was negligence for the defendant to 
have cuspidors in the station, for 
we know it to be the uniform cus- 
tom throughout our whole land, to 
have cuspidors around railroad sta- 
tions and other public places of a 
similar character, and here there is 
nothing to show that the cuspidor in 
question was different from those 
ordinarily used. So, neither the 
court nor the jury would be justified 
in holding the use of such cuspidors 
to be negligence. We further know 
that it is the uniform and universal 
custom to have these cuspidors loose, 
in order that they may be moved 
about from place to place and readily 
cleaned.” Green v. Baltimore, etc., 
Rs CO. S2lPe, Co 278,..277. 

[ec] Dish of hot water on floor.— 
Defendant had full charge of the 
housework in her home, where a 
child had been invited to spend the 
day. In the course of her household 
duties she placed a large dish of hot 
water on the kitchen floor and the 
child fell into the dish of hot water 
and was scalded. It was held that 
defendant was not liable, as her acts 
were “such as prudent people per- 
formed in the discharge of household 


duties.” Putney y. Keith, 98 Ill. A. 
285, 290. 
{d] Infecting property with dis- 


ease germs.—Defendant’s intestate 
came to plaintiff's home to wait on 
his sister, who was ill with influenza 
and contracted the disease himself 
and died from the combined effects 
of influenza and tuberculosis. The 
physician who attended decedent ad- 
vised and directed plaintiff to burn 
all the bedclothing, which had been 
used by the decedent during his sick- 
ness, which was done. Plaintiff sued 
to recover the value of the bedcloth- 
ing so destroyed, and also the value 
of the house in which decedent had 
died, claiming that it had become in- 
fected with tuberculosis germs and 
was unfit for habitation, There was 
no allegation that decedent was a 
trespasser on plaintiff's premises or 
that he failed, neglected, or refused 
to exercise due care for the preserva- 
tion of his health, nor was it alleged 
that when he came to the house de- 
cedent was in the advanced stages of 
tuberculosis, or that he knew and 
plaintiff did not know that he had the 
disease at all. It was held that no 
cause of action in negligence was 
shown. Williams v. Williams, 188 N. 


able negligence.*® 


C. 728, 125 SE 482. 

[e] Ink on counter.—Plaintiff, a 
customer of defendant gas company, 
approached the cashier’s window to 
pay her gas bill as one of a line of 
several customers, and when she 
reached it placed her bag in ink that 
had been spilled on the counter, 
which dripped down onto and ruined 
her gown, There was no evidence 
that the ink was negligently spilled. 
Defendant’s cashier thereafter took 
steps to have it removed. It was 
held that actionable negligence of de- 
fendant was ‘'not shown. Quinn vy. 
Utah Gas, ete., Co., 42 Utah 113, 129 


P 362, 483 LRANS 328. 

[f] Pulling down building. — 
Where ropes were attached to a 
building that was being torn down, 
and it was attempted to pull the 
building in a_certain direction, but it 
fell in a different direction, and 
thereby injured a child, there was no 
such negligence as to permit a re- 
covery against the owner for per- 
sonal injuries. Ulshowski y. Hill, 61 
N. J. L. 375, 39 A 904. ' 

{g] Maintaining junction  tele- 
phone box in private alley.—An alley 
three feet wide and running from one 
street to another was maintained for 
the use of property owners whose 
lots were bounded by such alley in 
the rear, being also used without ob- 
jection or protest by any persons 
who found it convenient as a short 
cut. One of the property owners 
whose lot was bounded by the alley 
had erected a smooth, high board 
fence along his rear property line 
and defendant telephone company 
obtained from him the privilege of — 
placing on this fence what was called 
a “junction box.’”’ This box was made 
of metal and was securely fastened 
to the fence, the bottom being three 
feet and ten inches from the pave- 
ment of the passageway and the box 
projecting four inches from the sur- 
face of the fence into the open way. 
Plaintiff, a boy of about seven years 
of age, who had no rights in the 
alley, used it as a short cut and in 
so doing started to run and struck 
his head against the junction box and 
was injured. It was held that de- 
fendant had not been guilty of negli- 
gence and was not liable for plain- 
tiffs injury. Milligan v. Bell Tel. 
Co., 62 Pa. Super. 197. 

[h] | Pile of ties struck by locomo- 
tive.—Where plaintiff's employer, 
while engaged in work on a railroad, 
entered upon the adjoining property 
of a steel company and removed a 
permanent bumper from its _ track, 
Substituting therefor a pile of ties, 
and plaintiff was injured when a 
locomotive operated by the steel 
company struck the pile of ties and 
knocked one, which was insecurely 
fastened, against plaintiff, but there 
was no evidence that the operators 
of the engine had any reason to be- 
lieve the pile of ties was unsafe, or 
were negligent in the manner of 
operating their engine, the steel com- 
pany was not liable. Stiles v. Cam- 
bria Steel Co., 273 Pa, 224, 116 A 810. 

[i] Reversing machine instead of 
merely stopping it.—One who is en- 
gaged in operating a machine for 
loading logs on railroad cars is not 
negligent because, on hearing warn- 
ing cries indicating that a person 
whom he cannot see has been in- 
jured, he reverses his machine in- 
stead of merely stopping it, for it is 
not unnatural to suppose that the 
injury has been inflicted by the for- 
ward movement -of the machine and 
that further injury will be averted 
by reversing the movement so as to 
enable the injured person to get out 
of his perilous situation. Wisconsin, 
ete., Lumber Co. v. Montgomery, 165 
Ark, 560, 265 SW 365. ; 

{i]. Rubbing at Turkish bath.—<A 
rubber at a Turkish bath was not 


negligent cin massaging .a customer 
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VI. DUTIES WITH RESPECT TO PARTICULAR CLASSES OF PERSONS*’ 


[§ 129] A. Trespassers—l. Who Are Trespassers 
A person is a trespasser where ‘he 
enters upon the property of another without any 
right,®* lawful authority,®® or express or implied in- 
vitation,®® permission,®! or license,®? not in the per- 
formance of any duty to the owner or person in 
charge®® or on any business of such person,®* but 


—a. In General. 


Where he was giving such customer 
the regulation massage, using the 
same kind of brush as had been used 
in massaging the customer on pre- 
vious occasions, and when the cus- 
tomer told the rubber to rub more 
slowly, he immediately complied, the 
custom being that a rubber, if not 
otherwise directed by the customer, 
exercised his judgment as to how 
hard he should massage. Alagne v. 
Roman Baths Co., 169 NYS 995. 

{k] Selling soap at retail—A re- 
tail seller of soap not manufactured 
by himself is not guilty of negligence 
in selling a cake of soap in which, 
through the carelessness of the 
manufacturer, a needle is embedded 
so deeply as to be invisible to the 
naked eye, and hence is not liable 
for an injury resulting from use of 
the soap. Hasbrouck v. Armour, 139 


Wis. 357, 121 NW 157, 23 LRANS 
876. 
{1] Transporting house through 


street.—It is not negligence merely 
to drive along a street a metal house, 
thirty feet long, fifteen feet wide, 
and fifteen feet high, mounted on 
wheels, for convenience in moving; 
and therefore the owner is not liable 
for injuries to a boy who was run- 
ning along with his hand on the side 
of the house, and, when one of the 
wheels went into a hole in the street, 
fell, and had his hand crushed by the 
hind wheel. Rice vy. Buffalo Steel 
Bote Co., 17 App. Div. 462, 45 NYS 
ioe 

For further illustrations see supra 
§ 126 note 59. 

87. Capacity of person injured as 
affecting degree of care required see 
supra §§ 75-82. 

88. Me.—Nelson v. Burnham, ete., 
Co., 114 Me. 2138, 95 A 1029. 

Mass.—Blatt v. McBarron, 161 
Mass. 21, 36 NE 468, 42 AmSR 385. 

Mo.—Forsythe v. Shryack-Thom 
Grocery Co., 283 Mo. 49, 223 SW 39, 
10 ALR 711. 

Porto Rico.—Morales  v. 
Machete, 9 Porto Rico 117. 

Eng.—Great Cent. R. Co. v. Bates, 
PLU92L] 3K. Bi 578. 

Can.—Shilson v. Northern Ontario 
Light, etc., Co., 59 Can. S. C. 443, 50 
DomLR 696. 

Man.—Skulak v. Canadian Northern 
Co., 20 Man. 242, 15 WestLR 699. 
[a] A constable who, suspecting 
that something is wrong in a ware- 
house on his beat, enters to investi- 
gate, is neither an invitee nor a licen- 
see, the entry having been made 
without a warrant and no felony hav- 
ing been committed. Great Cent. R. 
Co. v. Bates, [1921] 3 K. B. 578. Gen- 


‘Central 


R. 


eral rule as to status of policemen 


and constables see infra § 199. 

[b] Refusal of permission to en- 
ter.— Where a workman hired by the 
owner of a building to stop up some 
windows with brick fell into an open 
elevator shaft, after the tenant of 
the building had refused permission 
to do the work on the inside, he was 
a trespasser, so that the tenant was 
not liable for the injuries sustained. 
Forsythe v. Shryack-Thom Grocery 
Co., 283 Mo. 49, 223 SW 39, 10 ALR 
TAY. 

89. Heller v. New York, etc., R. 
Co., 265 Fed. 192, 17 ALR 823; Fus- 
selman y. Yellowstone Valley Land, 
ete., Co., 53 Mont. 254, 163 P 473, 
AnnCas1918B 420; Tollen v. Phipps, 
52 N. Y. 354. 

[a] “Every unauthorized entry on 


another’s property is a trespass and 
any person who makes such an entry 
is a trespasser.’’ Heller v. New York, 
oe R. Co., 265 Fed. 192, 194, 17 ALR 
[b] Entry by tenant for unlawful 
purpose.— Where a tenant of a build- 
ing enters it in the nighttime for an 
unlawful purpose, he cannot recover 
damages for personal injuries sus- 
tained by him by reason of any de- 
fect in the premises, Tollen v. 
Phipps, 52 N. Y. 354, 
90. U. S.—Heller v. New York, 
etc., R. Co., 265 Fed. 192, 17 ALR 
823; McCarthy v. New York, etc., R. 
Co., 240 Fed. 602, 153 CCA 406. 
Ga,—Etheredge Wa Central of 
Georgia R. Co., 122 Ga. 853, 50 SE 
1003; Hutson v. King, 95 Ga. 271, 22 
SE 615. 
Iowa.—Davis v. Malvern Light, 
etc., Co., 186 Iowa 884, 173 NW 262. 
Kan.—Healer v. Inkman, 94 Kan, 
594, 146 P 1172. ’ 
Ky.—Reeves v. French, 45 SW 771, 
46 SW 217, 20 Kyl 220. 
Mich.—Bennett v. Butterfield, 112 
Mich. 96, 70 NW 410. 
Mont.—Fusselman v. Yellowstone 
Valley Land, ete., Co., 53 Mont. 254, 
163 P 473, AnnCas1918B 420. 
“deNe Y.—Mauer y. Ferguson, 17 NYS 


Pa.—Brady v. Prettyman, 193 Pa. 
628, 44 A 919; Schilling v. Abernethy, 
112 Pa. 487, 3 A 792, 56 AmR 320. 

Tex.—Wimberly v. Gulf Production 
Co., (Civ. A.) 274 SW 986. 

Vt.—Coburn v, Swanton, 94 Vt. 168, 
109 A 854. 
bah or are invitees see infra §§ 218-— 


234, 

91. Etheredge Vv. Central 
Georgia R. Co., 122 Ga. 853, 50 SE 
1003; Fusselman y. Yellowstone Val- 
ley Land, etc., Co., 53 Mont, 254, 163 
P 4738, AnnCasi918B 420; Vaughan v. 
Transit Dev. Co, 222) N. Y. 79, 118 
NE 219; Mauer v. Ferguson, 17 NYS 
349. 

[a] Permission to enter secured 
by misrepresentation.—Where a na- 
tatorium denied its privilege to 
minors who could not swim, such a 
minor, who secured permission by 
his misrepresentation that he could 
Swim, became a trespasser ab initio, 
to whom the proprietor owed no duty 
except to refrain from willfully or 
wantonly injuring him. MHenroid v. 
Gregson Hot Springs Co., 52 Mont. 
447, 158 P 824, 

92. Healer v, Inkman, 94 Kan. 594, 
146 P 1172; Mauer v. Ferguson, 17 
NYS 3849; Hayes v. Southern Power 
Co,, 95 S, C. 230, 78 SEH 956. 

[a] Limits of license.—If permis- 
sion to enter property is limited, ‘the 
limits must be defined before the 
licensee becomes a trespasser.” 
Hayes v. Southern Power Co., 95 
C. 230, 236, 78 SH 956: 


Who are licensees see infra §&§ 
194-200. 
93. Heller v. New York, etc., R. 


Co., 265 Fed. 192, 17 ALR 823; Mc- 
Carthy v. New York, etc., R. Co., 240 
Fed. 602, 153 CCA 406; Lackat v. 
Lutz, 94 Ky. 287, 22 SW 218, 15 KyL 
75. ' 

Invitation implied from duty see 
infra § 226, 

94. Chattanooga Southern R. Co. 
v. Wheeler, 123 Ga. 41, 50 SE 987; 
Baltimore v. Brannon, 14 Md. 227; 
Mauer v. Ferguson, 17 NYS 349. 

[al Storing: property on another’s 
premises.—A railroad company is not, 


of 


merely for his own purposes,®> pleasure,?® or con- 
venience,” or out of curiosity,®* and without any 
enticement,®? allurement,} inducement,? or express 
or implied assurance of safety® from the owner or 
person in charge. 

Mere toleration of trespasses does not of itself 
alter the status of trespassers. 


as to one going to its station at the 
instance of a third person to look 
after private property stored without 
the company’s permission in an aban- 
doned warehouse, under any duty to 
keep the building and its approaches 
in a safe condition. Chattanooga 
Southern R. Co. v. Wheeler, 123 Ga. 
41, 50 SE 987. 

95. U. S.—Heller v. New York, 
etc., R. Co., 265 Fed. 192, 17 ALR 
823; McCarthy v. New York, etc., 
R. Co., 240 Fed. 602, 153 CCA 406; 
Berlin Mills Co. y. Croteau, 88 Fed. 
860, 32 CCA 126. 

Ala.—Doullut y. Hoffman, 204 Ala. 
33, 86 S73. 


/; Ill.— Elliott v. Carlson, 54 Ill. A. 
70. 
Ky.—Kentucky Distilleries, ete., 


Wee v. Leonard, 79 SW 281, 25 KyL 
046. 

N. Y.—Haack v. Brooklyn Labor 
ae Assoc., 44 Misc. 273, 89 NYS 
88. 

N. D.—O’Leary v. Brooks El. Co., 
7 N. D. 554, 75 NW 919, 41 LRA 677. 

Vt.—Coburn vy. Swanton, 94 Vt. 168, 
109. A 854. 

N. S.—McMullin v. Archibald, 22 
N. S. 146. 

96. Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Clark v. 
Manchester, 62 N. H. 577; Wimberly 
v. Gulf Production Co., (Tex. Civ. 
A.) 274 SW 986. 

[a] Skating on railroad platform. 
—Where a railroad company main- 
tained at its depot a concrete plat- 
form on which boys were accustomed 
to skate when they found an oppor- 
tunity, but the employees of the 
railroad company always chased the 
boys away and instructed them not 
to return, boys who were skating on 
the platform were not invitees or 
even licensees, but merely tres- 
passers. Louisville Trust Co. v. 
Horn, 209 Ky. 827, 273 SW 549. 

97. Union Stock Yards, etc., Co. 
v. Rourke, 10 Ill. A. 474; O’Leary v. 
Brooks El. Co., 7 N. D. 554, 75 NW 
919, 41 LRA 677; Anderson yv. North- 
ern Pac. R. Co., 19 Wash. 340, 53 P 
3845; Zieman v. Kieckhefer El. Mfg. 
Co., 90 Wis. 497, 68 NW 1021. 

[a] Use of property as short cut. 
—Clark v. Northern Pac. R. Co., 29 
Wash. 139, 69 P 686, 59 LRA 508. 

98. . S.—Heller v. New. York, 
etc., .R.. Co., 265. Fed. 192,°17 ALR 
823; McCarthy v..New York, etc., R. 
Co., 240 Fed. 602, 153 CCA 406. 

N. H.—Clark v. Manchester, 62 N. 
Be 577. ° 

N. Y.—MecNeven v. Arnott, 4 App. 
Div. 133, 38 NYS 759. 

Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854, 

Que.—Wetzlar v. Richelieu, 
Nav. Co., 13 Que. Super. 336. 

99. Berlin Mills. Co. v. Croteau, 88 
Fed. 860, 32 CCA 126. } 

1 Berlin Mills Co. vy. 
supra. 


etc., 


Croteau, 


2. Berlin Mills Co. v. Croteau, 
supra. 

3. Berlin Mills Co. v. Croteau, 
supra. 

4 Ryan _v. Towar, 128 Mich. 468, 


465, 87 NW 644, 92 AmSR 481, 55 
LRA 310; Steele vy. Pittsburgh, etc., 
R. Co., 4 OhS&CP 350. 

. ‘The pedestrians who insist upon 
risking their lives by making a foot- 
path of a railroad track, and others 
who habitually shorten distances by 
making footpaths across the corners 
of village lots, are none the less tres- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Circumstances not amounting to trespass. One 
who is rightfully on certain property or in a cer- 
tain place cannot be regarded as a trespasser.> Ac- 
cordingly, it has been held that one is not a tres- 
passer where he is employed about the premises 
on which he is injured;® goes onto premises to get 
property which he has left in charge of the owner 
or occupant;* goes into a place for the purpose of 
rescuing helpless persons from danger ;® enters onto 
unfenced land for the purpose of getting out live 
stock thought to have strayed thereon;® goes onto 
premises to visit friends;'° enters upon vacant prem- 
ises, with the owner’s consent, to inspect them with 
a view to renting them if satisfactory;“ enters a 
business, office, or apartment building for any law- 
ful purpose,!? or stands on a lot of ground adjoining 
a public road, and not fenced or separated from 
the road by any marks, for the purpose of examin- 
ing the surroundings of a dam and watercourse.'* 
It has been considered that a tenant who is holding 
over after the expiration of his lease, but whom 
the landlord has taken no active steps to evict, 
is not in the position of a trespasser with respect 
to liability of the landlord for injury to him or 
to his property.14 Where a landlord allows dis- 
carded machines to be placed in a tenement house 
yard, in which the tenants’ children are permitted 
to play, such children are not trespassers in climb- 


passers because the owners do not | 240. 
choose to resent such intrusion, and [a] 
be [put] to the expense and trouble 
of taking effective measures to pre-: 
vent it.’ Ryan v. Towar, supra. 

5. Ala.—Doullut v. Hoffman, 204 
Ala. 33, 86 S 73. 

Cal.—Fidelity, ete., Co. v. Lliewel- 


jured is not 


Til. A. 379. 


NEGLIGENCE 


This is true, even though at 
the time of the injury the person in- 
discharging a duty 
toward his employer. 
cago Great Northwestern R. Co., 160 


7. Shultz v. Griffith, gio? Iowa 150, 


[45 C.J.] 741 


ing on the machines.1® Merely touching an electric 
wire by accident did not render a boy a trespasser 
when he was rightfully at the place.4® One who is 
skating on the ice on a navigable stream is not a 
trespasser, although the owner of the land abut- 
ting on the stream has the right to the use of 
the ice.1? 

[§ 130] b. Termination of License. The termi- 
nation of a license to use property renders the 
licensee a trespasser as to any use thereafter.’® 
The revocation of a license to the public to use 
or cross one’s property, with notice of such revo- 
cation given, renders persons afterward crossing 
such premises trespassers,'® but where a permissive 
use has become established so that persons using 
the same are licensees, the posting of trespass signs 
fifty feet away does not render such persons tres- 
passers.2° Where the license has been revoked by 
putting up obstructions, the owner is not required 
to maintain such obstructions in safe condition be- 
yond a reasonable time.”! It has been held that, 
when people were in the habit of crossing land, but 
the owner turned them back whenever he saw them, 
he was not liable for damages sustained while ecross- 
ing;?? but it has also been held that, where a 
permissive way has become established, one using 
such way is not a trespasser because other persons 
have been warned away.7° 

13. Montreal Light, etc., 
Lowrie, 25 Que. K. B. 367. 

14. Sievert v. Brookfield, 35 Can. 
S. C. 494, 2 AnnCas 646. 

Holding over after expiration of 
lease generally see Landlord and 


Tenant §§ 346-350. 
15. Sarapin v. S. & S. Corrugated 


Con ive 


Ehrlich v. Chi- 


lyn Iron Goods, 42 Cal. A. 766, 184 P 
402. 

Canal Zone.—Fitzpatrick v. Pan- 
ama R. Co., 2 Canal Zone 111. 

Pa.—Schilling v. Abernethy, 112 
Pa. 437, 3 A 792, 56 AmR 320. 

Tex.—McCoy v. Texas Power, etc., 
Co., (Commn. A.) 239 SW 1105. 

[a] Children of tenant-employee. 
—Where a tenant occupied a dwelling 
on his landlord’s farm and was em- 
ployed on the farm, and near to the 
dwelling occupied by such tenant was 
a tool house in which were kept 
machinery, materials, and_ things 
used about the farm, the children of 
the tenant, when sent by him on an 
errand into such tool house, were not 
trespassers as to the landlord. 
Bryan y. Stewart, 194 Ala. 353, 70 S 
123. 

[b] Employee of general contrac- 
tor working on building.—(1) Where 
a building is in the course of con- 
struction, an employee of the general 
contractor, who places a plank across 
an elevator shaft for the purpose of 
doing work necessary to the com- 
pletion of the building, is not a tres- 
passer or mere licensee in the shaft 
so as to relieve the subcontractor 
installing elevators of all duty to him 
except to refrain from willfully or 
wantonly injuring him. Fidelity, etc., 
Co, v. Llewellyn Iron Goods, 42 Cal. 
A. 766, 184 P 402. (2) Where a 
building contractor employed a sub- 
contractor to put in cement floors, 
and the latter delivered over a floor 
as complete, it could not be claimed 
by him that the contractor’s em- 
ployees, in afterward going on the 
floor, were trespassers, so as to be 
precluded from recovering for injuries 
due to its negligent construction, St. 
Louis Expanded. Metal Fireproofing 

“Co. v. Dawson, 30 Tex. Civ. A. 261, 
70 SW. 450. 

6. Ehrlich v. Chicago Great North- 
western R. Co., 160 Ill. A. 379; Ferris 
yv. Aldrich, 12 NYS 482; St. Louis 
Expanded Metal Fireproofing Co. v. 
Dawson, 30 Tex. Civ. A. 261, 70 SW 
450; Graham y. Smith, 12 Que, Super, 


72 NW 445, 40 LRA 117. 

Person entering to secure property 
as licensee see infra § 191. 

8. Spooner vy. Delaware, etc., R. 
Con wlocdNe SY. 22,2 a E696. ELOLL 
Manzella v. Rochester R. Co., 105 
App. Div. 12, 93 NYS 457). 

[a] Danger to trespasser.—Where 
a trespasser is in danger, one who 
goes onto the premises to rescue him, 
but without invitation or license 
from the owner, is a trespasser so 
far as to relieve the owner from lia- 
bility for any injuries which he may 
Sustain in attempting the rescue. 
Ryan v. Towar, 128 Mich. 463, 87 NW 
644, 92 AmSR 481, 55 LRA 310. 

9. Stinson y. Canadian Western 
Natural Gas, etc., Co., Ltd., (Alta 
[1925] 3 DomLR 34 [app dism [1925] 
4 DomLR 529]. 

[a] Reason for rule.—Such entry 
is on business, and the landowner has 
an interest in that business because 
of his interest that the live stock be 
removed. Stinson vy, Canadian West- 
ern... Natiral "Gas, 7) ete,” Co., piitd:, 
(Alta.) [1925] 3 DomLR 34 [app 
dism [1925] 4 DomLR 529]. 

10. McLaughlin v. Marlatt, 296 
Mo. 656, 246 SW 548 [rev (A.) 228 
SW 873]. 

[a] Reason for rule.-—Among peo- 
ple there is generally an implied in- 
vitation to visit each other, Mc- 
Laughlin v. Marlatt, 296 Mo. 656, 246 
Sw 548 [rev (A.) 228 SW 873]. 

Person entering to visit as licensee 
see infra § 194. s 

11. Leonard y. Enterprise Realty 
ee 187 Ky. 578, 219 SW 1066, 10 ALR 


Prospective tenant as invitee see 
infra § 229. 

12. Konick v. Champneys, 108 
Wash. 35, 39, 183 P 75, 6 ALR 459. 

‘Tf the building, be open and there 
is nothing to indicate that strangers 
are not wanted, any person may en- 
ter without becoming a trespasser.” 
Konick v. Champneys, supra. 

Person entering business or apart- 
ment building ag licemsee see infra 
§ 194. 


Paper Mach. Co., 209 App. Div. 377, 
204 NYS 778. 

16. Commonwealth Electric Co. v. 
Melville, 210 Ill. 70, 70 NE 1052. 

17. Parsons v. HK. I. Du Pont de 
Nemours Powder Co., 198 Mich. 409, 
164 NW 413, LRA1918A 406, 

18. Hinds v. EH. P. Breckenridge 
Co, 16 Oh.. Cir. Ct, 12,°8°Oh! Cir, Dee. 
231; Brehmer v. Lyman, 71 Vt. 98, 42 
A 613; Kroeger v. Grays Harbor 
Constr. Co., 83 Wash. 68, 145 P 63. 

[a] Remaining on premises after 
employment refused.—Where one en- 
ters on premises to seek employment 
and is refused, it is his duty to 
depart, and if he remains on the 
premises for his own purposes he 
becomes a trespasser. Hinds vy. E. 
P. Breckenridge Co, 16 Oh. Cir. Ct. 
12, 8 Oh. Cir. Dee. 231; Kroeger vy. 
Grays Harbor Constr. Co., 83 Wash. 
68, 145 P 68. Status of person enter- 
ing to seek employment as: Invitee 
see infra § 228. Licensee see infra 


§ 194, 
Illinois Cent. R. Co. v. Wal- 
arop,- 72 SW 1116, 24° Kyl 2127; 
Toledo Real Est, etc., Co. v. Putney, 
Bon Cir. Ct, 486," 10Oh. Cir’ Dec. 
[a] Sufficiency of notice of revo- 
cation.—Where obstructions erected 
by a railroad company across its 
right of way, which had been used 
by the public as a road, had remained 
in place for four months, and three 
months more elapsed when plaintiff 
was injured in attempting to ride 
over the former road, sufficient time 
had elapsed to constitute notice to 
the public of the revocation of the 
license to use the road, and so pre- 
clude a recovery. Illinois Cent. R. 
Pag Waldrop, 72 SW 1116, 24 KyL 
20. Kremposky v. Mt. Jessup Coal 
Co,, 266 Pa. 568, 109 A 766. 
21. Illinois Cent. R. Co. vy. Wal- 
drop, 72 SW 1116, 24 KyL 2127. 
22. Stone v. Jatkson, 16 C. B. 199, 
81 ECL 199, 1389 Reprint 732. 
23, Kremposky y. Mt. Jessup Coal 
Co., 266 Pa. 568, 109 A 766. 
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[§ 131] ¢.. Change of Status of Person Injured. 
When one becomes a trespasser, he remains such 
until he has acquired a different status,?* and hence 
the rule of nonliability for injury to a trespasser?? 
applies, although at the time of the injury the tres- 
passer was engaged in an attempt to leave the prop- 


erty trespassed upon.?° 


A licensee?’ can exercise only such rights and 
privileges as are granted by the license,”® and if 
he exceeds these he becomes a trespasser.”? 


24. Barry v. Stevens, 206 Mass. 78, 

NE 997. 

25. See infra § 132. 

£6. Barry v. Stevens, supra; Chi- 
cago,! ietc.,) R. Co. v. Smith, 46. Mich. 
504, 9 NW 830, 41 AmR 177. 

fal Trespass on ice wagon.— 
Plaintiff, without the knowledge or 
assent of the driver of defendant’s 
ice wagon, got upon the step in the 
rear of the wagon where she was 
hidden from the driver’s view by 
intervening tiers of ice. When the 
wagon reached the curbstone, the 
front wheel forcibly struck the edge 
and rose slightly over the top. In 
consequence of the jolting, plaintiff, 
being apprehensive that her position 
was becoming unsafe, jumped off the 
wagon and at the same time a cake 
of ice slipped and fell from the wagon 
and struck her as she alighted on 
the sidewalk. In an action for the 
injury it was urged that at the time 
of the injury plaintiff had ceased to 
be a trespasser, but it was held that 
she could not recover as, although at 
the time of the accident she was pre- 
paring to resume the character of a 
traveler, she had not, so far as de- 
fendant was concerned, acquired that 
status by any use of the street for 
the purpose of travel. Barry v. 
Stevens, 206 Mass. 78, 91 NE 997. 

27. Who are licensees see infra 
§§ 194-200. 

28. Midland Valley R. Co. v. Kel- 
logg, 106 Okl. 237, 333 al. 

29. Brown v. American Mfg. Co., 
209 App..'Div. 621,. 205 NYS °331; 
Midland Valley R. Co. v. Kellogg, 
106 Okl. 237, 2383 P 716; Bonniwell 
v. Milwaukee Light, etce., Co., 174 
Wis. 1, 182 NW 468. 

[a] Thus, where a licensee goes 
to a part of the premises to which 
his license does not extend, he be- 
comes a trespasser. Brown v. Amer- 
ican Mfg. Co., 209 App. Div. 621, 205 
NYS 331. 

[b] Climbing tower.—Where boys 
often played in a field containing 
steel towers bearing electric wires to 
the knowledge of the owner, but had 
never climbed the towers beyond the 
first crossbars, and the owner’s em- 
ployees had never seen them on the 
towers, a boy climbing one of the 
towers to a height of thirty feet and 
circling it on the narrow crossbars 
was a trespasser, and the owner 
owed him no active duty to protect 
him, whether or not he was a licen- 
see, while playing at the foot of the 
tower. Bonniwell v. Milwaukee 
itr tes etc., Co., 174 Wis. 1, 182 NW 
6 


30. Etheredge vy. Central of Geor- 
gia R. Co., 122 Ga. 853, 50 SE 1003; 
Macon, etc., R. Co. v. Jordon, 34 Ga. 


91 


A, 350, 129 SE 443; Blakesley v. 
Standard. Oil Co., 193 Iowa 315, 187 
NW 28; Dehanitz y. St. Paul, 73 
Minn. 3885, 76 NW 48; Wendorf_ v. 


Director Gen, of Railroads, 173 Wis. 
53, 180 NW 128. 

31. Injury to trespasser through 
breach of statute or ordinance see 
supra § 115. 

32. U. S—Duree v. Wabash R, Co., 
241 Fed, 454, 154 CCA 286; Riedel v. 
West Jersey, etc., R. Co., 177 Fed. 
874, 101 CCA 428, 28 LRANS -98, 21 
AnnCas 746 [aff 170 Fed. 816]. 

Ala.—Golson y. W. 

Mfg. Co., 205 Ala, 226, 87 S. 439. 

Ariz.—Conchin v, El Paso, ete., R. 


aa EP AS SAO AROSE ey Sale eet oe ee Bae ROT Ges 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


F. Covington 


NEGLIGENCE 


trespasser.°° 


property is not 


Coy ers VAriz.’ 859, 9108 P0260) 2128 
LRANS 88. 

Ark.—St. Louis Southwestern R. 
Co.’ v. Bryant, 81 Ark. 368, 99 SW 


693; Catlett v.,St. Louis, ete., R. Co,, 
Serean 461, 21 SW 1062, 38 AmSR 
Cal.—Giannini v. Campodonico, 176 
Cal. 548, 169 P 80; Gordon y. Roberts, 
162: Cal. 506, 123 P 288. 
Conn.—Kalmich vy. White, 95 Conn. 


568,671; -114 Al 845 [quot (Cycls 
Whitney v. New York, etc., R. Co., 
87 Conn. 623, 89 A 269. 

Del.—Tully y. Philadelphia, etc., 
R. ‘Co., 119" Del. 455; 50 A '95. 

Fla.—Pensacola, ete., SS. Co. v. 
Austin, 63 Fla, 241, 58 S§ 611. 

Ga.—Etheredge Vv. Central of 
Georgia R. Co.,' 122. Ga. 853, 50 SE 
1008; Burden v. McMillan, 35 Ga. 


A. 639, 134 SE 189; Petree v. Davi- 
son-Paxon-Stokes Co., 30 Ga, A. 490, 
118 SE 697; Southern R. Co. v. Duke, 
16 Ga. A. 678, 85 SE 974; Louisville, 
etc., R. Co. v. Plunkett, 6 Ga. 684, 
65 SE 695; Mandeville Mills v. Dale, 
2 Ga. A. 607, 58 SE 1060. 
Ill.—Bremer v.. Lake Erie, etce., R. 
Co., 818 Ill, 11, 148 NE 862, 41 ALR 
1345; Marcovitz v. Hergenrether, 302 
Ill. 162, 134 NE 85; Heimann v. Kin- 
nare,..190; Ill...156, 60 .NE 215, 838 
AmSR 128, 52 LRA 652 [rev 73 Ill. 
A. 184]; Purcell v. Degenhardt, 202 
Ill. A. 611; Donaldson y. Spring Val- 
ley Coal Co., 175 Ill. A. 224; Chicago, 
ete., R. "Cov. Bell, 133° Til. A 56. 
Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A, 582, 134 NE 303; 
Cleveland, etc., R. Co. v. Means, 59 
Ind. A. 383, 104 NE 785, 108 NE 375. 
Towa. —Printy Ve Reimbold, 200 
Iowa 541, 202 Nw 122, 205 NW 244, 
41 ALR 1428; Davis v. Malvern 
Light, etc., Co., 186 Iowa 884, 173 NW 
262; Papich vy. Chicago, etc., R. Co., 
188 Iowa 601, 167 NW 686. 
Kan.—Healer v. Inkman, 94 Kan. 
594, 146 P1172; Chicago, etc., R. ‘Co. 
Vv. Lacy, 78 Kan. 622, 97. P.1025. 
Ky.—Cummings vy. eset ek gore 
etc., Co., 190 Ky. 70, 226 SW 3 
La.—Peters Vv. Pearce, 146 im 902, 
84 S 198; Tomilson v. Vicksburg, 
etc., R. Co., 143 La: 641, 79° S'.174; 
Gray v. HElgutter, 5 La, A. 315; Bur- 
bank v. Illinois Cent. R. Co., 42 La. 
Ann. 1156, 8 S 580, 11 LRA 720. 
Me.—Anderson vy. Androscoggin 
Pulp Co., 1385 A 249; Nelson v. Burn- 
ham, etc., Co., 114 Me. 213, 95 A 1029 
Md.—Rosenkovitz y. United R., 
etc., Co., 108 Md. 306, 70 A 108; West 
Virginia Cent., etc., R. Co. v. State, 
96 Md. 652, 54 A 669, 61 LRA 574. 
Mass.—Prondecka vy, Turners Falls 
Power, etc., Co., 241 Mass, 10C, 134 
NE 352; McIntyre v. Converse, 238 
Mass. 592, 181 NE 198; Adamowicz 
v. Newburyport Gas, etc., Co., 238 
Mass.’ 244, 1380 NE 388; Barry v. 
Stevens, 206 Mass. 78, 91 NE 997; 
McManus v. Thing, 194 Mass, 362, 
80 NE 487; Shea vy. Gurney, 163 Mass. 
184, 39 NE 996, 47 AmSR 446; Gay 
v. Essex Electric St. R. Co., 159 Mass. 
238, 34 NE 186, 38 AmSR 415, 21 
LRA 448: Daniels v. New York, etc., 
Rip CO. 154 Mass. 349, 28 NE 233, 26 
AmSR’ 253, 138 LRA 248; Morrissey 
v. Eastern R. Co., 126 Mass. Binge OU 
etc., 


AmR 686. 
Mich.—Wade vy. Detroit, R. 
151 Mich. 684, 115 NW 713. 
Sash, 


Oo 
Minn.—Landy v. Olson, etce., 
etc., Co.. 171 Minn. 440, 214 NW 659; 


[§ 132] 2. General Rule as to Trespassers.*! 
general rule with respect to trespassers is frequently 
stated to be that no duty exists toward a trespasser 
except to refrain from willfully or wantonly injur- 
ing him,?? and the owner or person in charge of 


[§§ 181-192 


An easement over land for public travel is no 
wider than the traveled track, and one who leaves 
such track and goes onto the adjacent land is a 


The 


under any duty to protect tres- 


Ellington v. Great Northern R, Co., 
96 Minn, 176, 104 NW 827. 

Miss.—Ingram-Day Lumber Co. v. 
Harvey, 98 Miss. 11, 53 S 347; Louis- 
Ville,.ete:,, R., Co. Vv. Williams, 69 Miss, 
631, 12 S957. 

Mo. —Koegel v. Missouri. Pac. R. 
Co., 181 Mo. 379, 80 SW 905; Ward 
viata ane: 164 Mo. A. 81, 148° SW 


Mont.—McLaughlin y, Bardsen, 50 
Mont. 177, 145 P 954. 

Nev.—Crosman v. Southern Pace. 
Co., 44 Nev. 286, 194 P 839. 

N. H.—Hobbs v. George W. Blan- 
chard, vete! i Cojo 7o: NUIT HUNT8S TO 
1082, 18 LRANS 939; Clark v. Man- 
chester, 62 N. H. 577: 

N. J.—Rose v. Squires, 101 N. J. L. 
438, 128 A 880; Faggioni v. Weiss, 
OOUN Tet 157, 122 A 840 [dist Solo- 


mon v. Public Serv. R. Co., 87 N. 
J. L. 284, 92 A 942> AnnCas1917C 
356; Danbeck v. New Jersey Tract. 


Co., J LEP 4263p Si AC LOSsae 
Hoberg y. Collins, 80 NolsPocTa. 425, 78 
A 166, 381 LRANS 1064; Sutton v. 
West Jersey, Cte wR, COU TS ON ene 
SY 58 ag rZ4  e Delaware, etc., R. Co. 
v. Reich, 61 N. Awe 635, 40 A 682, 
68 AmSR 727, 41 LRA 831; Fitzpat- 
rick v. Cumberland Glass Mfg. Oo%, ‘Gt 
Nas ds dpe ee. Go” -AttOL OS Phillips v. 
Burlington Library COs, OD me Nay al eee 
307, 27 A 478; Mathews. v. Bensel,-51 
Nie 30, 16 A 195; Vanderbeck v- 
Hendry, 34 N. J. L. 467. 

N. Y.—Weitzmann y. A. L. Barter 
Asphalt Co,,' 190 N.Y. 452,83" Ni 
477, 123 AmSR 560; Magar v. Ham-= 


mond,” L33*'N, “Y. 38C T6- Nis 4740 3 
LRANS 1038; Barrett v. Brooklyn 
Heights R. Co., 188 App. Div. 109, 


176 NYS 590 [aff 231 N. Y. 605 mem, 
132 NE 906 mem]; North v. David 
Donaldson Co., Inec., 181 Misc. 170; 
226 NYS 382; Jaffy v. New York 
Cent., etc., R. Co., 118 Misc! 147,°192 
NYS 852. 

N. C—Brigman y. Fiske-Carter 
Constr. -.Go., (192° N. OG)’ 79h -186 Sit 
125, 49 ALR 773: Bailey ‘v. North 
Carolina R. Co., 149 N. C: 169, 62 SE 


912. 

N. D.—Costello vy, Farmers’ Bank, 
34 N. OF 131, 157 NW 982 

Oh. —Cleveland, ela. R. Co 
Gahan, 1 Oh. Cir. Ct. N. S, 205, 24 On. 


Cire Ct. vant. 

Okl.—Gypsy Oil, Co. v.'Ginn;” 88 
Okl. 99, 212 P 314; Midland Valley 
1 IBA OL 6 ap Littlejohn, 44 Okl. 8, 143 
P 1; Shawnee yv. Chéek, 41 Okl. 227, 
137? _ P 724,51 GRANS 672; AnnCas 
1915C° 290. 

Or.—Carr v. Oregon-Washington R. 
ete., Co., 261 P 899. 

Pa,—Hojecki v. Philadelphia, etc., 
R. Co., 288 Pa, 444, 129 A 327; Mc- 
Ginnis v. Peoples, 349 Pa! 335." 94o 4 
925; Ortlieb v. Poth, 249 Pa. 270,-95 
A 149; Hagan v. Delaware River 
Steel Co., 240 Pa. 222, 87 A 574; Paget 
v. Girard Trust Co. 44 Pa. Super. 
596, 601 [quot Cye]; Marnock v. 
Simpson, 10 Del. Co. 119: Keegan v, 
Luzerne County, 8 Kulp 160. 

S.. C.—Kershaw Motor Oo. 
Southern R. Co., 1386 S. GC. 377, 134 
SE 377, 47 ALR 858. 

Tenn.—White v. Nashville, ete., R. 
Co., 108 Tenn. 739, 70 SW 1080. ; 
Tex.—Ratteree v. Galveston, etc. 
R. Co. 36 Tex, Civ. A. 197, sl SW 
‘Utah.—Morgan v. Oregon Short 
Line R. Co., 27 Utah 92, 74 P'523. 


€ 139] 


Y passers thereon from injury®® or to prevent them 
from getting into a place or situation of danger. BS 


Va.—Pettyjohn v. Basham, 126 Va. 
72, 100 SE 813; Lunstord v. Colonial 
Coal, ete., Co., 115 Va. 346,79 SE 
348, 

Wash.—Gasch v. Rounds, 93 Wash, 


317, 160 P 962; West v. Shaw,. 61 
Wash. 2247, “230, 112. P 243 [quot 
Cycl. 

Va.—Ritz v. Wheeling, 45 W. 


WwW. 
Va. 262, 31 SE 993, 43 LRA 148. 

Alta.Halpin v. Grant Smith & 
Co., Ltd., 15 Alta. L. 537, 540, 541, 53 
DomLR 381, [1920] 2 WestWkly 753 
[quot Cyc]. 

N. S.—Sievert v. Brookfield, 37 N. 
S. 115. 


Ont.—Walsh nae International 
Bridge, etce., Co., 44 Ont. L. 117, 45 
DomLR 701. 


“A mere trespasser who goes upon 
the premises of another on business 
of his own, not connected and asso- 
ciated with that transacted or car- 
ried on at such place by the owner 
or occupier, or who goes thereon as 
a mere pleasure seeker, or as one 
prompted only by curiosity, can claim 
from the owner or occupier of the 
premises no further duty than that 
traps or pitfalls may not be set or 
permitted in his way.’ Gandy v. 
Copeland, 204 Ala: 366, 368, 86 S 3. 

33. U..S.—EHrie R. Co. v. Hilt, 247 
U.S... 97, 38 SCt 435, 62 L. ed. "1003 
[rev 246 Fed. 800, "159 CCA 102]; 
Peebles v. Exchange Bldg? Coy 158. 
(2d) 3835; McCarthy v. New York, 
tes /iXs Co., 240 Fed. 602, 153 CCA 
406. 

Colo.—Hayko v. Colorado, _ etce., 
Goal €o.; 77 Colo. (143, 235°P 373,039 
ALR 482; Hector Min. Co. v. Robert- 
son, 22 Colo. 491, 45 P 406. 

Conn.—Kalmich vy. White, 95 Conn. 
568, 411 A 845; Nolan v. New York, 
etc., RECO Or. ba Conn. 461, 4 A 106. 

Del.— Tully Vv. Philadelphia, ete., 
R. Co., 19 Del. 455, 50 A 95. 

Ga. — Nashville, ete eR st Com: Ve 
Priest, 117 Ga. 767, 45 SE 35; Hutson 
Vv. Kine, 95 Ga. 271, 22 SE 615; Kohn 
v. Lovett, 44 Ga. 251, 

Ill.—Gibson v. Leonard, 143 Ill. 182, 
32 NE 182, 36 AmSR 376, 17 LRA 
588; Gibson vy. Sziepienski, 37 Ill. A. 
601. 


R. Coe) Ve 
TADS 
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Ind.—Terre Haute, etc., 
Graham, 95 Ind. 286, 48 AmR 
Lary v. Cleveland, etc., R. Co., 
Ind, 323, 41 AmR 572. 4 
_ Iowa.—Wilmes v. Chicago Great 
Western R. Co., 175 Iowa 101, 156 
NW 877, LRA1917F 1024. 

Ky.—Louisville Trust Co, v. Horn, 
209 Ky. 827, 273 SW 549; Gates v. 
Chesapeake, ’etc., Ri. Co,; 185 Ky. 24, 
213 SW 564, 5 ‘ALR 507; Reeves v. 
French, 45 SW 771, 46 SW 217, 20 
KyL 220: Lackat v. ‘Lutz, 94 Ky. 287, 
22 SW 218, 15 KyL 75. 


La. —_Fredericks v. Illinois Cent. R. 
Go., 46 La. Ann. 1180, 15° S 413; 
O’Connor v. Illinois Cent. R. Gé., 44 
Lia Arn:: 339; °10"S6785 Burbank v. 
Illinois Cent. R. Co., 42 La. Ann. 
1156, 8 S 580, 11 LRA 720. 

Md.—Mergenthaler v. Kirby, 79 
Md. 182, 28 A 1065, 47 AmSR 371. 

Mass.—McCarvell v. Sawyer, 173 


Mass. 540. 54 NE 259, 73 AmSR 318; 
Shea v. Gurney, 163 Mass. 184, 39 
NE 996, 47 AmSR 446; Blatt v. Mc- 
Barron, 161 Mass. 21, 36 NE 468, 42 
AmSR_ 385; Plummer v. Dill, 156 
Mass. 426, 31 NE 128, 32 AmSR 463; 
Sullivan v. Boston, ete., R. Co., 156 
Mass. 378, 31 NE 128: Stevens v. 
Nichols, 155 Mass. 472, 29 NE 1150, 
15 LRA 459; Redigan Vv. Boston, etc., 
R..'Co., 155 Mass. 44, 28 NE 1133, 31 
AmSR 520, 14 LRA 276; McHachern 
v. Boston, ‘etc., R. Co., 150 Mass, BLD) 
23 NE 231; Zoebisch v. Tarbell, 16 
Allen 385, 87 AmD 660; Sweeney v. 
Old Colony, ete., R. Co., 10 Allen 368, 
87 AmD 644. 

Mich.—Preston v. Austin, 206 
Mich. 194, 172 NW 377; Hargreaves 
v. Deacon, 25 Mich. 1. 

Minn.—Dahl v. Valley Dredging 
Co:; 125 Minn. 90, 145 NW 796, 52 


NEGLIGENCE 


LRANS 1173; Ratte v. Dawson, 50 
Minn. 450, 50 NW 965. 

Mo.—Hall v. Missouri Pac. R. Co., 
219 Mo. 558, 118 SW 56; Kelly v. 
Benas, 217 Mo. 1, 116 SW _ 557,. 20 
LRANS 908; Moran y. Pullman Pal- 
ace Car Co., 134 Mo. 641, 36 SW 659, 
56 AmSR 543, 33 LRA 755; Witte v. 
Stifel, 126 Mo. 295, 28 SW 891, 47 
AmSR 668; Schmidt v. Kansas City 
Distilling Co., 90 Mo. 284, 1 SW 865, 
2 SW 417, 59: AmR 16. 

Mont.—Jonosky v. Northern Pac. 


RaiGo7  57c Mont: (5638.7 WP 101.45 
Fusselman vy. Yellowstone Valley 
Land, etc., Co., 538 Mont. 254, 163 P 


473, AnnCas1918B 420. 

Nebr.—Richards vy, 45 
Nebr. 467, 68 NW 915. 

N. H.—Madden v. Boston, etc. R. 
Cos 76. N. H. 379, 83 A,129, 39 LRANS 
1058; Burrill v. Alexander, tS Ne Ae 
554, 78 A 618; Hughes yv. Boston, etc., 
R. Co., TAL Ne He 279; 51 A 1070, 93 
AmSR 518; Casista v. Boston, ete., 

LECORC9 IN. Ee 649, 45 A 712; Leavitt 
= Mudge ‘Shoe Co., 69 N. H. 597,-45 
A rae Clark v. Manchester, 62 N. 


H. ¢ 

N. Y.—Hynes v. New York Cent. 
Rev Coyi23l, Ne Y.! 229, e131) INNS 898; 
17 ALR 803; Magar v. ‘Wammond, 183 
oe Y. 387, 76 NE 474, 3 (UBANS 


Connell, 


594, 16 LRA 640; Lgtaarn v. Crown 
Point Iron Co., 101 N. Y. 391, 4 NE 
752, 54 AmSR 718; Murphy v. Brook- 
lyn, 98 N. Y. 642 mem; Kelly v. Smith, 
29 App. Div. 346, 51 NYS 413; Mc- 
Neven v. Arnott, 4 App. Div. 133, 38 
NYS 759; Hooper v. Johnstown, etce., 
Horse R. Co., 59 Hun 121, 18 NYS 
151; Baker v. Byrne, 58 Barb. 438; 
Terry v. New York Cent. R. Co.,; 
Barb. 574; Green v. Linton, 7 Misc. 
272, 27 NYS 891; Mauer v. Ferguson, 
17 NYS 349; Flannigan v, American 
Glucose Co., 11 NYS 688. 

N. D.—O’Leary v. Brooks El. Co., 
7 N.\ De 554,.-7%75 NW 919, 41 LRA 
OUT: 

Oh.—Hinds v. HE. P. Breckenridge 
Co. 16:0.) Cir, “ete d2.08 4 Ohay Cire 
Dec. 231. 

Pa.—Brady v. Prettyman, 193 Pa. 
628, 44 A 919; Magner v. Frankford 
Baptist Church, 174 Pa. 84, 34 A 456; 
Keegan v. Luzerne County, 8 Kulp 
Bes Breckenridge v, Bennett, 7 Kulp 
5 


Tex.—San Antonio, ete., R. Co. v. 
Morgan, 92 Tex. 98, 46 SW 28; Dob- 
bins v. Missouri, etc., R. Co., 91 Tex. 
60, 41 SW 62, 66 AmSR 856, 38 LRA 
573; Missouri R. Co. v. Edwards, 90 
Tex. 65, 36 SW 430, 32 LRA 825; 
Worthington v. Wade, 82 Tex. 26, 17 
SW 520; Bustillos v. Southwestern 
Portland Cement Co., (Commn. A,) 
aan SW 92S [rev (Civ. A.) 169 SW 
6 Y 

Utah.—Gesas v. Oregon Short Line 
RiicCot 33° Utah  1b6, #93 Pickt4;y 13 
LRANS 1074. 

Va.—Haywood v, South Hill Mfg. 
Co., 142 Va. 761, 128 SE 362. 

Wash.—West v. Shaw, 61 Wash. 
22%, 280, 112 P 243 [quot Cyc]; An- 
derson v. Northern Pac. R. Co., 19 
Wash. 340, 53 P 3465. 

Ww. Va.—-Ritz v. Wheeling, 45 W. 
43 LRA 148; 


Val 262, 31) (SH; 993, 
Dicken v. Liverpool Salt, etc., Co., 41 
W. Va. 511. 23 SE 582: Poling v. 


Ohio River R. Co., 38 W. Va. 645, 18 
SE 782, 24 LRA 215; Wollwine v. 
Chesapeake, ete, R. Co., 36 W. Va. 
Hat 15 SH 81, 32 AmSR 859, 16 LRA 
270. 

Wis.—Zartner v. George, 156 Wis. 
131, 145° NW 971, 52 LRANS 129; 
Klix. v. Nieman,’ 68 Wis. 271, 32 
NW 223, 60 AmR 854. 

Eing.— Petrie v. The _ Rostrevor, 
[1898] 2 Ir. 556; Stone v. Jackson, 
16°C. (Bip 499,..8L, ECL 19957139 Re- 
print 733, 32 EngL&Eq 349. 

Can.—Roberts v. Hawkins, 29 Can. 


' Accordingly, under ordinary circumstances, 
is no liability for injury to a trespasser®® of whose 


22. 
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there 


S. C. 218; Grand idee hs Corti. 
Anderson, "28 Can. Spite 
pest — Smith Vv. Hayes 29° Ont) 

Que.—Chartier whe Quebec SS, Coa., 
12 Que. Super. 26 

“The ew hesanin of land imposes 
no duty upon the owner for the bene- 
fit of trespassers.” Davis v. Boston, 
race Ri! Co.-°70' NY 619, 520; 49° A 

“A landowner owes no duty of pro- 
tection toa trespasser, upon his land 
when such trespass is unknown to 
the landowner, and where it is in no 
manner induced by any negligence on 


his part.” O’Leary v. Brooks El. Co., 
ee D. 554, 555, 75 NW 919, 41 LRA 


34. O’Leary_v. Brooks El. Co., 
supra; Gypay Oil Co. y. Ginn, 88 Okl. 
99, 212 P 31 

35. U. s*“Unitea Zine, ete., Co. v. 
Britt, 258 U. S. 268, 42 ‘Sct 299, 66 
L. ed. 615 [rev 264 Fed. 785]. 

Ala.—Scoggins v. Atlantic, 
Cement Co., 179 Ala. 213, 60S 175 

Ga.—Harden v. Georgia R. Co. 3 
Ga, A. 344, 59 SE 1122. 
pe .—McAllister v. Jung, 112 Ill. A. 

Iowa.—Blakesley v. Standard Oil 
Co., 193 Iowa 315, 187 NW 28; Davis 
v. Malvern Light, etc., Co., 186 lowa 
884, 173 NW 262; Papich Y. Chicago, 
etc., R. Co., 183 Iowa 601, 167. NW 
686 [foll Miles v. Chicago, etes Re 
Co., 184 Iowa 461, 167 NW 692]. 

Kkan.—Healer v, Inkman, 94 Kan. 
594, 146 P 1172. 

Ky. —Davis v. Ohio Valley Banking, 
ete., Co., 127 Ky. 800, 106 SW 843, 32 
Kybl 627, 15 LRANS 402 e 

Md.—State Vv. Bealmear, 149 Md. 10, 
130 A 66; Baltimore City v. De Palma, 
A37. pMds.179,. 12> A277) Grubeu va 
Baltimore City, 132. Md. 355, 103 A 
948, LRA1918E 1036. 

Mich.—Preston v. 206 
Mich. 194, 172 NW. 3877. 

N. H.—Burrill v. Alexander, 75 N. 
H, ae Oe 78 A 618. 

N. J.—Moersdorf v. New York Tel. 
Co., at oe J. L. 747, 87 A 473, 
N. 15 N. 


M.—Chavez v. Torlina, 
Okl.— Gy psy Oil.Co, vy. Ginn, 438 


etc., 


Austin, 


M. 53, 99 P) 690. 


Okl. 76, 241. P 794; Texas, etc., lag 
95 v. McCarroll, 80 Okl. 282, 195. P 


Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 658 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A 659; 
Dawson v. Penfield, 267 Pa. 579, 109 A 


658]; Thompson vy. Baltimore, etc., 
R. Co., 218 Pa. ,444, 67 A 768, 120 
AmSR’ 897, 19 LRANS 1162, 11’ Ann 
Cas 894. 

Porto Rico.—Morales v. Central 
Machete, 9 Porto Rico 117. 

Ss. C.—Kershaw Motor Gos eV. 
Southern: R. Co; “136 Se Cs 8 uiokee 


SE 377, 47 ALR 858. 

S. D._Baxter y. Park, 44 S. D. 360, 
184 NW. 198. 

Wash.—Barnhart v. Chicago, etc., 
R. Co., 89 Wash, 304, 154 P 441, LRA 
1916D’ 443, 

W. Va.—Uthermohlen v. Bogg’s 
Run Co., 50, W. Va., 457, 40 SE 410, 
88 AmSR 884, 55 LRA 911; Ritz .v. 
Wheeling, 45 W, Va. 262, 31 SE 993, 
43 LRA 148 

Wis.—Sheban v. Castle, 185 Wis. 
282, 201 NW 3879; Wendorf v.. Direc- 


tor Gen. of Railroads, 178 Wis. 53, 
180 NW 128. 
ng.—Lowery v. Walker, [1911] 


DE e595 IK) ner DLS LO} oR ee Bid Sees 
AnnCas 553]. 

B. C.—Gilbert v. Southgate Log- 
ging Co., 22 B. C. 87,:24 DomLR 202, 
32 WestLR 131, 8 WestWkly 1304. 

Ont.—Hackett vy. Toronto R. Co., 
10 OntWR 582. 

“Tf one enters upon the property 
of another unbidden, he violates the 
right of the other to the exclusive 
possession and control of his own 
property. He becomes a mere tres- 
passer upon the rights and domain 
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presence the person whose act or omission caused 
the injury was unaware.*® Although the rule stated 
finds its most general application in cases of in- 
jury resulting from the condition of the premises,*” 
it applies also to injuries resulting from the active 
negligent conduct of the owner or person in charge 
of such property,?® so that a merely negligent act 
resulting in injury to such trespasser does not give 
rise to liability, although the person sought to be 
charged might reasonably ‘have anticipated that 
injury to a trespasser might result from his act.*® 

A riparian owner owes to trespassers who come 
upon his land for the purpose of bathing or swim- 
ming no duty of protection against dangerous con- 
ditions existing in or under the waters adjoining his 


property.*° 
Cases apparently denying rule. 


of the other, and assumes all the 
risks incident to such trespass; and 
he must be held to have assumed all 
the dangers which he encounters in 
such wrongful proceeding. Having 
violated the right of the other to the 
exclusive possession and enjoyment 
of his property, he cannot be heard 
to say that in violating that right, 
he encountered hidden dangers which 
resulted in his injury.’’ Wilmes v. 
Chicago Great Western R. Co., 175 
Iowa 101, 107, 156 NW 877, LRA 
1917F 1024. 

[a] “A reason for the rule as to 
trespassers may perhaps be found 
not necessarily in the fact that they 
are wrong-doers, but that by going 
in pursuit of their own pleasure or 
convenience upon the premises of 
another, who has a right to make a 
proper use of his own premises upon 
the assumption that strangers will 
keep away from a place where they 
have no right to be, such persons 
are not merely contributors to any 
injury they may there sustain, but 
active in inflicting the injuries upon 
themselves except when wilfully or 
wantonly hurt.” McAllister y. Jung, 
112 Ill. A. 1388, 147. 

36. Ga.—Southern R.-Co. v. Chat- 
man, 124 Ga. 1026, 53 SE 692, 6 
LRANS 2838, 4 AnnCas 675. 

Mich.—Preston v. Austin, 206 
Mich, 194, 172 NW 877. 

Miss.—Yazoo, etc., R. Co. v. Huff, 
111 Miss. 486, 71 S 757. 

Mont.—Fusselman y. Yellowstone 
Valley Land, ete., Co., 53 Mont, 254, 
163 P 473, AnnCas1918B 420. 

Utah.—Gesas v. Oregon Short Line 
R.) Co., 383 (Utah 156, 938° P 274, 14 
LRANS 1074. 

Discovered peril of trespasser see 
infra § 145. 

37. See infra § 134. 

38. Hoberg v. Collins, 80 N. J. L. 
425, 78 A166, 31 LRANS 1064; 
Kroeger v. Grays Harbor Constr. Co., 
83 Wash. 68, 145 P 63. 

39. Hoberg v. Collins, 80 N. J. L. 
425, 78 A 166, 31 LRANS 1064. 

40. Caboni v. Union Carbide Co., 
236 Fed. 302. 

[a] Ditch in bed of river.—A 
riparian owner, who lawfully dug a 
ditch in the bed of a river, is not 
liable for the death of one drowned 
therein, who came upon his land and 
went into the river to bathe, par- 
ticularly where there were sheath- 
ings protruding from the water, 
which should have warned the bather 
of the ditch, and no public highway 
at that point led to the river, for 
no one has an absolute right to bathe 
or swim in a public stream, and the 
owner of the upland is under no duty 
of protecting persons coming unin- 
vited on his land for the purpose of 
bathing. Caboni v. Union Carbide 


. Co., 236 Fed. 302. 


There are a few 
cases in which it has been stated in general terms 
that the mere fact that a person was a trespasser 
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41. Matsuno yv. The American 
Schooner Concord, 3 Hawaii Fed. 227; 
Lovett v. Salem, etce., R. Co., 9 Allen 
(Mass.) 557; Norris v. Litchfield, 35 
N. H. 271, 69 AmD 546; Kerwhaker 
v. Cleveland, ete., R. Co., 3 Oh. St. 
172, 62 AmD 246. 

42. Limitations of, or exceptions 
to, rule: 

Attractive nuisances 

155-188. 
Discovered peril of trespasser see 

infra § 145. { 
Enticement on land see infra § 150. 
Habitual trespasses see infra § 147. 
Knowledge of presence of infant tres- 

passer see infra § 153. 

Technical trespassers See infra § 151. 
Willful or wanton injury to tres- 

passers see infra §§ 148-149. 

43. See supra § 132. > 

44. Hoberg v. Collins, 80 N. J. L. 
425, 78 A 166, 31 LRANS 1064. 

Liability as to condition of prem- 
ises see infra §§ 134-136. 

45. Ala.—McGhee vy. Birmingham 
News Co., 206 Ala. 487, 90 S 492. 

Conn.—Salemme v. Mulloy, 99 
Conn. 474, 121 A 870; Kalmich v. 
White, 95 Conn. 568, 111 A 845. 

Del.—Goldstein v. People’s R. Co., 
21 Del. 306, 60 A 975. 

Ga.—Madden v. S. L. Mitchell Auto, 
Co., 21 Ga. A, 108, 94 SE 92. 

Ill.—Kerins v. Anderson, 175 Ill. 
A. 377. 

Kan.—Gamble v. Uncle Sam Oil Co., 
100 Kan. 74, 163 P 627, LRA1917B 
875. 

Ky.—Thompson vy. Cumberland Tel., 
ete., Co, 138 Ky. 109, t27 SW 531; 
Mayfield Water, etc., Co. v. Webb, 
129° Kay: 396,’ 111 SW e712). 38. KyL 
909, 180 AmSR 469, 18 LRANS 179; 
Monehan v. South Covington, etc., R. 
pon lst Ky. 771, 78 SW 1106, 25 KyL 
1 ‘ 

La.—Tomlinson y. Vicksburg, etc., 
R. Co., 143 La. 641, 79 S 174; Lynch 


see infra §§ 


Vv.’ Knoop), 128 .%a. “611; 48 Sr 252) 
118 AmSR 391, 8 LRANS 480, 10 
AnnCas 807, 


Me.—McMinn y. New England Tel., 
etc., Co., 1138 Me, 519, 95 A 210; Elie 
v. Lewiston, etc., St. R. Co., 112 Me. 
178, 91 A 786, LRA1916C 104. 

Md.—Grube v,. Baltimore City, 132 
Md. 355, 103 A 948, LRA1918E 10386. 

Mass.—Gallagher v. O’Riorden, 208 
Mass. 275, 94 NE 264; Barry v. Stev- 
ens, 206 Mass. 78, 91 NE 997. 

Mich.—Kaumeier v. City Electric 
R. Co., 116 Mich. 306, 74 NW 481, 
72 AmSR 525, 40 LRA 385. 

Miss.—Ingram-Day Lumber Co. v, 
Harvey, 98 Miss, 11, 53 § 347. 

Mo.—tTrigg v. Water, ete., Co., 215 
Mo. 521, 114 SW 972, 20 LRANS 987; 
Pueschell v. Kansas City Wire, etc., 
Works, 79 Mo. A. 459. 

N. H.—Devost v. Twin State Gas, 
ete., ‘Co., 79-No By 414, 109) A 839% 

N. J.—Rose v. Squires, 101 N. J. L. 


[§§ 132-133 


at the time of receiving an injury will not preclude 
a recovery therefor,* but in such cases a close 
reading of the context of the opinions, or a con- 
sideration of the particular facts involved, will usu- 
ally indicate that the courts had in mind some of 
the limitations of, or exceptions to, the general rule 
of nonliability rather than a dissent therefrom.** 

[§ 133] 8. Nature of Property Trespassed upon. 
While the rule of nonliability for injury to tres- 
passers*? is usually announced in cases having to do 
with acts of trespass upon land,** it is equally ap- 
plicable where the trespass is upon personal prop- 
erty which is of such a nature that it may be the 
subject of a trespass,*® such as an automobile,*®* 
wagon,*? a truck,*® a street railroad car,*® a rail- 
road train,®° a logging train on the logging road 
of a sawmill,®! a steamship,” a pile driver,°* a plat- 
form and derrick owned by one person and situ- 
ated on the: land of another,®** a scaffold erected 
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438, 128 A 880; Gavin vy. O’Connor, 
99 N..J. Li. 162, 122 A’ 842, 30 ALR 
1383; Faggioni v. Weiss, 99 N. J. L. 
157, 122 A 840; Hoberg v. Collins, 80 
Nu Soa, 425,078. AL 166) 31. RAINS 
1064; Friedman v. Snare, etc., Co., 71 
N. J. L. 605, 61 A 401, 108 AmSR 764, 
70 LRA 147, 2 AnnCas 497. 

N. Y.—Ostrander v. Armour, 176 
App, Div. 152, 161. NYS_961; Kelly va 
Smith, 29 App. Div. 346, 51 NYS 413; 
Parkes v. New York, Tel. Co., 120 
Mise. 459, 198 NYS 698 [aff 207 App. 
Div. 869 mem, 201 NYS 930 mem]. 

Oh.—Rose v. Habenstreit, 9 Oh. A. 
235-27, O. C. Ay 564, 

Pa.—Perrin vy. Glassport Lumber 
Co. 276 (Pa. 8, 119. A; 719: 

R. I.—Bishop v. Union R. Co., 14 
R. I. 314, 51 AmR 386. 

W. \Va.—Uthermohlen v. Bogg’s 
Run Co., 50 W. Va. 457, 40 SE 410, 
88 AmSR 884, 55 LRA 911; Dicken 
v. Liverpool Salt, etce., Co., 41 W. 
Va. 511, 23 SE 582. 7 

Wis.—Sheban y. Castle, 185 Wis. 
282, 201 NW 3879; Wendorf v. Direc- 
tor Gen. of Railroads, 173 Wis. 53, 
180 NW 128. 

Ont.—King v. Northern Nav. Co., 
27 Ont. L. 79, 3 OntWN 1538, 22 Ont 
WR 697, 6 DomLR 69 [dism app 24 
Ont. L. 643, 3 OntWN 172, 20 OntWR 


220]. 
46. See Motor Vehicles §§ 806, 807. 
47. Ill.—Margolis v. Bremner, 218 


Ill. A. 304; Kerins v. Anderson, 175 
TAL ST 

Mass.—Barry v. Stevens, 206 Mass. 
785.91 INE997, 

Nebr.—Zigman vy. Beebe, ete., Fur- 
niture Co., 97 Nebr. 689, 151 NW 166, 
LRA1915D 536. 

N. J.—Hoberg v. Collins, 80 N. J. 
L. 425, 78 A 166, 31 LRANS 1064. 

Pa.—McGinnis v. Peoples, 249 Pa. 
335, 94 A 925. 

[a] Ice wagon.—Collins v. Chi- 
cago, 187 Ill. A. 30; Barry v. Stevens, 
206 Mass, 78, 91 NE 997; Flammer v. 
Morelli, 100 N. J. L. 314, 126 A 307, 
87 ALR 695. 

48. Kalmich v. White, 95 Conn. 
568, 111 A 845; Hoberg v. Collins, 80 
N. J. L. 425, 78 A 166, 31 LRANS 
1064; North v. David Donaldson Co., 
Inc., 131 Misc. °170,. 226 NYS 382 
Wind v. Steiert, 71 Pa. Super. 194. 


49. See Street Railroads [36 Cyc 
1485]. 
weeny See Railroads [383 Cyc 1763, 
51. Ingram-Day Lumber Co. v. 
Harvey, 98 Miss. 11, 53 S 347. 


52. King v. Northern Nav. Co., 27 
Ont, L. 79, 3 OntWN 1538, 22 OntWR 
697, 6 DomLR 69 [dism app 24 Ont. 
bona. 3 OntWN 172, 20 OntWR 

53. Doullut v. Hoffman, 204 Ala. 
33, 86 S 73. : 

54. Sheban v. Castle, 185 Wis. 282, 
201 NW 379. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 133-134] 


for the purpose of making repairs ‘or alterations 
; scaffold used by 
painters,’ crossties piled on land,®? machinery used 
in moving a house on a street,°® building materials 
piled in the street by an abutting landowner whose 
title extends to the middle of the street,°® or a 


on a_building,®> a swinging 


telegraph or telephone pole.®° 


NEGLIGENCE 


[45 C.5.] 745 


There is no duty to provide for the presence of 
trespassers,°! but a trespasser enters at his own 
risk®? and takes the property on which he enters 
as he finds it.% 
in charge of property owes to a mere trespasser 
thereon no duty to keep the property in a suitable 


Therefore the owner or person 


or safe condition,®* and is not even under any obli- 


[§ 134] 4. Condition of Premises—a. In General. 


55. 1 My 
349 aes e 


56. Martin vy. Cahill, 39 Hun (N. 
Y.) 445. 

[a] TIustration.—Defendant was 
employed by a landlord to paint the 
outside of the premises, and for this 
purpose used the usual swing ladder. 
This ladder was hung from the gut- 
ters in the ordinary way, and, while 
waiting for the paint to dry so that 
he could put on a second coat, de- 
fendant left the scaffold hanging 
some two or three feet below the 
Window of a room occupied by a 
tenant. A child of the tenant, who 
had been warned against the hazard 
of getting on the scaffold, got out 
through the window and let herself 
down on the scaffold and in some way 
fell from it and was injured. It was 
held that defendant was not liable 
as “the child had no right to go upon 
the scaffold, and was there for no 


Mauer y. Ferguson, 


legitimate purpose.” Martin Vv. 
Cahill, 39 Hun (N. Y.) 445, 447. 

57. Tomlinson vy. Vicksburg, etc., 
R. Co.,-143 La. 641, 79 S 174. ' 

58.. Rose y. Habenstreit, 9 Oh. A. 


Zo, ahs 200 O.+ 6... As 564, 

“We can see no difference between 
a case where property is meddled 
with or interfered with in a public 
street where the owner of the prop- 
erty had a right to have the same 
or maintain the same, and its being 
meddiled with on private property. 
It is aS much a trespass for the 
child to meddle with an apparatus 
properly in a-public street as if it 
were on private property. It is true 
the child had a right to be on the 
street, but it had no right to meddle 
with the apparatus of the defendant, 
and when it did so it was a tres- 
passer aS much as though it had 
stepped out of the highway on to 
private property and meddled with an 
apparatus that might be there |l1o- 
cated.” Rose y. Habenstreit, supra. 

59. Friedman ¥. Snare, etc., Co., 
71 N. J. L. 605, 61 A 401, 108 AmSR 
764, 70 LRA 147, 2 AnnCas 497. 

60. Quill v. Empire State Tel., 
etelinCo TH9A'N. Ys: 52, NE’ 679; 
Parkes v. New York Tel. Co., 120 
Misc. 459, 198 NYS 698 [aff 207 App. 
Div. 869 mem, 201 NYS 930 mem]. 

61. Skladzien v. W. M. Sutherland 
Bldg., etc., Co., 101 Conn, 340, 125 A 


62. Nelson v. Lake Mills Canning 
Co., 193 Iowa 1346, 188 NW 990; 
Dahl v. Valley Dredging Co., 125 
Minn. 90, 145 NW 796, 52 LRANS 
1173; Morales v. Central Machete, 9 
Porto Rico 117. 

[a] “A trespasser takes his 
chances and must look out for him- 
‘self, and... no duty rests upon the 
owner so to care for his property 
that a wrongful intermeddler shall 
not be exposed to danger.” Dahl v. 
Valley Dredging Co., 125 Minn. 90, 
145 NW 796, 52 LRANS 1173. 

63. Conn.—Pastorello vy. Stone, 89 
Conn, 286, 93 A 529. 

Ky.—Louisville, ete, R.--Co. Vv. 
Page, 203 Ky. 755, 263 SW 20; Sage 
v. Creech Coal Co,, 194 Ky. 415, 240 
SW 42. 

Mo.—Ward v. Kellogg, 164 Mo. A. 
81, 148 SW 174; Henry v. Disbrow 
Min. Co., 144 Mo. A. 350, 128 SW 841. 

Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 375, 
31 LRANS 1218, AnnCasi913A 111; 
Grant v. Hass, 31 Tex. Civ. A. 688, 
75 SW 342. 

Wash.—Gasch vy. Rounds, 93 Wash. 
31:75, 160), P 96.2. 

[a] “Trespassers take the prem- 


ises for better or worse, as they find 
them, assuming the risk of injury 
from their condition.” Kelly v. 
Benas, 217 Mo. 1, 9, 116 SW 557, 20 
LRANS 903. 

64. U. S.—United Zinc, etc., Co. v. 
Britt, 258 U. S. 268, 42 SCt 299, 66 
L. ed. 615 [rev 264 Fed. 785]; Berlin 
Mills Co. v. Croteau, 88 Fed. 860, 32 
CCA. 126. 

Ala.—Alabama Great Southern R. 
Co. vy. Godfrey, 156 Ala. 202, 47 S 
185, 130 AmSR 76. 

Cal.—Giannini vy. Campodonico, 176 
Cal. 548, 169 P 80; Gordon vy. Roberts, 
162 Cal. 506, 123 P 288. 

Colo.—Hayko v. Colorado, _ etc., 
Coal Cos G1 3Colo. (14351285. P. 3735.89 
ALR 482. 

Conn.— Skladzien vy. W. M. Suther- 
land Bldg., etc., Co., 101 Conn. 340, 
125 A 614; Ruocco v. United Adv. 
Corp., 98 Conn. 241, 119 A 48, 30 ALR 
1237; Kalmich v. White, 95 Conn. 568, 
111 A 845; Pastorello vy. Stone, 89 
Conn, 286, 93 A 529. 

Ga.—Chattanooga Southern R. Co. 
v. Wheeler, 123 Ga. 41, 50 SH 987; 
Manos vy. Myers-Miller Furniture Co., 
32 Ga. A. 644, 124 SE 357; Petree v. 
Davidson-Paxon-Stokes Co., 30 Ga. 
A. 490, 118 SE 697. 

Ill.—MecDermott v. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill, A. 415]; 
Heimann v. Kinnare, 190 Ill, 156, 60 
NE 215, 82 AmSR 123, 52 LRA 652 
[rev 78 Ill, A. 184]; Pekin v. .Mc- 
Mahon, 154 Ill. 141, 39 NE 484, 45 
AmSR 114, 27 LRA 206 [aff 53 Ill. 
A. 189]; Rost v. Parker Washington 
©0476 2 TAL 245: (O'Malley. piv. 
Marquardt, 170 Ill, A. 278; Linnberg 
vy. Rock Island, 136 Ill. A. 495; Mc- 


Allister v. Jung, 112 Ill. A. 138; 
Union Stock Yards, etc, Co. v. 
Rourke, 10 Ill. A. 474. 

Ind.—Knapp vy. Doll, 180 Ind. 526, 


103 NE 385; Nave v. Flack, 90 Ind. 
205, 46 AmR 205; St. Joseph Ice Co. 
v. Bertch, 33 Ind. A. 491, 71 NE 56. 

Iowa.—Printy v. Reimbold, 200 
Iowa 541, 202 NW 122, 205 NW 211, 
41 ALR 1423; Wilmes v. Chicago 
Great Western R. Co., 175 Iowa 101, 
156 NW 877, LRA1917F 1024; Upp 
vy. Darner, 150 Iowa 408, 1830 NW 409, 
32 LRANS 743, AnnCas1912D 574. 

Kan.—Healer v. Inkman, 94 Kan. 
594, 146, P1172. 

Ky.—Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Louisville, 
etc., R. Co. v. Page, 203 Ky. 755, 263 
Sw 20; Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42; Illinois Cent, R. 
Co. v. Waldrop, 72 SW 1116, 24 KyL 
2127. 

Md.—State v. 149 Md. 
10, 130 A_ 66. 

Mass.—Barry v. Stevens, 206 Mass. 
78, 91 NH 997. 

Mich.—Butrick v. Snyder, 286 Mich. 
300, 210 NW 311; Blakeley v. White 
Star Line, 154 Mich. 635, 118 NW 
482, 129 AmSR 496, 19 LRANS 1772; 
Ryan v. Towar, 128 Mich. 4638, 87 NW 
644, 92 AmSR 481, 55 LRA 310. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903; Straub v. 
Soderer, 53 Mo. 38; Henry v. Disbrow 
Min. Co., 144 Mo. A. 350, 128 SW 841. 

N. H.—Castonguay vy. Acme Knit- 
ting Mach., ete., Co., 136 A 702; Bur- 
rill v. Alexander, 75 N. H. 554, 78 A 
618; Hobbs v. George W. Blanchard, 
etc., Co. 0) ANe, Hey 735070 AV1082;.(18 
LRANS 939. 

N. J.—Sutton v. West Jersey, etc., 
R. Co., 78 N. J. L. 17, 73 A 256; Fried- 
many. Snare, ete, Co, 71. N. J. Li. 
605, 61 A 401, 108 AmSR 764, 70 LRA 
147, 2 AnnCas 497; Delaware, etc., 


Bealmear, 


R. Co. v. Reich, 61 N. J. L. 635, 40 A 
682, 68 AmSR 727, 41 LRA 831 [foll 
Turess v. New York, etc., R. Co., 61 
N. J. L. 314, 40 A 614; Vanderbeck v. 
Hendry, 34. N. J. L.. 467]. 

N. Y.—Birch v. New York, 190 N. 
Y.. 397,. 83. NE) 51,:-18. GRANS: 595:; 
Miller v. Woodhead, 104 N. Y. 471, 11 
NE 57; Larmore v. Crown Point Iron 
Co., 101.N. Y. 391, 4 NE 752, 54 AmR 
718; McAlpin v. Powell, 70 N. Y. 126, 
26 AmR 555; Basmajian v. New York 
Bd. of Education, 211 App. Div. 347, 
207 NYS 298 [rev 122 Misc. 530, 204 
NYS 263]; Middleton vy. Reutler, 141 
App. Div. 517,,126 NYS. 315; Jaffy 
v. New York Cent., etc., R. Co., 118 
Mise. 147, 192 NYS 852. 

N. C.—Brigman y. Fiske-Carter 
Constr. Co., 192 N.C. 791, 1386 SE 125, 
49 ALR 773. 

N. D.—O’Leary v. Brooks El. Co., 7 
N. D. 554, 75 NW 919, 41 LRA 677. | 

Oh.—Wheeling, etc., R. Co. v. Har- 
vey, 77 Oh. St. 235, 838 NE 66, 122 
AmSR 503, 19 LRANS 1136, 11 Ann 
Cas 981. 

Okl.—Turner v. Durant Cotton Oil 
Co., 96 Okl. 31, 219 P 892; Faurot v. 
Oklahoma Wholesale Grocery Co., 21 
Okl. 104, 95 P 463, 17 LRANS 136. 

Or.—Haynes v. Oregon-Washington 
R.wiete:;: Co.p-%7 Or/2386,.1 501-286. 

Pa,—Selve iv. Pilosi, 253 Pa.(571, 


‘98 A 723; Gramlich v. Wurst, 86 Pa. 


74,.27 AmR 684; Hydraulic Works 
Co. v. Orr, 83 Pa. 332; Paget v. Girard 
Trust Co., 44 Pa. Super. 596, 601 
[quot Cyc]. 

R. I—Davis v. Joslin Mfg. Co., 29 
Reo Ty) 104,47 695 (A265: 

S. C.—Kershaw Motor Co. v. South- 
ern RiCo., 1360S. (C0307, 1134SE 377, 
47 ALR 858; Sexton v. Noll Constr. 
Co., 108 S. C. 516, 95 SH 129. 

Tex.—Denison Light, ete. Co. v. 
Patton, 105 Tex. 621, 154 SW 540, 
45 LRANS 303 [rev (Civ. A.) 1385 SW 
1040]; Greenville v. Pitts, 102 Tex. 
1s 107 SWie5O; 5132) AmS Re 843, e1t4 
LRANS 979; Dobbins v. Missouri, 
ete, “R.-Co., 9b. Texi60st 4b 2S wie? 
66 AmSR 856, 38 LRA 573; Missouri, 
ete., R. Co. v. Edwards, 90 Tex. 65, 
36 SW 430, 32 LRA 825; Bustillos 
v. Southwestern Portland Cement Co., 
(Commn. A.) 211 SW 929 [rev (Civ. 
A.) 169 SW 638]; Wimberly v. Gulf 
Production Co., (Civ. A.) 274 SW 986; 
Texas-Mexican R. Co. v. Garcia, (Civ. 
A.) 216 SW 1108; Johnson v. Atlas 
Supply (Co., ' (Civ. -A.). 9183) Sw 31; 
Missouri, etc., R. Co. v. Moore, (Civ. 
A.) 172 SW 568; Houston Belt, etce., 
R. Co. v. O’Leary, (Civ. A.) 136 SW 
601; Grant v. Hass, 81 Tex. Civ. A. 
688, 75 SW 342. 

Utah.—Smalley  v. 
Western R. Co., 34 Utah 423, 98 P 
311; Brown v. Salt Lake City, 33 
Utah 222, 93 P 570, 126 AmSR 828, 
14 LRANS 619, 14 AnnCas 1004. 

Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854; Bottum v. Hawks, 84 Vt. 
370, 79 A 858, 35 LRANS 440, Ann 
Cas1913A 1025. 

Va.—Walker v. Potomac, ete., R. 
Co., 105 Va. 226, 53 SE 113, 115 AmSR 
871, 4 LRANS 80, 8 AnnCas 862; 
Clark v. Richmond, 83 Va. 355, 5 SE 
369, 5 AmSR 281. 

Wash.—Gasch v. Rounds, 93 Wash. 
317, 160 P 962; West v. Shaw, 61 
Wash. 227, 230, 112 PP 12438 [quot 
Cyc]. F 

W. Va.—Simmons v. Chesapeake, 
ete, Rs Coy OT Wie Va. 2204 ci24 SSimy 
503; Conrad v. Baltimore, etc., R. Co., 
64 W. Va. 176, 61 SE 44, 16 LRANS. 
1129; Uthermohlen v. Bogg’s Run Co., 
50 W. Va. 457, 40 SH 410, 88 AmSR 


Rio Grande 
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gation to remove hidden dangers® 
passers of their existence.°® 


on the premises of unguarded or 
vator shafts,°’ trapdoors or other 


884, 55 LRA 911; Ritz v. Wheeling, 
45 W. Va. 262, 31 SH 993, 43 LRA 


148. 
Wis.—Sheban v. Castle, 185 Wis. 
282, 201 NW 3879. 


Bng.—Great Cent. R: Co. v. Bates, 
[1921] 3 K. B. 578; Jewson v. Gatti, 
Cab. & HB. 564. 

Alta.—McLean v. Young Men’s 
Christian Assoc., 14 Alta. L. 58, 
[1918] 3 WestWkly 522. 

B. C.—Gilbert v. Southgate Log. 
ging Co., ‘22 B.C. 82, 24\DomLR 202, 
32 WestLR 131, 8 WestWkly 1304. 

Ont.—King. v. Northern Nav. Co., 
27 Ont. L. 79, 3 OntWN 1538, 22 Ont 
WR’ 697, 6 DomLR 69 [dism app 24 
Ont. L. 643, 3 OntWN 172, 20 OntWR 
220]. 

“One is under no duty to keep his 
premises in a safe condition for the 
visits of trespassers.” Upp v. Dar- 
ner, 150 Iowa 403, 407, 1830 NW 409; 
382 LRANS 743. AnnCas1912D 574. 

“The law does not require the 
owner of premises to keep them in 
a safe condition for persons who 
come upon them without invitation, 
either express or implied, and merely 
for their own pleasure or to gratify 
their curosity.” Ramsay v. Tuthill 
Bldg. Material Co., 295 Ill, 395, 399, 
129 NE 127, 36 ALR 23. 

{a] Reason for rule—‘‘In the ma- 
jority of the large towns in the State 
the residential and business lots are 
open—fences have been removed. 


Probably in a large majority of them, 


at times, conditions exist—wood 
piles, coal bins, flower pits, barrels 
for receiving sewage, and many 


others—which are dangerous to per- 
sons passing over them at night. To 
impose upon the owners the burden 
of prevision, in the absence of any 
suggestion that by acquiescence or 
otherwise they had given a license to 
trespassers, would imperil the prop- 
erty of innocent persons.” _ Briscoe v. 
Henderson Lighting, etc., Co., 148 N. 
C. 396, 414, 62 SE 600, 19 LRANS 
1116. 

65. United Zinc, ete., Co. v. Britt, 
258 Wr Sil 268; 42 °SCt' i299) 66 L.. ed. 
615 [rev 264 Fed. 785]. 

66. See infra § 143. 

67. Ind.—South Bend Iron Works 
v. Larger, 11 Ind. A. 367, 39 NE 209. 

Mich.—Flanagan v. Sanders, 138 
Mich. 253, 101 NW 581. 

Minn.—Trask y. Shotwell, 41 Minn. 
66, 42 NW 699. 

Mo.—Forsythe v. Shryack-Thom 
Grocery Co., 283 Mo. 49, 228 SW 39, 
10 ALR 711. 

Okl.—Faurot v. Oklahoma Whole- 
gale Grocery Co., 21 Okl. 104, 95 P 
463, 17 LRANS 136. 

Que. — Wiggins v. Semi-Ready 
Clothing Co., 23 CanLTOccNotes 117. 

68. Marcovitz v. Hergenrether, 302 
Til. 162, 184 NE 85; Lackat v. Lutz, 
94, Ky. 287, 22 SW 218, 15 KyL 75; 
Zoebisch v. Tarbell, 10 Allen (Mass.) 
385, 87 AmD 660; Paget v. Girard 
Trust Co., 44 Pa. Super. 596, 601 
[quot Cyc]. 

69. Gray v. Elgutter, 5 La. A. 315. 

70. Reeves v. French, 45 SW 771, 
46 SW 217, 20 KyL 220. 

{a] Cellar chute.—Plaintiff hav- 
ing involuntarily left the street and 
walked across a vacant lot, from 
which he fell into a chute leading 
to defendant’s cellar, defendant is not 
liable, plaintiff being a trespasser. 
Reeves v. French, 45 SW 771, 46 SW 
217, 20 KyL 220. 

71. Hutson v. King, 95 Ga. 271, 22 
SE 615; Knapp v. Doll, 180 Ind. 526, 
103 NE 385. 

[a] Ilustration.—Where a stran- 
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For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number. ‘ 


It follows that, as a 
general rule, one is not liable for injury sustained 
by a trespasser because of the existence or presence 


NEGLIGENCE 


or to warn tres- 


unprotected ele- 
floor openings,®® 


ger in a city stepped, at night, into 
the doorway of a dilapidated build- 
ing, without any invitation, and fell 
into a cellar opening at’ the door- 
way and received injuries, the owner 
was not liable. Hutson v. King, 93 
Ga. 271, 22 SE 615. 

72, Paget v. Girard Trust Co., 44 
Pa. Super. 596, 601 [quot Cyc]. ; 

73. Hagan v. Delaware River Steet 
Co., 240 Pa, 222, 87 A 574; Hydraulic 
Works Co. v. Orr, 83 Pa. 332; Gasch 
v. Rounds, 93 Wash. 317, 160 P 962; 
Great Cet. R. Co. v. Bates, [1921] 
spk Bem roe 

74 Ga.—Savannah, etc., R. Co. v. 
Beavers, 113 Ga. 398, 39 SH 82, 54 
LRA 314; Kohn v. Lovett, 44 Ga. 351. 

Tll.—Pekin v. McMahon, 154 [MIll. 
141, 39 NE 484, 45 AmSR 114, 27 
LRA 206 [aff 53 Ill. A. 189]; Linn. 
berg v. Rock Island, 136 Ill. A. 495. 

Iowa.—Reese v. Kenyon Co., 198 
Iowa 1015, 20 NW 600. 

Mass.—Grindley v. McKechnie, 163 
Mass. 494, 40 NE 764. 


Minn.—Fredenburg v. Bear. 89 
Minn. 241, 94 NW 683; Stendal v. 
Boyd, 78 Minn. 53, 75. NW. .735, 72 


AmSR 597, 42 LRA 288. 

Mo.—Overholt v. Vieths, 
422, 6 SW_74, 3 AmMSR 557, 

N. Y.—Fox v. Warner-Quinlan As- 
phalt Co., 204 N. Y¥. 240, 97 NE 497, 
38 LRANS 395, AnnCas1913C 745; Mc- 
Alpin v. Powell, 70 N. Y. 126, 26 AmR 
555; Kleinberg v. Schween, 134 App. 
Div. 498, 119 NYS 239 [aff 198 N. Y. 
619 mem, 92 NE 1089 mem]; Mc- 
Neven v. Arnott, 4 App. Div. 133, 38 
NYS ‘759. 

N. D.—Costello v. Farmers’ Bank, 
34 _N:. D.131, 157 NW 982. 

Pa.—Gillespie v. McGowan, 100 Pa. 
144, 45 AmR 365; Gramlich v. Wurst, 
86 Pa. 74, 27 AmR 684; Paget v. 
Girard Trust Co., 44 Pa. Super. 596, 
601 [quot Cyc]. 

Va.—Clark v. Richmond, 83 Va. 
355, 5 SE 369, 5 AmSR 281. 

Eng.—Hardcastle v. South York- 
shire R. Co., 4-H. & N. 67, 157 Re- 
print 761. 

Excavations near to highways sce 
infra § 285. 

75. Middleton v. Reutler, 141 App. 
Div. "b17,°126 “NYS” 315: > 


93 Mo. 


76. Reese v. Kenyon Co., 198 Iowa 
1015, 200 NW 600; Paget v. Girard 
Trust Co., 44 Pa. Super, 596, 601 


[quot Cyc]; Brehmer v. Lyman, 71 
Vt. 98, 42 A 6138. 

77. Peebles v. Exchange Bldg. Co., 
15 F. (2d) 335; Blatt v. McBarron, 
161 Mass, 21, 86 NE 468, 42 AmSR 
885; Basmajian v. New York Bd. of 
Education, 211 App. Div. 347; 207 
NYS 298 [rev 122 Misc. 530, 204 NYS 
263]; Collins v. Decker, 120 App: Div. 
645, 105 NYS 857; Rubin v. Maas, 148 
NYS 179; Paget v. Girard Trust Ca.,, 
44 Pa, Super. 596, 601 [quot Cyc]. 

[a] Unlighted stairway.—Peebles 
v. Exchange Bldg. Co., 15 F. (2d) 335. 

78. Worthington y. Wade, 82 Tex. 
26, 17 SW 520. : 

fa] Tllustration. A landowner 
who maintains a barbed wire fence 
built entirely on his own land and 
not along a public highway is not 
liable for the death of a person who 
\s killed by being thrown from a 
norse against such fence. Worthing- 
ton v. Wade, 82 Tex. 26,17 SW, 520. 

79. Holt v. Spokane, etc, R. Co., 
4 Ida. 443, 40 P 56; Briscoe v. Hen- 
derson Lighting, etc., Co., 148 N. C. 
396, 62 SE 600, 19 LRANS 1116; 
Grandfield v. Hammonds, 100 Okl. 75, 
227 if 140. 

[a 


ing water 


Illustration.—‘‘A city furnish- 
to the inhabitants by 
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skylight shafts,*® chutes,’ cellar openings,”* cellar 
doors,’? pits’® or excavations,"* piles of lumber,’? 
dangerous passages” or stairways,‘’ barbed wire 
fences,’8 wells,”® cisterns,’° ponds,’+ reservoirs,*” 
or pools of water.%* 


The same is true with respect 


means of a well on its own premises 
is not liable for the death of a three- 
vear old boy who, while playing 
about said well covered by loose 
boards, fell into the water and was 
drowned, when it is not shown that 
the said child was upon the premises 
by invitation, express or implied, of 
the owner.” Grandfield v. Ham- 
monds, 100 Okl. 75, 227 P 140. 

go. Cox v. Alabama Water Co., 216 
Ala. 35, 112 S 352; Hargreaves v. Dea- 
con, 25 Mich. 1. 

81. Conn.—Pastorello vy. Stone, 89 
Conn. 286, 93 A 529. : 

D. C.—Sullivan v. Huidekoper, 27 
cs 154, 5 LRANS 263 7 AnnCas 


Kan.—Harper v. Topeka, 92 Kan. 
11, 139 P 1018, 51 LRANS 1032. 

Minn.—Stendal v. Boyd, 73 Minn. 
53,-.75 NW. 735,72 AmSR: ,597,..42 
LRA 288. ; 

Pa,—Gillespie v. McGowan, 100 Pa. 
144, 45 AmR 365. 

Wash.—RBarnhart v. Chicago, etc., 
R. Co., 89 Wash. 304, 154 P 441, LRA 
1916D 443. ; 

2. Ala.—Cox v. Alabama Water 
Co., 216,,Ala., 35, 112,-S 352. 

Cal.—Polk v. Laurel Hill Cemetery 
Assoc., 37 Cal. A. 624, 174.P 414, 

Mich.—Peninsular Trust Co. y. 
ie Rapids, 131 Mich. 571, 92 NW 


N. Y.—Jaffy v. New York. Cent., 
ae R. Co., 118 Mise. 147, 192 NYS 

Oh.—Wheeling, ete., R. Co. v. Har- 
vey, 77, Oh...St... 235; 88); NE 66,9922 
AmSR 503, 19 LRANS 1136, 11 Ann 
Cas 981; Akron Water Works Co. v. 
Swartz, 8 Oh. Cir. Ct.-N. S: 509, 28 
Oh... Cir: + Ct... 62.5% 

[a] Child drowned.—Although a 
city water reservoir was so con- 
structed that its top was twenty-five 
feet above the street, with a sloping, 
surrounding surface, and there was 
a hole under the fence so that chil- 
dren could and did enter, there could 
be no recovery for the death of a 
child drowned therein. Peninsular 
Trust Co. v. Grand Rapids, 131 Mich. 
571, 92 NW 38. 

[b] An accumulation of slime on 
the sloping sides of a reservoir 
creating a danger that one falling 
into the reservoir may be drowned, 
is not a condition which the owner is 
bound to remedy, and his failure to 
remedy it will not render him liable 
for the drowning of a trespassing 
child in the reservoir. Cox y. Ala- 
bape, Water Co.,» 216; Adaz! 35, 112.8 

83. U. S.—United Zine, ete., Co. v. 
Britt, 258 U. S. 268, 42 SCt 299, 66 
L. ed. 615 [rev 264 Fed. 785]. 

Ala.—Cox v. Alabama Water Co. 
216 Ala. 35, 1126S° 352: 

Jll.—Union Stock Yards, 
v. Rourke, 10 Ill. A. 474. 

Mich.—Charlebois v. Gogebic, ete, 
R..Co., 91 Mich. 59, 51 NW 812. 

Minn.—Stendal v. Boyd, 73 Minn. 
ig NW 735, 72 AmMSR 597, 42 LRA 


Mo.—Overholt v. Vieths, 93 Mo. 
422, 6 SW 974, 3; AmSRS 6578s Stes 

Oh.—Wheeling, ete., R. Co. v. Har- 
vey, TT Oh. St. 235, 83 NE 66, 122 
AmSR 5038, 19 LRANS 1136, 11 Ann 
Cas 981. : 

Tex.—Dobbins v. Missouri, ete., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 88 LRA 573. 

{a] Illustration. — Where plain- 
tiff’s intestate while a trespasser fell 
into a pool of water, over which a 
crust had so formed that it resembled 
dry land, and was drowned, defend- 


— 


eteiCo. 


8 134-187] 


to injuries from cesspools,** buildings in a state 
of disrepair,®® walls which are in an unsafe con- 
dition,®® or other conditions which may cause injury 
but are not created for the purpose of doing so.%* 

The extent of the danger to a trespasser cannot 
be made a basis of any differentiation with respect 


to the duty of the owner.®® 


Latency of the danger imposes no obligation on 
the landowner with respect to a trespasser.®® 

[§ 135] b. Private Ways. The rule that there 
is no duty toward trespassers to keep private prop- 
erty in a safe condition® applies to private ways;?! 
‘even though such ways open out onto public high- 
ways,°? and the owner or person in charge is en- 
‘titled to the benefit of the rule, although he has 
not put up any sign or notice that the way is not 


ant was not. liable. Union Stock 
Yards, ete., Co. v. Rourke, 10 Ill. A. 
474. 

{b] Poisoned water.—Defendants 
had a tract of Jand on which they 
operated a plant for the making of 
sulphuric acid and zine spelter. They 
tore down the building but left a 
basement and cellar in which there 
accumulated water which was clear 
in appearance but in fact danger- 
ously poisoned by sulphuric acid and 
zinc phosphate which had come in 
some way from defendants’ works. 
A traveled way passed within one 
hundred or one hundred and twenty 
feet of this poisoned pool. Plain- 
tiffs, with their two children, aged 
eight and eleven years, had been 
traveling and encamped some dis- 
tance from the pool, and the chil- 
dren came upon defendants’ land, 
went into the water, were poisoned 
and died. In an action for their 
death it was held that defendants 
were not liable, as the children were 
trespassers, it being at least doubt- 
ful whether the water could be seen 
from any place where the children 
lawfully were, and there being no 
evidence that the presence of the 
water was what led them to enter 
on the land. United Zinc, etc., Co. 
“v,. Britt, 258 U.S. 268, 42° SCt 299, 
66 L. ed. 615 [rev 264 Fed. 785]. Re- 
quirement of attractive nuisance doc- 
trine that appliance or condition: 
Actually attract child see infra 164. 
Afford inducement to enter premises 
see infra § 165. 

$4. Greene v. Linton, 7 Misc. 272, 
27 NYS 891. : 

[a] MTlustration.—The owner of a 
vacant unfenced lot, on which chil- 
dren are accustomed to play, is not 
liable for the death of a child six 
years old, who was drowned in a 
cesspool on the lot. Greene y. Lin- 
ton, 7 Mise. 272, 27 NYS 891. 

85. Hutson v. King, 95 Ga. 271, 
22 SE 615; Lary v. Cleveland, etc. R. 
Co., 78 Ind. 323, 41 AmR 572; Healer 
v. Inkman, 94 Kan. 594,146 P 1172. 

[a] Abandoned and decaying 
puilding.—No recovery can be had by 
plaintiff who, while a trespasser, en- 
tered an abandoned and decaying 
freight house, and was injured by a 
‘piece of the building being blown 
against him in a sudden storm. Lary 


v. Cleveland, etc., R. Co., 78 Ind. 323, 
41 AmR 572. ' 
@6. Healer v. Inkman, 94 Kan. 


594, 146 P 1172; Baltimore v. Bran- 
non, 14 Md. 227; Haack v. Brooklyn 
Labor Lyceum Assoc., 44 Mise. 273, 
89 NYS 888. 

[a] Where a building is destroyed 
by fire, the owner is not liable for 
an injury caused by one of the walls 
falling on a person who comes on the 
premises without invitation or li- 
cense, for the purpose of picking up 
things out of the ruins. Haack v. 
Brooklyn Labor Lyceum Assoc., 44 
Misc. 273, 89 NYS 888. 

87. See cases infra this note. 

fa] Mill race.—The owner of a 
mill race is not liable for the death 
of a child who, while trespassing 


NEGLIGENCE 


public.®* 


thereby.®® 


Premises. 


on his property 
upon the premises and playing upon 
the banks of the mill race, fell in 
and was drowned, although it was 
sometimes resorted to by children 
for amusement and was not protected 
by fence or guard. Riggle v. Lens, 
71 Or. 125, 142 P 346, LRAI1915A 150, 
AnnCas1916C 1088. 

[b] Steep bluff.—The owner of 
land on which a steep bluff is situ- 
ated is not requiréd to fence it or 
otherwise to insure the safety of 
strangers who may come upon his 
premises, not by invitation, but for 
purpose of amusement or for motives 
of curiosity. Zagar v. Union Pac, R. 
Co., 113 Kan, 240, 214 P 107. 

[c] Shower bath.—The owner of 
a shower bath, created for the use 
of his employees, is not required to 
make it safe for the use of one who 
enters it for his own pleasure with- 
out any connection with the owner’s 
business. Wimberly v. Gulf Pro- 
Spear Co., (Tex. Civ. A.) 274 SW 

{d] Wire stretched across land.— 
Where a trespasser was injured by 
a wire which the owner had stretched 
across his land, the owner, who was 
not present at the time of the acci- 
dent, was not liable unless the in- 
jury was caused intentionally, since 
an owner, not present and acting at 
the time, is under no liability to a 
trespasser on account of the mere 
condition of his premises. Burrill vy. 
Alexander, 75 N. H. 554, 78 A 618. 

88. Sutton v. West Jersey, etc., 
RR) OO, stor Ne Urges Sy oAL 2 DO. 

“The rule is settled in this state 
that a landowner is under no obli- 
gation to a trespasser to keep his 
premises in a non-hazardous state. 
.. . But it is contended that this 
rule is not universal in its applica- 
tion; that it does not apply where 
the danger is not only latent, but 
of so high a degree as to threaten 
the life of the trespasser. ...I do 
not think that any such exception 
as that suggested exists. ... Where 
is the line to be drawn? Can it 
be said that when the hazard is so 
extreme as to threaten life the land- 
owner owes to a trespasser the duty 
of protection, but that when it only 
threatens bodily harm, more or less 
serious in character, he owes no such 
duty? Or that he is exempt from 
the duty of protection only when the 
amount of injury to be apprehended 
is slight? Not only am I unable to 
perceive any reason for such a dis- 
tinction, but I do not find any sug- 
gestion of it in the reported cases,” 


Sutton v. West Jersey, ete... R. Co., 
supra. 

g9. Sutton v. West Jersey, etc. R. 
Co., supra. 

90. See supra § 134. : 


91. Stevens vy. Nichols, 155 Mass. 
472; °29 NE .1150,°15 LRA 459. 


92. Stevens v. Nichols, supra. 
93. Stevens v. Nichols, supra. 
94. Nuisances generally see Nui- 


sances [29 Cyc 1143]. 

95. Hutson v. King, 95 Ga. 271, 22 
SE 615; Thompson y. Baltimore, etc., 
RCo, 2s), a, 244) 60 .A 68, 120 


[§ 136] c. Nuisances. 
a dangerous nuisance on one’s inclosed premises 
gives no right of action to one who without neces- 
sity and without the owner’s invitation, express 
or implied, enters on such premises and is injured 
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The mere maintenance of 


[§ 187] 5. Business or Operations Conducted on 
So long as he does not interfere with! 
the rights of the public or of individuals,°®* the 
owner of property has the right to conduet thereon! 
any lawful business,’ to use his property for any 
lawful purpose,®® although the use which he makes 
of it is such as may involve danger of injury to 
persons coming upon the premises,?? and to place 


such buildings, machinery, ete., as 


AmSR 897, 19 LRANS 1162, 11 Ann 
Cas 894; Paget v. Girard Trust To.,; 
44 Pa. Super. 596, 601 [quot Cyc]; 
West v. Shaw, 61 Wash. 227, 230, 112 
P 243 [quot Cyc]. 

96. McKiddy v. Des Moines Elec- 
tric Co., 202 Iowa 225, 206 NW 815; 
Wilmes v. Chicago Great Western 
R. Co., 175 Iowa 101, 156 NW 877, 
LRA1917F 1024; Brown v. Salt Lake 
City, 33 Utah 222, 93 P 570, 126 Am 
SR 828, 14 LRANS 619, 14 AnnCas 


1004. 
97. U. S.—HBrie R. Co. v. Hilt, 247 
U. S. 97, 38 SCt 485, 62 L. ed. 1003 


[rev 246 Fed. 800, 159 CCA 102}. 
Ill.—MecDermott v. Burke, 256 Ii]. 
406) 406, 100 NE 168 [aff 170 Tll. A, 
Okl.—Turner v. Durant Cotton Oil 
Co., 96 OKI. 31, 219 P 892: 

Eng.—Lowery v. Walker, [1911] 
ASHE. POM re ves [hEOH: On device” eeaiores ere 
AnnCas 553]. 

B. C.—Gilbert v. Southgate Logging 
Co., 22 B. C, 87, 24 DomLR 202, 32 
WestLR 131, 8 WestWkly 1304. 

“The owner of real estate is clearly 
entitled to its reasonable use and to 
apply it to such business or use as 
may be beneficial to him without lia-, 
bility to trespassers or bare licen-. 
sees.” McDermott v. Burke, supra. 

98. Iowa.—McKiddy v. Des Moines 
Electric Co., 202 Iowa 225, 206 NW 
815; Wilmes v. Chicago Great West- 
ern R. Co., 175 Iowa 101, 156 NW 877, 
LRA1917F 1024. ; 

Mass.—Daniels v. New York, etc., 
R. Co., 154 Mass. 349, 28 NE 283, 26 
AmSR 253, 13 LRA 248. 


N. Y.—Walsh v. Fitchburg R. Co., 
145 N. Y. 301, 39 NE 1068, 45 AmSR 
615, 27 LRA 724; Kleinberg v. 


Schween, 134 App. Div. 493, 119 NYS 
239 [aff 198 N. Y. 619 mem, 92 NB 
1089 mem]. 

Okl.—Turner vy. Durant Cotton Oil 
Co., 96° OkI. 31, 219 P $92. 

Utah.—Brown v. Salt Lake City, 
33 Utah 222, 93 P 570, 126 AmSR 
828, 14 LRANS 619, 14 AnnCas 1004. 

99. U. S.—Erie R. Co. v. Hilt, 247 
Us. S..°97, 38 “SCt'435, 62 Ti 6.51003 
[rev 246 Fed. 800, 159 CCA 102]. ' 

Mass.—Daniels v. New York, etc, 
R. Co., 154 Mass. 349, 28 NE 283, 26 
AmSR 258, 138 LRA 248. 

Okl.—Turner v. Durant Cotton Oil 
COs 6 OKI Sie 210 Le sont 

Wis.—Zartner v. George, 156 Wis. 
Ae 138, 145 NW 971, 52 LRANS 

Eng.—Lowery v. Walker, [1911] A. 
Co. 20. [rev [1910] IK 8, PST) Asam 
Cas 653]. 

B. C.—Gilbert v. Southgate Log- 
ging Co., 22 B. C. 87, 24 DomLR 202, 
32 WestLR 131, 8 WestWkly 1304. 

“The owner .of private premises 
. .»+ may safely, so far as they [tres- 
passers] are concerned, engage in 
any lawful ordinary work thereon 
and conduct it in a customary man- 
ner without incurring liability, even 
though some danger to them may 
reasonably be anticipated from the 
condition of the premises created by 
so conducting his work,”  Zartner v. 
George, supra. 
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are necessary or convenient for the purposes for 
which it is used. He is, therefore, not liable for 
injuries received by a trespasser due to the opera- 
tions which are conducted on the premises,” although 
there is maintained on the property apparatus which 
is more dangerous than stationary machinery.* But 
where the situation is such as to impose a duty 
to anticipate the presence of trespassers,* 1t 1s some- 
times considered that the owner or person in charge 
must use ordinary care to prevent injury to tres- 
passers who may be endangered by the operations 
which are conducted on the premises.° 

[§ 138] 6. Intention of Trespasser. It is not nec- 
essary, in-order that the rule of nonliability for 
injury to a trespasser® should apply, that the tres- 
pass should have been for any wrongful purpose,’ 
and it has been considered that it is not even neces- 
sary that the trespass should have been intentional,® 
although there is also authority for the view that 
a trespasser who did not know that he was tres- 
passing may recover for injuries caused by the 
negligence of the owner of the premises.® 

{a] Not an insurer.—‘‘The owner 


NEGLIGENCE 


barrels were attached by tongs and 


[§§ 137-141 


[§ 139] 7. Extent of Trespass. The extent of the 
trespass is not material in determining the applica- 
bility of the rule of nonliability for injuries to tres- 
passers,!° and therefore the rule applies, even though 
the trespasser has proceeded but a very short dis- 
tance onto private property at the time of his in- 
jury.11_ The extent of a trespass may, however, have 
a bearing upon the merely technical nature of the 
trespass. 

[§ 140] 8. Duty To Anticipate Presence of Tres- 
passers. As a general. rule one is not bound to 
anticipate the presence of trespassers on private 
property,!® but is, on the other hand, entitled to 
assume that other persons will obey the law, and 
not trespass.¢ The circumstances of a particular 
case may, however, be such as to impose a duty to 
anticipate the presence of trespassers, as where 
the owner or person in charge knows that tres- 
passes are frequent at the place in question.'® 

[§ 141] 9. Guarding against Intrusion of Tres- 
passers. As a general rule there is no duty to guard 
against the intrusion of trespassers,17 even though 
App. Div. 645, 649, 105 NYS 357. 


of a dangerous appliance upon his 
premises is not an insurer against 
injury to trespassers or licensees.” 
Dudley v. Atlantic Coast Line R. Co., 
1710) "S.C. 73), 77. 96 SH. 478: 

1. N. Y.—Walsh v. Fitchburg R. 
Co., 145 N. Y. 301, 39 NE 1068, 45 Am 
SR 615, 27 LRA 724. 

Okl.—Turner v. Durant Cotton Oil 
@o.,. 96 Ol. 31,..219.P 892. 

Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 375, 
31 LRANS 1218, AnnCas1913A 111. 

Utah.—Brown v. Salt Lake City, 33 
Utah 222, 98 P 570, 126 AmSR 828, 
14 LRANS 619, 14 AnnCas 1004. 

Eng.—Lowery v. Walker, [1911] A. 
WTOC rev st Lotog 1 Ke Bs 273.) LeAnn 
Cas 553). 

i B. C.—Gilbert v. Southgate Log- 
ging Co., 22 B. C. 87, 24 DomLR 202, 
382 WestLR 131, 8 WestWkly 1304. 

2 U. S.—Erie R. Co. v. Hilt, 247 
WU. .S.29%,, 28 SGCt 435;,, 62 L..-ed. 4003 
[rev 246 Fed. 800, 159 CCA 102]. 

Tll.— McDermott v. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill. A. 415]. 

Ind.—Holstine v.. Director Gen. of 
Railroads, 77 Ind. A. 582, 1384 NE 
303. 

Iowa.—Blakesley v. Standard Oil 
Co., 193 Iowa 315, 187 NW 28. 

Mo.—Butler v. Chicago, etc, R. 
Co., 155 Mo. A. 287, 136 SW 729. 

N. H.—Castonguay v. Acme Knit- 
ting Mach., etc., Co., 1386 A 702. 

Okl.—Turner y. Durant Cotton Oil 
Co., .96 Okl. 31, 219 P. 892: 

S. C.—Kershaw Motor Co. v. South- 
ern. Rt. Co;, U36 8: 'C. 3%7, 1384 SH.S77, 
47 ALR 858. ; 

Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 875, 
31 LRANS 1218, AnnCas1913A 111. 

Wis.—Zartner v. George, 156 Wis. 
131, 145 NW 971, 52 LRANS 129. 

Eng.—Lowery v. Walker, [1911] A. 
C. 10°-frev> [1910] 1 K; B. 173, 1% Ann 
Cas 553]. 

B. C.—Gilbert v. Southgate Logging 
Cor, 22),Ba C.iei,. 24 DOMLUR 202632 
WestLR 131, 8 WestWkly 1304. 

[a] Passive negligence.—The own- 
er of property is not liable to a 
trespasser for mere ordinary pas- 
Sive negligence in the usual conduct 


of a lawful and customary business | 


on his own premises. Zartner vy. 
George, 156 Wis. 131, 145 NW 971, 
52 LRANS 129. 

3. Weitzmann v. A. L. Barber As- 
phalt Co., 190 N. Y.. 452; 88 NE 477, 
123 AmSR 560. 

[a] The rule has been applied to 
a hoist from the top of which a 
cable was suspended, which cable 
ran on an incline to a dump, and was 
equipped with a carrier to which 


carried from the’ hoist to the dump. 
Weitzmann v. A. L. Barber Asphalt 
Co., -190- N- Y¥. 452, 83, NE. 477,123 
AmSR_ 560. 


4 See infra § 140. 

5. Ellis v. Ashton, etc, Power 
Co., 41 Ida. 106, 238 P 517, 

6. See supra § 132. 

7 Heller v.. New York, etc., R. 


265 Fed. 192, 17 ALR 8238; Col- 
v. Decker, 120 App. Div. 645, 
105 NYS 357; Great Cent. R. Co. v. 
Bates, [1921] 8 K. B. 578. 

[a] Cutting street corner.—Where 
a traveler hastening around a street 
corner, in order to save time, left 
the sidewalk and went onto private 
property, where he fell into a stair- 
way and was injured, the owner was 
not liable for the injury. Collins v. 
Decker, 120 App. Div. 645, 648, 105 
NYS 357, €2The act of/ plaintiff. in 


leaving the sidewalk may have been 


natural and excusable. But he did 
not take the time or trouble to prop- 
erly inform himself of the exact 
boundaries of the streets as indi- 
cated by the sidewalks; or, perhaps, 
conscious of the boundaries and rec- 
ognizing them, he, nevertheless, in 
his haste, disregarded them. In 
either event the penalty of his mis- 
fortune should not be visited on the 
owner of the property, who did not 
interfere with the highway or ren- 
der it dangerous to a traveler as long 
as the traveler kept thereon’’). 

8 McAllister v. Jung, 112 Ill., A. 
138, 147; Blatt v. McBarron, 161 
Mass. 21, 36 NE 468, 42 AmSR 385; 
Collins v. Decker, 120 App. Div. 645, 
105 NYS 3857. _ 

“The nature of the trespass does 
not affect the right and duty of the 
owner in the proper use of his own 
premises. Such inadvertent or in- 
voluntary trespass may be in the 
nature of an accident for which pos- 
sibly neither trespasser nor owner is 


blameworthy.” McAllister v. Jung, 
supra. 
[a] Entry through mistake.— 


Where a constable, having a civil 
writ to serve, entered by a doorless 
opening into a tenement house where- 
in he wrongly supposed that the per- 
son to be served resided or was, and 
was injured by falling down a dark 
stairway, he was not entitled to re- 
cover for such injuries. Blatt v. Me- 
Barron, 161 Mass. 21, 86 NB 468, 42 
AmSR 385. 

9. Lowe v. Salt Lake City, 18 
Utah 91, 44 P 1050, 57 AmSR 708. 

10. Collins v. Decker, 120 App. 
Div. 645, 105 NYS 357. 

11. Reid v. Harmon, 161 Mich. 51, 
125 NW 761; Collins v. Decker, 120 


“Liability does not exist where 
the traveler deviates from the high- 
way for ever so short-a distance and 
becomes a trespasser before he falls.” 
Collins v. Decker, supra. 


12. Technical trespassers see in- 
fra § 151. 
13. U. S—United Zine, etce., Co. v. 


Britt, 258 U. S. 268, 42 SCt 299, 66 
L. ed. 615 [rev 264 Fed. 785]. 

Conn.—Skladzien v. W. M. Suther- 
land Bldg., ete., Co., 101 Conn. 340, 
125 A 614; Kalmich v. White, 95 
Conn. 568, 111 A 845. 

Ga.—Southern R. Co. v. Chatman, 
124 Ga. 1026, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675; Petree y. Davi- 
son-Paxon-Stokes Co., 30 Ga. A. 490, 
118 SE 697. 

Ida.—Ellis v. Ashton, etc., 
Co., 41 Ida. 106, 238 P 517. 

Ind.—Cleveland, ete, R. : 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Iowa.—Blakesley v. Standard Oil 
Co., 193 Iowa 315, 187 NW 28. 

Kan.—Healer v. Inkman, 94 Kan. 
594, 146 P 1172. 

Mich.—Preston v. Austin, 206 Mich. 
194, 172 NW 377. 

N. Y.—Hynes v. New York Cent. 
R. Co., 281° N. ¥.. 229)" lad, NE Sos 
17 ALR 808. 

N. C.—Briscoe v. Henderson Light- 
ing, ete, ‘Co.,. 148, N.C... 396) 62S 
600, 19 LRANS 1116. 

Okl.—Gypsy Oil Co. v. Ginn, 115 
OK]. 76, 241 P 794. 

Tex.—Johnson vy. Atlas Supply Co., 
(Civ. AL). £83 Sw ist: 

Va.—Chesapeake, Re, Co. ae 


Power 


Cayeiw 


etc., 


Farrow, 106 Va. 187, 55 SE 569, 10 
AnnCas 12. 
14. United Zinc, ete, Co.-v. Britt, 


258 U. S. 288, 42 SCt 299, 66 L. ed. 
615 [rev 264 Fed. 785]. ” 

15. Southern R. Co. v. Chatman, 
125 Ga. 1026, 58 SE 692, 6 LRANS 
283, 4 AnnCas 675; Ellis v. Ashton, 
etc., “Power Co., 41 Ida. 106, 238 P 
517; Romana v. Boston El. R. Co., 
226 Mass. 532, 116 NE 218. 

16. Romana v. Boston El. R. Co., 
supra. 

17. Papich v. Chicago, etc., R. Co., 
183 Iowa 601, 167 NW 686; Jaffy v. 
New. York Cent., etc. R.. Co.) 118 
Misc. 147, 192 NYS 852; Briscoe v. 
Henderson .Lighting, etc., Co., 148 N. 
C, 396, 62 SE 600, 19 LRANS 1116; 
Bishop v. Union R. Co., 14 R. I. 314, 
51 AmR 386. 

_ [a] Reason for rule.—‘“It would 
impose an unreasonable burden upon 
the owners of cultivated lands and 
of lots in towns to require them to 
guard every pathway or alley used 
for their own convenience against the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 141-145] 


persons who enter upon the premises may come into 
a situation of danger!® because of the existence of 
dangerous conditions’® or the character of the occu- 
pation or undertaking being conducted thereon.2° 
Exceptions to this rule are recognized in some 
jurisdictions with respect to trespassers of a par- 
ticular class to whom the premises are attractive.2? 
[§ 142] 10. Lookout for Trespassers. 
ing ordinarily no duty to anticipate the presence of 
it follows that as a general rule a per- 
son is not under any duty to keep a lookout for 
trespassers?* who may come into a situation of dan- 
ger,°* even though the work or undertaking which 
is being carried on is of such character as to involve 
danger to persons who may be on the premises.?® 
Exceptions to this rule are recognized in some 
jurisdictions because of the character of the par- 
ticular property and the likelihood of the presence 


trespassers,”* 


of technical trespassers thereon.?® 
[§ 143] 11. Warning of Danger. 


intrusion of trespassers or,,in de- 
fault thereof, be held liable for every 
injury sustained in passing over their 
premises or through their property.” 
Briscoe v. Henderson Lighting, etc., 
Co., 148 N. C. 396, 402, 62 SE 600, 
19 LRANS 1116. 

[b] No duty to fence land.—(1) 
Kleinberg v. Schween, 134 App. Div. 
493, 119 NYS 239 [aff_198 N. Y. 619 
mem, 92 NE 1089 mem]. (2) “The 
owner of land is not bound by com- 
mon law to fence his liand.” Mid- 
dleton y. Reutler, 141 App. Div. 517, 
519, 126 NYS 315. 

[ec] No duty to mark boundaries.— 
Kleinberg v. Schween, 134 App. Div. 
493, 119 NYS 239 [aff 198 N. Y. 619 
mem, 92 NE 1089 mem]. 

18 Kleinberg v. Schween, supra; 
Bishop v. Union R. Co., 14 Re I. 314, 
51 AmR 386. 

19. Kleinberg v. Schween, 134 App. 
Div. 493,,119:NYS 239 [aff 198 N. Y. 
619 mem, 92 NE 1089 mem]. 

20. Business or operations con- 
ducted on premises see supra § 137. 


21. See infra §§ 155-188 
22. See supra § 140. 
23. Ark.—Arkansas, etce., R. Co. 


v. Sain, 90 Ark. 278, 119 sw 659, 22 
LRANS 910. 

Conn.—Kalmich v. White, 95 Conn. 
568, 111 A 845. 

Ind.—Cleveland, ete, KR. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Iowa.—Thomas v. Chicago, etc., R. 
Co., 93 Iowa 248, 61 NW 967. 

Ky. — Louisville, ete SARS. “Co. tay. 
vite 96 Ky. 99, 27 SW 992, 16 KyL 
36 

Mich.—Preston vy. Austin, 206 Mich. 
194, 172 NW 377. 

Minn.—Ellington v. Great Northern 
R. Co., 96:Minn. 176, 104 NW 827. 

Okl. > _Gypsy Oil Co. v. Ginn, 115 
Okl. 76, 241 P 794; Gypsy Oil Go. v. 
Ginn, 88 Okl. 99, 912 P 314; Chicago, 
ete., R.-Co. Vv. Owens; 78 Okl. 114, 189 
5 oan a 


Pa.—Hojecki v. Philadelphia, etc., 
R. Co., 283 Pa. 444, 129 A 327. 
Utah.—Palmer v. Oregon Short 


Line R. Co., 34 Utah 466, 98 P 689, 
16 AnnCas 229. 

Va.—Pettyjohn v. Basham, 126 Va. 
72, 78, 100 SEH 813. 

“Generally, the owner or occupant 
of the soil does not owe to a tres- 
passer the duty of prevision, prepa- 
ration or lookout.” Pettyjohn v. 
Basham, supra. 

24. Thomas v. Chicago, ete., R. 
Co., 98 Iowa 248, 61 NW 967; Petrow- 
ski Vv. Philadelphia, ete., RR: Co:, 263 
Pa. 531, 107 A 381. 

25. Preston v. Austin, 206 Mich. 
194, 172 NW 3877. 

26. See Railroads [33 Cyc ee 

27. Hannan vy. Ehrlich, 102 
St. 176, 1381 NE 504; Wheeling, Bic 
R. Co. v. Harvey, 17 Oh. St. 235, 83 
NE 66, 122 AmSR 503, 19 LRANS 


There is no duty 


NEGLIGENCE 


There be- 


[§ 145] 


[45 C.J3.] 749 


toward a trespasser to warn him of hidden dan- 
gers*” or dangers which he might fail to perceive 
and avoid if unwarned,”® unless such trespasser is 
discovered in a position of peril.?° 

[§ 144] 12. Ejection of Trespasser. 
legal right to eject or expel trespassers from his 
premises,°° and in the absence of any willful or 
wanton conduct on his part he is-not liable for an 
injury sustained by the trespasser as a result of 
being driven from the premises.*+ 
owner or person in charge points out a way for 
a trespasser to leave the premises, he is liable for 
injuries received by the trespasser as a result of 
the way so pointed out being unsafe or containing 
hidden dangers.*®? 
13. Discovered Peril of Trespasser. 
Where a trespasser is actually discovered in a po- 
sition or situation of peril,?* there is a duty to 


One has a 


But where the 


exercise ordinary care to avoid injuring him,** which 


1136, 11 AnnCas 981; Bustillos v. 
Southwestern Portland Cement Co., 
(Tex. Commn. A.) 211 SW 929 [rev 
ey A.) 169 SW 638]; Great Cent. 
oe Co. v. Bates, [1931] oo Kit Be 


28, Weitzmann Vi A> ay. “Barber 
Asphalt Co., 190 N. Y. 452, 83° NE 
477, 123 AmSR 560. 


29. Central Georgia Power Co. v. 
paker, 20 Ga. A. 645, 647, 93 SE 


“Until the peril arises, and until 
the defendant knows of the peril to 
the trespasser, there can be no duty 
to warn the trespasser.” Central 
Georgia Power Co. v. Walker, supra. 

Discovered peril of trespasser gen- 
erally see infra § 145. 

30. Miller v. Oscar Schmidt, Inc., 
100 N. J. L. 324, 126 A 309. 

Ejection of trespasser as defense 
to action for assault and battery see 
Assault and Battery §§ 27-29. 

31. Miller v. Oscar Schmidt, Ince., 
100 N. J. L. 324, 126 A 309. 

[a] Where a trespassing boy ran 
out into the street on being chased 
from defendant’s lumber pile by de- 
fendant’s employee, and was struck 
and killed by a street car, defendant 
was not liable, the employee having 
acted without willfulness or malice. 
Miller vy. Oscar Schmidt, Inc., 100 N. 
J. L. 324, 126 A 309. 

82. Skladzien v. W. M. Sutherland 
ee ete., Co., 101. Conn. 340, 125 A 
614. 

33. Arkansas, etc., R. Co. v. Sain, 
90 Ark, 278, 119 SW 659, 22 LRANS 
910; Seaboard Air-Line R. Co. v. 
Chapman, 4 Ga, A. 706, 62 SEH 488; 
Lunsford v. Colonial Coal, etc., Co., 
115 Va. 346, 348, 79 SE 348. 

“There must be such notice of the 
trespasser’s danger as would put a 
prudent man on the alert before the 
duty of protection arises.” Lunsford 
v. Colonial Coal, etc., Co., supra. 

[a] Actual knowledge necessary. 
—(1) “It is seldom that constructive 
knowledge of a trespasser’s presence 
is sufficient to raise a duty toward 
him. Generally actual knowledge is 
required.” Seaboard Air-Line R. Co. 
v. Chapman, 4 Ga, A. 706, 7138, 62 SH 
488. (2) “It is not enough that his 
peril might have been discovered by 
the exercise of ordinary care; he 
must show that they actually discov- 
ered his peril in time to have avoided 
the injury.’ Arkansas, etc., R. Co. v. 
Sain, 90 Ark. 278, 2838, 119 SW 659, 
22 LRANS 910. But see cases infra 
note 36. 

34. Ala.—Golson v. W. F. Coving- 
ton Mfg. Co., 205 Ala. 226, 87 S 439; 
Anniston Hlectric, etc., Co. v. Rosen, 
159 Ala. 195, 48 S 798, 183 AmSR 
32. 

Conn.—Bunnell v. Waterbury Hos- 
pital, 103 Conh. 520, 1381 A _ 501; 
Skladzien v. W. M. Sutherland Bldg., 
etc., Co., 101 Conn. 340, 125 A 614; 


duty may be breached either by active conduet or 


Salemme v. Mulloy, 99 Conn. 474, 
121 A 870; Kalmich v. White, 95 
Conn. 568, 571, 111 A 845 [eit Cyc]. 

Ga.—Rome Furnace ‘Co. v. Patter- 
son, 120 Ga. 521, 48 SE 166; Burden 
v. McMillan, 35 Ga. A. 639, 134 SE 
189; Petree v. Davison-Paxon-Stokes 
Co., 30 Ga. A. 490, 118 SEH 697; Louis- 
ville, etc., R. Co. v. Plunkett, 6 Ga. A. 
684, 65 SE 695; Harden v. Georgia. 
R. Co., 3 Ga. A. 344, 59 SE 1122. 

Ill.—Bremer v. Lake Erie, etc., R. 
Co., 318 Ill. 11, 148 NE 862, 41 ALR 
1345. 

Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NB 
303; Ferguson v. Cleveland, “ete RR. 
Co., 70 Ind. A. 548, 122 NE 14, 123 NE 
177, 178 [eit ‘Cy ey; Cleveland; ete Rt 
Co. v. Means, 59 Ind. A. 383, 104 NE 
785, 108 NE 375. 

Iowa.—Davis v. Malvern Light, 
ete., Co., 186 Iowa 884, 173 NW 262; 
Wilmes v. Chicago Great Western 
R. Co., 175 Towa 101, 156 NW 877, 
LRAI1917F 1024. . 

Ky.—Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Gates vy. 
Chesapeake, etc., R. Co., 185 Ky. 24, 
213 SW 564, 5 ALR 507; Davis v. 
Ohio Valley Banking, etc., Co., 127 
Ky. 800, 106 SW 843,.32 KyL 627, 
15 LRANS 402. 

Md.—Rosenkovitz v. United R., 
etc., Co., 108 Md. 306, 70 A 108. 

Mich.—Schmidt v. Michigan Coal, 
etce., Co., 159 Mich. 308, 312, 123 NW 
1122 [cit Cyc]; Herrick v. Wixom, 
121. Mich. 384, 80 NW 117, 81 NW 
333. 

Minn.—Gill v. Minneapolis, 
Hlectric, Tract. .Co., 129 Minn. 
151 NW 896; Ellington v. Great 
Northern R. Co., 96 Minn. 176, 104 
NW 827. 

Mo.—Hall v. Missouri Pac. R. Co., 
219 Mo. 558, 118 SW 56. 

Mont.—Jonosky v. Northern 
Rao, 5%. Mont. 63,187 P1014: 

Nev.—Crosman vy. Southern Pace. 


etc, 
142, 


Pac. 


R. eee 44 Nev. 286, 194 P 839. 
Hi.—Castonguay v. Acme Knit- 
Ries Mach.,.-ete,, /Coy. 136) AL 702" 


Hobbs y. George W. Blanchard, etc., 
C4 Ns, Eh EUG, Cb) pAy 8 Slee 


N. C.—Norwood v. Rates etc, R. 
Co., 111 N.C. 236, 16 SH 4 

N. D.—Bostwick v. Minneapolis, 

Ri, Co., 2 N.. Dy 440) abies NW: 
781. 


Okl.—Gypsy Oil Co. v. Ginn, 88 Okl. 
99, 212 P 314; Texas, etc., R. Co. v. 
McCarroll, 80 Okl. 282, 195 P 139. 

Pa.—Hojecki v. Philadelphia, etc., 
R. Co., 283 Pa. 444, 129 A 327; Petrow- 
ski v. Philadelphia, ete, R. Co., 263 
Pa. 531, 107 A 381. 

S. C.—Kershaw Motor Co. v. South- 
ern R. Co., 186 S. C. 377, 1384 SH 377, 
47 ALR 858. ; 

Utah.—Gesas v. Oregon Short Line 
R.. Co., 33. Utah 156,93 P 274,13 
LRANS 1074. 
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by omission to act.?5 


gerous one.*? 


_ Va.—Chesapeake, etc, R. Co. vy. 
Farrow, 106 Va. 137, 55 SE 569, 10 
AnnCas 12. r 

“The duty to avoid injurying one 
whose presence and peril are known 
is so imperative that it must apply 
to trespassers; and in the perform- 
ance of so elemental a duty it is hard 
to draw any distinctions between the 
degree of care which ought to be 
exercised toward. trespassers and 
that which is owing to other per- 
sons.” Kalmich v. White, 95 Conn. 
568, 572, 111 A 845. 

[a] “A trespasser is not an out- 
law, nor are persons upon whose 
premises he intrudes at liberty to 
kill or cripple him at pleasure. The 
same care must be taken to avoid 
injury to him after his peril is dis- 
covered as is exercised towards other 


persons,” Davis vy. Ohio Valley Bank- 
ing, etc., Co., 127 Ky. 800, 808, 106 
res 848, 32 KyL 627, 15 LRANS 
402. 

[b] “Trespassers, particularly 
mere technical trespassers, have 


some rights that must be respected. 
That they are trespassers does not 
constitute them outlaws, and if seen, 
and their peril known, they may not 
ruthlessly be run down and killed 
where ordinary care—such care .as 
any prudent man would exercise un- 
der the circumstances—would avoid 
such _ result. The contrary rule 
wounds every humane feeling in 
man’s nature; it is opposed to the 
great golden rule and cannot be sanc- 
tioned by reason. We do not think 
it is, or ever was, the law.’ Bost- 
wick v. Minneapolis, etc., R. Co., 2 
N. D. 440, 450, 51 NW 781. 

[c] Recklessness is not necessary 
to impose liability under such circum- 
stances. Petrowski v. Philadelphia, 
ete., R. Co., 268 Pa. 531, 107 A 381, 

{d] Exploding firecracker. — The 
mere fact that plaintiff was a tres- 
passer in defendant’s circus tent will 
not prevent his recovery for an in- 
jury by reason of defendant’s negli- 
gence in exploding a giant fire- 
cracker, a part of which struck plain- 
tiff’s eye, when it was done after de- 
fendant knew of plaintiff's presence 
in the tent. ' Herrick v. Wixom, 121 
Mich. 384, 80 NW 117, 81 NW 3338. 

35. Castonguay v. Acme Knitting 
Mach.,. etc., Co., (N. H.) 186 A 702. 

Omission cr commission as action- 
able negligence generally see supra 


1b. 
: 36. Skladzien v. W. M. Sutherland 
Bldg., ete., Co., 102, Conn. .340, 125 
A 614; Schmidt v. Michigan Coal, 


etc., Co., 159 Mich. 308, 312, 1283 NW 
1122 [cit Cyc];, Davis v. Boston, ete., 
BRC: } TO ING EL. 5195 822, 880A Os 
O’Leary y. Brooks Hl. Cé., 7 N.,.D. 


The same rule is sometimes 
said to apply where the person sought to be charged 
should, in the exercise of ordinary care, have known 
of the presence of the trespasser,®® at least where 
the business carried on on the premises is a dan- 
The duty in this respect is sometimes 
expressed to be merely a duty to use ordinary care 
not to injure the trespasser by one’s own affirma- 
tive acts®’ or active negligence,®® and liability is 
predicated upon the fact that the owner or occu- 
pant, being present, could have prevented the injury 
after discovery of the danger.*° Failure to exercise 
ordinary care under such circumstances is some- 
times regarded as willful or wanton conduct.*? 
other expression of the rule is that the owner or 
occupant of premises owes no duty to a trespasser 
thereon except to refrain from willfully, wantonly, 
or intentionally injuring him after discovery of his 
presence*? and knowledge of his peril.** 

[§ 146] 14. Reliance on Care of Trespasser.*+ 
One who observes a trespasser in a place of safety 


NEGLIGENCE 


trespassers.*9 


An- 
tion,>+ although 


trespass.°? 


eral. 


554, 75 NW 919, 41 LRA 677. But see 
cases supra note 33. 

“If a trespasser is injured by a 
landowner’s failure to use ordinary 
care to discover his presence when 
circumstances exist which should 
have put him on inquiry, the tres- 
passer may recover, provided he was 
using ordinary care to prevent being 
injured; for although his wrongful 
entry exposes him to the risk of in- 
jury, it is no part of the legal cause 


thereof.” Davis v. Boston, etc., 
Co., supra: . 
[a] The owner of land is in fault 


‘if he fails to use due care to dis- 
cover the trespasser’s presence when 
circumstances exist which would put 
a man of average prudence upon in- 
quiry.”’ Davis v. Boston, ete., R. Co., 
70 N. H. 519, 520,49 A 108. 

87. Ft. Worth, etc., R. Co. v. Cush- 


man, 51 Tex. Civ. A.’ 308, 113 ‘SW 
38. Preston v. Austin, 206 Mich. 


194, 172 NW 377. 

39. Schmidt v. Michigan Coal, etc., 
Co., 159 Mich, 308, 312, 128 NW 1122 
[cit Cyc]; Union News Co. v. Free- 
born, 111 Oh. St. 105, 144 NE 595; 
Zartner v. George, 156 Wis. 131, 145 
NW 971, 52 LRANS 129. 

40. Kershaw Motor Co. v. South- 
ern R.Co., 136 S. C. 377, 1384 SEH 377, 
47 ALR 858. 

41. Burden v. McMillan, 35 Ga. A. 
639, 134 SE 189; Petree v. Davison- 
Paxon-Stokes Co., 30 Ga. A. 490, 118 
SE 697; Louisville, ete. R. Co. v. 
Plunkett, 6 Ga. A. 684, 65 SE 695; 
Davis v. Boston, etc., R. Co., 70 N. H. 
519, 49 A 108; Petrowski v. Philadel- 
peiea ete, R. Co.,.263 Pa, 5381, 207 A 

{a] An injury to a trespasser is 
intentional within the rule imposing 
liability for intentional injuries if 
the landowner knew of the trespass- 
er’s presence in time to prevent the 
accident by the exercise of ordinary 
eare. Davis v. Boston, ete., Co}; 
70 N, H. 519, 49 A 108. 

[b] Infant trespasser.—‘‘ Where 
one, knowing that a child of tender 
years is trespassing upon a vehicle 
under his care, negligently acts in 
such a manner as to injure the tres- 
passer, the conduct of the transgres- 
sor is viewed in law as ‘intentional,’ 
or wilful, and ‘wanton.’’’ Petrowski 
v. Philadelphia, etc., R. Co., 263 Pa. 
5381, 107 A 381, 

‘'Willfulness or wantonness gener- 
ally see supra §§ 37-49. 

42. Cleveland, ete., Cen Ne 
Means, 59 ‘Ind, A. 3838, 1 NE. 785, 
108 NE 875; Grandfield v. Hammonds, 
100 Okl. 75, 227 P 140. 

43. Central Georgia Power Co, vy. 
Walker, 20 Ga. A. 645, 93 SH 306. 


R. 
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[§§ 145-148 


is entitled to assume that he will remain in a safe 
place,*® and is not required to anticipate that such 
trespasser will negligently go into danger,*® even 
though there are on the premises conditions or appli- 
ances which may involve danger of injury.*? 

[§ 147] 15. Habitual Trespasses. 
passes on property are habitual and known to the 
owner, so as to impose upon him the duty to antici- 
pate the presence of trespassers,*® the owner is 
bound to use reasonable care to prevent injury to 
It is considered, however, that this 
duty is limited to refraining from acts which may 
reasonably be expected to cause injury®® and does 
not extend to keeping the property in a safe condi- 


Where: tres- 


there may be such an obligation 


with respect to conditions or appliances dangerous 
and attractive to children who are thereby led to 


[§ 148] 16. Willful or Wanton Injury—a. In Gen- 
There may be liability for injury to a tres- 
passer resulting from dangerous artificial conditions 


44. Reliance on care of others gen- 
erally see supra § 86. 

45. Gypsy Oil Co. v. Ginn, 115 Okl. 
16,2241 P 794; St. ‘Louis, ete.5 "R.» Coe: 
v. Gibson, 48 Okl. 553, 150 P 465. 

46. Gypsy Oil Co. v. Ginn, 
Okl. 76, 241 P 794; St. Louis, etc., 
tego, v. Gibson, 48 Okl. 553, 150 P 

65. 
47. Gypsy Oil Co. v. Ginn, 115 Okl. 
Bviga: 


[a] Drilling machine.—Where the 
employees of the premises in charge 
of the operation of a drilling ma- 
chine observe a trespasser standing 
to one side of the machine, in a place 
of safety, they are not negligent in 
assuming that such trespasser will 
remain in that place of safety and 
not heedlessly assume a perilous po- 
sition near such machine, and, if he 
does so and it is impossible to stop 
the machine in time to avoid killing 
him, the owner of the premises can- 
not be held liable for his death. 


Gypsy Oil Co. v. Ginn, 115 Okl. 76, 
241 P 794. 

48. See supra § 140. 

49. Ellis v. Ashton, ete., Power 


Co., 41 Ida. 106, 238 P 517; Ann Ar- 
bor R. Co. v. Kinz, 22 Oh. Cir. Ct. 227, 


12 Oh. Cir. Dec. 379; Pettyjohn v. 
epee en 126 9 Vias SIZ 78S LOOSE 


“Tf, however, the trespass is of 
such nature and so frequent as to 
charge the occupant with notice 
thereof, and of the danger likely to 
ensue to the trespasser, then the 
owner is chargeable with the duty of 
lookout for such _ trespasser, with 
such equipment and appliances as he 
is then using in the ordinary con- 
duct of his business, but he does not 
owe him the duty of prevision or 


preparation.” Pettyjohn v. Basham, 
supra. 
[a] Embankment.—Where a rail- 


road company, in removing earth 
from its grounds, left on ‘one side 
of the excavation a steep! embank-— 
ment, the face of which was con- 
cave and overhanging the excavation, 
creating a place where, to the knowl-— 
edge of the railway company, chil- 
dren were allowed for more than a 
year to play, such railroad company 
was liable for injuries caused by the 
falling of the bank, whether the per- 
sons injured were regarded as tres- 
passers or licensees. Ann Arbor R. 
Co. v. Kinz,.22 Oh, Cir, Ct. 227; 12 Oh, 
Cir..Dec. 879. 

50. Cox v. Alabama Water Co., 216 
Ala, 36,°112°S 362. 

51. Cox v, Alabama Water Co.,. 
supra. 

Injuries due to. condition of prop-. 
erty generally see supra § 134, 

52. See infra §§ 155-188, | 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 148-149] 


of the premises®* or the act of the owner or person 
in charge thereof®* where such injury was_ will- 
fully,®> wantonly,®® maliciously,®” or intentionally®* — 
inflicted, or where the person sought to be charged 
has been guilty of negligence so gross as to war- 
rant an inference of a disregard of consequences 
or willingness to inflict the injury.® 
sion as well as of commission may suffice to show 
that reckless disregard of the lives or safety of | 


others which will impose liability 


trespasser on the ground that it was wanton. It 


53. Shawnee yv..Cheek, 41 Okl. 227, 
137 P 724, 51 LRANS 672, AnnCas 
1915C 290. i 

54 Cleveland, etc., R. Co. v. Tartt, 
64 Fed. 823, 826, 12 CCA 625; Hector 
Min. Co. v. Robertson, 22 Colo. 491, 
45 P 406; Zink v. Foss, 221 Mass. 73, 
108 NE 906., . 

“A trespasser is not necessarily an 
outlaw, whose life may be willfully 
destroyed.’ Cleveland, etc., R. Co, v. 
Tartt, supra. 

55. U. S.—Riedel v. West Jersey, 
ete., R. Co., 177 Fed. 374, 101 CCA 
428, 28 LRANS 98, 21 AnnCas 746 [aff 
170 Fed. 816]. 

Ala.—Southern R. Co, v. Benefield, 
172 Ala. 588, 55 S 252, 35 LRANS 
420; Alabama Great Southern R. Co. 
v. Guest, 144 Ala. 373, 39 S 654; Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 114 Ala. 587, 22 S 169. 

Colo.—Hector Min. Co. v. Robert- 
son, 22 Colo. 491, 45 P 406. - 


Conn.—Bunnell vy. Waterbury Hos-' 


pital, 103 Conn. 520, 131 A 501; Whit- 

ney y. New York, ete., R. Co., 87 Conn. 

623, 89 A 269, 
Ga.—Petree  v. 


Ill.— Illinois Cent. R. Co. v. Leiner, 
202-Ill. 624, 67 NE 398, 95 AmSR 266. 

Ind.—Cleveland, etc., R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 


Ky.—Sage v. Creech Coal Co., 194 


Ky. 415, 240 SW 42. 
Mass.—O’Leary v. Fash, 245 Mass. 
123, 140 NE 282. j 
Minn.—Depue v. Flatau, 100 Minn. 
299, 111 NW 1, 8 LRANS 485. 
Miss.—Ingram-Day Lumber Co, v. 
Harvey, 98 Miss. 11, 53 S 347. 
Mo.—Butler v. Chicago, etc., R. Co., 
155 Mo. A. 287, 136 SW 729. 
Mont.—Jonosky v. Northern Pac. 
R. Co., 57 Mont. 63, 187 P 1014;. Fus- 
selman vy. Yellowstone Valley Land, 
ete., Co., 53 Mont. 254, 163 F 473, Ann 
Cas1918B 420. ‘ 
N. Y.—Carroll v. State, 73 Misc. 
516, 133. NYS 274 [rev on_ other 
grounds 153 App, Div. 514, 138 NYS 
442]. 


N.. C:—Brigman v. Fiske-Carter 
Constr. Co., 192 N. C. 791, 136 SE 125, 
49 ALR 773. 

Okl.—Texas, etc., R. Co. v. McCar- 
roll, 80 Okl. 282, 195 P 139. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A_ 659; 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]; Philadelphia, etc., R. Co. v. 
Spearen, 47 Pa. 300, 86 AmD 544. 

“Tt is well settled that a tres- 
passer can recover compensation for 
injuries inflicted upon him by the 
active, wilful and reckless _miscon- 
duct of the owner.” Zink v. Foss, 221 
Mass. 73, 74, 108 NE 906. 

[a] Setting on dog to bite tres- 

asser.—Zink v. Foss, 221 Mass, 73, 


BE. 906. 
em U. S:—Riedel v. West Jersey, 
etc., R. Co., 177 Fed. 374, 101 CCA 


428, 28 LRANS 98, 21 AnnCas 746 [aff 
Fed. 816]. 
Pie Meighan R. Co. v. Benefield, 
172 Ala. 588, 55 S 252, 35 LRANS 
420; Alabama Great Southern R. Co. 
v. Guest, 144 Ala. 373, 39 S 654; Ala- 
bama Great Southern R. Co. v. Bur- 
gess, 114 Ala. 487, 22 S 169. 
Colo.—Hector Min. Co. v. Robert- 
son, 22 Colo. 491, 45 P 406. 
Conn.—Bunnell v. Waterbury Hos- 
pital, 103 Conn. 520, 131 A 501. 


9 Acts of omis- 


Davidson-Paxon-. 
Stokes Co., 30 Ga. A. 490, 118 SE 697... 


NEGLIGENCE 


for injury to a 


Ga.—Petree v. Davidson-Paxon- 
Stokes Co., 30 Ga. A, 490, 118 SE 697. 

Ida.—Ellis y. Ashton, ete., Power 
Co., 41 Ida. 106,238 P 517. ; 

I1].—TIllinois Cent, R. Co. v. Leiner, 
202 Ill. 624, 67 NE 398, 95 AmSR 
266; Montague v. Chicago Cons. 
Rraev.-Co:,)A OGD, As 288; 

Ky.—Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

Me.—Nelson v. Burnham, ete., Co., 
114 Me. 213, 95 A 1029. 

Mass.—O’Leary v. Fash, 245 Mass. 
123, 140 NE 282. 

Minn.—Depue v. Flatau, 100 Minn. 
299, 111 NW 1, 8 LRANS 485. 

Miss.—Ingram-Day Lumber Co. v. 
Harvey, 98 Miss. 11, 53 S 347. 

Mont.—Jonosky v. Northern Pac. R. 
Co., 57 Mont. 63, 187 P 1014; Fussel- 
man v. Yellowstone Valley Land, etc., 


| Co., 53 Mont. 254, 168 P 478, AnnCas 


1918B 420. 

N. Y.—Magar v, Hammond, 54 App. 
Div. 532, 67 NYS 63 [rev on other 
grounds 171 N. Y. 377, 64 NE 150]; 
Jaffy v. New York Cent., etc., R. Co., 
118 Misc. 147, 192 NYS 852. 

N. C.—Brigman vy. Fiske-Carter 
Constr. Co., 192 N. C. 791, 186 SH 125, 
49 ALR 773. 

Okl.—Texas, etc., R. Co. v. McCar- 
roll, 80 Okl, 282, 195 P 139; Midland 
Valley R. Co. v. Littlejohn, 44 Okl. 8, 
148: Tea ls 

Pa.—MeGinnis v. Peoples, 249 Pa. 
335, 94 A 925; Walsh v. Pittsburg R. 
Co., 221 Pa. 468, 70 A 826, 32 LRANS 
559; Philadelphia, eétc.,, R. Co. wv. 
Spearen, 47 Pa. 300, 86 AmD 544. 

S.. C.—Kershaw Motor. Co. Vv. 
Southern R. Co., 136-S..C. 377, 134 
SE 377, 47 ALR 858. 

57. Hector Min. Co. v. Robertson, 

22 Colo, 491, 45 P 406; Hoberg v. 
Collins, 80 N. J. L. 425, 78 A 166, 31 
LRANS 1064. 
Ala.—Southern R. Co. v. Bene- 
172, Ala; "588, 5557S)» 2526/35 
LRANS 420; Alabama Great Southern 
Be | OO y. Guest, 144 Ala. 373, 39 S 
654. 

Ind.—Cleveland, ete, R. Co. vy. 
Means, 59 Ind, A, 383, 104 NE 785, 
108 NE 375. 

N. H.—Burrill v. Alexander, 75 N. 
H. 554, 78 A 618; Hobbs v. George W. 
Blanchard, ete., Co., 75. N. H. 73, 70 
A 1082, 18 LRANS 9389; Davis v. 
Boston, etc., R. Co., 70 N. H. 519, 49 
A 108. 

N. J.—Hoberg v. Collins, 80 N. J. 
L. 425, 78 A 166, 31 LRANS 1064. 

N. Y.—Jaffy Vv. New York Cent., 
ote R. Co., 118 Misc, 147, 192 NYS 
852. 
Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 

Pa.—McGinnis. v. Peoples, 249 Pa. 
335, 94 A 925; Walsh v. Pittsburg R. 
Co., 221 Pa. 463, 70 A 826, 32 LRANS 


Rico.—Morales_ v, 
Machete, 9 Porto Rico 117. 

Tex.—San Antonio, ete., R. Co. v. 
Morgan, 92 Tex. 98, 46 SW 28; Dob- 
bins v. Missouri, etc., R. Co., 91 Tex. 
eo 41 SW 62, 66 AmSR 856, 38 LRA 

59. Conn.—Birge- v. 19 
Conn; 507, 50 AmD 261. 

Ill.— Chicago Terminal Transfer R. 
Co. v. Gruss, 200 Ill. 195, 65 NE 693; 
Chicago Terminal Transfer R. Co. v. 
Kotoski, 199 Ill. 383, 65 NE 350. 

Ind.—Lafayette, ete. R. Co. Vv. 
Adams, 26 Ind. 76. 

Miss.—Ingram-Day Lumber Co, v. 


Central 


Gardner, 
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has been considered that the fact that the person 
sought to be charged might reasonably have antici- 
pated a possible injury to a trespasser as a result 
of his acts is not a proper matter for consideration 
in determining the question of willfulness.%! 
[§ 149] b. Spring. Guns, Traps, and Pitfalls. 
owner or person in charge of premises is guilty of 
wrongful conduct where he places or maintains 
thereon anything which is designed to injure per- 
sons who may enter on the premises,®?. and hence 
is liable to a trespasser who is injured by a con- 


The 


Harvey, 98 Miss. 11, 53 S 347, 

N. Y.—Magar v. Hammond, 54 App. 
Div. 532, 67 NYS 63 [rev on other 
grounds 171_N. .Y. 377, 64 NE 150]. 

W. Va.—Simmons v. Chesapeake, 
tes) RCo.) 397) Wiig Vii, OMS Oe iB: 
503; Uthermohlen v. Bogg’s Run Co., 
50 W. Va. 457, 40 SE 41U, 88 AmSR 
884, 55 LRA 911; Ritz. v. Wheeling, 
carne Va. 262, 31 SH 993, 438°. LRA 

Wis.—Zartner v. George, 156 Wis. 
131,.145 NW 971, 52 LRANS 129. 

[a] Shooting to frighten tres- 
passers.—Where plaintiff, who had 
been fishing after night in the private 
pond of one of the defendants, was 
shot as he was starting away, by the 
watchman, who was in the habit of 
firing a gun after nightfall to frighten 
away trespassers, an instruction, 
that if the watchman wantonly and 
recklessly fired in the direction of 
human beings defendants were liable, 
was proper. Magar v. Hammond, 54 
App. Div. 532, 67 NYS 63 [rev on 
other grounds 171 N. Y. 377, 64 NE 


150]. 

60. Mclaughlin v. Bardsen, 50 
Mont. 177, 145 P 954; Shawnee v. 
Cheek, = 41 jOK1. (227) 13% 4 Piet24; 


51 
LRANS 672, AnnCas1915C 290. i 

“A mere omission, although super- 
ficially characterized mere 
thoughtlessness or heedlessness, but, 
in its deeper explanation, involving 
a reckless disregard for the safety 
of merely technical and reasonably 
anticipated trespassers, such as chil- 
dren of tender years, especially if 
unconscious trespassers, in respect 
to obviously and seriously dangerous 
artificial condition of premises, may 
amount to. wantonness in a Jand- 
owner; but the: attractiveness and ac- 
cessibility of the place or thingin- 
volving such danger and the proba 
bility of such trespassers, the gravity 
of the danger in such condition, the 
length of time such condition has 
existed, the smallness of cost and of 
deprivation of beneficial use involved 
in eliminating same, and the reason- 
ableness of the inference that the 
landowner, aS a person of ordinary 
sensibilities and ‘prudence,: knew or 
should have known of, and under all 
the facts and circumstances in the 
case should. have eliminated such 
danger, are proper considerations in 
determining whether there was such 
reckless disregard for the ‘safety of 
such trespassery.” Shawnee Vv. 
Cheek, supra. 

61. Hoberg v. Collins, 80'°N. J. Iu 
425, 429, 78 A 166, 31 LRANS 1064. 

“That a defendant might reason- 
ably have anticipated a possible in- 
jury to a trespasser plays no part 
in determining willfulness. There 
must be some evidence tending to 
show the maliciousness of the of- 
fender—that is, his intention to do 
an injury, else the jury are without 
authority to infer it.” Hoberg v. 
Collins,,supra, 

62. U. S.—United Zine, ete., Co. v. 
Britt, 258 U. S. 268,.42 Sct 299, 66 
L. ed. 615 [rev 264. Fed. 785]; Hrie 
RR. Cove Vie-Hilt,, 2472. S497, 38eset 
435, 62 L. ed. 1003 [rev 246 Fed. 800, 
159 CCA 102). 

Ala.—Gandy v., Copeland, 204 Ala, 
366, 86 S 3. ‘ 

Colo.—Hayko v. Colorado, ete., Coal 
ret 77 Colo, 148, 235 P 3738, 39 ALR 

Ga.—Petree 


v. Davison-Paxson- 


752 =[45 C.J.] 


cealed spring gun®* or hidden trap intentionally 
put out,®* and of which no warning or other notice 
In order to impose liability for injury 
resulting from something which may properly be 
regarded as a trap or pitfall it is not essential that 
there should be an actual intent to inflict injury,°® 
but if anything of this nature is put out or per- 
mitted under such circumstances as to indicate a 
reckless disregard of the safety of persons, although 
they may be trespassers, whose presence may rea- 


is given.® 


poores Co., 30 Ga. A. 490, 118 SE 
97 


Ill_—Northwestern El. R. Co. v. 
O’Malley, 107 Ill. A. 599. 

Ind.—Cleveland,. etc., R. Co. Vv. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 


Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903. 

N. Y.—Jaffy v. New York Cent., etc., 
R. Co., 118 Misc. 147, 192 NYS 852. 

Pa.—Hydraulic Works Co. v. Orr, 
83 Pa. 332. 

S. C.—Kershaw Motor Co. v. South- 
ern R.»Go:, 186. S. ‘C. 377,'134 SH 377, 
47 ALR 858. 

Tex.—Dobbins v. Missouri, etc., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856,38 LRA 573: 

“Such, too, is the humanity of the 
law, that one may not justifiably, or 
even excusably, place a dangerous 
pitfall, a wolf-trap, or a spring-gun, 
purposely to catch and injure even 
wilful trespassers poaching upon his 
grounds.” Hydraulic Works Co. v. 
Orr,83 Pa. 332,336. 

“Hven as to those who are inno- 


cently but technically trespassers 
upon his premises, he [the owner] 
owes the further duty to refrain 


from setting pitfalls, spring guns or 
traps, or having machines inherently 
dangerous, or vicious animals loose 
upon ihe premises, as the law values 
human life too highly to permit a 
property owner to thus endanger the 
lives of persons lawfully or acci- 
dentally upon his premises, even 
though the purpose of the owner was 
to protect his. property against tres- 
passers.” Racine v. Morris, 136 App. 
Div. 467, 470, 121 NYS 146 [aff 201 
N. Y. 240, 94 NE 864]. 

{a] Basis of liability —‘“The lia- 
bility for spring guns and mantraps 
arises from the fact that the defend- 
ant has ... expected the trespasser 
and prepared an injury that is no 
more justified than if he had held 
the gun and fired it.” United Zinc, 
ete:, Co. v. Britt, 258 U. S. 268, 275, 
42 SCt 299, 66 L. ed. 615 [rev 264 
Fed. 785]. ; 

63. U. S.—United Zinc, etc., Co. v. 
Britt, supra. 

Colo.—Hayko yv. Colorado, etc., Coal 
rik 77 Colo, 1438; 235 P 373, 39 ALR 
482. 

Iowa.—Hooker v. Miller, 
613, 18 AmR 18. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903. 

N. Y.—Larmore v. Crown Point 
Iron Co., 101 N. Y. 391, :.4 NE 752, 53 
AmR 718. 

Pa.—Hydraulic Works Co. v. Orr, 
83 Pa. 332. 

Tex.—Grant v. Hass, 81 Tex. Civ. 
A. 688, 75 SW 342. 

Eng.—Bird v. Holbrook, 4 Bing. 
628, 13 ECL 667, 130 Reprint 911, 26 
ERC 97. ‘i 

[a] Effect of statute—One who 
sets out a spring gun is not excused 
from liability for injury to a tres- 
passer by a statute providing that 
homicide for theft at night is justi- 
fiable where it’ appears that the per- 
son killed intended to commit the 
offense and that the killing took 
place while such person was commit- 
ting the offense or after he had done 
some act showing an intent to com- 
mit the offense, where the trespasser 
who was injured did not enter for 
the purpose of theft and had done 


87 Iowa 


NEGLIGENCE 


the premises.°® 


no act indicating that such was his 
purpose. Grant v. Hass, 31 Tex. Civ. 
A. 688, 696, 75. SW 342 (“the de- 
fendant may have lawfuly placed in 
position a spring gun as a protec- 
tion to his property against a thief 
in the nighttime, and if one of that 
class is shot at night, he would not 
be liable; but he could not lawfully 
employ it in firing upon a mere tres- 
passer, unless upon one whose econ- 
duct in the nighttime was of a char- 
acter to produce the reasonable be- 
lief that he was about to steal. The 
very nature of the defense, to be 
justifiable upon this last ground, calls 
for the presence of the party. in- 
flicting the injury at the time and 
place it occurred, for his state of 
mind aroused and then existing by 
the conduct of the trespasser as he 
views it, is what gives rise to the 
occasion to fire the shot, and is what 
completes the defense. ...If the 
gun was fired at a time and under 
circumstances for which the law 
would furnish no excuse or justifi- 
cation, the fact that it was prepared 
and set for a lawful purpose would 
furnish no excuse for the conse- 
quences. The intent to injure 
some one was in the contemplation 
of the defendant when he set out 
the gun. The fact that in executing 
this purpose a mistake was made and 
one of a class was injured that was 
not within his contemplation, may 
remove the act from a higher to a 
lesser degree of criminality, but will 
not excuse. If one with so little re- 
gard for human life sets out a spring 
gun with the purpose and intent to 
injure, he must accept the chances 
of its discharge at the wrong time, 
and under circumstances that may 
occasion injury to an innocent tres- 
passer. He can not be heard to say 
that that was a consequence unfore- 
seen, and therefore it was not the 
proximate result of his acts’’), 

64. U. S.—United Zinc, etc., Co. v. 
Britt, 258 U. S. 258, 42 SCt 299, 66 
L. ed. 615 [rev 264 Fed. 785]; Erie R. 
Co. v.. Hilt, 247°U. S: 97, 38 SCt 435; 
62 L. ed. 1003 [rev 246 Fed, 800, 159 
CCA 102]. 

Me.—Nelson v. Burnham, etc., Co., 
114 Me. 213, 95 A 1029. 

Mass.—Palmer v. Gordon, 173 Mass. 
410, 53 NE 909, 73 AmSR 302. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 908. 

N. Y.—Larmore vy. Crown Point 
Tron ''Co:, “101. N.Y. 391; 4 NE 52, 
54 AmR 718. 

Pa.—Hydraulic Works Co. v. Orr, 
83 Pa. 332. 

Tex.—Phelps v, Hamlett, (Civ. A.) 
207 SW 425, 426 [cit Cyc]. 

[a] Explosive bomb.—A lessee of 
an unused open air theater attrac- 
tive to children, who places a bomb 
containing explosives therein, so ar- 
ranged that it may be set off by elec- 
tric contact on opening the door, is 
liable for injuries to a trespassing 
child by explosion of the bomb, 
Phelps v. Hamlett, (Tex. Civ. A.) 207 
SW 425, 426 [cit Cyc]. 

65. See cases supra notes 63, 64. 

66. Romana v. Boston El. R. Co., 
226 Mass. 532, 116 NE 218; McLaugh- 
a v. Bardsen, 50 Mont. 177, 145 P 

67. Hayko v. Colorado, etc., Coal 
Co., 717 Colo. 143,:235 P 373, 89 ALR 
482; Romana v. Boston El. R. Co., 
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sonably be anticipated, and thus amount to wanton- 
ness, there is liability for a resulting injury. 
has been considered, however, that a property owner 
may lawfully place a spring gun in his inelosed 
premises as a means of preventing depredations 
thereon and is not liable for injuries to a tres- 
passer who, entering the premises for an unlawful 
purpose, is injured thereby,®* at least where the tres- 
passer had notice that there were spring guns on 
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It 


226 Mass. 532, 116 NE 218; McLaugh- 
tty v. Bardsen, 50 Mont. 177, 145 P 

54. 

[a] french across path.—Where a 
number of people have been in the 
habit of passing over uninclosed land 
until a well defined path or roadway 
has become plainly marked upon the 
ground, and the owner of the land 
excavates a dangerous trench into 
or across such path or roadway, and 
leaves it uncovered, unguarded, and 
unprotected for several weeks, with- 
out warning or notice of any kind or 
character and with knowledge that 
people accustomed to use the path or 
roadway might reasonably be ex- 
pected to use it under such circum- 
stances and that injury to them 
would result, there is such reckless 
disregard of the lives and safety of 
others as imposes liability for in- 
jury to one who falls into the trench 
while using the path at night. Mc- 
Laughlin v. Bardsen, 50 Mont. 177, 
145 P 954, 

68 Scheuerman v. Scharfenberg, 
163 Ala. 337, 50 S 335, 136 AmSR 74, 
24 LRANS 3869, 19 AnnCas 937; Gray 
v. Combs, 7 J. J. Marsh. (Ky.) 478, 23 
AmD 431. : 

[a] Prevention of theft from 
warehouse.—Defendant had the cus- 
tody of a warehouse containing goods 
of great value and some person was 
in the habit of entering the ware- 
house at night’ and stealing goods 
therefrom, although the warehouse 
was well secured with good doors and 
locks, Being unable to apprehend 
the thief, defendant, for the protec- 
tion of the property, set up a loaded 
gun on the inside of the warehouse 
with a string tied to the trigger so 
that a thief entering the warehouse 
would set it off. A negro slave be- 
longing to plaintiff entered the ware- 
house with the intent to steal, pushed 
against the string and caused the gun 
to go off, killing him. It was held 
that defendant was not liable to 
plaintiff for the death of the slave. 
Gray v. Combs, 7 J. J. Marsh. (Ky) 
478, 485, 23 AmD 431 (“the defence 
used by the defendant was, therefore, 
lawful, and the calamity which en- 
sued, ascribable to the slave’s own 
act. We know of no process by which 
the defendant could have obtained 
the protection of the law against an 
unknown thief. The law did not re- 
quire him to hire a guard for its pro- 
tection. Neither was he bound to 
leave it to the spoliation of noctur- 
nal depredators, The time and cir- 
cumstances constituted a case of 
necessity that legitimated the means: 
resorted to’’). 

[b] .Burglar.—The owner of a 
store is not liable in trespass to one 
who, while attempting to burglarize 
the store, is shot by means of a 
spring gun placed in the store for the 
purpose of shooting such persons. 
Scheuerman vy. Scharfenberg, 163 Ala. 
337, 50 S 335, 136 AmSR 74, 24 
LRANS 369, 19 AnnCas 937, 

6%. Tlott ‘v." Wilkes, (3° By .é&> Ald. 
304, 308, 5 ECL 181, 106 Reprint 674, 
25 HRC 85. 

“The jury have found that the 
plaintiff (before he entered the wood) 
knew that engines like that by which 
he suffered in consequence of his 
trespass were placed there; to him, 
therefore, they ceased to be latent 
engines of mischief; and the degree 
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3 [§ 150] 17. Enticement on Land. While it has 


been considered that a landowner may be liable for 
injuries to trespassers who are induced to enter on 
the land by something unusual or attractive which 
he has placed thereon,’® the use of the term ‘‘tres- 
passer’’ in such connection is not quite accurate, 
tor the basis of liability under such circumstances 
is that the placing on land of something which will 
attract persons to enter amounts to an implied invi- 
tation so that persons thus enticed on the land have 


the status of invitees.74 


[§ 151] 18. Technical Trespassers. 
considered that a trespass which is purely technical 
will not preclude recovery for an injury suffered by 
the trespasser through the negligence of the owner 
or person in charge of the premises.’? 
an unguarded excavation on private property is so 
near to a highway as to be dangerous to users of 
the highway,*? a traveler on the highway who falls 
into such excavation may recover for injuries sus- 


e 

of injury sustained cannot vary the 
case in principle. The court, there- 
fore, cannot hold that this action is 
maintainable, unless they are also 
prepared to say, that any trespasser 
who should hurt himself by coming 
in contact, in the dark, with spikes 
or broken glass stuck on a wall, 
which at that time would be invisible, 
could maintain an action against the 
owners, in a case were it appeared 
that he had had a previous oppor- 
tunity of observing in broad daylight 
that such means of mischief were 
placed upon the wall.” Tlott v. 
Wilkes, supra. 

70. Zagar v. Union Pac. R. Co., 
113, Kan... 240, 242, 214. P.107~(‘‘The 
owner of premises should not be held 
liable to trespassers unless they are 
induced to enter on the land by some- 
thing unusual and attractive placed 
thereon’’). 

Attractive nuisances see 
158-188. 

71. See infra § 156. 

72. Conn.—Daley v. Norwich, etc., 
R. Co., 26 Conn. 591, 68 AmD 413. 

Iowa.—McKiddy v. Des Moines 
Blectric Co., 202 Iowa 225, 206 NW 
SA Die Ole hay 

N. Y.—Mullaney v. Spence, 15 Abb 
PrNS 319. 

N. D.—O’Leary v. Brooks El. Co., 
7 N. D. 554, 75 NW 919, 41 LRA 677. 

Utah.—Lowe v. Salt Lake City, 13 
Utah 91, 44 P 1050, 57 AmR 708. 

Alta.—Halpin v. Grant Smith & 
Co., Ltd. 15. Alta. L. -537, 542, 63 
DomLR 381, [1920] 2 WestWkly 753 
[quot Cyc]. f 

“Under some circumstances a prop- 
erty owner may be guilty of negli- 
gence in the use of his own prem- 
isces in such a manner as to be lia- 
ble to one who is technically a tres- 
passer thereon. ‘Sic utere tuo ut 
alienum non ledas’ is an ancient 
maxim, and it has been greatly ex- 
tended in its application in more 
modern times.” McKiddy vy. Des 
Moines Electric Co., supra. 

“If a person who has been injured 
through the negligence of defend- 
ant, while committing a _ trespass, 
shows . that the trespass was 
purely technical, and only such as 
he might reasonably suppose defend- 
ant would permit without objection, 
recovery will not be prevented by 
reason of such trespass.” Lowe v. 
Salt Lake City, supra. 

[a] Springboard partly on private 
premises. — Defendant’s premises 
abutted on a navigable river, and a 
springboard had been erected, fas- 
tened’ to defendant’s land, and pro- 
jecting over the river, so that it was 
partly on defendant’s land and partly 
over the river. Plaintiff, with other 
boys, was Swimming in the river, and 
climbed on the springboard to dive 


[45 C. J.—48] 


infra §§ 


the danger.’8 


tained by such fall,’4 although the fall involved an 
entry into private property amounting to a techni- 
eal trespass."® So also, where an abutting landowner — 
obstructs the highway’® or renders it unsafe for 
travel,” he may be held liable for an injury re- 
ceived on his property by a traveler who enters 
thereon in order to pass the obstruction or avoid 
On the same principle, an owner or 
occupant of land who makes changes in his land 
so close to a public highway as to endanger a tray- 


eler who mistakes the course of the highway and, 


It has been 


Thus, where 


wire.°®° 


therefrom. As he was about to dive, 
being then on the end of the spring- 
board over the river, a cross arm 
fell from one of the defendant’s poles, 
carrying with it high-tension electric 
wires. The wires struck plaintiff, 
threw him from the shattered spring- 
board into the river, and caused his 
death. It was held that defendant 
could not escape liability on the 
ground that plaintiff was a _ tres- 
passer merely because the spring- 
board was attached to its property. 
Hynes v. New York Cent. R. Co., 231 
N. Y. 229, 235, 181 NE 898, 17 ALR 
803 (“landowners are bound to regu- 
late their conduct in contemplation 
of the presence of travelers upon the 
adjacent public ways. There are 
times when there is little trouble in 
marking off the field of exemption 
and immunity from that of liability 
and duty. Here structures and ways 
are so united and commingled, super- 
imposed upon each other, that the 
fields are brought together. In such 
circumstances, there is little help in 
pursuing general maxims to ulti- 
mate conclusions. They have been 
framed alio intuitu. They must be 
reformulated and readapted to meet 
exceptional conditions. Rules appro- 
priate to spheres which are con- 
ceived of aS separate and distinct 
cannot, both, be enforced when the 
spheres become _ concentric. There 
must then be readjustment or colli- 
sion. In one sense, and that a highly 
technical and artificial one, the diver 
at the end of the springboard is an 
intruder on the adjoining lands. In 
another sense, and one that realists 
will accept more readily, he is still 
on public waters in the exercise of 
public rights. The law must say 
whether it will subject him to the 
rule of the one field or of the other, 
of this sphere or of that. We think 
that considerations of analogy, of 
convenience, of policy, and of justice, 
exclude him from the field of the 
immunity and exemp- 
in the field of 


defendant’s 
tion, and place him 
liability and duty’’). 

73. Duty to persons on adjacent 
highways generally see infra § 251. 

74. See infra § 285. 

75. Sanders v. Reister, 1 Dak. 151, 
46 NW 680; Carroll v. State, 73 Misc. 
516, 520, 188 NYS 274 [rev on other 
grounds 153 App. Div. 514, 138 NYS 
442]; Hadley v. Taylor, L. R. 1 C. P. 
53; Barnes v. Ward, 9 C. B. 392, 67 
ECL 392, 137 Reprint 945, 2 C. & K. 
661, 61 ECL 661; Hardcastle v. South 
Yorkshire R., etc., Co.,. 4 H. & N. 67, 
157 Reprint 761. 

“In the cases where persons have 
fallen from highways into adjoining 
excavations upon private property, 
there may be a trespass, technically; 
but the law makes a distinction in 


without fault on his part, inadvertently strays from 
the highway and into danger, is liable for a result-' 
ing injury to the traveler.”® 
that, where a telephone company permits a broken 
charged wire to hang near to the highway for sev- 
eral days, it may be held liable for injury to a child 
who reaches through the fence and touches the 


It has also been held 


[§ 152] 19. Infant Trespassers—a. In General. 


those cases because the trespass was 
involuntary. Thus the owner of the 
premises is liable who has made an 
excavation so close to the highway 
that a person upon the highway has 
fallen into the excavation by slipping 
or stumbling or by reason of being 
affected with sudden dizziness.” Car- 
roll vy. State, supra. 

[a] “The test ‘of liability is 
whether the excavation adjoins the 
highway or is in such close proxim- 
ity thereto that a person while on 
the highway slipping, or stumbling, 
or making ‘a misstep falls into the 
excavation, but that such liability 
does not exist where the traveler 
deviates from the highway for ever 
so short a distance and becomes a 
trespasser before he falls. There are 
some dicta which seem to indicate a 
greater liability, but I am not aware 
that a property owner has ever been 
held liable except as above indicated.” 


‘Collins v. Decker, 120 App. Div. 645, 


649, 105 NYS 357. 

76. Balsewicz v. Chicago, ete., R. 
Co., 144 Ill. A. 219 [app as to this 
point but rev on other grounds 240 
Ill. 238, 88 NE 734, and foll Chicago 
Junction R. Co. v. McGrath, 107 Ill. 
A, 100 (aff 208 Ill. 511, 68 NE 69)]; 
Vale v. Bliss, 50 Barb. (N. Y.) 358. 

[a] Where a railroad company ob- 
structs a street crossing with its 
cars, one who steps off the crossing 
and goes onto the right of way in 
order to pass around the cars is nota 
trespasser in such sense that he can- 
not recover for injury inflicted 
through negligence but without will- 
fulness or wantonness. Balsewicz v. 
Chicago, etc., R. Co., 144 Ill. A. 219 
[aff as to this point but rev on other 
grounds 240 Ill. 238, 88 NE 734, and 
foll Chicago Junction R. Co. v. Mc- 
Grath, 107 Ill. A. 100 (aff 203 Ill. 511, 
68 NE 69)], 

77. Sedita v. Steinberg, 105 Conn. 
1, 1384 A 2438, 49 ALR 154; Ruoco v. 
United Adv. Corp., 98 Conn, 241, 119 
A 48, 30 ALR 1237. 

78. See cases supra notes 76, 77. 

79. Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 9038; Jaffy v. New 
York Cent., etc., R. Co., 118 Misc. 147, 
149, 192 NYS 852. 

“There is a rule of liability where 
there is a change in the conditions 
of the land adjacent to a public high- 
way so as to endanger the safety of 
travelers, who might without fault on 
their part, accidentally stray from 
the highway.” Jaffy v. New York 
Cent., etc., R. Co., supra. 

80. Lynchburg Tel. Co. y. Booker, 
103 Va. 594, 608, 50 SE 148 (‘in legal 
contemplation it may be that any 
unauthorized entry upon the premises 
of another whose title extends to the 
center of the earth, downward, and 
without limit upward, by putting 
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An infant may be a trespasser®! and subject to the 
consequences of his trespass,°? although he is of 
tender years®* and too young to be chargeable with 
contributory negligence,*+ and even though in com- 


one’s hand through or over a boun- 
dary fence, is a trespass. It would, 
however, certainly seem that the 
trespass had reached its vanishing 
point when such a trespass was com- 
mitted by a child eight years of 
age’’). 

81. U. S.—Heller v. New York, 
. Re (Coy, 265 Feds 192, 177 ALR 
; McCarthy v. New York, etc. R. 
Co., 240 Fed. 602, 153 CCA 406. 

Ala.—Golson v. W. F. Covington 
Mfg. Co., 205 Ala. 226, 87 S 439. 

Fla.—Stark v. Holtzclaw, 90 Fla. 
207, 105 S 380, 41 ALR 13823. ‘ 

Iowa.—Brown v. Rockwell City 
Canning Co., 132 Iowa 631, 110 NW 
12; Thomas v. Chicago, etc., R. Co., 
93 Iowa 248, 61 NW 967. ; 

Mich.—Ryan v. Towar, 128 Mich. 
463, 87 NW 644, 92 AmSR 481,° 55 
LRA 310. 

N, H.—Devost y. Twin State Gas, 
erence... 19 Ne By 411: 109° A839; 

N. J—Friedman y. Snare, etc., Co., 
71 N. J. L. 605, 61 A 401, 108 AmSR 


764, 70 LRA 147, 2 AnnCas 497. 
N. Y.—Newdoll v. Young, 80 Hun 
30 NYS 84. 


364, 

N. C.—Briscoe y. Henderson Light- 
ing, etc., Co., 148 N. C. 396, 62 SH 
600, 19 LRANS 1116. 

Pa.—Hojecki v. Philadelphia, etc., 
R. Co., 283. Pa. 444, 129 A'327; Rod- 
gers v. Lees, 140 Pa. 475, 21 A 399, 
23 AmSR 250, 12 LRA 216; Wind v. 
Steiert, 71 Pa. Super. 194; Feehan v. 
Dobson, 10 Pa. Super. 6, 44 WklyNC 
65; Keegan v. Luzerne, 8 Kulp 160. 

“An infant who enters upon prem- 
ises, having no legal right to do so, 
either by permission, invitation or 
license or relation to the premises or 
its owner, is as essentially a tres- 
passer as an adult.” Briscoe y. Hen- 
derson Lighting, etc., Co., 148 N. C. 
396, 411, 62 SE 600, 19 LRANS 1116 
[quot Stark vy. Holtzclaw, 90 Fla. 
207, 105 S 330, 332, 41 ALR 1323]. 

{a] “There is no more lawless 
class than children, and none more 
annoyingly resent an attempt to pre- 
vent their trespasses. The average 
citizen has learned that the surest 
way to be overrun by children is to 
give them to understand that their 
presence is distasteful. The conse- 
quence is that they roam at will over 
private premises, and, as a rule, this 
is tolerated so long as no damage is 
done. The remedy which the law af- 
fords for the trifling trespasses of 
children is inadequate. No one ever 
thinks of suing them, and to at- 
tempt to remove a crowd of boys 
from private premises by gently lay- 
ing on of hands, and using no more 
force than necessary to put them off, 
would be a roaring farce, with all 
honors to the juveniles. For a cor- 
poration with an empty treasury, and 
overwhelmed with debt, to be re- 
quired to be [put] to the expense of 
preventing children from going across 
its lots to school, lest ‘it be said that 
it invited and licensed them to do so, 
is 
proposition.” Ryan v. Towar, 128 
Mich. 463, 466, 87 NW 644, 92 AmSR 
481. 55. LRA 310. 

82. Ill.—Norman vy. Bartholomew, 
104 Ill. A. 667. 

Iowa.—Papich v. Chicago, etc., R. 


Col.) 183 Towa 60197167 “NW 686); 

Thomas v.. Chicago, etc., R. Co., 93 

Iowa 248, 61 NW 967. 
Ky.—Mayfield Water, etc., Co. v. 


Webb, 129 Ky. 395, 111 SW 712, 33 
KyL 909, 130 AmSR 469, 18 LRANS 
179. 

Mass.—Holbrook v. Aldrich, 168 
Mass. 15, 46 NE 115, 60 AmSR 364, 
36 LRA 493. 

N. J.—Gavin v. O’Connor, 99 N. J. 
L. 162, 122 A 842, 30 ALR 1383; 
Faggioni v. Weiss,-99 N. J. L. 157, 


to our minds an unreasonable | 
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122 A 840. 

Pa.—Rodgers v. Lees, 140 Pa. 475, 
21 A 399, 23 AmS5R 250; 12 LRA 
216; Gillespie v. McGowan, 100 Pa. 
144, 45 AmR 365 ‘[dist Hydraulic 
Works Co. v. Orr, 83 Pa. 332]; Wind 
v. Steiert, 71 Pa. Super, 194; Feehan 
v. Dobson, 10 Pa. Super. 6, 44 Wkly 
NC 65. 

83. Heller v. New York, etc., R. 
Co., 265 Fed. 192, 17 ALR 823; Mc- 
Carthy v. New York, etc., R. Co., 240 
Fed. 602, 153 CCA 406; Elie v, Lewis- 
CON; CLC Stee bial | COs yal te MeL B ago: 
A 786, LRA1916C 104; Gavin v, O’Con- 
nor, 99(Ne Ji Gs. £62) 122). Ai 842) 30 
ALR 1383; Faggioni v. Weiss, 99 N. 
J. L. 157, 122 A 840; Freidman v. 
Snare, etc., Co., 71 N. J. L. 605, 61 A 
401, 108 AmSR 764, 70 LRA 147, 2 
AnnCas 497; Hojecki y. Philadelphia, 
ete., R. Co.,°283) Pa.’ 444, 129) A 3827; 
McGinnis v. Peoples, 249 Pa. 335, 94 
A 925; Rodgers v. Lees, 140 Pa. 475, 
21 A 399, 23 AmSR 250, 12 LRA 216; 


Feehan v. Dobson, 10 Pa. Super. 6, 
44 WklyNC 65. 
84. Thomas vy. Chicago, etc., R. 


Co., 93 Iowa 248, 61 NW 967; Kucia 
vy. National Tube Co., 23 Oh. A. 453, 
155 NE 171. 

Contributory negligence of chil- 
dren see infra §§ 552-560. 

85. O’Leary v. Brooks El. Co., 7 
N. D. 554, 75 NW 919, 41 LRA 677. 
See Buch v. Amory Mfg. Co., 69 N. H. 
257, 44 A 809, 76 AmSR 1638 (set out 
infra note 87 [b]). ° 

86. See supra § 132. 

87. U. S.—Smalls v. Wells, 215 
Fed. 84, 131 CCA 392. 

Ark.—St. Louis, etc., R. Co. v, Wil- 
liams, 98 Ark. 72, 135 SW 804, 33 
LRANS 94. 

Cal.—Nicolosi v. Clark, 169 Cal. 
746, 147 P 971, LRA1915F 638; Peters 
v. Bowman, 115 Cal. 345, 47 P 1138, 
598, 56 AmSR 106. 

Conn.—Pastorello v. Stone, 89 Conn. 
286, 93 A 529; Fitzmaurice vy. Connec- 
ticut R., etc., Co., 78 Conn. 406, 62 A 
620, 112 AmSR 159, 3 LRANS 149. 

Ga.—Etheredge v. Central of Geor- 
gia R. Co., 122 Ga. 858, 50 SE 1003; 
O’Connor v. Brucker, 117 Ga. 451, 43 
SE 731. 

Ida.—Holt v. Spokane, etc., R. Co., 
4 Ida. 443, 40 P 56. 

Ill—MecDermott v. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill. A. 415]; 
Heimann y. Kinnare, 190 Tll. 156, 60 
NE 215, 883 AmSR 123, 52 LRA 652 
[rev 73 Tl]. A. 184]; Margolis v. 
Bremner Bros. Co., 218. Til! “A, 304> 
Gherra v. Central Wlinois Public 
Serv. Co., 212 Tll, A. 48; Grauslis v. 
Kellyville "Goal Coy" 127 “Tl. ‘Al Sigs 
McAllister vy. Jung, 112 Ill. A, 1388. 

Ind.—Pittsburgh, etc, R. Co. v. 
Redding, 140: Ind. 101, 39 NE 921, 34 
LRA 767; Holstine v. Director Gen. 
Pe aa ae 77 Ind. A,'582, 184 NH 


Iowa.—Blakesley v. Standard Oil 
Co., 193 Iowa 315, 187 NW 28; Papich 
v. Chicago, etc., R. Co., 183 Iowa ‘601, 
167 NW 686 [foll Miles. v. Chicago, 
ete., R. Co., 184 Iowa 461, 167 NW 
692]; Wilmes v. Chicago Great West- 
ern R. Co., 175 Towa 101, 156 NW 877,. 
LRAI9I7F 1024; Anderson v. Ft. 
Dodge, etc., R. Co., 150 Iowa 465, 130 
NW 391; Brown v. Rockwell City 
Comune Co., 132, Iowa 631, 110 NW 

Kan,—Healer v. Inkman, 94 Kan. 
594,,146 P 1172. 

Ky.—Thompson y. Cumberland Tel., 
ete., Co., 188 Ky. 109, 127 SW 531; 
Hermes v. Hatfield Coal Co., 134 Ky. 
300, 120 SW 351, 28. LRANS 724; 
Mayfield Water, etc., Co. v. Webb, 
129 Ky. 395, 111 SW 712, 33 KyL 909, 
130 AmSR 469, 18 LRANS 179. 

La.—Fincher v. Chicago, ete, R. 
Co., 143 La. 164, 78 S 433; Savage v. 
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mitting the act constituting the trespass he is acting 
under the direction of an adult having authority 
over him.®> The doctrine of nonliability for injuries 
to trespassers®® apples to infant trespassers,®’ un- 


Tremont Lumber Co., 3 La. A. 704. 
Me.—Anderson v. Androscoggin 
Pulp Co., 135 A 249; Nelson v. Burn- 
ham, etc., Co., 114 Me. 213, 95 A 1029. 
Md.—State v. Bealmear, 149 Md. 
10, 130 A 66; Baltimore v. De Palma, 
137 Md. 179, 112 A 277; Brube v. Bal- 
timore City, 1382 Md. 355, 103 A 948, 
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AmSR 871. 
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Mass. 275, 94 NE 264; Grindley v. 
McKechnie, 163 Mass. 494, 40 NE 
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415, 21 LRA 448; MceGuiness v, But- 
ler, 159 Mass. 233, 34 NE 259, 38 
AmSR 412; Daniels v. New York, etce., 
R. Co., 154 Mass. 349,28 NE 283, 26 
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Co., 126 Mass. 377, 30 AmR 686. 

Mich.—*Ryan v. Towar, 128 Mich. 
463, 87 NW 644, 92 AmSR 481, 55 
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v. Grand Rapids, 131 Mich. 571, 92 
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R. Co., 96 Minn. 176, 104 NW. 827; 
Dehanitz v. St. Paul, 78 Minn. 385, 
76 NW 48; Stendal v. Boyd, 73 Minn. 
53; 00, NW 738d, 72 “AM SR. boty 42 
LRA 288. 

Mo.—Arnold v. St. Louis, 152 Mo. 
173, 538 SW 900, 75 AmSR 447, 48 
LRA 291; Schmidt v. Kansas City 
Distilling Co., 90 Mo. 284, 1 SW 865, 
2 SW 417, 59 AmR 16; Houck v. Chi- 
cago, .ete., R.'Co., 1126 Mo. A.1 559, 92 
SW 738. 

N. H.—Devost v. Twin State Gas, 
OBC Og GO Neos lines Mel hig dO ee Ace en oes 
Lavoie v. Nashua Gummed, etc., Pa- 
per Co., 79 N. H. 97, 105 A 4; Madden 
vy. Boston, etc., R. Co., 76: N. Hy 379, 
83 A 129, 39 LRANS 1058; Hughes v. 
Boston, ete., R. Co., 71 N.-H. 279; 51 
A 1070, 98 AmSR 518; ‘Buch-— v. 
Amory Mfg. Co., 69 N. H. 257, 44 A 
809, 76 AmSR 168; Frost v. Eastern 
R. Co., 64 N. H. 220,.9 A 790,10 Am 
oH ee Clark v. Manchester, 62 N. 
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Faggioni vy. Weiss, 99 N. J. L. 157, 
122 A 840; Hoberg v. Collins, 80 N. 
J. L. 425, 78 A 166, 31 LRANS 1064; 
Sutton v. West Jersey, etc., R. Co., 
78 N. J. L. 17,,73 A 256; Friedman 
v. Share,.ete, Co, 7h N. Js. 605, 
61 A 401, 108 AmSR 764, 70 LRA 147, 
2 AnnCas 497; Delaware, etc., R. Co. 
v. Reich, 61 N. J. L. 685, 40 A 682, 
68 AmSR 727, 41 LRA 831; Turess y. 
New, York, etc). R. Co.; 62 NG J. 1. 
314, 40 A 614, 

N. Y.—Walsh v. Fitchburg R. Co., 
145 N. Y. 301, 39 NE 1068, 45 AmSR 
615, 27 LRA 724; McAlIpin vy. Powell, 
70 N. Y. 126, 26 AmR 555; Brown v. 
American Mfg. Co., 209 App. Div. 621, 
205 NYS 381; Flaherty v, Metro Sta- 
tions, 202 App. Div. 583; 196 NYS 2 
[aff 235 N. Y. 605 mem, 139 NE 753 
mem]; Shalata vy. Rodgers, 189 App. 
Div. 228, 178 NYS 494; Powers v. 
Owego Bridge Co., 97 App. Div. 477, 
89 NYS 1030; Kelly v. Smith, 29 App. 
Div. 346, 51 NYS 4138; Parkes v. New 
York Tel. Co., 120 Mise: 459, 198 NYS 
698 [aff 207 App. Div. 869 mem, 201 
NYS 930 mem]. 

N. C.—Butner v. Brown Bros. Lum- 
ber Co., 180 N., C. 612, 105 SH 319, 
182 N. C. 692, 110 SE 64; Briscoe v. 
Henderson Lighting, etc., Co., 148 N. 
C. 396, 62 SE 600, 19 LRANS 1116. 

Oh.—Wheeling, etc., R. Co. v. Har- 
vey, 77 Oh. St. 235, 88 NE 66, 122 
AmSR 503, 19 LRANS 1136, 11 Ann 
Cas 981; Rose v. Habenstreit, 9 Oh, 
A, 23, 27 O. CG. A. 564; Akron Water- 
works Co. v. Swartz, 8 Oh. Cir. Ct. N. 


. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 


less the circumstances bring the case within the at- 
The general rule is that 


tractive nuisance rule.®® 
no different or higher duty exists 


S. 509, 28 Oh. Cir..Ct. 627; Hinds v. 
Breckenridge, 16 Oh. Cir. Ct. 12, 8 
Qh. Cir. Dec, 231. 

Okl.—Faurot v. Oklahoma Whole- 
sale Grocery Co., 21 Okl, 104, 95 P 
463, 17 LRANS 136. 

Or.—Carr v. Oregon-Washington R., 
etc., Co., 261 P 899; Haynes v. Ore- 
gon-Washington R., etc., Co., 77 Or. 
236,,150 P 286; Riggle v. Lens, 71 Or. 
125, 142 P 346, LRAI915A 150, Ann 
Cas1916C 1088. 

Pa.—Zamaria v. Davis, 284 Pa. 523, 
131 A 3871; Fitzpatrick v. Penfield, 
267 Pa. 564, 109 A 653 ([foll Galla- 
gher v. Penfield, 267 Pa. 579, 109 A 
659; Dawson v. Penfield, 267 Pa. 579, 
109 A 658]; McGinnis y. Peoples, 249 
Pa, 335, 94 A 925; Rodgers v. Lees, 
140 Pa. 475, 21 A 399, 23 AmSR 250, 
12 LRA 216; McMullen v. Pennsyl- 
Meni COs oats LOiee Lor ACCT, 
19 AmSR 591; Baltimore, etc., R. Co. 
v. Schwindling, 101.Pa, 258, 47 AmR 
706; Gillespie v. McGowan, 100 Pa. 
144, 45 AmR 365; Wind v. Steiert, 71 
Pa. Super. 194; Saar v. American 
Glass Specialty Co., 55 Pa. Super. 282 
[dist Walsh vy. Pittsburg R. Co., 221 
Pa. 463, 70 A 826, 32 LRANS 559; 
Henderson v. Continental Refining 
Co., 219 Pa. 384, 68 A 968, 123 AmSR 
668]; Rumovicz v. Scranton Electric 
Co., 44 Pa. Super. 582° [dist Walsh v. 
Pittsburg R. Co., 221 Pa. 463, 70 A 
826, 32 LRANS 559; Henderson v. 
Continental Refining Co., 219 Pa. 384, 
68 A 968, 123 AmSR 668]; Feehan v. 
Dobson, 10 Pa. Super. 6, 44 WklyNC 
65. 


Park, 44 §. D. 

360, 184 NW 198. 
Tenn.—Bates v. Railway Co., 90 
Tenn. 36, 15 SW 1069, 25 AmSR 665. 


S. D.—Baxter v. 


Tex.—Gulf, ete., R. Co. v. Moss, 
(Civ. A.) 180 SW 1128. 
Va.—Walker v. Potomac, etc., R. 


Co., 105 Va. 226, 53 SH 113, 115 AmSR 
871, 4 LRANS 80, 8 AnnCas 862. 

Wash.—Barnhart v. Chicago, etc., 
R. Co., 89 Wash. 304, 154 P 441, LRA 
1916D 443;- Curtis v. Tenino Stone 
Quarries, 87 Wash. 355, 79 P 95d; 
Clark v. Northern Pac. R. Co., 29 
Wash. 139, 69 P 636, 59 LRA 508. 

W. Va.—Uthermohlen v. Bogeg’s 
Run Co., 50 W. Va. 457, 40 SE 410, 
88 AmSR 884, 55 LRA 911; Ritz v. 
Wheeling, 45 W. Va. 262, 31 SE 993, 
43 LRA 148. 

Wis.—Wendorf v. Director Gen. of 
Railroads, 173 Wis. 53, 180 NW 128. 

Can.—Shilson v. Northern Ontario 
Light, etc., Co., 59 Can. S. C. 443, 50 
DomLR 696. 

Ont.—Smith v. Hayes, 29 Ont. 283; 
Hackett v. Toronto R. Co., 10 OntWN 
582; Newell v. Canadian Pac. R. Co., 
12 Ont. L. 21, 7 OntWR 771. 

“The rule that denies to a tres- 
passer a duty on the part of others 
to observe care toward him is not 
changed by the fact that he is an in- 
fant.” Hobert v. Collins, 80 N. J. Ll. 
425, 481, 78 A 166, 31 LRANS 1064. 

[a] Drowning.—Where a child six 
years of age, while trespassing on 
private property, was drowned while 
attempting to cross a stream by 
means of a bridge which had been 
partly removed, the landowner is not 
responsible in the absence of wanton- 
ness or gross negligence. Marnock 
v. Simpson, 10 Del. Co. (Pa.) 119. 

[b] Entry into mill—A boy of 
eight years, ignorant of English, was 
taken, without authority, by his 
brother, an employee in a mill, to 
learn his work. Other boys had taken 
their brothers into the mill for the 
same purpose, but it was not shown 
that the employer knew this, and on 
this occasion he ordered the boy to 
leave, but it was doubtful whether 
the boy understood him. It was held 
that it was not error to direct a 
verdict for defendants, as the boy 
was a trespasser. Buch v. Amory 
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with respect to 


AmSR 163. 

[c] Entry into mining property.— 
One who, in the operation of his coal 
mines on his own land, uses a cable 
running on pulleys to haul coal cars 
from his mine, is not liable for injury 
to a child trespassing on the prem- 
ises, and receiving the injury from 
Such cable and pulleys. Uthermoh- 
len v. Bogg’s Run Co., 50 W. Va. 457, 
40 SE 410, 88 AmSR 884, 55 LRA 911. 

[d] Entry into pump house.—A 
corporation owned an unused pump 
house containing a small overshot 
water wheel. Children were in the 
habit of crossing the company’s land 
near the pump house without objec- 
tion. Plaintiff, a child, was injured 
in rescuing her sister who was 
caught between the water wheel and 
the wheel pit while playing on the 
wheel with other children. It was 
held that, although the water wheel 
may have been attractive and acces- 
Sible to children, plaintiff was a tres- 
passer, to whom the company owed 
no duty of warning or protection. 
Ryan v. Towar, 128 Mich. 463, 87 NW 
644, 92 AmSR 481, 55 LRA 310. 

[e] Explosion.—A child nine years 
old found a railroad torpedo beside 
defendant’s track, a quarter of a mile 
from its station, at a point where de- 
fendant had permitted people to pass 
without objection, and the child 
struck the torpedo with a rock and 
was injured by the explosion. The 
torpedo was of a kind used by rail- 
roads only, and defendant’s rules re- 
quired its trainmen to be supplied 
with them. Defendant knew the use 
that was being made of the track by 
people, including children, who were 
constantly passing. It was held that 
a nonsuit was properly ordered, as 
such child was injured by its own 
intérmeddling with defendant’s ma- 
chinery at a place it had no right to 
be, and the fact that such child was 
an infant did not create a duty where 
none existed. Hughes v. Boston, etc., 
Rey Cos. 2h No A. 2o se 5 Ate O00} 5918. 
AmSR 518. 

{f] Falling into pool of hot water. 
—Where defendant, a corporation en- 
gaged in distilling, discharged the 
waste steam and water from the dis- 
tillery boilers on unfenced ground 
belonging to it, and lying on the fur- 
ther side of a road which ran past 
the distillery, and plaintiff’s child, 
three years of age, fell into a hole 
made by the escaping steam and 
water and was scalded so that she 
died, defendant is not. liable, in the 
absence of evidence that the place 
where the child lost her Hfe was at- 
tractive to children by reason of the 
discharge of steam and boiling water, 
or that children were in the habit of 
resorting there to play, or to witness 
the escape of the water and steam 
from the pipe. Schmidt v. Kansas 
City Distilling Co., 90 Mo. 284, 1 SW 
865, 2 SW 417, 59 AMR 16. 

{g] Machinery suddenly getting 
in motion.—Where a child of tender 
years went into a mill without any 
right to be there, and was killed while 
attempting to ride on an apparatus 
used for hoisting materials, which 
apparatus had recently been in use, 
and after being stopped and put out 
of reach had in some unexplained 
way got into motion again, the mill 
owners were not liable. Rodgers v. 
Lees, 140 Pa. 475, 21 A 399, 283 AmSR 
250, 12 LRA 216. 

{h] Scalding.— Defendant’s  fac- 
tory was among open lots, a block 
away from the nearest house. It’ was 
built on three sides of a Square yard, 
in which was a box of scrap lead. A 
boy of twelve, while in such yard for 
the sole purpose of stealing lead to 
sell, was scalded by steam and water 
which the engineer happened at that 
moment to blow off through a dis- 
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an infant trespasser than would exist in the case 
of an adult trespasser,®® so that there 1s no duty 
toward an infant trespasser except to refrain from 


held that defendant was not liable. 
Mergenthaler v. Kirby, 79 Md. 182, 28 
A 1065, 47 AmSR 3871. 

88. See infra §§ 155-188. 

89. U. S.—Heller v. New York, 
etc., R. Co., 265 Fed. 192, 17 ALR 823; 
McCarthy v. New York, etc., R. Co., 
240 Fed. 602, 153 CCA 406. 
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Mfg. Co., :205 Ala. 226, 87 S439. 

Colo.—Windsor Reservoir, etc., Co. 
v. Smith, 261 P 872. 

D. C.—Sullivan v. Huidekoper, 27 
res 154, 5 LRANS 263, 7 AnnCas 


Ga. — Etheredge v. Central of 
Georgia R. Co., 122 Ga. 853, 50 SH 
1003; Nashville, etc., R. Co. v. Priest, 
117 Ga. 767, 45 SE 35; Savannah, etc., 
R. Co. v. Beavers, 113 Ga. 398, 39 SE 
82, 54 LRA 314. 

Ill.— McDermott v. Burke, 256 IIl. 
401, 100 NE 168 [aff 170 Tll. A. 415]; 
Purcell v. Degenhardt, 202 Til. A. 
611; Donaldson v. Spring Valley Coai 
Co., 175 Ill. A. 224; Norman v. Bartho- 
lomew, 104 Ill. A. 667. 

Ind.—Cleveland, etc., R.-Co. v. 
‘Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Ky.—Louisville, ete, R. Co. v. 

Steele, 179 Ky. 605, 201 SW 43, LRA 
1918D 217; Lyttle v. Harlan Town 
Coal Co., 167 Ky. 345, 180 SW 519. 
- Me.—WNelson v. Burnham, etc., Co., 
114 Me. 213, 95 A 1029; Elie v. Lewis- 
ton, etc., St. R. Co., 112 Me. 178, 91 
A 786, LRA1916C 104. ; 

Md.—State v. Bealmear, 149 Md. 10, 
130 A 66. 

Mich.—Preston v. Austin, 206 Mich. 
194,172 NW 377. 

Minn.—Ellington v. Great Northern 
R. Co., 96 Minn. 176, 104 NW 827; 
Stendal v. Boyd, 73 Minn. 53, 75 NW 
735, 72 AmSR 597, 42 LRA 288. 

Mo.—Kelly .v. Benas, 217 Mo. 1, 
116 SW 557, 20 LRANS 903; Butler 
v. Chicago, ete., R. Co., 155 Mo. A. 
287, 186 SW 729. 

N. H.—Hobbs v. George W. Blan- 
ehard,|, ete: Co, 2b? NN PER 732s 
1082, 18 LRANS 939; Casista v. Bos- 
Con ete../ Ri Cou 469 Noo. 6400 fo A 
712; Frost v. Eastern R. Co., 64 N. 
H. 220, 9 A 790, 10 AmSR 3896. 

N. J.—Friedman v. Snare, etc., Co., 
71 N. J. L. 605, 61 A 401, 108 AmSR 
764, 70 LRA 147, 2 AnnCas 497; Dela- 
ware,. etc., R. Co. v. Reich, 61 N. J. 
L. 635, 40 A 682, 68 AmSR 727, 41 
LRA 831 [foll Turess v. New York, 
ete. ReiCon 6L°N. IP Tah 8145740) Av ewe: 
sero Ve. JHendry, SS FINe Saaalice 

N. D.—O’Leary v. Brooks El. Co., 7 
N. D. 554, 75 NW 919, 41 LRA 677. 

Oh.—Akron Waterworks Co. vy. 
Swartz, 8 Oh. Cir, Ct. N. S.. 509, 28 
Ob eCiri 3Ct 6273 

Okl.—Grandfield v. Hammonds, 100 
Okl. 75, 227. P 140. 

Pa.—Zamaria v. Davis, 284 Pa. 528, 
131 A 3871; Hojecki yv. Philadelphia, 
ete, (Ry Co., 283 (Par 444 s199" A Ise 
Cauley v. Pittsburgh, etc., R. Co., 95 
Pa. 398, 40 AmR 664; Hestonville 
Pass. R. Co. v. Connell, 88 Pa. 520, 
32 AmR 472. 

Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 3875, 
31 LRANS 1218, AnnCasi913A 111; 
Dobbins vy. Missouri, etce., R. Co., 91 
Tex. 60. 41 SW 62, 66 AmSR 856, 38 
LRA 573. 

Utah.—Palmer v. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 
16 AnnCas 229; Smalley v. Rio 
Grande Western R. Co., 34 Utah 423, 
98 P 811. 

Wash.—Curtis v. Tenino Stone 
Quarries, 37 Wash. 855, 79 P 955, 

W. Va.—Simmons_ v. Chesapeake, 
ete., R. Co., 9% W. Va..104, 124.9% 
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50 W. Va. 457, 40 SE 410, 88 AmSR 
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willful or wanton injury.% 


Accordingly, it has 
been held that there is no duty to anticipate the 
presence of infant trespassers,®! to keep a lookout 
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for them,®? to guard against their intrusion,®* or to 


Eng.—Grant v. Fleming, [1914] S. 
C. 228. 

“Intants ,have no greater right to 
go upon other peoples’ land than 
adults, and the mere fact that they 
are infants imposes no duty upon 
landowners to expect them and to 
prepare for their safety. ... There 
can be no general duty on the part 
of a landowner to keep his land safe 
for children, or even free from hid- 
den dangers, if he has not directly 
or by implication invited or licensed 
them to come there.” United: Zinc, 
etc., Co. v. Britt, 258 U. S. 268,275, 
42 SCt 299, 66 L. ed. 615 [rev 264 
Fed. 785]. 

[a] “The rule is that under ordi- 
nary conditions trespassing children 
occupy the same attitude as tres- 
passing adults, thus imposing on 
other persons only the duty of ex- 
ercising ordinary care to prevent in- 
jury to them after their peril has 
been discovered. This is a rather 
harsh doctrine, but it is firmly fixed 
as the law of this State by numerous 
decisions, and is also the prevailing 
rule announced by courts generally.” 
Lyttle v. Harlan Town Coal Co., 167 
Ky. 345, 348, 180 SW 519. 


90. U. S.—Heller v. New York, 
ay R. Co., 265 Fed. 192, 17 ALR 
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Con il. Me. 178, 91 AW 786; RA 
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Ginnis v. Peoples, 249 Pa. 335, 94 A 
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Tex.—Williamson v. Gulf, ete. R. 
Co, (Civ, A.) 88 |SW 279. 
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Run Co., 50 W. Va. 457, 40 SE 410, 
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Wheeling, 45 W. Va. 262, 31 SE 993, 
43 LRA: 148. 

General rule as to liability to tres- 
passers see supra § 132. 
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124 Ga, 1030, 53 SE 692, 6 LRANS 
283, 4 AnnCas 675; Purcell v. Degen- 
hardt, 202 Ill. A. 611; Briscoe y. Hen- 
derson Lighting, etc., Co,, 148 N. C. 
396, 62 SE 600, 19 LRANS 1116. 

Attractive nuisance as imposing 
duty to anticipate presence of infant 
trespassers see infra § 157. 

Duty to anticipate presence of tres- 
passers generally see supra § 140. 

92. Ind.—Cleveland, etc., R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Minn.—Ellington v. Great Northern 
R. Co., 96 Minn, 176, 104 NW 827. 

N. H.—Lavoie v. Nashua Gummed, 
etc., Paper Co., 79 N. H. 97, 105. A 4. 

N. Y.—Ostrander v. Armour, 176 
App. Div. 152, 161 NYS 961. 

Pa.—Hojecki vy. Philadelphia, etc., 
RY Co. 283 Pa.’ 444,129" A 3275" Pe- 


trowski v. Philadelphia, etc., R. Co., 
268 Pa. 531, 107 A 381. 

Duty to keep lookout for trespass- 
ers generally see supra § 142. 

93. Conn.—Nolan v. New “York, 
ete., R. Co., 53 Conn, 461, 4 A 106. 

D. C.—Branan vy. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [certio- 
rari den 265 U. S. 591 mem, 44 SCt 
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Pa. 463, 70 A 826, 32 LRANS 559. 

“That employees have been in- 
structed to drive boys out does not 
raise a duty to be constantly on 
guard against them.’ Papich vy. Chi- 
cago, ete., R. Co., supra. 

[a] One is not bound to hire 
guards to exclude children from his 
premises. Branan v. Wimsatt, 54 
App. (D. C.) 374, 298 Fed. 833, 36 
ALR 14 [certiorari den 265 U.S. 
591 mem, 44 SCt 639 mem, 68 L. ed. 
1195 mem]. 

Duty to guard against intrusion of 
trespassers generally see supra § 141. 

Safeguards required in case of at- 
tractive nuisance see infra § 185. 
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Iowa.—Anderson v. Ft. Dodge, etce., 


5 ERS yCoretw. 
39 SE 82, 54 


R. Co., 150 Iowa 465, 130 NW 391; 

Thomas vy. Chicago, ete., R. Co., 93 

Iowa 248, 61 NW 967. 
Kan.—Atchison, etc, R. Co. v. 


Todd, 54 Kan. 551, 38 P 804. 

Ky.—Louisville, ete, R. Co. v. 
Webb; 99' Ky: 332; 35 Sw o1117,) 18 
KyL 258; Louisville, ete., R. Co. v. 
Hurt, 13 SW 275, 11 KyL 825. 

Me.—Nelson vy. Burnham, etc., Co., 
114 Me. 213, 95 A 1029, 

Mass.—Holbrook vy. Aldrich, 168 
Mass. 15, 46 NE 115, 60 AmSR 364, 
36 LRA 493; Grindley v. McKechnie, 
163 Mass, 494, 40 NE 764; McGuiness 
v. Butler, 159 Mass, 233, 34 NE 259, 
388 AmSR 412; Daniels v. New York, 
ete., R. Co., 154 Mass. 349, 28 NE 283, 
26 AmSR 2538, 13 LRA 248; Morrissey 
v. Eastern R, Co., 126 Mass. 377, 30 
AmR 686. 

Mich.—Reid v. Harmon, 161 Mich. 
51, 125 NW 761; Peninsula Trust Co, 
v. Grand Rapids, 131 Mich. 571, 92 
NW 388; Ryan v. Towar, 128 Mich. 
463, 87 NW 644, 92 AmSR 481, 55 
LRA 310 [foll Peninsula Trust Co. 
v. Grand Rapids, 131 Mich. 571, 92 


NW 38]; Hargreaves :v. Deacon, 25 
Mich. 1 
-Minn.—Dehanitz v. St. Paul, 73 


Minn. 385, 76 NW 48. 

Mo.—Witte v. Stifel, 126 Mo. 295, 
28 SW 891, 47 AmSR 668; Winters 
v. Kansas City Cable R. Co., 99 Mo. 
509, 12 SW 652, 17 AmSR 591, 6 
LRA 536; Butler v. Chicago, etc., °R. 


ee 


keep property in such safe and proper condition as 
not to endanger them in ease they trespass there- 
on.*t Neither is there any duty to warn them of 


Co., 155 Mo, A. 287, 186 SW _729. 

N. H.—lLavoie v. Nashua Gummed, 
etc.,,Paper Co., 79 N. H. 97, 105 A 4; 
Hobbs v. George W. Blanchard, etc., 
Co., 75 N. H. 73, 70 A 1082, 18 LRANS 
939; Hughes v. Boston, etc., R. Co., 
71 N. H. 279, 51 A 1070,.93 AnisR 
518; Frost v. Hastern R. Co., 54 N. H. 
220, 9 A 790, 10 AmMSR 396. 

N. J.—Sutton v. West Jersey, etc., 
Ri "COs," 18 Nave Las tabi y Come A sees 
Friedman v. Snare, etc., Co., 71 N. J. 
L. 605, 61 A 401, 108 AmSR 764, 70 
LRA 147, 2 AnnCas 497; Delaware, 
etce., R. Co. v. Reich, 61 N. J. L. 635, 
40 A 682, 68 AmSR 727, 41 LRA 831 
{foll Turess v. New York, etc., R. 
Co., 61 N. J. L. 314, 40 A 614; Van- 
derbeck v. Hendry, 34 .N. J. L. 467]. 

N. Y¥.—Ziegler v. Friedman, etc., 
Iron Works, 70 Misc. 553, 127 NYS 
457; Greene v. Linton, 7 Misc. 272, 
27 NYS 891. ; 

N. C.—Butner vy. Brown Bros. Lum- 
ber Co., 180 N. -C.. 612,°105, SE 319, 
182 N. C. 692, 110 SE 64; Bottoms Vv. 
Seaboard, etc., R. Co., 114 N..C._ 699, 
Le SE 730, 41 AmSR 799, 25 LRA 
784. 

N. D.—O’Leary v. Brooks El. Co., 
7 N. D. 554, 75 NW 919, 41 LRA 677. 

‘Oh.—Hannan vy. Ehrlich, 102 Oh. 
St. 176, 131 NE 504; Wheeling, etc., 
R. Co.. v. Harvey, 77 Oh. St. 235, 83 
NE 66, 122 AmSR 503, 19 LRANS 
1136, 11 AnnCas 981; Toledo Real 
Est., ete., Co. v. Putney, 20 Oh. Cir. 
Ct. 486, 10 Oh. Cir. Dec. 698. 

Okl.—Turner v. Durant Cotton Oil 
Co., 96 Okl, 31, 219 P 892; Faurot v. 
Oklahoma Wholesale Grocery Co., 21 
Okl, 104, 95 P 4638, 17 LRANS 136. 

Or.—Haynes v. Oregon-Washington 
Rete, Cos. 71 Or 4.286,7,050) Bozses 
Riggle v. Lens, 71 Or. 125, 142 P 346, 
LRA1915A 150, AnnCas1916C 1083. 

Pa.—Fitzpatrick v. Penfield, 267 Pa. 
564, 109 A 653 [foll Gallagher v. Pen- 
field, 267 Pa. 579, 109 A 659; Dawson 
v. Penfield, 267 Pa. 579, 109 A 658]; 
Selve v. Pilosi, 253 Pa. 571,98 A 723; 
Gillespie v. McGowan, 100 Pa. 144, 
45 AmR 365; Philadelphia, ete, R. 
Co. v. Hummell, 44 Pa. 375, 84 AmD 
457; McFarland v. Martin, 90 Pa. 
Super. 151; Feehan v. Dobson, 10 Pa. 
Super. 6, 44 WklyNC 65; Marnock v. 
Simpson, 10 Del. Co. 119; Keegan v. 
Luzerne County 8 Kulp 160. 

R. I.—Davis v. Jositn Mfg. Co., 29 
Re 21. 7101,869 A c65; 

S: C.—Sexton v. Noll. Constr, Co., 
108 S. C..516, 95 SE 129. 

Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 375, 31 
LRANS>» 1218, AnnCasi913A. 111; 
Dobbins v. Missouri, ete., R. Co., 91 
Tex. 60, 41 SW 62, 66 AmSR 856, 38 
LRA 578; Missouri, ete., R. Co. v. 
Edwards, 90 Tex. 65, 36 SW 430, 32 
LRA 825; Texas-Mexican -R. Co. v. 
Garcia, (Civ. A.) 216 SW 1108; Mis- 
souri, etc., R. Co. v. Moore, (Civ. A.) 
172 SW 568; Missouri, etc., R. Co. 
v. Dobbins, (Civ. A.) 40 SW 861 [aff 
91 Tex. 60, 41 SW. 62, 66 AmSR 856, 
38 LRA 5738). 

Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854; Bottum v. Hawks, 84 Vt. 
370, 79 A 858, 35 LRANS 440, Ann 
Cas1913A 1025. 

Va.—Walker v. Potomac, etc. R. 
Co., 105 Va. 226, 53 SE 113, 115 AmSR 
871, 4 LRANS 80, 8 AnnCas 862; 
Clark v. Richmond, 83 Va. 355, 5 SH 
369, 5 AmSR 281. 

Wash.—Curtis yv. Tenino Stone 
Quarries, 37 Wash. 355, 79 P 955% 
Matson v. Port Townsend Southern 
Ri Co:, 9 Wash. 449) 37 Pot05: 

W. Va.—Conrad v. Baltimore, etc., 
R. Co., 64 W. Va. 176, 61 SE 44, 16 
LRANS 1129; Uthermohlen v. Bogg’s 
Run Co., 50 W. Va. 457, 40 SE 410, 
88 AmSR 884, 55 LRA 911; Ritz v. 
Wheeling, 45 W. Va. 262, 31 SE 993, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


§§ 152-154] 


danger,®> or actively to care for them, especially 
where there is nothing about the premises which is 


attractive to children.97 
Apparently conflicting cases. 


trespasser.°? 


[§ 153] b. Knowledge of Presence of Infant Tres- 
The rule that one is bound to exercise ordi- 
nary care to avoid injury to a trespasser who is 
discovered in a position or situation of peril! applies 
with particular force to children of tender years.” 
Knowledge of the presence of an infant trespasser 
in a position of peril may impose a duty of exer- 
cising more care and vigilance to avoid injuring him 
than would be necessary in the case of an adult,* 


passer. 


43 LRA 148; Dicken v. Liverpool 
Salt, ete., Co., 41 W. Va. 511, 23 SE 
582. 


Wis.—Zartner v. George, 156 Wis. 
131, 145 NW 971, 52 LRANS 129. 

Alta.—McLean v. Young Men’s 
Christian Assoc. 14 Alta. L. 58, 
[1918] 3 WestWkly 522. 

Ont.—McShane y. Toronto, etc., R. 
Covnst (Ont! 185; 

General rule as to condition of 
property with respect to trespassers 
see supra §§ 134-136. 

95. Wheeling, etc., R. Co. v. Har- 
vey, 77 Oh. St. 235, 253, 83 NE 66, 
122 AmSR 503, 19 LRANS 1136, 11 
AnnCas 981. 

‘Tf landowners are not bound to 
warn an adult trespasser of hidden 
dangers,—dangers which he by ordi- 
nary care cannot discover and, there- 
fore, cannot avoid,—on what ground 
can it be claimed that they must 
warn an infant of open and visible 
dangers which he-is unable to ap- 
preciate? No legal distinction is 
perceived between the duties of the 
owners in One case and the other.” 
Wheeling, etce., R. Co. v. Harvey, 
supra [quot Hannan vy. Ehrlich, 102 
Oh. St. 176, 186, 181 NE 504]. 

Duty to warn trespassers of dan- 
ger generally see supra § 143. 

96. Walsh vy. Pittsburgh R. Co., 
221 Pa. 463, 70 A 826, 32 LRANS 559. 

97. 11.—American Advertising, 
ete., Co. v. Flannigan, 100 Ill. A. 452. 

Pa.—Feehan v. Dobson, 10 Pa. 
Super. 6, 44 WklyNC 65. 

S. C.—Sexton vy. Noll Constr. Co., 
HOSES. Cx FG. e295. SH 129: 

Wash.—Curtis v. Tenino Stone 
Quarries, 37 Wash. 355, 79 P 955. 

Ont.—Smith v. Hayes, 29 Ont. 283. 

“A new duty does not arise until 
he maintains upon his premises a 


dangerous instrumentality, which 
tends to attract the youthful in- 
stincts of children, to use it for 


their amusement.” Sexton vy. Noll 
Constr. Co., supra. 
Effect of presence of something at- 


tractive to children see infra §§ 155- 


188. 

98. Chesko v. Delaware, etc., Co., 
218 Fed. 804, 134 CCA 492; Snare, 
etc., Co. v. Friedman, 169 Fed. 1, 


94 CCA 369, 40 LRANS 367 [certio- 
rari den 214 U. S. 518, 29 SCt 700, 
53 L. ed. 1065]; Kansas City Subur- 
ban Belt R. Co. v. Herman, (Kan. A.) 
62 P 543; Missouri Pac. R. Co., v. 
Prewitt, 7 Kan. A. 556, 51 P 923; 
Hoover v. Detroit, etc., R. Co., 188 
Mich. 313, 154 NW 94 


[a] “Helpless infants, too young 
to understand danger ... cannot be 
. . . held as wilful trespassers to 


an extent which precludes redress 
for injury resulting from the reckless 
or negligent acts of others.’’ Hoover 
y. Detroit, etc., R. Co., 188 Mich. 313, 


While there are 
cases which contain expressions to the effect that 
very young children cannot be trespassers,°® the 
facts of the cases, or the context of the opinions, 
usually indicate that what-the courts had in mind 
was that there had been such negligence on the part 
of the person sought to be charged as to impose lia- 
bility for injury to a child, even though it was a 
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tive.* 
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and this duty may exist even though the knowledge 
of the presence of the infant is merely construc- 
So also, where one who is in charge of dan- 
gerous machinery sees a child of tender years in- 
truding into a place where it may be endangered 
by such machinery, it is his duty to take steps 
for the protection of the child.’ 
ered that one who maintains something dangerous 
to children and so exposed that there is a likelihood 
of their coming in contact with and being injured 
by it is under a duty of anticipating injury to them 


It is also consid- 


and taking precautions to avoid it,® even though the 


321, 154 NW 94. To same effect 
Huggett v. Erb, 182 Mich. 524, 148 
NW 805, AnnCas1916B 352. 

99. See cases supra note 98. 

[a] An illustration of such an ex- 
pression is found in Missouri Pac. R. 
Cor vat Prewitt, Giant 4A. 5156 955 be 
923, 924 (where defendant was held 
liable for injury to a child of the 
age of two years and four months, 
who was run over by a train, the 
engineer not having checked his train 
as soon as he saw the child because 
he did not realize that it was a child, 
the court saying: “neither is a child 
of this age. in going upon a railroad 
track, such a trespasser as to forfeit 
redress for injury resulting from the 
negligence of the railroad company’’). 

1. See supra § 145. 

2. Missouri Pac. R. Co. v. Prewitt, 
7 Kan. A. 556, 51 P 923; Ellington v. 
Great Northern R. Co., 96 Minn. 176, 
104 NW 827; Emerson vy. Peteler, 35 
Minn. 481, 29 NW 311, 59 AmR 337; 
Houck ve Chicago, / etc. R.> Cov, -116 
Mo. A, 559, 92 SW 738. 

3. Penso vy. McCormick, 125 Ind. 
116, 25 NE 156, 21 AmSR 211, 9 LRA 
313; Cleveland, etc., R. Co. v. Means, 
59 Ind. A. 388, 104 NE 785, 108 NE 
375; Kentucky Cent. R. Co. v. Gas- 
tineau, 83 Ky. 119; Hojecki v. Phila- 
delphia, etc., R. Co., 283 Pa. 444, 129 
A 327; Walsh vy. Pittsburgh R. Co., 
221 Pa. 463, 70 A 826, 32 LRANS 559; 
Smalley v. Rio Grande Western R. 
Coy. 34 Utah 428, 451,98 P 311: 

“When a child of tender years or 
of immature judgment, although a 
trespasser, is discovered about the 
premises, the employees may not, as 
in the case of an adult, act upon the 
assumption that it will take care of 
itself and keep out of danger, but a 
further duty is imposed upon the 
employees to exercise care commen- 
surate with the situation to avoid 
injuring it.” Smalley v. Rio Grande 
Western R. Co., supra. 

[a] “A railroad company should 
be held liable if its employees, in 
charge of its moving train, see that 
a child, say two years old, is walk- 
ing around it, and fail to look to its 
protection, although it may techni- 
cally be a trespasser, and not, at the 
moment, in immediate danger. Their 
neglect to do so would be willful. 
A child without discretion, although 
a trespasser, occupies a legal atti- 
tude to the company similar to that 
of an adult, who is not a trespasser, 
save a greater degree of caution 
should be exercised as to the for- 
mer, by reason of his helplessness.” 
Kentucky Cent. R. Co. v. Gastineau, 
SB ye ILO DA5e 

Immaturity of person injured as 
bearing on question of ordinary care 
see supra § 78. 

4 Cleveland, etc., R. Co. v. Means, 


particular thing in question does not come within 
the attractive nuisance rule.” 

[§ 154] c. Driving Off Infant Trespassers. The 
owner or person in charge of premises has a right 
to require infant trespassers to leave,® and, in the 
absence of any improper conduct toward such tres- 
passers,® is not liable for injuries which they sustain 
in attempting to leave the property.’ 
may result from failure to use, in expelling an in- 


But liability 


ae Ind. A. 383, 104 NE 785, 108 NE 
ise 

[a] The attractive nuisance rule 
is based largely upon the duty to 
anticipate the presence of children. 
See infra § 157. 


5. Blossom Oil, etc., Co. v.. Poteet. 
a Tex. 230, 186 SW 432, 35 LRANS 
49. 

6 Et. Wayne, etce., Tract. Co, v. 


Stark, 74 Ind. A. 669, 127 NE 640; 
Edwards v. Kansas City, 104 Kan. 
684, 180 P 271; Harl v. Cronck, 131 
N. Y. 6138, 30 NE 864; Campbell v. 
Model Steam Laundry Co., 190 N. C. 
649, 130 SE 638: Ferrell v. Dixie 
Cotton Mills, 15% N. C. 528, 73 SH 
142, 37 LRANS 64. 

[a] Telephone pole.—There may 
be liability for maintaining a tele- 
phone pole unguarded, even though 
such pole cannot be considered an 
attractive nuisance, where the one 
maintaining it knows, or by the ex- 
erciSe of proper diligence should 
know, that boys are in the habit of 
climbing it. Edwards y. Kansas City, 
104 Kan. 684, 180 P 271. 

[b] A person who piles lumber 
near a sidewalk in such a manner 
that a child’s attempting to climb on 
it will cause it to fall is guilty of 
Such negligence as will render him 
liable for injuries caused to a child 


thereby. Earl v. Cronck, 131 N. Y. 
613, 30 NE 864. 
7. ‘Ferrel v. Dixie Cotton Mills, 


ae N. C. 528, 73 SE 142, 37 LRANS 

Places, conditions, or things to 
which attractive nuisance doctrine 
applicable see infra §§ 174-184. 

8. Weatherbee  v. Philadelphia, 
ete., R. Co., 214 Pa. 12, 63 A 367. 

9. Weatherbee v. Philadelphia, 
ete., R. Co,,, Supra. 

[a] Conduct not improper. — A 
watchman whose duty it is to keep 
trespassers off a retaining wall 
which is in course of erection is not 
guilty of improper conduct where, in 
ordering boys off such wall, he 
speaks peremptorily to them and 
makes a gesture expressive of his in- 


tention to enforce his order. -'Weath- 
erbee v. Philadelphia, etc., R. Co., 
214 Pa. 12, 68 A 367. 

10. Weatherbee v. Philadelphia, 


etc., R. Co., supra. 

[a] Falling off wall.—Defendant 
railroad company was erecting a re- 
taining wall for the support of its 
elevated tracks, and at the time in 
question such wall was about eight- 
een feet high with a very consider- 
able slope on the inside, and with 
rough projecting stones. Plaintiff, 
with several other boys, climbed up 
the slope on the inner side of the 
wall and when some of the boys 
reached the top defendant’s watch- 
man, who was on the outside of the 
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fant trespasser, such care to avoid 


a reasonably prudent man would exercise under the 


circumstanees.t 


[§ 155] d. Attractive Nuisance Doctrine—(1) In 
In a number of jurisdictions the rule of 


General. 
nonliability to infant trespassers’ 


well recognized exception, consisting of a doctrine 
variously termed the ‘‘attractive nuisance,’’!* ‘‘at- 
‘attractive 


tractive agencies,’’*+ 


ties,’’?!5 or ‘‘turntable’’ doctrine,*® 


wall, called to the boys to get down, 
and it was claimed that he made 
threatening motions toward them. 
The other boys called out to plaintiff 
and just then he fell to the bottom 
and was injured. The action was 
brought on the theory that plaintiff 
was frightened by the call of the 
watchman and by his actions, and 
fell because of his fright. It was 
held that defendant was not liable 
for ‘it was the duty of the watch- 
man to keep the boys off the prem- 


ises, in order to avoid just such an 
accident as befell the plaintiff here.” 
Weatherbee v. Philadelphia, etc., R. 
Go., 214. Pa. 12,14, 63 A 367. 

ll. Weiermuller v. American Ice 
Co., 89 Pa. Super. 278. 

[a] Frightening boy off wagon. 
—A horse-drawn ice wagon, driven 
by an employee of the defendant in 
the course of its business, was pro- 
ceeding at a rapid rate along a high- 
way upon which there was consider- 
able traffic. Plaintiff and another 
boy, each about seven years of age, 
had climbed upon the step at the rear 
of the vehicle and the driver, know- 
ing that the boys were there, called 
to them, saying, “Get the hell off,” 
and lashed the sides of the vehicle 
with his whip, which so frightened 
the boys that they jumped off. Plain- 
tiff in jumping fell upon the street 
and was run over by a motor truck, 
which was following the wagon at a 
distance ‘of about ten feet, and was 
seriously injured. It was held that 
a verdict in plaintiff's favor was 
justified. Weiermuller v. American 
Ice Co., 89 Pa. Super. 278. 

12. See supra § 152. 

13.' Central Coal, ete., Co..v. Por- 
ter, 170 Ark. 498, 280 SW 12; Purcell 
v. Degenhardt, 202 Ill. A. 611; Mc- 
Kiddy v. Des Moines Electric Co., 202 
Iowa 225, 206 NW 815; Dominion 
Constr. Co. v. Williamson, 217 Ky. 
62, 288 SW 1018; Lyttle v. Harlan 
Town Coal Co., 167 Ky. 345, 180 SW 
51 


9. 

“The doctrine is now more famil- 
iarly known as that of ‘attractive 
nuisances.’’’ Louisville, etc., R. Co. 
v. Hutton, 220 Ky. 277, 281, 295 SW 
175. 

14. Davis v. Malvern Light, 
Co.. 186 Towa 884. 1738 NW 262. 

15. Davis’ v. Malvern Light, 
Co., supra. 

16. Barnhill v. Mt. Morgan Coal 
Co., 215 Fed. 608; Central Coal, etc., 
Co. v. Porter; 170 Ark, 498, 280 SW 
12; Brown v. Rockwell City Canning 
Co., 132 Iowa 631, 110 NW 12; Do- 
minion Constr. Co. v. Williamson, 217 
Ky. 62, 65, 288 SW 1018. 

“The turntable doctrine and the at- 
tractive nuisance doctrine are the 
same.” Dominion Constr. Co. v, Wil- 
liamson, supra, 

17. Heller v. New York, etc, R. 
Co., 265 Fed. 192.17 ALR 823; Snare, 
etc., Co. v.. Friedman, 169 Fed. 1, 94 
CCA 369, 40 LRANS 367 [certiorari 
den 214 U. S..518, 29 SCt 700, 53.L. 
ed. 1065]; Purcell v. Degenhardat, 202 
HI A-61iLoutsville, éte,,. Ky Co. "v, 
Hutton, 220 Ky. 277, 295 SW 175; 
Mayfield Water, etc., Co. v. Webb, 
129 Ky. 395, 111 SW 712, 33 KyL 909, 
130 AmSR 469, 18 LRANS 179. 

. 18 Taylor v. Manila Electric R. 
etc., Co., 16 Philippine 8. 

19. U. S.—Union Pac. R. Co. v. Mc- 

Donald, 152 U. S. 262, 14 SCt 619, 38 


etc., 


etc., 
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injuring him as 
7718 


cases. This 


is subject to a 


instrumentali- 
or the doctrine | danger.*® 


L. ed. 434; Sioux City, ete., R. Co. v. 
Stout, 17. Wall... 657, 21 L. ed. 745; 
Perry v. Tonopah Min. Co., 13 F. (2d) 
865; Public Serv. R. Co. v. Wurst- 
horn, 278 Fed. 408; Heller v. New 
York, ete; Re Con (265) Ped. wLo ua 
ALR 8238; Atlanta, ete., R. Co. v. 
Green, 246 Fed. 676, 158 CCA 632; 
Chesko v. Delaware, etc., Co., 218 Fed. 
804, 1384 CCA 492; Barnhill v. Mt. 
Morgan Coal Co., 215 Fed. 608; Cceur 
d@’ Alene Lumber Co. v, Thompson, 215 
Fed. 8, 131 CCA 316, LRA1915A 731; 
Snare, etc., Co. v. Friedman, 169 Fed. 
1, 94 CCA 369, 40 LRANS 367 [cer- 
tiorari den 214 U. S. 518, 29 SCt 700, 
538 L. ed. 1065]; Peirce v. Liyyden, 157 
Fed. 552, 85 CCA 312; In re Demarest, 
86 Fed. 803. 

Ala.—Central of Georgia R. Co. v. 
Robins, 209 Ala. 6, 95 S 367; Athey v. 
Tennessee Coal, etc., Co., 191 Ala. 646, 

8 S 154; Clover Creamery: Co. v. 

iehl, 183 Ala. 429, 68 S 196; Ala- 
bama Great Southern R, Co, v. Crock- 
er, 181 Ala. 584, 31 S 561: Montgom- 
ery Cotton Mills v. Bowdoin, 4 Ala. 
A, 314,58 S 732,734 [eit Cye]. 

Ariz.—Salladay v. Old Dominion 
Copper Min. Co., 12 Ariz. 124, 100 P 


Ark,—Central Coal, ete., Co. v. Por- 
ter, 170 Ark. 498, 280 SW. 12; St. 
Louis, etc., R: Co. v, Waggoner, 112 
Ark, 593, 166 SW 948, 52 LRANS 181; 
Nashville Lumber Co. v. Busbee, 100 
Ark, 76, 139 SW 301, 38 LRANS 754; 
St. Louis, etc., R. Co. v. Williams, 98 
Ark, 72, 185 SW 804, 38 LRANS 94; 
St. Louis, etc., R. Co. v.. Jackson, 96 
Ark, 469, 182 SW 206, 31 LRANS 980; 
Brinkley Car Co. v. Cooper, 60 Ark. 
545, 31 SW 154, 46 AmSR 216. 

Cal.—Giannini v. Campodonico, 176 
Cal. 548, 169 P 80; Pierce v. United 
Gas, etc. Co., 161 Cal. 176, 118 P 700; 
Cahill v. Stone, 153 Cal. 571, 96 P 84, 
19 LRANS 1094; Peters v. Bowman, 
115 Cal. 345, 47 P 1138, 598, 56 AmSR 
106; Callahan v. Hel River, ete, R. 
Co., 92 Cal. 89, 28 P 104; Barrett v. 
Southern, Pac. R, Co., 91 Cal. 296, 27 
P 666, 25 AmMSR 186; Sandberg v. Mc- 
Gilvray-Raymond Granite Co., 66 Cal. 
A. 261, 226 P 28; Faylor v. Great 
Eastern Quicksilver Min. Co., 45 Cal. 
A. 194, 187 P 101; Polk v. Laurel Hill 
Cemetery Assoc., 37 Cal. A. 624, 174 
P 414. 

Colo.—Windsor Reservoir, etc., Co. 
v. Smith, 261 P 872; Public Serv, Co. 
Vv. , Petty; 7b. Colo. 454, 226). P4297" 
Lovejoy _v. Denver, ete, R. Co., 59 
Colo. 222, 146 P 268, LRA1915E 888, 
AnnCas1916E 1075; Denver’ City 
Tramway Co. v. Nicholas, 35 Colo. 
462, 84 P 813. 

Del.—Hurd v. Phoenix Co., 30 Del. 
832, 106 A 286. 

D. C.—Sullivan v. Huidekoper, 27 
lay 154, 5 LRANS 2638, 7 AnnCas 

Fla.—Stark v. Holtzclaw, 90 Fla. 
207, 105. S 330, 41 ALR 1323, 

Ga.—Underwood v. Western, etc., 
R. Co., 105 Ga. 48, 31 SE 123; Fergu- 
son v. Columbus, etc., R. Co., 75 Ga. 
Gel (lace Oe. 

Ida.—York v. Pacific, etc., R. Co., 8 
Ida. 574, 69 P 1042) 

Ill._— Stollery v. Cicero, etc., R..Co., 
243 Ill. 290, 90 NE 709 [aff 148 Ill. A. 
499]; Siddall v. Jensen, 168 Ill. 48, 48 
NE 191, 39 LRA 112; Pekin v. Mc- 
Mahon, 154 Ill. 141, 39 NE 484, 45 
AmSR 114, 27 LRA 206 [aff 53 Ill. A. 
189, and exp] St. Louis, etce., R. Co. v. 
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of the ‘‘turntable cases,’’!7 or of the ‘‘torpedo 


doctrine imposes lability for in- 


juries to children, even though they are technical 
trespassers, where such injuries are the result of 
the failure of the owner or person in charge to take 
proper precautions ‘to prevent injuries to children 
by instrumentalities or conditions which he should, 
in the exercise of ordinary judgment and prudence, 
know would naturally attract them into unsuspected 
The doctrine originated in an English 


Bell, 81 Ill. 76, 25 AmR 269]; Ander- 
son v. Karstens, 218 Ill. A. 285 [rev 
on other grounds 297 Ill. 76, 130 NE 
338]; Kingsley v. Farmers Lumber, 
etc.,.-.Co., .209 «Ill; Al~38; (Cochran: cv. 
Kankakee Stone, ete., Co., 179 Ill, A. 
437; Rost v. Parker Washington Co., 
176 Ill. A, 245; Linnberg v. Rock Is- 
land, 136 Ill. A. 495; Lake Erie, etc., 
R. Co. ‘vi Klinkrath, 130' Til) 1A. 322 
[rev on other grounds 227 Ill. 439, 
81 NE 377]; McAllister v. Jung, 112 
Ill. A, 138;~ American Advertising, 
etc., Co. v. Flannigan, 100 Ill. A. 452; 
Union Stock Yard, etc., Co. v. Butler, 
92 Ill, A. 166; Jensen v. Wetherell, 79 
Wt AL 33. 

Ind.—Knapp v. Doll, 180 Ind, 526, 
103 NE 385; Penso v. McCormick, 125 
Ind, 116, 25 NE 156, 21 AmSR 214; 
9 LRA 313; Indianapolis v. Williams, 
58 Ind. A. 447, 108 NE 387; Lewis v. 
Cleveland, etc., R. Co., 42 Ind. A. 337, 
84 NE 23. 

Iowa. — McKiddy v. Des Moines 
Electric Co., 202 Iowa 225, 206 NW 
815; Nelson v. Lake Mills Canning 
Co., 193 Iowa 1346, 188 NW 990; Tay- 


lor v. Minneapolis, etc., R. Co., 180 
Iowa 702, 163 NW 405; Wilmes v. 
Chicago Great Western R. Co., 175 


Iowa 101, 156 NW 877, LRA1917F 
1024; Ashbach v. Iowa Tel. Co., 165 
Iowa 473, 146 NW 441; Anderson v. 
Ft. Dodge, etc., R. Co., 150 Iowa 465, 
130 NW 391; Edgington v. Burling- 
ton, etc., R, Co., 116 Iowa 410, 90 NW 
pe daa iy Say. ena aya 

Kan.—Roman v. Leavenworth, 90 
Kan, 379, 133 P 551; Tavis v. Kansas 
City, 89 Kan. 547, 132 P 185; Osborn 
v. Atchison, etc., R. Co., 86 Kan. 440, 
121 P 364; Smith v. Marion Fruit Jar, 
etc., Co., 84 Kan. 551, 114 P 845; Con- 
solidated Electric. Light, ete., Co. v. 
Healy, 65 Kan. 798, 70 P 884: Biggs 
v. Consolidated Barb-Wire Co., 60 
Kan. 217, 56 P 4, 44 LRA 655; Price 
vy. Atchison Water. Co., 58. Kan. 551, 
50 P 450, 62 AmSR 625; Kinchlow v. 
Midland El. Co., 57 Kan. 3874, 46 P 
703; Kansas Cent, R. Co. v. Fitzsim- 
mons, 22 Kan. 686, 31 AmR 2038. 

Ky,.—Louisville, ete., R. Co, v. Hut- 
ton, 220 Ky. 277, 295 SW 175; Do- 
minion Constr. Co. vy. Williamson, 217 
Ky. 62, 288 SW 1018; Tupman v. 
Schmidt, 200 Ky. 88, 254 SW 199; 
Lyttle v. Harlan Town Coal Co., 167 
Ky. 345, 180 SW 519: Myer v. Union 
Light, ete, Co. 161 Ky, 3320 151.59 Ww 
941, 483 LRANS 136; Brown y. Chesa- 
peake, etc., Ri,Co,,,. 135. Ky. 798) 123 
SW 298, 25 LRANS 717; Indian Re- 
fining Co. v. Mobley, 1384 Ky. 822, 121 
SW 657, 24 LRANS 497; Kentucky 
Cent. R. Co. v, Gastineau, 83 Ky. 119; 
Bransom y. Labrot, 81 Ky. 638, 50 
AmR 193. 

La.—Westerfield v, Levis, 43 La. 
Ann. 63, 9 S 52. 

Md.—See Grube v, Baltimore City, 
182 Md. 355, 361, 103 A 948, LRA 
1918E 1086 (‘the doctrines of at- 
tractive nuisances, implied invita- 
tions, ete., may be justly applied in 
some cases’’). 

Minn.— Erickson vy. 
etc., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 9738; Znidersich v. Min- 
nesota Utilities Co., 155 Minn. 293, 
193 NW 449; Dahl v. Valley Dredging 
Co., 125 Minn, 90, 145 NW. 796, 52 
LRANS 1173; Berg v. B. B. Fuel Co., 
122 Minn. 323, 142 NW 3821; Decker 
y. Itasca Paper Co., 111 Minn. 439, 
127 NW 1838; Mattson v. Minnesota, 


Minneapolis, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a. 
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‘ease in which one who left a horse and cart un- 
attended on the street was held liable for an injury 
received by a child while playing on the eart,2° but 
has since been extended far beyond the strict legal 
principles involved in that case.?4 
States the doctrine is designated the ‘‘turntable’’ 


ete., R. Co., 95 Minn. 477, 104 NW 
443, 111 AmSR 483, 70 LRA 503, 5 
AnnCas 498; Haesley v. Winona, etc., 
R. Co., 46 Minn. 233, 48 NW 1023, 24 
AmSR 220; O’Malley v. St. Paul, etc., 
R. Co.,* 43 Minn. 289, 45 NW 440; 
Keffe v. Milwaukee, ete. R. Co. 21 
Minn. 207, 18 AmR 393. 

Miss.—Salter v. Deweese-Gammill 
Lumber Co., 137 Miss. 229, 239, 102 S 
268 [cit Cyc]; eect Vv. Vicksburg, 
64-Miss. 777, 2 S 178. 

Mo. —Buddy v. Union Terminal R. 
Co., 276 Mo. 276, 207 SW 821; O’Hara 
v. “Laclede Gas’ Light Co., "944 Mo. 
395, 148 SW 884; Berry v. "St. Louis, 
etc., R. Co., 214 Mo. 593, 114 SW 27; 
Schmidt v. Kansas City Distilling 
Co., 90 Mo. 284, 1 SW 865, 2 SW 417, 
59 “AmR AIG Nagel v. Missouri Pac. 
R. Co., 75 Mo. 6538; 42 AmR 418; 
Turner v. Thomas, 71 Mo. 596: 
Hughes v. Hannibal, etc., R. Co., 66 
Mo. 325; Koons v. St. Louis, ete: RR. 
Co.; 65 Mo. 592; Morrison v. Phelps 
- Stone Co., 203 Mo. A. 142, 219. SW 
393; Hight v. American Bakery Co., 
168 Mo. A. 431, 151: SW 776; Porter 
vy. Anheuser- Busch Brewing Assoc., 
24 Mo. A, 1. 

Mont.—Fusselman v. Yellowstone 
Valley Land, etc., Co., 53 Mont. 254, 
163 P 473, AnnCas1918B 420; Martin 
Vv. Northern Pac. RCo; 51 Mont. OL, 
149 P 89; Gates v. Northern Pac. R. 
Co, 30 Mont. 103, 94 P 751. 

Nebr.—Zigman v. Bebee, etc., Fur- 
niture Co., 97 Nebr. 689, 151 NW 166, 
LRA1915D 536; Tucker v. Draper, 62 

; a 66, 86 NW 917, 54 LRA 321. 
C.—-Ferrell Wi Dixie Cotton Mills, 
157 Nee 528, 73 SE 142, 37 LRANS 
64. See Greer v. Damascus Lumber 
Co., 161 N. C. 144, 76 SE 725 (appar- 
ently recognizing the doctrine, and 


holding a railroad company liable for. 


injury to a boy who was riding on 
the tailboard of an engine with the 
knowledge of the engineer); Briscoe 
v. Henderson Lighting, etc., Co., 148 
N. C. 396, 62 SE 600, 19 LRANS "4116 
(apparently recognizing the doctrine, 
although not applying it). 

Okl.—Turner v. Durant Cotton Oil 
Co., 96 Okl. 31, 219 P 892 

Or.—Carr Vv. Oregon-Washington 
Re etc., Co.,. 201, P 899. 

Philippine. —Taylor v. Manila Elec- 
tric R., etc., Co., 16 Philippine 8. 

Ss. C.—Renno vv. Seaboard Air Line 
R. Co., 120 8S. C. 7, 112 SE 439; Sexton 
v. Noll Constr. Co., 10S 8. Cx 51'b,, 90 
SH 129; Hayes v. Southern Power Co., 
95 S. G. 230, 78 SE 956; Franks v. 
Southern Cotton Oil Co., WS Se 1, 
58 SE 960, 12 LRANS 468: Bridger v. 
Asheville, ete., R. Co. SC. 456, 
3 SE 860, 13 AmSR 653. 

Ss. D.—Baxter v. Park, 44 S. D. 360, 
184 NW 198 [foll Baxter v. Park, 48 
S. D. 506, 205 NW 75]. 

Tenn. —Doyle v. Chattanooga, 128 
Tenn. 433, 161 SW 997, AanCas1915C 
283; Louisville, etc., R. Co. v. Ray, 
124 Tenn. 16, 134 SW 858, sg 
1912D 910; East Tennessee, éte., RR. 
Co. Vv. Cargille, 105 Tenn, 628, 59 "SW 


141; Whirley v, Whiteman, At Head 
610. 
Tex.—San Antonio,, etc.; .R...Co..v. 


92 Tex. 98, 46 SW. 28;. Ft. 
Worth, etc., R. Co. v. Robertson, 16 
SW 1093, 14 LRA 781; Gulf, etc, R. 
Co. Vv. McWhirter, 17 Tex. 356, 14'SWw 
26,19 AmSR 755; Gulf, etc., R. Co. v. 
styron, 66 Tex, 421, 1 SW 161: Evan- 
sich v. Gulf, etc., R. Co., 57 Tex. 126, 
44 AmR 586; Gainey Vv. International, 
GLC. et. Co., (Civ. A.) 280 SW 852; 
Flippen- -Prather Realty Co. v. Mather, 
(Civ. A.) 207 SW 121; Gulf, etc., R. 
Co. v. Chappel, (As A.) 201 SW 1037 
freh den (Civ, A.) 202 SW _ 366]; 
Dudley v. Hawkins, (Civ. A.) 183 SW 
776; Rinker v. Galveston-Houston 


Morgan, 
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In the United 
table.2? 


Hlectrie’R.' Co.) (Civ. A.) 176 SW 737; 
Little v. James McCord Co., (Civ. AY) 
151 SW 8385; St. Louis Southwestern 

2 COS Ve Davis, (Civ. A.) 110 SW 
939; San Antonio, etc., R. Co. v. Skid- 
more, 27 Tex. Civ. A. 329, 65 SW 215; 


Dublin Cotton Oil Co. v. Jarrard, 
(Civ. A.) 40 SW 531. But see Dob- 
bins v. Missouri, ete., R. Co., 91 Tex. 


60, 41 SW 62, 66 AmSR 856, 88 LRA 
573 (where it was said that ‘the cases 
asserting this doctrime are not based 
upon sound principle). 
Utah.—Palmer v. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 16 
AnnCas 229: Brown v. Salt Lake City, 
33 Utah 222, 93’ P’'570, 126° “AmSR 
828, 14 LRANS 619, 14 AnnCas 1004. 
Wash. — Heva v. Seattle School 
Dist. No. 1, 110 Wash. 668, 188 P 776; 
Barnhart y. Chicago, ete., R. Co., 33 
Wash. 304, 154 P 441, LRA1916D 443; 
Jorgenson v. Crane, 86 Wash. 212; 150 
P 419, LRA1917F 983; Bjork v.. Ta- 
coma, 76 Wash. 225, 135 °P 1005, 48 


LRANS 331; Haynes v. Seattle, 69 
Wash, 419, "195 Pp 147; Gordon v. 
Snoqualmie Lumber, ete., Cos, 59 


Wash. 272, 109 P 1044, 29 LRANS 88; 
McAllister v. Seattle Brewing, etc., 
Co., 44 Wash. 179, 87 P68; Nelson v. 
McLellan, 31 Wash, 208, 71 P 747, 96 
AmSR 902, 60 LRA 793: Ilwaco R., 
etc., Co. v. Hedrick, 1 Wash. 446, 25 
P 335, 22 AmSR 169. 

Wis.—Routt v. Look, 180 Wis. 1, 
191 NW 557; Webster v. Corcoran 
Bros. Co., 156 Wis, 576, 146 NW 815; 
Kelly v. Southern Wisconsin R. Co., 
ae Wis. 328, 140 NW 60, 44 LRANS 

Eng.—Lynch v. Nurdin, 1 Q. B. 29, 
41 ECL 422, 113 Reprint 1041. 

N. S.—Burbidge v. Starr Mfg. Co., 
54 N. S. 121, 56 DomLR 658. 

Ont.—Smith vy. Hayes, 29 Ont. 283. 

Que.—Roullier v. Magog, 37 Que. 
Super. 246; Canadian Pac. R. Co. v. 
Coley, 16 Que. K. B. 404, 8 CanRCas 
274 [aff 29 Que. Super. 282]. 

[a] “This conclusion is founded 
on reason, justice, and necessity, and 
neither the contention that a man has 
a right to do what he will with his 
own property or that children should 
be kept under the care of their par- 
ents or guardians, so as to prevent 
their entering on the premises of 
others, is of sufficient weight to put 
it in doubt.” Taylor v. Manila Elec- 
tric R., etc., Co., 16 Philippine 8, 22. 

[b] “The law fixes a different 
standard of liability in case of injury 
to children going upon premises 
where there is a dangerous agency 
than that which applies to adult per- 
sons. Where an owner creates upon 
his premises ‘a dangerous thing which 
from its nature has a tendency to at- 
tract children, who from childish in- 
stincts are drawn into danger, the 
law requires such reasonable precau- 
tions as the circumstances admit of 


‘to prevent them from playing with 


the thing or to protect them from 
injury while playing with it.” Fol- 
lett -v. Illinois Cent. R. Co., 288 Ill. 
506, 511, 123 NE 592. 

[ce] Doctrine applies to municipal 
corporation. — Indianapolis v. Wil- 
liams, 58 Ind. A, 447, 108 NE 387; 
Altus v. Millikin, 98 Ok, 1, 223 PB 851. 

20. Lynch v. Nurdin, 1 Q. B. 29, 
41 ECL 422, 113 Reprint 1041. 

fa] “All of the authorities agree 
that the doctrine is bottomed upon 
the old English case of Lynch v. 
Nurdin, 1 Q. B. 29, 41 ECL 422, 113 
Reprint 1041... . Briefly, the facts 
and the law of that case were that 
defendant therein negligently left his 
horse and cart unattended in a public 
street. Plaintiff, a child seven years 
of age, got on the cart to play. An- 
other child led or drove the horse on; 
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-doctrine or the doctrine of the ‘‘turntable cases,’’ 
because the leading American case on the subject, 
in which the doctrine was first recognized by the 
supreme court of the United States, involved an 
injury to a child playing about a railroad turn- 


plaintiff fell from the cart, and the 
cart wheel ran over him and broke 
his leg. Held, that defendant was 
liable, though plaintiff was a tres- 
passer and his own trespass contrib- 
uted to his hurt, and it was therefore 
ruled to be a question for the jury 
whether defendant was negligent, and 
whether his said negligence caused 
plaintiff's injury.” Buddy vy. Union 
Terminal R, Co., 276’ Mo. 276, 284, 207 
SW 821 

21. Buaay v. Union Terminal R. 
Co., supra (“It is obvious’ that in 
Lynch v. Nurdin, 1 Q. B. 29, 41 ECL 
422, 113 Reprint 1041, the infancy 
and tender years of the plaintiff go 
only to, and are in the law of the 
case used only for, the purpose of 
excusing his contributory negligence, 
otherwise present and glaring. The 
plaintiff was no trespasser upon the 
street where the cart and horse were; 
he was merely a trespasser upon the 
personal property of the defendant, 
which personal property was at the 
time situated at a spot whereat 
plaintiff and defendant had mutual 
and equal concurrent rights, but 
whereat it was a negligent act to 
leave the horse unfastened and unat- 
tended. But the cases which in the 
several jurisdictions of the United 
States ostensibly follow the case of 
Lynch v. Nurdin, go very much far- 
ther than that case, in that they ex- 
cuse a trespass, upon private real 
property and labor to find some log- 
ical basis for the duty to safeguard 
such a trespasser. In many of the 
American cases there are involved 
trespasses both upon real property 
and upon personal property. Cases 
wherein, upon any orfiinary rule on 
which legal liability is bottomed, no 
duty is owed by the landowner to’ the 
trespasser, Save to forbear inflicting ~- 
upon him a wanton or malicious in- 
juty''). 

22. Sigux , City, “ete. tie Cosaas 
peck 17 Wall. (U..S.) 657, 21 L. ed. 

[a] “The leading case of Sioux 
City, etc., R. Co. v. Stout, 17 Wall. 
657, 21 L. ed. 745, was a case in 
which the plaintiff, a child of tender 
years, was injured while playing 
with other children on qa railroad 
turntable. This turntable was ordi- 
narily held secure from movement by 
a heavy cast-iron latch. This latch 
had been for some time broken, so 
that the table could be easily turned 
on its pivot by the children who 
played on and near it. The turntable 
was on the uninclosed land of the 
railroad company. There was. evi- 
dence tending to show that small 
children were in the habit of playing 
around and upon this turntable, to the 
knowledge of defendant’s servants. 
Dillon, Circuit Judge, in the court 
below, had, in charging the jury on 
the question whether there was neg- 
ligence on the part of the railroad 
company, in allowing the turntable 
to remain in the condition in which 
it was, said: ‘That to maintain the 
action it must appear by the evidence 
that the turntable, in the condition, 
situation, and place where it then 
was, was a dangerous machine, one 
which, if unguarded or unlocked, 
would be likely to cause injury to 
children; that if in its construction 
and the manner in which it was left 
it was not dangerous in its nature, 
the defendants were not liable for 
negligence; that they were further ta 
consider whether, situated as it was 
on the defendant’s property in a 
small town, somewhat remote from 
habitations, there was negligence in 
not. anticipating that injury might 
occur if it was left unlocked or un- 
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As offsetting defense of contributory negligence. 
It has been said that the doctrine is available to 
meet the defense of contributory negligence on the 
part of a child who was injured, rather than as a 
foundation for liability for such injury.”* 

There is a great diversity of judicial opinion with 
respect to the acceptance or rejection in whole or 
in part of the doctrine under discussion.”* 

[§ 156] (2) Reasons for Rule—(a) Implied Invi- 


guarded; that if they did not have 
reason to anticipate that children 
would be likely to resort to it, or 
that they would be likely to be in- 
jured if they did resort to it, then 
there was no negligence.’ The Su- 
preme Court approved of this state- 
ment of the law, and decided that the 
case had been properly submitted to 
the jury. The principle of this case 
has been adhered to by the Supreme 
Court, in subsequent cases, as also 
by many cases in the highest courts 
of the states, and though there is 
some conflict in the decisions of the 
state courts, the decided weight of 
their authority is on the side of what 
has come to be called the ‘Doctrine 
of the Turntable Cases.’”’ Snare, etc., 
Co. v: Friedman, 169 Fed. I, 9, 94 
CCA 369, 40 LRANS 367 [certiorari 
den 214 U. S. 518, 29 SCt 700, 53 L. 
ed. 1065]. 

23. Hight v. American Bakery Co., 
168 Mo, A. 431, 454, 151 SW 776 (“the 
rule is to be invoked, not as a foun- 
dation for the liability of the de- 
fendant, but to meet the defense of 
contributory negligence on the part 
of the plaintiff, a child, injured. It 
is applied, not as a weapon of attack 
or as a ground of liability, but as a 
defense on the part of the plaintiff, 
a minor, one of tender years, against 
liability for his own acts of negli- 
gence, carelessness or even trespass 
in going upon the premises where the 
appliance is maintained’). 

24. Anderson v. Ft. Dodge, etc., R. 
Co., 150 Iowa 465, 468, 130 NW 391; 
Fusselman v. Yellowstone Valley 
Land, etc., Co., 53 Mont. 254, 163 P 
473, AnnCas1918B 420. 

“The courts of the several states 
are arrayed in apparently irrecon- 
cilable conflict upon the question how 
far, if at all, the ancient doctrine 
which exonerates a property owner 
from the duty of considering or car- 
ing for the safety of a trespasser 
upon his premises is applicable where 
the injured person is a young child 
who has been attracted to the place 
of danger by conditions and circum- 
stances created or permitted by the 
owner, and especially where the 
owner knows, or aS a reasonable per- 
son ought to apprehend, the danger 
of resultant injury to children too 
young and inexperienced to under- 
stand the fact or meaning of tres- 
pass or to exercise judgment or care 
for their own safety.” Anderson v. 
Ft. Dodge, etc., R. Co., supra. 

{a] “No other subject within the 
domain of the law has given rise to 
greater divergence of judicial opin- 
jon than the doctrine of Sicux City, 
etc., R, Co. v. Stout, 17 Wall. (U. S.) 
657, 21 L. ed. 745. In some jurisdic- 
tions it is repudiated altogether; in 
others applied strictly; in others 
adopted in a more or less modified 
form; while in others it has been ex- 
tended to such a variety of cases 
that it has lost its original identity 
and has become a new rule of the 
substantive law of negligence. The 
courts which give recognition to the 
doctrine are not agreed upon the 
principle which underlies it and en- 
counter difficulty in defining the doc- 
trine itself. By some of these courts 
it is treated as an exception to the 
general rule of nonliability to tres- 
passers—an exception born of neces- 
sity and applied out of consideration 
for the irresponsibility of infancy. 
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tation. 


upon, or use 


Others invoke the doctrine’ only in 
cases where an invitation can be im- 
Plied from the acts of the land 
Owner, upon the theory that, ‘what 
an express. invitation would be to an 
adult, the temptation of an attractive 
plaything is to a child of- tender 
years.’ (Keffe v. Milwaukee, etc., R. 
Co., 21 Minn. 207, 18 AmR 393.) So 
much has been written upon the sub- 
ject that we shall not attempt to add 
anything new to the discussion. To 
review the decided cases is useless, 
and to reconcile them is impossible.” 
Fusselman v. Yellowstone Valley 
Land, etc., Co., 53 Mont. 254, 259, 163 
P 473, 474, AnnCas1918B 420. 

Pada a of doctrine see infra § 

Tendency to limit doctrine see in- 
fra § 188. 

25. U. S.—Perry v. Tonopah Min. 
Co., 13. Fs (G2d)" 865. 

Cal.—Cahill v. Stone, 153 Cal. 571, 
96 P 84, 19 LRANS 1094. 

Ill.—McDermott y. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill. A. 415]. 

Kan.—Consolidated Electric Light, 
eat Co, v.. Healy, 65, Kan. 798, .70. P 

Mo.—Berry v. St. Louis, ete, R. 
Co., 214 Mo. 593, 606, 114 SW 27. 

Tex.—Johnson y. Atlas Supply Co., 
(Civ. A.) 183 SW 31. 

“In some cases it iS said that con- 
sidering the instincts and the curi- 
osity of a little child the principle 
that protects him in the turntable 
cases is the same that protects my 
turkeys against being tolled by 
grains of corn into my neighbor’s 
trap, and protects my dog against 
being tolled by scented meat into a 
like fix.” Berry v. St. Louis, etc., R. 
Co., supra. 

Necessity of attractiveness to chil- 
dren see infra § 163. 

26. U. S.—Heller v. New York, 
etc., R. Co., 265 Fed. 192, 17 ALR 823. 

Cal.— Faylor v. Great Eastern 
Quicksilver Min. Co., 45 Cal. A. 194, 
187 P 101; Weik v. Southern Pac. Co., 
2A Cali Ayo TLiypdaaven tos 

Colo.—Hayko vy. Colorado, ete., Coal 
Co., 77 -Colo:143,°235 P 373).39 ALR 
482; Lovejoy v. Denver, etc., R. Co., 
59 Colo. 222, 146 P 263, LRA1915B 
888, AnnCas1916E 1075. 

Ga.—Southern Cotton Oil Co. vy. 
Pierce, 145 Ga, 130, 88 SE 672. 

Ill.—Ramsay v. Tuthill Bldg. Ma- 
terial “Co-.,) 296: 111} *396)°129" NE “127; 
36 ALR 23; McDermott v. Burke, 256 
Tll. 401, 100 NE 168 [aff 170 Tll. A. 
415]; Stollery v. Cicero, etc., R. Co., 
243 Ill. 290, 90 NE 709 [aff 148 Ill. A. 
499]; Siddall v. Jansen, 168 Ill. 43, 
48 NE 191, 39 LRA 112; Pekin v. Mc- 
Mahon, 154 Ill. 141, 39 NE 484, 45 
AmSR 114, 27 LRA 206; Kingsley v. 
Farmers Lumber, etc., Co.,. 209 Ill. A, 
88; Cochran v. Kankakee Stone, etc., 
Co., 179. Ill. A. 487; Linnberg v. Rock 
Island, 136 Ill. A. 495; Lake Erie, 
etc., R. Co. v. Klinkrath, 1380 Ill, A. 
322 [rev on other grounds 227 IIl. 
439, 81 NE 3877]; Northwestern El. 
R. Co. v. O’Malley, 107 Ill. A. 599. 

Ind.—Lewis v. Cleveland, ete., R. 
Co., 42 Ind, A. 337, 84 NE 28; Chi- 
tago) 6to5 “Re Cop vox hes) Inds A: 
268, 70 NE 81. 

Iowa.—Nelson v. Lake Mills Can- 
ning Co., 193 Iowa 1346, 188 NW 990; 
Davis v. Malvern Light, ete., Co., 186 
Iowa 884, 173 NW 262, 

Minn. — Erickson v. Minneapolis, 
etc., R. Co., 165 Minn. 106, 205 NW 
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It is frequently stated that a reason for 
the attractive nuisance rule is that the condition 
or appliance in question, although its danger is 
apparent to those who have reached years of dis- 
cretion, is so enticing or alluring to children of 
tender years as to induce them to approach, get 
it,?5 
amounts to an implied invitation to such children.”® . 
According to this view, children who are thus in- 


and- that this attractiveness 


889, 45 ALR 973; Dahl v. Valley 
Dredging Co., 125 Minn. 90, 145 NW 
796, 52 LRANS 1173. 

Mo.—State v. Ellison, 281 Mo. 667, 
220 SW 498 (quashing record Barnett 
v. Kansas City, (A.) 214 SW 240]; 
Kelly v. Benas, 217 Mo. 1, 116 SW 
557, 20 LRANS 903. 

Mont.—Fusselman vy. Yellowstone 
Valley Lahd, etc., Co., 53 Mont, 254, 
163 P 473, AnnCas1918B 420. 

Tex.—San Antonio, etc., R. Co. vy. 
Morgan, 92 Tex. 98, 46 SW 28: Mis- 
souri, ete., R. Co. v. Edwards, 90 Tex. 
65, 36 SW 430, 32 LRA 825; McCoy v. 
Texas Power, ete., Co., (Commn, A.) 
239 SW 1105; Johnson v. Atlas Sup- 
ply Co., (Civ. A) 183 SW 31; Hogan 
v. Houston Belt, etc., R. Co., (Civ. A.) 
148 SW 1166; San Antonio, etc, R. 
Co. v. Skidmore, 27 Tex. Civ. A. 329, 
65 SW 215; San Antonio, etc., R, Co. 
By oreaas 24 Tex. Civ. A. 58, 58:SW 
oO 


Utah.—Brown v. Salt Lake City, 33 
Utah 222, 93 P 570,126 AmSR 828, 14 
LRANS 619, 14 AnnCas 1004. 

“To knowingly attract a child to a 
dangerous place where you know, or 
ought to know, he will play and prob- 
ably get hurt, ought to be considered, 
as above intimated, to be no less than 
to invite him there.’ Morrison v. 


Phelps Stone Co., 203 Mo. A. 142, 145, 
219 SW 393. 
“One Who maintains upon his 


place, and permits to remain exposed, 
something dangerous when ap- 
proached or used, and of such an at- 
tractive character that he knows, or, 


as a reasonably prudent man should 


know, it will invite the attention of 
children and draw them to it, because 
of their sportive and playful natures, 
impliedly invites them to come; that, 
in exposing such an instrumentality, 
with the, knowledge that it will at- 
tract children, he occupies the same 
position when they come as if he had 
beckoned to them and they followed: 

. All the cases of-attractive nui- 
sance seem to rest upon the thought 
that exposing anything of a charac- 
ter that appeals to children’s nature, 
and, by appealing, draws them to it, 
is, in its very nature, an implied in- 
vitation to them to come.’ Wilmes 
v. Chicago Great Western R. Co., 175 
Iowa 101, 108, 156 NW 877, LRA 
1917F 1024. 

“While it is very plain that temp- 
tation is not invitation, it may be 
held that knowingly to establish and 
expose, unfenced, to children of an 
age when they follow a bait as me- 
chanically as a fish, something that 
is certain to attract them, has the 
Jegal effect of an invitation to them 
although not to an adult.’ United 
Aine, etc... Cos Voi Britt. 258 vO sa eos. 
275, 42 SCt 299, 66 L. ed. 615 [rev 
264 Fed. 785]. 

[a] Inducing belief of leave to 
enter.—‘‘It is not the keeping or leay- 
ing of all kinds of dangerous and at- 
tractive machines or other instru- 
ments upon premises that renders the 
owner or occupant liable if he does 
not take precautions to guard or pro- 
tect them, or to prevent intrusions 
and unauthorized visits of children. 
The instrument or agency must not 
only be dangerous and attractive, but 
the circumstances of leaving and 
maintaining it must also be such as 
to induce young children to believe 
that they are at liberty to enter and 
handle or play about it. That is, it 
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duced to enter upon the premises or use the danger- 
ous instrumentality do not become trespassers,?’ and 
the owner or person in charge owes to them, the 
same as to other invitees,”* the duty to exercise ordi- 
nary care to render the premises reasonably safe for 
them,”° and ordinary care in such circumstances 
can be exercised only by taking into consideration 
the propensities of the children who play there, the 
ability of such children to appreciate the danger, 


must be made to appear, either from 
the character of the instrument or 
agency itself, or from the manner 
and circumstances under which it 
was maintained or left about the 
premises, or from other conduct on 
the part of the owner or occupant of 
the premises, that an inducement or 
its equivalent was held out to young 
children to enter. Not necessarily 
the doing of something on the part 
of the owner or occupant for the pur- 
pose of inducing the entry, but the 
doing of something other than a mere 
operation of the machine or instru- 
ment, in the ordinary and usual man- 
ner, which has the effect_of causing 
or inducing the entry. Operating a 
machine in a factory may be danger- 
ous and attractive to young children. 
If they are induced to enter from an 
attraction arising merely from’ the 
ordinary operation of it, and from no 
other conduct on the part of the 
owner or occupant of the premises, 
the doctrine ordinarily is not appli- 
eable.” Smalley v. Rio Grande West- 
ern R. Co., 34 Utah 423, 448, 98 P 311. 

[b] “he doctrine underlying the 
‘turntable’ cases is that the leaving 
or maintaining of a dangerous and 
attractive machine, or other instru- 
ment or agency, upon one’s premises, 
under circumstances which naturally 
tend to attract or allure young chil- 
dren of immature judgment, and to 
induce them to believe that they are 
at liberty to enter and handle or play 
with it, is tantamount to an implied 
invitation to enter. Hence a corre- 
sponding duty is imposed upon the 
owner or occupant of the premises 
to prevent the intrusion, or to pro- 
tect from personal injury such chil- 
dren as may be so attracted and thus 
induced to enter, and who are incapa- 
ble of appreciating the attending dan- 
gers. The doctrine is founded upon 
the principle that when one sets a 
temptation before young children 
under circumstances which in law is 
equivalent to the holding out of an 
inducement to enter, he must _ use 
ordinary care to protect them from 
harm. It is but applying the general 
rule that, when one induces or in- 
vites another upon his premises, he 
must use ordinary care to avoid in- 
juring him.” Smalley v. Rio Grande 
Western R. Co., 24 Utah 423, 448, 98 


P 331. 

[c] “Sustification for the doctrine 
fof the turntable cases] can be found 
only in the theory of implied invita- 
tion.” Fusselman v. Yellowstone 
Valley Land, etc., Co., 53 Mont. 254, 
263, 163 P 473, AnnCas1918B 420. 

{d] Invitation by estoppel.—An 
invitation by the owner to enter upon 
his property may be implied by 
estoppel in favor of children from 
facts that would raise no such im- 
plication as to adult persons. Simon- 
ton v. Citizens’ Electric Light, etc., 
@o,,- 928 ~LexitiCiv.. “As 387467 “SW 
530. 

[e] Where the owner has used due 
care in keeping his premises fenced, 
he cannot be said to have impliedly 
invited the children to go thereon. 
O’Connor v. Illinois Cent. R. Co., 44 
La. Ann. 339, 10 S 678. 

{[f] “The fallacy of the invitation 
fiction which originally was the back- 
bone of the doctrine has been quite 
fully revealed. For instance, sup- 
pose that the child, who has re- 
sponded to the so-called invitation to 
come and play, should carry away 
the attractive instrumentality after 
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having played with it, and is now be- 
ing sued for conversion, or is being 
prosecuted by the state, or let us 
Suppose that his act has seriously in- 
jured the object, and that he is being 
sued for damages, would the so-called 
invitation become defensive matter 
in such a case; we do not believe for 
a moment that any court would carry 
the doctrine to such length, for the 
very excellent reason that no invita- 
tion in fact existed. Some time ago 
Judge Jeramiah Smith very clearly 
pointed out that temptation is not 
the equivalent of invitation. 11 Har- 
vard Law Review, 349.” Carr v. Ore- 
gon-Washington R,, etce., Co., (Or.) 
261 P 899, 901, 

27. Perry v. Tonopah Min. Co., 13 
F. (2d) 865; Lewis v. Cleveland, etc., 
R. Co., 42 Ind. A. 337, 84 NE 23; Mc- 
Coy v. Texas Power, etc., Co., (Tex. 
Commn. A.) 289 SW 1105; Bjork v. 
Tacoma, 76 Wash. 225, 228, 135 P 
1005, 48 LRANS 331. 

“The child cannot be regarded as a 
voluntary trespasser,” Pekin v. Mc- 
Mahon, 154 Ill. 141, 150, 39 NE 484 
{aff 53 Dll, A. 189]. To same effect 
McDermott v. Burke, 256 Ill. 401, 100 
NE 168 [aff 170 Tll, A. 415]. 

“A child, attracted to premises 
open and unguarded in a populous 
neighborhood by things maintained 
thereon enticing to the childish curi- 
osity and instincts, is not a culpable 
trespasser in any Sound sense.’”’ Bjork 
v. Tacoma, supra. 

28. Duty to invitees generally see 
infra § 235. 

29. Faylor v. Great Hastern Quick- 
silver Min. Co., 45 Cal. A. 194, 187 P 
101; Lovejoy v. Denver, etc., R. Co., 
59 Colo. 222, 146 P 268, LRA1915E 
888, AnnCas1916E 1075. 

30. Brown v. Salt Lake City, 33 
Utah 222, 93 P 570, 126 AmSR 828, 14 
LRANS 619, 14 AnnCas 1004. 

Immaturity of person injured as 
bearing on question of due care see 
supra § 78. 

S31. See cases infra note 32. 

[a]. Attractiveness as affecting 
only degree of care.—‘‘The attractive 
character of the object or structure 
does not, in itself, create the duty, 
though when the duty exists the at- 
tractive character of the object may 
affect the degree of care required’ of 
the owner to guard against possible 
injury.” Baxter v. Park, 44S. D. 360, 
367, 184 NW 198. 

Necessity of attractiveness to chil- 
dren see infra § 163. 

32. . S.—Union Pac. R, Co. v. 
McDonald, 152 U. S. 262, 14 SCt 619, 
38 L. ed. 4384; Sioux City, etc., R. Co. 
v. Stout, 17 Wall. 657,.21 L. ed. 745 
[aff 23 F. Cas, No. 13,504]; St. Louis, 
ete., R. Co. v. Underwood, 194 Fed. 
363, 114 CCA 328. 

Ark.—Valley Planing Mill v. Mc- 
Daniel, 119 Ark. 139, 170 SW 994; 
Brinkley Car Co, v. Cooper, 60 Ark, 
545, 31 SW 154, 46 AmSR 216. 

Cal.—Cahill v. Stone, 153 Cal. 571, 
96 P 84, 19 LRANS 1094; Barrett v. 
Southern Pac. Co., 91 Cal. 296, 27 P 
666, 25 AmSR 186; Sandberg v. Mc- 
Gilvray-Raymond Granite Co., 66 Cal. 
A. 261, 226 P 28; Polk v. Laurell Hill 
Cemetery Assoc., 37 Cal. A. 624, 174 
P 414, 

Tll.— McDermott v. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill, A, 415]. 

Ind.—Chicago, etc., R. Co. v. Fox, 
388 Ind. A. 268, 70 NE 81; Cincinnati, 
etce., Spring Co. v. Brown, 32 Ind.°A. 
58, 69 NE 197. ¢ 


Iowa.—McKiddy v. Des Moines 
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and their power to avoid it.®° 

[§ 157] (b) Reasonable Anticipation. 
reason given for the rule is that the condition, ap- 
pliance, or thing being of a nature calculated to 
attract children of tender years,*! the owner of, 
or the person maintaining, the same is under a duty 
of anticipating that such children will be attracted 
to approach, get upon, use, or play with it,?? and be 
injured as a result of so doing,?? and is therefore 


Another 


igetrie Co., 202 Iowa 225, 206 NW 


Kan.—Tavis v. Kansas City, 89 
Kan. 547, 132 P 185; Biggs v. Consoli- 
dated Barb-Wire Co., 60 Kan. 217, 56 
P 4, 44 LRA 655; Chicago, ete. R.iCo; 
v. Bockoven, 538 Kan. 279, 36 P 322. 

Ky.—Lyttle vy. Harlan Town Coal 
Co., 167 Ky. 245, 180 SW 519. 

Mich.—Powers v, Harlow, 53 Mich. 
507, 19 NW 257, 51 AmR 154. 

Minn. — Erickson v. Minneapolis, 
etc., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 973. / 

Mo.—Witte v. Stifel, 126 Mo. 295, 
28 SW 891, 47 AmSR 668. 

Mont.—Martin v. Northern Pac. R. 
Co., 51 Mont. 31, 149 P 89, 92 [quot 
Cyc]; Gates v. Northern Pac. R. Co., 
37 Mont. 103, 94 P 751. 

Nebr.—Chicago, ete, R. Co. v. 
Krayenbuhl, 65 Nebr. 889, 91 NW 880, 
59 LRA 920. : 
_ N. C.—Briscoe vy. Henderson Light- 
ing, etc., Co., 148 N. C. 396, 62 SE 600, 
19 LRANS 1116. 

S. D.—Baxter v. Park, 44 S. D. 360, 
184 NW 198. 

Tex—-Kt. “Worthy | ete: eRuv Co. ave 
Robertson, 16 SW 1093, 14 LRA 781; 
Evansich v, Gulf, éte., R. Co., 57 Tex. 
126, 44 AmR 586; Ollis y. Houston, 
etc., R. Co., 31 Tex. Civ. A. 601, 73 
SW 30; Dublin Cotton Oil Co. v. Jar- 
rard, (Civ. A.) 40 SW 581. 

Wash.—Jorgenson v. Crane, 86 
Wash, 273, 150 P 419, LRA1915F 983; 
Ilwaco R., etc., Co. v. Hedrick, 1 
Wash. 446, 25 P 335, 22 AmSR. 169. 

Que.—Canadian Pac. R. Co. v. 
Coley, 16 Que. K. B. 404, 8 CanRCas 
274 [aff 29 Que. Super. 282). 

“Tf the conditions are such that 
the owner may reasonably anticipate 
that children of such tender age as 
to be incapable of exercising proper 
care for their own safety may by 
their own instincts be attracted to 
the dangerous thing and thereby ex- 
posed to danger, he will be liable 
for an injury to a child so attracted, 
resulting from leaving the machine 
or dangerous thing exposed. Under 
such circumstances he would have 
good reason to expect that children, 
from their well known habits and 
nature, would be attracted to the 
dangerous thing, and its maintenance 
would amount to an implied invita- 
tion to them, so that they cannot be 
regarded as voluntary trespassers.” 
McDermott v. Burke, 256 Ill. 401, 406, 
100 NE 168 [aff 170 Ill, A. 4159. 

33. Ala.—Alabama Great Southern 
ee v. Crocker, 131 Ala. 584, 31 S 

Ark.—Valley Planing Mill v. Mc- 
Daniel, 119 Ark. 139, 170 SW 994; 
Brinkley Car Co. v, Cooper, 60 Ark. 
545, 31 SW 154, 46 AmSR 216. 

Cal.—Cahill v. Stone) 153 Cal. 571, 
96 P &4, 19 LRANS 1094. 

Ga.—Ferguson v. Columbus, 
Rio evi Gar 102% 

Tll.—Pekin v. McMahon, 154 Ill. 
141, 89 NE 484, 45 AmSR 114, 27 
LRA 206 [aff 538 Ill. A. 189]; North- 
western Hl. R. Co. v. O'Malley, 107 
Tll. A. 599; Coppner v. Pennsylvania 
Cow a2 Dk As 60.0% 

Iowa.—Edgington v. Burlington, 
etc., R. Co., 116 Iowa 410, 90 NW 95, 
57 LRA 561. 

Minn.—Keffe v. Milwaukee, etc., R. 
Co., 21 Minn. 207, 18 AmR 393. 

Mo.— Porter v. Anheuser-Busch 
Brewing Assoc., 24 Mo. A. 1. 

Mont.—Gates v. Northern Pac. R. 
Co., 27 Mont. 108, 94 P 751. 

N. C.—Briscoe v. Henderson Light- 


etc., 
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under a duty of guarding against the danger which 
In this connection, how- 
ever, it is to be observed that a mere possibility 
of the presence of children who may be in danger 
is not sufficient to impose a duty upon the owner.*® 
It has been considered that in order to impose lia- 
bility it must appear that defendant’s knowledge 
with respect to the dangerous character of the in- 
strumentality was superior to that of the child,*® 
and a fortiori, in the absence of any showing that 


they will thus encounter.*# 


ing, etc., Co., 148 N. C. 396, 62 SE 600, 
19 LRANS 1116. 

Or.—Carr v. Oregon-Washington R., 
ete., Co., 261 P 899. 

S. D.—Baxter v. Park, 44S. D. 360, 
184 NW 198. 

Tex.—Ft. Worth, etc, R. Co, “v. 
Robertson, 16 SW 1093, 14 LRA 781. 

Wash.—Barnhart v. Chicago, etc., 
R. Co., 89 Wash. 304, 154 P 441, LRA 
1916D 443. 

Que.—Canadian’: Pac. R. Co. Vv. 
Coley, 16 Que. K. B. 404, 8 CanRCas 
274 [aff 29 Que. Super, 282]. pane 

“If we are to accept the doctrine 
at all, it would seem far better to 
treat the facts as they actually come 
to us and not to veil them by an ap- 
plication of a fiction. It would seem 
to us that a child that enters upon 
the property of another without an 
express invitation is like an adult, a 
trespasser, and that some children at 
least are capable of becoming tres- 
passers. But it does not necessarily 
follow that his status as a trespasser 
must necessarily deprive him of re- 
lief. There are instances recognized 
in the law, where the owner of real 
property is liable to a.trespasser for 
an injury inflicted. ... For a discus- 
sion and collection of cases, see 29 
Cyc. 442. In the cases where a tres- 
passer fails to recover, the denial of 
liability results, not from his mere 
status as a trespasser, but because 
his presence upon the property was 
not known and should not have been 
anticipated. In the attractive instru- 
mentality cases, the law exacts of 
the owner of the land a duty to tres- 
passing children, because he has good 
reason to know of their presence. 
The rule comes into application when 
an owner of property deposits upon 
it at a point near a highway or pub- 
lic place where children are in the 
habit of congregating an object 
which attracts the attention of chil- 
dren, and when it is shown that he 
knows, or in the reasonable exercise 
of his faculties should know, that it 
is attracting. to itself children; it 
must further appear that this attrac- 
tive instrumentality will probably 
injure the children. Here the law 
imposes upon the property owner a 
duty +o exclude the children or guard 
the device. The duty is exacted be- 
cause he knows, or should know that 
he is attracting children whose 
safety will probably be affected un- 
less he exercises precautions.” Carr 
v. Oregon-Washington R., ete., Co., 
(Or e261 P's899.9 901, 

[a] “It is the apparent probability 
of danger rather than rights of prop- 
erty, that determines the duty and 
measure of care required of the au- 
thor of such a contrivance, for ordi- 
narily the duty of avoiding known 
danger to others may under some 
circumstances operate to require care 
for persons who may be at the place 
of danger without right.” Alabama 
Great Southern R. Co. v. Crocker, 131 
Ala. 584, 590, 31 S 561. 

Dangerous character of property 
or appliance see infra §§ 161, 162. 

34. Gandy v. Copeland, 204 Ala. 
366, 86 S 3; Cahill v. Stone, 153 Cal. 
571, 96 P 84, 19 LRANS 1094; Sand- 
berg v. McGilvray-Raymond Granite 
Co., 66 Cal. A. 261, 226 P 28; Wilmes 
v. Chicago Great Western R. Co., 175 
Iowa 101, 116, 156 NW 877, LRA 
1917F 1024. 


For later cases, developments and changes in the lew see cumulative Annotations, same title, page and note number, 
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“The whole doctrine of attractive 
nuisance seems to rest upon the 
thought that the defendant is liable 
if he knowingly places in an exposed 
position, and at a place where chil- 
dren are likely to congregate, a dan- 
gerous instrumentality; and this lia- 
bility rests on the further thought 
that he is bound to know, appreciate 
and understand the natural instincts 
of the child to play, and that it will 
be attracted by such agencies and 
drawn to it by this subtle influence. 
Therefore, when he sets in active 
motion these childish instincts, he is 
bound in law to guard the child 
against injury which may come to it 
in following the promptings of its 
childish nature. Thus, if the child 
is attracted across the boundary of 
defendant’s line by a dangerous and 
attractive thing placed, kept or main- 
tained upon his premises, he 'owes a 
legal duty to the child to guard it 
against injury therefrom; since, by 
so placing and leaving it, he invited 
the child to come. His liability rests 
upon the thought that he has ex- 
posed a thing of danger in an open 
place accessible to a child. He has 
clothed it in attractive garments 
which appeal to the childish mind. 
He is charged with liability because 
of the imputed knowledge of the 
habits of children to wsSe a thing so 
temptingly presented as a plaything, 
and he is liable because he has in- 
vited the child, by his conduct, to 
amuse itself with the thing left so 
dangerously exposed. This is the 
basis of the claim upon which the 
defendant is charged with liability as 
for negligence in a suit for injuring 
a child, where, if the person injured 
had been an adult, no liabilty would 
attach.” Wilmes v. Chicago Great 
Western R. Co., supra. 

[a] “The reason of the rule of the 
eases regarding liability for injuries 
suffered by children on the premises 
of another where they are permitted 
to be by express or implied invita- 
tion or as mere licensees, or attracted 
thereto by their childish instincts, 
whether the agency or instrumental- 
ity of injury be an ‘attractive nui- 
sance,’ and a dangerous agency con- 
cealed from the observation of a child 
of tender years, or a trap or pitfall, 
is that the owner or occupier of such 
premises, erecting, permitting, or ex- 
posing the dangerous’ condition, 
thing, instrument, or agency so that 
children are: likely to come in con- 
tact with it, and who he knows will 
be probably attracted by their in- 
stincts and come there, and their con- 
tact is obviously dangerous, under 
circumstances that the owner or oc- 
cupier of the premises should reason- 
ably anticipate the injury likely to 
happen to children coming in contact 
with such agency or instrumentality, 
is in duty bound to take reasonable 
care or precaution to guard it so as 
to prevent such injury.” Gandy vy. 
Copeland, 204 Ala. 366, 371, 86 S 38. 

35. Hardy v. Missouri Pac. R, Co., 
266 Fed. 860, 863, 36 ALR 1, 

“There is no limit, except physical 
ability, to what a child may do. The 
law does not require the property 
owner to guard against any such 
wide possibility of action. ‘Antici- 
pation,’ in the meaning of this doc- 
trine, means probability, not possi- 
bility. There must be a reasonable 
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the owner knew, or in the exercise of reasonable 
care should have known, of the condition causing 
the injury, liability cannot be predicated upon his 
failure to provide safeguards.*’ 
reasonable anticipation applies with particular force 
where the owners or their authorized representative 
know that children are accustomed to gather about 
or play upon the thing in question,®* and, indeed, 
it has been considered that such knowledge is nec- 
essary to the application of the doctrine,®® although 
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expectation of the presence of chil- 
dren at the time and place of danger 
before there arises a duty to guard 
them from that danger.” Hardy v. 
Missouri Pac. R. Co., supra. 

36. McKiddy v. Des Moines Elec- 
tric Co., 202 Iowa 225, 206 NW _ 815. 

37. Cooper v. Overton, 102 Tenn. 
52 SW 183, 73 AmSR .864, 45 
LRA 591. 

[a] Tllustration.—Defendant was 
the owner of land across which sur- 
face water flowed and gradually cut 
a gully several feet deep through 
which it found vent. The city, with- 
out the knowledge of defendant or 
his agent, filled up the lower end of 
the gully by dumping trash and dirt 
into it and thereafter a pond would 
form on the property after a heavy 
rain but would dry up and disappear 
in a short time. Shortly after a 
heavy rain a boy went onto the prop- 
erty and was drowned while playing 
on a plank floating in the pond. It 
did not appear that defendant knew 
of the existence of the pond or of the 
presence of the plank thereon. It 
was held that defendant was not lia- 
ble for the death of the boy. Cooper 
v. Overton, 102 Tenn. 211, 52 SW 183, 
73 AmSR 864, 45 LRA 591. 

38. Lyttle v. Harlan Town Coal 
Co., 167. Ky. 345, 350, 180 SW 519; 
Missouri, etc., R, Co. v. Edwards, 90 
Tex. 65, 36 SW. 430, 82 LRA 825. 

“If a person knows that young 
children are in the habit of playing 
on his premises and has notice or 
warning ‘that they are liable to be 
hurt by his method of doing busi- 
ness, we think it is incumbent upon 
the property owner to admonish the 
parents of the children to keep them 
off his premises, or to take ordinary 
care not to harm them, even though 
they may not be there by his express 
invitation or consent. Under condi- 
tions like this it would be cruel in 
the extreme to treat little children 
like adults and to regulate the duty 
of the land owner to them by the 
spirit of indifference that might with 
much propriety be adopted in deal- 
ing with persons of mature ‘years 
who not only knew they were tres- 
passers, but knew how to take care 
of themselves. The property owner 
may not be obliged to keep his eyes 
open to discover the presence of chil- 
dren on his premises, but when he 
does discover them habitually intrud- 
ing at a place that is unsafe for chil- 
dren, the plainest dictates of human- 
ity require that he should do some- 
thing or say something to save them 
from probable injury or death. This 
is not a modification of the general 
rule announced in the cases cited 
that trespassing children and tres-. 
passing adults are to be treated alike 
but is merely a new application o 
what is known as the ‘attractive nui- 
sance’ doctrine.’ Lyttle v. Harlan 
Town Coal Co., supra, 

39. Lomax vy. Reisch, 164 Ill. A. 
54; Smith v. Illinois Cent. R. Co., 177 
Iowa 2438, 158 NW 546, LRA1917F 
1033; Brandenberg v. Hquity Co-op. 
Exch., 160 Minn. 162, 199 NW _ 570; 
Smith v. Hayes, 29 Ont. 283; Grant 
byicrpaergehyrenty etc., R. Co., 17 OntWN 

[a] “The test of liability for the 
maintenance of a dangerous appli- 
ance or attractive nuisance to chil- 
dren is not so much its location at 
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it has also been considered sufficient that the owner 
either knows or should know that children are likely 
to resort or be attracted to the place where the 


dangerous agency is maintained.*° 
[§ 158] (¢) Trap or Pitfall. 


Another reason 
sometimes given for the attractive nuisance rule is 
that an appliance or condition which is dangerous 
‘but attractive to children too young to appreciate 
the danger is in the nature of a trap for them,*+ 
and thus falls within a well recognized exception to 
the rule of nonliability for injuries to trespassers.* 

[§ 159] (d) General Duty To Avoid Injury to 
Others in Use of Property. It has also been stated 
that the attractive nuisance rule is based upon the 
maxim that one must so use and enjoy his property 
as not unnecessarily to interfere with the ‘safety 
of others,4? and hence is in no sense sui generis.** 

[§ 160] (e) Humanity. Another view is that the 
humanity of the doctrine furnishes a sound legal 
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basis,*® for its acceptance, the reason for making 
an exception from the general rule regarding tres- 
passers** in favor of children of tender years being 


found in their incapacity to understand and ap- 


basis,*® or a sufficient although legally unsound 


or near a public place as its accessi- 
bility to children and the knowledge 
of the owner that they resort to it 
for play.’ Brandenberg v. Equity 
ena Exch., 160 Minn. 162, 199 NW 

70. 

40. Hardy v. Missouri Pac. R. Co., 
266 Fed. 860, 36 AUR 1. 

41. Faylor v. Great Eastern Quick- 
Silver Min. Co., 45 Cal. A. 194, 187 .P 
101; Erickson v. Minneapolis, etc. R. 
Co.,/ 165 Minn. 106, 205 NW 889, 45 
ALR 973; Capp v. St. Louis, 251 Mo. 
345, 158 SW 616, 46 LRANS 731, Ann 
Cas1915C 245; Kelly v. Benas, 217 
Mo. 1, 116 SW 557, 20 LRANS 903. 

42. See supra § 149. 

43. Ala.—Alabama Great Southern 
R. Co. v. Crocker, 131 Ala. 584, 31.8 
561. 

Cal.—Polk v. Laurel Hill Ceme- 
tery Assoc., 37 Cal. A. 624,174 P 414. 

Ill. Ramsay v. Tuthill Bldg. Ma- 
terial Co., 295 Ill. 395, 129 NE 127, 36 
ALR. 23. 

Ind.—Chicago, ete., R. Co. v. Fox, 
38 Ind. A. 268; 70 NE 81. 

Jlowa.—Edgington y. Burlington, 
ete., R. Co., 116 Iowa 410, 90 NW 95, 
57 LRA 561. ; 

Ss. C.—Renno v. Seaboard Air Line 
Rs Coy (20S. Ci 7,412 SE 439, 

Wash.—Bjork v. Tacoma, 76 Wash. 
225, 135 P 1005, 48 LRANS 331. 

“Where the land of a private owner 
is in a thickly settled city, adjacent 
to a public street or alley, and he 
has upon it, or suffers to be upon it, 
dangerous machinery or a dangerous 
pit or pond of water, or any other 
dangerous agency, at a point thereon 
near such publie street or alley, of 
such a character as to be attractive 
to children of tender years incapable 
of exercising ordinary care, and he 
is aware or has notice of its attrac- 
tions for children of that class, we 
think that he is under obligations to 
use reasonable care to protect them 
from injury when coming upon said 
premises, even though they may be 
technical trespassers. To charge 
him with such an obligation under 
such circumstances is merely to ap- 
ply the well known maxim, sic utere 
tuo ut alienum non ledas.’”’ Pekin v. 
McMahon, 154 Ill. 141, 148, 39 NE 
484, 45 AmSR 114, 27 LRA 206 [aff 
53 111, A. 189, and expl St. Louis, etc., 
R. Co. v. Bell, 81 Ill. 76, 25 AmSR 


269]. 

roy “Tt is not an undue applica- 
tion of the maxim of the law com- 
manding one to so use his own prop- 
erty as not to injure another, to hold 
that the unnecessary exposure of 
one’s property, attractive and allur- 
ing to children, but dangerous, at a 
place, though on his own premises, 
where the owner so exposing his 
property knows or has good reason 
to believe that children do or will 
come for the indulgence of the natu- 
_ ral_inelination or instinct of young 


persons to ride upon moving objects, 
or otherwise to divert themselves in 
a manner to which such dangerous 
object is adapted, involves such dis- 
regard for the safety of such in- 
competent persons as to amount to 
what may be called unlawful allure- 
ment, and as to be attributable as an 
implied invitation, in a case where, 
but for such incompetency of the in- 
jured person, he would be regarded 
as a trespasser or a mere licensee.” 
Chicago, ete., R. Co, v. Fox, 38 Ind. 
A. 268, 70 NE 81, 84. 

[b] Doctrine of implied invita- 
tion criticized. — “Liability in the 
turntable cases is strictly put upon 
the ground of implied invitation to 
children, to come upon the premises 
in order to play there, the invitation 


being supposed to arise from the at- 


tractive nature of these dangerous 
engines. This hypothesis is hatched 
up to evade the obstacle which arises 
from the fact that the plaintiff is a 
trespasser. But it is unnecessary, 
as it is inadequate and artificial. 
Liability is to be ascribed to the sim- 
ple fact that the defendant, in main- 
taining a dangerous agent. from 
which harm may, under peculiar con- 
ditions, be expected to come, has the 
primary risk, and must answer in 
damages, unless a counter assump- 
tion of risk can- be imposed on those 
who go there to play.” 1 Street 
Foundation of Legal Liability pp 160, 
161 [quot Renno vy. Seaboard Air Line 
ReiCos,* 1207S. (Ci 27, 226, 112, SE 4439. 
Franks v. Southern Cotton Oil Co., 78 
Fas” 10, 16, 58 SE 960, 12 LRANS 
468]. 

44. Ramsay v. Tuthill Bldg. Mate- 
rial Co., 295 Tll, 395, 402, 120 NE 127, 
36 ALR 238; Bjork v. Tacoma, 76 Wash. 
225, 230, 1385 P 1005, 48 LRANS 321. 

“The turntable and machinery 
cases, however, are in no just sense 
sui generis. They rest, as it seems 
to us, upon the one broad principle 
common to all cases of injury from 
dangerous premises and all cases of 
so-called ‘attractive nuisances,’ that 
there is always a duty due to society 
upon the owner of premises to take 
reasonable care to so use his own as 
not to injure another, a failure to ob- 
serve which is negligence.” Bjork v. 
Tacoma, supra [quot Ramsay v. Tut- 
hill Bldg. Material Co., supra]. 

45. Edington v. Burlington, etce., 
R. Co., 116 Iowa 410, 90 NW 95, 57 
LRA 561; Kentucky Cent. R. Co. v. 
Gastineau, 83 Ky. 119, 125; Renno v. 
Seaboard Air Line R. Co., 120 S. C. 7, 
112 SE 439; Franks v. Southern Cot- 
ton Oil Co., 78 S.C. 10, 58 SE 960, 12 
LRANS 468. 

“Humane considerations require 
such a rule.” Kentucky Cent. R. Co. 
v. Gastineau, supra [quot Tupman Vv. 
Schmidt, 200 Ky. 88, 94, 254 SW 199]. 

“This principle has been engrafted 
into the law as a humane exception 


/owners 


preciate dangers into which they are led’ by their 
childish instinets;*® and the doctrine relieving a 
landowner from liability for injury to a.trespassing 
child unless willfully or wantonly inflicted has been 
characterized as a 
worthy of a civilized jurisprudence,’’ which ‘‘puts 
property above humanity,’’ and ‘‘leaves entirely out 
of view the tender years and infirmity of under- 
standing of the child, indeed his inability to be a 
trespasser in sound legal theory.’’49 

[§ 161] (3) Dangerous Character of Property or 
Appliance—(a) In General. 
doctrine applies only to property, conditions, ap- 
pliances, or instrumentalities which are per se of 
a dangerous character®® with respect to children 


‘‘eruel and wicked doctrine, un- 


The attractive nuisance 


to the general rule that the owner of 
premises is under no duty to make 
them safe for the use of trespassers 
or ‘ordinary  licensees.’”’ Lyttle v. 
Harlan Town Coal Co., 167 Ky. 345, 
351, 180 SW. 519. 

46. Buddy v. Union Terminal R. 
Co., 276 Mo. 276, 288, 207 SW 821 (the 
attractive nuisance rule is ‘a doc- 
trine resting, firmly and beneficently, 


.We concede, but solely, upon the hu- 


mane sentiment of putting humanity 
above property... but otherwise 
ignoring legal landmarks and all 
other known and settled grounds of 


legal liability’’). 
47. See supra § 132. 
48. McLendon v. Hampton Cotton 


Mills Co., 109 S.C. 238, 95 SE 781. 

49. 1 Thompson Negl. § 1026 [quot 
with appr Renno vy. Seaboard Air 
Line Ri Co.) 120,;S: Cr. 7; 2%, 112-Sh 
439; Franks v. Southern Cotton Oil 
Col, X8vS. :€2- 105519, 82 SH 96 0). 2 
LRANS 468]. 

50. Cal.—Loftus v. Dehail, 133 
214, 65 P 379. 

D, C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed, 833, 36 ALR 14 [certio- 
rari den 265 U.S. 44 SCt 
639 mem, 68. L. mem]; 
Hageage v. District of ,Columbia, 42 
App. 109. 

Iowa.—Massingham v. Illinois Cent. 
R. Co., 189 Iowa 1288, 179 NW 832. 

Ky.—Smith v. Hines, 212 Ky. 30, 
278 SW 142, 45 ALR 980; Goon v. 
Kentucky, etc., R. Co., 163 Ky. 223, 
173 SW 325, LRA1915D 160; Thomp- 
son v. Cumberland Tel., ete., Co., 138 
Ky. 109,.127.SW. 531. 

Minn. — Znidersich v. Minnesota 
Utilities Co., 155 Minn. 2938, 198 NW 
449; Fitzpatrick v. Rose Donahue 
Realty Co., 151 Minn, 128, 186 NW 
141, 36 ALR 20. 

Miss.—Thompson y. Illinois Cent. 
R. Co., 105 Miss. 636,'63 S 185, 47 
LRANS 1101. 

Mo.—O’Hara vy. Laclede Gas Light 
Co., 244 Mo. 395, 148 SW 884; Hight 
v. American Bakery Co., 168 Mo. A. 
431. 151 SW 776. 

Mont.—Gates v. Northern Pac. R. 
Co., .37,Mont., 108,94. P. 751. 

N. Y.—Parkes v. New York Tel. 
Co., 120 Misc. 459, 198 NYS 698 [aff 
207 App. Div. 869 mem, 201 NYS 930 
mem]. 

N. C.—Gurley v. Southern Power 
Cony 72 NY "Eor6.9.05 90: Sik 943) 

Or.—Carr v. Oregon-Washington 
R,;, ete., Co., 261, P 899. 

Utah.—Payne v. Utah-Idaho Sugar 
Co., 62 Utah 598,‘221. P 568. 

Wash.—Barnhart vy. Chicago, etc., 
R. Co., 89 Wash. 304, 154 P 441, LRA 
1916D 448. 

Que:—Canadian, -Pac. R. Co... v. 
Coley, 16 Que. K. B. 404, 8 CanRCas 
274 [aff 29 Que. Super. 282]. 

“It is not the law that: property 
having lawful structures 
thereon, not in their nature danger- 
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of tender age,®! or are of such character that chil- 
dren of tender age can create danger to themselves 
out of them,®? so that they are likely to or probably 
will result in injury to children who are attracted 
In order to render the doctrine applica- 
ble, the situation or characteristics of the instru- 
mentality or condition must be such as to impose 
upon the owner a duty of reasonably anticipating 
injury to children if it remains unguarded,°* and 
where there is nothing to indicate any probability 
of danger, the owner or person in charge is not 
liable for failure to use or provide safeguards.*® 
It is not sufficient that the instrumentality or con- 


to them.>? 


ous or capable of inflicting injury 
upon, children of tender years, are 
bound to guard the same against the 
possibility that someone may be in- 
jured while upon or about the same.” 
Massingham vy. Illinois Cent. R. Co., 
189 Iowa 1288, 1291, 179 NW 832. 
[a] “If this second element of 
danger be excluded from the doctrine 
of ‘attractive nuisance,’ every object, 
although free from defect, upon the 
public highway becomes an attractive 
nuisance upon which liability may be 
founded. The spikes upon the pole 
in question from which a child might 
swing after climbing thereto would 
be withih such a rule, although it has 
never been so held in New York. 
The iron bar of an awning suspended 
in front of a shop window’ likewise 
would be within such a rule, as would 
innumerable other similar objects 
which, in fact, attract children to 
play upon them and which they do 
climb upon, swing and drop from, but 
which are not inherently dangerous, 
and which do not necessarily lead to 
other objects inherently dangerous. 
But this second element is an essen- 
tial part of the rule so far as the rule 
itself is recognized in this state.” 
Parkes v. New York Tel. Co., 120 
Misc. 459, 461, 198 NYS 698 [aff 207 


App. Div. 869 mem, 201 NYS 930 
mem]. 
[b] Some special danger is neces- 


sary to render the attractive nui- 
sance doctrine applicable. Smith v. 
Illinois Cent. R. Co., 177 Iowa 243, 
158 NW 546, LRA1917F 1033. 

51. Barnhill v. Mt. Morgan Coal 
Co., 215 Fed. 608, 609. 

“Tt is essential that the dangerous 
condition, whatever it may be, on 
one’s premises, should be a danger to 
children of tender age.’”’ Barnhill vy. 
Mt. Morgan Coal. Co., supra. 

52. Barnhill v. Mt. Morgan Coal 
Co., supra: Hight v. American Bakery 
Co., 168 Mo. A. 431, 151 SW 776. 

“There is no doctrine here in the 
law that if a man has on his prem- 
ises that which can be made danger- 
ous by grown men, or children who 
are not of tender age, which may 
thus be made attractive to such chil- 
dren. so that they may be hurt or in- 
jured thereby, the owner of the prem- 
ises must guard that from being in- 
terfered with. It is absolutely essen- 
tial that the thing which it is claimed 
should be guarded against operation 
or handling in any way should be 
something that can be handled by 
children of tender age and made dan- 
gerous by them.” Barnhill v. Mt. 
Morgan Coal Co., supra. 

53. Hermes v. Hatfield Coal Co., 
134 Ky. 300, 120 SW 351, 283 LRANS 
724; Barnhart v. Chicago, etc., R. Co., 
eae ties 304, 154 P 441, LRA1916D 

54. Ala.—Thompson v. Alexander 
City Cotton Mills Co., 190 Ala. 184, 
67 S 407, AnnCas1917A 721. 

Ark.—Arkansas Valley Trust Co, v. 
Mellroy, 97 Ark. 160, 133 SW 816, 31 
LRANS 1020. 

Cal.—Cahill v. Stone, 153 Cal. 571, 
96 P 84,19 LRANS 1094. 

Fla.—Stark v. Holtzclaw, 90 Fla. 
207, 105 S 330, 41 ALR 13238. 


NEGLIGENCE 


Iowa.—McKiddy v. Des Moines 
Bie oerke Co., 202 Iowa 225, 206 NW 


Mont.—Nixon v. Montana, etc., R. 
Co:,, ‘50, Mont: 95, 145 "P’’8,) AnnCas 
1916B 299. 

N. Y.—Parkes v. New York Tel. 
Co., 120 Mise. 459, 198 NYS 698 [aff 
207 App. Div. 869 mem, 201 NYS 930 
mem], 

N. C.—Briscoe v. Henderson Light- 
ing; ete:, (Coi, 148 IN. ‘Co 396262" SE 
600, 19 LRANS 1116. P 

Pa.—McFarland v. Martin, 90 Pa. 
Super. 151. 

S. D.—Baxter v. Park, 44 S. D. 360, 
184 NW 198. 

Tex.—Gainey v. International, 
R. Co., (Civ: A.) 280 SW 852. 

Utah.—Payne y. Utah-Idaho Sugar 
Co., 62 Utah 598, 221 P 568. 

Wis.—Harris v, Hastern Wisconsin 
R., ete., Co., 152 Wis. 627, 140 NW 
288, 45 LRANS 1058. 

“Tf, to gratify a childish curiosity, 
or in obedience to a childish pro- 
pensity excited by the character of 
the structure or other conditions, he 
[a child] goes thereon [premises] 
and is injured by the failure of the 
owner to properly guard or cover the 
dangerous conditions which he has 
ereated, he [the owner] is liable for 
such injuries, provided the facts are 
such as to impose the duty of antici- 
pation or prevision; that is, whether 
under all of the circumstances he 
should have contemplated that chil- 
dren would be attracted or allured to 
go upon his premises and sustain in- 
jury.”’ Briscoe v. Henderson Light- 
ing, etc., Co., 148 N. C. 396, 411, 62 SE 
600, 19 LRANS 1116 [quot Stark vy. 
Holtzclaw, 90 Fla. 207, 105 S 330, 332, 
41 ALR 1323]. 

[a] That a building contains 
moving machinery does not impose 
upon the owner such knowledge of 
attractiveness to children as requires 
him to take any particular precau- 
tions to guard against injury to in- 
fant trespassers. Briscoe v. Hender- 
son Lighting, ete, Co., 148 N. C. 396, 
62 SE 600, 19 LRANS 1116. , 

[b] That property abuts on the 
back wall of a theater does not im- 
pose upon the owner such knowledge 
of attractiveness to children as re- 
quires him to take any particular 
precautions to guard against injury 
to infant trespassers. Briscoe vy. 
Henderson Lighting, ete., Co., 148 
N. C, 396, 62 SEH 600, 19 LRANS 1116. 


etc., 


55. Ala.—Central R., ete., Co. v. 
Vaughan, 93 Ala. 209, 9 S 468, 30 
AmSR 50. 


Ill.—St. Louis, etce., R. Co. v. Bell, 
81 Ill. 76, 25 AmR 269. 

Ky.—Kentucky Cent. R. Co. v. 
Gastineau, 83 Ky. 119; Ball v. Mid- 
dlesborough Town, etc., Co., 68 SW 6, 
24 KyL 114, 

N. Y.—Kane v. Erie R. Co., 110 
App. Div. 7, 96 NYS 810. 

Oh.—Ann Arbor R. Co. v. Kinz, 68 
Oh, St. 210, 67 NE 479. 

S. D.—Baxter v. Park, 44 S. D. 360, 
184 NW 198. 

[a] Embankment.—Where an in- 
closed tract of land within a city had 
been graded to a level, leaving a 
bank on one side of the premises, 
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dition may be a source of danger to children, but it 
must be of such a nature that danger to children 
is reasonably to be apprehended,®* and, in the ab- 
sence of anything which indicates or should indicate 
to the owner or person in charge a reasonable likeli- 
hood of danger, the doctrine does not apply.*7 Thus 
where, although a structure may be attractive for 
certain purposes, it is not dangerous when used for 
such purposes, the attractive nuisance doctrine is 
not available to impose liability for an injury sus- 
tained while making a use of the property which 
could not reasonably have been anticipated and to 
which it had never theretofore been put.°§ 


The 


and adults were suffered to resort to 
the premises to play baseball, and 
boys were attracted to the grounds 
to witness the games, the owner was 
not liable for injury to a boy, caused 
by caving in of the top of the em- 
bankment, where its condition did 
not indicate a reasonable probability 
of such result. Ann Arbor R. Co. v. 
Kinz, 68 Oh. St. 210, 67 NE 479. 

[b] Stone pile.—A landowner was 
not responsible for injuries to a 
child, owing to a fall of a pile of 
stones on the land, the pile having 
been knocked down by children at 
play, they not having been invited on 
the premises, where there was noth- 
ing in the appearance of the pile to 
indicate that it was likely to prove 
dangerous. Kane v. Erie R,. Co., 110 
App. Div. 7, 96 NYS 810. 

56. Thompson v. Illinois Cent. R. 
Co., 4.105, 7 Miss.."636, “63 Se as5jia7 
LRANS 1101; Chicago, ete., R. Co. v. 
Wright, 62 Okl. 134, 1€1 P 1070; Barn- 
hart v. Chicago, etc., R. Co., 89 Wash. 
304, 154 P 441, LRA1916D 443. 

“There are very few things which 
do not afford an opportunity for 
headlong infancy to injure itself. 
For instance, the ordinary steps 
which lead from the first to the sec- 
ond floor of a building and the banis- 
ters which usually guard them are 
the favorite playground of children, 
who run up the steps and slide down 
the banisters. In so doing they may 
receive a fall at any moment, and, if 
the defendant is guilty of negligence 
in the case at bar, it would be diffi- 
cult to formulate a rule which would 
exculpate the owner of the banisters 
from which any heedless infant 
might fall and injure itself. A tree 
with low projecting limbs is undoubt- 
edly an attraction for infants to 
climb, and yet we believe that no one 
would say that one who maintains 
such a tree in his yard would be lia- 
ble for damages if a neighbor’s child 
trespassed upon his premises, climbed 
the tree, fell, and was. injured.” 
Hermes v. Hatfield Coal Co., 134 Ky. 
300, 304, 120 SW 351; 23 LRANS 724, 


57. Alvis v. Weaver, 206 Ky. 95, 
266 SW 888. 
58. Payne v. Utah-Idaho Sugar 


Co., ‘62 Utah 598, 221 P-568: 

fa] Mlustration.—Where injury to 
a boy of about fifteen years, at an 
unfinished sugar beet dump main- 
tained by defendant in a railroad 
right of way, was occasioned when 
he attempted to replace, in its pulley, 
a swinging cable which came in con- 
tact with high-tension wires main- 
tained by a third person just outside 
the right of way, it appearing that 
the boy was not attracted to the 
dump by reason of the cable, and that 
no child had ever before made such a 
use of it, it cannot be said that de- 
fendant might reasonably have an- 
ticipated such use, and so have been 
required to guard against it, and the 
attractive nuisance doctrine was in- 
applicable, even though the dump 
platform had attracted the injured 
boy and his brother as a place to 
coast or race horses, such use not 
being dangerous. Payne v. Utah-Idaho 
Sugar Co., 62 Utah 598, 221 P 568. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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doctrine will, however, apply to a thing which is so 
obviously dangerous to- children that, where the 
use of it by children is discovered, it is negligent 
not to guard it,°® or which tends to attract children 
into or upon another object which is inherently 


dangerous.®° 


[§ 162] (b) Latency of Danger. It has been con- 
' sidered that the attractive nuisance doctrine applies 
only where the danger is latent, and not when it 
is patent,*! for the reason that the inefficiency of 
children who are so little advanced as to be unable 
to recognize patent dangers should not be allowed 
to shift the care of them from their parents to 
strangers or to impose upon the owners of property 
a duty and liability where otherwise none would 


exist.62 


59. Missouri, etc., R. Co. v. EHd- 
yds, 90 Tex. 65, 36 SW 430, 32 LRA 

60. Parkes v. New York Tel. Co., 
120 Misc. 459, 198 NYS 698 [aff 207 
App. Div. 869 mem, 201 NYS 930 
mem]. . 

Proximity to attraction generally 
see infra § 1638. 

61. Ala.—Athey v. Tennessee Coal, 
etc., Co., 191 Ala. 646, 68 S 154. 

Ariz.—Salladay v. Old Dominion 
Copper Min. Co., 12 Ariz. 124, 100 P 
441. 

Cal.—Solomon v. Red River Lum- 
ber Co., 56 Cal. A. 742, 206 P 498. 

D. C.—Sullivan v. Huidekoper, 27 
PPP. 154, 5 LRANS 263, 7 AnnCas 

Iowa.—Smith vy. Illinois Cent. R. 
Co., 177 Iowa 2438, 158 NW 546, LRA 
1917F 1033. 

Minn. — Erickson v. Minneapolis, 
etc., R. Co., 165 Minn. 106, 109, 205 
NW 889, 45 ALR 973. 

Or.— Carr v. Oregon-Washington 
ete, Co, 261) P e899: Rigele: sv. 
Lens, 71 Or. 125, 142 P 346, LRA 
1915A 150, AnnCasi1916C 1083. 

“The doctrine under consideration 
should not apply when the nature of 
the work, the character of the instru- 
mentality, and the manner in which 
it is operated are patent.’ Hrickson 
v. Minneapolis, etc., R. Co., supra. 

[a] “One of the essential elements 
is that of latent danger. Is there a 
latent danger in a gasoline engine 
with its pulley e@arrying a running 
belt on a pulley at the other end? 
Such an outfit in this age is a very 
common equipment. We need not 
enumerate the many machines in 
both city and country that are thus 
operated. It is not an unusual ma- 
chine. The danger, as here experi- 
enced, is in the rapidly moving belt 
and the pulleys. Such danger is 
perfectly obvious. Even a child 
would know that it was as harmful 
as a blazing fire or the upturned 
scythe leaning against a fence. It is 
in the open. It is charged with open 
danger to one interfering or meddling 
therewith, but as opposed to this 
there is no latent danger which is so 
fundamentally necessary to permit 
the application of the rule of law. 
This mechanical outfit has nothing 
in the nature of a trap or secret dan- 
ger. It is not deceptive. Its danger 
is as obvious to a small child as that 
of falling from a retaining wall. The 
existing danger was not hidden even 
to an inexperienced child. Whether 
he appreeiated a patent danger is not 
the test. There is nothing to indi- 
eate to a child that he is at liberty 
to handle or play with it, even 
though it is attractive.’”’ Erickson vy. 
Minneapolis, etc., R. Co., 165 Minn. 
106, 112, 205 N 889, 45 ALR 9738. 

62. Athey v. Tennessee Coal., etc., 
Co., 191 Ala. 646, 68 S 154; Riggle v. 
Lens, 71 Or. 125, 131, 142 P 346, LRA 
1915A 150, AnnCas1916C 1083. ; 

“The private duty to guard a child 
against unconcealed dangers devolves 
upon the parent, and not upon the 
landowner.” Riggle v. Lens, supra. 


/ 
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NEGLIGENCE 


[§ 163] (4) Attractiveness to Children. 
is necessary to the applicability of the doctrine now 
under discussion that the instrumentality or con- 
dition involved in the particular case should be at- 
tractive to children®’ as well as dangerous to them,** 
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While it 


a statement that any agency which is dangerous 


and attractive to children may constitute an at- 
tractive nuisance is entirely too broad,® and leads 
to absurdities,°* for there is practically no limit to 
what may attract children.” 
many things ordinarily in existence and use through- 
out the country are both attractive and dangerous 
to children,®* and to hold that such things amount 
to an implied invitation to enter would be contrary 
to reason, lead to vexatious and oppressive litiga- 


It is manifest that 


tion, and impose upon property owners such a bur- 


63. Ida.—Holt v. Spokane, ete., R. 
Co., 4 Ida. 448, 40 P 56. 

Ill.—Favaro v. Jacobucci, 239 Ill. 
A. 583; Colby v. Chicago Junction R. 
Co., 216 Ill. A. 315; Prickett v. Pard- 
ridge, 189 Ill. A. 307; Cowley v. Chi- 
cago, ete. R. Co., 87-Ill. A. 123. 

Ilowa.—Anderson v. Ft. Dodge, etce., 
R. Co., 150 Iowa 465, 130 NW 391. 

Ky.—Dominion Constr. Co. v. Wil- 
liamson, 217 Ky. 62, 288 SW 1018. 

La.—Peters v. Pearce, 146 La. 902, 
84 S 198; Fuscia v. Central Light, 
ete.,~Co,, vainidsa.. 2A...195: 

Mo.—O’Hara v. Laclede Gas Light 
Co., 244 Mo. 395, 148 SW 884; Kelly 
v. Benas, 217 Mo. 1, 116 SW 557, 20 
LRANS 903; Schmidt v. Kansas City 
Distilling Co., 90 Mo. 284, 1 SW 865, 
2 SW 417, 59 AmR 16. 

Mont.—Fusselman vy. Yellowstone 
Valley Land, etc., Co., 53 Mont. 254, 
163 P 473, AnnCas1918B 420. 

Nebr.—Johnston v. New Omaha 
Thomson-Houston Electric Light Co., 
78 Nebr. 24, 27, 110 NW 711, 113 NW 
526, 17 LRANS 435. 

N. Y.—Parkes v. New York Tel. 
Co., 120 Misc. 459, 198 NYS 698 [aff 
207 App. Div. 869 mem, 201 NYS 930 
mem]. 

N. C.—Briscoe v. Henderson Light- 
ing, etc., Co., 148 N. C. 396, 62 SE 600, 
19 LRANS 1116. 

Okl.—Chicago, ete. R. Co. Vv. 
Wright, 62 Okl. 134, 161 P 1070. 

Or.—Carr v. Oregon-Washington 
R,, ‘etc.;. Co.; 261° Or, 899. 

Wash.—Barnhart v. Chicago, etc., 
R. Co., 89 Wash. 304, 154 P 441, LRA 
1916D 443. 

And see supra § 155; and cases 
infra note 70. But compare infra 
text and note 74. 

“The responsibility for having on 
one’s premises an obviously attrac- 
tive object which is dangerous to 
children must be confined to cases 
where the dangerous agency is so 
obviously tempting to children that 
the owner is guilty of negligence for 
failing to observe and guard against 
the temptation and danger.” Peters 
v. Pearce, 146 La. 902, 905, 84 § 198. 

[a] “The inducement to enter 
must be equivalent to an invitation. 
Mere permission is neither induce- 
ment, allurement nor _ enticement.” 
Briscoe vy. Henderson Lighting, etc., 
Co., 148 N. C. 396, 405, 62 SE 600, 19 
LRANS 1116. 

[b] Electric wire above roof.— 
Defendant had on its property a 
building, and about four feet above 
the top of this building there. were 
strung some of its electric wires 
which were not insulated. There 
was, however, nothing to show that 
defendant kept or maintained any- 
thing on the roof of its building to 
attract children thereto or encour- 
aged, invited, or permitted children 
to go onto the roof. Plaintiff, with 
some other boys, was idling or play- 
ing in the vicinity and at the time 
a box car was standing near the 
building. Plaintiff climbed to the 
top of the box car and jumped to the 
roof of the building and, in turning 
to jump back again, came into con- 


age boy as to a squirrel. 


tact with the wire and was injured. 
It was held that defendant was not 
liable. Anderson v. Ft. Dodge, ete., 
R. Co., 150 Iowa 465, 469, 130 NW 
391 (“to say that a property owner 
must guard against such injury to a 
trespassing boy simply because it is 
possible for him in a venturesome 
spirit to climb into the zone of dan- 
ger would be intolerable. In every 
dooryard and on every street side are 
shade and ornamental trees. To 
climb trees is as natural to the aver- 
Such sport 
is always attended with danger that 
the climber may lose his hold or 
break a branch and fall to his severe 
injury. Not infrequently it may 
bring him to an elevation where he 
is exposed to contact with. wires 
carrying electric currents of greater 
or loss [less] intensity. If he falls 
and breaks his bones, or if he re- 
ceives a stunning shock of electricity, 
ought the owner of the tree to be 
held liable in damages because he 
did not guard it against the approach 
of the lad, or because -he did not 
give notice or warning in some way 
of the dangers to be apprehended in 
climbing it? No court has ever gone 
to such an extent, and the establish- 
ment of such rule would render the 
ownership of real estate a very un- 
desirable investment’’). 

64. See supra §§ 161, 162. 

65. Hayko v. Colorado, ete., Coal 
cee 77 Colo. 143, 235 P 373, 39 ALR 
48 


66. Hayko v. Coal 
Co., supra. 

67. Colo.—Hayko vy. Colorado, etc., 
Coal Co., supra. 

Ill.—Anderson v. Karstens, 218 Ill. 
A. 285 [rev on other grounds 297 Ill. 
76, 130 NE 338]. 

Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NE 308. 

Okl.—Turner v, Durant Cotton Oil 
Co., .96 Okl. 31, 219 P 892. 

Tex.—Dobbins v. Missouri, ete., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 38 LRA 573; Missouri, ete. R. 
Co. v. Edwards, 90 Tex. 65, 36 SW 
430, 32 LRA 825. 

Wash. —- Gordon v. Snoqualmie 
Lumber, etc., Co., 59 Wash. 270, 109 
P 1044, 29 LRANS 88. 

W. Va.—Ritz v. Wheeling, 45 W. 
Va. 262, 31 SE 998, 438 LRA 148. 

“There is nothing that can be said 
not to be attractive to a child.’ 
Hayko v. Colorado, ete., Coal Co., 77 
rN 143, 146, 285 P 38738, 39 ALR 
482. 

“There are few things, new or old, 
not attractive to children in the sense - 
in which that word is commonly 
used.’”’ Anderson v. Karstens, 218 I1]. 
A. 285, 292 [rev on other grounds 297 
Ill. 76, 180 NE 338]. 

[a] Am apple tree bearing apples 
would be attractive and might be 
dangerous to children, but could not 
come within the attractive nuisance 
doctrine. _Hayko v. Colorado, etc., 
Coal Co., 77 Colo. 148, 285 P 373, 39 
ALR 482. 

68. San Antonio, ete, R. Co. v. 
Morgan, 92 Tex. 98, 46 SW 28. 


Colorado, etc., 


766 [45 0.d.] 


den of vigilance and care as would materially impair 
the value of property and seriously cripple the busi- 
Accordingly, it is usually 
considered that in order that the doctrine may prop- 
erly be applicable, the condition or appliance must 
be something unusual and which is of a nature ren- 
dering it peculiarly or unusually attractive or allur- 
It is also necessary to the appli- 
cation of the rule that the danger of alluring chil- 
dren should be so obvious that a due regard for 
the safety of children would suggest to a man of 
ordinary prudence the necessity of taking precau- 


ness of the country.®® 


ing to children.’° 


tions for their protection.”+ 


69. Carr v. Oregon-Washington R., 
etc., Co., (Or.). 261 P 899 (quoted 
infra note 70); San Antonio, ete., R. 
Co. v. Morgan, supra. i 

“Such conclusion [implied invita- 
tion] is not to be drawn from _ the 
fact that the person against whom 
complaint is made maintains upon 
his premises things ordinarily in ex- 
istence and use, such «as rivers, 
creeks, ponds, wagons, axes, plows, 
woodpiles, haystacks, and the like, or 
even, aS we should perhaps add, an 
attractive maiden or daughter.” 
Johnson vy. Atlas Supply Co., (Tex. 
Civ. A.)..183 SW 31, 33. 

70. U. S.—Barnhill v. Mt. Morgan 
Coal Co., 215 Fed. 608. 

Colo.—Windsor Reservoir, etc., Co. 
v. Smith, 261 P 872; Hayko v. Colo- 
rado, ete., Coal Co., 77 Colo. 148, 235 
P 373, 39 ALR 482, 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem]. 

Tll.—McDermott v. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill, A. 415]; 
Anderson v. Karstens, 218 Ill. A. 285 
{rev on other grounds 297 Ill. 76, 130 
NE 338]; White v. Boydson, 202 Ill. 
A. 49; Szymcezak v. Schillinger Bros. 
Co., 197 Ill. A. 585; Cochran v. Kan- 


kakee Stone, etc., Co., 179 Dll. A. 437; | 


Rost v. Parker Washington Co., 176 
Tll. A. 245; Linnberg v. Rock Island, 
136 Ill. A. 495; McAllister v. Jung, 
402) Ti. As) 138. 

Iowa.—Smith v. Illinois Cent, R. 
Co., 177 Iowa 248, 158 NW 546, LRA 
A917F 10338. : 

Ky.— Thompson vy. Cumberland 
ie etc., Co., 138 Ky. 109, 127 SW 
531. 

La.—Lynch v. Knoop, 118 La. 611, 
43 S 252, 118 AmSR 391, 8 LRANS 
480, 10 AnnCas 807; Savage v. Tre- 
mont Lumber Co., 3 La. A. 704. 

Minn. — Erickson v. Minneapolis, 
etc., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 9738; Fitzpatrick v. Rose 
Donahue Realty Co., 151 Minn. 128, 
186 NW 141, 36 ALR 20. 

Mo.—Houck v. Chicago, ete, R. 
Co., 116 Mo. A. 559, 92 SW 738. 
Gee rg eon v. Montana, etc., R. 

O., 
1916B 299; Gates v. Northern Pac. R, 
Co., 37 Mont. 1038, 94 P 751. 

Okl.—Turner v. Durant Cotton Oil 
Co., 96 Okl. 31, 219 P 892. 

Or.—Carr vy. Oregon-Washington 
R., ete., Co., 261, P 899. 

S. C.—Renno v. Seaboard Air Line 
RCo L202 S. "Cy Tez SH 459 

Tenn.— Cooper v. Overton, 102 
Tenn. 211, 52 SW 183, 73 AmSR 864, 
45 LRA 591. 

Tex.—San Antonio, etc., R. Co. v. 
Morgan, 92 Tex. 98, 46 SW 28; Mis- 
souri, etc., R. Co, v. Edwards, 90 Tex. 
65, 36 SW 430, 32 LRA 825; McCoy v. 
Texas Power, etc., Co., (Civ. A.) 229 
SW 623; Johnson v, Atlas Supply Co., 
(Civ. A.) 183 SW 31; Missouri, etc., 
R. Co. v. Moore, (Civ. A.) 172 SW 
568; Little v. James McCord Co., 
(Civ, (A’) 151 SW. 23353. Hogan’ v. 
Houston Belt, etc., R.'Co., (Civ. A.) 
148 SW 1166; Isbell v. Hayward 
Lumber Co., 47 Tex, Civ. A. 345, 105 
SW 211. 


50 Mont. 95, 145 P 8 AnnCas |} 
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Injury a, 


the danger.’ 


Accessibility without attractiveness. 


Utah.—Payne v. Utah-Idaho Sugar 
Co., 62 Utah 598, 221 P’ 568; Brown 
v.. Salt Lake, City, 33 Utah 222, 93 P 
570, 126 AmSR 828, 14 LRANS 619, 
14 AnnCas 1004. 

Ont.—Smith v. Hayes, 29 Ont. 283; 
Grant v. Chatham, etc., R. Co.,.17 Ont 
WN 401. 

“The object or thing which induced 
the person to go upon the premises 
must, on account of its nature and 
surroundings, be especially and unu- 
sually attractive.” Flippen-Prather 
Realty Co. v. Mather, (Tex. Civ: A.) 
207 SW 121, 124. 

“Tf the law should regard such a 
common object as a pile of ties an at- 
tractive nuisance, it would lead to 
vexatious and oppressive litigation 
and impose upon owners a burden of 
vigilance and care which would ma- 
terially impair the value of property 
and seriously cripple owners in mak- 
ing beneficial use of the property. 
To illustrate the full force of this 
observation, one need only consider 
for a moment the considerable va- 
riety of articles the defendant had 
upon itS premises. For instance, 
there were some large concrete pipes 
upon the defendant’s property which 
it proposed to use as culverts at 
some future time; the boys played 
with these on some occasions; an em- 
ployee of the defendant testified that 
he warned the boys against playing 
with them and drove them off. The 
boys also climbed on the roof of the 
station house; an employee of the 
defendant testified he drove them off 
of that place. In addition there were 
cars, engines, sunken tracks, elevated 
tracks, coal chutes, and other objects 
of like character. Would it have 
been necessary for the defendant to 
guard and protect this assortment of 
Objects which might cause injury to 
a child? The courts have well said 
that no one yet has been able to 
build a fence which a boy cannot 
surmount. ... Any one who has ever 
seen a watchman or a caretaker at- 
tempt to drive off of property .a 
group of active, mischievious boys 
knows what a difficult, if not_impos- 
sible, task he has undertaken; in- 
deed the watchman becomes in a 
truthful sense an attractive nuisance 
himself, and the more earnest his ef- 
forts become the larger in number 
become the group of boys.” Carr v. 
Oregon-Washington R., ete., Co., (Or.) 
261 P 899, 904, 

[a] Reservoir.— “That all lakes, 
ponds, creeks, or reservoirs of water 
have an attraction for boys cannot 
well, nor need it for the purposes 
of this case, be denied. But, unless 
the reservoir in question was espe- 
cially and unusually attractive to 
children, no invitation to go near it 
or to use it could be implied.... 
The suggestion that the reservoir 
was peculiarly and unusually attrac- 
tive because located on ground higher 
than that around it, and because of 
its size and the pipe through which 
water was occasionally pumped into 
it, is, we think of little force. Such 
features, which in a measure distin- 
guish appellant’s reservoir from the 
ordinary and usual lake or pond of 


Combined attractions. 
than one attraction to children may emphasize the 
duty to exercise proper care to guard them from 


Proximity to attraction. 
who maintains on his premises a dangerous instru- 
mentality which is not in itself attractive but. is 
placed in such immediate proximity to an attrac- 
tive, but not dangerous, situation or condition as 
to form with it an attractive and dangerous whole, 
is lable for injuries to a child thus attracted to 


[§ 163 


The existence of more 


It has been held that one 


It has been 


water to be found, are, we think, in- 
sufficient to establish the existence 
of that attractiveness contemplated 
by our decisions. The only basis for 
the claim that the reservoir was un- 
usually attractive is the fact that it 
was supplied with water pumped 
through a 10-inch pipe, extending 
several feet out into it. There was 
clearly nothing peculiarly attractive 
about the pipe itself, and it was only 
when water was being pumped into 
the reservoir that the attractiveness 
claimed existed. This was _  infre- 
quent, and the water flowing from 
the pipe when being pumped could 
easily be seen from the. outside of the 
inclosure. Besides, there is no pre- 
tense that water was being pumped 
into the reservoir at the time the 
deceased went upon applicant’s prem- 
ises and was drowned.’ Missouri, 
etc., R. Co. v. Moore, (Tex. Civ. /A.) 
172 SW 568, 572. 

71. Fincher v. Chicago, etc. R. 
Co., 1438 La. 164, 78 S 4338, 434 [cit 
Cyc]; Nixon v. Montana, etc., R. Co., 
50 Mont. 95, 145 P 8, AnnCas1916B 
299; Harris v. Eastern Wisconsin R., 
etc., Co., 152 Wis. 627, 140 NW 288, 
45 LRANS 1058. 

“The doctrine of responsibility, for 
having on one’s premises an inviting 
or attractive danger to children must 
be—and we think it has been—con- 
fined to caSes where the dangerous 
agency is so obviously tempting to 
children that the owner is guilty of 
negligence for failing to observe and 
guard against the temptation and 
danger.” Tomlinson vy. Vicksburg, 
etc., R. Co., 143 La. 641, 643, 79 S 174, 

[a] One must know or be charge- 
able with knowledge of the attrac- 
tiveness of the object or condition 
and the consequent probability of 
children meddling therewith and in- 
jury resulting in order for the attrac- 
tive nuisance doctrine to be applica- 
ble. Harris v. Eastern Wisconsin R., 
etc., Co., 152 Wis. 627, 140 NW 288, 
45 LRANS 1058. 

Reasonable anticipation of injury 
as basis of doctrine see supra § 157. 

72. Johnson y, Atlas Supply Co., 
(Tex. Civ. A.) 183 SW 81. 

[a] Machinery and playmate.—In 
an action for injury to an eight-year- 
old boy while playing with machin- 
ery claimed to be both attractive and 
dangerous, the presence on defend- 
ant’s' premises of an_attractive little 
girl of about the boy’s age, with 
whom he was in the habit of playing, 
“while within itself doubtless insuf- 
ficient to afford a basis of recovery, 
yet may be said to emphasize the 
duty of the company to exercise the 
proper degree of care to guard the 
children from injury that might rea- 


Ssonably have been _ anticipated.” 
Johnson v. Atlas Supply Co., (Tex. 
Civ, A.) 183 SW 81, 33. 

73. Consolidated Electric Light, 


etce., Co. v. Healy, 65 Kan. 798, 70 P 
884; Union Light, ete., Co. v. Luns- 
ford, 189 Ky. 785, 225 Sw 741. 

[a] Tlustrations.—(1) Where an 
electric light company laid its wires 
on the viaduct of a city street, out- 
side of, but close to, the traveled 
way, and between the wires and the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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held that, even though.an instrumentality is not at- 
tractive to children, there is a duty to protect them 
against injury therefrom if it is so exposed that 
they are likely to come in contact with it and such 
contact would obviously be dangerous."* 

[§ 164] (5) Actual Attraction of Child Injured. 
In order that liability may be imposed under the | 
attractive nuisance doctrine it is necessary that the 
condition or appliance which caused the injury 
should have actually attracted the child into dan- 
ger,’> and hence the doctrine is not applicable where | 
the injured child went into the dangerous situation 


for some other reason.*® 
Invitation from another. 


way was a railing or balustrade over 
which small boys were in the habit 
of climbing and getting close to the 
wires, and the company had knowl- 
edge of this habit and also of the 
fact that the wires were defectively 
insulated, the company was liable for 
the death of a boy who, when in the 
act of climbing, was killed by coming 
in contact with uninsulated wires. 
Consolidated Hlectric Light, etc., Co. 
v. Healy, 65 Kan. 798, 70 P 884. (2) 
Where a pit partly filled with water, 
frogs, and old light bulbs rendered 
a vacant lot attractive to boys, who 
used it as a playground with the 
owner’s tacit consent, the owner was 
liable for injuries sustained by a boy 
touching a nearby exposed electric 
wire, although the wire in itself was 
not attractive. Union Light, etc., Co. 
v. Lunsford, 189 Ky. 785, 225 SW 741. 

74. Thompson y. Alexander City 
Cotton Mills Co., 190 Ala. 184, 191, 67 
S 407, AnnCas1917A 721; Ft. Wayne, 
etc., Tract. Co. v. Stark, 74 Ind. A. 
669, 127 NE 460; Sexton v. Noll 
Constr. Coy 108 4St-C5' 516,95 ‘SH 129. 

“Although the dangerous thing may 
not be what is termed an ‘attractive 
nuisance’ (that is to say, may not 
have especial attraction for children 
by reason of their childish instincts), 
yet where it is so left exposed that 
they are likely to come in contact 
with it, and where their coming in 
contact with it is obviously danger- 
ous to them, the person so exposing 
the dangerous thing should reason- 
ably anticipate the injury that is 
likely to happen to them from its be- 
ing so exposed, and is bound to take 
reasonable pains to guard it, so as 
to prevent injury to them.’ Thomp- 
son vy. Alexander City Cotton Mills 
Co., supra [quot Alabama By-Prod- 
ucts Corp. v. Cosby, (Ala.) 115 S 31, 
35]. To same effect Sexton v. Noll 
Constr. Co., supra. 

S.—United Zinc, etc., Co. v. 
Britt, 258 U.S. 268, 42 SCt 299, 66 L. 
ed. 615 [rev 264 Fed. TSol% National 
Metal Edge Box Co. v. Agostini, 258 
Fed. 109, 169 CCA 195. 

Cal.—Giannini v. Campodonico, 176 
Cal, 548, 169 P 80: 

Pie _—Edwards v. Negley, 193 Ill. A. 
426 

Ind.— Indianapolis Water Co. v. 
Harold, 170 Ind. 170, 83 NE 993, 

Ky. — Shaver v. Louisville Gas, etc., 
Co., 207 Ky. 180, 268 SW 1082 

La.—Hendricks  v. Kansas City 
Southern R. Co., 142 La. 499, 77 S 130. 

Mont.—Fusselman Wie Yellowstone 
Valley Land, etc., Co., 53 Mont. 254, 
163 P 478, AnnCas1918B 420. 

N. Y.—Parkes v. New York Tel. 
Co., 120 Misc. 459, 198 NYS 698 [aff 
207 App. Div. 869 mem, 201 NYS 930 
mem]. 

N. D.—O’Leary v. Brooks El. Co., 
7 N. D. 554, 75 NW 919, 41 LRA 677 
(so stating without either adopting 
or rejecting the doctrine). 


Or.—Carr v.. Washington R., etc., 
Co., 261 P 899. 
Tex.—Blossom Oil, etc., Co. v. Po- 


teet, 104 Tex. 230, 136 SW 4382, 35 
LRANS 449; McCoy y. Texas Power, 


The attractive nuisance 
doctrine will support a recovery where the injured 
child went on the premises by reason of the attrac- 


NEGLIGENCE 


purpose.*® 


[§ 165] (6) Inducement To Enter Premises. 
order that lability for injuries to an infant tres- 
passer’? may be imposed under the attractive nui- 
sance doctrine it is necessary that the thing or 
condition alleged to have constituted the attractive 
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tiveness of the instrumentality which caused the in- 
jury, although his entrance was pursuant to an invi- 
tation from another child,’’- but cannot be success- 
fully invoked in favor of a child who was induced 
to go on the premises by the invitation of an older 
person who was himself thereon for an unlawful 


In 


nuisance should have been so situated as to entice 


trespasser.®t 


ete., Co., (Civ. A.) 229 SW 623. 

Alta.—Plawiuk vy. Advance Rumely 
Thresher Co., 70 DomLR 583, [19224 
3 WestWkly "866, 

“Tt is an essential ingredient of a 
cause of action to which the ‘turn- 
table cases’ doctrine applies that the 
minor should have been attracted to 


the premises by a childish curiosity 


and desire to play thereon.’ Gian- 
eee Vv. Ries ashen eit 176 Cal. 548, 552, 

[a] imeaowleare of presence of in- 
strumentality.—The attractive nui- 
sance doctrine is not applicable where 
the injured child did not know, at the 
time of entering the premises, of the 
existence or presence on the premises 
of the dangerous instrumentality 
which caused the injury. Burns v. 
Texas Midland R. Co., (Tex. Civ. A.) 
167 SW 264. 

76. U. S.—BErie R. Co. v. Hilt, 247 
U. S. 97; 388 SCt 435, 62° Li.’ edi. 10038 
[rev 245 Fed. 800, 159 CCA 102]; Na- 
tional Metal Edge Box Co. v. Agos- 
tini, 258 Fed. 109, 169 CCA 195. 

Ark.—Sweeden y. Atkinson Impr. 
Co.,' 93 Ark. 397, 125 SW. 439,° 27 
LRANS 124. 

Ill.—Mindeman y. Chicago Sanitary 
Dist., 317 Ill. 529, 148 NE 304. 

La.—Hendricks v. Kansas_ City 
Southern R. Co., 142 La. 499, 77 S 130. 

Md.—Baltimore v. De Palma, 137 
Md. 2793 D2 A 277. 

Tenn. ”_ Touisville, etel, URE Cost iy. 
Ray, 124 Tenn. 16, 134 Sw 858, Ann 
Cas1912D 910. 

Tex.—Dudley v. Hawkins, (Civ. A.) 
183 SW 776. 

[a] Recovery of property’— On 
defendant’s land there was a roadway 
alongside of which was a canal. 
Plaintiff’s decedent, a boy five years 
of age, was playing a game with a 
stick, called a “nipsie,’’ and while on 
the roadway threw the stick out on 
the ice on the canal. He went down 


to the ice and picked up his nipsie’ 


and threw it into the water in a hole 
in the ice and while trying to get the 
nipsie out of the water fell in and 
was drowned, It was held that de- 
fendant was not liable because ‘‘de- 
cedent was not moved by temptation, 
if any, offered by the ice upon the 
canal or its attractiveness to play 
thereon, but by his wish to recover 
his ‘nipsie.’ Therefore we need not 
consider what effect might be given 
to a situation where children have 
played in the neighborhood or upon 
the canal and without objection from 
the plaintiff in error, or occasions 
when they have sometimes been or- 
dered away. Temptation to play is 
not an invitation. Erie eaDOtn Wie 
Pit, 247 Ua s., LOLs: SCt 486, 6.2. Ly. 
ed. 1003. The temptation, on this oc- 
casion, to leave his place of play, and 
to run out upon the ice upon the 
canal to recover his plaything, can 
in no sense be said to be either due 
to an invitation or a nuisance which 
attracted children.” National Metal 
Edge Box Co. v. Agostini, 258 Fed. 
LOO, Wd, Loo CCA 105. 

[b] Walking along path. — The 
rule stated in the text has been ap- 


‘Boydson, 


the child onto the premises,*° and it is not sufficient 
that it attracted him after he had already become a 
Accordingly, the doctrine is not appli- 


plied where a child crossing a rail- 
road right of way with its parent, 
on a well marked path which crossed 
close to a turnpike, fell from the 
path into the turntable pit. Hen- 
dricks v. Kansas City Southern R. 
Co., 142 La. 499, 77 S 130. 

[e] ‘Watching circus train unload. 
—A boy who of his own accord 
crawls under a railroad’s warehouse 
to see animals unloaded from a circus 
train attracting him to the place is 
a trespasser, and the railroad is not 
liable for his death by the collapse 
of the building caused by its insecu- 
rity and the presence of people on 
top of it. Texas-Mexican R. Co. v. 
Garcia, (Tex. Civ. A.) 216 SW 1108. 

77. Barrett v. Southern Pac. Co., 
91 Cal. 296, 27 P 666, 25 AmSR 186. 

78. Union Stock Yard, ete., Co. v. 
Butler, 92 Ill. A. 166. 


79. Injury to infant licensee see 
infra § 215. 
80. U. S.—United Zine, ete., Co. v. 


Britt, 258 U.S. 258, 42 SCt 299, 66 

L. ed. 615 [rev 264 Fed. 785]. 
Colo.—Hayko v. Colorado, ete., Coal 

ie 77 Colo. .143, 235 P eee 39° ALR 


i. —Mindeman v. Chicago Saeataiy 
Dist., 317 Ill. 529, 148 NE 304; White 
Vv. Boydston, 209 Til. A. 422; Kalman 
v. Cohen, 203 Tll. A. 597; White v. 
202 Til. ? Prickett v. 
Pardridge, 189 Ill. A. 307; Hanna vy. 
Iowa Cent. R. Co., 129 Ill. A. 1384. 

La.—Fincher v. Chicago, ete. R. 
143 La. 164, 78 S 4338, 4384 [cit 
Cyc]. 

Tenn.—Cooper  v. Overton, i102 
Tenn. 211, 52 SW 183, 73 AmSR 864, 
45 LRA 591. 

Ont.—Smith v. Hayes, 29 Ont. 283. 

But see infra text and note 84. 

“The dangerous thing must be so 
located as to attract them from the 
street or some public place where 


they may be expected to be.” Mc- 
Dermott v. Burke, 256 Ill.. 401, 407, 
100 NE 168 [aff 170 Ill. A. 415, quot 
Szymezak y. Schillinger Bros. Co., 


197 Till. A. 585, 587, and foll Colby v. 
ise de Junction R. Co., 216 Tl, A. 


als 
fa] “An important consideration 
is the location of the instrumen- 
tality that caused the injury. Obvi- 
ously consideration in such cases is 
to be given to the question as to 
whether the instrumentality is lo- 
cated near a public highway or other 
public place resorted to by children 
and easily accessible, or whether it 
is located at a distant or more exclu- 
sive private place.’”’ McKiddy v. Des 
Moines Electric Co., 202 Iowa 225, 206 
NW 815, 817. 

{b] Where a turntable is situated 
in an isolated place, it is not negli- 
gence to leave it unlocked. St. Louis, 
bie R. Co. v. Bell, 81 Ill. 76, 25 AmR 

81. U. S.—United Zinc, etc., Co. 
v. Britt, 258 U. S. 268, 42 SCt 299, 66 
L. ed, 615 [rev 264 Fed. 785]. 

Colo.—Hayko y. Colorado, ete., Coal 
es" 77 Colo. 148, 235 P 373, 39 ALR 


Ill.—Mindeman v. Chicago Sanitary 


168 [45 C.J] 


cable to a thing or condition which is not visible 
or discoverable from outside of the premises on 
Where, however, the actual 
entry onto the premises was due to the attraction 
of the thing which caused the injury, it is immate- 
rial what induced the child to approach the prem- 
It has also been said that, where an invita- 
tion is inferable from the unusual attractiveness of 
the machine, it is immaterial where the injured child 
was when he accepted the implied invitatio 
In order that the at- 
tractive nuisance doctrine should be applicable, the 


which it is situated.®? 


ises.83 


[§ 166] (7) Accessibility. 
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n.84 


property, appliance, or condition in question must 


Dist., 317 Ill. 529, 148 NE 304; Mc- 
Dermott v. Burke, 256 Ill. 401, 100 
NE 168 [aff 170 Ill. A. 415]; St. Louis, 
ClGoakt; WOO. uve Sell, 6 8 TN. 9 765. 2b 
AmR 269 [exp] McDermott v. Burke, 
256 Ill. 401, 100 NE 168 (aff 170 Ill. 
A. 415)]; Kalman y. Cohen, 203 Ill. 
A. 597; White v. Boydson, 202 Ill. 
A. 49; Donaldson v. Spring Valley 
Coals Co. 2757 Gl. Aiei224;° Hanna v. 
Iowa Cent. R. Co., 129 Ill. A, 134. 
Ind.—Indianapolis Water Co. v. 
Harold, 170 Ind. 170, 88 NE 993. 


La.—Fincher v. Chicago, etc. R. 
Co., 1438 La. 164, 78 S 433. 
“The negligence under said doc- 


trine consists in maintaining an at- 
traction which entices to trespass, 
not merely entices one after he has 
become a trespasser.’’ Hayko v. Colo- 
rado, etc., Coal Co., 77 Colo. 143, 145, 
235 P 373, 39 ALR 482 

oan owner would not be liable if he 
maintained something for his own 
use which might be dangerous but 
which would only be found by chil- 
dren going upon his premises as tres- 
passers.” McDermott v. Burke, 256 
Ill. 401, 407, 100 NE 168 [aff 170 Ill. 
A. 415, and quot Szymezak v. Schil- 
linger Bros. Co., 197 Ill. A. 585, 587}. 

82. U. S.—United Zinc, etc., Co. 
Vv, Britt, 258 U. S.. 268, 42 SCt 299, 
66 L. ed. 615 [rev 264 Fed. 785]. 

Colo.—Hayko y. Colorado, etc., Coal 
pe 77 Colo. 1438, 235 P 373, 39 ALR 


Ill.—Ramsay v. Tuthill Bldg. Ma- 
terial: Co., 295 Ill. 395, 129 NE 127, 
36 ALR 23; McDermott Vv. Burke, 
256 Ill. 401, 100 NE 168 [aff 170 
Ill. A. 415]; Donaldson vy. Spring Val- 
ley Coal Co., 175 Ill. A. 224. 

La.—Fincher v. Chicago, etc, R. 
Co., 143 La. 164, 167, 78 S 433. 

Utah.—Bogden vy. Los Angeles, etc., 
RF, Co., 59. Utah 505, 205 Prot. 

“Tt does not suffice that the thing 
from which the injury has resulted 
was in itself attractive, or, in other 
words, was such that the instincts of 
children would prompt them to med- 
dle, or play with or in it, but it must 
be so situated as to lure or attract 
children from the safe place where 
they have a right and are likely to 
be, and induce them to enter the 
premises where the attraction is in 
order to meddle or play with it.’ 
Fincher v. Chicago, etc., R. Co., supra. 

[a] Dynamite caps in an ordinary 
mining shack do not constitute an at- 
tractive nuisance where they could 
not be seen by the injured child un- 
til he had trespassed upon the prem- 
ises. Hayko v. Colorado, etc., Coal Co., 
77-Colo. 1438,.235 PB 373, 39 ALR 482! 

[b] Explosive in railroad car.— 
Defendant railroad company had 
transported in the usual and ordinary 
way a car of explosives including a 
number of kegs of black blasting 
powder. The consignee, whose duty 
it was to unload it, did so, but some 
of the powder was left loose in the 
car. There was no evidence that de- 
fendant railroad company or its 
agents had knowledge of this fact. 
After the powder was unloaded the 
car was, in the ordinary course of 
business, taken to the place where 
the accident occurred to be reloaded 


‘did not go there by 


with freight. The car stood on a 
sidetrack awaiting reloading when 
plaintiff, a boy about eight years of 
age, looking for some of his father’s 
sheep, passed over defendants’ tracks. 
In passing he looked into the car and 
saw the powder therein. He thought 
it was powder but was not sure and 
he took some of it and attempted to 
set it off and in so doing was injured. 
It was held that defendants were 
not liable. Bogden y. Los Angeles, 
etc., R. Co., 59 Utah 505, 515, 205 P 
571 (‘‘there is no evidence that either 
the plaintiff or any one else in Sil- 
ver City knew that there was any 
powder in the car. Indeed, the plain- 
tiff, in view of the evidence, could 
not even have known that the car 
had recently been used for the pur- 
pose of transporting powder or any 
other explosive, since, so far as the 
evidence discloses, he had no infor- 
mation upon that subject. The plain- 
tiff therefore could not have been 
lured or attracted to the depot 
grounds of the defendant or to the 
car in question through any knowl- 
edge jthat there was powder in the 
car.» It is also beyond dispute that 
the car was not left standing on a 
public street or so near one that 
plaintiff, or any other child, could 
have seen what was in the car from 
such street, and by reason of that 
fact could have been attracted or 
lured to the car. The evidence, how- 
ever, is, that the manner in which 
plaintiff came to see what he thought 
was powder was by passing by the 
ear, which was standing at a place 
where the side track was lower than 
the general surface of the ground, 
and while plaintiff was standing upon 
the ‘bank,’ that is, the natural sur- 
face of the ground, he could see into 
the car, and in that way discovered 
the powder. The plaintiff did not 
attend school, nor was he playing 
with other boys at the time. Indeed, 
he did not go upon defendant’s depot 
grounds to play; he did not have any 
business with the defendant, and, he 
its invitation, 
but solely upon his own initiative 
and for the purpose before stated. 
The foregoing statements have been 
made for the sole purpose of showing 
that, while the fact that there was a 
school nearby where children congre- 
gated, and that the dangerous instru- 
mentality was in or near a public 
street or highway where people, in- 
cluding children, frequently pass, as 
a matter of right are of importance 
in most cases, yet in this case they 
can be given no force or effect, be- 
cause the dangerous thing was not 
known to exist, and hence did not 
and could not have induced or lured 
the plaintiff, or any one else’’). 

83. White v. Boydston, 209 Ill. A. 
422, 424. 

“We think it is immaterial what 
induced her to go to the street or 
alley, where she had a right to be, if 
when there she was tempted to en- 
ter the building by the attractive 
thing and injured by it.” White v. 
Boydston, supra. 

84. San Antonio, etc., R. Co. 
Skidmore, 27 Tex. Civ. Mt 329, 330, 
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be so accessible to children. that it should reason- 
ably be anticipated that they will come upon it,°° 
and it is not sufficient that it is possible tor chil- 
dren to reach it.%¢ 

[§ 167] (8) Failure To Safeguard.*? Even though 
a thing or a condition may be both attractive and 
dangerous to children, the attractive nuisance doc- 
trine cannot apply to it unless it is maintained or 
left in an unprotected or unguarded condition.*® 

L$ 168] (9) Origin of Condition. 
nuisance doctrine does not apply to natural condi- 
tions,®® but only to dangerous things or conditions 


The attractive 


65 SW 215 (“it is immaterial whether 
appellee was on her father’s or ap- 
pellant’s premises when, in accept- 
ance of’the latter’s implied invitation, 
she went on the turntable. The in- 
vitation of appellant, inferred from 
its special and unusual attractive- 
ness to children of immature judg- 
ment, was to go upon the turntable, 
and it could make no difference on 
whose premises she was when she 


accepted the invitation and went 
thereon to play’’). 
85. Mayfield Water, etc., Co. v. 


Webb, 129 Ky. 395, 111 SW 712, 33 
KyL 909, 130 AmSR 469, 18 LRANS 
LVS Brandenberg v. Equity .Co-op. 
Exch., 160 Minn, 162, 199 NW 570; 
Turner v. Durant Cotton Oil Coy 96 
Okl. 31, 219 P 892. See McKiddy v. 
Des Moines Electric Co., 202 Iowa 
225, 206 NW 815 (quoted supra note 
80 [a]). 

re trea ad of safeguards see infra 


86. Mayfield Water, etc., Co. v. 
Webb, 129 Ky. 395, 111 Sw 712, 33 
ct 909, 130 AmSR 469, 18 LRANS 
179. 

{a] An electric wire, eighteen feet 
above the ground, which can only be 
reached by climbing a pole or guy 
wires stretched from a pole.to the 
ground at an angle of forty-five de- 
grees, is not an attractive nuisance. 
Mayfield Water, etc., Co. v. Webb, 129 
Ky. 395, 111 SW 712, 38 KyL 909, 130 
AmSR 469, 18 LRANS 179. 

87. Sufficiency of safeguards see 
infra § 185. 

Charvoz v. Salt Lake City, 42 
455, 464, 1381 P 901, 45 LRANS 


“A thing may be attractive or al- 
luring to children and be inherently 
dangerous and yet not fall within 
the principle governing the turntable 
cases. Again, a thirg may be attrac- 
tive, but whether it is also dangerous 
may be a question of fact; or it may 
be both attractive and dangerous and 
yet not be the proximate cause of the 
injury complained of; or, although 
attractive and dangerous, it may 
nevertheless be common and natural 
and of a character that makes it im- 
practicable to be guarded against. 
In all such cases the thing, whatever 
it may be, lacks the element which 
controls the doctrine of the turntable 
cases, namely, that to maintain it in 
an unprotected or unguarded condi- 
tion constitutes it an attractive and 
dangerous nuisance.” Charvoz v. 
ig Lake City, supra. 

Harper v. Topeka, 92 Kan. 11, 
Be S39 P 1018,.51 LRANS, 1132. 

“Nature does not maintain attrac- 
tive nuisances.” Harper yv. Topeka, 
supra. 

“The doctrine . ... can hardly ap- 
ply to pools or deep places in a river 
or creek which exist in the order of 
nature. It would be a long stretch 
of the doctrine of attractive nui- 
sances if the owners of land through 
which natural watercourses run were 
required to protect them by fences or 
guards as against venturesome chil- 
dren or trespassers who might go 
there to swim.’ Tavis v. Kansas 
City, 89 Kan. 547, 550, 552, 132 P 185. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 168-171] 


artificially created..° It has also been held that 
the doctrine should not be extended to cases where 
the thing or condition complained of is similar to, 
or a reproduction of, nature,®! so that a natural 
bluff rendered steeper by excavation at the base is 
not within the rule.®? The doctrine may, however, 
be applied to a condition due partly to the natural 
topography of the premises and partly to the opera- 
tions carried on thereon.®? It is not necessary to 
charge one with liability that he should have created 
the dangerous condition,®* but the owner or person 
in charge may be held liable for injury resulting 
from his failure to safeguard a dangerous condition 
created by others with his knowledge and consent,®® 
especially where a condition which he created con- 
tributed to the injury.®® . 

[§ 169] (10) Practicability of Safeguarding.” 
The attractive nuisance doctrine cannot be extended 
so far as to deprive one of the use of his property 
because it 1s dangerous for children who may come 
uninvited upon his premises,%® and the rule is, there- 
fore, subject to the qualification that it will apply 
only where the instrumentality can be fully or suffi- 
ciently guarded to protect against injury to tres- 
passing children without destroying its usefulness 
for the purpose for which it is maintained.®® Ac- 
cordingly, the doctrine does not apply where the 
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characteristics of the agency and its general and 
common use render it impracticable and unreason- 
able to fence or guard it by inclosure! or otherwise 
to render it inaccessible to children.? Indeed, it has 
been stated that the rule applies only when safe- 
guards can be provided with slight expense and 
little inconvenience.2 Another expression of the 
rule is that there is a duty to safeguard if this is 
practicable with reasonable effort and ordinary 
care. 

[§ 170] (11) Right To Provide Safeguards.’ The 
attractive nuisance doctrine cannot be applied so as 
to impose liability on one who has no control of 
the premises on which the thing complained of ex- 
ists, and no right or power to erect fences or guards 
thereon for the protection of children who may be 
attracted there.® 

[§ 171] (12) Where Trespass on Realty Not In- 
volved.’ Although there may be a trespass on 
personal property which may relieve the owner of 
hability for injury to the trespasser,® the attrac- 
tive nuisance doctrine applies to dangerous and 
attractive instrumentalities and appliances placed 
and maintained by the owner at places readily ac- 
cessible to children of tender years seeking recrea- 
tion and amusement, and who are not trespassers 
on realty,® and is said to have special merit as 


90. Tavis v. Kansas City, supra; 
McComb City v. Hayman, 124 Miss. 
525, 87 S 11. 

“The rule . .. is based on the neg- 
ligence of the proprietor who fails 
to protect young children attracted 
to his premises by some dangerous 
thing or place artificially created 
there and where he should have an- 
ticipated that the children would be 
lured into danger.’”’ Tavis v. Kansas 
City, supra. 

Slo) Zacar vy... Union Pac. “RCo, 
113 Kan. 240, 214 P 107; Harper v. 
Topeka, 92.Kan. 11, 139 P 1018, 51 
LRANS 1032. 

92. Zagar v. Union Pac. R. Co., 
113 Kan. 240, 214 P 107. 

[a] Boy Dttnw J in cave.—Where 
the owner of land for his own use ex- 
cavates at the base of a natural bluff, 
thus making it steeper, the bluff does 
not thereby become an attractive nui- 
sance so as to render the owner lia- 
ble for injury to a boy who, while 
playing in a cave dug into the face 
of the bluff by other boys, is injured 
by a quantity of earth falling on him. 
Zagar v. Union Pac, R. Co., 113 Kan. 
240, 214 P 107. 

93. Thomas y. Anthony, 261 Ill. 
288, 103 NE 974 [rev 179 Ill. A. 463]. 

[a] Clay pit.—The doctrine is ap- 
plicable to a pit resulting partly from 
natural topography and partly from 
digging for clay. Thomas v. An- 
thony, 261 Ill. 288, 103 NE 974 [rev 
179 Jil. A. 463]. 

94. Cceur d’Alene Lumber Co. Vv. 
Thompson, 215 Fed. 8, 131. CCA 316, 
LRA1915A 731; Roman vy. Leaven- 
worth, 90 Kan. 379, 133 P 551. 

95. Cceur d’Alene Lumber Co, v. 
Thompson, 215 Fed. 8, 131 CCA 316, 
LRA1915A 731; Foster v. Lusk, 129 
Ark. 1, 194 SW 855. 

96. Foster v. Lusk, supra. 

[a] Sand pile and stack of ties.— 
A complaint alleging that a railroad 
company permitted a stack of ties to 
be insecurely arranged, and placed a 
sand pile in close proximity thereto, 
which was attractive to children, and 
which would attract them, and that 
plaintiff, an infant, in playing in the 
sand, was injured when the stack of 
ties fell upon her, is sufficient to 
make a case of culpable negligence 
of the railroad company and to carry 
to the jury the issue of the railroad 
company’s liability. Foster v. Lusk, 
129 Ark. 1, 194 SW 855. 


[45 Cc. J.—49] 


_ 97. Sufficiency of safeguards see 
infra § 185. 

98 Hart v. Mason City Brick, etc., 
Co., 154 Iowa 741, 135 NW 428, 38 
LRANS 1173; Morrison vy. Phelps 
Stone Co., 203 Mo. A. 142, 219 SW 393. 

“The principle cannot be so ex- 
tended as to deny to owners and pro- 
prietors of factories, shops, and 
places devoted to the varied forms 
of industry their natural and legal 
right to make use of the same to the 
best advantage.” Hart v. Mason 
City Brick, etc., Co., supra. 

99. Polk vy. Laurel Hill Cemetery 
Assoc., 37 Cal. A. 624, 174 P 414; Hol- 
stine v. Director Gen. of Railroads, 
77 Ind. A. 582, 134 NE 3038; Hart v. 
Mason-City Brick, etc., Co., 154 Iowa 
741, 135 NW 423, 38 LRANS 1173; 
Heva yv. Seattle School Dist. No. a 
110 Wash. 668, 672, 188 P 776. 

“Common objects, the uses and 
dangers of which are obvious and 
well known, at least to the normal 
child of twelve years, and which can- 
not be made inaccessible without de- 
stroying the purpose for which they 
exist, may not, under the law as es- 
tablished in this state, be found to be 
attractive nuisances simply because 
injury from their use has occurred to 
a licensee or trespasser of sufficient 
age and understanding to appreciate 
the danger.” Heva v. Seattle School 
Dist. No. 1, supra. 

1. Erickson vy. Minneapolis, etc., 
R. Co., 165 Minn. 106, 205 NW. 889, 
45 ALR 973; Missouri, ‘etc., 'R. Co. vy. 
Edwards, 90 Tex. 65, 36 SW 430, 32 
LRA 825. 

2. Heva v. Seattle School Dist. 
No. 1, 110 Wash. 668, 188 P 776. 

3. Brown v. Chesapeake, etc., R. 
Co., 135 Ky. 798, 807, 123 SW 298, 25 
LRANS 717. 

“The correct rule of law is, and 
should be, that if a railroad company 
can with slight expense and little in- 
convenience keep its turntables 
guarded or locked so as to prevent 
trespassing children from using them, 
they should be compelled to do so, 
and, if they fail to perfiorm this duty, 
they should be made liable in dam- 
ages for any injury occasioned to 
children of tender years in playing 
with them.” Brown v. Chesapeake, 
etc., R. Co., supra. 

4 Morrison y. Phelps Stone Co., 
203 Mo..A. 142, 219 SW 393. 

5. Sufficiency of safeguards see 


infra § 185. 

6. Constantin Refining Co. v. Mar- 
tin, 155 Ark. 193, 244 SW 387; Tavis v. 
Kansas City, 89 Kan. 547, 132 P 185. 

[a] Gas crater.—W here defendant, 
drilling for oil, in capping a gas well, 
produced a crater on another’s land, 
and.a child looking at this crater was 
killed by the gas becoming ignited, 
the injury not resulting from failure 
to warn, and defendant not having 
the right to exercise any control over 
the premises in question, the attrac- 
tive nuisance doctrine was not ap- 
plicable. Constantin Refining Co. v. 
Martin, 155 Ark. 193, 244 SW 37. 

[b] Pool.—“Two boys of appellees 
were drowned in a pool of a creekim- . 
mediately below a culvert which the 
city had constructed in a street and 
across the creek and it was claimed 
that the opening in the culvert for 
the passage of water was too small, 
that in times of freshets the water 
in the creek was held back by the 
culvert and forced through the open- 
ing in such a way as to make a pool 
in the creek below the culvert, that 
the place was attractive to boys who 
frequently went to the pool to wade 
and swim, and that as it was un- 
fenced and unguarded, the city, un- 
der the attractive nuisance doctrine, 
was responsible for the drowning of 
the boys, and liable for the loss sus- 
tained by appellees. The land where 
the pool was formed was the prop- 
erty of a private owner and over it 
the city had no control, and it did 
not appear that any officer of the city 
knew of the existence of the pool.” 
It was held that the attractive nui- 
sance doctrine was not applicable 
and thet the city was not liable. 
Tavis v. Kansas City, 89 Kan. 547, 
132 P 185 [dist Kansas City v. Siese, 
71 Kan. 283, 80 P 626]. 

7. Application of attractive nui- 
sance rule to infant licensees see 
infra § 215. 

8 See supra § 133. 

9. U. S.—Snare, etc., Co. v. Fried- 
man, 169 Fed. 1, 94 CCA 3869, 40 
LRANS 367 [certiorari den 214 U. S. 
518 mem, 29 SCt 700 mem, 53 L. ed. 
1065 mem]. 

Ark.—Valley Planing Mill Co. v. 
McDaniel, 119 Ark. 139, 170 SW 994. 

D. C.—Smith v. Davis, 22 App. 298. 

Ill.—Brownell v. Antioch, 215 Ill. 
A. 404. 

Kan.—Consolidated Electric Light, 
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so applied.?° 


Accordingly, there may be liability 
for an injury caused by something attractive to 
children which has been placed in a public street** 
or alley,!2 or on a publie wharf,!* although the 
thing causing the injury might not possess the 
qualities of unusual attractiveness which would be 
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necessary to impose liability in case the thing in 


etc., Co. v. Healy, 65 Kan. 798, 70 P 
884, 

La.—Palmero v. Orleans Ice Mfg. 
Co., 130 La. 833,.58 S 589, 40 LRANS 
671. 

Minn. — Znidersich v. Minnesota 
Utilities Co., 155 Minn. 298, 193 NW 
449, 

N. C.—Kramer v. Southern R. Co., 
127 N. C. 328, 37 SE 468, 52 LRA 359. 

Wash. — Haynes v. Seattle,- 69 
Wash. 419, 125 P 147. 

Wis.—Webster v. Corcoran Bros. 
Co., 156.Wis. 576, 146 NW 815; Har- 
ris v. Eastern Wisconsin R. etc., Co., 
152 Wis.-627, 140 NW 288, 45 LRANS 
1058; Kelly v. Southern Wisconsin R. 
Co., 152 Wis. 328, 140 NW: 60, 44 
LRANS 487; Busse v Rogers, 120 
Wis. 443, 98 NW 219, 64 LRA 1838. 

Eng.—Clark v. Chambers, 3 Q. 
Dine27, 1A9-ERC.\28; > 

Ont.—Brignull v. Grimsby, 56 Ont. 
L. 525 [1925] 2 DomLR 1096; Smith 
v. Hayes, 29 Ont. 283. 

{a] Contrary view.— Defendant 
exposed in a public place a machine 
for crushing oil cake, unfenced and 
without superintendence. The ma- 
chine was turned by a handle on one 
side and on the other side the cogs 
which worked the crushing rollers 
were exposed. The handle might 
have been secured by wire, but it 
was not. Plaintiff, a boy four years 
old, came past the machine with 
other boys, and while one of the boys 
was turning the handle plaintiff put 
his fingers in the cogs and was in- 
jured. It was held that defendant 
was not liable. Mangan vy, Atterton, 
L. R. 1 Exch. 239. 

10. Brandenberg v. Equity Co-op. 
Exch., 160 Minn, 162, 166, 199 NW 570. 

“The ‘doctrine of the turntable 
cases is specially applicable where 
the attractive nuisances and danger- 
ous appliances are upon public 
streets.” Brandenberg v. Equity Co- 
op. Exch., supra. 

[a] “The differentiating element 
is found in the fact that the child in- 
jured has as much right in the street 
where the alluring instrumentality is 
maintained as the owner thereof, 
thus removing in a substantial way 
the element of unquestioned trespass 
necessarily presented where private 
property and premises are invaded. 
Barrett: v. Princeton, 135 Minn. 56, 
160 NW 190. The only element of 
trespass in the case where a public 
street is thus occupied is found in 
the technical wrong of the child in 
attempting to play with the offend- 
ing attraction. And that act the jury 
may excuse, in the particular case, 
depending upon the alluring charac- 
ter of the article and the age and 
discretion of the child, with less hesi- 
tation perhaps than where there has 
been an actual invasion of the in- 
closed premises of another.’ Zinder- 
sich v. Minnesota Utilities Co., 155 
Minn. 293, 296, 193 NW 449: 
anor D, C.—Smith v. Davis; 22 App. 

Tll.—True, etc., Co. vy. Woda, 201 
‘Ill. 315, 66 NE 369. 

Ky.—Gnau v, Ackerman, 166 Ky. 
258, 179 SW 217: Louisville R. Co. v. 
HEsselman, 938 SW 50, 29 KyL 333; 
Frankfort v. Allen, 82 SW 292, 26 
KyL. 581. 

Minn. — Rotherberger v. Powers 
eee etc., Co., 148 Minn. 209, 181 NW 

Miss.—Spengler Williams, 67 
Miss. 1, 6 S 613. 
_N. C.—Campbell v. Model Steam 
Laundry, 190 N. C. 649, 130.SE 638. 


We 


‘if it~be in the public street. 


Tex.—Charles v. El Paso Electric 

. Co, (Commn, A.) .254 SW ' 1094 
[rev (Civ. A.) 234 SW 695}. 

Wis.—Kressine v. Janesville Tract. 
Co., 175 Wis. 192, 195, 184 NW_ 1777. 

Eng.—Lynch y, Nurdin, 1 Q. B. 29, 
41 ECL 422, 1138 Reprint 1041. 

And see cases supra notes 9, 10. 

“In recognition of the fact that 
children will play in a public street, 
this court has held that one may not 
maintain therein an implement, ma- 
chine, or structure attractive to chil- 
dren without taking due care to pre- 
vent injury resulting to them by rea- 
son of natural childish interferences 


therewith. ... The duty thus cast 
upon him who places or maintains 
such an implement, machine, or 


structure in the street is founded 
upon considerations of humanity 
rather than any legal relations ex- 
isting between him who maintains 
the dangerous apparatus and the 
children who may come in contact 
therewith. It follows naturally from 
a recognition of the fact that chil- 
dren of tender age have not acquired 
an appreciation of the impropriety of 
meddling with other people’s prop- 
erty nor the dangers lurking in the 
complicated machine. The all-wise 
Providence has implanted in the child 
a curiosity which can be satisfied 
only by feeling and handling new and 
strange objects. This is a trait which 
frequently tries the patience. of 
adults, but it is an instinct ordained 


‘by nature, and cannot be changed by 


man. In fixing a standard of human 
conduct involving the safety of chil- 
dren, this trait. cannot be ignored. 
Children are all about us wherever 
we go and whatever we do, especially 
That 
their presence in the public street is 
not only an aggravation to adults but 
dangerous to their safety, all will 
concede. But that they will be in 
the public streets at inopportune 
times and places is a fact that can- 
not be ignored.” Kressine v. Janes- 
ville Tract. Co., supra. 

[a] Crossties on. sidewalk. — A 
seven-year-old child, injured while at 
play on crossties piled partly on a 
public sidewalk, is not a trespasser 
so as to preclude him from recover- 
ing for the injuries’ sustained. 
Charles v. El Paso Electric R. Co., 
(Tex. Commn, A.) 254 SW 1094, 1095 
[rev (Civ. A.) 2384 SW 695] (“This 
child had a perfect right to be on'the 
sidewalk, and it does not matter from 
what angle he approached it, or 
whether he came across a vacant lot 
to reach it or not. The jury might 
well have found that the company 
should have reasonably anticipated 
the presence of children on the side- 
walk and realized. that a stack of 
ties, when placed most temptingly in 
their very pathway, might prove an 
attractive playground to children 
seven years of age. Construction com- 
panies must be given the right to use 
streets and sidewalks in their work, 
but they should also be required, 
while so partially in the streets or 
upon the sidewalks, to exercise ordi- 
nary care for the safety of those who 
also have a right in the streets and 
upon the sidewalks. This statement 
includes children of tender years, and 
ordinary care must be exercised in 
placing things there which might be 
calculated to attract children along 
the sidewalk. ... The decisions have 
gone far enough when many of them 
hold that, on one’s own premises, 
most things can be constructed by 


YD ee a ee a 
y <* [§ 17t 


question were situated entirely upon the premises 
of the person sought to be charged.1# So also, where 
one has placed on the premises of a third person 
something unusually attractive to children, he may 
be held liable for an injury to a child caused by 
such thing,® although the presence of such thing 


the owner without any thought of 
injury to children who may trespass 
upon such premises. The rule should 
not be extended to structures erected,. 
in part or wholly, upon public side- 
walks and streets. A child might 
realize that it ought not to go inside 
of another man’s inclosure and play 
with his property, when that same 
child might feel at perfect liberty to 
play upon property located upon the 
sidewalk where it would naturally be 
expected to be walking or playing’’). 

{b] Pole in highway.—Znidersich 
v. Minnesota Utilities Co., 155 Minn. 
293, 1938 NW 449. 

12. Webster v. Corcoran Bros. Co., 
156 Wis. 576, 146 NW 815. 

[a] Block and tackle.—One who is 
unloading grain by means of a block 
and tackle in a public alley, creating 
a condition naturally calculated to 
attract, and in fact attracting, young 
children, is bound to exercise ordi- 
nary care for their safety, and, not| 
doing so, but inviting one of them to 
take hold of the rope, resulting in 
the injury, is liable therefor. Web- 
ster v. Corcoran Bros. Co., 156 Wis. 
576,146 NW 815. . 


13. Clement v. Northern Nav. Co., 
43 Ont. L. 127, 483 DomLR 433 [rev 
13 OntWN 22]. ! 

[a] Crated . wagon.—One who 


places and leaves a crated wagon on 
a public wharf in such a position 
that children lawfully on the wharf 
pull it over and are injured is liable 
for such injury. Clement v. North- 
ern Nav. Co., 43 Ont. L. 127, 43 Dom 
LR 433 [rev 13 OntWN 22]. ; 

14. Charles v,. El Paso Electric R. 
Co., (Tex. Commn. A.) 254 SW 1094 
[rev (Civ. A.) 234 SW 695]. 

Attractiveness to children gen- 
erally see supra § 163. ‘ { 

15. Burroughs v. Pacific Tel., ete., 
Co.,-109 Or, 404, 220 P 152; Little v. 
James McCord Co., (Tex. Civ. A.) 151 
SW 835; Jorgenson y. Crane, 86 
Wash, 2738, 150 P 419. LRA1915F 983. 

[a] Abandon poles on vacant 
property.— A telephone company 
which placed abandoned telephone 
poles upon vacant property which did 
not belong to it and which was. used 
by children as a playground was lia- 
ble for injury to a six-year-old child 
playing about the poles, resulting 
from a pole rolling upon its hand. 
Burroughs v. Pacific Tel., ete., Co., 
109 Or. 404, 410, 220 P 152 (‘“Danger- 
ous agencies easily accessible to 
children may not be placed upon va- 
cant proverty’’). 

{b] Wheeled scraper.—A  con- 
tractor grading grounds surrounding 
school buildings for the minor 
grades, while school was regularly 
held, while temporarily suspending 
the work, left a wheeled scraper in 
such condition that it could be hauled 
over the school grounds by the chil- 
dren. Children hauled the scraper te 
the top of an incline, and, when as 
many as could got into the scraper 
pan, others would take charge of the 
tongue of the scraper, and others 
would push it down the incline. On 
one of the trips a child six and one- 
half years old attempted to hop into 
the pan after the scraper was put in 
motion and was injured. It was held 
that the contractor was,liable on the 
theory that the scraper was an appli- 
ance dangerous for children to play 
with in the manner they did, and that 
the contractor knew, or ought to have 
known, that they would so play with 
it. Jorgenson v. Crane, 86 Wash. 
273, 150 P 419, LRA 1915F 983. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, rl 
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was not what attracted the child onto the premises.1¢ 

Evcn where the attractive nuisance doctrine is. 
not recognized with respect to children trespassing 
on realty,1? it is considered that one who places 
in a public street,1® or on property which he does 
not own,/® an instrumentality or agency which is 
dangerous and attractive to children, without prop- 
erly safeguarding it, is liable for an injury to a 


child caused thereby.° 


16. Little v. James McCord Co., 
(Tex. Civ. A.) 151 SW 835. 

“f{a] Explosives.—W here defendant 
dumped a box containing fireworks 
on the ground in a lot which was 
under the management and control of 
a third person but was frequently 
visited by children who were chiefly 
attracted thereto by a large number 
of pecan trees growing thereon and a 
desire to gather nuts during the sea- 
son, defendant was liable for injury 
caused to one of such children by the 
explosion of the fireworks. Little v. 
James McCord Co., (Tex. Civ. A.) 151 
SW 835. 

Actual attraction of child generally 
See supra § 164. 

Who may rely on status of injured 
person as trespasser generally see 
infra § 191. 

17. See infra § 189. : 

18... Mich.—O’Leary v. Michigan 
State Tel. Co., 146 Mich. 243, 109 NW 
434. 

N. Y.—Robertson v. Rockland 
Light, etc., Co., 187 App. Div. 720, 
176 NYS 281; Ramsey v. National 
Contracting Co., 49 App. Div. 11, 63 
NYS 286; Murnane v. Third Ave. R. 
Co., 172 NYS 188. See Fitzgerald v. 
Rodgers, 58 App. Div. 298, 68 NYS 
946 (holding, however, that the ma- 
chine in question was not dangerous). 

Oh.—Isaac Leisy Brewing Co. v. 
Kapl, 22 Oh. Cir. Ct. N. S. 309; Find- 
lay Brewing Co. v. Bellman, 9 Oh. 
Cir 'Ct) 277240 Ohs): Cir Dee, +22, 

Pa.—Euler v. Pittsburgh, 85 Pa. 
Super, 542. 

W. Va.—Rine v. Morris, 99 W. Va. 
52, 127 SE 908. 

fa] Beer barrels piled on side- 
walk.—Kreiner v. Straubmiiller, 30 
Pa. Super. 609. 

[b] Derrick—One who leaves a 
derrick standing over Sunday on the 
street in a thickly populated portion 
of a city without properly guarding 
or fastening it may be held liable 
for injury to a child while playing 
on the derrick. Jonasch v. Standard 
Gas-Light Co., 56 N. Y. Super. 447, 
450, 4 NYS 542 [aff 117 N. Y. 641 
mem, 22 NE 1131 mem] (“the jury 
were expressly instructed to the ef- 
fect that the defendant was not 
bound to keep a watchman there all 
the while; that if the derrick, as left, 
was a dangerous machine, the de- 
fendant was bound only to use some 
precaution to prevent children from 
injuring themselves; and that if the 
“wheel of the derrick was left fas- 
tened, the defendant was not bound to 
anticipate that any one would cut the 
fastenings, but in such case had a 
right to rely upon the strength of 
the rope and had done all that the 
law required to be done, and there- 
fore was entitled to a verdict’’). 

{[c] Dump wagon.—For the pur- 
pose of preventing travel upon a 
newly constructed pavement, a con- 
tractor erected. a barricade on the 
street, consisting in part of a two- 
horse dump wagon which was per- 
mitted to be unsecured in a vicinity 
where children were accustomed to 
play therewith. 


children therefrom, was brought to 
the knowledge of such contractor. A 
child under six years of age was in- 
jured by the dump wagon so placed. 
It was held that the contractor was 
liable if, under the circumstances, he 
had not exercised reasonable care 
-with respect to leaving the dump 
wagon in a secure condition. De- 


This, together with’ 
the danger that might result to the, 
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(13) Where No Trespass Involved. 
Where no trespass is involved, the attractive nui- 
sance doctrine is not applicable,24 but the right 
of recovery for injury is based upon different prin- 


[§ 173] (14) In Whose Favor Doctrine Appli- 
cable. . The attractive nuisance doctrine applies only 
in favor of children of tender years?’ who are 


too young to understand and appreciate danger,?4 


Groodt_v. Skrbina, 111 Oh. St. 108, 
144 "NE 601, 38 LRA 591. 

{d] Electric light poles.—Jaworski 
v. Detroit Edison Co., 210 Mich. 317, 
321, 178 NW 71 (‘it is, we think, 
common knowledge that almost any 
contrivance which may be used: by 
young children as a whirligig or 
teeter is attractive to them. The 
record shows that in the condition in 
which the top pole was ieft, resting 
on the others, it could be utilized for 
either purpose’’), 

{e]. Heavy counter.— A person 
placed on the sidewalk of a fre- 
quented street in a business part of 
a city a large, heavy counter, tilted 
in such a manner as to be easily 
thrown down, and the city neglected 
to remove it,or cause its removyal, 
although a city ordinance prohibited 
the placing of obstructions on the 
streets and authorized city officials 
to order obstructions removed. After 
the counter had stood there four days 
children were playing around it and 
it was thrown down by their running 
against or jumping upon it and it 
fell upon a child, inflicting injuries 
which caused his death. In an action 
against the city it was held that the 
city might be held liable, and it was 
error to direct a nonsuit. Kuntz v. 
Troy, 104 N. Y. 344, 10 NE 442, 58 
AmR, 508. 

[f] Loaded cable reel.— Where 
defendant left on the sidewalk of a 
public street a reel which, with the 
lead cable wound around it, weighed 
about one thousand pounds, without 
any block or other contrivance to 
keep it from rolling or being rolled 
by children, it was liable for injuries 
received by a child through getting 
caught between the wall of a house 
and the reel. Huler v. Pittsburgh, 
85 Pa. Super. 542, 

[g] Pile of lumber.—One who 
piles lumber in a public. street in 
such a manner that a child attempt- 
ing to climb on it will cause it to 
fall is liable for the death of a child 
who is killed by the lumber falling 
when he attempts to climb it. Earl 
v. Crouch, 10 NYS 882, 16 NYS 770 
[aff 131 N, Y. 613 mem, 30 NE 864 


mem]. ' 

{h] Pile of rails.—Where a street 
railroad company piled iron rails in 
a public street, placing one upon a 
block so that it formed a seesaw, it 
was bound to know that such see- 
saw would appeal to the playful in- 
stincts of children, and might there- 
fore be held liable for injury to a 
child playing on such seesaw. Mur- 
nane v. Third Ave. R. Co., 172 NYS 
188. 

[i] Road scraper—A road con- 
tractor who leaves a road scraper in 
an insecure and dangerous position 
on a public road, at a place which, is 
open to the use of the public, is liable 
for ‘an injury to a child resulting 
from playing with the scraper. Rine 
v. Morris, 99 W, Va. 52, 127 SE 908. 

19. Sarapin v. 8S. & S. Corrugated 
Paper Mach. Co., 209 App. Div. 377, 
204 NYS 778. 

[a] Discarded machines in tene- 


ment house yard.—One who is per-'| 


mitted by a landlord to pile discarded 
machines in a tenement house yard 
where the children of tenants. are 
permitted to play may be under a 
duty of anticipating that such ma- 
chines will be dangerous to children, 
and hence liable for injury to a child 
playing on such machines. Sarapin 
v. S..& §. Corrugated Paper Mach. 


Co., 209 App, Div. 377, 204 NYS 778. 
20. See cases supra notes 18, 19. 
21. Capp v. St. Louis, 251 Mo. 345, 

158 SW 616, 46 LRANS 731, AnnCas 

1915C 245, 

[a] Child in public park.—The 
doctrine of the turntable cases does 
not apply in an action for the death 
of a child by drowning in a pond in 
a public park. Capp.v. St. Louis, 251 
Mo, 345, 353, 158 SW 616, 46 LRANS 
731, AnnCas1915C 245 (‘much con- 
fusion has: been injected into this 
class of cases by applying to it the 
doctrine applicable to the ‘turntable’ 
cases. That rule has no application 
whatever to this case, or to the class 
to which it belongs. In this class, 
the injury occurred and of necessity 
must occur at a place where the in- 
jured party had both the legal and 
moral right to be, while in the turn- 
table cases the injury occurred and 
of necessity must have occurred on 
private property, a place where the 
injured person had no legal right to 
be, but was induced to go there by 
an attractive piece of machinery or 
other matters equally attractive to 
children. ... In the consideration of 
this case, care should be taken so 
as not to confuse the principles of 
law governing it with those con- 
trolling the turn-table cases, for the 
obvious reason that one might be en- 
titled to a recovery in this class and 
not in that’’), 

Capp v. St. Louis, 

(quoted supra note 21). 

23. U. §.—Perry v. Tonopah Min. 
Co., 13 F. (2d) ;865. 

Ala.—Central of Georgia R. Co. v. 
poles, 209 Ala. 6, 95 S 367, 36 ALR 


Ky.—Louisville, etc., R. Co. v. Hut- 
ton, 220 Ky. 277, 295 SW_175. 

Mo.—Shaw v, Chicago, etc., R. Co., 
184 SW 1151. 

Tex.—Wimberly v. Gulf Production 
Co., (Civ. A.) 274 SW 986. 

[a] “A part of the doctrine, the 
basis of it, is that the injured per- 
son is of such tender years that the 
‘attractive nuisance’ would so appeal 
to childish impulses as, in a sense. 
to constitute an invitation.” Shaw 
v. Chicago, etc., R. Co., (Mo.) 184 
SW 1151, 1154 [quot Louisville, etce., 
R. Co. v. Hutton, 220 Ky. 277, 284, 
295 SW 175; Wimberly v. Gulf Pro- 
duction Co,, (Tex. Civ. A.) 274 SW 
986, 987]. 

[b] “In practically every state- 
ment of the rule of liability it is 
grounded upon the duty owed to chil- 
dren of ‘tender years,’ whose im- 
prudences are usually due to the play 
of childish instincts, unenlightened 
by experience, and unrestrained by 
reason.” Central of Georgia R. Co. 
v. Robins, 209 Ala. 6, 7, 95 S 367, 36 
ALR 10. 

24. U. S.—Barnhill v. Mt. Morgan 
Coal Co., 215 Fed. 608. 

lll.—Linnberg v.. Rock Island, 136 
Till. A. 495; Heimann vy. Kinnare; 73 
Ifl. A. 184. 

Iowa.—Wilmes § v, 
Western R. Co., 175 Iowa 101, 
NW 877, LRAI917F 1024, 

Ky.—Tupman vy. Schmidt, 200 Ky. 
88, 254 SW 199; Kentucky Cent. R. 
Co. v. Gastineau, 83 Ky. 119 

Miss.—Salter v. Deweese-Gammill 
Lumber Co., 137 Miss. 229, 102 S 268. 

Mo.—Hight v. American Bakery 
Co., 168 Mo. A. 431, 151 SW 776. 

Mont.—Gates v. Northern Pac. R. 
Co., 87 Mont. 1038, 94 P 751. 

“The doctrine is applied only in 
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and excludes those who have reached years of dis- 
cretion?® and are able to understand and appreciate 
the danger*® or who, knowing the hazard, assume 
the risk of doing that which will imperil their 
lives or limbs,?” even though the owner has notice 
that children are accustomed to come about the 
While there is no definite age 
fixed at which a child ceases to be entitled to the 
protection of the attractive nuisance doctrine, the 
great majority of cases in which it has been applied 
have involved children of less than ten years of 
age,*® and it has been considered that it cannot be 
applied to a child of the age of fourteen or over,*° 
at least in the absence of some showing of a lack 
of the merital development which is ordinarily found 
in children of that age,*t or of a very exceptional 
The doctrine cannot be applied in 


28 
place of danger. 


state of facts.%? 


those cases in which the person in- 
jured is a child, one of tender age; 
on the borderland, as to years, be- 
tween the irresponsibility of child- 
hood and the responsibility of those 
of mature years.” Hight v. Ameri- 
ean Bakery Co., 168 Mo. A. 431, 454, 
151 SW 776. 

25. Ala.—Abbott v. Alabama 
Power Co., 214 Ala. 281, 107 S 811; 
Central of Georgia R. Co, v. Robins, 
209 Ala. 6, 95 S 367, 36 ALR 10. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem]. 

Ill.—State Bank v. Mandel, 176 Ill. 
A. 278: 

Kan.—Gamble v. Uncle Sam Oil Co., 
aoe Kan. 74, 163 P 627, LRA1917D 

oO. 

Ky.—Louisville, etce., R. Co. v. Hut- 
ton, 220 Ky. 277, 295 SW 175; Tup- 
man vy. Schmidt, 200 Ky. 88, 254 SW 
199; Kentucky Cent. R. Co. v. Gas- 
tineau, 83 Ky. 119. 

Mo.—Shaw v. Chicago, etc., R. Co., 
184 SW 1151. 

Tex.—Wimberly v. Gulf Production 

Co., (Civ. A.) 274 SW 986. 
' [a] Possession of some discretion 
will not exclude a child from opera- 
tion of the rule. Donk Bros. Coal, 
etc., Co. v. Leavitt, 109 Ill. A. 385. 

26. Ark,—Arkansas Valley Trust 
Co. v. Mellroy, 97 Ark. 160, 133 SW 
816, 31 LRANS 1020; Brinkley Car 
Works, Jet: COs. Vv: Cooper, 70 Ark. 
331, 67 SW 752, 57 LRA 724. 

Til. —Devine y. Armour, 159 Ill. A. 
74. 

Ind.—Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 1384 NE 303; 
Lewis v. Cleveland, ete., R. Co., 42 
Ind. A. 337, 84 NE 23. 


Iowa.—Wilmes v. Chicago Great 


Western R. Co., 175 Iowa 101, 156 
NW 877, LRA1917F 1024, 
Md.—Baltimore v. De Palma, 137 


Md. 179, 112 A 277; Grube v. Balti- 

more City, 132 Md. 255, 103 A 948, 

LRA1918E 1036. 
Mass.—Holbrook v. Aldrich, 168 


Mass. 15, 46 NE 115, 60 AmSR 364, 
56 LRA 493. 
Miss.—Salter v. Deweese-Gammill 


toner Co., 137 Miss. 229, 239, 102 
68. 
Wash.—Heva. v. Seattle School 
Dist. No. 1, 110 Wash. 668, 188 P 776. 
“A defendant will not be liable 
where the danger is obvious and 
known, and the child has sufficient in- 


telligence to appreciate it.” Salter 
v. Deweese-Gammill Lumber Co., 
supra. 

27. Branan vy.’ Wimsatt, 54 App. 


(D. C.) 374, 298 Fed. 833, 86 ALR 14 
[certiorari den 265 U. S. 591 mem, 
44 SCt 639 mem, 68 L. ed. 1195 mem]; 
Wilmes vy. Chicago Great Western R. 
Co., 175 Iowa 101, 109, 156 NW 877, 
LRAI917F 1024, 

“These cases of attractive nuisance 
deal only with children who are not 
sufficiently mature and discreet to 
have legal capacity to assume a risk. 


NEGLIGENCE 


[§ 174] (15) 


If one is of mature age, or of suffi- 
cient age to know and appreciate the 
danger that attended his act, even 
though attracted by the instrumen- 
tality, he cannot complain if he is 
injured. He cannot go into a place 
the danger of which he appreciated 
and understands, even though at- 
tracted to it, and recover if he is 
injured.” Wilmes v. Chicago Great 
Western R. Co., supra. 

28 Salter v. Deweese-Gammill 
es Co., 137 Miss. 229, 102 8S 

29. Belt R. Co. v, Charters, 123 
Tll. A. 322, 329. 

“An examination of the ‘attractive 
nuisance’ cases will show that in 
nearly every instance the child in- 
jured was less than ten years of age 
and incapable of exercising ordinary 


care.” Belt R. Co, v. Charters, su- 
pra. 
[a] A boy of the age of thirteen 


cannot be held as a matter of law 
to be outside of the protection of the 
attractive nuisance doctrine. Pierce 
v. United Gas, etc., Co., 161 Cal. 176, 
118 P 700. 

30. U. S.—Barnhill v. Mt. Morgan 
Coal Co., 215 Fed. 608. 

Ala.—Central of Georgia R. Co. v. 
enane 209 Ala, 6, 95 S 367, 36 ALR 


weseatnauiabatiet etc., RCos'v. Hut- 
ton, 220 Ky. 277, 295 SW 175. 

Mo.—Shaw v. Chicago, etc., R. Co., 
184 SW 1151. 

Tex.—Wimberly v. Gulf Production 
Co., (Civ. A.) 274 SW 986. 

See Payne v. Utah-Idaho Sugar Co., 
62 Utah 598, 607, 221 P 568 (“It may 
indeed be seriously questioned 
whether a lad of plaintiff's age [four- 
teen years and eight months] and 
mentality may avail himself of the 
doctrine here invoked’’). 

Compare Biggs v. Consolidated 
Barb Wire Co., 60 Kan. 217, 56 P 4, 
44 LRA 655 (holding doctrine appli- 
cable to boy fourteen years old). 

31. Louisville, ete., R. Co; v. Hut- 
ton, 220 Ky. 277, 295 SW 175. 

32. Wimberly v. Gulf Production 
Co., (Tex. Civ. A.) 274 SW 986. 

[a] Eighteen years.—‘“It would be 
a very exceptional state of facts 
which would render the doctrine of 
‘attractive nuisances’ applicable to a 
strong, active, healthy, and intelli- 
gent young man of more than 18 
years of age.” Wimberly v. Gulf 
Production ‘Co., (Tex.' Ciy. A.) 274 
SW 986, 987 (refusing to apply the 
doctrine to a case of injury to a boy 
eighteen years of age in an ordinary 
bathhouse equipped with shower bath 
apparatus and fixtures for natural 
gas used to heat the water used in 
the bathhouse). 

33. Hight v. American Bakery Co., 
168 Mo, A. 431, 454, 151 SW 776. 

“No case assumes to apply the 


doctrine to an adult.” Biteht +, 
American Bakery Co., supra. 
34 [a] Explanatory note.—The 


discussion in §§ 174-184 is confined 


Which Doctrine 
With respect to what things or conditions are at- 
tractive and dangerous to children, so as to impose 
on the owner or person in charge a duty to euard 
them so as to protect children from injury, the 
cases are far from uniform.*® 
an easy one to draw,** and elements other than 
the actual nature of the thing or condition in ques- 
tion must frequently be taken into consideration,” 
so that the same thing may be an attractive nuisance 
under some circumstances but not under others.*® 
There is, however, a general tendency of the courts 
to limit rather than to extend the application of 
the attractive nuisance doctrine,®® 
limiting the rule strictly to turntables,*° to confine 


[§§ 173-174 


the case of an adult.33 


Places, Conditions, or Things to 
Applicable?¢—(a) In General. 


The line is not 


and, without 


to cases in which the attractive nui- 
sance doctrine has been applied or in 
which it has been recognized but held 
inapplicable. Cases which have re- 
fused to recognize the attractive nui- 
sance doctrine are considered in § 


See Anderson v. Ft, Dodge, 
R. Co., 150 Iowa 465, 130 NW 
391; Fusselman v. Yellowstone Val- 
ley Land, etc., Co., 53 Mont, 254, 163 
P1473} AnnCas1918B 420 (both quoted 
supra § 155 note 24). 

36. Anderson y. Karstens, 218 Ill. 
A. 285 [rev on other grounds 297 Ill. 
76, 130 NE 338]. 

37. See supra §§ 162-170. 

388 Ramsay v. Tuthill Bldg. Ma- 
terial Co., 295 Ill. 395, 129 NE 127, 36 
ALR 23. 

[a] An elevated sand bin, in which 
there is sand, and underneath which 
there is sand upon the ground, to- 
gether with a ladder by which chil- 
dren may ascend upon the sand bin, 
is not a combination dangerous to 
children so long as the sand is inert; 
but if an opening or chute in the 
bottom of the bin is left open it be- 
comes attractive and dangerous to 
children because of the motion of 
the sand and the apparent ease of 
Sliding through the hole to the 
ground, and in such condition it be- 
comes an attractive nuisance and the 
owner, having failed to safeguard it, 
is liable for the death of a child who, 
Sliding down the sand through the 
opening, is buried and smothered by 
sand which comes down upon him, 
Ramsay v. Tuthill Bldg. Material Co., 
295 Tll, 395,.129 NE 127, 36 ALR 23. 

[b] A heavy wheel tilted against 


~~ 


/ 


a wall (1) may be regarded as an. 


attractive nuisance where it is not 
tilted over so far but that it can 
easily be restored to its dangerous 
position by the efforts of children. 
American R. Express Co. v. Crab- 
tree, 271 Fed. 287. (2) But it is 
otherwise as to a wheel which is so 
heavy or which is tilted over so far 
that it would require the strength of 
adults to restore it to an upright 
position. Kasey v. Louisville, ete., 
FU CO.,; CK.) 124 SW 380. 

39. See infra § 188. 

40. Towa.—Hdgington v. Burling- 
ton, etc., R. Co., 116 Iowa 410, 90 NW 
95, 57 LRA 561, 

Minn.—Stendal v. Boyd, 67 Minn. 
279. 69 NW 899. 

251 Mo. 


Mo.—Capp v. St. Louis, 


345, 158 SW 616, 46 LRANS 731, Ann | 


Cas1915C 245; Kelly Vv. Benas, 217 
Mo, 1, 116 Sw 557, 20 LRANS 903; 
Morrison Vv. Phelps Stone Co., 203 
Mo. A, 142,-219 SW 393 

N. G.— Briscoe vy. Henderson Light- 
ing, etc., Co., 148 °N, 'C, 396) :409;-.62 
NE 600, 19 LRANS 1116. 

Ss. C.F ranks v. Southern Cotton 
Oil “Co.,. 78 S) C10, 58 SH960; 172 
LRANS 468. 

S. D.—Baxter v. Park, 44 §. D. 360, 
184 NW 198. 

Tex.—Flippen-Prather Realty Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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its operation strictly to turntables and other attrac- 
; It has also been 
considered that the doctrine should be: limited to 
places, machines, and appliances which are not at 
the time of the injury being used or supervised by 
those sought to be charged with negligence,*? and 
should not be applied to machines** or vehicles*+ 
which are in actual use at the time of the injury. 

[§ 175] (b) Ordinary Business Operations or Con- 
It has been held that the attractive nui- 
sance doctrine should not be applied to the conduct 
of ordinary business carried on in a customary 
manner on private property,*> and that, where dan- 
gerous machinery is connected with an ordinary 
manufacturing plant and so surrounded with the 


tive and dangerous machinery.‘ 


ditions. 


NEGLIGENCE 


filled with lime 


connection with 


ordinary safeguards as legitimately to lead to the 


v. Mather, (Civ. A.) 207 SW -121; 
Little v. James McCord Co., (Civ. A.) 
151 SW 835. 

“If liability arises in this particu- 
lar class of cases, it must be because 
of some principle of the common law 
applicable to other cases governed by 
the same reason. Courts guided by 
the principles of the common law will 
not arbitrarily select one special ob- 
ject, like a turntable, and fix liability 
for injuries to children upon it, and 
refuse to carry the principle to its 
logical result in other cases.” Bris- 
coe v. Henderson Lighting, etc., Co., 
supra. 

[a] In Georgia the supreme court 
“has refused to extend it beyond the 
case of a turntable. Savannah, etce., 
R. Co, v. Beavers, 113 Ga. 398, 39 SE 
82, 54 LRA 314.” Southern Cotton 
Oil Co. v. Pierce, 145 Ga. 130, 133, 88 
SE 672. 

41. . Savannah, etc., R. Co, v. Bea- 
Mae 113 Ga, 398, 39 SE 82, 54 LRA 


42. Purcell v. Degenhardat, 202 Ill. 
A. 611; Donaldson v. Spring Valley 
Coal Co., 175 Ill. A. 224; Smalley v. 
Rio Grande Western R. Co., 34 Utah 
423, 449, 98 P 311. 

“The doctrine is not generally ap- 
plied to attractions arising from the 
ordinary conduct of a business, or 
from the mere operation of a ma- 
chine or other instrument or agency 
operated in the usual and ordinary 
manner. It is generally applied to 
a machine or thing at rest, and left 
unguarded and unprotected, under cir- 
cumstances where children are ex- 
posed to danger and injury by their 
handling or meddling with it.” 
Smalley v. Rio Grande Western R. 
Co., supra. 

43. See infra § 176. 

44. See infra § 181. 

45. Davis v. Keller, 85 Ind. A. 9, 
150 NE 70; Smalley v. Rio Grande 
Western R, Co., 34 Utah 423, 98 P 311; 
Zartner v. George, 156 Wis. 131, 145 
NW 971, 52 LRANS 129. 

46. Brown v. Rockwell City Can- 
ning Co., 132 Iowa 631, 110 NW 12; 
Gordon v. Snoqualmie Lumber, etc., 
Co., 592 Wash. 272, 109 P 1044,: 29 
LRANS 88; McAllister v. Seattle 
Brewing, etc., Co., 44 Wash. 179, 87 


P 68. 
47. See infra § 176. 
48. Branan y. Wimsatt, 54 App. 


(D. C.) 374, 298 Fed. 833, 36,ALR 14 
[certiorari den 265 U. S. 591 mem, 
44 SCt 639 mem, 68 L. ed. 1195 mem]; 
Kelly v. Benas, 217 Mo, 1, 116 SW 
557, 20 LRANS 903. 

49. Curtis v. Tenino Stone Quar- 
ries, 37 Wash. 355, 79 P 955. 

[a] Quarry power house.—W here 
defendant maintained a quarry power 
house on its own premises, and there 
wa nothing about the premises or 
machinery alluring or attractive to 
children, or tending to invite them 
thither, and nothing dangerous about 
the place and the machinery when 
not in use, defendant was not liable 
to a child six years of age, who was 
a trespasser on the premises, and 
was’ injured by slipping his foot 


through an opening in a platform, 


whereupon it was caught and in- 
jured in cogwheels thereunder. Cur- 
tis .v. Tenino Stone Quarries, 37 
Wash. 355, 79 P 955. 

50. Stamford Oil Mill Co. v. 


Barnes, 103 Tex. 409, 414, 128 SW 
hg 31 LRANS 1218, AnnCasi913A 


“We can not agree that one who 
erects upon his own land an oil mill, 
or other like establishment for pur- 
suing in the ordinary way one of the 
ordinary businesses of the country, 
is under a duty arising merely from 
the construction and use of the plant 
to adopt in advance _ safeguards 
against danger from his machinery 
to children who may intrude upon 
his premises. Such businesses, at 
least, do not belong to that class of 
things that are to be regarded as so 
attractive as to impose the duty of 
guarding against the entrance of per- 
sons not induced to enter by the 
owner in any of the ways indicated.” 
Stamford Oil Mill Co, v. Barnes, su- 
pra. 

51. Smith v. McGoldrick Lumber 
Co., 124 Wash. 363, 214 P 819. 

[a] Adjunct to sawmill.—The at- 
tractive nuisance doctrine does not 
apply to a mill pond covered by float- 
ing rafts where it is a necessity and 
component adjunct to a sawmill, it 
being necessary to float and store 
logs upon the pond, and the lumber 
company has inclosed all of its prem- 
ises which it is practicable to inclose 
and has put up signs warning every 
one to keep off the logs. Smith v. 
McGoldrick Lumber Co., 124 Wash. 
363, 214° P 819. ‘ 

Ponds generally see infra § 183. 

52. Gulf, etc,, R. Co. v. Cunning- 
ham, 7 Tex. Civ. A. 65, 26 SW 474. 

53. Zartner v. George, 156 Wis. 
131, 145 NW 971, 52 LRANS 129. 

{a] Dlustration. Defendants, 
who were engaged in masonwork, 
shortly before quitting time, had 
filled a mortar box with lime and 
water over which they spread a cov- 
ering of two inches of sand and left 
it in that condition, uncovered and 
unguarded, standing in a private lot 
near a building which was _ being 
erected. According to plaintiff's evi- 
dence the box was from four to five 
feet back from the sidewalk while 
defendant’s evidence was that it was 
from twenty to twenty-four feet in 
on the lot from the sidewalk. Near it 
on the lot was a pile of sand. Plain- 
tiff, a boy of a little less than seven 
years of age, who lived in the neigh- 
borhood, went with other boys onto 
the lot to play and jumped into the 
box, sustaining serious burns on his 
feet from the hot lime. It was held 
that defendant was not liable. Zart- 
ner v. George, 156 Wis. 131, 145 NW 
971, 52 LRANS 129. 

54, Fitzpatrick v. Rose Donahue 
Realty Co., 151 Minn. 128, 186 NW 
141, 36 ALR 20. 

[a] “Slacked lime is a common 
article of building material in gen- 
eral use among building contractors. 
It is frequently left exposed on lots 
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conclusion that unattended children of immature 
years will not approach it, the owner or operator 
owes no such duty of active vigilance to possible 
trespassing children as requires him to keep a guard 
over the premises, and hence is not responsible if 
a child does approach and meet with injury from 
such machinery.*® 
been held inapplicable to machinery of various 
kinds,** a lumber yard,*® a power house,*? an oil 
mill,°° a mill pond,®! stock pens,®? a mortar box 


Accordingly, the doctrine has 


and water,*? a barrel of slacked 


lime covered with boards,>+ a cotton seed house 
and seed conveyor,*® 
therein,°® a covered exhaust barrel maintained in 


a sawmill and machinery 


a shingle mill,>? a railroad right 


and in public thoroughfares at places 
convenient to building operations. It 
is not naturally especially attractive 
to children and is not inherently any 
more dangerous than many other ar- 
ticles of common use that are or- 
dinarily left within reach. It may 
be handled without harm. It is only 
dangerous when put into the eye or 
in contact with some tender member. 
It has not even a natural tendency 
to splash or scatter.” Fitzpatrick v. 
Rose Donahue Realty Co., 151 Minn. 
128, 129, 186 NW 141, 36 ALR 20. 

55. Southern Cotton Oil Co. v. 
Pierce, 145 Ga. 130, 88 SE 672; Turner 
v. Durant Cotton Oil Co., 96 Ok1. 
31, 219° P 892. : 

[a] TWustration.—Defendant oper- 
ated a cotton seed oil mill, and in 
connection therewith kept a large 
seed house located in a public place. 
The cotton seed was conveyed from 
the seed house to the adjoining build- 
ing by means of a “conveyor,” which 
was a revolving instrumentality, hav- 
ing upon it metallic flanges. This 
machine was partially concealed from 
view, almost noiseless in operation, 
and not so guarded as to keep a per- 
son from coming in contact with it. 
The seed house had several large 
doors, which were frequently allowed 
to remain open when not being used, 
and was such a place as would at- 
tract children, who entered the house 
to play on the cotton seed. A child 
of the age of eight years entered the 
house, and while playing on the cot- 
ton seed was injured by the seed con- 
veyor. It was held that defendant 
was not liable on the theory of the 
turntable cases. Southern Cotton Oil 


Co. v. Pierce, 145 Ga. 1380, 88 SE 
672, 
56. Isbell v. Hayward Lumber Co., 


47 Tex, Civ. A. 345, 105 SW 211. 

57. Gordon v. Snoqualmie Lumber, 
ete., Co., 59 Wash, 272, 109 P 1044, 
29 LRANS 88. 

{a] Dilustration.—Defendant main- 
tained a covered exhaust barrel in 
connection with its shingle mill. The 
barrel was located at the edge of an 
old mill pond, and, although acces- 
sible from a railroad track, was 
forty-eight feet east thereof, and 
guarded on three sides by débris. 
It was full of hot water from which 
steam or vapor constantly arose, and 
people residing in the neighborhood 
obtained water for domestic purposes 
from the barrel. Plaintiff, a child 
nine years old, started with her 
mother to the barrel for water, but 
while her mother stopped to talk 
with a neighbor, plaintiff took the 
bucket to the barrel, and while she 
was in the act of dipping water 
therefrom a cedar plug fastened in 
the bunghole came out, and hot water 
poured on plaintiff’s leg and injured 
her. It was held that the barrel was 
an appliance connected with an or- 
dinary manufacturing plant, so sur- 
rounded with ordinary safeguards as 
to warrant the inference that im- 
mature children unattended would 
not approach it, and not an attractive 
nuisance, and hence defendant was 
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of way,°® a retaining wall of a railroad viaduct,®® 
a ecofferdam about an abutment of a railroad 
bridge,®° a concrete platform at a railroad station,*t 
On the other hand, however, 
‘even an ordinary business may be of such charae- 
ter or be carried on in such manner and involve 
such instrumentalities as to attract children into 
danger, and in such ease the duty of protection 
Accordingly, the doctrine has been held 
applicable to machinery of various kinds,°* a ma- 
chine shop,® railroad turntables,°* and a sawmill.® 

[§ 176] (c) Machinery in General. 
tive nuisance doctrine has been frequently applied 


and a railroad eut.®? 


arises. ® 


to impose liability for injuries to 


not liable for the injury so sustained. 
Gordon v. Snoqualmie Lumber, etc., 
59 Wash. 272, 109 P 1044, 29 


58. Shaw v. Chicago, ete. R. Co., 
(Mo.) 184 SW 1151, 1154. 

We are brought to the simple 
question whether a railroad right of 
way, with the usual track in the cen- 
ter, fenced on every side and having 
at one end a stone abutment up 
which people were in the habit of 
climbing, and having along the right 
of way paths made by the passage of 
persons thereon, is an attractive nui- 
sance and falls within the doctrine of 
the ‘child allurement’ or ‘turntable’ 
cases, We have no hesitation in say- 
ing that the doctrine is unquestion- 


ably inapplicable.” Shaw v. Chicago, 
etc., R..Co., supra. 
59. Coon v. Kentucky, etc., R. Co., 


163 Ky. 223, 173 SW 325, LRA1915D 
160 

[al Tllustration.—A railroad com- 
pany maintaining over a street, pur- 
suant to a consent from the city, a 
viaduct and a retaining wall twenty 
inches wide, with a smooth surface 
on top from twenty-eight inches to 
fifteen feet above the street, is not 
liable for injuries to a child climbing 
on the wall and falling to the street 
peer Coon v. Kentucky, etc., R. 
Co., 163 Ky. 2238, 226, 173 SW 325, 

LRA1915D 160 Cat could hardly be 
said that a retaining wall like the 
one in question is dangerous. It is 
not like a stack of lumber composed 
of separate pieces that are liable to 
fall at any time. On the occasion of 
the accident, it did not fall or break. 
The only sense in which it could be 
said to be dangerous is that it was 
easy to climb, and’easy to fall from; 
but, for that matter, so is every treé, 
every pole, every fence, every ladder, 
every railing or set of steps, that the 
owner may have about his premises. 
It is charged in the petition that de- 
fendant was negligent in not con- 
structing the protecting wall in such 
a way that it could not be climbed. 
It is suggested that spikes could 
have been placed on it. Manifestly, 
if this had been done, and plaintiff 
had been injured, there would have 
been greater reason for holding the 
defendant liable. It is also suggested 
that a fence or a guard rail might 
have been constructed at the lower 
point of the wall. As this would have 
rendered access to the wall a little 
more difficult, the natural result 
would have been to increase the num- 
ber of climbers, and not only add to 
their danger by furnishing them 
something else to fall from, but to 
impose upon the defendant the fur- 
ther duty of also guarding and pro- 
tecting the additional guard rail or 
fence’). 

60. Massingham vy. Illinois Cent. 
R. Co., 189 Iowa 1288, 179 NW 8282. 

61. Louisville Trust Co. v. Horn, 
209, Ky. 827, 273 SW 549. 

[a] Custom of boys to skate.— 
The attractive nuisance doctrine is 
not applicable to a concrete platform 
at a railroad station, although boys 
are in the habit of skating thereon 


NEGLIGENCE 


machine.®? 


The attrac- 


children caused 


when they can find an opportunity 
when no employee of the railroad is 
on guard. Louisville Trust Co. v. 
Horn, 209 Ky. 827, 273 SW 549. 

62. Lineberry v. North Carolina R. 
Coy; 187 IN, Ce. 786, 1237 SE. I. 

[a] Dlustration.—A railroad, cut 
on the sides of which children would 
slide and through which they would 
pass on their way to school was not 
an attractive nuisance, and the rail- 
road company was not liable for in- 
jury to a child who was pushed un- 
der a train by another child. Line- 
berry v. North Carolina R. Co., 187 
N.C. 786, 123 SE 1. 


@3. See cross references; and cases 
infra notes 64-67. 

64 See infra § 176. 

65. Chesko v. Delaware, etc., Co., 


218 Fed. 804, 134 CCA 492. 

[a] Near street and door open.— 
Where defendant railroad company 
maintained a machine shop on a lot 
six feet back from a much traveled 
street in the city, and the moving 
machinery was visible from the side- 
walk through a wide double door 
which was kept open in summer, and 
such machinery was attractive to 
children passing the shop, defendant 
was under a common-law duty so to 
guard the premises that children 
should not approach the machinery 
and be injured, Chesko vy. Delaware, 
etc., Co., 218 Fed. 804, 184 CCA 492. 

66. See infra § 177. 

67. Herrem y. Konz, 165 Wis. 574, 
162 NW 654. 

[a] Custom of children to play 
around mill.—Where, with the knowl- 
edge and consent of the owner of a 
sawmill, children living in the vi- 
cinity are in the habit of playing 
around the sawmill and in the saw- 
dust piles and of playing in close 
proximity to’a rapidly revolving shaft 
underneath the mill, it- is negligence 
for the owner to fail to guard the 
shaft or to inclose the machinery and 
space underneath the mill, Herrem 
v. Konz, 165 Wis. 574, 162 NW 654. . 

68, Ala,—Clover Creamery Co, vy. 
Diehl, 183 Ala. 429, 68 S 196; Mont- 
gomery Cotton Mills v. Bowdoin, 4 
Ala. A. 314, 58 S 782, 734 [eit Cyc]. 

Arlx—Nashville Lumber Co. v. Bus- 
bee, 100 Ark. 76, 1389 SW 301, 38 
LRANS 754. 

Ill.—White vy. Boydston, 209 Ill. 
422; Kingsley v. Farmers’ Lamaker 
etc., Co;,,, 2090 Tie A= 88, Francesetti 
v. Spring Valley Coal Co., 205 Ill. A. 
67’7.;' Donk. Bros. ‘Coal, ete, Co, . Vv. 
Leavitt, 109 Ill. A. 385. 

Kan.—Biggs v. Consolidated Barb 
iL Co., 60 Kan. 217, 566 P 4, 44 LRA 
vo. 

Ky.—Tupman v. Schmidt, 200 Ky. 
88, 254 SW 199; Kentucky Cent, R. 
Co. Vv. Gastineau, 83 Ky. 119. 


Minn.—O’Malley v. St. Paul, ete., 
R. Co., 438 Minn. 289, 45 NW 440; 
Keffe v. Milwaukee, ete., ASR Go 5 | 


Minn, 207, 18 AmR 393. 

Tex.—Cook v. Houston Direct Nav. 
Co., 76 Tex, 358, 18 SW 475, 18 AmSR 
52; Gulf, ete. R. Co. v. Evansich, 63 
Tex. 54; Gulf, étc., Re Cosy, Bvan- 
SIC, uO) WeXep oe Hogan v. Houston 
Belt, ete., R. Co., (Civ. A.). 148. SW 
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by machinery,® such as cogwheels,®® shafting,” a 
revolving shaft,71 a power fan,’? elevators,”* a man- 
lift in a grain elevator,’* coal conveying machin- 
ery,”®> a gasoline engine,” wheel scrapers,’” heavy 
iron rollers,7® a block and tackle used in unload- 
ing grain,’® a pulley and rope drawn by a team 
and used in stringing telephone wires,®° and a bark 
On the other hand, there is, of course, 
a right to maintain and operate machinery for law- 
ful purposes’? in such manner as may be necessary 
and convenient to make the business in which ‘it 
is operated successful,** and the character, location, 
and surroundings of any particular machinery are 
always proper matters for consideration®* so that 


1166. 
Wash,—McAllister v. Seattle Brew- 
ing, ete., Co.) 44. Washiitl Toe 87a 
69. Jensen y. Wetherell, 79 Ill. A. 
33; Whirley v. Whiteman, 1 Head 
(Tenn.) 610. 
70. Whirley v. Whiteman, supra. 
71. Burbidge v. Starr Mfg. Co., 


54 N. S. 121, 56 DomLR 658. 

72. Smith v. Marion Fruits Jar; 
etc., Co., 84 Kan. 551, 114 P 845. 

73. Siddall vy. Jansen, 168 Il. 43, 
48 NE 191, 39 LRA 112. 

[a] Coal elevator. Vv. 
Metropolitan West Side El. R. Co., 
21911) VA Ber. 

74 Brandenberg v. Equity Co-op. 
Exch., 160 Minn. 162, 199 NW 570. 

75. Stollery v. Cicero, ete! St. R. 
Co., 243 Ill. 290, 90 NE 709 [aff 148 
Tll, A. 499]. 

iv Brownell v. Antioch, 215 Ill. 


A. 
77. Kelley v. Backes Oiashinstes 
Co., 107 Mo, A. 490, 81 SW 6381 
78. Westerfield y. Levis, 43 La. 
Ann. 63,9 S 52. 
Webster v. Corcoran Bros. Co., 
156 Wis. 576, 146 NW 815. 


79. 


ga Ashbach v. Iowa Tel, Co., 165 
|lowa 473, 146 NW 441. 
81. Berg Vel Bin i Bay WUC] sory ules 


Minn. 323, 142 NW 321 (the machine. 


in question was used for the purpose 
of conveying bark from a river to 
the bank. It consisted of a trough 
from twelve to eighteen inches wide 
and some five inches deep, extending 
from the river upward for about one 
hundred feet and at an angle of about 
thirty degrees, An endless chain 
ran in a groove in the bottom of the 
trough, Above the chain and at 
right angles thereto a number of 
crossbars about three inches wide 
and fourteen inches long were fas- 
tened to the chain at intervals of 
four or five feet, so that, when in 
motion, they carried bark and refuse 
up the trough. About fifteen feet 
from the river, and three or four feet 
above the trough, a timber extended 
across it at right angles, underneath 
which, and serving as a support to 
the trough, was another timber ex- 
tending beyond each side. The ma- 
chine was operated by an electric 
motor, all parts of which were housed 
under the same. When in motion the 
chain traveled nearly as fast as a 
man can walk. The injured child, 
while sitting on the cross timber 
which held the trough, took hold of 


a piece of wood moving in the 

troug™ and lifted it, and his thumb 

was caught between the end of the 
| wood and the upper. crosspiece, 

whereupon the chain pushed the 

wood against his hand, causing the 
| injury). 


82. Nixon v. Montana, etc., R. Co., 
30 APNE 95,, 145./P "8, AnnCas1916B 

Ordinary business operations see 
supra § 175. 

83. ‘Nixon v. Montana, etc., R. Co., 
a 95,145 P" 8, AnnCas1916B 

84. Nixon v. Montana, etc., R: Co., 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


there are cases in which it has been held that no 
liability should be imposed for injuries to children 
_by machinery,®° such as a meat grinding machine,®® 
pumping machinery,*’ a drilling machine,®® an eleva- 
tor,®® and a steam ploughing engine.®- It has also 
been considered that the doctrine should not be 
applied to machines which are in actual use at the 
time of the injury,®+ or to the keeping of useful 
machinery in an inclosed building, even though 
the doors are frequently left open.°? 
The attractive nuisance 
rule in the United States has had its development 


[§ 177] (d) Turntables. 
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are regarded as attractive things for children to play 
with and yet involving danger to them which they 
are unable to appreciate,®* and in a large number of 
cases railroad companies which have left turntables 
unguarded and unlocked or not securely locked in - 
places accessible to children have been held liable 
for resulting injuries to children playing on or about 
such turntables,®® especially where the railroad com- 
pany knew, or was chargeable with knowledge, that 


children were in the habit of congregating and play- 


largely from injuries on railroad turntables®* which 


85. Southern Cotton Oil Co. v. 
Pierce, 145 Ga. 130, 88 SE 672; Pen- 
nington v. Little Pirate Oil, etc., Co., 
NOGa Kan. 569. 189. te7.. And | see 
eases infra notes 86-92. 

86. Favaro v. Jacobucci, 239 Ill. A. 
583, 587 (“The attractive nuisance 
doctrine has been extended very far, 
but we think it has never yet been 
held that a meat-grinding machine 
placed behind the counter and be- 
hind a barrel in a butcher’ shop 
amounts to an invitation to children 
to come behind the counter and the 
barrel and piay with the machine’’). 

87. Pennington v. Little Pirate 
Oil, etc., Co., 106 Kan. 569, 189 P 137; 


Houck v. Chicago, etce., R. Co., 116 
Mo. A. 559, 92 SW 738. c 

[a] Dlustration.—Pumping ma- 
chinery, inclosed in an iron house 


which one of the plaintiffs had been 
employed by defendant to care for 
and operate, was allowed to run for 
a short time when he left the plant 
to attend to another task. The home 
of his family was within one hun- 
dred feet of the power house, and, 
while he was absent, his.son twelve 
years old entered the power house to 
shut off the engine and was ac- 
companied by another son who was 
mine years of age. The latter went 
so close to the machinery that he 
was caught in a belt and suffered in- 
juries which resulted in his death. 
The children had been repeatedly 
warned of the danger of close ap- 
proach to the plant and directed to 
keep away from it. It was held that 
the doctrine .of attractive nuisance 
was not applicable to the facts of 
the case, and that defendant was not 
liable to plaintiffs for the injury and 
death of their son. Pennington v. 
Little Pirate Oil, ete., Co., 106 Kan. 
569. 189 P 137. 

88. Wood v. Independent School 
Dist., 44 Iowa 27, 31 (“The machin- 
ery was necessary for the prosecu- 
tion of the work. It is not claimed 
that it was made unnecessarily dan- 
gerous in its construction, or that it 
was more dangerous than many other 
pieces of machinery, or tools or im- 
plements, when meddled with by chil- 
dren. We are not prepared to hold 
that every person having upon his 
premises machinery, tools, or im- 
plements which would be dangerous 
playthings for children, and in their 
nature affording specia] temptations 
to children to play with them, “is 
under obligation to guard them in 
order to protect himself from liabil- 
ity for injuries to children received 
while playing with them, although 
the children were rightfully on his 
premises. It would be improper to 
burden the mechanical industries of 
the country by such a rule. Without 
holding, therefore, that there may not 
be pieces of machinery so peculiarly 
dangerous, that a right of action 
would exist at common law for in- 
juries received from them if left un- 
guarded, we do not think the drill- 
ing machine in question is such ma- 
chinery; at all events, we cannot re- 
gard it as so peculiarly dangerous 
that an ‘employer should be made 
liable for the negligence, if any, of 
a contractor in leaving the machin- 
ery unguarded, the same being in use 
upon the employer’s premises in the 


Co., 


prosecution of a lawful work’’). 

89. Silver King Coalition Mines 
Co. v. Lindseth, 19 F. (2d) 221. 

[a] Boy starting elevator.—A boy, 
injured by a moving elevator, started 
by himself or a boy companion, in a 
building of a mining company using 
the elevator only to lift supplies to 
the fourth floor for transportation 
to the mine by aérial tramway, was 
not entitled to recover from the 
owner on the ground of negligent 
maintenance of an attractive nui- 
sanece. Silver King Coalition Mines 
Co. v. Lindseth, 19 F. (2d) 221 [foll 
United Zine Co. v. Britt, 258 U.S. 
oh 42 SCt 299, 66 L. ed. 615, 36 ALR 
90. Plawiuk v,. Advance Rumely 
Thresher Co., (Alta.) 70 DomLR 533, 
[1922] 8 WestWkly 866. 

91. Purcell v. Degenhardt, 202 Ill. 
A. 611; Donaldson v. Spring Valley 
Coal, Co.,;175*Tlls A. '224. 

[a] A steam roller going along a 
public street in charge of a servant 
of the owner is not an attractive 
nuisance. Purcell v. Degenhardt, 202 
Til. A. 611. 

92. Southern Cotton Oil Co. v. 
Pierce, 145 Ga. 130, 88 SE 672; Pen- 
nington v. Little Pirate Oil, etc., Co., 
106 Kan, 569,:189 P 137. 

93. Montgomery Cotton Mills v. 
Bowdoin, 4 Ala. A. 314, 58 S 732, 734 
{cit Cyc]; Missouri, ete., R. Co. v. 
Moore, (Tex. Civ. A.) 172 SW 568. 

94, See cases infra note 95. 

95. U. S.—Sioux City, ete., R. Co. 
v. Stout, 17 Wall. 657, 21.L. ed. 745. 


Cal.—Weik v. Southern Pac. Co., 
21%;CalicA. 711, 1825P 775. 
Ga.—Ferguson v. Columbus, etce., 
R.:'Co,,, 75 Ga. .637, (107 .Ga. 102. 
Ida.—York v. Pacific, etc., R. Co., 
8 Ida. 574, 69 P 1042. : 
Ind.—Lewis v. Cleveland, etc. R. 


Co., 42 Ind. A. 337, 84 NE 23; Chi- 
rete etc., R.’Co. v. Fox, (A.) 70 NE 


Iowa.—Taylor v. Minneapolis, etc., 
R. Co., 180 Iowa 702, 163 NW 405; 
Edgington v, Burlington, etc., R. Co., 
ae Iowa 410, 90 NW 95, 57 LRA 
561. 

Kan.—Kansas Cent. R. Co. v. Fitz- 
simmons. 22 Kan. 686, 31 AmR 203. 

Ky.—Brown v. Chesapeake, etc., R. 
Co.,, 135° Ky. 798,123. SW 298, 25 
LRANS 717. 

Minn.—Berg v. Minneapolis, ete., 
R. Co., 95 Minn. 404, 104 NW 2938, 5 
AnnCas 375; Keffe v. Milwaukee, etc., 
R.:Co., 21 Minn. 207, 18 AmR 393. 

Mo.—Berry v. St. Louis, ete., R. 
214 Mo. 593, 114 SW 27; Nagel 
v. Missouri Pac. R. Co., 75 Mo. 653, 
42 AmR 418; Koons v. St. Louis, 
etce., R. Co., 65 Mo. 592. 

S. C.—Bridger v, Asheville, etc., R. 
COuL 26 Si Cr 24, 

Tenn.—EHast Tennessee, etc., R. Co. 


v. Cargille, 105 Tenn. 628, 59 SW 
141. ‘ 

Tex._Ft: ‘Worth, 'etc.,' Ri Co; ‘v: 
Measles, 81 Tex. 474, 17 SW 124; 
Gulf, ete., R. Co. v. McWhirter, 77 


Tex. 356, 14 SW 26, 19 AmSR 755; 
Gulf, etc., R. Co. v. Styron, 66 Tex. 
421, 1 SW 161; Houston, ete, R. Co. 
v. Simpson, 60 Tex. 103; Gulf, etc., R. 
Co. v. Chappel, (Civ. A.) 202 SW 366 
[den reh (Civ, A.) 201 SW 1037]; 
Missouri, etc., R.' Co. v. Moore, (Civ. 
A.) 172 SW 568, 570 [cit Cyc]; Deni- 


ing in the vicinity of the turntable.*® 
as the maintenance of a railroad turntable is not 


Nevertheless, 


son, etc., R. Co. v. Harlan, 39 Tex. 
Civ. A, 427, 87 SW 732; San Antonio, 
etce., R. Co. v. Skidmore, 27 Tex. Civ. 
A. 329, 65 SW 215; San Antonio, ete., 
Re Col vi Morgan,» 24° Tex: \ Civ. A. 
58, 58 SW 544; San Antonio, etc, R. 
Co. v. Morgan, (Civ. A.) 46 SW 672. 

Wash.—Ilwaco R., ete., Co. v. Hed- 
rick, 1 Wash. 446, 25 P 335, 22 AmSR 


169. 
Eng.—Cooke v. Midland Great 
Western R. Co,, [1909] A. C. 


229, 15 
AnnCas 557. : 

Que.—Canadian Pac. R. Co. v. 
Coley, 16 Que. K. B. 404, 8 CanRCas . 
274 [aff 29 Que. Super, 282}. 

“Tf a railway company should leave 
its turntable unfastened or so slightly 
fastened that children not sui juris 
can unfasten it and use it, then it 
should be held liable for an injury 
resulting from its use by such per- 
sons, for on account of their want of 
intelligence the negligence of the 
company must.be deemed the proxi- 
mate cause of the injury. If a turn- 
table or like dangerous machinery, 
such as is likely to attract children 
to 1t for purposes of amusement, be 
left unsecured, this is negligence on 
the part of its owner; and if while 
in this condition it be put in motion 
by one of sufficient intelligence to 
make his act negligence, then both 
parties ought to be held liable for 
their concurrent negligence through 
which one not-guilty of contributory 
negligence is injured.” Gulf, ete., R. 
Co. _v..MecWhirter, 77 Tex! *356; 360, 
14 SW 26, 19 AmSR 755. 

[a] Reasons for rule—‘“‘A_ rail- 
road company is liable for injuries to 
trespassing children playing upon its 
turntables, when the same have been 
left unlocked and in a public neigh- 
borhood where children would rea- 
sonably be expected to play. The 
most logical opinions so holding, are 
based upon the following grounds 
and reasons: (1) A turntable is a dan- 
gerous machine, created by the act 
of its owner; it is attractive to chil- 
dren and if publicly located and kept 
unlocked is a nuisance. (2) It can 
be easily locked and made safe when 
not in use. (3) A turntable, existing 
under the above-named conditions, is 
an inducement and implied invitation 
to children and hence when injured 
thereon, they cannot be treated as 
voluntary trespassers, (4) Taking 
into consideration the childish in- 
stincts of children, a turntable exist- 
ing under the above conditions acts 
as an allurement into a hidden dan- 
ger or trap.” Barry v. St. Louis, 
etc., R. Co., 214 Mo, 593, 608, 114 SW 
27 [quot 66 CentrLJ p 137 (article by 
Kenner) ]. 

96. Ala.—Alabama Great Southern 
Bate v. Crocker, 131 Ala. 584, 31 S 
5 


Cal.—Barrett v. Southern Pac, Co., 
91 Cal. 296, 27 P 666, 25 AmSR 186; 
Weik v. Southern Pac, Co., 21 Cal. A. 
Ti, MOE Pet Os 

Ga.—Ferguson v. 
Bie GOs, ie Grae, Oy 

Minn.—Keffe y. Milwaukee, etc., R. 
Co., 21 Minn, 207, 18 AmR 398. 

Tenn.—East Tennessee, etc., R. Co. 
eo Cargille, 105 Tenn. 628, 59 SW 
141. 

Tex.—Evansich y. Gulf, etc., R. Co., 
57 Tex. 126, 44 AmR 586. : 


Columbus, ete., 
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in and of itself a wrongful or negligent act,®” the 
location and surroundings of the particular turn- 
tables are always proper matters for consideration 
in determining the liability of the railroad company 
for such an injury,®® and accordingly, there are 
cases in which railroads have been held not liable 
for injuries to children caused by turntables.®°? 

Although there are 
cases in which the attractive nuisance rule has been 
applied to impose liability for injuries received by 
excavations? 


[§ 178] (e) Excavations. 


children through falling into 
through the caving in upon them 


excavations,” other cases have regarded excavations 
as not having the attractive and dangerous charac- 
teristics which are necessary to bring them within 


the attractive nuisance rule.® 
[§ 179] (f) Piles of Materials. 


97. Thomason v. Southern R. Co., 
113 Fed. 80, 51 CCA 67. 

938. 

99. 
81 Ill. 


Twist v. 
Minn. 164, 39 NW 402, 
626; San Antonio, ete., R. Co. v. Mor- 
gan, 92 Tex. 98, 46 SW 28 [rev (Civ. 
A.) 45 SW 169]. 

1. Perry v. Tonopah Min. Co., 13 
F. (2d) 865; Mackey v. Vicksburg, 
64 Miss. 777, 2 S 178; Fink v. Mis- 
souri Furnace Co., 10 Mo. A. 61. 

2. Hawley v. Atlantic, 92 Iowa 
172, 60 NW 519; Baxter v. Park, 48 
S. D. 506, 205 NW 75 [foll Baxter 
v. Park, 44 S. D. 360, 184 NW 198]. 

[a] Sand pit.—Hawley v. Atlantic, 
92 Iowa 172, 60 NW 519. 

3. Cal.—Loftus v. Dehail, 133 Cal. 
2145 65) P 379. 

Ga.—Savannah, etc., R. Co. v. Bea- 
vers, 113 Ga. 398, 39 SE 82, 54 LRA 


314; Seaboard Air-Line R. Co. Vv. 
Young, 20 Ga. A. 291, 292, 93 SE 
29, 


_ Iowa.—Talty v. Atlantic, 92 Iowa 
135, 60 NW 516. 

Kan,—Zagar v. Union Pac, R. Co., 
113 Kan. 240, 214 P 107. 

Ky.—Alvis v. Weaver, 206 Ky. 95, 
266 SW 888. 

Minn.—Ratte v. Dawson, 50 Minn. 
450, 52 NW 965. f 

[a] Sand pit.—Talty v. Atlantic, 
92 Iowa 135, 60 NW 516. 

4 Snare, etc. Co. v. Friedman, 
169 Fed. 1, 94 CCA 369, 40 LRANS 
367 [certiorari den 214 U. S. 518 mem, 
29 SCt 700 mem, 53 L. ed. 1065 mem]; 
Kansas City, etc., R. Co. v. Matson, 
68 Kan. 815, 75 P 503; Bransom_ v. 


Labrot, 81 Ky. 638, 50 AmR 193; 
Harper v. Kopp, 73 SW 1127, 24 
KyL 2342. 

5. Kramer v. Southern R. Co., 127 
N. C. 328, 87 SE 468, 52 LRA 359 (in 
public street). 

. U. S.—St. Louis, etc., R. Co. v. 
Underwood, 194 Fed. 38638, 864, 114 
CCA 323. 


D,. C.—Smith v. Davis, 22 App. 298. 

Tll.—True, etc., Co. v. Woda, 201 
Ill. 315, 66 NE 369. 

Kan.—Kansas City, etc., R. Co. v. 
Matson, 68 Kan. 815, 75 P 508. 

Miss.—Spengler v. Williams, 67 
Miss. 1, 6 S 613. 

“The conduct of the defendant, in 
placing the lumber in an exposed 
situation and easily accessible to chil- 
dren of tender years, constituted ac- 


tionable negligence.” St. Louis, etc., 
R. Co. v. Underwood, supra. 


[a] Pile of lumber in public 
street.—Smith v. Davis, 22 App. (D. 
(ONYY PAE 
‘7% Louisvilie R. Co. v. Esselman, 


93 SW 50, 29 KyL 333. 

8. Ramsey v. National Contract- 
ing Co., 49 App. Div. 11, 68 NYS 286 
(piled in street). 

9. Snare, etce., Co. v. Friedman, 
169 Fed. 1, 94 CCA 369, 40 LRANS 
367 [certiorari den 214 U. S. 518 


| ‘ 
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the rule should 


and saw logs.14 
or 
of the walls of 


or ladders.** 
Materials may ! apply to a pole 


mem, 29 SCt 700 mem, 53 L, ed. 1065 
mem]. 

[a] Duty to pile properly.—It was 
the duty of the landowner, having 
actual or constructive knowledge 
that children were in the habit of 
playing on the street and would nat- 
urally be attracted by the piles of 
building materials, to pile and keep 
such materials in a reasonably se- 
cure manner to prevent their falling 
and injuring children, and failure to 
do so was negligence. Snare, etc., 
Co. v. Friedman, 169 Fed. 1, 94 CCA 
369, 40 LRANS 367 [certiorari den 
214. U. S, 518 mem, 29 SCt 700 mem, 
53 L. ed. 1065 mem]. Compare Fried- 
man v. Snare, etce., Co., 71 N. J. L. 
605, 61 A 401, 108 AmSR 764, 70 LRA 
147, 2 AnnCas 497 (an action in the 
state court on the same cause of 
action involved in the case in the 
federal court, in which the state 
court held the doctrine of the turn- 
table cases not in force in New Jer- 


sey). 
Co. v. Ed- 


10. Missouri, etc, R. 
wards, 90 Tex. 65, 36 SW 430, 32 LRA 


825. 
[a] Where the children had been 
repeatedly driven away from a pile 


of material, the attractive nuisance 
doctrine was not applicable. Mis- 
souri, ete., R. Co, v. Edwards, 90 Tex. 
65, 36 SW 430, 32 LRA 825. 

11. U. S.—Great Northern R. Co. 
v. in ateee, 238 Fed. 714, 151 CCA 
564. 

Ga.—Macon, etc., R. Co. v. Jordan, 
34 Ga. A, 350, 129 SE 443. 

La.—Tomlinson v. Vicksburg, etc., 
R. Co., 143 La. 641, 79 S 174, 

N. C.—Kramer v. Southern R. Co., 
a N. C. 328, 37 SE ‘468, 52 LRA 


Or.—Carr v. Oregon-Washington 
Ri, etc. Co.) 261 P 899. : 

Tex.—Missouri, ete., R. Co, v. Ed- 
wards, 90 Tex. 65, 36 SW 4380, 32 LRA 
825; Gainey v. International, etc., R. 
Co., (Civ. A.) 280 SW 852. 

Eng.—Jenkins v. Great Western R. 

Co., [1912] 1K By 525. 
On railroad right of way near 
street.—A pile of crossties on a rail- 
road right of way, near a_ public 
street, was not so inviting or attrac- 
tive a danger and temptation to small 
children to play about it that it was 
negligence for the railroad to fail to 
observe and guard against danger of 
injury to them. Tomlinson vy. Vicks- 
burg, .etes Ry Co,..148> Ga. 64l,» 643) 
79 S 174 (“we must bear in mind, 
with due respect to the parents and 
their children, that the duty of pro- 
tecting children from the danger of 
playing upon a pile of cross-ties be- 
longs more to the occupation’ of rear- 
ing children than to the business of 
handling cross-ties’’). 

[b] Ties properly piled.—A_ rail- 
road company was not liable for in- 
jury to a young boy by the falling 
of some ties in a pile on a railroad 
right of way near a highway where 
he and another boy were climbing 


[§ 180] (g) Poles and Ladders. 
in which it has been held that there is no liability 
under the attractive nuisance doctrine for injuries 
received by children as the result of climbing on 
telegraph or telephone poles,* electric light poles,!® 
But the doctrine has been held to 


[§§ 177-180 


be so piled as to be both attractive and dangerous 
to children and thus come within the attractive 
nuisance rule* which has accordingly been applied 
to piles of crossties,® lumber,® iron beams’ or rails,® 
and building materials.® On the other hand, the cir- 
cumstances of a particular case may be such that 


not apply to a pile of material,’ 


and it has accordingly been held not to apply to 
piles of crossties,!! railroad bridge ties,!*- lumber,*® 


There are cases 


carrying uninsulated electric wires 


up and down the pile, although it was 
charged with knowledge that the 
boys of the neighborhood were accus- 
tomed to play on them, and that they 
were attractive for that purpose; 
such knowledge carrying with it the 
further knowledge that for weeks and 
months older boys had climbed and 
played on the pile without causing 
any of the ties to fall or inflict in- 
jury on anyone, the ties being peeled, 
hewn on both sides, and piled eight 
high in rows as close together as 
possible, there being no evidence that 
it was necessary or customary to 
brace ties so piled, and the piles, 
made by the seller of the ties, being 
at the appropriate place for their use 
by the company. Great Northern R. 
SER v. Wallace, 238 Fed. 714, 151 CCA 

12. Missouri, etc., R./ Co. v. Ed- 
wards, 90 Tex. 65, 36 SW 430, 32 LRA 
825 (pile located on private property 
of person sought to be charged). 

13. Kelly _v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903. 

[a] Piles of lumber in a lumber 
yard are not an attractive nuisance 
within the doctrine of the turntable 
cases and the owner who maintains 
such piles is not liable for an injury 
sustained by an infant trespasser. 
Kelly v. Benas, 217° Mo, 1, 116 SW 
557, 20 LRANS 903. 


14. Peters v. Pearce, 146 La. 902, 
84 S 198. 
[a] On property adjacent to road. 


—A pile of saw logs on property ad- 
jacent to a road is not such a danger- 
out and attractive object as to im- 
pose liability for injury to a child by 
one of the logs rolling off, although 
there is no fence between the prop- 
erty on which the logs are piled and 
the road. Peters v, Pearce, 146 La. 
902, 84 S 198. 


15. Edwards v. Kansas City, 104 
Kan. 684, 180 P 271; Thompson v; 
Cumberland Tel., etc., Co., 138 Ky. 


109) 127 “SW +63iz 

[a] Thus a telegraph pole with a 
guy wire attached and prongs ex- 
posed is not an attractive nuisance. 
Thompson v. Cumberland Tel., etc., 
Co., 138 Ky. 109, 127 SW 531. See 
McMinn v. New England Tel., etc, 
Co., 113 Me. 519, 95 A 210 (telephone 
pole and guy wire would not consti- 


tute an attractive nuisance even if 
the doctrine were recognized in 
Maine). i 

16. Grube v. Baltimore City, 132 


Md. 355, 108 A 948, LRA1918E 1036; 
Simonton v. Citizens’ Electric Light, 
Had Co., 28 Tex. Civ. A. 874, 67 SW 


17. Hermes v. Hatfield. Coal: Co., 
134 Ky. 300, 120 SW 351, 23 LRANS 
724; Heva v. Seattle School Dist, No. 
1, 110 Wash. 668, 188 P 776, 

_[a] Fire escape ladder.—‘“In all 
cities there are ordinances requiring 
fire ladders on buildings of any con- 
siderable height. It is quite imprac- 
tical to construct and maintain them 
so that they will serve their in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 180-181] 


and provided with permanent climbing devices.1® 

The attractive nuisance 
rule has been applied to injuries received by chil- 
dren as a result of playing on, about, or with vehi- 
cles left unattended and unfastened,!® or being 
moved through the streets in such an unusual man- 


[§ 181] (h) Vehicles. 


tended purpose and yet be inacces- 
‘sible to venturesome children who 
love to climb. Here the boys found 
access to the ladder by means of 
the railing or fence, and the evi- 
dence shows that they might also 
have reached it from the water table 
which projects from the building all 
the way around at about the same 
height as was the railing, or, as 
others did, by climbing on one anoth- 
er’s shoulders. When boys are in- 
tent on climbing, they can usually 
find a box or barrel or some object 
near at hand from which to mount. 
Appellant was a bright, active boy 
of twelve years, used to climbing, 
and admits that he knew the danger 
of injury from falling. The ladder is 
a simple appliance, not inherently 
dangerous, and, as a rule, any child 
old enough to climb one has intelli- 
gence enough to realize that, if he 
falls, injury and pain will follow. 
Ladders are nearly aS common as 
fences and trees,’ and to hold that a 
jury might find an ordinary ladder to 
be an attractive nuisance, under the 
doctrine of the. turntable cases, 
would be to require every property 
owner having a fence or tree acces- 
sible to children at play to maintain 
a constant guard about them.” Heva 
v. Seattle School Dist. No. 1, 110 
Wash. 668, 671, 188 P 776. 

[b] A coal chute with a ladder 
extending to the top of it is not an 
attractive nuisance. Hermes v. Hat- 
field Coal Co., 134 Ky. 300, 120 SW 
351, 283 LRANS 724 (the ladder being 
perfectly safe for the purpose for 
which it was used). 

18. Znidersich v. Minnesegta Utili- 
ties Co., 155 Minn. 293, 193 NW 449. 

[a] Pole in highway.—The attrac- 
tive nuisance doctrine applies to 
‘noles placed and maintained in a 
public highway adjoining an unfenced 
tract of land used as a playground 
for children, upon which are strung 
heavily charged uninsulated electric 
wires at the top, the poles being 
equipped with permanent contriv- 
‘ances serving the purpose of a ladder 
for climbing the same, and being out 
in the open and in no way guarded 
or otherwise protected from free in- 
terference by children or others.” 
Znidersich v. Minnesota Utilities Co., 
155 Minn. 293, 193 NW 449. 

19. Valley Planing Mill Co. v. 
McDaniel, 119 Ark. 139, 170 SW 994; 
Lynch v. Nurdin, 1 Q. B. 29, 41 ECL 
422, 113 Reprint 1041. 

[a] A horse and cart unguarded 
in the street is so attractive to chil- 
dren that liability may attach for 
injury to a. child who climbs into 
the cart although such child is tech- 
nically a trespasser. Lynch v. Nur- 
din, 1 Q. B. 29, 41 ECL 422, 113 Re- 
print 1041 (regarded as the basis of 
the attractive nuisance doctrine. See 
supra § 155 text and note 20). 

{[b] Loaded truck evenly  bal- 
anced.—A manufacturer of lumber, 
who left a two-wheeled truck, loaded 
with lumber, so evenly balanced that 
a slight. exertion would pull the front 
end down, in the door of a _ shed 
with the lumber extending into the 
street, was bound to anticipate that 
children might be tempted.to play 
with the truck and liable for an. in- 
jury to a child when so_ playing. 
Valley Planing Mill Co. v. McDaniel, 
119 Ark. 139, 170 SW 994. 

20. Skinner y. Knickrehm, 10 Cal. 
A. 596, 102 P 947. 

[a] A wagon attached to 2 house 
which is being slowly moved along 
the street, and which wagon is with- 

out any frame or bed, may constitute 
an attractive nuisance, so that there 
may be liability for injury to a child 
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attempting to climb or ride thereon. 
Skinner v. Knickrehm, 10 Cal. A. 596, 
102 P 947. 

21. See cases infra notes 22, 23. 

22. Newman v. Barber Asphalt 
Pav. Co., 190 Ill A. 686; Conlon v. 
Bailey, 58 Tl Ay +261? “Groarke--v, 
ae 56 App. Div. 61, 67 NYS 

[a] A wagon loaded with tar is 
not an attractive nuisance. Newman 
v. Barber Asphalt Pav. Co., 190 Ill. 
A. 636. 

23. Seaboard Air-Line R. Co. v. 
Young, 20 Ga. A. 291, 292, 93 SE 29; 
Gamble v. Uncle Sam Oil Co., 100 
Kan. 74, 163 P 627, LRA1917D 875; 
Jackson v. Mills Baking Co., 221 
Mich. 64, 190 NW 740, 26 ALR 906; 
Campbell v. Model Steam Laundry, 
190 N. C. 649, 130 SE 638. 

[a] A heavy and cumbersome two- 
wheeled truck for handling freight 
at a freight depot is not an attractive 
nuisance. Seaboard Air-Line R. Co. 
v. Young, 20 Ga. A. 291, 292, 93 SE 29. 

[b] “Motor trucks are in common 
use, and no more attractive nui- 
sances than are drays and other or- 
dinary vehicles used for carrying 
persons and goods along the streets 
and highways.’’ Gamble v. Uncle 
Sam Oil Co., 100 Kan. 74, 76, 163 P 
627, LRA1917D 875. 

[ec] Electric delivery truck.— 
Jackson v. Mills Baking Co., 221 
Mich. 64, 190 NW 740, 26 ALR 906; 
Campbell v. Model Steam Laundry, 
190 N. C. 649, 1830 SE 638 (parked in 
the street). 

24. Cal.—Alred v. Pioneer Truck 
Coy Avo Cale oo.” LG. Ps 2. 

Ga.—Madden v. S. L. Mitchell Auto. 
Co., 21 Ga. A. 108, 94 SE 92. 

Ill.—Rasimasg, v. Chicago R. Co., 
223 Tll. A, 288; Purcell v. Degenhardt, 


202 Ill. A. 611; Hebard v. Mabie, 98: 


Ill. A. 543. 

Mo.—Barney v. Hannibal, ete, R. 
Co., 126 Mo. 372, 28 SW 1069, 26 LRA 
847; Hight v. American Bakery Co., 
168 Mo. A, 431, 151 SW 776. 

Mont.—Nixon v. Montana, etc., R. 
Co., 50 Mont. 95, 145 P 8, AnnCas 
1916B 299. 

Nebr.—Zigman v. Beebe, etc., Fur- 
niture Co., 97 Nebr. 689, 151 NW 166, 
LRA1915D 536. \ 

Tenn.—Foster-Herbert Cut Stone 
Co. v. Pugh, 115 Tenn. 688, 91 SW 
199, 112 AmSR 881, 4 LRANS 804. 
is.—Bruhnke v. La Crosse, 155 

485, 144 NW 1100, 50 LRANS 
1147. 

“Very few vehicles operated on 
highways are so constructed that 
boys cannot climb upon them or 
some parts thereof, and the proposi- 
tion advanced, carried to its logical 
conclusion, would mean that the 
driver of an automobile or other ve- 
hicle whose duty requires him to ob- 
serve the road along which he is 


traveling and attend to his motive | 


power, must be Argus-eyed or ac- 


companied by outriders charged with | 
the duty of seeing that small boys) 


do not find lodgment upon the run- 
ning boards or other parts of the 
vehicle, or approach, a position. of 
danger where they may, as _ in this 
ease, fall under a wheel. The law 
does not impose such duty on one 
lawfully operating a vehicle along 
a .public ‘street... It is a matter 
of common knowledge that boys are 
prone to steal rides on all sorts of 
vehicles propelled along the streets, 
but it would be an intolerable rule 
that imposed upon the owner of ve- 
hicles the duty of employing guards 
to keep boys so inclined to tres- 
nass, at a safe distance.” Allred v. 
Pioneer Truck Co., 179 Cal. 315, 317, 
176 P 455, 456. 


ner as to attract them.” 
in which the doctrine has been held not applicable 
to vehicles,?4 such as wagons”? and trucks.?% 
Vehicles actually in use are ordinarily held not 
to fall within the attractive nuisance rule,” although 
liability for injuries to children may, of course, re- 
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But there are also cases 


“In the diversity of vehicles which 
traverse the streets there may be 
many forms attractive to children, 
and in many instances the attractive 
part of the vehicle is not within the 
view of the driver. Omnibuses are 
often used which are entered by steps 
at the rear, with no conductor or 
guard, and the door to which is held 
closed by a cord or strap, reaching 
to the driver’s seat. Would a child 
who climbed upon the rear steps 
while the omnibus was passing along 
the streets of a city be entitled to 
recover for injuries sustained by fall- 
ing off the steps? Hebard y. Mabie, 
98 Ill, A. 543, holds to the contrary, 
even in a case where the driver knew 
the child was there. It is not un- 
common to see automobiles with 
trunk platforms or tire holders pro- 
jecting from the rear, upon which a 
child might easily climb and be be- 
yond the view of the driver. Could 
negligence be imputed to the owner 
of the machine if an accident oc- 
curred by reason of a child having 
seated himself upon the rear pro- 
jection without the driver’s knowl- 
edge? Wagons of certain types are 
constructed so that children can 
easily climb upon them. Those used 
for hauling stone, or to remove grow- 
ing trees, or to carry iron girders, 
are of this class. Is it incumbent 
upon the owner of such a vehicle to 
send a guard as well as a driver 
every time he uses the streets for 
the transport of his goods? These 
inquiries are suggested by the facts 
in this case, If the nature of a ve- 
hicle used on the streets is such as 
to be attractive to children, and they 
may easily climb thereon, then, if 
the principle contended for by the 
plaintiff is sound, no owner of such 
a vehicle can relieve himself from 
liability for negligence unless it is. 
accompanied by a special guard, for 
the attention of the driver in a busy 
street must necessarily be directed 
to the front in order to control his 
team or his automobile. The ques- 
tion would be different if the driver 
was aware that children were con- 
gregating on and about it, and were 
liable to be injured if not warned 
away, and this is the principle upon 
which some cases have been decided.” 
Zigman v. Beebe, ete., Furniture Co., 
97 Nebr. 689, 692, 151 NW 166, LRA 
1915D 536: 

[a] Advertising wagon.—The at- 
tractive nuisance doctrine does not 
apply to a wagon which for adver- 
tising purposes is being driven slowly 
through the streets of a city with 
the occupants discharging therefrom 
advertising whirligig toys or air- 
syplanes, the wagon itself being driven 
carefully, and the owner is not liable 
for injury to a ten-year-old boy 
whose arm is run over by the hind 
wheel of the wagon while he is 
reaching between the wheels for one 
of the toys which has fallen under- 
neath the wagon. Hight v. American 
Fagen Co; 16.8" Mo; “A. 431) bolus 


76. 

[b] Coal wagon.—Scott v. Pea- 
body Coal Co:,. 153 IL}. -A.-103.° 

{c] Dump wagon.—Bruhnke vy, La 
Crosse, 155 Wis. 485, 144 NW 1100, 
50 LRANS 1147. 

[ad] Moving railroad cars.—Un- 
derwood v. Western, etc., R. Co., 105 
Ga..48, 31 SE 123; Barney v. Hanni- 
bal, etc.,, R. Co., 126 Mo. 372, 28 SW 
1069, 26 LRA. 847, 

fe] Railroad cars behind caboose. 
—A railroad operating, through an 
unincorporated village, .a train in 
which two cars are placed behind 
the caboose does not thereby im- 
pliedly invite children to enter on 
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sult from negligent operation of such vehicles.?® 
The applicability of the -at- 
tractive nuisance doctrine to vehicles on rails de- 
pends upon many considerations, including the char- 
acter, size, and weight of the vehicle and its loca- 
The doctrine has been held applicable to a | 
street car standing unattended on a track in the 
street,?” a car truck left unfastened on street rail- 
way tracks,” a railroad hand ear,” a railroad push 
ear,2° and a small push ear running on iron rails 
and used to carry rock from one part of a quarry 


Vehicles on rails. 


tion.?® 


the track on the theory of the at- 
tractiveness of the train to children, 
and it is not liable for the death of 
a child run over by the train. Nixon 
v. Montana, etc., R. Co., 50 Mont. 95, 
245 P 8, AnnCasi1916B 299. 

{f] Stone wagon.—A wagon con- 
structed with the bed below the axles, 
for the purpose of carrying stone, 
was not an appliance peculiarly at- 
tractive to children so as to require 
the. owner to exercise greater care 
with reference to the use thereof than 
placing it in charge of a_ careful 
driver. Foster-Herbert Cut Stone Co. 
v. Pugh, 115 Tenn. 688, 91 SW 199, 
112 AmSR 881, 4 LRANS 904. 

25. See Highways §§ 421-429; 
Motor Vehicles §§ 581-811. 

26. See cases infra notes 27-34. 

27. Kressine y, Janesville Tract. 
Co., 175 Wis. 192, 184 NW 777. 

28. Public Serv. R. Co. v. Wurst- 
horn, 278 Fed. 408. 

[a] Zustration. Defendant 
street railway company maintained 
for its use a tract of land in a thickly 
populated neighborhood, having 
thereon a car barn and numerous 
tracks, on which were stored cars, 
trucks, and pairs of wheels. The 
tract was inclosed, but there were 
gates to the adjoining streets, and 
well traveled roads and paths across 
it, which had been used by the pub- 
lic for many years. It was also 
used as a playground by the children 
of the neighborhood, who had a. ball 
ground thereon, and the smaller chil- 
dren played with the trucks and 
wheels by rolling them along the 
tracks. A truck with four wheels 
had been left without brake or other 
fastening on a track near where there 
was a downward grade in both di- 
rections. Children had been playing 
with it, by rolling it back and forth, 
for some days, to the knowledge of 
defendant’s employees and without 
objection, when, pushing it on the 
incline, it ran down and into a 
standing car, and plaintiff, a boy 
eight years old, who was riding on 
it with another small ‘boy, was _in- 
jured. It was held that a verdict 
finding that defendant was _ negli- 
gent and a judgment holding it liable 
for the injury were warranted by 
the, facts. © Public “Serv... R.;.Co.. nN. 
Wursthorn, 278 Fed, 408. 

29. Illinois Cent. R. Co. v. Wilson, 
63 SW 608, 28 Kyl 684. 

30. .Cahill., v. “Stoneé,.153° Cal. 571, 
96 P 84, 19 LRANS 1094; Rinker v. 
Galveston-Houston Electric R. Co., 
(Tex. Civ. A.) 176 SW 737. 

[a] Heavily loaded push car.— 
One constructing a railroad track in 
a street in a populous residence dis- 
trict where many children lived left 
on the track a push car heavily laden 
with steel rails. The car was left 
unguarded, uninclosed, and unfas- 
tened. Children from five to four- 
teen years of age were, with his 
knowledge and consent, accustomed 
to congregate on and around the car, 
and he knew that because of the 
grade of the track there was danger 
of the ear starting and injuring the 
children, and he knew that the car 
might easily be moved by the chil- 
dren. It was held that the car was 
a dangerous contrivance, and he 
owed the duty of exercising ordinary 
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to another.*! 


open,*? a house 


care to prevent 
dren.. Cahill v. Stone, 153 Cal. 
96 P 84,19 LRANS 1094. 

31. Morrison v. Phelps Stone Co., 
203 Mo, A. 143, 147, 219 SW 393 (car 
about three and one-half feet: square, 
“so small in dimension as to suggest 
to the ordinary ten-year-old boy a 
thing to be played with’’). 

32. U. S.—Hodges v. Erie R. Co., 
157 Fed. 494, 168 CCA 498. 

Ark.—Catlett v. St. Louis, ete., R. 
Co., 57 Ark. 461, 21 SW 1062, 38 Am 
SR 254. 

Ill.—Chicago, ete., R.. Co. vy. Mc- 
Laughlin, 47 Ill. 265; Hast St. Louis 


injury to the chil- 
671, 


Senactiee R. Co. v. Jenks, 54 Ill. A. ! 


Iowa.—Papich v. Chicago, ete., R. 
Co., 183 Iowa 601, 167 NW 686. 

Ky.—Dominion Constr. Co. v. Wil- 
liamson, 217 Ky. 62, 288 Sw 1018. 

La.—Savage v. Tremont Lumber 
Co., 3 La. A. 704. 

Mo.—Barney v. Hannibal, etc., R. 
Co., 126 Mo. 872, 28 SW 1069, 26 LRA 
847; Compton y. Missouri Pac. R. Co., 
147 Mo, A. 414, 126 SW 821. 

Mont.—Nixon v. Montana, etc., R. 
Co., 50 Mont. 95, 145 P 8, AnnCas 
1916B 299. 

Oh.—Steele v. Pittsburgh, etc., R. 
Co., 4 OhS&CP 350. 

Tenn.—Louisville, ete, R. Co. v. 
Ray, 124 Tenn. 16, 134 SW 858, Ann 
Cas1912D 910. 

Utah.—Robinson vy. Oregon Short 
Hine: ete. aR. \Co.,. tstah 4935 i274 
689, 13 LRA 765. 3 

Wis.—Wendorf y. Director Gen. of 
Railroads, 173 Wis. 58, 180 NW 128. 

“Railroad cars used in the ordinary 
course of business, however, do not 
come within the class of instrumeén- 
talities that may. be designated ag at- 
tractive nuisancés. That that is so 
is made very clear in the opinion in 
Smalley v. Rio Grande Western R. 
Co., 34 Utah 423, 98 P 311... If rail- 
road cars, although attractive to chil- 
dren, and especially to young boys 
like the plaintiff in the case at bar, 
were held to come within the doc- 
trine of attractive nuisances, then 
every instrumentality which is at- 
tractive to children, especially boys 
of tender years, and which in playing 
with it might cause injury, must be 
held to.be an attractive nuisance.” 
Bogdon v. Los Angeles, ete., R. Co., 
59 Utah 505, 512,.205 RP) 571. 

“A railway car, standing by itself 
upon the track, is, ordinarily, a very 
harmless object, and, unless there is 
something in or about it that renders 
it dangerous, we know no reason why 
the railway company should be re- 
quired to establish a guard over it.” 
Chicago, ete.. R. Co. v. McLaughlin, 
47 Til. 266; 267. 

[a] Coal cars.— Defendant coal 
company maintained a quantity of 
empty coal cars weighing one thou- 
sand pounds each on’ a_ sidetrack. 
There were three hundred feet of 
level track between the point where 
the cars were located and a point in 
the main track where it began to run 
downhill, and the company had de- 
railed acar at the connecting point of 
the sidetrack with the main track so 
that it was necessary to rerail such 
ear before any of the cars could be 
moved down the incline. Certain boys 
from fifteen to seventeen years of age 


building in course of construction.*? 
may, however, be of such a character and in such 
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But it has been held that the doctrine 
does not apply to. ordinary. railroad ears,*? street 
cars,** or a railroad velocipede car.** 

[§ 182] (i) Buildings. 
narily come within the attractive nuisance rule,®® 
and, accordingly, it has been held that the rule 
will not apply to a railroad depot,®® a mining camp 
shack,®? a stable,*8 a vacant house with the door 


A building will not ordi- 


in a dilapidated condition,*® or a 
A building 


accomplished this, pushed the emp- 
ties to the incline, and mounted them, 
and were running them on the main 
track down the incline when plain- 
tiff’s intestate, a child ten years of 
age, ran behind the front car and 
fell on the track and was run over 
and killed by a following car. There 
was no proof that these cars could 
be moved by children under four- 
teen, or that defendant had ever been 
notified that such children had ever 
attempted to operate the cars, or that 
a similar accident had ever occurred. 
It was held that defendant was not 
guilty of actionable negligence un- 
aer the turntable doctrine. Barnhill 
v. Mt. Morgan Coal Co., 215 Fed. 608. 

{[b] Flat cars.—(1) Savage v. Tre- 
mont Lumber Co., 3 La. A. 704. (2) 
A standard gauge railroad flatcar of 
light construction, sixteen to twenty 
feet long, standing on a sidetrack, 
unbraked and unlocked, but requir- 
ing from six to eight boys aged 
from nine to thirteen years to move 
it, is not an attractive nuisance. 
Buddy v. Union Terminal R. Co., 276 
Mo. 276, 207 SW 821. 

[ec] “A standing freight car is not 
a dangerous piece of machinery such 
as brings it within the attractive 
nuisance eases.’’ Smith v. Hines, 212 
Ky. 30, 32, 278 SW 142, 45 ALR 980, 

33. George v. Los Angeles: R. Co.,- 
126 Cal. 357, 58 P 819, 77 AmSR 184, 
46 LRA 829. 

34. Atlantic Coast Line R.-Co. v. 
Corbett, 150 Ga. 747, 105 SE 358 [rev 
24 Ga. A. 790, 102 SE 464, and con- 
formed to Corbett v. Atlantic Coast 
Line R.. Co.,. 26..Ga. A. ~154,:105° SH 
737] (so holding although the ma- 
chine was similar in principle to a 
bicycle or velocipede and was painted 
in bright, attractive colors). : 

35. See cases infra notes 36-41. 

3s. Ling v. Great Northern R, Co., 
165 Fed. 813. 


37. Hayko v. Colorado, ete., Coal 
rey 77 Colo. 148, 235.P 378, 39.ALR 
[al Dynamite caps in shack—A 


box of dynamite caps in a shack can- 
not be considered an attra*tive nui- 
sance where the box of caps was not 
visible until the infant had already 
become a trespasser. Hayko v. Colo- 
rado, etc., Coal Co., 77 Colo. 143, 235 
P 373, 39 ALR-482; 

38. Giannini v. Campodonico, 176 
Cal, 548, 552, 169 P 80. 

“Tf a stable is an attractive nui- 
sance merely because boys like to 
congregate in and around it, then 
any place where boys like to play 
comes within the same category, yet 
it is clear that such is not the law,” 
Giannini v. Campodonico, supra. 


39. O’Connor y. Brucker, 117 Ga. 
451, 43 SE 731. 
40. Devine v. Armour, 159 Tll. A. 


74, 78 (“the owner of a dilapidated 
house cannot be held to a duty to 
prevent children from coming on the 
premises to gather wood by tear- 
ing it down, expecially in the ab- 
sence of any proof that children, 
without express permission, were in 
the habit of indulging in such prac- 
tices’). 

41. State v. Bealméar, 149 Md. 10, 
130 A 66; Witte v. Stifel, 126 Mo. 
295, 28 SW 891, 47 AmSR 668. 

[a] Attempt to climb—Where a 
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location that the rule: should apply thereto,*? and, 
accordingly, the rule has been applied to a dilapi- 
dated and abandoned railroad roundhouse,*? and a 
house covering the airshaft of a mine.** 


little boy went to a building under 
way, three feet from the screet line, 
and tried to draw himself up by tak- 
ing hold of a loose stone placed 
across the top of a cellar window 
frame, and the stone fell and killed 
him, it was held there could be no 
recovery. Witte v. Stifel, 126 Mo. 
295, 28 Sw 891, 47 AmSR 6668. 

{b] Falling of board.—The owner 
of adjacent buildings, in course of 
construction, is not liable, on the 
theory of attractive nuisance, for 
injuries to a trespassing boy caused 
by the fall of a loose board extend- 
ing from the second floor of one 
building to the second floor of the 


other. State v. Bealmer, 149 Md. 10, 
130 A 66. ‘ 
42. See cases infra notes 48, 44. 


43. Osborn vy. Atchison, R. 
Co., 86 Kan. 440, 121 P 364. ; 
[a] Illustration.—Defendant rail- 
road company permitted to remain 
in its yards a dilapidated and aban- 
doned roundhouse, located two hun- 
dred feet from a street, four hundred 


etc., 


feet from a freight depot, and three 
hundred feet from residences. 
Smokestacks, supported by _ rotten 


guy wires, extended above the roof. 
Easy access to the roof, which was 
rotten and dangerous, was afforded 
by a sloping shed. Children had for 
years played about the roof of the 
building, which fact was well known 
to defendant’s agents and employees. 
Plaintiff's intestate, a boy eight years 
old, was killed by the falling of one 
of the smokestacks while he was 
in the act of climbing it. It was 
held that the building was a_ nui- 
sance attractive to children, and de- 
fendant was liable. Osborn v. Atchi- 
son, etc., R. Co., 86 Kan. 440, 121 P 
364. 

44, Central Coal, ete., Co. v. Por- 
ter. 170 Ark. 498, 280 SW 12. 

45. Ala.—Cox v. Alabama Water 
Co4)216 (Ala! 135, 122, $1352. 

Cal.—Peters v. Bowman, 115 Cal. 
345, 47 P 113, 598, 56 AmSR 106; 
Reardon v. Spring. Valley Water Co., 
68 Cal.) A. 13, 228 P 406. 

- D. G—Sullivan v. Huidekoper, 27 
App. 154, 5 LRANS 263, 7 AnnCas 
196. 

Ill.—Mindeman v. Chicago Sanitary 
Dist., 317 Ill. 529, 148 NE 304; Pekin 
v. McMahon, 154 Ill. 141, 39 NE 484, 
45 AmSR 114, 27 LRA 206 [aff 53 


Tll. A, 189, and dist St. Louis,‘ etce., 
R. Co. v. Bell, 81 Ill. 76, 25 AmR 
2691]. 

wat plows v. Chicago Great 


Western R. Co., 189 Iowa 1256, 179 
NW 840. 

Kan.—Harper v. Topeka, 92 Kan. 
141, 139 P 1018,.51 LRANS 1032. 

Ky.—vVon Almen v, Louisville, 180 
Ky. 441, 202 SW 880; Schauf v. 
Paducah, 106 Ky. 228, 50 SW 42, 20 
Kyl 1796, 90 AmSR 220. 

Minn.—Stendal v. Boyd. 73 Minn. 
53, 75 NW 735, 72 AmMSR 597, 42 LRA 
288. 

Miss.—Thompson v. 
R. Co.. 105 Miss, 636, 63 S 
LRANS 1101. 

Mo.—Rallo v. Heman Constr. Co., 
291 Mo. 221, 286 SW 632; Moran v. 
Pullman Palace Car Co., 1384 Mo. 641, 
36 SW 659, 56 AmSR 5438, 33 LRA 
755; Overholt v. Veiths, 93 Mo, 422, 
3 AmSR_ 557; 


Illinois Cent. 
185, 47 


Nebr.—Robbins _ v. maha, 
Nebr. 439, 160 NW _ 749; Omaha v. 
Bowman, 52 Nebr. 293, 72 NW 316, 


66 AmSR 506, 40 LRA 531; Richards 
v. Connell, 45 Nebr. 467, 683 NW 915. 
N. C—Gurley v. Southern Power 
‘ Co.,..172" N. °C. 690, 90 SH 948, 944 
[quot Cyc]. i 
Tex.—Dobbins v. Missouri, etc., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 38 LRA 573; Missouri, etc. R. 
Co. v. Moore, (Civ. A.) 172 SW 568; 
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~ humerous cases 


Missouri, etc., R. Co. 
(Civ. A.) 40 SW 861 [aff 91 Tex. bu, 
ar 62, 66 AmSR 856, 38 LRA 
oO 5 

Wash.—Smith v. McGoldrick Lum- 
ber Co:., 124 Wash. 3638, 214 P 819; 
Barnhart v. Chicago, etc., R. Co., 89 
Wash. 804, 154 P 441, LRA1916D 443 
[quot Heva v. Seattle School Dist. 
No. 1, 110 Wash. 668, 188 P 776]. 

Wis.—Emond v. Kimberly-Clark 
Co., 159 Wis. 83, 149 NW 760; Klix 
v. Nieman, 68 Wis. 271, 32 NW 223, 
60 AmR 854. 

Eng.—Stevenson v. Glasgow Corp., 
[1908] S. C. 1084. 

[a] Reasons for rule. —(1) ‘To 
hold landowners responsible under 
such circumstances would be to im- 
pose upon them an oppressive bur- 
den, and shift the care of children 
from their parents to strangers. 
Every man who has been brought 
up with the freedom allowed to 
American boys knows that you might 
as well try to dam, the. Nile with 
bulrushes as to keep boys away from 
ponds, pools, and other bodies of 
water.” Sullivan v. Huidekoper, 27 
App. (D. C.) 154, 164, 5 LRANS 263, 7 
AnnCas 196 [quot Barnhart v. Chi- 
cago, etc., R. Co., 89 Wash. .304, 154 
P 441, 443, LRAI1916D 443]. (2) 
“Scattered over the length and 
breadth of the land are innumerable 
ponds and lakes, artificial and natu- 
ral; and occasionally a boy or man 
loses his life while wading, or bath- 
ing, in such body of water. If, as a 
matter of law, the owners of fish 
ponds, mill ponds, gin. ponds, and 
other artificial bodies, wherein it is 
possible that boys may be drowned, 
can be held guilty of actionable neg- 
ligence unless they inclose or guard 
same, few will be able to maintain 
these utilities, and to our minds an 
intolerable condition will be cre- 
ated.” Thompson v. Illinois Cent. R. 
Co., 105 Miss. 686, 651, 63 S 185, 
47 LRANS 1101. 

[b] Natural object and danger 
apparent.—“A body of water—either 
standing as in ponds and lakes, or 
running as in rivers and creeks, or 
ebbing and flowing, as on the shores 
of seas and bays—is a natural ob- 
ject incident to all countries which 
are not deserts. Such a body of 
water may be found in or close to 
nearly every city or town in the 
land; the danger of drowning in it 
is an apparent open danger, the 
knowledge of which is common at all, 
and there is no just view consistent 
with recognized rights of property 
owners, which would compel one 
owning land upon which such water, 
or part of it, stands or flows, to fill 
it up, or surround it with an im- 
penetrable wall.’’ Peters v. Bowman, 
115. -Cal; 3456, .850,..47 B. 113,;..598, 456 
AmSR 106 [quot Barnhart v. °Chi- 
cago, etc., R. Co., 89 Wash. 304, 307, 
154. P 441, LRA1916D 443]. 

{c] Probability of danger lacking, 
—‘‘That a pond of water is attractive 
to boys for the purposes of play, 
swimming, and fishing, no one will 
deny. But its being an attractive 
agency is not sufficient to subject 
the owner to liability. It must be 
an agency such as is likely to, or 
will probably result in, injury to 
those attracted to it. That many 
boys every year lose their lives by 


v. Dobbins, 


drowning is a matter of common 
knowledge. But the number of 
deaths in comparison to the total 


number of boys that visit ponds, 
lakes or streams for purposes of 
play, swimming, and fishing is com- 
paratively small. It would be ex- 
tending the doctrine too far to hold 
that a pond of water is an attrac- 
tive nuisance, and therefore comes 
within the turntable cases.” Barn- 
hart vy. Chicago, etc., R. Co., 89 Wash. 


(j) Ponds, Streams, Etc. 
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There are 
in which the attractive nuisance 


rule has been held not to be applicable to such 
things as ponds or reservoirs,*® pools of water,*® 


804, 307, 154 P 441, LRA1916D 443 
quot Heva v. Seattle School Dist. 
o. 1, 110 Wash. 668, 188 P 776, 777]. 
[ad] “he world cannot be made 

danger-provf—especially to ‘children. 

Yo require all natural or artificial 

Streams or ponds so located as to 

endanger the safety of children to be 

fenced or guarded would in the ordi- 
nary settled community practically 
include all streams and ponds—be 
they in public parks or upon private 
soii—for children are  self-consti- 
tuted licensees, if not trespassers 
everywhere. And to construct a boy- 
proof tence at a reasonable cost 
would tax the inventive genius of 
an kidison. Heretofore it has been 
the judgment of this court that, in 
the absence of special danger or 
peculiar circumstances, there is no 
breach of duty to the public in leav- 
ing unfenced a pond of water located 
on private property. The attractive- 
ness of the water or its nearness to 

a public highway does not take it 

out of the rule.” Emond v. Kim- 

berly-Clark Co., 159 Wis. 88, 88, 149 

NW 760 [foll Klix v. Nieman, 68 Wis. 

271, 32 NW 223, 60 AmR 854], 

Le] Reservoir alongside driveway. 
—A cemetery association maintain- 
ing an unguarded reservoir alongside 
a driveway near an entrance was not 
liable, under the rule of the turn- 
table cases, for the drowning of a 
child of eight years allowed in the 
cemetery. Polk v. Laurel Hill Ceme- 
tery Assoc., 37 Cal. A. 624,174 P 414. 

[f{] Rowboat om reservoir. — The 
doctrine of the turntable cases does 
not impose liability on a water com- 
pany for the death of a five-year-old’ 
boy who was drowned by falling 
from an unfastened rowboat main- 
tained by the company on its un- 
guarded reservoir on its private 
property in a populous part of a city. 
Reardon y. Spring Valley Water Co., 
268 Cal. A. 18, 228 P 406. 

[g] A pond, lightly frozen over in 
the neighborhood of a public school, 
attractive to children of tender years 
for skating purposes, and where 
children were known by defendants 
to resort, is not such a condition as 
imposes liability on the owner for 
the death of children who were 
drowned there while skating without 
his permission or invitation. Arnold 
v. St. Louis, 152 Mo. 173, 53 SW 900, 
48 LRA 291, 75 AmSR 447. 

46. U. S.—Troglia v. Butte Su- 
perior Min. Co., 270 Fed. 75. 

Ala.—Eades v. American Cast-Iron 
Pipe Co., 208 Ala. 556, 94 S 593. 

HO cpecesiinn the ec, v. Topeka, 262 P 
Mo.—Overholt v. Vieths, 93 Mo. 

422, 6 SW 74, 3 AmSR 557. 

N. C.—Gurley v. Southern Power 
Co., 172 N. C. 690, 90 SE 943. 

Tex.—Dobbins v. Missouri, ete., R. 
Co., 91 'Tex. 60, 41 SW 62, 66 AmSR 
856, 88 LRA 573, 

[a] No peculiar danger.—An arti- 
ficial pool maintained by one on his 
own land for a useful purpose, and 
not containing any peculiar danger 
in the nature of a hidden peril or 
trap for the unwary, but in which 
children are in the habit of swim- 
ming, is not within the attractive 
nuisance doctrine. Troglia v,. Butte 
Superior Min. Co., 270 Fed. 75. 

[b] A swimming pool (1) in a 
public park is not within the attrac- 
tive nuisance doctrine. Gilliland v. 
Topeka, (Kan.) 262 P..493. (2) 
“Bathing pools are nothing new or 
rare. They abound in almost every 
public park, gymnasium, and Y. M. 
C. A. building, as well as many coun- 
try clubs. It is a well known and 
general custom for boys to swim in 
millponds and invade the lands of 
farmers to bathe in their marl pits. 
Who will contend that the mill 
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streams,*” canals,#® ditches,#® eculverts,°° drains,®+ 
flumes,°? mill races,°* or wells.54 
hand, however, it is quite possible that such things 
may possess the attractive and dangerous qualities 


owner and farmer is liable for death 
or injury of the bathers because of 
Such ownership?” Gurley v. South- 


ernyPowersCo;,, 172'°N: Cy 690;, 692, 
90 SE 943. 
[ec] Pool of hot water.—Schmidt 


v. Kansas City Distilling Co., 90 Mo. 
aoe 1 SW 865, 2 SW 417, 59 AmR 


47. Troglia v. Butte Superior Min. 
Co., 270. Fed. 75; Charvoz v. Salt 
Lake City, 42 Utah 455, 131 P 901, 
45 LRANS 652; Stevenson v. Glas- 
gow Corp., [1908] S. C. 1084. 

[a] “It would be both impractica- 
ble and unreasonable to extend that 
[turntable] doctrine to pools and 
ponds and running streams.’ Trog- 
lia v. Butte Superior Min. Co., 270 
Med..175; 77. 

[b] A small stream of warm min- 
eral water conducted into a ditch and 
through a culvert by the city after 
it had been used for bathing and 
medicinal purposes would not con- 
stitute an attractive nuisance so as 
to make the city liable for a child’s 
death therein, under the doctrine of 
the turntable cases. Charvoz v. Salt 
Lake City, 42 Utah 455, 131 P 901, 
45 LRANS 652. 

48. McCabe v. American Woolen 
Co., 124 Fed. 283 [aff 1382 Fed. 1006, 
65 CCA 59]; Indianapolis Water Co. 
v. Harold, 170 Ind. 170, 88 NE 993; 
Somerfield v. Land, etc., Co., 93 Kan. 
762, 145 P 893. 

[a] “The perils of deep water are 
instinctively known, and if it be in- 
sisted that this boy, nine years of 
age, did not possess such ordinary 
discretion as fairly to appreciate his 
danger, then it may be urged with 
propriety that he should not have 
been allowed to go in the vicinity of 
the canal attended only by a com- 
panion still more youthful.” Indian- 
apolis Water Co. v. Harold, 170 Ind. 
170, 177,83 NE 993. 

[b] Child drowned.—An open, un- 
fenced, and unguarded canal about 
fifty feet wide with perpendicular 
banks about thirteen feet high, car- 
rying a stream of water about seven 
feet deep through a populous city, 
maintained for commercial purposes, 
and along the banks of which the 
public passed and children gathered 
to play and fish and swim, and into 
which a young child of the plaintiff's 
fell and was drowned, cannot, of it- 
self, be regarded as an attractive 
nuisance which will render the com- 
pany owning and operating it liable 
for the death of the child. Somer- 
field v. Land, etc., Co., 93 Kan. 762, 
145 P 893. 

49. Athey v. Tennessee Coal, ete., 
Co., 191 Ala. 646, 651, 68 S 154; Wind- 
sor Réservoir, etc. Co. v. Smith, 
(Colo.) 261 P 872. 

“The ditch is no more a lure to 
children than a natural stream, in- 
volving the same danger, would be 
in the same place—not as much so,” 
Athey v. Tennessee Coal, etc., Co., 
supra, ; 

50. Von Almen v. Louisville, 180 
Ky. 441,.202 Sw 880. 

51, Thompson vy. Alexander 
Cotton Mills Co., 190 Ala. 184, 
407, AnnCas1917A 721; Rome v. 
abe 114 Ga. 194, 39 SE 938, 55 

ty 

[a] Drain to take off hot water.— 
A drain to take off the hot water of 
the boilers of a cotton mill, the wa- 
ters being discharged only once a day 
for two hours, difficult to approach 
at its head by reason of slag and 
briars, and greatly obscured, although 
situated in a square in which em- 
ployees and other children were wont 
to congregate, was not an attractive 
nuisance. Thompson vy. Alexander 


City Cotton Mills Co., 190 Ala. 184, 67 
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which will bring them within the rule,*> and hence 


On the other ~-| there are cases in which the rule has been ap- 


S 407, AnnCas1917A 721 (where de- 
fendant was, however, heid liable 
for death of an infant licensee who 
fell into the drain). 

{b] Surface water drain.—A prop- 
erly constructed drain, made for the 
purpose of carrying off surface water, 
is not such a contrivance as would 
be so inviting to a child that the 
owner would be liable for his death 
by drowning, due to his playing in 
the drain during or just after a very 
heavy rain. Rome v. Cheney, 114 Ga. 
194, 39 SH 933, 55 “LRA 221, 

52. Salladay v. Old Dominion Cop- 
per Min., etc., Co., 12 Ariz. 124, 129, 
100 P 441. 

“It is a matter of common knowl- 
edge that alluring and attractive 
flumes, such as the one in question 
in this case, carrying running water, 
are extensively used in this terri- 
tory, not only by miners in the neces- 
sary and proper conduct of their 
business, but by farmers in the neces- 
sary diversion and application of the 
public streams to a beneficial use 
upon their lands in the cultivation 
of their crops. Not only flumes but 
irrigation ditches, large and small, 
Similar in purpose, construction, and 
use, and equally dangerous and al- 
luring to the child, are to be found 
throughout the territory wherever 
cultivation of the ‘and is carried on, 
and such conduits, practically im- 
possible to render harmless, are in- 
dispensable for the maintenance of 
life and prosperity. There is no 
distinction that properly can be 
drawn for liability for injuries re- 
ceived by a child from any of such 
various means of diversion or use of 
water. Both as a matter of law and 
as a matter of public policy we feel 
that the so-called ‘turntable doctrine’ 
should not be extended to cover such 
a case as is here presented.” Salla- 
day v. Old Dominion Copper Min., 
etc., Co., supra. 

53. Riggle v. Lens, 71 Or, 125, 142 
inh LRAI915A 150, AnnCas1916C 

54. Holt v. Spokane, etc., R. Co., 
4 Ida. 443, 40 P 56. 

55. See cases infra notes 56-63. 

56. Thomas y. Anthony, 261 Ill. 
288, 103 NE 974 [rev 179 Ill. A. 463]; 
Kansas City v. Siese, 71 Kan. 283, 80 
P 626; Price v. Atchison Water Co., 
58 Kan. 551, 50 P 450, 62 AmSR 625; 
Altus v. Millikin, .98 Okl. 1, 223 -P 
851; Renno v. Seaboard Air Line R. 
Co., 120 S. C. 7,112 SH 439. 

[a] A clay pit in which water had 
accumulated, forming a pond, was 
within the rule. Thomas y. Anthony, 
261 Ill. 288, 103 NE 974 [rev 179 Ill. 
A. 463]. 

[b] Knowledge of use by children. 
—Where a railroad company. permit- 
ted a pond, created on its premises 
by the violent rush of water through 
a culvert too small for the purpose, 
to remain undrained and unguarded 
after it had knowledge that boys 
were going Swimming there and that 
it was dangerous because of its 
depth, the attractive nuisance doc- 
trine was applicable so as to impose 
liability for the death of a boy nine 
years old who was drowned in the 
pond. Renno v. Seaboard Air Line 
R. Co., 120, S.-C. 7,112 SH 439. 

[ec] Neglect of duty assumed.—A 
municipal corporation which acquires 
a right of way and agrees to build a 
spillway under a certain fill or em- 
bankment, to prevent water backing 
up and creating a lake or pond, and 
fails to construct such spillway and 
thereby creates such lake or pond, 
and renders it extremely dangerous 
by excavations in the center thereof, 
may be held liable for the death of 
a thirteen-year-old boy therein on the 


plied to ponds,®* reservoirs,®7 pools of water,°** 


theory of attractice nuisance. Altus 
v. Millikin, 98 Okl. 1, 223 P 851 [foll 
Shawnee v. Cheek, 41 Okl, 227, 137 P 


724, 51 LRANS 672, AnnCasi915C 
290]. 
Bf. Kan.—Price v. Atchison Water 


Co., 58 Kan. 551, 50 P 450, 62 AmSR 
625. 

Mo.—Carey v. Kansas City, 187 Mo. 
715, 86 SW 438, 70 LRA 65. ‘ 

N. C.—Starling v. Selma Cotton 
Mills, 168 N. C. 229, 84 SE 388, LRA 
1915D 850. 

S. C.—Pigford v. Cherokee Falls 
Mfg. Co., 124 S.C. 389, 117 SE 419; 
Franks v. Southern Cotton Oil Co., 
78 S. Cc. 10, 58 SH 960, 12 LRANS 468. 

Que.—Roullier v. Magog, 37 Que. 
Super. 246. 

[a] Custom of children to play in 
vicinity.—An oil company which, for 
use in its business, maintains an 
unguarded reservoir in an open field 
near the public highways, streets, 
and houses of a city, where children 
of tender years are accustomed to 
resort for amusement, is liable under 
the attractive nuisance doctrine for 
the death of a child less than ten 
years of age who is drowned in the 
Franks v. Southern’ Cot- 


reservoir. 
ton Oil Co., 78 S.C. 10, 58 SE 960, 
12 LRANS 468. 

[b]’ Insufficient protection. — 


Where a reservoir on defendant’s 
premises had been protected by a 
fence but defendant had allowed the 
fence to become so dilapidated that 
there were holes in it through which 
a child could easily. get, defendant 
was liable for the death of an infant 
licensee, who went through one of 
such holes to.get some water to 
drink and fell into the reservoir and 
was drowned. Starling: v. Selma Cot- 
ton Mills, 168 N. C, 229, 84 SE 388, 
LRA1915D 850. 

58. Pekin v. McMahon, 154 Ill. 141, 
39 NE 484, 45 AmSR 114, 27 LRA 
206 [aff 53 Ill. A. 189]; Elwood v. 
Addison, 26 Ind. A. 28, 59 NE 47; 
Schaubel’ v. Manhattan, 102 Kan. 
430, 170 P 984; Schmidt v. Kansas 
City Distilling Co., 90 Mo. 284, 1 SW 
865, 2 SW 417, 59 AmR-16. 

[a] Where children are accus- 
tomed to play in a little used street 
in which excavations. have become 
filled with rain water, the city must 
exercise reasonable care to keep them 
from going into the street to play 
and wade and to prevent drowning 
in such flooded excavations. Schau- 
bel v. Manhattan, 102 Kan. 430, 170 
P 984. 

[b] A pool of hot water on the 
private premises of defendant, made 
by blowing off hot water, débris, and 
steam through an escape pipe from 
defendant’s distillery, in which pool 
a child was fatally scalded, was 
within the attractive nuisance doc- 
trine and defendant was _ liable. 
Schmidt v. Kansas City Distilling 
Co., 90 Mo, 284, 1 SW 865, 2 SW 417, 
59 AmR 16. 

[ec] Planks floating in pool.— 
Where land in a thickly settled city 
is separated from adjoining streets 
only by fences which have large gaps 
in them, and has upon it a pit of 
deep water, on which are floating 
planks, and the owner is aware that 
the place is attractive to children of 
tender years, his failure to use rea- 
sonable care to drain such pit, or 
to keep children out of it, consti- 
tutes negligence as against children 
of tender years, even though they are 
technically trespassers. Pekin v. Mc- 
Mahon, 154 Ill. 141, 151, 39 NE 484, 
486, 45 AmSR 114, 27 LRA 206 [aff 
53 Ill, A. 189, and expl St. Louis, etc., 
R. Co. v. Bell, 81 Ill. 76, 25 AmR 269 
(“The love of motion, which attracts 
a child to play upon a revolving turn- 
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eanals,°® streams,® conduits,*! wells,62 and hot water 


flowing into a gutter. 


[§ 184] (k) Other Instrumentalities or Condi- 
The attractive nuisance rule has been in- 
voked with respect to an almost endless variety of 
things, instrumentalities, and conditions, and the 
circumstances of the particular cases, and the differ- 
ing views of various courts as to the liberality with 
which the rule should be applied, 


tions. 


siderable divergence of views.®4 


sives,® loosely strung electric wires,°* a crated 


wagon,°" tubing,®* a burning slack pile,®® a cauldron 


has led to con- 


of melted pitch,’° a stope in a mining tunnel,” a 
leak in a gas pipe line,’? and a sand pile near 
the bank of a river.”? 

The doctrine has been held not applicable, under 
the circumstances of the particular case, to fires,’* 
revolving doors,’> bridges,’”® a trestle,’’ stringers 
across a canal above a cofferdam,’® iron gas pipes,’® 


an escalafor,®° a conduit,8! a kerosene lantern,®? 


The doctrine has been held applicable to explo- 


table, will also attract him to ex- 
periment with a floating plank or 
log which he finds in a pond within 
his easy reach’’), 

59. See Mindeman v. Chicago 
Sanitary Dist., 229 Ill. A. 354 (error 
to direct verdict for defendant. as 
question should have been submitted 
to the jury). 

60. Indianapolis v. Williams,. 58 
Ind. A. 447, 108 NE 387. 

[aj A stream in which there was 
a deep hole caused by the emptying 
of a sewer therein was an attractive 
nuisance where children were in the 
habit of congregating in the vicinity 
of the hole and of wading in the 
stream. Indianapolis v. Williams, 58 
Ind. A. 447, 108 NE 387. 

[b] Excavation in bed of stream. 
—Indianapolis v. Emmelman, 108 Ind. 
530, 9 NE 155, 58 AmR 65. 

61. Brown v. Salt Lake City, 33 
Utah 222, 93 P 570, 126 AmSR 828, 
14 LRANS 619, 14 AnnCas 1004. Com- 
pare Hardy v. Missouri Pac. R. Co., 
266 Fed. 860, 36 ALR 1 (set out infra 
§ 184 note 81). 

[a] A conduit maintained as part 
of a waterworks system, the entrance 
of which was not guarded, was 
within the rule. Brown y. Salt Lake 
City, 33 Utah 222, 93 P 570, 126 AmSR 
828, 14 LRANS 619, 14 AnnCas 1004. 

62. Cour d Alene Lumber Co. v. 
Thompson, 215 Fed. 8, 131 CCA 316, 
LRAI915A 731. 

63. Palmero v. Orleans Ice Mfg. 
ee? 130 La. 833, 58 S 589, 40 LRANS 


[a] MTlustration.—Where a child 
four years old fell into a gutter con- 
taining hot water flowing from de- 
fendant’s plant, the latter is liable 
in damages, where the water at- 
tracted the curiosity of children in 
the vicinity and defendant’s watch- 
man left his post before the accident 
had happened. Palmero v. Orleans 
Ice Mfg. Co., 180 La. 833, 836, 58 S 
589, 40 LRANS 671 (“on principle, 
there is no difference between hot 
water and a dangerous machine left 
unguarded in a public place’’). 

64. See Anderson y. Ft. Dodge, 
etce., R. Co., 150 Iowa 465,°130 NW 
391; Fusselman v. Yellowstone Val- 
ley Land, etc., Co., 53 Mont. 254, 163 
P 473, AnnCas1918B 420 (both quoted 
supra § 155 note 24). 

65. Vills v. Cloquet, 119 Minn. 277, 
138 NW 33; Mattson v. Minnesota, 
etc., R. Co., 95 Minn. 477, 104 NW 443, 
111 AmSR 483, 70 LRA 503,-5 Ann 
Cas 498. 

66. Pierce v. United Gas, etc., Co., 
16d Cali i76, 2vts 5P) 7005. Haynes. sv; 
Seattle, 69 Wash. 419, 125 P 147. 

67. Clement v. Northern Nav. Co., 
43 Ont. L. 127, 48 DomLR 433 [rev 
13 OntWN 22]. 

68. Kopplekom vy. Colorado Cement 
Pipe Co., 16 Colo. A. 274, 64 P 1047, 
54 LRA 284. 

69. Union Pac.. R. Co, v. McDon- 
ald, 152 U. S. 262, 14 SCt 619, 38 L. 
ed. 434. 

fa] Tlustration.—A railroad com- 
pany which operates a mine near it3 
depot, and deposits slack between the 
depot and the mine in such quanti- 
ties that it takes fire and burns, the 
fire being concealed by ashes on the 
top, which condition has existed for 
a considerable time, and which com- 
pany knows that children are in the 
habit of playing in the vicinity, is 

-under a duty to safeguard the slack- 


pile, and is liable for injury to a 
child who runs over the slack-pile 
and falls through and is burned. 
Union Pac. R. Co. v. McDonald, 152 
U. S. 262, 14 SCt 619, 38 L. ed. 434 
[foll Sioux City, ete., R. Co. v. Stout, 
Mi Walle (Ui. S:)) 1657), 21 Ts. eda w45y! 

70. Waller yv. Sarnia, 4 OntWN 
890, 24 OntWR 204, 9 DomLR 834 
[aff 4 OntWN 403, 23 OntWR 831, 8 
DomLR 629] (use in street without 
safeguards). 

71. Faylor v. Great Eastern Quick- 


silver Min. Co., 45 Cal. A. 194, 187 
P 101. ; 
[a] An open, unguarded stope in 


a dark abandoned mining tunnel, con- 
nected with a new tunnel, with a 
track-for small push cars, left out- 
side of the tunnel, unfastened and 
uninclosed, constitutes an attractive 
nuisance, rendering the mine owner 
liable for the death of a boy eleven 
years old, who fell into the stope 
while playing on the ears. Faylor 
v. Great Hastern Quicksilver Min. 
Co., 45 Cal. A. 194, 187 P 101. 

72. Jackson v. Texas Co., 143 La. 
21, 78 S 137, LRA1918D 150. 

[a] Common use of property.— 
Where a gas company laid its pipe 
line through land which had the ap- 
pearance of a public highway and 
was so used by the public, a leak in 
the pipe line was within the attrac- 
tive nuisance doctrine. Jackson v. 
Texas Co., 143 La. 21, 78 S 137, LRA 
L918D 150. 

73. Rost v. Parker Washington 
Co., 176 Ill. A. 245, 249 (“To the con- 
tention that there is nothing danger- 
ous per se in a sand pile and that, 
therefore, it is not, in and of itself, 
an attractive nuisance, it is enough 
to say that if this be conceded, yet 
when the sand pile is placed so near 
to the bank of a river that a fall 
from the sand pile would naturally 
cause a child to fall into the water, 
it must be regarded as dangerous, and 
that the danger therefrom is such 
that it should reasonably be antici- 
pated and guarded against by the 
owner of premises located adjacent 
to a public street’). 

74. Erickson v. Great Northern R. 
Co., 82 Minn. 60, 84 NW 462, 83 Am 
SR 410, 51 LRA 645; Butz v. Cava- 
naugh, 137 Mo. 503, 88 SW 1104, 59 
AmSR 504. 

75. Harris v. Cowles, 38 Wash. 
331, 80 P 537, 107 AmSR 847, 

76. Ind.—Indianapolis Water Co. 
vy. Harold, 170 Ind. 170, 83 NE 993. 

La.—Fredericks v. Illinois Cent. R. 
Co., 46 La. Ann, 1180, 15 § 418. 

N. C.—Comer v. Winston-Salem, 
178 N. C. 388, 100 SE 619. 

Tex.—Williamson v. Gulf, etc., R. 
Co., 40 Tex. Civ. A. 18, 88 SW 279. 

Ont.—Pedlar v. Toronto Power Co., 
29 Ont. L, 527, 15 DomLR 684. 

[a] A bridge did not constitute a 
trap so as to render the company 
liable for injuries to a child falling 
against the sharp edge of a crosstie. 
Fredericks v. Illinois Cent. R. Co., 
46 La. Ann. 1180, 15 S 413. 

[b] A narrow footbridge built 
over water for the convenience of its 
owner iS not such a dangerous at- 
traction to children as will render the 
owner liable for the death of a child 
of tender years who fell therefrom 
into the water and was drowned 


-where there was no license extended 


to children to go theze and the bridge 
was ordinarily inaccessible by reason 


|child suffered 


cf the withdrawal of a plank leading 
to it. Pedlar v. Toronto Power Co., 
29 Ont. L. 527, 15 DomLR 684 [dist 
Cooke vy. Midland Great Western R. 
Co., [1909] A. C. 229, 15 AnnCas 557]. 

[c] A floating bridge used to 
cross a canal and securely fastened 
at each end is not within the attrac- 
tive nuisance rule. Indianapolis Wa- 
ter Co. v. Harold, 170 Ind. 170, 83 
NE 993. 


77. Sage vy. Creech Coal 'Co., 194 
Ky. 415, 240 SW 42. 
[a] An unattractive, immobile 


trestle, supporting a tramroad and 
merely used by decedent when. in- 
jured and by many others daily as 
a walkway, is not an attractive nui- 
sance. Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

78. Blum y.. Weatherford, 121 La. 
298, 46 S 317 (the timbers not being 
a continuation of the highway, or 
connecting two streets or intended 
for pedestrians, but being up there 
for the purpose of enabling workmen 
to roll wheelbarrows containing ma- 
terial across the canal). 

79. O’Hara v. Laclede Gas Light 
Co., 244 Mo. 395, 148 SW 884 (laid in 
street). 

80. Hardy vy. Central London R. 
Co., [1920] 3 K. B. 459. i 

81. Hardy v. Missouri Pac. R. Co., 
266 Fed. 860, 36 ALR 1. _Compare 
Brown v. Salt Lake City,. 33 Utah 222, 
93 P 570, 126 AmSR 828, 14 LRANS 
619, 14 AnnCas 1004 (set out supra 
§ 183 note 61). : 

[a] Boy walking through conduit. 
—Defendant, with an adjoining land- 
owner, constructed a concrete conduit 
seven hundred feet long covering a 
shallow stream, filling in above and 
leaving the ends open. Into the 
conduit, and at a considerable dis- 
tance from either end, defendant at 
times discharged waste steam and 
hot water from the boilers of its 
power plant. A boy undertook to 
walk through the conduit and was 
killed by a discharge of steam. It 
was held that defendant was not 
liable, although it was shown that 
other boys had walked through three 
times during the preceding four 
years, it not being shown that de- 
fendant had knowledge of it. Hardy 
v. Missouri Pac. R. Co., 266 Fed. 
860, 36 ALR 1. 

82. Brown y. Minneapolis, 136 
Minn. 177, 161 NW 503. 

{a] Lantern marking excavation 
in street.—Defendant was engaged in 
excavating for a water main along a 
street and the earth and sand from 
the excavation were piled along the 
side and at the end. At one end of 
the ditch, on a pile of sand from 
eighteen inches to two feet high 
were set two planks, and on these 
defendant’s workmen, when they quit 
for the night, placed an ordinary red 
light lantern to serve aS a warning 
in the night. In some unexplained 
manner, the clothing of a child 
caught fire from the lantern and the 
injuries from which 
he died. It was held that defendant 
was not liable. Brown v. Minneapo- 
lis; 186 Minn. 177, 179, 161 NW 503 
(‘a lantern is some attraction to a 
child and involves some danger, but 
we cannot regard a common lantern 
as being of such attraction or such 
an inherent danger as to bring the 
case within the rule of the class of 
cases known as ‘turntable cases’ ’’). 
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an empty barrel,®* a barrel of. tar, an unfinished 
sugar beet dump,®° a rubbish dump,** a bottle of 
denatured alcohol left in a highway,*” gasoline and 
oil éans on a yacant lot,®* old rags saturated with 
grease and old papers in a barn,®® a wall,®° a barbed 
wire fence,®! a tier of wooden shelves, a swing,®? 
chair attached to the 
cables of a telephone pole rightfully in the high- 
way, and which a child. could reach only by climb- 


and a rope and ‘‘bos’n’’ 


ing the pole.®# 


[§ 185] (16) Sufficiency of Safeguards. The rule 
of reasonable or ordinary care under the circum- 
stances of the particular case®* is applicable to the 


83. St. Louis, ete, R. Co. v. Wag- 
goner, 112 Ark. 593, 166 SW 948, 52 
LRANS 181. 

{a] There is nothing in the ap- 
pearance or structure of an empty 
barrel closed at both ends calculated 
to attract the attention of children 
at play, and hence the employees of 
a railroad company who leave on a 
station platform such a barrel, which 
has formerly contained alcohol, can- 
not reasonably anticipate that chil- 
dren will play around it, extract the 
stopper, and place a lighted match 
upon or within it, roe an ek 
plosion. St. Louis, ets. Co. 
Waggoner, 112 Ark. 593, Re “SW 948, 
52'LRANS 181. 

84 Szymezak v. Schillinger, 197 
11, Ad 85. 

' 85. Payne ‘v. Utah-Idaho Sugar 
Co:, 62 Utah 598, 221: P.568. 

8G. Smith v. Illinois Cent. R. Co., 
177 Iowa 243, 158 NW 546, LRA1917F 
1033. 


{a] Dlustration—Where defend- 
ant had a rubbish dump the edge of 
which was about twenty-five feet 
from the siGewalk, and the sidewalk 
was guarded and separated from the 
dump by a railing, defendant was not 
liable for injury to a four-year-old 
boy who fell down the slope of the 
dump into a smoldering fire therein. 
Smith v. Illinois Cent. R. Co., 177 


Towa 243, 158 NW 546, LRA1917F 
1033. 
37. Hall v. New York Tel. Co., 214 


N. Y. 49, 108 NE 182, LRAI915B 191 
(injury ‘caused by pouring out and 
lighting alcohol). 

88. Anderson v. Karstens, 218 J). 
A. 285 [rev on other grounds 297 
Till. 76, 130 NE 338]. 

89. Kalman v. Cohen, 203 Ill. A. 

180 


597. 
90. Von Almen v. Louisville, 
Ky. 441, 202 SW 880; Kayser v. Lin- 
dell, 73 Minn. 123, 136, 75 NW 1038; 
State v. Ellison, 281 Mo. 667, 220 
Sw 498 [quashing record Barnett v. 
Kansas City, (A.) 214 SW 240]. 


“While the owner of premises may. 


owe more duty to a child than to an 
adult coming upon his premises by 
implied invitation, yet he is not 
bound to guard every stairway, cel- 
larway, retaining wall, shed, tree and 
open window on his premises, so that 
such a child cannot climb to a pre- 


cipitous place and fall off... Kayser 
v. Lindell, supra. 
{a] A four-foot wall surrounding 


a pond is not an attractive nuisance. 
Von Almen v. Louisville, 180 Ky. 441, 
202 SW 880. 

[b] A stone coping around a res- 
ervoir in a public park is not an at- 
tractive nuisance. State v. Ellison, 
281 Mo. 667, 220 SW 498 [quashing 
. record Barnett v. Kansas City, (A.) 
214 SW 240]. 

91. Davis v. Malvern Light, etc., 
Co., 186 Iowa 884, 173 NW 262. 

[a] Fence around pole carrying 
electric wires.—A fence composed of 
several strands of barbed wire.close 
together surrounding a pole carrying 
electric power wires is not an in- 
strumentality reasonably calculated 
to attract children so as to render 
the owner liable for the death of a 
child who climked up on the fence 


precautions which must be taken to relieve from 
liability under the attractive nuisance doctrine.®*® 
A property owner is not required to make his prem- 
ises ‘‘child proof’’®? by providing all possible safe- 
guards against the entry of children,°®® but he fulfills 
his full duty when he provides such safeguards 
as would reasonably prevent injury to a child of 
ordinary and normal instincts, habits, and train- 
ing;°? and if he has provided such safeguards he 


is not liable for injury to a child who had overcome 


danger. 


and was killed by touching a poorly 
insulated wire. Davis v. Malvern 


Light, ete. Co., 186 Iowa 884, 173 
NW 262. 
92. Manos v. Myers-Miller Furni- 


ture Co., 32 Ga. A. 644, 124 SE 357. 

[a] Illustration. — A tier of 
wooden shelves some six and one- 
half feet high by eighteen feet in 
length, the shelves being six to eight 
inches apart, standing in an alley- 
way which is generally used. as a 
short cut, is not such a thing that it 
should reasonably be anticipated that 
a child’ would be attracted to and 
attempt to climb up and be injured 
when it overturned, and hence the 
owner of the premises is not liable 
for. an injury to a child so occur- 
ring. Manos vy. Myers-Miller Furni- 
ture Co., 32 Ga. A. 644, 124. SE 357. 

93. \ Solomon v. Red River Lumber 
Co., 56 Cal. A. 742, 206 P 498. 

94. Parkes y. New York Tel. Co., 
120 Misc. 459, 198 NYS 698 [aff 207 
App. Div. 869 mem, 201 NYS. 930 
mem], 

95. Ordinary care as the standard 
of duty see supra § 51. 

96. Ala.—Jefferson v. . Birming- 
ham., R., ete., Co., 116 Ala. 294, 22 
S 546, 67 AmSR 116, 38 LRA 458. 

Cal.—George v. Los Angeles R. Co., 
126 Cal. 357, 58 P 819, 77 AmSR 184, 
46 LRA 829. 

Iowa.—Nelson v, Lake Mills Can- 
ning Co., 193 Iowa 1346, 188 NW 990. 

Ky.—Ball v. Middlesbor ough Town, 
etc., Co., 68 SW 6, 24 KyL 114. 

Minn.-—Kolsti v. Minneapolis, etc., 
R. Co., 32 Mirn. 133, 19 NW 655. 

Tex.—Missouri, etc., R. Co. v. Ed- 
wards, (Civ. A.) 32 SW 815. 

97. Salladay v. Old Dominion 
Copper Min., etc., Co., 12 Ariz. 124, 
100 P 441; Holstine v. Director Gen. 
GS Bead eonge 77 Ind. A, 582, 134 NE 


98. Ind.—Holstine vy. Director 
Gen. of Railroads, supra. 

Minn. Lineburg VinSt) Pauhiwk 
Minn. 245, 247, 73 NW 7238. 

Nebr. —Slayton v. Fremont, etc., R. 
Co., 40 Nebr. 840, 59 NW 510. 

Pa.—Magner v. Frankfort Baptist 
Church, 174 Pa. 84, 34 A 456, 

Te x.—-Missouri, ete... | REO Cociiy: 
Moore, (Cfv. A.) 172 SW 568. 

“No ‘such extraordinary duty should 
be imposed ... as that of maintain- 
ing a barrier so high and. so close 
that children cannot find ways or 
means to surmount it.” Lineburg v. 
St. Paul, supra, 

“To hold that every piece of ground 
which contains some place or some- 
thing that might be dangerous to 
children must be so fenced that chil- 
dren can enter only by what is prac- 
tically a mode of siege, would be at 
least an intolerable burden on pro- 
prietors.” Ross v. Keith, 26 Sc.- L. 
Rep. 55, 57 [quot Holstine vy. Director 


Gen. of Railroads, 77 Ind. A. 582, 134 
NE 308, 308]. 
[a] Provision against entry from 


street.—A property owner securely 
inclosing its land from the street is 
not liable for injuries to a child com- 
ing upon its land across the land of 
another, and falling into an adjoin- 
ing, unprotected excavation on the 
land of a third person. Magner v., 


the obstacles and succeeded in reaching a place of 
In determining the precautions necessary 
to be taken, the relation such precautions bear to 


Frankford Baptist Church, 174 Pa. 
84, 34 A 456. 

Tb] Child passing through fence. 
—Where a child passed through a 
fence inclosing a reservoir main- 
tained by a railroad, to get grass, and 
fell into the reservoir, there could 
be no recovery on the theory that 
the reservoir was unusually attrac- 
tive to children and the railroad 
failed to exercise reasonable care for 
her safety. Missouri, ete., R. Co. v._ 
Moore, (Tex. Civ, A.) 172 SW 568. 

{c] Hole in fence.—The doctrine 
of the turntable cases does not ap- 
ply to a railroad company which had 
fenced off its right of way, and a 
child who slipped through a hole 
broken in the fence is a trespasser, 
although some of the railroad com- 
pany’s servants had knowledge of the 
hole. Gulf, etc., R. Co. v. Moss, (Tex. 
Civ. A.) 180 SW 1128. 

99. Abbott v. Alabama Power Co., 
214 Ala. 281, 107 S 811; Carey v. 
Kansas City, 187 Mo. 715, 86 SW 438, 


70 LRA 65; McLendon y. Hampton 
Cotton Mills, 109 S. C. 2388, 242, 95 
SE 781. 


“Though this rule is just and hu- 
mane, it should not be applied so as 
to impose unreasonable burdens or 
liabilities upon the owner or occu- 
pier of land in such cases. It does 
not make him an insurer of the 
safety of his neighbors’ trespassing 
children. He is not bound to make 
their trespasses or their injury im- 
possible. If he takes such measures 
or precaution as an ordinarily pru- 
dent person should take under the 
circumstances, and such as ought to 
be_ sufficient to prevent’ injury to 
children of normal instincts, pro- 
clivities, and training, he satisfies 
the requirement of the law. There 
are some children in nearly every 
community who are abnormally mis- 
chievous and disobedient, who not 
only defy parental authority, but 
public authority as well, and set at 
naught all reasonable rules and regu- 
lations, and seek to overcome every 
obstacle to the accomplishment of 
their wilful purposes. But the pur- 
pose of the rule is to save the child 
of ordinary and normal instincts and 
training from the consequences of 
that inadvertence or thoughtlessness 
which is natural to childhood. There- 
fore the landowner is not bound to 
erect a barrier which no child can 
overcome, but only such as is suffi- 
cient to safeguard the child of or- 
dinary and normal instincts, habits 
and training. No Court would hold 
that a boy who broke the lock with 
which a turntable was locked and 
rode on it to his injury could re- 
cover damages of the railroad com- 
pany, because the lock was not such 
that he could not. have broken it.” 
McLendon vy. Hampton Cotton Mills, 


1. Nelson v. Lake Mills Canning 
Co., 193 Iowa 1346, 188 NW 990; 
McMillin v. Bourbon Stock Yards Co., 
179 Ky. 140, 200 SW 328, LRA1918C 
682; Carey V. Kansas City, 187 Mo. 
715, 86 SW 4388, 70 LRA 65; McLen- 
don v. Hampton Cotton Mills, 109 S. 
Cy 238,95 ‘SHo7T81: 

[a] Sufficient fence.—Where de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 185-186] 


the beneficial use of the premises and the proba- 
bility of injury must be considered.? 


NEGLIGENCE 


Ordinary care : 


does not require a constant lookout to guard pass- ' 


ing children from injuries from dangerous machin- 
ery® or to prevent them from trespassing.* 
Way company, maintaining what is known as a 
‘feravity’’ yard or sidetrack, has performed its 
duty as to a trespassing child of tender years 


A rail- | 


strictly non sui juris when it securely fastens, by | 


means of the ordinary appliance or brake, such ears: 


as it may have occasion to place upon the grade of | 


its track.® 
the trolley pole down to the top of a car left stand- 
ing in the street, turned the switch at both ends 


of the car, set the brakes, removed the controller, . 


and locked the doors, was held as a matter of law 


to have taken proper precautions to prevent chil-— 


dren from moving the car and injuring themselves.® 

Warning a child of the danger from machinery 
and removing it from the vicinity thezeof may be 
a sufficient performance of the duty to guard such 
machinery so as to relieve from liability for. injury 
to the child resulting from its returning to and 
playing around the same.“ But a company which 
maintained on its premises a wire highly charged 
with electricity at a point where it knew that young 
ehildren were accustomed to play has been held not 


A street railroad company which tied | 
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relieved from liability for the death. of a child as 
a result of being shocked while playirg with the 
wire, by. the fact that its watchman had told the 
children to stay away from the pole to which the 
wire was attached.§ 

Active operations. Greater care and caution 
should be exercised to prevent injuries to children 
upon premises where dangerous active operations 
are carried on than upon premises containing a visi- 
bly dangerous statical condition.® 

A turntable so located as to attract children must 
be fastened in a manner which is reasonably suffi- 
cient to prevent its being revolved by them,!° and 
a mode of fastening which can easily be unloosed 
by them is not sufficient,4t even though children 
have always been warned away when observed play- 
ing around the turntable.1? But it is not necessary 
that the turntable be fastened in such manner that 
it is impossible for children to displace the fasten- 
ings or set it in motion.?% 

[§ 186] (17) Manner of Occurrence of Injury. 
It is sufficient to fix liability under the attractive 
nuisance doctrine that a child of tender years was 
injured while playing upon or about something 
which constituted an attractive nuisance,'* and the 
particular manner in which the injury occurred is 
not material.'® 


fendant maintained, around a reser- 
voir on its property, a fence between 


four and five feet high, built of farm, 


wire with meshes about three inches 
in size at the bottom and increasing 
in size to the top, having a wide 
plank for a baseboard and a two by 
four scantling for a top rail, which 


fence stood at the top of a sloping 


embankment six or eight feet high, 
which made the retaining wall of the 
reservoir, it was not liable for the 
death of a boy aged six years and 
ten months, who climbed over the 
fence to go in wading and was 
drowned. McLendon v. Hampton Cot- 
ton Mills, 109 S. C. 288, 243, 95 SE 
781 (‘the fence erected by defendant 
in this case was sufficient to safe- 
guard the average normal child of 
the mill village against the danger 
of the reservoir. It kept them out, 
although it was easy for them to 
climb over a fence one, two, three, or 
four feet higher. But to hold that 
the fence must have been such that 
a boy could not climb oyer it would 
be to impose upon defendant the duty 
of extraordinary care and. the liabil- 
ity of an insurer; and no Court has 
yet extended the rule further than 
to require ordinary precautions to 
prevent injury in such cases’’). 

b Child crawling through hole. 
—wWhere the machinery by which a 
child of six years was fatally in- 
jured was not open or unprotected, 
nor so placed as to invite his inter- 
ference, but was inclosed by the four 
walls of a shallow basement or space 
under a dump house adjacent to a 
eanning factory and wholly covered 
by the building resting on these walls, 
the failure of the owner to close or 
guard a hole under the dump floor 
in a manner to prevent the child 
from crawling through it was not ac- 
tionable negligence. Nelson v. Lake 
Mills Canning Co., 193 Iowa 1346, 


188 NW 990. é 
2. Hart v. Mason City Brick, etc., 
Co., 154 Iowa 741, 185 NW 423, 38) 


LRANS 1178; Brown v. Rockwell City 
Canning Co., 132 Iowa 631, 110 NW 
12; Chicago, etc., R. Co. v. Krayen- 
buhl, 65 Nebr. 89, 91 NW 880, 59 LRA 
920. 

3. Brown v. Rockwell City Can- 
ning Co., 182 Iowa 631, 110 NW 12; 
Driseoll v. Clark, 32 Mont. i72, 80 
P 1, 373; Gordon v. Snoqualmie Lum- 
ber, et¢., Co.,-.59 Wash, -272,-109'-P 
1044, 29 LRANS 88; McAllister v. 
Seattie Brewing, etc., Co., 44 Wash. 


179, 381 -P 68; 

[a] Special guard not required.— 
The maintenance of machinery attrac- 
tive to children in an inclosed annex 
to the main building of a canning 
company’s plant did not render the 
company liable for the death of a 
child caused by its operation for a 
legitimate purpose by means of power 
furnished from the main building, 
where the machinery was not negli- 
gently left unguarded, although a 
special guard was not employed to 
see that children did not play with 
it. Brown y. Rockwell City Canning 
Co., 132 Iowa 631, 110 NW 12. 

4 Chambers v. Milner Coal, etc., 
Co., 148 Ala. 255, 39 S 170; Haesley 
v. Winona, etc., R. Co., 46 Minn. 233, 
48 NW 10238, 24 AmSR 220; Emerson 
v. Peteler, 35 Minn. 481, 29 NW 311, 
59 AmR 3387. 

No general duty to keep lookout 


for infant trespassers see supra §, 


152. 
5. Haesley v. Winona, etc., R. Co., 
esau 233, 48 NW 1028, 24 AmSR 


6. Kressine v. Janesville Tract. 
Co., 175 Wis, 192, 184 NW. 777. 

7. North Texas Constr. Co. v. Bos- 
tick, 98 Tex. 239, 88 SW 12 [rev (Civ. 
A.) 80 SW 109, and foll J. I. Case 
Threshing Mach. Co. v. Burns, 88 
Tex. Civ. A. 412, 86 SW 65]. 

[a] Warning from teacher.— 
Where a child is injured by the ma- 
chinery in a mill where she has 
theretofore been allowed to play, a 


warning that she should not go there, 
given her by her teacher at the re-| 


quest of the mill owner, will not 
preclude her recovery, unless she 
also had notice that the warning was 
given at the request of the. mill 
owner. Dublin Cotton Oil Co, v. Jar- 
rard, 91 Tex. 289, 42 SW 959 [aff 
(Civ. A.) 40 SW. 531]. 

8 Pierce v. United Gas, etc., Co., 
161 Cal. 176, 118 P 700. 

9. Hannan v. Ehrlich, 102 Oh. St. 
176, 1381 NE 504. : 

10. Chicago, etc., R. Co. v. Fox, 
(Ind. A.) 70 NE 81; Edgington v. 
Burlington, etc., R. Co., 116 Iowa 410, 
90 NW 95, 57 LRA 561. See also 
cases supra § 177 note 95. 

LL... Gulf, etc. iR. (Co. vs Chappel, 
(Tex, Civ. A.) 202 SW 366 [den reh 
(Civ. A.) 201 SW 1037]; Ilwaco R., 
etc., Co. v. Hedrick, 1 Wash. 446, 25 
P 335, 22 AmSR 169. 

[a] Gock bar in place.—That the 
lock bar on a turntable was left in 


place by railroad employees using 
the turntable does not affect the lia- 
bility of the. company for injury to 
a child playing on the turntable, 
such lock bar not being a secure 
fastening, but being used simply to 
hold the turntable track in line-when 
Switching, and being easily shaken 
loose _by_trespassing children. Gulf, 
etc., R. Co. v. Chappel, (Tex. Civ. A.) 
202 SW 366 [den reh (Civ, A.) 201 
SW 1037]. 

12. Callahan v. Eel River, etc., R. 
Co., 92 Cal. 89, 28 P 104 [foll Bar- 
rett_v. Southern Pac. Co., 91 Cal. 296, 
27 P 666, 25 AmSR 186]; Gulf, etc., 
R. Co. v. Chappel, (Tex. Civ, A.) 201 
Se 1037 [reh den (Civ. A.) 202 SW 

13. Kolsti v. Minneapolis, etc., R. 
Co., 32; Minn. 133, 134, 19 NW 655. 

“The contrary of this would im- 
pose upon the defendant more than 
the ordinary care required of persons 


who. have upon their own premises 


dangerous machines, attractive to and 
open to the access of children of ten- 
der years; would, in effect, make it 
an insurer of the safety of such 
persons.’ Kolsti v. Minneapolis, etc., 
R. Co., supra; yy! 

14. Sandberg v.. McGilvray-Ray- 
mond Granite Co., 66 Cal. A. 261, 226 

15. Sandberg v. McGilvray-Ray- 
mond Granite Co., supra; Baxter v. 
Park, 48 S. D. 506, 205 NW 75 [foll 
ripe v. Park, 44 8. D. 360, 184 NW 

ay; 

[a] Caving in of walls of excava- 
tion.—In an action for the death of 
children through the caving in of a 
sand wall on defendant's. excavated 
premises “it is entirely immaterial 
upon the question of liability whether 
the children at ‘their play were 
merely sitting quietly at the foot 
of the bank or walk and it casually 
slipped and fell vpon them, or 
whether said caving of the bank was 
contributed to or proximately caused 
by the children excavating therein in 
the course of their play, as children 
might readily do. In any case where 
this'doctrine has application at all, . 
the fact that an affirmative act of 
the child in the course of his play, 
after he reached the dangerous and 
attractive premises or machinery, 
contributed to or was the proximate 
cause of the injury, cannot avoid 
liability.” Baxter v. Park, 48 S--pD: 
506, 509, 205 NW 75 [foll Baxter v. 
Park, 44 S. D,. 360, 184 NW 198]. 
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[§ 187] (18) Proximate Cause.1¢ 


lability may be imposed under the attractive nui- 
sance doctrine, the thing or condition which at- 
tracted the child must have been the proximate cause 
There is liability where the injury 
results from some dangerous element which is a 
part of, or inseparably connected with, the alluring 
thing or device,!® and also where the attractive de- 
vice or thing is so located or situated that in yield- 
ing to its allurement the child, without such inter- 
vention of another element as breaks the relation 
of cause and effect, is brought directly in contact 
with danger from some independent source which 
The act of a third person 
in setting in motion machinery attractive to children 
and left unguarded is not considered such an in- 
tervening independent cause as will relieve the 
owner of such machinery from liability for injury 
to a child,?° and a fortiori, the act of the child 
in the course of his play, after he reached the dan- 
gerous and attractive premises or machinery, cannot 


of the injury.” 


occasions the injury.?® 


16. Proximate cause generally see 
infra §§ 477-499. 

17. 1ll1—McDermott v. Burke, 256 
Ill. 401, 100 NE 168 [aff 170 Ill. A. 
415]; Seymour v. Union Stock Yards, 
6te.;( Co. 224° Te 579) 19" TNE “950; 
Anderson v. Karstens, 218 Ill. A. 285 
{rev on other grounds 297 Ill. 76, 130 
NE 338]; Kalman v. Cohen, 203 IIl. 
A. 597; White v. Boydston, 202 Ill. A. 
49. 

Ky.—Shaver y. Louisville Gas, etc., 
*Co., 207 Ky. 180, 268 SW 1082, 

Philippine.—Taylor v. Manila Hlec- 
tric R., etc., Co., 16 Philippine 8. 

S. C.—McLendon vy. Hampton Cot- 
ton Mills, 109 S.C. 238, 95 SH 781. 

Utah.—Charvoz v. Salt Lake City, 
ain 455, 131 P 901, 45 LRANS 

52. 

18. Follett v, Illinois Cent. R. Co., 
288 Ill. 506, 123 NE 592; Seymour v. 
Union Stock Yards, etc., Co., 224 Ill. 
579, 79 NE 950; Anderson v. Karstens, 
218 Ill. A. 285 [rev on other grounds 
297 Ill. 76, 130 NE 338]; Hayes v. 
Southern Power Co., 95 S.C. 230, 78 
SE 956. ; 

19. Seymour v. Union Stock Yards, 
ete, Com 224 Tl. “579, 79° NE -950; 
Kansas City, etc., R. Co. v. Matson, 
68 Kan. 815, 75 P 503; Snyder v. Ar- 
nold, 122 Ky. 557, 92 SW 289, 28 KyL 


1250. 
[a] Lumber piled on spongy 
ground.—Where defendant railroad 


company maintained a pile of lum- 
ber upon ground of a loose and 
spongy character in immediate prox- 
imity to its tracks in a thickly popu- 
lated district, ‘and plaintiff, a boy 
five years old, while on top of this 
Pile was shaken or thrown off by 
the jar .occasioned by a_ passing 
train and fell under the wheels and 
was injured, the railroad company 
was liable. Kansas City, etce., R. Co. 
v. Matson, 68 Kan. 815, 75 P 508. 
[b] Chasing chicken.—Where two 
boys, aged eight and one-half years 
and six and one-half years respec- 
tively, went to a pond constituting 
an attractive nuisance, and, the elder 
boy was fishing and the younger was 
holding the can, the fact that the 
younger boy, when he fell into the 
pond and was drowned, was either 
chasing a chicken or trying to get 
the chicken out of the water after 
he had thrown it in was not an 
independent intervening cause of his 
death which would relieve the person 
in possession of the pond from lia- 
bility. Thomas y. Anthony, 261 Ill. 
ge 103 NE 974 [rev 179 Ill. A. 


20. Edgington v. Burlington, etc., 
R. Co., 116 Iowa 410, 90 NW 95, 57 
561; Brown _y. Chesapeake, etce., 
R. .Co., 135 Ky. 798, 128 SW 298, 25 
LRANS 717; Gulf, etc., R. Co. v. Mc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


NEGLIGENCE 


In order that 


ticipated.”* 


Whirter, 77 Tex. 356, 183 SW 26, 19 
AmSR 755. 

[a] Turntable.—‘‘In the very na- 
ture of things, a child cannot well 
be injured upon a turntable without 
the intervention of some other per- 
son to revolve the machine.” 
ton v. Burlington, etce., : 
Iowa 410, 445, 90 NW 95, 57 
56L, 

Intervening efficient. cause gener- 
ally see infra §§ 489-496. 

21. Baxter v. Park, 48 S. D. 506, 
205 NW 75. 

22. In re Demarest, 86 Fed. 803. 

23. Seymour  v. Union Stock 
Yards;.éte.,, Co., 224. Tl, 579) 79; NE 
950; Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NE 
303; Swartwood vy. Louisville, etc., R. 
Co., 129 Ky. 247, 111 SW 305, 338 KyL 
785, 130 AmSR 465, 19 LRANS 1112; 
Dudley v. Hawkins, (Tex. Civ. A.) 
183 SW 776. 

[a] Iustration.—Plaintiff, a child, 
was attracted to a railroad’s right 
of way by clay piled along the track, 
and while playing thereon in safety 
his attention was attracted by a 
passing train, and he began touch- 
ing, playing with, and running along- 
side the cars, and finally fell under 
them. It was held that the railroad 
company was not liable because the 
clay pile which attracted him on 
the premises was not the proximate 
cause of the injury. Seymour v. 
Union Stock Yards, etc., Co:, 224 Ill. 
579, 79 NE 950. 

24. Payne v. Utah-Idaho Sugar 
Co., 62 Utah 598, 221 P 568. 

25. See supra § 155. 

26. Ala.—Athey v. Tennessee Coal, 
etc., Co., 191 Ala. 646, 68 S 154. 

Ariz.—Salladay v. Old Dominion 
Copper Min., etc., Co., 12 Ariz. 124, 
100 P 441. 

Cal.—Giannini v. Campodonico, 176 
Cal, 548, 169 P 80; Peters v. Bow- 
man, 115 Cal. 345, 47 P 113, 598, 56 
AmSR 106. 

Ga.—Atlantic Coast Line R. Co. v. 
Corbett, 150 Ga, 747, 105 SE 858 [rev 
24 Ga, A. 790, 102 SE 464, and con- 
formed to Corbett v. Atlantic Coast 
Line R. Co., 26 Ga. A. 154, 105 SE 
737]; Etheredge v. Central of Georgia 
R.. Co. , 122 Ga, +853; 50° SH 1008 
O’Connor v. Brucker, 117 Ga. 451, 43 
SE 731; Savannah, etc., R.' Co. v. 
Beavers, 113 Ga, 398, 39 SE 82, 54 
LRA 314, 

Ind.—Indianapolis v. Williams, 58 
Ind. A. 447, 108 NE 887. 

Ky.—Louisville, etc., R. Co. v. Hut- 
ton, 220 Ky, 277, 295 SW 175; Thomp- 
son v. Cumberland Tel., etc., Co., 138 
Ky. 109, 127 SW _ 581. 

Minn.—Stendal v. Boyd, 73 Minn. 
oo 75 NW 735, 72 AmMSR 597, 42 LRA 


[§§ 187-188 


be regarded as an intervening efficient cause which 
will relieve the owner of liability.”* 
of an attractive nuisance does not, however, impose 
upon the owner of or the person maintaining the 
same the duty to use affirmative care in guarding 
children from danger arising entirely from ex- 
traneous causes,?2 and hence there is no liability 
where the child, although lured onto the premises 
by the thing claimed to constitute the attractive 
nuisance, leaves such thing and goes elsewhere on 
the premises and is injured by something having no 
connection whatever with that which induced him 
to enter,?* or where the thing is not dangerous | 
when used for the purpose which renders it at- 
tractive and the injury complained of results from 
a use which could not reasonably have been an- 


The existence 


[§ 188] (19) Tendency To Limit Doctrine. Even 
in jurisdictions where the attractive nuisance doc- 
trine has been accepted,?> the tendency is to limit 
rather than to extend it,?° and the doctrine is said 


Mo.—Howard v. St. Joseph Trans- 
mission Co., 289 SW 597, 49 ALR 
1034; Rallo v, Heman Constr. Co., 291 
Mo, 221, 236 SW 632; Buddy v. Union 
Terminal R. Co., 276 Mo. 276, 207 SW 
821; Capp v. St. Louis, 251 Mo. 345, 
158 SW 616, 46 LRANS 731, AnnCas 
1915C 245; O’Hara v. Laclede Gas 
Light Co., 244 Mo. 395, 148 SW 884; 
Kelly v. Benas, 217 Mo. 1, 116 SW 
557,. 20 LRANS 903; Morrison V. 
Phelps Stone Co., 293 Mo. A. 142, 219 
SW 393; Marcheck v. Klute, 133 Mo. 
A. 280, 113 SW 654. 

N. C.—Campbell v. Model Steam 
Laundry, 190 N. C. 649, 130 SE 638. 

Okl.—Shawnee vy. Cheek, 41 Okl. 
227,137 P 724, .51> DRANS 672, 
Cas1915C 290. 

Tenn.—Louisville, etc., R 
Ray, 124 Tenn, 16, 134 SW 
Cas1912D 910. 

Wash.—Harris v. Cowles, 38 Wash. 
381, 80 P 537, 107 AmSR 847; Curtis 
v. Tenino Stone Quarries, 37 Wash. 
$55, 79 P9565. : 

Wis.—Zartner vy. George, 156 Wis. 
131, 139, 145 NW 971, 52 LRANS 129. 

“If the old channel of the law is 
to be quite changed by the applica- 
tion of the new doctrine automati- 
cally and without discrimination, if 
sentimental considerations (however 
elevated and tender) are to usurp the 
place of cold and calm reason as the 
foundation for rules of law, then the 


Ann 


a TOOL EN. 
858, Ann 


floodgate now damming back liability ~ 


will be raised letting in strange and 
deep waters for the landowner to 
struggle with. Not only will he be 
liable for boys drowned while swim- 
ming in his stock pond (the idea of 
swimming being alluring to a boy), 
for those who fall into uncovered 
wells, cisterns and cellers (the no- 
tion of playing on the brink of such 
being a boyish one), for children who 
are suffocated while playing in piles 
of sand accumulated for building 
purposes or in sliding down stacks 
of straw unscientifically piled and 
exposed, but he may be mulcted in 
damages for injuries to his neigh- 
bors’ children, who, romping in his 
haymow, without his’ invitation, 
break their bones by sliding down his 
hay chute, or those who, playing in 
his rock quarry, are hurt. Shall he 
fence against adventurous trespass- 
ing boys? Almost as well suggest 
"that he build a wall against birds.’ 
If he is held to liability for injury 
to the children of Jones because of 
the way he piles his lumber, by the 
same token, as to Brown, liability 
would be fastened on him for the way 
he piles his stones, his bricks, his 
corn in pens, his hay ricks and his 
cord wood on his private grounds— 
in fact, as has been pointedly said, 
every landowner will be liable. for 


page and note number, 
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§§ 188-189] 


to be one which should be applied very cautiously?? 
and only when the facts come strictly and fully 


within the rule.28 


[§ 189] (20) Rejection of Doctrine. 
ber of states the state courts have refused to accept 


injuries to his neighbor’s children 
under the new doctrine except the 
neighbor himself. We cannot well 
write the law that way.” Kelly v. 
Benas, 217 Mo. 1, 13, 116 SW 557, 20 
LRANS 903 [quot State v. Bllison, 
281 Mo. 667, 680, 220 SW 498 (quash- 
ing record Barnett v. Kansas City, 
(Mo, A.) 214 SW 240) ]. 

“There is a growing tendency to 
make everybody responsible for the 
safety of children except their par- 
ents. This remark is made in no 
spirit of levity, but in the full appre- 
ciation of the obligation that rests 
upon every one to protect them within 
all reasonable bounds. The duty to 
safeguard them, however, rests pri- 
marily upon their parents, and such 
duty should not without cause be 
shifted upon the shoulders of stran- 
gers. Parental responsibility is in 
danger of becoming a vanishing quan- 
tity in this age of progress. The 
law should not, without effort, let it 
entirely disappear.’ 
George, supra. 

[a] “The Stout Case being an ex- 
ception to the rule, we are inclined 
to confine the extent of the decision 
therein to conditions where the land 
owner has neglected some usual or 
customary precaution, or where the 
danger to be guarded against was 
temporary or unexpected, or not en- 
tirely open to observation.” Salla- 
day v. Old Dominion Copper Min., 
Fey Co., 12 Ariz. 124,130, 100 P 441. 

[b] “So attenuated and fragile is 
the legal logic by which the doctrine 
is sustained that the modern ten- 
Gency is to restrict rather than to 
extend the field within which the 
doctrine operates.” Buddy v. Union 


Terminal R. Co., 276 Mo, 276, 284, 
207 SW 821. 
27. United Zinc, etc., Co. v. Britt, 


258 U. S. 268, 42 SCt 299, 66 L. ed. 
615, 36 ALR 28 [rev 264 Fed. 785]. 

28. Erickson v. Minneapolis, ete., 
R. Co., 165 Minn. 106, 205 NW 889, 45 
ALR 973, 

29. Conn.—Skaling v. Sheedy, 101 
Conn. 545, 126 A 721, 36 ALR 540; 
Pastorello v. Stone, 89 Conn. 286, 93 
A 529; Wilmot v. McPadden, 79 Conn. 
367, 65 A 157, 19 LRANS 1101. 

Me.—Soule v. Texas Co., 124 Me. 
424, 130 A 274; Chickering v. Lin- 
coln County Power Co., 118 Me. 414, 
108 A 460; Kidder v. Sadler, 117 Me. 
194, 103 A 159; Nelson v. Burnham, 
etc., Co., 114 Me. 213, 95 A 1029; 
McMinn v. New England Tel., etc., 
Co., 113 Me. 519, 95 A 210. 
Mass.—Grindley v. McKechnie, 163 
Mass. 494, 40 NE 764; Gay v. Hssex 
Electric St. R. Co., 159 Mass. 238, 34 
NE 186, 38 AmSR 415, 21 LRA 448; 
Daniels v. New York, etc., R. Co., 154 
Mass. 349, 29 NE 283, 26 AmSR 253, 
13 LRA 248; McHMachern v. Boston, 
etc., R. Co., 150 Mass. 515, 23 NE 2381. 

Mich.—Reid v. Harmon, 161 Mich. 
51, 125 NW 761: Ryan v. Towar, 128 
Mich. 463, 87 NW 644, 92 AmSR 481, 
55 LRA 310 [foll Peninsula Tract, 
Co. v. Grand Rapids, 131 Mich. 571, 
92 NW 388]; Hargreaves v. Deacon, 
25 Mich. 1. See Berg v. Duluth, 
ete., R. Co., 111 Minn. 305, 126 NW 
1092 (stating rule in Michigan). 

N. H.—Devost v. Twin State Gas, 
Stes OO LOIN. Like) ALT TOO A gt 
Frost v. Eastern R. Co., GAveN a yet. 
220, 9 A 790, 10 AmSR 396. 

N. J.—Faggioni v. Weiss, 99 N. J. 
Ey 157, 122" A °840 [dist Solomon v. 
Public Serv. R. Co., 87 N. J. L. 284, 
92 A 942, AnnCas1917C 356; Danbeck 
v. New Jersey Tract. Co., BING de Ls 
468; 381) A. 10381; Delaware, éte., R. 
Go. y. Reich. 61 IN, “J. lu. 7635, 46 A 
682, 68 AmSR 729, 41 LRA 831; 
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or apply the attractive nuisance doctrine,?? on the 
ground that it has its foundation on sympathy 


rather than on any sound principle of law,®° impairs 


In a num- 


Turess v. New York, etc., R. Co., 61 
ING) Jig Fa. 8 14, 40 A 614, 

N. Y.—Walsh v. Fitchburg R. Co., 
145 N. Y. 301, 39 NE 1068, 45 AmSR 
615, 27 LRA 724 [rev 78 Hun 1, 28 
NYS 1097]; Flaherty v. Métro Sta- 
tions, 202 App. Div. 583, 196 NYS 2 
[aff 235 N. Y. 605 mem, 139-NE 753 
mem]; St. Cartier v. New York, etc., 
RE Co. £79, App. Divs his. L65R NYS 
852; Jaffy v. New York Cent., etc., 
Re Cos, 18" Mise, 147; 192 NYS 852° 
Coleman v. Robert Graves Co.; 39 
Mise. 85, 78 NYS 893. See Parkes v. 
New York Tel. Co., 120 Misc. 
460, 198 NYS 698 [aff 207 App. Div. 
869 mem, 201 NYS 930 mem] (“The 
doctrine of attractive nuisance is not 
favored in this state’). Compare 
Schmidt v. Cook, 4 Misc. 85, 23 NYS 
799, 30 AbbNCas 285 [rev 1 Misc. 
227, 20 NYS 889] (holding the doc- 
trine applicable); Mullaney v. Spence, 
15 AbbPrNS 319 (approving the doc- 
trine). 

Oh.—Hannan v. Ehrlich, 102 Oh. St. 
176, 131 NE 504; Wheeling, etc., R. 
Co. v. Harvey, 77 Oh. St. 235, 83 NE 
66, 122 AmSR 503, 19 LRANS 1136, 
11 AnnCas 981 [dist Harriman v. 
Pittsburgh. “ete; k. Cos 245" Oh. "St: 
11, 12 NE 451, 4 AmSR 507]; 
v. National Tube Co., 
155 NE 171; Rose v. Habenstreit, 9 
Oh, A. 23, aT OM Cork 564; Wilde v. 
Ohio Knife Co., 18 OhNPNS 373. 
Compare Wheeling, etc., R. Co, v. 
Harvey.,<.2T Oh. ; Cir. |Ct: 672'. (ap- 
proving the doctrine). 

Pa.—Thompson v. Baltimore, etc., 
Rey Col. (2u8 Par 444 "67 A768. 120 
AmSR 897, 19 LRANS 1162, 11 Ann 
Cas 894; Sarr v. American Glass 
Specialty Co., 55 Pa. ‘Super. 282 [dist 
Walsh. v. Pittsburg R. Co., 221 Pa. 
463, 70 A 826, 32 LRANS 559; Hen- 
derson v. Continental Refining Co., 
ate Pa. 384, 68 A 968, 123 AmSR 
668]. 

R. I.—Paolino v. McKendall, 24 
R. I. 432, 53 A 268, 96 AmSR 736, 60 
LRA 133. 

Vt.—Bottum v, Hawks, 84 Vt. 370, 
79 A 858, 35 LRANS 440, AnnCas 
19i3A 1025. 

Va.—Walker v. Potomac, etc, R. 
Co., 105 Va. 226, 538 SE 113, 115 AmSR 
871, 4 LRANS 80, 8 AnnCas 862; 
Clark vy. Richmond, 83 Va. 355, 5 SE 
369, 5 AmMSR 281. 


Kucia 
23 Oh, A. 453, 


W. Va.—Martino v. Rotondi, 91 W. 
Va. 482, 113 SE 760, 36 ALR 6; Con- 
rad v. Baltimore, atc., Re Cos. 64 Wis 


Va. 176, 61 SE 44, 16 LRANS 1129; 
Uthermohlen v. Boge’s Run Co., 50 
W. Va. 457, 40 SE 410, 88 AmSR 
884, 55 LRA 911; Ritz v. Wheeling, 
45 W. Va. 262, 31. SE 993, 48 LRA 
148. 

“As the common law is understood 
by the most competent authorities, 
it does not excuse a trespass because 
there is a temptation to commit it, 
or hold property owners bound to 
contemplate the infraction of prop- 
erty rights because the temptation 
to untrained minds to infringe them 
might have been foreseen.”’ Hol- 
brook y. Aldrich, 168 Mass. 15, 16, 
46 NE 115, 60 AmSR 364, 36 LRA 
493. 

{a] Leading case.— Walsh v. 
Fitchburg R. Co., 145 N. Y. 301, 39 
NE 1068, 45 AmSR 615, 27 LRA 724 
is the leading case in New York re- 
jecting the attractive nuisance doc- 
trine. St. Cartier v. New York, etc., 

Col, 1797 -App., Div: TL7, 6b: NYS 
852. 

{[b] Attraction not equivalent to 
invitation.—The fact that building 
materials lying in the street may be 
so arranged as to be attractive to 
children as a place for play, or as 


459,’ 


property rights,*1 imposes on every member of the 
community a higher duty for the protection of chil- 


a resting place during or after play, 
does not impose upon the landowner 
or his agent a duty so to arrange and 
maintain the materials as to render 
them safe for such uses. In such 
cases attraction or temptation is not 
legally equivalent to invitation. 
Friedman v. Snare, etc., Co., 71 N. J. 
L. 605, 61 A 401, 108 AmSR 764, 70 
LRA 147, 2 AnnCas 497. 

30. Nelson v. Burnham, etc., Co., 
114 Me. 213, 95 A 1029 (quoted infra 
note 31); Ryan v. Towar, 128 Mich. 
463, 87 NW _ 644, 92 AmSR 481, 55 
LRA 310; Thompson v. Baltimore, 
etc., R. Co., 218 Pa. 444, 450, 67 A 
768, 120 AmSR 897, 19 LRANS 1162, 
11 AnnCas 894; Rumovicz v. Scran- 
ton Electric Co., 44 Pa. Super. 582; 
Bottum v. Hawks, 84 Vt, 370, 79 A 
aPe 35 LRANS 440, AnnCas1913A 
1025. 

“An owner is not liable for leaving 
his land in its natural shape. Why 
should he be held liable for placing 
structures upon it which are harm- 
less in themselves and are necessary 
for the lawful use he wishes to make 
of it? It cannot be said that he in- 
vites or allures children because no 
such intention in fact exists, nor 
that he sets a trap for the innocent 
and unwary. The law does not im- 
pose a duty upon the landowner to 
take special precautions for a class 
of persons, a doctrine which, if car- 
ried to its logical conclusion, would, 
as was said in Gillespie v. McGowan, 
100-Pa. 144, 45 AmR 365, ‘Charge 
the duty of the protection of children 
upon every member of the community 
except their parents.’ In Delaware, 


: 68 AmSR 727, 
831, it was said by Gumere, Jat 
viciousness of the reasoning which 
fixes the liability on the landowner, 
because the child is attracted lies 
in the assumption that what oper- 
ates as a temptation to a person of 
immature mind is in effect, an invi- 
tation. Such an assumption is un- 
warranted.’ ”’ Thompson v. Balti- 
more, etc., R. Co., supra. 
[a] “The disagreement of the 
cases as to the underlying principles 
of the rule and this illogical attempt 
to limit its application afford con- 
firmatory evidence that it is not 
predicated upon a solid foundation. 
In our opinion it is not in harmony 
with well established principles.’ 
Bottum v. Hawks, 84 Vt. 370, 386, 


79 A 858, 35 LRANS 440, AnnCas 
1918A 1025. 
[b] “The doctrine is a sweeping 


innovation on the settled common- 
law rule that a landowner is not lia- 
ble for the condition of his premises 
to one who enters them without per- 
mission. We are of opinion that it 
is not sound in principle and that it 
cannot be sustained.’’ Thompson v. 
Baltimore, ete., R. Co., 218 Pa. 444, 
451, 67 A 768, 120 AmSR 897, 19 
LRANS 1162, 11 AnnCas 894, 

31. Nelson v. Burnham, etc., Co., 
114 Me. 218, 95 A 1029; Guinn v. 
Delaware, etc., Tel. Co., 72 N. J. L. 
276, 278, 62 A 412, 111 AmSR 668, 
38 LRANS 988; Uthermohlen y, Bogg’s 
Run Co., 50 W. Va. 457, 40 SE 410, 
88 AmSR 884, 55 LRA 911. 

“A Jandowner may in fact reason- 
ably anticipate an invasion of his 
property, but in law he is entitled 
to assume that he will not be inter- 
fered with. His right to protect his 
possession and to use his property 
is paramount. It is these considera- 
tions which led this court to deny 
the liability of the defendant in the 
turn-table cases.” Guinn v. Dela- 
ware, etc., Tel. Co., supra. 
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dren than is imposed on their parents,®? and if car- 
ried to its logical conclusion would amount to prac- 
tical insurance of children®? and make the owner- 
ship of property unduly unsafe, if not intolerable,** 
or at least amount to a wide and dangerous exten- 
sion of the liability attendant upon the ownership 


of property.*° 


The federal courts sitting in states which have 
rejected the doctrine decline to follow the deci- 
sions of the state courts, and apply the doctrine 
on the ground that it is firmly established by deci- 
sions of the supreme court of the United States.*° 

[§ 190] 20. Act of Owner When Outside of His 
A trespasser who is injured by the sim- 


Premises. 

[a]. “The doctrine of the ‘Turn- 
tabie Oases’ shifts the duty of 
watchfulness and care from _ the 


shoulders of parents, where the Cre- 
ator has placed it, to the shoulders 
of the landowners using his prop- 
erty to make a living, and thus ma- 
terially detracts from the full owner- 
ship of property, sacred under our 
constitution. It is an infringement 
upon the right of property.” Uther- 
mohlen v. Bogg’s Run Co., 50 W. Va, 
457, 466, 40 SE 410, 88 AmSR 884, 55 
LRA 911. 

[b] “This rule is certainly an in- 
novation upon the rules of the com- 
mon law. It has never been thought 
until recent years that an owner, un- 
der any conditions, was bound to pro- 
tect trespassers, and no distinction 
was made between adults and chil- 
dren. The rule changes what may be 
regarded perhaps as a sentimental 
duty into a legal duty. It infringes 
upon the salutary and necessary rule 
that an owner may do what he will 
with his own so far as he does not 
interfere with the legal rights, of 
others. It is an unjustifiable re- 
straint upon the right of an owner 
to conduct his business as he sees 
fit. It is a burden upon his business, 
and a burden created in favor of one 
who is at the same time trespassing 
upon his rights. What logical 
reason is there for saying that one, 
young or old, who is wrongfully upon 
premises, can hold the owner to the 
expenditure of any money, or to sub- 
mission to any degree of inconven- 
jience, for his protection? We can 
think of none. We think there is no 
reason except the sentimental one, 
and that is not the basis of a legal 
obligation.” Nelson v. Burnham, etc., 
Co., 114 Me. 213, 218, 95 A 1029. 


[ce] 


in the way of adopting the rule that 
the mere attractiveness of private 
property gives to the person at- 
tracted rights against the owner. 
One difficulty is that the rule, pro 
‘tanto, ignores the distinction between 
meum and teum. And on what prin- 
ciple is it to be limited to cases of 
trespass? Why does it not apply 
equally to the conversion of personal 
property, or even to larceny? If 
those who temporarily and for limited 
purposes convert the private prop- 
erty of their neighbors to their own 
use are to be not only excused but 
justified, where by reason of their 
tender years they were tempted to 
the trespass, and at the same time 
are to have rights of action against 
the true owners for the failure to 
exercise care about rendering the 
property suitable for their use, why 
may not those who under similar 
temptation convert the property of 
others wholly to their own use be 
likewise justified, and instead of a 
right of action gain a complete title 
to the property by simply appro- 
priating it.” Friedman v. Snare, etc., 
Co., 71 N. J. L. 605, 612,.61 A 401, 108 
oy 764, 70 LRA 147, 2 Annas 

32. Hannan vy. Ehrlich, 102 Oh. St. 
For later cases, 
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premises.*? 


as .% 


[8§ 19-191 


ple negligence of the owner of the land is in no 
better position to recover for his injury than he 
otherwise would be merely because of the fact that 
at the time of the negligent act causing the injury 
the owner of the land was not upon his own 


[§ 191] 21. Who May Rely on Status of Injured 


176, 181 NE 504, 

83. Hannan v. Ehrlich, supra; Bot- 
tum v. Hawks, 84 Vt. 370, 386, 79 A 
oper 35 LRANS 440, AnnCasi913A 

“Once it is adopted there is no logi- 
cal stopping place this side of prac- 
tical insurance of children; for no 
one can say what will not prove an 
attraction to the restless and inven- 
tive mind of an active child, or where 
a Sympathetic jury will say the duty 
ends. As we have seen, the tendency 
of the cases is to limit the applica- 
tion of the doctrine.” Bottum v. 
Hawks, supra. 


34. Bottum v. Hawks, supra, 
35. Thompson v. Baltimore, etc., 
R. Co., 218 Pa. 444, 67. A 768, 120 


AmSR 897, 19 LRANS 1162, 11 Ann 
Cas Bohs Conrad v. Baltimore, etc., R. 
6 


os, W.. Va, 176,61; SE 44, 16 
LRANS 1129. 
36. New York, ete. R. Co. Vv. 


Fruchter, 271 Fed. 419 [rev on other 
grounds 260 U.S. 141, 43 SCt 88, 67 
L. ed. 173]; National Metal Edge 
Box Co. v. Agostini, 258 Fed. 109, 169 
CCA 195; Snare, etc., Co. v. Friedman, 
169 Fed. 1, 94.CCA 369, 40 LRANS 
367 [certiorari. den 214 U. S. 518 
mem, 29 SCt 700 mem, 53 L, ed. 1065 
mem]. 

37. Alabama Fuel, etc. Co. v. 
Bush, 204 Ala. 658, 660, 86 S 541. 

“A question presented upon the 
first count is whether a trespasser 
may recover for an injury received 
or Sustained at a place upon the 
property of the defendant, the prox- 
imate result of the simple negligence 
of the defendant committed or per- 
mitted on the public highway adjoin- 
ing plaintiff's property. It being ad- 
mitted that a property owner owes 


| no duty to a trespasser (except the 
“There are fundamental, and) ( 4 


. .. insuperable, difficulties standing | 


duty not to willfully or wantonly in- 
jure him, nor by subsequent negli- 
gence injure him; not to set traps or 
pitfalls to injure him, or to construct 


and leave unguarded attractive nui-! 
sances to the hurt of children), does! 


the place where the defendant is when 
guilty of the simple negligence proxi- 
mately causing the injury, or the 
fact that the defendant owes a duty 
to other people who may be on the 
street where he is at the time of 
said act of negligence, add anything 


to the duty owing to the trespasser. 


on defendant‘s property when re- 
ceiving his injury? As to such de- 
fendant, the plaintiff is none the less 
a trespasser because the defendant 
is not at home, or is in the street, 
or if defendant is a trespasser upon 
the premises of a third person at the 
time of his act of simple negligence 
resulting in the injury of which com- 
plaint is made. ..,. The reason on 
which the measure of duty rests may 
be illustrated as follows: If, being 
a trespasser upon my neighbor’s yard, 
I throw a log into his fence knock- 
ing it into my yard, I have wronged 
my neighbor by_an injury to his 
property, Have I wronged the tres- 
passer in my yard upon whom the 
fence fell and injured? If I ‘knew 
the trespasser was in my yard, or 
knew of facts amounting to notice 


Person as Trespasser. 
liability for injury to another on the ground that 
the latter was a trespasser it is necessary that the 
injured’ person ‘should have been a trespasser as 
against the person sought to be charged with lia- 
bility,®® and the fact that the injured person was 
a trespasser is not material where his trespass in- 


In order that one may ayoid 


of his presence, and that he would 
probably be injured by the throwing 
of the log and by the falling of the 
fence, there would be liability. ... 
If I did not know of his presence, or 
of facts amounting to notice of his 
presence, I owed him no duty as a 
trespasser. The fact that I owed my 
neighbor a duty in relation to his 
property so injured could not be 
transferred to the trespasser on my 
lands who is injured by me without 
fault and unawares, by the fall of 
the fence.” Alabama Fuel, ete., Co. 
v. Bush, supra. 


38. Ala.—Birmingham R., ete., Co. 
v. Cockrum, 179 Ala. 372, 60 S 304. 
Ark.—St. Louis, ete. R. Co. v. 


Jackson, 96 Ark, 469, 132 SW 206, 31 
LRANS 980. 

Ill.—Stedwell v. Chicago, 297 Ill. 
486, 180 NE 729, 17 ALR 829; Com- 
monwealth Llectric Co. y. Melville, 
210 Ill, 70, 70 NE 1052. 

Mo.—Godfrey v. Kansas City 
Light, etc., Co., 299 Mo. .472, 253 SW 
233; Godfrey v, Kansas City Light, 
ete., Co., 2138 Mo. A, 139, 247 Sw 451 
[certiorari quashed 262 SW 357]. 

N. J.—Guinn v. Delaware, etc., Tel. 
CO. HA IN tlie da 126s OR eA. Taos elidel: 
AmSR 668, 3 LRANS 988. 

N. Y.—Grimshaw vy. Lake Shore, 
etc., R. Co., 140 App. Div. 687, 129 
NYS 626; Nenstiehl v. Friedman, 90 
Mise. 368, 158 NYS 120. - , z 

Oh.—Rock Run Coal Co. v. Char- 
tiers, Oik,Co.; 29 Oz iC;-Amb8: 

Or.—Burroughs v. Pacific Tel., etc., 
Co., 109 Or. 404, 220 P 152. 

Pa.—McDermott v. Consolidated Ice 
Co., 44 Pa. Super. 445, 

S. C.—Walker v. Southern Bell Tel., 
etc., Co., -92 S.. C., 188, 75 SH 1024. 

Tex.—Little v. James McCord Co., 
(Civ. A.) 151 SW 835, 

W. Va.—Cox v. U..S, Coal, etc.,.\Co., 
hat Va. 295, 92 SE 559, LRA1918B 

[a] Milustration.—The defendant 
telephone company maintained a guy 
wire in’ such a position that it was 
likely to and did become crossed with 
an electric light wire and charged 
with a deadly current of electricity. 
The guy wire broke and decedent 
came in contact with. it and was 
killed. At the time of the injury 
decedent was in an open field, which 
the public was accustomed to cross 
without objection by the landowner, 
and it did not appear whether de- 
cedent was there of right or as a 
trespasser. It was held that even if 
decedent was a trespasser as be- 
tween himself and the landowner, 
defendant telephone company was 
liable because it was under the duty 
of exercising care to prevent injur- 
ing him, Guinn v. Delaware, etc., 
Tels) Co. ie, Neg Japglic erga Gers Govad 
412, 111 AmSR 668, 3 LRANS 988 
(“in the present case the guy wire 
was Stretched over an open field, 
across which people were accus- 
tomed to travel without objection by 
the landowner, The adjoining field 
was used as a ball ground. It was 
probable that if the guy wire broke 
Some one crossing the field would 
come in contact with it. That who- 
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§§ 191-193] 


volved no interference with the rights of the person | 


sought to be charged.?® It has been stated broadly 
that in order to relieve one from liability on the 
ground that the injured person is a trespasser the 
premises must belong to the person whose negli- 
gence is complained of,*° or such person must have 
the right of control of the premises.*! Another 
similar statement of the rule is that the defense 
of nonliability for injury to a trespasser is per- 
sonal to the owner of the premises trespassed 
upon,*? and does not inure to the benefit of stran- 
gers to the title,** owners of adjoining property,** 
or other trespassers.*® But ownership of the prop- 
erty trespassed upon is not an absolute test, for 
the rule of nonliability may be successfully invoked 
by one who, although not the owner of the property 
on which the’ injury occurred, had rights therein 
superior to those of the trespasser who was in- 
jured,*® and is therefore available to one who is 
in possession of premises by virtue of an easement 
therein.*7 There is also authority for application 
of the rule of nonliability for injuries to tres- 
passers in a case where the trespass involved no 


ever did so was a trespasser or a 


bare licensee aS against the land-| the premises. 


NEGLIGENCE 


duty than is owed by the owner of | Injuries 
Louisville Trust Co. v. 
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apparent infringement of any rights of the person 
sought to be charged.#® 

[§ 192] 22. Injuries to Property of Trespassers. 
It has been held that one who has negligently caused 
injury to the property of another cannot escape lia- 
bility by showing that placing the property where 
it was at the time of the injury constituted a tres- 
pass against the person sought to be charged with 
lability ;4*° but if has also been held that one upon 
whose property a trespasser has placed. his own 
property is not liable for injury to, or destruction 
of, the trespasser’s property unless such injury or 
destruction was willful, wanton, or maligious.®° 

[§ 193] 23. Injuries to Trespassing Animals.>1 
With respect to trespassing animals the rule is the 
same as with respect to human trespassers.°2 <A 
property owner is under no duty to keep his prop- 
erty safe for trespassing animals,®? and owes no 
other duty with respect to such animals except to 
refrain from willfully or wantonly injuring them.*4 
He is under no obligation to fence his property to 
keep out trespassing animals®* or to keep a lookout 
for such animals,®°® and is ordinarily not liable for 


to® trespassing animals 


owner cannot avail the defendant’). 

39. Guinn v. Delaware, etc., Tel. 
Co., supra; Burroughs v. Pacific Tel., 
ete., Co., 109 Or. 404, 220 P 152; 
Walker v. Southern Bell Tel., etc., 
Co., 92 S. C. 188, 194, 75 SE 1024. _ 

“Only he whose possession is 1n- 
vaded has the right to protection. 
Walker v. Southern Bell Tel., etc., Co., 
supra. | : 

“The general rule is that a person 
is liable for those results of his 
negligence which are reasonably to 
be anticipated; the exemption of the 
Jandowner from liability as to tres- 
passers and licensees is necessary to 
secure him the beneficial use of his 
land, but no reason exists for extend- 
ing this exemption to the case where 
the rights of the defendant have not 
been paboraeie ye Guinn y. Dela- 

re, ete., Tel. Co., supra. 

20. Cameron vy. Candegriff, 53 Ark. 
381, 18 SW 1092; Rock Run Coal Co. 
v. Chartiers Oil Co., 29 O. C._A. 58, 
60 [quot Cyc]; Cruz v. Soto Mayor, 
32 Porto Rico 175, 178 [quot Cyc]; 
Cox v. U. S. Coal, ete.,; Co., 80 W. Va. 
295, 92 SE 559, 561, LRA1918B 1118 


Pipe Line Co. v. Dal- 
(Tex, Civ. A.) 248 SW_619; Pal- 
mer v. Oregon Short Line R. Co., 34 


45. Davoust v. 149 Cal. 
69, 74, 84 P 760, 5 LURANS 536, 9 
AnnCas &47; Fitzpatrick v. Penfield, 
267 Pa. 564, 109 A 653 [foll Gallagher 
vy. Penfield, 267 Pa. 579, 109 A 659; 


Dawson v. Penfield, 267 Pa. 579, 109 
A 658]. ; 
“The respondent, itself a’ mere 


trespasser, is in no position to raise 
the question as to what duty the 
owner of land owes to a trespasser.” 
Pavoust v. Alameda, supra. 

4G. Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Dudley v. 
Northampton St. R. Co., 202 Mass. 
443, 89 NE 25, 28 LRANS 561; Mc- 
Laughlin vy. Bardsen, 50 Mont. 177, 
145 P 954. ? 
- [a] An invitee on premises owes 
to a trespasser thereon no greater 


4 


Horn, 209 Ky. 827, 273 SW 549. 

{[b] Trespass on elevator as be- 
tween tenants of building.—Where, 
by an arrangement between the vari- 
ous tenants of a building, no one of 
them had any right to use a certain 
elevator while it was being used by 
any other tenant, and plaintiff, a 
servant of one of the. tenants, went 
upon the elevator contrary to the 
agreement, he was, as to the tenant 
using the elevator, a trespasser or at 
most a licensee, and the tenant using 
the elevator was not liable for in- 
juries to plaintiff, owing to the neg- 
ligence of his servant in operating 
the elevator, unless such servant 
acted willfully or with such reckless 
wantonness as to amount to willful 
wrong. McManus v. Thing, 194 Mass. 
362, 80 NE 487. 

[ec] Trespass on highway.—(1) 
One who is operating an unlicensed 


motor vehicle on the highway in vio-: 


lation of law is a trespasser on the 
highway and cannot recover for in- 
juries through collision with a ve- 
hicle lawfully using the highway, in 
the absence of wantonness or gross 
negligence on the part of the person 
in charge of the latter vehicle. Dud- 
ley v. Northampton St. R. Co., 202 
Mass. 443, 89 NE 25, 23 LRANS 561. 
(2) The doctrine that one operating 
an unlicensed motor vehicle is a 
trespasser on the highway is peculiar 
to Massachusetts. See Motor Ve- 
hicles §§ 189, 190. 

47. McLaughlin v. Bardsen, 50 
Mont. 177, 145 P 954. 

48. Prondecka v. Turners Falls 
Power, etc., Co., 241 Mass. 100, 134 
NE 352. 

[a] Trespass on island below dam. 
—Defendant owed no duty to li- 
censees or trespassers on an island 
in a river below defendant’s dam, ex- 
cept to abstain from any willful, 
wanton, or reckless conduct likely to 
injure them, and in the absence of 
such conduct was not liable for their 
death from water which it negli- 
gently permitted to escape from its 


dam. Prondecka v. Turners Falls 
Power, etc., Co., 241 Mass, 100, 134 
NE 352. 


Injury to trespasser from electric 
wires see Electricity § 40. 

49. Brown v. Lynn, 31 Pa. 610, 
513, 72 AmD 768 (“one trespass, 
even if it amounted to this, would 
not justify another’’). 

50. Kesterson v. California-Ore- 
gon, Power Co.,) 124 Or, '22)' 228 p 
1092, 221 P 826. 

51. Cross references: 

Animals trespassing on railroad see 

Railroads [33 Cyc 11638]. 


through acts of owner or person in 
charge of property see Animals §§ 


484-488. 
52. McNeer v. Boone, 52 Ill. A. 
181; Christy v. Hughes, 24 Mo. A. 


275; Munger v. Tonawanda R. Co., 4 
N. Y. 349, 58 AmD 384; Maldry v. 
Fenton, 7 Sask. L. 203, 20 DomLR 
677, 6 West Wkly 1441. 

General rule as to trespassers see 
supra § 132. 

53. Ark.—St. Louis, ete., R. Co. v. 
Newman, 94 Ark. 458, 127 SW 735, 
140 AmSR 134, 28 LRANS 83. 


Ill.—MeGill v. Compton, 66 Ill. 
327; Headen v. Rust, 39 Ill. 186 
(dictum). 


Kan.—Maltby v. Deihl, 5 Kan. 430; 
Caulkins v. Mathews, 5 Kan. 191, 

Mass.—Fales v. Cole, 153 Mass. 322, 
26 NE 872. 

Mo.—Turner vy. Thomas, 71 Mo. 
596; Hughes v. Hannibal, ete., R. Co., 
66 Mo. 325. 

N. C.—Morrison v. Cornelius, 63 N. 
C. 346. 

Pa.—Knight v. Abert, 6 Pa, 472, 
47 AmD 478. 

Tenn.—Tennessee Chemical Co. v. 
Henry, 114 Tenn. 152, 85 SE 401, 108 
AmSR 892. 

Tex.—Missouri, ete, R. Go. v. 
Meyer, (Civ. A.) 161 SW 12, 13 [eit 
Cyc]. 

Wyo.—Garretson v. Avery, 26 Wyo. 
53, 176 P 433; Gillespie v. Wheat-_ 
land Industrial Co., 22 Wyo. 331, 140 
ere 52 LRANS 1383, AnnCas1917A 

“An owner of land may on his own 
premises dig a well, or pit, or ditch, 
or do any other lawful act in the 
enjoyment of his property, and he 
is not liable for consequential in- 
juries to his neighbor’s cattle, al- 
though these causes of danger are 
unenclosed and unprotected.” Mor- 
rison y. Cornelius, 63 N. C. 346, 349. 

54. Beinhorn y, Griswold, 27 Mont. 
79, 69 P 557, 94 AmSR 818, 59 LRA 
771; Munger v. Tonawanda R. ox 
4 N. Y. 349, 53 AmD 384 [aff 5 Den. 
255, 49 AmD 239]; Leseman vy. South 
Caroling. RY :Co,,. 88-"S. Ce tie ais. 

55. St. Louis, etce., R. Co. v. New- 
man, 94 Ark. 458, 127 SW 735, 140 
AmSR 134, 28 LRANS 83; Missouri, 
etc., R. Co. v. Meyer, (Tex. Civ. A.) 
161 SW 12, 18 [cit Cyc]; Garretson 
v. Avery, 26 Wyo. 58, 176 P 433. 

[a] At common law, there is no 
duty to fence land to keep out. ani- 
mals, although such duty may be 
imposed by contract or statute or 
may arise by prescription. Garret- 
son v. Avery, 26 Wyo. 53, 176 P 433. 

56. Canadian Pac. R. Co. v, Eggle- 
ston, 36 Can. S. C. 641, 3 AnnCas 
590 [rev 6 Terr, L. 168], 
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injury to, or death of, such an animal as a result 
of falling into an excavation,®” pit,°® well,®® ditch,®° 
cesspool,®! or morass,®? eating or drinking poison- 
ous or deleterious substances on the premises,** the 
collapse of the floor of a building,®* or the falling 
of a tree which was in such condition that it might 


fall at any time.* 


Willful or wanton injury. The owner or person 
in charge of land may be held liable for injuries 
willfully, wantonly, maliciously, or intentionally in- 
flicted upon animals trespassing thereon,°* or which 
were the result of negligence so gross as to warrant 


NEGLIGENCE 


land.®8 


[§§ 193-194 


Enticement on land. The owner of land owes to 
the owner of cattle which are at large the duty not 
to attract or draw such cattle into danger on the 


Violation of a statute®® requiring the fencing of 
land” or the safeguarding of wells or other exca- 


vations’! may result in liability for injury to, or 


In General. 


an inference of willfulness or wantonness.®* 


57. Haughey v. Hart, 62 Iowa 96, 
17 NW 189, 49 AmR 138; Turner v. 
Thomas, 71 Mo. 596; Hughes v. Han- 
nibal, etc., RATCOor, 66 Mo. 8263 Knight 
v. Abert, "6 Pa. 472, 47 AmD 478; 
Gillespie v. Wheatland Industrial Co., 
22 Wyo. 331, 140 P 832, 52 LRANS 
138, AnnCas1917A 287. 

[a] Location of excavation.—‘“We 
think that, if the owner of unim- 
proved and unbroken land should 
make an excavation thereon at a 
place remote from where his stock 
is accustomed to roam, and leave the 
excavation uncovered, he should not 
be held liable for infuries to ani- 
mals falling into it. But it is 
averred in the petition that the ex- 
ecavation was immediately adjacent 
to a highway, and in a place which 
the defendant knew was frequented 
by stock running at large. In such 
ease we think the omission to cover 
or protect the excavation was negli- 
gence. The question of negligence, 
or freedom from negligence, should 
be determined by the other question, 
whether or not a person exercising 
reasonable care and prudence would 
apprehend that there was a proba- 
bility of injury to persons or animals 
by reason of the excavation.” 
Haughey v. Hart, 62 Iowa 96, 99, 17 
NW 189, 49 AmR 1388. 


58. Morrison v. Cornelius, 63 N. 
Cc. 346. 
59. Ga.—Garner v. Hast Point, 7 


Ga. A. 630, 67 SE 847. 

Tll.—Illinois Cent. R. Co. v. Carra- 
her, 47 Ill. 333, 

Kan.—Caulkins v. Mathews, 5 Kan. 
ae 

C.—Morrison v. Cornelius, 63 
N. No. 

Pa.—Knight Vv. sAbert, 6.).Pa.. 472, 
47 AmD 478; MacCauley v. Wood- 
Harmon Co., 24 Pa, Dist. 123. 

Tex.—McCutchen v. Gorsline, 39 
Tex, Civ. A. 146, 86 SW 1044. 

Wyo.—Gillespie v. Wheatland In- 
dustrial Co., 22 Wyo. 331, 140 P 8382, 
52 LRANS 133, AnnCas1917A 287. 

[a] Permitting a well to remain 
unguarded where animals are not ex- 
pected to be at large is not gross 
negligence. McCutchen v. Gorsline, 
39 Tex. Civ. 146, 86 SW 1044. 

[b] Well dug without landowner’s 
knowledge.—Where a well is dug 
without the landowner’s knowledge 
or consent, he is not liable for an 
animal which falls therein and is 
killed. Illinois Cent. R. Co. v. Carra- 
her, 47 Tll. 333. 

60. Morrison v. Cornelius, 63 N. C. 
346. 

61. Wilt v. Coughlin, 176 Mo, A. 
275, 161 SW 888. : 

62. Crandall v. Eldridge, 46 Hun 
411, 12 NYSt 399. 

63. Iowa.—Herold v. Meyers, 20 
Iowa 378. 

N. ¥.— Bush v. Brainard, 1 Cow. 
78, 18 AmD 513. 

N, C.—Morrison v, Cornelius, 63 
N. C. 346. 

Oh.—Hess’'v. Lupton,.7 Oh: Pt. I 
216; Ferguson v. Miami Powder Co., 


Bae te Gir.” Ct. A46, 7 '6> Oh Cir. Dec. 
S. C.—Cobb y. Cater, 59 S. C. 462, 
38 SE 114. 


Tenn.—Tennessee Chemical Co, v. 


Henry, 114 Tenn. 152, 85 SW 401, 108 
AmSR 892. 

Wyo.—Garretson v. Avery, 26 Wyo. 
53, 176 P 438. 

Eng. —Erskine v. Adeane, L. R. 8 
Ch. 756; Ponting v. Noakes, [1894] 
DQM Be 281; Stansfield v. "Bolling, 
22 L. T, Rep. "N. S. 709. 

[a] Poisonous tree extending over 
boundary.—Where defendants planted 
a yew tree near their boundary line, 
and such tree grew until it extended 
over plaintiff's land, defendants were 
liable for the death of plaintiff's 
horse from eating the branches of 
the tree. Crowhurst v. Amersham 
Burial Bd., 4 Exch. D. 5. 

64. Christy v. Hughes, 24 Mo. A. 
275 (it not appearing that the owner 
had any notice that the animals were 
in the habit of sleeping under the 
building). 

65. urham v. Musselman, 2 
Blackf. Mand) 96, 18 AmD 133. 

66. Morrison v, Cornelius, 63 N. 
C. 346; Townsend v. Wathen, 9 Hast 
277, 103 Reprint 579. 

[al Baited traps for dogs.— 
Townsend v. Wathen, 9 East 277, 103 
Reprint 579. 

67. Young v. Harvey, 16 Ind. 314; 
Haughey v. Hart, 62 Iowa 96, 17 
NW 189, 49 AmR 138. 

68. Auxford Brown Ore Co. v. 
Hudson, 16 Ala. A. 245, 77 S 248; 
St. Louis, ete., R. Co. v. Newman, 94 
Ark. 458, 127 Sw 735, 140 AmSR 134, 
28 LRANS 83. 

[a] Pit—A landowner who dug a 
pit on his premises near the public 
highway and left it uninclosed, with 
corn and cotton seed scattered about 
it, was liable for the value of a 
cow which fell into the pit and was 
killed as the condition so created 
“was not only a stock trap, but was 
actually baited for the game.” Jones 
ra 46 Ark. 207, 209, 55 AmR 


[b] Slush pond.—Where defend- 
ant’s 
mud, and washings from an iron ore 
washer, was located in a community 
where it was lawful to allow stock 
to run upon the commons, it was de- 
fendant’s duty to take notice of the 
natural propensity of domestic ani- 
mals to seek pasturage where it was 
inviting, and if defendant had al- 
lowed the surface of the pond to be- 
come incrusted and covered with 
vegetation that was inviting to do- 
mestic animals, and the crust was 
not of sufficient thickness to sus- 
tain the weight of any ordinary ani- 
mal that might wander thereon, and 
it was probable that an animal graz- 
ing thereon would break through the 
crust into the quagmire and be in- 
jured or destroyed, it was defend- 
ant’s duty to guard against such in- 
jury, and it was liable for damages 
proximately resulting from the 
breach of such duty. Auxford Brown 
taaere) v. Hudson, 16 Ala. A. 245, 77 

[c] The degree of probability of 
danger to stock, taken in connection 
with the usefulness of the thing in 
question to the business of the per- 
son sought to be charged, are govy- 
erning considerations in determining 
liability; but necessity for the use 


slush pond, filled with slush, | 


death of, an animal which strays on the land. 

[§ 194] B. Licensees—l. Who are Licensees—a. 
A person is a licensee where his entry 
or use of the premises is permitted by the owner or 
person in control thereof,’? or by operation of 


of such thing in the business of the 
owner will not justify him in disre- 
garding danger to stock. Auxford 
Brown Ore Co. vy. Hudson, 16 Ala. 
A, 245, 77 S 243. 

69. Violation of statute or ordi- 
nance as negligence generally see 
supra §§ 99-123. 

70. Graham  v. Delaware, etc., 
Canal Co., 46 Hun 386, 12 NYSt 390. 

71. Pitman v. Brown, 19 Sask. L. 
362, [1925] 3 DomLR 61, (1925] 2 
WestWkly 36; Baldry v. Fenton, 7 
Sask. L. 203, 20 DomLR 677, 6 West 
Wkly 1441. 


72. Cal.—Herzog v. Hemphill, 7 
Cal. A. 116, 93 P 899. 
D, C—Brannan vy. Wimsatt, 54 


App. 374, 298 Fed. 833, 36 ALR 14 
[certiorari den 265 U. S. 591 mem, 44 
SCt 639 mem, 68 L. ed. 1195 mem]. 

Ga.—Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 


697; Crossgrove v. Atlantic Coast 
Line R. Co., 30 Ga. A. 462, 118 SEH 
694; Jones v. Asa G. Candler, Inc., 


Be oy A. 717, 97 SE 112, 113 <.quot 
ye 
oo: .—De Wolfe v. Pierce, 196 Ill. A. 
*Ind.—Thistlewaite v. Heck, 75 Ind. 
A. 359, 128 NE 611; Cleveland, etce., 
R. Co. v. Means, 59 Ind. A. 383, 104 
NE 785, 108 NE 375. 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99; 27 ALR 579s \Croft: vetChicago, 


wee. R. Co., 182 Iowa 687, 108 NW 
ns 
Ky.—L. E. Meyers’ Co. v. Logue, 


212 Tey. 802, 280 SW 107. 

Mass.—Myers v. Boston, ete, R. 
Co., 209 Mass. 55, 95 NE 76; Mahoney 
v. Ww. (Ay Murtfeldt Co., _ 198 Mass. 
471, 84 NE 798. 

Mich.—Hargreaves v. Deacon, 25 
Mich. 1. 

Miss.—Allen y. Yazoo, ete., R. Co., 
111 Miss. 267, 71 S 386, 

Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576; Berry v. Missouri Pac. 

a eCO;, 124 Mo. 223,25 SW 229; 
Straub v. Soderer, 53 Mo. 38. 

Nebr.—Kruntorad v. Chicago, etc., 
R. Co; 1140 Nebrar 768) 119d NW 2611 
Shults’ v. Chicago, etc., R...'Go.;, 91 
Nebr. 587, 136 NW 834; Shults v. 
Chicago, ete. R. Co., 83 Nebr. 272, 
27733119 NW. 463 [cit Cyc]; Chesley 
Vv. Rocheford, 4 Nebr. (Unoff.) 768, 
96 NW 241. 

N. H.—Brown v. Boston, ete, R. 
Co., ie N. H. 568, 64 A 194, 

N. Y.—Vaug han v. Transit Dev. 
Co., 222, N.Y. 79, 118)NH) 1219 daies- 


kell vy. Auburn Light, etc., Co., 209 
N. Y. 86, 102 NE 540, LRA1915B 
1127; Walsh v. Fitchburg Rites 145 


N. Y. 301, 39 NE 1068, 45 AmSR 615, 
27 LRA 724. 

Oh.—Kelley v. Columbus, 41 Oh. St, 
ahr aan ae Schaaf, Sat. Cy 


Okl.—Vanderslice v. Davis, 119 Okl. 
87, 248 P 585; Texas, etc., R. Covi: 
McCarroll, 80 Okl, 282, 195 PALS 9} 

Or.—Lange v. St. Johns Lumber 
Co., 115 | Or.337, (3438, 344,°237 P 696 
[quot Cyc]. 

Pa.—Cosgrove v. Hay, 54 Pa. Super. 
eae Woods v. Thompson, 15 Pa. Dist. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and node, number, 


i § 194] 


law,’* so that he is not a trespasser,’* but is with- | 
out any express or implied invitation.” 
fore occupies a position somewhere between that of 
a trespasser and that of an invitee.’® 
A license is distinguished from an invitation in 


Tex.—Hicks y. Gulf, etc., R. Co., 
(Civ. A.) 212 SW 840; Craig v. Ft. 
Worth, etc., R. Co., (Civ. A.) 185 SW 
944; Foster. Lumber Co. v. Rodgers, 
(Civ. A.) 184 SW 761. 

Va.—wNorfolk, etc., R. Co. v. Denny, 
106 Va. 383, 56 SE 321. 

W. Va.—Smith v. Sunday Creek 
Co., 74 W. Va. 606, 82 SE 608. 

Alta.—Smiles v. Edmonton School 
Dist., 14 Alta. L. 351, 363, 43 DomLR 
171, *[1918] 3 West Wkly 673 [quot 
Cyc]. 

Man.—Robinson v. Dodge, 28 Man. 
533, 39 DomLR 679, [1918] 1 West 
Wkly 812. 

{a] ‘Permission is the only ele- 
ment making up the relationship of 
a licensee, and without it the person 
would become a trespasser.’ Kins- 
man _v. Barton, 141 Wash. 311, 315, 
Zol 2 d>63. 

[b] One who has secured the 
owner’s consent to inspect vacant 
premises, with a view to renting 
them if satisfactory, and who is in- 
jured during such inspection, is not a 
trespasser but is at least a licensee. 
Leonard y. Enterprise Realty Co., 
187 Ky. 578, 219 SW 1066, 10 ALR 
238. View that such person is an 
invitee see infra § 229. 

[ec] A license implies permission 
or authority and is more than mere 
sufferance, but it does not imply an 
invitation. Missouri, ete., R. Co. v. 
Kinslow, (Tex. Civ. A.) 172 SW 1124, 

73. Rose v. Becklenberg, 209 Ill. 
ve 144; Eckels v. Maher, 1387 Ill. A. 


oor" license to enter upon the land 
and premises of another is not al- 
ways based on the pe.mission of the 
owner,—it is sometimes given by the 
law. In Cooley on Torts, 313, it is 
said: ‘A third class of licenses com- 
prehends those cases in which the 
law gives permission to enter a man’s 
premises. This permission has no 
necessary connection with the own- 
er’s interest, and is always given on 
public grounds. An instance is, 
where a fire breaks out in a city. 
Here the public authorities, and even 
private individuals, may enter upon 
adjacent premises, as they may find 
it necessary or convenient, in their 
efforts to extinguish it or to arrest 
the spread of the flames.’ In Proc- 
tor v. Adams, 113 Mass. 376, Gray, 
Cc. J., said: ‘In such a case, though 
they had no permission from the 
plaintiff or any other person, they 
had an implied license by law to en- 
ter on the beach to save the property. 
It is a very ancient rule of the com- 
mon law, that an entry upon land to 
save goods which are in jeopardy of 
being lost or destroyed by water, 
fire or any like danger, is not a tres- 
pass.’’’ Gibson v. Leonard, 143 Ill. 
182,189, 32 NE 182, 36 AmSR 376, 
17 LRA 588 [aff 37 Ill. A. 344]. 

Firemen as licensees see infra § 
200. 

Policemen as licensees see infra § 
199, 

74, Ga.—Petree v. Davison-Paxon- 
Stokes Co., 30 Ga, A. 490, 118 SE 697; 
Crossgrove v Atlantic Coast Line R. 
Co., 30 Ga. A. 462, 118 SE 694; Jones 
v. Asa G. Candler, Inec., 22 Ga. "A, eles 
97 SE 112. 

Tll.—Northwestern Hl. R. Co. v. 
O'Malley, 107 Ill. A. 599. 

Ky.—Moran vy. Chesapeake, etc., R. 
CO, “i76 Ky. 409, 195 SW 809; Chesa- 
peake, etc., R. Co. v. Hunter, "170 Ky. 
4, 185 SW 140; Chesapeake, etc., R. 
Co. v. Stephen, 168 Ky. 775, 182 "SW 
938 

Me.—Patten v. Bartlett, 111 Me. 
409, 412, 89 A 3875, 49 LRANS 1120 
[auot evel: 

N. Y.—Victory v. Baker, 67 N. Y. 
366. |. 
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that the licensee is on the premises by sufferance 
only,” and not by virtue of any business or con- 
tractual relation with,’® or any enticement, allure- 


ment, or inducement to enter held out to him by,‘® 


Oh.—Kelley v. Columbus, 41 Oh. St. 
aoe Coleman v. Renesch, 18 Oh, A. 


Okl.—Texas, etc., R. Co. v. McCar- 
roll, 80 Okl. 282, 195 P 139; St. Louis, 
etc., R., Co. v. Cole,,49 Okl. 1, 149 P 
872, LRA1915F 856. 

Or.—Lange v. St. Johns Lumber 
Cos Tbr Ort Ssiirsd3, no44sn ze. Pi -696 
[quot Cyc]. 

Pa.—Cosgrove v. Hay, 
per 17.5: 

W. Va.—Smith v. Sue ey Creek Co., 
74 W. Va. 606, 82 SE 60 

Eng.—Giles v. Donaone County, 68 
AMIE TS 

Alta.—Smiles v. Edmonton School 
Dist., 14 Alta. L. 351, 363, 48 DomLR 
ay [1918] 3 WestWkly 673 [quot 


]. 

Man.—Robinson v. Dodge, 28 Man. 
533, 39 DomLR 679, [1918] 1 West 
Wkly 812. 

75. U. S.—Bennett v. Louisville, 
Cle, Piao, 10.2% Uo S..0 1s 20 elu) ved. 
235; Rhode vy. Duff, 208 Fed. 115, 
125 CCA 343. 

Cal.—Means v. Southern California 
Ri CO.t 4s Cal As3, oboe vl Oded 
AnnCas 206; Lindholm v. Northwest- 
ern Pac. RCO; Guo Gal, An we4, 1248.) 'P 
1033; Bush vy. Weed Lumber Co., 63 
Cal. A. 426, 218 P 618. 

Colo.—Lunt v. Post Printing, etc., 
Conn t48e Color SiGe 9410 P2035 200 
LRANS 60, 21 AnnCas 492. 

Ga.—Petree Vv. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
Crossgrove v. Atlantic Coast Line R. 
Co., 30 Ga. A, 462, 118 SH 694; Jones 
v. Asa G. Candler, Inc., 22 Ga. A. 
WA Oh By At ee 

Ill.—Pauckner v. Wakem, 231 Ill. 
276, 88 NE 202; 14 LRANS 1118; 
Eekels v. Maher, 137 Ill. A. 45; North- 
western Hl. R. Co. v, O’Malley, 107 
PAS 599: 

Ind.—Woodruff v. Bowen, 136 Ind. 
431, 34 NE 1118, 22 LRA 198. 

Ky.—Chesapeake, etc. R. Co. v. 
Stephen, 168 Ky. 775, 182 SW 9388. 

Me.—Patten v. Bartlett, 111 Me. 
409, 89 A 375, 49 LRANS 1120. 

Mass.—Leuci v. Sterman, 244 Mass. 
236, 138 NE 399, 28 ALR 853; Hafey 
v. Turners Falls Power, etc., Co., 240 
Mass. 155, 183 NE 107; Romana v. 
Boston El. R. Co., 218 Mass. 76, 105 
NE 598, LRA1915A 510, AnnCas1917A 
893; West v. Poor, 196 Mass. 1838, 81 
NE 960, 124 AmSR 541, 11 LRANS 
936; Shea v. Gurney, 163 Mass. 184, 
39 NE 996, 47 AmSR 446; Reardon 
v. Thompson, 149 Mass, 267, 21 NH 
369. 

Mich.—Hargreaves v. Deacon, 25 
Mich. 1. 

Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576; Straub v. Soderer, 53 
Mo. 38. 

N. J.—Fleckenstein v. Great Atlan- 
tic, éte., Tea Co., 91 N. J. Li 145, 102 
A 700, LRA1918C 179. 

N. Y.—Meiers v. Fred Koch Brew- 
ery, 229 N. Y. 10, 127 NE 491, 18 ALR 
633; Heskell v. Auburn Light, etc., 
Co., 209 N. Y. 86, 102 NE 540, LRA 
1915B 1127; Fox v. Warner- Quinlan 
Asphalt Co., 204 N. Y. 240,:97 NE 
497, 88 LRANS 395, AnnCas1913C 
745: Murphy v. Broadway Impri: Col, 
189 App. Div. 692, 178 NYS 860; 
Racine v. Morris, 136 App. Div. 467, 
121 NYS 146 [aff 201 N. Y. 240, 94 
NE 864]; Fiorelli v. State, 118 Misc. 
865,.1938 NYS 391;-Forbrick v. Gen- 
eral Hlectric Co., 45 Misc. 452, 92 
NYS. 36. 

Okl.—Atchison, ete., R. Co. v. Cogs- 
well, 23 Okl. 181, 99 P 923, 20 LRANS 
837. 
Pa.—Schiffer v. W. N. Sauer Co., 
238 Pa. 550, 554, 86 A479 [cit Cyc]. 

Tex.—Foster Lumber Co. v. Rod- 
gers, (Civ. A.) 184 SW 761; Missouri, 


54, Pa. Su- 


the owner or occupant, but merely in his own in- 


etc., R. Co. v. Kinslow, (Civ. A.) 172 
Sw 1124. 

Va.—Norfolk, etc., R. Co. v. Denny, 
106 Va. 383, 56 ‘SE 321. 

Wis.—Lewko v. Chas. A.. Krause 
Milling Co., 179 Wis. 83, 85, 190 NW 
924; Himstreet ie Chicago, tis) AY. 
Co., 167 Wis. 71, 166 NW 665; Gab- 
bert v. Hackett, 135 Wis. 86, 115 NW. 
345, 14 LRANS 1070. 

“Mere permission or license does 
not imply invitation.” Lewko_  v. 
Chas. A.. Krause Milling Co., supra. 

76. Kinsman vy. Barton, 141 Wash. 
SIA ola aol: b= 5bS. 

“A licensee is one who occupies a 
position somewhere between that of 
an invitee and qa trespasser. He is 
a licensee, because he has not been 
either expressly or impliedly invited 
on the premises in connection with 
the business therein carried on; but 
he is not a trespasser, because he has 
the permission of the person carry- 
ing on the business to enter.” Kins- 
man v. Barton, supra. 

77. Cleveland, etc, R. Co. 
Means, 59 Ind. oN 383, 104 NE 
108 NE 375; Connell v. Keokuk Elec- 
tric R., etc., Co., 131 ‘Iowa G225eet OO * 
NW 177; Vaughan vy. Transit Dev. 
Co., 222 N.Y. 79, 118 NE 219; Walsh 
v.. Fitchburg R. Co., 145 N. Y..301, 39 
NE 1068, 45 AmSR_ 615, 27 LRA 724, 

78. Cal.—Means v. Southern Cali- 
fornia R. Co., 144 Cal. 473, 77 P 1001, 
1 AnnCas 206; Lindholm v. North- 
western Pac. R. Co., 79 Cal. A. 34, 248 
P1033. 

Fla.—Gainesville, ete, R. Co. v. 
Peck, 55 Fla. 402, 46 S 1019. 

Ga.—Petree Vv. Davison-Paxon- 
Stokes Co,, 30 Ga. A. 490, 118 SE 697; 
Crossgrove v. Atlantic Coast Line R. 
Co., 30 Ga. A. 462, 118 SE 694; Jones 
Vv... Asa, G. Candler, Inc, 3722) Gas A; 
(17, 97 SH 1125-113 ‘quot Cyc]. 

Ill.— Huff v. Wells, 141 Ill. A. 434; 
Northwestern El. R. Co. v. O’Malley, 
107 Ill. A. 599. 

Ind.—Baltimore, etc., R. Co. v. 
Slaughter, 167 Ind. 330, 79 NE 186, 
119 AmSR 5038, 7 LRANS 597; This- 
tlewaite v. Heck, i) Ind. A. 359, 128 
NE 611. 


cantile ‘Co., 194 Iowa 1240, 191 NW 995 
27 ALR 579; Croft-v.. Chicago, ete:, 
R. Co., 182 Iowa 687, 108 NW 1053. 

Ky pats MON Meyers’ Co. v. Logue, 
212 ey. 802, 280 SW 107. 

‘Me.—Patten v. Bartlett, 111 Me. 
409, 412, 89 A 375, 49 LRANS 1120 
[quot Cyc]. 

Mass.—Guiney v. Union Ice Co., 
225.-Mass. 279, 114 NE 3817; Norris 
v. Hugh Nawn Contracting Co., 206 
Mass. 58, 91 NE 886, 31 LRANS 623, 
19 AnnCas 424. 

Mo.—Glasser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576; Berry v. Missouri Pac. 
R. Co., 124 Mo. 223, 25 SW 229. 

N. J.—Moersdorf v. New York Tel. 
Coy; 84° N.S. Dy T4t, Toes AY 4738 
[cit Cyc]. 

Tex.—Galveston, etc., Co. 
Matzdorf, 102 Tex. 42, i SW i036, 
132 AmSR 849, 20 LRANS 833. 

Alta.—Smiles v. Edmonton Schodl 
Dist., 14 Alta. L, 351, 363, 43 DomLR 
171, [1918] 3 WestWkly 673 [quot 


Cyc]. 
Il.—De Wolfe v. Pierce, 196 
360, 


Vv. 
785, 


79. 
SRI eAs 
Tndi Baltimore; | ete, SRO. Vv. 
Slaughter, 167 Ind. 330, 79 NE 186, 
119 AmSR 5038, 7 LRANS 597; Cleve- 
land, etc, R. Co. v. Means, 59 Ind. 
A. 3838, 104 NE 785, 108 NE 375. 
Mass.—Shea v. Gurney, 163 Mass. 
184, 39 NE 996, 47 AmSR 446. 
Mo.—Straub v. Soderer, 53 Mo. 38. 
N. Y.—McAlpin v. Powell, 70 N. Y. 
126, 26 AmR-555, 55 HowPr 163 [rev . 
1 AbbNCas 427], 


. 
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terest and for his own purposes, benefit, convenience, 


or pleasure.8° The terms ‘‘licensee’’ 
are, however, sometimes confused,** 


a strict and legal sense, there is a well defined dis- 
tinction between a licensee and an invitee,®? the line 
of demarcation is oftentimes shadowy and indis- 


Eng.—Latham v. R. Johnson & 
Nephew, Ltd., [1913] 1 K. B. 3898. 

La] Entry into unfinished park ex- 
tension.—One who, without entice- 
ment, enters upon an ewvidently un- 
finished extension of a park, consist- 
ing only of a strip of loose dirt, and 
separated from the finished portion 
by barricades, with notices warning 
the public to stay out, posted at 
either end, and from which the pub- 
lic was excluded by policemen and 
watchmen, is at best but a licensee, 
and no recovery can be had against 
the city when he is injured therein 
by an accident occasioned by a visi- 
ble danger. Albert v. New York, 75 
App. Div. 558, 78 NYS 355. 

SO. UL S.— Hoyer v. New Jersey 
Cent. R. Co., 255 Fed. 493, 166 CCA 
569. 

Cal.—Means v. Southern California 
R. Co., 144 Cal. 473, 77 P 1001, 1 Ann 
Cas 206; Smelser v. Deutsche Evau- 
gelische Lutherische Gemeinde Der 
St. Markus Kirche, (A.) 263 P 838; 
Lindholm v. Northwestern Pac. R. 
Co., 79 Cal. A. 34, 248 P 1033; Bush 
v. Weed Lumber Co., 63 Cal. A. 426, 
218 P 618; Corbett v. Spanos, 37 Cal. 
Ay 200; 173. P 769: 

Colo.—Watson v. Manitou, etc.,_R. 
Co., 41 Colo. 138, 92 P 17, 17 LRANS 
916. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem}. 

F_a.—Gainesville, etc, R. Co v. 
Peck, 55 Fla. 402, 46 S 1019. 

Ga. — Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
Crossgrove v. Atlantic Coast Line R. | 
Co., 30 Ga. A. 462, 118 SE 694; Jones 
v. Asa G. Candler, Inc, 22 Ga. A. 717, 
97 SE 112, 113 [quot Cyc]. 

Ill.—Cameron vy. Feely, 208 Ill. A. 


521; Kennedy v. Heisen, 182 Ill. A. 
200; Northwestern Bl. BR. Co... v. 
O’Malley, 107 Ill. A. 599. 
Ind.—Cleveland, etc, R. Co. v. 
Powers, 173 Ind. 105, 88 NE 10738, 89 


NE 485; Thistlewaite v. Heck, 75 Ind. 
A. 359, 128 NE 611; Cleveland, etc., R. 
Co. v. Means, 59 Ind. A. 3838, 104 NE 
785, 108 NE 375. 

Ky.—L. EH. Meyers’ Co. y. Logue, 
212 Ky. 802, 280 SW 107; Cummings 
v. Paducah Grain, etc., Co., 190 Ky. 
70, 226 SW 345; Southern R. Co. .v. 
Goddard, 121 Ky. 567, 89 SW 675, 28 | 


Kyl 523, 12 AnnCas 116. 
La.—Ingram: vy. Kansas City, etc., 
R...Co., 134 La. 377, 64 S146, 50 
LRANS 688. 
Me.—Elie v. Lewiston, ete., St. R. 
Coy, A126 Mes 178,91 eA: ef 8O TA 


1916C 104; Patten v. Bartlett, 111 Me. 
409, 412,.89 A 875, 49 LRANS 1120 
[quot Cyc]. 

Md.—Benson v. Baltimore Tract. 
Co., 77 Md. 535, 26 A 9738, 39 AmSR 
436. 20 LRA 714. 

Mass.—Pilon v. Easthampton Gas 
Co., 248 Mass. 57, 142 NE 640; Bos- 
ton Fish Market Corp. v. Boston, 224 
Mass. 31, 112 NE 616; Freeman v. 
United Fruit Co., 223 Mass. 300, 111 
NE 789; Norris v. Hugh Nawn Con- 
tracting Co., 206 Mass. 58, 91 NE 
886, 31 LRANS 623, 19 AnnCas 424; 


Shea v. Gurney, 163 Mass, 184, 39 
NE 996, 47 AmSR 446. 
Mich.—Hargreaves v. Deacon, 25 
Mich. 1. 
Minn. — Lauristen v. American 


Bridge Co., 87 Minn. 518, 92 NW 475. 

Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576; Straub v. Soderer, 53 
Mo. 38; McCullen v. Fisiuell Bros. 
Amusement Co., 198 Mo. A. 130, 199 | 


NEGLIGENCE 


eit ‘invitee’’ 
for although, in 


SW 439; Davis v. Ringolsky, 148 Mo. 
A. 364, 127 SW 625. 

Mont.—Jonosky v. Northern Pac. 
R. Co., 57 Mont. 68, 187 P 1014. 

Nebr.—Kruntorad v. Chicago, etc., 
R. Co., 111 Nebr. 753, 197 NW 611; 
Peterson v. Chicago, etc., R. Co., 101 
Nebr. 8, 161 NW 1043. 

N. J.—Fleckenstein v. Great Atlan- 
tic; etc:,\Tea.'Co:, 9h. NinS eri. bby 1102 
A 700, LRA1I918C 179; Moersdorf v. 
New York Tel. Co., 84 N. J. L. 747, 
180. 87 Ay 4273 (Leta y.ell. 

Y.—Meiers v. Fred Koch Brew- 
peg 229 Non Nop git OFF 2 SIN 20 dee po 
ALR 6383; Quinn v. Staten Island 
Rapid Transit R. Co., 224 .N. Y. 493, 
121 NE 340; Vaughan v. Transit Dev. 
Co., 222 N. Y..79, 118 NE, 219; Hes- 
kell v. Auburn Light, etc., Co., 209 
N. Y. 86, 102 NE 540, LRA1915B 1127; 
Walsh v. Fitchburg R. Co., 145 N. Y. 
301, 39 NE 1068, 45 AmSR 615, 27 
LRA 724; Sterger v. Van Sicklen, 137 
N. Y. 499, 30 NE 987, 28 AmSR 594, 
16 LRA 640; Stacy v. Shapiro, 212 
App. Div. 723, 209 NYS 3805; Royal 
Indemn. Co. v. Platt, etc. Refining 
Co., 98 Misc. 631, 168 NYS 197. 

Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 

Or.—Lange v. St. Johns Lumber 
Co., 115 Or. 837, 343, 344, 287 P 696 
[quot Cyc]. 

Pa.—Weaver vy. Carnegie Steel Co., 
223 Pa. 238, 72 A 562,. 21, LRANS 


466. 
S. D.—Polluck v. Minneapolis, ete., 
R. Co., 44 S. D. 249, 183 NW 859. 
Tex.—Bleich vy. Emmett, (Civ. A.) 
295 SW 228; Kruse v. Houston, etc., 
Fut Cox, (Civ, A.) 253 SW 623; ‘Craig 
v. Ft.. Worth, .ete., ‘R...Co., (Civ. A.) 
185 SW 944; Foster Lumber Co. ¥.. 
Rodgers, (Civ. A.) 184 SW 761. 
Va.—Pettyjohn v. Basham, 126 Va. 
72, 100 SEH 813; Lunsford v. Colonial 
Coal, etc., Co., 115 Va. 346, 79 SE 


W. Va.—Ross v. Kanawha, etc., R. 
Co., 76 W. Va. 197, 85 SE 180; Wil- 
liams v. Belmont Coal, ete., Co., 55 
W. Va. 84, 46 SE 802. 

Wis.—Greenfield v. Miller, 173 Wis. 
184, 180 NW 834, 12 ALR 982; Jay 
v. Northern Pac. R. Co., 162 Wis. 458, 
156 NW 626; Muench v. Heinemann, 
119 Wis. 441, 96 NW 800. 

Alta.—Smiles v. Edmonton School 
Dist., 14 Alta. L. 351, 363, 43 DomLR 
aN [1918] 3 WestWkly 673 [quot 


Sie pews v. Hamilton, ete, R. 
Co., 10 OntWR 657. 

“A license is inferred where the ob- 
ject is the mere pleasure or benefit 
of the person using it.” Bennett v. 
Louisville, etc., R. Co., 102 U. S. 577, 
585, 26 L. ed. 235 [quot Kennedy v., 
Heisen, 182 Ill. A. 200, 202]. 

“A license is implied ‘where the ob- 
ject is the mere pleasure, conveni- 
ence or benefit of the person enjoy- 
ing the _ privilege.” Jonosky  v. 
Northern Pac. R. Co., 57 Mont. 63, 73, 


187 P 1014; Kruntorad v. Chicago, 
ete., R. Co., 11i Nebr. 758, 756, 197 
NW 611. 


“A licensee is a person who is 
neither a eustomer, nor a servant, 
nor a trespasser, and does not stand 
in any contractual relation with the 
owner of the premises, and who is 
permitted expressly or impliedly to 
go thereon merely for his own inter- 
est, convenience, or gratification.” 
Petree v. Davison-Paxon-Stokes Co., 
30 Ga. A. 490, 492, 118 SE 697. 

[a] Expectation of favors.—One 
who enters upon the premises of an- 
other on business of his own, with a 
reasonable expectation of gratuitous 
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tinct, and in a general sense one who is invited 
on premises is a licensee.** Accordingly the courts 
have sometimes drawn a nance, between what is 
termed a ‘‘mere,’’ ‘‘bare,’ 
and what is termed a ‘ede i invitation,’’®> or 
between a so-called ‘‘licensee’’ who enters by in- 


r ‘‘passive’’ license 


favors, has merely the rights of a 
licensee and not those of an invitee. 
Laporta v. New York Cent. R. Co., 224 
Mass. 100, 112 NE 643. 

81. Milauskis v. St. Louis Termi- 
nal R. Assoc., 286 Ill. 547, 122 NE 
78; Jonosky v. Northern Pac. R. Coy 
57 Mont. 63:-%3, 161 Py Lore; Krun- 
torad v. Chicago, ete., R. Co., 111 
Nebr. 753, 197 NW 611. 

“Passing to a consideration of the 
duty owed to a licensee, however, we 
enter a veritable maze of conflict- 
ing and contradictory decisions. 
Much of the confusion arises from 
the failure of the courts to distin- 
guish between a license and an invi- 
tation, and particularly between an 
implied license and an implied invi- 
tation. The distinction is not merely 
one of descriptive phraseology, but 
has its foundation in sound common 
sense.”” Jonosky v. Northern Pac. R. 
Co., supra. To same effect Kruntorad 
v. Chicago, etc., R. Co., 111 Nebr. 753, 
197 NW 611. 

82. Pauckner v. Wakem, 231. Ill. 
276, 88 NE 202, 14 LRANS 1118; 
Jonosky v. Northern Pac. R: Co., 57 
Mont. 638, 187 P 1014 (quoted supra 
note 81). 

[a] “The distinction between. a 
visitor who is a mere licensee and 
one who is on the premises by invi- 
tation turns on the nature of the 
business that brings him there, rather 
than on the words or acts of the 
owner which precede his coming. 
Permission involves leave and license, 
but it gives no right. If one avail 
himself of permissiom to cross an- 
other’s land, he does so by virtue of 
the license and not of right. The 
permission of license is a justifica- 
tion for his entry, and while he is not 
technically a trespasser, yet the duty 
of the owner to guard him against 
injury is governed by the rules ap- 
plicable to trespassers.” Pauckner vy, 
Wakem, 2381 Ill. 276, 280, 83. NE 202, 
14 LRANS 1118 [quot Franey v. Un- 
ion Stockyards, etc., Co., 235 Ill. 522, 
rey NE 750, 752 (aff 138 Ill. A 

{[b] Nature of business controll- 
ing.—“The distinction between a 
visitor who is a mere licensee and 
one who is on the premises by in- 
vitation turns largely on the nature 
of the business that brings him there 
rather than on the words or acts of 
the owner which precede his coming.” 
Milauskis v. St. Louis Terminal R. 
Assoc., 286 Ill. 547, 555, 122 NE 78, 

83. L. EB. Meyers’ Co. v. Logue, 212 
Ky. 802, 280 SW 107; Leonard vy. En- 
terprise. Realty Co., 187 Ky. 578, 219 
SW 1066, 10 ALR 238; Dube v. North- 
western Cooperage, ete., Co. 209 
Mich. 661, 676, 177 NW 148. 

“The exact distinction between a 
licensee and an invitee cannot read- 
ily, or, perhaps, always certainly, be 
made.” Dube v. Northwestern Coop- 
erage, etc., Co., supra. 

84,’ Pauckner v. Wakem, 231 Fl. 
276, 279, 83 NE 202, 14 LRANS 1118. 

“In a general sense, one upon the 
premises of another by invitation is 
a licensee, and if syed for a tres- 
pass his defense would be ‘leave and 
license’ of the owner.” Pauckner v. 
Wakem, supra. 

85. See Leighton v. Dean, 117 Me. 
40, 41, 102 A 565, LRAI918B 922 
(“the defendant contends that the 
plaintiff was at most a mere pas- 
sive licensee... .. We hold therefore 
that the plaintiff was... a licen- 
see by the express or implied invi- 
tation and allurement of the defend- 
ant”); Moore vy. Stetson,.96 Me. 197, 
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vitation or inducement of the owner, or on business 
with him, or in the discharge of a public or private 
duty and one who enters voluntarily without any 
In England a similar distinction has been 
‘‘bare licensee’? 
termed a ‘‘licensee with an interest.’’87 ; 
Mere passive acquiescence in an entry into or use 
of property may amount to a license,°® where the 
cireumstanees are such that such acquiescence war- 
rants an inference of permission,®® but mere tolera- 


reason.°®& 
drawn between a 


203, 52 A 767 (“the relation of the 
defendants and the owners of the 
steamboat was that of licensor and 
licensee. The latter were not mere, 
or bare, licensees, but were licensees 
by the express invitation or permis- 
sion of the defendants. In case of a 
mere’ passive license it is generally 
held that the licensee takes upon him- 
self all risks as to the condition of 
the premises; although the licensor 
is liable for his own active negli- 
gence. But in case of express license, 
or even implied license, the authori- 
ties hold that the licensors assume 
an obligation to see to it that the 
premises are in a reasonably safe 
condition”); Damm v. Kohn, 98 Misc. 
648, 649, 163 NYS 258 (plaintife was 
“neither. a trespasser nor a bare licen- 
see, but in the exact sense of the 
word a licensee present by invita- 
tion’); Midland Valley R. Co. v. Kel- 
logs, 106 /OkK1.-, 237, 239,°.233, P 716 
(‘the railroad company owes a bare 
licensee the same duty as a tres- 
passer, and that is not willfully or 
wantonly to injure him after his 
perilous position is discovered, but 
this rule does not obtain in the case 
of a licensee, being one who is on 
the premises by invitation, express 
or implied’’). 

86. See Heskell v. Auburn Light, 
etc., Co., 209 N. Y. 86, 90, 102 NE 540, 
LRA1915B 1127 (“common apprehen- 
sion, sound reasoning and legal prin- 
ciples have defined or recognized two 
classes in those who, as licensees, en- 
ter upon and use the property of 
others. The one class consists, 
speaking generally, of those who act 
upon the invitation, express or im- 
plied, or the inducement of the owner 
or who necessarily enter on business 
with him, or in the dischange of a 
public or private duty; the other con- 
sists of those who act voluntarily, 
without invitation, express or im- 
plied, or inducement from the owner 
or not through a private or public 
duty. The duty of the owner to 
either class differs fundamentally 
from that to the other, and to each 
it is clearly and with a precision 
frequently impossible in the law es- 
tablished and prescribed. While the 
ascertainment of the law is easy, ju- 
dicial industry, apprehension and dis- 
crimination must frequently be ex- 
ercised to decide to which class a 
licensee complaining of the acts of 
an owner belongs’). 

87... Sintclitie > v. Clients:. Inv.’ 'Co.; 
, [1924] 2 K. B. 746. 

88. Ind.—Cleveland, etc., R. Co. v. 
Means, 59 Ind, A. 383, 104 NE 785, 
108 NE 375. 

Mass.—West v. Poor, 196 Mass. 183, 
81 NE 960, 124 AmSR 541, 11 LRANS 
936. 

Mich.—Sandstrom v. Minneapolis, 
éte\, Rm. Co.,4 198 Mich.’ 99," 164 NW 
472. 

Mo.—Straub v. Soderer, 53 Mo. 38; 
Wheeler v. St. Joseph Stock-Yards, 
etc., a 66 Mo. A. 260 

N. Y.—-Vaughan v. Transit Dev. Cor} 
DO aN aa Yoas tt Oy 7) Holts MNT) Mecho sO Oe LY, 
Warner- Quinlan Asphalt Co, 204 N. 
Y. 240, 97 NE 497, 38 LRANS 395, 
AnnCas1913C 745; McCann v. Thile- 
mann, 86 Misc. 145, 72 NYS 1076 [aff 
74 App. Div. 630 mem, 77 NYS 1131 
mem]. 

Okl.—Texas, etc., R. Co. v. McCar- 
roll, 80 Okl. 282, 195 P 139. 

a.—Kremposky v. Mt. hese Coal 


'Co., 


NEGLIGENCE 


license.®° 
Persons have 


and what is 


Co., 266 Pa. 568, 109 A 766; Woods 
vy. Thompson, 15 Pa. Dist. 940. 

Tex. — Kirby Lumber Co. 
Gresham, (Civ. A.) 151 SW 847. 

Va.—Lunsford v. Colonial Coal, ete., 
Co., 115 Va. 346, 79 SE 348; Norfolk, 
ete, Ri Co. Vi... Denny, 2106 + -Via.: i383, 
56 SE 321. 

Man.—Robinson y. Dodge, 28 Man. 
533, 39 DomLR 679, [1918] 1 West 
Wkly 812. 

[a] Use of private crossing. — 
Where defendant manufacturing 
company, owning property contigu- 
ous to a-railroad right of way, se- 
cured from the railroad company the 
right to open gates in the right of 
way fence for a private crossing, and 
defendant’s officefs’ knew that the 
general public went back and. forth 
across defendant’s premises through 
the gates and across the tracks to a 
clubhouse without hindrance, such 
persons were not trespassers,’ but 
licensees. Sylvester v. Grand Rapids 
poekee Co., 169 Mich. 340, 135 NW 


Vv. 


89. Texas, etc., R. Co. v. McCar- 
roll, 80 Okl. 282, 195 P 189. 
90. Ryan v. Towar, 128 Mich. 463, 


87 NW 644, 92 AmSR 481, 55-LRA 
310; Texas, etc., R. Co. v. McCarroll, 


80 Okl. 282, 195 P 139. 
91. I1l.—Gibson v. Sziepienski, 37 
EUS Aw 60s: 


Me.—Dixon v. Swift, 98 Me. 207, 
56 A 761. 

Mo.—McLaughlin vy. Marlatt, 296 
Mo. 656, 246 SW 548 [rev (A.) 228 
SW 873]. 

N. I1.—Buswell v. Emerson Paper 
COn (SNe, de OS OA MOU Re 

N. Y.—Ridley v. National Casket 
Co.; 161 NYS 444 [aff 178 App. Div. 
954 mem, 195 NYS 1109 mem]. 

W. Va.—Woolwine v. Chesapeake, 
etc., R. Co., 36 W.:Va. 329, 15 SE 81, 
32 AmSR 859, 16 LRA 271. 

[a] Implied invitation 6 visit.— 
Since there is among people gener- 
ally an implied invitation to. visit 
each other, one who enters premises 
for the purpose of visiting friends 
who are in the employ of the owner 
is prima facie an implied licensee. 
McLaughlin v. Marlatt, 296 Mo. 656, 
246 SW 548 [rev (A.) 228 SW 8738]. 

[b] Carrying lunch to employee.— 
One who enters premises to carry to 
an employee of the owner his lunch 
is a mere licensee and the owner is 
not liable if such person is injured by 
a defect in the premises. Gibson v. 
Sziepienski, 37 Ill. A. 601. 

92. U. S.—Berlin Mills Co. v. Cro- 
teau, 88 Fed. 860, 32 CCA 126. 

Ky.—Indian Refining Co. v. Mob- 
ley, 134 Ky. ‘829\/ 122 (SW 657)" 24 
LRANS 497. 

Me.—Dixon v. Swift, 98 Me. 207, 56 
A 761. 

Mass.—Norris v. Hugh Nawn Con- 
tracting Co., -206 Mass. 58, 91 NE 
886, 31 LRANS 623, 19 AnnCas 424. 

Miss.—Cato v. Crystal Ice Co., 109 
Miss. 590, 68 S 853. 

Or.—Lange v. St. Johns Lumber 
115: Or. 337, 348, 344, 237 P 696 
[quot Cyc]. 

Tex.—Galveston Oil Co. v. Morton, 
70 Tex. 400, 7 SW 756, 8 AmSR 611. 

Wis.—Muench v. Heinemann, 119 
Wis. 441, 96 NW 800. 

[a] Collecting debts.—Berlin Millis 
Co. v. Croteau, 88 Fed. 860, 32 CCA 
126 

[b] A tailor who made uniforms 
for the officers and crews of de- 
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tion of a trespass does not alone constitute a 


been regarded as licensees where 


they entered premises to visit employees of the 
owner;*! to transact with employees of the owner 
business in which the owner had no interest;°? to 
peddle or sell goods to tenants®® or employees ;** 
to solicit contributions from tenants; to look for 
employment®* without any invitation to enter for 


fendant’s ships, and was permitted 
to transact such business on such 
ships, and who, having received an 
order from an officer for a uniform 
to be worn in connection with de- 
fendant’s business, went aboard de- 
fendant’s ship to deliver it, was, as 
to defendant, a mere licensee. Free- 
man v. United Fruit Co., 223 Mass. 
300, 111 NE 789. 

[ec] An insurance solicitor who, 
with the express consent of an offi- 
cer of defendant, went through de- 
fendant’s premises for the purpose 
of selling insurance to employees was 
a mere licensee. Indian Refining Co. 
v. Mobley, 134 Ky. 822, 121 SW 657, 
24 LRANS 497. To same effect Kins- 
man v. Barton, 141 Wash. 311, 251 P 
563. / 

93. Konick v. Champneys, 108 
Wash, 35, 188 P 75, 6 ALR 459. 

[a] A demonstrator employed by 
a@ manutacturer of soaps and wash- 
ing powders, whose duties are to call 
on housewives for the purpose of pro- 
curing business, leaving coupons, and 
explain that sanrples of the prod- 
uct may be obtained by presenting 
the same at grocery stores, and 
incidentally explain the merits of 
the product, is, when calling on the 
tenants of an apartment house in 
pursuit of her business, at most only 
a bare licensee with respect to the 
owner. Stacy v. Shapiro, 212 App. 
Div. 723; 209 NYS 305. 

94. Mitchell v. Ozan-Graysonia 
Lumber Co., 151 Ark. 6, 285 SW 44; 
Wolf v. Hotel Operating Assoc., Inc., 
180 NYS 547. 

[a]. A newsboy who enters a stone 
quarry to sell papers, in his own in- 
terest or that of his employer, or 
who enters by permission to sell his 
papers, or to accommodate some 
workman who wishes to purchase a 
paper, is only a licensee as to the 
owner of the quarry. Norris v. Hugh 
Nawn Contracting Co.; 206 Mass. 58, 
91 NE 886, 31 LRANS 623, 19 ‘Ann 
Cas 424. See Rosenkovitz v. United 
R.,° etc.,, Co., 108 Md. 3806, 80 A’ 108 
(newsboy entering street ear to sell 
papers). 

95. Jones v. Asa G. Candler, Inc., 
22 Ga. A. 727, 97 SE 112 (entry into 
office building). 

96. St.:Louis, ete., R. Co. v. Wir- 
bel, 112 Ark. 410, 166 SW 578; Lar- 
more v. Crown Point Iron Co., 101 N. 
Y. 391, 4 NE 752, 54 AmR 718; Wells 
v. Brooklyn Heights R. Co., 34 Misc. 
44, 68 NYS 305 [aff 67 App. Div. 212, 
74 NYS 196]; Lange vy. St.» Johns 
Lumber Co., 115 Or, 337, 348, 344; 2387 
P 696 [quot Cyc]; Schiffer v. W. N. 
Sauer Co., 238 Pa. 550, 554, 86 A 479 
[cit Cye]. Compare Steiskal v. Field, 
238 Ill.:92,°97, 87 NE 117 {aff 142 Tl. 
A. 154] (where the proprietor of a 
department store was held liable for 
injury to one who entered to seek 
employment and was injured by the 
fall of an elevator, the court say- 
ing: “In an establishment like that of 
the appellant there is a general invi- 
tation to persons to enter who have 
business with the appellant. The ap- 
pellant employs a large number of 
persons, and it was clearly lawful 
for the appellee to enter its store for 
the purpose of seeking employment, 
and upon being directed to the office 
of the superintendent and invited to 
use the elevator in going to his of- 
fice he clearly was rightfully upon 
the elevator, and upon finding the 


\ 
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that purpose ;%7 to use a short cut;°§ to pass through 
and reach other property; to sit down and rest;? 
to seek shelter from a storm;? to use a private tele- 
phone;’ to use a toilet on the premises;* to make 
proper inquiries;® to search for a servant ;® in pur- 
suit of a child who had run into the premises;’ to 
look for children who sometimes played on the 
premises ;® to look over the premises and the opera- 


tions conducted thereon;°® to view 


remove machinery"! or utensils!” left on the prem- 
ises; to remove property which the owner per- 
mitted the person entering to take, the owner de- 
riving no benefit therefrom;!* to hunt game on 


NEGLIGENCE 


notice that it is 


machinery ;*° to 


curiosity.?® 


public land;'* or to fish in a navigable lake from 


superintendent out of his office he 
had the right to return to the first 
or main floor in the elevator’’). 

[a] Actual engagement to com- 
mence work at a future date does 
not change the character of the en- 
try to seek employment. Larmore v. 
Crown Point dron: Co.,. 101, N.. Y.. 391, 
4 NE 752, 54 AmR 718. 

{b] Person ineligible for employ- 
ment.—Where it was a custom of 
defendant’s master mechanic to em- 
ploy firemen at defendant’s yard, 
plaintiff, who entered the yard to 
seek employment as a fireman, was a 
licensee and not a trespasser al- 
though by reason of his being a 
minor he could not be employed as a 
fireman, it not being shown that he 
had any knowledge of this fact. St. 
Louis, ete., R. Co. v. Wirbel, 112 Ark. 
410, 166 SW 573. 

[ec] Change of status.—Where a 
person who went onto the premises 
of a manufacturing company to look 
for employment was directed by the 
superintendent of the company to see 
the foreman and was in substance 
told where to go, the act of the su- 
perintendent took such person out of 
the class of licensees, even if he had 
proximately been only a licensee, and 
placed him within the class of invi- 
tees. Zeigler v. Oil County Special- 
ties Mfg. Co., 108 Kan. 589, 196 P 
603 (where the court seems to have 
doubted the correctness of the rule 
stated in the text). 

97. Entry to apply for employ- 
ment pursuant to invitation see infra 


Dodge, 28 Man. 
[1918] 1 West 


98. Robinson v. 
533, 39 DomLR 679, 
Wkly 812. 

99. Rosenthal v. United Dressed 
Beef Co., 52 Misc. 166, 101 NYS 532. 

1. Kneiser v. Belasco-Blackwood 
Co.,, 22-Cal. A. 205, 133 P 989. 

2. Converse v. Walker, 30 Hun 596 
[app dism 99 N. Y. 606 mem] (entry 
into hotel). 

3. Cumberland Tel., ete., Co. v. 
Martin, 116 Ky. 554, 76 SW 3:94, 77 
SW 718, 25 KyL 787, 1298, 105 AmSR 
229, 63 LRA 469; State v. Chesapeake, 
ete., Tel. Co., 123 Md. 120, 91 A 149, 
52 LRANS 1170; Inman v. Home Tel., 
etc., Co., 105 Wash. 234, 177 P 670, 2 
ALR 1543. 

Invitation to use public telephone 
see infra § 222. 

4 Braun v. Vallade, 33 Cal. A. 279, 
164 P 904; Kneiser v. Belasco-Black- 
wood Co., 22 Cal. A. 205, 1833 P 989; 
Herzog v. Hemphill, 7 Cal. A. 116, 
$30P $99. 

Going to toilet as 
tation see infra § 242 

5. Plummer v. Dill, 156 Mass. 426, 
31 NE 128, 32 AmSR 463; Ward v. 
Kellogg, 164 Mo. A. 81, 148 SW 174. 
Compare Fogarty v. Bogert, 59 App. 
Div. 114, 69 NYS 47 (person ringing 
doorbell to inquire about apartment 
advertised to let held more than a 
mere licensee). 

[a] Going down stairway.—W here 
plaintiff started into a barber shop 
in defendant’s building to inquire 
the whereabouts of her brother, who 


exceeding invi- 


was employed in another barber shop 
on the same street, she was a mere 
licensee, and defendant was not 
liable for an injury received by her 
due to the defective condition of the 
steps leading down to the barber 
shop. Ward v. Kellogg, 164 Mo. A. 
81, 148 SW 174. 

6 Plummer v, Dill, 156 Mass. 426, 
31 NE 128, 32 AmSR 463. 

[a] Entry into office building.—A 
person who enters a building contain- 
ing offices, to inquire about a serv- 
ant of the occupier of one of the of- 
fices, who keeps no servant’s registry 
and who has no connection with such 
business, the building not being used 
or designed in any part for such 
purposes, is a mere licensee therein. 
Plummer v. Dill, 156 Mass. 426, 81 
NE 128, 32 AmSR 463. 

7. Flatley v. Acme Garage, 196 
Iowa 82, 194 NW 180. 

[a] Entry into garage.—Where 
plaintiff with others had entered de- 
fendant’s garage for a social visit 
with one of the proprietors, but had 
left the garage and was waiting out- 
side for her husband, she was merely 
a licensee in thereafter entering the 
garage in pursuit of her child and 
cannot recover for injuries resulting 
from catching her foot in a guard 
rail located at the garage entrance, 
even though she could have been 
considered an invitee when she first 
entered the garage. Flatley v. Acme 
Garage, 196 Iowa 82, 194 NW 180. 

8  Sterger v. Van Sicklen, 132 N. 
Y. 499, 30 NE 987, 28 AmSR 594, 16 
LRA 640 (person on premises ad- 
joining her own seeking her children 
who were accustomed to play there). 

9. Ark.—Knight v. Farmers’, etc., 
Gin Co,, 159 Ark. 423, 252 SW 380. 

Ill.—Pauckner v. Wakem, 231 Ill. 
276, 83 NE 202, 14 LRANS 1118. 

Ind.—East Hill Cemetery Co. v. 
Thompson, 53-Ind. A. 417, 
1036. 

Mo.—Roe v. St. Louis Independent 
ye cking) Co., 208 Mo, A. 11, 217 SW 
335. 

W. Va.—Poling v. Ohio River R. 
art 38 W. Va. 645, 18 SE 782, 24 LRA 

5. 


[a] One entering on cemetery 
grounds maintained by a cemetery 
association, for the sole purpose of 
inspection, is only a licensee al- 
though he enters under a rule of the 
association. East Hill Cemetery Co. 
ia Thompson, 538 Ind. A. 417, 97 NE 

36. 

[b] “One who enters a mine or 
factory by the permission of the own- 
er, merely to inspect the premises 
and the work there being carried on, 
for purposes of his own and not with 
a view of transacting any business 
with the owner, is a mere licensee, 
and the owner owes him no higher 
duty to protect him from injury 
while on the premises than he would 
if he were a trespasser.’’ Pauckner 
v. Wakem, 231 Ill. 276, 280, 83 NB 
202,14 LRANS 1118. 

[ec] Students visiting packing 
plant.—One of a class of students 
permitted to visit a packing plant 


public’? is at most a mere licensee. 
condition of property cannot confer upon one who 
enters because there is no obstruction to his entry 
any better status than that of a licensee.**_ 
business building is open and there is nothing to 
indicate that strangers are not wanted, the owner 
impliedly permits and licenses persons to come 
there for their own convenience or to gratify their 
One who enters a store for a purpose 
other than to transact business with the store”® 


97 NE, 


[§ 194 


log rollways belonging to the owner of the premises: 
abutting on the lake.*® 


One who enters on land with 


a private way'® or not open to the 
The unfenced 


If a 


on request of their instructor solely 
for their benefit, and not for the 
benefit of the proprietor, is a mere 
licensee, and not an invitee. _ Roe v. 
St. Louis Independent Packing Co., 
203 Mo. ‘A. 11, 217 SW 335. 

10. Benson v. Baltimore Tract. 
Co., 77 Md. 535, 26 A 973, 39 AmSR 
436, 20 LRA 714; Lange v. St. Johns 
Lumber Co., 115 Or. 337, 343, 344, 237 
P 696 [quot Cyc]; Worsham v. Demp- 
ster, 148 Tenn. 267, 255 SW 52. 

[a] Machinery not belonging to 
person in control—Where a contrac- 
tor engaged in remodeling a _build- 
ing was in exclusive occupation of 
the premises, one who entered with- 
out any invitation from him to in- 
spect machinery belonging to a for- 
mer employee of a former tenant with 
a view to buying it was,a mere licen- 
see. Worsham v. Dempster, 148 
Tenn. 267, 255 SW 52. 

11. Worsham v. Dempster, supra. 

[a] Former employee of former 
tenant.—Even if a former employee 
of a former tenant of a building in 
the process of reconstruction by de- 
fendant contractors had a right to 
remove from the basement machin- 
ery belonging to him, if he entered 
for that purpose without defendants” 
invitation or knowledge he did so as 
a licensee, and not as an _ invitee. 
Worsham v. Dempster, 148 Tenn, 267, 
255 Sw. 52. 

12. Morrison v. Hotel Rutledge 
Co., 200 App. Div. 636, 198 NYS 428. 

[a] A discharged servant has an 
implied “license to visit such part of 
the premises as is necessary for the 
purpose of procuring utensils be- 
longing to him and used by him in 
his work. Morrison vy. Hotel Rut- 
ledge Co., 200 App. Div. 636, 193 NYS. 
428. 

13. Walker v. Nona Mills Co., 151 
La, %738,..92 S 318. 

14. Waller v. Smith, 116 Wash. 
645, 200 P 95. 

15. Douglas v. Bergland, 216 Mich. 
380, 185 NW 819, 20 ALR 197. 

16. Moffatt v. Kenny, 174 Mass. 
311, 54 NE 850. 

[a] Notices posted. — Where a 
manufacturing company, for its own 
purposes, laid out over its land a 
street which was largely used by its. 
employees and others in connection 
with its business but from which it 
was impracticable to exclude the pub- 
lic, and notices were posted and 
maintained at different places where 
other streets opened into such street, 
indicating that it was a private way, 
the use of the street by the public: 
was only permissive, and members of 
the public using the street had only 
the rights of licensees. Bowler v. 
Pacific Mills, 200 Mass. 364, 86 NE 
767, 128 AmSR 432, 21 LRANS 976. 

17. Victory v. Baker, 67 N.-Y. 366; 
Albert v. New York,. 75 App. Div. 
553, 78 NYS 355. 

aie Kelley v. Columbus, 41 Oh. St. 


19. Stanwood v. Clancey, 106 Me. 
72, 75 A 293, 26 LRANS 1213. 

20. Entry for purpose of trade see 
infra § 223. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is merely a licensee,?1 even though he enters in com- 
pany with a customer.?? An employee passing over 
his employer’s land and going to the office in re- 


gard to his employment is not a 


the employer’s premises, but is at least a licensee.?? 
-Where two or more independent contractors are en- 
gaged in work on the same building, employees of 
one contractor who use facilities provided by an- 
other contractor for his own employees solely, are, 
as to the latter contractor, no more than licensees,?4 
and the same is true where employees of one inde- 
pendent contractor use a part of the building of 
which another independent contractor has exclu- 
One who is employed by a landlord 
to do certain work on a leased building, and enters 
the leased premises to see the conditions without 
permission of the tenant, is, as to the tenant, at 


sive control.25 


most merely a licensee.2® <A city 


tor who enters a building in the 
{ 

, 21. D. C—Branan v. Wimsatt, 

App. 374, 298 Fed. 833, 36 ALR 
[certiorari den 265 U. S. 591 mem, 
SCt 639 mem, 68 L. ed. 1195 mem]. 

Ga. — Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
‘Rollestone v. Cassirer, 3 Ga. A. 161, 
59 SE 442. 

Ind.—Faris v. Hoberg, 134 Ind. 269, 
33 NE 1028, 39 AmSR 261. 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
995.2% AUR 57:9: 

N. J.—Fleckenstein v. Great Atlan- 
tic, ete., Tea Co., 91 N. J. Li. 145, 102 
A 700, LRA1918C 179. 

Wash.—Kinsman vy. Barton, 141 
Wash. ‘311, 314, 251 P 563. 

“Persons engaged in business may 
be considered as inviting the pub- 
lic to do business with them, and to 
enter their stores or places of busi- 
ness for that purpose; but it can 
hardly be said that that invitation 
is broad enough to include those who 
have no business to transact, and 
enter from curiosity or for their own 
interest, convenience, or gratifica- 
tion.’ Branan v. Wimsatt, 54 App. 
(D. C.) 374, 378, 298 Fed. 833, 36 ALR 
14 [certiorari den 265 U. S. 591 mem, 
44 SCt 639 mem, 68 L. ed. 1195 mem]. 

“Tf he goes into the store with- 
out any purpose of presently or at 
any time transacting any business 
in connection with the store, but 
merely for his own purposes... 
and he enters with either the ex- 
press or implied permission of the 
owner of the store, he is a licensee.” 
Kinsman v. Barton, supra. 

[a] One who enters to procure his 
overcoat which he has, by permis- 
sion of an employee, left in the store 
is merely a licensee. Keeran v. Spur- 
geon Mercantile Co., 194 Iowa 1240, 
191 NW 99, 27 ALR 579. 

[b] An undisclosed intention to 
make a purchase after fulfilling the 
purpose for which he enters will not 
render one who enters a store for 
the purpose other than the transac- 
tion of business therewith an invitee. 
Keeran y. Spurgeon Mercantile Co., 
194 Iowa 1240, 191 NW 99, 27 ALR 
Dads 

[c] A definite purpose to make 
present purchases is not essential 
to give one who enters into a store 
the status of an invitee, it being 
sufficient that he enters to look 
around, with the intention of pur- 
chasing if he sees articles which he 
desires. See infra § 223. 

22. Petree vv. Davison - Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
Fleckenstein v. Great Atlantic, ete., 
Tea Co., 91 N. J. L. 145, 102 A 700, 
LRA1918C 179. 

-[a] A child taken by a customer 
to a store merely for her own pleas- 
ure or convenience, and not for the 
purpose of any purchase by or for 
the child, was neither invitee nor 
trespasser, but a licensee. Petree v. 


course of his duties 


NEGLIGENCE 


licensee.?7 


trespasser upon 


status.°° 


building inspec- 


Davison-Paxon-Stokes Co., 30 Ga. A. 
490, 118 SE 697. 

23. Henry v. Disbrow Min. Co., 
144 Mo. A. 350, 128 SW 841. 

24. Mahoney v. W. A. Murtfeldt 
Co., 198 Mass. 471, 84 NE 798; Urban 
v. Focht, 231 Pa. 623, 81 A 55; Pet- 
tyjohn v. Basham, 126 Va. 72, 100 SE 
813; Bilton v. Mackenzie, 31 Ont. L. 
585, 19 DomLR 683. 

[a] Scaffolding.—(1) Where a 
contractor for the carpenter work 
on a building erects a scaffolding for 
the use of his own employees, he is 
under no obligation to provide scaf- 
folding for the painters, and a painter 
who uses such scaffolding is at most 
a bare licensee. Bilton v. Mackenzie, 
31 Ont. L. 585,.19 DomLR 633. (2) 
Where the general contractor em- 
ployed a subcontractor to do the 
plumbing in the building, an em- 
ployee of the subcontractor, who had 
a safe and easy method of access to 
the roof through a dormer window, 
cannot recover for his injuries re- 
ceived when a scaffold built by the 
general contractor for its carpenters 
broke when he was attempting to use 
it to reach the roof, his use of the 
scaffold being that of a licensee and 
not an invitee. Pettyjohn v. Basham, 
126 Va. 72, 100 SE 813. 

[b] Ladder.—Where plaintiff, an 
employee of a company having the 
contract to erect the steel framework 
of a building, used a ladder to the 
roof which had been placed there 
by employees of the company doing 
the masonry and carpenter work, he 
was, as to the latter company, merely 
a licensee and not an invitee. Mor- 
risey v. Boston, etc., R. Co., 230 Mass. 
171, 119 NE 675. 

25. Cole v. L. D. Willcutt, 
Co., 214 Mass. 453, 101 NE 995. 

[a] Stairway.—Where a contrac- 
tor to replace stairs in a building re- 
tained the exclusive control of the 
stairway, and did not invite employ- 
ees of other independent contractors 
to use it, such an employee, using the 
stairway, was a licensee as to the 
stairway contractor. Cole v. L. D. 
Willcutt, etc., Co., 214 Mass. 453, 101 
NE 995. 

26. Forsythe v. Shryack-Thom 
Grocery Co., 283 Mo. 49, 223 SW 39, 
10 ALR 711. 

[a] Falling into elevator shaft.— 
Where a workman, hired by the les- 
sor of a building to close up win- 
dows with brick, walks in to see the 
conditions without asking permis- 
sion of the tenant or the tenant’s 
agents on the premises, and is in- 
jured by falling into an open eleva- 
tor shaft, he is merely a licensee, if 
not a trespasser, so that the tenant 
is not liable for the injury. For- 
sythe v. Shryack-Thom Grocery Co., 
283 Mo. 49, 223 SW 39, 10 ALR 711. 

27. Ross v. Becklenberg; 209 Ill. 
A. 144. But see infra § 226. 

/28. Saffer v. Molter, 124 Ill. A. 21. 


etc., 
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to inspect the same has been held to be a mere 
A tenant and members of his family 
who ‘are permitted by the landlord to use for cer- 
tain purposes a part of the premises not included 
in the lease are mere licensees.?8 
upon the premises of a railroad company for the 
sole purpose of mailing a letter in a railroad postal 
car has been held to be a mere licensee with re- 
spect to the railroad company;*® and a merchant. 
who went onto a railroad company’s cotton plat- 
form to weigh cotton which he had purchased from 
third persons has been held to have the same 


One who went 


[§ 195] b. Habitual or Customary Use. Habitual 
or customary use of property for a particular pur- 
pose, without objection from the owner, may give 
rise to an implication of consent to such use, so 


that the users have the status of licensees.?* 
[§ 196] c. Knowledge. 


In order that a person 


29. Spence v. Grand Trunk R. Co., 
27 Ont. 3038, 308 (‘I do not think tha@ 
the plaintiff going upon the premises 
of the defendant companies for the 
sole purpose of posting a letter in 
the postal car of the train by which 
he was injured, can be said to have 
gone there upon business which con- 
cerned the defendant companies, and 
upon their invitation, express or im- 
plied, but he must be held to have 
gone there as a bare licensee. The 
postal car was constructed to re- 
ceive letters by persons desiring to 
post them, and was so constructed 
for the convenience of the public, 
and the invitation, if any, was the 
invitation of the post office depart- 
ment, and not the invitation of the 
defendant companies. The plaintiff 
came upon the premises of the de- 
fendant companies simply for his 
own benefit, without any reciprocal 
advantage to them, and they could 
only be liable to him for something 
in the condition of the premises in 
the nature of a trap’). 

30. Kruse v. Houston, etc., R. Co., 
(Tex. Civ. A.) 253 SW 623 (so hold- 
ing although cotton so weightd was 
usually thereafter shipped over de- 
fendant’s road, defendant having no 
interest in the transaction of weigh- 
ing by the buyer and it not being 
possible that it could derive any 
benefit therefrom). 

31. U. S.—Escanaba Mfg. Co. v. 
O’Donnell, 212. Fed. 648, 129 CCA 
184; Northern Pac. R. Co. v. Curtz, 
196 Fed. 367, 116 CCA 403. 

D. C.—Branan v. Wimsatt, 54 App. 
874, 298 Fed. 838, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 
SCt 639 mem, 68 L. ed. 1195 mem]. 

Ga.—Etheredge v. Central of Geor- 
gia R. Co., 122 Ga. 853, 50 SH 1008. 

Ky.—Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

N. Y¥.—Nicholson v. Erie R. Co., 41 
N. ¥. 525. 

Pa.—Kremposky v. Mt. Jessup Coal 
Co., 266 Pa. 568, 109 A 766. 

Va.—Chesapeake, ete, R. Co. v. 
Corbin, 110 Va. 700, 67 SH) 179. 

Wis.—Brinilson v. Chicago, ete., R. 
Co., 144 Wis. 614, 129 NW 664, 32 
LRANS 359. 

[a] Bridge.—Where a bridge con- 
structed by a mining company to 
earry its tracks across a ravine upon 
its property had footwalks thereon 
which had for many years been gen- 
erally used by people, both adults 
and children, as a way, in which the 
mining company acquiesced, such 
walks became permissive ways and 
persons using them were licensees. 
Kremposky v. Mt. Jessup Coal Co., 
266 Pa. 568, 109 A 766. 

{b] Trestle.n—Where a trestle 
supporting a tramroad at a mine was 
commonly used by the public as a 
walkway, with the acquiescence of 
the mining company, a child walk- 
ing on such trestle on his way to 
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may have the biidas of a licensee, the owner or 
person in charge of the premises must have knowl- 
edge of his entry or presence thereon, or of a 
customary use of the property for the purpose for 


which such person is using it.%? 


[§ 197] d. Extension of Hospitality or Favor. It 
has been held that one who comes on premises by 
express invitation to enjoy hospitality as a guest 
of the owner or occupant,** or a guest who enters 
merely to receive a gratuitous favor from the owner 
or occupant,** has only the rights of a licensee and 
must take the property as he finds it.35 

[§ 198] e. Going beyond Invitation. 
person has entered on the premises of another un- 


der invitation, express or: implied, 


that invitation,®® and becomes a bare licensee if 
he goes, for purposes of his own, to some part of 
the premises other than that to which he was in- 
vited,” uses the premises for purposes or In ways 
other than those for which they were intended or 
his invitation extends,’®* or remains on 
the premises beyond a reasonable time after his 


to which 


school was a licensee. Sage v. Creech 
Coal Co., 194 Ky. 415, 240 SW 42. 
[ec] Breakwater.—Where the cov- 
ering of a breakwater formed part 
of an even walk along and above 
the waters of a lake, and was used 
by the public as:a footpath, and boys 
made a practice of so using it, and 
also used it as’a place for boating, 
fishing, and swimming, with the 
knowledge of the owner, a boy who 
was walking along the breakwater 
looking for tin plates and colored 
glass thrown from railroad dining 
cars was a licensee. Brinilson v. 


Chicago, ete., R. Co., 144 Wis. 614; 
129 NW 664,°32 LRANS 359. 
&2. Branan v. Wimsatt, 54 App. 


(D. C.) 374, 298 Fed. 833, 36 ALR 14 
[certiorari den 265 U. S. 591 mem, 
44 SCt 639 mem, 68 L. ed. 1195 mem]; 
Sandstrom v. Minneapolis, etc., ie 
Co., 198 Mich. 99, 164 NW 472; West- 
borne Coal Co. v. Willoughby, 133 
Tenn. 257, 180 SW 322. 

{a] Some known customary use 
is necessary as a basis for a license 
by acquiescence. Sandstrom v. Min- 


neapolis, ete, R. Co., 198 Mich. 99, 
164 NW 472. 
[b] Such knowledge may be im- 


plied from the circumstances. Bra- 
nan v. Wimsatt, 54 App. (D. C.) 374, 
287 Fed. 833, 86 ALR 14 [certiorari 
den 265 U. S. 591 mem, 44 SCt 639 
mem, 68 L, ed. 1195 mem]. 

33. L. EB, Meyers’ Co. v. Logue, 212 
Ky. 802, 806, 280 SW 107; Greenfield 
Vv. Miller, 173 Wis. 184, 180 NW 834, 
12 ALR 982; Southcote v. Stanley, 1 
HM & IN. 247, 156 Reprint 1195, 19 
ERC 60. 

“A licensee is one who goes upon 
the property of another, either by 
express invitation or with his im- 
plied acquiescence, not on any busi- 
ness of the owner or occupant, but 
solély in pursuit either of the licen- 
see’s own business, pleasure or con- 
venience,” } Meyers’ Co. Vv. 
Logue, supra. 

[a] Leading case—‘‘The case of 
Southcote v. Stanley, 1 H. & N. 247, 
156 Reprint 1195, 19 ERC 60, appears 
to be the leading case upon the ‘sub- 
ject.” Greenfield v. Miller, 173 Wis. 
184, 189, 180 NW 8384, 12 ALR 982. 

34, Majestic Theater Co, v. Lutz, 
210 Ky. 92, 100, 275 Sw 16. 

“If, however, there is no benefit 
to the invitor but the invitee alone 
is benefited, or the invitation is for 
his pleasure or amusement, the rule 
is much the same as that governing 
licensees. A guest who is receiving 
a gratuitous favor has no such rela- 
tion to the invitor as to create the 
duty to make the place where hos- 
pitality is tendered safe, or better 


| tion he finds them.” 
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mere licensee to 


Where a 


he is bound by | licensee.*? 


The rule in this 


than it is. But like the licensee he 
must take the premises in the condi- 
Majestic Thea- 


ter Co. v. Lutz, supra. 
35. See cases supra notes 338, 34. 
36. See infra § 238. 
37. See infra a8 eas we 
88. See infra § 2 
39. See infra § O88. 
40. Ill—Casey v. Adams, 234 Ill. 


350, 84 NE 933, 1283 AmSR 105, 17 
LRANS 776 [aff 187 Ill. A. 404 (foll 
Gibson v. Leonard, 143 Ill. 182, 32 
NE 182,’ 36 AmSR 376, 17 LRA 588 
{aff 37 Ill. A. 344])]; Eckels v. Ma- 
her; 137 “Ill: A. 45° [foll Gibson” v. 
Leonard, 143 Tll. 182, 82 NE 182, 36 
es 376, 17 LRA 588 (aff 37 Ill. A. 

Mass.—Creeden v. Boston, etc., R. 
Co., 193 Mass. 280, 79 NE 344, 9 Ann 
Cas 1121 [dist Learoyd v. Godfrey, 
138 Mass. 815 (set out and quoted 
infra § 226 note 4 [b]; Parker v: 
Barnard, 135 Mass. 116, 46 AmR 450 
(cited supra § 115 note 12)]. 

N. Y.—Racine v. Morris, 136 Ap 
Div. 467, 471,.121 NYS 146 [aff 301 
ING. 240, 94. NE 864}. 

Okl.—Kitheart v. Feldman, 89 Okl. 
276, 215 -P 419. 

Tenn.—Burroughs Adding Mach. 
Co. v. Fryar, 132°Tenn. 612, 179 SW 
127, LRA1916B 791. 

Tex.—Greenville v. Pitts, 102 Tex. 
1, 107 SW 50, 182 AmSR: 8438, 14 
LRANS 979. 

“There is no logical distinction be- 
tween the rights of a fireman and ‘a 
policeman on private premises in the 
performance of duty, and I am of 
opinion that they are both licensees 
by operation of law, but may not be 
said to be upon the premises by invi- 
tation of the owner, express or im- 
plied.” Racine v. Morris, supra. 

fa] Entering vacant building.—A 
police officer who went into a vacant 
building, the door of which was un- 
fastened, in performance of his duty, 
as prescribed by a rule of the police 
department and of his superior offi- 
cers, was a mere licensee, and the 
owner of the building was not liable 
for an injury received by such officer 
from falling through a_ trapdoor 
opening. Brennan v. Keene, 287 
Mass. 556, 1830 NE 82, 18 ALR 629. 

41. See supra § 115. 

42. Great Cent. R. Co., v. Bates, 
[1921] 3 K. B. 578. 

43. Attendance on fire outside of 
scope of duty see infra § 221. 

44. See cases infra note 45. 

[a] Origin of license immaterial, 
—The fact that the license has its 
origin in a source other than the 
owner does not detract from the ap- 
plicability of the rule that a mere 


[§ 200] g. Firemen. 
department who enters a building in the exercise 
of his duties*? is a mere licensee under permission 
to enter given by the law,** and the owner or occu- 
pant of the building does not owe to such person 
any duty to keep the premises in a safe condition.*® 


[§§ 196-200 


' invitation has expired.*® 
[§ 199] f. Policemen or Constables. It has been 


held that a policeman or constable entering pri- 
vate premises in the performance of his duty is a 


whom the owner owes no common- 


law duty to keep the premises safe,*° although the 
owner may be lable for an injury resulting from 
his neglect of a statutory duty with respect to 
the condition of the premises.*+ 
been held that a constable who, in the ordinary 
execution of his duty, and where no felony has been 
or is being committed, enters premises without a 
warrant for the purpose of investigating, he sus- 
pecting that something is wrong, is not even a 


In England it has 


A member of a public fire 


respect is not changed by the fact 


naked license to enter premises does 
not impose an obligation on the own- 
er to provide against the dangers of 
accident. Gibson yv. Leonard, 143 Ill. 
182, .32' NE .182;' 36 .AmSR* 376; 17 
LRA 588 [aff 37 Ill. A. 344]. 

45. Cal.—Pennebaker v. San Joa- 
quin Light, etc., Co., 158 Cal. 579, 112 
teatth: 139 AmSR 202, 381 LRANS 

Colo.—Lunt v. Post Printing, etce., 
Co., 48 Colo. 316, 110 P 203, 30 LRANS 
60, 21 AnnCas 492. 

Ill.—Gibson vy. Leonard, 143 Ill. 182, 


382 NE 182, 36 AmSR 376, 17 LRA 
588 [aff 37 Tll. A. 344]; >Volluz v. 
Hast St. Louis Light, ete, Co., 210 


Ill. A. 565; Thrift v. Vandalia R. Co., 
145 Ill. A. 414. 
Ind.— Woodruff v. Bowen, 136 Ind. 
431, 34 NE 1113, 22 LRA 198. 
Md.—Steinwedel v. Hilbert, 149 Md. 
121, 131 A 44. 


Minn.—Hamilton v. Minneapolis 
Desk Mfg. Co., 78 Minn. 3, 80 NW 
693, 99 AmSR 3850. 

Nebr.—New Omaha Thomson- 
Houston Electric Light Co. v. An- 
derson,-73 Nebr. 84, 102 NW 89. 

N. J.—Barnett v. Atlantie City 


Electric Co., 87 N. J. L. 29, 31, 93 A 
108 [cit Cyc]; Kelly v. Henry Muhs 


Co., TRING Ts) L.4858, ‘59> AS 2 
N. Y.—Eckes v. Stetien “98 App. 
Div. 76, 90 NYS 4738; Baker v. Otis 


El. Co., 78 App. Div. 513, 79 NYS 663 
(in this case it did not appear that 
the injured fireman entered by any 
way which it was reasonable to anti- 
cipate he would take, or that the 
men who had preceded him had not 
themselves removed the guard rail 
and moved the elevator). 

Oh.—KEckert v. Refiners Oil Co., 17 
Oh. A. 221; Mason pte etc., Co. v. 
Lansinger, 6 Oh, A. 310. 

R. I.—Beehler v. Daniels, 19 R. L. 
49, 31 A 582; Beehler vy. Daniels, 18 
Ror 563, 564, 29 A 6, 49 AmSR 790, 
27 LRA 512) 

Tenn.— Buckeye Cotton Oil Co. v. 
Campagna, 146 Tenn. 389, 242 SW 
646; Burroughs Adding Mach. Co. v. 
Fryar, 1382 Tenn. 612, 179 SW 127; 
LRAI1916B 791. 

Tex.—Houston Belt, ete., R. Co. v. 
O’Leary, (Civ. A.) 136 Sw 601. 

“The plaintiff argues that it was 
his duty to enter the premises and, 
consequently, since an owner may 
reasonably anticipate the liability of 
a fire, a duty arises from the owner 
to the fireman to keep his premises 
guarded and. safe. An extension of 
this argument to its legitimate re- 
sult, as a rule of law, is sufficiently 
startling to show its unsoundness. 
The liability to fire is common to all 
buildings and at all times. Hence 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the fire was caused by the negligence of the 
occupant of the building,*® or that the fire alarm 
was turned in by the owner of the premises*? or 
sent in from a special fire alarm box of the owner.*® 
The owner or occupant may, however, be liable for 


injury to a member of the fire 


sulting from his failure to comply with statutory 
requirements with respect to safety of the prem- 
ises,*® and liability has been imposed for injury to 


every owner of every building must 
at all times keep every part of his 
property, in such condition, that a 
fireman, unacquainted with the place, 
and groping about in darkness and 
smoke, shall come upon no obstacle, 
opening, machine or anything what- 
ever which may cause him injury. 
This argument was urged in Wood- 
ruff v. Bowen, 136 Ind. 431, 34 NE 
1113, 22 LRA 198; but the court said: 
‘We are of the opinion that the owner 
of a building in a populous city does 
not owe it as a duty at common law, 
independent of any statute or ordi- 
nance, to keep such building safe for 
firemen or other officers, who, in a 
contingency, may enter the Same un- 
der a license conferred by law.’” 
Beehler y. Daniels, supra. 

{a] Reason for rule.—‘“‘Within the 

limits of the municipality by which 
they are employed, firemen and po- 
licemen are authorized by law to go 
upon the premises of any one in the 
discharge of their duties. The own- 
er cannot prevent their entry, nor 
can he control their actions while 
they are there.” Buckeye Cotton Oil 
Co. v. Campagna, 146 Tenn. 389, 394, 
242 SW 646. 
. [b] “In the absence of ordinance 
or statute changing the common-law 
rule in this regard, a fireman enter- 
ing a building under imperative pub- 
lie necessity is but a licensee, who 
assumes the risks as he finds them, 
and to whom the owner of the prem- 
ises owes no special duty to main- 
tain those premises in a safe con- 
dition.” Pennebaker v. San Joaquin 
Light, etc., Co., 158 Cal. 579, 588, 112 
P 459, 1839 AmSR 202, 31 LRANS 
1099. 

46. Lunt v. Post Printing, etc., 
Co., 48 Colo. 316, 110 P 203, 30 LRANS 
60, 21 AnnCas 492. 

47. Lunt v. Post Printing, 
Co., supra. 

[a] Reason for rule.—‘‘In all in- 
stances the firemen respond to a no- 
tice, call or alarm of some nature, 
either by or from the occupant of 
premises, his servants, or another. 
This alarm apprises the firemen of 
the existence and location of condi- 
tions indicating fire, and the law, 
when such conditions exist, creates 
their right and imposes upon them 
the public duty to enter upon the 
premises. The right to enter exists 
before the alarm is sounded, and in- 
deed exists without an alarm if the 
conditions are present. The right 
thus created extends not only to the 
particular premises upon which the 
conditions exist, but to adjacent 
premises, which, in the opinion of the 
firemen,’ it may be necessary to en- 
ter in order to facilitate the dis- 
charge of their duty. When the right 
to enter is dependent upon an invi- 
tation, it is the-invitation, express 
or implied, that creates the right to 
enter, and without the invitation the 
right does not exist. Hence as an 
alarm does not create the right to 
enter, and the right exists indepen- 
dent of the alarm, it cannot be an 
invitation. It is true the complaint 
alleges that the defendant turned in 
the alarm, or caused it to be turned 
in. In such a case, as in any other, 
the right of the firemen to enter, 
when conditions indicating fire are 
present, exists before the alarm. How 
then can the sounding of the alarm, 
in such a case, create the right to 
enter any more than though the 
alarm was given by a stranger to 


etc., 
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tion.®*° 
department re- 


the premises? When the alarm of 
fire is given, the department responds 
as readily when it is given by a 
stranger as by the occupant of the 
premises, and the powers and duties 
of the fire department are the same 
whoever may send in the alarm. In- 
deed the occupant of the premises 
may object to the sending in of the 
alarm, yet it may be sent in over his 
objections. The occupant may stand 
at the boundary of his premises and 
forbid the entrance of firemen. there- 
on, and he may attempt to keep the 
firemen therefrom, yet the firemen 
may brush him aside and with im- 
punity enter the premises over his 
protests, in discharge of their duty. 
So that the occupant has no more 
to do with permitting the firemen to 
enter than any other of the public. 
The firemen are on the premises, not 
in discharge of any private duty due 
from them to the occupant, but.of a 
public duty which they owe to the 
public. Indeed it may be said, that 
in populous cities the firemen are 
more concerned to keep a firé con- 
fined to the one premises and to pre- 
vent its spreading into a general con- 
flagration, than they are in the pres- 
ervation of the property of the occu- 
pant, although the latter also con- 
cerns them. The alarms are but a 


part of the general system of a fire| 


department, designed to apprise the 
department of the existence and lo- 
eation of conditions indicating a fire. 
The general system of the depart- 


ment is one of service to the public) 


and the turning in of the alarm is 
but a detail in this public service. 
The occupant of premises, observing 
a condition indicating fire therein, 
Owes it to the public to turn in an 
alarm, and a stranger to the prem- 
ises, observing a like condition, owes 
it to the public to turn in an alarm. 
In either event the occupant or the 
stranger performs the same public 
service. Of course the occupant, in 
addition to performing a public serv- 
ice, likewise performs a_ personal 
one; but this difference cannot make 
the right of the firemen ‘to enter de- 
pendent on the will or act of the 
occupant, when that right already ex- 
ists by force of law.” Lunt v. Post 
Printing, etc., Co., 48 Colo. 316, 324, 
110 P 203, 30 LRANS 60, 21 AnnCas 
492, 

[b] The fact that there was not 
actually a fire on the premises when 
the alarm was turned in does not 
change the status of a member of 
the fire department responding to 
such alarm, there being no showing 
that the alarm was not turned in in 
good faith. Lunt v. Post Printing, 
etc., Co., 48 Colo. 316, 327, 110 P 208, 


30 LRANS 60, 21 AnnCas 492 (The, 


inevitable conclusion is, that the 
turning in of the alarm by the. de- 
fendant was not an invitation to en- 
ter the premises. The pleader seem- 
ingly endeavored to overcome this 
by alleging that the alarm was turned 
in ‘when in truth and in fact there 


was no fire in or upon the said prem- |} 


ises.’ It will be noticed that no- 
where in the complaint is it alleged 
that the defendant or its servants 
knew there was no fire in or upon 
the premises. The complaint al- 


leges that large volumes of supposed 


smoke were issuing from the etching 
room, and that there was a sup- 
posed fire in the room. The word 
‘smoke’ in the complaint and in this 
opinion is used as it is ordinarily 
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a fireman, entering business property in perform- 
ance of his duties by a means of access prepared 
for those entitled to enter, resulting from negligent 
failure to keep such means of access in safe condi- 


A member of a fire insurance patrol or salvage 
corps, charged with the duty of saving property 
endangered by fire, has been held to be a mere 
licensee when he enters in the course of his duties.°+ 


understood. The firemen supposed 
it was smoke and it must be taken 
from the complaint, as nothing ap- 
pears therein to the contrary, that 
the servants of the defendant, in 
good faith, also supposed it was 
smoke. If there were great volumes 
of supposed smoke present, the serv- 
ants of the defendant were certainly 
justified in believing with the old 
saying that, ‘where there is so much 
smoke there must be some fire,’ even 
though that fire was occasioned by 
some unknown chemical action of the 
acids If the supposed fire was oc- 
casioned by the acid, or something 
else, it called for investigation and 
action by the fire department, so that 
if fire was present, not only should 
the property of the defendant be 
saved, if possible, but what was of 
more importance to the public, a 
general conflagration be prevented. 
Unless the contrary be assumed to 
have existed, it must be concluded 
that the servants of the defendant, 
in good faith, believed and had the 
right to believe that there was a fire, 
and in such a case they ought to 
turn in an alarm, or cause it to be 
turned in. It would not be a salu- 
tary rule to announce that a per- 
son, be he the occupant or a stran- 
ger, is bound, at his peril, to know 
that a fire in truth and in fact ex- 
ists, when all indications point that 
way, before he turns.in the alarm. 
In cities especially, every equipment 
of a fire department is chosen and 
every act thereof is done to the end 
that every minute shall be utilized 
in order. that the shortest possible 
time shall intervene between the 
breaking out of a fire and the arrival 
of the firemen. Ofttimes a few min- 
utes will put a fire beyond easy con- 
trol and convert it into a general 
conflagration. It is best, therefore, 
that a person be permitted to act 
quickly upon indications presented to 
him and not lose what might be 
precious minutes in investigating, so 
as to be absolutely sure that a fire 
exists. Certainly when great vol- 
umes of supposed smoke issue out of 
a room, any person is justified in be- 
lieving that a fire exists, whether 
occasioned by nitrie acid or other- 
wise, and is justified in acting upon 
that belief, and in turning in an 
alarm of fire without losing more 
time in investigation. It is there- 
fore concluded that the servants of 
the defendant, in good faith, believed 
that a fire existed in that etching 
room and that under these circum- 
stances they turned in an alarm of 
fire, as they ought to have done, and 
that the alarm so turned in was not 
an invitation ...and that the de- 
ceased came upon the premises in 
the character of a licensee, under cir- 
cumstances and conditions, requiring 
his presence in the discharge of his 


duties’). 

48. Baker v. Otis El. Co., 78 App. 
Div. 513, 79 NYS 663. 

49. See supra § 115. 

50. Meiers v. Fred Koch Brewery, 


229 N. Y. -10, 127..NE 491, 13 ALR 
633 (set out and quoted infra § 226 
note 5 [a]). 

51. Gibson v. Leonard, 143 Ill. 182, 
32 NE. 182, 36 AmSR 3:76, 17 LRA 
588 [aff 87 Ill. A. 344]; Steinwedel 
v. Hilbert, 149 Md. 121, 181 A 44 
(where the court. considered it un- 
necessary to discuss a suggested dis- 
tinction in this respect between fire- 
men and salvage corps men). 
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[§ 201] 2. General Rule as to Licensees. With 
respect to a licensee the duties of a property owner 
are substantially the same as with respect to a tres- 
passer,°? about the only essential difference arising 
out of the duty of anticipating the presence of a 
licensee ;>* and indeed, general statements of the rule 
of nonliability are frequently couched in language 
equally apt to designate either a trespasser or a 
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affirmative duty of care with respect to a mere 
licensee®®> and no duty to protect him;°* but as a 
licensee has some rights,°? and the owner of the 
premises has some duties toward him,°® statements 
of the rule are usually accompanied by statements 
of some of the exceptions thereto. The most usual 
statement of the general rule is that no duty ex- 


ists toward a mere licensee except to refrain from 
but the 


licensee.®* 


52. Ark.—Knight v. Farmers’, etc., 
Gin Co., 159 Ark. 428, 252 SW_ 30. 

Ill.—Milauskis v. St. Louis Termi- 
nal R. Assoc., 286 Ill. 547, 122° NE 
78; Pauckner v. Wakem, 931 Il. 276, 
83 NE 202, 204, 14 LRANS-1118. 

Ky. —Sage v. Creech Coal Co., 194 
Ky. 415, 418, 240 SW 42. 


N. Y.—St. Cartier v. New York, 
ete., R. Co., 179 App. Div. 117, 165 
NYS 852. 


Wis.—Lewko v. Chas. A. Krause 
Milling Co., 179 Wis. 83, 190 NW 924. 
“In so far as the duty of the own- 
er is concerned there is but dittle 
and usually no difference in the two 


relationships.” Sage v. Creech Coal 
Co., supra. 
[a] The terms “mere licensee” or 


“bare licensee’ are often used as 
synonymous with “trespasser.” Pitts- 
burgh, ete., R. Co. v. Simons, (A.) 76 
NE 888, 886 Laff 168 Ind. 333, 79 NE 
911]. 

ba Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

Duty to anticipate presence of 
licensee see infra § 206. 

54. See cases supra § 132; and in- 
fra this section. 

[a] For example, the rule has 
been stated as follows: “the owner 
of premises iS under no general duty 


to exercise care to make them safe 


for the use of others coming thereon 
without authority, invitation, or al- 
lurement.’”’ Denison Light, etc., Co. 
v. Patton, 105 Tex. 621, 626, 154 SW 
540, 45 LRANS 303 [rev (Civ. A.) 
135 SW 1040]. 

55. Ark.—Knight v. Farmers’, etc., 
Gin Co: 159, Ark... 428,252 Sw 30: 
Mitchell v. Ozan- Graysonia Lumber 
Co., 151 Ark. 6, 2385 SW 44. 

Cal.—Jacobson _ v. Northwestern 
Pac. R. Cos 175 Cal, 468, 166 P 3. 

Colo.—Windsor Reservoir, ete: Co. 
v. Smith, 261 P 872. 

Til. —Pauckner vy. Wakem, 231 II. 
276, 83 NE 202, 14 LRANS 1118; 
Devine y. Armour, PHO LHe TAY juz 
Jacobs v. Michel, 137 Ill, A. 221. 

Ind.—Thistlewaite v. Heck, 75 Ind. 
A. 359, 128 NE 611. 

Iowa.—Dodge v. Chicago Great 
Western R. Co., 164 Iowa 627, 634, 
146 NW 14 [cit Cyc]. 

Ky.—Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Laxton vy. 
Wisconsin Steel (low wes) Ky. 652, 201 
SW 15, LRA1915D 249. 

Me.—-Nelson v. Burnham, etc., Co., 
114 Me. 213, 95 A 1029; Stanwood v. 


Clancey, 106 Me. 72, 15 A 293, 26 
LRANS 1218. 
Mass. — Brennan v. Keene, 237 


Mass. 556, 130 NE 82, 13 ALR 629; 
McManus y. Thing, 202 Mass. 11, gs 
NE 442; Bowler v. Pacific Mills, 200 
Mass. 364, 86 NE 767, 128 AmSR 432, 
21 .LRANS 976; Shea’ vy, Gurney, 163 
Mass. 184, 39 NE 996, 47 AmSR 446. 

Minn. —Mazey v. Loveland, 133 
Minn. 210, 158 NW 44, LRA1916F 279; 
Hyatt. v. “Murray, 101 Minn. 507, 112 
NW 881 

Mo. —Wara v. Kellogg, 164 Mo. A. 
81, 148 SW 174. 

Nebr.— Shults v.,Chicago,, etc,,* R. 
Co., 91 Nebr. 587, 136 NW 834; Shults 
Vv. Chicago, etc. Fs 0.2 oo Nebr. 272, 
277, 119 NW 468 [cit ’Cycl; Chesley 
v. Rocheford, 4 Nebr. (Unoff.) 768, 
96 NW 241. 

N. J.—Fleckenstein v. Great Atlan- 
tic, ete., Tea Co., 91 N. J’ L. 145, 102 
A100, LRA1918C Dio. 


Y.—Fox v. Warner-Quinlan As- 


The general rule is that there is no 


phalt Co., 204 N. Y. 240, 97 NE 497, 
$8 LRANS 395, AnnCasi913C 745; 
Stacy v. Shapiro, 212 App. Div. 723, 
208 NYS 3805; Nesterovich v. Mt. 
Olivet Cemetery, 212 App. Div. 286, 
208 NYS 609; Whitney v. Terry, etc., 
Co., 158 App. Div. 608, 148 NYS 905; 
Roche v. American Ice Co., 140 App. 
Div. 341, 125 NYS 323; Englehardt v. 
Central New England R. Co., 139 App. 
Div. 786, 124 NYS 494; Haack v. 
Brooklyn Labor Lyceum <Assoc., 44 
Misc. 273, 89 NYS 888. 4 

Or.—Carr v. Oregon-Washington 
Rsvete!, Cox 261" P5899: 

Pa.—Urban v. Focht, 231 Pa. 623, 
81 A.55. 

Tex.—Houston, etc., R. Co. v. Sga- 
linski, 19 Tex. Civ. ‘A. 107, 46 SW 
113: 
Alta.—Carlson vy. Canadian Pac. R. 
Co., 51 DomLR 250, [1920] 1 West 
Wkly 595 [app dism [1921] 2 West 
Wkly 938]. ‘ 

Ont.—Graham v. Queen Victoria 
Niagara Falls Park Comrs., 28 Ont. 
1; Downs v. Hamilton, etce., R. Co., 
10 OntWR 657. 

“The owner owes no duty, except 
to abstain from positive wrongful 
acts which foreseeingly may result 
in an injury to such a person.” Bren- 
nan v. Keene, 237 Mass. 556, 561, 130 
NE 82, 13 ALR 629. 

[a] “It is in the nature of a mere 
license that its grant creates no duty 
and imposes no obligation upon the 
licensor to provide against danger or 
aceident.”. Urban. V.. Focht,,.231 “Pa. 
6238, 625, 81 A 55. 

56. Ind.—Thistlewaite v, Heck, 75 
Ind. A. 359, 128 NE 611. 

Mass.—Pilon v. Hasthampton Gas 
Co., 248 Mass. 57, 142 NE 640. 

Minn.—Mazey v. Loveland, 183 
Minn. 210, 158 NW 44, LRA1916F 
279; Schreiner v. Great Northern R. 
men 86 Minn, 245, 90 NW 400, 58 LRA 

Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576. 

N. Y.—Sterger v. Van Sicklen, 132 
N. Y. 499, 30 NE 987, 28 AmSR 594, 
16 LRA 640. 

Tex.—Bleich vy. Emmett, (Civ. A.) 
295 SW 228, 226. 

“That the owner or occupant of 
premises is under no duty to pro- 
tect those who go upon the prem- 
ises as volunteers, or merely with the 
consent of the owner or occupant 
solely for their own private pur- 
poses, is too well settled to require 
citation of authorities. Such persons 
are mere licensees to whom the own- 
er Owes no duty except not to wan- 
tonly injure them.” Bleich vy. Em- 
mett, supra. 

57. Lunt v. Post Printing, etc., 
Co., 48 Colo. 816, 110 P 208, 30 
LRANS 60, 21 AnnCas 492; Wood- 
ruff v. Bowen, 186 Ind. 431, 384 NE 
1113, -22> URA” 198; Reardon v, 
Thompson, 149 Mass. 267, 21 NE 369; 
Lauritsen v. American Bridge Cox 87 
Minn. 518, 92 NW 475. 

58. Rollestone v. Cassirer, 3 Ga. 
A. 161, 59 SE 442. 

59. 'U. S.—Strough v. New Jersey 
Cent.) R. “Co; 209) Weds 28, "126 CalA 
165; Currier vy. Dartmouth College, 
i117 Fed. 44, 54 CCA 430. 

Ala.—Birmingham Re. SterriCon ye 
Cockrum, 179 Ala. 372, 60 S 304. 

Ariz.—Southwest Cotton Comery. 
Pope, 25 Ariz. 864, 379, 218 P 152 
[quot Cyc]. 


willfully or wantonly 


injuring him,°® 


Cal.—Powers v. Raymond, 197 Cal. 
126, 239 P 1069; Giannini v. Campo- 
donico, 176 Cal, 548, 169 P 80; Means 
vy. Southern California R. Co., 144 
Cal. 473, 77 P 1001, 1° AnnCas 206; 
Smelser  v. Deutsche Evangelische 
Lutherische Gemeinde Der St. Mar- 
kus Kirche, (A.) 263 P 838; Lind- 
holm y. Northwestern Pac. R. Co., 79 
Cal. A, 34, 248 P 1033; Brown v. Pep- 
perdine, 58 Cal. A. 334, 200 P 36; 
Polk v. Laurel Hill Cemetery Assoc., 
37 Cal. A. 624, 174 P 414; Corbett v. 
Spanos, 37 Cal. A. 200, 173 PF 169: 
Herzog v. Hemphill, 7 Cal. A. 116, 93 


P 899. 


Canal Zone,—Fitzpatrick v. Pan- 


ama R. Co., 2 Canal Zone 111. 

Colo.—Windsor Reservoir, etc., Co. 
v. Smith, 261 P 872; Lunt v. Past 
Printing, ete., Co., 48 Colo. 316, 110 
P 203, 30 LRANS 60, 21 AnnCas 492. 

Del. '—Tully Vv. Philadelphia, ete., R. 
Co,, 19 Del. 455, ot A 95; Weldon V. 
Philadelphia, etc., R. Co., 18 Del. 1, 43 
A 156. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U.’'S. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem]. 

Fla.—Pensacola, etce., SS. Co. v. 
Austin, 63 Fla. 241, 58 "S 611. 

Ga.—Jones Vv. Asa G. Candler, Inc., 
22 Ga, A. 717, 97 SE 112, 113 "tquot 
Cyc]. 

Ill.—Marcovitz v. Hergenrether, 302 
Ill. 162, 184 NE 85; Casey v. Adams, 
234 Ill. 350, 84 NE 933, 123 AmSR 
LOSI LRANS 776 [aft P3T. Ales 
Pauckner v. Wakem, 231 Ill. 
276, 883 NE 202, 14 LRANS 1118; 
Gibson v. Leonard, 143 Ill. 182, 32 
NE 182, 36 AmSR 376, 17 LRA 588; 
Moore v. Ohio Oil Co., 241 Ill. A, 388; 
Ross y. Becklenberg, 209 Ill, A. 144; 
Devine v. Erie R. Co., 205 Ill. A. 550; 
Thrift v. Vandalia R. Co., 145 Ill. AY 
414; Jacobs v. Michel, 137 Ill. A, ‘2215 
Pamler v. Byrd, 131 Til... A. 495: 
Crane v. Sobkowicx, 131 Ill. A. 211. 

Iowa.—Papich v. Chicago, etc.,. R. 
Co., 183 Iowa 601, 167 NW 686; Davis 
v. Bonaparte, 187 Iowa 196, 114 NW 
896. 

Kan.—Chicago, etc., R. Co. v. Lacy, 
78 Kan. 622, 97 P 1025. 

Ky.—Shaver v. Louisville Gas, etc. 
Co., 207 Ky. 180, 268 SW 1082; Cum- 
mings v. Paducah Grain, etc., Co., 
190 Ky. 70, 74, 226.SW 345 [quot 
Cyc]. 

La.—Foshee v.. Grant,,, 152 Ta. 303; 
93 § 102; Allen v. Atlas Oil Co. 140 
La. 184, 79 S_919,,.920.; [eity Cyc)’, 

Me. — Anderson v. Androscoggin 
Pulp Co., 1385 A 249; Kidder v. Sadler, 
117 Me. 194, 103 A 159; Nelson v. 
Burnham, ete., Coy, deh Me.. 213, 95 A 
1029; Stanwood v. Clancey, 106 Me. 
W2. (5A 293, 26 LRANS 1213; Dixon 
v. Swift, 98 Me, 207, 56 A 761. 

Ma. —Rosenkovitz v. United Eee etc., 
Co., 108 Md. 306, 70 A 108. 

Mass.—Howlett v. Dorchester 
Trust Co., 256 Mass. 544, 152 NE 
895; Murphy v. Huntley, 351 Mass. 
555, 146 NW 710; Murphy v. Boston, 
etc., RY “Gor 248’ Mass, 78, 142 NE 
782; Pilon v. Easthampton Gas Co., 
248 Mass. 57, 142 NE 640; Leuci v. 
Sterman, 244 Mass. 236, 138 NE 399, 
28 ALR’ 853; Prondecka v. Turners: 
Falls Power, etc., Co., 241 Mass. 100, 
134 NE 352; Hafey v. Turners Falls 
Power, etce., Co., 240 Mass. 155, 133 
NE 107; Freeman v. United Fruit Cos 
223 Mass, 300, 111 NE 789; Romana 
v. Boston El.’ R. Co., 218 Mass. 76, 
105 NE 598, LRA1915A 510, AnnCas 


For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number, 


§ 201] 


‘ 


courts frequently add to this exception, or state 
in place thereof, some of the other well recognized 
exceptions, such as the duty not to set traps for a 
licensee®® or expose him to hidden perils,** or to 
use care to avoid injuring him after his presence 
is or should be discovered,®? or not to injure him 
through active negligence.®® Another expression of 


1917A_ 893; Cole v. L. D. Willcutt, 
etc.;, “Co. 214 Mass. 453, 101 NE 995; 
Myers v. Boston, ete., R. Co., 209 
Mass. 55, 95 NE 76; Bowler v. Pa- 
cific Mills, 200 Mass. 364, 86 NE 767, 
128 AmSR 432, 21 LRANS CTSA West 
v. Poor, 196 Mass. 183, 81 NE 960, 124 
AmSR 541, 11 LRANS 936; McManus 
v. Thing, 194 Mass. 362, 80 NE 487; 
Blackstone v. Chelmsford Foundry 
Co., 170 Mass. 321, 49 NE 635; Shea 
v. Gurney, 163 Mass. 184, 39 NE 996, 
47 AmSR 446. 

Mich. —Douglas v. Bergland, 216 
Mich. 380, 185 NW 819, 821, 20 ALR 
197 [quot Cyc]; Boner v. Eastern 
Michigan Power Co., 210 Mich. 142, 
177 NW 225, 227 [cit Cyc]. 

Minn.—Schreiner v. Great North- 
ern R. Co., 86 Minn. 245, 90 NW 400, 
58 LRA 75. 

Mo.—Main v. Lehman, 294 Mo. 579, 
243 SW 91; Ward vy, Kellogg, 164 Mo. 
A. 81, 148 SW 174 

Mont.—Chichas v. Foley Bros. Gro- 
cery Co.; 73 Mont. 575, 236 P 361. 

Nebr.—Kruntorad y. Chicago, etc., 
R. Co., 111 Nebr. 753, 197 NW 611; 
Spence v. Polenski, 110 Nebr. 56, 193 
NW 101; Shults v. Chicago, etc., R: 
Co., 91 Nebr. 587, 136 NW 834; Shults 
Vv. Chicago, etc., R. Co., 83 Nebr. 272, 
277, 119 NW 463 [eit Cyc]; Chesley 
v. Rocheford, 4 Nebr. (Unoff.) 768, 96 
NW 241. 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. J.—Rose v. Squires, 101 N. J. L. 
438, 128 A 880; Faggioni v. Weiss, 99 
N. J. L. 157, 122 A 840 [dist Solo- 
mon v. Public Serv. R. Cor ShNes.. 
L., 284, 92 A 942, AnnCas1917C 356; 
Danbeck v. New Jersey Tract. Co. 
57 N. J. L. 463, 31 A 1038]; Fleck- 
enstein v. Great Atlantic, etc., Tea 
Co.,- 91 Ni- J... Te 445, 102A. 700, LRA 
1918C 179; Guinn v. Delaware, etc., 
Tel. Co., WORN. Is Teh 276, 62 A 412, 
111 AmSR 668, 3 LRANS 988; Land 
v. Fitzgerald, 68 N. J. L. 28, 52 A 
229; Taylor v. Haddonfield, etc., 
Turnpike Co., 65 N. J. L. 102, 46 A 
707; Phillips v. Burlington Library 
Company, 55 N. J. L307, 27. A 478; 
Vanderbeck v. Hendry, 34 “Ne. 
467. 

N. Y.—Heskell v. Auburn Light, 
etc.,°Co., 209 N. Y. 86, 102 NE 540, 
LRA1915B 1127; Fox v. Warner-Quin- 
lan Asphalt Co., 204 N. Y. 240, 97 NE 
497, 38 LRANS 395, AnnCas1913C 
745: Weitzmann y. A. L. Barber As- 

. phalt Co., 190 N. Y. 452, 83 NE 477, 

128 AmSR 560; Nicholson v. Erie R. 
Co., 41 N. Y. 525; Klippel v. Weil, 204 
App. Div. 323, 198 NYS 13; Dorsey 
Vv. Chautauqua Inst., 203 App. Div. 
251, 196 NYS 798; Holmes v, Dela- 
ware, etc., Co., 128 App. Div. 24, 112 
NYS 421; Albert v. New York, 75 
App. Div. 553, 78 NYS 355; Parkes v. 
New York Tel. Co., 120 Misc. 459, 198 
NYS 698 [aff 207 ‘App. Div. 869 mem, 
201 NYS 930 mem]; Fiorello v. State, 
118 Misc. 865, 193 NYS 391; For- 
prick v. General Electric Co., 45 Misc. 
452, 92 NYS 36; McCann ‘v. Thile- 
mann, 36 Misc. 145, 72 NYS 1076 [aff 
74 App. Div. 680 mem, 77 NYS 1131 
mem]; Ridley v. National Casket 
Co., 161 NYS 444 [aff 178 App. Div. 
954 mem, 195 NYS 1109 mem]. 

N. C.—-Brigman v, Fiske-Carter 
Constr. Co., 192 N. CG. 791, 136 SE 
125, 49 ALR 773; Money v. Travelers’ 
Hotel Co., 174 N. C. 508, 98 SE 964, 
LRA1918B 493. 

N. D.—Costello v. Farmers’ Bank, 
34 N. D, 131, 157 NW 982. 

Oh:—Hannan v. Ehrlich, 102 Oh. 
St. 176, 1381 NE 504; 
finers Oil Cos 17" On. IER 

Okl. —Chickasha Milling Co. 


Wekert v. Re- |, 


64. 
Vi | ete., 


NEGLIGENCE 


Plowman, 94 Okl, 170, 221 P 476; 
Kithcart v. Feldman, 89 Okl. 276, 215 
P 419; Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl, 8, 143 P 1. 
Or.—Lange v. St. Johns Lumber 
Co., 115 Or, 337, 343, 344, 237 P 696 


[quot Cyc]. 
Pa.—Stiles v. Cambria Steel Co., 
273 Pa. 224, 116 A 810; Ortlieb v. 


Poth, 249 Pa. 270, 95 A 149; Schiffer 
Vv. oWe- Ni Sauer Co., 238: Pa.7550;; 554, 
86 A 479 [cit Cyc]; Kay v. Pennsyl- 
vania R. Co., 65 Pa. 269, 3 AmR 628. 

R. I.—Beehler vy. Daniels, TS Rey, 
oe 29 A 6, 49 AmSR 790, 27 LRA 

Tenn.—Worsham v, Dempster, 148 
Tenn. 267, 255 SW 52; Buckeye Cot- 
ton Oil Co. Vv. Campagna, 146 Tenn. 
389, 242 SW 646; Westborne Coal Co. 
Vv. ‘Willoughby, "133 Tenn. "257, “180 
SW 322; Burroughs Adding Mach. 
Co. v: Fryar, 132 Tenn, 612, 179 SW 
127, LRA1916B 791. 

Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 228; Wm. Cameron & Co., 
ime: ove Polk; (Civ, VAs) LUIS SW PLis: 
Missouri, etc., R. Co. v. Moore, (Civ. 
A.) 172 SW_ 568. 

Wash.—Waller vy. Smith, 116 Wash. 
645, 200 P 95; Smith v. Seattle School 
Dist. No. 1, 112 Wash, 64, 191 P 858; 
Konick v. Champneys, 108 Wash. 35, 
183) P= 75) 66" ALR. 459 -Gasch lv. 
Rounds, 93 Wash. 317, 160 P. 962; 
Shafer v. Tacoma Eastern R. Co., 91 
Wash. 164, 157 P 485, LRA1916F 114. 

W. Va.—Woolwine v. Chesapeake, 
ete., R. Co., 36 W. Va. 329, 15 SE 81, 
32 AmSR 859, 16 LRA 271. 

Wis.—Muench v. Heinemann, 119 
Wis. 441, 96 NW 800. 

Alta.—Smiles v. Edmonton School 
Dist., 14 Alta. L. 351, 368, 48 DomLR 
171, [1918] 3 WestWkly 673 [quot 
Cyc]. 

“A license creates no legal right 
and imposes no duty upon the owner 
except the general duty which every 
man owes to another to do him no 
intentional wrong or injury.’”’ Holmes 
v. Delaware, etc., Co., 128 App. Div. 
24, 26, 112 NYS 421. 

[a] “A mere sight seer, on no 
other business, goes into any one of 
the large modern factories in opera- 
tion throughout the civilized world. 
It requires great care and watchful- 
ness on his part, unfamiliar as he is 
with such places and things, to avoid 
danger and escape injury, although 
the place is reasonably safe and fit, 
and everything is carried on with due 
ordinary care; but unless there is 
wanton injury, the result of gross 
negligence, the owner is not liable. 
Why? The owner has set no trap 
for him; he did not induce, but only 
permitted, him to come; he is not 
there on business; the place and ap- 
pliances belong to the manufactur- 
ing company; it was fixed for them 
and their employees; it suits them; 
by their knowledge and skill they 
avoid danger, though to those un- 
skilled and unfamiliar it may be 
dangerous—dangerous to any one in 
fact; but it was not made for, and 
is not carried on for, any purpose 
with which the licensee has any- 
thing to do; if the injury is not 
wanton, the negligence is not gross, 
and the company is not liable, for 
it owed him no other duty, and that 
one has not been violated.” Poling v. 
Ohio River R. .Co., 38 W, Va. 645, 
662, 18 SE 782, 24 LRA 215. 

60. See infra § ree 

61. See infra § 2 

62. See infra §§ 20%, 208. 

63. See infra § 209 

Colo.—Lunt v. “Post Printing, 
Co., 48 Colo. 316, 110 P 203, 
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the rule is that the owner does not owe to a licensee 
any duty of active vigilance to see that he is not 
injured while on the premises.** Accordingly a mere 
licensee has, as a general rule, no cause of action 
on account of an injury received through the neg- 
ligence of the licensor on the premises to which 
the license extends.® 


While it is sometimes stated 


30 LRANS 60, 21 AnnCas 492. 


Ind. —Cleveland, ece.,, aR. (COs uve 
Means, 59 Ind. A. 383, 104 NE “785, 
108 NE 375. 


Kan.—Senning vy. Arkansas Valley 
Interurban R. Co., 101 Kan. 78, 80, 
165 P 863 [cit Cyc]. 

Mass.—Reardon v. Thompson, 149 
Mass. 267, 21 NE 369. 

N. J.—Fleckenstein v. Great At- 
lantic, etc., Tea Co., 91 N. J. L. 145, 
102 A ee LRAI1918C 179. 

N. Y.—Vaughan v. Transit Dev. 
Co., 222 N. Y. 79, 118 NE 219; Walsh 
Vv. Fitchburg Ee Le. 145 N. vey 301, 49 
NW 1068, 45 AmSR 615, 27 LRA 
724; Splittorf v. Sate, 108 Nie ¥ise205; 
15 NE we ies Nicholson v. Hrie R. Co., 
4V NEY. 525; Morrison yv. Hotel Rut- 
ledge Co., 206 App. Div. 636, 193 NYS 
428; Lande v. L. & S. Constr. Co., 191 
App. Div. 497, 181 NYS 493; Middle- 
COM tn Reutler, 141 App. Div. 517, 
126 NYS 315; Racine v. Morris, 136 
App. Div. 467, 121 NYS 146 [aff 201 
N. Y. 240, 94 NE 864]; Parkes v. New 
York Tel. Co., 120 Misc. 459, 198 NYS 
698 [aff 207 App. Div. 869 mem, 201 
NYS 930 mem]; Rosenthal v. United 
Dressed Beef Co., 52 Mise. 166, 101 
NYS 532 

Pa.—Thompson v. Baltimore, etc., 
R. Co., 218 Pa. 444, 67 A 768, 120 
AmSR 897, 19 LRANS 1162, 11 Ann 
Cas. 894. 

Tex.—Blossom Oil, ete., Co. v. 
Poteet, 104 Tex. 230, 186 SW 482, 
85 LRANS 449. 

W. Va.—Poling v. Ohio River R. 
Co., 38 W. Va. 645,° 18 SE. 782," 24 
LRA 215, 

“The owner of private premises 
owes no duty of active vigilance to 
a mere licensee upon his premises.’’ 
Murphy v. Broadway Impr. Co., 189 
App. Div. 692, 694, 178 NYS 860. 

65. Cal.—Good v. San Bernardino, 
49 ‘Cal A. 559) 1938P 7907 

Ill.—Casey v. Adams, 234 Ill. 350, 
84 NE 933, 123 AmSR 105, 17 LRANS 
776 [aff 137 Ill. A. 404]; Kennedy v. 
Heisen, 182 Ill. A. 200. 

Ind.—Cleveland, ete, R. Co. v. 
Jones, 51 Ind. A. 245, 99 NE 508. 

Iowa.—Connell v. Keokuk Electric 
ey ete., Co., 1381 Iowa 622, 109 NW 
Brie 

Mass.—Murphy v. Boston, etc., R. 
Co., 248 Mass, 78, 142 NE 782; Leuci 
v. Sterman, 244 Mass. 236, 138 NE 
399, 28 ALR 853; Bowler vy. Pacific 
Mills, 200 Mass. 364, 86 NE 767, 128 
AmSR 432, 21 LRANS 976; Shea v. 
Gurney, 163 Mass. 184, 39 NE 996, 47 
AmSR 446. 

Mich.—Hargreaves v. 25 
Mich. 1. 

N. J.—Moersdorf v. New York Tel. 
Co. B42 Ne Te) DONA © DOR. Sc AmeaUe 
[eit ei 

N. Y.—Quinn v. Staten Island 
Rapid Transit R. Co., 224 N. Y. 493, 
121 NE 340; Heskell v. Auburn 
Light, etc., Co., 209 N. Y. 86, 102 NE 
540, LRA1915B 1127. 

Oh.—Union News Co. v. Freeborn, 
111 Oh. St. 105, 144 NE 595. 

Wash.—Smith v.° Seattle School 
Dist. No. 1, 112 Wash. 64, 191 P 858. 

Wis.—Greenfield v. Miller, 173 Wis. 
184, 180 NW 834, 12 ALR 982. 

“If one goes upon premises with- 
out invitation, express or implied, 
the owner or occupant thereof is un- 
der no duty to look out for his 
safety; and if he be injured through 
the negligence of the owner or occu- 
pant while ‘there without lawful 
right, or as a bare licensee, no re- 
covery can be had.” Keeran ‘vy. Spur- 

geon Mercantile Co., 194 Iowa 1240, 
349, 191 NW 99, 27 "ALR 579. 

[al Licensee struck by ice pick. 


Deacon, 
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generally that there is a duty to abstain from 
' injuring a licensee by the failure to exercise reason- 
able or ordinary care,®® the status of a person 
as a mere licensee is a circumstance to be taken 
into consideration in determining what is reason- 
able care,®* and cases in which this general lan- 
guage appears usually contain other expressions 
showing that it 1s not thereby intended to assert 
that there is any duty of active vigilance or affirma- 
tive care with respect to a licensee.** 
been laid down that there is a duty to exercise 
reasonable care to avoid unnecessary injury to a 


licensee.®? 


An employee of a licensee stands in the shoes 
of his employer and is entitled to no greater con- 


—wWhere plaintiff entered a car from 
which ice was being transferred to 
his wagon, but had no duties to per- | 
form there and was injured by a 
glancing blow from an ice pick used 
by defendant’s servant, defendant 
was not liable. Guiney v. Union Ice 
Co., 225 Mass. 279, 114 NE 317. 

66. Mass.—Sughrue v. Booth, 231 
Mass. 538, 121 NH 432. ‘ 

Minn.—Lauritsen v. American 
Bridge Co., 87 Minn. 518, 92 NW 475. 

N. Y.—Vaughan v. Transit Dev. 
Co., 222. N. Y. £79, 118 NE 219; Walsh 
Vv. Fitchburg Bo q@ownl4b-Ne W804; 
89 NE 1068, 45 AmSR 615, 27 LRA 


724; Lande v. L. & 5. Constr. Go, 
191 App. Div. 497, 181 NYS 493. 
SUC, —McAlister v. Thomas, etc., 


Go.,; 116..S.. GC. 319,-108.SH, 94: 
Eng. —Southcote v. Stanley, 1 H. & 
N. 247, 156 Reprint 1195, 19 ERC 


60. 

{a] In the case of a licensee in a 
vehicle there is a duty to use or- 
dinary care in the operation of the 
vehicle to avoid injury to the li- 
censee. Harris v. Perry, [1903] 2 
K. B. 219, 225 (“The measure of 
duty towards a bare licensee is dif- 
ferent, where the licensor accepts 
the duty of carrying him, from what 
it is where he merely permits him 
to pass through the premises’ Tye 
Duty to licensee in motor vehicle 
see Motor Vehicles § 805. 

67. Consideration of circumstances 
generally see supra § 59. 

68. See cases infra this note. 

[a] Thus it has been said that 
the owner or person in charge of 
property owed to a licensee “a duty 
to abstain from injuring him either 
intentionally or by failing to exer- 
cise reasorable care, but it did not 
owe him the duty of active vigilance 
to see that he was not injured while 
upon its land.” Walsh v. Fitchburg 
RisG@o., 146 Ni. (301,306, 39° NE 
1068, 45 AmSR 615, 27 LRA 724 [quot 
handeniv. 1 iu, . 3&8), Constr.» ,Coi,. 191 
App. Div, 497, 181 NYS 4938, 4941. 

69. Depue y. Flatau, 100 Minn. 
299, 111 NW 1, 8 LRANS 485, 

70. Klein v. Portland, 106 Or. 686, 
213 P 147; Smith v. Seattle School 
Dist. No. 1) 112 Wash. 64, 191 P 858. 

71, See cases infra notes 72-77. 

72. Arkansas, etc., R. Co. v. Sain, 
90 Ark. 278, 119 SW 659, 22 LRANS 
910; Guiney v. Union Ice Co., 225 
Mass. 279, 114 NE. 317; Myers Vv. 
Boston, etc., R. Co., 209 Mass. 55, 95 
NE 76. 

73. Dodge v. Chicago Great West- 
ern R. Co., 164 Iowa 627, 146 NW 14. 

74, Kirby Lumber Co. v. Gresham, 
(Tex. Civ. A.) 151 SW. 847 (no lia- 
bility for injury caused by defec- 
tive condition of track). 

75. Douglas v. Bergland, 216 Mich. 
380, 185 NW 819, 20 ALR 197. 

76. Heskell v. Tuburn Light, etc., 
Co., 209 N. Y. 86, 102 NE 540, LRA 
1915B 1127. 

77. Ree yicnn v. Basham, 126 Va. 
72, 100 SH 8 

78. Hake v. W. A. Murtfeldt 
Co., 198 Mass. 471, 84 NE 798. 


NEGLIGENCE 


It has also 
derrick.’ 


[§ 203] 4. Condition of Premises. 


[§§ 201-208 


\ 


sideration on the part of the licensor.’° 

[§ 202] 3. Property as to Which Rule Applicable. 
The rule with respect to the duty toward licensees 
is not confined to real property but applies to per- 
sonal property onto which a licensee may come,‘ 
such as a railroad car,’? a locomotive,’* a log train 
of a lumber company,”* log rollways placed in a 
navigable lake by a riparian owner,” a telegraph 
or telephone pole,’® or a scaffold; it or property 
which a licensee is permitted to use,’® such as a 


A mere li- 


censee takes the property on which he enters as 


79. Mahoney v. W. A, Murtfeldt 
Co., supra. 
80. U. S.—Rhode v. Duff, 208 Fed. 


VL6, 1250 CCA 343, 

Ala.—Alabama Great Southern R. 
Co. v. Cummings, 211 Ala. 381, 100 
S553, 33° ALR 439. 

Ark.—Chicago, etc., R. Co. v. Rus- 
sell, 136 Ark. 365, 206 SW. 666. 

Conn. —Pastorello v. Stone, 89 
Conn. 286, 93 A 529. 

Ind. —Terre Haute, ete., Tract. Co. 
v. Sanders, 80 Ind. A. 16, 136 NE 
54; Cleveland, etc., R. Co. v. Means, 
59 Ind. A. 383, 104 NE 785, 108 NE 

Ky.—Wall v. F. W. Woolworth Co. 
209: Ky, 2258, 272 SW _ 730; Louisville, 
etc., R. Co. v. Page, 203 Ky. 755, 263 
Sw 20; Sage v. Creech Coal Co. 194 
Ky. 415, 240 SW 42; Bales v. Louis- 
Ville, etc., Re; Cos i79 Ky. 207, 200 
SW 47 

Me. I Siuvosa v. Clancey, 106 Me. 
72, 75 A 293, 26 LRANS 1213. 

Mich.—Morrison v. Carpenter, 179 
ce 207, 146 NW 106, AnnCas1915D 


Minn.—Schmidt v. George H. Hurd 
Realty Co., 170 Minn. 322, 212 NW 
903; Kohler v. W. J. Jennison COo;; 
128’ Minn, 133, 150 NW 285; Hyatt v. 
Murray, 101 Minn. 507, 112 NW 881; 
Schreiner y. Great Northern R. Co. 
BB: Minn. 245, 90 NW 400, 58 LRA 


Mo.—Shaw v. Chicago, etc., R. Co., 

ae SW 1151; Menteer v. Scalzo Fruit 

240 Mo. AGT, 144 SW 8338; Glaser 
4 Pe aachiht 221 Mo. 180, 120 SW 1, 
22 LRANS 1045, 17 AnnCas 576; 
Kelly v. Benas, 217. Mo. 1, 116 SW 
557, 20 LRANS 903; Straub v. Sod- 
erer, 53 Mo. 38; Roe v. St. Louis In- 
dependent Packing Co., 203 Mo. A. 
11, 217 SW 335; Ward v. Kellogg, 164 
Mo. A. 81, 148 SW 174; Henry v. 
Disbrow Min. Co., 144 Mo. A. 350, 
128 ay 841. 

N. H.—Locke v. Payne, 81 N. H. 
266, 124 A 668. 

N. Y.—Sterger v. Van Sicklen, 132 
N. Y. 499, 30 NE 987, 28 AmSR 594, 
16 LRA 640; Stacy v. Shapiro, 912 
App. Div. 723, 209 NYS 305; Nestero- 
vich v. Mt. Olivet Cemetery, 212 App. 
Div. 286, 208 NYS 609; 
vy. Central New England R. Co,+ dso 
cdr Div. 786, 124 NYS 494; Fiorelli 
tate, 118 Misc, 865, 193 NYS 391. 


Pa.—Woods v. Thompson, 15 Pa. 
Dist. 940. 

Tex.—Wm. Cameron & Co., Ine. v. 
Polk, (Civ. ae 177. SW 1178: Mis- 
souri, ete., R. Co. v. Moore, (Civ. A.) 
172 SW 568: Kirby Lumber Co. v. 


Gresham, (Civ. A.) 151 SW 847. 
Wash.—-Smith v. Seattle School 
Dist. No. 1, 112 Wash. 64, 191 P 858. 
Wis.—Lewko_ v. Chas. A. Krause 
vimanas Co., 179 Wis. 83, 190 NW 
Alta,—Pittzen v. Shokluk, 16 Alta. 
L. 482, 60 DomLR 313, [1921] 2 West 
Wkly 686; Thyken Vv, Excelsior L. 
Assur. Co., 11 Alta. L. 344, 34 DomLR 
583, [1917] 2 WestWkly 772, 
“A licensee by permission . 
takes the premises as he finds them 


Englehardat : 


he finds it,8° enjoys the license subject to its con- 
comitant perils,*! and assumes all the ordinary risks 


as to any defects therein, and the 
owner is not liable for any injuries 
pene. to him owing to defects in 
the conditions of the premises.’ 
Cleveland, ete., R. Co. v. Means, 59 
ae A, 383, 104 NE 785, 788, 108 NE 
19) 
81. U. S.—Rhode y. Duff, 208 Fed. 
115, 125 CCA 343; Smith v. Day, 100 


Fed. 244, 40 CCA 366, 49 LRA 108 
[rev 86 Fed. 62]. 
Ala.—Louisville, etes' p Ep Cor x: 


Sides, 129 Ala. 399, 29 S 798. 
Ark.—Knight v. Farmers’, etc., 

Gin .Co.,..159. Ark. ,..4238,.,252° SW, 30: 

Mitchell v. Ozan- Graysonia Lumber 


Co., 15f Ark. 6, 235 SW 44. 
Cal,—Lindholm v. Northwestern 
Paci. Cog? 17 iv Cal Aaise 24 8eeP 
1033; Brown v. Pepperdine, 53 Cal. 
A, 334, 200 P 36. ‘ 
Ga.—-Seward v. Draper, 112 Ga. 


673, 387 SE 978; Jones vy. Asa’ G. 
Candler, Inc., 22’ Ga. A. T1T, 9%ySE 
112, 113 [quot Cyc]. 

Til. —Gibson v. Leonard, 143 Ill. 
182, 32 NE 182, 36 AmSR 376, 17 LRA 
588 [aff 37 Tl. A. 344]; Rousch Vv. 
Oblong ,Gas Co., 179 Ill. "A: 600; Jos- 
eph v. Philip Henrici Co... 37 Bd. AA. 
171; Bentley v. Loverock, 102 Ill, A. 
ioe Gibson v. Sziepienski, 37 Ill. A. 


Ind.—Cleveland, ete, Riv. So. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 


Ky.—Cummings vy. Paducah Grain, 
etc., Co., 190 Ky. 70, 74, 226 SW 345 
[quot Cye]; Ferguson, ete.," Co.pxy: 
Ferguson, 114 SW 297. 

Me.—Stanwood v. Clancey, 106 Me. 
72, 75 A 298, 26 LRANS 1313; Dixon 
v. Swift, 98 Me. 207, 56 A 761. 

Mass. —-Mallock v. Derby, 190 Mass. 
208, 76 NB 721; Mowatt v. Kenny, 
174° Mass, 311, 54 E 850; Stevens 
v. Nichols, 155 Mass. 472, 29 NE 
1150, 15 LRA 459, 

Mich.—Douglas v, Bergland, 216 
Mich. 380, 185 NW 819, 20 ALR SOY 
Kinney v. Onsted, 113’ Mich, 96, T1. 
NW. 482, 67 AmSR 455, 38 LRA 665. 

Mo.—Roe v. St. Louis Independent 
Packing Co., 208 Mo. A. 11, 217 SW 
335; Barry v. Calvary Cemetery As- 
soc., 106 Mo. A. 358, 80 SW 709; 
Bisenberg v. Missouri Pac Ri Co., 
33 Mo. 85. 

Mont.—Glover v. Chicago, etc., R. 
Co., 54 Mont. 446, 171 P 278. 

Nebr.—Shults. Vv. Chicago, etc, R. 
Co., 91 Nebr. 587, 136 NW 834; Shults 
v. Chicago, etc., aR) Co., 83 Nebr. 2 
277, 119 NW 463 [eit Cyc}. 

N. J.—Mathews v. Bensel, 51 N. J. 
L. 30, 16 A 195; Vanderbeck v. Hen- 
PES, 34.N. J. L. 467. 


Y.—Heskell_v. Auburn Light, 
ete., Co., 209 N. Y. 86, 102 NH 540, 
LRA1915B al W263 Sterger Vv. 


Van 
Sicklen, 132 N. Y. 499, 30 NE 987, 38 
AmSR 594, a LRA 640; Victory Vv. 
Baker, 67 N. 366; Crofoot v. Syra- 
cuse, ete, R. sy 75 App. Div. 157, 
77 NYS 389; Castoriano v. Miller, 15 
Mise. 254, 36 NYS 419; Flannigan v. 
American Glucose Co., 11 NYS 688. 

Oh.—Kelley v. Columbus, 41 Oh. 
St. 263; Pittsburgh, etc., R. Co. v. 
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the manner of the conduct of the owner’s business 
Accordingly the owner or person in 


thereon.®? 


Bingham, 29 Oh. St. 364, 23 eae 
ara ~Coleman v, Renesch, 18 Oh. 

Or.—Lange v. St.. Johns Lumber 
Co., 115°Or. 337, 3438, 344, 237 -P 696 
{quot Cye]. 

Pa.—Brady v. Prettyman, 193 Pa. 
628, 44 A 919. 

W. Va.—Ross v. Kanawha, etc., R. 
Co., 76 W. Va, 197, 85 SE 180; Smith 
v. Sunday Creek Co., 74 W. Va, 606, 
82 SE 608; Woolwine v. Chesapeake, 
ete, R.1€o., 36 IW. Va.7 829,' 15 SH 
81, 32 AmSR 859, 16, LRA 271. 

Wis.—Muench v. Heinemann, 119 
Wis. 441, 96 NW 800. 

Eng.—Latham y. R. Johnson & 
Nephew, Ltd., [1913] 1.K. B. 398; 
Batchelor y. Fortescue, alia ibn ed B33 D. 
474; Ivay v. Hedges, 9) Q..B. D...80; 
Hounsell v. Smith; 7 CoB. N. 8. 731, 
97 ECL 731, 141 Reprint 1003; Dev- 
lin «v.° Jeffray,s 8.;E".3 (Ct: Sess.) 130; 
Wilkinson v. Fairrie, 1 H. & C. 633, 
158 Reprint 1038; Castle v. Parker, 18 
L. T. Rep. N. Ss. 

Can.—Rogers ey \roronke Public 
School Bd., 27 Can. S. C. 448. 

Alta.——Smiles- vy. Edmonton School 
Dist., 14 Alta. L. 351, 363, 43 DomLR 
Ly [1191 84-3 WestWkly Gi, ECIt 
‘ C 

vel: S.—McMullin v. Archibald, 22 
N. S. 146. 

s2. Ark.—Chicago, etc., R. Co. v. 
Russell, 136 Ark. 365, 206 SW 666. 

Cal.— Means v. Southern California 
POO ita Cat 473) ee “L001 5 iF 
AnnCas 206; Lindholm vy. Northwest- 
ern Pac. R. Co., 79 Cal. A. 34, 248 P 
1033; Brown v. Pepperdine, 53 Cal. 
A. 334, 200 P 36. 

Colo.—Lunt v. Post Printing, etc., 
Con AS iColo. 316," 110! Ph (203; * 30 
LRANS 60, 21 AnnCas 492. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 
SCt 639 mem, 68 L. ed. 1195 mem]. 

Ga.—Jones v. Asa G. Candler, Inc., 
22 Ga. A. 717, 97 SE 112, 113 [quot 


oa ls 
hs cere Cent, R. Co. v. God- 
frey, 71 Ill. 500, 22 AmR 112; Rousch 
v. Oblong Gas Co., 179 Ill. A. 600; 
Saffer v. Molter, 124 Ill: A. 21. 

Ind. -—Baltimore, ete: eee Co. 1 tN. 
Slaughter, 167 Ind. 330, 79 NE 186, 
119 AmSR 503, 7 LRANS 5975 Wood- 
ruff v. Bowen, 136 Ind. 431, 34 NE 
1113, 22 LRA 198; Jeffersonville, etc.; 
Re Cor, Goldsmith, 47 Ind. 43; Terre 
Haute, ete., Trust Co, v. Sanders, 80 
Ind. A. 16, 186 NE 54; Clark v. Hunt- 
ington, 74 Ind. A. 437, 127 NE 301, 
128 NE 453; Cleveland, etc., R. Co. 
v. Means, 59 Ind. A. 333, 104 NE 785, 
108 NB 375. 

Towa.—Nelson v. Lake Mills Can- 
ning Co., 193 Iowa 1346, 188 NW 990; 
Dodge v. Chicago Great Western R. 


Cox 


[cit Cyc]; Davis_v. Bonaparte, 137 


Towa 196, 114 NW 896; Connell v. 
Keokuk Blectric Rew ietef 80.3 6 1381 
Iowa 622, 109 NW 177. 
, Ky.—Bales v. Louisville, ete, R. 
Co., 179 Ky. 207, 200 SW 471 
Me. —Stanwood v. Clancey, 106 Me. 
72, 75 A 293, 26 LRANS 1213. 
Md.—Hyde v. Blumenthal, 136 Md. 
445, 110 A 862; Baltimore, etesiiR. 
Co.’ v. State, 62 Md. 479, 50 AmR 
233: Maenner v. Carroll, 46 Md. 193. 
ass.—Leuci v. Sterman, 244 Mass. 
/236, 1388 NE 399, 28 ALR 853: Bren- 
nan v. Keene, 237 Mass. 556, 130 NB 
82, 18 ALR 629: Reardon v. Thomp- 
son, 149 Mass. 267, 21 NE 369; 
Wright v. Boston, etc., R..7Coi; 143 
Mass. 296, 7 NE 866; Wright y. Bos- 
ton, etc., R. Co., 129 "Mass. 440; Mor- 
rissey v. Bastern R. Co., 126 "Mass. 
377, 30 AmR 686; Johnson v. Boston, 
etc., RivGo., 125 Mass. 75; Gaynor v. 
Old Colony, etc., R. Co., 100 Mass. 
208,.97 AmD 96; Hickey v. Boston, 
etc., R. Co., 14 Allen 429; Sweeny v. 
Old Colony, etc., R. Co., 10 eues 368, 


164 Iowa 627, 634, 146 NW 14: 
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property® and | 


87 AmD 644. 

Mich.—Douglas v. Bergland, 216 
Mich. 380, 185 NW 819, 20 ALR 197; 
Morrison v. Carpenter, ‘179. Mich. 207, 
146 NW 106, AnnCas1915D 319. ’ 

Minn.—Schreiner v. Great Northern 


‘R. Co., 86 Minn. 245, 90 NW 400, 58 


LRA: 75. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 9038; Straub v. 
Soderer, 53 Mo, 38; Hisenberg vy. Mis- 
souri Pac. R. Co., "33 Mo. A. 80. 

Mont.—Jonosky v. Northern Pac. 
R. Co., 57 Mont. 638, 187 P 1014. 

Nebr.—Shults v. Chicago, etc, R. 
Co., 91 Nebr. 587, 156 NW 8384; Shults 
Vv. Chicago, ete., R. Co., 83 Nebr. 272, 
277, 119 NW 463 [cit Cyc]. 

N, J.—Phillips v. Burlington Li- 
brary Co. 55: Nd. Es 807.2% A VATS: 
Vanderbeck v. Hendry, 34 INGA ib 


sane 

Y.—Fox v. Warner-Quinlan As- 
bhait Co., 204 N. Y. 240, 97 NE 497, 
388 LRANS 395, AnnCasi913C 745; 
Downes v. Elmira Bridge Co., 179 N. 
Y. 136, 71 NE 743; Murphy v. Brook- 
lyn, 118 N. Y.. 575, 23 NE 887; Cusick 
v. Adams, 115° N.Y. 55, 21 NE: 673, 
12 AmSR 772; Beck v. Carter, 68 N. 
We 283,08 AmR 175 [aff 6 Hun 604]; 
Victory v. Baker, 67 N. Y.. 366; 
Nicholson vy. Hrie R. Co., 41 N. Y. 
525; Barrett v. Brooklyn Heights R. 
Co., 188 App. Div. 109, 176 NYS 590 
[aff 231 N. Y. 605 mem, 132 NE 906 
mem]; Albert v. New York, 75 App. 
Div. 553, 78 NYS 355; Matze v. New 
York WCemt..1 ete... Rs, Co. buns aot, 


3, Thomps. & C. 513; Fiorelli v. State, | 


118 Misc. 865, 193 NYS 391; Stern v. 
Miller, 60 Misc. 103, 111 NYS. 659; 
Ridley v.. National Casket Co., 161 
NYS 444 [aff 178 App. Div. 954 mem, 
195 NYS 1109 mem]; Bush vy. Brain- 
ard, 1 Cow. 78, 13 AmD 513. 

Oh.—Hannan vy. Ehrlich, i02 Oh. 
St. 176, 1381 NE 504; Kelley v. Co- 
lumbus, 41 Oh. St. 263: Vondenberger 
Vv. Schaaf, 32 ©. GC. JA. 302: 

Or.—Lange v. St. Johns Lumber 
Co., 115 Or. 3387, 348, 344, 237 P 696 
[quot Cyc]. 

Pa.—Weaver v. Carnegie Steel Co., 
223 Pa. 238, 72 A 552, 21 LRANS 
466; Gillis v. Pennsylvania R. Co., 59 
Pa. 129, 98 AmD 3817; Philadelphia, 
etc., R. Co. v. Hummell, 44 Pa. 375, 
84 AmD 457; Woods v. Thompson, 15 
Pa. Dist. 940. 

Wash.—Smith — v. 
Dist. No. 1, 112 Wash. 64, 191 P 

Bng.—Giles v. London County, 
See 10. 

Alta.—Smiles v. Bamonton School 
Dist., 14 Alta. L. 351, 3638, 48 DomLR 
Bigila [1918] 3 West Wkly 673 [quot 


ye]: 

[a] Obvious and patent risks.— 
“A jicensee going upon the property 
of another for his own convenience 
assumes all obvious and patent risks 
of such use.” Bryant v. Missouri 
Pac. R. Co., 181 Mo. A. 189, 194, 168 
SW 228. 

[b] Actual knowledge of obstruc- 
tion.—A landowner who put. an ob- 
struction on a way across his prem- 
ises is not liable for an _ injury 
thereby caused to a licensee who had 
actual knowledge of the presence of 
the obstruction but nevertheless fell 
over it. Burden v. Illinois Cent. R. 
Co., 129 Ky. 764, 112 SW 867. 

83. Cal.—Means v. Southern Cali- 
fornia R. Co., 144 Cal. 473, 77 P1001, 
1 AnnCas 206; Lindholm vy. North- 
western Pac. R. Co., 79 Cal, A, 34, 248 
P 1033; Brown v. Pepperdine, 53 Cal, 
A. 334, 200 P 36 

Ind. / Cleveland, eta) Rie Comey 
Means, 59 Ind. A. 383, 104 NE 785. 
108 NE 375; Hast Hill Cemetery Co 
v. Thompson, 53 Ind. A. 417, 97 NE 
1036. 

Ky.—Indian Refining Co, v. Mob- 
ley, 134, Ky. 822; 121..SW. 657, 24 
LRANS 497. 

Mass.—Norris v. Hugh Nawn Con- 
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charge of property is ordinarily under no duty to 
make or keep the property in a safe condition for 
the use of licensees;** nor is he under any obli- 


tracting Co., 206 Mass, 58, 91 NE 886, 
31 LRANS 623, 19 AnnCas 424. 
Minn.—Kohler v. W. J. Jennison 
Co., 128 Minn. 133, 150 NW 235. 
Mo.—Roe v. St. Louis Independent 
Packing Co., 203, Mo. A, 11, 217 SW 


Mont.—Jonosky v. Northern Pac. 
R. Co., 57. Mont. 63, 187-P 1014. 

N. J.—Phillips v. Burlington Li- 
brarys. Cer dd MIN JInsluo Ula eATe Los 
eee v. Hendry, 34_N. ‘in Te 


Prag . Yep-Vietory, v. ‘Baker, i6i7) N.Y: 
Tenn.—Westborne Coal Co. v. Wil- 
loughby, 133 Tenn. 257, 180 SW 322. 
Va.—Chesapeake, ete., B 5 eae, 8 ae 
Farrow, 106 Va. 137; 55 SE 569, 10 
AnnCas 12. 

W. Va.—Smith v. Sunday Creek 
Co., 74 W. Va, 606, 82 SE 608. 

84. U, S.—-Peebles v. Exchange 
Bldg. Co.,.15 EF. (2d) 335; Smith v. 
Hopkins, 120 Fed. 921, 57 CCA 193; 
Berlin Mills Co. Wa Croteau, 88 Fed. 
860, 32 CCA 126. 

Ala,—Alabama Great Southern R. 
Co. v. Godfrey, 156 Ala. 202, 47 S 
185, 130 AmSR 76. 

Ariz. —Southwest Cotton Co. v. 
Pope, 25° Ariz. 364, 379, 218 P 152 
[quot Cyc]. 

«Ark.—Hobart-Lee Tie Co. y. Keck, 
89 Ark. 122, 116 SW 183; St. Louis, 
etc., ae Co, v. Dooley, 77 Ark. 561, 92 
SW 78 

Car Seale ad v. Raymond, 197 Cal. 
126, 239 P 1069; Giannini v. Campo- 
donico, 176 Cal. 548, 169 P 80; Penne- 
baker vy. San Joaquin Light, étc., Co., 
158 Cal. 579, 112 P 459, 139 AmSR 
202; 31 LRANS 1099; Means v. South- 
ern California R. Co., 144 Cal. 473, 
77 P 1001, 1 AnnCas 206; Schmidt v. 
Bauer, 80 Cal. 565, 22 P 256, 5 LRA 
580; Lindholm y. Northwestern Pac. 
R. Co., 79 Cal. A. 34, 248 P 10383; 
Sincerney v. Los Angeles, 53 Cal. A. 
440, 200 P 380; Herold v. H, P. 
Mathews Paint House, 39 Cal. A. 489, 
179 P 414, 

Colo.—Hayko v. Colorado, et 
Coal Co., 77 Colo. 148, 235 P 373, 33 
ALR 482; Lunt v. Post Printing, ete., 
Co., 48 ‘Colo. 316; 120 P + 208, 30 
LRANS 60, 21 AnnCas 492. 

Conn. —Pastorello v. 89 
Conn: 286, 93 A 529. 

Del.— Weldon v. Sc aay ete.; 
R. Co., 18 Del. 1, 43. A 156. ‘ 

Ga.—-Central of corer Ri? Cony. 
Lawley, 338 Ga. A. 375, 126 SE 273; 
Petree v. Davison- Paxon- Stokes Co., 
30 Ga, A, 490, 118 SH 697; Crossgrove 
y. Atlantic Coast Line R. Co., 30 Ga. 
A, 462, 118 SE 694; Smith v. Jewell 
Cotton Mill Co., 29 Ga, A. 461, 116 
SE 17; Jones v. Asa G. Candler, Inc., 
27 IG. LA, 717; 97 SE 112, .113 Cauot 
Cyc]; Mandeville Mills v. Dale, 2 Ga. 
A. 607, 58 SE 1060, 

Ill.—McDermott v. Burke, 256 Tl. 
401, 100 NE 168 [aff 170 Ill. A. 415]; 
Purtell v. Philadelphia, ‘etc., Coal, 
256 Til. 110, 99 NE 899, 43 
AnnCas1913E 335 ‘Taft 
. A.125]; Pauckner v. Wakem,' 
276, 83 NE 202, 14 LRANS 
Pekin v. McMahon, 154 Ill. 141, 
49 NE 484, 45 AmSR 114, 27 LRA 
206 [aff 53 Il. A. 189]; Gibson v. 
Leonard, 143 Ill. 182, 32 NE 182, 36 
AmSR 376, 17 LRA 588; Murray v. 
McLean, 57 Cll. 3785 Illinois Cent. R. 
Co. v. Arnold, 47 Til. 173; 
Hast St. Louis Light, eté,, 
Til. A: 565 ; ‘Ross -v. Becklenberg, 209 
Ill. A. 144; De Wolfe v. Pierce, 196 
Ella As 360: Deach vy. Woolner Dis- 
tilling Co., ‘187 Ill. A, 524; Rousch v. 
Oblong Gas Co., 179 Ill. A. 600; 
Thrift v. Vandalia R. Co., 145 Ill. A! 
414; Joseph v. Philip Henrici Co., 137 
Te 3At 171; Saffer v. Molter, 124 Tl. 
A. 21; McAllister v, Jung, 112 Ill, A. 
138; Bentley v. Loverock, 102 Ill. A. 
166; Elliott v. Carlson, 54 Ill. A. 
470; Gibson v. Sziepienski, 37 Ill. AL 
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601; Union Stock Yards, etc., Co. v. 
Rourke, 10 Ill. A. 474. 


Ind.—Knapp v. Doll, 180 Ind. 526, 


103 NE 385; Woodruff v. Bowen, 136 
Ind. 431, 34 NE 1113, 22 LRA 198, 


Faris v. Hoberg, 134 Ind. 269, 33 NE 


1028, 39 AmSR 261; Evansville, oe 
5 


R. Co. v. Griffin, 100 Ind. 221, 
AmR 783; Clark v. Huntington, 74 
Ind. A. 437, 127 NE 301,,128 NE 453; 


St. Joseph Ice Co. v. Bertch, 33 Ind. 


A. 491, 71 NE 56; Lake Hrie, etc., R. 
Co. v. Maus, 22 Ind. A. 36, 
735; South Bend 
Larger, 11 Ind. A. 367, 39 NE 209. 


Iowa.—Papich v. Chicago, etc, R. 


Co., 183. Iowa 601, 167 NW _ 686, 
Wendt vy. Akron, 161 Iowa 338, 142 
NW 1024. 


Kan.—Central Branch Union Pac. 
R. Co. v. Henigh, 23 Kan. 347, 33 
AmR 167. 

Ky.—Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Shaver v. 


Louisville Gas, ete., Co., 207 Ky: 180, 


268 SW 1082; Louisville, etc., R. Co. 
v. Page, 203 Ky. 755, 263 SW 20; 
Sage v. Creech Coal Co., 194 Ky. 415, 
240 SW 42; 


Grain, etc., Co., 226 
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SW 345 [quot Cyc]; Kentucky Dis- 
tilleries, etc., Co. v. Leonard, 79 SW 


281, 25 KyL 2046. 
La.—Ederle v. Vicksburg, etc., R. 
Co., 112 La. 728, 36 S 664. 
Me.—Austin v. Baker, 112 Me. 267, 
91 A 1005, LRA1916F 1130; 
v. Swift, 98 Me. 207, 56 A 761; Par- 
ker v. Portland Pub. Co., 69 Me. 173, 
31 AmR 262; Campbell v. Portland 
Sugar Co., 62 Me. 552, 16 AmR 503; 
Morgan vy. Hallowell, 57 Me. 375. 
Md.—State v. Bealmear, 149 Md. 


10, 130° A 66 [foll Baltimore v. De 


Palma, 137 Md. 179, 112 A.277]; Ben- 
son v. Baltimore Traction Co., 77 Md. 
535, 26 A 973, 39 AmSR 436, 20 LRA 


714. 
Mass.—Hafey v. Turners. Falls 
Power, etc., Co., 240 Mass. 155, 133 


NE 107; Brennan v. Keene, 237 Mass. 
556, 130 NE 82, 13 ALR 629; Graham 
v. Pocasset Mfg. Co., 220 Mass. 195, 
107 NE 920; Barry v. Stevens, 206 
Mass. 78, 91 NE 997; Norris v. Hugh 
Nawn Contracting Co., 206 Mass. 58, 
91 NE 886, 31 LRANS 623, 19 Ann 
Cas 424; Moffatt v. Kenny, 174 Mass. 
311, 54 NE 850; Plummer vy, Dill, 156 
Mass. 426, 31 NE 128, 32 AmSR 463; 
Daniels v. New York, iy 
154 Mass. 349, 28 NE 283, 26 AmSR 
253, 18 LRA 248; Reardon v. Thomp- 
son, 149 Mass. 267, 21 NE 369; Par- 
ker v. Barnard, 135 Mass. 116, 46 
AmR 450; Severy v. Nickerson, 120 
Mass. 306, 21 AmR 514; Zoebisch v. 
Tarbell, 10 Allen 385, 87 AmD 660; 
Sweeny v. Old Colony, etc, R. Co., 
10 Allen 368, 87 AmD 644. 
Mich.—Douglas v. Bergland, 216 
Mich. 380, 185 NW 819, 20 ALR 197; 
Boner v. Eastern Michigan Power 
Co., 210 Mich. 142, 177 NW 225, 227 
[cit Cyc]; Ryan v. Towar, 128 Mich. 
463, 87 NW 644, 92 AmSR 481,. 55 
LRA 310 [foll Peninsular Trust Co. 
v. Grand Rapids, 131 Mich. 571, 92 
NW 38]; Formall vy. Standard Oil 
Co., 127 Mich. 496, 86 NW 946. 
Minn.—Landy v. Olson, etc., Sash, 
ete., Co., 171 Minn. 440, 214 NW 659; 
Schmidt v. George H. Hurd Realty 
Co., 170 Minn. 322, 212 NW 903. 
Miss.—Allen v. Yazoo, etc., R. Co., 
111 Miss. 267, 71 S 386; Illinois Cent. 
Petes? v. Lucas, 89 Miss. 411, 42 S 
Mo.—Rallo v. Heman Constr. Co., 
291 Mo. 221, 236 SW 632; Shaw v. 
Chicago, etc., R. Co., 184 Sw 1161; 
Menteer v. Scalzo Fruit Co., 240 Mo. 
177, 144 SW 8338; Kelly v. Benas, 217 
Mo. 1, 116 SW 557, 20 LRANS 903; 
Straub v. Soderer, 53 Mo. 38; Behre 
v. Hemp, (A.) 191 SW 1088; Bryant 
v. Missouri Pac. R. Co., 181 Mo. A. 
189, 168 SW 228; Henry v. Disbrow 
Min. Co., 144 Mo. A. 350, 128 SW 
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Dixon 


841; Barry v. Calvary Cemetery As- 
soc., 106 Mo. A. 358, 80 SW 709; ars 


enberg v. Missouri Pac. R. Co., 
Mo. A. 85. 


Mont.—Chichas v. Foley Bros. Gro- 
73. Mont. 576, 236 P 361; 
Jonosky v. Northern Pac. R..Co., 57 
Mont. 638, 187 P 1014; Glover v. Chi- 
cago, etc., R. Co., 54 Mont. 446, 171 P 
278. 


oery’ Cog 


Nebr.—Shults v. Chicago, etc., R. 
Co., 91 Nebr. 587, 136 NW 834; Shults 
v. Chicago, ete., R. Co., 83 Nebr. 272, 


IN} 


277, 119 NW 463 [cit Cyc]. 
N. H.—Locke v. Payne, 81 
266, 124 A 668; Frost v. Eastern R. 


Co., 64 N. H. 220, 9-A 790, 10 AmSR 


396. 
N. J.—Staub v. Public Serv. R. Co., 


97° N. J. Li 297, 117 A 48; Flecken- 
stein v. Great Atlantic, etc., Tea Co., 
91 N. J. L. 145, 102 A 700, LRA1918C 


Haddonfield, etc., 


Sse Lav Ores Wa 


Turnp. Co., 65 N. J. L. 102, 46 A’ 707; 


Delaware, etc., R. Co. v. Reich, 61 
N. J. L. 635, 40 A 682, 68 AmSR 727, 
41 LRA 831 [foll 
York;- éte., RR. Co., 61 N..Ji b, 314, 40 
A 614; Vanderbeck v. Hendry, 34 N. 
Icedusy 46745 
land Glass Mfg. Co., 61 N. J. L. 378, 
39 A 675; Phillips v. Burlington 
Library, Co.;=55. N./ J... 1. 307, 27 A 
478; Mathews v. Bensel, 51 N. J.:L. 
30, 16 A 195. 

N. Y.—Constantino v. Watson Con- 
tractinge:.Co.,, 21/9)" Ni.) 443 4a INS 
802; Heskell v. Auburn Light, etc., 
Co., 209 N. Y. 86, 102 NE 540, LRA 
1915B 1127; Fox v. Warner-Quinlan 
Asphalt Co., 204 N. Y. 240, 97 NE 497, 
38 LRANS 395, AnnCas1918C 745; 
Birch v. New York, 190 
83 NE 51, 18 LRANS 595; Duhme v. 
Hamburg-American Packet Co., 184 
N. Y. 404, 77 NE 386, 112 AmSR 615; 
Walsh v. Fitchburg R. Co., 145 N. Y. 
301, 39 NE 1068, 45 AmSR 615, 27 
LRA 724; Sterger v. Van Sicklen, 132 
N. Y. 499, 30 NE 987, 28 AmSR 594, 
16 LRA 640; Larmore v. Crown Point 
Iron Co., 101 N. Y. 391, 4 NE 752, 54 
AmR 718; Barry v. New York Cent., 
etc., Ri Co.,.92 N.Y. 289, 44. AmR 877 
[aff 28 Hun 441]; McAlpin v. Powell, 
70 N. Y. 126, 26 AmR 555, 55 HowPr 
163; Victory v. Baker, 67 N. Y. 366; 
Basmajian v. New York City Bd. of 
Education, 211 App. Div. 347, 207 
NYS 298 [rev 122 Misc, 530, 204 NYS 
263]; Morrison v. Hotel Rutledge Co., 
200 App. Div. 636, 193 NYS 428; Mur- 
phy v. Broadway Impr. Co., 189 App. 
Div. 692, 178 NYS 860; Barrett v. 
Brooklyn Heights R. Co., 188 App. 
Div. 109,176 NYS 590 [aff 231 N: Y. 
605 mem, 132 NE 906 mem]; Patnode 
v. Foote, 153 App. Div. 494, 138 NYS 
221; Middleton v. Reutler, 141 App. 
Div. 517, 126 NYS 315; Racine ‘v. 


Morris, 186 App. Div. 467, 121 NYS, 


146 [aff 201 N. Y. 240, 94 NE 864]; 
Kleinberg v. Schween, 134 App. Div. 
493, 119 NYS 239 [aff 198 N. Y. 619 
mem, 92 NE 1089 mem]; Oats v. 
New York Dock Co., 109 App. Div. 
841, 96 NYS 813; Converse v. Walker, 
30 Hun 596 [app dism 99 N. Y. 606 
mem]; Jaffy v. New York Cent., etc., 
R. Co., 118 Misc. 147, 192 NYS 852; 
McCann v. Thilemann, 36 Mise. 145, 
72 NYS 1076 [rev 35 Misc. 855 mem, 
72 NYS 1117 mem, and aff 74 App. 
Div. 680 mem, 77 NYS 11381 mem]; 
Castoriano v. Miller, 15 Misc. 254, 36 
NYS 419. 

N. C.—Brigman v. Fiske-Carter 
Constr. Co., 192 N. C.. 791, 136 SB 
125, 49 ALR 778; Money v. Travelers’ 
Hotel® Co.,/o174 Nv POR <b08), 4980S Si 
964, LRA1918B 498; Briscoe v. Hen- 
derson Lighting, ete., Co., 148 N. Cc. 
396, 62 SE 600, 19 LRANS 1116. 

N. D.—Costello v. Farmers’ Bank, 
34 N. D. 131, 157 NW 982. 


263; College v. Martin, 1 
Oh:\-Cir) Ct!) Ne 'S/9508" 250 Oh. 9 Cir, 
Ct. 494; Borck v. Cincinnati Gas, etc., 


Turess v. New 


Fitzpatrick v. Cumber- 


Ne wee Saree 


Co., 5 OhNPNS 526. / 

Okl.—Faurot v. Oklahoma Whole- 
sale Grocery Co., 21 Okl. 104, 95 P 
463, 17 LRANS 136. : 

Or.—Carr v. Oregon-Washington 
R., ete, Co; 261 P.. 399; 5 banger 
St. Johns Lumber Co., 115 Or. 337, 
343, 344, 237 P 696 [quot Cyc]; Klein 
v. Portland, 106 Or. 686, 213 P 147. 

Pa.—Hagan v. Delaware River 
Steel Co., 240 Pa. 222, 87 A 574, 
Pittsburgh, etc., R. Co. v. Collins, 87 
Pa. 405, 33 AmR 371; Gramlich_v. 
Wurst, 86 Pa. 74, 27 AmR 684; Gillis 
v. Pennsylvania R. Co., 59 Pa. 129, 
98 AmD 317; Foard v. Rath, 33 Pa. 
Super. 182; Woods v. Thompson, 15 
Pa. Dist. 940; Breckenridge v. Ben- 
nett, 7 Kulp 95. 

R. I.—Beehler v. Daniels, 18 R. I. 
563, 29 A 6, 49 AmSR 790, 27 LRA 
512. 

S. C.—Kershaw Motor Co. v. South- 
ern R. Co., 136 S. C. 377, 134 SE 377, 
47 ALR 858; Sexton v. Noll Constr. 
Co., 108 S.C. 516; 95 SH 129. 

Tenn.—Burroughs Adding Mach. 
Co. v. Fryar, 132 Tenn. 612, 179 SW 
127, LRA1916B 791. : 

Tex.—Galveston, etc. R. Co. Vv. 
Matzdorf, 102 Tex. 42, 112 SW 1036, 
132 AmSR 849, 20 LRANS 833; Green- 
ville v. Pitts, 102 Tex. 1, 107 SW 50, 
132 AmSR 843, 14 LRANS 979; Bus- 
tillos v. Southwestern Portland Ce- 
ment Co., (Commn. A.) 211 SW 929 


[rev (Civ. A.) 169 SW 638]; Et er. 
‘ 


ete,, R. Co. v. Moore, (Civ. A. 
SW 568; Houston Belt, etc., Co. 
v. O’Leary, (Civ. A.) 136 SW 601; 


Mack v. Houston, ete., R. Co., (Civ. 
A.) 134 SW 846. 

Utah.—Brown v. Salt Lake City, 33 
Utah 222, 93 P 570, 126 AmSR 828, 
14 LRANS 619, 14 AnnCas 1004. 

vVt.—Coburn v. Swanton, 94 Vt. 
168, 109 A 854; Bottum v. Hawks, 
84 Vt. 370, 79 A 858, 35 LRANS 440, 
AnnCas1913A 1025; Brehmer v. Ly- 
man, 71 Vt. 98, 42 A 613; Pierce v. 
Whitcomb, 48 Vt. 127, 21 AmR 120. 


Va.—Walker v. Potomac, etc., R. 
Cox, 1105. Va.) 226, 753 SE) 11305 
AmSR 871, 4 LRANS 80, 8 AnnCas 
862. 


Wash.—Gasch v. Rounds, 93 Wash. 


317, 160 P 962; Hanson v. Spokane 
Valley Land, etc., Co., 58 Wash. 6, 
107 P 863. 


W. Va.—Williams v. Belmont Coal, 
etc., Co., 55 W. Va. 84, 46 SE 802; 
Woolwine v. Chesapeake, ete., R. Co., 
36 W. Va. 329, 15 SE 81, 32 AmSR 
859, 16 LRA 271. 

Eng.—Fairman v. Perpetual Inv. 
Bldg. Soc., [1923] A. C, 74 [overr 
Miller. v. Hancock, [1893], 2 Q._B. 
177]; Elliott v. C. P. Roberts & Co., 


Bt, 4 P1916) 22) Be. Bapbls: . Lyayee ve 
Hedges, 9 Q. B. D, 80; Gautret, v. 
Hgerton, L. R. 2.C..P. 371; -Inder- 


méaur/vs Dames Ls cRi. dC. Bo 274; 
19 ERC 64; Hounsell v. Smyth, 7 C. 
B. N. S. 731, 97 ECL 731, 141 Reprint 
1003; Sullivan vy. Waters, 14 Ir. C. L. 
460; Wilson v. Barry R. Co., 86 L. J. 
K. B. 432. 

Alta.—Smiles v. Edmonton School 
Dist., 14 Alta. L. 351, 363, 48 DomLR 
171, [1918] 3 WestWkly 673 [quot 
Cyc]; McLean v. Young Men’s Chris- 
tian Assoc., 14 Alta. L: 58, [1918] 
3 WestWkly 522. 

Ont.—Bilton v. Mackenzie, 31 Ont. 
L. 585, 19 DomLR 633; King v. 
Northern Nav. Co., 27 Ont. L. 79, 3 
OntWN 1538, 22 OntWR 697, 6 Dom 
LR 69 [dism app 24 Ont. L. 643, 3 
OntWN 172, 20 OntWR 220]; Mar- 
shall v. Industrial Exhibition Assoc., 
1 Ont. L. 319, 21 CanLTOccNotes 203; 
Rogers v. Toronto Public School Bd., 
23 Ont. A. 597 [app dism 27 Can. S.C. 
448]; Graham v. Queen Victoria 
Niagara Falls Park Comrs., 28 Ont. 
1; Spence v. Grand Trunk R. Co., 
27 Ont. 303; Schmidt v. Berlin, 26 
Ont. 54, 

“The owner ... does not owe to 


i 


-§ 203] 


property,®° or from dangers incident to the ordinary 
uses to which the premises are subject.%¢ 
ae duty to provide safeguards for licensees,’ even 
thowgh there are dangerous holes, pitfalls, obstruc- 
tions, or other conditions near to the part of the 
premises to which the permissive use extends.%% 
Neither is the owner or person in charge ordinarily 
under any duty to give licensees warning of con- 
cealed perils,®° although he might, 
of reasonable care, have discovered the defect or 


danger which caused the injury.®° 


as a general rule, the owner or person in charge 
of property is not liable for injuries to licensees 


him the duty of even ordinary care 
with respect to the condition of the 
premises or other buildings or ma- 
chinery thereon.’”” Murphy v. Broad- 
way Impr. Co., 189 App. Div. 692, 
694, 178 NYS 860. 

[a] “It is certainly well settled 
that, by the common law, no duty 
is imposed on the owner or occupant 
of premises to keep them in a suit- 
able condition for those who come 
upon them solely for their own con- 
venience or pleasure, and who have 
not been either expressly invited to 
enter, or induced to come by the pur- 
pose for which the premises are ap- 
propriated, or by some preparation 
or adaptation of the place for use by 
customers or passengers, which 
might naturally and reasonably lead 
them to suppose that they might 
safely and properly enter thereon. 
Where no such preparation is made, 
or express or implied invitation ex- 
tended, and the entry of the licensee 
is permissive only, there can ordi- 
narily be no recovery for a neglect 
properly to guard the premises by 
which such person may be injured.” 
Parker v. Barnard, 135 Mass. 116, 118, 
46 AmR 450. 

85. U. S.—National Metal Edge 
Box Co. v. Agostini, 258 Fed. 109, 
169 CCA 195. 

Ill.— Huff v. Wells, 141 Ill. A. 434; 
Joseph v. Philip Henrici Co., 137 II1l. 
Aa 

Ky.—Louisville, ete, R. Co. v. 
Page, 203 Ky. 755, 263 SW 20. 

La.—Walker v. Nona Mills Co., 151 
La. 738, 92 S 318. 

Mass.—Sweeny v. Old Colony, etce., 
R. Co., 10 Allen 368, 87 AmD 644. 

N. C.—Briscoe v. Henderson Light- 
ing, etc., Co., 148 N. C. 396, 62 SE 
600, 19 LRANS 1116. 


Pa.—Cosgrove v. Hay, 54 Pa. 
Super. 175, 179. 
Wash.—Kinsman y. Barton, 141 


Wash. 311, 251 P 563. 

. “A mere license or permission to 
enter or pass over premises will not 
impose an obligation on the part. of 
the owner or person in possession 
to provide against the danger of ac- 
cident.” Cosgrove v. Hay, supra. 

[a] Canal alongside roadway.— 
Where there is on private property 
a canal with a roadway alongside of 
it, a license to the public to use the 
roadway does not impose any obliga- 
tion to fence off the canal. National 
Metal Edge Box Co. v. Agostini, 258 
Fed. 109, 169 CCA 195. 

86. Kohler v. W. J. Jennison Co., 
128 Minn. 133, 150 NW 235. 

[a] Hole in ice on which skating 
permitted.—‘‘The owner ‘of a mill 
pond who permits children to use as 
a play ground the ice formed thereon 
in winter, is not liable for the death 
of a child from falling into a hole 
eaused by the ordinary operation of 
the mill, even though the dust from 
the mill has caused the hole and the 
ice about-it to become so covered 
with dust that it is impossible for 
the eye to distinguish between the 
ice and the water.’ Kohler v. W. J. 
Jennison Co., 128 Minn. 133, 150 NW 
235. Ys 

87. Marcovitz v. Hergenrether, 302 
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NEGLIGENCE 


There is 


by the exercise 
able care.% 
It follows that, 


Tll. 162, 134 NE 85; Sweeny v. Old 
Colony, etc., R. Co., 10 Allen (Mass.) 
368, 87 AmD 644; Briscoe v. Hender- 
son Lighting, etc., Co., 148 N. C€. 396, 
62 SE 600, 19 LRANS 1116; West- 
borne Coal Co. v. Willoughby, 133 
Tenn. 257, 180 SW 822; Williams v. 
Nashville, 106 Tenn. 533, 63 SW 231. 

[a] Hoistway or elevator well.— 
The owners and lessees of premises 
owe to a mere licensee no duty to 
inclose an open hoistway or elevator 
well. Marcovitz v. Hergenrether, 302 
Ill. 162, 134 NE 85. 

88. Faris v. Hoberg, 134 Ind. 269, 
33 NE 1028, 39 AmSR 261; Evans- 
ville, etc., R. Co. v. Griffin, 100 Ind. 
221, 50 AmR 783; Sweeny v. Old 
Colony, etc., R. Co., 10 Allen (Mass.) 
368, 87 AmD 644; Westborne Coal Co. 
v. Willoughby, 133 Tenn. 257, 180 SW 
322; Williams v. Nashville, 106 Tenn. 
533, 68 SW 231; Flippen-Prather 
Realty Co. v. Mather, (Tex. Civ. A.) 
207 SW 1221, 124. 

“The general rule is also well es- 
tablished that the owner, who neither 
expressly nor impliedly invited the 
public to come upon his premises, is 
under no legal obligation to keep 
them free from pitfalls or in a con- 
dition of safety for those persons, 
whether adults or infants, who in 
pursuit of his own pleasure or con- 
venience go upon or pass over such 
premises, even though it be with ac- 
quiescence of the owner.” Flippen- 
Prather Realty Co. v. Mather, supra. 

89. Watson v. Manitou, etc., R. Co., 
41 Colo. 138, 92 P 17, 17 LRANS 916; 
Bustillos v. Southwestern Portland 
Cement Co., (Tex.) 211 SW 929 [rev 
(Civ. A.) 169 SW 638]. 

90. Larmore v. Crown Point Iron 
Pos 101 N. Y. 391, 4 NE 752, 54 AmR 


91. U. S.—Rhode v. Duff, 208 Fed. 
115, 125 CCA) 348. 

Ark.—Hobart-Lee Tie Co. v. Keck, 
89 Ark. 122, 116 SW 183; St. Louis, 
etc., R. Co. v. Dooley, 77 Ark. 561, 92 
SW 789. 

Cal.—Sinecerney v. Los Angeles, 53 
Cal. A. 440, 200 P 380; Corbett: v. 
Spanos, 37 Cal. A. 200, 173 P 769, 

Ill.—Gibson v. Leonard, 143 Ill. 
182, 32 NE 182, 36 AmSR 376, 17 LRA 
588 [aff 37 Ill. A. 344]; Cameron v. 
Feely, 208 Ill. A. 521; DeWolfe v. 
Pierce, 196 Ill. A. 360. 


Ind.—Cleveland, ete, R. Co, ov. 
Means, 59 Ind. A. 388, 104 NE 785, 
108 NE 3875. 


Iowa.—Flatley v. Acme _ Garage, 
196 Iowa 82, 194 NW 180; Davis v. 
Malvern Light, ete., Co., 186 Iowa 
884, 173 NW 262. : 

Minn.—Hyatt v. Murray, 101 Minn. 
507, 112 NW 881. 

Miss.—Allen v. Yazoo, etc., R. Co., 
111 Miss. 267, 71 S 386. 

Mo.—Forsythe v. Shryack-Thom 
Grocery Co., 283 Mo. 49, 223 SW 39, 
10 ALR 711; Butler v. Chicago, etc., 
R. Co., 155 Mo. A. 287, 136 SW 729. 

N. M.—Chavez v. Torlina, 15 N, M. 
5a 9.9 521 690. 

N. Y.—Quinn v. Staten Island 
Rapid Transit R. Co., 224 N. Y. 493, 
121 NE 340; Constantino v. Watson 
Contracting Co., 219 N. Y. 443, 114 
NE 802; Fox v. Warner-Quinlan As- 


SCt 639 mem, 
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due to the condition of the property,®! or, as it 
has been expressed, due to passive negligence®? or 
acts of omission.®* 
to make use of property although there is open and 
obvious danger thereon, the owner cannot be held 
lable for injury to a licensee because of such dan- 
ger.°* It has been said, however, that the owner is 
under a duty not to expose a licensee to perils 
which could be avoided by the exercise of reason- 


A fortiori, if licensees choose 


The owner has been held not liable for injuries 
which a mere licensee on his property has re- 
ceived from excavations,®® a trench,’ a ditch,?? a 


phalt Co., 204 N. Y. 240, 97 NE 497, 
388 LRANS 395, AnnCasl19138C_ 745; 
Murphy v. Brooklyn, 118 N. Y. 575, 23 
NE 887; Cusick v. Adams, 115 N. Y. 
55, 21 NE 673, 12 AmSR 772; Durkin 
v. New York, 146 App. Div. 472, 131 
NYS 275; Converse v. Walker, 30 
Hun 596 [app dism 99 N. Y. 606 
mem]. 

Oh.—Hannan.y. Ehrlich, 102 Oh. 
St. 176, 131 NE ‘504. 

Pa.—Woods vy. Thompson, 15 Pa. 
Dist. 940. 

S. C.—Kershaw Motor Co. y. South- 
ern, RCo. 136 SS: CC. 30g 1244 Shp sits 
47 ALR 858. 

Tex.—Stamford Oil Mill Co, v. 
Barnes, 103 Tex. 409, 128 SW 3875, 31 
LRANS- 1218, AnnCas1913A 111; 
Barnhart v. Chicago,.ete., R., Co., 89 
Wash. 304, 154 P 441, LRAI916D 443. 

Wis.—Greenfield v. Miller, 173 Wis. 
184, 180 NW 834, 12 ALR 982. 

“The principle is now well settled 
by repeated adjudications, in this 
country and in England, that where 
a person comes upon the premises of 
another without invitation, but sim- 
ply as a bare licensee, and the owner 
of the property, passively, acquiesces 
in his coming, if an injury is sus- 
tained by reason of a mere defect in 
the premises, the owner is not liable 
for negligence; for such person. has | 
taken all the risk upon himself.’ Cu- 
sick. v7 Adams; “115 N- Y¥o"-56;59 e201 
NE 673,.12 AmSR 673 [quot Fox v. 
Warner-Quinlan Asphalt Co., 204 N. 
Y. 240, 243, 97 NE 497, 38 LRANS 
395, AnnCasi9138C,745 (rev 139 App. 
Div. 807, 124 NYS 382)]. 

92. Cleveland, etc., R. Co. v. Means, 
59 Ind. A. 383, 104 NE 785, 108 NE 
375; Constantino v. Watson Contract- 
ing Co., 219 N. Y. 4438, 114 NE 802; 
Nicholson v. Erie R. Co., 41 N.Y. 
525; Muench vy. Heinemann, 119 Wis. 
441, 96 NW 800. 

93. Larmore v. Crown Point Iron 
Co., 101 N. Y. 391, 4 NE 752, 54 AmR 
718; Southcote vy. Stanley, 1 H. & N. 
247, 156 Reprint 1195, 19 ERC 60. 

Giles v. London County, 68 J. 
Bai: 


[a] If grown men choose to play 
a game on ground where ‘they are 
permitted to do so, but where there 
is a danger openly and obviously be- 
fore them, the owner of the ground 
is not liable for injuries caused by 
such danger to one of the players. 
Giles v. London County, 68 J. P. 10. 

95. Branan .v. Wimsatt, 54 App. 
(D. GC.) 374, 298 Fed, 833, 36 ALR 14 
[certiorari den 265 U. S. 591 mem, 44 
68 L. ed. 1195 mem]. 

96. Kohn v. Lovett, 44 Ga. 251; 
Maenner v. Carroll, 46 Md. 193; Fox 
vy. Warner-Quinlan Asphalt Co., 204 
N. Y: 240, 97 NE 497, 38 LRANS 395, 
AnnCasi918C 745; Buchtel College v. 
Martin, 1 Oh. Cir, Ct. N. S. 508, 25 
On, Cir, (Ct, 494; 

97. Coleman vy. Renesch, 18 Oh, A. 


arg 

98. Habina_v. 
Electric Co., 150 Mich. 41, 113 
586, 18 LRANS 1126. 

[a] Injury at night.—A licensee 
could not recover for injuries re- 
ceived by falling at night into a 
ditch dug in connection with defend-- 


Twin City Gen. 
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cistern,®® a hole in the ground,’ an uncovered coal- 
hole,? a steam pit,’ a drain used to carry away hot 
water,‘ a vat of hot water,’ elevators,® unguarded or 
insufficiently guarded elevator shafts,’ floor open- 
ings,® a hole in a bridge,® an opening in the platform 
of a fire escape,!® uninsulated or insufficiently in- 
sulated electric wires,!! stairways,!? scantlings or 
pieces of timber on the floor of a hall of an office 
building,'* lack of light in a tenement house hall- 
way,!* a pile of lumber,’ a heap of stones,’® a der- 
rick,17 a moving erane,'® log rollways,'® a defective 
farm crossing over a railroad,?° a defect in the roof 
of a barn,” a wire stretched across the outer edge 
of a lawn to keep off trespassers,?? a barbed wire 
fence along the boundary of the premises,”* the fall 
of a gravestone in a cemetery,” a fire on the prem- 
ises,2> an explosion of gas,** the breaking of a 
- machinery belt,2? or failure of a servant of the 
owner to use reasonable care in throwing a bale of 


hay from a loft.?® 


Violation of a statutory duty with respect to the 


ant’s business, which was concealed 
only by darkness, where it does not 
appear that in the opening and keep- 
ing open of the ditch defendant was 
acting except from necessity. Habina 
vy. Twin City Gen. Electric Co., 150 


Mich. 41, 1183 NW 586, 138 LRANS 
1126. 
99. Breckenridge v. Bennett, 7 


Kul Pa, ) (95. 
1. eee vy. Raymond, 197 Cal. 
126, 239 P 1069; Knapp v. Doll, 180 
Ind. 526, 103 NE 385; Reardon v. 
Thompson, 149 Mass.‘ 267, 21 NE 369. 
2. Englehardt v. Central New 
England R. Co., 1389 App. Div. 786, 
124 NYS 494. : 

3. Liewko v. Chas. A. Krause Mill- 
ing Co., 179 Wis. 88, 190 NW_ 924. 

4 See Cato v. Crystal Ice Co., 109 

Miss. 590, 68 S 858 (licensee’s dog 
alded in drain). 

ae Roe v. ap Louis Independent 

Packing Co., 203 Mo. A. 11, 217 SW 

Bus 
‘ 6 Gibson v. Leonard, 143 Ill. 182, 
32 NE 182, 36 AmSR 376, 17 LRA 
588 [aff 37 Ill. A. 344]. 

7, JIll.—Marcovitz v. Hergenrether, 
302 Ill. 162, 134 NB 85; Sasey v. 
Adams, 234 Ill. 350, 84 NE 9338, 123 
AmSR 105, 17 LRANS 776 [aff 137 
Til. A. 404]. 

Me.—Stanwood v. Clancey, 106 Me. 
72, 75 A 298, 26 LRANS 1213. 

Md.—Hyde v. Blumenthal, 136 
Ma. 445, 110 A 862. 

Minn.—Schmidt v. George H. Hurd 
Realty Co., 170 Minn. 322, 212 NW 

iw: 

PaaS Miditoar v. Sealzo Fruit Co., 
240 Mo. 177, 144 SW 833. 

N. Y.—Ridley v. National Casket 
Co., 161 NYS 444 [aff 178 App. Div. 
954 mem, 195 NYS 1109 mem]. 

8. Brennan vy. Keene, 237 Mass. 
556, 180 NE 82, 13 ALR 629; Vaughan 
v. Transit Dev. Co., 222 N. Y. 79, 118 
NE 219; Weaver v. Carnegie Steel 
Co., 223 Pa. 238, 72 A 552, 21 LRANS 
466. 

[a] Opening outside of path 
chosen.— Where a permissive guest 
at a steel plant is furnished with a 
guide and steps outside of the path 
chosen, which is about twenty-five 
feet wide, and falls through an open- 
ing in the floor used in operating the 
works, he cannot recover for his in- 
juries. Weaver v. Carnegie Steel 
Co., 228 Pa; 238, 72 A 552, 21 LRANS 
466. 

9. Cusick vy. Adams, 115 N. Y. 55, 
21 NE 673, 12 AmSR 772. 

10. Thyken v. Excelsior L. Assur. 
Co., 11 Alta. L. 344, 34 DomLR 533, 

[1917] 2 WestWkly 772. 

11. Pennebacker v.. San Joaquin 
Dieht, ete, Coy) 158 ‘Cal -b79 The P 
- 459, 189 AmSR 202; 31 LRANS 1099; 


Hafey v. Turners Falls Power, etce., | 
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ery.*° 


r§§ 203-205 


condition of property may impose liability for in- 
jury to a licensee caused by such violation.”® 

[§ 204] 5. Use of Property. So far as licensees 
are concerned, the owner of property has the right 
to make any lawful use thereof which he pleases,*° 
to make such changes therein as he chooses,*1 to 
conduct his business or operations thereon in such 
lawful manner as he sees fit,?? and to erect or keep 
such structures or appliances thereon as he deems 
proper,** although such use of the property may 
render it dangerous for those who come thereon,** 
and even though the apparatus maintained on the 
property is more dangerous than stationary machin- 
Accordingly he is not liable for an injury, 
caused by the operation in which he is engaged, 
to a licensee of whose presence he is unaware.*® 

[§ 205] 6. Increase of Hazard to Licensee. 
landowner is under a duty, so long as he permits 
a license with respect to the use of his property 


A 


to continue, not to do any positive act which in- 


Co., 240 Mass. 155, 133 NE 107; Hes- 
kell v. Auburn Light, etc., R. Co., 209 
N. -Y. 86, 102 NE 540, LRA1915B 
1127; Greenville v. Pitts, 102 Tex. 1, 
rat SW 50, 182 AmSR 843, 14 LRANS 

12. U. S.—Peebles v. 

Bldg. Co., 15 F. (2d) 335. 

Ark.—Chicago, ete., R. Co. v. Rus- 
sell, 186 Ark. 365, 206 SW 666. 

Cal.—Kneiser y. Belasco-Black- 
wood Co., 22 Cal. A. 205, 133 P 989. 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99, 27 ALR 579. 

Ky.—Wall v. F. W. Woolworth Co., 
209 Ky. 258, 272 Sw 730. 

Mass.—Graham v. Pocasset Mfg. 
Co., 220 Mass. 195, 107 NE 920. 

Nebr.—Kruntorad vy. Chicago, ete., 
R. Co., 111 Nebr: 753, 197 NW 611. 

Eng.—Fairman v, Perpetual Iny. 
Bldg. Soc., [1923] A. C. 74. 

[a] Unlighted stairways. — Pee- 
bles v. Exchange Bldg. Co., 15 F. 
(2d) 335; Chicago, ete., R. Co. v. Rus- 
sell, 136 Ark. 365, 206 SW 666; Her- 


Exchange 


zogz v. Hemphill, 7 Cal, A. 116, 93 P| 


899. 

13. Jones v. Asa G. Candler, Inc., 
22) Gai A.V717; 197 -SH 112. 

14. Stacy v. Shapiro, 212 App. Div. 
723, 209 NYS 805. 

15. Wm. Cameron & Co., Inc. v. 
Polk, (Tex, Civ. 8A.) 177 SWiligs. 
16. Latham v. R. Johnson & Neph- 
ews, Ltd., [1913] 1 K. B. 398 (injury 
by fall of a stone from the heap). 

17. Norris v. Hugh Nawn Con- 
tracting Co., 206 Mass. 58, 91 NE 886, 
31 LRANS 623, 19 AnnCas 424 (im- 
jury to licensee by accidental fall of 
derrick). 

18. Roe v. St. Louis Independent 


tga Co., 2068 Mo. A. 11, 217 SW 
o. 
19. Douglas v. Bergland, 216 


Mich. 380, 185 NW. 819, 20 ALR 197. 
20. Bryant v. Missouri Pac. R. 
Co., 181 Mo. A. 189, 194, 168 SW 228 
(“the company would owe no duty to 
maintain it in repair to anyone but 
the owner of the farm, his family 
and servants’’). . 
21. Saffer v. Molter, 124 Ill. A. 21. 
22. Mazey v. Loveland, 133 Minn. 
210, 212, 158 NW 44, LRAI916F 279. 
“The presence of the wire was not 
inherently dangerous. Such barriers 
are usual and frequently erected in 
this or some other form to prevent 
passage over private lawns, though 
the purpose of the wire is not here 
material. And even though defend- 
ant was present and observed plain- 
tiff in the act of crossing the lawn, 
there was no duty on his part to ad- 
vise her of the presence of the bar- 
rier. It was not so dark that the 
wire could not have been seen by the 
exercise of ordinary care, and the 


creases the hazard to licensees of 


exercising the 


facts shown in the 
sufficient to justify the conclusion 
that defendant knew or had any rea- 
son to believe that if plaintiff con- 
tinued across the lawn she was at all 
liable to trip or fall over the wire.” 
Mazey v. Loveland, supra. 


record are not 


23. Robinson v. Dodge, 28 Man. 
*82. 39 DomLR 679, [1918] 1 West 
Wkly 812. 

24 Nesterovich v. Mt. Olivet 


erqncree 212 App. Div. 286, 208 NYS 


25. Pilon v. Easthampton Gas Co., 
248 Mass. 57, 142 NE 640 (infant 
licensee injured by falling into fire), 

26. Eckels v. Maher, 137 Ill. A. 45. 

27. Knight. v. Farmers’, etc., Gin 
Co., 159 Ark. 423, 252 SW 30. 

28. Roche v. American Ice Co., 140 
App. Div. 341, 125 NYS 323. 


29. See supra § 115. 
30. Maenner y. Carroll, 46 Md. 
193; Parke v. Barnard, 135 Mass. 


116, 46 AmR 450. 

31. Habina v. Twin City Gen. 
Electric Co., 150 Mich. 41, 113 NW 
586, 13 LRANS 1126; Fox v. Warner- 
Quinlan Asphalt Co., 204 N. Y. 240, 
97 NE 497, 38 LRANS 395, AnnCas 
1913C 745; Westborne Coal Co. v. 
De erin tance 133 Tenn. 257, 180 SW 


[a] Where a licensee is actually 
upon the property (in the case at bar 
a movable scaffold) to the use of 
which the license extends, the li- 
censor may not actively interfere 
with or change its structural condi- 
tions so as to endanger the licensee. 
Lauritsen v. American Bridge Co., 87 
Minn. 518, 92 NW 475. 

32. Bowler v.° Pacific Mills, 200 
Mass. 364, 86 NE 767, 128 AmSR 432, 
21 LRANS 976; Westborne Coal Co. 
pertionshbs, 133 Tenn. 257, 180 SW 


33. Mitchell v. Ozan-Graysonia 
Lumber Co., 151, Ark. 6, 235 SW 44; 
Weitzmann y. A. L. Barber Asphalt 


Co., 190 N. Y. 452,.83 NE. 477, 123 
AmSR 560. 

384. Weitzmann vy. A. L. Barber 
Asphalt Co., supra; Dudley vy. At- 


lantic Coast Line R. Co., 110 S. C. 73, 
96 SE 478. 

35. Weitzmann v. A. L. Barber 
Asphalt Co., 190 N, Y. 452, 88 NE 477, 
123 AmSR 560. 

[a] Hoist——A landowner is .not 
liable for injury to a licensee by a 
hoist, from the top of which a cable 
is suspended, which cable runs on an 
incline to a dump and is equipped 
with a carrier to which barrels are 
attached by tongs and carried from 
the hoist to the dump. Weitzmann 
v. A. L. Barber Asphalt Pav. Co., 190 
N. Y. 452, 88 NE 477, 128 AmSR 560. 

36. Preston v. Austin, 206 Mich. 
194, 172 NW 377. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 205-207] 


license.*7 This duty does not restrict his right to 
make such use of his property or such changes 
therein as he may desire,?® but requires him, in case 
he does any positive act creating a new danger to 
persons who may exercise the license, to give to 
licensees reasonable notice or warning of,®® or pro- 
vide safeguards against,*© the new danger, unless 
the new or changed condition is so plainly visible 
that its mere existence is notice of the danger.** 
Accordingly, if a licensee should be injured by rea- 
son of the new danger, any negligence chargeable - 
to the owner would consist, not in the creation of | 
the danger, but in the failure to give notice or 
warning,*? and the principle upon which a recovery 
is permitted has been said to be that under the cir- 
cumstances of the particular case the creation of the 


37. Ala.—Southern R, Co. v. Bates, 
194 Ala. 78, 69 S 181, LRA1916A 510. 

Ill.— Moore y. Ohio Oil Co., 241 Ill. 
A. 388. : 

Ind.—Terre Haute, ete., Tract. Co. 
v. Sanders, 80 Ind. A. 16, 1386 NE 
54. 

Ky.—Shaver v. Louisville Gas, etc., 
Co., 207 Ky. 180, 268 SW 1082; Sage 
v. Creech Coal Co., 194 Ky. 415, 240 
Sw 42. 

Mass.—Stevens v. Nichols, 155 
Mass. 472, 29 NE 1150, 15 LRA 459. 

Miech.—Sandstrom vy. Minneapolis, 
etc., R. Co., 198 Mich. 99, 164 NW 472. 

N. C.—Brigman v. Fisk-Carter 
Constr. Co., 192 N. C. 791, 186 SE 125, 
49 ALR 773; Batts v. Home Tel., etc., 
Co., 186 N. C. 120, 118 SE 893. 

Oh.—Buchtel College v. Martin, 1 
Oy Cir. Ct. Ni S508; 225; Oh. 'Cir. “Ct: 
494, 

Pa.—John v. Reick-McJunkin Dairy 
Co., 281 Pa. 548, 127 A 143. 

Alta. — Thyken v. Excelsior L. 
Assur.,Co., 11 Alta. L. 344, 34 DomLR 
533, [1917] 2 WestWkly 772. 

“The licensor has, however, no 
right to create a new danger while 
the license continues.” Terre Haute, 
ete., Tract. Co. v. Sanders, 80 Ind. A. 
16, 186 NE 54, 57. - 

“The owner or occupier of real 
estate, without protest or objection, 
may permit his land or premises to 
be so used by the public or others in 
such manner and for such time that 
those who thus use it may reason- 
ably presume that the owner or occu- 
pier will give notice of a change in 
the condition made or permitted by 
him, which would render said place 
and its use unsafe so to continue its 
use. If, under such use by the public 
or others with permission, express or 
implied, and with knowledge of the 
same, the owner or occupier should 
place, leave, or permit to be placed 
ior left a dangerous structure, instru- 
‘ment, obstruction, or defect in said 
way, building, structure, or premises 
from which may be reasonably ap- 
prehended danger or injury to those 
accustomed ‘to such use, such owner 
or occupier assumes the primary 
risk; that is to say, under such cir- 
cumstances the owner or occupier is 
not exonerated from liability to an- 
other for injury resulting from such 
use, because. the injured party was 
then on other business than with the 
owner or occupier. The knowledge 
of the use and condition thereof that 
was dangerous imposes the duty to 
keep the premises so used by such 
others in a reasonably safe condition 
for those who are requested or have 
a right to come there.’ Gandy v. 
Copeland, 204 Ala. 366, 368, 86 S 3. 

38. Right to make changes see 
supra § 204. 

39. Ala.—Gandy v. Copeland, 204 
Ala. 366, 86 S 3 (quoted supra note 
37); Nashville, etc., R. Co. v. Black- 
well, 201 Ala. 657, 79 S 129; South- 
ern R. Co. v. Bates, 194 Ala. 78, 69 
S 131, LRA1916A 510. 

T1l.—Moore vy. Ohio Oil Co., 241 Ill. 
A, 388 


Ky.—Shaver v. Louisville Gas, etce., 


NEGLIGENCE 


presence.*® 


Co., 207 Ky. 180, 268 SW 1082; Sage 
v. Creech Coal Co., 194 Ky. 415, 240 
SW 42. 

Mich.—Morrison v. Carpenter, 179 
Mich. 207, 146 NW 106, AnnCas1915D 
319; Habina v. Twin City Gen. Elec- 
tric Co., 150 Mich. 41, 113 NW 586, 
13 LRANS 1126. 

N. Y.—Vaughan v. Transit Dev. 
Co:, 222 N. Y. 79; 118 NE 219. 

N. C.—Batts v. Home Tel., etc., Co., 
186 N. C. 120, 118 SE 893. 

Oh.—Buchtel College v. Martin, 1 
en Cir-2Cu IN S.'6 0822257 Oh’. Cir. Ct. 
Pa.—John v. Reick-McJunkin Dairy 
Co., 281 Pa. 543, 546, 127 A 143. 

Tenn.—Westborne Coal Co. v. Wil- 
Pe meg 133 Tenn. 257, 180 SW 

“Where one permits others to 
trayel over his property on an estab- 
lished path, or roadway with full 
knowledge of such use and without 
objection, in doing so he is bound to 
see that no dangerous pitfalls are 
created; if he fails in this respect, 
the duty is placed upon him to give 


reasonable notice or warning to avoid | 


injuring those in the habit of using 
the way. Under such circumstances 
a higher duty is imposed on him than 
on an owner toward those who are 
merely trespassers on his property.” 
John v. Reick-McJunkin Dairy Co., 
supra. 

{a] “he rule may be stated that, 
after granting a license to use the 
premises, the owner cannot, lawfully, 
by his affirmative action, change’ the 
premises so as to make them more 
dangerous, without notifying the 
licensee of that fact, or warning him 
of the added danger.’’ Morrison v. 
Carpenter, 179 Mich. 207, 220, 146 
NW 106, AnnCas1915D 319. 

[b] Where there is a license to 
use a path (1) and the owner of the 
property makes a change therein by 
digging a pit near to or across the 
path, he is under a duty to give to 
licensees reasonable notice of such 
change. Westborne Coal Co. v. Wil- 
loughby, 133 Tenn. 257, 180 SW 322. 
(2) “If a licensee has been using a 
well-defined path openly and continu- 
ously, we think he takes only such 
risks as have existed during the time 
of using the same; but this: does not 
extend to additional risks on said 
path made afterwards by the licensor, 
and without the knowledge of the li- 
censee. In other words, if the licensee 
has been using a defined path for a 
length of time with the knowledge 
and permission of the licensor, then, 
if the licensor interferes with said 
path by making it more dangerous, 
he should give notice to the licensee, 
or guard the dangerous place so 
made.’ Morrison y. Carpenter, 179 
Mich. 207, 217, 146 NW 106, AnnCas 
1915D 319. 

40. Morrison v. Carpenter, supra; 
Habina v. Twin City Gen. Electric 
Co., 150 Mich. 41, 113 NW 586, 13 
LRANS 1126; Vaughan v. Transit 

Co., 222 PAN ed UGA oe kicl, NE 


Vaughan vy. Transit Dev. Co., 


NW 377 
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new danger indicates a reckless and wanton dis- 
regard of the safety of licensees.** 

[§ 206] 7. Anticipation of Presence of Licensee. 
The owner of property may be under a duty of 
anticipating the presence of a licensee,** although 
it is said that he does not owe to a licensee the 
duty of making any active effort to discover his 
It has also been held, however, that a 
property owner is under a duty of keeping a look- 
out for licensees at the time and place where their 
presence may reasonably be expected.4¢ — 

[§ 207] 8. Knowledge of Presence of Licensee. 
Where the presence of a licensee is known, there 
is a duty to use reasonable care to avoid injuring 
him,** at least by any affirmative acts,*® the duty 
toward such a licensee being the same as with re- 


supra; Fox v. Warner-Quinlan As- 
phalt Co., 204 N. Y. 240, 97 NE 499, 
38 LRANS 395, AnnCas1913C 745. 
Obvious dangers generally see in- 
fra § 306. 
42. Westborne Coal Co. v. Wil- 
ae Deo 133 Tenn, 257, 180 SW 


43. Habina v. Twin City Gen. 
Electric Co., 150 Mich. 41, 113 NW 
586, 138 LRANS 1126; Vaughan v. 
Transit Dev. Co., 222 N..¥. 79; 83, 
118 NE 219. 

“Alterations made suddenly and 
left without warning or proper pre- 
cautions may amount to willful dis- 
regard for the safety of licensees.” 
Vaughan v. Transit Dev. Co., supra. 

44. Northern Pac. R. Co. v. Curtz, 
196 Fed. 367, 116 CCA 408; Petree v. 
Davison-Paxon-Stokes Co., 30 Ga. A. 
490, 118 SE 697;. Mandeville Mills v. 
Dale, 2 Ga. A. 607, 58 SE 1060; Sage 
v. Creech Coal Co., 194 Ky. 415, 240 
SW 42; Johnson v. Atlas Supply Co., 
(Tex. Civ. A.) 183 SW 31. 

45. Terre Haute, ete., Tract. Co. v. 
Sanders, 80 Ind. A. 16, 136 NE 54; 
Cleveland, etc., R. Co. v. Means, 59 
Ind, A. 383, 104 NE 785, 108 NW 375; 
Preston v. Austin, 206 Mich. 194, 172 


46. Jettyjohn v, Basham,.126 Va. 
72, 78, 100 SE 818. 

“In the case of licensees, the occu- 
pant is charged with knowledge of 
the use of his premises by the 
licensee, and while not chargeable 
with the duty of prevention or prep- 
aration for the safety of the licensee, 
he is chargeable with the duty of 
lookout, with such equipment as he 
then has in use to avoid injury to 
him at the time and place where the 
presence of the-licensee may be rea- 
sonably expected. The duties of the 
occupant, to the licensee and to the 
known frequent trespasser are the 
same, but the licensee is exempt 
from responsibilities of a trespasser.” 
Pettyjohn v. Basham, supra. 

47. Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A, 490, 118 SE 697; 
Mandeville Mills v. Dale, 2 Ga. ‘A. 
607, 58 SE 1060; Schmidt v. Michigan 
Coal, etc., Co., 159 Mich, 808, 1283 NW 
1122, 1123 [cit Cyc]; Hobbs v. Georgé 
W. Blanchard, etc., Co., 74 N. H. 116, 
65 A 382, 124 AmSR 944, 

[a] “The fundamental concept in 
this class of cases, aS in that of tres- 
passers, is of a liability only for 
willful or wanton injury; but it is 
usually willful or wanton not to 
exercise ordinary care to prevent in- 
juring a person who is actually 
known to be, or reasonably is ex- 
pected to be, within the range of a 
dangerous act being done.” Petree 
v. Davison-Paxon-Stokes Co., 30 Ga. 
A. 490, 494, 118 SH 697 [quot Mande- 
ville Mills v. Dale, 2 Ga. A. 607, 609, 
58 SE 1060]. 

48. Knight v. Barmers’, etc., Gin 
Co., 159 Ark. 428, 252 SW 380; Preston 
v. Austin, 206 Mich. 194, 172 NW 377; 
Union News Co. y. Freeborn, 111 Oh. 
St. 105, 144 NE 595; Westborne Coal 
Co. v. Willoughby, 133 Tenn, 257, 180 
SW 322, 


804 [45 C.J.] NEGLIGENCE [§§ 207-209 
eause injury to him,*® or, as it has been expressed, 
to exercise ordinary care to avoid injuring him.*® 

[§ 209] 10. Active Negligence. The owner of 
prepenty owes to a licensee thereon a duty to use 
reasonable care not to injure him through active 
negligence,®*? and hence may be liable for an injury 
resulting from a danger created by the owner’s 
negligence.° But it has been held that the owner 
does not owe to a licensee any duty to carry on 
any work that may be done on the premises in a 
careful manner,®? and is not liable to a licensee 


for an injury caused by the proper conduct of ihe 


spect to an invitee.*? It has also been considered 
that there is a duty to use ordinary care and dili- 
gence to avoid injury to a licensee whose presence 
should reasonably be anticipated, so that in the 
exercise of reasonable care his presence should be 

known.°+ 
[§ 208] 9. Licensee in Position of Danger. The 
owner or person in charge of property owes to a 
licensee thereon a duty of protection where he 
knows that such licensee is in a position or situa- 
2 or should, in the exercise of ordi- 


tion of danger,°? 
nary care, know of his being in such situation, or 


position.°* 


49. Petree. wv. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 494, 118 SE 
697. 

“After the presence of the licensee 
is known, exactly the same acts of 
eaution may be required of the pro- 
prietor to satisfy the legal duty as 
would be necessary if the licensee 
were invited.” Petree v. Davison- 
Paxon-Stokes Co., supra [quot Rolle- 
stone v. Cassirer, 3 Ga. A. 161, 167, 
59 SE 442]. 

Duty to invitees 
infra § 235. 

50. Petree Vv. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
Mandeville Mills v. Dale, 2 Ga. A. 
607, 58 SE 1060; Westborne Coal Co. 
Vv. Willoughby, 133 Tenn. 257, 180 SW 
322. 


generally see 


51. Schmidt v. Michigan Coal, etc., 
Co., 159 Mich, 308, 311, 123 NW 1122, 
1423 fPeit Cre]. fi 

“After the owner of premises is 
aware of the presence of a... li- 
censee, or if in the exercise of ordi- 
nary care he should know of_ their 
presence, he is bound to use ordinary 
eare to prevent'injury to them aris- 
ing from active negligence.” Schmidt 
v. Michigan Coal, ete., Co., supra. 

52. Cal.—Lindholm v. Northwest- 
2h okay Ra: Goi T9r Cals iAg3 4; | 248) P 
1 5 

Canal Zone.—Fitzpatrick v. Pan- 
ama. R. Co., 2 Canal Zone 111. 

Colo.—Lunt v. Post Printing, ete., 
Cos 438) (Colo: 216,110. P 203,630 
LRANS 60, 21 AnnCas. 492. 

Ga.—Rollestone v. Gassirer, 3 Ga. 
A. 161, 59 SE 442. 

Ky.—Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549. 

Md.—Rosenkovitz v. United Ru, 
etce., Co.; 108 Md. 306, 70 A 108. 

Minn.—Gunderson v. Northwestern 
El. Co., 47,Minn. 161, 49 NW 694. 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

Oh.—Eckert v. Refiners Oil Co., 17 
Oh, A, 221, 

Va.—Lunsford v; Colonial Coal, 
ete., Co., 115 Va. 846,79 SE 348. 

Ont.—Downs y. Hamilton, etc., R. 
Co., 10 OntWR 657. 

[a] Warning.—Where the owner 
of property knows. of a pitfall or 
other secret danger in the premises 
and sees a licensee about to come 
into contact therewith, he is under a 
duty to give him warning, and this 
duty is more imperative where the 
licensee has bad eyesight, is intoxi- 
cated, or is suffering from another 
infirmity known ‘to the owner. Rolle- 
is v. Cassirer, 3 Ga. A. 161, 59 SH 
442. 

[b] Leaving child in dangerous 
situation.—Defendant’s grain elevator 
was operated by machinery moved by 
horse power in an adjoining ‘power 
house.”’ The central wheel was 
moved by a horizontal lever. Upon 
the wheel was a convenient place to 
sit and ride. The place was attrac- 
tive to children, and they were per- 
mitted to frequent it. The employee 
in charge of the machinery and 


It has been said, however, that the ex- 
tent of such duty is merely to refrain from doing 
any affirniative act which might reasonably be ex- 
pected to increase the peril of the licensee®* or 


power house, on the day in question, 
having notice of the presence of 
plaintiff's intestate, a boy six years 
old, hitched. the horse to the lever, 
and started the power while the boy 
was sitting on the wheel, exposed to 
danger from uncovered machinery, 
and then left the premises, with no 
one in charge. Soon after, in getting 
off the wheel, the child was caught 
under the “tumbling-rod,”’ and killed. 
It was held that defendant was lia- 
ble. Gunderson vy. Northwestern El. 
Co., 47 Minn. 161, 49 NW 694. 

53. Lindholm v. Northwestern 
Pac. R. Co., 79 Cal. A. 34, 248 P 1033; 
Weatherford Mach., etc., Co. v. Pope, 
(Tex. Civ. A.) 132 SW 508; Lunsford 


vi, Colonial; Coal, ete., -Co., 115. Va: 
346, 79 SE 348. 
54. Terre Haute, etce., Tract, Co. 


v. Sanders, 80 Ind. A. 16, 1386 NE 54. 

55. Preston v. Austin, 206 Mich. 
194, 172 NW 3877. 

56. Crosman v. Southern Pac. Co., 
44 Nev. 286, 194 P 839; Hannan vy. 
Ehrlich, 102 Oh. St. 176, 131 NE 504. 

57. U. S.—Northern Pac. R. Co. v. 
Curtz, 196 Fed. 367, 116 CCA 408. 

Cal.—Herold v. H. P. Mathews 
Paint House, 39 Cal. A, 489, rela ned 


414; Lucas v. Walker, 22 Cal. A. 296, 
134’P 374, 379. a 
‘0. 


Colo.— Windsor Reservoir, etc., 
v. Smith, 261 P 872. 
Conn.—Pomponio v. New York, etc., 
R. Co., 66 Conn. 528, 34 A 491, 50 
AmSR 124, 32 LRA 530. 
Ky.—Laxton v. Wisconsin Steel 


Co., .179 Ky. 652, 201, SW.15, LRA 
1918D 249. 

Mass.—Brennan v. Keene, 237 
Mass. 556, 130 NE 82, 138 ALR 629; 


Shea v. Gurney, 1638 Mass. 184, 39 NE 
996, 47 AmSR 446; Stevens y. Nich- 
ols, 155 Mass, 472, 29 NE 1150, 15 
LRA 459; Metcalfe v. Cunard SS. Co., 
147 Mass. 66, 16 NE 701; Corrigan v. 
Union Sugar Refinery, 98 Mass, 577, 
96 AmD 685. 

Minn.—Ingalls v. Adams Express 
Co., 44 Minn. 128, 46 NW 325. 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo, 177, 144 SW 888; Glaser v. 
Rothschild, 221 Mo, 180, 120 SW 1, 22 
LRANS 1045, 17 AnnCa'’s 576. 

N. H.—Locke Vii Poivne,) (OL. Ing ceo 
266, 124 A 668; Hobbs v. George W. 
Blanchard, etc., Co., 74 N. H. 116, 65 
A 382, 124 AmSR 944. 

N. Y¥.—Constantino y. Watson Con- 
tracting Co., 219 N. y 443, 114 NE 
tos Walsh vy. Fitchburg R’ Go., “145 

301, 39 NE 1068, 45 AmSR 615, 
OT ERA 724; Byrne v. New York 
Cent., .ete,, Re Co. LOZ - Ne VY. 362 10 
NE 539, 58 AmSR 512; Larmore v. 
Crown Point Iron Co., 101 N. Me Soak 
4 NE 752, 54 AmR 718: Barry v. New 
York Cent., ete., R. Co., 92 N.Y. 289; 
44 AmR 877; Stacy v. Shapiro, 212 
App. Div. 723, 209 NYS 3805; Morrison 
v. Hotel Rutledge Co., 200 App. Div. 
636, 1938 NYS 428; Engelhardt v. Cen- 
tral New England Re COs boo. Yat p. 
Div, 786, 124 NYS 494; Racine v. 
Morris, 136 App. Div. 467, 121 NYS 
146 [aft 201 N. Y.° 240; 94 NE 864]; 


operations usually carried on on the premises.®° 

Even active negligence causing injury to a licensee 
does not result in any liability unless the licensor 
was, or in the exercise of reasonable care should 


Royal Indemn. Co.. v. Platt, etc., Re- 
fining Co., 98 Misc. 631, 163 NYS 197 
Nudelman vy. Borden’s Condensed 
Milk Co., 77 Misc. 108, 136 NYS 49; 
Ridley v. National Casket Co., 161 
NYS 444 [aff 178 App. Div. 954. mem, 
195 NYS 1109 mem}. 

N..C.—Brigman v. Fiske-Carter 
Censtr. Co., 192 N. C. 791, 136 SE 125, 
49 ALR 7738. 

Oh.—Union News Co. v. Freeborn, 
111 Oh. St. 105, 144 NE 595. 

Or.—Hill v. Tualatin Academy, 61 
On. TIO 127 «e901, 

Pa.—Kremposky v. Mt. Jessup Coal 
Co., 266 Pa. 568, 109 A 766; Taylor v. 
Delaware, etc., Canal Co., 113 Pa. 162, 
8 A 43, 57 AmR 446. 

Tex. —_Galveston, etc.,.. Rie * Con w: 
Matzdorf, 102 Tex. 42, 112 SW 1036, 
132 AmSR 849, 20 LRANS 833; St. 
Louis Southwestern R. Co. v. Bal- 
throp, (Civ. A.) 167 SW 246; Hous- 
ton Belt, etc., R. Co. v. O’Leary, (Civ. 
A.) 136 SW 601. 

Wis.—Cermak v. Milwaukee Air 
Power Pump Go., 192 Wis. 44, 211 
NW 354; Lewko v. Chas. A. Krause 
Milling Co., 179 Wis. 83, 190 NW 924; 
Taylor v. Northern Coal, etc., Co., 161 
Wis. 223, 152 NW 465, AnnCas1916C 
167; Muench v. Heinemann, 119 Wis. 
441, 96 NW 800. 

Eng.—Batchelor v. Fortescue, 11 Q. 
B. D. 474. 

“The strict rule exempting the 
owner of premises from liability to a 
licensee is ordinarily applied when 
the negligence of the owner is pas- 
sive. If the owner, while the licensee 
is upon the premises in the exercise 
of due care, is affirmatively and ac- 
tively negligent in the management 
of his property or business, as a 
result of which the licensee is sub- 
jected to increased hazard and dan- 
ger, the owner will be liable for in- 
juries sustained as a result of such 
active and affirmative negligence.” 
Brigman vy. Fiske-Carter Constr. Co., 
TOA uN! Cl 191, 179 FP 186e Se 25: 49 
ALR 1773. 

[a] If the owner acts at all with 
respect to a licensee he must act 
with due care. Knowles vy. Exeter 
Mfg. Co,, 77 N.' Hi 268, 90:\A> 970. 

[b] “The duty of keeping prem- 
ises in a safe condition even as 
against a mere licensee may also 
arise where affirmative negligence in 
the management of the property or 
business of the owner would be likely 
to subject persons exercising the 
privilege theretofore permitted and 
enjoyed to great danger.” Larmore 
v. Crown Point Iron Co., 101 N.Y. 
391, 395, 4 NB 752, 54 AmR 718 [quot 
Connell v. New York Cent.,” etc., R. 
ae 144 App. Div. 664, 129 NYS 666, 


668]. 

58. Houston Belt, etce., R. Co 
O’Leary, (Tex. Civ. A.) 136 SW 601: 
Lewko v. Chas. A. Krause Milling 
Co., 179 Wis. 838, 190 NW 924. 
wd vee Devine v. Armour, 159 Til. A. 

60. Pederson v., American Smelt-= 


ing, 6te.; (Co. Ns 3.) odetAs 16 C22 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number, 
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have been, aware of the presence of the licensee in 
a place where he might be injured.®* 

[§ 210] 11. Willful or Wanton Injury to Li- 
There being a duty to refrain from will- 
fully or wantonly injuring a licensee®? or wantonly 
and recklessly exposing him to danger,®? the owner 
or person in charge of property may be held liable 
for an injury to a licensee which he has caused or 
inficted willfully,** wantonly,®> or intentionally,®¢ 
or which is the result of such gross negligence as 


censce. 


61. Lindholm Ws Northwestern 
Pack. Coxni9sGalwAc 844 248 P: 1.033. 

62. See supra § 201. 

63. Kidder v. Sadler, 117 Me. 194, 
103 A 159. 

64. Colo.—Lunt v. Post Printing, 
ete:; Co., 48 Colo. 316, 110 P 203, 30 
LRANS 60, 21 AnnCas 492, 

Ga.—Central of Georgia R. Co. v. 
Lawley, 33 Ga. A: 375, 126 SE 273; 
Petree v. Davison-Paxon-Stokes Co., 
30 Ga, A. 490, 118 SE 697; Crossgrove 
v. Atlantic Coast Line R. Co., 30 Ga. 
A. 462, 118 SE 694; Smith v. Jewell 
Cotton Mill Co., 29 Ga. A, 461, 116 SE 
17; Mandeville Mills vy. Dale, 2 Ga. A. 
607, 58 SE 1060. 

Ind.—Woodruff v. Bowen, 136 Ind. 
431, 34 NE 1113, 22 LRA 198; Clark 
v. Huntington, 74 Ind. A, 437, 127 NE 
301, 128 NE 453. 

Ky.—Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42; Bales v. Louis- 
Wille, .ete., R:. Co. 179, Ky. 207; 200 
SW. Le 

Mass.—Reardon vy. Thompson, 149 
Mass. 267, 21 NE 369. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903; Roe v. St. 


Louis Independent Packing Co., 203 
Mo. A. 11, 217 SW 335. 
N. J.—Vanderbeck vy. Hendry, 34 


Ne sJ 3 Tus 467. 

N. Y¥.—Vaughan v. Transit Dev. 
Co.,, 222. N:.¥. 79, 118 NE 219; Racine 
v. Morris, 136 App. Div. 467, 121 NYS 
146 [aff 201 N. Y. 240, 94 NE 864]. 

N. C.—Brigman vy.  Fiske-Carter 
Constr. Co., 192 N: C. 791, 136 SH 125, 
49 ALR 773. 

R. JI.—Beehler v. Daniels, 18 R. I. 
eee. 29 A 6, 49 AmSR 790, 27 LRA 
512. 

Tenn.—Westborne Coal Co. v. Wil- 
loughby, 133 Tenn. 257, 180 SW 322. 

Va.—Lunsford _v. Colonial Coal, 
ete., Co., 115 Va. 346, 79 SE 348. 

Wash.—Hanson v. Spokane Valley 
Land, etc., Co., 58 Wash. 6, 107 P 863. 

{a] Basis of rule-—The duty of a 
landowner to refrain from willfully 
or intentionally injuring a licensee is 
based upon “the obligation of a com- 
mon humanity to abstain from con- 
sciously doing an unjustifiable in- 
jury, and to be observant of the 
rights of others whom we, by failing 
to object to a certain course of con- 
duct on their part, have taught to 
rely upon the continuance of a given 
status.” Westborne Coal Co. v. Wil- 
loughby, 133 Tenn. 257, 266, 180 SW 
322. 

65. Colo.—Windsor Reservoir, etc., 
Co. v. Smith, 261 P 872. : 

Ga.— Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SHE 
697; Mandeville Mills y. Dale, 2 Ga. 
A. 607, 58 SE 1060. 

Iowa.—Wendt v. Akron, 161 Iowa 
338, 142 NW 1024. 

Ky.—Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

Mass.—Romana v. Boston El. R. 
Co., 218 Mass. 76, 105 NE 598, LRA 
1915A 510, AnnCas1917A 893. 

- Minn.—Schmidt v. George H. Hurd 
Realty Co., 170 Minn. 322, 212 NW 
903. 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 838. 

N. C.—Brigman v. Fiske-Carter 
Constr. Co., 192 N: C. 791, 136 SE 
125, 49 ALR 773. ' 

- Okl.—Midland Valley R. Co: v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. : 

Tenn.—Westborne Coal Co. v. Wil- 
loughby, 133 Tenn. 257, 180 SW 322. 

W. Va.—Poling v. Ohio River R. 
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Co., 88 W. Va. '645, 18 SE 782, 24 
LRA 215; Woolwine v. Chesapeake, 
etc. peRwviCogi 36> WReoVias 329 21d: SE 


81, 32 AmSR 859, 16 LRA 271. 

[a] Gross negligence. — ‘‘When 
one inflicts upon a voluntary licensee 
a wanton, reckless, heedless injury, 
he is guilty of gross negligence, and 


is liable.’ Poling v. Ohio River R. 
Co., 38 W: Va. 645, 662, 18 SE 782, 
24 LRA 215. 

{b] Injury held not willful or 


wanton.—Where a customer in store 
premises, who was a mere licensee as 
to the use of a toilet supplied for 
employees only, was injured by step- 
ping into a trapdoor in the passage- 
way leading to the toilet, which had 
been opened while she was in the 
toilet, she was not injured as the 
result of willfulness or wantonness 
on the part of the storekeeper, and 
he was not liable. Corbett v. Spanos, 
3, Cali Az 200; 173' P\ 769: 

[ec] Failure to apprise fireman of 
special danger.—Failure to communi- 
cate to a fireman the fact that what 
appeared to be smoke on the prem- 
ises was in reality the fumes of 
nitric acid did not amount to willful- 
ness or wantonness, where the occu- 
pant did not have actual knowledge 
of the character of the fumes. Lunt 
v. Post Printing, etc., Co., 48 Colo. 
316, 2110: P2038":30- “ERANS ="60; 24 
AnnCas 492. Compare Mason Tire, 
ete., Co. v. Lansinger, 15 Oh. A. 310 
(quoted infra § 212 note 71 [a]). 

66. Minn.—Schmidt v. George H. 
Hurd Realty Co., 170 Minn. 322, 212 
NW 903. 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 8338; Glaser v. 
Rothschild, 221 Mo. 180, 120 SW 1, 
22 LRANS 1045, 17 AnnCas 576; Kelly 
v. Benas, 217 Mo. 1, 116 SW 557, 20 
LRANS 903. ; 

N. H.—Davis v. Boston, ete., R. Co., 
70 N. H. 519, 49 A 108. 

N. Y.—Walsh v. Fitchburg R. Co., 
145 N. Y. 301, 39 NE 1068, 45 AmSR 
615, 27 LRA 724; Lande v. L. & S. 
Constr: ‘Co.;' 191 App. |Div. 497, 181 
NYS 493; Racine v. Morris, 136 App. 
Div. 467, 121 NYS 146 [aff 201 N. Y. 
240, 94 NE 864]. 

Okl.—Midland Valley R. Co. v. Lit- 
tlejohn, 44 Okl. 8, 143 P 1. 

Tenn.—Westborne Coal Co. v. Wil- 
loughby, 133 Tenn. 257, 180 SW 322. 


Va.—Lundsford v. Colonial Coal, 
etce., Co., 115 Va. 346, 79 SE 348. 
67. Westborne Coal Co. v. Wil- 


loughby, 133 Tenn. 257, 180 SW 322; 
Poling v. Ohio River R. Co., 38 W. Va. 
645, 18 SE 782, 24 LRA 215; Wool- 
wine v. Chesapeake, ete, R. Co., 36 
W. Va. 329, 15 SE 81, 32 AmSR 859, 
16 LRA 271. 

68. U. S.—The Yuri Maru, 17 F. 
(2a) 318. 

Colo.—Smith v. Windsor Reservoir, 
etc., Co., 78 Colo. 169, 240 P 332. 

Ga.—Rollestone v. Cassirer, 3 Ga. 
A. 161, 59 SE 442. 

Ind.—Penso v. McCormick, 125 Ind. 
116, 25 NE 156, 21 AmSR 211, 9 LRA 
313. 

Oh.—Hannan v. Ehrlich, 102 Oh. 
St. 176, 181 NE 504. : 

Porto Rico.—Rivers v. Porto Rico 
Drug Co., 32 Porto Rico 470. 

Eng.—Latham v. R. Johnson & 
Nephew, Ltd., [1913] 1 K. B. 398; 
Harris v. Perry, [1903] 2 K. B. 219. 

[a] Hot ash pile. — Defendant 
operated a wood manufacturing plant 
in a city and maintained on its prop- 
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‘ 


warrants an inference of willfulmess or wanton- 


[§ 211] 12. Traps and Pitfalls. In the case of 
a licensee liability for an injury may be predicated 
on negligence in leaving something in the nature 
of a trap or pitfall at a place where his presence 
might have been anticipated, although there was 
no intention to cause any injury,®® for there is a 
duty to a licensee not to set traps for him.°® 

[§ 212] 13. Hidden Perils. 


The owner of prop- 


erty an ash pile on which the fire- 
men dumped ashes from the boiler 
room every day. Plaintiff, a child of 
ten, with other children who lived 
in the neighborhood, was in the habit 
of coming on defendant’s premises 
and picking up chips and other waste 
wood scattered near the ash pile. On 
the morning of plaintiff’s injury, 
ashes had been wheeled out as usual, 
and the upper surface had cooled 
and whitened and did not look dan- 
gerous, but underneath the ashes 
were still hot. Plaintiff, barefooted, 
undertook to walk over them in leav- 
ing defendant’s premises, sank into 
the hot ashes, and was burned, It 
was held that, although plaintiff was 
but a _ licensee, defendant, having 
knowledge of the fact that children 
were permitted to play on or about 
the ash pile, was bound to guard the 
pile or give warning of the danger 
and. was therefore liable for plain- 
tiff’s injury. Escanaba Mfg. Co. v. 
O’Donnell, 212 Fed. 648, 129 CCA 184. 

[b] Dangerous outlet ditch of 
reservoir.—Where the owner of a 
reservoir permitted small children to 
rest and play on the banks of the 
outlet ditch of his works, although 
the water in the ditch was twenty- 
two feet deep and he knew that the 
bank was in danger of caving in, it 
being a false bank made by drifting 
sand and resting partly on ice, he 
was liable for the death of one of 
such children who was drowned when 
the bank caved in, for the danger 
was in the nature of a trap and he 
owed to such child a duty not to 
entrap him. Smith v. Windsor Res- 
aa ete; Co. 18 Color 69," 240 UP 


[c] Heavy articles which are ap- 
parently in stable equilibrium or 
which appear to be securely fastened, 
but which in fact are in unstable 
equilibrium and not fastened, may 
fairly be placed in the same cate- 
gory with pitfalls and mantraps. 
Rollestone v. Cassirer; 3 Ga. A. 161, 
59 SE 442, 

69. U. S.—The Yuri Maru, 17 FE. 
(2d) 318. 

Colo.—Lunt v. Post Printing, etc., 
Co.5" 43, ‘Colon s16; 1102S 20s a0 
LRANS 60, 21 AnnCas 492. . 

Ga.—Jones v. Asa G. Candler, Inc., 


22: °Ga, Ay Ut, OT SHY 14 2 tS urok 
Cyc]. 

yey TRE v. Armour, 159 Ill. A. 
74. 


. Ind.—Woodruff v. Bowen, 136 Ind. 
4381, 34 NE 1113, 22 LRA 198. 

Me.—Nelson v. Burnham, etc., Co., 
114 Me. 213, 95 A 1029. 

Mass.—West v. Poor, 196. Mass. 
183, 81 NE. 960, 124 AmSR 541, 11 
LRANS 936; Feardon v. Thompson, 
149 Mass.:267, 21 NE 369. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903; Roe v. St. 
Louis Independent Packing Co., 203 
Mo. A. 12," 217° SW "335. 

N. Y.—Fox v. Warner Quinlan As- 
phalt Co., 204 N. Y. 240, 97 NE 497, 
38 LRANS 395, AnnCas1913C 745. 

Pa.—Weaver v. Carnegie Steel Co., 
rh Pa. 238, 72 A 552, 21 LRANS 
66. 

Wis.—Zetley v. Jame Realty Co., 
185 Wis. 205, 201 NW 252; Greenfield 
v. Miller, 173 Wis. 184, 180 NW 834, 
12 ALR 982. 

Hng.—Southcote v. Stanley, 1 H. & 
N. 247, 156 Reprint 1195, 19 ERC 
60. 
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erty owes to a licensee a duty not knowingly to let 
him run into a hidden peril,” and is therefore under 
an obligation to give reasonable information as to 


existing conditions which involve 
not open to observation.’? 


to give warning of its existence.”” 


The darkness of night concealing a dangerous 
‘eondition which would otherwise be apparent to a 
licensee does not render such condition a hidden 


70. Ariz.—Southwest Cotton Co. v. 
Pope, 25 Ariz. 364, 879, 218 P 152 
[quot Cyc]. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 86 ALR 14 [certio- 
rari den 265 U. 8. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem]. 

Ga.—Etheridge Vv. Central of 
Georgia R. Co., 122 Ga. 853, 50 SH 
1003; Central of Georgia R. Co. v. 
Lawley, 33 Ga. A. 375, 126 SH 273; 
Crossgrove v. Atlantic Coast Line R. 


Co., 30 Ga. A. 462, 118 SE 694; Smith | 


vy. Jewell Cotton Mill Co., 29 Ga. A. 
461, 116-SE 17; Jones v. Asa. G. 
Gandler pines =22 (Ga. A. LT, 87 SE 
112, 118 [quot Cyc]. 

Ind.—Clark v. Huntington, 74 Ind. 
A. 487,.127 NE 301, 128 NE 453. 

Iowa.—Wendt v. Akron, 161 Iowa 
338, 142 NW 1024. f 

Ky.—Cummings vy. Paducah Grain, 
ete., Co., 190 Ky. 70, 74, 226,SW 
845 [quot Cyc]. 

La.—aAllen v. Atlas Oil Co., 140 La. 
184, .72 S 919, 920 [cit Cyc]. 


Md.—Maenner vy. Carroll, 46 Md. 
193. 
Mich.—Douglas v. Berkland, 216 


Mich. 380, 185 NW 819, 20 ALR 197; 
Boner v. Eastern Michigan Power Co., 
210 Mich. 142, 177 NW 225, 227 [cit 
Cyej. 

Mo.—Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 903. 

Mont.—Jonosky v. Northern Pac. 
R. Co., 57 Mont. 68, 187 P 1014. 

Nebr.—Shults v. Chicago, ete. R. 
Co., 91 Nebr. 587, 186 NW 834; Shults 
v. Chicago, etc., R. Co., 838 Nebr. 272, 
277, 119 NW 463 [cit Cyc]. 

N. J.—Vanderbeck v. Hendry, 34 
N. OL 7467. 

N. Y.—Nicholson v. Hrie R. Co., 41 
IN. Yib2bt 

Oh.—Hannan v. Hhrlich, 102 Oh. St. 
176, 181 NE 504; Haubrook v. Lamp- 
ing, 20 Oh. A. 307, 152 NE 205. 

Or.—Lange v. St. Johns Lumber 


Co., .115- Or... 337,343, 344, 2387 P 
696 [quot Cyc]. 
Pa.—Weaver v. Carnegie Steel Co., 


223 Pa. 288, 72 A 552, 21 LRANS 466; 
Cosgrove v. Hay, 54 Pa. Super. 175. 

R. I.—Beehler v. Daniels, 18 R. I. 
pee 29 A 6, 49 AmSR 790, 27 LRA 
12; 

Wash.—Hanson v. Spokane Valley 
Land} .etc.,. Co., 58 Wash, 6, 107,.P 
863; Meyers v. Syndicate Heat, etc., 
Co., 47 Wash. 48, 91 P 549. 

Eng.—Burchell v. Hickisson, 50 L. 
d...Q.4B:. 104. 

Alta.—Pittzen v. Shokluk, 16 Alta. 
L, 482, 60 DomLR 3813, [1921] 2 West 
Wkly 686; Smiles v. Edmonton School 
Dist., 14 Alta. L. 351, 368, 48 DomLR 


171, [1918] 3 WestWkly 673 [quot 
Cyc]; Carlson v. Canadian Pac. R. 
Co., 51 DomLR 250, [1920] 1 West 


Wkly 595 [app dism [1921] 2 West 
Wkly 938]. 

Ont.—Graham. v. Queen Victoria 
Niagara Falls Park Comrs., 28 Ont. 1. 

[a] Unusual danger unknown to 
licensee.—Graham v. Queen Victoria 
Niagara Falls Park Comrs., 28 Ont, 1. 

71. Locke v. Payne, 81 .N. H. 266, 
124 A 668; Mason Tire, etc., Co. vy. 
Lansinger,,15 Oh. A. 310; Carlson :v. 
Canadian Pac. R. Co., (Alta.) 51 Dom 
LR 250, [1920] 1 WestWkly 595 [app 
dism [1921] 2 West Wkly 938]; Rob- 
inson v. Dodge, 28 Man. 533, 39 Dom 
LR 679, [1918] 1 WestWkly 812. 
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In case of failure in 
this respect liability is predicated, not on the exist- 
ence of the concealed danger, but on the failure 
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peril in such sense as to impose upon the owner a 
duty to protect a licensee from injury therefrom.”* 

[§ 213] 14. Children as Licensees—a. In General. 
As a general rule a property owner is under no 


infant licensees than is imposed 


upon him with respect to adult licensees,’* but the 
. circumstances may be such as to impose upon him 


a higher duty with respect to infant licensees who 


{a] Warning of special danger in 
burning premises.—'‘The owner of 
property who is present at the fire 
and knows that there is a substance 
stored on the premises, which it is 
reasonable to presume will explode 
and cause serious injury to those 
about the premises endeavoring to 
extinguish the fire, is required to give 
warning of such danger, A failure 
to give such warning will render the 
owner of the property liable in dam- 
ages for personal injury to a fireman, 
caused by the explosion of Such a 
substance, if the danger is unknown 
to the fireman and could not be dis- 
covered with ordinary care under the 
then existing circumstances. It is 
true that the fireman is not on the 
premises by any invitation of the 
owner, but he is there in the per- 
formance of a public duty imposed 
upon him by law, in the preservation 
of the owner’s property, and to pre- 
vent the fire from spreading to the 
property of others. In failing to give 
him warning of a hidden peril the 
owner would be lacking in the com- 
mon duties of humanity. The owner 
is and should be required to give 
warning of such danger.” Mason 
Tire, etc., Co. v. Lansinger,.15 Oh. A. 
310, 319. Compare Lunt v. Post Print- 
ing, etc., Co., 48 Colo. 316,110 P 203, 
30 LRANS 60, 21 AnnCas 492 (set out 
supra § 210 note 65 [c]). 

72. Locke y. Payne, 81 N. H. 266, 
267, 124 A 668. 

“Tt is important to note that the 
basis for recovery by a licensee in 
case of a concealed danger is not 
the existence of the danger, but the 
failure to give reasonable warning of 


its existenee.” Locke y. Payne, 
supra. 
73. Reardon v. Thompson, 149 


Mass. 267, 21 NE 369; Habina v. Twin 
City Gen. Electric Co., 150 Mich. 41, 
1138 NW 586, 13 LRANS 1126; Cole- 
man v. Renesch, 18 Oh. A. 177, 180; 
Robinson v. Dodge, 28 Man. 533, 39 
DomLR 679, [1918] 1 WestWkly 812. 

“The duty which rests upon a 
licensee to take his license subject 
to its concomitant perils still exists 
when he passes along a path ob- 
scured by darkness of night. Indeed, 
that darkness but accentuates his 
perils and risks and is a condition 
for which the licensor is in no wise 


responsible.” Coleman vy. Renesch, 
supra. 
[a] “An open hole, which is not 


concealed otherwise than by the 
darkness of night, is a danger which 
a licensee must avoid at his peril.” 
Reardon v. Thompson, 149 Mass. 267, 
268, 21 NE 3869 [quot Knapp v. Doll, 
180 Ind. 526, 535, 103 NE 385]. 

74 Cal.— Polk v. Laurel Hill 
Cemetery Assoc., 87 Cal. A. 624, 174 
P 414, 

Conn.—Pastorello vy. 89 
Conn. 286, 93 A 529. 

tll.— McDermott v. Burke, 256 Tl}. 
401, 100 NE 168 [aff 170 Tll. A. 415]; 
Devine v. Armour, 159 Ill. A. 74. 

Iowa.—Wilmes v. Chicago Great 
Western R. Co., 175 Iowa 101, 156 NW 
877, LRA1917F 1024, 

Me. — Anderson vy, 
Pulp Co., 135 A 249. 

Mass.—Pilon y. Easthampton Gas 
Co., 248 Mass. 57, 142 NE 640; Leuci 
v. Sterman, 244 Mass. 236, 1388 NE 


Stone, 


Androscoggin 


are of such tender years that they are unable to 
appreciate and avoid danger. 
considered that the circumstances may require more 


It has even been 


399, 28 ALR 853; Romana y. Boston 
El. R. Co., 218 Mass. 76, 105 NE 598, 
LRA1915A | 510, AnnCas1917A 893; 
Myers v. Boston, etc., R. Co., 209 
Mass. 55, 95 NE 76; Shea v. Gurney, 
We Mass. 184, 39 NE 996, 47 AmSR 
446. 

Mich.—Formall v. Standard Oil Co., 
127 Mich. 496, 86 NW 946. 

Minn.—Kohler v. W. J. Jennison 
Co., 128 Minn. 133, 150 NW 235. 

Mo.—Rallo v. Heman Constr. Co., 
291 Mo. 221, 286 SW 6322. 

N. J.—Faggioni v. Weiss, 99 N. J. 
L. 157, 122 A 840 [dist Solomon vy. 
Public Serv. R. Co., 87 N. J. Li. 284, 
92 A 942, AnnCasl1917C 356; Dan- 
beck.v. New Jersey Tract. Co., 57 

J. L. 468, 81 A 1038]; Flecken- 
stein v. Great Atlantic, etc., Tea -Co., 
91 N. J. L. 145, 102° A’ 700, LRA 
1918C 179; Friedman v. Snare, etc., 
Co., ° TE Nis Tet, 606, 62 - AY AOL 1 0S 
AmSR 764, 70 LRA 147, 2 AnnCas 
497; Delaware, etc., R. Co. v. Reich, 
61 N. J. L. 635, 40 A 682, 68 AmSR 
727, 41 LRA 831 [foll Turess v. New 
York, ete, IR) 5Cox- "tie N. SJ. oka. o bay 
40 A 614; Vanderbeck vy. Hendry, 34 
Node Dy 467 : 

N. Y.—McAlpin v. Powell, 70 N. Y. 
126, 26 AmSR 555, 55 HowPr. 163; 
Parkes v. New York Tel. Co., 120 
Mise. 459, 198 NYS 698 [aff 207 App. 
Div. 869 mem, 201 NYS 930 mem]; 
Fiorelli v. State, 118 Misc. 865, 193 
NYS 391. 

Oh.—Hannan vy. Ehrlich, 102 Oh. St. 
176, 181 NE 504. 

Okl.—Grandfield v. Hammonds, 100 
Ok1. 75, 227 P 140; Faurot v.Okla- 
homa Wholesale Grocery Co., 21 Ok}. 
104, 95 P 468; 17 LRANS 136. 

S. C—Sexton v. Noll Constr. Co., 
108 S. C. 516,'95 SE 129. 

Tex.—Blossom Oil, ete., Co. v. Po- 
teet, 104 Tex. 230, 136 SW. 482, .35 
LRANS 449; Missouri, ete., R. Co. v. 
Moore, (Civ. A.) 172 SW 568. 

Vt.—Bottum v. Hawks, 84 Vt. 370, 
79 A- 858, 85 LRANS 440, AnnCas 
1913A 1025. 

Wis.—Lewko v. Chas. A. Krause 
Milling Co., 179 Wis. 88, 190 NW 924. 

BEng.—Latham yv. . Johnson & 
Nephew, Ltd., [1918] 1 K. B. 398. 

Alta.—McLean v. Young Men’s 
Christian Assoc, 14 Alta. L. 58, 
[1918] 3 WestWkly 522. 

75. Ala.—Thompson y. Alexander 
City Cotton Mills Co., 190 Ala, 184, 
67 S 407, AnnCas1917 A 721. 

» Ga.—Etheridge Vv. Central of 
eeete R. Co, 122. Ga. 863, 50 SE 


Ind.—Cleveland, etc, R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
792, 108 NE 375. 

Iowa.—Wilmes v.. Chicago Great 
Western, R,:)Co.,.. 175 Towa 01, 
156 NW 877, LRA1917F 1024. 

Nebr.—Tucker v. Draper, 62 Nebr. 
66, 86 NW 917, 54 LRA 821. 

“The bare license doctrine does not 
always apply to infants.” Wilmes v. 
Chicago Great Western R. Co., supra. 

“The owner of the premises owes 
the adult licensee no duty of active 
vigilance to discover his presence or 
his surroundings while on his: prem- 
ises by permission only, because such 
adult is presumed to go there with 
the understanding that he will take 
the premises as they are, with all 
the uses to which the owner may 


, 
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; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 §§ 213-215] 


care toward an infant licensee than toward an adult — 
The rule of constructive knowledge of 
presence of a licensee in a position of peril is par- 


invitee.’ 


ticularly applicable to children.?7 
[§ 214] 


he knows." 


cause injury to them.*+ 


[§ 215] c. Attractive Nuisances.®? 


subject them while there, and that 
he will look after his own safety 
and welfare, and that he has discre- 
tion and judgment to do so. In 
other words, the owner of the prem- 
ises does not know and has no rea- 
son to anticipate that such adult 
licensee will place himself in a situ- 
ation of peril. To indulge such an 
assumption when a child, a licensee 
of immature years, judgment, and 
discretion, is involved would be 
against our common understanding 
and reason and lacking in every ele- 


ment of humanity and _ justice.” 
Cleveland, etc, R.° Co. v. Means; 
supra. 

[a] Although a dangerous thing 


may not he an attractive nuisance, 
yet where it is left exposed, so that 
infant licensees are likely to come in 
contact with it, and where their get- 
ting in contact with it is obviously 
dangerous to them, the person expos- 
ing the dangerous thing should rea- 
sonably anticipate the injury that is 
likely to happen to them, and is 
bound to take reasonable pains to 
guard it, so as to prevent injury. 
Thompson vy. Alexander City Cotton 
Mills Co., 190 Ala. 184, 67 S 407, Ann 
Cas1917A 721 (defendant held liable 
for death of child drowned in drain 
maintained to take off hot water 
of boilers of a cotton mill). 

[b] Ditch across pathway.—If a 
boy five or six years of age is per- 
mitted to use a path across which 
there is a ditch, the owner of the 
land “might be required to antici- 
nate that, by reason of his youth and 
inexperience, he would be more likely 
to fall into the ditch from the path 
than would an adult.” Etheridge v. 
Central of Georgia R. Co., 122 Ga. 
853, 854, 57 SE 1003. 

Immaturity of person injured as 
bearing on exercise of due care see 
supra § 78. 

76. Petree Vv. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 494, 118 SE 
697. 
' “The owner of lands on which a 
dangerous thing exists may be in 
legal duty bound to use a greater 
quantum of precaution in behalf of 
an infant licensee thereon than he 
Would in behalf of an adult invited 
guest.” Petree v. Davison-Paxon- 
Stokes Co., supra [quot Rollestone v. 
Cassirer, 3 Ga. “A. LGI, hong Oop ay 
442]. 

7, Holstine v. Director Gen. of 
Railroad, 77 Ind. A. 582, 134 NE 303. 

“Constructive knowledge of the 
presence of a child licensee in a po- 
sition of peril imposes at least as 
much affirmative care on the part of 
the owner of Such premises before 
he does an affirmative act that might 
imperil the life or limb of such child 
as would actual knowledge of the 
presence of a helpless trespasser in 
a position of peril on such premises 
impose on such owner before doing 
an affirmative act to increase the 
- peril of such trespasser.” Cleveland, 


b. Use of Premises as Playground. 
Where children of tender years are in the habit 
of using premises as a playground and the owner 
knows of such use and acquiesces therein for such 
time as to give to children playing thereon the 
status of licensees, he owes to such children a duty 
to protect them against dangers of whose existence 
This duty does not, however, extend 
to supervising their play so as to prevent injury 
to them,”® to so arranging the property that its 
use-as a playground will involve no danger of in- 
jury,®° or to safeguarding everything which may 
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attractive nuisance doctrine is recognized with re- 
spect to infant trespassers,** it necessarily applies 
also with respect to infant licensees,** and in some 


respects it affords them more protection than if 


they were trespassers. 
sance doctrine as applied to infant trespassers is 
limited to cases where the dangerous machinery, 
appliance, or condition is visible from outside the 
premises and thus serves to entice children to enter 
the premises,*° a different rule applies where chil- 
dren are in the habit of entering upon and playing 
upon the premises and this custom is permitted or 
acquiesced in by the owner.®¢ 
attractive nuisance doctrine applies to machinery, 
appliances, and conditions which, although not dis- 
coverable from outside the premises, are of a char- 


While the attractive nui- 


In such ease the 


acter to attract children who are on the premises,** 


Where the 
etc:, R.. Cov Vv. Means, 59 Ind. A- 383) 
104 NE 785, 792, 198 NE 375. To 


same effect Terre Haute, etc, Tract. 
Co. v. Sanders, 80 ind, AS 16;5. 136 


NE 54. 

78. U. S.—Sandeen vy. ‘Tschider, 
205 Fed. 252, 128 CCA 456. 

Colo.— Windsor Reservoir, ete., Co. 
v. Smith, 261 P, 872. 

Ill.— Ramsey v. Tuthill Bldg. Ma- 
terial’ Co.,.. 296, Tll. 395, 129 NE 127, 
36 ALR 23; Pekin v. McMahon, 154 
Til. 141, 39 NE 484, 45 AmSR 114, 
27 LRA 206 [aff 53 Ill. A. 189]. 

Ind.—Penso v. McCormick, 125 Ind. 


116, 25 NE 156, 21 AmSR 211, 9 
LRA 313. 

Iowa.—Wilmes v. Chicago Great 
Western R. Co., 175 Iowa 101, 156 
NW 877, LRAI1917F 1024. 

Ky.—Union Light, ‘ete. Co. v. 


Lunsford, 189 Ky. 785, 225 SW 741; 
Bransom v. Labrot, 81 Ky. 6388, °50 
AmR 1938. 

Nebr.—Tucker v. Draper, 62 Nebr. 
66, 86 NW 917, 54 LRA 321. 

Pa.—Hojecki vy. Philadelphia, etc., 
R. Co., 283 Pa. 444, 129 A 327; Selve 
NV. Pilosi, 253 Pa. 571, 98 A 723; Mil- 
lum v. Lehigh, ete., Coal Co., 225 Pa. 
214, 73 A 1106 [foll Kay v. Penn- 
sylvania R. Co., 65 Pa. 269, 3 AmR 
628]; Henderson v. Continental Re- 
fining Co., 219 Pa. 384, 68 A 968, 123 
AmSR 668; Balser v. Young, 72 Pa. 
Super. 502; Gesek v. Delaware, etce., 
Ri Coy -3Pal-Dist.+&Ce} 5:79. 

“One may be liable if he exposes 
upon his premises, at a place where 
he knows children are in the habit 
of congregating and playing, a dan- 
gerous instrumentality or pitfall. 
This rests on the thought that, with 
the knowledge of the fact that chil- 
dren are congregating there and en- 
gaged in playing, connected with the 
further fact that they are too young 
to have judgment and discretion and 
appreciate the dangers even when ex- 
posed, he is guilty of a culpable 
wrong in allowing the things to ex- 
ist in such proximity to the play- 
ground. All reasonably thoughtful 
and prudent men know, or must 
know, that children are liable to be 
injured by instrumentalities or places 
so left.” Wilmes v. Chicago Great 
Western R. Co., 175 Iowa 101, 114, 
156 NW 877, LRA1917F 1024. 

[a] Ash ‘pit.— “Appellees had, by 
their knowledge and acquiescence, 
given license to children of tender 
years to use their uninclosed lot as 
a play-ground, and without any 
warning to them or others they con- 
structed a pitfall in the ground 
where such children were accustomed 
to play, which they filled with burn- 
ing embers, and which gave forth 
no signs of its condition or the dan- 
ger in stepping upon its covering, and 
while in this condition the plaintiff, 
a child of tender years, entered upon 
it as he was accustomed to do, with- 
out any knowledge of its changed 
condition, and was severely burned 
and injured, and the appellees are 


and the owner is under a duty to provide safe- 


liable, under such circumstances, to 
respond in damages.” Penso v. Mc- 
Cormick, 125, Ind. 116, 123, 25 NE 
156, 21 AmSR 211, 9 LRA ‘313. 

{[b] Explosive caps.—It is gross 
negligence to leave explosive caps at 
a place where children are in the 
habit of congregating without any 
objection on the part of the owner, 
who knows of this habit. Sandeen v. 


Tschider, 205 Fed. 252, 123° CCA 
456. 
[c] Casual and intermittent use 


of premises by children for recrea- 
tion will not turn the property into 
a playground, but to have this effect 
the use must be such as to cause 
the place to be generally known as 
a recreation center, and itS occu- 
pancy must be of such frequency as 
to impress it with the obligation of 
ordinary care by the owner. Dalton 
v. Philadelphia, etc., R. Co., 285 Pa. 
209,131, A 724, 

79. Branan v. Wimsatt, 54 App. 
(D. C.) 374, 380, 298 Fed. 883, 36 ALR 
14 [certiorari den 265 U. S. 591 mem, 
44 SCt 6389 mem, 68 L. ed. 1195 mem]. 

“The appellee was not bound... 
to employ a supervisor to control 
their playful activities.” Branan v. 
Wimsatt, supra. 

80. Branan v. Wimsatt, supra. 

[a] The proprietor of a lumber 
yard is not bound “to so arrange his 
lumber yard that it might be safely 
used for games of tag or hide and 
seek.” Branan v. Wimsatt, 54 App. 
(D. C.) 374, 380, 298 Fed. 833, 36 ALR 
14 [certiorari den 265 U. S. 591 mem, 
44 SCt 639 mem, 68 L. ed. 1195 mem]. 

81. Polk v. Laurel Hill Cemetery 
Assoc., 37 Cal. A. 624, 174 P 414. 

82. Attractive nuisances generally 
see supra §§ 155-188. 

83. See supra § 155. 

64 Starling v. Selma Cotton Mills, 
168 N. C. 229, 84 SE 388, LRA1915D 


850. 
85. See supra § 165. 
86. Central Coal, ete., Co. v. Por- 


ter, 170 Ark. 498, 280 SW 12; Ramsey 
v. Tuthill Bldg. Material Co., 295 
Ill. 395, 129 NE 127, 36 ALR 23. 

87. Central Coal, etc., Co. v. Por- 


ter, 170 Ark. 498, 502, "280 Sw 12; 
Ramsey v. Tuthill Bldg. Material 
Co., 295 , Ill. 395, 400, 129 NE 127; 
36 ALR 23 


“The situation was just as if the 
children had been enticed upon the 
premises from the outside by the 
house, since they were allowed to 
enter the premises, where they 
would likely be attracted to the 
place of danger by the house.” Cen- 
tral Coal, etc., ‘Co. v. Porter, supra. 

“Tt is not necessary, to make a 
defendant liable, that the attractive 
and dangerous thing should be visi- 
ble from the street and that children 
should have been attracted to the 
premises by it. If an owner main- 
tains dangerous conditions upon his 
premises to which he permits chil- 
dren to come he must use ordinary 
care to guard them against danger 


, 


808 [45 C.J.] 
guards reasonably adequate to prevent injuries to 
children,’® and is liable. for injuries sustained by 
a child through the lack of such safeguards.®® So, 
also, the rule that the thing complained of as 
an attractive nuisance must actually have attracted 
the injured child onto the premises®® does not apply 
in the case of a child who was in the habit of using 
the premises as a‘playground, and thus occupied 
the status of a licensee.®! 

[§ 216] 15. Who May Rely on Status of Injured 
Person as Licensee. While it has been said that the 
rule with respect to liability for injuries to a li- 
censee applies only between the licensee and the 
owner of the premises,°? such a general statement 
confines the rule within too narrow limits.®* One 
who is the lawful occupant and in legal possession 
of premises is,,so far as liability for imjury to a 
licensee is concerned, clothed with the same rights 
as, and under no higher duty than, the owner,®* 
and even an invitee on premises owes to a licensee 
thereon no greater duty than is owed by the owner 
of the premises.°° It has also been held that a 
property owner whose property abuts on a private 
way, although he does not own the soil of such 
way, is under no higher duty than the owner of 
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the soil with respect to a licensee using the way. 
So also, a logging company conducting logging oper- 
ations on public land under contract with the gov- 
ernment has been held entitled to the benefit of 
the rule of nonliability with respect to a mere li- 
censee on such land.®* It is, however, necessary, 
in order that one may take advantage of the rule 
of nonliability for injuries to licensees,®* that he 
should have some rights in the premises on which 
the injury occurred superior to the right of the 
injured person.®® Accordingly the rule is not avail- 
able where the injured person was, at the time of 
the injury, in a public place,t or on the premises 
of a person other than the person sought to be 
charged,? or where the person sought to be charged 
is a mere stranger.* As between licensees each is 
under a duty to use reasonable care not to injure 
the other in person or in property.* , 

[§ 217] 16. Injuries to Property of Licensees. 
The rule of nonliability for injuries to licensees ap- 
plies to injuries to the property of licensees.? 

[§ 218] C. Invitees—1. Who Are Invitees—a. In 
General. An invitation to enter upon or use the 
property of another may be either express or 1m- 
plied,* and the rights of the invitee and the duties 


others. Brosnan v. Gage, 240 Mass. 


which their youth and ignorance pre- |] 


vent them from appreciating. There 
is no implied invitation from the 
mere existence of a dangerous at- 
traction which is not discoverable off 
the premises; but, if to the knowl- 
edge of the owner children habitu- 
ally come upon his premises where 
a dangerous condition exists to which 
they are exposed, the duty to exer- 
cise care for their safety arises, not 
because of an implied invitation, but 
because of his knowledge: of uncon- 
scious exposure to danger which the 
children do not realize.” Ramsay v. 
Tuthill Bldg. Material Co., supra. 

88. Nashville Lumber Co. v. Bus- 
bee, 100 Ark. 76, 139 SW 301, 38 
LRANS 754; Ramsey v. Tuthill Bldg. 
Material Co., 295 Ill. 395, 129 NE 127, 
36 ALR 23. 


89. Ramsey v. Tuthill Bldg. Ma- 
terial Co., supra. 

90. See sunra § 164. 

91. Oglesby v. Metropolitan West 


Side El. R. Co., 219 Ill. A. 321. 

92. Constantino v. Watson Con- 
Hanae Co., 219 N.. Y. 448, 114 NE 
802. 

93. See cases infra notes 94-97. 

94. Lindholm v. Northwestern Pac. 
R, 'Coni79 (Cale Avv34, 248 1038. 

95. Louisville Trust Co. v. Horn, 
209 Ky. 827, 273 SW 549; Murphy 
v. Boston, etc, R. Co, 248 Mass. 
78, 142 NE 782; Whitney v. Terry, 
ore Co., 158 App. Div. 608, 143 NYS 

o. 

[a] One working on the premises 
under contract with the owner owes 
to a licensee no higher duty than the 
owner owes. Murphy v. Boston, etce., 
R. Co., 248 Mass. 78, 142 NE 782; 
Whitney v. Terry, etc., 158 App. Div. 
608, 143 NYS 905. ; 

96. Leuci v. Sterman, 244 Mass. 
236, 1388 NE 399, 28 ALR 853. 

[a] Plotted but unaccepted street. 
—Defendant was thé owner of land 
abutting on a road which had been 
plotted as a street but which had not 
been, accepted as such by the pub- 
lic authorities. Plaintiff, who had 
no easement .in the use of the private 
way, was injured while going through 
the same by the fall of a door be- 
longing to defendant ‘and. forming 
part of the fence inclosing defend- 
ant’s property. It was held that de- 
fendant was not liable. Leuci_ v. 
Sterman, 244 Mass. 236, 138 NE 399, 
28 ALR 853. 

[b] Absence of a sign indicating 
that a street laid out but not ac- 


cepted by the authorities is a private 
way, or warning the public against 
its use, does not make abutting own- 
ers liable to a licensee for mere neg- 
ligence. Leuci v. Sterman, 244 Mass. 
236, 138 NE 399, 28 ALR 853. 


97. Waller v. Smith, 116 Wash. 
645, 200 P 95. 

98. See supra § 201. j 

99. See Sughrue vy. Booth, 231 


Mass. 538, 121 NE 432 (injury to cus- 
todian of vessel in custody of United 
States marshal by negligence ‘of 
ap engaged in unloading ves- 
sel). 

1. Birmingham R., 


et Co. v 
Cockrum, 21.79.4-Alaz. 372; 


C., . 
60 S 304; 


Guinn v. Delaware, etc., Tel. Co., 72, 


Noi Jeo Us. 27653672. 2A. 
668, 3 LRANS 988. 

2. Birmingham R., ete, Co. v. 
Cockrum, 179 Ala. 372, 60 S 304; Bar- 
nett v. Atlantic City Electric Co., 
87 N. J. L. 29, 98 A 108; Guinn v. 
Delaware, etc., Tel. Co, 72.N. J. L. 
276, 62 .A0 412, .111AmSR 668; 3 
LRANS 988; Constantino vy. Watson 
Contracting Co., 219 N. Y. 448, 114 
NE 802, 

3. Constantino v. 
tracting Co., supra. 

4 Ind.—Terre Haute, etc., Tract. 
Co. v. Sanders, 80 Ind. A. 16, 136 NE 
54on OMe : 

Mass.—Brosnan v. Gage, 240 Mass. 
113, 133 NE 622. 

N. H.—Thompson y. Tilton Electric 
Light, etc. Coy 00 o Ns Hs, 92, 88.34: 


216. 
v. Blessington, 96 


412, 111 AmSR 


Watson Con- 


N. J.—Valenti 
N. Jes La, 498, 215 2A. 3877 

N. Y.—Constantino v. Watson Con- 
Hi lid Co.) 249 NewY. 448;,,114 Ne 


“Tt is the duty of one licensee to 
use reasonable care not to injure 
other licensees.’”’ Terre Haute, etc., 
Tract. Co. v. Sanders, supra. 

“A licensee upon lands must use 
reasonable care not to injure other 
licensees upon the same premises.” 
Valenti v. Blessington, supra. 

[a] One cutting ice for commer- 
cial purposes under a license from 
the riparian owner was bound to 
exercise the privilege with due re- 
gard to the safety of others coming 
on the ice for passage, business, or 
pleasure, under a license from the 
riparian owner or under a public pre- 
scriptive right, such as persons using 
the ice for skating, and would be 
answerable for the negligent dis- 
turbance of the rights of such 


113, 1338 NE 622. 

5. Cato v. Crystal Ice: ,Co.,” 109 
Miss. 590, 68 S 853; Waller v. Smith, 
116 Wash. 645, 200 P 95. 

[a] The rule has been applied to 
injury, to: (1) An. automobile _ be- 
longing to a licensee on land where 
logging operations were being con- 
ducted, due to the falling of a tree 
on the automobile. Waller v. Smith, 
116 Wash. 645, 200 P 95. (2) A dog 
belonging to a licensee which was 
scalded by jumping into a drain full 
of hot water. Cato v. Crystal Ice 
Co., 109 Miss. 590, 68 S 853. 

6 U. S—New York Lubricating 

i Pusey, 211 Fed. 622, 129 
CCA 88. ; 


Ala.—Tennessee Coal, etc., Co. v. 
Burgess, 158 Ala. 519, 524, 47 S 1029 
[quot Cyc]. 

Ark.—St, Louis, ete., R. Co. Vv. 
Wirbel, 104 Ark. 236, 149 SW 92, Ann 
Cas1914C 277. ‘ 

Ill.— Calvert yv. Springfield Electric 
Light, etc, Co., 231 Ill, 290, 88 NE 
184, 14 LRANS 782, 12 AnnCas 423. 

Ind.—Clark vy. Huntington, 74 Ind. 
A. 487, 127 NE 301, 128 NE 453; 
Cleveland, etc., R..Co. v. Means, 59 
Ind. A. 383, 104 NE 785, 108 NE 375; 
Beaning v. South Bend Electric Co., 
45 Ind. A. 261, 90 NE 786. . 

Iowa.—Upp v. Darner, 150 Iowa 
403, 130 NW 409,.32 LRANS 743, Ann 
Cas1912D 574. _ 

Ky.—L. E, Meyers’ Co. v, Logue, 
212 Ky. 802, 280 SW 107; Majestic 
Theatre Co. v. Lutz, 210 Ky. 92, 275 
SW 16; Leonard v. Enterprise Realty 
Co., 187 Ky. 578, 219 SW 1066, 1068, 
10 ALR 288 [cit Cyc]; Gosney v. 
Louisville, ete., R. Co., 169 Ky. 323, 
Bae 183 SW 538, LRAI916E 458 [quot 
Wels 

Me.—Robinson v. Leighton, 122 Me. 
309, 119 A 809, 830 ALR 1386; Stan- 
wood y. Clancey, 106 Me. 72, 75 A 
293, 26 LRANS 1213. 

Md.—Burke v. Maryland, etc., R. 
Co., 184 Md. 156, 106 A 353. 

Mass.—Smith v. New England Cot- 
ee Yarn Co., 225 Mass. 287, 114 NE 
353. 

Minn.—Landy vy. Olson, etc., Sash, 
etc., Co., 171 Minn. 440, 214 NW 659; 
Ober v. The Golden Rule, 146 Minn. 
347, 178 NW 586. 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 883. 

Mont.—Fusselman v. Yellowstone 
Valley Land, etc., Co., 538 Mont, 254, 
163 P 473, AnnCas1918B 420. 


eae eae ee a ee ee ee a eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the inviter are the same in either case.7 

An express invi- 
tation is one which is expressly extended,’ as when 
the owner in terms invites another to come upon 
his premises, or to make use of them, or to use 


[§ 219] b. Express Invitation. 


something thereon.?® 


[§ 220] c. Implied Invitation Generally. An im- 


N. J.—Gibeson v. Skidmore, 99 N. 
J. L. 181, 122 A 747.- 

N. Y.—Bunnell v. Stern, 122 N. Y. 
539, 25 NE 910, 19 AmSR 519, 10 LRA 
481; Stern v. Miller, 60 Misc: 103, 111 
NYS 659. i 

Okl.—Shawnee v. Drake, 69 Okl. 
209, Ai beP tetera RALG1 8D, 8i0: 

._. Pa.—Corbin v. Haws Refractories 
Co., 277 Pa. 126, 120 A 811; Truby v. 
Nolan, 86 Pa. Super. 270. 

S. C.—Sexton v. Noll Constr. Co., 
108 S. C. 516, 95 SE 129. 

Tenn.—Ellis v. Memphis Cotton Oil 
Co., 3 Tenn. Civ. A. 642, 653 [quot 
€yet; 

Tex.—Flippen-Prather Realty Co. 
v. Mather, (Civ. A.) 207 SW 121; 
Johnson v. Atlas Supply Co., (Civ. 
A.) 183 SW 381; Missouri, ete., R. Co. 
v. Moore, (Civ. A.) 172 SW 568. 

Utah.—Hogge y. Salt Lake, etc., R. 
ares Utah 266, 153 P 585, 589 [cit 
ye]. 


Wash.—Kinsman v. Barton, 141 
Wash. 311, 318, 251 P 563. 
“An invitee is one who is either 


expressly or impliedly invited onto 
the premises of another in connection 
with the business carried on by that 
other.” Kinsman v. Barton, supra. 

7. Beaning v. South Bend Electric 
Co., 45 Ind. A. 261, 90 NE 786. See 
eases infra §§ 235-249. 

8 McHugh vy. Eubenstein, 185 Ill. 
A. 235; Robinson v. Leighton, 122 Me. 
309, 119 A 809, 30 ALR 1386; Davis 
v. Jamaica Plain Cent. Cong. Soc., 
129 Mass. 367, 37 AmR 368. 

{a] If a religious society gives 
notice of a meeting to be held at its 
house of worship, and invites the 
members of other societies to at- 
tend, a member of a church society 
so invited, while on the land of the 
society, is nota mere licensee. Davis 
v. Jamaica. Plain Cent. Cong. Soc., 
129 Mass. 367, 37 AmR 368. 

{b] Invitation to make inquiry.— 
Where plaintiff was looking for an 
apartment to rent and noticed in 
front of defendant’s store a_ sign 
reading “Flat to Rent, Inquire With- 
in,” and entered the store: for the 
purpose of making inquiries as to 
the fiat, she was an invitee. McHugh 


v. Rubenstein, 185 Ill. A. 235. And 
see infra text and note 28. 
9. Robinson v. Leighton, 122 Me. 


309, 119 A 809, 30 ALR 1386. 
10. Ga.—Smith v. Jewell Cotton 
Mill Co., 29 Ga. A.-461, 116 SE 17. 
Iowa.—Wilmes v. Chicago Great 


Western R. Co., 175 Iowa 101, 156 
NW 877, LRA1917F 1024. 
Md.—Klaus v. Bass, 122 Md. 467, 


eve 89 A 731, AnnCas1916A 985 [quot 
eq: 
Mich.—Peklenk y. Isle Royale Cop- 
per Co., 170 Mich. 299, 136 NW 352. 
Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576. 
Nebr.—Kruntorad v. Chicago, etc., 


R.. Co., 111 Nebr. 753, 756, 197 NW 
611. 

N. J.— Furey v.. New York Cent., 
CtG Re CO: VOT INUN Ty Ea Afi: YO 1 UA. 
505 


Okl.—Shawnee v. Drake, 69 OkIl. 
209, 171 P 727, LRA1918D 810. 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 95 W. Va. 692, 122 
SE 161 [foll Diotiollavi_v. United 
Pocahontas Coal Co., 98 W. Va. 116, 
128 SE 278]. i 

Can.—York v. Canada Atlantic SS. 
Co 226Cans. Sire. LOT, 

_.“An invitation “is inferred... 
where an owner or occupant of prem- 
ises, by acts or conduct, leads an- 
other to believe the premises, or 
something thereon, were intended to 
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plied invitation is one which is held to be extended 
by reason of the owner or occupant doing something 
or permitting something to be done which fairly 
indicates to the person entering that his entry and 
use of the property is consistent with the intentions 


and’ purposes of the owner or occupant,?° and leads 


be used by such other person; that 
such use is not only acquiesced in by 
the owner or occupant, but is in ac- 
cordance with the intention or design 
for which the way, place or thing 
was adapted or prepared or allowed 
to be used.” Kruntorad v. Chicago, 
etc., R. Co., supra. 

[a] Invitation may be implied 
from any state of facts from which 
it naturally and reasonably arises. 
Smith v. Jewell Cotton Mill Co., 29 
Ga, A. 464,- 116: SE 17% - Glaser. v. 
Rothschild, 221 Mo. 180, 120 SW 1, 
22 LRANS 1045, 17 AnnCas 576. 

[b] A business corporation which 
érects dwelling houses (1) on a tract 
of land owned by it and operated for 
its business purposes extends an im- 
plied invitation to thé public to treat 
the tract as a residence tract and to 
enter thereon and depart therefrom 
for all proper purposes incident to 
its use aS such. Foster v. Portland 
Gold Min. Co., 114 Fed. 613, 52 CCA 
393 (mining corporation). (2) Where 
the father of a boy who was killed 
by falling into an abandoned pit on 
a mining company’s land was a lessee 
or an occupant by permission of one 
of the company’s houses located near 
the pit, and no fences marked the 
boundaries of the land which the 
boy’s father might use and the entire 
tract was an open common and used 
by all the employees of the company, 
the boy had the status of an invitee. 
Peklenk v. Isle Royale Copper Co., 
170 Mich. 299, 136 NW 352. (3) “An 
infant child residing with its father, 
an employee of a coal company, in 
one of the houses built by the com- 
pany on its premises for its benefit, 
is not a trespasser or a mere licensee, 


-and towards such person a greater 


degree of care for his protection is 
required of such coal company than 
would be owed to an intruder or a 
mere licensee.’’ Walke v. Premier 
Pocahontas Collieries Co., 94 W. Va. 
38, 117 SE 905 [dist Martin v. Hughes 
Creek Coal Co., 70 W. Va. 711, 75 SE 
50, 41 LRANS 264, AnnCasl1914A 
668]. (4) “Where a coal mining com- 
pany hauls coal over a railway from 
its mine to its tipple, and constructs 
dwelling houses for its miners fac- 
ing the track in close proximity 
thereto with a walk and gate from 
the front yard opening out onto the 
track, there being a space of five or 
seven feet from the gate to the track, 
and the track has been used by its 
miners and eir families for six 
years aS a eans of ingress and 
egress to the house to and from pub- 
lic places in the near vicinity, with 
the tacit acquiescence of the coal 
company, an invitation to the occu- 
pants of the houses to enter upon 
and use the track for ingress and 
egress will be implied; and the coal 
company owes a higher degree of 
care towards such persons while so 
using the track than if they were 
trespassers or licensees.”’ Diotiollavi 
v. United Pocahontas Coal Co., 95 W. 
Va. 692, 122 SE 161 [foll Diotiollavi 
vy. United Pocahontas Coal Co., 98 W. 
Va. 116, 128 SE 278]. 

[ec] Offer of award for finding 
water.—Where a lumber company 


posted an advertisement offering a, 


reward to anyone who found a spring 
that would furnish the company’s 
camp with water, and the company’s 
foreman encouraged a well driller to 
search for a spring and invited him 
to use the company’s train in going 
to and returning from the place of 
his search, the well driller, while on 
the company’s premises, was an in- 
vitee to whom the company owed the 


him to believe that the use is in accordance with the 


duty to exercise ordinary care to 
render the premises reasonably safe. 
Bush v. Weed Lumber Co., 63 Cal. 
A. 426, 218 P 618. 

_[d]_ Removal of appliance fur- 
nished by owner of property.—‘“A 
company operating for oil, having a 
private road from the place of its 
operations to the public highway, 
which agrees to furnish to another 
for use at another place an appliance 
owned by it, such appliance to be re- 
moved by the party desiring its use, 
thereby extends an invitation to such 
other party to come upon its prem- 
ises for the purpose of removing 
such appliance therefrom, and if in 
the removal of such appliance it be 
necessary to use such private road 
of the owner, and in the use thereof 
the party removing such appliance, 
or his servant, is injured because of 
the careless and negligent construc- 
tion of a pipe line across said road 
by the owner thereof, such injured 
party may recover ‘the damages sus- 
tained by reason of such injury from 
the party so negligently and care- 
lessly maintaining such pipe line.” 
Starcher v. South Penn Oil Co., 81 
W. Va. 587, 589, 95 SE 28. 

[e] Location of pump.—A_ land- 
owner who placed a pump only two 
or three feet from the edge of a side- 
walk with the spout pointing to the 
same, keeping a cup usually there 
for the convenience of the public, and 
without objection allowing the public 
to use the pump, which was not sep- 
arated from the sidewalk by any bar- 
rier, must be deemed to have invited 
the use of the pump by the public. 


eee te v. Noe, (Mo. A.) 198 SW 
[f] Assist janitress. — Where 


plaintiff, with defendant’s knowledge 
and sanction, assisted the janitress 
of defendant’s apartment house in re- 
turn for board and room, plaintiff, in 
performing such duties, was an in- 
vitee, toward whom defendant owed 
the duty of exercising ordinary care. 
Marino v. Farrell, 201 App. Div. 367, 
370, 194 NYS 356 [aff 285 N. Y. 513 
mem, 139 NE 715 mem, and dist 
Curry v. Addoms, 166 App. Div. 433, 
151 NYS 1017] (“In the instant case, 
however, the plaintiff did not sue 
upon the theory that the plaintiff 
was a subcontractor or that he was 
employed by the janitress as the au- 
thorized agent of the defendant, but 
upon the ground that his work in 
connection with the use of the dumb- 
waiters was performed with the 
sanction and knowledge of the de- 
fendant. Upon the state of the 
proofs the defendant owed a duty of 
ordinary care towards the plaintiff 
as an invitee upon the premises’’). 

{g] Learning occupation.—One is 
on premises by implied invitation 
where he is learning an occupation 
there by leave of the owner’s agent, 
with the expectation that if he be- 
comes competent he will be taken 
into the owner’s employment. Col- 
lier v. Michigan Cent. R, Co., 27 Ont. 
A. 630. 

[h] Means of access to floors in 
uncompleted buildsng.—Where a con- 
tractor for the erection of a building 
puts up the only means of access to 
the different floors thereof, and em- 
ploys a subcontractor to do some 
part of the work in the building, he 
invites the subcontractor and his em- 
ployees to use the appliances fur- 
nished to get from one floor to an- 
other to do the work, independent of 
any custom on the subject. Dough- 
erty v. Weeks, 126 App. Div. 786, t11 
NYS 218, 
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design for which the place is adapted and allowed 
to be used in mutuality of interest.4 
nection, however, it is not sufficient that the user 
believed that the use was intended, but in order to 
occupy the status of invitee, he must show that 
there was some act or conduct of the owner or 
occupant which afforded a reasonable basis for such 
An invitation may be implied from dedi- 
cation,’® customary use,'* or enticement, allurement, 
It may be manifested 
by the arrangement of the premises'* or the conduct, 


belief.12 
or inducement to enter.'® 


of the owner.?’ 


Circumstances amounting to invitation. 
son has been regarded as an invitee where he en- 
tered the premises or a particular portion thereof 
to perform work for the owner or occupant,!® to 


11. Alabama Great Southern R. 
Co, v. Godfrey, 156 Ala. 202, 47 S 185, 
130 AmSR 76; Robinson v. Leighton, 
122 Me. 309, 119 A 809, 30 ALR 1386; 
Black v.'New Jersey Cent. R. Co., 85 
N. J. L. 197, 89 A 24, 51 LRANS 1215; 
Furey v: New York Cent., ete, R. 
Co., 67 N. J. L. 270, 51 A 505. 

12. Furey v. New York Cent., etc., 
R. Co., supra; Shawnee v. Drake, 69 
Okl, 209, 171 P 727, LRA1918D 810. 

1a. Smith v. Jewell Cotton Mill 
Co., 29 Ga. A, 461,116 SH 17; Glaser 
v. Rothschild, 221:Mo. 180, 120 SW_1, 
22 LRANS 1045, 17 AnnCas_ 576; 
Tucker v. Draper, 62 Nebr. 66, 86 NW 
917, 54 LRA 321. 

{a] Where the general public is 
invited to use property which is 
thrown open to them, any member of 
the general public is embraced in the 
general invitation. Tucker v. Draper, 
62 Nebr. 66, 86 NW 917, 54 LRA 321. 

14. See infra § 231. 

15. Ind.—Thistlewaite v. Heck, 75 
Ind, A. 359, 128 NE 611. 

Kan.—Zagar v. Union Pac. R. Co., 
113 Kan. 240, 214 P 107. 

Me.—Leighton v. Dean, 117 Me, 40, 
102 A 565, LRA1918B 922. 

Mo.—Glaser v. Rothschild, 106 Mo. 
A. 418, 80 SW 382 [aff 221 Mo, 180, 
120 SW i, 22 LRANS 1046, 17 Ann 
Cas 576]. 

N. Y.—Murphy v. Broadway Impr. 
Co., 189 App. Div. 692, 178 NYS 860. 

Okl.—Shawnee v. Drake, 69 Okl. 
209, 171 P 727, LRA1918D 810. 

“The common law, however, does 
not permit the owner of private 
grounds to keep thereon allurements 
to the natural instincts of human or 
animal kind, without taking reason- 
able precautions to insure the safety 
of such as may be thereby attracted 
to his premises. To maintain upon 
one’s property enticements to the 
ignorant or unwary, is tantamount 
to an invitation to visit, and to in- 
spect and enjoy; and,in such cases 
the obligation to endeavor to pro- 
tect from the dangers of the seduc- 
tive instrument or place follows as 
justly as though the invitation had 
peen express. ... One may not bait 
his premises with some dangerous 
instrument or quality, alluring to the 
incautious or vagrant, and then deny 
responsibility for the consequences 
of following the natural instincts of 
curiosity or amusement aroused 
thereby, without taking reasonable 
precautions to guard against the ac- 
cidents liable to ensue.’ Price v. 
Atchison Water Co., 58 Kan. 551, 554, 
556, 50 P 450, 62 AmSR 625 [quot 
Zagar v. Union Pac. R. Co., 113 Kan. 
240, 242, 214 P 107]. 

16. Herzog v. Hemphill, 7 Cal. A. 
116, 93 P 899; Zetley v. Jame Realty 
Co., 185 Wis. 205, 201 NW 252. 

[a] Where premises are so con- 
nected with adjoining public property 
as to indicate public use, invitation 
so to use them.is’ implied, and the 
owner must use ordinary care to pro- 
tect users from personal injury. 
Zetley v. Jame Realty Co., 185 Wis. 
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In this con- 


purchased.?? 


A per- 


205, 201 NW 252. 

17. Herzog v. Hemphill, 7 Cal. A. 
116, 93 P 899; Frear v. Manchester 
Tracts, sete, Copa@Na Hail l3s9 GAss6. 

18. Ward vy. Hill, 125 App. Div. 
587, 110 NYS 106; Newingham v. J. 
C.: Blair. Co; 282) Pa..511, 814A. 556; 
Sesler v. Rolfe Coal, ete., Co., 51 
W. Va. 318, 41 SE 216; Suteliffe v. 
eae Iny. aCo.; Litd.,: P1924] 2.5) B. 
746. 

[a] An independent 
going upon premises to do work un- 
der contract with the owner, goes 
upon such premises by invitation in 
the legal sense. Sesler v. Rolfe Coal, 
etc., Co., 51 W. Va. 318, 41 SE 216. 

Entry by servant see infra § 227. 

19. Ind.—Nave v. Flack, 90 Ind. 
205, 46 AmR 205. 

Mass.—Wright v. Perry, 188 Mass. 
268, 74 NE 328. 

Miss. — Wilbourn | v. Charleston 
Cooperage Co., 127 Miss, 290, 90 S 9. 

N. Y.—Grifhahn v. Kreizer, 62 App. 
Div. 4138, 70 NYS 973 [aff 171 N. Y. 
661 mem, 64 NE 1121 mem]; Miller 
v. Brewster, 32 App. Div. 559, 53 NYS 
1; Wilson vy. Olano, 28 App. Div. 448, 
6a NYS). 109; 

Pa,.— Robb v. Niles-Bement-Pond 
Co., 269 Pa, 298, 112, A459. 

Ss. D.—Johnson y, Glasier, 40 S, D. 
138, 166 NW 154. 

Ont.—F alls v. Gartshore Pipe, etc., 
Co., 4 Ont. L. 176, 1 OntWR 348. 

“A man who invites others to deal 
with him, and provides a place where 
persons may deliver articles bought 


contractor, 


by him, is bound to use reasonable | 


care to make and keep the approach 
to such place in a reasonably safe 
condition for use for the purposes for 
which it was intended.” Nave vy. 
Flack, 90 Ind, 205, 207, 46 AmR 205. 

[a] A servant of the seller who 
enters for such purpose isan in- 
vitee. Murphy v. Avery Chemical 
Co., 240 Mass, 150,183 NE 92. Entry 
by servant generally see infra § 227. 

[b] Delivery of ice.—Wilbourn v. 
Charleston Cooperage Co., 127 Miss. 
290, 90 S 9; Robb v. Niles-Bement- 
Pond Co., 269 Pa. 298, 112 A 459. 

[ce] Delivery of milk and butter.— 
One who enters the premises of a 
hospital at night to deliver milk and 
butter is an invitee, as is also a per- 
son who accompanies him. Johnson 
v. Glasier, 40 S. D. 18, 166 NW 154. 

{d] A teamster delivering coke 
on the premises of the purchaser is 
an invitee. Fallis v. Gartshore, ete., 


Pipe, ete., Co. 4: Ont. L..1%6) 1 Ont 
WR 348. 
20. Ellington y. Ricks, 179 N. G 


686, 102 SE 510, 

21.: L.. HE. Meyers’. Co. +v. Logue, 
212 Ky. 802, 280 SW 107; Bennett v; 
Jordan Marsh Co., 216 Mass. 550, 104 
NE _479;' Pritchard v. Peto, [1917] 2 
K, Be L738. 

[a] Collecting wages.—One who 
enters the premises of his former 
employer, the day after leaving the 
employment, in order to receive 
wages due him, is an invitee. L. H. 
Meyers’ Co. v. Logue, 212 Ky. 802, 
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deliver merchandise purchased by the owner or oceu- 
pant,/® to install a machine purchased by the owner 
of the property,?° to collect money due him from 
the owner,?! or to obtain property which he had 
Persons who enter premises on busi- 
ness with tenants are invitees as to the owner,”* 
and the same status is occupied by an expressman 
who enters premises to remove goods for a shipper,”* 
a servant necessarily going on his master’s premises 
on the way to his place of employment,?® or a physi- 
cian who is called into premises, under the instrue- 
tions of the superintendent of the owner, to attend 
an injured employee.”® 
of the owner of a building was injured therein and 
called for assistance, one who came into the build- 
ing in answer to her ery of distress occupied the 


So also, where an employee 


280 SW 107. See Bennett v. Jordan 
Marsh Co., 216 Mass. 550, 104 NE 479 
(entry into store to make purchases 
and speetie wages due for past serv- 
ices). 

22. Alfrey Heading Co, y. Nichols, 
1389 Ark. 462, 215 SW 712. 

[a] MIllustration.—Where defend- 
ant’s agent, who had _ exclusive 
charge of selling its wood, sold plain- 
tiff, who was an employee of de- 
fendant, a load of wood, and prom- 
ised to make arrangements with the 
night watchman to allow hauling at 
night, plaintiff, when he entered on 
defendant’s premises for the purpose 
of getting the wood, was not a mere 
licensee, but was an invitee, going on 
the premises for the mutual advan- 
tage of himself and defendant. Al- 
frey Heading Co. v. Nichols, 139 Ark, 
462, 215 SW 712. 

238. Il, 


23. Ill—Sutton vy. Penn, 
A, 182. 

Mass.—Gordon v. Cummings, 152 
Mass, 513, 25 NE 978, 23 AmSR 846, 
9 LRA 640. : 

N.. Y.—Harris v. Perry, 89 N. Y. 
may 15 NYWklyDig 44 [rev 23 Hun 

Wash.—Konick vy, Champneys, 108 


Wash, 35, 183 F 75,.6 ALR 459. 
Eng.—Miller y. Hancock, [1893] 2 


-Q. B. 177. 


[a] A mail carrier (1) who enters 
a business building for the purpose 
of delivering mail to a tenant oc- 
cupying part of such building is an 
invitee with respect to the owner of 
the building. Gordon vy. Cummings, 
152 Mass. 513, 25 NE 978, 23 AmSR 
846, 9 LRA 640. (2) “There is a dis- 
tinction between a policeman or fire- 
man and a mail carrier in this re- 
spect. Appellant was leasing the 
offices on the second floor and she 
must have known that her tenants 
would have their mail delivered and 
that such would be a daily occur- 
rence. Therefore by leasing these 
rooms for office purposes as a matter 
of common knowledge she invited, in 
the sense that term is used in legal 
phraseology, appellee to come upon 
her premises in the discharge of his 
duties.” Sutton v. Penn, 238 Ill. A. 
182, 185. 

24 Southern Paramount Pictures 
Go. v. Gaulding, 24 Ga. A. 478, 101 SE 

25. Cleveland, ete., R. Co. v. Pow- 
ers, 173 Ind. 105, 116, 88 NE 1078, 89 
NE 485 

“Where a servant in going to his 
work has but one way to go, as is 
here alleged, and that way is upon 
the master’s premises, and is dan- 
gerous, and the servant knows it, and 
knowledge of the danger and of the 
use of the way is alleged to have 
been known to the master, the serv- 
ant is more than a licensee.” Cleve- 
land, etc., R. Co. v. Powers, supra. 

Duty of master as to means of in- 
gress and egress for servants see 
Master and Servant § 458. 

26. Jones v. Pennsylvania Coal, 
etc., Corp., 255 Pa. 339, 99 A 1008. 
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status of an invitee with respect 


One who went to the door of an apartment building 
on which there was a sign ‘‘Flat to Let,’’ to inquire 
about an apartment, has been held to occupy the 
The maintenance of a show 
window in a store constitutes an implied invitation 
to passers-by to approach and examine the goods 


status of an invitee.?§ 


27. Laufer v. Shapiro, 210 App. 
Div. 486, 437, 206 NYS 189 [aff 215 
App. Div. 769 mem, 213 NYS 840. 
mem (aff 242 N. Y. 566 mem, 152 NE 
429)]| [foll Wagner v. International 
R. Co., 232 N. Y. 176, 188 NE 437, 19 
ALR 1] (“There was an equal duty 
owing to the janitress and to one 
who came into the building to an- 
swer her cry of distress’). 

28. Fogarty v. Bogart, 59 App. 
Div. 114, 69 NYS 47. i 

[a] Absence of direction to apply 
elsewhere.—The displaying of a sign 
on an apartment house that there is 
an apartment to rent, in the absence 
of any direction to apply elsewhere, 
constitutes an implied invitation to 
persons desiring to rent apartments 
to apply in the building for informa- 
tion concerning the apartment for 
rent. Fogarty v. Bogart, 43 App. 
Div. 430, 60 NYS 81. See same case 
on subsequent appeal infra this note. 

[b] Notice on sign to apply else- 
where.— On defendant's apartment 
house there was a sign “Flat to Let, 
and in much smaller letters a notice 
to apply elsewhere. Plaintiff desir- 
ing to rent a flat and seeing the sign 
but not seeing the notice to apply 
elsewhere, rang the basement bell of 
the premises for the purpose of mak- 
ing inquiries, after dark. A person 
inside opened a window, and plaintiff, 
turning toward such window, fell 
down an unguarded cellarway_ of 
which she was ignorant. It was held 
that plaintiff was neither a_ tres- 
passer nor a mere licensee, and that 
defendant owed her the duty of rea- 
sonable care. Fogarty v. Bogart, 29 
App. Div, 114, 116, 69 NYS 47 (“A 
person ringing the door bell of a 
house, not wantonly or in mischief, 
but in good faith for civil inquiries, 
js neither a trespasser nor a mere 
licensee, but is in the position of one 
who is rightfully there, on the im- 
plied assurance of ordinary safety 
which is furnished by the presence 
and the purpose of the bell. To such 
a person the owner owes the duty at 
least of exercising that degree of 
care which will render him reason- 
ably safe provided he exercises all 
reasonable care himself. The case is 
distinguishable from that of a tech- 
nical trespasser or one on the prem- 
ises by license or mere sufferance, 
who enters at his own risk, using the 
premises as they are, and in favor of 
whom no duty of care or viligance ex- 
ists beyond abstentation from affirm- 
ative negligence and the avoidance 
of intrinsically dangerous springs, 
snares, etc. The plaintiff, having 
seen on the sign even as the result 
of her own ‘indifference or inatten- 
tion only the fact that a flat in the 
house was to let, could still lawfully 
ring the door bell to inquire about 
it, and even had she noticed that ap- 
plications were to be made elsewhere 
she mimht nevertheless lawfully in- 
quire-of the janitor on the premises 
on which floor the flat was located 
or any other pertinent matter, an 
answer to which might avoid all 
necessity of calling on the agents. 
Door bells are occasionally rung for 
the mere purpose of inquiring the 
way, or the residence of some one in 
the neighborhood, or in the business 
of vending wares. In all such cases 
the bell must be regarded, in the ab- 
sence of limitation or, warning, as at 
least an implied invitation. And if 
the place where the caller is impli- 
edly. invited to stand for the purpose 
of securing communication with the 
occupants of the house is dangerous 
because of the absence of ordinary 
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to the owner.2? 


care, as, for instance, if the platform 
or stoop gave way because of long- 
existing neglect and decay, it cannot 
be said that the owner has not failed 
in the discharge of a lawful duty or 
obligation’’). 

Person entering to make inquiries 
as licensee see supra § 194 text and 
note 5, 

29. Leighton v. Dean, 117 Me. 40, 
102 A 505, LRA1918B 922; Murphy v. 
Broadway Impr. Co., 189 App. Div. 
692, 178 NYS 860. 

[a] “he purpose of the show 
window was to display the goods that 
Hilton had for sale; to advertise his 
stock and invite an examination 
thereof by the passing public. It was 
not expected that all who stopped to 
look would become immediate pur- 
chasers. All were invited that some 
might become purchasers.” Murphy 
v. Broadway Impr. Co., 189 App. Div. 
692, 695, 178 NYS 860. 

{b] Entry on land adjoining side- 
walk.—Where, between the front of a 
store and the legal limits of the 
highway, there is a strip of land 
which is paved and surfaced the 
same as the sidewalk, with no visible 
mark on the surface to indicate that 
it is not part of the public street, one 
who is standing on such strip in- 
specting the window display of the 
store is an invitee of the store pro- 
prietor, although she has no inten- 
tion of entering the store or making 
purchases. Leighton v. Dean, 117 
Me. 40, 102 A 565, LRA1918B 922. 

[ec] Entry into building.—A show 
window of a store facing on the en- 
trance to the building in which the 
store is located constitutes an invi- 
tation to examine the goods dis- 
played therein, and persons who go 
into the entrance to examine the 
goods are invitees. Murphy v. Broad- 
way Impr. Co., 189 App. Div. 692, 178 
NYS 860. 

30. Ala.—Nashville, ete., R. Co. v. 
Blackwell, 201 Ala. 657, 79 S 129. 

Ill.—Chieago Junction R. Co. v. 
Reinhardt, 139 Ill. A. 53 [aff 235 Ill. 
576, 85 NE 605]. 

La.—Baucum v, Pine Woods Lum- 
ber Co., 130 La. 39, 57 S 577; Lawson 
v. Shreveport Waterworks Co., 111 
La.: 738,235. 8S 3.90; 

Mass.—Holmes v,. Drew, 151 Mass. 
578, 25 NE 22; Sweeney v. Old Col- 


ony, etc., R. Co., 10 Allen 368, 87 
AmD 644. 
Mich.—Douglas v. Bergland, 216 


Mich. 380, 185 NW 819, ‘821, 20 ALR 
197 [quot Cyc]. 

Minn.—Marsh v. Minneapolis Brew- 
ing Co., 92 Minn. 182, 99 NW 6380. 

Miss.—Allen v. Yazoo, etc., R. Co., 
111 Miss, 267, 71 S 386. 

N. J.—New Jersey Cent. R. Co. v. 
Morgan, 89 N. J. L. 165,.98 A 443, 
444 [quot Cyc]; Black v. New Jersey 
Cent. Co.,.<8D IN Jey a5. 197,. 200,489) 2A! 
24, 51 LRANS 1215 [quot Cyc]. 

N. Y.—Walsh y. Fitchburg R. Co., 
145 N. Y. 301, 39 NE 1068, 45 AmSR 
615, 27 LRA 724; Barry v. New York 
Gents, etc, aks, Cos. 192 N.Y 289, 44 
AmR 3877; Beck v. Carter, 68 N. Y. 
283, 28 AmR.175; Knight v. Lanier, 
69 App.. Div. 454, 74 NYS. 999; De 
Boer v. Brooklyn Wharf, etc., Co., 51 
App. Div. 289, 64 NYS 925. 

N. D.—Costello v.. Farmers’ Bank, 
84 N. D. 1381, 157 NW 982, 983 [quot 
Cyc]. 

Tex.—Galveston,, etc., R. Co. v. 
Schuessler, 56 Tex. Civ. A. 410, 120 
Sw 1147. 

Wash.—Hanson v. Spokane Valley 
Land, etc., Co., 58 Wash. 6, 107 P 
863; Collins v. Hazel Lumber Co., 54 
Wash, 524, 1038 P 798. 
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displayed.?® Where the owner or person in charge 
of property has, by his conduct, induced the public 
to use a way over the premises in the belief that it 
is a street or public way which all have the right 
to use, and where users will be safe, the liability 
of the owner or person in charge is coextensive 
with the implied invitation.®° 


So also, where a 


Wis.—Morgan yv. Budlong, 162 Wis. 
578, 156 NW 958. 

“Tt may happen... that an unoc- 
cupied lot in a public place is so ex- 
clusively, continuously, and generally 
used by the public, with the acqui- 
escence of the owner, that as to him 
it is a highway and the rights of in- 
dividual members of the public to be 
upon the premises is similar to their 
right to occupy the highway.” Ha- 
bina v. Twin City Gen. Electric Co., 
150 Mich. 41, 48, 1183 NW 586, 13 
LRANS 1126. 

“The inducement, or implied invi- 
tation, in these cases, is not to come 
to a place of business fitted up by 
the defendant for traffic, to which 
those only are invited who will come 
to do business with the occupant, nor 
is it to come by permission, or favor, 
or license, but it is to come as one of 
the public and enjoy a public right, 
in the enjoyment of which one may 
expect to be protected. The liability 
in such a case should be coextensive 
with the inducement or implied invi- 
tation.” Plummer v. Dill, 156 Mass. 
426, 430, 31 NE 128, 32 AmSR 463. 

[a]. Dlustrations.— (1) Where a 
well defined and much traveled road 
connected with a public highway, and 
for many years it had been closed 
by a gate which people using the 
road opened and closed, but about 
two years before the accident in- 
volved in the case the gate had be- 
come dilapidated and was not there- 
after used and the road was kept 
open to the public, there was an im- 
plied invitation to the public and any 
person having occasion to use the 
road to use the same, and whether 
the road was originally intended as a 
private way or way of necessity was 
immaterial. Hanson v. Spokane Val- 
ley Land, ete., Co., 58 Wash. 6, 107 
P 863. (2) Where a city graded a 
street across private property with- 
out acquiring title thereto, and the 
owner constructed a sidewalk con- 
necting a building on his premises 
with the street, and held it out as a 
thoroughfare, and plaintiff was in- 
jured by defects therein, he had a 
right of action against such owner, 
Marsh v. Minneapolis Brewing Co., 
92 Minn. 182, 99 NW 630. 

[b] Connection with public way. 
—‘‘Where premises adjoining a pub- 
lic way are so connected with the 
public way as to indicate a public 
use, an invitation to So use is im- 


plied.” Zetley v. Jame Realty Go., 
185 Wis. 205, 209, 201 NW 252. 
{c] Use as playground and pas- 


sageway.— ‘If... it was shown that 
the open space had been used by the 
public as a playground and had been 
used aS a common passageway and 
for travel by persons travelling be- 
tween Lynn Street and Lawrence 
Street, and that such uses had been 
made of the open space with the 
knowledge and consent of the owner, 
it could have been found that there 
was an implied invitation by the 
owner to the public including the in- 
testate to travel over it. Under such 
circumstances the latter would not 
be a trespasser as against the owner 
but would be rightfully upon the 
land by his permission.” Boutiler v. 
Malden, 226 Mass. 479, 489, 116 NE 
251, AnnCasi918C 910. 

{[d] Passageway over excavation. 
—wWhere a railroad company engaged 
in construction work placed a bridge 
or passageway over an excavation in 
the street in a position convenient 
for use by the public, and there was 
nothing in the character of the struc. 
ture which indicated that it was not' 
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space adjoining a highway has been paved and its 
use as a sidewalk permitted, an invitation so to 
use it may be implied.*4 

Circumstances not amounting to invitation. Use 
of premises without the Owner’s knowledge®? or oc- 
casional use in disregard of the owner’s apparent 
intentions®* cannot give the user the status of an 
invitee. Neither does the mere fact that a certain 
use of property is convenient to the user give rise 
to an implication of invitation to make such use 
of it.84 Paving a private way does not amount to 
an implied invitation to the public to enter for its 
own convenience.** There is nothing in the mere 
existence of building materials as an obstruction in 


intended to be so used or that it was 
unsafe, and it was generally so used 
by the public with the knowledge of 
the railroad company, these facts au- 
thorized a finding that there was an 
implied invitation to the public to 
use the passageway, and the inten- 
tion of the railroad company that it 
Should be used only by employees 
would not make other persons who 
might use it trespassers unless such 
intention was made known to the 36. 
public in some proper way. Galves- 
ton, ete., R. Co. v. Schuessler, 56 Tex. 
Civ. A. 410, 120 SW 1147. 

Le]. Where one constructs a walk-| L. 
on his property leading from the 3 
Street to his opera house, and beyond 
that to another street, and permits 
the public to use it, he is bound to 
keep it reasonably safe for travel, 
and to leave an open area in it, 
Suarded only by a railing nineteen 
inches high, is negligence. Breeze v. 
Powers, 80 Mich. 172, 45 NW 130. 

{[f] Injury to child.—‘The doc- 
trine that it is not the duty of the 
occupier of land to make it safe for 
infant children who come upon it 
without invitation,. and merely by 
sufferance, has no application to a 
case where the occupier has taken no 
steps to inform the public of his oc- 
cupancy, but, having established 
something which is at once attractive 
and dangerous to young children 
upon land which has all the appear- 
ance of a public highway, and is so 
used by the public, including the 
children, has failed either to’ give 
notice that the place is not open to 
the public, or to take the proper pre- 
cautions to protect the public, includ- 
ing the children, against the danger 
which he has there created, and from 
exposure to which a child has been 
injured.”” Jackson v. Texas Co., 143 
La. 21, 22, 78 S 187, LRA1918D 150. 

31. Conn,—Crogan v, Schiele, 53 
Conn. 186, 1 A 899, 5 A 673, 55 AmR 
88 [foll Sedita v. Steinberg, 105 Conn, 
1, 134 A 243, 49 ALR 154]. [a] 

Me.—Leighton v. Dean, 117 Me. 40, 
102 A 565, LRA1918B 922 (set out 
supra note 29). 

Mass.—Sears v. Merrick, 175 Mass. 
25, 55 NE 476. 

N. Y.—Beck yv. Carter, 68 N. Y. 283, 
23 AmR 175. 

Pa.—Rachmel vy. Clark, 205 Pa. 314, 
54 A 1027, 62 LRA 959, 

32. Burke v. Maryland, etc. R. 
Co., 1384 Md. 156, 162, 106 A 353 [quot 
Cyc]; Fleming v. Texas Loan Agency, 
ees Olive Ao DS kb em eiunr ga ie 
Thyken vy. Excelsior Ins. Co., 11 Alta. 
L. 344, 349, 34 DomLR 533, {Epa ES ya 
2 WestWkly 772 [quot Cyc]. 

33. Dooley vy. Degnon - Mclean 
Contracting Co., 45 Mise, 593, 91 NYS 
30. 


34 Reardon vy. Thompson, 149 
Mass. 267, 21 NE 369. 

[a] Means of access to property. 
—The facts that two houses are near 
together, and that the only approach 
to the rear house from the front is 
over an eight-foot strip between two 
houses, do not constitute an invita- 
tion to pass over such strip, in the 
absence of evidence that there is no 


NE 22]. 


799]. 
[cit Cyc]. 


Ga. — Petree 


Powers, 173 Ind. 
NE 485. 

Md.—Burke vy. 
Co., 134 Md. 156, 
Cye}: 


144 NW _ 1095. 


AnnCas 576, 
N. 


v. Anderson, 
572 [cit Cyc]. 
WwW 


railway 


within the 


licensee, 


184 SW 159. 


owner, 


invitation extend 


NEGLIGENCE 


lawful passage from the rear house 
to a street, so as to render the owner 
of a portion of the strip liable for an 
injury caused by plaintiff’s falling 
into an excavation thereon. 
i Since 149 Mass. 267, 21 NE 
6 


35. Stevens v. Nichols, 155 Mass. 
472, 29 NEY 1150, 15 URA 459 [dist 
Holmes y. Drew, 151 Mass. 
Friedman y. Snare, Cte CO: 
Tl N.S. Lt 605, 61 A 401, 108 AmSR 
764, 70 LRA 147, 2 AnnGas 497. 

37. Bilton v. Mackenzie, 31 Ont. 
585, 19 DomLR 633. 

8. U. Si—Middleton v. Ross, 213 
Fed. 6;'129 CCA 622 


Ala.—Tennessee Coal, 
Burgess, 158 Ala. 519, 524, 47 S 1029 


Canal Zone.—Fitzpatrick v. Panama 
R, Co., 2. Canal Zone 111. 


Stokes Co., 30 Ga. A, 490, 118 SE 697; 
Crossgrove v. Atlantic Coast Line R. 
Co., 30 Ga. A. 462, 118 SE 694. 
Ill.— Northwestern El. 
O'Malley, 107 Ill. A. 599. 
Ind.—Cleveland, ete., 
105, 88 NE 1073, 89 


Maryland, 
162, 106 A 353 [quot 


Minn.—Landy y. Olson, ete., Sash, 
etc., Co., 171 Minn. 440, 214 NW 659; 
Resnikoff v. Friedman, 124 Minn. 343, 


othschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
6 


Mo.—Glaser v. R 


. Y.—Constantino v. Watson Con- 
trecune., Co., 219 N. Y. 443, 114 NE 


Tex.—San Angelo Water, etc., Co. 
(Civ. A.) 244 SW 571, 


- Va.—Smith vy. 
Co., 74 W. Va. 606, 82 SE 608. 
Employee exceeding scope of 
duty.—A boy employed by a street 
company 
hours of the day to collect and assort 
transfers and do whatever he was 
told to do saw his immediate supe- 
rior opening a door leading from an 
elevator shaft to a driveway as he 
was about to leave the building for 
the day and jumped into the shaft, 
believing the elevator was there, to 
assist in opening the door. 
held that, even though his was not 
scope of his 
was not a mere 
protection as would be due an invitee. 
Marshall v. United 


[b] Estimating cost of work.—An 
requesting one to make an 
estimate of the cost of removing fire 
escapes on a building, invites the lat- 
ter to go on the fire escapes, if neces- 
Sary, to make the estimate, and this 
sito a third person, 
e inspection and the 
estimate, and the owner must warn 
the third person of any danger in [a] 
going on the fire escapes resulting | was permitted to pick up grain and 


asked to make th 
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the street which denotes an invitation to the 
passer-by, or to the idler or playful child, to use 
the materials for his own purposes.2° Where a con- 
tractor for the carpenter work on a building erects 
a scaffolding for the use of his own employees, a 
painter who uses such scaffolding is not an invitee.®7 

[§ 221] d. Benefit to Owner or Occupant. An in- 
vitation is implied where the entry on, or use of, 
the premises is for a purpose which is, or is sup- 
posed t6 be, beneficial to the owner or occupant,?® 
or where the entry or use of the premises is in the 
mutual interest or for the mutual benefit of the 
owner or occupant and the person who comes there- 
on,*? as where it is for a purpose connected with 


from known defects, and, when he 
fails to do so, he is liable for injuries 
sustained by the third person by the 
fall of a fire escape on which he had 
stepped to make an examination. 
Grill v. Gutfreund, 65 Misc, 506, 120 
NYS 86. i 

39. U. S.— Fleischmann Malting 
Co. v. Mrkacek, 14 F, (2d) 602; Mid- 
dleton v. Ross, 213 Fed. 6, 129 CCA 
622 [rev 202 Fed. 799]: 

Cal.— Bush v. Weed Lumber Co., 
63 Cal. A. 426, 218 P 618. 

Ga.— Petree vy. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
Crossgrove y. Atlantic Coast Line R, 
Co., 30 Ga. A. 462, 118 SE 694. 

ill.—_Milauskis v. St. Louis Ter- 
minal R. Assoc., 286 Ill. 547, 122 NE 
78; Franey v. Union- Stock-Yards, 
etce., Co., 235 Ill. 522, 85 NE 750 [aff 
138 Ill. A. 215]; Pauckner v. Wakem, 
eet eee 276, 83 NE 202, 14 LRANS 


Ind.—Cleveland, 6tG, - ResiConl kive 
Powers, 173 Ind. 105, 88 NE 1073, 89 ° 
NE 485; Thistlewaite v. Heck; 75\Ind: 
A. 359, 128 NE 611: Cleveland, etc., 
R. Co. v. Means, 59 Ind. A. 3838, 104 
NE 785, 108 NE-375. 

Ky.—L. E. Meyers’ Co. v. Logue, 
212 Ky. 802, 280 SW 107; Southern R. 
Co. v. Goddard, 121 Ky. 567, 89 SW 
675, 28 KyL 523, 12 AnnCas 116. 

Me.—Hlie v. Lewiston, etc., R. Co., 
112 Me. 178, 91 A 786, LRA1916C 104; 
Dixon v. Swift, 98 Me. 207, 56 A 761. 

Mo.—McCullen  y. Fishell Bros. 
Amusement Co., 198 Mo. A. 130, 199 
SW 439; Woods v. Missouri Pac, R. 
Co., 192 Mo. A. 165, 179 SW 727. 

Mont.—Jonosky y. Northern Pac. 
R. Co., 57 Mont. 63, 187 P 1014, 

Nebr.—Kruntorad v. Chicago, ete., 
R. Co., 111 Nebr. 753, 197 NW 611. 

N. Y.—Vaughan y. Transit Dev. 
Co., 222 N. Y. 79, 118 NE 219; Brister 
v. Flatbush Leasing Corp., 202 App. 
Div. 294, 195 NYS 424; Lyman v. 
Putnam Coal, etc., Co., 182 App, Div. 
705, 169 NYS 984 [aff 230'N. Y. 548 
mem, 130 NE 888]. 

Okl.—Shawnee vy. Drake, 69 Okl. 
209, 171 P 727, LRA1918D 810; Eng- 
lish vy. Thomas, 48 Okl. 247, 149 P 
906, LRAI916F 1110; Atchison, ete., 
R. Co. v. Jandera, 24 Ok. 106, 104 P 
339, 24 LRANS 535, 20 AnnCas 316; 
Atchison, etc., R. Co. vy. Cogswell, 23 
Okl. 181, 99 P 923, 20 LRANS 837. 

Pa.—Robb vy. Niles-Bement-Pond 
Co., 269 Pa, 298, 112 A 459: 

S. D.—Polluek y, Minneapolis, etc., 
R. Co., 44 S. D. 249, 183 NW 859. 


Reardon 


078, 25 


[rev 202 Fed. 


Le. (Con we 


Davison-Paxon- 


Rte OO. eve 
1 Eee O10 ah a 4 


etew 


Sunday Creek 


during certain 


It was 


) duties, he Tenn.—Louisville, eles Re Gort 
intruder or bare Hensley, 7 Tenn. Civ. A, 610, 616 
but was entitled to such [quot Cyc]. 


Va.—Pettyjohn v. Basham, 126 Va. 
R. Co., (Mo. A.) | 72, 100 SE 813. 

Wash.—Alaska Pac. SS. Conte 
Sperry Flour Co., 107 Wash. 545, 182 
P 634, 185 P 5883; Gasch v. Rounds, 
93 Wash. 317, 160 P 962. 

“Invitation is to be inferred where 
there is a common interest or mutual 
advantage.” Bennett v. Louisville, 
etc., R. Co., 102 U. S. 577, 585, 26 L. 
ed. 235 [quot Kennedy vy. Heisen, 182 
Ill. A. 200, 202) 


IWustration.— Where plaintiff 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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the business in which the owner or occupant is 
engaged or which he permits to be carried on there.” 
It is frequently said that this element of interest 
in, or benefit to, the owner or occupant, or mutual 
interest or benefit, is necessary to give rise to an 
implied invitation,*! and in the absence thereof 
the person entermg does not. occupy the status of 
an invitee*? but is at most a bare licensee.*3 


sticks from the track around defend- 
ant’s grain elevator, where cars were 
being loaded and unloaded, and was 
asked to clean up where she worked, 
there was such mutuality of interest 
as constituted her an invitee rather 
than a mere licensee. Fleischmann 


Malting Co. v. Mrkacek, 14 F. (2d) 
602. 
{b] Water meter inspection. — 


Where defendant owned a building 
and leased a part thereof under a 
lease providing that the lessees 
should install their own meter and 
pay their own water taxes, an in- 
spector of the water bureau who 
went into the building at the re- 
quest of the lessees to examine and 
report as to the installation of a 
meter was an invitee of defendant, 
for it was to the mutual interest of 
such inspector and of defendant that 
the inspection should be made; to 
defendant’s interest because the in- 
spection was required in part  per- 
formance of the covenants of the 
lease, and to the inspector’s interest 
because he was performing the duties 
of his employment. Therefore de- 
fendant was liable for the death of 
the inspector caused by the unsafe 
condition of the premises. Kennedy 
v. Keisen, 182 Ill. A. 200. 

[c] Mutual advantage not always 
sufficient.—‘‘We do not intend to say 
that common interest and mutual ad- 
vantage always of themselves consti- 
tute invitation. 
stranger’s house to put out a fire that 
threatened his own, Presence in such 
circumstances would be to the ad- 
vantage of everybody, but it could 
not ‘be said that there was an invita- 


tion.’ Davis Bakery v. Dozier, 139 
Va. 628, 637, 124 SE 411. 
vz. Sate ay ea v. Ross, 213 


40. 

Fed. 6, 129 CCA 62 

Ga.—-Crossgrove “a Atlantic Coast 
Line R. Co., 30 Ga. A. 462, 118 SE 
694. 

Ill.— Purtell v. Philadelphia, etc., 
Coal; etc.,Co., 256 Ill... 110, $9. NE 
899, 43 LRANS 193, AnnCas1913H 
335 [aff 167 Ill. A. 125]; Deach v. 
Woolner Distilling Co., 187 Ill. A. 


p24 
eg Se ers Co. v. 

oe Ky. 802, 280 SW 107. 

La.—Little v. A. Wilbert’s Sons’ 
Lumber, etc., Co., 142 La. 122, 76 § 
582; Bell v. Houston, etc., R. Co., 132 
La. 88, 60 S 1029, 43 LRANS 740. 

Mass.—Smith v. New England 
Cotton. Yarn Co,, 225 Mass. 287, 114 


Logue, 


NE 353; Carleton v. Franconia Tron, 


etc., Co., 99 Mass. 216. 

Mo.— Woods v. Missouri Pac. R. 
Co., 192 Mo. A. 165, 168, 179 SW 727 
[eit Cye]. 

N. Y.—Brister v. Flatbush Leasing 


Gino 202 App. Div. 294, 195 NYS 
424. ; 

41. U. S.—Bennett v. Louisville, 
ete., R. Co., 102 U. S. 577, 25 L. ed. 


235. 

Ga.—Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SH 
697; Crossgrove v. Atlantic Coast 
Line R. Co., 30 Ga. A. 462, 118 SE 
694. 


Ill.—Cunningham v. Toledo, etc., R. 
Co., 260 Ill. 589, 103 NE 594; Deach 
v. Woolner Distilling Cos LS 7FTIl A. 

be | 
oa a—Bell vy. Houston, etc., R. Co., 
132 La. 88, 60 S 1029, 48 LRANS 

40. 

i Me.—Patten v. Bartlett, 111 Me. 
409, 89 A 375, 49 LRANS 1120. 

Mass. —Norris v. Hugh Nawn Con- 
tracting Co., 206 Mass. 58, 91 NE 
886, 31 piel al 623, 19 AnnCas 424; 


One might go into ay} 


NEGLIGENCE 


So 


Plummer v. Dill, 156 Mass. 426, 31 
NE 128, 32 AmSR 463. 

Mo.— Woods Vv. Missouri Pac. R. 
Co., 192 Mo. A. 165, 179 SW 727. 

N. Y.—Heskell v. Auburn Light, 
etc., Co., 209 N. Y. 86, 102 NE 540, 
LRA1915B 1127; Nesterovich vi Mt. 
Olivet Cemetery, 212 App. Div. 286, 
208 NYS 609; Brister v. Flatbush 
Leasing Corp., 202 App. Div. 294, 195 
NYS 424. 

Tex.—Wimberly v. Gulf Production 
Co., (Civ. A.) 274 SW 986; Kruse v. 
Houston, eter Rs Co, (Civ. A.) 253 
SW 623. 

Vt.—Coburn v. Swanton, 95 Vt. 
320, 115 A 153; Coburn. v. ‘Swanton, 
94 Vt. 168, 109 "A 854, 

Wis.—Greenfield v. Miller, 173 Wis. 
184, 180 NW 834, 12 ALR 982. 

“To come under an implied invi- 
tation, as distinguished from a mere 
license, the visitor must come for a 
purpose connected with the business 
in which the occupant is engaged, or 
which he permits to be carried on 
there. There must be at least some 
mutuality of interest in the subject 
to which the vyisitor’s business re- 
lates, although the particular thing 
which is the object of the visit may 
not be for the benefit of the occu- 
pant.” Plummer v. Dill, 156 Mass. 
426, 427, 31 NE 128, 32 AmSR 463 
[quot Milauskis v. St. Louis Termi- 
nal R. Assoc., 286 Ill..547, 122 NE 
78, 81; Kidder v. Sadler, 117 Me. 194, 
196, 103 A 159; Meiers v. Fred Koch 
Brewery Co., 229 N. Y. LO, As, 27 
NE 491, 138 ALR 6338; Kinsman v. 
Barton, 141 Wash. 311, 251. P 563, 
564; Gasch v. Rounds, 93 Wash. 317, 
160 P 962, 964]. 

[a] “The general test is whether 
the injured person, at the time of 
the injury, had present business re- 
lations with the owner of the prem- 
ises which would render his presence 
of mutual aid to both, or whether his 
presence on the premises was for 
his own convenience, or on business 
with others than the owner of the 
premises. In the absence of some re- 
lation which inures to the mutual 
benefit of the two, or to that of the 
owner, no invitation can be implied, 
and the injured person must be re- 
garded as a mere licensee.” Kruse 
v. Houston, ete, R. Co., (Tex. Civ. 
A.) 253 SW 6238, 625. 

[b] Mutuality of interest is the 
basis of the doctrine of implied in- 
vitation. Gasch v. Rounds, 93 Wash. 
317, 160 P 962. 

[ce] “Invitation as distinguished 
from mere license is implied by law 
only when the visitor comes for 
some purpose connected with the 
business in which the owner or oc- 
cupant is there engaged or which he 
permits there to be carried on, and 
there must be some real or supposed 
mutuality of interest in the subject 
to which the visitor’s business re- 
lates.” Gasch v. Rounds, 93 Wash. 
317, 321, 160 P 962. 

{d] “In a strict and somewhat 
technical sense, to come upon prem- 
ises under an implied invitation 
means more than a mere license,— 
means that the visitor is there for a 
purpose connected with the business 
in which the occupant is engaged 
or , Which he permits to be carried 
on.’ Pauckner v. Wakem, 231 J]l. 
276, 279, 838 NE 202, 14 LRANS 1118. 

[e] Permissive operation of res- 
taurant on premises.—Defendant, the 
operator of a large meat packing 
plant, permitted a person to operate 
a restaurant on the premises without 
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the mere fact that property is fitted up and used 
for business purposes does not give the status of 
invitee to persons who enter therein for purposes 
of their own, having no connection with the busi- 
ness which is carried on there.** 
owner or occupant need not, however, be of a finan- 
cial nature,*® but it is sufficient if the use by another 
of his premises contributes to the convenience*® or 


The benefit to the 


payment of any rent. Defendant had 
nothing whatever to do with the res- 
taurant, which was operated to sup- 
ply. meals to such employees as 
might choose to take them there and 
to other persons. Plaintiff, an em- 
ployee of the restaurant keeper, was 
injured while alighting from an au- 
tomobile in defendant’s. garage, in 
which defendant permitted its em- 
ployees to place their cars, plaintiff 
having been driven to work by an 
employee of defendant. It was held 
that there was no community of in- 
terests between plaintiff and defend- 
ant that rendered plaintiff an in- 
vitee, but she was merely a licensee. 
Kinsman v. Barton, 141 Wash. 311, 
251 P 563. 

42. Ga.—Jones v. Asa G. Candler, 
Ine.,; 22° Ga. eA.) 717, 7205-92 SE 112 
[quot Cyc]. 


Ind.—East Hill Cemetery Co. v. 


i pom peot 53.° Inde 3A) 417, 97 (NB 
036. 
Iowa.—Printy v. Reimbold, 200 


Iowa 541, 202 NW 122, 205 NW 211, 
41 ALR 1423. 

Ky.—Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

Me.—Nelson v. Burnham, ete., Co., 
114) Me. 213; :.95 A’ 202.9) “Dixon: lv. 
Swift, 98 Me. 207, 56 A 761. 

Mass.—Plummer v. Dill, 156 Mass. 
426, 31 NE 128, 32 AmSR 463. 

Minn.— Trask v. Shotwell, 41 Minn. 
66, 42 NW 699. 

N. Y.—Brister v. Flatbush Leasing 
re 202° App. Div. 294, 195 NYS 


Tex.—Galveston Oil Co. v. Morton, 
70 Tex. 400, 7 SW 756, 8 AmSR 611; 
Simonton v. Citizens’ Electric Light, 
hey Co-, 28 Tex: Civ. A. 374, 67 Sw 

Eng.—Holmes v. North Eastern R. 
Co., L..R, 6'Hxeh: 123. 

[a] Use of trestle as a way.—A 
child who used a trestle, supporting 
a tramroad at a mine, as a walkway 
on his way to school was: not an in- 
vitee, since his use of the trestle 
was for’ no purpose beneficial to, or 
connected with, the business of the 
Owner. Sage v. Creech Coal Co., 194 
Ky. 415, 240 SW 42. 

[b] Where the driver of an auto- 
mobile lost his way and drove into a 
private road leading to a ferry land- 
ing and upon the dock and into the 
river, he having no intention of using 
the dock or crossing the river but 
being simply lost, the driver and the 
occupants of the automobile were not 
invitees. Printy v. Reimbold, 200 
Iowa 541, 202 NW 122, 205 NW 211, 
41 ALR 1423. . 


43. See cases supra notes 41, 42; 
and § 194. 

44., Ga. —Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 


697; Rollestone v. Cassirer, 3 Ga. A. 
161, 59° SE 1442.) 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
SOA AES O10 6 

Mass.—Plummer v. Dill, 156 Mass. 
426, 31 NE 128, 32 AmSR 463. 

N. J.—Fleckenstein vy. Great At- 
lanticn.ete; = Tear Co: ole N i Lin Lao, 
102 A’ 700; LRA1918C 179. 

Wash. — Kinsman Vv. 141 
Wash. 311, 251 P 563): 

45. Davis v. Central Cong. Soc., 
129 Mass. 367, 37 AmR 368. 

46. Schollhamer v. Hamburger, 63 
Misc. 309, 116 NYS 7388. 

fa] Request to pass ‘through 
puilding.—Where the owner of a 
building in process of construction 
prevented the use‘of-an alley between 


Barton, 
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pleasure of the owner or oceupant,*’ or if such entry 
is at his request to assist in an emergency.*® 

Where there is a double purpose in visiting prop- 
erty, the facet that one of such purposes is connected 
with the business of the owner is sufficient to give 
the person entering the status of an invitee.*® 
City firemen who come to a 
fire on premises outside of the city at the request 
of the owner, being under no duty to do so, are 
invitees while on the premises attempting to extin- 


Firemen as invitees. 


guish the fire.5° 


NEGLIGENCE 


[§§ 221-222 
has been held not to give one the legal status of 
an invitee where the visit was entirely in his own 
interests and the inviter had no interest therein.*+ 

[§ 222] e. Customers and Persons at Places of 
Public Resort—(1) Places of Business Generally. 
A person is an invitee where, for purposes connected 
with the business conducted on the premises, he en- 
ters any place of business,5? such as a business or 
office building,®? a bank,®* the business office of a 
publie service corporation,®> an express office,°* a 


telegraph office,®7 a telephone pay station,°® an ele- 


Even an express invitation to visit the premises 


the building and an existing building, 
and requested the janitor of the lat- 
ter building, who was entitled to use 
the alley, to pass through the build- 
ing in process of erection whenever 
he had occasion to go into the alley, 
the janitor, while so using the build- 
ing, was not a mere licensee. Scholl- 
hamer v. Hamburger, 63 Misc. 309, 
116 NYS 738. 


5 Chalmers v. Kolb, 9 -F. (2d) 
924. - 
[a] One who enters for merely 


social purposes occupies the status 
of an invitee where: his entry is for 
the mutual pleasure of himself and 
the owner or occupant. Chalmers v. 
Kolb, 9 F. (2d) 924. 


48. Solomon v. Moberly Light, 
etc., Co., 303 Mo. 622, 262 SW 367. 
{a] Illustration—One who en- 


tered the premises of a neighbor in 
response to her call to assist her in 
an emergency caused by an injury 
to her brother who had been found 
uneonscious occupies the status of an 
invitee. Solomon v. Moberly Light, 
etc., Co., 303 Mo. 622, 262 SW 367. 

49. Downing v. Merchants’ Nat. 
Bank, 192 Iowa 1250, 184 NW 722, 
20 ALR 11388. 

{a] Illustration.—One who goes, 
to a bank to transact some business: 
with the bank regarding the settle-: 
ment of a sale and also to see, in re- 
gard to a township matter, an offi- 
eer of the bank, who is also an offi- 
cer of the township and does town- 
ship business at the bank with the 
consent of its officers, is more than a 
mere licensee. Downing v. Mer- 
chants’ Nat. Bank, 192 Iowa 1250, 184 
NW 722, 20. ALR 1138. 

50. Buckeye Cotton Oil Co. v. 
Campagna, 146 Tenn. 389, 242 SW 
646. 

General status of firemen as li- 
censees see supra § 200. 

51.. Knight. v. Farmers’, etc., Gin 
Co., 159 Ark. 423, 252 SW 30. 

{a] “One of the sure tests is 
whether or not the owner of the 
premises is interested in the presence 
of the visitor.” Knight v. Farmers’, 
etc., Gin Co., 159 Ark. 4238, 429, 252 
SW 30. 

{b] Inspection of plant by stock- 
holder.— Plaintiff was one of the 
stockholders in the defendant cotton 
ginning company, and was invited to 
the plant, upon his own inquiry, for 
the purpose of looking it over as one 
of the stockholders, interested in its 
construction and operation, although 
he was not a director and had noth- 
ing to do with the operation of the 
plant. It was held that he was 
merely a licensee, and that “if he 
went to the plant for the sole pur- 
pose of looking after his own invest- 
ment, the corporation itself would 
have no such interest in the visit as) 
would change his status from a li- 
censee to that of an invitee.” Knight' 
v. Farmers’, ete., Gin .Co.,,159/ Ark.: 
423, 429, 252 SW 30. ; 

52. Cal.—Schmidt v. Bauer, 80! 
Cal. 565, 22 P 256, 5 LRA 580;. Oles 
v. Kahn, (A.)..253, P 158; Corbett. v. 
Spanos, 37 Cal. A! 200, 173 P 769. ° 

Colo.—Thompson Grocery Co. y. 
Phillips, 22 Colo. A. 428, 125 P 563.: 

Conn.—Goeghegan y. Fox, 104 


Conn. 129, 132 A 408. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 8338, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 S5SCt 
639 mem, 68 L. ed. 1195 mem]. 

Fla.—Christopher Co. v. Russell, 
63 Fla. 191, 58 S 45, AnnCas1913C 


564. 
119 Ga. 


Ga.—Horton v. 
219, 46 SE 70. 

Ida.—Williamson y. Neitzel, 260 P 
689. 

Ill.—Pauckner v. Wakem, 231 Ill. 
276, 88 NE 202, 14 LRANS 1118. 

Ind.—Nave v. Flack, 90 Ind. 205, 
46 AmR 205. 

Iowa.—Snips v. Minneapolis, ete., 
R. Co., 164 Iowa 530, 146 NW 468. 

La.—Baucum v. Pine Woods Lum- 
ber Co., 180 La. 39, 57 S 577. 


Harvey, 


Me.—Trask v. Hallowell Granite 
Works, 106 Me. 458, 76 A 919. 
Md.—Burke v. Maryland, ete, R. 


Co., 184 Md. 156, 162, 106 A 353 [quot 


Cyc]. 
Mass.—Drennan .y. Grady, 167 
Mass. 415, 45 NE 741. 
Minn.—Jewison v. Dieudonne, 127 


Minn. 1638, 149 NW 20. 

Mo.—Bonanomi v. Purcell, 287 Mo. 
436, 230 SW 120; Crawford v. Kansas 
City Stock Yards Co., 215 Mo. 394, 
114 SW 1057; Scott v. Kline’s Inc., 
(A.) 284 SW 831. 

Mont.—Chichas v. Foley Bros. 
Grocery Co., 73 Mont. 575, 236 P 361. 

N. J.—Fineberg v. Public Serv. R. 
Co,; 94) NA Seda. bos AD BL. 

N. Y.—Flynn v. New Jersey Cent. 
Ry, Co.;, 142 Nee Win 43905 8PoONE 514s 
Hart v. Grennell, 122 N. Y. 371, 25 NE 
354; Larkin v. O’Neill, 119 N.. Y. 221, 


22 NE 563; De Lee v.. T. J. Pardy 
Constr. Co., 222 App.: Div. 874, 226 
NYS 345; McNally v.:Oakwood, 210 


App. Div. 612, 206 NYS 759 [aff 240 
N. Y. 600 mem, 148 NE 722]; Miller 
v.. Brewster, 32 App. Div. 559, 53 
NYS 1. 

N. C.—Jones v. Bland, 182 N. C. 
70, 108 SE 844, 16 ALR 1383. 

Pa.—Fredericks v. Atlantic Refin- 
ing Co., 282, Pa. 8;.127 A 615,38 ALR 

Tenn.—Durham Johnson, 8 
Tenn. Civ. A. 344. 

Tex.—Stamford Oil Mill Co. v. 
Barnes, .1038 Tex. 409, 128 SW 875, 31 
LRANS 1218, AnnCas1918A 111; St. 
Louis Southeastern R. Co. v. Rea, 
(Civ. A.) 202 SW 812. 

Utah.—Quinn y. Utah Gas, ete., Co., 
42 Utah 1138, 129 P 362, 48 LRANS 328. 

Wash.—Johnson v, Smith, 114 
Wash. 311, 194 P 997. 

Wis.—Carter v, Rockford, ete., R. 
Co., 147 Wis. 86, 182 NW 598. 

Wyo.—Loney v. Laramie Auto Co., 
255. P. 360. 

Eng.—Holmes v. North Eastern R. 
Cory -darR. Sy Exchnel23« Lagi Le i 4 
Exch. 254]. 

Ont.—Hasson v. Wood, 22 Ont. 66. 

Sask.—Levine v. Dominion Express 
Co., 15 Sask. L. 247, 683 DomLR 422, 
[1922] 1 WestWkly. 1143. 

53. Stanwood v. Clancey, 106 Me. 
72, 75 A 293, 26 LRANS 1213; Plum- 
mer v. Dill, 156 Mass. 426, 31 NE 128, 
82 AmSR 463; Harris v. Perry, 89 N. 
Y. 308, 15 NYWklyDig 44 [rev 23 
Hun 244]; Johnson. v. Smith, 114 


Vv. 


“Wash. 311, 314, 194 P 997. 


“Tt 
sons 


is fundamental that all per- 
having occasion to enter a 
building of this character [office 
building] on legitimate business 
have an implied invitation from the 
owner of the building for that pur- 
pose.” Johnson v. Smith, supra. 

“When the owner of a building fits 
it up for business uses, he impliedly 
invites all persons to come there 
whose coming is naturally incident 
to the business carried on there by 
himself or by his tenants.” Stan- 
wood v. Clancey, supra. 

[a] “It is a well settled rule that, 
when the owner of a building fits it 
up for business or office uses and 
leases rooms therein to tenants, re- 
taining control over the entrance- 
ways to such rooms, he impliedly in- 
vites all persons to enter the build- 
ing whose entry is naturally incident 
to the business carried on by the 
tenant.” Konick v. Champneys, 108 
Wash. 35, 39, 183 P 75, 6 ALR 459. 

54. Howlett v. Dorchester Trust 
Co., 256 Mass. 544, 152 NE 895. 

[a] A trust company, by equip- 
ping its premises for a savings bank, 
by implication invited anyone inter- 
ested to come thereon and make use 
of them, and where a mother of a 
child of two years and three months 
had an account in her name as trus- 
tee for the child, he was an invitee in 
accompanying the mother who in- 
tended making a deposit in such ac- 
count. Howlett v. Dorchester Trust 
Co., 256 Mass. 544, 152 NE 895. 

55. Quinn v. Utah Gas, etc., Co., 
42 Utah 118, 129 P 362, 43 LRANS 328. 

[a] A gas company maintaining 
an office to which the public was in- 
vited to pay gas bills. owed to cus- 
tomers, while so engaged, only the 
duty to exercise orainary ca.e and 
diligence to provide and maintain a 
reasonably safe place for ingress and 
egress, and to exercise the same de- 
gree of care to prevent ‘injury to 
them and to their property whiic 
lawfully in its place of business or 
on its premises. Quinn vy. Utah Gas, 
etc., Co., 42 Utah 118, 129 P 362, 43 
LRANS 328. 

56. Judson vy. American R. Ex- 
press Co., 242 Mass. 269, 136 NE 
103; Nicholson v. Southern Express 
Co., 170 N. C. 68, 69, 86 SE 786 [cit 
Cyc]; Levine v. Dominion Express 
Co., 15 Sask. L. 247, 63 DomLR 422, 
[1922] 1-WestWkly 1143 (warehouse 
kept open to receive shipments). 

57. Donohue y. Western Union 
Tel. Co., 57 Pa. Super. 251; Denny v. 
Montreal Tel. Co., 42 U. C. Q. B. 577. 

68. Sullivan v. New York Tel. Co., 
157 App. Div. 642, 142 NYS 735 [aff 
215 N. Y. 678 mem, 109 NE 1093 
mem]. 

[a] Station on private property.— 
A property owner who procures the 
installation on his premises of a pub- 
lic telephone pay station, in the 
profits of which he is interested, in- 
vites persons to use such telephone 
and is bound to maintain the prem- 
ises in a reasonably safe condition 
for persons entering for such pur- 
pose. Sullivan v. New York Tel. Co., 
157 App. Div. 642, 142 NYS 735 [aff 
215 N. Y. 678 mem, 109 NE 1093 
mem]. 
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A 229-923) 


vated railroad station,®® railroad stockyards,® an | 
auction room,®*! a waiting room for patients of a 
physician,® a garage,®* a steamboat wharf,®* a dry 
dock,®* a cotton gin,®* a sawmill,®** a lumberyard,®® 
a colliery,®® a junk yard,’ a warehouse,”! a ware- 
room,” a storehouse,’? a storeroom,’* a hotel,’> a 


59. View v. Metropolitan West 
Side El. R. Co., 166 Ill. A. 154. 

60. Snips v. Minneapolis, etc., R. 
Co., 164 Iowa 530, 146 NW 468; 
Woods v. Missouri Pac. R. Co., 192 
Mo. A. 165, 179 SW 727. 

[a] Delivery of cattle—Where a 
railroad company maintained stock- 
yards and pens for the purpose of re- 
ceiving live stock intended for ship- 
ment, and a shipper who had ar- 
ranged to ship live stock purchased 
live stock from plaintiff and con- 
tracted with plaintiff to deliver the 
stock in the stockyards, and express- 
ly directed plaintiff to put the stock 
in a particular pen, plaintiff in en- 
deavoring to open the gate of such 
pen was an invitee to whom the rail- 
road company owed the duty of ob- 
serving ordinary care, as he was not 
on its premises solely on his own 
business nor merely for his own 
pleasure, curiosity, or benefit, and 
the company in maintaining the 
stockyards invited not only shippers, 
but all whom they might have de- 
liver stock for them, to enter the 
stockyards for the purpose of mak- 
ing shipments. Woods v. Missouri 
Fae: R. Co., 192 Mo. A. 165,.179 SW 
(27. : 

[b] Use of engine and pump.— 
Where a railroad company, which al- 
lowed shippers of stock to operate a 
gas engine used to pump water for 
stock in its yard, permitted a shipper 
of horses to use the stock pens for a 
short time after delivery, it was 
bound to exercise reasonable care to 
maintain the engine and pump in a 
reasonably safe condition. Snips v. 
Minneapolis, ete., R. Co., 164 Iowa 
530, 146 NW 468. 

61. Craney v. Union Stock Yards, 
ete., Co.,°240 Ill. 602, 88 NE 1046 [aff 
145 Ill. .A. 313]. . 

[a] Horse auction.—One who at- 
tended a public auction sale of 
horses conducted in an auction ring, 
with the view of buying horses if he 
found any that suited him, was an 
invitee of the owner of the auction 
ring. Craney v. Union Stock Yards, 
etc., Co., 240 Ill. 602, 88 NE 1046 [aff 
¥45- TU. AS .3134% ; F 

62. Reynolds v. John Brod Chemi- 
tal Co.,-192 Til: A. 157. 

[a] Drug store used as waiting 
room.— Where, by arrangement be- 
tween’ a company operating a drug 
store and a physician having offices 
in the same building, the drug store 
is used as a waiting room for pa- 
tients of the physician, a patient who 
is in the drug store while awaiting 
treatment is an invitee of both the 
physician and the company operating 
the drug store. Reynolds v. John 
Brod Chemical Co., 192 Ill. A. 157. 

63. Graham v. Ochsner, 193 Iowa 
1196, 188 NW 838; Warner v. Lucey, 
207 App. Div. 241, 201 NYS 658 [aff 
9383 N. Y-.°688 mem, 144 NE 924 
mem]; Campbell v. Sutliff, 193 Wis. 
370, 214 NW 374. 

{a] Entry with owner of auto- 
mobile stored in garage.—One who 
enters a public garage with the 
owner of an automobile which is 
stored in such garage, for the pur- 
pose of getting the automobile, is an 
invitee with respect to the owner and 
operator of the garage. Warner v. 
Lucey, 207 App. Div. 241, 244, 201 
NYS 658 [aff.238 N. Y. 638 mem, 144 
NE 924*mem] (‘This plaintiff was 
in the position of a patron properly 
on the premises; he was lawfully 


Trask v. Hallowell Granite 
Works, 106 Me. 458, 76 A 919; Burke 
v. Maryland, etc., R. Co., 134 Md. 156, 
106 A 3538. 


NEGLIGENCE 


saloon,*® 


[a] Purpose to make purchase on 
steamboat.—One who went on'a rail- 
road company’s steamboat wharf in 
order to go on board the railroad 
company’s steamboat to purchase a 
paper, which was one of the things 
the railroad had for sale, was an in- 
vitee on the wharf. Burke v. Mary- 
ee etc., R. Co., 1384 Md. 156, 106 A 


65. Wilson v. Union Iron Works 
Dry Dock Co., 167 Cal. 539, 544, 140 
P2500) [Poiti<Cy-e]. 

66. Horton v. Harvey, 119 Ga. 219, 
46 SE 70. 3 

[a] Visit to procure cotton.—QOne 
who went to a cotton gin, at the re- 
quest of a customer, to get a bale of 
cotton which had been baled for such 
customer, was there by invitation. 
North Texas Constr. Co. v. Crawford, 
39 Tex. Civ. A.:56,.87 SW 223. 

_[b] One who hauls cotton to be 
ginned at a public ginnery is an in- 
vitee of the owner of the ginnery. 
Smith v. Jewell Cotton Mill Co., 29 
Ga. A. 461, 116 SE 17. 

67. Ackert v. Lansing, 59 N. Y. 
646 mem (custom sawmill). 

68. Bayley v. Curtis Bros. Lum- 
ber Co., 124-App. Div. 496, 108 NYS 
937 (building in yard). 

69. -Kapuscianski v. Philadelphia, 
ete., Coal, etc.,Co., 289: Pa. 388, 137 


A 619. 
Talley v. Gerson, 28 Pa. Dist. 


841. 

71. Ill.—Pauckner v. Wakem, 231 
lil. 276, 838 NE 202, 14 LRANS 1118. 

Ind.—Nave v. Flack, 90 Ind. 205, 
46 AmR 205. 

Minn.—Stuelpnagel v. Paper, 111 
Minn. 3, 126 NW 281. 

Eng.—Holmes v. North Eastern R. 
Co., oL:' R. 6 Exch. 123° [aff Li R.°4 
Exch. 254]. 

Sask.—Levine v. Dominion Express 
Co., 15 Sask. L. 247, 68 DomLR 422, 
[1922] 1 WestWkly 1143. 

[a] One who goes to a warehouse 
to obtain goods stored there by his 
employer is an implied invitee of the 
proprietor of the warehouse. Pauck- 
ner v. Wakem, 231 Ill. 276, 83 NE 
202, 14 LRANS 1118. Entry by serv- 
ant generally see infra § 227. 

{b] Express company warehouse. 
—wWhere an express company kept 
its warehouse open for the purpose 
of receiving shipments after its of- 
fice was closed, one who entered the 
warehouse for the purpose of ship- 


ping a parcel was an invitee. Levine 
v. Dominion Express Co., 15 Sask. 
L. 247, 63 DomLR, 422, [1922] 1 


WestWkly 1143. 

72. Chichas v. Foley Bros. Gro- 
eery Co., 73 Mont. 575, 236 P 361; 
Woodruff v. Painter, 150 Pa. 91, 24 
A 621, 30 AmSR 786, 16 LRA 451. 

[a] A merchant who maintains 
warerooms for the exhibition and 
sale of goods impliedly invites per- 
sons to enter for the purpose of 
patronizing him, and one who So en- 
ters is an invitee. Chichas v. Foley 
Bros. Grocery Co.,:73 Mont. 575, 236 
Pv36r. : 

73. Durham v. Johnson, 
Civ. A. 344. 

[a] Entry to get goods for an- 
other.—One who enters a storehouse 
to get goods which another has 
asked him to call for occupies the 
status of an invitee. Durham v. 
Johnson, 8 Tenn. Civ. A. 344. 

74, Christopher Co. v. Russell, 63 
Fla. 191, 58 S 45, AnnCas1913C 564 
(storeroom in which one engaged in 
the general machine supply, ship 
chandlery, and hardware business 
conducts his business). 

75. Jones..v. Bland; -182~ N.C. 70, 
108 SE 344, 16 ALR 13838; Hasson v. 


8 Tenn, 


a restaurant or place where food 
served,"* or a place where soft drinks are sold."8 

[§ 223] (2) Stores. 
store for the purpose of trade’® occupies the status 
of an invitee,®® and in this connection it is not nec- 
essary that the person entering should have a defi- 


{45 C.J.] 815 


is 


A eustomer who enters a 


Wood, 22 Ont. 66. 

_[a] One who enters at the invita- 
tion of a guest of a hotel, for a 
proper purpose, is.an invitee as to 
the proprietor. Jones v. Bland, 182 
N. C. 70, 108 SH 344, 16 ALR 1383. 

76. Rollestone v. Cassirer, 3 Ga. 
A. 161, 59 SE 442; Drennan v. Grady, 
167 Mass. 415, 45 NE 741; Cooper v. 
Reinhardt, 91 N. J. L. 402,°103 A 24, 
See Braun v. Vallade, 33 Cal. A. 279, 
164 P 904 (set out and quoted infra 
§ 223 note 84 [a]). 

[a] Barroom in hotel.—Cooper v. 
Reinhardt, 91 N. J. L. 402, 108 A 


24. 

77.. Noack v. Wosslick, 182 Ill. A. 
425; Schnizer v. Phillips, 108 App. 
Div. 17, 95 NYS 478. 

78. Moone v. Smith, 6 Ga. A. 649, 
65 SE 712. 

79. Entry for purpose other than 
trading see supra § 194. 

80. U. S.—Kaufman Dept. Stores, 
Inc. v. Cranston, 258 Fed. 917, 169 


CCA 687. 

Ala.—O’Brien v. Tatum, 84 Ala. 
186, 4. S. 158;. Hill Grocery Co. v. 
Hameker, 18 Ala. A. 84, 89 S 850. 

‘Cal.—Oles v. Kahn, (A.) 253 P 158. 

Conn.—Geoghegan v. Fox, 104 
Conn. 129, 132 A 408. 

D. C.—Branan v. Wimsatt, 54 App.” 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari 265 U. S. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem], 

Fla.—Christophér Co. v. Russell, 
oe ee 191, 58 S 45, AnnCasi913C 
pena ae v. Neitzel, 260 P 
Ill.—Radebaugh v. EF. W. Wool- 
worth Co., 214 Ill. A. 365; Petty v. 
Stebbins, 164 Tll. A. 439. 

Ind.—Laurie Co. v. McCullough, 
174 Ind. 477, 90 NE 1014, 92 NE 387. 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 98, 


27 ALR 579. 
Ky.—Wall v. F. W. Woolworth 
Co., 2090 Kyi °258) ©272¢8 Swe! 730; 


Bridgford v. Stewart Dry Goods Co., 
191. Ky. 557,231 Siwer22: 

Me.—Parker v. Portland Pub. Co., 
69 Me. :173, 31 AmR>’ 262; Campbell 
v. Portland Sugar Co., 62 Me. 552, 16 
AmR 503; Knight v. Portland, etec., R. 
Co., 56 Me. 234, 96 AmD 449. 

Md.—Isaac Benesch & Sons, Inc. v. 
Ferkler, 1389 A 557; Burke v. Mary- 
land, etce., R. Co., 184 Md. 156, 162, 
106 A 353 [quot Cyc]. 

Mass.—Goodwin v. E. B. Nelson 
Grocery Co., 289. Mass. 232, 132 NE 
51; Blease v. Webber, 232 Mass. 165, 
122 NE 192; Nye v. Louis K. Liggett 
Co., 224 Mass. 401, 113 NE 201; 
Douglas v. Shepard Norwell Co., 217 
Mass. 127, 104 NE 491; Norton v. 
Hudner, 213 Mass. 257,100 NE 546, 
44 LRANS 79; Larue v. Farren Hotel 
Co., 116 Mass. 67. See Bennett v. 
Jordan Marsh Co., 216 Mass. 550, 104 
NE 479 (entry to make purchases 
ane popes wages due for past serv- 
ces). 

Mich.—Evans v. Orttenburger, 242. 
Mich. 57, 217 NW 7538;. Steggall v. 
Knepp, 241 Mich. 260, 217 NW 16; 
Wine v. Newcomb, 203 Mich. 445, 169 
NW 8382; McCrum v. Weil, 125 Mich. 
297, 84 NW. 282. 

Minn.—Ober v. The Golden Rule, 
146 Minn. 347, 178 NW 586; Corrigan 
v. Elsinger, 81 Minn. 42, 88 NW 492. 

Mo.—Main v. Lehman, 294 Mo. 579, 
243 SW 91; Glaser v. Rothschild, 221 
Mo. 180, 120 SW 1, 22 LRANS 1045, 
17 AnnCas 576; Scott v. Kline’s Inc., 
(A.) 284 SW 8381; Beckermann v. BE. 
H. Kortkamp Jewelry Co., 175 Mo. A. 
279, 157 SW 855. 

Mont.—Chichas v. Foley Bros. 
Grocery Co., 73 Mont. 575, 286 P 361; 
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nite purpose of ‘making any particular’ purchase, 
but it is sufficient that he enters to look around 
‘with the purpose of buying anything which he may 
see which strikes his fancy,’ or with a view of 
dealing with the store at some other time.* 
who enters a store for purposes of his own not con- 
nected with the business carried on therein, and is 
thus a mere licensee,®* may subsequently acquire 
the status and rights of an invitee by transacting 


business with the store.5* 


[§ 224] (3) Places of Amusement. 
of invitees is accorded to those who enter, as pa- 


Montague v. Hanson, 38 Mont. 376, 
99 P_1L063¢ 


.N. J.—Fineberg v. Public Serv. R. 


CO 94> ENS a Tee OOS LOS As 1 Sis 
Schnatterer v. Bamberger, 81 N. J. 
L. 558,.79 A 324, 34 LRANS 1077, 


AnnCas1912D 139. 

N. Y.—Bunnell v. Stern, 122 N. Y. 
539, 25 NE: 910; °19) AmSR 519, 10 
LRA 481; Hart v. Grennell, 122 N. Y. 
371, 25 NE 354; Larkin v. O’Neill, 119 
N.Y. 221, 23 NE 568; Tryon’ v.°Chal- 
mers, 205 App. Div. 816, 200 NYS 362 
[app dism 240 N. Y. 580 mem, 148 
NE 713. mem]; Ford v. Wanamaker, 
165 App. Div. 284, 150 NYS 795; 
Higgins v. Ruppert, 124 App. Div. 
530, 108 NYS 919; Graham v. Jo- 
seph H. Bauland Co., 97 App. Div. 
141, 89 NYS 595. 

Oh.—Kreske Co. v. Fader, 116 Oh. 
St. 718, 158 NE 174. 

Pa.—Markman v. Fred P. Bell 
“Stores Co., 285 Pa. 378, 132 A 178, 43 
ALR 862; Chapman v. Clothier, 274 
Pa. 394.118: A’ 356, 357 [eit Cye]; 
Woodruff v. Painter, 150 Pa. 91, 24 A 
621,-.30 AmSR 786, 16 LRA _ 451; 
Spahn v.. EF! W. Woolworth Co., 22 Pa. 
Dist. 874. 

R. I.—Langley v. FEF. W. Wool- 
worth Co., 47 R. I. 165, 181 A 194. 

S. C.—Freer v: Cameron, 38 S. C. 
L. 228,55 AmD 663. 

Tex.—Waters-Pierce 


Oil, =O. W- 


Snell, 47 Tex. Civ. A. 413, 106 SW 
LTOr 

Wash.—Kinsman v. Barton, 141 
Wash. 311, 251 ‘P; 563; Driscoll v. 


Devenere, 110 Wash. 307, 188 P 408; 
Stone v. Smith-Premier Typewriter 
Co., 48 Wash: 204, 93 P 209. 

Ont.—Sangster v. T. Eaton Co., 
Et, 25) Ont.t78. : 

“One who, during business hours, 
lawfully enters a store to purchase 
goods does so at the implied invita- 
tion of the owner.” Brinkworth v. 
Sam Seelig Co., 51 Cal. A. 668, 670, 
BO) ae ds i ‘ 

[a] “A department store is clearly 
a place’ to which the public is in- 
vited and induced to enter and its 
allurements are manifest and strik- 
ing.” Geoghegan v. Fox, 104 Conn. 
129. 184, 132 A 408. 

[b] A child who enters, with its 
parent, a store in which the parent 
intends to buy clothing both for her- 
self and for the child is an invitee. 
Spin pee v. T. Haton Co., Ltd., 25 Ont. 


81. MacDonough v. F. W. Wool- 
worth Co., 91 N. J. L. 677, 103 A 74 
(‘plaintiff entered the store with a 
vague purpose of buying something 
if she saw anything that she took 
_a fancy to. Up to this point there is 
no difficulty. The invitation of the 
storekeeper is clearly broad enough 
to include any one who enters a gen- 
eral. store in this frame of mind’). 
* 82. Kinsman v. Barton, 141 Wash. 
$11, 314,251 P 563. 

“Tf one goes into a store with the 
view of then, or at some other time, 
doing some business with the store, 
he is an invitee.”” Kinsman vy. Bar- 
ton, supra. 

83. See supra § 194. 

84. Braun’ v. Vallade, 33 Cal. A. 
279, 164 P 904. 

[a] Buying drink after using toi- 


NEGLIGENCE 


One 


The status 


let.—Plaintiff went into defendant’s 
saloon for the purpose of using the 
toilet in the rear thereof. After 
using the toilet he returned to the sa- 
loon and, not wishing to use the con- 
venience of the place without some 
return, went to the bar and ordered 
a drink. After he had been served 
and had begun to drink, he observed 
a picture on the opposite wall of the 
saloon and walked across to examine 
it, and while so doing fell into an 
open trapdoor and was injured. It 
was held that, at the time of the in- 
jury, he was an invitee, and defend- 
ant was liable. Braun v. Vallade, 33 


Cal, A. 279, 282, 164 P 904 [dist 
Kneiser v. Belasco-Blackwood Co., 
22 Cal. A,» 205,-133.P 989 (where 


plaintiff entered a saloon for the 
sole purpose of resting and visit- 
ing the toilet, and, after stopping 
to drink with some customers who 
invited him to do _ so, proceeded 
toward the toilet, and while on his 
way thereto received the injury for 
which the action was brought)] (‘In 
the case at bar, however, the plaintiff 
having entered the defendants’ prem- 
ises with an intent and purpose 
which under the foregoing case would 
have constituted him a mere licensee, 
appears to have fulfilled that pur- 
pose and terminated that relation 
when, upon returning from the toilet 
to the barroom, he determined to 
become, and did in fact become, a 
customer of the defendants by or- 
dering and partaking of a drink at 
their bar. From the moment of his 
changed intent and action his rela- 
tion to the defendant changed from 
that of a mere licensee to that of a 
customer, to whom the defendants 
would owe the duty of ordinary 
care’’). 

85. Cal.—Harvey v. Machtig, 73 
Cal. A. 667, 239 P78. 

Ga.—Bass v. Southern Enterprises, 
Ine., 32 Ga. A. 399, 123 SE) 753. 

Ill.— Latham v. Roach, 72 Ill. 179. 

Ind.—Bass v. Reitdorf, 25 Ind. A. 
650, 58 NE 95. 

Ky.—Majestic Theater Co. v. Lutz, 
210 Ky. 92, 275 SW 16. 

Md.—Burke v. Maryland, etc., R. 
Co., 184 Md. 156, -162,°:106 <A’ «353 
[quot Cyc]; New Theatre Co. v. Hart- 
love, 123 Md. 78, 83,'90 A.990 [cit 
Cyc]; Agricultural, etce., Assoc v. 
Gray, 118 Md. 600, 608, 85 A 291 [cit 
Cye]. 

Mo.—Purdy v. Loew’s St. Louis 
Realty, etc., Corp., (A.) 294 SW 751. 

N. J-—Rom ‘v. Huber, 98 N, J. Li 
360, 108 A 361 [aff 94 N. J. L. 258, 
109 A 504]. 

N. Y.—Brister v. Flatbush Leasing 
Cora 202 App. Div. 294, 195 NYS 
424, 

Oh.—Coney Island Co. v. Mitsch, 15 
OhS&CP 653, 3 OhNPNS 81. 

Pa.—Sellmer v. Ringling, 62 Pa. 
Super. 410. 

Utah.—Winterowd v. Christensen, 
251 P 360. 

Va.—Richmond, ete, R.. Co. v. 
eo 94 Va. 493, 27 SE 70, 37 LRA 
05, 

Wash.—Driscoll v. Devenere, 110 
Wash. 307, 188 P 408. 

Eng.—Brazier v. Polytechnic Inst., 
1 FF. & F. 507. 


trons, places of amusement,®* such as a theater,*° 
a cireus,®” a skating rink,** a public toboggan shide, 
a bathing establishment,®° a bowling alley,°* a bil- 
liard or pool room,®? a merry-go-round,” a fair,* 
an amusement or pleasure park,®® a summer gar- 
den,®° a pony track at a public resort,®? or a public 
board walk at a seaside resort.®* 

[§ 225] (4) Entry for Illegal Purpose. One who 
enters a store or other place of business or public 
resort for an illegal purpose does not occupy the 
status of an invitee.% 

[§ 226] f. Entry To Perform Duty. 


[89 223-226 


89 


It is gen- 


Ont.—Stewart v. Cobalt Curling 
Co., 19 Ont. L. 667, 1 OntWN 208, 14 
OntWR 1068. 


86. Ga.—Gass v. Southern Enter- 
prises, Inc, 32 Ga. A. 399, 123 SE 
753. 


Ky.—Majestic Theater Co. v. Lutz, 
210 Ky. 92, 275 SW 16. 

Md.—New Theatre Co. v. Hartlove, 
123 Md. 78, 83, 90 A 990 [cit Cyc]. 

Mo.—Purdy v. Loew’s St. Louis 
Realty, ete., Corp., (A.) 294 SW 751. 

N. Y.—Brister v. Flatbush Leasing 
Corp., 202 App. Div. 294, 195 NYS 
424. 


[a] Moving picture theater.— 
Weiner v. Scherer, 64 Misc. 82, 117 
NYS 1008. 

87. Sellmer v. Ringling, 62 Pa. 
Super. 410. ; 

88. Shields v. Van-Kelton Amuse- 


ment Corp., 228 N. Y. 396, 127 NE 
261; Stewart v. Cobalt Curling Co., 
19 Ont. L. 667, 1 OntWN 2038, 14 Ont 
WR 1068. 2 

gs9. Barrett v. Lake Ontario Beach 
Impr. Co., 174 N. Y. 310, 66 NE 968, 
61 LRA 829. . 

90. Rom v. Huber, 93 N. J. L. 360, 
Sori 361 [aff 94 N. J. L. 258, 109 A 

“The proprietor of a bath estab- 
lishment owes to his customers a 
duty to exercise reasonable care to 
maintain the premises in a safe con- 
dition. His duty to his patrons is 
satisfied when he uses reasonable 
care to maintain the premises in a 
safe condition, for their proper use 
by the patrons. He does not insure 
the safety of his patrons against ac- 
cident.”” Rom vy. Huber, supra. 

91. Stelter v. Cordes, 146 App. 
Div. 300, 130 NYS 688. 

92. Moone v. Smith, 6 Ga. A. 649, 
65 SE 712; Driscoll v. Devenere, 110 
Wash. 307, 188 P 408. 

93. Flynn v. Toronto Industrial 
Exhibition Assoc., 9 Ont. L. 582, 5 
OntWR 550. 

94. Latham v. Roach, 72 Ill. 179; 
Agricultural, etc., Assoc. vy. Gray, 118 
Md, 600, 603, 85 A 291 [cit Cyc]; 
Francis v. Cockrell, L. R. 5 Q. B. 501. 

95. Bass v. Reitdorf, 25 Ind. A. 
650, 58 NE 95; Dorsey v. Chautauqua 
Inst., 203 App. Div. 251, 196 NYS 798: 
Richmond, etc., R. Co. v. Moore, 94 
Va..)498,..27 SH) 70, 38% DURA’ 258. 

[a] Entry out of season.—Where 
the owner of grounds used for recre- 
ation purposes charged an admission 
fee during the summer season, and 
rented the right to operate business 
places kept open during the whole 
year, and after the close of the sea- 
son people in general, including chil- 
dren, used the grounds freely and 
openly, it was held that a young boy, 
who went on the grounds to play, and 
fell into an unguarded sewer dis- 
posal vat and was drowned, was an 
invitee, to whom the owner owed the 
duty of exercising reasonable care. 
Dorsey v. Chautauqua Inst., 203 App, 
Div. 251, 196 NYS 798. 

Anes Noack v. Wosslick, 182 Ill. A. 

97. Coney Island Co. v. Mitsch, 15 
OhS&CP 653, 3 OhNPNS 81. 

98. Junkermann vy. Tilyou Realty 
Co., 213 N. Y. 404, 108 NE 190, LRA 
1915F 700. 

99. Rollestone v. Cassirer, 3 Ga. 


. For‘later casés, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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erally held that one who is on: premises in the 
performance of his duty occupies the status of 
an invitee with respect to the duty owed him . 


A. 161, 59 SE 442; Jones v. Bland, 182 
N.C. 70, 108 SE 344, 16 AUR 1382. 

[a] Entry into hotel to gamble.— 
One who enters a hotel building by 
invitation of an inmate for the pur- 
pose of going to the room of such 
inmate to gamble is not an invitee 
with respect to the hotel proprietor, 
but a mere trespasser or licensee 
toward whom the proprietor owes no 
duty except not to injure him will- 
fully or wantonly. Jones vy. Bland, 
es C. 70, 108 SE 344, 16 ALR 

[b] Sale of liquor to drunken 
man.—*“Since in this State it is crim- 
inal for a barkeeper to sell intoxicat- 
ing liquor to a drunk man, the law 
will not, in the absence of a showing 
of any contrary agreement or cus- 
tom, or other similar reason, presume 
an invitation from a barkeeper to a 
drunk man to enter the saloon for 
the purpose of buying whiskey.” 
Rollestone v. Cassirer, 3 Ga. A. 161, 
59 SH 442. 

1. U. S.—Middleton v. Ross, 213 
Fed. 6, 129 CCA 622. 

_.Ga.—Crossgrove v. Atlantic Coast 
gape R. Co., 30 Ga. A. 462, 118 SE 

Ill.—North American Restaurant, 
etc. v. McElligott, 227 Ill. 317, 81 NE 
388 [aff 129 Ill. A. 498]; Milauskis v. 
Terminal R...Assoc.; 211 ITH. A. 120 
[aff 286 Ill. 547, 122 NE 78]. 

Kan.—Iola Portland Cement Co. v. 
Moore, 65 Kan. 762, 70 P 864. 

Mass.—Pickwick v. McCauliff, 193 
Mass. 70, 78 NE 730, 8 AnnCas 1041. 

Mo.—Young v. Waters-Pierce Oil 
Co., 185 Mo. 634, 84 SW 929. 

N. Y.—Pliss v. Erie R. Co., 207 
App. Div. 46, 201 NYS 610 [rev on 
other grounds 238 N. Y. 595 mem, 
144 NE 906 mem, and cit Cyc, per 
Davis, J., dis]. 

Oh.—Smith v. Newark Ice, etc., Co., 
8 OhS&ECP 283. 

Pa.—Kitchen v. Riter-Conley Mfg. 
Co., 207. Pa. 558, 56 A 1083. 

2. Cal.—Wilson v. Union Iron 
Works Dry Dock Co., 167 Cal, 539, 
544, 140 P 250 [cit Cyc]. 

Iowa.—Young vy. People’s Gas, etc., 
Co., 128 Iowa 290, 103 NW 788. 

Ky.— Anderson, etc., Distilleries 
Co. v. Hair, 103 Ky, 196, 44 SW 658, 
19 KyL 1822. 

Me.—Low v. Grand Trunk R. Co., 
72 Me. 313, 24 AmR 331. 


Wash.—Mitchell v. Barton, 126 
Wash. 232, 217 P 993. . 
[a] A United States revenue 


storekeeper, on duty at a private dis- 
tillery, and required to inspect all 
parts of it daily, is present at the im- 
plied invitation of the distiller, and 
is not a mere licensee. Anderson, 
etc., Distilleries Co. v. Hair, 103 Ky. 
196, 44 SW 658, 19 KyL 1822. 

{b] Sanitary inspector.—One em- 
ployed by the federal government as 
a sanitary inspector in a meat pack- 
er’s plant was an invitee, and it was 
the duty of the owner of the plant to 
furnish him a safe place to work. 
Mitchell v. Barton, 126 Wash, 232, 
21 99S. 

[c] ‘An inspector of customs (1) 
who boards a ship on its way to a 
dry dock in the course of his duties 
to prevent passengers from leaving 
without being searched for dutiable 
property is an invitee as to the pro- 
prietor of the dry dock. Wilson vy. 
Union Iron Works Dry Dock Co., 167 
Cal. 539, 544, 140 P 250 [cit Cyc, and 
dist Pennebacker v. San Joaquin 
Light, ete., Co., 158 Cal. 579, 112 P 
459, 189 AmSR 202, 31 LRANS 1099; 
Means v. Southern California R. Co., 
144 Cal. 473, 77 P 1001, 1 AnnCas 
206; Grundel v. Union Iron Works, 
Ted Gal 564, To be to4).. 2)-a he 
owner of a wharf maintained for the 
mooring of ships or vessels coming 
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into port with cargoes from foreign 
countries is liable for an injury 
caused by the defective condition of 
the wharf to a customhouse inspector 
who goes on the wharf at night for 
the purpose of detecting and pre- 
venting smuggling, because an im- 
plied invitation arises from the char- 
acter of the business conducted on 
the wharf and the character of the 
duties of the customhouse inspector. 
Low v. Grand Trunk R. Co., 72 Me. 
313, 314, 24 AmR 331 (in this case 
the trial court instructed the jury as 
follows: “If you find, upon the evi- 
dence, that the presence of an Eng- 
lish steamer at that point offered 
facilities for smuggling, and that 
this was a danger against which it 
was proper for customs officers and 
for. plaintiff, in regular discharge of 
their duty, to be present to watch, 
and if you find that plaintiff was 
there in discharge of that duty with 
reference to that steamer, then I in- 
struct you for the purposes of this 
trial, that an implied invitation on 
the part of defendant to the plaintiff 
might fairly arise from the character 
of the business conducted there, and 
from the character of plaintiff’s du- 
ties,” and in affirming a judgment for 
plaintiff, the court’ said: “Plaintiff 
contends (and we think rightly both 
upon fact and law) that ‘the true 
statement of their (defendants’) use 
and maintenance of the wharf is, that 
it was a wharf for the mooring of 
ships or vessels coming into port 
with cargoes from foreign lands, and 
subject to the regulations prescribed 
by law for such vessels. By putting 
their wharf to that use they assumed 
the responsibility of keeping it in a 
proper and suitable condition for the 
safe access of all persons whom that 
use required to come upon it. The 
business to which they devoted their 
property, under the laws of the 
United States called for the presence 
of the plaintiff (a night inspector at 
the custom house) there.’ His busi- 
ness was with a vessel which had 
arrived from a foreign port within 
the jurisdiction of the United States, 
and was not fully unladen, and his 
duty was to attend to every kind of 
commodity which might be on board. 
His right to visit the premises: while 
that vessel was there was not merely 
the right of visiting in reference to 
the business for which the premises 
could lawfully be used. One of the 
most important portions of his duty 
was to go there to prevent the use 
of the premises illegally. He might 
lawfully conduct his visits as to time 
and manner in the way best calcu- 
lated to detect and prevent smug- 
gling. If it were ever possible, it is 
too late now to attempt to limit the 
liability in such cases, as defendants’ 
counsel would have us, strictly ‘to 
persons coming there to transact the 
business to which the wharf was ap- 
propriated.’ ... The company owe a 
duty to all public officers whose at- 
tendance there is made necessary by 
the business carried on at 
wharf. It is too subtle a distinction 
to say, that though an invitation to 
the customs officer whose duty it 
was to look after the landing of the 
coal which the steamer was about to 
discharge, might perhaps be implied, 
it can not be to one whose presence 
was needful to prevent the frauds on 
the revenue, for which the arrival of 
any foreign going vessel, whatever 
her cargo, affords facilities. It avails 
nothing to say that the owners had 
not dedicated their wharf to smug- 
gling and did not invite the plaintiff 
to come there to prevent it. They 
had dedicated their wharf to the use 
of vessels bringing merchandise from 
foreign ports, and without watchful- 


by the owner or person in charge. 
been applied to employees of the government,? the 
‘state,?> or a municipality.* 


their | 
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This rule has 


Some of the cases as- 


ness on the part of the customs of- 
ficers it was sure to be misused, The 
owners of places used for public en- 
tertainments do not dedicate them to 
pickpockets or mobs, but they none 
the less owd a duty to the policeman 
who attends when there is a great 
crowd, to prevent violence and dep- 
redation. The instruction given by 
the presiding justice with respect to 
the circumstances which it was 
necessary for the jury to find in 
order to constitute an implied invi- 
tation to plaintiff, seems to have been 
carefully considered and affords the 


defendants no ground for com- 
plaint’’). 
3. The City of Naples, 69 Fed. 


794, 16 CCA 421. 

[a] A state grain inspector per- 
forming his duties on a steamer “‘was 
not on the vessel as a mere licensee. 
He was there in the discharge of an 
official duty in which the vessel it- 
self had an interest, for it could not 
receive its cargo until it had been 
inspected. The right and duty of the 
libelant to inspect the vessel did not 
authorize him to take command of 
her, or to give orders to her crew to 
prepare her for inspection, or to light 
up the vessel for that purpose. It 
was the master’s duty to prepare the 
vessel for inspection, and furnish 
what was necessary and proper for 
that purpose, and to exercise rea- 
sonable precaution for the safety of 
the libelant while in the discharge of 
his official duties.’ The City of 
Naples, 69 Fed. 794, 797, 16 CCA 421. 

4 Toomey v. Sanborn, 146 Mass. 
28, 14 NE 921. Compare Ross _ v. 
Becklenberg, 209 Ill. A. 144 (a city 
building inspector entering a build- 
ing in the course of his duties is a 
mere licensee). 

[a] Supervisor of construction of 
public work.—Where plaintiff was 
employed by a municipal water and 
sewerage board to supervise certain 
stone construction of a reservoir by 
a contractor, and plaintiff was in- 
jured by the contractor’s negligence 
in setting up a derrick, plaintiff was 
neither a volunteer, nor a mere li- 
censee on the premises, but was 
there as of right. Pickwick vy. Mc- 
Cauliff, 198 Mass. 70, 78 NE 730, 8 
AnnCas 1041, 

[b] Policeman.—Defendant let a 
portion of his premises to a tenant 
and a brother of the tenant was in 
her portion of the premises drunk 
and creating a disturbance. <A police 
officer entered the premises to stop 
the disturbance as he had a legal 
right to do and it appeared that he 
had also been invited by the tenant 
to enter for that purpose. He en- 
tered through the way that was ap- 
parently designed to afford access to 
the tenant’s portion of the premises 
and arrested the disturber of the 
peace. In leaving the premises by 
the same way, the policeman stepped 
into an open and unguarded well, 
sustaining injuries of which he died. 
It was held that defendant was lia- 
ble. Learoyd v. Godfrey, 138 Mass. 
315, 323 (the policeman “came on the 
premises lawfully, and could law- 
fully leave them. Under the instruc- 
tion of the court, the jury must have 
found that the intestate was using 
the passageway by the defendant’s 
invitation. That is to say, that the 
intestate had a right to understand 
from the appearance of the premises 
that the intended mode of approach 
to the tenement in question was over 
the open space where the well was; 
and the evidence warranted the find- 
ing to that extent”). Status of po- 
liceman as licensee generally see 
supra § 199. f 

[c] Reading’ water meter. — The 
owner of a building may be liable for 
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serting a duty of the owner toward one who enters 
in the performance of a public duty deem it un- 
necessary to resort to the fiction of an implied 
invitation,® and consider that a sufficient basis for 
the duty imposed upon the owner is found in the 
fact that the person entering does so as of right,°® 
and his use of the premises is such as the owner 
Although the distinction is not 
. clearly brought out in the cases themselves, it would 
seem that this element of reasonable anticipation 


should anticipate.” 


the death of an employee of a mu- 
nicipal water board who entered his 
cellar for the purpose of reading a 
water meter and was killed by inhal- 
ing gas therein. Finnegan v. Fall 
River Gas Works Co., 159 Mass, 311, 
312, 34 NE 523 (“it appears that. the 
defendant, by taking water, volun- 
tarily entered into a relation, the re- 
sult of which, as it knew, was to 
require some one to enter its prem- 
ises in order to read the water meter. 
It was bound to use reasonable care 
to prevent the place thus necessarily 
entered by the deceased from being a 
death trap’). 

5. Meiers v. Fred Koch Brewery, 
229 N. Y. 10, 127 NE 491, 13 ALR 633; 
Fry v. Brubecker, 29 Pa. Dist. 893. 

[a] Fireman.—Defendant, a brew- 
ery company, had built a paved 
driveway over its property, from the 
street in front, giving access to a 
stable in the rear. One evening the 
barn caught fire and plaintiff, who 
was chief of the fire department, re- 
sponded to the alarm. Reaching the 
driveway, he walked briskly up it, 
and in the darkness fell into an un- 
guarded open coalhole and was _ in- 


jured. It was held that defendant 
was liable. Meiers v. Fred Koch 
Brewery, 229 N. Y. 10, 12, 127 NE 


491, 13 ALR 633 (“He was not a tres- 
passer. That is conceded. Was he 
merely what is called a bare licensee? 
We regard as immaterial the fact 
that the alarm was first given by a 
servant of the defendant. However 
notice of the fire reached the plaintiff 
his rights were the same. Nor do 
we lay stress on the fact that he was 
a fireman, except as his position 
might impose greater responsibility 
upon him than upon one of the public 
seeking to extinguish the fire or res- 
cue property ... we doubt whether 
in the case before us it was not 
fairly be said that there was an im- 
plied invitation. ... We are unwill- 
ing, however, to place our decision 
on so narrow a ground. It would be 
increasingly difficult to rely on an 
implied invitation where the fire is 
on neighboring property or where an 
officer is pursuing a thief from the 
scene of his crime a mile away. Nor 
do we think it is necessary. A license 
involves the idea of permission on 
the one side—its acceptance on the 
other. A licensee is rightfully on the 
property. But this right depends 
upon the owner’s consent—consent 
that may be revoked at any time. He 
is doing what without such consent 
would be unlawful. His position has 
been compared to that of a donee, or 
to one to whom a chattel is loaned. 
Because of this, and what is sup- 
posed to have been intended, the 
duties of the owner are fixed. The 
consent carries with it no more than 
the right to use the property in the 
condition in which it is found. No 


greater obligation is implied. A mere: 


consent means no more, And the 
meaning of this consent is the basis 
of the rule. An invitation also may 
be withdrawn, aS may a consent, but 
until withdrawn there is a higher 
duty upon the owner. It is given for 
the benefit of both parties, so both 
may be said to contemplate that the 
invitation may be safely accepted. 
Here, assume there was no invita- 
tion, yet the plaintiff rightfully en- 
ters the premises. His right is not 
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based on consent. No consent is 
necessary. No refusal of consent 
would avail, There is no implica- 
tion as to what was intended by per- 
mission, for none was given. Cer- 
tainly, not by the owner, unless by a 
strained construction of the facts he 
is held to have given it because the 
law requires him to give it. But 
even if so, consent is but one side 
of the_ shield. Acceptance is .the 
other. The plaintiff néver voluntarily 
accepted permission to enter with 
the consequences that follow. As to 
him there was no consent. There 
was a command. Under such cir- 
cumstances it is a misuse of terms 
to call him a bare licensee. The 
plaintiff entered by a driveway pre- 
pared for the use of those who had 
business with the defendant. For 
their use he might assume that it 
was reasonably. safe. And it was 
adapted and designed to be used as 
he was using it. He was rightfully 
there. He was engaged in the busi- 
ness of the public. He was required 
to reach the barn. He took the path- 
way that was apparently prepared 
for those who needed to go there. In 
such a case we hold that some obli- 
gation rested on the owner. ... Ifa 
duty was owing it was the duty of 
reasonable care under all the circum- 
stances. One of those circumstances 
would be the probability as_ to 
whether the driveway would be used 
at night after the business day was 
over by one rightfully entering the 
premises. We cannot say that under 
the evidence before us that probabil- 
ity was so slight that as a matter of 
law no negligence existed... we 
limit our decision to the precise facts 
before us. To the case of one not a 
licensee entering business property 
as of right over a way prepared as a 
means of access for those entitled to 
enter who is injured by the negli- 
gence of the owner in failing to keep 
that way in a reasonably safe condi- 
tion for those using it as it was in- 
tended to be used’). Status of fire- 
pee ee licensees generally see supra 


§ z 

[b] Tenement house inspector.— 
The owner of a tenement house owes 
to a tenement house inspector who 
enters the premises for the purpose 
of performing the duties, imposed 
upon him by statute, of inspection of 
the same, the duty of ordinary care 
to keep the premises in a safe condi- 
tion. Fry v. Brubecker, 29 Pa. Dist. 
893, 894 (“The defendant owned and 
leased her tenement-house subject to 
the requirements of the statutes, and 
expressly subject to regular inspec- 
tion by a public officer, and the con- 
dition of her using the building in 
this way was that the plaintiff not 
only could but must visit, it, and she 
owes him the duty of ordinary care. 
We do not have to create the fiction 
of an implied invitation, and it is not 
a license’). 

6. Meiers v. Fred Koch Brewery, 
229 N.Y. 10,/127 NE 491, 13° ALR 633 
(set out and quoted supra note 5), 

7. Meiers v. Fred Koch Brewery, 
supra (set out and quoted supra note 


5). 

[a] Cases distinguished. — In 
Meiers v. Fred Koch Brewery, 180 
App. Div. 450, 453, 167 NYS 740 [aff 
229.N. Y. 10, 127 NYS 491, 138 ALR 
633], the court distinguished the 
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of the presence.of the injured person at the place 
and time of the injury may well furnish a test which 
will reconcile the cases discussed in this section 
with the cases which have denied liability for in- 
juries to policemen and firemen.® 

[§ 227] g. Entry by Servant. A servant who en- 
ters premises on the business of his master, in which 
business the master and the owner or occupant have 
a mutual interest, occupies the status of an invitee.® 
This rule is frequently applied in the case of one 


cases of Hckes v. Stetler, 98 App. 
Div. 76, 90 NYS 473, and Baker v. 
Otis El. Co., 78 App. Div. 513, 79 NYS 
663, as follows: “In the Baker Case 
a fireman stepped into an unguarded 
elevator well in a burning. building. 
In that case it did not appear that 
the plaintiff entered the building by 
any way which was reasonable for 
the defendant to anticipate that any 
one would enter, for the purpose of 
putting out a fire, and there was no 
evidence that the elevator was in the 
position in which it was left by the 
defendant and its servants the night 
before. In the Eckes Case a fireman 
was likewise injured in a burning 
building by the fall of an elevator. 
The action there was brought under 
a Statute, but it was held that there 
was no liability, either under the 
statute or at common law, for the 
failure to properly guard the elevator 
shaft and not close the hatchways.” 
8. See supra §§ 199, 200. 
9. U. S.—Middleton v.. Ross, 213 
ioe} 6, 129 CCA 622 [rev 202 Fed. 
Ala.—Tennessee Coal, etc., Co. v. 
Burgess, 158 Ala. 519, 524, 47 S 1029 
Leite Cyalt 
Colo.—Great Western Sugar Co. v. 
Parker, 22 Colo. A. 18, 123 P 670. 
Ga.—Fulton Ice, etc., Co. v. Pece, 
29 Ga. A. 507, 116 Sm 57. 
Ill.—Pauckner y. Wakem, 231 Ill. 
276, 83 NE 202, 14 LRANS 1118; 
Devaney v. Standard Co., 159 Tll. A. 
25 [aff 251 Ill. 28, 95 NE 990]; De- 
vine v. National Safe Deposit Co., 145 
ae 322 [aff 240 Ill. 369, 88 NE 
Ind.—Chitago, ete., R. Co. v. Hen- 
drix, 43 Ind, A, 411. 87 NB 663. 
Me.—Trask v. Hallowell Granite 
Bikes Pee ed 76 A 919. 
ass.—Murphy v. Avery Chemi 
Co., 240 Mass. 150, 133 Ni 92. i 
Miss.— Wilbourn _ vy. Charleston 
Cooperage Co., 127 Miss. 290, 90 S 9. 
Mo.— Ridenour v. _ International 
Harvester Co., (A.) 205 SW 881. 
N. J.—Painter v. Hudson Trust Co, 
(Sun, 126 A 636. ; 
. Y¥.—Lyman v. Putnam Coal, ete., 
Co., 182 App. Div. 705, 169 NYS 984 
at EY Re 130 NE 888]. 
—Sm v. Newark Ice, 2 3 
8 Qns&CP 283. RCH os 
a.—Newingham v. J. C. Bl y 
232 Pa. 511, 81 A 556. Need 


Tenn.—Louisville, ete, R. Co. v. 
Eee 7 Tenn. Civ. A. 610, 616 [cit 

7c]. 

Tex. — Waters-Pierce Oil Co. vy. 


Snell, 47 ‘Tex. Civ. A. 413, 106. Siw 
170; ae eanted eoEae City Smelt- 
ing, etc., Co. v. Binkley, 45 Tex. CGiy. 
A. 100, 99 SW 181. i OF SN 
Wash.—Alaska Pac. SS. Co. vy. 
Sperry Flour Co., 107 Wash. 545, 182 
iS LEE 788 4 Par 
Eng.—Sutcliffe v. Clients 
itd, 19247) 2 so Bo yay Si ete 
Ont.—Fallis v.  Gartshore, etc., 
Fie, etc., Co., 4 Ont. L. 176, 1 OntwWR 


[a] An employee of a transfer 
company who enters premises in pur- 
suance of an agreement of his em- 
ployer with the owner to haul goods 
from the owner’s warehouse is an 
invitee. Ridenour v. International 
Harvester Co., (Mo. A.) 205 SW 881. 

[b] One employed to look after 
Pullman cars occupies the status of 
an invitee while in the yard of a 


For later cases, developments and changes in the law see cumulative Annotations, same tifle, page and note number, 
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who, although not directly employed by the owner 
of premises, enters thereon by virtue of his em- 
ployment to perform work which is for the benefit 
of the owner or in which he has an interest.?° 
a property owner who engages an independent con- 
tractor to perform work on the premises owes to 


railroad company in performance of 
his duty. Nelson v. Wabash R. Co., 
132 Mo. A. 687, 112 SW 1017. 

[ec] Railroad employees.—(1) The 
conductor of a switching engine of a 
railroad who is on the premises of a 
cotton mill removing a car from a 
shed is an invitee. Smith v. New 
England Cotton Yarn Co., 225 Mass, 
887, 114 NE 353. (2) A trainman on 
a freight engine serving defendant’s 
industry is an invitee on defendant’s 
premises. Montevallo Min. Co. Vv. 
Little, 208 Ala. 131, 93 S 8738. (3) 
The owners of property adjoining a 
railroad, who construct a sidetrack 
so as to have cars sent in to and re- 
moved from their premises, cannot 
construct anything thereon, for their 
own convenience, which may injure 
the employees of the company, using 
ordinary care, while setting in or re- 
moving cars. Smith v. Newark Ice, 
etc., Co., 8 OhS&CP 283. (4) A coal 
company into whose yard a railway 
track is built so as to permit of the 
unloading of coal cars in the yard is 
bound, in piling the coal beside the 
track, to use such care as an ordi- 
narily prudent person would exercise 
to avoid injury to employees of the 
railway company running cars into 
the yard. Fry v. Hillan, (Tex. Civ. 
A.) 37 SW_ 359. 


10. U. S.—New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88 


‘Ala.—U. §. Cast Iron Pipe, etc., Co. 
v. Fuller, 212 Ala. 177, 102 S26; 


47. 
Oe cr nicad v. Walker, 22 Cal. A. 
296, 134 P 374, 379. 
Colo.—Great Western Sugar Co. v. 
Parker, 22 Colo. A, 18, 123 P 670. 
Ga.—Atlanta Cotton-Seed Oil Mills 


v. Coffey, 80 Ga. A. 145, 4 SEH 759, 12, 


R 244, } 
he Gee non v. St. Maries Light, 
etce., Co., 26 Ida. 87, 141 P 88. 

Til.—Houlihan vy. Sulzberger, etc., 
Co., 282 Ill. 76, 118 NE 429; John 
Spry Lumber Co. y. Duggan, 182 Ill. 
218, 54 NE 1002 [aff 80 Ill. A. 394]; 
Weber v. City Water Co., 206 Ill. A. 
417; Nordhaus v. Peter Schoenhofen 
Bre-ing Co., 162 Ill. A. 418. 

Ind.—Pike County Coal Co. v. Far- 
rabee, 79 Ind. A. 210, 137 NE 680. 

Kan.—Iola Portland Cement Co. v. 
Moore, 65 Kan. 762, 70 P 864. 

Ky.—Wells v. W. G. Duncan Coal 
Co., 157 Ky. 196, 162 SW 821. 
Yia.—Lincoln v. Appalachian Corp., 
146 La. 23, 83 S 364, 7 ALR 1697. 


Me.—Adams vy. Barrell, 125 Me. 
Wibe2ick 30. 
ie itaea Hall v. Thayer, 225 Mass. 


1, 118 NE 644; Gardner v. Copley- 
eaes, Operating Co., 220 Mass. 372, 
107 NE 1000. ; 
Mich.—Keiswetter v. Rubenstein, 
235 Mich. 36, 209 NW 154, 48 ALR 


WY teas Touns v. Waters-Pierce Oil 
Co., 185 Mo. 634, 84 SW 929. 


Nev.—Flodin v. Verdi Lumber Co., 
37 Nev. 294, 142 P 531. 

N, J.—Riley v. Jersey Leather Co., 
100 N. J. L. 300, 126 A 457; Sommer 
v. Public Serv. Corp., 79 N. J. L. 349, 
75 A 892; Dettmering v. English, 64 
N. J. L. 16, 44 A 855, 48 LRA 106; 
Polony v. James Brady’s Sons’ Co., 
(Sup.) 126 A 675, 

N. Y.—Huebner v. Hammond, 177 
N. Y. 537 mem, 69 NE 1124 mem; 
Schwartz v. Onward Constr. Co., 130 
App. Div. 588, 115 NYS 380; McGov- 
ern v. Standard Oil Co., 11 App. Div. 
558, 42 NYS 595; Ferris. v. Aldrich, 


12 NYS 482: ! 
Or.—Hicks v. Peninsula Lumber 
Co., 109 Or. 305, 220 P 133 [foll 


Senter v. Peninsula Lumber Co., 109 


NEGLIGENCE 


So 
place to work. 


Ory 325,220 "PP 139]; 

_ Pa.—Rugart v. Keebler-Weyl Bak- 
ing. Co.,.277 Pa. 408, 121 A* 198; Craig 
v. Riter Conley Mfg. Co., 272 Pa. 219, 
116 A 167. 

S._ D.—Polluck v. Minneapolis, etce.; 
R. Co., 44 S. D. 249, 188 NW _ = 859. 

Tenn.—Chamberlain vy. Lee, 148 
Tenn. 637, 257 SW 415. 

Tex.—Ray v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 289 SW ‘1030, 
1032 [cit Cyc]; J. Rosenbaum Grain 
Co. v. Mitchell, (Civ. A.) 142 SW 121. 

Vt.—Hoadley v. International Pa- 
Der Cone Ga Vita On) 47 AGO), 

Va.—Davis Bakery v. Dozier, 139 
Va. 628, 124 SE 411; Pettyjohn v. 
Basham, 126 Va. 72, 100 SE 813. 

W. Va.—Seslar v. Rolfe Coal, etc., 
Co., 51 W. Va. 318, 41 SH 216. 

Eng.—Sutcliffe v. Clients Inv. Co., 
Ltd., [1924] 2 K. B. 746; Indermaur 
v. Dames, L. R. 2 C. P. 311. 

[a] Employee of contractor. — 
Where plaintiff was employed by a 
contractor in erecting a building for 
defendant near defendant’s private 
railroad track, defendant owed plain- 
tiff the duty to exercise ordinary care 
to avoid injuring him with cars pass- 
ing on the track. Sack v. St. Louis 
Car Co., 112 Mo. A. 476, 87 SW 79. 

b] An employee of a _ subcon- 
tractor, who is working in the usual 
and ordinary manner to be expected 
from his employment, is on the 
premises as an invitee and is entitled 
to protection as such. Davis Bakery 
v. Dozier, 139 Va. 628, 124 SE 411; 
Pettyjohn v. Basham, 126 Va. 72, 100 
SE 813. : 

[c] An employee of a seller of oil, 
which was being pumped from the 
seller’s barge directly to the buyer’s 
tank, who, aS was customary, went 
upon thé tank in company with the 
buyer’s representative to measure the 
oil after delivery, was, as to the 
buyer, an invitee under invitation im- 
plied by law. New York Lubricating 
Oil Co. vy. Pusey, 211 Fed. 622, 129 
CCA 88. 

{d] Employee of owner making 
repairs for tenant.—Where an officer 
of defendant corporation occupying a 
building requested the owner to send 
some one to fix a leak causing dam- 
age to goods in the basement, and 
plaintiff, an employee of the owner, 
came and was injured by the fall of 
a marble slab which the officer moved 
from its position against a wall, it 
was held that plaintiff was an invitee 
to whom defendant was under duty 
to use ordinary care. El Paso Print- 
ing Co. v. Glick, (Tex. Civ. A.) 246 
SW 1076. ‘ 

fe] A night watchman furnished 
for defendant company’s building by 
a detective agency, although not an 
employee of defendant company in 
the strict sense, was nevertheless en- 
titled to hold defendant company to 
its duty to him to provide proper 
tools and appliances and to furnish 
a safe place to perform his duties, 
the same for all practical purposes 
as if he had been an employee, not 
because of contractual relations, but 
because of the company’s duty to use 
ordinary care to one working on 
premises for its benefit with its con- 
sent. Lincoln v. Appalachian Corp., 
146 La, 28. 88 S 364, 7 ALR 1697. 

{f] Railroad employees, — Where 
a milling company arranges with a 
railroad to do its switching, railroad 
employees who are on the mill prem- 
ises in connection with such opera- 
tions are invitees. Ford v. Dickin- 
son, 280 Mo. 206, 217 SW. 294. 

[g] An employee of an express 
company (1) who is loading or un- 
loading goods at a railroad depot is 
an invitee of the railroad company. 
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an employee of such independent contractor the 
same duty that he would owe to an employee of 
his own in the same situation,“ and is therefore 
under a duty to furnish to such employee a safe 


In case of a joint occupancy of premises, servants 


Louisville, etc., R. Co. v. Hensley, 7 
Tenn. Civ. A. 610, 616 [cit Cyc]. (2) 
Defendant corporation, the operator 
of the theater, entered into an agree- 
ment with actors whereby it partici- 
pated in a small company giving 
plays in open air theaters during the 
summer. Defendant agreed to fur- 
nish a stage for rehearsing, as well 
as properties and costumes, and was 
to receive a portion of the profits 
from the venture. Defendant’s prop- 
erty man, who was acting as its 
servant, opened a trapdoor in the 
stage to bring up properties for use 
by the company, and, intending to 
put back those not needed, left the 
door open: An expressman, who 
came to haul the properties to the 
place where the play was to be given, 
came onto the stage either to look at 
the properties to ascertain whether 
they would go in his conveyance or 
to telephone hig employer for a 
larger wagon, and in the darkness he 
fell through the open trapdoor and 
was killed. It was held that the de- 
cedent was an invitee as he was on 
the stage for the mutual advantage 
of his employer and defendant. Me- 
Cullen v. Fishell Bros.. Amusement 
Co., 198 Mo. A. 130, 199 SW 439. 

11. Ill.—Weber v. City Water Co., 
206 Ill. A. 417. 

Mass.—Pettingill v. Porter, 219 
Mass. 347, 107 NE 269; Crimmins v. 
Booth, 202 Mass. 17, 88 NE 449, 132 
AmSR 468; Sullivan v. New Bedford 
Stee etc., Co., 190 Mass. 288, 76 NE 


Mo.—Graham v. J. G. Brandt Shoe 
Co., 165 Mo. A. 361, 147 SW 165. 

N. Y.—Dougherty v.. Pratt Inst., 
244 N. Y. 111, 155 NE 67; McLean v. 
Studebaker Bros. Co., 221 N. Y. 475, 
117 NE 951, 1° ALR 1551; Hess v. 
Bernheimer, etc., Brewing. Co., 219 
N. Y. 415, 114 NE 808. 

Vt. — Richards v. Consolidated 
Lighting Co., 90 Vt. 552, 99 A 241. 

Alta.— Smith v. Alberta Clay 
Products Co., 7 Alta. L. 358, 17 Dom 
ue 214, 28 WestLR 740, 6 WestWkly 

[a] No greater duty is owed by 
the owner to an employee of an in- 
dependent contractor than he owes to 
his own employee. Dougherty v. 
Pratt Inst., 244 N. Y. 111, 155 NE 67. 

{[b] Plumber—A servant in the 
employ of a plumbing contractor en- 
gaged in installing pipes in defend- 
ant’s building was an invitee. Graham 
v. J. G. Brandt Shoe Co., 165 Mo. A. 
361, 147 SW 165. 

[c] Window cleaners, employed 
by an independent contractor who is 
engaged to clean windows, are with- 
in the rule, Dougherty v. Pratt Inst., 
244 N. Y. 111, 155 NE 67; McLean v. 
Studebaker Bros. Co., 221 N. Y. 475, 
117 NE..951,:1) ALR,1551. 

[d] Owner retaining control of 
premises.— “While the general rule is 
that an owner does not owe to a per- 
son employed on his premises in the 
service of. an indepenuent contractor 
the duty to furnish a safe working 
place, yet such an employee is on the 
premises by his invitation, express 
or implied, and in cases where the 
owner retains control of the prem- 
ises, he must use reasonable care to 
see that they are safe.” Richards v. 
Consolidated Lighting Co., 90 Vt. 552, 
556, 99 A 241. 

12. Gray v. Boston, ete., R. Co., 
(Mass.) 159 NE 441; Hess vy. Bern- 
heimer, etc., Brewing Co., 219 N. Y. 
415, 114 NE 808; Brown v. American 
Steel Foundaries, 272 Pa. 231, 116 A 
146, 

{a] An owner of property who 
furnishes staging thereon for use of 
an independent contractor owes the 


820 [45 C.J.] 
of one occupant may occupy the status of invitees 
with respect to the other occupant so as to impose 
upon him the duty of exercising reasonable care for 
their safety.1% 
[§ 228] h. Application for Employment. While 
one who enters premises without invitation to seek 
employment is at most a mere licensee,'* one occu- 
pies the status of an invitee where he enters for 
such purpose pursuant to an invitation from the 
owner or a person in authority,’ or pursuant to 
a general invitation to those desiring employment ;'° 
and it has been held that in the case of a public 
service corporation, such as a railroad company, 
an entry for the purpose of seeking employment is 
so connected with the business of the company or 
so affected with a mutual interest or advantage that 
the person so entering occupies the status of an in- 
vitee.17 It has also been held that one who, for 
the purpose of seeking employment, goes to a place 
where it is customary for the owner of the premises 
to employ help is an invitee,’* and that one who 
applies for work and is told to await an answer 
is an invitee while so waiting.1® It has also been 
considered that, whatever may be the original status 
of one who enters to look for employment, he 


same duty to the contractor’s em- 


NEGLIGENCE 


who enters pursuant to such notice 


[$§ 227-229 


becomes an invitee when he is directed by the su- 
perintendent of the owner to see the foreman, and 
in substance told where to go.?? A fortiori, one 
who has been engaged by a foreman, given an em- 
ployment slip, and told to take it to the superintend- 
ent for his approval of the employment, has the 
status of an invitee.?+ 

[§ 229] i. Inspection of Property. A prospective 
purchaser”? or tenant?* of property, who visits the 
same for the purpose of inspection with the consent 
of the owner or his authorized agent, occupies the 
status of an invitee during such inspection; and the 
same status is occupied by those who might reason- 
ably be expected to accompany him on his visit 
of inspection.24 Where, by the terms of a policy 
of insurance on defendant’s property, the insurance 
company reserved, as a condition precedent to the 
issuance of the policy, and its liability thereunder, 
the right, through its agent, to inspect the sprinkler 
system at all reasonable times, and a duly author- 
ized agent of the insurance company was sent to 
defendant’s place of business to make such inspee- 
tion, and defendant interposed no objection to the 
inspection and an employee of defendant was desig- 
nated to guide the agent through the building, there 


ployees as he would owe to his own 
employees using the same staging. 
Gray v. Boston, etc., R. Co., (Mass.) 
129 NE 441. . 

Duty of master to furnish saf 
place to work generally see Master 
and Servant § 441. 

13. Gile v. J. W. Bishop Co., 184 
Mass. 413, 68 NE 837 (where a con- 
struction company is engaged in al- 
tering a building of a manufacturing 
company, which at the same time 
continues its business, so that the 
construction company is not in the 
exclusive occupation of the grounds, 
but the employees of the manufac- 
turing company are expected to use 
them so far as necessary, such an 
employee is not a mere licensee, as 
against the construction company, 
and the latter is bound to use reason- 
able care to prevent his injury). 

14. See supra § 194. 

15. Warner v. Mier Carriage Co., 
26 Ind. A. 350, 58 NE 554, 59 NE 873; 
Bigus v. Lehigh, etce., Coal Co., 217 
N. Y. 555, 112 NE 473; McDonough v. 
James Reilly Repair, ete., Co., 45 
Misc. 334, 90 NYS 358; St. Louis Px- 
panded Metal Fireproofing Co. v. 
Dawson, 30 Tex. Civ. A. 261, 70 SW 
450. 

[a] Invitation from foreman.— 
One who enters the premises of a 
machine shop to seek employment at 
the invitation of the foreman, and 
in accordance with a recognized cus- 
tom acquiesced in by the proprietor, 
is more than a mere licensee, and 
the proprietor owes him a duty of 
ordinary care for his safety. Mc- 
Donough v. James Reilly Repair, etc., 
Co., 45 Mise. 334, 335, 90 NYS 3858 
(“The invitation extended to him was 
sufficiently connected with the pur- 
poses of the defendant’s business to 
render the acceptance of that invi- 
tation beneficial to the defendant, 
and the case is to be distinguished 
from that of a mere seeker of em- 
ployment, who comes upon premises 
in furtherance of no recognized cus- 
tom of the business, and whom the 
courts have sometimes held to be a 
licensee simply’’). 

16. McGuire v. Bridger, 49 Can. 
S. C. 632, 20 DomLR 45 [aff (Que.) 13 
DomLR 49]. 

[a] “Help wanted” notice.—Where 
the person in charge of premises on 
which construction work is being 
carried on places thereon a _ notice 
stating that laborers are wanted, one 


for the purpose of seeking employ- 
ment occupies, while waiting to see 
the person in charge of employing 
help, the status of an invitee. Mc- 
Guire v. Bridger, 49 Can. S. C. 632, 
20 DomLR 45 [aff (Que.) 18 DomLR 


49]. 
L727 St. /WOUIs, etc. a bss) One Vea IE 
bel, 104 Ark. 236, 2438, 149 SW 92, 


AnnCas1914C 277; Shelby v. Cincin- 
nati, etc., R. Co., 85 Ky. 224, 3 SW 157, 

“It will not be questioned, however, 
that a man has the right to labor 
and to seek employment wherever it 
can be found, without invading the 
rights of others, and in seeking em- 
ployment of a railroad company he 
will not be regarded as acting for his 
own convenience, but rather for a 
purpose connected with the business 
of the railroad as well; or the com- 
mon interest or mutual advantage 
of himself and such company, which 
must employ agents and servants in 
order to operate its road and transact 
its business. If Wirbel understood 
that appellant company was in need 
of and employing firemen at McGehee, 
he had the right to go to the place 
where men were usually employed 
there and ask employment of any 
agent of appellant company author- 
ized to engage such employees; and, 
if the master mechanic was appel- 
lant’s agent for the employment of 
such servants, and Wirbel went to 
his office seeking employment, as he 
said he did, he was within his right 
in so doing.” St. Louis, ete., R. Co. 
v. Wirbel, supra. 

[a] Seeking employment to care 
for stock.—‘‘The intestate [who was 
killed while on a railroad track] was 
there upon busines legitimately con- 
nected, at least indirectly, with the 
operation of the road, the perform- 
ance of which,the company must be 
presumed to assent to. For in trans- 
porting animals on a railroad it is 
necessary and customary for the 
owners to employ others than the 
servants of the company to feed and 
water them at stations and stopping 
places. He had some time before 
his death been so employed, and at 
the time of his death was seeking 
the same employment. In our opin- 
ion, therefore, he had a lawful right 
to go upon the track at that place, 
and the company owed to him a duty 
of active vigilance.” Shelby v. Cin- 
cinnati, etc., R. Co., 85 Ky. 224, 229, 
3 SW 157. 


18. Arkansas, etc., R. Co. v. Sain, 
+ (a 278, 119 SW 659, 22 LRANS 
19. Noble v. Southland Lumber 


Co., Inc., 4 La. A. (Orleans) 281. 
20. Zeigler v. Oil Country Spe- 
eae Mfg. Co., 108 Kan. 589, 196 P 
03. : 
Pale 
Key, 143 Va. 168, 


Virginia Iron, etc., Co. v. Per- 


130 SE 4038 (em- 
ployment in mine). 

22. Bonello v. Powell, (Mo. A.) 
223 SW 1075;. Smith v. Jackson, 70 
IN: J. de. ESS, 567A das. 

[a] Invitation of owner’s agent.— 
A prospective purchaser of property 
who enters with the owner’s agent 
and on such agent’s invitation, to in- 
spect the ptoperty, is an invitee. 
Ronsio v. Powell, (Mo. A.) 223 SW 


23. Leonard v. Enterprise Realty 
Co.,!, 187 | Ky. 578), 219° SW. 1066, 10 
LRA 238; Kalus v. Bass, 122 Md. 467, 
89 A 731, AnnCas1916A 985; Serota v. 
Salmansohn, 256 Mass. 224, 152 NE 
242, 46 ALR 517; Marston v. Rey- 
nolds, 211 Mass, 590, 98 NE 601; 
Wright v. Lefever, 51 Wkly. Rep. 149. 

[a] Thus one who secures the 
consent of the owner of vacant prem- 
ises to inspect them with a view to 
renting them if found suitable and 
satisfactory is, while making such 
inspection, an invitee with respect 
to the owner. Leonard v. Enterprise 
Realty Co., 187 Ky. 578, 219 SW 
1066, 10 LRA 288. 

24. Kalus v. Bass, 122 Md. 467, 
89 A 731, AnnCas1916A 985; Davis v. 
Ferris, 29 App. Div. 623, 59 NYS 571. 

{a] The wife of a prospective pur- 
chaser, who is interested in the pur- 
chase is an invitee, when she accom- 
panies him on a visit of inspection 
of the property. Davis v. Ferris, 29 
App. Div. 623, 59 NYS 571. 

[b] Residential property.— Where 
the owner of residential property 
which is for rent extends an invi- 
tation to visit the property and in- 
spect it to a prospective tenant whom 
he knows to be a man of family in- 
tending to occupy the property, if 
satisfactory, as a home, the invita- 
tion includes, by implication, the 
members of the prospective tenant’s 
family, and one of them who accom- 
panies him on his visit of inspec- 
tion and is injured by reason of the 
defective condition of the premises 
may recover against the owner for 
such injury. Kalus v. Bass, 122 Md. 
467, 89 A 731, AnnCas1916A 985. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 229-231] 


was an invitation to the agent to make the inspec- 
tion, and he occupied the status of an invitee.?5 

[§ 230] j. Payment for Use of Property. One 
who has paid for the privilege of entering upon or 
using the property of another is an invitee when on 
such property for purposes within the privilege,?® 
as are also his employees when’on the property for 
Where a general contractor for 
the remodeling and enlarging of a building was 
required by the terms of his contract to afford facili- 
ties to any person employed by the owner in the 
building and to include the reasonable use of any 
scaffolding already erected for his own purposes, an 
employee of a subcontractor engaged by the owner 
for a particular part of the work was, as to the con- 


such purposes.?? 


25. Dashields v. Moses, 35 App. 
(D. C.) 583, 587, 31 LRANS 380 (‘It 
is difficult to understand on what 
ground appellee can claim that the 
inspection of this plant was not for 
its benefit. It was not only a con- 
dition of the insurance policy, 
which gave the insurance company 
the right to send appellant to make 
the inspection, but it was for the 
benefit of appellee that such inspec- 
tion should be made, so that dam- 
age by leakage might by such _ in- 
spection be averted. That appellant 
had a right to be in appellee’s build- 
‘ing when the accident occurred is 
conceded, and that he was there, not 
as a mere licensee, but by invita- 
tion, the law will imply from the re- 
lations of the parties and the mu- 
tual benefit to be derived from the 
inspection’’). 

26. Cal.—Chafor v. Long Beach, 
T74 Cale £780 1oa0 a, 6.00, LRA1917E 
$85, AnnCasi918D 106. 

Til.—Koehler v. la -:Salle 
Verein, 187 Ill. A. 340. 

Mo.—Jackson v. Quarry Realty Co., 
2 231 SW 1063. 

Y.—Dutton v. Greenwood Ceme- 


Turn 


tie Co., 80 App. Div. 352, 80 NYS 
780. 

Man.—Gunn y. Canadian Pac. R. 
Co., 22 Man. 32, 1 DomUR 232, 20 


WestLR 2195 1 WestWkly 804. 

Ont.—Marshall vy. Toronto Indus- 
trial @xhibition ee 1 Ont. L. 319 
{aff 2 Ont. L. 62]. 

[a] HalL—Where the owner of a 
hall rents it out for a public pur- 
pose, those who attend for such pur- 
pose are invitees to whom the owner 
owes a duty that the premises shall 
be in reasonably safe condition. Cha- 
for v. Long Beach, 174 Cal. 478, 163 
P 670, LRA1917E 685, AnnCas1918D 
106; Koehler v. La Salle Turn Ve- 
rein, 187 Tll. A. 340; Camp v. Wood, 
76) N Ye> 92, 32 AmR 282; Kelly v. 
Woolworth, [1922] i Tr. 6: 
Rubbish dump.— Where a 
dump is maintained at which per- 
sons are allowed to dump rubbish and 
refuse at a certain price per load, 
one who enters to dump rubbish is an 
invitee. Jackson v. Quarry Realty 
Co., (Mo. A.) 231 SW 1063. 

27. Clark v. Huntington, 74 Ind. 
A. 437, 127 NE 301, 128 NE 453. 

Entry by servant. generally see su- 


Blliott v. C. P. Roberts & Co., 
Ltd., [1916] 2 x. B, 518. 
29. Cal.— Herzog v. Hemphill, 7 
Cally A. 116, “93° B’:899. 
Conn.—Pastorello v. Stone, 89 
Conn. 286, 938 A 529. 
D. C.—Branan vy. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 


tiorari den 265 U. 8. 591 mem, 44 
Sct 639 mem, 68 L. ed. 1195 mem J. 

Ind. —Cleveland, ete, Re Co; 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Md.—Burke v. Maryland, etc., R. 
Co., 184 Md, 156, 162, 106 A 353 
{quot Cyc]. 


Mass.—Doherty vy. New York, etc., 
R. Co., 229 Mass. 135, 118 NE 281; 


Hillman v. Boston El. R. Coa., 207 
Mass. 478, 93 NE 653, 32 LRANS 
198; West v. Poor, 196 Mass. 183, 


!.ville, etc., R. 


NEGLIGENCE 


or oceupant.*? 


81 NE 960, 124 AmSR 541, 11 LRANS 
936; Reardon Vv. Thompson, 149 Mass. 
267, 21 NE 369. 

Mich.—-Sandstrom v. Minneapolis, 


etc., R. Co. 198 Mich. 99, 164 NW 
472; Ryan v. Towar, 128 Mich. 463, 
87 NW 644, 92 AmSR 481, 55 LRA 


310; Formall v. Standard’ Oil Co., 
* Mich. 496, 86 NW 946. 

‘Mo.—Kelly v. Benas, 217 Mo. 1, 
116 SW 557, 20 LRANS 903. 

Nebr.—Spence v. Polenski, 110 
Nebr. 56, 193 NW 101. 

N. H.—Lavoie v. Nashua Gummed, 
ete., Paper Co., 79 N. H. 97; 105 A 4. 

N. J.—Saunders vy. Smith Realty 
Co., 84 N. J. L. 276, 86 A 404; Furey 
v. New York Cent., ete., R. Co., 67 
Nie S dt 2.70) 151-5 A) 505! 

N. Y.—Vaughan vy. Transit Dev. 
Co., 222 N. Y. 79, 1¥8 NE 219; Walsh 
v. Fitchburg R. Co., 145 N. ey 301, 
39 NE 1068, 45 AmSR 615, 25 LRA 
724 [rev 78 Hun 1, 28 NYS 1097]; 
Rosenthal v. United Dressed Beef 
Co., 52 Misc. 166, 101 NYS 532; Mc- 
Cann vy. Thilemann, 36 Misc. 145, 72 
NYS 1076 [aff 74 App. Div. 630 mem, 
77 NYS 1131 mem]. 

Oh.—Buchtel College v. Martin, 1 
bee Girk Cte N.ViS.2 5085.25 Oh, (Cir! Ct. 

Okl.—Grandfield v. Hammonds, 100 
Okl. 75, 227 P 140; Texas, etc., R. 
oe v. McCarroll, 80 Okl, 282, 195 P 

Pa.—Breckenridge v. 
Kulp 95. 

Tex.—Williamson v. Gulf, etc., R. 


Bennett, 7 


€o,,” 20. hex: Civ. 18, 88 SW 279. 
Vt.—Coburn v. Swanton, 94 Vt. 
168, 109 A 854. 


Alta. —Thyken v. Excelsior L. As- 
sur, Co., 11 Alta. L..344, 349, 34 Dom 
LR 533, [1917] 2 WestWkly 772 [quot 
Cyc]: 

“Mere knowledge or acquiescence 
on the part of the owner that per- 
sons are using his premises does not 
amount to an invitation so as to im- 
pose upon the owner the obligation 
which he owes to an invited guest.” 
Spence v. Polenski, 110 Nebr. 56, 60, 
193 NW 101. 

[a] “The law will not infer that 
the injured party was induced to 
enter, except the facts are sufficient 
to show an express or implied invi- 
tation. Mere acquiescence or fail- 
ure to object is not sufficient to sus- 
tain such an inference.’ Morrow v. 
Sweeney, 10 Ind. A. 626, 38 NE 187, 
190 [quot Cleveland, etce., R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
789, 108 NE 375]. 

[b] A habit of the owner to al- 
low people to enter and use a certain 
portion of his premises indicates a 


license rather than an_ invitation. 
Herzog v. Hemphill, 7 Cal. A. 116, 
93 -P 899. 


[ec] Merely permitting children to 
pick up papers on premises is not 
an invitation to them. Lavoie v. 
Nashua Gummed, etc., Paper Co., 79 
N. H, 97, 105 A 4. 

[d] Where one merel suffers 
others to cross his land, without ex- 
press or implied permission, he is 
not bound to keep the premises free 
from pitfalls or obstructions. Evans- 


Co. v. Griffin, 100 Ind. 
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tractor, an invitee, when using any.such scaffolding.” 

[§ 231] k. Mere Acquiescence or Permission. 
Mere acquiescence in, or toleration of, an entry 
into, or use of, premises for purposes in which the 
owner or occupant has no beneficial interest does 
not give to the person so entering the status of an 
invitee,?® and a fortiori, an invitation cannot result. 
from the failure to take active steps to prevent an 
entry onto premises®° or the use thereof for certain 
purposes,*t or to drive off trespassers.*? 
will the status of an invitee be accorded by a 
mission to enter on or use the property in the ab- 
sence of any real or supposed benefit to the owner 
It has been considered, however, 
that, where a particular use of premises has been 


Neither 
a per- 


221, 50 AmR 783. 

[e] Crossing railroai. — Defend- 
ant’s railroad on each side of a creek 
in a city was built on a dump. A 
bridge had been constructed over the 
creek, with stone abutmenis thirty- 
nine feet high, similar to those con- 
structed by railroads generally, so 
laid as to form steps leading from 
the base of the dump to the railroad 
track on each side. Across defend- 
ant’s railroad at that point was a 
beaten track, used by the public, con- 
necting with the stone stairway; but 
there was no obstruction on the preci- 
pice side of the abutment to prevent 
a person from falling over the same, 
and defendant’s right-of-way fence 
did not extend across the abutment. 
It was held that such facts were 
insufficient to show an invitation or 
permission to the public to use the 
abutment as a passageway, Wil- 
liamson v. Gulf, ete., R. Co., 40 Tex. 
Civ A. 18, 88 SW 279. 

[f] Long continued acquiescence 
in a use of premises does not change 
a license into an invitation. Vaughan 
v. Transit Dev. Co., 222 N. Y. 79, 82, 
118 NE 219 (“the law does not so 


penalize good nature or indifference 
nor does permission. ripen into 
night) 


30. Mitchell v. Ozan-Graysonia 
Lumber Co., 151 Ark, 6, 235 SW 44; 
Walsh vy. Fitchburg R. Co., 145 N. 
Y. 301, 39 NE 1068, 45 AmSR 615, 
27 LRA pe MeMullin v. Archibald, 
22 N. S. 14 

[a] pailive to post watchman.— 
Failure of the proprietor af a saw- 
mill to place a watchman at an en- 
trance to keep people out cannot be 
said to amount to an implied invi- 
tation to enter by such entrance. 
Mitchell v. Ozan-Graysonia Lumber 
Co., 151 Ark. 6, 235 SW 44. To like 
effect McMullin v. Archibald, 22 N. S. 
146 (wharf). 


31. Hafey v. Turners Falls Power, 
etc., Co., 240 Mass. 155, 133 NE 107. 
32. Pastorello v. Stone, 89 Conn. 


286, 288, 93 A 529; Galligan v. Meta- 
comet Mfg. Co., 143 Mass, 527, 10 NE 
171; Kelly v. Benas, 217 Mo, 1, 116 
SW 557, 20 LRANS 908. 

“Mere acquiescence in the _ pres- 
ence of trespassers on one’s prem- 
ises, or neglect to drive them off 

. . does not constitute an invitation 
to them to. enter.” Pastorello v. 
Stone, supra. 

[a] Merely abstaining from driv- 
ing children off a lot is not an in- 
vitation which would impose any 
duty or responsibility for its con- 
dition. Galligan v. Metacomet Mfg. 
Co., 1438 Mass. 527, 10 NH, 171. 

[b] Use of lumberyard as play- 
ground.—An invitation to children to 
use a lumberyard as a playground 
is not implied from the fact that the 
watchman did not always drive away 
children who played therein, and that 
the watchman was off duty at the 
time when a child was injured. Kelly 
v. Benas, 217 Mo. 1, 116 SW 557, 20 
LRANS 903. 

33. D. C—Branan vy. Wimsatt, 54 
App. 374, 298 Fed. 833, 36 ALR 14 
{certiorari 265 U. S. 591 mem, 44 


SCt 639 mem, 68 L. ed. 1195 mem], 
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so long continued without objection from the owner 
as to lead the publie to think that the owner invited 
such use, persons using the premises for such pur- 
pose may have the status of invitees.** Thus, where 
there had been a custom for persons to enter on 
with the acquies- 
cence of the owner, an invitation will be implied.** 
But an invitation will not be implied from occa- 


premises for certain purposes, 


sional use.*® 


[§ 232] 1. Invitation from Employee. The status 
of one who enters upon property at the invitation 
of an employee of the owner depends upon the au- 


Ill.— Gibson vy. Sziepieniski, 37 Ill. 
A. 601. 

Md.—Burke v. ae eek ete, 7s 
Go., st Mad: 156," £62 106 A 353 
[quot Cyc]. 

Mass.—McCoy v. Walsh, 186 Mass. 
ooh G be NE 792. 

Y.—Vaughan v. Transit Dev. 
Con. 222 N. Y. 79, 118 NE 219; For- 


bec v. General Electric Co. 4 45 Misc. 
£2, 92 NYS 36. 


Oh.—Buchtel College v. Martin, 1 
per Cir GCGtoN.:S;.508)+25' Oh. Cir... Ct. 
94 


Okl.—Grandfield v. Hammonds, 100 
Oki 5, 227), P014050 Texas,” eter mR: 
GGrsev3 McCarroll, 80 Okl. 282, 195 P 
139. 

Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854. 

Wash.—Kinsman v. Barton, 141 
Wash. 0341, 31-5): 251 -P'.b63. 

Alta. —Thyken v. Excelsior L. As- 
sur. Co., 11 Alta. L. 344, 349, 34 Dom 
LR 533, (U9 H7 1.2 West Wkly 772 [auot 
Cyc]. 

“Simple permission does not make 
one an invitee. Permission and com- 
munity of interest are necessary.” 
Kinsman v. Barton, supra. 

Benefit to owner or occupant 
erally see supra § 221. 

34. U. S.—Pacific Hardware, 
Co. v. Monical, 205 Fed. 116, 123 
348. 

Ga.—Smith v. Jewell Cotton 
Go. 29) Gar A 462 116 Se 17, 

Ind.—Morrow v. Sweeney, 10 
A. 626, 38 NE 187. 

Kan.—De Tarr v. Ferd-Heim Brew- 
ing Co., 62 Kan. 188, 61 P 689. 

La.—Lawson v. Shreveport Water- 
works Co., 111; La. 73, 35°S 390. 
' Md—Burke v. Maryland, etc., R. 
Co., 134 Md, 156, 162, 106 A 353 [quot 
Cyc]. 

Mo.—Glaser y. Rothschild, 221 Mo, 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576. 

N. J.—Coyne v. Pennsylvania R. 
Co, 8T | Niid a. (257, 93.-A> 695, 596 
[cit Cyc]. 

Oh.—Harriman v. Pittsburgh, etc., 
R.'Co:, 45 Oh, St. 21, 12 NE 451, 4 
AmSR 507. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher v. 
Pénfield, 267 Pa. 579, 109 A 659; 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]. 

Tex.—San Angelo Water, etc., Co. 
v. Anderson, (Civ. A.) 244 SW 571, 
572 ‘Leit’ Cye]. 

Alta.—Thyken v. Excelsior L. As- 


gen- 


ete., 
CCA 


Mill 
Ind. 


sur; ‘Co., 11 Alta. L. 344, 349,’ 34 
DomLR 538, [1917] 2 West Wkly 772 
[quot Cyc]. 


Que.—Desjardins v. Ottawa River 
Co., 25 RevLegNS 328 

[a] Delivery of lunches to ém- 
ployees.—Where women and children 
habitually and constantly carry daily 
lunches to the men working at a 
plant and deliver the same upon the 
premises ahd such practice is au- 
thorized or acquiesced in by the com- 
pany; persons entering for such pur- 
pose are not trespassers, but an in- 
vitation to them will be implied. 
Bustillos v. Southwestern Portland 
Cement .Co., (Tex. Commn, A.) 211 
SW 929 [rev (Civ, A.) 169 SW 688, 
and foll Southwestern Portland Ce- 
ment Co. v. Bustillos, (Tex. Civ, A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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thority of the employee.*” 
tion the employee acted within the scope of his 
authority, the person invited by him occupies the 
status of an invitee with respect to the owner.?* But 
an invitation from an employee, which is beyond 
the scope of the employee’s authority, cannot give 
to the person invited the status of an invitee with 
respect to the owner,®® and this is true, although 


[§ 231-232 


If in giving the invita- 


the employee gives the invitation for the purpose 


216 SW 268]. 

[b] An owner who permits prem- 
ises to be used as a playground for 
such length of time as to presup- 
pose an invitation to occupy them as 
a playground must exercise ordinary 
care to keep them in a safe condi- 
tion. Fitzpatrick v. Penfield, 267 Pa. 
564, 109 A 658 [foll Gallagher v. 
Penfield; 267 Pa..:579,.109+-A. 6595 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]. 

[c] Use of pathway.—If a land- 
owner permits his land to be used as 
a pathway and knows that it is com- 
monly used as such, he is bound to 
exercise reasonable care to avoid con- 
ditions which make the pathway dan- 
gerous to persons using it, Schaaf 
v. St. Louis Basket, ete., Co., 151 Mo. 
A. 35, 181 SW 936. 

[d] Roadway to dock.—Where an 
elevated roadway leading to a dock 
was constructed by the landowner 
for general use, and the public had 
been permitted to use it since its con- 
struction without let or hindrance, 
plaintiff, in using the roadway at the 
time he was injured by being struck 
by the overhang of defendant’s auto- 
truck, was not a trespasser, but an 
invitee, as to whom the chauffeur 
was bound to exercise reasonable 
care. Pacific Hardware, etc., Co. v. 
Monical, 205 Fed. 116, 123 CCA 348. 

35. Thistlewaite v, Heck, 75 Ind. 
A, 359, 128 NE 611, 612; Burke v. 
Maryland, ete., R. Co., 134 Md. 156, 
162, 106 A 853 [quot Cyc]; Huebner 
v. Hammond, 80 App. Div. 122, 80 
NYS 295 [aff 177 N. Y. 537 mem, 69 
NE 1124 mem]; McDonough v. James 
Reilly Repair, etc., Co., 45 Mise. 334, 
90 NYS 358. 

“Invitation may arise from a known 
customary use.” Thistlewaite  v. 
Heck, supra. 

36. Dooley v. Degnon- McLean 
Contracting Co., 45 Misc. 593, 91 NYS 
30; Fitzpatrick v. Penfield, 267 Pa. 
564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A_ 659; 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658]. : 

[a] The use of an open lot as a 
playground by children every Sunday 
for four Sundays, and possibly at 
one or two other times, was not 
often or continued enough to stamp 
the lot as a playground, so as to 
require the owner to exercise ordi- 
nary care to keep it in safe condi- 
tion for such children. Fitzpatrick 
v. Penfield, 267 Pa. 564, 109 A 653 
[foll Gallagher v. Penfield, 267 Pa. 
579, 109 A 659; Dawson v, Penfield, 
267 Pa. 579, 109 A 658]. 

{b] Walking out on beam.—An in- 
vitation, by a contractor engaged in 
excavating for a subway tunnel, to 
an inspector of sewers to walk out 
on a beam for the purpose of mak- 


ing check marks is not to be implied | 


from the occasional use of the beams 
for purposes of passage by the con- 
tractor’s employees, in violation of 
the apparent intention of the’ con- 
tractor, who had arranged bridges at 
fairly close intervals for the CrOSS- | 
ing of the excavation. Dooley v. 
Degnon-McLean Contracting Co., 
Mise: 593,991) NY S180; 

37. See cases infra notes 38-44. 

38. Fleischmann Malting Co. v. 


45 | Boston El, 


of obtaining assistance in the duties of his employ- 
ment,*® and even though the employee offers to 
pay the person so invited for the’ services per- 


Mrkacek, 14 F. (2d) 602; Mitton v. 
Cargill El. Co., 129 Minn, 449, 152 
NW 753 [foll Mitton v.. Cargill El. 
Co., 124 Minn. 65, 144 NW 434]; Mil- 
ler v. Brewster, 32 App. Div. 559, 
53). NYS: i Roth wa (Git AssBeld) Gox 
59 Mise. 214, 110 NYS 427; Kierkow- 
sky v. Connell, 43 Pa. Co. 250 [aff 
253 Pa; 566; 98 Ax’ 766]. 

[a] Request to perform services. 

—Where the superintendent of a 
grain elevator, acting for the own- 
er and not for himself personally, 
requested a person to turn off the 
engine in the engine room, such per- 
son occupied the status of an invitee 
with respect to the owner. Mitton 
v. Cargill El. Co., 129 Minn. 449, 182 
NE 753 [foll Mitton v. Cargill El. 
Co., 124 Minn. 65, 144 NW 434]. 
. [bJ Janitress.—Where the jani- 
tress of a tenement house asked her 
husband to go on the roof and ‘pour 
hot water down a leader pipe about 
which ice had accumulated, the hus- 
band was an invitee as to the owner 
of the tenement house. Damm vy. 
Kohn, 98 Misc. 648, 163 NYS 258. 

{[c]. Invitation from foreman.— 
Where the foreman at defendant’s 
grain elevator was in immediate 
charge and control of moving, plac- 
ing, loading, and unloading cars, so 
that he could be considered to have 
apparent authority, his invitation 
was sufficient to constitute one an 


invitee. Fleischmann Malting Co. v. 
Mrkacek, 14 F. (2d) 602, 
39. Cal.—Giannini v. Campodo- 


nico, 176 Cal. 548, 169 P 80. 

Conn.—Kalmich vy. White, 95 Conn. 
568, 111 A 845. 

Towa.—Keeran v. Spurgeon Mer- 
eantile Co., 194 Iowa 1240, 191 NW 
99, 27 ALR 579. 

Mass.— Berry v. Boston El, R. Co., 
188 Mass. 536, 74 NE 933. 

.Mich.—Formal! v. Standard Oil Co. ee 
127 ted 496, 86 Nw 946. 

N. H.—-Castonguay v. Acme Knit- 
ting Mach., | etc.,,.'Co,, 286. .A> 702s 
Hobbs v. George WwW. Blanchard, ete., 
Co. T4N EE 116; 65iA 882, 124 Am 
SR 944 

N. Y.—Wolf v. Hotel Onenating As- 
sociates, Inc., 180 NYS 547. 

N. C@—Butner v. Brown Bros. 
Lumber Co., 180 N. C. 612, 105 SE 
319, 182 N. C.. 692, 110 SE 64. 

Wash.—Curtis v. Tenino Stone 
Quarries, 37 Wash. 355, 79 P 955. 

[a] Bractical joke.—A conductor 
in the employ of defendant elevated 
railroad company was standing in 
the doorway of an old horse car, the 
only use of which was. to afford 
shelter for conductors while off duty. 
He called to plaintiff, a policeman, 
to come into the ear, saying, “I have 
two crooks for you. * “The only two 
persons in the car were well-known 
to the conductor and it was appar- 
ent from the evidence that he was 
playing a practical joke on plaintiff. 
On entering the car plaintiff put his 
foot through a hole in the platform 
and was injured. It was held that 
defendant was not liable, as: the act 
of the conductor was not within the 
scope of his employment, Berry v. 
R. Co., 188 Mass. 536, 
337, 74 NE’ 933, 

40... Giannini v. Campodonico, 176 
Cal. 548, 169 P 80. 


page and note number, 


§§ 232-235] 


formed.*! Neither can the fact that the person 
invited has previously entered the same premises 
for similar purposes on the unauthorized invitation 
of the employee give him the status of an invitee,*? 
especially where knowledge of such entries is not 
However, one who 
was invited to enter premises by an employee may 
occupy the status of an invitee even though the em- 
ployee was without authority to extend the invita- 
tion, where persons in charge of the premises and 
in authority knew of, and acquiesced in, his pres- 


brought home to the owner.* 


ence.*4 


[§ 233] m. Invitation from Owner of Easement. 
Where property is subject to an easement of a 
private right of way thereover, one who is invited 
onto the right of way by the owner of the ease- 


41. Giannini v. Campodonico, su- 
ra. 
- [a] A stableman has duties. of 
such a menial character that his 
position cannot carry with it the im- 
plied right to delegate the work or to 
hire others to assist in the same. 
Giannini v. Campodonico, 176 Cal. 
548, 169 P 80. 

42. Giannini v. Campodonico, su- 
pra. ‘ 

43. Giannini v. Campodonico, su- 


ra. . : 
Nah Purtell v. Philadelphia, etc., 
Coal, ete,, —Co., 256 Ti. 110, 99° NE 
899, 48 LRANS 193, AnnCas1913E 
335. fate 167 “Ill: A, 125]; Gray~ -v. 
Foundation Co., 151 La. 7, $1 S 527. 

{a] Oil salesman present at ship 
launching.—Where an oil salesman, 
who was also an expert on the ap- 
plication of lubricants, had super- 
vised the application of grease to the 
ways at previous ship launchings, 
and at the time of another launching 
was called to the shipbuilding plant 
and invited by the chief marine archi- 
tect to make an inspection, and al- 
though seen by the manager of the 
works, was given no intimation that 
he was exceeding his lawful rights 
as a guest, he was entitled to the 
rights of an invitee, and not merely 
those of a licensee, even though the 
employee telephoning him to come 
to the plant was without authority 
to extend such invitation. Gray v. 
Foundation Co., 151 La. 7, 91 S 527 
(a shipbuilding company’s exemption 
from liability under a pass admitting 
one to a ship launching was waived 
if it ever existed, although the hold- 
er’s status was thereby fixed at the 
time of its issuance as that of a 
mere licensee, where he was invited 
by the chief marine architect to go 
under the ship for the purpose of 
giving his aid and advice as a lubri- 
cating expert for the company’s bene- 
fit). 

tio] Boy hired by employees as 
water carrier.—The employees of a 
coal company, engaged in unloading 
coal from vessels, hired and paid a 
boy as a water carrier. The cus- 
tom to do so had prevailed for many 
years and must have been known to 
those in charge of the company’s 
yard. The employment of a water 
boy was a reasonable and economical 
one in the performance of the work 
by the employees. It was held that 
the boy was on the premises of the 
company by its implied invitation to 
do work in which he and the com- 
pany were interested. Purtell v. 
Philadelphia, etc., Coal, etc., Co., 256 
Tll. 110, 99 NE 899, 43 LRANS 193, 
AnnCas1913E 335 [aff 167 Ill. A. 
125]. 
ag. Streuber v. Meacham, 163 App. 
Div. 574, 148 NYS 9838. y 

46. Downes v. Elmira Bridge Co., 
179 N. Y. 136, 71 NE 743; Gasch v. 
Rounds, 93 Wash. 317, 160 P 962; 
West v. Shaw, 61 Wash. 227, 112 P 


243. 

Coberth v. Great Atlantic, 
ete., Tea Co., 36 App. (D. C.) 569; 
Kafline v. Brooklyn Eastern Dist. 
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ment does not occupy the status of an invitee with 
respect to the owner of the servient property.*® 

- [§ 234] n. Withdrawal of Invitation. 
invitation to enter premises has been withdrawn 
does not occupy the status of an invitee if he sub- 
sequently enters.*® 
enter is withdrawn as to a certain well defined por- 
tion of the premises, one who subsequently enters 
such portion does not occupy the status of an in- 
vitee,** and a request not to enter such portion 
of the premises is as effective as a command in 


One whose 


So also, where an invitation to 


withdrawing the invitation.*® 


Terminal Co., 180 App. Div. 858, 168 
NYS 120 [aff 228 N. Y. 521 mem, 126 
NE 912 mem]. 

[a] Posting notice.—W here a 
wharf owner, which allowed others 
to use its wharf, posted a notice de- 
claring that drivers should not pro- 
ceed beyond a barrier which fenced 
off a dangerous portion of the wharf, 
any invitation which drivers or users 
of the wharf might have had was 
revoked as to such portion. Kafline 
v. Brooklyn Eastern Dist. Terminal 
Co., 180 App. Div. 858, 168 NYS 120 
[aff 228 N. Y. 521 mem, 126 NE 912 
mem]. 

48. Coberth vy. Great Atlantic, etc., 
Tea Co., 36 App. (D. C.) 569. 

49. U. S.—Kaufman Dept. Stores, 
Inc, v. Cranston, 258 Fed. 917, 169 
CCA 637. 

Ala.—McClusky v. Duncan, 216 Ala. 
388; LAs VS) 250i 

Colo.—Thompson Grocery Co. v. 
Phillips, 22 Colo. A. 428, 125 P 563. 

DD. C.—Bell ‘v. Central Nat. Bank, 
28 App. 580. 

Ga.—Moone v. Smith, 6 Ga. A. 649, 
65 SH 712. 

Ind.— Wabash, etc., R. Co. v. Locke, 
ey Ind. 404, 14 NE 391, 2 AmSR 

Ky.—Bridgeford v. Stewart Dry 
Goods Coy 19 Kye 657)! 281° (Swe 22: 
Leonard v, Enterprise Realty Co., 187 
Ky. 578, 219 SW 1066, 10 ALR 238; 
Branham v. Buckley, 158 Ky. 848, 
166 SW 618, 619, AnnCas1915D 861 
[cit Cyc]. 

Md.—New Theater Co. 
love, 123 Md. 78, 90 A 990, 
Cye]. 3 

Mass.—Howlett v. Dorchester Trust 
Co., 256 Mass. 544, 152 NE 895. 

Minn.—Resnikoff vy. Friedman, 124 
Minn, 343, 144 NW 1095. 

Mo.—Gallagher v. Kroger Grocery, 
etc., Co., (A.) 272 SW 1005. 

Mont.—Montague v. Hanson, 388 
Mont, 376, 387, 99 P 1063 [cit Cyc]. 

N. J.—Rom v. Huber, 93 N. J. L. 
360, 108 A 361 [aff 94. N. J. L. 258, 
109 A 504]; Schnatterer v. Bamber- 
ger, 81,N. J. L.. 658,179! A 324, 34 
LRANS 1077, AnnCas1912D 139. 

N. Y.—Flynn v. New Jersey Cent. 
mii Gonte2 Ne VY Ri4soies? INE 514; 
Hollander v. Hudson, 152 App. Div. 
131, 1386 NYS 594; Hordern v. Sal- 
vation Army, 124 App. Div. 674, 109 
NYS 181. p 

Oh.—Kresge Co. v. Fader, 116 Oh. 
St. 718, 158 NE 174. 

Okl.—Shawnee v. Cheek, 41 Okl. 
227, 137 P 724, 51 LRANS 672, Ann 
C@as1915C 290. 

Pa.—Kline v. Kratchman, 87 Pa. 
Super. 463; Sellmer v. Ringling, 62 
Pa. Super, 410; Le Grand v. Wilkes 
Barre, etc., Tract. Co.,.10 Pa. Super. 
12; Jackson vy, Grayson, 13 Pa. Dist. 


467. 3 
Ss. ©C—Bradford v. F. W. Wool- 
worth Co. 141 S. C. 453, 140 SE 


105. 
Tex.—Graham y. F. W. Woolworth 


v. Hart- 
VOICE 


Co., Ine, (Civ. A.) 277 SW 223. 

Utah.—Quinn v. Utah Gas, etc., 
Coy 420) Utah: 7113; 129° P3862, 43 
LRANS 328. 


[§ 235] 2. General Rule as to Invitees. 
- the owner, oceupant, or person in charge of property 
is not an insurer of the safety of an invitee there- 
on,*® he owes to an invitee the duty of exercising 


While 


Va.—Clark v. Fehlhaber, 106 Va. 
803, 56 SE 817, 13 LRANS 442. 

Ont.—Valiquette v. Fraser, 9 Ont. 
L. 57, 4 OntWR 543, 25 CanLTOcc 
Notes 36 [app dism 12 Ont. L. 4, 8 
OntWR 55 (app dism 39 Can. S. C. 
1, 27 CanLTOccNotes 486)]; Sang- 
ore v. T. Haton Co., Ltd., 25 Ont. 


Sask.—Levine v. Dominion Express 
Co., 15 Sask. L. 247, 63 DomLR 422, 
[1922] 1 WestWkly 1143. 

“The owner is not an insurer of 
the safety of an invitee while on 
the premises.” Virginia Iron, etc., 
Co. v. Perkey, 143 Va. 168, 179, 130 
SE 408. 

[a] A merchant (1) is not an in- 
surer of the safety of customers who 
are invited onto his premises, Chap- 
man v. Clothier, 274 Pa. 394, 118 A 
356, 357 [cit Cyc]; Bradford v. F. 
W. Woolworth Co., 141 S. C. 453, 140 
SE 105; Graham v. F. W. Woolworth 
Co., Ine., (Tex. Civ. A.) 277 SW 223, 
(2) ‘‘The proprietor of a store is not 
an inSurer against accidents to cus- 
tomers.” Broadston Vv. Beddeo 
Clothing Co., 104 Nebr. 604, 606, 178 
NW 190. (3) “We hold it to be the 
rule that in the case of a merchant, 
where the public are invited on his 
premises, to inspect and purchase 
his goods, he is held to a greater de- 
gree of care and diligence than 
otherwise, yet he cannot be held to 
be an insurer of the safety of his 
patrons.” Thompson Grocery Co. v. 
Everett 22 Colo. A, 428, 440, 125 P 

{[b] Customer bitten by dog.—The 
owner of a meat market was not 
liable for injury to a customer who 
was bitten by a dog owned and per- 
mitted to come into the shop by an- 
other customer, where neither he nor 
his servants had knowledge or rea- 
sonable opportunity to acquire 
knowledge of the vicious character 


of the dog. Gallagher v. Kroger 
ene reyy etce,, Co, (Mo. .A.)) 272, SW 
1005. 


{c] Falling down § stairway.—A 
storekeeper is not liable for an in- 
jury received by a customer through 
falling down a flight of stairs in the 
store in the absence of any showing 
that the stairs were in a defective 
condition. Chapman vy. Clothier, 274 
Pa. 394, 118 A 356, 357 [cit,Cyc], 

{d] Injury by swinging door.— 
Where plaintiff, in entering defend- 
ant’s store through a swinging door, 
put out her hand to guard her face 
from the door, which was swinging 
in her direction, and it was crushed 
between the door and the jamb, de- 
fendant was not liable, such door be- 
ing in good condition and similar to 
those generally used, and there be- 
ing no such crowd as would require 
the keeping of a doorman. Smith v. 
Johnson, 219 Mass. 142, 106 NE 604, 
LRA1915F 572, AnnCasi1916D 1234. 

{e] Injury through opening wrong 
door.—Where plaintiff, about night- 
time, called at defendant’s house for 
the purpose of seeing defendant’s 
wife on a matter of business, and 
entered a side door which was cus- 
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reasonable or ordinary care for his 


tomarily used, and passed into’ a ves- 
tibule from which several doors 
opened, and knocked at one of them, 
whereupon defendant, who was in the 
house, without ascertaining where 
plaintiff was knocking, called to her 
to “come in,’ and, opening the door, 
plaintiff fell into the cellar and sus- 
tained injuries, defendant was not 
liable. Clark v. Fehlhaber, 106 Va. 
803, 805, 56 SE 817, 13 LRANS 442 
(“There is no rule of law which de- 
nies to the defendant the right to 
have a cellar under his residence; 
nor was there any such defect in con- 
nection with the location or con- 
struction of the entrance to the cel- 
lar in question as would fix upon the 
defendant want of ordinary care with 
respect to it. The opening was 
guarded by a closed door, and in the 
exercise of ordinary care the defend- 
ant could not have anticipated that 
a person unacquainted with the lo- 
cality and casually visiting the prem- 
ises, would open a closed door in the 
dark and precipitate herself down 
the cellar steps, nor can he be re- 
sponsible for such mischance... 
Nor is the pretension of the plaintiff 
strengthened by the fact that the 
defendant, while in another room en- 
tering on the vestibule, in response 
to her knock, bade her enter, His 
invitation was not for the plaintiff 
to enter the cellar, but the room in 
which he was. The accident was 
manifestly the result of a misappre- 
hension on the part of both plain- 
tiff and defendant, and to which both 
innocently contributed—the defend- 
ant by failing to accurately locate 
the source of the plaintiff's rap, and 
the plaintiff to correctly determine 
whence the responsive invitation to 
enter proceeded. In other words, the 
injury was proximately occasioned 
by mutual misunderstanding, respon- 
sibility for which, if anybody was in 
fault, attached to both alike. In such 
case the law cannot undertake to ap- 
portion the blame, but must leave 
the parties where it finds them’’). 
50. U. S.—Bennett v. Louisville, 


ete, R. Co. 102. Ui, 8, 577, 26.1, ed. 
235; Ten Broeck v. Wells, 47 Fed. 
690; Pennsylvania R. Co. y. Atha, 


22 Fed. 920. 

Ala.—Shelby Iron Co. v. Cole, 208 
Ala, 657; 95S +47. 

Ark.—St.- ‘Louis, ‘ete: 'R.. Co, 
Dooley, 77 Ark. 561, 92 SW 789. 

Cal.—Powers v. Raymond, 197 Cal. 
126, 239 P 1069; Schmidt v. Bauer, 
80 ‘Cal. 565, 22 ’p 256, 5 LRA 580; 
Bush v. Weed Lumber Co., 55 Cal. AL 
588, 204 P 24; Brown v. Pepperdine, 
58 Cal. A. 334, 200 P 86; Corbett v. 
Spanos, 37 Cal. A. 200, 173 P 769. 

Conn. pee a eng v. New York, etc., 
R. Go., 66 Conn. 528, 34 A 491, 50 
AmSR 124, 32 LRA 530. 

Del. 

Giles, 12 Del, bow, it A L89. 

DI Ce Bell vw Central Nat. Bank, 
28 App. 580. 

Fla.—Christopher Co. v. Russell, 63 
Fla. 191, 58 S 45, AnnCas1913C 564: 

Ga. — Atlanta Cotton-Seed Oil Mills 
v. Coffey, 80 Ga. 145, 4 SE 759, 12 
AmSR 244; Bass v. Southern Enter- 
prises, Inc., 82 Ga. A. 399, 123 SE 
753; Smith v. Jewell Cotton Mill 
Co., 29 Ga. A. 461, 116 SE 17; Moone 
Vv. ‘Smith, 6 Ga. A. 649, 65 SE 712; 
Mandeville Mills v. Dale, 2 Ga. A. 
607, 58 SE 1060. 

Ill.—Franey v. Union Stock Yards, 
etce., Co., 235 Ill. 522, 85 NE 750 [aff 
138 Tll. A. 215]; Pauckner vy. Wakem, 
23) ‘Til. 276; 83 NE 202, 14 LRANS 
1118; Latham v. Roach, 72 Ill. 179; 
Nordhaus v. Peter Schoenhofen Brew- 


Vv. 


Vv. 


ing Co., 162 Ill, A. 418; Fisher v. 
Jansen, 30 Ill. A, 91 [aff 128 Ill. 549, 
21 NE 598]. 


Ind.—Evans v. Adams Express Co., 
122 Ind. 362, 23 NE 1039, 7 LRA 678; 
Indiana, etc., R. Co. v. Barnhart, 115 
Ind. 399, 16 NE 121; Hawkins v. 
Johnson, 105 Ind. 29, 4 NE' 172, 55° 
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safety,°° and is | liable for injury resulting from breach of such 


AmR 169; Nave v. Flack, 90 Ind. 205, 
46 AmR 205; Pike County Coal Co. 
v. Farrabée, 79 Ind, A. 210, 137 NE 
680; Chicago, etc., R. Co. v. Hen- 
drix, 43 Ind. A. 411, 87 NE 663. 

Kan.—Union Pac. R. Co. v. Har- 
wood, 31 Kan. 388, 2 P 605. 

Ky.—Louisville Gas Co. v. Guten- 
kuntz, 82 Ky. 432. 

La.—Gray v. Foundation Co., 151 
La. 7; 91 S 527; Little v. A. Wilbert’s 
Sons’ Lumber, etc., Co., 142 La. 122, 
716 °S 582; Yates v. Southwestern 
Brush Electric Light, etc., Co., 40 
La, Ann, 467, 4 S 250. 

Me.—Nelson v. Burnham, etc., Co., 
114. Me. 213, 95 A. 1029; Dixon y. 
Swift, 98 Me. 207, 56 A 761; Moore 
Vi Stetson, eee A Bevan Sire mad § (tah GH 
Ward v. Maine Cent. R. Co., 96 Me. 
136, 51 A 947. 

Md.—New Theatre Co. y. Hartlove, 
123 Md. 78, 88, 90 A 990. [cit Cyc]; 
Belvedere Bldg. Co. v. Bryan, 103 
Md. 514, 64 A 44. 

Mass.—Plummer v. Dill, 156 Mass. 
426, 31 NE 128, 32 AmSR 463; Gor- 
don v. Cummings, 152 Mass. 513, 25 
NE 978, 23 AmSR 846, 9 LRA 640; 
Holmes vy. Drew, 151 Mass. 578, 25 
NE 22; Gaffney v. Brown, 150 Mass. 
479, 23 NE 2388; Hayes v. Philadel- 
phia, etc., Coal, etc., Co., 150 Mass. 
457, 23 NE 225; Davis v. Jamaica 
Plain Cent. Cong. Soc., 129 Mass. 367, 
37 AmR 368; Sweeney v. Old Colony, 
AA R. Co., 10 Allen 368, 87 AmD 

Mich.—Peklenk vy. Isle Royale Cop- 
per Co., 170 Mich. 299, 136 NW 352; 
Johnson y. Spear, 76 Mich. 139, 42 
NW 1092, 15 AmSR 298. 

Minn.—Landy v. Olson, etc., Sash, 
etc., Co., 171 Minn, 440, 214 NW 659; 
Stuelpnagel v. Paper, 111 Minn. eM 
126 NW. 281; Johnson v. Ramberg, 
49 Minn. 341, 51 NW 1048; Ingalls 
v. Adams Express Co., 44 Minn. 128, 
46 NW 325. 

Mo.—Bonanomi vy. Purcell, 287 Mo. 
436, 230 SW 120; Glaser v. Roths- 
child, 221 Mo. 180, 120 SW 1, 22 
LRANS 1045, 17 AnnCas 576; Ride- 
nour v. International Harvester Co., 
(A.) 205 SW 881; Behre v. Hemp, 
(A.) 191 SW 1038; Woods v. Mis- 
souri Pac. R. Co., 192 Mo. A. 165, 179 
SW 727; Graham y. J. G. Brandt Shoe 
Coz 165 Mo. A. 361, 147 SW_ 165; 
Nelson v. Wabash R. Go, B32 Mo. 
A. 687, 112 SW 1017; Eisenberg v. 
Missouri Pac. Re Coy 338.2Mo... Agvebs 
Welch v. McAllister, 15 Mo. A. 492. 

Mont.—Fusselman vy. Yellowstone 
Valley Land, etc., Co., 53 Mont, 254, 
163 P 473, AnnCas1918B 420. 

Nebr.—Tucker v. Draper, 62 Nebr. 
66, 86 NW 917, 54 LRA 321; Ches- 
ley v. Rocheford, 4 Nebr: (Unoff.) 
768, 3 NW 241. 

N. H.—True v. Meredith Creamery, 
Ne H. 154, 55 A 893. 


J.—Higgins v. Goerke- Krich 
91 N. J. Li. 464, 103 A 87, 39 [cit 
aa Diebold vy. Pennsylvania R. 


©o., 50 N. J. L. 478, 14 A 576; pee 
Vv. ‘James Brady’s Sons’ Co., (Sup.) 
126 A 675. 

N. Y.—Shields Vv. Van-Kelton 
Amusement Corp., 228 N. Y. 396, 127 
NE 261; Quinn v. Staten Island Rapid 
Transit’ R. Coit 224° Noe Yt 498ec Len! 

EH '340; Hart v. Grennell, 122 N. Y. 
371, 25 NE 354; Larkin v. O’Neill, 
119 N. Y. 221, 123 NE 663; (Galvin 
v. New York, 112 N. Y. 223, 19 NE 
675; Byrne v. New York Cent., etc, 
R.. Co., 104) N. Y. 862,120 JAN Re Bese 
58 AmR 512; Larmore v. Crown 
Point: TIron-Co) L0Le N.Y. 391, “UNE 
752, 54 AmR T18; New 
York Cent., etc., R. Co., Wi. 
289, 44 AmR 377; Beck vy. 
IN okey ato. 20 AmR aly ays 
v. New York, 67 N. Y. 
Carroll v. Staten Island R. Co., 
N. Y. 126, 17 AmR 221; Nicholson 
Vv. ‘Brie’ RR. -Co., 2412 Ni Y. 525; Hol- 
lander v, Hudson, 152 App. Div. LoL, 
136 NYS 594; Miller v. 
App, Div. 559, 53 NYS 1; Damm v. 


Carter, 68 

Macauley 
602 mem; 
58 


Brewster, 33 


Kohn, 98 Mise. 648, 163 NYS 258; 
Vigder v. Silverman, 171 NYS 393. 

N. C.—Jones y. Bland, 182 N. C. 
70, 108 SE 344, 16 ALR 1383. 


Oh.—Toledo Real Est., etc., Co. v. 
Putney, 20 Oh. Cir. Ct. 486, 10. Oh. 
Cir. Dec. 698. 

Okl.—Shawnee v. Drake, 69 Okl. 


209, 27) Pe T27,. da RALII 8: £8410: 
Or.—Lange v. St. Johns Lumber 


Co., 115 Or. 337, 237 P 696; Wells Vv. 
Clark, etc., Lumber Co;; 114 Or. 297, 
235 P 283. 


Pa.—Newingham vy. J. C. Blair Co., 
282 Pa. 511, 81° Al556; Woodrnuit wv: 
Painter, .150 .Pa.. 91, 24° A. 621; 30 
AmSR 736, 16 LRA 451; Johnson v. 
Wilcox, 135 Pa. 217; 19° A 939; Al- 
legheny v. Campbell, 107 Pa. 530, bz 
AmR 478; Talley v. Gerson, 28 "Pa. 
Dist. 841; *Spahn v. F. W. Woolworth 
Co., 22 Pa. Dist. 874; Kierkowsky v. 
Connell, 43 Pa. Co, 350 [aff 253 Pa. 
566, 98 A 766]. 

R. I.—Beehler v. Daniels, 18 R. I. 
0) 29 A 6, 49 AmSR 790, 27 LRA 
512. 

S. C.—League v. Stradley, 68 S. C. 
515, 47 SEH 975. 

Tenn.—Worsham v. Dempster, 148 
Tenn. 267, 255 SW 52; Chattanooga 
Warehouse, ete Co. Ne "Anderson, 141 


Tenn. 288, 210 SW 153; Baker v. 
Louisville, ete., R. Co., 106 Tenn. 
490, 61 SW 1029, 53 LRA 474, 


Tex.—Moreman Gin Co. v. Brown, 
(Civ. A;) 291° SW < 946; Flippen-— 
Prather Realty Co. v. Mather, (Civ. 
A.) 207 SW 121; J. Rosenbaum Grain 
Co. v.. Mitchell, (Civ. A.) 142 SW 
121; Waters-Pierce Oil Co. v. Snell, 
47 Tex, Civ. A. 413,106 SW. 170; 
Texas,/étc, R-.Co, vy. Brown, 11 tex 
Civ. A. §503, 33 SW 146. 

Utah.—Hogge v. Salt Lake, etc., 
R.. Co.,. 47, Utah 266, 153 P 585, 589 
[cit Cyc]; Quinn v. Utah Gas, etce., 
Co., 42. Utah 113,.129, P 362, 43 
LRANS 328. 

Wash.—Kinsman vy. 141 
Wash, 311, 251 P 563. 

W. Va.—Roberts vy. Kelly Axe, etc., 
Co., 140 SE 283; Diotiollavi v. United 
Pocahontas Coal Co., 95 W. Va. 692, 
122 SE 161 ([foll  Diotiollavi v. 
United Pocahontas Coal Co., 98 W. 
Va. 116, 128 SEH, 278]. 

Wis. — Campbell v. Sutliff, 193 Wis. 
370, 214 NW 374; Schoenfeld v. Mil- 
waukee City R. Co., 74 Wis. 433, 43 
NW 433. 

Eng.—Sutcliffe v. Clients Inv. Co., 
Ltd., [1924] 2 K. B. 746; Indermaur 
v. Dames, L. R. 1 GC. P. 274, 19 ERC 
64 [aft L. Ripa tC.. Py alla. 

N. B.—McBeath y. Eastern SS. Co... 
OO AN HESS lle 

Ont.—Fallis v. Gartshore, etce., 
Pipe,,etc., Co.,. 4 Ont, Li. 176, 1 Ont 
WR 348; Marshall v. Industrial Ex- 
hibition "Assoc., 1 Ont. L. 319 [app 
dism 2 Ont. L. 62]; Keech v. Sand- 
wich, etce., R. Co. 8 OntWN 96, 22 
DomLR 784. 

Austr.—South Australian Co. v. 
Richardson, 20 Austr. C,; lL. R. 181, 
9 BRC. 52. 

[a] Time, place, and  circum- 
stances to be considered.—‘The de- 
fendant owed to her the duty of ex- 
ercising such reasonable care as the 
time, place and circumstances would 
justify to protect her from being 
injured by dangers unknown to her 
and which the exercise of reasonable 
diligence on her part would not have 
disclosed.” Wells v. Clark, ete., 
es Co.,. 114 Or 297,022; 205 Pp 

[b] “The degree of care required 
to be taken may be qualified by ex- 
press or implied agreement, or by 
the circumstances of the invitation, 
which include the character of the 
place or thing which the visitor is 
invited to use, the nature of the use 
which he is invited to make of it, 
and the conditions and circumstances 
under which such-use is invited to 
be made.” South Australian Co. v. 
Richardson, 20 Austr. C. L: R. 181, 


Barton, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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duty,°* although no element of lawlessness or wan- 
tonness enters into the act or omission complained 
of.°?. The duty in this respect is an active,®* affirma- 
tive,°* or positive®® one, and is not limited to merely 
refraining from injurious acts, although there is 
also a duty to refrain from any act which may make 
the invitee’s use of the premises dangerous®* or re- 
So the business of the 
owner or occupant must be conducted with reason- 
able care to avoid injuring invitees.®® 


sult in injury to him.*? 


186, 9 BRC 52 [quot Bush v. Weed 


eves Cos (Cal. SA.) 218 RP 618, 
[el The owner of dangerous prem- 


ises (1) owes to invitees thereon a 
special duty of care to guard them 
from the dangers incident to the 
Situation. Standard Steel Car Co. v. 
MeGuire, 161 Fed. 527, 88 CCA 459. 
(2) “When one owning or control- 
ling dangerous’ premises, whether 
such danger arises from inherent de- 
fects therein or from the operation 
of dangerous machinery thereon, in- 
vites another, especially a minor, to 
enter and remain upon such prem- 
ises, a lawful relation is thereby es- 
tablished and the law imposes upon 
him the duty of using ordinary care 
to avoid injuring such person.” Arm- 
strong Co. v. Adair, 112 Tex. 439, 
447, 247 SW 848. 

[d] Implied contract.—In the case 
of a storekeeper the duty of care 
“would arise from an implied con- 
tract that if customers would come 
to their store no harm that could 
reasonably be averted should over- 
take them, and the consideration for 
such promise would be the chance of 
profit from their patronage.” Wood- 
ruff v. Painter, 150 Pa, 91, 96, 24 A 
621, 30 AmSR 786, 16 LRA 451. 

‘[e] High degree of care not re- 
quired.—The owner of premises does 
not owe an invitee the duty of a high 
degree of care not to injure him, but 
only a duty to furnish a reasonably 
safe place for him. Chickasha Mill- 
ing Co. v. Plowman, 94 Okl. 170, 221 
P 476. ‘ 

51. Bass v. Southern HEnterprises, 
Inc., 32 Ga. A. 399, 123 SE 753; Brown 
v. Richardson, 177 Ill. A. 488; New 
Theatre Co. v. Hartlove, 123 Md. 78, 
83, 90 A 990 [cit Cyc]. And see cases 
supra note 50. 

[a] Overcrowding of theater bal- 
cony.—Plaintiff paid an admission 
fee and entered defendant’s motion 
picture theater for the purpose of 
viewing the entertainment and was 
shown to a seat on the lower floor. 
Shortly after he had been seated the 
rail of the balcony gave way and sev- 
eral people who were standing in the 
balcony against the railing fell, some 
falling on plaintiff and causing the 
injuries complained of. The bal- 
cony had a seating capacity of not 
more than fifty people but at the 
time the railing gave way there were 
nearly two hundred and fifty people 
in the balcony, and the fall of the 
people was caused by their pressing 
against the rail of the balcony, thus 
causing it to give way or bulge. It 
was held that defendant was liable. 
Weiner v. Scherer, 64 Misc. 82, 117 
NYS 1008. 

52. Bass v. Southern Enterprises, 
inc., 32 Ga. A. 399, 123 SE 753. 

53. Ill.—Mellish vy. Thorne, 150 Ill. 
A. 237, 

Me.—Stanwood v. Clancey, 106 Me. 
72, 75 A 293, 26 LRANS 1213. 

Mich.—Boner v. Hastern Michigan 
Power Co., 210 Mich. 142, 177 NW 
225. 

Mo.—Kelly v. Benas, 217 Mo. 1, 
116 SW 557, 20 LRANS 903. 

N. Y.—Grill v. Gutfreund, 65 Misc. 
506, 120 NYS 86. 

ex.—Armstrong v. Adair, 112 Tex. 
439, 247 SW 848. 

-Va.—Pettyjohn v. Basham, 126 Va. 
72, 100 SE 813. 

Ont.—Keech y. Sandwich, etc. R. 

Co., 8 OntWN 96, 22 DomLR 784. 
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store.® 
There is a 


[a]. “To the extent of the invita- 
tion the occupant owes to the invitee 
the duty of prevision, preparation 
and lookout.” Pettyjohn v. Basham, 
126 Va. 72,78, 100 SH 813. < Extent 
of invitation generally see infra §§ 
238-243. ; 

[b] The owner of a _ business 
building owes to those who are in- 
vited by implication to come therein 
the duty of exercising care in the 
management of the premises so that 
they may not be injured. Stanwood 
v.-Clancey, 106 Me. 72; 75 A> 293, 26 
LRANS 1213. 

[ec] Warning.—There is a duty to 
warn invitees of danger of which the 
inviter is charged with knowledge 
and of which the invitee is igno- 


rant. Mellish vy. Thorne, 150 Ill. A. 
237; Boner v. Eastern Michigan 
Power Co., 210 Mich, 142, 177 NW 


225; McNally v. Oakwood, 210 App. 
Div. 612, 206 NYS 759; Grill v. Gut- 
freund, 65 Mise. 506, 120 NYS 86; 
Armstrong v. Adair, 112 Tex. 439, 
247 SW 848; Keech v. Sandwich, etc., 
R. Co., 8 OntWN 96, 22 DomLR 784. 
Duty to warn of danger generally see 
infra §§ 301-308. 

54. Mazey v. Loveland, 133 Minn. 
210, 158 NW 44, LRA1916F 279, 

55. Fusselman v. Yellowstone Val- 
ley Land, etc., Co., 53 Mont. 254, 163 
P 473, AnnCas1918B 420. 

56. Kappertz v. The Jerseyman, 
98 N. J. L. 836, 121 A 718; Kapus- 
cianski v. Philadelphia, ete., Coal, 
ete, Co.,.289 Pa. 388, «137. (A. .619. 

57. Callan v. Pugh, 54 App. Div. 
545, 548, 66 NYS 1118. 

“The owner of real estate owes to 
a person employed on his premises 
in the service of an independent con- 
tractor a duty to commit no act of 
active negligence.” Callan v. Pugh, 
supra. 

58. Hyatt v. Murray, 101 Minn. 
507, 112 NW 881; Levine v. Domin- 
ion Express Co., 15 Sask. L. 247, 63 
DomLR 422 [1922] 1 WestWkly 1143. 

[a] Logging.—Where persons en- 
gaged in the logging business invite 
one onto their premises to scale logs 
being shipped by them, they owe to 
him an affirmative duty of exercis- 
ing reasonable care in the conduct 
of the work in connection with which 
he is so engaged, to avoid injuring 
him. Hyatt v. Murray, 101 Minn. 
507, 112 NW 881. 

59. Adams y. Barrell, 125 Me, 164, 
132 A 130; Kapuscianski v. Philadel- 
phia, etc., Coal,-ete., Co., 289 Pa. 388, 
137 A 619. 

60. U. S.—Pacific Hardware, etc., 
Co. v. Monical, 205 Fed. 116, 123 CCA 
348. 

Ga.—Moone v. Smith, 6 Ga. A. 649, 
65 SE 712. 

Me.—Adams 125 Me, 
164, 182 A 130. : 

Pa.—Kapuscianski v. Philadelphia, 
ara Coal, etc., Co., 289 Pa, 388, 137 
A 619 


Ont.—Fallis v.  Gartshore,_ etc., 
Pipe, etc.,' Co.,. 4-Ont. Li 165, .1 Ont 
WR 348. 

Sask.—Levine v. Dominion Express 
Co., 15 Sask. L. 247, 63 DomLR 422, 
[1922] 1 WestWkly 1143. 

{aj Chipping off pipe.—Plaintiff, 
a teamster, was delivering coke for 
his employer on defendant’s prem- 
ises. One of defendant’s workmen 
was working with a cold chisel, chip- 
ping off the rough pieces on the in- 
side of the shoulder of an iron pipe. 
In the course of this operation the 


v. Barrell, 
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duty of protection against injury through negligent 
acts of the owner®® or his employees,®° or, in the 
case of a store or other place of public resort, 
through the acts of other customers*! or third per- 
sons.®* But it has been held that a mercantile firm 
eannot be held responsible for an injury to a cus- 
tomer caused by the pushing or violent conduct 
of a crowd attracted to a bargain counter in its 


[§ 236] 8. Property to Which Rule Applicable. 


chips would fly as much as fifty feet 
and with a good deal of velocity. 
When plaintiff, in performing his 
duty, was from fifteen to eighteen 
feet from the workman, the latter 
continued what he was doing and a 
chip of iron flew off and struck plain- 
tiff in the eye. It was held that de- 
fendant was liable. Fallis v. Gart- 
Shore, etc., Pipe, etc., Co., 4 Ont. L. 
165, 1 OntWR 348. 

[b] Throwing missile-—The own- 
er of property is liable for an in- 
jury to an invitee who is struck by 
a missile negligently thrown by an 
employee of the owner. Kapuscian- 
ski v. Philadelphia, etc., Coal, etc., 
Co., 289 Pa. 388, 137 A 619. 

[ec] Throwing package.—Plaintiff, 
desiring to ship a parcel by express, 
went to the warehouse of defendant 
express company, which was open for 
the purpose of receiving such ship- 
ments. While he was waiting for a 
receipt one of defendant’s clerks, who 
was sorting parcels for an outgoing 
train, threw a parcel to another clerk 
but the latter was not ready for it 
and did not catch it. The parcel fell 
on the handle of a mopstick and the 
mopstick flew up and hit plaintiff, 
eausing the injury for which the ac- 
tion was brought. It was held that 
defendant was liable. Levine v. Do- 
minion Express Co., 15 Sask. L. 247, 
63 DomLR 422, [1922] 1 WestWkly 
1143. 

61. Moone v. Smith, 6 Ga. A. 649, 
65 SE 712. 

62. Moone y. Smith, supra; Coney 
Island Co. v. Mitsch, 15 OhS&CP 653, 
3 OhNPNS 81. 

63. Woolworth v. Conboy, 170 Fed. 
934, 936, 95 CCA 404, 23 LRANS 743; 
Lord y. Sherer Dry Goods Co., 205 
Mass. 1, 90 NE 1153, 137 AmSR 420, 
27 LRANS 232, 18 AnnCas 41. 

“The crowd on the present occasion 
seems to have been somewhat more 
violent than usual. Still such crowds 
are often found in large stores at 
the time of special sales, and dur- 
ing holiday seasons. They are an 
unavoidable feature of mercantile 
life in large cities. The defendant 
on the occasion in question had no 
-reason to beiieve that such a sale 
as it was conducting would lead to 
any uncontrolled or violent conduct 
on the part of customers visiting the 
store, and was not therefore required 
to maintain its store in an unusual 
condition of safety to meet such an 
emergency. It had no_ reasonable 
cause to anticipate such violence, 
but, on the contrary, had a right to 
believe that patrons would demean 
themselves with a proper regard to 
others using the store. It was not, 
therefore, guilty of any negligence 
by reason of anything done by the 
crowd. In the excitement plaintiff 
seems to have lost her head and be- 
come wholly oblivious of her own 
safety or environment. She has met 
with an accident which is quite fre- 
quent, and there is nothing in this 
record justifying the shifting of her 
misfortune »- upon the defendant.” 
Woolworth v. Conboy, supra. 

[a] Illustration.—Where a mer- 
chant, by advertising, collected a 
crowd of customers in his store, and, 
while the store was crowded, caused 
an announcement to be made, call- 
ing particular attention to a certain 
jewelry counter where articles were 
tor sale at a very low price, result- 
ing in a rush of the customers down 
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While the rule requiring reasonable care for the 
safety of invitees is usually announced with respect 
to land and buildings thereon or appurtenances 
thereto,®* it is not confined to property of this 
oharacter, but applies to any property into or on 
which a person may be invited,®° as, for instance, 


a flight of stairs of ordinary shape, 
construction, and condition, causing 
plaintiff, a child five years and eight 
months old, to be jostled and to fall 
down the stairs, the merchant was 
not liable. Lord v. Sherer Dry Goods 
Co., 205 Mass. 1, 4, 90 NE 1153, 137 
AmSR 420, 27 LRANS 232, 18 Ann 
Cas 41 (“rt cannot be said how- 
ever that a merchant is negligent 
simply because he has his. store 
crowded with customers, or because 
while the store is crowded he directs 
their attention to some part where 
they can get good bargains. That is 
what the store is for. And while it 
is not difficult to conceive of a case 
where the path to the place to which 
the customers are called may be so 
dangerous or the place itself may be 
so dangerous as to make it the duty 
of the merchant to warn the cus- 
tomers ... we do not think that un- 
der the circumstances of this case 
there was any such duty resting on 
the defendant. The stairs were of 
ordinary construction, and the de- 
fendant had the right to assume that 
under the circumstances there was 
no reason to anticipate any danger 
to those upon them’’). 

64. See cases supra § 235; and in- 


fra § 237. 

65. Minn.—Burgett v. Wisconsin 
ens R. Co., 109.Minn. 216, 123, NW 
has 


Miss.—Great Southern Lumber Co. 
v.. Hamilton, 137 Miss. 55, 101 S 


787. 

N. J.—Mackenzie v. Oakley, 94 N, 
Jes. 66.108 °A 771; 

N. Y.—Junkermann _ vy. Tilyou 
Realty Co., 213 N. Y. 404, 108 NE 
190, LRA1915F 700; Barrett v. Lake 
Ontario Beach Impr:' ‘Co... 474 ANG) ¥,. 
310, 66 NE 968, 61 LRA 829. 

Pa,—Corbin v. Haws Refractories 
Co., 277 Pa. 126, 120 A 811. 

Ont.—Flynn v. Toronto Industrial 
Exhibition Assoc. 9 Ont, L. 582, 4 


OntWR 550. 
66. Great Southern Lumber Co. v. 
Hamilton, 137 Miss. 55, 101 S, 787; 


Mackenzie v. Oakley, 94 ING), dneies 66, 
108 A 771. See Motor Vehicles § 


810. 
67. Gluck v. Bedford Cleaning, 
Co., 195 App. Div. 493, 186 NYS 


etc., 
“68. Corbin v. Haws Refractories 
CO), 27 Pa. 126, 120) A 8th, 

fa] Ferryboat.— Where a ferry- 
boat was used as part of defendant’s 


plant to convey persons having busi-’ 


ness there across a river, and the 
‘boat sank while being moved under 
‘the direct control of defendant’s man- 
agers, defendant was responsible for 
the drowning of an invitee, if the 
boat was not in proper condition or 
due care was not used in handling it. 
Corbin v. Haws Refractories Co., 277 
Pa. 126, 120 A 811. 

69. Burgett v, Wisconsin Cent. R. 
Co., 109 Minn. 216, 123 NW 411. 

70. Sellmer vy. Ringling, 62 Pa. Su- 
per. 410 

71. U. S.—Bennett v. Louisville, 
ete. Re Cos’ 102: U.S) 577, 26. Lb, om 
235; Kaufman Dept. Stores, Ine. Vv. 
Cranston, 258 Fed. 917, 169 CCA 637; 


Middleton v. Ross, 213 Fed. 6, 129 
CCA 622 [rev 202 Fed: 799]; New 
York Lubricating Oil Co. v. Pusey, 


211 Fed. 622, 129 CCA’ 88; Foster v. 
Portland Gold Min. Co., 114 Fed. 618, 
52 CCA 393. 

Ala.—Alabama By-Products Corp. 

-, Cosby, 115 S 31; McCluskey v. Dun- 
can, 216 Ala, 388, TAS NS 2 OU gue Cis 
‘Cast Iron Pipe, ete., Co. Vv. uller; 
912 Ala. 177, 102 S 25, 27 [quot Cyc]; 
Montevallo Min. Co. v. Little, 208 


\ 


NEGLIGENCE 


Ala. 131, 98.S 878; Robinson v. Mary- 
land Coal, etc., Co., 196 Ala. 604, 72 
Soler; "Tennessee Coal; etc., Co. v. 
Burgess, 158 Ala. 519, 47S 1029, 1031 
[quot Cyc]; Alabama’ Great Southern 
Re Gor ive Godfrey, 156 Ala. 202, 47 S 
185, 130 AmSR 76; West v. Thomas, 
97 Ala. .,622,° 11.-S > 7683-0’ Brien v. 
Tatum, «.84: Alawi186,04 7S 1583) Hill 
Grocery Co. v. Hameker, 18 Ala. A. 
84, 89 S 850. 

Ariz. Santa Fé, etc., R: Co. v. 
Ford, 10 Ariz. 201, 85 P 1072. 

Ark.—Alfrey Heading Co. v. Ni- 
chols, 139 Ark. 462, 215 SW 712; St. 
Louis, ete., R. Co. v. Wirbel, 104 Ark. 
236, 149 SW 92, AnnCas1914C 277; 
Hobart-Lee Tie Co. v. Keck, 89 Ark. 
122; 116 SW 1838; St. Louis, etc., R. 
re v. Dooley, 77 Ark. 561, 92 SW 

Cal.—Powers v. Raymond, 197 Cal. 
126, 239 P 1069; Shanley v. Ameri- 
ean. Olive Co., 185. Cal. 552,°554, 197 
P 793 [eit Cyc]; Giannini v. Campo- 
donico, 176 Cal. 548, 169 P 80, 81 
[eit Cyc] ;.CWilson .v. Wnion~ Tron 
Works Dry Dock Co., 167 Cal. 539, 
544, 140 P 250 [cit Cyc]; O’Calla- 
ghan v. Bode, 84 Cal. 489, 24 P 269; 
Schmidt v. Bauer, 80 Cal. 565, 22 P 
256, 5 LRA 580; Oles v. Kahn, (A.) 
253 P 158; Sawyer v. Hooper, 79 Cal. 
A. 395, 249 P 530; Bush v. Weed Lum- 
ber .Co., 68 Cal. A. 426, 218 P 618; 
Bush v. Weed Lumber Co., 55 Cal. A. 
588, re P 24; Herzog v. Hemphill, 7 


Cal. 116, 93 P 899. 
Golo. —Rocky Mountain Fuel Co. v. 
Tucker, -729 1€olo.* 808): 211 P3838: 


Thompson Grocery Co. v. Phillips, 22 
Colo. A. 428, 125 P 563; Great West- 
ern Sugar Co. v. Parker, 22 Colo. A. 
18}, 123. P'670: 

Conn.—Geoghegan v. Fox, 104 
Conn. 129, 132 A 408; Crogan v. 
Schiele, 53 Conn, 186, 1 A 899, 5 A 
673, 55 AmR 88. 

Del.—Diamond State Tron Co. vy. 
ore 12 Del. 557,:11.A 189 

. C.—Dashields v. Moses, 85 App. 
583, '31 LRANS 380. 

Fla.—Morris v. Florida Cent., etc., 
R. Co., 43 Fla. 10, 29 S 541. 

Ga. —-wWynne v. Southern Bell Tel., 
ete., 'Go.,--159' "Gas +6235. 126° SE 388: 
Htheredge v. Central of Georgia R 
Co., 122 Ga. 853, 50 SE 1003; Cuth- 
bert v. Schofield, 85 Ga. A, 4438, 133 
SE 303; Central of Georgia R. Co. v. 
Jones, 33 Ga. A. 375, 126 SH 273; 
Crossgrove v. Atlantic Coast Line R. 
Co., 30 Ga. A. 462, 118 SE 694; Fulton 


Ice, ‘ete., Co. .v. Pece, 29 Ga. A: 507, 
116 SE 57; Smith v. Jewell Cotton 
Mill: -Co., 29 Ga. A. 461,116 SH 17: 


Southern Paramount Pictures Co. v. 
Gaulding, 24 Ga. A. 478, 101 SE 3811; 


Mandeville Mills v. Dale, 2 Ga. A. 
607, 58 SE 1060. 
Ida,—Williamson vy. Neitzel, 260 P 


689; Carr v. Wallace Laundry Co., 31 
Ida. 266, 170: P1107. 

Ill.— Milauskis v. St. Louis Ter- 
minal R. Assoc., 286 Ill. 547, 122 NE 
78; McDermott v. Burke, 256 Ill. 401, 
100 NE 168 [aff 170 Ill A. 415]; 
Purtell v. Philadelphia, etc, Coal, 
etc., Co., 256 Ill. 110, 99 NE 899, 43 
LRANS 193, AnnCasi918B 335 [aff 
167 Ill. A. 125]; Hagen v. Schleuter, 
236 Ill. 467, 86 NE 112, 22 LRANS 
856; Siddall v. Jansen, 168 Ill. 43, 
48. NE. 191, 39 LRA 112; Harty. 
Washington Park Club, 157 Ill. 9, 41 
NE 620, 48 AmSR 298, 29 LRA 492; 
Buckingham v. Fisher, 70 Ill. 121; 
Radebaugh v. F. W. Woolworth Co., 
214 Ill. A. 8365; Weber v. City Water 
Co., 206 Ill. A. 417; Deach v. Woolner 
Distilling Co., 187 Ill. A. 524; Noack 
v. Wosslick, 182, Tll.. A. 425; John 


* : Le 
nr 


[§§ 236-237 


an automobile® or other nice sivegs a boat,®* a loco- 
motive,®® or circus seats.”° 

[§ 237] 4, Condition of Property. The owner, oc- 
cupant, or person in charge of premises owes to 
invitees thereon the duty of keeping the premises 
in a reasonably safe and suitable condition,’ so 


Spry Lumber Co. v. Duggan, 80 Ill. 
A. 394, ; 


Ind.—Laurie Co. v. McCullough, 
174 Ind. 477, 90 NE 1014, 92 NE 337; 
Fairmount Union Joint Stock ‘Agri- 
cultural Assoc. v. Downey, 146 Ind. 
503, 45 NE 696; Bvansville, ete., R. 
Co. v. Griffin, 100 Ind. 221, 50 AmR 
783; Clark v. Huntington, 74 Ind. A. 
437, 127 NE 301, 128 NE 453; Cleve- 
land, ete., R. Co. v. Means, 59. Ind, A. 
383, 104 NE 785, 59 Ind. A. 393, 108 
NE 375; East Hill Cemetery Co. v. 
Thompson, BSH? Tad AL 47 TE NB 
1036; Howe v. Ohmart, 7 Ind. A. 32, 
33 NE 466, 

Iowa.—Printy v.° Reimbold, 200 
lowa 541, 202 Nw 122, 205 NW 211, 
41 ALR 1423; Keeran v. Spurgeon 
Mercantile Co., 194 Iowa 1240, 191 
NW 99, 27 ALR 579; Graham v. Ochs- 
ner, 193 Iowa 1196, 188 NW _ 888; 
Noyes v. Des Moines Club, 178 Iowa 
815, 160 NW 215; Wilmes v. Chicago 
Great Western R. Co., 175 Iowa 101, 


156 NW 877, LRA1917F 1024; Snips 
v. Minneapolis, ete., R. Co., 164 Iowa 


530, 146 NW 468; Gardner v. Water- 
loo Cream Separator Co., 134 Iowa 
6, 111 NW $316. 

Kan.—Zeigler v. Oil Country Spe- 
cialties Mfg. Co., 108 Kan. 589, 196 
P 603; Mastin v. Levagood, 47 Kan. 
764,°28 P 977. 

Ky.—L. E. Meyers’ Co. v. Logue, 
212 Ky. 802, 280 SW 107; Bridgford v. 
Stewart Dry Goods Co., 191 Ky. 557, 
231 SW 22; Gosney v. Louisville, etc., 
R. Co., 169 Ky. 323, 327, 183 SW 588 
LRA1916E 458 [quot Cyc]; Branham 
v. Buckley, 158 Ky. 848, 166 SW 618, 
619, AnnCas1915D 861 [cit Cyc]; 
Ferguson, ete., Co. v. Ferguson, 114 
SW 297; Anderson, etc., Distilleries 
Co: “Yyv. Hair, 103 Ky. 196, 44 SW 658, 
19 KyL 1822. 

La.—Lincoln v. Appalachian Corp., 
146 La. 23, 88 S 364,-7 ALR 1697; 
Baucum v. Pine Woods Lumber Co., 
180°-La. 39,457) S. 577 

Me. —Leighton Vv. Dean, 117 Me. 40, 
102° A 565; “LRA1918B 922; Pooler v. 
Sargent Lumber Coes Me. 426, 94 
A454 DRAI915R 1125; Patten v. 
Bartlett, 111 Me. 409, 89 A 375, 49 
LRANS 1120; Dixon v. Swift, 98 Me. 
207, 56 A 761; Foren vy. Rodick, 90 
Me. 276, 38 A 175; Parker v. Portland 
Pub. Co., 69 Me. 173, 31'AmR 262: 
Campbell v. Portland Sugar Co., 62 
Me. 552, 16 AmR 503; Knight v. Port- 
ene etc, R. Co., 56 Me. 234, 96 AmD 


Md.—Isaac Benesch & Sons, Ine, v. 
Ferkler, 139 A 557; Bethlehem Steel 
‘Cosas Variety Iron, ete, Co. 3 9) Medt 
Bh He rab e/a SS ae Bd a 2 2 1021; New 
Theatre Co.-v. Hartlove, 123 Md. 78, 
83, 90 A 990 [cit Cyc]; "Agricultural, 
ete., Assoc. v. Gray, 118 Md. 600, 603, 
85 A 291 [eit Cyc]; Kann v. Meyer, 
88 Md. 541, 41 A 1065. 

Mass.—Howlett Vv. Dorchester 
Trust Co., 256 Mass. 544, 152 NB 
895; Serota v. Salmansohn, 256 Mass. 
224, 152 NE:242, 46. ALR 517; Jud- 
son v. American’ R. Express Co., 242 
Mass. 269, 136 NE 103; Murphy v. 
Avery Chemical Co., 240 Mass. 150, 
1383 NE 92; Goodwin vy. E. B. Nelson 
Grocery Cé., 239 Mass. 232, 132 NE 
51;. Sleeper. v.i Park,” 232 Mass. 292 
122 NE 315; Blood v. Ansley, 23 
Mass. 438, 121 NE 488; Smith v. New 

England Cotton Yarn Co., 225 Mass. 
287, 114 NE 353; Hall v. Thayer, 225 
Mass. sip ie ba Se} NE 644; Nye v. Louis 
KS Liggett Co., 224 Mass, 401, 113 
NE 201; Dickie v. Davis, 217 Mass. 
25, 104 ‘NE 567; Douglas v. Shepard 
Norwell Ga; 217 Mass. 127, 104 NE 
491; Jacobsen v. Simons, 217 Mass. 


PRU CESNRPRALE: deta avo neni aah ake AOMN Ciao iby LS inka ed omiola My Sg 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


6 287] 


NEGLIGENCE 


[45 C.J3.] 827 


that those whom he has invited to enter upon or | use his property shall not be unnecessarily or un- 


194, 104 NE 490; Shaw v. Ogden, 214 
Mass. 475, 102 NE 61; Norton v. 
‘Hudner, 213 Mass. 251, 100 NE 546, 44 
LRANS 79; Marston v. Reynolds, O11 
Mass. 590, 98 NE 601; Wright v. 
Perry, 188 Mass. 268, 14 NE 328; 
Baker v. Tibbetts, 162 Mass. 468, 39 
NE 350; Gordon v. Cummings, 152 
Mass. 513, 25 NE 978, 28 AmSR 846, 


9 LRA 640; Holmes v. Drew, 151 
Mass. 578, 25 NE 22; Carleton’ v. 
Franconia Iron, etc, Co., 99 Mass. 


216; sett Vv. Pray, 10 Allen 378, 87 
AmD 6 

eich. ee he v. Orttenburger, 242 
Mich. 57, 217 NW 753; Kangas_ v. 
Champion Iron Co., 228 Mich. 237, 
199 NW 616; Wine v. Newcomb, 203 
Mich. 445, 169 NW _ 832; Blakeley v. 
White Star Line, 154 Mich. 635, 118 
NW 482, 129 AmSR 496, 19 LRANS 
1025 Cousineau v. Muskegon Tract., 
ete., Co., 145 Mich. 314, 108 NW 720: 
Engel v. Smith, 82 Mich. 1, 46 NW 
21, 21 AmSR 549; Brezee v. Powers, 
80 Mich. 172, 45 Nw 130. 

Minn.—Schmidt v. George H. Hurd 
Realty Co.,.170 Minn. 322, 212 NW 
903; Ober v. Golden Rule, 146 Minn. 
347, 178 NW 586; Mitton v. Cargill 
El. Co., 129 Minn. 449, 152 NW 753 
{foll Mitton v. Cargill El. Co., 124 
Minn. 65, 144 NE 434]; Jewison v. 
Dieudonne, 127 Minn. 163, 149 NW 
20; Dahl V. Valley Dredging CO, “ZS 
Minn. 90, 145 NW 796, 52 LRANS 
TSS Depue v. Flatau, 100 Minn. 299, 
111 NW 1, 8 LRANS 485; Lauritsen 
v. American Bridge Co., 87 Minn. 518, 
92 NW 475; Mastad v. Swedish 
Brethren, 83 Minn. 40, 85 NW 913, 85 
AmSR 446, 53 LRA 8038; Corrigan v 
Hlsinger, 81 Minn. 42, 83 NW 492; 
Emery v. Minneapolis Industrial Ex- 
position, 56 Minn. 460, 57 NW 1132 
Trask v. Shotwell, 41 Minn. 66, 42 
NW 699; Nash v. Minneapolis Mill 
Co., 24-Minn. 501, 31 AmR 349. 

Miss.—Allen v. Yazoo, ete., R. Co., 
111 Miss. 267, 71 S 386; Lepnick v. 
Gaddis, 72 Miss. 200, 16 S 213, 48 Am 
SR 547, 26 LRA 686. 

Mo.—Vogt v. Wurmb, 300 SW 278; 
Roman vy. King, 289 Mo. 641, 233 SW 
161, 25 ALR, 1263; Cluett v. Union 
Electric Light, etc. Co, 220 SW 
865; Ford v. Dickinson, 280 Mo. 206, 
217 SW 294; Menteer v. Scalzo Fruit 
Co., 240 Mo. 177, 144 SW 833; Glaser 
Vv. Rothschild, 221 Mo. 180, 120 SW 
1, 22 LRANS. 1045, 17 AnnCas 576; 
Crawford Vv. Kansas City Stock Yards 
Co., 215 Mo. 394, 114 SW 1057; Straub 
v. Soderer, 53 Mo. 38; Purdy v. 
Loew’s St. Louis Realty, etc., Corp., 
(A.) 294 SW 751; Scott v. Kline’s, 
Inc., -(A.) 284 sw 831; Jackson v. 
Quarry Realty Co., (A.) 231 SW 1063; 
Hunter v. American Brake Co., (A.) 
231 SW 659; Cluett v. Union Electric 
Light, etc., Co., (A.) 205 SW 72; Mc- 
Cullen v. ’Fishell Bros. Amusement 
Co., 198 Mo. A. 130, 199 SW 439; 
Ward v. Kellogg, 164 Mo. A. 81, 148 
SW 174; Reynolds v. St. Louis South- 
western R. Co., 162 Mo. A. 618, 142 
av 1097; Murrel v. Smith, 152° Mo. 

95; 133 SW 76; Schaaf v. St. Louis 
Basket, ete, .CO.. LolyuMow- A. 3865. 13h 
SWw 936; Hillerbrand v. May ‘Mer- 
cantile Co., 141 Mo. A. 122, 121 SW 
326; Shaw v. Goldman, 116 Mo. A. 
332, 92 SW 165; BWisenberg v. Mis- 
souri Pac. R. Co., 33 Mo. A. P 

Mont. —Chichas v. Foley Bros. 
Grocery Co., 73 Mont. 575, 236 P 361; 
Montague v. Hanson, 38 Mont. 376, 99 
P 1063. 

Nebr.—Tucker v. Draper, 62 Nebr. 
66, 86 NW 917, 54 LRA 321. 

N. H.—Lavoie v. Nashua Gummed, 
etc., paper Co., 79 N. H. 97, 105 A 4. 

N. J.—Gibeson v. Skidmore, 99 N. 
Tiida, £31, 122 A. 147; Kappertz: v. 
The Jerseyman, 98 N. igual 836, 121 
A 718; Mayes v. Splitdorf Blectrical 
Co., 94. N. J. L. 460, 111 A’ 10; Rom 
v. Huber, 93 N. J. 13 360, 108 "A 361 
{aff 94 IN; Ose DoS) 109 A ooo 
Higgins v. Goerke- Krich Go 91 IN: 

lL. 464, 467, 103 A 37 [eit Gye]: 


Cooper v. Reinhardt, 91 N. J. L. 402, 
103 A 24; Sefler v. Vanderbeek, 88 
N. J. L. 686, 96 A 1009; Moersdorf 
v. New, York Tel’ 'Co., 84°N. Jv Lae -747; 
87 A 473; Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 A 324, 34 LRANS 
1077, AnnCas1912D 129; Sommer v. 
New Jersey Public Serv. Corp., 79 
Nis Jee 8495315 A 8925" Nolan ain: 
Bridgeton, ete., Tract. Co., 74 N. J. L. 
559, 65 A 992; Smith y. Jackson, 70 
N. J. L. 188, 56 A 118; Furey v. New 
York "Cents ete:* Ri Con ote Nae Le: 
270, 51 A 505; Sebeck v. Plattdeutsche 
Volkfest Verein, 64 N. J. L. 624, 46 
A 631, 81 AmSR 512, 50 LRA 199; 
Polony v. James Brady’s Sons Co., 
(Sup.) 126 A 675; Painter v. Hudson 
Trust Co., (Sup.) 126 A 686; Klap- 
proth v. Baltic Pier, ete., Co., (Sup.) 
43 A 981 

N. Y.—Besner v. Central Trust Cos 
230 N. Y. 357, 1380 NE 577, 23 ALR 
1081; Barrett v. Lake Ontario Beach 
Impr. Co., 174 N. Y. 310, 66 NH 968, 
61 LRA 829; Bunnell v. Stern, 122 N. 
Y.6539, 25 NE 910,19 AmSR. 519, ‘10 
LRA 481, 26 AbbNCas 238; Hart v. 
Grennell, 122 N. -Y. 371, 25 NH 354; 
Larkin v. O’Neill, 119 N. Y. 221, 23 
NE 563; Larmore v. Crown Point 
Iron Co., 101 N. Y. 391, 4 NE 752, 54 
AmR 718; Camp v. Wood, 76 N. Y. 92, 
32 AmR 282; Beck v. Carter, 68 N. Y. 
283, 23 AmR 175 [aff 6 Hun 604]; 
Ackert v. Lansing, 59 N. Y. 646; 
Clancy v. Byrne, 56 N. Y. 129, 15 AmR 
391 [rev 65 Barb. 344]; Coughtry v. 
Globe Woolen Co., 56 N. Y. 124, 15 
AmR 387 [rev 1 Thomps. & C. 452]: 
Nicholson v. Hrie R. Co., 41 N. Y. 
525°) De hee we Ps. Pardy Constr. 
Co., 222 App. Div. 374, 226 NYS 845; 
Stacy v. Shapiro, 212 App. Div. 723, 
209 NYS 305; McNally v. Oakwood, 
210 App. Div. 612, 206 NYS 759 [aff 
240 N. Y. 600 mem, 148 NE 722 mem]; 
Tryon v. Chalmers, 205 App. Div. 
816, 200 NYS 362 [app dism 240 N. Y. 
580 mem, 148 NE 713 mem]; Marino 
v. Barrell, 201 App. ' Div: 367, 194 
NYS 356 {aff 235 N. Y. 513 mem, 139 
NE 715 mem]; Murphy v. Broadway 
Impr. Co., 189 App. Div. 692,,178 NYS 
860; Lyman vy. Putnam Coal, etc., Co., 
182 App. Div. 705, 169 NYS 984 [aff 
230 N. Y. 548 mem, 1380 NE 888 mem]; 
Ford v. Wanamaker, 165 App. Div. 
284, 150 NYS 795; Sullivan v. New 
York Tel. Co., 157 App. Div. 642, 142 
NYS 735 [aff 215 N. Y. 678 mem, 109 
NE 1093 mem]; Patnode v. Foote, 
153. App. “Div. .494,.138 °~NYS° 221; 
Higgins v. Ruppert, 124 App. Div. 530, 
108 NYS 919; Schnitzer v. Phillips, 
108 App. Div. 17, 95 NYS 478; With- 
ers v. Brooklyn Real Est. Exch., 106 
App. Div. 255, 94 NYS 328; Dutton 
v. Greenwood Cemetery Co., 80 App. 
Div. 352, 80 NYS 780; Huebner v. 
Hammond, 80 App. Div. 122, 80 NYS 
295 [aff 177 N. Y. 587 mem, 69 NE 
1124 mem]; Grifhahn v. Kreizer, 62 
App. Div. 413, 70); NYS ‘973 ‘Laff 171 
N. Y. 661 mem, 64 NE 1121 mem]; 
Peckett v. Bergen Beach Co., 44 App. 
Div. 559, 60 NYS 966; Quirk v. Siegel- 
Cooper Co., 43 App. Div. 464, 60 NYS 
228; Flanagan v. Atlantic Alcatraz 
Asphalt Co., 37 App. Div. 476, 56 NYS 
18; Miller v. Brewster, 32 App. Div. 
559, 53: NYS. 1; Wilson v. Olano, 28 
App. Div. 448, 61 NYS 109; Dinnihan 
v. Lake Ontario Beach Impr. Co., 8 
App. Div. 509, 40 NYS 764; Richmond 
County v. Wandel, 6 Lans. 33 [aff 59 
Nyy. 64043 Baker v. Byrne, 58 Barb 
438; Damm Vv. Kohn, 98 Misc. 648, 163 
NYS 258: Roth v. G. A. Fela Co., 59 
Misc. 214, 110 NYS 427; Krey Mi 
Schlussner, 16 NYS 695. 

N. C.—Brigman v. Fiske-Carter 
Constri+Co. 9192 No 'Co'791, 136. Sh 


125, 49 ALR 773; Ellington v. Ricks, 


179 N. C. 686, 102 SE 510; Nicholson 
v. Southern Express Co.,5170 ‘N.C. 
68, 86 SE 786, 787 [cit Cyc]. 
N. D.—Costello v. Farmers’ Bank, 
34 N. D. 131, 157 NW 982. 
Oh.—Cincinnati Base Ball Club Co. 
v. Eno, 112 Oh. St. 175, 147 NE 86; 


|] Coney Island Co. v. Mitsch, 15 OhS& 


CP 653, 3 OhNPNS 81; Smith v. 
Newark Ice, etc., Co., 8 OhS&CP 283. 

Okl.—Chickasha Milling Conways 
Plowman, 94 Okl. 170, 221 P 476; 
Faurot v. Oklahoma Wholesale Gro- 
ecery Co., 21 Okl. 104, 95 P 4638, 17 
LRANS 136. 

Or.—Hicks v. Peninsula Lumber 
Co., 109 Or. 305, 220 P 183 [foll Sen- 
ter v. Peninsula Lumber Co., 109 Or. 
325, 220 P 139]. 

Pa.—Kapuscianski v. Philadelphia, 
etc., Coal, etce., Co., 289 Pa. 388, 137 
A 619; Markman v. Fred P. Bell 
Stores Co., 285 Pa. 378, 132 A 178, 43 
ALR 862; Fredericks v. Atlantic Re- 
fining Coi,282* Pas '8;9027 HA 2615-38 
ALR 611; Corbin v. Haws Refrac- 
tories Co., 277 Pa. 126, 120 A 811; 
Chapman v. Clothier, 274 Pa. 394, 396, 
118 A 356 [cit Cyc]; Jones v. Penn- 
sylvania. Coal, ete. Corp., 255 Pa, 
339, 99 A 1008; Truby v. Nolan, 86 
Pa. Super. 270; Donohue v. Western 
Union Tel. Co., 57 Pa. Super. 251; 
Breckenridge v. Bennett, 7 Kulp 95. 

R. I.—Langley v. F. W. Woolworth 
Co., 47 R. 1. 165, 181 A 194; Redding-~ 
ton v. Getchell, 40 R. I. 4638, 101 A 
123 [rearg den 102 A 88]; Beehler 
v. Daniels, 18 R. I. 5638, 29 A 6, 49 
AmSR 790, 27 LRA 512. 

Ss. C.—Bradford v. KF. W. Wool- 
worth Co., 141 S. C. 453, 140 SE 105. 

Tenn.—Worsham vy. Dempster, 148 
Tenn. 267, 255 SW 52; Buckeye Cot- 
ton Oil Co. Vv. Campagna, 146 Tenn. 
389, 242 SW 646; Chattanooga Ware- 
house, ete, Co. v. Anderson, 141 
Tenn. "288, 210 SW. 1538; Durham Vv. 
Johnson, 8 Tenn. Civ. A. 344; Louis- 
ville, etc., R. Co. v. Hensley, 7 Tenn. 
Civ. A. 610, 616 [cit Cyc]; Ellis v. 
Memphis Cotton Oil Co., 3 Tenn. Ciy. 
A. 642, 653 [quot Cyc]. 

Tex.—San Antonio, ete., R. Co. v. 
Morgan, 92 Tex. 98, 46 SW 28; Bleich 
v. Emmett, (Civ. A.) 295 SW 223; 
Flippen- Prather Realty Co. v. Mather, 
(Civ. A-): 207 (SW 12132 (St.Louis 
Southeastern R. Co. v.. Rea, (Civ. A.) 
202 SW 812; Weatherford Mach., etc., 
Coury. Pope, (Civ. A.) 1382 SW 503: 
Galveston, ete, R. Co. v. Schuess- 
ler, 56 Tex, Giv.. A. 410, 120 SW 
1147;- Consolidated Kansas City 
Smelting, ete, Co. vy. Binkley, 45 
TexinCiv.; A‘ 100, 99 SW 181; Fry v. 
Hillan, (Civ. A.) '37 SW 359. 

Utah. —Winterowd v. Christensen, 
251 P 360, 361 [cit Cyc]; Hogge v. 
Salt Lake, ete., R. Co., 47 Utah 266, 
153 | P: 585, 589 [eit Cyc]; Quinn yv. 
Utah Gas, etc., Co., 42 Utah 1138, 129 
P 362, 43 "LRANS 328; Brown v. Salt 
Lake City, 33 Utah 222, 9325s SOy 
126 AmSR 828,. 14 LRANS 619, 14 
AnnCas 1004. 

Vt.—Hoadley v. International Pa- 
per Co., 72 Vt. 79, 47 A 169. 

Va. —Virginia Tron, etce., Co. v. Per- 
key, 143 Va. 168, 130 SH 403; Petty- 
john v. Basham, 126 Va. 72, 100 SE 
818; Clark v. Fehihaber, 106 Va. 803, 
56 SH 817, 183 LRANS 442; Richmond, 
ete., R. Co. v. Moore, 94 Va. 493, 27 
SH 70, 87 LRA 258. 

Wash.—Mitchell v, Barton, 126 
Wash. 232, 217 P 998; Driscoll v. 
Deveenere, "110 Wash. 307, 188 P 408; 
Alaska Pac. SS. Co. v. Sperry Flour 
Co., 107 Wash. 545, 182 P 634, 185 
P 583; Polk v. Spokane Interstate 
Fair, 73 Wash. 610, 182 P 401; Greene 
v. Seattle Athletic Club, 60 Wash. 
300,.304, 111 P 157, 32 LRANS 713 


[cit Cyc]; Hanson v. Spokane Valley 
Pane: etc, Co., 58 Wash. 6, 107 P 


W. Va.—Starcher v. South Penn Oil 
Co., 81 W: Va. 587, 95 SE 28; Sesler 
v. Rolfe Coal, etce., Co., 51 W. Va. 318, 
41 SE 216. 

Wis.—Morgan v. Budlong, 162. Wis. 
578, 156 NW 958; Carter v. Rockford, 
ete., R. Co., 147 Wis. 86, 182 NW 598; 
Lehman v. Amsterdam Coffee Co., 146 
Wis. 213, 1381 NW _ 3862; Hupfer Vv. 
National Distilling Co., 114 Wis. 279, 
90 NW 191. 
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reasonably exposed to danger,’?’ and is therefore 
liable for injuries received by invitees as a result 


Eng.—Sutcliffe v. Clients Inv. Co., 
Ltd., [1924] 2 K. B. 746; Hayward v. 
Drury lane Theatre, Ltd., [1917] 2 
K. B. 899; Pritchard v. Peto, [1917] 
2 K. B. 173; Norman v. Great West- 
ern R. Co., [1915] 1 K. B. 584, 594, 8 
BRC 972]; Morris v. Carnarvon 
County, [1910] 1 K. B. 159; Marney 
v. Scott, [1899] 1 Q. B. 986; Heaven 
v. Pender, 11 Q. B. D. 503, 19 ERC 
81; Smith v. London, etc., Docks Co., 
Deer ates) 827: Cy. BP. 43265: Indermaum* Vv. 
Dames, L. R. 1 C. P. 274, 19 ERC 64 
fasts) Riv29 Coy Pasi: siolmes :v. 
North Eastern R. Co., L. R. 6 Exch. 
123; The Moorcock, 14 P. D. 64 [foll 
Butler v. McAlpine, [1904] 2 Ir 
445]; Thompson v. North Hastern R. 
Co,; 2) B.& S:119,.110' ECL, 119,121 
Reprint 1017; Chapman v. Rothwell, 
EK. B. & E. 168, 96 ECL 168, 120 Re- 
print 471; Anderson vy. Coutts, 58 J. 
P. 369; The Ville de St. Nazaire, 52 
Wkly. Rep. 68. 

Man.—Gunn v. Canadian Pac. R. 
Co.,. 22 Man. 352, 1 DomLR 232, 20 
WestLR 219, 1 WestWkly 804. 

Ont.—Nickell v. Windsor, 59 Ont. 
L. 618, [1927] 1 DomLR 379; Knowl- 
ton v. Hydro-Electric Power Commn., 
58 Ont. L. 80, [1926] 1 DomLR 217; 
Durant v. Ontario, ete., Power Co., 
41 Ont. L. 130; Flynn v. Toronto 


Industrial Exhibition Assoc., 9 Ont. 
L. 582, 5 OntWr 550; Marshall v. 
Industrial Exhibition Assoc., 1 Ont. 


L. 319, 21 CanLT@OccNotes 203 [app 
dism 2 Ont. L. 62, 21 CanLTOcc 
Notes 368]; Rogers v. Toronto Public 
School Bd., 22 Ont. A. 597 [app dism 
27. Can. S: C. 448]; Sangster v. T. 
Eaton Co., Ltd., 25 Ont. 78; Carroll v. 
Freeman, 23 Ont. 283; 
Montreal Tel. Co., 42 U. C. Q. B. 577. 

Que.—Calhoun vy. Windsor Hotel 
Co., 4 Que. Super. 471. 

“The owner who expressly or by 
implication invites or induces others 
to come upon his premises, whether 
for business or other purposes, owes 
to them the duty of being reasonably 
sure he is not inviting them into 
danger, and must exercise ordinary 
care and prudence to render the 
premises reasonably safe.’’ Leonard 
v. Enterprise Realty Co., 187 Ky. 578, 
581, 219 SW 1066, 10 ALR 238 [cit 
Cyc]. To like effect Upp v. Darner, 
150 Iowa 403, 130 NW 409, 32 LRANS 
743, AnnCas1912D 574; Majestic Thea- 
ter Co. v. Lutz, 210 Ky. 92, 275 SW 16. 

[a] “The law imposes the duty 
upon the owner or occupier of prem- 
ises who directly or by implication 
invites persons to come upon his 
premises, to take reasonable care to 
see that his premises are in a rea- 
sonably safe condition, so that per- 
sons who come there upon his invi- 
tation shall not be injured while 
using such premises with reasonable 
care for the purpose for which the 
invitation was extended.” Devaney 
v. ys El. Co., 251 Ill: 28, 34, 95 NE 
990. 

[b] “he courts are agreed that 
the owner or occupier is bound to use 
reasonable or ordinary care and pru- 
dence to keep his premises safe for 
the benefit of those who come upon 
them by his invitation, either ex- 
press or implied, and any failure of 
duty in that regard will make him 
liable to any one injured without 
negligence or fault.”” McDermott v. 
Burke, 256 Ill. 401, 405, 100 NE 168 
Patt 7 OT An 41 5)]5 

[c] Leading case.—Sweeny v. Old 
Colony, ete., R. Co., 10 Allen (Mass.) 
368, 87 AmD 644, is a leading case 
largely followed and frequently cited 
to the proposition in the text. Geog- 
nee v. Fox, 104 Conn. 129; 1382 A 

[d] Implied warranty of safety.— 
“Where a party in possession of 
premises throws the same open to 
the public for the purpose of gain, 
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he impliedly warrants the premises 
to be reasonably safe for the pur- 
poses for which they were designed.” 
Schnizer v. Phillips, 108 App. Div. 17, 
18, 95 NYS 478 [quot Bayley v. Curtis 
Bros. Lumber Co., 124 App. Div. 496, 
498, 108 NYS 937; Weiner v. Scherer, 
64 Mise. 82, 84, 117 NYS 1008]. 

72. U. S.—Bennett v. Louisville, 
ete.) RiiCo:,, 102) Das. 507, 26gda. sed. 
285; New York Lubricating Oil Co. 
v. Pusey, 211 Fed. 622, 129 CCA 88. 

Ala.—vU. S. Cast Iron Pipe, etc., Co. 
v. Fuller, 212 Ala. 177,102 S25, 27 
[quot Cyc]; Tennessee Coal, etc., Co. 
v. Burgess, 158 Ala. 519, 47 S 1029, 
1031 [quot Cyc]. 

Cal.—Sawyer v. Hooper, 79 Cal. A. 
895, 249 P 530. 

Colo.——Windsor Reservoir, ete., Co. 
v. Smith, 261 P 872; Hayko v. Colo- 
rado, etc., Coal Co., 77 Colo. 143, 235 
P 3738, 39 ALR 482. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem]. 

Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208. 

Ill.—Milauskis v. St. Louis Ter- 
minal R. Assoc., 286 Ill. 547, 122 NE 
78; Purtell v. Philadelphia, ete., Coal, 
ete.;Co. 256 TIL. 110,99) INE 899,43 
LRANS 198, AnnCas1913E 335 [aff 
LGW aLlTs Aw 125). 

Ind. — Thistlewaite v. Heck, 175 
Ind. A. 359, 128 NE 611; Cleveland, 
ete., R. Co. vy. Jones, 51 Ind. A. 245, 
99 NE 508. 

Ky.—Gosney-v. Louisville, etc., R. 
Co.; 169, Ky. 3238, 327, 1838 SW 538, 
LRA1916B 458 [quot Cyc]. 

Md.—Agricultural, etce., Assoc. v. 
Gray, 118 Md. 600, 603, 85 A 291 [cit 
Cyc]. 

Mich.—Powers v. Harlow, 53 Mich. 
507, 19 NW 257, 51 AmR 154. 

Mo.—State v. Ellison, 281 Mo. 667, 
220 SW 498 [quashing record Barnett 
v. Kansas City, (A.) 214 SW 240]; 
Murrel v. Smith, 152 Mo. A. 95, 133 
Sw 76. 

Mont.—Chichas v. Foley Bros. Gro- 
eery.. Co., 73). Mont. 95:75,.236. PP. 3Qts 
Montague v. Hanson, 38 Mont. 376, 
387, 99 PB 1063 [eit Cyc]. 

N. J.—Delaware, ete, R. Co. v. 
Reich, 61 N. J. L. 685, 40 A 682, 68 
AmSR 727, 41 LRA 881; Phillips v. 
Burlington Library Co., 55 N: J. L. 
307, 27 A 478. 

N..Y.—Flynn v. New Jersey Cent. 
Ri. Coin, L420 INS FY. 48900 3.0 INE 14s 
Hart v. Grennell, 122 N. Y. 371, 25 
NE 354; Larkin v. O’Neill, 119 N. Y. 
221, 23 NE 563; McNally v. Oakwood, 
210 App. Div. 612, 206 NYS 759 [aff 
240 N. Y. 600 mem, 148 NE 722 mem]; 
Murphy v. Broadway Impr. Co., 189 
App. Div. 692, 178 NYS 860; Wilson 
v. Olano,:28 App. Div. 448, 51 NYS 
109; Sunderlin v. Hollister; 4 App. 
Div. 478, 38 NYS 682. 

N. C.—Nicholson v. Southern Ex- 
press Co., 170 N. C. 68, 86 SE 786, 
787 [eit Cyc]. 

Pa.—Chapman v. Clothier, 274 Pa. 
894, 396, 118 A 356 [cit Cyc]; Truby 
v. Nolan, 86 Pa. Super. 270. 

Tenn.—BHllis v. Memphis Cotton Oil 
Co., 8 Tenn. Civ. A. 642, 658 [quot 
Cyc]. 

Tex.—Johnson v. Atlas Supply Co., 
(Civ. A.) 183 SW 31; Missouri, etc., R. 
Co. v. Moore, (Civ. A.) 172 SW 568. 

Utah.—Winterowd v. Christensen, 
251 P 360, 361 [eit Cyc]. 

Wash.—Driscoll vy. Devenere, 110 
Wash. 307, 188.P 408; Stone v. Smith- 
Premier Typewriter Co., 48 Wash. 
204,193) P2109: 

W. Va.—Smith v. Sunday Creek Co., 
74 W. Va. 606, 82 SE 608. 

Wis.—Zetley v. Jame Realty Co., 
185 Wis. 205, 201 NW 252. 

Wyo.—Loney v. Laramie Auto Co., 
255 P 350. 
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of a dangerous condition of the premises.’* As, 
however, the owner or occupant is not an insurer of 


Ont.—Valiquette v. Fraser, 9 Ont. 
L. 57, 4 OntWR 543, 25 CanLTOce 
Notes 36 [app dism 12 Ont. L. 4, 8 
OntWR 55 (app dism 39 Can. S. C. 1, 
27 CanLTOccNotes 486) ]. i 

73. U. S.—Bennett v. Louisville, 
ete, Re Co..4102 UL S..577,, 26 she ed: 
235 


Ark.—St. Louis, ete., R. Co. v. Wir- 
bel, 104 Ark. 236, 149 SW 92, AnnCas 
1914C 277. 

Cal.—Wilson v. Union Iron Works 
Dry Dock Co., 167 Cal. 539, 544, 140 
P 250 [cit Cyc]. 

Ga.—Southern Paramount Pictures 
Co. v. Gaulding, 24 Ga. A. 478, 101 
SE 311. 

Ill.— Hagen v. Schleuter, 236 M1}. 
467, 86 NE 112, 22 LRANS 856; Cal- 
vert v. Springfield Electric Light, 
ete., Co. 231, TIL; 290,083 “NE 13414 
LRANS 782, 12 AnnCas 423; Noack v. 
Wosslick, 182 Ill. A. 425; Chapin vy. 
Walsh, 37 Ill. A. 526. 

Ind.—Cleveland, etc. .R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Iowa.—Wilmes v. Chicago Great 
Western R. Co., 175 Iowa 101, 156 
NW 877, LRA1917F 1024. 

Ky.—Louisville, ete, R. Co. v. 
Page, 203 Ky. 755, 263 SW 20; Gos- 
ney v. Louisville, ete., R. Co., 169 
Ky. 328, 327, 188 Sw 538, LRA1916E 
458 [quot Cyc]. 

Me.—Patten v. Bartlett, 111 Me. 
409, 89 A 375,49 LRANS 1120. 

Mass.—Smith v. New England Cot- 
ton Yarn Co., 225 Mass. 287,.114 NE 
353; Norton v. Hudner, 213 Mass. 257, 
100 NE 546, 44 LRANS 79; Marston 
v. Reynolds, 211 Mass. 590, 98 NE 
601; Davis v. Central Cong. Soc., 129 
Mass. 367, 37 AmR 368; Carleton v. 
Franconia Iron, etc., Co., 99 Mass. 216. 

Minn.—Jewison v. Dieudonne, 127 
Mian. 163, 149 NW 20. 

N. J.—Gibeson v. Skidmore, 99 N. J. 
Tyo be SL VSO A te. 

N. Y.—Sullivan v. New York Tel. 
Co, 157 App. Div. 642, 142-NYS 735 
{aff 215 N. Y. 678 mem, 109 NE 1093 
mem]; De Negro v. Christman, 77 
Mise. 147, 1386 NYS 364; Stern v. 
Miller, 60 Misc. 103, 111 NYS 659. 

Pa.—Fredericks v. Atlantic Refin- 
ing Co., 282 Pa. 8, 127 A 615, 38 ALR 
611; Corbin v. Haws Refractories 
Co., 270 Pa. 126,120 *A’ 81d. 

Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 223. 

W. Va.—Starcher v. South Penn Oil 
Co., 81 W. Va. 587, 95 SE 28. 

Eng.—Indermaur v. Dames, Ll. R. 2 
C. P. 311; Paddock v. North. Eastern 
R. Coy Use: cL. sRepa News. OO: 

Ont.—Denny v. Montreal Tel. Co., 
A210 Ex Oey ey Oe ts 

And see cases supra notes 71, 72. 

[a] “The gist of the liability con- 
sists in the fact that the injured 
party did not act merely on motives 
of his own, to which no act or sign 
of. the owner or occupier contributed, 
but that he entered the premises be- 
cause he was led by the acts or con- 
duct of the owner or occupier to be- 
lieve that the premises were intended 
to be used in the manner in which he 
used them, and that such use was not 
only acquiesced in, but was in ac- 
cordance with the intention or design 
for which the way or place was 
adapted and prepared or allowed to 
be used.” Gibeson y. Skidmore, 99 
IN. diewky kode: Dae At LA te 

[b] “It would be provocative of 
much injustice to establish a prece- 
dent’ which would leave without rem- 
edy the individual who, with no fault 
of his own, has sustained injuries 
in some shop or place of business 
because such premises were not kept 
in that reasonably safe condition 
which the public had a right to ex- 
pect.” Bayley v. Curtis Bros. Lum- 
ber Co., 124 App. Div: 496, 498, 108 
NYS 937. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the safety of invitees’? he is not required, at his 
peril, to keep the premises absolutely safe,7® but the 
measure of his duty in this respect is reasonable 
or ordinary care,’® and in determining whether such 


74, See supra § 235. 

75. U. S.—New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88. - 

Cal.—Shanley v. American Olive 
Co., 185 Cal. 552, 197 P 793, 794 [quot 
Cyc]; Hontz v. San Pedro, ete., R. Co., 
173 Cal. 750, 161 P 971. 

Tl.— Wilson v. Kelly, 52 Ill. A. 124, 

Ind.—Clark v. Huntington, 74 Ind. 
A. 437, 127 NE 301, 128 NE 453. 

Ky. —-Gosney v. Louisville, ete., R. 
€o., 169 Ky./ 323; -327, 183 SW. 538, 
LRA1916E 458 [quot Cyel: Anderson, 
etc., Distilleries Co. v. Hair, 103 Ky. 
196, 44 SW 658, 19 KyL 1822: 

Mass.—Shaw v. Ogden, 214 Mass. 
475, 102 NE 61. 

Minn. —Albachten v. Golden Rule, 
135 Minn. 381, 160 NW 1012. 

Mo.—Meyers v. Chicago, etc. R. 
Co., 103 Mo, A. 268, 77 SW 149.. 

Mont.—Montague v. Hanson, 38 
Mont. 376, 99 P 1063. 

N. Y.—Larkin v. O’Neill, 119 N. Y. 
221, 23 NE 563; Tryon v. Chalmers, 
205. App. Div. 816, 200 NYS 362 [app 
dism 240 N. Y. 580 mem, 148 NE 713 
mem]; McKeon v. Louis Weber Bldg. 
Ca., 84 NYS 913. 

Oh.— Kresge Co. v. Fader, 116 Oh. 
St. 718, 158 NE 174. 

Pa. —Newingham VendeeCs BlairiCos 
232 Pa. 511, 81 A 556; Sellmer v. 
Ringling, 62 Pa. Super. 410; Donohue 
v. Western Union Tel. Co., 57 "Pa. 
Super. 251. 

“A guest must take the premises 
as he finds them, with any risk ow- 
ing to their disrepair.” Beard. v. 
Klusmeier, 158 Ky. 1538, 156, 164 SW 
re 50 LRANS 1100, ”AnnCas1915D 

[a] Overhanging branch. — The 
-driver of a delivery wagon was pass- 
ing through defendant’s driveway by 
implied invitation and the-top of the 
wagon struck the limb of a tree, 
throwing the driver to the ground 
and causing his death. It appeared 
that there was no defect in the drive- 
way itself, and there was only a nar- 
row space near the outside edge of 
the gutter where the branch was 
near enough to the surface of the 
ground to reach the top of the 
wagon. Both the tree and the branch 
were conspicuous objects, scarcely 
capable of not being seen by anyone 
using the driveway, and the driver 
had been using the driveway almost 
daily with the same wagon for about 
eight months before the accident, 
driving immediately under the branch. 
It was held that the owner was not 
liable as she “had a right to believe 
that he was fully acquainted with 
the situation and with the risk of 
going to or near the very edge of the 
gutter at this point. Under these 
circumstances we are of opinion that 
as to him at any rate she was not 
negligent either in maintaining the 
branch or in failing to warn him of 
a possible danger therefrom.” Shaw 
om Ogden, 214 Mass. 475, 477, 102 NE 


{b] Person examining vacant 
property.—‘“‘A person who desires to 
examine a vacant house which is for 
rent, and who obtains permission 
from the owner so to do... must 
know from common experience that 
vacant houses have not, as a rule, 
any constant caretaker to keep them 
in proper condition, and that he 
therefore takes a certain risk in 
making such inspection. Then he has 
the privilege not only to make all 
reasonable inquiries as to the exact 
condition of the premises before go- 
ing thereon, but also to insist upon 
the landlord investigating and, if 
necessary, putting the property in a 
proper and safe condition for his ex- 
amination before he enters. But, in 
the absence of any such an under- 
taking on the part of the. landlord, 


‘ 
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we cannot see that by merely giving 
permission to examine, as here, he 
warrants the condition of the prop- 
erty or that he assures the safety of 
the person about to make such exam- 


ination.” Jackson y. Grayson, 13 Pa. 
Dist. 467. 
[c] The maintenance of a draw- 


bridge in a lumberyard, which leans 
over railroad tracks in the yard, does 
not constitute negligence as to a 
member of a railroad switching crew 
who knows of the danger of the situ- 
ation. Hontz v. San Pedro, etc., R. 
OOlnnet top acaleneio,: cio, el 6 teabegs 9 Td. 
(“conceding that the drawbridge pre- 
sented a danger, it was a danger 
known to the deceased—a danger 
whose risk he accepted and a danger 
for which 
only because of his own heedless- 
ness’’), 

{d] A wagonway leading to stock- 
yards need not be kept absolutely 
safe. Meyers v. Chicago, ete., R. Co., 
103 Mo. A. 268, 77 SW 149. 

[e] Ridge in carpet.—The -pro- 
prietor of a store, who invites the 
public into his place of business, is 
not guilty of negligence because one 
of the carpets on the floor has a 
slight ridge. Douglas v. Shepard 


ee Co., 217 Mass. 127, 104 NE 
at 
{f] Store floor wet during rain- 


storm.—‘‘The fact that during a rain- 
storm some water has blown into the 
front of a store on account of the 
opening of the door to admit cus- 
tomers, and the incoming shoppers 
during such rainstorm carry in 
moisture on their clothing and feet 
and umbrellas, and thereby and only 
thereby cause the floor inside the 
door and near thereto to become 
damp and more slippery than is the 
dry floor in other parts of the store, 
will not give rise to a cause of action 
against the owner or lessee of the 
store in favor of a later incoming 
patron who slips or falls on such 
damp floor and is injured by such 
fall.’ S. S. Kresge Co. v. Fader, 116 
Oh. St. 718, 158 NE 174, 

76. U. S—New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88. 

Ala.—Tennessee Coal, etc., Co. 
Burgess, 158 Ala. 519, 47S 1029, i031 
[cit \Cyel: 

Cal.—Hontz v. San Pedro, etce., R. 
COPLTS £CalAy5 0 16TH 9712 

Ind.—Laurie Co. v. McCullough, 
174 Ind. 477, 90 NE 1014, 92 NE 337. 

Iowa.—Upp v. Darner, 150 Iowa 
403, 130 NW 409, 32 LRANS 7438, Ann 
Cas1912D 574. 

Ky.—Leonard v. Enterprise Realty 
Co., 187 Ky. 578, 219 SW 1066, 1068, 
10 ALR 238 [cit Cyc]; Gosney v. 
Louisville, ete., R. Co., 169 Ky. 323, 
327, 1838 SW 538, LRA1916BH 458 [quot 
Cyc]; Branham v. Buckley, 158 Ky. 
848, 166 SW 618, 619, AnnCas1915D 
861 [cit Cyc]. 

Minn.—Dahl vy. Valley Dredging 
Co., 125 Minn. 90, 145 NW 796, 52 
LRANS 1173. 

Mo.—MecCullen v. Fishell Bros. 
Amusement Co., 198° Mo. A. 130, 199 
Sw 439. 

Mont.—Montague v. Hanson, 38 
Mont. 376, 387, 99 P 1068 [cit Cyc]. 

N. J.—Gibeson v. Skidmore, 99 N. 
J. L, 181, 122 A 747; Kappertz vy. The 
Jerseyman, 98 N. J. L. 836, 121 A 718; 
Mayes v. Splitdorf Electrical Co., 94 
N. J. L. 460, 111 A 10; Rom v. Huber, 
93 N. J. L. 360, 108 A 361 [aff 94 N. 
JoL. 258, 109° A 5604]. 

N. Y.—Bunnell v. Stern, 122 N. Y. 
539, 25 NE 910, 19 AmSR 519, 10 LRA 
481, 26 AbbNCas 238; Larkin v. 
O’ Neill, 119 N; YY. 221, 28 “NE: 563; 
McNally v. Oakwood. 210 App. Div. 
612, 206 NYS 759 [aff 240 N. Y. 600 
mem, 148 NE 722 mem, and cit Cyc]. 

Oh.—Coney Island Co. v. Mitsch, 


injury could befall him, 
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care has been exercised it is proper to consider the 
uses and purposes for which the property in ques- 
tion is primarily intended.’? 

The posting of a sign on premises stating that 


15 OhS&CP 653, 3 OhNPNS 81. 
Pa.—Lentz v. Allentown Bobbin 
Works, 291 Pa. 526, 140 A 541. 
R. I.—Langley v. F. W. Woolworth 
Cor, 4T Raho bree Aw o4; 
Tenn.—Ellis v. Memphis Cotton 
Oil Co., 3 Tenn. Civ. A. 642, 653 [quot 


Cyc]. 

Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 223. 

Utah.—Quinn v, Utah Gas, etc., 
Co,5, 42 Utah 113, 129: PR. 362; 43. 
LRANS 328. 


Var—Virginias Iron, ,ete~4-Con Vv. 
Perkey, 148 Va. 168, 130 SE 403. 

Wash.—Greene v. ‘Seattle Athletic 
Club, 60 Wash. 300, 304, 111 P 157, 
32 LRANS 713 [eit Cye ie 

Eng.—Pritchard v. Petro, [1917] 2 
Ke Bai 73: 

[a] “It is the duty to be reason- 
ably sure that one is not inviting the 
other into danger, and to avoid this 
one must exercise ordinary care and 
prudence to render and keep the 
premises in a reasonably safe condi- 
tion for such visitor.” Alabama By- 


Products Corp. v. Cosby; (Ala.) 115 
S 31, f 
{b] “he proprietor of a store to 


which prospective customers are in- 
vited, like any other person who, ex- 
pressly or impliedly, invited others 
upon his premises, is not an insurer 
of their safety while in the store, but 
owes to them merely the duty of ex- 
ercising reasonable care to Keep the 
store in a safe condition for .their 
proper use.’’ Kaufman Dept. Stores, 
Inc. v= Cranston, 258 Fed. 917, 918, 
169 CCA 637. 

[c] When one establishes a pri- 
vate way upon his own ground, and 
expressly or impliedly invites the, 
public to use it, he must observe rea- 
sonable care to keep it in safe condi- 
tion for users. Clark v. Huntington, 
74 Ind. A, 437, 127 NE 301, 128 NE 
453. 

Ordinary care as standard of duty 
generally see supra § 51. 

77. Hoyt v. Kansas City Stock- 
yards, (Mo.) 188 SW 106. 

[a] Stockyard.—In an action 
against the proprietor of a stockyard 
for an injury caused by slipping upon 
a grate-covered sewer opening, it is 
proper to take into consideration, on 
the question of reasonable care as to 
the condition of the premises, the 
fact that they were .primarily and 
chiefly maintained for receiving, 
holding, and sorting cattle and that 
the use of the premises by buyers and 
other foot passengers was only occa- 
sional and incidental, and ‘that de- 
fendant, in promoting sanitation, was 
obliged to construct and maintain 
sewer openings such as that on which 
plaintiff was injured. Hoyt v. Kan- 
sas City Stockyards Co., (Mo.) 188 
SW 106, 109 (‘‘there is of necessity a 
distinction between the degree of 
duty enjoined upon a city in the 
maintenance of its streets and side- 
walks, which are maintained solely 
for ways of passage, and that en- 
joined upon defendant in the mainte- 
nance of its stock pens and alley- 
ways, maintained primarily and 
chiefly for receiving, holding, and 
sorting cattle, and in which the use 
as ways of ingress and egress for 
foot passengers is only occasional 
and incidental. It is obvious that 
the latter occasional, incidental, and 
secondary use cannot be allowed to 
beget or pervert a rule which loses 
sight of the fundamental uses and 
purposes of these alleyways, which 
were not designed to serve as flower- 
banked boulevards for Baster pa- 
rades, but were intended simply as 
paved ways of access to the stock 
pens, wherein, on need arising, kine 
could be herded, driven, and sorted, 
and obstreperous cows headed. Sub- 
ject to the modification produced on 
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the owner will not be responsible for accidents oc- 
curring thereon does not relieve him of the duty 
of keeping the premises safe for invitees.”* 

[§ 238] 5. Extent of Invitation—a. In General. 
The duty to exercise care to keep property in rea- 
sonably safe condition for invitees thereon is ¢o- 
extensive with the invitation,’® with respect to 
time,®° place,®! and use,** and an invitee who goes 
beyond the bounds of his invitation in any of these 
respects loses the status of invitee and the rights 


which accompany that status.®* 
[§ 239] b. As Respects Time. 


the rule by the implied invitation 
held out by defendant to plaintiff 
and others similarly situated, the 
premises of defendant were private 
property. Defendant was not re- 
quired to consult primarily the com- 
fort, safety, and convenience of buy- 
ers ‘and others upon the premises by 
implied invitation, but, subject to the 
legal duty of maintaining its prem- 
ises ‘in a condition reasonably safe to 
such invitees, it had the right to so 
arrange its premises as to reasonably 
fit them, in consonance with ordi- 
nances forbidding nuisances, for 
stockyards, which was the business 
it was engaged in’’). 

78. Davis v. Ringolsky, 143 Mo. A. 
364, 127 SW 625. 

79. Ala.—Montevallo Min. 
Little, 208 Ala. 131, 93 S 873. 

Ariz. — Southwest Cotton 
Pope, 25 Ariz. 364, 218 P 152. 

Cal.—Powers v. Raymond, 497 Cal. 
126, 239 P 1069; Bush v. Weed Lum- 
ber Co., 63 Cal. A. 426, 218 P 618. 

D. C.—Coberth v. Great Atlantic, 
ete., Tea Co., 36 App. 569. 

Mass. —Judson v. American R. Ex- 
press Co., 242 Mass. 269, 136 NE 103. 

Minn.—Schmidt v. George H. Hurd 
Hod of Co., 170 Minn. 322, 212 NW 


’ Mo—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 8338. 

N. J.—Bonfield v. Blackmore, 90 
Nas ae 2528 L008 Ae tl 61s MNoLan Ay. 
Bridgeton, etc., Tract. Co., 74 N. J. L. 
559. 65 A 992; Ryerson v. Bathgate, 
67 N. J. L. 337. 51 A 708, 57 LRA 307. 

Va.—Pettviohn v. Basham, 126 Va. 
72, 100 SE 813. 


yo. 
255 P3850, 

Ont.—Knowlton v. Hydro-Electric 
Power Commn., 58 Ont, L. 80, [1926] 
1 DomLR 217. 

Austr.—South Australian Co. v. 
Richardson, 20 Austr. C. L. R. 181, 
9 BRC 52. 

“The owner’s liability for the con- 
dition of his premises is coextensive 
with his invitation.” Coberts v. 
Great Atlantic, etc., Tea Co., 36 App. 
{D, C.) 569, 575. 

80. See infra § 239. 

81. See infra §§ 240-242. 

82. See infra § 243. 

83. Landy v. Olson, etc., Sash, etc., 
Co., 171 Minn. 440, 214 NW _ 659; 
Gavin v. O’Connor, 99 N. J. L. 162, 
122 A 842, 30 ALR 1383; Bonfield v. 
Biackmore, 90 N. J. L. 252, 100 A 161; 
Ryerson v. Bathgate, 67 N. J. L. 337, 
338, 51 A 708, 57 LRA 307; Furey v. 
New York Cent., etc. R. Co., 67 N. 
J. L. 270, 51 A 505; Phillips v. Bur- 
lington Library Co., 55 N. J. L.' 307, 
27 A 478; Knowlton v, Hydro-Elec- 
tric Power Commn., 58 Ont. L. 80, 
[1926] 1 DomLR 217. 

“If the invitee goes beyond the 
bounds of his invitation he acts at 
his peril.” Landy v. Olson, etc., 
Sash, etc., Co., 171 Minn. 440, 
NW 659, 0. 

84 Cal.—Brinkworth y. Sam See- 
lig Co., 51 Cal. A, 668, 197 P 427. 

allaceck onky v. Stebbins, 164 Ill, A. 
439. 


Conev. 


Coxogy, 


The owner or per- 
son in charge of premises is bound to keep them 
in a reasonably safe condition for use by an invitee 
at all times to which the invitation extends,** but 
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is under no such duty at times to which the pa: 
tion does not extend.*® 
status as such by remaining on the premises beyond 
a reasonable time after his invitation has expired,*® 
but a slight delay for a proper purpose after the 
conclusion of his business does not deprive him of 
the status of an invitee.®” 

[§ 240] c. As Respects. Place—(1) In General. 
The duty to keep premises safe for invitees does 
not neeessarily apply to the entire premises. oS 


An invitee may lose his 


It 


extends to all portions of the premises which are 


Iowa.—Gardner v. Waterloo Cream 
Sqpematon Co., 134 Iowa 6, 11, 111 NW 


Minn.—Schmidt v. George H. Hurd 
caters Co., 170 Minn. 322, 212 NW 
03. ‘4 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 833. 

“It is said that there must be some 
time in the process of moving into 
and refitting a building prior to 
which the occupant is not to be held 
responsible for a defective elevator. 
But we think that the duty of the 
occupant of a building to have it rea- 
sonably safe for those who are in- 
vited to come there in connection 
with his business is a duty existing 
at the time when the invitation to 
enter the building is given.’’ Gard- 
ner v. Waterloo Cream Separator Co., 
supra. 

[a] During business hours a 
storekeeper is under a duty to keep 
the store safe for those who enter to 
purchase goods. Brinkworth v. Sam 
Seelig Co., 51 Cal. A. 668, 197 P 427. 

85. Cowen v. Kirby, 180 Mass. 504, 
62 NE 968; Schmidt v. George H. 
Hurd Realty Co., 170 Minn. 322, 212 
NW 903; Menteer v. Scalzo Fruit 
Co., 240 Mo. 177, 144 SW 833; Konick 
v. Champneys. 108 Wash. 35, 183 P 
75, 6 ALR 459. 

[a] The rule as to invitees pre- 
supposes that the invitee enters at a 
reasonable hour and conducts him- 
self in an orderly manner. Koniick 
v. Champneys, 108 Wash. 35, 183 P 
75, 6 ALR 459. 

{b] Livery stable.— Where one, 
after putting his team in a livery 
stable, and receiving a check there- 
for, returned, and, in attempting to 
put packages into the wagon, was 
injured, he was not, in the absence 
of a custom of the business, or a spe- 
cial invitation to do as he did, an in- 
vitee to whom the owner owed a duty 
to keep the premises safe. Cowen vy. 
Kirby, 180 Mass. 504, 62 NE 968. 

86. Currier v. Dartmouth College, 
117 Fed. 44, 54 CCA 430; Roseberry 
v. Niehaus, 166 Cal. 481, 187 P 282; 
Clarkin v, Biwabik-Bessemer Co., 65 
Minn. 483, 67 NW 1020; Thyken v. 
Excelsior "L. Assur. Co3s¢ de Altes WA 
244, 3849, 34 DomLR 533, [1917] 2 
WestWkly 772 [quot Cyc]. 

87. Roseberry v, Niehaus, 166 Cal. 
481, 137 P 232, 

[a] Bidding good-bye.—One who 
entered defendant’s premises on 
business did not lose his status as 
invitee because, after finishing his 
business, he remained on the prem- 
ises for a short time in order to say 
good-bye to defendant’s representa- 
tive. Roseberry v. Niehaus, 166 Cal. 
481, 187 P 232. 

88, Bush' v. Weed Lumber Co., 63 
Cal, A. 426, 218 P 618; Keeran v. 
Spurgeon Mercantile Co., 194 Iowa 


1240, 191 NW 99, 27 ALR 579. . And 
see cases infra notes 93-98. 
Cal.—Schmidt v. Bauer, 80 


89. 
Cal, 565, 22 P 256,.5 LRA 580; Cor- 
pert Mi. Spanos, ie Cal, A, 200, 173 P 


Iowa.—Keeran v, Spurgeon Mer- 


included within the invitation®® and which it is nec- 
essary or convenient for the invitee to visit or use 
in the course of the business for which the invita- 
tion was extended, and at which his presence 
194 Iowa 1240, 191 NW- 


cantile Co., 
99, 27 ALR 579. 

Ky. —Wall v. F. W. Woolworth Co., 
209 Ky. 258, 272 SW 730 

Mass.—Blood v. Ansley; 231 Mass. 
438, 121 NE 488. 

Minn.—Schmidt v. George H. Hurd 
Realty Co., 170 Minn, 322, 212 NW 
903; Mazey v. Loveland, 133 Minn. 
210, 158 NW 44, LRA1916F 279. 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 833. 

N. Y.—Brister v. Flatbush Leasing 
Corp., 202 App. Div. 294, 195 NYS 
424; Grill v. Gutfreund, 65 Misc. 506, 
120 NYS 86. 

Tenn.—Worsham v, Dempster, 148 
Tenn. 267, 255 SW 52; Chattanooga 
Warehouse, etc., Co. v. "Anderson, 141 
Tenn, 288, 210 SW 153. 


90. U..S—New York Lubricating 
Oil Co, v. Pusey, 211 Fed. 622, 129 
CCA 88. 

Ala.—O’Brien v. Tatum, 84 Ala. 
186, 4.S 158. 

Ark.—St. Louis, ete, R. Co. vy. 
Wirbel, 104 Ark, 236, 149 SW 92, 


AnnCasi1914C 277. 

Gee v. Jewell Cotton Mill 
Co., 29 Ga. A. 461, 116 SH, 17. 

Ill.—Milauskis v. St. Louis Ter- 
minal R. Assoc., 286 Tl. 547, 122. NE 
78; Franey v. Union Stock Yards. etc., 
Co., 235 Tll. 522, 85 NE 750 [aff:138 
Ill, A. 215]; Pauckner v. Wakem, 231 
Ill. 276, 88 NE 202, 14 LRANS 1118. 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99, 27 ALR 579. 

Co, v. Fergu- 


Ky, Ferguson, etc., 
Ansley; 231 Mass. 


son, 114 SW 29 
Mass.—Blood y. 
438, 121 NE 488; Smith v. New Eng- 
land Cotton Yarn Co., 225 Mass. 287, 
114 NE 353. 
Mich.— Pelton v. Schmidt, 104 
Mich. 345, 62 NW 552, 53 AmSR 462. 
Minn.—Landy v, Olson, ete., Sash, 
ete.. Co., 171 Minn. 440, 214 NW 659. 
Mo.—Miller v. George B, Peck Dry 
Goods Co., 104 Mo. A. 609, 78 SW 682. 


N. J.—Schaefer v. Colleoni Realty 
Gow. ‘one 133A, 77. 
N. Y.—Roth v. G A. Feld Co., 59 


Misc. 214, 110 NYS 427. 

Pa.—Reid v. Linck, 206 Pa. 109, 55 
A 849. 

S. C.—League v. Stradley, 68 S. Cc. 
515, 47 SE 975; Freer v. Cameron, 
38 S.C. L. 228, 55 AmD 663. 

Tenn.—Durham vy. Johnson, 8 Tenn, 


Civ. A. 344, 
Wash. — Alaska Pac. SS. Co. - 
Sperry Flour Co., 107 Wash, 545, 183 


P 634,185 P. 683. 

Ont.—Knowlton v. Hydro-Electric 
Power Commn., 58 Ont. L. 80, [1926] 
1 DomLR 217; MRE 4 v. Montreal 
Vel. Cosi42) U-C.4 OB. BUT 

“The heeheas invitation imposed 
the duty to care for the safety of the 
customer in all parts of the building 
where he might be expected.” Landy 
v., Olson, etce., Sash, etc., Co., 171 
Minn. 440, 214, NW 659, 660. 

[a] An implied invitation to visit 
a warehouse to obtain goods stored 
therein includes all the space occu- 
pied by the goods together with 
necessary passageways in and out 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


osu 


§ 240] ee 


should therefore reasonably be anticipated,®! or to 
But there is no duty 


which he is allowed to go.°? 


of the -warehouse. 
Wakem, 2381 Ill. 
LRANS 1118. 

[b] An employee of a tenant of a 
portion of premises, who goes upon 
such premises in connection with the 
performance of his duties as such 
employee, is an invitee with respect 
to the person in control of the prem- 
ises. Devine y. National Safe De- 
posit Co., 145 Tll. A. 322 [aff 240 Ill. 
369, 88 NE 804]. 

[c] A prospective tenant of a flat, 
who, after having inspected the flat 
in company with a person sent with 
him by the owner of the premises, 
goes to the-cellar with the knowledge 
of the person so sent, to inspect the 
fuel storage facilities, is an invitee 
of the owner and not a mere licensee. 
Serota v. Salmansohn, 256 Mass. 224, 
152 NE 242, 46 ALR 517. Prospective 
etn ages as invitee generaliy see supra 


fay Obtaining goods purchased.— 
Where a plumber went to defendant’s 
establishment to buy a piece of pipe 
and, upon the invitation of a person 
in authority, to whom the order was 
given, went to the top floor to get it, 
he was an invitee. Roth y. G. 1% 
Feld Co., 59 Misc. 214, 110 NYS 427. 

fe] Going into pool room while 
waiting to see proprietor.—Defendant 
operated a grocery store and pool 
room, the pool room being in the rear 
of the store. Plaintiff went into the 
store to see defendant on business 
and, finding him engaged in attend- 
ing to customers, strolled into the 
pool room, and, in walking around 
one of the tables, fell into an open 
trapdoor and wes injured. It was 
held that plaintiff was present by im- 
plied invitation. Driscoll v. Devenere, 
110 Wash. 307, 188 P 408. 

{f] Elevator.—The right of a per- 
son to use a passenger elevator in an 
office building is based on an implied 
invitation by the owner to all per- 
sons having business to transact 
within the building to use it. Griffen 
v. Manice, 166 N. Y. 188, 59 NE 925, 
82 AmSR 630, 52 LRA 922. 

{g] A department store owner 
maintaining a play room in conneéc- 
tion with its business for the use of 
customers’ children impliedly invites 
anyone in the store accompanied by 
children to make use of the play 
room at all proper times, and it is 
the duty of the owner to use reason- 
able care in providing a reasonably 
safe place for a child to play. 
O’Rourke v. Field, 307 Ill. 197, 138 
an 625, 27 ALR 1014 [aff 225 Ill. A. 
661]. 

[h] Reception room.—Where a de- 
partment store maintained a recep- 
tion room for female patrons who 
were accompanied. by their children, 
it was bound to keep such room in 
such condition that it would be rea- 
sonably free from danger to such 


Payckner v. 
276, 83 NE 202, 14 


children. Miller v. Geo. B. Peck Dry 
epee Co., 104 Mo. A. 609, 78 SW 
ae Invitation to seek engineer of 


building.—An intending tenant who, 
on going to the office of the super- 
intendent of a building, and finding 
on the door a sign directing him to 
inquire of or see the engineer, de- 
scends to the boiler room in search 
of the engineer, and is injured by 
falling into an unguarded ash pit, 
.is not a trespasser, so as to prevent 
recovery for his injuries, although 
there is a sign reading, “No Admit- 
tance,’ near the boiler room entrance, 
as the sign on the door of the super- 
intendent’s office is an _ invitation 
to find the engineer wherever he 
may be on the premises. Withers 
v. Brooklyn Real Est, Exch., 106 App. 
Div. 255, 94 NYS 328. Prospective 
ene as invitee generally see supra 


: [i]. Endeavor to find person who 
‘should be seen.—“If the master me- 
chanic had authority to employ loco- 
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motive firemen and was accustomed 
to do so at his office or anywhere in 
the yards where he might be found, 
and his office man directed appellee 
to seek him in the yards, in so doing 
he still had the right to rely upon 
the invitation and the duty of appel- 
lant to exercise ordinary care to pro- 
tect him from injury, and so long and 
into such places as he could go in the 
yards, without being himself negli- 
gent, he would have the right to con- 
tinue the search for the master me- 
chanic; and, if he was injured by the 
negligence of appellant while so en- 
gaged and in the exercise of ordinary 
care himself, it would be liable for 
the injury.” St. Louis, ete, R. Co. v. 
Wirbel, 104 Ark. 236, 244, 149 SW 92, 
AnnCas1914C 277. 

[k] Use of telephone by physician 
to summon assistance.—A physician 
who is called on to premises to treat 
an injured employee of the owner 
does not go beyond his invitation, so 
as to’ become a mere licensee, where 
he uses a telephone on the premises 
to summon further assistance, and he 
may therefore recover for injuries 
due to negligence of the owner of the 
premises in keeping the telephone in 
a dangerous condition. Jones v. 
Pennsylvania. Coal, etc., Corp., 255 Pa, 
339, 99 A 1008 

[1] Retail customer on premises 
of wholesale merchant.—‘It often 
happens that persons chiefly engaged 
in the sale of goods at wholesale 
without any special effort to attract 
retail trade, do permit small sales to 
customers upon their premises. It 
then becomes a question of fact as to 
whether one going to make a small 
purchase into such an establishment 
is an invitee upon different parts of 
the premises which are not ordinarily 
used in serving the persons making 
such purchases at retail. The duty 
of care varies in view of the circum- 
stances, and the owner of the busi- 
ness does not need to give that care- 
ful attention to all parts of his 
premises, aS would those who make 
an effort to attract many customers 
to goods displayed in all parts of 
their store. But the customer com- 
ing to such a place remains an in- 
vitee and the duty is cast upon the 
owner to use reasonable care to see 
that he may move about on his er- 
rand as might reasonably be ex- 
pected, without unnecessary danger. 
... There must be granted to the 
customer a reasonable freedom to ex- 
amine and inspect goods offered for 
sale; or he must be warned of peril, 
if it is sought to restrict his move- 
ments where otherwise he would be 
likely to go.” McNally v, Oakwood, 
210 App. Div. 612, 614, 615, 206 NYS 
759 [aff 240 N. Y. 600 mem, 148 NE 
722 mem]. 

[m] ; 
the premises into which persons are 
admitted for the purposes of the in- 
vitation tends to show the extent of 
the implied invitation. Wilsey v. 
Jewett Bros., etc., Co., 122 Iowa 315, 
98 NW 114; Union Warehouse Co, v. 
Prewitt, 50 SW 964, 21 KyL 61; 
Phillips v. Burlington Library Co., 55 
N, J. L. 307, 27 A 478. (2) Evidence 
that people were in the habit of wait- 
ing about the trapdoor’ through 
which plaintiff fell, for their mail, 
the store being used as a post-office 
building, was admissible, as tending 
to show that more care was required. 
Engel v. Smith, 82 Mich, 1, 46 NW 21, 
21 AmSR 549. (3) Effect of customs 
generally see Customs and Usages 
§§ 39-57. 

91. Cal.—Bush v,. Weed Lumber 
Co., 63 Cal, A. 426, 218 P 618. 

Md.—Kalus v. Bass, 122 Md. 467, 
89 A 731, AnnCas1916A 985. 

Mont.—Chichas v. Foley Bros. 
Grocery Co., 73 Mont. 575, 236 P 361. 

Tenn.—Worsham v. Dempster, 148 
Tenn, 267, 255 SW 52; Chattanooga 
Warehouse, etc., Co, vy. Anderson, 141 


A custom (1) as to parts of 
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with respect to the safety of other portions of the 
premises,®* which are not intended for the use of 


Tenn. 288, 210 SW 153; Durham v. 
Johnson, 8 Tenn, Civ. A. 344. 

Ont.—Knowlton v. Hydro-Electric 
Power Commn., 58 Ont. L. 80, [1926] 
1 DomLR 217. 

[a] Invitation to inspect with 
view to leasing.—Where a person in- 
quired about renting rooms over a 
certain store, and the owner said 
there were three or four rooms and 
a porch, and told him to look at 
them, but he found only two rooms 
without any porch, his visit to an- 
other room and a defective porch 
across the hall over another store 
was naturally and directly induced 
by the owner’s statement and invi- 
tation. Kalus v. Bass, 122 Md. 467, 
89 A 731, AnnCasi1916A 985. 

92. True v. Meredith Creamery, 72 
N. H. 154, 55 A 893; Hupfer v. Na- 


tional Distilling Co., 114 Wis. 279, 
90 NW 191. 
[a] Illustration. — Defendant, a 


distilling company, sold its slop to 
persons who drove their wagons un- 
der the slop vat and filled them 
therefrom. Defendant had an em- 
ployee to stir the slop, but customers 
who wished to do so were allowed to 
stir it for themselves. Plaintiff's in- 
testate was repeatedly allowed to go 
upon the platform around the vat 
and stir the slop, and once, while 
doing so, the vat burst and he was 
scalded to death. It was held that 
deceased, being where he was with 
defendant’s permission, and on busi- 
ness for their mutual benefit, was 
not a mere licensee, and defendant 
owed him the duty of ordinary care 
to see that the vat was kept in safe 


condition. Hupfer v. National Dis- 
tilling Co., 114 Wis. 279, 90 NW 191. 
93. U. §.—New York Lubricating 


Oil Co. v. Pusey, 211 Fed. 622, 129 


»> Louis,» ete; Co. 
Wirbel, 104 Ark. 236, age Sw 93, 
AnnCas1914C 2V 03 
Cal.—Schmidt v. Bauer, 80 Cal. 565, 
22 P 256, 5 LRA 580; Bush v. Weed 


Lumber Co., 63 Cal. A. 426, 218 P 
618; Corbett v. Spanos, 37 Cal. A. 
200, 13 Ps 769. 

aa. ——Williamson v. Neitzel, 260 P 
68 


Ill.— Milauskis v. St. Louis Termi- 


nal R. Assoc., 286 Ill. 547, 122 NE 
78; Franey v. Union Stock Yards, 
ete: Co.) #285 “EI. 522, °°85 » NE 760 
{aff 138 Tl]. A. 215]; Pauckner v. 
Wakem, 231 Ill. 276, 82 NE 202, 14 
LRANS 1118. 


Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99, 27 ALR 579. 

y.—Wall v. F. W. Woolworth Co., 
209 Ky. 258, 272 SW 730; Ferguson, 
etc., Co. v, Ferguson, 114 SW 297. 

Mass.—Dickie v. Davis, 217 Mass. 
25, 104 NE 567. 

Minn.—Schmidt v. George H. Hurd 
Realty Co., 170 Minn. 322, 212 NW 
903. 

Mo.—Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 8388; Glaser v. 
Rothschild, 221 Mo. 180, 120 SW ule 
22 LRANS 1045, 17. AnnCas 576. 

N. .C.—Jones v. Bland, 182 N. C. 
70, 108 SE 344, 16 ALR 1383. 

Tenn.—Worsham vy, Dempster, 148 
Tenn. 267, 255 SW 52; Chattanooga 
Warehouse, ete., Co. v. Anderson, 141 
Tenn. 288, 210 SW 153. 

Tex.—St. Louis Southeastern R. Co. 
v. Rea, (Civ. A.) 202 SW 812. 

W, Va.—Roberts v. Kelly Axe, etc., 
Co., 140 SE 283. 

Eng.—Anderson v, Coutts, 58 J. P. 


9. 

“Even though a person is an in- 
vitee upon the premises of another, 
the duty of the owner of the prem- 
ises to maintain the same in a safe 
condition applies only to that part 
of the premises that is appropriated 
by the owner as a place in which his 
business is conducted, and the nec- 
essary and proper part of said prem- 
ises reasonably to be used by. the 
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the invitee,?* and where he is not invited and should 
not reasonably be expected to go,®® because the 
invitee becomes a bare licensee if he goes, for pur- 


invitee to gain access to the portion 
of the premises used for purposes of 
business. The invitation... does 
not render the owner or occupant of 
the premises liable for negligence 
where the invitee is using a portion 
of the premises to which the invita- 
tion has not been extended, either 
expressly or impliedly, and which the 
occupant would not reasonably ex- 
pect the invitee to use in connec- 
tion with the conduct of business on 
said premises.” Keeran v. Spurgeon 
Mercantile Co., 194 Iowa 1240, 1242, 
191, NW .99, 27 ALR 579. 

[a] Going about in dark cellar.— 
If there was an implied invitation to 
a truckman from defendant to enter 
defendant’s cellar ‘to deliver a barrel 
of merchandise, there was no. invi- 
tation afterward to go about in the 
darkened cellar to find a clerk or a 
short cut to the store above. Scan- 
lon v. United Cigar pL onee Co.,. 228 
Mass. 481, 117 NE 8 

[b] Construction oe puilding.—A 
storage company, having an adjoin- 
ing building being constructed by a 
contractor, owed a concrete inspec- 
tor, employed in the construction of 
the adjoining buiiding, no duty of 
keeping its wareroom in reasonably 
safe condition, although the inspec- 
tor frequently consulted with the 
president of the storage company, and 
occasionally transacted business with 
him in the office of the storage com- 
pany,’ where he had never been in- 
vited into, and had no business to 
transact in, the wareroom. Chatta- 
nooga Warehouse, etc., Co. v. Ander- 
son, 141 Tenn. 288, 210 SW 153. 

94 Smith v. Hopkins, 120 Fed. 
921, 57 CCA 193; Wall v. F..W. Wool- 
worth Co., 209 Ky. 258, 272 SW 730. 

95. Wall y. F. W. Woolworth Co., 
supra; Jones v. Bland, 182 N. C.:70, 
108 SE 344, 16 ALR 1383; Worsham 
v. Dempster, 148 Tenn. 267, 255 SW 
52; Roberts v. Kelly Axe, etc., Co., 
(W. Va.) 140 SE 283. 

“Tt is only those parts of the prem- 
ises where the person invited is ex- 
pected to be that the owner is re- 
quired to keep in a reasonably safe 


condition.” Chattanooga Warehouse, 
etc., Co, v. Anderson, 141 Tenn. 288, 
294, 210 SW 153. 

96. U. S.—Peebles v. Exchange 
Bldg, Co,.,..15 Fs. (2d), 335. 

Ala.—Robinson v. Maryland Coal, 
etc:;. Co, 196 Ala. “604,572 US), 16): 
Louisville, etc., R. Co. v. Sides, 129 
Ala, 399, 29'S - 798. 

Ariz.—Southwest Cotton Co. y. 
Pope, 25 Ariz. 364, 218 P 152, 157 
[quot Cyc]. 


Cal.—Powers v. Raymond, 197 Cal. 
126, 239 P 1069; Lindholm v. North- 
western Pac. R. Co., 79 Cal. A. 34, 248 


PF 10332 
D. C.—Coberth v. Great Atlantic, 
etc., Tea Co., 36 App. 569. 


Ga. —Etheredge v. Georgia Cent, R. 
Co., 122 Ga. 853, 50 SE 1003 

TIll.—Rousch v. Oblong Gas ‘Co., a To) 
Tll, A. 600. 

Ky.—wWall v. F. W. ET ag Co., 
209 Ky. 258, 272 SW 73 

Ma. —Hyde Ve shinetenat 136 Md. 
445, 110 A 862. 

Mass.—Mur phy v. Boston, etc., R. 
Co., 248 Mass. 78, 142 NE 783; Black- 
stone v. Chelmsford Foundry Co., 170 
Mass. 321, 49 NE 635. 

Mich.—Hutchinson v. Cleveland- 
Cliffs Iron Co., 141 Mich. 346, 104 
NW 698; Pelton v. Schmidt, 97 Mich. 
231, 56 NW 689; ‘Armstrong v. Med- 


bury, 67 Mich. 250, 34 NW 566, 11 
AmSR 585. 
Minn.—Mazey v. Loveland, ‘133 


‘Minn. 210, 158 NW 44, 45, LRA1916F 
279 [cit Cyc]; Trask Vv. ‘Shotwell, 41 
Minn. 66, 42 NW 699. 

Mo.—Menteer v. Sealzo Fruit Co., 
240 Mo. 177, 144 SW 838; Glaser v. 
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Rothschild, 221 Mo. 180, 120 SW_ 1, 
22 LRANS 1045, 17 AnnCas 576; 
Shuck v. Security Realty Co., (A.) 
201 SW 559; Davis v. Ringolsky, 1438 
Mo, A. 364, 127 SW 625; Barry v. 
Calvary Cemetery Assoc., 106 Mo. A. 
358, 80 SW 709. 

Mont.—Chichas v. Foley Bros. Gro- 
cery Co., 738 Mont. 575, 236 P 361. 

Nebr.—Chesley v. Rocheford, 4 
Nebr. (Unoff.) 777, 98 NW 429. 

N. H.—Leavitt v. Mudge Shoe Co., 
GDNet sc OO. ied DEAL DOOe 

ING bids -_ Pederson v. American 
Smelting, ete., Co., 134 A 672; Phil- 
lips v. Burlington Library Co., 55 N. 
J. L. 307, 27 A 478. 

N. M.—Price v. Pecos Valley, etc., 
Rs CouwhbaN...M.5348,4855,.110 Pi565, 
LRA1$915B 827 [cit Cycl. 

N. Y.—Nesterovich v. Mt. Olivet 
Cemetery Co., 212 App. Div. 286, 208 
NYS 609, 612 [quot CJ]; Morrison 
v. Hotel Rutledge Co., 200 App. Div. 
636, 193 NYS 428; Flanagan v, At- 
lantic Alcatraz Asphalt Co., 37 App. 
Div. 476, 56 NYS 18; Castoriano v. 
Miller, 15 Mise. 254, 36 NYS 419; 
Flannigan v. American Glucose Co., 
11 NYS 688. 

N. C.—Ellington v. Ricks, 179 N. 
C. 686, 102 SE 510; Money vy. Trav- 
elers’ Hotel Co., 174 N. C. 508, 93 SE 
964, LRA1918B 493; Quantz v. South- 
Orn Hit COncdG UL IN. Cz Lay (49 CS Bia Os 

Okl.—Chickasha Milling Cor. ive 
Plowman, 94 Okl. 170, 221 P 476. 

Pa.—Jones v. Pennsylvania Coal, 
etc., Corp., 255 Pa. 339, ot A age 

Tenn.—Nashville, etc., Co. 
Lovejoy, 138 Tenn. 492, 508° 198 sw 
6LULCits Cyed. 

Tex.—Slough v. W. G. Ragley Lum- 
ber Co.,. (Civ. A.) 76. -SW 779: 

Vt.—Pierce v. Whitcomb, 48 Vt. 
127, 21 AmR 120. 

Wis.—Peake v. Buell, 90.Wis. 508, 
63 NW 1053, 48 AmSR 946. 

Eng.—Wilson v. Barry R. Co., 86 
Dire IAM <<a SS 

Alta.—Thyken v. Excelsior L. As- 
sur. Co., 11 Alta, L. 344, 349, 34 Dom 
LR 533, [1917] 2 WestWkly 772 
[quot Cyc]. 

“When an invitee steps beyond the 
bounds of his invitation he becomes 
a mere licensee and must take as he 
finds it the part of the premises he 
then enters.” Schmidt v. George H. 
Hurd Realty Co., 170 Minn, 322, 325, 
212 NW 903. To same effect Men- 
teer v. Scalzo, Fruit Co., 240 Mo. 177, 
144 SW 833. 

[a] Invitee not entitled to roam 
at will.—(i) One invited to come on 
the premises of another for the pur- 
poses of the latter does not thereby 
obtain the right to roam at will, with- 
out further invitation, to out of the 
way places on the premises, discon- 
nected from, and in no way pertain- 
ing to, the business in hand. Glaser 
v. Rothschild, 221 Mo. 180, 120 SW 
1, 22 LRANS 1045, 17 AnnCas 576. 
(2) “The invitee may not wander 
at will, without further invitation, 
to out-of-the-way or dangerous places 
on the premises.” Smith v. Jewell 
Cotton Mill Co., 29 Ga. A. 461, 116 


SE_17. 

[b] Employee swimming during 
noon hour.—Where an employee, a 
years old, during the 


boy sixteen 

noon hour, without the master’s 
direction and not in furtherance of 
his business, but with his knowledge 
and consent, voluntarily went swim- 
ming in a pond formed on the mas- 
ter’s premises as the natural conse- 
quence of moving clay therefrom, he 
was a mere licensee and the master 


was not liable for his _ being 
drowned. Spence v. Polenski, 110 
Nebr. 56, 193 NW 101. 


{[c] Crossing lawn.—Where one 
who was on premises at the invi- 
tation of the owner to transact busi- 
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poses of his own, to some part of the premises other 
than that to which he was invited.%¢ 
case of business property, there is no duty with 


So, in the 


ness with him in taking her depart- 
ture from the premises elected to 
cross the lawn instead of passing 
down the walk leading to the street, 
she became a mere licensee, and the 
owner was not liable for an injury 
which was received by coming in 
contact with a wire stretched along 
the outer edge of the premises, al- 
though he observed her going in the 
direction of such wire Mazey v. 
Loveland, 133 Minn. 210, 158 NW 44, 
45, LRA1916F 279 [eit Cyc]. 

{d] Passing through open door- 
way.—Plaintiff gave defendant a cat, 
which defendant asked her to pring 
to his shop. When plaintiff entered 
the shop she told defendant’s man- 
ager that he must put the cat in a 
closet or else it would run away. 
Defendant’s manager thereupon 
walked to the opposite side of the 
shop, opened a door, and said ‘Put 
her in here.” Plaintiff, supposing 
that the door led to a closet, stepped 
inside without looking and, as the 
door opened upon a flight of stairs 
leading down to the cellar, she fell 
and was injured. It was held that 
defendant was not liable. Ryerson 
v. Bathgate, 67_N. J. .L.. 387, 339, 51 
A 708, 57 LRA 307 €By what. he 
[defendant's manager] said and did, 
he merely represented that the door 
opened into a place which, when the 
door was promptly closed again, 
would securely detain the cat. She 
[plaintiff] had expressed no purpose 
to enter with the cat. On the con- 
trary, she had notified him that the 
cat would run away on the slight- 
est opportunity, which carried the 
inference that it was as important 
for the plaintiff to remain outside 
as it was for her to put the cat in- 
side. The natural thing for her to 
do was to place the cat through the 
opening with her hands and then per- 
mit Silvernail [defendant’s manager] 
to quickly close the door, so as to 
detain the cat. If he had said, ‘This 
is a closet,’ she would have had a 
right to assume it to be such; but 
even so, in view of her expressed 
purpose and his reply, she would 
have had no right ‘to infer an invita- 
tion to enter. If she went in with 
the cat, the way of exit required for 
her own withdrawal would neces- 
sarily be wider than would suffice for 
the cat’s escape. The cat was con- 
fessedly more active than she. If 
she went in, with the cat in‘her arms, 
it would, of course, be necessary for 
the door to be closed while she re- 
leased the cat from her grasp. It is 
quite impossible to see how the plain- 
tiff could then make her exit with- 
out permitting the cat to escape, es- 
pecially if the.closet was dark, and, 
in fact, she had’ not asked for a 
lighted one. It is sufficient to say 
that she had proposed no such round- 
about programme to Silvernail. The 
case shows that Silvernail formed a 
correct judgment of the exigencies 
of the problem, and that the plain- 
tiff did not. He opened the cellar 
door barely wide enough to enable 
her to inject the cat according to ‘the 
approved method, at the same time 
saying, ‘Put her in here.’ That was 
the extent of the invitation. The 
plaintiff exceeded the bounds of the 
invitation, and in doing so became a 
mere licensee. She was injured be- 
cause She inferred, without warrant, 
that she might safely enter through 
the door, and.because she thereupon 
did enter without taking observa- 
tions herself or making further in- 
quiries of Silvernail’’). 

fe] Use of bypath—wWhere plain- 
tiff was extended accommodation at 
defendant’s hotel pending the com- 
mencement of her services as an em- 
ployee, and an admittedly safe and 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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respect to the condition of portions of the prem- 
ises which are used by the owner or occupant for 
his own private purposes,®* or which are not de- 
signed for the use of customers or other persons 
The duty to keep premises 
safe for invitees extends, however, 
thereof which one is specifically invited by the pro- 
prietor to enter, even though the place so entered 
is not designed for the use of, or ordinarily used 
by, customers or persons coming to the premises on 
Where an invitee ‘does not go beyond 
the portion of the premises to which his invitation 


entering on business.%§ 


business.9? 


well lighted roadway provided proper 
means of ingress and egress, She was 
a mere licensee when she used an un- 
lighted bypath at night. Powers v. 
Raymond, 197 Cal. 126, 239 P 1069. 

[f] Use of elevator. — Where 
plaintiff, while on business in defend- 
ant’s factory, was accidentally locked 
in the attic, so that he could not go 
down the stairway, and he requested 
one of defendant’s workmen to take 
him down in the elevator, not know- 
ing that it was out of order, he was 
not entitled to damages for injuries 
received by its fall. Leavitt v. 
mses, Shoe Co., 69 N. H. 597, 45 A 

_[g] Use of passage.—An electri- 
cian employed to do Some work ina 
restaurant entered the premises from 
the front and was taken to the place 
where he was to work. In some un- 
explained manner he found his way 
out through a rear door without sug- 
gestion on the part of anyone and on 
returning the next morning he used 
the rear passage again, presumably 
for his own convenience as it was the 
nearer way. The passage was un- 
lighted and he was injured by falling 
into an elevator shaft. It was held 
that the proprietor of the restaurant 
was not liable. Hyde v. Blumenthal, 
136 Md. 445, 110 A 862. 

[h] Attempt to return to place to 
which invitation extends.—Where a 
person goes into a factory building 
and enters the office by the ordinary 
and usual passageway to it, and sub- 
sequently, after leaving the office, 
goes into a room where he knows he 
has no right to be, and, in an alleged 
attempt to reach the office again, 
walks through an opening made in 
the wall and is injured, he cannot 
recover damages for his injuries 
from the owner of the factory, and 
this is the case whether the room is 
light or dark. Foard v. Rath, 33 Pa. 


Super. 182. 

97. Schmidt v. Bauer, 80 Cal. 565, 
22 P 256, 5 LURA 580; Corbett v. 
Spanos, 37 Cal, Peto LiBek 109. 

98. Cal. Vv. Bauer, 80 
Cal. 565,. 22 P 256, 5 LRA 580. 


gggde Williamson vy. Neitzel, 260 P 

Ky.—Wall v. F. W. Woolworth Co., 
209 Ky. 258, 272 SW 730 

Mass.—Cowen v. Kirby,.180 Mass. 
504, 62 NE 968. 

Minn.—Landy v. Olson, etc., Sash, 
etc., Co., 171 Minn, 440, 214 NW 659. 

Mont.—Chichas v. Foley Bros. 
Grocery Co., 73 Mont. 575, 236 P 361. 

N. J.—MacDonough vy. F, W. Wool- 
worth Se OWING: J. da, 87 T,.. Oo oA. oA. 

N. Y.—Donnelly v. Kelly, 2 NY 
City Ct; Ar. 

N. C.—Jones v. Bland, ae IN Cy 70), 
108 SE 344, 16 ALR 138 

Ss. C.— League Vv. Spraaiey, 68 S. C. 
515, 47 SH.975. 


Tenn. — Chattanooga Warehouse, 


etc., Co. v. Anderson, 141 Tenn. 288, 
210 SW 153. 
Tex.—Stamford Oil Mill Co. v. 


Barnes, 103 Tex. 409, 128 SW 375, 31 
LRANS 1218, AnnCasi913A 111; St. 
Louis Southeastern R. Co. v. Rea, 
(Civ. A.) 202 SW 812. 
Wis.—Lehman v. Amsterdam Coffee 
Co., 146 Wis. 213, 131 NW 362. 
“The keeper of a public place of 
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premises.! 
to any part 


business is bound to keep his prem- 
ises and the passage-ways to and 
from it in safe condition, and use 
ordinary care to avoid accidents or 
injury to those properly entering 
upon his premises on business. . . 
But this rule only applies to such 
parts of the building as are a part 
of or used to gain access to, or con- 
stitute a passage-way to and from 
the business portion of the building, 
and not to such parts of the build- 
ing as are used for the private pur- 
poses of the owner, unless the party 
injured has been induced by the in- 
vitation or allurement of the owner, 
express or implied, to enter therein.” 
Schmidt v. Bauer, 80 Cal. 565, 567, 22 
P 256, 5 LRA 580. 

[a] Going behind counter in store. 
—(i1) A store arrangement by which 
there are shelves of. merchandise be- 
hind counters with spaces for sales- 
women between the wall shelves and 
the counter does not of itself extend 
to a customer an invitation to go be- 
hind the counters. MacDonough vy. 
F. W. Woolworth Co., 91 N. J. L. 677, 
103 A 74. (2) A mercantile company 
was not liable for injuries to a cus- 
tomer through falling down a stair- 
way on its premises where the stair- 
way was behind a counter and 
guarded by a gate, and was not with- 
in the area of the store set apart for 
use of customers. Wall v. F. 
Pypel worth Co., 209 Ky. 258, 272 Sw 


[b] Stairway at rear of &tore- 
room.—It is not negligence to permit 
a properly constructed stairway to 
exist in the back end of the store- 
room, where customers have no occa- 
sion to go, and the owner is not lia- 
ble for injuries to a child caused by 
its falling down the stairway, al- 
though there are no barriers to pre- 
vent such an accident. Donnelly v. 
Kelly, 2 NYCityCt 11 note. 

[c] “Operators of factories and 
mills do not impliedly invite cus- 
tomers into parts of their plants 
where the machinery is being oper- 
ated, hotel keepers do not invite 
guests to their engine rooms, and 
carriers do not invite passengers to 
the many places not fitted up for 
their use.” Chattanooga Warehouse, 
etc., Co. v. Anderson, 141 Tenn. 288, 
294, 210 SW 153. 

99. Foley v. Hornung, 35 Cal. A. 
304, 169 P 705; Branham v. Buckley, 


158 Ky. 848, 166 SW 618, AnnCas 
1915D 861. 
[a] Boiler room.—Where a _ boy 


who had brought corn to a mill to be 
ground was invited by the proprietor 
to go into the boiler room and warm 
himself, the proprietor owed him a 
duty to use reasonable care to keep 
the premises in a safe condition, al- 
though he was not an insurer of the 
boy’s safety. Branham vy. Buckley, 
158 Ky. 848, 166 SW 618, AnnCas 
1915D 861. 

{b] Workshop.— Where a_mer- 
chant invites a customer to follow 
him to his workshop to ]ook at goods, 
such customer is not a mere licensee, 
but the merchant owes him a duty to 
use all reasonable means to make 
that part of the store safe for one 
visiting it. Foley v. Hornung, 35 
(ale A804, 0169 Uae 
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extends, his status is not affected by the: fact that 
his presence at the particular place where the in- 
jury occurred was due to his personal affairs rather 
than to the business which brought him upon the 
So also, if-an invitee does not go beyond 
that part of the premises to which, as the situation 
reasonably appears to him, the invitation extends, 
he cannot be held to have become a mere licensee be- 
cause, as a matter of fact, the purposes of the invi- 
tation could have been’ fulfilled-‘without going on 
such part of the premises.2, Where a customer of a 
store, at the time of his injury, was in a place 


1. Pauckner v. Wakem, 231  Iil. 
276, 83 NE 202, rt LRANS 1118; Beck 
Vv. Chicago, etc, 2 COs Minn. 256, 
146 NW 1092. 

[a] One who visits a warehouse 
to obtain goods of his employer 
stored therein, and does not go be- 
yond the portion of the premises to 
which the implied invitation extends, 
does not lose the character of an in- 
vitee because at the exact time of 
receiving the injury he was not en- 
gaged in his employer’s business. 
Pauckner y. Wakem, 231 Ill. 276, 83 
NE 202, 14 LRANS 1118. 

[b] Securing team.—Where plain- 
tiff was rightfully in a passageway 
for the purpose of entering defend- 
ant’s stockyards to load his stock 
into a car for shipment, the fact that 
he had been called away to secure a 
team and was injured while return- 
ing did not deprive him of the status 
of an invitee or affect the measure of 
care owed to him by defendant. Beck 
v. Chicago, etc., R. Co., 125 Minn. 256, 
146 NW 1091. 

2. Clark v. American Express Co., 
197 Mass. 160, 83 NE 365 

[a] Tlustration.—Plaintiff, intend- 
ing to make a journey by railroad, 
went to the railroad station intending 
to take his seat in the smoking car on 
the train on which he was to travel. 
The train was a long one consisting 
of thirteen cars and the smoking car 
was the fifth car from the rear. Be- 
hind it were four ordinary passenger 
cars and ahead of it were three Pull- 
man cars, a private car, a baggage 
car, two express cars, and a mail car. 
Plaintiff expected to find the smok- 
ing car at the head of the train and 
for that reason did not look for it 
until he had reached the forward end 
of the private car and the rear end 
of the baggage car. When he arrived 
at that place he advanced a little fur- 
ther in search of the smoking car, 
leaned over to get a better view of 
the cars ahead of him and was run 
into from behind by a truck of de- 
fendant express company. Plaintiff 
did not step out of his direct course 
when he leaned over, and he received 
no warning from defendant’s serv- 
ants who were pushing and pulling 
the truck. On tthe trial defendant 
requested the following ruling: ‘2, If 
the plaintiff was going to become a 
passenger upon the train, he was en- 
titled to use only such approaches to 
the train as were reasonably neces- 
sary in order that he might reach the 
passenger cars. 3. The plaintiff had 
no right to go outside of the train 
shed on that part of the platform 
between the two tracks beyond the 
passenger cars. In going to such a 
place, he was at best a mere licensee, 
towards whom the defendant owed 
only the duty of refraining from 
wantonly and recklessly injuring 
him. 4. The invitation implied from 
the situation and appearance of the 
premises for the plaintiff to go upon 
the property of the Boston and Maine 
Railroad is confined within such lim- 
its as were reasonably necessary for 
him in going to take the train as he 
intended. The invitation implied did 
not extend to the whole premises.’ 
These requests were refused and it 
was held that such refusal was prop- 
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where customers were expected, it is immaterial 
whether or not he came on the premises by a means 
of entrance which customers were authorized to 


use. 


[§ 241] (2) Means of Ingress, Egress, and Pas- 
sage. An invitation to enter premises carries with 
it the duty toward the persons invited to provide 
reasonably safe means of ingress and egress,‘ and 
where the invitation is to a particular part of the 
premises, there is a duty to maintain the approaches 
thereto in a reasonably safe condition for use.° 


er for the reason that it. could not be 
considered “that the rights of the 
plaintiff depend upon the actual situ- 
ation and not on what appeared to be 
the actual situation.’’ Clark v. Amer- 
ican Express Co., 197 Mass. 160, 161, 
162, 168, 88 NE 3865 (“a passenger 
cannot be charged with negligence 
because he passes by four cars with- 
out examining the signs hung out on 
them, when he is in search of the 
smoking car and he sees that the 
train is a long’ one and the train in 
fact consists of thirteen cars. When 
such a passenger finds himself at 
the head end of the forward passen- 
ger car (in this case a private car) 
and at the rear end of the baggage 
car, he cannot be said to be going be- 
yond the invitation apparently held 
out if he advances a little further in 
search of the smoking car and leans 
over and out.to get a better view of 
the cars ahead of him, even if he 
sees that there are a number of 
trucks about and the contents of 
them or some of them are being un- 
loaded on to the train’’). 

8. Burk v. Walsh, 118 Iowa 39%, 
92 NW 60. . 

Means of ingress, egress, and pas- 
sage generally see infra § 241. 

4. U. S—Foster v. Portland Gold 
oat Co., 114 Fed. 613,52 CCA 

Cal.—Schmidt y. Bauer, 80 Cal. 565, 
22) P’ 256,° 5 LRA ‘580;*' Corbett © ‘v. 
Spanos, 37 Cal. A. 200, 173 P 769. 

Ga.— Smith v. Jewell Cotton Mill 
Co., 29° Ga: A. 461, 116 SP 17. 

il— Calvert v. Springfield Electric 
Taight, vete!, “Ga, 231°) Tl 290;'°383 “NE 
184, 14'LRANS 782, 12 AnnCas 423; 
Pauckner v. Wakem, 231 Ill. 275, 83 
NE 202, 14 LRANS 1118; Devaney v. 


Standard Co., 159 Ill. A. 25 [aff 251 
Til, 28,95 NE 990). 

Ind.—Lake Erie, ete., R. Co. v. 
Fleming, 183 Ind. 511, 109 NE 753; 


aieye v. Flack, 90 Ind. 205, 46 AmR 
D. 


Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99, 27 ALR 579. 

Mass.—Doherty v. McLean, 171 
Mass. 399, 50 NE 938; Gordon v. 
Cummings, 152 Mass, 513, 25 NE 978, 
23 AmSR 846, 9 LRA 640, 

Minn.—Landy y. Olson, etc., Sash, 
etc., Co., 171 Minn. 440, 214 NW 659. 

Miss.—Lepnick v. Gaddis, 72 Miss. 
Ae 16 S 213, 48 AmSR 547, 26 LRA 
Mont.—Chichas v. Foley Bros. Gro- 
cery Co., 73 Mont. 575, 236 P 361. 

N. J.—Cooper v. Reinhardt, 91 N. 
J. L. 402, 1938 A 24, 


Y.—Weller v. Consolidated Gas. 


N. 
Co.,. 198 N. ¥..98,''91 NE 286,’ 139 
AmSR 798; Bunnell v. Stern, 122 
N. ¥. 539, $5 NE 910, 19 AmSR 519, 
10 LRA 481, 26 AbbNCas 238; Harris 
ALLE 89 N. Y. 308 [rev 23 Hun 
244]. 
Pa.—Markham v, Fred P. Bell 
Stores Co., 285 Pa. 378, 1382 A 178, 43 
ALR 862, 

Utah.—Quinn v. Utah Gas, etc., Co., 
Sea on 118, 129 P 362, 48 LRANS 


Eng.—Chapman v. Rothwell, E. B. 
ke Pe 168, 96 HCL 168, 120 Reprint 


-Ont.—Marshall y. Industrial Exhi- 


bition Assoc., 1 Ont, L. 319, 21 CanLT | 


OccNotes 203 [app dism 2 Ont, L. 62, 
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There is also a duty to provide reasonably safe pas- 
sages to and from such places as are included within 
the scope of the invitation,® and in the case of a 


store, reasonably safe passages or aisles in the parts 


21 CanLTOccNotes 368]. 

“Tt would be a reproach to the law, 
if it permitted a business man to in- 
vite others to come to his premises 
for his own benefit and yet permit 
him to maintain the way by which 
the customers must come and go, in 
an unsafe condition.” Nave v. Flack, 
90 Ind. 205, 208, 46 AmR 205. 

[a] Bank.—‘“As a general rule, it 
may be stated that the defendant 
[bank] owed a duty to all persons 
who properly came to the bank on 
business, to exercise reasonable care 
and prudence to provide a safe and 
suitable entrance to said bank, and to 
have the approaches thereto so con- 
structed and maintained that visitors 
would not be liable to step into dan- 
gerous pitfalls by reason of mislead- 
ing doors.” Downing v. Merchants’ 
Nat. Bank, 192 Iowa 1250, 1254, 184 
NW 722, 20 ALR 1138. 

[b] Private road.—(1) A customer 
who came to a colliery to obtain a 
load of coal by way of the coal com- 
pany’s private road was an invitee 
while on the road. Kapuscianski v. 
Philadelphia, ete., Coal, ete., Co., 289 
Pa, 388, 137 A 619. (2) Defendant, 
the proprietor of an amusement park, 
in order to enable patrons to reach 
the buildings and structures provided 
for their entertainment, constructed 
and maintained a road across its own 


property leading from the public 
highway to a point on its grounds 
where the entertainment which 


sought the public patronage was lo- 
cated. The public being thus invited 
to use the road as if it was an ordi- 
nary highway, defendant was under a 
duty to keep the road in a reasonably 
safe condition for those who availed 
themselves of its invitation and was 
liable for an injury received by one 
who, while riding a motor cycle on 
the road, was thrown therefrom and 
injured by reason of a dangerous rut 
or hole which was permitted to exist 
therein. Kuntz v. Waldeameer Co., 68 
Pa. Super. 73 [foll Kuntz v. Walda- 
meer, 68 Pa. Super. 77]. 

{c] Private way.—A milkman 
who is delivering milk to a customer 
is an invitee with respect to a pri- 
vate way which he is obliged to use 
to reach the customer’s home. Coles 
v. Boston. ete., R. Co., 223 Mass, 408, 
111 NE 893. 

{d] Snow and slush on hotel en- 
trance.—‘‘The fact that a hotelkeeper 
knew that his entrance steps and 
platform were covered with snow and 
slush which were freezing, and did 
not within three and a half hours 
after the snow stopped falling have 
them cleared or otherwise cared for, 
but allowed a departing guest to use 
them in that condition to his injury, 
justifies a finding that the hotel- 
keeper was negligent.” Cooper v. 
Reinhardt, 91 N. J. L. 402, 103 A 24. 

5. Calvert. v. Springfield Electric 
Light), ete. ‘Col’ 23490 Til, 2968 Re Ny 
184, 14 LRANS 782, 12 AnnCas 423; 
Jacobsen v. Simons, 217 Mass. 194, 
104 NE 490. 

6. Cal.—Schmidt v. Bauer, 80 Cal. 
565, 22 P 256, 5 LRA’ 580; Corbett v. 
Spanoz, 37 Cal. A. 200, 173 P 769. 
eee v. Stebbins, 164 Ill. A. 

oJ, 

Mass.—Bennett v. Jordan Marsh 
Ce. 216 Mass’ 550, 104 NE 479. 

Mich.— Wine, v. Newcomb, 203 


of the store where goods are displayed.’ 
vitee, on his part, in order to retain his status as 
such, is bound to use the ordinary and customary 
means of ingress and egress,’ for an implied invi- 
tation will not extend beyond the necessary lines of 
travel,®, and an invitee who attempts to leave by a 
mode of exit other than that which is ordinarily 


The in- 


Mich, 445, 169 NW 8382. 

Mo.—Hunter v. American Brake 
Co., (A.) 231 SW 659. 

Mont.—Chichas v. Foley Bros. Gro- 
cery Co., 73 Mont. 575, 2386 P 361. 

N. J.—Schnatterer v.. Bamberger, 
81 N. J. L., 558, 79 A 324, 34 LRANS 
1077, AnnCas1912D 139. 

N. Y.—Weller v. Consolidated Gas 
Co;,". 1938) N.Y 9.85.90 ONE 286 ad 
AmSR 798. 

[a] Runway defective.—A _ store- 
keeper is negligent where he permits 
a runway provided by him as a 
means of passage for customers to 
be in a slippery and dangerous con- 
dition. Blease v. Webber, 232 Mass, 
165, 122 NE 192. ' 

[b] Swinging. door.—The propri- 
etor of a department store fails to 
exercise sufficient care for the safety 
of invitees where he maintains an 
aisle between a counter and a swing- 
ing door, the situation being such 
that customers passing along the 
aisle are in danger of being struck 
by the door when it is swung open. 
Ford v. Wanamaker, 165 App. Div. 
284, 150 NYS 795, 

7. Bennett v. Jordan Marsh .Co., 
216 Mass. 550, 104 NE 479; Wine v. 
Newcomb, 203 Mich. 445, 169 NW 
832; Schnatterer v. Bamberger, 81 
N. 3... 558,79" A 324, 34 DRANS 
1077, AnnCas1912D 139; Spahn v. 
ae Woolworth Go. 22 Pa. Dist. 

A passageway in a store “ought to 
be kept reasonably clear for the use 
of those who at the time are expected 
to be, to some extent, using their 
eyes in the inspection of goods and 
merchandise spread before them for 
that purpose.” Bloomer y. Snellen- 


burg, 221 Pa. 25, 27, 69 A 112427 
LRANS 464. 
[a] Obstruction or inequality in 


aisle—The proprietor of a depart- 
ment store is liable for an injury re- 
ceived by a customer who, while 
walking along one of the principal 
aisles in the store, stumbled upon an 
obstruction or inequality in the pas- 
sageway caused by an incline which 
passed from a floor at a higher level 
at one side of the aisle to a point 
even with the passageway at or near 
the other side, the sides of the in- 
cline facing the direction from which 
those using the passageway ap- 
proached being perpendicular and 
varying in height from about eight 
inches on ‘one side to a level on the 
other, and there being no guard rail 
or warning or anything else to indi- 
cate the presence of the obstruction. 
Bloomer vy. Snellenburg, 221 Pa. 25, 
69 A 1124, 21 LRANS 464, 

ae Foard y. Rath, 33 Pa. Super. 
9. Etheredge v. Central of Georgia 
R. Co. 122 Ga. 853, 50 SH. 1003; 
Walker v. Winstanley, 155 Mass. 301, 
29 NE 518; Southwestern Portland 
Cement Co. v. Bustillos, (Tex. Civ, 
A.) 216 SW 268. 

[a] Wandering from path. — An 
owner allowing the public to use a 
path across his land is not bound to 
keep his entire premises in safe con- 
dition for pedestrians, and, where a 
person leaves the path and wanders 
into a ditch partly concealed from 
view, the owner is not liable. Bth- 
eredge v. Georgia Cent. R. Co., 122 
Ga. 853, 50 SE 1003. og 


a Se ee Pe Oe a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 241-242] 


‘used becomes a mere licensee.'° So, where there is 
provided a safe entrance to the portion of the prem- 
ises to which customers are invited, the owner or 
occupant is not lable for injury cue to an unsafe 
condition of another means of entry which is not 
provided for or usually used for obtaining access 
to such place.** It has been held, however, that the 
duty of keeping the premises in a safe condition 
extends to ways of ingress or egress which, although 
not the. proper ways, the owner of the premises per- 
mits customers to use without taking precautions to 
prevent such use,’? and that a person entering upon 
premises by invitation, express or implied, and using 
a road which for many years had been used with 
the acquiescence of the owner, is not precluded from 
recovering damages for an injury caused by a dan- 
ger placed by the owner in the road, solely on the 
ground that the owner had provided another way 
that was safe and might have been used by the per- 
An invitee does not lose his status 
as such because of a slight deviation from the usual 
course of travel or passage,!* or because he does not 
depart from the place to which he was invited by 


son injured.'% 


10. Graham v. Pocasset Mfg. Co., 
220 Mass. 195, 107 NE 920. 

11. Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 833; St. Louis 
Southeastern R. Co. v. Rea, (Tex. 
Civ. A.) 202 SW 812. 

[a] “Unless there be a justifying 
necessity to escape from injury or a 
defect in the usual. way provided, the 
plaintiff would have no right to use 


a way of his own selection.” St. 
Louis Southeastern R. Co. v. Rea, 
(Tex. “Civ. A.) 202 “SW* 812, | 813 


(charge held “erroneous in authoriz- 
ing the plaintiff to go a way of his 
own selection because it was ‘the 
most reasonable and convenient ap- 
proach’ ’’). 

{[b] A customer of a wholesale 
fruit dealer who entered the dealer’s 
establishment through a door lead- 
ing to the shipping room, instead of 
using the entrance leading to the 
place where customers were received 
did not occupy the status of an in- 
vitee, and hence the dealer was not 
liable for his death resulting from a 
fall in the shaft of a freight ele- 
vator. Menteer v. Scalzo Fruit Co., 
240 Mo, 177, 144 SW 833. 

12. Landy v. Olson, etc., Sash, 
etc., Co., 171 Minn. 440, 214 NW 659; 
Weinhold v. Acker, 49 N. Y. Super. 
182 [aff 99 N. Y. 671 mem]. 

[a] Disregard of “No Admittance” 
sign. Where the proprietor of a 
bus ness establishment acquiesced in 
customers using for the purpose of 
entering his premises a door on 
which there was a “No Admittance” 
sign, one who enters on business 
through such a door is an implied in- 
vitee. Landy v. Olson, etc., Sash, 
etc., Co., 171 Minn. 440, 214 NW 659. 

13. Nolan v. Bridgeton, etc., Tract. 
Co., 74 N. J. L. 559, 65 A 992 (it is a 
question of fact whether the: road 
taken by plaintiff had, by its accus- 
tomed use, with the knowledge of 
defendant, become a way which, by 
its use and appearance, indicated a 
way that persons so using the prem- 
ises were invited to use). 

14 Ellington v. Ricks, 179 N. C. 
686, 102 SE 510. 


15. Southwestern Portland Ce- 
ment Co. v. Bustillos, (Tex, Civ. A.) 
216 SW 268. 

16. Jewison v. Dieudonne, 127 
Minn. 163, 149 NW 20. 

{a] Entering through rubbish- 
strewn alley.—‘‘Where plaintiff, a 


farmer, was injured by an automo- 
pile, while he was passing through 
the rear portion of a village automo- 
bile repair and farm imp.iement shop 
in order to transact business in the 
front, the fact that he reached the 
place where he was injured by pass- 
ing through a rubbish-strewn alley 
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licensee. 


of an invitee.?8 


and the rear entrance of the building, 
did not, upon the facts of the case, 
constitute him a bare licensee so as 
to preclude him from invoking the 
rights of one upon premises by invi- 
tation.” Jewison v. Dieudonne, 127 
Minn. 163, 149 NW 20. 

17. McCluckey v. Duncan, 216 Ala. 
388, 113 S 250; Seott v. Kline’s Inc., 
(Mo. A.) 284 SW 831; Bleich v. Em- 
mett, (Tex. Civ. A.) 295 SW 223, 227. 

‘It is a matter of common knowl- 
edge that in the conduct of modern 
business institutions in cities, it is 
usual and customary, 
sary, for those conducting such insti- 
tutions to keep toilets for the ac- 
commodation of its employees and 
patrons, so that such persons may 
use them when so required by a call 
of nature, and that in many large 
business institutions restrooms are 
established for the uSe of patrons. 
In such cases, if a clerk or other em- 
ployee or agent of such business 
were to, when requested so to do, 
direct a patron of the business to a 
place where such toilet or restroom 
could be found, and such: patron is 
injured in going to such place by 
reason of some dangerous defective 
condition of the path leading to such 
place, such condition being known to 
the owner, or by reasonable care 
should have been so known, and 
which was not known, nor by the ex- 
ercise of ordinary care would not 
have been discovered by the injured 
party, the owner would, in our opin- 
ion, be liable for such damages as 
were the proximate result of the act 
of the owner in maintaining the dan- 
gerous condition of the path to the 
toilet.’”” Bleich v. Emmett, supra. 

- 18. Main v. Lehman, 294 Mo. 579, 
243 SW 91; Bleich v. Emmett, (Tex. 
Civ. A.) 295 SW 223, 227. 

“A proprietor of a store... in- 
vites the public to his store and to 
those conveniences usually and cus- 
tomarily connected with the same for 
the use of its customers, and if he 
directs such persons to a dangerous 
place, aS such place of convenience, 
he owes to such person the duty to 
see that the approach to said place 
is so lighted at the time as to pre- 
vent such person from injury by 
some dangerous condition of such 
approach, which would not likely be 
discovered by such person in the ab- 
sence of such light. Bleich v. Em- 
mett, supra. 

19. Reynolds v. John Brod Chem- 
jealC@o,,1192 To A. Tbz: 

[a]. Where a drug store is used as 
a waiting room for patients of a 
physician, and a patient, while in the 
drug store awaiting treatment, asks 
for the toilet and is directed thereto, 


if not neces-. 


[45 C.J.] 835 


the most direct and usually traveled route.15 

Using the rear entrance of a place of business 
when going therein to transact business in the front 
part of the premises is not such an excess of the 
invitation as renders the person so entering a mere 


[§ 242] (3) Toilets. A customer of a store or 
place of business retains the status of an invitee 
while going to, returning from, or making use of, 
a toilet which is maintained for the use of cus- 
tomers’? or which customers are ordinarily per- 
mitted to use,'® or, it has been held, to which he is 
directed’® or permitted to go*® by a person in au- 
thority in response to his request.. But the proprie- 
tor of a store or place of business owes to customers 
no duty with respect to the safety of a toilet which 
is maintained solely for the use of employees,”! or 
which a customer is permitted to visit merely as an 
accommodation on a particular oceasion,?2 and even 
frequent permissive use by customers of a toilet 
not maintained for customers has been held not to 
give a customer who is permitted to use it the status 


A fortiori, where a storekeeper 


she is an invitee while on her way to 
the toilet. Reynolds v. John Brod 
Chemical Co., 192 IlL A. 157, 

20. Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576. 

{a] Illustration.— The proprietor 
of a store invited plaintiff to come to 
the store to advise him in a business 
transaction. When plaintiff reached 
the store, he found the proprietor 
busy opening his mail, and he was 
required to wait. While waiting he 
asked permission to go to a water- 
closet in the basement, which was 
granted, and, while going, he fell into 
an unguarded pit in the basement. 
It was held that plaintiff was on the 
premises in response to the propri- 
etor’s invitation, and was not a bare 
licensee at the time of the injury, 
and the proprietor owed him the duty 
of exercising ordinary care for his 
protection. Glaser v. Rothschild, 221 
Mo. 180, 120 SW 1, 22 LRANS 1045, 
17 AnnCas 576. 

21. Corbett v. Spanos, 87 Cal. A. 
200, 173 P 769. 

_ [a] Single instance of use.—An 
inference of a storekeeper’s general 
invitation to customers to use a 
toilet in the rear of a store main- 
tained for the use of employees can- 
not be drawn from a single instance 
of the use of such toilet by a cus- 
tomer by permission of a clerk. Cor- 
part v. Spanos, 37 Cal, A. 200, 173 P 

22. Glaser. v. Rothschild, 106 Mo. 
A. 418, 80 SW 332, 

[a] MTMlustration.—Plaintiff having 
come to defendant's office at his in- 
vitation, on business, while waiting 
for him to be at leisure, requested 
and obtained permission to go to the 
toilet, in the basement, and was 
given the key thereto, it being locked. 
The way was blocked with boxes, of 


which defendant did not know, and, 


in going around them, in the poorly 
lighted basement, plaintiff fell into 
an elevator pit. It was held that 
plaintiff was a licensee, so that de- 
fendant was not liable for negligence 
at common law. Glaser v. Roth- 
schild, 106 Mo. A. 418, 80 SW 382. 

23. Herzog v. Hemphill, 7 Cal. A. 
176, 93 .P 899, 

[a] Tllustration. — Deceased en- 
tered defendants’ tamale stand with 
another, by the license and permis- 
sion of defendants; and volunteered 
to show his companion the ‘way to 
the urinal, often used by customers, 
and always pointed out by defend- 
ants, when requested, and permission 
to use which was always granted by 
them. The route theréto lay through 
an adjoining room to a stair landing, 
with two flights of stairs; the one to 
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has not provided a toilet, a customer who goes to a 

part of the store for the purpose of making an un- 

authorized use of: it as a toilet is not an invitee.** 

One who was employed to do work in a house has 

been held not an invitee when going to a toilet in the 
ard(2> ] 


[§ 243] d. As Respects Use.?° There is a duty 
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to keep premises safe for all uses by an invitee, 
which are within the scope of the invitation,’ but 
the owner or person in charge is not bound to keep 
them safe for uses which are outside of the scope 
and purpose of the invitation,?® for which the prop- 
erty was not designed,?® and which could not rea- 


the left leading up, and that to the 
right leading down to the urinal in 
the basement. The landing was not 
lighted, and because of that deceased 
fell into a hole to the left of the left- 
hand stairway, and received the in- 
juries from :which he died. The 
urinal was.,not designed. for the use 
of patrons of the stand, nor was it 
designed for use or used as a part of 
the business conducted on the prem- 
ises. It was held that deceased was a 
licensee, so that defendants assumed 
no duty to him except not to inflict 
any wanton or. willful injury. Her- 
zog v. Hemphill, 7 Cal: A. 116, 93 P 
899. 

24. Bleich v. Emmett, (Tex. Civ. 
A.) 295 SW 223. 

{a] Tilustration.— Where a _ store- 
keeper had not provided a toilet, and 
had no knowledge that part of the 
-store was used as a place to urinate, 
there was no invitation, express or 
implied, for a customer to use any 
part of the store for such purpose, so 
as to make'the storekeeper liable for 
injuries sustained in reaching such 
place, notwithstanding his agent di- 
rected a customer to go there. Bleich 
|b tgeaee “(Temes Civ tA.) 295) SW 

25. Carey v. Gray, 98 N. J. L. 217, 
10'9>-A> 176. 

[a] MNlustration.—Where plaintiff, 
employed by the lessee of a. house to 
disinfect it, went to the house, which 
was unoccupied, at night to do the 
work, and, while thus engaged, on 
discovering that the toilet in the 
house was unusable, left the house 
and discovered a closet in the yard, 
which he entered without a light, and 
fell into the vault because the closet 
had no floor, neither the lessor- nor 
the lessee was liable for his injuries. 
Carey v: Gray, 98 "N.- J; Ti 207% 221, 
119 A 176 (“the implied invitation to 
enter the house, which was an inci- 
dent to the contract made between 
Flynn and the plaintiff, was not an 
invitation to the plaintiff to use, if 
occasion required, either the toilet 
in the house or the closet in the yard. 
The plaintiff was a workman casually 
employed to work in an unoccupied 
house which he knew from observa- 
tion, before he went to the yard, was 
out of repair. He was not a servant 
and member of a household to whom 
a master would owe a duty to use 
ordinary care to furnish reasonably 
safe toilet facilities. When the 
plaintiff left his work to seek a toilet 
he was pursuing a purpose of his 
own. He was then exceeding the 
bounds of his invitation. He was 
deprived during his search for a 
toilet of the right of protection 
against dangers or pitfalls upon the 
premises which he enjoyed while 
prosecuting the work for which he 
was hired. His status became ‘that 
‘of a licensee’). 

26. Going to toilet see supra § 242. 

27. U. S.—Foster v. Portland Gold 
Min. Co., 114 Fed. 613, 52 CCA 393. 

-- Fla.—Christopher Co. v. Russell, 68 
Fla. 191, 58 S 45, AnnCas19138C 564. 

Ill.—Franey v. Union Stockyard, 
etc., Co., 285 Ill, 522, 85 NE 750 [aff 
TSS, wee Ay: 245)), 

Iowa.—Keeran vy. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99,27 ATR) 579; 

Mass.—Marston v. Reynolds, .211 
Mass. 590, 98 NE 601. 

Mo.—Scott v. Kline’s Inec., (A.) 284 
SW 831, 


N. J.—Gibeson v. Skidmore, 99 N. 
J. L. 131,.122 A 747; Rom v. Huber, 
93 N. J. L. 360, 108 A 361 [aff 94 


N. J. L. 258, 109 A 504]; Sefler v. 


dancer bee’, 880 IN od; Ls 16365) 96 A 
Pa.—Newingham v. J. C. Blair Co., 
232 Pa. dl1,. 81 +A. 5565 Sellmer~ v. 


Ringling, 62 Pa. Super. 410. 
Va.— Virginia Iron, etce., Co. Vv. 
Perkey, 148 Va. 168, 130 SE _ 403; 
Pettyjohn v. Basham, 126 Va. 72, 100 
SE 813. ; 

“An owner or occupier of premises 
who by invitation, express or im- 
plied, induces a person to come upon 
the premises, is under a duty to ex- 
ercise ordinary care to render the 
premises reasonably safe for the pur- 
poses embraced in the invitation.” 
Mayes v. Splitdorf Electrical Co., 94 
N. J. L. 460, 111 A 10. 

[a] Inspection with view of rent- 
ing.—Where one is injured while in- 
specting an unoccupied house at the 
invitation of the owner’s agent with 
a view to renting it, and her injury 
is due to the failure of the owner to 
keep the premises in a reasonably 
safe condition for inspection, the 
owner is liable. Marston v. Reynolds, 
211 Mass. 590, 98 NE 601. Prospec- 
tive tenant as invitee generally see 
supra § 229. 

[b] Feeding and watering stock 

in hired pens.—Where a_ stockyard 
company, for compensation, fur- 
nished pens which it owned to ship- 
pers of stock and also furnished feed 
and water for the stock but did not 
furnish anyone to feed and water the 
stock, this being done by the owner 
of the stock, either in person or by 
his agent, a shipper who was on the 
premises to feed and water the stock 
was there by virtue of an implied in- 
vitation of the owner of the. stock- 
yard. Franey v. Union Stockyard, 
ete., Co., 235 Ill. 522, 85 NE 750. [aff 
T3Se TUE SCAMe 2b: 
* [ce] Delivering oil.—Plaintiff, an 
employee of a seller of oil, which 
was being pumped from the seller’s 
barge directly into the buyer’s tank, 
went, aS was customary, upon the 
tank in company with the buyer’s 
representative to measure the oil 
through a manhole after delivery. In 
order to perform this duty it was 
necessary for him to get on the top 
of the tank. _ The manhole of the 
tank was not securely fastened and 
in getting on the top- plaintiff took 
hold of the handle to pull himself 
over the edge and the handle came 
off and he fell to the ground and was 
injured. It was held that the implied 
invitation to him was not limited to 
taking hold of the manhole by the 
flange or collar and that he did not 
go beyond his invitation when he 
took hold of the manhole cover. New 
York Lubricating Oil: Co. v. Pusey, 
211 Fed. 622, 129 CCA 88. 

28. U. S.—National Metal Edge 
Box Co, v. Agostini, 258 Fed. 109. 

Ark.—St. Louis, etc., R. Co. v. Wir- 
bel, 104 Ark, 236, 149 SW 92, AnnCas 
1914C 277. 

Cal.—Bush v. Weed Lumber Co., 63 
Cal,-A. 426, 218 P 618; Polk v. Laurel 
Hill Cemetery Assoc., 387 Cal. A. 624, 
174 P 414. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [certio- 
rari den 265 U. S, 591 mem, 44 SCt 
639 mem, 68 L. ed. 1195 mem]. 

Ga.—Mandeville Mills v. Dale, 2 
Ga. A, 607, 58 SE 1060. 

Iowa.—Keeran v. Spurgeon Mer- 
cantile Co., 194 Iowa 1240, 191 NW 
99, 27 ALR 579. 

Le.—Pooler v. Sargent Lumber Co., 
hae Me. 426, 94 A 754, LRA1915F 

ao. 


Mont.—Nixon v. Montana, etc., R. 
Co., 50 Mont. 95, 145 P 8, AnnCas 
1916B 299. 

N. H.—Lavoie v. Nashua Gummed, 
etc., Paper Co., 79 N. H. 97, 102 A 
4, 


N. J.—Guse v. Martin, 96 N. J. L. 
262, 114 A 316; Bonfield vy. Black- 
more, 90 N. J. L. 252, 100 A 161. 

Pa.—Newingham v. J. C. Blair Co., 
232 Pa. 511; 81 A-556. 

Va.—Virginia Iron, etc., Co. v. Per- 
key, 143 Va. 168, 130 SE 403; Davis 
Bakery, Inc. v. Dozier, 139 Va. 628, 
124 SE 411; Pettyjohn v. Basham, 
126 Va. 72, 100 SE 813. 

Austr.—South Australian Co. Vv. 
Richardson, 20 Austr. C. L. R. 181, 
9 BRC 52. 

“The invitee may not... use 
parts ... [of the premises] for pur- 
poses wholly disconnected from and 
in no way pertaining to the business 
in hand or the objects of the invita- 
tion; and if in so doing he is injured, 
the liability of the owner is no great- 
er than to a mere licensee.’ Smith 
v. Jewell Cotton Mill Co., 29 Ga, A. 
461, 116 SE 7. 

[a] An invitation resulting from 
a contract to work on a building ex- 
tends only to going to the particular 
place at which the work is to be 
done in the manner contemplated by 
the parties or warranted by well-es- 
tablished custom and doing the work 


without taking unnecessary risks, and 


one who violates these implied con- 
ditions of the invitation is at most 
a licensee. Davis Bakery, Ine.. v. 
Dozier, 139 Va. 628, 124 SH 411 (an 
employee of a subcontractor, who 
was engaged to paint a skylight on 
a roof is, as to the owner of the 
building, an invitee when he goes 
upon the roof to do the work, but he 
goes beyond his invitation and be- 
comes a mere licensee when he does 
the work in a dangerous manner by 
placing his entire weight and that 
of his helper upon the skylight it- 
self). 

[b] Limits of invitation to use 
roadway.—Wohere there is on private 
property a canal with a roadway 
alongside of it, an implivd invita- 
tion to the public generally to use 
the roadway does not include an in- 
vitation to go into the water or upon 


the canal. National Metal Edge Box 
Co. v. Agostini, 258 Fed. 109. 
[ec] Volunteer aid in owner’s 


business.—Plaintiff, who was to re- 
ceive waste from defendant’s mills, 
which belonged to his employer, has 
no such interest in facilitating the 
work on deferdant’s property, so as 
more promptly to receive the waste, 
that he becomes an invitee when he 
goes on defendant’s property to as- 
sist defendant’s employees in replac- 
ing a tram car on the track. Pooler 
v. Sargent Lumber Co., 113 Me. 426, 
94 A 754, LRA1I915F 1125. 

29. La.—Allen v. Atlas Oil Co., 
140 La. 184, 72 S 919, 920 [cit Cyc]. 

Mich.—Kinney v. Onsted, 113 Mich. 
96, 71 NW 482, 67 AmSR 455, 38 
LRA 665. 

N. J.—Sefler v. Vanderbeek, 88 N. 
J. L. 636, 96 A 1009; New York, ete., 
Tel. Co. v. Speicher, 59 N. J. L. 23, 
39 A 661. 

Tenn.—Nashville, etc., R. Co. v. 
Lovejoy, 138 Tenn. 492, 509, 198 SW 
61 [citi Gye]. ers 

Alta.—Thyken vy. Excelsior L; As- 
sur. Co., 11 Alta. L. 344, 349, 34 Dom 
LR 538, [1917] 2 WestWkly 772 
[auot Cyc]. 


[a] Hanging out clothes on fire- 
escape.—A tenant of rooms in an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sonably have been anticipated.2° 


[§ 244] 6. Nature of Defect or Danger. The duty 
to keep premises safe for invitees applies only to 
defects or conditions which are in the nature of - 
hidden dangers,*! traps,?? snares,** pitfalls,?4 and 
the like,®> in that they are not known to the in- | 
vitee,*° and would not be observed by him in the | 


exercise of ordinary care.*7 The 


all normal or ordinary risks attendant upon the 
use of the premises,** and the owner or oceupant is 
under no duty to reconstruct or alter the premises 
so as to obviate known and obvious dangers,®® nor 
is he liable for injury to an invitee resulting from 


apartment building is, as to the 
owner, a mere licensee when she goes 
onto the fire escape for the purpose 
of hanging out clothes, for the invi- 
tation to use the fire-escape is limited 
to use thereof for its proper purpose. 
Thyken vy. Excelsior L. Assur. Co., 11 
Alta. L. 344, 34 DomLR 533, [1917] 
2 WestWkly 772. 

- [b] Going on pile of iron to un- 
couple car.—Plaintiff was a member 
of a switching crew of a railroad 
company. A switch track from the 
railroad ran into or by the side of 
the manufacturing plant of defend- 
ant, and was either on the premises 
of defendant or adjacent thereto. 
Plaintiff was engaged in switching 
cars on this track and while so do- 
ing climbed over a pile of iron be- 
longing to defendant and stood on it 
to uncouple a car. The iron gave 
way under his feet and he was in- 
jured in consequence. It was held 
that defendant was not liable for al- 
though an invitation to go upon the 
premises could be implied, there was 
nothing showing an implied invita- 
tion to plaintiff to go upon the pile 
of iron or use it for the purpose of 
uncoupling ears, and the pile of iron 
‘was not dangerous if left alone and 
not used for a purpose for which it 
was not designed: La Veer v. Hanke 
Iron, etc., Works, 187 Ill. A. 481. 

{c] Loitering.—Where a person 
going to an elevator passed on to an 
elevated platform used as a passage- 
way to the office, and on his way over 
the platform stopped to talk with 
men in the street, and leaned against 
a railing of the platform, and it gave 
way, and he was injured, he cannot 
recover for the injuries received, as 
he was not using the platform for the 
purposes for which it was intended. 
Kinney v. Onsted, 113 Mich. 96, 71 
NW 482, 67 AmSR 455, 38 LRA 665. 

30. Polk v. Laurel Hill Cemetery 
Assoc., 37 Cal. A. 624, 174 P 414; 
LaVeer v. Hanke Iron, ete., Works, 
187 Ill, A, 481. 

[a] Use of cemetery as play- 
ground.—A permissive general invi- 
tation or privilege to visit a ceme- 
tery, which is not abandoned, but 
is marked and has driveways, etce., 
does not extend to the use of the 
cemetery by children as a_ play- 
ground. Polk v. Laurel Hill Ceme- 
cory Assoc., 37 Cal. A. 624, 174 P 
41 . : 


31. Pritchard v. Peto, [1917] 2 K. 


KS: ‘ 
32. United Zine, etc., Co. v. Britt, 
258 U. S, 268, 275, 42 SCt -299,.66 
L. ed. 615, 36 ALR 28 [rev 264 Fed. 
785]; McCullen . v. Fishell.. Bros. 
Amusement Co., 198 Mo. A. 130, 199 
SW 439; Way v. Leland Hotel Co., 
(B. C.) [1927] 3 WestWkly 224, 

“The duty of one who invites an- 
other upon his land not to lead him 
into a trap is well settled.’ United 
Zine, etc., Co. v. Britt, supra. 

33. Stern v. Miller, 60 Misc. 103, 
111 NYS 659. 

Clark v. Huntington, 74 Ind. 

A, 487, 127 NE 301, 128 NE) 453; 
McCullen y. Fishell Bros. Amuse- 
ment Co., 198 Mo. A. 130, 199 SW 
439. : 

35. Clark v. Huntington, 74 Ind. 
A. 487, 127 NE 301, 128 NE 453. 

36. U. S.—Bennett v. Louisville, 


B 


NEGLIGENCE 


a danger which 


invitee assumes 


on af.22 
ee BE ©o0.)7 102" U... St.5 77, > 26 “L. ed. 
oO. 
Ala.—Nashville, etc, R. Co. ¥. 


Blackwell, 79 S 129. 

Ga.—Southern Paramount Pictures 
ei v. Gaulding, 24 Ga. A. 478, 101 SH 

ii.—Calvert v. Springfield Hlectric 
Light, .ete., ‘Co., 281 ‘Ill. 290, 83° NIB 
184, 14 LRANS 782, 12 AnnCas 423; 
Weber v. City Water Co., 206 Ill. A. 
417; Mellish v. Thorne, 150 Ill. A. 
237; Chapin v. Walsh, 37 Ill. A. 526. 

Ind.—Cleveland, ete.,* R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 875. 3 

Iowa.—Wilmes -v. 
Western R. Co., 175 Iowa 101, 
NW 877, LRA1917F 1024. 

Ky.—Louisville, ete, R. Co. v. 
Page, 203 Ky. 755, 263 SW 20; Gosney 
v. Louisville, etc., R. Co., 169 Ky. 323, 
Pea SW 538, LRA1916E 458 [quot 

ye]. 

Me.—Patten v. Bartlett, 111 Me. 
409, 89 A 375, 49 LRANS 1120. 

Mass.—Smith v. New England 
Cotton Yarn Co., 225 Mass. 287, 114 
NE 353; Shaw v. Ogden, 214 Mass. 
475-° 102 “NE. 613° Davis. “v. -Central 
Cong. Soc., 129 Mass. 367, 37 AmR 
368; Carleton v. Franconia Iron, etc., 
Co., 99 Mass. 216. 

N. Y.—Lindsley v. Stern, 203 App. 
Div. 615, 197 NYS 106; Sullivan v. 
New York Tel. Co., 157 App. Div. 
642, 142 NYS 735 [aff 215 N. Y. 678 
mem, 109 NE 1093 mem]; De Negro 
v. Christman,.77 Misc. 147, 186 NYS 
364. 

Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 223; Ray v. St. Louis South- 
western R. Co., (Civ. A.). 289 SW 
1030, 1032 [cit Cyc], 

W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28. ; 

Eng.—Indermaur v. Dames, L. R. 
2C. P. 311; Paddock v. North Hastern 
Re Coy a8! tet. Rep: Nits. 60% 

Ont.—Keech v. Sandwich, ete., R. 


Chicago. Great 
156 


‘Co., 8 OntWN 96, 22 DomLR 784. 


[a] Rope across roadway.—W here 
a railroad owning a roadway that 
was used by the public generally as 
a road from one street to another 
without objection on the part of the 
railroad company placed a_e rope 
across the roadway without notice 
thereof to the public using it, it is 
liable to a person who, driving an 
automobile on the road _ without 
knowledge of the obstruction, is in- 
jured thereby. Nashville, etc., R. Co. 
vy. Blackwell, (Ala.) 79 S 129. 

37. Cal.—Shanley v. American 
Olive Co., 185 Cal. 
794 [eit Cyc]. : 

Tll.—Mellish v. Thorne, 150 Ill... A. 
237. 

Mich.—Dube y. Northwestern Coop- 
erage, etc., Co., 209 Mich. 661, 177 
NW 148. 

N. Y.—Hordern vy. Salvation Army, 
124 App. Div. 674, 109 NYS 181. 

Or.—Wells v. Clark, etc., Lumber 
Co., 114 Or. 297, 285 P 283. 

Tex.—Ray v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 289 SW 1030, 
1032 [cit Cyc]. 


Man.—Fonseca v. Lake of the 
Woods Milling Co., 15 Man. 413. 
sg, /HontZ Vv. San” Pedro, etc. R. 


Co., 173 Cal. 750, 161 P 971; Kapus- 
cianski v., Philadelphia, etc., Coal, 


552, 197 P 793, 


[45 C.J.] 837 


was obvious or should have been 


observed in the exercise of reasonable care.*° 

An invitation to use property on which work is 
being done extends to the property in its then con- 
dition, and invitees using the property assume the 
risk of such condition.*4 

[§ 245] 7. Knowledge of Defect or Danger.*? 
order to impose lability for injury to an invitee by 
reason of the dangerous condition of the premises 
the condition must have been known to the owner 
or occupant or have existed for such time that it 
was the duty of the owner or occupant to know 


In 


etc., Co., 289 Pa. 388, 137 A 619; Way 
v. Leland Hotel Co., (B. C.) [1927] 3 
WestWkly 224. 

39. Lindsley v. Stern, 203 App. 
Div. 615, 197 NYS 106; De Negro v. 
Christman, 77 Misc. 147, 136 NYS 364. 

40. Cal.—Shanley v. ‘American 
Olive Co., 185 Cal, 552, 197 P 793, 794 
FoiteGy Clas 

Ill.— Weber v. City Water Co., 206 
Til. A. 417, 

Miss. — Wllbourn  v. Charleston 
Cooperage Co., 127:-Miss, 290, 90 S 9. 

N. Y.—Lindsley v. Stern, 203 App. 
Div. 615, 197 NYS 106. 

B. C.—Way v: Leland Hotel Co., 
[1927] 3 WestWkly 224. 


Man.—Fonseca v. Lake of the 
Woods Milling Co., 15 Man. 413. 
Ont.—Keech v. Sandwich, etc., R. 


Co., 8 OntWN 96, 22 DomLR 784. 

See also cases supra notes 31-39. 

41. Cole v. L. D. Willeutt, etc., 
Co., 218 Mass. 71, 105 NE 461. 

[a] Stairway under repair.—Where 
a contractor, repairing a stairway, 
invited the employees of another 
contractor, working on the same 
building, to use the stairway, the in- 
vitation was for its use in its then 
condition, with whatever work was 
being done thereon, and the em- 
ployees so using it assumed the risk 
from its condition.» Cole “v. Ll. ‘D. 


| Willcutt, etc., Co., 218 Mass. -71, 105 


NE 461. 

42. As element of liability gener- 
ally see supra §§ 25-29. 

43. U. S.—Bennett v. Louisville, 
eet RCo} 1.02.20." Sin bi%, 26 ved: 


Cal.—Shanley v. American Olive 
Co., 185 Cal. 552, 197 P 793, 794 [quot 
Cyel: 

Ga.—Southern Paramount Pictures 
Co. v. Gaulding, 24 Ga. A. 478, 101 SH 
311. 
Tll.—Calvert v. Springfield Elec- 
trie: Light,! etc.; ‘Col, 2307 TI -2907"83 
NE 184, 14 LRANS 782, 12 AnnCas 
423; Weber v. City Water Co., 206 
Ill. A. 417; Mellish v. Thorne, 150 
. A. 237;-Chapin v. Walsh, 37 Til. 
A. 526. 

Ind.—Cleveland, 
Means, 59 Ind. A. 
108 NE 3875. 

Iowa.—Wilmes v. Chicago Great 
Western R. Co., 175 Iowa 101, 156 
NW 877, LRAI19ITF 1024. d 

Ky.—Louisvilleé, ete, R. Co. v. 
Page, 203 Ky. 755, 268 SW 20; Gos- 
ney v. Louisville, ete, R. Co., 169 
Ky. 323, 327, 188 SW 538, LRA1916B 


458 [quot Cyc]. 
v. Bartlett, 111 Me. 
0. 


SU Cr tur eee Osa ae 
383, 104 NE 785, 


Me.—Patten 
409, 89 A 3875, 49 LRANS 112 

Mass.—Smith v. New England 
Cotton Yarn Co., 225 Mass. 287, 114 
NE 353; Shaw v. Ogden, 214 Mass. 
475,.102 NE 61; Davis v. Central 
Cong. Soc.,'129 Mass. 367, 37 AmR 
368; Carleton v. Franconia Iron, etc., 
Co., 99 Mass. 216. 

N. Y.—Lindsley v. Stern, 203 App. 
Div. 615, 197 NYS 106; Sullivan v. 
New York Tel. Co., 157 App. Div. 642, 
142 NYS 735 [aff 215 N. Y. 678 mem, 
109 NE 1098 mem]; De Negro v. 
Christman, 77 Misc. 147, 136 NYS 
364; Grill v. Gutfreund, 65 Mise. 506, 
120 NYS 86. 

Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 223. ; ‘ 


838 [45 C.J.] 


[§ 246] 8. Ownership of Property. One who in- 
vites others onto property of which he is in apparent 
possession owes to them a duty to keep the property 
in safe condition,** even though his occupancy of 


the property is a trespass as against the true d 2 
ora : appreciate, and avoid dange 


son in charge is not, however, an insurer of the 
safety of infant invitees.°? 

[§ 249] 11. Injuries to Property of Invitees. The 
owner, or occupant of premises is under a duty to 


owner.*° 


[§ 247] 9. Improper Conduct of Invitee. [ 
duty toward an invitee does not extend to looking 
out for or preventing wrongful acts*® or disorderly 
conduct*? of the invitee, which may result in injury 


to him. 
[§ 248] 10. Children as Invitees. 


ing the owner or person in charge of property to 
keep it safe for invitees*® applies, of course, to 1n- 
fant invitees,#? and, as the characteristics of chil- 
dren are proper matters for consideration in deter- 


W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28. 

Eng.—Hayward v. Drury Lane 
Theatre, [1917] 2 K. B. 899; Pritch- 
ard v. Peto, [1917] 2 K. B. 173; In- 
dermaur v. Dames, L. R. 2 C. P. 311; 
Paddock v. North Eastern R. Co., 18 
L. T. Rep. N. S. 60. 

[a] Worn carpet.—A_ storekeeper 
is not liable to a customer, injured 
by tripping on a worn carpet, unless 
he knew, or should have known, of 
the defective condition in, time to 
have repaired it, or warned the cus- 
tomer, or the general condition was 
such that he should have anticipated 
that it would become dangerous un- 
less repaired or replaced. Kaufman 
Dept. Stores, Ine. v. Cranston, 258 
Fed. 917, 169 CCA 6387. 

44. Collins v. Hazel Lumber Co., 
54 Wash. 524, 103 P 798. 

[a] Mlustration.—Where defend- 
ant, which had obstructed a highway, 
went on adjoining land and con- 
structed a way around the obstrue- 
tion which it impliedly invited the 
public to use, the fact that defend- 
ant was a trespasser on such land 
did not affect its liability for injury 
to one using the way resulting from 
its negligence in not maintaining the 
way in a reasonably safe condition. 
Collins v. Hazel Lumber Co., 54 
Wash. 524, 529, 103 P 798 (“It may 
be the rule that one may not legally 
invite a trespasser upon the lands of 
another so as to make that other lia- 
ble for an injury to the trespasser. 
But that is not this case. Here the 
appellant obstructed a public high- 
way. Appellant thereupon went upon 
adjoining land and constructed a 
way around the obstruction. The 
foreman who constructed the way 
testified that he intended that per- 
sons traveling the public highway 
should use the way around the ob- 
struction. The way itself was of 
course an implied invitation to use 
it. The mere fact that the appellant 
was a trespasser as to the owner of 
the land, or that persons traveling 
over the way were trespassers as to 
the true owner, did not make such 
persons trespassers as to the ap- 
pellant. As between the appellant 
and persons lawfully upon the high- 
way the appellant, under the condi- 
tions shown, was as clearly liable to 
his invitees as though it owned the 
land; this proposition is elementary. 
After appellant has invited persons 
upon premises not its own, it cannot 
be heard to say to its invitees, who 
did not know the fact, I had no legal 
right to invite you there, and am 
therefore not liable for my _ negii- 
gence in not maintaining a reason- 
ably safe place for you’). 

45. Collins v. Hazel Lumber Co., 


supra, 

46. Holbrook y. Aldrich, 168 Mass. 
15, 46 NE 115, 60 AmSR 3864, 86 
LRA 493. 

47. Konick v. Champneys, 108 


Wash. 35, 183 P 75, 6 ALR 459. 


NEGLIGENCE 


The 


| up) BAe 
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mining what is ordinary care with respect to them,®° 
there may be a duty to take precautions with respect 
to children of tender years which would not be nec- 
essary in the case of adults or children who have 
reached an age when they are able to understand, 


rt The owner or per- 


use reasonable care to avoid injury to the property 


The rule requir- 


48. See supra § 237. 

49. Ala.—Alabama By-Products 
Corp. v. Cosby, 115 S 31. 

D. C.—Branan v. Wimsatt, 54 App. 
374, 298 Fed. 833, 36 ALR 14 [cer- 
tiorari den 265 U. S. 591 mem, 44 
SCt 639 mem, 68 L. ed. 1195 mem]. 

La.—Jackson y. Texas Co., 143 La. 
21, 78 S 187, LRAI918D 150. 

Mo.—Hillerbrand v. May Mercan- 
tile Co., 141 Mo. A, 122, 121 SW. 326. 

S. C.—Sexton vy. Noll Constr. Co., 
108 S.C. 516, 95-SH 129. 

Tex.—Armstrong v. Adair, 112 Tex. 
439, 247 SW 848. 

Ont.—Sangster v. T. Eaton Co., 
Ltd., 25 Ont. 78 

And see cases passim §§ 235-244. 


50. See supra § 78. 
51. Alabama By-Products Corp. v. 
Cosby, (Ala.) 115 S 31; Hayko v. 


Colorado, ete., Coal Co., 77 Colo. 143, 
235 P 873, 39 ALR 482; Hillerbrand 
v. May Mercantile Co., 141 Mo. A. 122, 
133, 121 SW 326; Armstrong v. Adair, 
112 Tex. 489, 247 SW 848. 

“Proprietors of premises who in- 
vite children on them, must use care 
to keep them reasonably safe, not 
omitting precautions against injury 
from childish impulses. ... This doc- 
trine is bunt one phase of the wider 
doctrine that an owner must keep 
his premises reasonabiy sate for the 
use of people whom ‘he invites to 
come on them—an application of the 
general doctrine with special refer- 
ence to the nature of children, and in 
accordance with the principle that 
what constitutes’ due care in a given 
instance depends on the degree of 
danger to be apprehended.” Hiller- 
brand v. May Mercantile Co., supra. 

[a] Trap.—With respect to the 
conditions of premises to which a 
person is invited, the age of the per- 
son is material, for what would not 
be a trap to a person who had 
reached years of discretion might be 
a trap for a very young child. Hay- 
ko v. Colorado, ete., Coal Co., 77 Colo. 
148, 285 P 373, 39 ALR 482. 

[b] Excavation.—There may be a 
duty to safeguard an artificial ex- 
cavation in order to prevent injury 
to young children, although the dan- 
ger would be so obvious to an adult 
that safeguards might not be re- 
quired as to him. Alabama By-Prod- 
ucts . Corp. “vy. “Cosby,” (Ala.)..115 S$ 
31, 35 (“It is no answer to the plead- 
ing that it showed that the excava- 
tion was ‘onen and obvious.’ The 
child of three years of age could not 
ec»mprehend the danger of going upon 
the bank of the averred artificial 
excavation so near its home, Though 
the same was obviously dangerous 
to an adult, and its condition open to 
view, yet this would not relieve him 
who created and maintained the ar- 
tificial and dangerous thing or 
agency, and left it so exposed as that 
children invited there are likely to 
come in contact with it ‘and be in- 
jured, as we have indicated in such 
a case, the person so exposing the 


of invitees which is on the premises for purposes 
within the scope of the invitation.®* 

[§ 250] D. Persons on Adjoining Premises.** The 
owner or occupant of premises is under a duty to 
exercise reasonable care that his use of the prem- 


dangerous thing, situation, or agency 
should reasonably anticipate the in- 
jury that is likely to happen to a 
child so exposed, at the place of in- 
vitation, and the duty in the prem- 
ises is to take reasonable pains and 
precaution to guard against the dan- 
ger to prevent injury to childven so 
invited to its proximity and ex- 
posure’’). 

52. Branan v. Wimsatt, 54 App. 
(D.. C.) 3874, 3878, 298 Fed. 833, 36 
ALR 14 [certiorari den 265 U. S. 591 
mem, 44 SCt 639 mem, 68 L. ed. 1195 
mem]; Bromley v. Mercer, [1922] 2 
K. -B. (126: 

“To hold that owners are bound to 
prevent children from swimming in 
ponds, entering buildings in course 
of construction, climbing fruit trees, 
rock piles, or fences, and from tres- 
passing on property not inherently 
dangerous, or dangerous at all if 
properly used, would subject such 
property owners to an intolerable 
burden, and impose upon them a duty 
which would require almost super- 
human vigilance to perform.... The 
duty devolves on natural guardians 
and lawful custodians to protect 
children from the consequénces of 
their restless spirit of adventure, and 
that duty cannot justly be wholly 
transferred to strangers, who are un- 
der no obligation to keep watch and 
ward over the children of others.” 
Branan v. Wimsatt, supra. 

General rule that owner or occu- 
pant is not insurer of safety of in- 
vitzes see supra § 235. 


53. Spahn -v. F. W. Woolworth 
Co., 22 Pa. Dist. 874; Gunn v. Cana- 
dian § Paice. i Re +Cof22. Man. {eso et 
DomLR 232, 20 WestLR 219, 1 West 
Wkly 804. 

[a] In the case of a store the im- 


plied contract of the storekeeper that 
his customers shall come to no harm 
which can reasonably be averted 
“must be held to extend to the safety 
of such property as the customer 
necessarily or habitually, in pursu- 
ance of an universal custom, carries 
with him. Whatever thus neces- 
sarily, or, in common with people 
generally, he habitually carries with 
him, and must necessarily lay aside 
in the store while making’ or examin- 
ing his purchases, he is invited to” 
lay aside by the invitation to come’ 
and purchase, and, having laid it 
aside upon such invitation and with 
the knowledge of the dealer, he has 
committed it to his custody. Ana 
this being a necessary incident of 
the business upon which the cus- 
tomer was invited to come to the 
store, the care of the property would 
be within the authority of the sales- 
man assigned to wait upon him; it 
would be part of the transaction in - 
which he is authorized to represent 
his employer.” Woodruff v. Painter, 
150 Pa. 91, 96, 24 A 621, 30 AmSR 786, 
16 LRA 451. 

54. Injuries to adjoining’ property 
see Adjoining Landowners §§ 2-7. ~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 250-251] 


_ises shall not cause injury to persons on adjoining 
premises,°> although such persons are merely guests 
of the owner of the adjoining premises,®* or even 
though they are trespassers on such premises.>? He 
may, therefore, be hable for an injury to a person 
on adjoining premises resulting from his failure to 
repair a wall standing close to the boundary,®® or 
the construction of a building in such a manner that 
ice and snow must inevitably slide from the roof 
It has been held, 
however, that as the owner is not bound to fence or 
guard his property for the protection of persons 
on adjoining premises,°° he is not liable to one who 
crosses the boundary and falls into an unguarded 
This rule applies with 
particular force where the excavation is not adja- 
cent to the adjoining premises,®? but it has also been 
held that the mere fact that a landowner excavates 
so near the boundary as to deprive the adjoining 
property of lateral support does not render him lia- 


onto the adjoining premises.®? 


excavation on his land.*! 


NEGLIGENCE 


ble for injury to‘one who falls from the adjoining 


55. Ark.—St. Louis, etc., R. Co. v. 
* Jackson, 96 Ark. 469, 1832 SW 206, 31 
LRANS 980. 

N. Y.—Driscoll v. Newark, etc., 
Lime, etc., Co., 37 N. Y. 6387, 97 AmD 
761, 5 Transer. A. 82; Wilson. v. 
American Bridge Co., 74 App. Div. 
596, 77 NYS 820. 

Oh.—Defiance Water Co. v. Olinger, 
Sia to St. 532, 44 NE 238, 32 LRA 

W. Va.—Cox v. U. S. Coal, etc., Co., 
80 W. Va. 295, 92 SH 559, 561, LRA 
1918B 1118 [quot Cyc]. 

Ont.—Harl v. Reid, 21 Ont. L. 545, 
1 OntWN 1067, 16 OntWR 713, 18 
AnnCas 1 [app allowed on other 
grounds 23 Ont. L. 453, 2 OntWN 673, 
18 OntWR 563]. 

“Tf an owner or occupier of land 

uses upon it appliances, devices or 
methods that may cause injury toe 
persons upon adjoining premises, or 
in public places, such owner or occu- 
pier owes to such persons the duty to 
take reasonable precautions to avoid 
injuring them.” Weitzmann v. A. L. 
Barber Asphalt Co., 190 N..Y. 452, 
457, 83 NE 477, 123 AmSR 560 [rev 
120 App. Div. 896, 105 NYS 1149]. 
_ [a] Blasting is within the rule 
stated in the text. Driscoll v. New- 
ark, etc., Lime, etc, Co.; 37. N. Y. 
637, 97 AmD 761, 5 Transcr. A. 82. 

56. Defiance Water Co. v. Olinger, 
54 Oh. St. 532, 44 NE 238, 32 LRA 
136; Cox, V.. U.,S.; Coal, “ete., -Co:, 80 
W. Va. 295, 92, SE. 559, 561,, LRA 
1918B 1118 [quot Cyc]. 

57. Wilson v. American Bridge 
Co., 74 App. Div. 596, 77 NYS 820; 
Nenstiehl v. Friedman, 90 Misc. 368, 
153 NYS 120; Cox v. U. S. Coal, etc., 
Co.,,. 80, W. Va..295, 92. SE 550, 561, 
LRA1918B 1118 [quot Cyc]. 

Right to rely on status of injured 
person as trespasser generally see 
supra § 191 


58. Kinney v. Morley, 2 U. Cc. Cc P. 
226. 
59. Ferris v. Detroit Bd. of Edu- 


cation, 122 Mich. 315, 81 NW 98. 
- €0. Kleinberg v. Schween, 134 
App. Div. 493, 119 NYS 239 [aff 198 
N, Y. 619 mem, 92 NE 1089 mem]; 
Gordon v. Schween, 117 NYS 191. 

[a] Party walls——An owner of 
premises partly covered with build- 
ings and bounded by party walls is 
under no obligation to.fence the top 
of the party walls so as to protect 
persons who may be on the roof of 
an adjoining building from falling 
over into his yard, and there is no 
exception from this principle in favor 
of. firemen. Woods v. Miller, 30 App. 
Div. 232, 52 NYS 217. 

61. Kleinberg v. Schween, 1384 
App. Div. 498, 119 NYS 239 [aff 198 
N. Y. 619 mem, 92 NE 1089 mem]. 

{a]| Reason for rule.—‘‘The plain- 
tiff in the present case was in. per- 


fect safety so long as he remained] 39 Okl. 186, 134 P 869. 


upon the adjoining land. It was only 
when he crossed the boundary line 
between that land and plaintiff’s land 
that he fell into danger. Doubtless 
such crossing was inadvertent. But 
the owner of land is not bound by 
the common law to fence his land or 
in any way mark the boundaries of 
his possessions ... nor is he under 
any obligation to make his land safe 
or to keep it in any particular con- 
dition for the benefit of trespassers, 
intruders, mere volunteers or bare li- 
censees coming upon it without his 
invitation, express or implied.’ Klein- 
berg v. Schween, 134 App. Div. 493, 
495, 119 (NYS 239° [aff 198 N. Y. 619 
mem, 92 NE 1089 mem]. 

[b]. Bxcavation near boundary.— 
The apparent exception with respect 
to excavations adjacent to or near 
highways (see supra § 151; infra § 
285) does not apply to an excavation 
near adjoining property. Kleinberg v. 
Schween, 134 App. Div. 493, 119 NYS 
239 [aff 198 N. Y. 619 mem, 92 NE 
1089 mem]. 

62. O’Malley v. 170 

63. Pullan v. Stalieast TOY Nx JS: 
10, 56 A 116; McMullen v. Union 
Drawn Steel Co., 47 Pa. Super. 570. 

[a] Giving way of ground.—This 
rule has been applied where the 
ground on the adjoining property 
gave way under the weight of a per- 
son who went near the excavation. 
Pullan v. Stallman, 70 N. J. L. 10, 12, 
56 A 116 (‘‘the right of support is 
limited to the land in its natural 
condition and does not extend to that 
which may be placed upon the land 

. he [defendant] was under no ob- 
ligation to support the soil of the lot 
that it would bear, not only its own 
weight, but the weight of Mrs. Pul- 
lan as well’). 

64. Mayh>w v. Burns, 103 Ind. 328, 
2 NE 793; Olah’ v. Katz, 234 Mich. 
112, 207 NW 892. 

{a]’ Removing lateral support.— 
One who negligently makes an exca- 
vation on his own land, which de- 
prives the adjoining owner’s lot of 
its lateral support and thereby cre- 
ates a pit into which a child of the 
occupant of such adjoining premises 
falls, is liable in damages to the fa- 
ther of such child, provided the fa- 
ther and child were free from con- 
tributory negligence. M°vhew sv. 
Burns, 103 Ind. 328, 2 NE 798. 

{b] Statutory right.—A_ statute 
giving an owner the right to make 
needed excavations is no defense in 
an action against such owner by an 
occupant of adjoining premises, who 
falls into an excavation so made, 
such statute relating only to the 
rights of adjacent owners as to sup- 
port of the land. Connally v. Woods, 


Marquardt, 


|. A. 278. 


property into the excavation.® 
it has been held that one who makes an excavation 
on property near to the line of adjoining property 
owes to persons on such adjoining property the duty 
of guarding the excavation so that they will not fall 
in it, if an ordinarily prudent man under the cir- 
cumstances would have guarded such excavation.** 

One who erects a gate abutting on a private way 
is under a duty to keep the gate on his own prem- 
ises, and is liable for injuries sustained by one who, 
while lawfully using the way, is injured by the gate 
falling on him due to its defective condition.® 

[§ 251] E. Persons on Adjacent Highway. While 
the owner or occupant of land is not an insurer of 
the safety of travelers on the adjacent highway,°® 
he owes them a duty to use reasonable care to 
keep his property in such condition that it shall 
not constitute a source of danger or cause injury 
to them,*? and to conduct any operations which he 
carries on on the premises in such manner as not 


[45. 0. J.] 
On the other hand, 


839 


65. Barber v. C. . H. Moulton 
Ladder Co., 231 Mass. 507, 121 NE 
501. 

66. Sinkovitz v. Peters Land Co., 


5 Ga. A. 788, 64 SE 93; Harrington v. 
Border City Mfg. Co., 240 Mass. 170, 
132 NE 721, 18 ALR 610; McNulty v. 
Ludwig, 125 App. Div. 291, 109 NYS 
708; Truschine v. Fayette Mfg. Co., 
63 Pa. Super. 124, 130. 

“Owners and occupiers of property 
abutting on a highway ... are not 
insurers of every person who passes 
over the highway.” Truschine v. 
Fayette Mfg. Co., Supra. 

[a] Flaying ball.—An employer 
permitting employees to play ball on 
its vacant lot is not liable to one 
injured by a batted ball, while on the 
highway. Harrington v. Border City 
Mfg. Co., 240 Mass. 170, 182 NE 721, 
18 ALR 610. 

[b] Sign.—Where a sign had been . 
put up over the entrance to defend-. 
ant’s premises, defendant was not 
bound at his peril to see that it was 
properly fastened to the building and 
to keep it from falling into the street, 
the duty in such a case being merely 
to use reasonable care. McNulty v. 
eRStE: 125 App. Div. 291, 109 NYS 

67. Conn.—Crogan v. Schiele, 53 
epee LSGF PAN 899 5°o AS67366 AmR 
88. 

Ga.—Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 64 SE 93. 

Kan.—Crow v. Colston, 123 Kan. 
702, 256'P 971: 

La.—Atkins v. Bush, 141 La. 180, 
73S 897, LRA1917B 809. 

Md.—Pindell v. Rubenstein, 139 
Md. 567, 115 A 859. 

Mass.—Harrington v. Border City 
Mfg. Co., 240 Mass. 170, 182 NE 721, 
18 ALR 610. 

Mich.—Bannigan v. Woodbury, 158 
ayes 206, 122 NW 531, 133. AmSR 


N. Y.—Klepper v. Seymour House 
Corp., 246 N. Y. °85,° 158 NB 29; 
Hughes v. Harbor, ete, Bldg., ete, 
Assoc., 181 App. Div. 185, 115 NYS 
320 [leave to app to Ct. of App. den 
132 App. Div. 897 mem, 116 NYS 
11388 mem]; McNulty v. Ludwig, 125 
App. Div. 291, 109 NYS 703; Uggla 
v. Brokaw, 117 App. Div. 586. 102 
NYS 857, 19 NYAnnCas 3891; Kelly 
y, Hudson Cos., 65 Misc. 574, 120 NYS 

Oh.—Roth Packing Co. y. Williams, 
ae A. 848, 20 Oh: Cir. Ct N. & 
6 

Tex.—O’Connor .-v. Andrews, 81 
Tex. 28, 16 SW 628 [foll O’Connor v. 
Curtis, (Tex.) 18 SW 9538]. 

Vt.—Murray v. Nelson, 97 Vt. 101, 
107, 122 A 519. 

“Tt is the duty of an abutter to 
keep his property from becoming a 


840 [45 C.J] 


to injure them.®§ 


speak to other persons.®® 
Frightening animals. 


[§ 252] F. Onlookers. It has 


business requiring their presence, 


source of danger to the traveling 
publie by reason of any defect either 
in construction, use, or repair, so far 
as the exercise of*the care of a pru- 
dent man can guard against the 
same.’ Murray v. Nelson, supra. 

[a] “In measuring the extent of 
that duty we must be mindful of the 
fact that the public highways are the 
common and universal avenues of 
travel and communication for the en- 
tire public; and they may lawfully be 
used by children of tender ages, by 
the aged and infirm and by persons 
suffering from physical disability. 
Having in mind those considerations, 
it would be unreasonable to hold 
that an abutting owner could main- 
tain a structure immediately adja- 
cent to the highway in such a posi- 
tion that a person traveling along the 
highway could by merely taking hold 
of it cause it to fall and injure him, 
without being guilty of negligence 
and responsibility for the damage 
thus caused. Such a theory would, 
in the light of common experience of 
the manner in which highways are 
used, be contrary to the public safety 
and welfare. Persons may touch or 
even take hold of the _ structures 
lining a public highway under an in- 
finite variety of circumstances with- 
out being thereby guilty of negli- 
gence. As for instance a traveler 
might stumble or make a misstep, or 
be suddenly overcome by illness and 
lean or take hold of the structure 
for support, or in the case of a child 
it- might touch or take hold of it 
thoughtlessly. And in doing these 
commonplace and ordinary things 
such persons cannot lawfully be sub- 
jected to the perils of serious bodily 
injury through the collapse or fall 
of the object thus casually touched 
or grasped merely because it was 
not actually within the highway, but 
on the contrary the maintenance of 
such dangerous agencies, which may 
be little else than traps, constitutes 
a violation of the duty owed by the 
abutter to the public.” Pindell. v. 
Rubenstein, 139 Md. 567, 580, 115 A 
859. 

{b] Barbed wire fence.—An owner 
must maintain his premises in a con- 
dition of safety to travelers on a 
public road, and, if through the 
owner’s negligence a barbed wire be- 
comes detached from his fence post 
and remains lying in the road, he is 
liable for a reSulting injury to a 
traveler. Atkins v. Bush, 141 La. 
180, 74 S 897, LRA1917E 809. 

[c] .Falling of window screen.— 
“The owner and operator of a hotel 
building abutting on a street is re- 
sponsible for injuries inflicted to a 
person on the sidewalk by the falling 
of a window screen from an upper 
story, negligently attached to the 
building.” Crow v. Colson, 123 Kan. 
702, 256 P 971 (‘“Where guest rooms 
on the second and third floors of a 
hotel were equipped with ropes and 
placards directing their use in case 
of fire, and where screens to the 
windows were so securely nailed to 
the building that exit through the 


A traveler on a street does not 
lose his character as a traveler within the protection 
of the rule stated by stopping for a short time to 


The owner or occupant of 
property may be held lable for injuries resulting 
from something on his property causing fright to 
animals on adjacent highways if he should reason- 
ably have anticipated such result.7°" 

been considered 
that one who is engaged in a lawful operation on a 
public highway owes to mere onlookers, who are 
in the vicinity without invitation and not on any 


NEGLIGENCE 


the purpose of 


[§§ 251-253 


satisfying their own curiosity by 


observing the operation, no duty save to refrain 
from wantonly or intentionally injuring them,’? and 


the same principle apples to a lawful operation 


or wantonness. 
but merely for 


windows was not possible except by 
knocking out such screens, and 
where it knocked out there was noth- 
ing to prevent the screens from fall- 
ing to the sidewalk below, it cannot 
be held as a matter of law that the 
owner or operator of the hotel, re- 
sponsible for the manner in which 
the screens were attached to the 
building, is not liable for injuries to 
one on the sidewalk who is struck by 
a falling screen knocked out of a 
window by a guest seeking to escape 
from a fire’’). 

{ad] Glass falling out of window. 
—One who negligently permitted the 
windows in the third story of a build- 
ing under his control to become out 
of repair, so that glass therein had 
become loose, is liable for an injury 
sustained by one who was struck by 
glass which fell out of the window 
when she was. walking along the 
street in front of the building. Ban- 
nigan v. Woodbury, 158 Mich. 206, 
122 NW 531, 133 AmSR 371. 

68. Conn.—Walters v. Hansen, 99 
Conn. 680, 122 A 564. 

Md.—Ver-Vac Se CMa v. Hin- 
son, 147 Md. 267, 128 A 


Mass. —Harrington Vv. ieee. City 


Mfg. Co., 240 Mass. 170, 1382 NE 721, 
18 ALR 610. 
N. Y.—Hughes v. Harbor, etc., 


Bldg., etc., Assoc., 181 App. Div. 185, 
115 NYS 320 [leave to app to Ct. of 
App. den 132 App. Div. 897 mem, 116 
NYS 1138 mem]. 

Vt.—Murray v. Nelson, 97 Vt. 101, 
122 A 519 (quoted supra note 67). 

Va.—Haywood v. South Hill Mfg. 
Co., 142 Va. 761, 128 SE 362. 

[a] “The use of dangerous agen- 
cies and instrumentalities either in 
the street, or so near thereto as to 
be easily reached by pedestrians 
passing that way, places upon those 
responsible for the presence there of 
the dangerous instrumentalities the 
duty of giving warnings to and of 
safeguarding the public, by using 
such mechanical contrivances as will 
effectually prevent injury to persons 
or property.” Haywood v. South 
Hest Mfg, Co., 142 Va. 761, 765, 128 SE 

[b] Construction of wall.—One 
who, through workmen employed by 
him, is constructing a brick wall 
abutting on a sidewalk is bound to 
anticipate that some of the material 
may fall without negligence on the 
part of the workmen, and to provide, 
by safeguards or barriers, against 
injury to passers-by through the fall 
of such material. Jager v. Adams, 
123 Mass. 26, 25 AmR 7. 

[ec] Knocking down fence.—W here 
defendant’s servant, while driving a 
truck to the street ‘through an open- 
ing in a fence adjoining a sidewalk. 
drove against the fence and caused 
it to fall on the sidewalk, injuring 
plaintiff who was standing on the 
sidewalk, defendant was liable. Wal- 
ters v. Hansen, 99 Conn. 680, 122 A 
564. 

{d] Act of third person.—A land- 
owner is liable for injury to a trav- 
eler On a highway, caused by the neg- 


conducted on one’s own premises.*? 

[§ 253] G. Volunteers. 
that one who is engaged in work or an operation 
owes to another who undertakes to assist him as a 
mere volunteer, without invitation and without con- 
tractual relationship, no duty of ordinary eare, and 
is not liable for any injury received by such volun: 


teer unless guilty of gross negligence, willfulness, 
74 


It has been considered 


ligent removal of a tree abutting on 
the highway by one to whom he sold 
it, he being under a duty to see that 
persons in lawful use of the highway 
were not injured by any use of his 
premises, which, by its nature, 
might imperil travelers. Ver-Vac 
Bottling Co. v. Hinson, 147 Md. 267, 
128 A 48. 

69. Harrington v. Border’ City 
Mfg. Co., 240 Mass. 170, 132 NE 721, 
18 ALR 610. 

70-71. See infra § 288. 

72. Peters v. Howenstein, 5 Oh. 
Ac 1605 1253 Oh°=Cir: Ct. Ney Sica, 

[a] Illustration.—Defendants were 
the owners of a traction engine, the 
boiler of which was defective. They 
were requested to assist in moving a 
steam shovel upon a public high- 
way. Plaintiff’s decedent, out of 
mere idle curiosity, went to the 
place where the traction engine was 
and stood in a field back from the 
road some little distance from the 
engine watching the engine move the 
shovel. While the work was going 
on the boiler exploded and plaintiff's 
decedent was struck by a broken part 
of the boiler and died as a result of 
his injury. It was held that defend- 
ants were not liable. Peters vy. How- 
enstein, 5 Oh. A. 160, 164, 25 Oh. Cir. 
Ct, N. S. 317 (‘The decedent not 
being an employee of the defendants, 
not being present by invitation, and 
not about any business which would 
require him or his presence at the 
place where the injury occurred, but, 
upon the other hand, being there for 
the sole and only purpose, so far as 
the facts disclose, of satisfying an 
idle curiosity as to the operation of 
the engine and the steam shovel, can 
it be properly claimed that the de- 
fendants owed to him any. legal or 
lawful obligation save and except 
that they would not wantonly, inten- 
tionally or maliciously injure him?’’). 

Circumstances under which liabil- 
ity imposed for injury to onlookers 
see infra § 263 note 32 [a]. 

73. Currier v. Dartmouth College, 
117 Fed. 44, 54 CCA 430. 

[a] Tearing down chimney.— 
Where defendant was engaged in 
tearing down an old chimney on its 
premises, and plaintiff came into the 
vicinity for the purpose of watching 
the operations, defendant owed to 
him no duty, save to refrain from 
willfully_or wantonly injuring him, 
and was not liable for an injury re- 
ceived by him when the chimney fell, 


Currier v. Dartmouth College, 117 
Fed. 44, 54 CCA 430. 
74, Richardson v. Babcock, ete., 


Co.,) 175. Peds 897, 99 CEAY 35s: 

[a] Illustration. — Defendant’s 
servants were installing boilers in a 
power house and were having diffi- 
culty in passing through a doorway 
a heavy section of tubing which was 
lowered. by means of ropes. Plain- 
tiff’s intestate, who was not an em- 
ployee of defendant, undertook, with- 
out invitation, to assist in the work, 
and while doing so received a fatal 
-njury by reason of the slipping of 
the tubing and the breaking of the 


Yor later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 254-255] 


[§ 254] H. Persons Attempting To Save Others 
from Injury.’® One who has, through his negligence, 
endangered the safety of another’® may be held 
hable for injuries sustained by a third person in at- 
tempting to save such other from injury,’ and 
continuity between the original negligence and the 


injury to the person attempting 


broken by the exercise of volition on the part of 
But one cannot be held liable for in- 
jury to another in an attempt of the latter to save 
a third person from impending danger which is not 


the latter.7? 


NEGLIGENCE 


peril.$? 


peceder® is not 
In General. 


due to the negligence of the person sought to be 


rope. It was held that defendant 
was not liable, there being no evi- 
dence of gross negligence in the se- 
lection of appliances or of any will- 
ful or wanton conduct. Richardson 
v. Babcock, etc., Co., 175 Fed. 897, 99 
C@A 353. 

75. Incurring danger to save life 
or prevent:injury to others as con- 
tributory negligence see infra § 520. 

76. See cases infra note 77. 

[a] “The sine qua non of recovery 
in such a case is that the imminent 
peril from which one is sought to be 
rescued was caused by the negli- 
gence of the defendant. However 
commendable and praiseworthy may 
be the voluntary act of benevolence 
of one who imperils his life to save 
the life of his fellow man, its costs 
cannot be charged and collected from 
another, unless his negligence was 
the occasion of such commendatory 
act. But wherever the party sought 
to be rescued from imminent danger 
could have himself recovered had he 
been injured by the negligence of the 
defendant, he who undertook to res- 
cue him from his peril can maintain 
his action for any injuries he may 
have incurred in his undertaking, if 
he were not so reckless in it as to 
defeat a recovery.” Texas, etc., R. 
Co. v. Searborough, (Civ. A.) 104 SW 
408, 410 [aff 101 Tex. 436, 108 SW 
804 is 


77. U. S.—Atlanta, etc., R. Co. v. 
Green, 246 Fed. 676, 158 CGA 632. 

TIll.—Linnberg v. Rock Island, 157 
AL, OL be 

Iowa.—Saylor v. Parsons, 122 Iowa 
679, 98 NW 500, 101 AmSR 283, 64 
LRA 542; Glanz v. Chicago, ete., R. 
Co., 119 Iowa 611, 93 NW 575; Tho- 
burn v. Campbell, 80 Iowa 338, 45 
NW 769. 

Ky.—Taylor~ Coal Co. v. Porter, 164 
Ky. 553, 175 SW 1014. 

Me.—Page v. Bucksport, 64 Me. 51, 
18 AmR 239. 

Mass.—Dixon v. New York, etc., R. 
Co., 207 Mass. 126, 92 NE 1030. 

Mich.—La Duke v. Exeter, 97 Mich. 
450, 56 NW 851, 37 AmMSR 357. 

Minn.—Berg v. Great Northern R. 
Co., 70 Minn. 272, 73 NW 648, 68 
AmSR 524. 

Mo.—Donahue v. Wabash, etc., R. 
Co., 85 Mo. 560, 58 AmD 594 (auoted 
infra note 81); Sherman v. United 
R. Cos., 202 Mo. A. 39, 214 SW 223; 
Williams v. U. S. Incandescent Lamp 
Co., 173 Mo. A. 87, 157 SW. 130. 

Mont.—Bracey We Northwestern 
Impr. Co., 41 Mont. 338, 109 P 706, 
‘137 AmSR 738. 

Nebr.—Amend vy. Lincoln, ete., R. 
Co., 91 Nebr. 1, 185 NW 235. 

N. J.—Tuttle v. Atlantic City i. 
Gol 66 AN. | Jay Tey 32:755-49) A 450; 
AmSR 491, 54 LRA 582. 

N. Y.—Wagner v. International R. 
GOng 2S 2 Ne! Var T6yc1 33: NE 437,219 
ALR 1; Gibney v. State, L327 NE: ae 
33 NE 142, 33 AmSR 690, 19 LRA 
365; Spooner v. Delaware, etc., R.ACos, 
iis INGA Weeee 250) 2d INES. 696i BHekert v. 
Long Island R. Co.,. 43 N. Y. 502, 3 
AmR 721. 

N. D.—Owen v. Cook, 9 N. D. 134, 
81 Nw. 285, 47 LRA 646. 

Pa.—Corbin v. Philadelphia, 195 
Pa. 461, 45 A 1070, 78 AmSR 825, 49 
LRA 715; Stanton v. ron Tract 
Co., 11 Pa. Super. 180. 


R. I.—Willis v. 
ae Pub. 7 Co. ~20 AR. bev 8 os 


Tex.—Wichita Falls Tract. Co. v. 
Hibbs, .(Civ. A.)- 211 SW) 287; Texas, 
ete., R. Co. v. Scarborough, (Civ. A.) 
Apa 408 [aff 101 Tex. 436, 108 SW 

W. Va.—Bond v. Baltimore, etc., R. 
Co., 82: W. Va. 557, 96 SH 932, 5 ALR 


201. 
Eng.—Collins  v. Middle 


Providence Tele- 
38 A 


Level 


Comps, Tie Re r4a'Cy Pay279: 
ae rE y. London, 22 Ont. 
[a] Reason for rule. — “Danger 


invites rescue. . The cry of distress 
is the summons to relief. The law 
does not ignore these reactions of 
the mind in tracing conduct to its 
consequences. It recognizes them as 
normal. It places their effects with- 
in the range of the natural and prob- 
able. The wrong that imperils life 
is a wrong to the imperiled victim; 
it is a wrong also to his rescuer.” 
Wagener v. International R. Co., 232 
IN. Yond 16,. 2805 Poa INE 4S Caco Au R abs 

[b] ‘The leading case is Eckert v. 
Long Island R. Co., 43 N. Y. 502, 3 
AmR 721... Dixon v. New York, ete., 
R. Co., 207 Mass. 126, 92 NE 1030; 
Corbin’ Ma Philadelphia, 195 Pa. 461, 
ane. A 1070, 78 AmSR 825, 49 LRA 


[el] Danger to child.—A landowner 
who leaves on his premises, which 
are frequented by children, an un- 
guarded dangerous agency, is liable 
to a third person who, without neg- 
ligence on his part, is injured in an 
attempt to rescue the child or chil- 
dren in peril. Atlanta, etc., R. Co. v. 
Green, 246 Fed. 676, 158 CCA 6382. 

Original negligence as proximate 
cause see infra § 492. 

78. Continuity ae events generally 
see infra §§ 489-49 


79. Wagner ov. avarnmcnat EX 
Co., 232 N. Y.-176, 133 NE 437, 19 
ALR 1! 

go. Ala.—Alabama Power Co. v. 


Conine, 213 Ala. 228, 104 S 535. 

Tll.—Ingram v. Jackson, 206 ITl. A. 
466, 472 [quot Cyc]. 

Ind.—Evansville, ete, R. Co. v. 
Hiatt, 17 Ind. 102. 

Iowa.—Saylor v. Parsons, 122 Iowa 
679, 98 NW 500, 101 AmSR 283, 64 
LRA 542. 

Ky.—tTaylor Coal Co. yv. Porter, 164 
Ky. 523, 175 Sw 1014. 

Mass.—Dixon v. New York, etc., R. 
Co., 207 Mass. 126, 92 NE 1030. 

Mich.—Ryan v. Towar, 128 Mich. 
463, 87 NW 644, 92 AmSR 481, 55 
LRA 310 (attempt to rescue tres- 
passer from danger). 

Mo.—Donahoe y. Wabash, ete., R. 
Co., 83 Mo. 560, 53 AmR 594 (quoted 
infra note 81). 

Mont.—Bracey Vv. Northwestern 
Impr. Co., 41 Mont. 388, 109 P 706, 
137 AmSR 788. 

N. Y.—Hirsechman .v. Dry-Dock, 
eras R. Co., 46 App. Div. 621, 61 NYS 
30 

Tex.—Jos. & Simon Linz Realty Co. 
v. McDonald, (Civ. A.) 133 SW 535. 

{a] Person caught on railroad 
bridge.—Plaintiff was walking with 
his father up a railroad track, down 
which a train was moving at the rate 
of about four miles an hour, in full 
sight. They crossed an unplanked 


[$255]. Ti, 
Duty To Care for Injured Pergon—a. Injury Not 

| Due to Fault of Person Sought To Be Charged—(1) 
The fact that a person sees another 
who is ill or injured does not, of itself, impose on 
him any legal obligation to afford relief or assist- 
ance,®? but the courts recognize that under such cir- 


[45 C.J.] 84l 


| charged, 80 unless the latter has been guilty of neg- 
ligence in failing to use proper care to avoid 
inflicting injury after discovery of the situation of 


Injured, or Helpless Persons®*?—1. 


bridge, but the train came upon them 
before the father had cleared the 
bridge. The son stepped back to help 
him off the bridge, and succeeded, 
but lost his own leg in the act. The 
engineer reversed his engine and took 
all means to avoid an injury. It was 
held that no case for a recovery of 
damages from the company was 
shown. Evansville, etc., R. Co. v. 
Hiatt, 17 Ind: 102: 

81. Ill—Ingram v. Jackson, 206 
Ill. A. 4667 472 [quot Cyc]. 

Iowa. —Saylor v. Parsons, 122 Iowa 
679, 682, 98 NW 500, 101 AmSR 2838, 
64 LRA 542. 

Mass.—Dixon v. New York, etc., R. 
Co., 207 Mass. 126, 92 NE 1030. 

Mo.—Donahoe v. Wabash, etec., R. 
Co., 88 Mo. 560, 563, 53 AmR 594. 

Mont.—Bracey Vv. Northwestern 


Impr: Co., 41° Mont. 338;,109,. P 706; 
137 AmSR 738. ; 
“It is to be observed that only 


when the railroad company, by its 
own negligence, created the danger, 
or through its negligence is about to 
strike a person in danger, that a 
third person can voluntarily expose 
himself to peril in an effort to rescue 
such person and recover for an in- 
jury he may sustain in that attempt. 
For instance, if a man is lying on the 
track of a railroad intoxicated or 
asleep, but in such a position that he 
could not be seen by the men manag- 
ing an approaching train and they 
had no warning of his situation, and 
another seeing his danger should go 
upon the track to save his life and 
be injured by the train, he could not 
recover, unless the train men were 
guilty of negligence, with respect to 
the rescuer, occurring after the be- 
ginning of his attempt. If the rail- 
road company is not chargeable with 
negligence with respect to the person 
in danger, the case of the person who 
attempted to rescue him and was in- 
jured must be determined with refer- 
ence to the negligence of the ecom- 
pany in its conduct toward him and 
his in making the attempt. In other 
words, the negligence of the company, 
as to the person in danger, is imputed 
to the company with respect to him 
who attempts the rescue, and if not 
guilty of negligence as to such per- 
son, then it is only liable for negli- 
gence occurring with regard to the 
rescuer, after his efforts to rescue 
the person in danger commeneed.” 
Donahoe v. Walsh, ete., R. Co., supra 
[quot Saylor v. Parsons, supra]. 

Last clear chance doctrine gener. 
ally see infra §§ 539-545. 

82. Capacity of person injured as 
matter for consideration in determin- 
ing whether ordinary care exercised 
see spra §§ 75-82. 

Duty of railroad to care for person 
injured by pperation thereof see Rail- 
roads [383 Cyc 774]. 

83. Carey y. Davis, 190 Iowa 720, 
180 NW 889, 12, ALR 904; Union Pac. 
RiGo va Cappier, 66 Kan. 649, 6538, 72 
P 281, 69 LRA 518. 

“With the humane side of the ques- 
tion courts are not concerned. It is 
the omission or negligent discharge 
of legal duties only which come 
within the sphere of judicial cogni- 
zance. For withholding relief from 
the suffering, for failure to respond 
to the calls of worthy charity, or for 


842 [45 C.5.] 


cumstances a moral obligation may arise,°+ and are 
ready to attach legal charactey to a clear moral 
obligation when the relation of the parties is such 
as to justify it.6 

[§ 256] (2) Person in Charge of Instrumentality 
Inflicting Injury. It has been held that the rule 
that one is not under a legal duty to assist or care 
for another who is injured without his fault®® ap- 
plies, even though the person sought to be charged 
was at the time of the injury in control of the 
instrumentality by which the injury was inflicted.” 
But, on the other hand, there is authority for the 
view that no matter what was the cause of the 
injury, the person in charge of the instrumentality 
by which it was inflicted is under a legal duty to 
eare for the injured person,®* and the latter rule is 
sometimes established by statute with respect to in- 
strumentalities of a particular character.®? 

[§ 257] b. Injury Due to Fault of Person Sought 
To Be Charged. One whose negligence or fault has 
resulted in an injury to another is under a legal 
duty, if there be necessit¥ therefor, to care for such 
‘other and afford him such assistance and relief as 
his condition demands.°° 

[§ 258] 2. Duty To Care for Intoxicated Person. 
The fact that a person is intoxicated to such an 


NEGLIGENCE 


[§§ 255-260 


extent that he is unable to take proper ¢are of him- 


| self does not impose upon others an affirmative duty 


to provide for his safety,°! although it may impose 
upon them a duty to exercise mere care than would 
otherwise be necessary to avoid injuring him.” 

[§ 259] 8. Duty To Rescue from Danger. One 
who sees another in peril, for which he is in no 
way responsible and which is entirely disconnected 
from any ageney or instrumentality with whose 
control he is concerned, is not under any legal 
obligation to attempt to rescue such person.?? 

[§ 260] 4. Duty To Prevent Injury. The rule 
that, where a person is placed in such a position 
with regard to another that it is obvious that, if 
he does not use due are in his own conduct, he 
will cause injury to that person, the duty at once 
arises to exercise care commensurate with the situ- 
ation in whieh he finds himself, and with which 
he is confronted, to avoid such danger,®* applies 
with greater strictness to conduct toward persons 
who are ill, infirm, or otherwise helpless,®* and im- 
poses a legal obligation at least to refrain from 
any affirmative action that might result in injury 
to them.°® Accordingly, it has been considered that 
it may be actionable negligence to turn a person who 


faltering in the bestowment of broth- 
erly love on the unfortunate, penal- 
ties are found not in the laws of men 
but in that higher law, the violation 
of which is condemned by the voice 
of conscience, whose sentence of pun- 
ishment for the recreant act is swift 
and» sure: o Union, bac. Pit. COL cv. 
Cappier, supra. 

a] Injured child in street.—‘‘f, 
for example, the driver of an auto- 
mobile discovers an injured child, 
for whose hurt he is not responsible, 
lying in the street, he may, if suffi- 
ciently inhuman, pass it by without 
attention, and incur no legal liabil- 
ity.” Carey v. Davis, 190 Lowa 720, 
726, 180 NW. 889, 12 ALR 904. 

84. Carey v. Davis, supra; Union 
Pac. R. Co. v. Cappier, 66 Kan. 649, 
72 P 281, 69 LRA 513 (quoted supra 


Carey v. Davis, 190 Iowa 720, 

180 NW 889, 12 ALR 904. 
Duty of: 

Carrier to injured passenger 
Carriers § 13891. 

Employer to ill or injured servant 
see Master and Servant § 348 et 
seq. 
g6. See supra § 255. 


see 


87. Union Pac. R. Co. v. Cappier,, 


66 Kan. 649, 653, 72 P 281, 69 LRA 
513; Kendall v. Louisville, etc. R. 
Co., 76 SW 376, 25 Kyl 793; Griswold 
v. Boston, etc., R. Co., 188 Mass. 434, 
437, 67 NE 354; Riley v. Gulf, etc. R. 
Co., (Tex. Civ. A.) 160 SW 595. 

“There have been many cases in 
our own reports where railroads have 
been exonerated when an injury has 
been inflicted upon a trespasser, but 
in no case before has it been sug- 
gested that a slight delay in assist- 
ing a trespasser gave a right of ac- 
tion, or, to go further, that there was 
any legal duty to give such assist- 
ance, although we have no doubt that 
such assistance has always been ren- 
dered.” Griswold v. Boston, etc., R. 
Co., supra. 

‘We are unable, however, to ap- 
prove the doctrine that when the acts 
of a trespasser himself result in his 
injury, where his own negligent con- 
duct is alone the cause, those in 
charge of the instrument which in- 
flicted the hurt, being innocent of 
wrong-doing, are nevertheless blam- 
able in law if they neglect to ad- 
minister to the sufferings of him 
whose wounds we might say were 
self-imposed.” Union Pac. R. Co. v. 


Cappier, supra. i 

[a] .The conductor of a railroad 
train which has injured a trespag¥er 
has no authority to bind the railroad 
company by the employment of a 
physician to treat such trespasser, 
Adams v. Southern R. Co., 125 N. C. 
565, 34 SE 642; Wills v. International, 
Stes SR. Cow AT Rex Ciuve was Oe oa 
SW 2738. t 

88. Northern Cent. R: Co. v. State, 
29 Md. 420, 96 AmD 545. ‘See White- 
sides v. Southern R. Co., 128 N. C. 
229, 38 SE 878 (it is not entirely 
clear from the opinion of the court in 
this case that it intended to announce 
or apply the rule stated in the text, 
but in a dissenting ‘opinion Cook, J., 
undertakes to distinguish the case of 
Northern Cent. > CO. Ve, States: 29 
Ma. 420, 96 AmD 545, and in Slater 
v. Illinois Cent. R. Co., 209 Fed. 480, 
482, this case, as well as Northern 
Cent. R. Co..v. State, supra, is re- 
ferred to as supporting the rule 
stated in the text). 

[a] The leading case on this rule 
is Northern Cent. R. Co. v. State, 29 
Md. 420,96 AmD 545. This case has 
been much discussed and there is a 
decided conflict of opinion as to its 
effect. Some courts. and text-writers 
have regarded it as authority for the 
rule stated in the text, while others 
have regarded it as holding merely 
that, as the injury was caused by the 
negligence of the railroad, it was un- 
der a duty to care for the injured per- 
son, or that, having assumed charge 
of the injured person,’ it was bound 
to care for him in a proper manner. 

[b] Person struck by locomotive. 
—‘‘From whatever cause the collision 
occurred, after the train was stopped, 
the injured man was found upon the 
pilot of the defendant’s engine, in a 
helpless and insensible condition, and 
it thereupon at once became the duty 
of the agents, in charge of the train, 
to remove him, and to do it with a 
proper regard to his safety and the 
laws of humanity.” Northern Cent. 
R. Co. v. State, 29 Md. 420, 441, 96 
AmD 545. 

89. See statutory provisions. 

Duty of operator of motor vehicle 
see Motor Vehicles § 91. 

90. Griswold v. Boston, éte, R. 
Co., 183 Mass. 434, 67 NE 354; White- 
sides'v. Southern R. Co:} 128 N. C. 
229, 38 SE 878; Riley v. Gulf, etc., R. 
Co., (Tex. Civ. A.) 160 SW 595. See 
Northern Cent. R. Co. v. State, 29 


Md. 420, 96 AmD 545 [cited, quoted, 
and discussed supra § 206 note 88] (a 
case which is regarded by some other 
decisions and by some text-writers 
as supporting only the rule stated in 
the text so far as the duty to ren- 
der assistance is concerned). 

91. Cunningham y. Ayer, etc., Tie 
Co., 133 Ky. 642, 651, 118 SW 948: 
Black v. New York, etc., R. Co., 193 
Mass. 448, 79 NE 797, 7 LRANS 148; 
9 AnnCas 485. ; 

“A man cannot voluntarily drink. 
to intoxication, and while in this con+ 
dition negligently bring an injury 
upon himself, and hold another re- 
sponsible therefor on the ground that 
the latter should have guarded or 
restrained him so as to have pre- 
vented the injury, unless such person 
owed him some duty. In such a case 
the injury is the result of his own 
wrong, and he alone must suffer.” 
Cunningham v. Ayer, etc., Tie Co., 
supra. 

la] Where a passenger on a rail- 
road is intoxicated, the railroad em- 
ployees are ‘under no obligation to 
remove him from the ear, or to pro- 
vide for his safety after he left the 
car.”’ Black v. New York, ete, R. 
Co., 193 Mass. 448, 79 NE 79%, 7 
LRANS 148, 9 AnnCas 485. 
aoe See supra § 80; and infra § 

93. Union Pac. R. Co. v. Cappier, 
Scan 649, 654, 72 P 281, 69 LRA 
“The moral law would obligate an 
attempt to rescue a person in a peril- 
ous position,—as a drowning child,— 
but the law of the land does not re- 
auire it, no matter how little personal 
risk it might involve, provided that 
the person who declines to act is not 
responsible forthe peril.” Union 
Pac. R. Co. v. Cappier, supra [quot 
Barrow Negl. p 4]. 

Liability for injury to person at- 
tempting rescue see Supra § 254: 

94, See supra § 18. \ ; 

95. Depue v. Flatau, 100 Minn. 
299, 111 NW 1, 8 LRANS 485; Yazoo, 
etc., R. Co. v. Huff, 111 Miss, 486, 71 


7. 
96. Cleveland, 


DECAY SE MOGE ary 
Means, 59 Ind. A. 383, 104 NE 785, 
198 NE 375; Depue y. Flatau, 100 
ees 299, 111. NW 1, 8 LRANS 


Capacity of person injured as af- 
fecting care to be exercised generally 
see supra §§ 75-82. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 260-261] 


r 


is-so ill® or intoxicated®* as to be unable to care 
for himself, out into cold and inclement weather 
as a result of which he suffers injury; to eject a 
helplessly intoxicated person from a place of safety. 
into a place where he 1s lable to be injured by rea- 
son of his condition;®® or to permit a trespasser 
who is so intoxicated as to be unable to take proper 
care of himself to remain on the premises in a 
situation where his condition renders injury to him 
So also, where one has been injured and 
is in a situation where further injury is not un- 


97. Depue v. Flatau, 100 Minn. 299,] 


probable.* 


111 NW_1, 8 LRANS 485. _ 

[a] TWustration.—Plaintiff was a 
cattle buyer, and, on a very cold day, 
he called at the farm of defendants 
at about five o’clock in the evening to 
inspect some cattle he understood 
they had for sale. It was dark, and 
he was unable to inspect the cattle, 
whereupon he requested, perm ssion 
to remain with defendants overnight, 
which request was refused. He then 
bought some furs of members of de- 
fenaants’ family, and one defendant 
invited him to remain for supper. 
Upon this invitation he entered de- 
fendants’ home and was given supper 
with the family. Soon ine eaite. ne 
was taken violently ill and fell to 
the floor. .He agazn requested per- 
mission to remain. at defendants’ 
home overnight, and was again re- 
fused. Detei dants then assisted him 
from the house and into his cutter, 
and started him on his journey home, 
seven miles away. He was found 
next morning, about three quarte.s 
of a mile from defendants’ house, 
nearly frozen to death, having been 
again attacked by his ailment and 
fallen from his cutter. He brought 
action against defendants for dam- 
ages, on the theory that, in view of 
his physical. condition, which was 
known to defendants, they were 
guilty of negligence in sending him 
out unattended on a cold night to 
make his way to his home as best he 
could. It was held that plaintiff 
not being a trespasser upon the 
premises of defendant, but there by 
express invitation, defendants owed 
him the duty, upon discovering his 
physical condition, to exercise reason- 
able care in their own conduct not to 
expose him to danger by sending him 
out from their home, and that, if de- 
fendants knew and appreciated his 
physical condition, their conduct 
amounted to negligence and the ques- 
tion of their liability should have 
been submitted to the jury. Depue v. 
Flatau, 100 Minn, 299, 305, 111 NW 1, 
8 LRANS 485 (“We do not wish to 
be understood as holding that defend- 
ants were under absolute duty to 
entertain plaintiff during the night. 
Whether they cou'd conveniently do 


so does not appear, What they 
should or could have done in the 
premises can only be determined 


from a full view of the evidence dis- 
closing their situation, and their fa- 
cilities for communicating his con- 
dition to his friends, or near neigh- 
bors, if any there were. All these 
facts will enable the jury to deter- 
mine whether, within the rules of 
negligence applicable to the case, de- 
fendants negitected any duty they 
owed plaintiff’). : 

98. Adams v. Chicago Great West- 
ern R. Co., 156 Iowa 31, 1385 NW 21, 
42 LRANS 3873; Louisvi'le, etc, R. 
Co. v. Sullivan, 81 Ky. 624, 50, AmR 
186; Haug v. Great Northern R. Co., 
8 N. D. 23,:77 NW 97, 73 AmMSR 727, 
42 LRA 664. 

{al Ejection from railroad depot. 
—oOn a very cold winter’s night plain- 


tiff was properly ejected from de-| 


fendant’s railroad train for intoxica- 
tion and refusal to pay his fare. He 
was put off at a small country sta- 
tion where he entered the depot. 


Soon afterward the station agent, } 


wishing to close the building, told 
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likely, there is a 


is bound to use 
doing® and to h 
of such person, 


plaintiff he must:go, although he was ] 


obviously very drunk, ana plainciff 
left the station and sought refuge in 
a colncrib, whe.e he was very badly 
frozen. There was a conflict of evi- 
dence as to whether the station agent 
merely turned him out or made him 
an offer to take care of him which 
he refused.. It was held that a re- 
covery might be had if plaintiff's con- 
tention that he was simply turned 
out in his helpless condition to take 
caie of himself should be sustained 
by the evidence. Adams v. Chicago 
Great Wesiern R. Co., 156 Iowa $1, 
39, 1385 NW 21, 42 LRANS 873 (“It is 
not our purpose, nor is it necessary, 
now to determine what the defend- 
ants should have done in the exercise 
of reasonable care. All we do hold 
is that if from the evidence it ap- 
peared that the plaintiff was in such 
a drunken and sodden condition that 
he was unable to take care of him- 
self, either by walking to Ft. Dodge, 
eight miles distant, as it is claimed 
he started out to do, or to obtain 
reasonable shelter from the inclem- 
ency of the weather, and if the de- 
fendants, knowing him to be in such 
condition, compelled him to leave the 
depot and thereby expose himself to 
the dangers of an extremely d¢old 
night, instead of allowing him to re- 
main in the depot until it was finally 
closed for the night or longer or as- 
sisting him to some place where he 
might be sheltered from the cold and 
therein they failed to pursue the 
course which an ordinarily prudent 
man would have under like circum- 
stances, then they are liable’). 

[b] Ejection from saloon.—Where 
defendant, a saloon keeper, expelled 
plaintiff's decedent from his saloon 
at a lace nour of the night, when de- 
cedent was drunk and unconscious, 
and decedent died from exposure and 
cold, : defendant was _ liable, even 
though it were conceded that dece- 
dent contributed to his death by 
drinking until he became drunk and 
unconscious. Weymire .v. Wolfe, 52 
Iowa 533, 3 NW 541. Concurrent 
eauses of injury generally see infra 
§§ 485-488. 

99. Louisville, ete., R. Co. v. Ellis, 


| 97 Ky. 330, 30 SW 979, 17 KyL. 259. 


1. Cincinnati, etc., R. Co. v. Marr, 
119 Ky. 954. 85 SW 188, 27 KyL 388, 
115 AmSR 289, 70 LRA 29; Fagg v. 
Louisville, etc., R. Co., 111 Ky. 31, 63 
Sw 580, 23 KyL 383, 54 LRA 919. 

D*scovered peril of trespasser gen- 
eratly see supra § 145. 

2. Weitzman v. Nassau Electric 
R. Co., 83’ App. Div. 585, 53 NYS 905. 

[a] Person under railroad car.— 
Plaintiff's decedent, without negli- 
gence on the part of defendant, fell 
to its track and was dragged for 


'some distance by a moving train. 


When the train came to a stop he 
was pinioned and helpless under one 
of the cars, the wheel of which had 
rolled upon his leg. The engineer, 
acting under the orders of defend- 
ant’s superintendent, backed the 
train, causing a wheel thereof to pass 
over decedent’s body, killing him. It 
was held that defendant was liable 
for negligence in backing the train 
over his body while he was lying on 
the track. American Car, etc., Co. v. 
Thzer, (Tnd A.) 8S NTH) 444 

[b] Child on fender of street car. 
—‘Conceding that the plaintiffs’ in- 


[45 C.J.] 842 


duty to use reasonable care to avoid 


the infliction of further injury,? although the person 
charged with such duty was not guilty of neghgence 
causing the injury® or the negligence of the injured 
person contributed thereto.* 

[§ 261] 5. Effect of Undertaking To Care for 
Another—a. Obligatory Undertaking. 
under a duty to care for an ill or injured person 


One who is 


reasonable or ordinary care in so 
ave a proper regard for the safety 
5 and is liable for further injury 


testate was sui juris, and that he 
was, aS a matter of law, guilty of 
contributory negligence in stepping 
upon the track of the defendant at 
the same moment that the car arrived 
at the point of contact, the evidence 
in the case shows that the child was 
not killed by the original impact, 
but that he was picked up on the 
fender and carried a consi¢erable dis- 
tance, when he finally rolled off, and 
was crushed under the wheels. To 
say that the defendant owed this 
child no duty; that it is responsible 
for no degree of negligence on tne 
part of its servants after it had 
struck the child and failed to kill 
hitn,—is to utterly mistake the policy 
and the rules of law. Whatever may 
have been the duties or obligations of 
the parties up to the momént that 
the child was picked up on the fender, 
there can be no question as to the 
obligation of the defendant after that 
feat had been accomplished, and a 
failure to discharge that obligation 
was negligence to which the child, 
under the circumstances, could not 
contribute. It was the duty of the 
defendant, as we have already pointed 
out, to equip its cars in such a man- 
ner as to reduce to a minimum the 
chances ‘of accident. The duty to 
equip the cars with fenders carries 
with it the duty to so operate them 
as to accomplish the end for which 
they were designed, and a human be- 
ing, having been gathered into one 
of these fenders, no matter by what 
degree of negligence on his part, im- 
poses upon the defendant the im- 
mediate duty of so operating the car 
as to afford him an opportunity to be 
taken from his dangerous position. 
Whatever the degree of negligence on 
the part of the individual in che orig- 
inal contact, that negligence culmi- 
nated in the accident which landed 
him in the net of the fender. From 
that moment a new relation existed 
between the parties, and any act or 
omission on the part of the defendant 
amounting to a lack of the care de- 
manded by the situation, and result- 
ing in the death of plaintiff’s intes- 
tate, is sufficient to charge the com- 
pany with negligence. It is not to he 
understood that the defendant be- 
comes an insurer of every person who 
is caught in its fender, but simply 
that it is bound to use that same de- 
gree of care which a reasonably care- 
ful and prudent man would, or ought 
to use under the same circumstances, 
and this is always a question for the 
jury to pass upon. When the plain- 
tiff’s intestate reached a place upon 
the fender of defendant’s car, the de- 
fendant had notice that the child was 
in a dangerous position, and if it had 
time, and with the exercise of rea- 
sonable care could have prevented 
the injury or death of the child, it 
was its duty to do so, and a failure 
on its part was regligence which en- 
titled the plaintiff to recover.” Weitz- 
man v. Nassau Electric R. Co., 33 
App. Div. 585, 570, 538 NYS 905. 

& American Car, etc., Co. v. Inzer, 
(Ind. A.) 86 NE 444. 

4. Weitzman v. Nassau 
R.-°Co., 88 App. Div. 585; 
905. 

5. Northern Cent. R. Co. 
29 Md. 420, 96 AmD 545. 

6. Northern Cent. R. Co. 
supra. : 


Electric 
53 “NYS 


v. State, 


v. State, 


844 [45 C.J.] 


resulting from lack of proper care.’ 
however, the duty is fully performed where the 
injured person is properly removed to a suitable 
place and there put under the charge of a com- 
petent physician,’ or where the ill person is placed 
in charge of a public official whose duty it 1s vw 
take care of him and render relief.° 

[§ 262] b. Voluntary Undertaking. Although the 
contrary view has been asserted,’® the more gener- 
ally accepted rule is that one who voluntarily un- 
dertakes to care for, or to afford relief or assistance 
to, an ill or injured person is under a legal obliga- 


7 Northern Cent. R. Co. v. State, 
supra. 

[a] Person apparently dead.—De- 
cedent was struck by a railroad loco- 
motive and was taken from the pilot 
of the engine, apparently dead, al- 
though showing no external wound to 
indicate that life was-in fact extinct. 
Without notice to his family or to 
any person who would take an inter- 
est in him, or sending for a physi- 
cian to ascertain his condition, the 
railroad employees took him into a 
warehouse of the railroad and there 
laid him on a plank across some bar- 
rels, and locked up the place for the 
night, leaving’ him alone. It was re- 
marked at the time that the man 
ought to be examined but this sug- 
gestion was disregarded. It was also 
remarked that the warehouse was an 
unfit place for him to be put in and it 
was proposed to ‘place him in the rail- 
road’s telegraph office, which was a 
comfortable building, but the tele- 
graph operator objected and directed 
that he be taken to the warehouse, 
which was a place used to deposit 
old barrels and other rubbish. When 
the warehouse was opened in the 
morning it was found that decedent 
had regained consciousness during 
the night and had moved some paces 
from the spot where he had been laid. 
He was found in a stooping posture, 
holding his right leg with his hand, 
dead, but still warm, having died 
from hemorrhage of the arteries of 
his right leg, which was crushed at 
and above the knee. The physician 
who attended the inquest testified 
that he thought it likely that dece- 
dent became conscious when reaction 
set in, there being no apparent in- 
jury of the skull or brain, that blood 
would begin to flow upon the restora- 
tion of consciousness and that de- 
cedent could not have lived more 
than an hour or two after blood be- 
gan to flow. It was held that the 
facts warranted a, finding of negli- 
gence on the part of the railroad em- 
ployees for which the railroad was 
liable. Northern “Cent. (Ree Co. 4. Vx 
State, 29 Md.. 420, 441, 96 AmD 545 
(“if in removing and locking up the 
unfortunate man, -although. appar- 
ently dead, negligence was commit- 
ted, whereby the death was caused, 
there is no principle of reason or 
justice upon which the defendant can 
be exonerated from _ responsibility. 
To contend that the agents were not 
acting in the course of their employ- 
ment in so removing and disposing of 
the party, is to contend that the duty 
of the defendant extended no farther 
than to have cast off by the wayside 
the helpless and apparently dead 
man, without taking care to ascer- 
tain whether he was dead or alive, 
or if alive, whether his life could be 
Saved by reasonable assistance, 
timely rendered. For such a rule of 
restricted responsibility no author- 
ity has been produced, and we ap- 
prehend none can be found’’). 

8. Baltimore, etc., R. Co. v.. State, 
41 Ma. 268 (injured employee of rail- 
road). 


9. Atchison, etc., R. Co. v. Weber, } 


33 Kan. 548, 6 P 877, 52 AmSR 543. 
[a] In the case of a passenger 
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Ordinarily, 
‘he does.!4 


[§§ 261-262 


tion to use reasonable care and prudence in what 
In such case the measure of the duty 
assumed is to exercise ordinary or common human- 
ity,!2 and exercise such care in the treatment of 
the injured person as the circumstances will allow,* 
and the person who undertakes the care 1s liable 


if the existing injuries are aggravated or other in- 


to care for the 


who is ill or insane and is removed 
from a railroad train for that reason, 
and who has neither friends nor 
money, the duty of the railroad com- 
pany toward him is fully performed 
when he is placed in the care of the 
overseer of the poor, who receives 
and takes care of him, and whose 
duty it is under a statute to give 
temporary relief to a nonresident 
who is found lying sick or in dis- 
tress and without friends or money. 


Atchison, ete., R. Co. v. Weber, 33 
Kan. 543, 6 P 877, 52 AmSR 543. 

10. Griswold v. Boston, ete, R. 
Co., 188 Mass. 434, 437, 67 NE 354 


(“The case of Dyche v. Vicksburg, 
ete? RY Con wo” Miss i361 730 SS seit, 
proceeds upon the singular ground 
that if a railroad company, though 
not in fault in injuring a trespasser, 
assumes charge of him, there is im- 
posed on it the duty of common hu- 
manity, and whether it has performed 
this duty is a question for the jury. 
We cannot accede to the doctrine of 
this case. If it is law, no humane or 
gratuitous act could be done without 
subjecting the doer of it to an action 
on the ground that the defendant 
ought to have acted more quickly or 
with more judgment. It is a doctrine 
which would allow an action against 
a good Samaritan and let a priest 
and a Levite go free’’). 

11. Slater v. Illinois Cent. R. Co., 
209 Fed. 480, 482; Carey v. Davis, 190 
Iowa 720, 726, 180 NW 889, 12 ALR 
904; Union Pac. R. Co. v. Cappier, 66 
Kan... 649, 72 P 281,69 LRA 513; 
Hoyt’ Vv." Tilton; “81 N.2 Et. 407,. 28.4. 
688. 

“One person seeing another in dis- 
tress, may or may not be under legal 
obligation to afford him relief; but 
if he does undertake it, he is, of 
course, bound to act with reasonable 
prudence and care, to the end that, 
if his effort be unavailing, it shall 
at least not operate to increase the 
injury which he seeks to alleviate.” 
Carey v. Davis, supra, 

“Whatever may be the abstract 
duty of a railroad company or one 
who has injured another to give him 
proper care and attention, regardless 
of liability for the injury, if the de- 
fendant assumes to take charge of 
an injured person in a helpless con- 
dition, over his protest, and to re- 
move him from the scene of the acci- 
dent, where other persons acting un- 
der the dictates of common humanity 
might be expected to see that he re- 
ceived proper care and medical at- 
tention, and to keep him in the de- 
fendant’s exclusive custody and 
charge, over his protest, there arises, 
while the injured person is being held 
in charge over his protest, a legal as 
well aS moral obligation to exercise 
due care concerning him, including 
the obligation to exercise ‘reasonable 
care to see that he has medical aid 
and attention, espectally where it is 
clear that if such medical attention 
is not employed the injuries are of 
such character that death will prob- 
ably ensue.” Slater v. Illinois Cent. 
R. Co., supra. 

[a]. Picking up injured person.— 
“Tf, for example, the driver of an 
automobile discovers an injured child, 


juries are caused by a lack of this measure of care."* 
The person who undertakes such care is not, how- 
ever, bound to do everything ‘possible to secure the 
comfort and safety of the other,!® or to continue 


injured person until his death or 


for whose hurt he is not responsible, 
lying in the street, he may, if suffi- 
ciently inhuman, pass it by without 
attention, and incur no legal liabil- 
ity. If, however, he picks up the 
child, under a kindly impulse to take 
it to a hospital, but while on the 
way changes his mind, and replaces 
it in the road, where it is run over 
and killed by another car, would the 


‘law tolerate a defense by such a per- 


son that the child was not his own; . 
that he did not hurt it, that he was 
under no legal duty to provide for its 
support or its nursing or treatment; 
and that he left it in no worse con- 
dition that he found it? The illustra- 
tion is an extreme one, but it fairly 
emphasizes the rule that, wherever a 
man comes into such relation or con- 
tact with another that... it is ‘ob- 
vious that, if he does not use due 
care in his own conduct, he will cause 
injury to that person, the duty at 
once arises to exercise care com- 
mensurate with the _ situation in 
which he finds himself, and with 
which he is confronted, to avoid 
such danger.’” Carey v. Davis, 190 
Iowa 720, 726, 180 NW. 889, 12 ALR 
904, : 
12. Gates v. Chesapeake, etc., R. 
Co., 185 Ky. 24, 2183 SW 564, 5 ADR 
507; New Orleans, ete, R. Co. v. 
Humphreys, 107 Miss. 396, 65 S 497; 
Dyche v. Vicksburg, etc., Coli ts 
Miss; 361, 367,30 S, T11- j 
“Assuming the charge of Dyche 
as it [defendant railroad company] 
did it is charged with the duty of 
common humanity. It is to ‘be 
charged with no higher degree of 
duty than that of ordinary humanity, 
but the jury must settle that on the 
facts.’”” Dyche v. Vicksburg, etc., R? 
Co., supra. ‘ 
13. Union Pac. R. Co. v. Cappier, 
66 Kan, 649, 72 P 281, 69 LRA 5138. 


14. Gates v. Chesapeake, ete, R. 
Co., 185 Ky. 24, 213 SW 564, 5 ALR 
507. 

15.. New Orleans, etc, R. Co: v. 


Humphreys, 107 Miss. 396, 65 S 497. 

[a] Care of injured trespasser.— 
When a passenger train of defend- 
ant’s railroad drew into a station at 
about ten o’clock at night, plaintiff’s 
decedent, a trespasser on the railroad, 
was found on the pilot or ‘“cow- 
catcher” of the locomotive, with a 
shattered leg and absolutely helpless. 
Two of the railroad employees as- 
sisted him from the pilot and carried 
him to the depot platform and laid 
him down there. He begged the rail- 
road employees to take him to his 
home town but it appeared that they 
thought it best to leave him where 
he was and to call a physician to 
treat him there. They refused to 
take him to his home town on the 
passenger train but sent for a physi- 
cian who arrived on the scene about 
the time, or soon after, the train 
proceeded on its way. The physician 
took charge of the injured man and 
administered opiates but did not do 
anything more. Something more than 
an hour later a fast freight train ar- 
rived.at the station and decedent was 
put upon that train and carried to 
his home town, accompanied by the 
physician. When he reached his home 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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complete recovery,!® the duty being completely per- 
formed when such person is placed in the care of 
his family or near relatives!’ or a competent physi- 
cian or surgeon,'® or in a hospital or infirmary.’ 


has been said that the duty of one 


undertakes to care for and assist such a person is 


; NEGLIGENCE 


It 


who voluntarily 


[45 C.J.] 845 


the same as that of one who is legally obligated to 
render such éare or assistance.?° 

Intoxicated person. 
takes to care for a person who is so intoxicated 
as to be unable to take care of himself is bound to 
use ordinary care for the safety of such person.”* © 


One who voluntarily under- 


VII. DUTIES WITH RESPECT TO PARTICULAR INSTRUMENTALITIES, OPERATIONS, AND 


[§ 263] A. Acts in General Which May Result in 
Injuries to Others. Except as to persons as to whom 
his only duty is to refrain from willful or wanton 
injury,°? one who, with knowledge, performs an act 
or deals with an agency which may cause harm to 
others, must exercise ordinary care to avoid such 
injury or harm,?* which care must be commensurate 


with the danger of harm involved,”4 


town he was placed in the hands 
of his friends and taken to a hos- 
pital where his leg was amputated, 
and he died a few days after the 
operation. In an action against de- 
fendant for damages for his death 
it was claimed that if he had been 
carried to his home town on the 
passenger train he would not have 
died, and there was evidence that 
the injured leg should have been re- 
moved as quickly as possible. It was 
held that defendant was not liable. 
New Orleans, etc., Co. v. Humphreys, 
107 Miss. 396, 65 S 497, 498. (‘‘The 
theory seems to be that when the em- 
ployes ot the railroad removed the 
wounded trespasser from the _ pilot 
of the locomotive and placed him 
on the platform, it became the duty 
of the railroad company to do every- 
thing possible to insure the comfort 
and safety of the trespasser. At the 
most, if the railroad company as- 
sumed charge of the injured man, it 
was charged with no higher duty to 
him than ordinary or common hu- 
manity. It is clear that the train 
was not equipped to care for a man 
injured as this man was, and it is 
also clear that he could not have 
had the care of a skilled surgeon if 
he had been taken away on the pas- 
senger train. It will be assumed that 
train crews could not know what was 
best for the man, and surely, when 
they called a physician, who it is 
presumed did know, and placed him 
in charge of the physician, it can- 
not be said that they did not treat 
him with common humanity. From 
our standpoint, the railroad employes 
did what was apparently the proper 
thing to do and, even if they did not, 
there is nothing in their actions to 
authorize one to believe that they 
ignored the dictates of common hu- 
manity. In reversing this case we 
have assumed that the railroad com- 
pany was under duty to treat the 
trespasser with ordinary humanity, 
and, further, that it assumed charge 
of him when they took him from the 
locomotive. If a mistake was made, 
it was a mistake of judgment, and 
for this mistake the railroad is not 
liable’’). 

16. ‘Gates v. Chesapeake, etc., R. 


cee 185 Ky. 24, 213 SW 564, 5 ALR 

17. Gates v. Chesapeake, etc., R 
Co., supra. 

18. Gates v. Chesapeake, etc., R 
Co., supra. 

19. Gates v. Chesapeake, etc., R. 
Co., supra 

20. Gates v. Chesapeake, etc., R. 
Co., supra; Troutman v. Louisville, 
hee Ri -Co., PL79 Key .wnh 45. 7 210,0 Sw 
488. 


Duty in case of obligatory under- 
taking see supra § 261, 

21. Black v. New. York, ete., R. 
Co., 193 Mass. 448, 450, 79 NE 797, 7 
LRANS 148, 9 AnnCas 485 (a case in- 
volving an intoxicated passenger on 
a i where the court said that 


PLACES 


it being possible 


the railroad employees “voluntarily 
undertook to help him from the car, 
and they were bound to use ordinary 
care in what they did that might 
affect his safety. Not only in the 
act of removal, but in the place 
where they left him, it was their 
duty to have reasonable regard for 
his safety in view of his manifest 
condition. The jury might have 
found that they were negligent in 
leaving him on the steps where a 
fall would be likely to do him much 
harm’’). 

22. Duty to exercise care as de- 
termined by status of person: in- 
jured see supra §§ 129-254. 

23. Maiss v. Metropolitan Amuse- 
ment Assoc., 146 Ill. A. 196 [aff 241 
Ill. 177, 89 NE 268]; Hartman v:. Hy- 


man, 287 Pa. 78, 134 A 486; Cimon 
be arene a tae (Que.) 24 RevLegNS 
49. 

[a] Board blown from lumber 


pile.—Failure to secure the surface 
boards of piled lumber, resulting in 
injury to’ one struck by a board 
blown by the wind from the pile, 
may constitute negligence. Wright 
v. Boller, 3 NYS 742 [aff 123 N. Y. 
630 mem, 25 NE 952 mem]. 

[b] Repair of building.—An inde- 
pendent contractor in repairing a 
leased building was bound to use 
ordinary care and adopt customary 
expedients to protect the occupants. 
Eberson v. Continental Inv. Co., 130 
Mo. A. 296, 109 SW 62. 

Ordinary care as the standard of 
duty generally see supra § 51 

24. Prescott v. Central Contrapké 
ing Co., 162 La. 885, 111 S 269; Moren 
v. New Orleans R., etc., Co., 125 La. 
944, 52 S 106, 136 AmSR 344; Bishop 
v. Becker, 14 Oh. Cir. Ct. N. S. 404, 
33: Oh Cir. Cti 347. 

“We who knowingly deals with an 
agency which may cause harm to 
others, unless care is exercised, must 
answer for .the results which flow 
from a negligent failure to exercise 
such care; and the extent of the care 
required is proportioned to the likeli- 
hood of harm flowing from a failure 
to exercise it.” Hartman v. Hyman, 
287 Pa. 78, 86, 184 A 486 (a case in- 
volving a credit bureau). 

[a] Natatorium.—The owner and 
operator of a natatorium for profit, 
to which the public was_ invited, 
owes a duty to patrons, measured by 
the standard of ordinary care propor- 
tionate to the risk to be apprehended 
and guarded against, and, other 
things being equal, would owe a 
higher degree to a boy who, it knew, 
could not swim, and who was per- 
mitted in the pool, than to one who 
it knew could swim. MHenroid v. 
Gregson Hot Springs Co., 52 Mont. 
447, 158 P 824. 

Danger as element for considera- 
tion on question of ordinary care see 
supra § 67. 

25. Dixon v. Bell, 5 M. & S. 198, 
105 Reprint 1028. See Southern Cot- 
ton Oil Co. v. Anderson, 80 Fla. 441, 


that the use of a particular. instrumentality be at- 
tended with such extraordinary risk that the only 
care which may be held adequate is such care as 
operates to prevent injury.?° 
necessary to provide against dangers which may 
reasonably be anticipated,?® and to exercise ordinary 
eare;?” he is not bound to use the most approved 
appliances to prevent injury or damage”® and he 


However, it is only 


86S 629; 16 ALR 255. 

“As the hazard from the use or 
threatened use: of dangerous instru- 
mentalities increases, in all branches 
of the law, the responsibility of the 
person employing them becomes 
stricter and may amount to insur- 
ance of safety.” Whittaker v. Stang- 
vick, 100 Minn. 386, 391, 111 NW 295, 
17 AmSR 703, 10 LRANS 921, 10 Ann 


Cas 528. 

26. Ill.—Auld v. Otis. Hl. Co., 159 
EY: VALS. 
403.) .—Boyd. v.. Graham, 5. Mo. A. 


N. J.—Meyer Vv. Benton, TANGA. aloe, 
533, 65 A 1023. 

Pa,.—Nichol v. Bell Tel. Coy 266 Pa. 
463, 109 A 649. 

B. C.—Higgins v. Comox Logging, 
ete: 'CO.7 537 —BicCSs 525A £1926) “4 Dom 
LR 852, [1926] 3 WestWkly 417 [app 
dism [1927]:Can:.S: C..359; [1927], 2 
DomLR 682]. 

sense rates, anticipation generally 
see Supra § 2 

27. West - Walton, 145 Ky. TA, 
140 SW 39; Jones v. Jahncke Service, 
Ine.,, 3 ani As 270; Lautfieverd: Kena 
nard, etc., Carpet Co., 186 Mo.:A. 123, 
171 SW 986; Bruckel v. J. Milhau’s 
Son, 145 App. Div. 557, 130 NYS 245. 

[a] Breaking hammer.—The fact 
that-a hammer breaks and the head 
falls, injuring a passer-by, does not 
show negligence where the hammer. 
is being used in an ordinary way and 
the user is not. aware of any defect 
in the hammer, although. he. has not 
examined it. Witte v. Dieffenbach, 
54 N. Y. Super. 508. » 

[b] Unloading coal. — A. driver, 
shoveling coal from a wagon over a 
fence into a residence back yard, was 
only required to use ordinary care to 
avoid injury to passers-by after dis- 
covering their peril, and was not 
negligent in throwing toward the 
pile a Shovelful of coal, which struck 
a child while she was passing over 
the pile, the driver’ having been di- 
rected to unload at.'that place by the 
owner of the premises and having no 
knowledge that persons passed there. 
West vy. Walton, 145 Ky. 74, 140 SW 
39 


Tel Management of heating’. plant. 
—It is not negligence in the manage- 
ment of a heating.apparatus to leave 
a valve to an expansion 'tank open 
just to the extent directed by the 
manufacturer of the apparatus. 
Kirby v. Delaware, etc., Cana] Co., 48 
App. Div.’ 636, 62 NYS 1110 [aff 169 
N. Y..575 mem, 61 NE 1131 mem]. 

[d] Safety valve. emitting steam. 
—The fact that steam escapes from 
an automatic safety valve, frighten- 
ing a horse, does not establish negli- 
gence. Scaggs v. Delaware, etc., 
Canal Co., 145 N. Y. 201, 39 NE 716; 
Rector v. Syracuse Rapid Transit R. 
Co., 66 App. Div. 395,72 NYS 745. 

Ordinary care as the standard of 
duty see supra § 51. 

28. Pulliam v. Miller, -108 Nebr. 
442, 187 NW 925. 
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may use an old type of machinery if it is reasonably 
safe and efficient ;?? but where a machine has been 
long in use, it should be subjected to a careful 
inspection before a strain is put upon it equal to its 


maximum capacity.®° 


Persons toward whom duty exists. 
exercise care to avoid injury is not restricted to 
those in contractual relationship with the alleged 
wrongdoer, but extends to others lawfully present 
and employed,** as for example, to the servant of 
another who is where he has a lawful right to be 
in the performance of his ordinary duties.** 

Unless an act which a 
person does upon his own property is of such a 
nature that its natural and probable consequence 
will be to injure others, or is done negligently, he 
cannot be held liable for injuries to others caused 


Necessity of negligence. 


thereby.** 


[§ 264] B. Dangerous Agencies or Instrumentali- 
One knowingly using or deal- 
ing with a dangerous agency must, except when his 


ties—1. ln General. 


29. Higgins v. Comox Logging, 
éte., Co. of B.C. 525, [1926] 4 Dom 
LR "802, [1926] 8 WestWkly 417 [ap 
dism [1927] Can. §. C. 359, [1927] 
2 DomLR 682]. 

Chicago, ete., R. Co. v. Ta- 
coma, 7 F. (2d) 586 [certiorari den 
ty elo S. 583, 46 SCt 119, 70 L. ed. 
424]. 

31. See cases infra note 32. 

Duty to person injured generally 
see supra §§ 16-24. 


32. St. Louis, ete, R. Co. v. Miles,- 


79 Fed. 257, 24 CCA’ 59; Pickwick v. 
McCauliff, i193 Mass. 70, 78 NE 730, 
8 AnnCas 1041; O’ Leary v. Brie R. 
Co., 169 N.Y. 289, 62 NE 346; Fallis 
Vv. Gartshore, ete., Pipe, etc., Co., 
Ont. L. 176, 1 OntWR 348. 

{a] Onlockers. — (1) Defendant 
was engaged in making excavations 
for a barge canal and, in the per- 
formance of this work, without the 
right to do so, cut off the end of a 
state bridge, and attempted to snp- 
port the remainder by certain trusses, 
but did this work in so negligent and 
improper a manner that what re- 
mained of the bridge was dangerous 
and unsafe and liab’e to fall of its 
own weight at any time. Thereafter 
defendant permitted and allowed a 
large number of persons, including 
plaintiff, to use the bridge daily as 
a point of observation and many per- 
sons congregated upon it each day 
for the purpose of observing his on- 
erations. While plaintiff was on the 
bridge for the purpose, and himself 
jn the exercise of due care, the bridge 
fell and plaintiff was iniured. It was 
held that defendant hed been guilty 
of affirmative negligence and was 
liable to p aintiff. Parker v. Oswego 
Constr. Co., 80° Mise. 295, 142 NYS 
214. (2) Where a person is engaged 
in business in a public place, he will 
be liable for injuries caused by a 
machine so defective as to bh? im- 
minently dangerous to life. Fitzpat- 
rick v. Garrison, etc., Ferry Co., 49 
Hun 288, 1 NYS 794. Duty to on- 
lookers generally see sunra § 252. 

{b] Occuvant of building.—Where 
workmen were engaged to repair, or 
underpin the wall of a building, the 
work being essentially dangerous to 
person and property of the occupants, 
the workmen were required to use 
reasonable care and skill in the per- 
formance of the work, although as 
to such occupants .they were not 
bound to undertake it. Kennedy v. 
Hawkins, 54 Or. 164, 102 P 738, 25 
LRANS 606. 

33. U. S.—St. Louis, ete., R. 
Miles, 79 Fed. 257, 24 CCA 59. 

Tll.—North American Restaurant, 
etc., House y. McHlligott, 227 111. 317, 
81 NE 388 [aff 129 Ill. A. 498]. 


Co. v. 


‘etc., 
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In other words, he 


of the circumstances involved ;*" this care is a higher 


The duty to 


degree of care than is veguired in the ordinary 
aftairs of life or business which involve little or 
no risk,?8 and is sometimes described as a high de- 
gree of care,?® a very high degree of care, the 
utmost care,*# or the greatest possible care.* 
the user of a dangerous agency is required to avail 
himself of all known means and inventions in prace- 
tical use to prevent injuries to others.*® 
nishing power for the operation of machinery upon 
the premises of another is reasonably bound to 
anticipate the probability of injury in ease of the 
turning on of the power without notice after it 


So 


One fur- 


has been properly stopped at the close of working 


hours.*4 


Mo.—Cull v. McMillan Contracting 
Zo., (A.) 178 SW 868 

N. Y.—Hoes v. Edison Gen. Elec- 
rie Co:, "261 “(Ni Y. “35; 55 NE. 285. 
iSPa. Alston. vy. Stewart, 2 Mon. 

Ont.—Fallis v. Gartshore, _ etc., 
ae etc., Co., 4 Ont. L. 176, 1 OntWR 


34 Davis v. Charleston, etc., R. 
S02, 72> SHUCF 1125"5 1"SH755 2; 
[a] Tllustration. — Where one 


places a steam boiler upon his prem- 
ses and operates it with such skill 
that it is no nuisance, he is not lia- 
ble to his neighbor for damages 
caused by an explosion, in the ab- 
sence of negligence on his part. Veith 
v. Hope Salt, etc., Co., 51 W.. Va. 96; 
41 SE 187, 57 LRA 410. 

Nonliability for injuries caused 
without negligence generally see 
supra § 126. 

85. See supra §§ 132, 201, 252, 253. 

ss. Ala.—American R. Hxpress Co. 
v. Tait, 211 Ala. 848, 100 S 328. 

Cal.—Globe Indemn. Co. v. Hender- 
son, 54 Cal. A, 510, 202 P 688. 

Del.—Cecil v. Mundy, 28 Del. 291, 
92 A 850. 

Fla.—Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 470, 91 S 893. 

Ind.—Peru Heating Co. v. Lenhart, 
48 Ind. A, 319, 95 NE 680. 

Minn.—Dahl v. Valley Dredging 
Co., 125 Minn. 90, 145 NW 796, 52 
LRANS 11738; Whittaker v. | Stang- 
vick, 100 Minn. 386, 111 NW 295, 117 
AmSR 708, 10 LRANS 921, 10 Ann 
Cas 528. 

N. J.—New Jersey Fidelity. etc., 
Ins. Co. v. Lehigh Valley R. Co., 92 
N. J. L. 467, 105 A 206 [certiorari 
den 249 U. S. 600 zs1em, 39 SCt 258 
mem, 63 L. ed. 796 mem]. 

Okl.—Texas Co. v. Robb, 88 Okl. 
150, 212 P 318. 

Pa,—Fredericks v. Atlantic Refin- 
ark Co., 282 Pa. 8, 127 A 615, 88 ALR 

R. 1.—McHugh v. Williams, 48 R. I. 
170, 110 A 607. 

Eng. —Reilly v. 
ete., Coi, [1909] Ss Gi 1828: 

“The Jaw, in conferring the right 
to use an element of danger, protects 
the person using it, except for his 
abuse of his privilege. But in pro- 
portion to the danger to others will 
arise the degree of caution and care 
he must use who exercises the privi- 
lege. Great danger cemands higher 
vigilance and more efficient means to 
secure safety—where the peril is 
small less will suffice.” Frankford, 
Turnp. Co. v. Philadelphia, ete., 
R. Co., 54 Pa. 345, 350, 93 AmD "708. 

Roquirement that care be com- 
mensurate with danger generally see 
supra § 67. 


Greenfield Coal, 


Necessity of contractual relations.*® 
deals with an article which is imminently danger- 


One who 


37. Ga.—Jackson v. Goldin, 26 Ga. 
283, 106 SE 12. 

N. Y.—Adams v. Bullock, 227 N. Y. 
208, 125 NE 93. 

Pa. —Frankford, ete., Turnp. Co. vy. 
Philadelphia, etc., R. Co., 54 Pa. 345, 
pe] 93 AmD 708. 

R. I.—McHugh y. Williams, 43 R. 
4 at 110 A 607. 
‘C.—Dudley v. Atlantic Coast 
Line R.Co., 110 S._C. 73,96 SH. 4738. 
“As the degree of care ‘is measured 
in every case by its circumstances, 
that which is ordinary care in a case 
of extraordinary danger would be ex- 
traordinary care in a case of ordinary 
danger, and that which would be or- 
dinary care in a case of ordinary 
danger would be less than erdinary 
care in a case of great danger.” 
Frankford, ete., Turnp. Co. v. Phila- 
delphia, ete., R. Co., supra. 

Ordinary care dependent on cir- 
cumstances generally see supra § 59. 

33. United Oil Co. v. Roseberry, 
30 Colo. 177, 69 P’ 588; Union Tract. 
Coe vy. Berry, 188 Ind. 514, 121 NE 
655, 124 NE 737, 32 ALR 1171; Okla- 
homa Gas, etc., Co. v. Oklahoma R. 
Co., 77 Okl. 290, 188 P 331; Fredericks 
v. Atlantic Refining Co., 282 Pa. 8, 
127 A 615, 38 ALR 666; Koelsch v. 
Philadelphia Co... 152 Pa. 355. 25 A 
522, 34 AmSR 658, 18 LRA 759. 

33. New Jersey Fidelity, etc., Ins. 
Co. v. Lehigh Valley R. Co., 92 N. J. 
L. 467, 105 A 206 [certiorari den 249 
U. S. 600 mem, 39 SCt 258 mem, 63 
L. ed. 796 mem]; Morrison vy. Appa- 
lachian Power Co., 75 W. Va. 608, 84 
SE 506. 

40. New Jersey Fidelity, etc., Ins. 
Co. v. Lehigh Valley R. Co., 92 'N. J. 
L. 467, 105 A 206 [certiorari den 249 
U. S. 600 mem, 39 SCt 258 mem, 63 L. 
ed. 796 mem]; Newark BPlectric ‘Light, 


ete) Col Vv. McGilvery, Ane Nee Sie Ef 
451, 41 A 955 [aff 63 N. J. L. 591, 44 
A 687]. 

41. Devnew v. Kilgore, +117 Okl. 


263, 246 P 606; Rawley v. OUP One 
wealth Cotton Oil Co., 88, Okl. 29, 211 
P 74; Citizens’ Light, etc., Co. - Le- 
pitre, 29 Cane SC 

42. Montreal v. Gosney, 13 Que. 
K, B. 214, 

43. Frankford, etc., Turnp. Co. v. 
Philadelphia, ete., R. Co., 54 Pa. 345, 
93 AmD 708; Haywood v. South Hill 
Mfg. Co., 142 Va. 761, 128 SE 362; 
Citizens’ Light, etc., Co. v. Lepitre, 
20 Can. us @, 1; Montreal v. Gosney, 
13 Que. K. B. 214 

44, Silverman vy. Carr, 200 Mass. 
396, 86 NE 898. 

45. Duty of care indepsndent of 
contractual relation generally see 
supra. § 18.) ); 

Persons supplying dangerous agen- 
cies see infra text and notes 49-58. 


ll SS 
For later cases, sehen ets and changes in the law see cumulative Annotations, gains title, page and note number, 


duty is limited to refraining from willful or wanton 
injury,®® .exercise care commensurate with the risk 
or danger of injury involved.*® 
must exercise ordinary care, having regard to all 


fh. 
“a 


" §§ 264-266) 


ous owes a public duty to all to whom it may come 


_and who may be endangered thereby to exercise 


caution adequate to the peril involved,*® as for 
example, in giving notice of its dangerous charac- 
ter,*7 and there need be no privity between him and 
the person injured.*® 

Distributor of dangerous agency or substance. 
The manufacturer and distributor of an inherently 
dangerous substance owes to the public the duty to 
éxercise care commensurate with the danger in its 
distribution.*® He is not, however, an insurer of 
the safety of third persons.°° The duty of one, 
engaged in the business of supplying a dangerous 
agency for use by others, to exercise care commen- 
surate with the danger is not restricted to those 
with whom he is in contractual relations,®t but un- 
less the circumstances are such as to impose only 
the duty to refrain from willful or wanton injury,®” 
it extends to the persons®® or property®* of others. 
While a shipper of a substance which is not in itself 
a dangerous agency, but which becomes such when 
subjected to a high degree of heat or brought in 
actual contact with fire, owes a duty to the public 
to provide a vehicle for transportation which will 
prevent ignition from causes incident to transpor- 
tation reasonably to be anticipated,®*> his duty, if 
any, so to equip the car that its contents may be 


46. McCaffrey v. Mossberg, etc., 
Mfg. Co., 23 R. I. 381, 50 A 651, 91 
AmSR 6387, 55 LRA 822. 

Duty of care commensurate with 


53. 
do Canny (Sn iG. 


NEGLIGENCE 


52. See supra §§ 132, 201, 252, 258. 
Ennis v. Gray, 87 Hun 355, 34 
NYS. 379; pee re Stee) Corp. v. Dube, 
481, 
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safely discharged by the use of ordinary methods 
and the exercise of due care is not owing to the 
public.®® The shipper owes a duty to the servants 
of the consignee, who unload the ear, truck, or other 
means of conveyance, to see that the means of con- 


veyance are in good condition and repair so as 


not to be dangerous to such servants,>? and for a 
breach of that duty, resulting in injury, the shipper 
is liable.®® 

[§ 265] 2. Failure To Confine to Premises. While 
it has been frequently stated as a general rule of 
the common law that one, who for his own purposes 
brings upon his land and collects and keeps there 
anything which is likely to do mischief if it es- 
capes, must keep it in at his peril, and if he does 
not do so is prima facie answerable for all the 
damage which is the natural consequence of its 
escape,°? although he may excuse himself by show- 
ing that the escape was due to plaintiff’s default® 
or was the consequence of an act of God or vis 
major,** the principle has been seriously questioned 
in so far as it operates to impose liability without 
proof of some fault or negligence.®? 

[§ 266] 3. Exposure without Guard or Warning— 
a. In General. One who possesses a dangerous arti- 
cle must exercise diligence for the protection of 
those likely to be injured by a probable use of 


538 560, 15 LRANS 535, 10 AnnCas. 


[a] Rule applied.—(1) Accumula- 


31 DomLR 178} tions of snow and ice upon a roof. 


danger generally see supra § 57. 

47. Eesene v. Oliver Chilled Plow 
Works, 280 Fed. 954; Farrant v. 
Barnes, 11 C. B. N.S. 553, 103 ECL 
553, 142 Reprint 912. : 

[a] Held dangerous within rule.— 
(1) Carboy of nitric acid. Farrant v. 
Barnes, 11 C. B. N. S. 553, 103 ECL 
553, 142 Reprint 912. (2) Potato 
digger. with concealed sharp knives 
shipped without informing carrier of 
danger. Craine v. Oliver Chilled 
Plow Works, 280 Fed. 954. 

_[b]. Held not dangerous within 
rule.—Bale tied with ropes sufficient 


’ to secure it, although they broke, in- 


juring a teamster who threw his 
weight upon them in moving the bale. 
Cronin v. American Linen Co., 147 
Fed. 755. 

Duty to warn of danger generally 
see infra §§ 301-306. ‘ 

43. McCaffrey v. Mossberg, etc., 
Mfg. Co., 23 R. I. 381, 50 A 651, 91 


AmSR,: 637, 55 LRA 822; Parry v. 
Smith, 4 C. P. D. 325. 
Duty of care not dependent on/| 


privity of contract see supra § 22. 

49. Reddick v. General Chemical 
Go. 128 Weck. BY. 

Duty of care commensurate with 
danger generally see supra § 57. . 

EO. Reddick v. General Chemical 
Co., supra., 

[a] Rule applied.—(1) One en- 
gaged in shipping sulphuric acid, 
who provides a well-known and rea- 
sonably safe way of unloading tank 
cars in which the acid is shipped, 
performs the duty which it owes to 
the general public. Reddick v. Gen- 
eral Chemical Co., 124 Ill. A. 31. (2) 
A seller of oil may assume that the 
buyer will give his employees ade- 
quate instructions to protect them 
from injury while they are removing 
it. Cooper v. Fidelity Dev. Co., 146 
App. Div. 637; 131 NYS 457. 

Nonliability as insurer generally 
see supra § 10. 

51. Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 96 NE 680; Hnnis v. 
Gray, 87 Hun 355, 34 NYS 379. 

Duty of care not dependent on con- 
tract see supra § 18. 

Supply of: ont 
Blectricity see Electricity § 39. 

Gas see Gas § 56, 
Steam see Steam [36 Cyc 161]. 


LOhr Ciry 


{dism app 35 Ont. L. 371, 9 OntWN 
389, 27 DomLR 65]. 

54. Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680. 

[a] Hot water heating plant.— 
Where a corporation owning and op- 
erating a hot water heating plant 
and supplying heat to its customers 
by means of its pipes was permitted 
by an owner of a building to furnish 
hot water heat to tenants through the 
water pipes and fixtures in the build- 
ing, pursuant to a contract bstween 
the corporation and the tenants, the 
corporation owed, not only to its pa- 
trons in the building, but to all right- 
fully therein, the duty of care com- 
mensurate with the danger to which 
it exposed them, and was liable for 
damages to an occupant by the freez- 
ing of the pipes in the building 
through its negligence. Peru Heating 
Co. v. Lenhart, 48 Ind. A. 319, 95 NE 


55. Goodlander Mill Co. v. Stand- 
ard Oil Co., 63 Fed. 400, 11 CCA 253, 
27 LRA 583 (crude petroleum). 

56. Goodlander Mill Co. v. Stand- 
ard Oil Co., supra. 

Duty of shipper of exvlosives to 


/ 680. 


consignee see Explosives § 25. 


57. Elliott v.,Hall,.15 Q..B. D. 315. 

68. Elliott v. Hall, supra. 

59. Ga.—Atlanta Cotton-Seed Oil 
Mills v. Coffey, 80 Ga. 145, 4 SE 759, 
12 AmSR 244, 

Minn.—Cahill v. Eastman, 18 Minn. 
324, 10 AmR 184. 

Oh.—Laugabough v. 

Cte 178, h2y Oh~ Cir, 
341. 


Eng.—Firth v. Bowling Iron Co., 3 
Cc. P. D. 254; Vrowhurst v. Amersham 
Parish Burial Bd., 4 Ex. D. 5; Flet- 
cher v. Rylands, L. R. 1 Exch. 265, 


Anderson, 22 
Dec. 


'1 ERC 235. 


N. S.—Creaser v. Creaser, 41 N. S. 
480. 

“Many courts have held that a per- 
son who places some potentially dan- 
gerous substance upon his property 
—something which, if permitted to 
escape, is certain. to injure others— 
must make good the damages occa- 
sioned by the escape of such sub- 
stance, regardless of the question of 
negligence. This rule, we think, is 
just and equitable.”’ Brennan Constr. 
Co. v. Cumberland, 29 App. (D. C.) 


| voirs and water. 


|AmSR 244. 


Shipley v. kitty Associates 196 Mass. 
194, 8 AMR 318. (2) Artificial reser- 
Wilson v. New Bed- 
ford, 108 Mass. 261, 11 AmR 352; 
Gray v. Harris, 107 Mass. 492, 8 AmR 
61; Fletcher v. Rylands, L. R. 1 
Exch, 265,.1, ERC 285... €3)> Caustie 
soda. Atlantic Cotton-Seed: Oil Mills 
v. Coffey, 80 Ga. 145, 4 SE 759, 12 
(4) Cesspools. Ball v. 
Nye, 99 Mass. 582, 97 AmD 56; Ten- 
ant v. Goldwin, 6 Mod. 311, 87 Re- 
print 1051. (5) Crude oil stored in 
large quantities. Langabourh = v. 
Anderson, 22 Oh. Cir. Ct. 178, 12 Oh. 
Cir. Dee. 341. (6) Dangerous ani- 
mals. Cox v. Burbridge, 13 CG. B. N. 
S. 430, 106 ECL 430, 143 Reprint 171. 
(7) Falling wall. Gorham v. Gross, 


125 Mass. 232, 28 AmR 224. (8) 
Fire for fumigation purposes. Crea- 
ser v. Creaser, 41 N. S. 480. (9) 


Poisonous trees whose branches ex- 
tend over adjoining lands. Crow- 
hurst y. Amersham Parish Burial 
Ba. 4 Ex. D. 5. (10) Rusting and 
disintegration of wire fences. Firth 
v. Bowling Iron Co., 3 C.. P. D. 254. 
(11) Tunnel for the conducting of 
water under the premises of others. 
Cahill v. Eastman, 18 Minn. 324, 10 
AmR 184. 

{b] Rule will not be applied to 
slate, rock, and other refuse from a 
coal mine. Kentucky Block Fuel Co. 
be pales 207 Ky. 187, 268 SW 


60. Fletcher v. Rylands, L. R. 1 
Exch. 265, 1 ERC, 235, 

61. Nichols v. Marshland, 2 Wx. D. 
1, 1° ERC 262: faff I. R. 10,‘hxch? 
255]; Fletcher v. Rylands, L. R. 1 
Exch. 265, 1 ERC 235. 

i ge of God generally see supra, 

'62.. Losee v. Buchanan, 51 N. Y. 
476, 10 AmR 628, 42 HowPr 385. 

“While this doctrine has not been 
repudiated as a legal principle, it has 
been placed in the category of vexa- 
tio questio, both in this country and 
in England, by the criticisms of the 
courts and the text writers, as a 
principle of law fundamentally un- 
questicnable but containing a state- 
ment too generic in form for prac-. 
tical application as a test of legal lia- 
bility.” Lightcan v. Lehigh Val'ey R. 
Co., 90 N. J. L. 620, 621, 101 A 187. 
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it, the requisite diligence béing commensurate 
with the danger involved ;°* hence, it has been some- 
times said to demand great eare,®° the utmost care,°° 
or exceptional precautions.°’ While it is not neces- 
sary to guard against: all risk which can be con- 
ceived as possible,** an injury will not be regarded 
as too remote if it should have been apprehended 
in the usual experiences of mankind.®® As a general 
rule, the owner of a thing which is capable in its 
nature of doing’ injury to persons, who leaves it 
exposed and unguarded in a public place, is: liable 
to one who is injured as a natural and probable 
consequence without fault upon his own part;7° 
hence, it has been held that leaving a dangerous 
thing within the reach of others without warning 
imposes lability for the result of the unauthorized 
and negligent, reckless, or even criminal act of a 
third person into whose hands the dangerous thing 
has fallen.*t The rule, however, has been held not 
to extend to impose liability for the results of a 
clearly unauthorized use by an adult trespasser or 
a licensee of an instrumentality which is part of a 
manufacturing plant, whether it be considered dan- 
gerous inherently or dangerous because of the man- 
ner of its use.’ 

[§ 267] b. Things Attractive to Children.’* The 
rule considered in the preceding section" has fre- 
quently been applied with reference to one who, 
. 63. Hayes v. Southern Power Co., 


95 S..C, 230, 78 SE .956; Sullivan v. | D. 
Creed, '[1904] 2 Ir. 317, 2 BRC 139; 


NEGLIGENCE 


Eng.—Clark v. Chambers, 3 Q. B. 
827, 339, 19 ERC 28. [a] 
Alta.—Stinson v. Canadian Western 


[§§ 266-268 


without adequate protection or warning, exposes, 
in a public street or other place which children have _ 
a right to and do in fact frequent, things which 
are attractive and dangerous to them,’® although 
it has, by some authorities, been limited to articles 
which are inherently dangerous,’® and in any event, 


| the injury must be one which should reasonably 


have been anticipated.’7 Under this rule, one who 
maintains in a public street an unguarded object 


| or condition which is likely to attract children to 
| meddle or play with it, is liable to one lawfully 


using the street, who is injured by the act of chil- 
dren in meddling or playing with such object or 
condition, where he is chargeable with knowledge of 
its attractiveness and the consequent probability of 
meddling and resulting injury.’® 

[§ 268] c. Things Dangerous to Animals. The 
rule as to the duty to safeguard dangerous agencies’® 
has been applied to impose liability in the case of 
animals injured by unguarded substances dangerous 
and attractive to them,’° even though the animals 
have been attracted by the dangerous substances to 
go upon the premises of the owner.®! The injury, 
however, must be one which should reasonably have 
been anticipated,®? and there is in general no lia- 
bility upon the part of one keeping dangerous sub- 
stances upon his premises for resulting injuries 
to trespassing cattle.83 No liability arises where 
easily fall). 


Poisonous berries upon a 
shrub.—Glasgow Corp. v. ‘Taylor, 


Dixon v. Bell, 5 M. & S. 198, 105 Re- 
print 1023; Williams v. Eady, 10 T. 
L. R. 41; Stinson y. Canadian West- 
ern Natural Gas, etc., Co., (Alta.) 
[1925] 4 DomLR 529 [dism app 
[1925] 3 DomLR 34]. 

“Tf the owner maintains a danger- 
ous agency upon his premises, the 
law imposes upon him the duty of 
anticipating such injuries as proxi- 
mately result from his failure to 
safeguard the public from injury; but 
in discharging this duty he is only 
required to exercise ordinary care.” 
Dudley v. Atlantic Coast Line R. Co., 
110 S.C: 78, 77, 96°SE 478. 

64 Sullivan v. Creed, [1904] 2 Ir. 
32£7,1325, 2; BRC 1139. 

“The question of liability depends 
on the particular circumstances, in- 
cluding the nature of the dangerous 
article, the place, the persons likely 
to be brought in contact with it, and 
the time.” Sullivan v. Creed, supra 
(per Gibson, J.). 

Duty of care commensurate with 
danger generally see § 67. 

65. Weil v. Kreutzer, 134 Ky. 568, 
121 SW 471, 24 LRANS 557. 

66. Depew v. Kilgore, 117 Okl. 263, 
246 P 606; Rawley v. Commonwealth 
Cotton Oil; Co.) 1 88:2OkKl.- 29,6 211'-P 
74 


“Where the article is known, ac- 
cording to common experience, to 
exercise an allurement, temptation, 
or fascination even—particularly over 
young persons—to meddle with - it, 
the utmost care ought to be taken.” 


Sullivan v. Creed, [1904] 2. Ir. 
314-9326, 4-2.) BRC, 139) -Cper Gib- 
son, J). 

67. Tannahill v. Depositors’ Oil, 


etc., Co., 110 Kan: 254, 203 P 909. 

68. Cronin v. American Linen Co., 
147 Fed. 755. 

69. Sedita v. Steinberg, 105 Conn. 
1, 134 A 243, 49 ALR 154. 

Reasonable anticipation in connec- 
tion with proximate cause see infra 
§§ 483, 484. 

70. Conn.—Sedita vy. 
supra. 

Mass.—Lane v. Atlantic Works, 111 
Mass. 136. 

S. C—Hayes v. 
Co.,: 95 


Steinberg, 


Southern Power 
S. C. 230, 236, 78 SE 956. 


Natural Gas, etc.,~Co., Litd., [1925] 3 
DomLR 34 [app dism [1925] 4 Dom 
LR 529]. ' 

“If a man establishes a dangerous 
agency where people are likely to be 
found, it must be guarded.” Hayes 
v. Southern Power Co., supra. 

“A man who leaves in a public 
place, along which persons, and 
amongst them children, have to pass, 
a dangerous machine which may be 
fatal to any one who touches it, 
without any precaution against mis- 
chief, is not only guilty of negli- 
gence, but of negligence of a very 
reprehensible character.” Clark v. 
Chambers, supra [quot Brignull v. 
Grimsby, 56 Ont. L. 525, 529, [1925] 
2 DomLR 1096]. 

71. Clark v. Chambers, 3 Q. B. D. 
327, 19 ERC 28. 

“Leaving a dangerous thing within 
the reach of others, without warning, 
creates a responsibility, by way of 
cause and effect, for the result of an 
unauthorized and negligent, reckless, 
or even criminal act of a third per- 
son into whose hands the dangerous 
thing has fallen.” Sullivan v. Creed, 
[1904] 2 Ir. 317, 341, 2 BRC 139 (per 
FitzGibbon, L. J.). 

72. Holmgren v. Red Lake Falls 
ae Co., 169 Minn. 268, 210 NW 


1000. 
‘ Liability to trespassers and li- 
Seneenee generally see supra §§ 129— 

73. Attractive nuisances see cu- 
pra §§ 155-189. 

74 See supra § 266. 

75. Ala.—Bryan v. 194 
Ala. 353, 70 S 123. 

Minn.—Martinson vy. Neubert, 150 
Minn. 263, 185 NW 651. 

Mo.—Kelley v. Parker-Washington 
Co., 107 Mo. A, 490, 81 SW 681. 

Pa.—Farbarik v. Jones, 67 Pa. Su- 
per. 517. 

Eng.—Glasgow v. Taylor, [1922] 1 
oe si 44, 29 ALR 846 [aff [1922] S. 

‘Ont.—Brignull v. Grimsby, 56 Ont. 
L. 525, [1925] 2 DomLR 1096. See 
Clement_v. Northern Nav. Co., Ltd., 
43 Ont. L. 127, 48 DomLR 433 (where 
employees of a vessel left a heavy 
article on a wharf so that it would 


Stewart, 


[1922] 1 A. C. 44, 39 ALR 846 [aff 
EL92277S2, Cali: 

[b] Road graders or scrapers.— 
Kelley v. Parker-Washington Co., 107 
Mo. A. 490, 81 SW _ 631; Brignull v. 
Grimsby,. 56 Ont. L. 525, [1925] 2 
DomLR 1096. 

[ec] Steam radiator on 
pavement in school yard. 
v. Jones,’ 67 Pa. Super. 517%: 

76. Beickert v. G. M. Laborato- 
ries, 242" NV OY.) 268, “151 AN EY “alo: 
Nichol v. Bell Tel. Co., 266 Pa. 463, 
109 A 649. 

[a] Pieces of motion picture film 
are not within the rule. Beickert v. 
G. M. Laboratories, 242 N. Y. 168, 151 
NE. 195. 

77. Meyer v. Benton, 74 N. J. L. 

533, 65 A 1023; Beickert v. G M. 
Laboratories, 242 N. Y. 168, 151 NE 
195; Stasek v. Banner Coffee Co., 164 
Wis. 538, 159 NW 945. 
_ [a] Rule applied.—(1) To a child 
injured by hot ashes. Meyer v: Ben- 
ton, 74 N. J. L. 5338, 65 A 1028.< (2) 
To a child eating match heads from 
a package delivered by a _ grocer. 
Stasek v. Banner Coffee Co., 164 Wis. 
538, 159 NW 945. (38) To a child 
injured by weight falling from a 
secondhand steam plowing engine 
stored upon defendant’s premises. 
Plawiuk v. Advance Rumely Thresh- 
er Co., (Alta.) 70 DomLR 533, [1922] 
3 WestWkly 866. 

78. Harris v. Eastern Wisconsin 
R.,' etc., Co.,'152 Wis. 627, 140 NW 
288, 45 LRANS 1058. 

79. See supra § 264. 

€0. Sprankle v. Bart, 25°Ind. A. 
681, 58 NE 862; Williams Est. Co. v. 
Nevada Wonder Min. Co., 45 Nev. 25, 
196 P 844; Stewart v. Adams, [1920] 
Swi) 12908 

81. Williams Est Co. v. Nevada 
eae Min. Co., 45 Nev. 25, 196 P 


sloping 
Farbarik 


82. Hannon v. McLarty, 18 Austr. 
Cure OR? 76 752 

Reasonable anticipation as element 
o oanan ase generally see supra 


83. Morrison v. Cornelius, 63 N. 
C. 346; Ferguson v. Miami Powder 
ae 9 Oh. Cir. Ct. 445, 6 Oh. Cir. Dec. 


es, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- §§ 268-270) 


the substance is not generally injurious,®* or the 
injurious substances are such as grow naturally on 


the land.® 
[§ 269] 4. 
Others.®® 


ous instrument or article, 


quences of his act.8” 


[§ 270] 5. Furnishing Appliances for the Use of 
One undertaking to furnish machinery 
or appliances for the use of others assumes a duty 
to furnish proper and safe appliances,*® and he may 
be liable to one lawfully using such machinery or 
appliances who is injured because of his failure 
to exercise proper diligence in this regard,®® even 


Others.®8 


Intrusting Dangerous Article to 
One who intrusts another with a danger- ' 
under such circum- 
stances that he has reason to knew that it is likely 
to produce injury, is hable for the natural conse- 


NEGLIGENCE 
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ployer, does not receive the appliance directly from 
the person furnishing it,®! the liability resting not 


upon a contractual relation between the person in- 


jured and the person whose negligence caused the 
injury, but upon the failure to perform a duty as- 
sumed by one, which results in injury to another. 
This rule is particularly applicable where the defect 
is such as to render the article in itself imminently 


dangerous and serious injury to any person using it 


where the person using the appliance, or his em- 


84. Fennell v. Seguin St. R. Co., 
70 Tex. 670, 8 SW 486 (holding that 
the owner of a lot on which green 
millet is growing, who carelessly 
leaves his fence down, is not liable 
for the value of a cow killed by eat- 
ing the millet, the court having found 
as a fact that it is not generally in- 
jurious to stock). 

85. Brown v. Missouri, etc., R. Co., 
(Tex: -Civ. +A.) 69 SW.L78. 

86. Care as to firearms or other 
see Weapons [40 Cye 


Ill.— Palm v. Ivorson, 117 Ill. 
BIOs 


Mich.—Chaddock v. Plummer, 88 
Mich. 225, 50: NW 1385, 26 AmSR 283, 
14 LRA 675. 

Eng.—Sullivan vy. Creed, [1904] 2 
[r3t7, 2 BRE 139’) kine? -v.2 Fordsel 
Stark. 421, 1 ECL 163; Bebee v. 
Sales, 32 T. L. R. 413. 

Can.—Casovan v. Montreal Crushed 
Stone Co., 30 RevdeJur 353. 

Ont.—Fowell v. Grafton, 22 Ont. 
L. 550, 2 OntWN 460, 17 OntWR 949 
[app dism 20 Ont. L. 639, 1 OntWN 
647, 15 OntWR 790]. 

[a] An article “dangerous per se” 
is one which by or through itself 
may inflict injury without the im- 
mediate application of human aid or 
instrumentality. Southern Cotton 
Oil Co. v. Anderson, 80 Fla. 441, 449, 
86 S 629, 16 ALR 255. 

[b] Duty to warn.—“He who puts 
a thing in charge of another, which 
he knows to be dangerous or to be 
possessed of characteristics, which, 
in the ordinary course of events, are 
likely to produce injury, owes a duty 
to such person to give reasonable 
warning or notice of such danger.” 
Kutchera v. Minneapolis, etc., R. Co., 
50 N. D. 597, 603, 197 NW 140. Duty 
to warn of danger generally see infra 
§§ 301-306. 

[ec] A schoolmaster who permits 
an infant pupil under his care to 
make use of fireworks is responsible 
in an action for the mischief which 
ensues. King v. Ford, 1 Stark. 421, 
2 ECL 163. 

Motor vehicle as within rule see 
Motor Vehicles § 836. 

88. Liability of manufacturer or 
seller see infra §§ 326-334. 

8s9. Hall v. Bates, 216 Mass. 140, 
103 NE 285; Coughtry v. Globe 
Woolen Co., 56 N. Y. 124, 15 AmR 
387; Dougherty v. Weeks, 126 App. 
Div. 786, 111 NYS 218; McMullen v. 
New York, 110 App. Div. 117, 97 NYS 
109. 

Persons liable see infra § 325. 

90. Hall v. Bates, 216 Mass. 140, 
103 NE 285; Hayes v. Philadelphia, 
etc., Coal, etc., Co., 150 Mass. 457, 23 
NE 225; Wiseblood v. Omaha Mer- 
chants’ Express, etc., Co., 98 Nebr. 
757, 154 NW 539; Priolo v. C. H. 
Southard Wrecking, etc., Co., 198 N. 
¥. 7-528; 19h NE’ 275; Dougherty: v. 
Weeks, 126 App. Div. 786, 111 NYS 
218; Connors vy. Great Northern El. 


[45 C. J.—54] 


Co., 90 App. Div. 311, 85 NYS 644 [aff 
180 ANGY:, = 509 mem,” 72° NE 1140 
mem]; Bright v. Barnett, ete., Co., 
88 Wis. 299, 60 NW 418, 26 LRA 524. 
Compare Burke v. De Castro, ete., 
Sugar Refining Co., 11 Hun (N. Y.) 
354 (the act of furnishing apparatus 
consisting in a simple arrangement 
of rope, derrick, blocks, drum, and 
engine, for hoisting cargo, is not an 
act imminently dangerous to life, and 
therefore does not charge the person 
furnishing it with liability to an em- 
ployee of the person to whom it is 
furnished, for injury caused by the 
breaking of a weak rope). 

[a] Rule applied to defective: (1) 
Appliance for moving heavy machin- 
ery. Wiseblood v. Omaha Merchants’ 
Express, etc, Co., 98 Nebr. 757, 154 
NW 539. (2) Appliances for use in 
tearing down a building. Priolo v. 
C. H. Southard Wrecking, etc., Co., 
198 N. Y. 528, 91 NE 275. (3) Steam 
shovel and appliances. Connors v. 
Great Northern El. Co., 90 App. Div. 
311, 85 NYS 644 [aff 180 N. Y. 509 
mem, 72 NE 1140 mem]. (4) Tackle 
and appliances. Hayes v. Philadel- 
phia, etc:, ‘Coal, ‘etc:, Co.; 150 Mass: 
457, 23 NE 225. 

[b] Use by person other than 
mere licensee generally.—Where a 
contractor erecting a building not 
only furnished all the appliances to 
be used by all the workmen on the 
building, but under his contract with 
the owner it was his express duty to 
do so, a hod carrier, employed by a 
subcontractor for the plastering, in 
using steps which were the most ac- 
cessible and direct means of reaching 
the plasterers in the place where 
they were then at work, was not a 
mere licensee using an appliance not 
designed for his use and used by him 
at his peril. Fountain v. Willard- 
Slater Co., 172 Cal. 129, 155 P 630. 

[c] Use by invitee.—(1) ‘‘When 
the defendant turned over the steam 
shovel and its appliances to the 
Lake Carriers’ Association to be 
used in unloading grain, it knew that 
the grain was to be taken out by a 
large number’of scoopers. It impli- 
edly invited these men to go into 
the hold of the freighter with the 
assurance that it had furnished ap- 
pliances which rendered the perform- 
ance of the work reasonably safe so 
far as such tackle was concerned.’’ 
Connors v. Great Northern Bl. Co., 
90 App. Div. 311, 3138, 85 NYS 644 
{aff 180 N. Y. 509 mem, 72 NE 1140 
mem ]. (2) “It was enough, we 
think, if the plaintiff proved that the 
tackle and appliances... were actu- 
ally intended by the defendant to be 
used by its customers in delivering 
coal, and were furnished by the de- 
fendant for this purpose, and if 
wnight [plaintiff's employer] was in- 
vited by the defendant to use them 


in unloading his coal.’’ Hayes v. 
Philadelphia, ete., Coal, etc., Co., 150 
Mass. 457, 460, 283 NE 225. 


as a natural and probable consequence of its use,?* 
or where the appliance is to be used in an undertak- - 
ing for the mutual benefit of the one furnishing it 
and of the person to whom it is furnished.®* Hence, 
one who furnishes an appliance to a third person 
for the use of himself or of his employees must 
exercise ordinary care to see that it 1s in a reason- 


91... 2Priolo®:Vi we. Hs Southard. 
Wrecking, etc., 


Cor, L98h N.Y bess 
91 NE 275. 


(92. U, S.—Pennsylvania R. Co. vy. 
Hummel, 167 Fed. 89, 92 CCA 541. 

Mass.—Hall v. Bates, 216 Mass. 
140, 103 NE 285. 

Mo.—Roddy v. Missouri Pac. R. Co., 
104 Mo. 234, 15 SW 1112, 24 AmSR 
333, 12 LRA 746. 

Nebr.—Wiseblood vy. Omaha Mer- 
chants’ Express, etce., Co., 98 Nebr. 
757, 154 NW 539. 

N. Y.—Coughtry. v. Globe Woolen 
COs 56 7 Neca vake L24y er. bey Aan RASS Sie 
Dougherty v.. Weeks, 126 App. Div. 
786, 111 NYS 218; McMullin y. New 
York, 110 App. Div. pte 97 NYS 
109. Compare Sween v. Rozell, 
31 Misc. 640, 641, 64 Nys 721 (the 
duty of a person who furnishes hoist- 
ing appliances is not “that of an in- 
surer of the safety of every person” 
using them, when he does not. un- 
dertake absolutely for the safety and 
sufficiency of the apparatus; in order 
to charge him with liability to one 
with whom he has no contractual re- 
lation for injury due to defect, it 
must appear that he ‘‘knew, or should 
have known, of its defective condi- 
tion, or that he had omitted to use 
reasonable care to discover its con- 
dition, for his personal negligence 
is the very gist of the action’’). 

Wis.—Landry v. Great Northern R. 
Co., 152. Wis, 379, 140 NW 75. 

[a] A cotton gin company is 
liable for the fall of an unsafe der- 
rick injuring a patron impliedly in- 
vited to use the derrick for loading 
cotton, who had gone to the place 
where persons were engaged in load- 
ing their cotton with the derrick but 
was struck down when he had not 
touched the derrick. Moreman Gin 
ve v. Brown, (Tex. Civ. A.) 291 SW 

Duty of care not dependent on con- 
tractual relation see supra § 18. 

93. Devlin v. Smith, 89 N. Y. 470, 
42 AmR 311, 11 AbbNCas 322; Cough- 


try v. Globe Woolen Co., 56 N. Y. 
124,.15 AmR 387; Statler v. George 
A. Ray Mfg. Co., 125 App. Div. 69, 


109 NYS 172 [rev on other grounds. 
195 N. Y. 478, 88 NE 1063]. 
94. U. S.—Pennsylvania Ee COR 
Hummel,; 167. Ped. 89, 92 ce, 541. 
Ga. —Savannah, ete. R. Ne 
Booth, 98 Ga. 20, 25 SE 928; ous 


nah Lumber O6..-%, Davis, 14 Ga. 
A. 233, 80 SE 535. 
Me.—Moore v. Stetson, 96 Me, 197, 


52 A 767. 

Mass.—Hale v. New York, etc., R. 
Co., 190 Mass. 84, 76 NE 656. 

Mich.—Sheltrawn v. Michigan Cent. 
R. Co., 128 Mich. 669, 87 NW 893. 

Mo.—Roddy v. Missouri Pac. R. 
Co.,, 104 Mo. 284, 15 SW $1112, 24 
AmSR 3383, 12 LRA 746; Fassbinder 
v. Missouri Pac. R. Co., 126 Mo, A. 
563, 104 SW’ 1154. 

Nebr.—Wiseblood v. Omaha Mer-. 
chants’ Express, etc, Ce. 98 Nebr. 
161, 1b4- NW 539. 
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ably safe conditicn,®® and he owes such duty whether 
the employees are receiving wages or are working 
One furnishing power-driven ma- 
chinery for the use of the general public upon the 
payment of compensation: must exercise ordinary 
care and diligence to provide machines reasonably 
Where a simple appliance properly 
constructed and of sound and. good material has 
been furnished, the person furnishing it is not guilty 
of negligence for not discovering and remedying a 
defect where it is not shown to have existed for 
such a length of time that he should have known 
The owner of a simple appliance used as a 
derrick is not liable to a licensee using it for inju- 
ries resulting from an easily noticeable condition of 
A company erecting and renting 
to another a temporary structure not imminently 
dangerous cannot be held lable for an injury to a 
third person resulting from the collapse of the struc- 
ture where the actual cause of the collapse is not 


under contract.?® 


safe for de 


Of. 26.25 


the appliance.*® 


shown.? 


A statute requiring the owner or contractor to 
guard a shaft in a building in the course of con- 
struetion? does not apply to a company which is 


95. Savannah, etc. Cols-vi 
Booth, 98 Ga. 20, 25 SE pee Trask 
v. Hallowell Granite Works, 106 Me. 
458, 76 A 919; Moore v. Stetson, 96 
Me. 197%7,,52 A 167; Johnson v. Spear, 
76 Mich. 139, 42 NW 1092, 15 AmSR 
298; Coughtry v. Globe Woolen Co., 
56 N.Y. 124, 15 AmR 3887; Cassin v. 
Stillman, etc., Co., 185 App. Div. 63, 
172 NYS 754s Dougherty v. Weeks, 
126 App. Div. 786, 111 NYS 218; Mc- 
Mullin v. New York, 110 App. Div. 


117, 97 NYS 109. See Cutcliffe v. 
Henry D. MacIntosh Co., 230 Mass. 
423, 119 Ni 951 (where the negli- 


gence of one furnishing a staging 
was not established). 

Lizbility of contractee for appli- 
ances furnished to independent con- 
tractor see Master and Servant § 
1564. 

$6 Kentucky Stove Co. v. Bryan, 
84 SW 5637, 27 KyL 1386; Trask v. Hal- 
lowell: Granite Works, 106 Me. 
76 A 919. 

97. Cowley v. Sunderland, 6 H. & 
N. 565. 158 Reprint 233. 

98. Dougherty v. Weeks, 126 App 
Div. 786, 111 NYS 218. Compare La- 
rose v. Laforest, 17 Que. Super, 331 
(where plaintiff. a workman, under- 
took to do certain work for defend- 
ant by contracc at. a price agreed 
upon, and subsequently borrowed a 
ladder from defendant to aid him 
in the performance of the work, de- 
fendant was not’ responsible for in- 
jury resulting to plaintiff from the 
weakness of a screw in the ladder, 
it being the duty of plaintiff, who 
was skilled in such matters, to ex- 
amine the ladder and _ ascertain 
whether it was sufficiently strong for 
the purpose, before making use of 
it). 

Time to remedy defect generally 
see supra § 28. 

99. Mahoney v. W. A. Murtfeldt 
Co., 198 Mass, 471, 84 NE 798. 

1. Larrabee vy. Des Moines Tent, 
etc., Co., 189 Iowa 319, 178 NW 3873 
(circus seats). 

2. See statutory provisions, 

Injury to servant from violation 
a Malcom aia see Master and Servant § 
oO . 

3. Rinando v. Weeks, 172 App. 
Div. 319, 158 NYS 3865; Anderson v. 
Pelham Hod Elevating Co., 129 App. 
Div. 639, 113 NYS 989. 

4 Franklin v. Zutcher, 144 Mo, A. 
660, 129 SW 428; Mellody vy. Missouri, 
etc...) Co.’ 58: Tex. Civ, Ave 461,224 
SW 702. > 

[a] “Any one afflicted with the 
disease of smallpox, which is known 


458, 
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merely a lessor of a hoist or elevator for the ele- 
vation of materials in the shaft and is not a contrac- 
tor for the erection of any part of the building.® 

[§ 271] 6. Transmission of Contagious Diseases, 
Failure to take proper precautions to prevent the 
spread of a contagious disease may constitute negli- 
gence resulting in liability to one who contracts the 
disease as a proximate result of such negligence.* 
One who places his children, who have a contagious 
(disease, in a boarding house, by reason of which the 
keeper of the house sustains pecuniary injury, is 
liable in damages.® 
stock having a contagious disease near plaintiff’s 
pasture, by reason of which his cattle are infected, 
is liable for the resulting damage.® 

[§ 272] 7. Fires’—a. In General. 
early common law was to the contrary,® and it has 
been followed in certain of the Canadian prov- 
inces,® the rule is now well settled that in the ab- 
sence of statute!® liability for injury to others 


So one who negligently places 


Although the 


through the escape of fire from premises of which 


by every one to be a highly contagi- 
ous disease, owes to every one the 
duty to so conduct himself as not to 
communicate this disease to them 
after he becomes aware that he is 
afflicted with it. Hence, if defend- 
ant knew that he was afflicted with 
smallpox it then became and was his 
duty to keep away from other per- 
sons, or should other persons ap- 
proach him to notify them of the 


fact so that they might protect 
themselves.” Hendricks v. Butcher, 
144 Mo. A. 671, 6738, 129 SW 481 


ffoll Franklin v. Butcher, 144 Mo. A. 
660, 129 SW 428]... 

[b] Mode of communication im- 
material.—‘‘If defendant negligently 
and carelessly communicated the dis- 
ease of smallpox to plaintiff's son, 
it is immaterial whether it was done 
willfully or intentionally, and it is 
also immaterial as to how it was 
done if it was negligently done.’’ 
Franklin vy. Butcher, 144 Mo, A. 660, 
668, 129 SW 428. 

[c] Sale of railroad tickets.—A 
railroad company has been held liable 
for negligence of its agent who, hav- 
ing contracted smallpox, sold rail- 
road tickets to plaintiff for use by 
himself and his wife as a result of 
which the disease was communicated 
to plaintiff, and plaintiff's wife con- 
tracted it. Missouri, etc., R. Co. v. 
44.Tex. Civ. A. 517. 99 SW 


[d] Insufficient quarantine. A 
railroad company which undertakes 
to treat at its company hospital an 
employee who is infected with small- 
pox, and to maintain quarantine over, 
and furnish medical attention to, such 
employee, is liable to a third person 
for negligence in maintaining the 
quarantine by reason of which the 
patient escaped and wandered away 
while delirious and communicated 
the disease to such pace, person. 
Missouri, ete., R. Co, Wood, 95 
Tex. 223, 66 Sw 449, 93. “AmSR 834, 
56 LRA 592. 

20 Fed. 709. 


5. Smith y. Baker, 
MOouUara,. Ly, Kean. wan 


6. Rouse vy. 
270, 41 P 426. 

7. Fires’ set by operation of rail- 
road see Railroads [33 Cyc 1325]. 

Liability of warehousemen 
Warehousemen [40 Cyc 431]. 

Boats burning see Fires 26 C. J. 
p 

8 Filliter v, Phippard, 11 Q. B. 
347, 638 ECL 347, 116 Reprint 506. 

9. Crewe v. Mottershaw, theo etal Oe 
246; McLean v. Rhodes, Curry & Co., 
Ltd., 46 N. S. 491, 10 DomUR 791: 


see 


‘AmSR 215. 


one is in contro] must in general be predicated upon 
negligence,'! and the mere setting of a fire for law- 
ful purposes and under prudent circumstances is 


Creaser v. Creaser, 41 N. S, 480; Hil- 


liard v. Thurston, 9 ‘Ont. A, 514 
Furlong v. Carroll, 7 Ont. A. 145: 
Forbes v. Daw, 19 OntWN_ 262; 


Fabian v. Smallpiece, 4 OntWR 268; 
Bettger v. Turner, (Sask.) 25 West 
LR 136 [mod on other grounds 7 
Sask. 228, 16 DomLR 484, 27 West 
LR 625]. Contra Gaston v. Wald, 
19 Ui Cc. Q@> B. 586; Buchanan’ ~-v. 
Youngy23" WNL Ce Peleg, 

10. Statutory liabil’ty for fires not 
predicated ppow negligence see Fires 
26-C.93.2 p 580 

11. Ala.—Poe v. Southern R. Co., 
196 Ala. 103, 71 S 997; Edwards v. 
Massingill, 3 Ala. A. 406, 57 S 400. 

Del.— Bullock. v. Porter, 25 Del. 
180, 77 A yeas Eig Vv. ‘Hearn, 15 
Del. 158, e382 

Mle Cobb *Pwitchell; 108 S 186, 
45 ALR 865. 

Ga.—Beckham v. Seaboard Air- 
Line R. Co, 127 Ga. 550, 56 SH 638, 
12 LRANS 476; Talmadge v. Cen- 
tral of SE R. Co., 125 Ga. 400, 
54 SE 128. 

Ind.—Pittsburgh, ete), 1 Re east vi 
Culver, 60 Ind. 469; Brummit v. Fur- 
ness. 1 Ind. A. 401, 27- NE 656, 50 


Barn ieee) es v. Ingram, 3 Iowa 
Kan.—Johnson v. Veneman, 75 Kan. 

278) 89 P 677; Sweeney v. Merrill, 

38 Kan. 216, 16 P 454, 5 AmSR 734. 

Me.—Linn v. Barker, 106 Me. 339, 
76 A 700. 20 AnnCas 697. 

Mo.—Miller v. Martin, 16 Mo. 508, 
57 AmD 242; Steffens Vv. Fisher, 161 
Mo, A. 386, 143 SW 1101. 

Nebr. —vVansyoc vy. Freewater Ceme- 
tery Assoc.,: 63 Nebr. -143, 88 NW 
162; Bock v. Grooms, 2 Nebr. (Un- 
aie 803, 92 NW 603. 

N. J.— Reilly v. New Brunswick, 92 

No Dclabapeven lS tA! LOhs Read v. 
whetiesh Shien scr ee: Co., 44 N. T L. 280. 

N. Y.—Cosulich v, Standard. Oil 


Co.,,. 122° SN, 5-Yeipd8;) 25.2 NAY 259), alo 
AmSR 475; Hays v. Miller, 6 Hun 
320 [aff 70 N. Y. 112]; Calkins a 
Barger, 44 Barb. 424; Lansing 
Stone, 37 Barb. 15, 14 AbbPr 199: 
Clark v. Foot, 8 Johns. 421, 

N. G.—Averitt v. Murrell, 49 N. 


Coppes. 
Oh.—O’Day v. Shouvlin, 104 Oh. 
8 519, 136 "ND 289, 25 ALR. 980. 
C.— Greg gory v. ‘Layton, 36° S.C. 
98, 15 SE 352, 31 AmSR 857. 


. D—kLe Zotte v. Lindqui 
NW 503. quist, 212 


Tex.—Pfeiffer v. 
A. 98, 115 SW 300. 
Wash.—Schweitzer v. Weyerhaeu- 


Aue, 53 Tex. Ciy. 


_— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not negligence per se.?2 


its spread.1¢ 


.ser Timber Co., 128 Wash. 186, 222 
P 460; Waldy v. Preston Mill Co., 
80 Wash, 25, 141 P 192. 

Wis.—Miller v. Neale, 137, Wis. 
426, 119 NW 94, 129° AmSR>’ 1077; 
pn v. Reichart, 8 Wis. 255, 76 AmD 

ite 

Alta.—-C"ark v.. Word. 2. Alta: L. 
101, 9 WestLR 657 [app dism 2 

Reais, sto9, 13. Westin. say. 

Man.—Holliday v. Bussian, 16 Man. 
437, 4 WestLR 577; Chaz v. Les 
Cisterciens Reformes, 12 Man. 330 
{foll Owens v. Burgess, 11 Man. 
75]. 

See Whinfield v. Lands Purchase, 
ete., Bd., 18 Austr. C. L. R. 606 (dic- 
tum). 

“The general rule in this country, 
as well as in England, now is that, 
in the absence of a statute, a pri- 
vate owner of property on whose 
premises a fire is accidentally 
started, or who sets out fire on his 
own premises for a lawful purpose, 
is not liable for the damages caused 
thereby to the property of another, 
unless the fire was started, or al- 
lowed to spread, through negli- 
gence.’ Valley Lumber Co. v. West- 
moreland, 159 Ark. 484, 491, 252 SW 
609 


[a]. English statutes part of com- 
mon law.—St. 6 Anne ec 8, reénacted 
by 14 Geo. III, provid’ng that no, ac- 
tion shall be had against any person 
in whose building or on whose es- 
tate any fire was accidentally begun, 
is part of the common law of New 
York. Lansing v. Stone, 37 Barb. 
(CN. -X¥-)-_15, 14 AbbPr 199. 

{b] Rule applied —Where forest 
rargers in charge cf a burning ar- 
ranged for the starting Oth fire by 
defendant upon a given signal, and 
defendant mistook or misunderstood 
the signal and started a fire too soon, 
thereby destroying plaintiff's prop- 
erty, defendant is not liable unless 
it failed to act as a reasonably pru- 
dent person would have acted in the 
exercise of reasonable care in start- 
ing the fire. Waldy v. Preston Mill 
Co., 80 Wash. 25, 141 P 192. 

12. Cobb v. Twitchell, (Fla.) 198 
S 186. 45 ALR 865; Ulrich v. Steph- 
ens. 48 Wash. 199; 93 P 296. 

13. Ala.—Putman v. White, 18 
Ala. A; 15, 88 S 355; Bain v. Hodges, 
4 Ala. A. 421, 58 S 957; Edwards v. 
Massingill, 3 Ala. A. 406, 57 S 400. 

Cal.—Paiva v. California Door Co:; 
75 Cal. A. 323, 242 P 887. 

Fla.—Cobb v. Twitchell, 108 S 186, 
45 ALR 865. 

TIowa.—Hanlon v. Ingram, 1 Iowa 


108. 

N. Y.—Webb v. Rome. etc., R. Co., 
49 N. % 420, 10 AmR 389 [aft 3 Lans. 
453]. 


Wash.—Ulrich v. Stephens, 48 
Wash, 199, 93 P 206. 
Sask.—Imperial Oil. Co. v. Bash- 


ford, 4 Sask. L. 360, 18 WestLR 188. 

Newfoundl.—Percy Vie Butlers. 7 
Newfoundl. 237. 

“Tf the fire was negligently set, or 
ordinary care was not exercised on 
the defendant’s own land, and this 
was the proximate cause of the in- 
jury to the plaintiff's property, the 
defendant would be liable” Gibbon 


v Uamm, 183 N. C. 421, 423, 111 SE 
618. 
[a] Rule applied.—It is immate- 


rial whether the proof ‘establishes 
gross negligence or only want of or- 
diyary care, since in either case plain- 

# would be entitled to recover the 
actual amount of loss sustained and 


However, one who sets 
a fire upon his own premises, even for a lawful 
purpose, is liable for damages occasioned by the 
communication of the fire to the property or prem-' 
ises of another where he has been guilty of negli- 
gence in kindling the fire,!* or in guarding against 
The duty rests upon him to use ordi- 
nary or reasonable care in setting the fire!® and 
in keeping it or preventing its spread,!® which care 


NEGLIGENCE 


no more. Barnard v. Poor, 21 Pick. 
(Mass.) 378. 
14. Ala.—Putman v. White, 18 


Ala. A. 15, 88 S 355; Bain v. Hodges, 
4 Ala. A. 421, 58 S 957; Edwards v. 
Massingill, 3 "Ala. A, 406, 57 S 400. 

Cal. —Young v. San Joaquin Light, 


etc., Corp., (A!) 257 P°152: Paiva v. 
California’ Door Co. 2005: Cal. A. 323), 
242 P 887. 

Del.— Bullock v. Porter, 25 Del. 


180, 77 A 943. 
Fla.—Cobb v. Twitchell, 108 S 186, 
45 ALR 865. 
} ae eeaalon v. Ingram, 
' Mass.—White v. Sharpe, 219 Mass. 
393, 107° NE). 56. 
Y.—Biggs v: New York Cent., 


1 Iowa 


etc., Co. 72 N. Y. 26; Webb v. Rome, 
etc., R. Co., 49) NE Y, 420, 10 AmR 
389. But see Stuart v. Hawley, 22 


Barb. 619 (holding the fact that de- 
fendant did nothing to prevent a fire 
lawfully set from spreading did not 
render him liable for injury caused 


thereby). 

Tex.—Ward v. Powell, (Civ. <A.) 
127 SW. 851. 

W. Va.—Mahaffey v. J. L. Rum- 
barger Lumber Co., 61 W. Va., 571, 


56 SE 893, 8 LRANS 1263. 

B. G—Gallon v. Fllison, OB. uC 
Soa 20 DomLR 238, 7 WestWkly 

Ont.—Hassan v. Reynolds, 8 Ont 
WN 1386; Davis v. Rowsome, 13 Ont 
WR 86%: Johnston y. Hastie, 30 U. C. 
Q! B. 232. 

Sask.—Armour v. Marshall, 3 Sask. 
L. 394; Owen v. Dingwald, 3 Sask. L. 
528: Ry an v. Gabriel, 2 DomLR 18, 
20 WestLR 649. 

Fire as proximate cause of injury 
see infra § 497. 

15. Del.—Bullock yv. 25 
Del.,180, 77 A 942. 

Fla.—Cobb v. Twitchell, 108 S 186, 
45 ALR 865. 

Iowa.—Hanlon v. Ingram, 3 
81; De France v. Spencer, 2 
462. 52 AmR 533, 


Porter, 


Iowa 
Greene 


Md. — Susquehanna Transmission 
oe vy. Murphy, 131 Md. 340, 101 A 
Hee a v. Poor, 21 Pick. 


N. Y.—Hitchcock v. Riley, 44 Misc. 
260, 89 NYS 890 

Pa.—McCully v. Clarke, 40 Pa. 399, 
80 AmD 584. 

Tex.—Meadows v. Truesdell, (Civ. 
A.) 56 SW 932. 

Wis.—Nass v. Schulz, 105 Wis. 146, 
81 NW 133. 

Ordinary care as the sae pase of 
duty generally see supra § 51 


16. Ala.—Robinson vy, Cowan, 158 
Ala, 603, 47 S 1018. 


Ark.—Hayes v. Brandt, 80 Ark. 
592,98 SW. 368. 
Fla.—Cobb v. Twitchell, 108 S 186, 
45 ALR 865. 
gant, ee ae v. Gedney, 260 P 
699. 
Pelt Sra Na v. Ingram, 1 Iowa 
Kan.—Sweeney v. Merrill, 38 Kan.- 


216, 16°P 454.5 AmSR> 784, 
we _—Boudreaux v. Ledet, 4 La, A. 


Md. — Susquehanna Transmission 
at v. Murphy, 131 Md. 340, 101 A 
it 


Mass.—King v. Norcross, 196 Mass. 
3738, 82 NE 17. 
Mo.—Steele v. Darner, 124 Mo, A. 
338, 103 SW 582. 
N. C.—Caton VV... Loler, 160%. N.C. 
104,°75 SE 929. 
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must be commensurate with the danger reasonably 
to be anticipated,'? and is dependent upon the cir- 
cumstances of. each particular case.'* 
should be kindled at a proper time, under ordina- 
rily favorable circumstances and in a reasonably 
prudent manner.’ 
kindle fires, when on account of the time, manner, 
or circumstances it appears probable that damage 
to others will result,?° such as setting it in a dry 


The fire 


A person is not at liberty to 


Tex.—Barron v. Hay, (Civ. A.) 236 
SW 225. 


Wash.—Mensik v. Cascade Timber 
Co., 144 Wash. 528, 258 P °323; Leh- 
man v. Maryott, etc., Logging Co., 
108 Wash. 319, 184 P 323. 

W. Va.—Mahaffey vy. J. L. Rum- 
barger Lumber Co., 61 W. Va. 571, 
56 SE. 893, 8 LRANS 1263. © 

B. C.—Goch v. Youschak, 34 B. C. 
454, [1924] 4 DomLR 508, [1924] 3 
West Wkly 273; Gallon v. Ellison, 20 


B. C. 504, 20’ DomLR: Pe Peaeey West 
Wkly 920. 
Man.—Booth v. Moffatt, 


11 Man. 
25. : 


N. S.—McLean v: Rhodes, Curry & 
ty Ltd., 46 N. S, 491, 10 DomLR 
791. . 

Ont.—Bigras v. Tasse, 40 Ont. L. 
415, 38 DomLR 651. 

“Having started the fire, there was 
required of the defendant a care over 
its progress and a diligence to pre- 
vent its spread that was proportioned 
to the danger or mischief liable to 
ensue to the plaintiff's property, an 
vmission ot which constituies negli- 
gence for which the defendant can be 
held liable.” Bullock v, Porter, 25 
Del. 180, 183, 77 A 9438. 

[a] Rule applied.—A lumber com- 
pany setting out fire to burn waste 
was not bound to keep enough men 
to control the fire, but only to use 
ordinary prudence. Stephens v. Mu- 
tual Lumber Co., 103 Wash. 1, 173 
P. 10381. 

[b] Duration of duty.—The duty 
to exerciSe reasonable prudence to 
control a fire until it is extinguished 
or rendered harmless to others is a 
continuing duty which is not dis- 
charged so long as the fire exists. 
Hawkins vy. Collins, 89 Nebr. 140, 
131 NW. 187, 36 LRANS 194. 

17. Fla.—Cobb v. age nell 108 S$ 


186, 188, 45 ALR 
Mo.—J Q. Lloyd BObandiGay Coon. 
G. Mathes. etc., Rag Co., 145 Mo, A. 


675, 123 Sw 528. 

W. Va.—Orander  v. 
ae Va. 499, 127 SE 330, ALR 
780. , 

Peers v. . Hobart, Wis. 


‘ Man.—Booth v. Moffatt, 
5. 


Stafford, 98 
42 


25 
11 


Care kerr atectyy bi with danger re- 
qu ay ae supra § 6 

1 
Ala, 608. “7 S 1018. 

Cal.— Young. v. San Joaquin Light, 
etc., Corp., (A.) 257 P 152. 

Del.—Bullock v. Porter, 
180, 77 A 948. 

Kan. —Johnson v. Veneman, 75 Kan. 
Ae EN i el Grd 

Ky.—Bryant v. Ellis, 222 Ky. 272, 
300 SW 610. 


Man. 


Cowan, 158 


25 Del. 


N. C.—Caton v. Toler, 160 N. C. 
104,..75 SE 929. 
[a]. Where fire has been burning 


for a long time before it spreads, the 
question of negligence in allowing it 
to escape is to be determined by the 
surrounding circumstances or condi- 


tions at that time. Beaton v. 
Springer, 24 Ont. A. fs 
19. Brummit v. Furness, 1 Ind. A. 


401, 27 NE 656, 50 AmSR 215; Dewey 
v. Leonard, 14 Minn. 153. 

Consideration of circumstances 
generally see supra § 59. 

20. Brummit v. Furness, 1 Ind. A, 
401, 27 NE. 656, 50 AmSR 215; Bol- 
ton v. Calkins, 102 Mich. 69, 60 NW 
297; Needham y. King, 95 Mich. 303, 
54 ‘NW 891; Dewey v. Leonard, 14 
Minn, 153, 


852 [45 C.J.] 
time?! or when the wind is strong,?? or without 
guarding it sufficiently to prevent its spreading.”* 
Nor should he set it near the property of another 
in material through which it is likely to spread to 
such property from inflammable matter.** Where 
he has been negligent in setting the fire, he is not 
relieved from liability by the fact that he exercised 
ordinary diligence to prevent its spread.?> It is 
immaterial whether the negligence consisted in the 
time or manner of kindling or the means used to 
prevent its spread,?® and where a fire is negligently 
kept, it is immaterial in what manner it spreads to 
the premises of another.?’ If the fire would, after 
escaping, have certainly in any event destroyed 
plaintiff’s property an effort by defendant to pro- 
tect the property is immaterial. It then becomes 
simply a question whether defendant was careful 
or negligent in setting out the fire and attempting 
to control it.28 One who kindles a fire on his own 
land is not bound to anticipate and guard against 
a whirlwind or any extraordinary high winds that 


21. Brummit v. Furness, 1 Ind. A. 
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Mo. A. 386, 148 SW 1101. 
Nebr.—Bock v. 


[§§ 272-278 


may ensue, if before setting it he took such pre- 
cautions as a man of ordinary caution would exer- 
cise to confine it to his own premises and exercised 
the same care and watchfulness to prevent its escape 
while burning ;2° but, where a fire is negligently set, 
defendant will not be released from liability from 
the consequences of its spreading and setting fire 
to the premises of another, although wind renders 
the damage greater than ordinary.*° : 

[§ 273] b. Accidental Fires; Fires Occasioned by 
Others. Notwithstanding a fire may be accidental 
in the sense that it is not intentionally kindled by 
him, one may be liable for injuries occasioned by 
it where it is due to his negligence,*+ or he has 
failed to use ordinary eare and skill to extinguish 
it,22 or to provide adequate means for so doing;** 
otherwise, one upon whose premises an accidental 
fire starts is not liable for damages occasioned to his 
neighbor.*+ The care required is that of ordinary 
or reasonable care under the cireumstances,** de- 
pendent upon the character of the premises and the 


choked, precaution should be taken to 


2 Nebr. | prevent the ignition of explosive dust 


401, 27 NE 656, 50 AmSR 215; Gar- 
rett v. Freeman, 50 N.C. 783. Im- 
perial Oil Co. v. Bashford, 4 Sask. L. 
360, 18 WestLR 188. But see Stuart 
Ve Hawley, 22> Barbe” CN: “Y:) = 679 
(holding it not negligence to burn 
rubbish at the usual time for doing 
so, although it is a dry time). 

22. Miller v. Neale, 137 Wis. 426, 
119 NW 94, 129 AmSR 1077; Im- 
perial Oil Co. v. Bashford, 4 Sask. L. 
360, 18 WestLR 188; Armour v. Mar- 
shall, 3 Sask. L. 394; Owen v. Ding- 
wald. 3 Sask. L. 328. 

23. Harris v. Savage, 70 Kan, 561, 
79 P 113; Hewey v. Nourse, 54 Me. 
256; Bachelder v. Heagan, 18 Me. 32; 
Bolton v. Calkins, 102 Mich. 69, 60 
NW 297; Jesperson v. Phillips, 46 
Minn. 147, 48 NW 770. 

24, Cleland v. Thornton, 43 Cal. 
437; McCornack v. Sornberger, 56 III. 
A. 496; Garrett v. Freeman, 50 N. C. 
78; Miller v. Neale, 137 Wis. 426, 
119 NW 94, 129 AmSR 1077. 

[a] Mlustration.—Setting fire to 
a field of high wheat stubble in 
which are standing stacks of wheat 
of another, where there is nothing 
reasonably calculated to prevent the 
fire from destroying the stacks, is, 
if the stacks are destroyed, action- 
able negligence, although the person 
has the right to burn the stubble and 
had no intent to burn the stacks. 
partis v. Savage, 70 Kan. 561, 79 P 
113. ; 

25. Olson v. Riddle, 22 N. D. 144, 
132 NW 655; Kritselis v. Petty, 129 
Va. 175, 105 SE 536. 

[a] For example the fact that 
one who negligently started a fire 
watched it until he thought it was 
out and could not be communicated 
against the wind to plaintiff's prop- 
erty does not release him from lia- 
bility for the destruction of plain- 
tiff’'s property, after the’ fire was 
thereafter revived and communicated 
to such property by a change of the 
wind. Kritselis v. Petty, 129 Va. 
175, 105 SE 536. 

26. Brummit v. Furness, 1 Ind, A. 
401, 27 NE 656, 50 AmSR 215; Hewey 
v. Nourse, 54 Me. 256. 

27. Aver v. Starkey, 30 Conn, 304; 


Higgins v. Dewey, 107 Mass. 494, 
9 AmR 63. 

28. Sweeney v. Merrill, 38 Kan. 
2U6 e016) P4405 ) AmiSR 734, 

29. Ind.—Pennsylvania Ca; v. 


Whitlock, 99 Ind. 16, 50 AmR 71. 
Kan.—Sweeney vy. Merrill, 38 Kan. 
216, 16 P 454, 5 AmSR 734. 
Mich.—Bolton v. Calkins, 102 Mich. 
69, 60 NW 297; Needham vy. King, 
95 Mich. 308, 54 NW 891. 
Mo.—Miller v. Martin, 16 Mo. 508, 
57 AmD 242; Steffens vy. Fisher, 161 


Grooms, 
(Unoff.) 803, 92 NW 603. 
N. Y.—Calkins v. Barger, 44 Barb. 
424; Stuart v. Hawley, 22 Barb. 619. 
Bebe C.—Averitt v. Murrell, 49 N. C. 


N: D.—Hogan v. Bragg, 41 N. D. 
203, 170 NW 324. 

Ont.—Murphy v. Dalton, 5 Ont. 541. 

“This duty of care, caution, and 
diligence, under all the _ circum- 
stances surrounding the setting out 
of the fire, does not embrace the ob- 
ligation to anticipate unusual wind 
springing up after the fire is 
Started, or other factors intervening 
not reasonably suggested by the cau- 
tion, care, and prudence stated.” 
Robinson v. Cowan, 158 Ala. 603, 
605, 47 S 1018. 

[a] MDlustration.—A farmer, in the 
middle of April,:after heavy rains, 
set fire to stumps on plowed lands, 
and at the end of the month a sud- 
den gale of wind swept the fire from 
the stumps to an adjoining lot of an- 
other which contained much dry ma- 
terial. The farmer and others were 
unable to extinguish the fire, and by 
revival of the gale it blew onto a 
second lot, belonging to a third per- 
son, and burned up his woodpile. It 
was held that there was no evidence 
of negligence sufficient to render the 
farmer liable. Hitchcock v. Riley, 
44 Misc. 260, 89 NYS 890. 

[b] Wind likely to arise.—The 
fact that a strong wind arises after 
a straw stack is set on fire does not 
preclude liability where, although the 
fire was set when the weather was 
calm and fair, the stack burned for 
twenty-four hours, the time being 
March, and strong winds might be 
expected at any time. Johnson vy. 
Veneman; 75 Kan. 278, 89 P 677. 

: ops of God generally see supra 

NWP 

30. Lillibridge v. McCann, 117 
Mich. 84, 75: NW 288, 72 AmSR 553, 
41 LRA 881. 

Fire as proximate cause generally 
see infra § 497. 

31. U. S.—The Willem Van Driel, 
Sr., 252 Fed. 35, 164 CCA 147, 

é esp cuarent v. Drohan, 10 Ky. Op. 
54. 

W. Va.—kKeyser Canning Co. v. 
Klots Throwing Co., 98 W. Va. 487, 
128 SE 280; Keyser Canning Co. v. 
Klots Throwing Co., 94 W. Va. 346, 
118 SE 521, 31 ALR 283. 

AAD B.—Cochran v. Lloyd, 42 N. B. 

Ont.—Methodist Church v. Wel- 
land, 12 OntWR 949, - 

[a] For example, where belts 
carrying conveyor buckets in a 
grain elevator are liable to become 


in the elevator through heat gener- 
ated by the friction of a moving pul- 
ley against a choked belt. The Wil- 
lem Van Jriel, Sr., 252 Fed. 35, 164 
CCA 147. , 

[b] Allowing smoker to sleep on 
premises.——Keyser Canning Co. v. 
Klots’ Throwing Co., 94 W. Va. 346, 
118 SE 521, 31 ALR 283. 

[ec] Leaving a stove red hot with 
an oil can upon it and inflammable 
material around it is negligence. 
ee Pennsylvania R. Co., 44 N. J. 
L. e 

[d] Oil heater in automobile.— 
Orander v. Stafford, 98 W. Va. 499, 
127 SE 330, 42 ALR 780. 

[e] Use of cookstove in hayfield. 
—Meier, ete., Corp. v. Dakota Live 
ey ete., Co., 46S. D..397,° 193 “Nw 

{[f] Use of improper lubricant.— 
Current v. Drohan, 10 Ky. Op. 154. 

32. Orander v. Stafford, 98°W. Va. 
499, 127 SE 330, 42 ALR 780. 

33. Cowley v. Colwell, 91 Mich. 
537, 52 NW 73; McNally v. Colwell, 
91 Mich. 527, 52 NW 70, 30 AmSR 
494; Orander v. Stafford, 98 W. Va. 
499, 502, 127 SE 330, 42 ALR 780. 

“The degree of care must be pro- 
portionate to the danger created.” 
Orander v. Stafford, supra. 

{a] Circumstances on which neg. 
ligence depends.—Whether the owner 
of a building is guilty of negligence, 
in failing to provide means to ex- 
tinguish fires which will render him 
liable for an injury to property of 
another therein by fire which origi- 
nated without his fault or negli- 
gence, depends upon the character of 
the building and its contents and the 
purpose for which they are used. 
World’s Columbian Exposition Co. v. 
Republic of France, 91 Fed. 64, 33 
CCA 333. 

34. Keyser Canning Co. v. Klots 
Throwing Co., 98 W. Va. 487, 128 SE 
280; Orander v. Stafford, 98 W. Va. 
499, 127 SE 380, 42 ALR 780; Holli- 
day v. Bussian, 16 Man. 437. 

35. Brown v. Standard Oil .Co., 247 
Fed. 303, 159 CCA 397; Keyser Can- 
ning Co. v. Klots Throwing Co., 94 
ne Va. 346, 118 SE 521, 31 ALR 

“The degree of care that should be 
observed is such as a reasonable man 
ought to observe about his own busi- 
ness, not what some. one individual 
would regard adequate.” Keyser 
Canning Co. v. Klots Throwing Co., 
98 W. Va. 487, 498, 128 SE 280. 

[a] Rule applied.—In an action 
for the destruction of plaintiff’s 
property by a fire alleged to have 
been started by a defective flue on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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use to which they are being put,°° and it is not 
necessary to guard against dangers which are not 
A failure to pro- 
vide appliances for the extinguishment of fire, how- 
ever, will not impose liability where the evidence 
shows that if they had been at hand they would 


reasonably to be anticipated.*” 


have been useless.?8 


Dangerous operations or instruments. 
gaged in the'use of a dangerous instrumentality 
must exercise ordinary care against causing a fire.*? 
One who allows an inflammable substance which is 


lighter than water to escape into 


foreseeing the danger of its being ignited fails to 
exercise ordinary and reasonable care.*° 

One who discovers 
a fire upon his premises must, although it was not 
started by him, use ordinary care to prevent it from 


Prevention of communication. 


NEGLIGENCE. 


bound to exercise more than ordinary care.*? 
owner of an automobile is not lable for fire com- 
municated from his burning ear to a building near 
the highway, in the absence of negligence on his 
part,*® and he is not negligent in not removing 
the burning car from proximity to a dwelling house, 


[45 C.J.] 858 


The 


when the nearness of the fire to the gasoline tank 


One en- 


a river without 


spreading to adjoining property,* but he is not 


defendant’s building, it was error to 
refuse to charge that, if the flue was 
constructed by a competent builder, 
of safe material, and in a safe man- 
ner, and defendant did not negli- 
gently permit it to become defective, 
the maintenance of the flue so con- 
structed was not negligence, even if 
the fire originated therefrom. Fowle 
v. Atlantic Coast Line R. Co., 147 N. 
C. 491, 61 SE 262. 

Ordinary care as standard of duty 
generally see supra § 51. 

86. Keyser Canning Co. v. Klots 
Throwing Co., 98 W. Va. 487, 498, 128 
SE 280. 

“The greater the risk and danger 
incident to the operations being car- 
ried on there, the greater the degree 
of care required to guard against the 
injury that is likely to be done to 
another’s property.” Keyser Canning 
Co, hve *Khots?. Throwing: Co.- supra. 
Care commensurate with danger re- 
quired see supra § 67. 

Six texas, Co. Vv. Clarke,” (Tex. 
Civ. A.) 182 SW 351; Higgins v. Co- 
mox Logging, ete., Co., [1927] Can. 
S. C. 309, [1927] 2 DomLR 682 [aff 
37 B. C. 525, [1926] 4 DomLR 852, 
[1926] 3 WestWkly 417]. 

[a] For example, where defend- 
ant was having plaintiff’s oil barge 
pumped full of oil at 3 A. M. ata 
wharf from its pumping station 
through a pipe line, ordinary care on 
its part did not require that it keep 
some one constantly on the barge to 
guard against the approach of stran- 
gers near the flowing oil, who might 
ignite it. Texas Co. v. Clarke, (Tex. 
Civ. A.) 182-SW 351. 

Reasonable anticipation as bearing 
on negligence generally see supra 
§ 67. 

28. Balding v: Andrews, 12 N. D. 
267, 96 -NW 305. 

39. Fahey v. Niles, 454, 
108. A 135. 

fa] Use of a gasoline torch for 
removing paint. Fahey v. Niles, 3 
Del. 454, 108 A 135. 3 

[b] Discharge of gun.—Defendant 
while shooting prairie chickens was 
lying in the grass, and, seeing a 
wounded chicken on the ground, he 
fired his gun at it through the grass 
which was close to the muzzle of the 
gun, although he knew that when 
the gun was discharged the flame 
projected several feet from the muz- 
zle. The discharge of the gun set 
fire to the grass and defendant was 
unable to put out the fire and it 
spread to and destroyed property of 
plaintiff. It was held that defendant 
was negligent and was liable for the 
damage. Turner v. Snyder, 16 Man. 
(ke) 


40. Brown v. Standard Oil Co., 
247 Fed. 303, 159 CCA 397. 

41. Excelsior Products Mfg. Co. 
v. Kansas City Southern R. Co., 263 
Mo. 142, 172 SW 359, AnnCas1917B 
1047; Seckerson v. Sinclair, 24 N. D. 
625, 140 NW 239 [foll Burger v. Sin- 


30 Del. 


. 


clair, 24 N. D. 624, 140 NW 246; Haw- 
kins v. Sinclair, 24 N. D. 623, 140 NW 
246]; Baird v. Chambers, 15 N.- D. 
618, 109 NW 61, 125 AmSR 620, 6 
LRANS 882. 

[a] Rule applied.—The employees 
of power companies were guilty of 
gross negligence in not properly con- 
trolling and extinguishing a fire 
burning’ in tall, dry grass on the 
right of way occupied by a power 
line in proximity to a field of ripened 
grain when their attention was di- 
rected by a passer-by to the prob- 


ability of its spreading. Dibble v. 
San Joaquin Light, ete, Corp., 47 
Cal. A. 112, 190 P 198. 

42. Sauczeuk v. Frankoski, 100 
Conn. 700, 124 A 719; Beckham vy. 
Seaboard Air-Line’R. Co., 127 Ga. 


550, 56 SE 638, 12 LRANS 476; 
Baird v. Chambers, 15 N. D. 618, 109 


ye 61, 125 AmSR 620, 6 LRANS 
{al Reasonable and diligent ef- 


forts to extinguish the fire are suffi- 
cient. Sauczcuk vy. Frankoski, 100 
Conn. 700, 124 A 719. - 

Ordinary care as standard of duty 
generally see 'supra § 51. 

43. Mitchell v. Reitchick, 123 Me. 
SU acoA aL, Ol, 

44. Mitchell v. Reitchick, supra. 

“No maxim of the law, not even 
the familiar one that a man must so 
use his own property as not to un- 
duly interfere with others in the use 
of theirs, which the plaintiffs urge as 
applicable in ‘the given situation, 
would have had this defendant put 
himself amid imminent peril of harm 
if indeed not fatality, merely because 
an accidental fire destroying his own 
property menaced that of another. 
Maxims yield to justice.” Mitchell 
v. Reitchick, supra. 

Injuries through operation of 
motor vehicles generally see Motor 
Vehicles § 581 et seq. 

45. Ind.—Gagege v. Vetter, 41 Ind. 
259; Gage yv. Vetter, 41 Ind. 228, 13 
AmR 822. 

Minn.—Day v. H. C. Akeley Lum- 
ber Co., 54 Minn. 522, 56 NW 248, 23 
LRA...513. 

N. H.—Gerrish v. Whitfield, 72 N. 
Ho"222; 56" A551, 

N.' Y.—Briggs v. New York Cent., 
ete., R. Co., Sheld. 402 [aff Sheld. 
433]; Loeber v. Roberts, 60.N. Y. 
Super. 202, 17 NYS 378 [aff 138 N.Y. 
606 mem, 33 NE 1082 mem]. 

Oh.—O’Day v. Shouvlin, 104 Oh. St. 
519, 528, 1386 NE 289, 25 ALR 80 
[quot Cyc]. 

Man.—Owens v. Burgess, 
7b. 

N. B.—Brewer v. Humble,~26 N. B. 
495. 

{a] For example, “if fire escapes 
from an engine in proper condition, 
having a proper spark arrester, and 
operated in a careful way by a skill- 
ful and competent engineer, and the 
fire catches off the right of way, the 
defendant is not liable, for there is 


11 Man. 


makes such removal extremely dangerous.** 

[§ 274] c. Use for Generation of Power or Other 
Mechanical or Industrial Purposes. 
lawful use of fire to generate steam or for other 
industrial purposes is liable for ensuing injury to 
others only where such injury is due to his negli- 
gence or misconduct,*® although liability attaches 
to him for injuries so oceasioned.*® 
to exercise ordinary or reasonable care to avoid such 
injury,*? which care must be commensurate with the 


One making 


He is required 


no negligence.” Aman v. Rowland 


Lumber ~Go., 160 N. GC. 369, 3973, 75 
SE 9381. 

Nonliability for injuries caused 
without negligen¢e generally see 
supra § 126. 

46. Shockley v. McCullough, 25 


Del. 504, 82 A 144; Bryant v. Ellis, 
222 Ky. 272, 300 SW 610; Brady v. 
Waccamaw Lumber Co., 175 N. C. 
704, 95 SE 483; Thorn v. James, 14 
Man. 373. 

[a] Failure to extinguish (1) fire 
in portable forge. Whitehead v. Mc- 
Claive, (Alta.) 19 WestLR 216. (2) 
Ashes on removing threshing engine. 
Butcher v. Stuckey, (Alta.) 16 Dom 
LR 839, 5 WestWkly 71. 

[b] Logging railroad or skidder.— 
(1) “If fire escapes from a defective 
engine, or defective spark arrester, 
or from a good engine not operated in 
a careful way or not by a skillful en- 
gineer, whether the tire catches off or 
on the right of way, and causes dam- 
age, the defendant is liable.” Aman 
v. Rowland Lumber Co., 160 N. C. 
369, 3738, 75 SE 931. (2) If fire es- 
capes from an engine in proper con- 
dition, with a proper spark arrester, 
and operated in a careful way by a 
skillful and competent engineer, but 
the fire catches on the right of way, 
which is in a foul and negligent con- 
dition, and thence spreads to plain- 
tiff’s premises, defendant is liable. 
Aman v. Rowland Lumber Co., su- 
pra; Phillips v. Durham, etc., R. Co., 
138 N. C..12,..50 SH 462)+ 3 AnnCas 
384; Moore v.. Wilmington, etc., R. 
Co., 124. N:) CGC. 338, °32..SE 710. +..¢3) 
Failuré of a logging company to 
clear a railroad right of way after 
warning by the government that it 
was a fire hazard evidences negli- 
gence. U.S. v. Feather River Lum- 
ber Co., 28 F. (2d) 986. (4) Where 
an operator of a steam logging skid- 
der for the removal of saw logs from 
his woods allowed dry and combus- 
tible material to accumulate on his 
land in such close proximity to the 
engine as to expose adjacent prop- 
erty to unnecessary peril, and a fire 
was caused by sparks from the en- 
gine, a prima facie case of negli- 
gence, authorizing a recovery for the 
destruction of adjacent property, was 
established. Aman v. Rowland Lum- 
ber Co., supra. (5) Where fire dam- 
aging plaintiff’s timberlands origi- 
nated by sparks, from the engine of 
an independent contractor working 
for a lumber company, falling on a 
foul right of way belonging to the 
lumber company, the lumber com- 
pany was liable. Bryant v. Sampson 
Lumber Co., 174 N. C. 360, 93 SE 926, 
LRA1918A 938. 

47. Ark. —. Planters’ Warehouse, 
etc., Co. v. Taylor, 64 Ark. 307, 42 
SW. 279. 

Del.—Shockley v.. McCullough, 25 
Del. 504, 82 A 144. 

Me.—American Ice Co. v. South 
Gardiner Lumber Co., 107 Me. 494, 
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danger involved,*® and is dependent upon the cir- 
cumstances of the particular case.*® 
son of the location of a manufacturing plant, a high 
degree of care and skill may be required, both in 
the construction and in the use of a furnace and 
The lawful user of fire for such pur- 
poses is not, however, an insurer against injury,°* 
nor is he required to take all possible precautions 
against danger ;°? his duty is that of exercising ordi- 
nary care to provide appliances in a reasonably 
safe condition®? and to exercise ordinary care to 
maintain them in such condition;5+ and one who 
conducts his business in the customary, ordinary, 
and usual manner in which the business is conducted 
in the same locality or place is not guilty of negli- 


chimney.°° 


79 A 6, 82 LRANS 1003; York v. 

Cleaves, 97 Me. 413, 54 A 915. 
Md.—American Pav., etc. Co. v. 

Davis, 127 Md. 477, 96 A 628. 
Mich.—Webster v. Symes, 109 


Mich. 1, 66 NW 580. 
N. Y.—Briggs v.. New York Cent., 
R. Co., Sheld. 402 [aff Sheld. 
433]. 


Oh.—O’Day v. Shouvlin, 104 Oh. St. 
519, 528, 1836 NE‘289, 25 ALR 80 
[quot Cyc]. 

Or.—Oregon Box,. etc., Co. v.. Jones 
Lumber Co., 117 Or. 411, 244 P 313. 

Wis.—Rylander v. Laursen, 124 
Wis. 2, 102 NW 341. ¥ 

[a] In the case of a slab pit 
which does not constitute a nuisance, 
the person maintaining and operating 
it is bound to exercise reasonable and 
ordinary care and diligence to pre- 
vent its communicating fire to neigh- 
boring property. Bown Store Co. v. 
Chattahoochee Lumber Co., 121 Ga. 
809, 49 SE 839. 

Ord: nary care as standard of duty 
generally see supra § 41. 

48. Ind.—Gagg v. Vetter, 41 Ind. 
228, 18 AmR 322. 

Ky.—Bryant v. Ellis, 222 Ky. 272, 
300 SW 610. 

Minn.—Day v. H. C. Akeley Lum- 
ber Co.. 54 Minn. 522, 56 NW 2438, 23 
LRA 513. 

Va.—Collins v. George, 102 Va. 509, 
46 SE 684. 

Wis.—Read v. Morse, 34 Wis. 315. 

“The greater the danger of com- 
municating fire to the property of 
others, the more precautions and the 
greater vigilance will be necessary in 
order to measure up to the require- 
ments of ordinary care.’ Hodges v. 
Baltimore Engine Co., 126 Md. 307, 
315, 94 A 1040, AnnCas1917C 766. 


[a] Rule applied.— (1) Steam 
threshing apparatus. Shockley  v. 
McCullough, 25 Del. 504, 82 A 144; 


Hodges v. Baltimore Engine Co,, 126 
Md. 307, 94 A 1040, AnnCas1917C 
766; Friederich v. Klise, 95 Nebr. 244, 
145 NW 353; Martin v. McCrary, 115 
Tenn. 316, 89 SW 324, 1 LRANS 530. 
(2) Hoisting engine. Prescott. v. 
Central Contracting Co., 162 La. 885, 
111 S 269: (3) Furnace requiring 
great heat in operation. MHauch v. 
a Bs ane 41''La. Ann.’ 9y¥z, 6° °S 
783. 

[b] The degree of care required 
in regard to stear. threshers is the 
same as that of railroad locomotives. 
Martin v. McCrary, 115 Tenn. 316, 89 
SW 324, 1 LRANS 530. 

General. requirement of care com- 
 raxbeastes with danger see supra 

is . 

« 4% American Pav., etc., Co. v. Da- 
vis, 127 Md. 477, 96 A 623; Hodges v. 
Baltimore Engine Co., 126 Md. 307, 
94 A 1040, AnnCas1917C 766. 

“In determining the degree of care 
required in such cases, regard must 
be had for the character of the sea- 
son, the weather, the prevailing 
winds, and the nature of the material 
near which they are working. Thus 
ordinary care in a plowed field dur- 
ing a downpour of rain would be 


NEGLIGENCE 


gence.”® 
Thus, by rea- 


smokestack.*® 
smokestacks or 
refuse 


negligence during a severe drought 
and in the neighborhood of dry fod- 
der, stubble, grass, or other tinder.” 
Bryant v. Ellis, 222 Ky: 272, 300 SW 
610, 611. 

Consideration of circumstances gen- 
erally see supra § 59. 

50. Gage v. Vetter, 41 Ind. 228, 13 
AmR 322. 

51. American Ice Co. v. South 
Gardiner Lumber Co., 107 Me. 494, 
79 A 6, 32 LRANS 1003. 

Nonliability as insurer generally 
see supra § 10, 

62. Read v. Morse, 34 Wis. 315. 

53. O’Neil v. Christian, 60 Mont. 
460, 199 P 706. 

Ordinary care as standard of duty 
see supra § 51. 


54. O’Neil v. Christian, supra. 
65. Higdon v. iW Ry Pickering 
Lumber. Co., 148 La. 504, 87 S 252; 


Oregon Box, ete., Co. v. Jones Lum- 
ber CoPtl7sOr 4117 244 Pc3is: 

Customaiy conduct or methods as 
sufficient care generally see supra 
§§ 87-89. 

56. Bryant v. Ellis, 222 Ky. 272, 
300 SW 610; York v. Cleaves, 97 Me. 
4138, 54 A 915; Lawton y. Giles, 90 
N. C. 374. 

“Fire is a dangerous agency, and a 
person or corporation using steam 
power in the operation of a lawful 
business must exercise care to pre- 
vent the escape of sparks from the 
smokestack of the engine.’ Dodd v. 
Read, 81 Ark 138, 15, 98 SW 7038. 

[a] “Sanding out” an oil burning 
logging engine with a= resulting 
shower of sparks, carbon, and fire 


U. S. v. Feather River Lumber Co., 
Co. 
v. Gill, 148 Ark. 400, 220 SW 463. 
Me.—York v. Cleaves, 97 Me. 413, 
Mich. 1, 66 NW 580; 
Giles, 90 N,. C. 
374. 
étce., Co., v,. Jones Lumber Co. 117 
A 850; McFarland v. Sayen, 156 Mich. 
60. Pulliam v. Miller, 
Md.—Hodges v. Baltimore En- 
Nebr.—Anderson v. Exst Stocking 
Nebr. 244, 145 NW 353. 
McCrary, 115 
Man.—Sonratt v. Dial, 15 WestLR 


box clinkers, under conditions of fire 
hazard, may evidence negligence. 
23 F. (2d) 936. 

57. Ark.—Marianna Ice, etc., 

Ind.—G"2eg vy. Vetter, 41 Ind. 228, 
13 AmR 322, 

B44) O75 
Mich.—Webster v. Symes, 109 
Hoyt v.. Jef- 
fers, 80 Mich. 181. 

N. C.—Lawton v, 

58. Chicago Mill, etc., Co. v. Ross, 
99 Ark. 597, 189 SW 982; Oregon Box, 
Or. 411, 244 P 313. 

59. Cecil v. Mundy, 28 Del. 291, 92 
426, 120 NW 794; Cook v. Doud, 147 
Wis. 271, 188 NW 40. 

108 Nebr. 
ir 187 NW 925. 
1. 
gine Co., 198 Md. 307, 94 A 1040, Ann 
Cas1917C 766, 
Threshing Mach. Co., 112 Nebr. 823, 
201 NW 642; Friederich v. Klise, 95 

Tenn.—Martin v. 
rs 316, 89. SW 324, 1 LRANS 
185 [app dism 16 WestLR 678]. 

Sask.—Farb v. Nelson, 25 DomLR 


burners,°® 
threshing machine 
steam rollers,** steam shovels,6¢ and hoisting en- 
gines.°®> Such care owing to the proximity of build- 
ings or other circumstances of danger may demand 
the taking of precautions to prevent the escape 
of sparks,®°* such as the employment®’? and main- 


[§ 274. 


Escape of sparks. One making use of fire for the 
generation of steam or other industrial purposes 
must exercise ordinary care to prevent injury to 
the property of others through the communication 
of fire by the escape of sparks from a chimney or 
This rule has been applied to the 


chimneys of stationary boilers,°’ 
traction engines,°®® tractors,°° 
engines,®*! logging engines,®* 


729, 88 WestLR 308. 

See Holman v. Boston Land, ete., 
Co., 20 Colo. 7; 36, P 797° (holding 
that the law requires at the hands 
of one engaged in a hazardous busi- 
ness only the exercise of reasonable 
efforts to furnish good and well con- 


‘structed machinery adapted to the. 


work, combining the greatest safety 
with practical use). : 

“A person engaged in using a2 
steam threshing machine in thresh- 
ing wheat is required to use that de- 
gree of care and prudence commen- 
surate with the danger to which 
property is necessarily exposed by 
him in the use thereof—that is, such 
eare as a reasonably prudent person 
would use under all the _ circum- 
stances.” Shockley v. McCullough, 
25 Del. 504, 507, 82 A 144. 

{a] In British Columbia liability 
has been imposed where fire has been 
set by sparks from a threshing en- 
gine, without negligence being 
shown. Mikulasik v. Scouten, (B. C.) 
7 DomLR 807, 21 WestLR 241. 

62. U.S. v. Feather River Lumber 
Co., 23.F. (2d) 936: 


€3. Pelletier v. Stack, 54 Que. Su- 
per. 148. 
64 Bryant v. Ellis, 222 Ky. 272, 


300 SW 610: American Pay.. ete., Co. 
v. Davis, 127 Md. 477, 96 A 628. 

65. Prescott v. Central Contract- 
ing Co., 162 La. 885, 111 S 269. 

66. Ark.—Marianna Ice, etc. Co. 
v. Gill, 143 Ark. 400, 220 SW 463; 
wee Vv. Read, 81 Ark, 13, 98 SW 

Ind.—Gagg v. Vetter, 41 Ind. 228, 
13 AmR 322. 

Md.—American Pav., etc., Co. 
Davis, 127 Md. 477, 96 A 623. 


Vv. 


un C.—Lawton v. Giles, 90 N. CG. 
Tenn,—Martin v. McCrary, 115 
Tenn, 316, 89 SW 324, 1 LRANS 530. 


“Fire is known to be a dangerous 
agency, and those who use it in the 
operation of lawful ‘business are re- 
quired to exercise ordinary care to 
prevent the escape of sparks; and 
where no precautions whatever are 
taken in that respect, it follows as 4 
matter of law that it constitutes neg- 
ligence per se.” Chicago Mill, ete., 
ae v. Ross, 99 Ark. 597, 600, 139 SW 

67. U. S. v. Feather River Lum- 
ber Co., 26 F. (2d) 936; McFarland 
v. Sayen, 156 Mich. 426, 120 NW 
794; Anderson v. East  Srocking 
Threshing Mach. Co., 112 Nebr. 828, 
201 NW 642; Friederich v. Klise, 95 
Nobr. 244, 145 NW 353; Lawton v. 
Giles, 90 N. CG, 374- 

{a] Stationary engine.—Failure to 
have a spark arrester upon a sta- 
tionary engine is not per se negli-. 
gente. Higdon v. Pickering Lumber 
Co., 148 La. 504, 87 S 252; Collins v. 
George, 102 Va. 509, 46 SE 684; Peers 
v. Elliott, 21 Can. S.C.-19, 

[b re wood is used for fuel 
by a steam mill in a city, the failure 
to employ a spark arrester may be 
deemed negligence. Lawton v. Giles, 
90>.N.; C. B74. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note munabers: a. 


vil 


- §§ 274-278] 


tenance and inspection®® of spark arresters. The 
owner is bound to use such appliances as will most 
efficiently arrest the escape of sparks,°® whether 
such apparatus has been previously used on that 
kind of a chimney or not,’ particularly where he 
has notice of the danger from such sparks.7! How- 
ever, it is not necessary to provide the best and 
most approved appliance in all cases if that sup- 
plied is one which has been approved and which is 
in general use,“? nor to provide such safe machinery 
that by the exercise of ordinary care absolute secu- 
rity will be afforded.7® Also, the failure to use a 
spark arrester on a steam threshing engine is not 
necessarily negligence where it would have been im- 
practicable, if not impossible, to use it on the 
occasion in question.7* Merely providing proper 
appliances to arrest sparks will not relieve from 
liability if the engine is negligently operated.”® 

[§ 275] d. Use for Heating Purposes. One using 
fire for heating purposes may be liable for his neg- 
ligence in connection therewith occasioning injury 
to others,"® for example, in failing to prevent the 
emission of sparks,’* or in using an unsafe flue.7® 

[§ 276] e. Safeguarding Children. One kindling 
a fire at a place where children are likely to be 
must exercise care to protect them from injury.*® 

[§ 277] f. Statutory Provisions. As in other 
eases®® negligence may be predicated on a viola- 
tion of statutory regulations requiring the taking 
of particular precautions,*! or the use of particular 
applianees,®? to safeguard against the setting of 


68. Friederich v. Klise, 95 Nebr.|dren also using the property with 
permission of the owner, to take care 
that they suffer no injury from fire 
kindled by him or his servants on 
the property. Valenti v. Blessington, 


244, 145 NW 353. ‘ 
Duty to inspect generally see infra 


§§ 298, 299 ? 
69. Webster v. Symes, 109 Mich. 


1, 66 NW 580; Hoyt v. Jeffers, 30/96 N. J. L. 498, 115 A 377. 
Mich. 181. Cross references: 
70. Webster v. Symes, 109 Mich. 1,]} Children as: 


66 NW 580; Hovtv. Jeffers, 30 Mich.181. 

71. John Mouat Lumber Co. v. 
Wilmore, 15 Colo. 136, 25 P 556; 
Prescott v. Central Contracting Co., 
162 La. 885, 111 S 269; Webster v. 
Symes, 109 Mich. 1, 66 NW 580; Hoyt 
v. Jeffers, 30 Mich. 181; Teall v. Bar- 
ton, 40 Barb. (N. Y.) 137. 

72. Holman v. Boston Land, etc, 
Co.) 262'Col6.” 7,236 PP" 797? “Cook \'v. 
Dond, 147 Wis. 271, 133 NW 40. 


Immaturity as 


80. 
81. 
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Invitees see supra § 248. 
Licensees see supra §§ 213-215. 
Trespassers see supra §§ 152-189. 
affecting 
ore to avoid injury see supra 


See supra §§ 99-123. 

Layton v. Hudson, 25 Del. 573, 
83 A 134; Bettger v. Turner, 7 Sask. 
L. 228, 16 DomLR 484, 27 WestLR 
625; Carter v. Nichol, 4 Sask. L. 382, 
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| fires, or prohibiting the setting of fires at particular 


times** or in particular places;*4 and apart from 
the question of negligence, statutes imposing such 
regulations may create a civil liability tor injuries 
occasioned by their violation.8> A statute which 
limits liability to cases in which fire is due to neg- 
ligence has been held to be merely affirmative of 
the common law.*° Under a statute providing that 
one having notice of fire upon his premises must 
use all reasonable care to prevent its spread to 
the property of others, his duty is the same where 


.the fire is due to the act of others as it would be 


if set by himself.*7 A statute imposing Hability 
upon railroads for damages occasioned by fire*® 
has been held appleable only to common. earrier 
railroads,*® and a statute with reference to spark 
arresters has been construed to apply to railroads 
only.°° Where the statute forbids setting fire to 
stubble, defendant will be liable if he sets fire to 
anything likely to set such stubble on fire.% 

Accidental fires. The English statutes protecting 
from liability for accidental fires have been held 
not applicable in cases of fires occasioned by negli- 
gence.” 

[§ 278] 8. Private Vehicles.°? One who is invited 
to ride in the private vehicle of another is merely 
a licensee, and the duty of the person giving the 
invitation is merely to refrain from doing any negli- 
gent act by which the danger is increased or a new 
danger created.°* However, he is under an obliga- 
tion not to inerease the danger or to create any new 


ging Co., 139 Wash. 265, 246 P 749. 
83. See Railroads [33 Cye 1327}. 
89. Valley Lumber Co. v.. West- 

moreland, 159 Ark. 484, 252 SW 609. 
90. Bryant v. Ellis, 222 Ky. 272, 

300 SW 610. 

91. Kelley v. Anderson, 15 S. D. 
107, 87 NW 579. 

92. Musgrove v. Pandelis, [1919] 
2 K. B. -48; Canada Southern R. Co. 
v. Phelps, 14 Can. S. C.°132. 

fa] The statute (14 Geo. III c 78 
§ 86) (1) which is an extension of 6 
Anne ¢c 81 §§ 6, 7, protecting from 
liability for accidental fire, is in 
force in the province of Ontario as 
part of the law of Bngland, intro- 
duced by the Constitutional Act (31 
Geo. III e 31), but has no application 


care re- 


73. Holman v. Boston Land, etc., 
Co? 20)Colo? 7 SEP 797.7 

Nonliability as insurer generally 
see supra § 10. 


74, Anderson v. Hast Stocking 
Threshing Mach. Co., 112 Nebr. 823, 
201 NW 642. 

75. Hinds v. Barton, 25 N. Y. 544; 
Martin v. Bishop, 59 Wis. 417, 18 
NW. 337. 

76. Briggs v. New: York Cent., 
ete. Ri= Con t2' Ne ¥, “26; Fowle™ vy: 


Atlantic Coast Line R. Co., 147 N. C. 
491, 61 SE 262; Le Zotte v. Lindquist, 
(S. D.) 212 NW 5038. 

77. Briggs v. New York Cent., 
ete., R. Co.,°72 N.Y. 26. 

[a] For example, negligence may 
be found where wood is burned ina 
stove, the pipe of which arises per- 
pendicularly without crook or elbow 
from the top of the stove and is not 
more than eight feet long, is unpro- 
vided with any spark arrester, and 
is not more than fifteen feet from a 
neighboring ice house constructed of 
wood. Briggs v. New York Cent., 
ete., R. Co., 72 N. Y. 26. 

78. Fowle v. Atlantic Coast Line 
R. Co., 147 N. C. 491, 61 SH 262. 

79. Lombardi v. Wallad, 98 Conn. 
510, 120 A 291; Piraccini v. Director 
Gen. of Railroads, 95 N. J. L. 114, 112 
A 311, 86 ALR 294. 

{a] Rule applied.—One licensed to 
dump garbage and ashes upon vacant 
property, and accustomed to burn 
refuse thereon, owes a duty to chil- 


19 WestLR 736. 

{a] Equipment of threshing en- 
gine.—Carter v. Nichol, 4 Sask. L. 
382, 19 WestLR 736. 

[b] Notice to adjoining owners.— 
Layton v. Hudson, 25 Del. 578, 838 A 
134; Tait v. Jackson, (Ont.) 20 Can 
LTOccNotes 234. 

[ec] Conviction under statute does 
not establish negligence. Hauser v. 
McDonald, (Alta.) [1920] 1 West 
Wkly 837. 

82. See cases infra this note. 

{a] Spark arresters.—(1) Thresh- 
ing engine. Legro v. Carley, 159 Wis. 
534, 150 NW 985. (2) Steam. roller 
used as traction engine. Cecil v. 
Mundy, 28 Del. 291, 92 A 850. (3) A 
wire screen cone spark arrester, the 
apex of which had burned or rusted 
off, leaving a hole therein, was not a 
proper arrester within a Statute pro- 
viding that engines should not be 
operated without a screen or wire 
netting on top of the smokestack so 
constructed as to give the most prac- 
ticable protection against the escape 
of sparks and cinders. 
Carley, supra. 

83. Burton v. McClellan, 3 Ill, 434; 
Kelley v, Anderson, 15 S. D,. 107, 87 
NW 579.. 

84. Kelley v. Anderson, supra. 

85. See Fires § 17. ; 

86. Hewey v. Nourse, 54 Me. 256. 

Wecessity of negligence see supra 
§ 272 


87. Walters v. Mason County Log- 


Legro vv.) 


to protect a party from legal liability 
as a consequence of negligence. Can- 
ada Southern R. Co. v. Phelps, 14 
Can. S. C. 132. (2) A fire arising 
from negligence is not a fire “acci- 
dentally begun,” within the meaning 
of 6 Arne ec 31 8 6, and 14 Geo. III 


-c 78 § 86, providing for exemption of 


liability for fires accidentally begun. 

Webb v. Rome. ete,, R. Co., 49 N. Y. 

420.10 AmR 389 foff 3 Lans. 4531). 
93. Motor vehicles see Motor Ve- 

hicles §§ 581-1165. 

Injuries from use in: 

Highways generally see Highways 
§§ 421-429. 

Streets or other public ways in cities 
see Municipal Corporations §§ 
3907-8917. 

Care as to trespassers: 

Carrier generally see Carriers § 1311. 

Upon motor vehicle see Motor Ve- 
hicles §§ 806, 807. 

Upon railroad trains see Railroads 
[838 Cyc 815]. 

Upon street cars see Street Railroads 
[86 Cye 1485]. 

94. Pigeon v. Lane, 80 Conn. 237, 
67 A 886, 11 AnnCas 871; Patnode v. 
Foote, 153 App. Div. 494; 138 NYS 
221. But see Gluck v. Bedford Clean- 
ing, etc., Co., 195 App. Div. 493, 186 
NYS 823 (duty to use reasonable care 
to person riding whether as invitee 
or mere licensee). 

[a] Active negligence. — Where 
plaintiff was injured while riding in 
defendants’ sleigh as a mere licensee, 


856 [45 0.5.) 


danger,®®.and hence may be liable for injury to the 
uest resulting from driving at a reckless speed.®® 
Vith respect to a vehicle, one who invites another 
to ride therein is not bound to furnish a sound 
wehicle®’ or a safe horse,®® although he might be 
liable for recklessly inducing another to enter upon 
danger if he had knowledge that the vehicle was 
unfit for transportation®® or the horse unsafe to 


drive. 


As to a trespasser, the duty of the driver is 
merely to refrain from acts of willful or wanton 
While it has been held the duty of a 
driver in ejecting an intruding child to use reason- 
able care to avoid injury to the child,® according 
to other authorities, his duty is limited to refrain- 


injury.? 


defendants could only be liable for 
active negligence in causing the in- 
jury either themselves, or by their 


agent. Pigeon v. Lane, 80 Conn. 237, 
67 A 886, 11 AnnCas 371. 

95. Patnode v., Foote, 153 App. 
Div. 494, 138 NYS 221. 

$6. Patnode v. Foote, supra. — 

fa] Tiustration.—One who _ in- 


vites another to ride with him as his 
guest without pay is liable for in- 
juries to the guest caused by his 
negligent driving and racing with a 
third person as against the guest’s 
protest and request to stop and let 
him out of the buggy. Mayberry v. 
Sivey, 18 Kan. 291. 

97. Patnode v. Foote, 153 App. 
Div. 494, 138 NYS 221. 

98. Patnode v. Foote, supra. 

99. Patnode v. Foote, supra. 

1. Patnode v. Foote, supra. 

2.’ Collins v. Chicago, 187 Ill. A. 
30; Kerins v. Anderson, 175 [ll. A. 
377; Hebard v. Mabie, 98 Ill. A. 543; 
Barry v. Stevens, 206 Mass. 78, 91 
NE 997. 

a Child.—Where a child climbed 
into defendant’s milk wagon while he 
was absent, and on his return he per- 
mitted her to ride a short distance, 
and while he attempted to help her 
alight the horse started, and the 
child fell to the ground and was in- 
jured, it was held that she was an 
intruder or trespasser in getting into 
the wagon, that permitting her to 
ride then and at previous times did 
not constitute an implied invitation 
by defendant to her to ride, and that 
he was not liable for her injury, be- 
ing held only to the standard of care 
required of a licensor to refrain from 
reckless, willful, or wanton miscon- 
duct tending to injury, or the care 
required of a bailee to refrain from 
culpable negligence. West v. Poor, 
196 Mass. 183, 81 NE 960; 124 AmSR 
541, 11 LRANS 936. 

[b] Riding on trailer.—One riding 
in his own wagon, attached to the 
rear of an autotruck hired to move 
his goods, is not a trespasser, al- 
though offered a seat in the truck. 
Buckingham v. Bagle Warehouse, 
etc., Co., 189 App. Div. 760,.179 NYS 
218. 

& Bucci v. 250 Rei i 
125, 54 A 1059. 

4. Margolis v. Bremner Bros. Co., 
218 Tll. A. 304; Gallagher v. O’Rior- 
den, 208 Mass. 275, 94 NE 264. 

{a] Por example, where the driver 
of a vehicle knew that a child five 
years old was trespassing thereon, 
and he ordered him to alight after 
stopping the team, which again went 
on without the driver first ascertain- 
ing if the child had; alighted, the 
driver as a matter of law was not 
guilty of willful misconduct, essen- 
tial to a recovery for injuries to the 
child, thrown from the vehicle while 
alignting, Gallagher v. O’Riorden, 
208 Mass. 275, 94 NE 264. 

5. Fry v. Southern Public Utili- 
ties Co., 183 N. C. 281, 111 SH 354. 

6. Cross references: 

Drains and sewers see Drains §&§ 


Waterman, 
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own wrong. 


[§ 279] C. Land or Buildings°—1. In General. 
long as he does not violate the rights of others,’ 


[§§ 278-279 


ing from willful misconduct toward him.*. A defend- 
ant who has permitted a custom to grow up, whereby 
an ordinance prohibiting persons from riding. or 
jumping upon a vehicle without the consent ot the 
driver is violated, cannot take shelter behind his 


So 


or any duty which he owes to others,® a person 


ises 18 required 


202-204; Municipal 
§§ 1886-1924. 

Fences see Fences §§ 51-53. 

Hotel premises see Innkeepers ~ §§ 
70-82. 

Injury to: 

Adjoining land see Adjoining Land- 
owners 1C. J. p 1200. 

Persons on adjoining land see su- 
pra § 250. 

Lands and other property owned or 
controlled by municipality see Mu- 
nicipal Corporations §§ 1925-1951. 

Mining property see Mines and Min- 
erals §§ 899-949. 

Premises of carrier see Carriers §§ 
aoe Railroads [33 Cye 1774, 

School premises see Schools’ 
School Districts [35 Cye 971]. 

Streets and highways see Highways 
§§ 439-490; Motor Vehicles §§ 470— 
580; Municipal Corporations 
1755-1885. 

Acts or omissions of third per- 

sons see infra §§ 311-315, 

7. McKiddy v.. Des Moines Elec- 

tric Co., 202 Iowa 225, 206 NW 815; 

Sterger v. Van Sicklen, 132 N. Y. 


Corporations 


and 


499, 30 NE 987, 28 AmSR 594, 16 
LRA 640. 

8. Burnett v. Alabama Power Co., 
199 Ala. 387, 74 S 459; Wright v. 


Sears, 242 Mass. 292, 136 NE 151. 

[a] Children.—A landowner is not 
liable for the death of, or injury to, 
a child unless he owes to the child, 
or the person prosecuting the action, 
a duty which he has neglected to per- 
form. Holstine v. Director Gen. of 
Railroads, 77 Ind. A. 582, 134 NE 303; 
ayer er v. Park, 44 S. D. 360, 184 NW 
9. Burnett v. Alabama Power Co.’ 
199 Ala. 887, 74 S 459; McKiddy v. 
Des Moines Electric Co., 202 Iowa 
225, 206 NW 815; Wilmes v. Chicago 
Great Western R. Co., 175 Iowa 101, 
156 NW 877, LRA1917F 1024; Alpern 
v. Churchill, 53 Mich. 607, 19 NW 
549; Sterger v. Van Sicklen, 132 N. 
Y. 499, 30 NE 987, 28 AmSR 594, 16 
LRA 640. 

[a] Vegetation on land.—An owner 
of land owes to another no duty to 
keep the land clear of logs, brush, 
or other vegetation; having such 
vegetation on the land is a lawful 
use of the property and his motive 
in exercising a lawful right produces 
no cause of action. Burnett v. Ala- 
pore Power Co., 199 Ala. 387, 74 S 

9. 

[b] Use dangerous only to intrud- 
ers.—‘‘Restrictions upon the use of 
property diminish pro tanto the bene- 
ficial character of, the use, and hence 
the law imposes restrictions as sel- 
dom. as possible, and never except 
upon the strongest grounds. The 
law which is reluctant to impose re- 
straint upon an owner’s use of his 
land, even when causing damage be- 
yond his boundary, is more unwill- 
ing to impose restraint upon a use 
which is dangerous only to those who 
intrude upon his. land. The con- 


‘siderations that the beneficial use of 


land is a necessity, and that such use 


$$: 


may put his own real estate to any lawful use he 
chooses? and cannot be called in question for the 
manner in which he uses or manages it.'? 
where a duty exists the owner or occupant of prem- 


In eases 


to- exercise ordinary care to keep 


them in a safe condition,'! for the uses, purposes, 


cannot easily be restricted without 
very substantial damage or depriva- 
tion to the owner, have great weight 
with courts in so far as the case of 
adults is concerned.’ Holstine v. Di- 


rector Gen. of Railroads, 77 Ind. A. 
582, 134 NE 303, 307. 

Use of premises generally see 
supra §§ 137, 204. 

10. O’Malley v. Marquardt, 170 


Ill. A. 278; Western Wheel Works v. 
Stachnick, 102 Ill. A. 420; Victory v. 
Baker, 67 N. Y. 366; Hydraulic Works 
Co. ‘v:) Orr, 83 Pa. '3325% Collis: vessels 
den, (dk. Ri:3.C:.B. 495: 

11. Ala—Gandy v. Copeland, 204 
Ala. 366, 86 S 3. 

Ill.—Kingsley v. Farmers Lumber, 
ete., Co; ‘209 "TN (A. 3s. 

Ind.—Cleveland, ete. R. Co. v. 


Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 875. 

Minn.—Marsh Vv. Minneapolis 
Hat ag Co., 92 Minn. 182, 99 NW 
630. 


Mo.—Woods v. Missouri Pac. R. 
Co., 192 Mo. A. 165, 179 SW 727. 

N. Y.—Odell vy. Solomon, 99 N. Y. 
635, 1 NE 408; Jehle vy. Ellicott 
Square Co., 31 App. Div. 336, 52 NYS 
366; McKeon vy. Louis Weber Bldg. 
Co., 784 NYS: 913. 

Tex.—St. Louis ‘Southwestern R. 
Co. v. Rea, (Civ. A.) 202 SW 812. 

W. Va.—Sesler v. Rolfe Coal, ete., 
Co., 51, W.Va. 348,, 44. SH) 216, 

[a] Duty to persons rightfully 
on, or using, premises.—(1) As to 
persons rightfully upon his prem- 
ises, it is the duty of the owner to 
maintain the ground in a safe condi- 
tion. Southwestern Portland Ce- 
ment Co. ‘v. Bustillos, (Tex. Civ. A.) 
216 SW 268. (2) “An owner of real 
estate... is held liable for the exer- 
cise of ordinary care to all persons 
using his property in a proper ane 
legitimate way.” Kucera v. Grigsby, 
(Oh. ‘A.)> 156; NE: .249... (3) If. the 
owner of premises knows that his 
premises are in a dangerous condi- 
tion, and that people are coming 
there to work upon them by his own 
permission and invitation, of course 
he must take reasonable care that 
those premises do not injure those 
who are coming there. It is because. 
he has the conduct and control of 
premises which may injure. persons 
whom he knows are going to use 
them, and who have a right to do so, 
that he is bound to take care to pro- 
tect those persons who will thus be 
brought into connection with him.” 
Le Lievre v. Gould, [1893] 1 Q. B. 
491, 502 [quot Durant vy. Ontario, 
etc., Power Co.; 41 Ont. L. 130, 139]. 
(4) “The owner of the premises on 
which the injury occurs, and the 
owner of the premises being also the 
owner of the dangerous machinery 
being operated thereon, owes a duty 
to all persons employed on such 
premises or who are rightly occupied 
“on such premises or a portion of the 
premises where dangers lurk, to pro- 
vide means to preserve reasonably 
the safety of such persons, and a 
failure to perform such duty is, or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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activities, and operations known or contemplated 
by him;? but he is under no obligation to render 
the premises safe for a purpose for which he cannot 
reasonably anticipate that they will be used, or 
for persons whose presence he cannot anticipate,!4 
nor is he under any obligation to keep his premises 
in a safe condition for the benefit of strangers who 
come on the premises for their own pleasure and 
without his invitation,’® unless the person entering 
is a child of tender years, the facts bring the case 
within the ‘‘attractive nuisance’’ doctrine, and the 
jurisdiction is one in which such doctrine obtains.1° 
While the rule, that a person must exercise reason- 
able care so to use his own property as not to 
injure others,’ is applicable to real property,!® no 
stricter liability exists for the negligent use or man- 
agement of real property than for a similar use of 
personal property;!° the owner is not an insurer,?° 
and, in the absence of statutory or contract obliga- 
tions calling for a higher degree of care, no more 
than ordinary care is required of him.?4 A person 
cannot by contract relieve himself of the duty rest- 
ing upon him to exercise due care as to the condi- 
tions and use of real estate owned by him.?? 
Piling materials. A person may be negligent in so 
piling, depositing, or maintaining materials or arti- 
cles at a place where others may rightfully come as 
to create a menace to them,?* but not in piling ma- 
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terials on a vacant lot, not adjacent to a public 
highway and not used as a playground.?4 

Safe condition for animals.?® Even in jurisdic- 
tions where a trespass by an animal upon uninelosed 
land is not actionable,?® an owner or occupant of 
uninelosed lands is under no duty or obligation to 
keep the premises in a safe condition for the live 
stock or domestic animals of another which stray 
or trespass thereon,?’ and he is not lable for an 
injury to, or the death of, an animal by reason of 
the unsafe condition of the premises,?® unless the 
unsafe condition is located so close to a highway 
that an animal passing along might, by a misstep, 
be injured,?® or unless he has in some way induced 
the animal to enter upon the premises.*° 

Wife of owner. A person receiving injuries from 
the condition of certain premises cannot hold the 
wife of the owner liable unless she failed to dis- 
charge some duty owing by her to plaintiff;*t and 
where no invitation, express or implied, to enter 
upon the premises was extended by defendant to 
plaintiff, there was no relation between the parties 
that imposed upon defendant a duty to keep the 
premises reasonably safe for plaintiff*? 

[§ 280] 2. Private Ways. Persons using a private 
way with the consent or permission of the owner 
are entitled to the same degree of protection from 


in circumstances may be, actionable 
negligence.” Jerome Verde Copper 
Co. v. Riley, 21 Ariz. 655, 661, 192 
P 429. ; 

[b] Premises devoted to business. 
—<An obligation rests upon the owner 
of premises devoted to business pur- 
poses to take reasonable care to keep 
them safe for the protection of per- 
sons coming upon them. ° St. Louis 
Southwestern R. Co. v. Rea, (Tex. 
Civ. A.) 202 SW 812. 

Duty to invitee see supra § 237. 

12. Cudahy Packing Co. v. Luy- 
ben, 9 F. (2d) 32; Scoggins v. Atlan- 
tic, ete., Cement Co., 179 Ala. 213, 60 
S 175; Perrine v. Union Stock Yards 
Co., 81 Nebr. 790, 116 NW 776; South 
Australian Co. v. Richardson, 20 
Austr..C. L. R. 181, 9 BRC 52. 

Extent of invitation see supra §§ 
238-243. 

13. Armstrong v. Medbury, 67 
Mich. 250, 34 NW 566, 11 AmSR 585; 
Kucera v. Grigsby, (Oh. A.) 156 NE 
249; Guilmartin v. Philadelphia, 201 
Pa. 518, 51 A‘312. 

14. Angus v. Lee, 40 Ill. A. 304; 
Spengeman v. Alter, 7 Misc. 61, 27 
NYS 406; Dawson v. St. Louis Ex- 
panded Metal Fireproofing Co., 94 
Tex. 424, 59 SW 847, 61: SW: 118; 
Dicken v. Liverpool Salt, etc., Co., 
41 W. Va. 511, 23 SE 582. 

15. Kingsley v. Farmers Lumber, 
ete., Co., 209 Ill. A. 38. 

[a] Person wandering on prop- 
erty.—An owner of realty is not 
bound to maintain his property so 


that one wandering thereon, whether | 
adult or child, may not sustain in- 


jury. Selve v. Pilosi, 253 Pa. 571, 
98 A 723. 

Lack of duty to: 
Licensees see supra § 203 


Trespassers see supra §§ 134-136. 


16. See-supra §§ 155-188. ‘ 
17. See supra § 18. 
18. Payne v. Ivey, 83 Fla. 436, 93 


S 143; Davoren v. Kansas City, 308 
Mo. 513, 273 SW. 401, 40 ALR 473; 
Bjork v. Tacoma, 76 Wash. 225, 230, 
135 P 1005, 48 LRANS 331. 

- “There is always a duty due to 
society upon the owner of premises 
to take reasonable care to so use his 
own as not to .injure another, a 
failure to observe which is negli- 
gence.” Bjork v. Tacoma, supra. 

- [a] Strong probability of injury. 
—If the probability of injury is so 
strong as to make it the duty of the 


owner of premises, as a member of 
the community, to guard that com- 
munity from the danger to which the 
condition of his premises exposes its 
members, such owner is liable to an 
action for loss accruing through his 
neglect to perform that duty. 
Young v. Harvey, 16 Ind. 314. And 
see Hydraulic Works Co. v. Orr, 838 
Pa. 332 (where an owner has reason 
to apprehend danger from the pecu- 
liar situation of his property, and its 
openness to accident, the question of 


duty then becomes one for the 
jury). 

19. McCafferty v. Spuyten Duyvil, 
etese RE Con 6 LING Ys 2785-489: “Aaa R’ 


eae Dugal v. Peoples Bank, 34 N. B. 


20. Long v. Louisville, etc., R. Co. 
128 Ky. 26, 107 SW 203, 32 KyL 774 
13 LRANS 1063, 16 AnnCas 673; Bow- 
man v. American Car, etc., Co., 226 
Mo. 538, 125 SW 1120; Bonniwell v. 
Milwaukee Light, etc., Co., 174 Wis. 
1, 7, 182 NW 468; Dugal v. Peoples 
Bank, 34 N. B. 581. 

“The owners of private property, 
whether they be .the. owners : of 
homes, buSiness places, or traction 
lines, cannot be held insurers against 
all accidents which may happen on 
their premises.” Bonniwell v. Mil- 
waukee Light, etc., Co., supra. 

[a] Owner not liable for mere 
accident.—Long v. Louisville, ete., R. 
Co., 128 Ky. 26, 107 SW 203, 32 KyL 
774, 13 LRANS 1063, 16 AnnCas 
673; Selve v..Pilosi, 253 Pa. 571, 98 
A 723. See generally § 126. 

Nonliability as insurer generally 
see supra § 10. 

21. Payne v. Ivey, 83 Fla. 4386, 93 
S 148; Bowman v. American Car, etc., 
Co., 226 Mo. 53, 125 SW 1120; Cosu- 
lich wv. ‘Standard  OilCo:,: 122. Nie Yu 
118, 25 NE 259, 19 AmSR 475. 

[a] A person conducting a busi- 
ness on his own premises is bur- 
dened merely with the duty of using 
reasonable care and caution to save 
others from injury. Cosulich v. 
Standard «Oil. Co.;, 122) IN. Yu 118,25 
NE 259, 19 AmSR 475. 

22. Moore v. Kopplin, (Tex. Civ. 
A.) 185 SW 10338. ; 

23. McGrath v. American Express 
Co., 219 Mass. 314, 106 NE. 855; 
Breese v. Wildwood Lumber Co., 64 
Or. 534,431 P 299; Cummings yv._C. 
W. Noble Co., 143 Wis. 175, 126 NW 
664, 


? 
, 


Fall of materials piled on or near 
sidewalk see infra § 286. 

24. Zamaria v. Davis, 284 Pa. 523, 
131 A 371. 

25. Injuries to animals: 

Generally see Animals §§ 484-540. 
From: 
Fences see Fences §§ 52, 53. 
Operation of railroad see Railroads 
[83 Cye 1161]. 

26. Williams Est. Co. v. Nevada 
Wonder Min. Co., 45 Nev. 25, 196 P 
844; Garretson v. Avery, 26 Wyo. 
03, 176 P 433; Gillespie v. Wheatland 
Industrial Co., 22 Wyo. 331, 140 P 
pee 52, LRANS 133, AnnCasi917A 


Nonliability for trespass see Ani- 
mals § 396 et seq. 

27. Wilt v. Coughlin, 176 Mo. A. 
275, 161 SW 888; Peek v. Western 
Union Tel, Co., 159. Mo. ‘A. 148, 140 
SW 638; Williams Est. Co. v. Ne- 
vada Wonder Min. Co., 45 Nev. 25, 
196 P 844; Garretson v. Avery, 26 
Wyo... 53,..176 P 488; . Gillespie. v. 
Wheatland Industrial Co., 22 Wyo. 
331, 140 P 832, 52 LRANS 133, Ann 
Cas1917A 287. 

28. Teague v. Clemons, 180 Mo. A. 
462, 166 SW 641; Wilt v. Coughlin, 
176 Mo. A. 275, 161 SW 888; Peek 
v. Western Union Tel. Co., 159 Mo. A. 
148, 140 SW 688; Gillespie v. Wheat- 
land Industrial Co., 22 Wyo. 331, 140- 
P 832, 52 LRANS 1383, AnnCasi917A 
287 (open ditch). 

Injuries to trespassing animals 
generally see supra § 193. 

29. Teague v. Clemons, 180 Mo. A. 
ee, 166 ave seep 

aces abutting on highw: ener- 
ally see infra §§ 282-288. pag! ; 

30. Peek v. Western Union Tel. 
Co., 159 Mo. A. 148, 140 SW 6388. 

[a] Attractive poisonous sub- 
stances.—Liability exists where the 
owner negligently leaves on his 
premises poisonous substances which 
are attractive to passing animals, as 
where they resemble water and al- 
lure thirsty cattle in search of water. 
Williams Hst. Co. v. Nevada Wonder 
Min. Co., 45 Nev. 25, 196 P 844, 

31. Mcleod v. Rawson, 215° Mass. 
257, 102 NE 429, 46 LRANS 547. 

Liability dependent on breach of 
ones pears es Supra §§ 16-24. 

ersons liable for injury generally 
see infra §§ 309-476. 3 ie uy, 

32. McLeod v. Rawson, 215 Mass, 
257, 102 N& 429, 46 LRANS 547, 
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danger,** and are bound to the same degree of care 
in respect of other persons lawfully using it,** as 
they would be on a public highway.** The connec- 
tion of a particular person or corporation with a 
private way may be so slight as not to 1mpose upon 
him or it an obligation to maintain the way in a 


reasonably safe condition.*® 


Where the public has been accustomed to use a 
private way, the owner or any other person who 
makes excavations therein,®? or places obstructions 
thereon,’® is bound to use reasonable care to avoid 
injury to persons using the way.*® Also, it is negli- 
gence for the owner to conduct his business in a 
manner dangerous to those passing. : 
been held negligence for the owner to fail to keep 
the way in repair,*! it has also been held that the 
proprietor of a private way who permits, but does 
not invite, persons generally to use the way, owes 


33. Black v. Central R. Co., 85 N. 
J. L. 197, 89 A 24, 51 LRANS 1215; 
Haack v. Brooklyn Labor Lyceum 
Assoc.,'93 App. Div. 491, 87 NYS 814. 
And see Habina v. Twin City Gen. 
Blectric Co., 150 Mich. 41, 113 NW 
586, 13 LRANS 1126 (discussing the 
rule, but holding that the facts do 
not render it applicable). 

[a] Wisitor.—One in charge of a 
walk furnishing the means of access 
to his house and to other premises 
owned by him owes a duty to one 
visiting him. Vorce v. Murray, 143 
App. Div. 962, 128 NYS 528. 

34. Danforth v. Durell, 8 Allen 
(Mass.) 242. 

35. Care required in use of high- 
way see Highways §§ 421-429. 

Defects or obstructions in high- 
way see Highways §§ 439-490. 

36. Matthews v. Missouri Pac.’ R. 
Co., (Mo. A.) 266 SW 1020. 

[a] BWhus defendant, granted an 
easement to construct a dam and 
impound water on property of plain- 
tiff's landlord, was under no obliga- 
tion to place a plank across a stream 
in the absence of a provision to that 
effect in the grant, or to construct 
and maintain .a reasonably safe 
crossing for plaintiff's use, and, al- 
though its employee, without the au- 
thority or consent of defendant, 
placed a plank which afterward be- 
came unsafe, it was not liable for an 
injury caused by slipping thereon, 
especially where it was not in con- 
trol thereof, or in possession of the 
premises, at the time of the acci- 
dent. Matthews v. Missouri Pac. R. 
Co., (Mo. A.) 266 SW 1020. 

$7. Conn.—Rooney v. Woolworth, 
78 Conn. 167, 61 A 366. 

Ind.—Graves v. Thomas, 95 Ind. 
361, 48 AmR 727; Nave v. Flack, 90 
Ind. 205, 46 AmR 205. 

Kan.—De Tarr v. Ferd. Heim 
Brewing Co., 62 Kan. 188, 61 P 689. 
- Mich.—Morrison v. Carpenter, 179 
Mich. 207, 146 NW 106, AnnCas1915D 
319 [dist Habina v. Twin City Gen. 
Electric Co., 150 Mich. 41, 113 NW 
586, 13 LRANS 1126]. 


Miss.—Lepnick v. Gaddis, 72 Miss, 
200, 16 S 218, 48 AmSR 547, 26 LRA 
686. 

Mo.—Schaaf v. St. Louis Basket, 
etc., Co., 151 Mo. A. 35, 45, 1381 SW 
936. 

N. J.—Phillips v. Burlington Li- 


brary Co., 55 N. J. L. 307, 27 A 478, 
Pa.—Bush v. Johnston, 23 Pa. 209. 
Wash.—Hanson v. Spokane Valley 

Land, etc’, Co., 58 Wash. 6,°107 P 

863. 

Que.—Vachon v. Durand, 13 Que. 

5 Reed SE SOG 
“Tf a person knows that people are 

using property as a right of way, and 

have been using the same for such 

a length of time that the presence 

of persons upon the same is to be 

expected, then it is his duty in mak- 
ing excavations across such path- 


For later cases, developments and changes in th 


40 


NEGLIGENCE 


where a person 


While it has 
tion. 


way, or putting obstructions thereon, 
to exercise reasonable care, and not 
negligently injure persons so in the 
habit of using such pathway.” 
Schaaf v. St. Louis Basket, etc., Co., 
supra. 

38. Cal.—Cahill v. Stone, 153 Cal. 
571, 96 P 84, 19 LRANS 1094. 


Ill.—O’Malley v. Marquardt, 176 
ETS AG 2 T8? 
Ind.—Morrow v. Sweeney, 10 Ind. 


A. 626, 38 NE 187. 

Mass.—Barber v. C. W. H. Moulton 
eA G oad Co.,. 281 Mass. 507, 121: NE 

Mo.—Schaaf v. St. Louis Basket, 
ete:,-Co., 151 Mo. A. 85, : 131 ‘SW 936. 

N. C.—Batts v. Home Tel., ete, 
Co., 186 N. C. 120, 118 SE 893. 

Tex.—Williams v. Mudgett, 2 Tex. 
Unrep. Cas. 254; Allison v. Haney, 
(Civ. A.) 62 SW 933. 

39. Notice or warning of change 
moet wae see supra § 205; infra 

40. Wolf v. Des Moines El. Co., 
126 Iowa 659, 98 NW 301, 102 NW 
517; Gallagher v. Humphrey, 6 L. T. 


Rep. N.S. 684. 


41. Campbell v. Boyd, 88 N. C. 129, 
43 AmR 740. 

42. Nugent v. Wann, 8 Fed. 79, 1 
McCrary 438. 

Duty to licensees as to condition of 
property see supra § 205. 

43. Haaff v. Hart, 213 Ill. A. 622; 
Pisko v. United Breweries Co., 181 
Ill. A. 542. 

Excavations 
see infra § 285. 

44. Etheredge v. Georgia Cent. R. 
Co., 122 Ga. 8538, 50 SE 1008. 

45. Fox v. Warner-Quinlan As- 
phalt Co., 204 N. Y¥. 240, 97 NE 497, 
38 LRANS 395 AnnCas1918C 745. 

Nonliability for injuries to li- 
cial generally see supra §§ 201, 

46. Indianapolis Water Co. v. 
Harold, 170 Ind. 170, 83 NE 993 [rev 
(A.) 79 NE 542] (foot log used as 
crossing. over. canal); Kuntz — v. 
Waldameer Co., 68 Pa. Super. 73. 

[a] “An owner of property used 
for business purposes is under a duty 
to those lawfully coming upon the 
premises to exercise reasonable care 


to keep the approaches to his office } 


or place of business in a reasonably 
safe condition for travel.’”’ Racine 
v. Morris, 136 Avp. Div. 467. 470. 1°71 
NYS 146 [aff 201 N. Y. 240, 94 NE 
864]. Means of ingress, egress, anu 
passage generally see supra § 246. 

Duty to invitees generally see 
supra §§ 235, 237. 

47. See cases infra this note. 

[a] Way around obstruction in 


highway.—A person who obstructs a 


nighway and constructs a way 
around the obstruction on adjoining 
lands, either with or without the 
sonsent of the owner, impliedly in- 
vites the public to use the way in- 
stead of the highway and is bound 


[§ 281] 3. Public Resorts.*® 
public resort is required to keep it in a reasonably 
safe condition for those frequenting it,*9 and he 


adjoining highways. 


e law see cumulative Annotations, same title, page and note number, 


ss 280-281 


no duty to the public to keep it in repair.*? It has 
been declared that there. is no logical difference be- 
tween dangerous excavations adjoining highways 
and those adjoining much traveled and commonly 
used private ways.*3 


However, no liability exists 
leaves the way and falls into an. 


excavation,#4 or where a bare licensee, thoroughly 
familiar with the, locality, falls into an excavation 
which was begun several years previously and 
openly and visibly enlarged from time to time.** 
Where the public is invited to use a private way, 
the person extending the invitation, whether the 
owner*® or another person,‘? is under a legal obli- 
gation to keep the way in a reasonably safe condi- 


One maintaining a 


to keep and maintain it in a reason- 
ably safe condition. McCoy v. Min- 
neapolis, ete., Tract. Co., 117 Minn. 
88, 1384 NW 293; Collins v. Hazel 
Lumber Co., 54 Wash. 524, 103 P 798. 
Liability of person otner than pry- 
erty owner generally see supra § 246; 
infra § 317. 
48. Cross references: 
Serer) at bathing resorts see infra 
296. ; 
Notice or warning of danger see in- 
fra §§ 301-306. ‘ 
Parks, playgrounds, and public baths 
owned or controlled by munici- 
pality see Municipal Corporations 
§§ 1936-1939. 
Theaters and shows see Theaters and 
Shows [388 Cyc 268]. 
49. Mo.—Davoren v. Kansas City, 
pee Mo. 5138, 273 SW 401, 40 ALR 
N. Y.—Barrett v. Lake Ontario 
Beach Impr. Co., 174 N. Y. 310, 66 
NE 968, 61 LRA 829; Abramovitz v. 
Tenzer, 144 App. Div. 170, 128 NYS 
951; Dinnihan v. Lake Ontario Beach 
Impr. Co., 8 App. Div. 509, 40 NYS 
764; Burke v. State, 64 Misc. 558, 119 
NYS 1089. 


Oh.—Humphrey Co. v. Ohlson, 18 
. Oly e@irss tei Ng iS 1299 
Utah.—Larkin v. Saltair Beach 


Co., 30 Utah 86, 83 P 686, 116 AmSR 
818, 3 LRANS 982, 8 AnnCas 977. 


Wash.—Anderson v. Seattle Park 


Co., 79 Wash. 575, 140 P 698. 

[a] Bathing place.—Where the re- 
‘ation of keeper of~a body of water 
and a spring board over it for the 
use of the public as a diving and 
swimming place and of a patron for 
hire of such place exists between 
two persons, it is the duty of such 
keeper to exercise proper care, pre- 
caution, and diligence to provide and 
maintain a reasonably suitable and 
safe spring board, and water of rea- 
sonably suitable and safe depth un- 
ler and about the spring board, free 


'from obstructions or other dangers 


to. comfort and safety in the ordi- 
nary and customary use of such 
diving and swimming place. Tur- 
‘ington’ v. Tamva Electric Co., 62 
Wla.' 398, 56 S 696, 88 LRANS 72; 
AnnCasi1913D 1213. 

[b] Sidewalk in park.—The owner 
of a park maintaining a sidewalk, 
which patrons are invited to use, 
owes to them the duty of keeping it 
in reasonably safe condition. O’Toole 
v. Thousand Island Park Assoc., 206 
App. Div. 31, 200 NYS 502. 

[c] Balloon ascension.—Where a 
yalloon ascension was made from an 
inclosure in an amusement park con- 
ducted by defendant, and the inclo- 
sure was opened to the public, which 
was invited to help get the balloon 
in readiness, and a guy rope was 
fastened to a cleat nailed or spiked 
to a fence post, “defendant was in 
duty bound to have the cleat secure 
enough to meet the pressure which it 


; 
‘ 


: 
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cannot escape liability merely by showing that he 
did nothing to render the premises unsafe.°? Upon 
this prineiple liability exists for injury caused by 
falling structures,®! the negligent management. ot 


‘ fireworks,°? failure to remove obstructions in bath- 


ing places,®? or failure to protect visitors from in- 
toxicated persons.** Of course, where the facts do 
not disclose any negligence on the part of a keeper 
of a public resort, he cannot be held liable for death 
or injury on the premises claimed to have resulted 
from his negligence;*> and a person who is not a 
kceper of a public resort is not subject to the duty 
devolving upon such a keeper.*® 

[§ 282] 4. Places Abutting on Highway*’—a. In 
General. The owner of property abutting on, or ad- 
jacent to, a highway owes a duty to the public to 
exercise reasonable care to prevent injury to 
passers-by from its defective or dangerous condi- 
tion;°8 and if he fails to do so, and thereby renders 
the highway unsafe for travel, he makes himself 
liable,°? although the consequent injury 1s received 
upon his own land and not on the highway.®° This 


was reasonable to expect it might 
be called upon to bear by reason of 
persons leaning upon the ropes 1 
connection with the other strain 
that might be put upon it by the or- 
dinary uses for which it was de- 
signed.”” Peckett v. Bergen Beach 
Co., 44 App. Div. 559, 562, 60 NYS 
966 


same.” 
[a] 


abutting 


NEGLIGENCE 


public by reason of any defect either 
in construction, use, or repair, so far 
in| as the exercise Of tne care OL a pru- 
dent man can guard against the 
Murray v. Nelson, supra. 

Nuisance throtigh wrongful 
acts of strangers.—Where property 
on a highway © becomes, 
through the wrongful act of stran- 
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duty to the traveling public is a positive one,* and 
cannot be escaped by an attempted delegation there- 
of.°? On the other hand, the owner of premises 
abutting on a:street or highway is required to use 
only ordinary care to prevent injury to travelers on 
the highway;°* he is not an insurer of the safe 
condition of his premises or building;*+, he need 
not provide against the acts of third persons; and 
he is under no duty to a traveler to maintain the 
premises in a safe condition at a point which the 
traveler reaches,** or can reach,®? only by departing 
from the usual course of travel, or going beyond 
the ordinary deviation incident to careful traveling, 
and entering upon the premises without invitation 
to do so. 

Changes in land generally.°® An owner of land 
may be liable to another person entering without 
permission where he makes changes in his land so 
close to a public highway as to put in danger a 
traveler who mistakes the course of the highway 
and, without fault on his part, inadvertently strays 
from it.°° 


walk is lawfully using it and is en- 
titled to the same protection as if 
he was using it for the ordinary pur- 
poses of travel; and where the owner 
knows, or may reasonably anticipate 
that children will play near his 
premises, he must exercise such care 
as will at least protect them from 
hidden danger. Kelly v. Hudson Cos., 


yvuty to customers and persons at 
places of public resort generally see 
supra §§ 222-225. ; 

50. Dinnihan v. Lake Ontario 
Beach Impr. Co., 8 App. Div. 509, 40 
NYS 764. 

51. Latham v. Roach, 72 Ill. 179; 
Francis v. Cockrell, L. R. 5 Q. B. 
501. 

52. Sebeck v. Plattdeutsche-Volk- 
fest Verein, 64 N. J. L. 624, 46 A 631, 
81 AmSR 512, 50 LRA 199; Crowley 
vy. Rochester Fireworks Co., 183 N. Y. 
353, 76 NE 470, 3 LRANS 330. 

Liability for injuries from fire- 
works generally see Explosives §§ 
26-29. 

53. Bass v. Reitdorf, 25 Ind. A. 
650, 58 NE 95 (holding, however, that 
plaintiff had been guilty of contribu- 
tory negligence which barred his re- 
covery). 

54. Mastad v. Swedish Brethren, 
83 Minn. 40, 85 NW 9138, 53 LRA 


803. 

Behrns v. Roth, 204 Ill. A. 328; 
Warren v. Werther, 182 App. Div. 
783, 169 NYS 709 faff 228 N. Y. 537 
mem, 126 NE 924 mem]; Anderson v. 
Seattle Park Co., 79 Wash. 575, 140 
P 698. 

53. Phillips v. Orr, 152 N. C. 583, 
67 SE 1064 (police officers without 
eontrol, except to prevent nude per- 
sons from bathing in lake). 

57. Cross references: 

Defect or obstruction in: 

Highway see Highways §§ 439- 

490; Motor Vehicles §§ 470-580. 
Private way see supra § 280. 
Street or sidewalk see Municipal 

Corporations §§ 1755-1885. 

Duty and liability of tenant to 
traveler on street or highway see 
Landlord and Tenant § 968. 

58. Ruocco v. United Adv. Corp., 
98 Conn. 241, 247, 119 A 48, 30 ALR 
1237; Sutphen v. Hedden, 67 N. J. L. 
324, 51 A 721; Murray_v. Nelson, 97 
Wt. PLOW 107, 125° A- 619, (And ‘see 
supra 251. 

“An eles of property abutting on 
a highway rests under an obligation 
to use reasonable care to keep his 
premises in such condition as not to 
endanger travelers in their lawful 
use of the: highway.” Ruocco v. 
United Adv. Corp., supra. 

“Tt is the duty of an abutter to 
keep his property from becoming e 
source of danger to the traveling 


gers, a nuisance to the public law- 
tully using the highway, the owner 
of such property has a duty cast 
upon him from the moment he be- 
comes aware of the danger to take 
steps to prevent his property be. 
coming a source of injury to the 
public. Silverton v. Marriott, 59 L. 
fT. Rep N.S.) 61. 

{[b] Building.—(1) It is the duty 
of a person owning and controlling a 
building to see that it is so con- 
structed and maintained as not to 
be a source of danger to the users of 
the street in front of it, and neglect 
of this duty is negligence. Sinko- 
vitz v. Peters Land Co., 5 Ga. A. 788, 
792, 64 SE 93; Poth v. Dexter Hor- 
ton Hst., 140 Wash. 272, 248 P 374. 
(2) “It is the duty of the owner of 
a building which abuts upon a public 
highway to keep it from being a 
source of danger to the public atte: 
its construction, as much as it is his 
duty originally to see that the build- 
ing is not a source of danger to 
the public by reason of improper or 
unskilful construction.” Sinkovitz v. 
Peters Land Co., supra. (3) Even 
though a building when originally 
constructed is reasonably safe to 
passers-by, yet where artificial 
changes in conditions affecting the 
building are lawfully effected by ad- 
joining landowners, such changes 
must be regarded and acted upon by 
the owner of the building to the same 
extent as changes of condition nec- 
essarily arising from the lapse of 
time and the ravages of the elements, 
and it is his duty to keep the build- 
ing and all its appointments reason- 
ably safe for passers-by in view of 
the changed conditions. Sinkovitz v. 
Peters Land Co., supra. 

[ec] Public use of premises in- 
vited.—Where premises are .so con- 
nected with an adjoining public way 
as to indicate a public use, an invi- 
tation so to use them is implied, 
and the owner must use ordinary 
care to protect users of Such way 
from personal injury by reason of 
such use. Zetley v. Jame Realty Co., 
{85 Wis. 205, 201 NW 252: 

{d] Children playing on street.— 
A person owning premises abutting 


Jon a street is under a duty to use 


reasonable care to protect a child, 
lawfully using the street, from in- 
jury; a child playing on the side- 


65 Mise. 574, 120 NYS 768. 

59. Ruocco v. United Adv. Corp., 
aise 241, 119 A 48, 80 ALR 

60. Ruocco yv. United Adv. Corp., 
supra. 

Injury, on abutting land, from: 
Dangerous agency see infra § 284. 
Hxcavation see infra § 285. 


61. Murray v. Nelson, 97 Vt. 101, 
122 A 519. 

62. Murray v. Nelson, supra. 

63. Soriero v. Pennsylvania R. Co., 


86 N. J. L. 642,.92 A 604, LRA1915C 
710, AnnCas1916E 1071; Fitzpatrick 
v. Penfield, 267 Pa. 564, 109 A 653; 
Davis v. Pennsylvania R. Co., 218 Pa. 
163, 67 A 777, 12 LRANS 1152; Cook 
v. Rice Lake Milling, ete., Co., 146 
Wis. 535,180 NW 9538, 132 NW 
eee 32 LRANS 1225, AnnCas1912C 


Ordinary care as standard of duty 
generally see supra. §-51. 
64. Sinkovitz:v. Peters Land Co., 


‘5h Ga, A. 788, 64 SE 98; Connolly v. 


Des Moines Inv. Co., 1380 Iowa 633, 
105 NW 400; Fitzpatrick v. Penfield, 
267 Pa. 564, 573, 109 A 653 [cit Cye]. 

Nonliability as insurer generally 
see supra § 10. 

65. Grogan v. Pennsylvania R. Co., 
213 Pa. 340, 62 A 924. 

[a] For example, a railroad com- 
pany owning rea] estate abutting on 
2 street is not required to construct 
a fence sufficiently strong to pro- 
vide against the contingency of a 
crowd of trespassers coming on the 
inclosed property and pushing the 
fence over on a person walking on 
the street, although some of the 
trespassers are the servants of the 
company. Grogan v. Pennsylvania 
R. Co., 218 Pa. 340, 62 A 924, 

66. Frankum vy. Farlinger, 35 Ga. 
A. 305, 182 SE 923. 

Extent of invitation as to place see 
supra §§ 240-242. 

Rule avplied to excavations see in- 
fra § 285. 

67. Poole v. Southern R. Co., 34 
Ga. A. 290, 129 SH 297. 


68. Excavations see infra § 285. 
69. Kelly v. Benas, 217 Mo. 1, 116 
SW 557, 20 LRANS 908;. Jaffy: v. 
New York .Cent.,. ete. R. Co., 118 
Mise. 147, 192 NYS 852; Wheeling, 
atce,, R. Co. v. Harvey, 77 Oh. St. 
235, 83 NB 66, 122 AmSR 508, 19 


LRANS 11386, 11 AnnCas 981, 
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[§ 283] -b. Use Generally.“° An owner of prop- 
erty adjoining a street or highway has no right so 
to use his’ property as unreasonably to interfere 
with the enjoyment by the public of the right to 
make free use of the street or highway;"! he owes 
a duty to such of the traveling public as is in the 
lawful use.of the highway to use reasonable care 
to see-that it is not injured by the use of his prop- 
erty;‘? and, if in default of that duty he enters 
into an arrangement for the doing of an act on his 
property to which from its very nature a peril to 
the users of the highway inheres, and injury results 
from that act, he is liable.*® 

Use in conduct of business. The owner of prop- 
erty abutting on.a highway has a right to use it in 
the usual conduct of his business,7* and a use for 
this purpose cannot be a source of damages to a 
traveler on the highway where the business is law- 
ful and proper, is maintained in a proper place, 
and is conducted in a proper manner.’® On the 
other hand, the law will not allow a person to set 
up or prosecute a business on his own land in a way 
that substantially or harmfully interferes with or 
injures persons rightfully traveling on an adjoining 
highway.’° | 

[§ 284] c. Dangerous Agency. Where there is 
nothing to indicate the dividing line between a. pub- 
lic highway or sidewalk and abutting property, and 
the owner of the abutting property maintains 
thereon, at a point near the highway or sidewalk, 


70. Use in manner frightening 
horses see infra § 288. 

71. Daugherty v. Southern Cotton 
Oil Co., 138 Ark. 329, 211 SW 179, 4 


INS Ys aco? 
877; 


NEGLIGENCE 


1 AbbNCas 427]; Beck v. 
23 .AmR. 175° 
Vrondran, 65 App. Div. 353, 72 NYS 
Carroll v. State, 


[§§ 283-285 


an agency or substance which is likely to cause in- 
jury to others, such as electricity or gasoline, he 
is bound.to exercise reasonable care, commensurate 
with the danger, to prevent injury to persons law- 
fully using the highway or sidewalk.” <A naviga- 
ble river is a public highway,’® and liability exists 
for the death of, or injury to, a person who, while 
bathing or diving in the river, is struck by falling 
electric wires.”® 

f[§ 285] d. Excavations.°° If the owner of land 
makes an excavation thereon adjacent to a high- 
way, or so near as to make the use of the highway 
unsafe or dangerous, he will be liable to a traveler 
who, while using ordinary care, falls into it and 
is injured ;8! and liability is held to extend to cases 
where, although the excavation is some feet from 
the highway, the line of the street is indefinite by 
reason of the intervening space being paved,** as 
well as to cases where one in attempting to pass an 
obstacle placed on the sidewalk passes onto de- 
fendant’s land and falls into the excavation.*? Con- 
versely, liability does not exist under this rule 
where the excavation is neither adjacent to the high- 
way or sidewalk nor so close as to make the ordinary 
and proper use of the highway or sidewalk unsafe 
or dangerous,** nor does liability exist when the 
excavation is made at such a distance from the 
street or highway that a person falling into it would 
be a trespasser before he reached it;** and regard- 
less of whether or not the excavation is so near the 


68] post holes (Wright v. Saunders, 3 
Keyes (N. Y.) 323, 1 Transcr. A. 263, 
36 HowPr 136) (3) and wells (Holt 


Carter, 
Healy v. 


ALR 1341. 

72. Smith v. Preston, 104 Me. 156, 
71 A 653; Ver-Vac Bottling Co. v. 
Hinson, 147 Md. 267, 128 A 48. 

73. Ver-Vac Bottling Co. v. Hin- 
son, supra. 

74. Cook v. Rice Lake Milling, 
ete., Coz, 146), Wis. 535, 6130, NW.2953;, 
132 NW 346, 32 LRANS 1225, AnnCas 
1912C 458. 

[a] Sawmill.—It is not negligence 
per se to erect and operate a saw- 
mill within sixty feet of a county 


road. Goodin v. Fuson, 60 SW 293, 
22 KyL 873. 

75. Ft. Wayne Cooperage Co. v. 
Page, 170 Ind. 585, 84 NE 145, 23 
LRANS: 946. 

76. Et. Wayne Cooperage Co. v. 


Page, supra. 

77. Sedita v. Steinberg, 105 Conn. 
1, 134 A 248, 49 ALR 154; Ruocco v. 
United Adv. Corp., 98 Conn. 241, 119 
A 48, 30 ALR 1237; Haywood v. 
South Hill Mfg. Co., 142 Va. 761, 128 
SE 362. 

78. See Highways § 1; Navigable 
Waters § 50. 

79. Hynes v. New York Cent. R. 
Com 20 EN. Yi 229,) 131 NH 8985 17 
ALR 803. 

Falling materials or substances 
generally see infra § 286. 

80. Guarding or protecting exca- 
vations see infra §§ 295, 296. 

81. Cal.—Malloy v. Hibernia Sav., 
etc., Soc., 21 P 5257 

Dak.—Sanders v. Reister, 1 Dak. 
151, 46 NW 680. 

Ga.—Hutson v. King, 95 Ga. 271, 22 
SE 615. 

Iowa.—EHarl v. Cedar Rapids, 126 
Towa 361, 102 NW 140, 106 AmSR 361. 

Kan.—Bennett v. Citizens’ State 
Bank, 100 Kan. 90, 163 P 625, 626 
[quot Cyc]. 

Me.—Stratton v. Staples, 59 Me. 94. 

Mo.—O’Brien v. Heman, 191 Mo. A. 
477, 177 SW 805. 

N..J.—Sutphen v. Hedden, 67 N. J. 
L. 324, 51 A 721. 

N. ¥.—McAlpin v. Powell, 70 N. Y. 
126, 26 AmR 555, 55 HowPr 1683 [rev 


183 NYS 274 [rev on other grounds 
153 App. Div. 514, 
(dictum); Dwyer y. McLaughlin, 31 
Misc. 510, 64 NYS 380. 

Pa.—Gramlick v. Wurst, 86 Pa. 74, 
27 AmR 684. 

Va.—Clark v. Richmond, 83 Va. 
355, 5 SH 369, 5 AmSR 281. 

Eng.—Hadley v. Taylor, L. R. 1 
C. P,. 53; Barnes v. Ward,-9 C. B. 392, 
67 ECL 392, 187 Reprint 945; Hard- 
castle v. South Yorkshire R. Co., 4 
H. & N. 67, 157 Reprint 761. 

Que.—Mallet vy. Martineau, 13 Que. 
Super. 510. 

[a] “No person is at liberty to 
construct, maintain or suffer a dan- 
gerous excavation on his premises in 
close proximity to a public way by 
which those lawfully using the public 
way and in the exercise of proper 
care may receive injuries therefrom.” 
Racine v. Morris, 136 App. Div. 467, 
470, 121 NYS 146 [aff 201 N. Y. 240, 


94 NE 864]. 
[b] “he fundainental principle 
(1) upon which the cases holding 


that those passing along a highway 
are entitled to recover by reason of 
the owner of adjacent land having, 
either by excavation or by structural 
erection on his land, created a source 
of danger to such persons as used 
the highway, is that they having an 
absolute right to be where they are, 
the land owner must not, in the use 
of his land, disregard their right to 
pass in safety.” Reid v. Linnell, 
[12923] Can. S. C. 594, 599; [1923] 3 
DomLR 955, [1923] 3 WestWkly 422. 
(2) In England the principle of the 
decision is that such an excavation 
constitutes a public nuisance. Barnes 
v. Ward, 9 C. B. 392, 67: HCL:392, 137 
Reprint 945, 2 Cc. & K. 661, 61 ECL 
661; Hardcastle v. South Yorkshire 
R. Co., 4 H. & N. 67, 157 Reprint 761. 

[c] Rule applies (1) equally to all 
classes of persons lawfully using the 
highway whether walking or driving. 
Davis v. Commercial Bank, 32 N, S. 
366. (2)Particular excavations with- 
in the application of the rule include 


73 Misc. 516,| v. Spokane, ete, R. Co., 3 Ida. 7038, 
3b. Br 39). 
138 NYS 442] [d] Excavation causing depres- 


sion in street.—An abutting property 
owner who, by reason of excavation 
on his own property, causes a street 
to be depressed is liable for the re- 
sulting damages. Chicago City R. 
Co. v. Rothschild, 213 Ill. A, 178. 

82. Crogan v. Schiele, 53 Conn. 
186; 1 A. 899. 5 A. 673,555: AMR S8S. 
Sears v. Merrick, 175 Mass. 25, 55 
NE 476. But see Lorenzo v. Wirth, 
170 Mass. 596, 49 NE 1010, 40 LRA 
347 (where piles of coal on the side- 
walk near the holes gave notice of 
danger). 

83. Vale v. Bliss, 50 Barb. (N. Y.) 
3858 (dirt and stones left on side- 
walk). 

84. Murphy v. Brooklyn, 118 N. Y. 
575, 28 NE 887; Mineral City v. Gil- 
bow, 81 Oh. St. 263, 90 NE. 800, 25 
LRANS 627. 

85. Ga.—Poole v. Southern R, Co., 
34 Ga. A; 290, 129 SEH 297. 

Ind.—Knapp v. Doll, 180 Ind. 526, 
103 NE 385 (cellar twenty feet from 
street). 

Mass.—Howland v. Vincent, 10 
Metce. 871, 43 AmD 442. 

Pa.—Gramlich v. Wurst, 86 Pa. 74, 
27 AmR 684. And see Paget v. Gi- 
rard Trust Co., 44 Pa. Super. 596, 602 
(plaintiff, who was precipitated into 
a cellar by the breaking of a cellar 
door upon which she was standing, 
was a trespasser and not entitled to 
recover where the ‘‘cellar door was 
not in the sidewalk and its construc- 
tion and elevation, as well as its lo- 
eation, very plainly indicated to all 
persons using the walk that the cel- 
lar door was not intended to be 
walked upon’’). 

Va.—Clark v. Richmond, 83 Va. 355, 
5 -SH.369, 5 AmSR 281: 

Wis.—Gorr vy. Mittelstaedt, 96 Wis. 
296, 71 NW 656. 

Eng.—Hounsell v. Smyth, 7 C. B. 
N. S. 731, 97 ECL 781, 141 Reprint 
1003; Hardcastle v. South Yorkshire 
a Coin 4: Be & N.S 67,0157 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. highway as to render the owner liable to persons 
injured while lawfully using it, he is not liable to 
a person who is injured after he reaches the exca- 
vation by crossing other premises,’* or while he is 
not attempting to follow the highway,*" or where 
his departure from the traveled way is not acci- 


dental or inadvertent.8§ 


Test of liability. In some jurisdictions, the test 
of liability is whether the excavation substantially 
adjoins the public way, so that a traveler, by a 
misstep, might be endangered;*® but in other ju- 
risdictions the duty and liability depend upon the 
dangerous character or condition of the excavation 


with reference to public travel,°° 


‘exact location or distance from the street or high- 


way.°t 


[§ 286] e. Falling Structures, Objects, or Sub- 
The owner of a building or other struc- 


stances.°? 


86. Overholt v. Vieths, 93 Mo. 422, 
6 SW 74, 3 AmSR 557. 

87. Frankum y. Farlinger, 35 Ga. 
A. 305, 132 SE 923; Mineral City v. 
Gilbow, 81 Oh. St. 263, 90 NE 800, 25 
LRANS 627; Dobbins vy. Missouri, 
etc., R. Co., 91 Tex. 60, 41 SW 62, 66 
AmSR 856, 38 LRA 573; Jewson v. 
Gatti, Cab. & HE. 564. 

[a] Rule applied.—The owner of 
a cellar abutting on a public road 
owes a duty to keep the opening safe 
for passers-by but not to one leaning 
over a bar to see what is being done 
inside. Jewson y. Gatti, Cab. & E. 564. 

88. Devine v. Heckman, 121 Kan. 
226 2450 PI 1037- “Paget. ove Girard 
Trust Co., 44 Pa. Super. 596. 

[a] For example (1) the owner 
cannot be held liable where, although 
the cesspool into which plaintiff fell 
was only a short distance from an 
alley, and the limits of the lot and 
alley were not clearly defined or 
marked, it does not appear that 
plaintiff inadvertently or uncon- 
sciously stepped aside from the trav- 
eled way. Devine v. Heckman, 12% 
Kans) 22° 245° P1037." (2) The ‘rule, 
that no person is at liberty to con- 
struct and maintain a dangerous ex- 
ecavation on his premises in close 
proximity to a public way by which 
those lawfully using and in the ex- 
ercise of proper care may receive in- 
juries (see supra note 81 [a]), can- 
not be invoked in behalf of a police 
officer who did not go on the prem- 
ises accidentally while in the exercise 
of his right to use a public way, but 
who purposely went on the premises 
in the performance of official duty. 
Racine v. Morris, 136 App. Div. 467, 
121 NYS 146 [aft 201 N. Y. 240, 94 
NE 864] (holding, however, that lia- 
bility existed on another ground). 

89. Binks v. South Yorkshire R. 
Co., 3 B. & S, 244, 113 ECL 244, 122 
Reprint 92; Hardcastle v. South 
Yorkshire R. Co., 4 H. & N. 67, 157 
Reprint 761. And see Steinke v. Hal- 
vorsen, 46 N. D. 10, 178 NW 964 (dis- 
cussing the point). 

90. Crogan v. Schiele, 53 Conn. 
186, 1 A 899, 5 A 673, 55 AmR 88; 
Norwich v. Breed, 30 Conn. 535; St. 
Louis, etc., R. Co. v. Ray, 65 Okl. 214, 
165 P 129, LRAI1918A 843. And see 
Sedita v. Steinberg, 105 Conn, 1, 134 
A 243, 49 ALR 154; Ruocco v. United 
Adv. Corp., 98 Conn. 241, 119 A 48, 30 
ALR 1237 (both cases discussing ‘the 


point). 
91. Crogan v. Schiele, 53 Conn. 
186, 1 A 899,-5 A 6738, 55 AmR 88; 


Norwich v. Breed, 30 Conn. Fob St. 
Louis, etc., R. Co. v. cages 65 Okl. "214, 
165 P 129, "LRAI918A 843 
92. Cross references: 
Fall of: 
Electric wires see cores § 284. 
Fence see Fences § 5 
Structure projecting over part of 


street see Municipal Corpora- 
tions §§ 1808, 1873. J 
Frightening of horse by falling 


structure see infra § 288. 


NEGLIGENCE 


from falling.®# 


[45 C.3.] 861 


ture abutting on a street or highway is under a legal 
obligation to take reasonable care that it shall not 
fall into the street or highway and injure persons 
lawfully there;®* but he is not required to exercise 
more than ordinary care to prevent the structure 
Also, the owner of a building must 


exercise reasonable care to keep it in such condition 


rather than its 


that no part thereof will fall and injure passers- 
by;°° and he is hable for injury caused by the fall- 
ing of materials or substances from the building®® 
by reason of its defective condition’? or the man- 
ner of its construction.®® 
tools and materials directly over a thoroughfare 
where people are constantly passing are in duty 
bound to exercise the greatest care to prevent in- 


Persons engaged with 


jury to travelers;°® and the same is true in regard 


Liability of owner of leased premises 
ee Landlord and Tenant §§ 948, 


93. Ga.—Sinkovitz vy. Peters Land 
Co., 5°Ga. A. 788, 64 SE 93. 

Hawaii. — Medeiros v. Hononiu 
on Co., 21. Hawaii’ 155, 159 [cit 
ye]. 


La.—Thompson v. Commercial Nat. 
Bank, 156 La. 479, 100 S 688. 

N. Y.—Mullen v. St. John, 57 N. Y. 
567, 15 AmR 530; Vincett v. Cook, 4 
Hun 318, 6 Thomps. & C. 562; Church 
ee Ascension v. Buckhart, 3 Hill 

Ont.—Campbell v. Cluff, 9 OntWR 


01. 

Liability of municipality see Mu- 
nicipal Corporations § 1810. 

94. Standard Brewery v. Musulin, 
189 Ind. 231, 125 NE 70; Fitzpatrick 
v. Penfield, 267 Pa. 564, 109 A 653. 

[a] Kule applied.— The owner is 
not liable for injuries caused by a 
falling building in the absence of 
evidence that, by his exercising ordi- 
nary care before the wall fell, he 
might have discovered the defect 
therein. Ryder v. Kinsey, 62 Minn. 85, 
64 NW 94, 54 AmSR 6238, 34 LRA 557. 

[b] Reasonably safe condition.— 
“The duty of an owner of land who 
maintains a wall or other structure 
adjacent to a public way to persons 
upon the way is to maintain such a 
structure in a condition that shall be 
reasonably safe, having regard to its 
probable deterioration under expo- 
sure to air, wind and water, as also 
to all other lawful attendant condi- 
tions which might reasonably be an- 
ticipated. In the case at hand there 
is no evidence that the wall and 
fence were not in themselves reason- 
ably safe and no evidence that either 
fence or wall would have fallen had 
boys not climbed upon and jumped 
from the wall.’’ Blanchard v. Rey- 
nolds, 236 Mass. 596, 598, 129 NE 303. 

Ordinary care as ‘standard of duty 
generally see supra § 51. 

95. Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 64 SE 98; O’Connor v. 
Andrews, 81 Tex. 28, 16 SW 628 {foll 
O’ Connor Vo, Curtis, (Tex. ) 18 SW 953]. 

96. Ga.—Sinkovitz v. Peters Land 
Co., 5 Ga. A. 788, 64 SE 93. 

Mass.—Khron y. Brock, 144 Mass. 
516, 11 NE 748, 

Mich.—Detzur v. B. Stroh Brewing 
Co., 119 Mich, 282, 77 NW 948, 44 
LRA 500. 

N. Y.—Hungerford v. Bent, 55 Hun 
8, 8 NYS 614 [aff 130 N. Y. 653 mem, 
29 NE 1033 mem]. 

Wash.—Poth v. Dexter Horton 
Est., 140. Wash. 272, 248 P 374. 

Eng.—Scott Vv. London, etc., Docks 
Coss  Hee& Cy 596; 159 Reprint 665; 
Byrne v. Boadle, 2 ES ICs 722, 159 
peine 299. 


97. Md.—Murray v. McShane, 52 
Md. 217, 36 AmR 367, 
Mo.—Butts Vv. National Exch, 


Bank, 99 Mo. A. 168, 72 SW 1083. 
N. *y.—Reynolds v. Van Buren, 51 
App. Div. 632, 64 NYS 724. 


to throwing substances into the street.t 


Eng.—Tarry v. Ashton, 1 Q. B. D. 
314, 19 ERC 4. 

Can.—Ferrier v. Trepannier, 24 
Can,.'S. Cy 86, 

Ont.—Roberts vy. Mitchell, 21 Ont. 
A. 433. 

98. Shepherd v. Creamer, 160 
Mass. 496, 36 NE 475; Smethurst v. 
Barton Square Independent Cong. 
Church, 148 Mass. 261, 19 NE 387, 12 
AmSR 550, 2. LRA 695; Shipley v. 
Fifty Associates, 106 Mass. 194, 
AmR 318; Hannem v. Pence, 40 Minn. 
127, 41 NW 657, 12 AmSR 717; Jack- 
son v. Vanier, 18 Que. Super. 244. 

[a] Falling snow or ice.— The 
owner is liable for injuries to travel- 
ers on the street, highway, or side- 
walk caused by the fall of snow or 
ice from the roof of his building 
when the construction of the roof or 
other circumstances were such as to 
render such injuries probable. Smet- 
hurst v. Barton Square Independent 
Cong. Church, 148 Mass. 261, 19 NE 
387, 12 AmSR 550, 2 LRA 695; Ship- 
ley v. Fifty Associates, 101’ Mass. 
251, 3 AmR 346, 106 Mass. 194, 8 
AmR 318; Hannem v. Pence, 40 Minn, 
127, 41 NW 657, 12 AmSR TL; Gar- 
land v. Towne, 55 ING Ee 50» 20 AmR 
164; Walsh v. Mead, 8 Hun (N. Y.) 


387; Jackson v. Vanier, 18 Que. 
Super. 244. 
[b] Interior or exterior construc- 


tion.—In a case where plaintiff, while 
walking upon a street, was struck by 
ero of windowpane falling from a 
building, the court said: ‘Her case 
was not altered by the fact that the 
fracture of the glass might have been 
caused by an excessive draft from 
the interior of the building, if it was 
such a draft as was to be expected in 
the building as it was constructed. 
It is as much the duty of the owner 
of a building to see that his building 
is safe (so far as pedestrians pass- 
ing by are concerned) from dangers 
which might arise from the interior 
construction of the building as from 
those dangers which depend upon a 
defective exterior.” Sinkovitz v. 
Peters Land Co., 5 Ga. A. 788, 801, 
64 SE 93. 

99. Knott v. McGilvray, 124 Cal. 
128, 56 P 789; Hunt vy. Hoyt, 20 Ill. 
544; Jager v. Adams, 123 Mass, 26, 
25 AmR 7. 

[a] A person who undertakes to 
hoist a heavy safe from a street, 
through which people are accustomed 
to pass back and forth, into an upper 
story of the building, is bound to use 
such care as the nature of the em- 
ployment and the situation and the 
circumstances surrounding the same 
require of a prudent person, experi- 
enced and skilled in such or similar 
work, and is liable for injuries occa- 
sioned by the falling of the safe on 
account of the lack of such care and 
skill. Spokane Truck, etc. Co. v. 
Hoefer, 2 Wash. 465, 35 P 1072, 26 
AmSR 842, 11 LRA 689: 

1. Althorf v. Wolfe, 22 N. Y. 355 
{aff 2 Hilt. 344]. 
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Trees.2, An owner of land who permits a tree to 
remain thereon near the public highway is under a 
legal obligation to take reasonable care that it shall 
not fall into the highway and injure persons law- 


fully there.® 
Piles of material. 


is liable.” 


2. Liability of municipality for 
injuries from falling or overhanging 
trees or limbs see Municipal Cor- 
porations § 1809. 

3 Medeiros v. Honomu Sugar Co., 
21 Hawaii 155; Ver-Vac Bottling Co. 
v. Hinson, 147 Md. 267, 123 A 48. 

[a] Natural or artificial causes of 
dangerous ccondition.—The rule stated 
in the text is applicable (1) where 
the tree is in a dangerous condition 
due to natural causes and the condi- 
tion is known, or in ‘the exercise of 
ordinary care should be known, to 
the owner (Medeiros v. Honomu 
Sugar Co., 21 Hawaii 155), (2) or 
where it is in a dangerous condition 
due to preparations for its felling, 
such as cutting the roots and grub- 
bing away the dirt. therefrom (Ver- 
Vae Bottling Co. v. Hinson, 147 Md. 
267, 128 A 48). 

4 Snare, etc., Co. v. Friedman, 
169 Fed) 1, 94 CCA 369. 40 LRANS 
367 [certiorari den 214 U. S. 518, 29 
SCt 700, 53 L. ed. 1065]; Earl v. 
Cronch, 16 NYS 770 [aff -131 N. Y. 
$13, 30 NE 864]; Kreiner v. Straub- 
miiller. 30 Pa. Super. 609; Addis v. 
Hass. 29 Pa. Super. 505, 

Liahb’lity to travelers see Municipal 
Corporations § 1873. 

5. Peters v. Pearce, 146 La. 902, 
84 S 198. 

Piling material on private property 
generally seé supra § 279. 

. Barbed wire fence across or in 
vicinity of road see Fences §§ 51, 53. 

7. Northwestern El. R. Co. v. 
O’Malley, i107 Ill. A. 599 (dictum); 
Gunther v. Dranbauer, 86 Md. 1, 38 
A 33 (post); Chickering v. Thomp- 
son, 76 N. H. 311, 82 A 839 (stake). 

8. Chickering v. Thompson, supra. 

9. Chickering v. Thompson, supra. 


10. Chickering Vv. Thompson, 
supra. 
11. Haleem v. Gold, 164 NYS 119 


(twenty-five years). 

12. Frightening horses: 

By objects in street or highway see 
Highways § 449; Municipal Cor- 
porations §§ 1811-1813. 

Liability of railroad or street rail- 
road company see Railroads [33 
Cyc 936. 1147, 1166]; Street Rail- 
roads [36 Cvc 1487]. 

12. Conn.—Barber v. Manchester, 

72 Conn. 675, 45 A 1014. 

Ill.—Maiss v. Metropolitan Amuse- 

ment Assoc., 241 Ill. 177, 89 NE. 268. 
Ind.—Ft. Wayne Cooperage Co. v. 

Page,. 170 Ind, 585, 84 NE 145, 23 

LRANS. 946. 
Iowa.—Heinmiller y. Winston, 131 

Iowa 32, 107 NW 1102, 117 AmSR 

405, 6 LRANS 150; Peterson  v. 

Adams Express Co., 111 Iowa 572, 82 

NW 968. 

Nev.—Powell v. Nevada, ete, R. 

Co., 28 Nev. 305, 82 P 96, 28 Nev. 40, 

£85, Pu 978; 


N. H.—Valley v. Concord, etc., R. 
Co., 68 N. H. 546, 38 A 383. 
N. Y.—Scott v. Hough, 14 NYSt 


— 


It is held that one who piles 
lumber or other material on or near a sidewalk so 
carelessly that a child attempting to climb on it 
will cause it to fall is liable for injury caused there- 
by;* but the contrary is held as to logs piled on 
private property adjacent to a road.° 
[§ 287] f. Dangerous Obstructions.® fk 
person permits dangerous obstructions to be on his 
land so near the highway that, combined with the 
ordinary incidents of travel, they result in injury to 
persons or animals passing along the highway, he 
The duty of a landowner in this con- 
nection is owing to travelers,* but not to persons 


NEGLIGENCE 


Where a 


W. Va—Snyder v. Philadelphia 
Co., 54 W. Va, 149, 46 SH 366, 102 
AmSR 941, 638 LRA 896, 1 AnnCas 


225. 

[a] Rule applied in case of: (1) 
Piles of material. Island Coal Co. v. 
Clemmitt, 19 Ind. A. 21, 49 NE 38; 
Valley v. Concord, etc., R. Co., 68 
N. H. 546, 38 A 383. (2) Machinery. 
Barber v. Manchester, 72 Conn. 675, 
45 A 1014; Wolf v. Des Moines El. 
Co., 126 Iowa 659, 98 NW 3801, 102 
NW 517. (8) Caving embankments. 
Scott v. Hough, 14 NYSt 401. (4) 
A steam pipe from the top of which 
waste steam is discharged with a 
loud puffing noise and in large vol- 
ume, and which, when the wind is in 
a certain direction, forms a large cloud 
and floats across the highway on 
about the level of the heads of pass- 
ing horses. Ft. Wayne Cooverage Co. 
v. Pave. 170 Ind. 585, 84 NE 145, 238 
LRANS 946. (5) Steam whistles, un- 
necessarily powerful and alarming. 
Knight v. Goodyear’s India Rubber 
Glove Mfg. Co... 38 Conn. 438, 9. AmR 
406; Powell v. Nevada, etc., R. Co... 28 
Nev. 305, 82 P 96, 28 Nev. 40, 78 P 
978; Albee v. Chappaqua Shoe Mfg. 
Co.. 62 Hun 223, 16 NYS 687; Truex 
v. South Penn Oil Co., 62 W. Va. 540, 
59 SE 517. 

[b] Searchlight.—Where plaintiff 
was driving along a public street and 
his horse, which was a quiet animal, 
became frightened at a searchlight 
from defendant’s amusement park, 
thrown directly in front of and upon 
it, and ran away, injuring plaintiff, 
and damaging the buggy, defendant 


was liable. Maiss v. Metronolitan 

Amusement Assoc., 241 Ill. 177, 89 

NE 268. ; 
14. Ala.—Thrasher v. Burr, 202 


Ala. 307, 80 S872, 

Ark.—Daugherty v. Southern Cot- 
ton O11 'Co.,. 188) Ark» $29) 21155 Ww 
179, 4 ALR 1841. 

Ky.—United Fuel Gas Co. v. Wil- 
liamson, 174 Ky. 362, 192 SW 18, 
LRA1917D 197. 

Md.—Neighbors v. Leatherman, 116 
Md. 484, 488. 82 A 152. 

N. Y.—O’Sullivan v, Knox, 178 N. 
Y. 565, 70 NE 1104. 

Pa.—Davis v. Pennsylvania R. Co., 
218 Pa. 468, 67 A 777, 12 LRANS 1152. 

Wis.—Cook vy. Rice Lake Milling, 
ete,, Co., 146 Wis. 535, 180 NW 953, 
132 NW 346, 32 LRANS 1225, AnnCas 
1912C 458. 

Que.—Bourgault v. Ferland, 42 
Que. Super, 543. 

[a] “Ordinary care under such 
rule contemplates that the owners 
of lands abutting on a highway may 
freely use the same in the regular 
conduct of their business, not. creat- 
ing unusual and unnecessary noises 
or appearances known to be liable to 
dangerously disturb passing horses 
under control of persons of ordinary 
care and capability, and though, 


[§§ 286-288 


who attempt to cross the property either with or 
without the invitation of a licensee,® or to persons 
who deviate from the highway at this point, where 
the landowner does not know or ought to know of 
a habit of travelers to do so.?° 
be charged with negligence in maintaining an en- 
trance platform in front of his store where it has 
been maintained for a long period of time and no 
other accident has occurred during that period.'* 

[§ 288] g. Frightening Animals.** ; 
owner or occupant of property may be held liable 
for injuries resulting from his negligence in doing 
acts or permitting conditions on his property caus- 
ing fright to horses or other animals on adjacent 
highways,!® he is bound to exercise only ordinary 
care, and is not liable for injury resulting from 
fright of an animal which he should not reasonably 
have anticipated.14 


A person cannot 


While the 


nevertheless, such horses may some- 
times shy or even run away because 
of something outside the right of 
way being done or maintained by the 
owner vi the tand, such dangers the 
user of the highway accepts, in the 
very nature of things, else the bur- 
dens on abutting land would be un- 
reasonable and intolerable.” Cook v. 
Rice Lake Milling, etc., Co., 146 Wis. 
535, 539, 130 NW 953. 132 NW 346, 
32 LRANS 1225, AnnCas1912C 458. 
{b] Ordinary steam  whistle.— 
Liability does not attach for injuries 
from the frightening of a horse by a 
steam whistle of the kind ordinarily 
in use and used in the ordinary man- 
ner for a useful purpose in the con- 
duct of business. Daugherty v. 
Southern Cotton Oil Co., 138 Ark. 
329. 332, 211 SW 179, 4 ALR 1341 
(“although it is lawful for a manu- ~ 
facturing establishment to maintain 
a steam whistle. that whistle must 
be used with ordinary care and due 
regard for the rights of others, and 
if by the negligent use thereof horses 
sare frightened and caused to run 
away and inflict injury. the owner of 
the establishment is liable for the 
resultant damages. ...It is not 
negligence per se to own and operate, 
near a public highway or street, a 
gin or other industrial plant in the 
necessary and reasonable operation 
of which loud noises are produced. 
. +». The use of the steam whistle in 
giving signals and for other neces- 
sary purposes in connection with op- 
eration of the plant becomes wrong- 
ful only .when its use is attended 


with nesligence’’), 
considez>bie. dis- 


[c] | Structure 
tance from street-—No liability at- 
taches for injuries caused by a 
horse’s becoming frightened at a 
falling structure maintained by the 
owner at a cons‘derable distance 
from the street. O’Sullivan v. Knox, 
LS SN. oY... 566, °70..NEy) 1104. (sien 
blowing down), 

[ad] Glare. — Defendant railroad 
company, in the course of its busi- 
ness, removed bags .of phosphate 
from its warehouse and piled them 
on its premises abutting on a public 
highway, and, as a protection against 
the rain and weather, covered them 
with a piece of old tin roofing, paint- 
ed side down and bright side up. 
On the following morning plaintiff 
was driving along the highway and 
his horse took fright at the glare or 
reflection of the rays of the sun from 
the tin roofing, and plunged and 
threw him from his wagon, causing 
the injury for which the action was 
brought. It was held that defend- 
ant was not liable. Davis v. Pennsyl- 
vania R. Co., 218 Pa, 463, 67 A 777, 
12 LRANS 1152. ; 

fe] Hydraulic pump. — Where 
plaintiff was injured by being thrown 
from a wagon because his mules 
were frightened by defendant’s hy- 


rE a ee eee 
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§ 289] 


[§ 289] 5. Buildings or Other Structures.15 
ject to the rules which have already been considered 
determining the persons toward whom a duty ex- 
ists'® and the person upon whom the duty rests,!7 a 
building or other structure must be maintained in 


draulic pump operating close to the 
highway, there was no liability, fhe 
pump being a standard device, per- 
forming a useful domestic function 
in the ordinary and approved way 
upon defencant’s lands. Thrasher v. 
Burr, 202 Ala. 307, 80 S 372. 

[f] Swinging ‘of door.—Plaintiff 
was driving a mule along a public 
highway past defendant’s premises 
on which, about fifty feet from the 
road, there was a small gas measur- 
ing station. As plaintiff was passing 


_the door of the measuring station 


. 


Swung open and the mule which 
plaintiff was driving took fright and 
wheeled and threw her out, resulting 
in injury to her. It was held that 
defendant was not liable. United 
Fuel Gas Co. v. Williams, 174 Ky. 

362, 365, 192 SW 18, LRA1917D 197 

(“It cannot be said that the swing- 

ing of a door so located is in any 

sense a nuisance, or that the owner 
of the building should anticipate that 
it would frighten horses or mules: of 
ordinary gentleness while passing 
along the highway. The rule that 
the owner of property should so use 
it as not to injure others does not 
go to the extent of requiring him 
always to be on the alert to see that 
the doors of his residence, or barn, 
or outhouses, are,securely fastened. 
for fear that, if left open, they might 
be blown by the wind and cause some 
passing horse or mule to become 
frightened and injure his rider’’). 
{[g] The ordinary blowing of a 
steam whistle at an industrial plant 

situated near a city street, causing a 

gentle and well broken horse to run 

away, does not constitute negligence. 

Daugherty v. Southern Cotton Oil 

he Ark. 329, 211 SW 179, 4 ALR 

1 ‘ 

15. Cross references: 

City buildings see Municipal 
porations § 1930, 

County buildings see oe ci § 273: 

Inns see Innkeepers § 7 

Liability as between landlord and 
tenant see Landlord and Tenant 
§§ 874-978. 

Master’s liability for injuries to 
servant see Master and Servant 
$§ 465-473. 

ee walls see Party Walls [30 Cyc 


Cor- 


Railroad stations and freight houses 
see Carriers §§ 1337-1347; Rail- 
roads. [38 Cyc 805, 806]. 

Schoolhouses see Schools. and School 
Districts [85 Cyc 971]. 

Structures over railroad tracks see 
Railroads [33 Cyc 275]. 


Theaters and other amusement 
places see Theaters and Shows [38 
Cye 268]. 


Warehouses see Warehousemen [40 
Cye 4385, 436]. 
Wharves see Wharves eal ae 917]. 


16. See supra §§ 129-26 
17. See infra §§ 309- rede 
18. U. S.—Cudahy Packing Co. v. 


Luyben, 9 F. (2d) 32. 

Ala.—Hertz v. Advertiser Co., 201 
Ala. 416, 78 S 794, LRA1918F 137. 

Tl.—Purtell v. Philadelphia, etc., 
Coal, etc., Co., 256 Ill, 110, 99 NE 
899, 48 LRANS 1938, AnnCas1913E 
335. [aff 167 Ill. A. 125] Reynolds v. 
Chemical Co., 192 fll. AL 157. 

La. —Lincoin v. Appalachian Corp., 
146 La, 23,83 S 364, 7 ALR 1697; 
Wise v. Lavigne, 138 La. 218, 70 s 
1038. 

Mass.—Grasselli Dyestuff Corp. v. 
Campbell, 156 NE 17; Erickson v. 
Buckley, 230 Mass. 467, 120 NE 126; 
Nye v. Louis K. Liggett Co., 224 
Mass. 401, 113 NE. 201; Mahoney Vv. 
Libbey, 123 Mass. 20, 25 AmR 6. 

Mo.—Main v. Lehman, 294 Mo. 579, 


“248 SW 91. 


Nebr.—Knies v. Lang, 217 NW 615; 


NEGLIGENCE 
Sub- 


be exercised to 


Casey v. Ford Motor Co., 108 Nebr. 
352, 187 NW 922. 

N. J.—Stark v. Great Atlantic, etc., 
Tea es 133 A 172. 

N, Y.—Camp v. Wood, 76 N. Y. 92, 
382 AmR 282; Abramovitz v. Tenzer, 
144 App. Div. 170, 128 NYS 951. 

Tex. —F. W. ‘Woolworth Co.7) NM. 
Graham, (Civ. A.) 257 SW 574. 

Wash.—Konick v. Champneys, 108 
Wash. 35, 183 P 75, 6 ALR 459. 

Eng. —Wright v. Lefever, 51 Wkly. 

Rep. 149. 
Ont.—Valiquette v. Fraser, 9 Ont. 
L. 57, 4 OntWR 543, 25 CanLTOcce 
Notes 36 [app dism 12 Ont. L. 4, 
8 OntWR 55 (app dism 39 Can. S. C. 
1, 27 CanLTOceNotes 486)]. 

[a] Technical legal title—‘“It is 
unimportant in whom the technical 
legal title or ownership may be 
lodged. ... It is clearly negligence 
on the part of any one, whether 
stranger, invitor or employer, with 
knowledge of what is .to be done, to 
maintain a place which is not rea- 
sonably safe, in view of the activities 
and operations therein mutually con- 
templated.” Cudahy Packing Co. v. 
Luyben, 9 F. (2d) 32, 34. 

{[b] Ruin —(1) Under La. Rev 
Civ. Code art 2322, declaring that the 
owner of a building is answerable 
for the damage occasioned by its 
‘ruin’ when this is caused by neglect 
to repair it, or when it is the result 
of a vice in its original construction, 
“ruin,” as so used means the col- 
lapse, falling, or giving way of the 
whole or of some part of the building 
whereby some person is injured. 
Frank v. Suthon, 159 Fed. 174. (2) 
The owner of a building is exoner- 
ated from liability for vices in orig- 
inal construction or from the fall of 
any part of materials, where there 
was no fault or negligence imputable 
to him, and no original imperfection 
in structure. Thompson v. Commer- 
cial Nat. Bank, 156 La. 479. 100 S 688. 

{c] Ship launching.—The failure 
of a shipbuilding company to.use a 
trigger to control the time of the 
launching of a ship may be held neg- 
ligence where the bolts used to con- 
nect the sliding ways with the’ per- 
manent ways were not sufficiently 
large, permitting the ship to break 
loose while an invitee was under it 
for the purpose of giving his advice 
as an expert on the lubrication of the 
ways. Gray v. Foundation Co., 151 
Walt, Ile Si bans 

[a] Negligence in performance of 
promise.—Where a wife, whose hus- 
band was ill, promised a nurse to 
maintain a light at a certain point 
on the husband’s premises to enable 
the nurse to move about the upper 
hall in safety, and failed to perform 
the undertaking, she is liable to the 
nurse for injuries caused by the ab- 
sence of the light. McLeod v. Raw- 


son, 215 Mass 257, 102 NE 429, 46 
LRANS 547. 

Lighting and guards see infra §§ 
295-297. 

19. U. S—Ford Motor Co. v. 
Casey, 252 Fed. 120, 164 CCA 232; 


Woolworth v. Conboy, 170 Fed. 934, 
95 CCA 404, 23 LRANS 743. 

La.—Hughes v. Casteix, 6 La, A. 
53. 

Mass.—Graham v. Pocasset Mfg. 
Co.. 220 Mass. 195, 107 NE 920. 

Minn.—Albachten v. Golden Rule, 
185 Minn. 381, 160 NW 1012. 

Mo.—Mullen v. Sensenbrenner Mer- 
ecantile Co., 260 SW 982. 

N. J.—Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 A 324, 34 LRANS 
1077, AnnCas1912D_ 139. 

N. Y¥.—Pauley v. Steam Gauge, etc., 
Co., 1381 N. ¥. 90,29 NE-999,:15 LRA 
194’; Odell v. Solomon, 99 Ne Y. 635 
mem, 1 NE 408; Levy v. Market, etce., 


of such care is sufficient.1® 
example, in determining liability for injuries due 
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a reasonably safe condition to avoid injury to the 
person or property of others and ordinary care must 


that end,1® although the exercise 
These rules apply, for 


Nat. Bank, 153 NYS 972. 

Tex.—Graham v. F. W. Woolworth 
Co., Inc., (Civ. A.) 277 SW 223. 

“It cannot be successfully con- 
tended that the owner or occupant 
of a building is chargeable with the 
duty of constant inspection and ex- 
treme care which is required of rail- 
road companies and others managing 
dangerous machinery, which is liable, 
from its nature, to become defective 
and cause injury. Reasonable care is 
all that the law requires, and what is 
reasonable care depends upon the na- 
ture of the property and the dangers 
in its use ordinarily to be appre- 
hended.”’ Odell v. Solomon, 99 N. Y. 
635 mem, 6387 mem, 1 NE 408 [rev 50 
N, Y. Super. 119]. 

[a] Rule applied to: (1) Use of a 
concrete pier before concrete had set. 
Hollenback v. Hand, 189 Fed. 929. 
(2) Variation in height of openings 
in doors of driveway. Ford Motor 
Co. v. Casey, 252 Fed. 120, 164 CCA 
Was (3) Trestle over spur track. 
Geesey v. Palmer Lime, etc., Co., 278 
Pa. 147, 122 A 217. (4) Drawbridge 
over spur track in lumber yard. 
Hontz v. San Pedro, etc., R. Co., 173 
Cal. 750, 161 P 971. (5) Shoe shining 
stand. Hendricks v. Maison Blanche 
Cowd ua, 1A 410. (6) Swimming 
tank and stens leading to it in nata- 
torium. Anderson v. Seattle Park 
Co., 79 Wash. 575, 140;:P 698. (7) 
Construction of three steps leading 
from the platform of a stairway in 
an office building to a door so that 
the first step has a rise of only two 
inches while each of the others has 
the ordinary rise of about seven 
inches. Bell v. Central Nat. Bank, 28 

(CD. JG)758 0; 

{b] Working of window. — Not- 
withstanding a window is so con- 
structed as.to be dangerous to a per- 
son not understanding its operation, 
the owner of a building in which 
such window is has performed its full 
duty to the employee of a window 
cleaning contractor where it has ex- 
plained to the contractor the manner 
in which the various windows of the 
building work. Bielecki v. Max Hertz 


Leather Co., (N. J. Sup.) 128 A 5438 
[aff 131 A 921]. 

[ec] Temporary and transitory 
risk of injury.—An experienced 


structural iron worker, ordered to 
ascend to the roof of a building un- 
der construction to get spikes, where 
some of the wooden roof purlins were 
lying flat, while others were stand- 
ing, was not entitled to assume that 
one he took hold of was fastened and 
so safe. Morrissey v. Boston, etce., 
R, Co., 230 Mass. 171, 119 NE 675. 

{d] Unanticipated consequences.— 
(1) Where a room adjoining a gym- 
nasium was used as a storeroom, the 
proprietor was not liable for in- 
juries to one falling and his head 
striking a plank therein, the fall not 
being occasioned by anything in the 
room, Trauth v. Mackin Council No. 
205 Y. M. I., 179 Ky. 137; 200 SW 338, 
(2) It is not negligence for a con- 
tractor to remove flooring and side 
supports from joists in making al- 
terations contracted for, where a safe 
passageway remains, so that he has 
no reason to apprehend that anyone 
will walk on the joists. Holland v. 
Turner, 189 App. Div. 566, 178 NYS 
382 [aff 232 N. Y. 518 mem, 134 NE 
553]. (3) Defendewt could not be 
charged with negligence in maintain- 
ing an entrance platform in front of 
his store, where no accident had oc- 
curred during. its twenty-five years’ 
existence. Haleem v. Gold, 164 NYS 
119), 

fe]. Latent defects.—The owner of 
a building is not liable to a person 
lawfully ‘therein or thereon for in- 
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[§ 289 


to the collapse of a building,?° or to falling walls,?4 | ing? or revolving®® doors; to approaches”® or en- 


or other objects ;”2 to bursting plumbing ;”* to swing- 


jury due to a latent defect which 
could not have been discovered by 
the exercise of reasonable care. 
Lentz v. pe ee Works, 
291 Pa, 526, 140 A 541. 

{f] Penal provisions of puilding 
code will be strictly construed. Mar- 
qua v. Martin, 109 Oh. St. 56, 141 NE 
654 (holding the requirements of 
Gen. Code § 12578 as to construction 
“dangerous to the health or life of 
the persons therein assembled ap- 
plied only to alterations of build- 
ings). 

Ordinary care , the standard of 

ty see supra § 51. 
oa Gitchen v. Carter,. 47. Nebr. 
776, 66 NW 855; Herman v. Buffalo, 
214 N. Y. 316, 106 NE 451; Abramo- 
vitz v. Tenzer, 144 App. Div. 170, 128 
5 Valiquette v. Fraser, 39 
Can. §. C. 1, 27 CanLTOccNotes 486. 

[a] Fire.— One whose building 
eatches on fire without any negli- 
gence chargeable to him is not liable 
for an injury caused by a fall of the 
building or a part thereof, due to the 
fire and not to any defective con- 
struction. Kitchen v. Carter, 47 
Nebr. 776, 66 NW 855. 

[b] Extraordinary emergencies.— 
The owner of a building is not re- 
quired to build it strong enough to 
withstand extraordinary emergencies. 
Woodruff v. Bowen, 136 Ind. 431, 34 
NE 1113, 22 LRA 198. pees 

[ec] Demolishing of building.—If, 
in the course of the work of taking 
down a building, the roof or any part 
of it is liable to fall and people are 
in danger of injury therefrom, it 
is the duty of defendant in the per- 
formance of the work to exercise rea- 
sonable prudence and care and to 
adopt such measures of caution to- 
ward persons approaching or enter- 
ing the building as will prevent them 
from being unreasonably and unnec- 
essarily exposed to danger. Thomas 
v. Solvay Process Co., 216 N. Y. 265, 
110 NE 422. 

21. U. S—Hudgins v. 240 
Fed: 387, 158 CCA 313. 

Tl. Hagen v. Schleuter, 236 Ill. 
467, 86 NE 112, 22 LRANS 856. 

Mass.—Mahoney v. Libbey, 123 
Mass. 20, 25 AmR 6. 

N. D.—Larson v. Russell, 45 N. D. 
33, 176 NW 998. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 [foll Gallagher v. 
Penfield, 267 Pa. 579, 109 A 659; Daw- 
son v. Penfield, 267 Pa. 579, 109 A 
658]. ; 

[a] Removal of braces.—Where 
braces were placed against a wall for 
the very purpose of guarding against 
high winds, but not a hurricane, de- 
fendant’s contention that the _ re- 
moval of the braces was not a negli- 
gent act, because the accident that 
occurred could not be reasonably an- 
ticipated, was without merit. Pas- 
quini v. Lowery, 18 NYS 284. 

{b] Where a wall is left standing 
after a fire, it is generally the own- 
er’s duty to exercise such care as an 
ordinarily careful person would ex- 
ercise to avoid injury to persons or 
property from a fall of the wall. 
Fitzpatrick v. Penfield, 267 Pa. 564, 
109 A 653 [foll Gallagher v. Penfield, 
267 Pa. 579, 109 A. 659; Dawson v. 
Penfield, 267 Pa, 579, 109 A 658]. 

[ec] Unanticipated act of third 
person.—Where the inside walls of 
two buildings are not joined but are 
one or more inches apart, and after a 
fire in which both buildings are de- 
stroyed remain standing, the owner 
of one building is not liable where 
the wall of his building falls, upon 
the removal of the other wall, in the 
absence of evidence that the wall 
was dangerous or could have fallen 
while both buildings stood or while 
both walls remained in the condition 
in which they were left by the fire, 
or of evidence that he had notice or 


Hann, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


was bound to know that the wall 
upon the adjoining estate had been or 
was about to be removed. Mahoney 
v. Libbey, 123 Mass. 20, 25 AmR 6. 
22. Stair v. Kane, 156 Fed, 100, 84 
CCA 126; Flanagan v. Wells Bros. 
Co., 237 Ill. 82, 86 NE 609, 127 AmSR 
815 [aff 139 Ill. A. 237]; Boyce v. 
Tallerman, 183 Ill; {115,"55 Nii 703 
[aff 88 Ill. A. 575]; Beninghoff v. 


Hutterer, 176 Ill: A. 579;,Hunter v. 
American Brake Co., (Mo. A.) 231 
SW 659. 

[a] Due care does not require 


that a_ building shall be so _ con- 
structed as to prevent possibility of 
any accident. Drennen Co. v. Jordan, 
181 Ala. 570, 61 S 988, 23 ALR 981. 
[b] One engaged in the construc- 
tion of a building (1) owes to another 
engaged in the same work the duty 
to exercise care to do his work in 
such a way as not negligently to in- 
jure him. Flanagan v. Wells Bros. 


'Co., 237 Ill, 82, 86 NEH'609, 127 AmSR 


ey ie (2) Liability of contractor to 
servants of other contractors on the 
work see Master and Servant § 1569. 

[c] Fire door.—Where a fire door 
in defendant company’s building was 
so hung and weighted that it might 
be bounced off the rail by the act of 
closing it, and plaintiff, the employee 
of a detective agency working in the 
building as night watchman, was in- 
jured when he found the door shut 
and attempted to push it open, it 
falling on him because it had come 
off its rail, defenaant was liable to 
plaintiff for his injuries, having been 
negligent. Lincoln v. Appalachian 
CoxP-s 146 La. 23, 83 S 364, 7 ALR 
1697. 
[d] Show case.—A defendant hav- 
ing privilege of selling candy in a 
store must exercise reasonable care 
to prevent a customer being injured 
by glass falling from a show case 
furnished defendant by the store, al- 
though the duty to repair the case, 
as between defendant and the store, 
may rest with the store. Kelley v. 
Quimby, 227 Mass. 93, 116 NE 409. 

[e] Building material falling 
from scaffold.—Where men are not 
customarily at work, or likely. to 
pass, under a scaffold constructed by 
the contractor for the brick work of 
a building, he is not negligent in con- 
structing it with planks of unequal 
length, whereby sume of the bricks 
dumped on it went over the end of 
the shorter plank, hitting an em- 
ployee of the contractor for the iron 
framework, who had gone from above 
into the cellar to look for a beam. 
Choyce v. Hopper, 120 App. Div. 177, 
105 NYS 48. 

[f] Snow or ice.—The owner of a 
building is not under a duty to have 


it so constructed that ice or snow 
shall not fall from the roof, and, 
therefore, in the absence of any 


showing that ice and snow was per- 
mitted to remain-on the roof for an 
unreasonable time after the owner 
had or might have had notice of its 
presence and the resulting danger, 
the owner is not liable for injury to 
a person lawfully on the premises 
and having the status of an invitee, 
caused by the falling of snow from 


the roof. Dugal v. Peoples Bank, 34 
N. B. 581. 
23. Charlie’s Transfer Co, v. Ma- 


lone, 159 Ala. 325, 48 S 705; Grasselli 


Dyestuff Corp. v. Campbell, (Mass.) 
156 NE 17. 
[a] Freezing.—The owner or per- 


son in control of a building must ex- 
ercise reasonable care to prevent in- 
jury resulting from the freezing of 
water and the bursting of a water 
heater. Grasselli Dyestuff Corp. v. 
Campbell, (Mass.) 156 NE 17. 

24. Smith vy. Johnson, 219 Mass. 
142, 106 NE 604, LRA1915F 572, Ann 
Cas1916D 1234. 


[a] Swinging by another cus- 


trances;?7 to store aisles and. passageways ;** to de- 


tomer.—(1) One entering a store, who 
is injured through the negligent act 
of another customer preceding her 
and allowing the door to swing back 
against her, is not entitled to re- 
cover as against the store owner 
where his failure to furnish door- 
keepers or attendants in no way con- 
tributed to the accident. Smith v. 
Johnson, 219 Mass. 142, 106 NE 604, 
LRA1915F 572, AnnCasl1916D 1234. 
(2) A similar rule has been applied 
in the case of an injury caused by 
the swinging back of the other half 
of a double storm door, one half of 
which plaintiff was attempting to 
open. Dolan y. Callender, etc., Co., 26 
R. I. 198, 58 A 655. 


25. Buzzell v. R. H. White Co., 220. 
Mass. 129, 107 NE 385. 
[a] Retarding devices.—(1) Where 


it is shown that not more than two 
out of ninety revolving doors have 
governing devices, the absence of 
such a device does not establish neg- 
ligence. Buzzell y. R. H. White Co., 
220 Mass. 129, 107 NE 385. (2) The 
fact that rubber strips placed on the 
door to prevent the passage of air, 
and not to retard the swing of the 
door, became worn does not’ show 
negligence. Buzzell v. R. H. White 
Co., supra. (3) It may be negligence 
to fail to inspect friction strips and 
adjust them on their becoming worn. 
Norton v. Chandler, 221 Mass. 99, 108 
NE 897. 

26. Buckingham vy. Fisher, 70 Ill. 
121; Larson v. Red River Transp. Co., 
111 Minn. 427,,127 NW 185. 

27. Long v. John Breuner Co., 36 
Cal. A. 630, 172 P 1132; Flatley v. 
Acme Garage, 196 Iowa 82, 194 NW 
180;, Downing v. Merchants’ Nat. 
Bank, 192 Iowa 1250, 184 NW 722, 20 
ALR 1138; Hoyt v. Woodbury, 200 
Mass, 343, 86 NE 772, 22 LRANS 730; 
Tonner v. Smith, 114 Wash. 311, 194 
183 ‘ 

[a] Two entrances—one danger- 
ous.—The maintenance of an unfas- 
tened door and unguarded entrance 
to the cellar in close proximity to the 
main entrance to the building, with-. 
out any sign to distinguish the one 
from the other, renders the condi- 
tions connected with the approach to 
the main entrance misleading and 
dangerous. Foren y, Rodick, 90 Me. 
276, 38 A 175; Clopp v. Mear, 134 Pa. 
203, 19 A 504, 

[b] Ordinary method of construc- 
tion is sufficient, hence the owner is 
not liable because of a difference in 
the levels between entrances. Hertz 
v. Advertiser Co., 201 Ala, 416, 78 S 
794, LRA1918F 137; Hoyt v. Wood- 
bury, 200 Mass. 3438, 86 NE 772, 22 
LRANS 730. 

{c] Guard rails at the side of a 
garage entrance for the protection 
of door jambs ten inches from a jamb 
at the floor line and sloping back to 
the building wall are, as a matter of 
law, not negligently constructed and 
maintained. Flatley v. Acme Garage, 
196 Iowa 82, 194 NW 180, 

[ad] Driveway entrances. — (1) 
Maintenance of doorways of different 
heights may be negligence. Casey v. 
Ford Motor Co., 108 Nebr. 352, 187 
NW 922. (2) The owner of a grain 
elevator who maintained an archway 
at the entrance thereto at a lower 
height than was usual in approaches 
to grain elevators was negligent and 
was liable to one who, while riding 
on a load of wheat sacks under the 
archway, was injured by being 
crowded between the arch and the 
load. Larson v. Red River Transp. 
Co., 111. Minn. 427, 127 NW 185. 

28. Ala.—Reed v. L. Hammel Dry 
Goods Co,, 215 Ala. 494, 111 S 2387. 

Cal.—Oles v. Kahn, (A.) 253 P 158; 
Brinkworth v. Sam Seelig Co., 51 Cal. 
A, 668,-197 P 427. 

Kan.—Reese v. Abeles, 100 Kan. 
518, 164 P 1080, LRA1917E 747. 


— 
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Pt 


_ fective floors;?° to defective®® or obstructed®! stair- 
» ways; to open and unguarded trapdoors*®? or other 
; openings?® in floors and passages; and to unguarded 
or defective platforms or passageways.** 
has taken all proper care to render a building safe 
is not liable for unknown and hidden defects in it,*> 


La.—Williams v. Liberty Stores, 
149 La. 450, 87 S 233. 

N. Y.—Ford v. Wanamaker, 165 
App. Div. 284; 150. NYS. 795. 

[a] Swinging door.—Liability may 
~pe predicated upon the maintenance 
of a swinging door so close to an 
aisle or passageway in a store that 
shoppers are in danger of being 


struck. Ford v. Wanamaker, 165 
App. Div. 284, 150 NYS 795. 
29. Bloomer v. Snellenburg, 221 


Pa.-25, 69, A 1124, 21 LRANS ; 464; 
Polenske Views Lat? 18 Pa, Super. 474; 
Axford v. Prior, 14 Wkly. Rep. 614: 

[a] Holes. — Start v. National 
Newspapers’ Assoc., (Mo. A.) 253 SW 
42; Stark v. Great Atlantic, etc., Tea 
Co., CNed.) 183-A. P72: Stern. v. Miller, 
60 Misc. 103, 111 NYS 659. ° 

[b] Fixture.—In an action against 
a grocery company for injuries to a 
customer by a defective. floor, it is no 
defense that the depression in the 
floor was a fixture, which under the 
terms of its lease the company could 
not remove, since, having invited the 
public into its store, it was required 
to provide a reasonably safe place 
for the public, even though the build- 
ing was owned by another. Hill Gro- 
cery Co. v. Hameker, 18 Ala. A. 84, 
89 S. 850. 

[ce] Imcline across aisle of store 
connecting. floors of different levels. 
Bloomer y. Snellenburg, 221 Pa. 25, 
69 A 1124, 21 LRANS 464. 

[d] Standard device. — A pro- 
prietor of a store is liable for in- 
juries to a customer by a depression 
in the concrete floor negligently per- 
mitted to remain there by the pro- 
prietor, although the depression 
might have been a standard device, 
performing a useful function in the 


ordinary and approved way. Hill 
Grocery Co. v. Hameker, 18 Ala. A. 
84, 89 S 850. 

30. Ill.—Field v. LeBosky, 133 Ill. 
A, 316. : 

Mass.—Chick v. Gilchrist Co., 208 


Mass. 183, 94 NE 276; Lord v. Sherer 
Dry Goods Co., 205 Mass. 1, 90 NE 
1153, 137 AmSR 420, 27 LRANS 232, 
18 AnnCas 41. See Toland v. Paine 
Furniture Co., 179 Mass. 501, 61 NE 
52 (where customer tripped on mat 
at head of stairs). 

. J.—Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 A 324, 34 LRANS 
1077, AnnCas1912D 139: Spicer v. 
Boice, 66 N. J. Le 434, 49 A 441. 

N. Y.—Larkin v. O'Neill, Oy NES Ys 
221, 23 NE 563. . 

Eng.—Crafter v. Metropolitan ‘R. 
Cor PL, TRC E3005 Wright vy. e- 
fever, 51 Wkly. Rep. 149. But see 
Burchell v. Hickisson, 50 L. J. Q. B. 
101 (holding the owner not liable 
where the defective condition was 
obvious). 

“The proprietor of a store... is 
bound to exercise reasonable care 
and prudence to keep the stairways 
therein, which the public is tacitly 
invited to use, safe for that pur- 
pose.’ Broadston v. Beddeo Cloth- 
ing Co., 104 Nebr. 604, 178 NW 190. 

[a] Ordinary construction of stair- 
way in store is not negligence. Field 
v. LeBosky, 133 Ill. A. 316; Chick ‘v. 
Gilchrist Co., 208 Mass. 183, 94 NE 
276; Lord v. Sherer Dry Goods Co.} 
205 Mass. 1, 90 NH 1153, 137 AmSR 
420, 27 LRANS 232) 8 ~ Annas 41, 
See Kynoch_ v. Montreal Bank, 
[1923] 3 DomLR 877, [1923] 3 West 
Wkly 161 [aff 69 DomLR 743] (evi- 
dence not showing liability for in- 
juries sustained by falling over a 
stair rail). 

[b] he owner of an unfinished 
tenement house who invites a pros- 


[45 C. J.—a]J 


NEGLIGENCE 


_ builder.?® 
One who 


and design.*7 


pective tenant to inspect the prem- 
ises and assures him that the stair- 
ways are safe is liable for an injury 
to such prospective tenant due to 
the cleats in the stairways being 


loose. Sleeper v. Park, 232 Mass. 292, 
122 NE 315. 
[c] Negligence not shown.—(1) 


Where plaintiff, a customer in de- 
fendant’s store, was injured when 
her foot slipped on the worn part of 
a marble slab in the floor of the land- 
ing of a stairway, the nose of the 
Slab being worn down eleven six- 
teenths of an inch, making a grad- 
ual and slight slanting of the sur 
face, and it was not shown that there 
had ever been an accident, on the 
stairway before, defendant was not 
liable. Tryon v. Chalmers, 205 App. 
Div. 816, 200 NYS 362 [app dism 
240 N. Y. 580 mem, 148 NE 713 
mem]. (2) Where the front of each 
step of a stairway was directly over 
the rear of the tread of the step be- 
low, there being no _ overlapping 
tread, and there was no evidence that 
this was an unusual or improper 
method of construction, and it ap- 
peared that the stairway had been 
in use for many years without acci- 
dent to children, defendant was not 
guilty of negligence as to plaintiff, 
who claimed:that on account of the 
method of construction there was 
greater chance of one’s heel being 
caught in descending. Reilly v. New 
Rochelle Bd. of Education, 205 App. 
Div. 431, 200 NYS 50. 

31. Roth v.-'G: A. Feld Co., “59 
Mise. 214, 110 NYS 427. 

[a] Board on fresh paint.—A 
storekeeper is not liable for an in- 
jury to a customer stepping on a 


board placed on freshly painted steps. 


Vogt v. Wurmb, (Mo.) 300 SW 278. 
'[{b] Leaving a feather duster upon 
a stairway upon which a customer 
slips and falls is negligence. Gra- 
ham v. Joseph H. Bauland Co., 97 
App. Div. 141, 89 NYS 595. 


[c] The placing of a slippery skid 
in the middle of a stairway, over 
which customers are invited to 


ascend and descend, in Such a way as 
not to be likely to attract the atten- 
tion of shoppers familiar with the 
stairway, and without any means be- 
ing adopted to warn such custom- 
ers, is negligence. Quirk v. Siegel- 
Cooper Co., 48 App. Div. 464, 60 NYS 
228 [aff 26 Misc. 244, 56 NYS 49]. 

[d] A stair step so worn that a 
nail projects three sixteenths of an 
inch is not a defect rendering de- 
fendant liable for injuries sustained 
by plaintiff by catching his heel on 
the nail and falling. Jennings v. 
‘Tompkins, 180 Mass. 302, 62 NE 265. 

32. Cal.—Braun v. Vallade, 33 Cal. 
A. 279, 164 P 904. 

Mass.—Drennan v. Grady, 167 
Mass. 415, 45 NE 741, 

Schmidt, 104 

53 AmSR.-462. 


Mich.—Pelton  v. 
Mich. 345, 62 NW 552, 

Mo.—Beckermann v. EH. H. Kort- 
kamp Jewelry Co., 175 Mo. A. 279, 157 
Sw 855; Moore v. Korte, 77 Mo. A. 
500. 


N. Y.—Wilson v. Olano, 28 App. 
Div. 448, 51 NYS 109; Binney v. 
Carney, 20 App. Div. 621, 46 NYS 
SOM a3 


Ss. C.—League v. Stradley, 68 S. C. 
515, 47 SE 975; Freer v. Cameron, 38 
Sei@r ta 228, 55 “Am 663; 


Wis.—Schabow v. Wisconsin 
Mractyetes, GO... Lod OWS, leo, Loo 
NW 951; Barowski v. Schulz, 112 


Wis, 415, 88 NW 236. 
Eng.—Dickson v. Scott, 30 T. L. R. 
256. 


‘NYS 106; 


vin the plans, 


[45 C.5.] 865 


as for example, where he has committed its plan 
and construction to a competent architect and 
Nor is the owner of a building respon- 
sible for injuries resulting from unusual and unex- 
pected uses of his property, contrary to its purpose 


Ont.—Hasson vy. Wood, 22 Ont. 66; 
Cis v. Montreal Tel. Co., 42 U. C. 
QiVeBecbiit: 

[a] It is not negligence per se for 
a storekeeper to maintain a cellar- 
way ordinarily covered with a trap- 
door for use in his business, al- 
though, when open and unguarded, it 
may be considered a trap. Montague 
v. Hanson, 38 Mont. 376, 99 P 1068. 

33. Christopher Co. v. Russell, 63 

Fla. 191,-58 S 45, AnnCas1913C 564; 
Ward v. Hill, 125 App. Div. 587, 110 
Clopp v. Mear, 134 Pa. 
203, 19° oe 504; Smith v. Parkersburg 
Co- -operative Assoc., 48 W. Va. 232, 
37 SE 645. But see Wilsey v. Jew- 
ett, 122 Iowa 315, 98 NW 114 (open- 
ing must be dangerous pitfall). 
Fim mean shafts see infra §§ 295, 
Start v. National Newspapers’ 
, (Mo. A.) 253 SW 42; Camp v. 
Wood, 76 N. Y. 92, 32 AmR 282; 'To- 
ledo Real Estate, ete., Co. v. Putney, 
20.Oh. Cir. Ct. 486, 10 Oh. Cir. Dec. 
698; Texas Loan Agency v. Fleming, 
18 Tex. Civ. A..668, 46 SW 638. 

35. Walden v. Finch, 70 Pa. 460. 

36. Burke -v. Ireland, 47 App. Div. 
428, 62 NYS 453 [rev on other 
grounds 166 N. Y. 305, 59 NE 914]; 
Davig Bakery v. Dozier, 139 Va. 628, 
124 SE 411;.-Searle v. Laverick, L. 
SHOk-B! 122: Brazier v. Polytechnic¢ 
LS, OAs RY & F. 507; Valiquette v. 
Fraser, 9 Ont. L.. 57, 4 OntWR 5438, 25 
CanLTOceNotes 36 [app dism 12 
Ont. L. 4, 8 OntWR 55 (app dism 39 
Can. S. C. 1, 27 CanLTOccNotes 
486) ]. 

“Where an owner unreservedly 
commissions a competent architect, 
pursuing an independent employ- 
ment, to prepare plans and specifica- 
tions for a contemplated structure, 
the owner may rely upon the safety, 
efficiency, and sufficiency of the re- 
sult of the architect’s labors and 
skill until the prudence and care at- 
tributed to the ordinarily prudent’ 
and. careful: man,- likewise circum- 
stanced and informed, suggests a sus- 
pénsion or withdrawal of that con- 
fidence and_ reliance.” Looker  v. 
Gulf Coast Fair, 203 Ala. 42, 45,- 81 
$1832. 

[a] Reason for rule.—‘‘Compara- 
tively few persons are skilled in the 
science of constructing buildings, 
and necessarily they must depend 
upon those who have made it a study. 
Therefore when an owner has exer- 
cised due care to employ an archi- 


itect to prepare plans and specifica- 


tions, and builds accordingly, he 
should not be held liable for any de- 
fects unless they were such that he 
should have known of them.” Prest- 
O-Lite Co. v. Skeel, 182 Ind. 593, 596, 
106 NE 3865, AnnCas1917A 474. , 
[b] Interference. — Where the 
owner of land employs a competent 
architect to design a building, he 
must show affirmatively that he 
fairly committed the subject matter 
to the architect, and that the defects 
in the design were not caused by 
his interference or direction, in or- 
der to relieve himself from liability 
for injuries to an employee of the 
contractor caused by inherent defects 
Burke v. Ireland, 47 
App. Div. 428, 62 NYS 453 [rev on 


other grounds 166 N. Y. 305, 59 NE 
914]; Fox v. Ireland, 46 App... Div. 
541, 61 NYS 1061. 

37. Kucera y. Grigsby, (Oh. <A.) 


156 NE 249. 

{a] Mlustrations.—(1) Plaintiff, as 
an employee of an independent con- 
tractor, was engaged as a tinner in 


866 - [45 C.J.) 


Stairway openings. It is not ordinarily negligence 
to maintain an open stairway entrance without 
guarding it where the place is well lighted.*® 
ever, a stairway may beso located that it may be 
negligence to fail to guard it,°® or the opening may 
be so darkened or obscured as to require a notice 
or warning,*® and it may be negligence to fail to 
give notice that steps have been removed.*? 
owner is not required to provide such safeguards 
as will prevent, at all hazards, injuries to persons 
who are oblivious to their surroundings. * 


Difference in floor levels.** 


there is a slight difference between floor levels in 
different parts of a business building which the pub- 
lie are invited to enter does not in “itself constitute 


negligence.** 
Smooth or slippery surfaces. 


use. 
or to have an oiled floor.** 


the repair or construction of a gutter 
on defendant’s house. The gutter 
was immediately under a dormer 
window, not yet fully completed, the 
frame of which was left insecurely 
fastened until the carpenter should 
at the proper time permanently 
fasten it as a component part of the 
building. Plaintiff used the insecure 
window frame above the gutter in- 
stead of a ladder in the performance 
of his work, and in the absence of a 
ladder or other convenience it became 
necessary for him, in order to sus- 
tain his equilibrium, to clutch the 
insecure window frame and thus sub- 
ject it to a use for which it was not 
originally intended and which placed 
it under a greater strnin than it 
would have been called upon to meet 
for its ordinary and legitimate pur- 
poses, as a result of which plaintiff 
was injured. It was held that de- 
fendant was not liable. Kucera v. 
Grigsby, (Oh. A.) .156 NE 249. (2) 
The fact that a railing when used for 
a purpose for which it was not in- 
tended gives way is not sufficient 
upon which to base a charge of neg- 
peeaee: Durkin v. Field, 161 Ill. A. 

05. 

Extent of invitation as to use gen- 
erally see supra § 243. 

38. Woolworth v. Conboy, 170 Fed. 
934, 95 CCA 404, 28 LRANS 7438; 
Evans v. Orttenburger, 242 Mich. 57, 
217 NW 7538; Accousi v. G. A. Stowers 
Furniture Co., (Tex. Civ. A.) 87 SW 
861; Dunn v. Kemp, 36 Wash. 183, 
78 P 782. 

39. View v. Metropolitan West 
nade El. R. Co., 166 Ill. A. 154; Down- 


ng v. Merchants’ Nat. Bank, 192 
Towa 1250, 184 NW 722, 20 ALR 
113 

40. Kan.—Reese v. Abeles, 100 
Kan. 518, 164 P 1080, LRA1917E 
747, 


Mich.—Evans v. Orttenburger, 242 
Mich. 57, 217 NW 753. 


N. Y.—Chiefetz v. Hills, 86 Misc. 
7, 148 NYS 103. 
Wash.—Emmons vy. Charlton, 63 


Wash, 276, 115 P 1638 
Wis.—Lehman v. Amsterdam Cof- 
fee Co., 146 Wis. 213, 181 NW 362. 
[a] For example (1) where a cus- 
tomer in a store was invited to look 
at some goods on the shelves, with- 
out warning of an open stairway, 
partly darkened by piles of merchan- 
dise, and fell through the stairway 
and was injured, the merchant was 
negligent. Reese v, Abeles, 100 Kan. 
518, 164 P 1080, LRAI917E 747. (2) 
Where plaintiff’ went to a dark loft 
to examine goods with defendant’s 
salesman, and fell down an_ un- 
guarded stairway, of the existence 
of which he was ignorant, the fail- 


The mere fact that 
a floor*® or step*® becomes smooth or is smooth does 
not establish negligence in permitting its continued 
Likewise, it is not negligence to oil a floor 
Further, a floor need 


NEGLIGENCE 


How- 


room.®1 


The 
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only be made reasonably safe,*® and if it is in such 

condition no particular kind of floor material or 
_ covering need be adopted.*® 

allow a rubber mat to lie unfastened upon a marble 

floor,®° or to permit a small carpet to remain spread 

out on a smooth hardwood floor in a carpet show- 
Reasonable care is all that is demanded 
to prevent injury from ice forming in a vestibule 
under stormy conditions.°? 

Notice and opportunity to remedy. 
gence is predicated upon the failure to keep the 
The mere fact that remises in repair, it must be shown that the de- 

Peclive condition has either been brought to the no- 
tice of defendant or has existed for such time as 
would have afforded sufficient opportunity to make 


It is not negligence to 


Where negli- 


proper inspection of the premises to ascertain their 


ure of defendant’s salesman to warn 
him of the danger constituted ac- 
tionable negligence. Cheifetz v. 
Hills, 86 Misc. 7, 148 NYS 103. 

Notice or warning of danger gen- 
erally see infra §§ 301-308. 

41. Jackson v. Grayson, 13h Bas 
Dist. 467. 

42. Dehn v. Buck, 165 Minn. 310, 
206 NW 435. 

{a] Illustration. — Plaintiff en- 
tered defendant’s building to visit 
a friend who lived in one of the up- 
stairs apartments. In the lobby 
there were two doors, one leading 
upstairs and the other to the base- 
ment, and at the time the basement 
door was open and the other closed. 
It was perfectly obvious to an ordi- 
nary observer that the basement 
door could not lead upstairs and 
plaintiff had been in the building be- 
fore and knew how to get upstairs. 
Nevertheless she absentmindedly 
stepped into the basement doorway 
and fell. It was held that defend- 
ant was not liable. Dehn v. Buck, 
165 Minn. 310, 206 NW 435. 

Nonliability as insurer generally 
see supra § 10. 

43. Lighting see infra § 297. 

44. Bell v. Central Nat. Bank, 28 
App. (D. C.) 580; Ware y. Boston 
Evangelical Baptist Benev., etc., Soc., 
181 Mass. 285, 63 NE 885; Albachten 
v. Golden Rule, 135 Minn. 3881, 160 
NW 1012. 

[a] Rule applied. — The proprie- 
tor of a store is not liable, because 
of scarcity of light, for injury to a 
customer while coming out of the 
toilet, in falling over a step, which 
she had seen and ascended when she 
entered, but had forgotten before she 
came out, and which she might have 
seen and located on coming out had 
she waited a moment after opening 
the door. Main vy. Lehman, 294 Mo. 
579, 243 Sw 91. 

[b] Intersecting hallways. — Al- 
bachten v. Golden Rule, 135 Minn. 
ae 160 NW_ 1012. 

45. Garland v. Furst Store, 93 N. 
J. L. 127, 107 A 38, 56 ALR 275; Mur- 
phy v. Hudson, etc., R. Co.; 180 App. 
Div. 585, 167 NYS 895. 

[a] Concrete.—Use of concrete 
for floors is not in itself a negli- 
gent act, although concrete floors are 
more or less slippery. Abbott v. 
Richmond County Country Club, 211 
App. Div. 231, 207 NYS 183 [aft 240 
N. Y. 693 mem, 148 NE 762 mem]. 

[b] Either marble or hardwood 
floors or steps are slippery, but their 
use is not in itself a negligent act, 
and there is no liability for a fall 
caused merely because the surface is 
hard and smooth. Tryon v. Chal- 
mers, 205 App. Div. 816, 200 NYS 


condition as to safety and to repair their defects.** 
A like rule has been applied in the case of a 
slippery condition resulting from snow or ice,°* or 
water,°> or other substances,®* or to snow or ice 
falling from a roof.5? 


362 [app dism 240 N. Y. 580 mem, 
148 NE 713 mem]. 

[c] Unpolished marble.—The con- 
struction of the floors of the corri- 
dors of an office building with un- 
polished marble slabs customarily 
used for such purposes in like build- 
ings does not of itself show a failure 
of the owner to exercise due care to 
render the corridors safe for those 
who may lawfully use them, and one 
lawfully in the building may not re- 
cover for injuries caused by slip- 
ping on the floor of a corridor on 
mere proof of the character of the 


floor. Wilson v. Werry, (Tex. Civ. 
A.) 137 SW 390 

46. Walker v. F. W. Grand 
5-10-25 Cent Stores, Ine, (N. J. 


Sup.) 137 A 563. 

[a] Worn and slippery marble 
steps do not impose liability on the 
owner for injury of a person falling 
thereon, in the absence of showing 


that the owner knew that the steps. 


were dangerous. Tryon y. Chalmers, 
205 App. Div. 816, 200 NYS 362 [app 
dism 240 N. Y. 580 mem, 148 NE 713 
mem]. Knowledge of defect or dan- 
ger generally see supra §§ 25-30. 

{b] Worn brass nosing on edge 
of store step.—Walker v. F. & W. 
Grand 5-10-25 Cent Stores, Inc., (N. 
J. Sup.) 137 A 568. 

47. Abbott v. Richmond County 
Country Club, 211 App. Div. 231, 207 
NYS 183 [aff 240 N. Y. 693 mem, 
148 NE 762 mem]; Spickernagle v. 
Woolworth, 236 Pa. 496, 84 A 909, 
AnnCasl1914A 132. 

48. Mullen v. Sensenbrenner Mer- 
cantile Co., (Mo.) 260 SW 982. 

» Mullen v. Sensenbrenner Mer- 
cantile Co., supra. 

50. Fons Steinsitz v. Wanamaker, 
154 NYS 26 

51. Chilbere v. Standard Furni- 
ture Co., 63 Wash. 414, 115 P 837, 34 
LRANS 1079. 

52. Levy v. Market, ete. Nat. 
Bank, 153 NYS 972, 

53. Schnatterer v. Bamberger, 81 
Ned. Le 658.79 2A 324,34 sRANS 
1077, AnnCasi912D 139. 

Duty to repair or remedy defect 
see infra § 300. 

Knowledge of Re neee or danger gen- 
erally see supra §§ 25-30. 

54. Bell v. aie Atlantic, 
Tea Co., 288 Pa. 160, 185 A 607. 

55. Bornstein vy. Wea det White Co., 
(Mass.) 155 NE 661; Anderson v. Se- 
attle Park Co., 79 Wash. 575, 140 P 


698. 

56. Graham v. F. W. 
Co., Inc., (Tex. Civ. A.) 277 SW 223. 
Lundgren v. Gimbel, 191 Wis. 521, 
ee be 678. 


B. 581. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


etc., 


Woolworth - 


Dugal y. Peoples Bank, 34 N.- 


enn 


So 
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[§ 290] 6. Elevators, Hoists, and Shafts.5* The 
degree of care necessary in the operation of freight 
elevators is less than that required in the case of 
The weight of authority is 
that the operator of such an elevator is bound to 
use only reasonable and ordinary eare and diligence 
to keep it safe,°® and is lable for injury to any 
person lawfully using it, who is himself guilty of 
no contributory negligence, occasioned by the want 
The owner has dis- 
charged his duty if he has provided the elevator 
with the appliances which are in common use,*! and 
has exercised reasonable care in inspecting, repair- 


passenger elevators. 


of such care and diligence.®° 


ing, and management. 
Toward whom duty exists. 


58. Cross references: 

Care required of master see Master 
and Servant §§ 476, 477. 

Care required of operator of passen- 
ger elevator see Carriers §§ 1036, 
1307. 

Liability of innkeepér for injuries 
by elevator see Innkeepers §§ 70, 
71. 

Unguarded elevator shafts see infra 
§§ 295, 296. 

59. D. C.—LeFoe v. Corby Co., 38 

App. 54. 

Ill.—Springer v. Ford, 88 Ill. A. 
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Ky.—Kentucky Distilleries,  etc., 
Co. v. Leonard, 79 SW 281, 25 Kyl 
2046. 

Mich.—Hall v. Murdock, 114 Mich. 
233, 72 NW 150. 

Mo.—State v. Trimble, 312 Mo. 322, 
279 SW 60, 63 [cit Cyc]; Marshall v. 
United R. Cos., (A.) 184 SW 159. 

* See State v. Green, 95 Md. 217, 52 
A.673 (negligence not established). 

[a] Invitation to ride on elevator. 
—The proprietor of an elevator, by 
inviting to ride thereon one who 
knew it was intended for a freight 
elevator, did not thereby become 
liable for the degree of care re- 
quired of a carrier of passengers. 
Hall v. Murdock, 114 Mich. 233, 72 
Nw 150. 

[b] Custom of certain persons to 
ride on elevator.—The mere fact that 
occupants of a block were accus- 
tomed to ride upon an elevator is not 
evidence that its owner intended it to 
be a passenger elevator, although he 
knew it was so used. Holl v. Mur- 
dock, 114 Mich. 233, 72 NW 150. 

[c] Absence of safety devices 
proper for passenger elevator.—In an 
action for personal injuries result- 
ing from the fall of a freight ele- 
vator, it is not sufficient to prove 
that the elevator was not equipped 
with the safety devices proper for 
a passenger elevator. Hall v. Mur- 
dock, 114 Mich, 233, 72 NW 150. 

[d] Sheathing’ or inclosing. — 
Proper care in the construction of 
freight elevators does not, in gen- 
eral, require that they be wholly in- 
closed or sheathed. Obermeyer v. 
F. H. Logeman Chair Mfg. Co., 120 
Mo. A. 59, 96 SW 673 [aff 229 Mo. 
97, 129 SW. 209]. 

60. D. C.—LeFoe y. Corby Co., 38 
A 


64, 

Tii.—-Mueller v. Phelps, 159 Ill. A. 
590 [aff 252 Ill. 630, 97 NE 228]. 

Ky.—Eilerman v. Farmer, 118 SW 
289; Ford v. Crigler, 74 SW 661, 25 
KyL 56. 

Mass.—Cleary v. Cavanaugh, 219 
Mass. 281, 106 NE 998. 

Mo.—State v. Trimble, 312 Mo. 
322, 279 SW 60, 63 [cit Cyc]. 

Ni Yi~+Grifahn v.\Kreizer, 171..N. 
Y. 661, 64 NE 1121 [aff 62 App. Div. 
413, 70 NYS 973]; Ferris v. Aldrich, 
12 NYS 482. : 

[a] Considering character of in- 
strumentality.—In an action for per- 
sonal injuries by one injured in the 
operation of a freight elevator, the 
jury, in determining the question as 
to what constituted reasonable care 
on the part of defendant in keeping 
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' has taken over the control and repair of an elevator 
for the promotion of his own interests to exercise 
ordinary care to maintain them in a condition of rea- 
sonable safety for use does not depend upon a con- 
tractual obligation toward the user.*? 
ation of elevators reasonable care and precaution 
must be taken against injuries to persons working 
in a place where they may be injured by such ele- 


In the oper- 


[§ 291] 7. Traps and Pitfalls. Subject to the gen- 
eral rules already considered as to the persons 
toward whom a duty of ¢are exists®® one must exer- 
cise reasonable care to protect persons rightfully 


upon his premises from traps, pitfalls, or hidden 


dangers.®® 


the elevator in repair, should take 
into consideration the character of 
the instrumentality, its liability to 
get out of repair, and the conse- 
quences reasonably likely to ensue 
from any negligence in that regard. 
Eerie v. Corby \Co., 38 App. (D. C.) 


[b] Where a boy was riding on 
the top of an elevator with the 
knowledge and at least the implied 
permission of defendant’s employee 
who was operating the elevator, and 
such employee started the elevator 
in motion as the boy was about to 
get off the top, injuring him, the 
employee was guilty of negligence 
for which defendant was liable. Da- 
vis v. Ohio Valley Banking, etc., Co., 
127 Ky. 800, 808, 106 SW 843, 32 Kyi 
627, 15 LRANS 402 (“It would be a 
cruel and inhuman. doctrine to an- 
nounce that a person operating a 
dangerous instrumentality like an 
elevator might have actual knowl- 
edge of the fact that some person 
was riding on it in an unsafe place, 
where he was likely to be injured 
at any time, and yet not be responsi- 
ble for his injury or death, on the 
theory that at the very moment of 
the accident, caused by his sudden 
starting of the machine, he did not 
actually know the person was yet 
in his perilous position, although he 
could have known it merely by look- 
ing in the direction’’). 

61. Hall v. Murdock, 114 Mich. 
233, 72 NW 150. 

62. Hall v. Murdock, supra; Grif- 
fen v. Manice, 166 N. Y. 188, 59 NE 
925, 82 AmSR 6380, 52 LRA 922; Sack 
v. Ralston, 220 Pa. 216, 69 A 671, 17 
LRANS 104. 

63. Fox v. Dallas Hotel Co., 111 
Tex. 461, 240 SW 517 [aff (Civ. A.) 
196 SW 647]. 

[a] One taking over the control 
and repair of the elevators in a 
building becomes charged with the 
common-law duty to one rightfully 
using them, as a night watchman in 
the employ of the lessee of part of 
the building, to exercise ordinary 
care to maintain them in a condition 
of reasonable safety for use, irre- 
spective of any contract with the 
lessee, Fox v. Dallas Hotel Co., 111 
Tex. 461, 240 SW 517 [aff (Civ. A.) 
196 SW 647]. 

Noncontractual duties generally see 


supra § 18. 
64. Otis El. Co. v. Wilson, 147 Ky. 
676, 145 SW 391; Gunnell v. Van 


Bmon El... Co; 81; Or, 408,. 159. P’ 971; 
Chamberlain v. Lee, 148 Tenn. 637, 
257 SW 415. See Lynch v. Elektron 
Mfg. Co., 195 N. Y. 171, 88 NE 48 
(defendant held not negligent). 

65. See supra §§ 129-249. 

66. Ala.—Nashville, etc., R. Co. v. 
Blackwell, 201 Ala. 657, 79 S 129; 
Scheuermann v. Secharfenberg, 163 
Ala. 337, 50 S 335, 136 AmSR 74, 24 
LRANS 369, 19 AnnCas 937. 
*Jll._—O’Malley v. Marquardt, 170 
Ill, A. 278. 

N. Y.—Campbell v. Da Parma, 193 
App. Div. 905, 188 NYS 679. 

N. C.—Briscoe v. Henderson Light- 
ing, etc, Co., 148 N. C, 396, 62 SE 


600, 19 LRANS 1116. 

Wis.—Zetley v. Jame Realty Co., 
185 Wis. 205, 201 NW 252; Brinilson 
v. Chicago, etc., Co., 144 Wis. 614, 
129 NW 664, 32 LRANS 359. 

Eng:—Hayward v. Drury Lane The- 
atre, Ltd., [1917] 2 K. B. 899. See 
Harris v. Perry, [1903] 2 K. B. 219 
(recognizing rule). 

Can.—J. W. McGuire Co. v. Bridger, 
49 Can. S. C. 632, 20 DomLR 45. 

[a] Held trap or pitfall: (1) In- 
securely covered hot water well in 
alley way. - Briscoe v. Henderson 
Lighting, ete., Co., 148 N. C. 396, 62 
SE 600, 19 LRANS 1116. (2) Open 
hot water tank on floor level. Ward 
v. Hill, 125 App. Div. 587, 110 NYS 
106. (3) A steam and hot water pit 
in a breakwater along the shore of a 
lake over which the public was com- 
monly permitted to pass, and having 
a hole in the covering obscured by 
steam. Brinilson v. Chicago, etc., R. 
Co., 144 Wis. 614,.129 NW _ 664, 32 
LRANS 359. (4) Piles of live coals 
covered with ashes on vacant land 
frequented by children. Penso v. Mc- 
Cormick, 125 Ind. 116, 25 NE 156, 


21 AmSR 211, 9 LRA 313. Contra 
American Advertising, etc, Co. v. 
Flannigan, 100 Ill. A. 452; Feehan 


v. Dobson, 10 Pa. Super, 6, 44 Wkly 
NC 65. (5) Tilted .gratings over 
holes. Finnigan v. Biehl, 30 Misc. 
735, 68 NYS’ 147 frev 61° NYS 
1116]. (6) Exhaust steam barrel 
set in ground. Kinchlow v. Mid- 
land El. Co., 57 Kan. 374, 46 P 703. 
(7) Guy wires to telephone poles. 
Grant v. Sunset Tel., etc., Co., 7 Cal. 
A. .267, 94 P 368; Wilson v. Great 
Southern Tel., ete., Co., 41 La. Ann. 
1041, 6 S 781. (8) Falling of bales 
White v. France, 2 C. P. D. 


[b]. Held not trap or pitfall: (1) 
Steps inside door from street level 
to floor level. Hertz v. Advertiser 
Co., 201 Ala. 416, 78 S 794, LRA1918F 
137. (2) Electric cable under ele- 
vated sidewalk. Commonwealth Elec- 
tric Co. v. Melville, 210 Ill. 70, 70 NE 
1052. (3) Skylight shaft in apart- 
ment house. Gray v. Elgutter, 5 La. 
A, 315. (4) Unfastened roof purlin 
where building is in course of con- 
struction and some of the purlins are 
lying flat and others standing. Mor- 
risey v. Boston, etc., R. Co., 230 Masg. 
171, 119 NE 675. (5) Covered ex- 
haust barrel, maintained in connec- 
tion with a shingle mill, full of hot 
water, from which a plug fastened 
in the bunghole came out occasioning 
injury by the hot water. Gordon v. 
Snoqualmie Lumber, ete, Co., 59 
Wash. +272, 109 P 1044, 29 LRANS 
88. (6) Well into which stray horse 
fell. Drysdale vy. Reid, 13 Sask. L. 
496, 55 DomLR 648, [1920] 3 West 
Wkly 832. (7) Swinging doors in a 
store. Pardington v. Abraham, 93 
App. Div. 359, 87 NYS 670 [aff 183 
N. Y. 553 mem, 76 NE 1102 mem]. 
(8) Ponds at public resort. Le 
Grand v.. Wilkes Barre, etc., Tract. 
Co,. 10 Pa. Super. 12. (9) An arti- 
ficial pool of water formed by accu- 
mulation of surface water in an ex- 
cavation on private property near a 
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[§ 292] D. Precautions against Injury**’—1, In 
General—a. Necessity. A person responsible for a 
place, agency, instrumentality, or operation which is 
dangerous and likely to cause injury or damage to. 
persons or property rightfully in its proximity is 
charged with the duty of taking due and suitable 
precautions to avoid injury or damage to’such per- 
sons or property;°*® and his failure to take such pre- 
cautions constitutes negligence.°® The person upon 
whom the duty devolves is not exeused from taking 
the necessary precautions by contracting with others 
to take the necessary precautionary measures,’? or 
because of the interference of third persons;*! but 
if a structure has been rendered dangerous by vis 
major or the act of a third person, which the owner 
had no reason to anticipate, he cannot be held hable 
for an injury or be bound to make the structure 


prevent injury.’ The expense of doing what may 
be necessary to prevent injury to others is not an 
absolute answer for failure to do so."8 

Obvious or known dangers. No precautions are 
necessary where the danger is obvious and uncon- 
cealed,’* or known to the person injured," or where 
it was the duty of the person injured to do the thing, 
failure to do which caused the injury.”® 

Accidents or injuries not reasonably anticipated. 
It is not negligence to fail to foresee and guard 
or provide against, or take precautionary measures 
to prevent, accidents or injuries resulting from a 


could not have been reasonably anticipated.” 


safe until he has had a reasonable time after it has - 
become dangerous to take necessary precautions to 


peculiar, unusual, and unexpected occurrence which 


highway. Hades v. American Cast- 
Iron Pipe Co., 208 Ala. 556, 94° S,593. 
(10) Visible barriers across paths. 
McCandless v. Phreaner, 24 Pa. Su- 
per. 383. 

Warning of traps or pitfalls see 
infra § 303. 

67. Duty of injured person to 
avoid danger see infra § 507 et seq. 

68. Ark.—Marianna Ice, etc., Co. v. 
Gill, 143 Ark. 400, 220 SW.463. 

Ind.—Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680. 

Iowa.—Edgington v. Burlington, 
ete., R. Co., 116 Iowa 410, 90 NW 
955. b> LRA 561: 

Mass.—O’Neil v. National Oil Co., 
231 Mass. 20: 120 NE 107. 

Mo.—Davoren v. Kansas City, 308 
Mo. 513, 273 SW 401, 40 ALR 4738. 

N. _Y.—Hughes. v. Harbor, ete., 
Bldg., ete., Assoc., 131 App. Div. 185, 
115 NYS 320. : 

N. D.—Ruehl vy. Lidgerwood Rural 
Wer (Coxe 20) IN 1656 130.4 INOW 7935 
LRA1918C 1068, AnnCas1914C_ 689. 

Oh.—Hannan vy. Ehrlich, 102 Oh. 
St. 176, 131 NE 504. 

[a] Person causing work to be 
done.—Where, in the making of an 
improvement or the execution of cer- 
tain work, it is manifest that injury 
is likely to result unless due pre- 
cautions are taken, a duty rests upon 
him who orders or causes the work 
to be done to see that such neces- 
Sary precautions are taken. Ruehl 
v. Lidgerwood Rural Tel. Co., 23 N. 
D. 6, 135 NW 793, LRAI1918C 1063, 
AnnCas1914C 680; Bertram v. North 
Winnipeg. Builders’ Assoc., (Man.) 23 
DomLR 534, 31 WestLR 430, 8 West 
Wkly 814. Persons liable for injuries 
generally see infra §§ 309-476. 

[b] Contractor.—(1) One who, in 
performance of a contract with the 
owner of premises for work thereon, 
makes an excavation in a driveway 
on the premises is bound to antici- 
pate that it may be dangerous to per- 
sons lawfully thereon, and to take 
suitable precautions to avoid injury 
to them. O’Neil v. National Oil Co., 
231 Mass. 20, 120 NE 107 (injury to 
housemaid employed by owner). (2) 
Also a contractor, employed to put a 
roof on a tall building so damaged by 
fire as to loosen the bricks at the 
top of the wall,-must take precau- 
tions to protect pedestrians on the 
sidewalk from injuries. by falling 
brick, Hughes v. Harbor, etc., Bldg., 
éte,,, Assoc, 131 App. Div, 185,115 
NYS 320 [motion for leave to app to 
Ct. of App. den 132 App. Div. 897 
mem, 116 NYS 1138 mem]. 

[c] , Precautions against fire. — 
Ship repairers employed to cut away 
a ventilator, who use for that pur- 
pose an oxyacetylene burner’ which 
sends out quantities of sparks and 
particles of molten metal, and who 
alone understand the risk attending 
the use of their machine, are under 
a duty to take precautions against 


from roof.—There 


'189 SW 632; Pickwick v. McCauliff, 


fire, or to warn the shipowners of the 
danger. Nautilus SS. Co. v. Henqder- 
son, [1919] 8S. C. 605. Fires generally 
see supra §§ 272-277. 3 

d] Preventing fall of snow or ice 
is a duty, apart 
from any obligation imposed by a 
municipal by-law, upon the owner or 
occupant of a building, the roof of 
which is so constructed that from 
natural causes the snow or ice which 
falls or collects upon it will natu- 
rally and probably slide from the 
roof, to take all reasonable means 
te prevent the snow or ice from fall- 
ing upon the adjoining property, or 
an adjoining highway, and causing 
damage to persons or property there. 
Meredith v. Peer, 39 Ont. L. 271, 
35 DomLR 592. 

[e] Pond in city.—One who causes 
a large body of surface water to ac- 
cumulate and form a pond in the 
heart of a city, and near to a pub- 
lic street, although on private prop- 
erty, is under an obligation to take 
reasonable precautions to see that 
no person is injured thereby. Davo- 
ren v. Kansas City, 308 Mo. 513, 273 
Sw 401, 40 ALR 473. 

[f] Duty not to increase hazard. 
—Where it was understood that, 
pending work under a contract for 
the repair of a building, defendant 
would continue to use the upper floors 
which were supported by decayed 
floor beams, defendant owed the con- 
tractor and his employees the duty 
not to increase the hazard of their 
work by unreasonably increasing the 
weight or load on such floors. Par- 
Lees v. Johnson, 208 N. Y. 337, 101 NE 

[g] Loading ship.—It is duty of 
stevedores engaged in loading a ship 
to be watchful of the safety. of per- 
sons on the ship, in the performance 
of their duties. Pepperman v. Over- 
seas Shipping Co., 216 App. Div, 512, 
215 NYS 574. 

Cross references: 

Duty to particular classes of persons 

see supra §§ 129-262. 

Precautions: 
Against: 
Escape of gas see Gas § 56. 
Injuries from defects or obstruc- 
tions in streets generally see 
Municipal Corporations § 1833. 
Starting of standing, unattended 
motor vehicle see Motor Ve- 
hicles §§ 740-742. 
In operation of motor vehicle see 
Motor Vehicles §§ 611-763. 
Required of electric company see 
Electricity §§ 36-44, 50. 
What constitutes dangerous place or 
instrumentality see supra §§ 264— 
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69. Marianna Ice, etc., Co. v. Gill, 
1438 Ark. 400, 220 SW 4638; Chicago 
Mill, etce., Co. v. Ross, 99 Ark. 597, 


193 Mass. 70, 78 NE 730, 8 AnnCas 
1041; Althrof v. Wolfe, 22 N. Y. 335 


*By Sranumy A. Hackerr (§§ 292-308). 


‘2 IN. Ya SoD 
/ Where a building 
that the roof slopes toward the street 


|Landreville v. 


{aff 2 Hilt. 344]. : 

{a] In erecting a derrick it may. 
be negligent to fail to take precau- 
tions against its swinging, by having 
guys on the bottom or steadying it 
by hand. Pickwick v. McCauliff, 193 
Mass. 70, 78 NE 730, 8 AnnCas 1041. 

[b] Precipitation of snow or ice 
from roof to street.—(1) It is neg- 
ligence in the highest degree to 
throw snow and ice from a roof into 
a thoroughfare of a crowded city 
without using some precaution 
against accidents. Althorf v. Wolfe, 
faff 2 Hilt.-344]. (2) 
is so constructed 


and is covered with tin, and snow and 
ice have accumulated thereon and the 
owner has been notified that there is 
danger of the ice and snow falling 
from the roof into the street, 


vent its fall may constitute negli- 
gence resulting in liability 
pedestrian who, while on the street, 
is struck by falling snow and ice. 
Gouin, 6 Ont, 455 


[dist' Lazarus v.- Toronto, 19 U. C. 
Qe Be O75 : 

70. Ainsworth v. Lakin, 180 Mass. 
397, 62 NE 746, 91 AmSR 314, 57 


LRA 132; Lauer y. Palms, 129 Mich. 
671, 89 NW 694, 58 LRA 67; Marney 
Vv. Scott; [18997 1 -Q: “By 986e 

Rule applied to electric companies 
see Electricity § 35 note 70 [al]. 

71. Mayer v. Thompson-Hutchison 
Bldg. Co., 104 Ala. 611, 16 S 620, 53 
AmSR 88, 28 LRA 433. 

72. Green v. Nightingale, |! 211 
Mass. 273, 97 NE 926. 

Knowledge of defect or danger gen- 
erally see supra §§ 25-30.. 

Reasonable time for repairing or 
remedying defect after notice there- 
of see infra § 300. 


73. McCaffrey v. Concord Electric 
pa 80° N. ‘H.- 45, 214 A395, 47 ALR 
74. Mass.—Hunnewell v. Haskell, 


174 Mass, 557, 55 NH 320. 

Miss.—Woodland Gin Co. v. Moore, 
103° Miss. 447, 60 S 574. 

N. Y.—Hart v. Grennell, 122 N. Y. 
871, 25 NE 354; Gray v. Siegel- 
eka Co., 78 App. Div. 118, 79 NYS 

Tex.—Accousi v. G. A. Stowers 
Furniture Co., (Civ. A.) 87 SW 861. 

Eng.—Burchell v. Hickisson, 50 Li 
J: ©Q) Bs .101% : 

Notice or warning of known or ob- 
vious dangers see infra § 306. 

75. Walker v, Nona Mills Co., 151 
La. 738, 739, 92 S 318 [quot Cye]; 
Sesler v. Rolfe Coal, etc.,.Co., 51°W. 
Va. 318, 41 SE 216. 

76. Read v. Warwick Mills, 25 R. 
I. 476, 56 A 679; Manchester, ete., R. 
He v. Woodcock, 25 L. T. Rep. N. S. 

77. U. S.—Atchison, ete.,: R. Co. 
v. Calhoun, 213°U.°S. 15°29 S@t: 321, 
53 L. ed. 671; Kirk v. West Vir- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


his’ * 
‘failure to take precautions to pre- 


to -& 


+ 


 §§ 293-295] 


[§ 293] b. Sufficiency.78 


he has no right to do.*% 


ginia Colliery Co., 215 Fed. 77, 131 
CCA 385. 

Mo.—American Brewing Assoc. v. 
Talbot, 141 Mo. 674, 42 SW 679,’ 64 
AmSR 538; Weesen y. Missouri Pac. 
R. Co., 175 Mo. A. 374, 162 SW 304. 

N. Y.—Glasier v. Hebron, 131 N. 
Y. 447, 30 NE 239; Cleveland v. New 
Jersey Steam-Boat Co., 125 N. Y. 
299, 26 NE 327; Loftus v. Union 
Ferry Co.} 84° Ni °Y..455, 88 AmR 533 
[aff 22 Hun 33]. 


Tex.—King v. Dawson, (Civ. A.) 
192 SW 271. 
Utah.—Logan, ete, Canal Co. v 


Utah Power, ete., Co., 45 Utah 491, 
146 P 560. 

Va.—Virginia Iron, ete. Co. v. 
Hughes, 118 Va. 731, 88 SE 88. 

[a] Rule applied (1) in a case 
where plaintiff was injured, while 
passing a coal tipple, by a lump of 
coal bounding from a ear. being 
loaded on a sidetrack eighteen feet 
away. Kirk v. West Virginia Col- 
iierys Conisoto Med. - TT, 08.101 #COX 
385. (2) The law casts upon a 
railroad company no duty to antici- 
pate that some one will enter its 
property on a dark night, for pur- 
poses not connected with its use of 
the property, and step into a coal- 
hole located between the rails of one 
of its switch tracks. Englehardt v. 
Central New England R. Co., 139 App. 
Div. 786, 124 NYS 494. (3) Defend- 
ant, maintaining a wooden flume on 
the side of a steep mountain above 


plaintiff's canal, was not negligent 
in failing to foresee that rocks 
started by strangers would. roll 


down and break his flume, discharg- 
ing water and débris into the canal. 
Logan, ete., Canal Co. v. Utah Power, 
ete., Co., 45 Utah 491, 146 P 560. 
(4) Persons engaged in the lawful 
business of excavating sand from the 
bottom of a public stream are not 
bound, in the exercise of ordinary 
care, to anticipate and provide against 
the act of a boy of fifteen who, 
knowing he could not swim, and that 
holes made by defendant’s dredge 
were in the near  neighborhocd, 
walked over the river bottom, which 
he could not see, and into a hole 
made by defendant. Hunt v. Gra- 
ham,-15 Pa. Super. 42. (5) Rule ap- 
plied in determining liability of mas- 
ter for injury to servant see Mas- 
ter and Servant §§ 414, 415, 417. 

78. Province of court and jury in 
determining sufficiency of precau- 
tions see infra § 889. 

79. Decatur Amusement Park Co. 
v. Porter, 187 Ill. A. 448; Vaughn v. 
Wm. J. Lemp Brewing Co., 152 Mo. 
A. 48556, 132 SW 293:c[cit Cyc], 
Myers v. Snyder, Brightly (Pa.) 489; 
Rosenbaum v. Shoffner, 98 Tenn. 624, 
40 SW 1086. 

[a] Test of storekeeper’s negili- 
gence as regards a customer’s injury 
received while lawfully upon the 
premises is whether, under the cir- 
cumstances, he used reasonable fore- 
sight to prevent such injury. Hig- 
gins v. Goerke-Krich Co., 91 N, J. 
L. 464, 103 A 37. 

80. Wolf v. Des Moines HPlevator 
Co., 126 Iowa 659, 98 NW 301, 102 
NW 517; Burk v. Walsh, 118 Iowa 
397, 92 NW 65. i f 

81. Wolf v. Des Moines El. Co., 
126 Lowa 659, 98 NW 301, 102 NW 


To relieve one from lia- 
bility the precaution taken must be sufficient under 
ordinary circumstances to prevent accidents and in- 
juries."® No particular kind of precaution is neces- 
sary so long as the one adopted is effectual,®° but 
the mere failure of the device adopted is not of 
itself sufficient to establish negligence,®*. and failure 
to adopt or employ a particular precaution will not 
render a person liable where it does not appear that 
such precaution would have prevented the injury.*? 
In order to prevent an injury, a person is not bound 
to do something which, under the circumstances, 


‘ment Co. vy. Bustillos, 


’ 
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Customary precautions may ordinarily be shown 
in evidence,** and may constitute sufficient care.®° 

[§ 294] 2. Assistance to Customer.*® 
it is not the duty of an employee to assist a cus- 
tomer where it does not appear that assistance is 
necessary or customary or is asked for by the cus- 


Ordinarily 


[§ 295] 3. Guarding or Protecting Dangerous 
Places or Instrumentalities—a. Necessity. A per- 
son responsible for a dangerous place or instru- 
mentality must guard, cover, or protect it for the 
safety of persons or animals rightfully at or near 


it,88 and his failure to do so is negligence,®® render- 


asa Life 

82. McGlaufiin v. Boston, etc., R. 
Co., 230 Mass. 431, 119 NE 955, LRA 
1918E 790; Piehl vy. Albany R. Co., 
30 App. Div. 166, 51 NYS 755 [aff 
162, N. Y. 617 mem, 57 NE 1122 
mem]; Sowles v. Moore, 65 Vt. 322, 
26 A 629, 21 LRA 723, 

83. Moloney v. Boatmen’s Bank, 
288 Mo. 435, 232 Sw 133. 

[a] Thus, where a wall is left 
standing after the burning of a build- 
ing, and the opinions of persons 
qualified by experience to speak au- 
thoritatively are that the wall can- 
not be braced or shored and that, 


| although dangerous, it will stand un- 


til dead human bodies are recovered 
from the ruins of the building, there 
is no right to throw the wall upon 
the dead bodies in the ruins of the 
building, or, under the circumstances, 
upon the building of an adjoining 
owner, and a failure to do so is not 
negligence. Moloney v. Boatmen’s 
Bank, 288 Mo. 435, 232 SW 183. 

Right to provide safeguards as 
affecting liability under attractive 
nuisance doctrine see supra § 170. 

84. See infra § 8038. 

85. Jones v. Jahncke Serv., Inc., 3 
La. A. 270; Kilbride v. Carbon Diox- 
ide, etc.,, Co., 201+ Pa,: 552, 51°-A (347, 
88 AmSR 829; Delaware River Iron 
Ship-Bldg. Co, v. Nuttall, 119 Pa. 
149, 13 A 65; Cutler v. Morrison, 43 
Pa. Super. 55; Rylander v. Laursen, 
124 Wis. 2, 102 NW 341; Nass. v. 
Schulz, 105 Wis. 146, 81 NW 133. 

[a] Door in common use.—(1) It 
is not negligence to maintain at the 
entrance of a store a swinging or 
revolving door of a kind in general 
and common use (Smith vy. Johnson, 
219 Mass. 142, 106 NE 604, LRA 
1915F 572, AnnCas1916D 1234), (2) 
and to fail to equip it with a device 
to control its speed, where such a 
device is on only a small percentage 
of doors of the same kind (Buzzell 
v. R. H. White Co., 220 Mass. 129, 
107 NE 385). , 

Customary conduct or methods as 
sufficient care generally see supra 
§§ 87-89. 

86. Assistance to passenger board- 
ing or alighting from train see Car- 
riérs §§ 1352, 1353. 

87. Hendricks vy. Maison Blanche 
Co., 5 La, A. 410 (descending from 
shoe shining stand). 

ss. Ala.—Auxford Brown Ore Co. 
v. Hudson, 16 Ala, A. 245, 77 S 243. 

Iowa.—McKee v. Iowa R:, etec., Co., 
214 NW_ 564. 

La.—Vidrine v. Evangeline Gravel 
Co., 6 ua: A.'468. 

N. G.—Dunlap v, Raleigh, etc, R. 
Co., 167 N.C. 669, 83 SE 703. 

Pa.—Thubron v. Dravo Contract- 


ing Co., 238 Pa. 443, 86.A.:292,. 44 
LRANS 699, AnnCas1914C 252; Hy- 
draulic Works Co. v. Orr, 83 Pa. 


332. 
Ss. C—Hayes v. Southern Power 
Go., 95° Su<C. 230, 78 SH. 956. 
Tex.—Southwestern Portland Ce- 
(Civs (Av) 1216 
SW. 268 


Ont.—Pennock v. Mitchell, 17 Ont. 
L. 286, 12 OntWR 767, 14 AnnCas 363. 
[a] Rule applied to: (1) Opening 
eut in ice. Pennock vy. Mitchell, 17 
Ont. L. 286, 12 OntWR 767, 14 Ann 
Cas 363. (2) Excavation of such a 


character, or in such proximity to a 
public street or sidewalk, as to be 
dangerous to travelers. Norwich v. 
Breed, 30 Conn. 535; Smith v. Sea- 
wright, 33 Ga. A. 336, 126 SE 301; 
Friedel y. Coffin, 155 App. Div. 559, 
140 NYS 839 [aff 214 N. Y. 698 mem, 
108 NE 1094 mem]. (3) Post hole 
in pasture. McKee v. Iowa R., etc., 
Co., (Iowa) 214 NW 564. (4) Pit 
filled with hot ashes and burning 
coal and located on private property 
where employees and others right- 
fully’ upon the premises habitually 
used them as a pathway. South- 
western Portland Cement Co. v. Bus- 
tillos, (Tex. Civ. A.) 216 SW _. 268 
[conforming to op of Sup. Ct. 
(Commn, A.) 211 SW 929 (rev (Civ. 
A.) 169 SW 6388)]. (5) Slush pond 
located where it was lawful for stock 
to run at large. Auxford Brown 
Ore Co. vy. Hudson, 16 Ala. A. 245, 
77 S 248. (6) Cogwheels used for 
pumping water at well. Vidrine v. 
Evangeline Gravel Co., 6 La. A. 468. 
(7) Large and heavy platform in 
such a position that a jar or slight 
pull would cause it to fall. Hydrau- 
lie! Works: )'Co. Svea Orr, 88 Pas3332 
(where, although the person injured 
was a child, the opinion indicates 
that the same rule would have been 
applied in case of injury to a grown 
person). 

{b] Guard or warning.—(1) Some- 
times it is held that, where a place 
contains a hidden or increased dan- 
ger, either it must be guarded or a 
notice or warning of the danger must 
be given. Burns vy. Lehigh Valley 
Rail (Cor) 4c NOD Bas T2065) AC ELSG 
Laff. 75° Ne SD. hah 940) 020) cA TOON 
Kelly v. Hudson Cos., 65 Misc. 574, 
120 NYS 768; Dickson vy. Scott, 30 
T™, “Lo Rw 2566 Chatehway: not. seen 
owing to darkness). And see supra 
§ 205. (2) Noticé or warning gen- 
erally see infra §§ 301-308. 

Duty: 

Of master to servant see Master and 

Servant §§ 522-533. 

To: 

Place guards or barriers on defec- 
tive or obstructed street or high- 

way see Motor Vehicles §§ 496, 

501; Municipal Corporations §§ 

1836, 1875. 

Provide barriers when bridge dan- 

gerous see Bridges § 78. 

Safeguard places attractive to chil- 
dren see supra §§ 155-188. 

89. U. S.—Cceur d'Alene Lumber 
Co. v. Thompson, 215 Fed. 8, 131 CCA 
316, LRA1915A. 731, 

Ill.— Stollery v. Cicero, ete., St. R. 
Co., 148 Ill. A. 499 [aff 243 Ill. 290, 90 
NE 709]. 

Md.—Philadelphia, BR. (COW NE 
Kerr, 25 Md. 521 

Minn.—Chapman: v. 
Co., 125 Minn, 168, 145 "NW ) 1073; 
Mitton v. Cargill El. Co., 124 Minn. 
65, 144 NW 484 [foll Mitton v. Car- 
gill Hl. Co., 129 Minn, 449, 152 NW 
453). 

N. ¥.—Dunn v. Durant, 9 Daly 389. 

Pa.—Clopp v. Mear, 134 Pa. 2038, 19 
A. 504; Frankford, ete, Turnp, Co. v. 
Philadelphia, ete., R. Co., 54 Pa. 345, 
93 AmD 708; Sutler vy. Morrison, 45 
Pa, Super. 55, 

Utah.—Furkovich v. Bingham Coal, 
etc., Co., 45 Utah 89, 143 P-121, LRA 
1915B 426, : 


eter, 


People’s Ice 


870 [45 C.J] 


ing him liable to a person who, without fault on his 
part, is injured as a result thereof.°° 
particular place or instrumentality may be located 
such a distance from a place where a particular 
person may rightfully come, or be reasonably ex- 
pected to come, that no duty to guard or inclose 
the place or instrumentality is owing |to such per- 
son.®t Also, a particular place may not be so dan- 
gerous as to require the placing of a barricade to 
It has been affirmed by some 
authorities, and denied by others,®* that a person 
who lawfully makes, or causes to be made, an ex- 


prevent its use.%? 


NEGLIGENCE 


However, a 


cavation on his own premises owes to owners, occu- 


Wis.—Harris v. Eastern Wisconsin 
R., etc, Co., 152 Wis. 627, 140 NW 
288, 45 LRANS 1058. 

Eng.—Crane v. South Suburban 
Gas Co., [1916] 1 K. B. 33; Hawken Vv. 
Shearer, 56 L. J. Q. B. 284. 

Can.—Citizens’ Light, 
Lepitre, 29 Can. S. C: 1. é 

Ont.—McLean v. Crown Tailoring 
Co., 29 Ont. L. 455, 5 OntWN 217, 15 
DomLR 353; Pennock v. Mitchell, 17 
Ont, L. 286, 12 OntWR 767, 14 Ann 
Cas 363; Fallis v. Gartshore, etc., 
Pipe, etc., Co., 4 Ont. L. 176, 1 Ont 
WR 348; Westcott v. Woodstock, 13 
OntWN 480 [app dism 14 OntWN 
2921. 

tay Rule applied to: (1) Coal-con- 
veying machinery consisting of a 
framework, chains, sprocket wheels, 
and other appliances that were dan- 
gerous, and maintained and operated 
in a thickly settled neighborhood on 
a block of lamd that was unfenced 
and unguarded. Stollery v. Cicero, 
etc., St. R, Co., 148 Ill. A. 499 [aff 243 
Ill, 290, 90 NE 709]. (2) Unguarded 
pit or excavation adjoining or near 
public lane or street. St. Louis, etc., 
R. Co. v. Ray, 65 Okl. 214, 165 P 129, 
LRAI1918A 843; McLean v, Crown 
Tailoring Co., 29 Ont. L. 455, 5 Ont 
WN 217, 15 DomLR 353. (3) Un- 
guarded hoisting apparatus in street. 
Harris v. Eastern Wisconsin R., etc., 
Co., 152 Wis. 627, 140 NW 288, 45 
LRANS 1058. (4) Open, uncovered, 
and unguarded well. Cceur d'Alene 
Lumber Co. v. Thompson, 215 Fed. 
8, 181° CCA 316, -LRAI915A 9731; 
Tucker v. Draper, 62 Nebr. 66, 86 NW 
917, 54 LRA 321; Flippen-Prather 
Realty Co. v. Mather, (Tex. Civ. A.) 
207 SW 121: (5) Where a person 
shoveled coal from a wagon on a road 
on a.mountain side near the edge of 
a steep incline and, with very little 
effort or expense, could have placed 
some barrier or protection to prevent 
pieces of coal from going down the 
mountain side, his failure to do so 
justifies a finding of negligence. 
Furkovich v. Bingham Coal, etc., Co., 
45 Utah 89, 143 P 121, LRA1915B 426. 

Failure to erect guard rails on 
bridge or approaches as negligence 
see Bridges § 79. 

90. Ga.—Smith v. Seawright, 33 
Ga, A. 336, 126 SE 801. 

Ill.— Stollery v. Cicero, ete., St. R. 
Co., 148 Ill. A. 499 [aff 243 Ill. 290, 90 
NE 709]. 

Mo.—O’Brien v. Burroughs Adding 
“sr wy Co;,° 19D Mo, :As1501; (177 SW 

N. C.—Dunlap v. Raleigh, etc., R. 
Co., 167 N. C, 669, 88 SE 703. 

S. C.—Humphries vy. Union, etce., 
R. Co., 84 S.C. 202, 65 SE 1051. 

Liability : 

For injuries from unguarded or un- 
protected: 

Excavations, openings, or obstruc- 
tions in streets, highways, or 
sidewalks.see Highways § 452; 
Municipal Corporations §§ 1814— 
1816, 1864, 1865, 1870, 1871. 

Places or instrumentalities attrac- 
ve to children see supra §§ 155-— 

Of contractee for failure of inde- 
pendent contractor to guard exca- 
vation see Master and Servant § 


etc., Co. Vv. 


1544, 

91. Ala.—Abbott v. Alabama Pow- 
er Co., 214 Ala. 281, 107 S 811. 

Ind.—Knapp v. Doll, 180 Ind. 526, 
103 NE 385. 

Ky.—Shaver v. Louisville Gas, etc., 
Co., 207 Ky. 180, 268 SW 1082. 

N. Y.—Lyman v. Putnam Coal, etc., 
Co., 182 App. Div. 705, 169 NYS 984 
{aff 230 N. Y. 548 mem, 130 NE 888 


mem]. 

Eng.—Mersey Docks, ete., Bd. v. 
Procter, [1923] A. C. 253. 

[a] Rule applied to: (1) Cogs 


many feet above, and practically at 
top of, merry-go-round. Abbott v. 
Alabama Power Co., 214 Ala, 281, 107 
S 811. (2) Air shaft of abandoned 
mine eight feet from unobstructed 
path used by licensee. Shaver v. 
Louisville Gas, etc., Co., 207 Ky. 180, 
268 SW 1082. (3) It is not the duty 
of an owner to guard or fence every 
dangerous hole or pond or stream of 
water on his premises for the pro- 
tection of persons going upon his 
land without right or invitation to 
do so. Moran y. Pullman Palace Car 
Co., 134 Mo, 641, 36 SW 659, 56 AmSR 
543, 33 LRA 755; Richards v. Connell, 
45 Nebr. 467, 68 NW 915; Cooper v. 
Overton, 102 Tenn. 211, 52 SW 183, 
73 AmSR 864, 45 LRA 591. (4) The 
owner of an alleyway in which thére 
are wells or pits filled with hot 
water is under no duty to cover such 
wells or pits in the absence of any- 
thing which might lead him to an- 
ticipate that persons might come 
upon the premises as_ trespassers, 
and is therefore not liable for inju- 
ries to a boy, twelve years old, who 
falls into one of such holes and is 
scalded by reason of the covering 
over the hole being insufficient. Bris- 
coe v. Henderson Lighting, etc., Co., 
148 N. C. 396, 62 SH 600, 19 LRANS 
1116. (5) Shallow excavations upon 
property not so near the street as to 
be dangerous to passengers upon the 
walk do not have to be fenced to pro- 
tect children from injury, where the 
owner does not know that children 
are in the habit of going upon the 
premises to play and he has _ per- 
mitted or invited them to do so. 
Lomax v. Reisch, 164 Ill. A. 54. 


92. Bridgford. v. Stewart Dry 


‘Goods Co., 191 Ky. 557, 231 Sw 22 


(moist or damp ordinary wood floor 
in well lighted room), 

93. Reid v. Linnell, [1923] Can S. 
C. 594, [1923] 3 DomLR $966, [1923] 
3 WestWkly 422 [dism app 32 B. C. 
87, [1923] 2 DomLR 445] (excava- 
tion extending to boundary line). 
And see cases supra § 250 note 64, 

94 Carroll v. State, 153 App. Div. 
514, 188 NYS 442 [rev 73 Misc. 516, 
133 NYS 274]; Kleinberg v. Schween, 
134 App. Div. 498, 119 NYS 239 [aff 
198 N. Y. 619 mem, 92 NE 1089 mem]. 

95. Friedman v. Welwood, 185 
App. Div. 268, 172 NYS 842. And see 
cases supra § 250 notes 61-63. 

[a] Reason for holding. — ‘“En- 
trances to buildings by means of 


stairways leading directly from the 


street are very common in New York 
city, in many instances within the 
stoop line; and entrances to subway 
stations are largely within the side- 
walk lines. Such entrances are es- 


[§ 295 


pants, or other persons lawfully upon adjoining 
premises a duty to guard the excavation. 

Street entrance to basement stairway. It is held 
that failure to guard the street entrance to the top 
of a stairway is not negligence,®®> but it is also 
held that a failure to guard such an entrance is 
negligence where the entrance is so similar in ap- 
pearance to a public entrance to a store or market 
in the same building that it is apt to be mistaken 
for the latter entrance.®® 

Elevator shafts generally.®’ 
maintain an open and unguarded elevator shaft,°* 


It is negligence to 


sential for the transaction of busi- 
ness, the convenient access to dwell- 
ings, and the transportation of the 
population within the confines of the 
municipality. It would not be prac- 
ticable to guard such entrances with 
railings or gates; therefore, it has 
been the customary practice to have 
them open and unguarded. A person 
who uses the city streets must of 
necessity be subjected to dangers 
that would not be present on a coun- 
try highway. For that reason the 
cases holding that an excavation 
near a highway should be guarded, 
relied upon by respondent, can have 
no bearing upon the case under’ con- 
sideration. A person using. the 
streets of a city must be subjected 
to the risk of necessary and accus- 
tomed use by others of the property 
adjoining the street.’ Friedman v. 
Welwood, 185 App. Div. 268, 270, 172 
NYS 842. 

Stairway openings generally 
supra § 289. 

96. Steinke v. Halvorson, 46 N. D. 

10, 178 NW 964. 
PG Statutory duty see infra note 
eves U. S.—The Guillermo, 26 Fed. 
Ala.—O’Brien v. Tatum, 84 Ala. 
186, 4 S 158. 

Colo.—Colorado Mortg., ete., Co. v. 
Rees, 21 Colo. 435, 42 P 42. 

Conn.—Bunnell v. Waterbury Hos- 
pital, 103 Conn. 520, 131 A 501, 

Ill.—Pauckner v. Wakem, 231 Ill. 
276, 83 NE 202, 14 LRANS-1118; Sid- 
dall_ v. Jansen, 168 Ill. 43, 48 NE 191, 
39 LRA 112; Smith v. Pawlak, 136 
Ill. A. 276 [aff 233 Ill. 401, 84 NE 
272]; Shoninger Co. v. Mann, 121 Ill. 
A. 275 [aff 219) Tll. 242, 76 NE 354, 
3 LRANS 1097]; Fisher y. Cook, 23 
Tl, A. 621 [aff 125 Ill. 280, 17 NE 
763]; Mauzy v. Kinzel, 19 Ill. A. 571. 

Ind.—Rhodius v. Johnson, 24 Ind. 
A. 401, 56 NE 942; South Bend Iron 
Works vy. Larger, 11 Ind, A. 367, 39 
NE 209, 

Iowa.—Hopkinson v. Knapp, etc., 
Co., 92 Iowa 328, 60 NW 653; Snyder 
v. Witwer, 82 Iowa 652, 48 NW 1046. 

Me.—Parker v. Portland Pub. Co., 
69 Me. 178, 31 AmR 262. 

Md.—People’s Bank v. Morgolofski, 
75 Md, 432, 23 A 1027, 32 AmSR 403. 

Mass.—Cordon v. Cummings, 152 
Mass, 513, 25 NE 978, 23 AmSR 846, 
9 LRA 640; Elliott v. Pray, 10 Allen 
378, 87 AmD 658. 

ich.—Engel vy. Smith, 82 Mich. 1, 
46 NW 21, 21 AmSR 549. 

Mo.—State v. Trimble, 312 Mo. 322, 
279 SW_ 60, 62 [cit Cyc]; Aiken v. 
Sidney Steel Scraper Co., 197 Mo. A. 
673, 198 SW 1139; Marshall v, United 
R. Cos., (A.) 184 SW 159. 

N. Y.—Ferris v. Aldrich, 58 Hun 
610, 12 NYS 482; Atkinson v. Abra- 
ham, 45 Hun 238, 10 NYS 342; Daw- 
son v. Sloan, 49 N. Y. Super. 304 [aff 
100 N. Y. 620 mem]; Mullaney v. 
Spence, 15 AbbPrNS 310. 

Pa.—Chapman y. Clothier, 274. Pa. 
394, 118 A 356; Kinsey v. Locomobile - 
Co, of America, 235 Pa, 95, 83 A 682. 

Tenn.—Rosenbaum v. Shoffner, 98 
Tenn. 624, 40 SW 1086. 

Eng.—Indermaur v, Dames, L. R. 
2 Cs Besa 


see 


\ 
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and the person responsible therefor®®.is liable to 
another person who, without contributory negligence 
on his part,’ is injured by falling into the shaft,? 
where a duty of care is owing to such person,?® al- 
though not where his status is such that no duty is 
owing to him other than to refrain from willfully 
Thus a merchant who 
maintains an elevator shaft on his premises in a 
‘place where customers are invited to resort is under 
a duty to protect it so that a customer may not be 
However, he is not 
liable for injuries to one whose presence he had 
no reason to anticipate,® or to one needlessly wan- 
dering off the path he was entitled to use.” 


or wantonly injuring him.* 


injured by falling therein.® 


Can.—Stephens y. Chausse, 15 Can. 
C39 


SOF 3 
[a] Door left open by trespasser. 

—The fact that a door to the elevator 

shaft was left open by a: trespasser, 

the elevator being at another part of 
the shaft, is no defense in an action 
against the owner of the building by 

a person who walked into the shaft 

and was injured, where the lock of 

the door was defective. Colorado 

Mortg., etc., Co. v. Rees, 21 Colo. 435, 

42 P 42. 

[b] Stumbling into shaft. — The 
fact that the cause of a customer’s 
falling into the elevator shaft was 
that he stumbled does not relieve the 
proprietor of the store, who main- 
tained it, from his liability to answer 
in damages for his negligence in not 
providing the shaft with a sufficient 
guard rail. Rosenbaum v. Shoffner, 
98 Tenn. 624, 40 SW 1086. 

99. Liability of: 

Innkeeper to. guest see Innkeepers 

; 70. 

Heiree to servant see Master and 
Servant § 530. 

Proprietor of passenger elevator see 
Carriers § 1307. : 
1. Contributory negligence see in- 

fra §$ 500-599. . 

2. See cases supra note 98. 

3B. See cases supra note 98. 

Duty to invitees generally see supra 
§§ 235-249. : 

4 Ill.—Gibson v. Sziepienski, 37 
Til, A. 601; Turner v. Klekr, 27 Ill. A, 
391. 

Ind.—South Bend Iron Works v. 
Larger, 11 Ind. A. 367, 39 NE 209. 

Ky.—Lackat v. Lutz, 94 Ky. 287, 22 
Sw 218, 15 Kyl 439. 

Me.—Parker v. Portland Pub. Co., 
69 Me. 173, 31 AmR 262, 


Md.—Steinwedel v. Hilbert, 149 
Md. 121, 131 A 44, 
Mass.—MclIntire v. Roberts, 149 


Mass. 450, 22 NE 13, 14 AmSR 432, 
4 LRA 519; Severy v. Nickerson, 120 
Mass. 306, 21 AmR 514; Zoebisch v. 
Tarbell, 10 Allen 385, 87 AmD 660. 

Mich.—Bennett v, Butterfield, 112 
Mich. 96, 70 NW 410. 

N. Y.—Flannigan vy, American Glu- 
cose Co., 11 NYS 688. 

R. I.—Hope v. Longley, 27 R. I. 
579, 65 A 300; Beehler v. Daniels, 19 
R. I. 49, 31 A 582. 

[a] Dlustration.—The owner of a 
building was not liable for injury to 
plaintiff, who, having volunteered to 
oversee and assist the janitor, walked 
through the door of the elevator 
shaft at 5 A. M. and fell to the bot- 
tom, there being no showing that the 
door was open through the owner’s 
fault, and plaintiff knowing that the 
elevator sometimes moved upward 
automatically through a defect. Hope 
v. Longley, 27 R. I. 579, 65 A 300. 

Lack of duty to: 

Licensee see supra § 203. 
Trespasser see supra § 134. 

5. Landy v. Olson, etc., Sash, etc., 
Co., 171 Minn. 440, 214 NW _ 659; 
Kress v. Markline, 117 Miss. 37, 77 S 
858; Chichas v. Foley Bros. Grocery 
Co., 73 Mont. 575, 236 P 361. But see 
Wilsey v. Jewett, 122 Iowa 315, 98 
NW 114 (opening must be a danger- 
ous pitfall). : 

tomers as invitees see supra 


NEGLIGENCE 


exclude persons 


§ 223. 
6 Kenney v. Brooklyn Bridge 
Stores Co., 121 App. Div. 684, 106 


NYS 421. 

7. Behre v. Hemp, (Mo. A.) 191 
SW 1038; Gilfillan v. German Hos- 
pital, ete., 115 App. Div. 48, 100 NYS 
601. And see Pozdal v. Heisen, 184 
Ill, A. 441. 

8 Violation of statute or ordi- 
nance as negligence generally see 
supra §§ 99-123. 

9. Peterson v, Shapiro, 171 Minn. 
408,-214 NW 269; Hannan v. Ehrlich, 
102 Oh. St..176, 131 NE 504. 

[a] Statute providing that “hatch- 
ways”’ shall be securely protected by 
a substantial barrier does not require 
such protection at the head of a 
stairway, as the term ‘“hatchway” 
signifies an opening in a floor, side- 
walk, or deck, and not the head of a 
stairway. Peterson v. Shapiro, 171 
Minn, 408, 214 NW 269. 

10. Hashagen v. Schafer, 51 Misc. 
617, 101 NYS 11. 

[a] Owner of manufacturing 
establishment.—The term ‘‘manufac- 
turing’ establishment,’ as used in a 
statute requiring the owner of such 
an establishment to provide auto- 
matic gates for elevator’ shafts, 
means the premises on which a man- 
ufacturing business is conducted, and 
hence imposes such duty on the 
owner of a building who leases it to 
tenants, one of whom occupies a floor 
for manufacturing purposes. Bar- 
foot v. White Star Line, 170 Mich. 
349, 1386 NW 4387. 


11. Hannan vy, Ehrlich, 102 Oh. St. 
176, 181 NE 504, And see cases infra 
this note, 


[a] Persons within or without 
protection intended by statute.—(1) 
A statute, providing that a person 
cutting ice in or upon any waters in 
the state shall surround the cuttings 
or openings made with fences or 
guards sufficient to warn “all per- 
sons” thereof, is applicable so as to 
make the duty owing to a person who 
hires a team and driver to another 
person engaged in cutting ice. Chap- 
man v. People’s Ice Co., 125 Minn. 
168, 145 NW 1073. (2) Also, a stat- 
ute, providing that in every factory 
all dangerous parts of the machinery 
shall, as far as practicable, ‘be se- 
curely guarded, is for the protection 
not only of those persons operating 
the machinery, but also of those 
whose business brings them _ into 
proximity to it. Moore v. J. D. Moore 
Co., 4 Ont. L. 167, 1 OntWR 290. (3) 
Some statutes providing that all 
openings for elevators on each floor 
shall be protected by substantial 
railings and trapdoors to close them 
while the elevator is not in use were 
enacted for the benefit and protection 
of all persons lawfully in the build- 
ing or on the premises. Parker v. 
Barnard, 135 Mass. 116, 46 AmR 450; 
McRickard y. Flint, 114 N. Y. 222, 21 
NE 153; Malloy v. New York Real 
Est. Assoec., 13 Misc. 496, 34 NYS 
679, 2 NYAnnCas 177 [rey on other 
grounds 156 N. Y. 205, 50 NE 853, 41 
LRA 487]. (4) Other statutes pro- 
viding that hatchways and elevators 
shall be guarded were enacted for 
the safety of employees, and cannot 
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Duty imposed by statute or ordinance.® To predi- 
cate negligence upon the failure to guard or protect 
a certain place or instrumentality as required by 
statute or ordinance, it is necessary and sufficient 
that the place or instrumentality in question,® the 
person sought to be charged,’® and the person in- 
jured*! be within the scope and meaning of the stat- 
ute or ordinance, and that there be actual noncom- 
pliance therewith.” 

[§ 296] b. Sufficiency. Rail or barrier. 
of guarding or protecting a dangerous place?* is 
fulfilled by providing a guard rail or barrier when 
and only when the rail or barrier is so located as to 


The duty 


from the place, and is sufficient 


be taken. advantage of by one not an 
employee. Glaser v. Rothschild, 221 
Mo. 180, 120 SW 1, 22 LRANS 1043, 
17 AnnCas 576; Behre v. Hemp, (Mo. 
A.) 191 SW 1038. (5) A licensee can- 
not recover for damages resulting to 
him from the owner’s failure to ob- 
serve certain requirements of a city 
ordinance enacted for the sole bene- 
fit of the owner’s employees. Gibson 
v. Leonard, 143 Ill. 182, 32 NE 182, 
36 AmSR 3876, 17 LRA 588; Parker v. 
Portland Pub. Co., 69 Me. 173, 31 
AmR 262; Flannigan v. American 
Glucose Co., 11 NYS 688; Beehler v. 
Daniels, 19 R. I. 49, 31 A 582. 

What employees entitled to protec- 
tion see Master and Servant §§ 528, 
531, 533. 

12. Malloy v. New York Real Est. 
Assoc., 156 N. Y. 205,.50 NE 858, 41 
LRA 487; Steinke v. Halvorson, 46 
N. D. 10, 178 NW 964. 

[a] Failure to provide life lines 
and life rafts at a seaside resort, as 
required by statute, is a breach of 
duty. McKinney v. Adams, 68 Fla. 
208, 66 S 988, LRA1915D 442, AnnCas 
1917B 326. 

* 13 See supra § 295. 

14. See cases infra this note. 

[a] Soft ice.x—The proprietor of a 
skating rink takes sufficient precau- 
tions to avoid injury to persons who 
are invited to go on the ice where he 
moves benches so as to exclude skat- 
ers from soft ice where they may be 
thrown down. Shields v. Van Kelton 
Amusement Corp., 228 N. Y. 396, 127 
NE 261. 

[b] Hot asphalt on street.—Where 
an asphalt company, engaged in re- 
pairing a pavement, put down hot 
asphalt which was then allowed to 
cool and a roller put over it, and it 
appeared that the asphalt would cool 
in a very short time, that the em- 
ployees. of the company were only a 
short distance from it, waiting for it 
to cool so that the roller could be put 
over it, that the spot was not near a 
crosswalk but was in a part of the 
roadway where pedestrians did not 
ordinarily go, that there was a bar- 
rier at each crosswalk to prevent 
people from walking or driving on 
the portion of the street where the 
asphalt was, and that for upward of 
ten years work had been done in the 
same way and no different precau- 
tions taken, and no accident occurred, 
the company was not negligent in 
failing to have a guard on the side- 
walk or a barrier around the spot 
where the hot asphalt was, and, 
hence, was not liable for injury.to a 
child between two and three years of 
age who suddenly broke away from 
an older child who was in charge of 
him, and went to the edge of the 
sidewalk and fell into the asphalt, 
sustaining burns. Reilly v. Barber 
Asphalt Pav. Co., 155 App. Div, 108, 
140 NYS 16. 

{c] Excavation.—Due care in pro- 
tecting persons from injuries is ex- 
ercised where an excavation.in a 
lot bounded on two sides by streets 
is carefully guarded on those sides 
by a fence and a row or pile of build- 
ing rock; and the owner is under no 
duty to guard a third side where 
no invitation to travel across the lot 
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in respect of materials, construction, and fastening 
to withstand the pressure which may reasonably be 
expected to be brought against it.1° It is not nec- 
essary to put up two barriers, one behind the other, 
unless the person injured has been led to expect 
ibst6 
opening at the top thereof, may be so short that 
the absence of a side rail does not necessarily create 
an unsafe condition.'” ; 

Failure to use cover or safety appliance. Where 
a cover for a hole was not used, the fact that it 
was in perfect condition is no defense.'* However, 
the failure to use a safety appliance, adopted. as 
a protection egainst some particular danger, cannot 
be relied on to prove negligence, when the injury 
was caused by another danger, which the appliance 
was not designed to guard against.'® 

Stationing person as guard. The time, place, and 
circumstances in a particular case may be such as 
not to require the stationing of a person as a guard, 
attendant, keeper, or watchman;*? but failure to 
comply with a permit authorizing a trench across 
a sidewalk, in not having a watchman present, 1s 
negligence.*1. Even though it may be necessary for 
has been extended to the public. Cos- 
tello v. Farmers’ Bank, 34 N. D. 131, 
157 NW 982. 

15. Kelly v. Hudson Cos., 65 Misc. 
574, 120 NYS 768; Rosenbaum Vv. 
Shoffner, 98 Tenn, 624, 40 SW 1086; 
Zetley v. Jame Realty Co.; 185 Wis. 
205, 201 NW 252; Stewart v. Cobalt 
Curling, ete., Assoc., 19 Ont. L. 667, 
14 OntWR 1063 [aff 14 OntWR 141). 
And see Starling v. Selma Cotton 
Mills, 168 N. C. 229, 84 SE 388, LRA 
1915D 850 (it is negligence to guard 
a dangerous place only with a fence 


which is insecure and dilapidated 
and has in it a hole through which a 


ignite it. 


ing a hatchway 
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A flight of steps, with a handrail around the. 


ant had any business on the barge, 
ordinary care on the part of de- 
fendant did not require that it keep 
some one constantly on the barge to 
guard against the approach of stran- 
gers near the flowing oil, who might 
Texas Co, v. Clarke, (Tex. 
Civ. As) 182 sSW/:351. 
sonable care which the law requires 
the occupant of a building contain- 
to observe, 
cially where persons are not accus- 
tomed to pass and repass, does not 
impose upon his conduct of his ordi- 
nary private business such a burden 
as to keep an additional force, for a 


oe 


a person maintaining a pool or other body of water 
for swimming, or swimming and boating, by the pub- 
lic to have attendants or guards to render assistance 
in time of need,?? he is only bound to exercise ordi- 
nary care to provide a reasonably sufficient number 
of competent attendants to guard and protect pa- 
trons from the danger of drowning;?* he is not 
bound ‘to provide a sufficient number of skilled at- 
tendants to insure the safety of patrons,?* nor does 
his failure to furnish a competent and experienced 
swimmer and diver alone, and of itself, constitute 
negligence,”> 
[§ 297] 4. Lighting.?° Negligence may consist in 
the failure so to light the premises as to protect 
from injury by reason of dangerous conditions 
which would not reasonably be discovered in the 
absenee of such light,?7 as for example, in the case 
of the existence of an unguarded opening in a floor 
or passage,’® or difference in floor levels;?® but a 
stairway need not be artificially lighted in the day- 
time where daylight is not excluded to such an 
extent as to require artificial light to enable persons 
to see their way,*° nor is it necessary that a stair- 
way should be uniformly illuminated throughout its 
Lights at night: 
Near obstructions or dangerous 
points in streets or highways see 
Highways § 452; Motor Vehicles 


§§ 498, 500; Municipal Corpora- 
ations §§ 1815, 1835-1838, 1875. 
be 
(2) The rea- Bridge see Bridges § 80. 
Motor vehicle see Motor Vehicles 
§§ 597-599, 626, 693, 743-748, 
espe- 753, : 
‘Railroad or street railroad prop- 
erty see Carriers § 1343; Rail- 
roads - [330 .Cye, Gil, Tad, ables 
943, 958, 1218]; Street Rail- 
roads [36 Cyc 14384]. 


young child may go). guard, stationed there to prevent per- 27. Glaser v. Rothschild, 221 Mo. 

[a] Slat—In an action against the | sons from falling. into it. Murray v.| 180, 120 SW 1, 22 LRANS 1045, 17 
proprietor of a store for injuries re-| McLean, 57 Ill, 378. (3) A store-| AnnCas 576; Weller v. Consolidated 
ceived by a customer in falling into| keeper is not liable for an injury | Gas Co., 198 N. Y. 98, 91 NE 286, 139 
an elevator shaft, the finding of neg-| because he failed to furnish or pro-|AmSR 798; Goodman y. Lynch, 17 


ligenece in providing an unsafe guard 
rail will not be disturbed where it 
appears that the rail was, merely a 


vide a doorkeeper or attendant at a 
Swinging or revolving door at the en- 
trance of the store. 


Oh; Cir, Ct.-N.. S. 313° Bleich, vEm- 
mett, (Tex. Civ. A.) 295 SW ‘223. 
Buzzell_v. R.-H. [a] Store.—‘It is the duty of the 


slat seven eighths of an inch thick] White Co., 220 Mass. 129, 107 NE| proprietor of a store to maintain such 
and three and a half inches wide, | 385; Smith v. Johnson, 219 Mass.|a degree of light in those parts of 
and that it had a knot just where|/ 142, 106 NE 604, LRAI1915F 572,| the premises where the public is in- 


it broke. Rosenbaum v. Shoffner, 98 
Tenn. 624, 40 SW 1086. 21. 

[b] Rotten board fastened with 
one nail—An excavation was not suf- 22. 
ficiently guarded where the only pro- 
tection was a board fastened to a 
corner of a building by one small 
badly rusted nail around which the 
board was rotted, and the board gave 
way when a person merely rested his 


Decatur 


Nebr. 214, 


686, 


hands upon it lightly. Zetley v.| A.) 142 SW. 959, 
Jame Realty Co., 185 Wis. 205, 201 Ordinary care as standard of duty 
NW 252. generally see supra § 51. 


{e] Iron chain.—Where a statute 
requires elevator shafts to be pro- 


AnnCas1916D 1234, 

Shannahan v. Ryan, 20 N. S. 
142, 8 CanLTOccNotes 379. 
Amusement Park Co. 
vy. Porter, 187 Ill. A. 448; Brotherton 
v. Manhattan Beach 
69 NW. 
Saltair Beach Co., 30 Utah 86, 83 P 
3 LRANS 982, - 
23. Levinski v. Cooper, (Tex, Civ. 


. Levinski v. Cooper, supra, 
-Nonliability as insurer generally 


vited to go aS not unreasonably to 
endanger a customer who exercises 
his faculties with due regard for his 
own safety.” Broadston vy. Beddeo 
Clothing Co., 104 Nebr. 604, 178 NW 
Impr.|.Co.; 50) 190. 
iD ein LAER SVs [b] Approach to toilet.—The pro- 
prietor of a store is not liable, be- 
cause of scarcity of light, for in- 
jury to a customer while coming out 
of the toilet, in falling over a step, 
which she had seen and ascended 
when she entered, but had forgotten 
before she came out, and which she 
might have seen and located on com- 


tected by “a substantial guard or]|see supra § 10. ing out, had she waited a moment 
gate,” the use of an iron chain is a 25. ,Decatur Amusement Park Co. | after opening the door. Main v. Leh- 
sufficient compliance therewith, Mal-|v. Porter, 137 Ill. A. 448. man, 294 Mo, 579, 243 SW 91. 

loy v. New York Real Est. Assoc., [a] Availability of other means.— 28. Glaser y. Rothschild, 221 Mo. 


156 N. Y. 205, .50 NE 852, 


41, LRA 


“There may be and quite likely are 


180, 120 SW 1, 22 LRANS 1045, 17 


487; Weinberger v. Kratzenstein, 35] other means which can be employed} AnnCas 576 [aff 106 Mo, A. 418, 80 
Mise. 74, 71 NYS .244 [aff 71 App.|in such a case which are as effec-| SW 332]; Bleich v. Emmett, (Tex. 
Div. 155,.75 NYS 573]. tual as those made use of by an ex-| Civ. A.) 395 SW 223. : 
16. Kent v, Todd, 144 Mass. 478,/ pert swimmer and diver. ... There 29. Weller v. Consolidated Gas 
11. NE. 734. is a marked difference between charg-| Co., 198 N. Y. 98, 91 NE 286, 139 Am 
17. Chapman v. Clothier, 274 Pa.|ing the complete absence of atten-|SR 798. 
3894, 118 A 356 (flight of steps less} dants and keepers ... and the mere 30. 


than three feet high). 
ste. Jennings v. Carling, 181 NYS 
od. 

19. McGlauflin. v. Boston, etc., R.| Ill. A. 448, 453. 
Co., 230 Mass, 431, 119 NE 955,,.LRA 26. 
1918E 790. 

20. See cases infra this note. 

[a], For example (1) where de- 
fendant was having plaintiff's barge 
pumped full of oil at 3 o’elock in 
the morning, and no one other than 
the servants of plaintiff or defend- 


tent swimmer 


Duty of: 
Landlord to 


Master 


me 


charging of the absence of a compe- 
and diver.” 
Amusement Park Co, 


Cross references: 


light common stair- 
ways or passageways see Land- 
lord and Tenant §§ 891, 892. 
to furnish 
for servant’s place of work see 
Master and Servant § 469. 


Bell v. Central Nat. Bank, 28 
App, CD..C!)""*b38,0° 

Decatur [a] Lights in vicinity.—The own- 
vy. Porter, 137] er of a building is not liable for in- 
juries received from a fall down a 
stairway which began a few inches 
from the line of the sidewalk and 
led to a pool room in the basement, 
where, at the time, a near-by show 
window was lighted, the _ street 
lights presumably were burning, and 
plaintiff deviated from the’ sidewalk 
voluntarily ratier than accidentally. 


sufficient light 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 296-297 


2 
4 


‘ee 


§ 297-299] “ 


entire length.*| Where there is no defect in the 
stairway itself, the failure to light a dark stairway 
is not negligence rendering one liable to a person 
falling down the stairs.?* However, the location of 
a stairway with reference to an entrance doorway 
may be such as to require the suroundings to be 
lighted.*8 

[§ 298] 5. Inspection®+—a. Necessity. The owner 
or other person in control of premises who invites 
others to enter owes them the duty of inspecting 
the premises,®*> and a device or apparatus operated 
on the premises, and upon which the safety of 
human life depends,*® to see that the premises, de- 
vice, or apparatus is in a reasonably safe condi- 
tion;37 anda like duty to inspect a building abut- 
ting on a public street is owing to travelers upon 
the street by a person occupying or lawfully in pos- 
session of the building;** but the owner has no duty 
of inspection as to one who has assumed such duty 
himself ;#° and a person is under-no duty to inspect 
equipment which he does not own or control and 
with the installation of which he had no. connec- 
tion.*° Failure to make certain tests is not negli- 
gence where it does not appear that, such tests were 


NEGLIGENCE 


[45 C.J.] 873 


common or prudent,*! or where the owner had no 
reason to think an inspection was necessary ;*2 but 
where there is a duty to inspect, the fact that an 
inspection is difficult to make is no excuse for non- 
performance of the duty.** 

Duty to employee of contractor. A duty to in- 
spect the premises is owing by the owner thereof 
to an employee of an independent contractor doing 
work thereon,** and the duty is a continuing one 
where the owner continues in control of the prop- 
erty,*® but where control and possession are turned 
over to the contractor, the duty is limited to con- 
ditions existing at that time,*® and does not extend 
to conditions subsequently arising out of changes 


‘eaused by the progress of the work contracted for.** 


[§ 299] b. Time and Sufficiency. The owner is 
held only to reasonable care in inspection from time 
to time.*® The inspections must be sufficiently fre- 
quent to insure a reasonably safe condition,*? and 
thorough enough to determine the condition;®° and 
where these requirements are complied with, no 
liability. exists for injuries.°!. Thus if the owner 
of a wall in a burned building. has it inspected 
by a competent mechanic who reports it safe, no 


Anderson v. Speer, 36 Ga. A, 29, 134 

SE 811. ; 

Lighting of stairway in inn or ho- 
tel see Innkeepers § 70. 

31. Weller v. Consolidated Gas 
Co., 198 N.Y. 98, 91 NE 286,139 Am 
SR 798. 

[a] Reason for rule.—‘‘The per- 
sons who make use of it can rea- 
sonably be expected to exercise their 
faculties to some extent in order to 
ascertain its precise length.” Weller 
vy. Consolidated Gas Co., 198 N. Y. 98, 
101, 91 NE 286, 139 AmSR 798. 

32. Brown v. Berles, 234 Mich. 
353, 208 NW 461; Gleich v. Detroit 
Free Press, 169 Mich. 247, 135 NW 
306; Brugher v. Buchtenkirch, 167 
N. Y=" 153, 60 INE 420; McKinlay v. 
Mutual L. Assur. Co., 26 B. C. 5, 43 
DomLR 259, [1918] 3 WestWkly 
1002; Wilkinson v. Farrie, 1 H. & C. 
633, 158 Reprint 1038. 

33. Hertz v. Advertiser Co., 201 
Ala. 416, 78 S 794, LRA1918F 137. 

24. Inspection: 

Duty of, owing by master to servant 
see Master and Servant §§ 534- 
547. 

Of: 

Bridge see Bridges § 77. 

Gas pipes or fixtures see Gas §§ 

D1, Oo. 

Railroad or street railroad prop- 
erty see Carriers § 1372; Rail- 
roads [33 Cyc 740, 812]. 

Streets and sidewalks see Munici- 
pal Corporations § 1827. 

Wires and electrical appliances see 
Electricity §§ 45, 49. 

35. Fulton Ice, éte., Co. v: Pece, 
DOVIG ar CAP SOT OLS 9206 SE 7? Me- 
Intyre v. Detroit Safe Co., 129 Mich. 
385, 89 NW 39; Durant’ v. Ontario, 
etc., Power Co., 41 Ont. L. 130; Trott 
v. Kingsbury, 17 Sask. L. 582, [1923] 
4 DomLR 663, 3 WestWkly 1061. 

36. Harvey v. Machtig, 73 Cal. A. 
667,. 239 P 78; Burke v. State, 64 
Misc. 558, 119 NYS 1089. 

[a] Tlustration.—The state of 
New York acquired a reservation at 
Niagara and opened it to the public 
and continued to operate on it an 
inclined railway, which had been 
operated for about forty-two years 


before the state acquired the prop- | 


erty. About twenty years after the 
reservation was opened to the public 
and after the state had commenced 
to operate the inclined railway, the 
rope which was used to haul the cars 
up and down the railway broke, the 
safety appliance intended te prevent 
accidents did not work, and the de- 
vice on the car designed to hold it 
also broke and a car fell to the bot- 
tom of the incline and one passen- 


‘ger was killed and three others were 


injured. It was held that the state 
was liable because of its failure to 
inspect the railway and apparatus 
and keep it in proper repair. Burke 
v. State, 64 Misc. 558, 583, 119 NYS 
1089 (“To use and keep in operation 
a device or apparatus upon which the 
safety of human life depends for 
twenty years, without its being fre- 
quently or properly tested as to its 
continued strength and efficiency to 
meet the purposes for which it was 
being used, is not such reasonable 
care as a prudent man should take 
to guard the safety of those intrusted 
to his care and protect them from 
injury’’). 

37. Duty to invitees to keep prem- 
ises in reasonably safe condition gen- 
erally see supra § 237. 

38. Feeney v. New York Waist 
House, 105° Conn. 647, 136 A 554, 
50 ALR 1539; Bannigan v. Wood- 
bury, 166° Mich. 491, 132 NW 77. 

39. Boston,’ etce., R. Co. v. Sar- 
gent, 72 N. H. 455, 57 A 688: 

40. Alabama Power Co. v. Shaw, 
215 Ala. 436; 111 S re: 

41. Hall v. Murdock, 119. Mich. 

42. Baddeley v. Shea, 114 Cal. 1, 
45° P 990,-55 ' AmSR 56; 33° LRA ‘747s 
Cuthbert v. Schofield, 35 Ga. A. 443, 
133 SH 303; Sellers v. Dempsey, 26 
App. Div. 22, 49 NYS 765; Akers v. 
Overbeck, 18 .Mise. 198, 41 NYS 382. 
And see Greene v. Seattle Athletic 
Club, 60 Wash. 300, 306, 111 P 157, 
32 LRANS 713 [quot Cyc] (where a 
building was new, and had been con- 
structed by the state under a law 
providing for the most careful and 
rigid supervision by the highest of- 
ficers of the state and the superin- 
tendent and architect employed by 
them, and a latent defect therein 
would have been noticed only upon 
a careful, as distinguished from a 
casual, examination and inspection by 
experts, no duty of further inspeec- 
tion rested upon a temporary les- 
see). 

43. Fulton Ice, ete. Co. v. Pece, 
29) Gap ALS 507) 116 SH 57s Gray? wv. 
ren ae ete. Re 'Co., (Mass. 159 UNE 
441. 

[a] Rule discussed.—‘If ordinary 
care requires an inspection, it re- 
quires that inspection even if it may 
be difficult. The difficulty of the in- 
spection does not determine the de- 
gree of care, but the degree of care 
may determine the extent of the in- 
spection. In other words, to say that 
one should make an inspection, how- 
ever difficult it may be, does not im- 


389, 78 NW 329. 


pose a higher degree of care ‘than 


ordinary care, provided that to the 
extent of such care the inspection 
was required. If ordinary diligence 
demands an inspection, then the dif- 
ficulty of making that inspection, 
however great, will not enlarge the 
degree of diligence which the law 
requires.’ Fulton Ice, ete., Co, v. 
Pece, 29. (Ga, iA; 50%, S16) TG Siiva7: 

44, Fulton’ Ice,’ etc:, Co: -v.--Rece, 
supra; Gray v. Boston, etce., R. Co., 


(Mass. ) 159 NE 441. 


45. Gray v. Boston, etc, R. Co., 
supra. 

46. U. S. Cast Iron Pipe, etc., Co. 
v. Fuller, 212° Ala.° 177, 102: S 25. 

47. U. S; Cast Iron Pipe, ete., Co. 
v. Fuller, supra. 

[a] Bule applied.—The owner is 


not negligent in not reéxamining a 
part of the premises to which the em- 
ployees of an independent contractor 
return after working a few days in 
another part, where there has been 
no change of control or possession 
previously turned over to the con- 
tractor. U. §. Cast Iron Pipe, etc., 
Go. ‘vs Fuller, 2172 Ala. 177; 102)"S: 25; 

48. Frassi v. McDonald, 122 Cal. 
400, 55 P 139, 772; Connolly v. Des 
Moines Inv. Co., 130 Iowa 633, 105 
NW 400; Odell v. Solomon, 99 N. Y. 
635 mem, 1 NE 408 [rev 50 N. Y. 
Super. 119]. 

Reasonable or ordinary care as 
standard of duty generally see supra 


S751: 

49. Feeney v. New York Waist 
House, 105 Conn. 647, 186 A 554, 50 
ALR 1539; Washington Market Co. 


v.;Clagett, 19 App.’ 'CDi"C.). 12% Boyce 
ve Umlon Paes ReCoi 8 Uta, Shows 
P 450, 18 LRA 509. 

[a] Daily inspection.— Where a 
threshing engine was equipped with 
a double netting in order to prevent 
the escape of sparks, its operators 
were guilty of negligence in failing 
to make at least a daily inspection 


thereof. Martin 'v. McCrary, 115 
Pe a 316, 89 SW 3:24, 1 LRANS 
vol. 

50, Conn.—Feeney v. New York 


Waist House, 105 Conn. 647, 136° A 


554, 50 ALR 15389. 

Tll.— Springer v. Ford, 88 Ill. “A. 
529. 

Mich. — McIntyre Vv. Pfaudler 


Vacuum Fermentation Co., 133 Mich. 
552, .95 NW 527. 

Pa.—Ryan v. Woodbury Granite 
Co., 266 Pa. 105, 110A 279. 

Tenn.—Willcox v. Hines, 100 Tenn. 
524, 45 SW 781,.66 AmSR 761, 

51. McMullen v. New York, 104 
App. Div. 337, 93 NYS'772; Bell v. 
erate pet Co. pf Bh. (Cr, Sess} 
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liability exists,°? although it has been held that the 
duty of inspection owing by an occupier of property 
to an invitee cannot be discharged by merely con- 
tracting with competent persons to do the work for 


him.®? 


[§ 300] 6. Repair or Remedying Defects.°¢ A per- 
son owning and controlling property which is m a 
dangerous and defective condition owes to invitees 
a duty to repair or remedy the defect,°> where he 
is,°° or ought to be,°’ aware of the condition, as 
where the condition has existed for a considerable 
period of time®® to his knowledge,®® or for a suffi- 
cient time for a prudent person to discover it;°° and 
he is not relieved of the necessity of repair by the 
interference of third persons,*! the fact that third 
persons are in possession for the purpose of repair,®? 
or by mere general instructions to mechanics to re- 
However, the owner of property is entitled 
to a reasonable time to remedy the defect after 


pair.®8 


52. Schell v. St. Paul Second Nat. 
Bank, 14 Minn. 43; Olsen _v. Meyer, 
46 Nebr. 240, 64 NW 954; Freeman v. 


or 28 Tex. Civ. A. 571, 67 SW 
527. 

53. Marney v. Scott, [1899] 1 Q. 
B. 986 


54. Cross references: 
Remedying defects in bridge 
Bridges § 77. 
Repair: 
Duty to, owing by master to serv- 
ant see Master and Servant §§ 
Mies 545. 


Broken wires see Electricity § 
4 


see 


Leased property: 

Negligence in making or fail- 
ing to make see Landlord 
and Tenant § 882 et seq, 

Rights and duties as to, gen- 
erally see Landlord and Ten- 
ant §§ 766-792. 

Railroad property see Railroads 
[83 Cyc 740, 812, 925, 1201, 
1208]. 

Street railroad property see 
Street Railroads [36 Cyc 1477, 
1497]. 

55. Gray v. Boston, etc., R. Co., 
(Mass.) 159 NE 441; Pritchard. v. 
Pete,-[1917]. 2 K. By 178. 

[a] Rule applicable to defects 
which are hidden or not open and 
obvious. Gray v. Boston, ete, R. 
Co., (Mass.) 159 NE 441; Pritchard 
y. Peto, [1917] 2 K: B.°173. 

Duty to invitees as to condition of 
premises generally see supra § 237. 

56. Toledo Real Est., etc., Co. v. 
Putney, 20 Oh. Cir. Ct, 486, 10 Oh. 
Cir. Dec. .698; Pritchard v. Peto, 
[LOL 2rd Bhi. 

[a] Knowledge of superintendent. 
—An employer is responsible for the 
negligence of his superintendent in 
failing to correct a dangerous con- 
dition after receiving notice of it. 
Killilea v..Morgan, 224 N. Y. 648, 120 
NE 691; St. Denis v. Eastern On- 
tario Live Stock, etc., Assoc., 36 Ont. 
L. 640, 10 OntWN 168, 30 DomLR 
647. 

{b] Knowledge of other defects.— 
When defects and weaknesses. in the 
floor of a stable became known to 
the owners of the stable, it was their 
duty to put the floor in a safe con- 
dition, and they are liable for the 
death of another’s horse kept in the 
stable, even though the particular 
defect which occasioned the death of 
the horse made its first appearance 
when it actually caused the death of 
the horse. Gunn v. Canadian Pac. R. 
Co., 22 Man. 32, 1 DomLR 232, 20 
WestLR 219, 1 WestWkly 804. 

57. Schwindt v. Lehigh Water 
Co., 33 Pa. Super, 23% Pritchard v. 
Peto; (1917) 2K. .By 13. 

Knowledge of defect or danger gen- 
erally see supra §§ 25-30. 

58. Toland vy. Paine Furniture Co., 
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‘notice of it,6* and is not liable for a defect not 
discovered in time to repair it before the accident 
oceurs.®® No liability is incurred by failure to work 
on Sunday,®* unless the danger was so obvious that 


a reasonable and prudent person would have taken 


on that day.®” 
(1) In General. 


ticipated.®® 


179 Mass. 501, 61 NE 52; Schwindt 
as Lehigh Water Co., 33 Pa. Super. 


59. Spaine v. Stiner, 51 App. Div. 
481, 64 NYS 655 [aff 168 N, Y. 666, 
61 NE 1135]. 
mbar Stevens v. Walpole, 76 Mo, A. 

61. Lauer v. Palms, 129 Mich. 671, 
89 NW 694, 58 LRA 67. 

62. Steppe v. Alter, 48 La. Ann. 
363, 19 S 147, 55 AmSR 281 (posses- 
sion of insurance company electing 
to repair after fire). 

Seba Stevens v. Walpole, 76 Mo, A. 

64. Ainsworth vy. Lakin, 180 Mass. 
397, 62 NE 746, 91 AmSR 314, 57 
LRA 1382; Lauer vy. Palms, 129 Mich. 
671, 89 NW 694, 58 LRA 67; Dugal 
v. Peoples Bank, 34 N. B. 581; How- 
den v. Lake Simcoe Ice Co., 21 Ont. 
ears Landreville v, Gouin, 6 Ont. 

[a] Unfavorable weather. — (1) 
The owner of an apartment house is 
not liable for injuries caused by an 
uneven deposit of ice and snow on 
steps, where it appears that there 
was no weather permitting removal, 
and that the unevenness was caused 
by ashes put on to render the stevs 
more safe. .Laufers-Weiler vy. Bor- 
chardt, 88 NYS 985. (2) In an ac- 
tion by a customer to recover dam- 
ages for injuries resulting from a 
fall, caused by an accumulation of 
snow and ice at the entrance of de- 
fendant’s store, evidence that it 
stopped snowing at 5 P. M., and that 
the injury occurred at 11 P. M., does 
not show that a_ sufficient time 
elapsed to charge defendant with 
negligence in failing to clear off the 
snow and ice. McAuley v. United 
Cigar Stores Co. of America, 204 App. 
Div. 356, 198 NYS 154 [aff 236 N..Y. 
633 mem, 142 NE 313 mem]. 

65. Frassi v. McDonald, 122 Cal. 
400, 55 P 139, 772; Connolly v. Des 
Moines Inv. Co., 1380 Iowa 633, 105 
NW 400. 

[a] Rule applied.—A lot owner is 
not responsible for injuries occa- 
sioned by an opening over an excava- 
tion under a sidewalk in front of his 
premises, where the opening was 
made without his knowledge by per- 
sons not in his employ, and only a 
few minutes before the accident. 
Frassi v. McDonald, 122 Cal. 400, 


6b. P) 139,. 55 Pa772, 
66. Oleson.v. Plattsmouth, 35 
45 Ill. 


Nebr. 153, 52 NW 848. 

67. Schwartz v. Gilmore, 
455, 92 AmD 227;:Dixon v. Wachen- 
heimer, 9 Oh, Cir, Ct. 401, 6 Oh. Cir. 
Dec. 380. 

68. Warning: 


Vis 
dplecerae company see Electricity § 
Innkeeper see Innkeepers §§ 69, 74, 
Master see Master and Servant §§ 


the necessary measures and precautions immediately 


[§ 301] 7. Notice or Warning®*—a. Necessity— 


Notice or warning of danger is not 


necessary where no danger is reasonably to be an- 
Also, failure to give a warning creates 
no liability for injuries where it would have been 
of no avail,?7° or where the lack thereof did not 
contribute to the accident."! 

[§ 302] (2) Dangerous Act or Operation. Where 
one is performing an act or engaging in an operation 
which is likely to be dangerous to persons in the 
vicinity, it is his duty to warn such persons of the 
danger,”? especially where he has made a promise 


572-577, 602-626. 

Operator of motor vehicle see Mo- 

tor Vehicles §§ 628-632, 692, 818. 
Railroad or street railroad com- 

pany see Carriers §§ 1336, 1338, 

1349, 1359; Railroads [33 Cyc 

739) 761, 7822821, 9411956) 11525 

peeae Street Railroads [86 Cyc 
Of defective or dangerous quality of 

article sold or furnished to another 

see infra §§ 327, 331. 

69. Lord v. Sherer Dry Goods Co., 
205 Mass. 1, 90 NE 1153, 137 AmSR 
420, 27 LRANS 232, 18 AnnCas 41; 
Favro v. Troy, ete., Bridge Co., 4 
App. Div, 241, 38 NYS 433. 

70. Miller v. Rochester Vulcanite 
Pav. Co., 21 NYS 651. 

71. Locke v. Payne, 81 N. H. 266, 
124 A 668. 

Cal.—O’Callaghan y. Bode, 84 


72. 
Cal. 489, 24 P 269 


La.—Marshall v. Louisiana State 
Rice Milling Co., 144 La. 828, 81 S 
331; Mahan v. Everett, 50 La, Ann. 
1162, 23 S 883; Holmes v. Tennessee 
Coal, etc., Co., 49 La. Ann. 1465, 22 


S 403. 
Mass.—Silverman v. Carr, 200 
Comstock, 78 


Mass. 396, 86 NE 898. 

Mich.—Dehring  yv. 

Mich. 153, 43 NW 1049. 

Mo.—Lauff v. J. Kennard, etc., Car- 
pet Co., 186. Mo. A. 123; 171,.SW 
986, (A.) 195 SW 56; Burkhardt v. 
Schott, 101 Mo. A, 465, 74 SW 430. 

N. J.—Toohey v. Webster, 97 N. J. 
L. 545, 117 A 838. 

Tenn.—Cash y. Casey-Hedges Co., 
139 Tenn. 179, 185, 201 SW 347 [quot 
Cyel. 

Tex.—Missouri Iron, ete, Co. v. 
Cartwright, (Civ. A.) 207 SW 397. 

And see Kruger v. Hogan, 234 N. 
Y. 369, 371, 138 NE 28 (“either the 
path should have been cleared, or a 
warning should have been given’); 
Berryman vy. East Hoquiam Boom, 
ete, Co., 80. Wash. 364,141 PP) 765 
(recognizing that it is the duty of 
persons using dangerous agencies to 
warn people who may be in jeopardy, 
but holding that water which, after 
being released through gates in a 
dam, runs down a stream at the rate 
of eight or nine miles per hour and 
rises at the rate of about one foot 
per hour is not such a dangerous 
agency as requires a warning to one 
who may be in or near the stream 
at the time). 

[a] Rule applied to person or per- 
sons engaged in: (1) Backing wagon 
against platform of freight depot. 
Lauff v. J. Kennard, ete., Carpet Co., 
186 Mo. A. 128, 171 SW 986, (A.) 195 
SW 56. (2) Blasting. Beauchamp vy. 
Saginaw Min. Co., 50 Mich. 163, 15 
NW 65, 45 AmR 30; Gates v. Latta, 
117 N. C. 189, .23 SE 173, 538 AmSR 
584; Blackwell v. Lynchburg, etc., R. 
Co., 111 N. C. 151, 16 SE 12, 32 AmSR 
786, 17 LRA 729; Stephens y. Mar- 
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. 


to them to do so.7? A person engaged in a danger- 
ous occupation is not excused from giving warning 
because some one else has been accustomed to give 
such warning and failed to do so at the time of the 


injury.** 


Contract for instruction in operation. 
who has by contract assumed the obligation of in- 
structing other persons in the operation of a certain 
plant is under a duty so to instruct them as to en- 
able them, when operating the plant, to avoid such 
danger as is unknown to them and which, by the 
exercise of ordinary care, they cannot readily an- 


ticipate.”® 


tins, 1 Mon. (Pa.) 376, 17 A :242; 
O’Gorman v. O’Gorman, [1903] 2 Ir. 
573; Collier v. Michigan Cent. R. Co., 
27 Ont. A. 630. And see Explosives 
§ 22. (3). Demolishing walls of 
burned building. Marshall v. Louisi- 
ana State Rice Milling Co., 144 La. 
828, 81 S 33l. (4) Driving golf ball. 
Toohey v. Webster, 97 N. J. L. 545, 
117 A. 838, 23 ALR 440. (5) Elevat- 
ing heavy smokestack to vertical po- 
sition. Cash y. Casey-Hedges Co., 
139 Tenn. 179, 201. SW. 347. (6) 
Felling tree. ‘Burkhardt v. Schott, 
101 Mo. A. 465, 74 SW. 430. (7) 
Operating an elevator when a _ per- 
son is working in or about the eleva- 
tor shaft, even though the workman 
is an employee of a third person. 
John R. Coppin Co. v. Richards, 191 


Ky. 720, 231 SW 229; Otis El. Co. v. 
Wilson, 147 Ky. 676, 145 SW 391 
(where danger is not clearly obvi- 


ous to, or known by, workman). (8) 
Throwing heavy articles on sidewalk 
or passageway. O’Callaghan v. Bode, 
84 Cal. 489, 24 P 269; Mahan v. Ever- 
ett, 50 La. Ann. 1162, 23 S 883. (9) 
Where defendant had contracted to 
furnish plaintiff with power. by a 
rope drive during working hours, it 
was his duty to notify plaintiff be- 
fore turning. on the power after work- 
ing hours for he was bound to antici- 
pate that if plaintiff's machinery was 
unexpectedly put in motion he or 
some of his workmen might be in- 
jured. Silverman v. Carr, 200 Mass. 
296, 86 NE 898. 

73. Lucas _v. Walker, 22 Cal. A. 
296, 134 P 374, 379. 

{a] IWustration.—The failure of 
an elevator operator to warn a work- 
man working in the elevator shaft of 
the elevator’s approach, as*he had 
promised the workman, constituted 
positive negligence. Lucas v. Walker, 
22 Cal. A. 296,°-134 P' 374, 379: ; 

74. Cameron v. Vandergritf, 53 
Ark. 381, 13 SW 1092. 

75. Grass v. Westerlin, Cor; 
(Wis.) 216 NW _ 161. pry. 

76. U. S.—Bennett v. Louisville, 
GiGi. CO, LOZ Uno. Ot, 20, LA ed, 
235. 

Conn.—Fox v. Kinney, 72 Conn. 
404, 44 A 745. _ 

Ida.—Carr v. Wallace Laundry Co., 
31 ida, °266, 170" BE y107: 

Me.—Dixon v. Swift, 98 Me. 207, 
56 A 761. 

Mass.—Baker v. Tibbetts, 162 
Mass. 468, 39 NE 350; Carleton v. 
Franconia Iron, etc., Co., 99 Mass. 
216. 

Mich.—Engel v. Smith, 82 Mich. 1, 
46 NW 21, 21 AmSR 549. 

Mo.—Ford v. Dickinson, 280 Mo. 
206, 217 SW 294; Wheeler v. St. Jo- 
seph Stock-Yards, ete., Co., 66 Mo. 
A. 260; Eisenberg v. Missouri Pac. 
R. Co., 33 Mo. A. 85. 

N. H.—True v. Meredith Creamery, 
72 N. H. 154, 55. A 893. 

N. Y.—Meiers v. Fred Koch Brew- 
ery, 180 App. Div. 450, 167 NYS 740 
[aff 229. N. Y. 10, 127 NE 491, 13 
ALR 633].(set out and quoted supra 

226 notes 5-7);:Scott v. Hough, 14 
NyYySt 401. 
-Oh.—Mason Tire, etc., Co. v. Lan- 
singer, 15 Oh. A. 310 (quoted supra 
§ 212 note 71 [a]). 

Pa.—Myers v. Snyder, Brightly 489. 


etc., 
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[§ 303] (3) Dangerous or Unsafe Condition of 
Property. If the owner of land knows that its con- 
dition is unsafe he should give timely warning to 
persons rightfully there.” 


More specifically, an 


owner or occupant of lands or buildings who knows, 


A person 


or in the exercise of reasonable care should know, 
of their dangerous and unsafe condition and who 
invites others to enter upon the property owes to 
such invitees a duty to warn them of the danger,‘ 
where the peril is hidden, latent, or concealed’® or 
the invitees are without knowledge thereof.’® 
a duty to give warning or notice may be owing by 


Also 


the owner of premises toa licensee under some ¢ir- 


77. Ga.—Fulton Ice, etc., Co. v. 
Pece, 29 Ga. A. 507, 116 SE 57; 

Kan.—Reese v. Abeles, 100 Kan. 
518, 164 P 1080, LRA1917E 747. 

Mass.—Goldstein ‘v. Slutsky, 254 
Mass. 501, 150 NE 3826; Blanchette 
v. Union St. R. Co., 248 Mass. 407, 
143 NE 310. 

Mich.—Hall v. Murdock, 114 Mich. 
233; 72 NW. 150. : 

Or.—Massey v. Seller, 45 Or. 267, 
(12.2397, 

Alta. — Mitchell v. Johnstorfe 
Walker, Ltd., 47 DomLR 293, [1919] 
3 WestWkly 24. 

[a] Unguarded elevator shaft.— 
nae v. Seller, 45 Or. 267, 77 P 


[b] Danger of collapse of wall.— 
Mitchell v. Johnstone Walker, (Alta.) 
ah DomLR 2938, [1919] 8 WestWkly 


4, i 

[c] Defect caused by independent 
contractor.—Although a defect in a 
building may have been caused by 
an independent contractor in movy- 
ing it, yet where the work of the 
contractor was completed. and ac- 
cepted by thé owner, the building 
could have been ‘inspected without 
difficulty, and such inspection would 
probably have disclosed the defect, 
but the owner failed to discover the 
defect and then to remedy it or to 
give warning to an invitee of its ex- 
istence, he cannot be said to have 
exercised ordinary care. Hickman vy. 


‘Toole, 35 Ga, A. 697, 134 SE 635. 


[d] Unsafe condition of public ac- 
commodations.—(1) Where one un- 
dertakes to render service by fur- 
nishing accommodations of a public 
nature, and the accommodations are 
not. reasonably suitable and safe for 
the purpose for which they are ordi- 
narily used in a customary way, ap- 
propriate notice of their unsuitable 
or unsafe condition should be so 
given as to warn persons of dangers 
in using them. Turlington v. Tampa 
Electric Co., 62 Fla. 398, 56 S 696, 38 
LRANS 72, AnnCasi913D 1213; Blan- 
chette v. Union St. R. Co., 248 Mass. 


407, 148 NE 3810; Johnson vy. Hot 
Springs Land, etc., Co., 76 Or. 333, 
148° P 1187, LRAI915F 689. (2) 


Thus, where a person undertakes to 
furnish to the public diving accom- 
modations consisting of a _ spring- 
board or diving chute and water be- 
neath it, and the water is so shal- 
low as to make diving from the 
springboard or diving chute unsate, 
it is his duty to warn patrons or in- 
vitees for hire of the unsafe condi- 
tion. Turlington v. Tampa Electric 
Co., supra; Blanchette v. Union St. 
R. Co., supra; Johnson v, Hot Springs 
Land, etc., Co., supra. (3) ‘The pro- 
prietor of a public bathing resort 
may be found to be negligent in fail- 
ing to place or properly maintain 
signs as to the dangerous depths of 
the water, or marks to indicate dan- 
ger to his patrons.” Beaman _v. 
Grooms, 138 Tenn, 320, 325, 197 SW 
1090. (4) However, the mere pres- 
ence of a pond in a park used by a 
traction company for picnic purposes 
does not impose upon the proprietor 
the obligation to inform all comers, 
by notice, that they shall not bathe 
therein, nor to post a guard to pre- 
vent such bathing. Le Grand vy. 


Wilkes Barre, etc., Tract. Co., 10 Pa. 
Super. 12. 

Duty of care toward invitees gen- 
erally see supra § 235. 

78. Colo.—Rocky Mountain Fuel 
Co. v. Tucker, 72 Colo. 308, 211 P 


383. 
Ky.—Beard v. Klusmeier, 158 Ky. 
50 LRANS 1100, 


153, 164 SW 319, 
AnnCas1915D 342. : 

Miss.—Wilbourn Vv. Charleston 
Cooperage Co., 127, Miss. 290, 90 S 9. 

Mo.—Jackson v. Quarry Realty Co., 
(A.) 2381 SW 1063. - 

Mont.—Chichas v. Foley Bros, Gro- 
cory, Co., 73 Mont, 575, 584, 236 P 
61. 

Tex.—Bustillos v. Southwestern 
Portland Cement Co., (Commn. A.) 
211 SW 929. 

Alta.—McCallum vy. Hemphill Trade 
Schools, Ltd., 50 DomLR 311. 

[a] Conditions not readily appar- 
ent.—If there is a danger attending 
the entry of an inyitee on premises, 
or the work he is to do thereon, and 
such danger arises from causes or 
conditions not readily apparent to 
the eye, it is the duty of the owner to 
give such person reasonable notice 
or warning of such danger. Shan- 
ley v. American Olive Co., 185 Cal. 
525 197 793. 

Obvious dangers see infra § 306. 

79. Alta.—Montevallo Min. Co, v. 
Little, 208 Ala. 131, 93 S 873. 

Mass.—Shaw v. Ogden, 214 Mass. 
475, 102 NE 61. See Murphy v. 
Avery’ Chemical Co., 240 Mass. 150, 
133 NE 92 (recognizing the rule, but 
holding that, although defendant 
knew that signals were not given by 
a railroad company of the approach 
of trains to a crossing of the rail- 
road and defendant’s driveway, de- 
fendant owed no duty to an invitee 
to warn him that such signals were 
not given, there being no defect in 
the driveway itself and the danger 
being caused by the operation: of the 
trains for which defendant was not 
responsible). 

Mich.—Samuelson vy, Cleveland Iron 
Min. Co., 49, Mich. 164, 13 NW 499, 
43 AmR 456. 

Mo.—Mullen v, Sensenbrenner Mer- 
cantile -Co., 260 SW 982, 33 ALR 
176; Jackson v. Quarry Realty Co., 
(A.) 231 SW 1063; Cluett v. Union 
Electric Light; etce., Co; ‘(A.)) 205 
SW 72; Shaw v. Goldman, 116 Mo. 
A. 3382, 92 SW 165. 


Tenn.—Buckeye Cotton Oil Co. v. 
rT wena 146 Tenn. 389, 242 SW 
Tex.—Galveston:Houston Electric 


R. Co. v. Reinle, 113 Tex. 456, 462, 
258 SW 803; George W. Armstrong 
rk v. Adair, 112 Tex. 439, 247 SW 

“Every man who expressly or by 
implication invites others to come 
upon his premises, assumes to all 
who accept the invitation the duty 
to warn them of any danger in com- 
ing, which he knows of or ought to 
know of, and of which they are not 
aware. This is a very just and very 
familiar principle.” Samuelson vy. 
Cleveland Iron ‘Min. Co., 49 Mich. 
164, 170, 13 NW 499, 48 AmR (456 
{quot Galveston-Houston Electric R. 
Co. v. Reinle, supra]. 

Known ers see infra § 306. 
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cumstances,®° as where there are pitfalls or traps 
on the premises and the owner has knowledge of 
the danger,*! or the owner, after giving the license, 
changes conditions on the premises so as to make 
them more dangerous or hazardous.®? Indeed, if a 
person creates a concealed trap on property and he 
sees some other person, who to his knowledge is un- 
aware of the existence of the danger, lawfully expos- 
ing himself or about to expose himself to the danger 
which he has created, he is under a duty to give 
such person a warning,*® even though the first per- 
son is not the owner or occupant of the premises** 
and has not invited or licensed the other person to 
come upon the premises.*° \ 
Defective or obstructed road or path on privately 
owned land. Where a road, although located on pri- 
vately owned land, is used by the public, the owner 
or other person who makes an excavation therein,®® 
or places a rope, wire, or chain across it,°* is charged 
with the duty of giving notice or warning thereof 
to persons using the road. However, it is held that 
a person controlling a private way leading from a 
publie street is not.obliged to put up a sign notify- 
ing travelers on the public street that the passage- 
way is not a public way.8* So the owner of premises 


owes a duty to an invitee to safeguard a ditch which . 


is being excavated in a path constituting a usually 
traveled path across the premises;*® the same rule 
-has been applied to an open cistern near a path.® 
However, it has been held that by the mere fact 
that, without objection from the owner, persons have 
been accustomed to cross his land no duty is im- 
posed upon him to protect them from injury from 
a hole or excavation on the premises.*! It has been 
held to show a reckless disregard of the lives or 


NEGLIGENCE 


[8§ 303-306. 


safety of others for the owners of premises over 
which the public has been accustomed to pass for 
a long time, and until a well defined path has become 
marked on the ground, to excavate a dangerous 
trench into such path and to leave it unguarded.” 

[§ 304] (4) To Employees of Independent Con- 
tractor. In addition to, the duty diseussed in an- 
other article in this work,®* the proprietor of prem- 
ises, who for his own benefit procures the doing 
of work thereon by an independent contractor, may 
expressly or impliedly incur the duty of giving to 
such contractor’s employees warning of dangers to 
them which arise during the progress of the work in 
which they are engaged ;°* but he does not incur this 
duty unless he binds himself by agreement to give 
warning” or in fact assumes to do so with the 
knowledge of the contractor or his employees and 
they rely upon his doing so.®® 

[§ 305] (5) To Children.’ Failure to warn a 
child of danger may constitute negligence where the 
child is specially invited to enter into a dangerous 
situation,®® or he is directed to watch and guard 
a fire and is left alone to do so,®® or where a person 
who has located and is operating dangerous machin- 
ery in a place equivalent to a public thoroughfare 
sees a child of tender years in close proximity to 
such machinery;! but it has been held in a jurisdic- 
tion where no distinction is made between infant 
and adult trespassers that no warning to an infant 
trespasser attracted by dangerous machinery is 


necessary.” : 
[§ 306] (6) Known or Obvious Dangers.’ Notice 


- or warning is not necessary where the danger is 


obvious,* or the person injured has actual knowl 


FF aes See infra text and notes 81, 
81. Rollestone v. Cassirer, 3 Ga. A, 
161, 59 SE 442. And see Locke v. 


Payne, 81 N. H. 266, 124 A 668 (dis- 
cussing the point). 

{a]. Licensee with known  in- 
firmity.—The duty to warn is more 
imperative if the licensee is af- 
fected by an infirmity known to the 
owner or proprietor of the premises. 
Rollestone v. Cassirer, 3 Ga. A. 161, 
59 SE 442. Capacity of person in- 
jured as bearing on due care gen- 
erally see supra §§ 75-82. 

Duty to licensee with respect to 
haesk and pitfalls generally see supra 

abs 


82. Moore v. Ohio Oil Co., 241 M11. 
A. 388; Sage v. Creech Coal Co,, 194 
Ky. 415, 240 SW 42; Morrison v, 
Carpenter, 179 Mich. 207, 220, 146 
NW 106, AnnCas1915D 319; Union 
News Co. v. Freeborn, 111. Oh. St. 
105, 144 NE 595. 

“After granting a license to use 
the premises, the owner cannot, law- 
fully, by his affirmative action, 
change the premises so as to make 
them more dangerous, without noti- 
fying the licensee of that fact, or 
warning him of the added danger.” 
Morrison vy. Carpenter, supra. 

[a] Active negligence.—There is 
active negligence on the part of the 
owner or his servants where he or 
they are aware of the presence of a 
licensee, or even a trespasser, and 
create a new Situation of danger 
without warning or apprising him 
thereof. Union News Co. v. Free- 
born, 111 Oh. St. 105, 144 NE 595 
(where floor of restaurant, located 
in passenger depot, was, without the 
knowledge of plaintiff, covered with 
soap and water after he entered 
gseae information and before. he 
eft). 

Increase of hazard to licensee gen- 
erally see supra § 205, 


83. Kimber v. Gas Light, ete., 
Co, SLOSS plese, Bet foo. 

84 Kimber v. Gas Light, etc., Co., 
supra. 

85. 
supra. 

Discovered peril of trespasser gen- 
erally see supra § 145, 

86. Hanson v. Spokane Valley 
Land, etc, Co., 58 Wash. 6, 107 P 


863. 

87. Nashville, v. 
Blackwell, 201 Ala. 657, 79 S 129; 
Moore v.. Ohio Oil Co., 241. Ill, A. 
388. And see The Ansonia vy. Sulli- 
van, 239 Wed, 296, 152 CCA 284 (chain 
across runway, at rear of building, 
used by tradesmen). 

88. Stevens v. Nichols, 155 Mass. 
472, 29 NE 1150, 15 LRA 459. 

89. Johnson y. Glasier, 40 S. D, 
13, 166 NW 154. 

Duty to invitee as to condition of 
premises generally see supra § 237. 

90. Lepnick v. Gaddis, 72 Miss. 
aha 16 S 213, 48 AmSR 547, 26 LRA 


91. Murphy v. Brooklyn, 118 N. 
Y. 575, 23 NB. 887. 

No duty to licensee as to condition 
of premises generally see supra § 293, 

92. McLaughlin v. Bardsen, 50 
Mont. 177, 182, 145. P 954 [eit Cyc]. 

Increase of hazard to licensee gen- 
erally see supra § 205. 

Willful or wanton ees. to licensee 
generally see supra § 210. 

93. See Master and Servant § 1566. 

94. U.S. Cast Iron Pipe, ete¢., Co. 
v, Sullivan, 3 F. (2d) 794, 

95. U, S. Cast Iron Pipe, ete., Co. 
v. Fuller, 212 Ala..177, 102 S 25. 

96. U.S. Cast Iron Pipe, etce., Co. 
v. Fuller, supra. 

97. Attractive nuisances see su- 
pra §§ 155-188. 


Kimber v. Gas Light, etc., Co., 


Eten ck Co. 


Exposure of things SHmaCh ye: to' 


children see supra § 
98. Valley Mills Cotton Oil Co. v. 
Brown, (Tex. Civ. A.) 141 SW 1001. 


99. Arkansas Valley Trust Co. v. 
Mclilroy, 97 Ark. 160, 133 SW 816, 
31 LRANS 1020 (if child is too young 
to appreciate the danger). 

1. Erickson v. Minneapolis, etc., 
R. Co., 165 Minn. 106, 205 NW 889, 
45 ALR 973 (dealing with a ease 
wherein the facts did not bring the 
case within the doctrine of the 
turntablé cases, and the child was 
not a trespasser but was rightfully 
present, independent of invitation). 

2. Buch v. Amory. Mfg. Co., 69 
N. H. 257, 44 A 809, 76 AmSR 1638. 

Duty to infant trespassers gener- 
ally see supra §§ 152-189. 

Rejection of attractive nuisance 
doctrine see supra § 189, 

3. Generally known dangerous 
quality of drug see Druggists § 52. 

4 Cal.—Shanley Vv. American 
Olive. Cot,-185 Cal. 552. 197 Se 793: 

La.—Walker v, Nona Mills Co., 151 
La. 738, 92° S 318. 

Mass.—Favereau v, Gabele, 159 NE 
788; Murphy vy. Avery Chemical Co., 
240 Mass. 150, 183 NE 92; Hunt v. 
Economic Mach. Co., 231 Mass. 155, . 
120 NE 416; Cole v. L. D. Willcutt, 
etc., .Co., 218. Mass.:.71,.105 NE. 461; 
Mahoney v. W. A, Murtfeldt Co., 198 
Mass. 471, 84 NE 798; Hunnewell v. 
Haskell, 174 Mass. 557, 55 NE 320. 

Miss.—Wilbourn v. Charleston 
Cooperage Co., 127 Miss. 290, 90 S 9. 

Mo.—Muller v. Sensenbrenner Mer- 
Gants Co., 260 SW 982, 33 ALR 

Tenn.—Buckeye Cotton Oil Co, v. 
i aia ic 146 Tenn. 389, 242 SW 


Wis.—Graass y. Westerlin, ete., Co., 
216 NW 161. 

Wyo.—Loney v. Laramie Auto Co., 
255 P 350. 

Eng.—O’Neil v. Everest, 7 Aspin. 
163; Burns v. Henderson, 7 F. (Ct. 
Sess.) 697. j 

Can.—Ottawa Electric R. Co. g. 
Letang, [1924] Can. S.C. 470, [1924] 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


or 
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edge thereof,® or where, on account of the obvious- 
ness of the situation and the use of the property 
for a considerable time by the person injured, the 
owner has a right to believe that the injured person 
is fully acquainted with the situation and the risk.® 
However, an invitee’s knowledge of the ordinary 
and usual operations on premises where cars are 
moved and unloaded does not relieve the owner from 
liability for an accident occurring from the move- 
ment of a car, suddenly and without warning, due 
to the clutch of the moving apparatus not being 


completely open.? 


[§ 307] b. Sufficiency. The notice or warning of 
danger required is such as a person of ordinary 
care and prudence would give under like or similar 
It must be adequate to apprise the 
person notified of the danger;? but any notice or 
warning which accomplishes such object is  suffi- 


circumstances.’ 
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The notice. or warning must purport te 
come from the person liable, and be given to 
each one lable to be injured,’? but it need be given 
only to those likely to be injured.t# 

[§ 308] c. Effect. The general rule is that, where 
proper notice or warning is given, defendant is re- 
lieved from liability for injuries received by those 
who do not heed it,+* unless disregard thereof is 
invited,® or acquiesced in,!® by defendant. The rule 
has been applied where notice or warning was given 
to children trespassers on dangerous premises ;1* and 


it has been held that if a child had been warned 


VIII. PERSONS LIABLE 
[By Srantry A. Hacker] 


to go away the owner of a machine will not be liable 
for a sudden and unanticipated injury to the child ;18 
but it has also been held that warning to children 
on a turntable is not sufficient to. relieve from lia- 
bility where they could have been removed and 
ejected without injury or inconvenience.!® 


[§ 309] A. In General.2° Every person legally | responsible? is liable for his own personal negli- 


4 DomLR 89 [allowing app 36 Que. 
K. B. 512]. 

Man.—Fonseca v. Lake of the 
Woods Milling Co. 15 Man. 413. 
N. B.—Guilfoil v. T. McAvity & 
Sons, Ltd., [1917] 3 DomLR 672. 

& Ga.—Montgomery v. Augusta 
Masonic Hall, 70 Ga. 38. 

Ind.—Clark vy. Huntington, 74 Ind. 
A. 4387, 127 NE 301, 128 NE 453. 

Iowa.—Trainor v. Maine, 184 Iowa 
549, 168 NW 872. 

Mich.—Douglas. v. Bergland, 216 
Mich, 380, 185 NW. 819, 20. ALR 197; 
Mitchell v. Prange, 110 Mich, 78, 67 
NW 1096, 64 AmSR 329, 34 LRA 182. 

Mo.—Mullen v. Sensenbrenner Mer- 
cantile Co., 260 SW 982, 33 ALR 176. 

Tenn.—Buckeye Cotton Oil Co. v. 
Campagna, 146 Tenn. 389, 242 SW 
646. 


Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 375, 
31 BRANS 1218, AnnCasi1913A. 111 


{rev (piv. -A:). 119 SW, 871]; Texas 
Pipe Line Co. v. Vaught, (Civ. A.) 
294 SW 865; Smith v. Humphreyville, 
47 Tex. Civ. A. 140, 104 SW 495. 

Wash.—Berryman v. East Hoquiam 
Boom, etc., Co., 80 Wash. 364, 141 P 
YAitigt my 

Wis.—Graass v. Westerlin, etc., Co., 
216 NW 161. 

Can.—Ottawa Electric R. Co. °v. 
Letang, [1924] Can. S. C. 470, [1924] 
4 DomLR 89 [allowing app 36 Que. 
K, B. 512]. 

6 Shaw v. Ogden, 214 Mass. 475, 
102 NE 61. ; 

7. Fleischmann Malting Co. v. 
Mrkacek, 14 F. (2d) 602. 
8. Mason Tire, etc., 

singer, 15 Oh. A. 310. 

Ordinary care as standard of duty 
generally see supra § 51. 

9. Jackson v. Schmidt, 14 La. Ann. 
806; Brown v. Stevens, 136 Mich. 311, 
99 NW 12 (set out supra § 76 note 
85 [a]); Coxhead v. Johnson, 20 App. 
Div. 605, 47 NYS 389 [aff 162 N. Y. 
640 mem, 57 NE 1107 mem]; Cash 
vy. Casey-Hedges Co., 139 Tenn. 179, 
185, 201 SW 347 [quot Cyc]. 

[a] Time of warning.—A master 
and servant are not relieved of liabil- 
ity for injury to one who was struck 
by a bale of cotton thrown by the 
servant from a truck by the fact 
that, at practically the same ‘time 
that he threw the bale, the servant 
shouted “look out.’ Foster, ete., Co., 
Ltd. v. Knight, 4 La. A. 307. 

[b] Lack of knowledge of sign.— 
A sign stating that persons use cer- 
tain appliances at their own risk is 
not effective to limit the duty of the 
owner where the injured person does 
not know of it or its contents. Blan- 
chette v. Union St. R, Co., 248 Mass. 
407, 143 NE 310. 


Co. v. Lan- 


[c] One or more dangers.—A 
warning or notice is effective to ex- 
empt from liability for injuries only 
in respect of those dangers which it 
would lead the party warned or no- 
tified to expeet and avoid. Clarke v. 
Rhode Island Electric Lighting Co., 
16 (Rac Ts 4632.71 7. As E59 

10. See cases infra this note. 

[a] Making of repairs.—Where a 
private dock used by the public as 
mere licensees is being repaired, such 
fact is sufficient notice of the dan- 
gerous condition of the premises, 
and no duty rests on the person in 
charge of the work to give affirmative 
notice to one on the premises by mere 
sufferance. Downes v, Elmira Bridge 
Co., 41 App..Div. 339, 58 NYS 628. 

[b] Impenetrable darkness (1) is 
a sufficient warning of the danger of 
using an unlighted bypath at night, 
and the owner of the premises is 
not under a duty to place any sign 
or obstruction at the entrance of the 
bypath to warn. those who might 
choose to enter upon it. Powers v. 
Raymond,.197" Cal. 126)" 239 P1069. 
(2) Darkness concealing danger does 
not render it a “hidden peril.” See 
supra § 212. 

[c] Waiver of written notice.—In 
an action on the case, under Rev. 
Code ec 16 § 2, for an injury to ad- 
joining land by defendant’s setting 
fire to his own woods without the 
notice in writing required by the 
code, proof of the waiver of a writ- 
ten notice was a sufficient defense. 
Roberson v. Kirby, 52 N. C, 477. 

11. Dublin Cotton Oil Co. ‘v. Jar- 
rard, 91 Tex. 289, 42 SW 959. 

12. Standard Oil Co. v. Tierney, 
SINE. BO, ult SW kOoD,. la Voy 
626, 36 AmSR 595, 14 LRA 677; Lech- 
man v.' Hooper, 52 N. J. L. 253, 19 
A215. ‘ 

13. Saussy v. South Florida R. 
Co., 22 Fla. 327; Locke v. Payne, 81 
N. H. 266, 124 A 668. DE) 

14, La—Ainsworth v. Murphy, 5 
La. A. 103 (printed warning). 
"*’Mass.—Harobine \v. ‘Abbott, 
Mass, 59, 58 NE 284. 

N. Y.—Kafline v. Brooklyn Hast- 
ern Dist. Terminal Co., 180 App. Div. 
858, 168 NYS 120 [aff 228 N. Y. 521 
mem, 126 NE 912 mem]. 

Wash.—Graetz v. McKenzie, 9 
Wash. 696, 35 P 377. 

Eng.—Ellis v. Great Western R. 
Cori ORe- 9 "Cl Ps b 51 Anderson) *v. 


Coutts, 58 J. P. 369. 
-. Can.—Brown v. Heather, 8 Can. 
ee DEE ING: St) S165 t 

Que.—Prud’homme vy. Vincent, 11 
Que. Super. 27. 

But see Davis v. Ringolsky, 143 
Mo. A. 364, 127 SW 625 (declaring 
that the maintenance of a sign on 


age 


premises by the occupant thereof 
Stating that visitors are welcome, 
but that he will not be responsible 
for accidents occurring on the prem- 
ises, does not relieve him from his 
liability for failure to exercise rea- 
sonable care to protect persons go- 
ing on the premises, but holding de- 
fendant not liable on the ground 
that, even if decedent was on the 
ground by invitation, she went be- 
yond. the scope thereof and became a 
mere licensee and,’ aS such, defend- 
ant did not owé her reasonable care 
for her safety). 
Disregard of warning 
contributory negligence 


or notice as 
see infra § 


510. 
15. Craney v. Union Stock Yards 
ete., Co., 240 Ill. 602,88 NE 1046. 
16. Kentucky Distilleries, etc., Co. 


vy. Leonard, 79 SW. 281, 25 KyL 2046; 
Dublin, ete., R. Co. v. Slattery, 3 App. 
Cas. 1155. 

17. Powers v. Owego Bridge Co., 
97 App. Div. 477, 89 NYS 1030; Mis- 
souri, etc., R. Co. v,. Edwards, 90 
Tex. 65, 386 SW 480, 32° LRA 825 
[rev (Civ. ‘A.) 32 SW 815]: 

18s. J. I. Case Threshing Mach Co. 
ve (Burns) "CTex. "Civ. Aa o Oneal 


65. - 

19. Gulf, eto., R=;Co. -v. 
(Tex. Civ, A.) 201 SW 1087. 
20. Cross references: 

Liability of: : 

County for negligence see Counties 
§§ 272-274. 

Directors or officers of corporation 
for negligence in performance of 
duties: 

Liability to: 
Corporation see Corporations 
Creditors or third persons see 
Corporations § 1956. 

Master for negligence resulting in 
injury to servant see Master and 
Servant § 381 et seq. 

Municipal corporation for negli- 
gence see Death § 74; Municipal 
Corporations § 1700 et seq. 


Chappel, 


Persons, corporations, officers, or 
political subdivisions for negli- 
gence relative to bridge see 


Bridges §§ 63-65, 68-74. 

Vessel or tug for negligent naviga- 
ticn thereof see Collision § 259; 
Towage [38 Cyc 582]. 

Water company for negligence see 
Waters [40 Cyc 807]. 

Parties defendant see infra §§ 623- 
625. ; 
21. Bennettsville, ete, R. Co. v. 

Hickson Lumber Co., 93 S. C. 382, 76 

SE 1087. 

Liability of: 

Infant see Infants § 209. 

ane Bb person see Insane Persons 

45).< . 
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gence?? which is the proximate cause of ‘an injury 
to another?* who is not contributorily negligent.?* 
In some instances, by virtue of, the relation be- 
tween two persons, one may be liable for the negli- 
gence of the other;?> but ordinarily one person is 
not liable for an injury which is the result solely 
of the negligence of another person who does not 
stand in such a relation to the former as to render 
the doctrine of respondeat superior,?® or the maxim, 
Qui facit per alium facit per se,?’ applicable, and 
liability for an injury resulting from negligence at- 
taches only to the person guilty of the negligence,”® 
and his employer, where he is employed by another,”® 


22. Smith v. Denver, etc., R. Co., 


54 Colo. 288, 291, 130 P 1009; Ben- 
nettsville, etc., R. Co. v. Hickson 
Lumber: ©Co.;° 93S.) C..' 382, .76 SE 


1087. 

‘Tt is familiar law that he who is 
guilty of actionable negligence, that 
is the proximate cause of injury to 
another, may, in an appropriate ac- 
tion, be made to respond fot the 
damage resulting to the injured 
party who is not chargeable with 
contributory negligence.. The lia- 
bility for such. damage exists inde- 
pendent of statute.” Smith v. Den- 
ver, etc., R. Co., Supra. 

[a] “Generally speaking, one is 
responsible for the ‘direct conse- 
queénees of his negligent acts when- 
ever’ he is placed in such a position 
with regard to another that it is ob- 
vious that if he does not use due 
care in his own conduct he will cause 
injury to that person.” Skillings v. 
Allen, 143 Minn. 323, 325, 173 NW 
663, 5 ALR 922. 

Fersons liable for their own negli- 
gence include: 

Agents see Agency § 501. 
Attorneys see Attorney and Client 

§§ 225-232. 

Enea ets see Druggists §§ 44, 46-54, 

56, 57. 

Masters of vessels see Shipping [36 

Cyc 148 
Persons using or producing steam 

see Steam [36 Cyc 1261]. 
Physicians see Physicians and Sur- 

geons [30 Cyc 1574]. 

Pilots see Pilots [30. Cye 1622]. 
Public officers see Clerks of Courts 

§§ 86, 87, 90; Municipal Corpora- 

tions § 1201; Officers [29 .Cyc 

1442]. 

Servants see Master and Servant §§ 

1512-1514. 

23. Proximate cause see infra §§ 
477-499. 

24, Contributory negligence 
infra §§ 500-599. 

25. Cross references: 
Liability of: 

Attorney for negligence of partner 
or substitute see Attorney and 
Client §§ 235, 236. 

Carrier of passengers for negli- 
gence of agents and servants see 
Carriers § 1324. 

Charitable: corporation for, negli- 
gence of servants and agents see 
Charities §§ 106, 107. 

County for negligence of agents 
eRe servants see Counties §§ 273, 

4, 

Druggist for negligence of clerk 
see Druggists 8 45. 

Hospital for negligence of officers, 
employees, physicians, and 
nurses see Charities § 107; Hos- 
pitals §§ 14-17. 

Husband for negligent operation of 
automobile by wife see Hushand 
and Wife § 418; Motor Vehicles 
§ 849. 

Keeper of: 

Garage or livery stable, for neg- 
ligence of servant see Livery 
Die and Garage Keepers 


» Restaurant for negligence of 
Sieidsey see Innkeepers §§ 61, 


see 
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the premises in 


Master: 

For negligence of servant gen- 
erally see Master and Servant 
§§ 1486, 1500-1508. 

Of vessel for negligence of pilot 
or crew see Collision § 264; 
Shipping [386 Cye 150]. 

Municipal corporation for negli- 
gence of officers or employees 
see Municipal Corporations 
§ 1715 et seq. 

Officers of joint stock company for 
negligence of employee see Joint 
Stock Companies § 50. 

Physician for negligence of nurse, 
assistant, or partner see Phy- 
sicians and Surgeons [38 Cyc 
1581]. 

Pilot association for negligence of 
member see Pilots [30 Cyc 1624]. 

Principal for negligence of agent 
see Agency § 1534. 

Public officer for negligence of 
deputy or subordinate see Clerks 
of Courts § 152; Officers [29 Cyc 
1445]. 

State for negligence of officers or 
agents see States [36 Cyc 882]. 

26. Ill—Mittleman v. Stoerman, 
162 Ill. A. 469. 

Me.—Manning v. Sherman, 110 Me. 
332, 336, 86 A 245, 46 LRANS 126, 
AnnCasi1914D 89 [quot Cyc]. 

Mich.—Chaddock v. Plummer, 88 
Mich. 225, 50 NW 135, 26 AmSR 283, 
14 LRA 675. 

Mo.—Rice v. White, 239 SW 141. 

N. M.—Abrahams v. California 
Powder Works, 5 N. M. 479, 23 -P 
785, 8 LRA 378. 

N. Y.—MclInerney v. Delaware, etc., 
Canal Co.,,151..N. Y..411, 45 NE 848; 
Kelly v. Doody, 116 N. Y. 575, 22 NE 
1084; Cole v.. Rome Sav. Bank, 96 
Misc. 188, 197, 161 NYS 15 [cit Cyc]; 
eilex, v. Bondy, 23 Misc. 658, 52 NYS 

8. 


N. 109. Ni CG, 
152, 13 SE 702. 

Okl.—Holmboe v. Neale, 69 Okl. 
183, 185, 171 P 334 [quot Cyc]. 

Eng.—Goodman vy. Taylor, 5 C. & 
P. 410, 24 ECL 630. 

Can.—McGregor v. Harwich Tp., 29 
Can. S. C. 443. 

N. B.—Holland'v. Canadian Pac. R. 
Co.,4834N, B78. 

[a] One who hires for another a 
servant is not liable for the negli- 
gent acts of such servant committed 
in his employment where such serv- 
ant owes a duty to, and is subject to 
the control only of, the person for 
whom he is hired. Smith v. Pawlak, 
eae A. 276 [aff 233 Ill. 401, 84 NE 
ans 

Doctrine of respondeat superior 
and application thereof see Master 
and Servant §§ 1451-1510. 

27. See Agency §§ 532-539. 

28 Engel v. Eureka Club, 187 N. 
Y. 100, 82 NE 1052, 38 AmSR 692; 
King v. New York Cent., etc., R. Co., 
66 N. Y. 181, 23 AmR 387 [rev 4 Hun 
769]; Buffalo v. Holloway, 7 N. Y. 
493, 57 AmD 550, Seld..25 [aff 14 
Barb. 101]; Gallagher v. Waynesboro 
Mut. Fel. Co., 143 Va. 3838, 130 SE 232. 

29. Buffalo v. Holloway, 7 N. Y. 
493, 57. AmD. 550, Seld.. 25 [aff 14 
Barb. 101]; Gallagher v. Waynesboro 
Mut. Tel. Co., 143 Va. 383, 130 SE 232. 


C.—Thorp v. Minor, 


[§§ 309-310 


and the act or omission in question is within the 
scope of the employment.*° 

[§ 310] B. Owner of Property*!—1l. In General. 
An owner of premises is liable for an injury received 
on the premises or an abutting street or highway 
when, and only when, he has failed to perform some 
duty owed by him to the party injured,*? and such 
failure was the proximate cause of the injury. 
is not liable for the death of a minor child where 
the facts are not such as to constitute the premises 
a playground*‘ within the meaning of the rule per- 
taining thereto,*° and the child safely passed through 


33 


He 


question before meeting his death 


30. Liability of: ; 
Master for negligent acts or omis- 
sions within scope of employment 
see Master and Servant §§ 1486, 

1500-1508. 

Principal for negligence of agent 
within scope of employment see 
Agency §§ 534-536. 

31. Care required in general see 
supra §§ 279-291. 

Liability of owner of: ‘ 

Motor vehicle see Motor Vehicles §§ 
833-884. 

Vessel see Collision §§ 260-262. 
32. -Cleveland,), Cb¢.., 4 Mon ooo. 

Means, 59 Ind. A. 383, 104 NE 785. 

108 NE 375;. Wright -v. Sears, 242 

Mass. 292, 186 NE 151; Smith v, 

Johnson, 219 Mass. 142, 106 NE 604, 

LRA1915F 572, AnnCas1916D 1234; 

Grier v. Sampson, 27 Pa. 183; Greg- 

son v. Henderson Roller Bearing Co., 

20 Ont. L. 584, 15 OntWR 738. 

[a] Injury to person on street or 
highway.—(1) Where the wall of a 
building adjoining a street has been 
rendered unsafe and dangerous to 
pedestrians by a fire, and the owner 
is in possession and control of the 
building, but does not repair the wall 
or take any measures to protect the 
public, his negligence renders him 
liable to a pedeStrian injured by the 
falling of a brick from the wall. 
Hughes v. Harbor, etc.,. Bldg.,* etc., 
Assoc., 181 App, Div. 185, 115 NYS 320 
[motion for leave to app to Ct. of 
App. den 132 App. Div. 897 mem, 116 
NYS 1138 mem]. (2) ‘Where no one 
is in actual possession of the prem- 
ises, the possession will follow the 
legal title and the holder thereof will 
be liable for an injury arising from 
a failure. to perform the duty of 
keeping the property in a condition 
which makes it safe for passers-by. 
Grier v. Sampson, 27 Pa. 183. 

[b] Statutory duty.—(1) Where 
defendant had set up and furnished 
certain machinery in its factory 
which it agreed to maintain for the 
use of plaintiff's employer, it was 
“in charge” of the factory, within the 
meaning of a statute imposing on the 
“owner or person in charge of a fac- 
tory” the duty of properly guarding 
the machinery, and it is liable for an 
injury to plaintiff.due to its neglect 
properly to guard the machinery. 
Poole _v. American Linseed Co., 119 
App. Div. 136, 103 NYS 1047. (2) A 
statute prohibiting any person from 
having an open well ‘fon his prem- 
ises” applies to an owner, even 
though he is a nonresident and does 
not occupy the premises, and, where 
he violates the statute, he is liable 
to another person suffering damages 
on account of the violation. Broth- 
erson v. Kennedy, 12 Sask. L. 304, 47 
DomLR 131, [1919] 2 WestWkly 803. 

Duty of owner as to condition of 
lands and buildings: 

Generally see supra §§ 279-291. 

To particular classes of persons see 
anes §§ 134-136, 208, 2387, 260, 
33. Proximate cause see infra §§ 

500-599. ' 

34. Dalton v. Philadelphia, etc., R. 
Co., 285 Pa. 209,'181. A> 724. 

35. See supra § 214, 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 310-311] 


elsewhere.®® 


Trust property. A trustee in possession of the 
trust property by himself or tenants and having the 
control and management thereof is personally liable 
for negligence in the care or condition of the prop- 
erty,** and no liability rests upon the beneficiary*® 


or trust estate.®? 


The civil law imposes upon the owner of an inani- 
mate thing,*® such as a building‘! or machinery,*? 
liability for damages caused thereby. 

[§ 311] 2. Acts, Omissions, or Possession of Third 
Persons**—a. In General. An owner of property or 
premises may be liable for an injury not only where 
it was caused by the negligent acts of his em- 
ployees, within the scope of their employment, upon 
the premises,** but also where it was caused by an 
act, connected with the property, which he permitted 
another to do,*® or by a defective or dangerous 
condition of the premises, which he permitted an- 
On the other hand, the fact that 
the negligent act which caused the injury was done 
on a person’s land or property will not render him 


other to create.*® 


36. Dalton v. Philadelphia, etc., R. 
Co., 285 Pa. 209, 131 A 724. 

87. Curry v. Dorr, 210 Mass. 430, 
97 NE 87; Weingartner v. Pomp, 10 
North. Co. (Pa.) 146. 

Liability of trustee: 

For torts generally see Trusts [39 
Cye 302]. f 
In possession of railroad see Rail- 

roads [33 Cyc 718]. 

88. Curry v. Dorr, 210 Mass. 430, 
97 NE 87; Martin v. American De- 
posit, etc., Co., 24 Pa. Dist. 768. 


39. Weingartner v. Pomp, 10 
North. Co. (Pa.) 146. 

40. Liverpool, ete, Ins. Co. v. 
Giguere, 31 Que. K. B. 305. See also 
Modern Civil Law § 134. 

41. Dulude v. Benoit, (Que.) 21 
CanLTOcecNotes 82. 

42. Montreal’ Ammunition Co. v. 


Parent, 27 Que. K. B. 558. 

43. Liability of: i 
Bailor for negligence of bailee.see 

Bailments § 114. : 
Insane owner for negligence of 

others see Insane Persons § 547. 
Owner of vessel for negligence of 

master or crew resulting in injury 

to cargo see Shipping [36 Cyc 255]. 

44, Atherton v. Stacey, 9 Ky. Op. 
179; Kelly v. Cohoes Knitting Co., 8 
App. Div. 156, 40 NYS 477. 

45. Boston Beef Packing Co. v. 
Stevens, 12 Fed. 279, 20 Blatchf. 443; 
McMahen v. White, 30 Pa. Super. 
169. Compare Sorenson v. Switzer, 
37 N. D. 536, 164 NW 136 (holding 
otherwise, in respect of a statutory 
liability, where the act in question, 
although permitted, was not directed 
or required by the owner, and it 
could have been done without danger 
if proper precaution had been taken). 

[a] Owner of vehicle—(1) Where 
an owner of a vehicle accompanied 
by a guest, both being on a pleasure 
trip, permits the guest to drive at 
the latter’s request, and is in a po- 
sition to take control of the reins at 
any moment, the owner will be liable 
for any injury caused by the negli- 
gent act of the guest in driving the 
vehicle. McMahen v. White, 30 Pa. 
Super. 169. (2) Liability of owner of 
motor vehicle for negligent operation 
thereof by another see Motor Vehi- 
cles §§ 833, 837-884. 

Liability of railroad company per- 
mitting another company or person to 
use road see Railroads [33 Cyc 710]. 

46. Boyce v. Tallerman, 83 Ill. A. 
575 [aff 183, 1ll. 115, 55 NE 703]; 
Gardner v. Heartt, 2 Barb. 165 [rev 
on other grounds 1 N. Y. 528]; Corby 
v. Hill, 4 C. B. N. Bp Eee ie ie A 
140 Reprint 1209; Coryell v. Bertha 
Cons.’ Min. Co., 33 B. C. 81, [1924] 1 
DomLR 236, [1924] 1 WestWkly 122. 

[a] In other words, to render the 
owner of premises liable for injuries 
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liable where he had no control over the persons 
committing such act,47 and the act was not com- 
mitted on his account.*8 
in a defective or dangerous condition is not liable 
for injuries caused by acts of third persons which 
were unauthorized,*®? or which he had no reason 


An owner of premises not 


to anticipate,*° and of which he had no knowledge,** 


caused by their defective or danger- 
ous condition, it is not necessary for 
plaintiff to show actual negligence on 
the part of the owner himself. It-is 
enough to show that he permitted 
another to place the premises in such 
a condition as to cause an injury. 
Boyce v. Tellerman, 83 Ill. A. 575 
[aff 183, Ill. 115, 55 NE 708); \Gard- 
ner v. Heartt, 2 Barb. 165 [rev on 
other grounds 1.=N. Y. 528].. Com- 
pare Parsan v. Johnson, 208 N. Y. 
337, 101 NE 879 (holding an instruc- 
tion to the jury in this language 
erroneous in an action against a les- 
see who made a contract with an in- 
dependent contractor for work which 
could have been done with safety and 
was not intrinsically dangerous). 

47. Mass.—Patnoude v. New York, 
etc., R. Co., 180 Mass. 119, 61 NE 813; 
Earle v. Hall, 2 Mete. 353. 

Mich.—Wright v. Big Rapids Door, 
etc., Mfg. Co., 124 Mich. 91, 82 NW 
829, 50 LRA 495; Knottnerus v. 
North Park St. R. Co., 93 Mich. 348, 
53 NW 529, 17 LRA 726. 

N. Y.—Martin v. Pettit, 117 N. Y. 
118, 22 NE 566, 5 LRA 794, 

Oh.—Burdick v. Cheadle, 26 Oh. St. 
393, 20 AmR 767. 

Pa.—Herbstritt v. Lackawanna 
Lumber Co., 212 Pa. 495, 61 A 1101; 
Houck v. Webster, 67 Pa. Super. 199. 

Eng.—Murphey v. Caralli, 3 H. & 
C. 462, 159 Reprint 611. 


[a] Person not in employ of 
owner.—Where the owner of a 
building, while making alterations, 


employs a watchman to look after 
the building and to see that an iron 
grating is kept on an areaway be- 
side the pavement, he is not liable 
for the consequences to a stranger 
from the wanton or careless act of 
some other person not in his employ 
who lifts the iron grating while the 
attention of the watchman is di- 
verted and exposes the areaway into 
which plaintiff falls. Martin v. Pet- 
Hel 117 N. Y. 118, 22 NE 566, 5 LRA 

{b] Owner not liable for negili- 
gence of subcontractor.—French v. 
Vix, 1438 N. Y. 90, 37 NE 612, 30 Abb 
NCas 158; Sartirana v. New York 
County Nat. Bank, 139 App. Div. 600, 
124 NYS 197. 

Acts of public officer see infra 


§ 315. 

48. Earle v. Hall, 2 Metc. (Mass.) 
353. 

[a] Rule applied.—Where the neg- 


ligent driving of a horse and carriage 
by a borrower thereof causes injury 
to a third person, the owner is not 
liable if they were not at the time 
being used in his business. Herlihy 
v. Smith, 116 Mass. 265. . 

49. Ill._—dIllinois Cent. R. Co. 
Carraher, 47 Ill. 333. 


Vv. 


and even where the premises are in a dangerous 
or unsafe condition, the owner is not liable for an 
injury resulting therefrom where the condition was 
created by a third person not acting for the owner 
and the owner had no actual or constructive knowl- 
edge thereof;°? but the rule is otherwise where, 
although the premises were rendered dangerous by 
the act of a third person, the owner knew or should 
‘have known of the dangerous condition and negli- 
gently allowed it to continue.** 
Control and possession of premises. 
premises in a defective or dangerous condition may 
be liable for an injury arising from such condition, 
even though the premises are in the possession of 
another person,®4 such as a tenant,®> provided, how- 


An owner of 


Me.—Leavitt v. Williams, 116 Me. 
347, 349, 102 A 39, LRA1918A 610 
[cit Cyc]; Manning v. Sherman, 110 
Me. 332, 336, 86 A 245, 46 LRANS 
126, AnnCasl1914D 89 [quot Cyc]. 


A Se aac or, v. Carroll, 46 Md. 
3. 
Mass.—MclIntire v. Roberts, 149 


Mass. 450, 22 NE 138, 14 AmSR 432, 
4 LRA 519. 

N. Y.—Pardington v. Abraham, 93 
App. Div. 359, 87 NYS 670 [aff 183 
N. Y. 553 mem, 76 NE 1102 mem]; 
Meeker v. Smith, 84 App. Div. 111, 
81 NYS 1067; Robbins v. Mount, 27 
N. -Y. Super... 553,. 33 HowPr 24; 
Scullin v. Dolan, 4 Daly 163. 

R. I.—Dolan v. Callender, etc., Co., 
26 R. I. 198, 58 A 655. 

Eng.—Evans v. Edinburgh, [1916] 
2 A. Cy. 45, 

[a] Premises harmless apart. from 
use.—An owner of premises which, 
apart from their use, are harmless 
is not liable for an injury caused by 
the careless use of the premises by 
an unnamed third person not shown 
to have been acting under the au- 
thority of the owner so as to make 
maxim, Respondeat superior, apply. 
Evans v. Edinburgh, [1916] 2 A. C. 
45 (sudden opening of door resulting 
in injury to passer-by on highway). 

50. Woolworth v. Conboy, 170 Fed. 
934, 95 CCA 404,. 28 LRANS. 743; 
Leavitt v. Williams, 116 Me. 347, 349, 
102 A 39; LRAI918A 610 [eit Cye}; 
Mahoney v. Libbey, 123 Mass. 20, 25 
AmR 6; Wheeler’ v. Morris, 84 L. J. 
K. B. 1435 [rev 84 L. J. K. B. 269] 
(mischievous acts of two unidentified 
men in pulling down blind). 

Unanticipated consequences gener. 
ally see supra § 27. 

51. Holt v. Spokane, etc.,, R. Co., 
4 Ida. 448, 40 P 56; Illinois Cent. R. 
Co. v. Carraher, 47 Ill. 333; Meeker 
Vv. Pai 84 App. Div. 111, 81 NYS 
1067. 

52. Kotowski v. Taylor, 31 Del. 
430, 114 A 861; Clapp v. La Grill, 103 
Tenn. 164, 52 SW 134. 

Knowledge of defect or danger gen-_ 
erally see supra §§ 25-30. 

53. O’Connor v. Andrews, 81 Tex. 
28, 16 SW 628 [foll O’Connor vy. Cur- 
tis, (Tex.) 18 SW 953]. 

54. Premises in possession of: 
Insurance company see infra § 314. 
Licensee see infra § 313. 

55. House v. Metcalf, 27 Conn. 631. 

Liability of lessor of: 

Mine see Mines and Minerals §§ 902, 

908. ; 

Place of amusement see Theaters and 

Shows [38 Cye 271]. 

Railroad or street railroad see Car- 

Hn, § 1817; Railroads [383 Cyc 


Real property generally see Landlord 
and Tenant §§ 874-960. 
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ever, in the case of a tenant, the owner is under 
obligation to make repairs;°° but where the premises 
were not in an unsafe condition at the time the 
owner surrendered possession thereof, he is not 
liable for an injury occurring thereon while the 
premises are in the sole control and possession of 
another person,®’ nor is the owner liable where a | 
third person whose negligence caused the injury as- 
sumed control of the property without authority.°* 
In accordance with the 
general rule as to the nonliability of a contractee 
for an injury caused by the negligence of an inde- 
pendent contractor or his servants,°® it is held or 
stated that, generally speaking, an owner of prop- 
erty who employs an independent contractor to do 
work thereon, and who has no right to exercise, and }: 
in fact does not exercise, any control over the con- 

tractor in the performance of his contract, is not |  [§ 
liable for an injury resulting solely from the negli- 
gence of the contractor or his employees.°° 


[§ 312] b. Contractor. 


56. St. Louis, ete.,, R. Co. v. Doo- 
ley, 70 Ark. 389, 67 SW 1012; Lake 
Erie, etc., R. Co, v. Maus, 22 Ind. A. 
36, 51 NE 735, 

[a] Executors to whom the legal 
title to testator’s real estate is de- 
vised are not liable for injuries 
caused by the defective condition of 
the premises, where the use thereof 
was given to another, and the execu- 
tors were not authorized by the will 
to make repairs. Butler v. Towns- 
end, 84 Hun 100, 31 NYS 1094. 

Effect of covenant or obligation ‘to 
repair on liability of landlord gen- 
erally see Landlord and Tenant §§ 
881-886, 924, 925, 948. 

57. Wright’v. Sears, 242 Mass. 292, 
136 NE 151 (gravel pit). 

[a] Structure erected by another. 
—An owner of land is not liable for 
an injury arising from the unsafe 
condition of a structure erected. by 
another person and in the exclusive 
possession and control of the latter. 
Rayfield’ v. Sans Souci Park, 147 Ill. 
AAS98E: 

58. Edwards v. Jones, 12 Daly (N. 
Y.) 415, 67 HowPr 177. 


59. ‘See Master and Servant § 
1530. 
60. Ala.—DLooker v. Gulf Coast 


Fair, 203 Ala. 42, 81 S 832 
Cal.—Teller v. Bay, etc., Predging 
Co., 151 Cal. 209, 90 P 942, 12 LRANS 
267, 12 AnnCas 779. 
' J1l.—Girdzus v. Van Etten, 211 Ill. 
A: 524. 
Md.—Surry Lumber Co. v. Zissett, 
150 Md. 494, 133 A 458. 
Mass.—Davis v. John L. Whiting, 


etc., Co., 201 Mass. 91, 87 NE 199. 
Mo.—Press v. Penny, 242 Mo. 98, 
145 SW 458. 


N. Y.—Burke v. Ireland, 166° N. Y. 
305, 59 NE 914; Deyo v. Kitigston 
Cons. ‘R. ‘Co., 94 App. Div. 578; 88 
NYS 487. 

[a] Use of property.—‘The owner 
of property is not responsible for 
negligence in the use of that prop- 
erty by an independent contractor to 
whose possession it has been surren- 
dered for some lawful purpose.” 
Connell v. Harris, 23 Cal. A. 537, 541, 
1338).P1949. 

‘{[b] Federal government is not 
liable. for damages to the property 
of a third person occasioned by its 
contractor in the negligent execu. 
tion of work which the latter con- 
tracted to perform. U. S. v. C. A. 


Riffle Co., 247 Fed. 374. 

61. See Master and Servant §8§ 
1533-1566. 

62. See infra text and notes 64-66. 


63. See infra text and notes 64-69. 

64 Mock v.. Regina Trading “Co., 
16 Sask. L. 1, 68 DomLR 159, [1922] 
2 WestWkly 1241 [varying 15 Sask. 
L. 90, 62 DomLR 696]. 
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property is the 


jury. 69 


How- 


[a] 
“Tf the owner of premises under 


Duty to invitees generally.— 
his 


‘control employs an independent con- 


tractor to do work upon them, which 
from its nature is likely to render 
the premises dangerous to persons 
who may come upon them by the 
owner’s invitation, the owner, by rea- 
son of the contract, is not relieved 
from the obligation of seeing that 
due care is used to protect such per- 
sons.”’ Pooler v. Sargent Lumber 
Co., 113 Me. 426, 480, 94 A 754, LRA 
LOLS P25: Duty to invitees as to 
condition of premises generally see 
supra § 237. 

{b] Where existing danger is in- 
creased by the work contracted for, 
the owner is liable for an injury re- 
sulting therefrom. Hughes v. Har- 
bor, ete., Bldg., ete., Assoc., 131 App. 
Div. 185, 115 NYS 320° [motion for 
leave. to app to Ct. of App. den 132 
App. Div. 897 mem, 116- NYS 1138 
mem]. 

{c] Installation of dangerous in- 
strumentality on premises. — ‘‘The 
fact that an inherently dangerous 
agency or instrumentality is in- 
stalled on a_ proprietor’s private 
premises by an independent eon- 
tractor does not absolve the proprie- 
tor from the duty to: exercise reason- 
able care and diligence to conserve 
the safety .of third persons, es- 
pecially children, who go upon the 
premises, thus made perilous, by the 
the invitation or license of the pro- 
prietor. Though the proprietor 
is not responsible ‘for the negligent 
acts or omissions of his independent 
contractor, the inherently dangerous 
character of the instrumentality in- 
stalled by the independent contrac- 
tor on private premises creates the 
proprietor’s duty to take reasonable 
jcare that his invitees or licensees 
will not suffer injury ~from such 
agency.” Golson v. W. F. Covington 
Mfg.’ Co., 205 Ala. 226, 229, 87 § 


439. 
Sebeck v. Plattdeutsche Volk- 


65. 
fest Verein, 64 N. J..L. 624,:46 A 6381, 
Island Co. ‘vy. 


50 LRA 199; Coney 

Mitsch, 15 OhS&CP 658, 3 OhNPNS 
81; Cockshutt Plow Co. v. MacDon- 
ald, 5 Alta. L. 184, 8 DomLR 112,. 22 
WestLR 768, 3 WestWkly 488; Sku- 


biniuk v. Hartmann, 24 Man. 836, 29 

WestLR 765, 7 WestWkly 392. 

‘ 66.. GirdzuS v. Van Etten, 211 IU. 

A. 524; Pitcher v. Lennon, 12 -App. 

Div. 356, 42 NYS.» 156; MeRury v. 

Dominion Coal Co., Ltd., 40 N.S. 
[a] Where the owner knows thata 


building is being constructed in vio- 
lation of a statute imposing a duty 
upon him, and either permits the do- 
ing of the unlawful act and makes no 
effort to stop it or contracts for and 


318): Licensee. : 
be liable for injuries caused by their defective or 
dangerous condition, even though they are in the 


[§§ 311-313 


‘.ever, the numerous and important exceptions to the 
general rule*! are applicable where the owner of 


contractee;°2 and notwithstanding 


he has engaged one of more contractors to do work 
upon the premises, an owner of premises may be 
liable for injuries due to their defective or danger- 
ous condition under some cireumstances,®? as where 
' the work contracted for is of such a nature that it 
is likely to render the premises dangerous** or re- 
sult in ‘injury unless due precautions or means of 
prevention are adopted,®* or the owner fails to per- 
form a duty, imposed upon him by statute or ordi- 
-nanee,®® such as a duty to cover, guard, or protect 
openings or excavations,® or he is in control and 
possession of the building or premises®® and knows, 
or could have known, of the defect causing the in- 


An owner of premises may 


directs the doing of it, he is liable 
for an injury resulting ‘from a viola- 
tion of the _ statute. Pitcher . v. 
Lennon, 12 App. Div. 356, 42 NYS 
156. 

Viclation of statute or ordinance as 
negligence generally seé supra §§ 
99-123. 

67. Rosenstock vy. Laue, 140 App. 
Div. 467, 125-NYS 361; Bergen wv. 
Morton Amusement Co., Inc., 95 Mise. 
647, 159 NYS 935 [aff 178 APP ay: 
400, 165 NYS 348 (aff 226 N. 665 
mem, 123 NYS 855 mem) J. 

[a] Qwner in control of puilding. 
—(1).Gibbons v. William Adams Co., 
179 Ill. A. 12; Waskow v. Reisinger, 
180 Wis. 537, 198 NW 357. (2) Gen- 
erally see infra text and note 68. 

68. Cceur d’Alene Lumber Co. v. 
Thompson, 215. Fed. 8, 131 CCA 316, 
LRA1915A 731; Southern Hotel Co. 
v. Evans, 28 Ga. A. 161,:110 SE 459; 
Mayes v. Splitdorf Electrical Co., 94 
N. J. L. 460, 111 A 10; Coney Island 
Co. vy. Mitsch, 15 OhS&CP 653, 3 Oh 
NPNS 81. 

fa] Befcre completion of contract. 
—The owner is liable for an injury 
arising from a failure to keep the 
premises reasonably safe where he 
is in actual control and possession, 
even though a contract for the erec- 
tion of a building on the premises is 
not fully completed and such con- 
tract provides that the building shall 
not be turned over until completion. 
Mayes v. Splitdorf Electrical Co., 94 
N. J. L. 460, 111 A 10. 


69. Smith v. Alberta Clay Prod- 
ucts Co., 7 Alta. L. 358, 17 DomLR 
214, 28 WestLR 740, 6 WestWkly 
788. 

[a] Constructive notice. — The 
owner of premises, on which a 


building was being constructed by 
separate contractors who contracted 
directly with the owner, is deemed to 
be in control of the building and is 
liable for injuries to an employee 
of one of the contractors caused by 
a defect in the building not resulting 
from the owner’s negligence but 
which had existed for such a time 
as to give constructive notice there- 
of to the owner. Kenny v. A. GC. & 
H. M. Hall Realty Co., 85 Misc. 439, 
147 NYS 976. 

[b] Inspection.—It is the duty of 
the owner, upon accepting completed 
work from an independent contrac- 
tor and putting the structure or in- 
strumentality in use, as well as from 
time to time thereafter, to make a 
reasonable inspection thereof to as- 
certain whether it is in a safe con- 
dition for use. Sutton v. Otis El. Co. 
(Utah) 249 P 437. Duty to inspect 
generally see Supra § 298. 

Knowledge of defect oa danger gen- 
erally see supra §§ 25-30. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


J §§ 3813-317] 
possession of a licensee.” Generally speaking, how- 
ever, an owner of land is not liable for an injury 
caused by the acts of a licensee, unless such acts 
constitute a nuisance which the owner knowingly 
suffers to remain.*! 

[§ 314] d. Insurance Company. An owner of a 
building is not relieved from liability for an injury 
caused by the falling of a wall rendered unsafe by 
fire by the fact that at the time of the injury the 
building was in the control and possession of an 
insurance company which has elected to repair or 
rebuild the property damaged by fire instead of pay- 
ing the loss in cash." 

[§ 315] e. Public Officer. Ordinarily a property 
owner is not liable for injuries caused by acts done 
by or under the direction of a person holding a pub- 
lie office or position’? and over whom he has no 
control;** but where a landowner avails himself 
of a statutory option to have a fire hazard abated 
by abating it himself under the directions of a state 
officer and with such help as the officer may deem 
necessary, he is hable for losses to a third person 
caused by the inadequacy of the directions*® or the 
negligence of persons employed by the officer in his 
individual capacity on behalf of the landowner."® 

[§ 316] 3. Sale or Transfer of Property.” A 
grantor of premises in a defective condition is not 
liable for an injury due to the defect and occurring 
after the execution of the deed and delivery of pos- 
session to the grantee,’® even though he has failed 
to perform a promise to make repairs after receiving 
notice of the dangerous and defective condition.” 
In such ease the new owner, on assuming control and 
possession, becomes responsible for the safety of 
structures erected by his predecessor.8° On the 


70. Conradt v. Clauve, 93 Ind. 476, 
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78. Palmore v. 


[45 C.d.] 881 
other hand, a purchaser of real property is not 
hable for an injury resulting from the defective 
condition of the premises, where, notwithstanding 


the purchase, he has not received title and posses- 


sion at the time of the injury.8! | Where the owner 
of real property dies intestate, the heirs become 
responsible for the maintenance of a building in a 
reasonably safe condition,’? and they are not re- 
lieved from responsibility by an unexecuted decree 
directing a sale of the property.®* 

Sale of building. Where a building is sold, the 
purchaser agreeing to demolish it and remove the 
materials, the seller is not liable for injuries result- 
ing from the negligence of the purchaser or his 
employees in removing the materials;*+ but it is 
held that, where the building was in an unsafe con- 
dition prior to the sale, the landowner is liable for 
an injury arising from such unsafe condition after 
a sale of the building and prior to its demolition.®° 

Purchase from manufacturer.26 Where a com- 
pany, after purchasing personal property from a 
manufacturer of recognized standing, made such 
reasonable examination thereof as was possible ‘with- 
out tearing the property to. pieces and subjected it 
fully to all the ordinary tests for determining its 
efficiency and strength and such examination and 
tests disclosed no defect, it cannot be held liable 
for an injury to a third person due to a latent 
defect.** 

[§ 317] ©. Persons Other than Owners of Prop- 
erty Generally. Liability for negligence does not 
depend upon title;88 a person is liable for an injury 
resulting from his negligence in respect of a place 
or instrumentality which is in his control and pos- 
session, even though he is not the owner thereof ;*° 


Morris, 182 Pa. 85. Kelly v. Washburn, 178 App. 


47 AmR 388; Flynn v. Toronto Indus- 
trial Exhibition Assoc., 9 Ont. L. 582. 

Agricultural society granting li- 
censes for amusements see Agricul- 
ture § 16. 

71. Brooks v. Henrietta Mills Co., 
182 N. Cc. 719, 110 SE 96; Chamber- 
land v. Chasseur, 29 Que. K. B. 454, 
57 DomLR 494. 

Liability of landowner for nuisance 
see Nuisances [29 Cye 1203]. 

72. Steppe v. Alter, 48 La. Ann. 
363, 19 S 147, 55 AmSR 281; Knoop 
v. Alter, 47 La. Ann. 570, 17 S 139. 

72. Puleo v. Bailey, 186 App. Div. 
T11; Di4 NYS  T8L. 

[a] Chief of fire department.— 
Where oil was allowed to flow into a 
public sewer, under the direction of 
the chief of the city’s fire depart- 
ment, for the purpose of suppressing 
a fire at an oil company’s works, the 
oil company is not liable for dam- 
ages caused by an explosion thereof, 
it appearing that neither the fire nor 
the flow of oil was due to its negli- 
gence. Fuchs v. St. Louis, 133 Mo. 
168, 31 SW 115, 34 SW 508, 34 LRA 
118. 

Lb] : 
Puleo v. Bailey, 
174 NYS 781. 

74. Puleo v. Bailey, supra. 

75. Galbraith v. Wheeler-Osgood 
Co., 123:°Wash. 229, 212 P 174 (the 
landowner is not prevented from tak- 
ing additional precautions). 

« if te a v. Wheeler-Osgood 

O., ? 

77. “iability : 

For negligence as affected by sale of: 


Tenement house inspector.— 
186 App. Div. 771, 


Hlectric plant see Electricity § 49.) 


Railroad see Railroads [838 Cye 
700]. 
Street railroad see Street Railroads 
[36 Cye 1470]. 
Of seller of personal property See 


infra §§ 326-334. 
[45 Cc. J.—56] 


82, 37 A 995, 61 AmSR 693; Smith v. 
Tucker, 151 Tenn. 347, 270 SW 66, 41 
ALR 830. And see Royal v. Dodd, 
177 N. C. 206, 98 SE 599 (former own- 
ers of standing timber are not liable 
for fire started by a spark from a 
sawmill cutting the timber, although 
the deed by which they conveyed the 
timber was not registered prior to 
the trial). Compare Kelly v. Wash- 
burn, 178 App. Div. 664, 665, 165 NYS 
891 (‘the deed of one defendant’s 
undivided interest in the land did not 
exonerate such owner from liability, 
if the subsequent accident happened 
because of his want of care before 
delivery of the deed’). 

[a] Termination of duty.—‘‘After 
the owner of such premises has dis- 
posed of them he is no longer liable 
for what may happen thereon for the 
reason that he is in no position ‘to 
control the use thereof, and his duty 
to persons who may.be invited there 
by another is at an end. The pur- 
chaser who invites the guest or visi- 
tor upon the premises then owes a 
duty to the person invited, and the 
person so invited is a stranger to the 


origina] owner.’”’ Upp v. Darner, 150 
Iowa 403, 407, 130 NW 409, 32 
LRANS 748, AnnCasi1912D 574. 

79. Smith v. Tucker, 151 Tenn. 


347, 270 SW 66, 41 ALR 830 (defect 


causing death of child of grantee). 


80. Harvey v. Machtig, 73 Cal. A. 
667, 239 P 78 (dealing with a case 
where the owner of the place in ques- 
tion, a public resort, had visited it 
frequently for several years before 
assuming control and possession). 
Sd Morris v. Fahey, 66 Pa. Super. 
81. i 

82. Leros v. Parker, 79 W. Va. 700, 
91 SE 660. 

83. Leros v. Parker, supra. 

84. DeKérangat v. Hastern Town- 
ships Bank, 41 Can. S. Cr 259. 


Ne 
Div. 664, 165 NYS 891. 

86. liability of manufacturer see 
infra §§ 326-334. 

87. Richmond, ete., R. Co. v. Blli- 
ott; 7149 U.2S8.6 266,313 -SCt: 83%; 3% ln 
ed. 728. 

[a] Duty of purchaser.—“It may 
be said that it is not necessarily the 
duty of a purchaser of machinery, 
whether simple or complicated, to 
tear it to pieces to see if there be not 
some latent defect. If he purchases 
from:'a manufacturer of» recognized 
standing, he is justified in assuming 
that in the manufacture proper care 
was taken, and that proper tests 
were made of the different parts of 
the machinery, and that as delivered 
to him it is in a fair and reasonable 
condition for use. We do not mean 
to say that it is never the duty of a 
purchaser to make tests or examina- 
tions of his own, or that he can al- 
ways and wholly rely upon the as- 
sumption that the manufacturer has 
fully and sufficiently tested. It may 
be, and doubtless often is, his duty 
when placing the machine in actual 
use to subject it to ordinary tests 
for determining its ‘strength and 
efficiency.” Richmond, etec., R. Co. v. 
Elliott, 149 U. S. 266, 271, 13 SCt 837, 
37. L. ed. 728. 

88. The Willern Van Driel, Sr., 242 
Fed. 285 [mod on other grounds 252 
Fed. 35, 164 CCA 147]. 

89. U. S.—Alaska Treadwell Gold 
Min. Co. v. Mugford, 270 Fed. 753. 

Tll.—Beninghoff.v. Futterer, 176 I. 
A. 579. : 

eee ee Ve Soll, 182 4 Tnd. 
202. 

Kan.—Kansas City, etc., R. Co. v. 
Matson, 68 Kan. 815, 75 P 503; Rouse 
v. Youard, 1 Kan. A. 270, 41 P 426. 

La.—Henderson v. Sun Mut. Ins. 
Co., 48 lua, Anns 1081,--20; S2164, 555. 
AmSR 292. 
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the o¢eupant of premises, although a mere licensee, 
is liable for injuries inflicted by reason of his neg- 
lect or failure to keep the premises in a safe con- 
dition ;°° a person rightfully entering upon the prem- 
ises of another is liable for injuries caused by his 
acts in rendering the premises unsafe and dangerous 
and negligently leaving them in that condition; 
and even a trespasser is liable for his negligent acts 
which result in injury to another trespasser.°? Also, 


Mass.—Baker v. Tibbetts, 162 
Mass. 468, 39 NE 350. 

Mo.—Nagel v. Missouri Pac. R. Co., 
75 Mo. 653, 42 AmR 418; Lottman v. 
Barnett, 62 Mo. 159. 

Mont.—McLaughlin vy. Bardsen, 50 
Mont. 177, 145 P 954. 

N. Y.—Odell v. Solomon, 99 N.Y. 
635, 1 NE 408; Kiffer v. Bienstock, 
128 Misc. 451, 218 NYS 526. 

Pa.—Grier v. Sampson, 27 Pa. 183. 

Vt.—Beaulac v. Robie, 92 Vt. .27, 
102 A 88; Palmer v. St. Albans, 56 Vt. 
519. 

Wis.—Harris v. Eastern Wisconsin 


R., ete., Co., 152 Wis. 627, 140 NW 
288, 45 LRANS 1058. 

Eng.—Steel- v. Lester, 3 C. P. D. 
121. 

Can.—Ferrier v. Trepannier, 24 


Can. SS; C.. 86. y 

Ont.—Gregson v. Henderson Roller 
Bearing Co., 20 Ont. L. 584, 15 Ont 
WR 738. 

Sask.—Carter v. Nichol, 4 Sask. L. 
382, 19 WestLR 736. 

“Tt is elementary that a tort feasor 
is liable for any damage, even though 
he may not be the owner of the prop- 
erty the operation of which causes 
the damage. It is sufficient that he 
controls the property and operates it 
in a careless manner to charge him 
with liability.” Kiffer v. Bienstock, 
128 Misc. 451, 453, 218 NYS 526. 

[a] Person residing on premises.— 
A person who has a homestead estate 
in premises, and resides there with 
his family, which he supports, is lia- 
ble for personal injuries to an ad- 
joining owner resulting from the col- 
lapse of a defective chimney on such 
premises, caused by neglect to keep 
it in repair, although the fee to the 
premises belongs to his wife. Ben- 
inghoff v. Futterer, 176 Ill. A. 579. 

[b] Stevedore who is in full 
charge of unloading a ship is under 
the duty to maintain the place where 
the work is being done in a reason- 
ably safe condition so as not to ex- 
pose persons lawfully there to un- 
necessary danger. Kindell v. Frank- 
lin Sugar Refining Co., 286 Pa. 359, 
133 A 566. 

Liability: of: 

Bailee see Bailments §§ 61-66. 
Company controlling, but not owning, 
electrical appliances see Electricity 


§ 49. 
Lessee of: 

Railroad or street railroad see 
Carriers § 1318; Railroads [33 
Cye 705]; Street Railroads [36 
Cyc 1470]. 


Real property generally see Land- 
lord and Tenant §§ 961—969. 
Manager or proprietor of hotel see 

Innkeepers § 72. 

Operator of motor vehicle see Motor 
Vehicles § 382. 

Railroad or street railroad company 
using or operating, but not owning, 
road, train, or car see Carriers §3§ 
1312, 1316; Railroads [33 Cye 713]; 
Street Railroads [36 Cyc 1469]. 
90. Union Oil Co. v. Rideout, 38 

Cal. A. 629,636, 177..P 196: [quot 

Cyc]; Commonwealth Hlectric Co. v. 

Melville, 110 Ill. A. 242 [aff 210 Ill. 

70, 70 NE 1052]; Alston v. Stewart, 2 

Mon, (Pa.) 51. 

[a] Duty to another licensee.— 

(1) A licensee must use reasonable 

care not to injure other licensees on 


the same lands or premises. Coyne 
v. Pennsylvania R. Co., 87 Bk Jer et 
257, 938 A 595; Duel v. Mansfield 
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gence in respect 


Plumbing Co., 86 N. J. L. 582, 92 A 
367. And see cases supra § 216 note 4. 


Dah wert using sign see infra § 
Ooee 
91. Kellar v. Shippee, 45 Ill. A. 


377 (unguarded excavation on plain- 
tiff’s land); Sprankle v. Bart, 25 Ind. 
A, 681, 58 NE 862; Louisville Gas, 
ete., Co. v.. Nall, 178 Ky. 33, 198 SW 
745; Brown v. Smith, 121 Minn. 165, 
141 NW 2, AnnCas1914A 874 (leaving 
open sewer pipe permitting escape 
of sewer gas or air). And sée 
Schneider v. C. H. Little Co., 184 


Mich. 315, 151 NW 587 (discussing 
the point). 
[a] Duty to occupants.—Where a 


person employed to repair rooms 
which he knew were occupied en- 
tered such rooms to do so, whether 
the occupancy was lawful or unlaw- 
ful his knowledge imposed on the 
repairer a duty to use ordinary care 
with reference to the occupants. P. 
B. Arnold Co. v. Buchanan, 60 Ind. A. 
626, 111 NE 204. 

92. Saad v. Brown, 144 Ky. 178, 
137 SW 834, 35 LRANS 1165 (negli- 
gent operation of piece of machinery 
in such a way as to injure another 
trespasser); Collins v. Hazel Lumber 
Co., 54 Wash. 524, 103 P 798. 

93. Beaulac v. Robie, 92 Vt. 27, 
102 A 88; Wodnik v. Luna Park 
Amusement Co., 69 Wash. 638, 125 P 
941, 42 LRANS 1070. 

[a] Exclusive liability.—‘‘Persons 
who claim damages on the ground 
that they are invited into a danger- 
ous place in which they receive in- 
juries must seek their remedy 
against the . person who _ invited 
them.’”’ Beaulac v. Robie, 92 Vt. 27, 
32, 102 A 88. 3 

[b] Injury to customer.—One who 
has the privilege of selling candy in 
a store, which store furnishes the 
show case, counter, and fixtures, is 
under a duty to use reasonable care 
to protect customers from harm, and 
is liable for an injury to a customer 
by glass falling from a show case, 
regardless of whether it was his 
duty, or the duty of the storekeeper, 
to repair the bracket holding the 
glass, for he is under a duty either to 
repair it himself or to cause it to be 
repaired by the storekeeper, provided 
he knows of its defective condition 
or might have known of it by the 
exercise of reasonable care. Kelley 
v. Quimby, 227 Mass. 93, 116 NE 409. 

Care owing to invitees see supra 
§§ 235-248. : 

94. Hollis v. Kansas City, etc., Re- 
tail Merchants’ Assoc., 205 Mo. 508, 
108 SW 32, 14 LRANS 284; Wills v. 
Gorman, 6 N. S. Wales 472 [app dism 
4 Austr. G L. R. 7647: And see 
Hanson v. Spokane Valley Land, etc., 
Co., 58 Wash. 6, 107 P 863 (one, not 
the owner of the land, who made a 
dangerous excavation in a public way 
over private land, where he knew the 
public was invited and accustomed 
to travel, was liable for injuries to a 
person who fell into the excavation 
while using the way). 

{a] Partial control.—(1) Where 
each of two persons has partial con- 
trol of premises, both may be liable 
for a lack of care to a person in- 
vited on the premises by either. 
Fort v. Reid Ice Cream Co., 98 N. J. 
L. 559, 119 A 688 (where one had not 
entirely vacated the premises and 
consequently the other had not en- 
tirely assumed control). (2) Joint 


[§ 317 


‘lability for negligence in respect of certain prop- 
erty resulting in injury to a person invited to use 
that property rests upon the person extending the 
invitation®? where, although not the owner, he is 
in control of the property,®* or even where he is 
neither the owner nor in control.®*® 
ever, a person who is not the owner and is not in 
control of certain property is not liable for negli- 


Ordinarily, how- 


of such property.®® 


liability generally see infra § 476. 

95. McIntyre v. Pfaudler Vacuum 
Fermentation Co., 1383 Mich. 552, 95 
NW 527; Frear v. Manchester Tract., 
etc., Co., (N. H.) 1389 A 86; Collins 
v. Hazel Lumber Co., 54 Wash. 524, 
103 P 798. 

96. See cases infra this note. 
_ fa] Thus (1) a company which 
does not own, control, or in any way 
manage a hay camp is not liable for 
negligence in the use of appliances 
at the camp, which results in dam- 
age to the property of another by 
fire. Meier, etce., Corp. v. Dakota 
Live Stock, etc., Co., 46 S. D. 397, 193 
NW 138. (2) A telephone company 
which installs on the premises of an 
individual a public pay station. and 
which is not in possession of the 
premises, is not liable for injuries to 
a patron fallng into an open trap- 
door on the premises, where the trap- 
door was open solely in conducting 
the business of the individual. Sul- 
livan v. New York Tel. Co., 157 App. 
Div. 642, 142 NYS 735 [aff 215 N. Y. 
678 mem, 109 NE 1093 mem]. (3) 
Even though a city license was in a 
brewing company’s name, yet where 
it was not the lessee of the prem- 
ises and had no control thereof, the 
saloon business being conducted by 
an individual in his own name and 
entirely in his own interest, it was 
not liable to one injured by being 
thrown down, or falling from, a trick 
stairway in thé saloon. Mead v. Ph. 
Zang Brewing Co., 43 Colo. 1, 95 P 
284. (4) In an action to recover 
damages for personal injuries sus- 
tained by the falling of a sign at- 
tached to a building by a subtenant, 
it is not error to direct a verdict 
for defendants where there is no 
testimony showing that they were 
the owners of, or had any control 
over, the building. Smith y. Miller, 
11. Qh. Cir. Ct. N.'S..5 77) SROhReir, 
Ct. 171. (5) In the construction of 
a building where plaintiff was in- 
jured, defendant city, desiring a hall 
for its use, entered into an arrange- 
ment with the owners of the land 
whereby the city, with others, was 
to complete the upper story of the 
building, keep it in repair, and was 
then to be a part owner of such up- 
per story. The city had no interest 
in the land on which the building 
stood, or in the lower story, or any 
control over the building of the base- 
ment where the injury happened, 
and it was held that no liability at- 
tached to the city on the ground of 
ownership. El Paso v. Causey, 1 Ill. 
A. 5681. (6) A company which is not 
the owner of certain property in the 
course of construction and which has 
merely a right, under an agreement 
with the owner, to use the property 
after completion, is not liable for the 
negligence of the contractor, in re- 
spect of the property, during the 
course of construction. Rinker vy. 
Galveston-Houston Electric R. Co., 
(Tex. Civ. <A.) G1 96> SIW'N78 7, 207) ak 
person or corporation contributing to 
the expense of, but not conducting, a 
celebration is not liable for an in- 


jury received from fireworks. Hal- 
pin y. Victoria, 21 B. C. 14, 23 Dom 
LR 333, 7 WestWkly 1050. (8) A 


person who did not own, control, or 
operate a vessel, but was a mere in- 
vitee or licensee, is not liable for the 
death of another person having the 
same status where the proximate 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 317-318] 


- As between two corporations, or such corpora- 
tions and a receiver of another corporation, liability 
for negligence in the operation of a device or instru- 
mentality rests upon the one in actual control there- 
The mere fact that one corporation owns a 
majority of the stock of another,®* or has the same 
general officers as the other,®®+ does not necessarily 
render it liable for the negligence of the other. 

One who expressly undertakes to do something 
for the safety of another may be held liable for 
negligence in failing to perform such duty,” although 
not the owner or in control of the property with 
respect to which the duty is to be performed.® 

[§ 318] D. Contractor*—1. In General. 
pendent contractor is liable for injuries caused by 


of. 


his own negligence or that of his 


cause of the death was the perform- 
ance of a dangerous act and, al- 
though defendant assisted the mas- 
ter of the vessel in performing the 
act, he did so at the instance of the 
master and without knowledge of the 
danger. -Warnken v. Moody, 22 F. 
(2d) 960. (9) Nonliability of carrier 
of passengers not owning or con- 
trolling car or track in question see 
Carriers § 1312. (10) Nonliability of 
company merely furnishing  elec-. 
tricity, and not owning or controlling 
wiring or other electrical appliances 
see Hlectricity § 49. 

97. Chicago, ete, R. Co. v. Fait- 
horn, 167 Ill. A. 420. 

Control of one railroad company by 
another see Carriers § 1312; Rail- 
roads [33 Cyc 697]. 

Liability of private corporation for 
negligence generally see Corporations 
§§ 2851-2853; Torts [38 Cyc 476]. 

98. Evansville R. Cos. v. Ligon, 
172 Ky. 631, 189 SW 898. 

[a] In connection with other 
facts, ownership by one corporation 
of a majority of the stock of another 
corporation may tend to show actual 
operation by the former company of 
the business of the latter company. 
Evansville R. Cos. v. Ligon, 172 Ky. 
631, 189 SW 898. 

99-1. Evansville R. Cos. v. Ligon, 
172 Ky. 631, 189 SW 898. 

2. McLeod v. Rawson, 215 Mass. 
257, 102 NE 429, 46 LRANS 547. 

3 McLeod v. Rawson, supra (un- 
dertaking by wife of owner to main- 
tain light for safety of nurse attend- 
ing owner). 

4, Siability of contractor: 
Furnishing defective appliance for 

workman see supra § 270. 
With municipality. see Municipal 

Corporations §§ 1874-1877, 1917. 

5. U. S.—U. 8S. v. C. A. Riffle Co., 
247 Fed, 374. 

Ala.—Holt v. Whatley, 51 Ala. 569. 

Cal.—Teller v. Bay, etc., Dredging 
Co. Pitbie= Cal. 12099 90? 9°942;) 12 
LRANS 267, 12 AnnCas 779. 

Ga.—Bell v. Kidd, 5 Ga. A. 518, 63 
SE 607. 

lll.—Whitney, ete., Co. v. O’Rourke, 
172 Ill. 177, 50 NE 242 [aff 68 Ill. A. 
487]; Beninghoff v. Futterer, 176 Ill. 

579 
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Iowa.—Grennell v. Cass County, 
193 Iowa 697, 187 NW 504. 

Mass.—Coles v. Boston, ete, R. 
Co., 228 Mass. 408, 111 NE 893. 

N. J.—Lechman v. Hooper, 52 N. J. 
L. 253,19 A 215. 

N. Y.—Slater v. Mersereau, 64 N. 
Y. 138. 

Pa.—Beck v. Hood, 185 Pa. 32, 39 
A 842; First Presb. Cong. v. Smith, 
163 Pa. 561, 30 A 279, 43 AmSR 808, 
296 LRA 504; Reynolds v. Braith- 
waite, 131 Pa. 416, 18 A 1110. 

Can.—W. J. McGuire Co. v. Bridger, 
49 Can. S. C. 6382, 20 DomLR 45. 

Ont.—Howarth v. McGugan, 23 
Ont. 396. 

And see Mock v. Regina Trading 
Co., 16 Sask. L. 1, 68 DomLR 159, 
{1922] 2 WestWkly 1242 [varying 15 
Sask. L. 90, 62: DomLR 696] (recog- 
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An inde- 


servants in the 


nizing the rule). 

{a] Contractor is liable for dam- 
age to property of a third person 
where such damage is caused by his 
negligence, U.S.’ v.. C).A. Riffle, Co., 
247 Fed. 3874 (damage to building); 
Teller v. Bay, etc., Dredging Co., 151 
Cal. 209, 90 P 942, 12 LRANS 267, 12 
AnnCas 779; Slater v. Mersereau,: 64 
N. Y. 138 [aff 5 Daly 445] (damage to 
adjoining property). 

[b] Fact that county is not liable 
(1) does not make an independent 
contractor with the county immune 
from liability for injuries occasioned 
by his negligence in the progress of 
the work. Grennell v. Cass County, 
193 Iowa 697, 187 NW 504. (2) Non- 
liability. of county for negligence or 
other torts see Counties §§ 272-274. 

Who is independent contractor see 
Master and Servant 8§ 1517-1529. 

6. Campbell vy. Sutliff, 193 Wis. 
370, 214 NW 3874. 

Liability for leaving premises in 
hats condition generally see supra 

7 Turner v. Robbins, 276 Pa. 319, 
120 A 274 (duty to maintain proper 
lights at pit or excavation). 

8. Gibbons v. William Adams Co., 
17.9) Ts 1A.)-1:2: 

9. Gibbons v. William Adams Co., 
supra (duty to cover or protect open- 
ing in floor). 

10. See cases infra notes 11-13. 

11. O'Neil v. National Oil Co., 231 
Mass. 20, 120 NE 107; Appel v. Eaton, 
ete., Co., 97 Mo. A. 428, "71. SW -741; 
Turner v. Robbins, 276 Pa. 319, 120 A 
274; Walton v. Miller, 109 Va. 210, 
63 SE 458, 132 AmSR 908. 

12. Lisle v. Anderson, 61 Okl. 68, 
159 P 278, LRA1I917A 128. 

[a] Duty.—(1) An _ independent 
contractor working on a_ building 
owes to the employees of other con- 
tractors, who are also working there- 
on, the duty of reasonable care to 
avoid injury to them. Appel v. Ea- 
ton, etc., Co., 97 Mo. A. 428,71: SW 
741; Jones v. Riverside Bridge Co., 
70 W. Va. 374, 73 SE 942. And see 
Master and Servant § 1569. (2) De- 
fendants had a contract for the con- 
struction of a building, save the 
heating and ventilating system, and 
plaintiff was employed by another 
contractor for the. installation of the 
heating and ventilating system. It 
was required by the plans and speci- 
fications that a certain tank which 
was to be a part of the heating and 
ventilating system should be sup- 
ported by joists in the attic of the 
building, which joists were to be fur- 
nished and placed in the building by 
defendants. After defendants had 
finished work in the attic but before 
they had fully completed the build- 
ing and delivered it to the owner, 
plaintiff went into the attic to place 
the tank and while placing it upon 
the joists one of the joists broke and 
plaintiff was injured in consequence. 
It was held that defendants were lia- 
ble. Lisle v. Anderson, 61 Okl. 68, 
71, 159 P 278, LRAI917A 128. 

{b] Creation of dangerous situa- 
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course of his performance of the work,® or in fail- 
ing to leave the premises in as safe a condition as 
they were found.® More specifically, an independent 
contractor is liable for an injury caused by his fail- 
ure to perform a duty’ imposed upon him by com- 
mon law,® or statute or ordinance,® and owing by 
him to the person injured,!® as where the person 
injured is an employee of the owner or contractee,1+ 
another independent contractor,’2 or a subcontrac- 
tor,/® and the injury was the result of the contrac- 
tor’s failure to perform a duty owing by him to 
such employee.'* 
hable for an injury where he did not owe any duty 
to the person injured!® or at least did not owe the 
person injured the particular duty claimed to have » 
been unperformed,!* or where he did not fail to 


Conversely, a contractor is not 


tion.—An independent contractor is 
liable for injuries received by an 
employee of another independent con- 
tractor where he has created a situa- 
tion on the property which is in- 
herently dangerous to persons who 
may thereafter use the property in 
the way it is intended to be used or 
in the way that the creator of the 
danger knows that it is to be used, 
even though there is no contract re- 
lation between the person injured and 
the contractor, or between the. two 
contractors. Clemens vy. Benzinger, 
211 App. Div. 586, 207 NYS 539. 

13. Gallivan v. Wark Co., 288 Pa. 
443, 455, 1386 A 223. 

“The original contractor is liable 
for an injury to an employee of a 
Subcontractor, where it is caused 
either by failure to keep the prem- 
ises in repair (McGrath v. Pennsyl- 
vania Sugar Co., 282 Pa. 265, 271, 127 
A 780; Craig v. Riter Conley Mfg. 
COs ite Wee Ae ALO, LL 6 can, LOW) 1 OL 
through the negligent acts of its 
agents carrying out their work as it 
relates to the work of the employees 
of an independent employer.” Galli- 
van v. Wark Co., supra. 


14. See cases supra notes 11-13. 

15. Lydecker v. Passaic County, 
Ste J. L., 622, 103 A 251, LRA1918D 

[a] Wlustration—Where an _ in- 


jury from falling from a bicycle onto 
a highway was the result of perform- 
ance of a contract to sprinkle oil on 
the highway, and not of any act 
independent of contract, or in viola- 
tion of it, and the work was not in- 
herently dangerous, the contractor 
owed no duty to plaintiff, and was 
not liable. Lydecker v. Passaic 
County, 91..N. J... 622, 103 A 251, 
LRA1918D 351. 

16. Du Bois Blectric Co. v. Fi- 
delity Title, etc, Co., 238 Fed. 129, 
151 CCA 205, LRAI917C 907; Field 
vy. French, 80 Ill. A. 78; Mahoney vy, 
Coastwise Lumber, etc., Co., 185 App. ‘ 
Div. 348, 173 NYS 150. 

{a] For example (1) a contractor 
is not liable to an employee of the 
owner for an injury sustained while 
using a ladder, where it appears that 
the ladder in question was con- 
structed by the contractor’s ém- 
ployees for their own use and there 
is no proof that the contractor was 
under any duty to furnish a ladder 
for use by: the employees of the 
owner, that he did in fact furnish 
such a ladder, or that he was charge- 
able with notice of the use of the 
ladder by persons other than his own 
workmen. Mahoney v. Coastwise 
Lumber, etc., Co., 185 App. Div. 348, 
173 NYS 150. (2) A contractor, re- 
pairing a stairway, owes no duty to 
employees of another contractor 
working on the same building, who 
use the stairway by the bare suffer- 
ance or passive acquiescence of the 
contractor, to maintain the stairway 
in a safe and suitable condition, but 
is bound only to refrain from doing 
willful injury to such employees, or 
from wantonly or. recklessly expos-, 


age, 
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perform the only duty owing by him to the person 
Also, the contractor is not liable for an 
injury caused by the negligence of the owner,!® his 
agents or employees,!® another independent con- 
tractor,2° or a subcontractor,”! unless, in the latter 
case, the subcontract is a mere subterfuge to relieve 
the contractor from the consequences of careless 


injured.!* 


prosecution of the work.”* 


[§ 319] 2. Defective Estimates, Plans, or Specifi- 
Unless plans and specifications which are 
furnished by the contractee and which an independ- 
ent contractor contracts to follow are so apparently 
and obviously defective as to put a contractor of 
average skill and ordinary prudence upon notice 
that the work is dangerous and likely to cause injury 


cations. 


ing them to danger. Cole v. L. D. 
Willcutt, etc., Co., 218 Mass. 71, 105 
NE 461. (3) Delay in beginning 
work would amount only to a breach 
or negligent performance of duty 
arising out of the contractual rela- 
tion existing between the owner and 
contractor, and is not available to a 
stranger to the contract. Kennedy v. 
Hawkins, 54 Or. 164, 102 P 733, 25 
LRANS 606. 
17. Overstreet v. Security Stor- 
etc., Co.,'148° Va. 306, 138 SE 
552 


[a] Duty to mankind generally. 
Where the relation between plaintiff 
and defendant contractor is that of 
third persons, there being no con- 
tractual relation between them, and 
plaintiff not being a licensee or in- 
vitee of defendant, the only duty 
owing by the contractor to plaintiff 
is that owing by him to mankind gen- 
erally, namely, not to do any act 
which a person of ordinary prudence 
could reasonably apprehend, as a 
natural and probable’ consequence 
thereof, would subject him to peril, 
and, not having failed to perform 
this duty, he is not liable for plain- 
tiff’s injury: Overstreet v. Security 


Storage, etc., Co., 148 Va. 306, 138 
SE 552. 
18. Bell v. Kidd, 5 Ga. A. 518, 63 


SE 607; Holmboe v. Neale, 69 OkI. 
283,41 71) Py 334; . 

[a] Rule applied.—Where a con- 
tractor left a sidewalk in a safe con- 
dition for use by the public, and the 
owner of the premises or his superin- 
tendent, without the knowledge or 
consent of the contractor, made al- 
terations and erected obstructions 
and thereby rendered the sidewalk 
unsafe, the contractor is not liable 
for an injury due to the unsafe con- 
dition. Holmboe v. Neale, 69 Okl: 
183, 171 P 334. 

[b] Duty imposed upon owner or 
person in control.—A company which 
is not a general contractor but is a 
contractor only for the doing of cer- 
tain work in the construction of a 
building is not liable ror failure to 
perform a duty imposed by ordinance 
upon the owner, person, or corpora- 
tion who has the supervision or con- 
trol of the construction of a build- 
ing. Broeckert v. Morava Constr. 
Cor, Lote TI, VAS 576. 

19.. Johnson v. W. J. Turnes Co., 
158 Ill. A. 378; Mahoney v. Coast- 
wise Lumber, etc., Co., 185 App. Div. 
348, 173 NYS' 150; Howard v. J. H: 
Harris Plumbing Co., 154 N. C. 224, 
70 SE 285. And see Gordon v. Rob- 
é6rts, 30) (Cal. AS 06, LoT7 VP. Lo (ner li~ 
gence of persons designated by the 
owner to do certain work: and not 
shown to be independent contractors 
as to him). 


20. Daegling v. Gilmore, 49 III. 
248. 
21. See Master and Servant §§ 


1568, 1569 


22. Holbrook, éete.,' ‘Corp: v. Per- 
kins, 147 Fed. 166, 77 CCA 462. 
23. Ryan v. Feeney, ete. Bldg. 


Co., 239 N. Y. 43, 145 NE 321, 41 ALR 
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and that he should not attempt construction accord- 
ing to the plans and specifications,?? the contractor 

_ is entitled to rely on such plans and specifications,** 
is not chargeable with defects therein,?* and is not 
liable for injuries due to such defects.?® 
apply where an injury is caused by a mistake in an 
estimate made by the contractee.?* 


Like rules 


[§ 320] 3. After Completion and Acceptance of 


Work. It 
where » the 
completed, 
owner, the 


1; Hardie v. Charles P. Boland Co., 
205 N. Y. 336, 98 NE 661. 


24. Ryan v. Feeney, etc., Bldg. 
Coph 239% NiO Ws. 48, AAS iN 321 ars: 
ALR 1. 

25. Sutton v. Otis El. Co., (Utah) 


249 P 4387, 444. 

“Tf an independent contractor con- 
structs or repairs. a building or in- 
strumentality according to a plan or 
design furnished him by the con- 
tractee, the defect of the plan itself 
is not chargeable to the independent 
contractor.”’ Sutton v. Otis El. Co., 
supra. 

26. Bell v. Kidd, 5 Ga. A. 518, 63 
SE 607; Pearson y. Zable, 78 Ky. 170; 
Thornton v. Dow, 60 Wash. 622, 111 
P 899, 32 LRANS 968. And see Wil- 
lis v. White, 150 N. C: 199, 63 SE 942, 
134 AmSR 906 (discussing the point, 
but dealing with damages arising 
after completion and acceptance of 
the work). 

Liability of contractee see Master 
and Servant § 1539. 

27. Lydecker v. Passaic County, 
91 N. J. L. 622, 103 A 251, LRAI918D 
351 (estimate of quantity of oil for 
sprinkling highway). 

28. . S—Williams v. Edward 
Gillen Dock, ete., Co., 258 Fed. 591, 
169 CCA 531. And see Du Bois Elec- 
tricu.Co. v.; Fidelity, Title, etel\ Cas 
238 Fed. 129, 151 CCA 205, LRA1917C 
907 (contractor not liable where the 
work had been performed and he had 
no further control). 

Ark.—Memphis Asphalt, etc., Co. v. 
Fleming, 96 Ark. 442, 132 SW 222, 
AnnCas1912B 709. 

Ill.—Healey v. Heidel, 210 Till. A. 
387; Colbert v. Holland Furnace Co., 
241 Ill. A. 588, 587. 

Ind.—Travis v. Rochester Bridge 
Co., 188 Ind. 79, 122 NE 1. 

Miss.—Vicksburg v. Holmes, 106 
Miss. 234, 68 S 454, 51 LRANS 469. 

N. M.—Wood v. Sloan, 20 N. M, 127, 
148 P 507, LRA1915E 766. f 

N. Y.—Coleman v. A. L. Guidone & 
Son, Ine., 192 App. Div. 120, 182 NYS 

oO. 


N. C—wWillis v. White, 150 N. CG. 
199, 63 SE 942, 1384 AmSR 906. 

Okl.—Armstrong vy. Tulsa, 102 Okl. 
49, 226 P 560. 

Or.—Bamford v. Van Emon El. Co., 
79 Or. 395,155 P°373.- 

Pa,—Kingan v. Duquesne WJLight 
Co, 287% Pa. ‘280,'.185 “AY 259+. Rirst 
Presb. Cong. v. Smith, 168 Pa, 561, 
30 A 279, 48 AmMSR 808, 26 LRA 504; 
Fitzmaurice v. Fabian, 147 Pa. 199, 
23 A 444; Curtin v. Somerset, 140 Pa. 
70, 21 A 244, 28 AmSR 220, 12 LRA 
322; Stubbs v. Duquesne Light Co., 
84 Pa. Super. 1. j 

Va.—McCrorey v. Thomas, 109 Va. 
373, 68 SE 1011, 17 AnnCas 373. 

Wash.—Thornton v. Dow, 60 Wash. 
622, 111 P 899, 32 LRANS 968. 

“The: general ‘rule cof law ioe . is 
that, after the contractor has turned 
over the work and it has been ac- 
cepted by the owner, the contractor 
incurs no further liability to third 
persons by reason of the condition 
of the work, but the responsibility 


is a well established general rule that, 
work of an independent contractor is 
turned over to, and accepted by, the 
contractor is not liable to third persons 
for damages or injuries subsequently suffered by 
reason of the condition of the work,?® even though 
he was negligent 


in carrying out the contract,” and, 


for maintaining it and protecting 
third persons against danger there- 
from, or the use of it in a defective 
condition, or failing to give notice or 
warning of dangers to be appre- 


hended from its existence, is then 
shifted to the owner.” Williams v. 
Edward Gillen Dock, etc., Co., 258 


Fed. 591, 594, 169 CCA 581. 

[a] Acceptance of part of the 
work, when authorized by the con- 
tract, is within the application of the 


rule. Williams v. Edward Gillen 
ap etc., Co, 258 Fed..591, 169°CCA 
531. 

[b] Practical acceptance of the 


contractor’s work after completion 
thereof is sufficient to bring the case 
within the operation of the rule; a 
formal acceptance is not required. 
Memphis Asphalt, ete., Co. v. Flem- 
ing, 96 Ark. 442, 132 SW 222, AnnCas 
1912B 709; Armstrong v. Tulsa, 102 
Okl. 49, 226 P 560;.Read v. East 
Providence Fire Dist., 20 R. I. 574, 
40 A 760. 

29. Ark.—Canal Constr. Co. v. 
Clem, 163 Ark. 416, 260 SW 442, 41 
ALR 4. 

D. C.—Ford v. Sturgis, 56 App. 36}, 
14:8. (2d) 2538: 

Ga.—Young v. Smith, ete., Co., 124 
Ga. 475, 52 SE 765, 110 AmSR 186, 4 
AnnCas 226. 

Ind.—Daugherty v. Herzog, 145 
Ind. 255, 44 NE 457, 57 AmSR 204, 
32 LRA- 837. 

Mo.—Casey v. Wrought Iron Bridge 
Co., 114 Mo. A. 47, 62, 89 SW 330. 

Utah.—Berg v. Otis El. Co., 64 
Utah 518, 231°P 832: 

“The general rule is that the con- 
tractor, after an acceptance of the 


.work by the owner, is not liable to 


third parties, who have no contrac- 
tual relations with him, for damages 
subsequently sustained by- reason of 
his negligence in the performance of 
his contract duties.” Casey v. 
Wrought Iron Bridge Co., supra. 

fa] “The reason (1) sometimes 
stated for this conclusion is that 
otherwise there would be no end to 
suits. It is elsewhere given as a 
better ground that the negligence of 
the owner in maintaining the defec- 
tive building, and not that of the 
builder in constructing it, is the true 
proximate cause of the third person’s 
injury. Wharton on Negligence § 
439.” Ford v. Sturgis, 56 App. (D. 
C.) 361, 362, 14 F. (2d) 258. (2) ‘The 
better reason is that ordinarily in 
Such cases there is found a break in 
the causal connection between the 


contractor’s negligence and the in- 
jury. [Wharton on Negligence, 
368.] It is the intervening negli- 


gence-of the proprietor that is the 
proximate cause and not the original 
negligence of the contractor. By oc- 
cupying and resuming possession of 
the work the owner deprives the con- 
tractor of all opportunity to rectify 
his wrong. Before accepting the 
work as being in full compliance with 
the terms of the contract he is pre- 
sumed to have made a reasonably 
careful inspection thereof and to 


TT 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 320-321] 


a fortiori, he is not liable where he performed the 
work in strict accordance with the terms of their 


contract®® or where the injury is 


condition in which he left the work.*4 
also well recognized exceptions to the general rule, 
one of which is that the contractor is liable where 
the work is a nuisance per se,®” and another of which 
is that he is liable where the work done and turned 
over by him is so negligently defective as to be 
imminently dangerous to third persons,?* provided, 
in the case of the latter exception, the contractor 
knows, or should know, of the dangerous situation 
ereated by him,** and the owner or contractee does 


know of its defects, and if he takes 
it in the defective condition he ac- 
eepts the defects and the negligence 
that caused them as his own,.and 
thereafter stands forth as their au- 
thor. When he accepts work that is 
in a dangerous condition the imme- 
diate duty devolves upon him to 
make it safe, and if he fails to per- 
form this duty, and a third person 
is injured it is his negligence that is 
the proximate cause of the injury.” 
Casey v. Wrought Iron Bridge Co., 
114 Mo. A. 47, 63, 89 SW 830 [quot 
Howard v. Redden, 93 Conn. 604, 613, 
107 A 509, 7 ALR 198; Berg v. Otis 
Bl. Co.,. 64 Utah 518, 525, 231 P 
8321: 

{b] Rule not limited to cases in- 
volving building operations.—Geare 
v. Sturgis, 56 App. (D. C.) 364, 14 F. 
(2d) 256. 

20. Marvin Safe Co. v. Ward, 46 


eh aes. 205) Wuarst. Presb. Cong. vs 
Smith, 163 Pa. 561, 30 A .279, 43 
AmSR 808, 26 LRA 504. And see 


Berg v. Otis El. Co., 64 Utah 518, 231 
P 832 (contractor is not liable where 
he did a “good job’’). 

31. Howard v. Redden, 93 Conn. 
604, 107 A 509, 7 ALR 198. 

32. Canal Constr. Co. v. Clem, 163 
Ark. 416, 260 SW 442, 41 ALR 4; 
Memphis Asphalt, ete., Co. v. Flem- 
ing, 96 Ark. 442, 132 SW 222, AnnCas 
1912B 709; Young v. Smith, etc., Co., 
124 Ga. 475, 52 SE 765, 110 AmSR 
186, 4 AnnCas 226. 

[a] Matters held not to be nui- 
gances per se within the meaning of 
the exception include a: (1) Cornice. 
Howard v. Redden, 93 Conn. 604, 107 
A 509, 7 ALR 198. (2) Political ban- 
ner above street. Du Bois Electric 


Co. v. Fidelity Title, etc., Co., 238 
Med) 74290 151-0CCA, 205,57 ERAI91TC 
907. 


Nuisances generally see Nuisances 
[29 Cye 1143]. 

o3,) ‘Ark:—Canal *,Constr.. Co. v. 
Clem, 163 Ark. 416, 260 SW 442, 41 
ALR 4; Memphis Asphalt, etc., Co. v. 
Fleming, 96 Ark. 442, 132 SW 222, 
AnnCasi912B 709. 

Ga.— Young v. Smith, etce., Co., 124 
Ga. 475, 52 SE 765, 110 AmSR 186, 
4 AnnCas 226. 

Ill.—Colbert v. 
Co., 241 Ill. A. 583. ; f 

Minn.—oO’Brien v. American Bridge 
Co., 110 Minn. 364, 125 NW 1012, 136 
AmSR 503, 32 LRANS 980. p 

Mo.—Casey v. Wrought Iron Bridge 
Co., 114 Mo. A. 47, 89 SW_ 330. 

Utah.—Berg v. Otis El. Co., 64 
Utah 518, 231 P 832. 

[a] Rule applied to bridge (1) so 
negligently constructed that it was 
practically certain to collapse soon 
after its use by the public (O’Brien 
v. American Bridge Co., 110 Minn. 
864, 125 NW 1012, 136 AmSR 503, 32 
LRANS 980), (2) or so defective as 
to be essentially and imminently dan- 


Holland. Furnace 


serous to persons using it (Casey Vv.’ 


Wrought eee Reng de Co., 114 Mo. A. 
47, 89 SW 330). 

{b] Criterion for determining im- 
minence of danger.—‘‘That the acci- 
dent did not happen at once but some 
thirteen months after the work was 
completed is no criterion that the 
danger was not imminent or impend- 
ing. ... Reasonably safe construction 


NEGLIGENCE 


not due to the 
There are 


contemplates continued safety sub- 
ject to ordinary wear and tear or de- 
fects incident to lapse of time. But 
if the construction is such that dan- 
ger may be anticipated therefrom by 
reason of its very defects it is im- 
minent or, as said in some cases, in- 
herent, even though it does not occur 
immediately or soon after. use.” 
Colbert v. Holland Furnace Co., 241 
Til. A. 583, 592. 

34. Iil—cColbert y. Holland Fur- 
nace Co., supra. 

Minn.—O’Brien vy. American Bridge 
Co., 110 Minn. 364, 125 NW 1012, 136 
AmSR 503, 32 LRANS 980. 

Mo.—Casey v. Wrought Iron Bridge 
Co., 114 Mo. A. 47, 89 SW 330. 


N: M.—Wood v. Sloan, 20 N. M. 
127, 148 P 507, LRA1915E 766. 
Utah.—Berg v. Otis El. Co., 64 


Utah 518, 525, 526, 231 P 832 [foll 
Sutton v. Otis El. Co., 249 P 437]. 
See King v. Creekmore, 117 Ky. 
172, 77 SW 689, 25 KyL 1292 (actual 
knowledge is necessary); Miller v. 
Mead-Morrison Co., 166 Wis. 536, 542, 
166 NW 315 (stating that actual 
knowledge is necessary but also de- 
claring that “it cannot be said upon 
the evidence produced that defend- 
ant, as matter of law, was bound to 
know, in view of the manner of con- 


struction, that it was imminently 
dangerous’). 
“When an independent contractor 


has done work on an instrumentality 
and by his work makes the instru- 
mentality imminently dangerous to 
those he knew would use it, he re- 
mains liable, even after the comple- 
tion of his work and its acceptance 
by the contractee, to third parties in- 
jured as the result of his negligence 
if the contractor knew or in view 
of the peculiar circumstances of the 
case should have known the danger- 
ous. condition by him created, and 
the contractee had no knowledge of 
the dangerous condition or defect 
which was so concealed that reason- 
able inspection by the  contractee 
would not have discovered it. ... To 
render an independent contractor 
liable for damages after the work 
has been accepted. by the contractee, 
the contractor must be guilty of 
something more than mere negli- 
gence, In addition to negligence, the 
contractor must have knowledge of 
the imminence of danger.” Berg v. 
Otis El. Co., supra. 

{a] Intentional tort.—‘“If an inde- 
pendent contractor manufactures an 
instrumentality defectively, and the 
defect renders the same dangerous, 
and he does not know of the defect 
and its dangerous character, by rea- 
son of his failure to exercise due 
care, he-is. guilty simply of negli- 
gence. 
on his contract. But if he knows 
of the defect and its dangerous char- 
acter, and puts out the thing, in de- 
ceit, fraud, malice, or perhaps other 
bad motive, he is not guilty of negli- 
gence at ail. In such circumstances, 
the transaction leaves the field of 
negligence and passes into the do- 
main of intentional tort. In such 
case, he may be liable to strangers 
to the contract for the usual, natu- 
ral, and probable consequences of his 
act, provided no other conscious hu- 


In such case he is liable only- 
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not, know of the dangerous condition or defect and 
would not discover it by reasonable inspection.** 
Other exceptions stated in some judicial opinions*® 
relate to the liability of a manufacturer of goods 
and articles,** which is hereinafter considered,** and 
which involves a relation calling for the application 
of rules of law analogous to, but yet not identical 
with, those applicable in determining the liability, 
if any, of an independent contractor.*9 

[§ 321] BE. Architect or Engineer.*® A supervis-- 
ing engineer who prepares or approves plans and 
has complete charge of the construction of a struc- 
ture is liable for an injury due to defects in the 


man ageney intervenes and cuts off 
the causal relation between the tort 
and the injury.” Wood v. Sloan, 20 
teen 127, 144, 148 P 4507, LRA1915E 

35. Colbert v. Holland Furnace 
Co., 241 Ill. A. 583; Healey v. Heidel, 
210 Ill. A. 387; Vicksburg v. Holmes, 
106 Miss. 234, 63 S 454, 51 LRANS 
469; Casey v. Wrought Iron Bridge 
Co., 114 Mo. A. 47, 89 SW 330; Berg 
v. Otis El. Co., 64 Utah 518, 231 P 
832 [foll Sutton y. Otis El. Co., 
(Utah) 249 P 437]. 

[a] Minute details.—‘‘Nor do we 
think it can be assumed from the 
evidence that the owner accepted the 
work with chargeabie knowledge of 
its defective construction. It was 
hidden from ordinary observation. It 
may be inferred that the cleat gave 
way because of the break along the 
eross-grain at one end of it, thus 
weakening the hold of the remaining 
short pointed nails driven only one 
half an inch into the soft flooring 
in the direction of the grain. In ac- 
cepting the work one would hardly 
be charged with inspection of such 
minute details.”” Colbert v. Holland 
Furnace Co., 241 Tll. A. 583, 592. 


36. Ford v. Sturgis, 56 App. (D. 
C.) 361, 14 F. (2d) 253; Healey v. 
Heidel, 210 Ill. A. 387; Wood v. 
Sloan, 20 N. M. 127, 148 P 507, LRA 
1915E 766. 

37. Colbert v. Holland Furnace 


Co., 241 Ill, A. 583, 589. 

“Many attempts have been made 
by the courts and text-writers to 
elassify facts constituting such ex- 
ceptions. . . . One difficulty in bring- 
ing ‘the instant state of facts within 
attempted classifications is that most 
of the illustrative cases thereunder 
relate to articles manufactured for 
sale and involve a duty to the public 
or the doctrine of implied invita- 
tion.”” Colbert v. Holland Furnace 
Co., supra. 

38. See infra §§$ 326-334. 

39. Travis v. Rochester Bridge 
Co., 188 °Ind?°79, 122° NEw 

[a] Distinction stated.—‘In the 
class of cases to which the one at 
bar belongs, the work is generally 
done by the contractor in accordance 
with plans furnished by the party 
letting the contract or under his 
direction and supervision, and the 
work is subject to inspection before 
acceptance. In the other class of 
cases to which reference is made, 
the machinery or other article manu- 
factured is made according to the 
plans of the manufacturer and un- 
der his direction and subject to his 
inspection before sale. The differ- 
ences pointed out between the 
classes of cases under consideration 
furnishes a reason for holding that 
the liability of an independent con- 
tractor toward third persons not par- 
ties to the contract terminates with 
the completion of the work and the 
acceptance of the contract, while a 
similar rule, but somewhat modified, 
applies to manufacturers selling in 
the ordinary course of trade.” Travis 
v. Rochester Bridge Co., 188 Ind. 79, 
84, 122 NE 1. 

40. Duty and liability of archi- 
tect to owner or employer see Archi- 
tects §§ 23-25, 
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plans arising from his negligence,‘ or due to his 
negligence in performing the duty of meeting a 
situation which requires a new plan*® or at least 
a new direction to the contractors in place of the 
original plan.** ; 

[§ 322] F. Subcontractors and Employees of Con- 
tractor. A subcontractor or person employed by a 
contractor is liable for an injury to the person or 
property of another where the injury resulted from 
his failure to perform a duty owing by him to such 
person,** but not where the duty claimed to have 
been unperformed was not owing by him to the per- 
son injured.t® Like the general contractor,*® a sub- 
contractor is entitled to rely on plans which are not 
so apparently defective as to put an ordinary con- 
tractor or builder upon notice that it would be un- 
safe to follow them;*7 and where he follows the 
directions of the general contractor given according 
to a change in the plans, negligence on his part can- 
not be predicated on the fact that the change was 
not duly authorized by the building department of 
the city in the absence of knowledge on his part of 
such lack of authorization.48 Also, like the general 
contractor,*® a subcontractor may be liable, under 
some circumstances, for damages suffered by a third 
person after the work was completed and turned 
over,°° as where he so negligently performed the 
subcontract as to render the work or structure un- 
safe and dangerous when put to its contemplated 
use,®! and he knew of the dangerous condition,” and 


41. Clemens v. Benzinger, 211 App. 
Div. 586, 207 NYS 539, | 
42. Clemens v. Benzinger, 


Co, 
supra. 49. 


Supra, 


43. Clemens v. Benzinger, supra. 
44. Morse Dry Dock, etc., Co. v. more, 
Merritt, etc., Derrick, ete., Co., 157] 176. 


51. 


Fed. 274; Genovesia v. Pelham Op- 
erating Co., 130 App. Div. 200, 114] more, 
NYS 646. 52. 
[a] Duty to employee of contrac-| more, 
tor.—A subcontractor owes to an em- 53. 


ployee of the original contractor, 
rightfully on the premises, the duty 54. 
of reasonable care to avoid injury to K. B. 481 
him, and the care required of him 
is the care a reasonably prudent man 
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‘cense from,\the tenant in possession.®8 


48. Cortez v. Sladon Iron Works 


See supra § 320. 
50. Pennsylvania Steel Co. v. El- 
etc., Contracting Co., 175 Fed. 


Pennsylvania Steel Co. v. El- 
ete., Contracting Co., supra. 
Pennsylvania Steel Co. v. El- 
etc., Contracting Co., supra. 
Pennsylvania Steel Co. v. El- 
etc., Contracting Co., supra. 
Quinlan v, Morrison, 23 Que. 


Quinlan v. Morrison, supra. 
Nonliability of landlord for 


the person injured did not know thereof and could 
not have ascertained it by careful inspection.®? Jy 
is held that, when a subcontractor plasters certain 
ceilings upon some conerete put on by another work- 
man, and the plaster falls, he must give explanations 
and good reasons to avoid liability for the conse- 
quent damages;°** but that he is not liable if the 
principal contractor forced him, in spite of his pro- 
tests, to do the work on concrete which was too 
damp.°> 

[§ 323] G. Person Using or Maintaining Sign.5¢ 
Liability for an injury sustained by the falling of 
a sign from the roof of a building rests upon the 
person who maintains, controls, and possesses the 
sign,®* but not upon a person who does not own the 
sign, did not erect it or cause it to be erected, ‘and 
merely uses it for advertising purposes under a li- 
A person 
maintaining a sign upon the roof of a building be- 
longing to another is under no duty or liability as 
to the condition of an elevator in the building.®9 

[§ 324] H. Person Supplying Personal Property 
for Use of Others®°—1, In General. One who sup- 
plies a thing for such use by others that it is obvi- 
ous to him that any defect will be likely to result 
in injury to those so using it is liable to any: per- 
son who, using it properly for the purpose for which 
it is supplied, and without notice or warning of its 
defective condition, is injured thereby.*t The doc- 
trine of invitation has been invoked as a ground of 


hung “as to be dangerous to per- 
sons frequenting the house,” saying 
of the latter: “If that averment had 
been made and proved, the case might 
fall within the class to which Sul- 
livan v. Waters, 14 Ir. C. L. 460, be- 
longs,—as a trap to persons using 
or likely to use the way, whether 
public or not’); Winterbottom v. 
Wright, 10 M. & W. 109, 152 Reprint 
402 (where a contractor, who sup- 
plied a mail coach for the purpose 
of carrying mail bags, and agreed 
with the postmaster-general to keep 
it in a fit, proper, secure, and safe 
condition for that purpose, was held 


— [§§ 821-824 | 


would exercise in the management of 
his own affairs under like circum- 
stances. Sullivan v. Wakefield, 59 
OFf4A01 AT cP O11. 

{[b] Duty to employee of another 
subcontractor.—A subcontractor in 
the construction of a building owes 


a duty to a servant of another sub-| 


contractor to abstain from. creating 
a nuisance or a condition in the build- 
ing that will be likely to injure such 
servant, and to use reasonable care 
in placing and maintaining a large 
stone near the building. Caraduc v. 
Schanen-Blair Co., 66 Or. 310, 133 P 
636. 

45. Brady _v. Claremont Iron 
Works, 185 App. Div. 844, 174 NYS 
64; Ryan v. Irons, 114 App. Div. 165, 
99 NYS 590. 

[a] Thus, while a duty to provide 
a safe means of passage from one 
floor to another of a building in the 
course of construction may rest upon 
the owner or general contractor, it 
does not rest upon a person who has 
contracted merely partially to con- 
struct a stairway, the work to be 
completed by some one else, and who 
has not agreed to build a stairway 
designed for the use of others during 
the progress of the construction of 
the building, and he is not liable for 
an injury suffered by a‘person using 
the stairway in its unfinished condi- 
tion. Brady v. Claremont Iron 
Works, 185 App. Div. 844, 174 NYS 


64 
See supra § 319. 
47. Cortez v. Sladon Iron Works 
Co., 214 App. Div. 404, 212 NYS 468. 


falling of sign attached to building 
ES cima see Landlord and Tenant 
57. San. Filippo v. American Bill 
Posting Co:, 112 App. Div. 395, 98 
NYS 661 [aff 188 N. Y. 514, 81 NE 
463, and dist Reynolds v. Van Beu- 
ren, 155 N..Y. 120, 49 NE 768, 42 
LRA 129]. 
- 58. Reynolds v. Van Beuren, 155 
N. Y. 120, 49 NE 763, 42 LRA 129. 
59. Robinson v. O. J. Gude Co., 
204 App, Div. 48, 197 NYS 292. é' 
60. Care required see supra § 264 


McLeod y. Linde Air Products 
Co., (Mo.) 1 SW (2d) 122; Devlin v. 
Smith, 89 N. Y. 470, 42 AmR 311; 11 
AbbNCas 322; Coughtry v. Globe 
Woolen Co., 56° N. Y. 124, 15 AmR 
387 [rev 1 Thomps, & C. 452]; Heaven 
v.. Pender, 11 .Q: B.D. 608,.19 ERC 
81. Compare Collis v. Selden, L. R. 
3 C. P, 495 (where a declaration al- 
leging that defendant negligently and 
improperly hung a chandelier in a 
public house, knowing that plaintiff 
and others were likely to come un- 
der it and be injured by its fall, and 
without warning plaintiff of the dan- 
ger, whereby the chandelier fell upon 
and injured plaintiff while he was un- 
conscious of the danger, was held 
bad upon demurrer as showing no 
contract invitation or other source 
of duty from defendant to plaintiff. 
Willes, J., drew a distinction between 
the actual averment that the chande- 


|) lier was hung “in a careless and neg- 


ligent manner,’ and an averment 
which was not made, that it was so 


not liable to one of the public for a 
personal injury occasioned by latent 
defects in such coach, for such a con- 
tract does not impose upon him any 
duty to the public). 

[a] Rule applied to defective: (1) 
Appliances see supra § 270. (2) 
Scaffold for staging for workmen to 
stand upon. Devlin v. Smith, 89 N. 
Y. 470, 42 AmR 311, 11 AbbNCas 
322 [mod 25 Hun 206]; Coughtry v. 
Globe Woolen Co., 56 N. Y. 124,15 
AmR 387 [rev 1 Thomps. & C. 452]. 
But see De Lee v. T. J. Pardy Con- 
str. Co., 222 App. Div. 874, 226 NYS 
345 (a person is not liable for in- 
jury arising from the fall of a seaf- 
fold where he merely consented to its 
use, and did not furnish or erect it, 
or cause it to be furnished or erected, 
and did not give any assurance as 
to its strength or sufficiency). Com- 
pare Swan v. Jackson, 55 Hun 194, 
197, 7 NYS 821 (‘The scaffold in 
question was six feet from the floor 
and constructed and intended to sus- 
tain the weight of a man while he 
was filling the ice-box, and we do 
not think it can be assumed that mis- 
fortune or injury to third persons, 
not parties to the contract, would be 
a natural and necessary consequence 
of the imperfect construction. of the 
box or the scaffold, within the mean- 
ing of the decisions invoked in aid of 
this action’’). 

(b] Ordinary usage.—A person 
who does not take reasonable care 
to prevent an article furnished by 
him for others to. use from / proving 
dangerous when subjected to’ ordi- 
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§§ 324-326] 
liability in such cases, proceeding upon the theory 
that he who furnishes a thing for a certain use by 
others invites others to use it, and is therefore 
bound to make it safe for such purpose.® 

[§ 325] 2. Furnisher of Appliance.** A person 
who undertakes to furnish or provide an appliance 
for use by another person thereby assumes the duty 
of furnishing a proper and reasonably safe appli- 
ance, and he is liable for his negligent performance 
of that duty resulting in an injury to a person 
lawfully using the appliance, even though there is 
no contractual relation between the person furnish- 
ing the appliance and the person injured.** Con- 
versely, a company which did not furnish an appli- 
ance is not liable for an injury received by an em- 
ployee of another company which did furnish the 
appliance, where the injury was caused solely by 
the appliance being unsafe and unsuitable for the 


purpose for which it was used.*° 

Invited use upon owner’s premises. An owner’s 
act of negligence which causes injury to one who 
nary usage, or a person who with- | Warranties of: 
out due warning supplies to others 
for use an instrument which, to his 
knowledge, from its construction or 
otherwise, is in such a condition as, 
in the course of ordinary usage to be 
contemplated by such person, to 
cause danger not necessarily inci- 
dent to the use of such an instru- 
ment, is liable for injury caused to 
others by reason of his negligent 
act, although there is no contract re- 
lation between the two. Torgesen Vv. 
Schultz, 192 N. Y. 156, 84 NE 956, 
127 AmSR 894, 18 LRANS 726. 

[c] Wagon to be repaired.—(1) 
Wihere a wagon maker conducting an 
independent business undertakes un- 
der contract to repair the wagons of 
an oi] company, the oil company owes 
him the duty to exercise ordinary 
eare in regard to the condition of the 
wagons offered for repair, and to 
notify him of such defects therein as 
are likely to result in injury during 
the process of repairing. King v. 
National Oil Co., 81 Mo. A. 155. (2) 
Sufficient notice is given where an 
oil company, sending its wagon to a 
repairing firm for repairs, notifies 
the agent in charge of the shop, who 
in turn notifies one of the partners, 
that the tank ought to be washed out 
before work is commenced, even 
though such partner fails to notify 
his copartner, who does the work and 
is injured by the explosion_of va- 
porized oil from the tank. King v. 
National Oil Co., supra. 

62. Bright v. Barnett, etc., Co., 88 
Wis, 299, 60 NW 418, 26 LRA 524. 

Duty of care toward invitees gen- 
erally see supra § 235. 

63. Care required see supra § 270. 
. . Ldability of: 

Contractee for injury from unsafe 
appliances furnished independent 


9354 95; 798 
Personal 


Cement Co., 


37 LRANS 560, 


dangerous: 


74. Karsteadt 


NW 844 
[a] Thus, 
machine 


75. 
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Drugs see Druggists § 38. 
Food‘and beverages see Food §§ 91, 


property generally see 

Sales [35 Cyc 365] 
73. Abercromble v. Union Portland 
35. Ida. 231,° 233,205 P 
1118 [quot Cyc]; Olds Motor Works 
v. Shaffer, 145 Ky. 616, 140 SW 1047, 
AnnCas1913B 689; 
McPherson v. Gullett Gin Co., 
Miss. 771, 100 S 16, 17 [quot Cyc]; 
Heizer v. Kingsland, 
110 Mo. 605, 19 SW 630, 38 AmSR 
482, 15 LRA 821. 

Duty to public in respect of articles 


In kind see infra §§ 327-329. 
Through defect see infra §§ 330-332. 


Hardware, etc., Co., 179 Wis, 110, 190 


where the seller 
voluntarily undertakes to 
instruct plaintiff as to the proper 
method of using the machine and 
avoiding danger, he assumes a direct 
duty and responsibility to plaintiff 
to give such information as is rea- 
sonably necessary and is liable for 
an injury to plaintiff where he calls 
the attention of plaintiff to certain 
dangers to be avoided but does not 
give any warning of the particular 
danger from which the injury arises. 
Karsteadt v. Phillip Gross Hardware, 
etc., Co., 179 Wiis. 110, 190 NW 844. 
U. S.—EHmployers’ 
Assur. Corp. v. Columbus McKinnon 
Chain Co., 13 F. (2d) 128; Huset v. 
J. I..Case Threshing Mach. Co., 
Fed. 865, 57 CCA 237, 61 LRA 303. 
Ala.—Birmingham Chero-Cola Bot- 
tling Co. v. Clark, 205 Ala. 678, 89 S 
64, 17 ALR 667; Jones v. Gulf States 
Steel Co., 205 Ala. 291, 88 § 21. 
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is invited by him to use his defective appliance 


| upon the owner’s premises may form the basis of 


an action against the owner.*é : 

[§ 326] 3. Manufacturers and Vendors*’-?2—a, In 
General. Ordinarily the liability, if any, of a manu- 
facturer or seller for negligence to a third person 
who is a stranger to the contract with him must be 
predicated upon a breach of some duty owing by 
him to the public.** However, where a seller has 
voluntarily assumed a duty to a particular third 
person, he is liable for a breach of that duty.7* It 
is a general rule that a manufacturer or seller of 
an article is not liable to a third person, who has 
no contractual relation with him, for negligence in 
the manufacture or sale of the article.”> Accord- 
ingly, it has been held that a manufacturer or seller 
of an article is not liable for injury caused thereby 
to another person not in contractual relation with 
him unless the article is inherently or imminently 
dangerous,’® and that delivery to, and acceptance 
by, the party with whom he contracts relieves the 


McConnell Furniture Co., 5 Tenn. Civ. 
A. 367 


Wash.— Kramer y. Carbolineum 
Wood Preserving Co., 105 Wash. 401, 
LU Peta, - 

Wis.—Kerwin v. Chippewa Shoe 
Mfg. Co., 163 Wis. 428, 157 NW 1101, 
LRAI1916E 1188. 

“It is a long established general 
rule that the manufacturer of an ar- 
ticle is not liable to those who have 
no contractual relations with him for 
injuries resulting from-negligence in 
its manufacture.” Tompkins  v. 
Quaker Oats Co., 239 Mass. 147, 149, 
1381 NE 456. — 

[a] “There are many reasons (1) 
for this rule, as pointed out in the 
recent case of Tompkins y. Quaker 
Oats Co., 239 Mass. 147, 131°NE 456; 
there is the absence of legal duty to 
a mere stranger, the break in the 
chain of legal causation, and the 
multiplicity of suits which would 
follow if third persons could re- 
cover.” Pitman v. Lynn Gas, etce., 
Co., 241 Mass. 322, 328, 185 NE 223. 
(2) “For the reason that in the cases 
of the character which have been 
mentioned the natural and probable 
effect of the negligence of the con- 
tractor or manufacturer will gen- 
erally be limited to the party for 
whom the article is constructed, or 
to whom it is sold, and, perhaps more 
than all this, for the reason that a 
wise and conservative public policy 
has impressed the courts with the 
view that there must he a fixed and 
definite limitation to the liability of 
manufacturers and vendors for neg- 
ligence in the construction and sale 
of complicated machines and struc- 
tures which are to be operated or 
used by the intelligent and the ig- 
norant, the skillful and the incom- 
petent, the watchful and the careless, 
parties that cannot be known to the 
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etc., Mfg. Co., 


Phillip . Gross 


of a 
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contractor see Master and Servant 
§ 1564. 

Master for injury to servant from un- 
safe appliances see Master and 
Servant § 441 et seq. 
64. See supra § 270. 


65. Purcell v. Delaware, etc., R. 
Co., 179 App. Div. 956, 166 NYS 
279. 


66. Huset v. J. I. Case Threshing 
Mach. Co., 120 Fed. 865, 57 CCA 237, 


61 LRA 303; Coughtry. v._ Globe 
Woolen Co., 56 N. Y. 124, 15 AmR 
387. 


67-72. Cross references: 
Liability of: 

Manufacturer of: 

Motor vehicles see Motor Vehi- 
cles § 466. 

Steam boiler see Steam [36 Cyc 
12 ? 

Persons manufacturing, selling, 
serving, or furnishing food or 
beverage see Food §§ 90-98. 

Vendor of real property see supra 


§ 316, 


Ky.—Kentucky Independent Oil Co, 
v. Sehnitzler, 208 Ky. 
570, 39 ALR 979. 

Me.—Pelletier v. Dupont, 
269, 128 A 186, 39 ALR 972. 

Mass.—Pitman vy. Lynn Gas, etc., 
Co., . 241. Mass. (322, 135 NE 223; 
Tompkins v. Quaker Oats Co., 239 
Mass. 147, 131 NE 456; Windram 
Mfg. Co. y. Boston Blacking Co., 239 
Mass. 128, 181 NE 454, 17 ALR 669. 

Miss.—Kilcrease v. Galtney Motor 
€o., 115.8 193; Pillars v.. R: J. Rey- 
pene Tobacco Co., 117 Miss, 490, 78 S 
65. 


N, Y.—Devlin’v. Smith, 89 N.Y. 
470, 42 AmR 311, 11 _AbbNCas 322 
[mod 25 Hun 206]; Kahner v. Otis 
El. Co., 96 App. Div. 169, 89 NYS 185 
[aff 183 N. Y. 512 mem, 76 NE 1097 


Tenn.—Liggett, etc., Tobacco Co. v. 


124 Me. 


mem]. 


Cannon, 132 Tenn. 419, 178 SW 1009, 


LRAI916A 940, 
Burkett v. Studebaker Bros. Mfg. Co., 


AnnCasl1917A 179; 
126 Tenn. 467, 150 SW 421; Walls v. 


507, 271 SW 


manufacturers or vendees, and who 
use the articles all over the country 
hundreds of miles distant from the 
Place of their manufacture or orig- 
inal sale, a general rule has been 
adopted and has become established 
by repeated decisions of the courts 
of England and of this country that 
in these cases the liability of the 
contractor or manufacturer for neg- 
ligence in the construction or sale of 
the articles which he makes or vends 
is limited to the persons to whom he 
is lable under his contracts of con- 
struction or sale.” Huset v. J. I. 
Case Threshing Mach, Co., 120 Fed. 
865, 867, 57 CCA 237, 61 LRA 303. 
76. Standard Oil Co. v. Murray, 
119 Fed. 572, 57 CCA 1; Bensinger 
Outfitting Co. v. Seaman, 213 Ky. 157, 
280 SW 941; Osheroff v. Rhodes-Bur- 
ford Co., 203 Ky. 408, 262 SW 583. 
And see Field v. Empire Case Goods 
Co., 179 App. Div. 253, 166 NYS 509 
(recognizing this as the general rule, 
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manufacturer or vendor from liability to others for 
negligence in regard to the thing accepted,’ unless 
the acceptance is induced by false and fraudulent 
Even after acceptance by the 
purchaser,’® a manufacturer is lable for an injury 
to a third person from the defective condition of the 
property sold while it is in the possession and ¢on- 
trol of the manufacturer, as for test or repair.®° 

[ 327] b. Articles Dangerous in Kind—(1) In 
It is universally recognized that a manu- 
facturer or seller of an article which is inherently 
to human 
health,’? or which, although not dangerous in it- 
self, becomes so when applied to its intended use 
in the usual and customary manner,®* is lable to 


representations.‘® 


General. 


and imminently dangerous*? 


and holding that the facts do not re- 
move the case from the rule, but not 
holding that it is an exclusive rule). 

[a] Duty and liability.—It has 
been said that the duty which he 
owes to the public, for breach of 
which one injured may recover, 1S 
limited to instruments and articles 
in their nature calculated to do in- 
jury, such as are essentially elements. 
of danger, and to acts that are ordi- 
narily dangerous to life and property, 
and that if the wrongful act is not 
imminently dangerous to life and 
property, the negligent vendor is lia- 
ble only to the party with whom he 
contracted. Standard Oil Co. v. Mur- 
fay, 119 Med: 572,57 CCA 1. 

[b] Articles of ordinary use.— 
“The manufacturer who makes and 
vends articles of ordinary use, which 
of themselves are harmless, is ordi- 
narily held not to be answerable if 
when in use personal injuries are 
caused by reason of their defective 
construction.’ Thornhill v. Carpen- 
ter-Morton Co., 220 Mass, 5938, 597, 
oe ne 474, — 

e 
ent with other decisions in the same 
jurisdictions recognizing liability un- 
der some circumstances where an 
article not inherently dangerous is 
‘rendered dangerous through defect. 
See infra §§ 330-332. 

77. Bragdon v. Perkins-Campbell 

Co., 87 Fed. 109, 30 CCA 567, 66 LRA 
924; Losee v. Clute, 51 N. Y. 494, 10 
AmR 638 [aff 42 HowPr 385]. 
- [a] These decisions are inconsist- 
ent with other decisions in the same 
jurisdictions recognizing liability 
where the article is inherently dan- 
gerous (see infra §§ 827-329) or is 
dangerous because of some defect 
therein (see infra §§ 320-332). 

Acceptance of work as relieving 
contractor from liability to third per- 
sons see supra § 320. 

78. Bragdon v. Perkins-Campbell 
ae 87 Fed. 109, 30 CCA 567, 66 LRA 

79. Empire Laundry Mach. Co, v. 
Brady, 164 Ill. 58, 45 NE 486 [aff 60 
ThA: 379]. 

80. Necker v. 49 Mich. 

Liability 


517, 14 NW 508. 
81. S. — Employers’ 
Assur. Corp. v. Columbus McKinnon 
Chain Co., 13 F. (2d) 128; Keep v. 
National Tube Co., 154 Fed. 121. 
Ala.—Birmingham Chero-Cola Bot- 
tling Co. v. Clark, 205, Ala. 678, 89 S 
64, 17 ALR 667; Jones v. Gulf States 
Steel Co., 205 Ala. 291, 88 § 21. 


Harvey, 


ee eg ee v. Heidel, 210 Ill. A. 
ie 
Ind.—Travis v. Rochester Bridge 
Co., 188 Ind. 79, 122 NE 1. 
Iowa.—Larrabee v. Des Moines 


ney etc., Co., 189 Iowa 319, 178 NW 


Ky.—Kentucky Independent Oil Co. 
v. Schnitzler, 208 Ky. 507, 250 SW 
570, 39 ALR 979; Berger v. Standard 
Oil Co., 126 Ky. 155, 103 SW 245, 31 
KyL 613, 11 LRANS 238. 

Me.—Pelletier y. Dupont, 
269, 128 A 186, 39 ALR 972; Flaherty 
v. Helfont, 123 Me. 134, 122 A 180. 


These decisions are inconsist- | 


124 Me. | 


NEGLIGENCE 


life or 


with the peril’? 


Consolidated Gas, 
etc., Co., 146 Md. 390, 126 A 105, 42 
ay 1237. 


. Y.—Loop v. Litchfield, 42 N.Y. 
351, 1 AmR 513; Kahner v. Otis El. 
Co., 96 App. Div, 169, 89 NYS 185 [aff 
183 N. Y.512 mem, 76 NE 1097 mem]. 
And see Wyllie v. Palmer, 137 N. Y. 
248, 255, 33 NE 381, 19 LRA 285 (“A 


Md.—State ‘v. 


manufacturer and dealer in danger- |} 


ous articles intended for use... 
may become liable to the purchaser 
at least, and possibly to third persons 
in some cases, for damages resulting 
from defective materials or from 
want of proper care and skill in the 
manufacture’’). 

Okl.—LaFayette v. Bass, 122 Okl. 
182,:252 P 1101. 

Wash. —Mazetti v. Armour, 75 
Wash. 622, 135 P 633,48 LRANS 218, 
AnnCas1915C 140; Thornton v. Dow, 
A as si 622, 111 P 899, 32 LRANS 

68. ; 

Wis.—Hasbrouck y. Armour, 139 
Wis. 357, 121 NW 157, 23 LRANS 876. 

[a] Concealed pin.—(1) A large 
manifold pin concealed in an article 
to be used on the human body, such 
as a ‘Kotex’? pad or sanitary napkin, 
can in all probability cause injury 
and is therefore inherently and im- 
minently dangerous. A manufacturer 
who negligently allows a pin to be so 
concealed may be held liable for an 
injury therefrom to a purchaser from 
a retailer. La Frumento v. Kagtex 
Co,, 181 Mise. 314, 226 NYS 750. . (2) 
Liability for injury from needle in: 
Bar of soap see infra § 332 note 73 


[a] (4), (5). Garment see infra § 332 
note 71. 
82. Davidson v. Ward, 171. Ill. A. 


355; Olds Motor Works v.. Shaffer, 
145 Ky. 616, 140 SW 1047, 37 LRANS 


560, AnnCas1913B 689; Pitman v. 
Lynn Gas, etc.,.Co., 241 Mass. 322, 
185 NE 223; Tompkins v. Quaker 


Oats Co., 239 Mass. 147, 181 NE 456; 
Burkett v. Studebaker Bros. Mfg. Co., 
126 Tenn. 467, 150 SW 421. 

[a] In other words, an act of neg- 
ligence of a manufacturer or vendor, 
which is imminently dangerous to 
the life or health of mankind and 
which is committed in the prepara- 
tion or sale of an article intended to 
preserve, destroy, or affect human 
life, is actionable by third persons 
who suffer from the negligence. 
Hruska, vi0 Panks;9'6 Be. (2d). 5365 
Huset v. J. I. Case Threshing Mach. 
Co. 120 Fed. 865, 57 CCA 287, 61 LRA 
803; Hasbrouck vy. Armour, 139 ‘Wis. 
357, 121 NW 157, 23 LRANS 876. 

83. Keep v. National Tube Co., 154 
Fed. 121; Coca-Cola Bottling Works 
v. Shelton, 214 Ky. 118, 282 SW 778; 
O’Brien v. American Bridge Co., 100 
Minn. 364, 369, 125 NW 1012, 136 
AmSR 5038, 32 LRANS 980. 

“Rew things, like substances capa- 
ble of spontaneous explosion or com- 
bustion, as wet hay, nitro-glycerine, 
and flour dust, are intrinsically dan- 
gerous. Most perils arise from in- 
strumentalities innocent in them- 
selves, but capable of doing harm on 
being used in an ordinary and natu- 


any person, whether the purchaser or a third per- 
son, who, without fault on his part, sustains an 
injury which is the natural.and proximate result of . 
negligence in the manufacture or sale of the article. 
In the case of such an article, liability does not 
/ rest upon the ground of warranty,** although a war- 
ranty may afford an element of the tort, by put- 
ting the party injured off his guard and so rendering 
the negligence effective ;°°> nor does liability depend 
on privity of contracts,’* but rather upon a breach 
of a public duty owing to all persons into whose 
hands the article may lawfully come, and by whom 
it may be used, and whose lives may be endangered 
thereby, to exercise care and caution commensurate 


and not to expose human life to 


explosives. The initial wrong of ex- 
posing innocent persons to the prob- 
ability of harm from either kind of 
instrumentality is the same in kind, 
and may or may not be the same in 
degree.”’ O’Brien v. American Bridge 
Co., Supra. 

Defective article dangerous when 
used see infra § 330. 

84 Favo v. Remington Arms Co., 
67 App. Div. 414, 73 NYS 788 [app 
dism 173 N. Y. 600 mem, 66 NE 1107 
mem]; Clark v. Army, ete., Co-op. 
Soc., Ltd., [1903]°1 K.'B. 155, °3' BRC 
435. 


85. Langridge v. Levy, 2M. & W. 

519, 150 Reprint 863 [aff 4 M. & W. 
337, 150 Reprint 1458]. 
' 86. Larrabee v. Des Moines Tent, 
etc., Co., 189 Towa 319, 178 NW 373; 
Thomas v. Winchester, 6 N. Y. 397, 
57 AmD 455; LaFayette v. Bass, 122 
Okl. 182, 252 P 1101; Thornton ‘vy. 
Dow, 60 Wash. .622, 111 P 899, 32 
LRANS 968; Weiser v. Holzman, 33 
Wash. 87, 73 P7197, 99 AmSR 932. 

87. Laudeman vy. Russell, 46 Ind. 
A. 32, 91 NE 822; Kentucky Inde- 
pendent Oil Co. v. Schnitzler, 208 Ky. 
507, 513, 271 SW 570, 39 ALR 979; 
Wood v. Sloan; 20 N. M. 127, 1338, 148 
P 507, LRA1915E 766; Thornton v. 
Dow, 60 Wash. 622, 111 P 899, 32 
LRANS 968. 

“The manufacturer owes a positive 
duty to every person into whose 
hands the thing shall lawfully come 
and be used in the ordinary manner 
in which it was intended for use. 
The liability arises out of the public 
duty to protect every one to whom 
the thing shall lawfully come for its 
intended use, against the certain dis- 
aster. which must result if proper 
care is not used. The degree of care 
exercised must be, at least, in pro- 
portion to the peril involved.’ Wood 
v, Sloan, supra. : 

“The liability here does not arise 
out of contract or deceit but is based 
upon the fundamental proposition 
that where a person sustains such 
relations to society that danger to 
others will result from a failure to 
use due care in his activities, 
owes the legal duty of such care to 
that class of persons likely to be in- 
jured by his failure to exercise it. 
One who puts on the market articles 
inherently or intrinsically dangerous 
to life owes the duty of, care to all 
those persons who ought reasonably 
to have been foreseen as likely to use 
them.”’ Kentucky Independent Oil 
Co. v. Sechnitzler, supra [quot Coca- 
Cola Bottling Works vy. Shelton, 214 
Ky. 118, 121, 282 SW.778]. 

{a] Duty owing to employees of 
purchaser.—Texas Drug Co. v. Cad- 
well, (Tex. Civ: A.) 237 SW 968: 

[b] High degree of care. — (1) 
“Not only must the highest degree of 
care and skill be employed by the 
manufacturer or vendor, but the law 
will not tolerate the slightest negli- 
gence on his part. It is a neces- 
sary rule of law, so that the health 
and lives of the people may not be 
jeopardized.”’ Wood v. Sloan, 20 


ral manner, as even poisons and most \N, M. 127, 134, 148 P 507, LRA1915E 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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danger by carelessness or negligence.®® 
duty to give notice or warning of the dangerous 
qualities of the article,*® and liability for an in- 
where such notice or warning is not 
given,®° at least where the manufacturer or seller 
failing to give notice has knowledge of the danger- 
Recovery may be had against a 
manufacturer of an inherently dangerous article 
without proof of knowledge, on his part, of the 
danger,®? as he is charged with notice of the nature 
and quality of the article which he makes; but 
the rule is otherwise in respect of a dealer, in the 
absence of a warranty or representation on_his 
part,®* as he is not presumed to know that-the arti- 


jury exists 


ous qualities.*+ 


766. To same effect Olds Motor 
Works v. Shaffer, 145 Ky. 616, 140 
SW 1047, 37 LRANS 560, AnnCas 
1913B 689. And see Talley v. Beever, 


838 Tex. Civ. A. 675, 78 SW 23 (dis- 
cussing and recognizing rule). (2) 
The duty of a dealer “exists in a 
higher degree with respect to latent 
dangers which are hidden from the 
eye of the non-expert and without 
the knowledge of the uninformed.” 


Smith vy. Clarke Hardware Co., 100 
Ga. 16356167; 28 ~SH)--73; .39>-LRA. 
607. 


gs. Favo v. Remington Arms Co., 
67 App. Div. 414, 73 NYS 788 [app 
dism 173 N. Y. 600 mem, 66 NE 1107 
mem]. 

89. D. C.—West Disinfecting Co. 
v. Plummer, 44 App. 345. 

Minn.—McCrossin v. Noves Bros. 
& Cutler, Inc., 143 Minn. 181, 173 NW 
566 


Okl.—Spencer y. Holt, 82 Okl; 280, 
200 P 187. 

Tex.—wWaters Pierce Oil Co. v. 
Davis, 24 "Tex. Civ. A. 508; 60° SW 
453. : 

Eng.—Clarke v. Army, ete., Co-Op. 


Soc., dutd., [1903.1 JK. JB: 155, 35 BRC 
435: Blacker v. Lake, 106 L. T. Rep. 
IN Sc Do os Anglo-Celtic Shipping Co., 
Ltd) v.. lliott, 42 Tu. GR: 297. 
“Substances or compounds immi- 
nently dangerous, no matter for what 
use intended, may not be placed be- 
fore the public without due care to 
warn against the inherent dangers. 
Of course, there are substances so 
generally known and recognized as 
dangerous that no warning need be 
given, except that furnished by vend- 
ing them under their true name, such 
as gunpowder, carbolic acid and the 
like.., But, as-.a.,general. rule, . the 
manufacturer or compounder of arti- 


cles for the market containing deadly. 


ingredients or qualities owes a duty 
to those into whose hands the arti- 
cles may come to suitably. convey 
notice of the danger, so that proper 
precautions may be taken to prevent 
a wrongful use and consequent in- 


jury.” McCrossin v. Noyes Bros. & 
Cutler, Iiic.,y.143, Minn. 181, 184, 173 
NW 566. 


Duty to warn of danger generally 
see supra §§ 301-306. 

80. Coca-Cola Bottling Works v. 
Shelton, 214 Ky. 118, 282 SW 1778; 
Kentucky Independent Oil Co.’ v. 
Schnitzler, 208 Ky. 507, 271 SW 570, 
39 ALR 979; Thornhill v, Carpenter- 
Morton Co., 220 Mass. 593, 108 NE 
474; Lebourdais. v. Vitrified Wheel 
Co., 194 Mass. 341, 348, 80 NE 482; 
Hasbrouck v. Armour, 139 Wis. BO ls 
121 NW 157, 23 LRANS 876; Blacker 
y. Lake, 106 L. T. Rep. N. S. 533 

“Where by reason of its nature the 
article sold is commonly recognized 
as intrinsically dangerous to life or 
property... if, the. seller without 
notice of their dangerous or noxious 
qualities delivers them to a customer 
or to a carrier who is ignorant of 
these properties, he is liable not only 
to him, but to others to whom while 
in the exercise of reasonable care 
they are the proximate cause of in- 


jury.’ Lebourdais yv. Vitrified Wheel 
Co.,* supra. : ¢ 
91. D. C.—West Disinfecting Co. 


NEGLIGENCE 


There is a 


Sale to child. 


Vv. Plummer, 44 App. 345. 
Ky.—Peaslee-Gaulbert Co, v. Mc- 
Math, 148 Ky. 265, 146 SW 770, 39 


LRANS 465, AnnCas1913H 392; Ward 

v. Pullman Co., 

606. 
Mass.—Leavitt v. Fiberloid Co., eae 

Mass. 440, 82 NE 682, 15 LRANS "85 

Wellington v. Downer Kerosene Oil 

Co., 104 Mass. 64. 


Mich.—Pesavento vy. Dupont de 
ora. 240 Mich, 4384, 215 NW 


Minn.—McCrossin v. Noyes Bros. & 
ce Inc.,-143 Minn. 181, 173 NW 
3) 

Wash.— Weiser v. Holzman, 33 
Wash, 87, 90, 73 P 797, 99 AmSR 932. 

“One who sells and delivers to an- 
other an article intrinsically danger- 
ous to human life or health... 
knowing it to be such, without no- 
tice to the purchaser that it is in- 
trinsically dangerous, is responsible 
to any person who is, without fault 
on his part, injured thereby.” Weiser 
v. Holzman, supra. 

92. Travis v. Rochester 
Co., 188 Ind. 79, 86, 122 NE 1; Olds 
Motor Works v. Shaffer, 145 Ky. 616, 
140 SW 1047, 37 LRANS 560, AnnCas 


Bridge 


1918B 689; Thornhill v. Carpenter- 
Morton Co., 220 Mass, 593, 108 NE 
474, 

“The manufacturer of articles 


which in their nature are inherently 
dangerous... are held liable to 
strangers to the contract of sale for 
any injury sustained resulting from 
negligence in the manufacture or 
labeling of such articles, regardless 
of any knowledge of the danger occa- 


sioned by such negligence.’ Travis 
v. Rochester Bridge Co., supra. 

93. Peaslee-Gaulbert Co. v. Mc- 
Math, 148 Ky. 265, 146 SW _ 770, 39 
LRANS 465, AnnCas1913H 392; 
Thornhill v. Carpenter-Morton Co., 
220 Mass. 593, 108 NE 474. 


Constructive knowledge of defect 
rendering article dangerous see infra 

332. 
, 94. Peaslee-Gaulbert Co. v. Mc- 
Math, 148 Ky. 265, 274, 146 SW 1770, 
39 LRANS 465, AnnCasi9136 392. 

“There are many necessary articles 
and things in common and general 
use throughout the country that are 
dangerous unless used with care, but 
the dealer who buys and sells them 
in the open market in the usual and 
ordinary course of his business, and 
who makes no representations or 
concealments, and who does not know 
that the article is explosive or dan- 
gerous in its ordinary use, is not to 


be made liable merely because some 


person is injured or killed while han- 
dling it. The merchant or dealer can 
only be made responsible in damages 
to a party who has no contractual 
relations with him when the article 
is imminently or inherently danger- 
ous in the ordinary use for which it 
is intended or the use to which it 
may reasonably be expected the arti- 
ele will be put or applied; and, when 
with knowledge of this fact he sells 
or puts it on the market without giv- 
ing notice to the purchaser of its 
dangerous quality, or, when he rep- 
resents the thing as being safe for 
the use intended, when in fact it is 


138 Ky. 554, 128 SW]: 
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cle is inherently dangerous;®®> and, where he is 
without knowledge of the dangerous qualities of an 
article in common and general use, he is under no 
duty to exercise ordinary care to ascertain whether 
it is dangerous.°® 
where he has exercised proper care,®* and made an 
article suitable for use under the conditions existing 
at the time it was put on the market,®* and an in- 
jury results from the neghgent or improper use 
of the article by the purchaser or by third persons.°? 


A manufacturer is not liable 


A person selling a dangerous arti- 


cle to a child who is too young to be trusted with 
it is liable for an injury to the child arising from 
his use of the article.t 


not.” Peaslee-Gaulbert Co. 
Math, supra. 


v. Mc- 


95. Peaslee-Gaulbert Co. v. Mc- 
Math, supra. 
[a] Liability of manufacturer and 


dealer distinguished.—‘‘There is and 
should be a difference between the 
liability of the manufacturer and the 
liability of the dealer in this class of 
cases. .The manufacturer should be 
and is held to a higher degree of care 
than the dealer in putting on the 
market dangerous: compounds, be- 
cause he knows or should be charged 
with notice of the quality and con- 
tents of the article that he manufac- 
tures; and being the originator of it, 
Should be required to give notice of 
the danger in its use, if it is danger- 
ous. But the dealer who buys from 
the manufacturer occupies practically 
the same position as does the pur- 
chaser from the dealer, and is not 
presumed to know the formula by 
which the article is made, or whether 
it is inherently dangerous or not.” 
Peaslee-Gaulbert Co. v. McMath, 148 


Ky. 265, 274, 276, 146 SW = 770, 39 
LRANS 465, AnnCas1913E 392. 

96. Peaslee-Gaulbert Co. v. Mc- 
Math, supra. 


“The dealer who purchases and 
sells an article in common and gen- 
eral use, in the usual course of trade 
and business, without knowledge of 
its dangerous qualities, is not under 
a duty \to exercise ordinary care to 
discover whether it is dangerous or 
not. He may take it as he finds it on 
the market. He is not required to 
investigate its qualities or endeavor 
to ascertain whether it is dangerous, 
for the use intended before he can 
absolve himself from liability in the 
event injury results from its use.” 
Peaslee-Gaulbert Co. v. McMath, 
supra, 

Lack of duty of druggist to analyze 
patent or proprietary medicine see 
Druggists § 51. 

97. Favo v. Remington Arms Co., 
67. App. Div. 414, 73 NYS 788 [app 
dism 1738 N. Y. 600 mem, 66 NE 1107 


mem]; Guinea v. Campbell, 22 Que. 
Super. 257. 
98. Favo v. Remington Arms Co., 


67 App. Div. 414, 73 NYS 788 [app 
dism_ 173 N. Y. 600 mem, 66 NE 1107 


mem]. 

99. Wyllie v. Palmer, 137 N. Y. 
248, 38 NE 381, 19 LRA 285; Jazek v. 
Hiruski, 166 NYS 444. 

[a] In other words (1) the manu- 
facturer of an instrument, even one 
inherently dangerous, is liable only 
for his failure to make an instru- 
ment that will stand proper and rea- 
sonable usage. Jazek v. Firuski, 166 
NYS 444. (2) The manufacturer is 
entirely relieved from responsibility 
where the article is not used “in an 
ordinary and reasonably to be an- 
ticipated manner.” Favo v. Reming- 
ton Arms Co., 67 App. Div. 414, 417, 
73 NYS 788 [app dism 173 N. ¥. 600 
mem, 66 NE 1107 mem]. 

1. McEldon v. Drew, 138 Iowa 390, 
392, 116 NW 147, 128 AmSR 203; 
Schmidt v. Capital Candy’ Co., 139 
Minn. 378, 381, 166 NW. 502, 

Sale of explosive to infant: 
Generally see Explosives § 16. 
“Sparklers” see infra’§ 329. 
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Articles or substances held not to be inherently 
dangerous within the meaning of the foregoing rules 
include a chain,” a bar of soap,® cattle manure,* an 
elevator,® a flatiron,® lubricating oil,?. mincemeat,® 
a nail used to fasten a shoe sole,? a ‘‘pear burner,’’*° 
a porch swing,!! a Roman eandle,!* a sidesaddle,** 
and an ordinary wooden bed.'# 

[§ 328] (2) Drugs, Chemicals, and Poisons. Poi- 
sons, and poisonous or dangerous drugs,?® as well as 
dangerous chemicals,!® are familiar examples of sub- 
stances recognized as inherently dangerous within 
the meaning of the rules relating thereto.1* A per- 
son, even though not a druggist,'® who, in response 
to a request for a particular substance which is a 
wholesome medicine for animals, sells and delivers 
something else which is poisonous and deleterious to 
animals, is liable for the resulting death of, or 
injury to, animals belonging to the purchaser.’? 

Poisonous ingredient in soap. A manufacturer of 
soap, who knows that poisonous and injurious sub- 
stances are necessary in its preparation and that, 
if the poisonous ingredients are not neutralized in 
manufacturing it, mjury is likely to result from 
the use thereof, and who fails to use care in the 
preparation and manufacture of the soap in ques- 
tion, is liable for an injury to a third person re- 
sulting from the use of soap containing unneutral- 
ized poison.?° 

Poisonous substance in shoe leather. A dealer is 


2. Employers’ Liability Assur. Me.—Flaherty. v. 
Corp. v. Columbus McKinnon Chain | 134, 122 A 180. 
Co., 18 F. (2d) 128. Mass.—Tompkins 

3. Barrango v. Hinckley Render-|Co., 239 Mass. 147, 
ing Co., 230 Mass. 93, 119 NE 746. 

Needle imbedded in soap see infra 


Mass. 341, 


NEGLIGENCE 


bourdais v. Vitrified Wheel Co., 


not liable to a purchaser for an injury arising from 
a poisonous substance in the leather of shoes where 
he did not know of the presence of the poisonous 
substance and would not have discovered it upon 
an ordinary examination.?+ 

Poisonous. substance in tobacco. It has been both 
affirmed2? and denied?* that a manufacturer of 
chewing tobacco containing a substance which poi- 
sons the ultimate purchaser is liable for the injury. 
At any’ rate a seller other than the manufacturer 


is not negligent in not discovering the poisonous © 


substance concealed in the tobacco.”4 
[§ 329] (8) Explosives.2° Explosives are gener- 


ally recognized as being inherently and imminently 


dangerous”* within the meaning of the rules now 
under discussion.27, However, a company mining 
coal for its own use and not engaged generally in 
the sale of coal to the publie or to retailers for 
distribution to the public, the transaction in ques- 
tion being an isolated one, is not lable for an injury 


‘to another from an explosive concealed, without its 


knowledge, in a lump of coal.78 

Carbonated beverage. Where a manufacturer of 
carbonated beverages sells them in containers which 
are defective or overcharged and might have been 
discovered to be so with reasonable diligence, he is 
liable to one who is injured by the explosion of such 
a container,’® whether the person injured is a pur- 


Helfont, 123 Me, | contain poisonous substances. Pillars 
v. R. J. Reynolds Tobacco Co., 117 
Miss. 490, 78 S 365. 

23. Liggett, etc., Tobacco Co. v. 


Cannon, 132 Tenn, 419, 178 SW 1009, 


v. Quaker Oats 
131 NE 456; Le- 
194 


[§§ 327-329 


§ 332 note 73 [a] (4), (5). 

Soap containing poisonous ingredi- 
ents see infra § 328. 

4 McMurray. v. Vaughn’s Seed 
Store, (Oh.) 157 NE 567. 

5. Zieman vy. Kieckhefer El. Mfg. 
Co., 90 Wis. 497, 68 NW 1021. 

6 Pitman v. Lynn Gas, etc., Co., 
241 Mass. 322, 135 NE 223 (flatiron 
intended for use in connection with 
illuminating gas). 

7. Berger v. Standard Oil Co., 126 
Ky. 155, 103 SW 245, 31 KyL 613, 11 
LRANS 238. ; 

8. Salmon v. Libby, 114 Ill. A. 258. 

9. Kerwin v. Chippewa Shoe Mfg. 
Co., 163 Wis. 428, 157 NW 1101, LRA 
1916E 1188. 

[a] “fo say otherwise would be 
a contradiction of the universal ex- 
perience of mankind in wearing ‘nail- 
soled shoes.’’” Kerwin v. Chippewa 
Shoe Mfg. Co., 163 Wis. 428, 432, 157 
NW 1101, LRA1916E 1188. 

10. Talley v. Beever, 33 Tex. Civ. 
A. 675, 78 SW 23 (machine, operated 
by the use of gasoline, for the pur- 
pose of burning prickly pear). 

11. Osheroff v. Rhodes-Burford 
Co., 203 Ky. 408, 262 SW 5838; Walls 
v. McConneil Furniture Co., 5 Tenn. 
Civ. A. 367. 

12. St. Louis Fireworks 
Wilson, 5 Tenn. Civ, A. 388. 

13. Bragdon v. Perkins-Campbell 
oe 87 Fed. 109, 30 CCA 567, 66 LRA 

4, 

14. Field v. Empire Case Goods 
Co., 179 App. Div. 253, 166 NYS 509. 

15. Ga.—Blood Balm Co. v. Cooper, 
83 Ga. 457. 10 SE 118, 20 AmSR 324, 
5 LRA 612. 

4 Ill.— Healey v. Heidel, 210 Ill. A. 
Co ‘ 
Ind.—Howes v. Rose, 138 Ind. A. 

674, 42 NE 303, 55 AmSR 251, 
Ky.—Olds Motor Works v. Shaffer, 

145 Ky. 616, 140 SW 1047, 37 LRANS 

560, AnnCas1913B 689; Fleet v. Hol- 

Ata 13 .B. Mon, (219, 56. AmD 

563. 

“ eT ges v. Booth, 34 La. Ann. 
13. 


Co: iv. 


80 NE 482; -Norton v.| LRA1916A 940, AnnCas1917A_ 179 

Sewell, 106 Mass. 143, 8 AmR 298. (bug). 
N. Y.—Thomas v. Winchester, 6 N. 24. Pillars vy. R. J. Reynolds To- 
bacco Co., 117 Miss. 490, 78 S 365 


Y. 397, 57 AmD 455. 
Oh.—Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmR 548. 


Wash.—Weiser v. Holzman, 33 
Wash. 87, 73 P 797, 99 AmSR 932. 
Wis.—Hasbrouck v. Armour, 139 


a 357, 121 NW 157, 23 LRANS 


pggnt—Stretton y. Holmes, 19 Ont. 


Improper label see Druggists §§ 50, 
57; Poisons [381 Cyc 897]. 

16. Healey v. Heidel, 210 Ill. A. 
387; Wood v. Sloan, 20 N. M. 127, 148 
P 507, LRANS1915E 766. 

17. General rules see supra § 327. 

18. Liability of druggist see 
Druggists §§ 47-57. 

19. Wright v. Howe, 46 Utah 588, 
150 P 956, LRA1916B 1104 (where 
raw linseed oil was called for, and 
boiled linseed oil was delivered). 

20. Armstrong Packing Co. v. 
Clem, (Tex, Civ. A.) 151 SW 576, 

[a] Duty of manufacturer.—‘‘The 
liability of appellant in this action 
does not rest upon any contract or 
privity between appellant and ap- 
pellee, but from the duty which the 
law imposes upon the manufacturer 
to avoid acts in their nature dan- 
gerous to the lives and persons of 
others. Though no contract or privity 
existed between appellant and appel- 
lee, yet, as appellant was manufac- 
turing and placing the soap upon the 
market, it is liable primarily to any 
one buying and using it for the want 
of care in the preparation of the 
soap.” Armstrong Packing Co. v. 
Clem, (Tex. Civ. A.) 151:SW 676, 577. 


21. Checchio v,. Goldman, 8 Pa. 
Dist, .& ‘Genel : 
22. Pillars v. R. J. Reynolds To- 


bacco Co., 117 Miss. 490, 78 S 365 (de- 
caying human toe). 

[a] Care required. — Although 
chewing tobacco is not a food, bev- 
erage, condiment, or drug, the manu- 


facturer must exercise great care in| 


its preparation to see that it does not 


(jobber or middleman who bought 
from the manufacturer and sold to 
the retailer). 
25. Cross references: 
Care required of gas company see 
Gas § 56. 
Liability of: 
sag aN) ba of steam boiler for 
injury from explosion see St 
a ise oye 1264]. Tae 
eller of explosives generall 
ag ee 12-16. ee | 
- S.—Riggs v. Standard i 
Co., 130 Fed. 199. REDS ae 
og v. Heidel, 210 Ill. A. 
Me.—Flaherty v. Helfont, 
134, 122 A 180. athe i 
ass.—Tompkins y. Quaker Oat 
Co., 239 Mass. 147, 131 NE 456: 
Thornhill y. Carpenter-Morton Co., 
220 Mass. 593, 108 NE 474; Welling- 
ton v. Downer Kerosene Oil Co., 104 
oo ha : 
; -—Wood v. Sloan, 20 N. M. 
127, 148 P 507, LRAI915E 766. 
w2° Coen eek v. S. Wander, 
etc., emical Co., 197 App. Div. 
189 NYS, 334. : ERs a ste 
a— ins v. McKean, 79 Pa, 493. 
Wash.—Weiser v. Holzman, 33 
Wash. 87, 73 P 797, 99 AmSR 932, 
Wis.+Hasbrouck vy. Armour, 139 


eer 357, 121 NW 157, 23 LRANS 
27. See supra § 327. 
28. Jones vy. Gulf States Steel Co., 


205 Ala. 291, 88 S 21. 
29. Ga.—Payne v. Rome Coca-Co- 
AF ORS Co., 10 Ga. A. 762, 73 SE 
Ky.—Coca-Cola Bottling Works y. 
Shelton, 214 Ky. 118, 282 SW 1778. 
Mo.—Stolle v, Anheuser-Busch, 
Inc., 307 Mo. 520, 271 SW 497, 39 
LRA 1001. 
N. Y.—Torgesen v, Schultz, 192 N. 
Y. 156, 84 NE 956, 127 AmSR 894, 
A6 crass 726. 


C.—Grant v. Graham ‘Chero- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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chaser from the manufacturer,?° an employee of 
such purchaser,*t a subsequent purchaser from a 
dealer,*? or a mere bystander present by invita- 
tion at the place where the explosion occurred.** 
In some cases, however, the manufacturer is held 
not liable, as where the cause of the explosion is 
not definitely fixed** and the explosion may have 
been an inevitable or unavoidable accident,®> or 
where the bottle was charged in the usual way and 
the manufacturer had no actual or constructive 
knowledge that it was improperly charged.#¢ 
“‘Sparkler.’’ While a ‘‘sparkler,’’ intended for 
the use of children, and consisting in part of a 
substance or chemical mixture which gives off sparks 
when lighted, is a mild explosive,?” it is not in- 
herently or imminently dangerous,** and a person, 
other than a manufacturer, selling such an article 
is not liable for an injury to a child from its use 
in the absence of proof of knowledge on his part 
of some concealed danger, not apparent from mere 
inspection,°*° 
article is charged with the duty of giving a rea- 
sonable warning of the dangers which would natu- 
rally follow, and which a person of ordinary sense 


and understanding would apprehend as likely to 


NEGLIGENCE 


However, a manufacturer of such an. 


‘ 
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follow, the use of the article for fireworks,*? and is 
liable for an injury resulting from a failure to 


give the necessary instructions and warning as to 


_ the use of the article.* 


[§ 330] c. Articles Dangerous through Defect— 
(1) Duty Generally. The duty of the maker or 


_ vendor of an article harmless in kind, but dangerous 


through defect, is in general a negative duty—not 
knowingly so to dispose of the article that it may 
become a trap to the innocent.*? It is said that the 
manufacturer of such an article is under no general 
or public duty to exereise care in its manufacture 
for the safety of persons with whom he has no 
privity of contract.** However, the manufacturer 
is under a duty to make the article carefully where 
its nature is such that it is reasonably certain to’ 
place life and limb in peril when negligently made,*4 
and there is knowledge that the article will be used, 
without new tests,*® by persons other than the pur- 
chaser ;*® and he is liable for an injury to a third 
person resulting from a failure to perform this 
duty.*7 At any rate, a manufacturer of a machine 
which is not inherently and imminently dangerous 
is not required to exercise more than ordinary care 
in its construction.*® : 


Cola Bottling Co., 176 N. C. 256, 97 
SE 27, 4 ALR 1090. 

[a] Reason for rule.—‘‘These bot- 
tled beverages, containing explosive 
gases, are put upon the market with 
the intention that they will be trans- 
ported throughout the country. and 
sold to consumers for the profit of 
the manufacturer. Obviously this 
should be at his risk. Public policy 
requires that the manufacturer should 
assume the risks and hazards of ex- 
plosion incident to the reasonable 
and ordinarily careful transportation 
and handling of these goods in the 
usual course of business. The rule 
of liability announced in Grant v. 
Graham. Chero-Cola Bottling Co., 176 
N. C. 256, 97 SE 27, 4 ALR 1090, is 
sane, logical, reasonable and practi- 
cal and in accord with the rule of 
decision in this State. It is fair 
to the manufacturer and will afford 
the consumer of the beverage and 
those handling it in the ordinary 
course of trade reasonable protec- 
tion, while the contrary rule leaves 
them practically without redress. 
Stolle v. Anheuser-Busch, Inc., 307 
Mo. 520, 529, 271 SW 497, 39 LRA 


1001. 

[b] The duty of a manufacturer 
of soda pop and similar beverages “1S 
not merely to so charge a bottle as 
that its contents may not be wasted, 
but also to exercise that care which 
an ordinarily prudent person would 
use to avoid the infliction of an in- 
jury which might reasonably be ex- 
pected to follow the failure to_ use 
this care.” Colyar v. Little Rock 
Bottling Works, 114 Ark, 140, 146, 

Sw _ 810. 
at Failure to make adequate 
test.—Defendant was a manufacturer 
of aérated water and sold_ several 
siphons of such water to a druggist, 
who in turn sold them to plaintiff's 
employer. Defendant had knowledge 
that the siphons were liable to ex- 
plode unless first subjected to an ade- 
quate test. One of the siphons ex- 
ploded and plaintiff was injured. It 
was held that defendant would be 
liable if it had failed to subject the 
‘siphon to a test adequate to render 
it reasonably certain that it would 
not explode at the pressure at which 
it was charged. Torgesen v. Schultz, 
192 N. Y. 156, 84 NE 956, 127 AmSR 
$94, 18 LRANS 726. . 

30. Colyar v. Little Rock Bot- 
tling Works, 114 Ark. 140, 169 SW 
810: Grant v. Graham Chero-Cola 
Bottling Co., 176 N. C. 256, 97 SE 
27, 4 ALR 1090. hae 

{a] Mlustration.—Plaintiff, 


| 


who 


was engaged in running a store where 
she handled cold drinks, purchased 
a case of soda pop from defendant, a 
manufacturer thereof. As she took 
the bottle of soda from the. case 
in: which it was delivered, in order to 
put it in the ice box, it exploded due 
either to the bottle being defective or 
to its being overcharged, and as a re- 
sult plaintiff was injured. It was 
held that defendant was liable. Col- 
yar vy. Little Rock Bottling Works, 
114 Ark. 140, 146, 169 SW 810. 


31. Colyar y. Little Rock Bottling 
Works, supra. 

“The duty... to exercise that 
care which an ordinarily prudent 


person would use to avoid the in- 
fliction of an injury ...is owing 
not only to the vendee, but’ also to 
his employees who perform the sery- 
ice which the parties must have con- 
templated as necessafy to be per- 
formed when the sale was made.” 
Colyar v. Little Rock Bottling Works, 
supra. 

32. Grant v. Graham Chero-Cola 
Bottling Co., 176 N. C. 256, 97 SE 27, 
4 ALR 1090. 

33. Stolle v. Anheuser-Busch, Inc., 
a Mo. 520, 271 SW 497, 39 LRA 
1001. 

[a]. Thus, where defendant, a 
manufacturer of a carbonated bev- 
erage known as “Budweiser,” sold a 
number of bottles of such beverage 
to a dealer, and, while plaintiff's 
wife was in the store of the dealer, 
a bottle of the beverage exploded, 
due to some defect therein, and she 
was injured, defendant was liable. 
Stolle v. Anheuser-Busch, Inc., 307 
Mo. 520, 271 SW 497, 39 LRA 1001. 

34. Stone v. Van Noy R. News 
Co:,. 2153" “Key'240, «154 S1W,5 10912’: 
Wheeler v. Laurel. Bottling Works, 
111 Miss. 442, 71°S ‘748, LRA1916E 


Wheeler v. Laurel Bottling 

supra; Guinea v. Campbell, 
22 Que. Super. 257. Mere accident 
generally see supra § 126. 

36. O’Neill v. James, 138 Mich. 
567, 101 NW 828, 110 AmSR 321, 
68 LRA 342, 5 AnnCas 177. 

37. Schmidt v. Capital Candy Co., 
139 Minn. 378, 166 NW 502. 

38. Schmidt v. Capital Candy Co., 
supra; Henry v. Crook, 202 App. Div. 
19, 195 NYS 642. 

{a] It is no more dangerous than 
(1) an ordinary match (Schmidt v. 
Capital Candy Co., 139 Minn. 378, 
166 NW 502; Henry v. Crook, 202 
App. Div. 19, 195 NYS 642) (2) ora 
small firecracker (Henry v. Crook, 
supra). 


39. Schmidt v. Capital Candy Co., 
139 Minn. 378, 166 NW _ 502. 

40. Henry v. Crook, 202 App. Div. 
19, 195 NYS 642. 

41. Henry v. Crook, supra. 

42. Checchio v. Goldman, 
Dist. & Co. 1 [quot Cyc]. 

43. Travis v. Rochester Bridge 
Coy 4188. Ind.: 79, 84) 122. NEY as 
Laudeman v. Russell, 46 Ind. A. 32, 
91 NE 822. 

“It may be stated as a general 
rule that the manufacturer of prod- 
ucts which in their nature are not 
inherently dangerous in use when 
free from defects, rests under no 
duty to exercise care in their manu- 
facture for the safety of persons 
with whom he has no privity of con- 
tract.” Travis v. Rochester Bridge 
Co., supra. 

44. Heckel v. Ford Motor Co., 101 
N. J. L. 385, 128 A 242, 39 ALR 989; 


8 Pa. 


‘MacPherson v. Buick Motor Co., 217 


N. Y. 382, 111 NE 1050, LRA1916F_ 
696, AnnCas1916C 440; La Frumento 
v. Kotex Co., 181 Misc. 314, 226 NYS 


750. 

[a] Rule applicable to: (1) Auto- 
mobile see Motor Vehicles § 466. (2) 
Chain. Employers’ Liability Assur. 
Corp. v. Columbus McKinnon Chain 
Co. he (2a) 2128. ; 

[b] Rule not applicable to: (1) 
Handle of valve used to flush toilets. 
Byers v, Flushovalve Co., 160 NYS 
1050 [aff 178 App. Div. 894 mem, 164 
NYS 1088 mem] (‘It cannot be said 
that a valve handle is any more 
‘reasonably certain to place life and 
limb in peril when negligently made’ 
than’ a broom or a shovel or any 
one of a thousand ordinary imple- 
ments. Of course, any of those 
things, if negligently made, may un- 
der exceptional conditions place life 
or limb in peril, but that is not the 
test. The result must be reasonably 
certain not merely possible’’). (2) 
Ordinary wooden bed. Field v. Em- 
pire Case Goods Co., 179 App. Div. 
258, 166 NYS 509. 

45. MacPherson v. Buick Motor 
Co., 217 N. Y. 382, 111 NE 1050, LRA 
1916F 696, AnnCasl1916C 440, 


46. MacPherson v. Buick Motor 
Co., supra. . 
47. MacPherson y. Buick Motor 


Co., supra; Statler v. George A. Ray 
Mfg. Co., 195 N. Y. 478, 88 NE 1063; 
Coakley v. Prentiss-Wabers Stove 
Co., 182 Wis. 94, 195 NW 388. 

48. Talley v. Beever, 33 Tex. Civ. 
A. 675, 78 SW. 23. 

[a] Machine sold with directions 
for use.—When a machine not inher- 
ently dangerous is sold, accompa- 


892 [45 0. J.] 


[§ 331] (2) Knowledge of,*® and Failure To Dis- 
close, Defect or Danger—(a) In General. 
facturer or seller of an article which is not in- 
herently dangerous, but which is rendered dangerous 
by a defect therein, is liable for an injury to a 
third person arising from the defect, where he had 


) 


NEGLIGENCE 


chaser,®°? or cone 
the article to be s 


A manu- 


manufacturer or 
no knowledge of 


knowledge of the defect®® and of the danger,®! and 


nied by. directions for its use, the 
maker should not be-held to a greater 
degree of care in its construction 
than to construct it of reasonable 
strength and fitness when used in 
accordance with directions. Talley v. 
panne 33 Tex. Civ: A.’ 675, 

49. Knowledge of defect or danger 
generally see supra §§ 25-30. 

50. Cal.—Lewis v. Terry, 111 Cal. 
ao 43 P 398, 52 AmSR 146, 31 LRA 

Iowa.—Larrabee v. Des Moines 
peailey CEE Co., 189 Iowa 319, 178 NW 

Me.—Pelletier v. Dupont, 124 Me. 
269, 128 A. 186, 39 ALR 972. 

Mich.—Pierce v. C. H. Bidwell 
eae Co., 153 Mich. 323, 116 NW 

Minn.—Krahn v. J. L. Owens Co., 
125 Minn. 33, 145 NW 626, 51 LRANS 
650; O’Brien v. American Bridge Co., 
110 Minn. 364, 125 NW 1012, 136 
AmSR 503, 32 LRANS 980; Schubert 
Vows mo lark Co: 49 Minn: 334,51 
NW 11038, 32 AmSR 559, 15 LRA 818. 

N. M.—Wood v. Sloan, 20 N, M. 
127, 148 P 507, LRA1915E 766. 

[a] Duty to put in order during 
trial or demonstration.—A person or 
company endeavoring to sell a ma- 
chine or plant and knowing of its 
defective condition owes a duty to 
an employee, of the purchaser or 
prospective purchaser, who is oper- 
ating the plant or machine before ac- 
ceptance, to put itsin order. Calhoun 
v. Central Illinois Light Co., 205 Tll. 
A. 185; Nokes v. Kent Co., 4. OntWN 
665. 28 OntWR 771,.9 DomLR 772: 

51. U.. .S.—Huset “vy. J.T... Case 
Threshing Mach. Co., 120 Fed. 865, 
BY CCAM Zen, oot uke AT S03. 
see EON v. Ward, 171 Ill. A. 

Ky.—Kentucky Independent Oil Co. 
v. Schnitzler, 208 Ky. 507, 271 SW 
570, 39 ALR 979; Olds Motor Works 
v. Shaffer, 145 Ky. 616, 140 SW 1047, 


37 LRANS 560,. AnnCas1913B 689; 
Pullman Co, yv.. Ward, 143 Ky. 727, 
L327 SW Zoe. 

Mich.—Craft v. Parker, 96 Mich. 
245, 55 NW 812, 21 LRA 139. 

N. M.—Wood v. Sloan, 20 N. M. 
127, 148 P 507, LRA1915E 766. 

Wis.—Hasbrouck v. Armour, 139 


eee: 357, 121 NW 157, 23 LRANS 

52. U. S.—Huset v. J. I. Case 
Threshing Mach. Co., 120 Fed. 865, 57 
CCA 237, 61-LRA 308. 
fev DEE isOR V.oWiard,-L02 II.) A. 

Ind.—Travis v. Rochester Bridge 
Co., 188° Ind. 79, 122. Nig, 1, 

Me.—Flaherty v. Helfont, 123 Me. 
134, 122 A 180. 

Mich.—Gerkin v. Brown, etc., Co., 
177 Mich. 45, 148 NW 48, 48 LRANS 
224; Pierce v. C. H. Bidwell Thresher 
Co., 153 Mich. 323, 116 NW 1104. 

N. Y.—Kuelling v. Roderick Lean 
Migs Coil Sia, Nay. 18). Ti. NB 09st 


111 AmSR 691, 2 LRANS 303, 5 Ann 
Cas 124. 
Wis.—Hasbrouck v. Armour, 139 


ee 357, 364, 121 NW 157, 283 LRANS 
Oe 

Can.—Ross v. Dunstall, 63 Can. S. 
C. 393, 68 DomLR 63. : 

[a] Failure to discharge duty.— 
‘Tf... a manufactured product at 
the time it is sold by the manufac- 
turer is dangerous and unsafe tor 
use for the purpose for which it is 
intended, and if the manufacturer 
knows of such defects at the time of 


sale, the duty rests on him to notify 
the purchaser of such defects. For 


78 Sw 


a failure to discharge this duty the 
manufacturer is held liable to any 
person who may be injured as a re- 
sult of such defect.”” Travis v. Roch-’ 
eect Bridge Co., 188 Ind. 79, 85, 122 

VE 1. 

53. Huset v. J. I. Case Threshing 
Mach. Co., 120 Fed. 865, 57 CCA 237, 
61 LRA 303;. Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373; Kentucky Independent Oil Co. 
v. Scehnitzler, 208 Ky. 507, 271. SW 
570, 39 ALR 979; Olds Motor Works 
v. Shaffer, 145 Ky. 616, 140 SW 1047, 
37 LRANS 560, AnnCas1913B 689; 
Pullman Co. v. Ward, 1438 Ky. 727, 
137 SW. 233; Kuelling. v. Roderick 
Lean Mfg. Co., 183 N.Y. 78, 75 NE 
1098, 111 AmSR 691, 2 LRANS 3038, 
5 AnnCas 124. 

54. U. S.—Employers’ Liability 

Assur. Corp. v. Columbus McKinnon 
Chait iCoy 184A (2d) U1 8. 
_ Cal.—Lewis v. Terry, 111 Cal. 39, 
43 P 398, 52 AmSR 146, 31 LRA 220. 
2 Ill.— Davidson v. Ward, 171 Ill. A. 
5s 

Ky.—-Kentucky Independent Oil Co. 
v. Schnitzler, 208 Ky. 507, 512, 271 
Sw 570, 39 ALR 979; Olds Motor 
Works v. Shaffer, 145 Ky. 616, 140 
Sw 1047, 37 LRANS 560, AnnCas 
19138B 689. 

N. Y.—Kuelling v. Roderick Lean 
Mig... Co-.,, 1835 N.Y. 278,15. INE) 1093, 
111 AmSR 691, 2 LRANS 303, 5 Ann 
Cas 124. 

“Where the manufacturer knows 
the article he has made and which] 
is not inherently or intrinsically dan- 
gerous to health or life, is never- 
theless unsafe and dangerous due to 
defects in its construction or mate- 
rial, and either conceals the defects 
or represents the article as safe and 
sound... he is liable to the ulti- 
mate consumer who may be injured 
due to such defect.” Kentucky Inde- 
pendent Oil Co. v. Schnitzler, supra 
[quot Coca-Cola Bottling Works v. 
Shelton, 214 Ky., 118, 121, 282 Sw 


778). 

55. Jones v. Gulf States Steel Co., 
205 Ala. 291, 88 S 21: Laudeman v. 
Russell, 46 Ind. A. 32, 91 NE 822; 


Kuelling v. Roderick Lean Mfg. Co., 
183 N. ¥. 78, 75 NE 1098, 111 AmSR 
691, 2 LRANS 303, 5 AnnCas 124: 
Mazetti v. Armour, 75 Wash. 622, 135 
oy abe 48 LRANS 213, AnnCasi1915C 
140. 

56. Ky.—Berger v. Standard Oil 
Co., 126 Ky. 155, 108°SW 245, 31 KyL 
613. 11 LRANS 238. 

Mich.—O’'Neill vy. James, 138 Mich. 
567, 101 NW 828, 110 AmSR 321; 68 
LRA 342, 5 AnnCas 177. 

Mo.—Tipton v. Barnard, ete, Mfg. 
Co., 302 Mo. 162, 257 SW 791; Heizer 
v. Kingsland, ete., Mfg. Co., 110 Mo. 


605, 19 SW 630, 33 AmSR 482, 15 
LRA 821. ; 

R. I.—Slattery v. Colgate, 25:R. I. 
220, bb A 689. 

Tenn.—Liggett, ete., Tobacco Co. 
v. Cannon, 132 Tenn. 419, 178 SW 
1009, LRAI916A 940, AnnCas1917A 


179; Burkett v. Studebaker Bros. Mfg. 
Co., 126 Tenn. 467, 474, 150 SW 421; 
Walls. v. McConnell Furniture Co., 5 
Tenn. Civys A,..867, 

Wis.—Hasbrouck v. Armour, 139 
Wis. 357,' 121 NW, 157%, 23 LRANS 
876; Zieman v. Kieckhefer El. Mfg. 
Co., 90 Wis. 497, 68 NW 1021. 

Eng. — Longmeid v. Holliday, 6 
Exch. 761, 155 Reprint 752. 

“It is clear, under the great weight 
of authority, that the manufacturer, 
when the article is not imminently 
dangerous, can be held liable to a 
third party only when he knew of the 


was ‘guilty of fraud or deceit.°® 


[§ 331 


failed to give notice or warning thereof to the pur- 
ealed the defect,°? or represented . 


afe and sound,* or, in other words, 
Conversely, the 
seller is not liable where he had 
the defect®® or danger,®*’ and made 


defect, and with this knowledge put 
the article upon the market. ... In 
the absence of knowledge of the de- 
fect, his liability is,only to those with 
whom he has contractual relations. 
Burkett y. Studebaker Bros, Mfg. Co., 
supra. 

[a] “fhe main reasons. (1) as- 
signed for the rule are that any 
injury that might occur to a third 
party could not be within the con- 
templation of the parties to the con- 
tract, and: that if suits of the kind 
were ac 
turers there would be no end to liti- 
gation, and practically no means, In 
the great majority of the cases, for 
the manufacturer to protect himself, 
and therefore that useful class of 
producers would be so loaded with 
litigation that their labor, skill, and 
enterprise would be greatly discour- 


aged, if not destroyed, to the great, 


aetriment of the public welfare. 
Hence it is said that such suits are 
against public policy, and not to be 
entertained.” Burkett v. Studebaker 
Bros. Mfg. Co., 126 Tenn. 467, 474, 150 
SW . 421. (2) “The door to fraud 
would be opened wide for false 
claims on the part of consumers 
against distant manufacturers, who 
would be under serious handicaps in 
making defense. The rule would in- 
vite a flood of litigation, in which the 
parties would lack much of having 


an equal opportunity to adduce proof: 


that a claimed defect did or did not 
exist, or that there was or was not 


negligence imputable to the manufac-: 


turer as to the particular article pur- 
chased in open market.” Liggett, 
ete., Tobacco Co. v. Cannon, 132 Tenn. 
419, 425, 178 SW 1009, LRAI916A 
940, AnnCas1917A 179. ; 

[b] Belief of manufacturer or 
tradesman.—(1) “If an article not 
inherently dangerous is sold by the 
manufacturer under the belief that it 
is free from defects Which render it 
unsafe or dangerous for use, he can- 
not be held liable for negligence in 
its manufacture in favor of stran- 
gers to the contract. The liability 
of the manufacturer of articles of 
the character under consideration de- 
pends, so far as strangers to the 
contract are concerned, on the breach 
of the duty which the law imposes 
on him to give notice to the pur- 
chaser of defects known to him 
which renders the article unsafe for 
use for the purpose for which it is 
intended, or on some fraud or deceit 
on his part, or some concealment of 
the defect which would prevent its 
discovery by a reasonable inspec- 
tion.” Travis v. Rochester Bridge 
Co., 188) Ind. 79; 85, L22 "NE ABS 


sanctioned against manufac-. 


“A tradesman who sells an article : 


which he at the time believes, and 
warrants, to be sound, but which is 
actually unsound, is not liable for 
an injury subsequently sustained by 
a third person, not a party to the 
contract of sale, in consequence of 
such unsoundness.” Coughtry v. 
Globe Woolen Co., 56 N. Y. 124, 127, 
15 AmR 3887. 

Actual or implied knowledge see in- 
fra § 332, 

57. Marquardt v. Ball Engine Co., 


122 Fed. 374, 58 CCA 462; O’Neill v.° 


James, 138 Mich. 567, 101 NW 828, 
110 AmSR 321, 68. LRA 342; “Has- 
brouck vy, Armour, 139 Wis. 357, 121 
NW 157, 23 LRANS 876. 

[a] Possible or probable danger. 
—Knowledge of a danger, not merely 
possible, but probable, is essential to 
liability. MacPherson y. Buick Mo- 
tor Co., 217 N. Y. 382, 111 NE 1050, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 331-332] 


no false representations,®* or where he gave notice 
of the defect to the purchaser,®® or the purchaser 
had knowledge thereof. before the injury,®° or, ac- 
cording to some authorities, where there was no 
fraud, concealment, or implied invitation.*! 

Injury to property. It is held that a person manu- 
facturing personal property with knowledge of. its 
prospective location and use is liable for an injury 
to other property of the purchaser arising from a 
defect in the manufactured property,®? and that he 
is also liable for injury to the real property of an- 


other to which the manufactured 


nexed;** but it is also held that he is not liable 
for an injury to the personal property of a sub- 
vendee, where he is not guilty of any intentional 
tort,°* even though he remained silent and failed to 


disclose known facts.% 


[§ 332] (b) Actual or Implied Knowledge. 
cording to some authorities actual knowledge by a 


LRAI916F 696, AnnCas1916C 440; 
Licari vy. Markotos, 110 Misc. 334, 
180 NYS 278. 

58. Gerkin v. Brown, etc., Co., 177 
ee 45, 57, 143 NW 48, 48 LRANS 

“The vendor of an article is not 
liable, on account of his carelessness 
or negligence, to others than the im- 
mediate purchaser for mistakes in 
the nature or quality of an article 
sold, where the thing sold is in it- 
self harmless, so far as the vendor 
knows, and where he has made no 


false representations.” Gerkin v. 
Brown, etc., Co., supra. 
59. Travis v. Rochester Bridge 


Co., 188 Ind. 79, 85, 122 NE 1; Loop 
v. Litchfield, 42 N. Y. 351, 1 AmR 
513; Foster v. Ford Motor Co., 139 
Wash. 341, 246 P 945, 48 ALR 934. 

“The limit of the duty imposed on 
manufacturers of articles of this 
nature is to give notice to the pur- 
chaser of any defect known to him 
which would render its use danger- 
ous. If he discharges the duty thus 
imposed by notifying the purchaser 
of any known defects which would 
render the use of such article dan- 
gerous, his liability is at an end.” 


Travis v. Rochester Bridge Co., 
supra. 
60. Olds Motor Works v. Shaffer, 


145 Ky. 616, 140 SW 1047, 37 LRANS 
560, AnnCas1913B 689. 

61. Salmon v. Libby, 114 Ill. A. 
258: Laudeman v. Russell, 46 Ind. 
A, 32, 91 NE 822; McCaffrey v. Moss- 
berg, etc., Mfg. Co., 23 R. I. 381, 50 
A 651, 91 AmSR 637, 55 LRA 822. 


62. Erie City Iron Works v. Bar- 
ber, 102 Pa. 156. 
63. .Barabe v. Duhrkop Oven Co., 


231 Mass. 466, 121 NE 415. 

64. Windram Mfg. Co. v. Boston 
Blacking Co., 239 Mass. 123, 131 NE 
454, 17 ALR 669. 

65. Windram Mfg. Co. v. Boston 
Blacking Co., supra. 

66. Laudeman v. Russell, 46 Ind. 
A. 32, 91 NE 822; Lebourdais v. Vitri- 
fied Wheel Co., 194 Mass. 341, 343, 
80 NE 482; Tipton v. Barnard, etc., 
Mfg. Co., 302 Mo. 162, 257 SW 791; 
Bates v. Batey & Co., Ltd., [1913] 3 
Ke Be. 351) 

“The manufacturer of an article 
of merchandise which he puts upon 
the market ordinarily is not respon- 
sible in damages to those who may 
receive injuries caused by its defec- 
tive construction, but to whom he 
sustains no contractual relations, al- 
though by the exercise of reasonable 
diligence he should have known of 
the defect. If such an extended lia- 
bility attached where no privity of 
zontract exists it would include all 
persons however remote who had 
been damaged either in person or 
property. by his carelessness, and 
manufacturers as a class would be 
exposed to such far reaching conse- 
quences as to seriously embarrass 
the general prosecution of mercan- 
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inspection.®® 


property is an- 
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manufacturer of the defect causing an injury is 
essential to liability on his part;°* but other au- 
thorities take the view that the manufacturer may 
be liable for an injury arising from a defect which 
he ought to have known,*? such as one which he 
could have ascertained by proper eare and atten- 
tion®® or by the making of a reasonable test or 
A distinction between a dealer and a 
manufacturer is sometimes noted,” and it is held 
that a dealer is under no duty or obligation to 
examine the articles which he sells to ascertain 
whether there are defects therein,’! and that he is 
not liable for an injury arising from-such defects 
where he had no actual. knowledge thereof.’ 
any rate, neither the manufacturer nor seller can be 
held liable where there is no showing that he knew 


At 


of the defect or danger, ought to have known of 


Ac- 


tile business.” Lebourdais v. Vitri- 
fied Wheel Co., supra. 

67. Krahn vy. J. L. Owens Co., 125 
Minn. 33, 145 NW 626, 51 LRANS 
650; Schubert v. J. R. Clark Co., 49 
Minn. 331, 51 NW 1103, 32 AmSR 
559, 15 LRA 818; Coakley v. Pren- 
tiss-Wabers Stove Co., 182 Wis. 94, 
195 NW 388. Compare Zieman _ v. 
Kieckhefer El. Mfg. Co., 90 Wis. 497, 
63 NW 1021 (where lack of actual 
knowledge was one of the grounds as- 
signed for holding the manufacturer 
not liable). 

[a] Manufacturer charged with 
knowledge (1) of defective and un- 
safe construction. Statler v. George 
A. Ray Mfg. Co., 195 N. Y. 478, 88 
NE 1063. (2) A manufacturer is 
charged with knowledge of the meth- 
ods of manufacturing which he uni- 
formly follows and of the defects, 
if any, in such methods. Coakley v. 
Prentiss-Wabers Stove Co., 182 Wis. 
94, 195 NW 388. (8) Under the law 
of Quebec, a manufacturer is pre- 
sumed to know of a latent defect, 
and his ignorance is itself a fault. 
Ross vy. Dunstall, 62 Can. S. C. 393, 
63 DomLR 63 [dism app 29 Que. K. 
re ad and dism app 58 Que. Super. 
123]. 

68. Cashwell v. Fayetteville Pep- 
si-Cola Bottling *Co., 174 N.C. 324, 
93 SE 901; Dail v. Taylor, 151 N. C. 
284, 66 SE 135, 28 LRANS 949. } 

69. Heckel v. Ford Motor Co., 101 
N. J.-L. 385,'128 ‘A 242, 39 ALR 989; 
MacPherson v. Buick Motor Co., 217 
N. Y. 382, 111 NE 1050, LRA1916F 
696, AnnCas1916C 440. 

[a] “he obligation to inspect 
must vary with the nature of the 
thing to be inspected. The more 
probable the danger, the’ greater the 
need of caution.” MacPherson’ v. 


Buick Motor Co., 217° N. Y.°'382, 395, | 


111 NE 1050, LRA1916F 696, AnnCas 
1916C 440. 

{b] Parts brought from another 
manufacturer.—A manufacturer. is 
responsible for the finished product 
and is not at liberty to put that 
product on the market without sub- 
jecting the component parts to ordi- 
nary and simple tests, even though 


‘he purchased some of such parts from 


another manufacturer. MacPherson 
v. Buick Motor Co., 217 N. Y. 382, 111 
NE 1050, LRA1916F 696, AnnCas 
1916C 440. " 

Duty of inspection generally see 
supra § 298. 

70. Pitman v. Lynn Gas, etc., Co., 
241 Mass. 322, 135 NE 223; MacPher- 
son vi Buick’ Motor Co.) 217 Ne) Y¥. 
882, 111 NE 1050, GRA19I16GF 696, 
AnnCas1916C 440; Rogers v. Kresge 
Co., 28 OhNPNS 448. ; 

[a] Liability of manufacturer is 
greater than that of a jobber or 
seller, as he is presumably ac- 
quainted with the method of manu- 
facturing the article. Miller v. Stein- 
feld, 174 App. Div. 337, 160 NYS 800. 

“Dealer”? and “manufacturer” dis- 


| 


it, or could have ascertained it by the exercise of 
reasonable diligence.”? 


tinguished generally see Dealer 17 

. J. p 1154 note 72 [a]; Manufac- 
tures § 12. 

71. Simons v. Sun Ray Water Co., 
162 NYS 968; Rogers v. Kresge Co., 
23 OhNPNS 448 (article in package 
as it comes from manufacturer). 
And see Bruckel v. Milhau, 116 App. 
Div.. .832,,102 NYS,» 395 .(a person 
who deals in articles not inherently 
dangerous, obtained from a reputable 
manufacturer, and who does not hold 
himself out to be the manufacturer, 
is not required to test each and every 
article by actual use in order to be 
relieved from liability for an injury 
due to a latent defect only revealed 
by use) Compare Garvey v. Namm, 
136 App. Div. 815, 121 NYS 442 (a 
dealer is liable for an injury to a 
purchaser from a large basting needle 
in an unfinished seam in a garment, 
where the presence of the needle 
would have been discovered if the 
garment had been examined with or- 
dinary care before it was sold and 
delivered to the purchaser). 

72. State v. Consolidated Gas, 
ete., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237; Simons v. Sun Ray Water 
Co., ‘162 NYS 968; McMurray  v. 
Vaughn’s Seed Store, (Oh.) 157 NE 
567 (article in original package sold 
without warranty or representation) ; 
McSorley v. Katz, 53 Pa. Super. 243. 

73. U. S.—Hoskins v. Otis El. Co., 
16 F. (2d) 220. 

Mass.—Barrango v. Hinckley Ren- 
dering Co., 230 Mass. 93, 119 NE 746; 
Kusick y. Thorndike, 224 Mass. 413, 
112 NE 1025. 

Miss.—W. T., Pate Auto Co. v. W. 
J. Westbrook El, Co., 142 Miss, 419, 
107 S562. 

Tenn.—St. Louis Fireworks Co. v. 
Wilson, 5 Tenn. Civ. A. 388. 


Wis.—Hasbrouck yv. Armour, 139 
hee 367, 121 NW. 157s 23) LRANS 
76. 

[a] Rule applied.—(1) To an ele- 
vator. Hoskins v. Otis El. Co., 16 


F. (2d) 220; W. T. Pate Auto Co. v. 
W. J. Westbrook El, Co., 142 Miss. 
419, 107 S 552. (2) A manufacturer 
of steam engines was not liable 
for the death of an employee of 
the purchaser due to defect in a 
valve, where it did not appear that 
defendant knew, or ought to have 
known, that the use of a valve of 
that kind was immediately or immi- 
nently dangerous to human life or 
safety. Marquardt v. Ball Engine 
Co., 122 Fed. 374, 58 CCA 462. (3) 
Negligence or deception in using a 
nail to fasten on a shoe sole cannot 
be said to render the shoe so immi- 
nently dangerous to the life, limb, 
or health of the wearer that the 
manufacturer ought to have antici- 
pated injury therefrom. Kerwin v. 
Chippewa Shoe Mfg. Co., 163 Wis. 
428, 157 NW 1101, LRA1916E 1188. 
(4) A retail dealer is not liable for 
an injury from a needle imbedded in 
a bar of soap where it does not ap- 


894 [45 C.J.] 


[§ 333] d. Articles Dangerous through Packing. 
A manufacturer or seller of an article or instrument 
is liable for an injury to a third person arising 
from its use without the removal of certain packing 
where the article or instrument was packed in an 
unusual way, not known to the, trade generally, 
rendering it inherently dangerous to persons using 
it in the way it was intended to be used, and the 
seller gave no notice or caution as to the danger ;"* 
but it seems that, where the packing is done in the 
usual way and the danger is known to the trade or 
profession generally, the seller need not give warn- 
ing thereof.7> A retail dealer handling original 
packages of merchandise prepared and packed by 
a manufacturer and having no knowledge, and not 
being chargeable with notice, that, by reason of the 
manner of packing or the use of unclean containers, 
the merchandise contains deleterious substances, is 
not negligent in failing to give warning thereof.7® 

[§ 334] e. Articles Dangerous through Installa- 
tion. A person selling an article or substance and 
installing it or an instrumentality for using it is 
liable for any damages sustained by the purchaser 
from negligence in the installation.*7 However, the 
authorities are in conflict on the question as to 
whether the seller is liable for injuries sustained 
by a third person who uses, operates, or comes 
within the proximity of the article or instrumen- 
tality, some courts holding that he is liable’® and 
others that he is not.7® Thus it is both affirmed®® 
and denied®! that the seller is liable for injuries sus- 
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tained by the wife of the purchaser. Also, it is both 
affirmed®? and denied®* that a gas company is liable 
for injuries sustained by a third person by reason 
of negligence in the installation of an instrumen- 
tality for using gas sold and furnished by the com- 
pany. ; 

[§ 335] 4. Lender.®® A lender of personal prop- 
erty is liable for injuries from defects in the prop- 
erty which render it dangerous when used for the 
purpose for which it is loaned, where the lender 
has knowledge of such defects;8* and it has also 
been held that he may be liable, although he has 
no actual knowledge, where he could have ascer- 
tained. or known of such defect by the exercise of 
proper care,®? although this has been denied.*® He 
is not liable for injuries due to defects of which he 
has no knowledge and could not have discovered by 
the most careful serutiny.®® While one who lends an 
article gratuitously is bound to abstain from such in- 
terference with it as may render it dangerous to the 
borrower,®® or to give warning to the borrower of 
such interference,®! in the absence of special agree- 
ment, the lender is under no duty or obligation to 
inspect or repair the property while it is in the 
possession of the borrower,®? and if there is a con- 
tract. to repair upon notice that repairs are neces- 
sary, a duty to repair does not arise until notice 
is given. 


[§ 336-474] 5. Shipper. The liability, if any, 


‘of a shipper to another person not in contractual 


relation with him must ordinarily be based upon a 


pear that he knew of the presence 
of the needle or could have known 
of it by the exercise of reasonable 
diligence. Barrango v. Hinckley Ren- 
dering Co., 230 Mass. 93, 119 NE 
746. (5) Also, the manufacturer of 
the soap is not liable where he had 
no knowledge that the soap con- 
tained the needle and no knowledge 
or reasonable means of knowledge 
from the ordinary composition of the 
product, or from anything brought 
to his notice, that the use of the 
soap would be dangerous. Hasbrouck 
v, Armour, 139 Wis. 357, 366, 121 NW 
157, 23 LRANS 876. (6) Where job- 
bers make a reasonable inspection of 
stepladders before disposing of them 
to retailers for sale to the trade, and 
no defect is discovered, they are not 
liable to the ultimate purchaser in- 
jured by the breaking of the ladder. 
Miller v. Steinfeld, 174 App. Div. 337, 
160 NYS 800. ; 

74. Rosebrock v. General Electric 
Co., 236 N. Y. 227,140 NE 571, 

[a] Analogy to defective instru- 
ment.—‘“I do not think a distinc- 
tion can be drawn between a defec- 
tive instrument and a perfect in- 
strument defectively and dangerously 
packed if the product when it leaves 
the manufacturer is in a latently de- 
fective condition making it inher- 
ently dangerous to all who use it as 
it is intended to be used. The rule 
of liability attaches.” Rosebrock v. 
General Electric Co., 236. .N. Y. 227, 
238, 140 NE 571. 

{b] Care owing by manufacturer. 
—A manufacturer of electric cur- 
rent transformers, knowing that they 
are to be used to measure a power- 
ful current of electricity, and that 
to use them with packing blocks left 
therein would create a very danger- 
ous situation, is called on to exercise 
care commensurate with the danger. 
Sider v. General Electric Co., 203 
App. Div. 4438, 197 NYS 98 [aff 238 
N. Y. 64, 143 NE 792, 34 ALR 158]. 

75. Rosebrock v. General Electric 
GCo.n286 Neely. 227,140 NE bt. 

76. McMurray v. Vaughn’s Seed 
Store, (Oh.) 157 NE 567. 

77. Tollington v. Jones, 4 Alta, 


L. 344, 4 DomLR 648, 21 WestLR 
168, 2 WestWkly 141. 

[a] Gasoline engine—The seller 
of a gasoline engine, who negligently 
installs it in such a way as to ren- 
der it dangerous, and who has knowl- 
edge of the danger and does not warn 
the purchaser thereof, is answerable 
to the purchaser for any damages re- 
sulting from its defective installa- 
tion. Tollington vy. Jones, 4 Alta. L. 
344, 4 DomLR 648, 21 WestLR 168, 
2 WestWkly 141. 

78. Tom v. Nichols-Fifield Shoe 
Mach. Co., 215 Fed 881, 132 CCA 
221; Cox v. Mason, 89 App. Div. 219, 
85 NYS 9738; Dominion Natural Gas 
Co., Ltd. v. Collins, [1909] A. C. 640. 

[a] Machine operated by employee 
of purchaser.—Where one sells and 
sets up a machine which he knows 
or has reason to anticipate will be 
operated by employees of the pur- 
chaser, the law imposes on him a 
duty, with relation to such employees, 
to exercise reasonable care in set- 
ing up the machine, and he 1s liable 
to an employee who, while operat- 
ing the machine, is injured as a re- 
sult of its having been negligently 


set up. Tom v. Nichols-Fifield Shoe 
ho Co., 215 Fed, 881, 182 CCA 
79. Bensinger Outfitting Co. v. 


Seaman, 213 Ky. 157, 280 SW 941; 
Osheroff v. Rhodes-Burford Co., 203 
Ky. 408, 262 SW 583; Kilcrease v. 
Galtney Motor Co., (Miss.) 115 S 
198; Bailey v. Northwestern Ohio 
Natural Gas Co., 4 Oh, Cir. Ct. 471, 
2 Oh, Cir. Dec, 656. 

80. Cox v. Mason, 89 App. Div. 
219, 85 NYS 973. 

[a] Folding bed.—A’ seller of a 
folding bed who has expressly agreed 
to put the bed in a safe condition 
for the use of the purchaser and his 
wife is liable for an injury to the 
wife due to the negligence of the 
seller, or his servants, in adjusting 
the .weights and balances upon the 
bed and thereby leaving it in a dan- 
gerous condition. Cox y. Mason, 89 
App. Div. 219, 85 NYS 973. 

81. Bensinger Outfitting Co. v. 
Seaman, 213 Ky. 157, 280 SW 941 


(stove); Osheroff v. Rhodes-Burford 
Co., 203 Ky. 408, 262 SW 583 (swing). 

82. Dominion Natural Gas Co., 
Ltd. v. Collins, [1909] A. CGC. 640 
(safety valve). 

83. Bailey v. Northwestern Ohio 
Natural Gas Co., 4 Oh. Cir. Ct. 471, 
2 Oh. Cir. Dec. 656 (burner). 

84. Liability of gas company for 
fee generally see Gas §§ 53-— 


85. Furnishing appliances for use 
of others generally see supra § 270. 
Liability of lender of defective ve- 
hicle see Livery Stable and Garage 
Keepers § 70; Motor Vehicles § 835. 
86. Blakemore v. Bristol, etc., R) 


Co., 8 EB. &. B. 1035, 92. ECL. 1035, 
120 Reprint 385; MacCarthy ~v. 
Pane: 6 H. & N. 329, 158 Reprint 
87. Hadley v. Cross, 34 Vt. 586, 
80 AmD 699. 
88. King v. Creekmore, 117 Ky. 


172, 77 SW 689, 25 KyL 1292. 

89. Hadley v. Cross, 34 Vt. 
80 AmD 699. 

90. Lauritsen v. American Bridge 
Co., 87 Minn. 518, 92 NW 475. 

91. Lauritsen v. American Bridge 
Co., supra. 

92. McClaren v. United . Shoe 
Mach. Co., 166 Fed. 712, 92 CCA 
384; King v. Creekmore, 117 Ky. 172, 
77 SW 689, 25 KyL 1292; King v. 
New York Cent., etce., R. Co., 66.N. 
Y,. 181, 28 AmR 37; Haigh vy. Edel- 
meyer, etc., Hod El. Co., 128 App. Div. 
376, 107 NYS 9386. ; 

[a] Promise without considera- 
tion.—A duty to keep the property 
in repair is not imposed upon the 
lender by a promise which is purely 
voluntary, wholly without considera- 
tion, and contrary to the written 
contract between the parties. Mc- 
Claren v. United Shoe Mach. Co., 
166 Fed. 712,92 CCA 3884. 

93. King v. New York Cent., etce., 
RR... Coy 66) Nig Yc 1825293) Amik 3'7.. 

94. Shipper of éxplosives: 
uty, Re carrier see Carriers §§ 135, 


Liability: 
Generally see Explosives § 25. 
To carrier see Carriers § 1032. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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BD iconek of duty owing by him to the public. 

[§ 475] I. Person Repairing Personal Property. 
A person repairing personal property in such a neg- 
ligent manner as to render it dangerous or likely 
to cause injury to a third person® or to other prop- 
erty of the owner®’ is liable for injuries or dam- 
However, it is held 
that a person who has agreed with the owner to keep 


ages due to his negligence.®® 


95. Goodlander Mill Co. v. Stand- 
ard Oil Coj,) 63) Fed,)'°400, '11 ° CCA 
2538, 27 LRA: 583. : 

Care and duty generally see supra 


§ 264. 
96. Rosenfeld v. Albert Smith & 
Son, Ine., 180 App. Div. 691, 168 


N. Y. 613 mem, 125 
NE 924 mem]; Kahner vy. Otis El. 
Co.. 96 App. Div. 169, 89 NYS 185 
[aff 183 N. Y. 512 mem, 76 NE 1097 
mem]. 

97. Canada Jute Co. v. Robert 
’Mitchell Co., 16 Que. Super. 211 (re- 
pair of automatic fire sprinklers). 

98. See cases supra notes 96, 97. 


NYS 214 [aff 227 


99. Earl v. Lubbock, [1905] 1 K. 
B. 253, 1 AnnCas753, 6 BRC 242 
(van). 

1. Cross references: 


Contribution among persons liable 
for injury from negligence see 
Contribution § 23. 

Joint and several liability: 

For: 

Injury to servant see Master and 
Servant § 

Negligent operation of one or 
more motor vehicles see Mo- 
tor Vehicles § 903. 

Torts generally see Torts [38 Cyc 
483]. 


Contractor and subcontractor see 
Master and Servant § 1568. 
Gas company and another com- 
pany or person see Gas § 60. 
Master and servant see Master 

and Servant § 1515. 

Railroads or other carriers see 
Carriers § 1320; Railroads [33 
Cye 726]. 

Tugs see Towage [38 Cyc 582]. 
U. S.—Brown y. Kansas Natu- 

ral Gas Co., 299 Fed. 463; Memphis 

Cons. Gas, ete., Co. v. Creighton. 183 

Fed. 552, 106 "CCA 98; Pacific Tel., 

ete.. Co. 'v. Parmenter, 170 Fed. 140, 

95 CCA 382; Graves v. City, etc., Tel. 

Assoc., 132 Fed. 387; Brown v. Coxe, 

75 Fed. 689. 

Ala.—Steenhuis v. Holland, 115 S 


R. 


Ark.—Johnson v. Missouri Pac. 
Con! 167 Ark. 6605" 269 Sw’ | 67; St. 
Louis, ete., R. Co. v. Shaw, 94 "Ark. 
a5; 125 SW 654, 140 AmSR 98: South- 
western Tel., ete., Sole x) Bruce, 89 
Ark. 581, 117 SW 564; City Blectric 
St. R. Co. v. Conery, 61 Ark. 381, 33 
Sw 426, 54 AmSR 262, 31 LRA 570. 

Cal.—King v. San Diego Electric 
R. Co., 176 Cal. 266, 168 P 131; Mul- 
ler v. Hale, 138 Cal, Oo, ) TL Pp She 
Hansen v. Market St. R. Co., 64 Cal. 
A. 426, 221. P 955; epee v. South- 
ern Pac. Co., 44 Cal. A. 185 P 1030; 
Spear v. San ee aeiees United R. 
Cos., 16 Cal. A. 637, 117 P 956. 

Colo.—Willson v. ‘Colorado, etc., R. 
Co., 57 Colo. 303, 142 P 174; Carlock 
v. ‘Denver, etc., R. Co., 55 Colo, 146, 
133 P 1103. 

Conn.—Kinley v. Hines, 137 A 9; 
Sullivan v. Krivitsky, 100 Conn. 508, 
123 A 847; Stedman _v. O'Neil, 82 
Conn 139; 72 A 923, 22 LRANS 1229. 

Fla,—-Louisville, ete., R. Co. v. Al- 
len, 67 Fla. 257, 65 S 8, LRA1915C 
20 


Ga.—Gooch v. Georgia Marble Co., 
151 Ga. 462, 107 SE 47 [answering 
cert questions 27 Ga. A. 80, 107 SE 
422]; Orr v. Dawson Tel. Co., 35 Ga. 
A. 560, 133 SE 924; Fulton Ice, etc., 
Co. v. Pece, 29 Ga. A. 507, 116 SE 57; 
Akin v. Brantley, 26 Ga. A. 326, 106 
SE 214. 

Ill.—McGregor v. Reid, 178 Ill. 
464, 58 NE 323, 69 AmSR 332; Con- 
solidated Ice Mach. Co, v. Keifer, 134 
Til. 481, 25 NE 799, 28 AmSR 688, 


NEGLIGENCE 


is not liable to 


injured person 


10 LRA 696; Chicago, etc., R. Co. v. 
Scates, 90 Ti. 586; Bartholomae, etc., 
Brewing, etc., Co. v. Chicago R. Co., 
198 Ill. A. 512; Siegel v. Treka, 115 
Th. A.. 56 [aft 213 “T1)55.59, 75 NE 
1053, 109 AmSR 302, 2 LRANS 647]; 
Donk Bros. Coal, etc., Co. v. Leavitt, 
LOO TI AL 38h Chicago Perso Ve 
Hiller, 106 Til.’ A, 306 {aff 203 Ill. 
518, 68 NE 72]; Boyle v. Illinois 
Cent. R. Co., 88 Tl.) A.: (255; Fisher 
v. Cook, 23 Ill. A. 621 [aff 125 Ill. 
280, 17 NE 768]. 

Ind. —Cleveland, etc., R. Co. v. Hil- 
ligoss, 171 Ind. 417, 86 NE 485, 131 


AmSR 258; Louisville, etc., R.; ‘ete.; 
Co. v. Hynes, 47 Ind. A. 507, 91 NE 
962; South Bend Mfg. Co. v. Lip- 


hart, 12 Ind. A. 185, 39 NE 908. 

Ky.—American Stone Ballast CORN: 
Marshall, 206 Ky. 133, 266 SW 1051; 
Paducah Tract. Co. v. Sine, 111 SW 
356, 33 KyL 792; Chinger v. Chesa- 
peake, etc., R. Co., 128 Ky. 736, 109 
SW 315, 33 KyL 86, 15 LRANS 998; 
Whiteman-McNamara Tobacco Co. v. 
Warren, 66 SW 609, 23 KyL 2120. 

La.—Shield v. F. Johnson, etc., Co., 
132) Dae 13." 61,8) 18752 47-LRANS 
1080 [cit Cyc]; Cunningham vy. Penn 
Bridge’ Co. 13a) Tas -196;..59' =S 199; 
Joseph v. Edison Electric Co., 104 La. 
634, 29 S 223. 

Mass.—Fraser v. Flanders, 248 
Mass. 62, 142 NE 8386; Nugent. v. 
Boston Cons. Gas Co., 238 Mass. 221, 
130 NE 488; Oulighan v. Butler, 189 
Mass. 287, 75 NE 726; Hawkesworth 
+f Thompson, 98 Mass. 77, 98 AmD 
137 


Mich.—Moffit v. Endtz, 
2, 204 NW 764; Banzhof v. Roche, 
228 Mich. 36, 199 NW 607; Lindsay 
v. Acme Cement Plaster Co., 220 
Mich. 367, 190 NW 275; Richard v. 
Detroit, etc., R. Co., 129 Mich. 458, 
89 NW 52. 

Minn.—Reader v. Ottis, 147 Minn. 
335, 180 NW 117, 16 ALR 463; Cole- 
man .yv. Minneapolis St. R. Co., 113 
Minn. 364, 366, 129 NW 762 [cit Cyc]; 
King v. Chicago, etc., R. Co., 77 Minn. 
104, 79 NW 611; McClellan v.- St. 
Paul, etc., R.-Co., 58 Minn. 104, 59 
NW 978 

Mo.—Myers v. Kennedy, 306 Mo. 
268, 267 SW 810; Raney v. Lachance, 
96 Mo. A, 479, 70 SW 3876; Waller 
be pd ate CLC.) RR, Co... b9 I Mo. CA. 
10. 

Nebr.—Koehn ev. 


114 
Nebr. 106, 206 NW 19. 

N. H.—Tetreault v. Gould, 138 A 
544; Nashua Iron, 
cester, ete, /R.-'Co., 

N. Y.—Sweet v. Perkins, 196 N. Y. 
482, 90 NE 50; Barrett v. Third Ave. 
R. Co., F 
Super. ” 568, 8 AbbPrNS 205]; 
grove v. New Work ete. “RivCoe 
ING 492, CD AmD 418; Wold v. 
Elder, Dempster & Co., Ltd., 210 App. 
Div, 464, 206 NYS 591; Hancock v. 
Steber, 208 App. Div. 455, 204 NYS 
258; Murphy v. Rochester Tel. Co., 
208 App. Div. 392, 203 NYS 669 [aff 
240 N. Y. 629 mem, 148 NE 735 
mem]; Stern v. International R. Co., 
167 App. Div. 503, 153 NYS 520 [aft 
220 N. Y. 284, 115 NE 759]; Schiverea 
v. Brooklyn Heights R. Co., 89 App. 
Div. 340, 85 NYS 902; Gardner v. 
Friederich, 25 App. Div. 521, 49 NYS 
1077 [aff 163 N. Y. 568 mem, 57 NE 
1110 mem]; Colegrove v. New York, 
eter R.Co., LIN. -¥. Super. 9382 [aft 
30° cN.. Y. 492, 75 AmD 418]; Quill 
v. New York Cent,, etc., R. Co., 
Daly 313, 11 NYS 80 [aff 126 N. Y. 
629, 27 NE 410]; Mooney v. Third 
Ave. R. Co., 2 NYCityCt 366. 

N. C.—White v. Carolina Realty 


Hastings, 


to such failure.®? 

[§ 476] J. Joint and Several Liability. 
coneurrent negligence of two or more persons com- 
bined together results in an injury to a third per- 
son, they are jointly and severally liable and the 


232 Mich.‘ 


16, 
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certain property in repair and has failed to do so 


a third person for an injury due 


If the 


may recover from either or all;? 


Co., 182 a C. 536, 109 SE 564; How- 
ard v. J. Harris Plumbing Co., 154 
N.C: yaa ‘10 SE 285. 

Oh, — Covington Transfer Co. v. 
Kelly, 36 Oh. St. 86; Pittsburgh, etc., 

PICOW Ve seritz, vl Oh. A. 129,904 Oh? 
GivXCt. INES: 96, 34 Oh Cir. iCt.. 4115 
Chapman v. Lepojsky, 23. ON YCir: Ct. 
N. S. 90; Lehrer v. Cleveland R. Co., 
20 OhNPNS 481. ; 

Okl.—Avery v. Wallace, 98 Okl. 
155, 224 P 515; Jueschke vy. Seeley, 
98 Okl. 133, 224 P 341; Selby Oil, 
etc., Co. v. Rogers, 94 Okl. 269, 221 
P 1012; Walters v. Prairie Oil, etce., 
Co., 85 Okl. 77, 204 P:906; Northup 
v. Eakes, 72 Okl. 66, 178 P 266. 

Or.— West v. Jaloff, 113 Or. 184, 
232 P 642, 36 ALR 1391. 

Pa.—Smith v. Yellow Cab Co., 285 
Pa, 229, 132 A 124; Smith v. Read- 
ing Transit, etc., Co., 282 Pa. 511, 
128 A 439; Burkett v. Van Tine, 277 
Pa. 567, 131 A 498; Jaras v. Wright, 
263 Pa. 486, 106 A 798; O’Malley v. 
Philadelphia Rapid Transit Co., 248 
Pa. 292, 93 A 1014. [dist Wiest v. 
Electric Tract, Co., 200 Pa. 148, 49 
A 891, 58 LRA 666]; Bunting v. 
Hogsett, 139 Pa. 363, DD Tb rAC Siweeor 
34, 23 AmSR 192, 12 LRA 265; Lock- 
hart v, lLichtenthaler, 46 Pa, 151; 
Klauder v. McGrath, 35 Pa. 128, 78 
AmD 329; Hall v. Belmont Auto 
Trucking "Co., 90 Pa. Super. 176; 
Rahenkamp v. United Tract. Co., 14 
Pa. Super. 635; Downey v. Philadel- 
phia.“Tracti)'Co.;, 14 5Pas Cos (251); Patt 
161 Pa. 588, 29 A 126, 128]. 

Porto Rico.—Pla v. San Juan Light, 
etc., Co., 4 Porto Rico Fed. 138. 

R. I.— Venbuvr Vv. Lafayette 
Worsted Mills, 27 R. I. 89, 60 A 770. 
-S. C—Humphries v. Union, ete., 
R. Co., 84 S. CG. 202, 65 SE 1051. 

Tex. Gulf, Sted Ry Coles. vil Mies 
Whirter, 77 Tex. 356, 14 Sw 26, 19 
‘“AmSR 755; Nacklinger Vv. Prewitt, 
(Civ. A.) 294 SW 977; West v. Bruns, 
(Civ. A.) 294 SW OSB! 236 [quot 
Cyc]; Hines vy. Welch, (Civ. A.) 229 
Sw 681; Moore v. Kopplin, (Civ. A.) 
135 SW’ 1033; Austin Electric R, Co. 
v. Faust, 63 Tex. Civ. A. 91, 133 SW 
449; Texas Cent. R. Co. v. Hico Oil 
Mili, 62 Tex. Civ.) A! 620, 132 "Sw 
381, 383 [cit Cyc]; Rapid Transit R. 
Co. v. Edwards, 5d Tex, Civ. A. 548, 
118 SW 8388. 

Va.—Lavenstein v. Maile, 146 Va. 
789, 182 SE 844; Carlton v. Boudar, 
118 Va. 521, 88 SE 174, 4 ALR 1480; 
Walton v. Miller, 109 Va. 210, 63 SE 
458, 182 AmSR 908. 

Wash.—Tobin v. Seattle, 127 Wash. 
664, 221 P 588; Norris v. Hadfield, 
124 Wash. 198, 218 P 934, 216 P 
846; Hellan v. Supply Laundry Co., 
94° Wash, 688, 163 P 9: Jaquith vi 
Worden, 73 Wash. 349, 132 P 338, 48 
LRANS 827; Jones v. Spokane, etc., 
BR tCo} 69" Washivis, Ley 20 haa 
142 [quot Cyc]; Nelson v. Bromley, 


55 Wash. 256, 104 P 251. 
W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 606, 95 SH 


28 [quot Cyc]. 

Wis.—Kingston v. Chicago, ete, R. 
Co., 191 Wis. 610, 211 NW 913; Olwell 
y. Skobis, 126 Wis. 308, 105 NW 777. 

Can.— Winnipeg Blectric SOO! avis 
Canadian Northern R. Co., 59 Can, S. 
C. 352, 50 DomLR 194; Grand Trunk 
R.°Go. v., ‘McDonald, 67>.Gans-s.) CC: 
268, 44 DomLR 189, 23 CanRCas 361; 
Dumphy v. Martineau, 42 Can. S, C, 
224, 

Man.—Edwards v. Central Dray 
Co., 32 Man. 198, 68 DomLR 462, 
[1922] 2 WestWkly 758. 

[a] “It is primer law that if A 
and B negligently injure C, C may 
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the concurring negligence of one is no excuse or de- 
fense to another;* each is liable for the whole, even 
though another was equally culpable,* or contributed 
in a greater degree to the injury;° no consideration 
is to be given to the comparative degrees of neghi- 
gence® or culpability,’ or the degrees of care owing ;* 
and further inquiry as to proximate cause is not 
While, in order to create a joint lia- 
bility for an injury, the negligent acts of the parties 
sought to be charged must have concurred in pro- 


pertinent.® 


NEGLIGENCE 


ducing it,!° yet, where there is the necessary con- 


recover his damages from one or the 
other or both.’ Berry vy. St. Louis, 
etc., R. Co., 214 Mo.,593, 598, 114 SW 
27. 

{b] Mlustrations.—(1) Where one 

deposits some sand on a vacant lot, 
which sand he then sells to another 
who deposits more thereon, and the 
pressure of the whole pile injures 
an adjoining wall, the first person 
is liable for the whole damage, al- 
though his act alone might not have 
caused the injury, it being a con- 
tributing cause. Barnes v. Master- 
son, 38 App. Div. 612, 56 NYS 939. 
(2) Where the negligence of the own- 
er and independent contractor both 
contributed to the injury: they are 
jointly liable. Consolidated Ice 
Mach. Co. v. Keifer, 134 Ill. 481, 25 
N= 799, 23 AmSR 688, 10 LRA 696 
[aff 26 Ill. A. 466]; Beninghoff v. 
Futterer, 176 Ill. A. 579. (3) One 
who superintends, although gratui- 
tously, work done or the land of an- 
other, is liable, jointly with the own- 
er of the land, for damage caused by 
the negligence of both. Hawkesworth 
v. Thompson, 98 Mass. 77, 93 AmD 
137. 
Creating, and failing to act 
upon, condition.—‘‘Where one party 
has, by his negligence brought about 
a condition, and another party is 
guilty of negligence in not recogniz- 
ing and acting upon such condition, 
and a third party, without negligence, 
is injured by reason of the joint neg- 
ligence of the two parties, he may 
recover against both.” Austin Elec- 
tric R. Co. y. Faust, 63 Tex. Civ. A. 
91, 101, 183 SW 449. 

Concurring cause as proximate 
cause see infra §§ 485-488. 


3. . Si—Pacifie -Tel., ete, Co. v. 
Parmenter, 170 Fed. 140, 95 CCA 
382. 

Ala.—Demopolis Tel. Co. v. Hood, 
212. Ala., 216,102, S 35. 

Ark.—Southwestern, Tel., ete., Co, 


v. Bruce, 89 Ark. 581, 117 SW. 564. 
Del.—Dwarkin vy. Johnson, 30 Del. 
581, 110 A 44. 


Til. Tebow v. Wiggins Ferry Co., 
241 Ill. 582, 89 NE 658 [aff 147 Ill. 
A. 287]. 

Ind.—Logansport v. Smith, 47 Ind. 
A. 64, 93 NE 8838; Louisville, etc., R., 
etc., Co. v.\Hynes, 47 Ind. A. 507, 91 
NE 962. ; 

Kan.—Swayzee v. Augusta, 113 
Kan. 658, 216 P 265. 

Ky.—Hackworth v. Ashby, 165 Ky. 
796, 178 SW 1074; Newport St. R. 
Co. v. Johnson, 2 Kyl 225, 11 Ky. 
Op.i35. 

Minn.—Holmberg y. Villaume, 158 
Minn. 442, 197 NW 849; Pelowski v. 
J. R. Watkins Medical Co., 120 Minn. 
108, 139 NW 289, 618. 

Nebr.—Koehn vy. 114 
Nebr. 106, 206 NW 19. 

N. Y.—Spooner v. Brooklyn City R. 
Co., 54 N. Y. 230, 183 AmR 570 [rev 
36 Barb. 217 (reaff 31 Barb. 419)]; 
Burd v. Bleischer, 208 App. Div. 499, 
203 NYS 754; Hancock y. Steber, 208 
App. Div. 455, 204 NYS 258; Anastasio 
v. Hedges, 207 App. Div. 406, 202 
NYS 109. 

Oh.—HEast Ohio Gas Co. vy. O'Hara, 
17 Oh. A. 352; Pittsburgh, etc., R. Co. 
Ne ceritzs 1OnwA. 119.17 Oh Circe 
Neus. oy 34 Oh Cire \Cl 44d: 

Pa.—Smith v. Yellow Cab Co., 285 


Hastings, 


'50, 


Pa, , 229; 232, 132 A 124;) Smith. v. 
Reading Transit, etc., Co., 282 Pa. 
p11, 128 A 439; Burrell Tp. v. Un- 
capher,- 11%) Pas 353, 1 “AL 619%) 02 
AmSR 664. 

Texi—Gulf, sete: R. Co. .v. Me- 
Whirter, 77 Tex. 356, 14 SW 26, 19 
AmSR 755. 

Sask.— Hunter v. Saskatoon, 12 
Sask. L.. 354, 48 DomLR 68, [1919] 


2 WestWkly 872. 

‘Tt is no answer by one who is 
guilty of negligence to say that the 
joint negligence of another person 
combined to produce the injury com- 


plained of.’ Smith v. Yellow Cab 
Co., supra. 
4 Crandall Goodrich Transp. 


Co., 16 Fed. 75, 11 Biss, 516; Field v. 
Gowdy, 199 Mass. 568, 85 NE 884, 19 
LRANS 2386; Laine y. Consolidated 
Vermillion, ete., Co., 123 Minn. 254, 
143 NW. 783; McClelJan v. St. Paul, 
ete:, R. Co., 58 Minn. 104, 59 NW 978; 
Ricker v,. Freeman, 50 N. H. 420, 9 
AmR 267. 

5. Wolff Mfg. Co. v. Wilson, 46 
Tll.~A.. 381. 


in® ALME37: 711 TSP «956s 
Barrett v. Third Ave, R. Co., 45 N. Y. 
628 [aff 31 N. Y. Super. 568, 8 Abb 
PrNS 205]; Schneider v. Second Ave. 
R.. Go:,2 59 IN. Y.-Super,. 536,, 15..NYS 
556 [aff 183 N. Y. 583 mem, 30 NE 
752 mem]; Austin Blectric R. Co., v. 
Faust, 63 Tex. Civ.-A., 91, 133. SW 
449; Carlton v. Boudar. 118 Va. 521, 
88 SE 174,.4 ALR 1480. 

7 Brown v. Coxe, 75 Fed. 689; 
Schneider v. Second Ave. R. Co., 59 
N. Y. Super. 5386, 15 NYS 556 [aff 133 
N.Y. 583 mem, 30 NE .752 mem]; 
Bunting v. Hogsett, 139 Pa. 363, 21 

i he 33, 34, 28 AmSR 192, 12 LRA 
268. 

8 Gooch y. Georgia Marble Co., 
151 Ga. 462, 107 SE 47 [answering 
cert questions 27 Ga. A. 80, 107, SE 
422]; Fulton Ice, etc., Co. v. Pece, 29 
ya. A, 507, 116 SE 57; Sternfels v. 
Metropolitan St. R. Co., 73 App. Div. 
494, 77 NYS 309 [aff 174 N. Y. 512 
mem, 66 NE 1117 mem]; Bunting v. 
Hogsett, 139 Pa. 363, 21 A 31, 38, 34, 
23 AmSR 192, 12 LRA 268; Carlton-v. 
Boudar, 118 Va. 521, 88 SE 174, 4 
ALR 1480. i 

9. Brown v. Kansas Natural Gas 
Co., 259 Fed. 493, 170 CCA 658; Mem- 
phis Cons. Gas, etc., Co. v. Creighton, 
183 Fed. 552, 106 CCA 98, 

10. Brese v. Twin Falls Land, 
etc., Co., 24 Ida. 266, 1383 P 673, 46 
LRANS 1187; Chicago, etc., R. Co. v. 
Scates, 90 Ill. 586; Yeazel y. Alex- 
ander, 58 Ill. 254; Mooney v. Third 
Ave.).R..,Co., 2. NYCityCt.366;, Good- 
man v, Coal Tp., 206 Pa. 621, 56 A 
65; Rowland v. Philadelphia, 202 Pa. 
51 A 589; Wiest v. Electric Tract. 
200 Pa. 148, 49 A 891, 58 LRA 
666; Dutton v. Lansdowne, 198 Pa. 
563, 48 A 494, 82 AmSR 814, 53 LRA 
469; Hill v. American Stores Co., Inc., 
80 Pa. Super. 338; Howard vy. Union 
re Shs Co. 39, Pa. Dist: 99; 123),Pa. ‘Co. 
295. 

11. See supra text and note 2. 

12. Steenhuis v. Holland, (Ala.) 
115 S 2; Avery v. Wallace, 98 Okl. 
155, .224,P 515. 

{a] In an action against an owner 
of land for damages from a fire set 
by himself and his lessee, and which 


currence in producing the effect or result, or, in 
other words, where the negligence of two or more 
persons naturally and directly combines and co- 
operates to produce a single, indivisible injury to a 
third person, the rule that the persons guilty of 
the negligence are jointly and separately liable’ 
applies not only where the tort-feasors are acting 
together,” or there is a common design or purpose,** 
or concert of action,'* or a breach of a common 
duty owing by them,’ but also where their acts of 


was allowed to escape to plaintiff's 
land, the liability of defendant is not 
dependent upon the character of the 
rental agreement between him and 
his lessee, but rather upon the ques- 
tion whether in setting out the fire 
defendant and his tenant were acting 
together in the prosecution of a joint 
enterprise, and for their mutual 
benefit. Meadows v. Truesdell, (Tex. 
ee 56 SW 932. 

negligently driving a wagon (1) if 
the two defendants hired it jointly 
and were jointly in the possession of 
it, both are liable for the accident. 
Bishop v. Ely, 9 Johns. (N. Y.) 294; 
Davey v. Chamberlain, 4 Esp. 229, 
170 Reprint 701. (2) Also, in an ac- 
tion against two defendants to re- 
cover damages for the death of a 
hired horse resulting from neglect, 
ill-usage,-or want of proper and rea- 
sonable care, both defendants may be 
held liable where the contract of hir- 
ing, although made by one defendant, 
was in fact made on behalf of both 
and both used the horse and partici- 
pated in the tortious act complained 
of. Hambleton v. McGee, 19 Md. 43. 

13. Troop v.:.Dew, 150 Ark, 560, 
234 SW 992. 

14. Troop vy. Dew, supra; Chicago, 
ete.,, R. -Co.2¥.7 Marshall,38, ind; As 
217, 75 NE..973, 

[a] Concert without preconcert.— 
Where the negligent conduct of sevy- 
eral at the Same time and place com- 
bined in causing an injury, they act- 
ing in concert, all are liable, although 
they did not conduct themselves neg- 
ligently by preconcert. Chicago, etc., 
R. Co. v. Marshall, 38 Ind. A. 217, 75 
NE 9738. 


15. Ga.—Printup v. Patton, 91 Ga. 
422, 18 SE 311. 

Ill.—Consolidated Ice Mach. Co. v. 
Keifer, 1384 Ill. 481, 25 NE 799, 23 
AmSR 688, 10 LRA 696; Gibbons v. 
William Adams Co., 179. Ill. A, 12; 


Bireh v. Charleston Light, etc., Co., 
113° Ti). A. 229. 

Ind.—Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680. 

N. Y.—Creed v. Hartmann, 29 N. Y. 
591, 86 AmD 341; Newman y. Stuckey, 
57 Hun 589, 10 NYS 760. 

Oh.—Warren County v. Shurts, 10 


Oh. A. 219; Lehrer y. Cleveland R. 
Co., 20 OhNPNS 481. 
Pa.—Klauder v. McGrath, 35. Pa, 
128, 78 AmD 329. ; 
Tex.—Galveston,:.ete., R. Co... v. 
pane: 6 Tex, Civ. A. 160, 25 SW 
“Tf several persons are _ jointly 


bound to perform a duty, they are 
jointly and severally liable for omit- 
ting to perform or for performing it 
negligently.”’ Consolidated Ice Mach. 
Co. v. Keifer, 134 Ill. 481, 492, 25 NE 
799, 23 AmSR 688, 10 LRA 696 [quot 
Peru Heating Co. v. Lenhart, 48 Ind. 
A. 319, 95. NE 680, 682}. 

[a] Rule applies, although sources 
of duty are different, as where the 
duty of one person is imposed both 
by common law and ordinance and 
the duty of another is imposed by 
ordinance only. Gibbons vy. William 
Adams Co., 179 Ill. A. 12. 

[b] Care and management of 
property.—(1) Where it is the duty 
of each and all of two or more per- 
sons to keep certain property in a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In an action against two for 


\ 
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negligence are separate and independent,!® there is 
no voluntary, intentional concert of action between 
or among them,'* no community of design,’® or no 


common duty resting upon them.!® 


sons have entered upon a single undertaking to- 
gether, both are liable for an injury resulting from 
the negligence of one in carrying it out.2° An agree- 
ment whereby one defendant, after the suit has 


NEGLIGENCE 


Where two per- | lability.?+ 


been begun, buys out the interest of the other de- 


[§ 477] A. Definition and Nature in General. In 
the law of negligence ‘‘proximate cause’' has vari- 
ously been defined as: That which immediately pre- 


reasonably safe condition, they are 
jointly responsible for an injury re- 
sulting from negligence in failing to 
- keep the property in that condition. 
Orr v. Dawson Tel. Co., 35 Ga. A. 560, 
133 SE 924. (2) The joint owners of 
property are jointly and severally 
liable for injury or damage resulting 
from a negligent failure to keep the 
property in proper repair or in a rea- 
sonably safe and .proper condition. 
Hendrix v. Corning, 201 Mo. A. 555, 
214 SW 253; Murphy v. Rochester 
Tel. Co., 208 App. Div. 392, 203 NYS 
669 [aff 240 N. Y. 629 mem, 148 NH 
735 mem]. (3) The several owners 
of three adjacent lots, upon which 
stand three brick buildings, with a 
common front wall, to which the par- 
tition walls attach, are jointly liable 
for the wrongful death of a person 
killed in the street by the falling of 
this front wall, which, after the rest 
of the buildings were destroyed by 
fire, was allowed to remain standing 
for a month after the fire, although 
dangerously insecure all that time. 
Simmons v. Everson, 124 N. Y. 319, 
26 NE 911, 21 AmSR 676. (4) Case 
lies against three proprietors of a 
stage coach for an injury caused by 
the negligent management thereof by 
one of them. Trespass also lies 
against the one who drove the coach. 
Moreton vy. Hardern, 4 B. & C. 223, 10 
ECL 553, 107 Reprint 1042. 

16. Ala.—Steenhuis v. Holland, 
115 S 2. 

Ga.—Orr v. Dawson Tel. Co., 35 Ga. 
A. £60, 133 SEH 924; Scearce v. Gaines- 
ville, 38 Ga. A. 411, 126 SE 883; Akin 


vy. Brantley, 26 Ga. A. 326, 106 SE 
214. 

Ind:—Cleveland, etc.,R.- Co, v. 
Hilligoss, 171 Ind. 417, 86 NE 485, 


131 AmSR 258. 

Ky.—Clinger v. Chesapeake, etc., 
R..Co., 128 Ky. 736, 109 SW 315, 33 
KyL 86, 15 LRANS 998. 

Nebr.—Robertson y. Chicago, etc., 
R. Co., 108 Nebr. 569, 188 NW 190. 

N. Y.—Burd v. Bleischer, 208 App. 
Div. 499, 203 NYS 754. 

Okl.—Avery v. Wallace, 98 Okl. 
155, 224 P 515; Selby Oil, etc., Co. v. 
Rogers, 94 Okl. 269, 221 P 1012; 
Walters v. Prairie Oil, ete., Co., 85 
Okl1. 77, 204 P 906; Northup v, Eakes, 
72 Okl. 66, 178 P 266. 

S. C.—Pendleton v. Columbia R., 
ete., Co., 183° S.C. 326, 131 SH 265. 

Vt.—Sharon v. Anahama Realty 
Corp., 97 Vt. 336, 123 A 192. 

Wash.—Tobin v. Seattle, 127 Wash. 
664, 221 P 583. 

“Injury arising from the concur- 
ring negligence of joint tort-feasors, 
whether acting together or independ- 
ently, may be redressed by joint or 
several action.” Steenhuis v. Hol- 
land, (Ala.) 115 S 2, 3. ‘ 

“While several may be guilty of 
several distinct negligent acts, yet, 
if their concurrent effect is to pro- 
duce an actionable injury, they are 
all liable therefor.’’ Clinger v. Chesa- 
peake, etc., R. Co., 128 Ky. 736, 740, 
109 SW 315, 33 KyL 86, 15 LRANS 
998. 


(45 C. J.—57] 


IX. PROXIMATE CAUSE! 
[By Apert DeForest Trier] 


from which the 


[a] Concurrence in time and 
place.—(1) Joint liability exists for 
Separate acts of negligence where 
such separate acts are concurrent as 
to time and place and unite in set- 
ting. in operation a single force 
which produces the injury. Troop v. 
Dew, 150 Ark. 560, 234 SW 992. (2) 
“Where direct personal. injury is oc- 
casioned by the separate but concur- 
rent negligence of two parties at one 
and the same time, an action will lie 
against one and all of them.” Doeg 
v. Cook, 126 Cal. 213, 218, 58 P 707, 
77 AmSR 171. 2 

[b] Impossibllity of determining 
proportionate contribution to injury. 
—Where separate and independent 
acts of negligence of two persons are 
the direct cause of a single injury to 
a third person and it is impossible to 
determine in what proportion each 
contributed to the injury, each is re- 
sponsible for the whole injury. Slater 
v. Mersereau, 64 N. Y. 138 [aff 5 Daly 
445]; Burd v. Bleischer, 208 App. Div. 
499, 203 NYS 754. And see Gardner 
v. Friederich, 25 App. Div. 521, 49 
NYS 1077 [aff 163 N. Y. 568 mem, 57 
NE 1101 mem] (the rule that, if the 
concurrent or successive negligence 
of two persons, combined together, 
results in injury to a third person, he 
may recover damages of either or 
both, obtains, although it may be dif- 
ficult to determine in what propor- 
tion each of the wrongdoers contrib- 
uted to the injury). 

Admissibility, of evidence of inde- 
pendent negligent acts of several de- 
fendants see infra § 804. 
feu U. S.—The Adour, 21 F, (2d) 

Fla.—Louisville, ete. R. Co. v. 
alors 67 Fla. 257, 65 § 8, LRA1915C 


Ga.—Orr v. Dawson Tel. Co., 35 Ga. 
A. 560, 133 SE 924; Scearce v. Gaines- 
ville, 38 Ga, A. 411, 126 SE 883. Com- 
pare United Cigar Stores Co. v. Geor- 
gia R., etc., Co., 27 Ga. A. 198, 107 SE 
781 (where two or more persons or 
corporations acting independently, 
without concert, plan, or agreement, 
damage or injure another’ person, 
each is liable for his portion of the 
damage, and they are not jointly 
liable, and cannot be sued in a joint 
action, especially where the damage 
is not the ordinary and natural re- 
sult of the preceding negligence). 

Nebr.—Robertson v. Chicago, etc., 
a5 Co.,,. 108 Nebr. 569, 188 NW 

N. H.—Carpenter v. W. H. McEl- 
wain Co., 78 N. H. 118, 97 A 560. 

N. J.—Lombardi v. Yulinsky, 98 
Ned 832,119 A873. 

N. Y¥.—Hancock v. Steber, 208 App. 
Div. 455, 204 NYS 258. 

Okl].—Walters v. Prairie Oil, etc., 
Co., 85 Okl, 77, 204 P 906; Northup v. 
Bakes, 72 Okl. 66, 178 P 266. 

S. C.—Pendleton yv. Columbia R., 

CO. 0 L8si Sy Co 826. 131 SE 
265. 


Va.—Carlton v, Boudar, -118 Va. 
521, 88 SE 174, 4 ALR 1480; Walton 
v. Miller, 109 Va, 210, 68 SE 458, 132 


One satisfaction. 
of joint and several liability on the part of two or 
more persons for an injury arising from concurrent 
negligence,?? only one satisfaction may be had.?? 
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fendant, and assumes his liabilities in the business 
in the prosecution of which plaintiff’s injury oe- 
curred, will not relieve the latter defendant from 


Notwithstanding the existence 


cedes and produces the effect,? as distinguished from 
a remote,*® mediate, or predisposing cause;* that 


fact might be expected to follow 


AmSR 908. 

[a] Common duty.—(1) Where 
the injury is the result of the neglect 
to perform a common duty resting on 
two or more persons, although there 
may be no concert of action between 
them, they may be sued jointly. 
(Birch vy. Charleston Light, ete., Cos 
113 Ill. A. 229; Warren County v. 
Shurts, 10 Oh. A. 219), (2) or sepa- 
rately (Warren County v. Shurts, 
supra). (3) Breach of common duty 
eres. See Supra text and note 


18. The Adour, 21 F. (2d) 858; 
Pendleton yv. Columbia R., etc., Co., 
133 S. C. 326, 181 SE 265; Carlton v. 
Boudar, 118 Va. 521, 88 SE 174, 4 
ALR 1480; Walton v. Miller, 109 Va. 
210, 63 SE 458, 132 AmSR 908, 

19. Carlton v. Boudar, 118 Va. 521, 
88 SE 174, 4 ALR 1480; Walton v. 
Miller, 109 Va. 210, 68 SE 458, 132 
AmSR 908. ; 


vig Newman v. Stuckey, 10 NYS 
al. Alexandria Min., ete., Co. v. 


Painter, 1 Ind. A. 587, 28 NE 113. 
22. See supra text and note 2. 
23. Cleveland, etc., R. Co. v. Hilli- 

goss, 171 Ind. 417, 86 NE 485, 131 

AmSR 258; Banzhof v. Roche, 228 

Mich. 36, 199 NW 607; Myers v. Ken- 

nedy, 306 Mo. 268, 267 SW 810; Bar- 

rett v. Third Ave. R. Co., 45 N. Y. 628 

ee 31. N. Y. Super. 568, 8 AbbPrNS 

Liability for torts generally see 
Torts [38 Cyc 491]. 

Release of one joint tort-feasor as 
release of all: 

Generally see Release [34°Cyc 1086]. 

Sa es judgment see Judgments § 
1. Contributory negligence as 

proximate cause of injury see infra 

§§ 528, 529. 

Proximate or remote cause as af- 
feoting law of compensatory dam- 
ages see Damages §§ 69-85. 

2. Longabaugh y. Virginia City, 
etc., R. Co., 9 Nev. 271; Hoffman v. 
King, 160 N. Y. 618, 55 NH 401, 738 
AmSR 715, 46 LRA 672; Murphy v. 
New York, 89 App. Div. 93, 85 NYS 
445; Trapp v. McClellan, 68 App. 
Div. 862, 74 NYS 130; Mancuso v. 
Cleveland R. Co., 23 Oh, A. 498, 155 
NE 248. 

3. Birmingham Southern R. Co. v. 
Harrison, 203 Ala, 284, 82 S 534; 
Travelers’ Ins, Co. v. Murray, 16 
Colo... 296, 26 P 774, 25 AmSR 267; 
Longabaugh vy. Virginia City, etc., 
R. Co., 9 Nev. 271. 

[a] “Proximate cause’ means the 
direct efficient cause of injury as 
distinguished from the ‘indirect re- 
mote cause. Birmingham Southern 
R. Co. v. Harrison, 203 Ala. 284, 82 
$584," -- 

4. Denver, etc., R. Co. v. Sipes, 26 
Colo. 17, 238,. 55, P. 1093; Blythe v. 
Denver, etc., R. Co., 15 Colo, 3338, 25 
P.702, 22 AmSR 403, 11: LRA 615; 
Burlington, ete., R. Co. v. Budin, 6 
Colo. A. 275, 40 P 5038, 504; Boyce 
v. Chicago, ete., R. Co., 120° Mo. A, 
168, 96 SW 670. 
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without the coneurrence of any unusual circum- 
stance;® that without which the accident would not 
have happened,® and from which the injury or a like 
injury might reasonably have been anticipated ;’ the 
efficient cause—the one that necessarily sets the 
that which stands next in 
causation to the effect—not necessarily in time or 
_space, but in causal relation;® the nearest independ- 
ent cause which is adequate to produce and does 
bring about an accident;° a continuous succession 
of events without an intermediate cause, so linked 
that they become a natural whole, unbroken by any 
new. cause or undisturbed by any 
cause ;! and that which sets in motion the dominat- 
ing agency that necessarily. proceeds through other 


other causes in operation ;® 


5. Antler v. Cox, 27 Ida. 517, 149 | tionable 


P73; Trapp .v: tacoma 68 App. 
Div. 362, 74 NYS 13 
6. Flagstaff Vv. canner’ 3:5 Ariz 


184, 202. P 401, 23 ALR 661; Inspira- 
tion Cons. Copper Co. Vv. Conwell, 21 
Ariz, 480, 190 P 88; Overton v. Louis- 
ville, 227 Ky. 289, 598 SW 968; West- 
ern Union Tel. Co, v. Coleman, C TEX. 
Civ. A.) 284 SW 279. 

7, Diehl v.. A: P.-Green Fire 
Brick Co., 299 Mo. 641, 253 SW 984; 
Gulf, ete., R. Co. v. ‘Locker, (Tex. 
Civ. "A.) 264 SW 595. 

8 U. S—McGill v. Michigan SS. 
Co., 144 Fed. 788, 75 CCA 518 [cer- 
tiorari den 203 U.S. 593, 27 SCt 782, 
51 L. ed. 332]; Demolli v. U._S., 144 
Fed. 363, 75 CCA 365, 6 LRANS 424, 
7 AnnCas 121; The Germanic, 124 
Fed. 1, 59 CCA 521 [aff 196 U. S..589, 
25 SCt 317, 49 L. ed. 610]. 

Cal.—Hawthorne vy. Siegel, 88 Cal. 
159, 25 P 1114, 22 AmSR 391; Hill 
Vv. Jacquemart, | 55 Cal. A. 498, 203 P 
1021. 

Tll.—Mallen v. Waldowski,: 208 Ill. 
87, 67 NE 409. 


Ind. —Cleveland, Cons. Vv. 


etc., 


Bi 
Powers, 173 Ind. 105, 88 NE 1073, 89! 


NE 485; Sarber v. Indianapolis, 72 
Ind. A. 594, 126 NE: 330; Republic 
Iron, -etc.,,,.Co..v., Lulu, 48 Ind. A. 


T.—Atchison, etc., R. Co, v. 
Dickens, 7, Ind. T. 16, 103 SW 750. 

Ky.—Neison Creek Coal Core sy: 
‘Bransford,-189 Ky. 741, 225 SW 1070. 

Mo.—Holman v. E. . Souther Iron 
Go., 152 -Mo.A. 672, 133 SW. 379. 

N. J.—Kelson v. Public Serv. R. 
Coy) 94-Ne ed. La.) 527.5010; A913; 
Comer v. Meyer, 78 N, J. L. 464, 
74 A 497, 29 LRANS 597. 

N. Y.—-Wheeler v. Norton, 92 App. 
Div. 368, 86 NYS 1095; 
Nassau Electric R. 1OO,; 41 App. Diy. 
213, 58.NYS 490, 

Okl. — Cushing Gasoline 
Hutchins, 93 Okl. 13, 219 P 408. 

Utah.—Edgar v. Rio Grande West- 
ern R. Co., 32 Utah 330, 90 P 745, 125 
AmSR 867, 11 LRANS 738. 

Va.—Danville R.,; ete., Co. v. Hod- 
nett, 101 Va. 361, 43 SE 606. 


9. ‘Ala.—Godfrey v. Vinson, 215 
Ala. 166,. 110.8. 138; 
Colo.—-Carlock vy. Denver, etc, R. 


Co.,'55 Colo. 146, 133. P 11038. 

Tll.—Pullman Palace Car Co.. v. 
Laack, 143 Ill. 242, 262, 32 NE 285, 
18 LRA 215; McRae vy. "Hill, 126 Il. 
A. 349. 

Ky.—Cundiff v. Owensboro, 193 Ky. 
168, ‘285° SW 15; 
ete., R. Co. v. Miller, 176 Ky., 701, 197 
sw 403; Paducah Tract, Co. v..Weit- 
lauf, 176 Ky. 82, 195 SW 99, LRA 
1917F 353. 


Mo.—Dickson y. Omaha, etc. R. 
Co., 124 Mo. 140, 27 Sw 476, 46 
AmSR 429, 25,LRA 320. 

Va.—Appalachian Power Co,  v. 


Hale, 133 Va, 416, 113 SE 711. 

See also infra § 481, 

{a] “Proximate cause”’ means 
next in relation to cause and effect, 
and, together with word “remote,” 
is used to distinguish between ac- 


1 GQO.; 


Turner. v.° 


COs 4 ke 


'| ete., 


South Covington, 
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cause’ which in 


independent 


and, nonactionable negli- 
gence. Godfrey v. Vinson, 215 Ala. 
166, 110 S 13. 

[b], Proximity in point of time or 
space, however, is not a part of the 
definition. That is of no importance, 
except as it may afford evidence for 
or against the proximity or causa- 
tion. Dickson v, Omaha, etc., R. Co., 
124 Mo. i140, 27 SW 476, 46 AmSR 
429, 25 LRA "320; Chesapeake, etc., R, 
Co. v. Wills, 11i Va. 32, 68 SE 395, 
32 LRANS 280 

10. Yeates vy. Illinois Cent. R. Co., 
241 Ill. 205, 89 NE 338. 

11. Lorang v. Alaska SS. Co., 2 F. 
(2d) 3800. 

12. Chicago, etc., R. Co. v. Dinius, 
170 Ind. 222, 84 NE 9; Godbey v. 


| Grinnell Electric, ete., Co., 190 Iowa 
| 1068, 181 NW 498; Nelson Creek Coal 


Co. y, Bransford, ¥89 Ky. 741, 225 
SW 1070 
13. Salsedo v., Palmer, 278 Fed. 


92, 23 ALR 1262; McGovern y. Deg- 
non-McLean Contracting Co., 120. App, 
Div, 524, 105 NYS 408. 
14. Salsedo.v. Palmer, 278. Fed. 
92, 28 ALR 1262; McGovern v. Deg- 


non-McLean Contracting Co., 120 App. | 


Div, 524, 105 NYS 408 

15. U. S.—Winona .v. Botzet, 169 
Fed, 321,-94 CCA 568, 23 LRANS 204; 
Goodlander Mill Co. v. Standard Oi] 
ey 63 Fed. 400, 11 CCA 253, 27 LRA 


Ala.—Western R. Co. v, Mutch, 97 
Ala. 194, 11 S 894, 38 AmSR 179, 21 
LRA 316. 

Ariz.—Douglas v. Burden, 24 Ariz. 
95, 206 P 1085, 

Cal.—Baillargeon yv. Myers, 180 Cal. 
504, 182° P' 37; Bosqui v.. Sutro.R. 
131 Cal. 390, 63. P 682; Wurl v. 
Watson, 67 Cal. A. 625, 228 P, 43. 

Colo.—Lyons vy. Watt, 43 Colo. 238, 
95,P 949, 18 LRANS 1135. 

Conn.—Nehring v. Connecticut Co., 
86 Conn. 109, 84 A 301, 524, 45 
LRANS 896, 902; Miner vy. McNamara, 
81 Conn, 690, 72. A 138, 21 LRANS 
477; Smith v. Connecticut R., ete., 
CO, 00. KOGDNS . BO Salin6'T oi AareBee5) abet 
LRANS 707. 

Ida.—Pilmer v. Boise Tract. 
14 Ida. 827, 94'P 432, 125 
15 LRANS 254. 

Til.—McClure v. 


AmSR 161, 


Hoopeston Gas, 
Co., 303 Ill. 89,185 NE 43, 25 
ALR. 250. Fatt 220) THe. A) 668.) 
O’Rourke vy. Louisville, ete., R. Co., 
197 Ill, A. 45; Smiley v. Barnes, 196 
Ti A530; Millostan v. Chicago, 148 
vit Se 540: Strojny v. Griffin Wheel 
Co., 116 THT wAS 550;, Wabash R. Co, v. 
Coker, 81 Ill. A. 660. 
Ind.—Louisvile, etc, Ferry Co. v. 
Nolan, 135 Ind. 60, 34 NE 710; Kist- 
ner v. Indianapolis, 100 Ind. 210; 
Mogle v. Poledor, 84 Ind. A. 710, 151 
NE 142; Moran. v. Poledor, 84 Ind. A. 
266, 151 NE 140; Sarber v. Indianapo- 
lis} 72° And: A 594, 
Michigan City Gas, etc., Conve Dibka} 
54 Ind, A... 248, 100 'NE 877; In- 
dianapolis v 
NE 334; indigeapolis Tract., etce., Co. 
vy, Springer, Alte) Ace apy 


| etc., R,.Go.. 


Co,;! 


126 NE_ 330;) 


Sliper, 48 Ind. A, 38, 95: 
93 NE. 


ORR 
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causes as mere instruments or vehicles in the natu- 
ral line ef causation to the result in controversy.*? 
‘“Proximate cause,’’ it has been said, 
which is involved the idea of necessity, and one 
from which the effect must follow,1* while ‘‘ 
cause,’’ although necessary for the existence of the 
effect, is one the existence of which does not neces- 
sarily imply the existence of the effect.14 
prehensive definition, and one which is, perhaps, 
most often stated, is that proximate cause is any 


is one in 


remote 


A com- 


natural and continuous sequence, 


unbroken by any efficient intervening cause, pro- 
duces the result complained of and without. which 
the result would not have occurred.'® 
definitions have been given, and synonyms stated or 


Other similar 


Iowa.—Liming y. Illinois Cent. R. 
Co., 81 Iowa 246, 47 NW 66. 

Kan.—St. Louis, étc. py? Covrye 
Justice, 80 Kan. 16, 101 P 469. : 

Ky.—Paducah Tract. Co. v. Weit- 
lauf, 176 Ky. 82, 195 SW 99, LRA 
1917F 353; Louisville v. Hart, 143 
Ky. 171, 136 SW 212,35 LRANS 207; 
Setter vy. Maysville, 114 Ky. 60, 69 
SW 1074, 24 KyL 8238. 

Mo. —Kennedy Vi Independent 
Quarry, etc.,, Co. 291 ‘SW, 475; Ja- 
quith v, Fayette R. Plumb, Inc., 254 
SW 89; Dickson y. Omaha, etc, Re 
Cox, 124 Mo. 140, 27 SW 476, 46° Am 
SR’ 429, 25 LRA 320; Hudson v. Wa- 
bash Western R, Co., 101.Mo..13, 14 
SW 15; Stokes v. Springfield Wagon 
Co. (A.) 289 SW 987; George v. 
Kansas City Southern R. Co.,. (A.) 
286 SW 130; Holman y. E. E. Souther 
Iron. /@o.4 152 Mo. A, 672, 133 SW 
379; Hull v. Thomson Transfer Cos 
135 Mo. A. 119, 115 SW 1054; Saxton 
v. Missouri Pac. R. Co,,. 98 Mo... A. 
494, 72 SW 717; Glick \; 7 eaneas City, 
57 Mo. A. 97. 

Mont. —Kirby Vv. Gree Short Line 
R.'Co., 59 Mont. 425, 197 P 254; Wal- 
lace v. Chicago, etc., R. Co., 48. Mont. 
427, 138 P 499; Therriault v. Eng- 
land, 43 Mont. 376, 116 P 581; Mize 
v. Rocky Mountain Bell Tel. Co., 38 
Mont. 521, 100 P 971, 129 AmSR 659, 
16 AnnCas 1189, 

Nebr.—Steenbock vy. Omaha Coun- 
try Club, 110 Nebr. 794, 195 NW 117; 
Williams v. Hines, 109 Nebr. 11, 189 
NW 623; Johnson _y. Omaha, 108 
Nebr. asi, 188 NW 122: Spratlen Vv. 
TER 100 Nebr. 844, 161 NW 573. 


M.—Lutz vy. Atlantic, ete, R. 
ca 6 N. M, 496, 30 P 912) 16 LRA 
N._Y.—ULeeds v. New York Tel. Co., 


178 N. Y._118, 70 NE 219; Rider Vv. 
Syracuse Rapid Transit R. Conant TL 
N. Y. 139, 63 NE 836, 58 LRA 125; 
Laidlaw v. Sage, 158 N, Wa 73.552 NE 
679, 44 LRA 216: Roedecker v. Metro- 
politan St. R. Co., 87, App... Div. 227, 
84 NYS 300; Purcell _ v. Lauer, 14 
one iv. 38, 43 Roan 988. 
—Hinnant v ioe via ber Powe 
Co., 187 N. G. 288, 121 SE 54 a 
N. D.—Johnson Vv. Minneapelis, ete., 
R. Co. 54.N. D. 351, 209 NW’ 786, 
Oh.—Piqua vy. Morris, 98 Oh... St. 
42, 120 NE 300,.7 ALR 129; Haas 
v. Kundtz, 94 Oh, St.:238, 113 NB 
826; Hocking Valley R. Co. v. Hel- 
ber, 91 Oh. St, 231, 110 NE 481. 
Okl.—Lusk Vv. Pugh, 159° Py 855.2 
Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 103 Or. 362, 204 P 492. 
Pa.—Frankel v. Norris, 252 Pa. 14, 
97 A 104, LRAI917E 272. 
Tex.—Hulen Vi lves, (Civic A.) 281 
SW 3850; Athens Electric Light, etc., 
Co.. v. Tanner, (Civ. A.) 225 SW 421; 
Kirby Lumber Co. vy. Cunningham, 


(Civ. A.) 154 SW 288; International, 


etc., R,.Co. a? Schubert, (Civ. A.) 136 
Sw’ 708; Paso, etc., oy Oy AWS 
Smith, 50 Tex Civ, A. '10, 108 SW 
988; Alice, etc., Tel. Co. v, Billings- 
ley, 33 Tex. Civ. A. 452, 77 SW 255; 
Kehner v. Lagerfelt, 27 Tex. Ve 
520, 66 SW 221. 


> HS $$ 
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disapproved,** and various tests have been laid | down by the courts for determining proximate cause, 


Va.—Chesapeake, etc, R. Co. 
Swartz, 115 Va, 723, 80 SE 568. 

W. Va.—Butcher y. West Virginia, 
ete., "R. Co., 37 W. Va. 180, 16. SE 
457, 18 LRA 519; Smith. v. Kanawha 
County -Ct., 33 W. Va. 7138, 11 SE 1, 
8 LRA 82. 

Wyo.~Lemos v. Madden, 28 Wyo. 
1 2OOV RIOT: x 

phir hot v. Toronto, 22 Ont. 
Sok: 


16. See cases infra this note. 
{a] Proximate cause has been de- 
fined as: (1) An act or omission 


which immediately causes, and with- 
out which the injury would not have 
happened. Miller v. Kelly Coal Co., 
239 Ill. 626, 88 NE 196, 130 AmSR 
245. Patt 145-1 A, 452]. (2). An 
active efficient cause, setting in mo- 
tion events bringing about result 
without intervention of force started 


from independent source. Slater v. 
T. C. Baker Co., (Mass.) 158 NE 
7178; Lynn Gas, etc., Co. v. Meriden 
F. Ins. Co., 158 Mass. 570, 33 NE 
690, 35 AmSR 540, 20 LRA 297; 
Strayer v. Quincy, etc., R. Co., 170 
Mo. A. 514, 156 SW 732. (3) An 


act which directly produced or con- 
curred directly in producing the in- 
jury. Baltimore, etc., R. Co. v. State, 
33 Md. 542: Troy v. Cape Fear, etc., 


R. Co., 99 N. C. 298, 6 SE 77, 6 Am 
SR 521; Missouri, etc, R. Co. v. 
Ryon, (Tex. Civ. A.) 177 SW = 525. 


(4) An act that immediately causes 
or fails to prevent an injury that 
might reasonably have been antici- 
pated as a result of the negligent 
act or omission charged, and without 
which such injury would not have 
occurred. Balzer v. Waring, 176 Ind. 
585, 95 NE 257, 48 LRANS 834; Engle 
vy. Director Gen. of R, Cos., 78 Ind. 


A. 547, 133 NE 138; Kingan v. Albin,. 


70 Ind: A. 493, 123 NE 711; Evans- 
ville Hoop, etc., Co. v. Bailey, 43 Ind. 
A, 153, 84 NE 549. (5) A cause that 
necessarily sets others in motion; 
that is, such cause which is shown 
to be active, operative, and continu- 
ing and probable and natural source 
of injury. Baltimore, ete., Co. Vv. 
Ranier, 84 Ind. A, 542, 149 NE 361 
(6) A cause that produced the re- 
sult in continuous sequence and 
without which it would not have oc- 
eurred, and one from which any man 
of ordinary prudence could have fore- 
seen that such a result was probable 
under all the facts as they existed. 
Whitt v. Rand, 187 N. C. 805, 123 
SE 84; Van Dyke v. Chadwick-Hos- 
kins Co., 187 N. C. 695, 122 SE 657. 
(7) Any act or omission that im- 
mediately produces or fails to pre- 
vent the injury, or that which di- 
rectly puts into operation another 
agency or force, or interposes an 
obstacle whereby injury is inflicted 
that would not have happened except 
for the neghigent act or omission. 
Wells v. Great Northern R. Co,, 59 
Or...165, -114. PB: 92,116, P 1070, 34 
LRANS 818, 825. (8) A cause from 
which a person of ordinary experi- 
ence and sagacity could foresee that 
the result might probably ensue. 
Wisconsin, etc., Lumber Co. v. Scott, 
453 Ark. 65, 289 SW 391. (9) One 
which in actual sequence undisturbed 
by any independent cause produces 
the result complained of. Brugge- 
man v. York, 259 Pa. 94, 102 A 415; 
Behling v. Southwest Pennsylvania 
Pipe Lines, 160 Pa. 359, 28 A 1777, 
40 AmSR 724. (10) Such an act or 
omission on the part of a responsible 
human being as in ordinary natural 
sequence immediately results in such 
injury. Zopfi v. Postal Tel. Cable Co., 
60 Fed. 987, 9 CCA 308; Missouri, etc., 
R. Co. v. Fowler, 61 Kan. 320, 59 P 
648; Basnight v. Atlantic, etc. R. 
Co.,. 111 N. GC. 592, 16 SE 3238; Chalk 
v.. Charlotte,-.etc., “R, Cov'*85:"N:-"¢. 
423, (11)-Such an act or series of 
acts of négligence which proximately 
contributes to an injury, when with- 
out such act or series of acts, injury 


would not have been inflicted. Koons 


& 


Sa 


v. Rook, (Tex. Commn. A.) 295 SW 
592 [aff (Civ. A.) 289 SW. 1077). 
(12) Such an act wanting in ordinary 
care aS actually aided in producing 
the injury as a direct or existing 
cause, Bleich v. Hmmett, (Tex. Civ. 
A.) 295 SW 223... (13) That act or 
omission which immediately causes 
or fails to prevent the injury; an act 
or omission occurring, or concurring 
with another, which, had it not hap- 
pened, the injury would not. have 
been inflicted. Nashville v. Singer, 
ete., Fertilizer 'Co.,° 127 Tenn. 107; 
153 SW 8388; Chattanooga Light, etc., 
Co. v. Hodges, 109 Tenn. 331, 70 SW 
616, 97 AmSR 844, 60 LRA 459; 
Anderson y. Miller, 96 Tenn. 35, 33 
SW 615, 54 AmSR 812, 31 LRA 604; 
Postal Tel.-Cable. Co. v. Zopfi, 93 
Tenn. 369, 24 SW 633; Hast Tennes- 
see; lete!,.). R;' Co, ves Kelly, 291° Tenn. 
699, 20 SW 312, 30 AmSR 902, 17 
LRA 691; Deming vy, Merchants’ Cot- 
ton-Press, etc., Co., 90 Tenn. 306, 17 
SW 89, 13 LRA 518. (14) That cause 
which naturally leads to, and which 
might have been expected to produce, 
the result. Hardware Mut. Casualty 
Co. v. Union Transfer, etc., Co., 205 
Ky. 651, 266 SW 362; Louisville 
Home Tel, Co. v. Gasper, 123 Ky. 128, 
135, 93 SW 1057, 29 KyL 578, 9 
LRANS 548 [quot Black L, and 
Pract.]; Doyle v. Southern Pae. Co., 
56 Or. 495, 108 P 201; Palmer v. 
Portland R., ete., Co., 56 Or. 262, 108 
P 211; Elliff v. Oregon R., etc., Co., 
53) OF: 665599) NP 17-69 (15) A cause 
that operates to produce particular 
consequences without the interven- 
tion of any independent unforeseen 
cause without which the injury 
would not have occurred. Schwartz 
v. New Orleans, etc., R. Co.,-110 La. 
534, 34 S 667; Strobeck v. Bren, 93 
Minn. 428, 101 NW 795; Hendrix v. 
Cooleemee Cotton Mills, 138 N. C. 
169, 50 SE 561. (16) That negligence 
which sets in motion a train. of 
events that in their natural sequence 
might and ought to be expected to 
produce an injury as undisturbed by 
any independent, intervening cause. 
Powell v. Walker, 195 Mo, A. 150, 135 
SW 532; Glenn v. Metropolitan St. 
R. Co., 167 Mo. A. 109, 150 SW. 1092. 
(17) That which might be expected 
to follow without the concurrence of 
any unusual circumstances. Trapp v. 
McClellan, 68 App. Div. 362, 365, 74 
NYS 130. [quot Century D.]. (18) 
That which naturally leads to or 


produces or contributes directly to: 


produce a result such as might be 
expected by any reasonable and pru- 
dent man as likely directly and natu- 
rally to follow or flow out of the 
performance or nonperformance of 
any act. Williams v. Atlantic Coast 
Line R. Co., 56 Fla. 7385, 48 S 209, 131 
AmSR 169, 24 LRANS 134; Moore v. 
Lanier, 52 Fla, 353, 42 S 462.. (19) 
The responsible cause, the cause 
which is the active, operative, con- 
tinuing, and natural source of the 
injury, or that which is the mov- 
ing cause and without which the 
injury would not have occurred, al- 
though subsequent events aided in 
bringing about the result. Cumber- 
land Tel., etc., Co. v. Kranz, 48 Ind. 
A. 67, 95 NE 371. (20) The superior 
or controlling agency as_ distin- 
guished from those causes which are 
merely incidental or subsidiary to 
such controlling or practical cause. 
Appalachian Power Co, v. Hale, 1338 
Va. 416,: 213 SH 711; Stuck ‘vy, “Ka- 
nawha, etc., R. Co., 76 W. Va. 453, 86 
SE 138. (21) “Negligence is a proxi- 
mate cause of an injury when in 
ordinary, natural sequence it causes 
or contributes to causing the injury, 
without an intervening independent 
efficient cause.”’ Woodbury v. Tampa 
Water Works Co., 57 Fla. 243, 246, 49 
S 556, 21 LRANS 1034, (22) .When 
an act or omission has bound up in it 
perils which, in the natural order of 
things, are liberated or eventuate 
through the conduct of a responsible 


human being, and which might have 
been anticipated,’ and injury results, 
the original act or omission is ‘‘prox- 
imate cause.” Fraser v. Chicago, 
ete., R. Co., 101 Kan, 122, 165 P 831, 
LRAI91I7F 749. (23) Other defini- 
tions and statements. Avtna Ins. Co. 
v. Boon, 95 U. S. 117, 24_L. ed. 395; 
Ruffin Coal, ete., Co. v. Rich, 214 Ala. 
6338, 108 S 596; Catlin y. Union Oil 
Co., 31 Cal, A. 597, 161 P 29; Tatom 
v. Seaboard Air Line R. Co., (Fla.) 
113 S 671; Woodbury v. Tampa Water 
Works Co., 57 Fla. 243, 49S 556, 21 
LRANS 1034; Benedict Pineapple Co. 
vy. Atlantic Coast Line R. Co., 55 Fla. 
514, 46 S 732, 20 LRANS 92; Florida 
Hast Coast R. Co. v. Wade, 53 Fla. 


620, 43 S 775; Terre Haute, etc., 
Tract, Co. v. Hunter, 62 Ind. A. 399, 
111 NE 344; Cumberland Tel., etc., 


Co. v. Kranz, 48 Ind. A. 67, 95 NH 
371; Story vy. Chicago, etc., R. Co., 79 
Iowa 402, 44 NW 690; Stephens v. 
Stephens, 172 Ky. 780, 189 SW 1143; 
Morrison v. Ironwood, 189 Mich. 117, 
155 NW 477; Ready v. Peavy El. Co., 
89 Minn. 154, 94 NW 442; Lyman v. 
Dale, 156 Mo. A. 427, 136 SW 760; 
Bell v, Rocherford, 78 Nebr. 310; 113 
NW 157 [den reh 78 Nebr. 304, 110 
NW 646, 126 AmSR 595]; Chicago, 
etc., R. Co. v. Martelle, 65 Nebr. 540, 
91 NW 364; Bryan vy. Hilton Lumber 
Co., 154 N. C. 485, 70 SE 936: Owen 
v. Cook, 9 N. D. 134, 81 NW 285, 47 
LRA 646; Mancuso vy. Cleveland R. 
Co., 23 Oh. A. 493, 155 NE 243; Hous- 
ton v. Maunula, 121 Or, 552, 255 P 
477; Brady v. Oregon Lumber SO. 
118 Or. 15, 245 P 732, 45 ALR 812 
[den reh 117 Or. 188, 2438 P 96, 45 
ALR 812]; Yoders v. Amwell EDs slice 
Pa. 447, 33 A 1017, 51 AmSR 750; 
Thackston v, Port Royal, etc., R. Co., 
40 S. C. 80, 18 SE 177; Joslin v: Lin- 
der, 26 S. D. 420, 128 NW .500; Dallas 
R. Co. v. Warlick, (Tex. Commn. A.) 
285 SW 302 [rev (Civ. A.) 268 SW 
512]; Fort Worth, ete. R. Co. v. 
Amason, (Tex. Commn. A.) 276 SW 
162 [aff (Civ. A.) 260 SW 204]; Berg- 
man Produce Co. v. American R, Ex- 
press Co., (Tex. Civ. A.) 262 SW 891; 
Rollow_v. Ogden City, 66 Utah 475, 
243 P 791, 

[b] “An act is the proximate 
cause of an event, when, in the natu- 
ral order of things and under the cir- 
cumstances, it would necessarily pro- 
duce that event, when it is the first 
and direct power producing the re- 
sult, the causa causans of the school- 
men.” Oakland Sav. Bank y. Murfey, 
68 Cal. A. 455, 462, 9 P 843 [quot 
Beach Contributory Negl.]. 

{[c] Strictly defined, an act is the 
“proximate cause’ of an event, 
when in the natural order of things 
and under the: particular circum- 
stances surrounding it such an act 
would’ necessarily produce that 
event; but the practical construction 
of ‘proximate cause’ by the courts 
is a cause from which a man of ordi- 
nary experience and sagacity could 
foresee that the. result might prob- 
ably ensue. Missouri, etc., R. Co. v. 
Miller, 45 Okl. 173, 145 P 367; Hous- 
ton, etc., R. Co. v. McDonough, 1 Tex. 
A. Civ. Cas, § 651, 

Literally, the term means the 
cause nearest to the effect produced, 
but in legal terminology the terms 
are not confined to their literal mean- 
ing. Gulf, etc., R. Co. v. Rowland, 90 
Tex. 365, 38 SW ‘756; Central Texas, 
OC.) Rey Com ve Hoard, ((fex, “Civ. Ac) 
49 SW 142. ; 

[fe] Probable cause.—(1) “Proxi- 
mate cause’ is probable cause, and 
“remote cause” is improbable cause. 
Joslin v. Lindin, 26 D. 420, 128 
NW 500; Lemos v. Madden, 28 Wyo. 
1, 200 PB: 791. (2) “Proximate cause 
is probable cause; and the proximate 
consequence of a given act or omis- 
sion, as distinguished from a remote 
consequence, is one which succeeds 
naturally, in the ordinary course of 
things." Swaim v. Chicago, ete., R. 
Co., 187 Iowa’ 466, 471, 174 NW 384 


900 [45 C.J.] 


chief of which are the test of natural, continu- 
ous sequence,'? and the test of probable conse- 
quences,'® or consequences which should have been 
Illustrations of what constitutes proxi- 
mate cause in relation to negligence generally are 
given in this chapter in connection with statements 
of the general principles or tests laid down,”° but for 
the application of the doctrine in relation to particu- 
lar branches of the law of negligence the articles 
dealing with those branches should be consulted.?1 

Inadequacy of. definitions and tests. But these 
definitions and tests?? are inadequate to afford a 
definite and invariable rule whereby a line can be 
drawn between those causes which the law regards 
as* sufficiently proximate and those which are too 


foreseen.!9 


[quot Watson v. Dilts, 116 Iowa 249, 
89° NW 1068, 93 AmSR 239, 57 LRA 
559]. (3) The “proximate cause” of 
an injury is, according to the experi- 
ence of mankind, probably that cause 
which leads to the event which hap- 


pened; and the “‘remote cause’’ is that- 


which would not, according to such 
experience, lead to such an event; 
and therefore “proximate cause” is 
to be determined by the average ex- 
perience of mankind. Dunn y. Cen- 
tral State Hospital, 197 Ky. 807, 248 
Sw 216. 

{f] “First cause,” “initial cause,” 
“efficient cause,’ and “proximate 
cause,” all mean the same thing in 
the law of negligence. Winchel- v. 
he ie 126 Wis. 271; 279, 105 NW 

[g] “Immediate” and “proximate” 
(1) are indiscriminately used to ex- 
press the same meaning. Longa- 
baugh' v. Virginia City,’ ete, aRo.Ca:, 
9 Nev. 271, 294. (2) But the cause 
of injury need not be the immediate 
cause in point of time or distance. 
See infra § 481. 

[h] “Principal cause” is not syn- 
onymous with “proximate cause.” 
Woolsey v. Brooklyn Heights R. Co., 
123 App. Div. 631, 108 NYS 16. 

{i] “Primary” cause and “proxi- 
mate’ cause are not synonymous. 
Hartman vy. Berlin, etc., Envelope 
Co., 71 Misc. 30, 127 NYS 187 [aff 146 
App. Div. 926 mem, 131 NYS 1119 
mem]. 

{i] “Direct cause” does not mean 
the same thing as “proximate cause.” 
Wills v. Ashland Light, ete., Co., 108 
Wis. 255, 261, 84 NW 998; Ward v. 


Chicago, etc.,. R. Co., 102 Wis, 215, 
78 NW 442. 

17. See infra § 481. 

18. See infra § 482. 

19. See infra §§ 483, 484. 

20. See infra passim § 480 et seq. 

21. See cross references at the 
head of this article. 


22. See supra this section.: 

. U. S.—Milwaukee, etec., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 
256; Bole v. Pittsburgh Athletic Club, 
ane Fed. 468, 123 CCA 5386, 46 LRANS 
602. 

Ark.—Pittsburg Reduction Co. v. 
Horton, 87 Ark. 576, 113 SW 647, 18 
LRANS 905. 

Colo.—Blythe v. Denver, etc, R. 
Co., 15,,Colo., 333, 25 P 702,22 AmSR 
403, 11 LRA 615. 

Iowa.—Eclipse Lumber’ Co. vy. 
Davis, 196 Iowa 1349, 195 NW 337. 

Ky.—Louisville v. Hart, 143 Ky. 
171, 136 SW 212, 35 LRANS 207. 

Me.—Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmSR 326. 

Md.—Baltimore v. Terio, 147 Md. 
330, 128 A 353. 

Mich.—Stoll y. Laubengayer, 174 
Mich. 701, 140 NW 532. 

Miss.—Cumberland Tel., etc., Co. v. 
Woodham, 99 Miss. 318, 54 S 890. 

Mo.—Saxon v. St. Louis Transfer 
Co., 145 Mo. A. 6938, 128 SW 104. 

N. M.—Lutz v. Atlantic, etc. R. 
a 6 N. M. 496, 30 P 912, 16 LRA 

etc., R. 


Or.—Salmi v. Columbia, 


NEGLIGENCE 


applicability of 


Co., 75 Or. 200, 146 P 819, LRA1915D 
834. 

Pa.—Scott v. Hunter, 46 Pa. 192, 
84 AmD 542; Wheelock v. Erie R. Co., 
61 Pa. Super. 145. 

Tenn.—Anderson yv. Miller, 96 Tenn. 
Ae 33 SW 615, 54 AmSR 812, 31 LRA 

04 


Tex.—Schaff v. Wilson, (Civ. <A.) 
269 SW 140. 

Vt.—Woodcock v. Hallock, 98 Vt. 
284, 127 A 380. 

Wyo.—Lemos v. Madden, 28 Wyo. 
200 eee ods g 

“Great ability and research have 
been expended in attempting to ar- 
rive at and determine upon some 
general definition of the terms ‘proxi« 
mate’ and ‘remote’ causes, and estab- 
lish a rule and a line of demarka- 
tion between the two. Such efforts 
appear to have been but partially 
successful. Both have received vanri- 
ous. definitions, though differently 
worded, amounting to practically the 
same thing. But, in almost every in- 
stance where they have been at- 
tempted to be applied, their applica- 
bility seems to have been. deter- 
mined by the peculiar circumstances 
of the case under consideration.” 
Blythe v. Denver, ete, R. Co., 15 
Colo.’ 333, 335,.25 P7102,’ 22 “AmSR 
403, 11 LRA 615. 

[a] The definitions of the term 
are easily given in general terms, but 
they are very difficult in practical 
application to the facts of each par- 
ticular case. There is, however, a 
marked distinction between thé proxi- 
mate cause of an accident and the 
proximate cause of the injury result- 
ing from the accident. Anderson vy. 
Miller, 96 Tenn. 35, 38 SW 615, 54 
AmSR 812, 31 LRA 604. 

{[b] It has been found impracti- 
cable to prescribe by abstract defini- 
tion, applicable to all possible states 


of fact, what is a proximate and 
what a remote cause. Cleveland ‘v. 
Bangor, 87 Me. 259, 32 A 892, 47 
AmSR 326. 


[c] “Many cases illustrate, but 
none define, what is an immediate or 
what is a remote cause. Indeed, 
Such a cause seems to be incapable 
of any strict definition which will 


suit in. every case.” Fairbanks v. 
Kerr, 70 Pa. 86, 89, 10 AmR 664. 
{[d] “The difficulty lies (1) in ap- 


plying the rule to the facts of any 
given case. In a general way, it 
may be said that, to ascertain 
whether or not a thing complained 
of is the proximate cause of an in- 
jury, it is necessary to determine 
what was the thing amiss, either of 
omission or commission, without 
which the injury or loss would not 
have occurred. It has sometimes 
been called the ‘moving’ cause or 
‘producing’ cause, or the ‘causing 
cause.’ Authorities recognizing the 
rule regarding proximate cause are 
valuable only as indicating the hold- 
ings of the courts upon a state of 
facts that may be more or less analo- 
gous to the facts under consideration 
in a given case.” Eclipse Lumber Co. 


[§ 477 | 


remote to be the foundation of an action; and the 


an announced definition must be 


determined by the peculiar facts and circumstances 
of the particular case,?* the question ordinarily be- 
ing one of fact for the jury. ; 

Contract of indemnity distinguished. It is impor- 
tant to note the distinction between the doctrine 
of proximate cause in its relation to liability for 
negligence and in its relation to a contract to indem- 
nify for the result of a given cause. 
case the liability is measured by the natural and 
probable consequences of the negligent act,?> while 
in the latter case the liability is measured by the 
contract itself, and the doctrine of proximate cause 
is applicable only to aid in determining whether or 


24 


In the former 


v. Davis, 196 Iowa 1349, 1355, 195 
NW 337. (2) “The difficulty has al- 
ways come up, when it has been at- 
tempted to apply these principles to 
a state of facts presenting more 
than one contributing cause or act 
that resulted in the wrong or injury 
complained of. Of course, when 
there is only one cause to which the 
injury or wrong is directly traceable, 
as when a person intentionally shoots 
another, or where a passenger on a 
railway train is injured by a defect 
in the car in which he is riding, 
there is no difficulty in determining 
what was the proximate cause of the 
injury. But, in cases in which there 
is more than one cause or act con- 
nected with or concerned in produc- 
ing the injury, the books are full of 
decisions determining which one of 
the causes or acts was the proxi- 
mate cause. As a result of the in- 
finite variety of cases presenting this 
question, it is easy to find authority 
that will 
side in almost any controversy in 
which a doubtful question arises. 
To attempt to:reconcile these cases 
would be the height of folly. In 
truth, when carefully studied, there 
is really little conflict between them. 
The apparent conflict grows out of 
the difference in facts to which must 
be applied the principle that con- 
trols. Or, as stated by Justice- Mil- 
ler, in Louisiana Mut. Ins. Co. v. 
Tweed, 7 Wall. (U. S.) 44, 19 L. ed. 
65, in speaking of this subject: ‘It 
would be an unprofitable labor te 
enter into an’examination of these 
eases. If we could deduce from them 
the best possible expression of the 
rule, it would remain after all to 
decide each case largely upon the 
special facts belonging to it, and 
often upon the very nicest discrim- 
ination.’ ” Louisville v. Hart, 143 
By 171, 178, 1836 SW 212, 35 LRANS 
207. 

[e] Rule of common sense.—(1) 
“Theorize as we may on the subject 
of proximate cause, it is in its last 
analysis a question of good common 
sense, to be solved by a wractical 
consideration of the evidence in each 
particular case.” Childs v. Standard 
Oil Co., 149 Minn, 166, 169, 182 NW 
1000 [quot Moores v. Northern Pac. 
R. Co., 108 Minn. 100, 121 NW 392]. 
(2) “The question of proximate cause 
of injury is in very many cases diffi- 
cult of determination. It is not a 
question of science or legal knowl- 
edge, as is said in Milwaukee, etc., 
R. Co..v. Kellogg, 94 U.. S. 469, 24 
L, ed. 256; but one to be decided upon 
common sense principles in the light 
of the surrounding facts and cir- 
cumstances of the case under con- 
sideration.” Baltimore v. Terio, 147 
Md. 330, 335, 128 A 353. To same 
effect Pennsylvania Steel Co. v. Wil- 
kinson, 107 Md. 574, 69 A 412, 16 
LRANS 200. 

24 See infra §§ : 

25. Travelers’ Ins. Co. v. Melick, 
65, Fed. 178, 12 CCA 544,.27 LRA 
629. And see infra §§ 482-484, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


apparently support each’ 


Ss 


High Line Canal, 


§§ 477-478] 


not the loss was caused solely by the accident or 
act against which the indemnity was given.?¢ 

[§ 478] B. Essential Element of Liability—1. 
Although a defendant may be negli- 


General Rule. 


26. Travelers’ Ins. Co. v. Melick, 
65 Fed. 178, 12 CCA 544, 27 LRA 629. 

Generally see Fire Insurance §§ 
429-446; Life Insurance §§ 290-308; 
and other insurance titles. 

27. S.—Santa Fe, etc., R. Co. v. 
Hurley, 172 U. S. 645, 19° SCt 879, 
43 L. ed. 11838; St. Louis, EtG be COs 
v. Commercial Union Ins. Co., 139 
U.S. 223,11 SCt 554, 35-L..ed.. 154; 
AStna Ins. Col nV. Boon, 95 XU. -S; 117, 
24 L. ed. 395; Louisiana Mut. Ins. Co. 
v. Tweed, 7 "Wall. Plone Duel ced... Obs 
Montgomery Light, —ete., - Co.: ave 
Charles, 258 Fed. 723; The "Lusitania, 
251 Fed. 1155 Ketterer v. Armour, 
247 Fed. 921, 931, TEOpH CCA, TTL, LRA 
1918D 798 [cit Cyc]; Kreigh v. "West- 
inghouse, 152 Fed. 120, 81 CCA 338, 
11 LRANS 684 [rev on ‘other grounds 
214.U.-S. 249,29 SCt 619, 53 LL. ed. 
984]; Cole v. German Sav., etec., Soc., 
124 Fed. 118, 59 CCA 593, 63 LRA 
416; The Saratoga, 94 Fed. 221, 36 
CCA 208; Berlin Mills Co. v. Croteau, 
88 Fed. 860, 32 CCA 126; Clyde v. 
Richmond, etc., Pe COs, 69 Fed. 673; 
Goodlander Mill Co. v. Standard Oil 
Co., 63 Fed. 400, 11 CCA 253, 27 LRA 
583; Bodkin v. Western Union Tel. 


Co,, 31. Fed. 134; Crandall v. Good- 
eg Transp. Co., 16 Fed. 75, 11 Biss. 


Ala.—Smith v. Bugg, 211 Ala. 341, 
100 S 503; Southern Express Co. v. 
Roseman, 206 Ala. 681, 91 S 612; 
Huntsville Knitting Co. v. Butner, 
198 Ala. 528, 73 S 907; Central of 
Georgia R. Co. v. Sigma Lumber Co., 
170 Ala. 627, 54 S 205, AnnCas1912D 
965; Decatur Car Wheel, etc., Co. v. 
Mehaffey, 128 Ala. 242, 29 S 646; 
Williams v. Woodward Iron Co., 106 
Ala. 254, 17 S 517; Western R. Co. 
v. Mutch, 97 Ala. 194, 11 S 894, 38 
AmSR 179, 21 LRA 316; Donnell v. 
Jones, 17 Ala. 689, 52 AmD 194; 
Virginia-Carolina Chemical Co. v. 
Mayson, 7 Ala. A. 588, 62 S 253. 

Ark.—Meeks v. Graysonia, etc., R. 
Co., 168 Ark. 966, 272 SW 360; La 
Grand y. Arkansas Oak Flooring Co., 
155 Ark. 585, 245 SW 38; Wisconsin, 
ete., Lumber Co. v. Scott, 153 Ark. 65, 
239 SW 391; Arkansas Valley Trust 
Co. v. McIlroy, 97 Ark. 160, 165, 133 
SW 816, 31 LRANS 1020 [cit Cye]; 
Emerson v. Turner, 95 Ark. 597, 130 
SW 538; Pittsburg Reduction Co. v. 
Horton, 87 Ark. 576, 113 SW 647, 18 
LRANS 905; St. Louis, etc., R. Co. 
v. Bragg, 69 Ark. 402, 64 SW 226, 86 
AmSR 206; James yv. James, 58 Ark. 
157, 28 SW 1099; Martin v. St. Louis, 
ete., R. Co., 55 Ark. 510, 19 SW 314. 

Cal.—Bosqui v. Sutro R. Co., 131 
Cal. 390, 63 P 682; Oakland Sav. 
Bank v. Murfey, 68 Cal. 455, 9 P 843; 
Arrelano v. Jorgensen, 52 Gal. A. 622, 
199 P 855; Hale v. Pacific Tel., etc., 
Co., 42 Cal. A. 55, 183 P 280. 

Colo.—Kent Mfg. Co. v. Zimmer- 
man, 48 Colo. 388, 110 P 187; Farmer’s 
etc., Co. v. West- 
lake, 23 Colo. 26, 46 P 134; Clifford 
v. Denver, etc., R. Co4n9 Golo. 333, 
129P 219. 

Conn.—Lombardi v. Wallad, 98 
Conn. 510, 120 A 291; Howard v. 
Redden, 93 Conn. 604, 107 A 509, 7 
ALR 198; Nehring v. Connecticut 
Co., 86 Conn. 109, 84 A 301, 524, 45 
LRANS 896, 902; Goshen, etc., Turnp. 
Co. v. Sears, 7 Conn. 86. 

Del.—Wollaston v. Stiltz, 31 Del. 
273, 114 A 198; Brown v. Green, 29 
Del. 449, 100 A 475; MacFeat v. 
Philadelphia, etc., R. Co., 21 Del. 52, 
62 A 898; Mills V. Wilmington City 
R. Co., 15 Del. 269, 40 A 1114. 

D. C.—Industrial Sav. Bank v. Peo- 
ple’s Funeral Serv. Corp., 54 App. 
259, 296 Fed, 1006. 

Fla.—Sea Board Air Line R. Co. 
v. Watson, 113 S 716; Seaboard Air 
Line R. Co. v. Mullin, 70 Fla. 450, 
70 S 467, LRA1916D 982, AnnCas 
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1918A 576; Southern Express Co. v. 
Williamson, 66 Fla. 286, 63 S 433, 
LRA1916C 1208; Hall v. Western 
Wnion. Tel. ,Co,,. 59.) Bla,..275,. 51,8 
819, 27 LRANS 639; Benedict Pine- 
apple Co. v. Atlantic Coast Line R. 
Co., 55 Fla. 514, 46 S 732, 20 LRANS 
924 (RMOridanCent.s 1. 6bG., cs. .CO; 4 7¥ 
Williams, 37 Fla. 406, 20 S 558. 

Ga.—Perry v. Central R. Co., 66 
Ga. 746; Southern R. Co. v. Pair, 32 
Ga, A. 378, 123. cSHi 142: Platt -— vy. 
Southern Photo Material Co., 4 Ga. A. 
159, 60 SE 1068. 

Hawaii.—Ward Vv. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 

Ida.—Pilmer v. Boise Tract. Co., 
14 Ida. 327, 94 P 482, 125 AmSR 161, 
15 LRANS 254, 

Ill.— Hartnett v. Boston Store, 265 
Ill. 331, 106 NE 837, LRA1915C 460; 
Gibson vy. Leonard, 143 Ill. 182, 32 
NE 182, 36 AmSR 376, 17 LRA 588; 
Rockford v. Tripp, 83 Ill. 247, 25 
AmR 381; Rising ’v. Ferris, 216 Ill. 
A. 252; Temple v. Alton, etc., Tract. 
Co., 197 Ill. A. 227; Prickett v. Pard- 


ridge; 189. ohlls A... 53073. libby...N: 
Kearney, 124 Ill. A. 339; Sullivan v. 
Morrice, 109 Ill. A. 650; Boske v. 
Collopy, 86 Ill. A. 268; Craven v. 


Braun, 73 Ill. A. 189 [aff 175 Ill. 401, 
51 NE 657, 42 LRA 199]; Peoria v. 
Adams, 72 Ill. A. 662; D. M. Sechler 
Carriage Co. v. O’Neil, 41 Ill. A. 633. 

Ind.—Cleveland, ete., R. Co. v. Mor- 


rey, 172 Ind. 513, 88 NE 932; Stand- 
ard Oil Co. v. Bowker, 141 Ind. 12, 
40 NE 128; Louisville, ete, R. Co. 


Vv. Thompson, 107 Ind. 442, 8 NE 18, 
9 NE 357, 57 AmR 120; Kistner v. 
Indianapolis, 100 Ind. 210; Mogle v. 
Poledor, 84 Ind. A. 710, 151 NE 142; 
Moran v. Poledor, 84 Ind. A. 266, 
151 NE 140; Holliday, etc., Co. v. 
O’Donnell, 54 Ind. A. 95, 101 NE 642; 
Mt. Vernon v. Hoehn, 22 Ind. A. 
282, 53 NE 654; Alexandria Min., etc., 
Co. v. Irish, 16 Ind. A. 534, 44 NE 
680; Howe v. Ohmart, 7 Ind. A. 32, 
33 NE 466. 

Iowa.—Clark v. Monroe County 
Fair Assoc., 203 Iowa 1107, 212 NW 
163; Berridge v. Pray, 202 Iowa 663, 
210 NW 916; Ferguson v. Des Moines, 
197 Iowa 689, 198 NW 40; Stewart 
v. Wild, 196 Iowa 678, 195 NW 266; 
Mitchell v.. Swanwood Coal Co., 182° 
Iowa 1001, 166 NW 391; Ottumwa 
v. Nicholson, 161 Iowa 473, 143 NW 
439, LRA1916E 983; Hart v. Mason 
City Brick, etc., Co., 154 Iowa 741, 
135 NW 423, 38 LRANS 1173; West 
v. Ward, 77 Iowa 3238, 42 NW 309, 
14 AmSR 284; Gates v. Burlington, 
etc., R. Co., 39 Iowa 45. 

Kan.—Barnhardt v. American Glyc- 
erin Co., 1138 Kan.’)-1386,' 213 -P 668, 
31) ALR 721s St! Louis, ete. <R: Co, 
v. Justice, 80 Kan. 10, 101 P 469; 
Chicago, etc., R. Co. v. Bell, 1 Kan. 
Av*71, 41'P. 209. 

Ky.—McEvilly v. L. E. Myers Co., 
211 Ky. 31, 276 SW 1068; Blue Grass 
Coal Corp. v. Combs, 205 Ky. 761, 
266 SW 642; Davis v. Marks, 203 
Ky. 477, 262 SW 613; Mazzani v. 
Keyes, 200 Ky. 7838, 255 SW 695; 
Louisville Trust Co. v. Morgan, 180 
Ky. 609,203 SW 655, 7 ALR 396; 
Barrett v. Brand, 179 Ky. 740, 201 
Sw 331; Barnett v. Brand, 165 Ky. 
616, 177 SW 461; Stratton v. North- 
east Coal Co., 164 Ky. 299, 175 SW 
332; Goins v. North Jellico Coal Co., 
140 Ky. 328, 1381 SW 28; Franke v. 
Head, 42° SW 918,'19 Kyl 1128; 
Lockridge v. Fesler, 37 SW 65, 18 
KyL 469; Patch v. Covington, 17 B. 
Mon. 722, 66 AmD 186. 

La.—Sherman v. Vermillion, 51 La. 
Ann. 880, 25 S 538; New Orleans, etc., 
R. Co. v. McEwen, 49 La. Ann. 1184, 
22 S 675, 38 LRA 134; De Mahy v. 
Morgan’s Louisiana, ete, R., etc., 
Co, 45 La.” Ann. 1329, 14 °S ) 61; 
Lasyone y. Zenoria Lumber Co., Inc., 
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gent in the performance or omission of some duty 
owed to the person injured, no liability attaches 
unless such negligence was the proximate, rather 


cause of the injury.?* 


4 La. A. 455. 

Me. — Rollins v. Central Maine 
Power Co., 111 Me. 72, 88 A 86; Pol- 
lard v. Maine Cent. R. Co.; 87 Me. 51, 
32 A 735; Smith v. French, 83 Me. 
108, 21 A 739, 23 AmSR 761; Page v. 
Bucksport, 64 Me. 51, 18 AmR 239; 
Worcester v. Great Falls Mfg. Co., 
41 Me. 159, 66 AmD 217. 

Md.—Wilson v. Yates, 137 Md. 54, 
111 A 161; Hagerstown v. Foltz, 133 
Md. 52, 104 A 267; State v. Wash- 
ington, etc., Electric R. Co., 130 Md. 
603, 101 A 546; Anne Arundel County 
v., Collison, 122. .Md. 91, 89 <A. 325; 
Havermale v. Houck, 122 Md. 82, 89 
A 314; Philadelphia, etc., R. Co. v. 
Stebbing, 62 Md. 504; Baltimore City 
Pass. R. Co. v. Kemp, 61 Md. 74; 
Baltimore, ete., R. Co. v. Reaney, 
42 Md. 117. p 

Mass.—Stone v. Boston, etc., R. Co., 
171 Mass. 536, 51 NE 1, 41 LRA 794; 
McGuerty v. Hale, 161 Mass. 51, 36 
NE 682; Fales vy. Cole, 153 Mass. 
322,26 NE 872; Hill v. Winsor, 118 
Mass. 251; Lane v. Atlantic Works, 
111 Mass. 136; Salisbury v. Herchen- 
roder, 106 Mass. 458, 8 AmR 354; 
Tutein v. Hurley, 98 Mass. 211, 93 


AmD 154; McDonald v. Snelling, 14 
Allen 290, 92 AmD 768. 
Mich.—Mitchell v. Prange, 110 


Mich. 78, 67 NW 1096, 64 AmSR 329, 
34 LRA 182; St. Clair Mineral Springs 
Co. v. St. Clair, 96 Mich. 463, 56 NW 
18; Powers v. Thayer Lumber Co., 
92 Mich. 533, 52 NW 937; McNally v. 
Colwell, 91 Mich. 527, 52 NW 70, 30 
AmSR 494; Moll v. Riverside Stor- 
age, etc., Co., 82 Mich. 389, 46 NW 
777; Beall v. Athens, 81 Mich, 536, 45 
NW 1014; Lewis v. Flint, ete., R. Co., 
54 Mich. 55, 19 NW 744, 52 AmR 790. 

Minn.—Hinkle v. Minneapolis, etc., 
R. Co., 162 Minn. 112, 202 NW 340, 
41 ALR 1377; Krahn v. J. L. Owens 
Co., 125 Minn. 38, 145 NW 626, 51 
LRANS 650; Campbell v. Stillwater, 
rae eek 308, 20 NW 320, 50 AmR 
567. 

Mo.—State vy. Cox, 310 Mo. 367, 276 
SW 869 [quashing opinion Petty v. 
Boeving, 216 Mo. A. 271, 264 SW 
66]; De Moss v. Kansas City R. Co., 
296 Mo. 526, 246 SW 566, 567 [quot 
Cyc]; State v. Sturgis, 281 Mo. 598, 
221 SW: 91, 9 ALR/13815; Jackson Vv. 
Butler, 249 Mo. 342, 155 SW 1071; 
Butz v. Cavanaugh, 137 Mo. 503, 38 
SW 1104, 59 AmSR 504; Dickson v. 
Omaha, ete, R. Co., 124 Mo. 140, 27 
SW 476, 46 AmSR 429, 25 LRA 320; 
Stanley v. Union Depot R. Co., 114 
Mo. 606, 21 SW 8382; Stokes v. Spring- 
fleld Wagon Co., (A.) 289 SW 987; 
Sourtois v. American Car, etc., Co., 
(A.) 282 SW 484; Mabe v. Gille Mfg. 
Co., 219 Mo. A. 234, 271 SW 1023; 
Howard, etc., Realty Co. v. Berman, 
212 Mo. A. 401, 245 SW 606; Shel- 
ton v. Rudd, (A.) 242 SW 151; Burn- 
ham v. Williams, 198 Mo. A. 18, 194 
SW 751; Daneschocky v. Sieble, 195 
Mo. A. 470, 193 SW 966; Harris. v. 
Decker, (A.) 190 SW 969; Miller v. 
Engle, 185 Mo. A. 558, 172 SW 631; 
Hight v. American Bakery Co., 168 
Mo. A. 4381, 151 SW 776; Murrel v. 
Smith, 152 Mo. A. 95, 133 SW 76; 
Foley v. McMahon, 114 Mo. A. 442 
90) SW tl 35 Kansas City Bank ot 
Commerce v. Ginocchio, 27 Mo. A. 
661; Davis v. Spicer, 27 Mo. A. 279; 
Evans, etc;, Brick ‘Co. vy. St. Louis; 
etc., R. Co., 17 Mo. A. 624. 

Mont.—Stroud v. Chicago, etc., R. 
Co., 75 Mont. 384, 243 P 1089; Knott 
v. Pepper, 74 Mont. 236, 239 Pp 1037; 
Kern v. Payne, 65 Mont. 320, 221 P 
767; O’Neil v. Christian, 60 Mont. 460, 


199 P 706; O’Brien v. Stromme, 54 
Mont. 221, 169 P 386; Fusselman v. 
Yellowstone Valley Land, etc., Co., 


53 Mont. 254, 163 P 473, AnnCas1918B 
420; Howard Vv. Flathead Independent 
Tel. Co., 49 Mont. 197, 141 P 153; 
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[§ 479] 2. Violation of Statutes’ or Ordinances. | The rule that no liability attaches unless the negli- 


Hagerty v. Montana Ore Purchasing 
oor 38 Mont. 69, 98 P 643, 25 LRANS 

Nebr.—Johnson v. Omaha, 108 Nebr. 
481, 188 NW 122; Hankins v. Reimers, 
86 Nebr... 307, 125 NW 516; Brother- 
ton v. Manhattan Beach Impr. Co., 48 
Nebr. 563, 67 NW 479, 58 AmSR 709, 
334 TRANS ."598;* Lincoln, /ete,,. RR.) Co: 
v.,Sutherland, 44 Nebr. 526, 62 NW 
859; eee v. Sioux City, ete) Re. 
Co., 3 Nebr. 44, 19 AmR 681. 

N. J.—Migliaccio v. Public Serv. 
Ree, pier. AL oas>) Pater LOT sIN. Gu)undce, 
496, 130 A 9]; Batton v. New Jersey 
Public Serv: Corp.,.75, N. J... 857, 69 
A 164, 127 AmSR 855, 18 LRANS 640; 
Wiley v. West Jersey R. Co:, 44 N. J. 
L,. 247. 

N. M.—Lutz v. Atlantic, etc. 
Co., 6.N. M. 496, 30 P 912, 16 LRA 
819. 

N. Y.—Scharff v. Jackson, 216 N. Y. 
598, 111 NE 242; Gaines v. New York, 
215 N. Y. 533, 109 NE 594, LRA1917C 
203, AnnCasl1916A 259; Mitchell v. 
Turner,’ 149 N. Y. 39, 48 NE 403; 
Knox v. Eden Musee American Co., 
148 N. Y. 441, 42 NE 988, 51 AmSR 
700, 31 LRA "179: Hart v. Grennell, 
L227 NY BEL 25 NE 354; Murphy vy. 
Brooklyn, 118 N. Y. LY ga "23 NE 887; 
Read v. Nichols, 118 N. Y: 224, 23 
NE 468, 7 LRA 130; Ehrgott v. New 
York, 96 N. Y. 264, 48 AmR 622; 
Loop v. Litchfield, 42 N. Y. SOL T 
AmR 513; Holbrook v. Utica, etc., i 4 
Gos N Y.'2 , 64 AmD 502; 
Thomas v. Winchester, 6 N. Y. 397, 
57 AmD 455; Prudential Soc. v. Ray, 
207 App. Div. 496, 202 NYS 614 [aff 
239 N. Y. 600 mem, 147 NE 212 mem]; 
Miller v. Bahmmuller, 124 App. Div. 
558,108 NYS 924; Heffernan  v. 
Arnold, 48 App. Div. 419, 63 NYS 
261; Beetz v. Brooklyn, 10 App. Div. 
382, 41 NYS 1009; Kelsey v. Jewett, 
28 Hun 51; Cleveland v. New Jersey 
Steamboat Co., 5 Hun 523 [rev on 
other grounds 68 N. Y. 306]; Schoen 
v. Dry-Dock, etc., Co., 58 N. Y. Super. 
149, 9 NYS 709; Hinchy v. Manhattan 
R. Co., 49 N. Y. Super. 406; Egan. v. 
Berkshire Apartment Assoc., 16 Daly 
218, 10 NYS 116; Peo. v. Gaydica, 122 
Mise. 31, 2083 NYS 2438, 260 [quot 
Cyc]; Potorik v. State, 111 Misc. 
325,.181 NYS 181; Grein v. Yohon, 
103 Misc. 378, 170 NYS 178 [aff 187 
App. -Div. 970 mem, 176 NYS 901 
mem]; Connelly v. Rist, 20 Mise. 31, 
45 NYS 321; Steihwig v. Biel, 16 
Mise. 438, 37 NYS 678; Muller v. 
Minken, 5 Misc. 444, 26 NYS 801. 

N. C.—Waters v. Western Union 
Tel. Co., 194 N.C. 188, 138 SE 608; 
Perkins v. Spray Wood, ete., Co., 189 
N. C. 602, 127 SE 677; Whitt v. Rand, 
187 N. C. 805, 123 SE 84; Van Dyke 
v: Chadwick-Hoskins Co., 187 N. C. 
695, 122 SE 657; Hinnant v. Tide- 
water Power Co., 187 N. C. 288, 121 
SE 540, 544 [cit Cyc]; Jordan vy. Tide- 
water Power Co,, 180. N. C. 664, 105 
SE 891; Harvell v. Weldon Lumber 
Co., 154 N. C. 254, 70 SE 389; Hauser 
v. Western Union Tel. Co., 150 N. C. 
557, 64 SE 503; Byrd vy. Southern Ex- 
press),Co0.,2139° Neo. 278,61 SH) 851; 
Drum v. Miller, 135 N. C. 204, 47 SE 
421, 102 AmSR 528, 65 LRA 890; 
Carter v. Cape Fear Lumber Co., 129 
N: C. 203, 39 SE 828; Crampton v. 
Ivie, 126 N. C. 894, 36 "SE 351; Coley 
v. Statesville, 121 N. C. 301, "98 SH 
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N. D.—Clark y., Payne, 48 N. D. 
911, 187 NW 817. 
Shey Miller v. Baltimore, etc., R. 
78 Oh. St. 309, 85 NE 499, 125 
Sor 699, 18 LRANS 949; Strabler 
ye Toledo Bridge COAr EL Oh: Gir, Dee. 


Okl.—Missouri, etc., R. Co. v, Peri- 
no, 118 Okl. 188, 247 P 41; Freeborn 
v. Holt, 100 Okl. 50, 227 P 136; Hines 
v.. Dean, 96 Okl. 107,. 220 P 860; 
Larkey v. Church, 79 Okl. 202, 192 P 
569; Lusk v. Wilkes, 70 Okl. 44, 172 
P 929, LRA1918E 518; Patterson v. 


Seals, 51 Okl. 347, 151 P 591. 
Or.—Houston v, Maunula, 121 Or. 
5bg,.. 2b0— ie Als. (Bradvii-vVen Oneson 
Lumber Co., 118 Or. 15, 245 P 782, 45 
ALR 812; Speight v. ‘Simonsen, 415 
Or... 618; 9° P 542, 48 ALR 1149; 
Chambers v. Byerding, TY Oxo. anes 
136 P 885, 143 P 616;. Buchanan v. 
Lewis A. Hicks ‘Co. 66 Or. 5038, 133 
P 780, 104, e119) 
Pa.—Eshleman vy. Union Stock- 
yards, Co.,” 222° Pa. 20, :70 A 899, 15 
AnnCas 998; Marsh v. Giles, 211 Pa. 
17, 60 A 3815; Willis v. Armstrong 
County, 183 Pa. 184, 38 A 621; Wood 
Vv. Pennsylvania 5 aad Bored we Pa. 306, 
35 A 699, 55 AmSR 728, 35 LRA 199 
[aff 4 Pay Dist, 119, 16 Pa, ‘Co. 7290; 
36 WklyNC 410]; Behling vy. South- 
west Pennsylvania Pipe Lines, 160 
Pa 359 7 P28) TT te 40 AmSR’ 724; 
Keiffer v. Hummelstown Borough, 
151 Pa. 304, 24 A 1060, 17 LRA 217: 
Bunting v. Hogsett, 139 Pa. 363, 21 A 
31, 38, 34, 23 AmSR 192, 12 LRA 268; 
West Mahonoy Tp. v. Watson, 116 
Pa, 344, 9 A 430, 2 AmSR 604; Pitts- 
burgh Southern R. Co. v. Taylor, 104 
Pa. 306, 49 AmR 580; Oil City Gas 
Co? w. Robinson, 99 Pa. 1.“ Hoag Vv. 
Lake Shore, -ete., Rit Cox 85 Pa. 2938, 
27 AmR 653: Pennsylvania R. Co. vy. 
Hope, 80 Pa. 373, 21 AmR 100; Fair- 
banks v. Kerr, 70 Pa, 86, 10 AmR 664; 
Pennsylvania Co. v. Kerr, 62 Pa. 353, 
1 AmR 431; Fleming v. Beck, 48 Pa. 
309; Morrison v. Davis, 20 Pa. 171, 
57 AmD 695; Hart v. Allen, 2 Watts 


114; Stubbs v. Duquesne Light Co., 
84 Pa. Super. 1; Dixon y, Butler, 4 
Pa. Super. 338, 40 WklyNC_ 209; 


Wadasz v. Peoples, 13 Pa. Dist. 333, 
30 Pa. Co. 18; Mack v. Lombard, etc., 
Pass. R. Co., 8 Pa. Co. 305. 
Philippine—U. S. v. Ortega, 6 
Philippine 728. 
Porto Rico.—Godreau v. American 


R. Co., 17 Porto Rico 760; Garcia v. 
San Juan Light, etc., Co., 17 Porto 
Rico 595, 


R, I.—Waterman vy. Shepard, 21 R. 
I. 257, 43 A 66; Morrissey v. Provi- 
dence, etce., R. Co., 15 R. I. 271, 3 A 10. 

Ss. C.—Kershaw Motor Co. v. South- 
ern Ri, Co.,-136,.8)C. 377,134 SH 377, 
47 ALR 858: Wannamaker v. Tray- 
wick, 136 S.C. 21, 134 SE 234; Na- 
tional Loan, ete., Bank y. Lachowitz, 
131 S.C. 436, 128 SE 10, 39 ALR 1237; 
Sexton v. Noll Constr. Co., 108 8. C. 
516, 95 SE 129; Anderson v. Southern 
R. Co., 70 §. C. 490, 50 SE 202; Pick- 
éns v. South Carolina, ete., R. Co., 54 
Sie GC,) | 498,. 132. SH 567): Harley: wv. 
Charleston Basket, ete., Co., 51 S. C. 
222, 28 SE 193, 401; Brown vy. Lau- 
rens County, 38 S. C. Baas. a SE 21; 


Gregory v. Layton, 36-S. ©. 93, 15 SE 
352, 31 AmSR_ > 857. 
Tenn.—Illinois Cent. R. Cour Ye. 


Spence, 93 Tenn. 1738, 23 SW 211, 42 
AmSR 907; Louisville, ete., R, Co. v. 
Guthrie, 10 Lea 432 

Tex.—Dobbins v. Missouri, ete., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 88 LRA 5738; Seale y. Gulf, ete., 
R.. Co,, 66... Tex. 274, bu AmR. 6025 
Comanche Duke Oil Co. v. Texas Pac. 
Coal, ete., Co., (Commn. A.) 298 SW 
554 [rev.on other grounds (Civ. A.) 
274 SW 193]; Texas Pipe Line Co. v. 
Vaught, « .(Civ.. | pA.) ©2945 SW... 865; 
Schoellkopf Saddlery Co. v. Crawley, 
(Civ. A.) 2083 SW 1172; Loeb Com- 
press Co. v. Bromberg, (Civ. A.) 140 


Sw 475; Rigdon v. Temple Water 
Works) CowotiyTex, sCiv. dA b42): 582 
SW 828. 


Utah.—Haarstrich v. Oregon Short 
Line R, Co, 262 P 100; Bergman v. 
Denver, etc., R. Co., 58 Utah 213; 178 
P 68; Gibson v. Utah Light, etc., Co., 
46 Utah 562, 151 P 76; Newton v. 
Oregon Short Line R. Co., 43 Utah 
219, 1384 P 567;»Soule vy. Weatherby, 
a Utah 580, 118 P 8338, AnnCas1913E 

Vt.—Humphrey v..Twin State Gas, 
ete.,, Co, 100 Vt. “414, 1389 VAy 440; 
Woodcock v. Hallock, 98 Vt. 284, 127 


A 380; Corbin v. tana Trunk R. Co. A 
78 Vt. "458, 63 A 138; Sowles v. Moore, 
65.. Vt. 322, 26 A 629, 21 LRA. 723; 
Gilson v:; Delaware, etc., Canal Co., 
65 Vt,, 213, 26 A 70, 36- AmSR 802; 
Stickney v., Maidstone, 30 Vt. 738. 

Va.—Washington, ete., Ris 0s 
Weakley, 140 Va. 796, 125 SE 8723 
Richmond, ete., R. Co. Vv. Rudd, 88 
Va. 648, 14 SE 361. 

Wash.—Burlie v. Stephens, 113 
Wash, 182, 193 P 684; Vlastelica ‘v.. 
Baretich, 105 Wash. 638, US eee 
Akin v. Bradley Engineering, etc., 
Coe 48 Wash. 97, 92 P 903, 14 LRANS 


W. Va.—Donald v. Long Branch 
Coal Co., 86 W. Va. 249, 103 SE 55; 
Williams v. Belmont Coal, etc., Co., 
55 W. Va. 84, 46 SE 802; Schwartz v:. 
Shull, 45 W. Va. 405, 81 SE. 914; 
Butcher v. West Virginia, etc., R. Co., 
37 W. Va. 180, 16 SE 457, 18 LRA 
519; Sebrell v. Barrows, 36 W. Va. 
212, 14 SE 996; Nuzum v. Pittsburgh,. 
etc., R.'Co.; 30,W. Va. 228;'4 SH 242. 


Washington y. Baltimore, etc., R. Co., 
17 W.Va. 190. 
Wis.—Loehr v. Crocker, 191 Wis. 


422, 211 NW 299; O’Connor v. Paw- 
ling, etc., Co., 191’ Wis. 323, 210. NW 
696; Cochrane v. C. Hennecke Co., 
186 Wis. 149, 202 NW 199; Green v. 
Reedsburg, 162 Wis. 101, 155 NW 
938; McFarlane y. Sullivan, 99 Wis. 
361, 74 NW 559, 75 NW 71; Deisen- 
reiter v. Kraus-Merkel Malting Co., 
97° Wis, 279, 72 NW 735; Sheridan v. 
Bigelow, 93 Wis. 426, 67 NW 732; 
Klatt v. N. C. Foster Lumber Co., 92 
Wis. 622, 66 NW 791; Laird v. Otsego, 
90 Wis. 25, 62 NW 1042: Raymond v. 
Keseberg, 84 Wis. 302, 54 NW 612, 19 
LRA 643; Barton v. Pepin County 
Agricultural Soc., 83 Wis. 19, 52 NW 
1129; Atkinson y. Goodrich Transp. 
Co., 60 Wis. 141, 18 NW 764, 59 AmR 
352; Brown v. Chicago, etc., R. Co., 54 
Wis. 342, 11 NW 356, 911, 41 AmR 41. 

Wyo.—Lemos vy. Madden, 28 Wyo. 
1, 200 P 791. 

Eng.—Metropolitan R. Co. v. Jack- 
son, -3 App. Cas.. 193, 18 "ERC: 677; 
Coldman vy. Hill, [1919] 1K. B. 448; 
Clark v. Chambers, 3 Q. B. D. 327, 19 
ERC. 28; Wilson v. Newberry, Liwkts 
7 Q) B 31: Glover v. London, ete., R. 
Co: bwR: 3 QB. 25; Sharp v. Powell, 
L. R76. Pras; "The San Onofre, 
[1922] P. 243; Burns v. North British 
Ri (Coy [1914] Se Ch 154s O'Neil- VW. 
Everest, 7 Aspin. 163; Kelly vy. Part- 
ington, 5 B. & A. 645, 27 ECL 278, 
110 Reprint 929; Ward v. Weeks, 7 
Bing. 211, 20 ECL 101, 131 Reprint 
81; Tuff v. Warman, 5 GQ B.N.S. 573, 
94 BCL 5738, 141 Reprint 231; Illidge 
v. Goodwin, 5 C. & P. 190, 24 BCL 
520; Caswell v. Worth, 5 E. '& B. 849, 


85 ECL 849, 119 Reprint 697; Free- 
land v. Chaplin, 5 Exch. 243, 155 Re- 
print 104; Machen y. Lancashire, etc., 
Reigos 98 Tas ‘T! KB; 31; Borradaile 
v. Brunton, 8 Taunt. 535, ‘4 ECL 265, 
129 Reprint 491, 

Can.—Tooke vy, Bergeron, 27 Can. 
SG: pat 

N. B.—Cormier v. Dominion Atlan- 
tie R. Co., 36 N. B. 10. 

N. S.—Fleckney v. Desbrisay, 59 
N.S. 220, [1927] 3 DomLR. 30. 

Ont.—Castaldi v. Denison, 47 Ont. 
L. 237, 52 DomLR 495; Atkinson v. 
Grand Trunk R. °Co., ‘17° Ont. 220; 
Newell -v. ‘Canadian ¢-Pac.dR (Cong 
OntWR 771; Collins v. London St. R. 
Co., 3 OntWR 212; Summers vy. York 
County, 2 OntWR 381, 

sg 8 EAT RS eaaHt v. Canadian 
Nat. R. Co., 42 Que. K. B. 355; Mor- 
gan v. Bell Tel. Co., 11 Que. ‘Super. 
103; Agricultural Inv. Co. v. Federal 
Bank, 45 U. C. Q. B. 214 [aff 6. Ont. 
A. 192). 

“A number of antecedent events 
usually combine to produce a certain 
effect. Small faults are often the oc- 
casion of serious consequences; and 


if we pursued: the strict path of 
logic, we should hold him~-whe in Pray, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 479] 


gent act or omission was the proximate cause of 
injury”® is applicable where the act or omission 


way contributes to a loss responsible 
for all that follows in consequence 
of his acts. But such a rule would 
often work great hardship. Consid- 
ering, therefore, the shorteomings of 
human beings, the law does not 
charge a person with all the possible 
consequences of a wrongful act, ig- 
nores remote causes, and looks only 
to the proximate causes.” Lemos v. 
Madden, 28 Wyo. 1, 9, 200 P 791. 

[a] “It is a maxim (1) that the 
law looks to the proximate, and not 
at the remote, causes of an injury. 
Out of the application of this maxim 
grows the liability or nonliability of 
a defendant charged with the inflic- 
tion of an injury by his negligence. 
Unless the alleged negligence of the 
defendant was the proximate cause 
of the injury of which plaintiff com- 
plains, there can be no recovery. For 
consequences of which his act or 
omission was only a mere condition, 
or remote cause, the defendant is not 
liable. To constitute actionable neg- 
ligence, there must be not only a 
causal connection between the negli- 
gence complained of and the injury 
suffered, but the connection must be 
a natural and continuous sequence, 
unbroken by any other cause.” Louis- 
ville, ete., Ferry Co. v. Nolan, 135 
Ind, 60, 65, 34 NE 710 [quot Moran 


v. Poledor, 84 Ind. A. 266, 151 NE 
140, 142]. (2) “The old maxim iis, 
‘causa proxima, non remota, spec- 


a9 


tatur. 
at 84 AmD 542. 


28. 
29. 


Scott v. Hunter, 46 Pa. 192, 
See also 11 C. J. 


See supra § 478. 
U. S.—Hayes v. Michigan Cent. 
Ee O., tlt U.S. 228574 SCL 369; 125 
L.. ed. "410; Hover v. Denver, EUG, soy. 
CO;,. &t, Es (24a) 881; Armour v. Wana- 
maker, 202 Fed. 423, TAO CCAR Ooo 
Steel Car Forge Co. Vv. Chec, 184 Fed. 
868, 107 CCA 192; The Santa Rita, 173 
Fed. 413 [rev on other grounds 176 
Fed. 890, 100 CCA 360, 30 LRANS 
1210}; McGowan v. Larsen, 66 Fed. 
910, 14 CCA 178; Clyde v. Richmond, 
etc., Be Con ene Fed. 394;.Pike v. Chi- 
cago, etc., R. Co., -39 Fed. 754; Whelan 
vy. New York, ete., R. Coz 38 Fed. 15. 
Ala.—Shafer Vv. ‘Myers, 215 Ala. 678, 
112 S 230: Tarrance v. Chapman, 196 
Ala. 88, TS 707; McElvane v. Cen- 
tral of Georgia R. Cogs PLO HATAS O25. 
54 S 489, 34 LRANS..715; Southern 
R. Co. v. Prather, 119 Ala, 588, 24 S 
836, 72 AmSR 949; Western R. Co. v. 
Muteh; ,'97,.Ala. 194° 11 US ;'894) "238 
AmSR 179, 21 LRA 316; Hill v. Con- 
don, 14 Ala. A. 332, 70 S 208. 
Ark.—Terry Dairy Co. v. Nalley, 
146 Ark. 448, 225 SW 887, 12 ALR 
1208. 
Cal.—Henderson vy. Northam, 176 
Cal. 493, 168 P 1044; Fresno Tract. 
Co. v. Atchison, etc., R. Co) 17t5 Cal, 
153, L600... 1013; Thomas v. German 
Gen, Benev. Soc., 168 Cal, 183, 141 P 
1186; Kauffman v. Machin Shirt Co, 
167 "Cal. 506, 120° °P 15." * Stein’ 'v. 
United R. Co., 159 Cal. 368, "113 P 663; 
Truitner v. Knight, (A.) 257 P 447: 
Arrelano v. Jorgensen, 52 Cal. A. 622, 
199 P 855; Scragg v. Sallee, 24 Cal. 
A, 133, 140 P 706; Connell’ v. Harris, 
23 Cal. A. 537, 138 P 949; Fenn v. 
Clark, 11 -€al. A. eel IMG we 944 
Colo._-Carlock v. Denver, ‘etc., i, 
Co., 55 Colo. 146, 133 P 1103; Richard- 
son v. El Paso -Cons, Min. Cc vol 
Colo. 440, 118 P 982. 
~~ Del.—Brown v. Green, 29 Del. 449, 
100 A 475; Cecil v.. Mundy, 28 Del. 
291, 92 A 850; Shockley v. McCul- 
lough, 25 Del. 504, 82 A 144; MacFeat 
Vv. Philadelphia, étc., R, Co., 21 Del. 
52, 62 A 898; Kyne v. Wilmington, 
ete, R. Co., 13 Del. 185, 14 A 922. 


D. C.—Ewing v. Chase, 2% App. boss 


Repel Tract. Co. v. Apple, 34 ‘App. 


Fla.—Key aan Electric Co. v.' 
Albury, 109 223. 
Ga.—BE1k Ph pach Mills v. Grant, 140 


Ga. 727, 79 SE 836, 48 LRANS 656; 
Douglas v. East Tennessee, etc., R. 


NEGLIGENCE 


Co., 88 Ga. 282, 14 SE 616; Augusta, 
ete, R.2Co:sv; McElmurry, 24 Ga. hoy 
Georgia RS tete.,? ‘Coi=v; Reid, 26 Ga. 
A. 720, 107 SE "100; Spires v. Gold- 
berg, 26 Ga. A. 530, 106 SE 585. 

Ill.— Curran v Chicago, ete., “ReCo., 
289) Ill. 112; 124 ‘NE 330; Brink’s Chi- 
cago City Express Go." v. Kinnare,, 
168 Ill. 643, 48 NE 446; Gibson v. 
Leonard, 143 TW; £82, 32 "NE 182, 36 
AmSR 376, 17 LRA 588: Galena, ete., 
R. Co. v. Loomis, 19 This 548, 56 "AmD 
471; Partridge v. Eberstein, 225 Til. 
A. 209: Moyer v. Walden W. Shaw 
Livery Co., 205 Ill. A.‘273; Fogelsong 
v. Peoria R. Terminal Co., 203 Ill. A. 
546; Fristoe v. Boedeker, 194 Ill, A. 
52; "Schnert v. Schipper & Block, inc., 
193 Tih. > A. 202, 207° [quot Cycl: 
Seghetti v. B. F. Berry Coal Co., 186 
fll. A. 268, 266 [cit Cyc]; Hartnett 
v. Boston Store, 185 Ill. A. 332 (aff 
265 Ill. 331, 106 NE 887, LRA1915C 
460]; Harmon v. Peoria R. Co., 160 
Til. A. 458; Pittenger, etc., Min., ete. 
Vv. Gettleman, 126 Ill. A. 549: Browne 
v. Siegel, 90° Ill, A. 49 [aff 191° Ill. 
226, 60 NE 815]. 

Ind.—Baldwin Piano Co. v. Allen, 
187 Ind. 315,°118 NE305; Cleveland, 
ete., R. Co. v: Tauer, 176 Ind. 621, 96 
NE 758, 760, 39 LRANS 20 [cit Cyc]; 
Cleveland, etc., R. Co. v. Powers, 173 
Ind. 105, 88 NE 1073, 89 NE 485; 
Nickey v. Steuder, 164 Ind. 189, 73 
NE 117; Cleveland, ete.” Ri Co. v. 
Harrington, 131 Ind. 426, 30 NE 37; 
Cleveland, etc., R. Co. v. ‘Wynant, 114 
Ind, 525, 17 NE 118, 5 AmSR 644; 
Pennsylvania Co. vy. Hensil, 70 Ind. 
569, 36 AmR 188; St. Louis, ete, R. 
Co. v.. Mathias, 50 Ind. 65; Moran v. 
Poledor, 84 Ind. A. 266, 151 NE 140 
(foll Mogle v. Poledor, 84 Ind. A. 710, 
15) “NE 1424°>/Union~ Tract, -Co#-y. 
Muncie, 80 Ind. A. 260, 133 NE 160; 
Zimmerman v. Baur, 11 Ind. A, 607, 
39 NE 299. 

Iowa.—Poland v. Earhart, 70 Iowa 
285, 30 NW 637; Flattes v. Chicago, 
etc., R. Co., 35 Towa 191; Dodge v. 
Burlington, etc., R. Co., 34 Iowa 276; 
Reynolds v. Hindman, 32 Iowa 146. 

Kan.—Williams y. Iola Electric R. 


Co., 102 Kan. 268, 170 °*P 397; Atchi- 
son, etce., R. Co. v. Walz, 40 Kan. 433, 
Mia egealt en 


Ky.—Moore v. Hart, 171 Ky. 725, 
188 SW 861; National Casket Co. v. 
Powar, 137 Ky. 156, 125 SW 279. 

La.—Lapouyade v. New Orleans R., 
etc., Co., 138 La. 237, 70 S 110; Seibert 
v. McManus, 104 Lia, 404; 29 S 108; 
Bore v. Peter Graham, Inc., , 3 La. A: 
521 


Me.—Flaherty v. Helfont, 123 Me. 
134, 122 A 180; Kimball v. Davis, 117 
Me. 187, 103 A 154; Carrigan v. Still- 
well, 97. Me. 247, 54 A 389,'61 LRA 
163; Burbank v. Bethel Steam Mill 
Co., 75 Me, 3738, 46 AmR 400. 

Md.—Kelly v. Huber Baking Co., 
145 Md. 321, 125 A 782; Gittings v. 
Schenuit, 122 Md. 282, 90 A 51; Phila- 
delphia, etc., R. Co. v. Stebbing, 62 
Md. 504; Philadelphia, etc., R. Co. v. 
Kerr, ‘25 Md. 521. 

Mass.—McGlauflin v. Boston, etc., 
R. ‘Co., 280 Mass: 431,'119 NE 955, 
LRA1918E 790; 
etc., Mills, 209 Mass. 489, 95 NE 
876,, AnnCas1912B 797; Stone v. Bos- 
ton, etc., R. Co., 171 Mass. 536, 51 NE 
1, 41 LRA 794; Hanlon vy. South Bos- 
ton Horse R. Co., 129 Mass. 310. 

Mich.—Syneszewski v. Schmidt, 153 
Mich. 438, 116 NW 1107; 
Lake Shore, etc., R. Co., 93 Mich, 375, 
53 NW 556, 18 LRA 154; Cook v. 
Johnston, 58 Mich. 437, 25 NW 388, 
55 AmR 7038; Billings v. Breinig, 45 
Mich. 65, 7 NW 722. 

Minn,—Schaar  v. Conforth, 
Minn. 460, 151 NW 275; Evans v. 
Chicago, ete., R. Co., 109 Minn, 64, 
122 NW 876, 26 LRANS 278; Osborne 
v. McMasters, 40 Minn, 103, 41 NW 
5438, 12 AmSR 698. 

Miss.—Clisby v. Mobile, ete., R. 
Co., 78 Miss. 987, 29 S 913; Meyer v. 
King, 72 Miss. 1, 16°S 245, 35 LRA 


Berdos v. Tremont,, 


Selleck v.i 
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complained of constituted a violation of some stat- 
ute or ordinance,?® even though such violation is 


474; Crawley v. Richmond, etc. R. 
Co., 70 Miss. 340, 13 S 74, 
Mo.—Varley v. Columbia Taxicab 
Co., 240 SW_.218; Ward v. Ely-Walker 
Dry Goods Bldg. Co., 248 Mo. 348, 154 
SW .478, 45 LRANS’ 550; McNulty V- 
St. Louis, eter Rit Cos 203 Mo. 475, 
101 SW 1082: Butz v. Cavanaugh, 137 
Mo. 5038, 38 Sw 1104, 59 AmSR 504; 
Payne -v. Chicago, etc., Rij sCous 129 
Mo. 405, 31 SW _ 885; Bluedorn  v. 
Missouri Pac.;RACo., 121 Mo. 258, 25 
SW 943; Dahlstrom vy. St. Louis, ete., 
Ra Cos 108 Mo. 525, 18 SW 919; Jen- 
nings vy. St. Louis, eteys R: Co., 99 
Mo. 394, 11 SW 999; Mathiason v. 
Mayer, $0 Mo. 585, 2 Sw 834; Kelley 
v. Hannibal, etc., R. Cos 5 Mo. 138; 
Fletcher yv, Atlantic, ete., bags ei Olovy; 64 
Mo. 484; Karle v. Kansas City, ete., 
RCo; 55 Mo. 476; Howard, etc., 
Realty Co. v. Berman, 212 Mo. A, 401, 
245 SW 606; Lowry v. St. Louis, ‘etc., 
R.. Co., 40 Mo. A: 554; Evans, etc., 
Brick .Col eV Ste Louis, ete., R. Co., 


17 Mo. A. 624, 
Mont.—Westlake vy. Keating Gold 
110 


Min. Co., 48 Mont, 120, 136 P 38. 

Nebr.—Kerwin v. Thompson, 
Nebr. 251, 192 NW 692; Lincoln Tract. 
Co. v. Heller, 72 Nebr. 127, 100 NW 
197, 102 NW 262; Omaha St. R. Co. v. 
Duvall, 40 Nebr. 29, 58 NW 581. 

N. H.—Hanscomb v. Goodale, 81 N. 
H. 150, 124 A 458; Lyons v. Child, 61 
NH. 72 

N. Y.—Perry v. Rochester Lime Co., 
219 N. Y. 60,113: NE .529, LRA1917B 
1058; Malloy v. New. York Real 
Est. "Assoc., 156 N. Y. 205, 50 NE 853, 
41 LRA 487: Knupfle vy. Knicker- 
bocker Ice Co., 84 N. Y. 488; Briggs 
v. New York Cent., etc., R. Co.,. 72 
N. Y. 26; Cordell v. New York Cent., 
etc...) R= Cos. - TO SNES Yin iD19, + 265 AnaR 
550; Giminski v. Irving, 210 App. 
Div. 343, 206 NYS 119; Acton vy. Reed, 
104° App.’ Div.° 507, 938) NYS= 911; 
Kuhnen v. White, 102 App. Div.. 36, 
92 NYS 104; Cosgrove vy. New York 
Cent:, ete., R.: Co., 13° Hun, 329 [rev 
on other grounds 87. .N. Y. 88,41. AmR. 
355]; Peo. v. Gaydica, 122 Misc... 31, 
NYS 243; Faerber v. Nine: Hun- 
dred & Sixty-Ninée Park Ave. Co., 83 
Misc. 645, 146 NYS 783; Weinberger 
Vv. Kratzenstein, 35 Misc. 74, 71 NYS: 
244 [mod on other grounds 71 App. 
Div, 156, -75. NYS’ E37]: Harkin -v. 
Crumbie, 14 Misc. 439, 35 NYS .1027. 

N, C.—Gillis' v. Norfolk Transit 
Corps, :1939 NiO 8465> 137) “SH 163: 
Ridge v. High Point, 176 N. C. 421" 
97 SE 3869; Taylor v. Stewart, 172 
IN, §C.-©'203, ‘90 SE 134; Ledbetter v. 
English, 166 N. CG 125, 81 SE 1066; 
Rich ‘v,; Asheville Electric Co., 153 
N. C.. 689, 68 SE 232, 30 LRANS 428. 

Oh.—Schell Vv. DuBois, 94 Oh. *St. 
93, 113 NE 664; LRA1917A. 710. [aff 
5 Oh. A. 380, 25 Oh. Cir. Ct. Ny Ss 471; 
Bell v. Pistorius, 18 Oh. Gir. Cte #8, 
9. Oh. Cir. Dec. 869; Vayto v. River 
Terminal, etc., Co., 18 OhNPNS. 305. 

Okl.—Freeborn v. Holt, 100 Okl, 50, 


227--P 136. 
Or.—Feterson v, Standard Oil Co., 
P 337, AnnCas1912A 


55 Or. 511, 106 
625. 

Pa.—Flanigan v. McLean, 267 Pa. 
553, 110 A 370;.Stubbs v. ‘Bawards, 
ZOOM. Ba uc Dy 103. A 511; Wood ‘v. 
Pennsylvania R. Co., 177 "Pa. 306, 35 
A 699, 55 AmSR 728, 35 LRA 199; 
Sewell v. Moore, 166 Pa. 570, 31 A 
370; Christner v. Cumberland, etc., 
Coal 'Co., 146 Pa.'67. 23° A 227; 

Porto Rico. —Maldonado vy. “Hamil- 
ton, 32 Porto Rico 208. 
R. I.—Gallowshaw v 
26-Ro V.888, ie A 932: Waterman vy. 
Shepard, 21 'R. 257, 43 A 66; Beeh- 
ler v. Daniels, i9 Soe Boge Ei "A 582; 
Smith v. Tripp, TOP aRve, AE. 152; O’Don- 
mea v. Providence, etc., R. Co., (marae 
S. C.—Cirsosky v. Smathers, 128 
S. C, 358, 122 SE 864, 866 [quot Cyc], 
Tenn.—-Blake Constr. Co: Vv. Boyle, 
140 Tenn, 166, 2083 SW 945; Memphis 
St. R.” Co, v. Haynes, 112 Tenn, 712, 


. Lonsdale Co., 
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held to be negligence per se;°° and in determining 
what constitutes proximate cause the same princi- 
ples apply whether the alleged negligence was a vio- 


81 SW 374; Wise v. Morgan, 101 
Tenn. 273, 48 SW 971, 44 LRA 548; 
Queen v. Dayton Coal, etc., Co., 95 
Tenn. 458, 32 SW 460, ‘49 AmSR 935, 
30 LRA 82. 

Tex.—Waterman Lumber Co. v. 
Beatty, 110 Tex. 225, 218 SW 363; St. 
Louis,. etc., R. Co. v.. Price, (Commun, 
A.) 269 SW 422 [aff (Civ. A.) 244 
SW 642]; Hines v. Foreman, (Commn, 
A.) 243 ‘SW 479; San Antonio, etc., 
R. Co. v. Behne, (Commun. A.) 231 SW 
$54 [rev (Civ. A.) 198 SW _ 680]; 
Franklin v. Houston Electric Co., 
(Civ. A.) 286 SW 578; Stirling v. 
Bettis Mfg. Co., (Civ. <Au) 159 SW 
915; St. Louis Southwestern R. Co. 
v. Wilkes, (Civ. A.) 159 SW 126; 
Missouri, etc., R. Co. v. Dobbins, (Civ. 
A.) 40 SW 861; Houston, etc., R. Co. 
v. Malone, (Civ. As). 37 SW 640; 
Hester v. Windham, (Civ. A.) 27 SW 


1078. 
Vt.—Hatch v. Daniels, 96 Vt. 89, 


117 A 105; Sowles v. Moore, 65. Vt, 
322, 26 A 629, 21 LRA 723. 
Va.—Lavenstein v. Maile, 146 Va. 


789, 1382 SE 844; Bassett v. Wood, 
146 Va. 654, 132 SE 700; Htheridge v. 
Norfolk Southern R. Co., 143 Va. 789, 
129 SE 680; New York, ete., Re Cosy. 
Kellam, 83 "Va. 851, 3 SE 703. 

Wash.—Clark v. Pacific Power, etc., 
Co., 91 Wash. 130, 157 P- 462, 

Ww. Va.—Butcher v. West Virginia, 
etc., R. Co., 87.W. Va. 180, 16 SH 457, 
18 LRA 519. 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 198 NW 738, 36 ALR 1156; 
Smith v. Taylor-Button Co., 179 Wis. 
232, 190 NW 999; Schmidt v. Wis- 
consin Sugar Co., 175 Wis. 613, 186 
NW 222; Steinkrause v. Eckstein, 170 
Wis. 4877, 175 NW 988; Derouso v. 
International Harvester Co., 157 Wis. 
32, 145 NW 771; Brown v. Chicago, 
etc., R. Co., 109 Wis. 384, 85 NW 271; 
Heddles v. Chicago, etc., R.eCo., 74 
Wis, 239, 42 NW 2387; Hoppe v. Chi- 
cago, etc., RCo: 76k Wis. 307, 21 NW 
227; Langhoft v. Milwaukee, etc., R. 
Co., 19 Wis. 489. 

Eng.—Faweett v. York, etc., R. Co., 
16 Q. B. 610, 71 ECL 610, 117 ‘Reprint 
ee Daniel v. Metropolitan R57) Cas; 
L. 33°C. BP. 216 [rev -on. other 
cba F i, Riko. C.7 P90 Catt. 7k: 
5 H. L. 45, 18 ERC 659)]; Williams 
v. Great Western R. Co., L. R. 9 Exch, 
157; Stapley v. London, etc., R. Co., 
i RK.) 1 vExch, .21);Grayiv.. Pullen, 6 
B. & S. 970, 117 ECL 970, 122 Reprint 
1091; Lloyd v. Oglesby, 5 Ci) BAN. 38: 
667, "94 ECL 667, 141 Reprint 268; 
Caswell v. Worth, 5 B. & B. 849, 85 
ECL 849, 119 Reprint 697. 

Can.— Canadian Coloured Cotton 
Mills Co. v. Kervin, 29 Can. S. C. 478. 
a B. C.—Gordon vy, Victoria, 5 B. C. 
563. 

Ont.—Castaldi v, Denison, 47 Ont. 
L. 237, 52 DomULR 495; Fahey v. 
Jephcott, 1 Ont. L, 18 [dist Groves v. 
Wimborne, [1898] 2 Q. B. 402]; Rob- 
erts v. Taylor, 31 Ont. 10; Smith v. 
Hayes, 29 Ont. 283; Howard v. St. 
Thomas, 19 Ont. 719. 

Sask.—Salekin v. Popoff, [1926] 4 


20 dane 889 [aff [1926] 3 DomLR 
“That a causal connection must be 
shown between the negligence 


injury complained 
of, is undeniably true. A _ violation 
of penal statutes constitutes negli- 
gence per se, but to make such negli- 
gence actionable it must be a proxi- 
mate cause of the injury for which 
the action is brought.” Prest-O-Lite 
Co. v. Skeel, 182 Ind. 593, 601, 106 NE 
365, ‘AnnCasi917A 474, 

“The plaintiff is not entitled to re- 
cover unless the violation by the de- 
fendant of its statutory duty to him 
directly contributed to his injury. 
The breach of law upon which a 
plaintiff may found his right of re- 


charged and the 


NEGLIGENCE 


connection it is 


covery must be not merely a condi- 
tion or an attendant circumstance, 
but a contributory cause... . The 
injury must be referable to the 
breach of the statute as a cause.”’ 
Berdos v. Tremont, etc., Mills, 209 
Mass. 489, 499, 95 NE: 876, AnnCas 
1912B 1797. 

“The principle has this very obvi- 
ous limitation: The act or omission 
must have contributed directly to the 
injury, or, however improper or il- 
legal it may -have been in the ab- 
stract, no action for damages can be 
founded upon it. The failure of a 
locomotive engineer to sound his bell 
or whistle before crossing a highway 
would be essentially negligent, but a 
totally deaf traveler, upon the high- 
way, could in no way have suffered 
from the omission, and, as to him, 
it would not be negligence. So, too, 
the requirement of a night light to 
warn the public of a temporary ob- 
struction upon a street would not 
advantage a man absolutely - blind, 
and the failure to maintain it would 
not, as to him, be negligence.” Mc- 
Kune y. Santa Clara Valley Mill, etc., 
Co., 110 Cal. 480, 486, 42 P 980, 

[a] Providing chain instead of 
railing.— Where the statute requires 
the openings of hoistways, etc., to be 
provided with a substantial railing, 
which shall be kept closed at all 
times except when the hoistway is in 
actual use, a property owner who 
provided a chain instead of a railing 
is not liable for an injury resulting 
from the act of a third person, for 
which he was not responsible, in 
leaving the opening unguarded. Mal- 
loy v. New York Real Est. Assoc., 
156 N. Y. 205, 212, 50 NE 853, 41 LRA 
487 (“if we assume that the chain is 
not a technical compliance with the 
statute, we must still reach the con- 
clusion that the defendant is not lia- 
ble for the reason that its act in 
furnishing a chain instead of a rail- 
ing did not occasion the injury. If a 
rail had been used instead of a chain 
the result could not have been dif- 
ferent. The statute provides that 
‘such railing and trap door shall be 
kept closed at all times except when 
in actual use.’ This contemplates 
necessarily that the railing must be 
a movable railing such as this chain 
was. Whatever might have been used 
as a railing, whether made of wood, 
iron bars, or even iron links, would 
have been movable at the pleasure 
of any one desiring to use the ele- 
vator, so as to leave the elevator 
open or closed, as work or prudence 
should require. There is nothing in 
the character of such a railing as the 
statute requires as enables it to pro- 
tect an elevator shaft against the 
malicious or careless act of a party 
who leaves it open when he moves 
the elevator. Hither guard is power- 
less to bar the ingress of the heed- 
less into an elevator well hele if 
deliberately left open by persons 
operating the elevator. If either be 
sufficient to accomplish that purpose, 
if left in proper position, it would 
seem to follow that it is not the act 
of the owner in: providing the one 
rather than the other, which is the 
proximate cause of the accident, but 
rather the act of him who puts away 
the guard and refuses to permit it to 
perform its office of protecting the 
well hole during the absence of the 
elevator. For the act of the person 
who deliberately moved the elevator, 
leaving the well hole unguarded, this 
defendant is neither morally nor 
legally responsible and should not 
be visited with its consequences’’). 

30. U. S.—Steel Car Forge Co. v. 
Chec, 184 Fed. 868, 107 CCA 192. 

Ala.—City Ice Delivery Co. v. Le- 
cari, 210 Ala. 629, 98 S 901; McElvane 


[§ 479 


lation of a statutory duty or the violation of some 
duty under general principles of law.*t 


In this 
considered that in order to impose 


. Central of Georgia R. Co., 170 Ala. 
35 5, 54 S 489, 34 LRANS 715; South- 
ern R. Co. y. Crawford, 164 Ala. 178, 
51 S 340. 

Ark.—Terry Dairy Co. v. Nalley, 
146 Ark. 448, 225 Sw 887, 12 ALR 
1208. 


Colo.—Platte, etc., Canal, etc., Co. 
v. Dewell, 17 Colo. 376, 30 P 68. 
Del.—Wollaston v. Stiltz, 31 Del. 


273, 114 A 198. 

Ill. —Fogelsong vy. Peoria R. Ter- 
minal Co., 203 Ill. A. 546; Sehnert v. 
Schipper & Block, Inc., 193 Il. A. 202, 
408 [cit Cyc]. 

nd.—Prest-O-Lite Co. Skeel, 182 
ind 593, 106 NE 365, AnnCasl917A 
474; Nickey Vv. Steuder, 164 Ind. 189, 
13 NE 117; Pennsylvania Co. v. Hen- 
sil, 70 Ind. 569, 36 AmR 188; Mogle v. 
Poledor, 84 Ind,- A. 710, 151 NE 142; 
Moran y. Poledor, 84 Ind. A. 266, 151 
NE 140. 

Iowa.—Dodge v. Burlington, etc., 
R. Co., 84 Iowa 276; Reynolds v. 
Hindman, 32 Iowa 146. 

Mich.—Syneszewski v. Schmidt, 153 
Mich. 438, 116 NW 1107. 

Minn.—Curwen v. Appleton Mfg. 

Co., 133 Minn, 28, 157 NW 899. 
. Mo.—Payne v. Chicago, etc., R. Co., 
129 Mo. 405, 31 SW 885; Bluedorn vy. 
Missouri Pac. R. Co., 121 Mo. 258, 25 
SW 943; Mathiason v. Mayer, 90 ‘Mo. 
585, 2 SW 834. 

ebr.—Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692; Chicago, etc., 
RCo: King, 76 Nebr. 591; 107 NW 
981; Lincoln Tract. Co. v. Heller, 72 
Nebr. 127, 100 NW 197, 102 NW 562; 
Omaha St. R. Co. v. Duvall, 40 Nebr. 
29, no, NW 581. 

N. C.—Rolin v. R. J. Reynolds To- 
bacco. Co., 141 N. C. 300, 53 SE 891, 
7 LRANS 335, 8 AnnCas 638. 

Oh. —Hadfield- Penfield Steel Co. v. 
Sheller, 108 Oh. St. 106, 141 NE 89. 


S. C.—Gosa v. Southern R. ‘Coa;,; 
S. C. 347, 45 SE 810. 

Tenn. — Memphis SU, pz, COs ane 
Haynes, 112 Tenn. 712, 81 SW 374; 
Wise v. Morgan, 101 Tenn, 273, 48 
SW 971, 44 LRA 548. : 

Tex.— Hines v. Foreman, (Commn. 


A.) 243 SW 479 [rev (Civ. A.) 229 
SW 630]; Franklin vy. Houston Elec- 
tric Co., (Civ. A.) 286. SW 578; Gal- 
veston, etc., R. Co. vy. Duty, (Civ. A.) 
267 SW 744: Galveston, etc., R. Co. v, 
Murray, (Civ. A.) 99 SW 144; Ship- 
pers Compress, etc., Co. v. Davidson, 
35. Tex. Civ. A. 558, 80 SW 10382. 

Wis.—Smith v. Taylor- Button Co., 
179 Wis. 232, 190 NW 999. 

[a] Tllustrations.—(1) The owner 
of a building who fails to remove it 
after it has been condemned by the 
state fire marshal is not liable for 
damages to adjoining property by a 
fire in the building, where the failure 
to remove it was not the proximate 
cause of the injury. Moran v. Pole- 
dor, 84 Ind. A. 266, 151 NE 140 [foll 
in Mogle v. Poledor, 84 Ind. A. 710, 
151 NE 142]. §2) Even if defendant 
sold a_corn husker and_ shredder 
which did not comply with Gen. St. 
(1913) § 3884, relating to guards, it 
was not error to dismiss the action 
against him, where the injury com- 
plained of was not the proximate re- 
sult of the violation of statute. Cur- 
wen v. Appleton Mfg, Co., 133 Minn. 
28, 157 NW 899. 

‘As negligence per s@ see supra 
§§ 103-107. 

31. Thomas v, German Gen. Benev, 


Soe; 168) Cal.C 183) 0087. saa ers ae: 
[quot Gye); Seve COt Ve ’Gaydica, 122 
Misc. 31, 203 NYS 2438, 260 page 


Cyc]; San Antonio, etc., «Os, 

Behne, (Tex. Commn..A.) 231 SW 3b4 
[rev on other grounds (Civ. A.) ad 
SW 680]; Galveston, etc., R. Co, 

Duty, (Tex, Gly A.) 267 SW 744; Mis. 
souri, etc., R. Co. v. Dobbins, (Tex. 
Civ. A.) 40 SW 861. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lability for an injury claimed to be the result of 
a violation it must appear that compliance with the 
statute or ordinance would have prevented the in- 
jury,** or that it may be shown as matter of de- 
fense that compliance with the statute or ordinance 
would not have prevented the injury complained of 
in the particular case,3* although this cannot be 
carried to the extent of attacking the general adap- 
tability of the statute or ordinance as a means 
The mere fact of violation 


of preventing injury.*4 


32. Ill.—Shenert vy. Schipper & 
Block, Inec., 193 Ill. A. 202, 207 [quot 
Cyc]. 

Md.—Philadelphia, evens Ra, Comte 
Stebbing, 62 Ma. 504. 

o.—Blyston-Spencer v. United R. 
Co.,_ 152 °-Mo: A. 9118,.132 SW 1175. 

N. Y.—Chrystal v. Troy, etc., R. 
Co., 124 N. Y. 519, 26 NE 1103; Wein- 
berger v. Kratzenstein, 35 Misc. 74, 
71 NYS 244 [mod 71 App. Div. 155, 
1d 2NYS 537]. 

Wis.—Stacy v. Knickerbocker Ice 
Co., 84 Wis. 614, 54 NW 1091. 

[a] Adequacy of fence. — Where 
horses hired by plaintiff to defendant 
ice company became frightened and 
unmanageable while on the ice and 
ran on to thin ice, and were drowned, 
it was held that defendant’s failure 
to fence thin ice was not such negli- 
gence as would warrant a recovery 
for the horses, where a fence such as 
the statute required would have been 
totally inadequate to prevent the ac- 
eident. Stacy v. Knickerbocker Ice 
Co., 84 Wis. es, 54 NW 1091. 

33. Conrad vy. Springfield Cons. R. 
Co., 240 Ill. 12, 88 NE 180, 130 AmSR 
251: 

34. Conrad y. Springfield Cons. R. 


Co., supra, Mise: 
[a] Beason for rule.—‘“This is a 
legislative question.” Conrad sv. 


Springfield Cons. R. Co., 240 Ill. 12, 
17, 88 NE 180, 180 AmSR 251. 

35. Corbett vy. Scott, 243-N. Y. 66, 
152 NE 467, 46 ALR 1064; Brown v. 
Shyne, 242 N. Y. 176, 151 NE 197, 14 
ALR 1407. 

{a] Failure of a chiropractor to 
procure a license as required by law 
cannot, in an action for malpractice, 
be regarded as the proximate cause 
of the injury to his patient in the ab- 
sence of any direct evidence of lack 
of care or skill. Brown y. Shyne, 242 
N. Y. 176, 151 NE 197, 14 ALR 1407. 

36. Giminski v. Irving, 210 App. 
Div. 348, 206 NYS 119; Pizzo v. Wie- 
mann, 149 Wis. 235, 134 NW 899, 38 
LRANS 678, AnnCas1913C_ 803. 

[a] Sale of toy pistols.—The act 
of a wholesaler in selling a toy pistol 
in violation of the statute is the 
proximate cause of the death of a 
boy resulting from his use of one of 


the pistols which he bought from a] 


retailer as “the original sale was the 
initiating cause to which all others 
tied naturally in proximate relation.’ 
Pizzo v. Wiemann, 149 Wis. 235, 239, 
134 NW 899, 38 LRANS 678, AnnCas 
1913C 803. 

{[b] Unlighted vehicle. — Undis- 
puted evidence of a collision with de- 
fendant’s unseen and unlighted ve- 
hicle; occurring more than an hour 
after sundown, is evidence from 
which it may be inferred that there 
was a causal connection between the 
collision and the lack of the lights 
required by law. Giminski v. Irving, 
210 App. Div. 343, 206 NYS 119. 

site Ws S.—Montgomery Light, etc., 
Co. v. Charles, 258 Fed. 723; Ketterer 
vy. Armor, 247 Fed. 921, 931, 160 CCA 
111, LRA1918D 798 [cit Cyc]; Mella 
vy. Northern SS. Co., 162 Fed. 499. 

Ala.—Tobler v. Pioneer Min., etc., 
Co., 166 Ala. 482, 52 S 86; Malcomb 
v. Louisville, ete., R. Co., 155 Ala. 
337, 46 S 768, 130 AmSR 52, 18 
LRANS 489; Virginia-Carolina Chem- 
ical Co, v. Mayson, 7 Ala, A. 588, 62 
S, 253, 

Ariz.—Inspiration Cons. Copper Co. 
vy. Conwell, 21 Ariz. 480, 190 P 88. 

Ark.—Terry Dairy Co. v. Nalley, 


NEGLIGENCE 


first place that 


Se 448, 225 SW 887, 12 ALR 
Cal.—Marovich v. Central California 
Mrace. Cor, 191 Cal.” 2955" 2106. P1595; 
-Colo.—Platte, etc., Canal, ete., Co. 
v. Dowell, 17 Colo. 376, 30° P 68. 
Conn. — Walker vy. New Haven 
Hotel, Co.,..95: Conn. 231, 4111 A 59; 
Fiarenzo V. Richards, 93 Conn. 581, 
107 A 563. 
Del.—Kyne v. Wilmington, etc., R. 
Co3~13, Del..185, 14 A 922. 
Fla.—Williams y. Atlantic Coast 
Line R. Co., 56 Fla. 735, 48 A 209, 131 
AmSR 169, "24 LRANS 134. 
Ga.—General Fire Extinguisher Co. 
v. Daniel, 25 Ga. A, 282, 103.S 257. 
Ill.—Moyer v. Walden W. Shaw 
Livery Co., 205 Ill, A. 273; Arndt v. 
Conrad Seipp Brewing Co., 154 Til, A. 
606; Willson v. Logan, 139 Ill. A. 
204: Muench vy, Standard Brewery, 113 


TAY bir 

Ind.—Prest-O-Lite Co. Skeel, 182 
Ind, 593, 106 NE 365, AnnCasi917A 
474; Mogle Y. Poledor, 84 Ind. A. 710, 
151 NE 142; Moran y. Poledor, 84 Ind. 
A. 266, 151 "NE 140. 

Towa.—Hall v. Chicago, etc., R. Co., 
199 Towa 607, 199 NW 491; Tibbitts 
v. Mason City, etc., R. Co., "188 Iowa 
178, 115 NW 1021. 

Kan.—Missouri Pac. R. Co. v. Co- 
lumbia, 65 Kan. 390, 69 P 338, 58 LRA 
399; Atchison, ete., R. Co. v. Ader- 
hold, 58 Kan. 293, 49 P 83. 

Ky.—Dunn v. Central State Hos- 
pital, 197 Ky. 807, 812, 248 SW 216 
[quot Cyc]; Louisville Trust Co. v. 
Morgan, 180 Ky. 609, 203 SW_ 555, 
7 ALR 396; Lucas Land, ete., Co. v. 
Cook, 166 Ky. 584, 179- SW 582; Beiser 
v. Cincinnati, ete., R. Co., 152 Ky. 522, 
153 SW 742, 48 LRANS 1050. 

La.—Foshee v. Grant, 152 La. 303, 
93 S 102, 

Me.—Kimball v. Davis, 117 Me. 187, 
103 A 154. 

Md.—wWilson y. Yates, 137 Md. 54, 
111, A: 161. 

Mass.—Ray v. Western Union Tel. 
Co., 154 NE 853. 

Mich.—Fowler v. Briggs, 116 Mich. 
425, 74 NW 1046, 72 AmSR 537, 40 
LRA. 528 

Minn.—Curwen v. Appleton Mfg. 
Co., 183 Minn. 28, 157 NW 899. 

Miss.—Louisville, ete, R. Co. v. 
Daniels, 135 Miss. 33, 99 S 434. 


Mo.—Eaton  v. Wallace, 287 SW 
614; Shunk y. Harvey, 284 Mo. 343, 
223 SW 1066; State v. Ellison, 176 


SW 11; Stepp v. Chicago, etc., R. Co., 
85 Mo. 229; Powell v. Missouri Pac, 
i wae 76 Mo. 80; Harlan v. St. Louis, 


R. Co., 65 * Mo. 22; Shelton v. 
pada, (A.) 242 Sw 151; ’ Nevinger Vv. 
Haun, 197 Mo. A, 416, 196 SW 39; 


Payton v. Woolfolk, (A) 182 SW 801; 
Hoover v. Fulton, 177 Mo. A. 95, 163 
SW 292; Yongue v. St. Louis, etc., R. 
Co;, 133 Mo. A. 141, 112 SW 985. 

Mont.—Griffin v. Chicago, ete, R. 
Co., 67 Mont. 386, 216 P 765; Stones 
v. Chicago, etc., R. Co.) 69 Mont, 342, 
197 P 252: Wallace v. Chicago, etc., 
R. Co., 48 Mont. 427, 1388 P 499. 

Nebr.—Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692. 

N. J.—kKelson v. Public Serv. R. 
Co.) 94-NeJo Le: 627, 110 -A 919. 

N. Y.—Acton v. Reed, 104 App. 
Div. BOT, 93. NYS. 911; Koch v. Zim- 
mermann, 85 App. Div. 370, 88 NYS 
339; Warshawsky v. Dry Dock, etc., 
jae Co., 86 NYS 748. 

N. C.—Gillis. v. Norfolk Transit 
Corp., 193 N. C. 346, 187 SE 1538; Mc- 
Atee v. Branning Mfg. Co., 166 N. C. 
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of a statute is not sufficient basis for an inference 
that such violation was the proximate cause of the 
injury complained of,?> although a causal connec- 
_tion may be inferred where there is a logical con- 
nection between the violation and the injury.?¢ 

[§ 480] C. Efficient Cause in General. 
to establish proximate cause it is necessary in the 


In order 


there be a causal connection be- 


tween the negligent act and the injury,” and this 
rule apples where the negligent act consists in the 


448, 82 SE 857; Byrd v. Southern Ex- 
press Co., 139 N. C. 273, 51 SE 851. 

Oh.—-Hadfield- Penfield Steel Co. ‘vy. 
Sheller, 108 Oh, St. 106, 141 NE 89. 

Okl. —Davis Vv: Lawson, 118 Okl. 94, 
246 P 853; Freeborn v. Holt, 100 OL. 
50, 227° P 136; O'Neil v. Vie, 94 Okl. 
68, 220 P 853; ‘Marland Refining Come 
Duffy, 94 Oki. 16, 220 P 846; Clinton, 
ete eh. Cos7ve Dunlap, 56 OkI. 55; 156 
be 654; St. Louis, etc., R. Co. v. Snow- 
den, 48 Okl. 115; 149 P 1083. 

Pa.—Klein v. ‘Philadelphia, 223 Pa. 
507, 72 A 845; Higenbrodt v. Wil- 
liamsport, 44 Pa, Super. 437; Bannon 
Vv. Pennsylvania RCo: 29 Pa. Super, 
231; McCarthy v. Philadelphia Rapid 
Transit Co., 18 Pa. Dist. 651; Dunn v. 
Pennsylvania R. Co4-20 Phila. 258. 

Porto Rico.—Acosta v. Porto Rico 
Gas Co., 7 Porto Rico Fed, 475. 

R. I.—Galloshaw y. Lonsdale Co., 
25 R.I.-883;.55 A 932: 

S. G..-MeLendon v. Hampton Cot- 
ton Mills, 109 S. C, 238, 95 SH 781. 

Tenn.—Wise y. Morgan, 101 Tenn. 
273, 48 SW 971, 44 LRA 548, 

Tex.—Texas, "etc., R. Co. v. Rooks, 
(Commn, A.) 292 Sw 586 [aff (Civ. 
A.) aoe SW 622]; Bergman Produce 
Co. American R. Express Co., (Civ. 
A.) Y62 SW 891; Southern Kansas R. 
Co. v. Barnes, (Civ. A.) 173 SW 880; 
Stone, ete., Engineering Corp. v. 
Brewer, (Civ. A.) 161 SW 38; Wilson 
Vv. Werry, (Civ, A.) 137 SW 390 

Va.—Btheridge v. Norfolk Southern 
R. .Co., 1438 Va. 789, 129 SE 680. 

Wash.—Clark v. ‘Pacific Power, etc., 
Co., 91 Wash. 130, 157 P 462. 

W. Va.—Schwartz vy. Shull, 45 W. 
Va. 405, 31 SE 914. 

Wis.—-Smith v. Taylor-Button Co., 
179 Wis. 232, 1909 NW 999. 
ene O'Neil v. Everest, 7 Aspin. 

Can.—Bell Tel. Co. v. Chatham, 31 
Can, S. C. 61. 
nue C.—Gordon vy. Victoria, 5 B. C. 

N. B.—Rainnie vy. St. John City R. 
Con 3LUN By 82: 

Ont.—Gilmour v. Bay of Quinte 
Bridge Co., 20 Ont, A. 281; Hanna v. 
Canadian Pac. R. Co., 11 OntWR 1069. 

{a] Tlustrations.—(1) The failure 
of defendant sawmill owner to pro- 
cure a license to operate an engine 
was entitled to no weight in an ac- 
tion for damages to property by fire 
which came from defendant’s smoke- 
stack, unless there was some causal 
connection between defendant’s omis- 
sion to procure a license and his al- 
leged negligence. Kimball v. Davis, 
117 Me. 187, 103 A 154. (2) Where 
plaintiff entered a wareroom in the 
rear of defendant’s saloon and was 
served with beer through a window 
and then sat down on a barrel, the 
head of which was covered with con- 
centrated lye, and which was off to 
one side and not in line with the win- 
dow where he was served, there was 
no causal connection between his 
purchase of the beer and his act in 
seating himself on the barrel. Foshee 
vy. Grant, 152 La. 308; 938°$ 102. (3) 
On collapse of a building there can 
be no recovery against the architect 
for death of a workman merely on 
proof that the plans were defective 
and that the building collapsed, but 
it must be shown that the architect’s 
plans were followed, and, in the ab- 
sence of such proof, a verdict should 
be directed for the architect. Bayne 
vy. Everham, 197 Mich. 181, 163 NW. 
1002. 
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violation of a statute or ordinance,°® even where 
such violation constitutes negligence per se.°° 


3s. Ala.—City Ice Delivery Co. v. 
Lecari, 210 Ala. 629, 98 S 901. 

Del.—Kyne v. Wilmington, etc., R. 
eit “ee Del. 185, 14 A 922. 

1.—Curran vy. Chicago, etc., R. Co., 
389. Til. 111,124 NE 330; Gibson v. 
Leonard, 143 T1822, 32 ‘NE 182, 36 
AmSR 376; 17 LRA. 588; Hartnett v. 
Boston Store, 185 Ill. A. 332 [aff 265 
Ill. 331, 106 NEB 837, LRA1915C 460]; 
Browne. v. Siegel, $0 ml. A. 49 [aff 
191 Ill, 226, 60 NE 815]. 

Ind.—Nickey v. Steuder, 
189, :73 NE 117. 

La.—Seibert v. McManus, 104 La. 
404, 29 S 108, 

N. Y.—Carhart v. State,-115 App. 
Div. 1, 100 NYS 499; Acton v, Reed, 
£04 Appr Div. Jb07,) 93x NYS 6015 
Kuhnen vy. White, 102 App. Div. 36, 
92 NYS 104; Weinberger v. Kratzen- 
stein, 85 Misc. 74, 71 NYS 244 [mod 
on other grounds 71 App, Div. 155, 75 
NYS bole 

Oh.—Hight Hour Tobacco Co. v. 
Koellner,; 13 Oh, Cir. Ct. N. S. 33, 32 
Oh, -Cir. .€t. 3887. [aff 84 Oh, St. 496 
mem, 95 NE 1151 mem]. 

Okl.—Luck vy. Pugh, 159 P 855. 

Pa.—Sewell vy. Moore, 166 Pa. 570, 


31 A ; 
R. I.—Galloshaw v. Lonsdale Co., 
ZO, Le, BSS, 90. A 9 o2: 
Wis.—Stacy v. Knickerbocker Ice 
Co:, 84 Wis. 614, 54 NW 1091. 
gon sliabes: v. Jephcott, 1 Ont. L. 
3s9.. U. S.—Steel Car Forge Co. v. 
Chec, 184 Fed. 868, 107 CCA 192. 
Ala.—City. Ice Delivery Co, v. Le- 
cari, 210 Ala. 629, 98 S 901; McElvane 
v..Central of Georgia R. Co., 170 Ala. 
525, 54 S 489, 34 LRANS 715; South- 
ern R:; Co. vy. Crawford, 164 Ala, 178, 
51.S 340. 


164 Ind. 


Ark.—Terry Dairy Co. v. Nalley, 
138 Ark, 448, 225 SW 887, 12 ALR 
1208. 

Colo.—Platte, etc., Canal, Co. 


etc., 
v. Dowell, 17 Colo: 376, 30 P 68, 


Del.—Wollaston vy. Stilz, 31 Del. 
278, 114° Ai198: 

iIll.—Fogelsong v. Peoria R. Ter- 
minal Co., 203 Ill. A. 546; Sehnert v. 
Schipper,..& Block, Inc, 193° Tll.,,A. 
202, 207. [cit. Cye]. 

Ind.—Prest-O-Lite Co. vy. Skeel, 182 


Ind, 593, 106 NE 365, AnnCas1917A 
474; Nickey v. Steuder, 164 Ind, 189, 
73 NE 117; Pénnsylvania Co. v. Hen- 
sil, 70 Ind. 569, 36 AmR 188; Mogle 
v. Poledor, 84 Ind. A. 710, 151 NE 
142; Moran y. Poledor, 84 Ind. A. 266, 
151 ‘NE 140. 

Iowa.—Dodge v. Burlington, etc., 
R. Co., 34. Iowa 276; Reynolds v. 
Hindman, 32 Iowa 146. 

Mich.—Syneszewski v, Schmidt, 153 
Mich. 438, 116 NW 1107. 

Minn.—Curwen v. Appleton Mfg. 
Co,, 133 Minn. 28, 157 NW 899. 

Mo. —Payne y. "Chicago, etc., A. Co., 
129 Mo. 405, 31 SW 885; Bluedorn y. 
Missouri Pac. Hy COs 121 Mo. 258, 25 
SW 943; REET BOR v. Mayer, 90 Mo, 
585, 2 Sw 8 

Nebr. een v. Thompson, 110 
Nebs, 251,.192 NW. 692; Chicago, etc., 

CO. Vi. King, 76 Nebr. 59t, 107 NW 
$81 Lincoln Tract, Co. v. Heller, 72 
Nebr. 127, 100 NW 197, 102 NW 262; 
Omaha St, R. Co. v. Duvall, 40 Nebr. 
295.58 (NW 531. 

N. C.—Rolin v. R. J. Reynolds To- 
bacco Co., 141, Nv C. 300,53 SE 891, 
7 LRANS 335, 8 AnnCas 638. 

Oh.—Hadfield- Penfield Steel Co. v. 
Sheller, 108 Oh, St. 106, 141 NE 89, 

S.. C.—Gosa Vv. Southern R. Co., 67 
S.C. oat. 45 SE 810. 

Tenn..Memphis St. R. Co. vy. 
Haynes, 112 Tenn, ‘712, 81 SW 3874; 
Wise vy. Morgan, 101 Tenn. 273, 48 
SW 971, 44 LRA 548, 

Tex.—Hines y. Foreman, (Commn., 
A.) 248 SW 479 [rev (Civ. A.) 229 
SW 630]; Franklin vy. Houston Elec- 
tric ,Co., (Civ. A.) 286 SW 578; Gal- 
veston, ’ete., BO. Vi PTEEY 9) Clave) 


| [aff 217 11. 
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The 


267 SW 744; Galveston, etc., R. Co 
vy. Murray, (Civ. A.) 99 SW W 144; Ship- 
pers Compress, etc., Co. v. Davidson, 
35 Tex. Civ. A. 558, 80 SW 1032. 

Wis.—Smith y. Taylor-Button Co., 
179 Wis. 232, 190 NW 999. 

As negligence per se see supra 
§§ 103-107. 

40, U. S.—Ketterer v. Armour, 247 
Fed..921, 9381, 160 CCA 111, LRA1918D 
798 [eit Cyc]; Bole v. Pittsburgh 
Athletic Club, 205 Fed. 468, 123 CCA 
536, 46 LRANS 602; Winona v, Bot- 
zet, 169 Fed. 321, 94 CCA 563, 23 
LRANS 204; Teis v. Smuggler Min. 
Cos, (L658, "Hed. ~260;) 85) COCA 478, hb 
LRANS 893; Goodlander Mill Co. v. 
Standard Oil Co., 63 Fed. 400, 11 CCA 
BO; che MUEGA! 2S Sia. 

Ala.—Weatherly v. Nashville, etc., 
RR. Co,,. t66 Ala. bY'd, (pias. So". Thopiler 
v. Pioneer Min., ete., Co., 166 Ala. 
482, 52 S 86. 

Ariz. —Inspiration Cons. Copper 
Co. v. Conwell, 21 Ariz. 480, 190 P 88. 

Ark.—Helena Gas Co. v. Rogers, 
104 Ark. 59, 147 SW 4738. 

Cal.—Baillargeon v. Myers, 180 
Cal. 504, 182 P 37; Matchette y. Cali- 
fornia Fruit Canners Assoc,, 33 Cal. 
A, 156, 164 P 423. 

Colo.—Lyons v. Watt, 43 Colo, 238, 
95 P 949, 18 LRANS 1135. 

Ga.—General Fire Extinguisher Co. 
v. Daniel, 25 Ga. ad 282, 1038 SE 257; 
Southern R. Co. Daughdrill, 11 Ga! 
A. 6038, 75 SE 925: Atlantic Coast 
Line R. Co. v. Daniels, Si Crag Vaer RD: 
70 SH 203; Vinson v; Willingham 
Cotton Mills, 2 Ga. A. 58, 58 SH 413. 
But see Atlantic Coast Line R. Co. v. 
Wildman, 29 Ga: A, 745, 116 SE 858 
(holding that it does not necessarily 
follow, because injury would not have 
occurred but for defendant's negli- 
gence, that such’ negligence consti- 
tutes the proximate cause of the in- 
PUL 

Ill.—Curran y. Chicago, etc., R. Co., 
289 Til 111, 124° “NE, 3307 Miller’ v. 
Kelly Coal Co., 239. Tll. 626, 88 NE 
196, 180 AmSR 245; Sehnert v. Schip- 
per & Block, Inc., 193 Ill. A. 202, 207 
[cit Cyc]; Brown v. Richardson, 177 
Ill. A. 488; Miller v. Kelly Coal Co., 
145 Ill. A. 452 [aff 239 Ill. 626, 88 NH 
196, 130 AmSR 245]; Yeates v. Illi- 
nois Cent. R. Co., 145 Ill. A. 11 [aff 
241 Ill. 205, 89 NE 338]; Byron ‘Tel: 
Co..v. Sheets, 122 Il], A. 6; Elgin, ete., 
Tract. Co. v. Wilson, 120 Ill, A. 371 
47, 75 NE. 436]; Stroiny 
v. Griffin. Wheel Co., 116 Ill. A. 550; 
Cleveland, etc., R. Co. v. Lindsay, 109 
TH. Ane 583: 

Ind.—Cumberland Tel., etc, Co. v. 
Kranz,’ 48 Ind. A.°'67, 95 NE 871; 
Indianapolis v. Slider, 48 Ind. A. 88, 
95 NE 334; Indianapolis Tract; ;ete.; 
on Vv. Springer, 47 Ind. A. 35, 938 NE 

Iowa.—Eclipse Lumber Co. v. Da- 
vis, 196 Iowa 1349, 195° NW. 387; 
Wine v. Jones, 183 Iowa 1166, 162 
NW 196, 168 NW 318. 

Kan.—Hartman vy. Atchison, etc., R. 
Co., 94 \Kan: 184,°1246 P'385;° LRA 
1915D 568. 

Ky.—Dunn v. Central State Hos- 
pital, 197 ‘Ky. 807, 812, 248 SW 216 
[quot Cyc]; Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 SW 1070; 
Barnett v. Brand, 165 Ky. 616, 177 
SW 461; Tolin v. Terrell, 133 Ky, 210, 
117: SW 290; Louisville, ete... R. Co. 
v. Keiffer, 132 Ky. 419, 1138 SW 4338; 
Louisville Gas Co. v. Kaufman, 105 
Ky. 181, 48 SW 434, 20 Kyl 1069. 

Mich.—Calliari v. Fisher, 190 Mich. 
56, 155 NW 689 

‘Minn. —Hansen v. St. Paul Gaslight 
Co., 82 Minn. 84, 84 NW 727. 

Miss:—Illinois' Cent. R. Go. v. 
Wright, 1385 Miss. 435, 100 S 1; Louis- 
ville, etc., R. Co, v. Daniels, 135 Miss. 
33, 99 S 434, 

Mo.—Ward v. EHEly-Walker Dry 
Goods Bldg. Co., :248 Mo. 348, 154 Sw 
478, 45 LRANS 550; Irwin v. Mc- 


‘NE 1117 mem]; 


| Park Amusement Co,, 
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negligent act or omission must have been such that. 
without it the injury would not have happened.*® It 


(A.) 274 SW 923; O’Connell 
vy. Missouri Pac. R. Co., 149 Mo. A. 
501, 181 SW 117; Hull v. Thomson 
Transfer Co., 135 Mo. A. 119, 115 SW 
1054. 

Mont.—Kirby v. Oregon Short Line 
Co., 59 Mont. 425, 197, P 254; Stones 
v. Chicago, ete. R. .Co., 59. Mont. 
342, 197 P 252. 

Nebr. —Spratlen v. Ish, 100 Nebr. 
844, 161 NW 573. 

N. J——Powers v. Standard Oil Cox 
93 IN. Je 8050 LUO CA. 273: Benn gay. 
Booth, (Sup.) 132 A 294. 

N. Y.—Finkle v. Bolton Landing 
Lumber Co., 148 App. Div. 500, 132 
NYS 1038; Boehm vy. Hammond, 145 
App. Div. 511, 129 NYS 884; Thomp- 
s0n Va» Bath, 142. App. Diva reall 26 
NYS 1074 [att 205 N. Y. 573 mem, 98 
Martin v. Althaus, 
139 App. Div. 622, 124 NYS 838; Acton 
v. Reed, 104 App. Div. 507, 93 NYS 
911; Hartman v. Berlin, ete. HEn- 
velope Co., 71 Mise. 30, 127 NYS 187 
[aff 146 App. Div. 926 mem, 131 NYS 
1119 mem]; Weinberger v. Kratzen- 
stein, 35 Mise. 74, 71 NYS 244 [mod 
on other grounds 71 App. Div. 155, 
75 NYS 537]. 

N. C.—Hvans v. Shea Bros. Constr. 
Co., 61.94 JN. Ce 8h 133 SE 4k nV an: 
Dyke vy. Chadwick-Hoskins Co., 187 
N. C. 695, 122 SE 657;. West. Constr. 
Co..v. Atlantic Coast Line R. Co.,.184 
N. C. 179, 113 SE 672; Bryan v. Hil- 
ton Lumber ‘Co., 154 N. C. 485, 70 SH 
936; Harvell v. Weldon Lumber Co., 
154. N. C. 254, 70 SE 389; Ramsbottom 
v. Atlantic Coast Line R. Co., 138 N. 
C. 38, 50 SE 448. 

Oh.—Haas v. Kundtz, 94 Oh. St. 
238, 1138 NE 826. 

Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 103. Or. 362, 204 'P 492. 

Pa.—Jaras v. Wright, 263 Pa. 486, 
106 A 798; Cochran y. Philadelphia, 
ete, R., Cogs 184 Pa. 565, 39 A296, 

RR I.—Waterman Vv. Shepard, 21-R. 
I, 257, 48 A 66. 

§. G.—McLendon v. Hampton Cot- 
ton Mills, 109 S. C. 238, 95 SE 781. 

Tenn.—Nashville v.. Singer, etc., 
Fertilizer Co., 127 Tenn. 107, 153 SW 
838; Deming v. Merchants’ Cotton- 
Press, etc., Co., 90 Tenn. 306, 17 SW 
89, 18 LRA 518. 

Tex.—Bergman Produce Co. vy. 
American R. Express Co., (Civ. A.) 
262 SW 891; Galveston, ete., Re COs Ve 
Cook, (Civ. AS 214 SW 539; Galves- 


Dougal, 


ton, ete., R. Co. v. Averill, (Civ. A.) 
136 SW 98; :Texas, ete. R.» Co... v. 
McKenzie, 30 Tex... Civ. Dade 293, 70 


SW 237; Texas, etc., 
(Civ. A.) 44 SW 673. 

Va.—HEtheridge v. Norfolk South- 
ern R.'Co., 148) Va. -789,.129 SH -680. 

Wash.—Rainier Heat, eaten Corse 
Seattle, 113 Wash... 95, 193 "Pp 2838 
Ross v. Smith, 107 Wash. 493, 182 Pp 
582, 583 [cit Cyc]; Wodnik v. Luna 
69 Wash. 6388, 
125. P 941, 42 LRANS, 1070. 

W. Va.--Schwartz v. Shull, 45 W. 
Va. 405, 31 SE 914. : 

Wis.—-Geuder, ete., Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW 835; Stacy 
Vv. Knickerbocker Ice Co., 84 Wis. 614, 
54, NW 1091. 

Can.—Magill v. Moore Tp., 59 Can. 
S. C. 9, 46 DomLR 562 
Ont.— Newell Vv. Canadian Pac.weRe 
Co., 7 OntWR 771. 

“another principle of proximate 
cause which seems to be well estab- 
lished is that an ‘accident or injury 
cannot be attributed to a cause un: 
less, without its operation, it would 
not have happened.” Laidlaw — v. 
Sage, 158 N. Y. 73; 101, 52 NE 679; 
44 LRA 216. 

{a] Rule stated and explained.— 
Every effect is the result of a com- 
bination of causes, in the broad sense 
of the. word “cause; ” but the legal 
meaning of the word is somewhat 
different, the law having adopted as 


RiaCosgy Black, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘must have been the cause which produced the in- 
jury, the causa causans.*! 
did not contribute to the injury, it cannot be the 
The mere fact that the negli- 
gence in point of time preceded the injury does 
not of itself establish the causal connection,** and 


proximate cause.*” 


although the negligent act may 


cause of one injury it will not be considered the 
proximate cause of another injury merely because 
it caused or may have caused conditions which 
contributed to the second injury, and but for whose 
existence the second injury might not have hap- 
Where either one of two defects alone 


pened.** 
would not have caused the injury, 


its normal standard that course of 
conduct in which the acts of all per- 
sons concerned are legal and con- 
ducted with common prudence, and, if 
hurt is occasioned to some individual 
without this standard course of af- 
fairs being disturbed, it is considered 
as having happened from no juridic 
cause, but is attributed to an acci- 
dent; but if a hurt occurs which 
would not have occurred, according 
to the laws of ordinary human prob- 
abilities, if some wrongful or negli- 
gent act had not disturbed the nor- 
mal course, the law considers the 
normal and prudent activities of such 
persons as were concerned in the 
transactions as conditions, and not 
as causes, and regards the wrong as 
operating through the innocuous me- 
dium, which is therefore deemed the 
legal cause of the hurt. Atlantic 
Coast Line R. Co. v. Daniels, 8 Ga. 
A. 775, 70 SE 203. 

[b] Illustrations.—(1) In action 
for brakeman’s death, it was imma- 
terial that defendant canning com- 
pany had not complied with a con- 
tract with the railroad prescribing 
the distance to be left between plat- 
form and track, where the accident 
might have happened in any event. 
Matchette v. California Fruit Can- 
ners Assoc., 33 Cal. A. 156, 164 P 
423. (2) Where plaintiff was kicked 
off a coal car by a mule and was 
crushed beneath the car, the proxi- 
mate cause of. the injury was the 
kicking by the mule, although an 
obstruction in the road prevented 
plaintiff from getting away from the 
mule and the car after he was kicked, 
since he would not have been injured 
but for the kick by the mule. Mil- 
ler v. Kelley Coal Co., 239 Ill. 626, 
88 NE 196, 130 AmSR 245... (3) The 
negligence of a tenant in removing 
certain pipes placed in the leased 
building for the purpose of extin- 
‘guishing fires does not render him 
Jiable for the loss of the building by 
fire, in the absence of anything to 
show that, if the pipes had not been 
removed, the fire could have been ex- 
tinguished, the negligence being too 
remote. Frank y. Head, 42 SW 913, 
19 KyL 1128. (4) Negligence in 
placing telephone wires low will not 
cause liability for an accident due to 
horses getting out of control while 
passing thereunder, in the absence 
of proof that otherwise the accident 
would not have happened. Magill v. 
Moore Tp., 59 Can. S. C. 9, 46 DomLR 
662.> (5) Negligence in having defec- 
tive places in a fence around a reser- 
voir could not be the proximate 
cause of the drowning of a child who 
climbed over the fence at a place 
where it was in good condition. Mc- 
Lendon v. Hampton Cotton Mills, 109 
S.C. 238, 95 SE 781. 

41. U. S.—-Berlin Mills Co. v. Cro- 
teau, 88 Fed. 860, 32 CCA 126; White 
v. Colorado Cent. R. Co., 29 'F. Cas. 
No. 17,5438, 5 Dill. 428, 3 McCrary 559 
[writ of error dism 101 U. 8. 98, 25 
L. ed. 860]. 

Tll.—Seith v. Commonwealth Elec- 
tric Co., 241 Ill. 252, 89 NE 425, 132 
AmSR 204, 24 LRANS 978;. Devlin v. 
Chicago City ts Co., 210 iil. A. 7. 


Hence where the act. 
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cause.4* 


have been the 
to it.48 


the two defects 


Ind.—Westfield Gas, etc., Co. v. 
Hinshaw, 22 Ind. A. 499, 53 NE 1069. 
Ky. —Dunn v. Central State Hospi- 


tal, 197 Ky. 807, 812, 248 SW. 216 
[quot Cyc]. 

Md.—Coughlin v. Blaul, 120 Md. 
28, 87 A 766. 


Mo.—Hudson v. Wabash, 
Co., 82; Mo. A. 667. 

N. J.—Hammill v. Pennsylvania R. 
Ce 56.N. J. L. 370, 29 A 151, 24 LRA 

N. Y.—Trapp v. McClellan, 68 App. 
Div. 362, 74 NYS 130 (cause in such 
connection being the thing which 
brought the thing to be); Macauley v. 


UC ume 


eerie 9 App. Div. 279, 41 NYS 
N. C.— Ramsbottom v. Atlantic 


Coast Line R. Co., 138 N. C. 38, 50 
SE 448; Brewster v. Elizabeth City, 
137 N. C. 892, 49 SE 885; Coley v. 
Statesville, 121 N. C. 301, 28 SE 482. 

W. Va.—Washington v. Baltimore, 
ete RY Co; Liew. Va. “190: 

Ont.—Everitt v. Raleigh Tp., 21 
Ont. L. 91, 15-OntWR 855. 

42. Colo.—Kent Mfg. Co. v. Zim- 
merman, 48 Colo. 388, 110 P 187. 

I1l.—Curran v. Chicago, etc., R. Co., 
289 Ill. 111, 124 NE 330; McDermott 
v. Burke, 256 Ill. 401, 100 NE 168 
[aff 170 Ill. A. 415]. 

Ky.—Dunn v. Central State Hospi- 
tal, Lo? Ky, 807, 812;.°248 “SW s216 
[quot Cyc]; Louisville Trust Co. v. 


Morgan, 180 Ky. 609, 203 SW 555, 7, 


ALR 396. 

Mich.—Cowley v. Colwell, 91 Mich. 
537, 52 NW. 73; McNally v. Colwell, 
it Megat’ 527, 52 NW 70, 30 AmSR 

N. Y.—Vykess v. Duncan Co., 88 
App. Div. 129, 84 NYS 398. 

Oh.—Schaber v. Hinig, 18 Oh. Cir. 
Ct N.S. 414. 

S. C.—Pickens v. South Carolina, 
Ene” R. Co., 54 S. C. 498, 503, 32 SE 
67. 

“Such nearness in the order of 
events, and closeness in the relation 
of cause and effect, must subsist, 
that the influence of the injurious 
act may predominate over that of 
other causes, and shall concur to pro- 
duce the consequence, or, may be 
traced in those causes.” Pickens v. 
South Carolina, etc., R. Co., supra. 

43, Dunn v. Central State Hospi- 
tal, 197 Ky. 807, 812, 248 SW 216 
[quot Cyc]; Hudson v. Wabash, etc., 
R. Co., 32 Mo. A. 667. 

Dunn v. Central State Hospi- 
tal, 197 Ky. 807, 812, 248 SW 216 
[quot Cyc]; Snow v. New York, etce., 
R. Co., 185° Mass. 321;:.70 NE. 205; 
Wood y. Pennsylvania R. Co., 177 Pa. 
cee 35 A 699, 55 AmSR 728, 35 LRA 


“tal Tllustrations.—(1) A passen- 
ger injured in a railroad collision, 
and suffering thereafter from attacks 
of dizziness, cannot recover for a 
broken wrist resulting from a fall 
occasioned by such an attack while 
she was standing in a sink to exam- 
ine a leak in a water pipe. Snow v. 
New York, etc., R. Co., 185 Mass. 321, 
70 NE 205. (2) Negligence in fail- 
ing to give a signal at a railroad 
crossing, resulting in the killing of 
a person on the crossing, cannot be 
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together. constitute the proximate cause,* although 
each contributed in an unequal degree.*® 
fact that the act complained of constituted a tres- 
pass will not affect the question of proximate 
Where there is no intermediate efficient 
cause of an injury, the original wrong must be con- 
sidered as reaching to the effect and proximate 


So. the 


[§ 481] D. Elements and Tests of Proximate 
Cause—l. In General. 
which does not amount to more than a remote cause 
will not create a liability for injuries which fol- 
low*® does not mean necessarily that the cause of 
the injury should be the immediate cause,°°° the 


The rule that neglgence 


held the proximate cause of the in- 
jury resulting from the body being 
thrown against one standing on a 
depot plattorm, fifty feet from the 
crossing. Wood v. Pennsylvania R. 
Co., 177 Pa. 306, 35 A 699, 55 AmSR 
728, 35 LRA 199. 

45. McGregor v. Reid, etc., Co., 
178 Ill. 464, 53 NE 323, 69 AmSR 
332; Louisville v. Hart, 143 Ky. 171, 
136 SW 212, 35 LRANS 207; Ethe- 
ridge v. Norfolk Southern R. Co., 
143 Va. 789, 129 SE 680. 

[a] Thus the proximate cause of 
an accident from the falling of an 
elevator where the cable pulled out 
and the “dogs” failed to work, nei- 
ther of which alone would have 
caused the fall, is not the pulling 
out of the cable alone, but that. he 
the condition of the “dogs.” 
Gregor v. Reid, etc., Co., 178 Ill. 164, 
53 NE 323, 69 AmSR 332 [rev 76 ml. 
A. 610]. 
agen ree causes see infra §§ 485~ 
46. Etheridge v. Norfolk South- 
ern R. Co., 143 Va. 789, 129 SE 680. 

47. Bellino v. Columbus Constr. 
Co., 188 Mass. 430, 74 NE 684; Trapp 
v. McClellan, 68 App. Div. 362, 74 
NYS 130. 

48. St. Louis, ete., R. Co. vv. Da- 
vis, 37 Okl. 340, 132 P 337. 

49. See supra § 478. 

U. S.—Louisiana Mut. Ins. Co. 
Vv. Tweed, © Wall. 44,49. Ls ed. 45; 
Henry v. Cleveland, ete., ReuGoy HoT 


Fed. 426. 

Conn,—Fiarenzo v. Richards, . 93 
Conn. 581, 107 A563. i 
ae C.—Munsey v. Webb, 37 App. 

oO. 

Ill.—Edwall vy. SLGrey tees 
Co., 208 Ill, A. 489, 

Ind.—Louisville, etc., Ferry, Co. v. 
Nolan, 135 Ind. 60, 34 NE 710; Penn- 
sylvania Co, v. Congdon, 134 Ind, 226, 
383 NE 795, 39 AmSR 351: Columbia 


Creosoting Co. v. Beard, 52 Ind, A. 
260, 99 NE 828; Alexandria Min., ete. 


Chicago, 


nes v. Irish, 16 Ind. A. 534, 44 NE 
Kan.—Atchison,  ete., COgay Ve 


Stanford, 12 Kan, 354, 15 aes 362. 

Ky. —Louisville, etc., Re Co 
Daugherty, 108 SW 336, 32 KyL i392) 
15 LRANS 740. 

Me.—Bowden vy. Derby, 99 Me. 208, 
58 A 993. 

Mass.—Lund v. Tyngsboro, 11 
Cush. 563, 59 AmD 159. 

Mo.—Poeppers y. Missouri, ete., R. 
Co., 67 Mo. 715, 29 AmR .518. 

N. H.—Ricker v, Freeman, 50 N. H. 
420, 9 AmR 269. 

N. J.—Delaware, etc., R. Co. v. Sal- 
mon, 39 N. J. L. 299, 28 AmR 214. 

N. Y.—Davis v. Standish, 26 Hun 
608; Cleveland vy. New Jersey Steam 
boat Co., 5 Hun 523 [rev on. other 
grounds 68 N. Y. 306]. 

Okl.—-Cushing Gasoline Co.. v. 
Hutchins, 98 Okl. 18, 219 P 408. 

Or.—Brown vy. Oregon-Washington. 
R., etc., Co., 63 Or. 396, 128 P38; 

Pa.—Koelsch v., Philadelphia Co... 
152 Pa, 355, 25 A 522, 34 AmSR 653, 
18 LRA 759; Plymouth Tp. v: Graver, 
125 Pa. 24, Ta Ae 249, 11 AmSR 867; 
Hey ‘v. Philadelphia, 81 Pa. 44, 2%. 
AmR 733, 
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direct, or the last or nearest®? cause in time or dis- 
tance to the consummation of the injury, but the 
nearest independent cause which is adequate to and 


R. I—Keeler v. Lederer Realty 
Corp., -26.R. I. 524, 59 A: 855: 

Tex.—Ray v. Pecos, ete., R. Co., 40 
Tex. Civ. A. 99, 88 SW. 466. 

Wis.—Yess vy. Chicago Brass Co., 
124 Wis. 406, 102 NW 932; Meyer v. 
Milwaukee Electric R., ete., Co., 116 
Wis. 336, 93 NW 6; Ward vy. Chicago, 
etce., R. Co., 102 Wis. 215, 78 NW 
442; Deisenrieter v. Kraus-Merkel 
Malting Co., 97 Wis. 279, 72, NW 735. 

[a] Defining “proximate cause” as 
meaning a moving cause, or as im- 
mediate or direct cause to the remote 
cause, and stating that the question 
is, was defendant guilty of negli- 
gence that was the proximate cause 
of plaintiff's injury, is error. Schneider 
Vi pOnicaro, CLC. RR. Con, 99, W.is, i828; 
75 NW 169. 

51. Berkovitz v. American River 
Gravel Co., 191 Cal. 195, 215 P 675; 
Stockberger v. Ames Shovel, etc., Co., 
10h. .A,.135,.21 Oh. Cir-/Ct, N.' S.2424, 
35 Oh. Cir. Ct. 376; Meyer v. Mil- 
waukee Plectric R., ete. mc. LG. Wis, 
336, 93 NW 6. 

[a] The direct cause may not be 
the proximate cause, and the proxi- 
mate cause may not be the direct 
cause, and neither time nor distance 
is essentially a controlling element 
in determining whether a_ certain 
cause of an injury is the proximate 
cause of such injury. Wills vy. Ash- 
Jand Light, etc., Co., 108 Wis. 255, 84 
NW 998, 1000. 

[b] A negligent act is actionable, 
if it contributes proximately, al- 
though indirectly, to accident; hence, 
an instruction stating that negligence 
must directly contribute to injury 
was erroneous. Dowd v. Atlas ue ae 
cab, etc, Serv. Co.,,69° Cal. A. .95 23 
Ae 958; Wheeler v.* Milner, 137 wis. 
26, 118 NW 187. 

52. U. S.—Atdtna Ins. Co. v. Boon, 
95 U. S. 117, 24°. edy 395%" Bole wv. 
Pittsburgh Athletic Club, 205 Fed. 
468, 123 CCA 536, 46 LRANS 602; 
Henry ‘v. Cleveland, etc., R. Co., ye 
Fed. 426; Missouri Pac. R. Co. 
Moseley, 57 Fed. 921, 6 CA 641: 
Union Pac, R. Co. v. Callaghan, 56 
Fed. 988, 6 CCA 205 [aff 161 U. S. 91, 
16 SCt 493, 10 L. ed, 628]. 

Ariz.—Mesa City v. Lesueur, 21 
Ariz, 532, 1905 P5738, 576 [cit. Cycy. 

Ark.—St. Louis, ete, R. Co. v 
Steel, 129 Ark. 520, 197 SW 288. 

Colo.—Carlock v. Denver, etc. R. 
Co., 55 Colo. 146, 133 P 1103; Walters 
v. Denver Cons, Electric Light Co., 12 
Colo. A. 145, 54 P 960. 

Dak.—Pielke v. Chicago, etc., R. 
Co., 5 Dak, 444, 41 NW 669, 
oe C.—Munsey v. Webb, 37 App. 

1ll.—Seith v. Commonwealth Elec- 
tric Co., 241 Ill. 252, 89 NE 425, 132 
AmSR 204, 24 LRANS 978; Devlin v. 
Ehicazvo" City” EK.) Cony 20> Tilia ys 
Stone v. Donk Bros. Coal, ete¢., Co., 
199 Ill. A. 64; Ranney v. Chicago, etc., 
Re Co., 158 Til. A, 104; Yeates v. Tlli- 


nois Cent, R. Co., 145 Dl. A. 11 Laff 
241 Till. 205, 89 NH 338]; Siegel v. 
Preoka Tb Tie Aue 56; American Ex- 


press Co, v. Risley, 17 Til. A. 476 [aff 
179 Ill. 295, 538 NE 558]; Swift v. 
Rutowski, 67 Ill, A. 209 [rev on other 
grounds 167 Ill. 156, 47 NE 362]. 

Ind.—Lake Erie, etc. R. Co. v, 
Hennessey, 177 Ind. 64, 97 NE 3381; 
Chicago, etc., R. Co. v. Williams, 131 
Ind, 30, 30 NE 696; Louisville, ete., 
R. Co. v. Nitsche, 126 Ind. 229, 26 NE 
51, 22 AmSR 583, 9 LRA 75 0: Terre 
Haute, etc., Tract. Co. v. Hunter, 62 
Ind. A. 399, 111 NE 344; Peru Heat- 
ing Co. v. Lenhart, 48 Ind. A. 319,95 
NE 680; Louisville, etch AR, “ete; sCo; 
v. Hynes, 47 Ind. A, 507, 91 NE 962, 
Cincinnati, etc., R. Co. V. Acrea, 43 
Ind. A. 127, 82 NE 1009; Lake Shore, 
etc., R. Co. v. Wilson, 1i Ind, A. 488, 
38 NE 343. 
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Iowa.—Fishburn v. Burlington, etc., 
R. Co., 127 Iowa 483, 103 NW 481. 

Kan.—Atchison, etc., R. Co. v. Stan- 
ford, 12 Kan. 354, 15 AmR 362. 

Ky.—Cundiff v. Owensboro, 193 Ky: 
168, 285 SW 15; Nunan vy. Bennett, 
184, Ky. 591, 212 SW (570; Nelson 
Creek Coal Co. v. Bransford, 189 Ky. 
741, 225 SW 1070; Illinois Cent. R. 
Co; .v.. Skinner, 177 Ky, .62; 197, SW 
552 [certiorari den 246 U. S. 663 
mem, 88 SCt 333 mem, 62 L. ed. 928 
mem]; South Covington, etc., R. Co. 
v. Miller, 176 Ky. 701, 197 SW 403; 
Paducah Tract. Co. v. Weitlauf, 176 
Ky. 82, 195 SW 99, LRAI917F 353; 
Louisville v. Hart, 143 Kye AGL, 136 
SW 212, 35 LRANS -207. 

Ma. —Baltimore, GUC. phekwapeOOn hy. 
Reaney, 42 Md. 117. 5 

Mass.—Lynn Gas, etc., Co. v. Meri- 
den F. Ins. Co., 158 Mass. 570, 33 NE 
690, 85 AmSR 540, 20 LRA 297; Mar- 
ble v. Worcester, 4 Gray 395; Dickin- 
son v. Boyle, 17 Pick. 78, 28 AmD 281. 

Mich. —Gage v. Pontiac, etc., R. Co., 
105 Mich, 335, 68 NW 3818. 

Mo —Sinith v. St. Joseph R., etce., 
Co., 310 Mo. 469, 276 SW 607; Holwer- 
son v. St. Louis, ete., R. Co., 157 Mo. 
216, 57 SW 770, 50 LRA 850; Dickson 
v. Omaha, etc., R. Co., 124 Mo. 140, 
27 SW 476, 46 AmSR 429, 25 LRA 
320; Browning v. Wabash Western R. 
Co., 124 Mo. 55, 27 SW 644; Dane- 
schocky v. Sieble, 195 Mo. A. 470, 193 
SW 966; Hegberg v. St. Louis, etc., R. 


Co.,,, 164 “Mo, A. 5147.147-> SW 192; 
Yongue v. St. Louis, ete., R. Co., 133 
Mo. A. 141, 112. SW 985; Frisbie v. 


Fidelity ae? Co.,. 133, Mo. A. 30, 
112 SW 1024. 

Mont. —McClosky v, Butte, 78 Mont. 
180} 253 Po26% 

N, J.—Marshall v. Suburban Dairy 
Co., 96 N. J. Li 81, 114 A 750; Val- 
lency v. Rigillo, 91-N, Je Ly 307, 102 
A 348; Wiley v. West Jersey R. Co., 
44.N. J. L, 247; Delaware, etc., R. Co. 
y, Salmon, 20 RINE Mey 299, 23 AmR 


N. Y.—Monahan v, Hidlitz, 59 App. 
Div. 224, 69 NYS 335; Davis v. Stand- 


‘ish, 26 Hun 608. 


N. C.—Kepley v. Kirk, 191 N. C. 
690, 132 SE 788; Martin Vice sada. 
Hanes Knitting Co., 189 N. C. 644, 
127 SE 688; West Constr. Co. v. At- 
lantic Coast Mine, RENConews4e No Cy 
179, 1138 SE 672; Brady v. Waccamaw 
Lumber Co., 175 N. CG. 704, 95 SE 483; 
Ward v. North Carolina R. Co., 161 
N. C. 179, 76 SE 717; Harvell y. Wel- 
oe Lumber Co; 154'N. C. 254, 70 SE 

N. D.—Owen v. Cook, 9 N. D. 134, 
81 NW 285, 47 LRA 646. 

Oh.—Adams v. Young, 44 Oh. St. 
80, 4 NE 599, 58 AmR 789; Burton 
v. Leiter, 20 "OhNPNS 41. 

Okl. — Cushing Gasoline Co. vy. 
Hutchins, 93 Okl. 18, 219 P 408. 

Or.—Deetz v. Cobbs, ete., Co., 120 
Or. 600, 253 P 542; Brown vy. Oregon- 
Washington R etc., Co;; 63 Or. 396, 
128 P 38. 

Pa.—West Mahonoy Tp. Watson, 
LG). Pa344; 9" A 4302 AmSR 604; 
Pennsylvania RCo. *yv. Kerr, «62 Pa. 
3538, 1 AmR 4381; Scott v, Hunter, 46 
Pa, 192, 84 AmD 542. 

Philippine. —Atlantic, 
Govt., 10 Philippine 166. 

Ss. D.—Kelsey v. Chicago, ete, R. 
Co., 1 S. D. 80, 45 NW 204. 

Tenn. Grigsby Vi.) Bratton, “L28 
Tenn, 597, 603, 163 SW 804 [cit Cyc]. 

Tex.—Texas, ete., R: Co. 'v.’ Big- 
ham, 90 Tex. 223, 38 SW 162; Gon- 
zales v. Galveston, 84 Tex, 3, 19 SW 
284, 81 AmSR 17; Koons v. Rook, 
(Commn, A.) 295 SW 592 [aff (Civ. 
A.) 289 SW 1077]; Schaff v. Ellison, 
(Civ. A.) 255 SW 680; Athens Electric 
Light, etc., Co. v. Tanner, (Civ. A.) 
225 SW 421; Galveston, etc., RMCo. Vv 
Cook, (Civ. A.) 214 SW 539: 


ele Covtey. 
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does produce the result ;°? or, in other words, the 
nearest in relation to cause and effect.°* It is only 
when causes are 


independent of each other that the 


souri, etc., R. Co. v. Ryon, (Civ. A.) 
177 Sw 535: St. Louis; etc., R. Co. v. 
Maddox, (Civ. A.) 152 sw 225; San 
Antonio, etc., R. Co. v. McBride, fCiv. 
A.) 116 SW 638; Texas, etc., R. 

Bellar, 51 Tex. Civ. A. 154, 112 °Sw 


B23 San Antonio, ete., BR: Co. v. 
Trigo, 49-Yexs CiviA: 523, 108 SW 
1193; Ray v. Pecos, éte., R. Co., 40 


Mex@iv,. 1A O00: ak SW 466; Shippers 
Compress, etc., ‘Os VE Davidson, 35 
Tex. Civ. A. B58. 80 SW 1032; Cen- 
tral Texas, etc., R. Co. v. Hoard, (Civ. 
A.) 49 SW 142; San Antonio, ete., R. 
Co. v. Jazo, (Civ. A.) 25.SW. 712. 

Va. —Appalachian Power Co. _V. 
Wilson, 142 Va. 468, 129 SE 277; 
Appalachian Power Co. v. Hale, 133 
Va. 416, 113 SE 711; Chesapeake, etc., 
R. Co. vy. Swartz, 115 Va. 723, 80 SE 
568. 

Wis.—Freeman y. Dells Paper, etc., 
Co., 150 Wis. 93, 135 NW 540; Wills 
v. Ashland Light, etc., Cox, 108 Wis. 
25o Oa INN Dap. Deisenrieter bait 
Kraus-Merkel Malting Co., 97 Wis. 
279, 72 NW 735; Atkinson v. Good- 
rich Transp. Co., 60 Wis. 141, 18 NW 
764, 50 AmR 352: Jucker v. Chicago, 
etc., R. Co., 52 Wis. 150, 8 NW 862. 

Wy o.—Lemos v. Madden, 28 Wyo. 
ae 260 P 791. 

Eng.—Gordon v. Rimmington, 1 
Camnpb, 123, 170 Reprint 899. 

“The proximate cause is ascer- 
tained and fixed by determining the 
responsible cause, without regard to 
its time or place in the succession 
of events that resulted in the injury. 
That is to say, it is not material 
whether such cause be first or last 
in the succession of events that 
caused the injury; if it be the’ re- 
sponsible cause, it will be the proxi- 
mate cause.’ Peru Heating Co. v. 
Lenhart, 48 Ind. A. 319, 95 NE 680, 
684. 

“Tt need not appear from the evi- 
dence that the injuries complained of 
resulted instantly and immediately 
from the negligence. The law re- 
gards the one as the proximate cause 
of the other without regard to the 
lanvse of time where no other cause 
intervenes or comes between the 
negligence charged and the injuries 
received to contribute to it. There 
must be nothing to break the causal 
connection between the alleged negli- 


gence and the injuries.” Brown v. 
Oregon-Washington R., ete., Co., 63 
Or. 396, 40385 123° P38: 

[a] In ordinary language, the 


proximate cause is the nearest cause, 
but in a legal sense an act of negli- 
gence may be deemed the proximate 
cause of the injury, although it may 
not be the last cause in a connected 
series of events which have led to 
the injury. Chicago, etc., R. Co. v. 
Coffee, (Civ. A.) 126 SW 638 [rev on 
other grounds 104 Tex, 127, 134 SW 


1174] 

iby “The intermissions existing, 
the time elapsing, or minor cause 
intervening, do not affect the conclu- 
sion, so that the original cause be 
continuously operative as the princi- 
pal factor in producing the final re- 
sult.” Pielke v. Chicago, ete., R. Co., 
5 Dak. 444, 453, 41 NW 669; Kelsey 
v. Chicago, etc¢., R. Co., 1S. D. 80, 45 
NW 204 

53. Yeates v. Illinois Cent.. R. Co., 
241 Ill. 205, 89 NE 3388; Grigsby v. 
Bratton, 128 Tenn. 597, 163 SW 804. 

54. U. S.—Henry v. Cleveland, etc., 
R. Co., 67 Fed. 426. 

Ala.—Godtrey v. Vinson, 215 Ala. 
166, 110 S 1 

iia, eee) City v. Lesueur, 21 
Ariz. 532, 190 P 573. 

Iowa.—Fishburn v. Burlington, ete., 
R. Co., 127 Iowa 4838, 103 NW 481. 

Ky.—WNelson Creek Coal Co, v. 
Bransford, 189 Ky. 741, 225 SW 1070; 


Mis- | Illinois Cent. R. Co. v. Skinner, 177 


es 


a eS Eh ad Pee Fa are thy 
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nearest becomes the proximate cause,®® and, while it 
has been stated in some cases that the proximate 
cause is the immediate®® or direct®” cause, it is evi- 
dent that the courts in using such terms had in 
mind merely a cause between which and the injury 
no new and independent act, not set in motion 
by the original wrongful act, intervenes to break 


Ky. 62, 197 SW. 552 [certiorari den 
246 U. S. 663 mem, 38 SCt 333 mem, 
62 L. ed. 928 mem]; South Covington, 
@UC., «Ron CO.) Ve Miller, 176 Ky. 701, 
197 SW 403; Paducah Tract. Co. v. 
Weitlauf, 176 Kyo4 8235/1195.) SW, 99, 
LRAI917E 353; Louisville v. Hart, 
201. Ky. 171,136 SW 212, 35 LRANS 
Mo. role weber v. Woolfolk, (A.) 182 

Sass 801 
. J.—Marshall vy. Suburban Dairy 


; Con 96 N. J. L. 81, 114 A 750; Dela- 


ware, ete., R. Co. v. Salmon, 39 N. J. 
L. 299, 23 AmR 214. 


Or.—Deetz v. Cobbs, etc., Co., 120 
Or. 600, 253 P 542. 
Philippine.—Atlantie, ete., Co. v. 


Govt., 10 Philippine 166. 
S. C.—Anderson v. Southern R. Co., 
70 S. C. 490, 50 SE 202. 


Tenn.—Grigsby v. Bratton, 128 
Tenn. 597, 163 SW 804. 

Va.—Appalachian Power Co. v. 
Wilson, 142 Va. 468, 129 SE 277; 


Appalachian Power Co. v. Hale, 133 
Va. 416, 113 SE 711; Chesapeake, etc., 
pee v. Swartz, 115 Va, 723, 80 SE 

55. U. S.—Atina Ins. Co. v. Boon, 
95 U. S..117, 24 L. ed. 395; Tatum v. 
Louisville, ete., R. Co., 253 Fed. 898, 
165 CCA 3878. 

Ind.—Lake Erie, ete, R. Co. v. 
Hennessey, 177 Ind. 64, 97 NE 331. 

N. Y.—Monahan vy. Hidlit'z, 59 App. 
Div. 224, 69 NYS 335. 

N. D.—-Owen v. Cook, 9 N. D. 134, 
81 NW 285, 47 LRA 646. 

Okl. —Cushing Gasoline. Co. v. 
Hutchins, 93 Okl. 13, 219 P 408. 

56. U2. S.—Montgomery Light,-etc., 
Co. v. Charles, 258 Fed. 723. 

Ky.—Louisville, ete, R. Co. v. 
Keiffer, 132 Ky. 419, 113 SW 433. 

Oh.—Mancuso v. Cleveland Ri Co.; 
23 Oh. A. 493, 155 NE 243. 

Ss. D.—Joslin v. Linder, 26 S. D. 
°420, 128 NW 500. 

Wis.—Wilezynski _ v. 
Electric’ R:; “ete!,’ Co.;, 171 Wis... 508, 
177 NW 876 
- 57. Uz S.—Montgomery Light, 
etc., Co. ‘v. Charles, 258 Fed. 723. 

Ala.—Washington v. Birmingham 
Southern R. Co., 
545; Birmingham Southern R. Co. v. 
Harrison, 203 Ala. 284, 82 S 534; 
Tobler v. Pioneer Min., etc., Co., 166 
Ala. 482, 52 S 86. 

Ark.—La Grand vy. Arkansas Oak 
Flooring Co., 155 Ark. 585, 245 SW 
38; Pittsburg Reduction Co. v. Hor- 
ton, 87 \Arki (576, 113 .<SW .647;:'18 
LRANS 905. : 

Conn.—Walker v. New Haven Ho- 
tel Co.,\95 Conn, 231, 111 A 59. 

Oh.—Mancuso v. Cleveland R. Co., 
23 Oh. A. 4938, 155 NE 243. 

[a] The direct, efficient cause of 
the injury, as distinguished from the 
indirect remote cause, is the proxi- 
mate cause. Birmingham Southern 
R. Co. v. Harrison, 203 Ala. 284, 82 
S 534. 

58. See cases supra notes 56, 57. 

59. U. S.—Winona v. Botzet, 169 
Fed. 321, 94 CCA 563, 23 LRANS 204. 
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Ala.—Birmingham Rae SUG. OO, Vi 
Hinton, 158 Ala. 470, 48S 546. 

Ark. St. Louis, etc., R. Co. v. Steel, 
129 Ark. 520, 197 SW "2988. 

Cal.—Hill v. Jacquemart, 55 Cal. 
A. 498, 203 P 1021. 

Colo.—Carlock v. Denver, etc, R. 


Co., 55 Colo. 146, 133 P 1103. 
D. C.—Munsey v. Webb, 37 App. 


85. 

Ill.—Seith v. Commonwealth Elec- 
tric Co., 241 Ill. 252, 89 NE 425, 132 
AmSR 504, 24 LRANS 978; Murphy 
v. Jones, 168 Ill. A. 23; Strojny Vv. 
Griffin Wheel Co. 116 Til. A. 550. 
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Ind.—Cinecinnati, ete, R. Co. v. 
Armuth, 180 Ind. 678, 103 NE 738; 
Chicago, ete., R. Co. v. Dinius, 170 


Ind. 222, 84 NE 9; Pennsylvania Co. 
v. Congdon, 134 Ind. 226, 33 NE 795, 
39 AmSR 251; Baltimore, ete., R. Co. 
v. Ranier, 84 Ind. A. 542, 149 NE 
361; Sarber v. Indianapolis, 72 Ind. 
A. 594, 126 NE 330; Columbia Creo- 
soting Co. v. Beard, 52 Ind. A. 260, 
99 NE 823; Cincinnati, etce., R. Co. v. 
Acrea, 42 Ind. A. 127, 82 NE 1009; 
Cleveland, etc., R. Co. v. Carey, 33 
Ind. A. 275, 71 NE 244; Alexandria 
Min., ete., Co. v. Irish, 16 Ind. A. 534, 
44 NE 680. 

Ky.—Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 SW 1070. 


Mad. —State v. Washington, ete., 
Electric R. Co., 130 Md. 603, 101 A 
546. 

Mo.—Wengert v. Lyons, (A.): 273 
Sw 143; Strayer v. Quincy, etc, R. 
Co., 170 Mo. A. 514, 156 SW 732. 

Mont.—McCloskey  v. Butte, 78 


Mont. 180, 253 P 267. 

N. J.—Marshall v. Suburban Dairy 
Co., 96 N. J. L. 81, 114 A 750; Val- 
lency v. Rigillo, 91 N. J. L. 307, 102 
A 348; Zellers v. Delany, 80 N. J. L. 
452, 78 A 212; Comer v. Meyer, 78 N. 
wei 464, 74 A 497, 29 LRANS 597. 

N. Y.—Turner v. Nassau BPlectric 
R. Co., 41 App. Div. 213, 58 NYS 
490; Van Houton v. Fleischman, 1 
Misc. 130, 20 NYS 643. 

N. C.—Martin v. P. H. Hanes Knit- 
ting Co., 189 N. C. 644, 127 SE 688; 
West Constr. Co. v. Atlantic Coast 
Line R. Co., 184 N. C. 179, 113 SE 
672. 

Okl.—Cushing Gasoline Co. v. 
Hutchins, 93 Okl.. 13, 219 P 408. 

Or.—Brown v. Oregon-Washington 
Rete Cox, 63° Or! 5396, 123°" P38. 

Pa.— Wheelock v. Erie R. Co., 61 
Pa. Super. 145; McCaughey v. Ameri- 
can Ice Co., 45 Pa. Super. 370. 

Tex.—Schaff v. Ellison, (Civ. A.) 
255 SW 680; St. Louis, ete., R. Co. v. 
Maddox, (Civ. A.) 152 SW 225. 

Va.—Danville R., etce., Co. v. Hod- 
nett, 101 Va. 361, 43 SE 606. 

Wash.—Pierson v. Northern Pac. 
R.\Cos, h2 Wash. 5953100: P999. 

Wyo.—Lemos v. Madden, 28 Wyo. 
1,°200 P 79L. 

Eng.—Clark v. Chambers, 3 Q. B. 
D. 327,19 HRC 28; Scott v. Shepherd, 
W. BI. 892, 96 Reprint 525, 13° Wils. 
403, 95 Reprint 1124. 

“In general the law looks to the 
proximate, and not to the remote, 
cause of the accident. The facts 
must constitute a succession of 
events so connected as to make an 
entire whole, without any new in- 
tervening cause. The proximate 
cause may not be the immediate, an- 
tecedent cause. It is sufficient if it 
sets in motion a series of events 
which terminate in the accident.” 
Munsey v. Webb, 37 App. (D. C.) 185, 
189. 

“Tt has been affirmed by this court 
that proximate cause is the efficient 
cause, or, in other words, the cause 
which originates and sets in motion 
the dominating agency that neces- 
sarily proceeds through other causes 
as mere instruments or vehicles in 
the natural line of causation to the 
result in controversy.” Chicago, etc., 
R. Co. v. Dinius, 170 Ind. 222, 230, 
84 NE 9. 

{a] Mlustrations.— (1) Although 
intestate’s death was directly caused 
by blood poisoning resulting from her 
miscarriage, if the miscarriage re- 
sulted from defendant’s negligence, 
he was liable. Birmingham R.,, etc., 
Co. v. Hinton, 158 Ala. 470, 48 S 546. 
(2) While plaintiff and another were 


the continuity.5® 
mate cause that the negligence for which recovery 
is sought was the efficient cause which set in motion 
the chain of circumstances leading up to the in- 
jury,°® and which in natural, continuous sequence, 
unbroken by any new and independent cause, pro- 
duced the injury.” 
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It is sufficient to constitute proxi- 


The primary cause will be the 


sitting on a log in a vacant lot, de- 
fendant negligently drove in, so that 
unless they moved he would pass 
over them. In their efforts to es- 
cape, one of them moved the log, 
which threw plaintiff under the team. 
It was held that defendant’s negli- 
gence was the proximate cause of 
the accident, and not the movement 
of the log. ‘Chambers v. Carroll, 199 
Pa. 3:1 292 A 28. 

60s. UE S.—Milwaukee, etc., R. Co. 
Ve ‘Kelloggs; 29420. «'S. 469924 “1 7ed, 
256; Montgomery Light, etc., Co. v. 
Charles, 258 Fed. 723;, Winona v. 
Botzet, 169 Fed. 321, 94 CCA 563, 23 
LRANS 204; Henry v. Cleveland, etc., 
R. Co., 67 Fed. 426; Goodlander Mill 
Co. v. Standard Oil Co., 63 Fed.- 400, 
11 CCA 253, 27 LRA 583; Missouri 
Pac. R. Co. v. Moseley, 57 Fed. 921, 
6 CCA 641. 

Ala.—Tobler v. Pioneer Min., ete., 
Co., 166 Ala. 482, 52 S 86; Decatur Car 
Wheel, etc., Co. v. Mehaffey, 128 Ala. 


242, 29 S 646; Alabama Fuel, etce., 
sae v. Baladoni, 15 Ala. 316, 73 § 
205. 


Cal.—Baillargeon v. Myers, 180 Cal. 
504, 182 P 37; Bosqui v. Sutro R. Co., 
131 Cal. 390, 63 P 682. 

Conn.—Fiarenzo v. ‘Richards, 93 
Conn. 581, 107 A 563; Miner vy. Me- 
Namara, 81 Conn. 690, 72 A 138, 21 
LRANS 477. 
re C.—Munsey v. Webb, 37 App. 

Fla.—Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46S 732, 20 LRANS 92. 

Hawaii.— Ward vv. Inter - Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 

Ill.—Seith v. Commonwealth Elec- 
triciCo0:;/241) T1252" "89. Nie 425. ke 
AmSR 204, 24 LRANS 978; Mallen 
v. Waldowski, 203 Ill. 87, 67 NE 409; 
Murphy v. Jones, 168 Ill. A. 23; 
Eilinois,. “Cent.” "RCo. iv... -Siler, 133 
Til. A. 2 [aff 229 Illy 390, 82 NE. 362, 
15 LRANS. 819, 11. AnnCas 368]; 
Cleveland, etc., R. Co. vy. Lindsay, 
109" THe A. 533; Peoria v. Adams, 72 
ICU il Kaye 

Ind.—Davis v. Mercer Lumber Co., 
164 Ind. 413, 73 NE 899; Louisville, 
ete., “Merry Co. “v. > Nolans'9135.. Ind. 
60, 34 NE 710; Mogle v. Poledor, 84 
Ind. A. 710, 151 NE 142; Moran v. 
Poledor, 84 Ind. A. 266, 151 NE 140; 
Michigan City Gas, etc., Co. v. Dibka, 
54 Ind. A. 248, 100 NE 877; _Indian- 
apolis v. Slider, 48 Ind. A. 338, 95 NE 
334; Claypool v. Wigmore, 34 Ind. A. 


35, 71 NE 509. 

Towa.—Burger v. Omaha, etce., R. 
Co., 1389 Iowa 645, 117 NW 35, 130 
AmSR 343; West v. Ward, 77 Towa 
323, 42 NW 309,14 AmSR 284. 

Ky.—Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 SW 1070; 
Illinois Cent. R. Co. v. Skinner, 177 
Ky. 62, 197 SW 552 [certiorari den 
246 U. S. 663 mem, 38 SCt 333 mem, 
62 L. ed. 928 mem]; Judd v. South- 
ern R. Co., 171 Ky. 832, 188 SW 880. 

Md.—State v. Washington, etc., 
Peta R..'Co., 180. Md. 608, 101 A 

Minn.—Strobeck v. Bren, 93 Minn. 
428, 101 NW 795. 

Mo.—Wengert v. Lyons, (A.) 273 
SW 1438; Strayer v. Quincy, ete. R. 
Coi, A0 pMoy. Au (bide Tb 6raS Wa ieur 
Holman v. EK. EH. Souther Iron Co., 
152 Mo. A. 672, 183 SW 379; Hull v. 
Thomson Transfer Co., 135 Mo. A. 
119, 115 SW 1054, 

Nebr.—Cornelius v. Hultman, 44 
Nebr. 441, 62 NW 891. 
N. J.—Vallency v. Rigillo, 91 N. 
J. L. 307, 102 A 348; Wiley v. West 
Jersey R. Co., 44 N. J. L. 247. 

N. M.—Lutz vy. Atlantic, etc, R. 
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proximate cause where it is so linked .and. bound to - 
the succeeding events that all create or become 
a continuous whole, the one so operating on the 
others as to make the injury the result of the pri- 
While what is proximate cause is 
said to be controlled by the succession of ‘events 
rather than nearness in time or . distance,®? yet 
whether a cause which contributes to an injury is 
proximate or not is to be determined not with 
reference to the order in which the several contribu- 
tory elements succeed one another, but with refer- 
ence to the efficiency of these elements;°* and the 


mary cause,°? 


Co.,.6 N. M. 496, 30 P 912, 16 LRA 


819. 

N.. Y.—Potorik v. State, 111 Misc. 
325,°181 NYS 181. 

N..C.—Evans v. Shea Bros. Constr. 
Co., 194 N.C. 31, 188 SE 411; Van 
Dyke v. Chadwick-Hoskins Co., 187 
N. C. 695, 122 SE 657; McAtee v. 
Branning Mfg. Co., 166 N. C. 448, 82 
SE 857; Carter v. Cape Fear Lumber 
Co., 129 N.;C. 208,:39 SH 828. 

Oh.—McElwain ..v. York Constr. 
Co., 9 OhNPNS 399. 

Or.—Brown v. Oregon-Washington 
R.,_ ete, Co., ‘63 Or. 396, 128, P 38. 

Pa.—Stemmler v.. Pittsburgh, 287 
Pa. .365, 1385«A. 100,: 49 . ALR: 1227; 
Bruggeman v. York, 259 Pa. 94, 102 
A 415; Nirdlinger v. American Dist. 
Tel..Co., 245 Pa. 453, 91 A 883, Ann 
Cas1915D 1184; King v. Lehigh Val- 
ley, RB. Co.,., 245: Pa.: (25;;-94 "As 214; 
Pennsylvania R. Co, v. Hope, 80 Pa. 
373, 21 AmR 100; McCaughey _ v. 
American. Ice Co., 45 Pa. Super. 370. 

S. C.—Keel v. Seaboard Air Line R. 
Conde? 4seaessedesy Lhe Slee L. 
' Tex,—Fort Worth, etc., R. Co. v. 
Amason, (Commn. A.) 276 SW 162 
[aff (Civ. A.) 260 SW 204]; El Paso, 
CEC. COs 5 Va. Suith,. 60 Pex. sGhv, 
“A. 10, 108 SW 988; St. Louis South- 
‘western R. Co. v. Lowe, (Civ. A.) 
86 SW 1059; Shippers Compress, etc., 
Co. v. Davidson, 35 Tex. Civ. A. 558, 
80 SW 1082. 


Va,—Chesapeake, ete, R. Co. v. 
Wills, 111. Va. 32, 68 SE 395, 32 
LRANS 280. 


W. Va.—Donald v. Long Branch 
Coal Co., 86 W. Va. 249, 103 SE 55. 

Wyo.—Lemos v. Madden, 28 Wyo. 
Pe O ey TO, 
[a] “fhe proximate cause of the 
law is not the proximate cause of 
the logician, nor even always in 
strictness the proximate cause in 
fact, and a jury may easily be con- 
fused and misled by overrficeties in 
these abstractions... In actions in- 
volving negligence, when the law 
regards the proximate cause, it is 
always in reference to the person 
producing it. When the logician is 
considering the proximate cause, he 
has in contemplation’ the moving in- 
fluence itself, and not at all the per- 
son by whom the impetus was given. 
‘Thus, if an explosion should occur 
upon a vessel, forcing open its seams 
and admitting sea water which dam- 
aged ,goods, the law having regard, 
as has been said, to the person, would 
declare the explosion to have been 
the proximate cause, and the person 
causing it, if culpable, to be liable 
in damages for the goods injured by 
the water. But, to the logician the 
proximate cause, the causa causans, 
of the damage to the. goods would 
be sea water. The cause of the ad- 
mission of the sea water would be 
the forcing apart of the ship’s seams, 
and the cause of forcing apart: the 
ship’s seams would be the explosion. 
So that, to him, the explosion would 
be the cause third removed, and it, 
with the second cause, would be 
causa causae cauSantis. The legal 
concept of the proximate cause is 
quite distinct. It is based on the 
principle that» consequences which 
follow from the original wrong in 
unbroken sequence, without an inter- 
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vening sufficient independent cause, 
are natural and proximate and for 
these the original wrongdoer is re- 
sponsible.” Merrill v. Los Angeles 
Gas, etc., Co., 158 Cal. 499, 503, 111 P 
534, 189 AmSR 134, 31 LRANS 559. 
61. U. S.—Milwaukee, etc., R. Co. 
ye Kellogg, 94. U. S. 469, 24 L, ed. 
5 


6. 
Ala.—Alabama 


Fuel,,,.ete,, Cox, ve 
Baladoni, 15 Ala. A. 816, 73 S 205; 
Virginia-Carolina Chemical Co. v. 


Mayson, 7 Ala. A. 588, 62 S 253. 
Ark.—Pulaski Gas Light Co. v. Mc- 
Clintock, 97 Ark. 576, 134 SW 1189, 
1199, 32 LRANS 825. 
Hawaii. — Ward vy. _ Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 
Ill.— Swift v. Rutkowski, 67 Ill. A. 
209 [rev on other grounds 167 Ill. 
156, 47 NE 362]. : 
Ind.—Terre Haute, etc., Tract. Co. 
v. Hunter, 62 Ind. A. 399, 111. NE 


344. 
Mo.—Wengert v. Lyons, (A.) 273 
Sw 143; Johnson v. Ambursen Hy- 


draulic Constr. Co., 188 Mo. A. 105, 
117, 173 SW 1081 [quot Cyel. 

Nebr.—St. Joseph, ete., R. Co. v. 
Hedge, 44 Nebr. 448, 62 NW 887; 
Cornelius v. Hultman, 44 Nebr. 441, 
62 NW 891. 

Nev.—Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. +181, “135-P 


141. 

N. C.—Kepley v. Kirk, 191 N. C. 
690, 1382 SE 788. 

Pa.—Stemmler v. Pittsburgh, 287 
Pa. 365, <135)..A 100,49, ABR, 1227; 
Gudfelder v. Pittsburg, ete., R. Co., 
207 Pa.+629,.6%2A.,-70; 

Tex.—Texas, etc., R. Co. v. Mur- 
ray, 63 Tex. Civ. A. 340, 1832 SW 4963 
San Antonio, ete., R. Co. v. Trigo, 
49 -Tex. Civ. A. 523,.108-SW 1193; 
Shippers Compress, ete., Co. v. David- 
son, 85 Tex. Civ. A. 558, 80 SW 1032. 

Wis.—McFarlane v. Sullivan, 99 
Wis. 361, 74 NW 559, 75 NW 71. 

Eng.—Scott v. Shepherd, W. BI. 
892, 96 Reprint 525, 3 Wils. 403, 95 
Reprint 1124. 

B. C.—Loach vy. British Columbia 
Blectric. "RR: Co.) utd; Lo nBy Gay. 

“The primary cause may be the 
proximate cause of a disaster, though 
it may operate through successive 
instruments, as an article at the end 
of a chain may be moved by a force 
applied to the other end, that force 
being the proximate cause of the 
movement, or as in the oft-cited case 
of the squib thrown in the market- 
place, Scott v. Shepherd, W. Bl. 892, 
96 Reprint 525, 3 Wils. 403, 95 Re- 
print 1124. The question always is, 
Was there an unbroken connection 
between the wrongful act and the in- 
jury, a continuous operation? Did 
the facts constitute a continuous 
succession of events, so linked to- 
gether as to make a natural whole, 
or was there some new and inde- 
pendent cause intervening between 
the wrong and the injury?” Milwau- 
kee, etc., R. Co. v. Kellogg, 94 U. S. 
469, 474, 24 L. ed. 256 [quot Texas, 
ete, ‘RR. Co. Vv. Bigham, 90° Rex..7223, 
388 SW 162, 164]. 

[a] The test of proximate cause 
is whether the facts constitute a 
continuous Sequence of events so 
linked together that they become a 
natural whole, or whether the chain 
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last negligent act contributory thereto’ without 
which the injury would not have resulted is the 
proximate cause.®* 
excludes the idea of legal liability based on mere 
speculative suggestions as to what might have hap- 
pened had some cireumstance remotely connected 
with the events leading up to the injury been other- 
wise than it was in fact.®° ; 

Passive negligence may constitute proximate 
cause if-it is the direct cause of the injury.°* But 
where the negligence of one person is merely passive 
and potential, while the negligence of another is the 


The term ‘‘proximate cause’’ 


But 


of events is so broken that they be- 
come independent and the final re- 
sult cannot be said to be the natural 
and probable consequence of the pri- 
mary cause. 
287 Pa. 365, 185 A.100, 49 ALR 1227; 
Nirdlinger v. American Dist. Tel. 
Co., 245 Pa. 453, 91 A 883, AnnCas 
1915D 1184; King v. Lehigh Valley R. 
Co., 245 Pa. 25, 91 A 214; Quinlan 
v. Philadelphia, 205 Pa. 309, 54 A 
1026. 

{b] “The famous ‘Squib case’ 
presents the earliest prominent ap- 
plication of the rule, where the orig- 
inal negligent actor was held liable 
after the dangerous instrumentality 
had been tossed about in self-defence 
until it reached the final victim, and 
the rule was there enunciated that 
the original actor in the cause ‘must 
be presumed to have contemplated all 
the consequences of his wrongful act.’ 
2 Wm. Blackstone 892, 3 Wils. 403. 
This reasonable rule has received uni- 
versal recognition in this country, 
and has been repeatedly affirmed in 
this jurisdiction.” Marshall v. Subur- 
ban Dairy Co., 96 N. J. L. 81, 84, 114 
A 750. 

62. See supra text and note 52. 

63. Mesa City v. Lesueur, 21 Ariz. 
532, 190 P 573, 576 [cit Cyc]; Van 
Houten v. Fleischman, 1 Misc. 130, 
20 NYS 643 [aff 142 N. Y. 624, 37 NB 
565]; Appalachian Power Co. v. Hale, 
133 Va. 416, 113 SE 711; Rainnie v. 
St. John City R. Co.,.31 N. | B:.582. 

[a] “The proximate cause is the 
superior or controlling agency as con- 
tradistinguished from ,.those causes 
which are merely incidental or sub- 
sidiary to such controlling or prac- 
tical cause.” Appalachian Power Co. 
Rego ts 133 Va. 416, 426; 113 SE 

64. Conn.—Miner v. McNamara, 81 
Conn, 690, 72 A 138, 21 LRANS 477. 

Iil.—Salerno yv. Missouri, ete., Coal 
Co. LSS) TW, Acs 343. 

Ky.—Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 Sw 1070. 

N. Y.—McGovern v. Degnon-Mc- 
Lean Contracting Co., 120 App. Div. 
524, 105 NYS 408. 

WwW. \Va.—Anderson v. Baltimore, 
etc.) IR. Ca! War Wise Vay Lty.9 Sin ee 
579, 51 LRANS. 888; Schwartz v. 
Shull, 45 W. Va. 405, 31 SE 914. 

Eng.—Davies v. Mann, 10 M. & 
W. 545, 152 Reprint 588, 19 ERC 190. 

[a] The last conscious agent in 
producing an injury is the one liable 
for it, and the law does not search 
for more remote agencies. Howard 
v. Redden, 93 Conn. 604, 107 A 509, 
7 ALR 198; Miner v. McNamara, 81 


eee 690, 72 A 188, 21 LRANS 
65. Anderson’ v. Wapello Coal Co., 


151 Iowa 479, 131 NW 684 

66. Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 SW 1070; 
McLean vy, Atlantic Coast Line R. Co., 
81S. Co 100,061; SE 900; 2 L0mt. 128 
AmSR 892, 18 LRANS 768. 

Ca] In legal contemplation that 
may be a cause of a particular oc- 
currence, which fails to prevent it 
as well as those acts which actively 
work to produce it. Balzer v. War- 
ing, 176... Ind... 585, 95. NH2257,-: 48 
LRANS 834; Republic Iron, ete., Co. 
v. Lulu, 48 Ind, A. 271, 92 NE 993. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Stemmler v. Pittsburgh, | 


ci en od 


§§ 481-482] 


moving and effective cause of the injury, the latter 
is.the proximate cause and fixes the liability.®* 
[§ 482] 2. Natural and Probable Consequences. 


67. Independent Ice Cream Co. v. 
United Ice Cream Co., 69 Misc. 623, 
125 NYS 1106. 

68. U. S.—Atchison, etc., R. Co. v. 
Calhoun, 213 U.S. 1, 29 SCt 321, 53 
L. ed. 671; Milwaukee, etc., R. Co. v. 
Kellogg, 94 U. S. 469, 24 L. ed. 256; 
Hickey v. Missouri Pac. R. Corp., 8 
F.."(2d) 128; Coast''SS. Co: v. Brady, 
8 F.. (2d) 16 [certiorari den '269 U. S. 
578 mem, 46 SCt 103 mem, 70 L. ed. 
421.mem]; St. Louis-San Francisco 
R. Co. v. Mills, 3 °F. (2d) 882 [cer- 
tiorari granted 267 U.S. 
SCt 354 mem, 69 L. ed. 802 mem, and 
rev on other grounds 271 U. S. 344, 
46 SCt 520, 70 L. ed. 979]; Davis v. 


Schroeder, 291 -Fed. 47; Mendelson 
Vv. ‘Davis, 281 Fed. 18; Salsedo v. 
Palmer, 278 Fed. 92, 23 ALR 1262; 


Crane Co. v. Busdieker, 255 Fed. 664, 
167 CCA 40; Chicago, etc., R. Co. v. 
Gelvin, 238 Fed. 14, 151 CCA 90, LRA 
1917C 983; Armour v. Harcrow, 217 
Fed. 224, 133 CCA 218; Winona v. 
Botzet, 169 Fed. 321, 94 CCA 563, 23 
LRANS 204; Teis v. Smuggler Min. 
Co., 158 Fed. 260, 85 CCA 478, 15 
LRANS 893; Kreigh v. Westinghouse, 
152 Fed. 120, 81 CCA 338, 11 LRANS 
684 [rev on other grounds 214 U. S. 
249, 29 SCt 619, 53 L. ed. 984]; Em- 
pire State Cattle Co. v. Atchison, etc., 
Pi 2G G5. lop, med... 135" fart 14 7 hed: 
457, 77 CCA. 601 (aff.210 U.'S. 1, 28 
sct 607, 52 L. ed. 931, 15 AnnCas 
70)]; Cole v. German Sav., etc., Soc., 
124, Med. 113, 59 CCA. 593, 63. LRA 
416; Motey v. Pickle Marble, etc., 
Co.,' 74. Fed. 155, 20.CCA. 366; Zopfi 
v. Postal Tel. Cable Co., 60 Fed. 987, 
9 CCA 308. 

Ala.—Whitman v. Mobile, etc, R. 
Co., 114 S 912; Stowers v. Dwight 
Mfg. Co., 202 Ala. 252, 80 S 90; Briggs 


v. Birmingham R., etc., Co., 188 Ala, 
262, 66 S 95. 
Ariz.—Mesa City v. Lesueur, 21 


Ariz. 532, 190 P 573, 576 [cit Cyc]; 
Southern Pac. Co. v. Thomas, 21 Ariz. 
355, 188 P 268; Crandall v. Consoli- 
dated Tel., etc., Co., 14 Ariz. (322,127 
P 994. - 

_ Ark.—Morgan v. Cockrell, 173 Ark. 
910, 294 SW 44; St. Louis, etc, R. 
Co. v. Waggoner, 112 Ark. 593, 166 
SW 948, 52 LRANS 181; Helena Gas 
Co. v.. Rogers, 104 Ark.. 59, 147 SW 
473; Arkansas Valley Trust Co. Vv. 
Melilroy, 97 Ark. 160, 165, 133 SW 
816, 31 LRANS 1020 [eit Cyc]; Pitts- 
burg Reduction Co. v. Horton, 87 
Ark. 576, 113 SW. 647, 18 LRANS 
905; Ultima ‘Thule, etc, R.. Co.-v, 
Benton, 86 Ark. 289, .110 .SW, 10387; 
Gage v. Harvey, 66 "Ark. 68, 48 SW 
898, 74 AmSR 70, 48 LRA 143. 

Cal.—Marton v. Jones, 44 Cal. A. 
299, 186 P 410; Williams v. San Fran- 
cisco, etc., RK. Co,, 6, Cal. A. 715, 93 
P 122. 

.»Conn.—Madore v. New Departure 
Mfg. Co., 104 Conn. 709, 134 A 259. 
' —D. C.—LeFoe v. Corby Co., 38 App. 
54; Munsey v.’ Webb, 37 App. 185; 
Brennan Constr. Co. v. Cumberland, 
29 App. 554, 15 LRANS 535, 10 Ann 
Cas 865. 

Fla.—Tatom v. Seaboard Air Line 
R Co., 113 SS. 671;. Stark v..; Holtz- 
claw, 90 Fla. 207, 105 S 330, 41 ALR 
1323; Woodbury vy. Tampa Water 
Works Co.,:57 Fla. 248, 49 S 556, 21 
LRANS 1034; Benedict Pineapple Co. 
v. Atlantic Coast Line R. Co., 55 Fla. 
514, 46. S 732, 20 LRANS yeas Moore v. 
Lanier, 52 Fla. 353, 42 S 46 

Ga.—Brown Stove Co. “id Chatta- 


hoochee Lumber Co., 121 Ga. 809, 49 


SE 839; Terrell v. Giddings, 28 Ga. 
A. 697, 112 SE 914; Hardwick v. 
Figgers, 26 Ga. A. 494, 106 SE 738; 


Valdosta St. R. Co. v. Fenn, 11 Ga. 
A. 586, 75 SH 984. 

Hawaii. — Ward v. Inter-Island 
Steam Nay. Co,, Ltd., 22 Hawaii 66. 

-Ida.—Antler v. Cox, QfooTdar<bL75 
149 P: 731. 

Tll.—McClure v. Hoopeston Gas, 


589 mem, 45- 


‘1917B 340; 


|'R. Co. v.. Long, 139. Ky. 299, 


NEGLIGENCE 


ete); Co:,; 303) Ill 89,185 ‘(NE $48, (25 
ALR 250; Hartnett v. Boston Store, 
265 Ill. 331, 106 NE 837, LRA1915C 
460; Jenkins v. La Salle County Car- 
bon Coal Co., 264 Ill. 238, 106 NE 186; 
Seith v. Commonwealth Electric Co., 
241 Til. 252, 89 NE 425, 132 AmSR 
204, 24 LRANS 978; Hullinger v. 
Worrell, 83 Ill. 220; Pennington vy. 
Rowley Bros. »Co:;"- 241° Tll:” Av 58; 
Crawford v. Central Illinois Public 
Serv. Co., 285 Ill. A. 339; Marx v. 
Chicago Daily News Co., 194 Ill. A. 
322; Bradshaw v. Edgar County Nat. 
Bank, 130 Ill. A. 37; Craven v. Braun, 
73 Til A. 189° Paff.175 Ill. 401,51 NE 
657, 42 LRA 199]. 

Ind.—Haskell, ete, Car Co. v. 
Przezdziankowski, 170 Ind. 1, 83 NE 
626, 127 AmSR 352, 14 LRANS 972; 
Binford v. Johnston, 82 Ind. 426, 42 
AmR 508; Young v. Harvey, 16 Ind. 
314; Mogle v. Poledor, 84 Ind, A. 
710, 151 NE 142; Moran vy. Poledor, 
84 Ind. A.’ 266, 151 NE 140; Indian- 
apolis v. Slider, 48 Ind. A. 38, 95 NE 
334; Evansville Hoop, etc. Co. v. 
Bailey, 43 Ind. A. 153, 84 NE 549; 
Reid v. Evansville,. ete., R. Co., 10 
Ind. A. 385, 35 NE 703, 53 AmSR 
391; Brummit v. Furness, 1 Ind. A. 
401, 27 NE 656, 50 AmSR 215. 

Iowa.—Godbey v. Grinnell Electric, 
etc., Co., 190 Iowa 1068, 181 NW 498; 
Wegener v. Kelley, 182 Iowa 259, 165 
NW 449; Bernstein v. Western Un- 
ion Tel. Co., 169 Iowa 115, 151 NW 
108; Hubbard v. Bartholomew, 163 
Iowa 58, 144 NW 138, 49 LRANS 443; 
Cresswell v. Wainwright, 154 Iowa 
167, 184 NW 594; West v. Ward, 77 
Iowa 3238, 42 NW 309, 14 AmSR 584; 
Poland y. Harhart, 70 Iowa 285, 30 
NW 637. 

Kan.—Beldon. v. Hooper, 115 Kan. 
678, 224 P 34; Clark v..E. I, Du Pont 
de Nemours Powder Co., 94 Kan. 268, 
146.P 320, LRAI1915E 479, AnnCas 
Home Oil, etc., Co. iv. 
Dabney, 79 Kan. 820, 102 P 488; 
Schwarzschild, etc., Co. v. Weaks, 72 
Kan. 190, 83 P 406, 4 LRANS 515; 


Chicago, etc., R. Co. Vv. Parkinson, 
56 Kan, 652, 44 P 615; Sweeney v. 
Merrill, 38 Kan. 216, 16 .P 454, 5 Am 


SR 734. P 

Ky.—McEvilly vy. .L. E. Myers Co., 
211 Ky. 31, 276 SW 1068; Hardware 
Mut. Casualty Co. v. Union Transfer, 
etc., Co., 205 Ky. 651, 266 SW 362; 
Nunan v. Bennett, 184 Ky. 591, 212 
SW. 570; Judd v. Southern R.:Co., 171 
Ky. 832, 188 SW 880; Louisville, etc., 
117. SW 
359; Logan v. Cincinnati, etc., R. Co., 
139 Ky. 202, 129 SW, 575; Howard: v. 
Hunter, 126 Ky. 685, 104 SW 728, 
31 KyL, 1092, 

La.—Reynolds v, Texas, etc:., R. Co., 
37 La. Ann. 694. 


Me.—Marsh v. Great Northern 
Paper Co., 101 Me. 489, 64 A 844. 
Md.—Baltimore v. Terio, 147 Md. 


330, 128 A 3538; Wilson v. Yates, 137 
Md. 54, 111 A 161; State v. Washing- 
ton, etc., Electric R. Co., 130 Md. 
603, 101 A 546. 

Mass.—Sponatski’s Case, 220 Mass. 


526, 108 NE: 466,, LRA1916A_ 3338; 
Stone. Vv... Boston, atc...) Recon ltl 
Mass. 536, 51 NE 1,41 LRA 794. 


Mich.—Clumfoot y. St. Clair Tun- 
nel Co., 221. Mich. 113, 190 NW 759; 
Baker v. Michigan Cent. R. Co., 169 
Mich. 609, 619, 185. NW. 937: [eit 
Cyc]; Jakoboski v. Grand Rapids, 
ete., R. Co., 106. Mich. 440, 64 NW 
461; Charlebois v. Gogebic, ete, R. 
Co., 91 Mich. 59, 51 NW. 812: 

Minn.—Christianson  v. Chicago, 
etc., R. Co., 69 Minn, 94, 69 NW 640. 

Mo.—Smith y. St. Joseph R., etc., 
Co., 310 Mo. 469, 276 SW 607; Walter 
v. Missouri Portland Cement Co., 250 
SW 587; Buckner v. Stock, Yards 
Horse, etc., Co., 221 Mo.’ 700, 120 SW 
766; MacDonald Vv. Metropolitan St. 
R. Co., 219 Mo. 468, 118 SW 78,-16 
AnnCas 810; Helton v. Hawkins, (A.) 


[45 €.3i] 911 


To constitute proximate cause creating liability for 
negligence the injury must have been the natural 
and probable consequence of the negligent act.%% 


290 SW 91; Loveless v. Cunard Min. 


Co... (A.) 201 “SW 375; “Davis. v. 
Springfield Hospital, (A.) 196 SW 
104; Starkey v. Greenville, 189 Mo.' 


A. 352, 857, 175 SW 314 [cit Cyc];| 
Wilt v. Coughlin, 176 Mo. A. 275, 161! 
SW 888; Porter v. Anheuser- -Busch, 
Brewing Assoc., 24 Mo. A. 1. 

Nebr.-—Merkouras v. Chicago, etc., 
R. Co., 104 Nebr. 491, 177 NW 822; 
Kitchen v. Carter, 47. Nebr. 776, 66 
NW 855. 

N. H.—Pritchard v. Boscawen, 78 
N.) Hy 13h) 97- A563: 

N. J.—Kelson v. Public Serv. R. 
Co., 94 N. J. L. 527, 110 A 919; Wiley 
v. West Jersey R. Co., 44 N. J. Li. 247. 

N. M.—Lutz v. Atlantic, ete., R. Co.; 
6 N. M. 496, 30° P 912, 16 LRA 819. 

N. Y.—O’Neill v. New York; etc., R. 
Co., 115 N.Y.°579, 22 NE 217,°5 LRA 
591; Odell v. Solomon, 99 N. Y. 635, 
1 NE 408; Pollett v. Long, 56 N. Y. 
200 [rev 58 Barb. 20]; Babcock v. 
Fitzpatrick, 221 App, Div. 638, 225 
NYS 30; Prudential Soc. v. Ray, 207 
App. Div. 496, 202 NYS 614 [aff 239 
N. Y. 600 mem, 147 NE 212 mem]; 
Ehrich v. Guaranty Trust Co., 194 
App. Div. 658, 186 NYS 103 [aff 
233. N. Y. 637, 1835 NE 950 mem]; 
Childs y. White, 158 App. Div. 1, 142, 
NYS 732; Ship v. Fridenberg, 132) 
App. Div. "782, 117 NYS 599; Hartman 
v. Clarke, 104 App. Div. 62, 93 NYS! 
314; Mills v. Bunke, 59 ‘App. Div. 39,! 
69 NYS 96; Munger vy. Baker, 65 Barb. 
5389, Thomps. S&C 122s Spengeman- 
a ‘Alter, (Mise: 56, 27 NYS 406; 
Vandenburgh yv. Truax, 4 Den. 464, 47 
AmD 268. 

N. C—McAtee v. Branning Mfg. 
Co., 166 N. C. 448, 82 SE 857; Carter, 
ae Cape Fear Lumber Co., 129 N.cG! 
203, 39 SE 828; Basnight v. Atlantic,! 
etc., Re ‘Go Lit PN Ck 592, 16 SHE 
323; Chalk v. Charlotte, etc., Re LEDS 
85 N. C., 423. 

N. D.—Hogan v. Bragg, 41 N. D. 
203, 170 NW 324. 

Oh, —Stockberger v. Ames Shovel, 
ete:, Go, 1. Oh} <A. 335,721 jOh: hin: Ct. 
N. 8. 424, 35 Oh. Cir. Ct. :376; Cleve- 
land, etc., Tracts Co.ivs Ward, 6 Oh. 
Cir, Ct..N. S. 385, 27 Oh. Cir. Cty.762. 

Okl.—Missouri, ete., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 P 753; Muskogee 


| Electric Tract. Co. v. Latty, 77 Okl, 


156, 187 P 491; Northup v. Eakes, 72 
Oxk1. 66, 178 P 266; Wichita Falls, ete., 
R.. Co. vy. Cover, 65 Okl. 110, 164 P 
660; Stephens vy. Oklahoma City R. 
Cos a8 Okl. 340, 114 P 611, 33 LRANS 

Or.—Brady v. Oregon Lumber Co., 
118) Or. 15; 246 Bi 782; 5 45" ALR S8L2 
[den reh 117 Or;-188,. 243° P°96; 45 
ALR 812]; Salmi v. Columbia, etc., 
R. Co., 75 Or. 200, 146 P 819, LRA 
1915D. 834; Chambers v. Everding, 71 
Or. 521, 136 P 885, 143 P 616; Brown 


v. Oregon-Washington R., ete., Co., 
63 Or. 396, 128 P 88. 
Pa.—Hoke v.. Edison Light, etc., 


Co., 284 Pa. 112, 130 A 309;..Rugart 
vy. Keebler-Weyl Baking Co., 277. Pa. 
408, 121 A 198; Pittsburgh Forge, etc., 
Co. v. Dravo Contracting Co:, 272 Pa. 
118, 116 A 147; Nichol v. Bell Tel. 
Co., 266 Pa. 463, 109 A 649; Brugge- 
man v. York, 259 Pa. 94, 102 A 415; 
Rhad v. Duquesne Light Co., 
Pa. 409, 100 A 262, LRAI917D 864; 
McCauley v. Logan, 152 Pa. 202, 25 A 
499; Hoag v. Lake Shore, ete., R. Co., 
85 Pa. 298, 27 AmR 653; McGrew v. 
Stone, 53 Pa. 436; Brace v. Kirby, 
43 Pa. ‘Super. 389; Wampum First 
Nat. Bank v. Western Union Tel. Co., 
34 Pa. Super. 488; Russell v. West- 
moreland County, 26 Pa. Super. 425; 
Cohn v. May, 13 Pa. Dist. 184, 30 Pa. 
Go: 122. 

Porto Rico.—Martinez v. Trujillo, 
24 Porto Rico 271, 2738 [cit Cyc]. 

Ss. C.—Miller v. Atlantic Coast Line 
R:~ Co:, 140. S--Co 123, 188 SH 67%); 
Howell v. Union-Buffalo Mills Con 
12h) Si Cyelss,2 13) SE 6 tire 5 


255. ~ 
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It is the cause which, unbroken by any intervening 
independent agency,®® naturally produces a given 


S. D.—Chiles v. Rohl, 47 S. D. 580, 
201 NW 154; Loiseau v. Arp, 21 S..D. 
566, 114 NW 701, 1830 AmSR 741, 14 
LRANS 855. 

Tenn.—Fairbanks v. Gambill, 142 
Tenn. 633, 222 SW 5; Moody v. Gulf 
Refining Co., 142. Tenn, 280, 218 SW 
817, 8 ALR 1243. 

Tex.—Reynolds v. Galveston, etc., 
R. .Co.,.101. Tex. 2,'.102 .SW 724, 1380 
AmSR 799 [aff (Civ. A.) 99 SW 569]; 
Texas, ete., R.'Co. y. Bigham, 90 Tex. 
223, 38 SW 162; Seale v. Gulf, ete., 
its ICO; Go. Tex.) 274.57 Ama 602: 
Eames v. Texas, ete., R. Co., 63 Tex. 
660; Koons v. Rook, (Commn. A.) 
295 SW 592 [aff (Civ. A.) .289 Syag 
LOU Iis Fort Worth,  <etc,,... .R. Coy 
Amason, (Commn. SAS 376 SW 165 
[aff (Civ. A.) 260 SW 204]; Clement 
vs Gulf, -ete.,. R.. Co. (Commn. A.) 
236 SW. 714 [aff (Civ. A.) 220 SW. 
407]; .Chicago,, ete, BR. Co. va sSears; 
(Commn, A.) 210 SW.684; Schaff. v. 
Ellison, (Civ. A.) 255 SW 680; Neeley 
Vo. Cullen; (Civ. .A.) = 241 (Sw. 1116; 
Ft. Worth v. Patterson, (Civ. A.) 196 
SW 251; Houston Lighting, etc., Co. 
v. Walsh, (Civ. A.) 177 SW 1055; 
Pullman Co. v. Caviness, 53 Tex. Civ. 
A. 540, 116 SW 410. 

Utah. — Furkovitch vy. Bingham 
Goal, ere... ‘Co:,, 45.) Utahe 89, 143, -P 
121, LRA1915B 426. 

Vt.—Humphrey v. Twin State Gas, 
etc., Co., 100 Vt. 414, 139 A 440. 

Va.—Lassiter v. Grimstead, 146 
Va. 7738, 132 SE 709; Atlantic Coast 
Line R. Co. v.* Wheeler, 132 SE 517; 
‘Kritselis v. Petty, 129 Va. 175, 105 
SE 5386; Allison v. Fredericksburg, 
112 Va. 248, 71 SE 525, 48 LRANS 
93> Interstate JK. Co, vy... Tyree; 120 
Va. 38, 65 SE 500; Clark v. Fehlhaber, 
we Va. 803, 56 SE 817, 18 LRANS 
442. 

Wash.—Olson v. Gill Home Inv. 
Go, <58 “Wash. 151,108 °P 140, 27 
LRANS 884. 

W. Va.—Fields v. Director Gen. of 
Railroads, 86 W. Va. 707, 104 SE 767; 
Donald v. Long Branch Coal Co., 86 
W.Va. +249, 103 SE 55; Peters v. 
Johnson,’ 50 W. Va. 644, 41 SE 190, 
mot LRA 428. 

Wis.—Le Beau vy. Minneapolis, etce., 
R. Co., 164. Wis. 30, 159 NW _ 577, 
LRA1917A 1017; Lemke v. Milwau- 
kee: Mlectric: R., etc., Co., 149 Wis. 
535, 136 NW 286; Meyer v. Milwau- 
kee Wlectric i  etGr, CO: hlOrn Weise 
336, 93 NW 6; Baxter v. Chicago, etc., 


R. Co., 104 Wis. 307, 80 NW 644; 
Deisenrieter v. Kraus-Merkel Malt- 
ing *.Co., 97' Wis. 279,' 72: NW 735; 


Sheridan v. Bigelow, 93 Wis. 426, 67 
NW § 782; Atkinson v. Goodrich 
Transp. Co., 60 Wis. 141, 18 NW 764, 
50 AmR 352; Jucker v. Chicago, etc., 
R.7Co.; 52 Wis. 150, 8 NW 862. 
Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 201 P 165, 171, 1018 [cit Cyc]. 
. “In order to recover for an injury 
alleged to have resulted from the 
negligence of another, the injury 
must be the natural and probable 
consequence of the negligence; and, 
as otherwise stated, the wrong and 
the resulting damage must be known 
by common experience to be naturally 
and usually in sequence. The dam- 
age, according to the usual course of 
events, must follow from the wrong.” 
San Antonio y. Porter, 24 Tex. Civ. A. 
444, 447, 59 SW 922. 

“Tt is not enough to prove proxi- 
mate cause to show that the injury 
would not have resulted in the ab- 
sence of the negligent omission. 
Plaintiff must go further and show 
that the negligent omission was an 
efficient cause from which the in- 
jury followed in a natural and con- 
tinuous sequence, unbroken by any 
efficient intervening cause.”  Maro- 
vich v. Central California Tract. Co., 
1 a 295, 304, 216 P 595. 

a 


Another statement of rule.— | 


NEGLIGENCE 


result.7° 


In actions at common law and under 
certain statutes, for personal inju- 
ries, the question whether defendant 
was negligent depends upon whether 
harm to some ‘one, of the same gen- 
eral kind as that sustained by plain- 
tiff, was the reasonable and. prob- 
able result of the act complained of. 
Sponatski’s Case, 220 Mass. 526, 108 
NE 466, LRA1916A 333; Ogden v. 
Aspinwall, 220 Mass. 100, 107 NE 


48. 

[b] The “natural consequence” of 
an act of negligence is the conse- 
quence which ordinarily follows it, 
the result which may reasonably be 
anticipated from it. Armour y. Har- 
crow, 217 Fed. 224, 133 CCA 218; 
Cole v. German Sav., etc., Soc., 124 
Fed. 118, 59 CCA. 593, 68 LRA 416; 
Antler v. Cox, 27 Ida. 517, 149 P 731. 

{c] A “probable consequence” of 
an act of negligence is one that is 
more likely to follow its supposed 
cause than not to follow it. Armour 
v. Harcrow, 217 Fed. 224 133 CCA 
218; Cole v. German Sav., etc., Soc., 
124 Fed. 118, 59 CCA 593, 63 LRA 
416; Antler, v.. ‘Cox, 27% Ida.” 52%—149 
Pe tole 

{d] “Proximate cause” is prob- 
able cause; and the “proximate con- 
sequence” of an act or omission as 
distinguished from the remote conse- 
quence is one which succeeds natu- 
rally in the ordinary course of things. 
Swaim v. Chicago, ete., R. Co., 187 
Iowa 466, 174 NW 384, 170 NW 296 
[certiorari den Chicago, etc., R. Co. v. 
Swaim, 252 U. S. 577 mem, 40 SCt 
344 mem, 64 L. ed. 725 mem]. 

[e] Where defendant’s negligence 
greatly multiplied the chances of an 
accident to plaintiff, and was of a 
character naturally leading to its 
occurrence, the mere possibility that 
it might have happened without such 
negligence is not sufficient to relieve 


defendant from liability. Reynolds 
Vo DeOXaASh” OUC Ur. COn to CU) dal. TAO. | 
694. 

{f] Illustration of proximate 


cause.—The negligence of a. shipper 
in delivery for shtpment of a ma- 
chine on which there were concealed 
knives, not guarded to protect those 
who handled the machine, without 
warning to the carrier of the char- 
acter of the shipment, is the proxi- 
mate cause of the injury to an em- 
ployee of the carrier while handling 
the machine. Craine v. Oliver Chilled 
Plow Works, 280 Fed. 954. 


See et cete maee te see infra § 
498. 
69. See cases supra note 68; and 


infra note 70. 

Intervening efficient cause see in- 
fra §§ 489-496. 

70. 
Co. v. McCaskill, 75 Ark. 133, 86 SW 
997, 112 AmSR 48, 70 LRA 680. 

Fla.—Williams v. Atlantic Coast 
Line’ R. Co., 56 Fla. 735, 49 S 209, 
131 AmSR 169, 24 LRANS 134; Moore 
v. Lanier, 52 Fla. 358, 42 S 462; 
Jacksonville, ete., R. Co. v. Peninsu- 
lar* Land, .ete., Co.,)'27° Pla, dy? 1579 
S 661, 17 LRA 83, 65. 


Ill.-American Express Co. v. Ris- 
ley, 77 Tll. A. 476° [aff- 179 ‘Ill. 295, 
53 NE 558]. 


Iowa.—Poland v. Earhart, 70 Iowa 
285, 30 NW 687. 

Kan.—Hberhardt v. Glasgow Mut. 
Tel. Assoc., 91 Kan. 768, 139 P 416; 


| Barnett v. United Kansas Portland 


Cement Co., 91 Kan. 719, 139 P 484, 

Ky.—Hardware Mut. Casualty Co. 
v. Union Transfer, ete., Co., 205 Ky. 
651, 266 SW .362; Dunn v. Central 
State Hospital, 197 Ky. 807, 248 SW 
216; Nelson Creek Coal Co. v. Brans- 
ford, 189 Ky. 741, 225 SW 1070; Judd 
v. Southern R. Co., 171 Ky. 8382, 188 
SW. 880; Beiser v. Cincinnati, etc., 
R. Co., 152: Ky. 522, 1538 SW :742, 745, 
43 LRANS 1050 [cit Cyc]; Louisville 


Ark.—Little Rock Tract., etc., | 


[gs 482 


In other words, the negligence must be 
such that by the 


usual course of events it would re- 


v. Hart, 143 Ky. 171, 136 SW 212, 35 
LRANS 207; Louisville, etc., R. Co. 
v. Long, 139 Ky. 299, 117 SW 359; 
Louisville Home Tel. Co. v. Gas- 
per, 123 Ky. 128,.93 SW _ 1057,..29 
KyL 578, 9 LRANS 548; Henderson 
v.- O’Haloran, 114 Ky. 186, 70 SW 
662, 24 Kyi, °995, 59. LRA 718. 

Mass. —Metallic Compression Cast- 
ing Co. vy. Fitchburg R. Co., 109 Mass. 
277, 12 AmR 689. 

Mich. —Calliari v. Fisher, 190 Mich. 
56, 155 NW 689. 

Minn. —Hansen v. St. Paul Gaslight 


.Co., 82 Minn. 84, 84 NW 727 


Mo.—Smith v. St. Joseph R., etce., 
Co., 310 Mo. 469, 276 SW 607. 

Mont.—Kirby v. Oregon Short Line 
R. Co., 59 Mont. 425, 197 P 254; Ther- 
riault v. England, 43 Mont. 376, 116 
Pi 5st. 

Nebr.—Spratlen v. Ish, 100 Nebr. 
844, 161 NW 573. 

N. Y.—Mott v. Hudson River R. 
Go., 24. N. ¥.,Super. 585. 

Oh.—Piqua v. Morris, 98 Oh. St. 
42, 120 NE. 300, 7 ALR 129; Haas v. 
Kundtz, 94 Oh. St. 238, 113 NE 826; 
McElwain v. York Constr.’ Caarad. Oh 
NPNS 399. 


Or.—Doyle v. Southern Pac. Co., 
5G: Or. 44952) 108) P2015 Palmer sivas 
Portland .R., ete.,. Co., .56 Or. 262, 


108 P 211; Elliff v. Oregon R., ete., 


Got753.,O7..66,> 99» & - hoz 

Pa.—Wallace v. Keystone Auto. 
Co.,.239 ba 100; 86. A. 698: 

S. D.—Joslin v. Linder, 26 S. D. 


420, 128 NW 500. 

Tenn.—Deming v. Merchants’ Cot- 
ton-Press, etc., Co., 90 Tenn. 306, 
SW 89, 13 LRA 518. 

Tex.—Texas, etc., R. Co. v. Big- 
ham, 90 Tex. 223, 38 SW 162; Brous- 
sard v. Sabine, etc., R. Co., 80 Tex. 
329, 16 SW 30; Missouri, etc., R. Co. 
Vo ER yon: ~ (Civ... Ac) Det SW. lonbe 
Pierce-Fordyce Oil Assoc. vy. Farrow, 
(Civ. A.) 173 SW 1007. 

Wash.—Akin v. Bradley Engineer- 


ing, etc., Co., 48 Wash. 97, 92 P 903, 
14 LRANS 586. 
Wis. — Barton v. Pepin County 


segs icultural Soc., 83 Wis. 19, 52 NW 
1129. 

ta] Natural result ilustrated.— 
(1) In an action brought to recover 
damages for the destruction of 
flowers in a greenhouse, caused by 
gas escaping from negligently con- 
structed gas mains, the. complaint 
set forth that the flowers’ not killed 
by the gas were rendered worthless, 
because there was no market for 
them as such, and that their only 
value consisted in the demand for 
the complete line, as existing before 
any of the stock was destroyed, and 
that plaintiff was damaged in the 
total value of the entire stock. It 
was held that the escaping gas was 
the proximate cause of the injury 
to the remaining stock. Hansen v. 
St. Paul Gaslight Co., 82 Minn. 84, 84 
NW. 727." © (2) A conflagration is ‘the 
natural and proximate result of the 
fall of a building in which fires are 
used, and which is itself inflam- 
mable, and contains a large amount 
of inflammable material, and one by 
whose negligence the building falls 
is liable for damages caused by its 
burning. Hine v. Cushing, 53 Hun 
519, 6 NYS 850; Judd v. Cushing, 50 
Hun Sie 'B NYS 836, 22 AbbNCas 
358. (3) The act of a railway ticket 
agent infected with smallpox in ex- 
posing himself to plaintiff who pur- 
chased tickets from him was the 
proximate cause of plaintiff’s wife 
contracting the disease, where plain- 
tiff contracted it and communicated 
it to her. Missouri, etc., R. Co. v. 
Raney, 44 Tex. Civ. A: 517, 99 SW 
589. (4) The servants of an ex: 
press company negligently put a long 
chute, used for sliding packages 
from one car to another, into a car 
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sult in injury unless independent moral agencies 
intervene in the particular injury.” 
consequences of a negligent ‘act must be within the 
range of probability as viewed by ordinary men,7” 
and consequences which are only possible cannot 
be regarded as either probable or natural.7* 
‘when an event is followed in natural sequence by a 
result it is adapted to produce or aid in producing, 
the result is the consequence of the event."4 


crosswise, so that its ends projected 
from the opposite side doors thereof, 
instead of putting it in endwise, as 
they had been used to do, and should 
have done; and plaintiff, a railroad 
brakeman, whose duty it was to 
direct the placing of the car oppo- 
site another car, so that the trans- 
fer of packages might be made, was 
injured while standing in the door 
signaling the engineer to go ahead, 
the injury being caused by the oppo- 
site end of the chute striking a sta- 
tionary object. It was held that the 
negligent placing of the chute, and 
not the signal given by the brake- 
man to go ahead, was the proximate 
cause of the injury. American Ex- 
press Co. v., Risley, 77 Ill. A. 476. 
(5) Where a child falls through de- 
fendant’s bridge into a canal, in con- 
sequence of defendant’s negligence in 
permitting an opening to remain 
unguarded, and without contributory 
negligence on the part of its par- 
ents, and the father, in an effort to 
rescue the child, plunges into the 
eanal, and both are drowned, the 
death of both must be attributed to 
defendant’s negligence in maintain- 


ing -the unsafe bridge. Gibney v. 
Stateroisi2N.7 Yo 15 383 Nb 142) 33 
AmSR 690, 19 LRA 365. (6) Where 


defendant threw dynamite caps upon 
vacant ground, where, as defendant 
knew, children picked them up, and 
exploded them by throwing them 
against rocks, etc., and a boy who 
had found a battery back of an au- 
tomobile garage exploded a cap 
taken by him by means of the bat- 
tery, whereby he was injured, defend- 
ant was liable, as its negligence was 
the proximate cause. Akin v. Brad- 
ley Engineering, etc., Co., 48 Wash. 
97, 92 PB 903, 14 LRANS. 586. 

[b] Injury held not natural re- 
sult.—An accidental shooting involv- 
ing loss of services is not a natural 
consequence of selling a revolver to 
a fifteen-year-old boy. Poland vy. 
Earhart, 70 Iowa 285, 30 NW 637. 


71. Marietta, etc., R. Co. v. Picks- 
tee re Oh. St. 654 [cit Wharton Negl. 
§ 324]. 

72. The Mars, 9 F. (2d) 183. 


U: S.—Chicago, ete.) Ra \Cov-vs 
Getvin, 238 Fed. 14, 151 CCA 90, LRA 
EOLTCe O85: 

Ala.—Stowers v. Dwight Mfg. Co., 
202 Ala. 252, 80 S 90. 
Mass.—Stone v. Boston, etc., R. 


Co., 171 Mass. 536, 51 NE 1, 41 LRA 
794. 

Mo.—Helton vy. Hawkins, (A.) 290 
Sw 91. 


N. Y.—Loudoun y. Highth Ave. R. 
Co., 162.N. Y. 380, 56 NE 988. 

Pa.— Pittsburgh Forge, etc., Co. v. 
Dravo Contracting Co., 272 Pa. 118, 
116 A 147; Wood v. Pennsylvania R. 
Co. 24..Pac, Dist. 119; 16; Pa. Co; 290, 
36 WklyNC 410. 

Wyo.—Lemos vy. Madden, 28 Wyo. 
i -10,200- 5. 191; 

“According to the usual experience 
of mankind, ought this result to have 
been apprehended? The question is 
not whether it was a possible con- 
sequence, but whether it was prob- 
able, that is, likely to oceur, accord- 
ing to the usual experience ‘of man- 
kind. That this is the true test of 
responsibility applicable to a case 
like this has been held in very many 
cases, according to which a wrong- 
doer is not responsible for a con- 
sequence which is merely ., possible, 
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NEGLIGENCE 


The proximate 
negligence. 


But 


It-is 


according to occasional experience, 
but only for a consequence which is 


probable, according to ordinary and 
usual experience.”” Lemos v. Mad- 
den, supra [quot Stone v. Boston, 


etc., R. Co., 171 Mass. 536, 541, 51 NE 
1; 41 LRA 794]. 

“Negligence, in legal contempla- 
tion, does not entail a liability for 
every possible consequence that may 
ensue from the fact of its existence, 
but only! from its natural and prob- 
able consequences.’ Stowers _ v. 
Bent Mfg. Co., 202 Ala. 252, 254, 80 

74 #\Ariz.—Mesa City v. Lesueur, 
21 Ariz. 532, 190 P 573, 576 [cit Cyc]; 
Southern Pac. Co. Y¥. Thomas, 21 
Ariz. 355, 188 P 268. 

Ark.—St. Louis; ete: Ris Co. Vv: 
Waggoner, 112 Ark. 593, 166 SW 948, 
52 LRANS 181; Pittsburg Reduction 
Co. v. Horton, "87 Ark. 576, 113 SW 
647, 18 LRANS 905. 

Conn.—Madore v. New Departure 
Mfg. Co., 104 Conn. 709, 134 A 259; 
Kelsey v. Rebuzzini, 87 Conn. 556, 89 
A 170, 52 LRANS 103; Monroe v. 
parape ae St. R. Co.,. 76 Conn, 201, 56 
A 4 


D. C.—West Disinfecting Co. v. 
Plummer, 44 App. 345. 

Ill.— Beninghoff vy. Futterer, 176 Tl. 
AL 579. 

Iowa.—Swaim v. Chicago, etc., R. 
Co., 187 Iowa 466, 174 NW 384. 

Ky.—Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 SW 1070; 
Judd v. Southern R. Co., 171 Ky. 832, 
188 SW 880; Louisville, ete., R. Co. 
v. Daugherty, 108 SW 336, 32 KyL 
mits 15 LRANS 740. 

N. J.—Kelson v. Public Serv. R. 

Con 94 Nl a 5 2 10, - A979. 

N. Y.—Vandenburgh v. Truax, 4 
Den. 464, 47 AmD 268. , 

N. C.—-Hinnant v. Tidewater Power 
Co.,. 187 N.C. 288, 121, SBE 540. 

Oh.—Motz v. Akron, 22 Oh. A, 98, 
153 NE 868. a0 


Okl.—Prickett  yv. 
Okl, 567, 157 P.356. 

Tex.—Ft, Worth Belt R. Co. v. 

(Civ. A.) 161 SW 10838; San 

24 Tex. Civ. A. 


Sulzberger, 


Cabell, 

Antonio v. Porter, 

444, 59 SW 922. 
Va.—Chesapeake, etc., 


Ip e Oar at) 
Swartz, 115 Va. 723, 80 SE 568. 


Wash.—Olson vy. Gill Home Inv. 
Co.7 BS 4 Wash, - 158 108 2 PP. 140) 927 
ecw 884. 


g.—Lee v. Riley, 18 Cc. B. N. S. 
723. “ia ECL 722, 144 Reprint 629. 

[a] “Cause” and “consequence”’ 
are correlative terms, one implying 
the other, and when an event is fol- 
lowed in natural sequence by a re- 
sult it is adapted to produce or aid 
in producing, that result is a conse- 
quence of the event, and the event 
is the cause of the result. Kelsey 
vy. Rebuzzini, 87 Conn. 556, 89 A 170, 
52 LRANS 108. 

[b] QDlustrations.—(1) Where de- 
fendant piled lumber on a sidewalk 
in a public street in the vicinity of 
the homes of a number of children, 
with knowledge that the children 
were in the habit of congregating 
there and climbing on the lumber 
while at play, and plaintiff's intes- 
tate was killed by the falling of lum- 
ber so piled, a verdict finding that 
defendant’s negligence was the proxi- 
mate cause of the injury was justi- 
fied. True, etc., Co. v. Woda, 201 Ill. 
315, 66 NE 369. (2) False represen- 
tations to the purchaser of an in- 
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not necessary, however, that the injury should be 
the usual,’® necessary, or inevitable’® result of the 


[§ 483] 3. Consequences That Should Have Been 
Foreseen—a. In General. 
quirement that the result should be the natural 
and probable consequence of the negligence,’? it 
is ordinarily held, subject to limitations hereinafter 
stated,’® that the consequence should be one which, 


In addition to the re- 


secticide by the seller, that the ar- 
ticle sold would not harm the user 
of it, or failure on the part of the 
seller to inform the purchaser of its 
dangerous character, is the proxi- 
mate cause of an injury to the pur- 
chaser by an explosion of a sprayer 
sold with the substance, where there 
is no other independent or efficient 
cause or wrong that can be said to 
have occasioned it. West Disinfect- 
ing Co. v. Plummer, 44 App. (D. C.) 
345. (3) Plaintiff, a boy of four 
years, while passing along a high- 
way, climbed on a fence situated on 
defendant’s adjoining land and sep- 
arating it from the highway, for the 
purpose of looking at other boys at 
play on the further side of the fence, 
and not for the purpose of climbing 
over it. The fence, which was so 
defective as to constitute a nuisance, 
fell on plaintiff and injured him. It 
was held that as plaintiff in climbing 
on the fence was merely doing an 
act which defendant ought to have 
contemplated as likely to be done by 
children using the: highway, defend- 
ant was not entitled to avail himself 
of the defense that the injury .was 
caused by plaintiff's own act, and 
that plaintiff was entitled to recover.’ 


et v. Watney, [1898] 2 Q. B. 
75. Mesa City v. Lesueur, 21 Ariz. 


532, 190 P 573, 576. [cit Cyc]; Brown 
Store Co. v. Chattahoochee Lumber 
Co., 121 Ga. 809, 49 SE 839; Woodson ~ 
Vv. Metropolitan St R. Co., 224 Mo. 
685, 123 SW 820, 30 LRANS 931, 20 
AnnCas 1039; Fussellman vy. Wabash 
Rs Co. 41139 Mo. A. 198, 122 SW 1187. 

76. <Ariz.cmMesa City v. Lesueur, 
21 Ariz; 582;190) P- 578, 676 [eit Cyc]. 

Ga.—Brown Store Co. v. Chatta- 
hoochee Lumber Co., 121 Ga. 809, 49 
SE 839. 

Ind.—Evansville Hoop, avis 
Bailey, 43 Ind, A. 153, NE 549; 
Medsker vy. Pogue, 1 thas se 197, 27 
NE 432. 

Iowa.—Godbey v. Grinnell Electric, 
etc., Co., 190 Iowa 1068, 181 NW 498; 
Hubbard v. Bartholomew, 163 Iowa 
58, 144 NW 18, 49 LRANS 4438; Burk 
v. Creamery Package Mfg. Co., 126 
Iowa 730, 102 NW 793, 106 AmSR 


3UT, 
Kan.—Barnett v. United Kansas 
91 Kan, .,.719, 


Portland Cement Co., 
a P 484, 

N. Y.—Laible v. New York Cent., 
ete., R. Co., 13 App. Div. 574, 43 NYS 
1003 (aff 162 N. Y. 621 mem, 57 NH 
1114 mem]. 

Tex.—Houston, ete., R. Co. v. Mc- 
Donough, 1 Tex, A. Civ. Cas. § 651. 

Va.—Atlantic Coast Line R. Co. v. 
Wheeler, 132 SE 517. 

{a] Ilustration.—Where defend- 
ant, having had a quarrel with a boy 
in the street in a city, took up a 
pickax and followed him into plain- 
tiff’s store, whither he fled, and, in 
endeavoring to keep out of defend- 
ant’s reach, the boy ran against and 
knocked out the faucet from a cask 
of wine, by means of which a quan- 
tity of the wine ran out and was 
wasted, defendant was liable to plain- 
tiff for the damages, although not a 
necessary consequence of the wrong, 
for the wrong was such as might 
naturally result in injury to others. 
Vandenburgh v. Truax, 4 Den, (N. Y.) 
464, 47 AmD 268. 

77. See supra § 482, 

78. See infra § 484. 
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in the light of attending circumstances, an ordina- 
rily prudent man ought reasonably to have. fore- 


79. U. S.—Atchison, etc., R.’ Co. v. 

Calhoun, 213 U. S. 1, 29 SCt, 321, 53 
L. ed. 671; Waters-Pierce Oil Co. v. 
Deselms, 212 U. S. 159, 29 SCt 270, 
53 L. ed. 453; Richmond, etc., R. Co. 
vy. Elliott, 149 U. S. 266, 13 SCt 8287, 
37 L. ed. 728; Milwaukee, etc., R. Co. 
v. Kellogg, 94. U. S. 469, 24, L, ed. 
256; Hickey v. Missouri Pac, R. Corp., 
8 F. (2d) 128; Coast SS. Co. v. Brady, 
8 F. (2d) 16 [certiorari den 269 U. S. 
578 mem, 46 SCt 103 mem, 70 L. ed. 
421 mem]; St. Louis-San Francisco, 
R, Co. v. Mills, 3. F. (2d) 882 [cer- 
tiorari granted 267 U. S. 589 mem, 45 
SCt 354 mem, 69 L. ed. 802 mem, and 
rev on other grounds 271 U.S. 344, 
46 SCt 520, 70 L. ed.. 979]; Davis v. 
Schroeder, 291 Fed, 47; Salsedo vy, 
Palmer, 278 Fed. 92, 23 ALR 1262; 
Crane Co. v. Busdieker, 255 Fed. 664, 
167 CCA 40; Brown vy. Standard Oil 
Co., 247 Fed. 308, 159 CCA 397; Chi- 
eago, etc., R. Co. v. Gelvin, 238 Fed. 
14, 151 CCA 90,.URA1917C 983; Ar- 
mour v. Harcrow, 217 Fed. 224, 133 
CCA 218; Armour v. Wanamaker, 202 
Fed. 423, 120 CCA 529; Teis v. Smug- 
gler Min. Co., 158 Fed. 260, 85 CCA 
478, 15 LRANS 893; Kreigh v. West- 
inghouse, 152 Fed, 120, 81 CCA 338, 
11 LRANS 684 [rev on other grounds 
OTA TIS SG. 240, 229, SOL (649) 2 50) aks. eds 
984]; Cole v. German Sav., etc., Scc., 
124 Fed. 113, 59 CCA 593, 63 LRA 416; 
Motey v. Pickle Marble, etc., Co., 7 
Fed, 155, 20 CCA 366; Crandall v. 
Goodrich Transp. Co., 16 Fed. 75, 11, 
Biss. 516; Commercial Pac. Cable Co. 
Vi UW wS5 48,Ct. Cle 461. ; 
- Ala._—Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 633, 108 S 596; Briggs v. 
Birmingham R., etc., Co., 188 Ala. 
262, 66 S 95; Lewy Art Co. v, Agri- 
cola, 169 Ala. 60, 53 S 145; Western 
R. Co. «v.. Mutch, 97. Ala. 194, 11.°S 
894, 38 AmSR 179, 21 LRA 316; Ala- 
bama Fuel, etce., Co. v, Baladoni, 15 
Bla. Al 316,.- 13; 20. 

Ark.—Morgan v. Cockrell, 173 Ark. 
910, 294 SW 44; Meeks yv. Graysonia, 
etc., R. Co., 168 Ark. 966, 272 SW 
360; Wisconsin, etc., Lumber Co. v. 
Scott, 153 Ark. 65, 239 SW 391; St. 
Louis, etc, R. Co. v. Waggoner, 112 
Ark. 593, 166 SW 948, 52 LRANS 
181; Helena Gas Co. v. Rogers, 104 
Ark. 59, 147 SW 473; Arkansas Val- 
ley Trust Co. .v. Mcllroy, 97 Ark. 
160, 165, 133 SW 816, 31 LRANS 
1020 [cit Cyc]; Pittsburg Reduction 
Co. v. Horton, 87 Ark. 576, 113 SW 
647,18 LRANS 905; St. Louis, etc., 
R. Co. v. Bragg, 69 Ark. 402, 64 SW 
226, 86 AmSR 206. ; 

Cal.—Benson v. Central Pac. R, 
Goll 7982 Cale “45,382 *P 809,33 PY 2065 
Henry v, Southern Pac. R. Co., 50 Cal, | 
183; Marton v. Jones, 44 Cal. A. 299,| Kan. 190, 83 P_406, 4 LRANS 515; 
186 P 410. ; /Stephenson v. Corder, 71 Kan. 475, 

Colo.—John Mouat Lumber Co. v.] 80 P 938, 114 AmSR 500, 69 LRA 
Wilmore, 15 Colo. 136, 25 P 556. 246;* Mastin v, Levagood, 47 Kan. 

Conn.—Sedita v, Steinberg, 105/36, 27 P 122, 27 AmSR 277; Sweeney 
Conn. 1, 134 A 243, 49 ALR 154. vy. Merrill, 38 Kan. 216, 16 P 454, 5 

D. C.—Brennan Constr, Co. v. Cum-} AmSR 734. . 
berland, 29 App. 554, 15 LRANS 535, Ky.—TIllinois Cent, R. Co. v. Cash, 
10 AnnCas 865. : 221 Ky. 655, 299 SW_590; Hardware 

Fla.—Western Union Tel. Co. v.| Mut, Casualty Co. y. Union Transfer, 
Taylor, 114-S 529; Stark v. Holtz-} etc., Co., 205 Ky. 651, 266 SW 362: 
claw, 90 Fla. 207, 105 S 330, 41 ALR | Waas y. Ashland Day, etc., Bank, 201 
1323; Woodbury v. Tampa Water | Ky. 469, 257 SW 29; Cundiff v. Owens- 
Works''Co:, 57 Fla. 243, 49 S 556, 21} boro, 198 Ky, 168, 235 SW 15: Leon- 
LRANS 1034; Williams v. Atlantic }ard v. Enterprise Realty Co., 187 Ky. 
Coast Line R. Co., 56 Fla. 735, 48 S| 578, 219 SW 1066, 1068, 10 ALR 238 
209, 131 AmSR 169, 24 LRANS 134;| [cit Gyc]; Nunan’y. Bennett, 184 Ky. 
Benedict Pineapple Co. v. Atlantic} 591, 212 SW 570; Gosney v, Louis- 
Coast Line R, Co., 55 Fla, 514, 46 S| ville, ete, R.Co., 169 Ky. 323, 327 
732, 20 LRANS 92; Moore v. Lanier,|183 SW 538, H , 
52 Fla. 350; 42, S 462. i Cyc]; Paducah Light, etc., C6. %: 

Ga.—Hardwick v. Figgers, 26 Ga.}| Parkman, 156 Ky. 197, 160 SW 931, 52 
A. 494, 106 SE 738. LRANS 586; Lawrenceburg v. Lay, 

Hawaii.—Ward v. Inter-Island 149 Ky. 490, 149 SW 862, 42 LRANS 
Steam Nav. Co., Ltd. 22 Hawaii 66.} 480, AnnCasl914A 1194; Reed v. Ford 

Ida.— Antler y. Cox, 27 Ida. 517,|129' Ky, 471, 112 SW’ 600, 33° KyL 
pai Ey 18a. att 1029, 19 LRANS 225. 

Illinois Cent. R. 


Ill.—Follett v. La.—New Orleans ’ 
Co., 288 Ill. 506, 123 NE 592; Hartnett | McHWwen, etc., Co., 49 ey uae cise 


v. Boston Store, 265 Tll. 331, 106 NE|22 S 675, 38 LRA 134: T 
837, LRA1915C 460; Jenkins v. Lal Illinois Cent. R. Go., 42 Ta. Anne 10K. 


gence.”® 


Salle County Carbon Coal Co., 264 
Ill. 238, 106 NE 186; Heiting v. Chi- 
cago, ete., R. Co., 252 Ill. 466, 96 NE 
842, AnnCas1912D 451; Nall ‘v. Tay- 
lor, 247 I11..580, 98 NE 359; Seith v. 
Commonwealth Hlectric Co., 241 Ill. 
252, 89 NE 425, 1382 AmSR 204, 24 
LRANS 978; Missouri Malleable Iron 
Co. v. Dillon, 206 Ill. 145, 69 NE 12 
{quot 1 Thompson Negl. § 50]; Hul- 
linger v. Worrell, 83 Ill. 220; Weick 
v;- Lander, 75, Ill... 93;-..Chicago —v. 
Starr, 42 Ill. 174, 89 AmD 422; Penn- 
ington v. Rowley Bros. Co., 241 Ill. 
A. 58; Crawford v. Central Illinois 
Public Serv. Co., 235 Ill. A. 339; 
Marx v. Chicago Daily News Co., 194 
Ill, A. 322; Stout v. Strait Coal Co., 
157 Ill. A. 78; Haas y. Metz, 78 Ill; A. 
46; Meister v. Lang, 28 Ill. A. 624. 
Ind.—King v. Inland Steel Co., 177 
Ind.,., 201,96; NE.387, .972-NE .529.; 
Balzer v. Waring, 176 Ind. 585, 95 NE 
257, 48 LRANS 834; Haskell, etc., Car 
Co. y. Przezdzianskowski, 170 Ind. 1, 
83 NE 626, 127 AmSR 352, 14 LRANS 
| 972; Baltimore, etc., R. Co. vy. Slaugh- 
ter,.. 167., Ind= 330, -79,, NB. 186,. 119 
AmSR 503, 7 LRANS 597; Diamond 
Plate Glass Co. v. DeHority, 143 Ind. 
381, 40 NE 681; Woodruff v. Bowen, 
186. Ind. 431, 34 NE 1113,. 22. LRA 
198; Young v. Harvey, 16 Ind. 314; 
Terre Haute, etc., Tract. Co. v. Sand- 
ers, 80 Ind. A. 16, 136 NE 54, 57; 
Kingan vy. Albin, 70 Ind. A, 493, 123 
NE 711; Terre Haute, etc., Tract. Co. 
v. Hunter, 62 Ind. A, 399, 111 NE 
344; Rock Oil Co. v. Brumbaugh, 59 
Ind. A. 640, 108 NE 260; Republic 
Tron, ete., Co. v. Lulu, 48 Ind. A. 271, 
92 NE 993; Evansville Hoop, etc., Co. 
v. Bailey, 43 Ind. A, 153, 84 NE 549; 
Reid v. Evansville, etc., R:. Co., 10 
Ind, ‘A. .385,° 35 NE 7038, 53 AmSR 
391; Howe v. Ohmart, 7 Ind. A. 32, 
33 NE 466; Brummit v. Furness, 1 
Ind. A. 401, 27 NE 656, 50 AmSR 215. 
Iowa.—Godbey v. Grinnell Electric, 
etc., Co., 190 Iowa 1068, 181 NW 498; 
Weener v. Kelley, 182 Iowa 259, 165 
NW 449, 157 NW 206; Youngblood v. 
Mason, City, 165 Iowa 488, 146 NW 
20, 23 [eit Cyc]; Fishburn vy. Burling- 
ton, ete., R. Co. 127 Iowa 483, 103 
NW 481; Ochiltree. v. Chicago, etc., 
R. Co., 93 Iowa 628, 62 NW 7; Poland 
y. Earhart, 70, lowa 285, 30 NW 637. 
Kan.—Beldon v. Hooper, 115 Kan. 
678, 224 P 34; Hutton v, Link Oil Co., 
108 Kan: 197,194 P 925; Clark vy. BH. I. 
Du Pont de’ Nemours Powder Co,, 94 
Kan, 268, 146 P 320, LRA1915E 479, 
AnnCas1917B 340; Barnett v. United 
Kansas Portland Cement Co., 91 Kan. 
719, 139 P 484; Home Oil, etce., 
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seen might probably occur as the result of his negli- 
This rule is usually given in connection 


7 S$ 124; Gallaher v. Crescent City R. 
Co., 37 La. Ann. 288. : 
Me.—O’Brien v. White, 105 Me. 308, 
74 A 721; Currier vy, McKee, 99 Me. 
364, 59 A 422. 
Md.—Baltimore v. Terio, 
330, 128 A 358; Wilson v. Yates, 137 
Mad. 54, 111 A 161; State v. Washing- 
ton, etc., Electric R. Co., 130 Md. 603, 
101 A 546; Piedmont, etc., R. Co. v. 
McKenzie, 75 Md. 458, 24 A 157. 
Mass.—Horan v. Watertown, 217 
Mass, 185, 104 NE 464; Smith v. 
Peach, 200 Mass. 504, 86 NE 908; 
Stone: v....Boston,. -ete;- «Ra Coa a7: 
Mass. 536, 51 NE 1, 41 LRA 794; 
Gould v. Slater Woolen Co., 147 Mass. 
315, 17 NE 531; Metallic Compression 
Casting Co. v. Fitchburg R. Co., 10% 
Mass. 277, 12 AmR 689. 
Mich.—Clumfoot vy. St. Clair Tun- 
nel Co., 221 Mich, 113, 190 NW 759; 
Calliari v. Fisher, 190 Mich. 56, 155 
NW 689; Baker vy. Michigan Cent, R. 
Co., 169 Mich, 609, 619, 135 NW 937 
[cit Cyc]; Detzur v. B. Stroh Brew- 
ing Co., 119 Mich. 282, 77 NW 948, 
44 LRA 500; Mitchell y. Prange, 110 


Mich. 78, 67 NW 1096, 64 AmSR 329, ~ 


34 LRA 182; Chaddock v. Plummer, 
88 Mich. 225, 50 NW 135, 26 AmSR 
283, 14 LRA 675; Sjogren v. Hall, 53 
Mich. 274, 18 NW 812; Beauchamp v. 
Saginaw Min. Co., 50 Mich. 163, 15 
NW 65, 45 AmR 30. 

Minn.—Evans v. Chicago, etc., R. 
Co., 109 Minn. 64,.122 NW 876, 26 
LRANS 278; Hansen y. St. Paul Gas- 
light Co., 82 Minn. 84, 84 NW 727; 
Jones v. Snow, 56 Minn. 214, 57 NW 
478; Campbell yv. Stillwater, 32 Minn. 
308, 20 NW 320, 50 AmR 567. 

Miss.—Wilbourn Vv. Charleston 
Cooperage Co., 127 Miss, 290,.90 S 9; 
Cumberland Tel., ete., Co. v. Wood- 
ham, 99 Miss. 318, 54 S 890, 891 [cit 
‘Cyl. 

Mo.—Diehl v. A. P.. Green Fire 
Brick Co., 299 Mo. 641, 253 SW 984; 
State v. Ellison, 271. Mo. 463, 196 SW 
1088; Jackson v. Butler, 249 Mo. 342, 
155 SW 1071; Woodson y. Metropoli- 
tan St. R. Co., 224 Mo. 685, 123 SW 
820, 30 LRANS 931, 20 AnnCas 1039; 
Phillips v. St, Louis, etce., R. Co., 211 
Mo. 419, 111 SW 109, 124 AmSR 786, 
17 LRANS 1167, 14 AnnCas 742; Ma- 
jors v. Ozark Power, etc., Co., 205 
Mo, A. 337, 222 SW 501; Loveless.-v. 
Cunard Min. Co., (A.) 201 SW 3875: 
Powell _v. Walker, 195 Mo, A. 150; 
185 SW 532; Starkey v. Greenville, 
189 Mo. A. 352, 357, 175 SW 314 [cit 
Cyc]; Hoover v. Fulton, 177 Mo. A. 
95, 163 SW 292; Wilt v. Coughlin, 


176 Mo. A. 275, 161 SW 888; Holman 


E. BE. Souther Iron Co., 152 Mo. A. 


Ve 
672, 183 SW 379; Saxon v.. St. Louis 


Transfer Co., 145 Mo. A, 693, 123 SW 
104; Christy v. Hughes, 24 Mo.. A. 
275; Porter v, Anheuser-Busch Brew- 
ing Assoc., 24 Mo, -A. ‘1. 
Nebr.—Merkouras v. Chicago, etc., 
R. Co., 104 Nebr. 491, 177 NW 822; 


‘Johnston: v. New Omaha Thomson- 


Houston Electric Light Co., 78 Nebr. 
24,110 NW 711, 78 Nebr. 27, 113 Sow 
526, 17 LRANS 435; Kitchen v, Car- 
ter, 47 Nebr. 776, 66 NW. 855. 
Nev.—Konig v. Nevada-California- 
Oren R. Co., 36 Nev. 181, 1385 Pp 


_N. H.—Castonguay v. Acme Knit- 
ting wae eg Co., Bd A 7023 "Tullis 
gren .v, Amoskeag Mfg. Co., 13 
46 ALR 380: Derosier ae ee 
land Tel., etc., Co., 81 N. H, 451, 130 
A 145; Langevin v. Twin State Gas, 
ca Co., iets a 446,,128 A 681: 
enney v. on en, 61 IN, F 
128 A 343. Fi fe te 
N. J.—Migliaccio v. Public Serv. 
R. Co., 101: N, J. L. 496, 1380 A 9 [aff 
132 A 923]; De Mott vy. Knowlton, 
100 N. J. L. 296, 126 A 327; Kelson 
Vv. PublichServ.’ Rw Cou 9 4s No ae ae 
527, 110 A 919; Robertson y. West 
Jersey) .étch OR. Co.) SUNT oh 186 
74 A 300.. , 
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‘with a statement of the well established rule re- | quiring, as a condition of liability, that the injury 


N. M.—Lutz v. Atlantic, ete., R. 
Co.,, 6 N. M. 496,-30 P 912, 16 LRA 
819. 

N. Y.—Perry v. Rochester Lime Co., 
219° N. Y2°60,113 NB 529; LRA1917B 
1058; Hall v. New York Tel. Co., 214 
N.Y. 49, 108 NE 182, LRA1915BE 191; 
Odell v. Solomon, 99 N. Y. 635, 1 NE 
408; Sutton v. New York Cent., etc., 
AEs Co., 66 N. Y. 248; Babcock v., Fitz- 
patrick, 221 App. Div. 638, 225 NYS 
30; Ehrich v. Guaranty Trust Co., 194 
“App. Div. 658, 186 NYS 103 [aft 233 
NEY. 2637, 135 NE 950 mem]; Childs 
v. White, 158 App. Div. 1, 142 NYS 
732; MacRae yv. Chelsea Fibre Mills, 
145 “App. Div. 588, 180 NYS 339; Ship 
v. Fridenberg, 132 App. Div. 782, aA 
NYS 599; Hartman v. Clarke, 104 
App. Div. 62, 98 NYS 314; Murphy 
v. New York, 89 App. Div. 93, 85 
NYS - 445; Heffernan v. Arnold, 48 
App. Div. 419, 63 NYS 261; Littman 
v. New York, 36 App. Div. 189, 55 


NYS 388; Cleary v. Blake, 14 App. 
Div. 602, 43 NYS 1115; Favro_ v. 
Troy, ete, Bridge Co. 4 App. Div. 


241, 88 NYS 433; Hahkins v. Wat- 
kins, 77 Hun 3860, 28: NYS 867; Cott- 
rell v. Marshall Infirmary, 70 Hun 
495, 24 NYS 381; Hinz v. Starin, 46 
Hun 526, 12 NYSt 606; Munger v. 
Baker, 65 Barb. 539, 1 Thomps. & C. 
122; Witte v. Dieffenbach, 54. Nin Y. 
508; Unger. v. Forty- Second 
St., etc., ‘Perry Re. C Ni Y. 
Super. 237 [aff 51 N. Y. ; Grein 
v. Yohon, 103 Misc. 378 
178 [aff 187 App. Div. 97 
NYS 901 mem]; Hartman y. Berlin, 
ete., Envelope Co., 71 Misc. 30, 127 
NYS 187 [aff 146 App. Div. 926 mem, 
131 NYS 1119 mem]; Spengeman vy. 
Alter, 7 Misc, 61, 27 NYS 406; Von 
Wangenheim v. New York Stock- 
yards Co., 153 NYS 696; Pasquini v. 
Lowery, 18 NYS 284. 
C.—Evans y. Shea Bros. Constr. 
Co., “194 N. C. 31, 138 SE 411; Robin- 
son v. Ivey, 193 N.C. 805, 13838. SE 
173; Hall v. Rinehart, etc., Co., 192 
Ne GC. 706, 1385 SE 790; Whitt v. Rand, 
187 N.C. 805, 123 SE 84; Van Dyke 
v. Chadwick- Hoskins Co., 187 N. C. 
695, 122 SE 657; Hinnant v. Tide- 
water Power Co.,. 187 N. C. 288, 296, 
£210) SB,..1b 40" -Ecit, Cy cl; McAtee v. 
Branning Mfg. Co., 166 N. C. 448, 
82 SE 857; Alexander v. Statesville, 
LGN: C: 527, 81. SE 763; Bryan _ v. 
Hilton Lumber Co.;, 154. N; CGC. 4855, 7.0 
SE 936; Blevins v. Erwin Cotton 
Mills Co., 150 N. C. 493, 64 SE 428; 
Ramsbottom vy. Atlantic Coast Line 
R. Co., 138 N. C. 38, 50 SE 448; Brew- 
ster v. Elizabeth City, 137 N)'C. 392, 
A9 SE 885; Coley v. Statesville, 121 
N. C. 301, 28 SE 482; ewe Vv. 
Luynchbureg, etc., R. Co., Pi ING 
151, 16 SE 12, 32 AmSR 786, 17 LRA 


729. 

N. D.—Hogan vy. Bragg, 41 N. D. 
203, 170 NW 324; Wilson v. North- 
ern Pac. R. Co., 30 N. D. 456, 153 NW 


429, LRA1915E vor Garraghty Vv. 
Hartstein, 26 N: D. 148, 143 NW 
390. 

Oh.—Miller v. Baltimore, etc., R. 


Co., 78 Oh. St. 309, 85 NE 499, 125 
AmSR 699, 18 LRANS 949; 
baugh v. "Reason, 9 Oh. St. 484; 
Stockberger v. Ames Shovel, etc., ee 
VON. AY 8b. 21 Ohs Cire ct N.S. 
424, 35 Oh. Cir. Ct. 376; Dunham v. 
Baltimore, eter eR'Co:, 2 Oh. A. 326, 
18 Oh. Cir. Ct. N, S. 404, 34 Oh, Cir. 
Ct. 408; Burton v. Leiter, 20 OhNPNS 
41; McElwain v. York Constr. Co., 9 
OhNPNS 399; Conrad v. Keller Brick 
ay) 8 OhNPNS 537 [aff 12 Oh. Cir. 
5 .N. 8S. 126, 32 Oh. Cir. Ct. 700 (aff 
3° Oh. St, 461 mem, 87 NE 1134 
mem) ]. 

Okl.—Missouri, etc., R. Co. v. Stan- 
ton, 78 Okl. 167, 189 Pp 753; Muskogee 
Blectric Tract. Co. v. Latty, 77 Okl. 
156, 187 P 491; Northup v. Hakes, 72 
‘OkI. 66, 178 P "266; Corrigan v. Okla- 
-homa Coal Co., 68 Okl. 35, 171 P 47; 
‘Ponca City Ice Co. v. Robertson, 67 
.Okl, 86, 169 P 1111; Stephens v. 
‘Oklahoma City, Re Co., 28 Okl. 340, 


114 P 611, 383 LRANS 1007. 

Or.—Gillilan v. Pertland Crema- 
torium Assoc., 120 Or. 286, 249 P 
627; Salmi vy. ‘Columbia, ets, R. Co; 
75 Or, 200, 146 P 819, LRA1915D 
: Russell v. Oregon R, etc., Co., 
54 Or. 128, 102 P 619. 

Pa.—Hoke vy. Edison Light, ete, 
Co., 284 Pa. 112, 130 A 309; Ferrell v. 
Solski, 278 Pa. 565, 123 A 493; Nichol 
v. Bell Tel. Cot, 266 Pa. 463, 109 A 
649; Bruggeman y. York, 259 Pa. 94, 
102 A 415; Wallace v. Keystone Auto. 
Co., 2389 Pa. 110, 86 A 699; Stehle v. 
Jaeger Automatic Mach. Co., 225 Pa. 
348, 74 A 215, 133 AmSR. 884; Chit- 
tick v. Philadelphia Rapid Transit 


Co., 224 Pa. 13, 738 A 4, 22 LRANS 
10738; Stearns v. Ontario Spinning 
Co., 184 Pa. 519, 89 A 292, 68 AmSR 


807, 39 LRA 842; Donahue v. Kelly, 
181 Pa..98,.37 A 186,59 AmSR 632; 
Koelsch y. Philadelphia Co., 152 Pa. 
355, 25 A 522, 34 AmSR 653, 18 LRA 
759» McCauley vy. Logan, 152 Pa; 202,' 


25 A 499; West Mahonoy Tp. v. Wat-. 


son, 


ao 116 Pa. 344, 9 A 4380, 2 AmSR 
4; 


Baltimore, ete., R. Co. v. Sul- 
phur Spring Independent School 
Dist., 96 Pa. 65, 42 AmR 529; Hoag 
v. Lake Shore, etc., R. Co., 85. Pa. 
293, 27 AmR 653; Hey v. Philadel- 
phia, 81 Pa. 44, 22 "AmR 733; Pennsyl- 
vania R. Co. v. Hope, 80 Pa. 373,22 
AmR 100; Pennsylvania R,. .Co. v. 
Kerr, 62 Pa. 353, 1 AmR 431; Brace 
v. Kirby, 43 Pa. Super. 389; Wam- 
pum First Nat. Bank v. Western 
Union Tel. Co., 384 Pa. Super. 488; 
Russell vy. Westmoreland County, 26 
Pa. Super. 425; Cohn v. May, 13 Pa. 
Dist. 184, 30-Pa.. Co. 122; Neal. v. 
Atlantic Refining Co., 4 Pa. Dist. 49, 
16 Pa. Co, 241. 

S. C.—Green v. Atlanta, etc.,. R. 
Co., 131 S. C. 124, 126 SE 441, 38 ALR 
1443: Foster vy, Union, 129. S..c. 25%, 
123 SE 839; Sandel v. State, 115.8. C. 
168, 104 SE 567, 571, 138 ALR 1268 
[eit Cyc]: 

D.—Loiseau vy. Arp, 21 S. D. 566, 
ae hw 701, 130 AmSR 741, 14 

LRANS 855. 

Tenn.—Fairbanks v. Gambill, 142) 
Tenn. 633, 222 SW 5. 

Tex.—Galveston, etc... iR. Co, 
Bell, 110 Tex. 104, 216 "SW 390 raft 
(Civ. A.) 165 Sw 1]; Reynolds |v. 
Galveston, etc., R. Co., 101 Tex, 2, 
102 SW 724, 130 AmSR 799 [aff (Civ. 
A.).99 SW. 569]; Texas, .etc., R. Co. 
v. Bigham, 90 Tex, 223, 38 SW 162 
Gonzales vy. Galveston, 84 Tex. 3, 19 


SW ..284, 31 AmSR 17; O’ Connor V., 
Andrews, Sie. Nex s28, PG BIS 628; 
St. Louis, etc., R. Co. v. McKinsey, 


78 Tex. 298, 14 SW 645, 22 AmSR 
54; Koons v. Rook, (Commn, A.) 295 
SW 592; Payne v. Robey, (Commn. 
A.) 257 SW. 873 [rev (Civ. A.) 244 
SW 214]; Dallas v. Maxwell, (Commn. 
A.) 248 SW 667, 27 ALR 1623 [rev 
(Civ. A.) 231 SW 429]; Rosenthal 
Dry Goods Co. v. Hillebrandt, (Civ. 
A.) 299 SW 665; Bleich v. Emmett, 
COTY Ae Ob ON eee o Lar ei we 
Stoker, (Civ. A.) 289 SW 190; Schaff 
v. Ellison, (Civ. ait 255 SW 680; 
Ross v. Haner, (Civ. A.) 244 SW 231; 
Neeley v. Cullem (Civ. A.) 241 Sw 
1116; Payne v. Young, (Civ. A.) 241 
SW 1094; Houston Lighting, etec., Co. 
Vv. Walsh, (Civ. MALY TT SW 1055; 
Waterman Lumber Co. v. Shaw, (Civ. 
A.) 165 SW 127; Kirby Lumber Co. 
v. Cunningham, (Civ. A.) 154 SW 
288; Cohen y. Rittimann, (Civ. <A.) 
139 SW 59; St. Louis Expanded 
Metal Fireproofing Co. v. Dawson, 
80 Tex. Civ. A. 261, 70 SW 450; Hads 
v. Marshall, (Civ. A.) 29 SW 170. 
Utah.—Logan, etce., Canal Co. v. 
Utah Power, ete, Co. 45 Utah 491, 
146 P 560; Stone v. Union Pac. R. 
Co.,"°32 Utah 207, 89 P 723; Stone v. 
a Pae. R. Co., 32 Utah 185, 89 P 
Vt.—Gilson v. Delaware, etc., Canal! 
reat 65 Vt. 2138, 26 A 70, 36 “AmSR) 


NAG _ovseatvest v. Security Stor-' 
age, etc., Co., 


| 672; 


lability, 


148 Va. 306, 138 SE 


552; Lassiter v. Grimstead; 146 Va. 
173, 132 SE 709; Washington, etc., R. 
CO» Ve Weakley, 140 Va. 796, 125 SE 
Virginia; iron, cete.s.:.. Cosi v- 
Hughes, 148 Va.°731), 88 SE 88; Alli- 
son v. Fredericksburg, 112 Va. 243, 
71 SE 525, 48 LRANS 93; A, H. Ja- 
coby Co. v. Williams, 110 Va. Dia pi 0m 
SE 491; Clark v. Fehlhaber, 106 ‘Va. 
803, 56 ‘SE 817, 183 LRANS 449: Rich- 
mond, ObGoR, Co. v. Yeamans, 90 Va. 
752, 19 SE 787. 

Wash, —Anderson v. Northern Pac. 
R. Co,, 88 Wash. 139, 152 P 1001, 
LRA1917F 1020; Mayhew v. Yakima 
Power Co., 72 Wash. 431, 130 P 485; 
Olson v, Gil Home Inv. Co., 58 Wash. 
151, 158,108 P 140, 27 LRANS 884 
[quot Cyc]; Ilwaco R. ete.,. Co. -v. 
Hedrick, 1 Wash. 446, 25 Pp’ BOD, sao 
AmSR 169. 

W. Va.—Fields v. Director Gen. of 
Railroads, 86 W. Va. 707, 104 SE 
767; Donald vy. Long Branch Coal 
Co.,. 86 W. Va. 249, 103 SH. 55. 

Wis.—Fox  y. Koehnig, 190 Wis. 
528, 209 NW 708, 49 ALR 903; Smith 
v. Paylor- Button Co.,'.179 Wis. 232, 
190 NW 999; Bell ‘Lumber Colavi 
Bayfield Transfer R. Co., 169 Wis. 
357, 172 NW 955; Le Beau v. Minne- 
apolis, ete. aR. Co., 164 Wis. 30, 159 
NW_ 577, -LRAI917A 1017; Schabow 
v. Wisconsin Tract., etc., Cos: 162 
Wis. 175, 155 NW 951; Pennell vy. 
Rumely Products Co., 159 Wis. 195, 
149 NW 769; Wilber vy. Follansbee, 
97 Wis. 577, 72 NW 741, 73 NW 559; 
Deisenrieter v. Kraus- Merkel Malt 
ing Co., 97 Wis. 279,,72 NW _ 735; 
Gorr v. Mittlestaedt, $6 Wis. 296, 71 
NW 656; Davis v. Chicago, etc., R. 
Co.-93 Wis. 470, 67 NW 16, 1132, 57 
AmSR 935,33 LRA 654; Huber v. 
La Crosse City R. Co., 92 Wis. 636, 
66 NW 708, 58 AmSR 940, 31 LRA 
583; Klatt v. N. G Foster Lumber 
Co.,, 92 Wis, 622, 66 NW 791; Jack- 
son v. Wisconsin Tels: Cox 88 Wis. 
243, 60 NW 430, 26 LRA 101; Atkin- 
son y. Goodrich Transp. Co., 60 Wis. 
141, 18 NW 764, 50 AmR 352. 

Wyo. —Lemos vy. Madden, 28 Wyo. 
1, 200 P 791: 

Eng.—Sharp vy. Powell, L. R. 7 C 
P. 253; Blyth v. Birmingham Water-_ 
woke *Co., 11 Exch. 781, 156 Reprint 

Can.—Geall v. Creosoting Co., 
Can. S. C. 587, 39 DomLR 242, rid18) 
1 WestWkly 280. 

Ont.—Everitt v. Raleigh Tp., 
Ont. L. 91, 15 OntWR 855; 
Lucknow, 21 Ont. A. ihe Sullivan v. 
McWilliam, 20 Ont. A. "627; Skelton 
v. Thompson, 38 Ont. 11. 

Que.— Bedard v. Hunt, 10 Que. Su- 
per. 490. 

“Strictly defined, an act is the 
proximate cause of an event, when, 
in the natural order of things, and 
under the particular circumstances 
Surrounding it, such an act would 
Besar Sai produce that event. But 

e practical construction of ‘proxi- 
mate cause’ by the courts, is a cause 
from which a man of ordinary ex- 
perience and sagacity could foresee 
that the result might probably en- 
sue.’’ Enochs vy. Pittsburgh, etc. R. 
Co., 145° Ind. 635, 637, 44. NE "658 
[quot Kirby Lumber Co. v. Cunning- 
ham, (Tex. Civ. A.) 154 SW 288, 294]. 

“One who does an unlawful act, 
knowing or with reasonable ground 
to believe that it may probably re- 
sult, in the natural course of events, 
in causing injury to some human 
being, and regardless of whether it 
does or not, is liable in legal dam- 
ages for the consequences, though 
directly brought about by the inter- 
veners set in motion by the first 
wrongful act, and regardless of such 
interveners having acted with such 
knowledge as to be likewise liable.” 
Pizzo v. Wiemann, 149 Wis. ‘235, 239, 
134 NW 899, 38 LRANS 678, AnnCas 
19138C 808. 

“Ror the purpose therefore of civil 
in the taw of torts, those 
consequences and those’ only are 
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should be the natural and probable consequence of | the negligent act or omission for which a recovery is 


deemed immediate and proximate or 
natural and probable which a person 
of average competence and knowl- 
edge, being in the like case of a per- 
son whose conduct is in question 
and having the like opportunities of 
observation, might be expected to 
foresee as likely to follow upon such 
conduct. This is only where the par- 
ticular consequence is not known to 
have been intended or foreseen by 
the actor. If proof of that be forth- 
coming, whether the consequence was 
immediate or not does not matter. 
That which a man actually foresees 
is to him, at all events, natural and 
probable.” Drum vy. Miller, 135 A 
C. 204, 211, 47 SE 421, 102 AmSR 528, 
65 LRA 890. 

[a] Other statements of rule.— 
(1) The general test as to whether 
negligence is the proximate cause of 
an injury is whether it is such that 
a person of ordinary intelligence 
could have foreseen that any acci- 
dent was liable to be produced there- 
by. Baton v. Marion County Coal 
Co., 173 Ill. A. 444 [aff 257 Ill. 567, 
101 NE 58]. (2) A person guilty of 
negligence is responsible for all the 
consequences which a prudent and 
experienced man, sufficiently ac- 
quainted with all the circumstances 
which, in fact, existed, whether they 
could have been known by reason- 
able diligence or not, would, at the 
time of the negligent act, have 
thought reasonably possible to follow 
if they had occurred to his mind. 
Vaughn vy. Dwight Mfg. Co., 206 Ala. 
552, 91 S 77; Western Union Tel. Co. 
v. Favish, 196 Ala. 4, 71 S 183; Wil- 
liams v. San Francisco, etc., R. Co., 


Ga Cal. eAy Lo 4 9ar bi22* Cushing 
Gasoline Co. v. Hutchins, 93 Okl. 13, 
219 P 408; Producers’ Oil Co. v. 


Baton, 44 Okl. 55, 148 P 9; Midland 
Valley R. Co, v. Williams, 42 Okl. 
444, 141 P 1103. (3) While the in- 
jury must be the direct result of 
the alleged negligence, it will not be 
considered too remote if, according 
to the usual experience of mankind, 
the result ought to have been ap- 
prehended. .Citizens’ Tel. Co. Vv 
Prickett, 189 Ind. 141, 125 NE 193. 
(4) In order that negligence be ac- 
tionable, the act or omission com- 
plained of ‘must be of such a nature 
that under the circumstances of 
which the defendant has knowledge 
or information, actual or imputed, 
would be likely to produce the in- 
jury.”’ Davidson v. St. Louis-San 
Francisco R. Co., (Mo.) 229 SW 786, 
788. (5) A person who takes reason- 
able care to guard against accidents 
arising from ordinary causes is not 
liable for accidents arising from ex- 
traordinary causes. Blyth v. Bir- 
mingham Waterworks Co., 11 Exch. 
781, 156 Reprint 1047. 

[b] Rule explained.—‘‘Some courts 
deny that the injury in order to be 
the proximate result of the negli- 
gence ‘ought to have been foreseen 
in the light of the attending cir- 
cumstances,’ ... but most of the 
courts, including our own, incorpor- 
ate that element in the definition. 
The confusion seems to have grown 
out of the failure to distinguish be- 
tween an injury directly produced 
by the negligence complained of and 
one which is indirectly or remotely 
produced. If the injury is the direct 
result of the alleged negligence the 
latter may be said in all cases to be 
the proximate cause of the injury, 
although it may not have been fore- 
seen in the light of the attending 
circumstances. If, however, the in- 
jury is only the indirect or remote 
result of the alleged negligence then 
it must have been foreseen or an- 
ticipated in the light of the circum- 
stances.” Nunan v. Bennett, 184 Ky. 
591, 595, 212 SW 570. 

[c] “Actual anticipation is of 
course not in any sense the test; 


but what one should under the cir- 
cumstances reasonably anticipate as 
consequences of his conduct.” Dal- 
las v. Maxwell, (Tex. Commn. A.) 
248 SW 667, 670, 27 ALR 1623 [rev 
(Civ. A.) 231 SW 429]. To same ef- 
fect “San Antonio, etc. R. Co. v. 
Behne, (Tex. Commn. A.) 231 SW 354 
[rev (Civ. A.) 198 SW 680]. g 

[d] The conduct of defendant is 
to be viewed in the light of the cir- 
cumstances existing before,’ and not 
after, the accident. King v. Reid, 
124 App. Div. 121, 108 NYS 615. 

[e] Consequences which could 
reasonably have been foreseen.—(1) 
Where a woman was enceinte, her 
miscarriage might have been antici- 
pated as a contingency likely to hap- 
pen on the firing of the pistol in her 
immediate presence and in close prox- 
imity to her child. Alabama Fuel, 
etc., Co. v. Baladoni, 15 Ala. 316, 73 
S 205. (2) The escape of petroleum 
residuum, which is lighter. than 
water, into a river, from tanks lo- 
cated above and near the banks of 
the river, resulting in injury to boats 
at a boathouse down stream, is the 
proximate cause of such injury. 
Brennan Constr. Co. v. Cumberland, 
29 App. (D. C.) 554, 15 LRANS 535, 
10 AnnCas 865, (3) Where a cor- 
poration operating a hot water heat- 
ing plant contracted with tenants of 
a building to furnish them heat by 
means of the heating appliances in 
the building, the corporation was 
chargeable with the injurious results 
from creating a dead end in pipes 
filled with water during winter, and 
its act in permitting. pipes to re- 
main filled with water during win- 
ter, after it had ceased to furnish 
heat, was the proximate cause of an 
injury to an occupant of the building 
by the bursting of the pipes. Peru 
Heating Co. v. Lenhart, 48 Ind. A. 
319, 95 NE 680. (4) Defendants con- 
tracted to furnish plaintiff a tug to 
leave P not later than April 7, 1903, 
to haul stones to protect an ocean 
bulkhead, which plaintiff was. con- 
structing, from tides and_ storms. 
Plaintiff alleged that on April 7 he 
had completed five hundred feet of 
the bulkhead, which he then desired 
to have protected by stone ballast, 
but that defendants willfully delayed 
the departure of the tug, and then 
sent it with a scow in tow so that it 
did not reach plaintiff's property un- 
til April 10, and was unable then to 
tow enough stone to protect the bulk- 
head before April 12, when a violent 
storm occurred and wrecked all that 
part of the bulkhead constructed, 
except that which had been protected 
by stones towed on two days after 
the tug’s arrival. It was held that 
defendant’s negligence in failing 
promptly and properly to transmit 
the tug as agreed was the proximate 
cause of plaintiff's damage. Mott v. 
Chew, 137 Fed. 197. 

{f] Consequences which could not 
reasonably have been foreseen.—(1) 
Defendant’s ddmestie chicken haying 
escaped into a public park, defend- 
ant’s servant was directed to recap- 
ture it, and was pursuing the fowl 
away from plaintiff's premises when 
it suddenly turned in the opposite di- 
rection, and, notwithstanding the 
servant’s efforts to prevent its fur- 
ther progress in that direction, the 
chicken took to flight and broke the 
window of plaintiff’s store. It was 
held that such result was not rea- 
sonably to have been anticipated 
from the pursuit of the chicken, and 
that defehdant was not liable. Ma- 
lony v. Bishop, (Iowa) 105 NW 407. 
(2) Where plaintiff obtained consent 
to inspect vacated leased premises 
from the landlord’s agent, who, prior 
to being so advised by plaintiff, had 
no knowledge that the tenant was 
moving out, and plaintiff, while in- 
specting the premises, was injured 


because of the escape of gas aS a 
result of the negligence of the person 
moving the furniture, or some other 
person not the landlord’s agent, the 
landlord was not liable, not having 
been able to foresee that such a re- 
sult would follow upon the vacation 
of the premises. Leonard vy. Hnter- 
prise Realty Co., 187 Ky. 578, 219 
SW 1066, 10 ALR: 2388. (3) A driver 
of a transfer company took a box 
from a depot to the consignee, who 
lived on the second floor of an apart- 
ment house, and left it on the land- 
ing of the first floor. The box was 
about three and one-half feet high 
and there was a space of ten to twelve 
inches between it and the wall. An 
occupant of the building, while at- 
tempting to go through this space to 
the entrance door, was injured by 
losing her balance and falling- down 
the steps. It was held that the trans- 
fer company was not liable for the 
injuries received because the act of 
the driver was not the proximate 
cause. Saxon v. St. Louis Transfer 
Co., 145 Mo. A. 693, 709, 123 SW 104 
(where the court said: ‘Admitting 
that it was ‘a careless delivery, in 
the sense that it was not placed se- 
curely upon the landing, it cannot be 
said that it was within the contem- 
plation or could have been within 
the contemplation of the defendant, 
that the crate would be left there in 
that place and situation indefinitely, 
and that if so left, injury would re- 
sult therefrom’’), (4) Where the 
unloading of coal from a wagon box 
which had been hoisted from _ the 
wheels caused it to fall on an iron 
cogwheel, break it, and cast off a 
part, which, flying through the air, 
struck a pedestrian on the street, 
the injury was not a reasonable and 
probable result which ought to have 
been foreseen in the exercise of due 
prudence, or for which there was any 
liability. McKenzie v. Waddell Coal 
Co., 89 App. Div. 415, 85 NYS 819. 
(5) The act of one in permitting his 
colts to run at large on a highway 
adjacent to the lands of another is 
not the proximate cause of an injury 
to a colt of the latter, resulting from 
it becoming caught in a barb wire 
fence along the highway in its efforts 
to get over.the fence and into the 
highway, and the former is not liable 
for the injuries to the colt. Loiseau 
vy. Arp, 21 S. D. 566, 114 NW 701, 130 
AmSR 741, 14 LRANS_ 855. (6) 
Where quarantine restrictions on cat- 
tle north of a quarantine line were 
limited to pastures in which infected 
cattle had been or were running, a 
railway company was not liable for 
damages caused by a quarantine de- 
clared against a pasture north of 
the line resulting from southern cat- 
tle being negligently permitted to 
escape while in transit and go into 
the pasture, where it did not appear 
the escaping cattle’ were actually in- 
fected, or that any of the cattle 
therein were thereafter infected. 
Reynolds y. Galveston, ete., R. Co., 
101 Tex. 2, 102 SW 724,.130 AmSR 
799 [aff (Civ. A.) 99 SW 569]. (7) 
Serious injury resulting to a person 
using soap for toilet purposes is an 
unusual and remote consequence of 
negligence of the manufacturer in 
dropping a needle into the soap mix- 
ture and is not such a result as 
ordinary prudence would require the 
manufacturer to foresee and provide 
against. Hence the manufacturer is 
not liable for such an injury. Has-. 
brouck vy. Armour, 139 Wis. 357, 121 
NW 157, 23 LRANS 876. (8) Where 
a druggist on telephone request of 
the father delivered to his son, nearly 
fifteen years of age, two bottles of 
carbon disulphide, such as the father 
was accustomed to purchase, and, in 
driving about town in a Ford ear, 
one of the bottles broke and burned 
the boy when the liquid caught fire, 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 
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sought, and as explanatory of it,8° that is to say, | 
the natural and probable consequences of a negli- 
gent act or omission are those. which ought to have 
been -foreseen, or could reasonably have been an- 
A person is bound to anticipate the 


ticipated. 


the negligence of defendant in fail- 
ing properly to pack the bottles in 
cartons and excelsior was not the 
proximate cause .of the injury, nor 
was it a natural and probable conse- 
quence of defendant’s negligence such 
as he could reasonably have antici- 


pated. Beldon y. Hooper, 115 Kan. 
678, 224 P 34. 
[g] Violation of statute.—(1) 


Where a railroad company brought 
into the state a horse affected with 
the glanders, without complying with 
L. (1907) p 491 c 355 as to inspec- 
tion, and delivered it to the owner, 
who sold it to plaintiff, he not know- 
ing that the horse was diseased, and 
the horse was killed under direction 
of the sanitary board, to plaintiff’s 
damage, defendant’s violation of the 
statute was the efficient cause of 
plaintiff's damages. Evans v. Chi- 
cago, etc., R. Co:, 109 Minn, ..64, -122 
NW 876, 26 LRANS 278. (2) The 
negligence of defendant in selling an 
air gun to a boy thirteen years of 
age, in violation of a statute, is the 
proximate cause of the injury to a 
person who is struck by a bullet dis- 
charged from the gun while it is 
being used by the purchaser, even 
though defendunt did not sell the boy 
any ammunition. Fowell v. Grafton, 
22 Ont. L. 550, 2 OntWN 460, 17 Ont 
WR 949 [dism app 20 Ont. L. 639, 1 
OntWN 647, 15 OntWR 790]. 

[h] Charge of homicide not result 
of orders to servant.—Defendant’s 
overseer, who had the necessary au- 
thority, directed plaintiff, an em- 
ployee, to deliver to a coemployee a 
message consisting of certain direc- 
tions. When plaintiff delivered the 
message the coemployee became irri- 
tated, cursed overseers, ordered plain- 
tiff out of the place, and advanced 
toward plaintiff in a threatening atti- 
tude, in consequence of which plain- 
tiff struck the coemployee with his 
fist knocking him to the concrete 
floor. As-a result the coemployee 
was injured and died and plaintiff 
was arrested and tried for man- 
slaughter but acquitted. He sued for 
damages for time lost, humiliation 
suffered, and expense incurred on 
account of the charge of manslaugh- 
ter, but it was held that he was not 
entitled to recover as even if de- 
fendant’s overseer was negligent in 
giving him the order, the results 
were too remote and could not rea- 
sonably have been foreseen. Van 
Dyke v. Chadwick-Hoskins Co., 187 
N. C. 695, 122 SE 657. 

{iJ That malicious and false ac- 
cusation of crime results in the per- 
son accused becoming insane and in- 
flicting~ self-injury creates no cause 
of action. Waas v. Ashland Day, etc., 
Bank, 201 Ky. 469, 257 SW 29. 

Anticipation of intervening cause 
see infra § 493. 

go. U. S.—Hickey vy. Missouri Pac. 


R. Corp., 8 F. (2d) 128; Harris v. 
Union Pac. R. Co., 13 Fed. 591, 4 Mc- 
Crary 454. 


Ark.—Pulaski Gas Light Co. v. 
McClintock, 97 Ark. 576, 134 SW 1189, 
1199, 32 LRANS 825. 

Ill.— Yunkes v. Latrobe Steel, etc., 
Co., 131 Ill. A. 292. 

Ky.—Logan v. Cincinnati, etc. R. 


Co., 139 Ky. 202, 206, 129 SW 575 
[quot Cyc]. 
N. Y.—McGovern v. Degnon-Mc- 


Lean Contracting Co., 120 App. Div. 
524, 105 NYS 408. 

Pa.—McGrew v. Stone, 53 Pa. 436. 

Tex.—Gulf, etc., R. Co. v. Locker, 
(Civ. A.) 264 SW 595; Southern Kan- 
sas R. Co. v. Emmett, (Civ. A.) 139 
SW 44; Texas, etc., R. Co. v. Murray, 
63 Tex. Civ. A. 340, 132 SW 496; In- 
ternational, etc., R. Co. v. Reiden, 48 
Tex. Civ. A. 401, 107 SW 661.. 


NEGLIGENCE 


Wis.—Olwell v. Skobis, 126 Wis. 
308, 105 NW 777; Meyer v. Milwau- 
kee Hlectric R., ete. Co., 116. Wis. 
336, 93 NW 6. 

See also cases supra note 79. And 
see supra § 482. 

“Where the negligent act of the de- 
fendant is not wanton, the law at- 
taches responsibility to it for all the 
consequences which ensue directly 
therefrom, and for such effect as, in 
the natural order of sequence, fol- 
lows therefrom, no matter how re- 
mote in point of time or distance, 
limited by the requirement that the 
ultimate result must be such as 
that a reasonable person should an- 
ticipate that in the. natural order of 
things would probably ensue.’ Teis 
v. Smuggler Min. Co., 158 Fed. 260, 
264, 85 CCA 478, 15 LRANS 893. 

“Things or results which are only 
possible cannot be spoken of as either 
probable or natural, for the latter 
are those things or events which are 
likely to happen, and which, for that 
reason, should be foreseen. Things 
which are possible may never hap- 
pen, but those which are natural or 
probable are those which do happen, 
and happen with such frequency and 
regularity as to become a matter’ of 
definite inference.’’ Chicago, etec., R. 
Co. .v. Gelvin, 238 Fed. 14, 28, 151 
CCA 90, LRA1917C 983. 

[a] “Anticipation” not confined to 
expectation.—Infrequency of danger, 
or even lack of its previous occur- 
rence in the experience of the party 
charged, is not a decisive test of 
his duty to anticipate it, especially 
when unusual danger is fraught with 
serious consequences, but he is 
chargeable with common knowledge, 
and bound to anticipate dangers 
which ordinary men would have fore- 
seen. Kenney v. Wong Len, 81 N. H. 
427, 128 A 343. ‘ 

81. U. S.—Davis vy. Schroeder, 291 
Fed. 47. 

Ga.—Southern R. Co. v. Webb, 116 
Ga. 152, 42 SE 395, 59 LRA 109; 
Valdosta St, R. Co. v. Fenn, 11 Ga. 
A. 586, 75 SE 984. 

Kan.—Beldon yv. Hooper, 115 Kan. 
678, 224 P 34. 

Mo.—Doss vy. Missouri, ete., R. Co., 
135 Mo. A, 6438, 116 SW 458. 

N, J.—Wiley v. West Jersey R. 
Go. (44 N: Ts Be24%, 

N. C.—Carter v. Cape Fear Lum- 
ber Co:., 129 N.C... 203, 39 SE 828. 


Pa.—Hoke v. Edison Light, etc., 
Co., 284 Pa, 112, 130 A 309; Nichol 
v. Bell Tel. Co., 266 Pa, 463, 109 A 


649; Bruggeman v. York, 259 Pa. 94, 
102 A 415; Hoag v. Lake Shore, etc., 
Ri Cogs..85)), Rast (293, 27) Am R653); 
Scott v. Hunter, 46 Pa. 192, 84 AmD 
542; Wheelock v. Erie R. Co., 61 Pa. 
Super. 145; Brace v. Kirby, 43 Pa. 
Super. 389; Russell vy. Westmoreland 
County, 26 Pa. Super. 425. 


Tenn.—Fairbanks vy. Gambill, 142 
Tenn, 633, 222 SW 5. 
Tex.—Reynolds v. Galveston, etc., 


R. Co., 101 Tex. 2, 102 SW .724,.130 
AmSR 799; San Antonio, etc.,.R. Co. 
v. Behne, (Commn. A.) 231 SW 354 
[rev (Civ. A.) 198 SW 680]. 

{a] “fhe general rule is that a 
man is answerable for those conse- 
quences of a fault which are natural 
and probable, and might therefore 
be foreseen by ordinary forecast, but 
an individual is not presumed to con- 
template the coincidence of events 
having no probable or natural con- 
nection in the mind, and which can- 
not by ordinary thoughtfulness be 
foreseen as likely to happen in con- 
sequence of the act in which he is 
engaged.’”’ Bannon v. Pennsylvania 
R. Co., 29 Pa. Super. 231, 234 [quot 
Brace v. Kirby, 43 Pa. Super, 389, 
393]. 
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reasonable and natural consequences of his own 
conduct,®? if he was informed, or by ordinary ob- 
servation would have been informed, of the facts 
and circumstances attending the negligence.®? 
if injury could not reasonably have been anticipated 


But 


[b] The term “natural,” in the 
rule that damages chargeable to a 
wrongdoer must be shown to be the 
natural and proximate effect of his 
delinquency, imports that they are 
Such as might reasonably have been. 
foreseen, such as occur in an or- 
dinary state of things. Wiley v. 
West Jersey R. Co., 44 N. J. L. 247; 
Kuhn v. Jewett, 32 N. J. Eq. 647; 
Carter vy. Cape Fear Lumber Co., 129 
N,. C,203;,39 SH, 828. 

82. U. S.—Milwaukee, ete., R. Co., 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 

Ariz.—Southern Pac. Co. v. Thomas, 
21 Ariz. 355, 188 P 268. 

Ark.—St, Louis, etc. R. Co. v. 
Buckner, 89 Ark. 58, 115 SW 923, 20 
LRANS 458. 

Ga.—Terrell v. Giddings, 28 Ga, A. 
697,.112 SE 914, 

Ill.— Yeates v. Illinois Cent. R. Co., 
241 Ill. 205, 89 NE 338; Illinois Cent. 
Ris Co.cve Siler,s 229) 011.* 390; 2825 Np 
362, 15 LRANS 819, 11. AnnCas 368.. 

Ind.—Terre Haute, ete., R. Co. v. 
Buck, 96 Ind. 346, 49 AmR 168; Cin- 
cinnati, etc., R. Co. v. Haton, 94 Ind. 
474, 48 AmR 179; Binford v. John- 
ston, 82 Ind. 426, 42 AmR 508; Bill- 
man. v. Indianapolis, ete., R. Co., 76 
Ind. 166, 40 AmR 230.. 

Md.—Baltimore City Pass. R. Co. 
v. Kemp, 61 Md. 74. 

Mass.—Marble v. Worcester, 4 
Gray 395. 

Miss.—Heirn v. McCaughan, 32 
Miss. 17, 66 AmD 588. 

Mo.—Miller v. St. Louis, ete, R. 
Co., 90 Mo. 389, 2 SW 439. 

N. Y.—Williams v. Vanderbilt, 28 
N.Y. 217, 84 AmD 333. 

Pa.—Collins vy. Chartiers Valley 
Gas Co., 139 Pa. 111, 21 A 147; Hoag 


v. Lake Shore, etc., R. Co., '85 Pa. 
293, 27 AmR 653. 

Tex.—Dallas R. Co. v. Warlick, 
(Civ. A.) 268 SW 512; Ft, Worth 


Belt R. Co. v.. Cabell, (Civ.”° A.) 161 
SW 1083; Gulf, etc., R. Co. v. Smith, 
(Civ. A.) 148 SW 820; Missouri, ete., 
R. Cos. y. ‘Harrison, 56° Tex #Ciy, 7A 
17, 120 SW 254; El Paso Southwest- 
ern R. Co. v. Barrett, 46.Tex. Civ. A. 
14, 101 SW 1025, 121 SW 570. 

Va.—Kritselis v. Petty, 129 Va. 
175, 105 SE 536. 

Eng.—Sharp v. Powell, L. R. 7 C. P. 
253; Smith v. London, etc., R. Co., L. 
Re eeGoIrPs 98 fares LVR AeVC aap as 
18 ERC 726]; Townsend y. Wathen, 
9 East 277, 103 Reprint 579; Green- 
land v. Chaplin, 5 Exch. 2438, 248, 
155 Reprint 104. 

“The injurious, proximate and_nat- 
ural consequences of an act of negli- - 
gence are always deemed to be fore- 
seen.”” El Paso Southwestern R. Co. 
v. Barrett, 46 Tex. Civ. A. 14, 22, 101 
SW 1025, 121 SW 570 [quot Missouri, 
etc., R. Co. v. Harrison, 56 Tex. Civ. 
A. 17, 120 SW 254]. 

“A person is expected to anticipate 

and guard against all reasonable 
consequences, but... he is not... 
expected to anticipate and guard 
against that which no reasonable man 
would expect to occur.” Greenland 
v. Chaplin, supra. 
. [a] If the injury follows the neg- 
ligence in natural sequence, and there 
is no independent intervening cause, 
and the injury would not have oc- 
curred but for the act of negligence 
shown, it meets the requirements of 
the law, and is the proximate cause— 
the wrongdoer, aS a matter of law, 
is held to have had the result in 
contemplation. Southern Pac, Co. v. 
Thomas, 21 Ariz. 355, 188 P 268; 
Ft. Worth Belt R. Co. v. Cabell, (Tex, 
Civ. A.) 161 SW 1083. 

83. Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 782, 20 LRANS 92; Kritselis v. 
Petty, 129 Va, 175, 105 SE 536. 
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as the probable result of an act of negligence, such 
act is either the remote cause or no cause of in- 
There is neither a legal nor a moral obli- 
gation to guard against that which cannot be fore- 
The test is what could be foreseen in the 
light of common or ordinary experience,** for the 
rule of anticipation or foreseeableness is one of 
practical application, and not of philosophical or 
metaphysical speculation in causation.*? 
however, defendant knows or has reasonable means 
of knowing that consequences not usually resulting 
from the act are likely to intervene so as to occa- 
sion damage, he is liable, although it be not an 


jury.84 


seen. 


84. U.S.—Armour v. Harcrow, 217 
Fed. 224, 133 CCA)’ 218; ‘Kreigh v. 
Westinghouse, 152 Fed. 120, 81 CCA 
838, 11 LRANS 684 [rev on other 
grounds 214 U. S. 249, 29 SCt 619, 53 
L. ed. 984]; Cole v. German Sav., ete., 
Soc., 124 Fed. 113, 59° CCA: 593, 63 
LRA 416. 

Ark.—St: Louis, ete., R. Co. v. Wir- 
bel, 104 Ark. 236, 149 SW 92, AnnCas 
1914C 277. 

Fla.—Director-General of R. Cos. v. 
Into; 83 Fla.,377, 91 S 269; Woodbury 
v. Tampa Water Works Co., 57 Fla. 
248, 249, 49 S 556, 21 LRANS 1034 
[cit Cyc]. 

Ga—Hardwick v. Figgers, 26. Ga. 
A. 494, 106 SE 738; Garner v. East 
Point, 7 Ga. A. 630, 67 SE 847. 

Ill.—Follett v. Illinois Cent. R. Co., 
288 Ill. 506, 123 NE 592; Nall v. Tay- 
Jor, 247 Ill. 580, 93 NE 359; Croupp v. 
Garfield Park Sanitarium, 147 «(Till 
An Ue 

Ind. Te eidawell: ete) ) Garo Cos Vv: 
Przezdziankowski, 170 Ind. 1, 83 NE 
626, 127 AmSR 352, 14 LRANS 972. 

Kan.—-Simon yv. Missouri, etc..Pel: 
Co., 97’Kan. 42, 154 P 242. 

Ky. —tLeonard v. Enterprise Realty 
Co., 187 Ky. 578, 219 SW 1066, 1068, 
10 ALR 238 [cit Cyc]; Trauth» v. 
Mackin Council No. 205 Y. M. I., 179 
Ky. 137, 200 SW 3388; Gosney v. Louis- 


ville, ete... R. Co., 169 Ky. 3238, 327, 
183 SW 538, LRAI916E 458 ‘[quot 
Cyc]. 


Miss. “Victory Sparkler, etc., Co. v. 
Price, 146 Miss. 192, 111 8 437; Ala- 
bama, ete., R. Co. v. Rooks, 78 Miss. 
91, 28 S821. 

- Mo.—De Moss vy. Kansas City R. 
Co., 296 Mo. 526, 246 SW 566, 567 
[quot Cyc]; State v. Ellison, 271 Mo. 
463, 196 SW 1088 [quashing Bright- 
well v. Lusk, 194 Mo. A. 643, 189 SW 
413}; Jackson v. Butler, 249 Mo. 342, 
155 SW 1071; Rueter v. Terminal R. 
Assoc., (A.) 261 SW 713; Majors v. 
Ozark Power, etc., Co., 205 Mo. A. 
387, 222 SW 501; Hawkins v..Mis- 
souri, Pac. .R. Co.,-182 Mo. A, 323, 170 
SW 459. 

N. Y.—McKinney v. New York 
Cons. R; Co.,:230 N. Y. 194,°129' NE 
652; Hall vy. New York Tel. Co., 214 
N. Y. 49, 108 NE 182, LRA1915E 191; 
Gainer v. Hines, 194 App, Div. 21, 184 
NYS 1768; Daly v. J. M. Horton Ice 
Cream Co., 166 App. Div. 28, 151 NYS 
657; Ship v. Friedenberg, 132 App. 
Div. 782,,:117 NYS 599; Hope vy. Fall 
Brook Coal Co.,.38 App. Div. 70, 38 
NYS 1040, 1043. 

N. C.—Blevins v. Erwin Cotton 
Mills Co., 150 N. C. 498, 64 SE 428. 

N. D.—Garraghty v. Hartstein, 26 
N. D. 148, 1483 NW 390. 

Oh.—Dunham y. Baltimore, etc., R. 
Oo 2 iOh, Ao 2826) 9'8 Oh!) Cire: Cty. Ni aS 
404, 34 Oh. Cir. Ct. 408. 

Okl.—Chicago, ete., R. Co. v. Duran, 
38 Okl. 719,.134°P 876. 

Pa.—Nichol y. Bell Tel. Co., 266 Pa. 
463, 109 A 649; Kelly v. Bennett, 132 
Pa. 218, 19 6Ar -69,- 19. AmSR) 594557 
LRA. 120; Brace vy. Kirby, 43 Pa. 
Super. 389. 

S. C.—Sandel v. State, 115 S. C. 168, 
104 SHE 567,)13 ALR 1268. 

Tenn. —Moody v. Gulf Refining Co., 
sg Pah hig 280, 218 SW 817, 8 ALR 
1243, 


NEGLIGENCE 


Where, 


Tex.—tTrinity, ete., R. Co. v. Black- 
shear, 106 Tex. 515, 172 SW 544, LRA 
1915D 278; Franklin v.. Houston Elec- 


trie Co., (Civ. A.) 286 SW 578; Sears 
v. Texas, etc., R. Co., (Civ. A.) 247 
SW 602; Ross y. Haner, (Civ. A.) 


244 Sw 231: Payne v. Young, (Civ. A). 
241 Sw 1094; Houston, ete., R. Co. v. 
Walsh, (Civ. "A.) 183 SW 18: Houston 
Lighting, etc., Co. v. Walsh, (Civ. A.) 
177° SW 1055. 


Utah.—Logan, etc., Canal Co. v. 
Utah Power, ete., Co., 45 Utah 491, 
146 P 560. 

Wash.—Ottevaere v. Spokane, 89 


Wash. 681, 155 P 146. 

Wis.—Le Beau v. Minneapolis, etc., 
R. Co., 164 Wis. 30, 159 NW 577, LRA 
1917A’ OMT ¢ Hasbrouck Vv. Armour, 
139 Wis. 357, 121 NW 157, 28 LRANS 
876; Stewart v. Ripon, 38 Wis. 584. 

eeteeeS cee v. Powell, L. R. 7 C. 
Bae 253; Hughes v. Bailly, 36) T. LL. 9R: 

And see cases supra note 79. 

“It is a well-established principle 
that a party is not responsible in re- 
spect of mischief which could by no 
possibility have been foreseen, and 
which no reasonable person would 
have anticipated.” Haskell, etc., Car 
Co. v. Przezdziankowski, 170 Ind. 1, 
13, 83 NE 626, 127 AmSR 3852, 14 
LRANS 972. 

“An injury arising from ...an 
act that ordinary human care and 
foresight are unable to guard against, 
is but, the misfortune of the sufferer, 
and lays no foundation for legal re- 
sponsibility.” Harvey v. Dunlop, 
Lalor (N. Y.) 1938, 194. 

“Tt is not negligence not: to take 
precautionary measures to prevent 
an injury which, if taken, would have 
prevented it, when the injury could 
not reasonably have been anticipated 
and would not, unless under excep- 
tional circumstances, have happened.” 
American Brewing Assoc. v. Talbot, 
ae Mo; 674, 683, 42 SW 679, 64 AmSR 

8 


‘The law is that no liability is in- 
curred by negligent acts for results 
which are beyond any reasonable ex- 
pectation—which do not happen in 
the natural course.” Monday v. St. 
Joseph R, Co., 186 Mo. .A. 692, 696, 
119 SW 24. . 

85. Texas, etc., R. Co. v. Bigham, 
90 Tex. 223, 38 SW 162; Dallas v. 
Maxwell, (Tex. Commn, A.) 248 SW 
667, 27 ALR 1623 [rev (Civ. A.) 281 


Sw 429]; International, ete., R. Co. 
a: Bergman, (Tex. Civ. A.) 64 SW 
G05 

86. Dallas Vv. Maxwell, (Tex. 


Commn, A.) 248 SW 667, 670, 27 ALR 
1623 [rev (Civ. A.) 231 SW 429]; In- 
ternational, ete., R. Co. v. Bergman, 
(Tex. Civ. A:) 64 SW 999, t 

“Manifestly the test of common 
experience would exclude that degree 
of prescience which would require re- 
sort to mere speculation in possibly 
conceivable results, as well as_ to 
‘prophetic ken.’”’ Dallas v. Maxwell, 
supra. 

87. Dallas v. Maxwell, supra. 

88. Ky.—Gosney v. Louisville, etc., 
Re Co., 169) Ky. 323; 327,' 1838 SW 538, 
LRA1916E 458 [quot Cyc]. 

Mich.—Northern Oil Co. v. Van- 
dervort, 228 Mich. 516, 200 NW 145. 
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ordinary and natural consequence of the negli- 
gence.8& Nor is it requisite that the Seah ‘oust? ? 
have been foreseen.®® 

Effect of want of knowledge. Where a person had 
no knowledge and is not chargeable with knowl- 
edge of the danger, he is not liable for the injuri- 
ous consequences of his conduct.®° 

[§ 484] b, Anticipation of Particular Injury. 
Where an act or omission is negligent, 
necessary to render it the proximate cause that 
the person committing it could or might have fore- 
seen the particular consequence or precise form of 
the injury,®! or the particular manner in which 


it is not 


Pa.—Oil City Gas Co. v. Robinson, 


“99 Pa. 1; Scott v. Hunter, 46 Pa. 192, 


84 AmD 542. 

. Vt.—Woodcock v. Hallock, 98 Vt. 

284, 127 A 380. 

sgl is Stewart v. Ripon, 38 Wis. 
ae ny ae aie Vv. eaaven R. Co., 

25 L. T. Rep S. 87 

TE ya nisi ae a act and he 
knows, or by the exercise of reason-= 
able foresight should have known, 
that in the event of a subsequent oc- 
currence, which is not unlikely to 
happen, injury may result from his 
act, and such subsequent occurrence 
does happen and injury does result, 
the act committed is negligent, and 
will be deemed to be the’ proximate 
cause of the injury.’’ Northern Oil 
Co. v. Vandervort, 228 Mich, 516, 518, 
200 NW 145 [quot Jaworski v. De- 
troit Edison Co., 210 Mich. 317, 178 
NW 71; Tozer v. Michigan Cent. ase 
Co., 195 Mich. 662, 162 NW 280]. 

89. Meyer v. Milwaukee Electric 
R., etc., Co., 116 Wis. 336, 93 NW 6: 

90. Ky. —- Leonard v. Enterprise 
Realty Co., 187 Ky. 578, 219 SW 1066, 
10 ALR 33 38; Gosney v. Louisville, 
etes, (Re: Ca: 169 Ky. 323, 327, 183 SW 
538, LRA1$16E 458 [quot Cyc]; Reed 
v. Ford, 129 Ky. 471, 112 SW 600, 33 
KyL 1029, 19 LRANS 225. 

La.—Sherman v. Vermillion Parish, 
51: La. Ann, 880, 25 S 5388. 

N. Y.—Cleary v. Blake, 14 App. 
Div. 602, 43 NYS 1115. 

Pa.—Fitzwater v. Fassett, 199 Pa. 
442, 49 A 310. 

Ss. C.—Green v. Atlanta, ete, a. 

131 S.C. 124, 126 SE 441, 38 “ATR 
1448; Foster v. Union, 129 S. Cc. eer, 
123 SE 839. 

Tex.—Southern Kansas R. Co. 
Barnes, (Civ, A.) 173 SW °880. 

[a] Rule applied.—That defend- 
ants’ servants, after using a door in 
a schoolhouse, failed securely to 
fasten it, so that an infant attending 
the School was precipitated into the 
cellar when he leaned against the 
door, does not show negligence, if 
they did not know of the possible 
consequence of not fastening the door 
securely. Cleary v. Blake, 14 App. 
Div. 602, 48 NYS 1115. 

Knowledge of defect or danger as 
affeoting liability see supra §§ 25-30. 

91. U. S.—Armour v. Wanamaker, 
202 Fed. 423, 120 CCA 529; Memphis 
Cons. Gas, etc., Dow Creighton, 183 
Fed. 552, 106 CCA 98; Commercial 
Pac. Cable Co. v. ies S2 48 Ct. Cl. 461. 

Ala.—Alabama Great Southern R. 
Co. v. Chapman, 80 Ala. 615, 2 S 738. 

Ariz.—Mesa City v. Lesueur, 21 
Ariz. 532, 190 P 578, 576 [cit Cyc]; 
Crandall v. Consolidated Tele Aete. 
Co., 14. Ariz..322, 127: P. 994, 

Ark. —Standard Pipe Line Co., Inc 
v. Dillon, 296 SW 52; St. Louis, etc., 
Rea Coiev. Duckworth, 119 Ark. pe: 
LTT SWE VLL4s: Helena Gas Co. 
Rogers, 104 Ark. 59, 147 SW 473: 
Pulaski Gas Light Go. v. McClintock, 
97 Ark. 576, 134 SW 1189, 1199, 33 
LRANS 825. 

Cal.—Carroll yv. Central Counties 
Gas Co., 74 Cal. A. 308, 240 P 53. 

_ Colo. —Colorado Mortg., etc. Cozi 
Giacomini, 55 Colo. 540, 136 P 1039, 
LRA1915B 364.. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 484] 
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it occurred,®? or that it would occur to the particu- | lar person,®? if by the exercise of reasonable care 


Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208; Woodbury Vv. Tampa 
Water Works Co., 57 Fla. 249, 49 S$ 
556, 21 LRANS 1034. 

Ga.—Mitchell v. J. S. Schofield’s 
Sons Co., 16 Ga.. A. 686, 85 SE 978, 
980 [cit Cyc]. : 

Ill.—Morrison v. Flowers, 308 Ill. 
189, 139 NE 10: Follett v. Illinois 
Cent. R. Co., 288 Ill. 506, 123 ot 5925 
Hartnett v. Boston Store, Sere ois 
331, 106 NE 837, LRA1915C 460; Jen- 
kins v. La Salle County Carbon Coal 
Co., 264 Ill. 238, 106 NE 186; Seith 
v. Commonwealth Electric Co., 241 
Till, 252, 89 NE 425, 132 AmSR 204, 
24 LRANS 978; Ford v. Hine Bros. 
_Co., 237 Ill. 463, 86 NE 1051; Dixon 
v. Scott, 181 Ill. 116, 54 NE. 897; 
Cummins v. Chicago Sanitary Dist., 
185 -Tll. A. 639. 

Ind.—Watts v. Evansville, etc., R. 
Co., 191- Ind. 27, 129 NE 315; Citi- 
zens’ Tel. Co. v. Prickett, 189 Ind. 
141,- 125 NE 193; King v. Inland 
Steel Co., 177 Ind. 201, 96 NE 337, 
97 NE 529; Louisville, ete., Ferry Co. 
v. Nolan, 135 .Ind. 60, 34 NE 710; 
Rock Oil Co. v. Brumbaugh, 59 Ind. 
A. 640, 108 NE 260; Cleveland, etc., 
Ri Cos tv.* Clark): 5a Ind.) Av 925/497 
NE 822, 829 [cit Cyc]; Bohrer v. 
Dienhart Harness Co., (A.) 45 NE 
668; Reid v. Evansville, etc., R. Co., 

10 Ind. A. 385, 35 NE 703, 53 AmSR 
391; White Sewing-Mach. Co. v. 
Richter, 2.*Ind. A,‘ 331, 28. NE 
446 


Iowa.—Godbey v. Grinnell Electric, 
etc., Co., 190 Iowa 1068, 181 NW 
498; Swaim v. Chicago, ete., R. Co., 
187 Iowa 466, 174 NW 384 [certiorari 
den 252 U. S. 577 mem, 40 SCt 344 
mem, 64 L. ed. 725 mem]; Wegner 
v. Kelley, 182 Iowa 259, 165 NW 449; 
Balcom v. Independence, 178 Iowa 
685, 160 NW 305, LRAI1917C 120; 
Hubbard vy. Bartholomew, 163 Iowa 
58, 144 NW 13, 49 LRANS 443; Os- 
borne v. Van Dyke, 113 Iowa 557, 85 
NW 784, 54 LRA 367. 

Kan.—Kroll v. Union Pac. R. Co., 
106° Kan. 294, 187 P. 661; Walmsley 
v. Rural Tel. Assoc., 102 Kan. 139, 
169 P 197; Hartman vy. Atchison, 
ete., R. Co., 94 Kan. 184, 146 P 335, 
LRA1915D 563; Atchison, etc., R. Co. 
vV.-Parry, 67 Kan.'515, 73 °P. 105. 

Ky.—Louisville, etc., Fee SG: <GVt 
Wright, 183 Ky. one 210 SW 184; 


Cincinnati, etc., Co. -v. Padgett, 
158 Ky. 301, 164 Row OTL LO Tare ert 
Cye}. 


La.—Lasyone y. Zenoria Lumber 
Co.,. 163 La. 185, 111 S 670; Payne v. 
Georgetown Lumber Co., 117 La. 983, 
42.8. 475. 

Me.—Marsh v. Great Northern 
Paper Co., 101 Me. 489, 64 A 844. 

Md.—Annapolis, ete, R. Co. v. 
Baldwin, 60 Md. 88, 45 AmR 711. 


Mass.—Wilson v. Daniels, 250 
Mass. 359, 145 NE 469; Barabe v. 
Duhrkop Oven Co., 231 Mass. 466, 


121 NE 415; Regan v. Cummings, 228 
Mass. 414, 117 NE 800; Sponatski’s 
Case, 220 Mass. 526, 108 NE 466, LRA 
1916A 333; Ogden v. Aspinwall, 220 
Mass. 100, 107 NE 448; Hill v. Win- 
sor, 118 Mass. 251. 

Mich.—Baker v. Michigan Cent. R. 
Co., 169 Mich. 609, 619, 135 NW 937 
[cit Cyc]. 

Minn.—Foss vy. Chicago, ete, R. 
Co:, 151 Minn. 506, 187 NW _ 609; 
Laine v. Consolidated Vermillion, 
etc., Co., 123 Minn. 254, 143 NW 783; 
Christianson v. Chicago, etc., R. Co., 
67 Minn. 94, 69 NW 640; Campbell 
v. Stillwater, 32 Minn. 308, 20 NW 
320,:50 AmR_ 567. 

. Miss.—Cumberland Tel., etc., Co, 
v. Woodham, 99 Miss. 318, 54 S 890, 
891 [cit Cyc]. 

Mo.—McLeod v. Linde Air Prod- 
ucts Co., 1 SW (2d) 122; Walter v. 
Missouri’ Portland Cement Co., 250 
SW 587; Washburn v. Laclede Gas 
Light Co., 284 Mo. 181, 223 SW 725 
(answering cert questions 202 Mo. A. 
102, 214 SW 410]; Genre v. St. 


‘290 SW 91; Strother v. Sieben, 


Louis, 248 Mo. 98, 154 SW 473; Wood- 
son v. Metropolitan St. R. Co., 224 
Mo. 685, 123 SW 820, 30 LRANS 
931, 20 AnnCas 1039; Buckner v. 
Stock Yards Horse, etc., Co., 221 Mo. 
700, 120 SW 766; MacDonald v. Metro- 
politan St. R. Co., 219 Mo. 468, 118 
SW 78, 16 AnnCas 810; Hoepper v. 
Southern Hotel Co., 142 Mo. 378, 44 
SW 257; Helton v. Hawkins, (A.) 
(A.) 
282 SW 502; Willis. v. Buchanan 
County Quarries Co., 218 Mo. A. 698, 
268 SW 102; Smith v. Greer, 216 Mo. 
A. 155, 257 SW 829; Sneed v. Shap- 
leigh Hardware Co., (A.) 242 SW 696; 
Smith v. Ozark Water Mills Co., (A.) 
238 SW 573; Washburn v. Laclede 
Gas Light Co., 202 Mo. A. 102, 214 SW 
410; Davis v. Springfield Hospital, 
(A.) 196 SW 104; Holman v. EK. HE. 
Southersilrons>Co., 152s Mo, 7A. (6%2; 
133 SW 3879; Murrel v. Smith, 152 
Mo. A. 95, 133 SW 76; Foley v. Mc- 
Mahon, 114 Mo. A. 442, 90 SW 113. 

Mont.—Mize v. Rocky Mountain 
Bell. Tel. .Co.,2. 385 Mont.) 521; 100.2 
971, 129 AmSR 659, 16 AnnCas 1189; 
Reino v. Montana Mineral Land Dev. 
Co., 38 Mont. 291; 99'P 853. 

N. J.—De Mott v. Knowlton, 100 


Nel dig bine 206s S126 cA se 82h 328) [quot 
Cyc]; Hammill Vv. Pennsylvania ane 
Cov, SBOUN. I Tas: 370), 292A. 15124 


LRA 581. 

N. Y.—Hall v. New York Tel. Co., 
159 App. Div. 53, 144 NYS 322 [rev 
on other grounds 214. N. Y. 49, 108 
NE 182, LRA1915E 191]; Laible vy. 
New York Cent., ete., R. Co., 13 App. 
Div. 574, 48 NYS 1003 [aff 162 N. Y. 
621 mem, 57 NE 1114 mem]; Han- 
a v. Watkins, 77 Hun 360, 28 NYS 
867. 

N. C.—Hudson v. Atlantic Coast 
Wine? Ry .Co3 42) New CH 1985" 552.8 
103; Drum v. Miller, 135 N. C. 204, 
47 SE 421, 102 AmSR 528, 65 LRA 
890. 
pees .—Burton v. Leiter, 20 OhNPNS 

Or.—Voshall v. Northern Pac. Ter- 
minal Co., 116 Or. 237, 240 P 891; 
Miami Quarry Co. v. Seaborg Pack- 
ing Co., 103 Or. 362, 204 P 492; Samli 
v. Columbia, etc., R. Co., 75 Or. 200, 
146 P 819, LRA1915D 834. 

Pa.—Frankel v. Norris, 252 Pa. 14, 
21, 97 A 104, LRAI917E 272 [cit 
Cyc]; Wallace v. Keystone Auto. Co., 
239 Pa. 110, 86 A 699; Hess v. Ber- 
wind-White Coal Min. Co., 178 Pa. 
239, 35 A 990; Bunting v. Hogsett, 
139 Pa. 3638, 21 A 31, 33, 34, 23 AmSR 
192, 12 LRA 268. 

Ss. C.—Miller v. Atlantic Coast Line 
R. - Cou V4 05S: 4.CN 128) 138 SH 1675; 
Sandel v. State, 115 S.C. 168, 104 SE 
567, 13 “ALR 1268. 


s. D.—Chiles v. Rohl, 47: 8S. D. 
580, 201 NW 154. 
Tex, —Trinity, etc., R. Co. v. Black- 


shear, 106 Tex. 515, 172 oe ir 544, LRA 
1915D 278; 'Texas, etc., Co. v. 
Bigham, 90 Tex. 223, 38 Row 162; 
Armendaiz v. Stillman, 67 Tex. 458, 
3 SW 678; Fort Worth Gas Co. v. 
Cooper, (Civ. A.) 241 SW 282; Hines 
v. Morrow, (Civ. A.) 236 SW 183; 
Gulf, ete., R. Co. v. Gentry, (Civ. A.) 
197 SW 482, 486 [cit Cyc]; Houston 
Chronicle Pub. Co. v. Lemmon, (Civ. 
A.) 193 SW 347; Chicago, ete., R. Co. 


v. Word, (Civ. A.) 158 SW 561, 562 
[cit Cyc]; St. Louis, ete., R. Co. v. 
Maddox, (Civ. A.) 152 SW 225. 


Utah.—Furkovich v. Bingham Coal, 
ete., Co., 45 Utah 89, 143 P 121, LRA 
1915B 426; Stone v. Union Pac. R. 
Co,, 32 Utah 207, 89 P 723; Stone’ v. 
Union Pac. R. Co., 32 Utah 185, 89 P 
T15. 

“Vt.—Isham v. Dow, 70 Vt. 588, 41 A 
585, 67 AmSR 691, 45 LRA 87; Ste- 
vens v. Dudley, 56 Vt. 158. 

Va.—Atlantic Coast Line R. Co. v. 
Wheeler, 147 Va. 1, 132 SE 517, 136 
SE 570; Lassiter v. Grimstead, 146 
Va. 773,°.182 “SE: (709; ‘Tugman. v. 
Riverside, etc., Cotton Mills, 144 Va. 
473, 132 SE 179; Judy v. Doyle, 130 
Va. 392, 108 SE 6; Norfolk, ete., R. 


-a fire, 


ce v. Whitehurst, 125 Va. 260, 99 SH 
568. 
Wash.—Hellan vy. Supply Laundry 
Co., 94 Wash. 683, 163 P 9. 
Wis.—Kausch v. 
Hlectric R. Co., 


Chicago, _ etc., 
176 Wis. 21, 186 NW 
257; Schabow v. Wisconsin Tract., 
ete.,. Co., 162, Wis. 175, 155; NW 951; 
Pennell v. Rumely Products Co., 159 
Wis. 195, 149 NW 769; Coel v. Green 
Bay Tract. Co., 147 ‘Wis. 229, 133 NW 
23; Sparks v. Wisconsin ‘Cent. R. 
Co., 139 Wis. 108, 120 NW 858; Mauch 
v. Hartford, 112 Wis. 40, 87 NW 816. 

Wy o.—Hines Vv. Sweeney, 28 Wyo. 
5734 201, Pot Gos. 101: 

Tal The rule See proximate 
cause on reasonable anticipation does 
not mean that the injury or its ex- 
act form or object must be so obvi- 
ous as to be necessarily anticipated 
by the wrongdoer. Hellan v. Supply 
Laundry Co., 94 Wash. 683, 163 P 9. 

[b] Tllustrations.—(1) If faulty 
performance of installation by com- 
pany which sold baker’s oven caused 
it is liable in damages to 
Owner of shop, even if exact form 
in which injury might result was 
not foreseen. Barabe v. Duhrkop 
Oven Co., 231 Mass. 466, 121 NE 
415. (2) A store owner need not 
anticipate the particular injury to a 
customer in order to create liability 
for leaving a dress gauge in a dimly 
lighted fitting room. Kappel vy. Son- 
nenfeld Millinery Co., (Mo. A.) 296 
SW 1055. 

Ill.— Morrison v. Flowers, 308 
189, 1389 NE 10; Heiting v. Chi- 
cago, etc., R.-Co.,, 252 Ill. 466, 96 
NE 842, AnnCasi912D 451; Dixon v. 
Scott, 181 Ill. 116, 54 NE 897; Illinois 
Cent: Re Cosity.,<Siler,. £33 ail, -Asci2 
[aff* 229 Ill. 390, 82 NE 3862, 15 
LRANS 819,11 AnnCas 368]; Chicago, 
ete., R. Co. v. Nelson, 53. Ill. A. 151. 

Ind.—Watts v. Evansville, ete., R. 
Cone 9b Ind: (27,5129). NI, 305. 

Kan.—Kroll v. Union Pac. R. Co., 
106 Kan. 294, 187 P 661; Walmsley 
v. Rural Tel. Assoc., 102: Kan. 139, 
169. Pyct9 7. 

Mass.—White v. Sharpe, 219 Mass. 
393, 107 NE 56; Hollidge v. Duncan, 
199 Mass. 121,°:85 NE 186, 17 LRANS 
982; Higgins v. Dewey, 107 Mass. 
494, 9 AmR 638. 

Mich.—Baker v. Michigan Cent. R. 
Co., 169 Mich. 609, 619, 1385 NW 937 
[cit Cyc]. 

Miss.—Cumberland Tel., ete., Co. 
v. Woodham, 99 Miss. 318, 54 S 890, 
891 [cit Cyc], 

Mo.—McLeod v. Linde Air Prod- 
ucts Co., 1 SW (2d) 122; Buckner v. 
Stock Yards Horse, etc., Co., 221 Mo. 
700, 120 SW 766; Campbell v. Aunt 
Jemima Mills Co., 211 Mo. A. 670, 245 
SW 620; Hudson v. Union Electric 
Light, ete, Co., (A.) 234 SW 869; 
Murrel v. Smith, 152. Mo. A. 95, 133 
SW 76. 

N. H.—Derosier v. New England 
Tel. \ete., 7 Co.,? 81 -.Ni3o His4b ie £80. 4 
145; Langevin v. Twin State Gas, etc., 
Co., 81 N. H. 446, 128. A 681. 

N. J.—De Mott v. Knowlton, 100 N. 
J. L. 296, 126 A 327, 328 [quot Cyc]. 

Or.—Salmi v.. Columbia, ete., R. 
gon 75 Or. 200, 146 P 819, LRAI915D 


a Tena Fort Worth Gas Co. v. 
Cooper, (Civ. A.) 241 SW. 282; Chi- 
cago, ete., R. Co, v. Word, (Civ. A.) 
158 SW 561, 562 [cit Cyel. 

Wis.—Branegan vy. Verona, 170 Wis. 
137, 174 NW 468; Pennell .v.. Rumely 
Pega bae Co., 159 Wis. 195, 149 NW 

Wyo.—Hines v. Sweeney, 28 Wyo. 
BT AIT WI201 VP 65% Leow Loses pelt 
Cyc]. 

Can.—Winnipeg,, ete.,  R.. Co... v. 
Canadian Northern R. Co., 59 Can, 
S: -C.. 352;..50° DomLR 194, [1920], £ 
WestWkly 95. 

93. Cal.—Giraudi,v. Electric Im- 
pr. Co., 107 Cal. 120, 40 P 108, 48 
AmSR 114, 28 LRA 596. 

Ga.—Mitchell v. J. S. Schofield’s 
Sons Co., 16 Ga. A. 686, 85 SE 978. 


920. [45 C.5.] 


it might have been foreseen or anticipated that some 
As otherwise stated, it is 
sufficient that the consequence attributable to the 
negligent act or omission was the natural and prob- 
able result thereof, although it might not have been 
specifically contemplated or anticipated.*® 

[§ 485] E. Concurrent Causes**—1. In General— 


injury might result.% 


Ind.—Cleveland, ete. R. Co. v. 
Clark, 51 Ind. A. 392, 97 NE 822. 

N. Y.—Ennis v. Gray, 87 Hun 355, 
34 NYS 379; Quill v. Empire State 
Tel. Co., 18 Mise. 435, 34 NYS 470 
{aff 92 Hun 539, 37 NYS 1149 (rev 
on other grounds 159 N. Y. 1, 53 NH 
679)]. 

N. D.—Wilson v. Northern-Pac. R. 
Co., 30 N. D. 456, 153 NW 429, LRA 
1915E 991. 

94. U. S.—Milwaukee, etc., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256; 
Texas, etc., R. Co. v. Carlin, 111 Fed. 
777, 49 CCA 605, 60 LRA 462 [aff 189 
U. S. 354, 23 SCt 585, 47 L.:ed. 849]. 

Cal.—Carroll v. Centra] Counties 
Gas Co., 74 Cal. A. 303, 240 P 53. 

Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 4383, 437, 
LRAI1916C 1208 [cit Cyc]. 

Ga.—Mitchell v. Schofield’s Sons 
Go:; #6 Ga. AY °686;, 85 SE (978, 980 
[cit Cyc]. : 

Ill.—Maskaliunas v. Chicago, etce., 
R. Co., 318 Ill. 142, 149 NE 23; Mor- 
rison v. Flowers, 308 Ill. 189, 139 NE 
10; Follett v. Illinois Cent. R. Co., 
288 Ill. 506, 123 NE 592; Ford v. 
Hine Bros. Co., 237 Ill. 463, 86 NE 
1051; Chicago, ete., R. Co. v. Wil- 
lard, 111 Ill. A. 225. 

Ind.—Watts v. Evansville, etc., R. 
Co., 191 Ind. 27, 129 NE 315;. Balti- 
more, etc., R. Co. v. Slaughter, 167 
Ind. 330, 79 NE 186, 119 AmSR 503, 
7 LRANS 597; Davis v. Mercer Lum- 
ber Co., 164. Ind. ~413, 73 NE 899; 
Terre Haute, etc.,) R. Co: v.. Buck, 
96 Ind. 346, 49 AmR 168; Louisville, 
etc., R. Co. v. Krinning, 87 Ind. 351; 
Grimes v. Louisville, etc., R. Co., 3 
Ind. A. 573, 30 NE 200. 

Iowa.—Liming v. Illinois Cent. R. 
Co., 81 Iowa 246, 47 NW 66. 

Kan.—Kroll v. Union Pac. R. Co., 
106 Kan. 294, 187 P 661; Walmsley 
v: Rural Tel. Assoc., 102 Kan. 139, 
169 P 197; Hartman v. Atchison, etc., 
R. Co., 94 Kan. 184, 146 P 335, LRA 
LAS D- 563; (Atchison; ete) Ri Os. 
Vv. Parry, 67 Kan, 515, 73 P 105? 

Ky.—Louisville, ete. R. Co. v. 
Wright, 183’ Ky. 634, 210 SW 184; 
Cincinnati, etc., R. Co. v. Padgett, 
158 Ky. 301, 164 SW 971, 973 °[cit 
Cyc]. 

Md.—Baltimore City Pass. R. Co. 
v. Kemp, 61 Md. 74. 

Mass.—Wilson v. Daniels, 250 
Mass. 359, 145 NE 469; Hollidge v. 
Duncan, 199 Mass. 121, 85 NE 186, 
17 LRANS 982; Hill v. Winsor, 118 
Mass. 251. 

Mich.—Baker v. Michigan Cent. R. 
Co., 169 Mich. 609, 619, 135 NW 937 
[cit Cyc]. 

Minn.—F oss v. Chicago, etc., R. Co., 
151 Minn. 506, 187 NW 609. 

Miss.—Cumberland Tel., etc., Co. 
v. Woodham, 99 Miss. 318, 54 S 890, 
891 [eit Cyc]. 

Mo.—McLeod v. Linde Air Prod- 
ucts Co., 1 SW (2d) 122; Buckner v. 
Stock Yard Horse, etc., Co., 221 Mo. 
700, 120 SW 766; Willis v. Buchanan 
County Quarries Co., 218 Mo. A. 698, 
268 SW 102; Hohimer v. City Light, 
ete., Co., 218 ‘Mo. A. 138, 262 SW 
403; Rueter v. Terminal R. Assoc., 
(A.) 261 SW 713; Murrell v. Smith, 
152 Mo. A. 95, 133 SW 76. 

Mont.—Mize v. Rocky Mountain 
Bell Tel. ‘Co., 38 “Mont. 621, 100° P 
971, 129 AmSR 659, 16 AnnCas 1189. 

N. J.—De Mott v. Knowlton, 100 N. 
J. L. 296, 126 A 3827, 328 [quot Cyc]. 

N. Y.—Lowery v. Manhattan R. 
or 99 N. Y. 158, 1 NE 608, 52 AmR 


N. C.—Hudson v. Atlantic Coast 


NEGLIGENCE 


ine .. Ri iCoi, 1142." Nu Ce 198,555 Se 
103; Drum v. Miller, 135 °N. C. 204, 
47 SE 421, 102 AmSR 528, 65 LRA 
890. 

Or.—Voshall vy. Northern Pac. Ter- 
mina). Co.) £167 Or! 2237, 240) Piss 
Miami Quarry Co. v. Seaborg Pack- 
ing Co., 103 Or. 362, 204 P 492; Salmi 
v. Columbia, etc., R. Co., 75 Or. 200, 
146 P 819, LRA1915D 834. . 

Pa.—Frankel v. Norris, 252 Pa. 14, 
21, 97 A 104, LRAI917E 272 [cit 
Cyc]; Wallace v. Keystone Auto. 
Cos 239) Pa. 1108-86 cA5 699%) Potter ity. 
Natural Gas Co., 183 Pa. 575, 39 A 7. 

S. C.—Miller v. Atlantic Coast Line 
Ris Cogii40.y Sse@.. 123, nd s8 Shwe ito; 
Sandel v.° State, 115 S. C. 168, 104 
SE 567, 13 ALR 1268; Murphy v. At- 
lanta,! ete.}.. Air aLines Ril Co 89) SiC: 
Lb, 23,. 71 sSE 2968 [cite Cyl: 

Tex.—Trinity, etc., R. Co. v. Blach- 
shear, 106 Tex. 515, 172 SW 544, LRA 
1915D 278; Texas, ete., R. Co. v. Big- 
ham, 90 Tex. 223, 38 SW 162; Fort 
Worth Gas Co. v. Cooper, (Civ. <A.) 
241 SW 282; Hines v. Morrow, (Civ. 
A.) 236 SW 183; Houston Chronicle 
Pub. Co. v. Lemmon, (Civ. A.) 193 SW 
347; Chicago, etc., R. Co. v.. Word, 
(Civ. A.) 158 SW 561, 562 [cit Cyc]; 
St. Louis, etce., R. Co. v. Maddox, 
(Civ. A.) 152° SW: 225; Gulf, iete., R: 
Co. v.. Green, (Civ. A.) 141 SW 341; 
Missouri, ete., R. Co. v. Morgan, 49 
Tex. Civ. A. 212, 108 SW 724. 

Utah.—Griffiths v. Clift, 4 Utah 
4620-11) P6009. 

Vt.—Isham v. Dow, 70 Vt. 588, 41 
A 585, 67 AmSR 691, 45 LRA 87. 

Va.—Lassiter v. Grimstead, 146 
Va. 778, 132 SE 709; Judy v. Doyle, 
130 Va. 392, 108 SE 6; Norfolk, etc., 
R. Co. v. Whitehurst, 125 Va. 260, 99 
SE 568. 

Wash.—Hellan v. Supply Laundry 
Co., 94 Wash. 683, 163 P. 9. 

Wis.—Kausch v. Chicago, ete., 
Electric R. Co., 176 Wis. 21, 186 NW 
257; Schabow v. Wisconsin Tract., 
ete., Co., 162 Wis. 175, 155 NW 951; 
Coel v. Green Bay Tract. Co., 147 
Wis. 229, 133 NW 23; Sparks v. Wis- 
consin Cent. R. Co.,.139 Wis. 108, 120 
NW 858; Coolidge v. Hallauer, 126 
Wis. 244, 105 NW 568. 

Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 201 P 165, 171, 1018 [cit Cyc]. 

“The question of probable cause 
ought to depend upon the further 
question, whether a reasonably pru- 
dent man, 
would have anticipated the result— 
not necessarily the precise actual in- 
jury, but some like injury, produced 
by similar intervening agencies.” 
Texas, etc., R. Co. v. Bigham, 90 Tex. 
223, 227, 38 SW 162. 

fa] Dlustration. — Defendant un- 
lawfully and maliciously shot at and 
wounded plaintiff’s dog, lying peace- 
ably and in close proximity to plain- 
tiff's house, on the land of a third 
person, whereupon the dog rushed 
into plaintiff's house and ran against 
plaintiff, knocking her down and in- 
juring her. It was held that de- 
fendant was liable, since his acts 
were the proximate cause of the in- 
jury, without an intervening force; 
and it is immaterial whether the in- 
jury was or could have been fore- 
seen. Isham v. Dow, 70 Vt. 588, 41 
A 585, 67 AmSR 691, 45 LRA 87. 

Consequence that should have been 
foreseen see supra § 483. 

95. U. S.—Armour v. Wanamaker, 
202 Fed. 423, 120 CCA 529. 

Ariz.—Mesa City v. Lesueur, . 21 
Ariz. 532, 190 P5738, 576 ‘[cit° Cye]. 

Ill.—Casey v. Chicago R. Co., 184 


a. Rules Stated. 
that negligence, to render a person liable, need not 
be the sole cause of an injury.*” 
that his negligence, concurring with one or more 
efficient causes, other than plaintiff’s fault, is the 
proximate cause of the injury.°® 
several causes combine to produce injuries, a per- 


in view of all the facts, 


[§§ 484-485 
As a general rule, it may be said 


It is sufficient 


So that where 


Ill. A. 439. 
Ilowa.—Fishburn v. Burlington, 
tk R. Co., 127 Iowa 483, 103 NW 
Me.—Marsh v. Great Northern 
Paper Co., 101 Me. 489, 64 A 844. 
Mo.—Hudson v. Union HBlectric 
Light; ete, Co., (A.): 284 <SW 869; 
Davis vy. Springfield Hospital, (A.) 


196 SW 104; Foley v. McMahon, 114 ; 


Mo. A. 442, 90 SW 113. 
Mont.—Reino v. Montana Mineral 
re Dev. Co.,. 38 Mont. 291,.99.-P 
853. ‘ 
Tex.—Gulf, etc., R. Co. v. Green, 
(Civ. A.) 141 SW 341. 
Utah.—Furkovich vy. Bingham Coal, 


ete, (Co. -c4> WWtah,/ 89," *t43 ee pl2de 
LRA1915B 426. 
130 Va. 392; 


Va.—Judy v. Doyle, 
108 SE 6. 

Wis.—Morey v. Lake Superior Ter- 
ee etc., Co., 125 Wis. 148, 103 NW 

“One negligent is charged with re- 
sponsibility, not only for such con- 
sequences as he foresees by ordinary 
forecast, but, if the negligent act is 
one which naturally might result in 
injury, it is not necessary that the 
doer of such act should have in mind 
all the particular results which 
might happen therefrom.” Armour 
v. Wanamaker, 202 Fed. 423, 425, 
120 CCA 529. 

[a] Other statement of rule.—lIf, 
after the injury is complete, such 
injury appears to have been a natu- 
ral and probable consequence of the 
negligent act or omission, the negli- 
gence is the proximate cause, al- 
though the person committing it 
could not have foreseen the particu- 
lar consequence. Fishburn yv. Bur- 


lington, ete., R. Co., 127 Iowa 483, 
103 NW 481; Smith v. St. Joseph 
R., etc, Co., 310 Mo. 469, 276 SW 


607; Walter v. Missouri Portland Ce- 
ment Co., (Mo.) 250 SW 587; Wash- 
burn v. Laclede Gas Light Co., 284 
Mo. 181, 223 SW 725; Benton v. St. 
Louis, 248 Mo. 98, 154 SW 473; Buck- 
ner v. Stock Yards Horse, etc., Co., 
221 Mo. 700, 120 SW 766; MacDonald 
v. Metropolitan St. R. Co., 219 Mo. 
468, 118 SW 78, 16 AnnCas 810; Dean 
v. Kansas City, etc., R. Co., 199 Mo. 
386, 97 SW 910; Combs v. Standard 
Oil Co., (Mo. A.) 296 SW 817; Helton 
v. Hawkins, (Mo. A.) 290 SW 91; 
Smith v. Greer, 216 Mo. A. 155, 257 
SW 829; Sneed v. Shapleigh Hard- 
ware Co., (Mo. A.) 242 SW. 696; 
Smith v. Ozark Water Mills Co., (Mo. 
A.) 288 SW 573; Washburn Laclede 
Gas Light Co., 202 Mo. A. 102, 214 
SW. 410; Davis v. Springfield Hospi- 
tal, (Mo. A.) 196 SW 104; Gulf, etc., 
R. Co. v. Green, (Tex. Civ. A.) 141 SW 
oe Judy v. Doyle, 130 Va. 392; 108 


Natural and probable consequences 
generally see supra § 482. 

96. Joint and several liability of 
persons whose concurring acts pro- 
duce injury see supra § 476. 

97. See cases infra note 98 et seq. 

98 U. S.—Kreigh v. Westing- 
house, 214 U. S. 249, 29 SCt 619, 53 
L. ed. 984 [rev on other grounds 152 
Fed. 120, 81 CCA 338, 11 LRANS 
684]; Camden, ete, R. Co. v. Brady, 
1 Black 62, 17 L. \ed. 84; Zopfi v. 
Postal Tel. Cable Co., 60 Fed. 987, 
9 CCA 308. j 

Ala.—Alabama Western R. 
Sistrunk, 85 Ala. 352, 5 S 79. 

Ariz.—Tucson Gas, etc., Co. v. Doe, 
28 Ariz. 140, 236 P 464, 468 [cit Cyc]; 
Mesa City vy. Lesueur, 21 Ariz. 532, 
190 P5738; 575; [cit Cyc]. 


Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Ark.—Helena Gas Co. 
104 Ark. 59, 147 SW 473. 

Cal, —Griffith v. Oak Ridge Oil Co., 
190 Cal. 389, 212 P 913; Merrill. v. 
Los Angeles Gas, etce., Co., 158 Cal. 
499, 111 P 534, 139 AmSR 134, 31 
LRANS 559; Learned y. Castle, 78, 
Cal. 454, 18 Pp 872, 21 P 11; Goehring 
Ve Rogers, 67 Cal. A263, 227) P 687; 
Bond v. San Francisco United R. 
Cos., 24 Cal. A. 157, 140 P 982. 

Colo.—Colorado Springs, ete.,. sR. 
Co. v. Cohun, 66 Colo. 149, 180 Pp 307, 
308 [cit Cyc]; Carlock v. Denver, 
ete. -iR., Cor, ‘Son Colo, -t46.:/1335 P1103. 

Conn.—Lombardi. v. Wallad, 98 
Conn= 510,120 A 291. 

D. C.—Metropolitan R. Co. v. Jones, 
1 App. 200. 

Fia.—Sea Board Air Line R. Co. 
v. Watson, 113 S 716; De Funiak 
Springs v. Perdue, 69 Fla. 326, 68 S 
234, 235 [quot Cye]. 

Ga.—Georgia R., ete., Co. v. Ryan, 
24 Ga. A. 290, 100 SE 714; Georgia 
R., ete., Co. v. Ryan, 24 Ga. A. 288, 
100 SE 713; Atlantic Coast Line R. 
Co. v. Daniels, 8 Ga. A. 775, 70 SE 
203. 

Ida.—Miller v. Northern Pac. R. 
Co., (24 Sida? 567,575, 9135. Pr 845,17 48 
LRANS 700, AnnCas1915C 1214 [cit 
CyeTn= 

Ill.—Thomas v. Chicago Embossing 
Co., 307 Ill. 134, 1838 NE 285; Fisher 
Vv. Chicago; éte:,.oR. Co.,) 290: Ill. 49; 
124 NE 831; Seith vy. Commonwealth 
Electric Co., 241 Ill. 252, 89 NE 425, 
132 AmSR 204, 24 LRANS 978; Miller 
v. Kelly Coal Co., 239 Ill. 626, 88 NE 
196, 130 AmSR 245 [aff 145 Ill. A. 
452]; Pennington v. Rowley Bros. Co., 
241 Ill. A. 58; Devlin v. Chicago City 
R. Co., 210 Ill. A. 7; Edwall v. Chi- 
cago, ete, R. Co., 208 Ill. A. 489; 
Stone v. Donk Bros. Coal, etc., Co., 
199 Ill. A. 64; Casey v. Chicago, 189 
Til. A. 188; Ranney v. Chicago, etc., 
R, Co., 158 Ill. A. 104. 

Ind.—Lake Erie, etc, R. Co. v. 
Hennessey, 177 Ind. 64, 97 NE 331; 
Cleveland, etc., R. Co. v. Wynant, 134 
Ind. - 681, 34 NE 569; Binford: v. 
Johnston, 82 Ind. 426, 42 AmR 508; 
Billman v. Indianapolis, etc., R. Co., 
76 Ind. 166, 40 AmR 230; Terre Haute, 
etc., Tract. Co. v. Hunter, 62 Ind. A. 
399, 111 NE 344; Vandalia Coal Co. 
v. Haverkamp, 52 Ind. A. 397, 98 NE 
643; Beaning v. South Bend Electric 
Co., 45 Ind. A. 261, 90 NE 786; Louis- 
ville, etc., R. Co. v. Davis, 7 Ind. A. 
222, 33 NE 451; Howe v. Ohmart, 7 
Ind. A. 32, 33 NE 466; Sullivan Coun- 
ty v. Sisson, 2 Ind. A. 311, 28 NE 374. 

Jowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 Iowa 498, 156 
NW 721; Pratt v. Chicago, etc., ist, 
Co., 107 Iowa 287, 77 NW _ 1064; 
Gould v. Schermer, 101 Iowa 582, 70 
NW 697. . 

Kan.—Sappenfield v. National Zinc 
Co., 94 Kan. 22, 24, 145 P 862. [cit 
Cyc]. 

Ky.—Nelson Creek Coal Co. Vv. 
Bransford, 189 Ky. 741, 225 SW 1070; 
Illinois Cent. R. Co. v. Skinner, 177 
Ky. 62, 197 SW 552 [certiorari den 
246 U. S. 663 mem, 38 SCt 333 mem, 
62 L. ed. 928 mem]; Louisville v. 
Arrowsmith, 145 Ky. 498, 140 SW 


1022. 
Me.—Neal v. Rendall, 100 Me, 574, 
217 Mass. 


62 A 706. 

Mass.—Burke v. Hodge, 

182, 104 NE 450; Galli v. Drapeu, 216 
Mass. 144, 1038 NE 304. 

Minn. —Palyo v. Northern Pac. R. 
Co., 144 Minn. 398, 175 NW 687, 689 
[quot Cyc]; McClellan v. St. Paul, 
etc., R. Co., 58 Minn. 104, 59 NW 978; 
Johnson vy. Northwestern Tel. Exch. 
Co., 48 Minn. 433, 51 NW 225. 

Miss.—Cumberland Tel., ete., Co. v. 
Woodham, 99 Miss. 318, 54S 390, 891 
[cit Cyc]. 

Mo.—Buckner _ Vv. Stock Yards 
Horse, etc., Co., 221 Mo. 700, 120 SW 
766; Hohimer v. City Light, etc., Co., 
218 Mo. A. 138, 262 SW 403; Start v. 
National Newspapers’ Assoc., (A.) 
253 SW 42; Godfrey v. Payne, (A.) 


v. Rogers, 


251 SW _ 133; Robison v. Floesch 
sige SiR Co., (A.) 242 SW 421; Miller 
United R. Co., 155 Mo. A. 528, 134 
Sw 1045; Parker v. United R. Co., 
154 Mo. A. 126, 133 SW 1387; Schmidt 
v. St. Louis Transit Coy 140 Mo. A. 
182, 120 SW 96; Fleddermann v. St. 
Louis Transit Co., 1384 Mo. A. 199, 
113 SW 11438; Meade v. Chicago, ete., 
R. Co., 68 Mo. A. 92. 
on™ -—Bosteder v. Duling, 213 NW 

N. J.—Buchanan. v. BV est Jersey R. 
Com b2uNe dq. Li: 216519: As 254: 

N. Y.—Rosebrock v. General Elec- 
tric ‘Con 2236) Ni} Y..227;,- 140: NE 57; 
Sweet v. Perkins, 196 N. Y. 482, 90 
NE 50; Sider v. General Electric €o., 
203 App. Div. 448, 197 NYS 98 [aff 
238 N. Y. 64, 143 NE 792]; Gardner 
v. Friederich, 25 App. Div. 521, 49 
NYS 1077 [aff 163 N. Y. 568 mem, 57 
NE 1110 mem]; Peo. v. Gaydica, 122 
Mise. 31, 203 NYS 2438. 

N. C.— Harwood v. Southern R. Co., 
192 N. C. 27, 1383 SE 180; Hinnant v. 
Tidewater Power Co., 187 N.C. 288, 
121 SE 540; Paul v. Atlantic Coast 
Line R. 'Co., 170: .N.i GC. 230, 233, 87 SE 
66, LRAI1916B 1079 [quot Cyc]. 

Oh.—Piqua v. Morris, -98 Oh. St. 42, 
120 NE 300, 7 ALR 129. 

Or.—Brown v. Oregon-Washington 
Rs eter Cor, 463: Or: 396; 2128 Py 38. 

Pa.—Gorman y. Charlson, 287 Pa. 
410, 415, 185 A 250, 252; Boggs v. 
Jewell Tea Co., 266 Pa. 428, 109 A 
666; Ott v. Boggs, 219 Pa. 614, 69 A 
61; Scott v. Hunter, 46 Pa. 192, 84 
AmD 542. 

S. C.—Settlement v. Southern R.- 
Carolina Div., 91 S. C. 147, 74 SE 137, 
138 [cit Cyc]. 

Tex.—O’Connor v. Andrews, 81 Tex. 
28, 16 SW 628; Boyles v. McClure, 
(Commn. A.) 243 SW 1080; Bleich v. 
Emmett, (Civ. A.) 295 SW 223; Berg- 
man Produce Co. v. American R. Ex- 
press Co., (Civ. A.) 262 SW 891; Ft. 
Worth, etc., R. Co. v. Smithers, (Civ. 
A.) 228 SW 637; Pullman Co. v. Mc- 
Gowan, (Civ. A.) 210 SW 842; Otis 
El. Co. v. Cameron, (Civ. A.) 205 SW 
852; Missouri, etc., R. Co. v. Cardwell, 
(Civ. A.) 187 SW 1073; Missouri, etc., 
R. Co. v. Ryon, (Civ. A.) 177 SW 525; 
Gulf, etc., R. Co. v. Green, (Civ. A.) 
1g1 SW 341; Producers’ Oil Co. v. 
Barnes, (Civ. A.) 181 SW _ 531, 533 
[eit Cyc]; Missouri, etce., f Co. v. 
Lasater, 53 Tex. Civ. A. 51, 115 SW 
103; Texas, etc., R. Co. v. Bellar, 51 
Tex. Civ. A. 154, 112 SW 3238; San 
Antonio, ete., R. Co. v. Trigo, 49 Tex. 
Civ. A. 523, 108 SW 1193; San An- 
tonio Gas, etc., Co. v. Speegle, (Civ. 
A.) 60 SW 884; San Antonio v. Por- 
ter, 24 Tex. Civ. A. 444, 59 SW 922; 
Eads v. Marshall, (Civ. A.) 29 SW 
170; San Antonio, etc., R. Co. v. Jazo, 
(Civ. A.) 25 SW 712. 

Vt.—Spinney v. Hooker, 92 Vt. 146, 
102 A’58, 56 [cit Cyc]. 

Wash.—Cole v. Gerrick, 62 Wash. 
226, 113 P 565, 66 Wash. 702, 119 P 
829; Pierson v. Northern Pac. R. Co., 
52 Wash. 595, 100 P 999. 

Wis.—Pennell v. Rumely Products 
Co., 159 Wis. 195, 149 NW 769; At- 
kinson y. Goodrich Transp. Co., 60 
Wis. 141, 18 NW 764, 50 AmR 352. 

{a] The rule of law is well set- 
tled that the mere fact that some 
other cause codperates with the neg- 
ligence of defendant to produce the 
injury does not absolve defendant 
from liability. His original wrong, 
concurring with some other cause, 
and both operating proximately at 
the same time in producing the in- 
jury makes him liable, whether the 
other cause was one for which de- 


fendant was responsible or not. 
Pratt v. Chicago, ete., R. Co., 107 
Iowa 287, 77 NW 1064. 

99. U. S.—Washington, etc., R. Co. 


v. Hickey, 166 U. S. 521, 17 SCt 661, 
41 L,) ed. 11201;) St: Louis, etc,,;; RCo. 
v. Commercial Union Ins. Co., 139 U. 
S;} 223, 11 (‘SCt 554, 35° L. ed. 154; 
Grand Trunk R. Co. v. Cummings, 
106 U. S. 700, 27 L. ed. 266; The Cape 


Race, 18 F. (2d) 79; Brown v. Coxe, 
75 Fed. 689; Southwestern Tel.,(,etes, 
Co: Vv. Robinson, 50 Fed. 810, 1 CCA 
684, 16 LRA 545. 

Ariz.—Phoenix R. Co. v. Beals, 20 
Ariz. 386, 181 P 379, 381 [cit Cyc]. 

Ark.—Arkansas Land, ete,,). Cor V. 
Cook, 157 Ark. 245, 347 Sw 1071; 
St. Louis, Otey eR. Co. v. Steel, 129 
Ark. 520, 197 SW 288; A. L. Clark 
Lumber Co. v. Hurst, 186 SW 619. 

Cal.—Learned v. Castle, 78 Cal. 454, 
18 P 872, 21 P 11; Seigel v. Hisen, 41 
Cal. 109; Goehring v. Rogers, 67 Cai. 
INP AS BY 227 P. 687. 

Colo. —Colorado Springs, ete., R. Co. 

Cohun, 66 Colo. 149, 180 P 307, 308 
leit Cyc]; Willson v. Colorado, ete., R. 


"Co., 57 Colo. ae 142 P 174; Clifford 


v. Denver, etc., R. Co., 


9 Colo. 333, 12 
Py 219% 

Conn.—Lombardi v. Wild, 98 Conn. 
510, 120 A 291. 

D. C.—Metropolitan R. Co. v. Jones, 
1 App. 200. 

Fia.—Sea Board Air Line R. Co. v. 
Watson, 113 S 716; De Funiak 
Springs v. Perdue, 69 "Fla. 326, 68 S 
234, 235 [quot Cyc]; Benedict’ Pine- 
apple Co. v. Atlantic Coast Line R. 
ce 55 Fla. 514, 46 S 732, 20 LRANS 


Ga.—Augusta v. Hudson, 94 Ga. 
135, 21 SE 289; Georgia R., etc., Co. 
Vv. Ryan, 24 Ga. A. 290, 100 SE 714; 
Georgia R., etc., Co. v. Ryan, 24 Ga. 
A. 288, 100 SE 713. 

Ida.-—Antler Wa COXA Ies Oa. epi. 
149 P 731. 

Ill.—Fisher v. Chicago, etc., R. Go., 
290 Ill. 49, 124 NE 8381; Washow v. 
Kelly Coal Co., 245 Ill. 516, 92 NE 
303; L. Wolff Mfg. Co. v. Wilson, 152 
Ill. 9, 98 NE 694, 26 LRA 229; Pull- 
man Palace Car Co. v. Laack, 143 Il. 
242, 32 NE 285, 18 LRA 215; Kanka- 
kee, etc., R. Co. v.. Horan, 131 Ill. 288, 


23 NE 621; Carterville v. Cook, 129 
Ill. 152, 22 NE 14, 16 AmSR 248, 4 
DRAG {2k WnloniiR. 25 ete... Co.wiw. 
Shacklet, 119 Ill. 232, 10 "NE 896; 
Peoria v. Simpson, 110 Ill. 294, 51 
AmSR 683; Wabash, etc., R. Co. Vv. 


Shacklet, 105 Ill. 364, 44 AmR 791; 
Lacon vy. Page, 48 Ill. 499; Blooming- 
ton v. Bay, 42 Ill. 503; Joliet v. Ver- 


ley, 35 Ill. 58, 85 AmD 342; Kittier 
wiy Chicago, Jetc.,).R.sCo.,° 203. dll A. 
439; Wells Bros. Co. v. Flanagan, 


139 Ill. A. 287 [aff 237 Ill. 82, 86 NE 
609, 127. AmMSR 315]; West Chicago 
St. R. Co. v. Dedloff, 92 Ill. A. 547; 
McGary y. West Chicago St. R. Co., 
85 Ill. A. 610; North Chicago St. R. 
Co. v. Dudgeon, 83 Ill. A. 528 [aff 184 
Ill. 477, 56. NE 796]; Flora v. Pruett, 
81 Ill. A. 161; Murdock v. Walker, 43 
Ill. A. 590. 

Ind.—Inland Steel Co. v. King, 184 
Ind, 294, 110 NE 62; King v. Inland 
Steel Co., 177 Ind.:201, 96 NE 387, 
97 NE 529; Grand Trunk Western R. 
Co. v. Poole, 175 Ind. 567, 575, 93 NH 
26 [cit Cyc]; _Boone County v. 
Mutchler, 137 Ind. 140, 36 NE 534; 
Louisville, ete., Ferry Co. v. Nolan, 
135 Ind. 60, 34 NE 710; Cleveland, 
ete., R. Go. v. Wynant, 134 Ind. 681, 
84 NE 569; Pittsburgh, etc., R. Co. 
v. Spencer, 98 Ind. 186; Terre Haute, 
etc., R. Co. v. Buck, 96 Ind. 346, 49 
AmR 168; Albion v. Hetrick, 90 Ind. 
545, 46 AmR 230 [cit Crawfordsville 
v. Smith, 79 Ind. 308, 41 AmR 612]; 
Billman v. Indianapolis, etc., R. Co., 
76 Ind. 166, 40 AmR 2380; Sarber v. 
Indianapolis, 72 Ind. A. 594, 126 NE 
330; Terre Haute, etc., Tract. Co. v. 
Hunter, 62 Ind. A. 399, 111 NE 344; 
McMillen v. Hall, 59 Ind. A. 545, 109 
NE 424; Indianapolis Tract., etc., Co. 
v. Springer, 47 Ind. A. 35, 93 NE 707; 
Beaning v. South Bend Electric Co., 
45 Ind. A. 261, 90 NE 786; Howe v. 
Ohmart, 7 Ind. A. 32, 33 NE 466; 
Noblesville Gas, etc., Co. v. Teter, 1 
Ind, A: 322,27 NE 635. 

*Iowa.—Donnelly v. Ft. Dodge Port- 
land Cement Corp., 168 Iowa 393, 148 
NW 982; Pratt v. Chicago, etce., R. 
Co., 107 Iowa 287, 7% NW 1064; Gould 
v. Schermer, 101 Iowa 582, 70 NW 
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that his negligence is an efficient cause,’ without | which the injury would not have resulted,’ to as 


697; Kitteringham v. Sioux City, etc., 
R. Co., 62 Iowa 285, 17 NW 585. 

Kan.—-Sappenfield v. National Zinc 
Co., 94 ‘Kan. 22, 24, 145° P862 -[eit 
‘Cyc]; Kansas City v. Slangstrom, 53 
Kan. 431, 36 P 1706; Atchison v. King, 
9 Kan. 550; Clay Centre v. Jevons, 2 
Kan. A, 568, 44 P 745. 

Ky.—-Overton v. Louisville, 221 Ky. 
289, 298 SW 968; Beiser v. Cincinnati, 
etc., R. 'Co., 152. Ky. 622, 153 SW 742, 
745, 44 LRANS 1050 [cit Cye]; Wood 
vy. Cumberland Tel., etc., Co., 151 Ky. 
97, 79, 151° SW .29* [cit Cyc]; Louis- 
villt v. Bridwell, 150 Ky. 589, 150 SW 
672; Watson vy. Kentucky,  etc., 
Bridge, etc., Co., 137 Ky. 619, 632, 126 
SW 146, 129 SW 341 [cit Cyc]; Cen- 
tral Pass. R. Co. v. Stevens, 22 SW 
312, 14 KyL 803. 


La.—Kennedy v. Mason, 10 La. 
Ann, 519. j 

Me.—Allison v. Hobbs, 96 Me. 26, 
51 A 245; Lake v. Milliken, 62 Me. 
240, 16 AmR 456. 

Mad.—Brawner v. Hooper, 151 Md. 


579, 185 A 420; Baltimore City Pass. 
R. Co. v. Kemp, 61 Md. 74. 
Mass.—Burke v. Hodge, 217 Mass. 
182, 104 NE 450; Hayes v. Hyde Park, 
-153 Mass. 514, 27 NE 522, 12 LRA 
249; Flagg v. Hudson, 142 Mass. 280, 
&§ NE 42, 56 AmSR 674; Denison v. 


Lincoln, 181 Mass. 236; Horne v. 
Meakin, 115 Mass. 326; Titcomb v. 
Fitchburg. R.: Co., 12 Allen 254; 


Eaton v. Boston, etc., R. Co., 11 Allen 
500, 87 AmD 730;.Sherman vy. Fall 
River Iron Works Co., 5 Allen 213; 
Powell v. Deveney, 3 Cush. 300, 50 
AmD 738; Palmer v: Andover, 2 Cush. 
600. 

Minn.—Palyo v. Northern Pac. R. 
Co., 144 Minn. 398, 175 NW 687, 689 
[quot Cyc]; Laine v. Consolidated 
Vermillion, etc., Co., 123 Minn. 254, 
143 NW 783; Johnson v. Northwest- 
ern Tel. Exch. Co., 48 Minn. 438, 51 
NW 225; Flaherty v. Minneapolis, 
etc., R. Co.,.39: Minn. 328, 40 NW 160, 
12.-AmSR 654, 1 LRA 680; Campbell 
v. Stillwater, 32 Minn. 308, 20 NW 
320, 50 AmR 567;. Johnson v. Chi- 
cago, etc., R. Co., 31.Minn. 57, 16 NW 
488; Griggs v. Gleckenstein, 14 Minn. 
~81, 100 AmD 199; McMahon v. David- 
son, 12 Minn. 357. 

Miss.—Mobile, etc., R. Co. v. Me- 
Arthur, 43 Miss. 180; Heirn v. Mc- 
‘Caughan, 32 Miss. 17, 66 ‘AmD 588; 

Mo.—Carr v. St. Louis Auto Sup- 
«ply Co., 293.-Mo. 562, 239 SW 827; 
Krehmeyer:v. St. Louis Transit Co., 
220 Mo. 639, 120.SW 78; Newcomb v. 
New York Cent., etc., R. Co.,.169 Mo. 
409, 69 SW. 348; Ellet v. St. Louis, 
etc., R.::Cov, -76 Mo. 518; Bopp ‘v. 
Standard Sanitary Mfg. Co., (A.) 
299 SW 137; Ballard v. Kansas City 
Power, etc., Co,,..(A.) 298 SW 131; 
Waggoner v. Bank of Bernie, (A.) 281 
SW 130. 

Mont.—Birseh v. Citizens’ Electric 
Co., 36 Mont. 574, 93 P 940. 

Nebr.—Davis v. Union Pac. R. Co., 
99 Nebr. 769, 157 NW 964. 

N. H.—Tetreault v. Gould, 138 A 
544; Jewell v. Grand Trunk’R. Co., 55 
N. H. 84; Hooksett v. Amoskeag Mfg. 
Co., 44 N. H. 105; Clark. v. Barrington, 
41 N. H. 44. 

N.. J.—Hammill v. Pennsylvania R. 
Co:, 56 (NioJ: Wu. 370, 29° A D511, 24 
LRA 531; Buchanan v. West Jersey 
RD CO.) 1625 Neti Sie das 265, 19 Arab» 
Cuff v. Newark, etc., R. Co., 35 N. J. 
a ie 10 AmR 205 [aff 35 N. J. L. 

74). 
, N. Y.—Rosebrock v. General Elec- 
tric Co., 236°N.:Y.. 227, 140 NE 571; 
Dixon v. Brooklyn City, etc., R. Co., 
100 N. Y. 170,.38 NE 65; Ring v. Co- 
hoes, 77 N. Y. 88, 38 AmR. 574; Slater 
v. Mersereau, 64 N. Y. 138; Pollett v. 
Long, 56 N. Y..200; Barrett v. Third 
Ave.--R. Co., 45, N. Y. 628; Austin: v. 
New Jersey Steamboat Co.,-43 N. Y. 
-75, 3 AmR 663; Webster v. Hudson 
River R. Co., 38. N. Y. 260; Sheridan 
v. Brooklyn City, ete, R. Co., 36 N. 


Y. 39, 983 AmD 490, 1 Transcr. A. 49, 
34 HowPr 217; Creed v. Hartmann, 
29 N. Y. 591, 86 AmD 341; Colegrove 
v. New ‘York, etc., R.‘'Co.,) 20. ‘N.Y. 
492, 75 AmD 418; Chapman v. New 
Haven R. Co., 19 N. Y. 341, 75 AmD 
344; Button v. Hudson River R. Co., 
18 N. Y. 248; Thompson v. Bath, 142 
App. Div. 331, 126 NYS 1074 [aff 205 
N. Y. 5738 mem, 98 NE 1117 mem]; 
Swanton vy. Hastings Pavement Co., 
129 App. Div. 553, 114 N¥S 443; 
Demarest v. Forty-Second St., etc., 
R.. Co.,' 104’ ‘App. Div.' 503,° 98° NYS 
663; Halstead v. Warsaw, 43 App. 
Div. 39, 59 NYS 518; DeVinney v. 
Corey, 1 Silv. Sup. 148, 5 NYS 289 
f[aff.127 N. Y. 655 mem, 28 NE 254 
mem]; Rosenholz v. Frank G. Shat- 
tuck Co., 112 Misc. 468, 183 NYS 23; 
McNaughton v. Metropolitan St. R. 
Co., 22 Misc. 700, 49 NYS 1102; Quill 
v. Empire State Tel. Co., 138 Misc. 
435, 34 NYS 470 [aff 92 Hun 539, 37 
NYS 1149 (rev on other grounds 159 
N. Y. 1,538 NE 679)]; Roe v.. Crim- 
mins, 8 Misc. 496, 28 NYS 750. 

N. C.—Albritton v. Hill, 190 N. C. 
429, 130 SE 5; Hinnant v. Tidewater 


Power Co., 187 N. C. 288, 121 SE 540;' 


Southern Mirror Co. v. Norfolk, etc., 
R. Co., 176 N. C. 397,97 SEH 47; Har- 
vell v. Weldon Lumber Co., 154 N. C. 
254, 70 SE 389. 

Oh.—Hocking Valley R. Co. v. Hel- 
ber, 91 Oh. St. 231, 110 NE 481; Ohio, 
ete., Torpedo Co. v. Fishburn, 61 Oh. 
St. 608, 56 NE 457, 76 AmSR 437; 
Home Ins. Co. v. Pittsburgh, etc., R. 
Co., 4 OhNPNS 373. 

Or.—Strauhal v. Asiatic SS. Co., 
48 Or. 100, 85 P 230. 

Pa.—Kindell v. Franklin Sugar Re- 
fining” Co. 286° Pa. 359,133 A 566; 
Propert v.. Flanagan, 277 Pa. 145, 120: 
A /78337 Sturgis “v. ‘Kountz,.°165  Pa.! 
358, 30 A 976, 27 LRA 390; Koelsch v. 
Philadelphia Co., 152 Pa. 355, 25 A 
522, 34 AmSR 653, 18 LRA 759; Bunt-, 
ing v. Hogsett, 139 Pa. 368, 21 A 31, 
33, 34, 23 AmSR 192,-12 LRA 268; 
Carlisle v. Brisbane, 113 Pa. 544, 6 A 
372, 57 AmR 483; Baltimore, etc., R. 
Co. v. Sulphur Spring Independent 
School Dist., 96 Pa. 65, 42 AmR 529; 
North Pennsylvania R. Co. v. -Ma- 
honey, 57° Pa. 187; Scott v. Hunter, 
46 Pa. 192, 84 AmD 542; Dorety gv. 
Horrocks, 65 Pa. Super. 572. 

R. I.—wWillis v. Providence Tele- 
moe Pub: Go.,’ 20: Ri Ie 2859) 388i nA 
947. 

S. D.—Chiles ‘vv. Rohl, 47-S. D. 580,, 
201 NW 154. 

Tenn.—Columbia, ete., Turnp. Co. 
v. English, 139 Tenn. 634, 202 SW 
925; Snyder v. Witt, 99 Tenn, 618, 
42 SW 441. 

Tex.—O’Connor v. Andrews, 81 
Tex. 28,.16 SW 628; Gulf, ete, R. Ca. 
v. McWhirter, 77 Tex. 356, 14. SW 
26, 19 AmSR 755; Amarillo Tract. Co. 
v. Russell, (Civ. A.) 290 SW 905; 


Citizens’ R. Co. v. Creasy, (Oiv. A.) 
27 SW 945. 
Utah.—Griffiths v. Clift, 4 Utah 


462, 11 P 609. 

Vt.—Woodcock v. Hallock, 98 Vt. 
284, 127 A 380. 

Va.—BEtheridge v. Norfolk Southern 
R. Co., 143 Va. .789, 129 SE 680. 

Wash.—Howe v. West Seattle 
ene, etc., Co., 21 Wash. 594, 59 P 

vo. 

W. Va—Day v. Louisville Coal, 
etc., Co.; 60: Wy Vay 27, 63: SE iT76, 
10 LRANS 167; Sheff v. Huntington,! 
16 W. Va. 307. 

Wis.—McNamara v. Clintonville, 62 
Wis. 207, 22° NW 472; 51 AmR 722; 
Stewart v. Ripon, 88 Wis. 584. 

Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 75; 201. P 165,/171, 1018 [cit Cyc]. 

Eng.—Burrows v. March Gas, etc., 
Go, Le BR... 6b. Exch. WO7 “(att aly ss 7 
Exch. 96]; Lynch yv. Nurdin, 1 Q. B. 
29, 41 ECL 422, 113 Reprint 1041; 
Hughes v. Macfie, 2°;H. & C. 744, 159 
Reprint 308; Mathews v. London St.’ 
Tramways Co. 58 L.) J. Q. B. 12; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note‘number, a 


Davies v. Mann, 10 M. & W. 546, 152 
Reprint 588, 19 ERC 190. 

Can.—Prescott v. Connell,, 22 Can. 
S. Cr lary 

N. B.—Fulton vy. Fegeles-Bellows 
Engineering Co., Ltd., 46 N. B. 249. 

Acts of third persons see infra 

486. 

: 1. Ariz.—Mesa City v. Lesueur, 
21 Ariz. 582, 190 P5783, 575 [eit Cye]- 

Fla.—Starling v. Gainesville, 90 
Fla. 618, 106 S 425; De Funiak 
Springs v. Perdue, 69 Fla. 326, 68 S 
234, 235 [quot Cye]. 

Ill.—Fisher v. Chicago, etc., R. Co., 
290 Ill. 49, 124 .NE 831; Miller v. 
Kelly Coal Co., 239 Ill. 626, 88: NE 
196, 130 AmSR 245; Ford v. Hine 
Bros. Co., 237 Ill. 463, 86 NE 1051; 
Commonwealth Electric Co. v. Rose, 
214) Tl), 9645,973 NBL L780;4Soliet -v. 
Shufeldt, 144 Ill. 403, 32 NE 969, 36 
AmSR 453, 18 LRA 750; Chicago City 
R. Co. -v. O’Donnell, 109 Til. A. 616 
{aff 207 Ill. 478, 69 NE 882]. 

Ind.—Cook v. Ormsby, 45 Ind. A. 
352, 89 NE 6525. 

Iowa.—Swaim v. Chicago, ete., R. 
Co., 187 Iowa 466, 174 NW 384, 170 
NW 296 [certiorari den 252 U. S. 577 
mem, 40 SCt 344 mem, 64 L. ed. 725 
mem]; Madden v. Saylor .Coal Co., 
133 Iowa 699, 111 NW 57; Burk v. 
Creamery Package Mfg. Co., 126 Iowa 
730, 102 NW 793, 106 AmSR 377. 

Ky.—Nelson Creek Coal Co. v. 
erp ona £89.) Key si 4i = 225% Sv 

Minn.—Tvedt v. Wheeler, 70 Minn. 
161, 72 NW 1062; McMahon v. David- 
son, 12. Minn. 357. 

Mo.—Godfrey v. Payne, (A.) 251 
SW. 133: ; 

N..Y.—Sweet v. Perkins, 196 N. Y- 
482, 90 NE 50; Rider v,- Syracuse 
Rapid) Transit RicCo., i171 Nv ¥.c189, 
63 NE 886, 58 LRA 125; Ehrgott v. 
New York, 96 N. Y. 264, 48 AmR 622 
[rev 66 HowPr 161]; Ring v. Cohoes, 
77 N.Y. 88,.33 AmR 574; Rossiter v. 
Peter Cooper’s Glue Factory, 155 App. 
Div. 413, 140 NYS 296. 

Oh.—Keifer v. Cleveland. R. Co., & 
@h. Ai i272. 

Tex.—Southern Tract. Co. v. Glenn, 
(Civ. A.) 220 SW 798; Southern. Kan- 
sas R. Co. v. Barnes, (Civ. A.) 173 
SW 880; St. Louis Southwestern R. 
Co. v. Wilkes, (Civ. A.) 159 SW 126; 
Missouri, etc., R. Co. v.. Williams, 
(Civ. A.) 117 SW 1043 [aff 103 Tex. 
228, .125 SW 881]; Fentiman § vy. 
Atchison, etc.,, R. Co., 44 Tex. Civ. A. 
455, 98 SW 939; Ray v. Pecos, etc., R. 
Co., 40 Tex. Civ. A. 99, 88 SW 466; 
Pacific Express Co. v. Darnell, (Civ. 
A.) 6 SW 765. 

Wis.—Coel v. Green Bay Tract. .Co., 
147 Wis. 229, 133 NW 23. 

[a] Courts will not indulge refine- 
ments and subtleties as to causation, 
if they tend to defeat claims of natu- 
ral justice, but will adopt the prac- 
tical rule that the efficient and pre- 


dominating cause, although subordi- | 


nate and dependent causes may have 
occurred, must be looked to in deter- 
mining the rights and liabilities of 
the parties. Cook v. Ormsby, 45 Ind. 
A. 352, 89 NE 525. : 

[b] Tllustration.—If there was a 
proximate and discoverable cause at- 
tributable to defendant’s negligence, 
which the evidence warrants the jury 
in finding was sufficient to produce, 
and may have produced, the injury, 
it is no defense to show the existence 
of another cause adequate to that 
end, and for which defendant is not 
responsible. Brehm vy. Great West- 
ern R. Co., 34 Barb. (N. Y.) 256. 

2. Ariz.—Mesa City v. Lesueur, 24 
Ariz. 532, 190° P 573, 575 [cit Cyc]. 

Ark.—Bona v. S. R..Thomas Auto 
Co., 137. Ark. 217, 208 SW 306; St. 
Louis, etc. R. Co. v. Steel, 129 Ark. 
520, 197 SW 288; A. Li. Clark Lum- 
ber Co. v. Hurst, 186 SW 619; Helena 
Gas. Co. v. Rogers, 104 Ark, 59, 147 
SW 473. ’ ; 


E 


§§ 485-486] 


great an extent,? and that such other cause is not. 
attributable to the person injured.* 
appear that the person sought to be charged was 
responsible for one of the causes which resulted 
The coneurring negligence of an- 
other cannot transform the remote into the proxi- 


in the injury.® 


Colo.—Carlock vy. Denver, 
Co., 55 Colo. 146, 183 P 1103. 

Fla.—Starling v. Gainesville, 90 
Fla. 613, 106 S 425; De Funiak 
Springs v. Perdue, 69 Fla. 326, 68 S 
234, 235 [quot Cyc]. 

Ill.— Miller v. Kelly Coal Co., 239 
Till. 626, 88 NE 196, 130 AmSR 245; 
Ford v. Hine Bros. Co., 237 Ill. 463, 
86 NE 1051; Illinois Cent. R. Co. v. 
Siler, 229 ll. 390, 82: NE 362, 15 
LRANS 819, 11 AnnCas 368; Joliet 
v. Shufeldt, 144 Ill. 403, 32 NE 969, 
36 AmSR 458, 18 LRA 750; Kittier v. 
Chicago, ete., R. Co., 203 fll. A. 439; 
Stone v. Donk Bros. Coal, etc., Co., 
199 lll. A. 64; Annen v. McLaughlin, 
189 Ill. A. 261; Chicago City R. Co. v. 
O’Donnell, 109 Ill. A. 616. 

Ind.—Ft. Wayne, etc., Tract. Co. v. 
Parish, 67 Ind. A. 597, 119 NE 488. 

Iowa.—Madden v. Saylor Coal Co., 
133 Iowa 699, 111 NW 57; Burk v. 
Creamery Package Mfg. Co., 126 Iowa 
730, 102 NW 798, 106 AmSR 377. 

Ky.—Nunan v. Bennett, 184 Ky. 
591, 212 SW 570. 

Minn. —Campbell Vv. Stillwater, 32 
Minn. 308, 20 NW 320, 50 AmR 567. 

Mo.—Buckner _ v. Stock Yards 
Horse, ete., Co., 221 Mo. 700, 120 SW 
766; Holmes v. Missouri Pac. R. Co., 


etce., R. 


207 Mo. 149, 105 SW 624; Thompson 
'v. Slater, 197 Mo. A. 247, 193 SW 
O71 


Nebr.—Koehn _ v. 114 
Nebr. 106, 206 NW 19. 

* N. Y.—Sweet v. Perkins, 196 N. Y. 
482, 90 NE 50; Rider v. Syracuse 
Rapid Transit R. Goy TaN. Wi 134, 
63 NE 836,58 LRA 125; Ehrgott v. 
New York, 96 N. Y. 264, "48 AmR 622 
[rev 66 HowPr 161]; Ring v. Cohoes, 
BEINGS LIM 835%. 33 AmR 574; Clark v. 
Highth Ave. R. Co., 36 N. Y. 135,693 
AmD 495; Johnson vy. Hudson Bd. of 
ducation, 210 “Apps Div. 723, 206 
NYS 610; "Hall v. New York Tel. Co., 
159 App. Div. 53, 144 NYS 322 [rev 
on other grounds 214 N. Y.049, 108 
NPE 182, LRA1915E 191]; Rossiter Vv. 
Peter Cooper’ s Glue Factory, 155 App. 
Div. 413, 140 NYS 296: 

N. C.—-Parwood v. Southern R. Co., 
192 N. C. 27, 1383 SE 180; Harvell v. 
Weldon Lumber Co., 154 N. C. 254, 70 
SE 389. 

Oh.—Piqua v. Morris, 98 Oh. St. 42, 
120 NE 300, 7 ALR 129; Hocking 
Valley R. Co. v. Helber, 91 Oh. St. 
231, 110 NE 481. 

Pa.—Eagle Hose Co. v. 
Light Co., 33 Pa. Super. 581. 

Ss. D.—Chiles v. Rohl, 47 S. D. 580, 
201 NW 154. 

Tex.—Bergman Produce Co. v. 
American R. Express Co., (Civ. A.), 
262 SW 891; Padgett v. Young Coun- 
ty, (Civ. A.) 204 SW 1046, 1053 [cit 
Cyc]; St. Louis Southwestern R. Co. 
v. Wilkes, (Civ. A.) 159 SW 126; 
Missouri, etc., R. Co. v. Williams, 
(Civ. A.) 117 SW 1043 [aff 103 Tex. 
228,125: “SW _»881];. Bentiman™ ‘v. 
‘Atchison, ete., R. Co., 44 Tex. Civ. A. 
455, 98 SW 939; Galveston, etc., R. 
Co. v. Vollrath, 40 Tex. Civ. A. 46, 89 
SW 279. 

Wash.—Hellan vy. Supply Laundry 
Co., 94 Wash. 683, 163 P 9. 

Wis. —Geuder, ete., Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW 835; Coel 
v. Green Bay Tract. Co., 147 Wis. 
229, 133 NW 23. 

Man.—Edwards v. Central Dray 
Co., 32 Man. 193, 68 DomLR 462, 
[1922] 2 WestWkly 758. 

And see cases supra note 99. 

[a] .Bach cause is a proximate 
cause where several efficient causes 
contribute to an injury and without 
the operation of each the injury 
would not have occurred. Hardin y. 
Rust, (Tex. Civ. A.) 294 SW 625; 


Hastings, 


Electric 


238 Pa. 448, 


NEGLIGENCE 


But it must | bility therefor.® 


current Cause. 


El] Paso Electric Co. v. Sawyer, (Tex. 
Civ. A.) 291 SW. 667; Amarillo 
Tract. Co. v. Russell, (Tex: Civ. : A.) 
290 SW 905; Latta v. Bier, (Tex. Civ. 
A.) 281 SW 240; Great West Mill, 
etc., Co. vy. Hess, (Tex. Civ. A.) 281 
SW. 234. 

[b] Where one cause is actionable 
and the other not.—Where two 
causes are set in motion, one of 
which, in case of damage to a per- 
son because of it, is actionable, and 
the other not, and the two lose their 
identity by merger, and, so united, 
reach one in his property or person, 
and cause him damage under such 
circumstances that, had the cause of 
actionable nature not existed, the 
other would have reached the point 
of injury and caused the damage 
just the same, the person damnified 


is remediless. Geuder, etc., Co. v. 
es 147 Wis. 491,°133 NW 
35. 


3. Geuder, etc., Co. v. Milwaukee, 


4 Fla.—De Funiak Springs v. 
Perdue, 69 Fla. 326, 68 S 234, 235 
[quot Cyc]. 

N. H.—Hooksett v. Amoskeag Mfg. 
Co3644 Net 1105: 

N. Y.—Schermerhorn y. New York 
Cent., ete., R.'Co.,..33 App. Div. 17, 53 
NYS 279. 

N. C.—wWhite .v. Carolina Realty 
Co., 182 N. C. 536, 109 SH 564. 

Pa.—Eagle Hose Co. Vv. Hlectric 
Light Co., 33 Pa. Super: 581. 

Contributory negligence as proxi- 
mate cause see infra §§ 528, 529. 

5. Fla.—De Funiak Springs Vv. 
Perdue, 69 Fla. 326, 68:S 234, 235 
Laquot Cyc]. 

Ida:—Antler vi, Cox, 27; Ida.;.517, 
L49;; Pept. 

Ill.—Thomas y. Chicago Embossing 
Co., 307 Ill. 134, 188 NH 285; Fisher 
v. Chicago, ete, R. Co., 290 Ill. 49, 
124 NE 831; Brunnworth v. Kerens- 
Donnewald Coal Co., 260 Ill. 202, 108 
NE 178; Waschow Vv. Kelly Coal Co., 
245 Ill. 516, 92 NE 308; Casey v. Chi- 
cago R. Co., 184 Ill. A, 439; Alexander 
v. Mandeville, 33 Ill. A, 589. 

Mo.—Pierce v. Michel, 


187 

N. Y.—Laidlaw v. Sage, 158-N. Y. 
73, 52 NE 679, 44 LRA 216; Grant v. 
Pennsylvania, ete,, Canal, ,etc, Co., 
L383 JN: 4 War 657, 631 ‘NE 220; Ayres Vv. 
Hammondsport 130 N. Y. 665, 29 NE 
265; Taylor v. Yonkers, 105 N. Y..202, 
11 NE 642, 59 AmR 492; Searles v. 
Manhattan R. Co., 101 N. Y. 661, 5 
NE 66; Ring v. Cohoes, 77 N. Y. 83, 
33 AmR 574; Pickard v. Collins, 33 
Barb. 444; Cordelia v. Dwyer, 9 Misc, 
399, 29 NYS 1073 [aff 153 N. Y. 689 
mem, 48 NE 1105 mem]; Mahan vy. 
Brown, 13 Wend. 261, 28 AmD 461. 
be Pa.—Ott v. Boggs, 219 Pa. 614, 69 

6 

Va.—Consumers’ Brewing Co. v. 
Doyle, 102 Va. 399, 46 SH 390; Nor- 
folk, éte., ene Vs Poole, 100 Va. 148, 
40 SE 627, 

“When damages claimed in an ac- 
tion are occasioned by one of two 
causes, for one of which the defend- 
ant is responsible, ang for the other 
of which he is not responsible, the 
plaintiff must fail if his evidence 
does not show that the damage was 
produced by the farmer cause,” 
Laidlaw v. Sage, 158 N. Y. 73, 101, 52 
NE. 679, 44 LRA 216, 

6 Davis v. Schroeder, 291 Fed. 
47; Cole v. German Sav., etc., Soc., 
124 Fed. 113, 59 CCA 593, 63 DRA 
416; De Funiak Springs v. Perdue, 69 
Fla. 326, 68 S 284, 235 [quot Cyc]; 
Thubron’ v. Dravo Contracting Co., 
86 A 292, 44 LRANS 
699, AnnCas1914C 252; "Fort Worth, 
etc., R. Co. v. Lemons, (Tex. Civ. A.) 


60 Mo. A. 


[45 C. J:] 923 


mate cause of an. injury or’ create or increase lia- 


[§ 486] b. Nature of, and Responsibility for) Con- 
Under the above rules’ the cause 
concurring with defendant’s negligence may be the 
negligent act of a third person,® if the act of 


258 SW 1095, 1098 [quot Cyc]. 

7. See supra § 485, 

8 U. S.—Wilmington Star Min. 
Co. v. Fulton, 205 U. S. 60, 27 ;SCt 
412, 51 L. ed. 708; Standard Oil Co. v. 
Rw bs Pitcher Co., 289. Fed. 678; 
Alaska Treadwell Gold Min. Co. Vv. 
Mugford, 270 Fed. .753; Pittsburgh R. 
Co. v. Givens, 211 Fed. 885, 128 CCA 
263; Wells v. Zimmer, 186 Fed. 130, 
108 CCA 242; Memphis Cons. Gas, 
ete., Co, v. Creighton, 183 Fed. 552, 
106 CCA 98; Sea Ins. Co. v. Vicks- 
burg, -etc.,. R. Co.,.159. Fed. 676, 86 
CCA 544, 17 LRANS 925; Cole y. Ger- 
man Sav., etc., Soc., 124’ Fed. 113,:59 
CCA 593,.63 LRA 416; Choctaw, etc., 
R. Co. v. Holloway, 114 Fed. 458, 52 
CCA 260 [aff 191 U. S, 334, 24 ‘SCt 
102, 48 L. ed. 207]; Chicago, ete., R. 
Co. v. Sutton, 63 Fed. 394, 11 CCA 251. 

Ala.—Jones v. Finch,.128 Ala. 217, 
29 S 182. 

Ariz.—Mesa City vy. Lesueur, 21 
Ariz. .532,,190 P.573;. 575. [eit. Cye]: 

Cal.—Merrill v. Los Angeles Gas, 
etc., Co., 158 Cal. 499,111 PRP 534, 139 
AmSR 134, 31 LRANS 559; Pastene 
v. Adams, 49 Cal. 87;- Truitner - v. 
Knight, (A.) 257 P 447, 451; Goehring 
v. Rogers, 67 Cal. A. 253, 227 P 687; 
Spear v. San. Francisco United R. 
Cos., 16 Cal. A. 637, 117 P:956. 

Colo.—Colorado Mortg., ete., Co. v. 


Giacomini, 55 Colo. 540, 136 P 1039, 
LRAI1915B 364. 

Conn. — Lombardi v. Wallad, 98 
Conn. 510, 120 A 291. 18 : 

D. C.— Metropolitan Ry Cove 
Jones, 1 App. 200.. 

Fla.—Starling v. Gainesville, 90 
Fla. 613, 106 S 425; De. Funiak 


Springs v. Perdue, 69 Fla. 326, 68 S 
234, 235 [quot Cyc]. 

Ga.—Georgia R.,, ete. Co. ve Ryan, 
24.Ga. A. 290, 100 SE 714; Georgia 
R., ete., Co, v. Ryan, 24- Gas A, 288, 
100 SE 713. 

Ida.—McCarty v. ae City Canal 
Co., 2 Ida. 245, 10 PB 62 

Ill. —Brunnworth Vv. worn Donne- 
wald Coal Co., 260 Ill. 202, 103 NE 
178 [aff 169 Ill. A. 5 Balin Schlauder v. 
Chicago, etc., Tract. Co. 253 Tl. 154, 
97 NE 233 [rey 160 Ill. A. 309]; Mil- 
ler v. Kelly Coal Co., 239, Ill. 626, 88 
NE 196, 1830 AmSR 245; Ford v. Hine 
Bros. Co., 237 Ill. 4638, 86 NE 1051; 
American Express Co, y. Risley, 179 
Ill. 295, 53 NE 558; Joliet v. Shufeldt, 
144 Ill. 403, 832 NE 696, 36 AmSR 453, 


18 LRA 750; Pullman Palace Car Co. 


v. Laack, 143 Ill. 242, 32 NE 285, 18 
LRA 215; Aurora y. Hillman, 90 Il. 
61; Harrold v. Clinton Gas, etc., Co., 
205 Ill. A. 12; Wold v. Pilsen Foun- 
dry, ete., Works, 194 Ill. A: 331; Wells 
Bros. Co. v. Flanagan, 139 Ill. A. 237 
[aff 237 Ill. 82, 86 NE 609, 127 AmSR 
315]; Chicago City R. Co. v. O’Don- 
nell, 109 Ill. A. 616 [aff 207, Ill. 478, 
69 NE 882]; St... Louis Nat. Stock 
Yards v. Godfrey, 101 Ill, A. 40 [aff 


198 Ill, 288, 65 NE 90]. 
Ind.—Lake Brie, etc., R. Co. v. Mc- 
Conkey, 62 Ind, A, 477, 113 NE 24; 


MeMillen v. Hall, 59 Ind. A. 545, 109 
NE 424; Wabash R..Co. v. McNown, 
53 Ind. A. 116, 99 NE 126, 100 NE 
383; Beaning v. South Bend Electric 
Co., 45 Ind. ,A. 261, 90 NE..786; Lo- 
gansport, etc., Natural Gas Co. ‘v. 
Coate, 29 Ind. A, 299, 64.NE 638; 
South Bend Mfg. Co. v..,Liphart, 13 
Ind. A. 185,.39 NE 908. 

Iowa.—Haase v. Morton, 138 Iowa 
205, 115 NW 921, 16 AnnCas. 350. 

Kan. —Murray vy. Empire Dist. Elec- 
trie Co., 96 Kan. 336, 150 P 533, 534 
Leit “Oye, 

Ky.—Brown v. Chesapeake, etc,, R. 
Co. 135, Ky 7798) F238 sS Ww 29859 2p 
LRANS 717; Whiteman-McNamara 
Tobacco Co. v. Werpen: 66 SW 609, 23 
KyL 2120, d 


924 [45 C.d.] NEGLIGENCE [§§ 486-487 
of Several Concurrent Causes. Where several causes 
producing an injury are concurrent and each is an 


efficient cause without which the injury would not 


such other is not imputable to the person injured,® 
or such concurring cause may be an accident or an 


aet of God,?° or some inanimate cause.1+ 
[§ 487] c. Injury Attributable to All or Any One 


Me.—O’Brien vy. White, 105 Me. 308, 
74 A 721. 

Md.—Gordon v. Opalecky, 137 A 
299; Pennsylvania Steel Co. v. Wil- 
kinson, 107 Md. 574, 69 A 412, 16 
LRANS 200. 

Mass.—Miller v. Boston, ete, R. 
Co., 197 Mass. 535, 88 NE 990; Towns- 
ee v. Boston, 187 Mass. 283, 72 NE 

ae 

Mich.—Brown v. St. 187 
Mich. 641, 154 NW 79. 

Minn.—Hill v. Republic Iron, etc., 
Go.,, 112) Minn! 244, 127° NW 925; 
Griggs Vv. Fleckenstein, 14 Minn. 81, 
100 AmD 199. 

Miss.—Brown  v. 108 
Miss. 510, 66 S 983. 

Mo:—Carr v. St. Louis Auto Sup- 
ply Co., 293 Mo. 562, 239+SW 827; 
Shafir v. Sieben, 233 SW 419, 17 ALR 


Johns, 


Vicksburg, 


637; Krehmeyer vy. St. Louis Transit 


Co., 220 Mo. 639, 120 SW 78; New- 
comb v. New York Cent., etc., R. Co., 
169 Mo. 409, 69 SW 348; Hohimer v. 
City Light, etce., Co., 218 Mo. A. 138, 
262 SW 403; Willi v. United R. Co. 
205 Mo. A, 272, 224 SW 86; Thompson 
v. Slater, 197 Mo. A. 247, 193 SW 
971; South Side Realty Co. v. St. 
Leuis, ete., R. Co., 154 Mo. A, 364, 
1384 SW 1034; Schmidt v. St. Louis 
Transit Co., 140 Mo. A. 182, 120 SW 
96; Fleddermann v. St. Louis Transit 
Co., 134 Mo, A. 199, 113 SW 11438. 

N. H.—Boston, etc., R. Co. v. Sar- 
gent, ai N. H. 455, 57 A 688. 

N. Y.—Rosebrock v, General Elec- 
tric Co., 236 N. Y. 227,°140 NE 571; 
Webster v. Hudson River Reo. 38 
N. Y. 260; Sider v. General Electric 
Co., 203 App. Div. 4438, 197 NYS 98 
Gatl 238 Ni Y¥. ) 64,5 143" SINR A792) 
Hughes v. Harbor, etc., Bldg., etc., 
ASSocy ol rADM. Div... 185, tL NYS 
320 [motion for leave to app to Ct. 
of App. den 132 App. Div. 897 mem, 
116 NYS 1138 mem]; Gardner v. 
Friederich, 25 App. Div. 521, 49 NYS 
1077 [aff 163 N. Y. 568 mem, 57 NE 
1110 mem]; Brehm v, Great Western 
RR .Co:, °34>. Barb: 256; Rosenholz v. 
Frank G. Shattuck Co., 112 Misc. 468, 
183 NYS 23; Schell v. "German Flats, 
54 Misc. 445, 104 NYS 116 [aff 123 
App. Div. 197, 108 NYS 219]; Quill 
v. Empire State Tel, Co., 13 Misc. 435, 
34 NYS 470 [aff 92 Hun 539, 37 NYS 
1149 (rev on other grounds 159 N. Y. 
1, 53 NE 679)]; Jung v. Starin, 12 
Mise. 362, 33 NYS 650; Niagara F. 
Ins, Co. v. Nathan, 178 NYS 450. 

N. C.—Wood v. North Carolina 
Public Serv. Corp., 174 N. C. 697, 94 
SE 459, 1 ALR 198. 

Oh.—Motz v. Akron, 22 Oh. A. 98, 


153 NE 868. 
Okl.—St. Louis, etc., R. Co, v. Bell, 
a8 Okl, 84, 159 P 336, LRAI917A 


Or.—Myrtle Point Transp, Co. v. 
ele River, 86 Or. 311, 168 P 
625. 

Pa.—Thomas y. Southern Pennsyl- 
vania Tract. Co.,.270 Pa. 146, 112 A 
918; McKenna v. Citizens’ _Natural 
Gas Co., 198 Pa. 31, 47 A 990; Burrell 
Tp. v. Uncapher, 117 Pa, 353, 11 A 


619, 2 AmSR 664. 
S. C.—Dreher v. Columbia Mills 


Co.; ag S..C, 457, 98 SH, 194. 

S. D.—Chiles v. Rohl, 47 S. D. 580, 
201 NW 154. 

Tex.—Gulf, etc., Co. Mc- 
Whirter, 77 Tex. b56° “14 Sw. 26, 19 
AmSR "15D; Robertson  v, Holden, 


(Civ. <A.) 297 SW 327; Graham v. 
Moseley, (Civ. A.) 254 SW 130; Con- 
solidated Kansas City Smelting, etc., 
Co}, v.. Binkley, 46: Tex, /Givs.7A.) 100; 
99 SW 181. 

Wash.—Hellan v. Supply Laundry 
Co., 94 Wash, 6838, 163 P 9; Thoresen 
v. St. Paul, etc, Lumber COs, tals 
Wash. 99, 131 P 645, 132 P 860. 

Wis.—Pennell Vv. Rumely Products 


Co., 159 Wis. 195, 149 NW 769; Cum- 
mings Vie Gwe Noble Coi:, 143 Wis. 
175, 126 NW 664; Atkinson v. Good- 
rich Transp. Co., 60 Wis. 141, 18 NW 
764, 50 AmR 352. 

Eng.—Harrison y. Great Northern 
R. Co., 3 H. & C. 231, 159 Reprint 518, 
25 ERC 2381. . 

N. B.—Fulton v. Fegles-Bellows 
Wngineering Co., Ltd., 46 N. B. 249. 

And see cases supra § 485. 

“A defendant may be liable if his 
negligence contributes with that of a 
third person to produce the injury 
complained of; in such case he is not 
held liable for the negligence of the 
third person, but only for his own 
negligence, without the contributing 
force of which the negligence of the 
third person would not have caused 
the injury.’’ Holmes v. Missouri Pac. 
R. Co., 207 Mo. 149, 164, 105 SW 624. 

[a] A person is not excused from 
liability for failure to perform a duty 


because another person failed to per- 


form his duty. Wilmington Star 
Min. Co. v. Fulton, 205 U. S. 60, 2% 
SCt.412, 51 L. ed. 708; Mesa City v. 
Lesueur, 21 Ariz, 532, 190 P 573, 575 
[eit Cyc]; De Funiak Springs v. Per- 
due, 69 Fla, 326, 68 S 234, 235 [quot 
Cyc]; Carr y. St. Louis Auto Supply 
Co., 293 Mo. 562, 239 SW 827; Harri- 
son v. Great Northern R. Co., 3H. & 
C. 231, 159 Reprint 518, 25 ERC 231. 

[b] Tlustrations.—(1) Where de- 
fendant negligently piled lumber 
along a gangway, and a team driven 
by one R was so negligently driven 
that the wheel caught the end of one 
of the timbers and threw it down, it 
was held that: “If the timbers were 
negligently piled by the defendants, 
the negligence continued until they 
were thrown down, and (concurring 
with the action of Randall) was a 
direct and proximate cause of the 
injury sustained by the plaintiff.” 
Pastene v. Adams, 49 Cal. 87, 90. (2) 
One who fouls a stream is none the 
less responsible because others have 
contributed to the same injury. Hill 
v. Smith, 32 Cal. 166; Delaware, etc., 
Canal’ Co; ¥:/ Torrey, 33) Pai'143..' (3) 
Where defendant left barrels of fish 
brine in a public street, and a third 
person spilled it, and cattle licked the 
brine and died, it was held that de- 
fendant was liable, the leaving of the 
barrels of brine in the street being 
the proximate cause. Henry v. Den- 
nis, 93 Ind. 452, 47 AmR 378. (4) 
Where a building undergoing repairs 
collapsed because of defendant’s neg- 
ligence in overloading the second 
floor, resulting in the death of the 
servant of a subcontractor, defend- 
ant was not relieved from liability 
because the contractor was also neg- 
ligent in failing to shore the decayed 
beams supporting the second floor. 
Parsan v. Johnson, 208 N, Y. 337, 101 
NE 879. (5) Defendant negligently 
constructed and maintained a dam 
which broke away, discharged a large 
quantity of water into the stream, 
tore out an intermediate dam, and 
with the volume of water thus in- 
creased broke down the dam of K & 
S, plaintiff's assignors, The trial 
court charged in substance that, for 
plaintiff to recover, defendant’s negli- 
gence must have been the sole cause 
of the injury, that although defend- 
ant’s dam was defective, if there was 
sufficient water in the middle pond 
when it gave way to increase mate- 
rially the volume and force of the 
stream the damages for injury to the 
lower dam would be too remote. This 
was held error. The question was 
whether the injury would have oc- 
curred in the absence of the break in 
defendant’s dam. “If it would it was 
not caused by the break, so as to 
make the defendant liable; if it 


have happened,’ 


the injury may be attributed to 


would not, it was so caused, and the 
defendant was liable therefor, al- 
though other causes tending to pro- 
duce the result may have been in op- 
eration, which would not have pro- 
duced it in “the absence of such 
break.” Pollett v. Long, 56 N. Y. 200, 
206. (6) If a watchman for defend- 
ant was negligent in brandishing his 
club in front of a horse while telling 
the driver, plaintiff, that he could not 
drive on defendant’s premises, caus- 
ing the horse to back the wagon into 
a dangerous excavation on the prop- 
erty of a third person, defendant 
cannot excuse himself, on the ground 
that the death trap was set by such 
person. Dreher v. Columbia Mills 
Co., 111. S. CG, 457,.98 SE 194. (7),A 
person who pours benzine on a bench 
on which a person is sleeping, with 
the intention of setting fire to it, and 
so frightening that person, is liable 
for injuries to the latter resulting 
from the firing of the benzine by an- 
other person. Newcomb y. New York 
Cent., ete., R. Co., 169 Mo. 409, 69 SW 
348; ‘Meade vy. Chicago, etc., "R. Co., 
68 Mo. A. 92. (8) A mine owner is 
not absolved from responsibility for 
his neglect to perform his statutory 
duty to prevent the accumulation of 
dangerous gases, which led to an ex- 
plosion, because there was another 
efficient cause contributing to the ac- 
cident for which a recovery could 
not, under the declaration, be had. 
Wilmington Star Min, Co. v. Fulton, 
205 U. S. 60, 27 SCt 412, 51 L. ed. 708. 
(9) Where a_ person negligently 
causes a telephone wire to fall across 
a trolley and remain, hanging down 
into the street, where such telephone 
wire, charged with electricity from 
the trolley, would come jin contact 
with passing animals, such negli- 
gence is an efficient proximate cause, 
making him liable for the death of a 
mule coming in contact with the 
wire, notwithstanding the negligence 
of the owner of the trolley in not 
providing fenders against the wire 
was a conjunctive cause of the in- 


jury. Jones v. Finch, 128 Ala. 217, 
29 S 182. 
[ec] Degree of culpability imma- 


terial.—Carr v. St. Louis Auto Sup- 
ply Co., 293 Mo. 562, 239 SW 827. 

9. Cal.—Spear v. San Francisco 
A ee R. Cos, 16 Cal. “A. 637, daly se 

Fla.—De Funiak Springs v. Per- 
due, 69 Fla. 326, 68 S 234, 285 [quot 
Cyc]. 

Iowa.—Barnes v. Marcus, 96 Iowa 
675, 65 NW 984. 

Mo. —Fleddermann v. St. Louis 
ee Co., 184 Mo. A;..199,; fis SW 


N. Y.—Niagara F, 
Nathan, 178 NYS 450. 

N, C.—Harvell v. Weldon Lumber 
Co., 154 N. C..254, 70 SE 389. 

Contributory negligence as proxi- 
mate cause see infra §§ 528, 529. 


EMS, giGOen pve 


10. See infra § 499. 
11. Mesa City v. Lesueur, 21 Ariz. 
532,.,/190,.P 9 57383 Brunnworth v. 


Kerens-Donnewald Coal Co., 260 Tl. 
202, 108 NE 178 [aff 169 Ill. A. 58]; 
Miller v. Kelly Coal Co., 239 Ill. 626, 
88 NE 196, 130 AmSR 045: Ford v. 
Hine Bros. ,.Co., 237 Ill. 463, 86 NE 
1051; Commonwealth Electric COvGY: 
Rose, 214 Ill. 545, 73 NE 780; Joliet 
v. Shufeldt, 144 Ill. 403, 32 NE 969, 
36 AmSR 453, 18 LRA 750. Pullman 
Palace Car Co, v. Laack, 143 Tl. 242, 
32 NE 285, 18 LRA 215; Wells Bros. 
COnav: Flanagan, 139 Til. A, 237 [aff 
237 Ill. 82, 86 NE 609, 127 AmSR 
315); Newcomb v. New York Cent., 
etc., figs, Co., 169 Mo. 409, 69 SW 348; 
Thompson vy. Slater, 197 Mo. A, 247, 
193 SW 971. 
12. See supra § 485. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 487-488] 


all or any of the causes,1? and recovery may be had 
against either or all of the responsible persons,!4 


although one of them was more 


the duty owed by them to the injured person was 
Where the injury results from two 
or more causes for all of which defendant is liable, 


not the same.1¢ 


13. U. S.—Pacific Tel., etc., Co. v. 
Hoffman, 208 Fed. 221, 125 CCA 421; 
Sea Ins. Co. Vv. Vicksburg, ete,,. R--Co.; 
159 Fed. 676, 86 CCA’ 544, 17 LRANS 
925; Crandall v. Goodrich "Transp. Co., 
16 Fed. 75, 11 Biss. 516. 

Ala. —McKay vy. Southern Bell Tel., 
etc., Co., 111 Ala. 337, 19 .S 695, 56 
AmSR 59, 31 LRA 589. 

Ariz.—Mesa City v. Lesueur, 21 
Ariz. 532, 190 P 5738, 575 [eit Cyc]. 

Ark.—Jonesboro, GUC hoe nO Os 
Wright, 170 Ark. 815, 2981 SW 374: 
Bona v. S. P. Thomas Auto Co., 137 
Ark. 217, 208 SW 306; St. Louis, etc., 
R..Co. vy. Steel, 129 Ark. 520, 197 SW 
288; A. L. Clark Lumber Cov ins 
Hurst, 186 SW 619. 

D. C.— Capital Tract. Co. v. Vawter, 
387 App. 29, AnnCas1912D 1059. 

Fla.—De Funiak Springs v. Perdue, 
69 Fla. 326, 68 S 234, 235 [quot Cyc]. 

Ga.—Georgia boi etc., Co. v. Ryan, 
24 Ga. A. 290, 100 SE 714; Georgia R., 
CLC Cn Ve Ryan, 24 Ga. A. 288, 100 
SE "713: Bonner y. Standard Oil Co., 
22. Ga, A. 532, 96 SE 573. 

Ill.— Fisher v. Chicago, etc., R. Co., 
290 Ill. 49, 124 NE 831; McGregor v. 
Reid, 178 Ill. 464, 53 NE 323, 69 
AmSR 332; St. Louis Bridge Co. v. 
Miller, 138 Tl. 465, 28 NE 1091; Car- 
terville v. Cook, 129 Ml. 152, 22 NE 
14, 16 AmSR 248, 4 LRA 721: Wa- 
bash, etc., R..Co. 
364, 44 AmR 791; Annen v. McLaugh- 
lin, 189 Ill. A. 261; Kornazsewska v. 
West Chicago St. R. Co., 76 Ill. A. 
366. 

Ind.—Louisville, etc., Ferry Co. v. 
Nolan, 135 Ind. 60, 34 NE 710; Sarber 
v. Indianapolis, 72 Ind. A. 594, 126 
NE 330; South Bend Mfg. Co. v. 
Liphart, 12 Ind. A. 185, 39 NE 908. 

Iowa.—Madden v. Saylor Coal Co., 
133 Iowa 699, 111 NW 57; Burk v. 
Creamery Package Mfg. Co., 126 Iowa 
730, 102 NW 793, 106 AmSR 377. 

Kan.—Osage City v. Larkin, 40 
Kan. 206, 19 P 658, 10 AmSR 186, 2 
LRA 56. 

Ky.—Louisville v. Hart, 143 Ky. 
171, 136 SW 212, 35 LRANS 207. 

Lia.—Shield yA Pp. Johnson, etc., Co., 
132 La; 773, 778, 61 S 787, 47 LRANS 
1080 [eit Cyc]. 

Md.—Firor v. Taylor, 116 Md. 69, 
81 A 389; Conowingo Bridge Co. v. 
Hedrick, 95 Md. 669, 53 A 430 

Minn. “King Vv. Chicago, etc., ike 
Co., 77 Minn. 104, 79 NW 611; Flaherty 
Vv. Minneapolis, ‘etc., R. Co., 39 Minn. 
328, 40 NW 160, 12 AmSR 654, 1 LRA 
680. 

Mo.—Godfrey v. Payne, (A.) 251 
SW 133; Ganahl v. United R. Co., 197 
Mo. A. 495, 197 SW 159; Miller v. 
United R. Co., 155 Mo. A. 528, 134 SW 
1045 
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‘Nebr.—Koehn _ v, 
Nebr. 106, 206 NW 19. 

N. H.—Tetreaut v. Gould, 138 A 
544; Hooksett v. Amoskeag Mfg. Co., 
44 N. H. 105. 

N. Y.—Rider vy. Syracuse Rapid 
Transit R. Co.,.171 N. Y. 139, 63. NE 
836, 58 LRA 125; Simmons y. Ever- 
son, 124 N. Y. 319, 21 AmSR 676; 
Ehrgott v. New York, DO teas 264, 
48 AmR 622 [rev 66 HowPr 161]: 
Kain v. Smith, 80 N. Y. 458; Ring v. 
Cohoes, 77 N. Y. 83, 33 AmR 574; 
Slater v. Mersereau, 64 N. Y. 138; 
Barrett v. Third Ave. R. Co., 45 N. Y. 
628; Colegrove v. New York etc., R. 
Co., 20 N. Y. 492, 75 AmD 418; John- 
son v. Hudson Bd. of HWducation, 210 
App. Div. 723, 206 NYS 610; Hall v. 
New York Tel. Co., 159 App. Div. 53, 
144 NYS 322 [rev on-other grounds 
214 N. Y. 49, 108 NE 182, LRA1915H 
GB ba Rossiter v. Peter Cooper’s Glue 
Factory, 155 App. Div. 413, 140 NYS 
296; Schermerhorn  v. New York 
Cent., etc., R. Co., 33 App. Div. 17, 53! 


Hastings, 


v. Shacklet, 105 Ml. 


NEGLIGENCE 


culpable,*> and 


NYS 279; Gardner v. Friederich, 25 
App. Div. 521, 49 NYS 1077 [aff 163 
N. Y. 568 mem, 57 NE 1110 mem]; 
Quill v. Empire State Tel., etc., Co., 
92 Hun 539, 37 NYS 1149 [aff 13 
Mise. 435, 34 NYS 470, and rev on 
other grounds 159 N. Y. 1, 53 NE 
679]; Schneider vy. Second Ave. R. 
Co., 59 N. Y. Super. 536, 15 NYS 556 
[mod on other grounds 133 N. Y. 583 
mem, 30 NE 752. mem]; ung v. 
Starin, 12 Misc, 362, 33 NYS 650. 

N. C._White v. Carolina Realty 
Co., 182 N. C. 536, 109 SE 564; Wood 
vy. North Carolina, Public-Serv. Corp., 
174 N. C. 697, 94 SE 459, 1 ALR 198; 
Sys V. vie, 124 NS Cr 5915-32 
SE 968. 

Oh. aomiSiUEEn, ete Re -Cor™ ¥- 
BritzlsOn. SA a9: 17 Oh. Cir. Ct. 
N.as.) 96), 84 Oh Cir. Ce 444. 

Okl. — Northup vy. Eakes, 72 Okl. 66, 
178 P 266. 

Pa.—Smith v. Reading Transit, 
ete., Co., 282. Pa, 511° 128 A 439; 
Lockhart v. Lichtenthaler, 46 Pa. 151. 

S. D.—Chiles v. Rohl, 47 S. D. 580, 
201 NW 154. 

Tenn.—United Electric R. Co v. 
Shelton, 89 Tenn. 423, 14 SW 863, 24 
AmSR 614. 

Tex.—Graham v. Moseley, (Civ. A.) 
254 SW 130; Pullman Co. v. Me- 
Gowan, (Civ. A.) 210 SW _ 842; 
Padgett v. Young County, (Civ. A.) 
204 SW 1046, 1053 [cit Cyc]; South- 
ern Kansas R. Co. v. Barnes, (Civ. 
A.) 173 SW 880; Galveston, ete, R. 
Co. v. Vollrath, 40 Tex. Civ. A. 46, 
89 SW 279; Southwestern Tel., etc., 
Co. v. Crank, (Civ. A.) 27 SW 8:8 [aff 
87 Tex. 104, 27 SW 98. 

Wash. —Hellan i paPely, Laundry 
Co., 94 Wash. 683, 163 P 9 

W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28. 

Eng.—Mills v. Armstrong, 13 App. 
Cas. 1; Davey v. Chamberlain, 4 Esp. 
229, 170 Reprint 701. 

Man.—Edwards v. Central Dray 
Co., 32 Man. 193, 68 DomLR 462, 
[1922] 2 WestWkly 758. 

14. See cases supra note 13. 

Joint and several liability gener- 
ally see supra § 476. 

15. Crandall v. Goodrich Transp. 
Co., 16 Fed. 75, 11 Biss. 516; Mc- 
Daniel v. Logi, 143 Ill. 487, 32 NE 
423; L. Wolff Mfg. Co. v. Wilson, 46 
Tll. A. 381; Ohio, etc., Torpedo Co. v. 
Fishburn, 61 Oh. St. 608, 56 NE 457, 
76 AmSR 487. 

16. Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883. 

17. Newcomb v, New York Cent., 
etc., R. Co., 182 Mo. 687, 81 SW 1069; 
Hild v. St. Louis Car Co., (Mo. A.) 
259 SW 838; Williams v. Chicago, 
etc., R. Co., 169 Mo. A. 468, 478, 155 


Sw 64; Kraut v. Frankford, etc., 
Pass. R. Co., 160 Pa. 327, 385, 28 A 
783. 


“Tf. either cause had been absent 
the accident would not have happened 
... and as the defendant was respon- 
sible for both, it is useless to specu- 
late as to which was the remote and 


which the proximate cause.’ Kraut 
y. Frankford, ete., Pass. R, Co., supra 
{quot Williams v. Chicago, etc., R. 


Co., 
18. 
19. 


supra]. 
See supra §§ 485, 486. 
Ark.—Bona v. S. R. Thomas 
Auto Co., 187 Ark. 217, 208 SW 306; 
St. Louis, etc., R. Co. v. Steel, 129 
Ark. 520, 197 SW 288; A. L. Clark 
Lumber Co. v. Hurst, 186 SW 619; 


Helena Gas Co. v. Rogers, 104 Ark. 
59, 147 SW 4738. 
Colo.—Colorado Springs, etc, R 


Co. v. Cohun, 66 Colo. 149, 180 P 307, 
308 [cit Cyc]. 

Fla.—Sea Board Air Line R. Co. v. 
| Watson, 113 S 716; Benedict Pine- 
apple Co. v. Atlantic Coast Line R. 
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it is immaterial which was the proximate cause.” 

[§ 488] 2. What Are Concurrent Causes. 
current causes within the rules above stated‘® are 
causes acting contemporaneously and which together 
cause the injury,'® which injury would not have 
_resulted in the absence of either.?° 


Con- 


But where the 
Co., 55 Fla. 514, 46 S 732, 20 LRANS 


Ill.—Thomas y. Chicago Embossing 
Co., 307 Ill. 134, 188 NE 285; Brunn- 
worth v, Kerens-Donnewald Coal Co., 
260 Ill. 202, 1u3 NE 178 [aff 169 I11. 
A. 58]; North Chicago St. R. Co. v. 
Dudgeon, 184 Ill. 477, 56 NE 796 [aff 
83 ll. A. 528]; Devlin v. Chicago 
City R:'Co., 220 Il. A. .7;> Casey ‘v. 
Chicago” R.. Co., 184 «Ill. A. 439; 
Springfield Cons. R. Co. v. Puntenney, 
iors A. 95 [aff 200 Ill. 9, 65 NE 

Iowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 Iowa 498, 156 
NW 721. 

Mo.—Carr v. St. Louis Auto Supply 
Co., 293 Mo. 562, 289 SW 827. 

N. Y.—-Leeds v. New York Tel. Co., 
178 N. Y. 118, 70 NE 219. See also 
Tannenbaum v. Lindenberg, 105 
Misc. 307, 173 NYS 68 (darkness held 
concurrent cause in particular case). 

Okl.—St. Louis, ete., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRAI9I7A 


543. 
Pa.—Griffin v. Baltimore, ete, R. 
etc., R. Co. v. 


Co., 67 Pa. Super. 392. 

Tex.—Fort Worth, 

Lemons, (Civ. A.) 258 SW 1095, 1098 
[quot Cyc]; Merchants’, etc., Oil Co. 
v. Burns, (Civ. A.) 72 SW 626. 

Man.—Edwards v. Central Dray 
Co., 32 Man. 193, 68 DomLR 462, 
[1922] 2 WestWkly 758. 

[a] “Concurrent negligence’ arises 

where the injury is proximately 
caused by the concurrent wrongful 
acts or omissions of. two or more 
persons acting independently. Carr 
v. St. Louis Auto Supply Co., 293 
Mo. 562, 239 SW 827. 

[b] Tlustration.—Where a smel- 
ter company erected a pipe across a 
railway track so low that a switch- 
man on the top of a car was knocked 
from it, and the railway company 
did not warn the switchman of the 
danger or take any means to notify 
him of its presence, the erection and 
maintenance of the pipe was a con- 
current and existing cause of plain- 
tiff’s injury with the failure of the 
railway company to give him warn- 
ing. Consolidated Kansas City Smelt- 
ing, etc., Co. v. Binkley, 45 Tex. Civ. 
A. 100, 99 SW 181. 

20. Ark.—Bona v. S. R. 
Auto Co., 137 Ark. 217, 208 SW 306; 
St. Louis, ete, R. Co. v. Steel, 129 
Ark. 520, 197 SW 288; A. L. Clark 
Lumber Co, v. Hurst, 186 SW 619; 
Helena Gas Co. v. Rogers, 104 Ark. 
59, 147 SW 473. 

Colo.—Willson vy. Colorado, etc., 
Co., 57 Colo. 303, 142 P.174. 

Fla.—Sea Board Air Line R. Co. v. 
Watson, 113 S 716; Starling -v. 
Gainesville, 90 Fla. 618, 106 S 425; 
Benedict Pineapple Co. v. Atlantic 
Coast Line R. Co., 55 Fla. 514, 46 S 
732, 20 LRANS 92. 

Ind.—Haskell, ete., Car Co. —v. 
Prezezdzianskowski, 170 Ind. 1, 83 
NE 626, 127 AmSR 352, 14 LRANS 
972. 

Ky.—Louisville v. Arrowsmith, 145 
Ky. 498, 140 SW 1022. 


Thomas 


R. 


Mich.—Welech v. Jackson, etce., 
Tract. Co., 154 Mich. 399, 117 NW 
898. 

Minn.—Johnson v. Northwestern 


Tel. Exch, Co., 48 Minn. 433,-51 NW 
225. 

Nebr.—Bosteder v. Duling, 213 NW 
809. 

N. Y.—Sweet v. Perkins, 196 N. Y. 
482, 90 NE 50; Leeds v. New York 
Tel, Co. 418 N. Y. 118, 70 NE 219; 
Williams v. Delaware, etc., ECO: 39 
Hun 4380 [rev on other grounds 116 
N. Y. 628, 22 NE 1117]. 

Okl1.—St. Louis, ete., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRAI917A 
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negligence: of one consists in a condition merely 
which is rendered injurious by the subsequent neg- 
ligence of a third person, the acts of the two per- 
So if two distinct causes 
are successive and unrelated in operation, they can- 
not be concurrent; one of them must be the proxi- 
mate and the other the remote: cause,?? and this 
applies where one of the unrelated. causes is extraor- 
The mere fact that the 
concurrent cause was unforeseen will not relieve 
from liability for the act of negligence,”* unless 


Defendant is not bound to] 41N 


sons are not concurrent.?+ 


dinary and unexpected.”* 


543; Muskogee Vitrified Brick Co. v. 
Napier, 34 Okl. 618, 126 P 792. 

Or.—Stool v. Southern Pac. Co., 88 
Or.(350, 172-P 101. 

Tex.—Hardin v. Rust, (Civ. A.) 294 
SW 625; El Paso Blectric Co. v. Saw- 
- yer, (Civ. A.) 291 SW 667; Amarillo 
Tract. Co. v. Russell, (Civ. A.) 290 
SW 905; Latta v. Bier, (Civ. A.) 281 
SW 240; Great West Mill, etc., Co. v. 
Hess, (Civ. A.) 281 SW 234; Fort 
Worth, etec., R. Co. v. Lemons, (Civ. 
A.) 258 SW 1095, 1098 [quot Cyc]; 
Texas, etc., R. Co. v. Bellar, 51 Tex. 
Civ. A. 154, 112 SW 323. i 

Wis.—Geuder, etc., Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW. 835. 

Man.—Edwards v. Central Dray 
Co., 32 Man. 193, 68 DomLR 462, 
[1922] 2 WestWkly 758. 


21. U. S.—New England. Fuel, 
etc., Co. v. Boston, 257 Fed. 778. 
Ill.— Curran v. Chicago, etc., -R. 


Co., 289 Ill. 111, 124. NE 3380; Seith 
v. Commonwealth Electric :Co., 241 
Ill. 252, 89 NE 425, 132 AmSR 204, 
24 LRANS 978. 

Kan.—Home Oil, etc., Co. v. Dab- 
ney, 79 Kan. 820, 102 P 488. 

Mass.—Stone v. Boston, etc., R. Co.,; 
171 Mass. 536, 51 NE 1, 41. LRA 794. 

Nebr.—Steenbock v. Omaha Coun- 
try Club, 110 Nebr. 794,.195 NW 117. 

Vt.—McAndrews v. Leonard, 99 
Mtv, tot A TLOe: 

{aj Illustration.—Where defend- 
ant railroad company negligently al- 
lowed its platform to become. satu- 
rated with oil, and it was. Subse- 
quently fired by the act of a team- 
ster in carelessly dropping a match, 
resulting in the destruction of plain- 
tiff’s buildings, the acts of defend- 
ant and the teamster were not con- 
current, so as to render defendant 
liable. Stone v. Boston, ete., R. Co., 
171 Mass. 536, 51 NE 1, 41 LRA 794. 

22. Sea Board Air Line R. Co. v. 
Watson, (Fla.) 113 S 716; Missouri 
Pac. R. Co. v. Columbia, 65 Kan. 390, 
69 P 388; Bruggeman v. York, 259 
Pa. 94, 102 A°415; Herr v. Lebanon, 
149 Pa. 222, 24 A 207, 34 AmSR 603; 
16 LRA 106; Griffin v. Baltimore, ete., 
R. Col, 67 Pa. Super.: 392; Wadasz 
v. Peoples, 13 Pa. Dist. 333, 30 Pa. 
Co. 18. 

Intervening efficient cause see _ in- 
fra §§ 489-496, 

23. McGrew v. Stone, 53 Pa. 436; 
Wadasz v. Peoples, 13 Pa. Dist. 333, 
30 Pa. Co. 18; Fort Worth; ete., R. 


Co. v. Lemons, (Tex. Civ. A.) 258 
SW 1095. 
24. Nelson Creek Coal Co. =v. 


Bransford, 189 Ky. 741, 225 SW 1070; 
Watson v. Kentucky, etc., Bridge, 


ete., Co., 137 Ky. 619, 126 SW, 146, 
129 SW 841; McDermott v. Hannibal, 
etc., R. Co., 87° Mo. 285; Hawkins v. 


Missouri Pac. R. Co., 182 Mo. A. 323, 
170 SW 459; .Brehm v. Great Western 
R.. Co.; 34 Barb. ON. Y.) 256;., Kort 
Worth, etc., R. Co. v. Lemons, (Tex, 
Civ. A.) 258 SW 1095, 1098 [quot 
Cyc]; Ft. Worth v. Patterson, (Tex: 
Civ. A.) 196 SW 251. ° 


25. |'Memphis, oa Ri Co, Vv. 
Reeves, 10 Wall. (U. S.) 176, 19 16 ed, 
909; Nelson Creek | Goal Co. v. 
Bransford, 189 Ky, 741, 225 SW:1070; 
Watson v. Kentucky, etce., Bridge, 
ete, 4'Co.,) 137, Ky. 6199126 -Siw 146, 
129 SW 3841; Daniels v.- Ballantine, 


23 Oh. St. 532, 183 AmR 264. 
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[§ 489] 
General. 


of the injury.”® 


[a] 
anticipate criminal acts of others in- 
flicting damage, and so is not liable. 
Watson v. Kentucky, etc., Bridge, 
ete.,.Co., 137, Ky. 619, 126 SW 146, 
129 SW 341. 

Accident or act of God as proxi- 
mate cause generally see infra § 499. 

Anticipation of intervening cause 
see infra §§ 493-495. 

26. Frightening animals 
fra § 498. 

Spread of fire see 

27. U. S.—The Mars, 
183. 

Ariz.—Douglas v. Burden, 24 Ariz. 
95, 206 P 1085. 

Ark.—Helena Gas Co. 
104 Ark. 59, 147 SW 473. 

Cal.—Merrill v. Los Angeles Gas, 
etc., Co., 158.Cal. 499, 111 P 534, 139 
AmSR 134, 31 LRANS. 559. 

Colo.—Farmers’ High Line Canal, 
etce., Co. v. Westlake, 23 Colo. 26, 46 
P 134; Colorado .Mortg., ete., Co. v. 
Rees, 21 Colo. 435, 42 P 42. 

Conn.—Goshen, etc., Turnp. Co. v. 
Sears, 7 Conn. 86. 

Tll.—Miller v. Kelly Coal Co., 145 
Ill. A. 452 [aff 239 Ill. 626, 88 NE 
196, 180 AmSR 245]. 

Ind.—Terre FLAUES,) CLC, okt, CO.) Wa 
Buck, 96 Ind. 346, 49’ AmR 168. 

Towa.—Gardner v. Waterloo Cream 
Separator Co., 134 Iowa 6, 111 NW 
316; Fishburn vy. Burlington, etc., R. 


see in- 


497. 
(24) 


infra § 
MR SI 


v. Rogers, 


Co., 127 Iowa 483, 103 NW 481; 
Pratt ,v. Chicago, ete., .R.- .Co.,\ 107 
Iowa 287, 77 NW 1064; Gould v. 


Schermer, 101 Iowa 582, 70 NW 697; 
Liming v. Illinois Cent. R. Co., 81 
Iowa 246, 47 NW 66; Small v. Chi- 
que etc., R. Co., 55. lowa 582, 8 NW 

Kkan.—Clark v. E. I, Du Pont de 
Nemours Powder Co., 94 Kan. 268, 
146 P 320, LRA1915E 479, AnnCas 


1917B .340;. Chicago, etc., R. Co,.. v. 
McBride, 54 Kan. 172, 37 P 978; Atch- 
ison v. King, 9 Kan. 550. 


Ky.—Beiser v. Cincinnati, etc., R. 
Co., 152 -Ky,.522. 1538 SW. 742, 745, 43 
LRANS 1050 [eit Cyc]. 

La.—Tucker v. Illinois Cent. R. Co., 
42 La, Ann. 114, 7 S 124. 

Me.—Lake v. Milliken, 62 Me. 240, 
16 AmR 456. 

Md.—Baltimore City Pass. R. Co. v. 
Kemp, 61 Md. 74. 

Mass.—Stone v. Boston, etc., R. Co., 
171 Mass, 536, 56 NE 1, 41 LRA 794. 

Mich. —Detzur View ia Stroh Brewing 
Co., 119 Mich. 282,77 NW 948,. 44 
LRA 500; Gage ve Pontiac, 
Co.,,. 105, Mich. 335, 
Barnes vy. Brown, 95 Mich. 576, BE 
NW 439. 

Minn.—Campbell v. Stillwater, 32 
Minn, 308, 20 NW 320, 50 AmR 567; 
Johnson v. Chicago, etc., Re - Coy 31 
Minn. 57, 16 NW 488; McMahon v. 
Davidson, 12 Minn. 357 [app dism 
154 U. S. 566 mem, 14 SCt 1200 mem, 
19 L. ed: 52: mem]: 

Mo.—Nagel v. Missouri Pac. R. Co., 
75. Mo. 658, 42. AmR 418; Hull v. 
Kansas, 54 Mo. 598, 14 AmR 487, 
.—Mize .v. Rocky Mountain 
Bell Tel. Co.,,38 Mont, 521, 100 P 971, 
9738, 129 AmSR 659, 16.AnnCas 1189 
[quot Cyc]. 

Nebr.—Amend vy. Lincoln, ete, R. 
Co., 91 Nebr: 1, 185 NW 935. 

N. H.—Ricker v. Freeman, 50 N. H. 


1420, 9 AmR 267; Clark v. Barrington, 


[8S 488-489 


it was so extraordinary and unexpected that it 
could not have been anticipated.”° 

. Intervening Hfficient Cause?°—1. In 
It is well settled that the mere fact that 
other causes, conditions, or agencies have intervened 
between defendant’s negligence and the injury for, 
which recovery is sought is not sufficient in law to 
relieve defendant from liability.?* 
an intervening cause will not relieve from liability 
where the prior negligence was the efficient cause 


In other words, 


The test is not to be found in the 


H. 44. 
N. J.—-Buchanan v. West Jersey R: 
Co.; Pen J. L. 265,19 A 254. 

N. a aipney v. State; 137 N. Y: 
1, 383 NE 142, 33 AmSR 690, 19 LRA 
365; Lowery v. Manhattan R. Co, 99 
i Ne 158, 1 NE 608, 52> AmR 12; 
Macauley v. New York, G4 an is 602; 
Slater v. Mersereau, 64 N.Y. 138; 
Sheridan v. Brooklyn City, etc., R. 
Cow B6n Ny «8998 AmD 490, t 
Transcr. A. 49, 34 HowPr 217% Mc- 
Cahill v. Kipp, 2 dD; Smith 413; 
Anderson v. Standard Gaslight Co., 
17 ya 625, 40 NYS 671. 

D.—Ouverson v. Grafton, 5 N. 
D: ai. 65 NW 676; Boss v. Northern 
Pac. R. Co., 2. N, D. 128, 49 NW 655, 
33 AmSR 756. 

Oh.—Southern Ohio R. Co. v. Mo- 
rey, 47 Oh. St. 207, 24 NE 269; Cov- 
ington Transfer Co. y. Kelly, 36 Oh. 
St. 86, 38 AmR 558. 

Okl.—Pollard v. Oklahoma City hs 
Co., 36 Okl. 96, 104, 128 P 300, Ann 
Casi915A 140 [quot Cyc]. 
Pa.—Koelsch vy. Philadelphia Co., 


‘152 Pa. 355, 25 A 522, 34 AmSR 653, 


18 LRA 759; Baltimore, etc., R. Co. v. 
Sulphur Spring Independent School 
Dist., 96 Pa. 65, 42 AmR 529; Mann 
v. Weiand, 81* Pa, 243; Hey v. 
Philadelphia, 81 Pa. 44, 22 "AmR 733. 

R. I.—wWillis  v. Providence Tele- 

2 20° Re, Lo 285e538— A. 
947. 


S. C.—Howell v. . Union-Buffalo 
Mills Co., 121°S: C. 133, 113 SH. 577%. 

Tenn.—-Rosenbaum v. Shoffner, 98 
Tenn. 624, 40 SW 1086, 

Tex.—Mallory Vin en ltD Os yhex, 
262, 13 SW 199, 18 AmSR 40; Galves- 
ton v. Posnainsky, 62 Tex. 118, 50 
AmR 517. 

Utah.—Jeffs v. Rio Grande West- 
erm R./..Co., :,9 - Utah’ 374,735, PB. .b05. 
7 ba Vv. (CHtt 74 Utah 462, 11 
0 

Vt.—Woodcock v. Hallock, 98 Vt. 
284, 127 A 380; Wilder v. Stanley, 65 
Vt. 145, 26 A 189, 20 LRA 479; Morse 
v. Richmond, 41 Vt. 435, 68 AmD 600. 

Wash.—Pierson v. Northern Pac. R. 
Co., 52. Wash. 595, 100 P 999. 

Wis.—Cairncross. v. Pewaukee, 86 
Wis: 181, 56 NW 648; Atkinson v. 
Goodrich Transp. Co., 60 Wis. 141, 
18 NW 764, 50 AmR 3852. 

Eng. —Halestrap v. Gregory, [1895] 
1 Q. B. 561; Lynch v.. Nurdin. 1 Q. B. 
29, 41 ECL 422, 118 Reprint 1041; 
The Gertor, 7 Aspin. 47; Lee v. Riley, 
L8G. SBS Nes S., e2seebs ‘ECL 722, 144 
Reprint 629; North v. Smith, 10°C..B: 
N. S...572, 100 ECL 572, 142 Reprint 
572; Illidge Vv. Goodwin, 5G ie, iB. 
190, .24. BCL. 520; Dixon vy. Bell, 5 
M. & S. 198, 105 Reprint 1023; Scott 
Vig Shepherd, W. Bil. 892, 96 Reprint 


gram Pub. Co., 


eat 3 Wils. C. Pil; 403, 95 Reprint 
Can.—Prescott v. Connell, 22 Can. 
S.C, 147. ; 


And see cases infra notes 28-31. 

[a] Althongh a primary cause 
operates through successive instru- 
ments, it may be the proximate cause 
of an injury. Helena Gas Co. v. 
Rogers, 104 Ark. 59, 147 SW 473: - 

8. U. S.—Jensen v. The Joseph 
B. Thomas, 81 Fed. 578. 

Hawaii.—Ward Vv. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 

Tll.—Byron Tel, Co. v. Sheets, 122 
Ill. A. 6; Elgin, etc., Tract. Co. v. 


» For later cases, developments.and changes in the law see cumulative Annotations, same ‘title, page and note nuraber, 


5 
: 
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‘number of intervening events or agencies, but in’ 
their character and in the natural connection be- 
tween the wrong done and the injurious conse- 


NEGLIGENCE 


quences,”° and if the injury is the natural and prob- | 


Wilson, 120 Ill. A. 371 [aff 217 Ill. 47, 
75 NE 436]. 

Mass.—Hollidge v. Duncan, 199 
Mass. 121,.85 NE 186, 17 LRANS 
982; Stone v. Boston, ete., Re Coueueey 
Mass. 536,51 NE 1, 41 LRA 794, 

Mo.—Brooks v. Menaugh, 284 SW. 


803. 

N. Y.—Donnelly v. H. GC. & A. T. 
Piercy Contracting Co., 222° N. Y. 
210, 118 NE 605; Brush v. Lindsay, 
210 App. Div. 361, 206 NYS 304; 
Cohn v. Ansonia Realty Co., 162 App. 
Div. 794, 148 NYS 41; Cohn v. An- 
sonia Realty Co., 162 App. Div. 791, 
148 NYS. 39. 

Oh.—Honnemeyer v. 27 

266 


Oh: Cin. ‘Ct. 8. 
Pa.—Bogges v. Jewell Tea Co, 

Pa. 428, 109 A 666; Thubron v. Dravo 

Contracting Co., 238 Pa. 443, 86 A 292, 

44 LRANS 699, AnnCasi1914C 252. 

Tex.— West v. Bruns, (Civ. A.) 294 
SW 235; Fort Worth, ete, R. Co. v. 
Westrup,. (Civ. A.) 278 SW 490. 

Vt.—Woodecock v. Hallock, 98 Vt. 
284, 127 A 380. 

Va.—Chesapeake, etc., R. Co. v. 
Crum, 140 Va. 333, 125 SE 301. 

Wash.—Goe v. Northern Pac. R. 
Co., 30 Wash: 654, 71 P 182. 

Eng.—Clark v. Chambers, 3 Q. B. 
D. 327, 19 ERC 28; Burrows v. March 
Gas, ete., Co., L. R. 7 Exch. 96; Il1l- 
idge v. Goodwin, 5 C. & P. 190, 24 
ECL 520. 

29. U. S—The Milwaukee Bridge, 
15 FB. (2d) 249. 

Ariz.—Mesa City v. Lesueur, 21 
Ariz. "532,°190 P 573,° 576 [eit' Cyc]. 

Cal.—Hyer Vv. Inter-Insurance 
Exch. of Auto. Club, 77 Cal. A. 343, 
'246 P 1055. 

Ga.—Spires v. Goldberg, 26 Ga. A. 
530, 106 SE 585; Nixon v, Williams, 
25 Ga. A. 594, 103 SE 880. 
~ Hawaii. — Ward Vv. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66, 
to. Met: (Ve te : 

Tll.—Seith v. Commonwealth Elec- 
tric Co., ‘241 Ill. 252, 89 NE 425, 132 
AmSR 204, 24 LRANS 978. 

Ind.—Balzer v. Waring, 176 Ind. 
585, 95 NE 257, 48 LRANS 834; Sar- 
ber v. Indianapolis, 72 Ind. A. 504, 
126 NE 330. 

Mont.—Mize v. Rocky Mountain 
Bell Tel. Co., 38 Mont, 521, 100-P 
971, 973, 129 AmSR 659, 16 AnnCas 
°1189 [quot Cyt]. 

Nebr.—Amend y. Lincoln, etc., R. 
Co., 91 Nebr. 1, 135 NW -235. 

Okl.—Pollard v. Oklahoma City R. 
Co., 36 Okl. 96, 104, 128 P 300, Ann 
Cas1915A 140 fauot Cyc]. 

Tex.—Cohen v. Rittimann, (Civ. 
A.) 189 SW 59. 

Vt.—Woodcock v. Hallock, 98 Vt. 
284, 127 A 380. 

{a] Otherwise stated the test is 
whether there iS an unbroken con- 
nection between the act complained 
of and the injury. The Milwaukee 
Bridge, 15 F. (2d) 249. 

[b] If there is an unbroken con- 
nection between the act and the in- 
jury, the act causes the injury, and 


Fischer, 


‘an intervening act is not the proxi- 


mate cause of the injury unless it is 
efficient to break the causal connec- 
tion. The Daniel McAllister, 258 
Fed. 549, 169 CCA 489. 

30. U. S.—The Santa Rita, 173 

Fed. 413 [rev on other grounds 176 
“Fed. 890, 100 CCA 360, 30 LRANS 
"2 01. 
i Ala.—Burnett' v. Alabama Power 
Co., 199 Ala. 337, 74 S 459; Birming- 
ham.:R.,. etes,:Co.. Vv. Hinton, 141 Ala. 
606, 37 'S 635. 
'- Cal.—Marovich v. Central Califor- 
nia Tract. Co.,, 191 Cal. 295, 216° P 
“595; Merrill v. ‘Los Angeles Gas, etc., 
Co.,. 158 Cal. 499, 111 P 534, 139 AmSR 
“134, 31 LRANS "559. 

Ga.—Nixon v, ‘Williams, 25 ae A. 
594, 103 SE 880. 


‘| and, where 


Ind.—Binford v. Johnston, 82 Ind. 
426, 42 AmR 508. 

Kan. —Clark v. E. I. Du Pont de 
Nemours Powder Co., 94 Kan. 268, 
146 P 320, LRA19155 479, AnnCas 
1917B 340. 

Ky.—Lexington Utilities Co. v. 
Parker, 166 Ky. 81, 178 SW 1178; 
Beiser yv. Cincinnati, ete, R. Co., 152 
Ky. 522, 153 SW 748, 745, 43 LRANS 
1050 [eit Cyc]: 

. Nebr.—Amend v. Lincoln, etc., R. 
Co., 91 Nebr. 1, 135 NW 235. 

Nev. —Konig v. Nevada- California- 
Scanian BR: Co, —86 Ney. 18131352 P 

N. Y.—Francis C. Neale, Ine. v. 
New York Steam Co., 147 App. Div. 
125,°132) NYS: 71. 

Pa.—Murray v. Frick, 277 Pa. 190, 
121 A 47, 29: ALR 74; Howarth v. 
Adams Express Co., 269 Pa. 280, 112 
A 586; Frankel v. Norris, 252 Pa. 14, 
97 A 104, LRA1917E 272: Wood v. 
Pennsylvania RECO. 177 Pa. 306, 35 
A 699, 55 AmSR 728, 35 LRA 199. 

Tex!—-Fort Worth, BEC PREGCECO? “vs 
Westrup, (Commn. A.) 285 SW 1053 
{aff (Civ. A.) 278 SW 490]; Magno- 
lia Petroleum Co. v. Ray, (Civ. A.) 
187 SW 1085. 

Vt.—Woodeoek v. Hallock, 98 Vt. 
284, 127 A 380. 

“The primary cause is none the 
less the proximate cause because it 
happens to operate through succes- 
sive instrumentalities; that is to say, 
where the injury naturally and prob- 
ably ensues in unbroken sequence, 
uninfluenced or uncontrolled by an in- 
dependent intervening efficient cause, 
the injury is referred to the primary 
as the proximate cause.” Alabama 
Fuel, etc., Co. v. Baladoni, 15 Ala. A. 
316. 73 S205, 207, 

“The injury must be a natural se- 
quence of the wrong complained of, 
and if it naturally results from such 
act, the latter will be considered 
to be the proximate cause of the in-' 
jury, although there may have been 
a train of occurrences intervening be- 
tween the commission of: the wrong 
and the happening of the injury.” 
Stephens v. a 172, Ky. 780, 
783, 189 SW 1143. 

Tal Tilustrations.—(1) One who 
places in the hands of a child an ar- 
ticle of a dangerous character, likely; 
to. cause injury to the child or ‘to 
others, commits an actionable wrong, 
injury results, the fact 
that some agency intervenes between, 
such wrong and the injury will not 
prevent a recovery, if the injury was: 
the natural or probable consequence 
of the original wrong. Binford v. 
Johnston, 82 Ind. 426, 42 AmR 508.) 
(2) Where liquors Stored by the 
owner in a cellar on his premises! 
adjoining a street were damaged by 
the overheating of the cellar caused, 
by the escape of steam from pipes in 
the street, caused by the construc- 
tion of a sewer and an excavation in! 
the street, the damages were the di- 
rect and natural result of the work' 
done in the street, and there was no. 
intervening cause to break the causal! 
connection. Francis C. Neale, Ine. v. 
New York Steam Co., 147 App. Diy. 
725, 132 NYS: TL. 

Natural and probable consequences 
generally see supra § 482 

31. U. S.—Milwaukee, ‘etc., Hat Cod 
v. Kellogg, 94. U. S. 469, 24 L. ed. 
256; Herman’ v. Markham Air Rifle 
Co., 258 Fed. 475; Winona v. Botzet, 
169 Fed. 321, 94 CCA 563, 23 LRANS 
204; Teis v. Smuggler Min. Co;,, 158} 
Fed. 260, 85 CCA 478, 15 LRANS 893; 
McDonald v. Union Pac. R. Co., 42 
Fed. 579 [aff 152 U.S. 262, 14:SCti 
619, 38 L. ed. 434]. | 

Ala.—Alabama Fuel, “ete:, “Co. vy. 
Baladoni, 15 Ala. A. 316, 73.S 205. 

Cal.—Catlin v. ‘Union Oil Co. 31 
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able consequence of the original negligent act or 
omission,*° and is such as might reasonably have 
been foreseen as probable,*! the original wrongdoer 


Cal. Aw b9 Te 16 LeR 29% 
Conn.—Lombardi v. Wallad, 98 
Conni751.0,, 1120 2A 291, 
Ga.—Southern R. Co. v. Webb, 


116 Ga. 152, 42 SE 395, 59 LRA 109; 
Spires v. Goldberg, 26 Ga. A. 530, 106 
SE 585. See also Gillespie v. An- 
drews, 27 Ga. A. 509, 108 SE 906 (the 
mere fact that the injury would not 
and could not have resulted by rea- 
son of defendant’s acts alone will not 
of itself be taken to limit and de- 
fine an intervening agency as con- 
stituting the proximate cause). 

1ll.—Morrison v. Flowers, 308 Ill. 
189, 139 NE 10; Seith v. Common- 
wealth Electric Co., 241 Ill. 252, 89 
NE 425, 132 AmSR 204, 24 LRANS 
978; Yeates v. I}inois Cent. R. Co., 
241 Tll. 205, 89 NE 338; Carterville 
v. Cook,{129: T11..,152,..22° NE 14, 16 
AmSR. 248, 4 LRA) 72h; Aurora )wv. 
Pulfer, 56 Il], 270; Linder v. Kins- 
ley, 187 Ill. A. 444. 

Ind.—Citizens’ Tel. Co. v. Prickett, 
189 Ind. 141,125 NE 193; Balzer v. 
Waring, 176 Ind. 585, 95 NE 257, 48 
LRANS 834; Peru Heating Co. v. 
Lenhart, 48 Ind. A. 319, 95 NE 680; 
Cumberland Tel., ete., Co. v. Kranz, 
48 Ind. A. 67, 95 NE 371, 874 [cit 
Cyc]; Claypool v. Wigmore, 34 Ind. 
A. 35,71, NE 509. 4 

Iowa.—Snips v. Minneapolis, etce., 
R. Co:, 164 Iowa 530, 146 NW 468. 

Kan.—Crow v. Colson, 123 Kan. 
702, 256 P 971; Clark v. BH. I. Du Pont 
de Nemours Powder Co., 94_Kan. 268, 
146 P 320, LRA1915E 479, AnnCas 
Heres 340. 

y.—Nunan v. Bennett, 184 Ky. 
Bot 12 SW 570. 

La.—Lee v. Powell Bros., ete.;),Co!, 
126 La..51, 52 S 214, 

Mass:—Stone v. Boston, ete., R: Co., 
171 Mass. 536, 51 NE 1, 41 LRA 1794; 
McDonald. v.. Snelling, 14 Allen 290, 
92 AmD 768; Titeomb v. Fitchburg R. 
Co., 12: Allen 254; Palmer v. Andover, 
2 Cush. 600. 

Minn.—Childs v. Standard Oil Co., 
149 Minn. 166, 182 NW 1000. ; 
' Mo.—Daneschoeky .y.. Sieble, . 195 
Mo. A. 470, 193 SW: 966; Strayer vy. 
Quincy, etc., R;.Co.,.170 Mo. A. 514, 
156 SW 732: Murrell. v. Smith, 152 
Mo. A. 95, 133. SW 76. 

Mont.—Mize v. -Rocky Mountain 
Bell Tel. Co.; 38 Mont. 521,.100-P 971, 
973, 129 AmSR 659,16 AnnCas: 1189 
[quot Cyc}. 

Nev.—Konig vy. Nevada-California- 
i ee R. -Co.; 36 Nev.) 181, 135..P 
41. 

N. H.—Clark v. Barrington, 41 N. 
H. 44. 

N. J.—Davenport v-. McClellan, 88 
WN... J) 14 5668,./96; "A 924. \ 

N.. Y.,—Phillips’ v.. New York Cent., 
ete., OR. Co. 127" Ne  Menboveli2 e ANG 
978; Galvin v. New. York, 112 N.Y. 
228, 19 NE 675; Macauley .v. New 
York, 67 N. Y. 602. 

N. C.—Paul v. Atlantic Coast Line 
R..Co., 170° NC. 230, 233, 87. SE» 66, 
LRA1916B 1079 [cit Gye]; Bowers v. 
East Tennessee, etc., R. Co., 144 N. C. 
684, 57 SE 453, 12 LRANS 446. 

. Okl.—Producers’ Qil Co.) y. Eaton, 
44 Okl: 55, 148 P 9; Pollard v. Okla- 
homa City R. Co., 36 Okl. 96, 104, 128 
P 800, AnnCas1915A 140 [quot Cyc]. 

Or.—Poole v. Tilford, 99 Or. 585, 
195 P 1114. 

Pa.—Hey v. Philadelphia, 81 Pa. 
44, 22 AmR 733. 

R,. I.— Willis’ v.. Providence Tele- 
gram’ Pub. Co., 20 R.-1.:285, 287, 38° A 
947 [quot McDonald. vy. Snelling, 14 
Allen: (Mass.) 290,-:92 AmD 768]. 

S. C.—Miller v. Atluntie Coast Line 


R..-Cb., 140 -S..9Cs 193; 438 - S676; 
Howell v. Union-Buffalo Mills Co., 
eL21 §."E. 133;°443" SH 57%, 


S. D.—Houska v. Hrabe, 35 S. D. 
269, 151 NW_ 1021, 1023, LRA1915D 
1074 [cit] Cyc}: 
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is liable, notwithstanding the intervening act or 


event. 


Intervening cause as proximate cause. 
tervening cause will be regarded as the proximate 
cause, and the first cause as too remote where the 


Tex.—Gulf, etc., R. Co. v. Rowland, 
90 Tex. 365, 38 SW 756; Houston, etc., 
R. Co. v. Hough, (Civ. A.) 260 SW 
238; Fort Worth Gas Co. v. Cooper, 
(Civ. A.) 241 SW 282; Magnolia Pe- 
troleum Co. v. Ray, (Civ. A.) 187 SW 
1085; Missouri, ete., R. Co. v. Card- 
well, (Civ. A.) 187 Sw 1073; Houston 
Lighting, ete., Co. v. Walsh, (Civ. A.) 
177 SW 1055; Houston Belt, etc, R. 
@o. “wa O'Leary, (Civ. A.) (186 SW 
601; Texas, etc., R. Co. v. Murray, 63 
Tex. Giv. A. 340, 132 SW 496; Hous- 


ton, etc., R. Co. v. Maxwell, 61 Tex. 
Civ. A. 80, 128 SW 160. 
Vt.—Morse v. Richmond, 41 Vt. 


435, 98 AmD 600. 

Wash.—Mathis v. Granger Brick, 
etc., Co., 85 Wash. , 634, 149. P 3: 
Pierson v. Northern ‘Pac. R. Codi,6.b2 
Wash. 595, 100 P 999. 

Wyo.—Lemos v. Madden, 28 Wyo. 
1, 200 P 791. 

Eng.—Cooke v. Midland Great 
Western R. Co., [1909], A. C.) 229. 

Can.—Geall v. Dominion Creosot- 
ing’ Co., 55 Can. S. C. 587, 39 DomLR 
242, [1918] 1 WestWkly 280. 

Ont. — Toronto Hydro - Electric 
Commn. v. Toronto R. Co., 45 Ont. 
L. 470, 16 OntWN 2038, 48 DomLR 
103; Labombarde v. Chatham Gas Co., 
10 Ont. L. 446, 5 OntWR 534. 

“A tortious act may have several 
consequences, concurrent or succes- 
sive, tor all of which the first tort- 
feasor is responsible, and a conse- 
quence of an original wrong may in 
turn become the cause of succeeding 
consequences, and should not mani- 
festly be regarded as an intervening 
cause which will relieve the original 
cause, so long as it affirmatively ap- 
pears that the mischief is attribut- 
able to the original wrong as a re- 
sult which reasonably might have 
been, or ought to have been, foreseen 
as probable.’”’ Spires v. Goldberg, 26 
Ga. A. 530, 533, 106 SH 585. 

[a] Illustrations.—(1) Where a 
child’s clothing caught fire from a 
charcoal stove negligently left in 
the street and the mother burnt her 
hands in extinguishing the fire, her 
injury was the natural and probable 
consequence of defendant’s  negli- 
gence, and one which an ordinarily 
prudent person ought reasonably to 
have anticipated; leaving the stove 
was the proximate and efficient cause 
of the mother’s injuries. Wichita 
Falls Tract. Co. v. Hibbs, (Tex. Civ. 
A.) 211 SW 287, (2) The firing of a 
pistol in the presence of a woman is 
the proximate cause of her miscar- 
riage rather than the consequential 
fright. Alabama Fuel, etc., Co. -v. 
Baladoni, 15 Ala. A. 816, 73 S 205. 

Anticipation of: 

Concurrent cause see supra § 488. 
Intervening cause see infra § 493. 

Consequences which should have 

been foreseen generally see supra 


§ 483. 
32. U. S.—Atchison, etc., R. Co. v. 
Calhoun, 213 U.S. 1, 29 Sct 321, 53 


L, ed. 671; Milwaukee, etc., R. Co. v. 
Kellogg, 94 U. S. 469, 24 L. ed. 256; 
Hickey v. Missouri Pac. R. Corp., 8 
F. (2d) 128; Orton v. Pennsylvania 
R. Co., 7 F. (2d) 36; Davis v. Carolina 
Cotton, etc., Mills Co.,.5. F. (2d) 
575; Mendelson y. Davis, 281 Fed. 18; 
Montgomery Light, etc, Co. v. 
Charles, 258 Fed. 723; Crane Co. v. 
Busdieker, 255 Fed. 664, 167 CCA, 40; 
Chicago, etc., R. Co. v. Richardson, 
202 Fed. 836, 121 CCA 144; Winona 
v. Botzet, 169 Fed. 321, 94 CCA 563, 
23 LRANS 204: Teis v. Smuggler 
Min. Co., 158 Fed. 260, 85 CCA 478, 15 
LRANS 8938; Cole v. German Sav., 
etc., Soc., 124 Fed. 113, 59 CCA 593, 
63 LRA 416. 
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chain of events is so broken that they become in- 


dependent and the result cannot be said to be the 


But an in- 


pated.*” 


Ala.—Ruffin Coal, etc., Co. v.. Rich, 
214 Ala. 633, 108 s 596; Dye- -Wash- 
burn Hotel Co, Ve Aldridge, 207 Ala. 
471,98 S°512, 516 [cit Cyc]; Miles’ v. 
Hines, 205 Ala. 83, 87 S 837, 840 [cit 
Cyc]; Woodward iron Co. v; Gamble, 
203 Ala. 20, 81 S 810; Hammett v. 
Birmingham R,, i ets; Co., 202 Ala. 
520, 81 S 22; Tobler v. Pioneer Min., 
ete., Co.,; 166 Ala. 482, 52 S 86. 

Ariz. —Douglas v. Burden, 24 Ariz. 
95, 206 P 1085. 

‘Ark.—Bona v. S. R. Thomas Auto 
Co., 137 Ark. 217, 208 SW 306; Arkan- 
sas Valley Trust Coie, Mcliroy, 97 
Ark. 160, 133 SW. 816, 31 LRANS 
1020; Pittsburg Reduction Co. v. 
Horton, 87 Ark. 576, 113 SW 647, 18 
LRANS 905. 

Cal.—Schwartz v. California Gas, 
ete., Corp., 163 Cal. 398,125 P 1044; 
Merrill v. Los Angeles Gas, etc., Co., 
158 Cal. 499, 111 P 534,139 AmSR 134, 
31 LRANS 559; Polloni v. Ryland, 28 
CaliA. 064, 31 5%. Pr 296. 

Colo.—Clark v. Wallace, 51 Colo. 
437, 118 PRP. 973, AmnnCasi913B 349; 
Lyons v. Watt, 43 Colo. 238,195 .Py¥949, 
18 LRANS 1135. 

Conn.—Lombardi v. Wallad, 98 
Conn, 510, 120 A 291;.Howard v. Red- 
den, 93 Conn, 604, 107 A 509, 7 ALR 
198 


D. C.—~Munsey v. Webb, 37 App. 


185. 
Ga.—Southern R. Co. v. Webb, 116 
Ga, 152, 42,.SH. 395, 59 uRA 109; 


Georgia R., etc., Co. v. Konkle, 36 Ga. 
A. 569, 137 SE 138; Georgia R.; etc., 
Cou. ‘Bryans, 35 GaAs 713, 1384 SE 
787; Higginbotham v. Rome R., etc., 
Co.,,.23 Ga. A; 753, 99 SE 638. 
Hawaii—Ward Vv. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 
Ill.—Seith v. Commonwealth Elec- 
tric Co., 241 Ill, 252, 89 NE 425, 132 
AmSR 204, 24 LRANS 978; Seymour 
v. Union Stock Yards, etc., Co., 224 
Ill. 579, 79 NE 950; L. Wolff Mfg. Co. 
v. Wilson, 152 Ill. 9,38 NE 694, 26 
LRA 229; Pulman Palace Car ‘v. 
Laack,*143 Ill. 242, 32 NE 285, 18 
LRA 215; Healey v. Heidel, 210 Ill. 
A. 387; O’Rourke, v. Louisville, etc., 
RR. Co.,219%. Ll. (AS ab sitartnetty v: 
Boston Store, 185 Ill. A. 332 [aff 265 
Tll. 331, 106 NE 8387, LRA1915C 460]; 
Milostan vy. Chicago, 148 Ill. A. 540; 
Reddick vy. General Chemical Co., 124 
Ill. A. 381; Terminal. R, Assoc. vy. 
Larkins, 112 Ill. A. 366. 
Ind.—Citizens’ Tel, Co, v. Prickett, 
189 Ind. 141, 125 NE 1938; Mogle v. 
Poledor, 84 Ind. A. your 151 NE 142; 
Moran V. Poledor, 84 Ind. A. 266, 151 
NE 140; Engle v. Director Gen. of R. 
Cos., 78’ Ind. A, 547, 133 NE 138; Reid 
v. Evansville, ete., R. Co., 10 Ind, A. 
385, 35 NE 703, 53 AmSR 391. 
Kan.—St, Louis, etc., R. Co. v. Jus- 
tice, 80 Kan, 10, 101 P 469. 
Ky.—Louisville Auto Supply Co, v. 
Irvine, 212 Ky. 60, 278 SW 149; Nu- 
nan v. Bennett, 184 Ky. 591, 212 SW 
570; Judd vy. Southern R. Co., 171 Ky. 
832, 188 SW 880; Louisville v. Hart, 
143 Ky. 171, 186 SW .212, 35 LRANS 
207; Louisville, etc., R. Co. v. Keiffer, 
132 Ky. 419, 113 SW 433. 
La.—Whittle v. Southern Express 
Co., 142 La. 238, 76 S 623. 
Md.—State v. Washington, etc., 
seh apse R. Co., 180 Md. 603, 101 A 


Mass.—Bartlett v. Boston Gas 
Light Co,, 122 Mass. 209, 117 Mass. 
538, 19 AmR 421. 

Mich.—Kurtz v. Detroit, etc., R. 
Co., 238 Mich, 289, 213 NW 169; 'Cal- 
liari v. Fisher, 190 Mich. 56, 155 NW 
689; Stoll v. Laubengayer, 174 Mich. 
701, 140 NW 532; Fowles v. Briggs, 
116 Mich. 425, 74 NW 1046, 72 AmSR 
537, 40 LRA 528. 


natural and probable consequence of the primary 
cause, or one which ought to have been antici- 
The law will not look back from the in- 


Minn.—Peterson yv. 138 


Martin, 
Minn. 195, 164 NW 813. 


Miss. —Louisville, etc., Co. 
Daniels, 135 Miss. 33, 99 % 434, 34 
ALR 516. 

Mo.—Rice v. White, 239 SW 141; 
Payton v. Woolfolk, (A.) 182 SW 
801; Strayer v. Quincy, etc., R. Co., 


170 Mo. A. 514, 156 SW 732; Saxon 
v. St. Louis Transfer Co., 145 Mo, A. 
693, 123 SW 104; Brubaker v.. Kansas 
City Electric Light Co., 130 Mo. A. 
439, 110 SW 12. 

Mont.—Kirby v. Oregon Short Line 
R. Co., 59 Mont. 425, 197 P 254; 

Nebr.—Steenbock y. Omaha Coun- 
try Club, 110 Nebr. 794, 195 NW 117; 
Johnson v. Omaha, 108 "Nebr. 481, 188 
NW 122; Merkouras v. Chicago, etce., 
Rs Cos 104 Nebr. 491, 177 NW. 822; 
Spratlen v. Ish, 100 Nebr. 844, 161 
NW 573; Kitchen v. Carter, 47 Nebr. 
776, 66 NW 855; St. Joseph, etc., R. 
Co. v. Hedge, 44 Nebr. 448, 62 NW 
887; Cornelius v. Hultman, 44 Nebr. 
441, 62 NW 891. 

Nev.—Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 141. 

N. J.—Pyers v. 'Tiersye:895 IN. ;) da. 
520, 99 A 130; Kuhn v. Jewett, 32 N. 
a Eq. 647. 

N. Y.—Perry v. Rochester Lime 
Co., 219 N. Y. 60; 113 NE 529, LRA 
1917B 1058; Leeds vy. New York Tel. 
Co., 178 N. Y. 118, 70 NE 219; Malloy 
v. New York Real Hst. Assoc., 156 
N. Y. 205, 50 NE 853, 41 LRA 487; 
Morris v. Brown, 111 N.Y. 318, 18 
NE 722, 7 AmSR (ale Hofnagle Vv. 
New York Cent., etc. R. Co.; 35.N. YY. 
608 [rev 1 Thomps. &C. 346]; Joyce 
v. Brockett, 205 App. Div. 770, 200 
NYS 394 [aff 237 N. Y. 561 mem, 143 
NE 743 mem]; Dalzell v. New York, 
etc., R. Co., 1386. App. Div... 329, 121 
NYS 28; Ship v. Fridenberg, 132 App. 
Div. 783, 117 NYS 599; McGovern v. 
Degnon- McLean Contracting Co., 120 
App. Div. 524,105 NYS 408; Thomp- 
son y. Plath, 44 App. Div. 291, 60 
NYS 621; Quill v. New York Cent., 
etce., R. Co., 16 Daly 313, 11 NYS 80 
[aft 126 N. Y. 629 mem, 27 NE 410 
mem]; Paquet vy. Pictorial Review 
Holding Corp., 130 Misc. 389, 223 NYS 
686; Ragone v. State, 123 Misc. 48, 
204 NYS 178 [aff 211 App. Div. 573, 
207 NYS 544 (aff 243 N. Y. 607 mem, 
154 NE 625 mem)]; Geelan yv. Cooke, 
23 Misc. 460, 51 NYS 361; Von Wan- 
genheim y. New York Stockyards Co., 
153 NYS 696 [aff 171 App. Div. 897 
mem, 155 NYS 405 mem]. 

N. C.—Paul v. Atlantic Coast Line 
R:;Co.,.. 170. Ni) CC. 230, 1233, 87 “SE. 66, 
LRA1$16B 1079 [cit Cyc]; McAtee v. 
Branning Mfg. Co., 166 N, C. 448, 82 
SE 857; Fanning V. White, 148 N.C. 
541, 62 SE 734; Carter v. Cape Fear 
Lumber Coy WING 208, 39 SE 828. 

Oh.—Woolson y. Hessling, 20 Oh, 
Cir, Ct, N. S,,O83r 

Or.—Chambers vy. Everding, 71 Or. 
521, 136.P 885, 143 P 616. 

Pa,—Daniels v. Hilman Coal, etc., 
Co., 279. Pa. 47, 123 A 653; Brugge- 
man v. York, 259 Pa. 94, 102 A 415; 
Rhad v. Duquesne Light Co., 255 Pa. 
409, 100 A 262, LRA1917D 864: Nird- 
linger Vv. American Dist. Tel. Co.,. 245 
Pa. 453, 91 A 883, AnnCas1915D 1184; 
Gudfelder Vv. Pittsburg, Ci a Co.; 
207 Pa. 629, 57 A 70; Pennsylvania R. 
Cos we Hope, 80 Pa. 373, 21 AmR 
100; Bannon v Pennsylvania R.- Coz; 
29 Pa. Super. 231; Wadasz v. Peoples, 
13 Pa. Dist. 333, 39 Pa. Co, 18; Woo 
v. Pennsylvania Ri Cones Pa, Dist. 
LON TG (Pa. Oo. 290, 36 WklyNC 410 
[aft 177 Pa. 306, 35 A 699, 55 AmSR 
728, 35 LRA 199}. 

Philippine. —Atlantic, etc., 
Philippine, 10 Philippine 166. 

R. I.—Nelson y. Narragansett Elec- 


Conny: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 489-490] 


jurious consequences 


tric Lighting Co., 26 R. I. 258, 58 A 
802, 106 AmSR 711, 67 LRA 116. 

s. C.—Miller v. Atlantic Coast Line 
Re Con a0s aS Ce 123,51, 135: SE 16703 
Keel v. Seaboard Air Line R. Co., 122 
8. C. 17, 114 SE 761; Sexton v. Noll 
Constr. Co., 108 S. C. 516, 95 SE 129; 
Cannon v. Lockhart Mills, 101 S. C. 
59, 85 SE 233. 

Tenn.—Moody v. Gulf Refining Co., 
142 Tenn. 280, 218 SW 817, 8 ALR 
pot Sprankle v. Mathis, 4 Tenn. Civ. 

Tex.—Seale v. Gulf, etc., R. Co., 65 
Tex. 274, 57 AmR 602; Houston, ete., 
R. Co. v. Hough, (Civ. A.) 260 SW 
233; Haney v. Texas, etc., Coal -Co., 
(Civ. A.) 207 SW 375; Ft. Worth v. 
Patterson, (Civ. A.) 196 SW _ 251; 
Missouri, etce., R. Co. v. Cardwell, 
(Civ. A.) 187 SW 1073; Houston 
Lighting, etc., Co. v. Walsh, (Civ. A.) 
177 SW 1055; Commercial Union As- 
sur, Co., Ltd. v. Gulf Refining Co., 
(Civ. A.) 174 SW 874; Texas, etc, R. 
Co. v. Murray, 63 Tex. Civ. A. 340, 
132 SW 496; San Antonio, etc., R, Co. 
v. Trigo, (Civ, A.) 101 SW 254; Mis- 
souri, etc., R. Co. v. Raney, 44 Tex. 
Giv. Ac” 517, 99: (Siw -589s:. Shippers 
Compress, etc., Co. v. Davidson, 35 
Tex. Civ. A. 558, 80 SW 1032; Wehner 
v. Lagerfelt, 27 Tex. Civ. A. 520, 66 
SW_ 221. 

Vit.—Woodcock v. Hallock, 98 Vt. 
284,127 A 380. 

Wash.—Lehman y. Maryott, etc., 
Peres Co., 108 Wash. 319, 184 P 
3 


W. Va.—Martino v. Rotondi, 91 W. 
Va. 482, 113 SE 760, 36 ALR 6; An- 
derson V. Baltimore, etc., R. Co., 74 
W. Va. 17, 81 SE 579, 51 LRANS 
888; Schwartz v. Shull, 45 W. Va. 405, 
31 SE 914. 

Wis.— Wilczynski v. Milwaukee 
Electric R., etc., Co., 171 Wis. 508, 
177 NW 876; Derouso. v. International 
Harvester Co., 157 Wis. 32, 145 NW 
771; Morey v. Lake Superior Ter- 
minal, etc., Co., 125 Wis. 148, 103 NW 
271, 12 LRANS 221. 

Wyo.—Lemos v. Madden, 28 Wyo. 
Ley PAO en Schaly fe 

Eng.—Sharp v. Powell, L. R. 7 C. P. 
253; Bartlett v. Baker, 3 H. & C. 158, 
159 Reprint 486. 

Ont. — Toronto Hydro - Electric 
Commun. vy. Toronto R. Co., 45 Ont. L. 
470, 16 OntWN 203, 48 DomLR 103; 
Simpson vy. Belleville Local Bd. of 
oie 40 Ont. L. 406, 39 DomLR 
44 

Que.—Montreal Tramways Co. v. 


Frontenac Breweries, 33 Que. K. B. 
160. 
[a] The term “proximate” indi- 


eates that there must be no other 
culpable and efficient agency inter- 
vening between defendant’s negli- 
gence and the injury. Wiley v. West 
Jersey R. Co., 44 N. J. L. 247. 

[b] Even natural and probable 
consequences of a negligent act or 
omission are not chargeable to the 
original wrongdoer, if a sufficient in- 
dependent cause intervenes between 
the wrong and the injury. The Mil- 
waukee Bridge, 15 F. (2d) 249; Ward 
v. Inter-Island Steam Nay. Co., Ltd., 
22 Hawaii 66. 

[ce] 
quence.—Where an independent 
tervening cause interrupts the natu- 
ral sequence and causal connection 
between the original act of negli- 
gence and the injury, the intervening 
cause becomes the proximate cause, 
and the author of the negligence is 


not liable. mene? v. Washington 
City Midland, etc., R. Co., 105 U. S. 
249, 26 L. ed. 1070; Milwaukee, etc., 


R. Co. v. Kellogg, 94 U. S. 469, 24 L. 
ed. 256; Toledo, etc., R. Co. v. Muth- 
ersbaugh, Wiedlic B 2; Pennsylvania 
R. Co. v. Whitlock, 99 Ind. 16, 50 
AmR 71; Beall v. Athens, 81 ich. 
536, 45 NW 1014; Hoyt v. ‘Jeffers, 30 
Mich, 181; Read v. Nichols, 118 N. ¥. 
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Interruption of natural se-) 
in-: 


beyond : the last 
cause,** especially where an intelligent and respon- 
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efficient 


224, 23 NE 468, 7 LRA 130; Fair- 
panes vy. Kerr, 70 Pa. 86, 10 AmR 


[d] Mlustrations.—(1) Where ni- 
troglycerin caps. are 
stored in a public place, the caps 
being in tin boxes, the tin boxes 
hidden from sight in larger wooden 
boxes and these placed in a chest 
which is left open, the illegal storing 
of the caps is not the proximate 
cause of the death of a child, caused 
by an explosion of the caps while 
they were in the possession of two 
children, aged respectively twelve 
and thirteen years, who had on the 
previous day stolen one of the 
wooden boxes from the chest, and, 
after having hidden it over night 
at their home, were engaged in 
carrying it away, and were at a 
distance of one-half mile from the 
Scene of the theft at the time of 
the explosion. Perry v. Rochester 
Lime Co., 219 N. Y. 60, 118 NE 529, 
LRA1917B 1058. (2) A complaint 
against the owner and the contractor 
of a building for a pedestrian’s death 
caused by the fall of a cornice, which 
alleges that the cornice was inse- 
cure when built and subject to action 
of the elements, whereby the mate- 
rials rusted and rotted, states no 
cause of action against the contrac- 
tor, for it affirmatively shows that 
the proximate cause of the accident 
was the failure of the owner to in- 
spect and prevent the fall due to the 
rusting and rotting. Howard v. Red- 
den, 93 Conn. 604, 107 A 509, 7 ALR 
198. (3) Where defendant’s servant, 
driving a team of mules attached to 
a wagon partially loaded with lum- 
ber, invited plaintiff's intestate, a 
boy ten years old, to ride with him in 
the wagon, and the boy was killed by 
the running away of the team, the 
character of the mules was not the 
proximate cause of plaintiff's death, 
the accident being the result of the 
unauthorized act of the driver in in- 
viting intestate to ride. Dover v. 
Mayes Mfg. Co., 157 N. C. 324, 72 SE 
1067, 46 LRANS 199. (4) Under a 
statute requiring the seller of corn 
shredders to provide the same with 
certain safety devices, and also re- 
quiring the owner to maintain such 
devices, where a safety device broke 
and was removed by the owner, the 
operator could not recover from the 
seller for an injury occurring there- 
after, since its insufficiency was not 
the proximate cause of the injury. 
Derouso y. International Harvester 
Cos, oT 2 VWVis. 82, £45: NW . ZT 5) 
The owner of a house cannot main- 
tain an action against a gas company 
for permitting gas to escape into the 
house, if the immediate cause of the 
explosion by which the house is dam- 
aged is the negligence of the tenant 
in possession. JBartlett v. Boston 
Gas Light Co., 122 Mass. 209, 117 
Mass, 533, 19 AmR 421; Smith v. 
Pawtucket Gas Co., 24 R. I. 292, 52 A 
1078, 96 AmSR 713; Creel v. Charles- 
ton Natural Gas Co., 51 W. Va. 429, 
41 SE 174, 90 AmSR 772. 

33. U. S.—Bole v. Pittsburgh Ath- 


letic Co., 205 Fed. 468, 123 CCA 536, 
42 LRANS 602. 
Ark.—St, Louis, ete, R. Co. v. 
Steel, 129 Ark. 520, 197 SW 288. 
Cal.—Trice Vv. Southern Paco. 
174 Cal. 89, 161 P 1144. 
Conn.—Miner v. McNamara, 81 


Conn. 690, 72 A 188, 21 LRANS 477. 

Ky. —Stephens Vv. Stephens, 172 Ky. 
780, 189 SW 11438, 1145 [cit cyoy* 
Louisville v. Hart, 143 Ky. 171, 136 
SW 212, 35 LRANS 207; Louisville, 
etc., R. Co. v. Keiffer, 132 Ky. 419, 
113 SW 433. 

Mass.—Stone v. Boston, etc., R. Co., 
171 Mass. 536, 51 NE 1, 41 LRA 794. 

N. Y.—Miller v. Bahmmuller, 124 
App. Div. 558, 108 NYS 924, 

N. C—Smith v. Norfolk, etc. R. 


unlawfully ; 


| Santa Rita, 
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sible human being has intervened.** 
[§ 490] 2. Requisites in General. An intervening 


L45-N.7 C.. (98) 58 SE! 799; 11122 
AmSR 423. 

Okl.—Pollard v. Oklahoma City R. 
Co., 36 Okl. 96, 105, 128 P 300, Ann 
Cas1915A 140 [eit oye]. 

Pa.—Congregation v, Smith, 163 Pa, 
561, 30 A 279. 

s C.—Miller v. Atlantic Coast 
Line R. Co., 140 S. C. 128, 1388 SE 675, 

W. Va.—Anderson v. Baltimore, 
etc., R. Co., 74 W. Va. 17, 81 SE 579, 
51 LRANS 888. 

34. . S—Davis v. Carolina Cot- 
ton, -etc.,) Mills | Cos, 5 E2a) 575: 

Cal. —Schwartz v. California Gas, 
etc., Corp., 163 Cal. 398,-125 P 1044. 

Conn. —Lombardi v. Wallad, 98 
Conn. 510, 120 A 291; Howard v. ’Red- 
den, 93 Conn. 604, 107 A 509, 7 ALR 
198 (set out supra note 32 [a] (2)). 

Hawaii.— Ward v. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 
ggu Malmberg Vv. Bartos, 83 Ill. A. 

Ind.—Wickey v. Steuder, 164 Ind. 
189, 73 NE 117; Claypool v. Wigmore, 
34 Ind. A. 395 T1 NE 509, 

Iowa.—Mahoney v. Dankwart, 108 
Iowa 321, 79 NW 134. 

Kan. —Stephenson v. Corder, 71 
Kan. 475, 80 P 938, 114 AmSR 500, 69 
LRA 246. 

Ky.—Stephens v. Stephens, 172 Ky. 
780, 189 SW 1143, 1145 [quot Cyc}? 

Mass.—Carini vy. Springfield Roman 
Catholic Bishop, 219 Mass. 117, 106 
NE 589, LRA1915B 825; Smith v. 
Peach, b00 Mass. 504, 86 NE 908; 
Glassey v. Worcester Cons. St. R. Co., 
185 Mass. 315, 70 NE 199. 

Mich.—Kurtz ve Detroit rete oR: 
Co., 238 Mich. 289, 213 NW 169; Moll 
Vv. "Riverside Storage, etc., Co., 82 
Mich. 389, 46 NW 777. 

Minn.—Childs v. ee Oa) Oil (Cox 
149 Minn. 166, 182 NW is 

Miss.—Louisville, ete. Roe v 
Daniels, 135 Miss. 33, 99 S 434, 34 
ALR 516. 

Mo.—Saxon v. St. Louis Transfer 
Co., 145 Mo, A. 693, 123 SW 104. 

N. Y.—Beetz v. Brooklyn, 10 App. 
Div. 382, 41 NYS 1009; Davy v. 
Lyons, 71 Misc. 139, 127 NYS 1083. 

Oh.—Shotwell .o oy 4 OhS& 


CP 326, 5 OhNP 2 

Okl.—-Pollard v. POaond City: 
Co., 36 Ok]. 96, 105, 128 P-300, Ann 
Cas1915A 140 [cit Cyc]. 

Pa.—Marsh v. Giles, 211 Pa. 17, 60 
A 315; Wood v. Pennsylvania R. Co., 
177 Pa. 306, 35 ‘A 699, 55 AmSR 728, 
35 LRA 199; Bannon vy. Pennsylvania 
R. Co., 29 Pa. Super. 231. 

R. I.—Nelson v. Narragansett Elec- 
tric Lighting Co., 26 R. I. 258, 58 A 
802, 106 AmSR 711, 67 LRA 116; 
Afflick v. Bates, 21 R. I, 281, 43 A 539. 

Va.—Winfree v. Jones, 104 Va. 39, 
51 SE 153, 1 LRANS 201. 

‘W. Va.—Anderson vy. Baltimore, 
Pi R. Co., 74 W. Va. 17, 81 SH) 679, 

51 LRANS 888. 

Wis.—Kumba v. Gilham, 103 Wis. 
312, 79 NW 325. 

Hng.—Ruoff v. Long, [1916] Bs Ne. Ss 
148; Wheeler v. Morris, 84 L. 1 eee 
1435; ScholeS v. North nopdent R. Gos 
1 LT. Rep. N. S. 835. 

ie Beals. 


B. C.—Vick y. Morin, 
30 WestLR 412, 7 


22 DomLR 29, 
WestWkly 1053. 

[a] One of the most valuable 
tests to apply to determine whether 
a negligent act was the proximate or 
remote cause of an injury is to de- 
termine whether a responsible human 
agency has intervened, sufficient of 
itself to stand as the cause. The 
176 Fed. 890, 100 CCA 
360, 30 LRANS 1210 frev on other 
grounds 173 Fed. 413]. 

{b] Iustrations.— (1) Where a 
farmer had hitched one horse of his 
team, which he had driven seventeen 
miles, in front of a store while un- 
loading ,.his wagon, and, while the 
team was standing, a boy struck the 
nose of the hitched horse with his 
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efficient cause is a new and independent force. 
which breaks the causal connection between the 
Such cause may 
be either animate or Hee accidental or in- 
tentional,?? although the view has been asserted 
that the mere accidental or unintentional act of a 
third person will not break the chain of causa- 
The intervening act or event must be 
sufficient itself to stand as the cause of the in- 
jury,?® and be one but for which the injury would 
If the new cause merely ac- 
celerates an original cause which was sufficient to 
produce the injury, the first cause will still be the 
proximate cause,*? as where a fire negligently started 
The intervening act or 


original wrong and the injury.® 


tion.®8 


not have occurred.*° 


is spread by the wind.*? 


foot, which frightened the team, and 
it ran away causing the damage, the 
striking of the horse by the boy was 
the proximate cause of the accident. 
Stephenson v. Corder, 71 Kan. 475, 80 
P 938, 114 AmSR 500, 69 LRA 46. 
(2) Where two small boys turned the 
lever of an electric truck standing in 
a public. street, with the power off 


and the brake on, while the operator | 


was delivering goods, and the truck, 
uncontrolled, collided with a horse 
and wagon, the act of such boys was 
the proximate cause of the injury, 
exempting the owner of the truck 
from liability. Berman v. Schultz, 
40 Misc, 212, 81 NYS 647. (3) That 
a city has allowed a swing to be sus- 
ended in the street several feet 

rom the curb does not render the 
city liable for injuries to one driving 
along the street, caused by.a child 
throwing the loop of the swing over 
the top of his buggy. Shotwell v. 
Reading, 4 OhS&CP 326, 5 OhNP 241. 
(4) Where defendant left part of an 
iron steam heater in the basement of 
a school and it was removed to a 
different. and more dangerous posi- 
tion by the directions of the school 
teacher, defendant was not_ liable. 
Vick v. Morin, 21 B. C. 8, 22 DomLR 
29, 30 WestLR 412, 7 West Wkly 1053, 

35. Uz. S.— Texas, Oted. (Ri Conyve 
Stewart, 228 U. S. "357, 33 Sct 548, 
Si ed, 875; The Daniel McAllister, 
258 Fed. 549, 169 CCA 489; Winona v. 
Botzet, 169 Fed, 321, 94 CCGA 563, 23 
LRANS 204. 

Ala.—Dye-Washburn Hotel Co. v. 
Aldridge, 207 Ala, 471, 98 S 512, 516 
[cit Cyc]. 

Ariz.—Crandall y. Consolidated Tel., 
etc., , 14-Ariz., 322, 127 P 994. 

Ark.—St. Louis, etc., Be. Con: i 
Steel, 119 Ark. 349, 178 SW 320, 323, 
LRA1915F 1114 [quot Cyc]. 

Cal.—Merrill v. Los Angeles Gas, 
etc., Co., 158 Cal. 499, 111. P 534, 139 
AmSR 134, 31 LRANS 559. 

ip: C.—Munsey v. Webb, 37 App. 
185. 


Hawaii.— Ward v. Inter - Island 
Steam Nav. Co., Ltd., 22.Hawaii 66, 
72) [cits Cye]. 

Tll.+Phillbaum v. Lake Erie, etc., 

R. Co.,: 315 Til..131, 145 NE 806 [rev 
232 111. A. 120]; Pullman Palace Car 
Co. vy. Laack, 143 Ill. 243, 32 NE 285, 
18 LRA 215. 
_ Ind.—Citizens’ Tel. Co. v. Prickett, 
189 Ind,*141, 125 NE 1938; 
etc., R. Co. v. Mitchell, 56 Ind, A. 354, 
105 NE. 396, 

Kan.—Hartman vy. Atchison, etc., 
R. Co., 94 Kan. 184, 146 P 335, LRA 
1915D’ 563. 

Nebr.—Johnson v. Omaha, 108 
Nebr. 481, 188 NW 122; Merkouras v. 
Chicago, ‘etc., R,. Co., 104. Nebr. 490, 
177 NW’ 822. 

N. J.—Davenport v. McClellan, 88 
N. J. L.. 653, 96), A; 9215: Hagens .v. 
West Englewood Lumber Co., (Sup.) 
138 A 519. 

N. Y.—Donnelly v. H. Cc. & A. I. 
Piercy PpRerePLne Co., 222 N. Y¥. 210, 
118 NE 605 

N. G—Balcum y. Johnsox, 177 N. 
C. 213, 98. SE 532. 


Chicago, | 


NEGLIGENCE. 


negligence.*® 


Pa.—Nirdlinger v. American Dist. 
Tel. Co., 245 Pa. 458, 91 A 8838, Ann 
Cas1915D 1184, 

S..C.—Sandel v. State, 115 S.C. 168, 
104 .SE 567, 13 ALR 1268. 

Tenn.—Sprankle y. Mathis, 4 Tenn, 
Civ., A. 522. 

Tex.—Fort Worth, etc., R. Co. vy. 
Westrup, ((Commn. A.) 285 SW 10538 
[aff (Civ. A.) 278 SW 490]; Fort 
Worth, ete., R. Co. v. Lemons, (Civ. 
A.) 258 SW 1095, 1098 [quot Cyc]; 
Ft.. Worth v. Patterson, (Civ. A.) 196 
SW 251; Houston Lighting, etc., Co. 
v. Walsh, (Civs A.) 177 SW 1055. 

Vt.—Woodcock vy. Hallock, 98 Vt. 
284, 127 A 380. 

Via.—Chesapeake, ete. R. Co. V. 
Crum, 140 Va. 333, 125 SE 301. 

Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 201 P 165, 1018; Lemos v. Madden, 
28. Wyo, 1, 200 P 791. 

[a] Otherwise stated, ‘‘efficient 
cause,’ within the rule- preventing 
negligence being the proximate cause 
of any injury if there was an inter- 
vening efficient cause, means that 
Cause which produces effects or re- 
sults. Crandall v. Consolidated Tel., 
ete., Co.,:14 Ariz. 322, 127 P 994. 

[b] “The intermediate cause... 
must be self-operating and discon- 
nected from the primary wrong.” 
Munsey v. Webb, 37 App. (D. C.) 185, 


189. To same effect Ward v. Inland- 
Island Steam Nay. Co., Ltd., 22 Har 
waii 66. 


Involuntary intervening act set in 
orarauen by primary cause see infra 


8 

36. Bruggeman v. York, 259 Pa. 
94, 102 A 415; Lemos v. Madden, 28 
Wyo, 1, 200 P 791. 

37. Lemos’ v. Madden, supra. 

38. Lee v. Powell Bros., etc., Co., 
nee Tei: 61,-52,S 214. 

U. S:—The Santa Rita, 176 

Fed. 890, 100 CCA 360, 30 LRANS 

Ala.—Miles v. Hines,,,205 Ala. 83, 
87 S 887, 840 [cit Cyc}. 

Ariz.—Douglas v. Burden, 24 Ariz. 
95, 206 P 1085. 

Ark.—Bona v. S. R. Thomas Auto 
Co., 137 Ark, 217, 208 SW _ 306; St, 
Louis, etc., R, Co. v. Steel, 119 "Ark. 
349, 178 SW 320, 323, LRA1915F 1114 


[quot Cyc]. 

Conn, — Lombardi v. Wallad, 98 
Conn. 510, 120 A 291. 

Ga.—Atlanta, etc., R. Co. v. Reese, 


28 Ga. A, 275, 110 SE 750; Spires v. 


| Goldberg, 26 Ga. A. 530, 106 SE. 585. 


ey eee Vv. Adams, aes a 
Minn,—Peterson vy. Martin, 138 


Minn, 195, 164 NW 813. 
Nebr.—Amend vy. Lincoln, etc., R. 
Co., 91 Nebr. 1, 185;NW. 2385. 
N. G—Baicum vy. Johnson, 177 N. 
C, 218,,98 SE 532. 
Va.—-Appalachian Power Co, v. 
Wilson, 142 Va. 468, 129 SE 277. 


Wyo.—Hines vy. Sweeney, 28 Wyo. 
57, 201 P 165, 170, 1018 {cit Cyc]: 
1, 200 B 


Teneg v. Madden, 28 Wyo. 


“It is a well settled general rule 
that if, subsequent to the. original 
negligent act, a new cause has inter- 
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agency must have heck, one which could not reason- 
_ ably have been anticipated by the primary wrong- 
doer,*? and must have superseded the orignal act 
or been itself responsible for the injury,** 
been said that it is not the lawful, but the wrong- 
ful or negligent act of a third person which relieves 
the original wrongdoer of the consequence of his 
In any event, if the original act is 
wrongful and would naturally, according to the ordi- 
nary course of events, prove injurious to others, and 
does result in injury through the intervention of 
other causes not wrongful, the injury will be re- 
ferred to the wrongful cause, passing through those 
which were innocent.*® 
been held that an independent intervening act may 


It has 


On the other hand, it has 


vened, of itself sufficient to stand as 
the cause of the injury, the original 
negligence is too remote.” Pittsburg 
Reduction Co. v. Horton, 87 Ark, 576, 
579, 118 SW 647, 18 LRANS 905. 

40. U, S$.—Chicago, etc., R. Co. v, 
Richardson, 202 Fed. 836, 121 CCA 
144; Winona v. Botzet, 169 Fed. 321, 
94 CCA 563, 23 LRANS 204; Teis v. 
Smuggler Min. Co., 158 Fed, 260, 85 
CCA 478, 15 LRANS 8938. 

Ala.—Dye-Washburn Hotel Co. v. 
Aldridge, 207 Ala. 471, 93 S 512, 516 
feilt@yej - 

Cal.—Schwartz v. California Gas; 
ete., .‘Corp.,- 163 -Cal. 398, 1125P_ 1044. 

Conn.—Lombardi v. Wallad, 198 
Conn. 510, 120 A. 2941. 

Ga. —Perry v. Central R. Co., 66 Ga. 
746; Stiles v. Atlanta, etc.,-R. "Co., 65 
Ga. 370. 


Kan.—Hartman v, Atchison, etc., 
R. Co., 94 Kan. 184,146 P 385; LRA 
$94 5 563: 


Ky.—Louisville Auto Supply Co. v. 
Irvine, 212 Ky. 60, 278 SW 149. 

Minn.—Strobeck v. Bren, 93 Minn. 
428, 101 NW 795. 

N. J.—Cufe v. Newark, etc., R.. Co., 
35 N. J. L. 17, 10 AmR 205. 

N. Y.—Joyce v. Brockett, 205 APR: 
Div. 770, 200 NYS 394 [aff 237 N. Y,. 
561 mem, 143 NE 743 mem]. 

Pa.—Bannon v. .Pennsylvania R. 
Co., 29 Pa. Super. 231. 

W. Va.—Anderson., v. Baltimore, 
etc., R. Co., 74 W. Va..17, 81 SE 579; 
51 LRANS 888. 

Wyo.—Lemos vy. Madden, 28 Wyo. 
1, 200 P 791, 

41. Thompson v. Louisville, etc., 
R. Co.,; 91, Ala, 496, 8 S 406, 11 DRA 
146; Kritselis -v. Petty, 129 Vaz: 175, 
105 SE 536; Burnett v. Newcomb, 126 
Wash, 192,217 P 1017. 

42. See infra § 497. 

43. See infra §§ 493-495, 

44. <Ariz.—Douglas v. Burden, 24 
Ariz, 95, 206 P 1085. 

Ark. St. Louis, etce., Co. 
Steel, 119 Ark. 349, 178 ‘sw 320, 323, 
LRA1915F 1114 [quot Cyc]. 


Conn.—Lombardi_ v. Wallad, 98 
Conn, 510, 120 A 291. 
Ind. —Indianapolis Tract, ete., Co. 


v.. Springer, 47 Ind. A. 35, 93 NE 707; 
White Sewing Mach, Co. v. Richter, 3 
Ind, A, 331, 28 NE 446. 

N. G.—Balcum v. Johnson, 177 N. 
C, .218, 98 SH 532. 

Tex.—Missouri, ete., R..Co; Card- 
well, (Civ. A.) 187 SW 10738; annie 
v. Lagerfelt, 27 Nexw.Civ., A, 520, 66 
SW 221. 

Va.—Trotter v. DuPont de Ne- 
mours, 124 Va. 680, 98 SE 621; Clinch- 
field Coal Corp. v.’ Ray, 121 Va. 318, 
93 SE 601; Standard Oil. Co. vy. Wake- 
field, 102 Va. 824, 47 SE 830, 66 LRA 


792. 

45. Currier v. McKee, 99 Me. 364, 
59 A 442, 3 AnnCas 57; Pyers v, 
Tiers, 89 Naas 520, 521, 99° A 1380. 

“An intervening cause, in order to 
relieve from liability, must itself be 
a wrongful cause—that is, a cause 
for which the producer thereof would 
himself be liable to the plaintiff.” 
Pyers v. Tiers, supra. 

46. Howarth v.. Adams Express 


For later cases, eecalapmenee and changes in the law see cumulative Annotations, same title, page and note number, 
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break the causal connection between the original | 
negligence and the injury, although such act is not | 
negligent or otherwise improper.*? 
tiff’s own independent and unnecessary act causes 
the injury, such act, although not wrongful, will 
be regarded as the proximate cause and defendant’s | 
negligence as the remote cause of the injury.*® 
It is generally held that 
the intervening cause which will relieve the original © 
negligence of its actionable nature must be a re- | 
Hence the act of a child non sui 
juris is not sufficient to constitute an efficient inter- 
Some authorities, however, have 
held that the intervening cause need: not be pro- 
duced by a responsible agency,®! and that the act 


Irresponsible agency. 


sponsible cause.*® 


vening cause.®° 


Co., 269 Pa. 280, 112 A 536; Frankel 
v. Norris, 252 Pa, 14,97 A 104, LRA 
1917E 272: Wood v. ‘Pennsylvania ies, 
Coy, LUT Pa. 306,35 A 699, 55 AmSR 
728, 35 LRA 199, 

47. Cavanaugh v. Centerville Block 
Coal Co., 131 Iowa 700, 707, 109 NW 
303, 7 LRANS 907; Paul v. Atlantic 
Coast Line R. Co.).4570 SNe 
SE 66, LRA1916B 1079. And. see 
cases passim § 489 note 32; and infra 

494. 


“When an adequate intervening 
cause is found, it is immaterial 
whether that cause is one involving 
liability or not. It is enough that it 
is an independent, responsible cause.’ 
Cavanaugh v. Centerville Block Coal 
Co., supra. 

48. Georgia Southern, etc., R. Co. 
v. Cartledge, 116 Ga. 164, 42 SE 405, 
59 LRA 118. 

49. I1l_—Maskaliunas vy. Chicago, 
ete:,, Ro. Co., 318 Tl, 142,149. NE 23. 

Iowa.—Fishburn v. Burlington, etc., 
R. Co., 127 Iowa 483, 103 NW 481 

La.—Lee v. Powell Bros., etc., Co., 
126 La. 51, 52 S 214. 

Mich.—Iamurri v. Saginaw City 
Gas Co., 148 Mich. 27, iit NW 884. 

N, J._-Vallency Vv. Rigillo, 91 N. J. 
L. teh? 102 A 348. 

R. I.—Sroka v. Halliday, 41 R. I. 
322, 103 A 799, LRA1918E 688. 

Intervening cause set in operation 
by primary cause see infra § 492. 

50. I1l.—Maskaliunas vy. Chicago, 
ete., R. Co., 318 Ill. 142, 149 NE 23. 

Iowa.—Fishburn v. Burlington, etc., 
R. Co., 127 Iowa 483, 1083 NW 481. 

Mich.—Iamurri v. Saginaw City 
Gas Co., 148 Mich. 27, 111 NW_ 884. 

N. J._-Vallency vy. Rigillo, 91.N.. 5. 
L. ge 102 A 348. 

R. L—Sroka v. Halliday, 41 R.-1I. 
322, 103 A 799, LRA1918E 688. 

[a] Act of seven-year-old child 
not sufficient as matter of law to 
break causal relation. Sroka v. Hal- 
liday, 41 -R. 1..322,°103 A 799, LRA 
1918E 688. 

51. Loftus vy. Dehail, 133 Cal. 214, 
65 P 3879; Lombardi v. Wallad, 98 
Conn, 510, 120 A 291; Otten v. Cohen, 
1 NYS 430; Bannon v. Pennsylvania 
R. Co., 29 Pa. Super. 231. 

52. Loftus v. Dehail, 133 Cal. 214, 
65 P 3879; Lombardi v. Wallad, 98 
Conn. 510, 120 A 291; Otten y. Cohen, 

. And see supra note 34, 
[b] .G)=(3). 


[a] Rule applied —Where plaintiff 
was injured by being pushed into an 
unguarded. cellar by her four- -year- 
old brother, his act was the proxi- 
mate cause of the injury, and not the 
owner’s failure to fence, and hence 
the owner was not liable therefor. 
Loftus v. Dehail, 133 Cal. 214, 65 P 


329. 

53. Lombardi v. Wallad, 98 Conn. 
510, 120 A 291. 

Barney v. Burstenbinder, 7 
Lans. (N. Y.) .210, 64 Barb. 212; 
Waters Pierce Oil Co. v. Davis, 24 
Tex, Civ. A. 508, 60 SW 453. 

[a] Tlustration.—W here defend- 
ant shipped nitroglycerine without 
giving plaintiff carrier notice of the 
nature of the shipment, and the pack- 
ake leaked and was taken to a ware- 


C. 230, 8742 


NEGLIGENCE 


Where plain- : 


Possible. 


house by plaintiff for examination, 
and while being opened exploded, 
damaging the warehouse and freight 
stored there, defendant was liable for 
the damages, although the opening 
of the package was the direct cause 
of the explosion. Barney v. Bursten- 
bindery, 7 Lans, (N. Y.) 210, 64 Barb. 

55. U.S.—New England Fuel, etc., 
Co. v. Boston, 257 Fed. 778; The 
Santa Rita, 173 Fed. 413, 416 [rev 
on other grounds 176 Fed, 890, 100 
CCA 360, 30 LRANS 1210, and quot 
Cyei:. 

Ala.—Garrett v. Louisville, ete, R. 
Co., 196 Ala, 52, 71 S 685. 

Gai —O' Connor v. Bruckler, 117 Ga. 
451, 48 SE 731. 

Ill.—Curran v. Chicago, etc., R. Co., 
289 Ill. 111, 124 NE 330; Hartnett v. 
Boston Store, 265 Ill. 331, 106 NE 837, 
LRA1915C 460; Seith v. Common- 
wealth Electric Co., 241 Ill. 252, 89 
NE 425, 132 AmSR 204, 24 LRANS 
978; Gilbert v. Goralnik, 238 Ill. A. 
199; Hartnett vy. Boston Store, 185 Ill. 
A, 332 [aff 265 Ill]. 


£67) TU. As 8: 

Ind.—Bohrer v. Dienhart Harness 
Co., 19 Ind. A. 489, 49 NE 296. 

Kan.—Fraser v. Chicago, etc., R. 
Co;, 101 Kany” 122;5°-165 P<: 831, LRA. 
1917F 749; Hartman y. Atchison, etc., 
R: Co., 94 Kan. 184, 146 P 335, LRA 
1915D 568; Eberhardt vy. Glasgow 
Mut. Tel. Assoc., 91 Kan. 763, 139 P 
416; Home Oil, etc., Co..v. Dabney, 79 
Kan, 820, 102 P 488; Missouri Pac. 
R. Co. v. Columbia, 65 Kan, 390, 69 
P1338, 58 DRA’ 399. 

Ky.—Dunn vy. Central State Hos- 
pital, 
[quot Cyc];° Griffin v. Chesapeake, 
etc., R. Co., 169 Ky: 522, 528, 184 SW 


888 [cit Cyc]; Kentucky Utilities Co.,, 
v. Searcy, 167 Ky. 840, 849, 181 SW’ 
Burton v. Cumber-' 


662 [quot Cyc]; 
land Tel., etc., Co., 118 SW 287, 289 
[quot Cyc]. 

Me.— Marsh v. Great Northern 
Paper Co., 101 Me. 489, 64 A 844. 

Mich.—Fuller v. Hessler, 226 Mich. 
311, 197 NW 524, 525; [quot Cyc]; 
Williams v. Weidman, 135 Mich. 444, 
97 NW 966, 106 AmSR 400. 

Minn.—Strobeck v. Bren, 93 Minn. 
428, 101 NW 795. 

Mo.—Strayer v, Quincy, ete., R. Co., 
170 Mo. A. 514, 525, 156 SW 7382 [quot 
Cyc]; Kappes v. Brown Shoe Co., 116 
Mo. A. 154, 90 SW 1158. 

Nebr.—Steenbock v. Omaha Coun- 
try Club, 110 Nebr. 794, 195 NW 117, 
par & [quot Cyc]. 

H.—Saunders v. Boston, 
R. Rory 136 A 264, 50 ALR 367. 
N. Jeneewers v. Standard Oil Co., 


etc., 


98. N; 3.2.) 780,, 197A 273. 
N. Y.—Koch vy. Fox, 71 App. Div. 
288, te NYS. 913; Course v. New 


York, ele ER Cox 3 NYS 312 [Laff 117 
N. Y. 652 mem, 32 NE 1133 mem]. 

Pa.—Bruggeman v. York, 259 Pa. 
94, 97, 102 A 415 [quot Cyc]; Dixon 
v. Butler’s Tp., 4 Pa. Super. 333; 40 
WklyNC 209. 


Philippine.—Atlantic, ete. Co. v. 
Philippine, 10 Philippine 166. 
R. I,.—WNelson v. Narragansett 


331, 106 NE 837, 
LRAI915C 460]; Young v. Williams, | 


197 Ky. 807, 812, 248 SW 216, 
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‘of a child non sui juris,®5? or even-of a lunatic,5* 
is sufficient to break the causal -eonnection be- 
tween the original wrong and the injury. 

‘Intervening acts done without knowledge of the 
danger have been regarded as not sufficient to break 
the causal connection.*4 

[§ 491] 3. Condition or Occasion Making Injury 
A prior and remote cause cannot be made 
the basis of an action if such remote cause did noth- 
ing more than furnish the condition or give rise 
to the occasion by which the injury was made. pos- 
sible, if there intervened between such prior or 
remote cause and the injury a distinct, successive, 
unrelated, and efficient cause of the injury,°® even 
though such injury would not have happened but 


Electric Lighting Co., 26 R. I. 258, 58 
A 802, 106 AmSR 711, 67 LRA 116. 

Tex.—Dallas R. Co. v. Eaton, (Civ. 
A.) 222 SW 318, 320 [quot Cyc]; St. 
Louis Southwestern R. Co. v. Pool, 
(Civ. A’) 1385 SW 641, 647 [quot 
Cyc]; Houston, etce., R. Co. v. Gerald, 
60 Tex, Civ. A. 151, 128 SW 166, 173 
[eit-Cycl: 

Utah.—Anderson y. Bransford, 39 
Utah 256, 116 P 1023. 

W. Va. Martino v. Rotondi, 91 W. 
Va. 482, 113 SE 760, 36 ALR 6 

Wis. —Lippert v, Joseph Schlitz 
nas Co., 141 Wis. 453, 124 NW 


o.—Lemos y. Madden, 28 Wyo. 
it bee 200 ‘P7791 [cit Cyc]. 

Man.—McKellar vy. Canadian Pac. 
R. Co., 14 Man. 614. 

“Tf a party do an act, which might 
naturally produce an injury to an- 
other as its consequence, but, before 
any such injury results, a third per- 
son does some act or omits to per- 
form some act, which it was his duty 
to perform, and this act or omission 
of such third person is the immediate 
cause of an injury, which would not 
have occurred but for his negligence, 
such third person is responsible for 
such injury and not the party guilty 
of the first negligence; for the causal 
connection between the first act of 
negligence and the injury is broken 
by the interposition of- the act or 
omission of the third party. And this 
act or omission of the third party is 
in law regarded as the cause of the 
injury, and the act of the first party 
is-in law regarded as a mere condi- 
tion, according to the maxim: ‘In jure 
non remota causa sed proxima spec- 
tatur.’’’ Washington v. ‘Baltimore, 
Bte., Ry Cos) 17 W., Vian bo Ose LOG: 

“The question of proximate cause 
is one frequently so near the border 
line as to cause much perplexity, but, 
generally speaking, it may be said in 
this state that the proximate is the 
producing cause; not the one supply- 
ing the condition, but the one produc- 
ing the injury. The one supplying 
the condition may be-so intrinsically 
careless as to amount practically to 
a continuing invitation, so to speak, 
for a direct cause to join in produc- 
ing a disastrous result. But to be 
such it must present a condition of 
danger so manifest that the one re- 
sponsible must be held to have been 
negligent in furnishing the means 
for a probable injury. But a condi- 
tion which could not reasonably be 
expected to endanger, and which but 
for some independent cause without 
which the injury would not have oc- 
curred would not have endangered, 
does not ordinarily amount to a 
proximate cause.’ Eberhardt v. Glas- 


gow Mut. Tel. Assoc., 91 Kan. 1763, 
765, 1389 P 416 [quot Hartman y. 
Atchison, etes aR. Go., OA Kane Sa) 


146 P 335, 337, LRA1915D 563]. 

[a] Tllustrations.— (1) The act of 
a butcher in Selling to a retailer a 
beef- carcass without notice that it 
was infected is not the proximate 
cause of the retailer’s clerk getting 
blood poison through. cutting it up, 
he having discovered that it was 
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for such condition or occasion.®® 


existed in the condition except because of the 
such condition was not the 
And if an independent negli- 
gent act or defective condition sets into operation 
the circumstances which result in injury because of 
the prior defective condition, such subsequent act or 
condition is the proximate cause.°® 
condition was such that the“injury might have been 
anticipated,®® or where such condition rendered it 
impossible to avoid injury from another contribut- 
ing cause,® it will be the proximate cause not- 
withstanding the intervening agency. 
defense to an action for negligence that the injury 
was caused by the act of a third person who merely 
took advantage of a situation created by, defendant 


independent cause, 
proximate cause.°*? 


putrid before he did so. Williams v.. 
Weidman, 135 Mich. 444, 97 NW 966, 
106 AmSR 400. (2) Defendant laid a 
beam twenty-three feet long and ten 
inches Square and weighing about 
eight hundred pounds on the south 
side of a street to defend the sup- 
ports of a wooden bridge over the 
street. The beam was not fastened 
or anchored in any way and an ex- 
press wagon, passing through the 
street, collided with the end of the 
beam and pushed it along so that it 
struck and injured plaintiff. It was 
held that the laying of the beam in 
the street and the failure to secure 
it was not the proximate cause of 
the injury as the striking thereof by, 
the wagon was an independent inter- 
vening cause. Furlong v. Roberts, 
164 App. Div. 458, 150 NYS 166. 


to a child less than five years old to’ 
ride with the driver. of a delivery 
wagon is not the proximate cause of 
an injury received by the child in a 
collision between the wagon and an 
electric car. Metcalfe v. Rochester 
R. Co., 12 App. Div. 147, 42 NYS 661. 
(4) Where plaintiff who was deliver- 
ing a parcel to an occupant of de- 
fendant’s apartment building became 
frightened at a horse standing in the 
rear of the building, and in endeavor- 
ing to avoid the horse was injured by 
falling into an open cellarway, de- 
fendant was not liable, as the un- 
guarded cellarway was not the proxi- 
mate cause. Anderson v. Bransford, 
39 Utah 256, 116 P 1023. 

56. Marsh vy. Great Northern Pa- 
per Co.,'101 Me. 489, 64 A 844; Lemos 
v. Madden, 28 Wyo. 1, 200 P 791. 

57. . S—The Santa Rita, 173 
Fed. 413, 416 [rev on other grounds 
176 Fed. 890, 100 CCA 360, 30 LRANS 
1210, and quot Cyc], 

Cal.—Frassi vy. McDonald, 122 Cal. 
400, 55. P 139. 

Mica ae v. Adams, 72 Ill. A. 
662, : 

Ky.—Dunn v. Central State Hos- 
pital, 197 Ky. 807, 812, 248 SW 216 
[quot Cyc]; Kentucky Utilities Co. 
v. Searcy, 167 Ky. 840, 849, 181 SW 
662 [quot Cyc]; Burton v. Cumber- 
land Tel., etc., Co., 118 SW 287, 289 
[quot Cyc]. 

Me.—Leavitt.v. Bangor, ete., R. Co., 
89 Me. 509, 36 A 998, 36 LRA 382. 

Mass.—Carter v. J. H. Lockey 


Piano Case Co., 177 Mass. 91, 58 NE: 


476. 

Mich.—Fuller v, Hessler, 226 Mich, 
311, 197° NW 524, 525 [quot Cyc]; 
Seccombe v. Detroit Electric R. Co., 
133 Mich. 170, 94 NW 747. 

Nebr.—Steenbock v. Omaha Coun- 
try Club, 110 Nebr. 794, 195 NW 117, 
119 [quot Cyc]. 

N. Y.—Furlong v. Roberts, 164 
App. Div. 458, 150 NYS 166; Wheeler 
v. Norton, 92 App. Div. 368, 86 NYS 
1095; Trapp v. McClellan, 68 App. 
Div. 362, 74 NYS 130. 

Tex.—Dallas R. Co. v. Eaton, (Civ. 
A.) 222 SW 318, 320 [quot Cyc]; St. 
Louis Southwestern R. Co. v. Pool, 


(3) , 
The permission granted by a mother: 


NEGLIGENCE 


If no danger © 
person’s act. 


But where the 


So it is no 


vening cause.®* 


(Civ. A.) 1385 SW 641, 647 [quot Cyc]; 
Houston, ete., R. Co. v. Gerald, 
Tex. Civ. A..151, 128 SW 166, 172 [cit 
Cyc]; Missouri, ete., R. Co. v. Dob- 
bins, (Civ. A.) 40 SW 861. 

W. Va.—Martino v. Rotondi, 91 W. 
Va, 482, 113 SE 760, 36 ALR 6. 

58. Walters v. Denver Cons. Elec- 
tric Light Co., 12 Colo. A. 145, 54 P 
960; Steenbock v. Omaha Country 
Club, 110 Nebr. 794, 195 NW 117; 
Willis v. Armstrong County, 183 Pa. 
184, 38 A 621; St. Louis Southwestern 
R. Co. v. Pool, (Tex. Civ. A.) 135 SW 
641, 647 [quot Cyc]; Smith v. Texas, 
fe? R. Co., 24 Tex, Civ. A. 92, 58 SW 

[a] Dlustration.—In an action by 
a painter to recover for injuries re- 
ceived, where the evidence shows 
that he fell from a ladder and clutched 
at a live electric wire, 
shocked thereby, he is not entitled to 
recover from the electric light com- 
pany, which left the wire uninsu- 
lated, the fall from the ladder being 
the proximate cause of the injury. 
Elliott v. Allegheny County Light 
Co., 204 Pa. 568,54 A 278. 

59. Ark.—St. Louis, ete, R. Co. v. 
Williams, 98 Ark. 72, 135 SW 804, 33 
LRANS 94; Pittsburg Reduction Co. 
v. Horton, 87 Ark. 576, 113 SW 647, 
18 LRANS 905. 
get C.—Munsey vy. Webb, 37 App. 

Ill.—Curran v. Chicago, etc., R. Co., 
213 Ill. A. 7 [rev on other grounds 
289 Ill. 111, 124 NE 330]. 

Ind.—Windeler yv. Rush County 
Fair Assoc., 27 Ind. A, 92, 59 NE 209, 
60 NE 954. 


Iowa.— Fishburn v. Burlington, 
etc., R..Co.;- 98 NW 380. 
Ky.—Louisville, ete, R. Co. v. 
Wolfe, 80 Ky. 82. 

Mass.—Hollidge v. Duncan, 199 
MARS. 121, 85 NE 186, 17 LRANS 


Minn.—Martin v. North Star Iron 
Works, 31 Minn, 407, 18 NW 109. 
Mo.—Strayer v. Quincy, ete, R. 
Co., 170 Mo. A. 514, 525, 156 SW 732 
[quot Cyc]; Murrel v. Smith, 152 Mo. 
A. 95, 133 SW 76. 
Tenn.—Rosenbaum vy. Shoffner, 98 
Tenn, 624, 40 SW 1086. 
Tex.—Dallas R. Co, v. Eaton, (Civ. 
A.) 222 SW 3818, 320 [quot Cyc]. 
Vt.—Dailey v. Swift, 86 Vt. 189, 84 
A 608. 
Eng.—Hughes vy. 
744, 159 Reprint 308. 


Ont.—Labombarde v. Chatham Gas! 


Co., 10 Ont. L. 446; Patterson vy. Fan- 
ning, 1 Ont. L. 412. 

See also supra § 489. 

[a] Djustration.—A person is lia- 
ble for injury to a customer who 
stumbles on a platform in his store, 
and falls into an unguarded elevator 
shaft, where the stumbling, although 
the cause of the fall, would have pro- 
duced no injury alone. Rosenbaum 
v. Shoffner, 98 Tenn. 624, 40 SW 1086. 

Consequences that should have 
ergs foreseen generally see supra § 


and- was. 


Macfie, 2 H. & C. 
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é 


in such a manner as to suggest or invite the third 


Likewise, where the condition of 


the property injured is defective and by reason of 
such defective condition the damage was greater 
than it otherwise would have been, the proximate 
cause of the greater loss is the defective condition 
and not the negligent act.®? | 

[§ 492] 4. Causes Set in Motion by Primary 
Cause. Where an intervening cause, which would 
not alone have caused the injury complained of, is 
set in operation by an original wrongful act, which 
is the probable cause of such injury, the person 
who set the original cause in operation will not 
be relieved from liability by reason of such inter- 


Thus, where a third person at- 


tempts to prevent the injury which would naturally 


Ill.—Rock Falls v. Wells, 65 


60. 
224, 48 NE 


Til. “A. 557 [aff 169 I, 
440]. 

Mo.—Strayer vy. Quincy, etc., R. Co., 
170 Mo. A, 514, 525, 156 SW 732 [quot 
Cye]. 

N. Y.—Procella vy. Mutual Reserve 
Fund Life Assoc., 50 App. Div. 158, 
63 NYS 599. 

45. Pa. 


Pa.—Cutler  v. 
Super. 55. 

Tex.—Dallas R. Co. v. Eaton, (Civ. 
A.) 222 SW 318, 320 [quot Cyc]. 

[a] Illustration.—The negligence 
of a city im allowing a car track to 
remain so far above the level of a 
narrow street as to prevent the 
crossing of vehicles without danger 
was the proximate cause of an injury 
to the driver of a sleigh, who was 
unable, by reason of the obstruction, 
to get out of the way of a runaway 
horse, and, in her attempt to force 
him aside, was injured. Rock Falls 
v. Wells,.'65 Ill. A.’ 557 [aff 169, All. 
224, 48 NE 440]. 

61. Odegaard v. Winnipeg Elec- 
tric Co., 36 Man, 592, [1927] 4 Dom 
LR 387, [1927] 2 WestWkly 589. 

[a] Illustration.—Where a street 
car conductor leaves the handles op- 
erating the rear doors of a car un- 
guarded and a stranger opens the 
door causing an accident, the com- 
pany is liable. Odegaard v. Winni- 
peg Electric Co., 36 Man. 592, [1927] 
4 DomLR 3887, [1927] 2 WestWkly 


Morrison, 


589 
62. Mould v. The New York, 40 
Fed. 900. 


63. U. S.—Milwaukee, etc., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L: ed. 256; 
The Mariner, 17 F. (2d) 253 [rev 13 
F. (2d) 891]; The Daniel McAllister, 
258 Fed. 549, 169 CCA 489; Winona v. 
Botzet, 169 Fed. 321, 94 CCA 563, 238 
LRANS 204; Henry y. Cleveland, etc., 
R, Co,, 67 Fed. 426. 

Ala.—Alabama Great Southern R. 
Co. v. Chapman, 80 Ala. 615, 2S 738. 

Ark.—Kansas City Southern R, Co. 
v. Worthington, 101 Ark. 128, 141 SW 
LL7S Sto elt’ Cyc}. 

Cal.—Cross v. California St. Cable 
R. Co., 102 Gal. 318, 36 P 673; Keiper * 
v. Pacific, .Gas,.etc., Co., »86°>.@al.. A. 
362, 172 P 180. 

D. C.—District of Columbia  v. 
Dempsey, 13 App. 533. 

Ga.—Southern R. Co. v. Daughdrill, 
11 Ga. A. 608, 75 SE 925; Sparta Oil 
Mill v. Russell, 6 Ga. A. 293, 65 
SE 37. 

Hawaii.— Ward vv. Inter -Island 
Steam Nav. Co., Ltd., 22 Hawaii 488. 

Ill.— Seith v. Commonwealth Elec- 
tric Co., 241 Ill. 252, 89 NE 425, 132 
AmSR 204, 24 LRANS 978. 

Ind.—Louisville, etc., Ferry Co. v. 
Nolan, 135 Ind. 60, 34 NE 710; Penn- 
sylvania R. Co. v. Congdon, 134 Ind. 
226, 33 NE 795, 39 AmSR 251; Louis- 
ville, etc., R. Co. v. Nitsche, 126 Ind. 
229, 26 NE 51, 22 AmSR 582, 9 LRA 
750; Billman v. Indianapolis, etc., R. 
Co., 76 Ind. 166, 40 AmR 230; Peru 
Heating Co. v. Lenhart, 48 Ind; A. 
319, 95 NE 680. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 492] 


have resulted from the negligent act of defendant 
and is injured while doing so, the original act of 
defendant remains the proximate cause.** 
act of a third ‘person will not amount to an inter- 
vening efficient cause when such person is merely 


performing a duty resting on the 


Iowa.—Godbey v. Grinnell Electric, 
etc., Co., 190 Iowa 1068, 181 NW 498; 
Liming” v. Illinois Cent. RiiCo., gi 
Iowa 246, 47 NW 66. 

Ky.—Beiser v. Cincinnati, ete., R. 
Co., 152 Ky. 522, 153 SW 742, 745, 43 
LRANS 1050 [eit Cyc]. 


Me.—Lynn vy. Hooper, 93 Me. 46, 
44 A 127, 47 LRA 752. 
Md. —United R., etce., Co, v. Perkins, 


136 A 50; Consolidated Gas Co. v. 
Getty, 96 "Md. 683, 54 A 660; Balti- 
Pease ete., R. Co. v. Reaney, 42 Md. 

Mich.—Bliel v. Detroit St. R. Co., 
98 Mich. 228, 57 NW 117; Beauchamp 
v. Saginaw Min. Co., 50 Mich. 163, 15 
NW 65, 45 AmR 30. 

Minn.—Pureell v. St. Paul City R. 

Co., 48 Minn, 1384, 50 NW 1034, 16 
LRA 203. 
__ Mo.—McCloskey v. Salveter, 
Inv. Co., 298 SW 226; Meade v. Chi- 
cago, etc., R. Co., 68 Mo. A, 92; Kin- 
caid v. Kansas City, etc., R. Co., 62 
Mo. A. 365. 

Nebr.— Johnson v. Omaha, 108 
Nebr. 481, 188 NW 122; St. Joseph, 
etc., R. Co. v. Hedge, 44 Nebr. 448, 62 
NW 887; Cornelius v. Huitman, 44 
eee 441, 62 NW. 891. 

H.—Davis v. Boston, etc., R. Co., 
76 eS H, 519, 49 A 108. 

N, J—Tuttle v. Atlantic City R. 
@o.,° 66 IN.. Sole 327, 49° As 24505188 
AmSR 491, 54 LRA 582. 

N. Y.—Gibney v. State, 137 N.Y: 
1, 33 NE 142, 33 AmSR 690, 19 LRA 
365; Lowery v. Manhattan R. Co., 99 
N.Y. 158, 1 NE 608, 52 AmR 12; 
Pollett v. Long, 56 N. Y. 200; Hal. 
stead v. Warsaw, 43 App. Div. "39, 59 
NYS 518; Weber v. Third Ave. R. 
Co., 12 App. Div. 512, 42 NYS 789; 
Pierrepont v. Lovelass, 4 Hun 700 
{rev on other grounds 72 N. Y. 211]; 
Macer v. Third Ave. R. Co., 47 N. Y. 
Super. 461; Schachter v. Interbor- 
ough Rapid Transit Co., 70 Misc. 558, 
127 NYS 308 [rev on other grounds 
146. App. Div. 139, 130 NYS 549]; 
Engelbach v. Ibert, 10 Misc. 535, 31 
NYS 438. 

N. D.—Owen v. Cook, 9 N. D. 134, 
81 NW 285, 47 LRA 646, 

Okl. —Cherry v. Arnwine, 126 Okl. 
285, 259 P 232; Depew v. Kilgore, 117 
Okl. 263, 246 P 606; Tulsa v. McIn- 
tosh, 90 Okl. 50, 215 P 624; Folsom- 
Morris Coal Min. Co. v. De Vork, 61 
Okl. 75, 160 P 64, LRA1917A 1290. 

Pa.—Dannenhower v. Western Un- 
jon Tel. Co., 218 Pa, 216, 67 A 207; 
Thatcher v. Central Tract. Co., 166 
Pa. 66, 30 A 1048, 45 AmSR 645; 
Koelsch v. Philadelphia Co., 152 Pa. 
355, 25 A 522, 34 AmSR 653, 18 LRA 
759; 

Philippine.—Atlantic, ete. 
Philippine, 10 Philippine 166. 

R. I.—wWillis v. Providence Tele- 
gram Pub. Co., 20 R. I. 285, 38 A 947, 

Tex.—Mexican Nat. R. Co. v. Mus- 
sette, 86 Tex. 708, 26 SW ets 24 
LRA 642; Fort Worth, etc., Co. v. 
Westrup, (Commn. A.) 285 Sw 1053 
{aff (Civ. A.) 278 SW 490]; Rigdon 
v. Temple Water Works Co., 11 Tex. 
Civ. A. 542, 32.SW 828. 

Vt.— Woodcock v. Hallock, 98 Vt. 
284, 127 A 380; Trow v. Thomas, 70 
Vt. 580, 41 A 652. 

Va.—Hines v. Garrett, 131 Va. 125, 
108 SE 690; Virginia R, etc., Co. v. 
Arnold, 121 "Va. 204, 92 SE 925. 

Wash.—Sally Vv. *Whitney Co., «89 
Wash, 674, 134 P 1089, renewed tee 
764; Olson v. Gill Home Inv. Co. 
Wash. 151, 108 P 140, 27 LRANS ve 
Pierson v. Northern Pac. R. Co., 53 
Wash. 595, 100 P 999; Akin v. Brad- 
ley Engineering, etc., Co., 48 Wash. 
97, $2 P 903, 14 LRANS 586. 

‘Wis.—Mueller v. Milwaukee St. R. 
Co., 86 Wis. 340, 56 NW 914, 21 LRA 


Coenaws 


etc., | 


NEGLIGENCE 


doer.® 
The 


causation.®® 
original wrong- 


721; Cairncross v. Pewaukee, 86 Wis. 
181, 56 NW 648 

Wyo. —Hines Vv. ees! 28 Wyo. 
57, 201) PP) 165, 101 

Eng. -—Halestrap a Gregory, [1895] 
1 Q. B. 561; Lilley v. Doubleday, 7 
Q. B. 510; Davis. v. Garrett, 6 Bing. 
716, 19 ECL 212; 130 Reprint 1456, 5 
ERC 273; North v. Smith, 10 C. B. 'N. 
S. 572, 10 ECL 572, 142 Reprint 576 ; 
Scott v. Shepherd, W. Bl. 892, 96 Re- 
print 525, 3 Wils. 403, 95 Reprint 
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Can.—Prescott v. Connell, 22 Can. 
Si Cv bats 

Ont.—Magill v. Moore, 41 Ont, L. 
375, 41 DomLR 78 [app allowed on 


other grounds 43 Ont. L. 372, 44 
DomLR 489]. 
Que.—Lemieux v. Ruel, 45 Que. 


Super. 390, 

“The primary cause may be the 
proximate cause of a disaster, though 
it may operate through successive 
instruments, as an article at the end 
of a chain may be moved by a force 
applied to the other end, that force 
being the proximate cause of the 
movement. ... The question always 
is, Was there an unbroken connection 
between the wrongful act and the in- 
jury, a continuous. operation? Did 
the facts constitute a continuous suc- 
cession of events, so linked together 
as to make a natural whole, or was 
there some new and _ independent 
cause intervening between the wrong 
and the injury?’ Milwaukee, etc., R. 
Co. v. Kellogg, 94 U. S. 469, 474, 475, 
24 L, ed. 256 [quot Hartman v. Atchi- 
son, ete., R. Co., 94 Kan. 184, 191, 146 
P 335, LRA1915D 563]. 

[a] Otherwise stated, if the orig- 
inal negligence is of a character 
which, according to the usual ex- 
perience of mankind, is calculated to 
invite or induce the intervention of 
some subsequent cause, the interven- 
ing cause will not excuse it, and the 
subsequent mischief will be held to 
be the result of the original negli- 
gence. St. Louis-San Francisco R. 
Co. v. Mills, 3 F. (2d) 882 [certiorari 
granted 267 U. S. 589 mem, 45 SCt 
354 mem, 69 L. ed, 802 mem, and rev 
on other grounds 271 U. S. 344, 46 
SCt 520, 70° L. ed. 979]. 

[b] Rule applied. — Plaintiff was 
holding a horse while defendant ap- 
plied some medicine to its neck. The 
horse jumped, and defendant began 
beating it with a heavy stick with a 
nail drawn through it, and, by reason 
of defendant’s foot slipping, he unin- 
tentionally hit plaintiff on the nose, 
causing injury. It was held that an 
instruction that defendant would not 
be liable if, in beating the horse, he 
exercised reasonable care to avoid 
striking plaintiff, and the blow which 
inflicted the injury was caused by an 
accidental slip, was erroneous, since 
the slipping of defendant’s foot, be- 
ing the consequence of his own 
wrongful act, was not an excuse for 
the injury. Osborne v. Van Dyke, 
113 Iowa 557, 85 NW 784, 54 LRA 
367. 

{c] Communication of disease.—A 
ticket agent of the defendant rail- 
road, who was afflicted with small- 
pox, sold to plaintiff two round trip 
tickets, one for himself and the other 
for his wife, and plaintiff communi- 
cated smallpox to his wife. It was 
held that the railroad was liable as 
the negligence of its agent was the 
proximate cause of the wife’s con- 
tracting smallpox. Missouri, etc., R. 
Co. eopaney 44 Tex, Civ. A, 517, 99 
Sw 5 

64. Ill.—Linnberg v. Rock Island, 
157 Ill. A. 527. 

Iowa.—Glanz v. Chicago, etc., R. 
Co., 119 Iowa 611, 93 NW 575; Tho- 
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Involuntary intervening act. An intervening act 
which is involuntary and the result of the primary 
negligence is not sufficient to dissever the chain of 


The instinctive act of an unreasoning animal, 


burn yv. Campbell, 80 Iowa 338, 45 
NW 769. 

Me.—Page v. Bucksport, 64 Me. 51, 
18 AmR 239. 

Mich.—La Duke v. Exeter Tp., 97 
Mich. 450, 56 NW 851, 37 AmSR 357. 

Minn. —Berg v. Great Northern R. 
Co., 70 Minn. 272, 73 NW 648, 68 
AmSR 524. 

Mo.—Sherman vy. United R. Co., 202 
Mo. A. 39, 214 SW 223; Williams v. 
U. S. Incandescent Lamp Co., 173 Mo, 
A. 87, 157 SW 180. 

Nebr.— Amend ve Lincoln: ete.) oR. 
Co., 91 Nebr. 1, 135 NW 235. 

N. J.—Tuttle v. Atlantic City R. 
Co, 66°N. J. Le 327) 49° A 450, 88 
AmSR 491, 54 LRA 582. 

N. Y.—Wagner v. International R. 
Co.,° 232) No Y. 176, 133 NE 437, 19 
ALR 1. 

N. D.—Owen v. Cook, 9 N. D. 134, 
81 NW 285, 47 LRA 646. 

Pa.—Stanton vy. Scranton Tract. 
Co., 11 Pa. Super. 180. 

R. I.—Willis v. Providence Tele- 
gram Pub, | Co.,, 20 Re Wer e2 85 sore 

Tex.—Wichita Falls Tract. Co. v. 
Hibbs, (Civ. A.) 211 SW 287. 

Eng. sp v. Middle 
Comrs.,o LL)  Riv4° CoP. 1279: 
Seis —McKelvin v. London, 22 Ont. 

[a] A’ wrongdoer imperiling life 
is accountable for injury to the res- 
cuer if the risk of rescue is not wan- 
ton, although the coming of a rescuer 
may not have been foreseen. Wag- 
ner v. International R. Co., 232 N. Y. 
176, 180, 133 NE 437, 19 ALR 1 (“The 
risk of rescue, if only it be not 
wanton, is born of the occasion. The 
emergency begets the man. The 
wrongdoer may not have foreseen 
the coming of a deliverer’’), 

[b] Rule applied.—(1) Where one 
without negligence on his own part,, 
in an effort to save his own property, 
in danger of destruction by fire neg- 
ligently set by another, is personally 
injured by the fire, the negligent set- 
ting of the fire is the proximate 


Level 


cause of the injury. McKenna v. 
Baessler, 86 Iowa 197, 53 NW _ 1038, 
17 LRA 310; Berg v. Great North- 


ern R. Co., 70 Minn. 272, 73 NW 648, 
68 AmSR 524. (2) Where plaintiff 
was driving over a defective bridge, 
and without his fault the horse broke 
through the bridge and fell, and in 
his endeavors to extricate the horse 
plaintiff received a blow from the 
horse and was injured, the defect in 
the bridge was the proximate cause 
of the injury. Page v. Bucksport, 64 
Me. 51, 18 AmR 239. 

[cl Attempt to rescue person in 
peril—Where a good-faith effort, 
without negligence, is made to rescue 


one from a place of danger, caused 
by another, the effort, even if un- 
successful, will not relieve the 
wrongdoer from liability. Amend v. 
Lincoln, ete., Co., 91°: Nebr 1, 
135 NW 235. 


Attempt to prevent injury to third 
person as contributory negligence see 
infra § 520. 

Liability to person attempting to 
rescue another from danger see supra 

254. 
ess Howe v. West Seattle Land, 
etc., Co., 21 Wash. 594, 59 P 495. 

66. Mass. — Lockwood v. Boston 
El. R. Co., 200 Mass. 537, 86 NE 934, 
22 LRANS 488. 

N. H.—Ricker v. Freeman, 50 N. H. 
420, 9 AmR 267. 

N. J.—Marshall v. Polina Dairy 
Cor, opi J TS. SSR AAS, 7. 

N, Y.—Lowery v. Manhattan R. 
Co., 99 N. Y. 158, 1 NE 608, 52 AmR 
12; Vandenburgh Vv. Truax, 4 Den. 
464, 47 AmD 268. 
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directly brought about by a negligent act, will not 
break the line of causation so as to become an effi- 
cient intervening cause which will relieve the origi- 


nal negligent actor.** 


[§ 493] 5. Anticipation of Intervening Cause— 


Tex.—Ft. Worth v. Patterson, (Civ. 
A.) 196 SW 251. 

Eng.—Scott v. Shepherd, W. Bl. 
892, 96 Reprint 525, 3 Wils. 408, 95 
Reprint 1124. 

{a] The impulsive, involuntary 
act of a sentient being, directly 
brought about by a negligent act, 
will not break the line of causation 
of consequences for which the neg- 
ligent action is liable. Ft. Worth v. 
Patterson, (Tex. Civ. A.) 196 SW 251. 

[b] Rule applied.—The involun- 
tary act of the operator of an ele- 
vator in pulling the lever toward 
him caused by the front of the ele- 
vator falling on him was not an 
intermediate act relieving the owner 
of the premises from liability for 
negligence. Ogden v. Aspinwall, 220 
Mass. 100, 107 NE 448. 

[ce] Negligence causing fright.— 
Where a person is so frightened 
through a negligent act as to be in- 
capable of an intervening voluntary 
act, and:is injured, the negligence, if 
it exists, is the proximate cause of 
the accident. Wisotsky v. Frankel, 
165 NYS 248. 

{d] The “squib case” is fre- 
quently referred to as illustrating a 
chain of events set in operation by 
the primary cause and not breaking 
the connection between the _ origi- 
nal negligence and the injury. In 
this case the defendant threw a 
lighted squib into a crowd. of’ peo- 
ple, one after another of whom, in 
self-protection, threw the squib away 
from him until it struck plaintiff in 
the face and exploded, putting out 
one of his eyes. It was held that 
defendant was liable for plaintiff’s 
injury because it was natural and 
probable that, anyone struck by the 
squib would cast it from him, and 
the result was one which might rea- 
sonably have been anticipated. Scott 
v. Shepherd, W. Bl. 892, 96 Reprint 
525, 3 Wils. 4038, 95 Reprint 1124. 

* 67. Et. Worth v. Patterson, (Tex. 
Civ. A.) 196 SW 251. 

68. U. S.—St. Louis-San Francisco 
R. Co. v. Mills,. 3 F. (2d) 882 [cer- 
tiorari granted 267 U.S. 589 mem, 45 
SCt 354 mem, 69 L. ed. 802 mem, and 
rev on other grounds 271 U. S. 344, 
46 SCt 520, 70 L. ed. 979]. 

Ala.—Davis v. Clark, 19 Ala. A. 


468, 98 S 37. 

Ark.—St. Louis, ete, R. Co. v. 
Waggoner, 112 Ark. 593, 166 SW 
948, 52 LRANS 181. 

Cal.—Cahill v. E. B., ete., Stone 


Co., 167. Cal, 126,138 P.712; Marton 
v. Jones, 44 Cal. A, 299, 186 P 410; 
Hale v. Pacific Tel., etc, Co. 42 
CAI ys Ave dt 188 ubss 280%. Catling ws 
veka, ©il’ Co. Bh iCaliwA. 597, F161 Ve 


Colo.—Colsrado Mortg., etc., Co. v. 
Rees, 21 Colo..435, 42 P 42. 

Conn.—Lombardi v. Wallad, 98 
Conn. 510, 120 A 291; Kelsey v. Re- 
buzzini, 87 Conn. 556, 89 A 170, 52 
LRANS 103: ; 

Fla.—Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92. 

Ga.—Southern R. Co. v. Webb, 116 
Ga, 152, 42 SE 3895, 59 LRA. 109; 
Georgia R., ete, Co. v. Konkle, 36 
Ga. A. 569, 137 SE 113; Atlanta, ete., 
R. Co. v. Reese, 28 Ga. A. 275, 110 
SE 750; Spires v. Goldberg, 26 Ga. A. 
530, 106 SE 585. 

Hawaii. — Ward vy. _ Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 66. 

Ill.— Phillabaum v, Lake Erie, etc., 
R. Co., 315 Ill. 131,.145 NE 806 [rev 
232 Till. A. 120]; Seith v. .Common- 
wealth: Electric Co., 241 Ill. 252, 
89 NE 425, 132 AmSR 204, 24 LRANS 
978: Pennington v. Rowley Bros. Co., 


—_— 
. For later cases, developments and changes in the law see’cumulative Annotations, same title, page and note number. 
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a. Intervening Cause That Might Have Been An- 
If the occurrence of the intervening 
cause might reasonably have been anticipated, such 


intervening cause will not interrupt’ the connection 


241 Ill, A... 58; Crawford v. Central 
Jllinois Public Serv. Co., 235 Ill. A. 
339. 

Ind.—Engle v. Director Gen. of R. 
Cos:, 78 Ind.-.A.o 547,.183; NE 138; 
Chicago, etc, R. Co. v. Mitchell, 56 
Ind. A. 354, 105 NE 396; Cleveland, 
etc., R. Co. v. Clark, 51 Ind. A. 392, 
97 NE 822; Indianapolis Tract., etc., 
Co. v. Springer, 47 Ind. A. 35, 938 NE 
707; Brown v. American Steel, etc., 
Co., 43 Ind, A. 560, 88 NE 80; Cleve- 


land, ete., R. Co. v. Patterson, 37 
Ind. A. 617, 75 NE 857. 
Iowa.—Godbey v. Grinnell Elec- 


tric, etc., Co., 190 Iowa 1068, 181 NW 
498; Fishburn v. Burlington, ete. R. 
Co., 127 Iowa 483, 103 NW _ 481; 
Burk v. Creamery Package Mfg. Co., 
126 Iowa 730, 102 NW 793, 106 AmMSR 


377; Edgington v. Burlington, etc., 
R. Co,,. 116 Iowa 410, 90 NW _ 95, 
57 LRA 561. 

Kan.—Fraser v. Chicago, etc., R. 
Co., 101. Kan, 122, 165 P 831, LRA 
1917F 749; Clark v. E. I. Du Pont 
de Nemours. Powder Co., 94 Kan. 


268, 146 P 320, LRA1915E 479, Ann 
Cas1917B 340; Hartman vy, Atchison, 
ete., R. Co., 94 Kan. 184, 146 P 335, 
LRA1915D 563. 

Ky.—Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 SW.1070; 
Judd v. Southern R. Co., 171 Ky. 832, 
188 SW 880; Beiser vy. Cincinnati, 
ete., R. Co., 152 Ky. 522,153 SW 742, 
745, 48 LRANS 1050 [cit Cyc]; Louis- 
ville Home Tel. Co, v. Gasper, 123 
Ky. 128, 98 SW.1057, 29 KyL. 578, 
9 LRANS 548. 

La.—Lee v. Powell Bros., etc., Co., 
126); Bac) 5 yo eS 214: ¥ 

Mass.—Leahy v. Standard Oil Co., 
224 Mass. 352, 112 NE 950; Nortor v. 
Chandler, 221 Mass. 99, 108 NE 897: 
Stone v. Boston,, ete.,. R.'-Co,, 171 
Mass. 536, 56 NE 1, 41 LRA 794; 
Lane v. Atlantic Works, 111 Mass. 
136. 

Mo.—Smith v. St. Joseph R., etc., 
Co., 810 Mo. 469, 276 SW 607; Nagel 
v. Missouri Pac. R. Co., 75 Mo. 653, 
42 AmR 418; Daneschocky v. Sieble, 
195 Mo. A. 470;.193 SW 966. 

Nebr.—Johnson v. Omaha, 108 
Nebr. 481, 188 NW 122. 

N. H.—Pittsfield| Cottonwear Mfg. 
Co. v. Pittsfield. Shoe Co., 72 N. H. 
546, 568 A 242. 

N. J.—Vallency v. Rigillo, 91 N. J. 
L. 307, 102 A 348; Davenport v. Mc- 
Clellan, 88 N. J. L. 653, 96 A 921. 

N. Y.—Williams v. Koehler, 41 App. 
Div. 426, 58 NYS 8638; Crawford v. 
Wilson, etce., Mfg. Co., 8 Misc. 48, 28 
NYS 514; Earl v.. Crouch, 16 NYS 
770 [aff 181 N. Y. 613 mem, 30 NE 
864 mem]. 

UTTMEN: 


N. C.—Balecum vy. Johnson, 
C. 218,.98 SE 532. 

Oh.—Burton v. Leiter, 20 OhNPNS 
41 


Okl.—Producers’ Oil Co. v. Eaton, 
44 Okl. 55, 143 P 9. 

Or.—Poole v. Tilford, 99 Or. 585, 

195 P 1114; Brown vy. Oregon-Wash- 
ington R., etc.; Co, 63. Or. '396, 128 
P. 38. 
Pa.—Pittsburgh Forge, ete., Co. v. 
Dravo Contracting Co., 272 Pa. 118, 
116 A 147; Fitzpatrick v. Penfield, 267 
Pa. .564, 109 A 658. 

S. C.—Miller v. Atlantic Coast Line 
RiirCoy dt40cS i OAr1ast Ws Ri Boies e75u 
Keel v. Seaboard Air Line R. Co., 
122 S. Cc, 17,.114.SE 761; Sandel vy. 
State, 115..S. C.. 168,-104 SE 567, 
13 ALR 1268. 

Tenn.—Sprankle v. Mathis, 4 Tenn. 
Civ. A. 522. 

Tex.—O’Connor v. Andrews, 81 
Tex. 28, 16 SW 628;. Gulf, ete, R. 
Co. v. McWhirter, 77 Tex. 356, 14 SW 
26, 19 AmSR .755;- Mallory v. Smith, 


between the original cause and the injury.®® 


Un- 


76 Tex. 262, 13 SW 199, 18 AmSR 
40; Seale v. Gulf, etc., R. Co., 65 
Tex. 274, 57, AmR 602; Gulf, etc., 
R. Co. v. Evansich, 68 Tex. 54; Mis- 
souri, -etc., R. Co. v. Cardwell, (Civ. 
A.) 187 SW 10738; Missouri, ete, R. 
Co. v. Raney, 44 Tex. Civ... A. 517, 
99 SW 589. 

Va.—Hines v. Garrett, 131 Va. 125, 
108 SE 690. 


Wash.—Olson v. Gill Home Inv. 


Co., 58 Wash. 151, 108 P. 140, 27 
LRANS 884; Howe v. West Seattle 
Land, ete. Co.) 21: Wash. 594, ,594P 
495. 


Eng.—Great Western R. Co. v. 
Davies, 39 L. T. Rep. N. S. 475; Scott 
v. Shepherd, W. Bl. 892, 96 Reprint 
525, 3 Wils. 408, 95 Reprint 1124. 

Ont.—Magill v. Moore, 41 Ont. L. 
375, 41 DomLR 78 [app allowed on 
other grounds 43 Ont. L. 372, 44 Dom 
LR 489]; Tessier v. Ottawa, 41 Ont. 


‘L. 205, 40 DomLR 12 


{a] Rule stated and discussed.— 
(1) “If the misconduct is of a char- 
aeter which, according to the usual 
experience of mankind, is calculated 
to invite or induce the intervention 
of some subsequent cause, the in- 
tervening cause will not excuse him, 
and the subsequent mischief will be 
held to be the result of the original 
misconduct.” St. Louis-San Fran- 
cisco R. Co. v. Mills, 3 F. (2d) 882, 
884 {certiorari granted 267 U. S. 589 
mem, 45. SCt 354 mem, 69 L. ed: 
802 mem, and rev on other grounds 
271_U. S. 344, 46 SCt 520, 70 L. ed. 
979). (2) “The rule seems to be 
well established that the intervention 
of an independent agency does not 
break the causation in cases where 
the intervention § of 
ought to have been expected to oc- 
cur according to ordinary experience; 
and that in such cases the original 
wrongdoer is liable for all injuries 
pane follow. as a direct result of 
the 


original negligence acting in 
combination with such intervening 
agency, even though the resulting 


injury could not have been produced 
by the original negligence alone. In 
the application of the rule to the 
particular facts of the different cases 
some confusion seems to have arisen, 
and it is difficult, if not impossible, 
to harmonize all of the reported 
cases.’”’. Cleveland, etc., te (CO 
Clark, 51 Ind. A. 392, 97 NE 822, 829. 
(3) “Where there is an intervening, 
responsible agency, which directly 
produces the injury, as in this case, 
the question as to whether the origi- 
nal negligence is to ba regarded as 
the proximate cause of the injury, or 
only as a condition, or remote cause, 
is to be determined by ascertaining 
whether the agency which inter- 
vened was of such a character, and 
the circumstances under which it oc- 
curred were such, that it might have 
been reasonably -expected that such 
agency or a similar one would inter- 
vene in such a way as to be likely to 
produce an injury similar to the one 
actually caused. If, under the cir- 
cumstances, the intervention of such 
an agency in the manner § stated 
might reasonably have been expected 
in the usual course of events, and 
according to common _ experience, 
then the chain of causation, extend- 
ing from the original wrongful act 
to the injury, is not broken by the 
independent, intervening agency, and 
the original wrongful: act will be 
treated as the proximate cause.” 
Engle v. Director Gen. of R. Cos., 78 
Ind. ‘<A. -547, 183 NE 138, 189 [quot 
Cleveland, ete., R. Co. v. Clark, su- 
pra]. (4) “The mere fact that an- 
other cause intervened between de- 


such agency — 


vce 
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der such rule the ordinary forces of nature®® and 
condition of the weather,’® such as cold,’ heat,’? 
wind,’? or a rainstorm’? or snowstorm,’> which are 
usual at the time and place, are conditions which 
reasonably could have been anticipated, and will 
not relieve from liability the person guilty of the 


fendants’ negligence and plaintiff’s 
injury iS not enough to relieve the 
forraer from liability if the inter- 
vening act was of such nature that 
its happening was to have been” ap- 
prehended. Stated otherwise, the in- 
tervening cause will not relieve the 
original negligence of its actionable 
quality if the occurrence of the for- 
mer might have been anticipated.” 
Fishburn v. Burlington, ete., R. Co., 
127 lowa 4838, 490, 103 NW 481 [quot 
Hartman vy. Atchison, ete Re Coss 94 
Kan. 184, 190, 146 P 335, "LRA1915D 
563]. () “Does the fact that a sec- 
ond human actor, not acting in con- 
cert with a first human actor, inter- 
venes with a tortious act which be- 
gins later in time to a tortious act 
of the first actor and which second 
tortious act is the only force in ac- 
tive motion at the time of the dam- 
age, exonerate the first actor from 
liability? Although the second hu- 
man actor may be liable it does not 
necessarily follow that the first is 
exonerated. By the decided weight 
of authority the first will be liable if 
he foresaw or ought to have foreseen 
the commission of the second’s tort. 
Although the earlier view was that 
the prior tort feasor was never lia- 
ble where a later tort feasor inter- 
vened—see Vicars v. Wilcocks, 8 
East 1 (1806)—yet it has gradually 
come to be.admitted that the earlier 
tort feasor is liable in cases where 
the commission of the subsequent 
unlawful or tortions act and the hap- 
pening of the damages ought to have 
been foreseen by him as not unlikely 
to follow.” Kentucky Independent 
Oil Co. v. Schnitzler, 208 Ky. 507, 514, 
QHLESWE 570.39: ALR 979: 

{b] ustrations—(1) The fail- 
ure of a grocer, who had discovered 
the dangerous character of a mixture 
he had pought from d2fendant and 
was reselling, to warn the buyer of 
the danger was not such an inter- 
vening cause as to relieve defendant 
from liability, since the latter should 
have foreseen that the grocer would 
resell the mixture. Kentucky Inde- 
pendent Oil Co. v. Schnitzler, 208 
Ky. 507,' 271 SW 570, 39 ALR ~979. 
(2) A person leaving a team unat- 
tended and untied in a street of a 
populous city is: liable for injuries 
to a child caused by a bystander’s 
negligence in attempting to drive it 
to a place of safety: after it had 
wandered into the middle cf the 
street. Williams v. Koehler, 41 App. 
Div. 426, 58 NYS 863. (3) Defendant 
left a gun loaded and at full cock 
standing inside a fence on his land, 
beside a gap from which a path led 
over defendant’s land from the public 
road to his house. Defendant’s son, 
aged between fifteen and sixteen, 
coming from the road through the 
gap on his way home, found the gun. 
He went back with it to the public 
road, and, not knowing that it was 
loaded, pointed it, in play, at plain- 
tiff, who was on the road. The gun 
went off and plaintiff was injured. 
It was held that defendant was liable 
in respect to the injury. Sullivan v. 
Creed, [1904] 2 Ir. 317, 2 BRC 1839. 

Anticipation of: 

Concurrent cause see supra | 488, 
Injury see supra §§ 433, 484, 489. 

Intervening, illegal malicious, 
criminal acts see infra $§ 

69. Davis v. Clark, 19 re 
98 S 37; Benedict Pineapple Conv. 
Atlantic Coast Line R. Co., 55 Fla, 
514, 46 S 732, 20 LRANS 92; Mensik 
v. Cascade Timber Co., 144. Wash. 
628, 258 P 323. 

70. Davis v. Clark, 19 Ala..A. 468, 
98 S 37; Benedict Pineapple Co. v. 


or 
A. 468, 


‘NEGLIGENCE 


[§ 494] b 


Atlantic Coast Line R. Co., 55 Fla. 
514, 46 S 732, 20 LRANS 92: Judd v. 
Southern R: Co., 171. Ky. 832, 188 SW 
880; Miami Quarry Co .v. Seaborg 
Packing Co., 103 Or. 362, 204 P 492. 

71. Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92. 

[a] Illustration.—Where a cover 
is put over growing plants to protect 
them from ordinary cold and frost, 
and the cover is burned by the negli- 
gence of another, injury to the plants 
by the ordinary cold and frost, which 
were to be expected at the time and 
place, is not such an efficient inter- 
venirg cause as will relieve from lia- 
bility the party responsible for the 


burning of the _ cover. Benedict 
Pineapple Co. v. Atlantic Coast Line 
R. Co:, 55 ‘Bla. 514, 46 S 732) 220 
LRANS 92. 


72. Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., supra. 

73. Ala.—Davis v. Clark, 19 Ala. 
A. 468, 98 S 37. 

Fla.—Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92. 

; Ill.—Schwarz v. Adsit, 91 Tl. A. 
76. 

Mich.—Detzur v. B. Stroh Brewing 
Co., 119 Mich. 282, 77 NW 948, 44 
LRA 500. re 

Minn.—Moore_ v. 76 
Minn: 64, 78 NW 880. 


fe Pile eae 


N. J.Sttphem vindledden, 671. Ji. 


L. 324, 51 A 721, 


Div. 194, 55 NYS 864. 

Or.—-Miami Quarry Co. v. Seaborg 
Packing Co., 103 Or. 362, 204 P 492. 

Pa.—Propert v. Flanagan, 277 Pa. 
145, 120 A 788; Pittsburgh Forge, 
etc., Co. v. Dravo Contracting Co., 
272 Pa. 118, 116 A 147; Gallagher v. 
Penfield, 267. Pa. 9579, 109 A 659; 
Dawson v. Penfield, 267 Pa. 579, 109 
A 658. 

Vt.—Idé v. Boston, ete., R. Co., 83 
Vt. 66, 74 A 401. 

Can.—Nordheimer v. Alexander, 19 
Can. S. C. 248, 


Que.—Lemieux v. Ruel, 45 Que. 
Super. 390. 
[a] Tlustrations. — (1) If the 


owner of a wall left standing after a 
fire should have foreseen that the 
wall might fall by reason of a wind, 
the negligence of the owner in per- 
mitting the wall to ‘stand without 
being properly braced was the proxi- 
mate cause of injuries from the fall 
of the wall caused by a high wind, 
the causal connection not having 
been broken by such wind. Fitzpat- 
rick v. Penfield, 267 Pa. 564, 109 A 
653. (2) The owner of a building is 
responsible for the damage caused 
by the roof being lifted off by a 
storm, owing to a fault in construc- 


tion. Nordheimer vy. Alexander, 19 
Can. S. C. 248; Lemieux v. Ruel, 45 
Que. Super. 390. 


Extraordinary wind as proximate 
cause see infra § 494. 
' prone. of fire by wind see infra 

74. Slater v. Mersereau, 5 Daly 
445 [aff 64 N.’*Y. 138]. 

Extraordinary ruin see infra § 495. 

75. Morrison v. Ironwood, 189 
Mich., 117, 155 NW_ 477; Big Goose, 
etc., Ditch Co.: v. Morrow, 8 Wyo. 
537; 59 BPr-159, 80. AmSR 955. 

fa] Illustration.—Where a Jand- 
owner’s stock, caused by a snow- 
storm to travel toward an unguarded 
washout in a ditch, which is main- 
tained over the land by a ditch com- 
pany, falls into it, the failure of the 
company to guard such washout is 
the natural and_ proximate cause of 
the injury, and not the storm. Big 
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| original eel teer act or omission. 

. Intervening Cause That Could Not 
Have Been Anticipated.’® 
agency was of such a nature that it could not rea- 
sonably have been anticipated, such agency becomes 
the proximate cause,’” even though the injury would 


Where the intervening 


Goose, etce., Ditch. Co. v. Morrow, 8 
Wyo. 537, 59 P 159, 80 AmSR 955. 

76. Intervening, ‘illegal, malicious, 
or criminal acts see infra § 495. 

77. U. S.—Scheffer v. Washington 
City Midland, etc., R. Co., 105 U. S. 
249, 26 L. ed. 1070; Louisiana Mut. 
Ins. Co. v. Tweed, 7 Wall. .44, 19 L. 
ed. 65; The Santa Rita, 173 Fed. 413 
[rev on other grounds 176 Fed. 890, 
100 CCA 3860, 30 LRANS 121]; Berlin 
Mills Co. v. Croteau, 88 Fed. 860, 32 
CCA 126; Bodkin v. Western Union 
Tel. Co., 31 Fed. 134. 

‘Ala.—Williams v. Woodward Iron 
Co., 106 Ala. 254, 17 S 517; Stanton 
Vv. "Louisville, etc., R. Co., 91 Ala. 
382, 8 S 798. 

Ark.—Mitchell v. Hahn, 131 Ark. 
286, 198 SW 528. 

Cal.—Frassi v..McDonald, 122 Cal. 
400, 55 P 1389, 772; Solomon v. Red 
River Lumber Co., 56 Cal. A. 742, 206 
P 498; Hale v. Pacific Tel., ete., Co., 
42 Cal. A..55, 183 P 280, 

Colo.—Lyons v. Watt, 43 Colo. 238, 
95 P 949, 18 LRANS 1135. 

Conn.—Kelsey v. Rebuzzini, 87 
Conn. 556, 89 A.170, 52 LRANS 103. 

Ga.—Montgomery v. East Tennes- 
ee etc, R. \Co., 94 Ga.. 332, 21 SE 
att, 

Ill.—Seith v. Commonwealth Elec- 
trie Co., 241 Ill. 252, 89 NE 425, 132 
AmSR 204, 24 LRANS 978; Wolff 
Mfg. Co. v. Wilson, 152 Ill. 9, 38 NE 
694, 26 LRA 229; Pennington v. Row- 


|) ley Bros. Co., 241 Ill. A. 58; Crawford 
N. Y.—Mey er) wah Haven; 737 App. ; 


v. Central Illinois Public Serv. Co., 
235 Ill. A. 339; Malmberg v. Bartos, 
83 Ill. A. 481; Peoria v. Adams, 72 
Ill. A. 662. 

Ind.—Engle v. Director Gen. of R. 
Cos., 78 Ind. A. 547, 133 NE 138, 
Cleveland, etce., R. Co. v. Clark, 51 
Ind. A. 392, 97 NE 822. 

Ky.—Watson v. Kentucky, etc., 
Bridge, etc., Co., 137 Ky. 619, 126 SW 
146, 129 SW 341. 

Me.—Pollard v. Maine Cent. Re Car, 
87 Me, 51, 32 A 735. 

Mass.—Carini v. Springfield Roman 
Catholic Bishop, 219 Mass. 117, 106 
NE. 589, LRA1915B 825; Horan v. 
Watertown, 217 Mass. 185, 104 NE 
464; Carter v. Towne, 98 Mass. 567, 
96 AmD 682; Davidson v. Nichols, 11 
Allen 514. 

Mich.—Golden, ete., Transfer Co. y. 
Brown, ‘etc.,' Co.; 209 Mich. 603, 177 
NW 202; Kulwicki v. Munro, 95 Mich. 
28, 54 NW 708; Selleck v. Lake Shore, 
etc., R. Co., 58 Mich. 195, 24 NW 1774; 
Lewis v. Flint, ete., R. Co., 54 Mich. 
55, 19 NW 744, 52 AmR 790; Hoyt v. 
Jeffers, 30 Mich. 181. 

Mo.—De Moss v. Kansas ‘City 
Co., 296 Mo. 526, 246 SW 566, 567 
[quot Cyc]. 

Nebr.—Merkouras v. Chicago, etc., 
R. Co., 104 Nebr. 491, 177 NW 822; 
Kitchen v. Carter, 47 Nebr. 776, 66 
NW 855; St. Joseph, etc., R. Co. v. 
Hedge, 44 Nebr. 448, 62 NW _ 887; 
Cornelius v. Hultman, 44 Nebr. 441, 
62 NW 891; McClary v. Sioux City, 
etc., R. Co., 3 Nebr. 44, 19 AmR 681. 

Nev.—Konig v. Nevada-California- 
eregon Re Co., s6jANeve 18a debe 
41. 

N. J.—Vallency v. Rigillo, 91 N. J. 
L. 307, 102 A 348; Cuff v. Newark, 
ete:, R,.Co., 35 N. J. 277108 AmR 
205. [aff 35 N. J. L. 574]. 

N. Y.—Saugerties Bank v. Dela- 
ware, etc., Co., 236 N. Y. 425, 141 NE 
904; Perry v. Rochester Lime Co., 
219 N. Y. 60, 118 NE 529, LRA1917B 
1058: Leeds v. New York Tel. Co. 
178 N. Y. 118, 70 NE 219; Malloy v. 
New York Real Est. Assoc., 156 N. Y. 
205, 50 NE 853, 41 LRA 487; Lowery 
v. Western Union Tel. Co., 60 N. Y. 
198, 19 AmR 154; Pollett v. Long, 56 
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not have occurred except for the original negli- 
An extraordinary wind’? or rain,®° such 
as experience would lead one not to anticipate, is 
an efficient intervening cause within this rule. 

[§ 495] c. Independent Illegal, 
Defendant’s negligence is too re- 
mote to constitute the proximate cause where an 
independent illegal act of a third person, which 
could not reasonably have been foreseen,*! and with- 


gence.”® 


Criminal Acts. 


N. Y. 200 [rev 58 Barb. 20]; Hofnagle 
v.. New York Cent., etc., R. Co., 55 
N. Y. 608; Saverio-Cella v. Brooklyn 
Union El. R. Co., 55 App. Div. 98, 66 
NYS 102; Steiker v. Plath, 19 Avpp. 
Div. 376, 46 NYS 585; Heath v. Met- 
ropolitan Exhibition Co., 58 Hun 604, 
11 NYS 357; Lehman v. Brooklyn 
City R. Co., 47 Hun 355, 14 NYSt 575; 
Geelan v. Cooke, 23 Misc. 460, 51 
NYS 3861; Fitzgerald v. Timoney, 13 
Mise. 327, 34 NYS 460; Sorrusca v. 
Hobson, 155 NYS 3864; Keber v. Cen- 
tral Brewing Co., 150 NYS 986; Mars 
v. Delaware, etc., Canal Co., 8 NYS 


107. 

N. C.—Baleum v. Johnson, 177 N. 
C. 213, 98 SE 532. 

Oh. —-Pittsburgh, ety, sy JCors) 


Staley, 41 Oh. St. 118, 52 AmR 74; 
Woolson vy, Hessling, 30 Oh Cir: Ct. 
N.S. 583. 

Okl.—Stephens v. Oklahoma City 
Re Cois28VOkl. 340, 350,114 —B)-611, 
33 LRANS 1007 [cit Cyc]. 

Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 103 Or. 362, 204 P 492. 

Pa.—-Green v. West Penn R. Co., 
246 Pa. 340, 92 A 341, LRA1915C 
151; Marsh v. Giles, 211 Pa. 17, 60 A 
315; Wellman v. Susquehanna Depot, 
167 Pa. 239, 31 A 566; Schaeffer v. 
Jackson Tp., 150 Pa. 145, 24 A 629, 
30 AmSR 792, 18 LRA 100; Herr v. 
Lebanon, 149 Pa. 222, 24 A 207, 34 
AmSR 603, 16 LRA 106; West Ma- 
honoy Tp. v. Watson, 116 Pa. 344, 
9 A 430, 2 AmSR 604; Fairbanks vy. 
Kerr, 70 Pa. 86, 10 AmR 664. 

S. C.—Keel v. Seaboard Air Line R. 
Co., 122 S. C. 17, 114 SE 761; Mason 
v. Spartanburg County, 40 S. C. 390, 
19 SE 15, 42 AmSR 887. 

Tenn.—White v. Conly, 14 Lea 51, 
562 AmR 154; Louisville, etc., R. Co. 
v. Guthrie, 10 Lea 432. 

Tex.—Seale v. Gulf, etc., R. Co., 65 
Tex. 274, 57 AmR 602; Fort Worth, 
e6tc., “Ri ‘Cos v. “Williams, ').(Civ.< ‘A.) 
275 SW 415; Texas, etc., R. Co. v. 
Murray, 63 Tex. Civ. A. 340, 132 SW 
496;-Brush Electric Light, etc., Co. 
v. Lefevre, (Civ. A.) 55 SW 396 [rev 
on other grounds 93 Tex. 604, 57 SW 
640, 77 AmSR 898, 49 LRA 771]; 
Texas, etc., R. Co. v. Woods, 8 Tex. 
Civ. A. 462, 28 SW 416. 

Va.—Winfree v. Jones, 104 Va. 39, 
51 SE 153, 1 LRANS 201. 

W. Va.—Washington v. Baltimore, 
etc., R. Co., 17 W. Va. 190. 

Wis.—McFarlane v. Sullivan, 99 
Wis. 361, 74 NW 559, 75 NW 171; 
Raymond v. Keseberg, 91 Wis. 191, 
64 NW 861. 

Eng.—Daniel v. Metropolitan R. 
Co;5 L. *R. 6 BM. L. 45°18 ERC 659; 
McDowall v. Great Western Ri Co 
£1903] 2K. B. 331 [rev [1902] 1 K. 
B. 618]; Glover v. London, etc., R. 
Co, thee R73, QeoB: 025; Mangan Vv. 
Atterton, L. R. 1 Exch. 239; Daniels 
v. Potter, 4 C. & P. 262, 19 ECL 375; 
Vicars v. Wilcocks, 8 East 1, 103 
Reprint 244; Ashley v. Harrison, 1 
Esp. 48, 170 "Reprint 276. 

B. C..-Vick Vv. Morin; +21 “Bo C8, 
22 DomLR 29, 30 WestLR 412, 7 
WestWkly 1053. 

Ont. Hydro-Electric Toronto 
Commn. v. Toronto R. Co., 45 Ont. 
L. 470, 16 OntWN 203, 48 DomLR 
103; Stretton y. Holmes, 19 Ont. 286. 

Que.—Allan v. Mullin, 4 Montr. 
Leg. N. 387. 

“Tf she agency intervening was one 
over which the original tort-feasor 
had no control, and which was not 


822] 


NEGLIGENCE 


Malicious, or 


put in motion by the original’ wrong- 
ful act; and if the character of the 
intervening agent, and the manner 
of the intervention, were such as, 
under the circumstances, could not 
reasonably have been expected to oc- 
cur in the ordinary course of nature 
and according to common experience 
—then such independent agency so 
intervening will be treated as the 
sole proximate cause, and the origi- 
nal wrongful act will be treated as 
only a condition.” Engle v. Director 
Gen. of R. Cos., 78 Ind. A. 547, 133 
NE 138, 140 [quot Cleveland, etc., R. 
Co. v. Clark, 51 Ind. A. 392, 97 NE 


ty Tlustrations.—(1) Failure of 
the owner of a cotton gin to gin 
cotton within the time he had con- 
tracted so to do is not the proximate 
cause of the subsequent destruction 
of the cotton by fire while at the 
gin, and he is not responsible for 
such destruction unless he failed to 
use ordinary care for its preserva- 
tion. James v. James, 58 Ark. 157, 
23 SW 1099. (2) The maker of a 
swing for school children could not 
reasonably have anticipated that a 
teacher in the school would make 
changes in the construction and use 
of the swing which added to the 
danger of its breaking, and, hence, 
is not liable for death resulting from 
the breaking of the swing after such 
changes were made. Solomon sy. 
Red River Lumber Co., 56 Cal. A. 742, 
206 P 498. (3) Where a paving com- 
pany maintained an asphalt boiler, 
with a faucet for withdrawing the 
substance, and at some _ distance 
therefrom a sand pile, upon which 
children played, and an infant in go- 
ing to the sand pile was burned when 
the faucet loosened and fell out, the 
falling out of the faucet was a proxi- 
mate intervening cause unforeseen. 
Sexton v. Noll Constr. Co., 108 S. C. 
516, 95 SH 129. 

Illegal, criminal, or malicious acts 
see infra § 495. 

Unforeseen concurrent cause see 
supra § 488. 

7s. U. S—St. Louis, ete, R. Co. 
v. Commercial Union Ins. Co., 139 
U. S. 223, 11 SCt 554, 35 L..ed. 154; 
Memphis, etc., R. Co. v. Reeves, 10 
Wall. 176, 19 L. ed. 909; Bodkin v. 


Western Union Tel. Co., 31 Fed. 134.. 


Colo.—Lyons v. Watt, 43 Colo. 238, 
95 P 949, 18 LRANS 1185. 

Iowa.—Dubuque Wood, etc., Assoc. 
v. Dubuque, 30 Iowa 176. 

Mass.—Denny v. New York Cent. 
R. Co., 18 Gray 481, 74 AmD 645. 

Mich.—Kingsley v. Bloomingdale, 
109 Mich. 340, 67 NW 33838; Selleck v. 
Lake Shore, etc., R. Co., 58 Mich. 
195, 24 NW 774. 

Miss.—Meyer v. King, 72 Miss. 1, 
16 S 245, 35 LRA 474. 

Nebr.—McClary v. Sioux City, etc., 
R. Co., 3 Nebr. 44, 19 AmR 681. 

N. Y.—Lowery v. Western Union 


Tel. Co., 60 N. Y. 198,19 AmR 154; 


Du Boise v. New York Cent., etc., R. 
Co., 88 Hun 10, 34 NYS 279. 
Oh. —Pittsburgh, ete,” TEE Cor fy. 


Staley, 41 Oh. St. 118, 52 ‘AmR 74; 
Daniels v. Ballantine, 53 Oh. St. 532, 
13 AmR 264. 

Pa.—Fairbanks v. Kerr, 70 Pa. 
86, 10 AmR 664; Morrison v. Davis, 
20 Pa. 171, 57 AmD 695. 

Tenn.—White v. Conly, 14 Lea 51, 
52 AmR 154; Louisville, etc., R. Co. 
v. Guthrie, 10 Lea 432. 
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out which such injury would not have been sus- 
tained,®? intervenes. 
ticipate the malicious®? or criminal** acts of others 
by which damage is inflicted, even though they are 
the acts of children.®® 
illegal act was of a nature which might have been 
anticipated, and which it was the defendant’s duty 
to provide against, he will be liable for a breach 
of such duty notwithstanding the production of 


A person is not bound to an- 


But where an independent 


Tex.—Seale, v. Gulf, ete. R. Co., 
65 Tex. 274, 57 AmR 602. 
Wis.—McFarlane v. Sullivan, 99 


Wis. 361, 74 NW 559, 75 NW 71. 

Eng.—Glover v. London, etc, R. 
CO; ae. 3.04125: 

Que.—Allan v. Mullin, 4 Montr. 
Leg. N. 387. 

[a] In order to make a defendant 
liable his negligence “must be the 
causa causans...and not merely 
a causa sine qua non.’’ Romney 
Marsh v. Trinity House, L. R. 5 
Exch. 204, 208. 

79. Golden, ete., Transfer Co. v. 
Brown, etc., Co., 209 Mich. 5038, 177 
NW 202; Valiquette v. Fraser, 39 
Can. S. C. 1, 27 CanLTOccNotes 486 
[dism app 12 Ont. L. 4, 8 OntWR 55 
(dism app 9 Ont. L. 57, 4 OntWR 
543, 25 CanLTOccNotes 36 [dism app 
4 OntWR 60])]. 

Ordinary wind see supra § 493. 

80. Mitchell v. Hahn, 131 Ark. 286, 
198 SW 528. 

Ordinary rain see supra § 493. 

81. The Lusitania, 251 Fed. 715; 
Cole vy. German Sav., ete., Soc., 124 
Fed. 113, 59 CCA 593, 63 LRA 416; 
Bannon vy. Pennsylvania R. Co., 29 
Pa. Super. 231. 

82. Ida.—Holt 2 reac: etc., R. 
Co., 4 Ida. 443, 40 P 

Ind.— Davis V Villiome, 4 Ind. A. 
487, 31 NE 204. 

La.—Mire v. Fast Louisiana R. Co., 
42 La. Ann. 385, 7 S 473. 

Mich.—Moll v. Riverside Storage, 
etc., Co., 82 Mich. 389, 46 NW 1777. 

N. Y.-—Brady v. Shepard, 42 App. 
Div. 24, 58 NYS 674. 

W. Va. —Childrey v. Huntington, 34 
es Va. 457, 12 SE 586, 11 LRA 

Wis.—Kumba v. Gilham, 103 Wis. 
312, 79 NW 325. 

83. ‘Watson  v. og etc., 
Bridge, etc., Co., 187 Ky. 619, 632, 
126 SW 146, 129 SW 341 ‘Teit Cyc]: 
Ragone v. State, 123 Misc. 48, 204 
NYS 178 [aff 211 App. Div. 573, 207 
NYS 544 (aff 243 N. Y. 607 mem, 
154 NE 625 mem)]; Keber v. Central 
Brewing Co., 150 NYS 986; Stephens 
v. Oklahoma City R. Co., 28 Okl. 340, 
114 P 611, 33 LRANS 1007; Rickards 
Vv. Lothian, 16 Austr. C. L. R. 387. 

84 Ga.—Andrews v. Kinsel, 114 
Ga. 390, 40 SE 300, 88 AmSR 25; 
Bowers v. Southern R. Co., 10 Ga. 
A. 367, 73 SE 677. 

Ill.-Greenebaum v. Bornhofen, 167 
Ill. 640, 47 NE 857. 

Kan.—Fraser v. Chicago, 
Co., 101 Kan. 122, 165 P 
1917F 749. 

Ky.—Watson v. Kentucky, etc., 
Bridge, ete.,. Coy 187% Key: 61925632) 
126 SW 146, 129 SW 341 [eit Cyc]. 

Mass.—Horan_ v. Watertown, 217 
Mass. 185, 104 NE 464. 

N. Y.—Saugerties Bank v. Dela- 
ware, etc., Co., 236 N. Y. 425, 141 NE 
904; Ragone Vv. State, 123 Mise. 48, 
204 NYS 178 [aff 211 App. Div. 573, 
207 NYS 544 (aff 243 N. Y. 607 mem, 
154 NE 625 mem)]. 

Okl.—Stephens v. Oklahoma City 
R. Co., 28 Okl. 340, 350, 114 P 611, 
33 LRANS 1007 [cit Cyc]. 

Pa.—Pennsylyania L. Ins., ete., Co. 
v. Franklin F. Ins. Co., 181 Pa. 40, 
37 A 191, 87 LRA 780. 

Can. —Imperial Bank v. 
Bank, 31 Can. S. C. 344. 

85. Frahsella v. Taylor, 157 NYS 
881; Clement v. Northern Navy. Co., 
43 Ont. L. 127, 48 DomLR 433. 
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§§ 495-497] _ 


injuries by the intervention of an act of the char- 


acter described.®® 


[§ 496] 6. Failure To Interrupt Primary Cause. 
The mere omission of a third person to interrupt 
the result of defendant’s act will not amount to an 
intervening efficient cause,8? even though such third 
person is a fellow servant of the person injured, 
neither of whom were servants of defendant.*® 
where after the negligent act a duty devolves on 
another person in reference to such act or condi- 
tion which such person fails to perform, such fail- 
ure is the proximate cause of the injury resulting 


from the act.®? 


[§ 497] G. Particular Agencies or Instrumentali- 
As applied to the spread of fire, 
there is a conflict of opinion in respect to the ex- 
tent of the application of the rule that proximate 
cause does not depend on nearness as to time or 


ties—l. Fires.°° 


86. U. S.—McDonald v. Union Pac. 
R.. Co,,...42.. Fed. 579 [aff 252 -0.._S. 
262, 14 SCt 619, 38 L. ed. 434]. 

Ind.—Howe v. Ohmart, 7 Ind. A. 32, 
33 NE 466. 

Ky.—Baumeister y. Markham, 101 
Ky. 122, 39 SW 844, 41 SW 816, 19 
KyL 308, 72 AmSR 397. 

La.—Tucker v. Illinois Cent. R. Co., 
42 La. Ann. 114, 7 S 124. 

Mo.—Meade v. Chicago, etc., R. Co., 
68 Mo. A. 92. 

Pa.—Beck v. Hood, 185 Pa. 32, 39 
A 842. 

Eng.—lIllidge v. Goodwin, 5 C. & 
P. 190, 24 ECL 520. 

87. U. S.—New England Fuel, etc., 
Co. v. Boston, 257 Fed. 778. 

Ind.—Citizens’ Tel. Co. v. Prickett, 
189 Ind. 141, 125 NE 193. 

N. J.— Wiley v. West Jersey R. Co., 
44.N. J. L. 247. 

N. Y.—Galvin v. New York, 112 
N. Y. 223, 19 NE 675; Sider v. Gen- 
eral Electric Co., 203 App. Div. 443, 
197 NYS 98 [aff 238 N. Y. 64, 143 NE 
792). 

Wis.—Atkinson v. Goodrich Transp. 
Co., 60 Wis. 141, 18 NW 764, 50 AmR 
352. 

{a] Rule applied. —(1) Where 
plaintiff's property was burned by 
fire communicated to it from a fire 
started by defendant, the mere fact 
that a third person failed to extin- 
guish the fire before it communicated 
to plaintiff's property, although he 
might have done so, does not operate 
to break the causal connection be- 
tween defendant’s negligence and 
plaintiff's injury, so as to prevent 
plaintiff's recovery on the. ground 
that the injury is nct the proximate 
result of defendant’s negligence. 
Wiley v. West Jersey R. Co., 44 N. J. 
L, 247. (2) An act of negligence 
whereby a fire was set, which spread 
to plaintiff’s house, is not the less an 
act for which damages may be re- 
covered because the city was negli- 
gent in putting out the fire after it 
once started. Atkinson v. Goodrich 
Transp. Co., 60 Wis. 141, 18 NW 764, 
50 AmR 352. 

gg. Galvin vy. New York, 112 N. Y. 
223, 19 NE 675. - 

g9. Ill.—Healey v. Heidel, 210 Ill. 
A. 387. 

Kan.—Missouri, etc., R. Co 
rill, 65 Kan. 436, 70 P 358, 93 
287, 59 LRA 711. 

Mass.—Carter vy. Towne, 103 Mass. 
507. 

Mich.—Schneider v. C. H. Little 
Co., 184 Mich, 315, 151 NW 587, 589 
[quot Cyc]; Griffin v. Jackson Light, 
etc., Co, 128 Mich. 653, 87 NW 888, 
92 AmSR 496, 55 LRA 318; Fowles v. 
Briggs, 116 Mich. 425, 74 NW 1046, 
72 AmSR 537, 40 LRA 528. ; 

Minn.—Goar v. Stephen, 157 Minn. 
228, 196 NW 171, 176 [quot Cyc]. 

[a] Rule applied.—Where a rail- 
road company delivers a defective 
freight car to a connecting line, it is 
not liable in damages to an employee 
of the latter who is injured by reason 


. Vv. Mer- 
AmSR 


| McGibbon vy. Baxter, 
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distance.*t 
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There is authority for the view that, 


while a person who negligently sets a fire on his 


But 


own premises is liable for damages to land imme- 
diately adjacent thereto,®°? the person setting the 
fire is not liable for damages to nonabutting land 
and property thereon to which the fire extends 
through the intervening premises of third persons.®# 
The better rule, however, and the one sustained by 
the weight of authority, is that, where a person 
negligently sets out on his own premises, or the 
premises of a third person, a fire which spreads to 
plaintiff’s property, and there is no intervening 


and independent cause between the negligent con- 


of such defects after the car has been 
inspected by the company receiving 
it. Missouri, ete., R. Co. v. Merrill, 
65 Kan. 436, 70 P 358, 93 AmSR 287, 
59 LRA 711. 

90. Failure of third person to ex- 
tinguish fire as intervening cause see 
supra § 496 note 87 [a]. 

Fires caused by railroads see Rail- 
roads [33 Cyc 1347]. 

91. See infra text and note 92 et 
seq. 
Statement of rule see supra § 481. 
92. Davis v. Delaware, etc., R. Co., 
215 N. Y. 181, 109 NE 95; Hoffman v. 
King, 160 N. Y. 618, 55 NE 401, 73 
AmSR 715, 46 LRA 672; Webb v. 
Rome, ete., R. Co., 49 N. Y. 420, 10 
AmR 389; Moore y. Van Beuren, etc., 
Bill Posting Co., 208 App. Div. 352, 
203 NYS 305 [aff 240 N. Y. 673 mem, 
148 NE 753 mem]; Stooks v. Foote, 
20 App. Div. 622, 46 NYS 718; Martin 
v. New York, etc., R. Co., 62 Hun 181, 
16 NYS 499; Hine v. Cushing, 53 Hun 
519, 6 NYS 850; Van Fleet v. New 
York Cent., etc., R. Co., 7 NYS 636. 
And see cases infra note 93. But see 
51 Hun 587, 4 
NYS 382 (where fire spread to plain- 
tiff's adjoining land after burning six 
weeks during an unusual drought). 

Davies v. Delaware, etc., R. 
Co., 215 N. Y. 181, 109 NE 95; Dough- 
erty v. King, 165 N. Y. 657 mem, 59 
NE 1121 mem; Van Inwegen v. Port 
Jervis, etc., R. Co., 165 N. Y. 625, 58 
NE 878; Hoffman vy. King, 160 N. Y. 
618, 55 NE 401, 73 AmSR 715, 46 LRA 
672 [rev 30 App. Div. 621 mem, 52 
NYS 1143 mem, .and disappr O’Neill 
v. New York. etc. R. Co; 115. N: ¥. 
579, 22 NE 217, 5 LRA 591 (contain- 
ing a dictum to the contrary)]; Read 
v. Nichols, 118 N. Y. 224, 23 NE 468, 
7 LRA 130; Ryan v. New York Cent. 
Cost is5" NN, OSI OF AmD Ads 
Moore vy. Van Beuren, etc., Bill Post- 
ing Co., 208 App. Div. 352,,203 NYS 
305 [aff 240 N. Y. 673 mem, 148 NE 
753 mem]; Gardner v. King, 51 App. 
Div. 623, 64 NYS 1136; Scott v. King, 
51 App. Div. 619, 64 NYS 626; Judd 
v. Cushing, 50 Hun 181, 2 NYS 836, 
22 AbbNCas 358; Reiper v. Nichols, 
31 Hun (N. Y.) 491; Phelps v. New 
York. Cent., etc., R. Co., 48 Misc. 27, 
96 NYS 72 [rev on other grounds 108 
App. Div. 359 mem, 95 NYS 1154 
mem]; Hitchcock v. Riley, 44 Misc. 
260, 89 NYS 890. 

“The damage must be the proxi- 
mate result of the negligent act. It 
must be such as the ordinary mind 
would reasonably expect as a prob- 
able result of the act, otherwise no 
liability exists. If a person negli- 
gently throws a live coal of fire upon 
another’s building, causing it to 
burn, the damages are the direct re- 
sult of a negligent act, and the result 
is that which the ordinary mind 
would reasonably expect. If a per- 
son lights a fire upon his own prem- 
ises, upon which he has maintained 
inflammable material extending to 
his neighbor’s lands, and the fire, fed 


duct of defendant and the injury to plaintiff, the 
injury is not, as a legal proposition, too far remote 
from his negligent act to involve him in legal lia- 
bility,** even though the fire passes through the 
premises of third persons before reaching plain- 


by this material, spreads upon abut- 
ting lands, the damage is the proxi- 
mate result of the act and a liability 
exists, and this, we think, is the 
limit. It is contended that liability 
ought not to be thus limited: that a 
fire once set may run across the lines 
of an abutting owner and upon lands 
of other proprietors, causing damage. 
It must be conceded that such a re- 
sult often happens. It did in the case 
we have under consideration. But 
Where is the line to be drawn? 
Shall it be one mile, two miles or ten 
miles distant from the place of the 
original starting of the fire? Who is 
to specify the distance? It is sug- 
gested that it might be left to the 
jury; but a jury in one part of the 
state might answer one mile, and in 
another part it might determine the 
rule of liability to extend ten miles. 
- . . While we appreciate the force 
of the argument in favor of extend- 
ing the rule of liability, and recog- 
nize the fact that a limitation of the 
rule will deprivé many persons of a 
right of action for damages, we are 
convinced that the old rule is wiser 
and more just and that we ought not 
to depart from it. The limitation 
may be somewhat arbitrary, but it 
recognizes the principle that we 
should live and let live. ... No man 
is able to answer for all the remote 
consequences of his acts and those 
for whom he is responsible. Hence, 
the wisdom of the rule of proximate 
cause which, as defined by Webster, 
is that which immediately precedes 
and produces the effect. The fire set 
by the defendant did not immediately 
precede the fire upon the plaintiff's 
land; other lands intervened covered 
with inflammable material over 
which the defendant had no control, 
and without which the fire could not 
have extended upon plaintiff's prem- 
ises. The drought, atmosphere and 
wind were the principal agents as- 
sisting the fire in its work of de- 
struction, and were the intervening 
causes of the damage.” Hoffman v. 
King, 160 N. Y. 618, 627, 628, 55 NE 
401, 73 AmSR 715, 46 LRA 672. 

{a] Dlustration—Where a bill- 
posting company’s employees negli- 
gently started a fire, which ignited 
dry grass and ran across several in- 
tervening vacant lots owned by dif- 
ferent people, and two streets which 
had not béen opened, for a distance 
of above one hundred and fifty to two 
hundred feet, to plaintiff's property, 
the destruction .of plaintiff's lumber 
was the remote and not the proxi- 
mate result of such negligence. 
Moore v. Van Beuwuren, etc., Bill Post- 
ing Cos, 208 App. Div. 352, 203 NYS 
305 [aff 240 N. Y. 673 mem, 148 NE 
753 mem]. 

94. U. S.—Milwaukee, etc., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 

Cal.—Alechoff vy. Los Angeles Gas, 
etc., Corp., (A.) 257 P 569. 

Ill.—Fent v. Toledo, etc., R. Co., 59 
Ill. 349, 14 AmR 13. 
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tiff’s property;*°° and the fact that defendant might 
not have anticipated the particular manner and 
direction in which the fire would actually com- 
municate,°* or that, after smouldering for some 
the fire revives and 
spreads to plaintiff’s land,®” is immaterial. 
where the fire spreads beyond its natural limits by 
means of a new independent self-operating agency 
which is sufficient to stand as the cause of the in- 
jury, the chain of causation is broken and the per- 
son whose negligence started the fire is not liable. 
So where a fire started by defendant’s negligence 
meets a fire having no responsible origin, and the 
two unite and destroy property which either would 
have destroyed had the other not existed, the fire 
started by defendant’s negligence is the remote 
and not the proximate cause of the injury. 
the spread of the fire is due to the law of gravi- 


time -on defendant’s land, 


NEGLIGENCE 


But | 


That 


tation,! or to combustible matter existing in a state 


Ind.—Pennsylvania Co. v. Whit- 
lock, 99 Ind. 16, 50 AmR 71. 
Iowa.—McKenna vy. Baessler, 86 


Iowa 197, 53 NW 103, 17 LRA 310. 
Mass.—Higgins v. Dewey, 107 
Mass. 494, 9 AmR 63. 
N. J.—Delaware, etc., R. Co. v. Sal- 


mon, 39° N. J. L., 299; 23 -AmR 1214; 
Kuhn vy. Jewett, 32. N. J, Eq. 647. 
Pa.—Propert v. Flanagan, 277 Pa. 


145, 120° A 783. 

Tex.—Houston, ete., R. Co. v. Mc- 
Donough, 1 Tex. A. Civ. Cas. § 651. 

Vt.—Manchester Marble Co. v. Rut- 
land R, Co., 100 Vt. 232, 1386 A 394, 51 
ALR 628. 

Va.—Kritselis v. Petty, 129 Va. 175, 
105 SH 536. 

Wash.—Wood v. Northwest Lum- 
ber Co., 138 Wash. 203, 244 P 712; 
Burnett v. Newcomb, 126 Wash. 192, 
ZANE LOL 

Wis.—Kellogg v. Chicago, etc., R. 
Co., 26 Wis. 223, 7 AmR 69, 

Eng.—Blenkiron v, Great Cent. 
ak Consumers Co., 3 L. T. Rep. N. S. 

ay 


95. U. S.—Milwaukee, etc. R. Co. 
v. Kellogg, 94 U. S., 469, 24 L, ed. 256. 

Tll.—Fent v. Toledo, ete., R. Co., 59 
Till. 349, 14 AmR 13. 

Ind.—Chicago, ete., R. Co. v. Wil- 
liams, 131 Ind. 30, 30 NE 696. 

Minn.—Krippner v. Biebl, 28 Minn. 
139, 9 NW 671, 

N. J.—Delaware, etc., R. Co. v. Sal- 
mon, 39; N. J.. Li. 299, 23 AmR 214; 
Kuhn v. Jewett, 32 N. J. Eq. 647. 

Pa.—Pennsylvania R. Co. v. Hope, 
80 Pa. 373, 21 AmR 100. 

Tex.—Houston, ete., R. Co, v. Mc- 
Donough, 1 Tex. A. Civ. Cas. § 651. 

Vt.—Manchester Marble Co. v. Rut- 
land R. Co., 100 Vt. 232, 136 A 394, 51 
ALR 628, 

Wis.—Kellogg v. Chicago, etc., R. 
Co., 26-Wis. 228, 7 AmR 69. 

See also Railroads [33 Cyc, 1348]. 

[a] Tilustration.—Where, through 
the negligence of defendant railroad, 
one of its engines set fire to a cross- 
tie on the track and the fire was com- 
municated directly to the grass ad- 
joining, and was thence carried, by 
means of rubbish and dry grass on 
the company’s ground, across a road- 
way to a fence which was fired, and 
thence across two grass fields, burn- 
ing the dry grass in its pathway, 
until it reached plaintiff’s fence and 
woodland, about six hundred feet 
from the railroad, burning the fence 
and a large part of the wood, the 
railroad company was liable as 
“there was but one burning, one con- 
tinuous conflagration from the time 
the fire was set on the railroad... 
the fire burning onward in direct and 
continuous succession, until it 
reached the woodland of the plain- 
tiff.’ Pennsylvania R. Co. v. Hope, 
80 Pa, 373, 380, 21 AmR 100. 

[b] Series of events succeeding 


each other.—Where a warehouse was 
set on fire by sparks from a locomo- 
tive, due to the negligence of the 
railroad company, and the burning of 
the warehouse communicated fire to 
plaintiff’s hotel building, about 
thirty-nine feet away, the railroad 
company was not liable for the dam- 
age to. defendant’s hotel and its con- 
tents because the burnings were dis- 
tinct and separate—a series of events 
succeeding one another—and_ the 
original negligence of the railroad 
company was only a remote cause. 
Pennsylvania R. Co. vy. Kerr, 62 Pa. 
353,.1 AmR 43 [expl Pennsylvania 
teoy v. Hope, 80 Pa. 373, 21 AmR 

96. White v. Sharpe, 219 Mass. 
393, 107 NE 56; Higgins v. Dewey, 
107 Mass, 494, 9° AmR 63 

97. Krippner Vv. Biebl, 28 Minn. 
139, 9 NW 671. 

98. U. S.—Milwaukee, ete., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 

Ill.—Fent v. Toledo, ete., R. Co., 59 
ll. 349, 14, AmR 13. 


Ind.—Pennsylvania Co. v. Whit- 
lock, 99 Ind, 16; °50.AmR. 71, 
N. Jer AMAL, SUC ie ch GO ov. 


Salmon, 39 N. J, 299, 23 AmR 214. 

N. fo y. Richmond, etc., 
Ri Con. 782. Ne Cr. 30) 

Wash tonne 'y. Maryott, ete., 
Logging Co., 108 Wash, 319, 184 P 
323; Stephens v. Mutual Lumber Co;, 
103, Wash, ‘14273 4P 1031; 

Eng. —Blenkiron Sa Great Cent. Gas 
Consumer’s Co., 3 L. T. Rep. N.S. 317. 

99. Cook v. Avinee ete: éta;,;. BR. 
Co., 98 Wis, 624, 74 NW 561, 67 AmSR 
830, 40 LRA 457. 
ci Kuhn v. Jewett, 32 N. J. Eq. 


2. White v. Sharpe, 219 Mass. 398, 
107 NE 56; Delaware, etc., R..Co. v. 
Salmon, 39 N. J. L. 299, 23 AmR, 214; 
Kuhn v. Jewett, 32 N. J. Eq. 647. 
3. See infra text and notes 4-10. 
4  Cal.—Alechoff v. Los Angeles 
Gas, etce., Corp., (A.); 257 RP 569. 
Ind.—Chicago, etc., R. Co. v. Wil- 
liams, 131 Ind. 30, 30 NE 696 [disappr 
on this point Pennsylvania Co. v. 
Whitlock, 99 Ind, 16, 50 AmR 71]. 
Mass.—White v. Sharpe, 219 Mass. 
3938, 107 NE 56; Higgins v. Dewey, 
107 Mass. 494, 9 AmR 63. 
N. J.—Kuhn v. Jewett, 32 N. J. Ea. 


647. 
Pa. —Pittsburgh Forge, etc., Co. v. 
Dravo Contracting Co., 272 Pa. 118, 


116 A 147 (air currents) ; Haverly Vv. | 


State Line, etc., R. Co., 135 Pa. 50, 
19 A 10138, 20 AmSR 848. 

Wash.—Burnett v.. Newcomb, 126 
Wash. 192, 217 P 1017, 

Wis. —Kellogg Ve etre ete., R. 
Co., 26 Wis, 223, 7 AmR 6 

See also Railroads [33° Gye 1348]. 

[a] Thus, where an_ ordinance 
prohibits the burning of trash except 
between the hours of 5 and 9 A. M. 


A 


It has been held, 


A change in the 


and it is a matter of common knowl- 
edge that the prevailing sea winds at 
the place in question increase in in- 
tensity after the early morning 
hours, where one who has been burn- 
ing trash fails completely to extin- 
guish the fire by 9 A. M., and shortly 
thereafter the fire is fanned by in- 
creasing winds and as a result prop- 
erty is destroyed, the person re- 
sponsible for the fire cannot escape 
liability on the ground that the wind 
constituted an intervening agency. 
Alechoff v. Los: Angeles Gas, etc., 
Corp:;, (Cal. At) -257P 569. 

[b] An ordinary hieh wind help- 
ing the spread of fire causing dam- 


Jage is not an intervening cause re- 


lieving defendant from liability, the 
danger being one to be anticipated. 
Propert v. Flanagan, 277 Pa. 145, 120 
A 783. , 

5. Propert. v. Flanagan, supra; 
Haverly v. State Line, etce., 7. POOR 
135 Pa. 50, 19 A 1013, 20 AmSR 848; 
Lehman v. Maryott, etc., Logging Co., 


-108 Wash, 319, 184 P 323 


[a] A strong gale of wind, which 
arises while a fire is in progress and 
carries it from the land where set to 
where it would not otherwise have 
spread, is an intervening cauSe re- 
lieving the party responsible for the 
original setting from liability for 
damages. Lehman v. Maryott, etc., 
Logging Co., 108 Wash. 319, 184 P 
823 [dist Burnett vy. Newcomb, 126 
Wash, 192, 217 P 1017 (where there 
was merely a rather hard wind)]. 


6 Lillibridge v. McCann, 117 
Mich, 84, 75 NW 288, 72 AmSR 553, 
41 LRA 3881, 

7. Fent v. Toledo, ete., R. Co.,.59 


Th, 349, 14“AmR*13. 

- 8 Krippner v. Biebl, 28 Minn. 139, 
9 NW 671; Ide v. Boston, etc., R/ Co., 
83 Vt. 66, 74 A 401; Kritselis v. 
Petty, 129 Va. 175, 105 SE 536; Me- 


haffey v. J. L, Rumbarger Lumber 
Co,,, 61: W.. Va. “671, “50 “SE 789375 
LRANS 1263. 


9. Mahaffey v. J. L. Rumbarger 
Lumber .Co., supra. 

10. Stephens v. rie oe: Lumber Co., 
103 Wash...1, 6, 173..P 1081. 

“One who loses property by fire is 
governed by the established rules, of 
law, and recurring to first principles, 
if subsequent to the act of the party 
charged, whether it be rightful in its 
inception, or wrongful in the sense 
that it is negligent, a new cause in- 
tervenes which of itself is sufficient 
to stand as the cause of the misfor- 
tune, the first act is considered as too 
remote to sustain a recovery. In log- 
ging operations and in the clearing of 
new lands, it is necessary to build 
fires and to destroy waste. This can- 
not be done without a certain hazard 
to other property, but the law does 
not, for that reason, deny the right 
to maintain fires in the prosecution 


a RE RTs MEDEA SEES Ng SO Te OS 
. For later cases, developments and changes in the law see cumulative Annotations, same title, page‘and note number. 
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of nature,? or to the wind,’ does not break the 
chain of causation. 

Wind. It is a general rule that the wind,* unless 
it is unusual and extraordinary,’ by which a fire is 
caused to spread, does not constitute an efficient 
intervening cause which will relieve the original 
wrongdoer from liability, especially where the wind 
exists at the time the fire starts.® 
however, that a wind which arises after the igni- 
tion of the fire and carries it to distant property is 
an intervening efficient cause.’ 
direction of the wind after a fire is started,® unless 
the change is unusual and extraordinary, and of 
such a nature as not reasonably to be anticipated,® 
is usually considered not an intervening cause which 
will defeat the right of recovery against the person 
who negligently starts the fire, although there is 
authority to the contrary.?° 


§§ 498-499] 


_ [§ 498] 2. Frightening Animals.’! It is usually 
held that, although an injury is caused by frightened 
animals, yet the negligent act of the person who 
caused them to be frightened is the proximate cause 
of the injury, the result being a natural conse- 
quence of the original act,'? unless the negligence 
of the owner of the animals gave opportunity for 
the injury,!® as where horses were left unfastened 
at the time they were frightened.1+ 
injury to a horse was the result of its being fright- 
ened and a bad habit of the horse, the injury can- 
not be laid to the thing causing the fright.1® 

[§ 499] 3. Accident or Act of God.** 
proximate cause of the injury was the act of God, 
defendant will not be liable, although he was neg- 

If the vis major is of so overwhelming 


ligent.1* 


of legitimate business, nor will it 
charge one with negligence who fails 
to put out a fire which is not threat- 
ening, when such fire, by reason of 
some new cause, lodges on the prop- 
erty of another or goes beyond the 
control of the person who set it out.” 


Stephens v. Mutual Lumber Co., 
supra. 
[a] Dlustration.—The owner of 


property situated a mile distant from 
a lumber camp where a fire was 
started to burn waste, and which 
wind carried to and destroyed such 
owner’s property could not recover 
from the lumber company, the sud- 
den change of wind being an inter- 
vening cause. Stephens v. Mutual 
Lumber Co., 103 Wash. 1, 173 P 1031. 

1l. Generally see Highways §8§ 
425, 457; Motor Vehicles § 815 text 
and notes 65, 66; Municipal Corpora- 
tions §§ 1043-1045, 3916; Railroads 
[33 Cyc 1044]. 

12. U. S.—Winona v. Botzet, 169 
Fed. 321, 94 CCA 563, 23 LRANS 204. 

Colo.—Farmers’ High Line Canal, 
etc., Co. v. Westlake, 23 Colo. 26, 46 
P 134. 

Ind.—Billman v. Indianapolis, etc., 
R. Co., 76 Ind. 166, 40 AmR 230. 

Mass.—Smethurst v. Barton Square 
Independent Cong. Church, 148 Mass. 
261, 19 NE 387, 12 AmSR 550, 2 LRA 
695; McDonald v. Snelling, 14 Allen 
290, 92 AmD 768. 

Minn.—Griggs v. Fleckenstein, 14 
Minn. 81, 100 AmD 199. 

Mont.—Lundeen v. Livingston Elec- 
tric Light Co., 17 Mont. 32, 41 P 995. 

N. Y.—Lowery v. Manhattan R. Co., 
99 N. Y. 158, 1 NE 608, 52 AmR 12. 

Pa.—Sturgis v. Kountz, 165 Pa. 
358, 30 A 976, 27 LRA 390. 

R. I.—Willis v. Providence Tele- 


gram Pub. Co.,-20 R. I. 285, 388 A 
947. 
Tex.—Neeley v. Cullen, (Civ. A.) 


241 SW 1116; Ft. Worth v. Patterson, 
(Civ. A.) 196 SW 251; Texas, etc., R. 
Co. v. Moseley, (Civ, A.) 58 SW 48. 

W. Va.—Snyder v. Philadelphia Co., 
54 W. Va. 149, 46 SE 366, 102 AmSR 
941, 63 LRA 896. 

Eng.—Hill v. New River Co., 9 B. & 
S. 303; Burkin v. Bilezikdji, 53 J. P. 
760. 

[a] Tlustrations.—(1) Where the 
blast of a whistle frightened horses 
and they ran and the occupants 
of the vehicle which they drew were 
thrown to the ground and injured, 
the blast was the proximate cause 
of the injuries. Winona v. Botzet, 
169 Fed. 321, 94 CCA 563, 23 LRANS 
204. (2) Where defendant negli- 
gently ran a guy wire from a tele- 
graph pole across the street and 
a stranger’s horse, becoming fright- 
ened, ran into and broke the wire, 
causing it to strike and injure plain- 
tiff, defendant’s negligence was_ the 
proximate cause of the injury. Lun- 
deen v. Livingston Electric Light Co., 
17 Mont. 32, 41 P 995. (3) Where 
plaintiff's horse was frightened by 


the waving of flags and noises made, 


by passengers on-defendant’s excur- 


sion train,.and ran away, and: injured |. 


plaintiff, the acts of the passengers 


NEGLIGENCE 


Where an 


Where the | or otherwise so 


were the proximate cause of the in- 
jury. Boatwright v. Chester, etc., 
Electric R. Co., 4 Pa. Super. 279, 40 
WklyNC 330. 

13. Parkin v. Grayson-Owen Co., 
25 Cal. A. 269, 143 P 257; Hull’ v. 
Thomson Transfer Co., 135 Mo. A. 
119, 115 SW 1054; McMahon vy. Kelly, 
9 NYS 544; Black v. Southern Cotton 
Oil Co., 79 S. C. 164, 60 SE 447. 

14. Parkin v. Grayson-Owen Co., 
25 Cal. A. 269, 148 P 257; McMahon 
v. Kelly, 9 NYS 544. 

15. Parker v. Union Woolen Co., 
42 Conn. 399. 

16. Act of God or inevitable acci- 
dent: 

Gena eily, see Act of God 1C. J. p 
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As affecting liability: 

For injuries caused by: 

Collision of vehicles see Collision 
§§ 17-19. 

Operation of railroads see Rail- 
roads [88 Cyc 1245, 1347, 1349]. 

Water see Waters [40 Cyc 682, 
684]. 

Of carrier see Carriers § 1335; 
Shipping [386 Cye 238]. 

Of master for injuries to servants 
aCe Master and Servant §§ 414, 
415. : 

Nonliability for injury caused by see 

supra §§ 126, 127. 

Anticipation of wind, storm, or 
other natural forces as intervening 
causes see supra §§ 493, 494. 

17. U. S:—Memphis, etc. R. Co. v. 
Reeves, 14 Wall. 176, 19 L. ed. 909. 

Cal.—Chidester Wis Consolidated 
Diten Cok b9sCal. 197. 

Ida.—Miller vy. Northern Pac. R. 
Co., 24 Ida. 567, 135 P 845, 48 LRANS 
700, Ann@Gas1915C 1214. 

Ind,— Watts v. Hvansville, etc., R. 
Co., 191 Ind. 27, 129 NE 315. ; 

Oh.—Piqua v. Morris, 98 Oh. St. 42, 
120 NE 300, 70 ALR 129; Daniels v. 
Ballantine, 23 Oh. St. 532, 13 AmR 
264; Standard Extract Co. v. H. Bel- 
THOT AC Ostet OF Cig Mapilee CAL, IN ey Se, ck Dials 
Sharp v. Cincinnati, 4 Oh. Cir. Ct. 
Nevis. loa 26) Ole sein, Ct 9. 

Okl.—Chicago, etc.,, R. Co. v. Bahr, 
78 Okl, 78, 188 P 1058; Chicago, etc., 
R. Co. v. McKone, 36 Okl. 41, 127 P 
488, 42 LRANS 709. 

Pa.—Martin v. Philadelphia, 54 Pa. 
Super. 563. 

‘Tex.i—Fort Worth, etc., R. Co. v. 
Lemons, (Civ.’A.) 258 SW 1095, 1098 
[quot Cyc]; International, etc., R. Co. 
v. Bergman, (Civ. A.) 64 SW 999; 
Texas, etc., R. Co. V. Anderson, (Civ. 
A.) 61 SW 424, 

Vt.—Bennington v. Fillmore, 98 Vt. 
405, 180 A 187. 

W. Va.— Williams v. Columbus 
Producing Co., 80 W. Va. 683, 93 SH 
809, LRA1918B 179. 

18.. Colo,—Grand Valley Irr. Co, v. 
Pitzer, 14 Colo. A. 123, 59 P 420. 

Conn,—Feeney v. New York Waist 
House, 105 Conn, 647, 1386 A 554, 50 
ALR 1539. 

Mich.—Golden, etc., Transfer Co. v. 
Brown, etc., Co., 209 Mich. 5038, 177 
NW--20.2, 

N. C.—Lawrence, v. Yadkin River 
Power Co., 190 N, C. 664, 130 SH 785. | 
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a character that it would have produced the injury 
independently of such negligence, it will relieve 
defendant from liability.1® In other words, the su- 
perior force must have been not only the proxi- 
mate, but the sole, cause of the injury.’9 

- Negligence concurring with accident or act of 
God. The rule imposing liability on defendant, al- 
though another efficient cause concurs with his neg- 
ligence,?° apples where an inevitable accident or 
act of God is the concurring cause.”4 
defendant’s negligence concurs with an act of God 
or inevitable accident in point of time and place, 


Hence, if 


directly contributes to the injury 


that it is reasonably certain that the superior force 
alone would not have sufficed to produce the injury, 
defendant is liable,?? even though he may not. have 


Oh.—Erie.R. Co. v. Kohler, 26 Oh. 
Cir Ct. NY SY 337% 

Pa.—Helbling vy. Allegheny Ceme- 
tery Co., 201 Pa. 171, 50 A 970; Tay- 
lor v. Canton Tp., 30 Pa. Super. 305; 
Siegfried v. South Bethlehem Bor- 
ough, 27 Pa. Super. 456. 

Vt.—Bennington v. Fillmore, 98 Vt. 
405, 1380 A 137. 

Eng.—Thomas Vv. Birmingham 
Canal Co., 49 L. J. Q. B. 851. 

[a] Defendant cannot be held lMa- 
ble for damages caused solely by 
stroke of lightning.—Lawrence v. 
Yadkin River Power Co., 190 N. C. 
664, 130 SE 735. = 

[b] An “act of God” within this 
rule is a misfortune or accident aris- 
ing from inevitable necessity, which 
human prudence could not foresee or 
prevent. Feeney v. New York Waist 
House, 105 Conn. 647, -136 A 554, 50 
ALR 1539 (facts held insufficient to 
show that a wind was an “act of 
God” exonerating defendant from lia- 
bility for injury caused by a falling 
show window). 

19. Erie R. Co. v. Kohler, 26 Oh. 
Cir. Ct. N. S. 337; Texas Co. v. Robb, 
88 Okl. 150, 212 P 318. And see infra 
text and note 22 et seq. 

[a] An unprecedented rainfall and 
resulting flood, to excuse liability as 
an act of God, must not only be the 
proximate cause of the injury, but 
must _be the sole cause. Chicago, 
eaek R. Co. v. Bahr, 78 Okl. 78, 188 P 

58. 


20. See supra §§ 485-488, 
Pitde See infra text and notes 22- 
22. U. S.—Patton v. Southern R. 


Co., 82 Fed. 979, 27 CCA 287; Jensen 
aoe Joseph B. Thomas, 81 Fed. 
vo . 
Ala.—Welch v. Evans Bros. Constr. 
cose Ala. 548, 66 S 517, 519 [quot 
VAI 


Ariz.—Mesa City v. Lesueur, 21 
Ariz. 532, 190 P 578, 575 [cit Cyc]. 
Ark.—Arkansas Land, ete., Co. v. 


Cook, 157 Ark. 245, 247 SW 1071; 
A, L. Clark Lumber Co. v. Hurst, 186 
SW 619; Chicago, ete., R: Co. v. Haw- 
kins, 172 SW 255; St. Louis South- 
Western R. Co. v. Mackey, 95 Ark, 
297, 129 SW 78. 

Cal.—Merrill_v. Los Angeles Gas, 
etc., Co., 158 Cal. 499, 111 P5384, 139 
AmSR 134, 31 LRANS 559; Rodgers 
v. Central Pac,’ R. Co., 67 Cal. 607, 8 


P 877; Chidester v. Consolidated 
Ditch, Co.,.59° Cal, 197. 
Conn.—Baldwin we Greenwoods 


PAP: Co., 40 Conn, 238, 16 AmR 
Fla,—Starling v. Gainesville, 90 
Fla. 613, 106 S 425; De Funiak Springs 
v. Perdue, 69 Fla. 326, 68:S 234, 235 
[quot Cyc]. : 
Hawaii.—Madeiros v. Honomu Su- 
gar Co., 21 Hawaii 155. 5 
Ida.—Miller v. Northern Pac. R. 
Co., 24 Ida. 567, 1385 P 845, 48 LRANS 
700, AnnCas1915C 1214. 
Iil.—Brunnworth v. Kerens-Donne- 
wald Coal Co., 260 Ill. 202, 103 NE 
178 [aff 169 Ill. A. 58]; Miller v. 
Kelly Coal Co., 239 Ill. 626, 88 NB 
196, 180 AmSR 245; Ford vy. Hine 
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anticipated the intervention of the superior force.” 
And the same is true where the primary cause was 
an accident for which defendant was not liable, if 


NEGLIGENCE 


[§§ 499-500 


the injury would not have resulted but for his neg- 
ligence,”* or where by the exercise of ordinary care ~ 
the result might have been essentially mitigated.*° 


X. CONTRIBUTORY NEGLIGENCE? 


[By Cuarues W. River] 


[§ 500] A. Nature and Effect—l. In General. At | common law, contributory negligence is a complete 


Bros. Co., 237 Ill. 463, 86 NE 1051; 
Commonwealth Hlectric Co. v. Rose, 
314 Ill, 645, 73 NE 780; Joliet v. 
Shufeldt, 144 Ill. 403, 32 NE 969, 36 
AmSR 453, 18 LRA 750; Pullman Pal- 
ace Car Co. v. Laack, 143 Ill. 242, 32 
NE 285, 18 LRA 215; Mueller Grain 
Co. v. Chicago, etc, R. Co., 200 Ill. 
A. 347; Beninghoff v. Futterer, 176 Ill. 
A. 579; Wells Bros. Co. v, Flanagan, 
139 Ill. A. 237 [aff 237 Ill. 82, 86 NE 
609, 129 AmSR 315]; Quincy Gas, ete., 
Co, v. Schmitt, 123 Ill. A. 647; Lock- 
port v. Richards, 81 Ill. A. 533; Cham- 
paign y. Jones, 32 Ill, A. 179 {aff 132 
Ill. 304, 28 NE 1125]. ‘ 

Ind.—Watts v. Evansville, etc., R. 
Co., 191 Ind. 27, 129 NE 315; Hvans- 
ville, etc., R. Co. v. Krapf, 143 Ind. 
647, 36 NE 901; Diamond Plate Glass 
Co. v. De Horitz, 143 Ind. 381, 40 NE 
681; Wolf Hotel Co. v. Parker, (A.) 
156 NE 414; Beaning v. South Bend 
Blectric Co., 453 Ind. A. 261, 90 NE 
786; Parke County v. Sappenfield, 6 
Ind. A. 577, 38 NE 1012. ? : 

Iowa.—Brown v. West Riverside 
Coal Co., 143 Iowa 662, 120 NW 732, 
28 LRANS 1260. 

Kan.—Clay Centre v. Jevons, 2 Kan. 
A. 568, 44 P 745 eh 


Ky.—Louisville v. Bridwell, 
Ky. 589, 150 SW 672. 
La.—Holden v. Toye Bros. Auto, 


etc., Co., 1 La. A. 521. 

Me.—Howe v. Ashland Lumber Co., 
110 Me. 14, 85 A 160; Woodward v. 
Aborn, 35 Me. 271, 58 AmD 699. ; 

Md.—Leland vy. Empire Engineering 
Co., 135 Md. 208, 108 A 570. 

Mass.—Salisbury v. Herchenroder, 
106 Mass. 458, 8 AmR 354; Barnard 
v. Poor, 21 Pick. 878; Dickinson v. 
Boyle, 17 Pick. 78, 28 AmD 281. ; 

Minn.—Anderson y. Minneapolis, 
etc., R. Co., 146 Minn. 430, 179 NW 
45: Moore v. Townsend, 76 Minn. 64, 
78 NW 880. ‘ ; 

Miss.—Corley v. Yazoo-Mississippl 
Delta Levee Comrs., 95 Miss. 617, 622, 
49 S 266 [cit Cyc]. 

Mo.—Ford v. Wabash R. Co., 300 
SW 769 [aff (A.) 266 SW 1032]; 
Newcomb v. New York Cent., etc., R. 
Co., 169 Mo. 409, 69 SW 348; Brash 
v. St. Louis, 161 Mo. 433, 61 SW 808; 
Ellet v. St, Louis, etc., R. Co., 76 Mo. 
518; Pruitt v. Hannibal, etc., R. Co., 
62 Mo. 527; Meadows v. Wabash R. 
Co., (A.) 273 SW 130; Smissman v. 
Wells, 218 Mo. A, 474, 255 SW 935; 
Willi v. United R. Co., 205 Mo. A. 
272, 224 SW 86; Thompson y. Slater, 
197 Mo. A. 247, 198 SW 971; Schmidt 
v. St. Louis Transit Co., 140 Mo, A. 
182, 120 SW 96. 

Mont.—Raish v. Orchard Canal Co., 
67 Mont. 140, 218 P 655; A. M. Holter 
Hardware Co. v. Western Mortg., etc., 
Co., 51 Mont, 94, 149 P 489, LRA 
1915F 835; Birsch v. Citizens’ Electric 
Co., 36 Mont. 574, 93 P 940. 

Nebr.—Davis v. Union Pac. R. Co., 
99 Nebr. 769, 157 NW 964; Amend v. 
Lincoln, ete., R. Co., 91 Nebr. 1, 1356 
NW 235. 

N. H.—Boynton v. Somersworth, 58 
INSEL. pie Ls 

N. J.—Clark v. Public Serv. Elec- 
tricitCo.,c 86h Ness Lia 1445154; 90 8A. 
83 [quot Cyc]. 9 

N. Y.—Bogart v. Delaware, etc., R. 
Co., 145 N. Y. 288, 40 NE 17; Austin 
v. New Jersey Steamboat Co., 43 N. 
Y. 75, 3 AmR 6638; Greeley v. State, 
94 App. Div. 605, 88 NYS 468; Meyer 
v. Haven, 37 App. Div. 194, 55 NYS 
864; Vincett v. Cook, 4 Hun 318, 6 
Thomps. & C, 562. 

N. C.—Luttrell v. Hardin, 193 N. 
C. 266, 186 SE 726; Lawrence vy. Yad- 


kin River Power Co., 190 N. C. 664, 
130 SE 7385. 

Oh.—Erie R. Co. v. Kohler; 26 Oh. 
Cir, (Ct. Ne Sool. 

Okl.—Texas Co. v. Robb, 88 Okl. 
150, 212 P 318; Chicago, ete., R. Co. 
v. Bahr, 78 Okl. 78, 188 P 1058; Chi- 
cago, etc., R. Co. v. McKone, 36 Okl. 
41, 127 P 488, 42 LRANS 709; Mis- 
souri, etc., R. Co; vy. Johnson, 34 Okl. 
582, 126 P 567. 

Or.—Hubbard y, Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 6386. 

Pa.—Kindell v. Franklin Sugar Re- 
fining Co., 286 Pa, 359, 133 A 566; 
Helbling v. Allegheny Cemetery Co., 
201 Pa. 171, 50 A 970; Elder v. Lykens 
Valley Coal Co., 157. Pa.-490, 27 A 
545, 37 AmSR 742; Baltimore, etc., 
R. Co. v. Sulphur Spring Independent 
School Dist., 96 Pa. 65, 42 AmR 529; 
Martin v. Philadelphia, 54 Pa. Super. 
563; Rife v. Middletown, 32 Pa. Super. 
68; Taylor v. Canton Tp., 30 Pa, Su- 
per. 305; Siegfried v. South Bethle- 
hem Borough, 27 Pa. Super. 456. 

S. D.—Ulrick v. Dakota L. & T. Co., 
3 S..D. 44, 61 NW 1023, 2 S. D. 285, 
49 NW 1054. 

Tex.—Graham vy. Moseley, (Civ. A.) 
254 SW 130; Galveston, etc., R. Co. v. 
eis 22 Tex. Civ. A. 336, 55 SW 

89. 

Vt.—Bennington vy, Fillmore, 98 Vt, 
405, 1380 A 1387. 

Va.—Richmond v. Cheatwood, 1380 
Va. 76, 107 SE 830. 

Wash.—Rice v. Puget Sound Tract., 
etc., Co., 80 Wash. 47, 141 P 191, LRA 
1915A 797; Goe v. Northern: Pac. R. 
Co., 30 Wash. 654, 71 P 182; Howe v. 
West Seattle Land, etc., Co., 21 Wash. 
594, 59 P 495. 

W. \Va.—Williams v. Columbus 
Producing Co., 80 W. Va. 683, 93 SE 
809, LRA1I918B 179; Atkinson  v. 
Chesapeake, etc., R. Co., 74 W. Va. 
633, 82 SE 502, 

Wis.—Jackson v. Wisconsin Tel. 
Co., 88 Wis. 2438, 60 NW 430, 26 LRA 
101. 

Wyo.—Big Goose, etc., Ditch Co. v. 
Morrow, 8 Wyo. 537, 59 P 159, 80 
AmSR 955. 

Eng.—Greenock y. Caledonian R. 
Co., [1917] A. C. 556; Nitro-Phos- 
phate, etc., Co. v. London, etc., Docks 
Co439Ch: -D. 603% 

Can.—Nordheimer y. Alexander, 19 
Can. S. C. 248. 

{a] Illustration.—It is actionable 
negligence for an electric light and 
power company to permit inflamma- 
ble grass and vegetable matter to 
accumulate on rights of way main- 
tained for power ‘transmission line, 
although a fire actually results from 
the lightning striking the transmis- 
sion line and causing insulating ma- 
terial to melt and fall in a molten 
mass into such inflammable matter, 
the injury not being due solely to 
act of God. Lawrence v. Yadkin 
River Power Co., 190 N. C. 664, 130 
SE 735. 

[b] Unusual rains.—(1) Where an 
act of God in the form of unusual 
rains was so mingled with negligent 
acts of defendant contractors in con- 
structing dam and such negligence 
was one of codperating causes of 
flooding plaintiff's land, defendants 
were liable for damage done. Mitchell 
v. Hahn, 131 Ark. 286,198 SW 528. (2) 
Where a landowner in excavating his 
and negligently leaves the excavation 
exposed so that rain runs into it and 
causes the land of an adjoining pro- 
prietor to give way, to the injury of 
the buildings thereon, he is liable for 
such injuries, although the rain may 


have been an unusual and excessive 
one, if it would not have run into 
the excavation except for his negli- 
gently leaving it exposed. Ulrick v. 
Dakota L. & T. Co., 3S. D. 44, 51 NW 
1023, 2 S. D. 285, 49 NW-1054. 

[c] High winds.—Where a fire de- 
stroyed defendant’s house, leaving 
one of the walls standing in a dan- 
gerous condition, and defendant, 
knowing the fact, neglected to secure 
or support the wall or take it down, 
and some days after the fire it was 
blown down by a high wind and dam- 
aged plaintiff's house, it was held 
that defendant could not shield him- 
self under the plea of vis major, and 
was liable for the damages caused. 
Peet bac v. Alexander, 19 Can. S., 

[d] Landslide. — If defendant 
places a log on the side of a hill in 
Such an insecure way that it could 
be dislodged by a landslide, at a 
place where he has knowledge that 
such slides are apt to occur, and the 
log is dislodged as the immediate re- 
sult of a landslide and falls, causing 
injury, the concurring act of defend- 
ant would render him liable for the 
injury caused. Howe v. West Seattle 
rer ae etc., Co., 21 Wash. 594, 59 P 


ot spreading fire see supra § 


23. Starling v. Gainesville, 90 Fla. 
613, 106 S 425; South Side Realty Co. 
vi St, Louis;: ete. R. Co! W54eMo..A 
364, 1834 SW 1034; Booker y. South- 
West Missouri R. Co., 144 Mo. A. 273, 
128 SW 1012. ; 

24. Welch v. Evans Bros. Con- 
str.-Co., 189 Ala. 548, 66 S 517, 519 
[quot Cyc]; Champaign y. Jones, 32 
Ill. A. 179; Clay Center v. Jevons, 2 
Kan. A. 568, 44 P 745; Clark v. Pub- 
lic Serv. Electric Co., 86 N. J. i. 144, 
154, 91 A 83 [quot Cyc]. 

25. Patton v. Southern R. Co., 82 
Fed. 979, 27 CCA 287; Welch v. Evans 
Bros. Constr. Co., 189 Ala. 548, 66 S 
517, 519 [quot Cyc]; Clark v. Public 
Serv. Electric Co., 86 N. J. Li 144, 
154, 91 A 83 [quot Cyc]. > 

26. Cross references: 

Admiralty, contributory negligence 
as a defense in see Admiralty § 
238 et seq. 

Criminal negligence, contributory neg- 
ligence as a defense in prosecution 
poo on see Criminal Law § 

Evidence, admissibility of see infra 
§§ 787-832. 

Homicide, contributory negligence as 
a defense see Homicide § 141. 

Instructions see infra §§ 924-932. 

Jury questions see infra §§ 858-870. 

Loss or injury occasioned by: 
Acknowledgment, false certificate 

of see Acknowledgments § 298. 
Animal see Animals § 349. 
serene see Assault and Battery § 
8. 
ae of contract see Contracts § 


Bridge, defects in see Bridges §§ 
eae bridge, defects in see Canals 


Collision between vessels see Col- 
lision §§ 11 et seq, 314 et seq. 
Collisions and accidents to railroad 
trains see Railroads [33 Cyc 742]. 
Conversion see Trover and Conver- 

sion [38 Cyc 2059 et seq]. 
Deed, failure to record or improper 
registry of see Registers of 
Deeds [34 Cyc 1021]. : 
Diseased animal, keeping of see 
Animals § 166. 


$$ nes 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 500) 


a 

defense to an action to recover for injuries negli- 
gently inflicted.?’ This doctrine is said to have been 
first authoritatively enunciated in the case of But- 


terfield v. Forrester, 11 East 60.78 
Law of torts basis of, doctrine. 


prudence.?° 


Different reasons have been assigned by the courts 
as the basis of the doctrine that contributory negli- 


Loss or injury occasioned by:—Cont. 
Electric wires or other appliances 
see Electricity §§ 53-55. 
Explosive see Explosives § 32. 
Fence, defective or improperly con- 
structed see Fences § 54. 
Firearms, sale and use of see Wea- 
pons [40 Cyc 873]. 
Fire from railroad engine see Rail- 
roads [33 Cye 1341 et seq]. 
Fraud see Fraud § 66. 
Goren’ or explosion of see Gas 
§ 


Gas line, obstruction or excavation 
in street or highway for see Gas 
54 


Highway, defect or obstruction in 
see Highways §§ 461-467. 

Intoxicating liquor, sale of see In- 
toxicating Liquors § 311. 

Leased premises, defects in see 
Landlord and Tenant §§ 910-9142, 


934, 944. 

Maritime collision see Collision § 
11 et seq. 

Militia, members of see Militia § 
et: 


Mine, maintenance and operation of 
see Mines and Minerals § 906. 
Motor vehicle, operation of see Mo- 
tor Vehicles §§ 511-526, 906- 

964. ; 

Navigable water, obstruction of see 
Navigable Waters §§ 57-134. 

sit ae see Nuisances [29 Cyc 
1 If 

Pollution of stream see Waters [40 
Cye 599]. 

Process, default in execution of see 
Sheriffs and Constables [35 Cyc 
1637]. j 

Railroad, operation of: 

Generally see Railroads [33 Cyc 
742, 823 et seq, 1154]. 

At crossing see Railroads [33 
Cyc 981 et seq]. 

Storage of goods in warehouse see 
Warehousemen [40 Cyc 436]. 
Street, defect or obstruction in see 
A ana Corporations §§ 1850-— 

1863. 


Street railroad, operation of see 
Street Railroads [36 Cyc 1524 
et seq]. 

Surface water, obstruction or drain- 
age of see Waters [40 Cyc 652]. 

wre generally see Torts [38 Cyc 
458 


Vessel, defective or inadequately 
equipped see Shipping [386 Cyc 
1 é 

Waters, flowage or detention of see 
Waters [40 Cyc 578, 687]. 

Wharf, defect in or obstruction of 
see Wharves [40 Cyc 915-918]. 

Wrongful death see Death § 91 et 


seq. 
Of particular persons or classes of 
persons: 

Addressee or sender of telegram see 
Telegraphs and Telephones [37 
Cye 1715, 1760, 1791]. 

Adjoining landowner as to condi- 
tion Of property see Adjoining 
Landowners § 56. 

Buyer of goods seeking to recover 
overpayments see Sales [35 Cyc 
608]. 

Children see infra § 552 et seq. 

Convict see Convicts § 18. 

Decedent in action for wrongful 
death see Death § 91 et seq. 

Depositor on payment in bank of 
deposit to wrong person see 
Banks and Banking § 415. 

Ferry passenger see Ferries § 58. 

Guest at inn see Innkeepers §§ 
Sonus oe : 


The doctrine of 
contributory negligence rests in the law of tort as 
applied to negligence, and is governed by the prin- 
ciples peculiarly applicable to that branch of juris- 
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gence bars recovery for injuries negligently in- 
flicted.°° It has been asserted that it is an applica- 
tion of the doctrine of proximate cause;*! that it 


is founded upon the ground that the law will not 


Hirer of livery horse see Livery- 
Stable and Garage Keepers § 71. 
Infant passenger on train or car 

see Carriers § 1483. 

Insured under: 

Accident insurance policy see Ac- 
cident Insurance § 123. 

Fire insurance policy see Fire 
Insurance § 443. 

Intoxicated passenger on train or 
car see Carriers § 1484. 

Intoxicated person generally see 
infra § 551. 

Licensee or trespasser on railroad 
property see Railroads [33 Cyc 
823 et seq]. 

Oceupant of: 

Motor vehicle see Motor Vehicles 
§§ 947-953. 5 

Vehicle generally see infra § 566 
et seq. 

Owner of: 

Animal injured on railroad track 
see Railroads [83 Cyc 1228 et 
seq]. 

Baggage or effects lost or in- 
jured on trains or cars see 
Carriers § 1578. 

Goods stored in warehouse see 
Warehousemen [40 Cyc 436]. 

Horse injured by negligence of 
livery-stable keeper see Livery- 
Pe and Garage Keepers § 

peared animal see Animals § 


Motor vehicle see Motor Vehicles 
§§ 467-469, 906-964. 

Property injured or destroyed by 
fire see Railroads [33 Cyc 1341 
et seq]. 

Parent suing for injuries to child 
and loss of services see Carriers 
§ 1483; Parent and Child [29 Cyc 
1643 et seq]. 

Passenger injured on train or car 
see Carriers §§ 135-147, 1202, 
1481-1528. 

Passenger on: 

Sleeping car see Carriers §.1545. 

Vessel see Shipping [36 Cyc 341]. 

Patient injured by negligence of 
physician or surgeon see Physi- 

and Surgeons [30 Cyc 


Patron of place of amusement see 

ere and Shows [38 Cyc 
},. 

Payee or drawer of forged check 
aoe Banks and Banking §§ 415, 
417. 

Person under disability see infra § 
546 et seq. 

Principal see Agency § 399. 

Purchaser of drugs and medicines 
see Druggists §§ 59, 60. 

Seaman see Seamen [35 Cyc 1245]. 

Servant injured by negligence of 
master see Master and Servant 
§§ 1025-1140. 


Shipper of: 
Goods see Carriers §§ 135-147, 
411 


Live stock see Carriers § 75. 

Tenant or occupant of demised 
premises injured by defects 
therein see Landlord and Tenant 
§§ 910-912, 943, 944. 

Tow, in action against tug see 
Towage [38 Cyc 578]. 

Traveler on the highway see High- 
ways §§ 461-467. 

Trespasser on railroad property see 
Railroads [33 Cyc 823 et seq]. 
Vessel injured by negligence of 
pilot see Pilots [30 Cyc 1622]. 
Workman on vessel see Shipping 

[36 Cyc 165]. 


undertake to apportion the consequences of con- 
curring acts of negligence ;*? and that it is an appli- 
cation of the rule, expressed in the maxim, Volenti 
non fit injuria, that one who invites an injury can- 
not make it the basis of a recovery.*? 
view finding favor with the courts is that the rule 
precluding recovery is in the nature of a penalty, 


Still another 


rik gee ono § 530. 
on’ utory negligence as a de- 
conse in admiralty see Admiralty § 
Statute abrogating or modif 
effect of, as due process of chlor! 
Constitutional Law §§ 1019, 1025. 
Workmen’s compensation acts as 
affecting defense see Workmen’s 
Copapenawynit Acts § 12. 
iz ogan v. Carolina Cent. R. 
one 129 N. C. 154, 39 SE 808, 55 LRA 


{a] Leading case.—Butterfield y. 
Forrester, 11 East 60, 61, 103 Re- 
print 927, 19 ERC 189 (plaintiff, 
while riding violently through the 
Streets after nightfall, was injured 
by falling, with his horse, when the 
latter ran against an obstruction 
which had been placed across the 
highway by defendant. After a ver- 
dict for defendant, Lord BPllenbor- 
ough, in refusing a new trial, said: 
‘One person being in fault will not 
dispense with another’s using ordi- 
nary care for himself. Two things 
must concur to support this action, 
an obstruction in the road by the 
fault of the defendant, and no want 
of ordinary care to avoid it on the 
part of the plaintiff’). 

29. Ga.—Brown v. Rome Mach., 
etc., Co., 5 Ga, A. 142, 62 SE 720. 

Ind. T.—Missouri, etc., R. Co. v. 
Wilhoit, 6 Ind. T. 534, 98 SW 341, 

N. D.—Hennessy v. Vinsberg, 46 N. 
D. 229, 180 NW 796. 

S. C.—Hall v. Northwestern R. Co., 
81 S. C. 522, 62 SH 848; James vy. 
Fountain Inn Mfg. Co., 80 S. Cc. 232, 
61 SE 391; Wood v. Victor Mfg. Co., 


66 S. C. 482, 45 SE 81; Bodie v. 
Charleston, etc., R. Co.,. 61 S. C. 468, 
39 SH 715. 

Tex.—Texas Cent, R. Co. v. John- 
aay 51,” Tex.’ Civg ASTI 2650 11 eS 
sont generally see Torts [38 Cyc 

30. McKay v. Syracuse Rapid 


Transit R. Co., 208 N. Y. 359, 101 NE 
885; and cases infra this section. 

31. Thomas v. Quatermaine, 18 Q. 
B. D. 685, 697; Godwin vy. Newcombe, 
1 Ont. L, 525. 

“Tt rests on the view that though 
the defendant has in fact been negli- 
gent, yet the plaintiff by his own 
carelessness severed the causal con- 
nection between the defendant’s neg- 
ligence and the accident which has 
occurred; and that the defendant’s. 
ne#ligence accordingly is not the true 
proximate cause.”’ Thomas vy. Quar- 
termaine, supra. 

3a U. S—Grant v. Union Pac, R. 
Co., 45 Fed. 673. 

Cal.—Fujise v. Los. Angeles R. Co., 
12e Cal. "A. (207) 9107 (PB Lie 

Del.—Gatta v. Philadelphia, ete, R. 
Co., 25 Del. 551, 83 A 788, 

N. J.—Menger v. Laur, 55 N. J. L, 
205, 26 A 180, 20 LRA 61. 

N. Y.—McKay v. Syracuse Rapid 
Transit R. Co., 208 N. Y. 359, 363, 
101 NE 885. 

“Different grounds for the doctrine 
have been stated by judges and text 
writers, but the most satisfactory is 
that the law will not undertake to 
apportion the consequences of con- 
curring acts of negligence.” McKay 


vy. Syracuse Rapid Transit R, Co., 
supra. 
33. Schnackenberg vy. Delaware, 


etc., R. Co., 86 N. J. L. 517, 93 A 701 
[aff 89 N. J. L. 311, 98 A 266}. 
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established by public policy, to admonish all to 
use due care for their own safety.°4 In other words, 
the doctrine is said to be founded on the impolicy 
of allowing a party to recover for his own wrong, 
and the policy of making personal interests of men 
dependent upon their own prudence and care.*® 

[§ 501] 2. Definition and Elements. Contributory 
negligence is conduct for which plaintiff is respon- 


34. Holmes v. Missouri Pac. R. Co,, 
207 Mo, 149,-164,.105 SW 624; Galves- 
ton, ete., R. ‘Co..v.. Wilson, (Tex. Civ. 
&:) 214.1 SW 7738; St. Louis, etc., R. 
Co. v. Herrin, 6-.Tex. Civ. A.’ 718, 26 
SW 425; Von Saxe v. Barnett, 125 
Wash. 639, 645, 217 P62. 

“The application of the doctrine of 
contributory negligence, in any event, 
is but the result of public policy, in 
order that all may remember their 
own situation and be responsible for 
their own acts, and not thrust all the 
responsibility upon _ others.” Von 
Saxe v. Barnett, supra, 

“There is reason and justice in that 
policy of the law; it is an admonition 
to every one to exercise due care for 
his own safety, and it authorizes an- 
other to presume that he will do so, 
and, so presuming, adjust his: own 
conduct.” . Holmes v. Missouri Pac. 
R. Co., supra. 

35. St. Louis Southwestern R. Co. 
v. Arey, 107 Tex. 366, 179 SW 860, 
LRAI916B 1065. 

36. U. S.—Chicago, ete., R. Co. v. 
Youngers, 5 F. (2d) 784; De Honey 
v. Harding, 300 Fed. 696; Murray v. 
Southern Pac, Co., 286 Fed. 704, 150 


CCA 36; Winters v. Baltimore, etc., 
R, Co., 177 Fed. 44, 100 CCA 462. 
Ark.—Fourche River Valley, ete., 


On v: Tippett, 101 Ark. 376, 142 SW 

Cal.—Gaster v. Hinkley, (A.) 258 
P 988; Phillips v. Hobbs-Parsons Co., 
67 Cal, A. 199, 227 P 622. 

Colo.—Carlson vy. Millisack, 261 P 
Bix 

Ill.— Belvidere . Gas, CO, #) Ve 
Boyer, 122 Ill. A.-116. 

La.—Townsend v. Missouri Pac. R. 
Co., 163 La. 872, 113.S 1380. ; 

Mont.—Birsch vy. Citizens’ Electric 
Co., 36 Mont. 574, 93 P 940; Leary v, 
Anaconda Copper Min. Co., 36 Mont, 
Lm, 92 RP 477. 
eON. (C.—Eldér. y, Plaza Rz; Co; 194 
N. C. 617, 140 SE :298; Boswell v. 
Whitehead Hosiery Mills, 191 N. C. 
549, 182 SE 598; West Constr. Co. v. 
Atlantie Coast Line R. Co., 184 N. C. 
179; 113 ‘SH 672. 

Okl.—St. Louis-San Francisco R. 
Co. v. Bryan, 113 Okl. 39, 287 P 613, 
Missouri, etc., R. Co..v. Smith, 97 
Okl. 152, 223 P 373; Muskogee HElec- 
tric Tract. Co. v. Clark, 94 Okl. 66, 
O21 P 15% Chicago, ete, R.1 Cons Va 
Rogers, 60 Okl. 249, 159 P 1132; Chi- 
cago, etc., R. Co. v. Barton, 59 Okl. 
109, 159 P. 250. 

S. C.—Webster v. Atlantic Coast 
Line R..Co., 81 S. C. 46, 61 SH 1080; 
Burns v. Southern R. Co., 65 S. C, 
229, 43 SE 679; Bowen v. Southern 
R..60,,1 58, 8. :O.0222,136,-S10 590. 

Tex.—Central Texas, etc., R. Co. v. 
Gibson, (Civ. A.) 83 SW 862; Texas, 
etc., R. Co, v. Reed, 54 Trex.) Civa.A, 
26, 116 SW 69; St. Louis Southwest- 
ern R: Co. v. Parks, 40 ex. Civ, A. 
480, 90 SW 343. 

Utah.—Hone v. Maramoth Min. Co., 
a7 Utah: 168,71 bs Pes Siva 
_ [a] Other definitions,—(1) Illinois 
Cent. R. Co. vy. Jones, 95 Fed. 370, 
37 CCA 106; Southern Bell Tel., etc., 
Co. v. Watts, 66 Fed. 460,13 CCA 579; 
Arizona Hastern R. Co. v. Bryan, 18 
Ariz. 106, 157 P 376; Bulman Furni- 
ture Co. vy. Schmuck, (Ark.) 299 SW 
765; Wagner. v. People’s R. Co., 23 
Del. 393, 75 A 610; Jones v. Carey, 14 
Del. 214, 81, A 976: Williamson v. 
Neitzel, (Ida.) 260 P 689; St. Louis 
Nat. Stock Yards v. Godfrey, 198 111. 
288, 65 NE 90 [cit Beach Contrib. 


etc., 


NEGLIGENCE 


Negl.]; Northern Trust Co. v. Grand | 


[§§ 500-501 


sible, amounting to.a breach of the duty which the 
law imposes upon persons to protect themselves 
from injury, and which, concurring and cooperating 
with actionable negligence for which defendant is 
responsible, contributes to the injury complained 
of as a proximate cause.** Contributory negligence 
is usually the personal default of plaintiff;** and 
it must be either his own or that of some one whose 


A.) 130 SW 708; Texas Cent. R. Co. 


Trunk Western R. Co., 207 Ill. A. 11;| v. Johnson, 51 Tex. Civ. A. 126, 111 


Andrews v. Palmer, #5 Ind. A. 354, | 


SW 1098; International, etc., R. Co, 


154 NE 34; Kingan v. Gleason, 55 Ind. v. Anchonda, 33 Tex. Civ. A. 24, rn) 


A. 684, 101 NE 1027; Atoka Coal, etc., | SW 557; 


Co. v. Miller, 7 Ind. T. 194, 104 SW 
555 [rev on other grounds 170 Fed. 
2&4, 95 CCA 664]; Lutz v. Davis, 195 
Towa 1049, 192 NW 15; Ewing v. 
Callahan, 105 SW 387, 32 KyL 46; 
Siejak v. United R., ete., Co., 135 
Md. 367, 109 A 107; State 


532; Briant v. Detroit, ete., R. Co., 
104 Mich. 307, 62 NW 365; Fish v. 
Chicago, ete.,, R. Co., 263 Mo. 106, 172 
SW 340, AnnCasiJ16B 147; 
v. Chicago Great Western I. Co., (Mo. 
A.) 219 SW 109:,Moore v. Chicago 
Bridge, ete., Works, 183 N. C. 438, 111 
SE 776; McLamb v. Wilmington, etc., 
R. Co.,/ 122° N.C. 2862; 29 SH.894; 
Duncan v. Greenville County, 73 S. 
C;.254, 53 SE 367; Bodie v. Charles- 
ton; .ete., R.°Co.,- 61 S.C. 468, 39. SE 
715; Bleich v. Emmett, (Tex. Civ. A.) 
295 «SW .223;- St. Louis, ete. R. Co. 
v. Kaylor, (Tex. Civ. A.) 284 SW 983; 
Houston, ete, R. Co. v. Patterson, 
20 Tex. Civ. A. 255, 258, 48 SW. 747; 
McLeod v. Spokane, 26 Wash. 346, 
67 P 74; Jung v. Stevens Point, 74 
Wis. 547, 48 NW (518; Wakelin v. 
London, etc., R. Co., 12 App. Cas. 41. 
(2) In its legal significance such an 
act or omission on the part of plain- 
tiff, amounting to an ordinary want 
of care, aS concurring or codperating 
with the negligent act of defendant 
is the proximate cause or oceasicn 
of the injury complained of. Plant 
Inv. Co. v. Cook, 74 Fed. 5038, 505, 29 


_CCA 625; Montgomery Gas Light Co. 


v. Montgomery, etc, R. Co., 86 Ala. 
372, 5 S 735; Montgomery, etc., R. Co. 
v. Chambers, 79 Ala. 338; Varela. y. 
Reid, 238 Ariz. 414, 204 P 1017; St. 
Louis; ete!, RCo. :v. Rice, 51° Ark. 
467, 11 SW 699, 4 LRA 173; Wardlaw 
v. California R. Co., 5 Cal. Unrep. Cas. 
225,. 42,.P 1075; Philbin v. Denver 
City Tramway Co., 36 Colo. 331, 85 P 
630; St. Louis Nat. Stock Yards v. 
Godfrey, 198 Ill. 288, 65 NE 90; Kren- 
zer Vv, Pittsburg, etc, R. Co., 151 Ind. 
587, 48 NE 649, 52 NE 220, 68 AmSR 
252 [cit Whart. Negl. §$ 300, 322]; 
State v. McNelis,. 72 Ind. A. 231, 122 
NE 690; Groves v. Louisville R. Co., 
109 Ky. 76, 58 SW 508, 22 KyL 599, 
52 LRA 448; Ferris v. Hernsheim, 
51 La. Ann. 178, 24 S 771; Leary v. 
Anaconda Copper Min. Co., 36 Mont. 
157, 92 P 477; Wastl:v. Montana Un- 
ion R. Co., 24 Mont. 159, 176, 61 P 9; 
Redmond v. Maitland, 23 App. Div. 
194, 49 NYS 128; Plyler v. Southern 
RCog, S285 IN LICHuss TLL wa SE 287: 
Heckman v. Evenson, 7 N. D. 173, 73 
NW 427; Schweinfurth y. Cleveland, 
etc., R. Co., 60 Oh. St. 215, 54 NE 89; 
Thackston v. Port Royal, ete., R. Co., 
40, SC480, ASaSH W7-s'St. Louis 
Southwestern R. Co. v. Casseday, 92 
Tex. 525, 5627, 50 SW 125; Martin v. 
Texas,. et¢., Ry Co.,. 87 °Texe'117,! 121, 
26 SW 1052; Koons v. Rook, (Tex. 
Commn. A.) 295 SW 592 [aff (Civ. A.) 
289 SW 1077]; Bryning v. Missouri, 


ete,;: RB. Co. (Tex: Civ. A:) «167 SW. 
826; Texas Midland R. Co. .v. Mcn- 
roe, (Tex. Civ. .As)°. 105.) SW) 2 973- 


San Antonio Brewing Assoc. v. Wolf- 
Shohl, (Tex. Civ. A.) 155 “SW. 644; 
Thompson, ete, Lumber:' Co... v. 
Thomas, (Tex. Civ.-A.) 147°SW 296; 
Missouri, etc., R. Co. v.:Turner, (Tex. 
Civ. A.) 138 SW 1126; International, 
ete, R. Co. v. Schubert, (Tex. Civ. 


, For later:cases, developments and changes in the law see cumulative Annotations, same title, page and note‘number 


v. Balti- | 
more, etc., R. Co., 183 Md. 411, 105 A} 


Tibbels | 
| Ry) Cox 


Richmond, etc., R. Co. -v. 
Pickleseimer, 85 Va. 798, 801, 
SE 44; Arthur v. Charleston, 46 W. 
Va. 88, 32 SH 1024. (3) ‘Absence of 
that ordinary care which a sentient 
being ought reasonably to have taken 
for his own safety and which had it 
been exercised would have enabled 
him to have avoided the injury or 
the doing of some act which he 
ought not to have done and but for 
which the calamity would not have 
occurred.” Wakelin vy. London, etc., 
12 App. Cas.) 41. »(¢4) > Amy 
want of ordinary care on the part 
of the person injured, which com- 
bined and concurred with the de- 
fendant’s negligence and contributed 
to the injury as a proximate cause 
thereof, and as an element without 
which the injury would not have 
occurred.” Woodell vy. West Vir- 
ginia Impr. Co., 38 W. Vasi23;i39) 27 
SE. 386 [quot Black L. D.]. (5) 
“Such negligence on the part of the 
plaintiff as contributes to the injury, 
that is, directly in part causes it.” 
Riley v. West Virginia Cent., etc., R. 
Co., 27 W. Va. 145, 164; Washington 
v. Baltimore, etc., R. Co., 17 W. Va. 
190, 214. (6) “Such negligence on 
the part of plaintiff as helped to 
produce the injury complained of.” 
Akin v. Bradley Engineering, etc., 
Co., 51 Wash. 658, 662, 99 P 1038. 
(7) “Such negligence on the part of 
a plaintiff but for which he would 
not have been injured.” Kent Mfg. 
Co. v. Zimmerman, 48 Colo. 388, 400, 
1:0) EP Lae (8) That negligence 
“which co-operates in causing the in- 
jury; some concurring act, or omis- 
sion of the other party to produce 
the injury—not the loss merely, and 
without which the injury could not 
have happened.” Du Bois v. Decker, 
4 NYS 768, 769 [aff 130 N. Y. 325,.29 
NE 313, 27 AmSR 529, 14 LRA 429, 
and cit Moak Underhill Torts p 463]. 
(9) “That sort of negligence which, 
being a cause of the injury, is of 
such a character that the defendant 
could not avoid the effects of it.” 
Forwood v. Toronto, 22 Ont. 351, 359 
[quot Smith Negl. p 227]. (10) ‘The 
doing, or the omitting to do, that 
which under the circumstances a rea- 
sonable man would not have done, or 
would not have omitted to do, to 
avoid any injury resulting to himself 
from the negligence of the defend- 


ant.” Hubbard v. New York, etc., 
R. Co.,) 72 Conn: 24,0 127, 243° :AY 550. 
(11) “The want of ordinary care 


upon the part of the person in- 
jured by the negligence of another 
which, combining and concurring 
with the negligence: of the defend- 
ant, proximately contributes to the 
injury.” Chickasha Cotton Oil Co. v. 
Brown, 39 Okl. 245, 247, 134 P 850. 
(12) “Contributory negligence on the 
part of a person injured through the 
negligence of another is want of due 
care in respect to the event causing 
the injury, and is in)itself conduct 
having a share. in bringing on the 
etn BLE hae pay oe St. R. 
0., ass, ont : 
URAL SB G80 i er VOT 
“Serious negligence” wunder 
statute defined.—Hill v. Granby Cons. 
ai et, N25 CF 1:8) pou 
mith v. Centennial ‘Hureka 
Min. Co., 27 Utah 307, 75 P. m9." 


iz 


re 
Vee 
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negligence is legally attributed to him.°8 
‘been said that there is no substantial distinction . 
or essential difference between negligence for which 
defendant is responsible and contributory neg- 
ligence,*® and the rules of law applicable to the 
former are, in general, applicable to the latter.4° As 
in the ease of defendant’s negligence,*! contributory 
negligence may be due to either acts of omission 
In other words, contributory neg- 
ligence may consist in doing the wrong thing at the 
time and place in question, or it may arise from 
doing nothing when something should have been 


‘or commission.*2 


done.* 


There are two essential elements in contributory 
negligence: (1) Negligence for which plaintiff is re- 
(2) Causal connection between such neg- 


sponsible. 


NEGLIGENCE 


Tt has ' 


negligence.*> 


gence’’ 


ligence and the injury complained of.‘4 


38. Fujise v. Los Angeles R. Co., 
12 Cal. A. 207, 107 P 317; New York, 
etc., R. Co. v. Steinbrenner, 47 N. J. 
L, 161, 54 AmR 126; Brewster v. 
Elizabeth City, 137 N. C. 392, 49 SE 
885; Crampton v. Ivie, 126 N. C. 894, 
36 SE 351; Rannie v. Saint John City 
PRiyCos<3iewN. B25 82 

Imputed negligence generally see 
infra § 573 et seq. 


39. Moore v. Chicago Bridge, ete., 
Works, 183 N. C. 438, 4389, 111 SE 
776. 


“There is really no distinction or 
essential difference between negli- 
gence in the plaintiff and negligence 
in the defendant, except the plaintiff's 
negligence is called contributory neg- 
ligence.’”’ Moore v. Chicago Bridge, 
ete., Works, supra. 

. Negligence of defendant generally 
see supra §§ 1-476. 

40. Ala.—Government St. R. Co. v. 
Hanlon, 53 Ala. 70 

McCready, 54 


Conn.—Dexter_ v. 
Conn. 171, 5° A ‘855. 

N. C.—Moore v. Chicago Bridge, 
etc., Works, 183 N. C. 438, 111 SH 
BGs 
' Okl.—Ladow v. Oklahoma Gas, ete., 
Co., 28 Okl. 15, 119 P 250; Pitman v. 
Isl Reno, 2 Ok. 41450370 -P "851. 

Pa.—Stokes v. Ralpho Tp., 187 Pa. 
333, 40 A 958. 

41. See supra § 15. 

42. U. S.—New York Lubricating 
Qil.Co. v. Pusey,. 211 Fed. 622, 129 
CCA 88. 

Ala.—Louisville, etc. R. Co. v. 
Bargainier, 168 Ala. 567, SSeS 138 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE. 36. 

Ind. --Baltimore, CLOner the COm vn 
Young, 153 Ind. 163, 54 NE 791; Co- 
lumbia Creosoting Go. _v. Beard, 44 
Ind. A. 310, 89 NE 321. 

Minn.—Elmegren v. Chicago, etce., 
R. Co., 102 Minn, 41, 112 NW 1067, 
12 LRANS 754. 

N. C.—Moore v. Chicago Bridge, 
ete., Works, 183 N. C. 438, 111 SE 
716. 

Ss. C.—Douglass v. Southern R. Co., 
82S. C. 71, 62 SH 15, 63 SEH 5. 

Tex.—Alexander Vv. "Missouri, 
R,.Co., .CCiv. A.) 287.SW 153. 

Wash.—Duteau v. Seattle Electric 
Co.,. 45 Wash. 418, 88 P 755. 
' “It is true that the law recognizes 
two kinds of contributory negligence; 
that is, the law recognizes that con- 
tributory negligence may be due 
either to acts of commission or to 
acts of omission. In other words, 
the lack of diligence may consist in 


etc., 


doing the wrong thing at the time: 


and place in question, or it may con- 
sist in doing nothing when something 
should have been done. As stated by 
counsel for the plaintiff in error, a 
plaintiff may be negligent when he 
does some act which concurs with 
the defendant’s act in bringing about 
the danger from which the injury re- 
sults, or the negligence may consist 
in failing to use care to avoid the 
consequences of a danger after the 
Se oat act has made ee dan- 


ger operative, and the plaintiff sees 
and knows the danger, or, in the ex- 
ercise of ordinary care, should have 
seen and known it.” O’Dowd sv. 
Bowne: 13 Ga. A. 220, 229, 80 SE 
3 


43. Moore v. Chicago Bridge, etce., 
Works, 183 N. C. 438, 111 SE 776. 

44. U. S.—Winters v. Baltimore, 
etc., R. Co., 163 Fed. 106; Kansas City 
Southern R. Sou vy: Prunty, 133 Fed. 
13, 66 CCA 163 [certiorari den 197 
U. S.. 623, mem, 25 SCt 799 mem, 49 
L. ed. 911 mem]; Plant Inv. Co. v. 
Cook, 74 Fed. 508, 20 CCA 625; South- 
ern Bell Tel., etc., Co. v. Watts, 66 
Fed. 460, 18 CCA 579. 

Ala.—Louisville, etc, R. Co. v. 
Bargainier, 168 Ala. 567, 53 S 138; 
Montgomery Gas Light Go. v. Mont- 
BOmery; ete. KR. Co.1860 Alay 372-5. S 
OD we , 


Cal.—Gett v. Pacific Gas, etc., Co., 
T92 “Cal eiG2i 221 ¢P. 376; Bolles? vy. 
Boone, 66 Cal. A. 238, 225 P 775. 

Dak.—Williams v. Northern Pac. R. 
Co., 3 Dak. 168, 14 NW 97. 

Ida.—Rippetoe v. Feely, 
619,119" P* 465. 

Ind.—Columbia Creosoting Co. v. 
Beard, 44 Ind. A. 310, 89 NE 321; 
Indianapolis, ete., Transit Co. v. Ed- 
wards, 36 Ind. A. 202, 74 NE 533. 

Ind. T.—Missouri, ete., R. Co. vy. 
Wilhoit, 6 Ind. T, 534, 93° Sw 341. 

Kan.—-Chicago Great Western R. 
Co. v. Bailey, 66 Kan. 115, 71 P 246. 

La.—Vidrine v. Evangeline Gravel 
Coz, 6 Las (A468. 

Minn.—Fitzgerald v. International 
Flax Twine Co., 104 Minn. 138, 116 
NW 475. 

Nebr.—Lincoln Tract. Co .v. Brook- 
over, 77 Nebr. 217, 109 NW 168. 

N. D.— Bostwick v. Minneapolis, 
etc., R. Co, 2 N. D. 440, 51 NW 781. 

Okl.—Muskogee Blectric Tract. Co. 
v. Clark, 94 Okl. 66, 221 P15; Hailey- 
Ola Coal Co. v. Morgan, 39 Okl. 71, 
134 P 29. 

Or.—Jackson v. Sumpter Valley R. 
Co. 2b0,Or. £65, .93:.P 35 6. 

45. . S.—Murray v. Southern 
Pac. Co., 236 Fed. 704, 150:CCA ‘36; 
Felton v. Aubrey, 74 Fed. 350, 20 
CCA. 436. 

Ala.—McCarthy v. Louisville, etc., 
R. Co., 102 Ala, 193, 14 S 370, 48 Am 
SR 29. 

Ark.—Fourche River Valley, etce., 
BR Costws Tippett, 101 Ark. 376, 142 
SW 520. 

Cal. —Bennichsen v. Market St. R. 
Co., 149 Cal. 18, 84 P 420. 

Gonn.—Nehring v. Connecticut Co., 
86 Conn. 109, 84 A 301, 524, 45 LRANS 
896, 902. 

Ind. —Indianapolis Tract., ete., Co. 
v. Thornburg, 74 Ind. A. 642, 125 NE 
57. 

Iowa.—Hall v. Shenandoah, 167 
Iowa 735, 149 NW 881; Brown v. 
Rockwell City Canning Co., 132 Iowa 
631, 110 NW 12. 

Kan.—Ross v. St. Louis, ete, R. 
Co., 93 Kan, 517, 144 P 844; Lewis 
v. Barton Salt Co., 82 Kan. 163, 107 
P 783. 


20 Ida. 
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[§ 502] 3. Defendant’s Concurrent Negligence 
Implied. The term ‘‘contributory negligence’’ nec- 
essarily presupposes negligence for which defendant 
is responsible, which would of itself sustain an ac- 
tion but for the concurrence of the contributory 
If the negligence for which either 
defendant or plaintiff is responsible is the sole 
proximate: cause of the injury, there can be no 
contributory negligence,*® and where there is no 
actionable negligence for which defendant is respon- 
sible, the question whether contributory negligence 
exists 1s immaterial.*7 
approved the use of the term ‘‘contributory negli- 
to indicate not. only cases of coneurrent 
negligence, but also those in which the negligence 
chargeable to plaintiff is the sole proximate cause 


However, some courts have 


Ky.—Worsham Bros. v. Worley, 220 
Ky. 682, 295 SW 981; Gatliff Coal Co. 
v. Sumner, 196 Ky. 592, 245 SW 144; 
Hummer v. Louisville, etc, R. Co., 
128 Ky. 486, 108 SW*885, 32 Kyl 
1315; Louisville, etc., R. Co. v. Sights, 
121 Ky. 203, 89 SW "132, 28 KyL 186. 

Md.—State v. Baltimore, ete.; . R- 
Co., 133. Ma, 411, 105. A 532; Booth 
v. McLean Contracting SOx i08 Md. 
456, 70 A 104. 

Mont.—Wastl v. Montana Union R. 
Co., 24 Mont. 159, 61 P 9. 

N. C.—Ballew v. Asheville, etc., R. 
Co., 186 N. C. 704, 120 SE 334; Mc- 
Ghee v. Norfolk, ete., Ry Co.; 147 N. 
C. 142, 60 SH 912, 24 LRANS 119. 

Oh. —_Chapman v. Lepotsky, 23 Oh. 
CirN-CtAN. S.--90: 

Okl.—St. Louis-San Francisco R. 
Co. -v.. Bryan, 113 Okl. 39, 237 P 613; 
Atchison, etc., R. Co. v. Dempsey, 105 
OK)... 221;°.232. P 375; Phillips v. Clas- 
sen, 93 Okl. 82, 219 P 708; Missouri, 
etc., R. Co.'v. Lenahan, 68 Okl. 73, 
171, P4565; .Chicago, ete, R. Co. V. 
Barton, 59 Okl. 109, 159. P 250; St. 
Louis, ete., R. Co. v. Long, 41 Okl. 
177, 137 P1156, AnnCasil915€ -432. 

Ss. a ee v. Southern R. Co., 
73 S. 481, 53 SE 968; Scott v. Sea- 
board ee Line Ete COs Oilers Cam oOy 
45 SE 129; Jones v. Charleston, etc., 
R.-Co., 61 8. Cc. 556, 39 SE 758; Simms 
v. South Carolina R. Co., 26 Ss: Cc. 490, 
2 SE 486. 

Tex.—Lancaster v. Jarrett, (Civ. 
A.) 258 SW 271; Payne v. Kindel, 
(Civ. A.) 239 SW 1011; Adams v. 
Gulf, ete., .R. Co:, (Civ. A.) 105 SW 


526, 
Utah.—France v. Salt Lake, etc., 
R. Co., 31 Utah 302, 88 P 1. 
Va.4Powhatan Lime Co. v. Af- 


fleck, 115 Va. 6438, 79: SE 1054. 

[a] As confession and avoidance. 
—The defense of contributory neg- 
ligence is in the nature of a con- 
fession and avoidance. Standing 
alone, it admits that plaintiff was in- 
jured. by the negligence of defend- 
ant. Watkinds vy, Southern Pac. R. 
Co., 38 Fed. 711, 4 LRA 239; McDon- 
ald’ v. Montgomery Uso COUMNLO 
Ala. 161, 20 S 317; Kansas City, etc., 
R. Co. v. Crocker, 95 Ala. 412, 11 S 
262;. Leavenworth ‘Light, etc., Co. v. 
Waller, 65 Kan. 514, 70 P 365; Ken- 
tucky Cent. R. Co. v. Thomas, 79 Ky. 
160, 42 AmR 208; Buechner vy. New 


Orleans, 112 La. 599, 36 S 603, 104 
AmSR 455, 66 LRA 334; McDonald 
v. ey Osis pk ke BUG ATR tO Os atau. 


Civ. A.) 21 SW 774 

46. Payne:v. Chicago, ete., R. Co., 
129 Mo. 405, 31 SW. 885; Connor v. 
Chicago, etc., R. Co., 59 Mo, 285. 

Negligence of plaintiff as sole 
proeee cause of injury see infra 
§ 3 

47. Rahm v. Vicksburg, 255 Fed. 
541, 166 CCA 609; Chickasha Cotton 
Oil Co. v. Brown, 39 Okl. 245, 134 P 


850; Belcher v. Goff, 145 Va. 448, 
134 SE 588, 
Negligence of plaintiff as sole 


prose cause of injury see infra 
§ ‘ 
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of the injuries sustained.*® 


[§ 503] 4. Contributory Negligence and Assumed 
While, under certain cir- 
cumstances, the same acts or conduct may render 
one guilty of contributory negligence or give rise 
to the defense of assumption of risk,5° 
risk’’ and ‘‘contributory negligence’’ are distinct 
doctrines of law, and are not synonymous.*! 
doctrines are distinguished from each other else- 
where in this work.®? In common parlance, however, 
the reckless disregard of a danger is often spoken 
of as an assumption of risk by the party exposing 


Risk Distinct Doctrines.*9 


48. Hamilton v. Hines Bros. Lum- 
ber Co., 160 N. C.. 47, 75 SE_ 1087; 
Wallace v. Portland. R., etc., Co., 10% 
Or. 68, 204 P 147. 

49. Assumption of risk as a de- 

fense to actions for injuries negli- 
gently inflicted see infra § 600. 
U. S.—Chicago, etc., R. Co. v. 
Zo Us. Ss 899. oo BCL 620/759 
Wright v. Yazoo, etc., 
Ri_-Co., v1.97 “hed: 94. 

Ind.—Clevejand, ete, R.. Co. v. 
Lynn, 177 Ind. 311, 95 NE 577, 98 NE 
67. 

S. C.—Hooper v. Columbia, etc., R. 
Cole2i Sine.) b41, 53 Ame 691. 

Utah.—Taylor v. Bamberger Elec- 
tric R. Co., 62 Utah 552, 220 P 695. 

Wis.—Knauer v. Joseph Schlitz 
Brewing Co., 159 Wis. 7, 149 NW 494. 

51. U. S.—Wright v. Yazoo, etc., 
R, ‘Co., 19% Ped. 94; Chicago, etc., RK. 
Co. vi Ponn,, 191 Fed. 682, 122. CCA 
228; St. Louis Cordage Co. v. Miller, 
126 Fed. 495, 61 CCA 477, 63 LRA 551. 

Ala.—McGeever v. O’Byrne, 203 
Ala. 266, 82 S 508. 

Ark.—St. Louis, etc., R. Co. v. Bro- 
gan, 105 Ark. 533, 151 SW 699. 

Ill.—Chicago, etc., R. Co. v. Heerey, 
203 Ill. 492, 68 NE 74; Weifenbach v. 
White City Constr. Co. 201 Ill. A. 
524. 
Ind.—Cleveland, etc., R. Co. v, Bos- 
sert, 44 Ind. A. 245, 87 NE 158. 

Ind. T.—Missouri, ete, R. Co. v. 
Wilhoit, 6 Ind. T. 534, 98 SW 341; 
Choctaw, etc, R. Co. v. McNesky, 6 
Ind. T. 180, 90 SW 300. 

Minn.—Rase v. Minneapolis, etc., 
R. Co., 107 Minn. -260, 120 NW 360, 
21 LRANS 138. 

Mo.—Parks v. St. Louis, etc., R. 
Co., 178 Mo. 108, 77 SW 70, 101 Am 
SR 425. 

N. .J.—Cetola v. sae a Walley R. 
Gear e: teh ee ae 0. 

C.—Hooper v. eengitie. etc., R. 
Gan 219. C. 541, 58 AmR 691. 

Tex: —Roscoe, ete: Rs Cor tv. Jack- 
son, 60 Tex. Giv. A. 276, 127 SW 872; 
Louisiana, etc., Lumber Co. v. Brown, 
50 Tex. Civ. A. 482, 109 SW 950. 

Utah.—Taylor v. Bamberger Elec- 
tric R. Co., 62 Utah 552, 220 P 695. 

Wis.—Knauer v. Joseph Schlitz 
Brewing Co., 159 Wis. 7, 149 NW 494; 
Campshure v. Standard Mfg. Co., 137 
Wis. 155, 118 NW 633. 


52. See Master and Servant § 883. 
53. Pennsylvania R. Co. v. Gough- 
nour, 208 Fed. 961, 126 CCA 39. 


Exposure to known and appreciated 
danger as contributory negligence 
see infra § 514. 

54.. U. S.—New York, etc., R. Co. 
v. Thierer, 221 Fed. 571, 137 CCA 
295; New York Lubricating Oil. Co. 
v. Pusey, 211 Fed. 622, 129 CCA 88; 
Washington Mills v. Cox, 157 Fed. 
634, 85 CCA 154. 

Ariz.—Varela v. Reid, 23 Ariz. 414, 
204 P 1017. 

Ark.—St. Louis, etc., R. Co. v. Carr, 
94 Ark. 246, 126 SW 850; Shinn v. 
Smith, 80 Ark. 321, 97 SW 52. 

Cal.—Parmenter v. McDougall, 172 
Cal. 306, 156 P 460; Thompson vy. 
Los Angeles, etc., R. Co. 165 Cal. 
748, 134 P 709; Anderson v. South- 
ern California Edison Co., 77 Cal. A. 


328, 246 P 559; Phillips v. Hobbs- 
iy deen Co., 67 Cal. A. 199, 227 P 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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himself thereto, although it is not the ordinary 


tions.53 


In General. 


‘assumed 


The 


able negligence 


Conn.— Beers v. Housatonuc R. 
Co., 19 Conn. 566. 

Del.—Parvis v. Philadelphia, 
R..Co., 138 Del. 436, 17 A 702. 

Plas. Christopher Co. v. Rus- 
sell, 63 Fla. 191, 58 S 45, AnnCas 
1913C 564; Florida R. Co. v. Dorsey, 
59 Fla. 260, 52 S 963. 

Ga.—Kelley v. Hines, 25 Ga. A. 
186, 102 SE 921. 

Ill.— Rosenthal v. Chicago, ete., R. 
Co., 266 Till. 552,°99 NE: 672° [aff 
164 Ill. A. 221]; Hatzenbuehler v. Il- 
linois Cent. R. Co., 206 Ill. A. 114; 
Mullen v. Johnson, 296° Tl. A. 303: 
Russell v. Cleveland, etce., R. Co., 
169 Ill. A. 149; Heide v. Schubert, 
166 Ill. A. 586; Williams v. Granite 
City, 140 Ill. A. 288; Cleveland, etc., 
Ri Cow iv. pSparkss 2022) al Al 400;: 
Fitzgerald v. Hedstrom, 98 Ill. A. 109; 
Illinois Cent. R. Co. v. Jones, 97 Ill. 
A. 131; Elwood v. Chicago City R. 
Co., 90 Til. A. 397; U..S. Express, Co. 
v. McCluskey, 77 Ill. A. 56; Camp- 
bell v. Mullen, 60 Ill. A. 497; Kam- 
merer v. Gallagher, 58 Ill. A. 561; 
Peoria v. Walker, 47 Ill. A. 182; Chi- 
cago, etc., R. Co. v. Harmon, 17 Ill. 
A. 640. 

Ind.—Louisville, etc, R. Co. v. 
Schmidt, 81 Ind. 264; Jonesboro, etc., 
Turnpike Co. v. Baldwin, 57 Ind. 86: 
Lake Shore, etc., R. Co. v. Brown, 41 
Ind. A. 4385, 84 NE 25; Louisville, 
etc., R. Co. v. Carmon, 20 Ind. A. 471, 
48 NE 1047, 50 NE 893. 

Iowa.—In re Hill, 202 Iowa 1038, 
208 NW 334, 210 NW 241; Zellmer 
v. Hines, 196 Iowa 428, 192 NW 281. 

Kan.—Sharp v. Sproat, 111 Kan. 
735, 208 P 613, 26 ALR 1421. 

Ky.—Brown v. Thomas Blackwell 
ee etc., Co., 124 Ky. 324, 99 SW 
Owe 


Me.—Dempsey v. Sawyer, 95 Me. 
295, 49 A 1035. 

Md.—Askin v. Moulton, 149 Md. 
140, 131 A 82; Lavine v. Abramson, 
142 Md, 222, 120 A 523. 

Minn.—Rase v. Minneapolis, ete., 
R. Co., 107 Minn. 260, 120 NW 360, 
21 LRANS 138. 

Miss.—Dix v. Brown, 41 Miss. 131. 

Mo.—Irwin v. McDougal, 217 Mo. 
A, 645, 274 SW 9238; Shamp v. Lam- 
bert, 142 Mo. A. 567, 121 SW 1770. 

Nev.—WNicora v. Cerveri, 49 Nev. 
261, ae 897, 

N. Y.—Joyce v. Brockett, 205 App. 
Div. 770, 200 NYS 394 [aft 237. .N. 
Y. 561 mem, 143 NE 743 mem]; Shee- 
han v. Coffey, 205 App. Div. 388, 200 
NYS 56; Clark v. Traver, 205 "App. 
Div. 206, 200 NYS 52 [aff 237 N. Y. 
544 mem, 143 NE 736 mem]; Ford 
v. Wanamaker, 165 App. Div. 284, 
150 NYS 795; Bakin vy. Brown, 1 E. 
D. Smith 36. 

N. C.—Miller v. Atlanta, etc., Air 
Line R. Co.,.144 N. C. 545, 57 SE 845. 

Oh. "Rogers v. Ziegler, 21 Oh. A. 
186, 152 NE- 781. 

Or.—Saylor v. Enterprise Electric 
Co,, 140. Orae231). 72225 Pri804,2223" Pp 
725; Sullivan y. Wakefield, 59 Or. 
401, 117 P 811. 

Pa.—Ferrell v. Solski, 278 Pa. 565, 
123 A 493; Graham vy. Pennsylvania 
Co., 139 Pa. 149,.21 A 151, 12, LRA 
293; Delaware, etc., R: an Vv. Cadow, 
120 Pa. 559, 14 A 450, 6 AmSR 745. 

Tenn.—Schwartz Vv. Johnson, 152 
Tenn. 586, 280 SW 32, 47 ALR 323. 


etc., 


assumption of risk arising out of contract rela- 


[§ 504] 5, Care Required To Avoid Injury—a. 
The law contemplates that every per- 
son having the capacity to exercise ordinary care 
for his own protection against injury will do so,°* 

and, if he fails to exercise such care, and such 
failure, concurring and codperating with the action- 


ot defendant, contributes to the 


injury complained of as a proximate cause, he is 
guilty of contributory negligence.*® 


This is true, 


Tex.—Gulf, etc., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538; 
Marshall, etc., RR. WCOy pv. (etry, (Civ. 
A.) 145 SW 1195 [rev 107 Tex. 387, 
180 SW 105, LRAI1918A 192]; Ft. 
Worth, etc., R. Co. v. Robinson, 37 
Tex. Civ. A. 465, 84 SW 410 [aft 99 
Pex. UhOe St sw 667]. 

Utah. —- Wilkinson v. Oregon Short 
Line R. Co., 35 Utah 110, 99 P 466. 

Wash.—Klopfenstein v. Eads, 143 
Wash. 104, 254 P 854, 256 P 333. 

Wis.—Harding v. Jesse, 189 Wis. 
652, 207 NW 706 [foll Harding v. 
Jesse, 189 Wis. 659, 207 NW 708]; 
soe v. Baer, 186 Wis. 268, 201 NW 
752. 

B. C.—Despointes v. Almond, 18 B. 
Cy 578. 

“The law contemplates that in any 
given case a normal adult person 
shall take due care for his own 
safety and protection, which is such 
care as an ordinarily prudent per- 
son would exercise under the cir- 
cumstances.” J. G. Christopher Co. 
v. Russell, 63 Fla. 191, 196, 58 S 45, 
AnnCas1913C 564. 

[a] “Public policy requires that 
every one shall exercise reasonable 
care and diligence for the protection 
of his own person and property.” 
Florida R. Co. v. Dorsey, 59 Fla. 260, 
265, 52 S .9638. 

Care required of persons under dis- 
ability see infra § 546 et seq. 

55. Cal.—Seberg v. Fleishhacker, 
172 Cal. 236, 156 P 55; Payne v. Oak- 
Sa Tract. Co., 15 Cal. A.127, 113 P 

Conn.—Pavlovechik v. lLupariello, 
101 Conn. 567, 127 A 18; Hubbard v. 
New. York, etce., RR Co., 72° Conn: 24, 
43 A 550. 

Del.—Robinson v. Simpson, 13 Del. 
398, 32 A ‘287. 

Fla.—Florida R. Aeod v. Dorsey, 59 
Fla. 260, 52 S 96 

Ga. Kelley v. Niiies: 25 Ga. A. 186, 
102 SE 921. 

Ill.— Krieger v. Aurora, etc., R. Co., 
242 Til. 544, 90 NE 266; Sauter v. 
Hinde, 183 THIS AG 413; Lehigh Valley 
Transp, Co, v. Cook, 138 Ill. A. 405. 

Ind.—Ackerman v. Pere Marquette 
R. Co., 58 Ind. A. 212, 108 NE 144 

Iowa.—Middleton v. Cedar Falls, 
173 Iowa 619, 153 NW 1040. 

Ky. —Kentucky Cent. “Ro Co. 
Thomas, 6 KyL 599, 138 Ky. Op. 269. 


Md. —State Vv. Phillinger, 142 Md. 
365, 120 A 878. 
Mo.—Buckner vy. Stock Yards 


Horse, etc., Co., 221 Mo. 700, 120 SW 


766. 
N. Y.—Becker v. Fargo, 158 App. 
Div. 810, 144 NYS 297; Weill v. New 
BA ie 147 App. Div. 634, 132 NYS 
Or.—Morser v. Southern Pac. Co.,. 
262 P 252. 

Pa.—Wagenbauer v. Schwinn, 285. 
Pa. 128, 131 A 699; Kulp v. Lehigh 
Valley Transit Co. 81 Pa. Super. 296. 

S. C.—Dobson v. Seaboard Air Line 
Re Coil, 90S. Cw 414,73 .SH 875: 

VE pesca -—Dedman v. Dedman, 291 SW 

Utah.—Oswald v. Utah Light, etc., 
Co., 39 Utah 245, 117 P 46. 

W. Va.—Britton v. South Penn Oil 
Co., 73 W. Va. 792, 81 SE 525. 

Effect of contributory negligence 
see infra § 530 et seq. 
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even though he was doing what he had a right to 
In the absence of any statute imposing a 
higher degree of care,°” ordinary care is all that is 
required.°* In other words, in order to be contribu- 
tory negligence, the acts or omissions contributing 
as a proximate cause of the injury complained of 
Where there is an 
exercise of ordinary care, there is no contributory 
Extraordinary care is not required,** 
nor is the utmost possible caution.®? 
of ordinary care is the duty imposed; not the pos- 
In order that one 
may be guilty of contributory negligence, it is not 
essential that the conduct for which he is respon- 
shall amount to recklessness,** gross negli- 


do.*8 


must constitute negligence.>® 


negligence.®° 


session of knowledge or skill.® 


sible 


56. Middleton vy. Cedar Falls, 173 
Iowa 619, 153 NW 1040. 

57. See statutory provisions. 

58. U. S—wW. & A. Fletcher Co. v. 


Hagsman, 285 Fed. 345; New York, 
ete. Re Co.-v.-Thierer, 221) Wed: "571; 
137 CCA 295; New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88; Winters v. Baltimore, etc., 
R. Co., 177 Fed. 44, 100 CCA 462; 
Laclede Gaslight Co. v. Cattone, 152 
Fed. 629, 81 CCA 471. 

Ala.—Decatur Light, etc., Co. v. 
Newsom, 179 Ala. 127, 59 S 615. 

Ark.—Beal-Doyle Dry Goods Co. v. 
Carr, 85 Ark. 479, 108 SW 1053, 14 
AnnCas 48. 

Cal.—Lloyd v. Boulevard Express, 
79 Cal. A. 406, 249 P 837. 

Colo.—Rocky Mountain Fuel Co. v. 
Tucker, 72 Colo. 308, 211 P 383. 

Fla.—J. G. Christopher Co. v. Rus- 
sell, 63 Fla. 191, 58 S 45, AnnCas 
1913C 564. 

Ga.—Wynne v. Southern Bell Tel., 
etc., Co.,.159 Ga. 623, 126 SE 388; 
Wright v. Western, etc., R. Co., 139 
Ga. 343, 77 SE 161; O’Dowd v. Newn- 
ham, 13 Ga. A. 220, 80 SE 36. 

Ill.— Rosenthal v. Chicago, etc., R. 
Co., 255 Tll. 552, 99 NE 672; Dick- 
son v. George B. Swift Co., 238 Ill. 
62, 87 NE 59. 

Ind.—Diamond Block Coal Co. v. 


Cuthbertson, 166 Ind. 290, 76 NE 
1060; Guion v. Terre Haute, etc., 
Tract. Co., 82 Ind. A. 458, 143 NE 20; 
Kingan v. Foster, 53 Ind. A. 511, 
102 NE 103. 

Iowa.—In re Hill, 202 Iowa 10388, 
208 NW 334, 210 NW 241; Faatz v. 


Sullivan, 199 Iowa 875, 200 NW 321. 
Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918E 1122. 
Md.—Pearson v. Lakin, 147 Md. 1, 


127 A 387. 
Mich.—Corey v. Hartel, 216 Mich. 
675, 185 NW 748; Branch v. Klatt, 


165 Mich. 666, 131 NW 107. 
Nev.—Williams Est. Co. v. Nevada 
Wonder Min. Co., 45 Nev. 25, 196 P 


844. 
N. H.—Byron v. Boston, R. 
Oe 136 A 250. 
J.—Murray v. Cohen, (Sup.) 132 


etc., 


einhn. 

N. Y.—Klauber v. Jackson, 124 
Misc. 738, 209 NYS 209. 
Or.—Marsters v. Isensee, 97 Or. 


567, 192 P 907; Jackson v. Sumpter 
Valley R. Co., 50 Or. 455, 98 P 356. 

Pa.—Smith  v. Harwood Hlectric 
Co., 255 Pa. 165, 99 A 473. 

Va.—Appalachian Power Co. Vv. 
Wilson, 142 Va. 468, 129 SE 277. 

Wash. —WNorth Coast Power Co. v. 
Cowlitz, etc., R. Co., 108 Wash. 591, 
185 P 615; ‘Atherton v. Tacoma ERS; 
etc., Co., 30 Wash. 395, 71 P 39. 

W. Va.—Parrish v. Huntington, 57 
W. Va. 286, 50 SE 416. 

Ont. —-Seott v. Toronto Univ., 4 
OntWN 994, 24 OntWR 325, 10 Dom 
LR 154. 

[a] Heedlessness is not the equi- 
valent of contributory negligence. 
Decatur Light, etc., Co. v. Newsom, 
179 Ala, 127, 59 S 615. 
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NEGLIGENCE 


Property.®” 


requires one to 
The exercise 


59. U. S.—New York, ete., R. Co. 
v. Thierer, ‘221 Fed. 571, 1387 CCA 
295; New York Lubricating Oil Co. 
v. Pusey, 211 Fed. 622, 129 CCA 88. 

Ark.—Missouri, etc, R. Co. v. 
Clayton, 97 Ark. 347, 133 SW 1124. 

Cal.—Dufour v. Central Pac. R. Co., 
67 Cal. 319, 7 P 769; Williams v. 
Southern Pac. R. Co., 2 Cal. Unrep. 
Cas. 613, 9 P152. 

Conn.—Smithwick v. Hall, etc., Co., 
59 Conn. 261, 21 A 924, 21 AmSR 104, 
12 LRA 279. 

Ind.—Indiana Union Tract. Co. v. 
Long, 176 Ind. 532, 96 NE 604; Nave 
v. Flack, 90 Ind. 205, 46 AmSR 205. 
‘ Kan.—{W yandotte v. White, 13 Kan. 

91. 

Mass.—Hanley v. Boston El. R. Co., 
201 ere 55, 87 NE 197. 

N. Y¥.—Guichard v. New, 84 Hun 
54, 31 NYS 1080; Skaarup v. Stover, 
56 Hun 86, 9 NYS 92; Schmidt v. 
Cook, 4 Misc. 85, 23 NYS Oca 
/}AbbNCas 285. 

N. C.—West Constr. Co. v. Atlantic 
Coast Line R. Co., 185 N. C. 48, 116 
SE 3; Moore v. Chicago Bridge, etc., 
Works, 183 N. C. 438, 111 SE 776. 

Or.—Jackson v. Sumpter Valley R. 
Coy 50) Or = 455,93 fet Bob. 

Tex.—Koons v. Rook, (Commn. A.) 
295 SW 592. [aff (Civ. A.) 289 SW 
1077]; El Paso Printing Co. v. Glick, 
(Civ. A.) 246 SW 1076; Selman v. 
Gulf, ete., R. Co., (Civ. A.) 101 SW 
1030. 

Utah.—France v. Salt Lake, 
Re Con ola tah 02s Seer re: 

Va.—Appalachian Power Co. v. 
Wilson, 142 Va. 468, 129 SE 277. 

W. Va.—Barker v. Ohio River R. 
Co., 51 W.—Va. 423, 41 SH 148, 90 
AmSR 808. 

Ont.—Dart v. Toronto R. Co., 4 
OntWN 315, 23 OntWR 380, 8 Dom 
LR 121. 

Sask.—Smith v. Canadian Pac. R. 
Co., 16 Sask. L. 115, 70 DomLR 409, 
[1923] 3 WestWkly 737. 

“Tt is an essential requirement 
that the act or omission of the per- 
son injured must be a negligent act 
or omission. It is not sufficient 
merely that the act or omission con- 
tributed to the injury, and it is not 
the contributory act but the con- 
tributory negligence that defeats re- 
covery.” Indiana Union Tract. Co. v. 
Long, 176 Ind. 532, 539, 96 NE 604. 

60.. U. S.—New York, etc., R. Co. 
vy. Thierer, 221 Fed. 571, 137 CCA 
295. 

Ill.— Krieger v. Aurora, etc, R. 
Co., 242 Ill. 544, 90 NE 266; Harvey 
Vv. ‘Chicago, etc Rie Con, 156, lle A. 
507 [aff 221 Tl. 242, 77 NE 569]; 
Heimann v. Kinmare, 73 Ill. A. 184. 

Ind.— William Laurie Co. v., Mc- 
Collough, 174 Ind. 477, 90 NE 1014, 
92 NE 337, AnnCas1913A 49. 

Mo.—Hall v. Missouri Pac. R. Co., 
‘219 Mo. 553, 118 SW 56. 

Or. —Jackson v. Sumpter Valley R. 
Co., 50 Or. 455, 93 P 356. 

Wash.—Cronkhite v. Whalen, 111 
Wash. 31,189 P 94. 

Wis.—Otis v. Janesville, 47 Wis. 
422, 2 NW 783. 


etc., 
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gence,® or willful or wanton conduct.® 

[§ 505] b. Rule With Respect to Use of One’s Own 
“While it has been held that one who 
fails to take precautions which he might have taken 
to protect his property from injury resulting from 
the negligence of another, the danger from which 
he was fully aware, is guilty of contributory neg- 
ligence,®® it is generally held that the rule which 


exercise ordinary care to protect 


himself from the results of the negligence of others 
is subject to the exception that, as a person is en- 
titled to use his own premises for any lawful pur- 
pose, his failure to protect them from the negligence 
of another will not be contributory negligence.® 
But a man has no right to invite peril, or run into 


[a] TIllustration.—Where the own- 
er of grain protested to the men in 
charge of threshing operations 
against continuing to thresh while 
a strong wind was blowing toward 
the stacks, but his protest was dis- 
regarded, he was not contributorily 
negligent so as to bar recovery for 
loss of grain by fire started from 
the machine. Cronkhite v. Whalen, 
111 Wash. 81, 189 P 94. 


61. Uz. S.— New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88. 


Cal.—Tobin v. Omnibus Cable Co., 
4 Cal. Unrep. Cas. 214, 34 P 124. 

Colo. — Phillips v. Denver City 
Tramway Co., 53 Colo. 458, 128 P 
460, AnnCas1914B 29. 

Mich.—Barnes v. Brown, 95 Mich. 
576, 55 NW 439. 

Tenn.—Whirley v. Whiteman, 1 
Head 610. 

Wash.—Mosso_ v. H. Stanton 
Co. 75 Wash. 220, 134 P 941, LRA 
1916A 943. 

a Seda v. Dartmouth, 25 N. 

62. U. S.—W. & A. Fletcher Co. v. 
Hagsman, 285 Fed. 345; New York, 
etce., R. Co. v. Thierer, 221 Fed. 571, 
137 CCA 295; New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88. > 

Tll.— West Chicago St. R. Co. v. 
Nilson, 70 Ill. A. 171 

Ind.—Southern R. Co. Vv. Davis, 34 
Ind. A. 377, 72 NE 1053. 

Ilowa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321. 

Kan. —Chicago, ete, R. Co 
Bailey, 66 Kan. 115, 71 P 246. 

N. Y.—BHakin v. Brown, 1 E. D. 
Smith 36. 

63. Schneider v. St. Joseph R., 
etc., Co., (Mo.) 288 SW 468. 

64. Anderson v. Anniston Electric, 
etc., Co., 11 Ala. A. 560, 66 S 925; 
Wells v. Chamberlain, 185 Iowa 264, 
168 NW. 238. 

65. Von Keller v, Ream, 93 OkIl. 
1795, 220 (Pe 330. 

66. Wells v. Chamberlain, 185 lowa 
264, 168 NW 2388; Texas, etc., R. Co. 
v. Mitchell, (Tex. Civ. <A.) "45 SW 
945. 

67. As affecting amount of recov- 
ery see infra § 595 et seq. 

68. Factor’s, etc., Ins. Co, v. Wer- 
lein, 42 La. Ann. 1046, 8 S 435, 11 
LRA 3861. 

69. Cal.—Yik Hon vy. Spring Val- 
ley Waterworks, 65 Cal. 619, 4 P 666; 
Fraler v. Sears Union Water oy; 13 
Cal. 556, 73 AmD 562. 

Colo._Holman v. Boston Land, 
etc., Co., 8 Colo. A. 282, 45 P 519. 


Vv. 


Hawaii.—Halawa Plantation, Ltd. 
v. Hawaii County, 22 Hawaii 753. 
Mich.—Alpern  v. Churchill, 53 


Mich. 607, 19 NW 549. . 
Minn.—Martin v. North Star Iron 
Works, 31 Minn. 407, 18 NW 109. 


Mo.—Stone v. Hunt, 114 Mo. 66, 
21 SW 454. 

Nebr.—Helphand v. Independent 
Tel. Co., 88 Nebr. 542, 130 NW 111, 


33 LRANS 369. 
N. Y.—Loesberg v. Fraad, 119 Misc. 
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danger, even on his own property.”° 

[§ 506] c. Knowledge and Appreciation of Danger 
A person is not re- 
quired to regulate his conduct with reference to 
facts of whieh he is justifiably ignorant.” 


Essential—(1) In General. 


447, 197 NYS 229; Cook v. Champ- 

lain Transp. Co., 1 Den. 91. 
Oh.—Werner v. Cincinnati, 3 Oh. 

Gir. (Ct. (Ne S.9276,°23.0Oh: Cir. (Cty 475. 
Pa.—Adler v. Tucker, 26 Pa. Dist. 


OTT. 
S. C.—Miles v. Postal Tel. Cable 
Co., 55 S. C.: 4038, 383 SH 493. 
Tex.—Gulf, etc., R. Co. v. Johnson, 
(Civ. A.) 51 SW 531; Waters- Pierce 


Oil Co. v. King, 6 Tex. Civ. A. 93, 24 
SW_ 700. 

Wash.—North Bend Lumber Co. v. 
Seattle, 116 Wash. 500, 505, 199 P 
988, 19 ALR 415; Tacoma Lumber, 
ete., Co. v. Tacoma, 1 Wash. 12, 23 
P 929. 

W. Va.—Walker v. Strosnider, 67 


W. Va. 39,67 SE 1087, 21 AnnCas 1. 

Eng.—Crowhurst Vv. Amersham 
Parish Burial Bd. 4 Ex. D. 5; Wal- 
ters v. Pfeil, M. & M. 362, 22 ECL 
544. 

“At least, up to the point where 
one has become morally certain that 
the negligence of another will injure 
him, he may make any proper and 
customary use of his property in 
total disregard of any negligence of 
that other, whether such negligence 
be known to him or not. One owns 
real estate for the use he may make 
of it. Being the owner, he may make 
such use of it as he sees fit, so long 
as he does not injure his neighbor or 
violate some principle of the doctrine 
of police regulation. His neighbor 
may not say to him, you must not 
improve your land nor plant it to 
crop, because I have been guilty of 
such negligence as may cause your 
improvements or your crop to be 
damaged or destroyed.” North Bend 
Lumber Co. v. Seattle, supra. 

[a] Reason for rule.—Any other 
rule would permit one guilty of 
wrongdoing to deprive another of the 
right of making any lawful use of 
his property. If-appellant’s theory 
of the law is to prevail, then every 
man who owns real.estate below a 
reservoir of water must use it at 
his peril, if he has reason to suspect 
that the dam, through the negligence 
‘of the owner, has become weakened; 
and a farmer takes his chances in 
planting his land to crop, simply be- 
cause he knows a culvert has been 
so negligently built by another that 
it will not carry away flood waters, 
but may cause them to wash over 
his land to his damage. North Bend 
Lumber Co. v. Seattle, 116 Wash. 500, 
199 P 988, 19 ALR 415. 

{b] Illustration.—In an _ action 
for negligently allowing a fire to ex- 
tend into plaintiff's premises and 
consume his timber, the fact that he, 
after cutting such timber, left it ly- 
ing on his land, among limbs, brush, 
and rubbish, where it was extremely 
likely to be consumed in case of fire, 
does not constitute contributory neg- 
ligence. Box v. Kelso, 5 Wash. 360, 
Bt \Pu97 3; 

{c] Encroaching on line of tele- 
graph. poles and -wires.—A landowner 
cannot be guilty of negligence con- 
tributing to an injury caused by tele- 
graph wires in front of his property 
because he encroached on the line of 
poles and wires with his building, 
so long as the building remained on 
his own land. Miles vy. Postal Tel. 
Cable Co., 55 S. C. 403, 33 SE 493. 

[d] Erecting building near dan- 
gerous factory.—One is not guilty of 
contributory negligence in erecting 
buildings near a chimney on which is 
a defective spark arrester, and he 
need not provide the building with 
extra safeguards. Alpern v. Chur- 
chill, 538 Mich. 607, 19 NW 549. 


Other illustrations see Adjoining 


NEGLIGENCE 


' that one may be guilty of contributory negligence, 


In order 


Landowners §§ 56, 57; Railroads [33 
Cye 1343, 1344]. 

70. Schell vy. St. Paul Second Nat. 
Bank, 14 Minn. 43; Dempsey v. Eber- 
spacher, 131 App. Div. 285, 115 NYS 


589. 

Thus, where plaintiff main- 
tained in front of her property a 
boardwalk in which there was a trap- 
door opening into the cellar, which 
trapdoor projected about an inch 
above the surface of the walk, she 
cannot recover from defendant who 
tripped over the projection and broke 
a plate glass window in the prop- 


erty. Dempsey v. Eberspacher, 131 
App. Div. 285, 115 NYS 589. 
S.—-Parrott. v. Wells, 15 


ye tied OF 
Wall. 524, 21 L. ed. 206; Minneapolis 
Gen. Blectric COynV- Cronon, 166 Fed. 
651, 92 CCA 345, 20 LRANS 816. 

Ala.—Western Union Tel. Co. v. 
Meyer, 61 Ala. 158, 32 AmR 1. 

Mass.—Blood v. Tyngsborough, 103 
Mass. 509. 

Va.—Appalachian Power Co. v. 
Hale, 133 Va. 416, 428, 113 SE 711. 

Ont.—Durant v. Ontario, etc., 
Power Co., 41 Ont. L. 130. 

“Where a defect or danger is un- 
known to the person injured, he is 
not negligent as a matter of law in 
failing to avoid it.” Appalachian 
Power Co. v. Hale, supra. 

72. U. S.—American Locomotive 
Co: v. Thornton, 259 Fed. 405, 170 
CCA.381; Harmon v. Barber, 247 Fed. 
1, 159 CCA 219, LRA1918F 428 [cer- 
tiorari den 246 U. S. 666 mem, 38 
SCt 335 mem, 62 L. ed. 929 mem]; 
Pennsylvania R. Co. v. Goughnour, 
208 Fed. 961, 126 CCA 39; Winona v. 
Botzet, 169 Fed. 321, 94 CCA 563, 23 
LRANS 204. 

Ala.—Sprinkle v. St. Louis, etc., R. 
Co., 215 Ala. 191, 110 S 137; Simmer- 
man vy. Hills Creek Coal Co., 170 Ala. 
553, 54 S 426. 

Ariz.—Southwest Cotton Co. v. 
Clements, 25 Ariz. 169, 215 P 156. 

Ark.—Buckeye Cotton Oil Co. v. 
Horton, 117 Ark. 1, 173 SW 423. 

Cal.—Dowd v. Atlas Taxicab, etc., 
Co., 187 Cal. 523, 202 P 870; Nichols 
v. Pacific Electric R. Co., 178 Cal. 630, 
174 P 319; Roseberry v. Niehaus, 166 
Cal., 481, 137, P 232; Hanley v. Cali- 
fornia Bridge, etc., Co.. 127 Cal. 232, 
59 P b7T, 47 TRA 569% Curran’ jy. 
Earle C. Anthony, Inc., 77 Cal, A. 462, 
247 P 236; Grant yv. Sunset’ Tel., etc., 
Co., 7 Cal. A. 267, 94 P 368. 

Colo.—Rocky Mountain Fuel .Co, v. 
Tucker, 72, Colo. 308, .211. PB, $83; 
Hedges v. Mitchell, 69 Colo. 285, 194 
P 620; Colorado Springs, etc., R. Co. 
v..,Cohun, ,66 Colo, 149,180, P’ 307; 
Holman v. Boston Land, ete., Co., 
20 Colo. 7, 36. P.797. 

Conn.—Duffy v. J. W. Bishop Co., 
99 Conn. 573, 122 A 121. 

D, C.—Burke v. Anacostia, ete, R. 
Co., 48 App. 296. 

Ga.—Mansfield v. Richardson, 118 
Ga. 250, 45 SE 269. 

Ida.— Carr vy. Wallace Laundry Co., 
31 aes 266, 170 P 107. 
etc., “Co. 240 Ill. 602, 88 NB 1046; 
Illinois Terminal R. Co. v. Thomp- 
son, 210 Ill. 226, 71 NE 328 [aff 112 
Ill. A. 463]; North Chicago St. R. Co. 
v. Dudgeon, 184 Ill. 477, 56 NE 796 
{aff 83 Ill. A. 528]. 

Ind.—National Motor Vehicle Co. v. 
Kellum, 184 Ind. 457, 109 NE 196; 
Salem-Bedford Stone Co. v. O’Brien, 
150 Ind. 656, 49 NE 457 [aff 12 Ind. 
A. 217, 40 NE 430]; Hadley v. Lake 
Erie, ete., Rey Coy. 21 Ind. A. 675, 51 
NE 337; Hopkins v. Boyd, 18 Ind. A. 
63, 47 NE 480. 

Towa.—Mangan v. Des Moines City 
R. Co., 200 Iowa 597,. 208 NW 705, 


it is essential that he act or fail to act with knowl- 
edge and appreciation, actual or imputed, of the 
danger of injury which his conduct involves.”? 
is not necessary, however, that the precise nature 


It 


41 ALR 368; Wagner v. Kloster, 188 
Iowa 174, 175 NW 840; Wilsey v. 
Jewett, 122 Iowa 315,.98 NW 114; 
Peterson vy. Adams Bxpress Co., 111 
Iowa.572, 82 NW 9638; Bryce v. Chi- 
cago, etc, Ey io. 103 Iowa 665, 72 
NW’ 780. 

Kan.—Bradshaw v. Davis, 111 Kan. 


475, 207 P 802; Salina Mill, etc., Co. 
v. Hoyne, (A.) 63 P 660. 
Ky.—Louisville Gas, ete., Co. Vv. 


Beaucond, 188 Ky. 725, 224 SW 179; 
Henderson vy. O’Haloran, 114 Ky. 186, 
70 SW 662, 24 KyL 995, 102 AmSR 
279, 59 LRA 718; Anderson, ete., Dis- 
tilleries Co. vy. Hair, 103 Ky. 196, 44 
SW 658, 19 KyL 1822. 

La. —Thompson v. Commercial Nat. 
Bank, 156 La. 479, 100 S 688; Babin 
v. New Orleans Sewerage, etc., Bd., 
2 La. A. 517. 

Me.—Fickett v. Lisbon Falls Fibre 
Co., 91 Me. 268, 39 A 996. 

Md.—Hussey v. Ryan, 64 Md. 426, 
2 A 729, 54 AmR, 772. 

Mass.—Cogiliano v. Ferguson, 228 
Mass. 147, 117 NE 45; Sprague v. 
General Electric Co., 213 Mass. 375, 
100 NE 628;.Davis v. John L. Whit- 
ing, etc., Co., 201 Mass. 91, 87-NE 
199; Hanley v. Boston El. R. Co., 201 
Mass. 55, 87 NE 197; Power v. Beat- 
tie, 194 Mass. 170, 80 NE 606; Joyce 
v. American Writing Paper Co., 184 
Mass. 230, 68 NE 213; Warren v. 
Boston, etc., R. Co., 163 Mass. 484, 
40 NE 895. 

Mich.—Deary v. Hecla Co., 161 
Mich. 677, 126 NW _ 846; Pelton v. 
Schmidt, 104 Mich. 345, 62 NW 552, 
53 AmSR 462. 

Minn.—Jones v. Schreiber, 166 
Minn. 177, 207 NW 322; Judkins v. 
Sprague, 152 Minn. 1, 187 NW 705; 
Holland v. Yellow Cab Co., 144 Minn. 
475, 175 NW 536. 

Mo.—Boya v. Kansas City, 291 Mo. 
622, 237 SW 1001; Corn vy. Kansas 
City, ete., RR. Conr228 SWit8> Beall 
v. Kansas City R. Co., (A.) 228 SW 
834; Sprinkles v. Missouri Public 
Utilities Co., (A.) 183 SW 1072; Cull 
v. McMillan Contracting Co., (A) 178 
SW 868. 

Mont.—Neilson v. Missoula Cream- 
ery ay 59 Mont. 270, 196 P 357. 

N. H. McElwain 
Go;, 1s N. HL 614, io2 A 758; Boston, 
ete., R. Co. v. Sargent, 12°N. a. 455, 
57 A 688. 

N. J.—Cooper v. Reinhardt, 91 N. 
J. L. 402, 103 A 24; Hennig v.. Booth, 
feups) g 132 A 294, 

N. Y.—Murphy v. Hudson River 
Tel. Co., 196 _N. Y. 505, 89 NE .1106; 
McGuire v. Bell Tel. Co., 167 N. Y. 
208, 60 NE 438, 52 LRA 487; Finn vy. 
Cassidy, 165 N. Y. 584, 59 NE 311, 
538 LRA 877; Wasmer v. Delaware, 
étea,, R. Co. 80° N. Y. (222, 36. AmR 
608; Magar v. Hammond, 95 App. Div. 
249, 88 NYS 796 [rev on other 
grounds 183 N. Y. 387, 76 NB 474, 3 

RANS 1038]; Walsh v. New York, 
Qte:, a. Con 80° App. Div. 316, 80 NYS 
767. [aff 178 N. Y. 588 mem, 70 NE 
1111 mem]; Weiss v. Jenkins, 39 App. 
Div. 567, 57 NYS 708; Klauber v. 
Jackson, 124 Misc. 738, 209 NYS 209. 

N. C.-Patterson v. Nichols, 157 N. 
C. 406, 73 SH. 202. 

Oh.—-Rogers v. Ziegler, 21 Oh. A. 
186, 152 NE 781; Pittsburgh, etc., R. 
Co... ¥., agin 23 OhNPNS 30. 

Or.—Perry v. Pickwick Stages, 117 
Or. 598, 243 P 787; Saylor v. Enter- 
prise Electric Co., 110 Or. 251, 22 ae 
304, 223° PB 726; ‘Gentzkow v. Port- 
land R. Co., 54° Or. 114, 102 EF 614, 
135 AmSR 821. 

Pa.—Nelson v. Johnstown Tract. 
Co., 276 Pa. 178, 119 A 918; Minnich 
vy. Easton Transit Cor, 267 Pa. 200, 
110 ‘A’' 278, .18 ALR 96; Smith v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the danger be appreciated,’* or that the precise 
result that actually followed be 
Knowledge or appreciation of the fact that some 
injury was not unlikely to follow is sufficient.7® 
Injury greater than anticipated. One who is 
negligent in a situation of danger, the existence 
and nature of which he knows, is not excused from 


the consequences of such conduct 


sulting injury is greater than he anticipated.”® 
Mere knowledge of conditions from which the 

danger arose does not necessarily constitute knowl- 

edge or appreciation of the danger.77 


Harwood Electric Co., 255 Pa. 165, 
99 A 473; Budnar v. Mineral R., etc., 
Co., 245 Pa. 588, 91 A 944; Colvin v. 
Vensel, 194 Pa. 83, 44 A 1072. 

R. I.—Wojtyna v..Bazar, 47 R. I. 
221, 132 A 384; Pilling v. Narragan- 
sett Mach. Co., 19 R. I. 666, 36 A 130. 

S. D.—Eads v. Tiede, 45 S. D. 190, 
186 NW 823. 

Tex.—Mallory v. Smith, 76 Tex. 
262, 13 SW 199, 18 AmSR 40; El 
Paso Printing Co. v. Glick, (Civ. A.) 
246 SW 1076; Gulf, etc.,, R. Co. v. 
Smith, (Civ. A.) 148 SW 820; St. 
Louis Expanded Metal Fireproofing 
Co. v. Dawson, 30 Tex. Civ. A. 261, 
70 SW 450. 

Utah.—Ockey v. Bingham-New 
Haven Copper, etc., Min. Co., 47 Utah 


315, 154 P 586; Larkin v. Saltair 
Beach Co., 30 Utah 86, 83 P 686, 3 
LRANS 982. 

Va.—Virginian R. Co. v. Farr, 147 
Va. 217, 136 SE 668; Appalachian 
Power Co. v. Hale, 133 Va. 416, 113 
SE 711. 


Wash.—Bauer v. Tougaw, 128 
Wash. 654, 224 P 20. 

Wis.—Campbell v. Sutliff, 193 Wis. 
370, 214 NW 374; Bryden v. Priem, 
190 Wis. 483, 209 NW 703; Berger v. 
Abel, etc., Co., 141 Wis. 321, 124 NW 
410. 

Wyo.—Loney v. Laramie Auto Co., 
255 P 350. } 

Ont.—Durant_ v. Ontario, 
Power Co., 41 Ont. L. 130. 

“The essential element, however, of 
contributory negligence is that the 
doer of the negligent contributing 
act either knew or by the exercise of 
reasonable diligence ought to have 
known of the possible consequences.” 
Hanley v. Boston El. R. Co., 201 Mass. 
55, 58, 87 NE 197. 

[a] Tlustrations. — (1) Where 
plaintiff was ignorant of the charac- 
ter of the premises of defendant, and 
that his own cow fed there in dan- 
ger of falling into cotton seed tun- 
nels, he was not guilty of contribu- 
tory négligence in permitting her so 
to feed. Buckeye Cotton Oil Co. v. 
Horton, 117 Ark. 1, 173 SW 423. (2) 
-Plaintiff, visiting defendant’s prem- 
ises to see to the removal of a boiler 
purchased by plaintiff's master from 
defendant, was not chargeable with 
knowledge of the effect of the vibra- 
tion caused by the truck on which 
the boiler was loaded upon a pile of 
lumber, because not knowing upon 
what substance the lumber was laid. 
Roseberry v. Niehaus, 166 Cal. 481, 
137 P 232. (3) Plaintiff, working 
about a derrick near a track for land- 
ing dump cars, having seen a train 
of cars pass safely on one trip, is 
not guilty of negligence contribut- 
ing to his injuries, when the derrick 
was struck by the cars on a return 
trip, because he did not watch such 
ears. then. Cull v. McMillan Con- 
tracting Co., (Mo. A.) 178 SW 868. 
(4) Invitee is not guilty of contribu- 
tory negligence in falling in an open 
ecoalhole of which he had no notice. 
Campbell v. Sutliff, 193 Wis, 370, 214 
NW 374. 

Imputed knowledge and apprecia- 
tion of danger see infra § 507. 

73. Haselmaier v.. Milwaukee Elec- 
tric R., ete., Co., 185° Wis. 210, 201 


etc., 


NW...257.. ae ‘ 
74. WHaselmaier v. Milwaukee Elec- 
tric R. ete, Co., supra. 


NEGLIGENCE 


anticipated." 


because the re- 


The known | posed.*®° 


75. Dilley v. Primos Chemical Co., 
64 Colo. 361, 171 P 1146; Haselmaier 
v. Milwaukee Electric R., etc., Co., 
185 Wis. 210, 2138, 201 NW 257. 

“And it is not necessary in order 
to...be guilty of contributory 
negligence that he should fully ap- 
preciate the precise nature of the 
danger or anticipate the precise re- 
sult that actually follows. It is suf- 
ficient if he knows in a general way 
that he will be likely to be. seri- 
ously injured if he does the act in 
question.” Haselmaier v. Milwaukee 
Electric R., ete., Co., supra. 

76. Johnston v. New Omaha 
Thomson-Houston Electric Light Co., 
Petey 27, 1183 NW 526, 17 LRANS 
4 


77. U. S.—The Santa Barbara, 299 
Fed. 147. 

Iowa.—Toney v. Interstate Power 
Co., 180 Iowa 1862, 163 NW 394. 

Mass.—McCarthy v. Morse, 197 
Mass. 332, 83 NE 1109. 

Mont.—Neilson v.. Missoula Cream- 
ery Co., 59 Mont. 270, 276, 196 P 357. 

Or.—Saylor v. Enterprise Electric 
Coe 110°'Or.. 231,..222° P 304, 72238" P 

Wyo.—Loney v. Laramie Auto Co., 
255, P -350. 

“From proof that the plaintiff had 
knowledge, as of a physical fact, of 
the place or appliance by means of 
which she sustained the injury com- 
plained of, it does not necessarily 


follow that she must have appre-| 


ciated the danger to which she was 
exposed therefrom.” Neilson v. Mis- 
soula Creamery Co., supra. 

[a] Tllustrations. — (1) Danger 
from an improperly adjusted lock rim 
on an automobile must be appreci- 
ated to bar recovery for contributory 
negligence in inspecting it. Loney 
vy. Laramie Auto Co., (Wyo.) 255 P 
350. (2) Knowledge that the owner 
of a pier permitted inflammable ref- 
use to remain on a track over which 
engines ran on the pier is not suf- 
ficient to preclude recovery by the 
owner of a ship burned when sparks 
from the engines ignited such refuse 
and caused the pier to take fire, in 
the absence of evidence that the 
shipowner knew that the pier owner 
had taken no precaution by hiring 
watchmen or by providing fire ap- 
paratus to guard against such occur- 


rence. The Santa Barbara, 299 Fed. 
147. 

78. Colo.—Rocky Mountain Fuel 
Co. Ve ‘Tucker,. 72" 'Colo.7 3038; 201'°P 
383. 


Iowa.—Toney v. Interstate Power 
Co., 180 Iowa 1362, 163 NW 394. 

Mass.—Frost v. McCarthy, 200 
Mass. 445, 86 NE 918; “McCarthy v. 
Morse, 197 Mass. 332, 83 NE 1109; 
Linnehan v. Sampson, 126 Mass. 506, 
30 AmR 692. 

Or.—Saylor v. Enterprise Electric 
Go.; "110, Or? 231,5°(222°P~8045* 223'"P 
725. 9 

Tex.—Houston Belt, etc., R. Co. v. 
O’Leary, (Civ. A.) 136 SW 601. 

Wyo.—Loney v. Laramie Auto Co., 
255 P’350, 353: 

“But knowledge or imputed knowl- 
edge of danger that will bar recoy- 
ery does not necessarily arise from 
mere knowledge of a defective con- 
dition, by reason of which a man 
may be injured. Danger may lurk 
within every defective condition, and 
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conditions must be such that an ordinarily pru- 
dent person in the same or similar circumstances 
would have appreciated the danger therefrom."* 

[§ 507] (2) Duty To Observe and Appreciate 
Danger—(a) In General. The duty to exercise ordi- 
nary care to avoid injury includes the duty to exer- 
cise ordinary care to observe and appreciate danger 
or threatened danger.”® 1 
make reasonable use of his faculties of sight, hear- 
ing, and intelligence to discover dangers and condi- 
tions of danger to which he is or might become ex- 
This rule is not changed by a statute 


A person is required to 


yet may not be of such character that 
men or ordinary prudence would hesi- 
tate to expose themselves thereto. 
The defect and the danger therefrom 
must be such that knowledge, or im- 
puted knowledge thereof, would 
cause an ordinarily purdent [pru- 
dent] person to appreciate the risk - 


therefrom.” Loney v. Laramie Auto 
Co., supra. 
{a] Illustration.—Where a car 


containing fireworks was set on fire 
by the negligence of defendant rail- 
road company in handling the ear, 
and during the conflagration a suc- 
cession of explosions occurred, plain- 
tiff’s intestate, a fireman, was not 
guilty of contributory negligence in 
approaching the car to extinguish the 
fire where an interruption in the ex- 
plosions had occurred, and he be- 
lieved that all the explosives in the 
car had been ignited. Houston Belt, 
etc., R. Co. v. O’Leary, (Tex. Civ. A.) 
136 SW _ 601. 

79. U. S.—New York Lubricating 
Oil Co. v. Pusey, 211 Fed. 622, 129 
CCA 88. 

Ala.—Dwight Mfg. Co. v. Word, 200 
Ala. 221, 75 S 979; Alabama Great 
Southern R. Co. v. Godfrey, 156 Ala. 
202, 47 S 185, 130 AmSR 76. 

Ark.—St. Louis, ete., R. Co. v. Carr, 
94 Ark. 246, 126 SW 850. 

Cal.—Magee v. North Pac. Coast 
R. Co., 78 Cal. 430, 21 P 114, 12 AmSR 
69; Wright v. Pacific Coast Oil Co., 6 
Cal. Unrep. Cas. 84, 58 P 1086. 

Conn.—Snow v. Coe Brass Mfg. Co., 
80 Conn. 63, 66 A 881. 

Del.—Taylor v. Du Pont Bldg. 
Cony Zo Del 27 12. 9S We a2 Sa 

Ga.—Louisville, ete., R. Co. v. Me- 
Garity, 139 Ga. 472, 77 SE 630; Kelley 
v. Hines, 25 Ga. 186, 102 SE 921. 

Ky.—Berger v. Standard Oil Co., 
126 Ky. 155, 103 SW 245, 31 ‘KyL 
6138, 11 LRANS 238; Lackat v. Lutz, 
94 Ky. 287, 22 SW 218, 15 Kyl 75. 

Mass.—Benton v. Watson, 231 
Mass. 582, 121 NE 399. 

N. Y.—Lynch v. Dlektron Mfg. Co., 
195 N. Y. 171, 88 NE 48; Brugher v: 
Buchtenkirch, 167°N.' Y. 158, 60 NE 
420; Fogarty v. Bogart, 43 App. Div. 
430, 60 NYS 81; Woods v. Miller, 30 
App. Div. 232, 52 NYS 217. 

Pa.—Robb v. Niles-Bement-Pond 
Co., 269 Pa. 298, 112 A 459; Sweeny 
v. Barrett,' 151 Pa. 600) 25 A-148. 

S. C.—Douglass y. Southern R. Co., 
82°S.:C.71, 62, SEH 15, 63 SH 5. 

Wis.—Du Rocher v. Teutonia Mo- 
tor Car Co., 188 Wis. 208, 205 NW 
921, 42 ALR 1094. 

80. U. S.—De Honey v. Harding, 
300 Fed. 696; Chicago, ete., R. ‘Co. v. 
Baldwin, 164 Wed. 826, 90 CCA_ 6380. 

Cal.—Niosi v. Empire Steam‘ Laun- 
dry, 117 Cal. 257, 49° P* 185: 

Conn.—Geoghegan  v. “Fox, 104 
Conn. 129, 1382 A 408; ~Seabridge v. 
Poli, 98 Conn.''297, 119 A 214: Nehr- 
ing v. Connecticut Co., 86 Conn. 109, 
84 A 301, 524, 45 LRANS 896, 902. 

Del.—Simeone vy. Lindsay, 22 Del. 
224, 65 A‘ 778. 

Ill.—Culver Constr. Co. \v. McCor- 
mack, 114-'Til. AL 6bbs. Peoria. “ve 
Adams, 72 Ill. A. 662. 

La.—Johnson v. New Orleans Ter- 
minal Co., 154 La. 515, 97 S795. 

Md.—Fulton Bldg: Co. v. Stichel, 
135 Md. 542, 109 A 434. 

Mass.—Neylon v. Phillips, 179 
Mass. 334, 60 NE 616;° Ballou v.° Col- 
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barring recovery if plaintiff could have avoided the 
consequences to himself caused by defendant’s neg- 
Reasonable use of the faculties means 
such use as an ordinarily prudent person would have 
made of them under the circumstances.*? 
in determining whether ordinary care was exercised 


7 81 
ligence. 


lamore, 160 Mass. 246, 35 NE 463; 
Gaffney v. Brown, 150 "Mass. 479, 23 
NE 233; Patterson v. Hemenway, 148 
Mass. 94, 19 NE 15, 12 AmSR 523. 

Mich.—-Leary v. ‘Houghton County 
Tract. Co., 171 Mich. 365, 137 NW 
225, 45 LRANS 359. 

Mo.—Geninazza v. R. U. Leonori 
Auction, ete., Co., 252 SW 417. 

Mont.—Sherris v. Northern 
R..Co., 55 Mont. 189, 175 P 269. 

N. H.—Sevigny v. J. Spaulding, 
ete., Co., 81 N. H. 311, 125 A 262 

N. J.—Quimby v. Filter, Gee Nigra gales 
766, 42 A 1051. 

N. Y.—Baumann y. 
St. R. Co., 21 Misc. 658, 47 NYS 
1094; Wright v. Boller, 3 NYS 742 
[aff 123 N. Y. 630, 25 NE 952]. 

N. C.—Muse v. Seaboard Air Line 
R. Co., 149 N. C, 448, 63 SE 102, 19 
LRANS 453. 

Pa.—Robb v. Niles-Bement-Pond 
Co., 269 Pa. 298, 112 A 459; Bom- 
berger v. American Iron, etc., Mfg. 
Co., 338 Pa. Super. 299. 

Wash.—Johnson _ v. Washington 
Route, Inc., 121 Wash. 608, 609, 209 
P1100. 

Eng.—Cotton v. Wood, 8 C..B. N. S. 
568, 98 ECL 568, 141 Reprint 1288; 
Burns v. Henderson, 7 F. (Ct. Sess.) 


697. 
Alta.—Todesco v. Maas, 8 Alta. L. 


Pac. 


Metropolitan 


187, 23 DomLR 417, 7 WestWkly 
1373. 

Que.—Vézina v. Laperle, 48 Que. 
Super. 174. 


“The law’ requires a person to use 
his faculties so as to avoid danger, 
if he can reasonably do so, and fail- 
ure in that regard, if it contributes 
to the injury, will prevent a recovery, 
and a person will be deemed to have 
actually seen what could have been 
seen if he had looked.” Johnson y. 
Washington Route, Inc., supra. 

{a] To look when one is in such a 
situation that he cannot see is not 
enough. Baumann v. Metropolitan 
St. R. Co., 21 Misc. 658, 47 NYS 1094. 

[b] Open and unlighted hatch on 
ship.—A workman on a ship cannot 
recover for injuries sustained from 
a fall into an uncovered and un- 
lighted hatchway on the deck of a 
ship upon which he was working 
where, although the light at the 
place of the accident was dim, it was 
sufficient to enable him to see the 
hatchway had he proceeded cau- 
tiously. Burns v. Henderson, 7 F. 
(Ct. Sess.) 697. 

81. Georgia R., etc., Co. v. McEl- 
roy, 36 Ga. A. 148, 136 SE 85. 

82. Ala.—Dwight Mfg. Co. 
Word, 200 Ala. 221, 75 S 979. 

D. C.—Greenwell  v. Washington 
Market Co., 21 D. C. 298. 

Iowa. —Livingstone Vv. 184 
Iowa 1340, 167 NW 639. 

N. H. —Sevigny We dis Spaulding, etc., 


Dole, 


Co., 81 IN. H. 811, 125 A, 262. 
Pa.—Markman v. Fred P. Bell 
Stores Co., 285 Pa. 378, 132 A. 178, 


43 ALR 862; Smith v. Harwood Elec- 
tric Co., 255 Pa. 165, 99 A 473. 

Duty to look and listen at railroad 
crossings see Railroads [838 Cyc 8381 
et ot 1000 et seq]. 

U. S.—De Honey v. er gits) 
300° ‘Fed. 696; Chicago, etc., 
v. Baldwin, 164 Fed. 826, 
630; Northern Pac. R. Co. v. Jones, 
144 Fed. 47, 75 CCA 205; Klutt v. 
Philadelphia, etc., R., Co.,. 133 Fed. 
1003 [rev on other grounds 142 Fed. 
394, 73 CCA 494]; Claus v. Northern 
SS. Co., 89 Fed. 646, 32 CCA 282. 

Ala.—Reed v. L. Hammel Dry 
Goods Co., 215 Ala. 494, 111 S 287; 
Hertz v. Advertiser Co., 201 Ala. 416, 


NEGLIGENCE 


Thus, | appreciated by 


78 S 794, LRA1918F 1387; Dwight Mfg. 
Co. v. Word, 200 Ala. 221, 75 S 979. 

Colo.—Watson v. Manitou, etc., R. 
oil 41 Colo. 138, 92 P 17,17 LRANS 
916. : 

Conn.—Geoghegan vy. Fox, 104 
Conn. 129, 182 A 408; Seabridge v. 
Poli, 98 Conn. 297, 119 A 214; Nehring 
Vv. Connecticut Co., 86 Conn. 109, 84 
A 301, 524, 45 LRANS 896, 902; Snow 
vy. Coe Brass Mfg. Co., 80 Conn, 63, 
66 A 881. 

Del.—Taylor v. Du Pont Bldg. 
Corp., 29 Del. 277, 99 A 284. 

D. C.—Greenwell v. Washington 
Market Co., 21 D. C. 298; Allis v. Co- 
lumbia University, 19 D. C. 270. 

Ga.—Louisville, etc., R. Co. v. Mc- 
Garity, 139 Ga. 472, 77 SE 630; Wil- 
liams v. Southern R. Co., 126 Ga. 710, 
55 SE 948; Western, etc., R. Co. v. 
Ferguson, 113 Ga. 708, 39 SE 306, 54 
LRA 802; Bridger v. Gresham, 111 
Ga. 814, 35 SE 677; Central R., etc., 
Co. v. Attaway, 90 Ga. 656, 16 SH 
956; Kelley v. Hines, 25 Ga. A. 186, 
102 SE 921. 

Ill.—Ennis vy. Connery, 156 Ill. A. 
554; Chicago, eéte., R. Co. v., Doyle, 
119 ci VA S308ee Culver Constr. iCos Vv. 
McCormack, 114 Ill. A. 655; Bentley 
v. Loverock, 102 Ill. A. 166; Chicago, 
etc}, Ro Co. ve, Weeks, (99. Tl. A. Ub 18 
[aff 198 Ill. 551, 64 NE 1039]; Poz- 
nanski v. Szezech, 71 Ill. A. 670; 
Baker v. Deane, 69 Ill. A. 613; Madi- 
gan v. Flaherty, 50 Ill. A. 393. 

Ind. T.—De Graffenried v. Wallace, 
2 Ind. T. 657, 53 SW 452. 

Iowa.—Huggard v. Glucose Sugar 
Benatae Co., 132 Iowa 724, 109 NW 
475. 

Ky.—Wells v. W. G. Duncan Coal 
Co., 157 Ky. 196, 162 SW 821; Berger 
v. Standard Oil Co., 126 Ky. 155, 103 
SW 245, 31 KyL 613, 11 LRANS. 238. 

La.—Foshee v. Grant, 152 La. 303, 
93 S 102; Williams v. Liberty Stores, 
Inesy 148) (a. 0 450). 8 Sugsecwatieuve 
Frawley, 52 La. Ann. 884, 27 S 339. 

Me.—Pooler v. Sargent Lumber Co., 
a3 Me. 426, 94 A 754, LRA1915F 
1125; Stanwood vy. Clanéey, 106 Me. 
72, 75 A 293, 26 LRANS 1213. 


Md.—Fulton Bldg. Co. v. Stichel, 
135 Md. 542, 109 A 434. 
Mass.—Murphy _ v. Cohen, 223 


Mass. 54, 111 NE 771; Byrne v. Bos- 
ton El. R. Co., 198 Mass. 444, 85 NE 
78; Daley v. Kinsman, 182 Mass. 306, 
65 NE_ 385; Cowen v. Kirby, 180 
Mass. 504, 62 NE 968; Kiander. vy. 
Brookline Gaslight Co., 179 Mass. 341, 
60 NE 796; Campbell v. Abbott, 176 
Mass. 246, 57 NE 462; Ramsdell v. 
Jordan, 168 Mass. 505, 47 NE 244; 
Goddard v. McIntosh, 161 Mass. 253, 
37 NE 169. 

Mich.—Leary v. Houghton County 
Tract. Co., 171 Mich. 865, 137 NW 
225, 45 LRANS 359; Larned v. Van- 
derlinde, 165 Mich. 464, 131 NW 165; 
Steger v. Immen, 157 Mich, 494, 122 
NW 104, 24 LRANS 246; Ramsay Vv. 
Hddy, 123 Mich. 158, 82 NW 127; 
Bedell v. Berkey, 76.Mich. 485, 43 
NW 308, 15*AmSR 370; Hutchins v. 


Priestley Express Wagon, etc, .Co;, 
61 Mich. 252, 28 NW 85 
Minn.—Dehn_ v. Buck, 165 Minn. 


310, 206 NW 435; Johnson vy. Ram- 
berg, 49 Minn. 341, 51 NW 1043. 

Mo.—State v. Trimble, 279 SW 60; 
Maher v. Atlantic, ete., R. Co., 64 
Mo. 267; Thompson y. Energy Constr. 
Co., (A) 295 SW 524; Katz v. North 
Kansas City Dev. Co., 215 Mo, A. 662, 
258 SW 752; Henaerson v. St. Louis, 
etc., R. Co., (A.) 248 SW 987. 

N. H.—Sevigny v. J. Spaulding, 
CLC.. (CO. . Sie Nie ddgo he cease Oe 

N. J.—Gillespie Vv. John W. Fergu- 
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to avoid injury, plaintiff, or one for whose conduct 
he is responsible, is conclusively presumed to know 
or appreciate dangers, which, under the same or 
similar circumstances, would ‘have been known or 


an ordinarily prudent person.** 


Thus knowledge, on the part of the person injured, 


son)’ Co., 78 N.J. I. 470, 74 A 460; 
Dwyer vv. New York, etc., R:/Co., 47 
Nie) la 9 

N. Y.—Weller v. Consolidated Gas 
Co., 198 N. Y. 98, 91 NE 286, 139 Am 
SR’ 798; Lynch v. Elektron Mfg. Go:, 
195 N. Y. 171, 88 NE 48; Sickles v. 
New Jersey Ice Co., 153 N. Y. 838, 46 
NE 1042; Whalen v. Citizens’ Gas 
Light Co., 151 N. Y: 70, 45 NE 363; 
Lindsley v. Stern, 203 App. Div. 615, 
197 NYS 106; Brudie v. Renault- 
Freres Selling Branch, 138 App. Div. 
112, 122 NYS 963; Burke v. Cowan, 
130 App. Div, 207, 114 NYS 505; Can- 
field v. New York Transp. Co., 128 
App. Div. 450, 112 NYS 854; Gilfillan 
v. German Hospital, etc. 115 App. 
Div. 48, 100 NYS 601; Gray v. Siegel- 
Cooper Co., 78 App. Div. 118, 79 NYS 
813; Barrett v. Lake Ontario Beach 
Impr. Co., 68 App. Div. 601, 74 NYS 
301 [rev on other grounds 174 N. Y. 
310, 66 NE 968, 61 LRA 829]; Nolan 
v. Metropolitan St. R. Co., 65 App. 
Div, 134,72 NYS 501) [aft ids Ney 
604 mem, 66 NE 1112 mem]; Fuller 
v. Dederick, 35 App. Div. 93, 54 NYS 
593; Collins v. Mooney, 25 App. Div. 
187, 49 NYS 341; Sparks v. Siebrecht, 
19) App. « Div, VL7,. 452 SNS ha oGo 
O’Dwyer v. O’Brien, 13 App. Div. 570, 
43 NYS 815; Brenstein vy. Mattson, 
10 Daly 336; Van Lien v. Scoville 
Mfg. Co., 4 Daly 554, 14 AbbPrNS 
74; Van Ness v. Murphy, 56 Misc. 
556, 107 NYS 99; Rosenthal v. United 
Dressed Beef Co., 52 Misc. 166, 101 
NYS 5382; Johnson v. Desmond, 165 
NYS 290; Ridley v. National Casket 
Co., 161 NYS 444 [aff 178 App. Div. 
954 mem, 165 NYS 1109 mem]; Ban- 
ner v. O’Meara, 110 NYS 947; Brom- 
berg v. Friend, 67 NYS 698 [aff 72 
App. Div. 633, 76 NYS 1010]. 

N. C.—Muse v. Seaboard Air Line 
R. Co., 149 N. C. 448, 68 SE 102, 19 
URANS 453. 

D.—Morrison v. Lee, 16 N. D. 

377, “113 NW 1025, 13 LRANS 650. 
Oh.—Buchtel College v. Martin, 1 
Oh. Cir. Ct. N. S. 508, 25 Oh. Cir. Ct. 


494. 
Or.—Massey v. Seller,: 45 Or. 267, 


Rita 89 7, 

Pa.—Markman v. Fred P. Bell 
Stores Co., 285 Pa. 378, 132 A’ 178, 
43 ALR 862; Murray v. Farl, 282 Pa. 
517, 128 A 436; Robb v. Niles-Bement- 
Pond Co., 269 Pa. 298, 112 A 459; 
Bomberger v. American Iron, ete., 
Co., 38 Pa. Super. 299. 

R. I.—Dubrule v. Smith, 68 A 544. 

Tex.—Worthington v, Wade, 82 
Tex. 26, 17 SW 520; Marshall, etc., 
Re. Cos. Vv, Petty, (Civ. A.) 145 Sw 
1195; Proctor vy. San Antonio St. R. 
Co., 26 Tex. Civ. A. 148, 62 SW 938. 

‘Va.—Osborne v. Pulaski pasate etc., 
Co..00) Vas LO, 2a Sheste 

Wash.—Johnson _v. Washington 
Route, Inc., 121 Wash. 608, 209 P 
1100; Gasch v. Rounds, 93 Wash. 317, 
160 P 962; Kroeger v. Grays Harbor 
Constr. Co., 83 Wash. 68, 145 P 63; 
Polk v. Spokane Interstate Fair, 73 
Wash. 610, 132 P 401; McClellan v. 
Gerrick, 48 Wash. 524, 93 P 1087. 

Wis.—Du Rocher v. Teutonia Mo- 
tor Car Co., 188 Wis. 208, 205 NW 
921, 42 ALR 1094. 

Eng. —Coyle v. Great Northern R. 
Co., L. R. 20 Ir. 409; Burns v. Hen- 
derson, 72k. (Ct. Sess. ) 697. 

B. C.—Despointes vy. Almond, 18 
Bsc. 578. 

Man.—fonseca v. Lake of the 
Woods Milling Co., 15 Man. 413. 

N. S.—Fraser v. New Glasgow, 24 
N.S. 422. 

Que.—Vézina vy. Laperle, 48 Que. 
Super. 174. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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of the defect or danger will be presumed where it 
was his duty to know it,’4 where the defective thing 
was made or construeted by him,®> or where the 
dangerous character of the thing is generally 
The fact that a person has had an op- 
portunity to learn of the defect or danger is evi- 


known.86 


dence of knowledge of it.87 
Ordinary care sufficient. 


is all that is required.’8 


“The law requires a person to 
make reasonable use of his faculties 
to observe and avoid danger, and 
conclusively presumes that he knows 
what he would have known, had he 
made ordinary use of his senses.” 
ae Honey v. Harding, 300 Fed. 696, 


[a] -Rule applied.— (1) 
into open elevator shaft. Taylor v. 
Du Pont Bldg. Corp., 29 Del. 277, 99 
A 284; Bently v. Loverock, 102 Ill. A. 
166; Stanwood v. Clancey, "106 Me. 72, 
75 A 293, 26 LRANS 1213; Daley v. 
Kinsman, 182 Mass. 306, 65 NE 385; 
State v. Trimble, 312 Mo. 322, 279 
SW 60; Katz v. ‘North Kansas City 
Dev. Co., 215 Mo. A. 662, 258 SW 752; 
Brudie v. Renault - Freres Selling 
Branch, 138 App. Div. 112, 122 NYS 
963; Gilfillan v. German Hospital, 
etc., 115 App. Div. 48, 100 NYS 601; 
Bernstein y. Mattson, 10 Daly (N. Y.) 
336; Ridley v. National Casket Co., 
161 NYS 444 [aff 178 App. Div. 954 
mem, 165 NYS 1109 mem]; Massey 
vy. Seller, 45 Or. 267, 77 P 397; Murray 
v. Earl, 282 Pa. 517, 128 A 436; Des- 
pointes v. Almond, 18 B. C. 578. (2) 
Falling into open hatchway. Claus 
v. Northern SS. Co., 89 Fed. 646, 32 
CCA 282. (3) Leaning against a de- 
fective railing. Barrett v. Lake On- 
tario Beach Impr. Co., 68 App. Div. 
601, 74 NYS 301 [rev on other 
grounds 174 N. Y. 310, 66 NE 968]. 
(4) Stepping from lighted corridor 
into a darkened stairway. De Honey 
v. Harding, 500 Fed. 696. (5) Stum- 
bling over base of weighing machine 
in rest room. Seabridge v. Poli, 98 
Conn, 297, 119 A 214. (6) Stumbling 
over obstructions in aisle of a store. 
Reed v. L. Hammel Dry Goods Co., 
215 Ala. 494, 111 S 237; Geoghegan v. 
Fox, 104°Conn. 129, 132 A 408; Wil- 
liams v. Liberty Stores, Inc., 148 La. 
450, 87 S 2383. (7) Walking through a 
doorway leading to a place of obvious 


Falling 


danger. Hertz v. Advertiser Co., 201 
Ala. 416, 78 S 794, LRA1918F 137; 
Bridger v. Gresham, 111 Ga, 814, 35 


SE 677; Steger v. Immen, 157 Mich. 
494, 122 NW 104, 24 LRANS 246; 
Dehn v. Buck, 165 Minn, 310, 206 NW 
435; Van Ness v. Murphy, 56 Misc. 
556, 107 NYS 99; Du Rocher v. Teu- 
tonia Motor Car Co., 188 Wis. 208, 
205 NW 921, 42 ALR 1094. (8) Sit- 
ting on a barrel of lye. Foshee v. 
Grant, 152- ha.’ 303,° 93 S102. (9) 
Standing on an unfastened rail while 
painting. Dubrule v. Smith, (R. I.) 
68 A 544 

84. Davidson y. Stuart, 34 Can. S. 
C. 215; McKenzie v. Lewis, 81 NS. 


408. 
85. Alexandria Min., etc., Co. v. 
Painter, 1 Ind. A. 587, 28 NE 113; 


Shuck v. Security Realty Go; 
A.) 201 SW 559. 

[a] Thus one whose injury re- 
sulted from a fall down a dark stair- 
way is negligent in relying upon 
there being a handrail, where he 
built the stairway himself a few days 
before falling, and knew that there 
was no handrail at that time. Shuck 
v. Security Realty .Co., (Mo. A.) 201 
Sw 559. 

86. Texas Co., Inc. v. Washington, 
etc., R. Co., 147 Md. 167, 127 A 752, 
40 ALR 495; Lanigan v. New York 
Gaslight Co., 71 N. Y. 2 

Railroad track as notice of danger 

_ see Railroads [33 Cyc 824]. 
, 87. Md.—Texas Co., Inc. v. Wash- 
ington, ete., R. Co., 147 Md. 167, 127 
A 752, 40 ALR 495. 


(Mo. 


- Ordinary care to ob- 
serve and appreciate danger or threatened danger 
The standard from which 


_ 


NEGLIGENCE 


Minn.—La Riviere vy. Pemberton, 
46 Minn. 5, 48 NW 406. 

Mo.—Matthews v. St. Louis Grain 
El. Co., 59 Mo. 474. 

N. Y.—Hinz v. Starin, 10 NYS 671 
[aff 124 N. Y. 639 mem, 27 NE 411 
mem]; Hinz v. Starin, 3 NYS 290. 

R. I.—Slattery v. Colgate, 25 R. I. 
220, 55 A 639. 

Can.—Hutton v. Windsor, 34 U. & 
Q. B. 487. 
oe ga eee vy. Almond, 18 B. 

[a] TIllustration.—One who has 
supervised the placing of a telegraph 
pole four or five feet into the earth, 
and knew of a subsequent grading 
down, leaving it only a foot therein, 
was held to be guilty of such con- 
tributory negligence in climbing it 
with spikes to detach the wires that 
his widow could not recover for his 
being killed by its fall. Matthews v. 
St. Louis Grain El, Co., 59 Mo. 474. 


88. Cal.—Roseberry v. Niehaus, 
166 Cal. 481, 137 P 232. 
Colo.—Campion y. Hakle, 79 Colo. 


320, 246 P 280, 47 ALR 289. 

Ill.—Craney v. Union Stock Yards, 
ete., Co., 240 Ill. 602, 88 NE 1046. 

Ind.—Kingan vy. Foster, 53 Ind. A. 
511, 102 NE 103; Green v. Eden, 24 
Ind. A. 583, 56 NE 240. 

Kan.—St. Paul F, & M. Ins. Co, v. 
Hines, 110 Kan. 4, 202 P 582. 

Mass.—McGrath vy. American Ex- 
press Co., 219 Mass. 314, 106 NE 855; 
Clark vy. "American Express Co., 197 
Mass. 160, 883 NE 365. 

Minn. —Dufty v. Stratton, 169 Minn. 
136, 210 NW 866. 

Mo.—Geninazza v. R. U. Leonori 
Auction, etc., Co., 252 SW 417. 


Mont..—Williams _ v. Hample, 62 
Mont, 594, 205 P 829. 

N. H.— Fisher v. Boston, ete, R. 
Co., a N. H. 184, 72 A 212. 

N. Y.—-Wasmer v. Delaware, etc., 


R. Co., 80 N. Y. 212, 36 AmR 608; 
Kelly v. King, 187 App. Div. 477, 175 
NYS 857; Hickman v. Schimper, 125 
ADD: Div. 216, 109 NYS 325. 

Oh. — Cleveland R.. ‘Co. -v.'Halter- 
man, 22 Oh. A. 234, 153 NE 922, 

Pa.—Markman y. Fred P. Bell 
Stores Co., 285 Pa. 378, 132 A 178, 43 
ALR 862. 

Tenn.—Hodge v. Hamilton, 293 SW 
152. 

Vt.—Le Febvre vy. Central Vermont 
R. Co., 97 Vt. 342, 128 A 211. 

Wis.—Hommel _ vy. Badger State 
Inv. Co., 166 Wis. 2385, 165 NW 20. 

89. Morrison v. Lee, 16 ND? 307, 
113 NW 1025, 13 LRANS 650, 

[a] Common knowledge or experi- 
ence the proper test.—A standard 
from which to determine the question 
as to whether plaintiff exercised 
such care aS a reasonably prudent 
person would exercise under the like 
circumstances is the common knowl- 
edge and experience of men, and not 
the scientific knowledge and experi- 
ence possessed by experts. Morrison 
v. Lee, 16 N. D. 377, 113 NW 1025, 13 


LRANS 650. 

90. U. S.—Winona vy. Botzet, 169 
Fed. 321, 94 CCA 563, 28 LRANS 
204. 


wey —Graunt v. Sunset Tel., etc., 
7 Cal. A. 267, 94 P 368. 

Peg —Wynne vy. Southern Bell Tel., 
etc., Co., 159 Ga. 623, 126 SE 388. 

Iowa.—Downing v. Merchants’ Nat. 
Bank, 192 Iowa 1250, 184 NW 722, 20 
ALR 1138. 

Kan.—St. Paul F. & M. Ins, Co. v. 
Hines, 110 Kan. 4, 202 P 582. 
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to determine whether such care was exercised is the 
care which an ordinarily prudent person would ex- 
ercise to the same end under similar circumstances.®® 
Knowledge or appreciation of danger is not im- 
puted, where, under the same or similar circum- 
stances, an ordinarily prudent person would not 
have known or appreciated the danger.?° 
to use one’s senses to discover and avoid injury will 
not defeat recovery if their employment would not 
have prevented the injury.®! 


Failure 


Md.—Pierson v. Gohr, 126 Md. 385, 
94 A 1021. 
Mass.—McDermott vy. Sallaway, 198 
pas 517, 85 NE 422, 21 LRANS 
N. H.—Sevigny v. J. Spaulding, 


ete, Co.,08L IN, “H+ 310, 9 '25 A262. 
Fisher v. Boston, etce., R. Coren N. 
ERs 4on(ee fk 212. 

N. J.—Mahnken v. Monmouth 


County, 62 N. J. L. 404,'41 A 921. 

N. Y.—Bayley  v. ‘Curtis Bros. 
Lumber Co., 124 App. Div. 496, 108 
NYS 937; Donnelly v. Cowen, 20 Misc. 
100, 45 NYS 71. 

Oh. —Pittsburgh, etc. R. Co. v. 
Fagin, 3 OhNPNS 30. 

Or.—Gentzkow v. Portland R. Co., 
pee Or, 114, 102 P 614,°135 AmSR 
_ Pa.—Fredericks y. Atlantic Refin- 
ing Co., 282 Pa. 8, 127 A615, 38 ALR 
666; Robb v. Niles-Bement-Pond Co., 
269 Pa. 298, 112 A 459; Smith v. Har- 
ane Electric Co., 255 Pa. 165, 99 A 

S. D.—Wiggins v. Pay’s Art Store, 
47 S. D. 443, 199 NW 122. 

Tenn.—Rosenbaum vy. Shoffner, 98 


-| Tenn. 624, 40 SW 1086. 


Tex.—Moreman Gin Co. v. Brown, 
(Civ. A.) 291 SW 946; aia etc., 
Tel. Co. v. Prince, 36 Tex. Civ. A. 462, 
82 SW 327. 

[a] Dlustrations.—(1) Failure of 
a truck driver to get out and see 
whether sparks which he heard fall- 
ing on a load of furniture which he 
was hauling had ignited the goods 
does not amount to contributory neg- 
ligence if under the same circum- 
stances an ordinarily prudent man 
would not have made such an investi- 
gation. St. Paul F. & M. Ins. Co. v. 
Hines, 110 Kan. 4, 202 P 582. (2) 
While common observation may teach 
that in going from one construction 
to ‘another,.as from a room into a 
hall in a building, a difference in 
level may be expected, and that steps 
may be encountered at the place of 
entry and egress, it cannot be said 
to be common knowledge that a 
change in level is usual in a single 
construction, as the floor of a hall, 
etc. Fisher v. Boston, etce., R. Co., 
75 N. H. 184, 72 A 212. (38) Twenty- 
year-old plaintiff, delivering bricks 
at a building, and continuing to un- 
load under scaffolding from which 
objects might fall, after being so 
directed by the contractor in charge 
is not guilty of negligence contribut- 
ing to injury from falling bricks. 
Pierson v. Gohr, 126 Md. 385, 94 A 
1021. (4) A person about to enter a 
business building, where the public 
is invited to enter, is not guilty of 
negligence as a matter of law in fail- 
ing to look at the floor of the vesti- 
bule or corridor before crossing the 
threshold of an open door. Downing 
v. Merchants’ Nat. Bank, 192 Iowa 
1250, 184 NW 722, 20 ALR 1138. 

{b] Old and worn steps.—One who 
is at the place of business of an- 
other at the latter’s invitation may 
use a flight of steps without being 
chargeable with negligence, where 
such use is necessary to complete 
his business, although the steps look 
old and worn, no warning having 
been given. Bayley v. Curtis Bros. 


Lumber Co., 124 App. Div. 496, 108 
NYS 937. 
91. Cleveland, etc., R. Co, v. Craw- 


ford, 24 Oh. St. 631; 15 AmR 633; 
Timmons v. Central Ohio R. Co., 6 
Oh. St. 105. 


\ 
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[§ 508] (b) Unanticipated Dangers.22 While it 
has been asserted that in determining whether one 
is guilty of contributory negligence the situation 
is to be considered in the light of circumstances 
as they actually existed, not as plaintiff viewed 
them,°* it is well established that knowledge of 
danger or threatened danger will not be unputed 
to one who is deceived by appearances calculated 
to deceive an ordinarily prudent person, nor will 
knowledge be imputed to a person who fails to look 
for danger which under the surrounding cireum- 
stances he had no reason to apprehend.®® 

[§ 509] (c) Momentary Forgetfulness. 


92. Duty to anticipate negligence 
of others see infra § 512. 

93. Missouri Pac. R. Co. v. Ha- 
vens, 164 Ark. 108, 261 SW 81. 

94. U. S—Borger v. Kane, 8 F. 
(2d) 362 [aff 12 F. (2d) 1016 mem]. 

Ill.—Fraser v. Harper House Co., 
141 Ill. A. 390. 

Iowa.—Mangan vy. Des Moines City 
R. Co., 200 Iowa 597, 203 NW 705, 41 
ALR 368. 

Mass.—Humphreys v. Portsmouth 
Trust, etc., Co., 184 Mass. 422, 68 NE 


Momen- 


vens Co., 
Engel vy. 
21, 21 AmSR 

Mo.—Crawford 


NEGLIGENCE 


Md. 208, 125 A 790; Hussey v. Ryan, 
64 Md, 426, 2 A 729, 54 AmR 772. 
Mass.—Marston 
Mass. 590, 98 NE 601; Davis v. John 
L. Whiting, etc, Co., 201 Mass. 91, 
87 NE 199; Clark y. American Ex- 
press Co., 197 Mass. 160, 83 NE 365. 
Mich.—Underwood vy. 
149 Mich. 39, 112 NW 487; 
rowyt 82 Mich. 1, 46 NW 


v. Reynolds, 


v. Kansas 
Stock Yards Co., 215 Mo. 394, 114 SW 


[8§ 508-509 


tary forgetfulness of, or inattention to, a known 
danger may, and usually does, amount to negli- 


gence.°* But forgetfulness of, or inattention to, 
such danger will not always constitute negli- 
gence.** When a person has exercised the care and 


caution which an ordinarily prudent person would 
have exercised under the same or similar circum- 


~~, 


stances, he is not negligent merely because he tem- . 


porarily forgot or was inattentive to a known dan- 
ger.°° To forget is not negligence unless it amounts 
to a failure to exercise ordinary care for one’s 
safety.°® Regard must be had to the exigencies of 


cian Gn the second floor of a business 
block, in the evening. Being unac- 
quainted with the building, and see- 
ing the physician’s sign beside a door 
Opening on the sidewalk, she entered 
the door, which was not fastened, 
and was injured by falling into the 
cellar, above which the door opened 
directly without any landing: it 
was held that such facts did not 
show that plaintiff was not in the 
exercise of ordinary care. Foren v. 
Rodick, 90 Me. 276, 38 A 175. 
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A, W. Ste- 


City 


836. : _| 1057; Langan v. St. Louis, etc. R. [b] A purchaser of soap is not re- 
Mo.—Geninazza-v. R. U. Leonori Co., 72 Mo. 392; Boehm y. General quired to test it for poisonous sub- 
Auction, etc., Co., 252 SW 417. Hlectric Co., 179 Mo, A, 663, 162 SW stances, but, where he is ignorant 
N. Y.—McRickard vy. Flint, 114 N. | 723; Glaser v. Rothschild, 106 Mo. A. | of defects therein, may assume that 
WY, 1222,°20 NE 158; 418, 80 SW 332. it is fit for use. Armstrong Packing 


Oh.—Chamber of Commerce Bldg. 
Cory, Klussman,- 2 Oh.) Cir. Ct, IN« Si) 
83,125 Oh, Cir. Ct, 728. 

Pa.—Pennsylvania R. 
35 Pa. 60, 78 AmD 322. 

Tex.—St. Louis Expanded Metal 
Fireproofing Co. v. Dawson, 30 Tex. 
Civ. A. 261, 70 SW 450. 

Vt.—Le Febvre v. Central Vermont 
Ri Co., 97, Vt. 342,.123 A211: 

Eng.—Dublin, etc., R. Co. v. Slat- 
tery,.36 App. Casi 1155, 

Ont.—McAuliffe v, Welland, 6 Ont 
WR 819 [app dism 8 OntWR 522]. 

{a]. Dlustration.—Plaintiff, who, 
after being told that the toilet which 
he was seeking was to be entered 
from a door leading from the hall- 
way, entered door and was‘ precipi- 
tated into an elevator shaft, is not 
contributorily negligent. Borger v. 
Kane, 8 KE. (2d) 362) [aff 12 F. (2d) 
1016 mem]. z 

95. U. S.—Ansonia vy. Sullivan, 
239 Fed. 296, 152 CCA 284. 

Cal.—O’Callaghan v. Bode, 84 Cal. 
489, 24 P 269; Gornstein y. Priver, 64 
Cal. A. 249, 221 P 396. 

Conn.—Skladzien vy. W. M. Suther- 
land Bldg., etc., Co., 101 Conn. 340, 
125 A 614. ‘ , 

Fla.—Southern Express Co. y. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208; J. G, Christopher Co. v. 
Russell, 63. Fla, 191,58 S 45, Ann 
Cas1913C 564. 

Ga.—Western, etc., R. Co. v. Fer- 
guson, 113 Ga. 708, 39 SE 306, 54 LRA 
802; Macon, etc., R. Co. v. Holmes, 
103 Ga. 655, 30 SE 563; Central R., 
etc., Co. v. Attaway, 90 Ga. 656, 16 
SE 956; Louisville, ete, R. Co. vy. 
Faust, 30 Ga. A. 310, 117 SE 761, 

Ill.—American Express Co. v. Ris- 
ley, 179 Ill. 295, 53 NE 558: Mellish | 
v. Thorne, 150 Ill. A. 237; Chicago 
Tel. Co. vy. Commercial Union Assur. 
Co., Ltd., 131 Ill. A, 248; Pullman 
Palace Car Co. v. Connell, 74 Ill. A. 
447. ' 
Ind,— Chicago) ete, RCo, * v. | 
Steele, 187 Ind. 358, 118 NE 824, 119 
NE 483; Rhodius v, Johnson, 24 Ind. 


Co, v. Ogier, | Co., 77 


42 NYS 554; 


Oh.—Smith y,. 


Ms =D 


Newfoundl. 549. 


Fla. 191, 
564. 
[a] 


Conn, 340, 


of deceased to 


any danger, 


A. 401, 56 NE 942. narily in the habit. of 
Ilowa.—Mangan v. Des Moines City | the main door, 

R. Co., 200 Iowa 597, 203 NW 705, 41] the house. O’Calla 

ALR 368. Cal, 489, 24 P 269. 


Kan.—Missouri Pac, R. Co, v. John- 
son, 69 Kan. 721, 77 P 576; Iola Port- 
land Cement Co. .v. Moore, 65 Kan. 
162,70 BP. 864255 

Me.—Patten v, Bartlett, 111 Me. 
409, 89 A 375, 49 LRANS 1120; Foren 
Vv, Rodick, 90 Me. 276, 38 A 175. 

Md.—Morgenstern vy. Sheer, 
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Mont.—Williams 
Mont. 594, 205 P 829, 576 
N Y.—Loughrain vy, 

App. Div. 542, 78 NYS 919; 
Peterson v. Hubbell, 12 App. Div. 38712, 
Schoonmaker vy. 
Nally, 3 Hun 415, 6 Thomps, & C. 47; 
Albert v. Bleecker St., etc, R. Co.,,.2 
Daly 389; Quirk v. Siegel-Cooper Co., 


Div, 464, 60 NYS 228]. 


OhS&CP 332, 6 OhNP 528. 
Porto Rico.—Rivera 


ete., Co., 20 Porto Rico 528, 

S. D.—Wiggins v. Pay’s Art Store, 

D. 443, 199 NW 122. 

Tenn.—HEllis y. Memphis Cotton Oil 
Co., 8 Tenn. Civ. A, 643. 

Tex.—Armstrong Packing Co. v. 
Clem, (Civ. A.) 151 SW 576. 

Va.—Appalachian 
Hale, 1383 Va, 416, 113 SE 711. 

W. Va.—¥Fowler v. Baltimore, etc., 
Ri. COs 8) Weov A, 579; Washington v. 
Baltimore, ete., R. Co., 17 W. Va. 190. 

Wis.—Coakley vy. Prentiss-Wabers 
Stove Co., 182 Wis. 94, 195 NW 388. 

Newfoundl.—Crane vy, 


“Thiisi mot contributory negligence 
to fail to look out for danger when 
there is no reason to apprehend any.” 
J. G. Christopher Co, y. Russell, 63 
197, 58 S 45, AnnCasi913¢C 


Dlustrations.—(1) One enter- 
ing an unfinished building without 
permission, and ordered to leave, is 
not negligent in his use of an un- 
lighted passway which he was di- 
rected by the owner’s workman to 
use, and in which there was a ditch Vv. 
into which he fell. 
M. Sutherland Bldg., 

125 A 614, 
there were two entr 
both of which were 
contributory negligence on the part 
enter by the smaller 
way, where there was no warning of 
although he was ordi- 


at the other 
ghan v. Bode, 84 


brakeman is not bound to anticipate 
that a guy rope will 
across the track so low as to throw 
him off the top of a car, where he is 
engaged in the disc 
lola Portland ‘Cem 
65 Kan. 762, 70 P 8 
desired to go to the office of a physi- 


harge of his duty, 
nt Co. v. Moore, 


v.-Hample,.. 62! Co. v, Clem, (Tex. Civ. A.) 151. SW 
San Pedro, ete, UR: 
161 P 971; Larned vy. 
Vanderlinde, 165 Mich. 464, 131 NW 
165; Ft. Worth, ete., R. Co. v. Robin- 
son, 3%. Tex, Civ. “A. 465, 84 SW 410 
[aff 99 Tex. 110, 87 Sw 667]; Char- 
lottesville y. Jones, 123 Va. 682, 97 


96. Hontz vy. 
Co., 173 Cal, 750, 


Autophone 


Mc- 


26 Misc. 244, 56 NYS 49 [aff 43 App.|] SE 316. " 
97. Smith vy. Southern Paes) Cox 
Newark Ice Co., 8| (Cal.) 255 P_ 500; Meindersee v. 
St Doel ae eben Lae Cal, yee 205 RP: 1078; 
v. Villa arlottesville v. Jones, , 
Porto Rico 257; Rosado v. Ponce R., | 97 SE 316. ; ‘: teri 
98. U. S.—Kane y. Northern Cent. 


R. Co., 128 U.S. 91, 9 SCt 16, 32 LL. 
ed. 339. 

Cal.—Meindersee y, 18s 
Cal. 498, 205 P 1078. 

Ga.—King y. Seaboard Air-Line R. 
Co., 1 Ga. A. 88, 58 SE 252. 

Ill.—View vy. 
Side El. R. Co., 166 Ii. 
v. Spirkel, ‘ e 

lowa.—Wheeler vy. Sioux Pav. Brick 
142 NW 400; Har- 

OtCi. te. Coma 8s 
AmSR 242. 
Murray, 8 La.—Adams vy. Bolinger, 141. La. 


BLT. 
Str ra ons, 
» J AmSR 730, 
Miss.—Meridan _ y, McBeath, 80 

yas 32 S 53. 
ebr.—Nebraska Tel. Co. v. J 3 
60 Nebr. 396, 83 NW aS re ii 
N. H.—Chickering y, Thompson, 76 
NEL Bi 


311, 82 A 839 
HUSH) TO Neet We 
303; Bes es 


Meyers, 


Power, Co, “vs 


Y.—Bassett vy, 
Schultis v. Waterbury Co., 
App. Div. 416, 187 NYS 352; 
Degnon-McLean Constr. 
App. Div. 311, 
163 N, Y. 591 
Young vy. 


Skladzien v, W. 
CLC GOs. 0 

(2) Where 
ances to a store, 
used, it was not 


aS Bee 
enn.— Knoxville vy. Cox, 103 T \ 
RSTn Ie: AARC } Miss 
-—-Briteh vy. Shele-n, 94 vt, 
119 A A eh oo 
a.—Charlottesville v, J 3 
Va. 682, 97 SE 316. see eer 
Wis.—Collins ‘vy, Janesville, 114 
Wis. 348, 87 NW 241, 1087. 
Ont.—Tessier y. Ottawa, 41 Ont, Ai 
205, 13 OntWN 234, 40 DomLR 12; 
Scriver v. Lowe, 32 Ont. 290, 21 Can: 
LTOceNotes 27. 
99. Kitsap County Transp. Co. v. 


entering by 
end of 


(3), A railway 


be stretched 


64. (4) Plaintiff 


Harvey, 15 F, (2d) 166, 48 ALR 1420: - 
' For later cases, developments and changes in the law see cumulative Annotations, same title, page'and note number. _ 


§§ 509-510] 


the situation,!—the circumstances of the particular 
Circumstances may exist under which 
forgetfulness or inattention to a known danger may 
be consistent with the exercise of ordinary care,® 
as where the situation requires one to give undivided 
attention to other matters,* or is such as to pro- 
duce hurry® or confusion,® or where conditions arise 
suddenly which are calculated to divert one’s atten- 
tion momentarily from the danger.’ 
getfulness of, or inattention to, a known danger, 
some fact, condition, or circumstance must exist 
which would divert the mind or attention of an ordi- 
narily prudent person;® mere lapse of memory is 


occasion.” 


Smith v. Southern Pac. Co., (Cal.) 
255 P 500; Meindersee v. Meyers, 188 
Cal. 498, 504, 205 P 1078; Roseberry 
v. Niehaus, 166 Cal. 481, 137 P 2382; 
Britch v. Sheldon, 94 Vt, 235, 110 A 


fae 

“Worgetfulness of a known danger 
will not always operate to prevent 
such recovery, for to forget is not 
negligence unless it shows a want of 
ordinary care.’’ Meindersee v. Mey- 
ers, supra. 

[a] Reason for rule.—“Tee pru- 
dent man is not the man who never 
forgets, who is never guilty of inat- 
tention, who never fails to think of 
any possible danger—that is the per- 
fect, the infallible man.’ Britch v. 
Sheldon, 94 Vt. 235, 239, 110 A 7. 

1. Kane vy. Northern Cent. R. Co., 
428 U.S. 91, 9. SCt 16, 32 L., ed. 339: 

2. Kane v. Northern Cent. R. Co., 
supra. 

3. Roseberry v. Niehaus, 166 Cal. 
481, 187 P 232; Britch v. Sheldon, 94 
Vt. 235, 110 A 7; Charlottesville v. 
Jones, 123 Va. 682, 97 SE 316. 

4. U. S—kKane v. Northern Cent. 
RCo 12850-"S. 915 °9 SCt 16; 32h, 
ed. 339, 2 R 

Tll.—Chicago, ete., R. Co. v. Cleve- 
land, 92 Ill. A, 308.. 


Iowa.—Ford v. Chicago, etc. R. 
Co,, 71 NW 332. 
Ky.—Louisville, ete, R. Co. v. 


oley, 49 SW 339, 20 KyL 1372, 
Con ee tse v. New York Cent., 
ete., R. Co., 42 App. Div. 548, 59 NYS 
672 [aff 166 N. Y. 626 mem, 60 NE 

107 mem]. 

; 5. tem v. Northern Cent. R. Co., 
128 U. S. 91, 9 SCt 16, 32 L.. ed. 339, 
Kitsay County Transp. Co. v. Harvey, 
15 F. (2d) 166 48 ALR 1420; Rever 
y. Alsace Tp., 49 Pa. Super. 465. 

. [a] An aged woman intent on dis- 
embarking injured by a fall from a 
raised platform when leaving her 
seat on a steamship on the arrival 
of the ship at her destination is not 
necessarily guilty of contributory 
negligence because She ‘had observed 
the raised platform at the time she 
entered the _ seat. Kitsap County 


Transp. Co. v. Harvey, 15 F. (2d) 
166, 48 ALR 1420. 
6 Kane v. Northern Cent, R. Co., 


128 U.S. 91, 9 SCt 16, 32 L. ed. 339; 
View v. Metropolitan West Side El. 
RCo... 166 ally A. 154; Seriver’ v- 
Lowe, 32 Ont. 290, ene 

{a] Dlustration.—Plaintiff, who 
was injured, by falling into the base- 
ment while endeavoring to reach a 
toilet maintained by defendant, was 
not guilty of contributory negligence, 
it appearing that the arrangement of 


doors was such that he might read- }, 


ily mistake the door leading into the 


basement for that leading into the} 


toilet, and this notwithstanding there 
was sufficient light to have enabled 
‘him to have avoided the injury if he 
had been anticipating danger. View 
v. Metropolitan West Side El. R. Co., 
166 Ill. A. 154. ; : 

7. Wheeler v. Sioux Pav. Brick 
Co., 162 Iowa 414, 142 NW 400; Char- 
lottesville v. Jones, 123 Va. 682, 97 
SE 316. 

8.. Sanderson v. Chicago, ete, R. 
Co., 167 Iowa 90, 103, 149 NW 188; 
Wallace v. Central Vermont R. Co., 
18 NYS 280 [rev on other grounds 
TSSOON os Toe) Ook INE LOGO] ert; 


/uette, 


NEGLIGENCE 


To excuse for- 


Worth, etc., R. Co. v. Robinson, 37 
Tex. Civ. A. 465, 84 SW 410 [aff 99 
Tex. 110, -87 SW 667]; Britch v. Shel- 
Gn, 694 Vits1235; 1 PhO A 7. 

“Before a party can be excused in 
the doing of that which constitutes 
negligence, on the ground that his 
attention was diverted from himself 
and his peril, there must be some 
showing of the existence of some 
fact, condition or circumstance which, 
under the circumstances usually and 
ordinarily has the effect of divert- 
ing the mind from a viligant [vigi- 
lant] Supervision of the physical be- 
ing placed in and under its control.” 
Sanderson v. Chicago, etc., R. Co., 
supra, 

9. Britch v. Sheldon, 94 Vt. 235, 
120 sAGINs 

10. Cal.—Hontz v. San Pedro, etce., 
R. Co., 173 Cal. 750, 161 P 971; Reyn- 


'olds v. Los Angeles Gas, ete., Co., 162 


Cal. 327, 122 P 962, 39 LRANS 896, 
AnnCasl1913D 34; Jacobson y. Oak- 
land Meat, etc., Co., 161 Cal. 425, 119 
P 653, AnnCas1913B 1194; Brett v. 
Frank, 153 Cal. 267, 94 P 1051; Davis 
v. California St. Cable R. Co., 105 Cal. 
131,38 P 647. 

Ind.—Clark v. Huntington, 74 Ind. 
A. 437, 127 NB 301, 128 NE 453. 

Iowa.—Sanderson vy. Chicago, etc., 


R. Co., 167. lowa 90, 149 NW 188; 
Miller v. White Bronze Monument 
Co., 141 Iowa 701, 118 NW 518, 18 


AnnCas 957, 

N. Y.—Wallace v. Central Vermont 
R. Co., 18 NYS 280 [rev on other 
grounds 138 N. Y. 302, 33 NE 1069]. 

Tex.—Ft. Worth, etc., R. Co. v. 
Robinson, 37 Tex. Civ. A. 465, 84 SW 
410 [aff 99 Tex. 110, 87 SW 667]. 

[a] TIlustration.—An old woman 
who absent-mindedly stepped into an 
open ditch near her house, with 
knowledge thereof, was guilty of con- 
tributory negligence. Reynolds v. 
Los Angeles Gas, etc., Co., 162 Cal. 
327, 122 P 962, 39 LRANS 896, Ann 
Cas1913D 34. 

Other illustrations see Master and 
Servant § 1052; Municipal Corpora- 
tions §§ 185414, 1855, 1861. 

11. U. S.—Frank y. Suthon, 159 
Fed. 174; Hastorf v. Hudson River 
Stone Supply Co., 110 Fed. 669 [aff 

212 Ada. 


114 Fed. 1019, 52 CCA 566). 
Ala,—Thierry v. Oswell, 
418, 102 S 903; O’Brien v. Tatum, 84 
Ala. 186, 4 S 158. 
Del.—Shockley v. McCullough, 25 
Del. 504, 82 A 144, 
D, C.—Seavers vy. Lisner, 41 App. 


183. 

Md.—State v. Emerson, etc., Coal 
Co., 150 Md. 429, 133 A 601. 

Mich.—Klimowiczy v. Parker, 166 
Mich. 203, 131 NW 526. 

Minn.— Swanson v. Boutell, 95 


Minn. 138, 103 NW 886. 

Oh.—Norfolk, etc., R, Co. v. Cramer, 
81 O. C. A: 167; Mercer v. White, 11 
On’ Clr -CtAN, S\ 140). 380° Oh, 'Cir,,,Cti 
487 


Pa.—Cazzulo v. Holscher, 261 Pa. 
447, 104 A 680. 

Eng.—Caswell v. Worth, 5 E. & B. 
849, 85 ECL 849, 119 Reprint 697. 
Can.—Royal Hlectric Co. v. Paq- 
385 Can. S, C. 202; Roberts v. 
Hawkins, 29 Can. S. C, 218. 

Ont.— Grieve v. Ontario, 
Steamboat Co., 4 U. C. C. P. 387. 

Que.—Fortier v. Lauzier, 14 Que. 


etc., 
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' not sufficient,? and, if, under the same or similar 
circumstances, an ordinarily prudent person would 
not have forgotten or have been inattentive to the 
danger, such conduct constitutes negligence.’ 

[§ 510] (d) Warnings or Notices of Danger. One 
is guilty of negligence if he exposes himself or his 
property to danger in disregard of warnings!! or 
notices of the danger from which the injury arose,!? 
when an ordinarily prudent person similarly situ- 
ated would not have incurred the danger. 
order to be proper for consideration in this con- 
nection the warning must be sufficiently definite to 
inform him of the danger!? and must be given in 


But in 


Super, 359. 

[a] Dlustrations.—(1) A workman 
employed by a contractor in repair- 
ing elevator shafts, who was warned 
of the danger’from moving elevators, 
and who, after working: for four 
hours, seeing the car descend and 
ascend a number of times, placed 
his head inside the elevator shaft 
with the moving pulleys and plun- 
gers in full view, was guilty of neg- 
ligence which precludes his recovery 
for injuries from the owner of the 
building. Seavers v. Lisner, 41 App. 
(D. C.) 183. (2) One was guilty of 
négligence, who, looking for work, 
went on private premises of another, 
and was injured by a wagon driven 
on a private track on the premises 
where he stood with his back to the 
track, but saw the wagon coming, 
and made no effort to step out of 


'danger as the wagon passed him on 


a curve in the track, although he was 
warned of the danger of the wagon 
running over him. Klimowiezv v. 
Parker, 166 Mich. 203, 131 NW 526. 
(3) In action for death of plaintiff's 
husband, in the employ of one con- 
tractor, by the fall of a large stone, 
placed by another contractor, under 
which deceased was working, de- 
ceased was guilty of contributory 
negligence where he had been warned 
not to work under the stone until the 
mortar should dry. Cazzulo v. Hol- 
scher, 261 Pa. 447, 104 A 680. (4) 
Where. the owner of a burned build- 
ing, desiring to demolish a wall with 
dynamite, secures the consent of the 
street commissioner, and _ stretches 
ropes for the purpose of keeping pe- 
destrians at a safe distance, and a 
young man, cautioned by policemen 
and firemen of the object of the 
ropes, goes under them and up the 
street through curiosity to a point 
nearer the building, and is hit with 
a brick, when if he had kept outside 
the ropes he would have ‘been safe, 
the owner and his contractor who put 
off the blast are not liable. Mercer 
v. White, 11 Cay Cir. Ct. N. S. 140, 30 


LOhm Cirsi@t, 


Other illustrations see Carriers 
§ 1487; Explosives § 33; Master and 
Servant §§ 1112-1114; Railroads [33 
Cyc 828]. 

12, Bass.) vi) Reitdorf,. 25° Ind. A’ 
650,58 NE 95; Preis v. Hazard Mfg. 
Co., 209 Pa, 276, 58 A 474: ) 

{a] Rule applied.—Where plain- 
tiff, as a driver for certain lumber 
dealers, was directed to deliver a 
load to defendant, and did not go into 
the building by the ordinary en- 
trance, but went in through a door at 
which ‘goods were unloaded from 
cars, on which was a notice forbid- 
ding persons to enter, and _ “(fell 
through an unguarded open space in 
the floor, he could not recover against 
the owners of the building. Greis v. 
ezaee Mfg. Co., 209 Pa, 276, 58 A 
474. 

13. T. A. Gillespie Co.: v. Cum- 
ming, 62 N. J. L. 370, 41 A 698, 868; 
Shilagi vy. Degnon-McLean Contract- 
ing? Con “T1-Apps, Ding ibe vibeaNtyS: 
540 [aff 173 N. Y. 625 mem, 66 NE 
1116 mem]. 

[a] Dlustration.—A person who, 
while walking along a_ sidewalk, 
stops opposite to the place where a 
gas pipe in the center of the street’ 
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time for him to escape it.14 


[§ 511] d. What Constitutes Ordinary Care. 
dinary care is such care as an ordinarily prudent 
person would have exercised under the same or simi- 
lar circumstances to avoid injury.'® 
by which conduct for which plaintiff is responsible 


is being cut, is not guilty of con- 
tributory negligence merely because 
he fails to move when warned that 
he is in a dangerous place, the fact 
that it was dangerous not being ap- 
parent to him, and the reason why it 
was dangerous not being explained 
to him. Shilagi v, Degnon-McLean 
Contracting Co., 71 App. Div. 152, 75 
NYS 540 [aff 173 N. Y. 625 mem, 66 
NE 1116 mem]. 

14. O’Callaghan vy. Bode, 84 Cal. 
489, 24 P 269; Osborne v. Jenkinson, 
100 Iowa 432, 69 NW 548; Woolley v. 
Scovell, 3 M. & R. 105. 

15. U. S—W. & A. Fletcher Co. v. 
v. Hagsman, 285 Fed. 345; New York, 
ete., R. Co. v. Thierer, 221 Fed. 571, 
137 CCA 295. 

Ala.—_Simmerman v. Hills Creek 
Coal Co., 170 Ala. 553, 54 S 426. 

Ark.—St. Louis Southwestern R. 
Co. v. Burdg, 93 Ark. 88, 124 SW 239. 

Cal.—Dufour v. Central Pac. R. Co., 
67 Cal. 319, 7 P 769; Lloyd v. Boule- 
vard Express, 79 Cal. A. 406, 249 P 
837. 

Colo.—Rocky Mountain Fuel Co. v. 
Tucker, 72 Colo. 308, 211 P 383. 

Conn.—Andrews v. Dougherty, 96 
Conn. 40, 112 A 700. 

Del.—Elliott v. Wilmington City R. 
Co., 22 Del. 570, 73 A 1040; Smithers 
v. Wilmington City R. Co., 22 Del. 
422, 67 A 167; Parvis v. Philadelphia, 
etc., ECOL, 13 Del. 436, 17 A 702; 
Reiss v. Wilmington City R. Co., 
(Super.) 67 A 153. 


Fla —J. G. Christopher Co, v. Rus- } 


sell, 63 Fla. 191, 58 S 45, AnnCas 
1913C 564. 

Ga.—Wyne v. Southern Bell Tel., 
etc., Co., 159 Ga. 623, 126 SE 388. - 

Ill.—Chicago Union Tract. Co. v. 
Chugren, 209 Ill. 429, 70 NE 573; Chi- 
cago City R. Co. v. O’Donnell, 208 Ill. 
267, 70 NE 294; De Scheppers v. Chi- 
CALO, CCG, mun COy, dad, LIL CAC 298% 
Leighton, etc., Steel Co. v. Snell, 119 
Tll. A. 199; Belleville v. Hoffman, 74 
Ill. A. 503; Kammerer vy. Callagher, 
58 Ill. A. 561. 

Ind.—Meredith v. Reed, 26 Ind. 334, 
336; Toledo, etc., R. Co. v. Goddard, 
25 Ind. 185: Guion v. Terre Haute, 
ete., Tract. ’Co., 82 Ind. A. 458, 143 
NE 20; Watt v. Mishawaka Paper, 
etc., Co., 53 Ind. A. 682, 99 NE 1029; 
Ft. Wayne v. Mellinger, 22 Ind. A. 
191, 53 NE 426. 

Iowa.—Zellmer v. Hines, 196 Iowa 
428, 192 NW 281; Lutz v. Davis, 195 
Iowa 1049, 192 NW 15. 

Ky.— McLaughlin  v. Louisville 
Electric. Light Co., 100 Ky. 173, 37 
SW 851, 18 KyL 693, 34 LRA 812. 
Pe Ss aaa aa v. Pote, 117 Mass. 

Minn.—Griggs v. Fleckenstein, 14 
Minn. 81, 100 AmD 199. 

Mo.-- Buckner v. Stock Yards 
Horse, ett., Co., 221 Mo. 700, 120 SW 
766; Meyers v. Chicago, etc., R. Co., 
103 Mo. A. 268, 77 SW 149; Fowler v. 
Randall, 99 Mo. A. 407, 73 SW 931. 

N. H.—Byron Vv. Boston, Ctr, Eee 
Co., 136 A 250; Sevigny v. a}. Spauld- 
ing, ete. Cou Si. Ne) E811) 2126. A. 


N. Y.—Salter vy. Utica, etc., R. Co., 
88 N. Y. 42; Stackus v. New York 
Cent., etc., R. Co., 79 N. Y, 464; Kel- 
logg v. New York Cent., etc., R. Co., 
WON, Nee il25. Bero Vv. Buffalo, etc., R. 
Co., 22 N. Y. 209, 78 AmD 178: Mc- 
Donnel vy. Henry Elias Brewing Cois 
16 App. Div. 228, 44 NYS 652. 

N. C.—Asbury y. Charlotte Electric 
R., etc., Co., 125 N. C. 568, 34 SE 654. 

N. D.—Heekman v. Evenson, Neen 
D. 173, 73 NW 427. 

Oh.—Toledo v. McNamara, 12 Oh. 
Cir.-Ct. N.S. °204,)31, Oh., Cir, Ct...383;; 


NEGLIGENCE 


[§§ 510-511 


is measured by the conduct of an ordinarily prudent 


Or- 


The standard 


Gawlack v. Michigan Cent. R. Co., 11 
OhwCir! <CtH6905 OhtCineDeo pete: 

Okl.—Midland Valley R. Co. Vv. 
White, 109 Okl. 60, 234 P 762; Pitts- 
burg County R. Co. Vv. Palmer, 104 
Okl. 65, 230. P 256; 

S. C.—Dobson v. Seaboard Air Line 
R. Co., 90 S. C, 414, 73 SE 875. 

Tex.—Gulf, ete., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 
538; Missouri, etc., R. Co. v. Long, 
(Civ. A.) 293 SW 184: Schawe v. Ley- 
endecker, (Civ. A.) 269 Sw 864; Gulf 
Pipe Line Co, v. Clayton, (Civ. A.) 150 
SW 268; Marshall, etc., R. Co. v. 
Petty, (Civ. A.) 145 SW 1195; Accousi 
v. G. A. Stowers Furniture Co., (Tex. 
Civ. A.) 87 SW 861; San Antonio, etc., 
R. Co. v. Lester, (Civ, A.) 84 SW 401; 
Pecos, ‘eter, Ri v. Reveley, 24 
: 293° 58 SW 845; La 
Prelle v. Fordyce, 4 Tex. Civ. A, 391, 
23 SW 453. 

Wash.—Hull v. Seattle, ete., R. Co., 
60 Wash, 162, 110 P 804; Williams v. 
pa Lumber Co., 41 Wash. 338, 83 
P ? 

W. Va.—Normile v. Wheeling 
Tract. Co., 57 W. Va, 132, 49 SE 1030, 
68 LRA 901; Dimmey v. Wheeling, 
Hae Revo at Wi Var 3 2eabio ALT EY 
292. 

“The courts have defined ordinary 
care as such care as ordinarily pru- 
dent persons would have exercised 
under the same or similar circum- 


stances.” -New York, etc., R. Co. v. 
deer 221 Fed. 571, 574, 1837 GCA 
oO. 


[a] Other definitions.—(1) ‘That 
degree of care which may reasonably 
be expected from one in his situa- 
tion.” Beers v. Housatonuc R. Co., 
19 Conn. 566. (2) “That degree of 
care which an ordinary, careful and 
prudent person would exercise under 
the circumstances.” Larsh v. Des 
Moines, 74 Iowa 512, 514, 38 NW 3884. 
(3) “That care and foresight which 
men of ordinary prudence are ac- 
customed to employ, and ~° which, 
placed in like circumstances. . 
they probably would have employed. ” 
Johnson v. Hudson River R. Co., 13 N. 
Y. Super. 633, 646 [aff 20 N. Y. 65, 75 
AmD 375]. (A) An instruction that 
deceased was bound to exercise ordi- 
nary care, such care aS a person of 
average prudence would. exercise 
under like circumstances, and if a 
person of average prudence, put ex- 
actly in the place he was, possessed 
of the same knowledge and means of 
knowledge of the danger and means 
of avoiding it, would or might have 
done as he dia, he is without eet 
is correct. Davis v. Concord, etce., 
Co., 68 N. H. 247, 44 A 388 

[b] The test of ordinary care is 
what ordinary prudence would sug- 
gest. Simmerman vy. Hills Creek Coal 
Co., 170 Ala. 558, 54 S 426. 


“Ordinary care” as synonymous 


with “reasonable care’ see supra 
§ 51. 
16. U. S.—National L. Ins. Co. v. 


McKenna, 226 Fed. 165, 141 CCA 163. 
Ark.—Missouri, ete, R. Co. vy. 
Clayton, 97 Ark. 347, 1383 Sw 1124. 
Cal.— Pruitt v. San Pedro, ete., R. 
Co., 161 Cal. 29, 118 P 223, 36 LRANS 
331; Evers v. Stratton, 71 Gal, A: 
448, 235 P 666; Gornstein vy. Priver, 
64 Cal. A. 249, "221 P 396, 
Ga. —Wynne v. Southern Bell Tel., 
etc., Co., 159 Ga. 628, 126 SH 388. 
I1l.—Rosenthal v. Chicago, etc., R. 
Co., 255 Ill. 552, 99 NE 672; Erickson 
y, American Well Works, 196 Til. A. 
Ind.—William Laurie Co, v. McCul- 
lough, 174 Ind. 477, 90 NE 1014, 92 
NE 3387, AnnCas1913A 49. 


person under the same or similar circumstances, 
and not that of an ordinarily prudent person 
generally!’ or that of a very cautious person.’® 
| There is*no want of ordinary care if no act is done 
or omitted by: plaintiff, or one for whose conduct 


g,t6 


Me.—Rosenberg v. Chapman Nat. 
Bank, 139 A 82. 

Mass. — Frost. v. McCarthy, 200 
Mass. 445, 86 NE 918. 

Nebr.—Missouri Pac. R. Co. v. Fox, 
60 Nee 531, 83 NW 744. 

N. H.— Sevigny v. J. Spaulding, 


etc., Co., 81 N. H. 311, 125 A 262. 
N. D.——Morrison vy. Lee, 16° Nz DD: 
377, 113 NW 1025, 13 LRANS 650. 


Or. —Dippold v. Cathlamet Timber 
Co., 111 Or. 199, 225 P 202; Marsters 


v. Isensee, 97 Or. 567, 192 P 907; 
Strang v. Oregon-Washington R., 
eteis (Co. 283) VOre® 644):(163..-P abhi Sks 


Jackson v. Sumpter Valley R. Co., 50 
Or455, 7936P73 66. 

Pa.—Kramer v. Standard Steel Car 
Co., 281 Pa. 348, 126 A 800; Smith v. 
Harwood Electric Co., 255 Pa, 165, 99 
A 4738. ‘ 

S. C.—Dobson v. Seaboard Air Line 
R!: Co:,*90-S..Cm 414; 73SE $75. 

Tex.—Koons v. Rook, (Commn, A.) 
295 SW 592 [aff (Civ. A.) 289 SW 
1077]; Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864; Marshall, etc., R. Co. 
v. Petty, (Civ. A.) 145 SW 1195: 
Louisiana, etc., Lumber Co, v. Brown, 
50) Tex...’ Civ: GAs 4827-1098 SW 950% 
Texas, etc., R. Co. v. Johnson, 48 
Tex, (Civ. ‘Al 1135/7106. SWito sion, 
Louis Southwestern R. Co. v. Everett, 
40 Tex. Civ. A. 285, 89 SW 457; Mis- 
souri, etc., R. Co. v. Wylie, (Civ. A.) 
26 SW 85. 

Utah.—Wilkinson v. Oregon Short 


Line, Ri Co. 35 Utah= 210, 7994 
466. 
Wash.—Poole’s Seed, etc., Co. Vv. 


Rudene, 117 Wash. 150, 200 P 1104; 
Pinckard v. Pease, 115 Wash. 282, 
197 P 49; Hull v. Seattle, etc., R. Co., 
60 Wash. 162, 110 P 804. 

Wis.—Berg v. Milwaukee, 83 Wis. 
599, 53 NW 890. 

[a] “The standard (1) fixed by 
the law for the guidance of the courts 
in considering the conduct of one 
who is charged with negligence is the 
conduct of a person of ordinary pru- 
dence and senses, under the given 
circumstances.”’ Dobson v. Seaboard 
Air Line R. Co., 90 S. C. 414, 418, 73 
SE 875. (2) “The established stand- 
ard is whether, taking everything 
into account, the act is one which the 
common sense of mankind  pro- 
nounces want of such prudence as 
the ordinarily careful person would 
use in a like situation.’”” Wynne v. 
Southern Bell Tel., etc., Co., 159 Ga. 
623, 629, 126 SE 388. 

{b] Knowledge and experience of 
experts not the standard.—The stand- 
ard from which to determine the 
question as to whether plaintiff ex- 
ercised such ‘care’ as a reasonably 
prudent person would exercise under 
the like circumstances is the common 
knowledge and experience of men, 
and not the scientific knowledge and 
experience possessed by experts. 
Morrison v.. Lee, 16 N. D. 377, 113 
NW 1025, 13 LRANS 650. 

[e] Servant’s failure to comply 
with master’s rules is not per se neg- 
ligence as to a third person injuring 
him. Kramer v. Standard Steel Car 
Co., 281 Pa. 348, 126 A 800, 

a Ark,—Missouri, ete aR. Co. iv 
Clayton, 97 Ark. 347, 133 SW 1124. 

Til.—Rosenthal v. ‘Chicago, etc.,.R. 
Co., 255 Ill. 552, 99 NE 672. 

Ind.— William’ Laurie Co. v. Mc- 
Cullough, 174 Ind. 477, 90 NE 1014, 
92 NE 337, AnnCasi913A 49. 


Mass.—Frost Vi) MeCarthy,/ .200 
Mass. 445, 86 NE 918. 
Tex.—Missouri, ete. i2R,, 160, ev. 


Wylie, (Civ. A.) 26 SW 85. 


18. Evers vs, Stratton, 71 Cal. A. 


448, 235 P 656. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 511] 


plaintiff is responsible, which an ordinarily pru- 
dent person, similarly situated, would not have done 
Plaintiff’s best judgment is not the 
test of ordinary care,?° and if his conduct involved 
a risk of injury which an ordinarily prudent per- 
son similarly situated would not incur, he may be 
guilty of contributory negligence, even though he 
believed that he would escape injury.?4 
Compliance with statutory requirements ‘is not 
The situation may be 
such as to make additional precautions necessary.?* 
A mere error of judgment is not negligence: if 
an ordinarily prudent man would have made the 


or omitted.9 


necessarily ordinary care.?? 


same error.”4 


Ordinary care is relative, and not absolute,” and, 
being relative, is dependent upon the circumstances 
Care commensurate with 


of each particular case.?® 


19. Chicago, etc., R. Co. v. Fenn, 
3 Ind. A. 250, 29 NE 790; Jackson v. 
Sumpter Valley RCo: 560 Or. 455, 93 
P 356; Gulf Pipe Line "Co. v. Clayton, 
(Tex. Civ. A.) 150 SW 268. 

20. Sevigny v. J. Spaulding, etc., 
Co., 51 N. H. 311, 125 A 262; Berg v. 
Milwaukee, 83 Wis. 599, 53 NW 890. 

21. Muldowney v. Illinois Cent. R. 
Co., 36 Iowa 462; Lanigan v. New 
York Gaslight Co., 71 N. Y. 29. 

22. Rabe v. Western Union Tel. 
Co., 198 Cal. 290, 244 P 1077; Hansen 
v. Kemmish, 201 Iowa 1008, 208 NW 
277, 45 ALR 498; Moore v. Hart, 171 
Ky. 725, 188 SW 861. 

Effect of failure to comply with 
tla requirements see infra 

23. Rabe v. Western Union Tel. 
Co., 198 Cal. 290, 244 P 1077; Hansen 
v. Kemmish, 201 Iowa 1008, 208 NW 
277, 45 ALR 498; Moore v. Hart, 171 
Ky. 725, 188 SW 861. 

24. Williams Est. Co. v. Nevada 
has Min. Co., 45 Nev. 25, 196 P 

25. Cal.—Rabe v. Western Union 
Tel. Co., 198 Cal. 290, 244 P 1077; 
Pruitt v. San Pedro, etc., R. Co., 161 
Cal. 29, 118 P 223, 36 LRANS 381. 

Md.—Chesapeake, etc., Tel. Co. v. 
Merriken, 147 Md. 572, 128 A 277, 41 
ALR 763; Siejak v. United R., etc., 
Co., 135 Md. 367, 109 A 107. 

N. J.—Quinn v. West Jersey, etc., 
R. Co., 78 N. J. L. 5389, 74 A 456. 

N. C.—McLamb v. Wilmington, 
etc., R. Co., 122 N. C. 862, 29 SE 894. 

Wash.—Birrell v. Great Northern 
R. Co., 61 Wash. 336, 112 P 362, Ann 
Cas1912B 1239. 

26. U. S.—Tacoma R., etc., Co. v. 
Hays, 110 Fed. 496, 49 CCA 115. 

Cal.—Pruitt v. San Pedro, etc., R. 
re 161 Cal. 29, 118 P 223, 36 LRANS 
331. 

Conn.—Beers v. Housatonuc R. Co., 
19 Conn. 566. 

D. C.—George A. Fuller Co. v. Mc- 
Closkey, 35 App. 595. 

Ill. Riordan v. Chicago City R. 
Co., 178 Ill. A. 323; Chicago, etc., R. 
Co. v. Thomson, 128 Ill. A. 594; Shon- 
inger Co. v. Mann, 121 Ill. A. 275 [aff 
2a Ill, 242, 76 NE 354, 3 LRANS 
1097]. 

Md.—Isaac Benesch & Sons, Inc. v. 
Ferkler, 139 A 557; Chesapeake, etc., 
Tel. Co. v. Merriken, 147 Md. 572, 128 
A 277, 41 ALR 763; Siejak v. United 
nS éte., Co., 135 Mad. 367, 109 A 107. 

Mo.—Byerley v. Metropolitan St. 
Re Co.,6172) Mo. A. 47.0;' 158 Sw 413. 

N. J.—New Jersey Cent. R. Co. v. 
Moore, 24 N. J. L. 824. 

N. Y.—Johnson v. Hudson yer e 
Co., 13 N. Y. Super. 633 [aff 20 N 
65,.75 AmD 3875]. 

N. C.—McLamb v. Dae any etc., 
R. Co., 122 N. C. 862, 29 SE 894. 

Wash.—Pinckard  v. Dates! 115 
Wash. 282, 197 P 49; North Coast 
Power Co. v. Cowlitz, éte., R. Co., 108 
Wash. 591, 185 P 615; Birrell v. Great 
Northern R. Co . 61 Wash. 336, 112 
P 362, poe ae eee 1239. 

27. Cal.—Gregg Western Pac. 
R. Co., 193 Cal. Fo 223 P 553; An- 


NEGLIGENCE — 


quired.?7 


attained.*3 


[45 C.J.] 953 


the hazards and dangers to be encountered is re- 


All the surrounding circumstances are to be con- 
sidered in determining whether plaintiff, or one 
for whose conduct plaintiff is responsible, exercised 
ordinary care to avoid the injury complained of,?® 
including the exigency under which he acted,?° his 
knowledge, actual or imputed, of the danger which 
he incurred,*° his conduct prior to the accident 
as well as at the time of the injury,*+ the nature 
of the risk incurred,** and the end sought to be 
The age, sex, and physical condition 
of the person injured may be taken into considera- 


tion in determining whether plaintiff has used ordi- 


ence.*6 


derson v. Southern California Edison 
Co., TTCal, A} 328,:'246' BP 559. 

Del.—Elliott v. Wilmington City R. 
Co., 22 Del. 570, 73 A 1040; Parvis v. 
Philadelphia, etc., R. Co., 13 Del. 436, 
17 A 702. 

Ill.—Dickson v. George B. Swift 
Co., 238 Ill. 62, 87 NE 59 [aff 142 Ill. 
A, 655]; Loettker v. Chicago, R. Co., 
150 Ill. A. 69; City Water Works v. 
Lane, 122 Ill. A. 427; Chicago, etc., 
R. Co. v. Willard, 111 Ill. A. 225; 
Spring Valley v. Gavin, 81 Ill. A. 456. 

Ind.—Nave v. Flack, 90 Ind. 205, 46 
AmR 205; Meredith v. Reed, 26 Ind. 
334; Guion v. Terre Haute, etc., 
Tract. Co., 82 Ind. A. 458, 143 NE 20; 
Ackerman y. Pere Marquette R. Co., 
58 Ind. A. 212, 108 NE 144; Indian- 
apolis Tract., etc., Co., v. Crawley, 51 
Ind. A. 357, 96 NE 392. 

Md.—Merrifield v. C. Hoffberger 
Co., 147 Md. 134, 127 A 500. 

Mass.—McCarthy v. Morse, 197 
Mass. 332, 83 NE 1109. 

Nebr.—Missouri Pac. R. Co. v. Fox, 
60 Nebr. 531, 83 NW 744. 

N. H—Davis v. Concord, etc., pais 
Co., 68 N. H. 247, 44 A 388. 

N. Y.—Hart v. Delaware, etc., R. 
Co., 22 NYS 3. 

Va. —Appalachian Power Co. v. 
Hale, 133 Va. 416, 423, 113 SE 711. 

Wash.—North Coast Power Co. v. 
Cowlitz, etc., R. Co., 108 Wash. 591, 
185 P 615. 

Wis.—Schmidt v. Franklin, 164 
Wis. 128, 159 NW 724. 

“Negligence and ordinary care 
relative terms and depend upon 
circumstances or necessities of the 
occasion. What is ordinary care un- 
der one state of facts under different 
conditions might be negligence. The 
care required must be in proportion 
to the danger to be avoided. The 
greater the danger the greater must 
be the care.’”’ Appalachian Power Co, 
v. Hale, supra. 

[a] ason for rule.—‘‘The quan- 
tum of care used by persons of ordi- 
nary prudence, when acting as such, 
is in proportion to the dangers to be 
avoided, and the injuries that may 
result, if such care is not observed.” 
Guion v, Terre Haute, etc., Tract. Co., 
82 Ind. A. 458, 148 NE 20, 21. 

[b] ‘Thus a street cleaner working 
in a dangerous place, pushing a 
shovel pan along a track, which work 
gives rise to noises which deprived 
him of his sense of hearing, must 
make greater use of his other facul- 
ties to observe and appreciate danger 
than might ordinarily be sufficient. 
Indianapolis Tract., etc., Co. v. Craw- 
ley, 51 Ind. A. 357, 96 "NE 392. 

[c] Degree of care required to 
constitute “ordinary care” of a horse 
depends upon the character and dis- 
position of the animal. Meredith v. 
Reed, 26 Ind. 334. 

23. U. S.—Grand Trunk R. Co. v. 
Maite 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 

sre om ager, etc., R, Co. 
ton, 97 Ark. 347, 133 SW 1124, 

Cal.—Gregg v. Western Pac. R. Co., 
193 Cal. 212, 223 P 553; Curran v. 


are 
the 


. Clay- 


nary care,** as well as his intelligence®® and experi- 
But a person’s habits of life as to care and 


Earle C. Anthony, Tbe Caliieas 
462, 247 P 236. 
Conn.—Andrews v. Dougherty, 96 
Conn, 40, 112 A 700. 
Ill.—Rosenthal v. Chicago, etc., R. 
Co., 255 Ill. 552, 99 NE 672; Dickson 
v. George B. Swift Co., 238 Tl. 62, 87 


NE 59. 
Md.—Baltimore, IRA COLnav. 
49 Nev. 


Inc., 


etc., 
Davis, 137 A 30. 

Nev.—Nicora v. -Cerveri, 
261, te P 897. 

N. D.—Davy v. Great Northern R. 
Co., 21 N. D. 48, 128 WW 311. 

Tex, —Galveston, Cio RoR eC Our Ws 
Wagner, (Civ. A.) 291 SW 664; Texas, 
etc., R. Co. v. Johnson, 48 Tex. Civ. 
A. 135, 106 SW 1773. 

Wash. —FPoole’s Seed, etc., Co. v. 
Rudene, 117 Wash. 150, 200 P 1104; 
Hull v. Seattle, etc., R. Co., 60 Wash. 
162, 110 P 804. 

Wis.—Lauson v. Fond du Lac, 141 
Wis. 57, 123 NW 629, 135 AmSR 30, 
25 LRANS 40. 

29. U. S.—National L. Ins. Co. v. 
Merenna, 226 Fed. 165, 168, 141 CCA 

Ga.—Bryant.v. Georgia R., etc., Co., 
162 Ga. 511, 134 SE 319. 

Iowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 Iowa 498, 156 
NW 721. 

Mass.—Pomeroy v. Westfield, 154 
Mass, 462, 28 NE 899, 

Mo.—Schroeder v. Chicago, etc., R. 
nae 108 Mo, 322, 18 SW 1094, 18 LRA 

“The emergency in which one is 
called upon to act igs an important 
circumstance and factor in determin- 
ing whether he observes the care and 
precaution which people usually ex- 
ercise under similar circumstances.” 
National L. Ins. Co. v. McKenna, 
supra. 

30. Conn.—Snow v. Coe 
Mfg. Co., 80 Conn, 638, 66 A 881. 

Mass.—Pomeroy v. Westfield, 154 
Mass. 462, 28 NE 899, 

Cagis paar oee v. Energy Constr. 

i) 295 SW 524, 

H.—Sevigny v. J. Spaulding, 
So, 81 N, H. 3811, 125 A’ 262. 

D.-—-Davy v. Great Northern R. 
Co., 21 N. D.,48,,128 NW_ 312 

Knowledge and appreciation of 
danger gemerally see supra §§ 506— 
510. 

31. Snow v. Coe Brass Mfg. Co., 
80 Conn. 63, 66 A 881. 

32. Johnson v. Plymouth Gypsum 
Plaster Co., 174 Iowa 498, 156 NW 
721; McCarthy v. Morse, 197 Mass. 
332, 88 NE 1109. 

33. Johnson v. Plymouth Gypsum 
Plaster Co., 174 Iowa 498, 156 NW 721. 

34. Hickman y. Missouri Pac. R. 
Co., 91 Mo. 433, 4 SW 127; Asbury v. 
Charlotte Electric R., ete., Co., 125 
N. C. 568, 34 SE 654. 

35. Davy v. Great Northern R. 
Co., 21 N. D. 48, 128 NW 311; Smith 
v. Harwood Electric Co., 255 Pa, 165, 
99 A 473. 

Effect of mental disability see 
infra § 547, 

36. Davy v. Great Northern R, Co., 
21 N. D. 48, 128 NW 311, 


Brass 


etc., 
N. 


954 [45 0.5] 


prudenée cannot be considered.*? 


whether ordinary care was exercised, the conduct 
for which plaintiff is responsible is to be judged, 
not by subsequent developments, but by conditions 
existing at the time the risk of injury was in- 


eurred.?8 


[§ 512] e. Reliance on Care of Others. 
absence of contrary knowledge, actual or imputed, 


a person may assume that he is 


37. Gould v. Schermer, 101 Iowa 
582, 70 NW 697. 

38. Louisiana, etc., R. Co. v. Rat- 
cliffe, 88 Ark. 524, 115 SW 396; Mulli- 
kin v. Cleveland, ete., R. Co., 164 Ill. 
A. 37; Middleton y. Cedar Falls, 173 
Iowa 619, 153 NW 1040; Stearns v. 
Boston, etc., BR. Co,,,-75. IN. Hy 40,—%4 
A 21, 21 AnnCas 1166. 

Acts in emergencies see infra § 517. 

39. U. S—wWallace v. U. S., 16 F. 
(2d) 309 [aff 18 F. (2d) 20]; Hawaii 
County v.. Halawa Plantation, 239 
Fed. 836, 152 CCA 622; New York 
Lubricating Oil Co. v. Pusey,,211 Fed. 
622, 129 CCA 88; Diamond v. Cowles, 
174 Fed. 571, 98 CCA 417; Standard 
Steel Car Co. v. McGuire, 161 Fed. 
527, 88 CCA 469; Parrott v. Barney, 
Le en. LOase VINO, LOS to, 02. ADD. the tab te 
Sawy. 423 [aff 15 Wall. 524, 21 L. ed. 
206]. 

Ala.—Connecuh Naval Stores Co. v. 
Castillow, 209 Ala. 271, 96 S 142. 

Ark.—Jones vy. Nichols, 46 Ark. 207, 
55 AmR 575. 

Cal.—Harris v. Johnson, 174 Cal. 
65, 161. P1155, LRA1917C .479,. Ann 
Cas1918E 560; Dixon v. Pluns, 98 Cal, 
384, 33 P 268, 35 AmSR 180, 20 LRA 


698; Gonnermann v, Roberts, (A.) 
248 P 749; Gornstein v. Priver, 64 
Cal. A. 249, 221 PRP 396; Medlin. v. 


“Spazier, 23 Cal. A. 242, 137 P 1078. 
Colo.—Arps v. Denver, 257 P 1094. 
Conn.,—Marks yv., Dorkin, 105 Conn. 

521, 136 A 83; Knight v. Goodyear’s 

India Rubber Glove Mfg. Co., 38 

Conn. 438,.9 AmR 406, 
Fla.—Southern Express Co. v. Wil- 

liamson, 66 Fla. 286, 63 S 433, LRA 

1916C 1208; J. G. Christopher Co.. v. 

Russell, 63 Fla, 191, 58 S 45, AnnCas 

1913C 564. 

Ga.—Wynne v. Southern Bell Tel., 
ete., Co., 159 Ga. 623, .126 SE 388; 
Western, etc., R. Co. v. York, 128 Ga. 
687, 58 SE 1838; Augusta-Aiken R., 
etce., Corp. 'v. Jones, 15 Ga, A. 938, 82 
SE 665. 

Ida.—Carr.v. Wallace Laundry Co., 
Sh ELA O Oy ul Oy i) LO't 

Il].—O’Rourke. v.;Sproul,, 241. Ill. 
576, 89 NE 663; Carneghi v. Gerlach, 
208 Ill. A. 340; McFarland v. George 
W. Jackson, Inc., 189 Ill. A. 453. 

Ind.—National Motor Vehicle Co. v. 
Kellum, 184 Ind, 457, 109 NE 196; 
Flint, etc., Mfg. Co. v. Beckett, 167 
Ind. 491, 79 NE 503, 12 LRANS 924; 
Noblesville Gas, ete., Co. v. Teter, 
1 Ind. A, 322, 27 NE 635. 

Iowa.—Middleton v. Cedar Falls, 
173 Iowa 619, 153 NW 1040; Steele v. 
Grahl-Peterson Co., 135 Iowa 418, 109 
NW 882; Gardner v. Waterloo Cream 
ee iaeciah! Co., 134 Iowa 6, 111 NW 

Kan.—Kansas City-Leavenworth R. 
Co. v. Langley, 70 Kan. 4538, 78 P 858, 

Ky.—John R. Coppin Co. v. Rich- 
ards, 191 Ky. 720. 231 SW 229. 

La.—Gray v. Foundation Co., 151 
La. 7, 91 S 527; Mahan v. Everett, 50 
La, Ann. 1162, 28 S 888; Moore v. 
Vance, 4 La. A, 353; Foster, etc., Co., 
Ltd. v. Knight, 4 Lia. A. 307. 

Md.—Morgenstern v, Sheer, 145 Md. 
208, 125 A 790; Hussey v. Ryan, 64 
Md. 426, 2 A 729, 54 AmR 772. 

Mass.—Sleeper v. Park, 232 Mass. 
292, 122 NE 315; Grier v. Guarino, 
214 Mass. 411,'101 NE 981; Davis v. 
John L, Whiting, etc., Co., 201 Mass. 
91, 87 NE 199; McDermott v. Salla- 
way, 198 Mass. 5617, 85 NE 422, 21 
LRANS 456; McCarthy y. Morse, 197 
Mass. 332, 838 NE 1109; Power v. 
Beattie, 194 Mass. 170, 80. NE 606; 


| fining Co., 


NEGLIGENCE 


In determining 


‘ 


“[5§ s11-512 


‘ 


or threatened by, danger which can come to him 
only from a breach of the duty which others owe 
to avoid injury to him.®® . Thus one may assume that 
all precautions required of others for his protec- 
tion from injury ‘have been or will be taken, whether 


the duty to take such precautions arose from the 


In the 


not exposed to, 


Hyde Park v. Gay, 120 Mass? 589. 
Mich.—Corey v. Hartel, 216 Mich. 
675, 185 NW 748; Wine v. Newcomh, 
203 Mich. 445, 169 NW. 882; Under- 
wood v. A. W. Stevens Co., 149 Mich. 
39, 112 NW 487. ; 
Mo.—Geninazza v. R. U. Leonori 
Auction, etc., Co., 252 SW 417; Craw- 
ford v. Kansas City Stock Yards Co., 
215 Mo. 394, 114 SW 1057; Franke v. 
St. Louis, 110 Mo. 516, 19 SW 938; 
Edling v. Kansas City Baseball, etc., 


Co., 181 Mo. A. 327, 168 SW 908; 

Boehm y. General Electric Co., 179 

Mo. A.-663, 162 SW 723 
Mont.—Montague v. Hanson, 38 


Mont. 376, 99 P 1063. 

N. J.—Smith v. Jackson, 70 N. J. L. 
183, 56 A 118. 

N. Y.—Newson v. New York Cent. 
R. .Co., 29 N.- Y.. 3838; «Underhill v. 
Major, 220 App. Div. 173, 221 NYS 
123; Kelly v. King, 187 App. Div. 477, 
175 NYS 857; McDermott v. Straus, 
123 App. Div. 308, 108 NYS 5 [aff 195 
N. Y. 519 mem, 88 NE 1124 mem]; 
Smith v. Bailey, 14 App. Div. 283, 43 
NYS 856. 

Or.—Santoro v. Brooks, 121 Or. 424, 
254 P 1019; Burton v. Abbett Tin- 
ning, etc., Co.) 120,Or. 536, 252 P9738; 
Ordeman v. Watkins, 114 Or. 581, 236 
P 483; Dippold v. Cathlamet Timber 
Co.,-111 Or. 199, 225 P 202. 

Pa.—Kindell v. Franklin Sugar Re- 
286 Pa... 359, 183 A. .566; 
Davis v. American Ice Co., 285 Pa. 
177. 131 A 720; Fredericks v. Atlantic 
Refining Co., 282 Pa. 8,127 A 615, 38 
ALR 666; Brown v. American Steel 
Foundaries, 272 Pa, 231, 116 A 546; 
Young v. Philadelphia Rapid Transit 
Co., 248 Pa. 174, 93 A 950; Newing- 
ham v; J..¢., Blair .Co,;-232. Pa. 511, 81 
A 556; Oil City Fuel Supply Co. v. 
Boundy, 122 Pa. 449, 15 A 865; Brown 
v.. Lynn, 31 Pa. 510, 72 AmD 768. 

Tenn.—Ellis v. Memphis Cotton Oil 
Co., 3 Tenn. Civ. A. 642, : 

Tex.—Payne v. Doubtful, (Civ. A.) 
236 SW 134. 

Utah.—Wright v. Howe, 46 Utah 
588, 150 P 956, LRA1916B 1104. 

Wash.—Rainier Heat, etce., Co. v. 
Seattle, 118 Wash. 95, 193 P 233. 

W. Va.—Snyder y. Pittsburgh, etc., 
R.7Co,,, dl, W. Va. 14; 2.38; 

Wis.—O’Connor v. Pawling, etc., 
Co., 191 Wis. 323, 210 NW 696; Coak- 
ley v. Prentiss-Wabers Stove Co., 182 
Wis. 94, 195 NW 388. 

Eng.—H. & C. Grayson, Ltd, v. 
Ellerman Line, Ltd.. [1920] A. C, 466, 

And see cases infra note 46. 

“In the exercise of his lawful 
rights every person has a right to 
presume that every other will per- 
form his duty and obey the law, and 
it is not negligence for him to as- 
sume that he is not exposed to a 
danger which can only come to him 
through a disregard of, law on the 
part of some other person.” Snyder 
Vv, Pittsburgh, ete., R. Co., supra. 

Unanticipated dangers generally 
see supra § 508. 

40. U. S.—New Jersey Cent. R. 
Co. v. De Busley, 261 Fed. 561; An- 
sonia v. Sullivan, 239 Fed, 296, 152 
CCA 284; Standard Steel Car Co. v. 
McGuire, 161 Fed. 527, 88 CCA, 469. 

Ark.—Beal-Doyle Dry Goods Co. v. 
Carr, 85 Ark. 479, 108 SW 1053, 14 


AnnCas 48. . 
Builders’ Realty 


Cal.—Jacobi v. 
Co., 174 Cal. 708, 164 P 394,, LRA 
M. Suther- 


1917B 696. 
Conn.—Skladzien v. W. 
etc., Co., 101 Conn. 340, 


land Bldg.. 


common-law duty to exercise ordinary care to avoid 
injury to others,*° or whether it arose from rule or 


125 A 614. 

Ga.—Bryant v. Georgia R., etc., Co., 
162 Ga. 511, 134 SE 319. 

Il1.—O’Rourke v. Sproul, 241 Ill. 
576, 89 NE 663; Bennett v. W. M. Mc- 
Allister Co., 241 Ill. A. 502; Trout 
Auto Livery Co. v. People’s’ Gas 
Light, etc., Co., 168 Ill. A. 56. 

Ind.—F lint, etc., Mfg. Co. v. Beck- 
ett, 167 Ind. 491, 79 NE 503, 12 
LRANS 924; Chicago, etc., R. Co. v- 
Hedges, 105 Ind. 398, 7 NE 801. 

Iowa. — Steele v. Grahl-Peterson 
Co., 135 Iowa 418, 109 NW 882. 


Ky.—John R, Coppin Co. v. Rich- 
ards, 191 Ky. 720, 231 SW 229. 
La.—Gray v. Foundation Co., 151 


La. 7,.91 S 527; Boudreaux vy. Ledet, 
4 La. A. 415. 

Me.—Avery v. Thompson, 117 Me. 
120, 108 A 4, LRA1918D 205, AnnCas 
1918E 1122. 

Mass.—Di Iorio v. Jordan Marsh 
Co., 211 Mass, 280, 97 NE 905; Pick- 
wick v. McCauliff, 193 Mass, 70, 78 
NE 730, 8 AnnCas 1041. 4 

Mich.—Underwood vy, A. W. Stevens 
Co., 149 Mich. 39, 112 NW 487; Brown 
v. Stevens, 186 Mich. 311, 99 NW 12. 

Mo.—Oxford y. Dudley, 204 Mo. A. 
614, 217 SW 607; Boehm vy. General 
Electric Co., 179 Mo. A. 663, 162 SW 
723; Trout v. Laclede Gaslight Co.; 
151 Mo. A. 207, 132 SW 58; Burkhardt 
v. Schott, 101 Mo. A. 465, 74 SW 430. 

N. Y.—Kelly v. King, 187 App. Divy- 
477, 175 NYS 857; Arnold v. State, 
163 App, Div. 253, 148 NYS 479; Mc- 
Dermott v. Straus, 123 App. Div. 303; 
108 NYS 5 [aff 195. N. Y. 519 mem, 
88 NE 1124 mem]; Murray v. Dwight; 
15 App. Div. 241, 44 NYS 234 [aff 161 
N. Y. 301, 55 NE 901, 48 LRA 67313 
Ehrlich v. New York, .78 Misc. 373, 
1388 NYS 294. 

N. D.—Anderson v. Jacobson, 42 N. 
D. 87, 172 NW 64. 

LAL TON. 


Or.—Santoro v. 
424, 254 P 1019. 

Pa.—Kindell v. Franklin Sugar Re- 
fining Co., 286 Pa. 359, 188 A: 566; 
Brown v. American Steel Foundaries, 
272 Pa, 231, 116 A 546; Kelly v. Penn=- 
sylvania R. Co., 264 Pa. 426, 107 A 
780; Shields v. Philadelphia Rapid 
Transit Co., 261 Pa. 422, 104 A 665; 
Young v. Philadelphia Rapid Transit 
Co., 248 Pa. 174, 93 A 950; Flaherty 
v. Scranton Gas, etc. Co., 30 Pa. 


Super, 446. 
Tex.—Hines y. Parsons, (Civ, A.) 
46 Utah 


221 SW 1027. 

Utah.—Wright v. Howe, 

588, 150 P 956, LRA1916B 1104. 

Wis.—O’Connor vy. Pawling, etce., 
Co., 191 Wis. 328, 210 NW 696; Coak- 
ley v. Prentiss-Wabers Stove Co., 182 
Wis, 94, 195. NW 888. : 

“Although no one has a right care- 
lessly to put himself in a position of 
danger relying entirely on the as- 
sumption that another who controls 
the sources of such danger will see 
to his protection, yet, the law recog- 
nizes the abstract right of every one 
who takes due care according to the 
circumstances in which he is placed 
to act upon the principle that others 
will do likewise.” Young v. Phila- 
delphia Rapid Transit Co., 248 Pa. 
174, 177, 938 A 950. 

[a] Rule applied.—(1) Where 
plaintiff, a servant of an independent 
contractor, was permitted with de- 
fendant’s consent to use the runway 
of a traveling crane in altering the 
position of scaffolding in defendant’s 
mill, plaintiff did not assume the risk 
of defendant's negligence in overat- 


Brooks, 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


F 


§ 512] 


custom,‘! the relations of the parties,#? eontract,*? | 
ownership and control of property,** or by force of 


ing the crane on such portion of the 
runway where plaintiff was standing, 
without notice to him, although 
plaintiff was also bound to guard 
himself against obvious dangers. 
Standard Steel Car Co. v. McGuire, 
161 Fed. 527, 88 CCA 469, (2) Where 
defendant contracted to erect a wind- 
millon plaintiff's barn in a first-class 
manner, plaintiff had a right to as- 
sume that the mill would be properly 
secured, and was not blameworthy 
because he failed to observe that his 
property had been endangered by de- 
fendant’s negligence. Flint, etce., Mfg. 
Co. v.. Beckett, 167 Ind. 491, 79 NE 
503, 12 LRANS 924. (3) An elec- 
trician employed by an independent 
contractor, installing electrical appli- 
ances in and about an elevator shaft 
in defendant’s building, did not as- 
sume risks or danger to him occa- 
sioned by negligence of defendant’s 
Servants, consisting in starting the 
elevator without giving warning. 
John R. Coppin Co. v. Richards, 191 
Ky. 720, 231 SW 229. (4) One pres- 
ent at a ship launching who was in- 
vited to go under the ship to give his 
advice aS an expert on thé lubrica- 
tion of the ways had a right to rely 
on the designated signals being 
given, and, where the ship broke 
loose before they were given, was not 
negligent in being under the ship or 
in relying on the greater knowledge 
of his companions, who were experts 
in shipbuilding. Gray v. Foundation 
Co., 151 La. 7, 91 S 527. (5) One who 
was working in a building in which 
defendant was moving a large elec- 
tric armature could presume that de- 
fendant would exercise that degree 
of care required by persons in han- 
dling heavy machinery near where 
others were working. Boehm vy. Gen- 
eral Electric Co., 179 Mo. A. 663, 162 
SW 723. (6) In an action for in- 
juries sustained by plaintiff, an em- 
ployee of a contractor, due to alleged 
negligence of the employee of de- 
fendant ‘subcontractor in spilling hot 
tar upon plaintiff while he was work- 
ing at»the bottom of a sump hole, 
below the level of a subway under 
construction,: there was no ground 
upon which plaintiff could be held 
guilty of contributory negligence. 
Kelly v. King, 187 App. Div. 477, 175 
NYS 857. (7) A checker, not in the 
employ of a-stevedore unloading a 
ship, cannot be charged with con- 
tributory negligence for injury from 
a broken cable. Kindell v. Franklin 
Bpeey Refining Co., 286 Pa. 359, 133 


[b] Sale of dangerous for harm- 
less article.—In an action to recover 
for death of, and injury to, plaintiff's 
horses from administering boiled lin- 
seed oil sold by defendants, instead 
of raw linseed oil, as called for, 
plaintiff was not negligent in not in- 
specting the oil before administering 
it. Wright v. Howe, 46 Utah 588, 150 
P 956, LRA1916B 1104, 

[ec] Latent defects in. gasoline 
stove.—One using a gasoline stove 
without knowledge of the manufac- 
turer’s method of fastening the caps 
and containers is entitled to assume 
that it is reasonably safe to use 
with ordinary care, the defects being 
latent as to her, although patent to 
the manufacturer. Coakley v. Pren- 
tiss-Wabers Stove Co., 182 Wis. 94, 
195 NW 388 

Other applications of rule see Elec- 
tricity § 55; Ferries § 58; Highways 
§§ 463, 466;, Master and "Servant §§ 
1040-1043; Municipal Corporations § 
1851; Railroads [33 Cyc 836, 1027 et 
sea]; Street Railroads [36 Cye 1526]. 


41, Ala.—Morrison v. Clark, 196 
Ala. 670, 72 S 305. 
‘Lar—Poster, vwéte.,. Co.) litd,.) Vv. 


Knight, 4 La. A. 307. 
N. H,—Young vy. American Express 
Co., 76 N. H. 582, 86 A 138. 
Pa,—Diehl v, Lehigh Valley R. Co., 
254 Pa: 404, 98 A 1061. 


NEGLIGENCE 


Wis.—O’Connor vy. Pawling, 
Co., 191 Wis. 328, 210 NW 696. 
fa] Ilustrations.—(1) A railroad 
conductor, injured by timbers falling 
from a car during a switching move- 
ment, due to the shipper’s negligence, 
is entitled to rely on the practice by 
which industries placed some kind 
of signal or card on cars not to be 
moved. O’Connor v. Pawling, etc., 
Co., 191 Wis. 323,:210 NW _ 696. Q) 
An employee is not negligent for 
walking in a passageway near a 
loaded cotton truck, when rules for- 
bid unloading cotton on a reserved 
zone. Foster, etc., Co., Ltd. v, Knight, 
4 og A. 307. 
U. S—wWallace v. U. S., 16 F. 
(2a 309 [aff 18 F. (2d) 20]. 
Fla.—Southern Express 
Williamson, 66 Fla. 286, 638 S 438, 
LRA1916C 1208; J. G. Christopher 


-ete., 


Co. v. Russell, 63 Fla, 191, 58 S 45, 
AnnCas19138C 564. 
Ga.—Augusta-Aiken R., etc., Corp. 


v. Jones, 15 Ga. A. 93, 82 SH 665. 

Ill.—Sehnert v. Schipper & Block, 
Ine., 193 Ill. A. 202; View v: Metro- 
politan West Side El. .R. Co., 166 Ill. 
A. 154, 

Kan.—Reese v. Abeles, 100 Kan. 
518, 164 P 1080, LRA1917E 747. 

Md.—Agricultural, ete., Assoc., 118 
Md. 600, 85 A 291. 

Mass.—Sleeper v. Park, 232 Mass. 
292, 122 NE 315. 

Mich.—Wine v. Newcomb, 203 
Mich. 445, 169 NW 832; Branch v. 
Klatt, 165 Mich. 666, 131 NW 107. . 

Miss.—Kress v. Markline, 117 Miss. 
3% 1S) ops. 

Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P 253; Montague v. 
Hanson, 38 Mont. 376, 99 P 1063. 

N. J.—Cooper v. Reinhardt, 91 N. 
J. L. 402, 103 A 24; Smith v. Jackson, 
70 N. J. L. 1838, 56 A 118. 

N. Y.—Bayley v. Curtis Bros. Lum- 
ee Co., 124 App. Div. 496, 108 NYS 
Cet iGe 

Pa.—Bloomer v. Snellenburg, 221 
Pa. 25, 69 A 1124, 21 LRANS 464; 
Spahn v. F. W. Woolworth Co., 22 Pa. 
Dist. 874. 

Wash.—Wodnik v. Luna Park 
Amusement Co., 69 Wash. 638, 125 
P 941, 42 LRANS 1070. 

Eng.—British South Africa Co. v. 


Lennon, Ltd., 85 L. J. P. C. 111. 
Ont.—Durant v. Ontario,’ etce., 
Power Co., 41 Ont. L. 130. , 
[a] Rule applied.—(1) Where a 


person goes to the office of an ex- 
press company on invitation in the 
course of business, he is not a tres- 
passer, and may assume that the 
premises are safe. Southern Mxpress 
Co. v. Williamson, 66 Fla. 286, 63 S 
433, LRA1916C 1208. (2) A depart- 
ment store customer visiting the 
store to examine and purchase mer- 
chandise has the right to rely upon 
the safety of passageways used by 
customers. Wine v. Newcomb, 203 
Mich. 445, 169 NW 832. (38) A cus- 
tomer, entering a public store to 
trade and falling down an open un- 
guarded cellar way, was not bound to 
keep constant watch, being author- 
ized to assume, in the absence of 
warning, that the storekeeper had 
performed his duty to guard the en- 
trance to the cellar. Montague v. 
Hanson, 38 Mont, 376, 99 P 1068. (4) 
A prospective purchaser had a right 
to assume that a house which he 
went to look at and inspect was in a 
safe condition. Smith v. Jackson, 70 N. 
J. L, 183; 56 A 118. (5) Plaintiff pur- 
chased from respondents a quantity 
of arsenite of soda to make ‘‘dip” 
for cattle. The soda was delivered 
in eleven drums, each containing 
fifty-six pounds, put they were erro- 
neously labelled by a clerk of de- 
fendant as containing eight and one- 
half pounds only, and instructions 
were given as to the amount of 
water to be used, In consequence 
the servant of plaintiff following the 


statute or ordinance.*® 
bound to anticipate negligent acts or 


Con Vv. | 
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In other words, he is not 
omissions 


instructions given made the ‘dip” 
much too strong, and the cattle were 
injured. In such case there was no 
contributory negligence on the part 
of the servant in not detecting the 
mistake and asking for an explana- 
tion. British South Africa Co. v. 
DLeniton) itd /8 5" Tas Ie* POF aie, 

43. Davis v. Savannah Lumber 
Co., 11 Ga, A. 610, 75 SE 986; Meyer 
v. Haven, 37 App. Div. 194, 55 NYS 
864; Smith v. Pennsylvania Coal Co., 
18 NYS 637; Sesler v. Rolfe Coal, 
ete., Co., 51 W. Va. 818, 41 SE 216; 
Mowbray v. Merryweather, [1895] 2 
Q. B. 640. 

44. U. S.—Wallace v. U. S., 16 F. 
(2d) 309 [aff 18 F. (2d) 20]; Hawaii 
County v. Halawa Plantation, 239 
Fed. 836, 152 CCA 622 

Ala.—Conecuh Naval Stores Co. v. 
Castillow, 209 Ala. 271, 96 S 142. 

Ida.—Carr v. Wallace Laundry Co., 
31 Ida. 266, 170 P 107. 

Ill.—Illinois Terminal 
Thompson, 112 Ill. 
Ill; 226, 71 NE°328). 

Ind.—Fairmount Union Joint Stock 
Agricultural Assoc. v. Downey, 146 
Ind. 503, 45 NE 696; Rhodius v. John- 
son, 24 Ind. A. 401, 56 NE 942. 

Iowa.—Gardner v. Waterloo Cream 
roe Co., 184 Iowa 6, 111 NW 
316. 


N. J.—Cooper v. Reinhardt, 91 N. 
Je i 402, 103 A 24. 

N. Y.—-Willy v. Mulledy, 78 N. Y. 
310, 34 AmR 536; Bassett v Fish, 75 
ING P8038): Vanderear v. Universal 
Trust Co., 80 App. Div. 274, 80 NYS 
290; Redmond v. Maitland, 23 App. 
Div. 194, 49 NYS 128. 


Rik Cone we 
A. 463 [aff 210 


Pa.—Brown v. Milligan, 33 Pa. 
Super. 244. 
[a] ITQustrations.—(1) In an ac- 


tion for negligent burning of lumber 
stacked on plaintiff's land, a plea 
setting up contributory negligence of 
plaintiff in stacking the lumber in 
inflammable grass is demurrable, as 
an adjoining or adjacent landowner 
owes no-duty to anticipate that an- 
other will negligently set out fire or 
will negligently omit to guard 
against communication of fire to ad- 
jacent and adjoining lands. Conecuh 
Naval Stores Co. v. Castillow, 209 
Ala. 271, 96 S 142. (3) Invitee upon 
premises not warned of unguarded 
set screw on revolving shaft and in- 
jured thereby was not guilty of con- 
tributory negligence if without 
knowledge of its existence, or unless 
by reasonable care he should have 
known of its existence. Carr v. Wal- 
lace Laundry Co., 31 Ida. 266, 170 P 
107. (3) A contestant in a race on a 
race track under the management of 
an agricultural association may rely 
upon the association to see that the 
track is clear before the signal to 
start is given. Fairmount Union 
Joint Stock Agricultural Assoc. v. 
Downey, 146 Ind. 503, 45 NE 696. (4) 
It is not contributory negligence, 
which deprives a landowner of his 
right to recover damages caused by 
fire started on the highway by coun- 
ty employees and negligently per- 
mitted to spread, for him to have 
permitted dry leaves to accumulate 
on land controlled by him adjacent to 
the highway. Hawaii County  v. 
Halawa Plantation, 239 Fed. 836, 152 
CCA 622. (5) A machinist employed 
by a contractor in making repairs on 
a vessel was hot negligent in assum- 
ing that employees of the owner of 
the vessel would exercise ordinary 
care in the construction and move- 
ment of scaffolding in the hold where 
he was working. Wallace v. U. 

16 F. (2d) 309 [aff 18 F. (2d) 20]. 


45. Ala.—Briggs v. Birmingham 
Bis) Ot, WCOn CLS aa 262, 66. S 296: 
Cal.—Moreno Los Angeles 


Transfer Co., 44 Cal. A. 551, 186 P 
800. 


Jll.--Dukeman v. Cleveland, ete., R. 
Co., 237 Ill. 104, 86 NE 712; Potter v. 
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on the part of others.*¢ 


injure him.** 


injury.*® 


Chicago, ete., R. Co., 208 Ill. A. 363; 
Lund v. Osborne, 183 Ill. A. 63; John- 
son v. Illinois Cent. R. Co., 165 Ill. A. 
19; Elgin City Banking Co. v. Chi- 
cago, ete, R. Co., 160 Ill. A. 364; 
Kessler v. Washburn, 157 Ill. A.°532; 
Cook v. Chicago, etc., R. Co., 153 Ill. 
A. 596; Chicago, yn "R. Co. v. Thom- 
son, 128 Ill. A. 594 

Iowa.—Dusold_ v. 
Western R. Co., 162 Iowa 441, 
NW 213. 

Mass.—Hyde Park v. 
Mass. 589. 

Mich.—Corey v. Hartel, 
675, 185 NW 748. 


Chicago Great 
142 


Gay, 
216 Mich. 


N. J.—Kolankiewiz v. Burke, 91 N. | 


J. da. 567, T2038) -A, 1 1249:s% Cittadino! Vv. 
Schackter, 83 N. J. L. 5938, 85 A 174, 
eR 80. 


Y.—Ernst v. Hudson River R. 


Co.) Sb IN. 9)) 190 Am D761: 

Oh.—Mostov v. Unkefer, (A.) 157 
NE 714; DuBois v. Schell, 5 Oh. A. 
50, 26 Oh: ICirsiCe. iN. (Sh 17% Paft) 94 
v0] St. 98, 113 NE 664, LRA1917A 

Or.—Ordeman v. Watkins, 114 Or. 
581, 236 P 483. 

Pa.—Davis v. American Ice Co., 
285 Pa. 177, 131 A 720; Newingham 
Vz JC. (Blair) Co#(232"Pas 511, (81 A 
here Hanley v. Bakey, 77 Pa. Super. 


Tex.—Ward v. Cathey, (Civ. A.) 
210 SW 289. 

Vt.—McAndrews v. Leonard, 99 Vt. 
512, 184 A 710; Le Febvre v. Central 
Vermont R. Co., 97 Vt. 342,.123 A 
211; Hatch v. Daniels, 96 Vt. 89, 117 
A 105. 

Wis.—Zimmermann vy. 
165 Wis. 333. 162 NW 349. 

46. Ala.—Briggs v. Birmingham 
R., etc., Co., 188 Ala. 262, 66 S 95. 

Cal.— Morgan v. J. W. Robinson 
Co., 157 Cal. 348, 107 P 695; Dixon 
v. Pluns, 98 Cal. 384, 33.P 268, 35 
AmSR 180, 20 LRA 698; Fidelity, etc., 
Co. v. Llewellyn Iron Works, 42 Cal. 
A. 766, 184 P 402; Commonwealth 
Bonding, etc., Ins. Co. v. Pacific 
Electric R. Co., 42 Cal. A. 578, 184 P 
29; Lucas v. Walker, 22 Cal. A. 296, 
134 P 374, 379. 

Colo.—Arps v. Denver, 257 P 1094. 

D. C.—District of Columbia  v. 
Bolling, 4 App. 397. 

Ill.—O’Rourke v. Sproul, 241 Ill. 
576, 89 NE 663; Bennett v. W. M. Mc- 
Allister Co., 241 Ill. A. 502; Kittier 
Vv..,Chicago, eto, R. Co., 203 Tl. Ac 
439; Garrity v. Newman, 202 Ill. A. 
194; Koepeke v. Chicago, etc., R. Co., 
200 Ill. A. 247; Hucko v. Adler, 157 
Ill. A. 287; Hickey v. Chicago City 
RR: Co., 148) Tl... A. 1197; Sandberg |v. 
Brinks’ Chicago City Express Co., 126 
Ill. A. 175; South Chicago City R. Co. 
v. Kinnare, 117 Ill. A. 1 [aff 216 II: 
451, 75 NE 179]. 

a.—Ford v. Tremont Lumber Co., 
123 La. 742, 49 S 492, 131 AmSR 370, 
22 LRANS 917; Mahan:v. Everett, 50 
La. Ann. 1162, 23 S 888; Moore v. 
Vance, 4 La., A., 353. 

Mo.—Crawford v. Kansas City 
Stock Yards Co., 215 Mo. 394, 114 SW 
1057; Shamp v. Lambert, 142 Mo. A. 
nek 121 SW 770. 

. H.—Young v. American Express 
Con “76 .N. H. 582, 86 A 138. 

N. Y.—Healey v. Ehret, 42 App. 
Div. 27, 58 NYS 917; Dohn v. Dawson, 
90 Hun 271, 35 NYS 984 {aff 157 N. 


Mednikoff, 


This, it has been held, is 
true, even though he places his person or property 
in an exposed or hazardous position.*7 
need not anticipate that another will intentionally 
A person must, nevertheless, exer- 
cise ordinary care for his own protection against 
He may not rely upon the assumption 
that others will not be guilty of any breach of their 
duty to avoid injuring him where, under the same 
or similar circumstances, an ordinarily prudent per- 
son would not do so,°° and it has been held that 


120) 


NEGLIGENCE. 


So, also, one 


Y. 686 mem, 51 NE 1090]. 

N. C.—wWilkinson v. Southern R. 
Co., 174 'N. C. 761, 94 SE 521. 

N. D.—Ruehl v. Lidgerwood Rural 
Nel? =Co:,! 23: New s64 136 * NW: .ei93, 
LRA1918C 1063, AnnCas1914C 680. 

Or.—Gentzkow v. Portland R. Co., 
54 Or. 114, 102 P 614, 1835 AmSR 821. 

Pa.—Murphy v. Philadelphia Rapid 
Transit Co., 285 Pa. 399, 132 A 194, 
Fredericks v. Atlantic Refining Co., 
282 Pa 8, 127,A.'615;°38 ALR °666; 
Shields v. Philadelphia Rapid Tran- 
sit Co., 261 Pa. 422, 104 A 665; Clark 
v. William M. Lloyd Co., 254 Pa..168, 
98' A 866; Wagner v. Philadelphia 
Rapid Transit Co., 252 Pa. 354, 97 A 
471; Thomas v. Stern, 26 Pa. Dist. 
468. 

Tex.—Payne v. Doubtful, (Civ. A.) 
236 SW 134. 

N. B.—Fleming yv. Canadian Pac. 
RaiCos, (3 No Be srs. 

And see cases supra note 39. 

47. Fero v. Buffalo, etc., R. Co., 22 
N. Y. 209, 78 AmD 178; Kerwhaker 
v. Cleveland, etc., R. Co. 3 Oh. St. 
172, 62 AmD 246. 

43. Illinois Cent. R. Co. v. King, 
179. Ils. 91,'58 NE 652, 70 AmSR 93. 

49. . S— Hines v. Johnson, 264 
Fed. 465; Hrie R. Co. v. Kane, 118 
Fed. 223, 55 CCA 129. 

Ala.—Alabama Power Co. v, Brad- 
ley, 18 Ala. A. 533, 93S 73. 

Cal.—Long v. John Breuner Co., 36 
Cal. A. 630, 172 P 1132. 

Ill.—Jaroszewski v. Chicago R. 
Cos., 241 Ill. A. 1; Specht v. Chicago 
City R. Co., 233 Ill. A.V384 

Kan.—Naglo v. Jones, 115 Kan. 140, 
222° P 116: 

R. I.—Hermann vy. Rhode Island 
Co:, 86 Rid. 4475) 90) Ae sires 

Tex.—St. Louis Southwestern R. 
Co. v. Arey, 107 Tex. 366, 179 SW 860, 
LRA1916B 1065. 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700. 

50. Ga.—Kelley v. Hines, 25 Ga. 
A. 186, 102 SE 921. 

Ill.—Devine vy. Chicago City R. Co., 
188 Ill. A. 558. 

Kan.—Naglo v. 
140,222) P 116. 

Mich.—Larned v. Vanderlinde, 165 
Mich. 464, 181 NW 165. 

Pa.—Kilpatrick Via Philadelphia 
Rapid Transit Co., 290 Pa. 288, 138 


Jones, 115 Kan. 


A 830. 

an I.—Leonard v. Bartle, 135 A 
853. 

Tenn.—Dedman v. Dedman, 291 
SW 449; Tennessee Cent. R. Co. v. 


Vanhoy, 143 Tenn. 312, 226 SW 225. 

Tex.—St. Louis Southwestern R. 
Co. v. Arey, 107 Tex. 366, 179 SW 860, 
LRA1916B 1065. 

Wis.—Bryden v. Priem, 190 Wis. 
483, 209 NW 708. 

[al Rule applied.—A customer in 
a store who could see an open stair- 
way by looking has no right to as- 
sume that the floor is perfectly safe, 
and is guilty of contributory negli- 
gence in overlooking the stairway 


through mere inattention, although 
invited into its neighborhood. Larned 


v. Wanderlinde, 165 Mich. 464, 131 
NW 165. 
51. McPherson v. Walling, 58 Cal. 


A. 563, 209 P 209. 

52. ‘Duty of person giving assur- 
ance of safety see supra § 73. 

Right of servant to rely on mas- 


[§§ 512-513 


one cannot assume that others will do their full 
duty in protecting him from injury, where he is 
at the time violating a statute enacted for his 
own protection.®+ 
[§ 513] f. Reliance on Assurances of Safe 

A person may rely upon assurances or mere 
tions of safety made to him by others, where, under 
the same or similar circumstances, an ordinarily 
prudent man would do so.*? 
conduct which, under all the surrounding cireum- 
stances, amounts to an assurance of safety.°* How- 


The same is true of 


ter’s assurances of safety see Master 
and Servant §§ 1041, 1042. 

53. U. S.—-Calausky v. Lehigh 
Valley’: Coal Co. 212 Fed. 304; 
Wrought-Iron Range Co. v. Graham, 
80 Fed. 474, 25 CCA 570. 

Ark.——Southern Anthracite Coal Co. 
v. Hodge, 99 Ark. 302, 1389 SW 292. 

Cal. —Lippert v. Pacific Sugar 
Corp., 33 Cal. A. 198, 164 P 810. 

Ill.—Grannon vy. Donk Bros. Coal, 
ete., \Co., 259 Il. 350,102 NE 769; 
Mahlsdedt v. Ideal Lighting Coz 193 
Tl. A. 91 

Ind.—Fultz v. Wrycoff, 25 Ind. 321. 

Iowa.—Nugent v. Cudahy Packing 
Co., 126 Iowa 517, 102 NW 442; Rich- 
ardson vy. Douglas, 100 Iowa 239, 69 
NW 530. 

Mass.—Sleeper v. Park, 232 Mass. 
292, 122 NE 315. 

Mich.—Flanagan v. Arnold, 236 
Mich. 180, 210 NW 256. 

Mo.—Hayes v. Sheffield Ice Co., 282 
Mo. 446, 221 SW 705. 

N. Y.—Schmit v. Gillen, 41 App. 
Div. 308, 58 NYS. 458. 

S. C.—Latimer v. General Electric: 
Co., ‘81 S. C: 374, 62 SE ‘438. 

Tenn.—Cash v. Casey-Hedges Co., 
139 Tenn. 179, 201 SW 347. 

Va.—Lynrichburg Tract., ete., Co. v. 
Gordon, 123 Va. 198, 96 SE 195; Vir- 
ginia Iron, etc., Co. v. Munsey, 110 
Va. 156, 65 SE -478. 

W. Va.—Fowler v. Baltimore, etc., 
R.s€o5 18 We Vasceto: 

[a] MTlustrations.—(1) The acqui- 
escence of the purchaser of*a stove 
in the action of the Seller’s agent in 
running the pipes through woodwork, 
without insulation, on being assured 
by the latter that, owing to the pe- 
culiar construction of the _ stove, 
there was no danger, is not contribu- 
tory negligence which will preclude 
a recovery for damages caused by 
the resulting fire. Wrought-Iron 
Range Co. v. Graham, 80 Fed. 474, 25 
CCA 570... (2) The fact that defend- 
ant’s engine which caused the fire 
was placed, in relation to the stacks 
of grain burned, in a position sug- 
gested by plaintiff, which was in 
fact a dangerous place, does not 
show that plaintiff was negligent, he 
having reason to think that the en- 
gine had an efficient spark arrester, 
and being assured by defendant’s em- 
ployees that there was no danger. 
Richardson v. Douglas, 100 Iowa 239, 
69 NW 530. (3) Ordinarily one who 
enters an unfinished building does so 
at his own risk; but a prospective 
tenant, who enters at the invitation 
of a member of a partnership that 
owns the premises, on assurance that 
the stairs are safe, etc., does not as- 
sume the risk of injury on them, and 
is not negligent. Sleeper v. Park, 
232 Mass. 292, 122 NE 315. 

54. Cal. —Roseberry v. 
166 Cal. 481, 1387 P 232. 

Conn.—Skladzien v. W. M. Suther- 
land Bldg., ete, Co., 101 Conn. 340, 
125 A 614 

Ill. —Engel v. Frank Parmalee Co., 
169. Tl]. A. 410; Peptaey v. Wabash 
RiGoz ike bl. AO 

Ind.—Nave vy. Flack, 90 Ind. 205, 
46 AmR 205. 

Iowa.—Dusold_ v. 
Western R. Co., 
NW 2138. 

Kan.—Reese v. Abeles, 


Niehaus, 


Chicago Great 
162 Iowa 441, 142 


100 Kan. 
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ever, assurances of safety do not relieve one of the 
duty of exercising ordinary care for his own 
Thus one may not rely upon assurances 
of safety where he is aware of the danger,®® or 
where the danger is so obvious and imminent that 
an ordinarily prudent person, under the same or 
similar circumstances, would not do so.5? 


safety.°° 


518, 164 P 1080, LRAI917E 747; Sa- 
lina Mill, etc., Co. v. Hoyne, (A.) 
63 P 660. 

Md.—Pierson v. Gohr, 126 Md. 385, 
94 A 1021. 

Mass.—Power v. Beattie, 194 Mass. 
170, 80 NE 606. 

Mo.—Millsap v. Beggs, 122 Mo. A. 
1, 97 SW 956: 

Oh.—National Mach. Co. v. Towne, 
11 Oh. A. 186. 

Or.—Dippold vy. Cathlamet Timber 
ContlasOrnt99s 225.°P (202% 

Alta.—Klukas v. Thompson, 24 
DomLR 67, 31 WestLR 438, 8 West 
Wkly 778 [rev 21 DomLR 312, 7 
WestWkly 1102]. 

N. B.—Fleming v. Canadian Pac. 
R. Co., 31 N. B. 318; MacDonald v. 
St. John, 24 N. B. 370. 

{a] Mlustrations.—(1) One is not 
guilty of contributory negligence 
who acts on the direction of the 
servant of the owner of premises, 
and- proceeds along a way which is 
maintained aS an approach to the 
premises, unless he knows or has 
reason to believe that the way is un- 
safe. Nave v. Flack, 90 Ind. 205, 46 
AmR 205. (2) Where plaintiff, an 
employee of one who had contracted 
to furnish defendants with stone for 
the construction of a building, in 
driving a load of stone into the cel- 
lar, relied on the signal of the man 


whom he had seen giving directions | 


to workmen about the premises, and 
who had, during the three or four 
days of plaintiff's work, given him 
the signal to drive into the cellar 
under conditions which had been be- 
fore found to be reasonably safe. and 
when he reached the point where he 
could see the changed conditions of 
the way into the cellar it was impos- 
sible for him to hold his team, he 
was not guilty of contributory negli- 
gZzence. Power v. Beattie, 194 Mass. 
170, 80 NE 606. (3) One entering an 
unfinished building without permis- 
sion, and ordered to leave, had the 
right to assume that defendant’s 
workman who told him to use a 
particular passway instead of that 
by which he entered, knew the con- 
dition of such passway and was 
exercising reasonable care and not 
*directing him into danger, but was 
not thereby relieved from the duty of 
exercising reasonable care. Skladzien 
v. W. M. Sutherland Bldg., etc., Co., 
101 Conn. 340, 125 A 614. 

[b] Express CP ee to take pre- 
caution.—(1) defendant lumber 
company, on being notified by plain- 
tiff of the danger of the spreading to 
plaintiffs’ property of a fire started 
by defendant, reinforced its statu- 
tory responsibility to prevent the 
spreading, by its express promise to 
plaintiff to take care of the fire, de- 
fendant could not contend that plain- 
tiffs were negligent in relying on 
that promise. Dippold v. Cathlamet 
Timber Co., 111 Or. 199, 225 P 202. 
(2) The promise of the operator of 
the traveling crane to warn plaintiff, 
while it created no new obligation on 
the part of defendant, was a proper 
element to be considered in deter- 
mining whether the conduct of plain- 
tiff was that of a reasonable man. 
National Mach. Co. v. Towne, 11 Oh. 
A. 186. 

55. Hough, etc., Co. v. Clark, 151 
Ky. 61, 151 SW 28; Foley v. Boston, 
etc., R. Co., 198 Mass. 532, 84 NE 
846; Slagel v. Chas. H. Nold Lumber 
Co.,. 138 Mo. A. 432, 122 SW 321; 
Hartigan v. Deerfield Lumber Co., 85 
Vt. 138, 81 A 259. 

56. Bulman Furniture 
Schmuck, (Ark.) 299 SW 765. 


Co. vV.«. 


NEGLIGENCE 


57. Kentucky Wagon Mfg. Co. v. 
Gossett, 142 Ky. 842, 135 SW 394; 
Flanagan v. Arnold, "236 Mich. 180, 
210 NW 256; Lewis v. Gehlen, 136 
App. Div. 855, 122 NYS 89; Farley v. 
Norfolk, etc., R. Co., 67 W. Va. 350, 
67 SE 1116, 27 LRANS 1111. 

{a] Rule applied.—Where plain- 
tiff, who contracted to paint defend- 
ant’s steel water tower, consisting 
of a tank resting on steel pillars, 
stepped on a horizontal iron rod five- 
eighths of an inch in diameter, used 
to brace the water pipes, and, on the 
rod’s giving way, fell, he could not 
recover, although defendant’s super- 
intendent had assured him that the 
structure was all right, and would 
hold anything, since the danger of 
using the rod must have been obvi- 
ous to one of plaintiff’s experience, 
and the superintendent could not 
have anticipated his assurance would 
be extended so as to include such a 
small rod. Kentucky Wagon Mfg. 
Ae v. Gossett, 142 Ky. 842, 135 SW 

58. Danger incurred: 

In discharge of duty see infra § 522. 
To save life or prevent personal in- 

jury see infra § 520. 

To save property see infra § 521. 

59. U. S.—Ford Motor Co. v. Ca- 
sey, 252 Fed. 120, 164 CCA 232. 

Ala.—Wright v. Richards, 214 Ala. 
678, 108 S 610; Thierry v. Oswell, 212 
Ala. 418, 102 S 903; Crider v. Yolande 
Coal, etc., Co., 206 Ala. 71, 89 S 285; 
McGeever v. O’Byrne, 203 Ala. 266, 
82 S 508; Frazer v. South Alabamia, 


etc., R. Co., 81 Ala. 185, 1 S 85, 60 
AmR 145. 
Ark.—St. Louis, ete, R. Co. v. 


Carr, 94 Ark. 246, 126 SW 850; Shinn 
v. Smith, 80 Ark. 321, 97 SW 52. 

Cal.—Kauffman v. Machin Shirt 
Co., 167 Cal. 506, 140 P 15; Rudd v. 
Byrnes, 156 Cal. 636, 105 P 957, 26 
LRANS 134, 20 AnnCas 124; Globe 
Indemn. Co. v. Hook, 46 Cal. A. 700, 
LIQ PMT OTs 

Colo.—Colorado Cent. R. Co. v. 
Holmes, 5 Colo. 197. 

Conn.—Seabridge v. Poli, 98 Conn. 
297,119 A 214. 

Ga.— Louisville, etc., R. Co. v. Mc- 
Garity, 139 Ga. 472, 77 SE 630; Wil- 
liams v. Southern R. Co., 126 Ga. 710, 
55 SE 948; Mansfield vy. Richardson, 
118 Ga. 250, 45 SE 269; Central R., 
etc., Co. v. Attaway, 90 Ga. 656, 16 
SE 956; Kelley v. Hines, 25 Ga. A. 
186, 102 SE 921. 

re apie gad v. Gedney, 260 P 

Ill.—Ortmayer v. Johnson, 45 Ill. 
469; Myhre v. Chicago City R. Co., 
216 Ill. A. 128; Swanson vy. Peter 
Schoenhofen Brewing Co., 215 Ill. A. 
185; Thede v. Jefferson Deposit Co., 
210 Ill. A. 450; Welch v. New Harper 
Hotel Co., 196 Ill. A. 94; Dempsey v. 
Chitago;" ste) Ro Co. 68 TVA. 28h; 
Pamler v. Byrd, 131 Ill. A. 495. 

Ind.—Mayhew v. Burns, 103 Ind. 
3828, 2 NE 7938; Ackerman v. Pere 
Marquette R. Co., 58 Ind. A. 212, 108 
NE 144; Indianapolis Tract., etce., Co. 
v. Crawley, 51 Ind. A. 357, 96 NE 392. 

Iowa.—Snyder v. Heuer, 184 Iowa 
538, 168 NW 878. 

Ky.—Wells v. W. G. Duncan Coal 
Co., 157 Ky. 196, 162 SW °821; John 
H. Radel Co. v. Borches, 147 Ky. 506, 
145 SW 155, 39 LRANS 227; Nicholas 
v. E. H. Abadie Co., 124 SW 325. 

La.—Johnson v. New Orleans Ter- 
minal Co., 154 La. 515, 
Jones v. Jahncke Serv., 
A. 270; Hughes v. Lyon Lumber Co., 
2 La. A, 365. 

Md.—Texas Co., Inc. v.” Washing- 
ton, etc., R. Co., 147 Md. 167, 127 A 
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[§ 514] g. Exposure to Known and Appreciated 
Dangers**—(1) In General. 
appreciates, or in the exercise of ordinary care 
should have known and appreciated, the existence 
of danger from which injury might reasonably be 
anticipated, must exercise ordinary care to avoid 
such injury,5® and one who by his voluntary acts 


One who knows and 


752, 40 ALR 495. 

Minn. —Dehn v. Buck, 165 Minn. 
310, 206 NW 435; Brown v. Milwau- 
kee, eke:,) RCo; 92 Minn. 165. 

Mo.—Mullen v. Sensenbrenner Mer- 
cantile Co., 260 SW 982; Bradley v. 
James H. Forbes Tea, ete., Co., 213 
Mo. 320, 111 SW 919; ‘Katz v. North 
Kansas City Dev. Co., 215 Mo. A. 662, 
258 SW. 752; Geninazzi v. Leonori, 
(A.) 233 SW 75. 

Nebr.—Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692; Johnston v. 
New Omaha Thomson-Houston -Elec- 
tric Light Co., 78 Nebr. 27, 113 NW 
526, 17 LRANS 435. 

N. J.—Saunders v. Smith Realty 
Co., 84 N. J. L. 276, 86 A 404; Palys 
v. Erie R. Co., 30 N. J. Ea. 604 [rev 
on other grounds 32 N. J. Eq. 302]. 

N. Y.—Fox v. Warner-Quinlan As- 
phalt Co., 204 N. Y. 240, 97 NE 497, 
38 LRANS 395, AnnCas1913G 745; 
Weller v. Consolidated Gas Co., 198 
N. Y. 98, 91 NE 286, 139 AmSR 798; 
Lindsley v. Stern, -203 App. Div. 615, 
197 NYS 106; Hendler v. Henig, 172 
App. Div. 506, 158 NYS 808; Machiea 
v. Hayden, 171 App. Div. 964 mem, 
157 NYS 233 mem; Anderson v. 
Thompson-Starrett Co., 153 App. Div. 
740, 138 NYS 762; Johnson v. Des- 
mond, 165 NYS 2903 Dennis v. Harris, 
19 NYS 524. 

Oh.—Central Pub. House of Re- 
formed Church v. Flurry, (A.) 157 
NE 794. 

Okl.—Neeley v. Southwestern Cot- 
ton Seed Oil Co., 13 Okl. 356, 75 P 
537, 64 LRA 145. 

Or.—Young v. Prouty Lumber Co., 

81 Or. 318, 159 P 565. 
. Pa.—Conboy v. Osage Tribe No. 
AST O28 ARS MES 923 8 MP ala 193, St breAc 
729; Thompson vy. De Long, 267 Pa. 
212,/110 A 251, 9 ALR ‘1326; King -v. 
Lehigh Valley R. Co., 245 Pa. 25, 91 
A 214; Lerner v. Philadelphia, . 221 
Pa. 294, 70 A 755, 21 LRANS 614; 
Robb v. Connellsville Borough, 137 
Pa. 42, 20 A 564; Fox v. Borkey, 126 
Pa. 164, 17 A 604; Smalley v. Wil- 
kinsburg First Nat. Bank, 86 Pa. Su- 
per. 280; Kettyle v. Davidson, 75 Pa. 
Super. 225; Bomberger v. American 
Iron, ete, Co., 33 Pa. Super. 299; 
Bechtel v. Mahanoy City Borough, 30 
Pa. Super. 135. 

Tex.—Kirby Lumber Co. v. McGil- 
berry, (Civ. A.) 205 SW 835; Furst- 
Edwards v. St. Louis Southwestern 
R. Co., (Civ. A.) 146 SW 1024. 

Utah.—Gilbourne v. Oregon Short 
Line R. Co., 39 Utah 80, 114 P 532; 
Smith v. Ogden, ete., R. Co., 33 Utah 
129, 98 P 185. 

is.—Pribonic v. Fulton, 178 Wis. 
393, 190 NW 190, 27 ALR 281; Sap- 
pienza v. Worden-Allen Co., 151 Wis. 
210, 188 NW 611. 

Alta.—Robertson v. Blue Diamond 
Coal :'Co.,22* Alta. °Ti. 120, f1926 771 
DomLR 789, [1926] 1 West Wkly ey 
Smiles v. Edmonton School Dist., 
Alta. L. 361, 43 DomLR 171, T1918] 
3 WestWkly 673. 

B. C.—Despiontes vy. Almond, 18 B. 


Ci" 578: 
[a] Rule applied to particular 
acts.—(1) Entering a dark room 


where a trapdoor leading into a cel- 
lar is liable to be open, without using 
the means at hand to ascertain 
whether the trapdoor is open or shut. 
Swanson y. Peter Schoenhofen Brew- 
ing Co., 215 Ill. A. 185. (2) Failure 
of the owner of a steamboat to 
make any effort to protect it during 
fifteen days after the owner of a 
dock to which it had been moored 
had caysed it to be taken out into the 
lake and moored to a stump because 
it was knocking against the dock. 
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or omissions exposes himself to 


guilty of negligence, if, under the same or similar 
circumstances, an ordinarily prudent person would 


Shinn v. Smith, 80 Ark. 321, 97 SW 
52. (8) Invitee at a sawmill looking 
away after seeing that a plank was 
about to be thrown down to a plat- 
form on which he -was_ standing. 
Young v. Prouty Lumber Co., 81 Or. 
318, 159 P 565. (4) Maintaining a 
position on the top of-a lumber 
wagon while entering a passageway 
into a building when.it was apparent 
that there was not sufficient clear- 
ance. Ford Motor Co. v., Casey, 252 
Fed, 120,164 CCA 232. (5) Making 
no effort to protect property against 


an advancing fire. Spencer v. Ged- 
ney, (Ida.) 260 P 699; Hughes v. 
Lyon Lumber Co., La. A. 365; 


Smith v. Ogden, etc., R. Co., 33 Utah 
129, 98 P 185; Pribonic v. Fulton, 
178 Wis. 393, 190 NW 190, 27 ALR 
281. .(6) Passing out of a store over 
a slippery, sloping, tile entrance. 
Mullen vy. Sensenbrenner Mercantile 
Co., (Mo.) 260 SW 982. (7) Sleeping 
within the falling radius of trees 
which were being felled. Kirby 
Lumber Co. v. MeGilberry, (Tex. Civ. 
A.) 205 SW 835.. (8) Taking no pre- 
eaution against being struck by a 
hook at the end of a swinging chain 
suspended from a derrick in opera- 
tion near the place where plaintiff 
was working. Johnson v. New Or- 
leans Terminal Co., 154 La. 515, 97S 
795. (9) Furning back on a moving 
crane used in loading a gondola oper- 
ated by plaintiff. Jones v. Jahncke 
Serv., Inc., 3 La. A. 270. 

[b] Attempting to go through un- 
lighted cellar known to be in a dan- 
gerous condition. Saunders v. Smith 


Realty Ca, 84 N. J. L. 276, 86 A 
404. 
{c] Leaning against a loose rail- 


ing without first examining and test- 


ing it. Palmer v, Byrd, 131 Ill. A. 
A495. 
{d] Entering elevator shaft to 


work without notifying anyone in 
control or authority of intention, and 
without making any other arrange- 
ments for protection. Hendler v. 
Henig, 172 App. Div. 506, 158 NYS 
808; Anderson v. Thompson-Starrett 
Co., 153 App. Div, 740, 138 NYS 762. 

{e] Stepping into elevator shaft 
without ascertaining whether the ele- 
vator was there. Globe Indemn. Co. 
v.. Hook, 46 Cal. A. :700,:189 P 797; 
Katz v. North Kansas City Dev. Co., 
215 Mo. A. 662, 258 SW 752; Machiea 
v. Hayden, 171 App. Div. 964 mem, 
157 NYS 233 mem f[rearg den 171 
App. Div. 891 mem, 155 NYS 1122 
mem]; 
formed Church v. Flurry, (Oh. A.) 
157 NE 794. 

{f] Using an unlighted stairway. 
—Geninazzi v. Leonori, (Mo. A.) 233 
SW 75; Smalley v. Wilkinsburg First 
Nat. Bank, 86 Pa. Super. 280. 

{g] “Darkness is nature’s own 
warning to arouse the natural in- 
stinct of: self-protection, the first law 
of nature. Indifference to such an 
instinct is a clear violation of a fun- 
damental physical law, and should 
be, under circumstances like those of 
the instant case, more impressive 
and convincing than a sign ‘Danger,’ 
nailed on the door. Darkness was a 
danger in the instant case that stood 
gaunt and menacing in front of the 
eyes of the plaintiff, and under such 
circumstances as appear in this rec- 
ord to enter the shaft is, in our 
judgment, 
gence as should prevent a recovery 
in law. To hold a contrary doctrine 
would be to declare that in times and 
places of danger a person is not re- 
sponsible for the proper use of his 
faculties, and so to decide would be 
to say that one is not held to the 
exercise of reasonable care and pru- 
dence.” Central Pub. House of Re- 
jormed Church v. Flurry, (Oh. A.) 


Central Pub. House of Re-, 


such contributory negli-| 


NEGLIGENCE 


such danger is 
duct involved.®° 


157 NE 794, 798. 

60. U. S.—International Harvester 
Co. v. Langermann, 262 Fed. 498; 
Ford Motor Co. v. Casey, 252 Fed. 
120, 164 CCA 2382; Frank v. Suthon, 
159 Fed. 174; Klutt v. Philadelphia, 
etc., R. Co., 183: Fed..1003 [rev (on 
other grounds 142 Fed. 394, 738 CCA 
494]; Riggs v. Standard Oil Co., 130 
Fed. 199; Gilbert v. Burlington, etc., 
R. Co., 128 Fed. 529, 63 CCA 27 [aff 


123. Fed. 832]; Smith v. Day, 117 
Fed. 956. 
Ariz.—Southwest Cotton Co. v. 


Clements, 25 Ariz. 169, 215 P 156. 
Ark.—St. Louis, ete, R. Co. v. 
Forbes, 63 Ark. 427, 39 SW 63. 
Cal.—Hontz!v. San Pedro, etc., R. 
Co.,, 178 Cal. i750, 16) P97; -Seberg 
Fleishhacker, 172 Cal. 2386, 156 P 
5 


Colo.—Stenger v. Arnold, 81 Colo. 
33, 253 P 392, 50 ALR 1361; Novelty 
Theater Co. v. Whitcomb, 47 Colo. 
110,106 : P.(1012, .37,-GRANS 514; 
Watson y. Manitou, etc., R. Co., 41 
Colo. .138,. 92° P17, 17 LRANS..916; 
Jackson-v. Crilly, 16 Colo. 103, 26 P 
831; Colorado Cent. R. Co. v. Martin, 
7 Colo. 592, 4:P. 1118. 

Conn.—Pavlovehik v. Lupariello, 
101 Conn. 567, 127 A 18; Seabridge v. 
Poli, 98 Conn. 297, 119 A 214; Snow 
v. Coe Brass Mfg. Co., 80 Conn. 63, 
66 A 881; Nugent v. New Haven St. 
R. Co., 738 Conn. 139, 46 A 875. 
ee C.—Seavers v. Lisner, 41 App. 


Ga.—Southern R. Co. v. Dickson, 
1388 Ga. 371, 75 SE 462; Columbus R. 
Co. v. Asbell, 133 Ga. 573, 66 SE 902; 
Harris v. Southern R. Co., 129 Ga. 
388, 58 SE 8738; Nicholas v. Tanner, 
117 Ga. 228, 43 SE 489; Abrams v. 
Waycross, 114 Ga. 712, 40 SE 699; 
Western, etc., R. Co. v. Ferguson, 113 
Ga. 708, 39 SE 306, 54 LRA 802; 
Barber v. Hast, etc., R.-Co., 111 Ga. 


838,36 SE 50; Macon, etc., R. Co. v. 
Holmes, 103 Ga. 655, 30 SE 563; 
Briscoe v. Southern R. Co., 103 Ga. 


224, 28 SE 638; Culbreath v. M. Kutz 
Co., (A.) 140 SE 419; Collins v. Au- 
gusta-Aiken R., etc., Corp., 13 Ga. A. 
124, 78 SH 944: 

Ill.—Ross v. Becklenberg, 209 Ill. 
A. 144; McQuaid v. Warsaw, 201 Ill. 
A. 136; Blennerhassett v. La Salle, 
185 Ill. A. 258; Sauter v. Hinde, 183 
Ill. A. 413; Golden v. South Chicago 
City Re :Coe.; 180° Fl. ALw244-9 Piepho 
v. Merchants L. & T. Co., 168 Ill. A. 
511; Thielker v. Hast St. Louis, etce., 
R. ©Co., 140 Ill. A. 138; Lehigh Valley 
Transp. Co. v. Cook, 138 Ill. A. 405; 
Rosenbom. v. Renk, 121 Tl. A. 226; 
Chicago, etc., R. Co.:.v. Doyle, 119 
Ill. A. 303; Chicago City -R. Co. ,v. 
Albrecht, 114 Ill. A. 474; Grogan v. 
Big Muddy Coal, etc., Co., 58 Ill. A. 
154; Chicago, etc. R. Co. v. Mur- 
phy, 17 Ill, A. 444, 

Ind.—Evansville, ete, R. Co. v. 
Crist, 116 Ind. 446, 19 NE 310, 9 
AmSR 865, 2 LRA 450; Evansville; 
ete,, R. Ca. v. Griffin, 100 Ind. 221, 50 
AmR 783; Nave v. Flack, 90 Ind. 205, 
46 AmR 205; Newhouse v. Miller, 35 
Ind. 463; Munson y. Rupker, (A.) 
148 NE 169; Clark v. Huntington, 74 
Ind. A, 437, 127 NE 3801, 128 NE 458; 
Pittsburgh, ete., R. Co. v. Hall, 46 
Ind. A. 219,,90 NE 498, 91 NE 748; 
Salem-Bedford Stone Co. v. O’Brien, 
12 Ind. A. 217, 40 NE 430. 

Iowa.—Dreier v. McDermott, 157 
Iowa 726, 141 NW 315, 50 LRANS 
566; O’Keefe v. Chicago, ete., R. Co., 
32 Iowa 467; Reynolds v. Hindman, 
32 Iowa 146; Donaldson v. Missis- 
sippi, etce., R. Co., 18 Iowa 280, 87 
AmD 391. ’ 

Kkan.—Central Branch Union Pac. 
R. Co. v. Hotham, 22 Kan. 41. 

Ky.—Bridgford v. Stewart Dry 
Goods Co., 191 Ky. 557, 231 SW 22; 
Paducah Pole, ete., Co. v. Brockwell, 
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not have incurred the risk of injury which such con- 


The rule is equally applicable to 


one who, having taken'a position of danger without 


161 Ky. 424, 170 SW 970; Gossett v. 
Kentucky Wagon Mfg. Co., 153 Ky. 
101, 154 SW 8y7. 

La.—Walker v. Nona Mills Co., 151 
La. 738, 92 S 818; Williams -v. Lib- 
erty Stores, Inc., 148 La. 450, 87 S 
2338; Little v. A. Wilbert’s Sons’ Lum- 
ber, ete., Co., 142 La. 122, 76S 582. 

Md.—Texas Co., Inc. v. Washing- 
ton, etc., R. Co., 147 Md. 167, 127 A 
752, 40 ALR 495; Fulton Bldg. Co. v. 
Stichel, 135: Md. 542, 109 A 434. 

Mass.—Rooney v. Merliss, 155 NE 
443; Benton v. Watson, 231 Mass. 582, 
121 NE 399; Murphy v. Cohen, 223 
Mass. 54, 111 NE 771; Amiot v. Fos- 
ter, 213 Mass. 573, 100: NB:,1007; 
Murphy v. Deane, 101 Mass. 455, 3 
AmR 390. 

Mich.—Shadduck v. Grand Rapids, 
ete., R. Co., 179 Mich. 433, 146 NW 
238; Gleich v. Detroit Free Press, 169 
Mich. 247, 1385 NW 306; Klimowiczv 
v. Parker, 166 Mich. 203, 131 NW 
526; Wiethoff v. Shedden Carthage 
Co.,. 142 Mich (264 .205< NWotT48e 
Grandorf v. Detroit Citizens’ St. R. 
Co., 113 Mich. 496, 71 NW 844; Allen 
v. Johnston, 76 Mich. 31, 42 NW 1075, 
4 LRA 734; Hutchins v. Priestly Ex- 
press Wagon, etc., Co., 61 Mich.. 252, 
28 NW 85. 

Minn.—Berg v. Great Northern R. 
Co., 70 Minn. 272, 73 NW. 648, 68 
AmSR 524; Wherry v. Duluth, etce., 
R. Co.,, 64 Minn. 415, 67 NW 223; 
Schell v. St. Paul Second Nat. Bank, 
14 Minn. 43. 

Mo.—Harff v. Green, 168 Mo. 308, 
67 SW 576; O’Donnell y. Patton, 117 
Mo. 13, 22 SW 903; Matthews v. St. 
Louis Grain El. Co., 59 Mo. 474; 
Smith v. Ozark Water Mills Co., 215 
Mo. A. 129, 238 SW 573; Shuck v. 
Security Realty Co. (A.) 201 SW 
559; Atherton v. Kansas City Coal, 
etc., Co., 106 Mo. A. 591, 81 SW 223; 
Boyd v. Graham, 5 Mo. A, 403. 

Mont.—Holland y., Pence Auto. Co., 
72 Mont. 500, 234 P 284. 

Nebr.—Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692;,Sodomka v. 
Cudahy Packing Co., 101 Nebr. 448, 
163 NW _ 809; Knapp v. Jones, 50 
Nebr. 490, 70 NW 19. 

N.. J.—Runyon vy. Central R. Co., 
25 N. J. L. 556. 

N. Y.—Downes v. Elmira Bridge 
Co., 179 N. Y. 136, 71 NE 743; Magar 
v. Hammond, 171 N. Y. 377, 64 NE 
150, 59 LRA 315; Kennedy v. Fried- 
erich, 168 N: Y._ 379, 61 NE 642; 
Lanigan v. New_York Gaslight Co., 
(1 oS Ye 29; McGuinness y. Rodgers,* 
169 App. Div. 5, 154 NYS 385 [aff 223 
N. Y.-522 mem, ,119 NE 1056-mem]; 
Steinbrenner v. M. W. Forney Co., 
143 App. Div. 73, 127 NYS 620; Bell 
v. New York, 114 App. Div. 22, 99 
NYS 684; McGuire v. Board, 58 App. 
Div. 388, 68 NYS 1026 [aff 171 N. Y. 
672 mem, 64 NE 1123 mem]; Simpson 
v. Gerken, 19 App. Div. 68, 45 NYS 
1100; Carr v. Sheehan, 81 Hun 291, 
30 NYS 758; Hinz y. Starin, 46 Hun 
526, 12 NYSt 606; Faerber v. Nine 
Hundred & Sixty-Nine Park Ave. Co., 
83 Misc. 645, 146 NYS 783; Kaplan 
v. J. £. Lyons. Bldg., .ete!, Co., +61 
Misc. 315, 113 NYS 516; McCann vy. 
Thilemann, 86 Misc. 145, 
1076 [aff 74 App. Div. 630 mem, 77 
NYS 1131 mem]; Curran v. New 
York Cent., etc., R. Co., 30 Misc. 787, 
63 NYS 209; Ridley v. National Cas- 
ket ©Co., 161 NYS 444 [aff.178 App. 
Div. 954 mem, 165 NYS 1109 mem]; 
Savaryn v. New York, 145 NYS 54; 
Luzzi v. Charles E. Haff Co., 96 NYS 
456; Hinz v. Starin, 10 NYS 671 [aff 
124 N. Y..639 mem, 27 NE 411 mem]; 
Hinz v. Starin, 3 NYS 290; Mark vy. 
SO acatt River Bridge Co., 56 HowPr 

N. C.—Dunnevant v. Southern R. 
Co., 167 N.C. 232, 83 SE 347; Hally- 
burton v. Burke County Fair Assoc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


72 NYS | 


q 


knowledge and appreciation thereof, thereafter be- | 
comes fully cognizant of the danger and continues 
The fact that avoiding 
an impending danger necessitates the violation of 
an ordinance will not,excuse failure to avoid it;®? 
but it has been held that a.plaintiff may not be de- 


to expose himself to it. 


rs N. C. 526, 26 SE 114, 38 LRA 
156. 
- N. D.—yYork v. General Utilities 
Corp., 41 N. D. 137, 170 NW 312; Cos- 
tello v. Golden Valley Farmers’ 
Bank, 34 N. D. 131, 157 NW 982. 
Oh:—Kolar v. Erie R. Co., 22 Oh. 
Cir. Ct. N. S. 452; May Co. v. Cum- 
mings, 17 Oh. Cir. Ct. N. S. 548 [mod 
on other grounds 83 Oh. St. 503 mem, 
94 NE 1105 mem]; Buchtel College v. 
Martin, 1 ‘Oh. Cir. ‘Ct. (N.S. 508, 25 
Oh. Cir. Ct. 494. 
Pa.—Kilpatrick v. Philadelphia 
Rapid Transit Co., 290 Pa. 288, 138 
A 830; Phelan v. Armstrong Cork Co., 
282 Pa. 285, 127 A 835; Stevenson v. 


Pittspure, ete. R.."Co.., 249’ Pa.*-626, 
69 A 45; Cochran v. Philadelphia, 
ete., R. ‘Co.,' 184 Pa. 665, 39 A 9296; 


Fox v. Borkey, 126 Pa. 164; 17 A 604; 
Krum vy. Anthony, 115 Pa. 431, 8 A 
598; Holliday v. Booth & Flinn, Ltd., 
62 Pa. Super. 147; Barrage v. Phila- 
delphia, etc., R. Co., 60 Pa. Super. 66; 
Foard v. Rath, 33 Pa. Super. 182; 
Burnite v. Redstone Tp., 37 Pa. Co. 
452; Purtell v. Ridge Ave. Pass. R. 
Co:, 3 Pa. Co, 273; Layton v. Rogers, 
38 LancLRev 233. 

Porto Rico.—Brooks v. Céntral St. 
Jeanne, 5 Porto Rico Fed. 281. 

R. I.—Coleman v: Benjamin F. 
Smith. Co.;, 30 R. <I. 250, 74,.A. s915; 
Macartney v. Colwell, 29 R. I. 21, 68 
YEG RF 

Tenn.—Worsham v. Dempster, 148 
Tenn. 267, 255 SW 52; James v. Mem- 
phis St. R. Co., 3 Tenn. Civ. A. 298. 

Tex.—F. W. Woolworth Co v. Gra- 


“ham, (Civ. A.) 257 SW 574; Marshall, 


etc., R. Co. v. Petty, (Civ. A.) 145 SW 
1195; Austin Electric R. Co. v. Lane, 
55 Tex. Civ. A. 577, 120 SW 1011. 

Va.— Overstreet v. Security Stor- 
age, etc., Co., 148 Va. 306, 138 SE 
552; Shiflett v. Virginia R., etc., Co., 
136 Va. 72, 116 SE 500; Consumers’ 
Brewing Co. vy. Doyle, 102 Va. 399, 
46 SE 390. 

Wash.—Wayson vy. 
Co., 136 Wash. 274, 239 P 559, 45 
ALR 290; Hogan v. Metropolitan 
Bldg. Co., 120 Wash. 82, 206 P 959; 
Kroeger v. Grays Harbor Constr. Co., 
83 Wash. 68, 145 P 63; Polk v. Spo- 
kane Interstate Fair, 73 Wash. 610, 
132 P 401; Anderson v. Northern 
Pac. R. Co., 19 Wash. 340, P 
345. 

Wis.—Haselmaier v. Milwaukee 
Electric R., ete., Co., 185 Wis. 210, 
201 NW 257; Pribonic v. Fulton, 178 
Wis. 393, 190 NW 190, 27 ALR 281; 
Ray v. Stuckey, 113 Wis. 77, 88 NW 
900, 90 AmSR 844; Martin v. Bishop, 
59 Wis. 417, 18 NW 337; Matteson v. 
Jackman, 32 Wis. 182. 


Rainier Taxi 


Eng._-McEvoy v. Waterford: SS. 
Co., L. R. 18 Ir: 159; Manchester, 
etec., R. Co. v. Woodcock, 25 L. 5 


Rep. N. S. 335. 

Alta.—Pittzen v. Shokluk, 16 Alta. 
L. 482, 60 DomLR 313, [1921] 2 West 
Wkly 686; Smiles v. Edmonton 
School Dist., 14 Alta. L. 351, 43 
DomLR 171, [1918] 3 WestWkly 673. 

B. C,—Shaw Vv. Westminister 
Thoroughbred Assoc., 33 B. C. 361; 
Despointes v. Almond, 18 B. C. 578. 

Man.—Roy v. Henderson, 18 Man. 
23 


4, 

Ont.—Caplin v. Walker, 35 Ont. L. 
291, 9 OntWN 349, 26 DomLR 774; 
Hudson v. Napanee River Impr. Co., 
31 Ont. L. 47, 6 OntWN 11 [dism app 
5 OntWN 467, 25 OntWR 460]; Wood 
v. Hamilton, 28 Ont. a UINELET 
LR 451 [allowing app n ; 
23 outwh 627, DomLR_ 824]; 
Norman v. Hamilton Bridge Works 
Co., 15 .Ont. L. 457, 11 OntWR 37; 
Tinsley v. Toronto R. Co., 15 Ont. L. 
438,10 OntWR 1077; Kempil v. 


‘into a building, 


NEGLIGENCE 


defendant.®? 


Bruder, 26 OntWN 1. 

Que.—Bourassa v. Gregoire, 42 
Que. K. B. 154; Rolland v. Dawes, 13 
Que. Super. 52. 

“The fact that a danger is known 
will preclude a recovery, in case of 
injury, when it is apparent and im- 
minent, and of such a character as 
to impose upon one who undertakes 
to pass it a hazard that an ordinarily 
prudent man would not _ incur.” 
Wherry v. Duluth, etce., R. Co., 64 
Minn, 415, 417, 67 NW 223. 

[a] Zllustrations.—(1) In an ac- 
tion for an injury to plaintiff’s foot 
caused by one of defendant’s wagons 
running over it, where plaintiff sat 
on a box on the wheel guard rail of 
a bridge and did not move away, al- 
though he knew that two of defend- 
ant’s teams were approaching from 
opposite directions and’ were likely 
to pass near him, and he should have 
known that his position was danger- 
ous if they passed at that point, he 
was guilty of contributory negli- 
gence. Snow v. Coe Brass Mfg. Co., 
80 Conn. 63, 66 A 881. (2) Where 
plaintiff, employed in carrying sand 
had good eyesight 
and hearing and full knowledge of 
icy conditions, and knowing that 
carpenters were engaged on the roof, 
deliberately placed himself, without 
looking, in a position of obvious 
danger from objects liable to fall 
upon him from above, and was in- 
jured by a falling rafter, he was 
negligent as matter of law, and could 
not recover. Coleman v. Benjamin 
FE. “Smith €Co.,’30 Ro 1250, 74 “A~ 915: 
(3) The act of plaintiff in reaching 
his hand into a space three inches 
wide between the feed rolls and 
snapping rolls of a corn shredder 
while in motion, where it was caught 
and was injured, is so obviously 
dangerous as to constitute contribu- 
tory negligence. International Har- 
vester Co. v. Langermann, 262 Fed. 
498. (4) Where a woman, unac- 
quainted with a building, in visiting 
the office of a tenant mistakes a 


dark entrance to the basement as the’ 
without any’ 


desired entrance, and 
precaution steps through it and falls 
into the basement, she is guilty of 
contributory negligence. Sauter v. 
Hinde, 185 Ill. A. 418. (5) A building 
inspector is guilty of contributory 
negligence as a matter of law where 
he enters a dark building, which is 
in the process of construction, on a 
tour of inspection and is obliged to 
grope his way in the darkness into a 
passageway into which he has never 
before walked and which he knows 
is devoid of flooring, as a conse- 
quence of which he falls through the 
unboarded floor into the basement 
and is injured. Ross v. Becklenberg, 
209 Ill. A. 144. (6) An expert elec- 
trician, injured by dropping of an 
elevator, was’ negligent in failing to 
observe that the elevator was oper- 
ated with locks plugged. Overstreet 
v. Security Storage, etc., Co., 148 Va. 
306, 1388 SE 552. (7) Where plain- 
tiff’s boat was placed in a position of 
danger by defendant’s negligence, 
plaintiff could not recover for injury 
thereto occurring after it was pos- 
Sible for him to avert a continuance 
of the danger by removal of the boat. 
Mark v. Hudson River Bridge Co., 
56 HowPr (N. Y.) 108. 

[b] Backing into an elevator shaft 
without looking to see whether the 
elevator is there, Sodomka v, Cudahy 
Packing Co., 101 Nebr. 448, 1683 NW 


809. 

Descending slippery steps 
without using handrail. — Where 
plaintiff, descending slippery steps to 


contributory negligence, 


[45 C.J.] 959 


nied redress for an injury to his property due to 
defendant’s negligence because he might have pre- 
vented such injury by committing a trespass against 
Expressions are found in many de- 
cisions to the effect that one who voluntarily ex- 
poses himself or his property to a known and appre- 


a railroad station, at first. used the 
handrail, but because his’ glove 
caught on Some knobs on the rail he 
went down the middle of the steps, 
although he knew of their slippery 
condition and fell, he was guilty of 
barring re- 
covery. Stevenson v. Pittsburg, etc., 
R. Co., 219 Pa. 626, 69: A: 45. 

[dad] Driving under trestle afford- 
ing insufficient clearance.—One driv- 
ing under a trestle in defendant’s 
lumber yard is negligent, precluding 
recovery for injuries, by being struck 
by a bolt in the trestle. Paducah 
Pole, etc., Co. v. Brockwell, 161 Ky. 
424, 170 SW 970. 

{e] Operating automobile having 
defective accelerator.— An experi- 
enced auto mechanic, continuing to 
drive an automobile knowing that 
the foot accelerator was defective, 
and refusing to remedy the. defect 
with offered assistance of a skilled 
mechanic accompanying him on the 
drive, is negligent precluding recoy- 
ery from his death from the distribu- 
tor and local dealer. Holland v. Pence 
Auto. Co., 72 Mont. 500, 234 P 284. 

{f{] Passing across lot on very 
dark night.—Plaintiff, after having 
an opportunity to observe an excava- 
tion in the daytime, was guilty of 
contributory negligence, barring re- 
covery for injuries sustained when 
he fell into it while crossing a lot on 
avery dark night. Costello v. Golden 
Valley Farmers’ Bank, 34 N. D. 131, 
157 NW. 982. 

[g] Passing 
Where plaintiff, 


over wet  floor.— 
a customer in a 


“store, knew that the wooden floor of 


the basement was wet as a result 
of an unusual rainstorm, plaintiff as- 
sumed the risk of injury in going on 
the floor, which was well lighted, 
and cannot recover for injuries re- 
sulting from a fall, even if the store- 
keeper is otherwise deemed guilty of 


negligence. -Bridgford v. Stewart 
DEY Goods’ 'Co., 191 Ky. 557, 231° Sw 
[Th] Putting head into elevator 


shaft to summon the elevator bars 
recovery for the death of one em- 
ployed as an iron worker upon a 
building in the course of erection. 
Phelan v. Armstrong Cork Co., 282 
Pa. 285, 127 A 835. 

{iJ Stumbling over box in store 
aisle—A customer who. stumbled 
over a box in an aisle of a store 
while hurrying is guilty of negli- 
gence precluding a recovery where 
the box was in full view for twenty- 
seven feet and there was nothing to 
distract her attention. Williams vy. 
qiberiy Stores, Inc., 148 La. 450, 87 

Other applications of rule see 
Carriers §§ 99, 166, 1202, 1492, 1511 
et seq; Explosives § 32; Ferries § 58; 
Gas §§ 638, 64; Highways § 461; Inn- 
keepers §§ 389, 40, 73; Landlord and 
Tenant §§ 910, 911; Motor Vehicles 
§ 906 et seq; Railroads [33 Cyc 826, 
981, 1228]; Street Railroads [386 Cye 


1627]. . 
61. Straight v. Great Western 
Bye or ete «Co Ts Colo. 18s 2a 
62. Dennison vy. Miner, 1 Pa. Cas. 


899, 2 A 561. 

63. Wolf v. St. Louis Independent 
Water Co., 15 Cal, 319. 

[a] Mlustration.—In an action for 
negligently overflowing plaintiffs’ 
mining claim it is not-a defense that 
plaintiffs could have prevented the 
damage by pulling off a board from 
defendant’s flume and permitting the 
water to discharge above plaintiffs’ 
claim. Wolf v. St. Louis Independent 
Water Co., 15 Cal. 319, ’ 
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ciated danger is guilty of negligence;°* but while 
an important factor to be considered in all cases,®* 
it is generally held that the fact that one knew and 
appreciated, or in the exercise of ordinary care 
should have known and appreciated the danger, and 
voluntarily encountered it, does not necessarily show 
The weight of authority supports the 
qualification that one is not negligent in voluntarily 
exposing himself to such danger, if, under the same 
or similar circumstances, an ordinarily prudent per- 


negligence.®® 


64. U. S.—Werthner v. Girard Ave. 
Farmers’ Market Co., 218 Fed. 364, 
134 CCA 172. 

Ala.—Republic Iron, etc., Co. 
Fuller, 6 Ala. A. 448, 60 S 475. 

Ill.—Welch v. New Harper Hotel 
Co., 196 Ill. A. 94. 

Mo.—Morris v. Kansas City Light, 
etc., Co., 302 Mo. 475, 258 SW 431; 
Gray v. Union Blectric Light, etc., 
Co., (A.) 282 SW 490. 

N. J.—Saunders v. Smith Realty 
Co., 84 N. J. Ls 276,/ 86 A 404. 

N. Y.—Magar v. Hammond, 171 
ING is Blip OF IN 100,509 LRA OLB: 
Basmajian vy. New York Bd. of Edu- 
eation, 211 App. Div. 347, 207 NYS 
298 [rev 122 Misc. 530, 204 NYS 263]; 
Robinson v. Manhattan R. Co., 5 
Misc. 209, 25 NYS 91. 

N. C.—Dunnevant v. Southern R. 
Co., 167 N. GC. 232, 838 SE 347. 

Oh. —May Co, v. Cummings, 17 Oh. 
Cir. Ct. N.S; 548 Emod.on jother 
grounds 83 Oh. St. 503 mem, 94 NE 
1105 mem]. 

Pa.—Artz v. Lit, 198 Pa, 519, 48 A 
297; Ferguson v. Philadelphia Tract. 
Cort 9) Ae CO; 147. 

Wash.—Shafer v. Tacoma Eastern 
R. Co., 91 Wash. 164, 157 P 485, LRA 


1916F 114. 

Wis.— Haselmaier v. Milwaukee 
Electric R.,; etc., Co., 185 Wis. 210, 
201 NW 257. 

65. Ind.—Evansville, etc., R. Co. 


Ver Crist. 116 eind.. 446, 419 NB. 310,09. 
AmSR 865, 2 LRA 450; Nave v. 
Flack, 90 Ind. 205, 46 AmR 205; Mur- 
phy v. Indianapolis, 83 Ind. 76. 
Mass.—Frost v. McCarthy,. 200 
Mass. 445, 86 NE 918. 
Minn.—Wherry v. Duluth, etc., R. 
Co., 64 Minn. 415, 67 NW 223. 
Mo.—Swanson v. Sedalia, 89 Mo. A. 
121; Harriman v. Kansas City Star 
Co481,. Mo, A: yee Stevens y. Wal- 
pole, oe Mo, A. 213 
N. H.—Sevigny Conte Spaulding, 
etc., Co., 81 .N. Hy 311, 125 A. 262. 
Ok 1.— Great Western Coal, etc., Co. 
v. Cunningham, 43 Okl, 417, 143 P 26. 
Pa.—Forks Tp. v. King, 84 Pa. 230. 
Tenn.—Knoxville v. Cox, 103 Tenn. 
368, 58 SW 734. 


Tex.—Boyd v. Burkett, (Civ. A.) 
27 SW 223. - 

66. U. S.—National L. Ins. Co, v. 
Cs eg 226 Fed. 165, 141 CCA 


D. C—Washington Gas Light Co. 
v. Eckloff, 7 App. 372 


Ida.—Osier v. Consumers Co., 42 
Ida, 789, 248 P 438. 
Ill.—TIllinois Cent. R. Co. v. An- 


derson, 184 Ill. 294, 56 NE 331; Illi- 
nois Iron, etc., 


Co. v. Weber, 89 Ill. 
A. 368 


Ind.—Citizens’ St. R. Co. v. Sutton, 
148 Ind. 169, 46 NE 462, 47 NE 462; 
Evansville, etc., R. Co. v. Crist, 116 
Ind. 446, 19 NE 310, 9 AmSR 865, 2 
LRA 450; Murphy v. Indianapolis, 83 
Ind. 76; Muren Coal, etc., Co. v. Cope- 
land, 46 Ind. A. 280, 90 NE 489, 91 
NE 508. 

Iowa.—Bailey  v. 115 
Iowa 271, 88 Nw 3 

Kan.—Davis v. Holton, 59 Kan, 707, 
54 P 1050. 

La.—Potts v. Shreveport Belt R. 
pose 110 La. 1, 34 S 103, 98 AmSR 


Mass.—Frost v. McCarthy, 200 
Mass. 445, 86 NE 918; Finnegan v. 
Fall River Gas Works Co., 159 Mass. 
311, 34 NE 523. 


Fag eae, 


NEGLIGENCE 


Mo.—Swadley v. Missouri Pac. R. 
Co., 118 Mo. 268, 24 SW 140, 40 AmSR 
366; Bender v. Weber, 138 Mo. A. 537, 
121 SW 385; Swanson v. Sedalia, 89 
Mo. A. 121; Harriman v. Kansas City 
SrariCo;, 81 Mo. A. 124; Stevens v. 
Walpole, 76 Mo, A. 213. 

N. H.—Kambour v. Boston, etc., R. 
Co., 77 N. H. 33, 86 A 624, 45 LRANS 


1188. 
N. Y.—Kaiser v. Washburn, 55 
App. Div. 159, 66 NYS 764; Sullivan 


v. Dunham, 35 App. Div. 342, 54 NYS 
962 [aff 161 N. Y, 290, 55 NE 923, 76 
AmSR 274, 47 LRA 1715]; Post. vy. 
Stockwell, 44 Hun 28. 

Or.—Saylor v. Enterprise Electric 
Co., 110 Or. 231,. 222 P 304, 223 .P 725. 

Pa.—Potter v. Natural Gas Co., 183 
Pas d TOs nao) Asal 

Tex.—Stamford Oil Mill Co. v. 
Barnes, 103 Tex. 409, 128 SW 875, 31 
LRANS 1218, AnnCas1913A 111; Qua- 
nah, ete., R. Co. v. McWhorter, (Civ. 
A.) 1386 SW 1162. 

Wash.—Polk v. Spokane Interstate 
Fair, 73 Wash. 610, 182 P 401; Stock 
v. Tacoma, 53 Wash. 226, 101 P 830; 
McQuillan v. Seattle, 10 Wash. 464, 
38 P 1119, 45 AmSR 799. 

Wis.—Crites v. New Richmond, 98 
Wis. 55, 73 NW 322. 

Eng.—Clayards v. Dethick, 12 Q. 
B. 439, 64 ECL 439, 116 Reprint 932; 
Peek}e v. Glasgow Corp., [1919] S. C. 
13. 

Ont.—Tessier v. Ottawa, 41 Ont. L. 
205, 18 OntWN 234, 40 DomLR 12; 
Atkinson v. Chatham, 29 Ont. 518 
[app allowed on other grounds 26 
Ont, A, 521]; Gordon v. Belleville, 15 
Ont. 26. 

“Although the terms ‘knowledge of 
danger’ and ‘appreciation of risk’ are 
frequently used in discussion of due 
care, still these elements in and of 
themselves do not constitute negli- 
gence, as matter of law. These ex- 
pressions are valuable aids in de- 
scribing what may be found as mat- 
ter of fact to constitute negligence. 


They aptly define what is evidence of: 


negligence, but do not state that 
which is always such conclusive and 
indubitable want of care as to con- 
stitute negligence as matter of law.” 
200 Mass, 445, 


“The only ° logical conclusion 
which can be reached, when all the 
cases which have considered the right 
of those who were injured while vol- 
untarily encountering a known dan- 
ger to recover are read together, is 
that the facts that they knew of the 
danger incident to the condition of 
which they complain and voluntarily 
encountered it are not, in and of 
themselves, conclusive of their right 
to recover, unless the danger is so 
great that the ordinary man would 
not have done what they did. In all 
other cases these facts are merely 
evidence to be considered with other 
relevant facts on the issue of their 
.’  Kambour y. Boston, ete, R. 
wpe tuted pINcun d po Oy eA Oe 86 A 624, 45 
LRANS 1188. 


67. U. S.—Mosheuval y. District 
of Columbia, 191, Us S:. 247; 24 .ScCt 
57, 48 L. ed. 170; National L. Ins, Co. 


v. McKenna, 226 Fed. 165, 141 CCA 
163; St. Louis Cordage Co. v. Miller, 
126 Fed. 495, 61 CCA 477, 63 LRA 
551; Narramore v. Cleveland, etc., R. 
Cri 96 Fed. 298, 37 CCA 499, 48 LRA 


[§ 514 


son would have incurred the risk which such con- 
duct involved.®? 
negligence in exposing himself or his property to 
known and appreciated danger where there is some 
reason of necessity or propriety to justify him in so 
doing,®® or where by the exercise of care propor- 
tionate to the danger one might reasonably expect 
to avoid the danger,®® or where no other course 
is open,”? or where reasonably prudent men might 
differ as to the propriety of encountering it.” 


Thus one may not be guilty of 


Ala.—McGeever v. O’Byrne, 203 
Ala. 266, 82 S 508. 
Ida.—Osier v. Consumers Co., 42 


Ida. 789, 248 P 438. 

Ill.—Devine y. National Safe De- 
posit Co., 145 Ill. A, 322 [aff 240 Ill. 
369, 88 NE 804]. 

Ky BB. Tytler Cos va RIED yaa 
Ky. 389, 293 SW 155; Louisville Gas, 
etc., Co. v. Beaucond, 188 Ky. 725, 
224 SW 179; Louisville Gas CORN: 
Fry, 147 Ky. 754, 145 SW 748; Bowling 
Green Gas Light Co. v. Dean, 142 Ky. 
678, 184 SW 1115; Franklin’ Electric 
Tee ‘Cos Vv: Angelea, 142 Ky. 539, 134 
Sw 1119. 

La.—Vidrine v. Evangeline Gravel 


Co., 6 La. A. 468 
McCarthy, 200 


Mass.—Frost _ v. 
Mass. 445, 86 NE 918. 

Mo. —Swadley v. Missouri Pac. R. 
Co., 118 Mo. 268, 24 SW.140, 40 AmSR 
366; Mitchell v. Chicago, etc., Re Co;; 
132 Mo. A, 143, 112 SW 291; Swanson 
v. Sedalia, 89 Mo. A. 121; Harriman 
v. Kansas City Star Co., 81 Mo. A. 
wat Stevens v. Walpole, 76 Mo. A. 

N. H.—Sevigny v. J. Spaulding, 
etc, Co.;) 81 N. HB. Sil, 125, Ayzos: 
Kambour v. Boston, ete., R. Co., 17 
N. H. 33, 86 A 624, 45 LRANS 1188; 
Kelland v. Jos. Noone’s Sons Co., 15 
N. H..168, 71 A 947. 

N. Y.—Lanigan v. New York Gas- 


light Co., 71 N. Y. 29. 
Or.—Saylor v. Enterprise Electric 
eo 110. .Or, 231, -222 -P 3045) 2232 


Tex.—St. Louis, etc., R: Co. 
Mathis, 101 Tex. 342, 107 SW 530; 
San Angelo Water, etc., Co, v. Ander- 
son, (Civ. A.) 244 SW 571; Quanah, 
etc., R. Co. v. Goodwin, (Civ. ADSL 
SW 545; Marshall, ete., YS eBay A 
Petty, (Civi« Ada 145. (cS W-) 2136 
Quanah, etce., R. Co. v. McWhorter, 
(Civ, A.) 136 SW 1162; Galveston, 
etc,, R. Co. v. Hanson, 58’ Tex. Civ. A. 
584, 125 SW 68. 

Wash. —Polk v. Spokane Interstate 
Fair, 73 Wash. 610, 1382 P 401; Stock 
v. Tacoma, 53 Wash, 226, 101 ’p 830; 
McQuillan v. Seattle, 10 Wash. 464° 
38 P 1119, 45 AmSR 799. 

Ww. Va.—-Lindsey v. Bluefield Prod- 
wee. etc.,. Co.,. 91 W.Va. 118, 112595 

“The controlling question is not 
whether plaintiff knew or appreciated 
that it was dangerous to do as he 
did, but is whether an ordinarily pru- 
dent person _under such circum- 
stances would have refrained from 
doing as he did.” National L. Ins. 
Co. vy. McKenna, 226 Fed. 165, 167, 
P4d COA. 11:68 

68. Mayo “y, Boston, etc., R. Co., 
104 Mass. Sr Hickey v. Boston, etc., 
RCo, 14. Allen (Mass.) 429; Todd Vv. 
Old Colony, etc, 7 RevCorr Te eAllen 
(Mass.) 207, 88 AmD 679. 

69. Nave v. Flack, 90 Ind. 205, 46 
‘AmR 205; Huntingburgh Vv. First, 22 
Ind. A. 66, 53 NE 246; Salem’ v. 
Walker, 16 Ind. A. 687, 46 NE 90; 
Gordon v. Cummings, 152 Mass. 513, 
25 NE 978, 23 AmSR 846, 9 LRA 640; 
Swadley v. Missouri Pac, R. Co; 118 
Mo. 268, 24 SW 140, 40 AmSR 366. 

70. Marwedel vy, Cook, 154 Mass. 
he) aot Neo neOs 

BE, ox v. lastenbury, 29 Conn. 
204; Charlottesville v. Biaiton 102 
Va. 95, 45 SE 737; Newport News, 
etc., R., etc., Co. -v. Bradford, 100 Va. 
231, 40 SE 900. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 515-516] 


[§ 515] (2) Usual or Customary Conduct.?2 That 
certain conduct is customary or usual does not nec- 
essarily absolve one so acting from contributory 
negligence,’* nor does the fact that such conduct 
was not usual or customary establish negligence.’* 
The test is whether an ordinarily prudent person 
would have so acted under the same or similar cir- 


cumstances.*® One whose conduct 


tomary is not negligent,’ unless such conduct ex- 
poses him to danger involving a risk of injury 
which an ordinarily prudent person, similarly situ- 


72. Customary use of railroad 
tracks by public see Railroads [33 
Cye 828]. 

73. U. S.—Chicago, etc., R. Co. v. 
Carpenter, 56 Fed. 451, 5 CCA 551. 2 

Cal.—Gornstein vy. Priver, 64 Cal. 
A, 249,221 P 396. 

Tl.— Campbell v. Chicago, ete., R. 
a 243 Ill. 620, 90 NE 1106. 

Md.—Consolidated Gas, etc., Co. v. 
State, 109 Md. 186, 72 A 651. 

N. Y.—Schumer v. Caplin, 241 N. 
ave 346 150 NE 139. 

74. ‘Schumer v. Caplin, supra. 

§ Po of evidence see infra 

75. Chicago, etc., R. Co. v. Carpen- 
ter, 56 Fed. 451, 5 CCA 551; Missouri, 
ete., R. Co. v. Clayton, 97 Ark. 347, 
133 SW 1124: Gornstein v. Priver, 64 
Cal. A. 249, 221 P 396. 

76. U. S.—Narramore v. Cleveland, 
etc., R. Co., 96 Fed. 298, 37 CCA .499, 
48 LRA 68; Chicago, etc., R. Co. v. 
Carpenter, 56 Fed. 451, 5 CCA 551. 

- Ark.—Missouri, ete., R. Co. v. Clay- 
ton, 97 Ark: 347, 133 SW 1124. 

Cal.—Gornstein v. Priver, 64 Cal. 
Ay 249,,221- P: 396. 

Ill.—Campbell y. Chicago, etc., R. 
Co., 243 Ill. 620, 90 NE 1106; Chicago, 
etc. CO. Gregory, 58 Ill. 272. 

Iowa.—McDonald v. Chicago, etc., 
R. Co., 29 Iowa 170. 

- Ky.—Coca-Cola Bottling Works v. 
Shelton, 214 Ky. 118, 282 SW 778. 

Md.—Consolidated Gas, etc., Co. v. 
State, 109 Md. 186, 72 A 651. 

Mass.—Silverman v. Carr, 200 
Mass. 396, 86 NE 898. 

Mo.—Tibby v. Missouri Pac. R. Co., 
82 Mo. 292; Martin v. Richmond Cot- 
tae Oil Co., 194 Mo. A, 106, 184 SW 
127. 

Ont.—McAuliffe v. Welland, 6 Ont 
WR 819 [app dism 8 OntWR 522]. 

- [a] MTlustrations. — (1) Where 
plaintiff was injured by the wrongful 
starting of machinery while he was 
Jacing a belt which was on a tight 
pulley, plaintiff’s failure to equip the 
shaft with tight and loose pulleys 
was not conclusive evidence of con- 
tributory negligence, the use of such 
pulleys not being customary. Silver- 
man v. Carr, 200 Mass. 396, 86 NE 
898. (2) Plaintiff, injured by explo- 
sion of Coca-Cola bottles, is not 
guilty of contributory negligence per 
se in placing bottles in iced: water, 
that method of chilling the beverage 
being customary. Coca-Cola Bottlin 
Works .v. Shelton, 214 Ky. 118, 28 
SW. 778. 

. 77. Rumpel v. Oregon Short Line, 
ete., Jk, Gols 4% ida; 13)- 352-700; 222 
LRA 725; Sprong v. Boston, etc., R. 
Co., 60 Barb. (N. ¥.) 30. 

[a] Dilustration.—In an action for 
injuries caused while crawling under 
a car that blocked a street, evidence 
of a custom of people to crawl under 
ears so blocking streets is incompe- 
tent. Rumpel v. Oregon Short Line, 
6tc., ky Co, 4 Tdavit3s; 35° P7005) 22 
LRA 725. 

78. Violations of statutes or ordi- 
-nances as contributory negligence see 
infra § 523. 

. 79. Servant injured by negligence 
of master see Master and Servant §§ 
1059, 1067, 1078. 

80. Atlantic Coast Line R. Co. v. 
O’Neill, 127 Ga. 685, 56 SEH 986; 
Rohlfs’ v. Fairgrove Tp., 174 Mich. 
555, 140 NW 908; Rogers v. Tegar- 
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is usual or cus- 


den Packing Co., 
170 SW 675. 
“While it cannot ibe laid down as a 
set rule that ordinary prudence re- 
quires every act to be ‘done in the 
safest way, yet in determining 
whether the way it was done meets 
the requirement as to the exercise 
of ordinary care, either as a question 
of law or one of fact, there must be 
taken into consideration the circum- 
stances surrounding the occurrence 
of an injury sustained in doing the 
act; and the existence’ of a safer 
method which was at hand and with- 
in the voluntary choice of the in- 
jured person always enters into the 
question as a material element; it is 


185 Mo. A. 99, 107, 


one of the surrounding circum- 
stances.” Rogers v. Tegarden Pack- 
Ling-'Co., supra, 

Choice between alternatives in 


emergencies see infra § 517. 

81. Cal.—Powers v. Raymond, 197 
Cal. 126,239 P 1069; McGraw ‘v. 
Friend, etc., Lumber Co., 120 Cal. 574, 
525P 1004, 

Colo.— Stenger v. Arnold, 81 Colo. 
33, 253 P 392, 50 ALR 1861; Dilley v. 
‘Primos Chemical Co. "64 Colo. 361, 
171 P 1146; Colorado, etc., R. Co. v. 
‘Reynolds, 51 Colo. 231, 116 P 1043. 

Ga.—Atlantie Coast Line R. Co. v. 
O’Neill, 127 Ga. 685, 56 SE 986; 
Southern Cotton Oil Co. v. Skipper, 
125 Ga. 368, 54 SE 110; Columbus R. 
Co. v. Dorsey, 119 Ga. 363, 46 SE 635. 

Ill.—Gibson v. Leonard, 143 Ill. 182, 
32 NE 182, 36 AmSR 376, 17 LRA 588; 
McNeilly v. Nelson Mfg. Co., 140 Ill. 
A. 34; Siegel v. Becker, 83 Ill. A. 600; 
North American Provision 'Co. Vv. 
Hart, 66 Ill, A. 659. 

Gtery thi Con Nie 


Ind.—Pittsburgh, 
Hall, 46 Ind. A. 219, 90 NE 498, 9] 
NE 743. 

Iowa.—Hansen v. State Bank Bldg. 
Co., 100: Iowa 672, 69 NW 1020. 

Ky.—Cincinnati, ete. R. Co. 
Swann, 160 Ky. 458, 169 SW 888, 
LRA1915C 27; Elliott v. Greenville 
Coal Co!; 159 Ky. 481, 167 SW 424; 
Cain v. Ohio Valley Tel. Co., 47 SW 
759, 20 KyL 855. 

La.—Baringue v. Sanderson, 8 La. 
A. ger anes 412. 

Me.—Woodman v, Pitman, 79 Me. 
456, 10 A 321, 1 AmSR 342. 

Mass. —Harvey v. Malden, 188 
‘Mass. 133, 74 NE 327, 

Mich.—Amerine -v. Porteous, 105 
Mich. 347, 63: NW 300. 

Mo. —Bonanomi v. Purcell, 287 Mo. 
436, 230° SW 120; Smith Vv. Ozark 
Water Mills Co;, 215 Mo. A. 129, 2388 
SW 5738; Rogers v. Tegarden Pack- 
ing Co,;°185’ Mo. A,.99,°170 ‘SW. ‘675; 
Meyers: v. Chicago, etc., R. Co., 103 
‘Mo. A. 268, 77 SW 149. 

N. J.—Gillespie v. John W. Fer- 
guson Co., 78 N. J. L. 470,.74 A 460; 
Phillips v. Burlington Library Co., 55 
iN. Jy Le. 80%, 27 A 478. 

N.' Y.—Whalen y. Citizens’ Gas 
Dieht..Co:, 151 N. “Y.. 70), 45 NE 363; 
‘Buckingham v. Eagle Warehouse, 
jetc., Co., 189 App. Div. 760, 179 NYS 
218; Holland vy. Turner, 189 App. Div. 
1566, 178 NYS 382 [aff'232 N.Y. 518 
‘mem, 134 NE 553 mem]; Burke v. 
Cowen, 1130 App, Div. 207, 114 NYS 
505; Downes v. HElmira. Bridge Co., 
41 App. Div, 339, 58 NYS 628; Hoes 
v. Edison General Electric Co., 23 
App. Div. 433, 48 NYS 3823 [rev on 
other grounds 161 N. Y. 35, 55 NH 


/premises, 
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_ated, would not have incurred,” or constitutes a 
_violation of a statute or ordinance designed to 
protect him from such injury.78 

[§ 516] (3) Choice between Alternative Courses.”® 
A person to whom two courses of conduct are 
open is required to exercise ordinary care in choos- 
ing which course he will pursue.®° 
same or similar circumstances, an ordinarily pru- 
dent person would not have so chosen, one having 
_a choice is negligent in pursuing a course which is 
dangerous rather than one which is safe,*t or even 


If, under the 


285]; Sandman v. Baylies, 21 Misc. 
523, 47 NYS 783 [aff 26 Misc. 692, 56 
NYS 1070]. 

N. C.—Dunnevant v. Southern R. 
Co., 167 N. C. 232, 83 SE 347. 

N. D.—York v. General Utilities 
Corp., 41 N. D. 137, 170 NW 312. 

Oh. Mineral City v. Gilbow, 81 Oh. 


St. 263, 90 NE 800, 25 LRANS 627. 


Pa.—Purcell vy. Riebe, 227 Pa. 503, 
76 A 212; Johhson vy. Wilcox, 135 Pa. 
217, 19 A 939; Johnston v. Wheat- 
land Borough, 69 Pa. Super. 172; 
Clifton v.' Williams, 69 Pa. Super. 
163; Barrage v. Philadelphia, ete., R. 
Co., 60 Pa. Super. 66; Foard v. Rath, 
33 Pa. Super. 182; Bechtel v. Maha- 
noy City Borough, 30 Pa. Super. 135; 
Smith v. Lehigh Valley R. Co., 21 Pa, 
Co. 9; Mellor v. Bridgeport, 14 Montg. 


Louis Southwestern. R. 
Co. v. Samuels, 103 Tex. 54, 128 SW 
121; F. W. Woolworth Co. v. Graham, 


(Civ. A.) 257 SW 574; Missouri, etc., 
R. Co:..v. Sharp, (Civ. A.) 120 SW 
263; Galveston Land, ete, Co. v. 


Levy, 10 Tex. Civ. A. 104, 30 SW 504. 

W. Va.—Weeks v. Chesapeake, etc., 
R. Co., 68 W. Va. 284, 69 SE 805. 

Eng.—Bolch v. Smith, 7 H. & N. 
736, 158 Reprint 666; Callender v. 
Carlton Iron Co., 9 T. L. R. 646 [aff 
LOT si aR S66 J: 

Oar pos v. Grand Trunk R. 
Col Ontsdus 12.8% 

“The law is well settled that, where 
a person voluntarily assumes a po- 
sition of imminent danger when there 
is at hand and accessible to him a 
place of ‘safety, and by reason of 
having taken the dangerous position 
he is injured, he can have no re- 
covery against another who is also 
negligent because such person’s neg- 
ligence in taking the dangerous po- 
sition is one of the direct and proxi- 
mate causes of the injury and con- 
tributes thereto.” Smith v. Ozark 
Water Mills Co., (Mo. A.) 238 SW 
573, 675. ; 

{a] MTlustrations.—(1) Where one 
knowingly or carelessly departs from 
a known safe way along a street and 
heedlessly goes upon land of an 
abutting owner and is injured by 
falling into an excavation, he is neg- 
ligent, and cannot recover. Mineral 
City v. Gilbow, 81 Oh. St. 263, 90 NE 
800, 25 LRANS 627. (2) A discharged 
employee, hurt in the nighttime by a 
fall while leaving his employer’s 
is guilty of contributory 
negligence, where without any pre- 
cautions for his safety he goes 
through a totally dark place, where 
to his knowledge building operations 
are being carried on and when he 
has a safe way out, by which he has 
entered. Gillespie v. John W. Fergu- 
son, Co.;.,.7.8., Neo... Ly, 47,054 74) A’ 260° 
(3) An experienced man, who walks 
across joists from which flooring and 
side supports have been removed, in- 
stead of using a safe passageway 
open to him, is negligent. Holland. v. 
Turner, 189 App. Div. 566, 178 NYS 
382 [aff 232 N. Y. 518 mem, 1384 NE 
553 mem]. (4) In an action for in- 
juries from slipping and falling on 
the place where a bottle of liquid 
had dropped and broken at a store 
entrance, plaintiff's evidence that, 
when she undertook to leave the 
building she saw that the tiling was 
wet and after such discovery walked 


962 [45 C.J.] 
less dangerous.$? This is ‘true, even though the 
course pursued is easier or more convenient,** and 
even though the risk of: injury involved is not so 
great but that an ordinarily prudent person would 
have incurred it had the safer course been unavail- 
able.’ However, ordinary care in making a choice 
between courses of conduct is all that is required.*® 
While the existence of a safe or safer course is to 
be considered in determining whether ordinary care 
was exercised,®* ordinary care does not require that 
every act be done in the safest way,*’ and regard 
is to be had to all the other surrounding circum- 
stances.8® One is not guilty of negligence in pur- 
suing a course of conduct that an ordinarily prudent 

- person would choose under the same or similar ‘cir- 
cumstances, although there was open to him a safer 
course,®® or even a course which was absolutely 
safe.°° Obviously one is not chargeable with negli- 
gence in adopting the least dangerous of two dan- 
(gerous courses where they alone are available.** In 
making a choice between courses to pursue, one 1s 
not required to make a correct choice in the light 
of after events, but only such choice as an ordi- 


NEGLIGENCE. 


[§§ 516-517: 


narily prudent person would have made under the 
same or similar circumstances.®” 


Knowledge of safe course essential. One is not 


guilty of contributory negligence in pursuing the 


hazardous course rather than the safe one where he 
has no knowledge, actual or imputed, that the safe 
course is available. 

Knowledge and appreciation of risk essential. In 
order that one may be guilty of: contributory negli- 
gence in’ selecting the hazardous course, it must: 
appear that he knew and appreciated, or in the exer- 
cise of ordinary care should have known and appre- 
ciated, that the course chosen was not unlikely to 
result in his injury.** 

[§ 517] (4) Conduct in Emergencies—(a) In Gen- 
eral. Conduct which might otherwise constitute 
negligence may not be so considered where the acts 
or omissions of the person injured occurred in the 
presence or.under a reasonably well founded appre- 
hension of impending danger,®° or in an emergency 
such as is calculated to produce fright, excitement, 
or bewilderment and affect the judgment.°*® The 
rule is well established that, when one is required 


on it, with other evidence that there 
were four open entrances, and that 
the wet spot was small as compared 
to the width of the entrance, showed 
negligence. F. W. Woolworth Co. v. 
Graham, (Tex. Civ. A.) 257 SW 574. 

[b] Traveling on highway.— A 
half of a street was safe for travel, 
while the other half was being exca- 
vated for the construction of a street 
ear track. Plaintiff, who knew the 
facts, entered on the part of the 
street that was safe, riding a bicycle. 
She met a team, and while endeavor- 
ing to pass, and save herself from 
being struck by the overhanging part 
of the load, she went so near the ex- 
éavation that she fell into it and was 
injured. There was ample room for 
her to have passed on the other side 
of the team, or she could have 
stopped and got off her wheel. She 
was guilty of “contributory negli- 
gence” as a matter of law, precluding 
a recovery. Harvey v. Malden, 188 
Mass. 133, 74 NE 327. 

Other illustrations see Highways 
§§ 463, 465; Master and Servant §8§ 
845, 860; Municipal Corporations § 
1856. 

82. Rohifs v. Fairgrove Tp., 174 
Mich, 555, 140 NW 908; Mullery v. 
Great Northern R. Co., 50 Mont. 408, 
148 P 323; Worsham v. Dempster, 
148 Tenn. 267, 255 SW 52, 

[a] Rule applied.—An injury to 
plaintiff resulting from a falling 
brick while he was leaving the rear 
of a building during the course of its 
reconstruction is chargeable’to his 
own negligence wheré he was not in- 
vited by defendants to enter the 
building, and he knew the building 
was being torn down, and on leaving 
it did not take the safer course by 
which he entered it. Worsham v. 
Pe iad 148 Tenn. 267, 255 SW 


83. Walker v. Nona Mills Co., 151 
La. 738, 92 S 318; Rohlfs v. Fairgrove 
Tp., 174 -Mich. 555, 140 NW _ 908; 
Bechtel v. Mahanoy City Borough, 30 
Pa. Super, 135. 

{a] MTlustration.—Where one haul- 
ing slabs from a sawmill and killed 
by a log falling from a conveyor un- 
der which he was driving to avoid 
following the regular longer road had 
worked about the conveyor for years, 
and had full knowledge of the danger 
of logs falling therefrom, there could 
be no recovery for his death. Walker 
Ve eb Mills Co., 151 La. 738, 92 S 


318. 

84. Rogers v. Tegarden Packing 
Co., 185 Mo. A. 99, 170 SW 675. 

85. Great Northern R. Co. v. 
Thompson, 199 Fed. 3$&, 118 CCA 79, 


47 LRANS 506; Litsch v. Kansas Gas, 
etc., Co., 95 Kan. 496, 148 P 632. 

86. Rogers v. Tegarden Packing 
Co., 185 Mo. A. 99, 170 SW 675. 
ents Rogers vy. Tegarden Packing 
o., 


79, 47 LRANS 506; Rogers v. 
den Packing Co., 185 Mo. A. 
SW 675. 

“Whether: a reasonably prudent 
person would have taken the safe 
way may depend upon the situation 
and the circumstances, the accessi- 
bility and the proximity of the safe 
way, the difficulties and obstructions 
to the use of the safe way, the extent 
of the public travel on the chosen 
way.” Great Northern R. Co. v. 
Thompson, supra. 

89. Fountain vy. Willard-Slater Co., 
172 Cal. 129, 155 P 630; Mt. Sterling 
v. Crummy, 73 Ill. A: 572. 

[a] Thus, where a stairway is 
tendered by a general contractor to 
an employee of a subcontractor as 
fit for use, the employee is not guilty 
of contributory negligence because 
he does not pick out some particular 
part of the stairway to use. Foun- 
tain v. Willard-Slater Co., 172 Cal. 
129, 155 P 630. 

90. U. S.—Great Northern R. Co. 
v. Thompson, 199 Fed. 395, 118 CCA 
79, 47 LRANS 506. 

166 


Cal.—Roseberry v. 
Cal. 487, 137 2 282: 

Kan.—Litsch v. Kansas Gas, etc., 
Co., 95 Kan. 496, 148 P 6382. 

N. Y.—Murphy v. Perlstein, 73 App. 
Div. 256, 76 NYS 657. 

Tex.—Galveston, etc. R. Co. v. 
Schuessler, 56 Tex, Civ. A. 410, 120 
SW 1147. . 

W. Va.—Lindsey v. Bluefield Prod- 
beg ete.,.Co., 91 -W. Via. 118;<112. SH 

91. Quigley v. Thatcher, 144 App. 
Div. 710, 129 NYS 170 [aff 207 N. Y. 
66, 100 NE 596]. 

[a] TIllustration.—That an em- 
ployee of a subcontractor could have 
reached his place of work on the 
structure by a way other than by a 
scaffolding furnished by the general 
contractor does not make him guilty 
of contributory negligence, where 
such other way was obviously more 
dangerous than by the scaffolding. 
Quigley v. Thatcher, 144 App. Div. 
710, 129 NYS 170 [aff 207 N. Y. 66, 
100 NE 596]. \ 

92. Payne v. Oakland Tract. Co., 
15 Cal. A. 127, 113 P 1074; Daniels vy. 
Granite Bi-Metallic Cons. Min. Co., 
56 Mont. 284, 184 P 886; Mullery v. 
Great Northern R. Co., 50 Mont. 408, 


Tegar- 
99;.170 


Niehaus, 


148 P 323. 
93. Payne v. Oakland Tract. Co., 
1h Cal, A. 127, 113° P 1074+ 'Tvedt 'v. 


Wnceles, 70. Minn. -161,. 72 NW 
94. Cal.—Payne v. Oakland Tract. 


Co., 15 Cal (Ay 127513 =P 074s 

Ga.—Columbus Power Co. v.- Puc- 
kett, 24 Ga. A. 390, 100 SE 800. 

Ill.—Aurora v. Hillman, 90 Ill. 61. 

Mass.—Doherty v. McLean, 171 
Mass. 399, 50 NE 938. 

Minn.—Tvedt v. Wheeler, 70 Minn.’ 
161, 72 NW 1062. 

Pa.—Murray _y. Pennsylvania R. 
Co., 242 Pa. 424, 89 A 557. 

Tex.—Missouri, etc., R. Co. v. Haw- 
ley, (Civ. A.) 123 SW 726: Galveston, 
etc., . Co. v. Schuessler, 56 Tex. 
Civ. A, 410, 120 SW 1147. 

Wash.—Well vy. Moran Bros. Co., 
55 Wash. 102, 104 P 172; Dossett v. 
St. Paul, etc., Lumber Co., 40 Wash. 
276, 82 P 273. 

W. Va.—Lindsey v. Bluefield Prod- 
uce,. etc., Co, 91 Ws Vaz 118s 1To Sk 


310. 
95. Jennings v. Philadelphia, etc., 


R. Co., 29 App. (D. C.) 219, 10 Ann 
Cas 761. 

96. _U. S.—Stevenson v. Chicago, 
Vie R. Co., 18 Fed. 493, 5 McCrary 


Conn.—K oskoft v. 
Conn. 415, 85 A 588, 
Ill.— Junction Min. Co. v. Ench, 111 


Goldman, 86 


Ill, A. 346; Chicago, ete, R. Co. v. 
Corson, 101 Ill, A. 115 [aff 198 Ill. 98, 
64 NE 739]. 


Nebr.—Smith v. Coon, 89 Nebr. 776, 
132 NW 535. 

P, Y.—Thies v. Thomas, 77 NYS 

R. I—wWillis v. Providence Tele- 
fiem Pub. Coy) 20 cRe dh 285, 28eicAt 

Tex.—International, ete., R. Co. v. 
Bryant, (Civ. A.) 54 SW 364. 

_Va.—Richmond R., etc., Co. v. Hud- 
gins, 100 Va. 409, 41 SH 736. 

Eng.—Woolley v. Scovell, 3 M. & 
Fiag0b, 

{a] MIustration.—A mother’s fail- 
ure, on discovery of her child’s fall. 
into a ditch, to take the most prompt 
measures of rescue, will not be im- 
puted as negligence, if she was so 
greatly excited as to be incapable of 
calm and deliberate judgment. Chi- 
cae. v. Hesing, 83 Ill. 204, 25 AmR 

Other illustrations see Carriers 
§ 1485; Collision § 249 et seq; Mas- 
ter and Servant § 1124; Motor Ve- 
hicles §§ 513, 910; Municipal Cor- 
porations § 1863; Railroads [33 Cya 
ipoate ae Street Railroads [86 Cya 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to act suddenly and in the face of imminent dan- 


ger, he is not required to act as 


for deliberation and the full. exercise of his judg- 
ment and reasoning faculties.°’ It has been asserted 
that this is especially true where the peril has been 
caused by the fault of another.®® 
to avoid injury is all that is required.%® 


97. U. S.—Chicago, etc., R. Co. v. 
Brown, 229 U. S. 317, 33 Sct 840, 57 
L. ed. 1204; Vigil v. Atchison, ete., 
R. Co., 261 Fed. 313; National L. Ins. 
Co. v. McKenna, 226 Fed. 165, 141 
CCA 163; Louisville, etc¢.jc R: Co. v. 
Wilson, 188 Fed. 417, 110 CCA 217. 

Ark. Louisiana, etc., a COn Ve 
Ratcliffe, 88 Ark. 524, 115 SW 396. 

Cal.—McPhee v. Lavin, 183 Cal. 
264, 191 P 23; Power v. Crown Stage 
Co; CA) 256 P 457; Courviosier v. 
Burger, 61 Cal. A. 470, 215. P93. 

' Colo.—Janeskie v. Kaib, 76 Colo. 
148, 230 P 392. 

Del.—Dwarkin Vv. Johnson, 30 Del. 
pai. 110 A 44. 

C.—Ward v. District of Colum- 
bin 24 App. 524. 

Ga.—Pacetti v. Central of Georgia 
R. Co., 6 Ga. A. 97, 64 SH 302. 

Ida.—State v: Moultrie, 43 Ida. 
766, 254 P 520. 
~ Jil.—Tllinois Cent. R. Co. v. Ander- 
son, 184 Ill. 294, 56 NE 331; Roberts 
v. Chicago City Re 4.Co., 177 Till. A. 
400; Hackett v. Chicago, etc., R. Co., 
170 Ill. A. 140 [aff 228 U. S. 559, 33 
SCt 581, 57 L. ed. 966]; Wayne v. St. 


Louis, etc., RCo, $65." 111,, “Ac 353; 
Winn v. Cleveland, Cte. wert One 143 
ide OA eh fate 239 Ill. 132, 87 NE 


954]; Galesburg Electric Motor, ete., 
Co. v. Barlow, 108 Ill. A. 509; Cleve- 
land, etc., R. Go. v. Baker, 106 Ill. A. 
500 


Ilowa.—Harrigan v. Interurban R. 
Co., 167 Iowa 679, 149 NW 895; Lun- 
dien v. Ft. Dodge, etc Co., 166 
Iowa 85, 147 NW 308; Stokes Vv. Sac 
City, 162 lowa 514, 144 NW 639. 

La.—Navailles v. Dielmann, 124 
La. 421, 50 S 449, 134 AmSR 508. 

Mich.—Myler v. Bentley, 226 Mich. 
384, 197 NW 521; Deneen v. Hough- 
ton County St. R. Co., 150 Mich. 235, 
113 NW 1126, 13 AnnCas 134. 

Mo.—Bachman v: .Quincy,. etc.,. R, 
Co., 310 Mo. 48, 274 SW 764; Wilson 
v. St. Louis United R. Cos., 181 SW 
19 [rev 169 Mo. A. 405, 152 SW 426]; 
Lange v. Missouri Pac. R. Co., 208 
Mo. 458, 106 SW 660; Kleiber v. "Peo- 
ples’ R. Co., 107 Mo. 240, 17 SW 946, 
14 LRA 6138; Adams v. Hannibal, etc., 
R.° Co., 74 Mo. 553, 4% AmR 333; 
Underwood v. St. Louis, etc., 
190 Mo. A. 407, 177 SW 724; David- 
son v. St. Louis, ete., R. Co., 164 Mo. 
A. 701, 148 SW 406; Blyston-Spencer 
v.. St. Louis ‘United R. Co., 152 Mo. A. 
118, 1832 SW 1175; Wyler v. Ratican, 
150 Mo. A. 474, 131 SW 155; Scott v. 
Metropolitan St. R. Co., 138 Mo. A. 
196, 120 SW 131. 

Nebr.—Frish v. Swift, 97 Nebr. 707, 
151 NW 165. 

N. M.—vVigil v. Atchison, etc., R. 
Gol, 28°N.o Me 58,0215 PP o7t. 

N. Y.—Salter v. Utica, ete. R. Co., 
8&8 nN Y. °42; Coulter v. American 
Merchants’ Union Express Co., 56 N. 
Y. 585 [aff 5 Lans. 67]; Kolanka v. 
Brie R. Co., 215 App. Div. 82, 212 
NYS 714; Sherwood v. New York 
Cent., etc., R. Co., 120 App. Div. 629, 
105 NYS 547. 

N. C.—Hinton v. Southern R. Co., 
172 N. C. 587, 90 SE 756. 

Oh.—Taylor v. Cleveland R. Co., 
98 Oh. Cir. <Ct.N. ‘S.-199, 

Pa.—Smith .v. Reading Transit, 
etc., Co., 282° Pa. 517, 128 A 439; 
Knowlan v. Shipley-Massingham Co., 
266 Pa. 117, 109. A 629; 
Mitchell, 252 Pa. 325, 97 "A 478. 

Porto Rico.—De Jesus v. Ayende, 
32 Porto Rico 407. 

R. JI.—Baumler_ v. Narragansett 
Brewing Co., 23 R. I. 430, 50 A 841. 

Tex.—Graham v. Hines, (Civ. A.) 
240 SW 1015; International, etc., R. 
Co: v. Isaacs, (Civ. A.) 168 SW. 872; 


R. Co., i 


Wright v.} 


‘United R. Co;, 


NEGLIGENCE 


if he had time 


Ordinary ‘care | under ordinary 


The test 


Carter v. Walker, 
483; Yellow Pine Paper Mill Co. v. 
Wright, (Civ. A.) 154 SW 1168; Texas 
Midland R. Co. v. Byrd, 41 Tex. Civ. 
A. 164, 90 SW 185; Gulf, ete., R. Co. 
v. Knott, 14 Tex. Civ. A. 158, 36 SW 


491. 
Utah.—Harris v. Parks, 58 Utah 42, 
196 P 1002. 


Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874, 30 ALR 
690; Hatch v. Daniels, 96 Vt. 89, 117 
A 105. 

Va.—Adamson_ vy. Norfolk, ete., 
Tract. Co., 111 Va.'556, 69 SE 1055; 
Chesapeake, etc., R. Co. v. Hall, 109 
Va. 296, 63 SE 1007; Smith v. Nor- 
oe etc., R. Co., 107 Va. 725, 60 SE 
56. 

W. Va.—Fisher v. Flanagan Coal 
Co., 86 W. Va. 460, 103 SE 359; Har- 
rison Engineering, ete., Co. v. Direc- 
tor-Gen. of Railroads, 86 W. Va. 271, 
103 SE 355; Bond v. Baltimore, etc., 
R. Co., 82 W. Va. 557, 96 SE 932, 5 
ak 301; Roberts v. Baltimore, etc., 

Co., 72 W. Va. 370, 78 SE 357. 

RW yo.—Hines v. Sweeney, 28 Wyo. 
57, 69, 201 P 165, 1018 [eit Cyc]. 

‘alta. —Orser v. Mireault, 8 Alta. 
L. 117, 7 WestWkly 837. 

N. S.—Ludlow v. International 
Provision Co., 56 N. S. 395, [1924] 1 
DomLR 324. 

“It is as well settled as any other 
principle of the "law of negligence 
that, if one, by the negligence of an- 
other, has been placed in a situation 
of apparent imminent peril, he is not 
required, in attempting to escape 
therefrom, to use the judgment and 
discretion that is required of him 
when not dominated by terror of im- 
pending danger.’’ Kleiber v. Peoples’ 
R. Co., 107 Mo. 240, 247, 17 SW 946, 
14 LRA 613. 

. [a] Beason for rule.—‘“When a 
plaintiff through negligence of the 
defendant is placed in a situation 
where he must adopt a perilous al- 
ternative, or where in the terror of 
an emergency for which he is not 
responsible and for which the de- 
fendant is responsible, he acts wildly 
or negligently and suffers in conse- 
quence, such negligent conduct un- 
der these circumstances is not con- 
tributory negligence, for the reason 
that persons in great peril are not 
required to exercise all that presence 
of mind and carefulness which are 
justly required of a careful and pru- 
dent man under ordinary circum- 
stances. In such case the negligence 
of the defendant is the proximate 
cause of the injury and the plaintiff 
may have his action—even though 
the injury would not have happened 
if the acts had not been done.” Texas 
Midland R. Co. v. Be 41 Tex. Civ. 


A, 164, 170, 90 SW 185, 

98. Woodson v. Prescott, etc., R. 
Co., 91 Ark. 388, 121 SW 273; Illi- 
nois Cent. R. Co. v. Anderson, 184 


Ill. 294, 56 NE 331; Dunham Towing, 
ete., Co. v. Daudelin, 143 Ill., 409, 32 
‘NE 258; Wesley City Coal Co. v. 
Healer, 84 Ill. 126. 

99. U. S.—Davis v. Chicago, etc., 
R. Co., 159 Fed. 10; 88 CCA 488, 16 
LRANS 424. 

Colo.—Arps v. Denver, 257 P 1094. 

Ind.—Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241. 

Iowa.—Burger v. Omaha, etc. R. 
Co., 189 Iowa 645, 117 NW 35, 130 
AmSR 343. 

Ky.—Illinois Cent. R. Co. v. Wil- 
kins, 149 Ky. 35, 147 SW 759. 

Mo.—Blyston-Spencer v. St. Louis 
152 Mo. A. 118, 132 
SW ee 

N. J.—Barry v. Borden Farm Prod- 
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is, did he act as a reasonably prudent man would 
have acted under the same or similar circum- 
stances.t He will not be held guilty of contributory 
negligence merely because he failed to exercise 
the care a prudent person would have exercised 


circumstances.?, When a _ person 


exercises the care and caution in an emergency 
(Civ. A.) 165. SW ]ucts Co., 


100 N. J.L. ‘106; 125. A 37. 

Oh.—Cleveland Electric R. Co. v. 
Kenna, 21 Qh... Cir. Ct. N. S..43) Daft 
75 Oh. St. 625 mem, 80 NE. 1125 
mem]. 

Wash.—Olson v. Erickson, 53 Wash. 
458, 102 P 400. 

W. Va.—Warth .v. Jackson County 
Ct., 71 W. Va. 184, 76 SE 420. 

1. Ala.—Ex p. Alabama Great 
aes a a R. Co., 204 Ala. 504, 86 S 


Ind.—Indianapolis v. Pell, 62 Ind. 
A. 191, 111: NE 22. 
lowa.—Burger v. Omaha, ete. R. 


Co., 139 Iowa 645, 117 NW 35, 130 
AmSR 343. 

Ky.—Lewis v. Louisville R. Co., 203 
Ky. 655, 262 SW 1095. 

Mass.—Pierce v. Hutchinson, 241 
Mass. 557, 136 NE 261. 

Porto Rico.— Davila vy. American 
R. me 1 Porto Rico Fed. 81 

‘I.—Baumler v. Narragansett 

Beewinte Co., 23 R. I. 430, 50 A 841. 

Vt.—Hatch v. Daniels, 96- Vt. 89, 
117 A 105. 

Wash.—Reed v. Tacoma R., etc., 
Co., 117 Wash. 547, 201 P 783; "Olson 
A eheg bgeee 53 Wash. 458, 102 P 


Wis.—Kelleher v. Milwaukee, etc., 
R. Co., 80 Wis. 584, 589, 50 NW 942. 

Eng. —Pressley v. Burnett, [1914] 
S. C. 874. 

“The test is, What would a man 
exercising ordinary prudence have 
done under like circumstances, and 
with like knowledge, at that time? 
If he would or might have done 
what the intestate did, then the act 


was not contributory Re eee 
Kelleher v. Milwaukee, etc., ‘Coy, 
supra. 

2. Ala.—Louisville, etce., R. Co. v. 


Martin, 198 Ala. 540, 73 S 909. 

Cal.—-Hoff v. Los ‘Angeles PE Cor, 
158 Cal. 596, 112 P 53; Bilton Vv. 
Southern Pac. R. Co:; 148 Cal. 443, 
83 P 440; Harrington v. Los Angeles 
Aca (OX) e 140 Cal. 514, 74 P 15, 98 Am 
SR 85, 63 LRA 238; Kearney v. Gas- 
tellotti, 55 Cal. A. 541, 203 P 1029; 
Rhodes =v. Firestone Tire, éte:, Co., 
51 Cal. A. 569, 197 P 392; Blackwell 
v. Renwick, 21 Cal. A. 131, 131 P 94; 
McRae y. Erickson, 1 Cal, A. 326, 33 
P 209. 

Ga.—Atlantic Coast Line R. 
Daniels, 8 Ga. 775, 70 SH 203. 

Ida. —State v. Moultrie,’ 43 Ida. 766, 
254 P 520. 

Ill.—Kuchler v. Stafford, 185 Tl. 
A. 199; Binder v. Chicago Cityask: 
Co., 175 Ill. A. 503; Hackett v. Chi- 
cago, etc.) Re" Cor} 170 Ill. A. 140 [aff 
228 U. S. 559, 33 Sct 631,- 57 Led: 
966]; Kessler v. Washburn, T6572 LT 
A. 532: Swengel v. Illinois Third Vein 
Coal Co., 154 Ill. A. 409; Winn v. 
Cleveland, etc., R. Co., 143° Ill. Ae TD 
[aff 239 Ill. 132, 87 NE 954]; Illinois 
Steel Co, v. Paige, 136 Tl. A. 410 [aff 
233 Ill. 318, 84 NE 239]; North Amer- 
ican Restaurant, etc., House v. Mc- 
Elligott, 129 Ill. A. 498° [aff 227 Ill. 
317, 81 NE 388]; Illinois Southern 
R. Co. v. Hayer, 128 Ill, A. 315 [aff 
225 Ill. 613, 80 NE 316]; Chicago, etc., 
R. Co. v. O’Leary, 126°"T1)" PAS on die 
Momence Stone Co. v. Groves, 100 Ill: 
A. 98 [aff 197 Ill. 88, 64 NE 835]. 

Ind.—Michigan City v. Werner, 186 
Ind. 149, 114 N® 636; Clarke v. ‘Penn- 
sylvania Co., 132 Ind. 199, 31 NE 808, 
17 LRA 811: Indianapolis Vv. “Pell, 62 
Ind.. A... 191,111 NE. 22: Cleveland, 
etc., R. Co. v. Bossert, 44 "Ind. A. 245, 
87 NH 158. 

Ky.—Chesapeake, étc., R. Co. y. 
Hoskins, 164 Ky. 575, 176 SW. 29. 

Mo.—Bachman v. Quincy, etc, aR. 
Co., 310 Mo. 48, 274 Sw 764; Stussy 
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which an ordinarily prudent person would have used 
under the same or similar circumstances, he is not 
negligent merely because he fails to exercise the 
best judgment,’ or does not take the safest course,* 


v. Kansas City R. Cos., (A.) 228 SW 
581; Yongue v. St. Louis, etc., R. Co., 
133 Mo. A. 141, 112 SW 985; Dutzi 
v. Geisel, 23 Mo. A. 676. 

Oh.—Pennsylvania R. Co. v. Sny- 
der, 55 Oh. St. 342, 45 NE 559, 60 Am 
SR 700. 

Tex.—Grohn v. Lucey Mfg. Co., 
(Civ. A.) 246 SW 1059; Saunders v. 
Missouri, ete. R. Co., 35:°-Tex. Civ. 
A.* 383, 80 SW 387%. ° 

Utah.—Wilcox v. Jamison, 55 Utah 
535, 188 P 638. 

Va-—Adamson v. Norfolk, etc., 
Tract. Co., 111 Va. 556, 69 SE 1055; 
Richmond R., etc, Co. v. Hudgins, 
100 Va. 409, 41 SE 736. 

Eng.—Pressley v. Burnett, [1914] 
Siva. 

“One who does an act under an 
impulse or upon a belief created by 
a sudden danger attributable to an- 
other’s negligence is not to be re- 
garded as guilty of contributory 
fault, even though the act would be 
regarded as a negligent one if per- 
formed under circumstances not in- 
dicating sudden peril.” Clarke v. 
Pennsylvania Co., 132 Ind. 199, 200, 
31 NE 808, 17 LRA 811. 

[a] Rule applied.—Where the op- 
erator of an elevator in an office 
building is ascending with passengers 
and suddenly finds himself unable 
with the motor mechanism at hand 
to control or stop the elevator, the 
emergency will relieve him from be- 
ing charged with contributory neg- 
ligence in respect of the course taken 


by him: to meet the emergency ‘by | 


calling down to the person. in charge 
of the electric switches awaiting his 
signal and for overlooking the, im- 
mediate danger to himself. in pro- 
jecting his head over the side of the 
elevator in so doing, where a person 
of ordinary prudence might. be ex- 
pected to take a similar risk in an 
effort to avert the contemplated dan- 
ger to the passengers and himself. 
Jackson v. Canadian Pac. R. Co., 
(Alta.) 16 DomLR 138, 27 WestLR 
135, 5 WestWkly 1314. 

3. WU. S.—Collins v.. Davidson, 19 
Fed. 83. 

Ala.—Louisville;. ete, Ria Co. «Ve 
Martin, 198 Ala. 540, 73 S-909. 

Ark.—Woodson v. Prescott, etc., R. 
Co., 91 Ark. 388, 121 SW 273. 

Cal.—McPhee v. Lavin, 183 Cal. 
264, 191 P 23; Randolph v. Hunt, 41 
Cal. A. 739, 183 P 358; Stapp v. Ma- 
dera Canal, etc., Co., 34 Cal. A. 41, 
166 P 823; Braly v. Fresno City R. 
Go; 9):Caly, A. 417,99 P4000, 

Colo.—Arps v. Denver, 257 P 1094; 
Silver Cord Combination Min. Co. v. 
McDonald, 14 Colo. 191, 23 P 346. 

D. C.—Jennings v. Philadelphia, 
ete, R. Co., 29 App. 219, 10 AnnCas 
761; Washington, etc. R. Co. Vv. 
Hickey, 5 App. 436 [aff 166 U. S. 521, 
L7 SCt 664,.41 Led. 1101.1, 

Ida.—Wheeler v. Oregon R,, 
ox 164103... 375, 102; P 347. 

Ill.— Wesley City Coal Co. v. Hea- 
ler, 84 Ill. 126; Kuchler v. Stafford, 
185 Ill. A. 199; Wolff .Mfg. Co. v. 
Wilson, 46 Ill. A. 381; Joliet St. R. Co. 
v. Duggan, 45 Ill. A. 450; Dunham 
Towing, etc., Co. v. Daudelin, 41 Ill. 
Aalto. 

Ind.—Indiana Union Tract. Co. v. 
Love, 180 Ind. 442, 99 NE 1005. 

Iowa.—Lundien v. Ft. Dodge, etc., 
R. Co., 166 Iowa 85, 147 NW 308. 

Kan.—Kansas City-Leavenworth R. 
Co. v. Langley, 70 Kan. 453,78 P 
858. 

Ky.—Major v. Rudolph, 218 Ky. 1, 
290 SW 688. 

La.—Jones v. Mackay Tel. Cable 
COs lon dues 121,468) Seo oe 

Mo.—Hanna vy. Kansas City South- 
ern Re Co.,. 278". Mo. (Ay 281, 165. Sw: 


etc., 


NEGLIGENCE 


1148; Siegrist v. Arnot, 10 Mo. A. 
LOT: 

Nebr.—Riley v. Missouri Pac. R. 
|Co., 69 Nebr. 82, 95 NW 20. 

N. H.—Silver v. Jones, 81 N. H. 
297, 126 A 13. 

N. J.—Barry v. Borden Farm Prod- 
ucts Co, 100 N. J. L. 106, 125 A 37; 
Wescoat v. Decker, 85 N. J. L. 716, 
90 A 290. 

N. Y.—Unger v. Belt Line R. Corp., 
182 App. Div, 695, 169 NYS 1024; 
Heffernan v, Barber, 36 App. Div. 


163,55 NYS. 418; Heath v. Glens 
Falls, ete., R.. Co., 90: Hun 560, 36 
NYS 22; Van Dusen v. State, 112 


Mise. 15, 182 NYS 496; Leonard v. 
Joline, 61 Mise. 836,.113 NYS. 682; 
Wright v. Boller, 3 NYS 742 [aff 123 
N. Y. 630 mem, 25 NE 952 mem]; 
Hoyt v.-New York, etc., R. Co., 6 
NYSt 7. [rev on other grounds 118 
N. Y. 399, 23 NE 565]. 

Oh.—Cleveland. Electric R. Co. v. 
Kenna, 21 Oh. Cir. Ct. N. 8.43 [aff 
75 Oh. -St.. 625 mem, 80 NE 1125 
mem]. 

Pa.—Montgomery y. Philadelphia, 
270: Pazrx346, 513. Ai 367; .iKelly v. 
Pennsylvania R. Co., 264 Pa. 426, 107 
A 780; Centofanti v. Pennsylvania R. 
Co., 244 Pa. 255, 90 A 558; Cannon 
v. Pittsburg, etc., Tract. Co., 194 Pa. 
159, 44 A 1089; Gibbons v. Wilkes- 
Barre,, etc:, -Riy Co,, dbo. Pas, 2092 26 A 
417; Pennsylvania Tel. Co. v. Var- 
nau, 2 Mon. 645, 15 A 624; Morris 
v. Schuylkill R. Co., 78 Pa. Super: 
332; Nikl vy. Wilkes-Barre R. Co., 72 
Pa. .Super. 11; Flaherty v. Scranton 
Gas, ; etc,,., Co,, 30: Pa... Super. 446; 
Russell v. Westmoreland County, 26 
Pa. Super. 425; Shaughnessy v. Con- 
solidated. Tract. Co., 17 Pa. Super. 
588; Lebo. v. Reading Transit, etc., 
C0. 28. Paiste 34: 

Utah.—Wilcox v. Jamison, 55 Utah 
535, 188 P 638. 

Vt.—Hatch v. Daniels, 96 Vt. 89, 
TL InvA DO; 

Va.—McGowan vy. Tayman, 144 Va. 
358, 132 SE 316; Chesapeake, etc., R. 
Co. v. Grum, 140 Va. 333, 125 SEH 
301; Chapman v. Hines, 134 Va. 274, 


115 SE 373; Pond v..Norfolk, etc., 
R. Co., 111 Va. 735, 69 SE 949. 
Wash.—Reed v. Tacoma R., etc., 


Co., 117 Wash. 547, 201 P 783; Olson 
v. Erickson, 53 Wash. 458, 102 P 400. 

W. Va.—Roberts v. Baltimore, etc., 
R. Co., 72.W..Va. 370, 78 SE 357. 

Eng.—North Eastern R. Co. v. 
Wanless, L. R. 7 H. L. 12. 

Alta.—Orser v. Mireault, 8 Alta. L. 
117, 7 WestWkly 837. 

Ont.—Ferguson y. Southwold, 27 
Ont. 66; Teeson v. Grand Trunk R. 
Co., 18 OntWN 476. 

Que,—Coaticook v. Laroche, 24 Que. 
K.: .B.) 339. 

“Tt. cannot be said as a matter of 
law that one who suddenly finds him- 
self in a dangerous situation is in 
fault simply because he makes a mis- 
take as to what. he should do to 
avoid being injured.” Silver v. Jones, 
Sl 'N. By 297%, 298,126. A 13. 

{a] MTlustration.—A pedestrian on 
a sidewalk who is placed in immi- 
nent peril by the falling of an iron 
post fastened in the walk is not, as 
a matter of law, guilty of contribu- 
tory negligence in holding up his 
hands to catch it, instead of stepping 
aside, since this is a mere error of 
judgment. Wolff Mfg. Co. vy. Wilson, 
46 Ill. A. 381, [aff 162 Ill.’ 9, 38 NE 
694, 26 LRA 229]. 

4 U. S.—Vascacillas v. Southern 
Pac. "Co.,5247 <Fed.2i8, £659" CCA” 226. 
Davis ‘v. Chicago, etc., R. Co., 159 
red. 10, 88 CCA 488, 16 LRANS 424. 

Ark.—Woodson v. Prescott, ete., R. 
Co.,, 91 Ark. 388, 121 Sw 273. 

Cal.—Reinders v. Olsen, 60 Cal. A. 
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or take every precaution which from a careful re- 
view of the circumstances it appears he might have 
taken,® or, in attempting to escape the danger un- 
der such circumstances, puts himself in a more 


764, 214 P 268; Ward v. Southern 
Pac. Co, 42.Cal.. AY 182) 183 Bab o4e 

Ill.—Jensen v. Bast St. Louis R. 
Co., 202 Ill, A: 5838. 

Iowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 lowa 498, 156 
NW 721; Burger v. Omaha, etce., R. 
Co., 1389 Iowa 645, 117 NW 35, 130 
AmSR 343. 

Ky.—Big Sandy, ete., R. Co. v. 
Keaton, 206 Ky. 156, 266 SW 1056; 
Hardware Mut. Casualty Co. v. Un- 
ion Transfer, etc., Co., 205 Ky.. 651, 
266. SW 362; Louisville, etce., R. Co. 
v. Locker, 182 Ky. 578, 206 SW 780; 
Chesapeake, etc., R. Co. v. Hoskins, 
164 Ky. 575, 176 SW 29. 

Me.—Moore v..Maine Cent. R. Co., 
106 Me. 297, 76 A 871. 

Mich.—Schnurr v. Detroit United 
R. Co., 222 Mich. 591, 193 NW. 772; 
Weitzel v. Detroit United R. Co., 186 
Mich. 7, 152 NW 931, 153 NW 832 

Mo.—Byars v. Wabash R. Co., 161 
Mo. A. 692, 141. SW 926; Hull v. 
Thomson Transfer Co., 135 Mo. A. 
119, 115 SW 1054. 

N. J.—Barry v. Borden Farm Prod- 
uets, Co, 100 N.. di -b4 106,425. 4° 37. 

N. Y.—Sherwood v. New York 
Cent., etc., R. Co., 120 App. Div. 639, 
105 NYS 547. 

Pa.—Walsh v. Altoona, etc., R. Co., 
232. Pa. 479,..81 A 551; Shaffer vi 
Beaver Valley Tract. Co., 229 Pa. 
533, 79 A122. 

Tex.—Grohn v. Lucey Mfg. Co., 
(Civ. A.) 246 SW 1059; Carter v. 
Walker, (Civ. A.) 165 SW 483; Yel- 
low Pine Paper Mill Co. v. Wright, 
(Civ. A.) 154 SW 1168,.1170. 2 

Wash.—Olson vy. Erickson, 53 Wash. 
458, 102 P 400. 

Ont.—McDougall v. Grand Trunk 
R. Co.,.27 Ont. Li. 369, 4 OntwN 363, 
23 OntWR 364, 8 DomLR 271. 

“It is a well-settled principle of 
the law of negligence that, when one 
is forced to act hastily and without 
deliberation to avoid a real or ap- 
parent danger caused by the negli- 
gence of another, the failure of the 
person so called upon to act to use 
the safest means to avoid injury will 
not charge him with contributory 
negligence.” Yellow Pine Paper Mill 
Co. v. Wright, supra. 

Choice between alternative courses 
generally see supra § 516. 

5. Ala.—Louisville, etc., R. Co. v. 
Martin, 198 Ala. 540, 73 S 909. 

Cal.—Karr v. Parks, 40 Cal. 188; 
Kearney v. Castellotti, 55 Cal. <A. 
541, 203 P 1029; Randolph v. Hunt, 
= aaa: ae eerie ie P 358; Stap v. 

adera Canal, ete., Co., 34 Cal. A. 
166 P 823. BRA 

Ind.—Cole Motor Car Co. v. Lu- 
dorff, 61 Ind. A. 119, 111 NE 447, 

Mich.—Nagi v. Detroit United R. 
Co.; 231 Mich. 452, 204 NW 126: 
Fehnrich v. Michigan Cent. R. Co.. 
87, Mich. 606, 49 NW 890. i 

: -—Sherwood v. New York 
Cent., etc., R. Co., 120 App. Div. 
105 NYS bat. : Re Poe 
.C.—Blackwell v. Lynchburg, ete., 
RV Con lid yN. Gr 15 15% 26S Tb. 32 
AmSR 786, 17 LRA 729. 

Utah.—Harris v. Parks, 
42, 196 P 1002; Wilcox v. 
Tey ee ba lee P 638. 

.—Hatch v. Daniels 
114 ‘oe 8, 96 Vt. 89, 
s.—Siegl v. Watson, 1 i 
619, 195 NW 867. a ae 

“One put suddenly in peril is not 
required imperatively to do that 
which, after the peril is ended, it is 
seen he might have done and es- 
caped. The law makes allowance for 
the fright and lack of coolness of 
judgment incident to such peril.” 
Fehnrich v. Michigan Cent. R. Co. 
87 Mich. 606, 612, 49 NW 890. 3 
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dangerous position.® 


at all. 


gency to act at all events, where 


[a] Thus, where the jury find that 
defendants were in fault in not giv- 
ing timely notice of the blast where- 
by decedent was killed, or in fail- 
ing to construct a covering, it is im- 
material whether or not. deceased 
took refuge in a safe place, it being 
sufficient that he made an effort to 
protect himself., Blackwell v. Lynch- | 
ure, vetc., x. Con, Vi IN. 26) Pod, 6 
SE 12, 32. AmSR 786,.17 LRA 729. 

' 6 Cal.—Tousley v. Pacific Elec- 
triciwR.. Co., 166 ,Cal. -45%, “137. PP 3; 
Offerdahl vy. Motor Transit Co., (A.) | 
ores, Tiss ‘ , 

22 Del. 


Del.—Simeone v. Lindsay, 
224, 65 A 778. 
* —D. '‘C.—Ward v. District of Colum- | 


“bia, 24 App. 524. 


Ga.—Central of Georgia R. Co. v.' 
McGuire, 10 Ga. A. 483, 73 SE. 702; 
Atlantic Coast Line R. Co. v. Daniels, | 
8 Ga. A. 775, 70'SE 208. 

Ill.—South Chicago City R. Co, v.| 
Kinnare, 216 Ill. 451, 75 NE 179 [aff 
117 Ill. A. 1]; Book v. Aschenbrenner, ' 
165. T1l..A. 23; -Junction ‘Min. Co. v. 
Ench, 111 Ill. A.- 346;..Illinois Cent.: 
R..- Go... v.,. Haecker, 110. Tl. A“ 102 
Chicago, éte,, R. Co. iv. Kinnare,. 76 ; 
Sit. AL 394: } 
~ Ind.—Michigan City v. Werner, 186. 
Ind. 149, 114 NE 636. 

Ky.—Illinois..Cent. R. Co. v. Wil- 
kins, 149 Ky. 35, 147 SW. 759. i 

Me.—Brown v. Rhoades, 137 A 58., 

Mich.—Schnurr v. Detroit United 
Re Co,,. 222 Mich: .5915.193 iNW. 772. 

* Nebr.—Hanford Vv. Omaha, etc., R. 
Co., 113 Nebr. . 423, 203 NW_ 643, 40 
ALR 970; Ellick v. Wilson, 58 Nebr. 
584, 79 NW 152; Lincoln Rapid Tran- 


sit. Co. v. Nichols, 37 Nebr. 
NW 872, 20 LRA 853. 
N. Y.—Remer v.. Long Island R. 


‘Co:, 48 Hun 3852, 1 NYS, 124, [aff 113 
N. Y. 669 mem, 21 NE 1116 mem]. 

Pa.—Kreider. v. Lancaster, etc., 
Turnp. Co., 162 Pa. 537, 29 A 721;, 
Morris v. Schuylkill.R. Co., 78 Pa. 
Super. 332; Hess v. Baltimore, etc., 
R. Co., 28 Pa. Super. 220. 

S. C.—Mitchell v. Charleston, etc., 
Power Co., 45 S. C. 146, 22 SE 767, 31 
LRA 577. 

Tex.—Fort, Worth, etc., R. Co. v. 
Westrup, (Commn. A.) 278 SW 490 
[aff (Commn, A.) 285 SW 1053]. 

Wis.—Meracle. v. Down, 64 Wis. 
323, 25 NW 412. / 

[a] Rule applied. — Plaintiff's 

‘horses, while he was driving, took 
fright from an attack by defendant’s 
dog, and plaintiff brought suit for in- 
juries sustained from falling from 
the wagon. It was held that the 
fact that he rose to his feet when 
the horses started did not affect his 
right of recovery. . Meracle vy. Down, 
64 Wis. 828,25 NW 412. 
2%. Une oS. Omaha,» Water Co. , Vv. 
Schamel, 147 Fed. 502, 78 CCA 68; 
Haff v. Minneapolis,- ete. R. Co., 14 
Fed. 558, 5 McCrary 622. 

Ark.—Woodson v. Prescott, etc., 
R. Co., 91 Ark... 388, 121,-SW, .273; 
St. Louis, ete., R. Co. v. Stamps, 84 
Ark. 241,.104 SW 1114. 

Conn.—Brody v. Dickie, 100 Conn. 


189, 12274. 90S; i 
Ga.—Bryant v. Georgia R., étc., 
Co., 162 Ga. 511, 134 SE 319. 


Iil.—Loescher v. Consolidated Coal 
,Co., 259 Ill. 126, 102 NE 196; Smith 
vy. Chicago City. R..Co.,.169 Til. A. 
570; Chicago, etc., R. Co. v. Corson, 


So, also, where by the negli- 
gence of another, one is compelled to choose. in- 
stantly between two hazards, he will not be guilty 
of contributory negligence, although the one he 
selects results in injury and he might have escaped 
had he chosen the other,’ or had he done nothing 
However, in order to be free from negli- 
gence, one must exercise such care in the emer- 
gency as would be exercised under the same or sim1- 
lar -circumstances by an ordinarily prudent person.? 
Ordinary care does not require one meeting an emer- 


NEGLIGENCE 


Required. 


liberation.? 
he has no time 


eb oe A. 115 [aff 198 Ill. 98, 64 NH 
739]. 

lowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 Iowa 498, 156 
NW 721. 

Ky.—Louisville, etc., R. Co. v. Mol- 
loy, 107 SW 217, 32 KyL 745. 

Mo.—Kleiber v. Peoples’ R. Co., 
107° Mo. 240, 17 SW 946, 14 LRA 
613: Butts v. Gaar-Scott, 164 Mo. A. 
307, 145 SW 120. 

N. Y.—Unger v. Belt Line R. Corp., 
182° App. Div. 695, 169 NYS 1024; 
Nicholsburg v. Second Ave. R. Co., 
11 Misc. 432, 32 NYS 130. 

Oh.—Pennsylvania R. Co. v. Sny- 
der, 55 Oh. St. 342, 45 NE 559, 60 Am 
SR. 700. 

R. I.—Baumler v. Narragansett 
Brewing Co., 23 R. I. 430, 50 A 841. 

Tex.—Galveston, ete, R. Co. v. 
Cook, (Civ. A.) 214 SW 539. 

Utah.—Wilcox v. Jamison, 55 Utah 
535,188 P 638. 

Vt.—Hatch v. 
117,A.105. 

Va.—Chesapeake, etc., R. Co. v. 
Crum, 140 Va, 333, 125 SE 301. 

W. Va.—Haney y. Pittsburgh, etc., 
R. Co., 38 W. Va. 570, 18 SH 748. 

Wis.—Schultz v. Chicago, etc. R. 
Co., ‘44° Wis. 638. 

“Where there are two courses left 
open to.a person in the face of immi- 
nent danger, and he chooses on the 
spur of the moment the one which is 
really the more dangerous, he can 
not be held as a matter of law to be 


negligent in his choice, although by. 


choosing the other course he might 
have escaped.” St. Louis, etc., R. Co. 
v. Stamps, 84 Ark. 241, 246, 104 SW 


8. U. S.—Southern R. Co. v. Smith, 
214 Fed. 942, 131 CCA 238; Southern 
R. Co. y. Sutton, 179 Fed. 471, 103 
CCA} 51; 

Ala.—Alabama Great Southern R. 
Con va Pout. Wie Ala. As, 00.05.8015 
97 [rev on other grounds 204 Ala. 
504, 86 S 100]. 

Ky.—Illinois Cent. R. Co. v. Wil- 
kins, 149 Ky. 35, 147 SW 759. 

Minn.—Dolson v. Dunham, 96 Minn. 
227, 104 NW. 964, é 

N. Y.—Unger v. Belt Line R. Corp., 
182 App. Div. 695, °169 NYS, 1024; 
Gartland v. New York Zoological 
Soc., 185 App. Div. 163, 120 NYS. 24. 
Porto Rico.—Davila v. American R. 
Co.,. ly Porto. Rico Hed.,, 8 

R. I.—Baumler.. v.. Narragansett 
Brewing Co., 23 R. I. 430,.50 A 841. 

Tex.—Missouri, ete, R. Co. v. 
Rogers, 91 Tex. 52,40 SW 956; Bry- 
ant v. International, etc., R. Co., 19 
Tex. Civ. A. 88, 46 SW.-82. 

Man.—Thorn v, James, 14 Man. 373, 

[a] The rule has been applied to: 
(1) An attempt to jump from a tug 
to a car float alongside on a collision 
occurring... The City of Norwalk, 55 
Fed. 98 [mod on other grounds 61 
Fed. 364, 9 CCA 521 (app dism 163 
U. S. 693 mem, 16 SCt 203 mem, 41 
L. ed. 812 mem)]. (2) Jumping from 
a wagon when the team drawing it 
became frightened. Illinois Cent. R. 
Co. v. Wilkins, 149 Ky. 35, 147 SW 
759. (8) Jumping through the win- 
dow of a steamer as’ it capsized. 
Ladd vy. Foster; 31 Fed. 827, 12 Sawy. 
547. 

9. Del.—MacFeat v. Philadelphia, 
etc., R. Co., 22 Del. 518, 69 A 744. 

D. C.—Jennings v. Philadelphia, 


332, 55') 1114 


Daniels, 96 Vt. 89, 
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to decide what to do, or to think of anything to do.'9 

[§ 518] (b) Real or Apparent Imminent Danger 
In order to relieve a person from the 
consequences of his own acts on the ground that 
they were done suddenly and under impending dan- 
ger, there must either be a real danger™ or the 
circumstances must be such as might create appre- 
hension of danger in the mind of an ordinarily 
prudent person,'? and the appearance of danger 
must have been imminent, leaving no time for de- 
If there is time for him by the exer- 
cise of reasonable care to withdraw to a place of 


ete, R. Co., 29 App. 219, 10 AnnCas 


Ill.—Chandler v. Gifford, 223 Ill. 
A. 486. 

Ind.—Union Tract.-Co. v. Elmore, 
66 Ind. A. 95,116 NE 887. 

Mass.—Tuttle v. Connecticut Val- 
ley St. R. Co., 239. Mass. 553, 132 
NE 3860. 

Mich.—Bacon v. Payne, 220 Mich. 
672, 190 NW 716. 

Swift, 97 Nebr. 


Nebr.—Frish v. 
707, 151 NW 165. 

10. Janeskie v. Kaib, 76 Colo. 148, 
230 P 392; Stack v. Hast St. Louis, 
ete., R. Co., 245 Ill. 308, 92 NH 241, 
137 AmSR 3818. 

11. Courier-Journal Job Printing 
Co. v. Haag, 155 Ky. 248, 159 SW 
789; Texas Midland R. Co. v. Booth, 
35: TEx.) Civ! Al'322.°80 Sw 12. 

12. Ala.—Alabama City, etc., R. 
Co. y. Bates, 149 Ala. 487, 43 S 98: 
Selma St., etc., R. Co. v. Owen, 132 
Ala, 420, 31 S 598. / 

Ark.—St. Louis, ete., R. Co. v. Mur- 
ray, 55 Ark. 248, 18 SW 50, 29 AmSR 
32, 16 LRA 787. 

- Del.—Taylor v. Du Pont Bldg. 
Corp., 29 Del. 277, 99 A 284. 

Fla.—Hainlin y. Budge, 56 Fla. 342, 
47 S 825. 

Ga.—Self v. Adel Lumber Co., 5 
Ga. A. 846, 64 SHE 112. ( 

Ind.—Woolery vy. Louisville, etc, 
R. Co., 107 Ind. 381, 8 NE 226, 67 
AmR 114. 

Iowa.—Burger v. Omaha, ete. R. 
Co., 139 Iowa 645, 117 NW 35,- 130 
AmSR 343. : 

Ky.—Millers Creek R. Co} v. Bar- 
nett, 159 Ky. 344, 167 SW 402; Cour- 
ier-Journal Job Printing Co. v. Haag, 
155 Ky. 248, 159 SW 789; South Cov- 
ington, ete.\ RR. Co. vo Wane, 84 aiay,. 
267, 1 SW 4938; Ford v. Robinson- 
Pettett Co., 65 SW 793, 23 KyL 1654, 

La.—Marsalis v. Louisiana, ete., R. 
Co., 129 La. 146, 55 § 744. 

Md.—Western Maryland R. Co. v. 
ee 74 Md. 510, 22 A 823, 14 LRA 


_Mo.—Hall v. St. Louis-San Fran- 
cisco R. Co., 240 SW 175; Kleiber v. 
Peoples’ R. Co., 107 Mo. 240, 17 SW 
946, 14 LRA 6138; Stanley v.. Helm, 
204 Mo. A. 159, 223 SW 125. 

N. Y¥.—Schoenfeld v. Metropolitan 
St. R. Co., 40 Mise. 201, 81 NYS 644. 
' Tex.—Missouri,  ete., a2) COnen Ne 
Rogers, 91 Tex. 52, 40 SW 956; Aus- 
tin, etc., R. Co, v. Beatty, 73 Tex. 592, 
11 SW 858; Texas Midland R. Co, v. 
Booth, 3b.) Tex “@iy.* CA 9199 2 Aer Sir 
121; Bryant v. International, ete. R. 
Co., 19 Tex. Civ. A. 88, 46 SW 22. 

Wash.—Thoresen y. St. Paul, etc, 
Lumber Co., 73 Wash. 99, 181 P 645, 
132 P 860. 

[a] Illustration.—The falling of 
boxes near the entrance to an ele- 
vator does not present an emergency 
excusing the failure of one helping 
to load them on the elevator to ob- 
serve that the elevator door, through 
which he fell, was open. Taylor v. 
Du _ Pont Bldg. Corp., 29 Del. 277, 99 
A 284. 

13. Kneeshaw v. Detroit United R. 
Co., 169 Mich. 697, 1385 NW _ 903; 
Kleiber v. Peoples’ R. Co., 107 Mo. 
240, 17 SW 946, 14 LRA 6138; Stanley 
v. Helm, 204 Mo. A. 159, 228 SW 125: - 
Cowen y. Knickerbocker Ice Co., 6 
NYSt 250; Fruh v. Philadelphia, 11 
Pa. Co. 473. r 
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safety he cannot recover if he does not do so." It 
is not required that the danger actually existed ;1° 
it is sufficient that the circumstances were such that 
an ordinarily prudent person might have believed 


that danger was imminent.'® 


[§ 519] (c) Person Causing Emergency. The rule 
invoked where the 
emergency was due solely to the negligence of the 
person injured,’’? or to the concurrent negligence 
of the person injured and defendant.** 
applies, however, even though the emergency was 
brought about by the negligence of a third person 
contributing to that of defendant,’® or that of a 
third person alone if the injury which, followed 
the effort to escape was due to defendant’s negli- 
gence;2° but not where defendant was not negli- 


under discussion cannot be 


14. Cowen v. Knickerbocker Ice 
Co., 6 NYSt 250. 

15. Hainlin v. Budge, 56 Fla. 342, 
47 S 825; Kleiber v. Peoples’ R. Co., 
107 Mo. 240, 17 SW 946, 14 LRA 613; 
Thoresen v. St. Paul, etc., Lumber 


Co. 738, ;Wash:-99}, 1381) Pi 646, 5132P 


860. 
16. See cases supra note 12. 
fa] Dlustration. — One was en- 


titled to act upon appearances in 
stopping a tramcar in an emergency, 
and was not negligent if he acted 
as a reasonably prudent person un- 
der the circumstances, although he 
may have been deceived as to the 
danger. Thoresen v. St. Paul, etc., 
Lumber,:Co.; .73 Wash: 99, 134°5P 
645, 132 P 860. 

17. U.°S.—New York Transp. Co. 
vy. O’Donnell, 159 Fed. 659, 86 CCA 
527. 

Ala.—Alabama, Co. v. Sanders, 202 
Ala. 295, 80 S 3860; Birmingham R., 
etc., Co..v. Fox, 174 Ala. 657, 56 
S 10138. 

Ga.—Shroeder vy. Georgia R., etc., 
Co., 142 Ga. 178, 82 SE 553; Quirouet 
v. Alabama Great Southern R. Co., 
111 Ga. 315, 36 SE 599; Briscoe v. 
Southern R. Co., 103 Ga. 224, 28 SE 
638. 
Ill.—Atkins v, Lackawanna Transp. 
Co, “19! VI. AS 9: Lath 282) T2377, 
54 NE 1004]. 

Iowa.—Zellmer v. Hines, 196 Iowa 
428, 192 NW 281; Powers v. Iowa 
an R. Co., 157 Iowa 347, 186 NW 

Ky.—Louisa Coal Co. v. Hammond, 
160 Ky. 271, 169 SW 709. 

Mass.—Fitzpatrick v. Boston HEI. 
R. Co., 249 Mass, 140, 144 NE 75; 
Tuttle v. Connecticut Valley St. R. 
Co., 289 Mass. 553, 132 NE 360; Fogg 
v. New York, etc., R. Co., 223 Mass. 
sae 111 NE 960; Bothwell v. Boston 


. R. Co., 215 Mass. 467, 102 NE 
ve LRAI1917F 167, AnnCasi914D 
ee 

Minn. — Anderson v. Davis, 151 


Minn. 454, 187 NW_ 224. 

Mo.—Hall v. St. Louis-San Fran- 
cisco R. Co., 240 SW 175; Brown v. 
Southwestern Bell Tel. Co., (A.) 274 
SW 876; Garvey v. Ladd, (A.) 266 
SW 727; Harvey v. Chicago, ete. R. 
Co., (A.) 253 SW. 169. 

Nebr.—Langenfeld v. Union Pac. R. 
Co., 85 Nebr. 527, 123 NW 1086. 

N. Y.—Unger v. Belt Line R. Corp., 
182 App. Div. 695, 169 NYS 1024; 
Neumann v. Hudson County Con- 
sumers’ Brewing Co., 155 App. Div. 
271, 189 NYS 1028; Robinson v. Man- 
hattan R. Co., 5 Misc. 209, 25 NYS 


91. 

Pa.—Stubbs v. Edwards, 260 Pa. 
75, 103 A 511; Stebbins vy. Doane, 84 
Pa. Super. 495. 

R. I.—Sullivan v. Nicholson File 
Co, 21 RB. Is 540, 45 A’ 649. 

S. C.—Dobbins v. Seaboard Air Line 
R..Co.,/108.S. C. 254, 93 SH 932. 

Tenn.—Chattanooga HPlectric R. Co. 
v. Cooper, 109 Tenn. 308, 70 SW 72; 
Nashville, ete. R. Co. v. Smith, 9 
Lea 470. 
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ent. 


The rule | stances.?, 


personal injury 


Tex.—Austin, etc., R. Co. v. Beatty, 
713 Tex. 592, 11 SW 858; St. Louis 
Southwestern R. Co. v. McCreary, 
(Civ., A.) 296 SW 935; Texas, etce., 
R, Co. v.. Myers, (Civ. A.) 125 SW 
49, 

Va.—Chesapeake, etc., R. Co. v. 
Hall, 109 Va. 296, 63 SE 1007; Smith 
v. Norfolk, ete., R. Co., 107 Va. 725, 
60 SE 56. 

Wash.—Allen v. Schultz, 107 Wash. 
293, 181 P 916, 6 ALR 676. 

Wis.—Bentson y. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417; Dum- 
mer v. Milwaukee Electric R., etc., 
Co., 108 Wis. 589, 84 NW 853; Berg 
v. Milwaukee, 83 Wis. 599, 53 NW 
890 


Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 20% P 165, 1018. 

“It is a general rule that, where an 
emergency is brought about by the 
person injured negligently placing 
himself in a position of peril, he 
can not recover.” Powers v. Iowa 
Cent. R. Co., 157 Iowa 347, 351, 136 
NW _ 1049. 

[a] MTlustrations. — (1) Where, 
plaintiff being lawfuly on board a 
ship lying at the dock, the gangplank 
was suddenly taken in, and the ship 
started from the dock, whereupon 
plaintiff, not desiring to be earried 
out, and “believing at the time he 
might safely do so, jumped from the 
ship to the dock, and sustained in- 
juries,” the shipowner was not liable. 
Atkins v. Lackawanna Transp. Co., 
79 Ill, 19. (2) A mining car opera- 
tor, upon derailment of some of the 
cars, went to a point between the 
cars and went to sleep. A wild car 
coming down the track placed him 
in a position of sudden peril, but he 
could not invoke the emergency rule 
because he voluntarily placed himself 
in such position. Alabama Co. v. 
Sanders, 202 Ala. 295. 80 S 360. 

18. McCauley v. Tennessee Coal, 
ete., Co., 938 Ala. 356,°9 S 611; Smith 
v. Norfolk, ete., R. Co., 107 Va. 725, 
60 SE 56; Baltzer v. Chicago, etce., 
R. Co., 88 Wis. 459, 58 NW 885. 

19. Akers v. New York, 14 Misc. 
524, 85 NYS 1099. 

20. Austin, etc., R. Co. v. Beatty, 
73 Tex. 592, 11 SW. 858. 

21. Baldoni v. Delaware, etc., R. 
Co., 30 Pa. Dist. 158; Chattanooga 
Electric R. Co. v. Cooper, 109 Tenn. 
308, 70 SW 72; Trowbridge v. Dan- 
ville Street Car Co., (Va.) 19 SE 780. 

22. Central Coal, etc., Co. v. Por- 
ter, 170 Ark. 498, 280 SW 12; Dough- 
erty v. Reckler, 191 Iowa. 1195, 184 
SW 304; Jones v. Mackay Tel. Cable 
Co.) 137 Le. 121,°638 S379. Norris ix. 
Atlantic Coast Line R. Co., 152 N..C. 
505, 67 SE 1017, 27 LRANS 1069. 

23. Perpich v. Leetonia Min. Co., 
118 Minn. 508, 137 NW 12; Schroeder 
v. Chicago, etc., R. Co., 108 Mo. 322, 
18 SW 1094, 18 LRA 827. 

24. U. S.—Hodges v. Erie R. Co., 
257 Fed. 494, 168 CCA 498; Atlanta, 
ete., R. Co. v. Green, 246 Fed. 676, 
158 CCA 632; Great Northern R. Co. 
v. Harman, 217 Fed. 959, 183 CCA 631, 


[§§ 518-520 1 


[§ 520] (5) Danger Incurred To Save Life or To 
Prevent Personal Injury to Others. 
might otherwise be considered negligent may not be 
so considered where a person is injured in attempt- 
ing to save others from imminent danger of personal 
injury or death.?? 
suming greater risks in the protection of human 
life where they would not be under other circum- 
One is not guilty of contributory neglh- 
gence in exposing himself to danger of injury in 
order to rescue another from imminent danger of 


Conduct which 


Persons are held justified in as- 


or death, if, under the same or 


similar circumstances, an ordinarily prudent per- 
son might have so exposed himself,?* or, as often 
expressed, if the act of intervention was not per- 


LRA1915C 843; Henry v. Cleveland, 


etc., R. Co., 67 Fed. 426. 
~Colo.—Walters v. Denver Cons. 
Electric Light Co., 12 Colo. A. 1465, 


D4 P7960. 

Ill.—West Chicago St. R. Co. v. 
Liderman, 187 Ill. 463, 58 NE 367, 
79 AmSR 226, 52 LRA 655; Smith 
Ve OMiCa so (City RACo., yO! a adie cals 
570; Mulliken v. Cleveland, etc, R. 
Co. 164 "IN AL '3 7, 

Kan.—Condiff v. Kansas City, etc., 
Ry Co., 45 Kan. 256, 25 P 562. : 
Ky.—Chesapeake, etc., R. Co. v. 
Brown,, 152) Ky. - 479, (153° SW * 753: 
Chesapeake, etc., R. Co. v. Lang, 135 
Ky. 76, 121 SW 993; Murphy v. Bal- 
timore, etc., R. Co., 114 Ky. 696, 71 
SW 886, 24 Kyl 1500; Becker v. 
Louisville, etc., R. Co., 110 Ky. 474, 
61 SW 997, 22 KyL 1893, 96 AmSR 
459, 53 LRA 267; Bitzer v. Caver, 

25 KyL 92, 74 SW 735. 

Md.—Maryland Steel Co. vy. Mar- 
ney, 88 Md. 482, 42 A 60, 71 AmSR 
441, 42 LRA 842. 

Mich.—Leary v. Becker, 190 Mich. 
697, 157 NW 359. 

Miss.—Billingsley vy. Illinois Cent. 
R. Co., 100 Miss. 612, 56 S 790. 

Mo.—Schroeder v. Chicago, etc., R. 
Co., 108 Mo. 322, 18 SW 1094, 18 LRA 
827; Donahoe v. Wabash, etc., R. Co., 
83 Mo. 560, 53 AmR 594; Sherman v. 
St. Louis United R. Co., 202 Mo. A. 
39, 214 SW 223. 

Mont.—Da Rin v. Casualty Co. of 
America, 41 Mont. 175, 108 P 649, 
137 AmSR 709, 27 LRANS 1164. 

Nebr.— Workman y. Lincoln Tel., 
ores Co., 102 Nebr. 191, 166 NW 


N. Y.—Wagner v. International R. 
Co., 282 N. Ys 176, 183 NW 437, ‘19 
ALR 1; Laufer v. Shapiro, 210 App. 
Div. 436, 206 NYS 189 [aff 215 App. 
Div. 769 mem, 213 NYS 840 mem 
(aff 242 N. Y. 566 mem, 152 NE 
429)];_ Hollaran vy. New York, 168 
App. Div. 469, 153 NYS 447; Man- 
zella_yv. Rochester R. Co., 105 App. 
Div. 12, 93 NYS 457; Muhs v. Brook- 
lyn F. Ins. Salvage Corps, 89 App. 
Div. 389, 85 NYS 911. 

N. C. — Norris v. Atlantic Coast 
Line R. Co., 152 N. C: 505, 67 SE 1017, 
27 LRANS 1069. 

Oh.—Pittsburg,’’ ete." “Re7 Co. Wy. 
Lynch, 69 Oh. St. 128, 68 NE 703, 
100 AmSR 658, 68 LRA 504; Penn- 
sylvania Co. v. Langendorf, 48 Oh. 
St. 316, 28 NE 172, 29 AmSR 553, 13 
LRA 190. 

Pa.—Whitman v. Stipp, 270 Pa. 401, 
113 A 567; Toner v. Pennsylvania R. 
Co., 263 Pa. 488, 106: A 797; Smith 
v. Standard Steel Car Co., 262 Pa. 
550, 106 A 102; Corbin v. Philadel- 
phia, 195 Pa. 461, 45 A 1070, 78 Am . 
SR 825, 49 LRA 715; Fairman y, 
Dorney, 73 Pa. Super. 238. 

Tenn.—Mobile, ete., R. Co. v. Rid- 
ley, 114 Tenn. 727, 86 SW 606. 

Va.—Southern R. Co. vy. Baptist, 
14 Van %23,) Ti SH ai. 

Wash.—Thoresen y. St. Paul, ete, 
Lumber Co., 73 Wash, 99, 131 P 645, 
132 RP’ 860. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 520] 


formed under such circumstances 


it rash or reckless in the judgment of ordinarily 
This is true, even though the 
person attempting the rescue knows that it involves 
great hazard to himself without certainty of accom- 
plishing the attempted rescue,*® and even though 
in attempting such rescue, he thereby imperils his 
It is immaterial that the person sought 
to be rescued is guilty of contributory negligence 
in exposing himself to the danger.?* While one is 


prudent persons.”° 


own life.?? 


W. Va.—Walters v. Appalachian 
Power Co., 75 W. Va. 676, 84 SE 617. 

Wis—Cottrill iv. Chicago, Letes, UR. 
Co., 47 Wis. 634, 3 NW 376, 32 AmR 
796. 

Eng.—Brandon v. Osborne Garrett 
& Co., Ltd., [1924] 1 K. B. 548; Woods 
v. Caledonian R. Co., 23 Se. L. Rep. 
798. 

Alta.—Haigh v. Grand: Trunk Pac. 
Ri Go., 8 Alta. Li 153, 7 WestWkly 
806. 

“We hold that it is not only a 
lawful, but a laudable act, to attempt 
to save human life when it is im- 
periled by great danger, and in a 
sudden emergency, and in such cases 
the courts will not require the per- 
son to stop and hesitate and weigh 


probabilities until it is too late to 


make the rescue; and the rule laid 
down by the trial judge is sufficiently 
strict—that the party attempting 
the rescue under such circumstances 
must use Such care as a reasonably 
prudent and careful person would 
use in such emergencies and under 
similar environments.” Mobile, etc., 
R. Co. v. Ridley, 114 Tenn. 727, 738, 
86 SW 606, 4 AnnCas 925. 

[a] ‘The leading case is Eckert 
v. Long Island R. Co., 43 N. Y. 502.” 
Dixon v. New York, etc., R. Co., 207 
Mass. 126, 130, 92 NE 1030. 

{b] Tiustrations.—(1) An em- 
ployee in a steel foundry was not 
negligent where, seeing that the lives 
of his fellow employees were in dan- 
ger by an escape of molten metal, he 
left his place of safety and under- 
took to stop the leak and prevent the 
threatened injury. Maryland Steel 
Co. v. Marney, 88 Md. 482, 42 A 60, 
71 AmSR 441, 42 LRA 842. (2) A 
woman hearing the calls for help of 
a man who had fallen into a trench 
in the nighttime, and hurrying to 
his aid, is not necessarily guilty of 
contributory negligence where she 
also falls into the trench and sus- 
tains injuries. Whitman v. Stipp, 270 
Pa. 401, 113 A 567. (8) Plaintiff ap- 
proached defendant, his employer, 
who had had a fight with another, 
and had got a pistol, which he had 
cocked, and said to him not to shoot, 
whereupon defendant told him not 
to crowd him, and waved his pistol 
in his face, and it was discharged, 
hitting him. It was held that he was 
not guilty of contributory negligence. 
Bitzer v. Caver, 74 SW 735, 25 KyL 
92. (4) A railroad employee, on ob- 
serving a boy standing on the track, 
with his back to a rapidly approach- 
ing train, which had failed to give 
the statutory signals, rushed on the 
track, and either pushed or warned 
the boy so that his life was saved, 
but slipped or stumbled himself, 
and, in consequence of his stumble, 
was struck by the train and killed. 
It was held that a finding that the 
employee acted with due care under 
the circumstances was justified. Mo- 
bile, ete., R. Co. v. Ridley, 114 Tenn. 
727, 86 SW 606. 

[ce] An engineer remaining at his 
post in order to save the lives of 
passengers on his train is not neg- 
ligent because he failed, having the 
opportunity, to avoid injury by jump- 
ing from his cab. Cottrill v. Chicago, 
etc., R. Co., 47 Wis. 634, 3 NW 376, 
82 AmR 796. 

Other applications of rule see Mas- 
ter and Servant § 1125; Municipal 
Corporations § 1863; Railroads [33 


NEGLIGENCE | 


as would make 


Cyc 825]. 

25. Ala.—Atlantic Coast Line R. 
Co: v. Jeffcoat,;''214 Ala. 317, 107 S 
456 [certiorari den 271 U. S. 688 
mem, 46 SCt 639 mem, 70 L. ed. 
1152 mem]; Alabama Power Co. v. 
Conine, 213 Ala. 228, 104 S 535; Louis- 
ville, ete., R. Co. v. Orr, 121 Ala. 489, 
26 S 35. 

Cal.—Scherrer v. Southern Pac. 
Co.,, 41 Cal. A. 793, 183. P 250; Mc- 


Clure v. Southern Pac. Co., 41 Cal. A. | 


652, 183 P 248. 

Ga.—Central R.. Co. v. Crosby, 74 
Ga. 7387, 58 AmR 463. 

Ill._—Ingram v. Jackson, 206 Ill. 
‘A. 466. 

Iowa.—Saylor v. Parsons, 122 lowa 
679, 98 NW 500, 101 AmSR 283, 64 
LRA 542. 

Md.—American BPxpress Co. v. 
Terry, 126 Md. 254, 94 A 1026, Ann 
Cas1917C 650. 

Mass.—Dixon v. New York, etce., R. 
Co., 207 Mass. 126, 92 NE 1030; Lin- 
neham vy. Sampson, 126 Mass. 506, 30 
AmR 692. 

Minn.—Perpich v. Leetonia Min. 
Co., 118 Minn. 508, 187 NW 12. 

Mont. — Bracey v. Northwestern 
Impr. Co., 41 Mont. 338, 109 P 706, 
137 AmSR .738; Da Rin yv. Casualty 
Co. of America, 41 Mont. 175, 108 P 
649, 1837 AmSR 709, 27 LRANS 1164. 

N. Y.—Gibney v. State, 137 N. Y. 
1, 33 NE 142, 33 AmSR 690, 19 LRA 
365; Eckert v. Long Island R. Co., 
43 N. Y. 502, 3 AMR 721 [aff 57 Barb. 
555]; Sann v. H. W. Johns Mfg. Co., 
16 App. Div. 252, 44 NYS 641. 

Tex.—Panhandle, ete. R. Co. v. 
Haywood, (Civ. A.) 227 SW. 347; 
Wichita Falls Tract. Co. v. Hibbs, 
(Civ. A.) 211 SW 287; Gulf, ete, R. 
Co. v. Brooks, 63 Tex. Civ. A..231, 132 
SW 95; Texas, etc., R. Co. v. Scar- 
borough, (Civ. A.) 104 SW 408 [aff 
101 Tex. 436, 108 SW 809]. 

W. Va.—Bond v. Baltimore, ete., R. 
SOL 82 W. Va. 557, 96 SE 932, 5 ALR 

Alta.—Haigh v. Grand Trunk Pac. 
pe 8 Alta. L. 153, 7 WestWkly 

‘Tt is the settled doctrine in this 
connection, based upon the law’s re- 
gard for human life, that when one 
risks his life and loses it in an ef- 
fort to save the life of another, or 
to protect another who is exposed to 
a sudden peril, such risk and expo- 
sure for such a purpose is not neg- 
ligence, unless the effort is made un- 
der such circumstances as to consti- 
tute recklessness and rashness in the 
judgment of a man of ordinary pru- 


dence.” Louisville, ete, R. Co. v. 
Orr, 121 Ala. 489, 500, 26 S 85. 
[a] Tllustrations.—(1) One who 


without warning found her child’s 
life in imminent danger, her clothes 
being afire by reason of the negli- 
gence of a third person, was not 
guilty of contributory negligence in 
putting out the fire with her hands. 
Wichita Falls Tract. Co. v. Hibbs, 
(Tex. Civ. A.):.211. .SWi 287; (2) 
Where a child fell through defend- 
ant’s bridge into a canal, in conse- 
quence of defendant’s negligence in 
permitting an opening to remain un- 
guarded, and the father, in an ef- 
fort to rescue the child, plunged into 
the canal, and both were drowned, 
the father was not guilty of con- 
tributory negligence. Gibney v. State, 
137 N. Y. 1, 33 NE 142, 33 AmSR 690, 
19 LRA 365. 
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guilty of negligence if the circumstances make such 
attempt rashness or recklessness in the judgment 
of a man of ordinary prudence,”® one attempting 
to rescue another cannot be said to be rash or reck- 
less if the surrounding circumstances and condi- 
tions justified a belief that he could prevent or avert 
the threatened harm.°° 
making or attempting such a rescue exercised ordi- 
nary care, all the surrounding circumstances are 
to be considered,*+ including the existing. emer- 


In determining whether one 


26. U. S.—Henry sv. 
etc., R. Co., 67 Fed. 426. 

Ala.—Louisville, etc., R. Co. v. Orr,. 
121 Ala. 489,26 S 35. 

Colo.—Walters v. Denver Cons. 
Electric Light Co., 12 Colo. A. 145, 54 
BP» 960; 

Mass.—Dixon v. New York, etc., R. 
Co., 207 Mass. 126, 92 NE 1030. 

Mont.—Da Rin v. Casualty Co. of 
America, 41 Mont. 175, 108 P 649, 137 
AmSR 709, 27 LRANS 1164. 

N. Y.—Wagner v. International R. 
Co.,. 232 N.: Y.. 176,, 1338; NE *437, 719 
ALR 1; Bekert v. Long Island R. Co., 
43 N. Y. 502, 3 AmR 721. 

W. Va.—Bond v. Baltimore, ete., R. 
Co., 82 ‘W. Va. 557, 96 SE 932, 5 ALR 
201; Walters v. Appalachian Power 
Co., 75 W. Va. 676, 84 SE 617. 

27. Ala.—Atlantic Coast Line R. 
Co. v. Jeffcoat, 214 Ala. 317, 107 S 
456; Alabama Power Co. v. Conine, 
213 Ala. 228, 104 S 535; Louisville, 
eee R. Co. v. Orr, 121 Ala. 489, 26 § 

Colo.—Walters v. Denver Cons. 
Hlectric Light Co., 12 Colo. A. 145, 
54 P 960. 

Minn.—Perpich v. Leetonia Min. 
Co., 118 Minn. 508, 137 NW 12. 

N. Y.—Wagner v. International R. 
Co., 232 N., Y. 176, 1383 NE 437, 19 
ALR 1. 

Oh.—Pennsylvania Co. v. Langen- 
dorf, 48 Oh. St. 316, 28 NE 172, 29 
AmSR 558, 18 LRA 190. 

28... Pittsburg,.. ete. R. . Co.) v. 
Lynch, 69 Oh. St. 123, 68 NE 703, 
100 AmSR 658, 68 LRA 504; Bond. 
v. Baltimore, etc., R. Co., 82 W. Va. 
557, 96 SE 932, 5 ALR 201. 

29. Minn.—Perpich vy. Leetonia 
Min. Co., 118 Minn. 508, 187 NW 12. 

N. Y.—Miller v. Union R. Co., 191 
N.. Y..77, 83 NB 583. 


Cleveland, 


R. I.—Wilson v. New York, etce., 
R. Co., 29 R. I. 146, 69 A 364. A 

Tex.—Panhandle, ete, R. Co: v. 
Haywood, (Civ. A.) 227 SW 347. 

Que.—Dumphy v. Martineau, 17 


Que. K. B. 471, 4 EastLR 554. 

Sask.—McDonald vy. Burr, 12 Sask, 
L. 482, 49 DomLR 396, [1919] 3 West 
Wkly 825. 

[a] MNlustration.—Where a person 
passing in front of a construction 
yard sees a workman fall from a 
shock caused by allowing the arm of 
a crane which he was operating to 
come in contact with wires charged 
with electricity, and goes to the res- 
cue of the victim, in spite of the 
cries and warnings of the other work- 
men, and, putting his hand on the 
handle of the crane, receives a shock 
in his turn, a verdict of a jury find- 
ing that he was not entitled to re- 
cover is not unreasonable. Dumphy 
v. Martineau, 17 Que. K, B. 471, 4 

etc., 


BastLR 554. 

30. Ala.—Louisville, R. Go. 
v. Orr, 121 Ala. 489, 26 S 35. 

La.—Peyton v. Texas, etc., R: Co., 
eeu uk, Ann. 861, 6 S 690, 17 AmSR 

Mass.—Dixon v. New York, etce., 
R. Co., 207 Mass. 126, 92 NE 1030: 

Minn.—Perpich v. Leetonia Min. 
Co., 118 Minn. 508, 1837 NW 12. 

N. Y.—Eckert v. Long Island R. 
Co:, 48 N. -Y-b025 3 7AmR 723% 

31. Mass.—Linnehan v. Sampson, 
126 Mass. 506, 30 AmR 692. 

Mont.—Bracey v. Northwestern 
Impr. Co., 41 Mont. 338, 109 P 706, 
137 AmSR_ 738. 

N. Y.—Wagner v. International R. 
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gency,®2 the alarm, excitement, and confusion usu- 
ally present,°* the uncertainty as to the means to 
be employed,*4 the necessity for immediate action,*® 
and the liability to err in the choice of the best 


course to pursue.*® 


Real or apparent danger essential. 
more than a suspicion that an accident might hap- 
pen to justify one to incur obvious danger on the 
theory that human life or limb was in imminent 
The rule under consideration is inapplicable 
where no one is in imminent danger, and the cir- 
cumstances afford no reasonable basis for believing 
It is sufficient, however, that some one 
was in danger, although, at the moment the effort 
to rescue was made, the danger was not imminent 
to a definite person,*® and even though no danger 
was actually imminent, the rule is applicable to 
one who acts on appearances, if his conduct was 
that of an ordinarily prudent man’ under the cir- 


peril.27 


otherwise.*8 


cumstances.*° 
Prior negligence of rescuer. 


Commer scniNe Yew l16, 13S INE 437, 29 


ALR 1. 
N. 'C.—Norris v. Atlantic Coast 
Dine Rs Co...) 1b 2°.N.A CC." 605), 567 Sh 


1017, 27 LRANS 1069. 

Oh.—Pennsylvania Co. v. Langen- 
dorf, 48 Oh. St. 316, 28 NE 172, 29 
AmSR 553, 138 LRA 190. 

2; Dixon “v. New York; etc, "R. 
Co., 207 Mass, 126, 92 NE 1030; Bond 
v. Baltimore, etc., R. Co., 82 W. Va. 
557, 96 SE 932, 5 ALR 201. 

33. Bracey v. Northwestern Impr. 
Co., 41 Mont. 338, 109 P 706, 137 Am 
SR 738; Manzella v. Rochester R. 
Co., 105 App. Div. 12, 98 NYS 457; 
Pennsylvania Co. v. Langendorf, 48 
Oh. St. 316, 28 NE 172, 29 AmSR 553, 
13 LRA 190; Haigh v. Grand Trunk 


Pac. R. Co., 8 Alta. L. 153, 7 West 
Wkly 806. 
34. Bracey v. Northwestern Impr. 


Co., 41 Mont. 338, 109 P 706, 137 Am 
SR 738; Pennsylvania Co. v. Langen- 
dorf, 48 Oh. St. 316, 28 NE 172, 29 
AmSR 5538, 13 LRA 190. 

35. Dixon v. New York, etc, R. 
Co., 207 Mass. 126, 92 NE 1030; 
Bracey. v. Northwestern Impr. Co., 
41 Mont. 338, 109 P 706, 137 AmSR 
738; Manzella v. Rochester R. Co., 
105 A'ipp. Div. 12, 98 NYS 457; Penn- 
sylvania Co. v. Langendorf, 48 Oh. St. 


316, 28 NE 172, 29 AmSR 553, 13 
LRA 190. 
36. I11l.—Chicago, etc. R. Co. v. 


Bganolf, 112 Tl. A. 323. 
Mich.—Leary v. Becker, 190 Mich. 
697, 157 NW 359. 


Mo.—Sherman v. St. Louis United 
R:* Cos., “'202 “Mo. . A.’ 39,’ 214 "Sw 
223. 

Mont.—Bracey v. Northwestern 


Impr. ‘Co.,° 41 Mont. 338,'109 P 706; 
137 AmSR 738. 

N. Y.—Wagner v. International R. 
Con 282 Ny 176; 133) NW 437, 929 
ALR 1; Manzella v. Rochester R. Co., 
105 App. Div. 12, 93 NYS 457. 

Oh.—Pennsylvania Co. v. Langen- 
dorf, 48° Oh. ‘St. 316, 28 NE 172,° 29 
AmSR 553, 13 LRA 190. 

W. Va.—Bond v. Baltimore, etc., R. 
Co., 82 W. Va. 557, 96 SH 932, 5 ALR 
201. 

37. Eversole v. Wabash R. Co., 
249 Mo. 523, 155 SW 419; McDonald 
v. Burr, 12 Sask. L. 482, 49 DomLR 
396, [1919] 3 WestWkly 825. 

38. Ill—Devine v. Pfaelzer, 195 
TY: A. 221. [afft<277 Til. 255, 115° NE 
126, LRA1917A 1080]. 

Iowa.—Tyler v. Barrick, 178 Iowa 
985, 160 NW 273. 

Mo.—Eversole v. Wabash R. Co., 
249 Mo. 523, 155 SW 419. 

R. I.—Wilson v. New York, 
R. Co., 29 R. I. 146, 69 A 364. 

Va.— Wright v. Atlantic Coast Line 
R. Co., 110 Va. 670, 66 SE 848, 25 


etc., 


While there is au- 


“NEGLIGENCE 


-[§§ 520-521 


thority to the contrary,*! it is generally held that 
the above rule has no application where the peril 
of the person sought to be rescued is due to the 
negligence of the person attempting the rescue.* 


[§ 521] (6) Danger Incurred To Save Property.** 


It requires 


A person is not relieved of the duty to exercise 
ordinary care for his own safety by the fact that his 
own or another’s property is in imminent danger 
of loss or injury arising from the negligence of a 
third person,** nor is he ordinarily justified in ex- 
posing himself to as great danger in saving property 
as he would be in saving life.*® 
the danger to the property arose from the negligence 
of the person attempting to save it,*® the fact that 
he acted for the purpose of saving his own or an- 
other’s property from imminent danger of loss or 
injury may be considered in determining whether 
one who voluntarily exposed himself to known and 
appreciated danger exercised ordinary care.*7 


But, except where 


Full 


allowance should be made for the natural impulse 


LRANS 972, 19 AnnCas 439. 

Sask.—McDonald v. Burr, 12 Sask. 
L. 482, 49 DomLR 396, [1919] 3 West 
Wkly 825. 

{a] Yustration.—Where children 

were holding on the brace rods or 
other parts of freight cars and run- 
ning along with the train which was 
going from.seven to thirteen miles 
an hour, they were not in such im- 
minent danger of losing their lives 
as to warrant a-brakeman in going 
down a ear, and without. looking 
ahead, stepping into the stirrup with 
his back to the way the train was 
going, and leaning outward and 
downward, waving his hand. to 
frighten them away. Wilson v. New 
Saat etce., R. Co., 29 Rv I. 146, 69 A 
364. 
[b] Attempting to stop runaway 
horse involves. unjustifiable. risk 
where the street is a residence street 
and there is no evidence tending to 
show imminent danger to anyone. 
Devine v. Pfaelzer, 277 Ill. 255, 115 
NE 126, LRA1917C 1080. 

39. Devine v. Pfaelzer, supra; 
Workman v. Lincoln Tel., etc., Co., 
102 Nebr. 191, 166 NW 550; Hollaran 
v. New York, 168 App. Div. 469, 153 
NYS 447; Manthey v. Rauenbuehler, 
71 App. Div. 173, 75 NYS 714. 

[a] Attempting to stop a runaway 
horse, in a tenement house district 
where many children were accus- 
tomed to play in the street, and at 
a time and place where school chil- 
dren might be expected to be endan- 
gered, is not contributory negli- 
gence. Manthey v. Rauenbuehler, 71 
App. “Div. 173)°75 NYS. 74 

40. Thoresen v. St. Paul, etce., 
Lumber Co., 738 Wash. 99, 131 P 645, 
132 °P. 860. 

41. Gulf, ete, R. Co. v. Brooks, 
63 Tex. Civ. A. 231, 132 SW 95. 

42. Ala.—Alabama’ Power Co. v. 
Conine, 213 Ala. 228, 104 S 5385. 

Ga.—Atlanta, ete., Air-Line R. Co. 
v. Leach,’ 91 Ga. 419, 17 SE 619, 744 
AmSR 47. 

Ill.—West Chicago St. R. Co. v. 
Liderman, 187 Ill. 468, 58 NE 367, 79 
AmSR 226, 52 LRA 655 [aff 87 Ill. A. 
628]; Ingram y. Jackson, 206 Ill. A. 
466; White v. Chicago, 120 Ill. A. 
607. 

La.—De Mahy v. Morgan’s Louisi- 
ana, ete, R.,' ete, Co, 45' La. Ann. 
1329, 14'S 160% 

N. Y.—Waegner v. International R. 
Coy0238 2) Ne eke 176, 0183 NBe43 7,019 
ALR 1. 

Va.—Wright v. Atlantic Coast Line 
R. Co., 110 Va. 670, 66 SE 848, 25 
LRANS 972, 19 AnnCas 439. 

{a] Thus where plaintiff’s intes- 
tate went on a railroad trestle, ac- 
companied by a small boy, and was 


prompting the effort,** and for the emergency under 


killed by a collision with a train, 
Owing to the fact that he failed to 
save himself in his efforts to pre- 
vent injury to the boy, he was guilty 
of contributory negligence. Atlanta, 
etc., Air Line R. Co. v. Leach, 91 Ga. 
419, 17 SE 619, 44 AmSR 47. 

43. Efforts of servant to save mas- 


ter’s property as contributory neg- 


ligence see Master and Servant § 
1126. 


44. U. S— Pike v. Grand Trunk R. 
Co.,. 39, Fed. 255. 

Mich.—Taylor. v. Home Tel. Co., 
163 Mich. 458,128 NW 728, 31 LRANS 
385; Cook v.. Johnston, 58 Mich. 437, 
25 NW 388, 55 AmR 703. 

Mo.—Brown v. Southwestern Bell 
Tel. Co. (A.) 274 SW 876; Hill v. 
East St. Louis Cotton Oil Co., 202 Mo, 
A. 478, 214 SW 419. 

N. Y.—Morris v. Lake Shore, etc.,: 
R. Co., 148 N. Y.:182,:42 NE 579. 

N. C.—Pegram v. Seaboard Air Line 
R. Coy43139% Nu C..308, 51 SE: 975; 

_ [a]. TMustrations.—(1) A woman 
is guilty of contributory negligence 
and cannot recover for burns received 
in entering a burning shed to release 
a horse belonging to her husband. 
Cook v. Johnston, 58 Mich. 437, 25 
NW 388, 55 AmR 703. (2) The em- 
ployees of defendant telephone com- 
pany negligently removed a service: 
cock from a city water main, per- 
mitting the water to be forced into 
the open window of apartments of 
which plaintiff was housekeeper, and 
she, in attempting to close the: win- 


dow was knocked down, and had her 


clothing soaked with water, causing 
her to become ill. Since it was in- 
evitable that she would get wet in 
making such attempt she was barred 
from recovering damages for her ill- 
ness, Taylor v. Home Tel. Co., 163 
ba 458, 128 NW 728, 31 LRANS 

45. Liming v. Illinois Cent. R. Co., 
81 Iowa 246, 47 NW 66; Wardrop: v. 
Santi Moving, etc., Co., 233 N. Y. 227, 
135 NE 272. 

Danger incurred to save life or to 
prevent personal injury to others see 
supra § 520. 

46. Mathis v. Kansas City South- 
ern R. Co., 140, a, 855,74) S. 172, 

47. Johnson vy. Plymouth Gypsum 
Plaster Co., 174 Iowa 498, 156 NW 
721; Taylor v. Home Tel. Co., 163 
Mich. 458, 128 NW 728, 31 LRANS 
385; Milbourne v. Arnold Electric 
Power Station Co., 140 Mich. 316, 103 
NW 821, 70 LRA 600; Wardrop v. 
Santi Moving, etc., Co., 233 N. Y. 227, 
135 NE 272; McKay v. Atlantic Coast 
Line R. Co., 160 N. C. 260, 75 SH 
1081, AnnCas1914C 412. 

48. McKay v. Atlantic Coast Line 
Re Co4.supra: ? 


‘¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which the danger was incurred,*® and, while it has 
been asserted that less weight is to be given to 
the fact that one acted for the purpose of saving 
property from loss or injury than is ordinarily 
given to the fact that one acted to save a life or 
prevent personal injury,°® one who acted in an 
effort to save his own or another’s property from 
loss or injury is not guilty of contributory negli- 
gence if, under the same or similar circumstances, 
an ordinarily prudent person would have incurred 
the risk which his action involved.>! 

[§ 522] (7) Danger Incurred in Discharge of 
Duty. In determining whether one who has volun- 
tarily exposed himself to danger was in the exercise 
of ordinary care, the fact that the act was done 
in the discharge of his duty is to be considered.*? 
If a person, in doing that which it is his right 
to do in the discharge of his duty, exercises ordinary 
care and prudence, he is not chargeable with. con- 
tributory negligence as a matter of law, although 
the result showed that he imperiled his life or per- 
sonal safety in doing as he did.®* Notwithstand- 
ing one is acting in the discharge of his duty, he 

49. McKay y. Atlantic Coast Line 


R. Co., supra, 
50. Mathis v. Kansas City South- 


85 N. 
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Co., 14 Minn. 57; Pesin v. Jugovich, 
J..L. 256, 88 A 1101; Muhs v. 


Brooklyn F. Ins. Salvage Corps, 89 
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is guilty of negligence if he incurs a risk of in- 
jury which would not be ineurred by an ordinarily 
prudent man under the same or similar circum- 
stances.>* 

[§ 523] h. Violation of Statutes or Ordinances*5— 
(1) In General. In the absence of circumstances 
sufficient to justify or excuse such conduct,** it is 
generally held that a plaintiff responsible for the 
violation of a statute designed to control the situ- 
ation of the parties at the time the injury com- 
plained of was sustained cannot recover if such vio- 
lation, concurring and codperating with the negli- 
gence of defendant, contributed to the injury as a 
proximate cause.’ The enactment violated must 
be one designed to prevent the injury complained 
of,°* or, otherwise expressed, one designed to con- 
trol the situation of the parties at the time the 
injury was sustained.®® It has been held sufficient 
that the enactment violated was one intended for 
the protection of defendant,®° and in some jurisdic- 
tions, it is essential that the statute violated be 
one enacted for the benefit of the person who seeks 
to invoke its violation,®! and, if the statute is not 


Ae Copper Co., 47 Mont. 1, 130 P 
N. Y¥.—Martin v. Herzog, 228 N. Y. 


ern R. Co., 140 La. 855, 74 S 172;] App..Div. 389, 85 NYS 911; Maskell] 164, 126 NE 814. 
Hill v. East St. Louis Cotton Oil Co.,| v. Alexander, 91 Wash. 363, 157 P Oh.—Chesrown v. Bevier, 101 Oh. 
202 Mo. A. 478, 214 SW 419. 872. : St. 282, 128 NE 94, 

51. U. S.—Brien y. Detroit United [a] MNlustrations.—(1) A _ police Okl.—Schaff’ v. Richardson, 119 


R. Co., 247 Fed. 693; Henry v. Cleve- 
land, etc., R. Co., 67 Fed. 426. 

Ga.—Atlantic Coast Line R. Co. v. 
Wildman, 29 Ga. A. 745, 116 SE 858. 

hi—“tiinois” Cente (RevCon ave roller, 
229 Ill. 390, 82 NE 362, 15 LRANS 
819, 11 AnnCas 368; Lamparter v. 
Wallbaum, 45 Ill. 444, 92 AmD 225. 

Iowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 Iowa 498, 156 
NW 721; Liming v. Illinios Cent. R. 
Co., 81 Iowa 246, 47 NW 66. 

Mich.—La Duke y. Exeter, 97 Mich. 
450, 56 NW 851, 37 AmSR 357. 

Mo.—Hall v. Huber, 61 Mo. A. 384. 
> N. Y.—Wardrop.v. Santi Moving, 
ete: (Cox 233° No Yo 227,135 NEP 2725 
Wasmer v. Delaware, etc., R. Co., 80 
N. Y. 212, 36 AmR 608; Finnigan v. 
Biehl, 61 NYS 1116 [rev on other 
grounds 30 Misc, 735, 63 NYS 147]. 

N. C.—McKay v. Atlantic Coast 
Line R. Co., 160 N. C. 260, 75 SE 1081, 
AnnCasi914C 412. 

N. D.—Wilson v. Northern Pac. R. 
Co., 30 N. D. 456, 153 NW 429, LRA 
1915E 991. s 

S. GC—Thompson v. Seaboard Air 
Line R..Co.;, 81 S, C.'3338,.62 SH. 396, 


20 LRANS 426; Ivy v. Wilson, 25 
SoC. G4. 

Man.—Thorn y. James, 14 Man. 
373. 


Ont.—Connell v. Prescott, 20 Ont. 
A. 49 [aff 22 Can. S. C. 147, and dist 
Anderson y. Northern R. Co., 25 U. C. 
G3 P, 301). 

“Mach case must depend upon its 
own peculiar facts. Was the act re- 
sulting in the injury reasonable un- 
der all the circumstances? Was the 
end to be gained fairly commensurate 
‘with the risks incurred? Undoubtedly 
more risks may be taken to protect 
life than to protect property without 
involving the imputation of negli- 
gence, but the rule is that a reason- 
able effort may be made even in the 
- latter case.’”’ Wardrop v. Santi Mov- 
ing, ete, Co., 283 N. Y¥. 227, 229, 1385 


NE 272. 

[a] Rule applied.—Where a per- 
son whose property is set on fire 
through negligence is injured in a 
reasonable attempt to avoid the in- 
jury to his property and reduce the 
damages, he may recover. therefor. 
Wilson v. Northern Pac. R. Co., 30 
N. D; 456, 153 NW 429, LRA1915E 
991. 

52. Maskell -v. Alexander, 91 Wash. 
363, 157 P 872.. ‘ 

53. Carroll v. Minnesota Valley R. 


officer is not guilty of contributory 
negligence where he was struck by 
a fire patrol wagon while pushing 
a woman and child, apparently dazed 
by the confusion, into a place of 
safety. Muhs v. Brooklyn F. Ins. 
Salvage Corps, 89 App. Div. 389, 85 
NYS 911. (2) A policeman injured 
by racing motor cyclists was not 
negligent because he took a station 
assigned him inside the race track 
gate. Maskell v. Alexander, 91 Wash. 
363, 157 P 872. 

Other illustrations see Master and 
Servant § 1126; Motor Vehicles §§ 
1158, 1159. 


54. Frederickson y. Central Wharf 
Towboat Co., 101 Me. 406, 64 A 666. 

{a] Rule applied.—Where plain- 
tiff had charge of a .caisson which 
was being towed by defendant tow- 
boat company, it was negligence for 
him to stand unnecessarily within 
the bight of the line attached to the 
tow. Frederickson v. Central Wharf 
Towboat Co., 101 Me. 406, 64 A 666. 

55. As a defense to action founded 
on: 
Liabijity insurance policy see Liabil- 


ity Insurance § 
Tort generally see Torts [88 Cyc 
Willful or wanton conduct see infra 


§ 533. 

Violation of Sunday law as a de- 
fense to action for injuries negli- 
gently inflicted see Sunday [37 Cyc 


573]. 
56. See infra § 525. 
57. Ala.—Watts v. Montgomery 


Tract. Co., 175 Ala. 102, 57 S 471. 


Ga.—Faggart. v. Rowe, 33 Ga. A. 
423, 126 SH 781. 
Ida.—Cupples Mercantile Co. v. 


Bow, 32 Ida. 774, 189 P 48, 24 ALR 


1296. 
Ill.— Frye v. Chicago, etc., R. Co., 


73 Ill. 399; McCarthy v. Fadin, 236 
Ill. A. 300. 
Iowa.—Fisher v. Cedar Rapids, etc., 


R. Co., 177 Iowa 406, 157 NW 860. 

Mass.—Bourne v. Whitman, 209 
Mass. 155, 95 NE 404, 35 LRANS 
701; Moran v. Dickinson, 204 Mass. 
559, 90 NE 1150, 48 LRANS 675; Dud- 
ley v. Northampton St. R. Co., 202 
Mass, 443, 89 NE 25, 28 LRANS 561; 
Banks ‘v. Highland St. R. Co., 136 
Mass. 485. 

Mich.—Westover v. Grand Rapids 
R. Co., 180 Mich. 373, 147 NW 630. 

Mont.—Jackson v. Lomas, 60 Mont. 
8, 198 P 434; Melville v. Butte-Balak- 


Okl. 160, 250 P1338. 
Pa.—Preston v. Pilch, 2 Pa. Dist. 
& Co. 180. 
Tenn.—Cincinnati, ete., R. Co. v. 
Ford, 139 Tenn, 291, 202 SW 72. 
Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864. : 
Va.—Southern R. Co. v. Rice, 115 
Va. 235, 78 SH 592. 
Wis.—Yano v. Stott Briquet Co., 
184 Wis. 492, 199 NW 48. 
Can.—John Goodison Thresher Co. 
v. McNab Tp., 44 Can. S. C. 187 [dism 
app 19 Ont. L. 188, 14 OntWR 25]. 
Alta.—Chester v. Kinnear, [1927] 
1 DomLR 47, [1926] 3 WestWkly 601. 
N. S8.—Whitman v. W. & A. Rail- 
way Co., 18 N. S. 271. es ker 
eee We ain Vv. Bain, tl USGs Gap, 


Particular applications of rule see 
Bridges § 86; Collision § 39; Death 
§ 95; Highways § 459; Master and 
Servant § 1033; Motor Vehicles §§ 
512, 911; Municipal Corporations § 
1849; Railroads [33 Cyc 984]; Street 
Railroads [36 Cye 1529]. Lia 

58. Pennsylvania Co. v. Frana, 112 
Ill. 398; Kelly v. Theo. Hamm Brew- 
ing Co., 140 Minn. 371, 168 NW 131; 
Brown v. Shyne, 242 N. Y. 176, 151 
NE 197, 44 ALR 1407; Chattanooga 
R.; ete., Co. v. Bettis; 139 Tenn, 332, 
202 SW. 70. i 

59. Chattanooga R., 
Bettis, supra. 

60. Cincinnati, etc., R. Co. v. Ford, 
139 ‘Tenn. 291,.:202 SW 72. 

61. Watts v. Montgomery Tract. 
Co., 175 Ala. 102, 57 S 471; Fogel- 
song v. Peoria R. Terminal Co., 203 
Ill, A. 546; Fraser v. Great Northern 
R. Co., 166 Minn. 808, 207 NW 644; 
McGovern v. Snyder, 165 Minn. 208, 
206 NW 3879; Dohm vy. Cardozo, 165 
Minn. 1938, 206 NW 377; Hackert v. 
Prescott, 165 Minn. 134, 205 NW 898; 
Mlaaten v. Lyons, 157 Minn, 362, 196 
NW_ 478; Heiden v. Minneapolis. St. 
R. Co., 154 Minn. 102, 191 NW 254; 
Kennedy v. Webster, 137 Minn, 335, 
163 NW 519; Schaar v. Conforth, 128 
Minn. 460, 151 NW 275; Day v. Du- 
luth St. R. Co., 121 Minn. 445; 141 
NW 795; Oddie v. Mendenhall, 84 
Minn. 58, 86° NW 881; Erickson y. 
Duluth, etc., R. Co., 57 Minn. 26, 58 
NW 822. 

“The statute or ordinance violated, 
however, must have been enacted for 
the benefit of the party who seeks, to 
invoke its violation as distinguished 
from the public generally or a class 
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of such character, the violation is not conclusive 
evidence of contributory negligence, but merely a 
circumstance to be considered with all. the evi- 
dence in the case in determining whether plaintiff 
-did in fact exercise ordinary care.®? 
covery is usually based on the theory that the vio- 
lation of the statute constitutes negligence, and is 
contributory negligence where it contributes to the 
Recovery has also 
been denied in such eases on the broad ground that 
no relief will be afforded to one whose injury re- 
sulted in part from his own illegal conduct.®* 

In accord with the distinction which 
obtains in some jurisdictions between the effect to 
be given violations of statutes and violations of 
ordinances,® there is authority for the view that 
a violation of an ordinance does not bar recovery, 
even though such violation contributed to the in- 


injury as a proximate cause.®* 


Ordinances. 


to whom the ordinance necessarily 


applies.’’ Watts v. Montgomery 
al CORT. Ala, 102, 206). 5S 
a 


62. Watts v. Montgomery Tract. 
Co., supra; Fraser v. Great Northern 
R. Co., 166 Minn. 308, 207 NW 644; 
McGovern v. Snyder, 165 Minn. 208, 
206 NW 3879; Dohm y. Cardozo, 165 
Minn. 193, 206 NW 377; Hackert v. 
*Prescott, 165 Minn. 134, 205 NW 
893; Flaaten v. Lyons, 157 Minn. 362, 
196 NW 478; Heiden y. Minneapolis 
St. R. Co., 154 Minn, 102, 191° NW 
254; Kennedy v. Webster, 137 Minn. 
335, 163 NW 519; Schaar v. Conforth, 
128 Minn. 460, 151 NW 275; Day v. 
Duluth St. R. Co., 121 Minn. 445, 141 


‘NW 795; Oddie v. Mendenhall, 84 
Minn. 58, 86 NW 881; Brickson v. 
Duluth, etc., R. Co., 57 Minn. 26, 58 
NW 822. ; 


“Notwithstanding the rule as to a 
defendant’s liability resulting from 
the violation of a statute which is 
the proximate cause of injury, it is 
a well established rule of law in this 
state that the violation of a statute 
or ordinance is not held conclusive 
evidence of contributory negligence— 
but merely a circumstance for the 
consideration of the jury.” Dohm 
v. Cardozo, 165 Minn. 198, 197, 206 
NW 377. 

[a] The distinction seems to rest 
on the fact that plaintiff in these 
cases, as in the case now under con- 
sideration, being the injured party, 
was not one for whose protection the 
law was enacted. Dohm’ y. Cardozo, 
165 Minn. 1938, 206 NW 37T. 

{b] Rule applied.—(1) Where an 
ordinance prohibiting bicycle riding 
on sidewalks is held to be enacted 
solely for the protection of pedes- 
trians, its violation cannot be invoked 
by the driver of an automobile to 
defeat recovery by one injured in a 
collision with the automobile while 
riding on the sidewalk in violation of 
the ordinance. Hackert v. Prescott, 
165 Minn. 134, 205 NW 8938. (2) Vio- 
lation of an ordinance requiring ve- 
hicle drivers to keep to the right of 
the center of a street cannot be set 
up as a bar to the recovery of dam- 
ages by one injured in a collision 
with a street car where the ordi- 
nance was not enacted for the street 
car company’s benefit. Watts v 
Montgomery Tract. Co., 175 Ala, 102 
57 S 471. : 

63. Ala.—Ray v. Brannan, 196 Ala. 
113, 72, S 16; Watts v. Montgomery 
Tract, Co., 175 Ala. 102, 57 S 471. 

Ga.—Faggart v. Rowe, 33 Ga. A. 
423, 126 SE 731. 

Ida.—Cupples Mercantile Co. v. 
Pans 82 Ida. 774, 189 P 48, 24 ALR 
1 A 

Il].— Illinois Cent. R. Co. v. Scheev- 
-ers, 184 Tll, A. 514 [aff 235 Ill. 227, 
85 NE 1921. 

Iowa.—Fisher v, Cedar Rapids, etc., 
R. Co.. 177 Towa 406, 157 NW 860; 


’ 


NEGLIGENCE 


Denial of re- 


statute.°7 


Herries v. Waterloo, 114 Iowa 374, 
86 NW 306. 

Mass.—Bourne v. Whitman, 209 
Mass. 155, 95 NE 404, 35 LRANS 701. 

Mich.---Westover v. Grand Rapids 
R. Co., 180 Mich. 373, 147 NW .630. 

Mo.—wWeller v. Chicago, etc., R. Co., 
120 Mo. 635, 28 SW 1061, 25 SW 
532, 


N. Y.-—Martin v. Herzog, 228 N. Y. 
164, 126 NE 814. 

Oh.—Chesrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94. 

Pa.—Preston v. Pilch, 2 Pa, Dist. 
& Co. 180. 

Tenn.—Carroll Blake Constr. Co, v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864. 

Va.—-‘Southern R. Co. v. Rice, 115 
Va. 235, 78 SE 592. 

Wash.—Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20; Bullis 
v. Ball, 98 Wash, 342, 167 P 942. . 

Wis.—Yano v. Stott Briquet Co., 
184 Wis. 492, 199 NW 48. 

Ont.—Smith v. Welland, 50 Ont. L. 


252, 64 DomLR 349. 
Sask.—Baldry v. Fenton, 7 Sask, L. 


rie 20 DomLR 677, 6 WestWkly 
1441. 
64. Conn.—Broschart v. Tuttle, 59 


Conn. 1, 21 A 925, 11 LRA. 33. 

Tll.—F lynn v. Chicago City R. Co., 
250 Ill. 460, 95 NE 449. 

Mass.—Newcomb v. Boston Protec- 
tive Dept., 146 ‘Mass, 596, 600, 16 NE 
555, 4 AmSR 354. 

Mont.—Jackson v. Lomas, 60 Mont. 
8, 198 P 434; Melville v. Butte-Balak- 
Wer Copper Co., 47 Mont. 1, 130 P 


Can.—John Goodison Thresher Co. 
v. McNab Tp., 44 Can. S. C. 187 [dism 
app 19 Ont. L. 188, 14 OntWR 25]. 

‘Tt is obvious that in suits for 
negligence, if the contributing con- 
duct of the plaintiff is to be consid- 
ered aS a whole, it may sometimes 
be found that he has not been guilty 
of actual negligence or faalt, al- 
though he has violated the law. One 
element of his action may be neglect 
of a duty prescribed by a statute, 
when there are other concurring ele- 
ments which show that his course 
was entirely justifiable. As a gen-« 
eral rule, in deciding a question in 
relation to negligence, each element 
which enters as a factor into one’s 
act to give it character is to be con- 
sidered in connection with every 
other, and the result is reached by 
considering all together. But, for 
reasons which will presently appear, 
illegal conduct of a plaintiff directly 
contributing to the occurrence on 
which his action is founded, is an 
exception to this rule. Such illegal- 
ity may be viewed in either of two 
aspects: looking at the transaction 
to which it pertains as a whole, it 
may be considered as a circumstance 
bearing upon the question whether 
there was actual negligence; or look- 


[§ 524] (2) Proximate Causation Essential. 
order to bar recovery on the ground that plaintiff 
is responsible for acts or omissions constituting 
a violation of a statute or ordinance, it is essential 
that such violation should have contributed to the 
injury as a proximate cause.®® 
tiff’s violation of a statute or ordinance is the 


[§§ 523-524 


jury as a proximate cause, if, considered as a whole, 
and treating the violation of the ordinance merely 
as a circumstance to be considered with aJl the other 
surroundings, facts and circumstances, the conduct 
for which plaintiff is responsible was that of an 
ordinarily prudent person under the same or siml- 
lar circumstances.®® 
that the violation of an ordinance has the same 
effect on the right of a plaintiff to recover for in- 
juries negligently inflicted as the violation of a 


It is generally held, however, 
In 


Of course, if plain- 


ing at it simply in reference to the 
violated law, the act may be tried 
solely by the test of that law. In 
the latter aspect it wears a hostile 
garb, and an inquiry is at once sug- 
gested, whether the plaintiff, as a 
transgressor of the law, is in a posi- 
tion to obtain relief at the hand of 
the law. In the first view, the il- 
legal conduct comes within the gen- 
eral rule just stated; in the second, 
it does not. This distinction has 
not always been observed. A plain- 
tiff's violation of law has usually 
been discussed in cqgnnection with 
the subject of due care.” Newcomb 
v. Boston Protective Dept., supra. 

[a] Accuracy of “negligence” to 
describe illegal conduct questioned.— 
“It may be a question whether or not 
negligence, as American authorities 
have it, is aS accurately descriptive 
of the legal barrier in appellant’s 
way as to sav simply that what was 
done being illeral, therefore appel- 
lants doing it directly led to its in- 
jury, and hence that there is no 
foundation for its action.” Per Id- 
ington J., in John Goodison Thresher 
Co. v. McNab Tp., 44 Can, S. C. 187, 
193 [dism app 19 Ont. L. 188, 14 Ont 
WR 251. 

65. See supra § 106, 

66. Rotter v. Detroit United R. 
Co., 217 Mich. 686, 187 NW 271; Rot- 
ter v. Detroit United R. Co., 205 Mich. 
212, 171 NW 514; Weber v. Beeson, 
197 Mich. 607, 164 NW 255; Scott v. 
Dow, 162 Mich. 636, 127 NW 712. 

67. Ala.—Ray v. Brannan, 196 
Ala. 113, 72 S 16. 

Conn.—Boschart v. Little, 59 Conn. 
1, 21 A 925; 11 LRA 83. H 

Ga,—Johnson vy. Rome R., etc., Co., 
4 Ga. A. 742, 62 SE 491. : 

Ill.——-Flynn v. Chicago City R. Co., 
250 Ill. 460, 95 NE 449; Illinois Cent. 
R. Co. v. Scheevers, 124 Tll. A. 514 
[aff 235 Ill, 227, 85 N® 192]; Knick- 
ouneoner Ice Co. v. Jueyda, 128 Ill. A. 

Towa.—Herries vv. 


Towa 374, 86 NW 306, te 
Mass.——_Newcomb v.. Boston Protec- 
tive Dent., 146 Mass. 596, 16 NE 555 
4 AmSR 354. : 
Mo.—Weller v. Chicago, etc., R.* 
BAAN 120 Mo. 635, 23 SW 1061, 25 SW 
Tenn.-—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 4 
Tex.—Galveston Land, etc., Co. v. 
ee 3 Tex: ‘Civ, Al '261): 22) sw 


Waterloo, 


Wash.--Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20; Bullis 
v. Ball, 98 Wash. 342, 354, 167 P 942 
bogey oro 

nt.—Smith v. Welland, 50 Ape Os 
252, 64 DomLR 349. eer 

Sask.—Baldry v. Fenton, 7 Sask. 

L, 203, 20 DomLR 677, 6 WestWkly 


1441, 
68. Ala.—Huntsville v. Phillips, 
191 Ala. 524, 67 S 664; Stovall e 
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sole proximate cause of the injury complained of, 


there can be no recovery.*® 


[§ 525] (3) Justification or Excuse for Viola- 
While there is authority to the contrary,” 
it is generally held that the rule barring recovery 
where the violation of a statute or ordinance has 
contributed to the injury complained of as a proxi- 
mate cause is subject to the qualification that if it 


tion.”° 


Corey Highlands Land Co., 189 Ala. 
576, 66 S 577; Birmingham R., etc., 
Co. v. Attna Acc., etc., Co., 184 Ala. 
601,54 S 44. 

Cal.— George v. McManus, 27 Cal. 
A. 414, 150 P 73; Shimoda v. Bundy, 
24 Cal. A. 675, 142 P 109. 

Colo.—Arps v. Denver, 257 P 1094. 

Conn.—Farrington v. Cheponis, 84 
Conn, 1, 78 A 652; Case v. Clark, 83 
Conn. 183, 76 A 518; Hemming v. New 
Haven, 82 Conn. 661, 74 A 892, 25 
LRANS 734, 18 AnnCas 240; Monroe 
v. Hartford St. R. Co., 76 Conn. 201, 
56 A 498 

Fla.—Porter v. Jacksonville Elec- 
tric Co., 64 Fla. 409, 60 S 188; At- 
lantic Coast Line R. Co. v. Weir, 63 
Fla. 74, 58 S 641, 41 LRANS 307, Ann 
Cas1914A 126. 

Ga.—Hughes v. Atlanta Steel Co., 
136 Ga. 511, 71 SE 728, 36 LRANS 
547, AnnCas1912C 394; Faggart v. 
Rowe, 33 Ga. A. 423, 126 SE 731; 
Davis v. Whitcomb, 30 Ga. A. 497, 
118 SE 488; Georgia R., etc., Co. v. 
Reid, 26 Ga. A. 720, 107 SE 100; 
Schofield v. Hatfield, 25 Ga. A, 513, 
103 SE 732; Moone v. Smith, 7 Ga. X 
675, 67 SE 336. 

Ida.—Hooker v. Schuler, 260 P 
1027; McClain v. Lewiston Interstate 
Fair, etc., Assoc., 17 Ida. 63, 104 P 
1015, 25 LRANS 691, 20 AnnCas 60. 

Ill. Jeneary v. Chicago, etc., Tract. 
Co., 806 Ill. 392, 138 NE 203; Lerette 
yv. Director-Gen. of Railroads, 306 I11. 
348, 137 NE 811; Alexander v. State 
Industrial Bd., 281 Ill. 201, 117 NE 
1040; Graham v. Hagmann, 270 Ill. 
252, 110 NE 337; Kenyon v. Chicago 
City R. Co., 235 Ill. 406, 85 NE 660; 
Star Brewery Co. v. Hauck, 222 Ill. 
348, 78 NE 827, 118 AmSR 420; Cul- 
ver v. Harris, 211 Tll, A. 474; Penn- 
Sylvania Co. v. Erie R. Co., 205 Ill. 
A. 289; Moyer v. Walden W. Shaw 
Livery Co., 205 Til. A, 273; Fogel- 
song v. Peoria R. Terminal Co., 203 
Til, A, 546; Marx v. Chicago Daily 
News Co., 194 Ill. A. 322; Engel v. 
Frank Parmalee Co., 169 Ill. A. 410; 
Latham v. Cleveland, etc., R. Co., 164 


Ill. A. 559; Haumesser v. Central 
Brewing Co., 158 Ill. A. 648; Law- 
rence v. Channahon, 157 II. "A: 560. 


lowa.—Carlson v,. Meusberger, 200 


Iowa 65, 204 NW 432; Wolford v. 
Grinneil, 179 Iowa 689, 161 NW 686: 
Phipps v. Perry, 178 Iowa 173, 159 
NW 653: Lockridge v. Minneapolis, 


etc., R. Co., 161 Iowa 74, 140 NW 834, 
AnnCasi916A 158. 

Kan.—Walmsley vy. Delphos Rural 
Te]. Assoc., 102 Kan, 189, 169 P 197; 
Anderson v. Sterrit, 95 Kan. 483, 148 
P 635; Smith v. Marion Fruit Jar, 
etc., Co., 84 Kan. 551, 114 P 845. 

Mass.—Farr v. Whitney, 156 NE 
863; Todd v. Traders, etc., Ins. Co., 
230 Mass, 595, 120 NE 142; Bourne 
v. Whitman, 209 Mass. 155, 95. NE 
404, 35 LRANS 701; Moran v. Dickin- 
son, 204 Mass. 559, 90 NE 1150, 48 
LRANS 675; McCarthy v. Morse, 197 
Mass. 332, 83 NE 1109; Biglo v. 
Boston, 179 Mass. 356, 60 NE 938; 
Neweomb v. Boston Protective Dept., 
146 Mass. 596, 16 NE 555, 4 AmSR 
354; Damon v. Scituate, 119 Mass. 
66, 20 AmR 315; Sherman v. Fall 
River Iron Works. Co., 5 Allen 213, 

Mich.—Arvo v. Delta Hardware Co., 


231 Mich. 488, 204 NW _ 134;. Beebe 
v. Hannett, 224 Mich. 88, 194 NW 
542; Spencer vy. Phillips, 219 Mich, 
353, 189 NW 204; Hovey v, Michigan 
Tel. Co., 124 Mich. 607, 83 NW 
600. 

Minn.-—Fraser v. Great Northern R. 
Co., 166 Minn. 308, 207 NW 644; 


Hackert v. Prescott, 165 Minn, 134, 


NEGLIGENCE 
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is necessary in an emergency, under all the cir- 


cumstances, in an attempt to avoid an accident, 


205 NW _ 8938; Armstead v. Louns- 
berry, 129 Minn. 34, 151 NW 542, LRA 
1915D 628. 

Mo.—Stack v. General Baking Co., 
283 Mo. 396, 223 SW 89; John G. 
Kupferle Fdy. Co. v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 275 
Mo. 451, 205 SW 57; Phelan v. Gran- 
ite Bituminous Pav. Co., 227 Mo. 666, 
127 SW 318, 187 AmSR ‘582; Black- 
burn v, Southwest Missouri R. Co., 
180 Mo. A. 548, 167 SW 457; Moore 
v. Jefferson City Light, etc., Co., 163 
Mo. A. 266, 146 SW 825; Reed v. Mis- 
souri Pac. R. Co., 50 Mo. A. 504, 

N. H.—Corey v. Bath, 35 N. H. 530; 
Norris. v. Litchfield, 35 N. H. 271, 69 
AmD 546 

N. J.—McGinnis v. Delaware, etc., 
R.;Co., 98 N. doL. 160,.119.A 1638. 

N. Y.—Klinkenstein y. Third Ave. 
R..Co., 246 N. Y. 327, 158 NE 886; 
Corbett v. Scott, 2438 N. Y. 66, 152 
NE 467, 46 ALR 1064; Brown v. 
Shyne, 242 N. Y. 176, 151 NE 197, 
44 ALR 1407; Martin v. Herzog, 228 
N. Y. 164, 126 NE 814; Minerly v. 
Valen Ferry Co., 56 Hun 113, 9 NYS 

N. C.—Jones v. Bland, 182 N. C. 
70, 108 SE 344, 16 ALR 1383. 

Oh.—Hine v. Hikler, 19 Oh. A. 510. 

Okl.—Marland Refining CoH vi 
pay 94 Okl. 16, 220 P 846, 35 ALR 


Or.—Speight v. Simonsen, 115 Or. 
618, 289 P 542, 48 ALR 1149. 
Pa.—Berry y. Sugar Notch, 191 Pa. 
845, 43 A 240; Williams v. D’Amico, 
78 Pa. Super, 575; MclIlhenny v. 
Baker, 63 Pa. Super. 385; Yeager v. 
Winton Motor Carriage Co., 53 Pa. 
Super, 202; Bonini v. Pittsburgh R. 
Co., 23 Pa. Dist. 593. 
Tenn.—Tennessee Cent. R. Co. 
Page, 153 Tenn. 84, 282.SW 376. 
Tex.—St. Louis, etc., R. Co. 
Price, (Commn. A.) 269 "SW 422 raft 
(Civ. A.) 244 SW 642]; Texas Em- 
ployers’ Ins. Assoc. v. Tabor, (Civ. 
A.) 274 SW 309; Pyeatt v. Stroud, 
(Civ. A.) 264 SW 307; Pyeatt v. An- 
derson, (Civ. A.) 264 SW 3802; Keevil 
v. Ponsford, (Civ. A.) 173 SW 518. 
Vt.—Hoadley v, International Pa- 
per Co., 72 Vt. 79, 47 A 169. 
Va.—Lavenstein v, Maile, 146 Va. 
789, 132 SE 844; Bassett v. Wood, 
146 Va. 654, 132 SE 700; Southern R. 
Co. v. Vaughan, 118 Va. 692, 88 SE 


Vi. 


Ae LRAI916H 1222, AnnCas1918D 
842. 
Wash.—Switzer v. Sherwood, 80 


eee 19, 141 P 181, AnnCas1917A 
216. 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 198 NW 738, 86 ALR 1156; 
Steinkrause v. Eckstein, 170 Wis. 
487, 175 NW 988; Derr v. Chicago, 
etc., R. Co., 168. Wis. 234,°157 NW 
758; Sutton v. Wauwatosa, 29 Wis. 
21, 9 AmR 534, 

Eng.—Clyde Nav. Co. v. Barclay, 1 
App. Cas. 790 

N. B.—Goodfellow v. O’Brien, Ltd., 
48 N. B. 227, 57 DomLR 432. 


“The rule prevailing generally is 


‘that when a person is negligently in- 


jured by another, although he may 
be doing some act in violation of a 
statute or ordinance at the time, such 
violation will not prevent his recov- 
ery for injuries received unless it 
contributed to his injury.” Stack v. 
General Baking Co., 283 Mo. 396, 415, 
223 SW. 89. 

“The established rule is that be- 
fore an illegal act or omission can 
be held to be contributory negligence, 
it must appear that there was causal 
connection between such act or omis- 
sion and the injury, and the mere 


to act otherwise than as the statute or ordinance 
prescribes, recovery is not barred.’? 
held that the violation of a statute or ordinance 
under such circumstances may not be considered 
as evidence of negligence.*® 
that a defendant cannot invoke the violation of a 


It has been 


It has also been held 


collateral wrong-doing of the plain- 
tiff cannot of itself defeat his right 
to recover where. it did not proxi- 
mately contribute to his injury.” 
Lavenstein v. Maile, 146 Va. 789, 801, 
132 SHE 844. 

[a] MTlustrations.—(1) The fact 
that plaintiff was riding in a race 
upon which money had been wagered, 
even if in violation of law would not 
justify defendants in injuring him, 
where not the result of an effort to 
suppress such wrong or enforce the 
law, nor would it deny him the right 
to recover for injuries caused by de- 
fendants’ negligence. McClain v. 
Lewiston Interstate Fair, ete., Assoc., 
17 Ida, 63, 104 P 1015, 25 LRANS 
691, 20 AnnCas 60. (2) In an action 
for the negligent killing of a horse, 
the failure of plaintiff to observe an 
ordinance requiring the hitching of 
his horse did not preclude a recovery 
where defendant drove over the horse 
after it had fallen to the street. Hau- 
messer v. Central Brewing Co., 158 
Ill. A. 648. (38) Plaintiff, a pile driver 
in the employ of a public service 
corporation, is not barred from re- 
covery for injuries received as the 
result of coming in contact with an 
electrically charged wire negligently 
maintained by defendant, by the fact 
that the work in which he was en- 
gaged was being done without a per- 
mit from es city. McGinnis v. Dela- 
ware, etc., Co., 98 N. J. L. 160, 119 
A 163. vay "The owner of nets who 
was, at the time they were injured 
through the negligence of the crew 
of a tugboat, towing a raft of logs 
down the river is not barred from 
recovery by the fact that he was il- 
legally fishing during closed season. 
Goodfellow v. O’Brien. Ltd., 48 N. B. 
227,.57 DomLR 432. (5) That a 
motorman was running his car at a 
higher rate of speed than allowed by 
law when a tree fell down on the 
car, injuring him, was not the proxi- 
mate cause of the accident, in that, 
if he ha@ been going at the legal 
rate, the tree would have fallen be- 
fore he arrived at the spot, and does 
not affect his right to recover. Berry 
v. Sugar Notch, 191 Pa. 845, 48 A 
240. (6) In an action by a father 
for the death of his son who was 
killed while. working in a factory, 
the fact that the father consented 
to such employment is not a bar to 
recovery, although it was his statu- 
tory duty to have had his son in 
school. Smith v. Marion Fruit Jar, 
etc., Co., 84 Kan. 551, 114 P 845, 

69. Kelly v. Theo. Hamm Brewing 
Co., 140 Minn, 371, 168 NW 131. 

70. Circumstances justifying, re- 
quiring, or excusing departure from: 
re of navigation see Collision § 
Rules of the road see Mate Vehicles 
§§ 608-610, 619-622, 6 

Wx Cupples Korea, ails Co. v. Bow, 
32 Ida. 774, 189 P 48, 24 ALR 1296. 

72. Ark:.—Snow v. Riggs, 172 Ark. 
835, 290 SW 591. 

Colo. —Boyd y. Close, 257 P 1079. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 4382; Phelan v. 
Foutz, 200 Iowa 267, 204 NW 240. 

Mo.—McFern v. Gardner, 121 Mo. 
Ad, 87 SW. 972. 

Or.—Marshall v. Olson, 102 Or. 502, 
202 P 736. 

Wash.—Wilbert v. Sturgeon, 118 
Wash. 551, 204 P 185; Shelley v. Nor- 
man, 114 Wash. 381, 195 P 243; Shef- 


field v. Union Oil Co., 82 Wash. 386, 
144 P 529. 

73. Marshall v, Olson, 102 Or. 502, 
202 P 736. 
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statute or ordinance by plaintiff as a defense where 
such violation is occasioned by his own negligent 
or unlawful act." 

Permissive violation of an ordinance. It has been 
held that the right of a plaintiff to recover for in- 
juries negligently inflicted is not barred by the fact 
that at the time in question he was acting in viola- 
tion of a municipal ordinance where permission 
so to do had been granted him by the proper au- 
thorities.”® 

[§ 526] i. Trespass. One who commits a tres- 
pass and thereby exposes himself or his property 
to a risk of injury which an ordinarily prudent 
person would not have ineurred under the same 
or similar circumstances is guilty of negligence 
if such conduct contributes to his injury as a proxi- 
mate cause.“® The mere fact that he was a tres- 
passer does not bar recovery.** While the circum- 
stances that plaintiff was a trespasser at the time of 
the injuries of which he complains may be consid- 
ered in determining whether he was guilty of con- 
tributory negligence,*® the test is whether, in being 
where he was, he exercised that degree of care 
which an ordinarily prudent person would have 


NEGLIGENCE 


[§§ 525-528 


used under the same or similar cireumstances."® He 
is not guilty of contributory negligence if he exer- 
cised such care,®° nor is he barred from recovery 
where his conduct did not contribute as a proxi- 
mate cause to the injury complained of.*! The right 
of a trespasser to recover for injuries received while 
trespassing is usually denied on the ground that no 
duty rests on the owner as to him, and not on the 
ground of contributory negligence.*? 

[§ 527] j. Disease or Other Condition of Person.®* 
If the negligence of defendant causes an injury 
plaintiff will be entitled to recover, even though by 
reason of previous diseased condition such injuries 
are more serious,®+ or where the person is more 
susceptible to injury,®®> or where death is directly 
hastened,*® but not where the injury is caused solely 
by such condition.%? 

[§ 528] 6. Proximate Cause**—a. In General. It 
is not sufficient that the negligence for which plain- 
tiff is responsible contributed to cause the injury 
complained of.°® In order to be contributory negli- 
gence, such neghgence must be a proximate cause 
of the injury.°° It must be proximate to the in- 


74. Everett v. Sturges, 46 Pa. Su-)| suffering from organic troubles which] tributes’ to the accident or happen- 
per. 612; Grohn v. Lucey Mfg. Co.,| would have shortly caused her death,] ing. It must enter into and form a 
(Tex. Civ. A.) 246 SW 1059, if defendant’s negligence directly} part of the efficient cause thereof 

75. Knickerbocker Ice Co. v.| hastened her death, it is liable in] before it will bar an action if one 
Leyda, 128 Ill. A. 66. damages therefor. De Maet v. Fi-| otherwise could be maintained.” Carr 


76. Flanagan v. Atlantic Alcatraz 
Asphalt Co., 37 App. Div. 476, 56 
NYS 18; Muse v. Seaboard Air Line 
R. Co., 149 N. C. 443, 63 SE 102, 19 
LRANS 453; Costello v. Golden Val- 
ley Farmers’ Bank, 34 N. D. 131, 157 
NW 982 

77. 

78. 

79. 


Marble v. Ross, 124 Mass, 44. 
Marble v. Ross, supra, 
Marble v, Ross, supra. 

80. Marble v. Ross, supra. 

81. Norris v. Litchfield, 35 N. H. 
271, 69 AmD 546. 

s2. See supra § 132. 

83. Injuries to: 

Intoxicated person see infra § 551. 
Passenger on train or car see Car- 

riers § 1400. 

Patient see Physicians and Surgeons 

[30 Cye 1580]. 

Servant see Master and Servant § 

1054. ; 

84. Owens v. Kansas City, etc., R. 
Co., 95 Mo. 169, 8 SW 350, 6 AmSR 
39; Herndon v. Springfield, ‘137 Mo. 
A. 513,119 SW 467; Miehlke v. Nas- 
sau Electric R. Co., 129 App. Div. 438, 
114 NYS 90; Green v. Houston Elec- 
tric Co., 40 Tex. Civ. A. 260, 89 SW 
442. 

[a] Dlustration.—The fact that a 
pedestrian who fell into a hole in a 
sidewalk had a disease in her sys- 
tem which the fall aggravated, so 
that it developed into the condition 
complained of, did not relieve the 
city from liability, if the fall was 
due to its fault. Herndon v. Spring- 
field, 187 Mo. A. 513, 119 SW 467. 

85. Webber v. Old Colony St. R. 
Co., 210 Mass. 432, 97 NE 74; Driess 
vy. Frederick, 73 Tex. 460, 11 SW 
493. 

{a] Thus, where plaintiff's leg was 
broken through the negligence of de- 
fendant, the fact that prior to such 
injury the leg of plaintiff had been 
fractured at- about the place where 
jit was broken, and rendered more sus- 
ceptible to injury, could not affect 
the question of plaintiffs right to 
recover. Driess v. Frederick, 73 Tex. 
460, 11 SW 493. 

86.- De Maet v. Fidelity Storage, 
etc., Co., 231 .Mo. 615, 132 SW 732; 
McClardy v. Chandler, 3 Oh. Dec. (Re- 
print) 1, 2 WklyLGaz 1; Louisville, 
etc., R. Co. v. Northington, 91 Tenn. 
56, 17 SW 880, 16 LRA 268. 

[a]. Rule applied. — (1) 


| which was open. 


delity Storage, etc., Co., 231 Mo. 615, 
1382 SW 7382. (2) Although a person 
may be suffering from a mortal dis- 
ease, yet if through negligence a 
druggist in making up a physician’s 
prescription uses a poisonous drug, 
by the administration of which the 
person’s life is shortened, the drug- 
gist is liable in damages. McClardy 
v. Chandler, 3 Oh. Dec.-. (Reprint) 
1, 2 WklyLGaz 1. 

87. Renner vy. Canfield, 36 Minn. 
90, 830 NW 435, 1 AmSR 654; Egan 
v. Berkshire Apartment Assoc., 16 
Daly 218, 10 NYS 116; Waterman v. 
Chicago, etc., R. Co., 82 Wis. 613, 52 
NW 247, 1136. " 

[a] Illustration.—Plaintiff’s intes- 
tate went to defendant’s apartment 
house to visit a servant of one of 
the tenants and entered an elevator 


| used for carrying freight and serv- 


ants. In one side of the elevator 
was a Slide, movable up and down, 
for the purpose of taking on baggage. 
While the elevator was ascending, 
intestate, either through faintness or 
loss of consciousness, sank to the 
floor, and fell through the slide, 
It was held that 
the accident was a misadventure for 
which defendant could not be held 
liable. HBgan v. Berkshire Apartment 
Assoc., 16 Daly 218, 10 NYS 116. 


88. Injuries to intoxicated persons 
See infra § 551. D 
89. Ala—McCaa vy. Thomas, 207 


Ala, 211, 92S 414, 

Ky.—Adams v. Parish, 189 Ky. 628, 
225 SW 467. 

Mo.—Carr v. St. Joseph, 225 SW 
922; Monroe v. Chicago, etc., R: Co., 
280 Mo. 483, 219 SW 68; Roques v. 
Butler County R. Co., (A.) 264 SW 
fie Conrad 'v. Hamra, (A.) 253 SW 

N. C.—West Constr. Co. v. Atlantic 
Coast Line R. Co., 184 N. G 179, 1138 
SE 672. 

Oh.—Matthews vy. Toledo, 21 Oh. 
Cir CHORES PIL lOhwiCirs De creo 

Okl.—Muskogee Hlectric Tract. Co. 
v. Clark,’ 94 Okl)°66, #221" P15: 

Tex.—Adams v. Gulf, ete., R. Co., 
(Civ. A.) 105 SW 526. 

Wash.—Rainier Heat, ete., Co. v. 
Seattle, 113 Wash. 95, 193 P 233. 

“Tt is not sufficient to bar an action 
that contributory negligence may 


Even | contribute ‘in the least degree’ or ‘in 


though decedent, when injured, was'any degree’ or. that it merely ‘con- 


v. St. Joseph, (Mo.) 225 SW 922, 923. 

90. U. S.—Milwaukee, etc., R. Co. 
v. Kellogg, 94 U. S. 469, 24 IL. ed. 
256; Southern R. Co. v. Smith, 214 
Fed. 942, 131 CCA 238; Monongahela 
River Cons. Coal, ete., Co. v. Schin- 
norer, 196). Weduy-anb; lll 4 OCA oe: 
Northern Pac. R. Co. v. Wendel, 156 
Fed. 336, 84 CCA 232; Kansas City 
Southern R. Co.’ v. Prunty, 133 Fed. 
138, 66 CCA 163; Gilbert v. Burlington, 
etc., R. Co., 128 Fed. 529, 63 CCA 27 
[aff 123 Fed. 832]; Alaska United 
Gold Min. Co. v. Keating, 116 Fed. 
561, 538 CCA 655; Chicago, ete., R. Co. 
v. Chambers, 68 Fed. 148, 15 CCA 
327; Henry v. Cleveland, etc., R. Co., 
67 Fed. 426; Southern Bell Tel., etc., 
Co. v. Watts, 66 Fed. 460, 13 CCA 
579; Crandall v. Goodrich Transp. Co., 
16 Fed. 75, 11 Biss, 516. 

Ala.—McCaa v. Thomas, 207 Ala. 
211, 92 S 414; Herring v. Louisville, 
etce., R. Co., 203 Ala. 136, 82 S 166: 
Seaboard Air Line R. Co. v. Laney, 
199 Ala. 654, 75 S 15; Alabama Steel, 
ete., Co. v. Tallant, 165 Ala. 521, 51 
S 835; Reaves vy. Anniston Knitting 
Mills, 154 Ala. 565, 45 S 702; New- 
some v. Louisville, ete, R. Co.,. 20 
Ala. A. 349, 102 S§ 61; Norwood 
Transp. Co. v. Stanford, 18 Ala. A. 
428.0 88s St Cs 

Ariz.—Benton v. Regeser, 20 Ariz. 
273, 179 .P 966, 

Ark.—Richardson vy. Reap, 173 Ark. 
96, 291 SW 987; Little Rock, etc., R. 
ee v. Miles, 40 Ark, 298, 48 AmR 

Cal.—Rush v, Lagomarsino, 196 Cal. 
308, 237 P 1066; Gett v. Pacific Gas, 
etc., Co., 192 Cal. 621, 221 P 376: Bas- 
r v. Sacramento Gas, etc., Co., 158 
514, 112 P 5380, AnnCasi912A 
642; Fernandes v. Sacramento City 
R. Co., 52 Cal, 45; Flynn v. San Fran- 
cisco, etc., R. Co., 40 Cal. 14, 6 AmR 
695; Needham vy. San Francisco, ete., 


R. Co., 37 Cal. 409; Kline v. Cen- 
traly Pac! RinCoje 37 Calengioos) 199 
AmD 282; Richmond v, Sacramento 


Valley R. Co., 18 Cal. 351; Williams 
v. Southern Pac. R. Co., 2 Cal. Unrep. 
Cas. 6138, 9 P 152; Curran v. Earle 
C. Anthony, Inc., 77 Cal. A. 462, 247 
P_236; Phillips v. Hobbs-Parsons Co., 
67 Cal. A, 199, 227 P 622; Bolles vy. 
Boone, 66 Cal. A. 238, 225 P 775; 
Rage v. Olsen, 60 Cal. A. 764, 214 

Colo.—Arps v. Denver, 257 P 1094; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jury in the same sense in which defendant’s negli- | gent act or omission must have been proximate to 


Gregoric v. Percy-La Salle Min., etc., 
Co., 52 Colo. 495, 122 P 785, AnnCas 
1918E 1030. 

Conn.—Stickney v. Epstein, 100 
Conn. 170, 123 A 1; Hawkins v. Gar- 
ford Trucking Co., 96 Conn. 337, 114 
A 94; Andrews v. Dougherty, 96 Conn. 
40, 112 A 700; Radwick v. Goldstein, 
90 Conn. 701, 98 A 583; Coogan v. 
4Holian Co., 87 Conn. 149, 87 A 563; 
Nehring v. Connecticut Co., 86 Conn. 
109, 84 A 301, 524, 45 LRANS 896, 
902; Clarke v. Connecticut Co., 83 
Conn, 219, 76 A 523; Smith v. Con- 
necticut R., etc., Co., 80 Conn. 268, 67 
A 880, 17 LRANS 707; Smithwick v. 
Elallsete.1 Coy, 59" Conny. 26). 2k tA 
924, 21 AmSR 104, 12 LRA 279; Wil- 
liams v. Clinton, 28 Conn. 264; Isbell 
v. New York, ete., R. Co., 27 Conn. 
393, 71 AmD 78; Brown v. Illius, 27 
Conn. 84, 71 AmD 49. 

Del.—Punkowski v. New Castle 
Leather Co., 20 Del. 544, 57 A 559; 
Maxwell v. Wilmington City R. Co., 
15 Del. 199, 40 A 945; Ford v. Charles 
Warner Co., 15 Del. 88, 37 A 39. 

Fla.—Florida R. Co. vy. Dorsey, 59 

Mla. 260, 52 S 963. 
- Ga.—Southern R. Co. v. Baston, 99 
Ga. 798, 27 SE 163; Savannah, etc., 
R. Co. v. Barber, 71 Ga. 644; Georgia 
R., etc., Co. v. Simms, 33 Ga. A. 535, 
126 SE. 850. 

Hawaii.—Ward v. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 488. 

Ida.—Rippetoe v. Feely, 20 Ida. 
619, 119 P 465; Pilmer v. Boise Tract. 
Co., 14 Ida. 327, 94 P 432, 125 AmSR 
161, 15 LRANS 254. 

Ill_—Daly v. New Staunton Coal 
Co., 280 Ill. 175, 117 NE 413; Franey 
Chicago Union Stock Yards, etc., 
Co.,; 235 Ill. 522, 85 NE 750; Chicago, 
ete., R. Co. v. Howell, 208 Ill. 155, 
70 NE 15; St. Louis Nat. Stock Yards 
v. Godfrey, 198 Ill. 288, 6% NE 90; 
Chicago, ete., R. Co. v. Becker, 76 
Ill. 25; Fogelsong v. Peoria R. Ter- 
minal Co., Ill. A. 546; Chicago 
City mk, Co. <v.. Donnelly,” 13:67 TH. As 
204. atl 235 Tl, $35)°°85)’ NE. -233]; 
Illinois Cent. R. Co. v. Jones, 97 Ill. 
A. 131; Chicago City’ R. Co. v. Cane- 
vin, 72 Ill. A. 81; Pennsylvania Co. 
vy. McCaffrey, 68 Ill. A. 635, 

Ind:—Nave v. Flack, 90 Ind. 205, 
46 AmR 205; Cincinnati, etc., R. Co. 
v. Peters, 80 Ind. 168; Newhouse v. 
Miller, 35 Ind. 463; Toledo, etc. R. 
Co. v. Goddard, 25 Ind. 185; Munson 
v. Rupker, (A.) 151 NE 101 [den reh 
(A.) 148 NE 169]; Vandalia R. Co. 
v. Fry, 70 Ind. A. 85, 123 NE 124; 
State v. McNelis, (A.) 122 NE 690; 
Indianapolis Tract., etc., Co. v. Craw- 
ley, 51 Ind. A. 357, 96 NE 392; Abney 
v. Indiana Union Tract. Co., 41 Ind. 
A, 53, 83 NE 387; Indianapolis St. R. 
Co. v. Schmidt, 85 Ind: A. 202, 71 
NE 663, 72 NE 478; Southern R. Co. 
v. Davis, 34 Ind. A. 377, 72 NE 1053. 

Iowa.—Towberman v. Des Moines 
City R. Co., 202 Iowa 1299, 211 NW 
854; Bird v. Hart-Parr Co., 165 Iowa 
542, 146 NW 74; Yeager v. Chicago, 
etc., R. Co., 156 Iowa 166, 135 NW 
638; Bourrett v. Chicago, etc., R, Co., 
121 NW 380; Hatfield v. Chicago, etc., 
R. Co., 61 Iowa 434, 16 NW 336; Ha- 


ley v. Chicago, ete., R. Co., 21 Iowa 
155 

Kan.—Losey v. Atchison, etc., R. 
Go, vest kan a4 VE PT gs, 83 


LRANS 414; Chicago, etc., R. Co. v. 
Bailey, 66 Kan. 115, 71 P 246. 
Ky.—Adams v. Parish, 189 Ky. 628, 
225 SW 467; Borderland Coal Co. y. 
Miller, 179 Ky. 769, 201 SW _ 299; 
Bosler Hotel Co. v. Speed, 167 Ky. 
800, 181 SW 645; Bevis v. Vanceburg 
Tel. Co., 182 Ky. 385, 113 SW 811; 
Louisville, ete., R. Co. v. McCoy, 12 
Ky. Op, 385. ‘ : 
La.—Rice v. Crescent City R., Co., 
51 La. Ann. 108, 24 S 791; Factors, 
etc., Ins. Co. v. Werlein, 42 La. Ann. 
1046, 8 S 435, 11 LRA 361; Pepper v, 
Walsworth, 6 La. A. 610; Vidrine v. 
Evangeline Gravel Co., 6 La, A. 468. 
Me.—Cosgrove v. Kennebec Light, 
etc., Co., 98 Me. 473, 57 A 841; Ward 


v.. Maine Cent. R. Co., 96 Me. 136, 51 
A 947; Atwood v. Bangor, etc., R. Co., 
91 Me. 399, 40 A 67; Kennard v. Bur- 
ton. 25 Me, 39, 43 AmD 249, 

Md.—Kelly v. Huber Baking Co., 
145 Md. 321, 125 A 782; Northern 
Cent. R. Co. v. State, 29 Md. 420, 96 
AmD 545. 

Mass.—Todd v. Traders’, etc., Ins. 
Co., 230 Mass. 595, 120 NE 142; Ros- 
kee v. Mt. Tom Sulphite Pulp Co., 
169 Mass. 528, 48 NE 766. 

Mich.—Arvo v. Delta Hardware Co., 
231 Mich. 488, 204 NW 134; Hovey 
v. Michigan Tel. Co:, 124 Mich.. 607, 


838 NW 600; McDonald v, Michigan 
he RCO. LOS MLChY i, 60 IN WV. 
Ewes 


Minn.—Blume v, Chicago, etc., R. 
Co., 133 Minn. 348, 158 NW 418, Ann 
Cas1918D 297; Fitzgerald v. Inter- 
national Flax Twine Co., 104 Minn. 
138, 116 NW 475. 

Miss.—Mobile, ete. R. Co. v. Phil- 
lips, 103 Miss. 536, 60 S 572; Fuller 
v. Illinois Cent. R. Co., 100 Miss. 
705,-56 S 788; Southern R.-Co. v. 
Floyd, 99 Miss. 519, 55 S 287; Yazoo, 
ete., R. Co. v.\Farr, 94 Miss. 557, 48 
S 520; Brister v. Illinois Cent. R. 
Co., 84 Miss. 33, 36 S 142; White v. 
Louisville, etce., R. Co., 72 Miss-. 12, 
16 S. 248; Mississippi Cent. R. Co. v. 
Mason, 51 Miss. 234. 

Mo.—Hires v. Letts Melick Grocery 
Co., 296 SW 408; Carr v.. St. Joseph, 
225 SW 922; Stack v. General Baking 
Co., 283 Mo. 396, 223 SW 89; Monroe 
v. Chicago, etc., R. Co., 280 Mo. 483, 
219 SW 68; Howard v. Scarritt Est. 
Co., 267 Mo. 398, 184 SW 1144; Oates 
v. Metropolitan St. R. Co., 168 Mo. 
535, 68 SW 906, 58 LRA 447; Lore v. 
American Mfg. Co., 160 Mo. 608, 61 
SW 678; Neier v. Missouri Pac. R. 
Co., 1 SW _ 387; Straus v. Kansas 
City, ete., R. Co., 75 Mo. 185; Calla- 
han v. Warne, 40 Mo. 131; Nordmann 
v. J.. Hahn Bakery Co., (A.) 298 SW 
1037; Rooney v. St. Louis-San Fran- 
cisco R. Co., (A.) 286 SW 153; Conrad 
v. Hamra, (A.) 253 SW 808; Alyea v. 
Junge Baking Co., 207 Mo. -A. 687, 
230 SW 341; Moffatt v. Link, 207 Mo. 
A. 654, 229 SW 836; Wheeler v. Wall, 
157 Mo. A. 38, 187-SW 638; Kube v. 
St. Louis Transit Co., 103 Mo. A. 582, 
78 SW 55; Frank v. St. Louis Transit 
Co., 99 Mo. A, 323, 73 SW 239; Musick 
yamee Dold Packing Co., 58 Mo. A. 
322. 

Mont.—Daniels v. Granite Bi-Me- 
tallic Cons. Min. Co., 56°Mont. 284, 
184 P 836; Stewart v. Pittsburg, etc., 
Copper Co., 42 Mont. 200, 111 P 723; 
Neary v. Northern Pac. R. Co., 41 
Mont, 480, 110 P 226. 

Nebr.—McGahey v. Citizens’ R. Co., 
88 Nebr, 218, 129 NW 293; Vertrees 
v. Gage County, 81 Nebr. 213, 115 
NW 863; Brady v. Chicago, etc. R. 
Co., 59 Nebr. 233, 80 NW 809; Guth- 
rie v. Missouri Pac. R. Co., 51 Nebr. 
746, 71 NW 722; Culbertson v. Holli- 
day, 50 Nebr. 229, 69 NW 853; Omaha 
Horse R. Co. v. Doolittle, 7 Nebr. 
481. y 

Nev.—Bawden v. Kuklinski, 48 
Nev. 181, 228 P 588, 232 P 782; Cros- 


man v. Southern Pac. Co., 44 Nev. 
286, 194 P 839; O’Connor v. North 
ares Ditch Co., 17 Nev. 245, 30 
P 882. 


N. H.—Stone v. Boscawen Mills, 71 
N. H. 288,52 A 119. 

N. J.—Donus y. Public’ Serv. R. 
Co., ‘183 A 196; Jackson v. Geiger, 
100 N. J. L. 330, 126 A 4388; Griffee 
v. Delaware River Ferry Co., 91 N. J. 
L. 280, 102 A 694; Soriero v. Pennsyl- 
Vania “BR. Co. 860 Nio dS. Way. 64292 A 


604, LRA1915C 710, AnnCasl1916E 
1071; Pennsylvania R. Co. v. Righ- 
ter, Jock. ret, Van jEorn> v: 


Central R. Co, 38 N. J. L, 133, 
N. ¥.—Haley’ v,.,Earle,’.30. N.Y. 
208; Gerlach v. Edelmeyer, 47 N. Y. 
Super, 292 [aff 88 N. Y. 645 mem]; 
Brick y. Metropolitan St. R. Co., 35 
Mise, 135, 71 NYS 314. _ 
N.C. Casada.v.. Jord, 189 N.C. 
744, 128 SE 3844; West Constr.’ Co. 


v. Atlantic Coast Line R. Co., 184 
N. C. 179, 113 SE 672; Tyree v. Tudor, 
183 N. C. 340, 111 SE 714; Brewster 
v. Elizabeth City, 137 N. C, 392, 49 
SE 885; Russell v. Monroe, 116 N. C. 
720, 21 SEH 550, 47 AmSR 823; Manly 
Res sine LOR ete RCo. (4. Ne GS 


N. D.—Acton v. Fargo, ete., R. Co., 
20 N. D. 434, 129 NW 225. 


Oh.—Schweinfurth v. Cleveland, 
etc: .R.*Co:; 60 Ohs St;.215, 54° NE 
89; Cleveland R. Co. v. Halterman, 


22 Oh. A. 234, 153 NE 922; National 
Mach. Co. v. Towne, 11 Oh. A, 186; 
Bittner v. Northern Ohio Tract., etc., 
Co.,, 23° Oh? Cir? Cty Nu-S; 604 Mat= 
thews v. Toledo, 21 Oh. Cir. Ct. 69, 
LL:Oh,, Cir: Dee: 375. B 
Okl.—Muskogee Electric Tract. Co. 
v. Clark, 94 Okl. 66, 221 P 15; Hailey- 
Ola Coal Co. v. Morgan, 39 Okl. 71, 
134 P 29; St. Louis, ete., R: Co. v. 
Elsing, 37 Okl. 333, 182 P 483. 
Or.—Jackson v. Sumpter Valley R. 
Co., 50 Or, 455, 93 P 356. 
Pa.—Scheer v. Melville, 279 Pa. 
401, 123 A 853; Kohn y. Clark, 236 
Pa. 18, 84 A 692, AnnCasi1913E 775. 
Porto Rico.—Guzman y. Herencia, 
4 Porto Rico Fed. 105; Carrefio v. 
Russell, 32 Porto Rico 248, 
R. I.—Lebeau v. Dyerville Mfg. Co., 
26R Ge B84, DGHA ol O92: 
Ss. C.—Clyde v. Southern Public 
Utilities Co., 109 S. C. 290, 96 SE 
116; Norton v. Columbia St. R., etc., 
Co., 83S. C. 26, 64 SE 962; Anderson 
v. Southern R.. Co.,'70 S. GC. 490, 50 
SE 202; Bodie v. Charleston, ete., 
R. Co.,.61 S C.. 468, 39 SH 715; 
Lowrimore y.. Palmer Mfg. Co., 60 
S. C. 153, 38 SH: 430; Bowen v. 
Southern R. Co., 58 S. C. 222, 36 SE 
590; .Farley v. Charleston Basket, 
etc., Co.,.50 S..C, 222, 28 SE 193; 
Conlin v. Charleston, 49 S.C. L. 201, 
Tenn.—Bejach v. Colby, 141 Tenn. 
686, 214 SW 869; Postal Tel.-Cable 
Co. v. Zopfi, 98 Tenn. 369, 24 SW 633: 
Hast Tennessee, etc., R. Co: v. Aiken, 
89 Tenn. 245, 14 SW 1082; Bast 
Tennessee, etc., R. Co. v..Hull, 88 
Tenn. 33, 12 SW 419; Bast Tennes- 
See R. Co. v. Gurley, 12 Lea 46: 
as ennessee, etc., R. Co. v. i 
12, Lea 35. $ Seek -cce 
ex.—Martin v. Texas, ete,,°R: Co, 
87 Tex. 117, 26.SW 1052: Bootsey 
Rook, (Commn. A.) 295° S'W 592 [aff 
(Civ. A.) 289 SW 1077]; Pearson -v. 
Texas, etc., R. Co.,. (Commn: 'A.) 238 
Sw 1108 [rev (Civ. A’) 224° sw 
Salter v. Galveston, “‘ete.,” R. 
Co., (Civ, A.) 285° SW 1122; Grohnv. 
Lucey Mfg. Co., (Civ. A.) 246° SW 
1059; Dallas R. Co. v. Eaton, (Civ. 
A.) 222 SW 318; Galveston, ete, R. 


‘Co. v, Crowley, (Civ. A.) 214 SW 721; 


Scott v. Northern Texas Tract. Co., 
(Civ. A.) 190 SW 209; Adams v. Gulf, 
ete., R. Co, (Civ. A.).105 SW 526: 
St. Louis Southwestern R. Co, v. 
Parks, 40 Tex. Civ. A. 480, 90 SW 
343; Central Texas, etc, R. Co. vy. 
Hoard, (Civ. A.) 49 SW 142; Hads 
v.. Marshall, (Civ. A.) 29 SW 170; 
Campbell _v. McCoy, 8 Tex. Civ. A. 
298, 28 SW 34, 

Utah.—Lewis v. Davis, 59 Utah 85, 
201 P 861; Gibson v. Utah Light, etc., 
Co., 46 Utah 562, 151 P 76; Hone v. 
ae Min. Co., 27 Utah 168, 75 

Vt.—La Mountain v. Rutland R. 
Co., 93 Vt. 21, 106 A 517; Sanderson 
v. ‘Boston, etc.,° R.. Coy 831, Vt. “489, 
101 A 40; Trow v. Vermont Cent. R. 
Co., 24 Vt. 487, 58 AmD 191, 

Va.—Stonega Coke, etc., Co. v. Wil- 
liams, 115 Va. 657, 80 SE 100; Nor- 
folk, ete., R. Co. v. Perrow, 101 Va. 
345, 43 SE 614; Russell Creek Coal 
Co. v. Wells, 96 Va. 416, 31 SE 614. 

Wash.—Arneson  v. + Smith, 120 
Wash. 98, 206 P 960; Rainier Heat, 
etc., Co. v. Seattle, 118 Wash. 95,193 
P 233; Williams v. Ballard Lumber 
Co., 41 Wash. 338, 83 P 323; McLeod 
v. Spokane, 26 Wash. 346,67 P 74, 

W. Va—Tompkins” v. Kanawha 
Board, 21 W. Va. 224; Fowler v. Bal- | 
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the injury in order to give a right of action.*t The 
necessity of proximate causation between the neg- 
ligence for which plaintiff is responsible and the 
injury of which he complains has been expressed 
Thus it has been said that no 
negligence is contributory unless it contributes 
‘‘essentially,’’°* or 
rectly,’’®> or ‘‘materially and essentially,’’ as well 
as ‘‘directly,’’®* to the injury; that it must be one 
of the ‘‘producing’’®’ or ‘‘efiicient’’®* causes of the 
injury, ‘‘part of the efficient cause,’’®® or a cause 
‘‘without which the injury would not have oc- 
The use of these and similar expressions 


in various ways.®” 


“substantially,’’®? or 


curred.’’! 


timore, etc., .R. Co., 
Sheff v. Huntington, 

Wis.—Loehr v. Crocker, 191 Wis. 
422, 211 NW 299; Yano v. Stott 
Briquet Co., 184 Wis. 492, 199 NW 
48; Buchman vy. Jeffery, 130 Wis. 448, 
115 NW 372; Lyon v. Grand Kapids, 
121 Wis. 609, 99 NW 811; Mauch v. 
Hartford, 112 Wis. 40, 87 NW 816; 
Cummings v. National Furnace Co., 
eee Wis. 603, 18 NW 742, 20 NW 
665. 

Eng.—Merchants of Staple of Eng- 
land v. Bank of England, 21 Q. B. D. 
160, 7 ERC 334; Tuff v. Warman, 5 
OOIBSEN. sSh-673;) 94) HCL: -ot3, 141 
Reprint 231. 

Ont.—Piant v. Normandy, 10 Ont. 
L. 16, 6 OntWR 831. 

Que.—Brownstein v. Imperial Elec- 
tric Light Co., 17 Que. Super. 292; 
Davignon v. Stanbridge Station, 14 
Que. Super. 116. 

“The negligent act or omission of 
a plaintiff which will exculpate a de- 
fendant from responding to the plain- 
tiff -in damages... must be a con- 
tributing, proximate cause of the 
damages.” Rush v. Lagomarsino, 196 
Cal, 308,316, 237 P 1066. 

“Negligence is contributory in a 
legal sense when, and only when, it 
is a proximate’ecause of the injury.” 
La Mountain v. Rutland R. Co., 93 
Vt. 21, 24,106 A 517, 

Particular applications of rule see 
Animais § 515; Carriers § 1489; High- 
ways §§ 461, 464; Innkeepers §§ 41, 
73; Master and Servant §§ 1056-— 
1061; Municipal Corporations § 1850; 


18 W, Va. 579; 
16 W. Va. 307. 


Railroads [33 Cyc 744, 830]; Street 
Railroads [36 Cyc 1528]. 
91. Curran v. Earle C. Anthony, 


Inc.,.77 Cal. A. 462, 247 P 236; Boyce 
v. Wilbur Lumber Co., 119 Wis. 642, 
97. NW 563. 

Necessity of causal relation be- 
tween negligence of defendant and 
plaintiff’s injury see supra § 478. 

92. Montgomery Gas Light Co. v. 
Montgomery, etec., R. Co., 86 Ala, 372, 
5 S: 735. 

93. Montgomery Gas Light Co. v. 
Montgomery, ete., R. Co., supra. 

94. Montgomery Gas Light Co. v. 
Montgomery, etc., R. Co., supra. 

95. U. S.—Southern R. Co. Vv. 
Smith, 214 Fed, 942, 181 CCA 238. 

lowa.—Towberman v,. Des Moines 
City R. Co., 202 Iowa 1299, 211 NW 
854. 

Nebr.—Vertrees v. Gage County, 81 
Nebr. 213, 115 NW : 863. 

N. D.—Bostwick v. Minneapolis, 
etc., R: Co., 2 N. D. 440, 51 NW 781. 

Oh.—Schweinfurth vy. Cleveland, 
etc., R. Co., 60 Oh. St. 215, 54 NE 89; 
Matthews v. Toledo, 21 Oh. Cir. Ct. 
69, 11 Oh. Cir. Dec. 375. 

96. Stickney v. Epstein, 100 Conn. 
170, 123 A 1; Andrews Vv. Dougherty, 
96 Conn, 40, 112 A 700; 
ZAHolian Co., 87 Conn. 149, 87 A_563; 
Clarke v. Connecticut Co., 83 Conn. 
219, 76 A 523; Beers v. Housatonuc 
R. Co., 19 Conn. 566. 


97. Francis v. West Plains, 203 
Mo. A. 249, 216 SW 808. 
98. Bird v. Hart-Parr Co, 165 


Towa 542, 146 NW 74. 

99. Florida R. Co.. v.. Dorsey, 59 
Fla. 260, 52 S 968; Vandalia R. Co. 
v. Fry,.70 Ind. A. 85,:123 NE 124; 


Coogan Vv. | 
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Vidrine v, Kvangeline Gravel Co., 6 
La, A. 468; Carr v. St. Joseph, (Mo.) 
225 SW 922; Monroe v. Chicago, etc., 
R. Co., 280 Mo, 483, 219 SW 68; 
Rooney v. St. Louis-San Francisco 
R. Co., (Mo. A.) 286 SW 153. 

1. Co.0.—Gregoric Vv. Percy-La 
Salle 'Min., etc., Co., 52: Colo, 496, 
122 P 785, AnnCas1913E 1030. 

Iowa.—Yeager v. Chicago, etc., R. 
Co., 156 Iowa 166, 135 NW 638. 

Kan.—Losey v. Atchison, etc., R. 
Co., 84 Kan. 224, 114 P 198, 383 LRANS 
414 


Ky.—Adams v. Parish, 189 Ky. 628, 
225. SW 467; Louisville, etc., R. Co. 
v. McCoy, 12 Ky. Op. 385. 

La.—Williams v. Illinois Cent. R. 
Cor Ad ae 13,737; S992; 

Mo.—Howard v. Scarritt Est. Co., 
267 Mo. 398, 184 SW 1144. 

N. J.—Donus v. Public Serv. R. Co., 
133 A 196; New Jersey Express Co. 
ee 33 N. J. L. 434, 97 AmD 


N. C.—West Constr. Co. v. Atlantic 
Coast Line R. Co., 184 N. C. 179, 113 
SE 672, 

Eng.—Tuff v. Warman, 5 C. B. N.S. 
573, 94 ECL 578, 141 Reprint 231. 

2. Montgomery Gas Light Co. v. 
Montgomery, etc., R. Co., 86 Ala. 372, 
5S 7385: 

{a] Terms used to distinguish 
“proximate” from ‘remote’ cause.— 
“It is eften said, that no negligence 
on the part of the plaintiff, which 
remotely contributes’ to produce an 
injury, will debar him from a re- 
covery; and it is variously stated, 
taat no negligence is contributory and 
proximate, in the order of cause and 
effect, unless it ‘substantially,’ or 
‘essentially,’ or ‘directly’ contributes 
to produce such injury, or is ‘an effi- 
cient cause,’ or ‘active and efficient’ 
cause in producing it. These terms of 
description are often used indiffer- 
ently to distinguish the direct and 
immediate or juridical cause of the 
injury, from a remote cause or mere 
condition of such injury, and they can 
not be said to be either erroneous or 
misleading.’ Montgomery Gas Light 
Co, v. Montgomery, etc., R. Co., 86 
Ala. 872, ‘881, B.S 735. 

8. Boyce v. Wilbur Lumber Co., 
119 Wis, 642, 97 NW 5638. 

Degree of proximate contribution 
essential to constitute bar to recov- 
ery see infra § 531, 

4 Ala.—Montgomery Gas_ Light 
Co. v. Montgomery, ete. R. Co., 86 
109. 


Ala, 372,.5 S.735. 

Cal.—Seigel v. Hisen, 41 Cal. 

Del.—Ford v, Charles Warner Co., 
15 Del. 88, 37 A 39; Jones v. Carey, 
14 Del. 214, 31 A 976. 

Ill.—Marx y. Chicago Daily News 
Co., 194 Ill. A. 322; Hickey v. Chicago 
City..R. .Co.; 148, Tl. iA. 192° 

Ind.—Indianapolis, ete, R. Co. v. 
Caldwell, 9 Ind. 397; White Sewing 
Mach. Co. v. Richter, 2 Ind. A. 331, 
28 NE 446. : 

Kan.—Smith vy. Marion Fruit Jar, 
etc., Co, 84 Kan. 651, :114 PRP ‘845; 
Pacific R. Co. v. Houts, 12 Kan, 328; 
Sawyer v. Sauer, 10 Kan, 466. 

Me.—Ward v. Maine Cent. R. Co., 
96 Me. 136, 51 A 947. 

Md.—Northern Cent. R. Co. v. 
State, 29 Md. 420, 96 AmD 545. 


‘gent 


“AnnCasl1913E 775. 
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to distinguish the proximate from the remote cause 
of the injury has been held to be neither erroneous’ 
nor misleading,” but at least one court has taken 
the contrary view with reference to the terms ‘‘ma- 
terial’’ and ‘‘efficient.’’* Recovery is not barred 
under the doctrine of contributory negligence where 
the negligence for which plaintiff is responsible is: 
merely a remote cause of the injury. 
although such negligence consists in the violation of 
a statute or ordinance.® In determining whether the 
negligence for which plaintiff is responsible is a 
proximate or remote cause of the injury, the same 
tests must be applied as in determining whether the 


This is true, 


Miss.—Mississippi 
Mason, 51 Miss. 234 3 

Mo.—Whalen v. St. Louis, etc., R. 
Co., 60 Mo. 323; Meyer v. People’s R. 
Co., 43 Mo. 523; Morrissey v. Wig- 
gins Ferry Co., 43 Mo. 380, 97 AmD 
402; Frick v. St. Louis, etc., R. Co., 
5 Mo. A. 435 [aff 75 Mo. 542]. 

Nebr.—Union Pac. R. Co. v. Con- 
nolly, 77 Nebr. 254, 109 NW 368. 

Nev.—O’Connor vy. North Truckee 
Ditch Co., 17 Nev. 245, 30 P 882. 

N. Y.—Albertson y. Ansbacher, 102 
Misc. 527, 169 NYS 188. 

N.-C.—Doggett v. Richmond, etc., 
RECom TINE 2er33806- 

Pa.—Kohn v, Clark, 236 Pa. 18, 84 
A 692, AnnCas1913E 775. 

S. C.—Lowrimore v. Palmer Mfg. 
Co., 60 S. C. 153, 38 SE 430; Disher v. 
South Carolina, ete., R. Co., 55 S. Cc 
187, 33 SE i72; Conlin v. Charleston,’ 
49 S.C. L, 201. 

Tenn.—EHast Tennessee, ete., R. Co. 
v. Hull, 88 Tenn. 33, 12 SW 419. 


Cent. “.R.;, Go. 3v. 


Tex.—Gulf, etc. R. Co. vy. Dan- 
Shani, 6 "Lex: Cive Az438)5:, .25! SW 


Vt.—Trow v. Vermont Cent. R. Co., 
24 Vt. 487, 58 AmD 191. 
* W. Va.—Tompkins y. 
Board, 21 W. Va. 224, 

Wis.—Stucke v. Milwaukee, etc., R. 
Co., 9° Wis. 202. 

Eng.—Greenland v. Chaplin, 5 
Exch. 248, 155 Reprint 104, 

[a] Mlustrations.—(1) Plaintiff, 
employed to clean street cars, was 
standing near a car on a spur track, 
while another car was passing, and 
was injured by a wagon driven by de- 
fendant’s servant in such a way that 
when he was attempting to pass the 
car the rear wheels of the wagon slid 
along the tracks, and crushed plain- 
tiff against the car. It was held that, 
although plaintiff was guilty of some 
negligence in standing on the street 
without looking about him, it would 
not prevent a recovery if defendant’s 
servant did not exercise due care in 
attempting to pass the car, Ford v. 
Charles Warner Co., 15 Del. 88, 87 
A 39. (2) A plaintiff who was negli- 
in being untamiliar with the 
means of escape that had been pro- 
vided is not barred from recovery for 
injuries sustained in escaping from 
a burning building in which she was 
employed where the injuries which 
she sustained were referable to the 
failure of the owner of the building 
to provide adequate fire escapes. 
Kohn vy. Clark, 236 Pa. 18, 84 A 692, 
(3) The agent of 
defendant sewing machine company 
attempted to remove a machine from 
plaintiff's house, Plaintiff had re- 
moved the belt, so as to enable the 
agent to take the machine apart, and 
told the agent what she had done, 
and that, if he tried to carry out the 
machine without taking off the top 
or replacing the belt, the top would 
be likely to fall. The agent did not 
heed this suggestion. The top did 
fall, and plaintiff was injured there- 
by. -The fact that plaintiff had re- 
moved the belt did not defeat her 
right of recovery. White Sewing- 
Mach, Co. v, Richter, 5 Ind. A. 331, 28 
NE 446. 

5. See infra § 532. 


Kanawha 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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negligence for which defendant is responsible is a 
proximate or remote cause thereof.® 
gence for which plaintiff is responsible will not 
defeat recovery under the doctrine of contributory 
negligence if it did not so contribute that, but 
for such negligence the injury would not have oce- 
curred,’ or if the injury is not a natural and prob- 
able consequence of such negligence,® or if the 
injury is due to an independent intervening cause 


6. Curran v. Earl C. Anthony, Inc., 
AT Cal. A, 462, 471, 247 P 236; 
Reinders y. Olsen, 60 Cal. A. 764, 214 
P 268; Rider v. Syracuse Rapid Tran- 
sit RR. Co., 171 N.Y. 139,63 NE. 836, 
58 LRA 125; Boyce v. Wilbur Lum- 
ber Co., 119 Wis. 642, 97 NW 563; 
Maucn v. Hartford, 112 Wis. 40, 87 
NW 816. 

“The fault of the injured person 
does not affect his right of action 
unless it proximately contributed to 
his injuries. It must be proximate 
in the same sense in which the de- 
fendant’s negligence must have been 
proximate in order to give a right 
of action.” Curran y. Earl C. An- 
thony, Inc., supra. 

Negligence of defendant as proxi- 
mate cause of injury see supra §§ 
479-489. 

s 7% U. S.— Monongahela River 
Cons. Coal, etc., Co. v. Schinnerer, 
196 Fed. 375,117 CCA 193. 

Ark.—Choctaw, etc., R. Co. v. 
Jones, 77 Ark. 367, 92 SW 244, 4 
LRANS 837, 7 AnnCas 430. 

Cal.—Basler v. Sacramento Gas, 


Cte. COs sips. Cal. bL4— TIT P5380; 
AnnCasl1912A 642. 
Conn.—Stickney v. Epstein, 100 


Conn, 170, 123 A 1; Hawkins v. Gar- 
ford Trucking Co., 96 Conn. 337, 114 
A 94; Andrews v. Dougherty, 96 
Conn. 40, 112 A 700. 

Dak.—Williams v. Northern Pac. 
R. Co., 3 Dak. 168, 14 NW 97. 

Ill.—Franey v. Chicago 
Stock Yard, etc., Co., 235 Ill. 
NE ‘750. 

Ind.—Cassady v. Magher, 
228. 

lowa—Hatfield v. Chicago, 
Co., 61 Iowa 434, 16 NW 336. 

Kan.—Losey v. Atchison, 
Co., 84 Kan. 224, 114 P 198, 33 
414. 

Ky.—Adams v. Parish, 189 Ky. 628, 


Union 
522, 85 


85 Ind. 
etc., R. 


GUC Wie 
LRANS 


225 SW 467. 
Me.—O’Brien v. McGlinchy, 68 Me. 
552. 


Mo.—Howard v. Scarritt Est. Co., 
267 Mo. 398, 184 SW 1144; Conrad v. 
Hamra, (A.) 253 SW 808. ' 

N. C.—Manly v. Wilmington, etc., 
R:'Co; 74° N.C. 655. 

Oh.—Kerwhaker v. Cleveland, etc., 
R. Co., 3 Oh. St. 172, 62 AmD 246, 

Utah.—Gibson v. Utah Light, etc., 
Co., 46 Utah 562, 151 P 76. 

W. Va.—Washington v, Baltimore 
etc., R. Co., 17 W. Va. 190. 

“Although a plaintiff may be guilty 
of negligence, yet if his negligence 
does not so contribute to his injury 
as that but for such negligence on 
his part he would not have received 
the injury, it does not bar a re- 
covery.’ Adams v. Parish, 189 Ky. 
628, 632, 225 SW 467. 

“Contributory negligence must, in 
order to defeat recovery, materially 
contribute to, and at least be one of 
the elements of the proximate cause 
of, the injury complained of.” Con- 
rad v, Hamra, (Mo. A.) 253 SW 808, 
811. 

{a] TDlustrations—(1) Where a 
shipper of stock was on the premises 
of a stockyard company by implied 
invitation, and was injured by falling 
into a hole negligently permitted to 
remain near a hydrant which he was 
required to use while watering his 
stock, his right of recovery was not 
defeated by contributory negligence 
in climbing a fence whereby he 
reached the place where the injury 
occurred, where the result would have 
been the same had he approached the 
hydrant in the usual. way by,means 


NEGLIGENCE. 


Thus negli- 


the consequences 


recovery, it need 


Franey v. Chicago Un- 
ion Stock Yards, etc. Co. 235 Ill. 
522, 85 NE 750. (2) Negligence of a 
person in failing to equip a motor 
boat with a lantern, whistle and bell 
will not bar a recovery for injuries 
sustained when the motor boat was 
run down by a steamer, where the 
steamer was warned by shouts and 
the waving of burning papers in time 
to have prevented the collision. 
Monongahela River Cons. Coal, etc., 


of an alley. 


Co. v. Schinnerer, 196 Fed. 375, 117 
CCA 193. 
8 -U. S.—Winters v. Baltimore, 


etc., R. Co., 177 Fed. 44, 100 CCA 462; 
Kansas City Southern R. Co. v. 
Prunty, 183 Fed. 13, 66 CCA 163. 

Ala.—Montgomery v. Wright, 72 
Ala. 411, 47 AmR 422, 

Iil.—Marx v. Chicago Daily News 
Co., 194 Ill. A. 322. 

Minn.—Fitzgerald v. International 
Flax Twine Co., 104 Minn. 138, 116 
NW 475. 

Tenn.—East Tennessee, etc., R. Co.: 
v. Hull, 88 Tenn. 338, 12 SW 419. 

9. U. S.—Crotty v. Chicago Great 
Western R. Co., 169 Fed. 593, 95 
CEA 91 : 

Conn.—Nehring v. Connecticut Co., 
86 Conn. 109, 84 A 301, 524, 45 
LRANS 896, 902. 

Ga.—Sparta Oil Mill v. Russell, 6 
Ga. A. 293, 65 SE 37. 

Ill.—Fannon v. Morton, 228 Ill. A. 


415, 

N. J.—Pennsylvania R. Co. v. 
Righter, 42 N. J. L. 180; Van Horn 
Me are Jersey Cent. R. Co., 38. N. J. 

- 133. 


Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700. 
10. U. S.—Wabash, etc., R. Co. v. 


Central Trust Co., 23 Fed. 738. 

Ala.—Reaves v. Anniston Knitting 
Mills, 154 Ala, 565, 45 S 702; New- 
some vy. Louisville, etc., R. Co., 20 
Ala, A. 349, 102 S 61. 

Cal.—Gornstein v. Priver, 64 Cal. 
A, 249, 221 P 396. 

D, C.—District of Columbia v. 
Bolling, 4. App. 397. 

Ida.—Pilmer v. Boise Tract, Co., 
14 Ida. 327, 94 P 432, 125 AmSR 161, 
15 LRANS 254. 

Ill.—Hickey v. Chicago City R. Co., 
148°TH. “A. 197, 

Ind.—Evansville, etc., Tract. Co. v. 
Spiegel, 49 Ind. A, 412, 94 NE 718, 
97 NE 49. ‘ 

Kan.—Matassarin v. Wichita R., 
ete., Co., 100 Kan. 119, 163' P’ 796; 
Smith v. Marion Fruit Jar, etc., Co., 
84 Kan. 551, 114 P 845. 

La.—Rice v. Crescent City R. Co., 
61> Gua. Ann: 108) '24 OS\. 7915 . Dill sv. 
Colley, 3 La. A. 305. 

Me.—Stone v. Forest City Express 
Co., 105 Me. 287, 74 A 23. 

Mass.—Todd v. Traders’, etc., Ins. 
Co., 230 Mass. 595, 120 NE 142. 

Nebr.—Brotherton v. Manhattan 
Beach Impr. Co., 48 Nebr. 563, 67 
NW 479, 58 AmSR 709, 33 LRA 598. 

N. J.—Griffee v. Delaware River 
Ferry Co., 91 N. J. L. 280, 102 A 694; 
Hamm vy. Rockwood Sprinkler Co., 
88 N. J. L. 564, 97 A 730; Soriero v. 
Pennsylvania R. Co., 86 N. J. L. 642, 
92 A 604, LRA1915C 710, AnnCas 
1916 1071. 

N. Y.—McKeon v. Steinway R. Co., 
20 App. Div. 601, 47 NYS 374. 

Wash.—Johnson v. Johnson, 85 
Wash. 18, 147 P 649; Short v. Spo- 
kane, 41 Wash. 257, 83 P1838. 

Alta.—Orser v. Mireault, 8 Alta, L. 
117, 7 WestWkly 837. 

“Plaintiff's act or omission, when 
only a.remote cause or a mere ante- 
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for which defendant is responsible,® or if such neg- 
ligence is merely an antecedent occasion, condition, 
or attendant circumstance of the injury.?° 
recovery will not be defeated, although the person 
injured was guilty of some negligence, if by the 
exercise of ordinary care he could not have avoided 


So, also, 


of defendant’s negligence.'! How- 


ever, in order for contributory negligence to defeat 


not have been the nearest cause in 
cedent occasion or condition of the 


injury, is not contributory negli- 
gence.” Newsome vy. Louisville,. etc., 
R. Co., 20 Ala. A. 349, 352, 102 S 61. 


“It is well established by the au- 
thorities that the negligence of a 
person which merely furnishes the 
Situation or condition whereby an 
independent, unforeseen and unan- 
ticipated agency causes his injury 
will not bar a recovery for such in- 


jury.” Matassarin v. Wichita R., 
ener Co., 100. Kan. 119, 122, 763° P 
[a] Illustrations.—(1) That an in- 


fant was playing on railroad ties 
resting against a railroad wall on a 
street does not charge it with con- 
tributory negligence where the injury 
was due to the fall of a stone, and 
not to the child’s act of playing on 
the ties. Soriero v. Pennsylvania R. 
Co., 86 N. J. L. 642, 92 A 604, LRA 
1915C 710, AnnCas1916E 1071. (2) 
A plaintiff thrown out of a wagon by 
a collision with a street car through 
his own negligence is not prevented 
from recovering if he is rendered un- 
conscious thereby, and, lying on the 
track,.is run over thereafter by an- 
other car, the driver of which is not 
in the use of due care. McKeon v. 
Steinway R. Co., 20 App. Div. 601, 47 
NYS 3874. (3) In an action for in- | 
juries sustained by one who had been 
riding on a chassis, which was tow= 
ing a truck to start it operating, but 
had alighted to the ground when 
struck by the truck, his negligent 
position on the chassis was not a 
factor. Scheer v. Melville, 279 Pa. 
401, 123 A §&53. 


11. Conn.—Beers v. Housatonuc 


[R.Co., 19; Conn= 566! 


Dak.—Williams v. Northern Pac. 
R. Co.,. 3 Dak. 168, 14 NW 97, 

Ga.—Atlanta, etc., R. Co. v. Gard- 
ner, 122 Ga. 82, 49 SE 818. : 

Iowa.—Wright y. Illinois, ete., Tel. 
Co.,. 20 Iowa 195. 
Bp carat vy. Union R. Co., 61 Mo. 

Nebr.—Omaha Horse R. Co. v. Doo- 
little, 7 Nebr. 481. 

Nev.—O’Connor y. North Truckee 
Ditch Co., 17 Nev. 245, 30 P 882. 

N. Y.—Kuhn v. Delaware, etc., R. 
Co., 92 Hun 74, 36 NYS 339 [aff 153 
N. Y. 6838 mem, 48 NE 1105 mem]. 

N. C.—Manly v. Wilmington, etce., 
RY Com Tae Nii Cr 655.4 : 

Oh.—Baltimore, etc., R. Co. v. Whit- 
acre, 35 Oh. St. 627; Cleveland, etc., 

. Co. v. Crawford, 24 Oh. St. 631, 
15 AmR 633; Kerwhaker v. Cleve- 


land," yete4} Ry <Co.,) 3. Oh. St. W772. 962 
AmD 246. 

Tenn.—Whirley v. Whiteman, 1 
Head 610, 

W. Va.—Carrico v. West Virginia 


Cent., etc., R. Co., 35 W. Va. 389, 14 
SE 12. \ 
Eng.—Davies v. Mann, 10 M. & W. 
546, 152 Reprint 588, 19 ERC 190. 
N. B.—Delong v. Burrell-Johnson 
Iron Co., 25 N. B. 140. 
Que.—Laflamme v. Staines, 18 Que, 
Super. 105. 
[a] TWustration.—A person who 


leaves on a public street a horse 


harnessed to a carriage, unhitched 
and uncared for, is liable for any 
damages caused by the horse if he 
runs away, and it does not matter if 
the person injured, who is riding in 
a carriage, was so injured while en- 
deavoring on foot to avoid the runa- 
way, if it appears that he would not 
have escaped even if he had remained 
in his wagon.. Laflamme v. Staines, © 
18 Que. Super. 105... #2 ; 
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time or place to the effect it produces.” 

In one jurisdiction the 
negligence of a plaintiff, although not of the proxi- 
mate character necessary to defeat his recovery, 
may yet be looked to in mitigation of damages.** 

[§ 529] b. Negligence of Plaintiff Sole Proximate 
That negligence for which plaintiff is re- 
sponsible need not be the sole proximate cause of 
the injuries complained of in order to bar recovery 
under the doctrine of contributory negligence has 
If negligence for which 
plaintiff is responsible is the sole proximate cause, 


Mitigation of damages. 


Cause. 


been pointed out above.'4 


12. U. S.—A®tna Ins. Co. vy. Boon, 
95 U. S. 117, 24 L. ed. 395; Milwaukee, 
etc., R. Co. v. Kellogg, 94. U. S. 469, 
24 L. ed. 256; Missouri Pac. R. Co. v. 
Moseley, 57 Fed. 921, 6 CCA 641, 

Mo.—Francis v. West Plains, 
Mo. A. 249, 216>SW 808. 

N. C.—West Constr. Co. v. Atlantic 
Coast Line R. Co., 184 N. C. 179, 113 
SE 672. : 

Tex.—Central Texas, etc., R.: Co. v. 


203 


Hoard, (Civ.-A:) 49 SW 142. 
Wis.—Cunningham v. lLyness, 22 
Wis. 245. ; 
fa] Thus, where a woman took a 


position on the edge of a dock, where 
she would be likely to be forced into 
the river by teams passing on and 
off a ferryboat, it was held that her 
negligence was not rendered remote 
in causation by the fact that several 
minutes elapsed before, she) .was 
pushed off by the striking of a heavy 


wagon against a dray near her, Cun-, 


ningham v. Lyness, 22 Wis. .245. 

13. Bejach v. Colby, 141 Tenn. 686, 
214 SW 869; Memphis St..R: Co. v. 
Haynes, 112 Tenn. 712, 81 SW °374; 
Nashville. R. Co. v. Norman, 108.Tenn, 
324,367 SW: 479; Southern R.» Co. 'v. 
Pugh, @7°Tenn. 624, 37 SW 555; Dush 
v.. Fitzhugh;-2 Lea (Tenn.) 307. 
Doctrine of comparative negligence 
Sees infra: §§. 595-599. 
#1400 See*supra.§ 528. 
515.7°Cal.—Norland v. Gould, 200 
Cal. 706, 254 P 560. 

Fla:-Florida’ R. Co. v. Dorsey, 59 
Fla. 260, 52 S 963. 

. Il..—AtkKins v. Lackawanna Transp. 
Co., 79 TH. ATS: 

- Towa.—Brown v. Rockwell City 
p< te Co., 132 Iowa 631, 110 NW 
1 : 


Ky.—Harlan v. Parsons, 202 Ky. 
358, 259.SW. 717. 

La.—Borell v. Cumberland Tel., 
etc., Co., 133 La. °630,°63 S 247, LRA 
1916D 1064; Conrad v. McClintic- 
Marshall Constr. Co., 131 La. 562, 59 
S 983. 

Md.—State v. Washington. etc., R. 
Co., 130 Md. 603, 101 A 546. 

Mo.—Hight v. American Bakery 

v. 


4 60 
Mont. 460, 199 P 706. 

N. J.—Hoff v. Public Serv. R. Co., 
91° N. J. LL 641, 103 A209, 15° ALR 
860. 

N. Y.—Murphy v. Stanley Court 
Realty, etc., Co., 211 App. Div. 26, 206 
NYS 663; Holmes v. Delaware, etc., 
Co., 128 App. Div. 24, 112 NYS 421. 

Wash.—Gasch v. Rounds, 93 Wash. 
317, 160) Pi 962% 

Can.—Harris v. London St. R. Co., 
39 Can. S. C. 398, 10 AnnCas 151; 
Montreal Light, etc., Co. v. Laurence, 
39 Can. S. C. 326, 4 BRC 494; Hawley 
v. Wright, 32 Can. S. C. 40; Fleming 
v. Rex, 20 Can. ‘Exch. 169; Billard v. 
Rex, 20 Can. Exch. 165. 


B. C.—Warmington y. Palmer, 8 
B.C, 344. : 
N. B.—Guilfoil v. T. McAvity & 


Sons, Ltd. [1927] 3 DomLR 672. 
Ont.—Anderson v. Rochester, 44 
Ont. L. 301, 46 DomLR 350; Everitt 
v. Raleigh, 21 Ont. L. 91, 15 OntWR 
855; Cousins v. Loblaw Groceterias, 
Ltd., 33 OntWN 182; Hanna v, Cana- 
dian Pac. R. Co., 11 OntWR 1069. 
[a] Rule applied—(1) Where a 


NEGLIGENCE 


In General. In 


tive negligence 


child placed his arm between the 
wheels of a slowly moving wagon in 
order to seize a toy, and, not having 
withdrawn it in time, it was caught 
by the wheel and injured, the placing 


ot his arm between. the wheels, and |) 


not the attractiveness of the toy, was 
the proximate cause of the injury. 
Hight v. American Bakery Co,, 168 
‘Mo. A. 431,.,151 SW > 776. (2) H 
entered an elevator in a public build-. 
ing, after inquiring of the boy .,in 
charge if a certain tenant was in his 
office, and being told he was not, he 
remained in the. elevator. while it 
made. a number of trips in response 
to calls, and had been in it over ten 
minutes when a call, came, from the 
fifth floor. 
the passenger who had rung entered, 
‘H at first maxing no attempt to get 
‘out. The operator then shoved to 
‘the door of the elevator, and at the 
‘same time started the wheel, which 
had to be completely turned round to 
moye the elevator. The turning of 
the wheel would also close the door. 
While it was being turned H, without 
giving warning, tried to get out 
through the door, and, the elevator 
‘being then descending, he was caught 
between it and the floor and injured, 
so that he died soon after. ‘The acci- 
dent was entirely due to the conduct 
of H himself, and the owner was not 


jabie. Hawley v. Wright, 32 Can. S. 
Gi040; 
16. Rippetoe v. Feely, 20 Ida 619, 


1149 P: 465; West Constr. Co. v. Atlan- 
itic Coast Line R:° Co: 184: N. C229), 
113 SE 672. 


17. Rippetoe y. Feely, 20 Ida. 619, 


\119 P 465, 

18. See infra § 538. 

19. See infra § 533. 

20. See infra §§ 595-599. 

21. U. S.—Little v. Hackett, 116 
‘U. S. 366,°6 SCt 391, 29-d.. ed. 6525 


Atchison, ete., R. Co. v. Merchants’ 
Live Stock Co., 293 Fed. 987; New 
York, etc., R. Co. v. Thierer, 221 Fed. 
571, 187, CCA 295; New York Lubri- 
cating Oil Co. v. Pusey, 211 Fed. 622, 
129 CCA 88; Hart v. Northern Pac. 
RiiiCo,m 296 Bed.) 180i cdl 6 iCGAnel2s 
Winfrey v. Missouri, etce., R. Co., 194 
Fed. 808, 114 CCA 218: Hovden v. 
Seattle Electric Co., 180 Fed. 487 [aff 
190 Fed. 7, 111. CCA 191]; Chicago, 


etc., R. Co. v. Baldwin, 164 Fed, 826, 
90 CCA 630; Winters v. Baltimore, 
etc., R. Co, 168 Fed. 106; Frank v. 


Suthon, 159 Fed. 174; St. Louis, etc., 
R. Co. v. Dewees, 153 Fed. 56, 82 
CCA 190; Claus v. Northern SS. Co., 
89 Fed. 646, 32 CCA 282; Gravelle'v. 
Minneapolis, ete., R. Co., 10 Fed. 711, 
38 McCrary 352. 

Ala.—Shafer v. Myers, 215 Ala. 678, 
112 S 2380; Stowers v. Dwight Mfg. 
Co., 202° Ala, 252,.80 S 90; Ray. v. 
‘Brannan, 196 Ala. 118, 72 S 16; Scog- 
gins v. Atlantic, etce., Portland Cement 
Co, 179 Ala, 218, 60 S 175; Ritch v. 
Kilby Frog, etc.. Co., 164’ Ala. 131, 
51 S 877; Louisville, etce.,.R. Co. v. 
Smith, 163 Ala. 141, 50 S 241; An- 
niston Electric, ete., Co. v. Rosen, 
159 Ala, 195, 48 S 798, 1833 AmSR 32); 
Mobile Light, ete., Co. v. Baker, 158 
Ala. 491, 48 S 119; Southern R. Co. 
v. Weatherlow, 153 Alq. 171, 44°S 
1019; Jones v. Alabama Mineral R. 
Co., 107 Ala. 400, 18 S 30; Bethea v.' 


there can, of course, be no recovery. 
there is no actionable negligence on the part of de- 
fendant,!® and there is no room for the application 
of the doctrine of contributory negligence.** 

[§ 530] 7. Effect of Contributory Negligence—a. 


[§§ 528-530 
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the absence of statutes providing 


otherwise,® and subject to the exception which 
obtains where the conduct of defendant is willful 
or wanton,!® and subject to the doctrine of compara- 


which obtains in some jurisdic- 


It is a complete defense, 


Taylor, 3 Stew. 482; Alabama Power 
oe v. Bradley, 18 Ala. A. 533, 93 S 
7 


‘Ariz.—Young v. Campbell, 20 Ariz. 


(Tie 177 P19! 


Ark.—Curtis v. St. Louis, etc., R. 


1Co,, 96 Ark, “394. 13d S Won 4h nto e 
LRANS 466, AnnCas1912B 685. ‘ 
Cal.—Steinberger Vv. California 


Electric Garage Co., 176 Cal. 386, 168 


‘P 570; Bennichsen v. Market St. R. 
‘Co., 149 Cal. 18, 84 P 420; Flemming 
'v. Western Pac. R. Co., 49 Cal. 253; 
‘Schooley v. Fresno Tract, Co., 56 Cal. 


Av 105, 206° P. 481; “Regan ~v.° Los 


‘Angeles Ice, etc., Co., 46 Cal. A. 513, 
1189,,P 474. 
\Co., 44 Cal. A. 474, 186 P 631. 
The elevator, went up, and }, 


Moss v. H. R. Boynton 


Colo.—Phillips v. Denver’ City 
Tramway Co., 53 Colo. 458, 128 P 460, 
AnnCasi1914B 29; Colorado, etc., R. 
Co. v. Reynolds, 51 Colo, 231, 116 FE 


‘1043; Denver City Tramway Cc. v. 
bey ate On, ALRCOLOL GA p41 Sy eto mike 
015 


Conn.—Seabridge v. Poli, 98 Conn. 
297, 119 A 214; Birge v. Gardner, 19 
Conn. 507, 50 AmD 261. 

Del.—Kemp v. McNeill Cooperage 


‘Co., 30 Del. 146, 104 A 639; Reynolds 


v. Clark, 28 Del. 250, 92 A 873; Neely 
v. People’s R. Co., 27 Del. 457, 89 A 
211; Gatta v. Philadelphia, etc., R. 
Co., 25 Del. 551, 83 A 788; Freeman v. 
Wilmington, etc.,° Tract. Co., 26 Del. 
107, 80 A.1001; Coyle v. People’s R. 
Co., 23 Del. 454, 80 A 638; Louft v. 
Cx &.d.. Pyle)-Co.,.245 Dela h9 2 S76 AS 
619; Elliott v. Wilmington City R. 
Co., 22 Del. 570, 73 A 1040; Anderson 
v. Wilmington, 22 Del. 485, 70 A 204; 
Boyd v. Blumenthal, 19 Del. 564, 52 
A 330; Adams v. Wilmington, etc., 
Hlectriec R. Co., 19 Del. 512, 52 A 264; 
Maxwell.v. Wilmington City R. Co., 
15 Del. 199, 40 A 945. 

D, C.—Greenwell v. Washington 
Market Co., 21 D. C. 298; Metropoli- 
tan R..Co. v. Snashall, 3 App. 420. 

Fla.—Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 470, 91 S 8938; Postal 
Tel.-Cable Co. v. Scott, 76 Fla. 336, 
79 S 767; Ingram-Dekle Lumber Co. 
v..Géiger, 71 Pla. 390, 71, 8, 552, Ann 
Cas1918A 971; Co-operative Sanitary 
Baking Co. v. Shields, 71 Fla. 110, 
70 S 934; Wauchula Mfg., etc., Co. v. 
Jackson, 70 Fla. 596, 70 S 599; Chris- 
topher Co. v. Russell, 63 Fla. 191, 
58 S 45, AnnCas1913C 564; Turling- 
ton y. Tampa Electric Co., 
398, 56 S 696, 88 LRANS 72, AnnCas 
1918D 1218; Lofton v. Jacksonville 
Electric Co., 61 Fla, 298, 54 S 959; 
Louisville, ete., R. Co. v. Yarborough, 
61 Fla. 307, 54 S 462; German-Ameri- 
can Lumber Co. v. Hannah, 60 Fla. 76, 
53 S 516, 30 LRANS 882; Florida R. 
Co. v. Dorsey, 59 Fla, 260, 52 S$ 963; 
Sterns, etec., Lumber Co. v. Fowler, 
58 Fla. 362, 50 S 680. j 

Ga.—Hamby v. Union Paper-Mills 
Co., 110 Ga.-1, 385 SE 297; Tuten v. 
Atlantic Coast Line R. Co., 4 Ga. A. 
353, 61 SE 511. ; 

Ill.—Carson v, Chicago R. Co., 309 
Ill. 346, 141 NE 172; Krieger v. 
Aurora, ete., R. Co., 242 Ill. 544, 90 
NE 266; Feitl v. Chicago City R. Co.; 
211 Ill. 279, 71 NE 991; Chicago, ete., 
R. Co. vy. Moran, 210 Ill. 9, 71 NE 38; 
West Chicago St. R. Co. v. Liderman, 
187 Ill. 463, 58 NE 367, 79 AmSR 


In such eases. 


62 Fla.: 


tions,2° contributory negligence bars recovery for. 
the injuries sustained.?? 


~ 


226, 52 LRA 655; Chicago, etc., R. Co.» 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the effect of which is to relieve the defendant of |' all liability for the injury, and not merely a Soniial 


v. Van Patten, 64 Ill. 510; Galena, 
Rte. juuktcen COL Ve vay, LO Hl. 558, 63 
AmD 323; Aurora Branch R. Co. v. 
Grimes, 13 Ill. 585; -Manzello v. 
Chicago City R. Co., 207 Ill. A. 15; 
Duley v. Illinois Cent. R. Co., (202 
Ill. A. 523; Kaber v. Borland, 201 Ill. 
A. 516; McCausland v. Chicago City 
R. Co., 198 Ill. A. 200; Illinois Malle- 
able Iron Co. vy. Chicago City R. Co., 
184 Ill. A. 428; Sauter v, Hinde, 183 
Ill. A. 413; Rousch v. Oblong Gas C0: ; 
179 Ill. A. 600; Healy v. Chicago City 
Ris Co: - 16:7 Peres 524; Straus v. 
Chicago Nat. Live Stock Bank, 163 
Ill. A. 310; King v.: Illinois Midland 
Coal Co., 158 Ill, A. 351; Walsh v. 
Peoria R. Cosi 57 Ac 453: O’Hern 
v. Chicago City IR Cos, 151 Til. A. 
208; Hickey. v. Chicago "City ER: 360; 
148 Ill. A. 197; Thielker v. East St. 
Louis, ete., R. Co., 140 Til. A, 138; 
Swift v. Stolze, 140 Tl. A. L038 Lehigh 
Valley Transp.-Co. vy. Cook, 138 Ill. 
A. 405; Rosenbom y. Renk, 121 Ill. A. 
226; Chicago, etc., R. Co. v. Doyle, 
119’ PhS AK 303: Chicago Title, etc., 
Co. v. Standard Fashion Co; 166 Ill. 
A. 135; Illinois Cent. R. Co. v. Jones, 
O74 Tliae. A. LB tee Pri-Cit ye? Rel-Cox iv. 
Killeen, (92) Ik 7Asci5S7? sPotter Lv. 
Sjorgren, 91-Ill. A. 530; South Chicago 
City R. Co. v. Adamson, 69 Ill. A. 110. 

Ind.—Evansville, ete. R. Co. v. 
Berndt, 172 Ind» 697, 88 NE 612; 
Pennsylvania Co. v. Sinclair, 62 Ind. 
301,-30 AmR 185; St. Louis, etc., R. 
Co. v. Mathias, 50 Ind. 65; Indianap- 
olis, ete., R. Co. v. Rutherford, 29 
Ind. 82, 92 AmD 336; Lafayette, etc., 
RR. Co. “vw. Hufimans 28—Ind.« 287; 92 
AmD 318; Toledo, etc.; R. Co. v. God- 
dard, 25 Ind. 185; Indianapolis Tract., 
etc., Co. v. Thornburg, (A.) 125 NE 
57; Pittsburgh, etc., R. Co. v. Hoff- 
man, 57 Ind. A. 4381, 107 NE 315; 
Indianapolis Tract., etc., Co. v. Croly, 
54 Ind. A. 566, 96 NE 973, 98 NE 
1091; Indianapolis Tract., ete., Co. v. 
Crawley, 51 Ind. A. 357, 96 NE 392; 
Apperson v. Lazro, 44 Ind. A, 186, 87 
NE 97, 88 NE 99; Sellersburg v. Ford, 
39 Ind. A. 94, 79 NE 220; Indianapolis 
St. R. Co: v.. Zaring, 33 Ind. ‘A. 297, 
T1 NE 270, 501. 

Iowa.—Zellmer v. Hines, 196 Iowa 
428, 192 NW 281; Middleton. v. Cedar 
Falls, 173 Iowa 619, 153 NW 1040; 
Bird v. Hart-Parr Co., 165 Iowa 542, 
146 NW 74; Dusold v. Chicago Great 
Western R. Co., 162 Iowa 441, 142 
NW 213; Dreier v. McDermott, 157 
Iowa 726, 141 .NW.315, 50 LRANS 
566; Portman v. Decorah, 89 Iowa 
336, 56 NW 512; Carlin v. Chicago, 
ete., R. Co., 37 Iowa 316. 

Kan.—Lawrence. v. Atchison, etc., 
musCow 57 Kaan 4585;47 .P 510; St. 
Louis, etc., R. Co. v. Stevens, 3 Kan. 
A. 176, 43 P 434. 

Ky.—Archer v. Bourne, 300 SW 
604; Voorheis v. Chesapeake, etc., R. 
Co., 220 Ky. 
lan v. Parsons, 202 Ky. 358, 259 SW 
717; Straight Creek Fuel Co. v. Mul- 
lins, 189 Ky. 661, 225 SW 726; Louis- 
ville, etc., R. Co. v. Morgan, 174 Ky. 
633, 192 SW 672; Mann v. Hender- 
son, 154 Ky. 154, 156 SW. 1063; Bur- 
den vy. Illinois Cent. R. Co.; 129 Ky. 
764, 112 SW 867. 

La.—Legendre v. Consumers’ Selt- 
zer, ete., Mfg. Co., 147 La. 120, 84 S 
517; Foreman v. Louisiana Western 
R. Co, 140 La. 389, 738 S 242; Borell 
v. Cumberland Tel., etc., Co.; 133 La. 
630, 68 S 247, LRA1916D 1064; Belle 
Alliance Co. v. Texas, etc., R. Co., 
125. La. 777, “51 S 846, 19 AnnCas 
1143; Fleytas v. Pontchartrain R. 
Co., 18 La. 339, 36 AmD 658; Lesseps 
v.’ Pontchartrain R. Co.,.17 La. 361; 
Johnson v2'Canal,, ete:,° R:  Co.,° 27 
La. Ann. 53; Knight v. Pontchartrain 
R. Co., 23 La. Ann. 462; Roberts v. 
Eason, 6 La. A: 703; Hendricks v. 
Maison Blanche Co., 5 La. A. 410; 
Reid v. Missouri Pac. R. Co., 3 La. A. 
608; Townsend v. Missouri Pac. R. 
Co., 3 La. A. 598; Belden vy. Roberts, 
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746, 295 SW 1031; Har- |}: 


‘Railroads, 


3 La.. A. 338; Herrin v. Cicardo, 1 La. 
i 587; Gibbons v. New Orleans Ter- 
minal 'Co., Iola AL StL, Path 159; Ta. 
347,105 S367]. 

Me.—Pooler v. Sargent Lumber Co., 
113 Me. 426, 94 A 754, LRA1915F 
1125; Moulton v. Sanford, etc, R. 
Co., 99 Me: 508, 59 A 1023. { 

Md.—Kent County v. Pardee, 151 
Md. 68, 134 A 33; Clark v. United 
R., ete.,-Co., 137. Md.. 159, 111 A. 829; 
State v. Baltimore, ete., Electric’ R. 
Co.,.133 Md. 411, 105A: 532% Phila- 
delphia, etc., R. Co. v. Stebbing, 62 
Md. 504; Northern Cent. R. Co. v. 
State, 29 Md. 420, 96 AmD 545; Bal- 
timore, etc., R. Co. v. State, 29 Md. 
252, 96 AmD 528. 

Mass.—Duggan v. Bay State St. R. 
Co., 280 Mass. 370, 119 NE 757, LRA 
1918E 680; Healey v. Perkins Mach. 
Co., 216 Mass. 75, 102 NE 944; Lun- 
dergan v. New York Cent., etc., R. 


Co., 203 Mass. 460, 89 NE 625; Willis 
v. Boston, ete., R. Co.,' 202 Mass. 
463, 89 NE 31; Smith v. Smith, 2 


Pick. 621, 13 AmD 464. 
Mich.—Baader v. Detroit, etc. R. 
Co., 228 Mich. 104, 199 NW _ 680; 
Davis v. Saginaw-Bay City R. Co., 
191. Mich. 131, 157 NW 390; Wight 
v. Michigan Cent. R. Co., 161 Mich. 
216, 126 NW 414; Rouse v. Michi- 
gan United R. Co., 158 Mich. 109, 122 
NW. 532; Michigan Cent. R. Co. v. 
Leahey, 10 Mich. 193. 
Minn.—Pickering v. Northern Pac. 
R. : Co.,-°132) Minn. +205, 156 NW 3; 
Griggs v. Fleckenstein, 14 Minn. 81, 
100 AmD 199; Carroll v. Minnesota 
Veanhey, Re Oo £3) Minn )i30;-97 -AmD 
221; McMahon v. Davidson, 12 Minn. 


‘357. 


Mo.—Manche v. St. Louis Basket, 
etc., Co., 262 SW 1021;, Hvans_ v. 
Illinois Cent. R. Co., 289 Mo. 493, 
2338 SW 397; Nivert v. Wabash R. 
Co., 232 Mo. 626, 135 SW 33; Felver 
v. Central Electric R. Co., 216 Mo. 
195, 115 SW 980; Sissel v. St. Louis, 
ete. Re iGo: 214 Mo. BilSeae like Sw 
1104, 15 AnnCas 429; Holmes v. Mis- 
Sourl ‘Pac. _R.° .Co:,~ 207 Mo. 149, 105 
SW 624; Moore v. Lindell R. Co., 176 


‘Mo. 528, 75 SW 672; Spillane .v. Mis- 


souri Pac. R. Co., 135. Mo. 414, 37 SW 
198, 58 AmSR 580; Payne v. Chicago, 
etc., R. Co., 129 Mo. 405, 31 SW 885; 
Neier v. Missouri Pac. R. Co., 88 Mo. 
672, 1 SW 387; Zimmerman v. Han- 
nibal, etc., R. Co., 71. Mo. 476; Cal- 
lahan v. Warne, 40 Mo. 131;. John 
Koeh,“ete; Cor 'y.0 United: BR,” Cos; 
(A.) 258 SW 37; McNeil v. Missouri 
Pac. R. Co. (A.) 182 SW 762; Rogers 
v. Tegarden Packing Co., 185 Mo. A. 
99, 170 SW 675; Wheeler v. Wall, 
157 Mo. A. 38, 137 SW 63; Newton v. 
Wabash R. Co., 152 Mo. A. 167, 132 
Sw 1195; Dey v. United R. Cos., 140 
Mo. A. 461, 120 SW 134; Schoenlau 
v. Friese, 14 Mo, A, 436. 

Mont.—Carey v. Guest, 78 Mont. 
415, 258 P 236; Sherris v. Northern 
Pac. ‘R. Co., 55 ‘Mont.°189, 175 P.269. 

Nebr.—Hunt_v. Chicago, etc., R. 
Co., 95 Nebr. 746, 146 NW 986. 

N. H.—Johnson y. Director-Gen. of 
81 N-.. Hy 289, 125. A 147; 
Hanscomb y. Goodale, 81 N, H. 150, 
124 A 458. 

N. J.—James v. Delaware, etc, R. 
Cone 92 IN, wwe i, Leon. OL ALG 3 28s 
Schnackenberg v. Delaware, etc., R. 
COLT SOW INe Mle Lar hol igcwep as OL aft 
89 Na oy day olde OS A266) 9) Penn. 
sylvania R. Co. v. Righter, 42 N. J. 


L. 180; Bonnell v. Delaware, etce., 
R. Co., 39 N. J. L. 189; Delaware, 
Ot Cis re COlG Ns HLOTMGYy 438 LING od d-alo 


525; Pennsylvania R. Co, v. Matthews, 
36 N.. J. L. 5381; Drake v. Mount, 33 
N. J. L. 441; Haslan v. Morris, ete., 
Re Con c38e Nip Je Lay da /Lelferi v. 
Northern R. Co., 30 N. J. L. 188; Ash- 
more yv. Pennsylvania Steam Towing, 
etc., Co., 28 N. J. L. 180; Runyon v. 
Coulee Re GOO. pay IND eden das 5b6. 
M.—Price v. Pecos Valley, etce., 
R. Meee 15 N. M. 348, 110 P 565, LRA 


.75 Okl. 


‘Schlemmer v. Buffalo, 


1915B ci 

N. Y.—Karples v. Heine, 227 N. 
Y. 74, 124 NE 101; Baxter v. Auburn, 
ete, R:) Co.,) 190° N.Y. 4389, 83 NE 
469: Volosko, Vv. Interurban St. R. 
Co., 190 N. Y. 206, 82 NE 1090, 15 
LRANS = 1117; Curran v. Warren 
Chemical, ete., CorpeGguNeyyee 1535. 1 
Transcr. A. 593, 3 AbbPrNS 240, 34 
HowPr 250; Haley v. Harle, 30 N. Ne 
208; Johnson v. Hudson River R. 
Co., 20 N. Y. 65, 75 AmD 375; Mun- 
ger v. Tonawanda R. Co. 4 N. Y. 
349, 538 AmD 384; Lackawanna Steel 
Co. v. Pioneer SS. Co., 148 App. Div. 
465, 1382 NYS 980 [aff 69 Misc. 104, 
124 NYS 833]; Tompkins v. Barnes, 
145 App. Div. 637, 130 NYS 320 [reh 
granted 147 App. Div. 937, 132 NYS 
1148]; Dempsey v. Eberspacher, 131 
App: Div. 285, 115 NYS 589% Cox v. 
Westchester Turnp. Road, 33 Barb. 
414; Spooner v. Brooklyn City R. Co., 
31 Barb. 419; Dascomb v. Buffalo, 
ete,  R. Co... 27. ,_Barb.. 221, att 24 
HowPr 609 mem]; Terry v. New 
York Cent. R. Co.; 22 Barb. 574; Col- 
lins v. Albany, etc., RA Con eke ‘Barb. 
492; Thrings v. Central Park Re Coy 
30 N. Y. Super. 616; Morris v. Phelps, 
2 Hilt. 38; Mentges v. New York, 
ete., R. Co., 1 Hilt. 425; Williamson 
v. Metropolitan St. R. Co., 29 Misc. 
324, 60 NYS 477; Tonawanda R. Co. 
v. Munger, 5: Den. 255, 49 AmD 239 
[aff 4 N. Y. 349, 53 AmD 384]; Cook 
v. Champlain Transp. Co., 1 Den. 91; 
Rathbun v. Payne, 19 Wend. 399. 

N. C.—Manly v. Wilmington, etc., 
R. Co., 74 N. C. 655; Morrison v: Cor- 
nelius, 63 N. C. 346, 

“N. D.Costello ¥. “Golden Valley, 
Farmers’ Bank, 34 N. D. 131, 157 NW’ 
982; Sherlock v. Minneapolis: etc., 
R. Co., 24 N. D; 40, 1838 NW 976. : 

Oh.—Drown vv. Northern Ohio 
Braet. Coy te. -Ohs VSb. “234, 28k, NE 
326, 118 AmSR 844, 10 LRANS 421; 
Bittner v. Northern Ohio Tract., etc., 
Cos; 233On../Cin Ct. Nis Se o0 ks Che 
ae v. Lepotsky, 23 Oh. Cir: Ct. N. S. 

Okl.—Connor v. Burdine, 120 Okl. 
20, 250 P 109; Gourley v. Oklahoma 
City, 104 Okl. 210, 230 P 9238;' Von 
Keller v. Ream, 93 Okl. 179, 220 P 
330; Hejduk v. Snyder, 76 Okl. 74, 
133° P9235. Dickinson “Ww. Whitaker, 
243, 182 P 901; Thorp v. St. 
Louis;.ete., Ra, Cos (735 OK]. 223, to 
P 240; Hailey-Ola Coal Co. v. Mor- 
gan, 39 Okl. (1,134 P29. Sts hopis, 
ete., R. Co. v. Blsing, 37 Okl. 333, 132 
P 483; Frederick Cotton Oil, ete., Co. 
Ve TLaAvVer, soyOK ie Td; elec ate 

Or.—Houston v. Maunula, 121 Or. 
552, 255 P 477; Grasle v. Portland 
R:, -ete., .\Co:, 119 Or. O28; "250. Pr snos 
Johnson v. Underwood, 102 Or. 680, 
2038 BP 879; Gentzkow v. Portland R: 
Co., 54 Or,’ 114,°102° Pi,614; 1385: Am 
SR 821. ’ 

Pa.—Morningstar v. North East. 
Pennsylvania R. Co., 290 Pa. 14, 137 
A 800; Buccilli v. Shanahan, 266 Pa. 
342, 109 A 684; Cazzulo v. Holscher, 
261 Pa. 447, 104 A 680; Davis v. Ed- 
mondson,, 261.Pa. 199, 104 A: 582; 
Tolson v. Philadelphia Rapid Tran- 
Siti Co... 248.3 Pa. ss22%) 593 Ang L017 
etc, > RawCoy 
222 Pa. 470, 71 A 1053; Haertel v. 
Pennsylvania Light, ete., Co., 219 Pa. 
640, 69 A 282; Bowen v. Pennsylvania 
R. Co., 219 Pa. 405, 68 A 963; Lynch 
Vi, rie: City; Lod Pare s80a2b sAclaer 
Butler: .v.. Gettysburg, ‘‘ete., R.. Co., 
126 Pa. 160, 19 A 387; Hanover R. Co. 
v. Coyle, 55 Pa. 396; Pittsburgh, etc., 
R. Co. v. Evans, 53 Pa. 250; Heil v. 


Glanding, 42 Pa. 493, 82 AmD 537; 
McCully v. Clarke, 40 Pa, 399, 80 
AmD 584; Reeves v. Delaware, ’ete., 


R. Co., 30 Pa. 454, 72 AmD 713; Wynn 
Vv. Allard, 5 Watts & S. 524; Myers 
Vv. Snyder, Brightly 489; Bomberger 
v. American Iron, etc., Mfg. Co. 33 
Pa. Super. 299; "Wenlock Vv. Phila- 
delphia, 18 Pa. Dist. 229; Weir v. 


‘Haverford ‘Electric Light Co., 16 Pa. 
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defense.22. The rule applies as well where the injury 
is to’ plaintiff’s property as where it is to his per- 
son, and in cases of contract as well as those of 
tort. 24 The rule also applies, although the contribu- 
tory negligence is of a negative character such as 
lack of vigilance.”® 

Statutory provisions. In some jurisdictions stat- 
utes provide that, if plaintiff by ordinary care could 
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have avoided the consequences to himself caused by 
defendant’s negligence, he is not entitled to re- 
cover.”® 

[§ 531] b. Degree of Contribution to Injury. 
Negligence for which plaintiff is responsible is con- 


‘ tributory negligence and bars recovery under the 


rule above stated?? if it in any degree contributed 
as a proximate cause of the injury complained of.?* 


Dists) 1, }38. Pa.1'Coy 398; \Burnite: v. 
Redstone Tp., 37 Pa. Co. 452. : 

Philippine. — Mestres v. « Manila 
Electric R., ete., Co., 32 Philippine 
496. 

Porto Rico.—Morales v. San Juan 
Light, etc., Co., 4 Porto Rico Fed. 
36; Rodriguez v. Porto Rico R., et¢., 
Co. 32 Porto Rico 386; Godreau v. 
American R. Co., 17 Porto Rico 760; 
Garcia v. San Juan Light, etc., Co., 
17 Porto Rico 595. 

R. I.—Purnell v. Whitford, 67 A 
421. 

S. C.—Walker v. Lee, 115 S. C. 495, 
106 SE 682; Norton v. Columbia St. 
R., etc., Co., 83S. C. 26, 64 SEH..962; 
McLean v. Atlantic Coast Line ee 
Co., 81 S. C. 100, 61 SE 900, 1071, 128 
AmSR 892, 18 LRANS 763; Bodie v. 
Charleston, ete;,, R. Co.; 61, S. Cy 468, 
39 SE 715; Cooper v. Georgia, etc., 
R. Co., 56 $s. Cc. 91, 34 SE 16; Carter 
vy. Columbia, etc., R. CoinL9 S10; 20, 
45 AmR 754; Gunter v. Graniteville 
Mfg. Co., Tease! 443; Conlin v. 
Charleston, 49 S. C. L. 201. 

Tenn.—Bejach v. Colby, 141 Tenn. 
686, 214 SW 869; Memphis Cons. 
Gas, ete, Co. v. Simpson, 109 SW 
1155; Nashville v. Patton, 2 Tenn. 
Civ. "A. 515. 

Tex.—Walker v. Herron, 22 Tex. 
55; St. Louis, ete., R.\Co. v. Moss, 
(Civ. A.) 203 Sw 777; Continental 
Oil, etc.; ~Coe “¥. Wristeén, (Civ, A.) 
168 SW 395; Et. Worth, ‘etc., R. Coy 
v. “Stewart, (Civ. A.) 146 SW 355; 
Haralson v. San Antonio Tract. Co., 
53) Tex.) Civ, 2A. 253, 115. Sw 876; 
Adams v. Gulf, etc., R. Co., (Civ. A.) 
105 SW 526; Galveston, etc., R. Co. 
v. Holyfield, (Civ. A.) 70 SW 221. 

Utah. —Oswald v. Utah Light, etc., 
Co., 39 Utah 245, 117 P 46; Palmer 
v. Oregon Short Line R. Co., 34 Utah 
466, 98 P 689, 16 AnnCas 229; Smith 
v. ‘Centennial Eureka Min. Co., 27 
Utah 307, °75 P 749. 

Vt.—Bianchi v. Millar, 94 Vt. 378, 
111 A 524; La Mountain yv. Rutland 
Rm, (Co) 938) Vit 20, 106 A 617s. Bryant 
v. Central Vermont R. Co., 56 Vt. 
710; Trow vy. Vermont Cent. R. Co., 
24 Vt. 487, 58 AmD 191; Briggs v. 
Guilford, 8 Vt. 264; Noyes v. Morris- 
town, 1 Vt. 8533 ‘Washburn v. Tracy, 
2 D. Chipm. 128, 15 AmD 661. 

Va.—Virginia R., etc., Co. v. Burr, 


145 Va. 338, 133 SE 776; Sutton v. 
Virginia’ R., etc., ‘Co.,:125 Va. 449, 99 
SE 670; Chesapeake, etc., R. Co. v. 


Jones, 120 Va. 784, 92 SE 820; Penn- 
sylvania R. Co. v. Jenkins, 119 Va. 
186, 89 SE 96; Powhatan Lime Co. v. 
‘Affleck, 115 Va. 643, 79 SE 1054; 
Templeton Vv. Lynchburg Tract., etc., 
Co:, 110 ‘Va, 853, 67° SE 351; ‘Rich- 
mond, etc., R. Co. v. Yeamans, 86 
Va. 8'60, 12 SB 946; Richmond, ’etc., 
Re Co. v; Pickleseimer, 85 Va. 79%, 
10 SE 44; Farley v. Richmond, etc., 
R. Co., 81 Va. 788; Dun v. Seaboard, 
etc., R. Co., 78 Va. 645, 49 AmR 388; 
Baltimore, ete., R. Co. v. Whitting- 
ton, 30 Gratt. (71 Va.) 805. 

Wash.—Fuller v. Friedman, 135 
Wash. 116, 237 P 293; Von Saxe v. 
Barnett, 125 Wash. 6389, 217 P 62; 
Johnson v. Washington Route, Inc., 
121 Wash. 608, 209 P 1100; Duteau v. 
Seattle Hlectric Co., 45 Wash. 418, 
88 P 755. 

W. Va.—Overby v. Chesapeake, etc., 
Re, (Co, 37, Ws Varilb24 216 (SHU S813 
Carrico v. West Virginia Cent., etc., 
R. Co., 85 W. Va. 389, 14 SE 12. 

Wis.—Miller Vv. Chicago, etc., 
Co., 185 Wis. 247, 115 NW 794, 138 
AmSR 1021, 17 LRANS 158; Stein- 


hofel v. Chicago, ete, R. Co., 92 Wis. 
123, 65 NW 852 

; Eng.—Neenan v. Hosford, [1920] 2 
Ir. 258; Baikie v. Glasgow Corps 
[1919] 48, (Casl3in "Bait oye Trotter; 
[1917] S. C. 378; Williams v. Holland, 
10 Bing. 112, 25 ECL -61, 131. Reprint 
848, 6 C. & P. 28, 25 ECL 302; Sayer 
v. Hatton, Cab. & HE. 492; Tuff v. 
Warman, 5 C. B. N. S. 573, 94 ECL 
5738, 141 Reprint a Sek Williams v. 
Richards, Siti. “Gen dK y8hs.  Woolfawe 
Beard, 8 C. & P. 378, 34 ECL 787; 
Butterfield v. Forrester, 11 East 60, 
1403 Reprint 926, 19 ERC 189; Gibb 
v. Edinburgh, ete., Co., Ltd., 50 Se. 
L. Rep. 347; Hill v. Warren, 2 Stark. 
377, 3 ECL 453; Reynolds v. Tilling, 
20 T. L. .R. 57; Doyle’ v.. Kinahan, 
17 Wkly. Rep. 679. 

Can.—Quebec, etc., Ferry Co. v. 
Jess, 35 Can. S. C. 693; Hawley v. 
Wright, 82 Cans 2S._'C. 40 [dism app 
84.N. oS. 365]. 

Alta.—Hatton v. Morton, 61 Dom 
LR 365, [1921] 2 WestWkly 803; 
Orser v. Mireault, 8 Alta. L.. 117, 7 
WestWkly 837. 

B. C.—Doane v. Thomas, 69 DomLR 
476 [motion to app to Sup. Ct. dism 
31 B. C. 457, [1922] 3 WestWkly 
1117]; Skidmore v. British Columbia 
Electric R. Co:, 31 B. C. 282, 68 Dom 
LR 32, [1922] 2 WestWkly 1036; 
Winch v. Bowell, 31 B. C. 186, 67 
DomLR 471, [1922] 2 WestWkly 1031. 

Ont.—Blair v. Grand Trunk R, Co., 
53... Ont +L.>, 406, 729). CanCrCas, 426, 
[1924] 1 DomLR 353; Cook v. Grand 
Trunk R. Co., 31 Ont, L. 183, 19 Dom 
LR 600, 15 CanRCas 150; Herron v. 
Toronto R. Coe 28 Ont. lato Oneal 
DomLR 697, 15 ‘CanRCas 373 [allow- 
ing app 2 OntWN 12, 22 OntWR 933, 
6.,DomLR, 215, 14 CanRCas 124]; 
Plouffe v. Canada Iron Furnace Co., 
11 Ont. L. 52, 6 OntWR 500 [dism 
app 10 Ont. L. 37, 5 OntWR 758]; 
O’Hearn y. Port Arthur, 4 Ont. L. 
209, 1 OntWR 373; Brown v. London 
Str: Co. °2 Ont. L. 53; Moore v. 
Niagara, etc., R. Co., 14 OntWN hf eo 
Long v. Toronto R. Co... 4 OntWN 
741, 24 OntWR 39, 10 DomLR 300, 
15 CanRCas 35 [app allowed on other 
grounds 50 Can. S, C, 224, 20 DomLR 
369, 18 CanRCas 92]; Hinsley .v. 
London St. R. Co., 11 OntWR 743; 
Wilson v. Hamilton Steel, etc., Co., 8 
OntWR 525; Kent vy. John Bertram 
Sons Co., 8 OntWR ire A uieeans Vv. 
Brown, 32 U. C..Q: B, 

Sask.—McDonald vy. eal 12 Sask, 


L. 482, 49 DomLR 396, [1919] 3 West 
Wkly 825. 
“The law of the national courts 


and of the state courts when unaf- 
fected by local statutes is that one 
whose injury or death is occasioned 
by negligence of his own, which in 
any degree proximately contributed 
to it, cannot recover from another 
whose negligence also contributed to 
it or whose negligence may have 
been the primary cause of it.’”’ Hart 
v. Northern Pac. R. Co., 196 Fed. 180, 
185, 116 CCA 12. 

22, Fuller v. Friedman, 135 Wash. 
116, 237 P 293. 

23. Del.—Anderson vy. 
ton, 22 Del. 485, 70 A 204, 

Ind.—Louisvile, etc., R. Co. v. Bo- 
land, 53 Ind. 398. 

Mich.—Williams v. Michigan Cent. 
R. Co., 2 Mich. 259, 55 AmD 59. 

Nebr.—Hunt v. Chicago, ete, R. 
Co., wee Nebr. 746, 146 NW 986. 

N. Y.—Lackawanna Steel 
Pioneer SS. Co., 
132 NYS 980. 


Wilming- 


SOleN 
148 App. Div. 465, 


Pa.—Mechtel v. Mahanoy City Bor- 
ough, 30 Pa. Super. § 

Tex.—St. Louis, ete, R. Co. v. 
Moss, (Civ. A.) 203 SW 777; Con- 
tinental Oilnete.) Coy yi Wristen, CCiv 
A.) 168 Sw 395. 

Ont.—Brace v. Union Forwarding 
Ce, .22) U.5€. QOB243; 

24. Hunt v. Chicago, ete., R. Co., 
95 Nebr. 746, 146 NW 986; Milton v. 
Hudson River Steam- Boat Comins 
N.Y. 210. 

25. U. S.—Little v. Hackett, 116 
U.S. 366,°6 SCt 391, 29 L. ed. 652 

Ariz. —Young Vv. Campbell, 20 Ariz. 
bly age P19, 20 Ariz. 355, 181 P 171. 

H.—Johnson v. Director-Gen. of 
da ge 81 N. H. 289, 125 A 147. 

Pa.—Davis v. Edmondson, 261 Pa. 
199, 104 A 682. 

Porto Rico.—Rodriguez v. 
Rico R:; 

Sin) 
TLS. C.rb82 63, 156 SE 679; Basler Vv. 
Ay cagpecgi R. Co., 59: SC 311, 87 SE 

Tex.—Alexander vy. Missouri, 
R. Co., (Civ. A.) 287 SW 153. 

“One cannot—nor can one standing 
in his stead—recover damages for 
an injury to the commission of which 
he has directly contributed. And it 
matters not whether that contribu- 
tion consists in his participation in 
the direct cause of the injury, or in 
his omission of duties which, if per- 
formed, would have prevented it. If 
his fault, whether of omission or 
commission, has been a proximate 
cause of the injury, he—as also one 
standing in his stead—is without 
remedy against another also ~ +s 
wrong.’ St. Louis, ete, R 
Dewees, 153 Fed. 56, 65, 82 OCA” 190: 

26. See statutory provisions; and 
infra § 538. 

27. Spl supra § 530. 


Porto 
ete., Co., 32 Porto Rico 386. 


etc., 


28. Si—New York, etc., R. Co. 
v. Thierer; 221 Fed. 571, 137 “CCA! 
295; Hart v. Northern Pac. R. Col; 


196 "Fed. 180, 116 CCA 12; Winfrey. v. 
Missouri, etc. R. VCo., 194 Fea. 808, 
114 CCA’ 218. 

Cal.—Steinberger v. California 
Electric Garage Co., 176 Cal. 386, 168 
P 570; Robinson vy. Western Pac. R. 
Co., 48 Cal, 409; Needham v. San 
Francisco, etc., R. Co., 37, Cal. 409; 
Gay v. Winter, 34 Cal. 153; Straten 


.v. Spencer, 52 Cal, A. 98, 197 P 540. 


Colo.—Koch v. Denver, 24 Colo. A. 
406, 1838 P 1119 

Conn,—Seabridge v. Poli, 98 Conn. 
20ti LLY Asa 

Fla.—Co- edo sg Sanitary Baking 

Vv. | Shields.) Tis Wa. 1110i0 7618S 

TMU, S. Express Co, v. McClus- 
key, 77 Ill. A. 56; Heimann v. Kin- 
nare, 78 Ill. <A. 184; Cicero, ete., St. 
R. Co. v. Snider, 72 Ill. A. 300. 

Ind.—Quinn v. Chicago, ete., R. 
Co., 162 Ind. 442, 70 NE 526; Indian- 
apolis v. Cook, 99 Ind. 10; Salem 
v. Goler, 76 Ind. 291; Indianapolis 
Traot., etc., Cos Vv. Crawley, 51. Ind. 
A. 357, 96 NE ene De Lon v. Kokomo 
City St. he "22 Ind. A. 377, 53 
NE 847. 

a SF etc., Co. 
Cooper, 164 Ky. 489, im SW 1034, 
LRAI1915E 336; Louisville, etc., 
Co. v. McCoy, 12 Ky. Op. 5. 

La.—Belle Alliance oe “8 Texas, 
etc.,. .R. (Co,,5125. ,bas,T171,: blo SS 46e 
19 AnnCas 1148. 

Me.—Ward vy. Maine Cent. R. Co., 
96 Me. 136, 51 A 947, 

Mass. Healey v. Perkins Mach. 
Co., 216 Mass, 15, 102 NE 944; Flet- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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It is not essential that such negligence should be 
the sole proximate cause of the injury ;?° it is suffi- 
cient if 1t forms part of the efficient cause of the 


cher v. Boston, etc., R. Co., 187 Mass. 
463, 73 NE 552, 105 AmSR 414. 
Mich.—Gibbard v. Cursan, 225 
Mich. 311, 196 NW 398. 
- Minn.—Kelly v. Theo. Hamm Brew- 
ing Co., 140 Minn. 371, 168 NW 181. 
Mo.—Bobos-v. Krey Packing Co., 
296 SW 157; Holwerson v. St. Louis, 
ete., R. Co., 157 Mo. 216, 57: SW 770, 
50 LRA 850; McNeil v. Missouri Pac. 
R. Co.,-(A.) 182 SW 762. 
N. H.—Murch v. Concord R. Corp., 
29 N. H. 9, 61 AmD 681. 
N. J.—Pennsylvania R. Co. V. 


Righter, 42 N. J. L. 180. 
N. Y.—Gonzales v. New York, etc., 
R. Co., 38 N. .Y. 440, 98 AmD _ 58; 


Owen v. Hudson River R. Co., 35 N. 
Y. 516 [aff 20 N. Y. Super. 329]; 
Williams v. Syracuse Iron Works, 31 
Hun 392; Bunn v. Delaware, etc., R. 
Co., 6 Hun 303; Keese v. New York, 
etce., R. Co., 67 Barb. 205; Sheffield 
v. Rochester, ete., R. Co., 21 Barb. 
339: Delafield y. Union Ferry Co., 23 
N. Y. Super. 216. 

N. GC. —Fulcher v Pine Lumber Co., 
191 N. C. 408, 182 SE 9; McLeod v. 
Lemons, 185 N. C. 610, 117 SE 562. 

Oh.—Chesrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94; Rogers v. Ziegler, 
21 Oh. A. 186, 152 NE 781. 

Okl.—Hailey-Ola Coal Co, v._Mor- 
gan, 39 Okl. 71, 134 P 29; St. Louis, 
ete., R. Co. v. Elsing, 37 Okl. 333, 132 
P 483. 

Pa.—Oil City Fuel Supply Co. v. 
Boundy; 122 Pa. 449, 15 A 865; Monon- 
gahela City v. Fischer, 111 Pa. 9, 2 
A 87, 56 AmR 241; O’Brien v. Phila- 
delphia, etc., R. Co.. 3 Phila. 76. 

Porto Rico.—Morales v. San Juan 
Light, etc., Co. 4 Porto Rico Fed. 
361. 

Ss. C—McLean v. Atlantic Coast 
Line R. Co., 81 S. C. 100, 61 SE 900, 
1071, 128 AmSR 892, 18 LRANS 763; 
Cooper v. Georgia, etc., R. Co., 56 S. 
Cc. 91, 34 SE 16. 

Tenn.—Bejach v. Colby, 141 Tenn. 
686, 214 SW 869; Memphis Cons. Gas, 
etc., Co. v. Simpson, 109 SW 1155; 
Memphis St. R. Co. v. Haynes, 112 
Tenn. 712, 81 SW 374. 

Tex.—Alexander v. Missouri, etc., 
R. Co., (Civ. A.) 287 SW 1538; St. 
Louis, etc., R. Co. v. Moss, (Civ. A.) 
203 SW 1777; International, etc. R. 
Co. v. McCrary, 63 Tex. Civ. A. 1, 131 
Sw 1162; Bennett v. Missouri, etc., R. 
Co., 11 Tex. Civ. A. 423, 32 SW 834. 

Vt.—Bianchi v. Millar, 94 Vt. 378, 
111 A 524; LaFlam v. Missisquoi 
Pulp Co., 74 Vt. 125, 52 A 526. 

Wis.—Baraboo y. Excelsior Cream- 
ery Co., 171 Wis. -242, 177 NW 36; 
Mauch v. Hartford, 112 Wis. 40, 87 
NW 816; Cunningham v. Lyness, 22 
Wis. 245; Potter v. Chicago, etc., R. 
Co., 24 Wis. 372, 94 AmD 548; Rothe 
vy. Milwaukee R. Co., 21 Wis. 256; 
Achtenhagen v. Watertown, 18 Wis. 
331, 84 AmD 769; Spencer v. Milwau- 
kee, etc., R. Co., 17 Wis. 487, 84 AmD 


158. 

Eng.—Hawkins v. Cooper, 8 C. & P. 
473, 34 ECL 842. .- 
“The principle is too well settled 
to require the citation of authorities 
that where a plaintiff either by act 
or omission fails to use the precau- 
tions for his safety which ordinary 
prudence requires, and such failure 
contributes in_-any degree directly to 
eause the injury of which he com- 
plains, he cannot recover. In such 
case the law does not deal with de- 
grees of negligence.” Healey v. Per- 
kins Mach. Co., 216 Mass. 75, 78, 102 
NE 944. 
[a] Rule applied.—Proprietor of 
saloon having trapdoor or hatchway 
to basement, not guarded for protec- 
tion of employees, as required by 
Gen. St. (1913) § 3873, who was in- 
jured by falling through it after it 
had been negligently left open by de- 
fendant’s servant while delivering 
beer, could not recover, as her own 
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failure to comply with statute was a 
proximate cause of injury. Kelly v. 
Theo. Hamm Brewing Co., 140 Minn. 
371, 168. NW 181. 

29. U. S.—Chicago, etc, R. Co. v. 
Baldwin, 164 Fed. 826, 90 CCA 630; 
Kansas City Southern R. Co. v. 
Prunty, 133 Fed. 13, 66 CCA 163 [cer- 
tiorari den 197 U. S. 623, 25 SCt 799, 
49 L. ed. 911]. 

Ala.—North Birmingham St. R. Co. 
v. Calderwood, 89 Ala. 247, 7 S 360, 
18 AmSR 105; Western R,’ Co. v. 
Sistrunk, 85 Ala. 352,°5 S. 79. 

Ariz.—Young vy, Campbell, 20 Ariz. 
THEATER. 9: 

Ark.—Curtis v. St. Louis, etc., R. 
Cost 96> Arks 394,031 “SW 9475134 
LRANS 466, AnnCas1912B 685. 

Cal.—Straten v. Spencer, 52 Cal. A. 
98, 197 P 540. 

Conn.—Seabridge v. Poli, 98 Conn. 
297, 119 A 214; Walker v. New Haven 
Hotel Co., 95 Conn. 231, 111 A 59. 

Del.—Freeman v. Wilmington, etc., 
Tract. Co., 26 Del. 107, 80 A 1001; 
Elliott v. Wilmington City R. Co., 22 
Del. 570, 73 A 1040. 

Fla.—Co-operative Sanitary Baking 
Co. v. Shields, 71 Fla. 110, 70 S 934. 

Ga.—Hicks v. Southern R. Co., 23 
Ga. A. 594, 99 SE 218. ’ 

Ida.—Rippetoe v. Feely, 20 Ida. 619, 
119 P 465. 

Ill.—Herath v. Elgin, etc., R. Co., 
149 Tll. A. 268; Chicago, etc., R. Co. 
v. Scranton, 78 Ill. A. 230. 

Ind.—Inland Steel Co. v. King, 184 
Ind. 294, 110 NE 62; Lafayette, etc., 
R. Co. v. Huffman, 28  Ind.-.287, (92 
AmD 318; Vandalia R. Co. v. Fry, 70 
Ind. A. 85, 123 NE 124. 

Iowa.—Towberman v. Des Moines 
City R. Co., 202 Iowa 1299, 211 NW 
854; Bird v, Hart-Parr Co., 165 Iowa 
542, 146 NW 74; Spencer v, Illinois 
Cent. R. Co., 29 Iowa 55; McAunich 
Vv. Bebe tua: etc., R. Co., 20 Iowa 
338. 

Kan.—Lewis v. Barton Salt Co., 82 
Kan. 163, 107 P 783. 

Ky.—Illinois Cent. R. Co. v. Bo- 
zarth, 212 Ky. 426, 279 SW 636; Smith 
v. Ford Motor Co,, 202 Ky. 706, 261 
SW 245; Harlan v. Parsons, 202- Ky. 
358, 259 SW 717; Louisville, etc, R. 
Co. v. Clark, 105 Ky. 571, 49 SW 323, 
20 KyL 1375. 

La,—Borell v. Cumberland Tel., 
etce., Co., 13838 La. 630, 68 S 247, LRA 
1916D 1064. 

Ro Co. 4, 


Md.—Philadelphia, 
Stebbing, 62 Md. 504, 

Mich.—Hutton v. Michigan R. Co., 
220:Mich, 1, 189 NW 884. 1 

Minn.—Blume v. Chicago, etc., R. 
Co., 133 Minn. 348, 158 NW 418, Ann 
Cas1918D 297. 

Mo.—Newcomb v. New York Cent., 
etc., R. Co., 169 Mo. 409, 69 SW 348; 
Pim v. St. Louis Transit Co., 108 Mo. 
A. 713, 84 SW 155; Hanheide v. St. 
Louis Transit Co., 104 Mo. A. 323, 78 
SW 820. 

Nebr.—-McGahey v. Citizens’ R. 
Co., 88 Nebr. 218, 129 NW 293. 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. C.—Fulcher v. Pine Lumber Co., 
191 N. C. 408, 432 SE 9; West Constr. 
Co. v. Atlantic Coast Line R. Co., 184 
N.C. 179, 113 SE 672; Lea v,. South- 
ern Public Utilities Co., 176 N. C. 511, 
97 SE 492; Hamilton v. Hines Bros. 
Lumber Co., 160 N. C. 47, 75 SE 1087; 
Smith’ v. Norfolk, ‘etc., R. Co., 145 
N. C. 98, 58 SE 799, 122 AmSR: 423; 
Doggett v. Richmond, ete., R. Co., 78 
N. C. 305. : 

N. D.—Anderson v. Jacobson, 42 N. 
D. 87, 172 NW 64. ; 

Okl.—Hailey-Ola Coal Co. v. Mor- 
gan; 39 Ok 71; 184. P29. 

S. C.—Cooper v. Georgia, etc., R. 
Cow 56, .Siy Ce 815.34 SE 16. 

Tex.—Alexander v. ‘Missouri, etc., 
R. Co., (Civ. A.) 287 SW 153; Payne 
v. Kindel, (Civ. A.) 239 SW 1011; St. 
Louis, etc., R. Co. v. Moss, (Civ. A.) 


etc., 
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' Injury,°° or is a cause, or one of the causes, without 
which the injury would not have occurred.*1 
law will not attempt to measure the degree of con- 


The 


#08 ef ie Feille v. San Antonio 
rac 03; Mex Cive 7A... 541, 
SW 367. reine 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860. 

Ont.—Herron yv. Toronto R. Co., 28 
Ont. L. 59, 11 DomLR 697, 15 CanR 
Cas 373. 

“Contributory negligence on the 
part of plaintiff ...is held to bar 
recovery of damages resulting from 
the negligence of defendant if such 
contributory negligence concurs with 
the negligence of defendant, as a 
proximate cause of the injury. It 
implies ex vi termini that the negli- 
gence of defendant is.a cause of the 
injury.” Fulcher v. Pine Lumber Co., 
191 N.C. 408, 411, 132 SE-9. 

30, Vandalia R. Co. v. Fry, 70 Ind. 
A. 85, 123 NE 124. See cases supra 
note 29. 

31. U. S.—Collins v. Davidson, 19 
Fed. 83; Sunney v. Holt, 15 Fed. 880. 

Ala.—Stowers v. Dwight Mfg. Co., 
202 Ala. 252, 80 S 90: Southern R. Co. 
v. Harrington, 166 Ala. 630, 52'S’ 57; 
139 AmSR 59; McDonald vy. Mont- 
eousery St. R. Co., 110 Ala. 161, 20 § 


Ark.—Curtis v. St. Louis, CC apkts 


Co., 96 Ark, 394, 131 SW 94 
LRANS 466, Ann@asi912B 685." ° 
Colo.—Colorado, etc., R. Co. v. Rey- 
nolds, 51 Colo. 231, 116 P 1048; Kent 
Mfg. Co. v. Zimmerman, 48 Colo. 388, 
110.P 187; Colorado Cent. R. Co. v. 
eee pies ko Colo. 197. ; 
a.—Rippetoe v. Feel 
619, 119 P 465. a RO US its 
-—Wabash R. Co. y. Warr 
TAS. 72. Eee ar 
Ind.—Evansville, ete, R. Co. v. 
Duncan, 28 Ind. 441, 92 AmD 322: 
Jeffersonville R. Co. v. Swift, 26 Ind’ 
459; Toledo, etc., R. Co. v. Bevin. 26 
Ind. 443; Jeffersonville R. Co. v. Hen- 
dricks, 26 Ind. 228; Toledo, etc., R. 
Co. v..Goddard, 25 Ind. 185: Indian- 
aoe ee ao af Qalene, 22 Ind. 
; Toledo, etc., pCO. Ve 
18 Ind. 215. ey 
Ind. T.—Atoka Coal, etc., Co. v. 
eased Ind. oaae 104 SW 555 [rev 
on other grounds 170 Fed. 
CoATenel d. 584, 95 
Iowa.—Johnson v. Plymouth Gyp- 
sum Plaster Co., 174 Iowa 498, 156 
NW 721. 


Kan.—St. Louis, ete, R. Go. v. 
Stevens, 3 Kan. A. 176, 43 P. 434, 

Ky.—Smith v. Ford Motor Co., 202 
Ky. 706, 261 SW 245; Mann vy, Hen- 
derson, 154 Ky. 154, 156 SW 1063; 
Chesapeake, etc., R. Co. v. Conley, 136 
Ky. 601, 124 SW 861; South Coving- 
ton, etc., R. Co. vy, Nelson, 89 SW 200, 
28 KyL 287; Harper v. Kopp, 73 SW 
1127, 24 KyL 2342; Louisville, etc., 
R. Co. v. McCoy, 12 Ky: Op. 385. 

La.—Belle Alliance Co. v. Texas,, 
etc., R. Co.,' 125 La, 777, 51 S 846, 19 
AnnCas 1143; Sutton v. Lee Logging 
Co., 121 La. 557, 46 S 649; Woods vy. 
Jones, 34 La. Ann. 1086. 

Md.—Baltimore Cons. R. Co. v. Rif- 
cowitz, 89 Md. 338, 43 A 762; Balti- 
more, etc., R, Co. v. Kean, 65 Md. 394, 
5 AY 3825. 

Mo.—Pim v. St. Louis Transit Co., 
108 Mo. A. 713, 84 SW 155. 

N. H.—Murch v. Concord R, Corp., 
29 N. H. 9, 61 AmD 681. 

N. J.—New Jersey Express Co. v: 
Nichols, 33 N. J. L. 434, 97 AmD 722; 
Runyon v. Central R. Co., 25 N. J, L. 
556; Central R. Co. v. Moore, 24 N. J. 
L. 824; Moore v. Central R. Co., 24 
N. J. L. 268. 

N. Y.—Button v, Hudson River R. 
Co., 18 N. Y. 248; Brooks y. Buffalo, 
etc., R. Co., 25 Barb. 600 [aff 1 Abb. 
Dec. 211, 27 Barb. 532 note]; Owen v.., 
Hudson River R. Co., 15 N. Y, Super. - 
374; Thomas v. Kenyon, 1 Daly 132; 
Clark v. Kirwan, 4 E. D. Smith 21. 

N. C.—West: Constr. Co. v. Atlantic 
Coast Line R. Co., 184 N. C. 179, 113. 
SE 672. oe 
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tribution.?2 


to bar recovery, that 
tially,’ ’°* or 
extent,’’> or 


plained of.°7 


‘essentially’? 


If negligence for which plaintiff is 
responsible contributes as a proximate cause to the 
injury complained of,?* it is not necessary, in order 
it contribute 
‘“‘materially,’’%> or ‘‘to an appreciable 
to the 
These, and similar expressions are 
sometimes used, however, to distinguish the proxi- 
mate from the remote cause of the injury.*§ 
negligence for which plaintiff is responsible need 


NEGLIGENCE 


‘substan- 


injury ¢om- 


The 


not have been a more proximate cause than defend- 


N. D.—Anderson vy. Jacobson, 42 N, 
D. 8%, 172 NW 64. 

eke <CO; 
Terry, 8,Oh.,St. 570. 


Oh. “Cleveland, Vv. 
Pa.—King v. Lehigh Valley R. Co., 


245 Pa, 25, 91 A 214; Lehigh Valley 
svi be v. Greiner, 113 Pa. 600, 6 A 


S. C.—McLean vy. Atlantic Coast 
Line R. Co., 81 S. C. 100, 61 SE 900, 
1071, 128 AmSR 892, 18 LRANS 763. 

Tenn.—Grig sby v. Bratton, 128 
Tenn. 597, 163 Sw 804, 

Tex.—International, ete., R. Co. v. 
Ormond, 64 Tex. 485; Alexander v. 
Missouri, ete., R, Co., (Civ. A.) 287 
SW 153; Neal vy. Northern Texas 
rack, Co. (Cive A.) 258) SW. 80s 
Houston Belt, etc., R. Co. v. Rucker, 
(Civ. A.) £67 SW 301; Gulf, etc., R: 
Co. v. Danshank, 6 Tex, Civ. A. 385) 
25 SW 295; Campbell v.. McCoy, 3 
Tex. Civ. A. 298, 23 SW 34. 


Utah.—Davis v. Denver, ete, R. 
Co., 45 Utah 1, 142 P 705. 
Wis. —Lehman y. Chicago, etc., R. 


Co., 140 Wis. 497, 122 NW 1059. 

Eng.—The Vera Cruz;ji9 PED. “88s 
Witherley v. Regent’s Canal Co., 13 
C. B. N. S. 2, 104 ECL 2, 142 Reprint 
1041-.Duft, vy. Warman; .5; 6:48) Ni iS. 
573, "94 ECL 573, 141 Reprint 231; 
Doyle v. Kinahan, 17 Wkly. Rep. 679. 

Ont.—Smith v. Welland, 50 Ont, L: 
252, 64 DomLR 349. 

32. Del.—Gatta v. Philadelphia, 
ete. BR, Coy 2, Dele” Sblin 837A G7 883 
Coyle v. People’s R. Co., 23 Del. 454, 
80 A 6388; Elliott v. Wilmington City 
R. Co., 22 Del. 570, 73 A 1040; Col- 
bourn vy. Wilmington, 20 Del. 443, 56 
A 605; Brown v. Wilmington City Ri 
Co., 17 Del. 332, 40 A 936. 

Mass.—Healey vy. Perkins Mach. 


Co., 216 Mass. 75, 102 NE 944. 
N. J.—Pennsylvania R.. Co. v. 
Righter, 42 N. J. L. 180; New Jer- 


sey Express Co. v. Nichols, 33 N. J. 
L. 434, 97 AmD 722 

N. Y.—Anderson v. Metropolitan 
St. R. Co., 30 Misc. 104, 61 NYS 899. 

Pa.— Weaver v. Pennsylvania R. 
Co., 212 Pa. 622, 61) Ay 1117+ Long. iw, 
Milford Tp., 137 Pa. 122, 20 A 425. 

33. Necessity for proximate con- 
tribution to injury see supra § 528. 

34. Banning v. Chicago, etc., R. 
Co., 89 Iowa 74, 56 NW 277. 

35. Cicero, etc., R. Co. v. Snider, 
72 Till, A. 300; Chicago City R. Co.-v. 
Canevin, 72 Ill. A. 81; Banning v. Chi- 
cago, etc., R. Co., 89 Iowa 74, 56 NW 
277; Mattimore v. Hrie, 144 Pa. 14, 
22 A 817; Oil City Fuel Supply Co. 
v. Boundy, 122 Pa. 449, 15 A 865; 
Monongahela City v. Fischer, 111 Pa. 
9, 2 A 87, 56 AmR 241, 

36. Erie Tel., etc., 
82 Tex. 89, 17 SW 331. 


Co. v. Grimes, 


37. Oil City Fuel Supply Co. v. 
EE OY 122 Pa. 449, 15 A 865, 

38. See supra § 528. 

39. Parramore v. Denver, ete., R. 
Co; 5 HH. -C2d). 791 2: Atchison, etc., che 
Co.’ v, Merchants’ Live Stock Co., 293 


Fed. 987; Miller v. Canadian Northern 
R. Co., 281 Fed. 664; Marshall v. 
Hines, 271 Fed. 165; Chicago, etc., R. 
Co. v. Bennett, 181 Fed. 799, 104 CCA 
309; Gilbert v. Burlington, etc., R. 
Co., 128 Fed. 529, 63 CCA 27; Gilbert 
Ve Chicago, ete., R. Co; 4123 Fed. 832 
[aff 128 Fed. 529, 63 CCA 27]; Pyle 
v. Clark, 79 Fed. 744, 25 CCA 190; 
St. Louis, etc., R. Co. v. Long, del 


OK]. 277,187 SP ot56;> AnnCasl915C 
432; Memphis Cons. Gas, etc., Co. v. 
Simpson, (Tenn.) 109 SW 1155; Koons 
v. Rook, (Tex. Commn, A.) 295 SW 
592 [aff (Civ. A.) 289 SW 1077]. 
“Tt is, however, the general rule 
of law that one whose negligence 
directly contributes to his injury can- 
not recover damages of another 
whose negligence substantially con- 
tributes to cause it, even though the 
carelessness of the latter was the 


/more proximate or the more effective 


cause of it.’ Atchison, etce., R. Co. 
v. Merchants’ Live Stock Co., 293 Fed. 
987, 990. 
40. Ala.—Birmingham R. Light, 
one oe v. Bynum, 139 Ala. 389, 36 
7 


Cae. Steinberger v. 
Electric Garage Co., 176 Cal. 386, 168 
P 570; Straten v. Spencer, 52 Cal. A, 
98,197 P 540. 

Ga.—Hines y. Evitt, 25 Ga. A. 606, 
103 SE 865. 

Ill.—Lindberg v. Chicago City R. 
Coss 83/ TI VAs, £33; 


California 


Ind.—Louisville, ete, R. Co. v. 
Shanks, 94 Ind. 598. 
Ky.—Louisville, ete., R. Co. v. Mc- 


Coy, 12 Ky. Op. 385. 

La.—Gibbons v. New Orleans Ter- 
minal Co., 1 La, A. 371 [aff 159 La. 
347, 105 S 367]. 

Mich.—Benedict v. Port Huron, 124 
Mich. 600, 83 NW 614. 

Mo.—Newcomb v. New York Cent., 
ete., R. Co., 169 Mo. 409, 69 SW 348; 
McNeil v. Missouri Pac. R. Co., (A.) 
182 SW 762; Rogers v. Tegarden 
Packing Co., 185 Mo. A. 99, 170 SW 


675; Newton v. Wabash R. Co., 152 
Mo. A, 167, 132 SW 1195, 
J.—Pennsylvania Re GEO. PVs 


N. 
Righter, 42 N. J. L. 180. 
N. Y.—Wilds v. Hudson River R. 
Co., 24. N. Y. 430. 
Okl.—Hailey-Ola Coal Co. v. Mor- 
gan, 39 Okl. 71, 134 P29. 
. Tenn.—Bejach v. Colby, 141 Tenn. 
686, 214 SW 869; Memphis Cons. Gas, 


etc., Co. v. Simpson, 109 SW 1155; 
Memphis St. R. Co. v. Haynes, 112 
Tenn, 712, 81 SW 3874. 

Tex.—St. Louis Southwestern R. 
Co. v. Arnold, 39 Tex. Civ. A. 161,° 87 
SW. 173. 

Wis.—Baraboo y. Excelsior Cream- 
ery 'Co., 171 Wis,..242, 177 NW 36; 
Bolin v, Chicago, etc., R. Co., 108 


Wis. 333, 84 NW 446, 81 AmSR 911. 

“In case of an injury proximately 
caused by want of ordinary care on 
both sides, however slight such want 
of care may be on the part of the 
injured party, in the law it is dam- 
num absque_ injuria.’’ Hailey-Ola 
Coal Co. v. Morgan, 39 Okl. 71, 74, 
134 P29. 

41. Contributory negligence as a 
defense to actions founded on viola- 
tion of statute requiring warning sig- 
nals of the approach of trains to 
highway crossings see Railroads [33 
Cyc 991 et seq]. 

42. See infra § 538. 

43. See supra § 530. 

Breach of statutory duty as willful 
or wanton conduct see supra § 48. 


44. U.S.—Hayes v. Michigan Cent. 
R.. Co., “Wa Dy 8. 3228374 SCt369) (28 
L. ed. 410; Frank vy. Suthon, 159 
Fed. 174. 


Ariz.—Young v. Campbell, 20 Ariz. 
efaless Uri gan Pa ite 


-ant’s negligence.®® 
negligence is slight as compared with the negligence 
for which defendant is responsible.*° 

[§ 532] c. Actions Founded on Breach of Stat- 
ute or Ordinance.*? 
statutory provision,‘? and subject to the general 
exceptions heretofore noted,*? contributory negli- 
gence will defeat recovery, even though the negli- 
gent act of defendant consisted in the violation of 
a statute or ordinance,** and even though such vio- 


And it is immaterial that such 


In the absence of a contrary 


Ark.—Curtis v. St. Louis, etc, R. 
Co., 96 Ark. 394, 131 SW 947, 34 
LRANS 466, AnnCasi1912B 685; John- 
son vy. Mammoth Vein Coal Co., 88 
Ark. 248, 114 SW 722, 123 SW 1180, 
19 LRANS 646. 

Cal.—Mora v. Favilla, 186 Cal. 199, 
199 P17; McKune y. Santa Clara Val- 
ley Mill, etc., Co., 110 Cal. 480, 42 
P 980, 

Colo.—Victor Coal Co. v. Muir, 20 
Colo. 320, 38 P 3878, 46; AmSR 299, 
26 LRA 435; Platte, etc., Canal, etc., 
Co. v. Dowell, 17 Colo. 376, 30 P 68. 

Del.—Shockley vy. McCullough, 25 
Del, 504, 82 A 144, 

D. C.—Ewing v. Chase, 37 App. 53; 
Capital Tract, Co. v. Apple, 34 App. 
559; 

Fla.—Key West Electric Co. v. Al- 
bury, 109 S 228. 

Ill.—Browne y. Siegel, 191 Ill. 226, 
60 NE 815; Kaber v. Borland, 201 
Ts As 616) O’Donnell v. Riter-Conley 
Mfg. Co., 124 Ill. A. 544. Contra 
Hearst’s Chicago American v. Spiss, 
DLT VEIL CAL 436; 

Ind.—Cleveland, ete. R. Co. 
Tauer, 176 Ind. 621, 96. NE 758, 760, 
39 LRANS 20» «feitineye i; Nickey v. 
Steusler, 164 Ind. 189, 73 NE 117; 
Gartin v. Meredith, 153 Ind. 16, 53 
NE 936; Union Tract. Co. v. Muncie, 
80 Ind. A. 260, 133 NE 160; Steiert 
v. Coulter, 54 Ind. A. 643, 102 NE 113, 
103 NE 117; Cole v. Searfoss, 49 Ind. 
A. 334, 97 NE 345. 

Kan.—Williams v. Iola Electric R. 
Co., 102 Kan. 268, 170 P 397; Mark- 
linger v. Union Pac. R. Co., 95 Kan. 
69, 147 P 1132, 

La.—Lapouyade v. New Orleans R., 
etc., Co., 138 La. 237, 70 S 110; Lopes 
v. Sahuque, 114 La. 1004, 38 S 810. 

Me.—Wadsworth vy. Marshall, 88 
Me. 2638, 34 A 30, 32 LRA 588. 

Mass.—Amiot v. Foster, 213 Mass. 
573, 100 NE 1007; Berdos v. Tremont, 
ete., Mills, 209 Mass. 489, 95 NE 876, 
AnnCasi1912B 797; Taylor v. Carew 
Mfg. Co., 143 Mass, 470, 10 NE 308, 

Mich.—Rouse vy. Michigan United 
R. Co,;.158 Mich. 109, 122: NW 532. 


Minn.—Schaar  v. Conforth, 128 
Minn. 460, 151 NW 275. 
Nebr.—Vanderveer vy. Moran, 79 


Nebr. 431, 112 NW 581. 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. H.—Hanscombe vy. Goodale, 81 
N. ee eo, 124 A 458. 

Y.—Gombert v. McKay, 201 N. 
Yr Nir, 94 NE 186, 42 LRANS 1234; 
McRickard Vv. Flint, D4 SN oN Sea oe 
21 NE 153; Nugent v. Vanderveer, 38 
Hun 487, 39 Hun 322. 

N. D.—Morrison v. Lee, 22 N. D. 
251, 188 NW 548, 550, 38 LRANS 412 
[cit Cyc]. 

Okl.—McAlester-Edwards Coal Co. 
vy. Hoffar, 66 Okl. 36, 166 P 740. 
ay pean es v. Bland, 77 Pa. Super. 

R. I.—O’Donnell v. Providence, ete., 
RRC: Gory ie 2 Lal 

Tex.—Burnett v. Ft. Worth Light, 
ete;, Co,,) 102 "Tex:. 31.112 (Sw, -1040% 
19 LRANS 504. 

Vt.—Kilpatrick v. Grand Trunk R. 
Co., 72 Vt. 2638, 47 A 827, 82 AmSR 
937; Noyes v. Morristown, La Viwaooes 


Wash. —FEbling v. Nielsen, 109 
Wash. 355, 186 P 887. 
Wis.—Ludke v. Burck, 160 Wis. 


440, 152 NW 190, LRA1915D 968; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 532-533] 


lation is held to be negligence per se.4® It has been 
held that the defense of volenti non fit injuria, as 
distinguished from the defense of contributory neg- 
ligence, is not applicable where the injury arises 
from a breach of a duty imposed by statute.*%*® 


Brown v. Chicago, ete, R. Co., 109 
Wis. 384, 85 NW 271. 
Eng.— Caswell v. Worth, 5 HE. & B. 
849, 85 ECL 849, -119 Reprint 697. 
Man.—Street v. Canadian Pac, R. 
Co., 18 Man. 334, 9 WestLR 558. 
Ont.—Deyo ¥. Kingston, ete, R. 
Co., 8 Ont. L. 588, 4 OntWR 182. 
“The violation of an ordinance does 
not necessarily carry with it the 
abrogation of the application to par- 
ticular cases of the rules of contribu- 
tory negligence, or other: questions 
affecting defensively the liability of 
the defendant for damages.” Lopes 
et ieee loo 114 La. 1004,.1005, 38 S 


“To entitle the plaintiff to recover, 
the cause of the injury must be the 
negligence of the defendant and that 
only. He is entitled to no relief if 
the injuries resulted from negligence 
of his own combined with that of the 
defendant. The rule is the same 
whether the negligence is by the 
common law or Statutory. The neg- 
ligence of the statutory duty may 
involve the person guilty thereof in 
penalties, yet the law will not allow 
the injured person to recover because 
he himself contributes to the _ in- 
jury.’ Kilpatrick v. Grand Trunk R. 


Co.,. 12° Vit. 263,267, 47 A 827, 82 
AmSR 939. 
45. Ariz.—Young vy. Campbell, 20 


Ariz. As 1 OF 

Minn. ” Schutt v- Adair, 99 Minn. 
7, 108 NW 811. 

Mo.—Grossman y. Wells, 314 Mo. 
158, 282°;SW 710; Gubernick v. United 
R. Cos., 217 SW 33; Newcomb v. New 
York Cent., etc.,.R.-Co.,.169 Mo. 409, 
69 SW 348; Payne v. Chicago, etc., R. 
Co., 129 Mo. 405, 31 SW 885. 

Mont.—Jackson v. Lomas, 60 Mont. 
8, 198 P 434. 

N. Y.—Willy v. Mulledy, 78 N. Y. 
ke 34 AmR 536 

D.—Morrison v. Lee, 22 N. D. 
251, "133 NW 548, 550, 38 LRANS 412 
[cit Cyc]. 

Oh.—Fagins v. Bloch Realty Co., 
25 Oh. Cir. Ct, N. S. 122. 

Or.—Myrtle Point -Transp. Co. v. 
Port of Coquille River, 86 Or. 311, 
168 P 625. 

Tenn.—Queen v. Dayton Coal, etc., 
Co., 95 Tenn, 458, 32 SW _ 460, 49 
AmSR 935, 30 LRA 82; Griffin v. 
Dickerson, 4 Tenn, Civ. A. 409. 

Tex.—Burnett v. Ft. Worth Light, 
ete., Co., 102 Tex=31,°112 SW 1040, 
t9 LRANS 504; Alexander v. Mis- 
souri, etce., R. Co., (Civ. A.) 287 SW 
153; Galveston Land, etc., Co. Vv. 
Pracker, 3 Tex. Civ. A. 261, 22 SW 
830. 

Wis.—Du Rocher v. Teutonia Mo- 
tor Car Co., 188 Wis. 208, 205 NW 
921, 42 ALR 1094; Holum v. Chicago, 
etc., R. Co., 80 Wis. 299, 50 NW 99. 

“We deem it well settled that, 
while a violation of a statutory duty 
may constitute negligence per se and 
actionable in case of resultant injury, 
yet statutes imposing such duties do 
not abrogate the defense of contribu- 
tory negligence, unless the legisla- 
tive intention so to do is clearly 
evinced in such statute.” Morrison 
Vv. ‘Lee, 22. N.. Ds 251," 255, '133 (NW 
548, 38 LRANS 412. 

[a] Illustration. — St. (1925) §§ 
101.07, 101.01(11), imposing on em- 
ployers or owners of public buildings 
eertain duties and obligations, do not 
eliminate the defense of contributory 
negligence, and the public and fre- 
quenters of a public building are un- 
der an obligation still to exercise 
ordinary care for their own safety. 
Du Rocher vy. Teutonia Motor Car 
€o., 188 Wis. 208, 205 NW 921, 42 
ALR 1094. 

46-48. Greer v. Mulmur Tp., 50 
ag -L, 259, [1926] 4 DomLR 132.. 


NEGLIGENCE 


Doctrine of incurred risk, assump- 
tion of vem etc., as a defense see 
infra § 600 

49. What’ constitutes willful or 
wanton conduct see supra §§ 40—49. 

50. Ala.—Giardina v. Stagg, 214 
Ala. 301, 107 S 857; Boyette v. Brad- 
ley, 211 Ala. 370,'100 S 647; Davis 
v. Smitherman, 209 Ala. 244, 96_S 
208; Cargall v. Riley, 209 Ala. 183, 
95 S 821; Crescent Motor Co. v. 
Stone, 208 “Ala. 137, 94 S 78; Alabama 
Power Co. v. Conine, 207 Ala. 435; °93 
S 22; Alabama Power Core ‘Armour, 
207 Ala. 15, 92 S 111; Alabama Power 
Colzrv. Brown, 205 Ala. 167, 87 S 608; 
Montevallo Min, Costiv: Underwood, 
202 Ala. 59, 79 S 453; Seaboard Air 
Line R. Co. vy. Laney, 199 Ala. 654, 
75 S 15; Southern R. Co. vy. Fricks, 
196 Ala. 61, 71 S 701; Brown v. Ala- 
bama Great Southern Ri Gos 199" Adar 
500,°67: S 702; Empire Coal Co. v. 
Martin, 190 Ala. 169, 67 S 435; Car- 
lisle v. Central of Georgia R. Co., 183 
Alae"V955" 6.2). S215 9.3 Birmingham RS 
etc., Co. v. Fisher, 173 Ala. 623, 55 8 
995; Alabama Western R. Co. v. Wal- 
lace, 170 Ala. 584, 54 S 533; Birming- 
ham R.; ete., Co. v. Selhorst, 165 Ala. 
475, 51s 5685 Southern R. Co. v. 
Hyde, 164 Ala. 162, 51 S 368; 
Birmingham R., ete., Co. v. Jung, 161 
Ala. 461, 49 S 434, 18 AnnCas 557; 
Suell v. ‘Derricott, 161 Ala. 259, 49 S 
895, 23 LRANS 996, 18 AnnCas 636; 
Anniston Blectric, ete., Co. v. Rosen, 


159 Ala. 195, 48:°'S 798, 133 AmSR 
32; Birmingham R., etc., Co. v. Hag- 
gard, 155 Ala. 3438, 46 S 519; Kelly 


v. Louisville, ete., R. Co., 154 Ala. 
573, 45 S 906; Louisville, etc., R. 
Co. v. Perkins 152 Ala. 133, 44 S 602; 
Birmingham R., etc., Co. v. Brown, 
152 Ala. 115, 44 S 572; Duncan v. St. 
Louis, ete.,, R. Co., 152 Ala. 118, 44 
S 418; Southern R. Co. v. Yancey, 141 
Ala. 246, 37 S 341; Louisville, etc., 
R. Co. v. Orr, 121 Ala. 489, 26 S 35; 
Frazer v. South, etc., Alabama R. 
Co,, 81 Ala. 185, 1 S 85, 60 AmR 145; 
Central of Georgia R. Co. v. Pruden, 
21 Ala. A, 281, 107 S 716; McVoy 
v. Chassin, 17 Ala. A. 646, 88 S 29; 
Blalack v. Blacksher, 11 Ala. A. 5465, 
66 S 863; Taxicab, etc., Co. v. Caba- 
niss, 9 Ala. A, 549, 63 S 774; Birming- 
ham R., 
A. 359, 57 S 404. 
Ariz—Southern Pac. R. Co. v. 
Svensden, 13 Ariz. 111, 108 P 262. 
Ark.—Shinn v. Smith, 80 Ark. 321, 


97 SW 52. 
Cal.—Tognazzini v. Freeman, 18 
Cal. A. 468, 123 P 540; Kramm v. 


Stockton Electric R. Co., 10 Cal. A. 
271, 101 P 914. 

Colo. — Montgomery v. Colorado 
Springs, etc., R. Co., 50 Colo. 210, 114 
P. 669. 

Conn.—Simenauskas vy. Connecticut 
Co., 102 Conn. 676, 129 A 790; Nehr- 
ing v. Connecticut Co., 86 Conn. 109, 
84 A 301, 524, 45 LRANS 896, 902. 

Fla:—Florida R. Co. vy. Dorsey, 59 
Fla. 260, 52 S 968. 

Ga.—Fairburn, etc., R., ete., Co. v. 
Latham, 26 Ga. A. 698, 107 "SE 88; 
Southern R. Co... v. Wiley, 9 Ga. AL 
249, 71 SE 11; Central of Georgia R. 
Co. v. Moore, 5 Ga. A. 562, 63 SE 642. 

Tll.—Rost v. Noble, 316 LL, Sb, 
147 NE 258: Walldren Express, etc., 
Co. v. Krug, 291 Ill. 472, 126 NE 97; 
Heidenreich vy. Bremner, 260 Ill. 439, 
103 NE 275;. Illinois Cent. R. Co. v. 
Leiner, 202 Ill. 624, 67 NE 398, 95 
AmSR 266; Wabash R. Co. v. Speer, 
156 Ill. 244, 40 NE 835; Lake Shore, 


etc., R. Co. v. Bodemer, 139 Ill. 596, 
29 NE 692, 32 AmSR 218; Illinois 
Cent. R. Co. Vv. Hutchinson, 47 Ill. 


408: Lund v. Osborne, 200 Til, A. 457; 
Spring Valley Coal Co. vy. Rowatt, 96 
Tll. A. 248 [aff 196 Ill. 156, 63 NE 
649]; Schaefer v. North Chicago. St. 


ete., Co. v. Demmins, 3 Ala.' 
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[§ 533] d. Actions Founded on Willful or Wanton 
Injury—(1) In General. 
conduct for which defendant is responsible is a proxi- 
mate cause of the injuries complained of,*® contribu- 
tory negligence does not bar recovery.®*° 


Where willful or wanton 


The fact 


R. Co., 82 Ill. A. 473; Louisville, etc., 
R. Co. v. Wurl, 62 ill. A..381; East 
St. Louis Connecting R. Co. v. Jenks, 
54 Ill. A, 91. 

Ind.—Quinn v. Chicago, etc., R. Co., 
162 Ind. 442, 70 NE 526; Brannen v. 
Kokomo, etc., Gravel Road Co., 115 
Ind. 115, 17 NE 202, 7 AmSR 411; 
Salem v. Goller, 76 Ind. 291; Freitag 
v. Chicago Junction R. Co., 46 Ind. 
Aon 491.589 “INE 502,92 2 NE 03.95 
Southern R. Co. v. McNeeley, 44 Ind. 
A. 126, 88 NE 710, 714; De Lon v. 
Kokomo City St. R. Co., 22 Ind. A. 
377, 58 NE 847. 

Kan.—Tempfer v. Joplin, ete. R. 
Cor)89) Kans (4, Ast P $592: 

Ky.—Louisville, ete., R. Co. vy. Con- 
niff, 27 SW 865, 16 KyL 296. 

Mass.—O’Leary yv. Fash, 245 Mass. 

123, 140 NH 282; Zink-v.\ Foss, 221 
Mass. 73, 108 NE 906; Dixoh v. New 
York, etc., Ris iCo., 207 Mass. 126, 92 
NE 1030; Aiken \v. Holyoke St. R. 
Co., 184 Mass. 269, 68 NE 238. 
. Mich.-—Patton v. Grand Trunk 
Western R. Co., 236 Mich. 173, 210 
NW 309; Gibbard v. Cursan, 225 Mich, 
311, 196 NW 398; Simon v. Detroit 
United R. Co., 196 Mich. 586, 162 NW 
1012; Williams v. Michigan Cent. R. 
Co., 2: Mich. 259, 55 AmD 59. 

Minn.—Hinkle v,. Minneapolis, ete., 
R. Co., 162 Minn. 112, 202 NW 340, 
41 ALR 1377; Mueller v. Dewey, 159 
Minn. 173, 198 NW 428; Kaiser v. 
Minneapolis St. R. Co., 147 Minn. 278, 
181 NW 569; Havel v. Minneapolis, 
ete., R. Co., 120 Minn. 195, 139 NW 
137; Griggs v. Fleckenstein, 14 Minn. 
81, 100 AmD 199; Carroll v. Minne- 
sota Valley R. Co., 13 Minn. 30, 97 


AmD 221; McMahon v. Davidson, 12 
Minn. 357. 
Miss.—St. Louis, ete, R. Co. v. 


Ault, 101 Miss. 341, 58 S 102; Fuller 
v. Illinois Cent. R. Co., 100 Miss. 705, 
56S 783. 

Mo.—Evans v. Illinois Cent. R. Co., 
289 Mo. 493, 283 SW 397; Murphy v. 
Wabash R. Co., 228 Mo. 56, 128. SW 
481; Holwerson vy. St. Louis, etc., R. 
Co., 157 Mo. 216, 57 SW 770, 50 LRA 
850; McNamara v. Metropolitan St. 
R. Co., 133 Mo. A. 645, 114 SW 50. 

Nev.—Crosman vy. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. WI Mae v. Dexheimer, (Sup.) 
73 A 49. 


N. Y!-Magar v. Hammond, 183.N. 
Y. 387,'76 NE 474, 3 LRANS 1038; 
Fardette v. New York, etc., R. Co., 
190 App. Div. 5438, 180 NYS 179; 
Martin v. Wood, 1 Silv. Sup. 212, 5 
NYS 274; Nelligar v. State, 120 Misc. 
139, 197 NYS 820 [rev on other 
grounds 205 App. Div. 734, 200 NYS 
840]; Phalen v. Rae, 101 "Misc. 424, 
168 NYS 139 [aff 170 NYS 1106 mem]. 

N. C.—Ballew v. Asheville, etc., R. 
Co., 186 N. C. 704, 120 SE 334; Bren- 
dle’ v. Spencer, 125 N.C. 474, 34 SE 
634. 

Oh.—Payne v.. Vance, 103° Oh, St. 
59, 1833 NE 85; Krause v. Morgan, 53 
Oh. St. 26, 43 NE 886; Sofo v. B. R. 
Baker Co., 23 Oh. A. 43, 154 NE 64; 
Nypano R. Co, v. Blose, 2 Oh. A. 284, 
19 -Ohs Cir. }OtenNeo Si) 13.9)035;,Ohe Cir. 
Ct. 458; Chapman y. Lepotsky, 2 23 Oh. 
Cir. Ct. N.S. 9.0. 

Okl.—Conner v. Burdine, 120 Okl, 
20; 2504 P.109. 

Or.—Scholl v. Belcher, 63 Or, 310, 
127 P 968; Hawks v. Slusher, 55 Or. 
1, 104 P 883, AnnCasi912A 491. 

S. C.—Gortz v. Ravenel, 127 S. C. 
505, 121 SE 369; Bain v. Northwestern 
R. <Co.; 21 205)8<- Git 3 10; sklas SH E2t 7,5 
Graham vy. Columbia Re etc., Co., 102 
S. C. 468, 86 SE 952; Keels v. At- 
lantic Coast Line R. Co., 94 8S. C. 462, 
78 SE, 168; Easterling v. Atlantic 
Coast ‘Line (RCo: 99°S.. Cob 46,078 
SE 133; McCown y. Muldrow, 91 s. Cc. 
5238, 14 SE 386, ‘AnnCas1914A 139; 
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that the contributory negligence for which plaintiff 
is responsible consisted in the violation of a statute 
Thus the doctrine of contributory 
negligence has no application in actions founded 
on intentional violence,®? or in actions founded on 
wrongful acts done purposely, or in malicious dis- 
regard of the rights of others,** or upon acts exhibit- 
ing an indifference to the rights of others and a 
reckless disregard of whether injury is done or 
So, also, where the violation of a statute 
or ordinance constitutes willful or wanton conduct,°° 
contributory negligence is not a defense to an ac- 
tion founded upon such violation.®® 
gross negligence’’ is used to 
describe willful or wanton conduct,®? and where the 
phrase is so used, contributory negligence does not 
bar recovery for i injuries due to ‘‘gross negligence”’ 


is immaterial.®! 


note5# 


dictions ‘the phrase ‘‘ 


Mills v. Atlantic Coast Line R. Co., 
85 S. C. 463, 67 SE 565; Goodwin v. 
Atlantic Coast Line R. Co., 82 S. C. 
321, 64 SE 242. 

Tenn. —Hodge v, Hamilton, 293 SW 
752; Fairbanks v. Gambill, 142 Tenn. 
633, 222 SW 5; Mason vy. Burgess, 
8 Tenn. Civ. A. 138. 

Tex.—Morgan v. Missouri, etc., R. 
Co., 108 Tex. 331, 193 SW 134; South- 
ern Tract. Co. v.. Wilson, (Civ. A.) 
187 SW 536. 

Utah.—Taylor v. Bamberger Elec- 
tric R.-Co.,'62 Utah 552, 220 P 695; 
Jensen v. Denver, etc., R. Co., 44 Utah 
100, 188 P 1185, 

Wis.—Astin v. Chicago, etc., R. Co., 
148 Wis. 477, 128 NW 265, 31 LRANS 
158; Bolin v. Chicago, ete., R. Co., 
Ae Wis. 338, 84 NW 446, 81 AmSR 

Particular applications of rule see 
Carriers § 1202; Death § 92; Master 
and Servant § 1029; Motor Vehicles 
§ 593; Railroads [33 Cyc 857 et seq, 
1049 et seq, 1248]; Street Railroads 
[386 Cyc 1568]. 

51. Black v. New York, etc, R. 
Co., 193 Mass. 448, 79 NE 797, 7 
LRANS 148, 9 AnnCas 485; McKeon 
v. New York, etc., R. Co., 183 Mass. 
271, 67 NE 329, 97 AmSR 437; Palmer 
v. Gordon, 173 Mass. 410, 53 NE 909, 
73 AmSR 302; Pyeatt v. Stroud, (Tex. 
Civ. A.) 264 SW 307; Pyeatt v. Ander- 
son, (Tex. Civ. A.) 264 SW 302. 

52. Ariz.—Southern Pac. R. Co. v. 
Svendsen, 13 Ariz. 111, 108 P 262. 

Mo.—Evans vy. Illinois Cent. R. Co., 
289 Mo. 493. 233 SW .397; Raming 
v. Metropolitan St. R. Co., 157. Mo. 
477. nM SW 268, 

N. Y.—Sanford v. Highth Ave. R. 
Co., 23 N. Y. 343, 80 AmD 286; Kain 
Vv. reed! 56 Hun T98. NYS 89. 

N. C.—Ballew v. Asheville, etc. R. 


Co., 186 N. C. 704, 120 SE 334. 
Okl.—Moore v. Atchison, ete, R. 

Co., 26 Okl. 682, 110 P 1059. 
Or.—Hawks v. Slusher, 55 Or. 1, 

104 P 883. AnnCas1912A 491 
Tex.—Morgan v. Missouri, te. 


Co., 108 Tex. 331, 198 SW 184. [aff 
(Civ. A.) 146 SW 336]. 
Utah.—Taylor v. Bamberger Elec- 
tric R. Co., 62 Utah 652, 220 P 695. 
Ja] Tllustration.— Negligence of 
plaintiff in failing to tie his horse 
will not bar a recovery of damages 
for the death of the horse and dam- 
age to buggy and harness where the 
horse became frightened, ran away 
and fell over a cliff when defendant 
assaulted plaintiff and knocked him 
to the ground. Hawks v. Slusher, 55 
Or. 1, 104 P 883, AnnCasi1912A 491. 


26 Giles v. Peoria R. Co., 153 Ill. 
54. U. S.—McGhee vy. Campbell, 


101 Fed. 936, 42 CCA 94 [writ of 
error dism 22 SCt 937, 46 L. ed. 265]. 

Ala.—Kansas City, ete, R. Co. v. 
Lackey, 114 Ala. 152, 21 S 444; Louis- 
ville,” ete..-R. Co. vi’ Hurt, 101 Ala. 
34, 13 S 130. 

Ga.—Central R., ete., Co. v. New- 
man, 94 Ga. 560, 21 SE 219. 


NEGLIGENCE 


duct. 


In some juris- 


Ill.—Lemarre y. Cleveland, etc., R. 
Co., 217 Ill. A. 296. 
Ind.—Chicago, etc., R. Co. v. Bills, 
118 Ind. 221, 20 NE 775; Indianapolis, 
etc., R. Co. v.. McClure, 26 Ind. 370, 
89 AmD 467; Lafayette, ete.,;—R. Co. 
v. Adams, 26 Ind. 76. 
Kan.—Tempfer _ v. Joplin, ete, R. 
Co., 89 Kan, 374, 131 P 592; Kansas 
Pac. R. Co. vy. Whipple, 39 Kan. 531, 
18 P 730. 
Ky.—Louisville, etce., R. Co. vy. Mc- 
Coy, 81 Ky. 403; Thurman v. Louis- 
ville, etc., R. Co., 34 SW 893, 17 KyL 


1343. 
Mich, — Battishill v. Humphreys, 
64 Mich. 514, 38 NW 581. 


Minn.—Rawitzer v. St. Paul City R. 
Co., 93 Minn. 84, 100 NW 664. 

Miss.—Rhymes y. Jackson Electric 
R., ete., Co., 85 Miss, 140, 37 S 708; 
Christian v. Illinois Cent. R. Co., 12 S 
710. 


N. C.—Fry v. Southern Public 
Utilities Gat, $83. N.. Ci 28a | AY (SR 
354; Brendle v. Spencer, 125 N. C. 
474, 34 SE 634. 

Pa.—Weir v. Haverford Electric 
gat Co:, 16¢Pa. Dist.\1, 83. Pa...Co. 


S. C.—Folk v. Seaboard Air Line R. 
Co., 99 S. C. 284, 83 SE 452; Mills 
v. Atlantic Coast Line R. Co., 85 
S.C. 463, 67 SE 565. 

Tenn.—Fairbanks v. Gambill, 142 
Tenn, 633, 222 SW 5. 

Utah.—Jensen v. Denver, etce., R. 
Co., 44 Utah 100, 1388 P 1185. 

W. Va.—Boggess v. Chesapeake, 
etc., Ri Co., 37; W. Va... 297, 16. SE 
nag 23 LRA 777. 

S.—Brett v. Isnor, 25 N. S. 430; 
Pasae v. Isnor, 25 N. S. 428. 

{a} Iustration.— Negligence of 
person injured while attempting to 
kindle a fire in a stove with what 
he thought was kerosene is not a de- 
fense where defendant left the can, 
which in fact contained gasoline, in 
the place where plaintiff ordinarily 
kept his kerosene, and told plaintiff 
that it did not contain any dangerous 
or explosive substance. Fairbanks vy. 
Gambill, 142 Tenn, 633, 222 SW 5. 

55. Violation of statute or ordi- 
hance as willful or wanton conduct 
see supra § 48. 

56. Mason vy. Burgess, 8 Tenn, Civ. 
A. 138; Pinoza v. Northern Chair Co., 
152 Wis. 478, 140 NW 84, 


57. See supra § 36. 
58 See infra § 535 note 64. 
59. Davis vy. Smitherman, 209 Ala. 


244, 96 S 208; Central of Georgia R. 
Co. v. Partridge, 186 Ala, 587, 595, 
384 S 927; Louisville, etc, “R. Co. Vv. 
Orr, 121 Ala. 489, 360° S "35; Louis- 
ville, etc., R. Co. v. nates 103 Ala. 
160,158 611, 49 AmSR 21. 

“There was no error in refusing 
the charge, that although the jury 
might find from the evidence that the 
servants of defendant were guilty of 
wantonness in the management of 
the train, which resulted in plaintiff’s 
injury, yet if they further found, that 
plaintiff was himself guilty of wan- 


[§§ 583-535 


- for which defendant is responsible.** 

[§ 534] (2) Contributory Willful or Wanton Con- 
While there is some authority to the con- 
trary,°® according to the weight of authority no 
recovery can be had for an injury willfully and wan-— 
tonly inflicted, where willful or wanton conduct for 
which plaintiff i is responsible contributed as a proxi- 
mate cause thereof.*” 

[§ 535] e. Actions Founded on Gross Negligence. 
In the-absence of a statutory provision to the con- 
trary,°! and subject to the doctrine of comparative 
negligence where that doctrine obtains, ® the rule’ 
that contributory negligence bars recovery applies, 
even though the negligence for which defendant is 
responsible is such as may properly be termed 
‘‘oross negligence. 
course, in those jurisdictions wherein the term 


763 The rule is otherwise, of 


ton and reckless conduct, in going 
on said crossing in front of said 
train, then their verdict must be for 
defendant. A railroad company, even 
in case of a trespasser had no right 
to kill him on that account, or fail 
to use all preventive means to avoid 
doing so, after discovering his peril. 
Even consent of the party injured 
could not give the right to. kill.” 
Central of Georgia R. Co. v.. Par- 
tridge, supra. 

60. Ky.—-Louisville, etc., R. Co. v- 
McCoy, 81 Ky. /403; Coal Road Constr. 
Co...v., “Lipton, +5 KyL 174. 

Mich.—Redson vy. Michigan Cent, 
R. Co., 120 Mich. 671, 79 NW 939: 

Minn.—Hinkle v. Minneapolis, etc., 
R. Co., 162 Minn, 112, 202 NW 340, 


41 ALR 1377. 

Mo.—Moore v. Lindell R. Co., 176 
Mo. 528, 75 SW 672; Holwerson v. 
St. Louis, etc., R. Co.,-157 Mo. 216, 
57 SW. 770, 50 LRA. 850. 

Pa.—Weir v. Haverford Electri¢e 
teh Co,,; 16 Pas, Disti.1, “33y Pa. Cae 

3. 

S. C.—Bain v. Northwestern R. Co., 
120 S. C. 370, 113 SE 277; Osteen v. 
Atlantic Coast Line R. Co., 119 S. C. 
438, 112 SE 3852; Spillers v. Griffin, 


Ta G.. 78,7 95, SE, 133). LRA19¢8D 
1 See 
[a]) Reason for rule.—‘When two 


persons are equally at fault in pro- 
ducing the injury, the law leaves 
them where it finds them. Contribu- 
tory ngligence is not a defense to 
wanton and wilful negligence, for 
the very simple reason that the par- 
ties are not equally delinquent in 
the violation of duty. In such case 
the negligence of the defendant is 
the proximate cause of plaintiff's in- 
jury, while his negligence is no more 
than a remote cause. The theory of 
these variations of negligence leads 
to but one logical conclusion, and 
that is that the same basie reason 
which causes contributory  negli- 
gence to prevent a recovery in an 
action sounding in ordinary .negli- 
gence also prevents arecovery by one 
who is guilty of wilful and wanton 
negligence from a defendant because 
of wilful and wanton negligence. 
Such negligence is just as efficient 
to offset the defendant’s negligence 
of the same character as contribu- 
tory negligence offsets ordinary neg- 
ligence. There can be no more com- 
parative wantonness than there can 
be comparative negligence. "When 
both parties are guilty of such neg- 
ligence, neither can be selected as 
that which is the proximate cause 
and hence the law must leave both 
where it finds them. The conclusion 
is inevitable, even though its appli- 
cation be fraught with difficulties.” 
Hinkle v. Minneapolis, etc., R. Co., 
162 Minn. 112, 118, 202 NW 340, 41 
ALR 1377. 

61. See statutory provisions. 

62. See infra §§ 595-598. 
63. Ala.—Carrington v, Louisville, 
etc., R. Co., 88 Ala. 472, 6 S 910. 


For later cases, developments and changes in the law see cumulative Annotations, Same ‘title, page and note number, ; 


-§§ 535-538] 


‘‘eross negligence’’* is used’ to describe conduct 
ordinarily termed ‘‘willful or wanton,’’** or where 
the term is used to describe the failure of defend- 
ant to exercise ordinary care to avoid injury to an- 
other after becoming aware that injury will prob- 
ably result unless such care is exercised.® 

[§ 536] f. Concurrent Negligence of Third Per- 
sons. Even though the negligence of a third per- 


son which cannot be imputed to the person injured. 


contributes with that of defendant in causing the 
injury, yet, if the person injured is also guilty of 
negligence contributing proximately to the injury, 
there can be no recovery.®® 

[§ 537] -g. Subsequent Negligence Aggravating 
Injury. The term ‘‘contributory negligence’’ is 
properly applied to negligence which contributed 
proximately to cause the injury, and not to negli- 
gence subsequent’ to the injury agg ravating the 
consequences thereof.67 While a person who is in- 
jured as the result of the negligence of another 
is bound to exercise ordinary care to prevent or 
reduce the damages consequent to an injury, and 
cannot recover enhanced damages growing out of 


Cal. Wood v. Los Angeles R. 66. 
Corp., 172 Cal. 15, 155 P 68; Tucker 
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Ill.—F lynn v. Chicago City R. 
Co., 250 Ill! 460, 95°'NE 449. 
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his failure to use such care,®® such subsequent neg- 
lect only goes to the amount and will not defeat 
recovery for the original injury.®® 


[§ 538] h. Statutory Provisions. The strict com- 


| mon-law rule that contributory negligence, however 


slight, is a complete bar to recovery for injuries 
negligently inflicted has been limited or modified 
to some extent, in practically every jurisdiction, 
by statute.7° Some statutes merely modify the doc- 
trine of contributory negligence by establishing the 
doctrine of comparative negligence or some modifi- 
cation thereof for all cases or for particular classes 
of cases." Other statutes entirely abrogate the de- 
fense of contributory negligence in certain classes 
of actions.’2 The defense of contributory negli- 
gence is wholly excluded by force of statute in many 
jurisdictions in actions founded upon the breach of 
various statutory duties,’* and in some jurisdictions 
statutes wholly exelude the defense in actions 
founded upon willful or wanton conduet.74 Con- 
tributory negligence is, of course, no defense where 
a statute so provides in express terms,’® or where 
the legislative intention to exclude the defense 
ber Co., 111 Or: 199, 225 P 202. 

[b] "Doctrine of contributory neg- 
ligence and doctrine of avoidable con- 
sequences distinguished.—‘Contr.ibu- 
tory negligence and avoidable con- 


sequences are two quite different 
things. The one is a bar to any ac- 


v. United R. Cos., 171 Cal. 702, 154 Ind.—Brannen . Kokomo,  etce., 
P 835; Sego v. Southern Pac. Co.,| Gravel Road Co., 115 Ind. 115, 17 NE 
137° Cal. 405,’ 70 P 279; Taylor v.|.202,'.7 -AmSR 411. 
Volfi, (A.) 260 P 9275 -Young )v. Mass.—Fletcher v. Boston, ete., R. 
Vallejo Electric Light, etc., Co., (A.) | Co., 187 Mass. 463, 73 NE 552, "105 
259. P 973. AmSR 414. 

Conn.—Rowen v. New York, etc., Minn.—Johnson vy. St. Paul City R. 


R. Co., 59 Conn. 364, 21 A 1073; Neal 
v. Gillett, 23 Conn. 437. 

Fla—Florida Southern R. Coviv: 
Hirst, 30 Fla. 1, 11 S 506, 32 AmSR 
iT, 16 LRA 631. 

Tll.—Chicago, ete: Coal Co... Vv. 
Moran, 210 Ill. 9, 71 NE 38; Chicago 
hog Ri Cos -we “Albrecht, 7114, Til A; 


74, 
Ind.—Lary v. Cleveland, etc, R. 
Co., 78 Ind. 323, 41 AmR 572. 
Ky.—Illinois Cent. R. Co. v. Dick, 
91 Ky. 434, 15 SW 665, 12 KyL 772. 
Mich.—Gibbard v. Cursan, 225 


Mich. 311, 196 NW 398; Davis v. 
Saginaw-Bay City R. Co., 191 Mich. 


131, 157 NW 390; Labarge v. Pere 
Marquette R. Co., 134 Mich. 139, 95 
NW 10738. 


N. Y.—Wilds v. Hudson River R. 
Co., 24 N. Y. 430 [rev 33 Barb. 503]; 
Burckle v. New York Dry Dock Co., 
2N. Y. Super. 151; Bush v. Brainard, 
1 Cow. 78, 13 AmD 513, 

Okl.—Von Keller v. Ream, 93 Okl. 
179, 220 P 330. 

Tex.— McDonald y. International, 
ete., R. Co:; 86 Text, 22-SwW. 939, 
40 AmSR 808; International, etc., R. 
@o. v. Kuehn, 11 Tex. Civ. A...21; 31 
SW 322; Texas, etc., R. Co. v. Brown, 
2 Tex. Civ. A. 281, 21 SW 424. 

Wis.—Bolin v. Chicago, etc., R. Co., 
108 Wis. 333, 84 NW 446, 81 AmSR 
‘911; Randall v. Northwestern Tel. 
pete 54 Wis. 140, 11 NW 419, 41 AmR 


nat constitutes gross negligence 
see supra § 36. 

64. Patton v. Grand Trunk West- 
ern R. Co., 236 Mich. 173, 210 NW 
309; Montgomery Vv. Lansing City 
Electric R. Co., 103 Mich. 46, 61 NW 
543, 29 LRA 287; St. Louis, etc., R. 
‘Co. v. Ault, 101 Miss. 341, 58. S 102; 
Rhymes v. Jackson Electric SR eLGs, 
‘Co., 85 Miss. 140, 37_S 708. 

Contributory negligence as a de- 
‘fense to willful or wanton injury see 
supra § 533. 

“Gross negligence” as synonymous 
-~with “willful or wanton conduct” see 
supra § 36. 4 
* 65. Simon v. Detroit United R. 
Co., 196 Mich. 586, 162 NW 1012; 
Strong v. Grand Trunk Western R. 
Co., 156 Mich. 66, 120 NW 683. 


Failure to exercise ordinary care) 


to avoid injury to person in known 
position of danger as “gross negli- 
gence” see infra § 539. 


woe 67 Minn. 260, 69 NW 900, 36 LRA 


N. Y.—Smith v. New York Cent., 
ete., R. Co., 38 Hun 33. 
Eng. —_— ‘Berg Vv. 


Rotterdamsche 
Lloyd, 34 T. ie R. 272. 

As to act of third persons con- 
tributory to position of peril see 
supra § 520. 


67. Indiana Union Tract. Co. v. 
Ohne, 45 Ind. A. 632, 89 NE 507; 
Theiler v. Tillamook County, 81 Or. 


277, 158 P 804. 

68. See Damages § 96 et seq. 

69. Ark.—Cameron v. Vandergriff, 
53 Ark. 381, 13 SW 1092. 

Ind.—Standard Oil Co. v. Bowker, 
141 Ind. 12, 40 NE 128; Goshen v. 
England, 119 Ind. 368, 21 NE 977, 
5: LRA. 253; Chicago, etc., Ri Co. 'v. 
Mitchell, 56 Ind, A. 354, 105 NE 396; 
Jenney Electric Mfg. Co. v. Flannery, 
53 Ind. A. 397, 98 NE 424; Indiana 
Union Tract. Co. v. Ohne, 45 Ind, A. 
632, 89 NE 507. 

Mich.—Brown v. Marshall, 47 Mich. 
576, 11 NW 392, 41 AmR 728. 

Oh.—Devou v. Searles, 32 O. C, A. 


479. 

Okl.—Ada v, Smith, 73 Okl. 280, 175 
P 924 

Or.—Dippold v. Cathlamet Timber 
Co., 111 Or. 199; 225 P 202; Theiler 
v. Tillamook County, 81 Or. 277, 158 
P 804. 

Pa.—Bradford ro v. Downs, 126 
Pa.) 622,'17 A) 88 

Tex.—-Texas, atoh R. Co. v. Owens, 
(Civ. A.) 299 Sw 933; Texas, etc., R. 
Co. v.- McKenzie, 30 Tex. Civ. A. 
293, 70 SW 237, 

“Subsequent negligence of the in- 
jured party which tends to aggravate 
the injury may be considered as af- 
fecting the measure of damages; but 
it does not bar a recovery of such 
damages aS were occasioned by the 
original injury.’ Jenney HElectric 
Mfg. Co. v. Flannery, 53 Ind, A. 397, 
98 NE 424, 430. 

[a] Dlustration.—Plaintiffs’  fail- 
ure to use proper care to prevent 
damage to their lumber by prevent- 
ing spreading of a fire started by 
defendant is not a defense in an 
action to recover the value of lumber 
so destroyed, but is ground for 
mitigating the damages to the extent 
that the damage could have been pre- 
vented by proper care on the part of 
plaintiffs. Dippold v. Cathlamet Tim- 


tion whatever and must be stated as 

a defense. The other simply goes to 

the lessening of the damages caused 

by the acts of the defendant.... 

Contributory negligence acts concur- 

rently with that of the defendant. 

They are synchronous in their oper- 

ation. The carelessness or indiffer- 

ence of the plaintiff in the matter 
of lessening damages is successive 
and subsequent to the carelessness of 
the defendant. They do not take ef- 
fect at the same time. The defend- 
ant’s negligence has spent its force 
and is past. It is succeeded by that 
negligence of the plaintiff which 
causes an enhancement of the dam- 
ages. The two are not to be con- 
founded although in some instances 
the result, that is, the obliteration of 
damages, may be almost identical.” 

Dippold v. Cathlamet Timber Co., 111 

Or, 199,208,225, P' 202: 

70. See statutory provisions, 

71. See infra §§ 596-598. 

72. See statutory provisions, 

Constitutionality of statutes abro- 
gating defense of contributory negli- 
gence see Constitutional Law § 553. 

Statutes excluding defense in ac- 
tion against: 

Carrier for injuries to passenger see 
Carriers § 1481 

Master for injuries to servant see 
Master and Servant §§ 1030-10383. 

Railroad see Railroads [33 Cyc 842, 
991, 1230, 1341]. 

73. See ‘statutory provisions. 

Contributory negligence as a de- 
fense in actions founded on: 

Breach of statutory duty by railroad 
see Railroads [383 Cyc: 842, 991 
1230, 1341). 

Noncompliance by master of statu- 
tory requirements for safety of 
servant see Master and Servant 
§§ 1031, 10382. 

74. See statutory provisions. 

75. U. S.—Union Pac. R. Co. v. 
Huxoll, 245 U.S, .635,'38 SCt 137762 
L. ed. 455 [aff 99 Nebr. 170, 155 NW 
900]; Grand Trunk Western R, Co. 
v. Lindsay, 233 U. S. 42, 34 SCt 581, 
58 L. ed. 838, AnnCas1914C 168 [aff 
201 Fed. 836, 120 CCA 166]. 

Ark.—E. L. Bruce Co. v. Yax, 135 
Ark, 480, 199 SW 5385; Western Coal, 
etc., Co. v. Watts, 131 Ark. 562, 199 
SW 921; Kansas City, etce., R. Co. v. 
Huff, 116 Ark. 461, 173 SW 419. 

Iowa.—Ford vy. Chicago, etc. R. 
oo 91 Iowa 179, 59 NW 5, 24 LRA 
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otherwise elearly appears,"® 


ligence must clearly appear.’® 


Miss.—Pulliam vy. Illinois Cent. R. 
Co., 75: Miss. 627, 23 S 359. 

Mo.—Wolfe v. Payne, 294 Mo. 170, 
241 SW 915; Callicotte v. Chicago, 
R. Co., 274 Mo. 689, 204 SW 


Nebr.—Chicago, ete, R. Co. 
Winfrey, 67.Nebr. 13, 93 NW 526. 

Oh.—McGarvey v. Detroit, ete. R. 
Co., 83 Oh. St. 273, 94 NE 424. 

Or.—McGee vy. Carlton Lumber Co., 
die OG. A46254d PP) 652. 

S. C.—Bain vy. Northwestern R. Co., 
120. S. C. 370, 113 SH 277; Sanders 
v. Charleston, ete. R. Co., 93; S.-C. 
543, 77 SE 289; Drennan v. Southern 
R. Co.—Carolina Div., 91:8, C. 507, 
75 SE 45. 

76. U. S.—Southern R. Co. v. 
Simpson, 131 Fed. 705, 65 CCA 568. 

Ga.—Macon, ete., R. Co, vy. Davis, 
13 Ga. 68. 

Ind.—Cincinnati, etc. R. Co. v. 
Hiltzhauer, 99 Ind. 486. 

Iowa.—Reeves v. Dubuque, ete., R. 
Co., 92 Iowa 32, 60 NW 243. 

Kan.—Caspar v. Lewin, 82 Kan. 
604, 109 PB 657, 49 LRANS 526. 

Mich.—La Flamme vy. Detroit, etc., 
R. Co., 109 Mich. 509, 67 NW 556. 

Nebr.—Burlington, etc., R. Co. v. 
Webb, 18 Nebr. 215, 24 NW 706, 53 
AmR 809. 

N. Y.—Karpeles v. Heine, 227 N. Y. 
74, 124 NE 101. 

Pa.—Stehle v. Jaeger Automatic 
Mach, €o.,, 220 Pa. 617,69 A-1116, 
14 AnnCas 122. 

R. 1.—Wojtyna v. Bazar, 47 R, I. 
221, 182 A 384. 

Tenn.—Louisville, etc., R. Co. Vv. 
Howard, 90 Tenn, 144, 19 SW 116. 

Vt.—Harwood v. Bennington, 67 
Vt. 664, 32 A 721. : 

Wis.—Quackenbush vy. Wissonsin, 

R. Co., 71; Wis. 472, 37 NW 834. 


Vv. 


77. See Statutes [36 Cye 1178]. 

78. U. S.—Winfrey v. Missouri, 
ete., R., Co., 194 Fed, 808,.114 CCA 
218; Saldana v. Galveston, ete, R. 
Co., 43 Fed. 862. 

Ark.—Little Rock, ete. R, Co. v. 


Smith, 43 SW 969. 

Il].—Chicago, etc., 
derson, 65 Ill. A. 638. 

Mass.—Dugegan y. Bay State St. R. 
Co., 230 Mass. 370, 119 NE 757, LRA 
1918E 680. 

Minn.—Schutt v. Adair, 99 Minn. 7, 
108 NW 811. 

N. D.—Morrison v. Lee, 22 N. D. 
251, 188 NW 548, 38 LRANS 412. 


i. .Co.. ¥... Gun: 


Wis.—Holum y. Chicago, etc., R. 
Co., 80 Wis. 299, 50 NW 99. 
[a] Illustrations.—(1) The _ rule 


that any negligence of a plaintiff di- 
rectly contributing to his injury com- 
plained of precludes a_ recovery, 
however great the negligence of de- 
fendant may have been, has not been 
modified by Okl. Comp. L. (1909) 
§§ 1149, 2938, 2940, making every one 
responsible for an injury occasioned 
another by his want of ordinary care, 
except so far as the latter has, by 
want of ordinary care, brought the 
injury on himself, and declaring that 
the degrees of diligence and of neg- 
ligence are slight, ordinary, and 
gross. Winfrey v. Missouri, etc., R. 
Co., 194 Fed. 808, 114 CCA 218. (2) 
A statute which provides that in ac- 
tions for injuries, or for causing 
death, the person injured, or killed, 


However, in accord 
with the general rule that statutes in derogation of 
common law are to be strictly construed, the in- 
tention to exclude the defense of contributory neg- 
And even where the 
intention to exclude the defense clearly appears, it 
is to be excluded only under the circumstances and 
to the extent prescribed by the statute.” 
been held that statutes abrogating the defense of 
contributory negligence do not exclude the defense 
that plaintiff’s injuries were sustained as the result 
of his own willful or wanton conduct,®° and some 
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It has 


shall be presumed to have been in 
the exercise of ordinary care does 
not change the rule that contribu- 
tory negligence for which plaintiff is 
responsible bars recovery. Duggan 
v. Bay State St. R. Co., 230 Mass. 
370, 119 NE 757, LRA1918E 680. 

79. Clark v. Zarniko, 106 Fed. 607, 
45 GCA 494°) Yazoo, ete, Ry Co, ave 
Humphrey, 83 Miss. 721, 36 S 154. 

[a] Thus, under a statute provid- 
ing that contributory negligence is 
no defense to an action against a 
railroad company for injuries caused 
by a flying switch made in a munici- 
pality, contributory negligence is 
available as a defense to an action 
for injuries from such a switch made 
outside of a» municipality. Yazoo, 
ete., R. Co. v. Humphrey, 83 Miss. 
721, 36 S 154. 

80. Welty v. Indianapolis, ete, R. 
Co., 105 Ind. 55, 4 NE 410. 

81. See statutory provisions. 

[a] The term “criminal negli- 
gence,” as used in Cobbey St. Annot. 
(1903) § 10039, which makes rail- 
road companies liable for injuries 
to passengers being transported, ex- 
cept where the injury resulted from 
the criminal negligence of the per- 
son injured, means gross negligence 
such as amounts to a reckless dis- 
regard of one’s own safety anda 
willful indifference to the conse- 
quence liable to follow. Riley v. 
Chicago, ete., R. Co., 78 Nebr. 748, 
111 NW 847 [cit Chicago, etc., R. Co. 
v.*Winfrey, 67 Nebr. 13, 98 NW 526; 
Union Pac. R. Co. v. Porter, 38 Nebr. 
226, 56 NW 808; Omaha, etc., R. Co. 
SPER ONTES 383 Nebr, 148, 49 NW 
1114]. 

82. U. S.—Chunn v. Washington 
Gitys Fete, Ris Cos 20TUs Ss 8025.25 
SCt 638, 52 L. ed. 219; Chr. Heurich 
Brewing Co. v. MeGavin, 16 F. (2d) 
8347)) Kansas .) City; ete.) R. Cor iw. 
Shoemaker, 249 Fed. 458, 161 CCA 
416; Chicago, etc., R. Co. v. Schrimpf, 
236 Fed. 200, 149 CCA 390; Atchison, 
ete., R. Co. v. Taylor, 196 Fed. 878, 
116 CCA 440; Hart v. Northern Pac. 
R. Co., 196 Ped. 180) V16= CCA 22% 
The Plymouth, 186 Fed. 105, 108 CCA 
217 [certiorari den 223 U. S. ‘725,°32 


SCti 526,565 Lied. 3 632): St. Louis, 
etc., | R. Co. v. Summers, :178 Fed. 
358, 97 CCA 328; Garside v. New 


York Transp. Co., 146 Fed. 588 [mod 
on other grounds 157 Fed. 521, 85 
CCA 285]; Baltimore, etc., R. Co. v. 
Hellenthal, 88 Fed. 116, 31 CCA 414. 

Ala.—Godfrey v. Vinson, 215 Ala. 
166, 110 S 18; Boyette v. Bradley, 211 
Ala. 370, 100 S 647; Ward v. Mead- 
ows, 205 Ala. 432, 88 S 427; Monte- 
vallo Min. Co. v. Underwood, 202 Ala. 
59, 79 S 453; Seaboard Air Line R. 
Co. v. Laney, 199 Ala. 654, 75 S 15; 
Birmingham R., ete. Co. v. Adtna 
Acc., ete., Co., 184 Ala. 601, 64 S 44; 
Louisville, ete., R. Co. v. Thomason, 
171 Ala. 188, 55 S 115; Louisville, 
ete., R. Co. v.. Youngs 168 SAla. “562, 
538 S 213; Southern R. Co. v. Hyde, 
164 Ala. 162, 51 S 368; Stanford v. 
St. Louis, etc, R.’ Co.;'163 Ala. 210, 
50 S 110; Anniston Hlectric, ete., Co. 
v. Rosen, 159 Ala. 195, 48 S 798, 133 
AmSR 32; Alabama Great Southern 
R. Co. v. McWhorter, 156 Ala. 269, 
47 S 84; Duncan vy. St. Louis, ete., R. 


of the statutes expressly so provide.§* 

[§ 539] 8. Doctrine of Last. Clear 
manitarian Doctrine; Doctrine of Discovered Peril; 
Etc.—a. In General. 
tically every jurisdiction, that there may be a re- 
covery for injuries sustained, notwithstanding plain- 
tiff, or one for whose conduct plaintiff is responsi- 
ble, negligently exposed himself or his property to 
the. danger from which the injury complained of 
arose, if defendant failed to exercise ordinary care 
to avoid the injury after becoming aware that the 
person or property was in a position of peril.8? The 


| 
[§§ 538-539 — 


Chance ; Hu- 


It is well established, in prac- 


Co., 152 Ala. 118, 44 S 418; Memphis, 
ete., R. Co. v; Martin, 131 Ala. 269, 
30 S 827; Grant v. Moseley, 29 Ala. 


302; The Farmer, 26 Ala. 189, 62 
AmD 718. 

Ark.—Missouri Pac. R. Co v. 
Skipper, 298 SW 849; Chicago, etc., 


R., Co.*v. Lannon, 86;.Ark. 587, 112 
SW 177. 

Cal.—Chappell v. San Diego; etce., 
R. Co., 258 P 73;' Darling v. Pacific 
Electric R. Co., 197 Cal. 702, 242 P 
703; Young v. Southern Pac. Co., 189 
Cal. 746, 210 y 259; Young v. South- 
ern, Pae: -Co;,,. 182i Cal 369) “Lo Oi Ps on 
Arnold v. San Francisco-Oakland 
Terminal. .R. ‘Cos, 176: Cal.of, 1645 P 
798; Taylor v. Pacific Electric R. Co., 
172 Cal. 638, 158 P 119; Green v. Los 
Angeles Terminal R. Co., 143 Cal. 31, 
76 P 719, 101 AmSR 68; Holmes. v. 
South Pac. Coast R. Co., 97 Cal. 161, 
31 P 834; Giorgetti v. Wollaston, 
(A.) 257 P 109; Graybiel v. Auger, 64 
Cal. “A.. 679, 222 P» 635; Hamblin” v. 
Schultis, 64 Cal. A. 104, 220 P 320; 
Ching Wing v. Southern Pac. Co., 57 
Cal. A. 546, 207 P 481; Cady v. San- 
ford, 57 Cal. A. 218, 207 P 45; Riney 
v. Pacific Electric’ R.1Go;,445.1Cak A: 
145, 187 P 50;,Spear.v. United R. Cos., 
16 Cal. A. 637, 117-P 956; Johnson vy, 
Center, 4 Cal. A. 616, 88 P 727. 

Colo.—Denver City Tramway Co. v. 
Wright, 47 Colo. 366, 107 P 1074; 
Nichols v. Chicago, ete., R. Co., 44 
Colo. 501, 98 P 808; Denver, etc., R. 
Co. v, Buffehr, 30 Colo. 27, 69 P 582: 
Hector Min. Co. v. Robertson, 22 
Colo. 491, 45 P 406; Denver, ete., 
Rapid Transit Co. v. Dwyer, 20 Colo. 
132, 36 P 1106; Colorado Cent. R. Co. 
v. Holmes, 5 Colo. 197; Kansas Pac, 
R. Co. v. Cranmer, 4 Colo. 524. 

Conn.—Rooney v. Levinson, 95 
Conn. 466, 111 A 1794; Tullock v. 
Connecticut Co., 94 Conn. 201, 108 A 
556; Fine v. Connecticut Co., 92 
Conn, 626, 103 A 901; Nehring v. 
Connecticut Co., 86 Conn. 109, 84 A 
301, 524, 45 LRANS 896, 902; Isbell 
v. New York, etc., R. Co., 27 Conn. 
393, 71 AmD 78. 

Dak.—Williams vy. Northern Pace. 
R. Co., 3 Dak. 168, 14 NW 97. 

Del.—Owens v. Wilmington, etc., 
Tract. Co.,.31 Del. 475; 117 A 454; 
Tully v. Philadelphia, ‘ete, R. Co.’ 
19 Del. 455, 50 A 95; Tully v. Phila- 
delphia, etc., R. Co., 18 Del. 537, 47 
A_ 1019, 82 AmSR 425; Higgins v. 
Wilmington City R. Co., 15 Del. 352 
41 A 86; Maxwell v. Wilmington City 
R. Co., 15 Del. 199, 40° A 945, 

D. C.—Holohan vy. Washington, 
etc., R. Co, 19D: C.. 316: Capital 
Tract. Co, v. Crump, 35. App. 169; 
Capital Tract. Co. v. Apple, 34 App. 
559; Capital Tract. Co. v. Divver, 33 
App. 332; Cullen v. Baltimore, ete., 
R. Co., 8 App. 69; Metropolitan R. Co. 
v. Snashall, 3 App. 420; Howes v. 
District of Columbia, 2 App. 188. 

Ga.—Western, ete., R. Co. v. Fer- 
guson, 113 Ga. 708, 39 SE 3806, 54 
LRA 802; Central of Georgia R. Co. 
v. Dorsey, 106 Ga. 826, 32 SE 8738 
Central R. Co. v. Harris, 76 Ga. 501: 
ore R., etc., Co. v. Neely, 56 Ga. 


_ Hawaii.—Ferrage v. Honolulu 
fae Transit, etc, Co., 24 Hawaii 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rule applies notwithstanding plaintiff suffered some | injury as the result of his own negligence before 


Ida.—Short v. Boise Valley. Tract. 
Co., 38 Ida. 593, 225 P 398; Rippetoe 
v. Feely, 20 Ida. 619, 119 P 465; An- 
derson v. Great Northern R. Co., 15 
Ida. 513, 99 P 91; Pilmer v.* Boise 
Tract. Co., 14 Ida. 327, 94 P 432, 125 
AmSR 161, 15 LRANS. 254. 

Ill.—Walldren Express, etc., Co. v. 


Krug, 291 Ill. 472,.126 NE 97; Star 


Brewery Co. v. Hauck, 222 Ill. 348, 
78 NE 827, 113 AmSR 420 [aff 126 
Till. A. 608]; Lake Shore, ete., R. Co. 
v. Bodemer, 139 Ill. 596, 29 NE 692, 
32 AmSR 218; Chicago West Div. R. 
Cov. Ryan, 131) We s474s (23.4 NE 
385; Collins v. MceMullin, 225 Ill. A. 
430; Pendleton v. Chicago City R. 
Co.,,120: Tl. A. 405. 

. Ind.—Southern -R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72; Chicago, etc., R. 
Co. v. Pritchard, 168 Ind. 398, 79 NE 
508, 81 NE 78, 9 LRANS 857; Krenzer 
Wu Pittsburgh, veto. Ry Co: 1517? ind. 
587, 43 NE 649, 52 NE 220, 68 AmSR 
252; Indianapolis, etc., R. Co. v. Mc- 
Clure, 26 Ind. 370, 89 AmD 467; In- 
dianapolis, etc., Co. v. Caldwell, 9 
Ind. 397; Wright v. Brown, 4. Ind. 
95, 58 AmD 622; Beaman v. Cleve- 
land, etc., R.Co., 77 Ind. A, .633, 134 
NE 510; Vandalia R. Co. v. Duling, 60 
Ind. A. 332, 109 NE .70; Union Tract. 
Co. v. Bowen, 57 Ind. A. 661, 103 NH 
1096; New York, etc., R. Co.-v. Ault, 
66 Ind. A. 293, 102 NE 988; Walda v. 
Ft. Wayne, etc., Tract. Co., 54 Ind. 
A. 401, 102 NE 978; Evansville, etc., 
PTraet. «Co. vi.) Johnson; '54-. Ind.’ A. 
661, 97 NE 176; Indianapolis Tract., 
éte., Co. v. Croly, 54 Ind. A. 566, 96 
NE 973, 98 NE 1091; Evansville, etc., 
Tract. Co. v. Spiegel, 49 Ind. A. 412, 
94 NE 718, 97 NE 949; Indianapolis 
St: -R. . Co... v.» Bolin, 39 -Ind.« A.: 169, 


78 NE 210; Indianapolis St. R. Co. v.} 


Schmidt, 35 Ind. A. 202, 71 NE 663, 
72 NE 478. 
- Ind. T.—Chicago, etc., R. Co. v. 
Pounds, :lv Ind. T. 51; 35 SW 249. 

- Ilowa.—Phelan v. Foutz, 200 Iowa 
267, 204 NW 240; Stanoshek v. Chi- 
eago, ete, R. Co., 198 Iowa 62, 199 
NW 310; Lundien v. Ft. Dodge, ete., 
R. Co., 166 lowa 85, 147 NW °308; 
Welsh v. Tri-City R. Co., 148 Iowa 
200, 126 NW 1118; Bruggeman v. 
Illinois Cent. R. Co., 147 Iowa 187, 
123 NW 1007,. AnnCasi912B 876; 
Bourrett v. Chicago, ete.,-R. Co., 121 
NW 380; Keefe v. Chicago, etc., R. 
Co., 92 Iowa 182, 60 NW 508, 54 
AmSR 542; Romick v. Chicago, etc., 
R. Co., 62 Iowa 167, 17 NW 458; 
Albertson v. Keokuk, etc., R. Co., 48 
Iowa 292; Morris v. Chicago, etc, R. 
Co., 45 Iowa 29; Cooper v. Central R. 


Co., 44 Iowa 134; Gates v. Burlington, | 


etc., R. Co., 39 Iowa 45; Spencer v. 
Tllinois Cent. R. Co., 29 Iowa 55. 
Kan.—Tarter v. Missouri, etc, R. 
€o., 119 Kan. 365, 239 P 754; Muir 
v. Fleming, 116 Kan. 551, 227 P 536; 
Springer v. Chicago Great Western 
R. Co., 95 Kan. 408, 148 P 611; Temp- 
fer v. Joplin, etc., R. Co., 89 Kan. 374, 
131 P 592; Dunlap v. Chicago, etc., 
R. Co., 87 Kan. 197, 123 P 754. 
Ky.—Ross v. Louisville Taxicab, 
etc., Co., 202 Ky. 828, 261 SW 590; 
Adams v. Parish, 189 Ky. 628, 225 
Sw 467; Illinois Cent. R. Co. v. 
Evans, 170 Ky. 536, 186 SW 173; 
Louisville, etc., R. Co. v. Stokes, 166 
den LAZO VIO SW Peet! Trambo! sv, 
Watson Contract Co., 163 Ky. 453, 173 
SW 1125; Otis El. Co. v. Wilson, 147 
Ky. 676, 145 SW 391; Washington 
Mfg., ete, Co..v. Barnett, 42 SW 
1120, 19 KyL 958; Cincinnati South- 
ern R. Co. v. Miller, 10 Ky. Op. 515. 
La.—Hammers v. Colorado South- 
ern, etc., R. Co., 128 La. 648, 55 S 4, 
34 LRANS -685; Navailles v. Diel- 
mann, 124 La. 421, 50 S 449, 134 
‘AmSR 508; McClanahan v. Vicks- 
burg, etc., R. Co., 111 La. 781, 35 S 
902; McGuire v. Vicksburg, etc. R. 
(Co., 46 La. Ann. 1543, 16 8S 457; 
Da Ponte v. Uzzo, 5 La. A. 105; 
Gouzien v. Feraci, 2 La. A. 115. 
—-Me.—-McKinnon v. Bangor’ R:, etc., 
Co., 116 Me- 289, 101 A 452; Stone v. 


Forest City Express Co., 105 Me. 237, 
74 A 238; Coombs -v. Mason, 97. Me. 
270, 54 A 728; Ward v. Maine Cent. 
R. Co., 96: Me. 186, 51 .A- 947; At- 
wood v. Bangor, ete., R. Co., 91 Me. 
399, 40 A 67. 

Md.—State v. Washington, ‘ete., R. 
Co., 149. Md. 448, 131 A 822; Balti- 
more City Pass. R. Co. v. Cooney, 87 
Md. 261, 39 A859; Baltimore Tract. 
Co. v. Appel, ‘80 Md. 603, 31 A 964; 
‘Baltimore, ete. R. Co. v. Kean, 65 
Md. 394,°5 A 325; People’s Pass. R. 
Co. v. Green, 56 Md. 84; Klepper v. 
‘Coffey, 44 Md. 117; Lewis  v. Balti- 
more, etc., R.'Co., .38 Md. 588, 17 
AmR 521; Baltimore, etc., R. Co. v. 
iState, 33 Md. 542. 

Mass.—Black v. New York, etc., R. 
Co.,.193 Mass. 448, 79 NE 797,97 
LRANS 148, 9 AnnCas 485. 

Mich.—Flanagan v. Arnold, 236 
Mich. 180, 210 NW 256; Halzle. v. 
Hargreaves, 233° Mich. 234, 206 NW 
356;.Golob v. Detroit United R. Co., 
\228 Mich. 201, 199 NW 639; Gibbard 
wv. Cursan, 225 Mich. 311, 196 NW 
398; Gold v. Detroit United R. Co., 
223 Mich. 201, 199 NW 639; Gibbard 
v. Detroit United R. Co., 196 Mieh. 
1586, 162 NW 1012; Davis v. Saginaw- 
Bay: City. R:»Col, 1912) Mich.*131;-L57 
NW .390; Strong v. Grand Trunk 
i Western. R. Co., 156-.Mich. 66, 120 
NW 683; Borschall v. Detroit R. Co., 
115 .Mich. 473, 73 NW: 551; Richter 
v. Harper, 95 Mich. 221, 54 NW 768; 
Battishill v.. Humphreys, 64 : Mich. 
514, 38 NW 581. 

Minn.—Gill v. Minneapolis, 


ete, 
Electric Tract. Co., 129 Minn. 


142, 


Mo.—Bobos v. Krey Packing Co., 
296 SW 157; Burke v. Pappas, 293 
‘SW 142; Gould v. Chicago, etc., R. 
Co., 315.Mo. 713, 290 SW 185; King 
|v. Missouri Pac. R. Co.,; 263 SW 828; 
Banks v. Morris, 302 Mor 254, 257 
‘SW. 482; Logan v. Chicago, etc., R. 
'Co., 300 Mo. 611, 254 SW 705;. Karte 
v. J. R. Brockman Mfg. Co., 247 SW 
417; Rubick v. Sandler, 219 SW 401; 
Owens v. Kansas City, etc., R. Co., 
201 SW 548; Rashall v. St. Louis, 
etc., R. Co., 249 Mo. 509, 155 SW 426; 
Nivert v. Wabash R. Co., 232 Mo. 
626, 135 SW 33; Murphy v. Wabash 
R. Co.,.°228 Mou 56," 128° Sw 481; 
Krehmeyer v. St. Louis Transit Co., 
220 Mo. 639, 120 SW 78; Hall v. 
Missouri Pac. R. Co., 219 Mo. 553, 
118 SW 56; Matz v. Missouri Pac. R. 
Co., 217 Mo. 275, 117 SW 584; Trigg 
v. Water, etc., Co., 215 Mo. 521, 114 
SW 972, 20 LRANS 987; King v. Wa- 
bash R. Co., 211 Mo. 1, 109 SW 671; 
Zander v. St. Louis Transit Co., -206 
Mo. 445, 103 SW .1006; Czezewzka v. 
Benton-Bellefontaine R. Co., 121 Mo, 
201, 25 SW 911; Swigera v. Hannibal, 
etc., R. Co., 75 Mo. 475; Straus v. 
Kansas City, etc., R. Co., 75 Mo. 185; 
Zimmerman v. Hannibal, etc., R. Co., 
‘71 Mo. 476; Nelson v. Atlantic, etc., 
R. Co., 68 Mo. 593; Isabell v. Hanni- 
bal, ete., R. Co., 60 Mo. 475; Whalen 
v. St. Louis, etc., R. Co., 60 Mo. 323; 
Brown. v. Hannibal, etc., R. Co., 50 
Mo. 461, 11 AmR 420; Morrissey v. 
Wiggins Ferry Co., 438 Mo. 3880, 97 
AmD 402; Benzel v. Anishanzlin, 
(A.) 297 SW 180; Trussell v. Waight, 
(A.) 285 SW 114; Moore v. St. Louis, 
etce., R. Co., (A.) 283 SW:732; Maz- 
zola v. Wells, (A.) 270 SW 412; 
Salisbury v. Quincy, etc., R. Co., (A.) 
268 SW 896; Williams v. Fleming, 
218 Mo. A. 563, 267 SW 6; Hoff v. 
Wells, (A.) 266 SW 1027; Lambert v. 
Wells, (A.) 264 SW 387; Wilsch v. 
Gleiforst, (A.) 259 SW 850; Carl v. 
East St. Louis, etc., R. Co., (A.). 258 
SW 72; . Fledderman -v. Manufac- 
turers’ R. Co., (A.) 254° SW 717; 


r Yakoboski v. Wells, (A.) 253 SW 72; 


Sullivan -v. Gideon; etc., R. Co., ‘213 


iCo., 


151 NW 896; Havel .v. Minneapolis, | 
ete., R. Co., 120 Minn. 195, 139 NW 
Lot. : 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S ‘783; Chris- 
tian v. Illinois Cent. R. Co, 12 8S 
710. : 


‘Nebr. 


1280; Chicago, ete, R. 


Mo. A. 20, 247 SW 1910; Columbia 
Taxicab Co. v. Englebrecht, (A.) 247 
SW 239; O’Sullivan v. Kansas City 
R. Cos., (A.) 237 SW 8438; Albright 
v., Joplin Oil Co., 206 Mo. A. 412, 229 
SW. 829; Sandry v. Hines, (A.) 226 


SW 646; Gilbert''v. Mississippi River, 
etc., R. Co., (A.) 226 SW 2638; Seeth- 


man v. Union Depot Bridge, etc., R. 
Co,>.203 <Mo.}:A.-5381,0:218 1 SW. 879; 
Ottofy v. Mississippi Valley Trust 
Co., 197 .Mo. A..'4738, 196.-SW. 428; 
Quinley v. Springfield Tract. Co., 180 
Mo. A. 287, 165 SW 346; Rowe v. 
Hammond, 172 Mo. A. 203, 157 SW 
880; . Borders v. Metropolitan St. R. 
Cot, 168+ Mo. .A..-172; +153 « SW: -42; 
Strauss y. Metropolitan St. R. Co., 
166 Mo. A. 153, 148 SW 209; Flynn 
v. Metropolitan St. R. Co., 166 Mo. ‘A: 
182, 148 SW 122; Fink v. Kansas City 
Southern. R. Co., 161 Mo. A. 314, 143 
SW 568; Smith v. Heibel, 157 Mo. A. 
177, 187 SW 70; Nipper v. Metropoli- 
tan’ St. .R.uCo.;..145 “Mo... A. 2244, 129 
SW 4389; Shipley v. Metropolitan St. 
R. Co.; 144 Mo.. A. 7, 128 SW 768; 
Gumm v. Kansas City Belt R. Co., 


.141 Mo. A. 306, 125 SW 796; Dey v. 


United R.. Cos., 140 Mo. A. 461, 120 
SW 134; Potter v. St. Louis, ete., R. 
136° Mo. A. °'125,-117: SW. -.593; 
Cole v. Metropolitan St. R. Co., 133 
Mo. A. 440, 113 SW 684; Ross v. 
Metropolitan St. R. Co., 132 Mo. A. 
472, 112 SW 9; Ross v. Metropolitan 
St. RCo.) 113) Mo.: A. 600; (88. SW 


'144; Baxter v. St. Louis Transit Co., 


103 Mo. A. 597, 78 SW 70; Warming- 
ton v. Atchison, etc., R. Co., 46 Mo. 


A. 159. J 


Mont.—Dahmer v. Northern Pac. 
R. Co., 48 Mont. 152, 136 P 1059, 142 
P.209; Melzner v. Northern Pac. R. 
Co., 46 Mont. 162, 127 P 146; Neary. 
v. Northern. Pac. R.-Co., 41. Mont, 
480, 110 P 226; Neary v. Northern 


»Pac. R. Co., 37 Mont. 461, 97 P 944, 


19 LRANS 446. 

Nebr.—Johnston v. Delano, 100 
192, 158 NW 1034; Zitnik v. 
Union Pac. R. Co., 91. Nebr. 679, 136 
NW (995; Zelenka v.. Union Stock 
Yards Co., 82 Nebr. 511, 118 NW: 
103; Kruger v.. Omaha, etc., St. R. 
Co., 80 Nebr. 490, 114 NW 571, 127 


‘“AmSR 786, 17 LRANS 101; Dailey v. 


‘Burlington, etc., R. -Co., 58 ‘Nebri 
396, 78 NW 722; Omaha St. R. Co. v. 
Martin, 48 Nebr. 65, 66 NW 1007; 


Union Pac. R. Co. v. Mertes, 35 Nebr. 
204, 52 NW 1099; Burnett v. Burling- 
ton, etc., R. Co., 16 Nebr. 332, 20 NW: 
Co. v. Lilley, 4 

(Unoff.) 286, 93 NW 1012. 

. H.—Cavanaugh v. Boston, ete., 
R. Co., 76 N. H. 68, 79 A 694; Alt- 
man v. Boston, ete, R. Co., 75 N. H. 
573, 78 A 616; Yeaton v. Boston, ete., 
Ri Co., 73 Nv Hy°285, 61 A‘523. Park- 
inson v. Concord St. R. Co.,:71 N. .H. 
28, 51 A 268; State v. Manchester, 
ete, Re Go. b2) N. Hi -5.2'8: 

N. J.—Camden, ete., R. Co. v. Pres- 
ton, 59 N. J.-L: 264, 35 A 1119. 

N. M.—Thayer v. Denver, ete, R. 
Co., 21 N. M. 330, 154 P 691; Thomp- 
son v. Albuquerque Tract. Co., 15 N. 
M. 407,-110 P 552. 

N. Y.—Spooner v. Delaware, etc., 
Co., 115 N. Y. 22; 21 NE 696; Brags 
v. Central New England R. Co., 152 
App. Div. 444, 187 NYS 273; Gefner 
v. Lefkowitz & Sons, Inc., 159 NYS 
896; Mordente v. New York Cab Co., 
109 NYS 12. 

N. C.—West Constr. Co. v. Atlantic 
Coast Line R. Co., 185 N. C. 438, 116 
SE 3; Fry v. Southern Public Utili- 
ties! Go} 188/"N.) C.'281, 111 SHY 354° 
MeManus v. Seaboard Air Line R. 
Co., 174 N.C. 735, 94 SH 455. 

N. D.—Cowan v. Minneapolis, etc., 
a CO. T4229 ND Oy ea 2 AN Wer Sitar 
Dubs v. Northern Pac. R. Co., 42 N. 
D. 124, 171 NW 888; Acton v. Fargo, 
6te!, “R.” Co., 20 "N. D.*434, 129 NW 
225; Bostwick v. Minneapolis, etce., 
Re Cok, aN. Ds440,7,51 NW Tet. 

Oh.—West v. Gillette, 95 Oh. St. 
305, 116. NE 521; Steubenville, etc., 
Tract. Co. v. Brandon, 87 Oh. St. 187, 


Nebr. 
N 


986 [45 C.J] 


his position of peril was, or, in 


B 325; Cincinnati, ete., R. Co. 
se osaen, 49 Oh. St. 230, 31 NE 282, 
16 LRA 674; Kerwhaker v. Cleve- 
land, ete, R. Co., 3 Oh, St. 172, 62 
AmD 246; Bittner v. Northern Ohio 
Tract., etc., Co., 28 Oh. Cir. Ct. N. s. 


604; Lake Shore, ete, R. Co. v. 
Callahan, 2 Oh. Cir. Ct. N. S. 326, 25 
Oh.) Gir: Cty Wt, 


Okl.—Chicago, etc., R. Co. v. Ped- 
igo, 123 Okl. 213, 262 P 1095; Mid- 
land Valley R. Co. v. Neeley, 114 Okl. 
277, 246 P 859; St. Louis-San Fran- 
cisco R. Co. v. Miller, 117 Okl. 60, 245 
P 52; Muskogee Electric Tract. Co. 
vy. Tice, 116 Okl. 24, 243 P 175; St. 
Louis-San Francisco R. Co. v. Bryan, 
113 Okl. 39, 237 P 613; Missouri, etc., 
R. Co. v. Smith, 97 Okl. 152, 223 P 
373; Muskogee, Electric Tract. Co. v. 
Tanner, 93 Okl. 284, 220 P 655; 
Thrasher v. St. Louis, etc., R. Co., 
86 Okl. 88, 206 P 212; Missouri, etc., 
BilaContiv’ dee, A738 (Ok 165, \17o7F 
367; Thorp v. St. Louis, etc. R. Co., 
73 Okl. 123, 175 P 240; Hailey-Ola 
Coal Co. v. Morgan, 39 Okl. 71, 134 P 
29; Oklahoma City R. Co. v. Barkett, 
30 Okl. 28, 118 P 350;, Clark v. St. 
Louis, etc, R. Co. 24 Okl. 764, 108 
PEséh. 

Or.—Emmons v. Southern Pac. Co., 
97 Or. 263, 191 P 833; Provo vy. Spo- 
kane, etc., R. Co., 87 Or. 467, 170 P 
522; Richardson v. Portland R., etc., 
Co., 70 Or. 830, 141 P 749; Cerrano 
vy. Portland R., etc., Co., 62 Or. 421, 
126 P 37; Stewart v. Portland R., etc., 
Co., 58 Or. 377, 114 P 936; Smith v. 
Southern Pac. Co., 58 Or. 22, 113 P 
41, AnnCas1913A 434. 

Pa.—Hess v. Kemmerer, 65 Pa. Su- 

er. 247. 

2 Philippine.—Picart v. Smith, 37 
Philippine 809. 

Porto Rico.—Castle’ v. Zorilla, 8 
Porto Rico Fed. 491; Morales v. San 
Juan Light, etc., Co., 4 Porto Rico 
Fed. 361; Perianes v. Caldes, 4 Porto 
Rico Fed. 126; Morales v. Porto Rico 
R.,- ete;,(Co.; 12% Porto .Rico..704. 

R. I.—Norton v. Carty, 127 A 567. 

S. C.—Farley v. Charleston Basket, 
etc., Co., 51 S. C. 222, 28 SH 193, 401. 

S. D.—McFarland v. Chicago, etc., 
R. Co., 212 NW _ 493; 
Sioux Falls Tract. System, 39 S. D. 
10, 162 NW 746. 

Tenn.—Hodge v. Hamilton, 293 
SW 752; Cash v. Casey-Hedges Co., 
139 Tenn. 179, 201 SW 347; Owen v. 
Jackson R., etc., Co., 1 Tenn. Civ. A. 
413. 

Tex.—Fecos, etc., R. Co. v. Rosen- 
bloom, 107 Tex. 291, 173 SW 215, 177 
SW 952; Martin v. Texas, etc, R. 
Co., 87. Tex: -117;..26) SW 61062;) St: 
Louis, etc., R. Co. v. Hauks,’ 78 Tex. 
300, 14 SW 691, 11 LRA 383; Verble 
v. Schaff, (Commn, A.) 251 SW 1023 
aff (Civ. A.) 240 SW 597]; Baker v. 

hafter, (Commn. A.) 231 SW 349 
[rev (Civ. A.) 208 SW 961]; 
ete., R. Co. v. Hart, (Civ. A.) 294 
SW 978; Schaff v. Copass, (Civ. A.) 
262 SW 2384; Wichita Falls, ete., R. 
Co. v. Emberlin, (Civ. A.) 255 SW 


De Noma v. 


796; Northern Texas Tract. Co.. v. 
Southern Surety Co., (Civ. A.) 250 
SW 229; Houston, . etc., 60: “Vv. 


Barron, (Civ. A.) 2385 SW 3385; Hines 
v. Foreman, (Civ. A.) 229 SW 630; 
Schaff v. Gooch, (Civ. A.) 218 SW 
783; Baker v. Shafter, (Civ. A.) 208 
SW 961; Horwitz v. Jefferson County 
MractsCo., (Civ. A.) 188 SW .26; 
Pecos,  etc., . Co. v. Welshimer, 
(Civ. A.) 170 SW 2638; Furst-Edwards 
v. St. Louis Southwestern R. Co., 
(Civ, A.) 146 SW 1024; Gehring v. 
Galveston Electric Co., (Civ. A.) 134 
SW 288; St. Louis Southwestern R. 
Co. v.:‘Cambron, 62 Tex. Civ. A. 465, 
121. SW 1130; St. Louis, ete., R. Co. 
v. Droddy, (Civ. A.) 114 SW 902; 
Morgan v. Missouri, ete., R. Co., 50 
Tex. Civ. A. 420, 110 SW 978; Hous- 


COM, (OCC. hey 'CO.n Vad Minn, (CCV was) 
107 SW 94 [aff 101 Tex. 511, 109 SW 
9181;; Texas, ete, .R. Co. v.’ Sear- 
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the exercise of |’ reasonable and proper care, should have been, dis- 


borough, (Civ. A.) 104 SW 408 [aff 
101 Tex. 436, 108 SW 804]; Northern 
Texas Tract. Co, ww. Yates, 39. 2Tex: 
Civ. A. 114, 88 SW _ 283;) El.Paso 
Blectric R. Co. v. Kendall, 38 Tex. 
Civ. “A. 221, 85 SW ‘61; ) St. ‘Louis 
Southwestern R. Co. v. Jacobson, 28 
Tex. Civ. A. 150, 66 SW 1111; Texas, 
etc., R. Co. v. Brown, 14 Tex. Civ. A. 
697, 39 SW 140; Texas, etc., R. Co. 
v. Lively, 14 Tex. Civ. A. 554, 38 SW 
370; Gulf, etc.,, R. Co. v. Danshank, 
6 Tex. Civ. A. 385, 25 SW 295. 

Utah.—Jensen v. Denver, etc., R. 
Co., 44 Utah 100, 1388 P 1185; Shaw v. 
Salt Lake City R. Co., 21 Utah 76, 
59 P 552; Thompson v. Salt Lake 
Rapid-Transit Co., 16 Utah 281, 52 
P 92, 67 AmSR 621, 40 LRA 172; 
Hallicy. \Ogden City St.ciR. :Co., 13 
Utah 2438, 44 P 1046, 57. AMSR 726. 

Vt.—Lachance v. Myers, 98 Vt. 
498, 129 A 172; Pollica v. Twin State 
Gas, etce., Co., 88 Vt. 205, 92 A 150, 
AnnCasl1917C 240; Trow v. Vermont 
Cent. R. Co., 24 Vt. 487, 58 AmD 191; 
Robinson v. Cone, 22 Vt. 213, 54 AmD 
67. 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700; McGowan v. Tayman, 144 
Va. 358, 132 SE 316; Van Sickler v. 
Washington, ete., R. Co., 142 Va. 857, 
128 SE 867; Wilson v. Virginia Port- 
land R. Co.,-122 Va. 160, 94 .SE 347; 
Kabler v. Southern R. Co., 121 Va. 
90, 92 SE 815; Norfolk Southern R. 
Co. v. Crocker, 117 Va. 327, 84 SHE 
681; Southern R. Co. v. Bailey, 110 
Va. 833, 67 SE 365, 27 LRANS 379; 
Chesapeake, ete., R. Co. v. Corbin, 
110 Va. 700, 67 SE 179; Norfolk, etc., 
R. Co. v. Spencer, 104 Va. 657, 52 SE 
310; Richmond, ete., R. Co. v. Yea- 
mans, 86 Va. 860, 12 SE 946; Farley 
v. Richmond, etc., R:. Co., 81 Va. 783; 
Richmond, etc., R. Co. v. Anderson, 
31 Gratt.- (72 Va.) 812, 31 AmR 750. 

Wash.—Lung v. Washington Water 
Power Co., 144 Wash. 676, 258 P 
832; Johnson v. Seattle, 141 Wash. 
385, 250 P 409; Thompson v. Collins, 
139 Wash. 401, 247 P 458; Leftridge 
v. Seattle, 130 Wash. 541, 228 P 302; 
Locke v. Puget Sound International 
R., ete.,: Co.;,100 Wash. .482,. 171) P 
242, LRAI918D 1119; Underhill v. 
Stevenson, 100 Wash. 129, 170 P 354; 
Stephenson v. Parton, 89 Wash. 653, 
155 P 147; Gladen v. Seattle, 83 
Wash. 412, 145 P 418; Moy Quon vy. 
M. Furuya Co., 81 Wash. 526, 143 P 
99; Mosso v. BE. H. Stanton Co., 75 
Wash, 220, 134 P 941, LRA19164 
943; Herrick v. Washington Water 
Power Co., 75 Wash. 149, 134 P 934, 
48 LRANS 640. 

W. Va—Truman vy. Wink-O-Prod- 
ucts, Go., 96 Wii Va. 256,.° 122) SH .743; 
Carrico v. West Virginia Cent., etc., 
Riv Co.) 7 Bo .iWas Vai 889, 6049 SH 1 oe 
Johnson v. Baltimore, ete., R. Co., 25 
W. Va. 570; Washington v. Balti- 
more, ete,o/RirICojn Lt W- Vani9.0s 
Sheff v. Huntington, 16 W. Va. 307. 

Wis.—Stucke v. Milwaukee, ete., 
Ry Coy) 9) Wiss 182, 

Eng.—British Columbia Blectric R. 
Co., Ltd. v. Loach, [1916] 1 A. C. 719; 
Radley v. London, ete., R. Co., 1 App. 
Cas. 754; Davey v. London, ete., R. 
Co., 12 Q. B. D. 70; The Vera Cruz, 
9 P. D. 88; Gaffney v. Dublin United 
Tramways Co., Ltd. [1916] 2 Ir. 
472; Paul, Ltd. v. Great Eastern R. 
Co.,, 86.) Tey Ti” Ree44. 

Can.—Ontario Gravel Freighting 
Co. v. Mathews SS. Co., [1927] Can. 
S.C. 92, [1927] 1 DomLR 1045; Long 
Vo; LOrOnto “RiniGoss 50: Cans eSeiGs 1224) 
20 DomLR 369, 18 CanRCas 92 [al- 
lowing app 24 OntWR 39, 10 DomLR 
300, 15 CanRCas 35]; Calgary ov. 
Harnovis, 48 Can. S. C. 494, 15 Dom 
LR 411, 26 WestLR 565, 5 WestWkly 
869 [aff 6 Alta. L. 1, 11 DomLR 3, 
23 WestLR 847, 4 WestWkly 263]; 
Halifax Electric Tramway Co. v. In- 
glis, 30 Can. S. C. 256 [dism app 32 
N. S. 117]; Niagara, ete, R. Co. v. 
Lakes, etc, Transit Co., [1926] 1 


DomLR 897 [rev [1924] Can. Exch. 
1 (rev [1923] Can. Exch. 202, [1923] 
4 DomLR 1195) ]. ; 

Alta.—B. & R. Co., Ltd. v. McLeod, 
7° Alta. L. 349, 18 DomLR 245, .28 
WestLR 778, 6 WestWkly 1299 [al- 
lowing app 5 Alta. L. 176, 7 DomLR. 
579, 22 WestLR 274, 2 WestWkly 
1093]; Bibeault v. Ramsey, 69 Dom. 
LR 111, [1922] 3 WestWkly 521. 

B. C.—O’Callaghan v. Great North- 
ern R. Co., 20 DomLR 145, 18 CanR 
Cas 156. 

Man.—Buxman y. Winnipeg Hlec- 
tric Co., 35 Man. 175, [1925] 3 Dom 
LR_ 6385, [1925] 2 WestWkly 566; 
Wallman y. Canadian Pac. R. Co., 16 
Man. 82. 

N. B.—Vanwart v. New Brunswick 
Re. Cos.27 Neo Be 59% 

N. S.—West v. Boutilier, 18 N. S. 
297, 6 CanLTOccNotes 441. 

Ont.—Field v. Sarnia St. R. Co., 50 
Ont, L. 260, 64 DomLR 357; Jones v. 
Toronto, -etes? Ra, Co. i28cOntiidas 33a} 
2 OntWN 979, 18 OntWR 966, 12 
CanRCas 436 [allowing app 2 Ont 
WN 684, 18 OntWR 498, and app al- 
lowed on other grounds 25 Ont. L. 
158, 20 OntWR 460, 13 CanRCas 107, 
AnnCas1912C 1058]; Peart v. Grand 
Trunk R,)Co.,-10 “Onte A. Sl9stssA Pore 
wood v. Toronto, 22 Ont. 351; Kent 
eo Bertram Sons Co., 8 OntWR 

Que,—Jacquemin vy. Montreal St. 
R. Co., 11 Que. Super. 419. 

Austr.—Municipal Tramways Trust 
v. Buckley, 14 Austr. C. L. R. 731. 

“It is undoubtedly a well-settled 
principle of law, that even though a 
person has, by his own negligence, 
placed himself in a position of dan- 
ger, it is still the duty of others who 
discover him in that situation to ob- 
serve care in order to avoid injur- 
ing him; and it has often been held 
that a failure to discharge this duty 
will render a defendant liable for 
damages resulting from such neg- 
lect of duty, notwithstanding the 
previous negligence of the person in- 
jured.”” Holmes v. South Pac. Coast 
R. Co., 97 Cal. 161, 168, 31 P 834. 

“The doctrine has been established 
that, when the plaintiff’s negligence 
or wrongdoing has placed his person 
or property in a dangerous situation 
which is beyond his immediate con- 
trol, and the defendant, having full 
knowledge of the dangerous situa- 
tion, and full opportunity, by the ex- 
ercise of reasonable care, to avoid 
any injury, nevertheless causes an 
injury, he is liable for the injury.” 
Black v. New York, ete., R. Co., 193 
Mass. 448, 451, 79 NE 797, 7 LRANS 
148, 9 AnnCas 485. 

{a] Illustrations.—(1) Contribu- 
tory negligence of a workman in 
working in a place apparently dan- 
gerous because near a heavy smoke- 
stack being erected in a dangerous 
manner did not relieve the erector 
from liability for the death of the 
workman by the fall of the smoke- 
stack, where, knowing the work- 
man’s position, the erector proceeded 
with the erection, constantly increas- 
ing the workman’s peril. Cash vy. 
Casey-Hedges Co., 139 Tenn. 179, 201 
Sw 347. (2) Notwithstanding dece- 
dent was negligent in getting into an 
overloaded, unseaworthy boat, han- 
dled by an incompetent boy, recovery 
may be had for ‘his death where he 
was drowned by the overturning of 
the boat after the boy had refused 
to put back to shore at decedent’s 
request made after it was apparent 
that the boat had too much of a load 
for the prevailing rough water. 
Flanagan v. Arnold, 236 Mich. 180, 
210 NW 256. 

[b] Rule applied to cases involv- 
ing injury to domestic animals.—Is- 
bell v. New York, etc., R. Co., 27 
Conn. 393, 71 AmD 78; Vandalia R. 
Co. v. Duling, 60 Ind, A. 332, 109 NH 
70; Dunlap v. Chicago, ete., R. Co.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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covered by plaintiff.%* 


not defeat recovery if defendant, 


of ordinary care, might have avoided the conse- 
quences of the injured person’s negligence.®4 
general statement, however, is subject to the qualifi- 
cation that there can be no recovery if negligence 
for which plaintiff is responsible concurs with the 
negligence of defendant as a proximate cause of 
The doctrine permitting recovery in 


the injury.®® 


87 Kan. 197,-123 P 754; ° St. Louis, 
etce., R. Co. v. Hauks, 78 Tex. 300, 14 
SW 691, 11 LRA 383. 

[ec] Rule applied to cases involv. 
ing injury to inanimate property.— 
The Plymouth, 186 Fed. 105, 108 CCA 
217 [certiorari den 223 U. S. 725, 32 
SCt 525, 56 L. ed. 631]; Indianapolis, 
etc., Co. v. Caldwell, 9 Ind. 397; 
Wright v. Brown, 4 Ind. 95, 58 AmD 
622; Vandalia R. Co. v. Duling, 60 
Ind. A. 332 ,109 NE 70; Martin v. 
‘exas,,. ete.;.. R.,Co.,..87 Lex. 117, 26 
Sw 1052; Furst-Edwards v. St. 
Louis Southwestern R. Co., (Tex. 
Civ. A.) 146 SW 1024; Morgan v. 
Missouri, etc., R. Co., 50 Tex. Civ. A. 
420, 110 SW 978. 

[d] Rule applied to trespassers.— 
Anniston Hlectric, etc., Co. v. Rosen, 
159 Ala. 195, 48 S 798, 183 AmSR 32; 
Chicago, ete: RR. Co..v. Pritchard, 
168 Ind. 398, 75 NE 508, 81 NE 78, 9 
LRANS 857; New York, etc., R. Co. 
v. Ault, 56 Ind. A. 293, 102 NE 988; 
Gill v. Minneapolis, etc., Electric 
Tract. Co., 129 Minn. 142, 151 NW 
896; Clark v. Wilmington, etc. R. 
Co., 109 N. C, 430, 14 SE 43, 14- LRA 
749; Chicago, etc., R. Co. v. Pedigo, 
123 Okl. 213, 252 P 1095. Discovered 
peril of trespasser generally see 
supra § 145. 

Other applications of rule see Car- 
riers § 1490; Collision §§ 11, 247; 
Innkeepers § 38; Master and Servant 
§§ 1027, 1028; Motor Vehicles § 964; 
Railroads [33 Cyc 854, 1047]; Street 
Railroads [36 Cyc 1565]. 

83. Citizens St. R. Co. v. Hamer, 
29 Ind. A. 426, 62 NE 658, 638 NE 
778; Green v. Metropolitan St. R. Co., 
65 App. Div. 54, 72 NYS 524 [rev 


on ovher grounds 171 N. Y. 201, 63 
NE 958]. 
84. U. S.—Grand Trunk R. Co. v. 


Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485 [aff 35 Fed. 176]. 

Del.—Brown v. Wilmington, 27 
Del. 492, 90 A 44. 

Ida.—Anderson v. Great Northern 
Re Co. 15 tda., 613,999. P91; . Pilmer 
v. Boise Tract. Co., 14 Ida. 327, 94 P 
432, 125 AmSR 161, 15 LRANS 254. 

Me.—Dyer v. Cumberland County 
Power, etc., Co., 120 Me. 411, 115 A 
194. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

N. Y.—Green v. Erie R. Co. 11 
Hun 3338. 

Porto Rico.—Rosado v. Ponce R., 
etc., Co., 18 Porto Rico 593. 

Va.—Gunter v. Southern R. Co., 
126 Va. 565, 101 SE 885. 
- Ont.—Jones v. Toronto, etc., R. Co., 
23 Ont. i) 381, 22 OntwNii$79,,, :78: 
OntWR 966, 12 CanRCas 436 [allow- 
ing app 2 OntWN 684, 18 OntWR 
498, and app: allowed on_ other 
grounds 25 Ont. L. 158, 20 OntWR 
460, 13 CanRCas 107, AnnCas1912C 
1058]; Brenner v. Toronto R. Co., 13 
Ont. L. 428, 9 OntWR 198 [app al- 
lowed on other grounds 15 Ont. L. 
195, 10 OntWR 547 (app dism 40 Can. 


Ss. C. 540)]. 

“The general rule, no doubt, is 
that the plaintiff, in an action for 
negligence, cannot succeed if it is 


found by the jury that he himself 
had been guilty of negligence or want 
of ordinary care, which contributed 
to cause the accident. But this rule, 
in many cases, is qualified by another 
one, which is that though the plain- 
tiff may have been guilty of negli- 


A general statement of the 
doctrine, as expressed by some courts, is that the 
contributory negligence of the injured party will 
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gence, and although that negligence 
may in fact have contributed to the 
accident, if the defendant could in 
the result, by the exercise of ordi- 
nary care and diligence, have avoided 
the mischief which happened, the 
plaintiff's negligence will not excuse 
him.’ Green v. Erie R. Co., 11 Hun 
CN. Y..) 333,334. 

“Although the defendant’s negli- 
gence may have been the primary 
cause of the injury complained of, 
yet an ‘action for such injury cannot 
be maintained if the proximate and 
immediate cause of the injury can be 
traced to the want of ordinary care 
and caution in the person injured; 
subject to this qualification, which 
has grown up in recent years, (hav- 
ing been first enunciated in Davies 
v. Mann, 10 M. & W. 546, 152 Reprint 
588) that the contributory negligence 
of the party injured will not defeat 
the action if it be Shown that the 
defendant might, by the exercise of 
reasonable care and prudence, have 
avoided the consequences of the in- 
jured party’s negligence.” Grand 
Trunk R. Co. v. Ives, 144 U. S. 408, 
429, 12 SCt 679, 36 L. ed. 485. 

85. See infra § 545, 

8s6. U. S.—Kansas City Southern 
R. Co. v. Elizey, 48 SCt 80 [rev 12 
F. (2d) 4]; Pennsylvania R. Co. v. 
Swartzel,' 17 F. (2d) 869; Kinney v. 
Chicago Great Western R. Co., 17 F. 
(2d) 708; Chr. Heurich Brewing Co. 
v. McGavin, 16 F. (2d) 334; Atchison, 
etc., R. Co. v. Taylor, 196 Fed. 878, 
116 CCA 440; Denver City Tramway 
Co. v. Cobb, 164 Fed. 41, 90 CCA 459; 
Illinois Cent. R. Co. v. Ackerman, 144 
Fed. 959, 76 CCA i3. 

Ala.—Stanford v. St. Louis, ete., R. 
Co., 168 Ala. 210, 50 S 110. 

Cal.—Young v. Southern Pac. Co., 
189 Cal. 746, 210 P 259; Hamblin v. 
Schultis, 64 Cal. A. 104, 220 P 320. 

Colo.—Killian v. McCourt, 69 Colo. 
455, 194 P 9386; Denver, etc., R. Co. v. 
Buffehr, 30 Colo. 27, 69 P 582. 

Conn.—Bujnak v. Connecticut Co., 
94 Conn. 468, 109, A 244. 

Hawaii. Ferrage Vis 
Rapid Transit, etc., Co., 


87. 

Ida.—Short v. Boise Valley Tract. 
Co., 38 Ida. 593, 225 P 398. 

Ind.—Engle v. Cleveland, ete, R. 
Co., 197 Ind. 263, 149 NE. 648; In- 
dianapolis St. R. Co. v. Bolin, 39 Ind. 
A. 169, 78 NE 210. 

Kan.—Tartar v. Missouri, 
Co., 119 Kan. 365, 239 P 754. 

La.—Tyer v. Gulf, etc., R. Co., 143 
La. 177, 78 S 438. 

Me.-Dyer v. Cumberland County 
Power, etc., Co., 120 Me. 411, 115 A 
194 


Mich.—Bibbard _ v. 225 
Mich.-311, 196 NW 398. 

Miss.—Fuller v. Illinois Cent. R. 
Co.,,/100 Miss. 705, 56 S 783. 

Mo.—Toomey v. Wells, 310 Mo. 696, 
276 Sw 64; State v. Trimble, 300 Mo. 
92, 253 SW 1014. 

Nebr.—Kruger v. Omaha, etc., St. 
R. Co., 80 Nebr. 490, 114 NW 571, 
127 AmSR 786, 17 LRANS 101. 

N. H.—Cavanaugh v. Boston, etc, 
R. Co., 76 N. H. 68, 79 A 694. 

N. M.—Thayer v. Denver, etc., R. 
Co., 21 N. M. 330, 154 P 691. 

N. C.—Hudson v. Seaboard Air 
Line R. Co., 176 N. C. 488, 97 SE 388; 
Styles v. Richmond, etc., R. Co., 118 
N. C. 1084, 24 SE 740. 


Honolulu 
24 Hawaii 
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the class of cases under consideration has been 
variously referred to by the courts as ‘‘the doctrine 
of last clear chance,’’8* ‘‘the humanitarian doc- 
trine,’’§* ‘‘the doctrine of discovered peril,’’®* ‘‘the 
doctrine of subsequent negligence,’’®® ‘‘the doctrine 
of antecedent and subsequent negligence,’’® ‘‘the 
doctrine of ultimate negligence,’’®! and ‘‘the rule of 
Davies v. Mann.’’®? The latter designation refers to 
the case in which the doctrine was first given ex- 
pression,®? and from which the rules now estab- 


N. D.—Acton v. Fargo, etc., R. Co., 
20 N. D. 434, 129 NW 225. 

Oh.—Pennsyivania Co. v. Hart, 101 
Oh. St..196, 128 NE 142; Brierley v. 
Burton, 29 O. C. A. 545. 

Okl.—Midland Valley R. Co: v. 
Neeley, 114 Okl. 277, 246 P 859; 
Atchison, etc., R. Co. v. Brachter, 99 
Okl. 74, 225 P 941. 

Or.—Cerrano v. Portland R, 
Co., 62 Or. 421, 126 P 37. 

S. D.—McFarland v. Chicago, etc., 
R. Co., 212 NW 493. 

Tex.—Southern Tract. Co. v. Wil- 
son, (Civ. A.) 187 SW 536. 

Vt.—Lachance v. Myers, 98 Vt. 
498, 129 A 172, 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE .700. 

Wash.—Moso v. E. H. Stanton Co., 
ee eae 220, 134 P 941, LRA1916A 
94 


87. Biggard v. Cursan, 225 Mich. 
311, 196 NW 398; Burke v. Pappas, 
(Mo.) 293 SW 142; Toomey v. Wells, 
310 Mo. 696, 276 SW 64; King v. 
Missouri Pac. R. Co., (Mo.) 263 SW 
828; State v. Trimble, 300 Mo. 92, 
253 SW 1014; Smith v. Heibel, 
Mo. A. 177, 137 SW 70; Brierley v. 
Burton, 39 O. C. A. 545; Atchison, 
etc., R. Co. vy. Bratcher, 99 Okl. 74, 
225 P 941, 

[a] Last clear chance doctrine 
and humanitarian doctrine distin- 
guished see Smith v. Heibel, 157 Mo. 
A. 177, 137 SW 70 (quoted in title 
Motor Vehicles § 964 note 62 [e]). 

88. Ark.—Missouri Pac. R. Co. v. 


etc., 


Skipper, 298 SW 849; Chicago, etc., 
R. Co. v. Lannon, 86 Ark. 587, 112 
SW 177. 


Mich.—Gibbard  v. 225 
Mich. 311, 196 NW 398. 

Mo.—State v. Trimble, 300 Mo. 92, 
253 Sw 1014. 

Oh.—Brierley v. Burton, 29 O. C. 
A. 545. 

Tex.—Southern Tract. Co. v. Wil- 
son, (Civ. A.) 187 SW 536; Furst- 
Edwards vy. iSt. Louis Southwestern 
R. Co., (Civ. A.) 146 SW 1024. 

Va.—Chesapeake, ete, R. Co. v. 
Corbin, 110 Va. 700, 67 SH 179. ; 

89. Stanford v. St. Louis, ete. R. 
Co., 163 Ala. 210, 50 S 110; Indian- 
apolis Tract., etc., Co. v. Croly, 54 
Ind. A. 566, 96 NE 973, 98 NE 1091; 
Flanagan v. Arnold, 236 Mich. 180, 
210 NW 256; Gibbard v. Cursan, 225 
Mich. 311, 196 NW 398. 

90. Union Tract. Co. 
(Ind.) 155 NE 826. 

91.~ Skidmore v. British Columbia 
Electric R. Co., 31 B. C. 282, 68 Dom 
LR 32, [1922] 2 WestWkly 1036; 
Moore v. Niagara, etc., R. Co., 14 
OntWN_ 113. f 

92. Pennsylvania R. Co. v. Swart- 
zel, 17 KF. (2d) 869; Fuller v. Illinois 
Cent. R. Co., 100 Miss. 705, 56 S 783; 
Brierley v. Burton, 29 O. C. A. 545; 
Furst-Edwards v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 146 SW 


1024. 

93. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 
L. ed. 485 [aff 35 Fed. 176]. 

Conn.—Isbell v. New York, etc., R. 
Co., 27 Conn. 393, 71 AmD 78. 

D. C.—Capital Tract. Co. v. Divver, 
33 App. 332; Cullen v. Baltimore, etc., 
RCo: 8 App.5,.69. 

Ida.—Pilmer v. Boise Tract. Co., 14 
Ida. 327, 94 P 432, 125 AmSR 161, 
15 LRANS 254. 

Me.—Dyer v. Cumberland County. 
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lished have been developed.®* In some jurisdictions 
the doctrine is embodied in statute.®? 
tovexercise ordinary care to avoid injury to another 
after becoming aware that injury might otherwise 
result has been termed ‘‘gross negligence’’ by some 
courts;9® by others ‘‘negligence in the third de- 
Still other courts term the failure to 
exercise ordinary care to avoid injury to another 
after discovery of his peril willful or wanton con- 
duct, and permit recovery under the general rule 
permitting recovery notwithstanding contributory 
negligence in actions founded on willful or wanton 
The doctrine under consideration pre- 


2997 
gree. 


conduct.?8 


Power, ete., Co., 120 Me. 411,,115 A 
194. 

N. C.—Styles v. Richmond, etc., R. 
Co., 118 N. C. 1084, 24 SH 740; Prick- 
ett v. Wilmington, etc., R. Co., 117 N. 
C. 616, 23 SE 264, 58 AmSR.611, 30 
LRA 257. 

Oh.—Brierley v. Burton, 29 O. C. 
A. 545. 

Eing.—Davies v. Mann, 10 M. & W. 
546, 152 Reprint 588, 19 ERC 190. 

[a] . Facts and holding in leading 
case.—‘“‘In the case of Davies v. 
Mann, 10 M. & W. 545, 152 Reprint 
588, 19 ERC 190 the plaintiff, having 
fettered the fore feet of an ass be- 
longing to him, turned it into a 
public highway; and at the time in 
question, the asS was grazing on 
the off side of a road, about eight 
rods wide, when the _ defendant’s 
wagon, with a team of three horses, 
coming down a slight descent, ran 
against the ass and knocked it down, 
and, the wheels passing over it, it 
was killed. The ass was fettered at 
the time, and the driver of the wagon 
was some little distance behind the 
horses. Erskine, J., told the jury, 
that though the act of the plaintiff in 
leaving the donkey in the highway, 
so fettered as to prevent his getting 
out of the way of carriages traveling 
along it, might be illegal, still, if 
the proximate cause of the injury 
was the want of proper conduct on 
the part of the driver of the wagon, 
the action was maintainable against 
the defendant, and he instructed 
them, if they thought the accident 
might. have been avoided by the ex- 
ercise of ordinary care on the part 
of the driver, to find for the plaintiff. 
In the Exchequer, where this case 
was reviewed, Lord Abinger said: 
‘Even if this ass was a trespasser, 
and the defendant might, by proper 
care, have avoided injuring the ani- 
mal, and did not, he is liable for the 
consequences of his negligence, 
though the animal may have been 
improperly there.’ A new trial was 
denied.”’ Isbell v. New York, etc., R. 
Co., 27 Conn. 392, 406, 71 AmD 78. 

94. Robbins v. Pennsylvania Co., 
245 Fed. 435, 157 CCA 597; Tllinois 
Cent. R. Co. v. Ackerman, 144 Fed. 
959,» 76: CCA. 13;. Fuller v. Illinois 
Cent. R. Co., 100 Miss. 705, 56 S' 788. 


95. See statutory provisions. 
96. Simon vy. Detroit United R. 
Co., 196 Mich. 586, 162 NW. 1012; 


Strong v.. Grand Trunk Western R. 
Co., 156 Mich. 66, 120 NW 683. 

“Gross. negligence” defined see su- 
pra 6. 

97. State v. New York, etc, R. 
Co., 127 Md. 651, 96 A 809. 

98. Walldren Express, etc., Co. v. 
Krug, 291 Ill. 472, 126: NE 97; Star 
Brewery Co, v. Hauck, 222 Ill. 348, 
78 NE 827, 113 ‘AmSR 420; Lake 
Shore, etc., R. Co. v. Bodemer, 139 
Ill. 596, 29 NE 692, 32 AmSR 218; 
Gill. v. Minneapolis, .ete., Electric 
Tract. Co., ‘129 “Minn. 142, 151 NW 
896; Havel v. Minneapolis, etc. R. 
Co., ~ 120° Minn. -195,°189 NW ~187; 
Anderson v. Minneapolis, etc., R. Co., 
103; Minn.) 224,° 114" NW. 1128) 914 
LRANS 886; Cowan v. Minneapolis, 
CLG, JR. GO 42ND. 3 170. LT 2 NAW 


262) P. 133; 


The failure 


consideration.* 


322; Dubs v. Northern Pac. R. Co., 
42 N. D. 124, 171 NW 888; Hodge v. 
Hamilton, (Tenn.) 293 SW 752; Cash 
v. Casey-Hedges Co., 139 Tenn. 179, 
201 SW 347. 

Contributory negligence as a de- 
fense to actions founded on willful 
or wanton conduct see infra § 533. 

“Willful or wanton negligence” see 
supra §§ 37-49. 

99. Wheelock v. Clay, 13 F. (2d) 
972; Atchison, etce., R. Co. v. Taylor, 
196 Fed. 878, 116 CCA 440; Chappell 
v. San Diego, ete., R. Co., (Cal.) 258 
P 73; Darling v. Pacific Electric R. 
Co., 197 Cal. .702, 242 P 703; Young. v. 
Southern Pac. Co., 182 Cal. 369, 190 
P 36; Hamblin v. Schultis, 64 Cal. 
vAy, 104, 3220 3205. Ching. VW ing wv. 
Southern Pac. Co., 57 Cal. A. .546, 207 
Piast Cady iv, Sanford, .b% -Calk).A; 
218, 207 P 45; Lawrence v. Goodwill, 
44 Cal. A. 440, 186 P 781; Bassett v. 
Wood, 146 Va. 654, 132 SE 700. 

1. Ala.—Seaboard Air Line R. Co. 
v. Laney, 199 Ala. 654, 75 S 15. 

Cal.—Keiper v. Pacific Gas, 
Co,,. 36. Cal...A. 362,172 P 180. 

Colo.—Freeman vy. Schulz, 81 Colo. 
535, 256 P 631; Colorado, etc., R.,Co. 
v. Western Light, etc., Co., 73 Colo. 
107, 214 P 30. 

Conn.—Notarfrancesco v. Smith, 
105 Conn. 49, 134 A 151. 

Ind.—Michigan City v. Werner, 186 
Ind. 149, 114° NE 6386; Hartlage v. 
Louisville, ete., R., etce., Co., 180 Ind. 
666, 103 NE 7387. 

__ Ilowa.—Arnold v. Ft. Dodge, etc.,.R. 
Co., 186 Iowa 538, 173: NW 252. 

Mo.—Ehman v. Himeles, (A.) 243 
SW 241. 

_ Mont.—Melzner v. Northern Pace. 
R. Co.,*46 Mont. 162, 127 P 146. 

N. C.—Hudson v. Seaboard Air 
pune Ry Co. Li6r Ney Cav488; 497 - SE 
oO . 

S. D.—De Noma v. Sioux Falls 
Tract. System, 39'S; D. 10, 162 NW 
746. 

Va.—McGowan v. Tayman, 144 Va. 
3658, 182 SE 316; Van _ Sickler v: 
Washington, etc., R. Co., 142 Va. 857, 
128 SE 367. 

Wash.—Lee v. H. E. Gleason Co., 
Rossier v. Payne, 125 
Wash. 155, 215 P 366; Mosso v. BE. H. 


etc., 


Stanton Co., 75 Wash. 220, 184 P 941, 
LRAI9I16A 9438. 


2. Chr. Heurich Brewing Co. v. 
McGavin, 16 F. (2d) 3384; Dover v. 
Archambeault, 57 Cal. A. 659, 208 P 
178; Potter v. Back Country Transp. 
Co., 38 Cal. A. 24, 164 P 342; Spear v. 
United RB.’ Cos., 16° Cal. A, 637, 117% 
P 956. 

3. McNamara v. Rainey Luggage 
Corp., 139 Va. 197, 123 SH 515, 

[a] Rule applicable to _ either 
plaintiff or defendant.—‘‘That the in- 
struction. embodies the doctrine of 
the last clear chance for the benefit 
of a defendant is unquestionably 
true. But for that reason is it to be 
regarded as an anomaly? We do not 
think ‘so. This instruction tells the 
jury ‘that if you believe from the 
evidence that Andrews [defendant’s 
driver] was negligent,’ ete. It goes 
without saying that if the jury did 
not believe from the evidence that 


Andrews was negligent, that was the 


‘ily avoided. 


supposes negligence on the part of plaintiff,°° and 
has no application where the position of peril of the 
person or property injured is not due to negligence 
for which plaintiff is responsible.t It has been held 
that the occasion for applying the doctrine arises 
only in favor of the person injured ;? but there is 
authority to the contrary.® 

[§ 540] b. Basis of Doctrine. 
have been assigned as the basis of the doctrine under 


Different reasons 


Some courts have regarded it as 


an exception, founded upon grounds of public pol- 
icy, to the general doctrine of contributory negli- 
gence. The view generally accepted, however, 1s 


end of the case. If, however, they 
did so believe, then the instruction 
goes on to say that if the plaintiff, 
by the exercise of ordinary care, 
should have discovered such negli- 
gence in time: to have avoided the 
consequences thereof and failed to 
do so he cannot recover. As applied 
to this case, the court merely told 
the jury that even though Andrews 
was running at an excesSive rate of 
speed and was negligent in not keep- 
ing a proper lookout, this did not 
excuse the plaintiff for putting him- 
self in the way of an oncoming dan- 
gerous instrumentality, which by the 
exercise of ordinary care he should 
have discovered and could have eas- 
We do not see anything 
either dangerous or revolutionary in 
the doctrine as thus applied. On the 
contrary, not to apply it in a proper 
ease would work a hardship. For 
instance, an accident occurs, both 


|parties are injured, the one who is 


the sole proximate cause thereof, is 
the first to file his action and secure 
a trial. Thus we see, unless the doc- 
trine applied to the defendant in a 
proper case, the plaintiff by reason 
of his diligence, would occupy a po- 
sition of vantage that he would not 
be entitled to occupy if he depended 
on his-mere right to recover. In 
other words, however responsible he 
may be for the accident, he could 
invoke the benefit of a different rule 
of law from that which would ordi- 


‘narily prevail, by reason of his own 


diligence and the tardiness of his 
adversary in bringing his action.’’ 
McNamara v. Rainey Luggage Corp., 
139 Vas 197, 208, 123 SH 515. 

4 Denver, etc., R.-Co. v. Buffehr, 
30 Colo: 27, 69 P 582;. Beaman v. 
Cleveland, ete., R. Co., 77 Ind. A. 633; 
134. NE 510. 

5.. U. S.—Allnutt y. Missouri Pac. 
R. Co., 8 F.. (2d) 604, 


Ark.—Blytheville, ete, R. Co. v. 
Gessell, 158 Ark. 569, 250 SW 881. 
Ind.—Indianapolis St. R. Co. v. 
Bolin, 39 Ind. A. 169, 78 NE 210: 
Ky.—Otis El. Co. v. Wilson, 147 
Ky. 676, 145 SW 891. ’ 
Mo.—Sullivan. v. Gideon, ete, R. 


Co., 213 Mo. A. 20, 247 SW 1010; Dey 
te oy ian R. Cos., 140 Mo. A, 461, 120 


: (Civ. A.) 
St. Louis South- 
28 Tex. 


Tex.—Schaff v. Copass, 
262 SW 2384, 239; 
western R. Co. v. Jacobson, 


i\Civ. A. 150, 155, 66 SW 1111. 


“The doctrine is founded upon con- 
siderations of public policy deduced 


‘from principles of humanity, and the 


motives which ought to actuate all 
rightly disposed members of society 
in their conduct toward fellow human 
beings. The humanitarian principles 
invoked are those which impose a 
moral duty upon every one to avoid 
injuring another unnecessarily.” 
Schaff v. Copass, supra. To same 
effect Indianapolis St. R. Co. v. Bolin, 
39 Ind. A. 169; 78 NE 210; Dey. -v. 
United R. Cos., 140 Mo. A. 461, 120 
SW 134. 

“The doctrine of liability upon the 


/discovered peril of one in fault is 


based upon grounds of public policy 
which forbid the killing or maiming 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that it does not supplant or destroy, or constitute 
an exception to, the general doctrine of contribu- 


tory negligence, but is merely 


thereof,° and that recovery is permitted notwith- 
standing the negligence of plaintiff in exposing him- 
self to injury because such negligence does not in 


a legal sense contribute to the 


remote, and not a proximate, cause.’ 
by some courts, the person who has the last clear 
chance of avoiding an accident is considered in law 
solely responsible for the accident notwithstanding 
the negligence of the person injured,’ the negli- 
gence of the latter becoming the condition, and not 


of another even with his consent or 
acquiescence.’ St. Louis Southwest- 
ern R. Co. v. Jacobson, supra. 

6 Grand Trunk R. Co. v. Ives, 144 
U. S. 408, 12 SCt 679, 36 L: ed. 485 
[aff 35 Fed. 176]; Atchison, etc., R. 


Co. v. Taylor, 196 Fed. 878, 116 CCA |} 


440; The Plymouth, 186 Fed. 105, 108 
CCA 217 Ecertiorari den 223 U. S. 725, 
32 SCt 525, 56 L.-ed. 631]; Denver 
City Tramway Co v...-Cobb} 164 Fed. 
41, 90 CCA 459; Young v. Southern 


Pac. Co, 189 Cal. 746, 210° RP 259; 
Murphy V. Wabash -R. ‘Co., 228 Mo. 
06, 128 SW 481; Hall v. Missouri 


Pac. R. Co., 219 Mo. 553, 118:SW 56. 

7 U. S.—Chunn v:. Washington 
City, ete, R.. Oos20T US. 2302; -28 
SCt 63, 52 L. ed.°219; Grand Trunk 


R. Co. v. Ives, 144 U.S. 408, 12 SCt }, 


679, 36 L. ed: 485 [aff 35 Fed. 176]; 
Pennsylvania R. Co. v. Swartzel, 17 
F. (2d) 869; Pennsylvania R. Co. Vv. 
Reed, 60 Fed. 694, 9. CCA 219. 

‘Ala.— Godfrey v. Vinson, 215 Ala. 
166,110 S 13; Seaboard Air Line R. 
Con: Laney, | 199 Alta. 654, 75 S 15; 
Memphis, etc., R. Co. v. Martin, 131 
Ala: 269, 30'S 827. 

Cal. —Taylor vy. Pacific Electric R. 


Co., 172 Cal. 638, 158 P 119; Lawrence |; 
186 P} 


v. 'Gooawill, 44. Cal, A. 440, 
781; Spear v. United R. Cos., 16 Cal. 
A. 637, 117° P 956: 

Colo. —Nichols v. Chicago, etc., R. 

Co., 44 Colo. 501, 98 P 808; Colorado 
Springs, etc., R! Co. Vv. Merrill, 27 
Colo. A. 382, 149 P 843. 
- Conn.—Bujnak v. Connecticut Co., 
94 Conn. 468, 109 A 244; Radwick v. 
Goldstein, 90 Conn. 701, 98 A_ 583; 
Nehring v. Connecticut Co., 86 Conn. 
109, 84° A 301, 524, 45 LRANS 896, 
902; Isbell’ v. New York, etc., R. Co., 
27: Conn. 393, 71 AmD 78. 

Del.—Tully v. Philadelphia, etc., 
R. Co:, 19 Del. 455, 50: A 95; ‘Tully’ v. 
Philadelphia, etc., R. Co., 18 Del. 537, 
47 A 1019, 82 AmSR 425. 

Ida.—Pilmer v. Boise Tract. Co., 14 
Ida. 327, 94. P 432, 125 AmSR 161, 15 
LRANS 254. 

Ind.—Indianapolis Tract., etc., Co. 
v. Croly, 54 Ind, A. 566, 96: NE 973, 
98 NE 1091: 


Iowa.—Stanoshek v. Chicago, etc., 


R. Co., 198 Iowa 62, 199 NW. 310; 
Bourrett v. Chicago, etc., R. Co., 121 
NW °380. 


Me.—Dyer v. Cumberland County | 
Power, etc., Co., 120 Me. 411, 115 A 
194; Coombs v. Mason, 97 Me. 270, 54 
A 728: Ward v. Maine Cent. R. Co., 
96 Me. 136, 51 A 947; Atwood v. Ban- 
gor, etc., R. Co47 $1 Me. 399, 40 A’ 67. 

Mass.—Black v. New York, etc., R. 
Co., 193° Mass. .448, 79 NE 797, 7 
LRANS 148, 9 AnnCas 485. 

Mich.—Gibbard _ vy. Cursan, 225 
Mich. 311, 196 NW 398. 

Miss.—Fuller vy. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

Mo.—Dey vy. United R. Cos., 140 
Mo. A. 461, 120 SW 134. 

Mont. —Neary v. Northern Pac. R. 
Co., 41 Mont. 480, 110 P 226. 

Nebr.—Zelenka v. Union Stock 
Yards Co., 82 Nebr. 511, 118 NW 103. 

N,. M.—Thayer v. Denver, etc, R. 
Co., 21 N. M. 330, 154 P 691. 

N. C.—West Constr. Co. v. Atlantic 
Coast Line R. Co,,. 185, N.S C1943) :11'6 
SE 3. 

N. D.—<Acton v. Fargo, etc., R. Co., 
20 N. D. 434, 129 NW: 225; Bostwick 


“NEGLIGENCE 


a qualification 


injury, being a 
As expressed 


v. Minneapolis, etc., R. Co., 2 N. D. 
(440, 51° NW. 781. 
Oh,—Cincinnati, R. Co. v. Kas- 


| etc., 
‘sen, 


49. Oh, St. 230, 31 NE 282, 16 
i'LRA 674; Kerwhaker v. ‘Cleveland, 
gear R. Co., 8 Oh. St, 172;62 AmD 
| -Okl.—Atchison, ete... Rio Cow v. 
‘Bratcher, 99 Ok. 74, 225 P 941. 

Or.—Morser v. Southern Pac. Cox 


/110 Or, 9, 222 P 736; Emmons vy. 
poe tner ek Pac.) Co. 9% Or 26332 19d Se 

oO. 

Tex.—McDonald. v. International, 
,ete.; R. Co., 86 Tex. 1,°22 SW 939; 40 
‘'AmSR 8038; Southern Tract. Co. v. 
Wilson, (Civ. A.) 187 SW 536; Furst- 
Edwards y. St. Louis Southwestern 
/R. Co., (Civ. A.) 146 SW 1024. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172; Miller v. Central Vermont 
R. Co., 95 Vt. 69, 113 A 524. 

i Va.— Bassett v. Wood, 146 Va. 654, 
132 SE 700; McGowan v. Tayman, 144 
Va. 358, 132 SE 316; Roanoke R., etc., 
\Co. v. Carroll, 112 Va. 598, 72 SH 125. 
' Wash.—Mosso.v. BE. H. Stanton Co., 
eRe 220, 134 P 941, LRA19164 
194 

'+* W. Va.—Washington y. Baltimore, 
ete., "RCo ATW. Vat190. 

“The rule constitutes no exception 
'to the general doctrine of contribu- 
,tory negligence and does not permit 
one to recover in spite of contribu- 
_tory negligence, but merely operates 
‘to relieve the negligence of plaintiff, 
‘which would otherwise be regarded 
‘as contributory, from its character 
‘as such. This is accomplished by 
characterizing* the negligence of de- 
‘fendant, if it intervenes between the 
negligence of the plaintiff and the 
‘accident, as the sole proximate cause 
of the injury, and the plaintiff's ante- 
cedent negligence as a condition or 
‘remote cause. If then the antecedent 
negligence of plaintiff. be found 
merely a condition or remote cause, 
it cannot be contributory, since it is 
,well established that negligence, to 
ibe contributory, must be one of the 
‘proximate causes.” Bourrett v. Chi- 
\SaB0, etc., R. Co., (lowa) 121 NW 380, 
3 


{a] Proximate cause the test of 
right to recover.—(1) “The question 
‘with respect to negligent conduct on 
\the part of a person injured through 
‘the negligence of another, as affect- 
‘ing the former’s right to recover, 
thus becomes resolved in every case 
jinto one as to whether or not that 
conduct of his was a proximate cause 
of the injury. If it was, then the 
‘contributory negligence rule is ap- 
‘plicable, and the plaintiff will by its 
‘operation be barred from recovery. 
If it was not, that rule has no perti- 
nence to the situation, since there 
was no’ concurrence of negligence, 
without which there can be no con- 
tributory negligence in the legal 
sense. It is conduct of the latter 
kind—that is, conduct careless in it- 
self, but not connected with the in- 
jury ‘as a proximate cause of it—to 
which. the so-called doctrine of ‘the 
last clear chance’ relates, and that 
doctrine embraces within its purview 
such conduct only.” Nehring v. Con- 


necticut Co., 86 Conn, 109, 116, 84 A 
301, 524, 45 LRANS 896, 902. (2) 
“The fundamental principle ;.. is 


that’ the plaintiff's condition, result- | 


a proximate cause, of the injury.® 
dictions recovery is based upon the general rule 
that contributory negligence is not a defense to 
actions founded on willful or wanton conduct.*° 

[§ 541] c. Knowledge and Appreciation of Plain- 
tiff’s Peril Essential—(1) In General. . Knowledge 
and appreciation of plaintiff’s peril, either actual 
or imputed, in time to make an effort to avoid the 
threatened injury is essential in order that the doc- 
_trine under. consideration may apply." 
“be no recovery by one who negligently exposes him- 
self or his property to danger if defendant, by the 
exercise of ordinary care, could not have become 
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In ‘some juris- 


There can 


ing from his previous negligence or 
wrong, is not a direct and proximate 
cause of the later injury, inflicted by 
one who acts independently, with 
knowledge of this condition and in 
reference to it.”” Black v. New York, 
ete, R. Cai,’ 193" Mass. (4485-452. 79 
NE 797, 7 LRANS 148, 9 AnnCas 485, 
(3) “The doctrine of ‘last clear 
chance’ did not grow out of the 
establishment or creation of any new 
responsibility fixed by law upon 
wrongdoers, but ‘it grew out of the 
fact that the law holds liable for in- 


‘juries those who are responsible for 


‘the proximate. cause of the 
jand the courts, 


‘ injury, 
searching for the 


‘proximate cause, found that in those 


cases where A, when he discovers B 
in a place of danges, must, regard- 
less of all other considerations, him- 
self use that which will be, under the 
circumstances, ordinary care to pre- 
vent injury to B. How B got into 
the position of danger is unimpor- 
tant, because the proximate cause 
which justifies a recovery is A’s fail- 


‘ure to use ordinary care after the 


‘Swartzel, 
‘tr ibutory negligence 


-R. Co., 44 Colo. 


discovery.” Pennsylvania R. Co. v. 
17 F. (2d) 869, 870. Con- 
as proximate 
cause see supra §§ 528, 529. Proxi- 
mate cause generally see supra §§ 
477-499. 

8. Colo.—Nichols v. Chicago, etc., 

501, 98 P 808. 

Ind.—Indianapolis Tract., ete., Co. 
v. Croly, 54 Ind. A. 566, 96 NE 973; 
98 NE: 1091; Evansville, ete., Tract. 
Co, v. Spiegel, 49 Ind. A. 412, 94 NE 
718, 97 NE 949. 

Md.—State v. Green Hecho Park Co,, 
137 Md. 529, 113 A’ 85. 

Miss:—Fuller y. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

N. C.—Pickett v. Wilmington, etc., 
R. Co., 117 N.C. 616, 23 SE” 264, 53 
AmSR 611, 30 LRA 257. 

N. D.—Acton v. Fargo, etc., R. Co., 
20 N. D, 434, 129 NW 235. 

Utah. “Thompson v. Salt Lake 
Rapid-Transit Co., 16 Utah 281, 52 P 
92, 67 AmSR 621, 40 LRA 172. 

9. Seaboard Air Line’ R. Co. v. 
Laney, 199 Ala. 654, 657, 75 S 15; 
French v. Grand Trunk R, Co., 76 Vt. 
441, 447, 58 A 722. 

“When a traveller has reached a 
point where he cannot help himself, 
cannot extricate himself, and vigi- 
lance on his part will not avert the 
injury, his negligence in reaching 
that position becomes the condition 
and not the proximate cause of the 
injury, and will not preclude a re- 
covery.” French v. Grand Trunk R. 
Co., supra. 

“The original negligence of the in- 
jured person whereby he is placed in 
a perilous position does not in a 
legal sense contribute to the result 
in case of subsequent negligence. It 
is then a remote, and not a proxi- 
mate, cause. It is a condition rather 
than a cause, and the law ascribes 
the injury solely to the want of due 
care on the part of the person con- 
trolling the agency of injury but for 
whose negligence no hurt would have 
been done notwithstanding the in- 
jured party’s original negligence.” 
Seaboard Air: Line R. Co. v. Laney, 


supra. 
10. See supra §°533. ~ 
‘ll. “See'cases infra notes 12, 14. 
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aware of the peril in time to make any effort to 
avoid the injury,” nor, in jurisdictions limiting re- 
covery to cases in which defendant actually knew 
and appreciated the peril,’ if the peril was not 
actually discovered in time to make any such 


effort.14 


-[§ 542] (2) Imputed Knowledge of Plaintiff’s 
Peril. The decisions are not in harmony on the 


12. Conn.—Rooney v. Levinson, 95 
Conn. 466, 111 A 794; Fine v. Con- 
necticut Co., 92 Conn. 626, 103 A 901. 

La.—Nolan v. Illinois Cent. R. Co., 
145 La. 483, 82 S 590; Hammers v. 
Colorado Southern, ete., R. Co., 128 
La. 648, 55 S 4, 34 LRANS 685. 

Mo.—Whiffen vy. Missouri Pac, R. 
Co., 216 Mo. A. 224, 262 SW 460; 
Stockton y. Metropolitan St. R. Co., 
177 Mo. A, 286, 164 SW 176. 

Nebr.—Johnston v. Delano, 100 
Nebr. 192, 158 NW 1034. 

N. Y.—Velthusen v. New York City 
Union R. Co., 152 App. Div. 121, 136 
NYS 622. 

Oh.—Norfolk, etc., R. Co. v. Cramer, 
31 O. C. A. 167; Brierley v, Burton, 
20.,0;°@orAc 545. 

Va.—Shuster v. Virginia R., etc., 
Co., 144 Va. 387, 1382 SE 185; Norfolk 
Southern R. Co. Vv. White, 117 Va. 342, 
84 SE 646; Roanoke ise) ete.,. Co... Vv. 
Carroll, 112 Va. 598, 72 SE 125. 

Wash.—McDonald y. Seattle, 126 
Wash. 1, 2:7 P 39; Rossier v. Payne, 
125 Wash. 155, 215 P 366; Laughlin 
v. Seattle Taxicab, etc., Co., 84 Wash. 
342, 146 P 847. 

Sask.—Pratt v. Lovelace, 6 Sask. L. 
310, 11 DomLR 385, 23 WestLR 925, 
4 WestWkly 496. 

13. See infra § 542. 

14. U. S.—Kinney v. Chicago 
Great Western R. Co., 17 F. (2d) 708; 
Kansas City, ete., R. Co. v. Shoe- 
maker, 249 Fed. 458, 161 CCA 416; 
Atchison, ete., R. Co. v. Taylor, 196 
Fed. 878, 116 CCA 440; Hart v. 
Northern Pac. R, Co., 196 Fed. 180, 
116 CCA +12; Illinois Cent. R. Co. v: 
Ackerman, 144 Fed. 959, 76 CCA 13, 

Cal.—Haber v. Pacific Electric R. 
Co.. 78 Cal. A. 617, 248 P 741; Gainer 
v. United R. Cos., 58 Cal. A. 459, 208 
P 1013; Carlson v, Leonard, 53 Cal. 
A. 300, 200 P 40; Lawrence v. Good- 
will, 44 Cal. A. 440, 186 P 781. 

D. C.—Seavers v. Lisner, 41 App. 
183. 

Ind.—Krenzer y. Pittsburg, etc., R. 
Co., 151 Ind. 587, 43 NE 649, 52 NE 
220, 68 AmSR 252. 

Iowa.—Albrecht v. Berry, 202 Iowa 
250, 208 NW 205; Stanoshek v. Chi- 


cago, etc., R. Co., 198 Iowa 62, 199 
NW 310; Wolfe v. Chicago Great 
Western R. Co., 166 Yowa 506, 147 
NW 901. 


Nebr.—Kruger v, Omaha, etc., St. 
R. Co., 80 Nebr. 490, 114 NW 571, 127 
AmSR 786, 17 LRANS 101. 

Okl.—Shuck v. Davis, 110 Okl. 196, 
237 P 95; Buss v. Chicago, ete., R, 
Co., 77 Okl. 80, 186 P 729. 

Or.—Richardson v. Portland R., 
ete: Cou, 70/4 Ori 330; .14bs Pw %49e 
Plinkiewisch v. Portland R., etc., Co., 
58 Or. 499, 115 P 151, 

Tex.—Magee v. Cavins, (Civ. A.) 
197 SW 1015; Horwitz v. Jefferson 
County Tract. Co., (Civ. A.) 188 SW 
26; St. Louis Southwestern R. Co. v. 
Aston, (Civ. A.) 179 SW 1128; San 
Antonio Tract Co. v, Kelleher, 48 Tex, 
Civ. A. 421, 107 SW 64. 

Wash.—Lee v. H. E. Gleason Co., 


262 P 1383; Johnson vy. Seattle, 141 
Wash. 385, 250 P 409; Leftridge v. 
Seattle, 1830 Wash. 541, 228 P 302; 


Shanley v. Hadfield, 124 Wash. 192, 
213 P 932; Snyder v. Smith, 124 
Wash, 21, 213 P 682; Olson v. Payne, 
116 Wash. 381, 199 'P 757; Burlie v. 
Stephens, 113 Wash, 182, 193 P 684; 
Hartley v. Lasater, 96 Wash, 407, 165 
P.106; Scharf v. Spokane, etc., R. Co., 
92 Wash. 561, 159 P 797; Pearson v. 
Willapa Constr. Co., 72 Wash. 487, 
130 P. 903. 
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point whether defendant must have been actually 
aware of the peril or whether it is enough that 
he should, in the exercise of ordinary care, have 


In some jurisdictions recovery is 


permitted only where defendant fails to exercise 


ordinary care to avoid the injury after becoming 


or property.?® 


15. Ferrage v. Honolulu. Rapid 
Transit, etc., Co., 24 Hawaii 87. 

ni: So ee S--Pennslyvania BR.) 0,4. 
Swartzel, 17 F. (2d) 869; Kinney v. 
Chicago ‘Great Western R. Cor LE: 
(2d) 708; Wheelock v. Clay, 13 F. 
(2d) 972; Miller v. Canadian North- 
ern R. Co., 281 Fed. 664; Marshall v. 
Hines, 271 Fed. 165; New York Dock 
Co. v. Delaware, etc, R, Co., 225 Fed, 
485, 140 CCA 5; Iowa Cent. R. Co. v. 
Walker, 203 Fed. 685, 121 CCA 579; 
Hart v. Northern Pac. R. Co., 196 Fed. 
180, 116 CCA 12; Illinois Cent. Rs. Cox 
Vv. Nelson, 173 Fed. 915, 97 CCA 331; 
St. Louis, ete); Ba (Cosa Ve Summers, 
173 Fed. 358, 97 CCA 328. Contra 
Philadelphia, 'ete., R. Co. v. Klutt, 148 
Fed, 818, 78 cca 508 [certiorari den 
904 U. S672, 27 SCt 787,751 Gs ed 
673]; Turnbull v. New Orleans, etc., 
R. Co.,7120 -Fed.; 783,57 CCA. 151. 

Ala. ” Young v. Woodward Iron Co. > 


216 Ala. 330, 113 S 223; Anniston 
Electric, etc., Co. v. Rosen, 159 Ala. 
195, 48 § 798, 133 AmSR 32 Loverr 


Birmingham Re etc., Co. v. Brantley, 
141 Ala. 614, 37 §S 698]; Daniels v. 
Carney, 148 Ala, 81, 42 S 452, 121 
AmSR 34, 7 LRANS 920, 12 AnnCas 
612. Contra Birmingham R., etc., Co. 
v. Brantley, 141 Ala. 614, 37 S 698 
foverr Anniston Hlectric, etc., Co. v. 
Rosen, 159 Ala. 195, 48 S 798, 133 
AmSR 32]. 

Ariz.—Santa Fe, etc, R. Co. v. 
Ford, 10 Ariz. 201, 85 P 1072. . 

Ark.—St. Louis Southwestern R. 
Co. v. Cochran, 77 Ark. 398, 91 SW 
747; Johnson v. Stewart, 62 Ark. 164, 
34 SW 889. 

Cal.—Darling v. Pacific Electric R. 
Co.,. 197 Cal, 702,242 BP .703;. New 
York Lubricating Oil Co. v. United R. 
Cos., 191 Cal. 96, 215 P 72; Wallis v. 
Southern Pac. Co., 184 Cal. 662, 195 
P 408, 15 ALR 117; Collins v, Marsh, 
176 Cal. 639, 169 P 389; Taylor v. 
Pacific HElectric R. Co., 172 Cal. 638, 
158 P 119; Haber v. Pacific Electric 
RevG@o.ps (8 Calky- Aca 6LE 248 )Papt4ts 
Malone vy. Los Angeles R. Corp., 72 
Gal.» Ai ii736,° 238... Py 11.05 Collom: -v; 
Bloch, 70 Cal. A, 33, 232 P 486; Gar- 
rison v. Pearlstein, 68 Cal. A. 326, 
229 P 348; Phillips v. Hobbs-Parsons 
Gory) 6%) Gal: Agiil99.0 227 “Bre 22) 
Brkljaca v. Ross, 60 Cal, A. 431, 213 
P 290; Gainer v. United R. Cos., 58 
Cal. A. 459, 208 P 1013; Carlsen ev. 
Diehl, 57 Cal. A. 781, 208 P 150; Ching 
Wing v. Southern Pac, Co., 57 Cal. A. 
546, 207 P 481; Riney v. Pacific Elec- 
trie) R.; Co, 45 Cal,..As «145.0187; P50; 
Waterman v. Visalia. Viana RR. (Coax 
23 Cal. A. 350, 137 P 1096. 

Ga.—Western, ete, R. Co. v. Fer- 
guson, 1138 Ga. 708, 39 SE 306, 54 
LRA. 802; Central R., etc., Co. v. Atta- 
way, 90 Ga. 656, 16 SE 956. But see 
Wadley v. Dooly, 188 Ga. 275, 276, 75 
SE 153 (holding that there was no 
error in charging that ‘‘the rule 
which requires one to avoid the con- 
sequences of another’s negligence . , 
does not apply until such person sees 
the danger or has reason to appre- 
hend it’’). 

Ind.—Engle v. Cleveland, etce., R. 
Co., 197 Ind, 263, 149 NE 643; South- 
ern R, Co, v. Wahl, 196 Ind. 581, 149 
NE 72; Union Tract. Co. v. Vatchet, 
191 Ind. 324, 132 NE 591: Terre 
Haute, etc., Tract. Co. v. Stevenson, 
189 Ind. 100, 123 NE’ 785, 126 NE 3; 
Heldt v. Thompson, (A.) 157 NE 60: 
Beaman y. Cleveland, etc., R. Co., TT 
Ind. A. 633, 134 NE 510; Union Tract. 
Coty: Elmore, 66 Ind. A. 95, 116 NE 
837. But see Indianapolis Tract., etc., 


actually aware of the peril of the injured person 
In other jurisdictions recovery may 


Co. v. Croly, 54 Ind, A. 566, 96 NE 
973, 98 NE 1091 (where it was said 
that the weight of authority, as well 
as the better reason, supports the 
proposition that it makes no differ- 
ence whether the injury was caused 
by a negligent failure to discover 
plaintiff's danger, or by negligence 
in failing to use care to prevent the 
mags after discovering such dan- 
ger). 

Minn. — Anderson v. Minneapolis, 
etc., R. Co., 103 Minn, 224, 114 NW 
1123, 14 LRANS 886; Alger v. Du- 
luth- “Superior Tract. Co., 93 Minn. 314, 
101 NW 298; Fonda vy. [Si Paul City 
R. Co., 71 Minn. 438, 74 NW 166, 70 
AmSR 341. 

Nebr.—Chicago, ete., R. Co. v. Lil- 
ley, 4 Nebr. (Unoff.) 286, 93 NW 1012. 

Oh.—Notkin vy. Bardes, 10 Oh. A. 
391; Luebbering vy. Whitaker, 10 Oh. 
ita [aff 101 Oh. St. 292, 128 NB 

Okl.—Shuck v. Davis, 110 Okl. 196, 


237 P 95; Atchison, etc., oe Come 
Bratcher, 99 Okl, 74, 225. P 941; St. 
Louis, ete., R. Co. v. Clark, 42 Okl. 


638, 142 P 396; Kinney v. St. Louis, 
etc., .R. Co., 38 Okl. 426,.133 P 180; 
St: Louis, ete. RR. Conv. Kral, 31 Ox! 
624, 122 P 177; Oklahoma City Resco. 
v. Barkett, 30 Okl. 28, 118 P 350 
Clark v. St. Louis, etc., R. Co., 24 Ok. 
764, 108 P 361. 

Or.—Morser v. Southern Pac. Cos 
110 Or. 9, 222 P 736; Marshall v. 
Olson, 102. Or. 502, 202 P 7386: Em- 
mons v. Southern Pac. Co., 97 Or. 
263, 191 P 333; Twitchell v. Thomp- 
son, 78 Or. 285, 153),P 45; Long v. 
Pacific R., etc., Co., 74 Or. 502, 144 P 
462, 145 P 1068, LRA1915F 1.153% 
Richardson v. Portland Rip etes.Gos 
70 Or. .330,° 141% PB, %49:"-Secholl v. 
Belcher, 63 ‘Or. 310, 127 Pp 968; Stew- 
art «V. Portland R., etc., = Co.,;. 58 Or 
377, 114 P 936. 

Ss, D.—Miller v. Sioux Falls Tract. 
System, 44 S. D. 405, 184 NW 233. 

Tex.—Missouri, etc., R. Co. v. Hal- 
tom, 95 Tex. 112, 65 SW 625; Ft. 
Worth, etc., R. Co, v. Shetter, 94’ Tex. 
196, 59 SW. 533; Texas, etc., R. Co. v. 
Stages, 90 Tex. 458, 39 SW 295; 
Texas, etc., R.: Co. svi Breadow, 90: 
Tex. 36, 36 SW 410; Galveston, etc., 
R. Co. v. Price, (Commn. A.) 240 SW 
524 [rev (Civ. A.) 222 SW 628]; 
Texas, etc., R. Co. v. Hart, (Civ. A.) 
294 SW 978: Uvalde Co. v. O'Brien, 
(Civ. A.) 265 SW 1083; Schaff v. 
Copass, (Civ, A.) 262 SW 934: North- 
ern Texas Tract. Co. v. Southern 
Surety Co., (Civ. A.) 250. SW 229; 
Houston, ete., R. Co. v. Barron, (Civ. 
A.) 236 ‘SW 335; Nicholson v, Hous- 
ton Electric Co., (Civ. A.) 220 SW 
632; Schaff v. Gooch, (Civ. A.) 218 
SW 783; St. Louis Southwestern R. 
Co. v.. Anderson, (Civ. A.) 206 SW 
696; Horwitz v. Jefferson County 
Tract. Co,, (Civ. A.) 188 SW 26; St. 
Louis Southwestern R. Co. v. Aston, 
(Civ. A.) 179 SW. 1128; White v. 
Southern Kansas R. Co., (Civ. <A.) 
146 SW 692; San Antonio Tract. Co. 
v. Kelleher, 48 Tex: Civ. A: 421; 107 
SW 64; Cardwell v. Gulf, ete., R! Co., 
40 Tex. Civ. A. 67, 88 SW 422: Haw- 
kins v. Missouri, etc., Co., 36 Tex. 
Civ., A.) 638, 83 Sw 52; Rote ete.,./R. 
Go. fy. Townsend, (Civ. A.) 82 SW 
804; Texas, etc., R. Co. v. Lively, 14 
Tex. Civ. A. 554, 38 SW 370. 

“The doctrine is limited in this 
court to cases in which the defend- 
ant actually discovers the person in- 
jured and his peril in time to avoid 
the injury, and does not include 


—————— —  — 
. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be had in such cases, if the peril, although not 
actually discovered, could have been discovered by 
defendant in the exercise of ordinary care in time 
In other jurisdic- 
tions, while no recovery is permitted in the absence 
of actual knowledge of the peril in time to avoid the 
injury where defendant is under no obligation to 
keep a lookout for the person or property injured,!® 
recovery may be had, if such duty was owing from 
defendant, and the peril, although not actually dis- 


to have avoided the injury.’ 


cases’ where by the exercise of ordi- 
nary care defendant might have dis- 
eovered the person injured in peril 
in time to avoid the injury.’”’ Wheelock 
\v: Clay, 13k. Cd)” 972, 2973. 

[a] Reason for rule.—‘‘Clearly, 
the rule does not apply in a case un- 
less the danger is actually discov- 
ered, because the whole theory of the 
doctrine is based upon and confined 
to conduct subsequent to the discov- 
ery of the danger.’’ Pennsylvania R. 
Co. v. Swartzel, 17 F. (2d) 869, 870. 

[b] Contra rule criticized.—‘In 
our judgment, the addition of what 
the defendant ought to have known 
is not sound as a matter of law. It 
introduces the question of compara- 
tive negligence. It does not deal be- 
tween the parties with equality. It 
excuses the negligence of the plain- 
tiff at a certain point, but does not 
excuse that of the defendant at the 
same point.” Emmons y. Southern 
Pace: “Co5—-97' Or: 263; 285,191 P3338. 
‘ [ec] In the District of Columbia 
(1) it has been expressly held that 
actual knowledge of the injured per- 
-son’s peril is essential. Cullen v. 
Baltimore, etc., R. Co., 8 App. 69; 
Richmond, etc., R. Co. v. Didzoneit, 
‘1 App. 482. (2) But it has also been 
held that a recovery may be had by 
a plaintiff notwithstanding his negli- 
gence where he was injured by a 
street car operated by a motorman 
who was not looking ahead, who had 
abandoned momentarily the brake 
and controller, and was leaning over 
the dashboard fixing the fender of 
the car, and failed to see plaintiff 
until almost the moment he struck 
him. Hawley v. Columbia R. Co., 25 
App. 1. 

17. Colo.—Freeman v. Schulz, 81 
Colo. .535, 256 P 631; Colorado, etc., 
R-. Co. v. Western Light, etc., Co., 73 
Colo. 107, 214 P 30; Union Pac, R. Co. 
VV. Larson, 66° Colo, “te. 4178 P5735 
Denver City Tramway Co. v. Wright, 
47 Colo. 366, 107 P 1074:;-Nichols v. 
Chicago, etc., R. Co., 44 Colo. 501, 98 
P 808; Denver, etc., R. Co. v. Buffehr, 


30 Colo. 27, 69 P 582; Colorado 

Springs, etc. R. Co. v. Merrill, 27 

Colo. A. 382, 149 P 843. 
Conn.—Rooney v. Levinson, 95 


Conn. 466, 111 A 794; Tullock v. Con- 
necticut Co., 94 Conn. 201, 108 A 556; 
Fine v. Connecticut Co., 92 Conn, 626, 
103 A 901; Nehring v. Connecticut 
Co., 86 Conn, 109, 84 A 301, 524, 45 
LRANS 896, 902; Elliott v. New York, 
éte:, R. 'Co.,; 83-Conn.’ 320; 76 A’ 298. 

Ky.—Ross v. Louisville Taxicab, 
etc., Co., 202 Ky. 828, 261 SW 590. 

La.—Lampkin v, McCormick, 105 
La. 418, 29 S 952, 83 AmSR 245; Mc- 
Guire v. Vicksburg, etc, Rt. Co., 46 
La. Ann. 1548, 16 S 457. 

Md.—State v. Washington, etc., R. 
Co., 149 Md. 443, 131 A 822; Trenary 
v. United R., etc., Co., 143 Md. 123, 
lige A 20: so Payne <y. Healey, 139 Md. 
86, oh14 A 693; State v. Glen Echo 
Park Co., 137 Md. 529, 113 A 85; 
Baltimore Cons. R. Co. v. Armstrong, 
92 Md. 554. 48 A 1047, 54 LRA 424; 
Baltimore City Pass. R. Co. v. Cooney, 
87 Md. 261, 39 A 859; Baltimore 
Tract. Co. v. Appel, 80 Ma. 603, 31 A 
964. 

Mich.—Halzle v. Hargreaves, 233 
Mich, 234, 206 NW 356; Gibbard v. 
Cursan, 225 Mich. 311, 196 NW 398; 
Davis v. Saginaw- -Bay City R. Co., 
191 Mich, 131, 157 NW 390; Strong v. 
Grand Trunk Western R. Co., 156 
Mich. 66, 120 NW 683; Buxton v. 
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| tinued up to the 
epnerrorth, 138 Mich, 532, 101 NW 


Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 


N. M.—Thayer y. Denver, etc., R. 
Co., 21 N. M. 330, 154 P 691. 
N. Y.—Mapes vy. Union R. Co., 56 


App. Div. 508, 67 NYS 358; Weitzman 
y. Nassau Electric Rs Co., °33 App. 
Div. 585, 53 NYS 905; Green v. Erie 
RxXCo.; 11 Hun 333. Contra Bragg v. 
Central New England R. Co., 152 App. 
Div. 444, 1387 NYS 273. 

N. C.— West Constr. Co. v. Atlantic 
Coast Line R. Co., 185 N. C. 438, 116 
SE 3; Fry v. Southern Public Utili- 
ties Go., 183 N. C. 281, 111 SE 354; 
Haynes v. Southern R. Co., 182 N. C. 
679, 110 SE 56; Cullifer v. Atlantic 
Coast Line R. Co., 168 N. C. 309, 84 
SE 400; Edge v, Atlantic Coast Line 
R. Co., 153 N. C. 212, 69 SE 74; Ray 
v. Aberdeen, etc., R. Co., 141 N. C. 84, 
538 SE 622; Bogan v. Carolina Cent. 
R. (Co., 129 N.C, 154, 39) SH) 80:8; :.55 
LRA 418; Styles v. Richmond, etc., 
RA Coy 118 N. C. 1084, 1088, 24 SE 
740 [eit Clark v. Wilmington, etc., R. 
Co., 109 N. C. 430, 14 SE 43, 14 LRA 
749]; Baker v. Wilmington, ete., R. 
Co., 118 N. C. 1015, 24 SE 415; Pickett 
v. Wilmington, ete, R. Co., 117 N.C. 
616, 23 SE 264, 53 AmSR 611, 30 LRA 
257; Hinkle v. Richmond, etc., R. Co., 
109 N.. C. 472, 13 SE 884, 26 AmSR 
581; Meredith v. Richmond, ete, R. 
Co., 108 N. C. 616; 13 SH 137;. Deans 
v. Wilmington, etc., R. Co., 107 N.°C. 
686, 12 SE 77, 22 AmSR 902; Gunter 
v. Wicker, 85 N. C. 310. 

N. D.—Acton v. Fargo, etc., R. Co., 
20 N. D. 4384, 129 NW 225. 

R. I—wNorton v. Carty, 127 A 567. 

Va.—Bassett’ v. Wood, 146 Va. 654, 
132 SE 700; Kabler v. Southern R. 
Co., 121 Va. "90, 92 SE 815; Richmond 
Tract. Co. v. Martin, 102 Va. 209, 45 
SE 886. 

a es v. Ball, 4 F. & F. 
72. 

Ont.—Field v. Sarnia St. R. Co., 50 
Ont. L. 260, 64 DomLR 357; Jones v. 
Toronto, etc., R. Co., 23 Ont. L. 331, 
2 OntWN 979, 18 OntWR 966, 12 Can 
RCas 436 [allowing app 2 OntWN 
684, 18 OntWR 498, and app allowed 
on ‘other grounds 35 Ont. L. 158, 20 
OntWR 460, 13 CanRCas 107, AnnCas 
1912C 1058]. 

18. Iowa.—Phelan v. Foutz, 200 
Iowa 267, 204 NW 240; Miller v. Des 
Moines City R. Co., 196 Iowa 10338, 
195 NW 600; Baker v. Des Moines 
City R. Cos, 193 Iowa 1059, 188 NW 
829; Bennett v. Atchison, etc., R.: Co., 
191 Iowa 1333, 183 NW 424; "Carr v. 
Inter-Urban R. Co., 185 Iowa 872, 171 
NW 167; Wolfe Vy, Chicago Great 
Western R. Co.; 166 Towa 506, 147 
NW 901; O’Keefe v. Chicago, etc., R. 
Co., 32 Iowa 467. 

Kan.—Dunlap vy. Chicago, R. 
Co., 87 Kan. 197, 123 P ‘754, 

Me.—Dyer v. Cumberland County 
Power, etc., Co., 120 Me. 411, 115 A 
194, 

Mo.—Owens v. Kansas City, 
R. Co., 201 SW 548. 

Mont.—Stricklin v. Chicago, etc., 
R. Co., 59 Mont. 367, 197 BP 839; Mc- 
Intyre v. Northern PaciR:i Cas :66 
Mont. 43, 180° P 971; Dahmer v. 
Northern Pac, R. Co., 48 Mont. 152, 
136 P 1059, .142)' P 209: Haddox v. 
Northern Pac. R..1C0ij 46 Mont. 185, 
127 Pe 152: 

Tenn.—Todd v. Cincinnati, etc., R. 
Co., 135 Tenn. 92, 185 SW 62, LRA 
1916 555, 


ete,,; 


etc., 


[45 C.J.] 991 


' covered, could have been discovered by the exercise 
of ordinary care in time to have avoided the in- 
jury.’® And in one jurisdiction it is held there may 
be a recovery if the peril, 
discovered, could have been discovered by defendant 
in the exercise of ordinary care in time to have 
avoided the injury, and the negligence of the in- 
jured person in placing himself in the position of 
danger had ceased,”° but, where that negligence con- 


although not actually 


time of the injury, there can be no 


Utah.—Palmer v. Oregon Short 
Line R. Co.; 34 Utah 466, 98 P 689, 16 
AnnCas 229, 

Vt.—Dent v. Bellows Falls, ete., R. 
Co. 95eVit. (523; 116 AS83. 


19. Towa. — Bourrett v. Chicago, 
ete.) KR. Co. 1217 NW -8'8i02 
Kan.—Tartar v. Missouri, ete., R. 


Co., 119 Kan. 365, 239 P 754; Muir v. 
Fleming, 116 Kan. 5bL, 227 Pp 536. 

Me.—Dyer Vv. Cumberland County 
Power, etc.,.Co., 120 Me: 411, 115 A 
194; McKinnon Vv. Bangor R., etc., Cos 
116 Me. 289, 101 A 452. 

Mo. —Burke v. Pappas, 293 SW 142; 
Toomey v. Wells, 310 ‘Mo. 696, 276 
SW 64; Schroeder v. Wells, 310 Mo. 
642, 276 SW 60; Banks v. Morris, 302 
Mo. 254, 257 Sw 482; Logan v. Chi- 
cago, etc., R. Co., 300 Mo. 611, 254 
Sw 705; Dalton v. Missouri, ete., R. 
Co., 276 Mo. 663, 208 SW 828: Ham- 
ilton v. Kansas City Southern R. Cae. 
250 Mo. 714, 157 SW 622; Rashall v. 
St, Louis, ete., R. Co., 249 Mo. 509, 
155 SW 426; Hall v. Missouri Pac. 
R.1Co;;; 219 Mo. 553, 118 SW 56; Matz 
v. Missouri Pac. R. Co., 217 Mo. 275, 
117 SW 584; Trigg v. Water, etc., Co., 
215 Mo. 521, 114 SW 972, 20 LRANS 
987; McGee v. Wabash R. Co., 214 Mo. 
530, 114 SW 383; Guenther v. St. Louis, 
etc., R. Co., 108 Mo. 18, 18 SW 846; 
Dahlstrom vy. St. Louis, éte. Ro Coz 
96), Moy 99; -8 aS Wwe TTT Harlan v. St. 
Louis, etc, Fino, 65 Mo, 22: Trus-. 
sell v. Waight, (A.) 285 SW 114; 
Shepard v. St. Louis-San Francisco 
R. Co., (A.) 280 SW 1058; Mazzola v. 
Wells, (A.) 270 SW 412; Salisbury v. 
Quincy, etc., R. Co., (A.) 268 SW 896; 
Cowherd v. Missouri Pac. R. Co., 218 
Mo. A. 688, 268 SW 107; Moore v. 
St. Louis, etc.,, R. Co., (A.) 267 SW 
945; Sullivan v. Gideon, etc., R. Co., 
213 Mo. A. 20, 247 SW 1010; Flynn 
v. Kansas City R. Cos., (A.) 526 SW 
974; Ottofy v. Mississippi Valley 
Trust Co., 197 Mo. A. 4738, 196 SW 
428; Webb v. Deering Southwestern 
Ri Co. (A.) 196: SW 86; Dunn v. 
Missouri Pac, R. Co., (AL) 190 SW 
966; Rowe v. Hammond, 172 Mo. A. 
203, 157 SW 880; McFadden v. Metro- 
politan St. R. Co., 161 Mo. A. 652, 143 
SW 884; Rush v. Metropolitan St. ign 
Co., 157 Mo. A, 504, 187 SW. 1029; 
Smith y. Heibel, 157 Mo. A. 177, 1387. 
SW 70; Shipley v. Metropolitan St. 
R. Co., 144 Mo. A. 7, 128.SW 768; 
Wilkerson v. St. Louis, ete., R. Co., 
140 Mo. A. 306, 124 SW 5438; Dey v. 
United R. Cos., 140 Mo, A, 461, 120 
SW 184; Potter v. St. Louis, etc, R. 
Co., 186 Mo. A. 125, 117 SW 5938; Ross 
v. Metropolitan St. R. Co.,.132:Mo. A; 
472, 112 SW 9; Klockenbrink v. St, 
Louis, etc., R. Co., 81 Mo. A. 351, 409. 

Mont.—Dahmer v, Northern Pac. 
R. Co., 48 Mont. 152, 1386 P 1059, 142 
P1209; 

Tenn.—Todd v. Cincinnati, ete., R. 
Co., 1385 Tenn. 92, 185 SW_ 62, Le 
1916E 555; Memphis St, “Rz Co. 
Haynes, 112 Tenn. 712, 81 SW 374: 
Owen y. Jackson R., etc, Cogn Tenn, 
Civ. A. '413. 

Utah.—Richards v. Palace Laundry 
Co.) 55 Utah, 409, 186 P 439, 

Vt.—Dent v. Bellows Falls, ete., R. 
Cok 95. Vt. 528, A026 @ A> 83s Miller Vv. 
Central Vermont Rs Coty 95 Vt. 69, 
113 A 524; La Mountain v. Rutland. 
R.Con,7 93 vt. 21, 106 A 517; Willey 
v. Boston, etc., R. Co., 72 Vt. 120, 47 
A 398. 

20. Johnson v. Seattle, 141 Wash. 
885, 250 P 409; Leftridge v. Seattle,, 
180 Wash, 541, 228 P 302; Stephenson 
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recovery unless defendant actually saw the injured 
person or property in time to have avoided the acci- 
Statutes sometimes expressly provide that 
defendant shall keep a lookout and be responsible 
notwithstanding the negligence of plaintiff, if by 
keeping the lookout defendant could have discovered 
the peril in time to have avoided the injury by the 


dent.?? 


exercise of ordinary care.*? 


[§ 543] (3) Nature of Plaintiff’s Peril. The peril, 
which, when discovered, or discoverable in the ex- 
ercise of ordinary care, imposes a duty upon de- 
fendant to exercise ordinary care to avoid the 
impending injury must be an actual one, from which 


injury is not unlikely to result.** 


tual or imputed, that the person or property injured 
is in a position which might become one of peril 
If there is nothing 


does not impose such duty.** 


v. Parton, 89 Wash. 653, 155 P 147; 
Moy Quon v. M, Furuya Co., 81 Wash. 
526, 143 P99; Mosso v. BH, H. Stanton 
Co., 75 Wash. 220, 134 P 941, LRA 
1916A 943; Herrick vy. Washington 
Water Power Co., 75 Wash. 149, 134 
P 934, 48 LRANS 640. 

_ 21. Johnson v. Seattle, 141 Wash. 
385, 250 P 409; Leftridge v. Seattle, 
130 Wash. 541, 228 P 302; Olson v. 
Bayne, 116 Wash.) 8845) (L994 P Tot; 
Hartley v.‘Lasater, 96 Wash. 407, 
165 P 106; Scharf v. Spokane, etc., 
R, Co., 92 Wash. 561, 159 P 797; Moy 
Quon v. M. Furuya Co., 81 Wash. 526, 
143 P 99; Mosso v. E. H. Stanton Co., 
75 Wash. 220, 134 P 941, LRA1916A 
943; Dotta v. Northern Pac. R. Co., 
36 Wash. 506, 79 P 32. 

22. See statutory provisions. 

23. Young v. Southern Pac. Co., 
182 Cal. 369, 190 P 36; McLaughlin v. 
Los Angeles R. Corp., 180 Cal. 527, 
182 P 44; Haber v. Pacific Electric R. 
Co., 78 Cal. A. 617, 248 P 741; Malone 
v. Los Angeles R. Corp., 72 Cal. A. 
736, 238 P 110; State v. Great North- 
ern R. Co., 54 N. D. 400, 209 NW 853; 
Cerrano v. Portland R., etc., Co., 6 
Or, 421, 126 P 37; Galveston, etc., R. 
Co. v. Wagner, (Tex. Commn. A.) 298 
SW 552 [aff (Civ. A.) 291 SW 664]; 
Houston, etc., R. Co. v. Barron, (Tex. 
Civ. A.) 235 SW 335; Schaff v. Gooch, 
(Tex. Civ. A.) 218. SW 783. 

24. U. S.—Iowa Cent. R. Co, 
Walker, 203 Fed. 685, 121 CCA 579. 

Colo.—Denver, etc., R. Co. v. Buf- 
fehr, 30 Colo. 27, 69 P 582. 

Conn. — Rooney v. Levinson, 95 
Conn. 466, 111 A 794; Fine v. Con- 
necticut Co., 92 Conn. 626, 103 A 901. 

Mich. — Knickerbocker v. Detroit, 
ae R. Co., 167. Mich. 596, 133 NW 

Mo.—Stewart v. Missouri Pae. R. 
Co., 308 Mo. 383, 272 SW 694; State 
v. Trimble, 300 Mo. 92, 253 SW 1014; 
Siegel v. Wells, (A.) 287 SW 775; 
Elders v.*:Missouri Pac, R. Co., (A.) 
280 SW 1048; Tuck v. St. Louis-San 
Francisco R. Co., 217 Mo. A. 442, 268 
SW 682; Gumm v. Kansas City Belt 
R. Co:, 141 Mo. °A. 306,125 SW 796: 

N. H.—Cavanaugh v. Boston, etce., 
R. Co., 76 N. H. 68, 79 A 694; Waldron 
v. Boston, /etc.,"R. Co., 71° N. -H.. 362) 
Gahagan v. Boston, etce., 
50"AD 146) '< 55 


Vv. 


Oh.—Pennsylvania Co. vy, Hart, 101 
Oh. St. 196, 128 NE 142. 

Or.—Emmons y. Southern Pac, Co., 
97.Or, 263, 191 P 338, 

Tex.—Horwitz v. Jefferson County 
Tract. Co., (Civ. A.) 188 SW 26. 

Vt.—La Mountain v. Rutland R. 
Co., 93 Vt.i21, 106 A517, 

Va.—Morton v. Southern R. Co., 
112 Va. 398, 71 SE 561; Southern R. 
Co. v. Bailey, 110 Va. 833, 67 SE 365, 
27 LRANS 379. 

“However, as to the necessity that 
plaintiff be shown to have been in a 
position of peril, it is not sufficient 
to show that such peril was remote, 
uncertain, or contingent, but requires 


is applicable.”° 


Plaintiff’s Peril. 
quiring a higher 
Knowledge, ac- 
upon becoming 
peril.?8 


that the plaintiff be seen in a posi- 
tion of imminent danger immediately 


impending.”’ Siegel v. Wells, (Mo. 
AL) 28% SW 775,077. 
25. U. S.—Robbins v. -Pennsyl- 


vania Co., 245 Fed. 435, 157 CCA 597; 
Iowa Cent. R. Co, v. Walker, 203 Fed. 
685, 121 CCA..579; Illinois Cent. R. 
Co. v. Ackerman, 144 Fed. 959, 76 CCA 
13. 

Cal.—Young v. Southern Pac. Co., 
182 Cal. 369, 190 P 36; Green v. Los 
Angeles Terminal R. Co., 143 Cal. 31, 
76 P 719, 101 AmSR. 68; Gainer v. 
bet aie R. Cos., 58 Cal. A. 459, 208 P 
0 


Colo.—Denver, etc., R. Co. v, Buf- 
fehr, 30 Colo. 27, 69 P 582. 

Conn.—Rooney v. Levinson, 95 
Conn. 466, 111 A 794; Tullock v. Con- 
necticut Co., 94 Conn. 201, 108 A 556; 
Fine v. Connecticut Co., 92 Conn. 626, 
103 A 901; Nehring v. Connecticut 
Co., 86 Conn. 109, 84 A 301, 524, +45 
LRANS 896, 902. 

La.—Nolan v. Illinois Cent. R. Co., 
145 La. 488, 82 S 590. 

Mo.—Stewart v. Missouri Pac. R. 
Co., 308 Mo. 3838, 272 SW 694; State 
v. Trimble, 300 Mo. 92, 253 SW 1014; 
Butler v. United R. Cos., 293 Mo. 259, 
238 SW 1077; Keele v. Atchison, etc., 
R.' Co., 258 Mo. 62, 167 SW 433; 
Siegel v. Wells, (A.)° 287 SW 775; 
Elders v. Missouri Pac. R. Co., (A.) 
280 SW 1048; Tuck v. St. Louis-San 
Francisco R,.Co., 217 Mo, A, 442, 268 
SW 682; Bybee v. Dunham, (A.) 198 
SW 190; Gumm v. Kansas City Belt 
R. Co., 141 Mo. A. 306, 125 SW 796. 

Nebr.—Johnston v. Delano, 100 
Nebr. 192, 158: NW 1034; Zitnik v. 
Union Pac. R. Co., 91 Nebr. 679, 136 
NW 995. 

N. H.—Cavanaugh v. Boston, etc., 
R. Co., 76 N: H. 68, 79 A 694; Waldron 
v. Boston, ete), Ri.) Con 7d: Nib 362; 
52 A 443; Gahagan v. Boston, ete., R. 
Co., 70 N. HH, 441; 50 A 146,755 “LDRA 
426. 

Oh.—Pennsylvania Co. v. Hart, 101 
Oh. St. 196, 128 NE 142. 

Or.—Emmons v. Southern Pac; Co., 
97 Or. 263, 191 P 333, 

S. D.—Miller v. Sioux Falls Tract. 
System, 44 S. D. 405, 184 NW 2338. 

Tex.—Horwitz v. Jefferson County 
Tract. Co:, (Civ..A.).188 SW 26. 

Vt.—Miller v. Central Vermont R. 
Co.,. 95. Vt.' 69, 113 AS 524; La Moun- 
tain v. Rutland R, Co., 93 Vt. 21, 106 
A517. 

Va.—Shuster v. Virginia R., etc., 
Co., 144 Va. 387, 1382 SH 185; Virginia 
R., etc., Co, v. Leland, 143 Va. 920, 
129 SE 700; Ashby v. Virginia R., 
etc., Co., 138 Va. 310,.122 SE 104; 
Chesapeake, etc., R. Co. v. Saunders, 
116 Va. 826, 83 SE 874; Chesapeake, 
etc., R. Co: v.: Kidd, 116) Va. 822, 83 
SE 933; Roanoke R., ete., Co. v. Car- 
roll, 112 Va. 598, 72 SE 125; Morton 
v. Southern R. Co., 112 Va. 398, 71 SE 
561; Southern R. Co. v. Bailey, 110 
Va. 833, 67 SE 365, 27 LRANS 3879; 
Tyler, v. Site, 88 Va. 470, 13 SE 978. 

[a] Bare possibility of injury oc- 


‘in the situation to indicate to an ordinarily prudent 
- person that the person injured either could not rea- 
sonably escape from the position of danger, or ap- 
parently would not avail himself of opportunities 
open to him for so doing, there can be no recovery.”° 
But where the peril is so imminent that to a person 
of ordinary prudence the infliction of injury seems 
probable if proper effort on the part of defendant 
to avoid it is not made, the rule permitting recovery 


[§ 544] d. Care Required upon Discovery of 


In the absence of a statute re- 
degree of care,’ ordinary care to 


avoid the injury is all that is required of defendant 


aware of plaintiff’s position of 


There can be no recovery if defendant, 
after becoming aware of plaintiff’s peril, did what 


curring.—‘‘The word ‘peril’ as used in 
the rule ‘discovered peril,’ ‘humani- 
tarian rule’ or ‘last chance doctrine’ 
means something more than a bare 
possibility of an injury occurring. 
... Through all the cases and the 
texts runs the idea of ‘peril,’ and in 
a broader sense than the mere possi- 
bility of injury.” State v. Trimble, 
300 Mo. 92, 109, 253 SW 1014. 

26. U. S.—Garside v. New -York 
Transp. Co., 146 Fed. 588 [mod on 
am grounds 157 Fed. 521, 85 CCA 

oO}. ‘ 

Conn.—Nehring v. Connecticut Co., 


86 Conn. 109, 84 A 301, 524, 45 
LRANS 896, 902. 

D. C.—Standard Oil Co. v. Mc- 
Daniel, 52 App. 19, 280 Fed. 993; 


Bremmerman y. Georgetown, ete., R. 
Co., 50 App. 378, 273 Fed. 342. 
Iowa.—Lundien v. Ft. Dodge, ete., 
R. Co., 166 Iowa 85, 147 NW 308; 
Welsh v. Tri-City R. Co., 148 Iowa 
200, 126 NW 1118. 
N. C—McManus v. Seaboard Air 


yope Reg Cog its Neo st 3D yk Dae 
oo. 
Wash.—O’Brien Vv. Washington 


weten Power Co., 71 Wash. 688, 129 
Fe See cases infra § 545 notes 39, 

27. See statutory provisions. 

28. U. S.—Pennsylvania R. Co. v. 
Swartzel, 17 F. (2d) 869. 

D, C.—Capital Tract. Co. v. Divver, 
33 App. 332. 

Ind.—Southern R. Co. v. Wahl, 196 
Ind. 581, 149 NE 72; New York, etce., 
R. Co. v. Ault, 56 Ind. A. 298, :102 


NE 988. 

Mo.—Lambert v. Wells, (A.) 264 
SW 37. 

N. M.—Thayer v. Denver, etc., R. 
Co., 21 N. M. 330, 154 P 691. 

N. Y.—Bragg v. Central New Eng- 
land R. Co., 152 App. Div. 444, 137 


NYS 279. 
i himnnay aaey, vy. Burton, 29:0. Ge AY 


Tex.—Schaff v. Copass, (Civ. A.) 
262 S\W 234; Hines v. Foreman, (Civ. 
A.) 229 SW 630; Furst-Edwards. vs 
St. Louis Southwestern R. Co., (Civ. 
A.) 146 SW 1024. 

Va.—McGowan v. Tayman, 144 Va. 
358, 182 SE 316; Van Sickler v. Wash- 
ington,. ete., R..Co., 142 Va. 857, 128 
SE 367. 

Wash.—Underhill y. Stevenson, 100 
Wash. 129,170 P 354, 

W. Va.—Buchanan vy. Norfolk, ete., 
R.; Co., 99 -W. Va. 326, 128 S652? 

Sask.—Smith v. Regina, 11 Sask. L. 
291, 42 DomLR 647, [1918] 2 West 
Wkly 1010 [dism app 10 Sask. L. 
72, 34 DomLR 238, 21 CanRCas 270, 
[1917] 1 WestWkly 1444]. 

[a] Duty imposed by doctrine of 
last clear chance and duty not to 
inflict willful injury distinguished.— 
“Jt is contended on behalf of appel- 
lant that no distinction exists be- 
tween the duty imposed by the doc- 
trine of last clear chance, as an- 
nounced and applied by the courts, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an ordinarily prudent person would have done under 
the same or similar circumstances to avoid the in- 
Defendant’s ‘‘own best judgment’’ is not 
the proper standard,®° nor, however, is defendant 
“by using all means 


jury.”° 


required to avoid the injury 
in his power.’78+ 


Inability due to preéxisting cause. 
are not in agreement on the question whether re- 
covery may be had where defendant, although not 
committing any negligent act subsequent to plain- 
tiff’s negligence, was unable, by reason of his own 
previous negligence, to exercise such care as would 
have avoided the result of plaintiff’s negligence.*? 


and the duty not to inflict a willful 
injury. With this contention we can- 
not agree. The duty which arises 
under the various conditions to which 
this doctrine has been held to apply 
is a duty to exercise reasonable care, 
and to use reasonable judgment and 
prudence to prevent injuring the 
party who, by his own fault or negli- 
gence, has exposed himself to dan- 
ger. After such a condition arises, 
the party owing the special duty may 
intentionally and willfully injure the, 
party exposed to danger, or he may 
negligently fail to use proper care 
and judgment to avoid injuring him. 
In the former case he would be guilty 
of willful injury, but in the latter 
case he would be guilty of negligence. 
Our meaning can be illustrated by 
reference to this case. If the serv- 
ants of appellant knew that the plain- 
tiff was under the locomotive, and 
also knew that her leg was in such a 
position that it would be crushed by 
moving the engine backward, a jury 
might properly find that backing the 
engine under such circumstances 
amounted to a willful injury; but, if 
they believed that she was lying in 
such a position that she would not be 
injured by backing the engine, and 
they did back the engine without ex- 
ercising proper care and caution to 
ascertain whether or not such a 
course was likely to produce an in- 
jury, such conduct would amount to 
nothing more than a want of ordi- 
nary care.’”’ New York, etc., R. Co. v. 
Ault, 56° Ind. A. 293, 102 NE 988, 
989. 


29. U. S.—Pennsylvania R. Co. v. 
Swartzel, 17 F. (2d) 869; Wheelock v. 
Clay, 13 SB: (2d) 972; Robbins v. 
Pennsylvania Co., 245 Fed. 43D, ~ Lie 
CCA 597; Iowa Cent. R. Co. v. Walker, 
203 Fed. 685, 121 CCA 579; Atchison, 
etc., R. Co. v. Taylor, 196 Fed. 878, 
116 CCA 440; Denver City Tramway 
Co. v. Cobb, 164 Fed. 41, 90 CCA 459; 
Gilbert v. Erie R. Co., 97 Fed. 747, 
38 CCA 408. 

Ala.—Southern Express Co. Rose- 
man, 206 Ala. 681, 91 S 612. 

Ark,.—Little Rock, etce., R. Co. v. 
Haynes, 47 Ark. 497, 1 SW 1774. 


Cal. ‘ 
Mminal, BCs, 143 Cale oy 400, ee TLS, 
Kramm v. Stockton 


101 AmSR 68; 
Wlectric R. Co., 10 Cal. A. 271, 101 
Levinson, 95 


P 914. 

Conn.—Rooney v. 

Conn. 466, 111 A 794; Bujnak v. Con- 
necticut Co., 94 Conn, 468, 109 A 244; 
Fine v. Connecticut Co., 92 Conn, 626, 
103 A 901. 

D. C—Reaver v. Welch, 55 App. 
159, 3 F. (2d) 204. 

Ind.—Union Tract. Co. v. Ringer, 
155 NE 826; Indianapolis, etc., R. Co. 
v. Wright, 22 Ind. 376. 

La.—Tyer v. Gulf, etc., R. Co., 143 
La. 177, 78 S 438; Cowden v. Shreve- 
' port Belt R. Co., 106 La, 236, 30 S 
747. 

Me.—McKinnon v. Bangor R., etc., 
Co., 116 Me. 289, 101 A 452, 

Md.—State v. Washington, etc., R. 
Co., 149 Md. 448, 131 A 822; State v. 
New Work, ete., Ri-Co:, 127 Ma. 651, 


96 A 809. 
Mich.— Strong v. Grand Trunk 


(45 C. J.—63] 


NEGLIGENCE 


done.*4 


[45 C.J.] 993 


Recovery i 1S permitted in some jurisdictions, 33 while 
in others recovery is denied where the preéxisting 
cause is not susceptible of being removed after the 
discovery of the danger and before the injury is 


[§ 545] e. Concurrent Negligence of Plaintiff. 


The courts 


cause.°> 
aes R. Co., 156 Mich. 66, 120 NW 


Mo.—Griffin v. St. Louis Transfer 
R. Co., 193 SW 807; Hawkins v. Wells, 
(A.) 297 SW 193; Morris v. Chicago, 
etce., R. Co.,.(A.) 251 SW 763; Bibb v. 
Grady, (A.) 231 SW 1020; Albright v. 
Joplin Oil Co., 206. Mo, A. 412, 229 


SW 829; Royalty v. Lusk, (A.) 198 
SW 472. ; 

N. H.—yYeaton v.’ Boston, etc. R. 
COos5 :-TaoN. He 285, 61 A0522- 

S. D.—McFarland v. Chicago, etc., 


R. Co., 212 NW 493; De Noma v. Sioux 
Falls Tract. System, 39 S. D. 10, 162 
NW 746. 

Man.—MecFie vy. Canadian Pac. R. 
Go. 2 Many 6; 

Sask.—United Motor Co., 
Regina, 10 Sask. L. 3878, 
WestWkly 509. 

30. McGowan v. Tayman, 144 Va. 
358, 1382 SE 316. 


Ltd. v. 
[1917] 3 


31. Smith v. Hopkins, (2: Ty as LP 
A 542. 

32. See cases infra notes 33, 34. 

383. Mont.—Neary -v. Northern Pac. 


R. Co., 41 Mont. 480, 110 P 226. 

N. Y.—Penny v. Rochester R. Co., 
7 App. Div. 595, 40 NYS 172 [aff 154 
N.Y. 770 mem, 49 NE 1101 mem]. 

Utah.—Thompson v. Salt Lake 
Rapid-Transit Co., 16 Utah 281, 52 P 
92, 67 AmSR 621, 40 LRA 172. 

Eng.—British Columbia Electric R. 
Cov Wt: xv." Loach; [1916 ]).1.7A.. .C- 
719, 23 DomLR 4; Neenan y. Hosford, 
£1920]. 2 Tr. 258. 

Can.—Columbia Bitulithic, Ltd. v. 
British Columbia Electric R. Co., 55 
Can: S. CA). 37) DomL Ry, 64; 12: Cank 
Cas 248, [1917] 2 WestWkly 664 
[allowing app 23 B.C. 160, 31 Dom 
LR 241, [1917] 1 WestWkly 227]. 

B. C.—Loach v. British Columbia 
Electric R. Co., Boson dette co, 
DomLR 245, 17 CanRCas 21, 27 West 
LR 407, 6 WestWkly 322. 

Man.—Buxman v. Winnipeg Elec- 
tric..Go:, 35, Man.,175;)' [19251::3\ Dom 
LR 635, [1925] 2 WestWkly 566. 

Ont.—Brenner v. Toronto R. Co., 
13 Ont. L. 423, 9 OntWR 198 [app 
allowed on other grounds 15 Ont. L. 
195, 10 OntWR 547 (app dism 40 
Can. S.-C. 540)]. 

Sask.—Smith v. Regina, 10 Sask. 
L. 72, 34 DomLR 238, 21. CanRCas 
270, [1917] 1 WestWkly 1444 [app 
dism 11 Sask. L. 291, 42 DomLR 647, 
[1918] 2 WestWkly 1010]. 

[4] Rule applied.—A person at- 
tempted to cross a level crossing 
without taking reasonable precau- 
tions to see that the line was clear, 
and was knocked down and killed by 
an approaching car. The jury found 
that the car was running at an ex- 
cessive speed, but could have been 
stopped in time to prevent the acci- 
dent if the brake had been in proper 
working order, and it was held that 
the railway company was liable not- 


‘withstanding the contributory negli- 


gence of the deceased man. British 

Columbia Electric R. Co. Ltd. v. 

Loach, [1916] 1, A. C. 719, 23, Dom 
4 


LR 4. 

24. Atchison, ete., R. Co. v. Tay- 
lor, 196 Fed. 878, 116 CCA 440; Illi- 
nois Cent. R. Co. v. Nelson, 173 Fed. 
915, 97 CCA 3381. 


There can be no recovery, notwithstanding defend- 
ant failed to exercise ordinary care to avoid the 
injury after becoming aware of plaintiff’s danger, 
if negligence for which plaintiff is responsible con- 
curs and cooperates with that of defendant and con- 
tributes to the injury complained of as a proximate 
Thus there can be no recovery 


by one who 


35. U. S.—Lehigh Valley R. Co. v. 
Stevenson, 17 F. (2d) 748; Alinutt vy. 
Missouri Pac. R. Coys F, (2d) 604; 
Robbins v. Pennsylvania Coz; 245 
Wed. 435, 157 CCAr59 73 Atchison, etc., 
R. Co. v. Taylor, 196 Fed. 878, 116 
CCA 440; Denver City Tramway Co. 
v. Cobb, 164 Fed. 41, 90 CCA. 459; 
Illinois Cent. R. Co. v. Ackerman, 
144 Fed. 959, 76 CCA 138; Gilbert v. 
Erie R. Co., 97 Fed. 747, 38 CCA 408. 

Ala.—Birmingham Rey sete, Coma 
eae Aces ;ete};*Co;, 184 Ala. 601, 64 

Cal.—Young'v. Southern Pac. Co., 
189 Cal. 746, 210 P 259; Holmes v. 
South Pac. Coast R...Co.;. 9% Calle el.Gae 
Os P 834; Tobin y. ‘Omnibus Cable 

4 Cal. Unrep. Cas.- 214, 34 P 124; 
Cody y. Sanford, 57 Cal. A. 218, 207 
P 45; Matteson v. Southern Pac. Coz 
6 Cal. A. 318, 92) P 101. 

Conn.—Bujnak v. Connecticut Co., 
94 Conn. 468, 109 A 244; Fine v. 
Connecticut Co., 92 Conn. 626, 103 A 
901; Radwick v. Goldstein, 90 Conn. 
701, 98 A 583; Nehring v. Connecti- 
cut Co., 86 Conn. 109, 84 A 301, 524, 
45 LRANS 896, 902. 

Hawaii. —Ferrage Vv. 
fase Transit, etc., Co., 


Ill.—Carson y. Chicago R. Co., 309 
Tll. 346, 141 NE 172; West Chicago 
St. R. Co. v. Liderman, 187 Ill. 463, 
te 367, 79 AmSR 226, 52 LRA 
55. 

Ind.—Union Tract. Co. v. Ringer, 
155 NE 826; Indianapolis, ete., R. Co. 
v. Wright, 22 Ind. 376; Beaman v. 
Cleveland, etc., R. Co., 77 Ind. <A. 
633, 134 NE 510; Evansville, etc., 
Tract. Co. v. Johnson, 54 Ind. A. 601, 
97. NE 176; Indianapolis Tract., etc. 
Cow av: Croly, 54 Ind. A. 566, 96 NE 
973, 98 NE 1091. 

ITowa.—Clemens v. Chicago, ete., R. 
Co., 163 Iowa 499, 144 NW 354; 
Bruggeman vy. Illinois Cent. R. Co., 
147 Iowa 187, 123 NW 1007, AnnCas 
1912B 876; Bourrett vy. Chicago, ete:; 
ReaCor, 121 NW 380. 

Kan.—Coleman vy. Atchison, etce., 
R..Co., 87 Kan. 190, 123° P 756; Him- 
melwright v. Baker, 82 Kan. 569, 109 
P 178; Dyerson v. Union Pac. R. Co., 
74 Kan. 528, 87 P 680, 7 LRANS 1382, 
11 AnnCas 207. 

Ky.—Louisville, Ber Co. 
Wolfe, 80 Ky. 82. 

La.—Nolan y. Illinois Cent. R. Co., 
145 La. 488, 82 S 590; Woods. v. 
Longville Lumber Co., 141 La. 267, 
74 S 990; Callery v. Morgan’s Louisi- 
ana, etc,; R., etc., Co., 139 La. 763, 72 
S 222; Castile v.- O’Keefe, 138 La. 
479, 70 S 481; Shield v. F. Johnson, 
éte., Co.) 132 a. 778 6L° See ear 
LRANS 1080; ore v. Colorado 
Southern, etc., Co., 128 La. 648, 55 
S 4, 34 LRANS wid Morin y. Illinois 
Cent. R:. Co,ci- ba, "A. 727. 

Me.—Butler v. Rockland, etce., R. 
Co., 99 Me. 149, 58 A 775, 105 AmSR 
267; O’Brien v. McGlinchy, 68 Me. 

Mich.—Gibbard v. Cursan, 225 
Mich. 311, 196 NW 398; Davis v. 
Saginaw-Bay City R. Co., 191 Mich. 
131, 157 NW 390. 

Mo.—Tuck v. St. Louis-San Fran- 
cisco R. Co., 217 Mo. A. 442, 268 SW 


Honolulu 
24 Hawaii 


etc., We 
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has placed himself or his property in a position of 
peril if, being aware of the danger, he fails to ex- 
tricate himself or his property when, by the exer- 
cise of ordinary care, he could have done so.*° 

The courts are not in en- 
tire agreement as to whether there can be a recov- 


Obliviousness of peril. 


682; Laughlin v. St. Louis, ete, R. 
Co., 144 Mo. A. 185, 129 SW 1006. 

Mont.—Melzner v. Northern Pac, 
R. Co., 46 Mont. 162, 127 P 146. 

N. H.—Shannon y. Boston, etce., R. 
Co.). TIN: «2865/51 AS10748, 

N. J.—Camden, etc., R. Co. v. Pres- 
ton, 59 N.'J. L. 264, 35°A 1119, 

N. M.—Thayer v. Denver, etc, R. 
Co. 2 Nw Mi 830, 154 °P-691. 

N. Y.—Rider v. Syracuse Rapid 
Transit sCo., LULL) Nov yy. 139; 63 NE 
836, 58 LRA 125. 

Oh.—Pennsylvania Co. v. Hart, 
101 Oh. St. 196, 128 NE 142; Drown 
v. Northern Ohio Tract. Co., 76 Oh. 
St. 234, 81 NE 326, 118 AmSR 844, 10 
LRANS (421; Cleveland R. Co. v. 
Nicholson, 11 Oh. A. 424; Notkin v. 
Bardes, 10 Oh. A. 391; Luebbering v. 
Whitaker, 10 Oh. A. 365 [aff 101 Oh. 
St. 292, 128 NE 76]; Cleveland R. 
Ca, ve “ee, = 32- OF CoA. 135" “Make 
Shore, ete., R. Co. v. Callahan, 2 Oh. 
GCHEEC HON (S326 12.5" Oh. \SCir: “Ot. 
115; Cleveland, etc., R. Co. v. Gahan, 
LPOnei@ir® CtzeN. -Ss".205;" 24 On. Cix, 
CH2Tt 

Okl.—Atchison, ete, R. Co. 
Bratchter, 99 Okl. 74, 225 P 941. 

OCr.—Morser v. Southern Pac. Co., 
110° Or: 9,. 222 -P 736;°> Emmons “v, 
Southern Pac. Co., 97 Or. 2638, 191 
P 333; Scholl v. Belcher, 63 Or. 310, 
127 P 968. 

Pa.—Schuchalter v. Philadelphia 
Rapid Transit Co., 288 Pa. 189, 135 
A 739; Wolf v. Philadelphia Rapid 
Transit -Co., 252 Pa. 448, 97 A 684; 
Rose v. Quaker City Cab Co., 69 Pa. 
Super. 208. 

Porto Rico.—Gonzalez v. Ponco R., 
etc., Co., 28 Porto Rico 584. 

Ss. C.—Spillers v. Griffin, 109 S. C. 
78, 95 SE 133, LRA1918D 1193. 

Tenn.—Johnson v. Warwick, 148 
Tenn. 205, 254 SW 553; Todd v. Cin- 
cinnati, etc., R. Coy 135 Tenn. 92, 185 
SW 62, LRA1916E 555. 

Tex.—Southern Tract. Co. v. Wil- 
son, (Civ. A.) 187 SW 536 [dist St. 
Louis Southwestern R. Co. v. Jacob- 
son, (Civ. A.) 66 SW 1111]; Furst- 
Edwards v. St. Louis Southwestern 
R. Co., (Civ. A.) 146 SW 1024. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860; Jen- 
sen v. Denver, etc., R. Co., 44 Utah 
100, 188 P 1185. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172; La Mountain v. Rutland 
R. Co., 93 Vt. 21, 106 A 517; Aiken v. 
Metcalf, 92 Vt. 57, 102 A 330 [overr 
Willey v. Boston, etc., R. Co.; 72 Vt. 
120, 47 A 398]; French v. Grand 
Trunk’ R: Co, -T67 Vt 44175 685A F232: 

Va.—Norfolk Southern R, Co. v. 
White, 117 Va. 342, 84 SE 646; Roa- 
noke R., etc., Co. v. Carroll, 112 Va. 
598, 72 SE 125. 

Wis.—Owen v. Portage Tel. Co., 
126 Wis. 412, 105 NW 924; Little v. 
Superior Rapid Transit R. Co., 88 
Wis. 402, 60 NW 705. 

Eng.—Nenan vy. Hosford, [1920] 2 
Ir. 258. 

N. B.—Cammack v. New Bruns- 
wick Power Co., 50 N. B. 6, 70 Dom 
LR 697. 

Ont.—Herron vy. Toronto R. Co., 28 
Ont. L. 59, 11 DomLR 697, 15 CanR 
Cas 373 [allowing app 4 OntWN 12 
22 OntWR 933, 6 DomLR 215, 14 
CanRCas 124]. 

“This doctrine presupposes that 
the plaintiff’s negligence was not ac- 
tive, continuing, and concurring neg- 
ligence, continuing up to the very 
time of the accident, and concurring 
therein, but was remote and ante- 
cedent. If the plaintiff’s negligence 
is continued, with knowledge of the 


Vv. 
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imminent danger, and so continued 
up to the time of the accident, if, 
during the time intervening between 
the defendant’s discovery of his peril 
and the accident, the plaintiff knew 
of the approacl:ing train, knew of 
his.own peril, and could, by the exer- 
cise of reasonable care at all times, 
between the time he was discovered 
by the defendant and the accident, 
have removed himself from the place 
of peril, but negligently failed and 
neglected to do so, then the doctrine 
of last chance will not serve him in 
a suit to recover damages, even 
though he shows, by the evidence, 
that the defendant also could, by the 
exercise of reasonable care, have 
avoided the injury. The doctrine of 
last chance presupposes that the de- 
fendant has the last clear chance to 
avoid the injury, and is not to be 
applied in cases where the plaintiff, 
with knowledge of the approaching 
danger and its imminence, heedless- 
ly, carelessly, and negligently con- 
tinues in his position of peril, when 
he knows escape rests within easy 
reach of him by the exercise of ordi- 
nary care. Then it is that the negli- 
gence becomes concurrent, and nei- 
ther can recover from the other.” 
Clemens v. Chicago, etc., R. Co., 163 
Iowa 499, 502, 144 NW 354. 

{a] “The test is, What wrongful 
conduct occasioning an injury was 
in operation at the very moment it 
occurred or became inevitable? If 
just before that climax only one 
party had the power to prevent the 
catastrophe, and he neglected to use 
it, the legal responsibility is his 
alone. If, however, each had such 
power, and each neglected to use it, 
then their negligence was concur- 
rent and neither can recover against 
the other. ... ‘This so-called excep- 
tion to the rule of contributory neg- 
ligence (i. e., the doctrine of ‘the 
last clear chance’) will not be ex- 
tended to cases where the plaintiff's 
own negligence extended up to and 
actually contributed to the injury. 
To warrant its application there 
must have been some new breach of 
duty on the part of the defendant 
subsequent to the plaintiff's negli- 


gence.’’’ Dyerson v. Union Pac. R. 
Co.;. 74 -Kan 528, "6386" Oui ok GSO. 7% 
LRANS 132, 11 -AnnCas 207 [quot 


Missouri Pac. R. Co. v. Bentley, 78 
Kan. 221, 227, 93. P 150]. 

36. Ala.—Anniston Electric, ete., 
Co. v. Rosen, 159 Ala. 195, 48 S 798, 
133 AmSR 32; Alabama Great South- 
ern R. Co. v. McWhorter, 156 Ala. 
269, 47 S 84; Louisville, etc., R. Co. v. 
Young,’ 163° ‘Ala:) 282 46'S. 288° "16 
LRANS 301; Alabama Power Co. v. 
Bradley, 18 Ala. A. 533, 93 S 73. 

Cal.—Darling v. Pacific Electric R. 
Co., 197 Cal. 702, 242 P 703; Palmer 
v. Tschudy, 191 Cal. 696, 218 P 36; 
Young v. Southern Pac. Co., 189 Cal. 
746, 210 P 259; Green v. Los Angeles 
Terminal R. Co., 143 Cal. 31, 76 P 
719, 101 AmSR 68; Haber v. Pa- 
cific Electric R. Co., 78 Cal. A. 617, 
248 P 741; Tlardi v. Central Califor- 
Tract. Co., 36 Cal. A. 488, 172 P 
763. 

Ind.—Indianapolis Tract., etc., Co. 
v. Croly, 54 Ind. A. 566, 96 NE 973, 
98 NE 1091. 

Iowa.—Bourrett y. Chicago, etc., R. 
Co., 121 NW 380. 

Mo.—Karte v, J. R. Brockman Mfg. 
Co., 247 SW 417; Trussell v. Waight, 
(A.) 285 SW 114; Albright v. Joplin 
Oil Co., 206 Mo. A. 412, 229 SW 829. 

N. D.—State v. Great Northern R. 
Co:, 54 N. D. 400, 209 NW 853. 


[§ 545 


ery by one who could, by the exercise of ordinary. 
care, have extricated himself or his property had he 
been aware of the danger, but who fails to do so 
because he is unconscious of the perl 
there is authority to the contrary,** it is generally 
held that recovery may be had in such eases. 


1,87 


While 


39 


In 


Oh.—Cleveland R. Co. v. Nicholson, 
11 Oh. A, 424. ; ; 

Or.—Emmons v. Southern Pac. Co., 
97> Or,'. 268," 191, Py 3s3: 

Tex.—Southern Tract. Co. v. Wil- 
son, (Civ. A.) 187 SW_ 536; Furst- 
Edwards v. St. Louis Southwestern 
R. Co., (Civ, A.) 146 SW 1024. 

Vt.—French v. Grand Trunk R. 
Co., 76 Vt. 441, 58 A 722. 

Va.—Bassett v. Wood, 146 Va. 654, 
182 SE 700; Virginia R., etc., Co. ‘v. 
Burr, 145 Va. 338, 133 SE 776. 

Wash.—Johnson v. Washington 
Mad Power Co., 73 Wash. 616, 132 
P 392. 

“If simultaneously the plaintiff has 
a chance to escape the injury by 
exercising ordinary diligence, and 
does nothing to extricate himself 
from danger, the doctrine of last 
clear chance does not apply. Such 
a situation is one where the negli- 
gence of the plaintiff continues in 
operation to and including the very 
moment of collision. In other words, 
it is a distinct instance of contribu- 
tory negligence.” Emmons v. South- 
at Pac. 'Co.,;) 9T Or-° 263; ° 283; 191.5 

33. 

37. See cases infra notes 38-41. 

38. Castile v. O’Keefe, 138 La. 
479, 70 S 481; Harrison y. Louisiana 
Western : Ri "Co., “152. Tale 716i 612s 
782; Morin v. Illinois Cent. R. Co., 1 
La. A. 727; Drown v. Northern Ohio 
Tract. Co., 76 Oh. St. 234, 81 NE 326, 
118 AmSR 844, 10 LRANS 421; Lake 
Shore, etc., Southern R. Co. v. Calla- 
han, 2. Oh. Cir. Ct. 'N, S.. 326, 25 Oh. 
Cir.sCt cite: 

39. Ala.—Seaboard Air Line R. 
Co. v. Laney, 199 “Ala.°654, 75 S$ 15; 
Birmingham R., etc., Co. v. Aitna 
Acc., ete., Co.,; 184 Ala. 601, 64 S 44; 
Louisville, etec., R. Co. v. Thomason, 
171 Ala. 188, 55 S 115; Alabama 
Great Southern R. Co. v. McWhorter, ~ 
156 Ala. 269, 47 S 84; Southern R. 
Co. v. Stewart, 153 Ala. 133, 45°S 
51; Alabama Power Co. v. Bradley, 
18 Ala. A, 533, 93 S 73. 

Cal.—Darling v. Pacific Electrie R. 
Co., 197 Cal. 702, 242.P 703; Green v. 
Los Angeles Terminal R. Co., 148 Cal. 
31, 76 P 719, 101 AmSR 68; Haber v. 
Pacific Electric R. Co., 78 Cal. A. 617, 
248 P 741; Ilardi v. Central Califor- 
mae Tract. Co., 36 Cal. A. 488, 172 P 

Colo.—Colorado Springs, 
ee v. Merrill, 27 Colo. A. 


ete., R. 
382, 149 P 


D. C.—Standard Oil Co. v. Mc- 
Daniel, 52 App. 19, 280 Fed. 993; 
Bremmerman y. Georgetown, etc., R. 
Co., 50 App. 878, 273 Fed. 342. 

Ind.—Union Tract. Co. v.. Ringer, 
155 NE 826; Southern R. Co. v. Wahl, 
196 Ind. 581, 149 NE 72; Terre Haute, 
etc., Tract. Co. v. Stevenson, 189 Ind. 
100, 128 NE 785, 126 NE 8; Union 
Tract. Co. v. Bowen, 57 Ind. A. 661, 
103 NE 1096; Indianapolis Tract., 
etc., Co. v. Croly, 54 Ind. A. 566, 96 
NE 973, 98 NE 1091. 

Iowa.—Bourrett v. Chicago, etc., R. 
Co., 121 NW 83880. 

Kan.—Tempfer v. Joplin, R. 
Co., 89 Kan, 374, 131 P 592. 

Mass.—Black v. New York, etc., R. 
Co., 193 Mass. 448, 79 NE 1797, 7 
LRANS 148, 9 AnnCas 485. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 


etc., 


Mo.—Burke vy. Pappas, 293 SW 
142; Banks v. Morris, 802 Mo. 254, 
257 SW 482; Karte v. J. R. Brock- 


man Mfg. Co., 247 SW 417; Trussell 
v. Waight, (A.) 285 SW 114; Albright 
v. Joplin Oil Co., 206 Mo. A. 412, 229 
Sw 829; Flynn vy. Metropolitan St. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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one jurisdiction, however, it is held that, while 
there may be a recovery in such eases if plaintiff 
remains passive and does nothing materially to 
change the situation of exposure by active conduct 
not marked with ordinary eare,*® there can be no 
recovery if plaintiff, after exposing himself to peril, 
instead of permitting the fixed condition to remain 
unchanged, continues as an active agent in pro- 
ducing the conditions under which his injury was 
received until it becomes too late for defendant 
to avoid the accident.*! 

[§ 546] B. Persons under Disability*?—1. In Gen- 
eral. While a person is required to exercise ordi- 
nary care, including the use of all his faculties 
to appreciate and avoid danger,*® a person is not 
to be held responsible for acts and omissions which 
are due to want of capacity to appreciate and avoid 
danger.** What may be held to be contributory neg- 
ligence in one is not necessarily such in another.*® 
To an adult, in full possession of his mental and 
physical powers, one standard may be applied ;4* to 
a child, another standard;*7 to a person utterly 
incapable of appreciating or taking precautions to 
avoid injury, still another.*® 

[§ 547] 2. Persons under Mental Disability.*® A 
person who is mentally deficient is not guilty of 
contributory negligence if his failure to use or- 
dinary care for his own safety is due to want of 
R. Ree 166 Mo. A. 182, 148 SW 122. 

H.—Cavanaugh v. Boston, etce., 
R. Con A H. 68, 79 A 694. 

N. D.—<Acton v. Fargo, etc.,- rt. Co; 

20 N. D. 434, 129 NW 225. 


Okl.—Atchison, etc., R. Co. v. Ba- 
Ker, 21 Okl. 51, 95 P 433, 16 LRANS 
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42. Cross references: 
Injury occasioned by: 

Highway, defect or obstruction in 
see Highways § 462 

Motor vehicle, 
Motor Vehicles §§ 943-946. 

Railroad, operation of: 
Generally see Railroads [33 Cyc 


operation of see 49. 
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capacity to appreciate and avoid danger.®° The 
care required of a person laboring under any men- 
tal disability is that care which may reasonably 
be expected of one having the same capacity to 
appreciate and avoid injury.®! A person who is by 
reason of mental incapacity wholly unable to appre- 
hend apparent danger, and to avoid exposure to it, 
cannot be guilty of contributory negligence.>? 

Aged persons. A person whose senses are blunted 
and mental faculties impaired by old age is not 
guilty of contributory negligence where his failure 
to use that degree of care which an ordinarily pru- 
dent person would use under the same or similar 
circumstances is due to such disability.** 

Mere dullness of mind. A person who does not 
lack capacity to appreciate and avoid danger of in- 
jury, but is merely of dull mind, is chargeable with 
the same degree of care for his personal safety 
as one of brighter intellect.>4 

[§ 548] 3. Persons under Physical Disability®>— 
a. In General. A person laboring under any physi- 
cal disability increasing his liability to injury must, 
nevertheless exercise ordinary care to avoid injury,°® 
and if he fails to exercise that degree of care, and 
such failure contributes proximately. to cause his 
injury, he is guilty of contributory negligence.** 
Such a person is not required to exercise a higher 


47. See cases supra note 46. 

Children see infra §§ 552-560. 

48. See cases supra note 46; and 
infra §§ 547-551. 
Care required to avoid injury 
to person under mental disability see 
supra § 79. 

50. Seattle Electric Co. v. Hovden, 


825. 

Tex.—Baker v. Shafter, (Civ. A.) 
208 SW 961; St. Louis Southwestern 
R. Co. v. Cambron, 62 Tex. Civ. A. 
465, 131 SW 1130. 

* Va.—Chesapeake, ete., R. Co. vy. 
Corbin, 110 Va. 700, 67 SE 179. 

Wash.—Locke v. Puget Sound In- 
ternational R., etc., Co., 100 Wash. 
432, 171 .P. 242; LRAI918D 1119; 
Mosso y. BE. H. Stanton Co., 75 Wash. 
220, 1384 P 941, LRA1916A 943; Her- 
rick v. Washington Water Power Co., 
75 Wash. 149, 134 P 934, 48 LRANS 


640; O’Brien v. Washington Water 
See? CO: utile Washes «688, 129),; P 
Bis 

40. Nehring v. Connecticut Co., 86 


Conn. 109, 84 A 301, 524, 45 LRANS 
896, 902. 

[al Reason for rule.—‘‘Here it is 
assumed that the situation of. ex- 
posure had been created and estab- 
lished by the plaintiff's action be- 
fore the period of time began within 
which the defendant, acting reason- 
ably, might have saved him, and that 
within that period the plaintiff did 
nothing to create or materially 
change that situation by active con- 
duct which was not marked by rea- 
sonable care. Under the assumption 
he remains passive, in so far at least 
as negligent action is concerned, and 
can be regarded as careless only in 
this that he did not awake to his 
surroundings and do what he reason- 
ably could to avoid the threatened 
consequences of a situation which he 
HKad already negligently brought 
about. In such cases the humane, 
and, to our mind, the better reason, 
all things considered, leads to the 
conclusion . that the want of care 
on the part “of the plaintiff will be 
regarded as a remote and not a 
proximate cause.” Nehring v. Con- 
necticut Co., 86 Conn. 109, 120, 84 A 
301, 524, 45 "LRANS 896, 90 2. 

41. Bujnak v. Connecticut Co., 94 
Conn. 468, 109 A 244; Fine v. Con- 
necticut Co.,, 92 Conn. 626, 103 A 
901; 
Conn. 109, 84 A 301, 524, 45 LRANS 
$96, 902. 


Nehring Vv. Connecticut Cou 386: | 


837 et seq]. 
At crossing see Railroads [33 
Cye 992 et seq]. 

Street, defect or obstruction in see 
Municipal Corporations §§ 1852- 
18538%. 

Street railroad, operation of see 
Sreet. Railroads [36 Cyc 1562 et 
seq]. 

Licensee or trespasser on railroad 
property see Railroads [33 Cyc 837 
et seq]. 

Passenger injured on train or car 
see Carriers §§ 1482-1484. 

Servant injured by negligence of 
master see Master and Servant 
§§ 1054, 1127-1140. 

a OC on highway see Highways 
§ 462. 

Trespasser on railroad property see 
Railroads [33 Cyc 8387 et seq]. 

43. Worthington v. Mencer, 96 
Ala..310, 11.872, 17 LRA 407- 

44. Baltimore, etc., R. Co. v. Cum- 
berland, 176 U. S. 232, 20. SCt 380, 
44 L. ed. 447; Union Pac. R. Co. v. 
McDonald, 152 U. S. 262, 14 SCt 619, 
88 L. ed. 434; Seattle Electric Co. v. 
Hovden, 190 Fed. 7, 111 CCA 191; 
Worthington v. Mencer, 96 Ala. 310, 
11 S 72, 17 LRA 407; Government 
St. R. Co. v. Hanlon, 53 Ala. 70; Chi- 
cago, ete., R. Co. v. Becker, 76 Ill. 
25; Boland v. Missouri R. Co., 36 Mo. 
484; Windle v. Southwest Missouri 
R. Co., 168 Mo. A. 596, 153 SW 282. 

“In determining the existence of 
such negligence, we are not to hold 
the plaintiff liable for faults which 
arise from inherent physical or men- 
tal defects, or want of capacity to 
appreciate what is and what is not 
negligence, but only to hold him to 
the exercise of such faculties and 
capacities as he is endowed with by 
nature for the avoidance of danger.” 
Baltimore, etc., R. Co. v. Cumberland, 
176 U. S. 232, 238, 20 SCt 380, 44 L. 
ed. 447. 

45. Baltimore, etc., R. Co. v. Cum- 

berland, supra. 

46. Baltimore, ete., R. Co. v. Cum- 
berland, supra; Boland v. Missouri 
R. Co, 36 Mo. 484. 


190 Fed. 7, 111 CCA 191; Chicago, 
ete... Roo Co: vy. , Beckér>) 767 LIL? 255 
Johnson v. St. Paul City Ro VCoss 67 
Minn. 260, 69 NW 900, 36 LRA 586. 

51. Worthington v. Mencer, 96 
Ala. 310, 11 S 72, 17 LRA 407; John- 
son v. St. Paul City R. Co., 67 Minn. 
260, 69 NW 900, 36 LRA 586. 

52. Worthington v. Mencer, 96 
Ala. 310, 11 S 72, 17 LRA 407. 


53. Johnson v. St. Paul City R. 
Co., 67 Minn. 260, 69 NW 900, 36 
LRA 586. 

54. Worthington v. Mencer, 96 


Ala. 310, 11 S 72, 17 LRA 407. 

{a] Reason for rule.—‘‘Any at- 
tempt to frame and adapt varying 
rules of responsibility to varying 
degrees of intelligence would neces- 
sarily involve confusion and uncer- 
tainty in the law.” Worthington v. 


Mencer, 96 Ala. 310,316,” 12 (S72) 
17 LRA 407, 
55. Care required to avoid injury 


to person under physical disability 
see supra § 76, 

56. Reynolds v. Los Angeles Gas, 
ete., Co., 162 Gal, 327, 122 P 962,89 
LRANS 896, AnnCasl1913D 34; Car- 
roll v. Chicago, etc., R. Co., 142 Ill. 
A. 195; Keith v. Worcester, etc., R. 
Co., 196 Mass. 478, 482, 82 NB 680, 
14 'LRANS 648; Culbertson v. Holli- 
day, 50 Nebr. 239, 69 NW 853. 

“The standard of care established 
by the law is what the ordinarily 
prudent and cautious person would 
do to protect himself under given 
conditions. There is no higher or 
different standard for one who is 
aged, feeble, blind, halt, deaf or 
otherwise impaired in capacity, than 
for one in perfect physical condi- 
tion.”” Keith v. Worcester, etc., R. 
Co., supra. 

67... Little’ Rock, -ete. "R.2Con 
Haynes, 47 Ark. 497, 1 SW 774; Frega 
v. Philadelphia Rapid Transit Co., 
245 Pa. 31, 91 A 222, LRAI915A 395; 


Felton v. Horner, 97 Tenn. 579, 87- 
Sw 696. 
[a] MNiustration.—A woman sixty- 


three years old, and crippled by a 
former dislocation of her hip, travel- 
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degree of care to that end than is required of a 
person under no disability;°* ordinary care is all 
In determining whether such a 
person exercised ordinary care for his own safety, 
his disability is a circumstance to be considered.®° 
In other words, ordinary care is such care as an 
ordinarily prudent person with the same disability 
would exercise under the same or similar cireum- 
stances.*1 However, it-may be incumbent upon him 
to put forth a greater degree of effort than would 
otherwise be necessary in order to attain that stand- 
ard of care which is required of every one.°? 

[§ 549] b. Blind Persons and Persons with Defec- 
The fact that a person is wholly. or 
partially blind does not relieve him of the duty to 
exercise ordinary care for his own safety,** and if 
he fails to exercise such care, and his failure to do 
so contributes proximately to cause his injury, he is 
guilty of contributory negligence.®° 
of contrary knowledge, actual or imputed, such a 
person may assume that he is not exposed to, or 
threatened by, injury which can come to him only 


that is required.°® 


tive Vision.*®* 


ing in the caboose of a freight train, 
is negligent in leaving her seat to 
get a drink while the train is switch- 
ing cars, where she was aware that 
jolts such as caused her to fall and 
sustain the injury necessarily fol- 
lowed in the operation of switching 
and coupling cars. Felton v. Horner, 
97 Tenn. 579, 37 SW 696. 

Other illustrations see Highways 
§ -462; Master and Servant § 1054; 
Motor Vehicles § 943; Municipal Cor- 
porations § 18538; Railroads [33 Cyc 
839, 994]; Street Railroads [36 Cyc 
1565]. 

Failure of passengers on trains to 
have an attendant as contributory 
negligence see Carriers § 1482. 


58. Rosenthal v. Chicago, ete. R. 
Co., 255 Ill. 552, 99 NE 672; Keith 
v. Worcester, ete., R. Co., 196 Mass. 


478, 82 NE 680, 14 LRANS 648. 

59. Rosenthal v. Chicago, etc., R. 
Co., 255 Ill. 552, 99 NE 672; Normal 
v. Webb, 91 Ill. A. 183; Baleom v. 
Independence, 178 Iowa 685, 160 NW 
305, LRA1917C 120; Ryerson v. Ab- 
ington, 102, Mass. 526. 

Particular applications of rule see 
Highways § 462; Master and Servant 
§ 1054; Motor Vehicles § 943; Munici- 
pal Corporations § 1853; 
[33 Cyc 839, 994]; Street Railroads 
[86 Cye 1565]. 

60. Apperson v. Lazro, 44 Ind. A. 
186, 87 NE 97, 88 NE 99; Keith v, 
Worcester, etce., R. Co., 196 Mass. 
478, 82 NE 680, 14 LRANS 648; Ry- 
erson vy. Abington, 102 Mass. 526. 

61. er mae v. Lewiston, 94 Me. 265, 
548. 

Cal.—Reynolds v. Los Angeles, 
CLC, 'CO.,c102 Cale 227 ba toak 
39 LRANS 896, AnnCas1913D 


Ill.— Carroll v. Chicago, ete, R. 
Co., 142 Til. A. 195; Mt. Vernon. vy. 
Brooks, 39 Ill. A. 426. 

Me.—Ham vy. Lewiston, 94 Me. 265, 
47 A 548. 

Md.—Fenneman v. Holden, 75 Md. 
1, 22 A 1049. 

Mass.—Keith v. Worcester, etc., R. 
Co., 196 Mass. 478, 82 NE 680, 14 
LRANS 648. 

Okl.—Pittman v. El Reno, 4 Okl. 
638, 46 P 495. 

Ss. C.—Simms v. South Carolina R. 
Co., 27 S. C. 268, 3 SE 301; Renneker 
agin) Carolina,..R., Co,,) 20.-S. ..C. 

63. Care required to avoid injury 
to blind person see supra § 76. 

64. I1]1.—Rosenthal Vv. Chicago, 
ete., R. Coy 255,111. 552, 99 NE 672. 

Iowa.—Balcom vv. Independence, 
.178 Iowa 685, 160 NW 305, LRA 
1917C 120. 

Mass.—Keith v. Worcester, etc., R. 


962, 
34 


Railroads | 


NEGLIGENCE 


considered.®* 


of sight.®§ 


In the absence 


Co., 196 Mass. 478, 82 NE. 680, 14 
LRANS 648. 

N. Y.—Carter v. Nunda, 55 App. 
Div. 501, 66 NYS 1059. 

N. C.—Foy v. Winston, 126 N. C. 
381, 35 SE 609. 

Tenn.—Stewart |v. Nashville, 96 


Tenn. 50, 33 SW 613. 

Wash.—Masterson v. Lennon, 115 
Wash. 305, 197 P 38. 

N. S.—Drake v. Dartmouth, 25 N. 
Spuiik 

Ont.—Westcott v. Woodstock, 13 


OntWN 480 [app dism 14 OntWN 
PASH Uo IF 
65. Colo.—Garbanati v. Durango, 


30 Colo. 358, 70 P 686. 
Pla. Florida Cent: ett., BR. Co. wv: 
Williams, 37 Fla. 406, 20 S 558. 
Mich.—Wilson v. Detroit United R. 
Co., 167 Mich. 107, 132 NW 762. 


Pa.—Karl v. Juniata County, 206 
(Pas O8i)> OO CAS. 
Tenn.—Stewart v. Nashville, 96 


Fenn. 50,533. SW» 613. 

Wash.—Masterson v. Lennon, 115 
Wash. 305, 197 P 38. 

[a] Rule applied.—A finding of 
contributory negligence is warranted 
where a pedestrian who is old and 
has defective eyesight, knowing that 
a certain railing is gone, tries to 
feel his way with a cane, and is in- 


jured. Garbanati' v. Durango, 30 
Colo. 358, 70 P 686. 
Other applications of rule see 


Highways § 462; Motor Vehicles § 
943; Municipal Corporations § 1853; 
Railroads [33 Cyc 839, 994]; Street 
Railroads [36 Cyc 1565]. 

66. Denver, etc., R. Co. v. Derry, 
47 Colo. 584, 108 P 172, 27 LRANS 


761; Rock v. American Constr. Co., 
120 La. 831, 45 S 741, 14 LRANS 
653; Sleeper v. Sandown, 52 N. H. 


244; Carter v. Nunda, 55 App. Div. 
501, 66 NYS 1059. 

67. Apperson v. Lazro, 44 Ind. A. 
186, 87, NE 97, 88 NE 99; Hill v. 
Glenwood, 124 Iowa 479, 100 NW 522; 
Sleeper v. Sandown, 52 N. H. 244; 
Harris, v. Uebelhoer, 75 N. Y. 169; 
Shields v. Consolidated Gas Co., 193 
App. Div. 86, 188 NYS 240. 


68. Fla.—Florida Cent., ete, R. 
Co. v. Williams, 37 Fla. 406, 20 S$ 
558. 


Iowa.—Balcom v. Independence, 178 
Iowa 685, 160 NW 3805, LRA1917C 
120; Hill v. Glenwood, 124 Iowa 479, 
100 NW 522. 

Mass.—Keith v. Worcester, etc., R. 
Co., 196 Mass. 478, 82 NE 680, 14 
LRANS 648. 

N. Y.—Harris v. Uebelhoer, 75 N. 
Y. 169. 

N. C.—Foy v. Winston, 135 N. C. 
439, 47 SE 466. 
Pa.—Karl v. Juniata County, 206 


» “T§§ 548-550 


from a breach of the duty which others owe to avoid 
injury to him.** In determining what constitutes or- 
dinary care on his part, his blindness, and all other 
circumstances affecting the question as to what care 
was reasonably necessary to avoid injury, should be 
The fact that he is blind, or, has de- 
fective vision, may make it incumbent upon him to 
make greater use of his other senses to prevent in- 
jury than if he was in full possession of his faculty 
Ordinary care to protect himself from 
injury, however, is all that is required of him.‘ 
Ordinary care in the case of such a person is such 
care as an ordinarily prudent person with a like 
infirmity would have exercised under the same or 
similar circumstances.‘° 

[§ 550] c. Deaf Persons.”* 
person who is deaf, or whose hearing is defective, 
to use ordinary care for his own safety,’ and if he 
fails to use such care, and such failure contributes 
proximately to cause his injury, he is guilty of 
contributory negligence.”’ 
or has defective hearing, may impose upon him a 


It is the duty of a 


The fact that he is deaf, 


Pa. 633, 56 A 78. ' 
Tenn.—Stewart  v. 96 
Tenn. 50, 33 SW 613: 
N. S.—Drake v. Dartmouth, 25 N. 
S., 17% 
Ont.—Homewood v. 
Ont. L. 266. 


Nashville, 


Hamilton, 1 


69. Colo.—Denver, ete, R. Co. v, 
Derry, 47 Colo. 584, 108 P 172, 27 
LRANS 761. 


Ga.—Chapman vy. Macon, 55 “Gas 


Ill.—Rosenthal v. Chicago, etc., R. 
Co., 255 Ill. 552; 99 NE 672 [aff 164 
FY Avs 223}. 

Ind.—Franklin v. Harter, 127 Ind. 
446, 26 NE 882. 

Iowa.—Balcom _ v. Independence, 
178 Iowa 685, 160 NW 305, LRA 
1917C 120; Hill v. Glenwood, 124 Iowa 
479, 100 NW 522. 

Me.—Ham v. Lewiston, 94 Me. 265, 
47 A 548. 

N. H.—Sleeper v. Sandown, 52 N. 
H. 244 

N. Y.—Harris v. Uebelhoer, 75 N. 
Y. 169; Shields v. Consolidated Gas 
Co., 193 App. Div. 86, 183 NYS 240; 
Carter v. Nunda, 55 App. Div. 501, 
66 NYS 1059. 

N. C.—Foy v. Winston, 126 N. Cc. 
381, 35 SE 609. 

Vt.—Glidden v. Reading, 38 Vt. 52, 
88 AmD 639. 

Wash.—Masterson v. Lennon, 115 
Wash, 305, 197 P 38. 

s Tyee vy. Dartmouth, 25 N. 

Particular applications of rule see 
Highways § 462; Motor Vehicles § 
943; Municipal Corporations § 1853; 
Railroads [83 Cyc 889, 994]; Street 
Railroads [86 Cyc 1565]. 

70. Ham v. Lewiston, 94 Me. 265, 
47 A 548; Carter’ v. Nunda, 55 App. 
Div. 501, 66 NYS 1059. 

71. Care required to avoid injury 
to deaf person see supra § 76. 

72. Fenneman v. Holden, 75 Md. 
1, 22 A 1049; Thompson y. Salt Lake 
Rapid-Transit Co., 16 Utah 281, 52 P 


92, 67 AmSR 621, 40 LRA 172; Ham- 


lin v. Columbia, etc., R. Co., 37 Wash.! 
448, 79 P 991. 

73. Fenneman v. Holden, 75 Md. 
1, 22 A 1049; Hamlin v. Columbia, 
etc., R. Co., 37 Wash. 448, 79 P 991; 
Jones v. Toronto, ete, R. Co., 25 Ont. 
L. 158, 20 OntWR 460, 13 CanRCas 
107, AnnCas1912C 1058 [allowing app 
23 Ont. L. 331, 2 OntWN 979, 18 Ont 
WR 966, 12 CanRCas 436 (allowing 
app 2 OntWN 684, 18 OntWR 498)]; 
Skelton v. London, etc., R. Co., L. R. 
2 C. P. 631; Stubley v. London, etc., 
Re Con, Ie Res Bixchs vise 5 

[a] Rule applied. — A _ person 
whose hearing has been so far im- 
paired that he is compelled to use 


For. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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duty to make greater use of his other senses to pro- 
tect himself from injury than if he was in full pos- 
session of his faculty of hearing,‘ but ordinary 
care, such as an ordinarily prudent person laboring 
under a like infirmity would exercise under the 
same or similar circumstances, is all ‘that is re- 


quired of him.’® 


[§ 551] 4. Intoxicated Persons.”¢ 
quired of a person who has become intoxicated vol- 
untarily is the same as that required of one who 


an ear trumpet in ordinary conver- 
sation, who walks along a railroad 
track without a continual exercise of 
vigilance for approaching trains, and 
who is a trespasser while on the 
track, is guilty of ‘‘contributory neg- 
ligence,’’. precluding a recovery for 
his death by being struck by a train, 
in the absence of willful negligence 
on the company’s part. Hamlin v. 
Columbia, ete., R. Co., 37 Wash. 448, 
WISP «IO: 

Other applications of rule see Mo- 
tor Vehicles § 943; Railroads [33 Cyc 
840, 994]; Street Railroads [36 Cyc 


1565]. 
TIll.— Carroll v. Chicago, 
Re Coys k42 eT wA. 95: 
Me.—Emery v. Waterville, ete. R. 


etc., 


Co., 114 Me. 547 mem, 95 A 892. 
Md.—Fenneman v. Holden, 75 Md. 
1, 22 A 1049. 
Utah.—Thompson y. Salt Lake 


Rapid-Transit Co., 16 Utah 281, 52 
P 92, 67 AmiSR 621, 40 LRA 172. 
Ont.—Jones v. Toronto, etc., R. Co., 


25 Ont. L. 158, 20 OntWR 460, 13 
CanRCas 107, AnnCasi1912C 1058 [al- 
lowing app 23 Ont. L. 331, 2 OntWN 

979, 18 OntWR 966, 12 CanRCas 436 

(allowing app 2 OntWN 684, 18 Ont 

WR 498) ]. 

75. KFenneman v. Holden, 75 Md. 
1, 22 A 1049; Smith v. Browne, LER. 
28 Ir. 1. 

{a} Illustration.—Plaintiff, who 
was almost deaf, was walking across 
a street in a diagonal direction at a 
place where there was no crossing. 
Defendant’s driver turned his horse 
around from where he had stopped, 
and proceeded to drive up the same 
street. He saw plaintiff for the first 
time a short distance off, and shouted 
a warning. Plaintiff, not hearing, 
continued on his course, whereupon 
the driver began to pull up, and 
shouted again, but immediately after 
collided with plaintiff, who was 
thereby seriously injured. The jury 
having found a verdict for plaintiff, 
it was held that the verdict was not 
against the weight of evidence. 
Smith v. Browne, L. R. 28 Ir. 1. 

Other illustrations see Motor Ve- 
hicles § 943; Railroads [33 Cyc 840, 
994]; Street Railroads [36 Cye 1565]. 

76. Cross references: 

Care required to avoid injury ‘to in- 
toxicated person see supra § 80. 
Guest at inn see Innkeepers §§ 39, 

13. 

Licensee, invitee, or trespasser on 
railroad property see Railroads [33 
Cyc 840]. 

Passenger on train or car see Car- 
riers § 1484. 

Person injured by motor vehicle see 
Motor Vehicles § 943. 

Servant see ‘Master and Servant § 
1054. 

Traveler at railroad crossing 
Railroads [33 Cyc 994] 

Traveler on city street see Munici- 
pal Corporations § 1853. 

Traveler on highway see Highways § 


see 


77%. U. S.—Winfrey v. Missouri, 
etc., R. Co., 194 Fed. 808, 114 CCA 
218. 


Ala.—Johnson v. Louisville, etc., R. 
Co., 104 Ala. 241, 16 S 75, 53 AmSR 
39 : 


Colo.—Denver Tramway Co. v. 
Reid, 4 Colo. A. 53, 35 P 269. 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRA1917A 306; Seaboard 
Air-Line R. Co. v. Chapman, 4 Ga. A, 
706, 62 SE 488. 
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is sober.77 
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If he fails to exercise that degree of 
care for his own safety which an ordinarily prudent 
sober person would exercise under the same or simi- 
lar circumstances, and such failure contributes as 
a proximate cause to the injury of which he com- 
plains, he is guilty of contributory negligence.’® 


The fact that a person was intoxicated is a cir- 


The care re- 


Ill.— Wilcke v. Henrotin, 241 Ill. 
169, 89 NE 329; Keeshan v. Elgin, 
ete: 7 tract) Co.;7 229 Tl s 6383, 8:2. NE 


360; Illinois Cent. R. Co. v. Hutchin- 
son, 47 Jll. 408; Hoffman v. Peoria, 
etce., Tract. Co., 164 Ill. A. 270; Wilcke 
v. Henrotin, 146 Ill. A. 481 [aff 241 
Ill. 169, 89 NE 329]; Burke v. Chi- 
cago, etc., RieOo-7 108 ces A. 565. 

Ky. —Louisville, etc. Co. 
Howser, 201 Ky. 548, aoa SW i010, 
36 ALR 327; Moran =v. Chesapeake, 
ete., R. Co., 176 Ky. 409, 195 SW 809. 

Minn.—Guhl v. Warroad Stock, ete., 
Co., 147, Minn. 44, 179 NW 564. 

Miss.—Yazoo, ete., R. Co. v. Dyer, 
102 Miss. 870, 59 S 987. 

Mont.—Herzig v. Sandberg, 54 
Mont. 538, 172 P 132: 

N. Y.—Fardette v. New York, etc., 
bi tea 190 App. Div. 548, 180 NYS 
79. 

Oh.—Cleveland R. Co. v. Nicholson, 
11 Oh. A. 424; Barrett v. Pere Mar- 
quette R. Co., 2 Oh. A. 307, 22. Oh. 
Cir... /Ct.Ne S27, 349 

Pa.—Mooney vy. Pennsylvania R. 
Co., 203) Par 22/2, 52) PA 19d, 

Porto Rico.—Vidal v. Porto Rico 
R., -ete., ‘Co.;, 32),Porto Rico.707i 

R. I.—vVizacchero v. Rhode Island 
mth 265R.OL | 392) 59) -A- 105755697 LRA 


Tex. —Williams v. Mudgett, 2 Tex. 
Unrep. Cas. 254. 

Vt.—Burleson v. Morrisville Lum- 
ber, ete., Co., 86 Vt. 492, 86 A 745. 

Wash.—Herrick Vv. Washington 
Water Power Co., 75 Wash. 149, 134 
P 934, 48 LRANS 640. 

“While it is true that drunkenness 
is not contributory negligence as a 
matter of law, yet it is equally well 
settled that a drunken person must 
exercise for his own safety the same 
degree of care than an ordinarily 
prudent person, if sober, would exer- 
cise under like or similar cireum- 
stances.” Moran v. Chesapeake, etc., 
R. Co., 176 Ky. 409, 411, 195 SW 809. 

[a] Reason for rule.—‘‘A drunken 
man must be held to the conse- 
quences of that condition. Other- 
wise a premium is put upon misbe- 
haviour. If he, by voluntarily ren- 
dering himself unable to care for 
himself, can invite injury and re- 
cover from another ignorant .of his 
condition therefor, notwithstanding 
his own direct ‘contribution to the 
cause of it, the sober and careful man 
is put to a disadvantage in such 
eases.’ Winfrey v. Missouri, etc., 
he 194 Fed. 808, 815, 114 CCA 
218. 

{b] Ordinarlly prudent man a 
sOber man.—‘‘An ordinarily prudent 
man is not one who is intoxicated 
or so under the influence of intoxi- 
cants as to warp his judgment in 
earing for his own personal safety.” 
Wilcke v. Henrotin, 146 Ill. A. 481, 
487 [aff 241 Ill. 169, 89 NE 329]. 

78. U- S.— Winfrey v. Missouri, 
etc., R. Co., 194 Fed. 808, 114 CCA 
218; Little Rock R., etc., Go. v. Bill- 
ings, 173 Fed. 903;:98 CCA. 467,. 31 
LRANS 1031, 19 AnnCas aS; Trum- 
bull v. Erickson, 97 Fed. 891, 38 CCA 
536; Anderson v. The EB. B. Ward, 
Jr., 38 Fed. 44. 

Ark.—Little Rock, etc., R. Co. v. 
Haynes, 47 Ark. 497, 1 SW 774. 

Cal. ——'Baldwin .v. © Pacific Auto 
Stages, Inc., (A.) 257 P 130; Brkljaca 
vy. Ross, 60 Cal. A. 431, cate P 290. 

Ga.—Fairburn, etc., R., etc., Co. v. 
Latham, 26 Ga, A. 698, 107 SE 88. 

Ill.— Wilcke v. Henrotin, 241 Ill. 


| cumstance which may be considered in determining 
whether he éxercised such care 


that he was intoxicated at the. time he was injured 


,*® but the mere fact 


169, 89 NE 329; Keeshan vy. Elgin, 
ete., “Traet, -Co., #229 Dl..53'3; ©82 NH 
360; Illinois Cent. R. Co. v. Cragin, 


71 Ill. 177; Allen v. Springfield Cons. 
ReSCo%, 142: Di. «Avy 5105 sSohnson<w; 
Illinois Cent. R. Co., 61 Ill, A. 522; 
Chicago City R. Co, v. Lewis, 5 Ill, 
A. 242. 

Iowa.—Hughes v. Chicago, ete, R. 
Co., 150 Iowa 232, 129 NW 956. 

Ky.—Louisville, ete, R. Co. v. 
Howser, 201 Ky. 548, 257 SW 1010, 
36 ALR 327; Moran v. Chesapeake, 
etc., R. Co., 176 Ky. 409, 195 SW 809; 
Louisville, etc., R. Co. v. Cummins, 
111 Ky. 3338, 63 SW 594, 23 KyL 681. 

Miss.—Yazoo, etc., R. Co. v, Dyer, 


102 Miss. 870, 59 S 937. 


Mo.—Meyer.v. Pacific R-.- Co., 40 
Mo. 151. - 
N. J.—Bageard v. Consolidated 


Tract. Co., 64 N. J. L. 316, 45 A 620, 
81 AmSR 498, 49 LRA 424. 

N. Y.—Fardette v. New York, etc., 
R. Co.;. 190 App. Div.) 543, 180 NYS 
179; Kenney v. Rhinelander. 28:.App. 
Div. 246, 50 NYS 1088 [aff 163 N. Y. 
576 mem, 57 NE 1114 mem]. 

N. C.—Cogdell v. Wilmington, etc., 
R. Co., 130 N.-C. 313,\ 41. SH! 541, 

Oh.—Cleveland R. Co. v. Nicholson, 
11 Oh. A. 424; Barrett v. Pere Mar- 
quette R. Co,,; 2: Oh: Asii307, (22, Ohi 
Cire Cts ANTS. 349° 

Or.—Parker v. C. A. Smith Lumber, 


éte:;. Co, 70 Or.24%, A88e RP. L061. 

Pa.—Hershey v. Mill Creek Tp., 6 
Pa. Cas. 459, 9 A 452; .Munley -v. 
Hull, 3 LackJur 277. 


Porto Rico.—Guzman v. Herencia, 
4 Porto Rico Fed. 105. 

Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, .280 SW 32, 47 ALR 328. 

Vt.—Burleson y. Morrisville Lum- 


ber, etc., Co., 86 Vt. 492, 86 A 745. 
Wis.—Fitzgerald. v. Weston, 52 
Wis. 354, 9 NW 13. 


Ont.—Delaney v. Toronto, 49 Ont. 
L. 245, 64 DomLR 122. 

“One can not voluntarily ineapaci- 
tate himself from the ability to ex- 
ercise ordinary care, and then re- 
cover for an injury to which a want 
of ordinary care upon his part while 
so intoxicated proximately contrib- 
utes.” ~ Hughes ‘v. Chicago, etc., R. 
Co., 150 Iowa 232, 236, 129 NW 956. 

fa] Illustration. —’ Where plain- 
tiff's intestate was killed by falling 
from a bridge while in a state of 
intoxication, the fact that he was in- 
toxicated did not excuse him from 
exercising such care as may reason- 
ably be expected from one who is 
sober. Keeshan v. Elgin, etc., Tract. 
Co., 229 Ill. 633, 82 NE 360 [aft judg 
132 Ill. A. 416]. 

Other illustrations see Carriers § 
1484; Highways § 462; Innkeepers §§ 
39, 78; Master and Servant § 1054; 
Motor Vehicles § 943; Municipal Cor- 
porations § 185344; Railroads [33 Cyc 
840, 994]. 

79. U. S.—Trumbull v. Brickson, 
97 Fed. 891, 38 CCA 536. 

Ark.—American Bauxite Cos! eV. 
Dunn, 120 Ark. 1, 178 SW 934, Ann 
Cas1917C 625. 

Cal.—Brkljaca v. Ross, 60 Cal. A. 
431, 213 P 290. 

Del.—McGowan v. Wilmington, etc., 


Tract. Co.,: 28 Del. 281,:92 A 1015; 
Sere. v. Wilmington, 27 Del. 492, 
90 A 44. 


Ga.—Seaboard. Air-Line R. Co. v. 
Chapman, 4 Ga. A. 706, 62 SE 488; 
Rollestone y. Cassirer, 3 Ga. A. 161, 
59 SE 442, 

Til.—Aurora y. Hillman, 90 Ill. 61; 
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does not of itself constitute contributory negli- 
Inability to exercise the care which an 
ordinarily prudent sober person would exercise un- 
der the same or similar circumstances, 
due to intoxication, must nevertheless contribute 
as a proximate cause to the injury complained of.*? — 
Thus a person is not guilty of contributory negli- 
he exercises for 


gence.®° 


gence where, although intoxicated, 


be cyte R. Co. v. Monegan, 94 IIl. 
A. 82. 

Ind.—Wise v. Cleveland, etc., R. 
Co., 183 Ind. 484, 108 NE 369. 

Iowa.—Hughes v. Chicago, ete, R. 
Co., 150 Iowa 232, 129 NW. 956; 
Cramer v. Burlington, 42 Iowa 315. 

Kan.—Rhoades vy. Atchison, etc., R. 
Co., 121 Kan. 824, 246 P 994; McIn- 
tosh v. Standard Oil Co., 89 Kan. 289, 
131 P 151, 47 LRANS 730, AnnCas 
1914D 112. 

Ky.—Louisville, ete, R. Co. v. 
Howser, 201 Ky. 548, 257 SW 1010, 
36 ALR 327; Alexander v. Humber, 
86 Ky. 565, 6 SW 453, 9 KyL 734. 

Mich.—De Saddler v. Yellow Taxi- 
cab Co., 216 Mich. 45, 184 NW 419. 

Minn.—Guhl v. Warroad _ Stock, 
ete., Co., 147 Minn. 44, 179 NW 564. 

Mo.—Buddenberg vy. Charles P. 
Chouteau Transp. Co., 108 Mo. 394, 
18 SW 970. 

Mont.—Herzig v. 54 
Mont. 538, 172 P 1382. 

N. C.—Cogdell v. Wilmington, etc., 
R. Co., 130 N. C: 313, 41 SE 541. 

Or.—Ford v. Umatilla County, 15 
Or. 313,016 PR 33: 

Philippine.—Wright v. Manila Hlec- 
tric R., ete., Co., 28 Philippine 122. 

Tex.—St. Louis, etc., R. Co. v. Mor- 
gan, (Civ A.) 220 SW 281; Kirby 
Lumber Co. v. Youngblood, (Civ. A.) 
192 SW 1106. 

Wash. — Herrick v. Washington 
Water Power Co., 75 Wash. 149, 134 
P 934, 48 LRANS 640. 

Wis.—Rhyner vy. Menasha, 107 Wis. 
201, 83 NW 303; Seymer v. Lake, 66 
Wis. 651, 29 NW 554; Fitzgerald v. 
Weston, 52 Wis. 354, 9 NW 13. 

Admissibility of evidence of intoxi- 
cation of plaintiff see infra § 806. 

80. U. S.—Trumbull v. Erickson, 
97 Fed. 891, 88 CCA 536. 


Sandberg, 


Ark.—American Bauxite Co. -\v. 
Dunn, 120 Ark. 1, 178 SW 934, Ann 
Cas1917C 625. 

He tical ba hae weld y...Pioche,- 5) Cal. 

0. 

Colo. — Denver Tramway Co. v. 


Reid, 4 Colo, A. 53, 35 P 269. 

Conn.—Griffin v. Wood, 93 Conn. 99, 
105 A 354, 

Ill.— Wabash R. Co. v. Monegan, 
94 Ill. A. 82. 

Ind.—Wise v. Cleveland, etc., R. 
Co., 183 Ind. 484, 108 NE 369. ; 

Iowa.—Hughes v. Chicago, rae 1333 
Co., 150 Iowa 232, 129 De 956 

Ky.—Louisville,_ ete., Co 
Howser, 201 Ky. 548, oot SW i010, 
36 ALR 327; Moran v., Chesapeake, 
etes,.R;, Co.; 176 Ky. 409, 195 SW 809; 
Louisville, ete., R. Co. v. Cummins, 
111 Ky. 333, 68 SW 594, 23 KyL 681. 

Mich.—Kingston v. Ft. Wayne, etc., 
R. Co., 112 Mich. 40, 70 NW 315, 74 
NW 230, 40 LRA 181. 

Minn.—Guhl v. Warroad Stock, 


etc., Co., 147 Minn. 44, 179 NW 564. 
Mo.—Buddenberg v. Charles P. 
Chouteau Transp. Co., 108 Mo, 394, 


18 SW 970; Meyer v. Pacific R. Co., 
40 Mo. 151. 

Mont. Herzig v. Sandberg, 54 
Mont. 538, 172 P 132. 

N. Y.—Ditchett v. Spuyten Duyvil, 
etc., R. Co., 5 Hun 165 [rev on other 
grounds 67 N. Y. 425]; Healy v. New 
York, 3 Hun 708, 6 Thomps. & C. 
92; O’Hagan v. Dillon, 42 N. Y. Super. 
4701 {rev on other grounds 76 N. Y. 
N. C.—Cogdell v. Wilmington, etc., 
R. Go... 130 iN). Ci 313,941 SH) 541. 

-Or.—Ford_ v. Umatilla County, 15 
Ory 318,416 P ss 


NEGLIGENCE 


although 
nary 


Philippine-—Wright v. Manila Elec- 
CLIC. RU el Ci ene Osy alae Philippine 122. 

Tex.—St. Louis, etc., R. Co. v. Mor- 
gan, (Civ. A.) 220 SW 281. 

Wash.—Herrick Vv. Washington 
Water Power Co., 75 Wash. 149, 134 
P 934, 48 LRANS 640. 

Wis.—Ward v. Chicago, ete, R. 
Co., 85 Wis. 601, 55 NW 771; Seymer 
v. Lake, 66 Wis. 651, 29 NW 554. 

Ont.—Plouffe v. Canada Iron Fur- 
nace Co., Ltd., 10 Ont. L. 37, 5 Ont 
WR 758 [app dism 11 Ont. L. 52, 6 
OntWR 500]; Walsh v. International 
Bridge, ete., Co., 13 OntWN 411 [app 
allowed on other grounds 44 Ont. L. 
117, 45 DomLR 701]; Ridley v. Lamb, 
LOM, Co Qis Brisb4 

“Intoxication is not negligence per 
se, but is an evidentiary fact from 
which negligence might be inferred.” 
Wise v. Cleveland, etc., Co., 183 Ind. 
484, 488, 108 NE 369. To same effect 
McIntosh y. Standard Oil Co., 89 Kan. 
289, 290, 181 P 151, 47 LRANS 730, 
AnnCas1914D 112. 

81. Ark.—Texas, Rit, Cosonve 
Orr, 46 Ark. 182. 

Ga.—Higginbotham v. Rome, 30 Ga. 
A.’ 104, LIVASEALOn 

Iowa.—Sylvester v. Casey, 110 Iowa 
pe 81 NW 455. 

N. Y.—Ditchett v. Spuyten Duyvil, 
etce., R. Co., 5 Hun 165 [rev on other 
grounds 67 N. Y. 425]; Healy v. New 
York, 3 Hun 708, 6 Thomps. & C. 92. 

Philippine.—Wright v. Manila Elec- 
tric R., ete., Co., 28 Philippine 122. 

Porto Rico.—Guzman v. Herencia, 
4 Porto Rico Fed. 105. 

Tex.—Houston, etc., R. Co. v. Rea- 
son, 61 Tex. 613. 

Wis.—Steinkrause v. Eckstein, 170 
Wis. 487, 175 NW 988; Ward v. Chi- 
CABO, etc., R. Co., 85 Wis. 601, 55 NW 

82. U. S.—Little Rock R., etc., Co. 
v. Billings, 173 Fed. 908, 98 CCA 467, 
31 LRANS 1031, 19 AnnCas 1173; 
Trumbull v. Erickson, 97 Fed. 891, 
38 CCA 536. 

Ill.— Wilcke vy. Henrotin, 241 Ill. 

Warroad Stock, 


169, 89 NE 329. 
etc., Co., 147 Minn. 44, 179 NW 564; 


etc., 


Minn.—Guhl _ v. 


Clarke v. Philadelphia. ete., +, Coal, 
etc. Co., 92 Minn, 118, 100 NW 


N. Y.—Fardette v. New York, etc., 
ct a 190 App. Div. 543, 180 NYS 

Philippine.—Wright v. Manila Elec- 
yo R., etce., Co., 28 Philippine 122, 

Wis.—Ward v. Chicago, ete, R. 
Co., 85 Wis. 601, 55 NW 771. 

“It is the general rule that it is 
immaterial whether a man is drunk 
or sober if no want of ordinary care 
or prudence can be imputed to him, 
and no greater degree of care is re- 
quired to be exercised by an intoxi- 
cated man for his own protection 
than by a sober one. If one’s con- 
duct is characterized by a proper de- 
gree of care and prudence, it is im- 
material whether he is drunk or 
sober.” Wright v. Manila Electric 
R., ete., Co., supra. 

[a] MDlustration.—A person under 
the influence of liquor, but not so 
intoxicated as to interfere with the 
exercise of ordinary care on his part 
in walking on a public sidewalk, is 
not deprived of the right of protec- 
tion from the negligence of another 
who fails to properly guard an open- 
ing into which the pedestrian falls. 
Clarke v. Philadelphia, etc., Coal, 


[§§ 551-552 


his own safety the care which an ordinarily pru- 
dent person would have exercised under like cir- 
cumstances,®? or where the circumstances were such 
that a sober man could not, by ine exercise of ordi- 
care, have avoided injury.® 

[§ 552] 5. Children*+—a, In pe is 
of contributory negligence is applicable to infants 
as well as to adults.** 


The law 


Except where a child is so 


etc., Co., 92 Minn. 418, 100 NW 231. 
Other illustrations see Carriers § 
1484; Highways § 462; Innkeepers §§ 

39, 73; Master and Servant § 1054 

Motor "Vehicles § 943; Municipal Cor- 

poration § 1853%; Railroads [33 Cye 

840, 994]. 

83. Central R., etce., Co. v. Phi- 

nazee, 93 Ga. 488, 490, 21 SE 66. 
“There is no rule of law which re- 

quires a passenger to preserve his 

capacity to act at all times as a pru- 
dent man would act. If an occasion 
arises by reason of the carrier’s neg- 
ligence when a prudent sober man 
could not, by the exercise of all or- 
dinary diligence, protect himself, it 

would be of no consequence that a . 

passenger injured by such negligence 

had by voluntary drunkenness in- 
capacitated himself for the exercise 

of ordinary diligence.” Central R., 

etc., Co. v. Phinalzee, supra. 
84. Cross references: 

Assumption of risk by youthful em- 
ployee see Master and Servant §§ 
1016-1024. 

Care required to avoid 
child see supra § 78. 

Tong tent negligence see infra § 576, 


injury to 


Infant employee see Master and Serv- 

ant §§ 1127-1140. 

Infant occupant of motor vehicle see 

Motor Vehicles § 527 
Infant, passenger on train or car see 

Carriers § 1483. 

Injuries occasioned by: ss 
Animal see Animals § 350. 
Electric wire or other appliance see 
Electricity § 54. 

Explosive see Explosives § 32. 

Highway, defect or obstruction in 
see Highways § 429. 

Motor vehicle, operation of see 
Motor Vehicles §§ 527, 944. 

Railroad, operation of: 

Generally see Railroads [33 Cyc 
837 et seq]. 
At crossing see Railroads [33 
Cyc* 992]. 
Street, defect or obstruction in see 
Municipal Corporations § 1852. 
Street railroad, operation> of see 
Street Railroads [86 Cyc 1562]. 
Parent’s right to recover for injuries 

see Parent and Child [29 Cyc 1645]. 

85. Ala.—Birmingham, etc., R. Co. 
v. Mattison, 166 Ala. 602, 52 S 49. 

Cal.—Cahill v. E. B., ete, Stone 
Co., 16% Cal.; 126,138 .P "712; Killelea 
y. California Horseshoe Co., 140 Cal. 
602, 74 P 157; Todd. v. Orcutt, 42 Cal. 
A. 687, 183 P 963. 

Conn.—Rutkowski v. Connecticut 
Light, etc., Co., 100 Conn. 49, 123 A 
25; Kishalaski vy. Sullivan, 94 Conn. 
196, 108 A 5388. 

Del.—Linthicum v. Truitt, 25 Del. 
338, 80 A 245; Cecchi ‘v. Lindsay, 24 
Del. 185, 75 ‘A 876 [rev on other 
grounds 26 Del. 133, 80.A 5238, 85 
LRANS 699]. 

D. C.—Conger v. Baltimore, etc sak. 
Co., 31 App. 139. 

Ga.—Evans v. Josephine Mills, 119 
Ga. 448, 46 SE 674. 

Ill.—Pekin. v. McMahon, 154 MIil. 
141, 39 NE 484, 45 AmSR 114, 27 
LRA 206; Chicago City. R: Co. ‘ v. 
Wilcox, 24 NE 419, 8 LRA 494; Pence 
v. Hines, 221. Til. A. 584; Le Beau v. 
Chicago, etc., R. Co., 210 Tl. A. 47; 
Koehler v. Chicago City R. Co., 166 
Ill. A. 571; Soens v. Chicago, ete., 
Coal Co., 160 Ill. A. 467; Rayfield v. 
Sans Souci Park, 147 ade x A” 493; 
Kinnare v. Chicago, etch yA Co,¢ 114 
TH oAs 2305 Cleveland, ete., R. (Co. yy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ya,” 
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young as to be incapable of exercising any care 
for his own safety,*°* he must exercise ordinary care 
for his own safety, 87 and if he fails to exercise 
such care, and such failure, concurring and co- 
operating with the actionable negligence of the 
defendant, contributes to the injury complained of 
as a proximate cause, he is guilty of contributory 
However, in accord with the general 
rule that one is not to be held responsible for acts 
and omissions which are due to want of capacity 
to appreciate danger and to avoid injury,®® the 


negligence.®® 


Scott, 111 Ill. A. 234; Quincy Gas, 
etc., Co. v. Bauman, 104 Ill. A. 600. 

Ind.—Roberts v. Terre Haute Elec- 
we Co., 37 Ind. A. 664, 76 NE 328, 

La.—Cusimano v. New Orleans, 128 
La. 565, 49 S 195; Ainsworth v. Mur- 
phy, 5 La. A. 103. 

Me.—Crosby v. Maine Cent. R. Co., 
eae Me. 270, 93 A. 744, LRA1915E 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B 797. 

Mich.—Weitzel v. Detroit United 
R. Co., 186 Mich. 7, 152 NW 931, 153 
NW 8381; Winckowski v. Dodge, 183 
Mich. 303, 149 NW 1061; Knicker- 
bocker v. Detroit, etc., R. Co., 167 
Mich. 596, 133 NW 504; Trudell v. 
Grand Trunk R. Co., 126 Mich. 73, 
85 NW 250, 53 LRA 271. 

Mo.—McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 33; Battles v. United 
R. Cos., 178 Mo. A. 596, 161 SW 614. 

Mont.—Sherris v. Northern Pac. R. 
Co., 55 Mont. 189, 175 P 269. 

N. H.—Buch v. Amory Mfg. Co., 
69 N. H. 257, 44 A 809, 76 AmSR 163. 

N. Y.—Karples Vv. Heine, 220° N.Y Xe 
74, 124 NE 101; Jacobs v. H. J. Koeh- 
ler Sporting Goods Co., 208 N. Y. 
416, 102 NE 519, LRA1917F 7; Specht 
v. Waterbury Co., 208 N. Y. 374, 102 
NE 569; Honegsberger y. Second Ave. 
R. Co., 2 Abb. Dec. 378, 1 Keyes 570, 
33. HowPr 193 [rev 1 Daly 89]; Lee 
v. Sterling Silk Mfg. Co., 134 App. 
Div. 123, 118 NYS 852; Mowrey v. 
Central City R. Co., 66 Barb. 43 [aff 
51 N. Y. 666]; Hoffman v. Ellis, 106 
_ Mise. 283, 174 NYS 362; Schmidt v. 
Cook, 1 Mise. 227, 20 NYS 889 [rev 
on other grounds 4 Misc. 85, 23 NYS 
Toete peed v. Kelbach, 186 NYS 


N. C.—Fry > v. Southern Public 
Utilities-"Co, 183 -N..'C. 231i -11). SE 
354; Baker v. Seaboard Air Line R. 
Co., 150.N. ©. 562, 64./SE 506, 29 
LRANS 846, 17 AnnCas 351. 

Oh.—New York, ete, R. Co. v. 
Gulla, 15 Oh. Cir. Ct. N. S. 540, 34 Oh. 
Cir. Ct. 101 [aff 86 Oh. St. 341 mem, 
99 NE 1130 mem]. 

Or.—Russell v. Oregon R., 
Co., 54 Or. 128, 102 P-619. 

Tex.—Galveston, etc., R. Co. v. An- 
derson, (Civ. A.) 187 SW 491; Krisch 
v. Richter, 61 Tex. Civ. A. 563, 130 
Sw 186; Freeman v. Garcia, 56 Tex. 
Civ. A. 638, 121 SW 886. 

Utah.—Thomas v. Oregon Short 
Line R. Co., 47 Utah 394, 154 P 777. 

Va.—Virginia-Carolina R. Co. v. 
Clawson, 111 Va. 313, 68 SE 1003. 

Wash.—Rose v. Northern Pac. R. 
Co., 81 Wash. 684, 143 P 145, LRA 
1915B 166. 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va. 237, 103 SE 58; Schoo- 
nover v. Baltimore, etc., R. Co., 69 
W. Va. 560, 73 SE 266, AnnCas1913B 


964. 
Madison, 83 Wis. 


etc., 


Wis. —Reed v. 
171, 53 NW 547, 17 LRA 733 

Ont.—Moran v. Burroughs, .27 Ont. 
L. 539, 4 OntWN 539, 10 DomLR 
181. 

ee where a child is so young 

s to be incapable of exercising judg- 
fant or discretion the law of con- 
tributory negligence applies when the 
person injured is an infant the same 
as when he is an adult.” Karpeles 
Vv. inept 227 N. Y. 74, 78, 124 NE 
101. E 


NEGLIGENCE 


such ecare.®® 


86. See inten § 553. 

87. See infra § 554, 

88. U. S.—Payne v. Blevins, 280 
Fed. 310; Miles v. Receivers, 17 F. 


Cas. No. 9,544. 4 Hughes 172. 
Ala.—Abbott v. Alabama Power 
Co., 214 Ala. 281, 107 S 811; Beavers 
v. Southern R. Co., 212 Ala. 600, 103 
S 887; Birmingham, etc., R. Co. v. 
Mattison, 166 Ala. 602, 52 S 49. 
Cal.—Killelea v. California Horse- 
shoe Co., 140 Cal. 602, 74 P 157; 
ae v. Orcutt, 42 Cal. A. 687, 183 P 
Conn.—Rutkowski v. Connecticut 
Light, etc., Co., 100 Conn. 49, 123 A 
25; Jollimore v. Connecticut Co., 86 
Conn. 314, 85 A 373; Rohloff v. Fair 
Path ee etc., R. Co., 76 Conn. 689, 58 
D. C.—Baltimore, etc., R. Co. v. Mil- 
ler, 37 App. 218. 
Fla.—German-American Lumber 
Co., v. Hannah, 60 Fla. 76, 58 S 516, 
30 LRANS 882. 
Ga.—Evans v. Josephine Mills, 119 
Ga. 448, 46 Sh 674. 
Ill.—Maskaliunas y. Chicago, etc., 
R. Co., 318 Ill. 142, 149. NE 238; Pence 
v. Hines, 221 Ill, A. 584; Koehler v. 
Chicago: City R,. Co.) 166.011.-A.5 71; 
Soens v. Chicago, ete., Coal Co., 160 
Ill. A. 467; Rayfield v. Sans Souci 
Park, 147 Ill. A. 493; United Brewer- 
ies Co. v. Bass, 121 Ill. A. 299; Roths- 
child v. Levy, 118 Ill. A, 78; Fitz- 
gerald v. Chicago, etc., R. Co., 114 
Ill. A. 118; Chicago Union Tract. Co. 
v. McGinnis, 112 Ill. A. 177. 
Ind.—Indianapolis Tract., ete., Co. 
v. Croly, 54 Ind. A, 566, 96 NE 973, 
98 NE 1091. . 
Iowa.—Merryman vy. nina ee, etc., 
R. Co., 86 Iowa 634, 52 NW 545. 
Ky. “Louisville, CLC, ;, RS. (Cosh; 
Webb, 99 Ky. 332, 35 SW 1117, 18 


KyL 258. 
La.—Ferrand v. Cook, 146 La. 17, 
Mitchell v. Illinois Cent. 


83 S 362; 
R. Co., 110 La. 630, 34 S 714, 98 
Co., 


AmSR 472. 

Me.—Crosby v. Maine Cent. R. 

118 Me. 270, 93 A 744, LRA1915E 
225; Wyman v. Berry, 106 Me. 43, 75 
A 123, 20 AnnCas 439. 

Mass.—Russo y. Charles S. Brown 
Co., 198 Mass. 473, 84 NE 840; Young 
v. Small, 188 Mass. 4, 73 NE 1019, 
109 AmSR 457. 

Mich.—Thornton v. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW _ 958; 
Weitzel v. Detroit, United R. Co., 186 
Mich. 7, 152 NW 931, 153 NW 831; 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061: Mollica v. Michigan 
Cent. R. Co.. 170 Mich. 96, 135 NW 
927, LRA1917F 118; Knickerbocker v. 
Detroit, etc., R. Co., 167 Mich, 596, 
133 NW 504; Trudell v. Grand Trunk 
R. Co., 126 Mich. 738, 85 NW 250, 538 
LRA 271. 

Mo.—McGee v. Wabash R. Co., 214 
Mo. 630, 114 SW 338; Biskup v. Hoff- 
man, (A.) 287 SW 865; Shields v. 
Costello, (A.) 229 SW 411; Battles 
vy. United R. Cos., 178 Mo, A. 596, 
161 SW 614; Cherry v. St. Louis, etc., 
R. Co., 163 Mo. A. 53,145 SW 837; 
Stegmann v. Gerber, 146 Mo. A, 104, 
123 SW 1041; Henry v. Missouri Pac, 
R. Co., 141 Mo. A. 351, 125 SW 794; 
Herdt v. Koenig, 137 Mo, A. 589, 119 
SW 56. 

Nebr.—Johnston v. New Omaha 
Thomson-Houston Electric Light Co., 
78 Nebr. 27, 118 NW 526, 17 LRANS 
435. 
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standard applicable in the case of adults is -not 
applied in measuring the conduct of a child,® un- 
less the child has or is presumed to have the capac- 
ity of an adult.% 
is the exercise of that care which an ordinarily 
prudent child of the same capacity to appreciate 
and avoid danger would use in the same situation,?? 
and he is not guilty of contributory negligence if 
his conduct does not amount to a failure to use 


All that is required of an intant 


[§ 553] b. Age at Which Contributory Negligence 


N. H.—Bush y. Amory Mfg. Co., 
Nie oo 44 A 809, 76 AmSR 163. 

N. Y.—Jacobs v. H. J. Koehler 
Sporting Goods Co., 208 N. Y. 416, 
102 NE 519, LRA1917F 7; Tucker v. 
New York bent., ete., R. Co., 124 N. 
Y, 308, 26 NE 916, 21 AmSR 670; 
Herron v. High Ground Dairy Co., 
153 App. Div. 338, 138 NYS 3; Lee 
v. Sterling Silk Mfg. Co., 134 App. 
Div. 123, 118 NYS 852; offman v. 
Ellis, 106 Misc. 283, 174 NYS 362; 
Lichtback v. Kelbach, 186 NYS 126. 

N. C.—Fry v. Southern Public Util- 
ities Co., 183 N. C. 281, 111 SE 354; 
Baker v. Seaboard Air’ Line 1353 Co., 
150 N. C. 562, 64 SE 506, 29 LRANS 
846, 17 AnnCas 351. 

N. D.—Derringer vy. Tatley, 34 N. 
D. 438, 157 NW 811, LRAI917F 187; 


Umsted v. Colgate Farmers El. Co., 
18 N. D. 309, 122 NW 390. 
Oh.—Kolar vy. Erie R. Co., 22 Oh. 


Cir. Ct.-N.. S. 452. 

Pa.—Di Meglio v. Philadelphia, etc., 
R. Co., 252 Pa. 391, 97 A 476; Nagle 
v. Allegheny Valley R. Co., 88 Pa. 
35, 32 AmR 413. 

Tex.—Houston, etc., R. Co. v. Simp- 
son, 60 Tex. 103; Manlove v. Lavelle, 
(Civ. A.) 235 SW 324; Galveston, etc., 
R. Co. v. Anderson, (Civ. A.) 187 SW 
491; Dudley v. Hawkins, (Civ. A.) 
183 SW 776; Krisch v. Richter, 61 
Tex. Civ. A. 568, 130 SW 186; Free- 
man v. Garcia, 56 Tex: Civ. A. 638, 
121 SW 886. 

Utah.—Thomas v. Oregon Short 
Line R. Co., 47 Utah 394, 154 P 777. 

Va. —virginia-Carolina R&wCovneve 
Clawson, 111 Va. 318, 68 SW 1003. 


Wash.—Masterson' v. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990; 
Rose v. Northern Pac. R. Co., gi 
Wash. 684, 143 P 145, LRA1915B 
166. 

W. Va.—Goff v. Clarksburg Dairy 
Cos, 862) Wan Mas. 128% 1.03, © SE. 685 


Schoonover v. Baltimore, eter. Co. 
69 W. Va. 560, 73 SE 266, "AnnCas 
1913B 964. 

Wis.—Callies v. Reliance Laundry 
Co., 188 Wis. 376, 206 NW. 198, 42 
ALR 712. 

Eng.—Hughes v. Macfie, 2 H. & C. 
744, 159 Reprint 308. 

Man.—Hargrave v. Hart, 22 Man. 
467, 9 DomLR 521. 

Ont.—Downing v. Grand Trunk R. 
Co., 49 Ont. L. 36, 58 DomLR 423; 
Moran v. Burroughs, 27 Ont. L. 539, 4 
OntWN 539, 10 DomLR 181. 

89. See supra § 546. 

90. See infra § 546. 

91. See infra § 554. 

Age at which child is presumed to 
have the capacity of an adult see 
infra § 553. 

92. Baltimore, etc., R. Co. Cum- 
berland, 176 U. 8. 233, 20 Sct” 380, 44 
L, ed. 447; Washington, ete., R. Co. 
Vv. Gladmon, 15 Wall. (U. Ss.) 401, 21 
L. ed. 114. And see cases infra § 554. 

93. U. S.—Baltimore, etc., R. Co. 
v. Cumberland, 176 U. S, 232, 20 SCt 
380, 44 L. ed. 447; Standard Silk Co. 
Vv. Force, 170 Fed. 184, 95 CCA 286; 
Erie R. Co. v. Weinstein, 166 Fed. 
271, 92 CCA 189; Force v. Standard 
Silk Co., 160 Fed. 992 [aff 170 Fed. 
184, 95 CCA 286]. 

Colo.—Pierce v. Connors, 20 Colo. 
178, 37 P 721, 46 AmSR 279 

Ga.—Linder v. Brown, 137 Ga. 352, 
73 SE 734. 

Ill.—Chicago City R. Co. v. Wilcox, 
138 Ill. 370, 27 NE 899, 21 LRA 7, 
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Is Chargeable. A child may be of such tender years 
as to be incapable of exercising any care for his 
At such an age the infant is some- 
A child who is 


own safety.°* 
times termed ‘‘non sui juris.’’% 


24 NE 419, 8 LRA 494; 
Morton, 228 Ill. A. 415. 
Ind.—Cole y. Searfoss, 49 Ind. A. 
334, 97 NE 345. 
Kan.—Bellamy v. Kansas City R. 
Co., 108 Kan. 708, 196 P 1104, 
Ky.—Collett v. Standard Oil Co., 
186 Ky, 142, 216 SW 356. 
La.—Mitchell v. Illinois Cent. R. 
Co.. 110 La. 630, 34 S 714, 98 AmSR 
472; Moore v. Vance, 4 La. A. 353. 
Me.—Hasler v. Downie Amusement 
Co., 125 Me. 334, 133 A905; Day v. 
Cunningham, 125 Me. 328, 133 A 855, 
47 ALR 1229; Meserve v. Libby, 115 
Me. 282, 98 A 754; Grant v. Bangor 
Ry ete, 2Co. 109 Me. 1835583 A Ar: 
Mass.—Giaccobe v. Boston El. R. 
Co.; 215 Mass. 224, 102 NE 322; 
Shipelis v. Coady, 214 Mass. 452, 101 
NE 1071; Purcell v. Boston El. R. Co:,; 
211 Mass. 79, 97 NE 626. 


Fannon v. 


Mich.—Sadlowski v. Meeron, 240 
Mich. 306, 215 NW 422; Weitzel v. 
Detroit United R. Co., 186 Mich. 7, 


152 NW 931, 153 NW 831; Winckow- 
ski v. Dodge, 183 Mich. 303, 149 NW 


1061; Curtis v. Grand Trunk R. Co. 
Sereno 178 Mich, 382, 144 NW 
824. 


Minn,—Erickson vy. Gleason, 145 
Minn. 64, 176 NW 199. 

Miss.—Hines v. Moore, 124 Miss. 
500, 87 S 1. 

Mo.—Jackson y. Butler, 249 Mo. 
342, 155 SW 1071; Malott v. Harvey, 
199 Mo. A. 615, 204 SW 940. 

Nebr.—Collins vy. Weise, 110 Nebr. 
552, 194 NW 450. 

N. Y.—Hammer v. Bloomingdale, 
215 App. Div. 308, 213 NYS 743; 
Hebert v. Hudson River Electric Co., 
136 App. Div. 107, 120 NYS 672; Wiley 
Way ote stand Re Oo. Te) efun V2 5 
27 NYS 722 [aff 144 N. Y. 717 mem, 
39 NE 859 mem]. 

Oh.—Columbus R. Co. v. Connor, 6 
San Cit CtON. Ss. 861, 2720, Cink Ch 

Or.—Lawrence vy. Portland R., etc., 
Cos SL" Ors 559,179: P°485s (Gieous vy. 
Yamhill County, 73 Or. 212, 144 P 
437; Dubiver v. City R. Co., 44 Or. 
227, 74 P 915, 75 P 693, 1 AnnCas 889; 

Pa.—Di Meglio v. Philadelphia, etc., 
R. Co., 252 Pa. 391, 97 A 476; Mulli- 
ies v. Homestead, 243 Pa. 361, 90 A 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932; Gesas v. Oregon Short 
Line R. Co., 33 Utah’ 156, 93) PB 274, 
138 LRANS 1074. 


Wash.—Pritchard v. Hockett, 140 
Wash. 499, 249 P 989. 
W. Va.—Deputy v. Kimmell, 73 W. 


Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCasi916E 656. 

Wis.—Secard vy. Rhinelander Light- 
ing Co., 147 Wis. 614, 138 NW 465; 
Van Salvellergh y. Green Bay Tract. 
Co 4 .F82)) Wisi y 160. 111 N Wed 20} 
Kucera v. Merrill Lumber Co., 91 Wis. 
637, 65 NW 374. 

Ont.—Moore v. J. D. Moore Co., 4 
Ont. L. 167, 1 OntWR 290; Coburn v. 
Hardwick, 1 OntWR 733. 


94, Cal.—Todd v. Orcutt, 42 Cal. 
A. 687, 183 P 963. 
Ind.—Indianapolis Tract., ete., Co. 


v. Croly, 54 Ind. A. 566, 96 NE 973, 
98 NE 1091. 
Kan.—Bellamy v. Kansas City R. 
Co., 108 Kan. 708, 196 P 1104. 
Trent v. Norfolk, ete., R. Co., 


167 Ky. 319; 180 SW 792. 
Me.—Grant y. Bangor R., ete., Co., 

109 Me. 138, 83 A 121. 
Mass.—Berdos y. Tremont, ete., 


Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B 797. 
eet —Taylor v. Mipacyel Pac,” 'R: 


(A), 257 SW 61 
eg Y.—Jacobs vi TH J. Koehler 
Sporting Goods Co., 208 N. Y. 416, 
102 NE 519, LRA19i7F 7. 
Ri». Cos *yv. 


Tex.—Galveston, etc., 


NEGLIGENCE 


Anderson, (Civ. A.) 187 SW 491. 

Vt.—Johnson y. Rutlund R, Co., 938 
Vt. 132, 106 A 682; Robinson v. Cone, 
22 Vt. 213, 54 AmD 67. 

Ont.—Sangster vy. T. Eaton Co., 
Ltd., 25 Ont. 78 [app dism 21 Ont. 
A. 624 (app dism 24 Can. S. C. 708)]J. 

“It is common knowledge that 
children ... are lacking in prudence, 
foresight and restraint, and that their 
curiosity and restlessness have a 
tendency to get them into positions 
of danger. There is some point in 
every life where these conditions are 
present in such degree as to deprive 
the child of capacity to assume risk 
intelligently, or to be guilty of neg- 
ligence consciously.” Berdos v, Tre- 
mont, ete., Mills, 209 Mass. 489, 494, 
95 NE 876, AnnCas1912B 797. 

95. Todd v. Orcutt, 42 Cal, A. 687, 
183 P 963; Jacobs. v. H. J. Koehler 
Sporting Goods Co., 208 N. Y. 416, 
102 NE 518: LRAI917F 7. 

96. U.S.—Snare, etc., Co. v. Fried- 
man, 169 Fed. 1, 94 CCA 369, 40 
LRANS 367 [certiorari den 214 U. S. 
518, 29 SCt 700, 53 L. ed. 1065]. 

Ala.—Louis Pizitz Dry Goods Co. 
v. Gusimano, 206 Ala. 689, 91 S 779; 
Alabama Great Southern’ R. Co. v. 


Snodgrass, 201 Ala. 653, 79 S 125; 
Jones vy. Strickland, 201 "Ala, 138, 17 
S 562; Sheffield Co. v. Harris, 183 


Ala. 357, 61 S 88; Birmingham, ete., 
R. Co. v. Mattison, 166 Ala. 602, 52 
S 49; Louisville, ete., R. Co. v. Smith, 
163 Ala. 141, 50 S 241; Southern R. 
Co. v. Forrister, 158 Ala. 477, 48 S 
69; Birmingham R., etc., Co. v. Jones, 
153 Ala. 157, 45.S 177; Birmingham 
R., ete., Co. v. Hinton, 141 Ala. 606, 
37 3S. '6354 Pratt Coal," ete.,? Col 'v. 
Brawley, 83 Ala. 371, 3 S 555, 3 AmSR 
751; Bay Shore R. Co. v. Harris, 67 
Ala. 6; Government St. R. Co. v. Han- 
lon, 53 Ala, 70. 

Ariz.—De Amado v. Friedman, 11 
Ariz: 56, 89° P* 588. 


Ark.—Miles v. St. Louis, ete, R. 
Co,, 90 Ark. 485, 119 SW 837. 
197° Cal, 


Cal.—Gonzales .v. Davis, 
256, 240 P 16. 

Conn.—Press v. Connecticut Co., 95 
Conn, 45, 109 A 295; Wilmot v. Mc- 
Padden, 78 Conn. 276, 61 A 1069. 

Ga.—Louisville, ete., R. Co. v, Arp, 
1386 Ga. 489, 71 SE 867; Crawford v. 
Southern R. Co., 106 Ga. 870, 33 SE 
826; Atlanta v. Whiteley, 24 Ga. A, 
411,101 SE 2. 

Hawaii.—HEllis v. Mutual Tel. Co., 
29 Hawaii 604. 

Ill.—Maskaliunas y. Chicago, ete., 
R. Co., 318 I1l.-142, 149 NE 23; Mc- 
Donald yv. Spring Valley, 285 Ill. 52, 
120 NE 476, 2 ALR 1359; Hackett ‘v. 
Chicago City R. Co., '235 Ill, 116, 85 
NE 3820 [rev 136 Ill, A. 594]; Richard- 
son v. Nelson, 221 Ill. 254, 77 NE 
583; True, etc., Co. v. Woda, 201 Ill. 
315, 66 NE 3869; Illinois Cent. R. Co. 
v. Jernigan, 198 Ill. 297; 65 NE 88 
[aff 101 Til. A. 1]; Chicago City R. 
Co, v. Tuohy, 196 Ill. 410, 68 NE 997, 
68) LRA. 270° Pfaff “95 Till, Al <$14)]; 
Chicago West Div. R, Co. v. Ryan, 
131 Ill. 474, 23 NE $885; Gavin v. 
Chicago, 97 Tll. 66, 37 AmR 99; 
Chicago, ete., R. Co. v. Becker, 84 Tl. 
483; Chicago v. Hesing, 838 Tl. 204, 
25.AmR 378; Chicago, etc., R.’ Co, \v. 
Gregory, 58 Ill. 226; Seley v. HKek- 
harat, ZOSUTN ConA 584; Romano vy. 
Rockford City Tract. Co., 230 Ill. <A. 
402; O’Connell v. Yellow Cab Co.,, 
222 Ill. A, 118; Brownell v. Antioch, 
215 Ill, A. 404; Smith v. Tappen, 208 
Til, A. 483: Devine v..Chicago R. Co., 
189 Ill. A. 4385; Fowler vy. Crilly, 187 
HT] ATMS S88 Casper v. Geck, 185 Tl. 
A, 156; Pisko v. United Breweries 
Co., 181. Til. A. 542; O'Malley © v. 
Marquarat, 170 Ill. Ny 278; Johnson 
v. N. K. Fairbank Co., 156 Ill. A, 381; 
Chicago, etc., R. Co. v. Freeman, 125 
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so young as to be wholly unable to apprehend ap- 
parent danger, and to avoid exposure to it, cannot 
be guilty of contributory negligence.*® 
has been applied in cases where the age of the in- 


This rule 


Ill. A. 318; Richardson y. Nelson, 123 
Til. A. 550 [aff 221 Ill. 254, 717 NE 
583]; U. S. Brewing Co. v. Stolten- 
berg, 113 Ill. A, 435 [aff 211 Ill. 531, 
71 NE 1081]; Chicago, etc., R. Co. v. 
Eganolf, 112 Ill. A. 323; Chicago, etc., 
R. Co. v. Jamieson, 112 Ill. A. 69; 
Cleveland, etc., R. Co. v. Scott, 111 
Til. A’ 234°""Chicago,; City; R.,.Co, ive 
Biederman, 102 Ill. A. 617; Potter v. 
Leviton, 101 Ill. A, 544 [aff.199 Ill. 


93, 64 NE 1029]; Hebard v. Mabie, 98 

Ill. A. 5438;: North Kankakee St. R: 

Co. v. Blatchford, 81 Ill. A. 609. 
Ind.—Indianapolis St. R. Co. v. 


Schomberg, 164 Ind. 111, 72 NE 1041; 
Evansville v. Senhenn, 151 Ind. 42, 
47 NE 634, 51 NE 88, 68 AmSR 218, 
41 LRA 728; Terre Haute, etc., Tract. 
Co. v. McDermott, 82 Ind. A. 134, 
144 NE 620, (A.) 141 NE 362; Terre 
Haute, ete.” Tract’, Co. vy: Stevenson, 
73 Ind. A, 294,126 NE 34; J.-F. 
Darmody Co. v. Reed, 60 Ind. "A. 662, 
111 NE 317; Indianapolis Tractt, etc., 
Co, v. Croly, 54 Ind. A. 566, 96 NE 
973, 98 NE 1091; Cole v. Searfoss, 49 
Ind. A. 384, 97 NE 345; Indianapolis 
St. R. Co. v. Bordenchecker, 33 Ind. 
A, 138, 70 NE 995. 

Iowa.-—Raskin v. Sioux City, 198 
Iowa 865, 200 NW 3338; Faatz v.- 
Sullivan, 199 Iowa 875, 200 NW 321; 
Brekke v. Rothermal, 196 Iowa 1288, 
196 NW 84; Fishburn v. Burlington, 
ee R. Co., 127 Lowa 483, 103 NW 481. 

y.—Tupman Vv. Schmidt, 200 Ky. 
38, 24 SW 199; Allegheny Coke Co. 
v. Massey, 163 Ky. 792, 174 Sw 499; 
Newport v. Lewis, 155 Ky. 832,160 
SW 507; Louisville R.. Co. v. Gaar, 
112 SW 1130; South Covington, ete., 
R. Co. v. Herrklotz, 104 Ky. 400, 47 
SW 265, 20 KyL 750; Harper v. Kopp, 
73 SW 1127, 24 KyL 2342; Reliance 
Textile, etc., Works vy. Mitchell, 71 
SW 425, 24 KyL 1286. 

La.—Breen vy. Walters, 150 La, 578, 
91 S 50; Ryan v. Louisiana R., etc., 
Co., 146 La, 40, 83 S 371; Biegel v. 
New Orleans, 143 La. 1077, 79 S 867; 
Palermo v.'Orleans Ice Mfg. Coz 130 
La. 833, 58 S 589, 40 LRANS 671; 
i ah v. Monroe, 129 La.:138, 55 $ 

Me.—Morgan v, Aroostook Valley 
R. Co., 115 Me. 171, 98 A 628; Grant 


v. Bangor R.,-etc., Co., 109 Me. 133, 
83. A £21, 
Md.—MeMahon vy. Northern Cent. 
R. Co., 39 Md. 438. 
Mass.—Stachowicz v. Matera, 257 
Mass. 283, 153 NE 547; Coldiron v. 


Worcester Cons. St. R. Co.,'253 Mass. 
462, 149 NE 141; Marchant v. Boston, 
ete., R. Co., 228 Mass. 472, 117 NE 
842; Grella v. Lewis Wharf Co.,)'211 
Mass. 54, 97 NE 745, AnnCasi1913A 


1136. 
Mich.—Beno y. Kloka, 211 Mich. 
116, 178 NW 646; Hoover vy. Detroit, 


ete., R. Co., .188° Mich. 313, 154 NW 
94; Love v. Detroit, ete. R. Co;, PURO 
Mich. 1, 185 NW 963; Johnson v. Bay 
City, 164 Mich, 251, ‘129 NW 29, Ann 
Casl912B 866. 

Minn.—Decker v. Itasca Paper Co., 
111 Minn, 439, 127 NW 183. 

Miss.—Pass Christian v. Fernandez, 
100 Miss. 76, 56° S 329, 39 LRANS 
649; Pascagoula St. RY ete, Cot y. 
Brondum, 96 Miss. 28, 50 S 97; West- 
brook v. Mobile, etc., R. (OCR 66 Miss. 
560, 6 S 321,14 AmSR 587; Mackey Vv. 
Vicksburg, 64 Miss. 777, 2S 178. 

Mo.—Berry v. St. Louis, etc.’ R. 
Co., 214 Mo. 593, 114 SW 27; Heinzle 
Vv. Metropolitan St. R. Co., 182 Mo. 
528, 81 SW 848; Ridenhour v. Kansas 
City Cable R. Co., 102 Mo, 270, 13 SW 
889, 14 SW 760; Messer v, 'Gentry, 
(A.) 290 SW 1014; Moll v. Wells, (A.) 
270 SW. 154; Heidemann v, Kleine, 
(A.) 210 Sw 913; Quirk vy. Metro- 
politan St. R. Co:, 200: Mo. A. 585, 
210 SW 108; Greer v. St. Louis, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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jured child at the time the injury was sustained was 
less than two years,°” between two and three years,°® 


R. Co., 173 Mo. A, 276, 158 SW 740; 
Wagener v. Metropolitan St... R. Co., 
160 Mo. A. 334, 142 SW 468; Hiller- 
brand v. May Mercantile Co., 141 Mo, 
A. 122, hae SW 326. 

N. H.—Saad v. Pappageorge, 133 
A 24; Williams y. Boston, etce., 
Co., 132A 682; Copeland v. Exeter, 
etc., St. R. Co., T7-N. H.-447, 92 A 
924: Dorr y. Atlantic Shore Line R. 
Co., 76 N: H. 160, 80 A 336. 

N. J.—Baker v. Public Serv. R. Co., 
79 N. J. L. 249, 75 A 441; Schneider 
v..Winkler, 74. N. J. L. 71, 70 A 731. 

N. Y.—Kunz y. Troy, 104 N. Y. 344, 
10 NE 442, 58 AmR 508; Ihl v. Forty- 
Second St., ete., Ferry R. Co., 47 N. 
Y. 317, 7 AmR 450; Baretto v. Moquin, 
etc., Coal Co., 142 App. Div. 504, 126 
NYS 1009; Kaplan v. Metropolitan 
St. R. Co., 98 App. Div. 133, 90 NYS 
585; Lafferty v. Third Ave. R. Co., 
85 App. Div. 592, 83 NYS 405 [aff 
176 N. Y. 594 mem, 68 NE 1118 mem]; 
Specht v. Waterbury Co., 70 Misc. 
404, 127 NYS 1387; Thies v. Thomas, 
77 NYS 276; Mullaney v. Spence, 15 
AbbPrNS 319. 

N. C.—Campbell vy. Model Steam 
Laundry; 190 N. C. 649, 130 SE 638; 
Bottoms y. Seaboard, ete., R. Co., 114 
N. C. 699,.19 SE ~730, 41 AmSR 799, 
25 LRA 784. 

N. D.—Ruehl y. Lidgerwood Rural 
Tel.” Co., -238 N. ‘Di 6; 135 NW..793; 
LRA1918C 1063, AnnCasi914C 680. 

Oh. —Cleveland, eter; en RR. Ml CoZ Ni 
Manson, 30 Oh. St. 451; Scott v. 
Wingenberg, 26 Oh. Cir. Ct. N. 8S. 1; 
Ludden v. Columbus, etc., Midland 
R. Co., 9 OhS&CP_793, 7 OHNP 106. 

Pa.—-Horen Vv. Davis, 274 Pa. 244, 
118 A 22; Rankin v. ‘Ward Baking 
Co., 272 Pa. 108, 116 A 58; Thomas 
v. Southern Pennsylvania Tract. Co., 
270 Pa. 146, 112 A 918; Dawson v. 
Penfield, 267 Pa. 579, 109 A 658; Fitz- 
patrick vy. Penfield, 267 Pa. 564, 109 
A 653; Nichol. v. Bell Tel. Co., 266 
Pa. 463, 109 A 649; Reichle v. Phil- 
adelphia Rapid Transit Co., 241 Pa. 
1, 88 A 79; Nagle v. Allegheny Val- 
ley R. Co., 88 Pa. 35, 32 AmR 413; 
North Pennsylvania R. Co. v. Ma- 
honey, 57 Pa. 187; Sullenberger v. 
Chester Tract. Co., 33 Pa. Super. 12; 
Brown. v. Schellenberg, 19 Pa. Super. 
286; Warner vy. Railroad Co., 6 Phila. 
537; Mahoney v. North Pennsylvania 
R. Co., 6 Phila. 242. 

S. C.—King v. Holliday, 116 S. C. 
463, 108 SE 186; Sexton v. Noll 
Constr. Co., 108 S, C. 516, 95 SE 129; 
Dodd v. Spartanburg R., ete., Co., 
95S..°C. -95 78 SE. 525% °-Mason >. v. 
Southern R. Co., 58 S. C. 70, 36 SE 
440, 79 AmSR 826, 53 LRA 913. 

Tenn.—Atkin vy. Shenker, 4 Tenn. 


Civ. A. 298. 
Tex.—Galveston, etce.,, R. Co. v. 
Moore, 59 Tex. 64, 46. AmSR 265; 


Mexican Cent. R. Co. v. Rodriguez, 
(Civ. A.) 133 SW 690; Texas, etc., R. 
Co. v. Brouillette, 61 Tex. Civ. A. 619, 
130 SW 886; Galveston, etc., R. Co. 
v. Olds, (Civ. A.) 112 SW 787; North 
Texas Constr. Co. vy. Bostick, (Civ. 
A.) 80 SW 109 [rev on other grounds 
98 Tex. 239, 83 SW 12]. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 9382. 

Vt.—Johnson v. Rutland R. Co., 93 
Vt. 1382, 106 A 682. 

Va.—Lassiter v. Grimstead, 146 Va. 
7173, 182 SE 709; Tugman v. River- 
side, etc., Cotton Mills, 144 Va. -473, 
132 ‘SE 179. 

Wash.—Shish v. Northern Pac. R. 
Co., 184 Wash. 390, 235 P 818; Von 
Saxe v. Barnett, 125 Wash. 639, 217 
P 62; Gregg v. King County, 80 Wash. 
196. 141 P 340, AnnCasi1916C 135. 

W. Va.—Prunty v. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570; Gunn v. 
Ohio River R. Co., 42 W. Va. 676, 26 
SE 546, 36 LRA 51D; Dicken vy. Liver- 
pool Salt, etc., Co., 41 OW. Vali 5ii, 
23 SE 582. 

Wis.—Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675; 
Van Salvellergh v. Green Bay Tract. 


‘of law. 


NEGLIGENCE 


Co., 132 Wis. 166, 111 NW 1120; 
McVoy v. Oakes, 91 Wis, 214, 64 NW 


748; Johnson v. Chicago, etc., R. Co., 
56 Wis. 274, 14 NW 181. 
Eng.—Lynch v. Nurdin, 1 Q. B. 29, 


41 ECL 422, 113 Reprint 1041; Gara- 
ner v. Grace, ERY (See 359. 

Can.— Winnipeg Electrie R.. Co. v: 
Wald, 41.Can. S. C. 481; Merritt v. 
Hepenstal, 25 Can. S. C. 150 

B. C.— Vick vy. Morin, 1 &B. C.-8, 
22, DomLR 29, 30 WestLR 412, 7% 
WestWkly 1053. 

Ont.—Sangster y. T. Eaton Co., 
Ltd., 25 Ont. 78 [app dism 21 Ont. A. 
624 (app dism 24 Can. S. C. 708) ]. 

“A child of very tender years is 
held to be non sui juris as a matter 
Such a child is incapable of 
exercising any care or discretion, 
and contributory negligence cannot 
be imputed to _ it.” Indianapolis 
Tracts, <éte., \Col’ v.1 Croly; 54. made Ad 
566, 96 NE 973, 976, 98 NE 1091. 

97. La.—Danna v. Monroe, 129 La. 
138, 55 S 741. 

Me.—Morgan v. Aroostook Valley 
R. Co., 115 Me. 171, 98 A 628. 

Mass.—Grella v. Lewis Wharf Co., 
211 Mass. 54, 97 NE 745, AnnCas 
1913A 1136. 

N. H.—Williams vy. Boston, etc., R. 
Co., 132 A 682; Carney v. Concord St. 
RP Cose%2) No He 36 4;' OTeAY 218: 

N. Y.—Fisselmayer v. Third Ave. 
R. wt 2 NYSt 75. 

C:—Bottoms v. Seaboard, etc., 
IY aa ide Ne Cac6 99 19 NS 730, 41 
AmSR 799, 25 LRA 784. 

Pa.—Kay v. Pennsylvania R. Co., 
65 Pa. 269, 3 AmR 628. 

Tex.—Galveston, etc., R, Co. v. 
Clark, 21 Tex. Civ. A. 167, 51 SW 
276; San Antonio, etc.,. R. Co. v. 
vavele 57 TexsCiw. 7An. 1955 23:59 Ww 
745. 

Wis.—Schmidt v. Milwaukee, ete., 
R. Co., 23 Wis. 186, 99 AmD 158. 

98. Ga.—Atlanta v. Whiteley, 24 
Ga. A. 411, 101 SE 2 

Ind.—Indianapolis St. R: Co. v. 
rename ite sa 33 Ind. A, 138, 70 NE 

Kan.—Missouri Pac. R. Co, Vv. 
Prewitt, 7 Kan. A. 556, 51 P 923. 

La.—Barnes vy. Shreveport City R. 
Co.,, 47 La. Ann. 1218, 17 S 782,.'49 
AmSR 400. 

Mass.—Stachowiez v. Matera, 257 
Mass. 2838, 153 NE 547; Marchant v. 


Boston, etc., Re Cos 228 Mass. 472, 
117 NE 842. 
Mich.—Hoover vy. Detroit, ete., R. 


Co., 188 Mich. 313, 154 NW 94; Keyser 
v. Chicago, ete., R. Co., 56 Mich, 559, 
23 NW 311, 56 AmR 405. 

Mo.—Frick v. St. Louis, ete. R. 
Co., 75 Mo. 595; Greer v. St. Louis, 
etc., R. Co., 173 Mo. A. 276, 158 SW 
740; Wagner v. Metropolitan St. R. 
Co., 160 Mo. A, 334, 142 SW 463. 

N. H.—Copeland vy. Exeter, ete., 
St. R. Co., 77 N. H. 447, 92 A 924. 

N. Y.—Prendergast v. New York 
Gent, ete. MR Co.8 68 Ne Wer6b 2: Carr 
v. Merchants’ Union Ice Co.,, 91 App. 
Div. 162, 86 NYS 3868. 

Oh.—Scott v. Wingenberg, 26 Oh. 
Cir. Ct. N. S. 1; Toledo Real Hstate, 
ete:, Co. v. Putney, 20 Oh. Cir. Ct. 486, 
10 Oh. Cir. Dec. 698. 

Tex.—Texas, etc., R. Co, v. Brouil- 
lette, 61 Tex. Civ. A. 619, 130 SW 886; 


Galveston, ete., R. Co. v. Olds, (Civ. 
A.) 112 SW 787. 
Va.—Tugman v. Riverside, etc., 


Cotton Mills, 144 Va. 473, 132 SE 179; 
Norfolk, ete., R. Co. v. Ormsby, 27 
Gratt. (68 Va.) 455. 

Wis.—O’Brien v. A Cent. 
R. Co., 119 Wis. 7, 96 NW 42 

Ont.—Sangster v. TT. foiton Co. 
Ltd., 25 Ont. 78 [app dism 21 Ont. A. 
624 ‘(app dism 24 Can. S. C, 708) J. 

99. Ark.—Miles v. St. Louis, -etc., 
R. Co., 90 Ark. 485, 119 SW 837. 

Iowa.—Fink v. Des Moines, 115 
Iowa 641, 89 NW 28. 

La.—Breen v. Walters, 150 La. 578, 
91 S 50; Biegel v. New Orleans, 143 
La. 1077, 79 S 867; Rice v. Crescent 
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between three and four years,°® between four and 
five years,' between five and six years,? between six 


City. R: Co. 51° La, “Ann; 108, 24'S 
791; Hamilton v. Morgan’s Louisiana, 
ete.,, KR, ete: (Co. 42_ ar Ann... 8242-8 


'S 586, - 


Mass.—Coldiron v. Worcester Cons. 
ee R. Co., 253 Mass. 462, 149 NE 
Mo.—Moll v. Wells, (A.) 270 SW 
154; Hillerbrand v. May Mercantile 
Co., Ves Mo. A. 122, 121 SW 326. 
et Nes -—Saad v. Pappageorge, 133 A 


N. Y.—Ihl v. Forty-Second St., etc., 
MerryriR. Co: eeNe Yess 7 "AmR 
450; Mangam. v. Brooklyn City RCo3 
38. 'N.. Y. 455, 98 AmD 66 [aff 36 
Barb. 230]; Barretto vy. Moquin, ete., 
Coal Co., 142 App. Div. 504, 126 
NYS 1009; Schwier v. New York 
Cent., etc., R. Co., 15 Hun 572. 

N. D.—Ruehl v. Lidgerwood Rural 
Tel. Co., 23 N. D. 6, 185 NW 793, LRA 
1918C 1063, AnnCas1914C 680. 

Tenn. —Wise v. Morgan, 101 Tenn. 
273, 48 SW 971, 44 LRA 548; Atkin v. 
Shenker, 4 Tenn. Civ. A, 298, — 

Va.—Williams y. Lynchburg Tract., 
etc., Co., 142 Va. 425, 128 SH 732. 

W. Va.—Prunty vy. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570; Dicken v. 
Liverpool Salt, etce., Co., 41 W. Va. 
511, 28 SE 582: 

Wis.—Pisarek vy. 
Mach. Co., 


Singer Talking 
185 Wis. 92, 200 NW 675. 

1. U. S.—Snare, etc., Co. v. Fried- 
man, 169 Fed. 1, 94° CCA 369, 40 
LRANS 367 [certiorari den 214 U. S. 
518, 29 SCt 700, 53 L. ed. 1065]; Mor- 
gan v. Illinois, etc., Bridge Co., 17 F. 
Cas. No. 9,802, 5 Dill. 96. 

Ariz.—De Amado v. Friedman, 11 
Ariz. 56, 89 P 588. 

Conn.—Press v. Connecticut Co., 95 
Conn, 45, 109 A 295.) - 

Ga.—Louisville, etc., R. Co. v: Arp, 
136 Ga. 489, 71 SE 867; Crawford v. 
Southern R. Co., 106 Ga. 870, 33 SE 
826; Williams vy. Jones, 26 Ga. A. 
558, 106 SE 616. 

Kan.—Kansas City Surburban Belt 
R. Co. v. Herman, (A.) 62 P 543. 

La.—Ryan v. Louisiana R., ete. 
Co., 146 La, 40, 83 S 371; Palermo v. 
Orleans Ice Mfg, Co., 1380 La. 833, 58 
S 589, 40 LRANS 671. 

Mass.—Brennan v. Standard Oil 
Co., 187 Mass. 376, 73 NE 472. 

Miss.—Pass Christian v. Fernandez, 
100 Miss. 76, 56 S 329, 39 LRANS 649; 


Westbrook y. Mobile, etce., R. Co., 66 
Miss. 560, 6 S 321, 14 AmSR 587. 
Mo.—Berry, v. St. Louis, ete. R. 


Co., 214 Mo, 598, 114 SW 27; Messer 
v. Gentry, (A.) 290 SW 1014; Heide- 
mann v. Kleine, (A.) 210 SW 913; 
os v. Missouri Furnace Co., 10 Mo. 

N. Y.—Dehmann y. Beck, 61 App. 
Div. 505, 70 NYS 29. 

N. C.—Campbell v. Model Steam 
Laundry, 190 N. C. 649, 130 SE 638. 

Or.—Macdonald v. O'Reilly, 45 Or. 
589, 78 2 753. 

Pa. —North Pennsylvania R. Co. v. 
Mahoney, 57 Pa. 187. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 9382. 

Wash.—Eskildsen Seattle, 29 
Wash, 583, 70 P 64. 

W. Va.—Gunn v. Ohio River R. 
Co., 36 W. Va. 165, 14 SE 465; 32 
AmSR 842, 37 W. Va. 421, 16 SE 628. 

[a] Under a statute pr oviding that 
the care required of a child of tender 
years is such as its capacity fits it 
for exercising, a child of four years 
is incapable of contributory negli- 
gence. Williams v. Jones, 26 Ga, A. 
558, 106 SH 616. 

2. Cal.—Gonzales U7, 
Cal. 256, 240 P 16. 

Hawaii. Ellis v. Mutual Tel. Co., 

Tract: -Co: 
394, 126 NE 


29 Hawaii 604. 

Ind.—Terre Haute, ete. 
Me Stevenson, 73 Ind. A. 
3 

Md.—McMahon y. Northern Cent. 
R. Co., 39 Md. 438. 

Mich.—Beno vy. Kloka, 211 Mich: 
116, 178 NW _ 646; Love v. Detroit; 
etc,, R. Co., 170 Mich, 1, 185 NW 963; 


Vv. 


v. Davis, 
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and seven venes seven years,‘ eight years,’ and 
A child under seven is conclusively 
presumed to be incapable of exercising any care 
for his own safety in some jurisdictions,’ but it 


‘Co. v. Ryan, 131 Ill. 474, 23 NE 385; 


nine years.® 


Johnson v. Bay City, 164 Mich. 251, 
129 NW 29, AnnCas1912B 866. 

Minn.—Decker y. Itasca Paper Co., 
111 Minn. 439, 127 NW 183. 

N. H.—Dorr y. Atlantic Shore Line 
R. Co., 76 N. H. 160, 80 A 336. 

N. J.—Baker v. Public Serv. R. Coy, 
79 N. J. L. 249, 75 A 441. 

Pa.—Nichol v. Bell Tel. Co., 266 
Pa. 4638, 109 A 649; Reichle v. Phila- 
delphia Rapid Transit Co., 241 Pa. 
1, 88 A 79; Schnur v. Citizens’ Tract. 


ey 153 Pa. 29, 25 A 650, 34 AmSR 
680. 

Tex.—Mexican Cent. R,. Co. v. 
Rodriguez, (Civ. A.) 133 SW 690. 

Va.—American Tobacco Co. Vv. 
Polisco, 104 Va. 777, 52 SE 568. 

Wash.—Von Saxe v. Barnett, 125 
Wash. 639, 217 P 62. 

3. U. §—Central Trust Co, v. 
Wabash, etc., R. Co., 31 Fed. 246. 


Ind.—J. F. Darmody Co. v. Reed, 
60 Ind. A. 662, 111 NE 317. 

Miss.—Pascagoula St. R., ete., Co. 
v. Brondum, 96 Miss. 28, 50 S 97; 
Hoe Vv. Vicksburg, 64 Miss. 777, 

S 1 

Mo.—Heinzle v. Metropolitan St. 
R. Co., 182 Mo. 528, 81 SW 848. 

N. Y.—Kaplan v. Metropolitan St. 
R. Co., 98 App. Div. 133, 90 NYS 585; 
Specht v. Waterbury Co., 70 Misc. 
404, 127 NYS 1387; Thies v. Thomas, 
77 NYS 276. , 

Pa.—Rankin vy. Ward Baking Co., 


272 Pa. 108,..116.:A 58. 
Tex.—Galveston, ete, R. Co. v. 
Moore, 59 Tex. 64, 46 AmSR ‘265; 


Ollis v. Houston, ete., Ri cCo:,-381 ‘Tex. 
Civ. A. 601, 73 SW 30. 

Wash.—Gregg v. King County, 80 
Maps 196, 141 P 340, AnnCas1916C 

Wis.—Van Salvellergh v. Green 
Bay Tract. Co., 132 Wis. 166, 111 NW 
1120; MeVoy v. Oakes, 91 Wis, 214, 
64 NW 748; Johnson vy. Chicago, etc., 
R. Co., 56 Wis. 274, 14 NW 181. 

Eng.—Lynch v. Nurdin, 1 Q. B. 29, 
41 ECL 422, 113 Reprint 1041. 

Ont.—Ricketts v. Markdale, 31 Ont. 
610. 

4 Bellamy v. Kansas City R. Co., 
108 Kan. 708, 196 P 1104; Quirk v. 
Metropolitan St. R. Co., 200 Mo. A. 
585, 210 SW 103; Horen v. Davis, 274 
Pa. 244, 118 A 22; Counizzarri_ v. 
Philadephia, etc., R. Co., 248 Pa. 474, 
94 A 134; Sullenberger v. Chester 
Tract. Co., 33 Pa. Super. 12; Lassiter 
Ch ilreeaitcany 146 Va. 773, 132 SE 

5. Thomas v. Southern Pennsyl- 
vania Tract. Co., 270 Pa, 146, 112 A 
neh Delage v. Delisle, 10 Que. K. B. 
481 


6 Vick v. Morin, 21 B.C. 8, 22 
DomLR 29, 30: WestLR 412, 7 West 
Wkly 1053. 

7. Ala.—Louis Pizitz Dry Goods 
Co. v. Cusimano, 206 Ala. 689, 91 S 
779; Alabama Great Southern R.. Co. 
v. Snodgrass, 201 Ala. 653, 79 S 125; 
Jones v. Strickland, 201 Ala. 138, 17 
S 562; Sheffield Co. v. Harris, 1838 ‘Ala. 
357, 618 88; Birmingham R., etc., Co. 
Vv. ‘Jones, 153 Alay 167, 45 Ss 177: 
Birmingham R., etc., Co. v. Hinton, 
141 Ala. 606, 37 S 635; Bay Shore R. 
Co. v. Harris, 67 Ala. 6; Government 
St. R. Co. v. Hanlon, 53 Ala, 70. 

Ill.—Maskaliunas v. Chicago, 
Ry Co., 318 8 Tl... 142.5149 NE) 23; 
McDonald v. Spring Valley, 285 Ill. 
52, 120 NE 476, 2 ALR 1359 [rev 
209 Ill. A. 7]; Hackett v. Chicago 
City R: Co, 235. Th. 116,585) IND 320 
[rev 136 Ill. A. 594]; Richardson v, 
Nelson, 221 Ill. 254, 77 NE 583; True, 
etc., Co. v. Woda, $01 Til. 315, 66 NE 
369; Illinois Cent. R. Co. v. Jernigan, 
198 Ill. 297, 65 NE 88 [aff 101 Ill. A. 
Lye Chicago City R. Co. v. Tuohy, 196 
Tv’ 410, 68 NE 997, 58 LRA 270 [aff 
95 Ill. A. 814]; Chicago West Div. R. 


etc., 


NEGLIGENCE 


Chicago, ete., R. Co. v. Welsh, 118 
Ill. 572, 9 NE 197; Gavin v. Chicago, 
97 Ill. 66, 37 AmR 99; Chicago, etc., 
R. Co, v. Becker, 84 Ill. 483; Chicago 
v. Hesing, 83 Ill. 204, 25 AmR 378; 
Chicago, etc., R. Co. v. Gregory, 58 
Ill. .226; Seley v. Eckhardt, 233 III. 
A, 584; Romano y. Rockford City 
Tract. Co., 230 Ill. A. 402; Fannon v. 
Morton, 228 Ill. A. 415; O’Connell v. 
Yellow 1: Cab+Co. 77222) VI OAsS L185 
Brownell v. Antioch, 215 Ill. A. 404; 
Smith v. Tappen, 208 Ill. A. 433; 
Devine v. Chicago R. Co., 189 Ill. A. 
435; Fowler v. Crilly, 187 Ill. A. 399; 
Casper v, Geck, 185 Ill. A. 155; Pisko 
v. United Breweries Co,, 181 Ill. A. 
542; O’Malley v. Marquardt, 170 Ill. 
A. 278; Johnson y. N. K, Fairbank 
Co., 156 Ill. A. 381; Chicago, etc., R. 
Co. v. Freeman, 125 Ill. A. 318; Rich- 
ardson y. Nelson, 123 Ill. A. 550 [aff 
221 Ill. .254, 77 NE 583]; U. S. Brew- 
ing Co. v. Stoltenberg, 113 Ill. <A. 
435 [aff 211 Ill. 531, 71 NE 1081]; 
Chicago, ete., R. Co. v. Eganolf, 112 


Tih. «A... 323; Chicago, .ete.; RR. (Coz iv. 
Jamieson, 112 Ill. A. 69; Cleveland, 
ete., R. Co.: vs Scott, 111 Ill. A. 234; 


Chicago City R. Co. v. Biederman, 102 
Ill. A, 617; Potter v. Leviton, 101 Ill. 
A. 544 [aff 199 Ill. 98, 64 NE 1029]; 
Hebard v. Mabie, 98 Ill. A. 543; North 
Kankakee St. R. Co. vy. Blatchford, 
81 Ill. A. 609. But see Chicago, etc., 
R. Co. v. Becker, 76 Ill. 25; Chicago, 
etc., R. Co. v. Ohlsson, 70 Ill, A, 487 
(both holding that capacity of six- 
gr -old child is for the jury). 

y.—Tupman vy. Schmidt, 200 Ky. 
as 354 Sw 199; Allegheny Coke Co. 
v. Massey, 163 Ky, 792, 174 SW 499; 
Newport v. Lewis, 155 Ky. 832, 160 
SW 607; Louisville R. Co. v. Gaar, 
112 SW 1130; South Covington, etc., 
St. R. Co. v. Herrklotz, 104 Ky. 400, 
47 SW 265, 20 KyL 750; Reliance 
Textile, etec., Works v. Mitchell, 71 
SW 425, 24 KyL 1286. 

Mer cat tae v. Eminger, 261 P 
. S. C.—King v. Holliday, 116 S. C. 
468, 108 SE 186; Sexton v. Noll 
Constr. Co., 108 S. C. 516, 95 SE 129; 
Dodd _ v. Spartanburg R,; eteyenCo., 
95 S.C. 9, 78 SE 525; Mason v. 
Southern R. Co.,-58 S. C 70, 36 SE 
440, 79 AmSR 836, 53 LRA 913. 

[a] Reason for yule.—‘These rules 
established by the courts are derived 
from the common law rule which 
applies in criminal cases, Since, in 
reason, responsibility for one’s acts 
depends upon the understanding 
rather than the age, there can be no 
fixed rule of age which will operate 
justly in every case, but, as is said 
by Bishop concerning the rule as ap- 
plied to criminal conduct, ‘An imper- 
fect rule is practically better than 


none.’’”’ Maskaliunas v. Chicago, etce., 
R. Co., 318 Ill. 142, 149, 149 NE 28. 
[b] Rule criticized.—'‘Some courts 


have sought to simplify the question 
by holding that all children under the 
age of seven years should be deemed 
incapable of any care or discretion, 
and so, as matter of law, cannot be 
guilty of contributory negligence; 
while children between seven and 
fourteen years of age will be pre- 
sumed to be non sui juris as to neg- 
ligence, making it, where there is 
evidence of capacity, always a ques- 
tion of fact for the jury. This rule 
is sometimes said to be analogous to 
the rule of the common law respect- 
ing capacity to commit crime 

There is little, if any, support for 
the rule by the analogy. Capacity 
to commit crime, involving as it does 
discretion to understand the nature 
and illegality of the particular act 
constituting the crime, is one thing, 
and capacity to care for one’s per- 


‘arbitrary determination, 


: [§ 553 


is generally held that, although age is an important 
factor to be considered in determining whether 
a child is capable of exercising any care,® it is not 
the only factor to be considered,® and that whether 


sonal safety is another, and quite a 
different thing. It is a matter of 
common knowledge that many chil- 
dren under seven years of age have 
some intelligence of situations and 
circumstances affecting their  per- 
sonal safety. While the rule has the 


merit of simplicity, it is purely arbi-. 
trary, and lacks the sanction of rea-' 
When a child 


son and experience. 
reaches a stage of development at 
which he should be deemed capable 
of exercising judgment and discre- 
tion respecting his personal safety, 
is, from its very nature, incapable of 
The test of 
age alone is not sufficient. Much de- 
pends upon the circumstances of the 
particular case, especially the men- 
tal development and previous training 
and experience of the child.” John- 
son ‘vy. Rutland RR. Co. ‘93 Vt. 432; 
139, 106 A 682. 

Presumption of incapacity to com- 
mit crimes see Infants §§ 218, 219. 

8. Conn.—Wilmot vy. McPadden, 78 
Conn. 276, 61 A 1069, 

Ind.—Terre Haute, etc., Tract. Co. 
v. McDermott, 82 Ind. A. 134, 144 
NE 620, (A.) 141 NE 362. 

Md.—McMahon vy, Northern Cent. 
R. Co., 39 Md. 438. 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE 876; Ann 
Cas1912B 797, 

Mich.—Thornton y. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW 958. 

N. J.—Rinaldi_ v. Levgar Struc- 
tural Go., 29% Ne BY. 01624017 As 42. 

N. Y.—Atchason v. United Tract. 
Co., 90 App. Div. 571, 86 NYS 176; 
Thies v. Thomas, 77 NYS 276, 

N. C.—Fry v. Southern Publie Utili- 
ties Co., 183 N: C. 281, 111 SH 354. 

Tenn.—Wells v. McNutt, 136 Tenn. 
274, 189 SW 365. 

Vt.—Johnson v. Rutland R. Co., 
93 Vt. 132, 106 A 682. 

Wash.—Von Saxe vy. Barnett, 125 
Wash. 639, 217. P 62. 

Ww. Va.—Prunty v. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570. 

Wis.—Van Salvellergh v. Green Bay 
te Co., 132 Wis. 166, 111 NW 

9 Conn.—Lederer vy. Connecticut 
Co., 95 Conn. 520, 111 A 785; Wilmot 
a amas 78, Conn, ; 276, 61 -A 

Kan.—Bellamy v. Kansas City R. 
Co., 108 Kan, 708, 196 P 1104, 

Me—Meserve v. Libby, 115 Me, 
282, 98 A 754; Grant v. Bangor R., 
ete., Co., 109 Me, 133,.83 A 121, 

Md.—McMahon v. Northern Cent. 
R. Co., 39 Md. 438. 

Mass.—McDonough v. Vozzela, 247 
Mass, 552, 142 NE 831; Berdos v. Tre- 
mont, etc., Mills, 209 Mass. 489, 95 
NE 876, AnnCas1912B TOF Mattey v. 
Whittier Mach. Co., 140 ‘Mass. 337, 
4 NE 575. 

Mich.—Thornton v. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW 958 

Miss.—Mackey v. Vicksburg, 64 
gees 777, 2 S178 


J.—Rinaldi v. Levgar Structural, 


Co., 9TN, Je Dy 162, TVA Re Pavlika 
Vv. Gigi, (Sup.) 137 A 52 
Y.—Tucker v. New York Cent., 
ia Rh Co., 124 N. Y. 308, 26 NE 916, 
21 ‘AmSR "670; Stone v. Dry Dock. 
ete, Ry Co; Lab PAN: Y. 104, 21 NE 
712; Atchason v. United Tract, Co., 
90 App. Div. 571, 86 NYS 176; Specht 
v. Waterbury Co., 70 Mise, 404, 127 
hes 137; ‘Thies Vv. Thomas, 77 "NYS 
N. C.—Fry v. Southern Publie Util- 
ities Co., 1183, N. C. 281,.111 SH $54. 
Tenn.—Wells v. MeNutt, 136 Tenn, 
274, 189 SW 365. 
Tex.—Galveston, eter +R. CoF ave 
Moore, 59 Tex. 64, 46 AmSR 265; St. 
Louis, etc., R. Go. v. Christian, 8 
Tex. Civ. A. 246. 27 SW 932. 


Sn tp ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-a child has such capacity is to be determined in 
each case by considering not only his age, but also 
all other factors bearing upon his capacity, such 
as his intelligence,!° experience, discretion,!? previ- 
ous training,'? maturity,* alertness,!® and the na- 
Thus it has been 


ture of the danger encountered.'® 
held that a child may be guilty 


negligence, although at the time of his injury he 
was between six and seven years old,’” between five 
and six years old,!® and between four and five years 


old.1® 


Vt.—Johnson vy. Rutland R. Co., 93 
Vt. 132, 106 A 682. 

Wash.—Von Saxe v. Barnett, 125 
Wash, 639, 217 P 62. 

W. Va. —Prunty vy. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570. 

Wis. —McVoy v. Oakes, 91 Wis. 214, 
64 NW 748; Johnson v. Chicago, etc., 
E- Cos 56 Wis. 274, 14 NW 181. 

10. Me.—Meserve v. Libby, 115 
Me. 282, 98 A 754; Grant v. Bangor 
R.,. ete., Co., 109 Me. 133, 83 A 121. 

Md.—MecMahon v. Northern Cent. 
R. Co., 39 Md. 438. 

Mass.—Berdos v. Tremont, ete., 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B 797. 

Mich.—Thornton v. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW 958. 

N. Y.—Atchason v. United Tract. 
Cos an App. Div. 571, 86 NYS 176; 
Specht v. Waterbury Co., 70 Misc. 
404, 127 NYS 137. 

N. C.—Fry v. Southern Public Util- 
ities Co., 183 N. C. 281, 111 SE 354. 

Vt.—Johnson vy. Rutland R. Co., 93 
Vt. 132, 106 A 682. 

Wash.—Von Saxe v. Barnett, 125 
Wash. 639, 217 P 62. 

11. Mass.—Berdos  v. Tremont, 
etc., Mills, 209 Mass. 489, 95 NE 876, 
AnnCasi1912B 797. 

Mich.—Thornton vy. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW 958. 

N. J.—Rinaldi v. Levgar Structural 
Co., 97 N.. J. L162, 117 A 42. 

Va.—Lassiter v. Grimstead, 146 Va. 
773, 132 SE 709. 

Vt.—Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682, 

Wash.—Von Saxe v. Barnett, 125 
Wash. 639, 217 P 62. 

. Wis.—Van Salvellergh v. Green Bay 
Tract. Co., 132 Wis. 166, 111 NW 1120. 

12, Conn:—Lederer Vv. Connecticut 
Go., 95) Conn. 520, 111 A ‘785. 

Mass.—Berdos vy. Tremont, etc, 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B:797. 

N. J.—Rinaldi v. Levgar VAR teaaben 
Cy eA of Ge a Frei ram fae Os ba te Ne 

Tex.—Galveston, etc., R- Con iN, 
Moore, 59 Tex. 64, 46 AmSR 265. 

Wis.—Van Salvellergh v. Green 
Bay Tract. Co., 132 Wis. 166, 111 NW 
1120. 

13. Wells v. McNutt, 136 Tenn. 
274, 189 SW 365; Johnson v. Rutland 
IR: 'Co., 93 Vt. 1382, 106 A 682;. Von 
Saxe v. Barnett, 125 Wash. 639, 217 
P 62. 

14. Mass.—Berdos v. Tremont, 
etc., Mills, 209 Mass. 489, 95 NE 876, 
AnnCasi1912B 797. 

Tenn.—Wells v. McNutt, 136 Tenn. 
274, 189 SW 365. 
vVt.—Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682, 

Wash.—Von Saxe v. Barnett, 125 
Wash. 639, 217 P 62. f 

Ww. Va.—Prunty v. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570. 


15. Berdos v. Tremont, etc., Mills, 
209 Mass. 489, 95 NE 876, AnnCas 
1912B 797. 


16. Berdos v. Tremont, etc., Mills, 
supra; Wells v. McNutt, 136 Tenn. 
274, 189 SW 365; Prunty v. Tyler 
Tract. Co., 90 W. Va. 194, 110 SHE 
570. 

17. Conn.—Lederer v. Pabne creut 
Co., 95 Conn, 520, 111 A 7 

-Jowa.—Fishburn v. Pistie ator: etc., 
R. Co., 127 Iowa 483, 103 NW 481, 

Me.——Meserve v. Libby, 115 Me. 
282, 98 A 754. 

Mass.—Mattey v, Whittier Mach. 
Co., 140 Mass. 337, 4 NE 575. 


NEGLIGENCE 


of contributory 


safety.?4 


[§ 554] c. Care Required?°—(1) In General. 
cept where he is so young as to be incapable of 
using any care,?! an infant is required to exercise 
ordinary care for his own safety.?? 
the capacity of the child to appreciate and avoid 
the danger from which his injury resulted is that 
of an adult,?* the standard applicable in the case 
of an adult is not applied in determining whether 
an infant exercised ordinary care for his own 
An infant may not be guilty of a fail- 
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Ex- 


But, unless 


ure to exercise ordinary care, even though respon- 


Miss.—Mackey v. 64 
Miss. 777, 2 S 178. 

Mo.—Heinzle y. Metropolitan St. 
R. Co., 182 Mo, 528, 81 GW 848. : 

N. J.—Rinaldi v. Levgar Structural 
Co., 97 N. J. L. 162, 117 A 42. 

N. Y.—Kaplan v. Metropolitan St. 
R. Co., 98 App. Div. 133, 90 NYS 585; 
Specht v. Waterbury Co., 70 Misc. 
404, 127 NYS 137; Thies v. Thomas, 
77 NYS 276. 

Tenn.—Wells v. McNutt, 136 Tenn. 
274, 189 SW 365. 

Tex. —Galveston, etes py Raiser Cog ive 
Moore, 59 Tex, 64, 46 AmR 265. 

Wis.—Van Salvellergh v. Green 
Bay Tract. Co., 132 Wis. 166, 111 NW 
1120; McVoy v. Oakes, 91.Wis. 214, 
64 NW 748; Johnson v. Chicago, ete., 
R. Co., 56 Wis. 274, 14 NW 181. 

18. McMahon vy. Northern Cent. R. 
Co,, 39 Md. 438; Hayes v. Norcross, 
162 Mass. 546, 39 NE 282; Atchason 
v.. United Tract. Co., 90 App. Div. 571, 
86 NYS 176; Plantza v. Glasgow 
Corp., [1910] "Ss. C786. 

19. McDonough v. 247 
Mass. 552, 142 NE 831. 

20. Gare ‘required of infants to 


Vicksburg, 


Vozzela, 


ayola. injury to others see supra § 
4, 

21. See supra § 553. 

22. Cal.—Cahill v. E. B. & A. L. 
Stone Co., 167 Cal. 126, 188 P 712. 


Conn.—Rutkowski .v. Connecticut 
Sa etc., Co., 100 Conn. 49, 123 A 
o 


Del.—Linthicum vy. Truitt, 25 Del. 
338, 80 A 245. 

Ga.—Pierce v. Southern R. Co., 8 
Ga, A. 426, 69 SE 494. 

Ill.—Illinois Iron, ete, Co. 
Weber, 196 Ill. 526, 63 NE 1008; Bal 
timore, ete. R. Co. Vv... when, 159 Ill. 
535, 42 NE 971 [aff 59 Ill. A. 561]. 

Md.— Baltimore, OLCen kts Co. v. 
Fryer, 30 Md, 47. 

Mich.—Wright v.. Detroit, ete, R. 
Co., 77 Mich, 123, 48 NW 765, 

Mo.—Bussey v. Don, 259 SW 791. 

N. J.—Ritscher vy. Orange, etc. R. 
Co., 79 N. J. L, 462, 75 A 209. 

Oh.—Rolling-Mill Co. v. Corrigan, 
46 Oh, St. 283, 20 NE 466, 15 AmSR 
596; Scherer v. Wood, 19 Oh. A. 381. 

[a] Use of term “ordinary care” 
criticized.—‘“While the name ordinary 
care is frequently applied to the dili- 
gence exacted by law of a child, there 
is little propriety in doing so; due 
care is always the better and more 
accurate description. Certainly ex- 
traordinary care, in any proper sense 
of the term, can never be exacted 
of young children, and slight dili- 
gence would often be due care on 
their part, when in adults it would 
be gross negligence.’”” Western, etc., 
Re Co: Vv. young, -81°Ga.-1397, 4160. 7 
SE 912, 12 AmSR 320. 

23. Binder v. Chicago City R. Co., 
75 LIL, At b008 +), Wabash. Ry Cor vi 
Jones, 121 Ill. A. 390, 394; Coleman 
v. Himmelberger-Harrison Land, etc., 
Go., +105- Mo. A. 254, 79 SW 981; 
Tucker v. New York Cent., etc., R. 
Coin zt, Na. 308,726. NB 916, :21 
AmSR 670; Nagle v. Allegheny Val- 
ley R. Co., 88 Pa, 35, 82 AmR 413. 

“While it cannot be said as a gen- 
eral rule that all infants above the 
age of seven years are required to 
exercise the same degree of care as 
an adult, such an one is, aS we have 
said, required to exercise such degree 
of care as a person of like age, in- 
telligence, experience and capacity 
for understanding and avoiding the 


/Gold Min. Co., 


-La. 1077; 79 S 867; Mitchell v. 


danger might reasonably be expected 
to exercise under similar, circum- 
stances and surroundings, and if he 
possesses the pe pacity of an adult 
the law requires him to exercise the 
same degree of care and prudence as 
though he were an adult.” Wabash 
R. Co. v. Jones, supra, 

24. U. S.—Baltimore; etc., R. Co. 
v. Cumberland, 176 U. S. 232, 20 sct 
380, 44 L. ed. "447; Washington, etc., 
R. Co. v. Gladmon, 15 Wall. 401, 21 
L. ed. 114; Force v. Standard Silk Co., 
160 Fed. 992 [aff 170 Fed. 184, 95 
CCA 286]. 

Ala.—Cedar Creek Store Co. 


Vv. 
Stedham, 187 Ala. 622, 65 S 984; Bir- 


mingham, ete., R. Co. Vv. Mattison, 
166 Ala. 602, 528 49; Government 
St. R. Co. v. Hanlon, 53 Ala. 70. 

Ark.—Gates v. Plummer, 173 Ark. 
27, 291 SW 816; Kansas City South- 
ern R. Co. v. Teater, 124 Ark. 1, 186 
SW 294; Garrison v. St. Louis, etc., 
R. Co., 92 Ark, 487, 123 SW 657. 

Cal.—Bowdoin v. Southern Pac. Co., 
177 Cal. 634, 174 P 664; Cahill v. E. 
B..& A. L. Stone Co., 167 Cal. 126, 
138 P 712. 

Colo.—Richardson v. El Paso Cons. 
51 Colo. 440, 118 P 
982; Pierce v. Conners, 20 Colo. 178, 
37 P 721, 46 AmSR 279. 

Conn.—-Rutkowski v. Connecticut 
Light, ete., Co., 100 Conn. 49, 123 A 
25; Kishalaski v. Sullivan, 94 Conn. 
196, 108 A 538; Di Maio v. Yolen Bot- 
tling Works, 93 Conn. 597, 107 A’ 497; 
Boland v. Connecticut Co., 83 Conn. 
456, 76 A 1005. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855; Linthicum v, Truitt, 25 
Del, 338, 80 A 245; Cecchi v. Lindsay, 
24 Del. 185, 75 A 376 [rev 26 Del. 
133, 80 A 523, 385 LRANS 699). 

1 C.—Conger v. Baltimore, 
R.Co,,.:d1; App." 139. 

Ga.--Elk Cotton Mills v. Grant, 140 
Ga, 727, 79 SE 836, 48 LRANS 656; 
Linder v. Brown, 137 Ga. 352, 73 SE 
734; Georgia Midland, etc, R. Co. 
v. vans, 87 Ga, 673, 13 SE 580; 
Braswell v. Smith, 27 Ga. A. 430, 110 
SE 415; Ransom v. Nunnally Co., 26 
Ga. A. 222, 105 SE 822; Pierce. v. 
ropes R. Co., .8 Ga. as 426, 69 SE 

4, 

Tll.—Morrison v. Flowers, 308 Ill. 
189, 139 NE 10; Johnson v. St. 
Charles, 200 Ill. A. 184; Lovas v. In- 
dependent Breweries Co., 199 Ill. A. 
60; Wende v. Chicago City R.. Co., 
192 Ill, A, 164 [rev on other grounds 
271 Tl. 24375 1110 ND 276]. Sutton we. 
Arrow Transfer Co., 186 Ill. A.-188; 
Colehour yv. Rockford, ete, R. Co., 
132 Ill. A. 558. 

Ind.—Baltimore, ete, R. Co. v. 

"315, 81 NE 


ie 40 Ind, A, 
1086. 

Kan.—Bellamy v. Kansas City R. 
Co., 108 Kan. 708, 196 P 1104; Seifert 
v. Schaible, 81 Kan, 823, 105 P 529. 

Ky.—Tupman Vv. Schmidt, 200 Ky. 
88, 254 SW 199; Collett v. Standard 
Oil Cow 86 Ky. 142, 216 Sw 356; 
Davis v. Ohio Valley. Banking, etc., 
Co., 127 Ky. 800, 106 SW 843, 32 KyL 


627, 15 LRANS 402. 
La.—Biegel v. New Orleans, 143 
Tlli- 


nois Cent. Re on 410 La. 630, 34 S 
714, 98 AmSR 472; Moore y. Vance, 
4 La. A. 353; Shally v. New Orleans 
Public Sery.,. ete.,, Bd., 1 La. A. 770 
oe Case ee 519). 105 $ 606]. 

v. Cunnin ham, 125 Me. 
328, Sag Oe 855, 47 AL 1229; Chick- 


etc., 
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sible for conduct which would have been so re- 
garded had he been an adult.2° The care and 
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caution required .of a child is measured by his ¢a- 


ering v. Lincoln County Power Co., 
118 Me. 414, 108 A 460. 

Mad.—Ottenheimer v. Molohan, 146 
Md. 175, 126° A 97; United R.,. etc, 
Co, v. Carneal, 110 Mad. 211, 72 A 771, 

Mass.—Burns Vinee Knight, etc., 
Corp., 213 Mass. 510, 100 NE 618; 
Rasmussen y. Whipple, 211 Mass. 546, 
98 NE 592; Purcell v. Boston El. R. 
Co., 211 Mass. 79, 97 ‘NE 626. 

Mich.—Sadlowski v. Meeron, 240 
Mich. 306, 215 NW 422; Hassenyer 
v. Michigan Cent, R. Co., 48 Mich. 
205, 12 NW 155, 42 AmR 470. 

Minn.—Hindal y. Kahler Corp., 167 
Minn. 48, 208 NW 524; Hackert v. 
Prescott, 165 Minn. 134, "205 NW 893. 

Mo.—Goodwin v. Bugas, 290 Mo. 
673, 236 SW, 50; Jackson vy, Butler, 
249 Mo. 342, 155 SW 1071; Moeller v. 
United R. Co., 242-.Mo, 721, 147 SW 
1009; Boland v. Missouri R. Co., 36 
Mo. 484: Taylor v. Missouri Pac. R. 
Co., (Al) 257 SW _ 511; Shields v. 
Costello, (A.) 229 SW 411; Marshall 
v. St. Louis United R. Co., (A.) 184 
SW 159; Shortridge v. Scarritt Est. 
Co.,, 145. Mo, A’ ~295,°130 Sw: 1265 
Herdt v. Koenig, 137 Mo. A. 589, 119 
SW 56; Vessels v. Metropolitan St. R. 
Co., 129 Mo. A. 708, 108 SW 578. 

Nebr.—Collins v. Weise, 110 Nebr. 
552, 194 NW 450. 

WN. J.—Solomon v. Public Serv. R. 
Co., 87 N. J. L. 284, 92 A 942, AnnCas 
1917C 356; Eastmond v. Wachstein, 
Seem 135 A 67. 


Y.—Jacobs v. H. J. Koehler 
sporting Goods Co., 208° N.: Y. 416, 
102 NE 519, LRAI917F 7; Serano v. 


New York Cent., GUC tly, 10, POS IN ke 
156, 80 NE 1025, 117 AmSR 833; Cos- 
tello v. Third Ave. R. Co., 161 N, Y. 
317, 55 NE 897; Tucker v. New York 
Cent.;, ete.; R. Co., 124°N. Y. 308, 26 
NE 916, 21 AmSR 670; Swift v. Sta- 
ten Island Rapid Transit R. Co., 123 
ING £45, «25° NEV 3785 [att oc Silv. 
Sup. 375, 5 NYS 316]; Barry v. New 
York Cent., etc., R. Co., 92 N. ¥. 289, 
44 AmR 377;.Conrow vy. Snyder, 215 
App. Div. 603, 214 NYS 410; Hammer 


v. Bloomingdale Bros., Inc., 215 App. 
Div. 308, 213 NYS 743; Herron’ v. 
High Ground Dairy Co., 153 App. 


Div. 338, 138 NYS 8; Quinlan v. Rich- 
mond Light, etc., Co., 133 App. Div. 
402, 117 NYS 641; Jones v. Utica, etc., 
R. Co., 36 Hun 115. Contra Honegs- 
berger v. Second Ave, R. Co., 2 Abb. 
Dec. 378, 1 Keyes 570, 33 HowPr 193; 
Burke y. Broadway, etc., R. Co., 49 
Barb.-529, 34 HowPr 239. 

N. C.—Hogegard v. Atlantic Coast 
iitte R,.-Co;,, 9A N= 'C. 256; “139° SB 
372; Fry v. Southern Public Utilities 
Co., 183 N.C. 281, 111 SE 354; Rolin 
Vv. R. J. Reynolds Tobacco Co., "441 N. 
Cc. 300; 53 SH (891, 7 LRANS 335,. 8 
AnnCas 638. 

Oh.—Cleveland, etc. R. Co. v. 
Grambo, 103 Oh, St. 471, 134 NE 
20 ALR 1214; Cincinnati St. R. 
v. Wright, 54 "Oh. St. 181, 438 NE 
32 LRA 340; Kolar v. Erie 1 BOLO ey tyn's 
Oh. Cir. Ct. N. S. 452. 

Okl.—Depew v. Kilgore, 117 Okl. 
263, 246 P 606. 

Or.—Lawrence v. Portland R., etc., 
Co., 91 Or. 559, 179 P 485; Russell v. 
Oregon R.,. ete., Co.,, 54 Or, 128, 102 
619°" Dubiver.v..City, Ri Co. 44"Or. 
HAS To 9155.0) ae 69s, kh, AnnCas 

Pa.—Silberstein v. Showell, 267 Pa. 
29.8, 109) A 701, 

Porto Rico.—Rivera v. Porto Rico 
Drug Co., 32 Porto Rico 470; Rivera 
v. Villamil, 29 Porto Rico 257. 

, Tenn.—Cheek v, Fox, 7 Tenn, Civ. 
‘A. 160; Burckell v. Memphis St. R. 
Cone ohenn, Civ, vA. 576. 

Tex.—Evansich -y. Gulf, ete.,. R. 
Co., 57 Tex. 126, 44 AmR 586; Mexi- 
can Cent. R. Co. v. Rodriguez, (Civ. 
A.) 133 SW 690; St. Louis, ete, R. 
Co. v.. Bolen, 61 Tex. Civ. A. 339, 129 


SW 860; Gulf, ‘ete. R. Co, v. .Cole- 
man, 51 Tex. Civ. A: 415, 112 Sw 
690; Chicago, ete., R, Co. v. Johnson, 
(Civ. A.) 111 SW 758; Texas, etc.,; R. 
Co. v. Crump, (Civ. A.) 110 SW 1013 
{rev on other grounds 102 Tex. 250, 
115 SW 26]; Denison, etc., R. Co. v. 
Carter, (Civ. A.) 79 SW 320; Texas, 
etc., R. Co. v. Mother, 5 Tex. Civ. A. 
87, 24 Sw. 79. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932; Gesas v. Oregon Short 
Line R.iCor, 33 Utah 156, 93) P 274, 
13 LRANS 1074. 

*Va.—Virginia-Carolina R. Co. v. 
Clawson, 111 Va. 313, 68 SE 1003. 

Wash.—Pritchard y. Hockett, 140 
Wash. 499, 249 P 989; Masterson v. 
McGoldrick Lumber Co., 128 Wash. 
1, 221 P 990; Wickman vy. Lundy, 120 
Wash. 69, 206 P 842; Rose v. North- 
ern Pac. sy Co., 82 Wash. 684, 143 P 
145, LRA1915B 166. 

W. Va.—Prunty v. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570; Deputy v. 
Kimmell, 73 W. Va. 595, 30 SE 919, 
51 LRANS 989, AnnCasl1916E 656; 
Schoonover vy. Baltimore, etc., R. Co., 
69 W. Va. 560, 73 SE 266, LRA1917 
F 1, AnnCas1913B 964. 

Wis.—Schmidt v. Riess, 186 Wis. 
574, 203 NW 362; Kollentz v. Chicago, 


ete., R. Co., 170 Wis. 454, 175 NW 
929; Quinn v. Ross Motor Car Co., 
157 Wis. 548, 147 NW 1000; Reed-v. 


Madison, 83 Wis. 171, 53 NW 547, 17 
LRA 733; Schmidt vy. Milwaukee, etc., 
R. .Co,, 23 Wis.-186, 99 AmD 158. 

Ont.—Downing v. Grand Trunk R. 
Co., 49 Ont, L, 36, 58 DomLR 423; 
Moran v. Burroughs, 27 Ont. L. 539, 
4 OntWN 539, 10 DomLR 181; Hac- 
kett, v.. Toronto” Re *Coy* 1.0) “OntwR 
582; Burtch v. Canadian Pac. R. Co., 
8 OntWR 837. 

Sask.—Mayer v. Prince Albert, 
[1926] 4 DomLR 1072, [1926] 3 West 
Wkly 662. 

“Minors, aS well as adults, are re- 
quired to exercise ordinary care, but 
it is well settled that the ordinary 
eare which a child is required to ex- 
ercise must be determined by a dif- 
ferent rule than is applied in the case 
of .adults.”) Cahill -vi- Be BY &* ALCL. 
Stone Co,, 167 Cal. 126, 138, 188 P\712. 

Ordinary care generally: 

Of defendant see supra §§ 51-82. 
Of plaintiff see supra § 511. 

25. U. S.—Baltimore, ete., R. Co. 
v. Cumberland, 176 U. S. 232, 20 SCt 
380, 44 L. ed. 447. 

Ark.—Gates v. Plummer, 173 Ark. 


27, 291 SW 816; Garrison v. St. Louis, | 188 


ete, mY Con 92 Ark. 437, 1238 Sw 
Colo.—Richardson y. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982; Pierce v. Connors, 20 Colo. 178, 
37 P 721, 46 AmSR 279. 
Minn.—Roberts v. Ring, 143 Minn. 


151, 173 NW 487. 


Mo.—Jackson v. Butler, 249 Mo. 
342,155 SW 1071. 

W. Va 73 ‘W. 
Va. 595) 603, 80 SE o19, 51 LRANS 


989, AnnCasi916E 656, 


Wash.—Wickman y. Lundy, 120 
Wash. 69, 206 P 842, 

Sask.—Mayer  v, Prince Albert, 
[1926] 4 DomLR 1072, [1926] 3 West 


Wkly 662. 

“What may be deemed negligence 
by adults may not be chargeable as 
negligence by infants. In determin- 
ing whether or 


conduct of children should not be 
judged by the same rules which gov- 
ern that of adults.’”’ Deputy v. Kim- 
mell, supra. | 

[a] Thus a child about seven 
years old, struck by a runaway team 
of horses while she was walking 
along a footpath by the side of the 
highway where she had a right to 
be, may not be guilty of contribu- 


not a. plaintiff ‘is, 
guilty of contributory negligence, the 
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pacity to appreciate and avoid the danger from 
which his injury resulted.”6 


Statutes sometimes so 


tory negligence, even though an adult 
might have escaped being’ struck. 
Pierce y. Connors, 20 Colo. 178, 37 P 
721, 46 AmSR 279. 

26. U. S.—Baltimore, etc., R. Co. 
v. Cumberland, 176 U. §S. 232, 20 SCt 
380, 44 L. ed. 447; Sioux City, etc., R. 
Co, v. Stout, 17 Wall. 657, 21 L.. ed. 
745; Washington, etc., R. Co. v. Glad- 
mon, 15 Wall. 401, 21 L. eds 114; 
Payne v. Blevins, 280 Fed. 310; Force 
v. Standard Silk Co., 160 Fed. 992 [aff 
170 Fed. 184, 95 CCA 286]. 

Ark.—Garrison vy. St. Louis, 
R. Co., 92 Ark. 487, 123 SW 657. 

Cal.—Cahill v. E. B. & A. L. Stone 
Co., 167 Cal. 126, 138 P 712; Todd v. 
Orcutt, 42 Cal. A. 687, 183 P 963. 

Conn.—Jollimore  v. Connecticut 
Co., 86 Conn. 314, 85 A 373. 

Del.—Linthicum y. Truitt, 25 Del. 
338, ay A 245. 

D, C.—Conger v. Baltimore, ete., R. 
Co., 31 App. 139; Baltimore, etc., R. 
CO: 2% Cumberland, 12 App. 598. 

Ga.—Elk Cotton Mills v. Grant, 140 
Ga. 727, 79 SE 836, 48 LRANS. 656; 
Linder v. Brown, 137 Ga. 352, 73 SE 
734; Stewart v. Southern Bell Tel., 
ete.,, Co., 124 Ga. 224, 52 SE 331; 
Western, etc., R. Co. v. Rogers, 104 
Ga. 224, 30 SE 804; Central. R., etc., 
Co. v. Phillips, 91° Ga.’/526, 17 SE 
952; Western, etc., R. Co. v. Young, 
83 Ga. 512, 10 SE 197; Western, etc., 
R. Co. v. Young, 81 Ga. 397, 7 SE 912, 
12 AmSR 320; Braswell vy. Smith, 27 
Ga. A. 430, 110 SE 415. 

Ill.—Illinois Cent. R. Co. v. John- 
son, 123 Ill. A. 300 [aff 221 Ill. 42), 
77 NE 502]. 

Ind.—Baltimore, ete. R. Co. v. 
z Cenne 40 Ind. A, 315, 81 NE 
1 § 

Kan.—Bellamy v. Kansas City R. 


etc., 


Co., 108 Kan. 708, 196 P 1104; Bess 
v. Atchison, etc., R. Co., 62 Kan. 299, 
62 P 996 


La.—Westerfield v. Levis, 43 La. 
Ann, 63, 9 S 52; Moore v. Vance, 4 
La. A, 353. 

Mda.—Ottenheimer vy. Molohan, 146 
Md. 175, 126 A 97; BaltimoreCity 
Pass. R. Co. v. McDonnell, 43 Md, 
534; Baltimore, etc., R. Co. v. Breinig, 


25 Md. 378, 90 AmD 49; State v. 
Baltimore, ete., R. Co., 24 Md. 84, 87 
AmD 600. 


Mass.—O’Connor vy. Boston, ete., R. 
Corp., 135 Mass. 352; Plumley § v. 
Birge, 124 Mass. 57, 26 AmR 645; 
Dowd v. Chicopee, 116 Mass. 93; 
Lynch vy. Smith, 104 Mass. 52, 6 AmR 


Mich.—Thornton v. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW 938; 
Mollica v. Michigan Cent. “R.- Coen 
Mich, 96, 185 NW _ 927, LRA1917F 
118; Strudgeon v. Sand Beach, 107 
Mich, 496, 65 NW 616; Wright v. 
Detroit, etce., R. Co., 77 Mich. 123, 43 
NW 765; Hasenyer v. Michigan Cent. 
R.-Co., 48 Mich. 205, 12 NW 155, 42 
AmR 470. 

Minn.—Hindal v. Kahler Corp., 167 
Minn. 48, 208 NW 524; Erickson v. 
Gleason, 145 Minn. 64, 176 NW 199. 

Miss.—Potera v. Brookhaven, 95 
Miss. 774, 49. S 617: 

ae v. Eugas, 290 Mo. 
67 236 SW 50; Jackson v. Butler, 
249 Mo. 342, 155 ‘SW 1071; Heinzle v. 
Metropolitan St) ReiCo.; 182 Mo. 528, 
81 SW 848; Lynch v. Metropolitan 
St RCo; 112 Mo. 420, 20 SW 642; 
Eswin v. St, Louis, ete., Ri Gos, 96 
Mo. 290, 9 SW 577: Boland v. Mis- 
souri R. Co., 36 Mo. 484; McNulty 
Vv, St. Louis, éte.,R.*Co.; 166 Mo. A. 
439, 148 Sw 973) "Cherry V. St. Louis, 
etc., R. Co., 163 Mo. A, 53, 145 SW 
837; Herdt v. Koenig, 137 Mo. A. 
589, 119 SW 56; Moeller v. St. Louis 
United R. Co., 133 Mo. A. 68, 112 SW 


N. H.—Dostie v. International Cot- 
ton Mills, 80 N. H. 87, 114 A 277. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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provide.?? 


The care required of children has been 
phrased in many different, although similar, ways.?® 
Thus it has been stated that the care required is 
such care as the capacity of the child, mental and 
physical, fits it for exercising in the actual circum- 
stances of the occasion and situation under inves- 
tigation ;?° such care as it is capable of exercising ;°° 
that care which is naturally incident to the youth, 
inexperience, and immature stage of development 
of the child;*t care commensurate with his age,°? 
with his age and intelligence,** with his age, expe- 
rience, and understanding ;*4 the care required under 
like circumstances by a reasonably prudent person 
of the same age,*> of the same age and experience,*® 
of the same age, experience, and capacity,®’ of the 
same age, general development, and maturity;°* the 


NEGLIGENCE 


‘ 


care ordinarily exercised in the same situation and 


N. J.—Smith v. North Jersey St. 
R. oe od INhed: shu 29D, GT GAS oa. 
'C.—Fry vy. Southern Public 
Utilities Cos iss" No Co 288, > 111 Sh 
354; Rolin v. R. J. Reynolds Tobacco 
Co., 4d IN: 7 C; 3005553, SE 89k-. 7 
LRANS 335, 8 AnnCas 638; Murray 
v. Richmond, etc., R. Co., 93 N. C. 92. 

Or.—Gigoux v. Yamhill County, 73 
Or. 212, 144 P 437. 

Pa.—Edelman vy. Connell, 257 Pa. 
317, 101 A 653; Kierkowsky v. Con- 
nell, 253 Pa. 566, 98 A 766; Di Meglio 
v. Philadelphia, etc., R. Co., 252 Pa. 
391, 97 A 476; Mulligan v.. Home- 
stead, 243 Pa. 361, TOLAC TA, 

Tenn. —Manning v. American Cloth- 
ing Co., 147 Tenn. 274, 247 SW 1038; 
Queen v. Dayton Coal, ete., Co., 95 
Tenn. 458, 32 SW 460, 49 AmSR 935, 
30 LRA 82; Cheek v. Fox, 7 Tenn. 
Civ. A. 160. 

Tex.—St. Louis, etc., R. Co. v. Bo- 
len, 61 Tex. Civ. A. 339, 129 SW 860; 
Nexas, ete. KR. Co. “v. Crump; (Civ: 
A.) 110 SW 1013 [rev on_ other 
grounds 102 Tex. 250, 115 SW 26]; 
Denison, etc., R. Co. v. Carter, (Civ. 
A.) 79 SW 330. 

Vt.—Johnson v. Rutland R. Co 93 
Vt. 132, 106 A 682. 

Va.—Virginia-Carolina ss ACO: 5 Ve 
Clawson, 111 Va. 313, 68 SE 1008. 

Wash.—Masterson v. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990. 

Ont.—Moran y. Burroughs, 27 Ont. 
L. 539, 4 OntWN 539, 10 DomLR 181; 
Moore v. J. D. Moore Co., 4 Ont. 1 
167, 1 OntWR 290; Coburn vy. Hard- 
wick, 1 OntWR 733. 

“A child’s capacity is the measure 
of his responsibility, and if he has 
not the ability to foresee and avoid 
danger to which he may be exposed, 
negligence will not be imputed to him 
if he unwittingly exposes himself to 
it.’ Di Meglio v. Philadelphia, etc., 
Iee@o:, 2a2 Pay 3901393; 9 “A. 476 

27. See statutory provisions. 

[a] In Georgia, under Civ. Code 
(1910) § 3474, providing that the care 
required of a child of tender years 
is such as its capacity fits it for ex- 
ercising, a child of four years is con- 
clusively presumed incapable of con- 
tributory negligence. Williams v. 
Jones, 26 Ga, A. 558, 106 SE 616. 

28. See infra notes 29-64. 

29. Elk Cotton Mills v. Grant, 140 
Ga. 727, 79 SE 836, 48 LRANS 656; 
Linder v. Brown, RO Ga 8525 73 SB 
734; Williams v. ‘Jones, 26 Ga. A. 558, 
106 SE 616; Ransom y. Nunnally Co., 
26 Ga. A. 222, 105 SE 822; Madden v. 
Ss. L. Mitchell Auto, Co., 21 Ga. A. 
108, 94 SE 92 

30. BHrickson v. Gleason, 145 Minn. 
64, 176 NW 199; Potera v. Brook- 
haven, 95 Miss. 774, 49 S 617; Taylor 
v. Missouri Pac. R. Co., (Mo. A.) 257 
SW 511; Russell v. Oregon R., etc., 
Co., 54 Or, 128, 102 P 619. 

31. Berdos v. Tremont, etc., Mills, 
"209 Mass. 489, 95 NE 876, AnnCas 
1912B 797. 

32. Lee v. Sterling Silk Mfg. Co., 
134 App. Div. 128, 118 NYS 852. 

33. Smith v. Rochester R. Co., 133 
App. Div. 847, 118 NYS 78 [rev on 


other grounds 197 N. Y. 600 mem, 91 
NE 1120 mem]; Kostenbaum v. New 
York City R. Co., 120 App. Div, 160, 
105 NYS 65. 

34. Lawrence y. Portland R., etc., 
Cos. 9d) Or 559; 179) PP, 485. 

35. Rasmussen yv. Whipple, 211 
Mass, 546, 98 NE 592; Herdt v. Koe- 
nig, 137 Mo. A. 589, 119 SW 56. 

36. Cleveland, ete., ip CO, Ua. 
Grambo, 103 Oh. St. 471, 134 NE 648, 
20 ALR 1214, 

27. Greeneich vy. Knoll, 73 Cal. A. 
1, 238 -P 163, 

38. Igle v. People’s R. Co., 28 Del. 
376, 93 A 666; Travers v. Hartmann, 
28 Del. 302, 92 A 855. 

39. Curtis v. Grand Trunk R. Co., 
178 Mich. 382, 144 NW 824. 

40. Springfield Cons. R. Co. v. 
Welsch, 155 I]. 511, 40 NE 1034. 

41. Fannon vy. Morton, 228 Ill. A. 
415; Sutton v. Arrow Transfer Co., 
186 Ill. A. 188; Cunningham v. Illi- 
nois’ Cent.» R. .Co., -165) Tle. A. 382; 
Burke v. Chicago City R. Co., 153 Ill. 
A. 388; McEldon v. Drew, 138 Iowa 
390, 116 NW 147, 128 AmSR 203. 

42. Pence v. Hines, 221 Til. A. 
584; Johnson v. St. Charles, 200 Ill. 
A. 184; Burke v. Waterman, 187 Ill. 
A, 440. 

43. Colo.—Richardson v. El Paso 
SP Gold Min. Co., 51 -Colo. 440, 118 
P 


Ky.—Smith v. National Coal, etc., 
Co., 135 Ky. 671, 117 SW 280. 

Md.—Washington, ete. R. Co. v. 
State, 137 A 484, 

Mass.—Young v. Small, 188 Mass. 
4, 73 NE 1019, 109 AmSR 457. 

Nebr. —Chicago, CLO EerapcOen sve 
Grablin, 38 Nebr. 90, 56 NW 796, 57 
NW 522; Huff v. Ames, 16 Nebr. 139, 


19 NW 623, 49 AmR 716. 

N. J.—David v. West Jersey, etc., 
Re Co. 84) Ni... Lis 685, 87 A440; 
Smith v. North Jersey St. R. Co., 73 
Ned. da 295" 674A" 753. 

N.. Y.—Jacobs v. H. J. ‘Koehler 
Sporting Goods Co., 208 N. Y, 416, 102 
NE 519, LRA1917F 7; Byrne v. New 
York Cent., ete., R. Co., 88 N. Y; 620. 

Tenn.—Manning v. American Cloth- 
ing Co., 147 Tenn. 274, 247 SW 108; 
Queen v. Dayton Coal, etc., Co., 95 
Tenn. 458, 32 SW 460, 49 AmSR 935, 
30 LRA 82. 

44. Moeller v. United R. Co., 242 
Mo, 721, 147 SW 1009; Gray v, Wa- 
been R. Co., 179 Mo. A, 541, 162 SW 
672, 

45. Cal.—Hoy v. Tornich, 199 Cal. 
545, 250 P 565. 

Til.—Wende v. Chicago City R. Co., 
192 ll. A, 164 [rev on other grounds 
271. Ill. 437, 111 NE 275], 

Iowa.—Merryman v. Chicago, 
R. Co., 85 Iowa 634, 52. NW- 545. 

Mo.—Bussey v. Don, 259 SW 791; 
Shortridge v. Scarritt Est. Co., 145 
Mo. A. 295, 130 SW 126; Vessels v. 
Metropolitan St-.2RisiColy, 129). Mo. Ax 
708, 108 SW 578; Fry. v. St. Louis 
Transit Co., 111 Mo. A. 324, 85 SW 
960; Anderson v. Union Terminal R. 
Cora Slo. A, 116. 

Pa.—Strawbridge v. Bradford, 128 
Pa. 200, 18 A 346, 15 AmSR 670 


etc., 
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| under like circumstances by a child of the same 
age,®® of the same age and capacity,*® of the same 
age, capacity, intelligence, and experience,*! of the 
same age, capacity, intelligence, experience, and dis- 
eretion;*? that care which may reasonably be ex- 
pected under the same or similar circumstances of 
children of the same age,** of the same age and of 
ordinary prudence,** of the same age and capacity,** 
of the same age and experience,*® of the same age 
and intelligence,** of the same age, development, 
and intelligence,*® of the same age, intelligence and 
experience,*® of the same age, capacity, and expe- 
rience,°® of the same age, judgment, and experi- 
ence,°+ of the same age, capacity, intelligence, and 
experience,” of the same situation and condition ;>? 
the care which children of the same age,** of the 


[quot Kelly vy. Pittsburg, etc., Tract. 
Co., 204 Pa. 623, 54 A 482]; Oakland 
Res Comy: Fielding, 48 Pa. 320; Smith 
v. O’Connor, 48 Pa. 218, 86 AmD 582; 
Pennsylvania R. Co. v. Kelly, 31 Pa. 

Wash.—Mitchell v. Tacoma R., etc., 
Co., 9 Wash, 120, 37 P 341 

46. Giaccobe v. Boston El. R. Co., 
215 Mass. 224, 102 NE 322. 

47. Louisville, etc., R. Co. v. Webb, 
99 Ky. 332, 35 SW 1117, 18 KyL 258; 
Trudell v. Grand Trunk Re Coz 126 


‘Mich. 73, 85 NW 250, 58 LRA 271; 


Serano v.. New York Cent., etc., R. 
Co.,. 188 N. Y. 156, 80 NE 1025, 117 
AmSR 833; Dowling v. New York 
Cent. ete., Re Co. - 90 NG Yae 6005 
Byrne v. New York Cent., etc, R. 
Co., 83 N. Y. 620; Thurber v. Har- 
lem Bridge, etc; Ry Coe 60wwNs a 
326; Marius vy. Motor Delivery Co., 
146. -Appy; Div. :.608; 1381. NYS. °857; 
Batchelor v. Degnon Realty, etc., 
Impr. :Co., 131° .App..:Div. 136, 115 
NYS 93; Brown v, Syracuse, 77 Hun 
411, 28 "NYS 792; Weaver v. Bullis, 
60 Hun 579, 14 NYS 338 [aff 128 N. 
Y. 634,-29 NE 147]; Hayeroft v. 
Lake Shore, ete., R. Co., 2 Hun 489 
[aff 64 N. Y. 636]; Costello v. Syra- 
couse, ete.,. Ry Coin Obie Barbs (Nat ke) 
92; Casey v. New York Cent., etc., 
R, Co., 6 AbbNCas 104. [aff 78 N 
Y. 518]; Lake Brie, ete. R. Co. v. 
Mackey, 53 Oh. St. 370, 41 NE 980, 
53 AmSR 641, 29 LRA 757. 

48. Knickerbocker v. Detroit, etc., 
R. Co., 167 Mich. 596, 1383 NW 504; 
Secard v. Rhinelander Lighting Co., 
147 Wis. 614, 133 NW 465. 

49. Seifert v. Schaible, 81 Kan. 
$23,, 1055 BP. 529". Lichtbach vy Kel-= 
(Ariz.) 251 


bach, 186. NYS 126 
50. Bruno vy. Grande, 
P 550; Edelman v. Connell, 257 Pa. 
317, 101 A 653; Herald v. Smith, 56 
Utah . 304, 190 P 932; Thomas v. 
Oregon Short Line R. Co, 47 Utah 
394, 154 P 777; Kyne v. Southern 
Pac, Co. 444), Utah 268265 P xsl 
Gesas v. Oregon Short Line R. Co., 
4 pen 156, 93 P 274, 13 LRANS 

74, 

51. Rutkowski Vv. Connecticut 
Light, ete., Co., 100 Conn, 49, 3 
A 25; Chernov v. Blakeslee, 95 Conn. 
617, 111 A 908; Kishalaski v. Sulli- 
van, 94 Conn, "196, 108 A 538; In- 
dianapolis Tract., etec., Co. v. Croly, 
54 Ind. A, 566, 96 NB 973; 98 NE 


1091, 

52. Soens v. Chicago, etc., Coal 
Co., 160 Ill. A. 467; Swanson vy. 
Chicago City R. Co., 148 Ill. A, 185 
[aff 242 Ill. 888, 90 NE 210]; Ras- 
tetter v. Peoria R. Co., 142 Ill, A. 
417; Johnson vy. Rutland R. Co., 93 
Wats 132) 106 A 682, 

53. Baltimore, ete eR” 7 Co; 

United Gas, 


Fryer, 30 Ma. 47. 
54. Pierce v. 

Co., 161 Cal. 176, 118 P 700; Baker 
v. Seaboard Air Line R. Co., 150 N. 
C. 562, 64 SE 506, 29 LRANS 846, 
17 AnnCas 351; Texas, etc., 
v. Crump, 102 Tex. 250, 
26; Deputy v. Kimmell, 

595, 80 QE 919, 51 LRANS- 989, 


Vv. 


etc, 
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same age and intelligence,> of the same age and 
maturity,°® of the same age and understanding,** 
of the same age and of ordinary prudence,°® of the 
same age and experience and of ordinary prudence,®® | der the same or similar circumstances. 
of the same age and intelligence and of ordinary 
prudence,®° of the same age, intelligence, and experi- 
ence,®! of the same age, judgment, and experience,®” 


AnnCasl1916E 656; Schoonover _v. 
Baltimore, etc., R. Co.,. 69 an aVias 
560, 73 SE 266, LRAI917F 1, Ann 


Casi913B 964. . 

55. Erie R. Co. v. Weinstein, 166 
Fed. 271, 92 CCA 189. 

56. Roberts v. Ring, 143 Minn. 151, 


173 NW 437. 

57. Cincinnati, .ete.,..§ Re. Co. vy. 
Cooke, (Ky.) 121 SW _ 467, 

58. Linthicum v. Truitt, 25 Del. 


338, 80 A 245; Purcell v. Boston El. 
R= Cou, sell Mass 795) 97 INE 626; 
Rolling-Mill Co. v. Corrigan, 46 Oh. 
St. 283, 20 NE 466, 15 AmSR 596; 
Scherer v. Wood, 19 Oh. A. 381; 
Fritch v. Cincinnati Tract. Co., 14 
ak CROC ING USPTO ea rOne Gin Ot; 

6. 

59. Day v. Cunningham, 125 Me. 
328, 183 A 855, 47 ALR 1229; Crosby 
v. Maine Cent. Re JOO. SL iS Me. 270, 
93 A 744, LRA1915H 225. 

60. Chickering y. Lincoln County 
Power Co., 118 Me. 414, 108 A 460; 
Grant .-v.."Bangor” R.,° ete:,.:Co., .°F09 
Me. 133, 83 A 121; Wyman v. Berry, 


106 Me. 48, 75 A 123, 20 AnnCas 
439. 

61. Dowlen v. Texas Power, etc., 
Co., (Tex. Civ, A.) 174 “SW. 674; 
Schmidt v. Riess, 186 Wis. 574, 203 
NW 362. * 

62. Solomon v. Public Serv. R. 


Co., 87 N. J. L. 284, 92 A 942, Ann 
Cas1917C 356. 

63. Garrison v. St. Louis, 
R. Co., 92 Ark, 437, 123 SW 657. 

64. Rivera v. Villamil, 29 Porto 
Rico 257; Goldberg’ v. Berkowitz, 
173 Wis. 603, 181 NW 216. 

65. U. S.—Baltimore, etc., R. Co. 
v.. Cumberland, 176 U. S. 232, 20 
SCt 380, 44 L. ed. 447; Payne v. 
Blevins, 280 Fed. 310; Force v. 
Standard Silk Co., 160 Fed. 992 [aff 
170 Fed. 184, 95 CCA 286]; Smith v. 
Pittsburgh, etc., R. Co., 90 Fed. 783. 

Ala.—Birmingham, ete, R. Co. v. 
Mattison, 166 Ala. 602, 52 S 49. 

Ariz.—Bruno vy. Grande, 251 P 550. 

Ark.—Kansas City Southern R. Co. 
v. Teater, 124 Ark. 1, 186 SW 294. 

Cal.—Pierce v. United Gas, etc., 
Co., 161 Cal. 176, 118 P 700, 

Conn.—Rutkowski v. Connecticut 
Light, ete., Co., 100 Conn, 49, 123 A 
25; Chernov v. Blakeslee, 95 Conn. 
617, 111 A 908; Lederer v. Connecti- 
eut Co., 95. Conn. 520,.111' A 785; 
Kishalaski v. Sullivan, 94 Conn. 196, 
108 A 588; Di Maio v. Yolen Bottling 
Works, 93 Conn. 597, 107 A 497; Jolli- 
more vy. Connecticut Co., 86 Conn. 314, 
85 A 373. 

Del.—Goldstein vy. People’s R. Co., 
21 Del. 306, 60 A 975; Tully v. Phila- 
delphia. ete., R. Co., 19. Del. 455, 50 
A 95; Tully v. Philadelphia, etc., R. 
Co., 18 Del. 587, 47 A 1019, 82 AmSR 
425; Weldon v. Philadelphia, ete., R. 


etc., 


Co., 18 Del. 1, 48 A 156. 
Fla.—German-American Lumber 
Co. v. Hannah, 60 Fla. 76, 58 S 516, 
20 LRANS 882. 
Ill.— Deming v. Chicago, 321 Ill. 


841, 151 NE 886; Hartnett v. Boston 
Store, 265 Ill. 331, 106 NE 837, LRA 
1915C 460; Star Brewery Co. v. 
Hauck,: 222 Ill. 348, 78 NE 827, 113 
AmSR 420 [aff 126 Ill. A. 608]; Chi- 
cago, ete., R. Co, v. Becker, 76 Ill. 
25; Pence v. Hines, 221 Ill. A. 584; 
Curran vy. Chicago, etc.,, R. Co., 213 
Ill. A. 7 [rev on other grounds 289 
Ill. 111, 124 NE 330]; Gherra v. Cen- 
tral Illinois Public Serv. Co., 212 Ill. 
A. 48; Johnson y. St. Charles, 200 Ill. 
A. 184; Wende 'v, Chicago City R. 
Co; 192 Ill, A. 164 [rev on other 
grounds 271 Ill. 437, 111 NE 275]; 
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is not the only 


Burke v. Waterman, 187 Ill. A. 440; 
Cada (ve, The) Bair. V8 7h PAs Lh; 
Shaw vy. Corrington, 171 Ih A, 232; 
Levy v. Chicago R. Co.; 167 Ill. A. 
527; Devine v. Chicago City R. Co., 
Lov Wl. As Sts Wabash, sR is@osmays 
Jones, 121 Ill. A. 390; Rothschild v. 
Levy, 118 Ill. A, 78; Chicago City R. 
Co. v. Biederman, 102 Ill. A. 617; 
Illinois Cent. R. Co. v, Bandy, 88 Ill. 
A. 629, 

Ind.—Cole v, Searfoss, 49 Ind, A. 
334, 97 NE 345. 

Iowa.—Long v. Ottumwa R., etc., 
Co., 162 Iowa 11, 142 NW 1008; Mc- 
Eldon vy. Drew, 138 Iowa 390, 116 NW 
147, 128 AmSR 203; Fishburn v. Bur- 
lington, etc., R. Co., 127 lowa 483, 103 
NW 481, 

Kan.—Seifert v. Schaible, 81 Kan. 
823, 105 P 529; Chicago, etc., R?.Co. 
v. Parkinson, 56 Kan. 652, 44 P 615. 

Ky.—Ham v, Hord, 189 Ky. 317, 224 
SW 868; Collett v. Standard Ot ‘Cos 
186 Ky, 142, 216 SW 356; Davis v. 
Ohio Valley Banking, etc, Co.5 12% 
Ky. 800, 106 SW 843, 32 *KyL 627, 
15 LRANS 402. 

La.—Moore v. Vance, 4 La, A. 353. 

Me.—Brown v. Rhoades, 137 A 58; 
Easler vy. Downie Amusement Co., 125 
Me. 334, 133 A 905; Day v. Cunning- 
ham, 125 Me. 328, 133 A 855, 47 ALR 
1229; Meserve v. Libby, 115 Me. 282, 
98 A 754; Crosby v. Maine Cent. R. 
Co., 113 Me, 270, 93 A 744, LRA1915E 
225; Wyman v. Berry, 106 Me. 43, 
75 A 128, 20 AnnCas 439. 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass, 489, 95 NE 876, 
AnnCasi1912B 797; Elkins v. Boston, 
etc., R. Co., 115 Mass. 190; Munn v. 
Reed, 4 Allen 431. 

Mich.—Thornton y. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW > 958; 
Harris v. Crawley, 170 Mich. 381, 136 
NW 356; Mollica v. Michigan Cent. 
R. Co., 170. Mich: 96; ‘135 (NW. 927, 
LRA1917F 118; Knickerbocker v. De- 
troit, ete., R. Co., 167 Mich. 596, 133 
NW 504, 

Minn.—Hindal v. Kahler Corp., 167 
Minn. 48, 208 NW 524; Hackert v. 
Prescott, 165 Minn. 134, "205 NW 893; 
Hughes vy. Minneapolis St> GR: Co. 
146 Minn. 268, 178 NW 605; Erickson 
v. Gleason, 145 Minn. 64, 176 NW 
199; Roberts v. Ring’, 143 Minn, 151, 


173 NW 437. 

Mo.—Jackson v. Butler, 249 Mo. 
842, 155 SW 1071; Campbell v. St. 
Louis ete, ‘R: Coit, i75°Mo> 16 25 
SW 86; Ridenhour v.. Kansas City 


Cable R. Co.,..102 Mo, 270, 183 SW 
889, 14 SW 760; Biskup v. Hoffman, 
(A.) 287 SW 865; Marshall v. St. 
Louis United R. Co., (A.) 184 SW 
159; Ludwig v. H. D. Williams Coop- 
erage Co., 156 Mo. A. 117, 1386 SW 
749; Donoho v. Vulcan Iron-Works, 
7 Mo. A, 447 [aff 75 Mo, 401], 

Nebr.—Collins vy. Weise, 110 Nebr. 
552, 194 NW 450. 

N. H.—Dostie v. International Cot- 
ton Mills, 80 N. H. 87, 114 A 277. 

N. J.—Solomon Vv. Public Serv, R. 
Co, 87 N. J.'L, 284, 92.A 942, Ann 
Cas1917C 356. 

N. Y.—Karples v. Heine, 227 N. Y. 
74, 124 NE 101; Jacobs v. H. J. Roeh. 
ler Sporting Goods Co., 208 N. Y. 416, 
102 NE 519, LRA1917F (ae Lafferty 
v. Third Ave. R, Cos 18 N. Y. 594, 
68 NE 1148 [aff 85 App. Div. 592, 83 
NYS 405]; Byrne v. New York Cent., 


ete., R. Co., 83 _N. Y. 620; McGovern 
v. New York Cent., etc., R. Co., 67 
N. Y. 417; McGarry v. Loomis, 63 


Na 104, "20 AmR 510; Reynolds v. 
New York Cent., etc., R. Co; (S8UNSY: 
248; Mowrey v. Central City R. Co., 
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of the same age, capacity, intelligence, and discre- 
tion,®* or of the same age, capacity, intelligence, dis- 
cretion, and experience,®* are accustomed. to use un- 


In deter- 


mining whether a child exercised the care required 
of him, his age, although it is an important facto 


ue 
factor to be considered,®* and "st 


51 N. Y. 666; O’Mara vy. Hudson River 
R. Co., 38 N.=Y. 445, 98 AmD > 61; 
Sheridan v. Brooklyn City, etc., R. 
Go; 86. ING FY. (O95 — Yo a er, ares 
Transcr. A. 49, 34 HowPr 217; Con- 
row v. Snyder, 215 App. Div. 603, 214 
NYS 410; Herron v. 
Dairy Co., 153 App. Div. 338, 138 
NYS 3; Ardolino v. Reinhardt, 130 
App. Div. 119, 114 NYS 508; Murphy 
v. Perlstein, 73 App. Div. 256, 76 
NYS 657; Lichtbach v. Kelbach, 186 
nee 126; Thies v. Thomas, 77 NYS 

N. C.—Rolin v. R. J. Reynolds To- 
bacco Co., 141, N. C. 300, 53 SE 891, 7 
LRANS 335, 8 AnnCas 638, 

Oh. — Cleveland, ete. Rou Co, ay 
Grambo, 1038 Oh. St. 471, 134 NE 648, 
20 ALR 1214; Cincinnati St. R. Co. 
v. Wright, 54 "Oh. St. 181, 43 NE 688, 
32 LRA 340; Cleveland Rolling-Mill 
Co. ‘v..‘ Corrigan, “46° Oh, St. 283.7 20 
NE 466, 3 LRA 385; Scherer v. Wood, 
19.Ob,.-A;; 3822 Briteh vy Cincinnati 
Tract. Co:,)14-Oh.- Cir cet No sa aie 
82; Oh. Cir? Ct. 536; 

Or.—Lawrence y. Portland R., etc., 
Co., 91 Or. 559, 179 P 485; Gigoux v. 
Yamhill County, 73 Or. 212, 144 P 
437; Dubiver v. City R. Co., 44 Or. 
220, 50432 815,45 > 699. 

Pa.—Di Meglio v. Philadelphia, etc., 
R..Co,,,252 "Pa: 39), 972A 476 

Tenn.—Cheek v. Fox, 7 Tenn. Civ. 
A, 160. 

Tex.—Chicago, etc., R. Co. v. John- 
son, (Civ. A.) 111 SW  758;. Texas, 
etc., R. Co, y. Mother, 5 Tex. Civ. AL 
87, 24 SW 79. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932; Thomas vy. Oregon 
Short Line R. Co., 47 Utah 394, 154 
P 777; Gesas v. Oregon Short Line 
Ru Comwee “Uta 56, Cesc cele 
LRANS 1074; Christensen Vv. Orégon 
Ste Line R. Co., 29 Utah 192, 80 

Vt.—Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682; Bottum v. Hawks, 
84 Vt. 370, 79 A 858, 35 LRANS 440, 
AnnCasi1913A 1025. 

Wash.—Pritchard y. Hockett, 140 
Wash, 499, 249 P 989; Olson v, Payne, 
116 Wash. 381, 199 P 757; Rose vy. 
Northern Pac. R. Coney. Wash. 684, 
143 P 145, LRA1915B 166. 

Ww. Va.—Prunty Vv. Tyler Tract. Co.y 
90 W. Va. 194, 110 SE 570; Schoon- 
over v. Baltimore, etc., R. Co}, 69 W. 
Va. 560, 73 SE 266, LRA1917F als 
AnnCas1913B 964; Bice v. Wheeling 
Hei. Co., 62 "Ww. Va. 685, 59 SE 


Wis.—Schmidt v. Riess, 186 Wis. 
574, 203 NW 362; Quinn v. Ross Mo- 
tor Car Co., 157 Wis. 548, 147 NW 
1000; Van Salvellergh v. Green Bay 
Tract. Co., 132 Wis, 166, 111 NW 
1120; Kucera y. Merrill Lumber Co., 
91 Wis. 637, 65 NW. 374. 

Wyo.—Ramirez v. Cheyenne, 34 
Wyo. 67, 241 P 710, 42 ALR 245. 

On nt.—Downing v. Grand Trunk R. 
Co., 49 Ont. L. 36, 568 DomLR. 423; 
Moore v. J. D. Moore Co., 4 Ont. L. 
167, 1 OntWR 290; Potvin v. Cana- 
dian Pac. R, Co., 4 OntWR 511. 

66. Ala.—Birmingham, etc., R. Co, 
v. Mattison, 166 Ala. 602, 52 S$ 49. 


Ga.—Linder v. Brown, 187 Ga. 352, 
73 SE 734 


Ill.—Illinois Irony seta we Coukapee 
Weber, 196 Ill, 526, .63 "NE 1008: 
Economy Light, ete., Co. yv. Hiller, 
113 Ill, A. 103 [aff 211 Il, 568, 71 
NE 1096]. 

Mass.—Berdos v. Tremont, etc., 


Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B 797. 
Mich.—Thornton y. Ionia Free Fair 


_— 
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has been asserted that age is of no significance 
The care which 
an average child of his own age would use is not 
the proper standard with which to measure his 
If a child has greater natural capacity and 
intelligence than the average child of his age, he 
is required to use a degree of care proportionately 
A child is not required to use the high- 


except as a mark of capacity.%7 


eare.®® 


greater.®® 
est degree of care of which he is 
standard is the care exercised by 


same capacity who are ordinarily 


Assoc., 229 Mich. 1, 200 NW 958; 
Trudell v. Grand Trunk R. Co., 126 
Mich. 73, 85 NW 250, 53 LRA 271. 

Mo.—Cherry v. St. Louis, ete., R. 
Co., 163 Mo. A. 53, 145 SW 837; Fink 
Vv. ‘Kansas City Southern R. Co., 161 
Mo, A. 314, 143 SW 568. 

[a] Reason for rule.—‘“One child 
may understand and appreciate one 
danger and not another. Another 
child of the same age as the first, 
may understand the danger the first 
does not, and be insensible to the 
danger of which the first was aware. 
A child raised in the city may be 
perfectly capable of understanding 
and avoiding the danger of street 
cars, railroads and crowded streets, 
but insensible of the danger of a 
mowing or threshing machine, a foot 
adz, or a scythe blade, etc.; while 
a child of the same age and average 
intelligence, raised on a farm, would 
fully comprehend and understand the 
dangers of the latter class, but be 
wholly unconscious or ignorant of 
those of the former. Some children 
at the age of seven better understand 
the dangers of trains and cars than 
do others at 14. Therefore, the ca- 
pacity, the intelligence, the knowl- 
edge, the experience, and discretion 
of the child are always evidentiary 
circumstances.” Birmingham, etc.,, 
R. Co. v. Mattison, 166 Ala. 602, 610, 
52S 49. i 
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299, 62 P 996. 
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Co., 146 App. Div. 608, 131 NYS Spa 
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W. Va.—Prunty vy. Tyler Tract. Co., 
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70. Stern v. Bensieck, 161 Mo. 146, 
61 SW 594. 
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Del. —_Travers v. Hartmann, 28 Del. 
802. 92 A 855; Linthicum y. Truitt, 
25 Del. ae 80 A 245. 

Me.—Day v. Cunningham, 125 Me. 
328, 133 ag 855, 47 ALR 1229; Chick- 
ering v. Lincoln County Power Cos, 
118 Me. 414, 108 A 460; Grant v. 
Bangor R., etc., Cos, 09 Me. 133, 83 
A 121; Wyman v. Berry, 106 Me. 43, 
75 A 123, 20 AnnCas 439. 

Mass.—Rasmussen vy. Whipple, 211 


Mass. 546, 98 NE 592; Purcell v. 
Boston El. R. Co., 211 Mass. 79, 97 
NE 626. 


Mo.—Moeller v. United R. Co., 242 
Mo. 721, 147 SW 1009; Stern v. ‘Ben- 
sieck, 161 Mo, 146, 61 SW 594; Gray 
v. Wabash R. Co; “179 Mo, A. 541, 162 
SW 672; Herdt v. Koenig, 137 Mo, A. 
589, 119 SW 56. : 

Oh.—Cleveland, ete, R. Co. v. 
Grambo, 103 Oh. St. 471, 134 NE 648, 
20 ALR 1214; Rolling- Mill Co. v. Cor- 
rigan, 46 Oh. St. 283, 20 NE 466, 15 
AmSR 596; Scherer v. Wood, 19 "Oh. 
A, 381; Fritch v. Cincinnati Tract. 
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cumstanees."4 


capable.”° The 
children of the 
eareful.71 The 


Goj; 14: Ohi Cir. -CtsNSi079, 1382 0Oh. 
Cir, Ct....53'63 
Wis.—Anderson v. Chicago Brass 


Co:,5 127 «Wis. (273, 106 NW) 1077; 
Collins v. Janesville; 107 Wis. 436, 
83 NW 695. 

72. Anderson v. Chicago Brass 


Co., 127 Wis. 273, 106 NW 1077. 


73. Collins v. Janesville, 107 Wis. 
436, 838 NW 695. 
74  Warble v. Sulzberger Co., 185 


Ala. 603, 64 S 361; Baltimore, etc., R. 
Co. v. Webster, 6 App. (D. C.) 182. 

75. OU. S.—Baltimore, etcs, Ri Co, 
v. Cumberland, 176 U. Ss. 232) 20 SCt 
380, 44 L. ed. 447, 

Ala.—Birmingham, etcr, 
Mattison, 166 Ala. 602, 52 S 49. 

Cal.—Cahill v. E. B. & A. L. Stone 
Cos, t167 “Cah p26, 11138) iP 712: 

Conn.—Chernov v. Blakeslee, 95 
Conn. 617, 111 A 908. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855; Linthicum v. Truitt, 
25 Daly 338, 80 A 245. 

D. C.—Conger v. Baltimore, 
R. Co., 31 App. 139. 

Ill.—-Penee v. Hines, 221 Ill. A. 584; 
Devine v. Chicago City R. Co., 167 
Ill. A. 361. 

Mich.—Knickerbocker v._ Detroit, 
one R. Co., 167 Mich. 596, 133 NW 

Minn.—Hindal v. Kahler Corp., 167 
Minn, 48, 208 NW 524; Roberts v. 
Ring, 143 Minn, 151, 173 NW 437. 

Nebr.—Collins v. Weise, 110 Nebr. 
nee 194 NW 450. 


etc., 


Y.—Herron v. High Ground 
Dairy Co., 153 App. Div. 338, 138 
NYS 3; Ardolino v. Reinhardt, 130 


App. Div. 119, 114 NYS 508; Licht- 
bach v. Kelbach, 186 NYS 126. 


Oh. —Cincinnati Stipa Conan. 
Wright, 54 Oh. St. 181, 43 NE 688, 
32 LRA 340; Cincinnati Tract. Co. 


yv. Blackson, 6 Oh, Cir. Ct. N. S. 
2% ,Ohs7 Cir, Otic1 91 

Or.—Cooper v. North Coast Power 
Cows 127 Or5 662,244) P) 6657-245). P 
317, 117 Or. 384, 244 P 671; Gigoux 
ree Yamhill County, 73;:Or, 212, 144 P 


Ww. Va.—Schoonover y. Baltimore, 
etc., R. Co., 69 W. Va. 560, 73 SE 266, 
LRA1917F if AnnCas1913B 964. 

76. Uz S.—-Baltimore, ete., -RirCo: 
v. Cumberland, 176 U. 8S. 232, 20 SCt 
380, 44 L. ed. 447; Force v. Standard 
Silk Co., 160 Fed. 992 {aff 170 Fed. 
184, 95 CCA 286]. 

Ala.—Southern Express’ Co. Vv. 
Roseman, 206 Ala. 681, 91 S 612; 
Indian Refining Co, v. Marcrum, 205 
Ala. 500, 88 S 445; Birmingham, etc., 
R. Co. v. Mattison, 166 Ala. 602, 52 
S 49. 

Ark.—Kansas City Southern R. Co, 
v. Teater, 124 Ark. 1, 186 SW 294; 
Garrison v. St. Louis, ete. R. Co., 
92 Ark. 487, 128 SW 657. 

Conn.—Jollimore_ v, 
Co., 86 Conn. 314, 85 A 373 

Fla._German-American Lumber 
Co. v. Hannah, 60 Fla. 76, 53 S 516, 
30 LRANS 882. 

Ill.—Maskaliunas v. Chicago, etce., 
R. Co., 318 Ill. 142, 149 NE 23; Hart- 
nett v. Boston Store, 265-111. 331, 106 
NE 837, LRA1915C 460; Pekin v. Mc- 
Mahon, 154 Ill, 141, 39 NE 484, 45 
AmSR 114, 27 LRA’ 206; Johnson vy, 
St. Charles, 200 Ill. A. 184; Wende vy. 
Chicago City R. Co., 192 Ill. A. 164 
[rev on other grounds 271 Ill. 4387, 
111 NE 275]; Burke v. Waterman, 
187 Ill. A. 440; Cada v. The Fair, 187 
Ill. A, 111; Shaw v. Corrington, 
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care exercised by ‘‘the great mass of children’’ is 
not the proper standard,’? nor is that of ‘‘the great 
mass of ordinarily prudent children.’’”? 
care on the part of a child may therefore be defined 
as that care which an ordinarily prudent child of 
the same capacity to appreciate and avoid danger 
of injury would use under the same or similar cir- 


Ordinary 


In determining whether a child used such care, 
consideration may be given to such matters as his 
mental and physical development,” intelligence,’® 


Ill. A, 232; Levy v. Chicago R. Co., 
167 Til. A. 527; Wabash R. Co. v. 
Jones, 121 Ill. A. 390; United Brew- 
eries: Co.* v.:'\Bass,. 12% -Til> Ass&2995 
Rothschild v. Levy, 118 Ill. A. 78; 
Kinnare vy. Chicago, etc., R. Co., 114 
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Iowa. —McEldon v Drew, 138 Iowa 
390, 116 NW 147, 128 AmSR 203. 

Kan.—Seifert v. Schaible, 81 Kan. 
323, 105 P 529. 

Me. —Chickering v. Lincoln County 
Power Co., 118 Me. 414; 108 A 460; 
Meserve v. Libby, 115 Me. 282, 98 
A 754; Wyman v. Berry, 106 Me. 43, 
75 A 123, 20 AnnCas 439; Brown v. 
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R. Co., 39 Md. 438. 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B T9Ts Slattery v. Lawrence 
Ice Co., 190 Mass. 79, 76 NE 459. 

Mich.—Harris v. Crawley, 170 Mich. 
381, 136, NW 356; Knickerbocker v. 
Detroit, etc., R. Co., 167 Mich, 596, 
133 NW 504; Trudell v. Grand Trunk 
R.. Coz, 126 Mich. 73, Bs NW 250, 53 
LRA 271. 

Minn.—Hindal v. Kahler Corp., 167 
Minn, 48, 208 NW 524. 

Mo.—Goodwin v. Eugas, 290 Mo. 
673, 236 SW 50; Jackson v. Butler, 
249 Mo. 342, 155 SW 1071; Biskup v. 
Hoffman, (A.) 287 SW 865; Coleman 
v. Himmelberger- Harrison Land, etc., 
Co., 105 Mo. A. 254, 79 SW 981. 

N. Y.—Karpeles Vv. Heine, 227 N. Y. 
74, 124 NE Han Serano v. New York 
Cent., ete.) Ri706: 5188" Net ¥.- 1565580 
NE 1025, ‘117 AmSR 833; Conrow Vv. 
Snyder, 315 App. Div. 603, 214 NYS 
410; Ardolino v. Reinhardt, 180 App. 
Div. 119, 114 NYS 508; Robinson v. 
Metropolitan St. R. Co., 91 App. Div. 
158, 86 NYS 442 [aff 179 N. Y. 593 
mem, 72 NE 1150 mem]; Atchason 
ve. United:*Traect: Co., °90 App. “Div; 
571, 86 NYS 176; Lichtbach v. Kel- 
bach, 186 NYS 12. 

Oh.—Kolar v. Erie R. Co, 22 Oh, 
Cir. Ct. N. S. 452; Fritch v. Cincin- 
nat?’ Praot.:/Co.sl4 Oh, -Ciri Gt, iN, ase 
79, 32 Oh. Cir. Ct. 536; Citizens’ Elec- 
tric R. Light, etc., Co. v. Bell, 5 Oh. 
Cin Cu NYS 821 Jo OheCin’ Ct 60d: 
[aff 70 Oh. St, 482, 72 NE 1155). 

Or.—Lawrence v. Portland R., 
Coes Oi Orc 509. -27OreP 1486: 

Pa.—Di Meglio Vv. se Want aaa etc., 
R. Co, 252° Pa. 391, 97, A 47 

Tenn.—Cheek v. Fox, 7 Tenn, Civ. 
A. 160. 

Tex.—St. Louis Southwestern R. 
Co. v. Bolton, 86 Tex. Civ. A. 87, 81 
SW, 128; .Houston, ete, , R. Go. i We 
Bulger, 35 Tex. Civ. A. 478, A SWw 
557; Missouri, etce., R. Co. Scar- 
borough, 29 Tex. Civ. A. 194. ‘68. SW 


Utah.—Thomas v. Oregon Short 
Line. oR. iCo.40 UWtahy 394) 3154.2 
TI 

Vt.—Johnson v. Rutland -R. Co., 93 
Vt, 132, 106 A 682; Bottum v. Hawks, 
84 Vt. 370, 79 A 858, 35 LRANS 440) 
AnnCas1913A 1025, 

Wash.—Pritchard y. Hockett, 140 
Wash, 499, 249 P 989; Olson v. Payne, 
116 Wash. 381, 199 P .757; Rose v. 
Northern Pac, R. Co., 81 Wash. 684, 
143 P 145, LRA1915B 166. 

W. Va.—Prunty v. Tyler Tract. Co., 
90 W. Va. 194, 110 SE 570; Schoon- 


etc., 


over v, Baltimore, etc., R. Co., 69 W. 
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experience,’’ discretion or judgment,’® knowledge,*® 
training,®° alertness,* habits of life,*? 
ings,®**® sex,§* and the other circumstances of the 


ease.®® 


’ 


Vag 000, vo" SL) 1260, LRATSE Eat, 
AnnCas1913B 964. 

Wis.—Schmidt v. Riess, 186 Wis. 
574, 203 NW 362; Quinn v. Ross Mo- 
tor Car Co, 157 Wis: 543,) 1474NW. 
1000; Van Salvellergh v. Cireen Bay 
Tract. Con U2 Wish GO. tak IN WW 
1120; Klatt v. N. GC. Foster Lumber 
Co., 97 Wis. 641, 73 NW 563; Kucera 
v. Merrill Lumber CG. oe Wis. 637, 
65 NW 374. 

Ont.—Downing v. Grand Trunk R. 
Co., 49 Ont. L. 36, 58 DomLR 423; 
Potvin v. Canadian Pac. R. Co., 4 
OntWR 511. 

77. U. S.—Force v. Standard Silk 
Co., 160 Fed. 992 [aff 170 Fed. 184, 95 
CCA 286]. 

Ala.—Southern Express Co. Vv. 
Roseman, 206 Ala. 681, 91 S 612; 
Indian Refining. Co. v. Marcrum, 205 
Ala. 500, 88 S 445; Birmingham, etc., 
R. ‘ie vy. Mattison, 166 Ala. 602, 52 
S 49. 

Ariz.—Bruno v, Grande, 251 P 550. 

Ark,.—Kansas City Southern R. Co. 
v. Teater, 124 Ark. 1, 186 SW 294. 

Conn.—Rutkowski v. Connecticut 


Light, etc, Co., 100 Conn. 49,123 A 
25; Lederer v. Connecticut Co., 95 
Conn. 520, 111 A 785; Kisalaski_v. 


Sullivan, 94 Conn. 196, 108 A 538; 
Di Maio v. Yolen Bottling Works, 93 
Conn, 597, 107; A. 497: Jollimore —v. 
Connecticut Co., 86 Conn. 314, 85 A 


373; Rohloff v. Fair Been, ete., R. 
Co., 76 Conn. 689, 58 A 
D. C.—Conger v. Baleicanre, etc., R. 


Co., 31: App. 139. 

Fla.—German-American Lumber 
Go. v. Hannah, 60; Fla. 7%6,:53 S.'516, 
30 LRANS 882. 


Ga.—Streetman v. Bussey, 25 Ga. 
A. 694, 104 SE 517. 
Ill.—-Deming v. Chicago, 321 Ill. 


341, 151 NE 886; Maskaliunas  v. 
Chicago, ete., R. Co., 318 Ill. 142, 149 
NE 23; Hartnett v. Boston Store, 265 
Ill. 331, 106. NE..837, LRA1915C 460; 
Fannon v. Morton, 228 Ill, A. 415; 
Curran: v, Chicago,.etec.,.R. Co., 213, Tl. 
A. 7 [rev on other grounds. 289 Ill. 
111, 124 NE 330]; Gherra v. Central 
Illinois -Publiec Serv. Co., 212 Ill. A. 
48; Johnson v. St. Charles, 200 Ill. 
A. 184; Wende v. Chicago City R, Co., 
192 ill. A, 164 [rev on other grounds 
271 Ill. 487, 111 NE 275]; Burke v. 
Waterman, 187 Ill. A. 440; Cada vy. 
The. Mair, 187%, 01. As? Vids (Shaw. bv. 
Corrington, 171 Ill. A. 232;: Levy v. 
Chicago R. Co., 167 Ill. A. 527; Wa- 
bash R. Co. v. Jones, 121 Ill..A. 390; 
United Breweries Co. v. Bass, 121 
Til, A. 299; Kinnare vy. Chicago, etc., 
R. Co., 114 Ill. A. 230; Fitzgerald v. 
Chicago, ete.,-R..Co.,.114 Tll.,.A. 118; 
Chicago, etc., Coal Co. v. Moran, 110 
Ill, A. 664 [aff 210 Ill. 9, 71 NE 38]; 
Pittsburgh, etc., R. Co. v. Moore, 110 
Ili. Ai -304*"'Chicago,. etc., R.: Co. v. 
Ohlsson, 70 Tl. A. 487. 
Ind. —Cleveland, ete. RB. SCOn. ave 
Miles, 162 Ind. 646, 70 ‘NE 985; Cole 
v. Searfoss, 49 Ind. A. 334, 97 NE 345. 
Iowa.—Long v. Ottumwa Riv eke: 
Co., 162 Iowa 11, 142 NW 1008; Mc- 
Eldon v. Drew, 138 Iowa 390, 116 NW 

147, 128 AmSR 208. 
Kan.—Seifert v. Schaible, 81 Kan. 
317, 


328, 105 P 529; 

Ky. 

224 SW : 868; Davis v. Ohio Valley 
Banking, etc., Co., 127 Ky. 800, 106 
SW 843, 32 KyL 627, 15 LRANS 402; 
Kentucky Hotel Co. v. Camp, 97 Ky. 
424, 30 SW 1010, 17 KyL 297; Illinois 
Cent. R. Co.:v. Wilson, 638 SW 608, 23 
KyL 684. 

Me.—Brown v. Rhoades, 137 A 58; 
Easler vy. Downie Amusement Co., 125 
Me. 334, 133 A 905; Day v. Cunning- 
ham, 125 Me. 328, 1383 A 855, 47 ALR 
1229; Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460; 
Crosby v. Maine Cent. R. Co., 113 Me. 
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surround- 


270, 93 A 744, LRAI915E 225. 

Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Cas1912B 797. 

Mich.—Thornton vy. Ionia Free Fair 
Assoc., 229 Mich., 1, 200 NW _ 958; 
Curtis v. Grand Trunk R. Co. of Can- 
ada, 178 Mich, 382, 144 NW _ 824; 
Harris vy. Crawley, 170 Mich. 381, 136 
NW 356 


Minn,—Erickson v. Gleason, 145 
Minn. 64, 176 NW 199. 
Mo.—Goodwin v. Eugas, 290 Mo. 


673, 236 Hae 50; Van Natta v. Peo- 


ple’s St. » etc.,, Co., 1838 Mo. 13, 34 
Sw 505; sna y.. St. Hows)! ete; 
RenCo., 


119 Mo. 256, 24 SW 472, 23 


Nebr.—Collins v. Weise, 110 Nebr. 
552, i NW 450. 

N. H.—Dostie v. International Cot- 
ton Mills; 80 N. H. 87, 114 A 277. 

N, J.—Solomon v. Public Serv. R. 
Co., 87 N. J. Li. 284, 92 A 942, Ann 
Casl917C 356: 

N. Y.—Karpeles:v. Heine, 227 N. 
Y. 74, 124 NE 101; Conrow v. Sny- 
der, 215 App. Div. 603, 214 NYS 410; 
Ardolino v. Reinhardt, 130 App. Div. 
119, 114 NYS 508; Lichtbach v. Kel- 
bach, 186 NYS 126. 

N. C.—Rolin v. R. J. Reynolds To- 
bacco Co., (141 N.C. 300, 53 SE 891, 
7 LRANS 335, 8 AnnCas 638. 
weaiee. oni v. Wood, 19 Oh. A. 

Or.—Cooper v. North Coast Power 
Co:, 117 Or! %6525244 P >2665,7 245:1P 
317, 117 Or. 384, 244 P 671; Lawrence 
v. Portland R., etc., Co; 91) 'Or.%559, 
179 P 485. 

Pa.—Di. Meglio v. Philadelphia, 
eter, Ee Co., 2oer Pa. (3 9,7 Oks AU Gy 

Tenn.—Cheek v. Fox, 7 Tenn. Civ. 
A. 160. 

Tex.—Houston, ete., R. Co. v. Bul- 
ger, 35 Tex. Civ. A. 478, 80 SW 557. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932; Thomas v. Oregon 
Short Line R. Co., 47 Utah 394, 154 
P 777; Gesas v. Oregon Short Line 
R:'\Co.; (33): Utah: 56) 93: P5274, 1g 
LRANS 1074. 

Vt.—Bottum v. Hawks, 84 Vt. 370, 
79 A 858, 35 LRANS 440, AnnCas 
1913A 1025. 

Wash.—Pritchard v. Hockett, 140 
Wash. 499, 249 P 989; Olson v. Payne, 
116 Wash. 381, 199 P 757; Rose v. 
Northern Pac, R. Co., 81 Wash. 684, 
143 P 145, LRA1915B 166. 

Wis.—Schmidt v. Riess, 186 Wis. 
574, 208 NW 362; Goldberg v. Ber- 
kowitz, 173 Wis. 603, 181 NW 216; 
Quinn v. Ross Motor Car Co., 157 
Wis. 548, 147 NW 1000; Van Salvel- 
lergh v. Green Bay ‘Tract. 
Wis, 166, 111 NW 1120; 
N. C. Foster Lumber Co., 97 Wis. 641, 
73 NW 563; Kucera v. Merrill Lum- 
ber Co., 91 Wis. 637, 65 NW 374. 

Ont.—Moore v. J. D. Moore Co., 4 
Ont. L. 167, 1 OntWR 290. 

78. sAle, —-Birmingham, etc., R. 
Co. v. Mattison, 166 Ala. 602, 52'S 49; 
ed dei St. R. Co. Vv. Hanlon, 5 

la. 7 

Conn.—Rutkowski v. Connecticut 
Light, etc., Co., 100 Conn. 49, 123 A 
25; Kishalaski v. Sullivan, 94 Conn. 
196, 108 A 588; Di Maio v. Yolen 
Bottling Works, 93 Conn. 597, 107 A 
497; Birge v. Gardner, 19 Conn. 507, 
50 AmD 261. 

Ill.—Hartnett v. Boston Store, 265 
Ill. 381, 106 NE 837, LRA1915C 460: 
Norton v. Volzke, 158 Ill: 402, 41 
NE 1085, 49 AmSR 167; Rockford, 
etc., R. Co. v. Delaney} 82 Ill. 198, 25 


AmR 308; Chicago, etc., R. Co. v. 
Becker, 76 Ill. 25; Chicago, ete.,’ R. 
Oo. WV.” Murray, V7 Tk. SOL aikcenm iv: 


Forque, 54 Ill. 482, 5 AmR 146; Pence 
v. Hines, 221 Ill, A. 584: Burke v. 
Waterman, 187 Ill. A. 440; Cada v. 


[§ 555] (2) Reliance on Care of Others. 
absence of contrary knowledge, actual or imputed, 
a child need not anticipate negligence on the part 
of others,*® and 


£§§ 554-555 


In the 


he may assume that the duty re- 


The Fair, 187 Ill. A. 111; Shaw “v. 
Corrington, 171 Ill. A. 232; 
Chicago R. Co., 167 Ill. A. 527. 


Iowa.—McMillan v. Burlington, etc., 


R. Co., 46 Iowa 231. 
Kan.—Kansas Pac. R.- Co. Vv. 
Whipple, 39 Kan. 531, 18 P 730. 


Ky.—Davis v. Ohio Valley Bank- 
ing, etc., .Co.,..127: Ky., 800,.106 SW. 
843, 32 KyL 627, 15 LRANS 402; 
Kentucky Hotel Co. v. Camp, 97 Ky. 
424, 30 SW 1010, 17 KyL 297. 
Me.—Chickering v. Lincoln County 


Power Co., 118 Me. 414, 108 A 460. 
Mass.—Berdos v. Tremont, etc., 
Mills, 209 Mass. 489, 95 NE 876, Ann 


Cas1912B" 797. 

Mo.—Van Natta v. People’s St. R., 
etc., Co., 133 Mo. 18, 34 SW 505. 

Nebr.—Collins v. Weise, 110 Nebr. 
552, 194 NW 450. 

N. J.—Solomon v. Public Serv. R. 
Co., 87 N. J. Li 284, 92 A 942, Ann 
Cas1917C 356. 

N. Y.—Karpeles v. 227 N. 
Yo 74; 124 °NB. 101. 

Or. Cooper v. North Coast Power 
Co., 117 @Orin652, (244 P665,4 2455r 
317, 117 Or. 384, 244 P 671. 

Tenn.—Queen v. Dayton Coal, etc., 
Co., 95 Tenn. 458, 32 SW 460, 49 
AmSR 935, 30 LRA 82. 

Tex.—Cook v. Houston Direct Navy. 
Co., 76 'Tex,’ 353;°13 SW 475, 18 Am 
SR 52; Evanisch v. Gulf, etc., R. Co., 
57 Tex. 126, 44 AmR 586; Texas, etc., 
R. Co. v. Mother, 5 Tex. Civ. A. 87, 24 
Sw 79. 

Vt.—Johnson v. Rutland R. Co., 
93 Vt. 132, 106 <A 682. 

Wash.—Roth v. Union Depot Co., 
13 Wash. 525, 43 P 641, 44 P 2538, 31. 
LRA 8565. 

Wis.—Goldberg v. Berkowitz, 173 
Wis. 603, 181 NW. 216; Schmidt v- 
Milwaukee, etc., R. Co., 23 Wis. 186, 
99 AmD 158. {¢ 


Heine, 


79.. U. S.—Payne v. Blevins, 280 
Fed. 310. 

Ind.—Cole v. Searfoss, 49 Ind. A. 
334, 97 NE 345 


Kan.—Seifert v. Schaible, 81 Kan. 
323, 105 P 529. 

Or.—Cooper v. North Coast Power 
Cot, 117 Or. 652, 244 0P 665, 245°P 
317, 117 Or.°384,'244° PP’ 6710 

W. Va.—Bice v. Wheeling Electri- 
cal Co., 62 W.. Va. 685, 59 SE 626. 

80. Birmingham, etc., R. .Co. v. 
Mattison, 166 Ala. 602, 52 S 49; Ar- 
dolino v. Reinhardt, 130 App. Div. 
119, 114 NYS 508; Lichtbach v. Kel- 
bach, 186 NYS 126; Cleveland, etce., 

Cow 'v: Grambo, 103 Oh. St. 47, 
134 NE 648, 20 ALR 1214; Scherer v. 
Wood, 19 Oh. A. 381. 

81. Berdos v. Tremont, etc., Mills, 
209 Mass. 489, 95 NE 876, ‘AnnCas 
1912B 797. 

82. Birmingham, etc, R. Co. v. 
Mattison, 166 Ala. 602, 52 S 49; 
Ardolino v. Reinhardt, 130 App. Div. 
119, 114 NYS 508; Lichtbach v. Kel- 
bach, 186 NYS 126. 

83. Birmingham, etc., R. Co. v. 
Mattison, 166 Ala. 602, 52 S 49; Ar- 
dolino y. Reinhardt, 130 App. Div. 
119, 114 NYS 508; Lichtbach v. Kel- 
bach, 186 NYS 126. 

Hassenyer y. Michigan Cent. 
48 Mich. 205, 12 NW 155, 42 


Payne v. Blevins,, 280 Fed. 
310; Garrison v. St. Louis, ete. R. 
Co., 92. Ark. 437, 128° SW. 657; Tgle 
chee oss R. Co., 28 Del. 376, 93 A 


86. Dusold v. Chicago Great West- 
ern R. Co., 162 Iowa 441, 142 NW 
213; Mitchell vy. Illinois Cent. R. Cox 
110 La. 630, 34 S 714, 98 AmSR 472; 
Moore vy. Vance, 4 La. A. 353; Burns 
Ve He rem ets éte., Corp., 213 Mass. 
510, 100 NE 618; Winckowski Vv. 
Dodge, 183 Mich. 303, 149 NW 1061. 
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quired of others for his protection has been or will 


be fulfilled.8? 
[§ 556] 
Danger Essential. 


contributory negligence.8§ 


sufficient.®9 


87. Purcell .v. Boston El. R. Co., 
211 Mass. 79, 97 NE 626; Sadlowski 
Porno 240 Mich. 306, 215 NW 
422. 

88. U. S.—Standard Silk Co. v. 
Force, 170 Fed. 184, 95. CCA 286; 
Force v. Standard Silk Co., 160 Fed. 
992 [aff 170 Fed. 184, 95 CCA 286]; 
Illinois Cent. R. Co. v. Jones, 95 Fed. 
370, 37 CCA’ 106. 

Cal.—Cahill v. E. B. & A. L. Stone 
Cor, 167Cal.9126,°133 Po712. 

Colo.—Richardson v. El Paso: Cons. 


ae! Min. Co., 51 Colo. 440, 118 P 
982. 
Conn.—Jollimore v. Connecticut 


Co., 86 Conn. 314, 85 A 373. 
Fla.—Coons v. Pritchard, 69 Fla. 
362, 68 S 225, LRA1915F 558. 
- Ill.—Purtell v. Philadelphia, ete., 
Coal,” etc; Co., 256° Ji. TL0?. 99 NE 
899, 43 LRANS 1938, AnnCas1913E 
335 [aff 167 Dl: A. 125]; -Mannon “v. 
Morton, 228 Ill. A. 415. 
Ind.—Indianapolis v. Williams, 58 
Ind. A. 447, 108 NE 387; Cole v. 
Searfoss, 49 Ind. A. 334, 97 NE 3465. 
Iowa.—McEldon v. Drew, 138 Iowa 
390, 116 NW 147, 128 AmSR 203. 
Kan.—Union Pac. R. Co. v. Dun- 
deny.37/ Kan: 1,).14-P 504: 
Ky.—Louisville, ete, R. Co. v. 
Webb, -99° Ky. 332, °35°°SW 1117,-18 
KyL 258. 
Mich.—Sadlowski v. Meeron, 240 
Mich. 306, 215 NW 422; Winckowski 


a nck 183 Mich. 308, 149 NW 
1061. 
Miss.—Hamblin v. Gano, 76 S 633. 
Pa.—Di Meglio v. Philadelphia, 


ete, RiCo:,. 2562 Pa. 3915797 7A 476. 

Tex.—Mexican Cent. R. Co. v. Ro- 
driguez, (Civ. A.) 133 SW 690. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 9382; Gesas v. Oregon 
Short Line R. Co., 33 Utah 156, 93 P 
274, 13 LRANS 1074. 

Wash.—Akin v. Bradley Engineer- 
ing, etc, Co., 48 Wash. 97, 92 P 
903, 14 LRANS 586. 

Wis.—Secard v. Rhinelander Light- 
ing Co., 147 Wis. 614, 133 NW 45. 


Que.— Delage v. Delisle, 10 Que. 
Q. B. 481. 
Sask.—Mayer v. Prince Albert, 


[1926] 4 DomLR 1072, [1926] 3 West 
Wkly 662. 

{a] Rule applied.—(1) An infant, 
sixteen years old, is not precluded 
by reason of contributory negligence 
from recovery for injuries occasioned 
by drinking intoxicating liquors at 
defendant’s solicitation where he had 
never drunk any before and had no 
special knowledge of their effects. 
Cole v. Searfoss, 49 Ind. A. 334, 97 
NE 345. (2) A child, eleven years 
old, who, wading in a stream, was 
drowned in a deep hidden hole, 
formed by a city sewer emptying 
there, of which he did not know, 
is not guilty of contributory neg- 
ligence as a matter of law. Indian- 
apolis v. Williams, 58 Ind. A. 447, 
108 NE 387. (8) Where a boy ot 
eleven found a dynamite cap and an 
electric battery, and exploded the 
cap by means of the battery, whereby 
he was injured, and he did not know 
the force of the explosive, or know, 
for a certainty, that the electricity 
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(3) Knowledge and Appreciation of 
Knowledge and appreciation of 
the danger or risk of injury, actual or imputed, is 
essential in order that a child may be guilty of 
Mere knowledge that in- 
jury might result, without appreciation of the risk 
of injury to which his conduct exposed him, is not 
It is not necessary, however, that he 
actually knew and appreciated the danger; it is 
sufficient if it was so obvious that an ordinarily 
prudent child of the same capacity for knowing 
and appreciating the danger or risk would have 
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would explode it, he was not guilty 
of contributory negligence. Akin v. 
Bradley Engineering, etc. Co., 48 
Wash. 97, 92 P 903, 14 LRANS 586. 


89. Cahill v. E. B. & A. L. Stone 
Co.p 46 7:6 Calerl26, 138) Pe (712, 
90. Killelea v. California Horse- 


shoe Co., 140 Cal. 602, 74 P 157. 

91. Gal.—Kauffman Vv. Machin 
Shirt ios vie TS Calle 5067 140k oP ethos 
Killelea v. California Horseshoe Co., 
140° Cal} 602," 7/4). P2572 

Ill. Pence v. Hines, 221 Ill. A. 584; 
Koehler v. Chicago City R. Co., 166 
PT AG 5 TL: 

Me.—Wyman vy. Berry, 106 Me. 43, 
75 A 123, 20 AnnCas 439. 

Mass.—Russo v. Charles S. Brown 
Co., 198 Mass. 473, 84 NE 840; Young 
v. Small, 188 Mass. 4, 73 NE 1019, 
109 AmSR 627. 

Mo.—Battles v. St. Louis United 
R. Co., 178 Mo. A. 596, 161 SW 614. 


Oh.—Kolar v. Erie R. Co., 22 Oh. 
Cire iCts SN: 8.452: 
Tex.—Dudley v. Hawkins, (Civ. 


A.) 183 SW 776. 
Utah.—Thomas v. Oregon Short 
Line RR. Co:)' 47 Utah'394, 154 RP: 077. 
Va.—Virginia-Carolina R. Co. v. 
Clawson, 111 Va. 313, 68 SE 1003. 
Man.—Schwartz v. Winnipeg Elec- 
tric R. Co., 23 Man. 483, 12 DomLR 
56, 24 WestLR 5, 4 WestWkly 319. 
{a] Illustration.—A_ sixteen-year- 


old boy who, upon finding a torpedo 


on the floor of an engine cab, out of 


curiosity, struck it with a coal pick | 


is barred from recovery for injuries 
received when it exploded, even 
though he did not actually know the 
character of the torpedo. Kolar v. 
Drie R.-'Cos * 22°On: Cir Cts "N.S. 


452. 

92. Chicago City R. Co. v. Wilcox, 
138 Ill. 370, 27 NE 899, 21 LRA 
76, 24 NE 419, 8 LRA 494; Fannon 
v. Morton, 228 Ill. A. 415; McEldon 
v. Drew, 138 Iowa 390, 116 NW 147, 
128 AmSR 203; Van Salvellergh v. 
Green Bay Tract. Co., 132 Wis. 166, 
111 NW 1120. 

93. See supra § 553. 

94, . S—4Miles v. Receivers, 
F. Cas. No. 9,544, 4 Hughes 172. 

Ala.—Abbott v. Alabama Power 
Co.,' 214 \Ala 281," 107 (“S “sii. 

Cal.—Kauffman v. Machin Shirt Co., 
167°! Cal.:506) 9140 P1553 Loftus -yv. 
Dehail, 133 Cal. 214, 65 P 379; Studer 
v. Southern Pac. Co., 121 Cal. 400, 53 
P 942, 66 AmSR 39. 

Colo.—Richardson, v. Hl Paso Cons. 


abi 


Gold Min. Co., 51 Colo. 440, 118 P 
982. 
Conn.—Jollimore  v. Connecticut 


Co., 86 Conn. 314, 85 A 373; Rohloff 
v. Fair Haven, etc., R. Co., 76 Conn, 


689, 58 A 5. 
D. C.—Baltimore, etc., R. Co. v. 
Miller, 37 App. 218. 
Fla.—German-American Lumber 


Co. v. Hannah, 60 Fla. 76, 53 S 516, 
30 LRANS 882. 
Ill.—Heimann v. Kinmare, 190 Ill. 
156, 60 NE 215, 883 AmSR 128, 52 LRA 
652 [rev 92 Ill. A. 232]; Pence v. 
Hines, 221 Ill. A. 584; Koehler v. 
Chicago City R. Co., 166 Ill. A. 571; 
United Breweries Co. v. Bass, 121 Ill. 
A. 299; Rothschild v. Levy, 118 Ill. 
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known and appreciated it under the same or simi- 
lar circumstances.®! 
such a character, 
thereof will not be imputed to a child who was 
. not actually aware of it.°? 

[§ 557] (4) Particular Acts and Omissions—(a) 
Exposure to Known and Appreciated Danger. 
cept where he is so young as to be incapable of exer- 
cising any care for his own safety,®* a child who 
knows and appreciates, or should know and appre- 
ciate, the danger or risk from which his injury re- 
sults, and by his conduct exposes himself thereto, 
may be guilty of contributory negligence,®* even 
though the resulting injury is greater than he an- 


But unless the danger was of 
knowledge, and appreciation 


Ex- 


A. 78; Fitzgerald v. Chicago, etce., R. 
Co., 114 Ill. A. 118. 

Ind.—Krenzer v. Pittsburg, etc., R. 
Co., 151 Ind. 587, 48 NE 649, 52 NE 
220, 68 AmSR 252. 

Iowa.—Bourrett v. Chicago, etc., R. 
Co., 121 NW 3280; Carson vy. Chicago, 
etc., R. Co., 96 Iowa 583, 65 NW 831; 
Merryman v. Chicago, ete. R. Co., 
85 Iowa 634, 52 NW 545. 

La.—Ferrand v. Cook, 146 La. 17, 
83 S 362; Cusimano v. New Orleans, 
123 La. 565, 49 S 195. 

Me.—Crosby v. Maine Cent. R. Co., 
113 Me. 270, 93 A 744, LRA1915B 
225; Wyman v. Berry, 106 Me. 438, 75 
A 123, 20 AnnCas 439. 

Mass.—Russo v. Charles S. Brown 
Co., 198 Mass. 473, 84 NE 840. 

Mich.—Thornton v. Ionia Free Fair 
Assoc., 229 Mich. 1, 200 NW 958; 
Mollica v. Michigan Cent. R. Co., 170 
Mich. 96, 135 NW 927, LRA1917F 
118; Knickerbocker y. Detroit, etc., 
R. Co., 167 Mich. 596, 183 NW 504; 
Trudell v. Grand Trunk R. Co., 126 
Mich--73, 85 NW 250, 538 LRA 271. 

Miss.—Totty v. Lee County Gin 
Co. 1209'S 25. 

Mo.—McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 33; Holmes v. Mis- 
souri Pac. R. Co., 190 Mo. 98, 88 SW 
623; Shields v. Costello, (A.) 229 
SW 411; Battles v. St. Louis United 
R. Co:, 178 Mo. A. 596, 161 SW 614; 
Hight v. American Bakery Co., 168 
Mo. A. 481, 151 SW 776; Cherry v. 
St. Louis, etc., R. Co., 163 Mo. A. 
53, 145 SW 8387; Stegmann v. Ger- 
ber, 146 Mo. A. 104, 123 SW 1041; 
Henry v. Missouri Pac. R. Co., 141 
Mo. A. 351, 125 SW 794; Herdt v. 
Koenig, 137 Mo. A. 589, 119 SW 56. 

N. . J.—Clerici v. Gennari, 132 A 
667, 44 ALR 1302; Verdon v. Cres- 
cent Auto. Co., 80 N. J. L. 199, 76 A 
346. 

N. Y.—Tucker v. New York Cent., 
ete., R. Co., 124. N. Y. 308, 26 NE 916, 
21 AmSR 670; Herron v. High Ground 
Dairy Co., 153 App. Div. 338, 1388 NYS 
3; Lee v. Sterling Silk Mfg. Co., 134 
App. Div. 123, 118 NYS 852; Hoffman 
v. Ellis, 106 Misc. 283, 174 NYS 362; 
Lichtbach v. Kelbach, 186 NYS 126. 
“N. C.—Baker v. Seaboard Air Line 
R. Co., 150: N. C. 562, 64 SH 506, 29 
LRANS 846, 17 AnnCas 351. 
N. D.—Derringer v. Tatley, 34 N. 
D. 43, 157 NW 811, LRA1917F 187; 
Umsted v. Colgate Farmers’ El. Co., 
18 N.’ D. 309, 122 NW 390. 

Pa.—Di Meglio v. Philadelphia, 
ete, Re Co: 252° Pak. 3905: 97 A476; 
Nagle v. Allegheny Valley R. Co., 88 
Pa. 35, 82 AmR 4138; Hunt v. Gra- 
ham, 15 Pa. Super. 42; Purtell v. 
Ridge Ave. Pass. R. Co., 3 Pa. Co. 
273; Laylow v. Rogers, 3 LancLRev 

Tex.—Houston,.....ete,,, Roe Cot --vs 
Simpson, 60 Tex. 103; Manlove v. 
Lavelle, (Civ. A.) 235 SW 324; Gal- 
veston, ete., R. Co. v. Anderson, (Civ. 
A.) 187 SW 491; Dudley v. Haw- 
kins, (Civ. A.) 1883 SW 776; Krisch 
v. Richter, 61 Tex. Civ. A. 568, 130 
SW 186; Freeman v. Garcia, 56 Tex. 
Civ. A. 688, 121 SW 886. 

Utah.—Thomas v. Oregon Short 
Line R. Co., 47 Utah 394, 154 P 777. 


1010 [45 C.J.] 


ticipated.2®> However, the mere fact that the child 
knew and appreciated, cr should have known and 
appreciated, the danger does not necessarily show 
negligence on his part.°%* He is not negligent, if, 
under the same or similar circumstances, an ordina- 


Va.—Virginia-Carolina R. Co. v. 
Clawson, 111 Va. 3138, 68 SE 1003. 

Wash.—Masterson v. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990; 
Olson v. Payne, 116 Wash. 381, .199 
P 757; Jones v. Wiese, 88 Wash. 356, 
153 P 330; Rose v. Northern Pac. R. 
Co., 81 Wash. 684, 143 P 145, LRA 
1915B 166. 

W. Va.—Schoonover v. Balt re, 
etc., ‘R. Co.,. 69 W. Va. 560,' 75 SH 
266, LRA1917F 1, AnnCas1913B 964. 

Eng.—Hughes v. Macfie, 2 H. & C. 
744, 159. Reprint 308. 

Man.—Hargrave vy. Hart, 22 Man. 
467, 9 DomLR 521. 

Ont.—Downing v. Grand Trunk R. 
Co., 49 Ont. L. 36, 58: DomLR 423; 
Moran y. Burroughs, 27 Ont. L. 539, 
4 OntWN 539, 10 DomLR 181; Flett 
v. Coulter, 5 Ont. L. 375,.2 OntWR 
142; Hackett v. Toronto R. Co., 10 
OntWR 582; Coburn vy. Hardwick, 1 
OntWR 733. 

{a] Iustrations.—(1) A messen- 
ger boy, thirteen years old, who, 
while riding on a bicycle, rode into 
a truck that had cut a corner to 
turn into the street in which he was 
riding, there being nothing to pre- 
vent him from seeing the truck in 
time to have avoided the collision, 
is guilty of contributory negligence. 
Masterson v. McGoldrick Lumber 
Go., 128 Wash.) 1, 221 P 990. (2):A 
thirteen-year-old boy whose leg was 
crushed while playing on a _ turn- 
table is guilty of contributory neg- 
ligence where, although knowing it 
was dangerous for him to do so, he 
allowed his feet to project out over 
the end of the turntable while it was 
in motion. Merryman v. Chicago, 
etc., R. Co., 85 Iowa 634, 52 NW 545. 
(3) A ten-year-old boy who saw the 
wagon which caused his injury in 
ample time to have crossed the street 
in front of it or have gotten. back 
to the sidewalk but failed to do so 
is guilty of contributory negligence. 
United Breweries Co. v. Bass, 121 Ill. 
A, 299. (4) A child of ten, injured 
by getting his: arm under the wheel 
of a wagon passing slowly along the 
street as he was trying to seize a 
toy, is guilty of contributory negli- 
gence. Hight v. American Bakery 
Co., 168 Mo. A. 431, 151 SW 776. 

[b] Setting off dynamite caps.—A 
twelve-year-old boy who knew that a 
dynamite cap was likely to injure 
persons standing near when it ex- 
ploded, but who picked up some of 
such caps and tried to set them off 
and was injured thereby, is guilty 
of contributory negligence. Shields 
v. Costello, (Mo. A.) 229 SW 411. 

[c] Attempting to board ascend- 
ing elevator.—-A boy eight years and 
eleven months old was negligent in 
attempting to board an ascending 
elevator, the door of which was 
partly closed, at a time when it was 
in motion and had reached a point 


about two feet from the floor. Roths- 
child v. Levy, 118 Ill. A. 78. 
[d] Falling asleep on railroad 


track.—A boy seven and a half years 
old who sits down on a railroad track 
to play and falls asleep and is run 
over is guilty of contributory negli- 
gence. Krenzer v. Pittsburg, etc., R. 
Co., 151 Ind. 587, 43 NE 649, 52 NE 
220; 68 AmSR 252. 

{e] Crossing street without look- 
ing.—A nine-year-old girl knocked 
down and injured by a team driven 
by defendant while running across 
the street in which she had been 
playing with other children without 
looking to see if the street was clear 
of passing teams is guilty of con- 
tributory negligence. Young v. 
Small, 188 Mass. 4, 73 NE 1019, 108 


NEGLIGENCE . 


AmSR 457. : 

{[f] Meaning against defective bar- 
rier.—A boy ten and a half years old, 
bright and intelligent, who fell into 
a quarry while leaning over a fence 
maintained as a barrier and was 
injured, it appearing that he had been 
repeatedly warned of the danger of 
playing near the quarry, knew the 
danger of the place, and was aware 
of the defective and insufficient na- 
ture of the fence, is guilty of con- 
tributory negligence. Herdt v. Koe- 
nig, 137 Mo. A. 589, 119 SW 56. 

{g] Forgetfulmess of danger.—A 
fourteen-year-old bellboy is barred 
from, recovery for injuries received 
as the result of being struck by a 
descending elevator when he stuck 
his head in the shaft for the purpose 
of calling the operator, even though 
he did not at the moment think of 
the danger of which he was entirely 
familiar. Derringer v. Tatley, 34 N. 
D. 43, .157 NW 811, LRAI917F 187. 

Other illustrations see Animals § 
350; Carriers § 1483; Electricity § 
54; Highways § 429; Master and Serv- 
ant § 1127; Motor Vehicles § 944; 
Municipal Corporations § 1852; Rail- 
roads [33 Cyc 8387, 992]; Street Rail- 
roads [386 Cye 1562]. 

95. Johnston v. New Omaha Thom- 
son-Houston HBlectric Light Co., 78 
Nebr. 27, 113 NW 526, 17: LRANS 
435. ; 

96. Ala.—Birmingham R.,, etc., 
Co. vs, Landrum; ..153:1Ala. b929° 45.«S 
198, 127 AmSR 25. 

Conn.—Lederer v. Connecticut Co., 
95 Conn. 520, 111 A 785. 

Ky.—Owensboro v. York, 117 Ky. 
294, 77 SW 11380, 25 KyL 1397, 1439. 

Mass.—Plumley y. Birge, 124 Mass. 
57, 26 AmR 645. 

Mo.—Burger v. Missouri Pac. R. 
Co., 112 Mo. 238, 20 SW 439, 34 Am 
SR 3879; Thompson. v. Missouri, etc., 
R. Co., 93 Mo. A. 548, 67 SW 693. 

Nebr.—Crabtree v. Missouri Pac. 
R. Co., 86 Nebr. 338, 124 NW 932, 136 
AmSR 663. 

Tex.—Texas, etc.,, R. Co. v. Ball, 
(Civ. A.) 73 SW 420 [rev on other 
grounds 96 Tex. 622, 75 SW 4]. 

W. Va.—Blankenship v. Ethel Coal 
Co., 69 W. Va. 74, 70 SE 863. 

Wis.—Goldberg v. Berkowitz, 
Wis. 603, 181 NW 216. 

[a] Reason for rule.—‘‘A boy may 
possess as much knowledge of a dan- 
ger, and may appreciate just as fully 
the consequences of his act as an 
adult, and he may possess even 
greater ability, on account of his 
superior agility, to avoid its conse- 
quences, yet, on account of his imma- 
ture years and boyish instincts, it is 
not reasonable to suppose that he 
will exercise the same degree of dis- 
cretion and care to avoid the conse- 
quences as an adult.” Blankenship v. 
Ethel Coal Co., 69 W. Va. 74, 79, 70 


97. U. S.—Baltimore, ete., R. Co. 
v. Cumberland, 176 U. S. 232, 20 SCt 
380, 44 L. ed. 447; Standard Silk Co. 
v. Force, 170 Fed. 184, 95 CCA 286; 
Erie R. Co. v. Weinstein, 166 Fed. 
271, 92 CCA 189; Force v. Standard 
Silk Co., 160 Fed. 992 [aff 170 Fed. 
184, 95 CCA 286]. 

Colo.—Pierce v. Conners, 20 Colo, 
178, 37 P 721, 46 AmSR 279. 

Conn.—Lombardi v. Wallad, 98 
Conn. 510, 120 A 291. 

Ga.—Linder v. Brown, 187 Ga. 352, 
73 SE 734. 
jp le SER BROR v. Morton, 228 Ill. A. 
415. 

Kan.—Bellamy v. Kansas City R. 
Co., 108 Kan. 708, 196 P 1104, 

Ky.—Collett v. Standard Oil. Co., 
186 Ky. 142, 216 SW 356; Davis v. 


173i 


[§§ 557-558 


| rily prudent child of the same capacity for avoiding 
danger would have acted as he did,®’ nor where his 
failure to exercise such care did not contribute as a 


proximate cause to his injury.®§ 
[§ 558] (b) Disregard of Warnings. A child who 


Ohio Valley Banking, ete., Co., 127 
Ky. 800, 106 SW 843, 32 KyL 627, 15 
LRANS 402. 

Me.—Easler v. Downie Amusement 
Co., 125 Me. 334, 133 A 905; Day v. 
Cunningham, 125 Me. 328, 133 A 855, 
47 ALR 1229; Meserve v. Libby, 115 
Me. 282, 98 A 754; Grant v. Bangor, 
R., etc., Co., 109 Me. 133, 83 A 121. 

Mass.—Giaccobe v. Boston El. R. 
Co., 215 Mass. 224, 102 NE 322; Burns 
v. F. Knight, ete., Corp., 213 -Mass. 
510, 100 NE 618; Purcell v. Boston 
El. R.: Co., 211 Mass. 79, 97 NE 626. 


Mich.—Sadlowski v. Meeron, 240 
Mich. 306, 215 NW 422; Weitzel v. 
Detroit United R. Co., 186 Mich. 7, 


152 NW 931, 1538 NW 8381; Winckow- 
ski v. Dodge, 183 Mich. 303, 149 NW 


1061; Curtis v. Grand Trunk R. Co. 
Cy oa eee 178 Mich. 382, 144 NW 
824. 

Minn.—Erickson vy. Gleason, 145 
Minn. 64, 176 NW 199. 

Miss.—Hines v. Moore, 124 Miss. 
500, 87 S 1. 

Mo.—Jackson v. Butler, 249 Mo. 


342, 155 SW 1071; Biskup v. Hoff- 
man, (A.) 287 SW 8665. ; 

N. Y.—Hammer v. Bloomingdale 
Bros., Ine.,. 215 App. Div. 308, 213 
NYS 7438; Wiley v. Long Island R. 


Co., 76 Hun 29, 27 NYS 722 [aff 144- 


N. Y. 717, 39 NE 859]. 

Oh.—Columbus R. Co. v. Connor, 6 
ee Cir, Ct. N.S. 361,127 Oh: Cir.” Ct: 

Or.—Gigoux v Yamhill County, 73 
Or. 212, 144 P 437. 

Pa.—Di Meglio v. 
etc., R. Co., 
Mulligan v. Homestead, 243 Pa. 361, 
90 .A 71. 

Tex.—Texas, etce., R. Co. v. Ball, 
(Civ. A.) 73 SW 420 [rev on other 
grounds 96 Tex. 622, 75 SW 4]. 

Utah.—Gesas v. Oregon Short Line 
Rui Coz), 38, Utah, 156,- 98, 5P..274) 113 
LRANS 1074. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCas1916E 656. 

Wis.—Goldberg v. Berkowitz, 173 
Wis. 603, 181 NW 216; Kucera v. 
Merrill Lumber Co., 91 Wis. 637, 65 
NW 374. 

Ont.—Moore v. J. D. Moore Co., 4 


Philadelphia, 


Ont. L. 167, 1 OntWR 290; Coburn 
v. Hardwick, 1 OntWR 733. 
[a] Rule applied.—(1) A _ boy 


twelve years old who joined a group 
of spectators gathered to watch a 
ball game played on the _ circus 
grounds by circus employees, and 
who stood among the other specta- 
tors, but back a little from those in 
front, is not barred from recovery 
for -injuries sustained when struck 
by a tent stake which flew from the 
hands of a player who was using it 
for a bat. Hasler v. Downie Amuse- 
ment Co., 125 Me. 334, 1383 A 905. 
(2) A twelve-year-old boy’s conduct 
in riding on top of a passenger ele- 
vator and attempting to get off 
through an opening in the shaft does 
not necessarily defeat recovery for 
his death, caused by a negligent 
starting of the elevator. Davis v. 
Ohio Valley Banking, ete., Co., 127 
Ky. 800, 106 SW 848, 32 KyL 627, 15 
LRANS 402. 

Other applications of rule see Ani- 
mals § 350; Carriers § 1483; Blectric- 
ity § 54; Highways § 429; Master and 
Servant § 1127; Motor Vehicles § 
944; Municipal Corporations § 1852; 
Railroads [33 Cyc 887, 992]; Street 
Railroads [36 Cye 1562]. 

98. Lombardi v. Wallad, 98 Conn. 
510, 120 A 291;-Shipelis v. Cody, 214 
Mass. 452, 101 NE 1071. 

[a] MDlustration.—Where a child 
about six years old approached the 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


252 Pa. 391, 97 A 476;. 
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exposes himself to a danger or risk of injury which 
he has been warned to avoid may be guilty of con- 
tributory negligence,®® even though he does not 
realize the full extent or degree of the risk which 
his conduct involves.t_ Knowledge and appreciation 
of the danger will not be imputed to a child, how- 
ever, where the warning related to a cause entirely 
different from that which resulted in the injury.” 
Nor will a child be deemed guilty of contributory 
negligence, notwithstanding he had been warned 


of the danger, if, under the same or similar cir-. 


cumstances, an ordinarily prudent child of the same 
capacity for appreciating and avoiding danger or 
risk of injury would have exposed himself to the 
danger.* 

[§ 559] (c) Acts in Emergencies. Conduct which 
might otherwise constitute negligence on the part 
of a child may not be so considered where the acts 
or omissions for which it is responsible were done 
or omitted in an emergency calculated to produce 
fright, excitement, bewilderment, or confusion.4 He 
will not be held guilty of contributory. negligence 
merely because he failed to exercise the care re- 
quired of him under ordinary circumstances. If 
he exercises the care that an ordinarily prudent 
child of the same capacity for appreciating and 
avoiding danger would use under like circumstances, 
he is not negligent merely because he selects a 
course which results in his injury when he might 
have escaped had he chosen another course which 


embers of a rubbish fire, and stood 
around them with other children, 


taldi v. Denison, 


‘NEGLIGENCE 


der the Fatal Accidents Act. 
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was open to him,® or otherwise fails to exercise 
his best judgment.’ 

Danger incurred to save life. A child, voluntarily 
placing himself in danger to rescue a younger child 
trom imminent peril, is not guilty of contributory 
negligence, if, under the same or similar cireum- 
stances, an ordinarily prudent child of the same 
capacity for appreciating and avoiding danger would 
have attempted the rescue. In determining whether 
his conduct was that of such a child all the sur- 
rounding circumstances are to be taken into con- 
sideration,® including the necessity for immediate 
action,'® and the excitement naturally attendant 
upon such a situation.1? 

[§ 560] (d) Trespass.1212 While recovery for in- 
juries to a child which might otherwise be permitted 
may be precluded by reason of his status as a tres- 
passer,'* even where the child is too young to be 
capable of exercising any care for his own protec- 
tion against injury, the mere fact that a child was 
a trespasser at the time his injuries were sustained 
is not conclusive evidence of contributory negli- 
gence on his part.1° He may have been a trespasser, 
and yet have exercised ordinary care for his own 
safety.1* However, the character of the trespass 
may be considered in determining whether the child 
exercised ordinary care.1§ 

[§ 561] C. Parent or Custodian—1l. In General. 
It is the duty of a parent or other person having 
the care, custody, and control of a child to exercise 


Cas-1 Giaccobe v. Boston El. R. Co., 215 
47 Ont. L. 237, 52] Mass. 224, 102 NE 322; Weitzel v. 
Detroit United R. Co., 186 Mich. 7, 


such conduct could not reasonably be 
held to be negligence essentially or 
materially contributing to her fatal 
injuries, received when one of the 
other children ignited a stick from 
the embers and set fire to her dress. 
Lombardi v. Wallad, 98 Conn. 510, 
120 A 291. 

99. Ind.—Indianapolis Water Co. 
v. Harold, 170 Ind. 170, 83 NE 993; 
Lebanon Light, ete., Co. v. Leap, 139 
Ind. 443, 39 NE 57, 29 LRA 342. 

. Mich.—Leach v. Leach, 226 Mich. 
323, 197 NW 364. 

Minn.—Twist v. Winona, etc., R. 
Co., 39 Minn. 164, 39 NW 402, 12 Am 
SR 626. . 

N. Y.—Albert v. New York, 75 App. 
Div. 553, 78 NYS 355; Guichard v. 
New, 9 App. Div. 485, 41 NYS 456; 
Martin v. Cahill, 39 Hun 445. 

Ont.—Castaldi v. Denison, 47 Ont. 
L. 237, 52 DomLR 495. 

[a] MDlustrations.—(1) A twelve- 
year-old boy who had been warned 
by his father to keep away from the 
premises on account of the danger 
is guilty of contributory negligence 
where he falls over an unguarded sea 
wall in attempting to recover a sling 
which had slipped from his hand 
while he was attempting to throw a 
stone with it beyond the wall from 
a point about two feet away. Albert 
v. New York, 75 App. Div. 553, 78 
NYS 355. (2) An eight-year-old boy, 
who attended school, and was in the 
habit of playing in the city streets 
every day, is guilty of negligence 
barring recovery for injuries sus- 
tained by being struck by an eleva- 
tor, when he put his head over the 
elevator gate after being told two 
or three times by the operator that 
he would be hurt if he did so. Gui- 
chard v. New, 9 App. Div. 485, 41 
NYS 456. (3) The action of intelli- 
gent boys eleven and thirteen years 
of age in entering an inclosed ice 
field, knowing that it was an ice field, 
and that it was dangerous to skate 
upon the ice within the inclosure, 
especially if they heard a warning 
shouted to them not to go in because 
it was dangerous, will disentitle 
their representative to recover dam- 
ages for their death in an action un- 


DomLR 495; Shilson v. Northern On- 
tario Light, ete., Co., 45 Ont. L. 449, 
48 DomLR 627. 

1. Twist v. Winona, etc., R. Co., 
39 Minn. 164, 39 NW 402, 12 AmSR 


2. Winkle v. George B. Peck Dry 
Goods Co., 132 Mo. A. 656, 112 SW 
1026; Gray v.. Scott, 66 (Pa. 345, 5 
AmR 371; Secard v. Rhinelander 
ri Se as Co., 147 Wis. 614, 133 NW 
45. 


[a]. TDllustrations.—(1) A_ notice 
posted on a dummy elevator in a de- 
partment store reading “‘Keep heads 
out” is not sufficient to warn a thir- 
teen-year-old girl that the elevator 
was defective and if overloaded 
would cause a twenty-pound iron 
weight to be hurled down the shaft. 
Winkle v. George B. Peck Dry Goods 
Co.,, 182 Mo. A. 656, 112 SW. 1026. 
(2) A warning given a child of the 
danger of falling into an excavation 
if she should venture too near is 
not sufficient to warn her of the dan- 
ger of a cave-in of the ground nearby 
which precipitated her into the ex- 
cavation. Secard v. Rhinelander 
Lighting Co., 147 Wis. 614, 1833 NW 
4 


5. 

3. Winkle v. George B. Peck Dry 
Goods Co., 132 Mo. A. 656, 112 SW 
1026; Mayer v. Prince Albert, (Sask.) 
[1926] 4 DomLR 1072, [1926] 3 West 
Wkly 662. 

4 Union Pac. R. Co. v. McDon- 
ald, 152.U. S. 262,14 SCt 619, 38 L. 
ed. 434; Karr v. Parks, 40 Cal. 188; 
Calumet Hlectric St. R. Co. v. Van 
Pelt, 68 Ill. A. 582, 

[a] Thus the fall of a boy into 
a place of danger not before known 
to him, while he was running from 
threatened harm along the only path 
open, is not to be deemed the re- 
sult of his negligence. Union Pac. 
R. Co. v. McDonald, 152 U. S. 262, 14 
SCt 619, 38 L. ed, 434 [aff 42 Fed. 
679]. 

5. Neumann v. 
Consumers’ Brewing Co., 155 App. 
Div. 271, 189 NYS 1028; Wiley v. 
Long. Island R. Co., 76 Hun 29, 27 
NYS 722 [aff 144 N. Y. 717, 39 NH 


6. Karr v. Parks, 40 Cal. 188; 


Hudson County 


152 NW 931, 153 NW 881; Geibel v. 
Elwell, 19 App. Div. 285, 46 NYS 76. 
[a] Illustration.—A girl ten years 
old attempting to escape from a cow 
which she saw coming toward her 
in a threatening manner was not 
guilty of negligence in unsuccess- 
fully attempting the escape by get- 
ting into a corral instead of her 
home. Karr v. Parks, 40 Cal. 188. 

7. Weitzel v. Detroit United R.- 
Co:; 186 Michect,.°152> NW 1/9348 “153 
NW 8381; Foote v. American Product 
195 Pa. 190, 45 A 934, 78 AmSR 
49 LRA 764. 

8. Manzella v. Rochester R. Co., 
LOS Apps: /ADive o7l2. N93 "s IN Sie 45a: 
Spooner v. Delaware, etce., R. Co., 1 
NYSt 558; Doyle v. Chattanooga, 128 
he 433, 161 SW 997, AnnCas1915C 

[a] Rule applied.—A young boy 
would not be guilty of contributory 
negligence in jumping into a pond 
to save his younger brother. from 
drowning, having acted in an emer- 


gency. Doyle v. Chattanooga, 128 
seh, 433, 161 SW 997, AnnCas1915C 
9. Manzella v. Rochester R. Co., 


105 App. Div. 12, 9838 NYS 457. 

10. Manzella v. Rochester R. Co., 
supra. 
11. 
supra. 
12-13. Trespass as contributory 
negligence generally see supra § 526. 

14. See supra § 152. 

15. See supra § 152, 

16. Tully v. Philadelphia, ete., R. 
Co.,' 18 “Del. 537, 47 “A 1019, “82> Amr 
SR 425 (eight-year-old boy); Hoover 
v. Detroit, etc., R. Co.,.188 Mich. 313, 


Manzella v. Rochester R. Co., 


154 NW _ 94; Huggett v. Erb, 182 
Mich. 524, 148 NW _ 805, AnnCas 
1916B 352; Depew v. Kilgore, 117 


Okl. 263, 246 P 606. 
17. Kelly v. Southern Wisconsin 
R. Co., 152 Wis. 328, 140 NW 60, 44 


LRANS 487. 

18. Depew v. Kilgore, 117 Okl. 
263, 246 P 606; Shawnee v. Cheek, 
41 Okl. 227, 187 P 724, 51 LRANS 
672, AnnCasi915C 290. 

Attractive nulsance doctrine see 


supra §§ 155-189, 
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ordinary care for the child’s safety,’® and, where 
failure to do so contributes proximately with the 
negligence of third persons to cause injury to the 
child, such parent, or other custodian, is guilty of 
Ordinary care, however, 
is all that is required of a parent or other cus- 
todian,?* and, in accord with the general rule,”’ a 
parent or other custodian of a child is not guilty of 
contributory negligence where his failure to use 
ordinary care did not contribute proximately to 


contributory negligence.”° 


19., Ala.—St.. Louis, ete, R. Co. 
v. Colum, 72 Ark. 1, 77 SW 596. 

Cal—Waterman v. Visalia Elec- 
thiead. \Co:.123) /Caki-2A.: i350;5137 —P 
1096. 


Ill.—Carlin v. Chicago R. Cos., 205 
Ill. A. 303. 

La.—Hendricks v. Kansas City 
Southern R. Co., 142 La. 499, 77 S 
130. 

Me.—Hasty v. Cumberland County 
Power, etc., Co., 125 Me. 229, 1382 A 
521; Morgan. v. Aroostook Valley R. 
Co., 115 Me. 171, 98 A 628. 

Mass.—Stachowicz v. Matera, 257 
Mass. 288, 153 NE 547; Sullivan v. 
Chadwick, 236 Mass. 130, 127 NE 
632; Miller v. Flash Chemical Co., 
230. Mass. 419,.119 NE 702; Mar- 
chant v. Boston, etc. R. Co., 228 
Mass. 472, 117 NE 842. 

Mont.—Conway v. Monidah Trust, 
52 Mont. 244, 157 P 178. 

N. Y.—Wallace v. John A. Casey 
Co., 182 App. Div. 35, 116 NYS 394; 
Pastore v. Livingston, 72 Misc. 555, 
131 NYS 971; Juskowitz v. Dry Dock, 
ete., R. Co., 25 Misc. 64, 53 NYS 992. 

Pa.—Del Rossi v. Cooney, 208 Pa. 
233, 57 A 514; Glassey v. Heston- 
ville, etc., R. Co., 57 Pa. 172; Fineman 
v. Philadelphia Rapid Transit Co., 42 
Pa. Super. 379; Murray v. Scranton 
R. Co., 36 Pa. Super. 576. 

Porto Rico.—Rodriguez v. Herma- 
nos, 13 Porto Rico 344. 

20. Ark.—St. Louis, etc., R. Co. v. 
Colum, 72 Ark. 1, 77 SW 596. 

La.—Hendricks v. Kansas City 
Southere H.jCo.) 142) Lia. 499 ert S 
130. 

Mass.—Stachowicz v. Matera, 257 
Mass. 283, 153 NE 547; Sullivan v. 
Chadwick, 236 Mass. 130, 127 NE 632; 
Marchant v. Boston, etc., R. Co., 228 
Mass. 472, 117 NE 842. 

Mont.—Conway v. Monidah Trust, 
52 Mont. 244,.157. P 178. 

N. Y.—Wallace vy. John A. Casey 
Go., 132 App. , Div... 35,116 NYS'.394; 
Kieley v. New York Cent., etc., R. 
Co., 86 Misc. 490, 149 NYS 299; Pas- 
tore v. Livingston, 72 Misc. 555, 131 
NYS 971; Juskowitz v. Dry Dock, 
etc., R. Co., 25 Mise. 64, 53 NYS 992. 

Pa.—Rapaport v. Pittsburgh R. 
Co., 247 Pa. 347, 93 A 493; Glassey v. 
Hestonville, ete., R. Co., 57 Pa. 172; 
Watson v. Highland Grove Tract. 


Co.,, 68 Pa. Super. 332. 

21. Cal.—Waterman v. Visalia 
Electric R.,Co.,' 23 Cal, A. 350, 137 
P 1096. 

Colo.—Colorado Springs te 
Co. v. Soper, 38 Colo. 126, 88 P 161. 

Ill.—Follett v. Illinois Cent. R. 
Co.;. 223° Ill. A.° (62> [rev on: other 
grounds. 288 Ill. 506, 123 NE 5921; 
Carlin v. Chicago R. Cos., 205 I1l. 


A. 3038; Wende v. 
C0256 (492) A 


Chicago City R. 
164 [rev on other 
grounds 271 Ill. 437, 111 NE 275]; 
Grayhek v. Stern, 154 Ill. A. 385; 
Chicago City R. Co. v. McKeon, 143 
TMs Aloe 8. 

Ind.—Lake Erie, etc., R. Co. .v. 
Fleming, 183. Ind. 511, 109 NE 753; 
Louisville, ete., R. Co. v. Shanks, 132 
Ind. 395, 31 NE 1111. 

Me.—Hasty v. Cumberland County 
Power, etc., Co., 125 Me. 229, 132 A 
521; Morgan v. Aroostook Valley R. 
Co., 115 Me. 171, 98 A 628. 

Mass. —Roberge v. Follette, 158 NE 
834; Pinto v. Brennan, 254 Mass. 298, 
150 NE 86; Miller v. Flash Chemi- 
cal Co., 230 Mass. 419, 119 NE 702; 


NEGLIGENCE - 


Grella v. Lewis Wharf Co., 211 Mass. 
54, 97 NE 745, AnnCas1913A 1136; 


Ingraham v. Boston, etc., R. Co., 207 
Mass. 451, 93 NE 692. 
Minn.—Converse v. Adleman, 153 


Minn. 306, 190 NW 340. 

Mo.—Howard v. Scarritt Est. Co., 
267 Mo. 398, 184 SW 1144; Cornovski 
v. St. Louis Transit Co., 207 Mo. 263, 
106 SW 51; Albert v. St. Louis Elec- 
tric Terminal R. Co., 192 Mo. A. 665, 
179 SW. 955. 

N. Y.—Ryczko v. Klenotich, 204 
App. Div. 693, 198 NYS 473; Hall v. 
New York Tel. Co., 159 App. Div. 53, 
144 NYS 322 [rev on other grounds 


214 N. Y. 49, 108 NE 182, LRA1915B 
191]; Goldberg v. Graham, 146 App. 
Div. 501, 1381 NYS 681; Kaplan vy. 


Metropolitan St. R. Co., 98 App. Div. 
133, 90 NYS 585; Mangam vy. Brook- 
lyn) City, Re UCo4 368 Barb. 230 Catt 
38 N. Y. 455, 98 AmD 66]; Lamb v. 
Farrell, 125 Mise. 148, 209 NYS 365; 
Mullaney v. Spence, 15 AbbPrNS 319. 

. C.—Ferrell v. Dixie Cotton Mills, 
157 iINeG: 528, 73 SE 142, 37 LRANS 

Pa.—McKinney v. Baltimore, etc., 
R. Co., 247° Pa. 217, 93 A 287; Saxton 
Vv. Pittsburg iat Co., 2T9 Pa. 492, 68 
A 1022; Woeckner y. Erie Blectric 
Motor |Co;, 182° Pa,’ 182, 37 %A°' 936: 
Evers v. Philadelphia Tract, Co., 176 
Pa. 376, 35 A 140, 53 AmSR 674; 
Hammaker v. Watts Ne oe iM i ng) Se 
Super. 554; Fineman v. Philadelphia 
Rapid Transit Co., 42 Pa. Super. 379; 
Parrotta v. Pennsylvania, ete., R. Co., 
40 Pa. Super. 138; Murray v. Scranton 
R. Co., 36 Pa. Super. 576. 

Porto Rico.—Rodriguez vy. MHer- 
manos, 13 Porto Rico 344. 

Tenn —Dan y. Citizens’ St. Ra Coy 
99 Tenn. 88, 41 SW 839; Cheek vy. Fox, 
7 Tenn. Civ. A. 160. 

Tex.—St, Louis ete! RuGols ve 
Bolen, 61 Tex. Civ. A. 339, 129 SW 
860; Over v. Missouri, ete., R. Co.. 
(Civ. A.) 73 SW 535. 

52 Utah 


Utah.—Barker vy. Savas, 


262, 172 P 672; Corbett v. Oregon 
See ee R. Co, 25 Utah’ 449,~ 71 


Va.—Washington, ete., R. Co. v. 
Ward, 119 Va. 334, 89 SE 140. 

Wash.—Sundstrom vy. Puget Sound 
Tract., ete., ‘Co., 90° Wash.” 640," 156 
P 828; Tecker v. Seattle, etce., R.’Co., 
60 Wash. 570, 111 P 791, AnnCas 
1912B 842. 

Wis.—Monrean y. Eastern Wiscon- 
sin R., etc., Co., 152 Wis. 618, 140 
NW 3809; Compty v. C. H. Starke 
Dredge, etc., Co., 129 Wis. 622, 109 
NW 650, 9 LRANS 652; Schmidt v. 
Milwaukee, etc., R. Co., 23 Wis, 186, 
99 AmD 158. 

22. See pre § 528. 

23. Tru etc., Co. v. Woda, 201 
TL3 16; 66 "NE 369; Fannon vy, Mor- 
ton, 228 Ill. A. 415; Bahrenburgh v. 
pe bae ee City, ‘eters MRACOpebe aN» 
652, | 

24. I1l.—Carlin v. Chicago R. Cos., 
205 Ill. A. 303. 

Me.—Hasty v, Cumberland County 


GA aa etc., Co., 125 Me. 229, 132 A 
521. ; 
i. Mass.—Sullivan v. Chadwick, 236 


Mass. 130, 127 NE 632; Miller v. Flash 
Chemical Co., 230 Mass. 419, 119 NE 
702; Grella v. Lewis Wharf Co., 211 
Mass. 54, 97 NE 745, AnnCasl1913A 
1136. 

Minn.—Converse v. Adleman, 153 
Minn. 306, 190 NW 340. 


[§§ 561-562 


cause the injury to the child.?* 

[§ 562] 2. What Constitutes Ordinary Care. Or-. 
dinary care on the part of a parent or other cus- 
todian of a child is such care as a person of ordinary 
prudence would exercise for the child’s safety un- 
der the same or similar circumstances.** 
mining whether such care was exercised, all the 
attendant circumstances are to be considered, 25 in- 
cluding the capacity of the child to exercise care 
for his own safety,?® the obviousness of the dan- 


In deter- 


Mo.—O’Flaherty v. Union R. Co., 
45 Mo. 70, 100 AmD 343;. Albert v. 
St. Louis Electric Terminal R. Co., 
192 Mo. A, 665, 179 SW. 955. 

Mont.—Conway v. Monidah Trust, 
52 Mont, 244, 157 P.178. 

N. Y.—Lamb v. Farrell, 125 Misc. 


148, 209 NYS 365; Pastore v. Liv- 
ppeeton, 72,° Mise. .555,°' 131) SN¥S 
71 

Pa.—Del Rossi v..Cooney, 208 Pa. 


233, 57 A 514; Hammaker v. Watts 
Tp., Gi ge Sf Super. 554; Watson _ v. 
Highland Grove Tract. Co., 68 Pa, 
Super. 332; Fineman y. Philadelphia 
Rapid Transit Co., 42 Pa. Super. 379; 
Parrotta v. Pennsylvania, ete, R. 
Co., 40 Pa. Super. 138; Murray _ v. 
Scranton R. Co., 36 Pa. Super. 576. 
“Parents owe the duty of protecs 
tion to their child of tender years, 
and they must exercise care to pre- 
vent it being exposed to danger in 
order to relieve themselves from the 
charge of contributory negligence if 
the child is injured through the fault 
of another. When, therefore, a par- 
ent seeks to charge a negligent de- 
fendant with injury to his child, it 
must appear that he has used the care 
towards it demanded of him by the 
circumstances. The care thus re- 


‘quired, however, is only such as per- 


sons of reasonable prudence of the 
same class and with the same means 
ordinarily exercise and deem adequate 
to protect their children from dan- 
ger.”’ Del Rossi v. Cooney, 208 Pa. 
233, 236, -57 A 514. 

25. Ill.—Follett v. 
R. Co., 213 Tl. A 62 
grounds 288 Ill. 506, 
Sac v. Chicago R. 

Me.—Hasty v. Cumberland County | 
Power, etc., Co., 125 Me. 229, 132 A 
521; Morgan v. Aroostook Valley R,. 
Co., 115 Me. 171, 98 A 628, 

Mass. —Roberge v. Follette, 158 NB 
834; Pinto v. Brennan, 254 Mass. 
298. 150 NE 86; Miller v. Flash Chem- 
ical Co., 230 Mass. 419, 119 NE 702; 
Marchant vy. Boston, ete., R.. Co., 228 
Mass. 472, 117 NE 842; Grella v. 
Lewis Wharf Co., 211 Mass. 54,» 97 
NE 745, AnnCas1913A 1136, 

. Minn.—Converse v. Adleman, 153 
Minn. 306, 190 NW 340. 

Mo.—Albert v. St. Louis Electric 
Terminal R.-Co., 192 Mo. A. 665, 179 
SW _ 955. 

N. Y.—Ryezko v. Klenotich, 204 
App. Div. 693, 198 NYS 473; Mangam 
v. Brooklyn City R. Co., 36 Barb. 230 
{aff 38 N. Y. 455, 98 AmD 66]; Lamb 
vag eth 125 Mise. 148, 209 NYS 


N. C.—Ferrell v. Dixie Cotton Mills, 
is N. C. 528, 73 SH 142, 37 LRANS 


Pa.—Fineman v. Philadelphia Rapid 
Transit Co., 42 in Super, 379; Mur- 
ry vy. Scranton R <1: C0, 486, Pas Super. 


Tenn.—Dan v. Citizens’ St. R. Co., 
99 Tenn. 88, 41 SW 339. 

26 Ark.—St. Louis, ete., R. Co. v. 
Colum, 72 Ark, 1, 77 SW 596. 

Ind.—Citizens’ St. R. Co. v. Stod- 
dard, 10 Ind. A. 278, 37 NE 723. 

Mass.—Stachowicz v. Matera, 257 
Mass. 2838, 153 NE 547; Sullivan y. 
Chadwick, 236 Mass, 130, 127 NE 632; 
Miller v. Flash Chemical Co., 230 
Mass, 419, 119 NE 702; Marchant v. 
Boston, etc., R. Co., 228 Mass. 472, 
117 NE 842, 


Illinois Cent. 
{rev on other 
123 NE _ 592]; 
Cos., 205 IllA, 


iia ane nis ns Ae heeled ea na alee ne SS ————————————— 
-For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 562-563} 


ger,” and the situation of the parent or other person 
charged with the care, custody, and control of the 
It is not negligence for a father to leave 
his children in the custody of the mother.?? 


ehild.?§ 


Financial condition of parents. 


whether a parent failed to exercise reasonable care 
of a child the financial condition of the parents 
It is sufficient that parents 
have done all that can reasonably be expected from 
persons in their condition of life.*? 
this the wealth or poverty of the parent cannot be 


may be considered.*° 


considered.°®? ; 


[§ 563] 3. Particular Acts and Omissions—a. In 
In accord with, and subject to, the fore- 
going rules a parent or other custodian may be 


General. 


guilty of contributory negligence 


N. Y.—Goldberg v. Graham, 146 
App. Div. 501, 131 NYS 681; Pastore 
eae neston, 72 Misc. 555, 131 NYS 


Wash.—Tecker vy. Seattle, ete., R. 
Co., 60 Wash. 570, 111 P 791, AnnCas 
1912B 842. 

27. St. Louis, etc., R. Co. v. Colum, 
72 Ark. 1,.77.SW.596; Roberge v. 
Follette, (Mass.) 158 NE 834; Pinto v. 
Brennan, 254 Mass. 298, 150 NE 86; 
Sullivan v. Chadwick, 236 Mass. 130, 
127 NE 632; Marchant vy. Boston, etce., 
R. Go., 228 Mass. 472, 117 NE 842; 
Conway v. Monidah Trust, 52 Mont. 
244, 157 P 178; Goldberg v. Graham, 
146 App.” Div. 501,°-131 NYS “681; 
Pastore v. Livingston, 72 Misc. 555, 
131 NYS 971. 


23. Cal.—Waterman Vv. Visalia 
Electric R. Co., 23 Cal. A, 350, 137 
1 ela KG) as 


Me.—Hasty v. Cumberland County 
Power, etc.. Co., 125 Me. 229, 132 A 
521. 

Mass.—Stachowicz vy. Matera, 257 
Mass. 283, 153 NE 547; Pinto y. Bren- 
nan, 254 Mass. 298, 150 NE 86; Grella 
v. Lewis Wharf Co., 211 Mass. 54, 
97 NE 745, AnnCas1913A 1136. 

Mo.—Albert v. St. Louis Electric 
Terminal R. Co., 192 Mo. A. 665, 179 
SW _ 955. 

N. Y.—Fullerton v. Metropolitan 
Sth 200; 08° Ap. Diverl, 77 1 2NEYS 
326 [aff 170 N. Y. 592 mem, 68 NE 
1116 mem]; Mangam vy. Brooklyn City 
is °C0.,. 661, parb. 250, «Catt (38° oNa° Ys 
455, 98 AmD 66]. 

Pa.—Fineman v. Philadelphia Rapid 
Transit Co., 42 Pa. Super. 379; Par- 
rotta v. Pennsylvania, etc., R. Co., 40 
Pa. Super. 138; Murray v. Scranton 
R. Co., 36 Pa. Super. 576. 

Wis.—Compty vy. Cc. H. Starke 
Dredge, etc., Co., 129 Wis. 622, 109 
NW 650, 9 LRANS 652. 

{a] Rule applied.—Where a small 
child was injured by a street car in 
front of the premises where it lived, 
evidence that its mother was in poor 
health and its father dead was ad- 
missible on the question of the 
mother’s contributory negligence in 
allowing the child on the street. 
Fullerton v. Metropolitan St. R. Co., 
63 App. Div. 1, 71 NYS 326 [aff 170 
N. Y. 592 mem, 63 NE 1116 mem]. 

29. Kaplan v. Metropolitan St. R. 
Co., 98 App. Div. 133, 90 NYS 585; 
Kieley v. New York Cent., etc. R. 
Co., 86 Misc. 490, 149 NYS 299; Over 
v. Missouri,. etc., R. Co,, (Tex. Civ. 
A.) 73 SW 535; Monrean v. Hastern 
Wisconsin R., etc., Co., 152 Wis. 618, 
140 NW 309. 

30. Chicago, SEG, ie (beater Ome Me 
Gregory, 58 Ill. 226; Follett v. Illi- 
nois Cent, R. Co., 213 Ill. A. 62 [rev 
on other grounds 288 Ill. 506, 123 Ill. 
592]; Hasty v. Cumberland County 
Power, etc., Co., 125 Me. 229, 232, 
132 A 521; Morgan y. Aroostook Val- 
ley R. Co., 115 Me. 171, 98 A 628; 
McKinney v. Baltimore, etc., R. Co., 
247 Pa. 217, 93 A 287; Weida v. Han- 
over Tp., 30 Pa.‘Super. 424; Addis v. 
Hess, 29 Pa. Super. 505. 

“No hard and fast rule as to the 
eare of children can be laid down and 


NEGLIGENCE 


In determining 


But outside of 
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| child to be unattended in places which the parent 
or custodian knows, or in the exercise of ordinary 
eare should know, to be dangerous,** in permitting 
a child to use a dangerous explosive,*4 in permitting 
a child too young to exercise care for his own safety 
to be employed in a place of danger,*® in failing 
to warn the person to whom the child is intrusted 
of danger known to the parent, or which the parent 
in the exercise of ordinary care should have 
known,** or in failing to observe and avoid danger 
to the child while in the company of the child.** 


A parent who sees a child in a place of imminent 


in permitting a 


the financial condition of the family, 
and the other cares devolving upon 
the parents are not to be ignored. 
Small children have a right to light, 
air and exercise, and the children of 
the poor cannot’ be constantly 
watched by their parents.’’ Hasty v. 
Cumberland County Power, etc., Co., 


supra 

31. Ill—Chicago vy. Hessing, 83 
Ill. 204, 25 AmR 328; Follett v. Illi- 
nois Cent. R. Co., 213 Ill. A. 62 [rev 
on other grounds 288 Ill], 506, 123 NE 


592]; Crayhek vy. Stern, 154 Ill. A. 
3885; True, etc. Co. v. Woda, 104 
Til. A. 15 [aff 201 Ill: 315, 66 NE 


369]. 

Me.—Hasty v. Cumberland County 
eae etc., Co., 125 Me. 229, 132 A 
521. 


Mo.—Cornovski v. St. Louis Tran- 
sit Co., 207 Mo. 263, 106 SW 51. 

N. Y.—Mullaney v. Spence, 15 Abb 
PrNS 319. 

Or.—Hedin v. Suburban R. Co., 26 
Oricl55) 870P 15405 

Pa.—Kay v. Pennsylvania R. Co., 
65 Pa. 269, 3 AmR 628; Weida v. 
Hanover Tp., 30 Pa. Super. 424; Addis 
v. Hess, 29 Pa. Super, 505; Karahuta 
Vv. foes eal Tract. Co., 6 Pa. Super. 
31 


W. Va.—Gunn y. Ohio River R. Co., 
aoa Va. 676, 26 SE 546, 36 LRA 
575. 

[a] Applications of rule.—(1) The 
parents of an injured child’ were 
working people; the father at his 
work, and the mother engaged in her 
household duties. The child, with 
the mother’s consent, went out to 
play on the publie sidewalk with his 
sister, nine years of age, and was 
injured by the falling of a pile of 
lumber. It was held that, consider- 
ing the position in life of the parents 
and the consequent demand on them 
to provide for their family, the ages 
of the children, the necessity of their 
playing Somewhere on the summer 
afternoon, and that they went to 
play on the public sidewalk so near 
to their home, the parents could not 
be said to have failed to exercise 
ordinary care in permitting the 
younger child to go out to play, as he 
did, accompanied by his eldest sister. 
True, etc., Co, v. Woda, 104 Ill. A. 15. 
(2) A mother cannot be charged as a 
matter of law with contributory neg- 
ligence in permitting a child of ten- 
der years to escape from her house 
and stray to a dangerous spot in the 
immediate vicinity of the house, 
where the mother was, at the time, 
engaged in her household duties, 
Weida v. Hanover Tp., 30 Pa. Super. 
424. 

$2.. .Fox. v: , Oakland’ ‘Cons. | Sti 'R. 
Co}, 2148. Cal:'5b55.-50) P'25;"62-AmSR 
216; Indianapolis, etc., R. Co. v. Pit- 
zer, 109 Ind. 179, 6 NW 310, 10 NE 
70, 58 AmR 387; Mayhew y. Burns, 
103 Ind... 3828, 2 NE 793; Delphi v. 
Lowery, 74 Ind. 520, 39 AmR 98; 
Cornovski v. St. Louis Transit Co., 
207 Mo. 2638, 106 SW 51; San An- 
tonio, ete., R. Co. v. Vaughn, 5 Tex. 
Civ. A. 195, 23 SW 745. 

33. The Burgundia, 29 Fed. 464: 


‘lum, 72 Ark. 1, 77 SW 596. 


danger, and has time to remove the child, but fails 
to do so, is guilty of contributory negligence ;*8 
and the parent is not relieved of fault in such case 
by the fact that he warned the child of the danger 


St. Louis, etce., R. Co. v. Colum, 72 
Ark. 1, 77 SW 596; Sullivan v. Chad- 
wick, 236 Mass. 130, 127 NE 632; 
Marchant v. Boston, etc., R. Co., 228 
Mass. 472, 117 NE 842; Flynn v. Hat- 
ton,, 4) Daly (N. Y.) 552,° 43> BowPr 
333; Canavan v. Stuyvesant, 12 Misc. 
74, 33 NYS 53 [mod on other grounds 
154 N. Y. 84, 47 NE 967]; Donnelly 
v. Kelly, 2 NYCityCt 11 note. 

[a] TWustrations.—(1) A father 
who leaves an eight-year-old boy, in- 
capable of appreciating danger from 
trains, unattended at a railroad sta- 
tion, is guilty of contributory negli- 
gence. St. Louis, etc., R. Co. v. Co- 
(2) It is 
negligence on the part of parents to 
permit a child three years of age to 
wander on a dilapidated piazza or 
balcony, and such negligence will 
preclude such child from recovering 
for injuries received therefrom. 
Flynn v. Hatton, 4 Daly (N. Y.) 552, 
43 HowPr 333. (3) A mother is 
guilty of contributory negligence in 
permitting her child to wander about 
a store in which she is trading, 
where the child falls down a stair- 
way at the back end of the store. 
Donnelly v. Kelly, 2 NYCityCt 11 
note. (4) A seven-year-old girl, in- 
trusted with the care of a two and 
one-half-year-old cousin, in taking 
the little child to a playground and 
becoming so engaged with a seesaw 
that she neglected to pay any at- 
tention whatever to the younger 
child, who wandered off with another 
child near his age to a nearby rail- 
road track and was killed, is guilty 
of contributory negligence. Mar- 
chant v. Boston, ete, R. Co. 228 
Mass. 472, 117 NE 842. 


Soa Carter v. Towne, 103 Mass. 
35. Herron v. Mama Coal Co., 143 


Ark. 353, 220 SW 470. 

36. Schindler v. New York, etc., R. 
Co., 1 NYSt 289. 

37. Hendricks v. Kansas City 
Southern R. Co., 142 La, 499,77 S$ 
130; Reed vy. Minneapolis St. R. Co., 
384 Minn. 557; 27 NW 77; Conway v. 
Monidah Trust, 52 Mont. 244, 157 P 
178; Wallace v. John A. Casey Co., 
132 App. Div. 35, 116 NYS 394. 

[a] MTlustrations.—(1) A father 
who was crossing a railroad right of 
way followed by his three and one- 
half-year-old daughter was guilty of 
contributory negligence in permitting 
the child to shift for herself in 
crossing whereby she fell into a turn- 
table pit which he knew | existed. 
Hendricks vy. Kansas City Southern 
Re Cos; 442) Wa, 2209) 27% Sa Sle 2) 
A custodian of a child is guilty of 
contributory negligence where he per- 
mits his attention to be distracted 
from the child by an incoming rail- 
road train during which time the 
child, in running to secure a flower, 
falls into an unguarded mine shaft 
nearby, the presence of which the 
custodian is fully aware. Conway 
Vv. Tope Trust, 52 Mont. 244, 157 
PP a8: 

38. Moss v. Gerlach, 16 Pa. Dist. 
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beforehand.?? 


highway unattended.*% 


39. Moss v. Gerlach, supra. 

40... U.. S:—Union Pac. "R. Co. v. 
McDonald, 152 U. S. 262, 14 SCt 619, 
38 L. ed. 434. . 

Colo.—Colorado Springs Electric 
Co. v. Soper, 38 Colo. 126, 88 P 161. 

Tll.—Grayhek v. Stern, 154 Ill. A. 
385. 

Ind.—Louisville, etc., R. Co. v. 
Shanks, 132 Ind. 395, 31 NE 1111; El- 
wood y. Addison, 26 Ind. A. 28, 59 NE 
47. 
Ky.—Lyttle v. Harlan Town Coal 
Co., 167 Ky. 345, 180 SW 519. 

La.—Williams v. Missouri Pac. R. 
Co., 155 La. 349, 99 S 286. 

Mich.—East Saginaw City R. Co. v. 
Bohn, 27 Mich. 503. 

N. Y.—Hall v. New York Tel. Co., 
159 App. Div. 53, 144 NYS 322 [rev 
on other grounds 214 N. Y. 49, 108 
NE 182, LRA1915E 191]; Ryall v. 
Kennedy, 40 N. Y. Super, 347 [aff 67 
N. Y. 379]; Donnelly v. Kelly, 2 NY 

ityCt 11 note. 
= N. C.—Ferrell v. Dixie Cotton 
Mills, 157 N. C. 528, 73 SH 142, 37 
LRANS 64. 

ae Maperrndtt v. Consolidated 
Ice Co., 44 Pa. Super. 445. 

Tenn.—Wise v. Morgan, 101 Tenn. 
273, 48 SW 971, 44 LRA 548. , 

[a] MTlustrations.—(1) A mother’s 
act in permitting her child to play 
outdoors in the daytime, on public 
playgrounds, unattended, was not 
negligence so as to preclude recovery 
for injuries to such child caused by 
a live wire negligently left by de- 
fendants unguarded in a public place 
where she had no reason to antici- 
pate that the wire would be left un- 
guarded in a public place. Colorado 
Springs Electric Co. v. Soper, 38 Colo. 
126, 88 P 161. (2) A mother allowing 
her child to play around the steerage 
in her presence, she not knowing of 
any poison to be contained in the 
drinking cup, is not guilty of negli- 
gence, although she sees the child 
take the cup and drink out of it. 
Ryall v. Kennedy, 40 N. Y. Super, 
347 [aff 67 N. Y. 379]. (3) A moth- 
er’s consent to a visit by her son, 
twelve years of age, to a mine, in 
company of one presumably capable 
of caring for him, is not negligence 
contributing to an injury to him near 
the mine from a concealed danger 
unknown to both. Union Pac. R. Co. 
v. MeDonald, 152 U. S. 262, 14 SCt 
619, 38 L. ed. 484. (4) A parent is 
not negligent in failing to anticipate 
the negligence of defendant in roll- 
ing rocks down a hillside onto prem- 
ises where children were accustomed 
to play with the acquiescence of de- 
fendant. Lyttle v. Harlan Town Coal 
Co., 167 Ky. 345, 180 SW 519. z 

41. Howard v. Scarritt Est. Co., 
267 Mo. 398, 184 SW 1144. 

{a] Thus, where a young child, 
accompanied by its parents, was 
killed in a passenger elevator, it was 
not negligence that both parents did 
not. guard it. Howard v. Scarritt 
st. Go., 267 Mo. 398, 184 SW 1144. 

42, See supra §§ 561, 562. 

43. Carlin v. Chicago R. Cos., 205 
Ill. A. 303; Stachowicz v. Matera, 257 
eee 


A parent or other custodian of a 
child is not guilty of contributory negligence in 
failing to protect a child against dangers of which 
the parent or custodian was not aware, or of which, 
in the exercise of ordinary care, he could not have 
been aware,*® or in failing to exercise extraordinary 
precautions to guard a child from danger.** 

[§ 564] b. Permitting Child To Be in Street or 
Highway. In accord with, and subject to, the fore- 
going rules,4? a parent or other custodian of a child 
may be guilty of contributory negligence in per- 
mitting a child to go into or upon a street or public 
The fact that the child had 
been allowed to be in the street alone on other 
occasions does not of itself justify leaving the child 


NEGLIGENCE 


unattended.*# 


Mass. 283, 153 NE 547; Sullivan v. 
Chadwick, 236 Mass, 130, 127 NE 632; 
Miller v. Flash Chemical Co., 230 
Mass. 419, 119 NE 702; Cotter v. 
Lynn, etc., R, Co., 180 Mass. 145, 61 
NE 818, 91 AmSR 267; Casey v. 
Smith, 152 Mass. 294, 25 NE 734, 23 
AmSR 842, 9 LRA 259; Albert v. Al- 
bany R. Co., 5 App. Div. 544, 39 NYS 
430 [aff 154 N. Y. 780 mem, 49 NE 
1093 mem]; Weil v. Dry Dock, etc., 
R. ‘Cori; SGN. Y. ‘Super, 318855. NYS 
833 [rev on other grounds 119 N. Y. 
147, 23 NE 487]; McLain v. Van 
Zandt, 39 N. Y. Super. 347 [aff 48 
HowPr 80]; Pastore v. Livingston, 
72 Misc, 555, 131 NYS 971; Lowery 
v. New York Ice Co., 26 Misc. 163, 
55 NYS 707 [aff 44 App. Div. 637 
mem, 60 NYS 1142 mem]; Juskowitz 
v. Dry Dock, ete., R. Co., 25 Misc. 64, 
53 NYS 992; Finkelstein v. American 
Ice Co., 88 NYS 942; Dudley v. West- 
cott Express Co., 18 NYS 130 [rev 
15 NYS 952]; Hartfield v. Roper, 21 
Wend. (N. Y.) 615, 34 AmD 273; Rap- 
aport v,. Pittsburgh R. Co., 247 Pa. 
347, 93 A 493; Glassey v. Hestonville, 
etc., Pass. R. Co., 57 Pa. 172; ‘Watson 
v. Highkand Grove Tract. Co., 68 Pa. 
Super. 332. 

{a] IQMustrations.—(1) The par- 
ents of.a child three years and nine 
months old, fairly well developed, 
and bright and intelligent, were neg- 
ligent in permitting him to be unat- 
tended away from home on a street 
where some one hundred automobiles 
an hour, with many street cars and 
other vehicles, ran, although he was 
aware of the danger from automo- 
biles. Sullivan v. Chadwick, 236 
Mass. 1380, 127 NE _ 632. (2) A 
mother, without family exigency cre- 
ating justification, who left child of 
two years and seven months unat- 
tended on a busy street on the oppo- 
site side from her home is guilty of 
contributory negligence. Stachowicz 
v. Matera, 257 Mass. 283, 153 NE.547, 

44. Watson v. Highland Grove 
Tract. Co., 68 Pa. Super. 332. 


45. See supra § 562. 
Beye Cal.—Karr v, Parks, 40 Cal. 


Ill—Carlin v. Chicago R. Cos., 205 
Tl); Ay 308% 

Me.—Hasty v. Cumberland County 
et etc., Co., 125: Me, 229,182 A 
oO ° 
Mass.—Pinto v. Brennan, 254. Mass, 


298, 150 NE 86. 


Minn.—Converse v. Adleman, 153 
Minn. 306, 190 NW 340. 
N. Y.—Ryezko v. Klenotich, 204 


App. Div. 698, 198 NYS 473; Goldberg 
v. Graham, 146 App. Div. 501, 1381 
NYS 681; Mangam v. Brooklyn City 
R. Co., 36 Barb. 230 [aff 38 N. Y. 455, 
98 AmD 66]; Lamb v. Farrell, 125 
Mise. 148, 209 NYS. 365. 

Pa.—Fineman v. Philadelphia Rapid 
Transit Co., 42 Pa. Super. 379; Par- 
rotta v. Pennsylvania, ete., R. Co., 40 
Pa. Super. 188; Murray v. Scranton 
R. Co., 86 Pa. Super. 576, 

Tenn.—Dan v. Citizens’ St. R. Co., 
99 Tenn, 88, 41 SW 339. 

47. Cal—Daly v. Hinz, 113 Cal. 
366, 45 P 693. 


| [§§ 563-564 


As in other eases,*® in determining 
whether the parent exercised ordinary care in per- 
mitting the child to go into a street or highway un- 
attended or in the care and custody of another 
child, all the attendant circumstances are to be con- 
sidered,*® including the capacity of the injured child 
to appreciate and avoid the dangers to be encoun- 
tered,*? the amount of travel in, and use made of, 
the street or highway,*® other factors bearing upon 
the obviousness of the dangers to be encountered 
by the child,*® the age, capacity, and experience of 
the custodian to whose care the child is intrusted,®°° 
and the situation and condition of.the parents or 
other custodian.*+ 
of a child may he free from contributory negligence 


Thus a parent or other custodian 


Ill.—Wende v. Chicago City R. Co., 
192 J1l,-A. 164 [rev on other grounds 
271 Til. .437,-111 NE. 275]. 

Mass.—Miller v,. Flash Chemical 
Co., 230 Mass, 419, 119 NE 702. 

Minn.—Converse vy. Adleman, 153 
Minn. 306, 190 NW 340. 

N. Y.—Goldberg v. Graham, 146 
App. Div. 501, 131 NYS 681; Pastore 
v. Livingston, 72 Misc. 555, 181 NYS 
971; Juskowitz v. Dry Dock, etc, R. 
Co., 25 Misc. 64, 53 NYS 992. 

Pa.—Rapaport v, Pittsburgh R. Co., 
247 Pa. 347, 93 A 493; Watson v. 
Highland Grove Tract. Co., 68 Pa. 
Super. 332. 


Porto Rico.—Rodriguez v. Her- 
manos, 13 Porto Rico 344, 
Aton Cal.—Karr y. Parks, 40 Cal. 


Mass.—Cotter vy. Lynn, etc., R. Co., 
130 Mass. 145, 61 NE 818, 91 AmSR 


Minn.—Converse vy. Adleman, 153 
Minn. 306, 190 NW 340. 

N. Y.—Pastore v. Livingston, 72 
Misc. 555,131 NYS 971; McLain v. 
Van Zandt, 39 N. Y. Super. 347. 

Pa.—Rapaport v. Pittsburgh R. Co.,. 
247 Pa. 347, 98 A-493; Hammaker v. 
Watts Tp., 71 Pa. Super. 554; Watson 
v. Highland Grove Tract. Co., 68 Pa. 
Super. 332; McCarron v. Philadelphia, 
46 Pa. Super. 145; Sullenberger v. 
Chester Tract. Co,, 10 Del. Co. 129. 

Wash.—Sundstrom y. Puget Sound’ 
nade etc., Co., 90 Wash. 640, 156 P 


49. Converse vy. Adleman, & 
Minn. 306, 190 NW 340; sus ouiee 


| Dry Dock, etc., R. Co., 25 Misc. 64, 


53 NYS 992; McCarron v. Philadel— 
phia, 46 Pa, Siiper. 145. i 
50. Mass.—Pinto v. Brennan, 254 


LeaGe: 298, 150 NE 86. 


. Y.—Kaplan v. Metropolitan St. 
R. Co., 98 App. Div. 183, 99 NYS 585- 
Lamb vy. Farrell, 125 Misc. 148, 20% 
NYS 365. 
Pa.—McKinney y. Baltimore, etc., 
ee is Shs Re OE I A 287, 
enn.—Cheek y. Fox, 7 Tenn. Civ. 
A. 160. buchos 
Con 60 Wash: 670, Uitte TH aaron 
Os, ash. . ‘ 5 
1912B 842. 7, SORT OR 
51. Ill.—Follett v. Illinois Cent. R 
Co., 213 IN, A. 62 [rev on. other: 
grounds 288 Ill. 506, 123 NE 592]. 
Me.—Hasty_v. Cumberland County 
Power, etc., Co., 125 Me. 229, 132 A 


521 
Mo.—Cornovski v. St. Louis Tran-— 
sit Co., 207 Mo, 263, 106 SW 51; Al- 
bert v. St. Louis Electric Terminal 
R. Co., 192 Mo. A. 665. 179 SW. 955. 
N. Y.—Ryczko v. Klenotich, 204 
App. Div. 693, 198 NYS 473. 
Pa.—McCarron_y. Philadelphia, 46 
Pa. Super. 145; Fineman y. Philadel- 
phia Rapid Transit Co., 42 Pa, Super, 
379; Parrotta v. Pennsylvania, etc., 
R. Co., 40 Pa. Super. 138; Murray v. 
Scranton R. Co., 36 Pa. Super. 576. 
Wash.—Sundstrom y. Puget Sound 
Cae. etc., Co., 90 Wash. 640, 156 P 


Wis.—Compty v. C. H. Starke 
Dredge, etce., Co., 129 Wis. 622, 109 
NW 650, 9 LRANS 652. ; 


For late® cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


» 


§§ 564-565} 


notwithstanding he permits the child to go into or 
upon a street or highway unattended,®2 or without 
warning the child of dangers which may be encoun- 
tered,°* or where the parent permits the child to 
be in or upon the street or highway in the custody 
So likewise, a parent may be 
free from contributory negligence where the child 
escapes into a place of danger in the street or high- 
way while temporarily left alone,®> or while the 


of another child.** 


[a] Ilustration.—A mother whose 
duties require her personal attention 
in the kitchen of a humble home is 
not guilty of contributory negligence 
per Sein allowing a child of three 
years of age to be taken into the 
yard, or onto the road to play, in care 
of a sister eight years of age. The 
situation of the parents, the charac- 
ter of their home, the weather, the 
health of the children, their manner 
of living, and all the attending sur- 
roundings are elements to be consid- 
ered by the jury in determining 
whether the parents have used rea- 
sonable precautions in safeguarding 
the child. Murray v. Scranton R. Co., 
36 Pa. Super. 576. 

52. > Cal.— Daly. v. Hinz, “113 ‘Cal. 
366, 45 P 693; Karr v. Parks, 40 Cal. 
188. 

-¥1l.—Chicago v. Major, 18 Ill. 349, 
68 AmD 5538; Carlin v. Chicago R. 
Cos., 205 Ill. A. 308; Wende v. Chi- 
eago City R. Co., 192 Ill, A. 164 [rev 
on other grounds 271 Ill. 437, 111 NE 
275]. 

Lk. Westerfield v. Levis, 43 La. 
“Ann... 68,9. S 52... .: 

Me.—Hasty v. Cumberland County 
Power, etc., Co. 125 Me. 229, 132 A 
521. : 
Mass.—Miller v. Flash Chemical 
Co., 230 Mass. 419, 119 NE 702; Slat- 
tery v. Lawrence Ice Co., 190 Mass. 
79, 76 NE 459. 

inn.—Converse v. Adleman, 153 
Minn. 306, 190 NW 340. 

Mo.—Lynch v. Metropolitan St. R. 
Co., 112 Mo. 420, 20 SW 642; O’Flah- 
erty v. Union R. Co., 45 Mo, 70, 100 
AmD 343. . 

N. Y.—Huerzeler v. Central Cross 
Town R. Co., 139 N. Y. 490, 34 NE 
1101; Kunz v. Troy, 104 N. Y. 344, 10 
NE 442, 58 AmR 50; McGuire v. 
Spence, 91 N. Y. 303, 43 AmR 668; 
McGarry v. Loomis, 63 N. Y. 104, 20 
AmR 510; Ryczko v. Klenotich, 204 
App. Div. 693, 198 NYS 473; Hyland 
v. Burns, 10 App. Div. 386, 41 NYS 
873; Mangam y. Brooklyn City R. Co., 
36 Barb. 230 [aff 38 N. Y. 455, 98 
AmD 66]; Thies v. Thomas, 77 NYS 
wae C.—Ferrell v. Dixie Cotton 
Mills, 157 N. C. 528, 73 SE 142, 37 

RANS 64. 
ft PEELE v. Pittsburg R. Co., 
219 Pa. 492, 68 A 1022; Hammaker v. 
Watts Tp., 71 Pa. Super. 554; McCar- 
ron vy. Philadelphia, 46 Pa. Super. 
145; Fineman V. Philadelphia Rapid 
‘Transit Co., 42 Pa. Super. 379; Phil- 
lips v. Duquesne Tract. Co., 8 Pa. 
Super. 210. 


Porto Rico.— Rodriguez v. Her- 
manos, 13 Porto Rico 344. 
Utah.—Barker v. Savas, 52 Utah 


172 P 672. 
eee v. Thomas, 70 Vt. 580, 


. A 652. 
Pa OMe iahiieton GuCn, Mite .COm = va 
Ward, 119 Va. 334, 89 SE 140. 
Wash.—Bruner v. Little, 97 Wash. 
, 166 P1166. 
S18 it Holdridge v. Mendenhall, 
108 Wis. 1, 83 NW 1109, 81 AmSR 
see Tllustrations.—(1) Where the 
parents of a boy about six years old, 
Tesident in a city, allowed him to 
play on the streets near his home and 
within certain well-defined limits, 
‘and on the afternoon when the boy 
was killed on the bridge of an elec- 
tric xailway crossing the Potomac 
River the father had left him on the 
street three doors from their home 
shortly before the accident, telling 


NEGLIGENCE 


child.°® 


road track.®§ 


him to stay at home that afternoon, 
they were not guilty of contributory 
negligence. Washington, etc., R. Co. 
v. Ward, 119 Va. 334, 89 SE 140, 141. 
(2) A parent was not guilty of con- 
tributory negligence in allowing a 
bright six-year-old child to go a 
short distance down a road with a 
tricycle, where she watched him until 
he started to return. Barker v. 
Savas, 52 Utah 262, 172 P 672. (8) 
A parent is not negligent in permit- 
ting a child nine years old to walk 
on an unfrequented country road. 
Hammaker vy. Watts Tp., 71 Pa. 
Super. 554. 

53. Goldberg v. Graham, 146 App. 
Div. 501, 181 NYS 681. 

[a] Illustration.—A parent is not 
guilty of negligence in permitting a 
child to go out into a street in which 
he had been playing for a year or 
more without warning him of the ex- 
istence of an excavation in the street 
which had been there for four years. 
Goldberg v. Graham, 146 App. Div. 
501, 181 NYS 681. 

54. Ill—Chicago' City R. Co. v. 
McKeon, 143 Ill. A. 598; Illinois Cent. 
R. Co. v. Bandy, 88 Ill. A. 629; Chi- 
cago West Div. R. Co. v. Ryan, 31 Ill. 
A. 621, 

Me.—Grant y. Bangor R., etc., Co., 
109 Me. 133, 83 A 121. 


Mass.— Pinto v. Brennan, 254 
Mass. 298, 150 NE 86; O’Brien v. 
Hudner, 182 Mass. 381, 65 NE 788; 


Collins v. South Boston R. Co., 142 
Mass. 301, 7 NE 856, 56 AmR 675. 

N. Y.—Ihl v. Forty-Second St., etc., 
Ferry R. Co., 47 N. Y. 317, 7 AmR 
450; Kaplan v. Metropolitan St. R. 
Co,, 98 App.” Div. 133, 90 NYS'/585; 
Levine v. Metropolitan St. R. Co., 78 
App. Div. 426, 80 NYS 48 [aff 177 
N. Y. 523 mem, 69 NE 1125 mem]; 
Adams v. Metropolitan St. R. Co., 60 
App. Div. 188, 69 NYS 1117; Kennedy 
v. Hills Bros, Co., 54 App. Div. 29, 66 
NYS 280; Ehrmann v. Nassau Hlec- 
tric R. Co., 23 App. Div. 21, 48 NYS 
379; Lamb v. Farrell, 125 Misc. 148, 
209 NYS 365. 

Pa.—McKinney v. Baltimore, etc., 
R. Co., 247 Pa. 217, 93 A 287; Lough- 
ran v. Thomas Bros. Co., 65 Pa. Su- 
per. 302; Murray v. Scranton R. Co., 
36 Pa. Super. 576; Distasio v. United 
Tract. Co., 35 Pa. Super. 406. 

Tenn.—Cheek v. Fox, 7 Tenn. Civ. 
A. 160. 

Wash.—Sundstrom v. Puget Sound 
Tract., etc., Co., 90 Wash, 640, 156 P 
828; Tecker v. Seattle, etc., R. Co., 60 
Wash. 570, 111 P 791, AnnCasi1912B 
842. 

Wis.—Dahl y. Milwaukee City R. 
Co:, 62 Wis. 652, 22 NW 755. 

{a] Dlustrations.—(1) A mother 
is not guilty of contributory negli- 
gence in permitting a child two years 
and nine months old to cross a street 
to a field for play in the custody of 
the c¢hild’s seven-year-old brother. 
Pinto v. Brennan, 254 Mass. 298, 150 
NE 86. (2) Parents are not negli- 
gent because they send children four 
or five years of age to school in 
charge of older children. Lamb v. 
Farrell, 125 Misc. 148, 209 NYS 365. 

55. Ill.—Follett v, Illinois Cent. 
R. Co., 213 Ill. A. 62 [rev on other 
grounds 288 Ill. 506, 123 NE 592]. 

Mass.—Ingraham v. Boston, etc., 
R: Co., 207 Mass, 451, 98 NE 692; 
Hewitt v. Taunton St. R. Co., 167 
Mass. 483, 46 NE 106; Marsland v. 
Murray, 148 Mass. 91, 18 NE 680, .12 


AmSR 520. 
Minn.—Weissner v. St. Paul City 
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parent’s attention is momentarily diverted from the 


[§ 565] c. Permitting Child To Go on or Near 
Railroad Tracks. 
the foregoing general-rules,*’ a parent or other cus- 
todian of a child may be guilty of contributory 
negligence in permitting a child to play near a rail- 
But where a person of ordinary pru- 
dence would have exercised no greater care for the 


In accord with, and subject to, 


R. Co., 47 Minn. 468, 50 NW 606. 

Mo.—Cornovski v. St. Louis Tran- 
sit Co.,:207 Mo. 263, 106 Sw 51. 

N.. Y.—Kunz v. Troy, 104 N. Y. 344, 
10 NE 442, 58 AmR 308; Mangam v. 
Brooklyn City R. Co., 38 N. Y. 455, 
98 AmD 66 [aff 36 Barb. 230]; Deh- 
mann v. Beck, 61 App. Div. 505, 76 
NYS 29; McKenna vy. Buffalo Brass, 
Bedstead Co., 12 Misc. 485, 33 NYS 
684; Ehrman v. Brooklyn City R. Co., 
14 NYS 336 [aff 181 N. Y. 576 mem, 
30 NE 67 mem]. 

Pa.—Del Rossi v. Cooney, 208 Pa. 
233, 57 A 514; Dunseath y. Pittsburg, 

A 


ete.,,. Tract. Co., 161 Ba. 124, 28 A 
1021; Philadelphia, ete., R. Co. v. 
Long, 75 Pa. 257; Kay v. Pennsyl- 


vania R. Co., 65 Pa. 269, 3 AmR 628; 
Weida v. Hanover Tp., 30 Pa. Super. 
424; Buente v. Pittsburg, etc., Tract. 
Co., 2 Pa. Super. 185; Henne v. Peo- 
ples ‘St.. Ri Co.) Pa: Super. 311,738 
WklIyNC 275. 

Wash.—Tecker vy. Seattle, etc, R. 
Co., 60 Wash. 570, 111 P 791, AnnCas 
1912B 842. 

Wis.—Monrean v. Eastern ‘Wis- 
consin R., etc., Co., 152 Wis. 618, 140 
NW 309. 

[a] Iustration—Plaintiff was not 
negligent in failing properly to care 
for her seventeen-months-old child, 
who escaped into the street while 
she was temporarily absent from the 
house, and was run over by a street 
car. Monrean v. Hastern Wisconsin 
nae etc., Co., 152 Wis. 618, 140 NW 

56. Mo.—Albert v. St. Louis Elec- 
tric Terminal R. Co., 192 Mo. A. 665, 
179 SW 955. 
cane Y.—Zwirn v. Joline, 122 NYS 

Pa.—Kroesen vy. New Castle Elec- 
tric St. R.)Co.,:198 Pa.s30, 47 Arb: 
Parrotta v. Pennsylvania, ete:, R. Co., 
40 Pa. Super. 138; Reinike vy. Phila- 
delphia Tract. Co., 2 Pa. Dist. 319, 13 
Pa. Co. 229, 31 WklyNC 47. 

Tenn.—Dan v. Citizens’ St. R. Co., 
99 Tenn. 88, 41 SW 339. 

Wis.—Compty v. C. H. Starke 
Dredge, etc., Co., 129 Wis. 622, 109 
NW 650, 9 LRANS 652. 

[a] Ilustrations.—(1) In an ac- 
tion against a street railway com- 
pany to recover for the death of a 
child between three and four years 
old by being run down by an electric 
car, the mother cannot be charged 
with contributory negligence in per- 
mitting the child to go on the street, 
where it appears that the child 
escaped her while she was preparing 
a meal, that she did not permit. her 
children to go on the street, that she 
kept the front door closed, and that 
as soon aS she missed the child she 
started immediately to look for her, 
Parrotta v. Pennsylvania, etc., R. Co., 
40. Pa. Super. 188. (2) The father of 
a two-year-old child, who, upon be- 
coming engrossed in his newspaper, 
permitted her to run into the street, 
where she was struck by an electric 
car, was not negligent. Albert v. St. 
Louis Electric Terminal R. Co., 192 
Mo, A. 665, 179 SW 955. 

57. See supra §§ 561, 562. v 

58. Lafayette, etc.,,R. Co. v. Huff- 
man, 28 Ind. 287, 92 AmD 318; Kieley 


v. New York Cent., ete., R. Co., 86 
Misc. 490, 149 NYS 299; Cauley v. 
Pittsburgh, etc.,.R. Co., 95)Pa. 398,. 


R. 

AmD 457]; Vinnette v. Northern Pac, 
R. Co., 47 Wash. 320, 91 P 975, 18 
LRANS 328. 
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safety of the child under the same or similar cir- 
cumstances, a parent is not guilty of contributory 
negligence in permitting a child to cross a railroad 
track unattended,®® or in the custody of another 
child not shown to be incompetent or untrust- 
worthy,®° or to walk along the track unattended on 
his way to school,®! or in temporarily leaving the 
child in a safe place from which it escaped to a rail- 
road track near by and was killed.*? 

[§ 566] D. Occupants of Vehicles®‘—1. In Gen- 
While negligence of the driver of a vehicle 
is not ordinarily imputed to an occupant who neither 
has nor exercises the right to control the driver 
in the management of the vehicle,®* it is neverthe- 
less the duty of the occupant to exercise ordinary 
In other words, he is obliged 
to exercise such care as an ordinarily prudent per- 
son, riding with another, would exercise for his own 
safety under the same or similar circumstances.*¢ 
If he fails to exercise such care, and his failure to 
do so concurs with the actionable negligence of 


eral. 


care to avoid injury. 


59. Garner v. Trumbull, 94 Fed. 
321, 36 CCA 361; Daubert v. Dela- 
ware, etc., R. Co., 199 Pa. 345, 49 A 72. 

60. Lake Erie, etc., R. -Co. . 
Fleming, 183 Ind, 511, 109 NE 753s. 

61. St. Louis, ete., R. Co. v. Bolen, 
61 Tex. Civ. A. 339, 129 SW 860. 

62. Garner v. Trumbull, i 
321, 36 CCA 361; Waterman v. Visalia 
Electric R. Co., 23 Cal. A. 350, 137 P 
1096: Morgan v. Aroostook Valley R. 
Co., 115 Me. 171, 98 A 628; Green v. 
Chicago, etce., R. Co., 110 Mich. 648, 
68 NW _ 988. 

§3. Occupants of motor vehicles 
fee Motor Vehicles §§ 947-953. 

64. See infra §§ 586-594. 

65. U. S.—Rebillard v. Minneapo- 
lis, etc., R. Co., 216 Fed, 503, 133 CCA 
9, LRA1915B 953; Davis v. Chicago, 
etc., R. Co., 159 Fed. 10, 88 CCA 488, 
16 LRANS 424. d 

Cal.—Stewart v. San Joaquin Light, 
ete., Corp., 44 Cal. A. 202, 186 P 160. 

Til. Flynn v. Chicago City R.:Coi, 
250 Ill. 460, 95 NE 449; Greenstreet 


v. Atchison, etc., R. Co., 234 Ill. A. 
339; Odett v. Chicago City R. Co., 
166 Ill. A. 270. 


Ind.—Wolf v. Vehling, 79 Ind, A. 
221,187 NE! 713; ‘Chicago; tete:, Ri! Co; 
v. Biddinger, 61 Ind, A. 419, 109 NE 
953; New York, etc., R. Co. v. Rob- 
bins, 38 Ind. A. 172, 76 NE 804; Lake 
Shore, ete., R. Co. v. Boyts, 16 Ind, A. 
640, 45 NE 812. 

Towa.—Waring v. Dubuque Elec- 
tric Co., 192 Iowa 1240, 186 NW 42. 

Kan.—Clark v. Missouri’ Pac. R. 
Co., 115 Kan. 823, 224 P 920; Rath- 
bone v. St. Louis, ete., R. Co., 113 
Kamntn257,¢ 214). 409) 

Mich,—June v. Grand Trunk West- 


ern R. Co., 232 Mich. 449, 205 NW 
181. 

Minn.—Lundh v. Great Northern 
R. Co., 165 Minn. 141, 206 NW 43; 


Carnegie v. Great Northern R. Co., 
128 Minn. 14, 150 NW 164. 

Mo.—Nahorski v. St. Louis Elec- 
tric Terminal R. Co., 310 Mo. 227, 274 
SW 1025; Lawler v. Montgomery, 
(A.) 217 SW 856; Burton v. Pryor, 
(A.) 198 SW 1117. 


Mont.—Grant v. Chicago, etc., R. 
Co., 78 Mont, 97, 252 P 382. 
Nev.—Nicora v. Cerveri, 49 Nev. 


261, 244 P 897. 

N. Y.—Caminez v. Brooklyn, etc., 
R#* Co.,, 127° App. Div. 138, 1ldieNYS 
384; Flanagan v. New York Cent., 
ete, Ry.Co.y TO App. V Div. 1 605,.°-75 
NYS 225° [aff 173 N. Y. 631 mem, 
66 NE 1108 mem]. 

Oh.—Pennsylvania Co. v. Stahl, 15 
Oh air. CtuwN iS. nebs,.0 4 Oh. Cire. Ch 
157; Odenbaugh v. Homberger, 22 
Oh Cir’ Cts, Ne-S.- 139; 

Pa. — Kilpatrick v. Philadelphia 
Rapid Transit Co., 290 Pa. 288, 188 A 
830; Carbaugh v. Philadelphia, etc., 


94 Fed.. 


NEGLIGENCE 
negligence.** 


negligence.®? 
required,”° 


[§ 567] 2. 


R. Co,, 262 Pa. 25, 104 A 860; Dunlap 
v. Philadelphia Rapid Transit Co., 
248 Pa. 130, 93 A.8738; Kirschbaum v. 
Philadelphia Rapid Transit Co., 73 
Pa. Super. 536; Sheetz v. United 
Tract. Co., 49 Pa. Super. 177; Lohman 
v. McManus, 23 Pa. Co. 497. 

Tenn.—Hurt v. Yazoo, etc., R. Co., 
140 Tenn. 6238, 205 SW 437. 

Tex.—-Galveston,. ‘ete. sis Co. | ve 
Kutac, 72 Tex. 643, 11 SW 127. 

W. Va.—Warth v, Jackson County 
Ct., 71 W. Va. 184, 76 SE 420, 

See Motor Vehicles § 947 note 35. 

“Negligence, if any, of the driver 
will not be imputed to the guest or 
invitee, but this rule does not absolve 
plaintiff from exercising ordinary 
care for her own safety.’ Nahorski 
v. St. Louis Hlectric Terminal R. Co., 
310 Mo. 227, 237, 274 SW 1025. 

66. Fitzpatrick v. Cinitis, (Conn.) 
139 A 639; Carnegie vy. Great North- 
ern R. Co., 128 Minn. 14, 16, 150 NW 
164; Chapman v. Missouri Pac. R. Co., 
217 Mo. A. 312, 269 SW 688. 

“The negligence of the driver of a 
vehicle is not imputed to a mere pas- 
senger riding therein. Nevertheless 
a passenger is required to exercise a 
proper degree of care for his own 
safety, and any negligence on his 
part that contributes to his injury is 
fatal to his right to recover. He is 
obliged to exercise such care as a 
reasonably prudent person would, 
when riding with another under sim- 
ilar circumstances.” Carnegie v. 
Great Northern R. Co., supra, 

: . S—kKansas City Southern 
R. Co. v. Ellzey, 48 SCt 80 [rev 12 
F, (2d) 4]; Rebillard v. Minneapolis, 
etc., R. Co., 216 Fed. 503, 188 CCA 9, 
LRA1915B 953; Davis v. Chicago, 
etc., R. Co., 159 Fed. 10, 88 CCA 488, 
16 LRANS 424. 

Kan.—Rathbone vy. St. Louis, ete., 
R. Co., 113 Kan. 257, 214 P 109. 

Mass.—Shapiro y. Union St. R. Co., 
247 Mass. 100, 141 NE 505. 

N. H.—Hanson v. Manchester St. 
R.. Co., 73. N. H..395, 62. A 595. 

N. Y.—Caminez v. Brooklyn, etc., 
RienG@o.0 27) Apps Divie 1385.) LEP NES 
384; Krintzman v. Interurban St. R, 
Co., 84 NYS 2438. 

Oh.—Pennsylvania Co. v, Stahl, 15 
Mea Cirs CtyeN. 'S.18638,.34) Oh, Cir.) Ct: 
ol. 

Pa.—Schomaker v, Havey, 291 Pa 
30, 1389 A 495; Morningstar v. North 
East Pennsylvania R, Co., 290 Pa. 14, 
137 A 800. 

See Motor Vehicles § 947 note 36. 

68. Schroeder v. Public Serv. R. 
Co., (N. J.-Sup.) 128 A337. 

69. Hanson v. Manchester St. R. 
Co., 73 N. H, 395, 62 A 595; Caminez 
v. Brooklyn, etc., R. Co., 127 App. 
Div. 138, 111 NYS 384; Pennsylvania 
Co. vi Stahl], 15 Oh. Cir: Ct. N.uS:. 353; 


himself was not negligent.®* 
the occupant in such cases because of his own neg-. 
ligence, and not by virtue of the doctrine of imputed 
Ordinary care, however, is all that is 
It is, of course, essential, in order that 
-an occupant may be guilty of contributory negli- 
gence, that his failure to exercise ordinary care to 
avoid injury contribute as a proximate cause to 
the injury complained of.”4 
eliance on Care of Driver. 
absence of any fact or circumstance indicating that 
the driver is incompetent or careless,’? an occupant 
of a vehicle is not required to anticipate negligence 
on the part of the driver.*? 
any fact or circumstance indicating the contrary, 
he need not anticipate that the driver, who has ex- 
clusive control and management of the vehicle, will 
enter a sphere of danger,’* omit to exercise proper 


defendant and contributes to the injury complained 
of as a proximate cause, he is guilty of contributory 
This is true, even though the driver 


Recovery is denied to 


In the 


Thus, in the absence of 


of) Ohi Cir! Ce. 167, 

[a] Insufficiency of driver, horse, 
or carriage.—If a person was injured, 
in part by the negligence of another 
and in part by the insufficiency of 
the driver, horse, or carriage by 
which the person injured was being 
conveyed, which insufficiency was due 
to his own want of care in selecting 
them, no recovery could be had, not 
because the driver’s negligence, or 
the defect in the horse, harness, or 
carriage, was imputable to the person 
injured but because his own fault in 
selecting them was the proximate 
cause of the injury. Hanson vy. Man- 
CAG ETOr St. R. Co., 73, Ni A. .1395;762 A 

70. Kinley v. Hines, (Conn.) 137 
A-9;"R..B, Tyler Co, v. Kirby,’ 219) Ky; 
389, 293 SW 155; Moore v. Johnson, 
(Miss.) 114 S 734; Kilpatrick  v. 
Philadelphia Rapid Transit Co., 290 
Pa. 288, 138 A 830; Davis v, Ameri- 
can Ice, ‘Co., 285 Pa.-177) 1310 A. W208 


71. Kinley v. Hines, (Conn.) 137 
A 9; Chapman v. Missouri Pac. R. 
Co., 217. Mo. A. 812, 269 SW 688; 


Mitchell v. Raymond, 181 Wis, 591, 
195 NW 855, 

Necessity for proximate causation 
generally see supra § 528. 

72. See infra § 572. 

73. . S.—Southern Pac. Co. v. 
Wright, 248 Fed: 261, 160 CCA 339. 

Mass.—Fahy v. Director Gen. of R. 
Cos., 235 Mass, 510, 126 NE” 784; 
Charles .v. Boston El. R. Co., 280 
Mass. 536, 120 NE 69. 

Minn.—Lundh v. Great Northern 
R, Co., 165 Minn. 141, 206 NW 43; 
Carnegie v. Great Northern R. Go., 
128 Minn. 14, 150 NW 164. 

Mo.—Marsh vy. Kansas City South- 
oy R. Co., 104 Mo,’ A. '577, 78° Sw 

Oh.—Toledo, ete., R. Co. v, Fippin, 
13 :Oh. Cir. Ct<No 8.2125, 932) One Cir 
Ct. 755 [aff 86 Oh. St. 384 mem, 99 
NE 1134 mem]. 

Sask.—Smith v. Canadian Pac. R. 
Co., 16 Sask. L. 115, 70 DomLR 409, 
[1922] 3 WestWkly 737. 

See Motor Vehicles § 948 note 42. 

[a] Positive acts of care unneces- 
sary.—A wife who does nothing more 
than trust in silence to the skill of 
her husband in driving the buggy in 
which she and their small child are 
riding through a more or less dis- 
tracting series of obstructions in a 
city street at night is not negligent 
where the husband is an experienced 
and skillful driver and is himself 
guilty of no negligence. Charles v. 
Boston El. R. Co., 280 Mass. 536, 120 
NE 69. 

74 = Southern Pac. Co. v. Wright, 
248 Fed. 261, 160 CCA 339; Fahy v. 
Director Gen. of R. Cos., 235° Mass. 
510, 126 NE 784; Charles v. Boston 
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a 


[§§ 565-567 


§§ 567-569] 


care to nbserve the approach of other vehicles,”® or 
fail to keep the speed of the vehicle within proper 
limits,’ or otherwise improperly increase the -com- 
But an occupant of a vehicle 
may not abandon the exercise of his own faculties 
and intrust his safety absolutely to the driver, re- 
gardless of the imminence of danger, or the visible 
lack of ordinary care on the part of the driver to 
It is his duty to exercise ordinary 
eare to protect himself from known dangers and 
perils which the attendant circumstances suggest.”? 

[§ 568] 3. Duty To Observe and Appreciate Dan- 
ger. While an occupant of a vehicle is not required 
to exercise the same watchfulness as the driver,®° 
it is his duty to exercise ordinary care, including 
a reasonable use of his faculties of sight, hearing, 
and intelligence, to observe and appreciate danger 


mon risks of travel.7* 


avoid harm.78 


or threatened danger of injury,*? 


to do so, and such failure contributes to the imjury 
complained of as a proximate cause, he is guilty 


230 Mass. 536, 120 NE 60; 


Hla R.. Cos, 5 
165 


Lundh y. Great Northern R. Co., 
Minn. 141, 206 NW 43; Toledo, 
BL CO. Vs Fippin, 13 Oh, Cir Ct. N.S: 
125, 32 Oh. Cir. Ct. 755 [aff 86 Oh. St. 
334 mem, 99 NE 1134 mem]. 

See Motor Vehicles § 948 note 43. 

75. Willis v. Schertz, 188 Iowa 712, 
175 NW. 321. See Motor Vehicles 
§ 948 note 44. 

76. McAndrews y. Leonard, .99 Vt. 
512, 134 A 710. 

77. Fogg v. New York, etc., R. Co., 
223 Mass. 444, 111 NE 960: Carnegie 
vy. Great Northern R. Co., 128 Minn. 
14, 150 NW 164. See Motor Vehicles 
§ 948 note 47. 

[a] MDlustration.—There can be no 
recovery for the death of a woman 
when the vehicle in which she was 
riding with her husband was struck 
at a grade crossing, where she 
trusted entirely to her husband for 
safety and he was negligent. Fogg 
v. New York, etc., R. Co., 223 Mass. 
444, 111 NE 960. 

78. Mass. —Lundergan v. 
York Cent., etc., R.- Co., 203 
460, 89 NE 625. 

Mo.—Lord v. Delano, 188 SW 93; 
Holden v. Missouri R. Co., 177 Mo. 
456,-76 SW 973; Burton v. Pryor, 
(A.) 198 SW 117; Fechley v. Spring- 
field Tract Co., 119 Mo, A. 358, 96 
Sw 421. 

Oh.—Pennsylvania Co. v. Stahl, 15 
Oh Cire-Ct. NacS)/353) 34-Oh.- Cir: “Ct; 
i BWe 

Tenn.—Hurt v. Yazoo, etc., R. Co., 
140 Tenn. 623, 205 SW. 437. 

[a] Mlustration.—A person seated 
by the driver of a wagon approaching 
a street railway crossing at a care- 
less speed cannot rely implicitly on 
the care of the driver, and, if he 
makes no effort to have the speed 
diminished and his action contributes 
to a collision with a street car, he 
cannot recover for his’ injuries. 
Holden v. Missouri R. Co., 177 Mo. 
456, 76 SW 973. 

79. See Motor Vehicles § 948 note 
49. 

80. Pyle v. Clark, 75 Fed. 644 [aff 
79 Fed. 744, 25 cca 190]; Kilpatrick 
v. Philadelphia Rapid Transit Co., 
290 Pa. 288, 138 A 830. 

gl. U. S.—BErie R. Co. v. Hurlburt, 
221 Fed. 907, 1837 CCA 477; Davis. v. 
Chicago, etc., R. Co:, 159 Fed. 10, 88 
CCA 488, 16 LRANS 424, 

Del.—Evans v. Wilmington City R. 
Co., 23 Del. 458, 80 A 634. 

Ill.—F lynn yv. Chicago City R. Co., 
250. Ill. 460, 95 NE 449, 

Iowa.—Beemer y. Chicago, etc., R. 
Co., 181 Iowa 642, 162 NW 43. 

Me.—Whitman v. Fisher, 98 Me. 
545, 57 A 895. 

Mo.—Nahorski. v, St. Louis. Blec- 
tric Terminal R. Co., 310 Mo. 227, 
274 SW 1025; Chapman v. Missouri 
Pac. R.-Co.; 217 Mo, A, 312, 269 SW 
685, 


New 
Mass. 


NEGLIGENCE 


quired.’* 


and if he faiks 


Pa.—Kirschbaum vy. Philadelphia 
corse Transit Co., 73 Pa. Super. 
See Motor Vehicles § 949 note 52. 


82. U. S.—Hines v. Johnson, 264 
Fed. 465; Griffith v. Baltimore, ete., 
Re-Cor 44 Fed. 574 [aff 159 U. S. 603, 


16 Sct 105, 40 L. ed. 274]. 
D. C.—Bernhardt v. City, ete.,. R. 
Co., 49 App. 265, 263 Fed. 1009. 


Ind.—Brannen v. Kokomo, etc., 


| Gravel Road .Co., 115 Ind. 115,.17 NE 


202, 7 AmSR ‘411; Vincennes v. Thuis, 
28 Ind. A. (5238; 63 NE 315. 

Kan.—Bush .vy. Union Pac. R. Co., 
62 Kan. 709, 64 P 624. 

La.—Toups v. Morgan’s Louisiana, 
ete, Raveve, Con Fe bas A 1386 - 

‘Mass.—Lundergan v. New York 
Cent., ete., R. Co., 
NE 625. 

Mo.—Lord v. Delano, 188 SW 93; 
Lawler v. Montgomery, (A.) 217 SW 
856; Burton v. Pryor, (A.) 198 SW 
1117; Fechley v. Springfield Tract. 
Co., 119 Mo. A. 358, 96 SW 421. 

N. Y.—Brickell v. New York Cent., 
ete., R. Co., 120 N. Y. 290, 24 NE 449, 
17 AmSR 648; Meenagh vy. Buckmas- 
ter, 26 App. Div. 451, 50 NYS 85. 

Oh.—Pennsylvania Co. v. Stahl, 15 
ale Cine *CuAN. IS. eo, 04 On, Cire Ot, 
15 

Va.—Virginia, etc., R. Co. v Skin- 
ner, 119 Va 8438, 89 SH 887; Atlantic, 
CLO, Re OO. We Ironmonger, 95 Va. 
625, 29 SE. 319. 

See Motor Vehicles § 949 notes 58, 


Bo: 

{a] Thus, where one person is 
driving with another for the mutual 
pleasure of both, with opportunity to 
see and equal ability to appreciate 
the danger, and is in fact looking out 
for herself, but makes no effort to 
avoid the danger, such person is 
chargeable with the want of care 
which results in injury. Bush v. 
Union Pac. R. Co., 62 Kan. 709, 64 
P 624. 

83. Kilpatrick v. Philadelphia 
Rapid Transit Co., 290 Pa. 288, 138 A 
830;Hermann v. Rhode Island Co., 36 
R. I. 447, 90 A 813. See Motor Vehi- 
cles § 949 notes 50, 51. 

84. Ill.—Grifenhan v. Chicago R. 
Cos., 299 111. 590, 182 NE 790. 

Md.—Gordon v. Opalecky, 137 A 
299. 

Mich.—June v. Grand Trunk West- 
eye R. Co., 232 Mich. 449, 205 NW 
181. 

Mo.—Chapman v. Missouri Pac. R. 
Co., 217 Mo. A. 312, 269 SW 688. 

Pa.—Kilpatrick v. Philadelphia 
Rapid Transit @o., 290 Pa. 288, 138 A 
830; Davis v. American Ice Co., 285 
Pa. 177, 131 A 720; Yaehing v. Balti- 
more, etc., R. Co., 233 .Pa. 468, 82 A 
756; Wachsmith v. Baltimore, etc., R. 
Co., 233 Pa. 465, 82 A 755, AnnCas 
19138B 679. 

85. U. S.—Southern Pac. Co. 
Wright, 248 Fed. 261, 160 CCA 939: 


of contributory negligence.’? 
be said that it is the duty of an occupant of a 
vehicle to use his senses in order to discover ap- 
| proaching vehicles and other dangers in every case 
and under all circumstances.%* 
observe and appreciate danger is all that is re- 


[§ 569] 4. Duty To Warn of Danger. 
duty of an oceupant of a vehicle to warn the driver 
of dangers or threatened dangers of which the oceu- 
pant is aware,*° or of which ‘he should, in the exer- 
cise of ordinary care, be aware,*¢ unless the situa- 
tion is such that a reasonably prudent person under 
the same or similar circumstances would not have 
given the warning,®’ as where he has neither time 
nor opportunity to do so;88 and if he fails to do 
so, he may be chargeable with contributory negli- 
gence,*® provided, of course, such failure contributed 
proximately to cause his injury.®° 
a vehicle is not required to warn the driver of what 


203 Mass. 460, 89)" 
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However, it cannot 


Ordinary care to 


It is the 


An occupant of 


Erie R. Co. v. Hurlburt, 221 Fed. 907, 
137 CCA 477; Davis v. Chicago, etc., 
ReICo:;159 Fed. 10, 88 CCA 488, 16 
LRANS 424. 

Ill.—Greenstreet v. Atchison, etc., 
RiCo.,7234- T.-AL1 339: 

La.—Reid v. Missouri Pac. R. Co., 
3 La. A. 608. 

Mass.—Ingalls vy. Lexington, etc., 
R. Co.,. 205 Mass. 73, 90 NE 1154. 

Mo.—Nahorski v. St. Louis Electric 
Terminal R. Co., 310 Mo. 227, 274 SW 
1025; Burton y. Pryor, (A.) 198 SW 
1117; Landrum y. St. Louis, ete. R. 
Co., (A.) 178 SW 273. 

Pa.—Kirschbaum vy. Philadelphia 

73 Pa. Super. 536. 


Rapid Transit Co., 
117 Wis. 


Wis.—Petrich v. Union, 
46, 93 NW 819. 

See Motor Vehicles § 949 note 53. 

[a] Rule applied.—A wife riding 
with her husband is guilty of con- 
tributory negligence where she fails 
to warn him of a defect in the high- 
way, the existence of which she was 
aware but had temporarily forgot- 


ten. . Petrich v. Union, 117 Wis. 46, 
93. NW 819. 
86. U. S.—Southern Pac. Co. vy. 


Wright, 248 Fed. 261, 160 CCA 339; 
Erie R. Co. v. Hurlburt, 221 Fed. 907, 
137 CCA 477. 

Ill.—Grifenhan v. Chicago R. Cos., 
299 Ill. 590, 132 NE 790; Greenstreet 
vy. Atchison,. etc.; RR. Co:,; 234 Ti. AL 
339; Pence v. Hines, 221 Ill. A. 584. 

Minn.—Carnegie v. Great Northern 
R. Co., 128 Minn. 14, 150 NW 164. ~ 
Pere cee v. Pryor, (A.) 198 SW 

N. Y.—Klinezyk v. Lehigh Valley 
R. Co., 152 App. Div. 270, 136 NYS 
696; Cunningham V., brie RCo. 3% 
App. Div. 506, 121 NYS 706; Read v. 
New York Cent., etc., R..Co., 123 App, 
Div. 228, 107 NYS 1068. 

See Motor Vehicles § 949 note 54. 

87. Grifenhan v. Chicago R. Cos., 
299 Tll. 590, 132° NE 790. 

Gordon yv, Opalecky, (Md.) 137 

See Motor Vehicles § 949 
note 56. 

89. I1l—Flynn v. Chicago City R 
Co., 250 Till. 460, 95 NE 449; Pence 
v. Hines, 221 Ill. A. 584. 

Iowa.—Beemer v. Chicago, ete, R. 
Co., 181 Iowa 642, 162 NW 43. 

Mo.—Nahorski v. St. Louis Elec- 
tric Terminal R. Co., 310 Mo. 227, 274 
SW 1025; Burton v. Pryor, (A.) 198 
SW 1117; Landrum vy. St. Louis, ete., 
R..Co., (A.) 178 SW 273. 

N. Y.—Klinezyk v. Lehigh Valley 
R. Co., 152 App. Div. 270,136 NYS 
696; Read v. New York Cent., ete Re 
Co., 123 App. Div. 228, 107 NYS 1068. 

Pa.— Dunlap Mr Philadelphia Rapid 
Transit Co., 248 Pa. 130, 93 A 873; 
Lohman v. McManus, 23 Pa. Co. 
497. 

See Motor Vehicles § 949 note 57. 

90. Le Febvre v. Central Vermont 
R. Co., 97 Vt. 342, 123 A 211. See 
Motor Vehicles § 949 note 58. 


1018 [45 C.J.] 


the latter already knows and appreciates,®! nor is 
he ordinarily under obligation to point out obstacles 
or dangers which would be apparent to any reason- 
ably careful driver.®? 

[§ 570] 5. Duty To Protest Negligence or Unlaw- 
ful Conduct of Driver. If an occupant of a vehicle 
knows, or in the exercise of ordinary care should 
know, that the driver is conducting himself in the 
operation of the vehicle in a negligent or unlawful 
manner, and if, under the same or similar circum- 
stances, a reasonably prudent. person would have 
attempted to persuade the driver from such conduct, 
by protest or other warning, he is guilty of con- 
tributory negligence if, a reasonable opportunity 
therefor being afforded, he fails to do so and such 
failure contributes proximately to cause his injury.?? 
Thus an occupant of a vehicle may be guilty of 
contributory negligence in failing to protest or 
remonstrate against the vehicle being driven at a 
dangerous or unlawful rate of speed,®* or into a 
situation of danger without proper precaution,®® or 
in violation of the rules of the road.°® But an occu- 
pant is not guilty of contributory negligence merely 
because he does not protest or remonstrate against 
the vehicle being driven in a dangerous or unlawful 
manner.” Thus an occupant is not guilty of con- 
tributory negligence in failing to protest or remon- 
strate where he did not know, or in the exercise 


S.—Southern Pac. 


Co. 
248 Fed. 261, 160 CCA [a] 


NEGLIGENCE 


Vv. See Motor Vehicles § 950 note 62. 
Joining in testing a danger.— 


[§§ 569-571 


of ordinary care should not have known, that the 
vehicle was being so driven,®’ or where a reasonably 
prudent person in the same or similar circumstances 
would not have done so,®® or where his failure to 
do so did not contribute proximately to cause his 
injury.t' There is no contributory negligence on the 
part of one riding in a car as a guest who observes 
approaching danger and at once gives warning, be- 
cause the driver does not heed the warning but 
goes ahead into obvious peril, which the guest is 
powerless to prevent or avoid,” or where the occu- 
pant has no reasonable opportunity to protest or 
remonstrate.® 

[§ 571] 6. Duty To Leave Vehicle. If an occu- 
pant of a vehicle knows, or in the exercise of ordi- 
nary care should know, that to remain longer in the 
vehicle is dangerous, and if under the same or simi- 
lar circumstances a reasonably prudent person 
would leave or withdraw from the vehicle, he is 
guilty of contributory negligence if, a reasonable 
opportunity therefor being afforded, he fails to do 
so, and such failure contributes proximately to cause 
his injury. Thus an occupant may be guilty of 
contributory negligence in failing to withdraw from 
a vehicle where the driver persists, despite protests 
and warnings, in operating the vehicle at a danger-- 
ous or unlawful rate of speed,® or in driving into 


in which they were riding upon a 
railroad crossing where an electric 


91. U. 
Wright, 
339. 

Mass.—Ingalls v. Lexington, etc., 
R. Co., 205 Mass. 78, 90 NE 1154. 

Minn.—Carnegie v. Great North- 
ern R. Co., 128 Minn. 14, 150 NW 
164. 

Oh.—Toledo, ete., R. Co. v. Fippin, 
13 -On,,.Cir: Ct. N- S.7125,° 382. Oh: Cir, 
Ct. 755 [aff 86 Oh. St., 334 mem, 99 


NE 1134 mem]. ; 
Pa.—Carbaugh v. . Philadelphia, 
25, 104 A 


etc, Ri Co. 7 262... Pa, 
860. 

See Motor Vehicles § 949 note 59. 

[a] Rule applied.—Plaintiff’s de- 
ceased wife, a passenger in a vehicle 
struck by a train at a grade crossing, 
could not be declared to have been 
guilty of contributory negligence in 
joining with driver in testing a 
manifest danger, where verdict for 
driver in his action against railroad 
established that he stopped, looked, 
and listened, and that no train was 
in sight or hearing. Carbaugh v. 
Philadelphia, etc., R. Co., 262 Pa. 25, 
104 A 860. 

92. Southern Pac. Co. v. Wright, 
248 Fed. 261, 160 CCA 339; Ingalls 
v. Lexington, etce.. R. Co., 205 Mass. 
73, 90 NE 1154; Toledo, etc., R. Co. 
Viekippin. 13 On,, City CbealNe i. Lape 
S2.yOK.. Cir), iC Joby Latt., S6Ob.) ste 
334 mem, 99 NE 1134 mem]. See 
Motor Vehicles § 949 note 60. 

93. Cal.—Stewart v. San Joaquin 
Light, etc., Corp., 44 Cal. A. 202, 186 
P 160. 

Colo.—Colorado, ete, R. Co. v. 
Thomas,,..33° Colo... 517,.81..P 801, 70 
LRA 681, 3 AnnCas 700. 

Miss.—Illinois Cent. R. Co. v. Mc- 
Leod, 78 Miss. 334, 29 S 76, 84 AmSR 
630, 52 LRA 954. 

N. Y.—Lopes v. Linch, 168 App. 
Div. 41, 153 NYS 673 [rev on other 
grounds 220 N. Y. 64, 115 NE 15]; 
Jefson v. Crosstown St. R. Co., 72 
Misc. 103, 129 NYS 233. 

Oh.—Odenbaugh v. Homberger, 22 
Oh Cir, Ct. N.S. 139° 

Pa.—Von Bergen v. Erie R. Co., 70 
Pa. Super, 46; Farquhar v. Webster, 
ete Sst.. dt. @0.,..b0 sea. Super. ooo 
pCa vy. McManus, 9 Pa. Dist. 
33: 

Utah.—Russell v. Watkins, 49 Utah 
598, 164 P 867. 


Where deceased was riding with T 
as his guest at the time both were 
killed by being struck by a train at 
a crossing, and deceased joined with 
T in attempting to drive the horse 
across in front of the train without 
stopping or exercising any care to 
avoid an accident, no recovery could 
be had for decedent’s death against 
the railroad company. Colorado, etc., 
R. Co. v. ‘Thomas, 33 Colo. 517, 81 P 
801, 70 LRA 681. 

94. U. S.—Kansas City Southern 
R. Co. v. Ellzey, 48 SCt 80 [rev 12 


FR. (2d) 4]. 

Cal.— Brown v. Davis, (A.) 257. P 
877; Stewart v. San Joaquin Light, 
ote Corp., 44 Cal. A, 202, 186 .P 

0. 

N. Y.—Jefson v. Crosstown St. R. 
Co., 72 Misc. 103, 129 NYS 233. 

See Motor Vehicles § 950 note 63. 

95. U. S.—Rebillard v. Minneapo- 
lis, etc., R. Co., 216 Fed. 508, 133 CCA 
9, LRA1915B 953. 

Cal.—Stewart v. San Joaquin 
Light, etc., Corp., 44 Cal. A. 202, 186 
P 160. 

Pa.—Von Bergen v. Erie R. Co.,, 
70 Pa. Super. 46; Farquhar v. Web- 
Baers etc., St. R. Co.,' 50 Pa, Super, 


W. Va.—Warth v. Jackson County 
Ct., 71 W. Va. 184, 76 SH 420. 

See Motor Vehicles § 950 note 64. 

[a] TDlustrations.—(1) Where hus- 
band and wife riding in a bobsled 
approach a grade crossing known to 
both to be dangerous, and the hus- 
band, driving the horse, does not 
stop, look, or listen before entering 
on the crossing, and the horse is 
struck by a passing train, the sled 
upset, and his wife injured, without 
negligence by the railroad company, 
she cannot recover damages if it ap- 
pears that at the time of the acci- 
dent she, knowing the dangerous 
character of the crossing, made no 
remonstrance to his action nor asked 
him to stop in a safe piace, and that 
when the horse was on the track he 
got out, leaving the reins in her 
hands. Von Bergen v. Erie R. Co., 
70 Pa. Super. 46. (2) A negro 
hunchback who, without protest or 
investigation, permitted his compan- 
ion, a white man, to drive the buggy 


bell was ringing and standing box 
ears obscured an approaching train, 
was guilty of contributory negli- 
gence. Burton v. Pryor, (Mo. A.) 
198 SW 1117. 

96. Stewart v. San Joaquin Light, 
etc., Corp., 44 Cal. A. 202, 186 P 160; 
Odenbaugh v. Homberger, 22 Oh. Cir. 
Ct. N. S. 139. See Motor Vehicles 
§ 950 note 65. 

97. Cal.—Thompson vy. Los Ange- 
vee ete. R.- Co. J65 UCalin’ then) oe ae 

Iowa.—Cram v. Des Moines, 185 
Iowa 1292, 172 NW 23. 

Mich.—Moomey y. Peak, 57 Mich. 
259, 28 NW 804. 

N. Y.—Berg v. Parsons, 84 Hun 
60, 31 NYS ‘1091.> 
dense. Motor Vehicles § 950 notes 

98. Beardslee vy, Columbia Tp., 5 
LackLegN 290 [rev on other grounds 
188 Pa. 496, 41 A 617, 68 AmSR 

See Motor Vehicles § 950 notes 


[a] TDiustration.—Where plaintiff 
in an action for injuries resulting 
from a defective highway was riding: 
with her son, who was driving the 
team, his contributory negligence 
cannot be imputed to her unless she 
had knowledge, the negligence 
charged being a failure to provide a 
sufficient brake and harness and the 
driving of an unroadworthy colt. 
Beardslee v. Columbia Tp., 5 Lack 
LegN (Pa.) 290. 

99. Cram vy, Des Moines, 185 Iowa 
1292, 172 NW 23. See Motor Vehicles 
§ 950 note 70. 
ape See Motor Vehicles § 950 note 


om See Motor Vehicles § 950 note 


8. Cram _v. Des Moines, 185 Towa 
1292, 172 NW 23. See Motor Vehicles 
§ 950 note 74. 

Kansas City Southern R. Co. v. 
Ellizey, 48 SCt 80 [rev 12 F. (2a) 4]; 
Bernhardt v. City, etc, R. Co., 49 


App... (D. C.) 265, 263 | Fed. 1009: 
Archery. Bourne, 222 Ky. -268, 
300 SW 604. And see infra note 


ef and Motor Vehicles § 952 note 
oe See Motor Vehicles § 952 note 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a situation of danger without taking proper care.® 
But an occupant is not guilty of contributory neg- 
ligence in failing to quit the vehicle where he has 
no knowledge,.and is not chargeable with knowledge, 
that to remain longer is dangerous,’ or where a 
reasonably prudent person in the same or similar 
circumstances would not have withdrawn from the 
vehicle,* or where he has no reasonable opportunity 
to do so.® 

[§ 572] 7. Riding with Incompetent Driver. An 
occupant of a vehicle who knows, or in the exercise 
of ordinary care should know, that he is being 
driven by an incompetent person is guilty of con- 
tributory negligence if he fails to take such steps 
to protect himself from harm as a reasonably pru- 
dent person would take under the same or similar 
circumstances.° Thus he may be guilty of contribu- 
tory negligence in riding or continuing to ride with 
a driver of known imprudence or recklessness,'+ or 
who is unable to operate the vehicle with proper 
caution or skill because of inexperience,!? physical 
disability,!* or intoxication,'* or in failing to require 


the driver to turn the management of the vehicle : 


over to another capable of operating it properly.’ 
But an occupant is not guilty of contributory negli- 
gence in failing to take such steps where he has no 
knowledge, and is not chargeable with knowledge, 
of the driver’s incompetency,!® or where a reason- 
ably prudent person would not have done so in the 


6. Warth v. Jackson County Ct., 
71 W. Va. 184, 76 SE 422. See Motor 
Vehicles § 952 note 80. 


[a] 


sie ala 


See Motor Vehicles § 952 note 89. 
Illustration. — To 
wife with negligence in riding in an 
automobile driven by her husband 
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same or similar circumstances,’ or where his fail- 
ure to do so did not contribute proximately to cause 
his injuries.18 

[§ 573] E. Imputed Negligence!®—1. In General. 
The relation between one injured in his person or 
property and one whose negligence concurred with 
that of another in causing the injury may be such 
that the negligence of the latter will be imputed to 
the former and bar recovery, notwithstanding the 
injured person was not personally guilty of negli- 
gence.2° Imputable contributory negligence. which 
will bar a recovery exists when the person suffering 
injury, although not chargeable with personal neg- 
ligence, has been exposed to the injury by the negli- 
gence of a person in privity with him, and with 
whose fault he is chargeable.24. In order that the 
concurrent negligence of a third person can be in- 
terposed to shield another, whose negligence has 
caused an injury to one who was without fault, the 
injured person and the one whose negligence con-— 
tributed to the injury must have sustained such 
a relation to each other, in respect of the matter 
then in progress, that in contemplation of law the 
negligent act of the third person was the act of the 
person injured.?? Or, as sometimes expressed, they 
must stand in such relation of privity that the 
maxim, Qui facit per alium facit per se, directly 
applies.23 In some jurisdictions the instances in 
which the negligence of one person may be imputed 


Knightstown v, Musgrove, 116 Ind. 
121, 18 NE 452, 9 AmSR 827. 
Iowa.— Bailey v. Centerville, 115 

Iowa 271, 88 NW 3:79; Nesbit v. 


charge a 


7, See Motor Vehicles § 952 note 
ne 


8 R. B. Tyler Co. v. Kirby, 219 
Ky. 389, 293 SW 155. See Motor Ve- 
hicles g 952 note 82. 

9. See Motor Vehicles § 952 note 
33 

10. Roach v. Western, etc., R. Co., 
93 Ga. 785, 21. SE 67; Johnson _v. 
Galesburg, etc., Blectric R.2Co., 1198 
J Ub ee: Cet ee Cunningham v. Brie R: 
@0.,. £37 App. Div. 506, 121 NYS 
706. See Motor Vehicles § 953 note 


84. 

11. Haynes-Walker Lumber Co. v. 
Hankins, 141 Miss. 55, 105 S 858.- 

12. See Motor Vehicles § 952 note 


36. 

13. 
589. Lice 
14. Conn.—Fitzpatrick v. Cinitis, 
139 A 639. 

Ga.—Roach v. Western, etc., R. Co., 
93 Ga. 785, 21 SE 67. 

Ill.—Johnson v. Galesburg, 
Electric R. Co., 193 Ill. A. 387. 

Kan—Rhoades v. Atchison, etc., R. 
©o., 121 Kan. 324, 246 P 994. 

Ky .—Archer ,v. Bourne, 222 Ky. 

184 


et 300 SW 604. 
N. Y.—Kinnie v. Morristown, 
App. Div. 408, 172 NYS 21; Cunning- 
ham v. Erie R. Co., 137 "App. Div. 

506, 121_NYS. 706. 
Ont.—Delaney v. Toronto, 49 Ont. 
Tu. 245, 19 OntWN 523, 64 DomLR 


See Motor Vehicles § 952 note 87. 

15. See Motor Vehicles § 952. note 
88. 

16. Cal.—Thompson vy. Los Ange- 
les, ete, R. Co., 165 Cal. 748, 134 P 
709. 


Conn.—Kalamian v. Kalamian, 129 
A 635. 

Ga.—Metropolitan St. R. eo Vv. 
Powell, 89 Ga. 601, 16 SE 11 


Gaffney v. Dixon, 157 Ill. A. 


etc., 


Tll.— Gaffney v. Dixon, 57 THIeAD 
589. 
Ind.—Knightstown v. Musgrove, 


116 Ind. 121, 18 NE 452, 9 AmSR 827; 
Lake Shore, etc., R. Co. v. Boyts, 
(A.) 43 NE 667. 

Mo.—Marsh vy. Kansas City South- 
ay R. Co., 104 Mo. A. 577, 78 SW 
84. 

Va.—Shiflett v. Virginia eee 


etc., 
Co., 186 Va. 72, 116 SE 500. 


where she knows that he has an in- 
jured hand, she must also know that 
because of such condition he was un- 
able to manage the automobile with 
ordinary safety. Gaffney v. Dixon, 
157 Til. -A. 589. 

17. District of Columbia v. Roll- 
(De C.) 397; Shiflett. v. 
ete; /Co.; 136 Va. V2, 3416 
SE 500. erie Motor Vehicles § 952 


[a] Knowledge 
slightly paralyzed.—In an action by 
husband and wife for injuries to the 
wife, the fact that the wife knew 
that her husband, who was driving, 
was “slightly paralyzed,” so as ‘“‘to 
affect to some extent his left hand 
and arm, but not so that he could not 
use them,’”’ does not imply contribu- 
tory negligence on her part, where 
the horse was an ordinary, gentle 
one, and the husband accustomed to 
his use. District of Columbia vy. 
Bolling, 4 App. (D. C.) 397 
aque See Motor Vehicles § 952 note 

19. Cross references: 

Husband and wife see Husband and 

Wife § 687. 

Occupants of motor vehicles see Mo- 

tor Vehicles §§ 954-963. 

Fase epeens on vessels see Collision 


Wrongful death see Death § 93. 

20. Chicago City R. Co. v. Nonn, 
133 Ill. A. °365. Laff, 232 Il. 378, 83 
NE 924, 122 AmSR 114]; Hines v. 
Welch, (Tex. Civ. A.) 229 SW 681. 

21. Smith v. New York Cent., 
etc., R. Co., 4 App. Div. 493, 388 NYS 
666, 39 NYS 1119. 

22. Ala.—Alabama Great South- 
ern R. Co. v. Hanbury, 161 Ala. 358, 
49 S 467. 

Cal.—Fujise v. Los Angeles R. Co., 
12, Cal. A. 207,;.107 P3817 

Ill.—Hazel_ v. Hoopeston-Danville 
Motor Bus Co,, 310 Ill. 38, 141 NB 
392, 30 ALR 491; Carmi v. Ervin, 59 
Til; AX. 555. 

Ind.—Union Tract. Co. vy. Gaunt, 
193 Ind. 109, 135 NE 486, 23 ALR 
649; Louisville, etc., R. Co. v. Creek, 
130 Ind. 139, 29 NE 481, 14 LRA 733; 
Miller v. Louisville, etc., R. Co., 128 
Ind. 97, 27 NE 339, 25 AmSR 416; 


that driver was 


Garner, 75 Iowa 314, 39 NW 516, 9 
AmSR 486, 1 LRA 152. 

Md.—Baltimore City Cons. Gas. Co. 
v. Getty, 96 Md. 688, 54 A 660, 94 
AmSR 603. E 

Nebr.—Hajsek v. Chicago, etc., R. 
Co., 68 Nebr. 539, 94 NW 609, 5 Nebr. 
eae 67, 97 NW. 327. 

N. Y.—Quill v. New York Cent., 
etc., R. Co., 16 Daly 313,11 NYS 80 
[aff 126 N. Y. 629 mem, 27 ‘NE 410 
mem]; Jacobi v. Haynes, 14 Misc. 
15, 35 NYS 120. 

Oh.—Toledo R., etce., Cos. v. May- 
ers, 93 Oh. St. 304, 112 NE 1014. 

Ss. C.—Contos v. Jamison, 81 S. GC 
488, 62 SE 867, 19 LRANS 498. 

Tex.—Hines’ v. Welch, (Civ. .A.) 
229 SW 681, 683. i 

“In order that the concurrent neg- 
ligence of a third person may shield 
another whose negligence has caused 
an injury to one without fault, the 
injured person and the one whose 
negligence contributed to the injury 
must have sustained such a relation 
to each other in respect to the mat- 
ter then in progress: that in con- 
templation of law the negligent act 
of the third person was, upon the 
principle of agency or codperation in 
a common or joint enterprise, the act 
of the person injured.” Alabama 
Great Southern R. Co. v. Hanbury, 
161 Ala. 358, 378, 49 S 467. 

“The rule as to imputed negligence 

. in this state, in cases other than 
parent and child, is that, in the 
absence of the relation of principal 
and agent, negligence in the conduct 
of another will not be imputed to 
the plaintiff if he neither authorized 
such conduct nor participated there- 
in, nor had the right or power to 
control it.” Hines v. Welch, supra. 

23. Buttrick v. Pacific Electric R. 


Coy, - (Cali, A: 260° PP 588" Nonn Vv. 
Chicago City R. Co., 232 Ill. 378, 83 
NE 924, 122 AmSR 114; Rockland 


Lake Trap Rock Co. v. Lehigh Valley 
ee SOO: | Pg App. Div. 628, 631, 101 
NYS 22 

“In ass that the negligence of 
one person may be properly imputed 
to another, the one to whom it is 
imputed must stand in such a rela- 
tion of privity to the negligent per- 
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to another are enumerated by statute.?4?* The 


negligence of a third person will not be imputed 
to plaintiff merely because plaintiff and such third 
person are members of the same family and re- 
side in the same house.?® Although subject to 
various exceptions in different jurisdictions,®° the 
general rule is that negligence in the conduct of an- 
other will not .be imputed to the person injured, 
if he neither authorized such conduct nor partici- 
pated therein nor had the right or power to control 
the conduct of such person.** 

Negligence of defendant essential. The doctrine 
of imputed negligence arises only when the negli- 
gence of the third person and defendant both con- 
tribute to the injury; and where such person was 
the only’ one negligent, no recovery can be had 
whether such negligence can be imputed to plaintiff 
or not.*? 

Willful or gross negligence of defendant. Where 
defendant is guilty of gross negligence to which con- 


tributory negligence is not a defense, the contribu- 


tory negligence of a third person cannot be imputed 
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to the person injured so as to bar a recovery.** 
What law governs. In determining whether the 
doctrine of imputed negligence applies, the law of 
the place where the injuries were sustained 
governs.°4 i 
[§ 574] 2. Persons Engaged in Common or Joint 
Enterprise. Where persons are engaged in a com- 
mon or joint enterprise and each has an equal right 
to direct and control the conduct of the others with 
respect to the acts or omissions which contributed 
to cause the injury, the negligence of one of such 
persons is imputed to each of the others.*° While 
there is some authority to the contrary,*® the great 
weight of authority is to the effect that to consti- 
tute a common or joint purpose within the rule as 
to imputed negligence there should be a joint 1n- 
terest or community of interest in the object or 
purposes of the undertaking and an equal right to 
direct and govern the movements and conduet of 
each other in respect thereto. Hach must have some 
voice and right to be heard in its control and man- 
agement,®? and the mere fact that two persons are 


son that the’ maxim qui facit per 
alium, facit per se is directly appli- 
cable.” Rockland Lake Trap Rock 
Co. v. Lehigh Valley R. Co., supra. 
24-28. See statutory provisions. 
[a] In the Philippines negligence 
imputable to third persons is limited 
to instances enumerated by statute. 
Johnson vy. David, 5 Philippine 663. 


29. Richmond Gas Co. v. Baker, 
ee Ind. 600, 45 NE 1049, 36 LRA 
30. See infra §§ 574-585 et seq. 
31. Conn.—Simmonds v. New 
work,” ete., R. Co.;7.52' .Conn.,, 264, "52 

AmR 587. 


Ill.—Chicago Union Tract. Co. v. 
Leach, 117 Ill. A. 169. 


Iowa.—SmaJl v. Chicago, ‘ete., R. 
Co., 55 Iowa 582, 8 NW 437. 
Minn.—Koplitz v. St. Paul, 86 


Minn. 373, 90 NW 794, 58 LRA 74. 

N. Y.—Mott v. Hudson River R. 
Co., 21..N. Y., Super. 345. 

Va.—Richmond v. Virginia Bonded 
Pe ane Corp., 148 Va. 60, 138 SE 

[a] Illustration.—Recovery by a 
warehouse company against a city 
for flooding of a warehouse, due to 
closing of a wrong valve in an at- 
tempt to shut off water leading to a 
sprinkling system, is not barred by 
contributory negligence of.an inde- 
pendent contractor responsible for 
the installation of the sprinkler sys- 
tem in failing to make a test to as- 
certain whether water was cut off, 
where the warehouse company had 
no right to direct or control the in- 
dependent contractor in the perform- 
ance of its work. Richmond y. Vir- 
ginia Bonded Warehouse Corp., 148 
Va. 60, 138 SE 503. 

32. Shaw v. Craft, 37 Fed. 317; 
Sheffield v. Central Union Tel. Co., 36 
Fed. 164; Chicago Union Tract. Co. 
v. Leach, 215 Ill. 184, 74 NE 119; 
Ohio, ;etc., R. Co. v. Stratton, 78) Ill. 
88; Chicago, etc., R. Co. v.. Schumi- 
lowsky, 8 Ill. A. 613. 

33. Schindler v. Milwaukee, etc., 
R. Co., 87 Mich. 400, 49 NW 670. 

34. Mostov y. Unkeffer, (Qh. A.) 
157 NE 714. 

35. Ala.—Crescent Motor Co. v. 
Stone, 211 Ala. 516, 101 S 49; Mc- 
corer y. O’Byrne, 203 Ala. 266, 82 

Cal.—Pope v. Halpern, 193 Cal. 168, 
223 P 470; Meyers v. Southern Pac. 
Co., 63 Cal. A. 64, 218 P 284. 

Conn.—Coleman vy. Bent, 100 Conn. 
527, 124 A 224. 

213 Till, A. 


I aloe teeee vy. Levy, 
-of0Wa— Wiley v. Dobbins, 214 NW 
Kan.—Kirkland v. Atchison, etc., 


R. Co.;°104-Kan. 388, 179 P 362. 
Ky.—Louisville, ete, R. Co. v. 


Armstrong, 127 Ky. 367, 105 SW 473, 
82 KyL 252. , 

Me.—Cullinan v. Tetrault, 123 Me. 
302, 122 A 770, 31 ALR 13380. 

Mass.—Beaucage v. Mercer, 206 
oe 492, 92 NE 774, 138) AmSR 
401. 

Mich.—Hanser _ v. Youngs, 212 


Mich. 508, 180 NW 409. 
Minn.—Moehlenbrock v. Parke, 141 
Minn. 154, 169 NW 541; Tereau v- 
Meeds, 114 Minn. 517; 130 NW 3; 
Ward v. Meeds, 114 Minn, 18, 130 NW 
2; Koplitz v. St. Paul, 86 Minn. 378, 
90 NW 794, 58 LRA 74. 
Mo.—Tannehill v. Kansas’ City, 
ete., R. Co.,°279' Mo, 458, 213 SW 818. 
N. D.—Christopherson v. Minneap- 


Olis;” ete. Ri Cor 28 No Ds U28.e 647. 
NW 791, LRAI1915A 761, AnnCas 
1916E 683. 

Or.—Robison v. Oregon-Washing- 
ign Ri, u-6te., Co. 90: Of 2490-7 F7Ge er 

4, 

R. -I.—Lucey v. John Hope, ‘etc., 
Hingraving, “etc, Co., 45 Ry =r e100. 
120 A 62. 


Ss. D—Van Horn y. Simpson, 35 S. 
D. 640, 153 NW 883. 

Utah.—Derrick v. Salt Lake, 
Re Co-5 "50" Uitah.673, 168 (P335: 

Vt.—Wentworth v. Waterbury, 90 
Vt. 60, 96 A 334. 

Va.—Washington, etc., R. Co. vy. 
Zell, 118 Va. 755, 88 SE 309. 

[a] Rule applied, where plain- 
tiff’s intestate and a companion were 
engaged in a joint enterprise contem- 
plating the purchase of intoxicating 
liquors, and his companion was neg- 
ligent in purchasing a _ poisonous 
drug which caused intestate’s death. 
Cullinan v. Tetrault, 123 Me. 302, 
122 A770, 31 ALR‘1330. 

[b] Negligence of a partner en- 
gaged in the prosecution of the 
partnership business is imputed to 
the other partners. Van Horn v. 
Simpson, 35 S. D. 640, 153 NW 883. 

36. Lawrence v. Denver, ete., R. 
Co,, 52 Utah 414, 174 P 817 5 Jenson 
v. Chicago, etc., R.°Co., 133 Wash. 
208, 233 P 635; Hurley v. Spokane, 
126 Wash. 213, 217 P 1004. 

37. Ala.—Crescent Motor Co. v. 


etc., 


Stone, 211 Ala. 516, 101 °S 49; Elyton 


Pend Co. Vv. Mingea, 89 Ala. 521, 7S 

Cal.—Pope v. Halpern, 193 Cal. 168, 
223 P.470; Bryant v. Pacific Electric 
R. Co., 174 Cal. 737, 164 P 385; Mey- 
ers v.' Southérn” Pac.’ Coi, 63° Cal.A. 
164, 218 P 284. 

Colo.—Denver Tramway Co. v. Or- 
bach, 64 Colo. 511, 172 P 1063. 

Conn.—Coleman y. Bent, 100 Conn. 
527, 124 A 224. 


Tll.— Fisher v. Johnson, 238 Ill. A- 
2b: 

Towa.—Wagner v. Kloster, 188 
Iowa 174, 175 NW 840; Lawrence v. 
Sioux City, 172 Iowa 320,-154 NW 
494, ‘ 

Mass.—Labatte v. Lavallee, 155 
NE 433; Barry v. Harding, 244 Mass. 
588, 139 NE 298. : 

Mich.—Hemington v. Hemington, 
221 Mich. 206, 190 NW 683; Donlin 
v. Detroit United R. Co., 198 Mich. 
327, 164 NW 447. 

Minn.—Kokesh v. Price, 136 Minn. 
304, 161 NW 715, 23 ALR 643; Adams 
v. Thief River Falls, 84 Minn. 30, 86 
NW 767; Cunningham v. Thief River 
Falls, 84 Minn. 21, 86 NW 763. 


Nebr.—Jessup v.. Davis, 211 NW 
190. 
Nev.—Nicora v. Cerveri, 49 Nev. 


261, 244 P 897. 

N. H.—Bowley v. Duca, 80 N. H- 
548, 120 A 74. 

N. Y.—Kinmouth v. McDougall, 19 
NYS ‘771. ‘Laff 139 .N. Yir 612. mem; 
35 NE 204 mem]. 

Oh.—Moore v. Almendinger, 15 Oh. 
Aq 503) 329 OMC.VA A 9e 

Okl1.—St. Louis, ete., R. Co. v. Bell, 


58 Okl..84,. 169 P -336, DRATOT A 
543. 

Pa.—Scheer v. Melville, 279 Pa: 
401, 123- A 853; Eline v. Western 
Maryland R. Co., 262 Pa. 33, 104 °A 
857. \ 

Tenn.—Schwartz v. Johnson, 152 


Tenn. 586, 280 SW_ 32, 47 ALR 323. 


Tex.—Hines _v. Welch, (Civ. A.) 
229 SW. 681. ’ 
Vt.—Landry v. Hubert, 100 Vt. 


268, 1837 A 97; McAndrews v. Leon- 
ard, 99 Vt. 512, 134"A. 710s 0Wieetxe 
Donnelly, 95 Vt. 121, 113 A 542. 

Va.—Director-Gen. of R. Cos. v. 
Pence,’ 135 Va. 329, 116 SE 351. 

“In other words, they must have 
been engaged in a joint venture or 
common enterprise, in the manage- 
ment of which each was possessed 
with some authority to control, at 
least in the respect in question, and 
to the extent that each, in what he 
may have done, can be said to have 
acted for the other. Parties cannot 
be said to be engaged in a joint 
venture or common enterprise, within 
the meaning of the law, unless there 
be a community of interest in the 
objects or purposes of the under- 
taking, and an equal right in each 
to direct and govern the movements 
and conduct of each other with re- 
spect thereto. Each must have some 


|voice and right to be heard in its 


control or management.” Wagner v. 
Bagster 188 Iowa 174, 177, 175 NW 
“The principle of imputed negli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, / 
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foes > 


§§ 574-575] 


doing something together does not make each 
chargeable with the negligence of the other,?® nor 
does the fact that they have certain plans in com- 
Thus a master and servant cannot be said 
to be engaged in a joint enterprise.*° Nor can per- 
sons be said to be engaged in a joint enterprise 
merely because they bear to each other the relation 
of husband and wife,*! or parent and child.*? 
a child may be so young as to be incapable of en- 


mon.*? 


tering into a common enterprise.*? 


gence then... rests on agency, or 
authority of each, express or im- 
plied, to act for all in respect to the 
control of the means or agencies em- 
ployed to execute the common pur- 
pose or enterprise.” Hines vy. Welch, 
(Tex.* Civ. A.) 229 SW 681, 683. 

[a] Reason for rule.— “phe the- 
ory of the law which makes each 
person engaged in a common pur- 
pose at the time of an injury result- 
ing from the negligence of some out- 
side person responsible for the neg- 
lect of any of his associates con- 
tributing to the injury is that each 
was the agent of the other, and so 
responsible for the consequences re- 
sulting from the acts of the others, 
or any of them.’’ Lee v. Donnelly, 95 
Witte W228. 81 SA. 5 42° 

38. Cal.—Meyers v. Southern Pac. 
Co., 63 Cal. A. 164, 218 P 284. 

Iowa.—Lawrence v. Sioux City, 172 
Iowa 320, 154 NW. 494; Barnes v. 
Marcus, 96 Iowa 675, 65 NW 984. 

Mass. Barry v. Harding, 244 Mass. 
588, 139 NE 298. 

Minn.—Kokesh v. Price, 136 Minn. 
304, 161 NW 715, 23 ALR 643. 

Nev.—Nicora v. Cerveri, 49 Nev. 
261, 244 P 897. 

N. Y.—Schlomowitz v. Lehigh Val- 
ley R. Co., 201 App. Div. 438, 194 
NYS 520; Schoenfeld v. Metropolitan 
St. R. Co., 40 Mise. 201, 81 NYS 644. 

Va.—Director-Gen. of R. Cos. v. 
Pence, 135 Va. 329, 116 SE 351. 

[a] Illustrations.—(1) The negli- 
gence of plaintiff's companion, who 
was merely walking upon the side- 
walk with him, in stepping upon a 
loose board, whereby plaintiff was 
thrown and injured, cannot be im- 
puted to plaintiff so as to prevent a 
recovery from the city on account of 
its negligence in keeping the walk in 
repair. Barnes v. Marcus, 96 Iowa 
675, 65 NW 984. (2) Where plaintiff, 
while voluntarily assisting the cap- 
tain of a lighter, in moving the 
lighter in order to unload hay there- 
from, which belonged to plaintiff, 
was injured through the negligence 
of the captain of defendant’s tug in 
causing the tug to collide with the 
lighter, any negligence of the cap- 
tain of the lighter was not imput- 
able to plaintiff, as plaintiff and he 
were not engaged in a joint enter- 
prise. Schlomowitz v. Lehigh Val- 
ley R. Co., 201 App. Div. 4388, 194 
NYS 520. 

39. Sylvester v. St. Paul City R. 
Co., 1538 Minn. 516, 191 NW 46; Moore 
Vv. ‘Almendinger, 15 Oh. A. 503, 32 O. 
CHA... -299. 

40. Brush Electric Light, etc., Co. 
v. Lefevre, (Civ. A.) 55 SW 396 [rev 
on other grounds 93 Tex. 604, 57 SW 
640, 77 AmSR 898, 49 LRA 771]. 

[a] Dlustration.— Where a son 
was in the employ of his father, the 
father’s negligence cannot be im- 
puted to him on the ground that 
they are engaged in a joint enter- 
prise. Brush Electric. Light, etc., 
Co. v. Lefevre, (Civ. A.) 55 SW 396 
[rev on other grounds 93 Tex. 604, 
57 SW 640, 77 AmSR 898, 49 LRA 
67 bib2 

Imputation of negligence of master 
to servant generally see infra § 578. 

41. Bailey v..Centerville, 115 Iowa 
271, 88 NW 379; Brubaker v. lowa 
County, 174 Wis. 574, 183 NW 690. 

[a] Tllustration.— Where a wife is 
injured in passing over a sidewalk 
by. tripping on a loose board which 
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And 


The doctrine of 


flew up as her husband stepped on 
it, that they were returning from 
church together did not make them 
engaged in a common enterprise, so 
that the husband’s negligence will 
affect her right to recover. Bailey v. 
sage 115. Iowa 271, 88 NW 


Imputation of negligence of hus- 
band and wife to each other gener- 
ally see infra § 575. 

42. Louisville, ete, R. Co. v. Cal- 
vert, 170 Ala. 565, 54 S 184; Hines v. 
Welch, (Tex. Civ. A.) 229 Sw 681. 

Imputation of negligence of parent 
to child generally see infra § 576. 

43. Howe vy. Central Vermont R. 
Gos OL eVt. 4855 101. A045. 

[a] Illustration. —A child two 
and one-half years old is incapable 
in law and in fact from entering into 
any common enterprise with his 
grandparent who had him in custody. 
Howe v. Central Vermont R. Co., 91 
Vt. 485, 101 A 45. 

Imputation of negligence as be- 
tween parent and child generally see 
infra §§ 576, 577. 

44. Bushnell v. Bushnell, 103 
Conn. 583, 131 A 482,°44 ALR 785; 
Beard v. Klusmeier, 158 Ky. 153, 164 
Sw 319, 50 LRANS 1100, AnnCas 
1915D 342; Wilmes v. Fournier, 111 
Mise. 9, 180 NYS 860; Ryan v. Sny- 
der, 29 Wyo. 146, 211 P 482. 

[a] Thus, where a wife sued her 
husband for personal injuries, due to 
his negligence in falling asleep while 
driving an automobile, the doctrine 
of joint enterprise was inapplicable, 
there being no third party defend- 
ant.. Bushnell v. Bushnell, 103 Conn. 
583, 1381 A 432, 44 ALR 785. 

45. Contributory negligence of 
wife as affecting action by husband 
see Death § 98; Husband and Wife 
§ 687 


46. Peck v. New York, etc., R. Co., 
50 Conn. 379. 

47. U. S.—Shaw v. Craft, 37 Fed. 
317; Sheffield v. Central Union Tel. 
Co., 36 Fed. 164. Contra Morris v. 
Chicago, etc., R. Co., 26 Fed. 22; Hun- 
toon v. Trumbull, 12 Fed. 844, 2 Mc- 
Crary 314. 

Colo.—Phillips ov. Denver’ City 
Tramway Co., 53 Colo. 458, 128 P 
460, AnnCas1914B 29. ; 

Ga.—Southern R. Co. v. King, 128 
Ga. 383, 57 SE 687, 119 AmSR 390, 
11 LRANS 829; Cedartown v. Brooks, 
2 Ga. A. 583, 59 SH 836. 

tll. Hazel v. Hoopeston-Danville 


Motor Bus Co., 310 Ill. 38, 141 NE 
392, 30 ALR 491; Browder v. North- 
western Gas Light, etc., Co., 182 Ill. 


A. 26; Gaffney v. Dixon, 157 Ill. A. 
589; Dudley v. Peoria’ R..Co., 153) Ill. 
WAS 619; Bohlen v. Chicago City R. 
(lar? AAW Tile A. 261; Cleveland, etc., 
Ra (Co.. Vs Dukeman, 134 Tl. A. 396; 
Cleveland, etc., R. Co. v. Dukeman, 
130 Ill. A. 105; Koehler v. Miller, 21 


Ill. A. 557. 

Ind.—Louisville, ete, R. Co v. 
Creek, 130 Ind. 139, 29 NE 481, 14 
LRA 733; Miller v. Louisville, etc., 
Ri1.Co:; 128 Ind.) 97, 27 NE 339, 25 
AmSR 416; Lake Brie, etc., R. Co. v. 
Howarth, 73 Ind. A. 454, 124 NE 687, 
127 NE 804; Chicago, etc., R. Co. v. 
Biddinger, 61 Ind. A. 419, 109 NE 
953. 

Iowa.—Rudd v. Jackson, 207 NW 
342; Waring v. Dubuque Electric Co., 
192 Iowa 1240, 186 NW 42; Bailey v. 
Centerville; 115 Iowa 271, 88 NW 379. 
Contra Yahn~v.: Ottumwa, 60 Iowa 
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joint enterprise is peculiar to contributory negli- 
gence and has no application to actions brought by 
one joint adventurer against another to recover 
for injuries due to the latter’s negligence.*4 

[§ 575] 3. Husband and Wife.* 
some authority to the contrary,*® it is well settled 
in most jurisdictions that the negligence of the hus- 
band cannot be imputed to the wife to prevent re- 
covery by her for injuries she has received,** unless 
they are engaged in an enterprise giving the wife 


While there is 


429, 15 NW 257. 

Kan.—Beeson v. Perry, 123 Kan. 
164, 253 P 1097; Denton v. Missouri, 
ete, tik. 2CO.; 90! Kan bl 1 sou Paps, 
47 LRANS 820, AnnCas1915B 639; 
Williams v. Withington, 88 Kan. 809, 


129 P 1148; Reading Tp. v. . Telfer, 
ae Kan. 798, 48 P 1384, 57 AmSR 
35 


Ky.—Ray v. Ray, 196 Ky. 579, 245 
SW 287; Louisville v. Zoeller, 155 Ky. 
192, 160 SW 500; Livingston v. Phil- 
ley, 155 Ky. 224, 159 SW 665; Louis- 


ville R.° Co... v.; MeCarthy, 129 Ky. 
814, 112 SW 925, 130 AmSR 494, 19 
LRANS 230. 

Me.—Mitchell v. Bangor, ete, R. 
Co., 123 Me. 176, 122 A 415; Cobb v. 
Cumberland County Power, etc., Co., 
117 Me. 455, 104 A 844; Denis v. 
Lewiston, ete., R. Co., 104 Me. 39, 
70. A 1047. 

Mass. — Street v.. Holyoke, 105 


Mass. 82, 7 AmR 500. 

Minn.—Kobesh v. Price, 136 Minn. 

304, 161 NW 715, 28 ALR 643; Ploetz 
v. Holt, 124 Minn. 169, 144 NW 745; 
Teal v. St. Paul City R. Co., 96 Minn. 
379; 104 NW .945; Lammers v. Great 
Northern R. Co., 82 Minn. 120, 84 NW 
728;-Finley v. Chicago, etc., R. Co., 
71 Minn. 471, 74 NW 174. 
- Mo.—Crockett v. Kansas City R. 
Co., 248 SW 902; Moon v. St. Louis 
Transit Co., 237 Mo, 425, 141 SW 870, 
AnnCas1913A 183; Jepson vy. Shaw 
Transfer Co., 211. Mo. A. 366, 243 SW 
370; Ziegler v. United R. Cos, (A.) 
220 SW 1016; Johnson v. Springfield 
Tract. -Co., 1763:Mo.v/A. a74, (162 “Sw 
1193; Munger v. Sedalia, 66 Mo. A. 
629; Hedges v. Kansas City, 18 Mo. 
A. 62; Flori v. St. Louis, 3 Mo. A. 
231, 

Mont.—Laird v. Berthelote, 63 
AN 122, 206. P’ 445. 

J.—Horandt v. New Jersey Cent. 
R. Goh 78 No Ja 190; T8MAn93. 

N. Y.—Hoag Vv. New York Cent., 
ete., Ri Goi; TPL (No. ¥ 199) 28) NEE 
648; Burd v. Bleischer, 208 App. Div. 
499, 208 NYS 754; Lewin v. Lehigh 
Valley R. Co., 41 App. Div. 89, 58 
NYS 113; Platz v. Cohoes, 24 Hun 
101 f{aff89.N. Y. 219, 42 AmR 286]. 

Oh.—Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmSR 548; Toledo, 
etc.,.R. Co. v. Fippin, 13 Oh. Cir. Ct 
Nv‘ S#).125; #32 (Oh. Cir. Ct. 756 [afi 86 
Oh. St. 334 mem, 99 NE 1134 mem]. 

Okl.—Hasty v. Pittsburg County 
R. Co., 112 Okl. 144,240 P 1056. 

Pa.—Senft v. Western Maryland R. 
Co., 246 Pa. 446, 92 A 553; Young v. 
Philadelphia Rapid Transit Co., 23 
Pa. ,.Dist.. 565. 

R. I.—O’Donnell v. United Hlectric 
R. Co., 184. A 642. 

Tenn.—Nashville v. Patton, 2 Tenn. 
Civ. A.° 515, 

Tex.—Galveston, etc., R. Co. v. Ku- 
tac, 76 Tex. 473, 13 SW 327. Contra 
Gulf, ‘ete., R. Co. v. Greenlee, 62 Tex. 
344, 


Va.—Norfolk, ete., R. Co. v. James, 
147 Va. 178, 1386 SE 660; Virginia R., 
etc., Co. v. Gorsuch, 120 Va. 655, 91 
SE 632, AnnCas1918B 838. 

B. C.—Brooks v. See Re wlg 
Blectric R. Co., 27 B. 

N. S.—Hisenhauer v. ‘Helites, etc., 
R. Co., 42 N.S. 426. 

See Motor Vehicles § 958 note 24. 

[a] Illustration. — The contribu- 
tory negligence of a husband in the 
purchase of a drug to be used by his 
wife is not to be imputed to her in 
an. action by her ~- administrator 
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the power and duty to control the odindndt of the 
husband in respect of the acts or omissions which 
contributed to cause her injury.*® The negligence of 
a wife concurring with that of another person to 
cause injury to her husband is imputed to the hus- 
band where he had control or the right to control 
her conduct with respect to the acts or omissions 
which contributed to the injury,*® but not other- 
wise.®° It is generally held that to constitute a 
husband and wife joint adventurers in a common 
or joint enterprise there must be not only joint 
interest in the objects and purposes of the enter- 
prise, but also an equal right to direct and control 
the conduct of each other with respect thereto.°* 
The marital relation does not of itself create such 
right.>? 

Effect of negligence of spouse where right to re- 
cover is community property. In jurisdictions where 
the right to recover for injuries sustained by a hus- 
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band or wife is community property,®* if the negli- 
gence of one of them concurred with the negligence 
of a-third person in causing injury to the other, 
the right of either or both to recover therefor is 
barred.*4 

[§ 576] 4. Parent and Child—a. In General. 
While a different rule obtains in some jurisdictions 
with respect to children too young to exercise ‘any 
self-reliant care for their own safety,®> and although 
contributory negligence of a parent may defeat a 
recovery where the parent is a beneficiary in an 
action for the wrongful death of the child,®* or 
where the action is brought by the parent in his 
own behalf to recover for loss of services due to 
injuries sustained by the child,°’ it is generally held 
that the negligence of a parent which concurs with 
that of a third person in causing injury to a child 
is not imputed to the child.®* The same rule obtains 
with reference to the negligence of persons other 


against the dealer for death result- 
ing from the use of such drug, un- 
less she constituted him her agent; 
and in simply making known to her 
husband her desire for the medicine, 
by reason of which he obtained it, the 
wife did not constitute him her 
agent, so that his contributory neg- 
ligence in purchasing can be imputed 
to her. Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmSR 548. 

48. Delaware, etc., Co. v. Boyden, 
269 Fed. 881; Phillips v. Denver City 
Tramway Co., 53 Colo. 458, 128 P 
460, AnnCas1914B 29; Lucey v. Allen, 
44 R. I. 879, 117 A 539; Carlisle’ v. 
Sheldon, 38 Vt. 440. 

Negligence imputed to persons en- 
gaged in common or joint enterprise 
generally see supra § 574. 

49. Wisconsin, etc., Lumber Co. v. 
Brady, 157- Ark. 449, 248 SW 278; 
Standard Oil Co. v. Thompson, 189 
Ky. 830, 226 SW 368; Rose v. Wells, 
(Mo. A.) 266 SW 1015. 

50. Oster v. Chicago, etc., R. Co., 
(Mo. A.) 256 SW 826. 

51. Iowa.—Rudd v. Jackson, 207 
NW 342. 

Minn.—Kokesh v. Price, 136 Minn. 
304, 161 NW 715, 23 ALR 643. 

N. H.—Stinson v. Maine Cent. R. 
0:5 is N. H. 4738, 128 A 562; Bowley 
v. Duca, 80 N. H. 548, 120 A 74, 

Oh.—Toledo, etc., R. Co. v. Fippin, 
12¢On; Cir. Cte oN; Si025,782 Oh. Cir, 
Ct. 755 [aff 86 Oh. St. 334 mem, 99 
NE 1134 mem]. 

Wis.—Brubaker v. Iowa County, 
174 Wis. 574, 183 NW 690. 


52. See supra § 574 note 41. 
53. See Husband and Wife §&§ 
1102, 1108. 


54. Pacific Constr. Co. v. Cochran, 
{Ariz.) 248 P 405; Basler v. Sacra- 
mento Gas, etc., Co., 158 Cal, 514, 111 
P 530, AnnCasl1912A 642; McFadden 
v. Santa Ana, etc., R. Co., 87 Cal. 464, 
25 P 681, 11 LRA 252; Giorgetti v. 
Wollaston, (Cal. A.) 257 P 109, 111; 
Dunbar v. San Francisco-Oakland 
Terminal R. Co., 54 Cal. A. 15, 201 
P 330; Ostheller v. Snokane, etc., R. 
€o., 107 Wash. 678, 182 P 630. 

“A right of action for personal 
injuries to the wife is community 
property ...and though as provided 
by statute she may sue alone (sec- 
tion 370, Code Civ. Proc.), yet if the 
négligence of her husband _ proxi- 
‘mately contributed to her injuries, 
the right of either or both to re- 


cover is barred. Basler v. Sacra- 
mento: Gas, ‘etc., Co.,158. Cal. 514, 
111 P 530, AnnCasi912A 642; Dunbar 


v. San Franciseo-Oakland Terminal 
Riso. F45Cal: tAS 15) 200) -P'» BS0:%t 


v. Underwood, 194 Fed. 368, 114 CCA 
323; Chicago Great Western R. Co. 
v. Kowalski, 92 Fed. 310; 34 CCA 1 
[aff 84 Fed. 586]; Berry v. Lake 
Erie, etc., R. Co., 70 Fed. 679; Grif- 
fith v. Baltimore, ete., R. Co., 44 Fed. 
574 [aff 159 U. S. 608, 16 SCt 105, 40 
L. ed. 274]; Stout v. Sioux City, etc., 
R. Co., 23 F. Cas. No. 13,503. Contra 
Delaware, etc., R. Co. v. Devore, 114 
Fed, 155, 52 CCA 77 (case in New 
York). 
‘ Ala.—Jones v. Strickland, 201 Ala. 
138, 77 S 562; Clover Creamery Co. 
v. Diehl, 183 Ala. 429, 63 S 196; 
Louisville, etc., R. Co. v. Calvert, 170 
Ala. 565, 54 S 184; Southern R. Co. 
v. Forrister, 158 Ala. 477, 48 S 69; 
Pratt Coal, etc., Co. v. Brawley, 83 
Ala. 371, 3 S 555, 8 AmSR 751; Gov- 
ernment St. R. Co. v. Hanlon, 53 Ala. 
70. 

Ariz.—Flagstaff v. Gomez, 23 Ariz. 
184, 202 P 401, 23 ALR 661. 

Ark. —Nashville Lumber Co. v. 
Busbee, 100 Ark. 76, 139 SW 301, 38 
LRANS 754; Miles v. St. Louis, éte., 


RR, Covy 20a Arka (4850119 sw 837: 
St. Louis, etc., R. Co. v. Flinn, 88 
Ark. 484, 115 SW 142; St. Louis 


Southwestern R. Co. v. Cochran, 77 
Ark. 398, 91 SW 747; St. Louis, etce., 
R.. Co., v.. Colum, 72.Ark. 1, 77 SW 
596; St. Louis, etce., R. Co. v. Rex- 
road, 59 Ark. 180, 26 SW 1037. 

Cal. —Zarzana v. Neve Drug Co., 
180 Cal. 32, 179 P 203, 15 ALR 401. 

Colo.—State Public Serv. Co. v. 
Petty, 75 Colo. 454, 226 P 297; Denver 


City Tramway Co. v. Brown, 57 
Colo. 484, 143 P 364. . 
Conn.—Wilmot v. McPadden, 78 


Conn. 276, 61 A 1069; Daley v. Nor- 
wich, | etc., R. Co., 26 Conn. 591, 68 
AmD 413. 

D. C.—Conger v. Baltimore, etc., R. 
Co., 31 App. 139; Moore v. Metropoli- 
tan R. Co., 138 D. C. 437 [rev on other 
grounds 121 U. S. 558, 7 SCt 1334, 
30 L. ed. 1022]. 

Fla.—Tampa Electric Co. v. Baze- 
more, 85 Fla. 164, 96 S 297; Meeks v. 
Johnston, 85 Fla. 248, 95 S 670; At- 
lantic Coast Line R. Co. v. Crosby, 
53 Fla. 400, 48 S 3818; Jacksonville 
Blectric Co. v. Adams, 50 Fla. 429, 
39 S 183. 

Ga.—Herrington v. Macon, 125 Ga. 
58, 54 SE 71; Atlanta, etc., R..Co. v. 
Gravitt, 98 Ga. 369, 20 SE 550, 44 
AmSR. 145, 26 LRA 553; Ferguson v. 
Columbus, etc., R. Co., 77 Ga. 102. 

Ill.—Ohnesorge v. Chicago City R. 


Co., 259 Ill. 424; 102 NE 819; Perry- 
man iv. Chicago City R. Co., 242 Ill. 
269, 89 NE 980 [aff 145 Ill. A. 187]; 


Chicago City R. Co. y. Tuohy, 196 


Giorgetti v. Wollaston, supra. Ill. 410, 63 NE 997, 58 LRA 270 [aff 
55. See infra § 577. 95 Ill. A. 314]; Chicago City R. Co. 
56. See Death § 93. v. Wilcox, 138 Tl, 370,.27 NE 899, 21 
57. See Parent and Child [29 Cyc] LRA 76; Haas v. Hines, BAG EB, A. 

1643]. 524; Brownell v. Antioch, 215 Ill, A. 


58. U. S.—St. Louis, ete, R. Co. 


404: Lovas v. Independent Breweries 


Co., 199 Ill. A. 60; Clark v. Chicago, 
174 Ill. A. 145; Rendahl v. Walsh, 145 
Ill. A. 601; Donk Bros. Coal., etc., Co. 
v. Levett, 109 Ill. A. 385; Heldmaier 
v. Taman, 88 Ill. A. 209 [aff-188 Ill. 
283, 58 NE 960]; Louisville, etc., R. 
Co. v. Gobin, 52 Ill. A. 565; Murphys- 
boro v. Woolsey, 47 Ill. A. 447; Jan- 
sen v. Siddal, 41 Ill. A. 279; Chicago 
City R. Co. v. Wilcox, 33 Ill. A. 430 
[aff 24 NE 419, 8 LRA 494]; Chicago 


retary Div. R. Co. v. Ryan, 31 Ill. A. 
Ind.—Evansville v. Senhenn, 151 
Ind. 42, 47 NE 634, 51 NE 88; 68 


AmSR 218, 41 LRA 728 [overr Hath- 
away v. Toledo, ete., R. Co., 46 Ind. 
25; Lafayette, etc, R. Co. v. Huff- 
man, 28 Ind. 287, 92 AmD 318]; Terre 
Haute, etc., Tract. Co. v. Stevenson, 
73 Ind. A. 294, 126 NE 34; J. F. Dar- 
mody Co. v. Reed, 60 Ind. A. 662, 111 
NE 317; Henry v. Epstein, 53 Ind. 
A. 265, 101 NE 647; Indianapolis St. 
Rigo. Ww Bordenchecker, 33 Ind. A. 


,138, 70 NE 995; Jeffersonville vy. Mc- 


Henry, 22 Ind. ‘A. 10, 538 NE 183; Mc- 
Namara vy. Beck, 21 Ind. A. 483, 52 
NE 1707; Louisville, etc., R. Co. Vv. 
Sears, 11 Ina. A. 654, 38 NE 837. 

Iowa.—Raskin v. Sioux City, 198 
Iowa 865, 200 NW 333; Brekke v. 
Rothermal, 196 Iowa 1288, 196 NW 
84; Fink v. Des Moines, 115 Iowa 
641, 89 NW 28; Ives v. Welden, 114 
Iowa 476, 87 NW 408, 89 AmSR’ 379; 
54 LRA 854; Wymore v. Mahaska 
County, 78 Iowa 396, 43 NW 264, 16 
AmSR 449, 6 LRA 545 [dist Slater v. 
Burlington, etc., R. Co., 71 Iowa 209, 
32 NW 264. and overr by implication 
Payne v. Humeston, ete. Re Coceid 
Iowa 584, 31 NW 886). ' 

Kan.—Burzio v. Joplin, ete., R. Co. 
102 Kan. 287, 562, 171 P 351, LRA 
1918C 997; Missouri, ete... ROoiCochiv: 
Shockman, 52 ¢P 446; Union Pac. R. 
Co. v. Young, 57 Kan. 168, 45 P 580; 
Chicago, ete., R. Co. v. Bockhoven, 53 
Kan. 279, 36 P 322. 

Ky.—Whitson Lumber Co. v. Up- 
church, 198 Ky. 127, 248 SW 243; 
Allegheny Coke Co. v. Massey, 163 
Ky. 792, 174.SW 499; Louisville, etce., 
R. Co. v. Wilkins, 143 Ky. 572, 136 
SW 1023, AnnCas1912D 518; South 
Covington, eta, OR. Co. #v% Herrklotz, 
104 Ky. 400, 47 SW 265, 20 KyL 750. 

La.—Williams v. Missouri Pac Re 
Co., 155 La. 349, 99 S 286; Breen v: 
Walters, 150 La. 578, 91 S 50; Danna 
v. Monroe, 129 La. 138, 55 S 741; 
Westerfield v. Levis, 43 La. Ann. 63, 

Mich.—McCann v. Detroit, 234 
Mich. 268, 207 NW 9238; Donlin v. De- 
troit United R. Co., i198 Mich. 327, 
164 NW 447; Butler v. Watson, 193 
Mich. 322, 159 NW 507; Love v. De- 
troit, ete. R./:Co4 170" Michi 1.835. 
NW 9638; ‘Feldman v. Detroit United 
Roo.) 162 Mich, 486, 127 NW 687; 
Boehm vy. Detroit, 141 Mich. 277, 104 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ps 


than the parents who are charged with the care of 
the injured child at the time the injuries are sus- 
In some jurisdictions this rule obtains 


tained.°® 
by force of statute.®° 


Presence of parent at time of injury. Some de- 


cisions make a distinction between 


NW 626: Mullen v. Owosso, 100 Mich. 
108, 58 NW 663, 43 AmSR 436, 23 
LRA 693; Shippy v. Au Sable, 85 
Mich. 280, 48 NW 584; Battishill v. 
ev aag amet 64 Mich. 494, 31 NW 

Minn.—Brennan v. Minnesota, 
R. Co., 180 Minn. 314, 153 NW 
LRA1915F 11; Fox v. Chicago, 
R. Co., 121 Minn. 511, 141 NW 
Mattson Vv. Minnesota, ete, -Ri *Co., 
95 Minn. 477, 104 NW 443, 111 AmSR 
483, 70 LRA 503 Loverr Fitzgerald 
sie St. Paul, etc., R. Co., 29 Minn. 336, 
13 NW 168, 43 AmR 212]. 

Miss.—Westbrook y. Mobile, etce., 
eer 66 Miss. 560, 6 S 321, 14 AmSR 
587. 

Mo.—State v. Cox, 306 Mo. 27, 267 
SW. 382; Diehl v. A. P. Green Fire 
Brick Co., 299 Mo. 641, 253 SW 984; 
Berry: v. St. Louis, etc., R. Co., 214 
Mo. 593, 114 SW 27; Neff v. Cameron, 
213 Mo. 350, 111 SW 1139, 127 AmSR 
606, 18 LRANS 320; Winters v. Kan- 
Sas City Cable R. Co., 99 Mo. 509, 12 
SW 652, 17 AmSR 591, 6 LRA 536 
[dist Stillson v. Hannibal, etc., R. 
Co., 67 Mo. 671]; Boland v. Missouri 
R. Co., 36 Mo. 484; Taylor v. Missouri 
Pac. R. Co., (A.) 257 SW 511; Lawler 
v. Montgomery, (A.) 217 SW _ 856; 
Dudley v. Wabash R. Co., 171 Mo. A. 
652, 154 SW 462; Zalotuchin v. Met- 
ropolitan St. R. Co., 127 Mo. A. 577, 
106 SW 548; Profit v. Chicago Great 
Western R. Co., 91 Mo. A. 369. Con- 
tra Cadmus v. St. Louis Bridge, etc., 
Co., 15 Mo. A. 86. 

Mont.—Flaherty v. Butte Electric 
R. Co., 40 Mont. 454, 197 P 416, 135 
AmSR 630. 

Nebr.—Wilson vy. Thayer County 
Agricultural Soc., 2183 NW 966, 52 
ALR 1393; Huff v. Ames, 16 Nebr. 
139, 19 NW 623, 49 AmR 716. 

N. H.—Williams v. Boston, etc., R. 
Co., 132 A 682; Phillips v. Boston, 
etc., R. Co., 81 N. H. 483, 128 A 809; 
Warren v. Manchester St. R. Co., 70 
IN, Hh. 802) 472A 735; Bisailion © v. 
Blood, 64.N. H. 565, 15 A 147. 

N. J.—Markey vv. Consolidated 
Tract, -Co., 65 ..N. J. lu. 82,46 A’ 673 
[aff 65 N. J. L. 682 mem, 48 A 1117 
mem]; Bergen County Tract. Co. v. 
Heitman, 61 N. J. L. 682, 40 A 651; 
Newman v. Phillipsburg Horse-Car 
a Cone, Now Oa wlu, 246,19 A> TLVO2 8 
LRA 842. 

N. C.—Mullinax v. Hord, 174 N. C. 
607, 94 SE 426; Bottoms v. Seaboard, 
BEC rey 1COs, 114. N.C 699, 19 SE 730, 
41 AmSR 799, 25 LRA 784. 

Oh—St. Clair St. R. Co. v. Eadie, 
43 Oh. St. 91, 1 NE 519, 54 AmR 802; 
Cleveland, etc., R. Co. v. Manson, 30 
Oh. St. 451; Bellefontaine, etc., R. 
Co. Vv. Snyder, 18 Oh. St. 399, 98 AmD 
175; Pennsylvania Co. v. Stahl, 15 
On» Cir, ct. Nice 506;,04 On. Cir’Ct. 
157; Ludden v. Columbus, etc., Mid- 
land R. Co., 9 OhS&CP 793, 7 OhNP 
106. 

Okl,—Atchison, ete., R. Co. v. Cal- 
houn, 18 Okl. 75, 89 P’ 207, 11 AnnCas 
681 [rev on other grounds 213 U.S. 1, 
99 SCtascl, 53 Led: 6711. 
© Or._-Bloomquist v. La Grande, 120 
Or 19 2k Pe 252.) Wisner. V. Burrell, 
116 Or. ol7, 241 P 40; Gigoux v. Yam- 
hill County, 73. Or. 312, 144 P 437. 

Pa.—Erie City Pass. R. Co. v. 
Schuster, 113 Pa. 412, 6 A 269, 57 
AmR 471; Pennsylvania CO.) Vie James, 
SF Ra. 194; North Pennsylvania R. 
Oars Ve Mahoney, 57 Pa. 187; Smith 
v. O’Connor, 48 Pa. 218, 86 AmD 582; 
Ward iv. Southern Pennsylvania 
Tract. Co., 80 Pa. Super. 394. 

Porto Rico.—Rivera v. Porto Rico 
Drug Co., 32 Porto Rico 470; Zanabria 
v. Ponce Riese bCr AG Ors ie Porto Rico 
Fed. 4. Contra Torres v. Rubert, 6 
Porto Rico Fed. 701. 
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cases where the 


S. C.—Cirsosky v. Smathers, 128 S. 
C. 358, 122 SE 864; Watson v. South- 
ern R. Co., 66 S. lon 47, 44 SE 3875. 

Tenn.—Nashville R. Co. v. Howard, 
112 Tenn. 107, 78 SW 1098, 64 LRA 
ata Whirley vy. Whiteman, 1 Head 


Pi ilesaiciays Seth: éteu Ret Come 
Moore, 59 Tex. 64, "46 AmR 265; Hines 
v. Welch, (Civ. A.) 229 SW 681: Kel- 
ley v. Texas, ete. Roi Cov (Civ. A.) 
149 SW 349; Potent v. Blossom Oil, 
ete., Co., 53 Tex, Civ. A. 187, 115 SW 
289: Northern Texas Tract. Co. v. 
Roye, 38 Tex. Civ. A. 601, 86 SW 621; 
Over v. Missouri, etc., R. Co., (Civ. 
A.) 73 SW 535: St. Louis South 
Western R. Co. Vv. Byers, (Civ. A.) 
70 SW 558; Texas, etc, R. Co. v. 
Kingston, 30 Tex. Civ. A. 24, 68 SW 


5183" Gulf, ‘ete, R. .Co. svi Johnson, 
(Civ. A.) 51 Sw 531; Se ae ete, oR: 
Co. v. Fletcher, 6 Tex. Civ. 136; 26 


SW 446. 

Vt.—Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682; Howe v. Central 
Vermont R. Co., 91’ Vt. 485, 101 A 45; 
Ploof v. Burlington Tract. Co., 70 Vt. 
509, 41 A 1017, 43 ALR 108; Robinson 
v. Cone, 22 Vt. 213, 54 AmD 67. 

Va.—Tugman y. Riverside, etc, 
Cotton Mills, 144 Va. 473, 132 SE 179: 
Stanley v. Tomlin, 143 Va. 187, 129 
SE 379; Roanoke v. Shull. 97 Va. 419, 
34 SE 34, 75 AmSR 791; Norfolk, etc., 


R. Co. v. Ormsby, 27 Gratt. (68° Va.). 


455. 

Wash.—Gregg v. King County, 80 
Wash. 196, 141 P 340, AnnCas1916C 
135; Eskildsen vy. Seattle, 29 Wash. 
583, 70 P 64; Roth v. Union Depot 
Co., 13 Wash. 525, 43 P 641, 44 P 253, 
31 LRA 855. 

W. Va.—Prunty v. Tyler Tract. 
Co., 90 W. Va. 194, 110 SE 570; Don- 
nally v. Hearndon, 41 W. Va. 519, 23 
SE 646. 

Wis.—Gulesserian v. Madison R. 
Co., 172 Wis. 400, 179 NW 5738, 15 
ALR 406. 


Ont.—Plant v. Normanby ‘Tp., 10 
Ont. L. 16, 6 OntWR 31; Sangster v. 
T. Baton Co., Litd:; 25 Ont, 78. 

“We find from an examination of 
the authorities that the question has 
been considered by the courts in 
three classes of cases: (1) In actions 
brought by the child in its own right. 
(2) In actions brought by the parent 
for loss of services. (3) In actions 
brought under Lord Campbell’s act 
by the personal representative of the 
child to recover for loss of services 
to the parent. In the first class of 
cases, by the great weight.of author- 
ity, it is held that the negligence of 
the parent cannot be imputed to the 
child.” Feldman v, Detroit United R. 
Co., 162 Mich. 486, 489, 127 NW 687. 

[a] Reason for rule—‘The au- 
thorities upon this question are not 
entirely harmonious, but by the great 
preponderance of the adjudged cases 
it is held that the negligence of a 
parent, guardian, or custodian is not 
imputable to the child, on the ground 
that it is not, and cannot be responsi- 
ble for the danger to which it is ex- 
posed. That it has no volition in 
establishing the relation of privity 
with the person whose negligence it 
is sought to impute to it, and should 
not and cannot be charged with the 
negligence of such person in permit- 
ting it to be exposed to a danger 
which it had not the capacity either 
to know or understand, or to avoid 
in any manner whatever.’ Atchison, 
etc., R. Co. v. Calhoun, 18 Okl, 75, 81, 
s9 P 207, 11 AnnCas 681 [rev on 
other grounds 213 U. S. 1, 29 SCt 321, 
53 L, ed. 671]. 

[b] Dlustrations.— (1) Where a 
child was injured while preparing to 
alight from a train with his father 
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contributory negligence of the parent occurs while 
he has the child under his immediate control or in 
his presence and those eases which oceur where the 
child is away from the parent. 
some of the decisions hold that the negligence of 
the parent will be imputable to the child.*+ 


In the former cases 


Other 


before the train had arrived at the 
station, and one cause of the injury 
was the negligence of the brakeman 
in prematurely calling the station, 
the company was liable for such in-- 
juries, although the father was also 
guilty of contributory or concurrent 
negligence. Fox y. Chicago, etc., R. 
Co., 121 Minn. 511, 141 NW 845. (2) 
Contributory negligence of parents in 
exposing a child to the danger of be- 
ing struck by a locomotive on a tres- 
tle does not bar an action by the 
child for injuries through being 
struck by the locomotive. St. Louis, 
ete., R. Co, v. Flinn, 88 Ark, 484, 115 
SW 142. (3) Where plaintiff, a child, 
was injured by a dynamite cap found 
by him and his brother, negligence 
of plaintiff's mother in examining the 
cap and handing it back to. his 
brother was not imputable to plain- 
tiff. Diehl v. A. P. Green Fire Brick 
Co., 299 Mo. 641, 253 SW 984. (4) 
Negligence of a mother in allowing a 
child to stand by a window when a 
blast was set off cannot be imputed . 
to the child. Allegheny Coke Co. v. 
Massey, 163 Ky. 792, 174 SW 499. 
[c] Negligent care following in- 
jury.—(1) The parent’s negligent 
failure to procure competent medical 
attention for his injured child is not 
imputed to the child (Whitson Lum- 
ber Co. v. Upchurch, 198 Ky. 127, 248 
SW 243; Louisville, ete., R. Co. v. 
Wilkins, 143 Ky. 572, 136 SW 1023, 
AnnCas1912D 518; Texas, ete., R. Co. 
v. Beckworth, (Tex. Civ. A.) 32 SW 
809); (2) nor is the parent’s negli- 
gence in engaging an incompetent 
person to treat the injuries (Mulli- 


oa) v. Hord, 174 N:.C. 607,: 94 SE 
[ad]. Neglect to provide attendant. 


—The right of a child of tender years 
to recover for injuries received in a 
crowded street by reason of the neg- 
ligence of another is not affected by 
the negligence of the parents in al- 
lowing him to go into the street un- 
attended by anyone capable of pro- 
tecting him. Government St. R. Co. 
v. Hanlon, 53 Ala, 70. 

{e] Admission of fault by parent. 
—In an action for injuries to a 
child while a passenger on defend- 
ant’s train, a statement by the 
mother of plaintiff immediately after 
the injury, that the accident was all 


-her fault, would not destroy plain- 


tiff’s right of action, or prevent her 
recovery, for the reason that the neg- 
ligence of the parent could not be im-- 
puted to the child so as to prevent 
recovery. Atlantic Coast Line R. Co. 
v. Crosby, 53 Fla, 400, 43 S 318. 

59. Ill.—Perryman vy. Chicago City 
R. Co., 242 Ill. 269, 89 NE 980, 

Miss.—Louisville, ete, R. Co. vy. 
Hirsch, 69 Miss. 126, 13 S 244. 

Mo. — Reynolds v. Kinyon, 222 SW 
476; Petersen v. St. Louis Transit 
Co., 199 Mo. 331, 97 SW 860; Winters 
v. Kansas City Cable R. Co., 99 Mo. 
509, 12 SW 652, 17 AmSR 591, 6 LRA 
536; Newton v. Harvey, (A.) 202 SW 


249, 

N. J.— Newman v. Phillipsburg 
Horse-Car R. Co., 52 N. J. Li. 446, 1% 
A 1102, 8 LRA 8 842. 


Oh.—-Bellefontaine, 6c RR Cogayy 
Snyder, 18 Oh. St. 399, 98 AmD 175. 
Pa.—North Pennsylvania R. Co. v. 
pe a 57 Pa. 187 [aff 6 Phila. 
42 


li 

Tex.-—Gulf, ete, Re oGo. J vn Me= 
Whirter, 77 Tex. 356, 14 SW 26, 19 
AmSR 155: Taylor, ’etc., Riv Cov iive 
Warner, (Civ. A.) 60 SW 442. 

60. Williams v. Jones, 26 Ga. A. 
558, 106 SE 616. ’ 

61. Stillson v. Hannibal, etc., R. 
Co., 67 Mo. 671 [dist Winters v. Kan- 
sas City Cable R. Co., 99 Mo. 509, 12 
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courts take the view, however, that there is no suffi- 
cient foundation for such distinction, and that the 
negligence of the parent will not be imputed to the 
child, although the injury occurred at a time when 
the ‘child was under the immediate control, or in 


the presence of, the parent.®? 


Negligence of a child is imputed to the parent 
when,** but not unless,®°* the parent controls or has 
the right and duty to control the conduct of the 
child with respect to the aets or omissions which 
contributed to injury of the parent. 

[§ 577] b. New York Rule; Followed in Some 
A New York case decided in 1839 
promulgated the rule that the negligence of the par- 


Jurisdictions. 


SW 652, 17 AmSR 591, 6 LRA 536]; 
Blossom Oil, ete., Co.-v. Poteet, 104 
Tex. 230, 136 SW 432, 35 LRANS. 449; 
Waite v. North Hastern R. Co., E. B. 
& EB: 719, 96 BCL: '719, 120 Reprint 
679. 

Effect of presence of parent under 
New York rule see infra § 577 note 73. 

62. Wymore v: Mahaska County, 
78 Iowa 396, 48 NW 264, 16 AmSR 
449, 6 LRA 545; Boehm v. Detroit, 
141° Mich. 277, 104 NW 626; -Fox v. 
Chicago, ete., R. Co., 121 Minn: SLL; 
141 NW 845. 

- 63. Lammey v. Center Coal Min. 
Co., 144 Iowa 640, 123 NW 356. 

[a] Thus, where a father and son 
worked together in a room in de- 
fendant’s mine, and the propping of 
the roof was left largely to the son 
who was the father’s helper, his fail- 
ure to get mine props, or to use those 
which were at his hand, by reason of 
which the father was killed by the 
fall of a portion of the roof, was neg- 
ligence imputable to the father. 
Lammey v. Center Coal Min. Co., 144 
Iowa 640, 123 NW 356. 

64 Cal.—Bryant v. Pacific Elec- 
trie R. Co.,.174 Cal. 737, 164. P:385. 

Tll.—Brautigan v. Union Overall 
WMarigary,sekea seo. fall Tl. SA. abies 
Buckler v. Newman, 116 Ill. A. “546. 

Ind.—Boone County v. Mutchler, 
137 Ind. 140, 36 NE 534; Cincinnati, 
etc., Electric St. R. Co. v. Cook, 44 
Ind. A. 303, 88 NE 76. 

Iowa.— Watson v. Wabash, etc, R. 
Co., 66 Iowa 164, 23 NW 380. 

Kan.—Anthony v. Kiefner, 96 Kan. 
194, 150 P 524, LRA1915F 876, Ann 
Cas1916E 264. 

Ky.—Louisville, ete, R. Co. 
Staebler, 184 Ky. 730, 212 SW 919. 

Mass:-—Peabody Vv. Haverhill, etc., 
R. Co., 200 Mass; 277, 85 NE 1051, 

Mo.—Harrison v. Kansas City Elec- 
tric Light Co., 195 Mo. 606, 93 SW 
951, 7 LRANS 293; 
Joseph, 96 Mo, A. 6638, 71 SW 106. 

Nebr.—Craig v. Chicago, etce., 
Co., cu Nebr. E86. 150 NW 648. 

N. Y.—Weldon v. Third Ave. R. Co., 
3 App. Div. 370, 38 NYS 206. [aff 151 
N. Y. 635 mem, 45 NE 1135 mem). 

Tex.—Johnson vi ‘Gulf, ete.) R..Co.} 
2 Pex VOlviiA; $138.9 424- SW. 3274. 

Sask.—Hutton v. Stonehenge, 70 
DomLR 569, [1922] 3 WestWkly 838. 

[a] Application of rule.—The neg- 
ligence of an eleven-year-old boy, 
who while on a wagon into which his 
father is unloading lumber from a 
car seeS a car approaching, cannot 
be imputed to the father in an action 
by the latter for injuries sustained 
by a collision. Watson v. Wabash, 
etc., R. Co., 66 Iowa 164, 23 NW 3880. 

65. Hartfield v. Roper, 21 Wend. 
(N. Y.) 615, 34 AmD 273 (where a 
child of such tender age as not to 
possess sufficient discretion to avoid 
danger was permitted by his parents 
to be in a public highway without 
anyone to guard him, and was there 
run over by a traveler and injured, 
neither trespass nor case lies against 
the traveler if there is no pretense 
that the injury was voluntary or 
arose from culpable negligence on 
his part). 


R. 


‘AmR_ 510; 


Johnson -y. St.- 
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[a] Reason for rule.—‘An infant 
is not sui juris. He belongs to an- 
other, to whom discretion in the care 
of his person is exclusively confided. 
That person is keeper and agent for 
this purpose; and in respect to third 
persons, his act. must be deemed that 
of the infant; his neglect, the in- 
fant’s neglect. ...4If his proper 
agent and guardian has suffered him 
to incur mischief, it is much more fit 
that he should look for redress to 
that guardian, than that the latter 
should negligen allow his ward to 
be in the way of travelers, and then 
harass them in courts of justice, re- 
covering heavy verdicts for his own 
misconduct.” Hartfield v. Roper, 21 
Wend. (N. Y.) 615, 619, 34 AmD 273. 

66. Jacobs y. H. J. Koehler Sport- 
ing Goods Co., 208 N. Y. 416, 102 NE 
519, LRA1917F 7; Specht v. Water- 
bury Co., 208 N. Y. 374, 102 NE 569; 
McGarry v. Loomis, 63 N. Y. 104, 20 
Ihl v. Forty-Second St., 
etc., Ri. Co5 4h Ne Ye 314 7s Amik 450: 
Mangam v. Brooklyn City R. Co., 38 
N. Y. 455, 98: AmD 66; ‘Manion vy. 
Richmond Ice Co., 133 App. Div. 254, 
117 NYS 3538; Wallace v.. John . 
Casey Co., 132’ App. Div. 35, SLL6 NYS 
394; Levine v. Metropolitan Stufk. 
Co.,. 78 App. Div. 426, 80 NYS 48 [aff 
17 -Ni. YY: .°523 ) mem, 69.) NE 1125 
mem]; McLain y. Van Zandt, 39 N. Y. 
Super. 347; Kieley v. New York Cent., 
ete., R. Co., 86 Mise. 490, 149 NYS 
299; Pastore v. Livingston, 72 Misc. 
555, 181% NYS: 971. 

[a] Rule applied.—(1) Where the 
parents of an infant of six years al- 
lowed her to play in a field where 
fires were ignited, and she negli- 
gently ignited her clothing, her own 
negligence is imputable to her par- 
ents, it being their duty as guard- 
ians to keep her from such a danger- 
ous agency as fire. Specht v. Water- 
bury Co., 208 N, Y. 374, 102 NE 569. 
(2) Where a child five years old, re- 
siding with his parents in an apart- 
ment over a store, is allowed by his 
grandmother, who has taken charge 
of him, to go downstairs to the store, 
and is told that his mother will go 
across the street with him to a candy 


/store, but the child crosses the street 


alone, and, on returning is run over 
by an express wagon, the negligence 
of those having the child in custody 
is imputable to the infant. Pastore 
NR a iercor Sau: 72 Mise, 555,:131 NYS 


ood, 

67. U. S.—Delaware, ete., R. Co. v. 
Devore, 114: Fed. 155, 52 CCA 77 (case 
in New York). Contra St. Louis, ete., 
R. Co. v. Underwood, 194 Fed. 363, 
114 CCA 328 -(case in Mississippi). 

Del.—Kyne v. Wilmington, ete., R. 
Co., 18 Del, 185, 14.A 922. 

Me.—Hasty v. Cumberland County 
Power, etc., Co., 125 Me. 229, 132 A 
521; Smith v. Elliott, 122 Me. 126, 
119 A 208; Morgan vy. ‘Aroostook Val- 
ley R. Co., 115,Me..:-171,.98 A 628; 
Leslie v. Lewiston, 62 Me. 468; Brown 
v. European, etc., R. Co., 58 Me, 384. 

Md.—Caroline County v. Beulah, 


138 A 25; Cumberland v. Lottig, 95 
Md. 42, 51 A 841; Baltimore City 
Pass. R. Co. v.. McDonnell, 43, Md. 


it 
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ents of a child too young to exercise any self-reliant 
care for his own safety would be imputed to the 
child and bar a recovery by him for injuries negli- 
gently inflicted.® 
to by the courts of New York,®* and has been fol- 
lowed in a number of other jurisdictions.®? 

sometimes referred to as the New York rule.®* 
der this rule the negligence of a person in whose 
custody the child is at the time of the injury is 
imputed to the child, although such person is not 
the child’s parent.®® 
field v. Roper has received severe condemnation in 
many of the courts repudiating it as authority,’° 
and has been repudiated as unsound in some juris- 


This doetrine has been adhered 


Et wate 
Un- 


The rule announced in Hart- 


534; McMahon y. Northern Cent. R. 
Co., 39 Md. 438. 

Mass.—Gallagher y. Johnson, 237 
Mass. 455, 130 NE 174,-15 ALR 411; 
Sullivan v. Chadwick, 236 Mass. 130, 
127 NE 632; Sughrue v. Bay State St. 
R. Co., 230 Mass. 363, 119 NE_ 660; 
Garabedian v. Worcester Cons. St. R. 
Co;,0 225, Mass. 165,00 308.) NST s05 
Travers: v. Boston:; Eli Re 'Co,,-21% 
Mass. 188, 104 NE 383; Casey v. 
Smith, 152 Mass, 294, 25 NE 734, 23 
AmSR 842, 9 LRA 259; McGeary v. 
Eastern R. Co., 135 Mass. 363; O’Con- 
hor: v. Boston; >) etc....R-. -Corpy. ave 
Mass. 352; Gibbons v. Williams, 135 
Mass. 333; Holly y. Boston Gaslight 
Co., 8 Gray 123, 69 AmD 233; Wright 
v. Malden, ete, R. Co., 4 Allen 283. 

[a] Reason for adoption of rule in 
Magsachusetts.—‘This principle of 
law arises out of the family. It rec- 
ognizes the parent in a sense as the 
repository of a trust to nurture and 
protect his offspring. It charges him 
with responsibility on that footing. 
The natural fact of entire dependence 
of so young a child upon the parent 
is thus adopted as the basis of legal 
rights and obligations. This prin- 
ciple is quite disconnected with the 
law of master and servant, host and 
guest, joint adventurers, or any other 
association of life.” Gallagher v. 
Johnson, 237 Mass. 455, 458, 130 NE 
174, 15 ALR 411. 

[b] Dlustration.—Where a moth- 
er, with her six-year-old child and 
others, went on the roof of the build- 
ing in which she lived, in the night- 
time, to watch a play in a theater 
across the street, and placed the 
child so that he could get hold of an 
electric light wire, although she 
knew of its presence and warned the 
others against it, recovery for his 
injury from taking hold of it is 
barred by contributory * negligence. 
yeoys Ra: v. Lottig, 95 Md. 42, 51 
A i 


68. Howe v. Central Vermont R. 
Cor; 91) Vt1485,,, LOLA VAS. 

69. Bahrenburgh v. Brooklyn City, 
etc., R. Co., 56 N. Y. 652; Metcalfe v. 
Rochester R, Co., 12 App. Div. 147, 42 
NYS 661. 

70. Ala.—Government St. R. Co. v. 
Hanlon, 53 Ala. 70. 

Cal.—Zarzana v. Neve Drug (Co., 
180, Cal, 32,.179 P 203,15: ALR’ 40%, 

Ga.—Atlanta, etc., R. Co. v. Grav- 
itt, 93 Ga. 369, 20 SE 550, 44 AmSR 
145, 26 LRA 553. 

Iowa.—Wymore v. Mahaska Coun- 
ty, 78 Iowa 396, 43 NW 264, 16 AmSR 
449, 6 LRA 545 

Mont. —Flaherty v. Butte Electric 


R. Co., 40 Mont. 454, 107 P 416, 135 
AmSR 630. 
N. J.—Newman v. Phillipsburg 


Horse-Car R. Co., 52 N. J. Li. 446, 19 
A 1102, 8 LRA 842, 
N. GL hatlives v. Hord, 174 N. C. 
607, 94 SH 426. 
Oh.—Bellefontaine, etc.” Ric ‘Corey 
Snyder, 18 Oh. St. 399, 98 AmD 175. 
Tenn. —Whirley v. Whiteman, 1 
Head 610. 
{al The rule eriticized.—(1) ‘In 


this case in Wendell it is evident that 
the rule of law enunciated by it is 
RSPAS ERE Be NEMS HIN NWI eS PNP RNS Boe EY 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dictions wherein it was formerly followed." 
rule has no application to children unattended by 
a parent or other person charged with their care 
and having capacity to exercise some care for their 
It has been held, however, that the 
negligence of the parent is imputed to the child, 
even though the child is old enough to exercise 
some care ‘for his own safety, if, at the time of the 
injury, the parent accompanied the child and di- 


own safety.72 


rected the child’s movements.73 


not preclude recovery where, notwithstanding the 
parent permitted the child to be exposed to dan- 


founded in the theory that the cus- 
todian of the infant is the agent of 
the infant; but this is a mere as- 
Sumption ‘without legal basis, for 
Such custodian is the agent, not of 
the infant, but of the law. If such 
Supposed agency existed, it would 
embrace many interests of the infant, 
and could not be confined to the sin- 
gle instance where an injury is in- 
flicted by the co-operativé tort of the 
gZuardian. And yet it seems certain 
that such custodian cannot surrender 
or impair a single right of any kind 
that is vested in the child, nor im- 
pose any legal burthen upon it. Ifa 
mother traveling with her child in 
her arms should agree with a railway 
company, that in case of an accident 
to such infant by reason of the joint 
negligence of herself and the com- 
pany the latter should not be liable 
to a suit by the child, such an en- 
gagement would be plainly invalid 
on two grounds—first, the contract 
would be contra bonos mores, and, 
second, because the mother was not 
the agent of the child authorized to 
enter into the agreement. Neverthe- 
less, the position has been deemed 
defensible that the same evil conse- 
quences to the infant will follow 
from the negligence of the mother in 
the absence of such supposed con- 
tract, as would have resulted if such 
contract should have been made and 
should have been held valid.’?’ New- 
man v. Phillipsburg Horse-Car R. Co., 
52 N. J. L. 446, 448, 19 A 1102, 8 LRA 
842. (2) The rule that an adult can- 
not recover for injuries caused by 
negligence, where he is chargeable 
with negligence contributing to the 
injury, is founded upon reasons 
which are wholly inapplicable to the 
case of an infant. These reasons are: 
First, the mutuality of the wrong, 
entitling each party alike, where both 
are injured, to his action against the 
other, if it entitles either; second, the 
impolicy of allowing a party to re- 
cover for his own wrong; and third, 
the policy of making the personal in- 
terests of parties dependent upon 
their own prudence and care. All 
these are wanting in the case of an 
infant. plaintiff. No action can be 
maintained against him for the neg- 
ligence of his parent, or custodian; 
and it is difficult to perceive what 
principle of public policy is to be 
subserved, or how it can be recon- 
ciled with justice to the infant, to 
make his personal rights dependent 
upon the good or bad conduct of 
others. Bellefontaine, etc., R. Co, v. 
Snyder, 18 Oh. St. 399, 98’ AmD 175. 
(3) “This decision is no less opposed 
to the current of authority upon the 
point, than to every principle of rea- 
Son and justice. It is, literally, to 
visit the transgression of the parent 
upon the child.” Whirley v. White- 
man, 1 Head (Tenn.) 610.. (4) “It 
appears to us to be unjust and con- 
trary to reason to hold that the ir- 
responsible child should be responsi- 
ble for the wrongful acts of his par- 
ents or others who may have him in 
charge. He is incapable by himself 
of committing any act of negligence, 
and cannot authorize another to com- 
mit one; therefore it seems unreason- 
able to require him or his estate to 
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The 


[§ 578] 


The rule does 


suffer loss because of the neglect or 
unauthorized acts of his parents.” 
Wymore vy. Mahaska County, 78 Iowa 
396, 399, 43 NW 264, 16 AmSR 449, 
6 LRA 545. (5) “It seems repulsive 
ts our sense of justice, that because 
the parent is negligent of his child, 
others may with impunity, be equally 
negligent of its helplessness, and 
equally indifferent to its necessities.” 
Government St. R. Co. v. Hanlon, 53 
Ala. 70, 82. 

71. Zarzana v. Neve Drug Co., 180 
Cal. 32, 179 P 203, 15 ALR 401 [overr 
Daly v. Hinz, 113 Cal. 366, 45 P 693; 
and Meeks v. Southern Pac. R. Co., 
52 Cal. 602]; Evansville v, Senhenn, 
151 Ind. 42, 47 NE 634, 51 NE 88, 68 
AmSR 218, 41 LRA 728 [overr Hath- 
away v. Toledo, etc., 
25; Lafayette, etc. 4 
man, 28 Ind. 287, 92 AmD. 318]. 

[a] Reasons for repudiating doc- 
trine in California.—‘‘We have but 
little difficulty and less hesitation in 
here and now refusing to recognize 
the doctrine as having any applica- 
tion to cases of the character under 
consideration here when we stop to 
consider that the doctrine found no 
sanction in the common law, was 
originally conceived in the sin of a 
far-fetched fiction, and wormed its 
way into the law of a few jurisdic- 
tions through the medium of a dic- 
tum declared in the case of Hartfield 
v. Roper, 21 Wend, (N. Y.) 615, 34 
AmD 2738, and thereafter blindly fol- 
lowed despite the fact that it has 
never, so far aS we are aware, been 
decisively accepted by any court of 
last resort where its soundness was 
squarely challenged, and when chal- 
lenged, it has been judicially anathe- 
matized by the ‘overwhelming weight 
of authority as well as of argument’ 
as an obsolete and exploded legal 
heresy which was ever contrary to 
humanitarian and common-sense con- 
ceptions of the justice of rules which 
should be employed in the adjudica- 
tion of the relative and immediate 
rights and wrongs of individuals.” 
Zarzana v. Neve Drug Co., 180 Cal. 
32, 86, 179 P 203, 15 ALR 401. 

72. Day v. Cunningham, 125 Me. 
328, Hes Ml 855, 47 ALR 1229; Miller 
Vv. Flash Chemical Co., 230 Mass. 419, 
119 NE 702; McDermott y. Boston Bl. 
R. Co., 184 "Mass. 126, 68 NE 34, 100 
AmSR 548; Foley v. New York Cent., 
etc.) R. Co., 497 J Ne -¥ i480, 90 NE 
1116, ig AnnCas 631; Lafferty Vv. 
Third Ave. R. Co., 85 App, Div. 592, 
83 NYS 405 [aff 176 N. Y. 594, 68 NE 


1118]. 
73. Kyne v. Wilmington, etc., R, 
@o!,{13! Del. U85), 14° 1A 49.22), Dayicve 


Cunningham, 125 Me. 328, 133 A 855, 
47 ALR 1229; Morrison v. Erie R. Co., 
56 -N. Yi. 302. 

74, Chicago West Div. R. Co. v. 
Ryan, 131 Ill. 474, 23 NE 385; Ohio, 
etc., Co. v. Stratton, 78 Ill. 88; 
United R., etc., Co. v. Carneal, 110 
Md. 211, 72 A 771; Baltimore City 
Pass. R. Co. vy. McDonnell, 43 Md. 
5384; McMahon v. Northern Cent. R. 
Co., "39 Md. 438; Czezewzka v. Benton- 
Bellefontaine . Co.,. 121 Mo. 201, 25 
SW 911; Cadmus vy. St. Louis Bridge, 
etc., Co., 15 Mo. A. 86; Kenyon v. New 
York Cent. ete., R. Co., 5 Hun 479 
[aff 76 N. ¥. 607 mem]. 


[45 C.J.] 1025 


ger of injury, defendant failed to exercise ordinary 
care to avoid the injury after becoming aware of 
the child’s peril,’* or where the conduct of the child 
was such as would not be considered negligent had 
his movements been directed by an adult person of 
ordinary prudence.*® 

5. Agent or Other Representative—a. 
Master and Servant. 
negligence of a servant acting as such within the 
scope of his employment which concurs with the 
negligence of a third person and contributes to cause 
injury to his master is imputed to the master.7* As 


It is a universal rule that the 


Last clear chance 
supra §§ 539-545. 

75. O’Brien v. McGlinchy, 68 Me. 
552; Sullivan vy. Chadwick, 236 Mass. 
130, 127 NE 632; Miller v. Flash Chem- 
ical Cox 30) Mass. 419, 119 NE 702; 


doctrine. see 


| McNeil vy. Boston Ice Co., 173 Mass. 


570, 54 NE 257; Wiswell v. Doyle, 160 
Mass. 42 PES NE 107, 39 AmSR 451; 
Collins vy. South Boston ReCos 143 
Mass. 301, 7 NE 856, 56 AmR 675; 
Lynch y. Smith, 104 Mass, 52,6 AmR 
188; Serano v. New York Cent. R. 
Co., 188 N. Y. 156, 80 NE 1025, 117 
AmSR 833; McGarry v. Loomis, 63 
Ny CY 104, 20 AmR 510; Ihl v. Forty- 
Seconda St: etc., R. Co., AGING ie o lei 
(6 OGootss 450: McMahon v. New York, 
Soy oe ys 642; Cavaliere v, Brooklyn 
@itya Ro ieo.: "216 App. Div. 764, 214 
NYS 7638 [foll Cavaliere v, Brooklyn 
City. RR. Co., 216 App. Div. 764, 244 
NYS 764]; Regan Vv. International Re 
Co., 205 App. Div. 425, 199 NYS 601; 
Smith v. City Realty Cos gd App. 
Div. 441, 79 NYS 1116; Lannen v. 
Albany Gas Light Co., 46 Barb. 264 
[aff 44 N. Y. 459]; Lamb v. Ferrell; 
125 Mise. 148, 209 NYS 3165! Huer- 
zeler v. Central Cross Town R. Coz, 1 
Misc. 136, 20 NYS 676 [aff 139 N. ne 
490, 34 NE 1101]. 

[a] Tllustrations.—(1) Although a 
child’s mother was negligent in leav- 
ing her, with her sister, in an un- 
fenced lot fronting a public street, 
she would be entitled to recover for 
an injury received when she went 
into the street, due to defendant's 
negligence, if she did nothing which 
would be deemed dangerous or eare- 
less if her movements had been di- 
rected by a reasonably prudent adult. 
McNeil v. Boston Ice Co., 173 Mass. 
570, 54 NE 257. (2), The fact’ that 
the parents of a child three and one 
half years old negligently allowed it 
to be in the street does not affect the 
right of recovery in an action by the 
child to recover against one whose 
teamster has negligently run over it 
while it was exercising for its safety 
the care which the law would require 
of persons generally. O'Brien v. Mc- 
Glinchy, 68 Me. 552. 

76. S.—The Livingstone, 104 
Fed. 918 [rev on other grounds 113 
Fed. 879, 51 CCA 560]. 

Ark.—Pine Bluff Water, etc., Co. v. 
Schneider, 62 Ark, 109, 34 SW 547, 33 


LRA 366. 
Del.—Weldon v. People’s R. Co., 
ete., . BR. 


Reaper? 65 A 589. 
C.—Bernhardt v. City, 

Gen 49 App. 265, 263 Fed. 1009. 

Ga.—Read v. City, ete,,. R.. Co., 115 
Ga, 366, 41 SE 629; Sims v. Macon, 
ete., R. Co., 28 Ga. 93; Lytle v. Han- 
cock County, 19 Ga. A. 1938, 91 SE 219. 

Ill.—Kennedy vy. Alton, ete., Tract. 
Co., 180 Ill. A. 146; picbwig v. Peoria 
Re Coyeco0 ail wA, 300 

Ind.—Louisville, etc., Rev Coney. 
Stommel, 126 Ind. 35, 25 NE 863; Chi- 
cago, ete, R. Co. v. Van Stone, 68 
Ind. A, 47, 119 NE 874; Potter v. Ft. 
Wayne, etc., Tract. Co., 43 Ind. A. 427, 
87 NE 694. 

Iowa.—Young v. Madison County, 
137 Iowa 515, 115 NW 23. 

Ky.—Louisville v. Bott, 151 Ky. 
578, 152 SW 529; Cahill v, Cincinnati, 
etc., R. Co., 92 Ky. 345, 18 SW 2, 13 
KyL 714, 
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it has been sometimes expressed, 
sumes the risk of the negligence of the employee.*7-7° 
And this rule is carried to the extent that knowl- 
edge of danger on the part of the servant is also 
The mere existence of, 
the relation of master and servant is not enough 
to impute the negligence of the servant to the in- 
In order to impute the negligent 
acts or omissions of a servant to his master, they 
must have occurred while the servant was acting 
as the servant of the master,®! and within the scope 
On the other hand, unless the 
relation of master and servant exists between the [§ 


imputed to the master.’ 


jured master.®° 


of his employment.** 


Me.—Dansky v. Kotimaki, 125 Me, 
72, 130 A 871. 
Mass.—Yarnold v. Bowers, 186 


Mass. 396, 71 NE 799. 

Minn.—Molden y. Minneapolis, etc., 
R. Co., 160 Minn. 471, 200 NW 740; 
Kokesh y. Price, 136 Minn. 804, 161 
NW 715, 23 ALR 643; La Riviere v. 
Pemberton, 46 Minn, 5, 48 NW 406. 

Mo.—Moon v. St. Louis Transit 
Co., 237 Mo. 425, 141 SW 870, AnnCas 
1913A 183; Markowitz v. Metropoli- 
tan St. R. Co., 186 Mo. 350, 85 SW 
351, 69 LRA 389; Wallen v. Missis- 
sippi River, ete., R. Co., (A.) 267 SW 
12. 

N. Y.—Wood vy. Coney Island, etc., 
ie Cor Len. App.) Div, .200,.-b)7), NYS 
703; Reed v. Metropolitan St. R. Co., 
58 App. Div. 87, 68 NYS 539; Smith 
v. New York Cent., etc., R. Co., 4 App. 
Div. 493, 38 NYS 666, 39 NYS 1119; 
Van Lien,v. Scoville Mfg. Co., 4 Daly 
554, 14 AbbPrNS 74. 

Or.—Hawley v. Sumpter R. Co., 49 
Or. 509, 90 P 1106, 12 LRANS 526. 

Pa.—Zandras_ v. Moffett, 286 Pa. 
AT aebloiay we Slt AT? UA LEY 699: Hepps 
Vv. Bessemer, etc, R. Co., 284 Pa, 479, 
131° A 279; McLaughlin v. Pittsburgh 
EUIO OL aO2 Ia. eae Oh, AS EO: cone 
Vv. Philadelphia Rapid Transit Co; 

Pa. Dist. 565, 

Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 32, 47 ALR 3238. 

Tex.—Hines vy. Welch, (Civ, A.) 229 
Sw 681. 

Wash.—Cole v. Washington Water 
Power Co., 119 Wash. 29, 204 P 1060. 

Ont.—Dixon y. Grand Trunk R. Co., 
47 Ont. L. 115, 51 DomLR 576, 29 Can 
RCas 1. 

{a] Tlustrations. — (1) Where 
plaintiff sues to recover for injury 
to his team and wagon, the negli- 
gence of the driver, plaintiff's serv- 
ant, is the negligence of plaintiff. 
Kennedy v. Alton, ete., Tract. Co., 
‘180 Ill. A. 146. (2) In an action to 
recover for damage to a steam en- 
gine which broke through a bridge 
’ while being pulled across by plain- 
tiff’s servant, if the latter as a rea- 
Sonably prudent person should have 
discovered the defect before going on 
the bridge, his negligence is the neg- 
ligence of plaintiff, and he may not 
recover. Young v. Madison County, 
137 Iowa 515, 115 NW 23. (38) An 
employee, engaged with reference to 
the care or management of any prop- 
erty threatened with destruction by 
fire set by sparks from a locomotive, 
must make reasonable effort to avert 
the injury, and the neglect of the em- 
ployee is the neglect of the owner 
' precluding a recovery. Hawley v. 
Sumpter R. Co., 49 Or. 509, 90 P 1108, 
12 LRANS 526. 


77-78. Page v. Hodge, 63 N. H. 60, 
4 A 805 
79. Olson v. Schultz, 67 Minn. 494, 


70 NW 779, 64 AmSR 4387, 36 LRA 
790; Koslovki v. International Heater 
Co., 75 App. Div. 60, 77 NYS 794 [aff 
178 N. Y. 6381 mem, 71 NE 1132 mem]. 


80. See cases infra note 81. 

81. Dorchester County v. Wright, 
138 Md. 577, 114 A 578; Molden v. 
Minneapolis, ete,, R. Co., 167 Minn. 
132, 208 NW 541; Lloyd v. Northern 
Pacer RR: Cot; 107 Wash: 57; 138i P29, 
6 ALR 307. 


NEGLIGENCE 


the master as- 


interest.8? 


82. Ark.—St. Louis, etc., R. Co. v. 
Hecht, 38 Ark. 357 

Iowa.—Hamilton  v. Sprague, 202 
Iowa 47, 209 NW 446. 

La.—Haas v. Hines, 150 La, 599, 91 


S 58. 
N. C.—Kearney v. Seaboard Air 
Line R&Con 1VUWN.. C2617) 98 SE 7a03 


N. D.—Forzen v. Hurd, 20 N. D. 42, 
126 NW 224, 
Pa.—Faust v. Philadelphia, etc., R. 
Co., 191 Pa. 420, 43 A 329. 
Tex.—San Antonio, etce., R. Co. v. 
Belt, (Civ. A.) 46 SW 374. 
Where a 
without authority of his 


[a] TDlustrations.—(1) 
servant, 
master, takes the children of his 
master in a wagon in which he de- 
livers his master’s goods, and the 
children are killed by an accident at 
a railroad erossing through the negli- 
gence of the railroad company and 
the contributory negligence of the 
servant, such contributory negli- 
gence does not bar recovery by the 
master against~ the railroad com- 
pany for such negligence. Faust 
v. Philadelphia, ete., R. Co., 191 Pa. 
420, 48 A 329, (2) Contributory neg- 
ligence of an owner >of cotton in 
spreading out the cotton on a gin 
house platform near a railroad is not 
imputable to the owner of the gin 
house, destroyed by fire set by sparks 
from a locomotive, although the for- 
mer had charge thereof as agent of 
the latter, where, in spreading out 
the cotton, he was not acting as such 
owner’s agent, or even with his ac- 
quiescence, but solely in his indi- 
vidual interest. Haas v. Hines, 150 
La. 599,'91 S58: 

83. Cal.—Rosenbloom y. Southern 
Pae. Co., 59 Cal. A. 102, 210 P 53. 

Ind.—White Sewing Mach. Co. v. 
Richter, 2 Ind, A. 331, 28 NE 446. 

Md.—Consolidated Gas Co. v. Getty, 
96 Md. 683, 54 A 660, 94 AmSR 6038. 

Minn.—HEHrickson v, Great Northern 
R. Co., 117 Minn. 348, 1835 NW 1129, 
39 LRANS 237, AnnCas1913D 763. 

N. Y.—Fero v. Buffalo, etc., R. Co., 
22 N. Y. 209, 78 AmD 178; Schermer- 
horn y. Metropolitan Gas Light Co., 
5 Daly 144. 

Oh.—Norwood v. Hauk, 19 Oh. Cir. 
Ct. 656, 10 Oh. Cir, Dec. 826. 

Eng.—Burrows v. Mare Gas, 
Cos sky Reb bixch.? 6%, 

[a] Thus, where the husband of a 
woman employed to care for a child 
was not the agent or servant of the 
child’s mother, his negligence in the 
operation of an automobile in which 
the child was riding could not be im- 
puted to the mother. Rosenbloom v. 
nouener Pac. Co., 69 Cal, A. 102, 210 
P 53. 

[b] Negligence of a policeman, 
called by a neighbor to discover a 
gas leak, in presenting a lighted can- 
dle at a cellar opening of vacant ad- 
joining premises, is not imputable to 
the owner of the vacant house. Con- 
solidated Gas Co. v. Getty, 96 Md. 
683, 54 A 660, 94 AmSR 603. 

{[c] Firemen of a city fire depart- 
ment are not the agents of one whose 
property they attempt to save, and 
their negligence in extinguishing the 
fire does not avail one who negli- 
gently cuts off the water supply and 
causes destruction of the property. 


etc., 
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parties, the negligent acts or omissions of one which 
concur with the negligence of a third person to 
cause injury to another will not be imputed to the 
latter merely because the former was acting in his 


Negligence of master. The negligence of the mas- 
ter will not be imputed to a servant so as to prevent 
recovery’ by the latter for injuries sustained by 
reason of the negligence of a third person.** 
will knowledge of danger on the part of the master 
be imputed to his servant,®> although there is some 
authority to the contrary.*® 
579] b. Custodian of Child and Parent. Where 


Nor 


Hrickson vy. Great Northern R. Co., 
117 Minn. 348, 1835 NW 1129, 39 
LRANS 237, AnnCas1913D 763. 

84. Ill.—Siegel vy. Norton, 209 Ill. 
201, 70 NE 636. 

Ind.—Dean v. Cleveland, etc., R. 
Co., 65 Ind. A. 225, 115 NE 92. 

La.—Peterson v. New Orleans R., 
ete., Co., 142 La. 835, 77 S 647. 

Mass.—Leahy v. New York Stand- 
ard Oil Co., 224 Mass. 352, 112 NE 950. 

Mich.—Robertson v. United Fuel, 
etc., Co., 218 Mich. 271, 187 NW 300; 
Philip v. Heraty, 1435 Mich. 446, 97 
NW 968, 100 NW 186. 

Minn.—Sylvester v. St. Paul City 
R. Co., 153 Minn. 516, 191 NW 46. ’ 

Miss.—Gulf, ete., R. Co. v. Barnes, 
94 Miss, 484, 48 S 823. 

N. Y.-—American Casualty Co. v. A. 
L. Swett Electric Light, etc., Co., 230, 
Ni Ye 199;7 129 (NEB. 653; Doctorofé v. 
Metropolitan St. RB, Co., 55 Mise. 216, 
105 NYS 229. 

N. C.—Williams y. Atlantic Coast’ 
Line R. Co., 190 N. C. 366, 129 SE 816. 

Tex.—Snyder Ice, etc., Co. v. Bow- 
ron,.-(Civ. A.) 156 (SW 550; Brush, 
Electric Light, ete., Co. v. Lefevre, | 
(Civ. A.) 55 SW 396; Galveston, ete.,, 
Rei Comm. Garteiser, 9 Tex. Civ. <A. 
456, 29 SW 9389; Garteiser v. Galves- 
ton;» etej: i vCon2iclex. CivecAG 22305) 
21 SW 6381. 

127 


Wash.—Neagle  v. 
Wash. 528, 221 P 588. 

[a] Dlustrations.—(1) In an ac- 
tion for the death of a servant, who 
came ‘in contact with an _ electric. 
wire above a village street. while 
stationed near the top of a boom of; 
a steam shovel, negligence of the 
master in failing to remove the boom 
before moving along the street was 
not to be charged against decedent in 
an action against the power company 
maintaining the wire. American Cas- 
ualty Co. v. A. L. Swett Electric; 
Light, etc., Co., 230 N. Y..199, 129. NE 
653. (2) Negligence of a garage 
owner in letting water into gasoline 
which defendant oil company had 
negligently let escape into and re-| 
main in a garage cellar will not be 
imputed to an employee of the garage! 
owner injured by a resulting explo- 
sion. Leahy v. New York Standard 
Oil Co., 224 Mass. 352, 112 NE 950., 
(8) If defendant railroad’s negligence 
prevents it from recovering for dam- 
age caused by a collision, it does not 
affect the right of defendant’s fire- 
man and the widow of defendant’s en- 
gineer, who were involved in the col- 
lision, to recover from the other 
company. Gulf, etc., R. Co. v. Barnes, 
94 Miss. 484, 48 S 823. (4) Although 
it may have been the duty of a mill 
company to warn its employees as to 
the danger of passing between cars 
being switched on its tracks by a 
railroad, its failure to do so would 
not excuse negligence of the railroad. 


Tacoma, 


{ 


Dean v. Cleveland, ete., R. Co., 
Ind. A. 225, 115 NE 92. 
85. Martin v. Algona, 40 Iowa 


390; St. Louis Expanded Metal Fire- 
proofing Co. v. Dawson, 30 Tex. Civ. 
A. 261, 70 SW 450; Garteiser v. Gal- 
veston, ete; aR Co., 2 Tex. Civ. A. 
230, 21 SW 681. 

86. Bowser v. Toledo, 12 Oh. Cir. 
Ct. 631, 5. Oh. Cir. Dec. 672. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a child sustains injury as the result of the concur- 
rent negligence of a third person and one in whose 
charge he has been placed by a parent, the negli- 
gence of the custodian is imputed to the parent.8* 
But where the relation of master and servant or 
principal and agent with respect to the care, cus- 
tody, and control of the child does not exist be- 
tween the parent and the custodian, the negligence 
of the latter is not imputed to the parent.88 But it 
has been held that negligence of the custodian will 
be imputed to the parent only who intrusted the 
child to such custodian and not to the other.®® 
contributory negligence of one parent in caring for 
a child is imputed to the other where the former is 
the agent of the latter in the care, custody, and 
control of the child, but not where, by statute, 
neither parent. is the agent of the other in the care 


and custody of their children.®+ 


[§ 580] c. Custodian of Infirm Person. 
one by reason of his infirmities places himself in 
the care of another, the negligence of such other 


87. Cal.—Rosenbloom v. Southern 
Pac Co. Y bo Calera’ 102 2104P 53: 

Ill.—Toledo, ete., R. Co. v. Miller, 
76 Ill. 278; Edwards v. Negley, 193 
Ill. A. 426; Cauley v. East St. Louis 
PACCEIIG. oS ty he CON oor aie A 151 
Chicago, rete., “R:Co.. vi Des Lauriers, 
40 Ill. A. 654. 

Ky.—Schlenks v. Central Pass. R. 
Co., 23 SW 589, 15 KyL 409. 

N. Y.—wWilliams  v. Gardiner, 58 
Hun 508, 12 NYS 612. 

Oh.—Bellefontaine R. Cos :*Viz 
der, 24 Oh. St. 670. 

Pa.—Gress v. Philadelphia, etc., R. 
Co., 228 Pa. 482, 77 A 810, 32 LRANS 
409, 21 AnnCas 142. 

' §. C.—Berger v. Charleston Cons. 
pete: Cox 

Wis.—Kuchler v. Milwaukee Hlec- 
tric, R., ete,, Co. 157 - Wis..°107,. 146 
NW 1133, AnnCas1916A 891. 

[a] Dlustrations.—(1) Where the 
parents of a minor child allowed him 
to go driving with his grandfather, 
the contributory negligence of the 
grandfather in attempting to drive 
in front of a rapidly approaching 
ear, which struck the vehicle and 
killed the child, must, in an action by 
the parents for the wrongful death, 
be imputed to them. Kuchler v. Mil- 
waukee Electric R., etc., Co., 157 
Wis. 107, 146 NW 1133, AnnCas1916A 
891. (2) Where a parent commits a 
child six years old to its sister, four- 
teen years old, and the child is killed 
through the negligence of the sister, 
the latter’s negligence must be im- 
puted to the parent. Gress v. Phila- 
aélphia,. etc:, R, “Co.,° 228 Pa. 482, 77 
A. 810, 32 LRANS 409, 21 AnnCas 142. 

Parent’s responsibility for acts of 
child as servant see Master and 
Servant § 1446 et seq. 

88. Union Tract. Co. v. Gaunt, 193 
Ind. 109, 135 NE 486, 28 ALR 649; 
Williams v. Missouri Pac. R. Co., 155 
La. 349, 99 S 286; Reynolds y. Kin- 
yon, (Mo.) 222 Sw 476. 

[a] Dlustration.—Where a seven- 
year-old girl following a visitor to a 
store across defendant’s railroad 
track was killed by a train, the neg- 
ligence, if any, of the visitor in per- 
mitting the girl to go on the track 
would not bar recovery by the girl’s 
father, who knew nothing of her ab- 
sence, and had not placed her in 
charge of the visitor. Williams v. 
Missouri Pac. R. Co., 155 La, 349, 99 
S 286. 

[b] Negligence of driver of school 
wagon.—The negligence of the driver 
of a wagon furnished by the town- 
ship trustees to transport children to 
school, under a_ statute requiring 
trustees to furnish a wagon, result- 
ing in the death of a child, could not 
be imputed to the parent, who, while 
having the right to avail himself of 
the agency, had no right vO control 


Sny- 


93 S. C. 372, 76 SE 1096. 


NEGLIGENCE 


The 


will be imputed to him.°? 
infirm person at the time of the injury is in the com- 
pany of persons not his servants or employees and 
who did not owe him any duty does not make their 
negligence imputable to him.?® 

[§ 581] d. Bailor and Bailee.% 
dictions it has been held that, where the negligence 
of a, bailee concurred with that of a third person in 
causing injury to the subject of the bailment, such 
negligence, by reason of the existence of the rela- 
tion of bailee and bailor, is imputed to the bailor.®° 
Subsequent decisions in the same jurisdictions have 
not always followed the doctrine of the earlier 
cases,9® and the weight of authority now supports 
the view that the neghgence of the bailee is not 
imputed to the bailor where the latter does not have 
control, or the right and duty to exercise control, 


[45 C.J.] 1027 


But the fact that an 


In some juris- 


of the conduct of the bailee, with respect to the 


Where 
thing bailed.®” 
bailor has such 


or regulate it. Union Tract. Co. v. 
Gaunt, 193 Ind. 109, 135 NE 486, 23 
ALR 649. 

s9. Atlanta; ete., Air-Line R. Co. 
v. Gravitt, 93 Ga. 369, 20 SE 550, 44 
AmSR 145, 26 LRA. 553; Western, 
éte:; Re Co. v. Reed, 35 Ga. A. 538, 
1384 SHE 134. 

90. Keena v. United R. Cos., 57 
Cal. A. 124,'207 P 35; Atlanta, etc., 
Air-Line R. Co. v. Gravitt, 93 Ga. 
369, 20 SE 550, 44 AmSR 145, 26 
LRA 553. 

Agency of wife for husband gener- 
ally see Husband and Wife 30 C. J. 

612 


ps 5 

Contributory negligence of hus- 
band or wife imputed to the other 
generally see supra § 575. 

Custody and control of children as 
petween husband and wife generally 
ER TE: and Child [29 Cyc 1588 et 
seq]. f 

91. Macdonald v. O’Reilly, 45 Or. 
589, 78) Bs'753. 

92. 
ler, 66 Oh. St. 326, 64 NE 130; John- 
son v. Gulf, ete., R. Co., 2 Tex. Civ. 
A. 139, 21 SW 274. 

{a] Tllustration.—Where a person 
was killed while in a wagon crossing 
a railroad track, negligence on the 
part of the driver of the wagon is 
imputable to deceased, who was 
blind, and unable to take care of 
himself, and who, of his own volition, 
confided himself to the care of such 
driver, his father. Johnson v. Gulf, 


Ct, oa. COs, 2 ex 9 Civ CASAL S 9.0 21 
SW 274. 
93. Glidden v. Reading, 38 Vt. 52, 


88 AmD 639. 

94. Contributory Bre tepnes as a 
defense in action by 
Bailee against third person see Bail- 


ments § 179. 
meray against bailee see Bailments 
6 
95. Ark.—Duggins vy. Watson, 15 


Ark. 118, 60 AmD 560. 


Ind.— Grand Rapids, ete., R. Co. v. 
Resur, 186 Ind. 568, 117 NE 259; 
Welty v. Indianapolis, ete., R. Co., 


105 Ind. 55, 4 NE 410. 
Me.—Moore y. Stetson, 96 Me. 197, 
52) A’ 767. 
Miss.—Illinois Cent. R. Co. 
Sims, 77 Miss: 325, 27 S 527, 49 LRA 


322. 

Ore tee v. Reasor, 9 Oh. 
St. 4 

Pa.—Forks Tp. v. King, 84 Pa. 230. 

Tex.—Texas, etc., R. Co. v. Tanker- 
sley, 63 Tex. 57; Munster v. Hexter, 
(Civ. A.) 295 SW 245. 

[a] ZTlustration.—The owner of a 
horse who lends it to another who, 
becoming drunk, rides it for eight 
hundred feet upon a railroad track, 
and it is scared by an approaching 
train, and, running into a trestle, is 
killed, cannot recover, the borrower 


New York, etc., R. Co. v. Kist- | 


acts or omissions which caused the injury to the 


The rule is otherwise where the 
control, or the right and duty to’ 


being the oOwner’s agent, and it 
makes no difference that the com- 
pany had no fences, or cattle guards 
at the point where the horse en- 
tered upon the track. Welty v. In- 


dianapolis, etce., R. Co., 105 Ind. 55, 
4 NE 410. 

96. Missouri Pac. R. Co. v. Boyce, 
168. Ark. 440, 270 SW 519; Gfell v. 
Jefferson Hardware Co., ai Oy. Ge As 
214; Gibson v. Bessemer, etc., R. Co., 


226 Pa. 198, 75 A 194, 27 LRANS 689, 
18 AnnCas 535. 

‘97. U. S.—Sea Ins. Co. v. Vicks- 
burg, ete., .R.-Co.,,.159 Fed; €676,.86 
CCA 544, 17 LRANS 925. 

Ala.—Bradley v. Ashworth, 211 
Ala. 395, 100 S 663; Davis v. Morgan 
County, 209 Ala. 343, 96 S 473; Mor- 
gan County v. Payne, 207 Ala. 674, 
93 S 628, 30 ALR 1243. 

Ark.— Missouri PacansReeiCote ave 
Boyce, 168 Ark. 440, 270 SW 519. 

Conn.—Currie v. Consolidated R. 
Cot) 8t.Conn. 383, 71:A.356. 

Del.—Tobin v. Syfrit, 32 Del. 274, 
122 A 244. 

Ill.—Goldsmith v. Chicajzo, ete. R. 
Co., 176° Ill. A. 336; Henderson) v. 
Chicago R. Cos., 170 Th Ag 616; Kel- 
lar v. Shippee, 45 Ill. A. 377. 

Kan.—Bower v. Union Pac. R. Co., 
106 Kan. 404, 188 P 420. 

Mo.—Guthrie v. Missouri Pac. R. 
Co., (A.)/ 1279 SW -210;. Drake v. 
Rowan, 216 Mo. A. 6638, 272 SW 101; 
Stoeckle v. St. Louis, ete., R. Co., 214 
Mo. A. 124, 258 SW 58; Norton v. 
Hines, 211. Mo. A.-438, 245 SW 346; 
Campbell v. Chicago, ete., R. Co., 211 
Mo. A. 331, 245 SW 58; Spelman vy. 
Delano, 177 Mo. A. 28, 163 SW 300. 

Mont.—Lacey v. Great Northern 
R. Co., 70: Mont. 346, 225. P 808, 38 
on Eat 

H.—Cain v. Wickens, 81 N. H. 
99, tae A 800, 30 ALR 1246; Kimball 
v. American Express Co., 76 N. H. 81, 
79 A 492. 

N. J.—New York, ete, R. Co. v. 
New Jersey Electric R. Co., 60 N. J. 
L. 338, 38 A 828 [aff 61 N. J. Li 287, 
41 A 1116, 43 LRA 849]. 

N. Y.—Rockland Lake Trap Rock 
Co. v. Lehigh Valley R. Co., 115 App. 
Div. 628, 101 NYS 222; Fischer v. 
International R. Co., 112 Misc. 212, 
182 NYS 313. 

Oh.—Gfell v. 
Gow 8h OuCo:A. 

Pa.—HEline v. wvearees Maryland R. 
Co., 262 Pa. 33, 104 A 857; Gibson v. 
Bessemer, etc., R. Co., 226 Pa. 198, 
75°A 194, 27 LRANS 689, 18 AnnCas 
535 [aff 87 Pa. Super. 70]; United 
Motor Finance Co. v. Quaker City 
Cab Co., 82 Pa. Super. 272. 

Tenn.—Hunt-Berlin Coal Co. v. 
McDonald Coal Co., 148 "Tenn. 507, 
256 SW 248. 

Vt.—Aldrich v. Boston, ete., R. Co., 
91 Vt. 379, 100 A 765. 
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exercise such control.% 


the owner.*? 
Unauthorized user. 


sions which contributed to the 


relationship exists.® 


[§ 583] 


Wash.—Lloyd v. Northern Pac. R. 
Cor 107 swash. oi 13817 P 29,6 
307. 

Wis.—Calumet Auto Co. v. Diny, 
190 Wis. 84, 208 NW 927. 

Eng. —wWellwood v. King [1921] 2 
Ir. 274. 

“The weight of authority seems to 
be clearly in favor of the rule that 
in a case where the circumstances 
show that the relation between the 
owner of the property and the one 
in possession of it at the time of its 
destruction is simply that of bailor 
and bailee, and does not involve any 
element of partnership, principal and 
agent, or master and servant existing 
between them, then the contributory 
negligence of the bailee is not im- 
putable to the bailor in an action by 
the bailor against a third party for 
negligently destroying the bailor’s 
property.” Spelman v. Delano, 177 
Mo. A. 28, 42, 168 SW 300. 

{a] Dlustrations.—(1) Where the 
owner of a livery stable lets out a 
horse and buggy, and the horse is 
killed at a grade crossing by the 
joint negligence of the bailee and 
the railroad company, the negligence 
of the bailee is not to be imputed 
to the owner of the horse, so as to 
prevent him from recovering from 
the railroad company. Gibson vy. 
Bessemer, etc., R. Co., 226 Pa. 198, 75 
A 194, 27 LRANS 689, 18 AnnCas 
536. ‘Paff 37--Pal Super, 70]. <(2) 
Where an express company, having 
contracted to transport horses, vol- 
untarily assumed care of them while 
the car in which they were loaded 
was being repaired, and sent them 
to the barn of R, where they were 
exposed and injured, R was an in- 
dependent contractor, and his knowl- 
edge concerning their care was not 
the knowledge of plaintiffs. Kim- 
ball v. American Express Co., 76 
W. H. 81, 79 A 492. (3) In an ac- 
tion for the destruction of personal 
property struck by defendant’s en- 
gine, the negligence of a teamster, an 
independent contractor engaged in 
hauling the property, is not charge- 
able against plaintiff with whom he 
is under contract. Goldsmith v. Chi- 
cago, ete; Re .Co:,. 176 T1).2A.- 386, 

[b] Negligence of a common 
carrier is not imputable to the ship- 
per so as to prevent him from recov- 
ering damages from another carrier 
or third person, through whose neg- 
ligence, with that of the first car- 
rier, the goods have been injured. 
Bower v. Union Pac. R. Co., 106 Kan. 
404, 188 P 420. 

{c] Buyer under a _ conditional 
sale.—Contributory negligence of the 
buyer under conditional sale in in- 
jury of the article by a third person 
is not imputed to the seller. Lacey 
v. Great Northern R. Co., 70 Mont. 
346, 225 P 808, 38 ALR 1331 


Thus, where the relation 
existing between the owner of goods and a earrier 
is that of master and servant or principal and 
agent, the negligence of the carrier is imputed to 


Negligence of an unauthor- 
ized user of property is not imputed to the owner.* 

[§ 582] 6. Landlord and Tenant. 
of a tenant which concurs with that of a third 
person to cause injury to the leased property is 
not imputed to the landlord who neither exercised, 
nor had the right to exercise, control of the con- 
duet of the tenant with respect to the acts or omis- 
injury.? 
the negligence of the landlord which coneurs with 
the negligence of a third person to cause injury to 
a tenant imputed to the tenant, merely because such 


7. Vendor and Purchaser. 


NEGLIGENCE 


The negligence 


Nor is 


The relation 


98. Arctic F. Ins. Co. v.Austin, 69 


ALRI|N. Y. 470, 25 AmR 221. 


99. McCarthy v. Louisville, etc., R. 
Co., 102 Ala. 198, 14 S 370, 48 AmSR 
29; Arctic F. Ins. Co. v. Austin, 69 
N.Y. 470, 25 AmR 221. 

1, Niagara iB, Ins. Co. v. Nathan, 
178 NYS 450. 

[a] Pilastentiee. Winere a third 
person, not connected with a garage 
or the owner of a car kept in such 
garage, took such car with intent 
to assist another person in obtaining 
a doctor for one who was critically 
ill, and there was a collision between 
the car taken and defendant’s car, and 
the drivers of both cars were negli- 
gent, the owner of the car taken'from 
the garage was entitled to recover 
damages from defendant, not being 
responsible for the consequences of 
the interloper’s acts. Niagara F. Ins. 
Co. v. Nathan, 178 NYS 450. 

2. Higgins v. Los Angeles Gas, 
ete.-Co.,. 159) Cali i65L, 125° Pi3ts, 34 
LRANS 717; Boehm vy. Bethlehem, 4 
Pa. Super. 385. 

8. Contos v. Jamison, 81 S. C. 488, 
62 SE 867, 19 LRANS 498. 

[a] Tllustration—The negligence 
of a lessor will not preclude recov- 
ery by his lessee in possession of a 
building against an adjoining pro- 
prietor whose negligent excavating 
caused the wall of the building to 
fall. Contos v. Jamison, 81 S. C. 488, 
62 SE 867, 19 LRANS 498. 

4 Mooney v. Beattie, 180 Mass. 
451, 62. NE 725, 70 LRA 831; Rich- 
mond v. Gallego Mills Co., 102 Va. 
165, 45 SE 877. 

[a] Dlustration.—A city is not re- 
lieved from liability for damage to 
property caused by the collapse of.a 
sewer which it was the city’s duty 
to maintain by showing that a for- 
mer owner of the property alleged 
to have been damaged would be 
estopped to claim such damages, or 
was guilty of contributory negligénce 
in causing the collapse of the culvert, 
in the absence of proof of a cove- 
nant in the chain of title making such 
estoppel or contributory negligence 
run with the land. Richmond v. Gal- 
lego Mills Co., 102 Va. 165, 45 SE 877. 

6. S.—Trauffler v. Detroit, etc., 
Nav. Co., 181 Fed. 256; Chicago, etc., 
R. Co. v. Chambers, 68 Fed. 148, 15 
CCA 327. Contra Stevenson v. Chi- 
cago, etc, R. Co., 18 Fed. 493; 5 Me- 
Crary 634. 

Ala.—Birmingham R., etc., Co. v. 

Baker, 132 Ala. 507, 31 S 618; Elyton 
porter ‘Co. Vv. Mingea, 89 Ala. 521, 7S 

Cal.—Bryant v. Pacific 
R. Co., 174 Cal. 737, 164 P 385 

Ill-Nonn v. Chicago City RR. + Go,, 
232 Ill. 378, 83 NE 924, 122 AmSR 
114; St. Louis Nat. Stock Mards! ovis 
Godfrey, 138 Ill. 288, 65 NE 90; Chi- 
cago, etc., R. Co. v. Harrington, 192 


Electric 


[§§ 581-584 


of vendor and purchaser is not such that negligence 
of the former will be imputed to the latter.* 

[§ 584] 8. Coemployees or Fellow Servants. Neg- 
ligence on the part of one person is not imputed 
to another merely because they are engaged in the 
service of a common employer;°> but the negligence 
of one servant which concurs with the neghgence 
of a third person to cause injurv to another engaged 
in the service of the same master is imputed to the 
injured servant where both are charged with the 
performance of a common duty and the injured serv- 
ant has control, or the right to exercise control, of | 
the conduct of the other with respect to the acts 
or omissions which contributed to cause the injury.® 
Such negligence is not so imputed where the duties 
which each servant has to perform for the common 
master are wholly distinct, and they are severally 
engaged in the performance of such duties,’ nor is 
it so imputed, although they are both engaged in 


Ill. 9, 61 NE 622; Chicago, ete. R. 
Co. v. Vipond, 112 "Tl. A. 558 [aft 212 
Ill. 199, 72 NE 22]. Contra Chicago, 
ete., R. Co. v. McKittrick, 78 Ill. 619. 

Ind.—Abbitt v. Lake Erie, etc., R. 


Co., 40 NE 40; Southern Indiana R. 
See v. Davis, 32 Ind. A. 569, 69 NE 
Iowa.—Stoker v. Tri-City R.~Co., 
182 Iowa 1090, 165 NW 30, LRA 
1918F 515. . x 
Ky.—Kentucky, ete. Bridge, etc., 


Co. v. Sydnor, 119 Ky. 18, 82 SW 989, 
26 KyL 951, 68 LRA 183; Paducah 
Tract. Co. v. Sine, 111. SW .356, 33 


KyL 792. 
Mass.—Donoghue v. Holyoke St. 
R. Co.,. 246 Mass. 485, 141 NE 278; 


Poor v. Sears, 154 Mass. 539, 28 NE 
1046, 26 AmSR 272. 
Mo.—Ratliff v. Mexico Power Co., 
1a 203 SW 282. 
Y.—Anastasio v. Hedges, 207 
ok Div. 406, 202 NYS 109; Cooper Vv. 
New York, etc., R. Co., 84 App.. Div. 
42, 82 NYS 98 [rev on other grounds 
180 N. Y. 12, 72 NE 518]; McCormack 
v. Nassau Electric R. Co., 18 App. 
Div. 333, 46 NYS 230; Perry v. Lan- 


sing, 17 Hun 34. 

Pa.—Siever v. ae rsparen, ete.n Re 
Go. 2625Pas 1.097 Aedals 

Tex.—Ft. Worth, etc., Ke Coney = 
Mackney, 83 Tex. 410, 18 SW 949; 


St. Louis Southwestern R. Co. v. 
Sener 34 Tex. Civ. A. 219, 78 SW 

Wis.—Wood v. General R. Signal 
Co., 161 Wis. 71, 151 NW 269. 

6. Ala.—Alabama Great Southern 
Ne ie v. Hanbury, 161 Ala. 358, 49 

Kan.—Kirkland v. Atchison, ete., R. 
Co., 104 Kan. 388, 179 P 362 

Ky. —Louisville v. Bott, Ld, Kys 
578, 152 SW 529. 

Ma. —Crystal v. Baltimore, ete, R. 
Co., 150 Md. 256, 132 A. 629. 

Mo.—Minster v. Citizens’ R. Co., 53 
Mo. A. 276. 

N. Y.—Seaman vy. Koehler, 122 N. 
Y. 646 mem, 25 NE 353; Klinezyk v. 
Lehigh Valley Roo, 152 App. Div. 
270, 186 NYS 696; Schron vy. Staten 
Island Blectric R. Co., 16 App. Div. 
111,.45 NYS 124, 

Wash. — Martin v. Puget Sound 
Longs R. Co., 186 Wash. 663, 241 P 

[a] Mlustration.—The negligence 
of an engineer in failing to observe 
a statutory requirement with refer- 
ence to causing a train to be stopped 
within a certain distance of a cross- 
ing is imputed to the conductor where 
the engineer and conductor are 
jointly in charge and control of the 
train, and are both charged with the 
statutory duty. Alabama Great 
Southern R. Co. v. Hanbury, 161 Ala. 
358, 49 S 467. 

7. Ala.—Norwood Transp. iCor Vv. 
Crossett, 207 Ala. 222, 92 S 46 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 584-586] 


the performance of a common work, if the injured 
servant does not have control, or the right to exer- 
cise control, of the conduct of the other with respect 
to the acts or omissions which contributed to cause 
the injury. . Where by agreement, 
lation of principal and agent between two em- 
ployees, it became the duty of one of them to look 
out for and give notice of danger to the other, 
the negligence of the former will be imputed to 


the latter.? 


[§ 585] 9. Endangered Person and Rescuer.'° 
Where a person is injured in rescuing or attempt- 


Cal.—Hubbard v. San Diego Elec- 
tric R. Co., 255 P 508; Moreno v. Los 
Angeles Transfer Co., 44 Cal. A. 551, 
186 P 800. : 

Colo.—Denver Tramway Co. v. Or- 
bach, 64 Colo. 511, 172 P 1068. 

Ill_—Ford v. Hine Bros. Co., 237 
Ill. 463, 86 NE 1051; St. Louis Nat. 
Stock Yards v. Godfrey, 198 Ill. 288, 
65 NE 90; McCrotty v. Baltimore, etc., 
Southwestern R. Co., 229 Ill. A. 117; 
Brown v. Chieago City R. Co., 153 
Ill, A. 242; Central Illinois Constr. 
Co. v. Lloyd, 134 Ill. A. 494; Wabash 
RCo! Vaebarrett, £0721 "Al 315. 

Ind.—Southern Indiana R. Co. vy. 
Davis, 32 Ind. A. 569. 69 NE 550. 

Iowa.—Grace v. Minneapolis, ete., 
R. Co., 153 Iowa 418, 133 NW 672; 
McBride v. Des Moines City R. Co., 
134 Iowa 398, 109 NW 618. 

Ky.—Louisville v. Heitkemper, 169 
Ky. 167, 183 SW 465; Paducah Tract. 
Co. v. Sine, 111 SW 356, 33 KyL-792. 

Md.—Earp v. Phelps, 120 Md. 282, 
87 A 806. 

Mich.—Grand Rapids v. Crocker, 
219 Mich. 178, 189 NW 221; McKer- 
nan v. Detroit Citizens’ St. R. Co., 138 
Mich. 519, 101;NW 812, 68 LRA 347. 

Mo.—Simpson v. Wells, 292 Mo. 
301, 237 SW 520; Rowe v. St. Louis 
United R. Co., 211 Mo. A. 526, 247 
SW 443; Baxter v. St. Louis Transit 
Co., 103 Mo. A. 597, 78 SW 70. 

N. J.—Brockstedt v. Meltzer, 111 A 


812. 

Y. ¥.—Seaman v. Koehler, 122 N. 
Y. 646, 25 NE 353; Geary v. Metro- 
politan St. R. Co., 84 App. Div. 514, 
S2eIN YS LOL6: [afer 177s N.Y. 535, 769. 
NE 1123]; Hobson v. New York Con- 
densed Milk Co., 25 App. Div. 111, 49 
NYS 209; Harper v. Delaware, etc., 
R. Co., 22 App. Div. 273, 47 NYS 933; 
Bailey v. Jourdan, 18 App. Div. 387, 
46 NYS 299; Galligan v. Metropolitan 
Stn. Co.,-30. Mise, 37, 67° NMS 180) 
Le Blanc v. Interurban St. R. Co., 88 
NYS 150; Waters v. Metropolitan St. 
RAtCo:85-3N LS E20; 

On.*— _ Cineinnmatiy Dract....Co. .\v. 
Wynne, 25 Oh. Cir. Ct. N. S. 49; Smith 
v. Newark Ice, etc., Co., 8 OhS&CP 
283. 

Okl.—Oklahoma R. Co. v. Thomas, 
63 Okl. 219, 164 P 120, LRA1917E 
405. 

Pa.—Siever v. Pittsburgh, etc., R. 
Gone: Paul, Six Ac Ue: 

Tex.—J. Rosenbaum Grain Co. v. 
Mitchell, (Civ. A.) 142 SW 121 [writ 
of error den 105 Tex. 160, 145 SW 
L188]: Houston, (City._Str tR.aCo. liv. 
Richart, (Civ. A.) 27 SW 918. 

Wash.—Cathey v. Seattle Electric 
Co., 58 Wash. 176, 108 P 443. 

Wis.—Wood v. General R. Signal 
Co., 161 Wis. 71, 151 NW_ 269; Som- 
merfeld v. Chicago, etc., R. Co., 155 
Wis. 102, 143 NW 1032; Landry v. 
Great Northern R. Co., 152 Wis. 379, 
140 NW_75. 

[a] MTlustrations.—(1) The neg- 
lect of the persons in charge of an 
engine to ring a bell or sound a 
whistle at a railroad crossing is not 
imputable to the conductor in charge 
of the train to which such engine is 
attached. Central Illinois Constr. Co. 
v. Lloyd, 134 Ill. A. 494. (2) Where 
plaintiff and his helper went to a 
switch track leading to defendant’s 
elevator to repair cars thereon, and, 
while plaintiff was under one of the 


NEGLIGENCE 


the rescuer.!4 
creating the re- 
eral. 
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ing to rescue another from a position of peril, the 
the negligence of the person endangered in placing 
himself in the position of peril is not imputed to 


. [§ 586] 10. Occupants of Vehicles'?-1+—a, In Gen- 
Where an occupant of a vehicle has control 
-of the vehicle or of the conduct of the operator 
thereof, contributory negligence of the operator is 
imputed to the occupant.'® 


But, as a general rule, 


negligence of the operator is not imputed to an occu- 


control.1® 


ears, the helper failed to perform his 
duty to warn plaintiff of the approach 
of other cars from the elevator, the 
helper’s negligence is not imputed to 
plaintiff so as to preclude his recoyv- 
ery for the actionable negligence of 
the elevator company. J. Rosenbaum 
Grain Co. vy. Mitchell, (Civ. A.) 142 
SW 121 [writ of error den 105 Tex. 
160, 145 SW 1188]. (3) The failure 
of a street car conductor to use due 
care at a railroad crossing in ascer- 
taining whether the track was clear 
does not necessarily relieve the rail- 
road company from liability for the 
death of a motorman, who relied upon 
the conductor’s assurance that the 
track was clear. Harper v. Delaware, 
étc., R. Co., 22 App. Div. 273, 47 NYS 
933; Siever v. Pittsburgh, etc.; R. Co., 
252 Pa. 1, 97 A 116. (4) Where the 
driver of a furniture van and his 
helper, who is injured in a collision 
with a street car, are merely fellow 
servants in the employ of the same 
master, but with distinct duties, the 
driver’s negligence is not imputable 
to the helper, so as to prevent his re- 
covery. Waters v. Metropolitan St. 
R. Co., 85 NYS 1120. 

S.) oSteeLouis?? etc. seRocCo-hw: aMe= 
Fall, 75 Ark. 30, 86 SW 824, 69 LRA 
217; Ratliff v. Mexico Power Co., 
(Mo. A.) 203 SW 232; Ebert v. Metro- 
politan St. R. Co., 174 Mo. A. 45, 160 
Sw 34. 

9. Abbitt v. Lake Erie, 
Co.,,150 Ind. 498, 50 NE 729. 

10. Exposure to danger in at- 
tempting to rescue another as con- 
tributory negligence generally see 
supra § 520. 

11. Cal.—Pierce v. United Gas, 
etc.. Co., 16. Cal 176) n1182P 700; 

Colo.—Walters v. Denver Cons. 
Blectric Light Co., 12 Colo. A. 145, 
54 P1950: 

N. Y.—Lang v. Interborough Rapid 
Transit Co., 76 Misc. 195, 1384 NYS 
627. 

N. C.—Norris’ v. Atlantic Coast 
Line R. Co., 152 N. C. 505, 67 SH 1017, 
27 LRANS 1069. / 

tn seo Ove: ave 
123, 


Oh.—Pittsburg, 
Lynch, 69 Oh. St. 68 NE 703, 
100 AmSR 658, 63 LRA 504. 

W. Va.—Bond v. Baltimore, etc., R. 
Co., 82 W. Va. 557, 96 SH 932, 5 ALR 
201. : 

{a] Dlustrations.—(1) The negli- 
gence of a child in getting caught in 
the door of a subway train is not im- 
putable to her mother, who was in- 
jured in endeavoring to release her. 
Lang v. Interborough Rapid Transit 
Co., 76 Misc. 195, 134 NYS 627. (2) 
The elder of two brothers, on being 
dared by his companions, pulled a 
loose guy wire into contact with an 
uninsulated electric wire, receiving 
a fatal shock. The younger brother, 
in his efforts to save the elder, was 
also killed. If the owner was negli- 
gent, the mere fact that the older 
brother’s negligence contributed 
would not bar recovery. Pierce v. 
United Gas, etc., Co., 161 Cal. 176, 118 
P7700; 

12-14. Duty of occupant to :ob- 
serve and avoid danger see ‘supra 

568. 

: Occupant of motor vehicle see Mo- 
tor Vehicles § 954 et seq. 

15. -U. -S:-—Atchison; etc., (R.-Co.-v. 
McNulty, 285 Fed. 97 [certiorari den 


ete., 


etc., 


pant who neither has nor assumes such a right of 


262 U. S. 746 mem, 43 SCt 521 mem, 
67 L. ed. 1212 mem]. 

Ill.—Kick v. Calumet, ete., R. Co., 
208 Ill, A. 325, 

La.—Bofill v. New Orleans R., etc., 
ree 135 La. 996, 66 S 339, LRA1915C 


S. C.—Langley v: Southern R. Co., 
113 S. C. 45, 101 SE 286. 
Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 32, 47 ALR 323. 
Alta.—Weaver v. Edmonton, [1923] 
aaron aa 388, [1923] 3 WestWkly 
a. 
Ont.—Gosnell v. Southwold, 16 
OntWN 266 [app allowed on other 
grounds 46 Ont. L. 265, 17 OntwWN 
136, 50 DomLR 176]. 
hee Motor Vehicles § 954 notes 
» 


ceased, a seventeen-year-old_ girl, 
drove her father’s automobile to a 
certain town, and on the return trip 
a girl friend who lived at the town 
drove the car, the inference was that 
the friend drove by permission of 
deceased, and her negligence, if any, 
at a railroad crossing was imputable 
to deceased, since deceased remained 
in charge of the car. McKerall v. 
St. Louis-San Francisco R. Co., (Mo. 
A.) 257 SW 166. (2) Where plain- 
tiff, who was driving a car owned 
by her father, as she frequently did, 
invited a young man acquaintance 
whom she met to ride, and permitted 
him to drive, while she sat beside 
him, his negligence in so driving was 
imputable to plaintiff, who at ‘all 
times had the right to control the 
movement of the car. Atchison, etc., 
R. Co. v. McNulty, 285 Fed. 97 [cer- 
tiorari den 262 U. S. 746 mem, 43 
SCt 521 mem, 67 L. ed. 1212 mem]. 


16. Ala.—Birmingham-Tuscaloosa 
R.,. ete:, Co. v.' Carpenter; 194 Ala, 
141, 69 S 626. 


Cal.—Fujise vy. Los Angeles R. Co., 
12 Cal. A. 207, 107 P 317. 

Ill.— Yeates v. Illinois Cent. R. Co., 
241 Til. 205, 89 NE 338. 

Md.—Baltimore v. State, 146 Md. 
440, 126 A 130. 

Mass.—Dumas vy. Ward, 251 Mass. 
497, 146 NE 709. 

Okl.—St. Louis, ete., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRAI917A 5438. 

Tex.—Northern Texas Tract, Co. v. 
Woodall, (Civ. A.) 294 SW 8738. 

Vt.—Bancroft v. Cote, 90 Vt. 358, 
98 A 915. 

Va.—Shiflett v. Virginia R., 
Co., 186 Va. 72, 116 SE 500. 

Wash.—Allen vy. Walla Walla Val- 
ley Ri. Coy 1 96[Wash ys, 3L65 er) iO: 

Alta.—Smith v. Canadian Nat. R. 
Co., 20 Alta. L. 81, [1924] 1 DomLR 
1140, 29 CanRCas 51, [1924] 1 West 
Wkly 527. , 

N. B.—Clarke vy. Gauvin, 50 N. B. 
94 = 


Ont.—Gosnell vy. Southwold, 16 Ont 
WN 266 [app allowed on ‘other 
grounds 46 Ont. L. 265, 17 OntWN 
136, 50 DomLR 176]. 

Sask.—Hunter v. Saskatoon, 12 
Sask. L. 354, 48 DomLR 68, [1919] 
2 WestWkly 872. 

See Motor Vehicles § 954 note 94. 

“The doctrine is well settled in 
this and most of the other states, as 
well as by the federal courts, that 
the contributory negligence of one in 
charge, or control of, a train, car, or 


ete, 
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[§ 587] b. Passengers for Hire. The great weight 
of authority is to the effect that, where the passen- 
ger does not have control of the conveyance or the 
person or persons in charge of its operation, the 
contributory negligence of those in charge thereof 


other vehicle, cannot be visited upon 
a@ person who is a passenger therein, 
whether for reward or not, unless the 
person so riding has charge or con- 
trol of the vehicle, or over the person 
driving or operating the same.” Bir- 
mingham-Tuscaloosa R., etc., Co. v. 
Carpenter, 194 Ala, 141, 144, 69 S 626. 

[a] “The basic thought upon 
which the doctrine or principle of 
tgnputed negligence rests is that the 
relationship of master and servant or 
principal and agent must exist be- 
tween the driver and the occupant 
at the time of the injury. In the 
absence of such a relationship, the 
negligence of the one will not be at- 
tributed to the other.” Allen v. 
Walla Walla Valley R. Co., 96 Wash. 
397, 401, 165 P 99. 

17. U. S.—LLittle v. Hackett, 116 
We S666 SCH 891) 29. Ls "ed.56525 
Missouri Pac. R. Co. v. Texas Pac. 
R. Co., 41 Fed, 316. - 

Ala.—Huntsville vy. Phillips, 191 
Ala. 524, 67 S 664. 

Cal.—Fujise v. Los Angeles R. Co., 
L2%Cal. A.) 207107 Pasits } 

D. C.—Baltimore, etc, R. Co. v. 
Adams, 10 App. 97. 

iil—Chicago Union Tract. Co. v. 
Leach, 215 Ill. 184, 74 NE 119. 

Ind.—Wabash R. Co. v. McNown, 
53 Ind. A. 116, 99 NE 126, 100 NE 
383; Frank Bird Transfer Co. v. Krug, 
30 Ind. A. 602, 65 NE 309. 

Iowa.—Larkin vy. Burlington, etc. 
R. Co., 85 Iowa 492, 52 NW 480. 

La.—Holzab v. New Orleans, etc., 
R. Co., 38 La. Ann. 185, 58 AmR 177. 

Me.—Barnes y. Rumford, 96 Me. 
815, 52 A 844. : 

Mass.—Randolph v. O’Riordon, 155 
Mass. 331, 29 NE 583. 

Minn.—Cotton v. Willmar, etc., R. 
Co., 99 Minn. 366, 109 NW 835, 116 
AmSR 422, 8 LRANS 643, 9 AnnCas 
935. 

Mo.—Sluder v. St. Louis Transit 
Goi 189 Mo. 107, 88 SW 648, 5 LRANS 
186. 


N. J.—New York, etc., R. Co. v. 
ute it 47 N. J. L. 161, 54 AmMR 


N. Y.—Lewis v. Long Island R. Co., 
162 N. Y. 52, 56 NE 548; McCullough 
v. Pennsylvania R. Co., 158 NYS 4. 

N. C.—Bradley v. Ohio River, etc., 
R. Co.,, 126° N. C. 735, 386 SH 181; 
Crampton v. Ivie, 124 N. C. 591, 32 
SE 968. 

Porto Rico.—Morales v. San Juan 
Light, ete., Co. 4 Porto Rico Fed. 
361. 


Va.—New York, etc. R. 
Cooper, 85 Va. 939, 9 SH 321. 

{a] Reason for rule.—‘‘The iden- 
tification of the passenger with the 
negligent driver or the owner, with- 
out his personal co-operation or en- 
couragement, is a gratuitous assump- 
tion. There is no such identity. The 
parties are not in the same position. 
The owner of a public conveyance is 
a carrier, and the driver or the per- 
son managing it is his servant. 
Neither of them is the servant of the 
passenger. and his asserted identity 
with them is contradicted by the 
daily experience of the world.” Lit- 
tle v. Hackett, 116 U. S. 366, 3765, 
6 SCt 391, 29. L. ed. 652. 

{b] Illustration—A city  negli- 
gently leaving unguarded at night a 
pile of rock in a street is liable for 
injuries fo a passenger of a hack 
driver in a collision between the 
hack and the rock. Huntsville v. 
Phillips, 191 Ala. 524, 67 S 664. ‘ 

_[c] Rule applied.—Plaintiff while 
riding as a passenger in a public car- 
riage driven by the owner thereof 
was thrown from the carriage and 
injured. The accident was due to a 


Co. VY. 


NEGLIGENCE 


defect in the highway. There was 
evidence that the driver of the car- 
riage knew of the defect in the high- 
way, and had not given notice of the 
defect to any officer of the town, as 
required by Rev. St. c 18 § 80., There 
was no claim that plaintiff had any 
notice of the defective condition of 
the highway prior to the accident. It 
was held that, while plaintiff was 
chargeable with the driver’s knowl- 
edge of the defect, she was not 
chargeable with his breach of duty in 
failing to give the statutory. notice 
of the defect. Barnes v. Rumford, 
96 Me. 315, 52 A 844, 

18. Ill.—Landon v. Chicago, 
Ri Co.5 92 :Tll. ‘A c216s 

Ind.—Frank Bird Transfer Co, v. 
Krug, 80 Ind. A. 602, 65 NE 309, 

Miss.—Gulf, ete., R. Co. v. Carlson, 
137 Miss. 613, 102 § 168, 


etc., 


Wash.—Field v. Spokane, etc, R. 
Co., 64 Wash. 445, 117 P 228. 
Eng.—Rigby v. Hewitt, 5 Exch. 


240, 155 Reprint 103; Mathews v. 
London St.. Tramways Co., 58 L. J. 
QBs 

[a] Rule applied.—In an action 
against a railroad company for in- 
juries to a stage coach passenger 
caused by the team becoming fright- 
ened by a train at a crossing, a 
charge that if the driver, by stop- 
ping, looking, and listening, could 
have heard the approach of the train, 
but did not do so, and his failure to 
stop, look, and listen caused the in- 
jury complained of, and that the 
omission of the company to signal the 
approach of the train was not the 
proximate cause of the injuries, and 
that the railroad company was not 
liable, unless the passenger could 
have taken steps to avoid the acci- 
dent, had the company given proper 
signals, was erroneous because im- 
puting to the passenger the negli- 
gence of the driver, and was not 
cured by the final clause. Field v. 
Spokane, ete., R. Co., 64 Wash. 445, 
117 P 228. 

19. Becke v, Missouri Pac. R. Co., 
102 Mo. 544, 13 SW 1053, 9 LRA 157; 
Field v. Spokane, etc., R. Co. 64 
Wash, 445, 117 P 228. 

20. Ark.—Little Rock, etc., R. Co. 
v. Harrell, 58 Ark. 454, 25 SW 117. . 

Ind.—Pittsburgh, ete, R. Co. v. 
Spencer, 98 Ind. 186. 

Kan.—Chicago, ete, R. Co. 
Groves, 56 Kan, 601, 44 P 628. 

Minn.—Flaherty v. Minneapolis, 
etc., R. Co., 39 Minn. 328, 40 NW 160, 
12 AmSR 654, 1 LRA 680. 

Miss.—Gulf, etc., R. Co. v. Barnes, 
94 Miss, 484, 48 S 823. 

N. Y.—Webster v. Hudson River 
R. Co., 38 N. Y. 260; Chapman v. New 
Haven R. Co., 19 N. Y. 341, 75 AmD 
344; Moore v. Coney Island, ete, R. 
Co., 183 App. Div. 396, 117 NYS 604; 
Colegrove v. New York, etc., R. Co., 
13 N. Y. Super. 382 [aff 20 N. Y. 492, 
75 AmD 418]. 

Pa.—Bunting v. Hogsett; 139 Pa. 
oe 21 A 31, 23 AmSR 192, 12 LRA 

{a] MTlustration.—That the colli- 
sion of a street car in which plaintiff 
was riding with defendant’s§ dirt 
train was caused by the concurring 
negligence of the street car employees 
and defendant’s employees would not 
relieve defendant from liability. 
Moore v. Coney Island, ete., R. Co., 
1338 App. Div. 396, 117 NYS 604. 

21. . S—Whelan v. New York, 
etc., R. Co., 88 Fed. 15. 


Ala.—Georgia Pac. R. Co. v. 
Hughes, 87 Ala. 610, 6 S 413. 
Ark.—Little Rock, ete, .R. Co; y 


Harrell, 58 Ark. 454, 25 SW 117. 
Colo.—Colorado, etc, R. Co. 


oo’ 
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will not be imputed to a passenger for hire riding 
in a public carriage,!7 omnibus,'® stage coach,*® 
steam railroad,”° street car,?! vessel,?? or other pub- 
lic or hired conveyance.?% 
instructions as to where he desires to be conveyed 


Giving directions and 


Western Light, etc., Co., 73 Colo. 107, 
214 PB. 3:0) : 

D. C.—Woodley v. Baltimore, ete., 
Ry 0.7 19°). Cob 426 

Mo.—Augustus v. Chicago, etc., R. 
Co, 153 Mo; «A. 572) 01349.Sw: 226 
Sg v. Lindell R, Co., 29 Mo, A. 


N. J.—Bennett v. New Jersey R. 
ete:, Co,” BOS INe rd. sd, 12255 18) Aaa 


N. Y.—Ward v. International R. 
Co., 206 N. Y. 83, 99 NE 262, AnnCas 
1914A 1170; Reid v. Long Island R. 
Co., 144 App. Div. 267,128 NYS 1074; 
McCallum v. Long Island R. Co., 38 
Hun 569. 


Oh.—Covington Transfer Co. v. 
Kelly, 36 Oh. St. 86. 
Pa.—Downey Vv. Philadelphia 


Tex.—Gulf, etc., R. Co. v. Pendry, 
“i Tex. 553, 29 SW 1038, 47 AmSR 


5. 

[a] Illustrations.—(1) The fact 
that a motorman in charge of a street 
car crossing a railroad track failed 
to exercise the proper degree of care 
for the protection of the passengers 
did not excuse the negligence of the 
operators of a train resulting in a 
collision between the car and the 
train causing injury to a passenger 


on the street car. Augustus v. 
Chicago, ete., R. Co., 158 Me. A, 572; 
134 SW 22. (2) In an action by a 


street car passenger against an auto- 
mobile company for injuries received 
in a collision between the street car 
and an,automobile, no negligence of 
the motorman or conductor of the car 
could defeat ‘plaintiff's recovery 
against the automobile company. 
Ward v. International R. Co., 206 N. 
eid fad 99 NE 262, AnnCasi914A 
22. Long Island R. Co. v. Darnell, 
221 Fed, 191, 136 CCA 1; Robinson v. 
Detroit, ete., Steam Nav. Co., 73 Fed. 
883, 20 CCA 86. . 
23. U. S.—Pennsylvania R. Co. v. 
Stegaman, 22 F. (2d) 69; Southern 


Pac. Co. v. Wright, 248 Fed, 261, 160 
CCA 839. 

Ala. — Birmingham-Tuscaloosa R., 
etc., Co. v. Carpenter, 194 Ala. 141, 
pode 

al.—F ujise v. Los Angeles R. Co., 
12 Cal. A. 207, 107 P 317. 

Fla.—Porter y. Jacksonville Elec- 
tric Co., 64 Fla. 409, 60 S 188. 

Ga.—Seaboard Air-Line R. Co. v. 
Barrow, 18 Ga. A. 261, 89 SE 383, 

Ill.— Chicago v. Bork, 128 Ill. A. 
357 [aff 227 Ill. 60, 81 NE 27}: 

Iowa.—Morris _v. La Bahn, 194 
Iowa 377, 189 NW 797. 

Ky.— Louisville, etc., Packet Co. 
v, Mulligan, 77 SW 704, 25 KyL 

La.—Roby v. Kansas City Southern 
R. Co., 130 La, 880, 58 S 696, 41 
LRANS 355. 

Mass.—Griffin vy. Hustis, 234 Mass. 
95, 125 NE 387. 

Mich.—Rogers v. Weber, 235 Mich. 
180, 209 NW 165; Galloway v. Detroit 
ees R. Co., 168 Mich. 343, 134 NW 

Minn. — Kalland yv. Brainerd, 141 
Minn. 119, 169 NW 475; Meyers v. 
Tri-State Auto. Co., 121 Minn. 68, 140 
NW 184, 44 LRANS 113. 

Mo.—Montague v. Missouri, etc., R. 
Co., 305 Mo. 269, 264 SW 813: State 
v. Trimble, 250 SW 3896; Farrar yw. 
Metropolitan St. R. Co., 249 Mo. 210, 
155 SW 439; Roy v. Kansas City, 204 
Mo, A. 332, 224 SW 132. 

N. Y:—Kellogg v. Long Island 
Church Charity Foundation, 203 N. 


v.' Y. 191, 96 NE 406, 38 LRANS 481, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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does not make a passenger chargeable with the con- 
tributory negligence of a driver of a hired vehicle.24 
To charge the passenger with the contributory neg- 
ligence of the driver, the passenger must have as- 
sumed direction and control of the vehicle or:of 
No recovery can be 
had, however, where the passenger was exercising | 
It was held in an early 


the conduct of the driver.25 


control over the driver.2® 
English case that the contributory 


carrier is imputed to a passenger for hire and bars 
recovery for injuries received by him, although he 


was personally free from fault.?? 


AnnCasi913A 883; Wegmann y. New 
York, 195 App. Div. 540, 186 NYS 
893; Wagner v. Third Ave. R. Co., 123 
Mise. 432, 204 NYS 843. 

Okl.—Midland Valley R. Co. v. 
Toomer, 62 Okl. 272, 162 P 1127, 
LRA1917D 344 (railroad motor car). 

Pa.—Wanner v. Philadelphia, etc., 
R. Co., 261 Pa. 273, 104 A 570; Don- 
nelly v. Philadelphia, ete., R. Co., 53 
53 Pa. Super. 78. 

Porto Rico.—Morales y. Central 
Vannina, 32 Porto Rico 188; Domin- 
guez v. Porto Rico R., etc., Co., 
Porto’ Rico 1034; Pla v. San Juan 
Light, ete., Co., 4 Porto Rico Fed. 
138. 

R. I.—Doyle v. United Electric R. 
Co., 124° A. 733. 

Tex.—Markham y. Houston Direct 
Nav.. Co., 73 Tex. 247, 11 SW _ 131; 
Dallas v. Maxwell, (Commn. A.) 248 
Sw 667; Chicago, etc.’ R. Co. “Vv. 
Wentzel, (Civ. A.) 214 SW 710. 

Vt.—Bancroft v. Cote, 90 Vt. 358, 
98 A 915; Wentworth v. Waterbury, 
90 Vt. 60, 96 A 334, . 


Wa.—_-New.. York, ete. OR. ‘Co. V. 
Cooper, 85 Va. 939, 9 SE 321. 
Ont.—Godfrey v. Cooper, 46 Ont, 


L. 565, 51 DomLR 455, 10 BRC 134. 

See Motor Vehicles § 955 notes 98, 
99, 1. 

[a] Rule applicable to either pub- 
lic or private hired conveyance.— 
“There is no distinction in principle 
whether the passenger be on a public 
conveyance like a railroad train, or 
on an omnibus, or be on a hack hired 
from a public stand in the street for 
a drive. Those on the hack do not 
become responsible for the negligence 
of the driver if they exercise no con- 
trol over him further than to indicate 
the route they wish to travel, or the 
places to which they wish to go. 
Fujise v. Los Angeles _R. Co., 12 
Cal, A. 207, 212,107 P 317: 

24, U. S.—Southern Pac. Co. Ne 
Wright, 248 Fed. 261, 160 CCA 339; 
Long Island R. Co. v. Darnell, 221 
Fed. 191, 1386 CCA 1. 

Cal.—Martin v. Southern Pac. Co., 
44 Cal. A. 3, 185 P 1030; Pujise ''v. 
Los Angeles R. Co., 12 Cal. A. 207, 
107 P 317. 

VTowine Moti Vv. tha: \ Balin, / 194 
Iowa 377, 189 NW 797. 

La.—Broussard y. Louisiana West- 
ern R. Co., 140 La. 517, 73 5 606. 

Mo.—Farrar v. Metropolitan St. R. 
Co., 249 Mo. 210, 155 SW 439. 

Pa.—Kerr v. Pennsylvania, etc., R. 
Go.,..58 Pa. Super. 

Porto Rico.—Morales v. Central 
Vannina, 32 Porto Rico 188; Dom- 
inguez v. Porto Rico R., etc., Co., 19 
Porto Rico 1034. 

See Motor Vehicles § 955 note 2. 

25. Morales v. San Juan Light, 
etc., Co., 4 Porto Rico Fed. 361. See 
Motor Vehicles § 955 note 3. 

26. Dryden v. Pennsylvania R. Co., 
211 Pa. 620, 61 A 249; Flood vy. Lon- 
don West, 28 Ont, A. 5380. 

27.. Thorogood v. Bryan, 8 C. B. 
115, 65 HCL 115, 187 Reprint 452. 

[a] Identification theory as_ basis 
of view.—(1) The decision in Thoro- 
good yv. Bryan, 8 B. C. 115, 65 ECL 
115, 137 Reprint 452 was put upon 
the ground that by selecting the con- 
veyance the passenger placed himself 
in the care of the owner and his 
Servants, and so far identified him- 
self -with them that, if any injury 


NEGLIGENCE 


negligence of a 


This decision, 


resulted to him, they must be so far 
regarded as his agents or servants 
as to charge him with their contribu- 
tory negligence. Noyes vy. Boscawen, 
64 N. H. 361, 364, 10 A 690, 10 AmSR 
410; Bennett v. New Jersey, R., ete., 
Cp.,' 86).N. J... Le 225,138) AmR, 4855 
New York, etc., R. Co. v. Cooper, 85 
Va, 939, 9 SE 321. (2) “The rule that 
the negligence of the driver or man- 
ager of a vehicle is to be treated as 
the negligence of a passenger, in an 
action by the passenger against a 
third party, is put upon the ground 
that the passenger in selecting the 
conveyance has placed himself in the 
care of the driver, and hence must be 
taken to be in the same position; 
and the driver, as to third persons 
is to be so far regarded as the agen 
or servant of the passenger as to 
make the latter chargeable with the 
driver’s negligence, 
entitled to recover, although he may 
have been free from fault himself.” 
Noyes v. Boscawen, supra. 
[b] Identification theory  criti- 
cized.—‘‘Such identification could re- 
Sult only in one way, that is, by con- 
sidering such driver the servant of 
the passenger. I can see no ground 
upon which such a relationship is to 
be founded. In a practical point of 
view, it certainly does not exist. The 
passenger has no control over the 
driver, or agent in charge of the 
vehicle. And it is this right to con- 
trol the conduct of the agent, which 
is the foundation of the doctrine that 
the master is to be affected by the 
acts of his servant. To hold that the 
conductor of a street car or of a 
railroad train is the agent of the 
numerous passengers who may chance 
to be in it would be a pure fiction. 
Im reality there is no such agency, 
and if we impute it, and correctly 
apply legal principles, the passenger, 
on the occurrence of an accident from 
the carelessness of the person in 
charge of the vehicle in which he is 
being conveyed, would be without 
any remedy. It is obvious, in a suit 
against the proprietor of the car in 
which he was a passenger, there 
could be no recovery if the driver or 
conductor of such car is to be re- 
garded as the servant of the pas- 
senger. And so on the same ground 
each passenger would be liable to 
every person injured by the careless- 
ness of such driver or conductor, be- 
cause, if the negligence of such agent 
is to be attributed to the passenger 
for one purpose, it would be entirely 
arbitrary to say that he is not to 
be affected by it for other purposes.” 
Bennett v. New Jersey R., etec., Co., 
36 N. J. L. 225, 227,'13' AmR 485, 
23. N. Y.—Brown v. New York 
Cent. R. Co., 31 Barb. 885 (the judg- 
ment in this case was affirmed on 
other grounds in 32 N. Y. 597, but the 
rule of the English cases is disap- 
proved); Mooney v Hudson River R. 
Co:, 28 N.: YY. Super. 548. 
Pa.—Carlisle v. ‘Brisbane, 113 Pa, 
544, 6 A 372, 57 AmR 483; Philadel- 
phia, ete., R. Co. v. Boyer, 97 Pa. 91 
[overr Dean v. Pennsylvania R. Co., 
129:\Pa)) 514,°.18 A718, 15. AmSR 
733, 6 LRA 1438]; Lockhart v. Lich- 
tenthaler, 46 Pa. 151 [overr Dean v. 
Pennsylvania R. Co., 129 Pa. 514, 18 
A 718, 15 AmSR 733, 6 LRA 1438]. 
Vt.---Carlisle v. Sheldon, 38 Vt. 440 


and hence «not: 
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although followed by a few English and early 
American decisions,?® was disapproved by the United 
States supreme court,?® and has been expressly over- 
ruled in England*®® and generally repudiated by the 
American courts.*4 

[§ 588] c. Occupants Engaged in Common or 
Joint Enterprise with Driver. 
of a conveyance is engaged in a common or joint 
enterprise with the operator and has an equal right 
to direct and control the operation of the vehicle, 
the contributory negligence of the operator is im- 
putable to the occupant.’? To constitute occupants 


Where an occupant 


[overr Wentworth 
Vite 60, 96 A 334]. 

Wis.—Prideaux y. Mineral Point, 
43 Wis. 513, 28 AmR_ 558 Loverr 
Reiter v. Grober, 173 Wis. 493, 181 
NW 739, 18 ALR 362]. 

Eng.—Armstrong = v. Lancashire, 
ete., R. Co, L...R. 10: Hxch, 47. 

29. Little v. Hackett, 116 U. S. 
366, 6 SCt 391, 29 L. ed. 652. 

30, The Bernina, 12 P. D. 58. 

31. Dean vy. Pennsylvania R. Co., 
129 Pa. 514, 18 A 718, 15 AmSR 733, 
6 LRA 143 [overr Philadelphia, etc., 
R, Co. v.-Boyer, 97 Pa. 91, and Lock- 
hart v. Lichtenthaler, 46 Pa, 151]; 
Knoxville R., ete., Co. v. Vangilder, 
132 Tenn. 487, 495, 178 SW 1117, LRA 
1916A 1111; Wentworth v. Water- 
bury, 90 Vt. 60, 96 A 334; New York, 
etc., R. Co. v. Cooper, 85 Va. 939, 9 
SE 321; Reiter v. Grober, 173 Wis. 
493,181 NW 739, 18 ALR 362 f[overr 
Prideaux vy, Mineral Point, 43 Wis. 
513, 28 AmR 558]. And gee eases 
supra notes 17-24. 

32. Cal.—Pope v. Halpern, 193 Cal, 
168, 223 P 470; > 
Soe ae v. Dobbins, 214 NW 


v. Waterbury, 90 


Ky.—Louisville, etc., R. Co. v. Arm- 
strong, 127 Ky. 367, 105 SW 473, 32 
KyL 252. 

N. D.—Christopherson v. Minneap- 


Oliss ete, “Re kon, 28y Nees lage) day 
NW 791, LRA1915A 761, AnnCas 
1916E 683. 


Or.—Robison vy. Oregon-Washing- 
aan Ry ete. Coie 90. Or: 490.760 2 

Pa.—Hoffman vy. Pittsburgh, ete., 
R. Co., 278 Pa. 246, 122 A 274; Dun- 
lap v. Philadelphia Rapid Transit 
Co., 248 Pa. 130, 98 A 873, 

S. D.—Van Horn v. Simpson, 35 S. 
D. 640, 153 NW 883. 

Utah.—Lawrence v. Denver, 
R, Co., 52 Utah 414, 174 P 817. 

Wash.—Yenor v. Spokane United 


etc., 


R. “Gos,” 148° Wash.) 641," 255° 2’ 9475 
Jensen y. Chicago, etc., R. Co., 138 
Wash. 208, 233 P 635; Hurley v. 


Spokane, 126 Wash. 213, 217 P 1004; 
Masterson vy. Leonard, 116 Wash. 551, 
200 P 320. 

7 See Motor Vehicles § 957 notes 14, 


5. 

[a] Dlustrations.—(1) Where the 
occupant and driver of an automobile 
were returning from a trip to see a 
piano that the latter was trying to 
sell the former, the negligence of the 
latter was imputable to the former, 
the trip being in furtherance of a 
common object, and the former being 
a joint adventurer and not a guest or 
invitee. Lawrence v. Denver, etc., R, 
Co., 62 Utah--414, 174 P 827.  ¢2) 
Where plaintiff, a boy twelve years 
old, in possession of his father’s bicy- 
cle, with the privilege of using it, 
sat on the cross-bar of the bicycle, 
which was steered by a companion 
while they were going for news- 
papers to be delivered on the com- 
panion’s route, with the understand- 
ing that plaintiff was to substitute 
in case of sickness, plaintiff was 
chargeable with the negligence of 
his companion while coasting down 
a hill in the path of defendant’s au- 
tomobile crossing the street. Master- 
son v. Leonard, 116 Wash. 551, 200 PB 
320. 

Husband and wife as joint adven- 
turers with rule see supra § 575. 
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of a conveyance joint adventurers, there must be 
not only joint interest in the objects and pur- 
poses of the enterprise, but also an equal right, 
express or implied, to direct and control the con- 
duet of each other in the operation of the convey- 
ance.** A mere guest or gratuitous passenger riding 
with the operator of a conveyance by invitation 
is not engaged in a common or joint enterprise 
with the operator,** and this is so notwithstanding 
the guest asks to be driven to a certain place,*® or 
common.*® 


both parties have certain plans in 


33. Cal.—Curran v. Earle C. An- 
thony, Inc., 77 Cal. A. 462, 247 P 236; 
Meyers v. Southern Pac. Co., 63 Cal. 
A. 164, 218 P 284. 

Ga.—-Fuller v. Mills, 86 Ga. A. 357, 
136 SE 807; Western, ete, R. Co. v. 
Reed, 35 Ga. A. 538, 134 SE 134, 
gh teas a Labatte v. Lavallee, 155 NE 
433. 

Nebr.—Kepler v. Chicago, etc., R. 
Co., 111 Nebr. 278, 196 NW 161. 

Porto Rico.—Principe v. American 
R. Co., 22, Porto Rico 282. 

Tex.—Northern Texas Tract. Co. 
v. Woodall, (Civ. A.) 294 SW 8738. 

Vt.—Landry v. Hubert, 100 Vt. 268, 
137 A 97. 

See Motor Vehicles § 959 note 16. 

{a] Tustrations.—(1) Two sales- 
men, one employed by a manufac- 
turer and one by a wholesaler, travel- 
ing together under an agreement 
between their employers whereby the 
manufacturer was to furnish the 
salesmen and the wholesaler to fur- 
nish the conveyance and driver to 
take the manufacturer’s salesman 
over the country, under which agree- 
ment the manufacturer’s salesman 
had no voice in determining where 
they should go, are not engaged in a 
joint enterprise. Director-Gen. of R. 
Cos. v. Pence, 135 Va. 329, 116 SE 351. 
(2) A boy accompanying another ina 
vehicle driven by the latter, when 
both are intoxicated and driving for 
pleasure, is a guest and not a party 
to a joint enterprise. Schwartz v. 


Johnson, 152 Tenn. 586, 280 SW 32, 
47 ALR 323. 
[b] Negligence of brother driving 


sister to town to enable sister to 
mail letters with which the brother 
was not concerned was not imputable 
to sister, since the sister was not 
upon a joint enterprise or matter of 
common concern with the brother. 
Kepler v. Chicago, ete., R. Co., 111 
Nebr. 273, 196 NW 161. 

84. Cal.—Parmenter y. McDougall, 
172 Cal. 306, 156 P 460; Meyers v. 
Southern Pac. Co., 63 Cal. A. 164, 218 
P 284. 

Ga.—Western, etc., R. Co. v. Reed, 
35 Ga. A, 538, 134 SH 134. 

Ill.— Chicago, ete., R. Co. v. 
don, 121 Tll. A. 440, 

Iowa.—Barrett v. Chicago, etc., R. 
Co., 190 Iowa 509, 175 NW 950, 180 
NW 670; Bridenstine v. Iowa City 
Electric R. Co., 181 Iowa 1124, 165 
NW 435; Lawrence v. Sioux City, 172 
Iowa 320, 154 NW 494. 

Md.—State v. Norfolk, ete., R. Co., 
151 Md. 679, 135 A 827; Baltimore v. 
State, 146 Md. 440, 126 A 130. 

Mass.—Stemler v. Cady, 246°’ Mass. 
384, 141 NE 109. 

Mich.—Hemington v. Hemington, 
221 Mich. 206, 190 NW 683. 

Minn.—Kokesh v. Price, 136 Minn. 
304, 161 NW 715, 23 ALR 643. 


Con- 


Mo.—Lawler v. Montgomery, (A.) 
217 SW 856. 

Nebr.—Kepler v. Chicago, ete., R. 
Co., 111 Nebr. 273, 196 NW 161. 

N. J.—Lange v. New York, etc., R. 
Co., 89 N. J. L. 604, 99 A 346. 

N. C.— Albritton Vv. ETI OLOOUN. (C. 


429, 130 SE 5. 

Oh.—Moore vy. Almendinger, 15 Oh, 
A. 503, 32 O. C. A. 299; Flandermyer 
Va Urbanowiltz,, 24),Oh..-Cir:, .Ct, AN. 3S. 
128 [aff 79 Oh. St. 450 mem, 87 NE 
1142 mem]. 
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veyances,°°-41 


Pas- 


Or.—Robinson y. Oregon-Washing- 
ton R., etc., Co., 90 Or. 490, 176 P 594. 

Pa.—HEline v. Western Maryland R. 
Co., 262 Pa. 33, 104 A 857. 

Tenn.—Hurt v. Yazoo, ete., R. Co., 
140 Tenn. 623, 205 SW 437, 

Tex.—Chicago, etc., R. Co. v. John- 
son, (Civ. A.) 224 SW 277. 

Vt.—Landry v. Hubert, 100 Vt. 268, 
137 A 97; Robinson v. Leonard, 100 
Watawy Ls 134 A 706; Ronan vy. nice 
Turnbull Co., 99 Vt. 280, 131 A 788. 

Va.—Virginian R. Co. v. Farr, 147 
Va. 217, 136 SE 668. 

Wash.—Yenor v, Spokane United 
R. Co,,) 143. Washs..541,) 255 P9475 
Nagel v. McDermott, 138 Wash. 536, 
244 P 977. 

See Motor Vehicles § 952 note 17. 

[a] Tlustrations.—(1) A woman 
riding in a conveyance belonging to 
a real estate firm for the purpose of 
inspecting a house which she con- 
templated buying is not chargeable, 
at least as against the employer of 
the driver, with the negligence of 
the driver on the theory that they 
were engaged in a joint enterprise. 
Wren v. Suburban Motor Transfer 
Co., (Mo. A.) 241 SW 464. (2) The 
negligence of a doctor in driving a 
conveyance could not be imputed to 
his partner, whom he assisted in an 
operation in the success of which 
both were interested, and carried as 
his guest to the patient’s residence. 
Hurt v. Yazoo, ete., R. Co., 140 Tenn. 
623, 205 SW 437. 

[b] A mother, who availed herself 
of an opportunity to ride to town 


with her son, behind his team of: 


horses, is not to be charged with the 
negligence of the son in driving. 
Bridenstine vy. Iowa City Electric R. 
Co., 181 Iowa 1124, 165 NW 435. 

[ec] Negligence of a brother driv- 
ing a buggy to town to enable his 
sister to take a train is not imputable 
to her, the brother not being under 
the sister’s control. Lawler v. Mont- 
gomery, (Mo. A.) 217 SW 856. 

{[d] Bicycle rider.— The  negli- 
gence of the operator of a bicycle is 
not imputable to the one riding with 
him on it. Nagel v. McDermott, 138 
Wash. 536, 244 P 977. 

5. Cram v. Des Moines, 185 Iowa 
1292, 172 NW 238; State v. Norfolk, 
ete.’ Re Co,, 151, Md; 679, 135 (Ay 827. 

36. Meyers v. Southern Pac. Co., 
63 Cal. A. 164. 170, 218 P 284: Fuller 
v. Mills, 36 Ga. A. 357, 186 SE 807. 
See Motor Vehicles § 957 note 21. 

“Joint enterprise is not indicated 
by the fact that the guest and the 
driver each sought the same destina- 
tion and by means of the same con- 
veyance. There must be more than 
such common desire and common 
method of transportation.” Meyers 
v, Southern Pac, Co., supra. 

37. Broussard v, Louisiana West- 
ern Ri Con P40) ua. so Liye 7 8uiS: 608% 
Kansas City, ete., R. Co. v. Durrett, 
(Tex. Civ. A.) 187 SW 427. 

38-41. Automobiles see Motor Ve- 
hicles § 956. 

42. See infra text and notes 50, 51. 

43. U. S.—Noble v. Chicago, etc., 
R. Co., 298 Fed. 381; The Lafayette, 
269 Fed. 917; Monongahela River 
Cons. Coal, ete., Co. v. Schinnerer, 
196 Fed. 375, 117% CCA, 193; Dale v: 
Denver City Tramway Co., 173 Fed. 
(8%, 9% CCAG511, 119 Annas 12233 


oe 
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sengers for hire are not joint adventurers with the 
operator of the hired vehicle.*’ 

[§ 589] d. Passengers or Guests in Private Con- 
While there is some authority to the 
contrary,?? the great weight of authority supports 
the doctrine that the contributory negligence of the 
driver of a private conveyance cannot be imputed 
to a mere guest or gratuitous passenger who neither 
has nor assumes the right to direct or control the 
conveyance or the conduct of the driver in its opera- 
tion*® so as to preclude recovery by such passenger 


Winona v. Botzet, 169 Fed. 321, 94 
CCA 563, 28 LRANS 204; Baltimore 
v. Maryland, 166 Fed. 641, 92 CCA 
335; Pyle v. Clark, 79 Fed. 744, 25 
CCA 190 [aff 75. Fed. 644]; Union 
Pac. R. Co. v. Lapsley, 51 Fed. 174, 
2 CCA 149, 16 LRA 800; Sheffield v. 
Central Union Tel. Co., 36 Fed. 164. 

Ala.—Crescent Motor Co. v. Stone, 
211 Ala, 516, 101 S 49; Alabama Pow- 
er Co. v. Pentecost, 210 Ala. 167, 97 
S 653; Birmingham R., etc., Co. v. 
Coli, 203 Ala. 644, 84 S 844; Birming- 
ham R., etc., Co. v. Barranco, 203 
Ala. 639, 84 S 839; Washington v. 
Birmingham Southern R. Co., 203 
Ala. 295, 82 S 545; Johnson v. Louis- 
ville, etc., R. Co., 203 Ala. 86, 82 S 
1vu0; Central of Georgia R. Co. v. 
Jones, 195 Ala. 378, 70 S 729; North 
Alabama Tract. Co. v. Thomas, 164 
Ala. 191, 51 S 418. 

Ark,—Itzkowitz v. Ruebel, 158 Ark. 
454, 250 SW 535; Carter v. Brown, 
136 Ark. 23, 206 SW 71; Hot Springs 
St. R. Co. v..Hildreth,.72 Ark. 572, 82 
SW 245. 

Cal.—Parmenter y. McDougall, 172 
Cal. 306, 156 P 460; Tousley v. Pacific 
Electric R. Co., 166 Cal. 457, 137 P 31; 
Thompson v. Los Angeles, etec., R. 
Co., 165 Cal. 748, 134 P 709; Dover v. 
Archambeault, 57 Cal. A. 659, 208 P 
178; Carpenter v. Atchison, etc., R. 
Co., 51 Cal. A. 60, 195 P 1073; De Soto 


v. Pacific Electric R. Co., 49 Cal. A. 
285, 193. iP. 2705. Stewart | vin San 
Joaquin Light, ete., Corp., 44 Cal. A. 


202, 186 P 160; Ilardi v. Central Cali- 
fornia Tract. Co., 36 Cal. A. 488, 172 
P 763; Lininger v. San Francisco, 
etc., R. Co.,°18 Cal A. 41d, 123-2235. 
Colo.—St. Mary’s Academy of Sis- 
ters of Loretto v. Solomon, 77 Colo. 
463, 238 P 22, 42 ALR 964 [foll St. 
Mary’s Academy of Sisters of Loretto 
v.. Solomon, 77 Colo. 474, 238 P 25}; 
Colorado Springs, etc., R. Co. v. 
Cohun, 66 Colo. 149, 180 P 307; Colo- 
rado, etc., R. Co. v. Thomas, 33 Colo. 
517, 81 P 801, 70 LRA 681, 3 AnnCas 
700; Denver City Tramway Co. v. 
Armstrong, 21 Colo. A. 640, 123 P 136. 
Del.—Igle v. People’s R. Co., 28 
Del. 376, 33 A 666; Ewans v. Wilming- 
ton City R. Co., 23 Del. 458, 80 A 
634; Campbell v. Walker, 25 Del. 41, 
78 A 601; Farley v. Wilmington, ete, 
Electric R. Co., 19 Del. 581, 52 A 543 
rn the Vv. Townsend, (Super. ) 130 
Dp, C.—Bernhardt v.. City, etec.,R. 
Co., 49 App. 265, 263 Fed. 1009; Burke 
Hy macos he, etce., R. Co., 48 App. 
Fla.—Porter v. Jacksonville Elec- 


tric Co., 64 Fla, 409, 60 9 188. 
Ga.—Roach_ v. Western, CLC varths 
Co., 93" Ga. 785, 21-2 SE G7; Metropoli- 


tan St. R. 
16 SE 118. 

Ill.—Grifenhan v. Chicago R. Cos., 
299 Ill. 590, 132 NE 790 [rev 220 Tl. 
A. 649]; Eckels v. Muttschall, 230 Tl. 
462, 82 NE 872; Christy v. Elliott, 
216° Til. 734, 474 NE 1035, 108 AmSR 
196, 1 LRANS 215, 3 AnnCas 487; 
Bolen y. Central Illinois Public Serv. 
Co., 237 Ill. A, 226; Pence v. Hines, 
Ot) Teas 584; Posch vy. Chicago R. 
Cos., 221 Ill. A. 941; Deheave v. Hines, 
BAG gees SAG ATS Carden vy. Chicago 
Rr COS 5.0 200 TU Ar 155; Vanek v. 
Chicago City R. Co., 210 Tl. A. 148; 
Ferry v. Waukegan, 205 Ill A. 1093 


Co. v. Powell, 89 Ga. 601, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for an injury caused by negligence of a third per- | son. 


Sutton v. Chicago, 195 Ill, A. 261; 
Graham v. Hagmann, 189 Ill. A. 631 
[afi 270) Tl. © 2525> 110°. NS 33374; 
Meek v. Chicago R. Cos., 183 Ill, A. 
256; Henderson vy. Chicago R. Cos., 
170 Ill, A. 616; Odett v. Chicago City 
R. Co., 166 Ill. A. 270; Hess vy. Hoyt, 
164 Ill. A. 539; Donnelly vy. Chicago 
City R. Co., 131 Til. A. 302; Illinois 
Southern R. Co. vy. Hamill, 128 Ill. 
A. 152 [aff 226 Ill. 88, 80 NE 745]; 
Chicago Union Tract, Co. v. Brody, 
We CAS ood: Buckler v. Newman, 
116 Ill. A. 546; West Chicago St. R. 
Co. yv. Dougherty, 110 Ill A. 204 
[aff 209 Ill. 241, 70 NE 586]; Chicago 
City R. Co. v. Wall, 93 Til. A. .411; 
West Chicago St. R. Co. v. Dedloff, 
92 Ill. A. 547; Carmi v. Ervin, 59 Ill. 
AGE555. 

Ind.—Indianapolis, ete., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334; 
Union Tract. Co. v. Haworth, 187 Ind. 
450, cit) ONE) 753) ° 119) ONE 869% 
Indiana Union Tract. Co. v. Love, 
180 Ind. 442,.99 NE 1005; Michigan 
City v. Boeckling, 122 Ind. 39, 23 NE 
518; Knightstown v. Musgrove, 116 
Ind. 121, 18 NE 452, 9 AmSR 827; 
Jasonville v. Griggs, 82 Ind. A. 104, 
144 NE 560; Wolf v. Vehling, 79 Ind. 
A. 221, 1837 NE 713; Indianapolis, etce., 
Tract. Co. v. Thompson, (A) 134 NE 
514; Gary v. Geisel, 59 Ind. A. 565, 
108 NE 876; Lake Hrie, etc., R. Co. v. 
Reed, 57 Ind, A. 65, 103 NE 127; 
Henry v. Epstein, 53 Ind. A. 265, 101 
NE 647; Cincinnati, etc., Electric St. 
R. Co. v. Cook, 44 Ind. A. 303, 88 NE 
76; Potter v. Ft. Wayne, etc., Tract. 
Co., 43 Ind, A. 427, 87 NE 694; Lake 
Shore, etc., R. Co. v. Boyts, 16 Ind. 
A. 640, 45 NE 812; Lake Shore, etce., 
R. Co. v. Boyts, (A.) 43 NE 667. 

Iowa.—Crowley v. Chicago, ete., R. 
Co., 213 NW 403; Johnson v. Des 
Moines City R. Co., 201 Iowa 1044, 
207 NW 984; O’Brien v. Chicago, etc., 
RR. Co., 202) .NW. 778: Borge’ vi- Des 
Moines City R. Co., 190 Iowa 909, 181 
NW 10; Roennau y. Whitson, 188 
Iowa 138, 175 NW 849; Willis v. 
Schertz, 188 Iowa 712, 175 NW 321; 
Nels v. Rider, 185 Iowa 781, 171 NW 
150; Lawrence” v: Sioux ‘City, 172 
Iowa 320, 154 NW 494; Nesbit v. 
Garner, 75 Iowa 314, 39 NW 516, 9 
AmSR 486, 1 LRA 152. Contra Slater 
v. Burlington, etc., R..Co., 71 Iowa 
209, 32 NW 264; Payne v. Chicago, 
ete., R. Co., 39 Iowa 523; Artz v. 
Chicago, etc., R. Co., 34 Iowa 153. 

Kan.—McRae v. Missouri Pac. R. 
Co.;) 116- Kan. 99; 225 P- 1032; Clark 
v. Missouri Pac. R. Co., 115 Kan. 823, 
224 P 920: Anthony v. Kiefner, 96 
Kan. 194, 150 P 524, LRA1915F 876, 
AnnCasi1916E 264; Corley y. Atchison, 
ete; RR. Co.=907Kan. -70,°133' P , 555, 
AnnCas1915B 764; Leavenworth v. 
Hatch, 57 Kan. 57, 45 P 65, 57 AmSR 
309. 

Ky.—Big Sandy, etc., R. Co. v. 
Keaton, 206 Ky. 156, 266 SW 1056; 
Veach v. Louisville, etc., R. Co., 190 
Ky. 678, 228 SW 35; Barnes v. HKastin, 
190 Ky. 392, 227 SW 578; Louisville, 
ete., R. Co. v. Staebler, 184 Ky. 730, 
212 SW 919; Coughlin v. Mark, 173 
Ky. 728, 191 SW 503; Paducah Tract. 
Co.. v. Walker, 169 Ky. 721, 185 SW 
119; Collins v. Standard Ace. Ins. Co., 
170 Ky. 27, 185 SW 112, AnnCas 
1917D 59; Beard v. Klusmeier, 158 
Ky. 153, 164 SW 319, 50 LRANS 1100, 
AnnCas1915D 342; Illinois Cent. R. 
Co. v. Wilkins, 149 Ky. 35, 147 SW 
759; Bevis v. Vanceburg Tel. Co., 121 
Ky. 177, 89 SW 126, 28 KyL «142; 
Cahill v. Cincinnati, etce., R. Co. 92 
Ky. 345, 18 SW 2, 13 KyL 714. 

La.—Young v. Luria, 154 La. 919, 
98 S 419; Daull v. New Orleans R., 
ete., Co., 147 La. 1012, 86 S 477; Luke 
v. Morgan’s Louisiana, ete, R., etc, 
Co., 147 La. 30, 84 S 483; Jacobs _ v. 
Jacobs, 141 La. 272, 74 S 992, LRA 
1917F 253; Southern Surety Co. v. 
Morgan’s ete., R., etc, Co. 6 La. A. 
575; Campbell v. Haas, 4 La. A. 435. 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871;, Danforth v. Emmons, 


NEGLIGENCE 


124 Me. 156, 126 A 821; Fernald v. 
French, 121 Me. 4, 115 A 420; Sykes 
v. Maine Cent. R. Co., 111 Me. 182, 
88 A 478; State v. Boston, etce., R. Co., 
80 Me. 430, 15 A 36. 

Md.—Baltimore, etc., R. Co. v. Tur- 
ner, 1386 A 609; Baltimore v. State, 
146 Md. 440, 126 A 130; Dorchester 
County v. Wright, 138 Md. 577, 114 
A 573; Chiswell v. Nichols, 137 Md. 
291, 112 A 363; McAdoo vy. State, 136 
Md. 452, 111 A 476; Washington, etce., 
R. Co. v. State, 136 Md. 103, 111 A 
164; Baltimore, etc., R. Co. v. State, 
133 Md. 219, 104 A 465; United R., 
etc., Co. v. Biedler, 98 Md. 564, 56 A 
813; Baltimore, etc., R. Co. y. State, 
79 Md. 335, 29 A 518, 47 AmSR 415; 


Philadelphia, etc., R. Co. v. Hoge- 
seo 66 Md. 149, 7 A 105, 59 AmD 


Mass.—Dumas v. Ward, 251 Mass. 
497, 146 NE 709; Fahy v. Director 


Gen. of R. Cos., 235 Mass. 510, 126 
NE 784; Bullard v. Boston El. R. 
Co., 226 Mass. 262, 115 NE 294; 


Davis v. Boston, etc., St. R. Co., 214 
Mass. 98, 100 NE 1032; Littlefield v. 
Gilman, 207 Mass. 539, 93 NE 809; 
Ingalls vy. Lexington, etc., R. Co., 
205 Mass. 738, 90 NE 1154;  Chad- 
bourne v. Springfield St. R. Co., 199 
Mass. 574, 85 NE 737; Shultz v. Old 
Colony St. R. Co., 193 Mass. 309, 79 
NE 873, 118 AmSR 502, 8 LRANS 
597, 9 AnnCas 402. 

Minn.—Lundh vy. Great Northern 
R. Co., 165 Minn. 141, 206 NW 43; 
Molden v. Minneapolis, ete., R. Co., 
160 Minn, 471, 200 NW 740; Com- 
stock v. Great Northern R. Co., 157 
Minn. 345, 196 NW 177; Carnegie v. 
Great Northern R, Co., 128 Minn. 14, 
150 -NW 164; Koplitz v. St. Paul, 86 
Minn, 373, 90 NW 794, 58 LRA 74; 
Adams v. Thief River Falls, 84 Minn. 
30, 86 NW 767; Cunningham vy. Thief 
River Falls, 84 Minn, 21, 86 NW 763; 
Follman v. Mankato, 35 Minn. 522, 
29 NW 317, 59 AmR 340. 

Miss.—Yazoo, ete., R. Co. v. Lucken, 
137 Miss. 572, 102 S 3293; Alabama, 
ete., R. Co. v. Davis, 69 Miss, 444, 
13 S 693: 

Mo.—Peppers v. St. Louis-San 
Francisco R. Co., 295 SW 757; Boland 
v. St. Louis-San Francisco R. Co., 284 
SW 141; Gottschalk v. Wells, 274 SW 
399; Hiatt v. St. Louis-San Francisco 

Co., 308 Mo. 77, 271.SW 806; 
State v. Trimble, 250 SW 396 [quash- 
ing certiorari Jepson v. Shaw Trans- 
fer Co., 211 Mo. A. 366, 2483 SW 370]; 
State v. Bland, 237 SW 1018 [quash- 
ing op Sandry v. Hines, (A.) 226 SW 
646]; Boyd vy. Kansas City, 291 Mo. 
622, 237 SW 1001; Mahany v. Kansas 
City R. Co., 286 Mo. 601, 228 SW 821; 
Gibbons v. Wells, (A.) 293 SW 89; 
Schaff v. Nelson, (A.) 285 SW 10386; 
Durbin y. St. Louis-San Francisco R. 
Co., (A.) 275 SW 358; Banker v. 
Wells, (A.) 274 SW 939; Chapman v. 
Missouri Pac. R. Co., 217 Mo. A. 312, 
269 SW 688; Shutz v. Wells, (A.) 264 
SW 479; Vogt v. St. Louis United R. 
Co., (A.) 251 SW 416; Roy v. Kansas 
City. 204’ Mo. A. 332, 224 SW 132: 
Lawler v. Montgomery, (A.) 217 SW 
856; Rappaport v. Roberts, (A.) 203 
SW 676; Newton v. Harvey, (A.) 202 
Sw 249; Burton yv. Pryor, (A.) 198 
SW 1117; Ingino v. Metropolitan St. 
Ri Co. 2 (AY e179 SW. 27+, (Graham 
v. Sly, 177 (Mo. A. -348,°164 Sw 136; 
Byars v. Wabash R. Co., 161 Mo. 
A. 692, 141 SW 926; Rush v. Met- 
ropolitan St. R. Co., 157 Mo. A. 504, 
137 Sw 1029; Turney v. St.. Louis 
United RR." Co.;) 155. Wo. A518; 1385 
SW 938; Connor v. Wabash R. Co., 
149 Mo. A. 675, 129 SW 777; Fechley 
v. Springfield Tract. Co., 119 Mo. A. 
358, 96 SW 421; Marsh v. Kansas City 
Southern R. Co., 104 Mo. A. 577, 78 


SW 284. 
Nebr.—Berlo y. Omaha, ete., St. R 
Go., 104 Nebr. 827, 178 NW_ 912; 


Reudelhuber v. Douglas County, 100 
Nebr. 687, 161 NW 174; Loso vy. Lan- 
caster County, 77 Nebr. 466, 109 NW 
752, 8 LRANS 618. Contra Omaha, 
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In some jurisdictions this rule obtains by 


ete., R. Co. v. Talbot, 48 Nebr. 
67 NW 599. 

Nev.—Nicora v. Cerveri, 
261, 244 P 897. 

N. H.—Jones v. Boston, etc., R. Co., 
139 A 214; Phillips v. Boston, etce., 
R. Co., 81 N. H. 483, 128 A 809; Morier 
Vv. Hines; SiN. “H £ 4850-122" Ae B30 
Collins v. Hustis, 79 N. H. 446,.111 
A 286; Noyes v. Boscawen, 64 N. H. 
361, 10 A 690, 10 AmSR 410. 

N. J.—Joy v, Flax, 101 N. J. L. 43, 
127 A 596; Weber v. Philadelphia, 
ete., R. Co., 88 N: J. Li 398, 96 A 54; 
Mittelsdorfer v. West Jersey, etc., R. 
Co., 77 N. J. Li. 698, 73 A 538; Noonan 
v. Consolidated Tract. Co., 64 N. J. L. 
579, 46 A 770; Jacobson v. Bentley 
Morrison Corp., Ine., (Sup.) 135 A 
461; Carero v. Breslin, (Sup.) 128 A 
883; Sharkey v. Herman Bros., Inc., 
(Sup.) 127 A 525; Schroeder v. Publie 
Serv. R: Co, (Sup: LES (A337. 

N. Y.—Dyer v.'Hrie R. Co., 71 N. 
Y. 228; Robinson v. New York Cent., 
eter,” Ri’ Con Go NAY, Lil” AASV ARe tes 
Roche v. New York Cent. R. Co., 221 
App. Div. 497, 224 NYS 656; Hardin v. 
New York Cent. R. Co., 205 App. Div. 
157, 199 NYS 550; Schlomowitz v. 
Lehigh Valley R. Co., 201 App. Div. 
438, 194 NYS 520; Jerome v. Haw- 
ley, 147 App. Div. 475, 131 NYS 897; 
Foley v. New York Cent., ete., R. Co., 
132 App. Div. 506, 117 NYS 956; Ca- 
minez v. ‘Brooklyn, ete., R. Co., 127 
App. Div. 138, 111 NYS 384; Read v. 
New York Cent., ete., R. Co., 123 App. 
Div. 228, 107 NYS 1068; Noakes v. 
New. York ‘Cent., etc., R.Co!, 121 App: 
Div. 716, 106 NYS 522 [aff 195 N. Y. 
543 mem, 88 NE 1126 mem]; Ward v. 
Brooklyn Heights R. Co., 119 App. 
Div. 487, 104 NYS 95 [aff 190 N. Y. 
559 mem, 83 NE 1134 mem]; Mack 
v. Shawangunk, 98 App. Div. 577, 90 
NYS 760; Robinson v. Metropolitan 
St. R. Co.,:91° App, Div. 158,86 NYS 
442 [aff 179 N. Y. 593 mem, 72 NE 
1150 mem]; Fisher v. Mt. Vernon, 41 
App. Div. 293, 58 NYS 499; Scaran- 
gello v. Interurban St. R. Co., 90 NYS 
430; Kleiner v. Third Ave. R. Co., 
386 App. Div. 191,55 NYS 394 [rev on 
other grounds 162. N. Y. 193, 56 NE 
497]; Strauss v. Newburgh Electric 
R. Co., 6 App. Div. 264, 39 NYS 998; 
Kessler v. Brooklyn Heights R. Co., 
3. App. Div. 426, 38 NYS 799; Van 
Vranken v. Clifton Springs, 86 Hun 
67, 338 NYS 329; Metcalf v. Baker, 34 
N. Y¥, Super. 10, 11 AbbPrNS 431 [aff 
57 N. Y. 662 mem]; Tongate v. Erie 
R. Co., 123 Misc. 580, 205 NYS 768; 
Wilmes v. Fournier, 111 Misc. 9, 180 
NYS 860; Penna y. Interurban St. 
R. Co., 48 Misc. 647, 96 NYS 208; 
Blake vy. Brown, 180 NYS 441; Ben- 
nett v. New York Cent., etce., R. Co., 
16 NYS 765 [aff'133 N. Y. 563 mem, 
30 NE 1149 mem]; McCaffrey v. Dela- 
ware, etc., Canal Co., 16 NYS 495 [aff 
137 N. Y, 568 mem, 33 NE 339 mem]; 
Knapp v. Dageg, 18 HowPr 165. 

N. C.—Odom y, Atlantic Coast Line 
Re Cow LOSE ING TOS: £E2 5 PL Oien as Fomor 
Albritton v. Hill, 190 N. C. 429, 130 
SE 5; Williams v. Atlantic Coast 
Line R. Co., 190 .N. C. 366, 129 SE 816; 
Graham v. Charlotte, 186 N. C. 649, 
120 SE 466; Parker v. Seaboard Air 
Line R. Co., 181 N.C. 95, 106 SH 756% 
Pusey v. Atlantic Coast Line R. Co., 
LSLoN. Cy, 138475 1065 SH 452) Ehunt sv. 
North Carolina R., Co., 170 N. C. 442, 
87 SE 210; Baker v. Norfolk, ete, R. 
Co., 144 N. C. 36, 56 SE 553; Duval v. 
Atlantic Coast Line R. Co., 184 N. C. 


627, 
49 Nev. 


331, 46 SE 750, 101 AmSR 830, 65 
LRA 722. 

N. D.—Amenia, ete, Land Co. v. 
Minneapolis, etc. R. Co. 48 N. D. 


1306, 189 NW 343; Chambers v. Min- 
MeApoOls, Etc RistCor, por NG ee onuln 
163 NW 824, AnnCasl918C 954; 
Ouverson v. Grafton, 5 N. D. 281, 65 
NW 676. 

Oh.—Kronenberg v. Whale, 21 Oh. 
A, 322, 153 NE 302; Belmont County 
v. Brown, 5 Oh. A. 394, 26 Oh. Cir. Ct. 
Ne So (Gn Gincinnatio Mract. ao. aie 
Hargrave, 2 Oh. A, 45, 21 Oh. Cir. Ct. 
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force of statute.44 To create the imputation of neg- 
ligence the passenger must have assumed control 
Merely making sug- 
gestions as to the route to be taken,** or warning 
the driver of the danger, does not amount to suffi- 
The fact that the 
occupant is a passenger at his own request does 
not change the rule,*® nor does the fact that he is 
riding without the knowledge of the driver.*® 

In Michigan the negligence of the driver of a pri- 


and direction of the vehicle.*® 


cient authority or control.*7 


N. S. 471; Baus-v. Cleveland, etc., R. 
Co., 29 O. C. A. 284; Zumstein Taxi- 
eab Co. v. Rummel, 26 Oh. Cir. Ct. N. 
S. 584; Wheeling, -etce, R. Co. v. 
Suhrwiar, 22 Oh, Cir, Ct. 560, 12 Oh. 
Cir. Dec, 809; Pears v. Cleveland, 4 
Oh. Dec. (Reprint) 329, 1 ClevLRep 
32 


8. 

Okl.—Hasty v. Pittsburg County-_R. 
Co., 112 Okl. 144, 240 P 1056; Chicka- 
sha St. R. Co. v. Marshall, 43 Okl. 
192, 141. P 1172. 

Or.—Tonseth v. Portland, R., etc., 
Coz, TO pOrssat. M41 oP 868, 

Pa.—Kuhns v. Conestoga Tract. Co., 
290 Pa. 303, 188 A 838; Kilpatrick v. 
Philadelphia Rapid Transit Co., 290 
Pa. 288, 138 A 830; Davis v. American 
Ice Co., 285 Pa. 177, 131 A 720; Smith 
vy. Reading Transit, etc., Co., 282 Pa. 
511, 128 A 439; Nutt v. Pennsylvania 
R. Co., 281 Pa. 372, 126 A 803; Wolf 
v. Sweeney, 270 Pa. 97, 112 A 869, 


Minnich v. Haston Transit Co., 267 
Pa. 200, 110 A 2738, 18 ALR 296; 
Hardie v. Barrett, 257 Pa. 42, 101 


A 75, LRA1917F 444; Sisson v, Phila- 
delphia, 248 Pa. 140, 93 A, 936; Senft 
v. Western Maryland R. Co., 246 Pa. 
446, 92 A 553; Trumbower, v. Lehigh 
Valley Transit Co., 235 Pa. 397, 84 A 
403; Wachsmith vy. Baltimore, etc,, R. 
Co., 233 Pa. 465, 82 A 755, AnnCas 
1913B 679; Kammerdiener v. Rayburn 
Tp., 233 Pa. 328, 82 A 464; Little v. 
Central Dist., etc., Tel. Co., 213 Pa. 
229, 62 A 848; Carlisle vy. ‘Brisbane, 
113 Pa. 544, 6 A 372, 57 AmR 483; 
Kirschbaum v. Philadelphia Rapid 
Transit Co., 73 Pa. Super. 536; Seib v. 
Central Pennsylvania Tract. Co., 47 
Pa. Super. 228; Drumheiser v. Steg- 
man, 29 Pa. Dist, 525. 

Porto Rico.—Cruz v. Soto Mayor, 
32 Porto Rico 175; Principe v. Ameri- 
can R. Co., 22 Porto Rico 282. 

R. I.—Riccio v. Ginsberg, 139 A 
652. 


S. C.—Miller v. Atlantic Coast Line 
R, Go.,, 140 .S, C.. 123,188. SH 675; 
Latimer v. Anderson County, 95 S. C. 
187, 78 SE 879. 

S. D.—Eads y. Tiede, 45 S. D. 190, 
186 NW 823. 

Tenn.—Crawford v. Nashville, etc., 
R. Co., 153 Tenn. 642, 284 SW 892; 
Schwartz v. Johnson, 152 Tenn. 586, 
930.SW. 32,47; ALR 328; Hurt. v, 
Yazoo, ete., R, Co., 140 Tenn. 623, 205 
SW 437; Hydes Ferry Turnp. Co, v. 


Yates, 108 Tenn. 428, 67 SW_ 69; 
James vy. Memphis St. R. Co., 3 Tenn. 
Civ. A. 298. 

Tex.—Missouri, ete, R. Co, v. 
Rogers, 91 Tex. 52, 40 SW 956; Gal- 


veston, etc., R. Co. v. Kutac, 72 Tex. 
643, 11 SW 127; Eastern Texas Elec- 
tric Co. v. Smith, (Civ. A.) 298 SW 
314; Northern Texas Tract. Co. v. 
Woodall, (Civ. A.) 294 SW 873; West 
v. Bruns, (Civ. A.) 294 SW 236; 
Bower Auto Rent Co. v. Young, (Civ. 
A.) 274 SW 295; Baker vy. Fields, 
(Civ. A.) 286 SW 170; Chicago, etc., 
R. Co. v. Johnson, (Civ. A.) 224 SW 
277; Chicago, etc., R. Co. v. Wentzel, 
(Civ. A.) 214 SW 710; Southern 
Tract, Co. v. Owens, (Civ. A.) 198 
SW 150; Bryant v. International, etc., 
R. Co., 19 Tex. Civ. A. 88,46 SW 82. 
Utah.—Haarstrich v. Oregon Short 
Line R. Co., 262 P 100; Martindale v. 
Oregon Short Line R. Co., 48 Utah 
464, 160 P 275; Atwood v. Utah Light, 
ete., Co., 44 Utah 366, 140 P 1387. 
Vt.—Ronan v. J. G. Turnbull Co., 
99 Vt. 280, 1381 A 788; Bancroft v. 
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Cote, 90 Vt. 358, 98 A 915; Wentworth 
v. Waterbury, 90 Vt. 60, 96 A 334, 
Va.—Virginian R. Co. v. Farr, 147 
Va. 217, 136 SE 668; Boyd v. Mahone, 
142 Va. 690, 128 SE 259; Morgan v. 
Atlantic Coast Line R. Co., 136 Va. 
394, 118 SE 233; Shiflett v. Virginia 
Ri.» ete., Co.,) 136 Via. 72,0 126 (SE ibi00% 
Southern R, Co. v. Jones, 118 Va. 685, 
88 SE 178; Atlantic, etc., R. Co. v. 
Ironmonger, 95 Va, 625, 29 SE 319. 
Wiash.—Allen v. Walla Walla Val- 
ley, KR. Co., 96) Wash. "397, 16552 998 
Wilson v. Puget Sound Electric R. 
Co.,.'52. Wash. ¢522,,,101a,P 50, 132 
AmSR 1044; Shearer y. Buckley, 31 
Wash. 370, 72 P 76. 
Can.—Napierville Junction R. Co. 


Viv Dubois.;) [1924] Cans 3S. (Cui37, 
papas) 4 DomLR 188, 29 CanRCas 
Alta.—Scott v. Calgary, [1926] 4 
pee 1018, [1926] 3 WestWkly 
Ont.—Raymond v. Bosanquet, 43 
Ont. L. 434, 15 OntWN 6 [app al- 


lowed on other grounds 45 Ont. L. 
28, 15 OntWN 327, 47 DomLR_ 551 


(app dism 59 Can. S. C. 452, 50 Dom 


LR 560)]; Foley v. East Flambor- 
peer Tp., 26 Ont. A. 43 [rev 29 Ont. 

aL 

Sask.—Hunter v. Saskatoon, 12 
Sask. L. 354, 48 DomLR 68, [1919] 
2 WestWkly 872; Hutton v. Stone- 
henge, 70 DomLR 569, [1922] 3 West 
Wkly 838. 

See Motor Vehicles § 956 note 5. 

Contra Whittaker v. Helena, 14 
Mont. 124, 35 P 904, 48 AmSR 621. 

{a] Rule applied.—(1) Bicycle 
rider. Sharkey v. Herman Bros., Inc., 
(N. J, Sup.) 127 A 525. (2) Girl rid- 
ing on coasting sled. Roennau_ v. 
Whitson, 188 Iowa 138, 175 NW 849. 
(3) Guests on private yacht. The 
Lafayette, 269 Fed. 917. (4) Occu- 
pants of a disabled motor boat whose 
owner failed to equip it with light 
and signals prescribed by naviga- 
tion rules. Monongahela River Cons. 
Coal, etc.,, Co. v. Schinnerer, 196 Fed. 
375, 117 CCA 193; Luke v. Morgan’s 
Louisiana, etc., R., ete., Co., 147 La. 
30, 84 S 488. (5) Occupant of car- 
riage or buggy. North Alabama 
Tract. Co. v. Thomas, 164 Ala. 191, 51 
S 418; Jasonville v. Griggs, 82 Ind. 
A. 104, 144 NE 560; Coughlin v. 
Mark, 173 Ky. 728, 191 SW 503; Bur- 
ton v. Pryor, (Mo, A.) 198 SW 1117; 
Connor v. Wabash R. Co., 149 Mo. A. 
675, 129 SW 777; Fechley v. Spring- 
field Tract. Co., 119 Mo, A, 358, 96 
SW 421. (6) Occupant of wagon. 
Posch v. Chicago R. Cos., 221 Tll. A. 
241; Graham v. Hagmann, 189 IIL 
A. 631 [aff 270 Ill. 252, 110 NE 3387]; 
Meek v, Chicago R. Cos., 183 Ill. A. 
256; Illinois Southern R. Co. v. Ha- 
mill, 128 Tl, A, 152 .f[aff 226 Il. 
88, 80 NE 745]; Big Sandy, ete., R. 
Co. v. Keaton, 216 Ky. 764, 288 SW 
687; Paducah Tract. Co: v. Walker, 
169 Ky. 721, 185 SW 119; Tllinois Cent, 


R,. Co. v. Wilkins, 149 Ky. 35, 147 
SW 759; Ingalls v. Lexington, etc., 
R. Co., 205 Mass. 78, 90 NE 1154; 


Sieb v, Central Pennsylvania Tract. 
Co., 47 Pa. Super, 228. 

[b] In Wisconsin (1) some of the 
earlier cases asserted a rule con- 
trary to that stated in the text. 
Puhr v. Chicago, etc., R. Co., 171 Wis. 
pees 176 NW 767; Lightfoot v. Winne- 

ago Tract. Co., 128 Wis. 479, 102 
NW 80; Ritger v. Milwaukee, 99 Wis, 
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vate conveyance in which a person of mature years 
is riding as a voluntary passenger or guest is im- 
putable to the latter.°° 
plied to motor vehicles.5*°° 

[§ 590] e. Husband and Wife. 
sions are not in complete agreement,*” it is gen- 
erally held that contributory negligence on the part 
of a husband in driving a conveyance cannot be 
imputed to his wife who is riding with him,®® unless 
they are-engaged in an enterprise giving the wife 


This rule is frequently ap- 
While the deci- 


190, 74 NW 815; Otis v. Janesville, 47 
Wis. 422, 2 NW 783; Prideaux ov. 
Mineral Point, 43 Wis. 513, 28 AmR 
558. .(2) These cases have, however, 
been overruled, and the present rule 
in Wisconsin is in accordance with 
the text. See Motor Vehicles § 956 
note 5 [dl]. 

44. Engle v. Finch, (Ga. A.) 140 
SE 632; Southern R. Co. v. Autry, 36 
Ga. A. 552, 137 SE 414; Holloway v. 
Milledgeville, 35 Ga. A. 87, 132 SE 
106; Atlanta, etc., R. Co. v. Patton, 
32 Ga, A, 527, 123 SE 900; Payne v. 
Wells, 28 Ga. “A. 29, 109 SE 926; 
Savannah vy. Waters, 27 Ga. A. 813, 
109 SE 918; Wilkinson v. Bray, 27 
Ga. A. 277, 108 SE 133; Ocilla South- 
ern R. Co. v. McInvale, 26 Ga. A. 106, 
105 SH 451; Central of Georgia R. Co. 
y. Reid, 23 Ga. A. 694, 99 SE 235. 

45. Duvall v. Atlantic. Coast Line 
R. Co., 1384 N. C. 331, 46 SE 750, 101 
AmSR 830, 65 LRA. 722; Crampton 
v. Ivie, 126 N. C. 894, 36 SE 351. 

46. Zimmerman y. Union R.Co., 28 
App. Div. 445, 51 NYS 1. See Motor 
Vehicles § 957 note 19. 

E appaport v. Roberts, (Mo, A. 
203 SW 676; Newton y. coer. te, 
A.) 202 SW. 249; Bergold v. Nassau 
Blectric R. Co., 30 App. Div. 438, 52 
NYS 11; Hasty v. Pittsburg County 
rag ger ae ome 144, 240 P 1056. 

‘e al.—Wiley v. Youn 
681, Lie ale. y g, 178.Cal. 

an.—Clark v: Missouri 
Co., 115 Kan. 823, 224 Pp 920.00 i 

N. Y.—Morris v. Metropolitan St. 


R. Co., 63 App. Div. 78, 71 NYS 321 
[aff 170 N. Y. 592 mem, 68 NE 1119 
mem]. 


N. D.—Ouverson y. Grafton 
D. 281, 65 NW 676. gen 

Pa.—Mann v. Weiand, 81* Pa. 243. 

B. C.—Loach vy. British Columbia 
Electric R. Co., Ltd., 19 B. Gc 177, 16 
DomLR 245, 17 CanRCas 21, 27 West 
ere 6 WestWkly 322. 

F incinnati St. R. Co. v. Wright 

54 Oh. St. 181, 43 NE 688 32 LRA 
340; Wright v. Cincinnati St. R. Co. 
9 Oh. Cit, “Ct... 50%; 4 Oh: (Gar, aDed 
159; Cruz v. Soto Mayor, 32 Porto 
Rico ale 8 

50. kaug v. Knappins, 241 Mich. 
57, 216 NW 403; Wilson v. Coe Ts 
233 Mich. 75, 206 NW 355; Lake v. 
Springville Tp., 187 Mich. 305, 153 
NW 690; Mullen vy. Owosso, 100 Mich 
108, 58 NW 663, 43 AmSR 436, 23 
LRA 693 [foll Lake Shore, ete. R. 
Co. ¥: Miller, a6 Mich, OAT: ene 

a e rid with her hus- 
band is within the rule. Stenbore a 
Builder’s Lumber, ete., Co., 238 Mich. 
181, 212 NW 960. : 

[b] A passenger for hire is not 
within the rule. Rogers v. Weber 
235 Mich, 180, 209 NW 165. ‘ 

[ec] A minor (1) is not within the 
rule. Ommen v. Grand Trunk West- 
ern R. Co., 204 Mich. 392, 169 NW 
914; Hampel v. Detroit, ete., R. Co., 
138 Mich..1, 100 NW 1002, 110 AmSR 
275. (2) This is true although the 
minor is the wife of the person in 
charge of the conveyance. Davis vy. 
New York Cent. R. Co., 222 Mich, 239 
192 NW 555. : 

51-56. See Motor Vehicles § 956 
text and notes 8-13. 

57. See supra § 575. 

58. Ala.—Bradley v. Ashworth, 211 
Ala, 395, 100 S 663. 

Ga.—Southern R. Co. v. King, 128 
Ga. 383, 57 SE 687, 11 LRANS 829, 


a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the power and duty to direct or assist in the oper- 
ation and management of the conveyance.®® 
is true, it has been held, although the conveyance 
Under a statute providing 
that for the negligence of one person to be im- 
putable to another, the one to whom it is imputed 
must stand in such a relation or privity to the negli- 
gent person as to create the relation of principal 
and: agent, negligence of a husband is not imputed 
to the wife riding with him where she had no 
control over the operation of the vehicle.*+ 
band riding in a conveyance driven by his wife 
is chargeable with her contributory negligence where 
he has control along with his wife over the move- 
ments of the conveyance,®? but the negligence of 
a wife in operating a conveyance belonging to the 
husband is not imputed to him where he neither had 
such control nor the right to exercise it.%* 
stitute a husband and wife joint adventurers in a 


is owned by the wife.® 


119 AmSR 390; Cedartown v. Brooks, 
2 Ga. A. 583, 59 SE 836. ; 
Tll.—Hazel v. Hoopeston-Danville 
Motor Bus Co.,/310 Ill. 38, 141 NE 
392, 30 ALR 491; Gaffney v. Dixon, 
157 Ill. A, 589; Dudley v, Peoria R. 
Co., 153 Ill. A. 619; Bohlen v. Chi- 
caro u@ity: i R. -Co., 141 Ti). A. 261. 
Contra Toledo, etc., R. Co. v. Critten- 
.den, 42 Ill. A. 469. 
Ind.—Indianapolis St. R. Co. v. 
Johnson, 163 Ind. 518, 72 NE 571; 
Lake Shore, etc., R..Co. v. McIntosh, 
140 Ind. 261, 38 NE 476; Chicago, 
etc., R. Co. v. Spilker, 134 Ind. 380, 
33 NE 280, 34 NE 218; Louisville, 
etc., R. Co. v. Creek, 130 Ind. 139, 29 
NE 481, 14 LRA 733; Lake Hrie, etc., 
R. Co. v. Howarth, 73 Ind. A, 454, 
124 687, 127 NE 804; Chicago, 
ete., R. Co. v. Biddinger, 61 Ind. A. 
419, 109 NE 953; New York, etc., Lay 
Co. v. Robbins, 38 Ind. A. 172, 76 NE 
804. 
Iowa.—Waring v. Dubuque _ Elec- 
tric Co., 192 Iowa 1240, 186 NW 42. 
Kan.—Beeson vy. Perry, 123 Kan. 
164, 253 P 1097; Denton v. Missouri, 
etc., R. Co., 90 Kan. 51, 133 P 558, 47 
LRANS 820, AnnCas1915B 639; Wil- 
liams v. Withington, 88 Kan. 809, 129 
P 1148: Reading Tp. v. Telfer, 57 
Kan. 798, 48 P 134, 57 AmSR 355. 
Ky.—Ray v. Ray, 196 Ky. 579, 245 
SW 287; Louisville v. Zoeller, 155 
Ky. 192, 160 SW 500; Livingston v. 
Philley, 155 Ky. 224, 159 SW 665. 
Me.—Mitchell v. Bangor, ete, R. 
Co., 123 Me. 176, 122 A 415; Cobb v. 
Cumberland County Power, etc., Co., 


117 Me. 455, 104 A 844; Denis v. 
Lewiston, etce., R. Co., 104 Me. 39, 70 
A 1047. 


Minn.—Kokesh v. Price, 136 Minn. 
304, 161 NW 715, 23 ALR 643; Ploetz 
v. Holt, 124 Minn. 169, 144 NW 745, 
Teal v. St. Paul City R. Co., 96 Minn. 
379, 104 NW 945; Lammers v. Great 
Northern R. Co., 82 Minn. 120, 84 NW 
728; Finley v. Chicago, etc., R. Co., 
71 Minn. 471, 74 NW 174. 

Mo.—Crockett v. Kansas City R. 
Co., 243 SW 902; Jepson vy, Shaw 
Transfer Co., 211 Mo. A. 366, 243 SW 
370; Ziegler v. St. Louis United R. 
Co., (A.) 220 SW 1016; Johnson v. 
Springfield Tract. Co., 176 Mo. A. 
174, 161 SW 1193; Munger v. Sedalia, 
66 Mo. A. 629. 

Mont.—Laird v. Berthelote, 63 
Mont. 122. 206 P 445. 

N. J.—Horandt v. New _ Jersey 
Cent. R. Co., 78 N. J. L, 190, 73 A 93. 

N. Y.—Hoag v. New York Cent., 
etc., R. Co., 111 N. Y. 199, 18 NE 648; 
Burd vy. Bleischer, 203 App. Div. 499, 
203 NYS 754; Lewin v. Lehigh Valley 
R. Co.,'41 App. Div. 89, 58 NYS 113, 
Platz v. Gohoes, 24 Hun 101 [aff 89 
N.Y. 219, 42) AmR ° 286]; Platz, v. 
Cohoes, 8 AbbNCas 392. 

Oh.—Totedo, ete., Cent. R. Co. v. 
Fippin, 13 Oh. Cir. Ct. N.S. 125, 32 
Oh, Cir; Ct.°755 [aff 86 Oh. St. 334 
mem, 99 NE 1134 mem]. 

Okl.—Hasty v. Pittsburg County R. 
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This 


A hus- 


ployment." 


To con- 


Co., 112 Okl. 144, 240 P 1056. ; 
Or.—Noble v. Sears, 257 P 809. 
Pa.—Senft vy. Western Maryland R. 

Co., 246 Pa. 446, 92 A 553; Young v. 

Philadelphia Rapid Transit Co., 23 

Pa. Dist. 565. 

R. I.—O’Donnell y. United Electric 
R. Cos., 134 A 642. 

Tex.—Galveston, ete, R. Co. v. 
Kutac, 76 Tex. 473, 13 SW 327. 

Va.—Norfolk, etc., R. Co. v. James, 
147 Va. 178, 136 SE 660; Virginia R., 
etc., Co. v. Gorsuch, 120 Va. 655, 91 
SE 632, AnnCas1918B 838. 

B. C.—Brooks v. British Columbia 
Electric R. Co., 48 DomLR 90, [1919] 
3 WestWkly 109. 

N. S.—Hisenhauer v. Halifax, etc., 
R. Co., 42 N.S: 426, 

See Motor Vehicles § 958 note 24. 

Contra Morris v. Chicago, etc, R 
Co., 26. Fed. 22. 

59. Delaware, etc., Co. v. Boyden, 
269 Fed. 881; Lucey v. Allen, 44 R. I. 
379, 117 A 539; Carlisle v. Sheldon, 
38 Vt. 440. See Motor Vehicles § 958 
note 25. : 

Negligence of operator imputed to 
occupants who are engaged with him 
in joint enterprise generally see su- 
pra § 574. 
ba See Motor Vehicles § 958 note 

61. Holloway v. Milledgeville, 35 
Ga. A, 87, 132 SE 106. 

62. Wisconsin, etc., Lumber Co. v. 
Brady, 157 Ark, 449, 248 SW 278; 
Standard Oil Co. v, Thompson, 189 
Ky. 830, 226 SW 368; Rose v. Wells, 
(Mo. A.) 266 SSW 1615. See Motor 
Vehicles § 958 note 28. 

63. Oster v. Chicago, etc., R. Co., 
(Mo. A..) 256 SW 826. 

64. Fuller v. Mills, 36 Ga. A. 357, 
136 SE 807; Stinson v. Maine Cent. 
rey ei See witha ATC Oy mie. O: eau OO 
Toledo, etc., Cent. R. Co. v. Fippin, 
Popo Cite (Ot, aN God Zoe anon Cir, 
Ct. ' 755 [aff 86 Oh, St. 334 mem, 99 
NE 1134 mem]. See Motor Vehicles 
§ 958 text and notes 29-36. 

65-72. See supra 578. 

73. Ga.—Lytle v. Hancock County, 
19 Ga, A. 198, 91 SE 219. 

N. H.—Jones y. Boston, ete., R..Co., 
139 A 214. 

N. Y.—Wood v. Coney Island, etc., 
R. Co., 133 App: Div. 270, 117 NYS' 703. 

Pa.—McLaughlin vy. Pittsburgh R. 
Cos., 252 Pa. 32, 97 A 107. See Motor 
Vehicles § 959 note 39. 

fa] TDlustrations.—(1) Where the 
driver of a truck towing a disabled 
touring car was in the employ of 
the occupants of the car, they are 
chargeable with his negligence. Mc- 
Laughlin v. Pittsburgh R. Cos., 252 
Pa, 32, 97 A 107. (2) Where plain- 
tiff’s decedent procured a friend, who 
could drive a truck, to borrow one, 
and with his help engaged in hauling 
coal, and was killed by a train at a 
crossing, the driver was in dece- 
dent’s employ, whether he was to be 
paid for his services or not, and his 
negligence was chargeable to de-. 


[§ 592] g. Parent and Child.75-78 
rule’® the negligence of a parent or other custodian 
of a child in driving or operating a conveyance is 
not imputed to the child riding with him.®° 
other hand, the contributory negligence of a child is 
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common or joint enterprise there must be not only 
joint interest in the objects and purposes of the 
enterprise, but also an equal right to direct and 
control the operation of the conveyance.** 

[§ 591] f. Master and Servant. 
the general doctrine of imputed negligence with re- 
spect to persons bearing to each other the relation 
of master and servant,°°-"? the contributory negli- 
gence of a servant in the operation of a conveyance 
is imputed:to the master who is riding with him.’* 
But the negligence of a master in operating the 
conveyance is not imputable to his servant who is 
riding with the master in the course of his em- 


In accord with 


As a general 


On the © 


cedent, defeating a recovery. cho- 
field _ v. Director Gen. of malinends 
276 Pa. 508, 120 A 449, A 

74, La.—Peterson v. New Orleans 
Ri cete., Co51142 Tal 835; .77) S647: 

Md.—Prince George’s County v. 
Timmons, 150 Md. 511, 133 A 322. 

Mich.—Robertson y. United Fuel, 
etc., Co., 218 Mich. 271, 187 NW 300. 

N. Y.—Doctoroff v. Metropolitan St. 
R. Co., 55 Misc. 216, 105 NYS 229. 

N. C.—Williams v. Atlantic Coast 
Line R. Co., 190 N. GC. 366, 129 SE 

Wash.—Neagle  v. 
bi ee ae 221 P 588. an! 

a.—Scott v. Calgary, [1926] 4 
DomLR 10138, [1926] 2 West Wiki hoot 

{a] MIllustration.—Where work- 
men, while riding with their em- 
ployer to their place of work, were 
injured by his negligence in collid- 
ing with the support of an overhead 
crossing, such negligence is not im- 
putable to them, in the absence of any 
control by them over the employer as 
the driver of the car. Neagle v. Ta- 
coma, 127 Wash. 528, 221 P 588. 

[b] Rule applied.—Testimony that 
the owner of a threshing outfit was 
advised of the unsafe condition of a 
bridge is not admissible against an 
employee because not chargeable with 
a tory. Dee Aone of the owner. 

rince George’s County v. Timmons, 
150 Md. 511,,133 A 309, 

Duty to observe and avoid danger 
generally see supra § 568, 

75-78. Imputation of negligence 
of parent ov other custodian to child 
generally.see §§ 576, 577. 

79. New York rule see infra text 
rae Be cos aie ah 

fe 4 .—Kowals v. Chicago, 
etc., R. Co., 84 Fed. 586 [aff 92 Ped, 
310, 34 CCA 1]; Griffith v. Baltimore, 
ete., R. Co., 44 Fed. 574 [aff 159 U. 
S. 608, 16 SCt 105, 40 L. ed. 274]. 

Ala.—Louisville, ete., R. Co. v. Gal- 
vert, 170 Ala. 565, 54 S 184, 

Ga.—Western, etc., R. Co. v. Reed, 
35 Ga. A, 538, 134 SH 134. 

Hawaii.—Ellis v. Mutual Tel. Co., 
29 Hawaii 604, 


Tll.—Buckler vy. Newman, 116 Ill. 
A. 546. 
Iowa.—Johnston vy, 


Iowa 498, 154 NW 1013. 

Kan.—Burzio v. Joplin, etc., R. Co., 
102 Kan. 287, 562, 171 P 351, LRA 
1918C 997. 

Me.—Smith v. Elliott, 122 Me. 126, 
119 A 208. 

Mich.—Donlin v. Detroit United R. 
Co., 198 Mich. 327,.164 NW 447. 

Mo.—State v. Cox, 306 Mo. 27, 267 
SW 382; Petersen v. St. Louis Tran- 
sit Co. 199 Mo. 331, 97 SW _ 860; 
Taylor v. Missouri Pac. R. Co., (A.) 
257 SW 511; Newton v, Harvey, (A.) 
202 SW 249; Dudley. v. Wabash R. 
Co., 171 Mo, A. 652, 154 SW_ 462; 
Turney v. United R. Co., 155 Mo. A. 
518, 185 SW _93;.Zalotuchin v. Metro- 
politan St. R. Co, 127 Mo.: A. 577, 
106 SW 548, ' 
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not imputed to a parent who does not control, or 
have the right and duty to exercise control of, the 
child’s conduct in the operation. of the vehicle,** 
except in Michigan,®? where the rule is otherwise.®* 
In jurisdictions wherein the so- 
called New York rule obtains,** the contributory 
negligence of the driver or operator of a conveyance, 
in which a child too young to exercise any self- 
reliant care for his own safety is riding, is imputed 
to the child, where such driver is the parent or 
other person charged with the custody and care of 
the child at the time of the injury.*® 
there is authority to the contrary,®® it has been 
held that the neghgence of one parent in driving 
a conveyance is not to be imputed to such a child 
where the child at the time of the accident was in 
the immediate custody of the other parent.** 

[§ 593] h. Coemployees or Fellow Servants.*8-® 
Where two fellow servants having duties to per- 
form for their common employer, the one wholly dis- 
tinct from the duties of the other, are severally 
engaged in the performance of such duties, the 


New York rule. 


Oh.—St: ‘Clair St. R. ‘Co. v, Hadie, 
43 Oh, St. 91, 1 NE. 519. 

Pa.—Walsh v. Altoona, etc., Elec- 
tric’ RR. Co., 232.Pa,’ 579 81. A bdd- 

Tex.—Central Texas, etc., R.. Co. 
v. Gioson, (Civ. A.) 88 SW 862; Hous- 
ton: City St) Ro Go. vy. Richart, (Civ. 
A.) 27 SW 918. , 

Wis.—Gulessarian v. Madison R. 
Cons 172.0 Wis., “400, £79 INIWs (5,735, Lo 
ALR 406. 

N. S.—Hisenhauer vy. Halifax, etc., 
R. Co., 42 N. S. 426. 

See Motor Vehicles § 960 note 46; 
§ 961 note 48. 

{a] MTlustrations. — (1) Where 
plaintiff was the guest of her father, 
and the team drawing the vehicle in 
which she was riding was driven by 
her brother, who was not her servant 
or under her control when she was 
injured by jumping from the vehicle 
to avoid an impending collision with 
defendant’s street car, any negligence 
of the driver cannot be imputed to 
her. Walsh v. Altoona, etc., Elec- 
tric. Rr Co. you. a. 479, Sh Aly dod. 
(2) The negligence of the uncle of 
a boy sixteen years old in driving 
a horse-drawn vehicle into collision 
with a street car is not imputable to 
the boy. Petersen y. St. Louis Tran- 
sit Co., 199 Mo. 331, 97 SW 860. 

81. Cal.—Bryant v. Pacific HElec- 
tric R. Co., 174 Cal. 737, 164 P 385. 

Ind.—Boone County v. Mutchler, 
137 Ind. 140, 36 NE 534; Cincinnati, 

-ete,, Electric St. R. Co. v. Cook, 44 
Ind, A. 303, 88 NE 76. 

Kan.—Anthony v. Kiefner, 96 Kan. 
194, 150 P 524, LRA1915F 876, Ann 
Cas1916E 264. 

Mass.—Peabody v. Haverhill, ete, 
R. Co., 200 Mass. 277, 85 NE 1051. 

Mo.—Johnson vy. St. Joseph, 96 Mo. 
A. 663, 71 SW 106. 

Chicago, etc. R. 


Nebr.—Craig_ v. 

Co., 97 Nebr. 586, 150 NW 648, 

N. Y.—Weldon v. Third Ave. R. 
Co., 3 App. Div. 370, 38 NYS 206. 

Tex.—Johnson v. Gulf, etc., R. Co., 
2 Tex. Civ. A. 139, 21 SW 274. 

Ont.—Gosnell v. Southwold, 16 Ont 
WN 266 [app allowed on _ other 
grounds 46 Ont. L, 265, 17 OntWN 
136, 50 DomLR 176]. 

Sask.—Hutton v. Stonehenge, 70 
DomLR 569, [1922] 3 WestWkly 838. 

82. Michigan rule see supra § 589. 

83. Vinton v. Plainfield Tp., 208 
Mich, 179, 175 NW 403. 

[a] Rule applied.—A son’s negli- 
gence in driving a loaded wagon is 
imputable to the father, riding on 
the load. Vinton v. Plainfield Tp., 
208 Mich. 179, 175 NW 403. 

84. See supra § 577. 

85. Kyne v. Wilmington, etc, R. 
Co., 18 Del. 185, 14 A 922; Caroline 


NEGLIGENCE 


Policemen. 
driver 
officer 
where 
driver 


Although 


Firemen. 


others.®® 


County v. Beulah, (Md.) 138 A 25; 
Bahrenburgh v. Brooklyn City, etc., 
Ro Coy, SG. ING. Yustooa:  Metcalt. av, 
Rochester R. Co., 12 App. Div. 147, 
42 NYS 661. 

86. Delaware, etc., R. Co. v. De- 
core, 114 Wed: 155, .52-CCA 77; Caro- 
line County vy. Beulah, (Md.) 138 A 25. 

87. Lewin v. Lehigh Valley R. 
Co., 52 App. Div. 69, 65 NYS 49 [aff 
165 N. Y. 667 mem, 59 NE 301 mem]; 
Hennessey y. Brooklyn City R. Co., 
6 App. Div. 206, 39 NYS 805. 

88-89. In automobile see Motor 
Vehicles § 962. 

90. Cal.—Lagomarsino vy. Market 
St. R. Co., 261 P 465; Hubbard v. 
San Diego Electric R. Co., 255 P 508; 
Moreno v. Los Angeles Transfer Co., 
44 Cal. A. 551, 186 P 800. 

Ill. Nonn v. Chicago City R. Co., 
232 Ill. 378, 88 NE 924, 122 AmSR 
114). Brown) Vv. Chicago .City, RiCo., 
153° Til." A. 242, 

Ind.—Mattes vy. Brugner, (A.) 159 
NE 156. 

Iowa.—Stoker v. Tri-City R. Co.; 
182 Iowa 1090, 165 NW 30, LRA 
1918A 515. 

Ky.—Louisville v, Heitkemper, 169 
Ky. 167, 1883 SW 465; Paducah Tract. 
Co. v. Sine, 111 SW 356, 33 KyL 792. 

Md.—Earp vy. Phelps, 120 Md. 282, 
87 A 806. 

Mo.—Simpson v. Wells, 292 Mo. 
301, 237 SW 520; Ebert v. Metropoli- 
ton St. R. Co., 174 Mo. A. 45, 160 SW 

N. Y.—Scheib vy. New York City R. 
Co., 115 App. Div. 578, 100 NYS 986, 

Oh.—Cincinnati Tracts Co. Vv. 
Wynne, 25 Oh. Cir. Ct. N. S. 49. 

Wash.—Leland v. Chehalis Lumber 
Co., 68 Wash. 632, 123 P 1086; Cathey 
v, Seattle Electric Co., 58 Wash, 176, 
108 P 443. 

See Motor Vehicles § 962 note 50. 

[a] MTllustrations.—(1) In an ac- 
tion against a street railroad com- 
pany for personal injuries in a colli- 
sion between a street car and an ice 
wagon upon which plaintiff was em- 
ployed, but which was driven 
another, the negligence of the driver 
could not be imputed to plaintiff, in 
the absence of a Showing that it was 
any part of his duty to drive the 
team, or that he had any supervision 
or control over the driver. Cathey v. 
Seattle Electric Co., 58 Wash. 176, 108 
P 448. (2) A boy employed to assist 
the driver of a grocery wagon and 
injured by a collision between the 
wagon anda street car is not charge- 
able with any negligence of the 
driver. Ebert v. Metropolitan St. R. 
Co., 174 Mo. A, 45, 160 SW 34. (8) 
Any negligence of the driver of a 
steam roller cannot be imputéd to his 


by | 
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contributory negligence of the one driving or operat- 
ing a conveyance will not be imputed to the one 
riding with him.°° 
where both employees are charged with the duty 
of operating and controlling the conveyance.*? 
The contributory negligence of the 
of a police patrol is not imputed to a police 
riding therein in the performance of duty, 
the police officer has no control over the 
in the operation of the conveyance.*” 
rule is otherwise, however, if the injured officer 
has control of the patrol and the driver at the time 
the injury was sustained.?? 
A fireman riding on a fire truck in the 
performance of his duty is not chargeable with the 
contributory negligence of the driver over whom he 
had no control.%* 

[§ 594] i. Fellow Passengers. 
negligence of one of several passengers in a con- 
veyance is chargeable to him alone, and not to 


The rule is otherwise, however, 


The 


The contributory 


[§ 595] F. Comparative Negligence®°—1. In Gen- 


helper, whose duties included holding 
horses frightened-by the steam roller 
and assisting the driver generally, but 
who had nothing to do with the ac- 
tual operation of the roller. Moreno 
v. Los Angeles Transfer Co., 44 Cal. 
A, 551, 186 P 800. (4) A helper on 
an express wagon, whose duty was to 
watch and guard trunks transported 
and their contents, and having noth- 
ing to do with the driving of the 
wagon, is not chargeable with the 
negligence of the driver of the wagon, 


Brown. W.,. Chicago City. KR. ‘Co... tbs 
Ill, A. 242. 
91. Kan.—Kirkland v. Atchison, 


ete.,. R. .Co.; 104 Kan. 388,179 P 362. 
Ky.—Louisville v. Bott, 151 Ky. 
578, 152 Sw 529.. 
N. Y.—Klinezyk v. Lehigh Valley 
hot sab 152 App. Div. 270, 136 NYS 
Pa.—Hoffman y. Pittsburgh, ete., R. 
Co., 278 Pa. 246, 122 A 274. 
Wash.—Martin v. Puget Sound 
BreeEnie R. Co., 186 Wash. 663, 241 P 


92. Denver Tramway Co. v, Or- 
bach, 64 Colo. 511, 172 P 1063; Hogan 
¥ Rene 218 Mo. A, 172, 265 SW 
75. 

93. Bofill v. New Orleans R., etc., 
mae 135 La. 996, 66 S 339, LRA1915C 


94 Iowa.—McBride v. Des Moines 
re R. Co., 184 Iowa 398, 109 NW 

Mass.—Donoghue vy. Holyoke St. R. 
Co., 246 Mass. 485, 141 NE 278. 

Mich.—McKernan vy. Detroit Citi- 
zens’ St. R. Co., 138. Mich, 519). 101 
NW 812, 68 LRA 347. 

Okl.—Oklahoma R. Co. vy. Thomas, 
63 Okl. 219, 164 P 120, LRA1917E 405. 

Tex.—Houston City St. R. Co. v. 
Richart, (Civ. A.) 27 SW 918. 

See Motor Vehicles § 962 note 52. 

95. Coburn y. Moline, etce., 
243 Ill, 448, 90 NE 741, 
377; Bower Auto Rent Co. v. Young, 
(Tex. Civ. A.) 274 SW 295; Napier- 
ville Junction R. Co. y. Dubois, [1924] 
Can. S. C. 375, [1924] 4 DomLR 188, 
29 CanRCas 419. See Motor Vehicles 
§ 963 note 57. 

{a} MT lustration.—Plaintiff, a pas- 
senger, was not responsible for the 
act of another who boarded a street 
car with him, in giving whisky to de- 
fendant’s motorman, whereby such 
motorman became intoxicated and 
ran the car at a dangerous speed, 
causing plaintiff's injuries. -Coburn 
v. Moline, ete, R. Co,, 248 Ill. 448, 
90 NH 741, 184 AmSR 377. 

96. Apportionment of damages in: 
Admiralty see Admiralty § 238. 
Collision see Collision § 13. 

Towage see Towage [38 Cyc 588]. 


SESS TOF NN aT TS I a nn 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eral. 


tive negligence.%§ 


ligence applicable.®® 


applicable where recovery was 


97. Christian v. Irwin, 125 
619, 17 NE 707; Calumet Iron, 
Co. v. Martin, 115 Ill. 358, 3 NE 45 
Chicago v. Stearns, 105 Ill. 54: 
Stratton v. Central City Horse R. 
Coe. 9p IE. 255° “Wabash  Re-<Co. ' Vv: 
Henks, 91 Ill. 406; Indianapolis, etc., 
R. Co. v.. Evans, 88 Ill. 6%; Illinois 
Cent. R. Co. v. Hammer, 85 Ill. 526; 
Grayville v. Whitaker, 85 Ill. 439; 
Quinn v. Donovan, 85 Ill. 194; 
Schmidt v. Chicago, ete., R. Co., 83 
Tll. 405; Rockford, etc., R. Co. v.. De- 
laneY¥, 82 Ill. 198, 25 AmR 308; Illi- 
nois Cent. R. Co. v. Goddard, 72 Ill. 
567; Rockford, ete., R. Co. v.~ Irish, 
72 11). 404; Hund v. Geier, 72 Ill. 393; 
Grand Tower Mfg., etc., Co. v. Haw- 
kins, 72 Ill. 386; llinois Cent. R. Co. 
Vv. Hammer, 72 Till. 347; St. Louis, 
ete., R: Co. v. Britz, 72 ml. 256; Rock- 
ford, ete. aR.) Cor we peiliiner, 72:0. 
235; Illinois Cent. R. Co. v. Hall, 12 
Tl) 2225, Chicago, -ete.,.R. Cos v. Mock, 
2 711. 614d; Illinois Cent. BOLO.) eis 
Cragin, 71 Ill. 177; Chicago West Div. 
R. Co. v. Bert, 69 Tl. 388; Pittsburgh, 
etc., R. Co. v. Knutson, 69 Ill. 103; 
Chicago, ete., R...Co. v. Lee, 68 Ill. 
576; Illinois Cent. R. Co. v. Mafiit, 
67) LY 431% \:Chicageo, eter) Ri) Cos iv. 
Elmore, 67 Ill. 176; Chicago, ete, R. 
Co. v. Sweeney, 52 Ill. 325; Chicago, 
ete., R. Co. v. Gretzner, 46 Ill. 74; 
Chicago, etc., R. Co. v. Triplett, 38 
Ts? 4S 2e Chicago, ete.) Rit Coin v. 
Dewey, 26 Ill. 255, 79 AmD 374; 
Galena, ete., R. Co. v. Jacobs, 20 Ill. 
478; Chicago, etc., R. Co. v. Dillon, 
1721. AlA355.; St» Louis, sete., “Rs Co: 
v. Andres, 16 Til. A. 292; Union Stock 
Yards, ete., CO. Ve Monaghan, pia ata 
A. 148; Wabash, etc., R. Co. v. Moran, 
Se TiT As, 12; Chicago, ete, "RCo wv. 
O’Connor, 03) PIG AS 62; Peoria, etc., 
R. Co. v. Miller, 11 I11. A. oles Pitts- 
burgh, etc., R. Co. v. Shannon, 11 Ill. 
A. 222; Winchester v. Case, 5 Ill. A. 
486; Chicago, etc., R. Co. v. Langley, 
Oe TWAIAL. 50d. 

[a] “Gross” and “slight” in com- 
parison; not mere preponderance.— 
The rule is not that, where there is 
negligence on both sides, the mere 
preponderance against defendant will 
render.him liable, but that, although 
plaintiff may have been guilty of 
some negligence, still if it is slight 
as compared with that of defendant 
he may recover. He cannot recover 
unless the negligence of defendant 
clearly and largely exceeds his own. 
If both parties are equally at fault 
or nearly so no recovery can be had. 
Christian v. Irwin, 125 Ill. 619, 17 
NE 707; Chicago, etc., R. Co. v. Dim- 
ick, 96 Ill. 42; Illinois Cent. R. Co. 
Vv. Hall, 72 I. 222%" Chicago, -etc., RR: 
Co. v. Clark, 70 111) 276; Chicago, ete, 
R. Co. v. Van Patten, 64 [ll. 510; Chi- 
Cigo;, sete, -2Re Cosy. Dunn, (61) Ti. 
385; Illinois Cent. R.’ Co. v. Baches, 
5b I1l'379; ‘Chicago, ete., R. Co. v. 
Harris, (54 Ill: 628;-Kerr’v. ._Forgue, 
54 Ill, 482, 5 AmR 146; Chicago, etc., 
R. Co. v. Gretzner, 46 Til. 74; Chicago, 
ete, RR. Cor ve -Triplett, 38 ‘Ill. 482; 
Peoria Bridge Assoc. v. Loomis, 20 


Dis 235; 741. AmD 1263; Parmelee v. 
Farro, b2 Ill. A. 467. 
[b] Leading case is Galena, etc., 


R. Co. v. Jacobs, 20 Ill. 478. 
98. Central of Georgia R. Co, v. 


Formerly, in Illinois, a plaintiff was per- 
mitted to recover for injuries negligently inflicted, 
notwithstanding he was guilty of contributory neg- 
ligence, if his negligence was slight and the negli- 
gence of defendant was gross in comparison,®? 
applying what is known as the doctrine of compara- 
The person injured must have 
observed ordinary eare for his own safety with 
reference to the particular circumstances involved 
in order to render the doctrine of comparative neg- 
The doctrine was held inappli- 
cable where the person injured was so young as to 
be incapable of exercising care for his safety,! but 
sought to be defeated 
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child injured.? 


state.* 


pudiated it.” 


Burton, 33 Ga. A. 
Calumet Iron, etc., Co. v. Martin, 115 
Ill. 3858, 3 NE 456; Hailey-Ola Coal 
Co. v.. Morgan, 39 Okl. 71,134 P29; 
St. Louis, ete., R. Co. v. Elsing, 37 
OKI1y +333," 132) PP o4383" Mranklin’v. 
Engel, 34 Wash. 480, 76 P 84. 

99. Beardstown v. Smith, 150 Ill. 
169, 37 NE 211 [aff 52 Ill. A. 46]; 
Atchison, etc., R. Co. v. Feehan, 149 
Til. 202, 36 NE 1036; Toledo, etc., R. 
Cow ve ‘Cline, 135 Ill. 41, 25 NE "846 
[ath iso A t5 63515 Fisher v. Cook, 
125 Ill. 280, 17 NE 763; Calumet Iron, 
etc., Co. v. Martin, 115 Ill. 358, 3 NE 
456; Chicago, etc., R. Co. v. Payne, 
59 Ill. 5384; Louisville, ete., R. Co. v. 
Johnson, 44 Ill. A. 56; Terre Haute, 
etc., R. Co. v. Voelker, 31 Ill. A. 314 
[aff 129 Ill. 540, 22 NE 20]; Quincy 
Horse R., etc., Co. v. Gruse, 26 Ill. 
A. 397 (applying the same rule toa 
child); Galesburg v. Benedict, 22 Ill. 
A. 111; Garfield Mfg. Co. v. McLean, 
18 Ill. A. 447; Chicago, ete., R. Co. v. 
Rogers, 17 111, As 638:.faff*:117: (Tl, 
115, 6 NE 889]; Wabash, etc., R. Co. 
v. Moran, 13 fll. A. 72; Chicago, etc., 
R. Co. v. Dougherty, 12 Ill. A. 181; 
Chicago, etc., R. Co. v. Thorson, 11 
Ill. A. 681; Wabash R. Co. v. Jones, 
BoD}. As 60:7. 

1. Chicago, ete., R. Co. v. Welsh, 
118 Ill. 572;°9 NE 197. 

2.); Chicago, . eten | RuiCoy Des 
Lauriers, 40 Ill. A. 654. 

3. Wichita, etc., R. Co. v. Davis, 
Bt pcan. 743516 P78,) 1 AmSRe2u5: 
Union Pac. R. Co. v. Henry, 36 Kan. 
5600 t4eP (ls Pacifie! RiiCos wi tHouts, 
12. Kan. 328; Sawyer v. Sauer, 10 
Kan. 466; Edgerton v. O’Neil, 4 Kan. 
A. 73, 46 P 206. 

4. Missouri Pac. R. Co. v. Walters, 
78 Kan. 39, 96 P 346; Atchison, etc., 
R. Co._v.“Henry, 57-Kan?'154,):45 P 
576; Atchison, ete., R. Co. v. Hughes, 
55 Kan. 491, 40 P9193) (Chicago; ete:, 
R: Co. v. Brown, 44 Kan. 384, 94 P 497: 
Atchison, etc., R. Co. v. Morgan, 31 
ane 7sy ee 398: Kansas Pac. R. Co. 
v. Peavey, 29 Kan. 169, 44 AmR 
630; Union Pat. R.iCo. .weeryoure; 019 
Kan. 488; mnsas Pac. R. Co.” v. 
Pointer, 14 Hakan sy G 

“The doctrine of comparative neg- 
ligence has never been indorsed in 
this state.” Missouri Pac. R. Co. 
v. Walters, 78 Kan. 39, 40, 96 P 346. 

5. Macon v. Holcomb, 205 Ill. 6438, 
690 NDE 9 eOicer o-etcye St WRiCon Vv. 
Meixner, 160 Ill. 820, 438 NE 828, 381 
LRA 331; Pennsylvania Coal Co. v. 
Kelly, 156 Ill. 9, 40 NE 938; Lanark 
v. Dougherty, 153 Ill. 163, 38 NE 892; 
McDermott v. Rex Hlectric Co., 201 
Ill. A. 391; Osborn v. Mt. Vernon, 197 
Ill. A. 267; Vittum v. Drury, 161 Ill. 
A. 603; Chicago, etc., R. Co. v. Kelly, 
Th MH Alo 490 ; 6Chicago; ete: Ri Co, vs 
Johnson, 61 Ill. A, 464; Cleveland, 
ete., R. Co. v. Maxwell, 59 Ill. A. 673; 
Rock Falls v. Wells, 59 Ill. A. 155; 
Kinnare v. Chicago, etc., R. Co., 57 
Ts A. 153. 

6. See infra § 596. 

7. U. S.—American Woolen Co, v. 
Stewart, 217 Wed. 1,°133' CCA” 326 
(following rule in New Hampshire). 

Ala.—Godfrey v. Vinson, 215 Ala. 
166, 110-S 18; Birmingham R., etc., 
Cov vv. Fox, 174 Ala. 657, 56 S' 1013; 
Atlanta, etc., Air Line R. Co. v. 


199, 125 SE 868; 


Vv. 
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by reason of the negligence of the parent of the 
In Kansas language to the effeet 
that recovery could be had where the negligence of 
defendant was great.and that of plaintiff slight was 
used to express the rule that to bar recovery the 
negligence for which plaintiff was responsible must 
be a proximate cause of his injury,® but the doctrine 
of comparative negligence never obtained in that 
The doctrine has been expressly repudiated 
in' Illinois,> and, except in so far as established 
by statute,® none of the other states have recognized 
the doctrine and most of them have expressly re- 


Under the civil law the principle obtains that, 


Wheeler, 154 Ala. 530, 46 S 262; 
Birmingham R., ete., Co. v. Bynum, 
139 Ala. 389, 36 S 736. 


Ariz. —Prescott, Cte; Be COs Me 
Rees, 3 Ariz. eu): 28 P1134, 
Ark.—St. Louis, eter 2 Re Covey: 


Musgrove, 169 SW 236. 
Colo.—Denver, ete., R. Co. v. May- 


dole, 33 Colo. 150, 79 P 1023; Koch 
v. Denver, 24 Colo. A. 406, 143 P 1119. 
Conn.—Neal v. Gillett, 23 Conn. 


437. 

Del.—Freeman v. Wilmington, ete., 
Mnaets Co.,. 26 Del..10%, 80) Ay LOONS 
outpave Gaueeet! Pyle Co., 24 Del. 
192, 75 A 619; Colbourn v. Wilming- 
ton, 20 Del. 443, 56 A 605; Brown v. 


Wilmington City R. Co., 17 Del. 332, 
40 A 936. 
Fla.—Wauchula Mfg., ete., Co.. v. 


Jackson, 70 Fla. 596, 70 S 599; Florida 
Re v. Dorsey, 59 Fla. 260, 52 8S 


Ind.—lvens v. Cincinnati, ete. R. 
Coz, L03isinds, 27; 22) Nees a: 
Iowa.—Artz v. Chicago, ete, R. 


Co., 38 Iowa 293; Johnson y. Tillson, 
36 Iowa 89; O’Kéefe v. Chicago, etc., 
Ri 4Co. jeoe ‘Iowa 467. 

Ky.—Sandy River Cannel Coal Co. 
v. Caudill, 60 SW 180, 22 KyL 1175. 

La.—Legendre y. Consumers’ Selt- 
zer, etc., Mfg. Co., 147 La. 120, 84 § 
517; Belle Alliance Co. v. Texas, ete., 
R. Co., 125 La. 777, 51 S 846, 19 Ann 
Cas 1143. 


Mass.—Marble v. Ross, 124 Mass. 


44, 

Mich.—Rushford-Surine v. Grand 
Trunk .R.» Co. 214: NW: a Union 
Trust Co. v. Detroit, etc., 'Co., 214 


NW 166; Gibbard v. Coe 225 Mich. 
311, 196 NW 398; Gold v. Detroit 
United R, Co., 223 Mich. 209, 198 NW 
775; Lanier vy. Minneapolis, ete., R. 
Co., 209 Mich. 302, 176 NW 4103 
Calvert v. Detroit United R. Co., 203 
Mich. 311, 168 NW 508; Davis v. 
Saginaw- Bay or R.. Co.; 191+ Mich. 
131, 157; NW 39 Borschall v. De- 
troit R. Co., 115 Mich. 473, 73 NW 
551; Richter v. Harper, 95 Mich. 221, 
54 NW 768; Mynning v. Detroit, ete., 
R. Co., 59 Mich. 257, 26 NW 514. 

Mo.—Keele v. Atchison, ete, R. 
Co., 258 Mo. 62, 167 SW 433; Murphy 
v. Wabash R. Co., 228 Mo, 56, 128 SW 
481; Richardson v. St. Louis, ete., 
R. Co., 223 Mo. 325, 1283 SW 22; Fel- 
ver v. Central Electric R. Co., 216 
Mo. 195, 115 SW 980; Newcomb v. 
New York Cent., etc., R. Co., 169 Mo. 
409, 69 SW 348; Hurt v. St. Louis, 
ete. R..Co.5 94° Mo, 255;/ 7 SW il, 4 
AmSR 3874; Ross v. Wells, (A.) 255 
SW 952; Vulgamott v. Hines, (A.) 
229 SW 394; Hudy v. Federal Lead 
Co., (A.) 220 SW 504; Wheeler v. 
Wall).°157 “Mo. A. 88-187 "S Wares 
Newton v. Wabash R. Co., 152 Mo. A. 
167, 182 SW 1195; Ross v. Metro- 
politan St. R. Co., 113 Mo. A. 600, 88 
Sw 144. 

Nebr.—Riley v. Missouri Pac. R. 

Co., 69 Nebr. 82, 95 NW 20; Missouri 
Pac. R. Co. v. Fox, 56 Nebr. 746, 77 
130; Friend v. Burleigh, 53 Nebr. 
74 NW 50; Culbertson v. Holli- 
50 Nebr. 229, 69 NW 853. 
N. J.—Pennsylvania dae fel OOK Si nies 
Righter, 42 N. J. L. 180; New Jersey 
Express Co. v. Nichols, 30, SINE diearelas 
434, 97 AmD 722. 
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where both parties have been guilty of negligence 
which contributed to the injury, both must share 
the responsibility, and plaintiff may recover a pro- 
portion of the damages suffered varying according 
to the negligence attributable to him.® 
ciple has been adopted in Quebece,® and apparently 
Where this principle 
obtains, contributory negligence is not a complete 
defense, but its only effect is to reduce damages.” 
In order to defeat recovery plaintiff’s negligence 
must be the sole proximate cause of his injury,'* in 
which event there can, of course, be no recovery.'* 
[§.596] 2. Statutory Provisions—a. In General. 
Statutes have been enacted in many jurisdictions 
which, while not entirely abrogating the defense 
of contributory negligence, limit or modify the strict 
common-law rule that any negligence, 
slight, is a complete defense.> Such statutes do not 
change the law as to what constitutes contributory 
negligence, but merely change its legal effect.1° By 


prevails in the Philippines.?? 


N. Y.—Wilds v. Hudson River R. 
Co., 24 N. Y. 430 [rev 33 Barb. 503]; 
iv. East River Mill, Co., 
210 App. Div. 482, 206 NYS 287; A. 
By sa. 3. Reynolds: Co. 'v. 
Ave. R. Co., 8 Misc. 313, 28 NYS 734. 

Oh.—Murphy v. Dayton, 8 OhS&CP 
354, 7 OANP 227. 

Okl.—Gourley v.- Oklahoma City, 
104 Okl. 210, 230 P 923; Von Keller 
v. Ream, 93 Okl. 179, 220 P 330; Mis- 
souri, etc., R. Co. v: Parker, 50 Okl. 
491, 151 P 325; Hailey-Ola Coal Co. 
v. Morgan, 39 Okl. 71, 1384 P 29; St. 
Louis, ete., R. Co. v. Elsing, 37 Okl. 
333, 132 P. 483. 

Or.—Houston v. Maunula, 121 Or. 
552, 255 P 477; McGilchrist v. Port- 
land) \6tesioR:..Co.o79" Or. $19 164 4P 
419; Stewart v. Portland R., ete., 
Co, 58 Or ei, 114-P. 936. 

Pa.—Weir v. Haverford Electric 
Light Co., 221 Pa. 611, 70 A 874; 
Catawissa R. Co. v. Armstrong, 49 
Pa. 186; Flynn v. Moore, 88 Pa. Su- 
per. 861; Rose v. Quaker City Cab 
Co., 69 Pa. Super. 208. 

Ss. C—MecLean v. Atlantic Coast 
Line R. Co., 81 S. C. 100, 61 SE 900, 
1071,'128 AmSR 892, 18 LRANS 763. 

Tenn.—East Tennessee, etc., R. Co. 
v. Aiken, 89 Tenn. 245, 14 SW 1082; 
Hast Tennessee, etc., R. Co. v. Hull, 
88 Tenn. 33, 12 SW 419; Hast Ten- 
nessee, etc., R. Co. v. Gurley, 12 Lea 
46. 

Tex.—McDonald v. International, 
etc., R. Co., 86 Tex. 1, 22 SW 939, 40 
AmSR 803; Galveston, etc., R. Co. 
v. Thornsberry, 17 SW 521; Ball v. 
Youngblood, (Civ. A.) 252 SW 872; 
Barnes v. Honey Grove Natatorium 
Co., (Civ. A.) 228 SW 354; Andrews 
v. Mynier, (Civ. A.) 190 SW 1164; 


San Antonio Brewing Assoc. _ v. 
Wolfshohl, (Civ. A.) 155 SW _ 644; 
Atchison, etc, R. Co. v. Mills, 49 


Tex. Civ. A. 349, 108 SW 480; Texas 
Midland R. Co. v. Tidwell, i 
49 SW 641; Texas, etc., R. Co. v. 
lin, 13 Tex. Civ. A. 505, 36 SW. 1003; 
International, etc., R. Co. v. Eason, 
(Civ. A.) 35 SW 208; Bennett v. Mis- 
Sourl) ete;,..i-..Coy, * bl Tex: Civ. vA: 
423, 32 SW 834; Turner v. Ft. Worth, 
OLGs, Ee (OOn} | MOLV. 7 Aad y:80 oS B58. 
Utah.—Myers v. San Pedro, etc., R. 
Co., 39 Utah 198, 116 P 1119. 
Vt.—Hazen v. Rutland R. Co., 89 
Vt. 94, 94 A 296. 


Va.—Templeton Vv. Lynchburg 
Tract., .etc.,..Co., 110; Va. 863,67 SH 
851 Richmond>s Pract, Co.) sv...Mar- 


tin, 102 Va. 209, 45 SE 886. 

Wash.—Scharf v. Spokane, etc., R. 
Co., 92 Wash. 561, 159 P 797; Woolf 
v. Washington R., etc., Co., 37 Wash. 
491, 79 P 997; Franklin v. Engel, 
34 Wash. 480, 76 P 84; Smith v. 
Union Trunk Line, 18 Wash. 351, 51 
P 400, 45 LRA 169. 

Wis.—Astin v. Chicago, ete., R. Co., 


NEGLIGENCE 


This prin- 


however | defendant.?? 


143 Wis. 477, 128 NW 265, 31 LRANS 
158; Tesch v. Milwaukee Electric R., 
etc., Co., 108 Wis. 593, 84 NW 823, 
58 LRA 618; Bolin v. Chicago, etc., 
R. Co., 108 Wis. 338, 84 NW 446, 81 
AmSR 911. 

8 Taylor v. Manila Electric R., 
ete., Co., 16 Philippine 8; Rakes v. 
Atlantic, ete., Co., 7 Philippine 359; 
Nichols Chemical Co. v. Lefebvre, 42 
Can. e 8 402. See also Modern Civil 
7 te 

9. Sapone v. New York Cent., etc., 
R.| Co., 180° Misc.’ 755,.225 NYS 211 
(applying law of Quebec); Nichols 
Chemical Co. v. Lefebvre, 42 Can. 
S. C. 402; Rex v. Armstrong, 40 Can. 
S. C. 229; Paquet v. Dufour, 39 Can. 
S. C. 332; Royal Electric Co. v. Heve, 
32 Can. S. C. 462; Boilard v. Nault, 
386 Que. K. B. 572; Jess v. Quebec, 
etc., Ferry Co., 25 Que. Super. 224; 
Hunt v. Wilson, 15 Que. Super. 355; 
Fortier v. Lauzier, 14 Que. Super. 
359; Davignon v. Stanbridge Station, 
14 Que. Super. 116. 

10. Taylor v. Manila Electric R., 
ete., Co., 16 Philippine 8 (recognizing 


11. Montreal Tramways Co. v. Mc- 
Allister, 26 RevLegNS 301, 51 Dom 
LR 429, 26 CanRCas 397 [dism app 
26 Que. K. B. 174, 34 DomLR 565]. 

12. Montreal Tramways Co. v. Mc- 
Allister, supra; Jess v. Quebec, etc., 
Ferry Co., 25 Que. Super. 224; Boilard 
v. Nault, 36 Que. K. B. 572. 

13. Montreal Tramways Co. v. Mc- 
Allister, 26 RevLegNS 301, 51 Dom 
LR 429, 26 CanRCas 397 [dism app 
26 Que. K. B. 174, 34 DomLR 565]. 

14. Taylor v. Manila Electric R., 
etc., Co., 16 Philippine 8; Rakes v. 
Atlantic, ete., Co., 7 Philippine 359; 
Montreal Tramways Coy v. McAllis- 
ter, 26 Que. K. B. 174, 84 DomLR 565 
[app dism 26 RevLegNS 301, 51 Dom 
LR 429, 26 CanRCas 897]. 

15. See statutory provisions. 

Constitutionality of such statutes 
see Constitutional Law § 553. 

Statutes entirely abrogating de- 
fense see supra § 538. 

16. Raines v. Southern R. Co., 169 
N. C. 189, 85 SE 295, LRA1918C 1052. 

17. Mitchell v, Missouri Pac. R. 
Corp., 114, Nebr. 72, 206 NW 12. 

18. See statutory provisions. 

{a] Action by husband for per- 
sonal injuries to wife.—The contribu- 
tory negligence statute (Hemingway 
Code § 502; L. [1910] e 185), provid- 
ing that contributory negligence shall 
not bar but shall limit recovery, ap- 
plies to a suit by a husband for in- 
jury to his wife, the term “personal 
injuries” in such statute being used 
merely to distinguish between in- 
juries to persons and property.  Bra- 
han vy. Meridian Light, etc., Co., 121 
Miss. 269, 83 S 467. 

Statutes applicable to actions: 


[§§ 595-597 


their terms, some of the statutes are applicable to 
all actions for injury to either person or property,’ 
but usually statutes of this kind are limited in their 
application to particular classes of cases 
accord with the general rule that statutes in dero- 
gation of common law are to be strictly construed,’ 
statutes of this kind have no retroactive effect,?° 
nor will their application be extended beyond those 
classes of cases expressly enumerated where the leg- 
islative intention to do so does not clearly appear.** 

[§ 597] b. Statutes Making Right To Recover 
Dependent upon Comparison of Negligence. 
force of statute, the right of .a plaintiff who is 
guilty of contributory negligence is sometimes made 
to depend upon the amount of negligence attributa- 
ble to him as compared with that attributable to 
Thus, under some statutes, recovery 
is permitted if the negligence of plaintiff is slight 
and that of defendant gross by comparison ;7 under 
other statutes, recovery is permitted if the negli- 


5,18 


In 


By 


Against railroads see Railroads [33 

Cye 843, 992, 1231]. 

By servants see Master and Servant 

§§ 1035-1037. 

19.° See Statutes [36 Cye 1178]. 

20. Freeby v. Sibley, 195 Iowa 200, 
191 NW 867, 186 NW 685; Fuller v. 
Illinois Cent. R. Co., 100 Miss. 705, 
56 S 783; McKittrick v. Byers, 
Ont. L. 158, [1926] 1 DomLR 342. 

21. Ark.—Missouri Pac. R. Co. v. 
Johnson, 167 Ark. 464, 268 SW 31. 

Fla.—Mortellaro vy. Atlantic Coast 
Juine R. Co., 107 S 528; Florida Hast 
Coast R. Co. v. Johnson, 70 Fla. 422, 
70 S 397; Florida East Coast R. Co. 
. Smith, 61 Fla. 218, 55 S 871; Florida 
R.. Co. v. Dorsey, 59 Fla. 260, 52 S 
963; Atlantic Coast Line R. Co. v. 
McCormick, 59 Fla. 121, 52 S 712. 

Miss.—Henderson v. Hines, 121 
Miss. 339, 83 S 589; Krebs v. Pasca- 
goula St. R., et¢e., Co., 117 Miss. 771, 
78 S 753. 

N. C.—Williams v. Kinston Mfg. 
Co., 175 N. C. 226, 95 SE 366: 

Oh.—Harig v. McCutcheon, 23 Oh. 
A. 500, 155 NE .701. 

Va.—Sutton v. Virginia R., 
Co., 125 Va. 449, 99 SE. 670. 

[a] Rule applied.—(1) Act (1919) 
p 143 (Crawford & M. Dig. § 8575), 
establishes the rule of comparative 
negligence in actions for personal 
injury or death only, and does not 
apply to recovery of damages to 
property. Missouri Pac. R. Co. v. 
Johnson, 167 Ark. 464, 268 SW 81. 
(2) Where an automobile collided 
with a street car, contributory neg- 
ligence on the part of the driver of 
the automobile will preclude re- 
covery of damage to the automobile, 
L. (1910) c 185 (Hemingway Code 
§§ 502, 503), applying merely to per- 
sonal injuries, and not to damage to 
property. Krebs v. Pascagoula St. 
R., ete) Cos abl? Miss. Wels 7 SaSq iho 
(3). L. (1913) ¢ 6 § 2, providing that 
contributory negligence shall not bar 
a recovery by an employee against 
a common carrier by railroad, but 
that damages shall be diminished ac- 
cordingly, does not apply to a purely 
logging road. Williams v. Kinston 
Mite. Go... L175 N. .C.226, 95 “SE 2866. 
(4) Gen. Code § 6245, preventing 
slight contributory negligence by an 
employee from barring recovery, does 
not protect all employees on the job, 
regardless of who the employer is. 
Harig v. McCutcheon, 23 Oh. A. 500, 
155 NE 701. 

22. See statutory provisions. 

23. U. S.—Heskett v. Pennsylva- 
nia Co., 245 Fed. 326, 157 CCA 518 
(Ohio statute). 

Cal.—Robinet v. Hawks, 200 Cal. 
265, 252 P1045; Scherer v. Danziger, 
178 Cal. 253, 173 P 85; Hontz v. San 
Pedro, iete.,. R. Cok, 13 iCalev50miken 
P 971; Lassen v. Southern Pac. Co., 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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gence of plaintiff is less than that of defendant.?4 
By force of other statutes, slight want of ordinary 
care cn the part of plaintiff does not bar recovery.?° 
Under statutes providing that recovery may be had 
if the negligence of plaintiff was slight and defend- 
ant’s negligence gross in comparison, there can be 
no recovery if plaintiff’s negligence exceeds that 
which under the circumstances amounts to slight 
negligence,”® and contributory negligence, however 
slight, bars recovery unless defendant’s negligence 
Under statutes providing that recov- 
ery may be had if the negligence of plaintiff is less 
than that of defendant, there can be no recovery if 
the negligence of plaintiff is equal to or greater 


was gross.?? 


Hh Cale Uk, 69, P1435 Straten: Ww 
Spencer, 52 Cal. A. 98, 197 P 540; 
Hebert v. Byron Jackson Iron Works, 
39 Cal. A. 209, 178 P 550; Brown v. 
Lemon Cove Ditch Co., 36 Cal. A. 94, 
171 P 705; Lincoln v. Pacific Elec- 
tric? Ru Co.;, 33; Cal: A... 83), 164 Po 4125 
Tubbs v. Stone, etc., Constr. Co., 30 
Cal. A. 705, 159. P 242. 

D. C.—Philadelphia, ete. K.-Co. 
Tucker, 35 App. 123, LRA1915C 39. 

Nebr.—Gartner v. "Chicago, ete., AR. 
Co., 114 Nebr. 458, 207 NW 937; Mit- 


chell v. Missouri Pac. R. Corp., 114 
Nebr. 72, 206 NW 12; Stanley v. 
Chicago, etc}, R. Co., 113 Nebr. 280, 


202 NW 864; Davenport v. Intermoun- 


tain R., etc., Co., 108 Nebr. 387, 187 
NW 905; Seiffert v. Hines, 108 Nebr. 
62, 187 NW 108; Sodomka v. Cudahy 
Packing Co., 101 Nebr. 448, 163 NW 
809. 

Ney.—Peterson v. Pittsburg Silver 
Peak Gold Min. Co., 37 Nev. 117, 140 
Poot: 

N. D.—Peterson vy. Fargo-Moorhead 
St. BR: Co., 3% N. D., 440, 164, NW 
42, 

Oh.—Harig v. McCutcheon, 23 Oh. 
A. 500, 155 NE 701; Sherman v. 
Toledo, ,etc:,, Cents iR .Co.,..1 Oh. 2A. 
PAT pes 20 Oh. Cir. Ct. N. S. 464, 35 Oh. 
Cir. Ct. 449; Standard Steel Tube Co. 
Vv. Prusakicueicz, Lb Ol VCinie€ CaN: 
Se. 2irs3 Ob. Cir. Ct. 133 [aff 87 Oh. 
St. 472 mem, 102 NE 1131 mem]. 


Wash.—Lindblom v. Hazel Mill 
Co., 91. Wash. 333, 157 .P 998. 
24. Allnutt v. Missouri Pac. R. 


Co., 8 F. (2d) 604 (Arkansas stat- 
ute); Powell v. Jonesboro, etc., R. 
Co., 166 Ark. 252, 266 SW 78; Mis- 
souri Pac. R. Co. v. Kennedy, 153 
ATK TT So SW 316s, .wieCarty ‘Vv. 
Nelson, 129 Ark. 280, 195 SW. 689; 
Barnhart v. Pere Marquette R. Co., 
188 Mich. 537, 155 NW 355; Sonsmith 
v. Pere Marquette R. Co., 173 Mich. 


57, 188 NW 347; Panoff v. Chicago, 
ete., Eye wie Goy 155 Wis. 99, 1483 NW 
1070; Schendel Vv. Chicago, SUG, vins 


Co., 147 Wis. 441, 133 NW 830; Dohr 
v. Wisconsin Cent. R. Co., 144 Wis. 
545, 129 NW 252. 

25. Gordon v. Illinois Cent. R. Co., 
168 Wis. 244, 169 NW 570. 


26. Gordon Fireproof Warehouse, 
etc., Co. v. Hines, 272 Fed. 604 
(Nebraska statute); Marshall v. 


Hines, 271 Fed. 165 (Nebraska stat- 
ate) vA lien vo Omaha, ‘ete,,:-R. .Co:, 
(Nebr. ) 212 NW 428; Gibson v. Kel- 
kenny, 112 Nebr. 524, 199 NW 838; 
Baker v. Omaha, ete., Rp eOoO, | LLG 
Nebr. 246, 193 NW 341; Merkouras 
v. Chicago, ete, R. Co., 104 Nebr. 
491, 177 NW 822; Sodomka v. Cudahy 
Packing Co., 101 Nebr. 448, 163 NW 
809. 

[a] Tllustration.—To open the 
door of an elevator shaft and then 
turn one’s back and enter it with- 
out looking to see whether the ele- 
vator is there is such gross negli- 


- gence that one so doing cannot re- 


cover for an injury from falling down 
the shaft. Sodomka v. Cudahy Pack- 
ing Co., 101 Nebr. 448, 163 NW 809. 
[b] ‘Rule applied.—In an action 
for personal injuries, where each 
party charges the other with negli- 
gence, and supports an allegation by 
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tiles 


proof, it is error, under Comp. St. 
(1922) § 88384, to instruct the jury, 
in effect that recovery by plaintiff 
is not barred, unless his contributory 
negligence was gross in comparison 
with that of defendant, slight neg- 
ligence of plaintiff being the legal 
test for the purpose of comparison. 
Gibson v. Kelkenny, 112 Nebr. 524, 


199 NW 838. 

27. Gibson v. Kelkenny, supra; 
Baker v. Omaha, etc., R. Co., 110 
Nebr. 246, 193 NW 341; Bauer, etc., 
Co. v. National Roofing Co., 107 Nebr. 
831, 187 NW 59. 

28. <Allnutt v. Missouri Pac. R. 
Co., 8 F. (2d) 604 (Arkansas statute); 
St. Louis-San Francisco R. Co. v. 
Kirkpatrick, 155 Ark. 632, 245 SW 
35; Barnhart v. Pere Marquette R. 
Co., 188 Mich. 537, 155 NW 355; Eng- 
lish v. Michigan Cent. R. Co., 
Mich. 286, 154 NW 98; Bruce _ v. 
Michigan Cent. R. Co., 172 Mich, 441, 
138 NW 362. 

[a] Rule applied. — Instructions 
allowing recovery notwithstanding 
the injured party’s contributory neg- 
ligence, unless his negligence was 
greater than defendant’s negligence, 
do not correctly declare the com- 
parative negligence rule provided in 
Crawford & M. Dig. 8575, under 
which contributory negligence defeats 
recovery against a railroad for per- 
sonal injury or death caused by run- 
ning of trains unless the negligence 
of the injured party is less than that 
of the employees of the railroad, in 
which case the amount of recovery 
is to be “diminished in proportion to 
such contributory negligence” as the 
statute provides. Louis-San 
Francisco R. Co. y. Kirkpatrick, 155 
Ark. 632, 245 SW 35. 

29. U. S.—Heskett v. Pennsyl- 
vania Co., 245 Fed. 326, 157 CCA 518 
(Ohio statute). 

Ark.—Powell v. Jonesboro, etc, R. 
Co., 2166 ATK. 7.252," 266 Sw TSscoe ve 
Louis-San Francisco he COs vs Kirk- 
patrick, 155/" Ark, -632,°245 Siw * 35: 
Missouri Pac. R. Co. v. Kennedy, 153 
Ark. 77, 239 SW 376. 

Cal.—Scherer v. Danziger, 178 Cal. 
253, 173 P 85; Bruce v. Western Pipe, 
ete:; Co. 277) Cala i257.) 169'LP) 660% 
Lassen v. Southern Pac. Co., 173 Cal. 
71, 159 P 143; Tubbs v. Stone, etc., 
bebe: Co, 80 FCal! SA 705, 159) P 
42. 

D. C.—Philadelphia, ete., R. Co. v. 
Tucker, 85 App. 123, LRA1915C 39. 

Nebr.—Mitchell v. Missouri Pac. R. 
Corp:., 114 Nebr. 72, 206 NW 12; 
Baker v. Omaha, ete, R. Co., 110 
Nebr. 246, 193 NW 341; Bauer, etc., 
Co. v. National Roofing Co., 107 Nebr. 
831, 187 NW 59; Morrison v. Scotts 
ete County, 104 Nebr. 254, 177 NW 

N. D.—Peterson v. Fargo-Moorhead 
me R:” Co.;, 87 N. 3D. (440, "164. NW 


Oh.—Sherman v. Toledo, etc., Cent. 
Re Cor+ lt Oh. Al. 279,20 Oh, Cir. Ct. 
N. S. 464, 35 Oh. Cir. Ct. 449. 

30. Barnhart v. Pere Marquette R. 


Co., 188 Mich. 537, 155 SW 355:;-Son- |, 


smith vy. Pere Marquette R. Co., 173 
Mich. 57, 138 NW 347; Gordon v. 
Illinois Cent. R. Co., 168 Wis. 244, 169 


(ing Mississippi 


188 |, 
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than that of defendant.?® By force of some statutes, 
although recovery is not barred entirely in the in- 
stances enumerated, the amount ‘of damages recover- 
able is diminished in proportion to the amount of 
negligence attributable to plaintiff.?9 
statutes full recovery is permitted.®° 

[§ 598] c. Statutes Merely Diminishing Amount 
of Recovery. Some statutes provide that in certain 
actions the fact that plaintiff may have been guilty 
of contributory negligence shall not bar recovery, 
but the damages shall be diminished in proportion 
to the amount of negligence attributable to plain- 
Under such statutes contributory negligence 
is not a complete defense.*? The amount of damages 


Under other 


NW 570. 

31. See statutory provisions. 

32. U. S.—Reynolds-West Lumber 
Co. v. Kellum, 19 F. (2d) 72 (constru- 
statute); Jllinois 
Cent. R. Co. v. Bennett, 296 Fed. 436 
(construing Mississippi statute). 

Ala.—Birmingham Belt R. Co. v. 
Hendrix, 215 Ala. 285, 110 S 312; 
Atlantic Coast Line R. Co. v. Jeff- 
coat, 214 Ala. 317, 107 S 456 [cer- 
tiorari den 271 U. S. 688 mem, 46 
SCt 639 mem, 70 L. ed. 1152 mem]; 
Porter v. Louisville, etc., R. Co., 201 
Ala. 469, 78 S 375. ° 

Ariz. — Calumet, etc., Min. Co. v. 
Chambers, 20 Ariz. 54, 176. PB 839: 

Ark.—Missouri Pac, R. Co. v. 
Barry, 172 Ark. 729, 290 SW 942, 

Fla.— Atlantic Coast Line R. Co. v. 
Shouse, 83 Fla. 156, 91 S 90. 

Ida.—Schuppenies v. Oregon Short 
Line R. Co., 38 Ida. 672, 225 P 501. 

Ill.—Brant v. Chicago, etc., R. Co., 
294 Ill. 606, 128 NE 732 [afe 914 Til. 
A. 1267]. 

Iowa.—Bennett v. Atchison, etc., 
R. Co., 191 Iowa 13338, 183 NW 424; 
Kenyon v. Illinois Cent. R. Co., 173 
Iowa 484, 155 NW 810; Byram v. 
Illinois Cent. R. Co., 172 Iowa 631, 
154 NW 1006, AnnCasi918D 1067. 

Kan.—Rockhold v. Chicago, etc., R. 
Co:,) 9% Kany, 715,, 156 P 076. Mack= 
ney v. Missouri, etc., R. Co., 96 Kan. 
30, 149 P 421; Ballou v. Atehison, 
ete. R- Co,, 95 Kan. 761, 152) P2384 
her set aside 96 Kan. 659, 153 P 

Me.—Concannon v. Davis, 123 Me. 
450, 123 A 820. 

Miss. —Byrnes y. Jackson, 140 Miss. 
656, 105 S 861, 42 ALR 254; Gulf, 
etc., R. Co. v. Saucier, 139 Miss. 497, 
104 S 180; Dent v. Mendenhall, 139 
Miss. 271, 104 S 82; Davis v. Elzey, 
126 Miss. 789, 88 Ss 630, 89 S 666; 
Huff v. Bear Creek Mill Co., 116 Miss. 
509, 77 S 306; Illinois Cent. BR Cowie 
Thomas, 109 (aMiss.3 bi. 68:2 Si Gres 
VAaZoo,tete., Rs Com Meas Carrolls 103 
Miss. 830, 60 S 1013. 

Mo.—Myers v. Payne, (A.) 227 SW 
633; Roberson v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 201 
Mo. A. 672, 213 SW 873; Bridges v. 
St. Louis-San Francisco R. Co., 198 
Mo, A. 576, 199 SW 572. 

Nebr.—Johnson v. Union Pac. R. 
Co., 111 Nebr. 196, 196 NW 140; Cur- 
ran v. Union Stock Yards Co., 111 
Nebr. 251, 196 NW 135. 

N. H.—Stowe v. Payne, 80 N. H. 
331, 117 A 16. 

N. Y.—Scarlett v. Delaware, etc., 
Ri Co.55 222), No /Y¥o bb, ld & INR bres 
Straker v. Erie R. Co., 206 App. Div. 
338, 201 NYS 243; Gardner vy. Hines, 
190 App. Div. 170, 179 NYS 362. 

N. C.—Hicks v. Southern R. Co., 
189 N. C. 548, 127 SH 552; Cobia v. 
Atlantic Coast Line R. Co., 188 N. 
C. 487, 125 SE 18; Moore vy. Atlantic 
Coast Line R. Co., 185 N. GC. 189, 116 
SE 409; Lamm yv. ‘Atlantic Coast Line 
Re |Coy "183" No Clete toe S is 659. 
Fleming v. Norfolk Southern R. Co., 
160..N. Cy 196, %6>SBy 22. 

N. D.—Koofos v. Great Northern 
R. Co., 41 N, D. 176, 170 NW 859. 

Oh.—Detroit, ete, R. Co. v. Seigel, 
(A.) 153 NE 870, 
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recoverable is diminished,’ but otherwise the right | to recover is entirely unaffected.** 


Or.—Kuntz v. Emerson Hardwood 
Goi, 93° Or 1565,) 134) P 253; Gunnell 
vy. Van Emon El. Co., 81 Or. 408, 159 
Pp 971; Ramaswamy v. Hammond 
Lumber Co., 78 Or. 407, 152 P 2233 
Raiha-v. Coos Bay Coal, etc., Co., 717 
Or. 275, 148 P 892, 149 P 940,151 P 
1 ae v. St. Louis Southwest- 
ern R. Co., 106 Tex. 52, 155 SW 1175; 
Kansas City, etc. R. Co. v. Estes, 
(Commn. A.) 228 SW 1087 [aff (Civ. 
A.) 203 SW 1155], Payne v. Ban- 
(Civ. A.) 238 SW 701; Kirby 


non, ‘ 
Lumber Co. v. Bratcher, (Civ. A.) 
191 SW 700; Missouri, etc., R. Co. 


v. Washburn, (Civ. A.) 184 SW 580; 
St. Louis Southwestern R. Co. v. 
Martin, (Civ. A.) 161 SW 405; St. 
Louis, ete, R. Co. v. Vernon, (Civ. 
A.) 161 SW 84. 

Va.—Froman v. Chesapeake, 
R. Co., 148 Va. 148, 138 SE 658. 

Wash.—Baird v. Northern Pac. R. 
Co., 100 Wash, 384, 170 P 1016, 173 


36. 
ee SUC Wa. 


etc., 


Wis.—Richter v. Chicago, 
Co., 176 Wis. 188, 186 NW 616. 
“ Wyo.—Hartung v. Union Pac. R. 
Co., 35 Wyo. 188, 247 P 1071. 

[a] Dlustrations.——(1) Where the 
city is negligent with respect to ani- 
mals in a zoo, the fact that a per- 
son injured by an animal was guilty 
of contributory negligence will not 
defeat a right of action, under Hem- 
ingway Code § 502 (L. [1910] ¢ 135), 
providing for diminishing damages in 
Such cases in proportion to the neg- 
ligence of plaintiff and defendant, 
Byrnes v. Jackson, 140 Miss. 656, 105 
S 861, 42 ALR 254. (2) Any con- 
tributory negligence of the driver 
in not observing, through obscuring 
weeds, a dangerous condition in that 
a bridge was narrower than the street 
where they joined, would not bar re- 
covery, but only go to diminish dam- 
ages, if the town was guilty of any 
substantial negligence proximate and 
contributory to the accident. Dent 
v. Mendenhall, 189 Miss. 271, 104 S 


82. 

{b] Rule applied.—An instruction, 
in an action for death from an auto- 
mobile accident, based on the unsafe 
condition where the street and a 
bridge joined, that there could be 
no recovery if the bridge was ap- 
proached at a speed “exceeding 10 
miles per hour,” is bad, as such 
speed, if in violation of an ordinance 
or statute, would only amount to 
contributory negligence, which would 
not bar recovery, unless it was the 
sole proximate cause of the accident. 


Dent v. Mendenhall, 139 Miss. 271, 
104 S 82. 
23. Ala.—Atlantic Coast Line R. 


v. Russell, 215 Ala. 600, 111 S 
753. 

Ariz.—Calumet, etc., Min. Co. v. 
Chambers, 20 Ariz. 54, 176 P 839. 

Ark.—St. Louis Southwestern R. 
Co. vy. Harrell, 162 Ark. 575, 259 SW 
Goce 

Cal.—Werner v. Southern Pac, Co., 
44 Cal. A. 76, 185 P 1016. 

Fla.—Dina v. Seaboard Air Line R. 
Co., 90 Fla. 558, 106 S 416; Davis v. 
Cain, 86 Fla. 18, 97 S 305; Atlantic 
Coast Line R. Co. v. Shouse, 83 Fla. 
156, 91 S 90; Florida East Coast R. 
Conuvis Simlthy 61. Fla; 218.855 Sorel: 
Johnson vy. Louisville, ete. R. Co., 
59 Ela. 305, 52 S 195; Louisville, etc., 
Re (Con w: Willis, 58, Bla. 307. ple Ss 
134; Florida R. Co. v. Sturkey, 56 
Fla. 196, 48 § 34. 

Ill.— Brant v. Chicago, etc., R. Co., 
294 Ill. 606, 128 NE 732; Houchens 
wae WUOUIS, NCCC. en COs, cas ble At. 

Iowa.—Girl v. U. S. Railroad Ad- 
ministration, 194 Iowa 1382, 189 NW 
834; Bennett v. Atchison, etc., R. Co., 
191 Iowa 1383, 1883 NW 424. 

Ky.—TIllinois Cent. R. Co. v. Skin- 
ner 177. Ky. 62, 197 ‘SW: ‘552 > [icer- 
fiorari den 246 U. S. 663 mem, 38 SCt 


d NEGLIGENCE 


333 mem, 62 L.. ed. 928 mem]. 

Mich.—Lindsay v. Acme Cement 
Plaster Co., 220 Mich. 867, 190 NW 
275. 

Miss.—Mississippi Cent. R. Co. v. 
Lott, 118 Miss. 816, 80 S 277; Cum- 
berland Tel., ete., Co. v. Cosnahan, 
105 Miss. 615, 62 S 824. 

Mo.—Roberson vy. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 201 
Mo. A. 672, 213 SW 873. 

N. Y.—De Maria v. New York Cent. 
Rk Go, 180 App. Div,..573, 263 NYS 
292 [aff 227 N. Y. 650 mem, 126 NE 
904 mem]. 

N. C.—Barrett v. Seaboard Air Line 
Bi (Coste 9 21 N Cl aS oe moueemor, 
Ritchie v. High’ Point, ete, R. Co., 
192. N.C. 666, 136 -SH (770; Moore 
v. Atlantic Coast Line R. Co., 186 N. 
G2.257, 119 SE 357. 

Oh.—Hocking Valley R., Co. v. 


Kontner,- 114 Oh. St..°157, 150° NE 
739 [certiorari den 271 U. S. 664 
mem, 46 SCt 475 mem, 70 L. ed. 
1140 mem]. 

Or.—Gunnell v. Van Emon El. Co., 
Si Or. 408, 159 Port. 

Pa.—Falyk v. Pennsylvania R. Co., 


256 Pa. 397, 100 A 961. 

S. C.—Thornhill v. Davis, 121 S. C. 
49, 113 SE 370, 24 ALR 617. 

Tenn.—Middle Tennessee R. Co. v. 
McMillan, 134. Tenn. 490, 184 SW 
20. 
Tex.—Pope v. St. Louis Southwest- 
ern R. ‘Co., 106 Tex..52, 155,SW 1175 
{rey (Civ. A.) 185 SW 1066]; Kirby 
Lumber Co. v. Bratcher, (Civ. A.) 
191 SW 700; Missouri, etc., R. Co. v. 
Washburn, (Civ. A.) 184 SW 580. 

Wis.—Ewig v. Chicago, etc., R. Co., 
167 Wis. 597, 167 NW 442, 169 NW 


429. 
34. U. S.—Dahlen v. Hines, 275 
Fed, ' 817;.Pittsbureh, etc,” Ro Cov’ v. 


Cole, 260 Fed. 357, 171 CCA 2238 [cer- 


tiorari den 250 U. S. 671 mem, 40 SCt, 


15 mem, 68 L. ed. 1199 mem]; New 
Jersey Cent. R. Co. v. Sharkey, 259 
Fed. 144, 170 CCA 212; Lehigh Val- 
ley R. Co. v. Seanlon, 259 ed. 137, 
170 CCA 2053;San Pedro, ete, R.: So, 
v. Brown, 258 Fed. 806, 170 CCA 100; 
Cincinnati, -etc., R. Co: Vv. Hall) 243 
Fed. 76, 155 CCA 606; Pennsylvania 
Co. v. Sheeley, 221 Fed. 901, 1387 CCA 
471; Louisville, etc., R. Co. v. Lank- 
ford, 209° Fed. 321, 126 CCA 247; 
Louisville, ete., R. Co, v. Wene, 202 
Fed. 887, 121 CCA 245. 

Ala.—Davis v. Sorrell, 213 Ala. 191, 
104° S) 397; Louisville, ete, R. Co. vi 
Morrill, 211 Ala. 39, 99 S 297 [cer- 
tiorari den 265 U. S. 582 mem, 44 SCt 
456 mem, 68 L. ed. 1190 mem]; South- 
ern R. Co. v. Chestnutt, 210 Ala. 282, 
97 S 905; Southern R. Co. v. Fisher, 
199 Ala, 377, 74 S 580; Alabama West- 
ern R. Co. v. Mays, 197 Ala. 367, 72 
S 641; Southern R. Co. v. Peters, 194 
Ala. 94, 69 S 611. 

Ark.—Sun Oil Co. v. Hedge, 173 
Ark, 729, 293 SW 9; Missouri Pac. R. 
Co, v. Kennedy, 153 Ark. 77, 289 SW 
376; L. J. Smith. ConstrisGo.. v., Tate, 
151 Ark. 278, 237 SW 838; Kansas 
City Southern R. Co. v. Sparks, 144 
Ark. 227, 222 SW 724; Yellow Rose 
Min. Co. v. Strait, 1383 Ark. 206, 202 
SW 691. 

Cal.— Massey v. Southern Pae. Co., 
70 Cal, A. 77, 232 P 505; Werner 
v. Southern Pac. Co., 44.Cal. A. 76, 185 
P 1016. 

D. C.—Philadelphia, ete, R. Co. 
v. Tucker, 35, App. 123, LRAI91I5¢ 
39. ‘ i 

Fla.—Davis vy. Cain, 86 Fla. 18, 97 
S 305; Director Gen. of Railroads v. 
Into, 83 Fla..377, 91 S 269; Atlantic 
Coast Line R. Co. v. Shouse, 83 Fla. 
156, 91 S 90; Seaboard Air Line R. 
Co... -%.. Goods. 79. la. »5 89,2848 “788 = 
Florida Hast Coast R. Co. v. Freder- 
itzi, 77 Fla. 150, 81 S 104; Georgia, 
6tc.,. -R. Co. Vv. (Cox) 15) Blas ue LOM 
276; Louisville, ete, R. Co. v. Nor- 
ton, 75 Fla. 597, 78 S 982; Atlantic 
Coast Line’ R. Co. v. Weir, 63 Fla. 
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Contributory 


69, 58 S 641, 41 LRANS 307, AnnCas 
1914A 126; Florida Hast Coast R. Co. 
v. Smith, 61 Fla. 218, 55 S 871;. Flor- 
ida R. Co. v. Dorsey, 59 Fla. 260, 52 S 
963; Johnson v. Louisville, ete., R. 
Co.,. 59, Pla, 305 752:4 8.195 auotiss 
Villley ‘ete, Ri, Co. "Vey Willis, be. mae 
307, 51 S 134; Florida R. Co. v. Stur- 
key, 56 Fla. 196, 48 S 34. 

Ga.—Macon, etce., R. Co. v. Mus- 
grove, 145 Ga. 647, 89 SE 767; West- 
ern, etc., R. Co. v. Townsend, 36 Ga. 
A. 70, 135 SE 439; Central of Georgia 
Rs Co. ve Goens; 30 Ga. Alo) 109 
SE 669; Charleston, etc., 
Sylvester, 17, Ga. A. 85; 
Charleston, ete." Co. ve Browat ie 
Ga. A. 744, 79 SE 932 (all construing 
Federal Employers’ Liability Act). 

lil——Pishersy. Chicago, ete: yx. Con 
290 Ill. 49, 124 NE 831; Houchens 
V.. St, duouis, 76)" RCo... oodles 
440; Roberts v. Cleveland, etc. R. 
Co., 202 Ill. A. 480 [aff 279 Ill. 498, 
117 NE 97]; Koepeke vy. Chicago, ete., 
Eix ©05 200 Lit Acs ga7e 

Ind.—Jackson y. Rutledge, 188 Ind. 
415, 122 NE 579. 

Iowa.—Girl v. U. S. Railroad Ad- 
ministration, 194 Iowa 1382, 189 NW 
834; Bennett v. Atchison, etc., R. Co., 
174 NW 798; Kenyon v. Illinois Cent. 
R. Co.:, 187 Iowa 277, 173 NW 44. 

Kan.—Thomas v. Atchison, etc., R. 
Co., 101 Kan. 528, 168. P 322. ; 

Ky.—Pruitt v. Norfolk; ete., R. Co., 
188 Ky. 204, 221 SW 552; Louisville, 
etc., R...Co. .v. Mullins, 181 Ky. 148, 
2038 SW 1058; Illinois Cent. R. Co. v. 
Skinner, 177 Ky. 62, 197 SW 552 [cer- 
tiorari den 246 U. S. 663 mem, 38 SCt 
333 mem, 62 L. ed. 928 mem]; Lex- 
ington, ete, R. Co. v. Smith, 1:72 kay. 
117, 188 SW 1091; Norfolk, ete, R. 
Co. v.. Short, 171. Ky. 647,188" Sw 
786; Louisville, etc., R. Co. v. Thomas, 
170 Ky. 145, 185 SW 840; Kentucky, 
ete. R. Co. v. Minton, 167 Ky. 516, 
180 SW 831; Cincinnati, ete, R. Co. 
v. Nolan, 167 Ky. 11, 179 SW 1046; 
Cincinnati, etc., R. Co. v. Goode, 163 
Ky. 60, 173 SW 329; Louisville, etc., 
R. Co. v.. Winkler, 162, Ky.-843° 173 
SW 151; Nashville, etc., R. Co. v. 
Banks, 156 Ky. 609, 161 SW 554. 

Me.—Concannon vy. Davis, 123 Me. 
450, 123 A 820; Clement v. Maine 
Cent. R.. Co.,, 11% Me. 45, 102 A 559= 
Marchionne y. Maine Feldspar Co..,. 
109 Me. 585, 86 A 34. 

Mich:—Safranski v. Detroit, ete., R. 
Co., 2383 Mich. 318, 206 NW 485, 209 
NW 588; Chapman v. U. S. Express 
Co., 192 Mich. 654, 159 NW 308. 

Minn.—Sinderson v. Payne, 151 
Minn. 142, 186 NW 287; Moore v. 
Minneapolis, ete., R. Co., 123 Minn. 
191, 142 NW 152, 148 NW 3826 (con- 
struing Iowa statute). 

Miss.—Gulf, etc., R. Co. v. Seymour, 
114. S 35; Hardy v. Turner-Farber- 
Love Co., 186 Miss. 355, 101 S 489; 
McWhorter vy. Draughn, 134 Miss. 
247, 98 S 597; Brahan v. Meridian 
Light, ete., Co., 121 Miss. 269, 83 S, 
46%; Gulf, ete., R. Co. y... Boone, -1:20 
Miss. 632, 82 S 335; Mississippi Cent. 
R. Co. v. Lott, 118 Miss. 816, 80 S 277 
[certiorari den 249 U. S. 616 mem, 39) 
SCt 391 mem, 63 L. ed. 803 mem];. 
Kress v. Markline, 117 Miss. 37, 77 S. 
858; Sea Food Co. v. Alves, 117 Miss. 
1, 77 S 857; Illinois Cent. R. Co. v. 
Dillon, 111 Miss. 520, 71 S 809; Pas- 
cagoula St. R., ete., Co. v. McEachern, 
109 Miss. 380, 69 S 185; Cumberland 
Tel., etc., Co. v. Cosnahan, 105 Miss. 
615, 62 S 824. 

Mo.—De Clue v. Missouri Pac. R. 
Co., 264 SW 992; Laughlin v. Mis- 
souri Pac. R. Co., 297 Mo. 345, 248) 
SW 949; Crecelius v. Chicago, etc., 
-Rs).Co., .. 284. Mou. 26,0 2239 -SiwWesdi oe 
Williams v. Pryor, 272 Mo. 613, 200 
SW 53; Blankenbaker y. St. Louis, 
etc,, R. Co., 187. SW 840; King vy. 
St. Louis-San Francisco R. Co., (A.) 
268 SW 409; Brimer v. Davis, 211 Mo. 
A. 47, 245 SW 404; Manes v. St. 
Louis-San Francisco R. Co., 205 Mo. ° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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negligence, no matter how great, does not bar re-. 
Recovery is not barred by the fact that 
plaintiff’s negligence is equal to or greater than de- 
fendant’s negligence,®® by the fact that plaintiff’s 

negligence is gross and that of defendant slight,?7 


covery.*® 


NEGLIGENCE 


or by the fact that defendant’s negligence was slight 


A. 300, 220 SW 14; Lafever v. Pryor, 
(A.) 218 SW 970; Brown v. Missouri, 
etc.,) R. Co., 201 Mo. A. 316, 212 SW 
26; Yoakum vy. Lusk, (A.) 193 SW 
635; Winslow v. Missouri, etc., R. 
Co., (A.) 192 SW 121; Cross v. Chi- 
Gazco, ete., R.,Co., 191. Mo. A. 202,°177 
SW 1127; Carpenter v. Kansas City 
Southern R. Co., 189 Mo. A. 164, 175 
SW 234; Hardwick v. Wabash R. Co., 
181 Mo. A. 156, 168 SW 328; Pankey 
v. Atchison, etc., R. Co., 180 Mo. A. 
185, 168 SW 274. 

Mont.—Kamboris v. Chicago, etce., 
ee Cy 62 Mont. 88, 203 P 859; Strick- 
in V. 
367, 197 P 839; Hall v. Northern Pac. 
R. Co., 56 Mont. 537, 186 P 340. 

Nebr.—Johnson v. Union Pac. R. 
Co., 111 Nebr. 196, 196 NW 140; Mor- 
ris’ V. Hines, 107 "Nebr. 788, 187 NW 

N. J.—Hardy v. Delaware, etc., R. 
Co., 98 N. J. L. 564 mem, 119A 925 


Toa everett ING Dae o.n Sb SES A: 
N. Y.—Caldine v. Unadilla Valley 
R. tia 246. N.Y. 365) 41595 NE aes 


Scarlett v. Delaware, etc., R., Co.,, 22 
N. Y. 155, 118 NE 513; Straker v. 
206 App. Div. 338, 201 
NYS 243; Tuell v. Lehigh Valley R. 
Co., 203 App. Div. 254, 196 NYS 883; 
Gardner v. Hines, 190 App. Div. 170, 
179 NYS 362; De Maria v. New York 
Cent. R. Gor 180 App. Div. 573, 168 
NYS 292 [aff 227 N. Y. 650 mem, 
126 NE 904 mem]; Ruppell v. New 
York Cent. R. Co., 171 App. Div. 832, 
157 NYS 1095. 

N. C.—Brooks vy. Suncrest Lumber 
Co., 194 N. C. 141, 138 SE 532; Bar- 
rett v. Seaboard Air Line R. Co., 192 
N. C. 728, 136 SE 5; Ritchie v. High 
Point, etc., m.2@os 192 INC 6 666e M35. 
SE 770; Inge _v: fre tas Air ‘Line 
Eee COn! LOOMING C.9bi22;2 ol 3b) (SH 22% 
McKinish v. Norwood Lumber Co., 
LOT Ne (Cin 836555133)-SH 163; .Hicksiiv. 
Southern R. Co., 189 N. C. 548, 127 SH 
552; Cobia v. Atlantic Coast Line R. 
Co., 188 N. C. 487, 125 SE 18; Hinnant 
v. Tidewater Power Co., 187 N. C. 
288, 121 SE 540; Moore v. Chicago 
Bridge, etc., Works, 183 N. C. 438, 
111 SE 776; Lamm v. Atlantie Coast 
Line R. Co., 183 N. C. 74, 110 SE 659; 
Williams v. Kinston Mfg. Co., 175 
N., Cy 226, 95 SE 366; Fleming~ v. 
Norfolk Southern R. Co., 160 N. C. 
196, 76 SH 212. : 

N. D.—Koofos’ v. Great Northern 
R. Co., 41 N. D. 176, 170 NW 859. 

Oh.—Hocking Valley R. Co. v. 
Kontner, 114 Oh. St. 157, 150 NE 739 


[certiorari den 271 U. S. 664 mem, 
46 SCt 475 mem, 70 .L. ed. 1140 
mem]. 


Okl.—Chicago, etc., R. Co. y. Cheek, 
105 Okl. 91, 231 P 1078; Gourley v. 
Oklahoma City, 104 Okl. 210, 230 P 
923; Von Keller v. Ream, 93 Okl. 179, 
220 P 330; Dickinson v. Granbery, 
Fel O Kale 39 174 P 776. 

Or.—Fuller v. Oregon-Washington 
He 6tern CO. Gon Ore LOO; 2S) -Pido8, 
991; Stool v. Southern Pac. Co., 88 
Or. 350, 172 P 101; Olds v. Olds, 88 
Or. 209, 171 P 1046; Poullos v. Grove, 
82 Or: 106, 164 Pp 562; Gunnell v. 
Van Emon £1. Co., 81 ‘Or. 408, 159 
P 971; Raiha v. Coos Bay Coal, etc., 
COM PUL AON 2100; els s. BP 892. L495. 
940, 1 ests bid ©2210 

Pa.—Raftery v. Pittsburgh, etc., R. 


Co.,. 284 (Pa. 506,, 131, 4A, 470; Falyk 
v. Pennsylvania Re Co., 256 Pa. 397, 
100 A 961; Waina v. Pennsylvania 


Co., 251 Pa. 213, 96 A 461. 
Porto’ Rico. —Didricksen y. Ameri- 


can R. Co., 5 Porto Rico Fed. 401. 
Ss. C.— Thornhill vy. Davis, 121 S. C. 
49, 113 SE 370, 24 ALR 617; Mc- 
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Chicago, etc., R..Co., 59 Mont. 


Dowell v. Southern R. Co., 113 S. C. 
399, 102 SE 639. 

Tenn.—Tennessee CentynRit Cows: 
Page, 153 Tenn. 84, 282 SW 376; Wil- 
liams v. Black, 147 Tenn. 331, 247 SW 
95; Middle Tennessee R. Co. v. Mc- 
Millan, 134 Tenn. 490, 184 SW 20; 
Tennessee Cents Re Co. Vv. Binkley, 
127 Tenn. 77, 153 SW 59. 

Tex.—Pecos, ete., R. Co. v. Rosen- 
bloom, 107 Tex. 291,173 SW 215, 177 
SW 952: Texas, etc., RCo: jv. Gibson, 
(Civ. A.) 281 SW 652; Leverett v. 
St., Louis, etc., R. ,Co., (Civ. A.) 266 
SW 589; Lancaster v. Jarrett, (Civ. 
A.) 258 ‘SW 21s) Ballay: Youngblood, 
(Cive (Av) 252 ‘SW 872; Barnes v. 
Honey Grove Natatorium Co; (Civ. 
A.) 228 SW 354; Southern Pae. Co. v. 
Eckenfels, (Civ. A.) 197 SW 1003; 
Kirby Lumber Co. v. Bratcher, (Civ. 
A.) 191 SW 700; Consolidated Kan- 
sas City Smelting, etc., Co. -v. Dill, 
(Civ. A.) 188 SW 439; San Antonio, 
ete., R. Co. v. Galbreath, (Civ. A.) 
185 SW 901; Hodges v. Swastika Oil 


Co., (Civ. A.) 185 SW 3869; Missouri, 
etce., R. Co. v. ‘Washburn, (Civ. A.) 
184 SW 580; San Antonio, ete., R. 


Co. v. Green, (Civ. A.) 182’ SW '392- 
Pecos, ete., R. Co. v. Winkler, (Civ. 
A.) 179 SW 691; Houston Belt, etc., 
Re Co. we” Barger, ‘CCiv.; A.) <176- (Sw 
870; San Antonio, etc., R. Co. v. Moya, 
(Civ. A.) 173 SW 608; Galveston, etc., 
R. Co. v. Bosher, (Civ. A.) 165 SW 
93; Stephenville, ete., R. Co. v. Shel- 
ton, (Civ. A.) 163 SW 1034; Missouri, 
ete., R. Co. v. Rentz, (Civ. A.) 162 SW 
959; St. Louis Southwestern R. Co. 
v. Martin, (Civ. A.) 161 SW 405; St. 
Louis, etc., OO. ave Vernon, (Civ; 
A.) 161 SW 84; Houston Belt, ete., 
R. Co. v. Woods, (Civ. A.) 149 SW 
372; Texas, ete, R. Co. v. Matkin, 
(Civ. A.) 142 SW 604 [aff 107 Tex. 
125, 174 SW 1098]; Gulf, etc., R. Co. 
v. Wafer, 62 Tex. Civ. A. 74, 130 SW 
712; Atchison, ete., R. Co. v. Mills, 
49 Tex. Civ. A. 349, 108 SW 480. 

Utah.—Perrin v. Union Pac. R. Co., 
59 Utah 1, 201 P 405. 

Vt.—Carpenter v. Central Vermont 
Reo; So.vite ona, LO A069" Robey: 
v. Boston, etc., CO., 99L Vis 886, 
100 A 925; White v. Central Vermont 
ResCo., 87 Vt. 330, 89 A 618 [aff 238 
BS. 507, 35 SCt 865, 59 L. ed. 1438, 
AnnCas1916B 252]. 

Va.—State, etc., Bank, ete., Co. v. 
Norfolk, ete., R. Co., 144 Va. 185, .231 
SE 331; Chesapeake, ete., R. Co. Vv. 
Gayle, 132 Va. 4338, 112 SE 785. 

Wash.—Anest ¥v. Columbia, etc., R. 
Co., 89 Wash. 609, 154 P 1100; Snyder 
v. Great Northern R,. Co.,.88 Wash. 
AG el oe, 103), 

Wis.—Kalashian v. Hines, 171 Wis. 
429, 177 NW 602; Ewig v. Chicago, 
ete:, Ri Co. d67 Wis. 597, 167 NW 442, 
169 NW 429. 

N. B.—Kaik v. Boraski, [1926] 3 
DomLR 918. 

35. Mississippi Cent. R. Co. v. 
Robinson, 106 Miss. 896, 64 S 8388; 
Brightwell v. Lusk, 194 Mo. A. 643. 
189 SW 413; Kiblerv. Davis, 109 
Nebr. 837, 192 NW 732; Anest v. Co- 
lumbia, etc., Be Con 8o Wash. 609, 154 
ee O.0, 

86... U. -Si—_ Louisville, ete., R. Co. 
v. Wene, 202 Fed. 887, 121 CCA 245. 

Pa.—Waina v. Pennsylvania Co., 
251 Pa, 213, 96 A 461. 

Tex.—San Antonio, ete:, R. Co. v. 
Green, (Civ. A.) 182 SW 392. 

Wash.—Anest v. Columbia, etc., R. 
Co., 89 Wash. 609, 154 P 1100. 

Wyo.—Hines v. Sweeney, 28 Wyo. 
575 204 P 165, 1018: 

37. Templeton v. Charleston,~ etc., 
R. Co., 117 S. ©. 44, 108 SE 363; Hines 
Vv. Sweeney, 28 Wyo. 57, 201 P 165, 
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in comparison with the negligence of plaintiff.38 
Full recovery, however, is not permitted,** but only 
a proportional amount bearing the same relation to 
the full amount as the negligence attributable to 
defendant bears 


to the entire negligence attributa- 


1018. 
38. New York, etc., R. Co. v. Nie- 
bel, 214 Fed. 952, 131 CCA 248; Gulf, 


ORM ACen ies Arington, (Miss.) 107 
S 378; Yazoo, etc., R. Co. v. Williams, 
114 Miss. 236, 74 8 835; Payne v. 
Robey, (Tex. Civ. A.) 244 "SW 214. 

39. U. S.—Illinois Cent. R. Co. v. 
Skaggs, 240 U. S. 66, 36 SCt 249, 60 
L. ed. 528; Seaboard Air Line R. Co. 
v. Tilghman, 237 U. S. 499, 35 Sct 
653, 59 L. ed. 1069 [rev 167 N. C. 163, 
83 SH 315, 1090]. 

Ark.—Missouri Pac. R. Co. v. Skip- 
per, 298 SW 849; St. Louis, ete., R. 
CaaS Stewart, 124 Ark, 437, 187 SW 

Fla.—Tampa Electric CO: Vv. 
Knowles, 109 S 219; Tampa Electric 
Con. Limpus, 83 Fila. SoG, 9S Fads 
Florida Hast Coast R. Co. v. Mea- 
cham, 77 Fla. 701, 82 S 232; Atlantic 
Coast Line R. Co. v. Hobbs, 71 Fla. 
109, 70 S 939; Atlantic Coast Line R. 
Co. v. Weir, 63 Fla. 69, 58 S 641, 41 
LRANS 307, AnnCasl914A 126. 

Ky. —Cincinnati, ClC., sve COs, Lvs 
Goode, 163 Ky. 60, 173 Sw 329. 

Miss.—Snyder v. Campbell, 145 
Miss. 287, 110 S 678, 49 ALR 1402; 
Edward Hines Yellow Pine Trustees 
v. Holley, 142. Miss. 241, 106 S 822; 
Tendall y. Davis, 129 Miss. 30, 91 S| 
701; Tallahala Lumber Co. v. Holli- 
man, 125 Miss. 308, 87 S 661; Yazoo, 
ete, -RisCowive Williams, 114 Miss. 236, 
74 § 835; Mobile, etc., 'R. Co. v. Car- 
penter, 104 Miss, 706, 61 S 693, Ann 
Cas1916A 829 

Mo.—Blankenbaker vy. St. Louis, 
etc, R. Co., 187 SW 840; Manes v. 
St. LLouis-San Francisco R. Co., 205 
Mo. A. 300, 220 SW 14; Newkirk v. 
Pryor, (A) 183 SW 682: Cross v. 
Chicago, etc., R. Co., 191. Mo. A. 202, 
177 SW. 1127. 

Or.—Sonniksen v. Hood River Gas, 
etc., Co., 76 Or. 25, 146 P 980; Filkins 
v. Portland Lumber Co., 71 Or. 249, 
142 P 578. 

Tenn.—Tennessee Cent. R. Co. v. 
Page, 153 Tenn. 84, 282 SW 376. 

Wash.—Anest v. Columbia, etec., R. 
Co., 89 Wash, 609, 154 P 1100. 

Ont.—Walker v. Forbes, 56 Ont. L. 
532, [1925] 2 DomLR 725. 

[a] Rule applied.—(1) In an ac- 
tion for damages to an automobile 
caused by a collision with a street 
car, where the evidence clearly shows 
that the negligence of plaintiff's em- 
ployee in operating the automobile 
contributed to the injury, a judgment 
against defendant for full damages 
was erroneous under Rey. Gen. St. 
(1920) § 4965, requiring. an appor- 
tionment of damages. Tampa Elec- 
tric Co. v. Limpus, 83 Fla. 537, 91 S 
559. (2) Where there was evidence 
of plaintiff's negligence directly con- 
tributing to the injury by defendant’s 
train, and from the amount of the 
verdict it is apparent that damages 
were not apportioned by the jury in 
proportion to plainti ’s fault as re- 
quired by statute, judgment will be 
reversed. Florida Hast Coast R. Co. 
v. Meacham, 77 Fla. 701, 82 S 232. 
(3) Where the owner of an automo- 
bile valued at one thousand six hun- 
dred dollars was running it at twenty 
miles an hour where it crossed a rail- 
road track, and notice of the approach 
of a train was not given by bell or 
whistle, but it could have been seen 
several hundred yards away, a judg- 
ment for one thousand dollars dam- 
ages to the automobile will be re- 
versed as not being apportioned in 
proportion to the default attributable 
to plaintiff. Atlantic Coast Line R. 
Co. v. Weir, 68 Fla. 69, 58 S 641, 41 
LRANS 307, AnnCas1914A 126, 
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vision, a plaintiff cannot recover if by ordinary care 


ble to both.4° In other words, there must be sub- 


tracted from the total damages suffered by plaintiff 
a sum proportionate to the amount of neglgence 
Negligence of plaintiff which 
did not contribute as a proximate cause of the 
injuries is not to be considered in reducing the 
Under such statutes plain- 
tiff’s negligence is a defense only where it is the 
sole cause of the injury,** in which event there can 


attributable to him.*! 


damages recoverable.*” 


be no recovery.** 


In Georgia, by virtue of express statutory pro- 


40. U. S.—lIllinois Cent. R. Co. v. 
Skaggs, 240 U. S. 66, 36 SCt 249, 60 L. 
ed. 528; Norfolk, etc., R. Co. v. Earn- 
est, 229. US. 114, 33 SCt 654, 57 L. 


ed. 1096; Louisville, ete, R. Co. v. 
Lankford, 209 Fed. 321, 126 CCA 247. 
Ark =——St,- Louis,’ ete., “Ro” (Co. v. 


2 
Stewart, 124 Ark. 437, 187 SW 920. 

Fla.—Dina v. Seaboard Air Line R, 
Co., 90 Fla, 558, 106 S 416; Seaboard 
Air Line R. Co, v. Callan, 73 Fila. 
688, 74 S 799. ; 

Ga.—Southern R. Co. v. Wessinger, 
32 Ga. A. 551, 124 SE 100 (construing 
Federal Employers’ Liability Act). 

Tll.—Koepeke v. Chicago, etc. R. 
Co., 200 Ill. A. 247; Lineoln vy, Pryor, 
199 Ill, A. 228. 

Mo.—De Clue v. Missouri Pac. R. 
Co., 264 SW 992; State v. Trimble, 
304 Mo. 538, 268 SW 840; Crecelius Vv. 
Chicago, etc., R. Co., 284 Mo. 26, 223 
SW 413; Lock vy. Chicago, etc., R. Co., 
381 Mo. 532, 219 SW 919; Blanken- 
baker v. St. Louis, ete., R. Co., 187 
SW 840; Maher v. St. Louis, etc., R. 
Co., 208 Mo. A. 304, 234 SW 10384; 
Manes y. St. Louis-San Francisco R. 
Co., 205 Mo. A. 300, 220 SW 14; 
Dowell v. Wabash R. Co., (A.) 190 
Sw 939; Newkirk v. Pryor, (A.) 183 
SW 682; Cross v. Chicago, etc,, R. Co., 
191 Mo, A. 202, 177 SW 1127. 

Nebr.—Johnson v. Union Pac. R. 
€o., 111 Nebr. 196, 196 NW 140. 

Nev.—Ames v. Western Pac. R. 
‘Co., 48 Nev. 78, 227 P 1009. 

N. C.—Sigmon v. Southern R. Co., 
186 N. C. 519, 120 SE 56 [certiorari 
granted sub nom. Yadkin R. Co. v. 
Sigmon, 264 U. S. 577 mem, 44 SCt 
330 mem, 68 L. ed. 858 mem]. 

N. D.—Koofos v. Great Northern 
R. Co., 41 N. D. 176, 170 NW 859. 

Or.—Sonniksen vy. Hood River Gas, 
etc.;°Co., 76 Or. 25, 146 P 980. 

Ss. C.—Williams v. Charleston, etc., 
R. Co., 121 S. C. 28, 113 SE 300 [cer- 
tiorari den 259 U. S. 589 mem, 42 
SCt 591 mem, 66 L. ed. 1078 mem]. 

Tenn.—Tennessee Cent. R. Co. v. 
Binkley, 127 Tenn. 77, 153 SW 59. 

Wash.—Anest v. Columbia, etc., R. 
‘Co., 89 Wash. 609, 154 P 1100. 
Ont.—Mondor v. Luchini, 56 Ont, L. 
576, [1925] 2 DomLR 746; Elliott v. 
Toronto Transp. Commn., 32 OntWN 
118; Graham v. Davis, 30 OntWN 168; 
Davis v. Alles, 29 OntWN 466. 

41. -U. S.—Baltimore, etc., R. Co. 
‘vy. Branson, 242 U. S. 623, 37 SCt 244 
[rev 128 Md. 678, 98 A 225]. 

Fla.—Davis v. Cain, 86 Fla. 18, 97 
‘S 305. 

Ind.—Louisville, etc, R., etc., Co. 
v. Beck, 196 Ind. 238, 145 NE 886, 
147 NE 776. 

Ky.—Louisville, ete. R. Co. v. 
Thomas, 170 Ky. 145, 185 SW 840, 
171 Ky. 471, 188 SW 468. 

Md.—Baltimore, etc.,. R. Co. 
Branson, 128 Md. 678, 98 A 225. 

Mich.—Collins v. Michigan Cent. 
R: Co., 193 Mich. 308, 159 NW 535. 

N. Y.—Lierness v. Long Island R. 
Co., 217 App. Div. 301, 216 NYS ‘656; 
O’Neill v. Erie R. Co., 182 App, Div. 
729, 169 NYS 1008; McAuliffe v. New 
York Cent., ete., R. Co., 172 App. Div. 
597, 158 NYS 922. 

OtCi Ee, POreav. 


Vv. 


Oh.—New York, 
Aigler, 10 Oh. A. 195 
O 


kl.—St. Louis, ete, R. Co. Vv. 
Bateman, 112 Okl. 86, 240 P 110; 
Schaff v. Daugherty, 112 Okl. 124, 


239 P 922; Kansas City, ete., R. Co. 
v. Costa, 69 Okl. 132, 170 P 892. 

Pa.—Waina vy. Pennsylvania Co., 
251 Pa. 213, 96 A 461. 

Va.— Washington, ete, R. Co. v. 
Warner, 124 Va. 452, 97 SE 799. 

42. U. S.—tllinois Cent. R. Co. 
v. Porter, 207 Fed. 311, 125 CCA 55. 

Mich.—Cholerton v. Detroit, etc., 
R. Co., 199 Mich. 647, 165 NW 606. 

Tex.—St. Louis, etc., R. Co. v. Mc- 
Lean, (Commn. A.) 253 SW 248 [rev 
(Civ. A.) 241 SW 1072). 

Can.—McLaughlin v. Long, [1927] 
Can. S. Ci 308, [1927] 2 DomlR 186 
[varying [1926] 3 DomLR 918] (New 
Brunswick statute). 

B. C.—Johnston v. McMorran, 
[1927] 4 DomLR 335, [1927] 3 West 
Wkly 37. 

Ont.—Farber v. Toronto Transp. 
Commns, 666)(Ont,! 32.4537,” £1925]! 82 
DomLR 729; Walker v. Forbes, 56 
Ont. L. 532, [1925] 2 DomLR 1725. 

43. U. S.—Grand Trunk Western 
R. Co. v. Lindsay, 233 U. S. 42, 34 
SCt 581, 58 L. ed. 838, AnnCas1914C 
168 [aff 201 Fed..836, 120 CCA 166]; 
Miles v. Lavender, 10 F. (2d) 450 
[aff 4 F. (2d) 161] (construing Ariz. 
Civ. Code [1913] § 154); Auchenbach 
vi. Philadelphia; “etc, hi Ry iColw sulk. 
(2d) 350; Tennessee, etc., R. Co. v. 
Drake, 276 Fed. 393; Grand Trunk 
Western R. Co. v. Lindsay, 201 Fed. 
836, 120 CCA 166 [aff 233 U. S. 42, 34 
a 581, 58 L. ed. 838, AnnCas1914C 
168]. 

Ariz.—Young Mines Co. v. Black- 
burn, 22 Ariz.'199, 196 P 167. 

N. Y.—Tuell v. Lehigh Valley R. 
Co., 203 App. Div. 254, 196 NYS 883. 

N. D.—Koofos v. Great Northern R. 
Co., 41 N. D. 176, 170 NW 859. 

Ss. D.—Olson v. Chicago, etc. R. 
Co., 44 S. D. 47, 182 NW 454. 

Tex.—Lancaster v. Jarrett, (Civ. 
A.) 258 SW 271; Payne v. Robey, 
(Civ. A.) 244 SW 214; Houston Belt, 
6tcin Re Co. v.. Barnsene (Civ As) A176 
SW_ 870. 

Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 20L F 165, L0s8: 

44. U. S.—Great Northern R. Co. 
v. Wiles, 240 U. S. 444, 36 SCt 406, 
60 L. ed. 732 [rev 125 Minn. 348, 147 
NW 427]. 

Fla.—Louisville, etc., R. Co. v. Wil- 
lis, 68° Fla.307,"51°S° 134. 

Mich.—Cholerton vy. Detroit, etce., 
R. Co., 199 Mich. 647, 165 NW 606. 

N. Y.—Tuell v. Lehigh Valley R. 
Co., 203 App. Div. 254, 196 NYS 8838. 

Va.—Virginian R. Co. v. Andrews, 


118 Va. 482, 87 SE 577, 
45. Georgia R., etc, Co. v. Auchi- 
nachie, ,142 -Ga. 613) 88" "Si “d27* 


Southern R. Co. v. Dickson, 138 Ga. 
371, 75 SE 462; Columbus R. Co. v. 
Asbell, 133 Ga. 5738, 66 SE 902; Chris- 
tian Vv... Macon.” B., °° etc. Co. 120" Ga. 
314, 47 SE 923; Simmons v. Seaboard 
Air-Line R. Co., 120 Ga. 225, 47. SH 
570; Southern R. Co. v. Watson, 104 
Ga. 243, 30 SE 818; Miller v. Smythe, 
95 Ga. 288, 22 SEH 532; Americus, 
ete., R. Co. \v. Luckie, 87 ‘Ga. 6,18 
SE’ 105; Pierce v. Atlanta‘ Cotton 
Mills, 79 Ga. 782, 4 SEH 381; Rich- 
mond, ete., R. Co. v. Howard, 79 Ga. 
44, 3 SE 426; Macon, ete., R. Co. v. 
Johnson, 38 Ga. 409; Brown vy. 
Meikleham, 34 Ga. A. 207, 128 SE 
918; Lime-Cola Bottling Co. v. At- 
lanta, etce., R. Co., 34 Ga. A. 103, 128 


he could have avoided the consequences to himself 
caused by defendant’s negligence.*® 
provided, however, that in other cases defendant is 
not relieved, although plaintiff may in some way 
have contributed to the injury sustained.*® 
plaintiff could not have avoided the consequences 
of defendant’s negligence, recovery is not wholly 
defeated ;*7 in such cases the amount of damages 
is diminished in proportion to the amount of negli- 


It is further 


Where 


SE 226; Davies v. West Lumber Co., 
32 Ga. A. 460, 123 SH 757; Fairburn, 
etc., R., etc., Co. v.. Latham, 26 Ga. 

. 698, 107 SH 88; Keen v. Crosby, 
25 Ga. A. 595, 103 SE 850; Hicks v. 
Southern R.\Co., 23 :Ga. VA. 594, 99 
SE 218; Central of Georgia’ R. Co. v. 
Larsen, 19 Ga. A. 413, 91 SE 517; Col- 
lins v. Augusta-Aiken R., ete., Corp., 
13 Ga. A. 124, 78 SE 944; Moore v. 
Gainesville Midland R. Co., 9 Ga. A. 
496, 71 SE 808; Brown v. Rome Mach., 
ete.,.Co., 5 Ga. A. 142,.62° SE 720; 
Southern R. Co. v. Rowe, 2 Ga. A. 
557, 59 SE 462. 

46. Civ. Code (1910) § 4426. 

47. Wynne v. Southern Bell Tel., 
ete.,/Co.,) 159. Ga: 623, 126) SH 1388; 
Elk Cotton Mills v. Grant, 140 Ga. 
727, 79 SE 836, 48 LRANS 656; Sa- 
vannah Blectrie Co. v. Crawford, 130 


Ga. 421, 60 SE 1056; Christian v. 
Macon -R., ete., Co. 120.Ga. 314,’ 47 
SE 923; Brunswick, etc, R. Co. v.' 


Wiggins, 113 Ga. 842, 39 SH 551, 61! 
LRA_ 513; Willingham v. Macon, ete., 
RR. | Cosi) 143 AGat 374413804 Sinin sae. 
Southern R. Co. v. Watson, 104 Ga. 
243, 30 SE 818; Central R., ete, Co. 
v. Newman, 94 Ga. 560, 21 SE 219; 
Central of Georgia R. Co. v. Barnett,! 
35 Ga. A. 528, 134 SE 126; Central! 
of Georgia R. Co. v. Burton, 33 Ga. 
A. 199, 125 SE 868; Davies v. West; 
Lumber Co., 32.Ga. A. 460, 123 SE 
757; Louisville, etc., R. Co. v. Faust, 
30 Ga. A. 310, 117 SE 761; Ocilla v. 
Luke, 28 Ga, A. 234, 110 SH 757;| 
Sherrod v. Atlanta, etc., R. Co., 27 Ga! 
A. 510, 108 SE 908; Georgia R., etc., 
Co. v. Reid, 26 Ga. A. 720, 107 SH 
100; Fairburn, etc. R., etc, Co. v. 
Latham, 26 Ga. A. 698, 107 SE 88; 
Central of Georgia R. Co. v. Reid, 23 
Ga. A. 694, 99 SE 235; Georgia RR 
etc., Co. v. Belote, 20 Ga. A. 454, 93 
SE 62; Central of Georgia R. Co. v. 
Larsen, 19 Ga. A. 4138, 91 SE 517; 
Augusta-Aiken R., ete., Corp. y. Col- 
lins, 18 Ga. A. 303, 89 SE 444; Sa- 
vannah Lumber Co. v. Davis, 14 Ga. 
A. 233, 80 SE 535; O’Dowd v. Newn- 
ham,- 13 Ga. A. 220, 80 SE 36; 
Wrightsville, ete., R. Co. ‘v. Tomp- 
kins, 9 Ga. A. 154, 70 SE 955. 

{a] Distinguished from compara- 
tive negligence doctrine.—Rule of 
Civ. Code (1910) § 4426, that if plain- 
tiff by ordinary care could have 
avoided consequences of defendant's 
negligence, he could not recover, is 
different from contributory or com- 
parative negligence, it being plain- 
tiff’'s failure to exercise ordinary 
care to avoid defendant’s negligence 
which precludes recovery; while, un- 
der contributory or comparative neg- 
ligence, plaintiff can recover partial 
damages, notwithstanding his own 
fault might in some less degree have 
Goines ae injury. Central of 

eorgia R. Co. v. Burton, 3 aay Ae 
199, 125 SE 868. Sissi. 

[b]  Ilustration.—An automobile 
driver’s negligence in approaching a 
street railway crossing at a greater 
rate of speed than six miles an hour, 
although in violation of a _ penal 
statute, does not bar a recovery un- 
der the doctrine of comparative neg- 
ligence unless it was the real pro- 
ducing cause and not merely a con- 
tributing cause of the ° injury. 
Georgia R., etc., Co. v. Reid, 26 Ga. A. 
720, 107 SE 100. 
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§§ 598-600} 


gence attributable to plaintiff.4® ‘There can be no | 


recovery where the negligence of plaintiff was the 
sole cause of his injury,*® where it amounted to 
gross negligence,*® or where his negligence is equal 
to or greater than that of defendant.®! The duty 
to exercise ordinary care to avoid the consequences 
of another’s negligence does not arise until the 
danger is impending or circumstances are such that 
an ordinarily prudent man would have reason to 
apprehend its existence.>* The statutory rule dimin- 
ishing the amount of damages recoverable has no 
application to actions founded on defendant’s will- 
ful or wanton conduct.5? 

[§ 599] 3. What Law Governs.°+ There is some 
authority to the effect that the doctrine permitting 
a recovery notwithstanding contributory negligence, 
although established as the law of the place where 
the injury occurred, will not be applied where it is 
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not a part of the law of the forum.®® The basis 
of this view is that the doctrine permitting re- 
covery notwithstanding contributory negligence per- 
tains merely to the remedy.®* Other courts take ’ 
the view that the doctrine pertains to a substantive 
right rather than to the remedy,®’ that its enforce- 
ment is not contrary to public policy,®® and that it 
will be applied notwithstanding it is not a part of 
the law of the forum.®® On the other hand, it has 
been held that the rule permitting recovery will not 
be applied, although established as the law of the 
forum, where contributory regligence bars recover 
in the place where the injury occurred.®° : 

In the federal courts, in accord with the general 
rule with respect to the applicability of state laws,* 
effect is given rules permitting recovery notwith-_ 
standing contributory negligence where such rules 
are established by state laws.®2 


XI. ASSUMED RISK, INCURRED RISK, ETC. 


[§ 600] Even the doctrine of assumption of 
risk, as usually applied, is not applicable because 
of the absence of any contractual relation between 
the parties,®*-°* nevertheless, when plaintiff has 
brought himself within the operation of the maxim, 


43. Alabama Great Southern R. 52. Louisville, 
Co. v. Coggins, 88 Fed. 455, 32 CCA 1 
(Georgia statute); Georgia R., etc., 


Co. v. Auchinachie, 142 Ga. 513, 83 


Fairburn, 
tham, 


etc., 


Faust, 30 Ga. 4 
26 Ga. A.’ 


Volenti non fit injuria, he cannot recover.* In 
some jurisdictions it has been held that one who 
voluntarily®* exposes himself or his property to a 
known and appreciated®’ danger due to the negli- 
gence of another may not recover for injuries sus- 


ete.) Ree Cor _v..| (2d) | 450%, [aff'4 1. (2d) 161] eAri- 


SLO ALE SE 761; zona statute); Allnutt v. Missouri 
etc., Co. ,v. La-| Pac. R. Co., 8 F. (2d) 604 (Arkansas 
698, 107 SE 88;] statute); Illinois Cent. R. Co. v. Ben- 


SE 127; Elk Cotton Mills v. Grant, 
140 Ga. 727, 79 SE 836, 48 LRANS 
656; Savannah Electric Co. v. Craw- 
ford, 130 Ga. 421, 60 SH 1056; West- 
ern, etc., R. Co. v. Ferguson, 113 Ga. 
708, 39 SE 306, 54 LRA 802; Southern 
R. Co. v. Watson, 104 Ga. 243, 30 
SE 818; Miller v. Smythe, 95 Ga. 288, 
22 SE 532; Georgia R., etc., Co. v. 
Berry, 78 Ga. 744, 4SH 10; Macon, etc., 
R. Co. v. Johnson, 38 Ga. 409; South- 
ern R. Co. v. Bottoms, 35 Ga. A. 804, 
130 SE 824; Lamon v. Perry, 33 Ga. A. 
248, 125 SE 907; Sherrod v. Atlanta, 
etc., R. Co, 27 Ga. A. 510, 108 SE 
908; Georgia R., etce., Co. v. Reid, 26 
Ga. A. 720, 107 SE 100; Fairburn, etc., 
R., etc., Co. v. Latham, 26 Ga. A. 698, 
107 SE 88; Central of Georgia R. Co. 
v. Reid, 23 Ga. A. 694, 99 SE 235; 
Georgia R., ete., Co. v. Belote, 20 Ga. 
A. 454, 93 SE 62; Augusta-Aiken R., 
etc., Corp. v. Collins, 18 Ga. A. 303, 
89 SE 444; Georgia Southern, etc., 
R. Co. v. Overstreet, 17 Ga. A. 629, 
87 SE 909; Wrightsville, ete, R. Co. 
v. Tompkins, 9 Ga. A. 154, 70 SEH 
955; Rollestone v. Cassirer, 3 Ga. A. 
161, 59 SE 442. ‘ 

49. Georgia R., etce., Co. v. Auchi- 
nachie, 142 Ga. 513, 83 SEH 127; Green 
v. Flint River Northeastern R. Co., 
27 Ga, A. 721, 110 SE 243; Fairburn, 
etc., R., ete, Co. v. Latham, 26 Ga. 
A. 698, 107 SE 88; Hicks v. South- 
ern R. Co., 23 Ga. A. 594, 99 SE 218. 

{a] Tlustration.—A car coupler, 
who saw and knew that the draw- 
head and knuckle of a coupling were 
defective, and who, while an engine 
with cars attached was backing rap- 
idly to where the coupling was made, 
kicked the drawhead and knuckle to 
adjust them, and was injured by the 
impact, is not guilty merely of or- 
dinary lack of care, but is the author 
of his own injury, and is not entitled 
to recover, under the rule of com- 
parative negligence prescribed by 
Civ. Code - (1910) § 2782 et seq. 
Green v. Flint River Northeastern R. 
Co., 27 Ga. A. 721, 110 SE 243. 

50. Central R., etc., Co. v. Smith, 
78 Ga. 694, 3 SE 397. 

What constitutes gross negligence 
see supra § 36. 


51. Georgia, ete., R. Co. v> Newton, 
140 Ga. 463, 79 SH 142; Ocilla_v. 
Luke, 28 Ga. A. 2384, 110 SH 757; 


Macon R., etc., Co. v. Carger, 4 Ga. 
A. 477, 61 SE 882. ; 


Southern Express Co. v. Cummings, 
25 Ga. A. 52, 102 SE 456; Georgia R., 
etc., Co. v. Belote, 20 Ga. A. 454, 93 
SE 62; Central of Georgia R. Co. v. 
McKey, 13 Ga. A. 477, 79 SE 878. 

53. Fairburn, etc., R., etc., Co. v. 
Latham, 26 Ga. A. 698, 107 SE 88; 
Warfield v. Sanburn, 9 Ga. A. 321, 71 
SE 703. 

Contributory negligence as a de- 
fense to actions founded on willful 
or wanton conduct see supra § 533. 

54. Defenses generally see Con- 
flict of Laws § 38. 

55. Johnson v. Chicago, ete, R. 
Co., 91 Iowa 248, 59 NW 66. 

56. Johnson vy. Chicago, ete, R. 
Co., supra. 

57. Keane Wonder Min. Co. v. 
Cunningham, 222 Fed. 821, 138 CCA 
247; Caine v. St. Louis, ete, R. Co., 
209. Aja,184, 95. S'/876; 32) ALR: 798: 
Louisville, etc., R. Co. v. Whitlow, 
105 Ky. 1, 48 SW 711, 41 LRA 614, 


19 KyL 1981. 
58. Keane Wonder Min. Co. v. 
Cunningham, 222 Fed. 821, 138 CCA 


247; Caine v. 
209 Ala. 181, 


St. Louis, etc., R. Co., 


95 S 876, 32 ALR 793; 
Morrisette v. Canadian Pac. R. Co., 
76 Vt. 267, 56 A 1102. 

59. U. S.—Keane Wonder Min, Co. 
v. Cunningham, 222 Feds 821, 138 
CCA 247 (California statute applied 
in Nevada). 

Ala.—Caine v. St. Louis, etc., R. 
Co., 209 Ala. 181, 95 S 876, 32 ALR 
793 (Oklahoma statute applied). 

Ill.—Colozza v. Iowa Cent. R. Co., 
182 Ill. A. 89 (Iowa statute applied). 

Ky.—Illinois Cent, R. Co. v. Jor- 
dan, 117 Ky. 512, 78 SW 426, 25 KyL 
1610 (Tennessee statute applied); 
Louisville, ete., R. Co. v. Whitlow, 
105 Ky. 1, 48 SW 711, 41 LRA 614, 
19 KyL 1931 (Tennessee statute ap- 
plied). 

Minn.—Dunn v. Great Northern R. 
€o., 141.) Minne ‘191, “L69-- NW. 602 
(South Dakota statute applied), 

Vt.—Morrisette v. Canadian Pac. 
R. Co., 76 Vt. 267, 56 A 1102 (Quebec 
civil law rule applied). 

60. East Tennessee, etc, R. Co. 
v. Lewis, 89 Tenn. 235, 14 SW 603. 

61. State laws’ as rules of deci- 
sion in federal courts see Federal 
Courts §§ 163-190. 

62. Reynold-West Lumber Co. v. 
Kellum, 19 F. (2d) 72 (Mississippi 
statute); Miles v. Lavender, 10 F. 


nett, 296 Fed. 436 (Mississippi stat- 
ute); Gordon Fireproof Warehouse, 
ete., Co. v. Hines, 272 Fed. 604 (Ne- 
braska statute); Heskett v. Pennsyl- 
vania Co., 245 Fed. 326, 157 CCA 518 
(Ohio statute). 

63-64. See Assumption of Risk 5 
Pe p 1412; Master and Servant 

65. See Actions § 65; Master and 
Servant § 887. See also Volenti Non 
Fit Injuria [40 Cye 217]; cases infra 
this section; and Connors-Weyman 
Steel Co. v. Kilgore, 189 Ala. 643, 66S 
609; Branstrator v. Keokuk, etc., R. Co., 
108 Iowa 377, 79 NW 130; Toomey 
v. Donovan, 158 Mass. 232, 33 NE 
396; Stevens v. United Gas, etc., Co., 
73 N. H. 159, 60 A 848, 70 LRA 119; 
Schwartz v. Onward Constr. Co., 130 
App. Div. 588, 115 NYS 380; Baker 
v. ‘Louisville, ete, Terminal R. Co., 
106 Tenn, 490, 61 SW 1029, 58 LRA 
474; Texas Tract. (Co. v. George, 
(Tex. Civ. A.) 149 SW 488; Aberdeen 
Constr. Co. v. Aberdeen, 97 Wash. 
158, 165 P 1058 (all referring to the 
rule). 

“There can be no doubt that there 
are cases where the principle which 
is often expressed by the maxim, 
Volenti non fit injuria, will have the 
effect to debar one from a remedy 
which might otherwise be open to 


him.” Miner v., Connecticut River 
th Co., 153 Mass, 398, 402, 26 NE 
[a] Rule applied to a window 


cleaner (1) who assumed the obvious 
risk of dangerous work due to the 
absence of safety-belt hooks (Dou- 
gherty v. Pratt Inst., 244 N. Y. 111, 
155 NE 67) (2) or the risk of similar 
dangers (McLean v. Studebaker Bros. 
Co. C2214 Nip. e475, 117 ene Sees 
Compare Haskell v. L. H. 
Kurtz Co., 181 Iowa 30, 162 NW 598, 
LRA1917F 369 (where defendant 
building owner and plaintiff window 
cleaner were master and servant). 

66. Indiana Natural Gas, ete., Co. 
v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742; Miner v. Connecticut 
River R. Co., 153 Mass. 398, 26 NE 
994; Gover v. Central Vermont R. Co., 
96 Vt. 208, 118 A 874; Letang’ v. 
Ottawa Electric R. Co., [1926] A. C. 
725; and cases infra note 68. 

67. Ind.—Indiana Natural Gas, 
etc., Co. v. O’Brien, 160 Ind. 266, 65 
NE 918, 66 NE 742. 
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tained thereby,®* even though he was in the exercise 
This has been referred to as 
the doctrine of ‘‘ineurred risk,’’’° ‘‘taking the risk 
"or hazard,’’™! or ‘‘running the risk’’ incident to a 
known and appreciated danger,’? and is said to rest 
upon, or be, in its nature, effect, and import, the 
equivalent at least, of the principle expressed by 
the maxim, Volenti non fit injuria."* 
is to be distinguished from the doctrine of con- 
tributory negligence because applicable even though 
the person injured was in the exercise of ordinary 


of ordinary care.®® 


NEGLIGENCE 


This doctrine 


care.™* It has also been distinguished from the doc- 


Ky.—Standard Oil Co. vy. Titus, 187 
Ky. 560, 219 SW 1077. 

Mass.—Warren vy. Boston, etc., R. 
Co., 163 Mass. 484, 40 NE 895. 

vVt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874. : 

Eng.—Letang v. Ottawa Electric 
He Go: Loe ode AueiC. 7 2by (Osborne v. 
London, etc, R. Co., 21 Q. B. D. 220. 

See also cases infra note 68._ 

[a] Actual knowledge essential.— 
(1) Standard Oil Co. v. Titus, 187 
Ky. 560, 219 SW 1077; Letang v. Ot- 
tawa Electric R. Co., [1926] A. C. 
725. (2) It is not enough that he 
might have appreciated it had he ex- 
ercised ordinary care. Warren vz. 
Boston, etc., R. Co., 163 Mass. 484, 40 
NE 895; Drown v. New England Tel., 
etc., Co., 89 Vt. 1, 66 A 30. ee 

68. Ky.—McLeod Store v. Vinson, 
213 Ky. 667, 281 SW 799; Standard 
Oil Co. v. Titus, 187 Ky. 560, 219 SW 
1077. 

Mass.—Miner v. Connecticut River 
R. Co., 153 Mass. 398, 26 NE 994; 
Pingree v. Leyland, 135 Mass. 398. 

Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874; Lavelle v. 
Central Vermont R. Co., 94 Vt. 80, 
108 A 918; Drown v. New England 
Tel:, etc., Co., 80 Vt. 1, 66 A 801. 

Eng.—Letang v. Ottawa  Hlectric 
R. Co., [1926] A. C. 725 [allowing 
app [1924] Can. S. C. 470]; Osborne 
We, wondon, ete: Re Co. ).241Q) 7B. ND. 


220. See Thomas v. Quartermaine, 
18 Q. B. D. 685, 696 (per Bowen, 
Dakss) 


Ont.—Reid v. Mimico, 59 Ont. L. 
579, [1927] 1 DomLR 235. 

Sask.—Robinson y. AssSiniboia, 21 
Sask. L. 658, [1927] 3 DomLR 514, 
[1927] 2 WestWkly 499. 

See also Canadian Pac. R. Co. v. 
Frechette, [1915] A. C. 871, 24 Que. 
K. B. 459, 22 DomLR 356, 31 West 
LR 872, 18 CanRCas 261. 

“Tf one knowing and comprehend- 
ing the danger voluntarily exposes 
himself to it, though not negligent 
in so doing, he is deemed to have as- 
sumed the risk and is precluded from 
a recovery for an injury resulting 


therefrom.” Gover v. Central Ver- 
mont R. Co., 96 Vt. 208, 214, 118 A 
874. 

[a] Rule applied.—(1) In an ac. 


tion against a railroad company for 
the death of plaintiff's horse which 
became frightened by the noise of 
cars being switched in defendant’s 
freight yard and backed over a wall, 
there was evidence that the person 
who had charge of the horse knew 
the risk he ran in going into the 
yard, and yet took the horse by the 
head, and led him in, although he 
might have had the car which he 
was going to unload moved to a safe 
place, plaintiff could not recover if 
the person in charge knew the dan- 
ger, and voluntarily assumed the 
risk. Miner v. Connecticut River R. 
Co., 153 Mass. 398, 26 NH 994. (2) A 
seventeen-year-old boy, of ordinary 
intelligence and physique, is barred 
from recovery, regardless of the 
question of contributory negligence, 
for injurles received when he fell to 
the pavement while engaged in a 
guinea chasing race conaucted for 
advertising purposes by a depart- 


ment store, where he fully appre- 
ciated the dangers ordinarily inci- 
dent to such a_ contest. McLeod 
Store v. Vinson, 213 Ky. 667, 281 
SW. 799. 

{b] In Indiana (1) language indi- 
cating adherence to the doctrine of 
the text was used in some decisions. 
Indiana Natural Gas, etc., Co. v. 
O’Brien, 160 Ind. 266, 65 NE 918, 66 
NE 742. (2) A Subsequent decision 
indicates however that the rule does 
not obtain and never has obtained 
there. Cleveland, ete. R. Co. v. 
LYNN wlad. endo, oo. IN Bola. oS 
NE 67. (8) A still later decision of 
a court of appeals indicates that the 
doctrine does obtain. Pittsburgh, 
etc., R. Co. vy. Hoffman, 57 Ind. A. 431, 
107 NE 315. 

Exposure to known and appreciated 
danger as contributory negligence 
see supra § 514. 

69. Indiana Natural Gas, etc., Co. 
v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742; McLeod Store v. Vinson, 
213 Ky. 667, 281 SW 799; Standard 
Oil Co. v. Titus, 187 Ky. 560, 219 SW 
1077; Miner v. Connecticut River R. 
Co., 153 Mass. 398, 26 NE 994; Gover 
v. Central. Vermont R. Co., 96 Vt. 
208, 118 A 874. 

70. Indiana Natural Gas, etc., Co. 
v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742; Pittsburgh, etc., R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 315. 

71. Indiana Natural Gas, etc., Co. 
v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742. 

72. Indiana Natural Gas, etc., Co. 
v. O’Brien, supra. 


73. %Ind.—Indiana Natural Gas, 
etc.,. Co. .vs O’Brien, supra; Pitts- 
burgh, ete, R. Co. v. Hoffman, 57 


Ind. A. .431, 107 NE) 315, 

Ky.—Standard Oil Co. v. Titus, 187 
Ky. 560, 219 SW 1077. 

Mass.—Miner v. Connecticut River 
R. Co., 153 Mass. 398, 26 NE 994. 

Vt.—Gover v. Central Vermont R. 
Co., 96 Vt. 208, 118 A 874. 

Que.—Canadian Pac. R. Co. v. 
Frechette, [1915] A. C. 871, 24 Que. 
K. B. 459, 22 DomLR 356, 31 WestLR 
872, 18 CanRCas 251 [allowing app 
23° Quer KoeB. 203i: 

74 Indiana Natural Gas, ete., Co. 
v. O’Brien, 160 Ind. 266, 273, 65 NE 
918, 66 NE 742; Pittsburgh, etc. R. 


Co. v. Hoffman, 57 Ind. A. 431, 107 
NE 315; Standard Oil Co. v. Titus, 
187 Ky. 560, 219 SW 1077; Miner v. 
Connecticut River R. Co., 153 Mass. 
398, 26 NE 994; Gover v. Central 
Bercaant R: Co.s9es Vtor208) Lee A 
874. 


“Contributory negligence in such a 
case can not properly be said to be 
an element therein, for certainly the 
voluntary act of a party in expos- 
ing himself to a known and appre- 
ciated danger is wholly incompati- 
ble with an act of negligence or care- 
lessness, for it must be manifest that 
carelessness' in regard to a matter 
is not the same as the exercise of a 
deliberate choice in respect thereto.” 
Indiana Natural Gas, ete. Co. vy. 
O’Brien, supra. 

[a] Principle not identical with 
doctrine of contributory negligence. 
—‘The principle that one may be 
debarred from a recovery when he 


[§ 600 


trine of assumed risk,’’ in the generally accepted 
use of that term,’® by the fact that it is operative 
independently of any contractual relation between 
the person injured and the person responsible for 
the dangerous condition or instrumentality;’* but 
other courts, while recognizing that the doctrine of 
assumption of risk in its primary meaning can apply 
only when a contractual relation exists, have as- 
serted that it may extend beyond contractual rela- 
tions, and is the doctrine upon which the rule under 
consideration rests." 


voluntarily assumes the risk is not 
identical with the principle on which 
the doctrine of contributory negli- 
gence rests, and in proper cases this 
ought to be explained to the jury. 
One may with his eyes open under- 
take to do a thing which he knows 
is attended with more or less peril; 
and he may, both in entering upon 
the undertaking and in carrying it 
out, use all the care he is capable of. 
But whether or not he thereby as- 
sumes the risk may depend on other 
circumstances.” Miner v. Connecti- 
cut River R. Co., 153 Mass. 398, 408, 
26 NE 994. 

75. See Assumption of Risk 5 C. 
J. p 1413; Master and Servant § 882 
et seq. 

76. Indiana Natural Gas, etc., Co. 
v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742; Pittsburgh, ete., R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 315. 

Doctrine of contributory negli- 
gence and doctrine of assumed risk 
distinguished see supra §§ 514-522. 

77. Standard Oil Co. v. Titus, 187 
Ky. 560, 219 SW 1077; Miner v. Con- 
necticut River R. Co., 153 Mass. 398, 
26 NE 994; Gover v. Central Vermont 
R. Con 965 Ve 52085, 204 TS Av Ride 
See Assumption of Risk 5 C. J. p 1413 
text and note 14. Compare Carriers 
§ 1481 text and notes 44, 45. 

“It is believed that much of the 
confusion to be found in the cases 
dealing with the question presented 
here arises from a failure to dis- 
tinguish carefully the two phases of 
the doctrine of assumed risk, or to 
keep in mind the different senses in 
which the term is used, as to which 
see Carleton v. Fairbanks, 88 Vt. 537, 
549, 938 A 462. In the primary and 
narrower sense the doctrine can ap- 
ply only when a contractual relation 
exists, ordinarily that of master and 
servant. But in the broader sense it 
may apply when no relation by con- 
tract exists within the limits of the 
maxim ‘volenti non fit injuria.’” 
Gover vy. Central Vermont R. Co., su- 
pra. ; 

_la] “Independently of any rela- 
tion of master and servant (1) there 
may be a voluntary assumption of 
the risk of a known danger, which 
will debar from recovering compen- 
sation in case of injury to person or 
property therefrom, even though he 
was in the exercise of due care. In 
other words, it may be consistent 
with due care to incur a known dan- 
ger voluntarily and deliberately; and 
this may be so when the danger 
arises from the known or appre- 
hended neglect or carelessness of 
others.” Miner v. Connecticut River 
R. Co., 153 Mass...398, 402;-26 NE 
994. (2) “In view of the fact that 
the doctrine of assumed risk is not 
based entirely on contract, but 
grows out of the application of the 
maxim, ‘Volenti non fit injuria,’ it is 
well settled that independently of the 
relation of master and servant, there 
may be a voluntary assumption of 
the risk of a known danger which 
will debar one from recovering com- 


pensation in case of injury, even 
though he was in the exercise of 
due care.’ Standard Oil Co. v. Ti- 


tus, 187 Ky. 560, 563, 219 SW 1077. 
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[§ 601] A. Cause or Right of 
General. 


78. Cross references: 
Action for: 
Accident to train see Railroads [33 
Cyc 745 et seq]. 
Siced see Waste [40 Cyc 517 et 
seq]. 
Willtul or criminal burning or Set- 
ting fire see Fires §§ 15-30. 
Wrongful death see Death §§ 36-260. 
Action for injuries: 


At railroad crossing see Railroads }) 


[33 Cye 1052 et seq]. 
By fire set out by railroad see 
Railroads [83 Cyc 1350 et seq]. 
From: 
Construction and maintenance of: 
Levee see Levees and Flood 
Gontrol §§ 89-93. 
Railroad see Railroads [33 Cyc 
367 et seq]. 
Defects in: 
Bridge see Bridges §§ 92-113. 
Highway see Highways §§ 472- 
490 


Leased premises see Landlord 
and Tenant §§ 970-978. 
Street or other public place see 
Municipal 
1952-2080. 
Turnpike see Turnpikes and 
Toll Roads [38 Cye 402]. 
Wharves and docks see 
Wharves [40 Cyc 916, 918]. 
Driving or rafting logs see Logs 
and Logging §§ 155-157. 
Electricity see Electricity §§ 57- 
ab 


Escape or explosion of gas see 
Gas §§ 65-T7od. f 

Explosives see Explosives §§ 30- 
49. 

Flowage of water see Waters [40 
Cyc 581 et seq, 651 et seq, 684 
et seq]. 

Negligence in: 

Navigation of vessels see Col- 
lision §§ 254-308; Navigable 
Waters [29 Cyc 322 et seq]; 
Shipping [36 Cyc 176 et seq, 
263 et seq, 339; Towage [38 
Cyc 583 et seq]. 

Use of: 

Adjoining property see Ad- 
joining Landowners §§ 2- 
13, 58-74, 84-87. 

Highway see Highways §§ 
430-438. 

Street see Municipal Corpo- 
rations §§ 3935-3944. 


“Weapon see Weapons [40 
Cye 874]. 
Negligence of agent see Agency 
§§ 577-741. 


Obstruction of or encroachment 
on highway see Highways §§ 
378-408. 

Operation of: 

Railroad see Railroads [33 Cyc 
745 et seq, 865 et seq, 1052 
et seq, 1156 et seq, 1254: et 
seq, 1350 et seq]. : 

Street railroad see Street Rail- 
roads [36 Cyc 1570 et seq]. 

Incident to: 

Construction and maintenance of 
wall see Party-Walls [30 Cyc 
796]. 

Operation of mine see Mines and 
Minerals §§ 900-906, 911-913, 
918, 932-941, 948. 

Use of easement see Hasements 
§§ 246-282. i 

To animal on or near railroad 

tracks see Railroads [33 Cye 1254 

et seq]. 


nen EEE 


The ‘‘cause of action,’’ in a suit for dam- 
ages arising from negligence, is the act done or 
omitted to be done by defendant, 
tiff, which causes a grievance for which the law 
gives a remedy;*° it is not the injury inflicted but 
the fact or facts which justify the action or show 
a right to maintain it;8! and where the same wrong- 
ful act results in injury to property and to the 
person it gives rise to distinct causes of action.*? 


Corporations §8§8. 


NEGLIGENCE 


XII. ACTIONS*78 
Action?°—1. In 


affecting plain- 


edy.°* 


Action for injuries:—Cont. 

To licensee or trespasser on rail- 
road property see Railroads [33 
Cye 865 et seq]. 

To or by animal in general see 
Animals §§ 3848-386, 404-449, 456— 
471, 510-546. ; 

Action for negligence against: 

Abstractor see Abstracts of. Title 
§§ 14-19. 

Bailee see Bailments §§ 116, 118- 
124, 127-171. 

Broker see Brokers §§ 53-57. 

Carrier in respect of carriage of: 
Goods see Carriers §§ 507-623; 

Shipping [36 Cyc 263 et seq]. 
Passengers: 
In general see Carriers §§ 
1403-1480; Shipping [36 Cyc 
339]. 

In palace and sleeping cars see 
Carriers §§ 1549-1556. 
Passenger’s baggage or effects 
see Carriers §§ 1602-1610. 
Depositary see Depositaries § § 26-40. 
Druggist see Druggists §§ 61-71. 

Factor see Factors §§ 113-124. 

Innkeeper for injuries to guest’s 
property or person see Innkeep- 
ers §§ 62-68, 75-79. 

Justice of the peace see Justices 
of the Peace §§ 35-40, 45—48. 

Master: 

For injuries to servant see Mas- 
ter and Servant §§ 1141-1445. 
For negligence of servant or in- 


dependant contractor see 
eee and Servant §§ 1570-— 


Officer in general see Officers [29 
Cyc 1447 et seq]. 

Physician or surgeon for negli- 
gence and malpractice see Phy- 
Sicilians and Surgeons [30 Cyc 
1581 et seq]. 

Receiver see Receivers [34 Cyc 408 
et seq]. 

Sheriff or constable see Sheriffs and 
Constables [35 Cyc 1783 et seq]. 

Telegraph and telephone company 
for negligence in construction 
and maintenance see Telegraphs 
peed Telephones [37 Cyc 1644 et 
seq]. 

ene see Trusts [39 Cyc 570 et 
seq]. 

Warehouseman see Warehousemen 
[40 Cyc 463 et seq]. 

Action for negligence by: 

Life tenant for injuries to estate 
see Estates §§ 126-129. 

Parent for injury to, or loss of 
services of, child see Parent and 
Child [29 Cyc 1637 et seq]. 

Action for negligence by or against: 

Corporation see Corporations §§ 
2862-2028, 

Executor or administrator see Exe- 
cutors and Administrators §§ 
1806-2298. 

Husband or wife or both see Hus- 
band and Wife §§ 664-832. 

Infant see Infants §§ 248-379. 

Insane person see Insane Persons 
§§ 569-660. 

Livery-stable or garage keeper see 
Livery-Stable and Garage Keep- 
ers §§ 73-80, 86-89. 

Partnership see Partnership [30 
Cyc 556 et seq]. 

Action on the case see Case, Action 
on-11 C.J. pt: 

Elements and assessments of dam- 
ages caused by negligence see 

Damages 17 C. J. p 699 


*By Henry H, SKYLES (§§ 601-735). 
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One who suffers an injury to his person or property 
because of the negligent act of another has a right 
of action therefor at common law;** and where a 
statute requires an act to be done or abstained from 
by one person for the benefit of another, negligence 
in the performance of or abstinence from such act 
gives rise to a right of action in favor of such 
other, even though the statute gives no special rem- 
It has been held that, although a statute 
imposes a penalty for failure to perform the acts 


Joinder of causes of action see Ac- 

tions §§ 188-274. 

Jurisdiction: 
In general see Courts §§ 13-177. 
Of justice of peace see Justices of 
the Peace § 65. 
Limitation of action for negligence 

nee Limitations of Actions §§ 107— 
Recoupment, set-off, and counter- 

claim in action for negligence see 

Set-Off and Counterclaim [34 Cyc 

657 et seq]. 

Splitting cause of actions see Actions 

§§ 298-303. ‘ 
Survival of cause of action see Abate- 

ment and Revival 1C. J. p 1, 
Venue and place of trial see Venue 

[40 Cye 1]. 

79. Cause or right of action gen- 
erally see Actions §§ 46-71. —~ 

80. Buntin v. Chicago, ete., R. Co., 
41 Fed. 744; Lee v. Republic Iron, 
ete., Co.,, 241 Ill. 372, 89 NE 655; 
Mooney v. Chicago, 239 Ill. 414, 88 
NE 194; George B. Swift Co. v. Gay- 
lord, 229 Ill. 330, 82 NE 299; Swift 
v. Madden, 165 Ill. 41, 45 NE 979. 

81. Box v: Chicago, ete., R. Co., 
an Aa BE Os 78 NW 694. 

} runsden vy. Humphrey, 14 Q. 
Bobs EAT ®, : 

83. Ala.—Southern Rs Co. Vv. 
Arnold, 162 Ala. 570, 50 S 293. 

Ark.—Pittsburg Reduction Co. 
Horton, 87 Ark. 576, 113 SW 64 
18 LRANS 905. 

Fla.—Turlington v. Tampa Electric 
Co., 62 Fla. 398, 56 S 696, 38 LRANS 
72, AnnCas1913D 1213. 

Ill.—Prouty v. Chicago, 250 Ill. 222, 
95 NE 147. 

Iowa.—Mitchell v. Des Moines City 
R. Co., 161 Iowa 100, 141 NW 43. 

Ky.—Kentucky Cent. R. Co. v. 
Thomas, 6 Kyl 599, 13 Ky. Op. 269. 

Me.— Burner v. Jordan Family 
Laundry, 122 Me. 47,118 A 722. 

Md.—Flaccomio y. Eysink, 129 Md. 
367, 100 A 510. 

Minn.—Pearson y. Tri-State Tel., 
etc., Co., 111 Minn. 331, 126 NW 1091. 

Tex.—Abilene Ov Co. v. Briscoe, 
27 Tex, Civ: A: 157, 66-SW 38165. 

Va.—Bragg v. Norfolk, ete., R. Co., 
110 Va. 867, 67 SE 593. 

W. Va.—Keyser Canning Co. v. 
Klots Thowing Co., 94 W. Va, 346, 
118 SE 5621, 31 ALR 283. 

“Tt is a well settled general: rule 
that when a defendant has violated a 
duty imposed upon him by the com- 
mon law he should be held to be lia- 
ble to every person injured whose 
injury is the natural and probable 
consequence of the misconduct.” 
Pittsburg Reduction Co. v. Horton, 


Vv. 
7, 


8% Ark. 676, 579, 113° "SW 16475 18 
LRANS 905. 
[a] Tilustration. — Where one 


places a car so near a track over 
which cars are being rightfully oper- 
ated by another as to injure the 
other or his servant, while in the 
discharge of his duty to his master, 
the person so placing the car will 
be liable for the injury proximately 
caused by his negligence. Southern 
ge v. Arnold, 162 Ala. 570, 50 S 
93. 

84. Gonzalez v. San Juan Light, 


etc., Co., 17 Porto Rico 115; Queen 
v. Dayton Coal, etce., Co., 95 Tenn. 
458, 32 SW 460, 49 AmSR 935, 30 
LRA 82. 
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required by it, yet an action for injuries sustained 
by reason of such failure on the ground of negli- 
gence may also be maintained;*° and that, where 
the statute provides for an action of tort and an 
indictment as concurrent remedies, if an action of 
tort is brought it is governed by the rules applicable 
to civil eauses.*® 

[§ 602] 2. Injury and Damage.** The gist of the 
right of action for injury caused by negligence is 
the injury or damage which has been wrongfully 
done to plaintiff,s* and hence a right of action for 
negligence exists only where injury or damage has 
been caused thereby to plaintiff ;*® and this rule ap- 
plies whether the action is for a statutory wrong?® 
or for common-law negligence.®! For example, in 
order to recover damages for injury to real prop- 
erty, resulting from negligence, the owher must 
wait until the injury or damage has actually hap- 
pened.®? 

[§ 603] B. Nature and Form of Remedy®*—1. In 
General. The ordinary remedy for recovering dam- 
ages for negligence, as a tort, is by an action ex 
delicto;°4 but where the neghgent acts involve a 
breach of contractual duties, redress may be ob- 
tained either by an action ex contractu or by an.ac- 
tion ex delicto.% 

Negligence or nuisance. Where the acts com- 
plained of as constituting negligence also constitute 
a nuisance, an action for negligence les, although 
an action for nuisance may be maintained;** and 


[a] Rule applied.—Under a statu- 
tory provision that a person who 


NEGLIGENCE 


of property see Actions § 165. 
Waiver of tort and suit in assump- 


[§§ 601-605 


where the action is based on the negligent failure 
to perform a duty, the action is one for negligence 
rather than for maintaining a nuisance." 

[§ 604] 2. Trespass or Case. Where redress is 
sought by an action ex delicto, for injuries caused 
by the negligence of another, plaintiff, as a general 
rule, may sue either in trespass or in case, dependent 
upon the character of the particular acts of negli- 
gence which caused the injury.°® Where the injury 
is the immediate and direct result of the negligent 
acts, according to some authorities the proper rem- 
edy is in trespass;°® but according to other authori- 
ties, either trespass or case may be maintained 
where there has been an immediate and also a 
consequential injury from the same act of negli- 
gence;! and, if the injury is attributable to neg- 
ligence, although immediate, the injured party has 
his election either to treat the negligence as the 


cause of action, and declare in case, or to consider ~ 


the act itself as the injury, and declare in trespass.” 
But where the injury is not the direct result of the 
negligence, but is merely a consequence thereof, the 
proper remedy is not trespass, but an action on the 
case.® 

[§ 605] C. What Law Governs‘—l. As to Right 
of Action and Defenses. Under general rules® in 
an action for an injury caused by negligence in 
another state or jurisdi¢tion, the lex loci delicti— 
the law of the place where the injury oceurred— 
governs and controls as to plaintiff’s right of ac- 


see Nuisances [29 Cyc 1214 et seq]. 


through his negligence causes dam- 

age to another is obliged to repair 

the damage so done, a right of ac- 
tion for such damages exists in favor 
of such other. Gonzalez v, San Juan 

Light, etc., Co., 17 Porto Rico 115. 
Statutory rights of action generally 

see Actions § 47 et seq. 

85. Parker v. Barnard, 135 Mass. 
116, 46 AmR 450. 

Violation of: 

Criminal or penal statute as cause 
of action generally see Actions 
§§ 49-51 

Statute or ordinance as Wachinerice 
generally see supra §§ 99-123. 

86. Boott Mills v. Boston, ete., R. 
Co., 218 Mass, 582, 106 NE 680. 

[a] Rule applied, under a statute 
which authorizes an action of tort 
for damages to a nonemployee from 
the negligence of a railroad, and a 
coneurrent remedy by indictment. 
Boott Mills v. Boston, etc., R. Co., 
218 Mass. 582, 106 NE 680. 

87. Injury or damage as elements 
of: 

Actionable negligence generally see 
supra §§ 31, * 

Cause or right of action generally see 
Actions §§ 47-64; Damages § 54 


88. Brackett v. Perry, 201 Mass. 
502, 87 NE 903; Johnson v. Rouch- 
leau-Ray Iron Land Co., 140 Minn. 


289, 168 NW 1, 3 ALR 679. 

89. See supra § 31. 

90. Hanscomb yv. Goodale, 81 N. H. 
150, 124 A 458. 


91. Hanscombe v. Goodale, supra. 
92. Johnson vy. Rouchleau - Ray 
Iron Land Co., 140 Minn. 289, 168 


Nw 1, 3 ALR 679; West Leigh Col- 
liery Co., Ltd. v, Tumeicliffe & Hamp- 


son, Ltd., [1908] A. C. 27, 10 AnnCas 

74. 

5 93. What law governs see infra 
606 


94. Actions in contract and tort 
generally see Actions §§ 186-170. 
95. See Actions §§ 136-170. 
. Action ex contractu or ex delicto 
for: 
Negligent breach of contract gener- 
ally see Actions § 144. 
Negligent injury, loss, or destruction 


sit see Actions §§ 158-169. 

96. Smethurst v. 
Independent Cong. Church, 148 Mass. 
261, 19 NE 387, 12 AmSR 550, 2 LRA 
695; O'Sullivan vy. Knox, 81 App. Div. 
438, 439, 80 NYS 848 [aff 178 N. Y. 
565. mem, 70 NE 1104 mem]. 

“The complaint was dismissed on 
the ground that it was laid in negli- 
gence, and as the dereliction proved 
if any constituted a nuisance no re- 
covery was permissible upon the 
cause of action alleged. ... We real- 
ize there is a well-recognized dis- 
tinction between an action of negli- 
gence and one in nuisance, but we 
cannot assent to the proposition that 
the defendant owed no duty to the 
plaintiff. The proprietor of real es- 
tate has the right ordinarily to use 
it as he may elect, but if he erects a 
structure dangerous to others or neg- 
ligently allows it to become so he is 
liable in damages to one who is in- 
jured solely by reason of the offend- 
ing structure. If a man constructs 
a large signboard in a careless man- 
ner on his premises, but closely ad- 
jacent to a sidewalk in a street, and 
it topples over by reason of its faulty 
construction and injures a person on 
the sidewalk, an action of negligence 
for damages may be maintained at 
the instance of a person injured. It 

may be that the structure is a nui- 
sance and an action of that kind may 
also be maintained.” O’Sullivan v. 
Knox, supra, 

[a] Rule applied.—In an action 
for the negligence of one in erect- 
ing a building so near a street that 
the safety of travelers was endan- 
gered by ice and snow falling from 
the roof, it is no objection that the 
building also constitutes an _  en- 
croachment upon the highway, and 
that plaintiff's action should be for 
the maintenance of a nuisance or in 


trespass. Smethurst Vv. Barton 
Square Independent Cong. Church, 
148 Mass. 261, 19 NE 387, 12 AmSR 
550, 2 LRA 695 


Election of remedies generally see 
Election of Remedies 20 C. J. pl. 
Remedies for nuisances generally 


97. Cottrell v. Dimick, 1 NYSt 304. 
98. Maronen y. Anaconda Copper 
Barton Square] Min. Co., 48 Mont. 249, 136 P 968; 


Percival v. Hickey, 18 Johns. (N. Y.). 
257, 9 AmD 210. 

99. See fae § 126; 
tion on §§ 4 

Action of Seni generally _ see 
Trespass [88 Cyc 1072 et seq]. 

1. Johnson vy. Castleman, 2 Dana 


Case, Ac- 


(Ky.) 877; McAllister y. Hammond, 
6 Cow. (N. Y.) 342 
Waiving trespass and maintaining 


case see Case, Action on § 5. 

2. Ala.—Alabama Midland R. Co. 
v. Martin, 100 Ala, 511, 14 S 401. 

Ark.—Ferrier v. Wood, 9 Ark. 85. 
ei .—Schuer v, Veeder, 7 Blackf. 
poem .—Johnson y. Castleman, 2 Dana 
geet H.—Dalton vy, Favour, 3 N. H. 

N. Y.—Wilson v. Smith, 10 Wend, 
324; McAllister vy. Hammond, 6 Cow. 
342; Blin v. Campbell, 14 Johns. 432. 
See Percival v. Hickey, 18 Johns, 257, 
9 AmD 210 (recognizing the rule, put 
holding that, where the injury was 
immediate and was the result of 
gross negligence, trespass was the 
appropriate remedy). 
ane C.—Baldridge v. Allen, 24 N. Cc. 
BE bg I.—Brennan v. Carpenter, 1 R. I, 

Vt.—Howard v. Tyler, 46 Vt. 683; 
Claflin v. Wilcox, 18 Vt. 605; Water- 
man y. Hall, 17 Vt. 128, 42 AmD 484, 

Eng.—Moreton Vv. Hardern, 4B. & 
C, 223, 10 ECL. 553, 107 Reprint 1042; 
Williams v. Holland, 10 Bing. 112 
25 WCL 61, 131 Reprint 848, 6 C.& Pp. 
23, 25 ECL 302, 

Waiving trespass and maintaining 
case see Actions § 126 

arte See Actions § 126; Case, Action 
on 

4. ‘Conflict of laws generally see 
Conflict of Laws 12 C. J. p 427. 

What law governs: 
Action for death by wrongful act see 

Death §§ 81, 105. 
weet ooo rs of damages see Damages 


5. See Conflict of Laws §§ 35-38. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion,® as to defendant’s matters of defense,’ such 
as the fact of plaintiff’s contributory negligence,® 
and as to the injury being avoidable notwithstand- 
In accordance with 
these rules, where a cause of action for negligence 
is based on the law of a sister state and defendant 
invokes that law and claims the protection of deci- 
sions of that state, the case must be determined 
according to the law of such state.1° 
special law or statute’ of such other jurisdiction 
is pleaded and proved, the presumption is that it is 
the same as the law of the forum,*! and that the 


ing contributory negligence.® 


6 U. S.— Norfolk, etc., R. Co. v. 
Norton Iron Works, 279 Fed. 32. 

Ala.—Louisville, ete, R. Co. v. 
Cook, 168 Ala, 592, 53 S 190. 

Ark.—St. Louis-San Francisco R. 
Co. v. Whitfield, 155 Ark. 560, 245 SW 
323; Missouri Pac. R. Co. v, Coca 
Cola Bottling Co., 154 Ark. 413, 242 


SW 813; St. Louis Southwestern R. 
@o.--v. Carmack, 187. .S W +6353. ‘St. 
Louis, etc., R. Co. v. Hesterly, 98 


Ark. 240, 135 SW 874 [rev on other 
grounds 228 U. S. 702, 33 SCt 703, 
ST Le Ved. 1031). 

Conn.—Orr v. Ahern, 139 A 691. 

D. C.—Carter v. McDermott, 29 
App. 145, 10 LRANS 1103, 10 Ann 
Cas 601. 

Ga.—Seaboard Air-Line R. Co. v. 


Andrews, 140 Ga. 254, 78 SE 925, 
AnnCasi1914D 165; Lay v. Nashville, 
etc., Co.,- 131 Ga. 345, 62 SEH 189; 
Hines v. Evitt, 25 Ga. A.:606, 103 SH 
865. 

Tll.—Opp v. Pryor, 294 Till. 538, 
128 NE 580; Chicago, etc., R. Co. v. 
Tuite, 44 Ill. A. 535. 

Ind:-— Cleveland, © etc.,) Rai Cou. v. 
Wolf, 189 Ind. 585, 128 NE 38, 695; 


Cleveland, etc., R. Co. v. Wolf, 121 
NE 438; Burns v. Grand Rapids, etc., 
R. Co., 113 Ind. 169, 15 NE 230. 

Iowa.—Rastede v. Chicago, etc., R. 
Co., 203 Iowa 430, 212 NW 751; Brew- 
ster v. Chicago, etc., R. Co., 114 Iowa 
144, 86 NW 221, 89 AmSR 348. 

Ky.—Thacker v. Norfolk, etc, R. 
Co., 162 Ky. 337, 172 SW_658; Wil- 
liamson v. Norfolk, etc., R. Co., 160 
Ky. 158, 169 SW 613; Pittsburg, etc., 
R. Co. v. Grom, 142 Ky. 51, 133 SW 
977; Louisville, etc., R. Co. v. Smith, 
135 Ky. 462, 122 SW 806; Illinois 
Cent. R. Co. v. Jordan, 117 Ky. 512, 
78 Sw 426, 25 KyL 1610. 

Md.—Security Cement, etc., Co, v. 
Bowers, 124 Md. 11, 91 A 834. 

Mass.—Hall v. Hamel, 244 Mass. 
464, 138 NE 925; Levy v. Steiger, 233 
“Mass. 600, 124 NE 477. 

Mich.—Petrusha v. Korinek, 237 
Mich. 583, 213 NW 188; Turner v. St. 
Clair Tunnel Co., 121 Mich. 616, 80 
NW 720, 47 LRA 112. : 

Minn.—Herrick v. Minneapolis, etc., 
R. Co.; 31 Minn. 11, 16 NW 413, 47 
AmR 771 [aff 127 U. S. 210, 8 SCt 
1176, 32 L. ed. 109]. 

Miss.—Southern R. 
95 Miss. 611, 49 S 835. — 

Mo.—Gersman v. Atchison, etc., R. 
-Co., 229 SW 167; Woodard v. Bush, 
282 Mo. 163, 220 SW _839; Riley v. 
Kansas City Southern R. Co., 256 Mo. 
596, 165 SW 1043; Johnson y. Atchi- 
son, etc., R. Co., (A.) 290 SW 462; 
Morris v. Chicago, etc., R. Co., (A.) 
‘251 SW 7638; Coy v. St. Louis, etc., 
R. Co., 186 Mo. A. 408, 172 SW 446; 
Michael v. Kansas City Western R. 
“Co., 161 Mo. A. 53, 143. SW 67. 

N. H.—Marshall v. Boston, etc., R. 
Co., 81 N. H. 548, 124 A 550; Connec- 
ticut Valley Lumber Co. v. Maine 
Cent.) R. Co, H.- (653, 1038) 4 
263; Young v. American HWxpress Co., 
76 N. H. 582, 86 A 138. 

N. Y.—Sapone v. New York Cent., 
-etc., R. Co., 130 Misc. 755, 225 NYS 
211; United Transp. Co. v. Hass, 91 
Mise. 311, 155 NYS 110 [aff 171 App. 
Div. 971 mem, 155 NYS 1145 mem 
(aff 222 N. Y. 623 mem, 118 NE 
1080 mem)]; Haus v. Erie R. Co., 
-89 Misc. 416, 151 NYS 919. 

N. C.—Harrison vy. Atlantic Coast 


Co. v. Grace, 


NEGLIGENCE 


state.12% 


But where no 


eens R. Co., 168 N. C. 382, 84 SH 

Oh.—Hrie R. Co. v. Welsh, 89 Oh. 
St. 81, 105 NE 189; Mostov v. Un- 
kefer, (A.) 157 NE 714; Yeazel v. 
hegiayille, ete, nt.) Con. O72 sOre@ an AY 


‘Pa.—Clark vy. Best Mfg. Co., 243 
Pa. 343, 90 A 186; Bayuk v. Wilson 
Martin Co., 81 Pa. Super. 195. 

R. I.—Pendar v. H. & B. American 
Mach. Co., 35 R. I, 321; 87 Al, LRA 
1916A 428. 

S. C.—Smith v. Southern R. Co., 
87 S. C. 136, 69 SE 18; Bridger v. 


‘Asheville, ‘etc., R. Co.,.27 S. C. 456, 
3 SE 860, 13 AmSR 653. 
Tex.—Chicago, etc, R. Co. v. 


Thompson, 100 Tex. 185, 97 SW 459, 
123 AmSR 798, 7 LRANS 191. 

Utah.—Johnson y. Union Pac. Coal 
ee 28 Utah 46, 76 P 1089, 67 LRA 

Wash.—Reynolds v. Day, 79 Wash. 
499, 140 P 681, LRAI1916A 432: 

W. Va.— Owen vy. Appalachian 
Power Co., 78 W. Va. 596, 89 SE 262. 

Man.—Jones v. Canadian Pac. R. 
Co., 49 DomLR 335, [1919] 3 West 
Wkly 994. 

Que.—Canadian Pac. R. Co. v. Par- 
ent; 24 Que. K. B. 193 [dism app 46 
Que. Super. 319, and app dism 51 
Can. S. C. 234, 21 DomLR 681 (rev 
on other grounds [1917] A. C. 195, 
33 DomLR 12, 23 RevLegNS 292, 20 
CanRCas 141)]; Grand Trunk R. Co. 
v. Marleau, 21 Que. K. B. 269, 14 
CanRCas 284 [rev 38 Que. Super, 394, 
12 CanRCas 149]. ‘ 

[a]. Tllustration.—In an action in 
the federal district court in one state 
for damages to railroad equipment in 
a collision with defendant’s truck at 
a highway crossing in another state, 
the right of action is governed by the 
laws of the latter state. Norfolk, 
ete., R. Co. v. Norton Iron Works, 
279 Fed. 32. 

[b] A statute of one state, where 
an act of negligence caused injury or 
death, which is similar to a statute 
in another state authorizing a right 
of action in such cases, will be en- 
forced by comity in the latter state 
in an action for the recovery of dam- 
ages for such negligence. Knight v. 
West Jersey R. Co., 108 Pa. 250; 56 
AmR 200. ; 

[c] Imputed negligence. — The 
rights of the parties as regards im- 
puted negligence are governed by the 
saw of the place where the tort was 
committed, if such law is pleaded. 
Mostoyv v. Unkefer, (Oh. A.) 157 NE 


714, 

{d] Right of guest in automobile 
to recover for injury resulting from 
the negligence of her host is gov- 
erned by the law of the jurisdiction 
where the injury occurred. Hall v. 
Hamel, 244 Mass. 464, 1388 NE 925. 

7. Caine v, St. Louis, ete., R. Co., 
209 Ala. 181, 95 S 876, 32 ALR 7938. 
And see cases supra note 6. 

8 U. S.—Long v. Atlantic Coast 
Line R..Co., 238 Med. /919,.151; CCA 
653; Keane Wonder Min, Co, v. Cun- 
ningham, 222 Fed. 821, 138 CCA 247. 

Ala.—Caine yv. St. Louis, ete, R. 
Co., 209 Ala. 181, 95 S 876, 32 ALR 793, 


Ga.—Hines v. Evitt, 25 Ga. A. 606, 
103 SE 865. ; 
Ky.—Williamson y. Norfolk, ete., 


Rei CO.; 
Illinois Cent, 


160 Ky. 
R. 


158, 169 SW. 613; 
Co-ov. pordan;: ‘LL, 
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common-law rules of negligence,!? and contributory 
negligence’?“% prevail there; but. no such presump- 
tions arise as to the statutory law of a sister 
Where the action is founded on common- 
law negligence, the case may be properly tried under 
the rules of negligence of the forum.?* 

_ [§ 606] 2. As to Remedy and Procedure.1* In an 
action in one state or jurisdiction for injuries caused 
by negligence in another state or jurisdiction, the 
lex fori—the law of the forum—governs as to the 
nature and form of the remedy,’ although it may 
differ materially from the remedy established in 


Ky. 512, 78 SW 426, 25 Kyl 1610; 
Louisville, ete., R. Co. v.. Whitlow, 
105.Ky. 1,.438 SW 711,19 Kyl 1931; 
41 LRA 614. 

Mo.—Woodard v. Bush, 282 Mo. 
163, 220 SW 839; Miller v. Kansas 
City: Western R. Co., 180. Mo. A, 371} 
168 SW 3836. 

S. C.—Bridger vy. Asheville, etc., R. 
or 27 S. C. 456, 3 SE 860, 13 AmSR 


Tenn.—East Tennessee, etc., R. Co. 
v. Lewis, 89 Tenn. 235, 14 SW 608. 

Vt.—Morrisette v. Canadian Pac. 
R. Co., 76 Vt. 267, 56 A 1102. 
_ (aj DQiustration.—Where the in- 
jury oceurs in a state in which con- 
tributory negligence will not defeat 
the action, but goes only in mitiga- 
tion of damages, and the action for 
damages is brought in another state 
where contributory negligence wiil 
defeat such an action, the liabil- 
{ty for the damages is governed by 
the laws of the former state. Louis- 


ville, ete., R. Co. v. Whitlow, 105 
Ky. ed, (4863S Wet bd, ivi 9 Akoya: 93a, 
41 LRA 614; Miller v. Kansas City 


Western R. Co., 180 Mo. A. 371, 168 
SW 336. 

Contributory negligence generally 
see supra §§ 500-599, 

9. Missouri Pac. R. Co. v. Coca 
Cola Bottling Co., 154 Ark. 413, 242 
SW 813. : 

Injury avoidable notwithstanding 
contributory negligence generally see 
supra §§ 539-545, 

10. Hiatt v. St. Louis-San Fran- 
cisco R. Co., 308 Mo. 77, 271.SW 806; 
Woodard v. Bush, 282 Mo. 163, 220 
SW 839; Riley v. Kansas City South- 
ern R. Co., 256 Mo. 596, 165 SW 1043; 
Morris v. Chicago, ete., R. Co., (Mo. 
A.) 251 SW 763. 

11. Seaboard Air-Line R. Co. v. 
Andrews, 140 Ga, 254, 78 SE 925, Ann 
Cas1914D 165; Alabama Midland R. 
Co, v.. Guilford, 119 Ga.1528,; 46 SE 
655; Lemieux v. Boston, ete., R. Co., 
219 Mass, 399, 106 NE 992; Biggie v. 
Chicago, etc., R. Co., 159 Mo. A. 350, 
140 SW 602; Canadian Pac. R. Co. v. 
Parent, 24 Que. K. B. 193 [dism app 
46 Que. Super. 319, and app dism 51 
Can, S. C. 234, 21 DomLR 681 (rev 
on other grounds [1917] A. C. 195, 33 
DomLR 12, 23 RevLegNS 292, 20 Can 
RCas 141)]. 

Presumptions as to law of sister 
state or foreign country generally see 
Evidence § 87, 

12. Lay v. Nashville, etc., R. Co., 
131 Ga. 345, 62 SE 189; Hines v. 
Evitt, 25 Ga. A. 606, 108 SE 865; 
Yeazel v. Louisville, ete., R. Co., 32 
O. Cc. A, 492. 

Presumption as to existence of 
common law in sister state or for- 
eign country generally see Common 
Law §§ 382-34. 

124%. Hill v. Chattanooga R., ete., 
Co,, 21 Ga. A. 104, 938 SH 127, 

12144. Lemieux v. Boston, ete, R. 
Co., 219 Mass. 399, 106 NE 992. 

13. Hill v. Kansas City R. Co., 289 
Mo. 193, 233 SW 205; Lyons v. Met- 
ropolitan St. R. Co., 253 Mo. 143, 161 
SW 726, AnnCasi1915B 508; Thompson 
v. St. Louis Southwestern R. Co., 243 
Mo. 336, 148 SW 484. 

14. Lex fori generatly see Conflict 
of Laws § 27. 

15. U. S.—Central Vermont R. Co, 
v. White, 238.U. S.. 507, 35. SCt..865, 
59 L. ed. 1433, AnnCas1916B 252. 
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the state or jurisdiction within which the cause of 
action arose;!® and as a general rule such law also 
governs all matters of procedure and practice relat- 
ing to such remedy,?’? such as the pleading,'® the 
service of notice,!® the presumptions and burden of 
proof,?° and the sufficiency of the evidence,”! as well 
as whether there is sufficient evidence to go to the 
The lex loci delicti, however, will govern 
as to such matters where it is pleaded and proved 
as the law of the case;?* and where the right of 
action for negligence is based on a foreign statute, 
such statute will govern as to matters of procedure, 
which under the terms of the statute constitute a 
part of the substantive right of action.** 
where by statute a prima facie case is made for 
plaintiff by proof of injury, without proof of negli- 
gence, a substantive right is conferred which gov- 
erns the trial of the case in another state.*® 
also, it has been held that evidence tending to im- 


quby22 


Ill.—Chieago, ete., R. Co.,v. Tuite, 
44 Til, A. 530. 

Mass.—Levy v. Steiger, 233 Mass. 
600, 124 NE 477. 

N. H.—Connecticut Valley Lumber 
Com ve Maine’ Cent: Ri ‘Coyt78 Novo: 
5538, 103 A 263. 

N. Y.—Sapone v. New Tee Cent., 
ete., R. Co., 180 Misc. 755, 225 NYS 
211. 

Pa.—Knight v. West Jersey R. Co., 
108 Pa. 250, 56 AmR 200. 

Wis.—Anderson .v. Milwaukee, etc., 
R. Co., 37 Wis. 321. 

Nature and form of remedy gen- 
erally see supra §§ 6038, 604. 

What law governs form of remedy 
generally see Actions § 92. 

16. Connecticut Valley 
Co. v. Maine Cent. R. Co., 
553, 103 A 263. 

17. U. S.—Central Vermont R. Co. 
v. White, 238 U. S. 507, 35 SCt 865, 
59 L. ed, 1433, AnnCas1916B 252. 

Ala.—Helton v. Alabama Midland 
RYConsGT Ala. (2757 1287 276. 

Ark.—St. Louis, etc., R. Co. v. Coy, 
113 Ark. 265, 168 ae 1106. 

Ga. —Richmond, et Rit (Comey. 
Mitchell, 92 Ga. 17, 13. 'SE 290. 

I1l.— Chicago, etc., RR. Cor v, “Duite; 
44 Tll. A. 535. 

Ind.—Cleveland, ete., R. Co. v. 
Wolf, 189 Ind. 585, 128 NE 38, 695; 
Cleveland, etc., R. Co. v. Wolf, 121 
NE 438; Chicago Terminal Transfer 
R. Co. v. Vandenberg, 164 Ind. 470, 
73 NE 990 

Iowa.—Rastede v. Chicago, etc., R. 
Co., 203 Iowa 430, 212 NW 751; John- 
son v. Chicago, etc., Ke:Co;; 91 Iowa 
248, 59 NW 66. 

Mass. —Levy v. Steiger, 233 Mass. 
600, 124 NE 477. 

Minn —Fryklund v, Great Northern 
R.* Co:, 101° Minn: 37° 110° NW * 727; 
Jones v. Chicago, etc., R. Co., 80 
Minn. 488, 83 NW 446, 49 LRA 640. 

Mo.—Johnson v. Atchison, etc., R. 
Co., (A.) 290 SW 462. 

N. J.—¥Fortein v. Delaware, etc., R. 
Co., 100 A 194. 

N. Y.—Sapone v. New York Cent., 
etc;;, Re Co;," 130° Mise. 755, 225 NYS 
211: Colucci v. Lehigh Valley R. Co., 
121° Mise. (58, 202 NYS 717. 

N. C.—Harrison v. Atlantic Coast 
Line R. Co., 168 N.C. 382, 84 SE 519. 

Oh.—Yeazel Vv. Louisville, etc., R. 
Co., 32 C. O. A. 492, 

[a] Foreign statute not applica- 
ble.—A statute of a sister state, pro- 
viding that the question of contribu- 
tory negligence of one killed or in- 
jured at certain kinds of railroad 
crossings shall be left to the jury, 
has no application to an action 
brought in New York to recover for 
injuries occurring at such a crossing 
in such state. Colucci v. Lehigh Val- 


Lumber 
78 N. H. 


oe R. Co., 121 Mise. 758, 202 NYS 
18, Cincinnati, ete., Electric St. R, 


NEGLIGENCE 


Thus, 


So, 


Co. v. Klump, 37 Ind. A. 660, 77 NE 
869; Levy v. Steiger, 233 Mass. 600, 
124 NE 477. 

What law governs pleading gener- 
ally see Pleading [31 Cyc 45]. 

19. See infra § 619. 

20. See infra § 736 notes 30-32. 

What law governs evidence gener- 
ally see Evidence § 165. 


21. See infra : 736 note 34. 
22. See infra 736 note 33. 
23. Riley v. Kansas City Southern 


R. Co., 256 Mo. 596, 165 SW 1043. 

[a] Illustration. —-Where, in an ac- 
tion for personal injuries sustained 
in Kansas, the law of that state is 
pleaded and put in evidence, such law 
governs as to the application of the 
rule in that state as to whether neg- 
ligence is a question of law or one 
for the jury. Riley v. Kansas City 
or tyes R. Co., 256 Mo, 596, 165 SW 

24. Central Vermont R. Co. v. 
White, 238 U. S. 507, 35 SCt 865, 59 
L. ed. 1433, AnnCas1916B 252; Hiatt 
VeSt Louis San Francisco R. Co., 308 
Mo. 77, 271 SW 806. 

[a] “Matters of substance and 
procedure must not be confounded be- 
cause they happen to have the same 
name. For example, the time within 
which a suit is to be brought is 
treated as pertaining to the remedy. 
But this is not so if, by the statute 
giving the cause of action, the lapse 
of time not only bars the remedy but 
destroys the liability. ...In that 
class of cases the law of the juris- 
diction, creating the cause of action 
and fixing the time within which it 
must be asserted, would control 
even where the suit was brought in 
the courts of a state which gave a 
longer period within which to sue. 
So, too, as to the burden of proof. As 
long as the question involves a mere 
matter of procedure as to the time 
when and the order in which evidence 
should be submitted the state court 
ean, in those and similar instances, 
follow their own practice even in the 
trial of suits arising under the Fed- 
eral law. But it is a misnomer to 
say that the question as to the bur- 
den of proof as to contributory neg- 
ligence is a mere matter of state pro- 
cedure. For, in Vermont, and in a 
few other States, proof of plaintiff's 
freedom from fault is a part of the 
very substance of his case.’’ Central 
Vermont R. Co. v. White, 238 U. S. 
507, 511, 35 SCt 865, 59 L. ea. 1438, 
AnnCas1916B 252. 

25. Hiatt v. St. Louis-San Fran 
cisco R. Co., 308 Mo. 77, 271 SW 806. 

26. Lemieux v. Boston, ete., R. Co, 
219 Mass. 399, 106 NE 992; Yeasel v. 
Louisville, ete., R. Co., 32 0. C. A, 492 

[a] Thus (1) evidence of the ex- 
istence of a speed ordinance, a viola. 
tion of which was relied on to estab. 
lish negligence, as it tends to impose 


pose a liability for negligence relates to the right 
of action and is governed by the lex loci delicti. 

[§ 607] 3. As between Federal and State Courts.?* 
There is no difference in the administration of the 
common law of negligence in the federal courts 
as distinguished from the common law of negligence 
in the state courts, but the law of negligence is the 
same in both;?8 although the determination in a 
given case of what the law of negligence is may be 
different in a federal court’ from that which pre- 
vails in a state court.?® 

[§ 608] D. Conditions Precedent®°—1. Demand. 
In the absence of statute a demand is not necessary 
as a prerequisite to a suit for injuries to person 
or property caused by negligence.*+ 

[§ 609] 2. Notice of Injury and Claim*®?—a. Ne- 
cessity—(1) In General. 
it is not necessary, as a condition precedent to an 
action for an injury to person or property caused 


[§§ 606-609. 


26. 


In the absence of statute 


a liability. relates to the right of ac- 
tion and is governed by the lex loci 
delicti. (2) Where by the law of the 
lex loci delicti an employee assumes. 
not only the risks ordinarily incident 
to his employment (see Master and 
Servant § 907 et seq), but such un- 
usual and extraordinary risks as he 
knows and comprehends (see Master 
and Servant § 933 et seq), and the 
burden is on him to prove as part of 
his case thai he did not know and 
comprehend the danger (see Master 
and Servant § 1218), this rule as to 
the burden of proof affects the right 
of action and does not relate merely 
to the matter of evidence or proce- 
dure and is governed by the law of 
the lexi loci delicti. Lemieux vy. Bos- 
ton, ete., R.’ Co., 219 Mass. .399,. 106 
NE 992. 

27. Concurrent and conflicting ju- 
risdiction of state and federal courts 
generally see Courts §§ 631-654. 

28. Saunders vy. Southern R. Co., 
167: NicC, 3755783. SH) 573% 

[a] “The law of negligence is the 
same in both, and apparent differ- 
ences of opinion arise because of the 
application of the law to different 
combinations of facts, and frequently 
on account of confusing negligence 
which may or may not be the cause 
of an injury and actionable negli- 
gence which unites cause and effect.” 
Saunders v. Southern R. Co., 167 N. C. 
375, 381, 838 SE 573. 

Common law in federal courts gen- 
erally see Common Law ar 26. 

29.° New York Cent. Co. 
Lockwood, 17 Wall, (U. S.) TTP 21. L. 
ed. 627. 

30. Generally see Actions §§ 74-83. 

S31. Estes v. Nicola, 56 App. (D. 
Cy) Ass, Te Ase np: 287; Stearns v. 
Atlantic, ete., R. Co., 46 Me. 95. 

32. Notice of injury as condition 
precedent to action: 

Against: 

Carrier: 

For damages to goods see Car- 
riers §§ 474-504. 

For personal injuries see Car- 
riers § 1404. 

Landlord for defective condition of 
premises see Landlord and Ten- 
ant §§ 878, 879, 905-909, 942. 

Municipality’ see Municipal Corpo-- 
rations §§ 1956-1984, 

For: 

Injuries: 

At railroad crossing see Rail- 
roads [33 Cyc 1052]. 
By street railroad “see Street 

Railroads [36 Cye 1570]. 
From defect or obstruction in 
peer see Highways §§ 468- 


To servant see Master and Serv- 
ant §§ 1143-1150, 
Wrongful death see Death § 45. 
Under workmen’s compensation acts 
see Workmen’s Compensation Acts, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eh 


§§ 609-611] 


by the negligence of another, to notify defendant 
of the existence or circumstances of the injury and 
of plaintiff’s claim to damages therefor.3* In many 
jurisdictions, however, statutes have been enacted 
which, in imposing liability for such injuries, ex- 
pressly provide for the giving of a prescribed writ- 
ten notice as to time and place of, and acts of negli- 
gence which caused, the injury and of the claim 
to damages therefor.*4 Under such statutes, unless 
the failure to give the required notice is excused,*® 
or defendant has waived or is estopped to assert 
his right to the notice,?* the giving of such notice 
is a condition precedent to the right to maintain 
an action for sweh injuries;?7 and this tule applies 
in one state, in an action based on a statute of 
‘another state, which requires such notice.3® A stat- 
ute requiring such notice in all actions to recover 
damages for personal injuries applies to an action 
for damages for breach of an implied contract to 
exercise skill and care.?® But unless clearly so in- 
tended, such a statutory provision is not retroactive, 
and does not require such notice as to injuries which 
occurred before the statute took effect.* 

Injuries to relative rights. A statute requiring a 
prescribed notice as a condition to an action for 
injuries to person or property caused by negligence 

33. Birmingham R., etc., Co. v. 


NEGLIGENCE 


(45 C.J.] 1049 
does not include an action for injuries to a relative 
right,*! and therefore does not apply to an action 
by a husband to recover damages, consisting of the 
loss of the services and medical expenses resulting 
to him from personal injuries to his wife.*? 

[§ 610] (2) Excuses. 
quired notice does not constitute a defense where 
there is a reasonable excuse for the want of it, 
and no prejudice has resulted to defendant,*? as 
where, under some statutes, it is impossible for the 
person injured, being mentally and physically dis- 
abled, to give the notice either by himself or through 
another. 44 Such disability, however, does not ex- 
euse the failure to give notice in an action by 
another on behalf of the person injured, while the 
disability continues, under a statute which merely 
extends the time for giving notice until after the 
disability is removed.*® 

[§ 611] (3) Waiver or Estoppel.*®° Although the 
requirement of notice is in the nature of a limita- 
tion of the right to sue,*” unless the statute abso- 
lutely prohibits a suit, without the required notice 
having been given ,*® the right to such notice may be 
waived by defendant, by his manifesting such an in- 
tention, by either words or acts,*® as by failing to 
object to the want of notice by demurrer, answer, or 


Wildman, 119 Ala. 547, "24 8 548; Chi- 
cago, etc.;, R. Co. -v. Stéckman, 125 11. 
A. 299 [aff 224 Ill. 500, 79 NE 602]; 
Stearns v. Atlantic, etc., R. Co., 46 


Me. 95; Baird v. Baptist Soc., 208 
Mass. 29, 94 NE 296; McMahon vy. 
Lynn, etc., R. Co., 191 Mass. 295, 77 


NE 826; Holmes y. Drew, 151 Mass. 
578, 25 NE 22. 


34 See statutory provisions. 
35.- See infra § 610. 
, &6& See infra § 611. 
37. U. S.—Simerson v. St. Louis, 
ete., R. Co., 173 Fed... 612, 97 CCA 


618; Denver, éte., R. Co. v. Wagner, 
167-Fed; 75, 92.CCA 527. 
Conn.—Cornan v. New ti ee etc., 
R. Co., 82 Conn. 511, 74 A 88 
Ill._-Erford Vv. Peoria, 229° TGbl, 546, 
82 NE 374. 
Mass.—O’Neil v, Squire, 230 Mass. 
294, 119 NE 797; McNamara v. Bos- 


ton, ete., R. Co., 216 Mass. 506, 104 
NE 285; Mallen vy. James A, Houston 
CO., 211 Mass. 298,°.97 NB, 772; 


O’Donoughue v. Moors, 208 Mass, 473, 
94 NE 749; Baird vy. Baptist Soc., 208 
Mass. 29, $4 NE 296; Carroll v. ‘New 
York, etc., R. Co., 182 Mass. 237, 65 
ae (OBE, 


Mo.—Husted y. Missouri Pac. R. 
Co. 143 Mo. A. 628, 128 SW 282. 
N. J.—Pappagello v. Hyde, 82 N. 


5. L. 690, 83 A 951, AnnCas1913D 832. 
| N.Y.—Nielsen Vv. George A. Just 
Co., 169 App. Div. 577, 155 NYS 442; 
Severson v. Hill-Warner-Fitch Co., 
116 App. Div. 108, 101 NYS 808. 
| Pa.—Stick v. Grove, 6 Pa. Dist. & 
Co. 683 
Wash.—Nelson v. Young-Cole Lum- 
ber Co., 58 Wash. 56, 107 P 873. 
| Wis.—Siebert v. Jacob Dodenhoefer 
Wo. Ls Wis. 1917 1s8—- NwW.. 16:10); 
Troschansky v. Milwaukee Electric 
R., etc., Co., 110 Wis. 570, 86 NW 156. 
tal Statute not applicable. — A 
statute, requiring notice of personal 


injuries when the action therefor is’ 


founded on a defective condition of 
premises or an adjacent way caused 
by snow or ice, does not apply to an 
action for injuries to a pedestrian 
struck by snow and ice tortiously 
thrown from a building by the own- 
er’s employees, engaged in removing 
an accumulation of snow and ice. 
Mallen v. James A. Houston Co,, 211 
Mass. 298, 97 NE 772. 

38. Pullman Co. v. Woodfolk, 121 
Ill. A. 321; Husted v. Missouri Pac. 
eR. Co., 143 Mo, A. 623, 128 SW 282. 

39. Siebert v. Jacob Dudenhoefer 
Co.; 178 Wis. 191, 188 NW 610; Kling- 


beil v. Saucerman, 165 Wis. 60, 166 
NW 1051, 1 ALR 1311. 

[a] Reason for rule-—“‘The word 
‘action’ as used in the statute has 
reference to the subject matter or 
nature thereof, not to its form as 
a matter of remedial procedure. 
Whether it be in tort or on contract 
it is an action to recover damages 
for injuries to the person and comes 
alike under the terms of the statute.” 
Klingbeil v. Saucerman, 165 Wis. 60, 
62, 160 NW 1051, 1 ALR 1311. 

40. McNamara v. Boston, ete., R. 
Co., 216 Mass. 506, 104 NE 285; 
Horner vy. Pierce County, 111 Wash. 
386, 191 P 396. 

41. Cornan v. New York, etc., R. 
Co., 82 Conn. 511, 74 A 881; Peck v. 
Fair Haven, ete., R. Co., 77 Conn. ‘161, 


5S cA TD te. 

42. Cronan v. New York, etc., R. 
Co., 82 Conn, 511, ae A 881; Peck v. 
CO. 4h CONN whol, 


Fair Haven, etc., 
58 A 757, 

Notice by husband or wife gener- 
ally see infra § 615. 

43. Cogan v. Burnham, 175 Mass. 
391, 56 NE 585; Gonyeau v. Milton, 
48 Vt. 172; Lever v. McArthur, 9 B. C 


417; Gower v. Glen Woollen Mills, 
Ltd. 28 Ont. L. 193, 12 DomLR 394. 
44. Cogan v. Burnham, 175 Mass. 


391, 56 NE 585; Ledwidge v. Hatha- 
way, 170 Mass. "348 49 NE 656; Gon- 
year v. Milton, 48 Vt. 172. 

[a] Disability not sufficient as 
excuse.—Where plaintiff was in bed 
for some time after the accident, but 
during most of the time he knew his 
wife and talked to her, and was con- 
scious and knew what he was doing, 
his physical or mental incapacity was 
not such as to make it impossible for 
him to give notice. Ledwidge v. 
Hathway, 170 Mass. 348, 49 NE 656. 

[b] Bereft of reason.—There can 
be no absolute rule of law as to how 
long one must be bereft of his reason 
in consequence of an injury in order 
to make it unnecessary for him to 
give notice. If, after the primary 
effects of the injury have passed, and 
the physical system has had time and 
opportunity to resume its natural 
condition, the person is still left in 
a state of insanity or insensibility, 
or is otherwise deprived of his rea- 
son, and the condition is fixed in its 
character, then, although his reason 

may return jn a longer or shorter 
time, and does return within the 
statutory period for giving notice, 
the fact is established that, in con- 


‘sequence of the injury, he was bereft 


of his reason, and he is excused by 
the statute from giving notice. Gon- 
yeau vy. Milton, 48 Vt. 172. 

45. Nelson v. Young-Cole Lumber 
Co., 58 Wash. 56, 107 P 873. 

[a] Thus, where ne statute ex- 
tends the time for giving notice, 
where the person injured is mentally 
or physically incapacitated, until 
after his recovery, but makes no pro- 
vision for notice while disability con- 
tinues or for maintaining an action 
without notice in such cases, such 
notice is a condition precedent to the 
right of action, although the person 
injured is mentally or physically in- 
capable of transacting business after 
his injury, and his action is com- 
menced by his guardian ad litem. 
Nelson v. Young-Cole Lumber Co., 58 
Wash, 56, DOT Sri. 

46. Waiver of defects in notice 
see infra § 616, 

47. See infra § 612. 

48. Starling v. Bedford, 94 Iowa 
194, 62 NW 674. 

Notice of injury by defective high- 
ies not waivable see Highways § 


49. U. S.—Welsh v. Barber As- 
Bhatt Pav. Co., 167 Fed. 465, 93 CCA 
1 


Conn.—Shalley v. Danbury, ete., 
Horse R. Co., 64 Conn. 381, 30 A 135. 

N. Y.—Dailey v. Stoll, 211 N. Y. 74, 
105 NE 87; Wolven v. Gabler, 132 
App. Div. 45, 116 NYS 359. 


Wis.—Lockman vy. Steensland, 174 


Wis. 570, 1883 NW 676; Maurer v. 
Northwestern Iron Co., 151 Wis. 172, 
1388 NW 636; Smith v. Chicago, ete., 
Rw Goo, liad Wis. 120, 102 NW 336. 

Ont!~Gower v. Glen Woollen Mills, 
Ltd., 23 Ont. L, 198, 12 DomLR 394. 

[a] Facts showing waiver. — 
Where, in case of a negligent injury 
to an infant, defendant had immedi- 
ate knowledge of the accident and in- 
jury, and from time to time informed 
plaintiff's parents, who were assert- 
ing a claim for compensation and ne- 
gotiating with defendant for a settle- 
ment, that an insurance company had 
the matter in hand and he could do 
nothing until plaintiff should be dis- 
missed by the medical authorities, 
such facts in effect suggested to the 
parents to do nothing about the claim 
in the meantime, and amounted to a 
waiver of notice, and defendant was 
not prejudiced in ‘its defense by the 
lack of the formal notice. Gower v. 
Glen Woollen Mills, Ltd., 23 Ont. L. 
193, 12 DomLR 394, 

[b] Facts not showing waiver.— 


A failure to give the re- - 


' 
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otherwise;®° or he may be estopped to assert his 
right thereto.5t Such waiver or estoppel, however, 
does not arise from the mere fact that defendant 
manifests a willingness to settle the case and nego- 
tiations are had between the parties to that end, but 
no attempt is made to comply with the statute re- 
quiring notice.>? 

Second action. A statute which permits plain- 
tiff, who has brought an action against the wrong 
defendant within the statutory period of limitation, 
to commence a new action against the right defend- 
ant within a prescribed period thereafter, does not 
dispense with the necessity of notice being given to 
the proper defendant or his agent within the period 
prescribed therefor,®* especially where such statute 
further provides that, if in the original action 
notice of the claim had been given to an agent of 
the party made defendant in the new action, such 
notice will be sufficient.®4 

[§ 612] b. Nature and Purpose. Such a statutory 
notice is not a condition precedent to a cause of 
action for negligence, but is a condition or limita- 
tion upon the right to maintain an action for dam- 
ages therefor;5> and while it is not a statute of 
limitation in a technical sense it is in the nature 
of such a statute,°® but differs therefrom in that 
it requires a preliminary notice to be served instead 
of fixing the time within which an action shall be 
begun.°** 

The- object or purpose of requiring such a notice 
is to apprise defendant of the injury within a rea- 
sonable time after its occurrence and afford him 


(1) The fact that the agent of a com- 
pany, which had insured defendant 
against liability for injury, advised 
plaintiff that the company would set- 
tle with him is not a waiver by de- 


supra. 
55. 


56. 


NEGLIGENCE 


54. Coletti v. Connecticut 
Maurer v. Northwestern Iron 
Co., 151 Wis. 172, 1388 NW 636. 

Coletti v. Connecticut Co., 105 


[88 611-614 


timely opportunity to examine into the cireum- 
stances and preserve evidence for his defense.** 

[§ 613] ¢. By Whom Given**—(1) In General. 
The notice must be given by or in behalf of the 
person who claims damages for the alleged negli- 
gence and brings suit therefor.®° It may be given 
in claimant’s behalf by his authorized agent or 
attorney,®! and when so given, the notice should 
show that fact on its face;®? but it is not neces- 
sary that it should say in express terms that it is 
signed on behalf of the person claiming damages, 
if that fact can be gathered from its terms.®* 
Where, however, the statute does not require the 
notice to be signed by any person, the fact that a 


notice served by the injured party is signed by his 


attorneys without describing themselves as such is 
immaterial.°+ 

An infant is required to give notice of his injury, 
under a statute requiring notice to be given by or on 
behalf of any person injured,®® in which ease the 
notice may be given in his behalf by the infant’s 
parent, or guardian, or other person.®¢ 

[§ 614] (2) By Executor or Administrator; Bene- 
ficiary. In the absence of a provision therefor, 
a statute requiring notice of the injury to be given 
by or on behalf of the person injured does: not 
require that such notice shall be given as a con- 
dition precedent to an action by an executor or 
administrator for an injury which resulted in 
death.*7 It has been held, however, that notice in 
such a case may be given by the executor or admin- 
istrator,®® or by one of the beneficiaries of the 


Wis.—McKeague v. Green Bay, 106 
Wis: 577, 82 NW “708. 

And see cases infra notes 61-68. 

61. Harris v, Newbury, 128 Mass. 
321; Ayer vy. Somersworth, 66 N. H. 


Co., 


fendant of the required notice, where 
it is not shown that the agent had 
authority to bind the company and 
that the latter had authority to bind 
defendant in that respect. Dailey v. 
Stale 21t NYY? 74, 105) NBO87 7) C2) 
A statement by the president of de- 
fendant company to the husband of 
the person injured that he must pre- 
sent his claim to the company which 
insured defendant, and to defendant, 
and that the insurance company 
would see to it, and to wait and fol- 
low the president’s instructions, is 
not a waiver of notice,’ nor does it 
constitute an estoppel. Shalley v. 
Danbury, etc., Horse R. Co., 64 Conn. 
381, 30 A 135. (3) Letters from de- 
fendant’s agent to plaintiff's at- 
torney, relating to plaintiff's claim, 
do not constitute a waiver of notice, 
or an estoppel to 
where it does not appear that such 
agent had authority to waive notice, 
nor that he said or did anything 
leading plaintiff to believe that fur- 
ther notice would not be required. 
Smith v. Chicago, etc, R. Co. 124 
Wis. 120, 102 NW 336. 

50. Welsh v. Barber Asphalt Pav. 
Co., 167 Fed. 465, 98 CCA 101. But 
see Johnson v. Roach, 838 App. Div. 
851, 82 NYS 2038 (notice not waived 
by going to trial without objection on 
that ground). 

51. Shalley v. Danbury, etc., Horse 
R. Co., 64 Conn, 381, 30 A 135; Wolven 
v. Gabler, 132 App. Div. 45, 116 NYS 
359; Lockman v. Steensland, 174 Wis. 
570, 183 NW 676; Maurer v. North- 
western Iron Co., 151 Wis. 172, 138 
NW 6386; Guile v. La Crosse Gas, etce., 
Co., 145 Wis. 157, 1830 NW 234; Gower 


v. Glen Woollen, Mills, Ltd., 28 Ont. 
L. 193,12 DomLR 394. 
52. Lockman v. Steensland, 174 


Wis. 570, 183 NW 676. 
5S. Coletti v. Connecticut Co., 105 
Conn. 94, 134 A 248. 


insist on notice, | 


Conn. 94, 134 A 248; Bulkley v. Nor- 
wich, etc., Rea Co:, gi Conn. 284, 70 A 
1021, 129 AmSR 212; Lockman Vv. 
Steensland, 174 Wis. "570, 183 NW 
676; Maurer v. Northwestern Iron 
Co., 151 Wis, 172, 138 NW 636; Malloy 
Vv. Chicago, tC, pi Bs (COs, 1509 Wis. 29; 
85 NW 180; Meisenheimer v. Kellogg, 
106 Wis. 30, 81 NW 1033. 

57. Klingbeil v. Saucerman, 165 
Wis. 60, 160 NW 1051, 1 ALR 1311; 
Guile v. La Crosse Gas, etc., Co., 145 
Wis. 157, 130 NW 234; Arp’ v. Allis- 
Chalmers Co., 130 Wis. 454, 110 NW 


rt 118 AmSR 1036, 8 LRANS 
fhe 
58. U. S.—Welsh v. Barber As- 


PoME Pav. Co., 167 Fed. 465, 93 CCA 
i 

Conn.—Thorson v. Groton, etc., R. 
Co., 85 Conn. 11, 81 A 1024. 

N. Y.—Logerto v. Central Bldg. Co:, 
198 N. Y. 390, 91 NE 782. 

Wash. —_ Berger v. Metropolitan 
Press Printing Co., 55 Wash. 422, 104 
Gade 

Wis.—Malloy v. Chicago, etc, R. 
Co., 109° Wis, 29, 85 NW. 180. 

59. Notice by: 
paeet or administrator see infra 

6 


Husband or wife see infra § 615. 


60. Me.—Keller v. Winslow, 84 
Me. 147, 24 A 796, 
Mass.—Erickson v. Buckley, 230 


Mass. 467, 120 NE 126; Meniz v. Quis- 
sett Mill, 216 Mass. 552, 104 NE 286; 
Driscoll v. Fall River, 163 Mass. 105, 
39 NE 1008; McNulty Vv. Cambridge, 
130 Mass, 275. 

N. H.—Sargent v. Gilford, 66 N. H. 
543, 27 A 3806. 

N. Y.—Severson v. Hill-Warner- 
Aiea Co., 116 App, Div. 108, 101 NYS 
t 

arn v. Westminster, 45 Vt. 


Wash,—Nelson v. Young-Cole Lum- 
ber Co., 58 Wash. 56, 107 RP. 873. 


476, 30 A 1119; Nelson v. Young-Cole 
Lumber Co., 58 Wash. 56,107 P 8738. 

[a] Where the injured person hbe- 
comes insane, a notice in his behalf 
signed by an unauthorized person, no 
general guardian having been ap- 
pointed, is not a _ sufficient notice. 
Nelson v. Young-Cole Lumber Co., 58 
Wash, 56, 107 P 878. 

62. Erickson v. Buckley, 230 Mass. 


467, 120 NE 126; Driscoll v. Fall 
River, 163 Mass. "105, 39 NE 1003; 
MeNulty v. Cambridge, 130 Mass. 
275; McKeague v. Green Bay, 106 
Wis. 577, 82.NW 708. 

63. Meniz v. Quissett Mill, 216 
Mass. 552, 104 NE 286; Higgins v. 


North Andover, 168 Mass. 251, 47 NE 
85; Carberry v. Sharon, 166 Mass. 32, 


43 NE 912. 

64, Teegarden v. Caledonia, 506 
Wis, 292, 6 NW 875. : 

65. Madden v. Springfield, 131 
Mass. 441; Hoffmann v. Milwaukee 
Blectric R., etc., Co., 127 Wis. 76, 106 
NW 808. 

66. Madden v. Springfield, 131 
Mass, 441; Taylor v. Woburn, 130 
Mass. 494; Hoffmann v. Milwaukee 
Electric R., etc., Co., 127 Wis. 76, 106 
NW 808 


67, Missourl Pac, .oR. iGo veer 
russi, 161 Fed. 66, 88 CCA 230 (Tlli- 
nois); Perkins v. Oxford, 66 Me, 545; 
Knight v. Haverhill, 77 N. H. 487, 93 
A. 663; Jewett v. Keene, 62 N. H. 701; 
Clark v. Manchester, 62 N. H. 577. 

[a] Reason for rule.—‘‘Notice can- 
not be given ‘by or on behalf’ of the 
deceased, and the representatives en- 
titled to recover damages are not ‘the 
person injured.’” Missouri Pac, R. 
Co. v. aon 161 Fed. 66, 71, 88 
Shotion’ f th »b: ngft 

ction for dea wro ul act 
See Death § 45, 7m 
68. Carpenter v. Rolling, 107 Wis. 


$59, 83 NW 958; ‘Parish v. Eden, 62 
e 


is. 272, 22 NW 399. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuiaber. 
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§§ 614-616] , : 


estate to whom the damages will accrue;%® but not 
by a stranger to the estate.7° Where, in case of the 
death of a person injured without notice having 
been given, the statute provides for notice to be 
given: by the executor or administrator within a 
specified period after his appointment, the right 
to give such notice does not become vested in the 
executor or administrator until he is appointed,’! 
and notice given by his attorney on his behalf be- 
fore such appointment is insufficient.7? 

[§ 615] (3) By Husband or Wife. In ease of 
injuries by negligence to a married woman, a notice 
by her alone is sufficient to support her action for 
damages therefor;’* and such a notice is not ren- 
dered ambiguous or ineffective because her husband 
signs it with her.’* Her claim for damages is also 
covered by a notice given by the husband which 
claims damages on her behalf,’> as where it claims 
damages for injuries to both; and if it can be 
gathered from the terms of the notice that it was 
signed by the husband on behalf of the wife, it is 
not necessary that it should say, in express terms, 
that it is so signed.77 Her claim, however, is not 
included in a notice by the husband which claims 
damages to himself for the injuries to his wife, but 
says nothing of her claim for damages.7* It has 
been held that the husband’s claim, in such a ease, 
for consequential damages arising from the wife’s 
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injuries is not covered by a notice by the wife 
which claims damages only for injuries to herself,”9 
but that he must give the statutory notice in order 
to maintain an action for his loss thus sustained.®° 
But on the other hand it has been held that, where 
the statute does not expressly provide that notice 
shall be given by the injured person, notice given 
by a wife of the injury to her is sufficient to enable 
her husband to maintain an action for the loss of 
her services and medical expenses from such injury, 
without an additional notice being given by 
him.8? 

|) 616] d. Form and Sufficiency®?—(1) In Gen- 
eral, The notice, ordinarily, must be in writing ;%* 
and must describe with reasonable certainty and 
distinctness the time, place, and circumstances of 
the negligence causing the injury or damages,** and, 
under some statutes, must set forth the nature of 
the injuries sustained,®® the name and address of 
the person injured,®* that the damage was caused 
by defendant,’’ and that satisfaction is claimed 
from him.** Such a statutory notice, however, is 
not to be eonstrued with technical strictness, and 
technical accuracy or language is not required;®® 
it is sufficient if enough appears from it to show 
that it is intended as the basis of-a elaim for dam- 
ages against defendant,°® and for the purpose of 


69. Carpenter v. Rolling, 107 Wis. 
559, 83 NW 953; Parish v. Eden, 62 
Wis. 272, 22 NW 399. 3 : 

70. Lukkonen v. Fore River Ship 
Building Co., 197 Mass. 586, 84 NE 
299 


71. O’Neil v. Squire, 230 Mass. 294, 
119 NE 797; Lukkonen vy. Fore River 
Ship Bldg. Co., 197 Mass. 586, 84 NE 
299: Nash v. South Hadley, 145 Mass. 
105, 13 NE 376. But see Taylor v. 
Woburn, 130 Mass. 494 (coritrary 
holding under a former statute which 
did not provide for notice by executor 

administrator). 
"72. O’Neil v. Squire, 230 Mass. 294, 
119 NE 797; Lukkonen v. Fore River 
Ship Bldg. Co., 197 Mass. 586, 84 NE 
299 


[a] Wiustration—A letter setting 
forth the details of the injury, writ- 
ten and signed by one who, although 
he was the attorney for plaintiff who 
afterward was appointed administra- 
trix and sent the letter with her au- 
thority, was no relative of the person 
fatally injured, is not sufficient under 
a statute requiring notice to be given 
by the person injured or by another 
in his behalf. Lukkonen v. Fore 
River Ship Bldg. Co., 197 Mass, 586, 
84 NE 299. 


73, Church v. Westminster, 45 Vt. 
ae Dean v. Sharon, 72 Conn. 667, 
45 A 963. 

75. Higgins v. North Andover, 168 
Mass. 251, 47 NE 85. Hn , 

{a] Diustration.—‘I hereby give 


jee that. I hold... . responsible 
serious injuries sustained by my 
wife’ is sufficient notice to authorize 
a suit by the wife for such injuries, 
Higgins v. North Andover, 168 Mass. 
251, 253, 47 NE 85. 

76. Carberry v. Sharon, 166 Mass. 

NE 912. 

oe Higgins v. North Andover, 168 
Mass. 251, 47 NE 85; Carberry v. 
Sharon, 166 Mass. 32, 48 NE 912. 

7g. Keller v. Winslow, 84 Me. 147, 
24 A 796; Hubbard vy. Fayette, 70 Me, 
121. 


79, Erickson v. Buckley, 230 Mass. 


"467, 120 NE 126; Sargent v. Gilford, 


6 N. H. 548, 27 A 306; McKeague v. 
been Bay, 106 Wis. 577, 82 NW 708. 

[a] Tustration.—Where, in an 
action by a husband for loss of his 
wife’s services, the only notice of her 
injury states that she will claim sat- 
isfaction, and does not show that she 


is a married woman, that her hus- 
band has sustained any damage, or 
that he intends to prosecute therefor, 
the notice is insufficient to support 
the action. McKeague v. Green Bay, 
106 Wis. 577, 82 NW 708. 

80. Erickson v. Buckley, 230 Mass. 


467, 120 NE 126. And see cases supra 
note 79. 
81. Cronan v. New York, etc., R. 


Co., 82 Conn. 511, 74 A 881: Peck v. 
Fair Haven, etc., R. Co., 77 Conn. 161, 
165, 58 A 757, 

“FKrom the relation of husband and 
wife, and the unity of their interests 
. .. Plaintiff, for the purpose of re- 
covering consequential damages re- 
Sulting from the injury to his wife, 
might properly avail himself. of the 


notice given by her, presumably with, 


his knowledge and approval, and... 
her notice was sufficient to enable 
him to maintain this action.” Peck 
v. Fair Haven, ete., R. Co., supra. 
82. As to person giving notice see 
supra §§ 613-615. 


83. Me.—Chapman ov. Nobleboro, 
76 Me. 427. 
Mass.—Roberts v. Douglas, 140 


Mass. 129, 2 NE 775. 

N. Y.—Severson v. Hill-Warner- 
Fitch Co., 116 App. Div. 108, 101 NYS 
808, 

Wis.—Siebert y. Jacob Dudenhoefer 
Co., 178 Wis. 191, 188 NW 610. 

Eng.—Keen v. Millwall Dock Co., 8 
Q. B. D. 482; Moyle v. Jenkins, 8 Q. 
a Spel ia rsa lala 

[a] Letter or otherwise.—Where 
the statute requires the notice to be 
by letter or otherwise, a verbal notice 
is a compliance with the statute. 
Sawyer v. Naples, 66 Me. 453. 

84. U. S.—Castner Electrolytic Al- 
kali Co. v. Davies,. 154 Fed, 9388, 88 


CCA 510; Elson v. Waterford, 1388 
Fed, 1004 [aff 149 Fed. 91, 78 CCA 
675]. 


Conn.—Thorson v. Groton, ete., R. 
Go., 85 Conn. 11, 81 A 1024; Dean v. 
Sharon, 72 Conn. 667, 45 A 963. 

Me.—Joy v. York, 99 Me. 237, 58 A 
1059. 

Mass.—Grebenstein v. Stone, etc., 
Engineering Corp., 209 Mass. 196, 95 
NE _ 503. 

N. J.—Pappagello v. Hyde, 82 N. J. 
L, 690, 88 A 951, AnnCas1913D 832. 

N. Y.—Smith v. Milliken, 200 N. Y. 
21, 93 NE 184; Finnigan v. New York 
Contracting Co., 194 N. Y. 244, 87 NE 
424, 21 LRANS 233. 


R. I.—Beebe v. Greene, 34 R. I. 171, 
82 A 796. 

Vt.—Castle v. Guilford, 86 Vt. 540, 
86 A 804, 

Wash.— Berger v. Metropolitan 
gress Printing Co., 55 Wash. 422, 104 

Eng.—Keen v. Millwall Dock Co., 8 
Q. B.D. 482. 

Ont.—Cox v. Hamilton Sewer Pipe 
Co., 14 Ont. 300. 

85. Diamond Rubber Co. v. Harry- 
man, 41 Colo. 415, 92 P 922; Colby v. 
Pittsfield, 113 Me. 507, 95 A 1; Joy v. 
York, 99 Me. 237, 58 A 1059; Miller 
v. Birmingham, 145 Mich. 470, 108 
NW 1015; Castle v. Guilford, 86 Vt. 
540, 86 A 804. And see cases supra 
note 84. 

86. Stone v. Hyde, 9 Q. B. D. 76. 

87. Hardt v. Chicago, ete., R. Co., 
130..Wis.. 512, 110.,NW, 427. 

[a] .Sufficiency.—A notice of a 
personal injury need not state in 
terms that plaintiff claims that the 
damage was caused by defendant, and 
service of the notice sufficiently in- 
forms defendant of the claim that 
the damage was caused by it. Hardt 
v. Chicago, ete, R..Co.,.1380 Wis. 512, 
110 NW 427. 

88. Uhlenberg v. Milwaukee Gas 
Light Co., 138 Wis, 148, 119 NW 810. 

[a] Notice held insufficient to fix 
liability on defendant, it not being 
named as the corporation from which 
satisfaction was claimed. Uhlenberg 
v. Milwaukee Gas Light Co., 138 Wis. 
148, 119 NW 810. 

89. Grebenstein v. Stone, ete., En- 
gineering Corp., 209 Mass, 196, 95 NH 
503; Driscoll v. Fall River, 163 Mass. 
105, 39 NE 1003; Harris v. Newbury, 
128 Mass. 321; Finnigan v. New York 
Contracting Co., 194 N. Y. 244, 87 NE 
424, 21 LRANS 233; Berger v. Metro- 
politan Press Printing Co., 55 Wash, 
Bran’ $ P 617; Stone v. Hyde, 9 Q. B. 
D 


90. Grebenstein v. Stone, ete., En- 
gineering Corp.. 209 Mass, 196, 95 NE 
503; Carroll v. New York, ete., R. Co., 
182 Mass. 287, 65 NE 69; Driscoll v. 
Fall River, 163 Mass. 105, 39 NE 
1003; Lyman v. Hampshire County, 
138 Mass. 74; Taylor v. Woburn, 130 
Mass. 494. See Kenady v. Lawrence, 
128 Mass. 318 (notice in casual con- 
versation of the time, place, and 
cause of the injury, but not indicat- . 
ing the making or intention to make 
a claim, held insufficient), 
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fixing a right of action in favor of the person by 
wnom or in whose behalf it is made.°t Where 
the liability of defendant under the common law 
and under the statute is different, the notice, in 
order to permit the bringing of an action under 
the statute, should be sufficient to apprise defend- 
ant that liability is claimed because of the statute 
and under its provisions.°2. The word ‘‘cause’’ as 
used in a statute requiring notice of the cause of 
the injury may refer to the physical cause or to the 
particular act of omission or commission which 
under the law is a breach of defendant’s duty, 
and where the statute contemplates that the notice 
shall be given by the injured person himself, it 
will be sufficient if it contains an honest and fairly 
accurate statement of the physical cause of the in- 
jury.°* A notice is not insufficient because it states 
several alternative acts of negligence as the cause 
of the injury.®® 

A lawyer’s letter is a sufficient notice if enough 
appears therefrom to show that it is intended for 
the purpose of fixing a right of action and as the 
basis of a claim in behalf of the person injured ;%° 
but such a letter which merely tells defendant that 
a claim has been placed in his hands for adjustment 
is insufficient.®” 

Effect of defects. Under some statutes, such as 
some of the employers’ liability acts, such a no- 
tice is not vitiated by a mere defect or inaccuracy 
therein, which does not prejudice defendant, and 
which is not for the purpose of misleading him.*® 
But it has been held that defects in the notice as 
to the time, place, and cause of the injury cannot 
be supphed by oral statements.°? 

Waiver of defects.1 Defects and irregularities in 
the notice of injury may be waived by words or 
acts on the part of defendant,? as where he fails 
properly to object thereto,? or where, under some 
statutes, upon the notice given being insufficient, he 
fails to demand further notice within a specified 
time after service of the original notice.* But the 
fact that the notice, when offered in evidence, is 


91. Erickson v. Buckley, 230 Mass. 
467, 120 NE 126; Driscoll v. Fall 
River, 163 Mass. 105, 39 NE 1003; 3. Berger v. 


Harris v. Newbury, 128 Mass. 321. 
92. Chisholm v. Manhattan R. Co., 


NEGLIGENCE : 


mem]; Maurer v. Northwestern Iron 
Co., 151 Wis. 172, 138 NW 636. 

: Metropolitan Press 
Printing Co., 55 Wash. 422, 104 P 617; 
Maurer v. Northwestern Iron Co., 151 
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received without objection does not constitute a 
waiver of material defects therein, or of the right 
to take advantage of such defects later in the course 
of the trial, since the notice may be prima facie 
sufficient, and yet may be shown by the evidence 
to be doubtful or even insufficient.® 

[§ 617] (2) Commencement of Action as Notice. 
It has been held that since the giving of such notice 
is an essential condition precedent to the right to 
maintain an action under the statute,® the necessity 
of such notice is not obviated by the fact that the 
action is commenced and service of a complaint is 
made within the statutory notice period;’ and espe- 
cially where defendant’s liability under the common 
law and under the statute is different, the service 
of a complaint alleging common-law negligence is 
not a sufficient notice to entitle plaintiff to recover 
under the statute.2 But on the other hand it has 
been held that since the purpose of requiring such 
notice is to afford defendant an opportunity to pre- 
serve evidence for his defense,? where the action 
is commenced within the period prescribed for the 
giving of such notice and a complaint is filed set- 
ting out the facts, it constitutes a sufficient compli- 
ance with the requirement of notice and dispenses 
with the necessity of any other notice,!° although 
the action is afterward dismissed.1+ In some juris- 
dictions the statutes expressly provide that notice 
is not required where the action is commenced and 
complaint is filed within a specified period;'? and 
under such a provision where a complaint is served 
within the time prescribed, such act is a full comph- 
ance with the statute, and in fact takes the case out 
of the operation of the statute, in so far as it re- 
lates to the service of notice of an injury,'® and 
this rule applies although the original action is 
dismissed and the later action is not brought until 
after the expiration of the period prescribed for 
giving the notice.1* A complaint so filed, however, 
is not a mere substitute for the notice,’® and where 
the original action is dismissed it is not essential 
that the previous complaint should allege the same 


Mo. A. 623, 128 SW 282; Missouri, 
ete, Ri ‘Cove Hawley, (68s PexavCiws 
A. 148, 123 SW 726. 

{a] Compliance with foreign stat- 
ute.—The filing of a petition in Mis- 


116 App. Div. 320, 101 NYS 622. 

93. Valentino v. Garvin Mach. Co., 
139 App. Div. 139, 123 NYS 959. 

94. Valentino y. Garvin Mach. Co., 


95. U. S. Gypsum Co. v. Sliwienska, 
183 Fed. 688, 106 CCA 36 


. 96. Meinz v. Quissett Mill, 216 
Mass. 552, 104 NE 286. 

97. McNamara y. Boston, etc., R. 
Co., 216 Mass, 506, 104 NE 285; 


Grebenstein v. Stone, etc., Engineer- 
ing Corp., 209 Mass. 196, 95 NE 503. 

[a] MTlustration.—A letter written 
by plaintiff's counsel to defendant's 
solicitor personally, merely stating 
that plaintiff had placed in the writ- 
er’s hands for adjustment a claim 
against defendant for injuries re- 
ceived on the date named, is not a 
sufficient compliance with a-statute 
requiring notice of the time, place, 
and cause of the injury to be given 
to the person responsible. McNamara 
v. Boston, etc., R. Co., 216 Mass. 506, 
104 NE 285. 

93. See Master and Servant § 1146. 

99. Roberts v. Douglas, 140 Mass. 
129, 2 NE 775. 

1. Waiver of want of notice see 


supra § 611. 
2. Heffron v. Lackawanna Steel 
Coils Appy Div, 35,105) NYS 429 


[aff 194 N. Y. 598 mem, 88 NE 1121 


Wis. 172, 138 NW 636. 

[a] Dustration.—Defendant can- 
not object to the sufficiency of the 
notice where it is prepared at a meet- 
ing by appointment with him, is re- 
tained by him without objection, and 
a few days later when plaintiff asks 
for a copy it is refused, and defend- 
ant does not affirmatively allege de- 
fective notice but merely denies the 
giving of any notice and misleads 
plaintiff as to the issue. Berger v. 
Metropolitan Press Printing Co., 55 
Wash. 422, 104 P 617. 

4. Spaguis v,. American Locomo- 
tive Co., 148 NYS 377. 

5.. Parker v. Pittsfield, 88 Vt. 155, 
92 A 24, 

6 See supra § 609. 

7. Simerson v. St. Louis, etc., R. 
Co., 173-Fed, 612, 97 CCA’ 618) "(Kan- 
sas); Hrford v. Peoria, 229 Ill. 546, 
82 NE 874; Johnson v: Roach, 83 App. 
Div. 351, 82 NYS 203. 

8. Chislohm v. Manhattan R. Co., 
116 App. Div. 320, 101 NYS 622. 

9. See supra § 612. 

10. Welsh v. Barber Asphalt Pay. 
Co., 167 Fed. 465, 98 CCA 101 (Ore- 
gon); Lessenden v. Missouri Pac. R. 
Co., 288 Mo. 247, 142°SW 332 [writ 
of error dism 225 U. S. 696 mem, 32 
SCt 888 mem, 56 L. ed. 1262 mem]; 
Husted v. Missouri Pac. R. Co., 1438 


souri in which is stated the facts of 
the injury, and how, when, and where 
it occurred, and the service of process 
on defendant in pursuance thereof 
within the period prescribed for the 
giving of such notice, although the 
suit was later dismissed, is full com- 
pliance with a statute of Kansas re- 
quiring notice of the injury to be 
given within a specified period after 
the injury was received. Lessenden 
v. Missouri Pac. R. Co., 238 Mo. 247, 
142 SW 332 [writ of error dism 225 
U. S. 696 mem, 32 SCt 838 mem, 56 
L, ed. 1262 mem]; Husted v. Missouri 
Fans R. Co., 143 Mo. A. 628, 128 SW 

11. Lessenden v. Missouri Pac. R. 
Co., 288 Mo, 247, 142 SW 332 [writ 
of error dism 225 U. S. 696 mem, 32 
SCt 888 mem, 56 L. ed. 1262 mem]. 

12. See statutory provisions. 

13. Madden v. Missouri Pac. R. 
Co., 167 Mo. A. 148, 151 SW 489 (con- 
struing Kansas statute); Wawrzynia- 
kowski v. Hoffman, ete., Mfg, Co., 
146 Wis. 153, 181 NW 429; Odegarad v. 
North Wisconsin Lumber Co,, 130. 
Wis. 659, 110 NW 809. ; 

14. Odegard v. North Wisconsin 
Lumber Co., supra. 

15. Wawrzyniakowski v. Hoffman, 
aoe Mfg. Co., 146 Wis, 158, 131 NW. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ground of negligence as that on which recovery is 
obtained in a subsequent action.2® 

[§ 618] (3) Amended or New Notice. Where the 
statute provides that in case a notice is defective 
defendant may, within a specified time after service 
thereof, demand a further or amended notice, such 
amended notice relates back and takes the place 
of the original notice,!” so far as it is inconsistent 
therewith.1* Plaintiff, however, may begin his ac- 
tion as soon as the original notice is served,!® and 
need not discontinue and commence a new action 
after the service of the amended notice.?° 

After suit. But since the purpose of such a notice 
is to give defendant an opportunity to investigate 
the claim before suit,24 the notice cannot be so 
amended by order of court as to give the required 
information after suit is brought.?? 

[§ 619] e. Service of Notice.*? Where the statute 
requiring such notice specially provides for service 
thereof, the requirements of the statute must be 
complied with as to the manner?‘ and time within 
which such service must be made.?> A provision 
of the statute that such notice may be given in the 
manner required for the service of a summons is 
permissive only,?® and where defendant is a corpo- 
ration a delivery of the notice to a general officer 
thereof, or to an agent having a general authority 
to act for it in the matter, is sufficient.*” 

Notice by administrator. Under some statutes, 
where the person injured dies of the injuries with- 
out having given the required notice, his adminis- 
trator is allowed a specified period after his ap- 


16. Wawrzyniakowski v. Hoffman, 
ete., Mfg. Co., supra; Odegard Vv. 
North Wisconsin Lumber Co., 130 
Wis. 659, 110 NW 809. 

17. Spaguis v. American Locomo- 


26. 


27. 
Co., supra. 
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Computation of 
for notices see Time [38 Cyc 322]. 
Atkinson v. Chicago, etc., R. 
Co., 93 Wis. 362, 67 NW 703. 
Atkinson v. Chicago, 


[45 C.J.] 1053 
pointment in which to give the notice,2® and if a 
notice is not given by the administrator within 
such period it is insufficient,?® although it is given 
within the period in which the injured person might 
have given the notice had he lived.?° 

Where action is brought under a foreign statute 
which requires notice of the action, the mode of 
service of such notice is a matter of procedure which 
is governed by the law of the forum,*! and al- 
though the statute prescribes a mode of service of 
the notice where suit is brought in that state, such 
mode of service need not be followed as a pre- 
requisite to bringing the action in another state,°? 
and if the notice is served in such a way as will 
be binding on defendant under the law of the state 
where the action is brought, it is sufficient.?% 

[§ 620] E. Defenses.** It constitutes a good de- 
fense that plaintiff’s negligence contributed to or 
caused the injury;°° or that the risk was obvious © 
and assumed by plaintiff;?° or that there was no 
negligence on the part of defendant,®" or, if there 
was negligence on his part, that it was not: the 
proximate cause of the injury.*® But it is no de- 
tense to such an action that plaintiff is incapable 
of committing negligence;*® or that he was guilty 
of a breach of duty to a third person, where such 
breach was not the proximate cause of the injury ;*° 
and in an action for negligent. injury to property 
it is no defense that the property injured was used 
for an illegal purpose,*? or was unlawfully con- 
structed,*? or that defendant offered to repair the 
damage;** or in an action for the negligent per- 


statutory period Nonliability for mere accident see 
Supra § 126. : 

38. See supra §§ 477-499. 

39. Columbus R. Co. v. Columbus, 
29 Ga. A. 8, 118 SE 243 (injury to 


ete, R.| 2! 
city fire truck). 


tive Co., 148 NYS 377. 

18. Fitzgerald v. Brooklyn Inst. of 
Arts, etc., 175 App. Div. 554, 162 NYS 
625; Oswald v. Underpinning, etc., 
Co., 159 App. Div. 684, 144 NYS 843. 

19. Oswald v. Underpinning, etc., 
Co!, supra; Spaguis v. American Lo- 
comotive Co., 148 NYS 377. 

20. Oswald v. Underpinning, etc., 
Co., 159 App. Div. 684, 144 NYS 843; 
Spaguis v. American Locomotive Co., 
148 NYS 377. 

21. See supra § 612. 

22. Leonard v. Bath, 61 N. H. 67. 

23. Service of notice: 

Generally see Notice [29 Cyc 1118 
et seq]. 
For injuries from defect or obstruc- 
tion in highway see Highways 
4 


i. 
Under employers’ liability acts see 

Master and Servant § 1149. 

24. Hurley v. Olcott, 198 N. Y. 
132, 91 NE 370, 28 LRANS 238, 
Inglese v. New York, etc., R. Co., 133 
App. Div..198, 117 NYS.392; Pérez v. 
Guanica Centrale, 17 Porto Rico 927; 
Smith v. Chicago, etc., R. Co., 124 
Wis. 120, 102 NW. 336. , 

25. Chicago, etc., R.-Co. v. Rich- 
ardson, 202 Fed. 886, 121 CCA 144 
(Colorado); Paszkowski v. Stony 
Brook Paper Co., 210 Mass. 86, 96 NE 
129; Nelson v. Young-Cole Lumber 
Co., 58 Wash. 56, 107 P 873. 

{a] In Pennsylvania, under the act 
of May 5, 1915, the notice must be 
given defendant in time for him 
fairly to meet the charge with a com- 
petent denial or explanation so that 
the jury may properly decide whether 
the accident was caused by negli- 


gence, and, if so, by whose_negli- 
gence. Stick v. Grove, 6 Pa. Dist. & 
Co., 683 


[b] In Quebec it has been held 
that service aS soon as the party 
has knowledge of the facts, giving 
hima right of action, is in time. 
Montreal v. Gosney, 13 Que, K. B. 
214, 


28. See statutory provisions. 

29. Holm v. Empire Hardware Co., 
102 App. Div. 505, 92 NYS 914. 

30. Randall v. Holbrook, ete., Con- 
tracting Co., 95 App. Div. 336, 88 NYS 
681. Contra Hoehn vy. Lautz, 94 App. 
DIV ceil 4 Sita NWS Oat 

31. Lessenden v. Missouri Pac. R. 
Co., 2388 Mo, 247, 142 SW 332 [writ 
of error dism 225 U. §. 696 mem, 32 
SCt 888 mem, 56 L. ed. 1262 mem]; 
Husted v. Missouri Pac. R. Co., 143 
Mo. A. 6238, 128 SW 282, f 

What law governs generally see 
supra § 606. 

32. Lessenden vy. Missouri Pac. R. 
Co., 288 Mo. 247, 142 SW 332 [writ of 
error dism 225 U. S. 696 mem, 32 SCt 
838 ,mem, 56 Li. , ed.) 1262) mem]; 
Husted v, Missouri Pac. R. Co., 143 
Mo. A. 6238, 128 SW 282. 

33. Husted vy. Missouri Pac. R. 
Co., supra. 

34. Assumption of risk as defense 
see supra § 600; Master and Servant 
§§ 891-894, 

Defenses in action of tort generally 
see Torts [88 Cyc 525 et seq]. 

35. See supra § 530. 

36. Paquet v. Pictorial Review 
Holding Corp., 180 Misc. 389, 223 NYS 
686. 

Assumed risk generally see supra 
§ 600. 

: 37. Burton v. Davis, 15 La. Ann. 
448; Uggla v. Brokaw, 77 App. Div. 
310, 79 NYS 244; Gilbert v. Southgate 
Logging Co., 22 B. C. 87, 24 DomLR 


202, 32 WestLR 131, 8 WestWkly 
1304. 
[a] Ilustration.—Where an action 


is brought to recover damages on ac- 
eount of injury done by the acci- 
dental falling of a structure, proof 
that there was no fault or negligence 
imputable to defendant, and _ that 
there was no original imperfection in 
the structure, is sufficient to avoid 
liability on his part. Burton v. Davis, 
15 La. Ann. 448. 


| conclusively presumed 


[a] Reason for rule.—‘‘Otherwise, 
a child of such tender years as to be 
] incapable of 
negligence would be unable to re- 
cover for damage inflicted upon the 
child by the wilful act or negligence 
of another. If the defendant in a 
tort action by a child incapable of 
committing negligence is at a disad- 
vantage and can not defend against 
his own tortious act upon the ground 
that the child was guilty of contribu- 
tory negligence, certainly the defend- 
ant ina tort action by a municipality 
will not be relieved from liability for 
his own tortious acts against the mu- 
nicipality, because of the incapability 
of the municipality to commit con- 
tributory negligence.” Columbus R. 
Co. v. Columbus, 29 Ga. A, 8, 9, 118 
SE 243. 

40. Connolly v. Knickerbocker Ice 


CO 14 UN. OY, 104, 620" Nie Od at 
AmSR 617. 
{a] Illustration—A person who 


negligently injures another who is 
standing upon the outer platform of 
a street Car cannot assert, as a de- 
fense in an action against him to re- 
cover damages for the injuries so re- 
ceived, that plaintiff was standing 
upon the outer platform when there 
was opportunity to take a seat, in 
violation of the duty which he 
owed to the street railroad company. 
Connolly v. Knickerbocker Ice Co., 
114 N. Y. 104, 21 NE 101, 11 AmSR 
617. 

Contributory negligence as proxi- 
mate cause see supra § 528, 

41. Gulf, etc., R. Co. v. Johnson, 
(Tex. Civ. A.) 25 SW 1015; 

[a] Gambling purposes. — Gulf, 
etc., R. Co. v. Johnson, (Tex. Civ. A.) 
25 SW 1015. ; 

42. Wagner v. Richard Guthman 
Transfer Co., 177 Ill. A. 46 (project- 
ing over building line), 

43. Olson v. Goerig, 45 Wash. 541, 
88 P 1017. 


1054 [45 C.J.] 
formance of a contract, that plaintiff had previ- 
ously been a party to the contract.4* So, also, in 
ease of negligence from which damage has proxi- 
mately resulted, it is no defense that after the 
negligence defendant was diligent in attempting 
to avert the consequences.*° 

Contract against liability. The fact that a person 
_ has contracted against liability on certain grounds*® 
does not relieve him from liability for his negli- 
gence to the other party to the contract in respect 
of matters as to which he has not so contracted.*’ 

[§ 621] F. Parties*S—1. Plaintiffs; Who May Sue 
—a. In General. As a general rule any person who 
is injured by another’s negligence, which constitutes 
a breach of either a common-law or statutory duty 
owing to him, is the proper person to maintain an 
aetion therefor,*® unless the right to sue is con- 
ferred by statute on another.®° But although a per- 
son is injured by reason of the acts or omissions 
of another, he cannot maintain an action, as for 
negligence, therefor, where such acts or omissions 


NEGLIGENCE 


[§§ 620-621 


constitute a breach of duty only to other persons,>* 
as where the negligence consists merely in the breach 
of a contract, it will not afford ground for an action 
by anyone who is not a party to the contract, and 
not a person for whose benefit the contract was 
avowedly made.°®? 

Injury to property.®? In case of a negligent in- 
jury to property, the owner of the property is gen- 
erally the proper party to bring the action.®* ‘This 
includes, not only the legal or absolute owner, but. 
anyone who has a special interest in the property 
injured,®®> such as a person who is in possession 
of the property under a claim of right,°® as where 
he is in possession under a lease.°’ But, in the 
absence of an assignment of the claim, such an 
action cannot be maintained by one who had no 
ownership or special interest in the property at the 
time of the injury,°® as where he merely has posses- 
sion of the property without right as against the 
real owner.®® So, also, where a party’s special 
interest is only in the profits to be derived from the 


Eckes v. Stetler, 


44. Gardner v. Heartt, 1 Den. (N.] in his own name. 
Y.) 466. 98 App. Div. 76, 90 NYS ce, 
45. Sweeney v. Merrill, 38 Kan. 51. Terre Haute, 


216, 16 P 454, 5 AmSR 734. 


46. See for examples Carriers § 
168 et seq; Telegraphs and Tele- 
phones [387 Cyc 1684]. 

47. Bennettsville, etc, R. Co. v. 
Hickson Lumber Co., 93 S. C. 382, 76 
SH 1087. 

48. Cross references: 


Assignment of claim for injuries see 
Assignments §§ 52-55. 

Parties plaintiff generally see Parties 
[30 ‘Cyc 21 et seq]. 

Persons entitled to sue generally see 
Actions § 85-88. 


49. Fla—Camp vy. Hall, 39 Fla. 
535, 22'S 792. 
Tll.—Terre PIAULe, CLC. sites COne Ve 


Williams, 69 Ill. A, 392 [aff 172 Ill. 
379, 50 NE 116, 64 AmSR 44]. 
Kan. —Parman — v. Lemmon, 119 
Kan, 323, 244 P 227, 44 ALR 1500. 
N. Y.—Huda v. American Glucose 
pis 154 N. Y. 474, 48 NE 897, 40 LRA 


Dapin, —Tennessee Cent. R. Co. v. 
Page, 153 Tenn. 84, 282 SW 376. 

Eng.—Heaven v. Pender, 11 Q. B. 
D. 503. 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 6, 2 
West Wkly 902. 

[a] Only those to whom the duty 
is due and who have sustained in- 
juries of the character its discharge 
was designed to prevent can main- 
tain an action for its breach, Par- 
man v, Lemmon, 119 Kan. 3238, 244 P 
227, 44 ALR 1500. 

[b] Statute requiring fire escapes 
on buildings creates an absolute duty 
and in effect gives a cause of action 
for its breach in favor of anyone en- 
titled to its observance and injured 
by a breach. Huda v. American Glu- 
cose Co., 154 N. Y. 474, 48 NE 897, 40 
LRA 411. 

Cross references: 

Actionable negligence generally see 
supra §§ 2, 10-32. 
Persons protected by 
supra §§ 113-115. 

To whom duty owed generally see 

ssupra § 21, 

50, Ecks v. Stetler, 98 App. Div. 
76, 90 NYS 473. 

Ta] Tlustration.—Statutory pro- 
visions, requiring the closing of all 
hoistways, trapdoors, etc., in build- 
ings at the close of day, and provid- 
ing that for any injury to firemen 
resulting from the neglect to do so 
the owner of the building shall be 
liable, and that the fire commissioner 
shall bring an action for such in- 
juries to firemen, do not authorize a 
fireman injured in a building, in con- 
sequence of the owner having left a 
hatchway open, to maintain an action 


statute see 


ete., Co. 

Williams, 69 Ill. A. 392 lane 172 ml 
379, 50 NE 116, 64 AmSR 44]; Leigh- 
ton v. Wheeler, 106 Me. 450, 16 A 916, 
ie eae 561. See generally supra 

52. Nickerson vy. Bridgeport Hy- 
draulic Co., 46 Conn. 24, 33 AmR 1; 
Hone v. Presque Isle Water Co., 104 
Me. 217, 71 A 769, 21 LRANS 1021. 
See generally supra § 22. 

53. Action for damages to prop- 
erty by: 
Chattel mortgagee see Chattel Mort- 

gages § 301. 
Landlord see Landlord and Tenant 


§ 540 
Mortgagor or mortgagee see Mort- 
gages § 641 


Tenant against: 

Cotenant on upper or lower floor 
ree Landlord and Tenant §§ 966, 

Third person generally see Land- 
lord and Tenant § 749. 

Vendor or purchaser of land see 
eae and Purchaser [389 Cyc 
Liability for ae Fi uF property of: 

Invitee see Supra § 2 

Licensee see supra . O17. 

Trespasser see supra § 192. 

54. Van Dyke v. Grand Trunk R. 
ru 84 Vt. 212, 78 A 958, AnnCas 
1913A 640; Welsh Vv. Argyle, 85 Wis. 

307, 55 NW 412. And see cases infra 

notes 55-60, 

55. U. S.—Milwaukee, etc., R. Co. 

v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 
Ala.-Alabama Great Southern R. 

Co. v. Clark, 136 Ala. 450, ce: S917. 
Ark.—St. Louis, ete. R. Co. v. 

Biggs, 50 Ark. 169, 6 SW 724. 
Ga.—Brown Store Co. v. Chatta- 

hoochee Lumber Co., 121 Ga. 809, 49 

SE 839. 

Ill.—Frankenthal v. Meyer, 55 Ill. 

A, 405. 


Ind.—Payne v. Moore, 31 Ind, A. 
360, 66 NE 483, 67 NE 1005, 

Iowa.—Bullis y. Chicago, ete. R. 
Co., 76 Iowa 680, 39 NW 245. 

Me.—Boston Excelsior Co. v. Ban- 
gor, ete., R. Co., 938 Me 52, 44 A 138, 
47 LRA 82. 

Minn.—Schneider v. Owens, 155 
Minn. 185, 193 NW 41; Wohlwend v. 
J. I. Case Threshing "Mach. Co,, 42 
Minn. 500, 44 NW 517. 

Mo.—Lynds v. Clark, 14 Mo. A. 74, 

N. H.—Laird v. Connecticut, etc., R. 
Co., 62 N. H. 254, 18 AmSR 564, 

N. Y.—Ridell v, New York Cent., 
etc., R, Co., 73 N. Y. 618 mem; Moore 
v. Taylor, 175 App. Div. 37, 161 NYS 
480; Hardrop v. Gallagher, ane DD. 
Smith 523. 

S. C.—Busby v. Florida ioe etc., 
RR. (Co. 45"'St Cos 120 23. Sineye 


Tex.—Texas, etce., R. Co. v. Bul- 
lard, (Civ. A.) 127 SW 1152. 

Wash.—Spurlock v. Port Townsend 
Souther R. -Co., 18. Wash.» 29, 42. P 

Wis.—Moore v. Chicago, ete. R. 
Co., 78 Wis. 120, 47 NW 273. 

Eng.—Whittingham v. Bloxham, 4 
Cr& PP. 597, 19 ECL 667% 

Ont.—Powley v. Mickleborough, 21 
Ont. L. 556, 16 OntWR 682, 18 Ann 
Cas 532. F 

{a] Such an action may be main- 
tained by: (1) A licensee in the use 
of land, as to property which he has 
piled thereon. Boston Excelsior Co. 
v. Bangor, etc., R. Co., 93 Me, 52, 44 
A 138, 47 LRA’ 82, (2) The owner of 
a building placed on the land of an- 
other by permission. Schneider v. 
Owens, 155 Minn. 185, 193 NW 41. 

56. Iowa.—Bullis v. Chicago, ete., 
R. Co., 76 Iowa 680, 39 NW 245. 
Minn.—McClellan v. St. Paul, 
R. Co., 58 Minn. 104, 59 NW 978. 
N. ¥.—Ridell v. New York Cent., 
ete, RziCoy Wo "N. YY. 618 aiem: Hard. 
rop v. Gallagher, 2 E. D. Smith Bios 

S. C.—Busby v. Florida Cent., etc.,. 
R2Coly 40" Ss" Ces 12: PBS 505 

Tex. —International, Qt. EVI Conve 
Timmermann, 61 Tex. 660. 

Wash.—Spurlock v. Port Townsend 
ase R. Co., 13 Wash. 29, 42 P 
oO 

Wis.—Moore y, Chicago, ete, R. 
Co., 78 Wis. 120, 47 NW 273. 

[a] One in possession of a chattel 
under a contract of purchase, who 
has expended money in repairs, has 
an interest therein sufficient to en- 
able him to sue for its destruction 


through negligence. Ridell v. New 
York Cent., ete, R. Co, 73 N. ¥. 618 


mem. 
An occupant of a house dam- 


etc., 


[b] 
aged by blasting may maintain an 
action for injury to his possession, 
whether he is the owner or merely a 
tenant. Hardrop v. poeenere 2 #E. 
D. Smith “(N, "Y.) 5 

57. See neni Landowners 
sere: Landlord and Tenant §8§ 749, 
58. Northern Pac. R. Co. v. Lewis, 
162 U. S. 366, 16 SCt 831, 40 dae 
1002; Woodward v. Northern Pac, R. 
Coy 16 N. D. 38, 111 NW 627; Welsh 
Vv. ‘Argyle, 85 Wis. 307, 55 NW 412; 
Strong v. Canadian Pac. Re "Cine 23 
B. C. 224, 25°: DomLR 51, 

[a] Driver of a hired team is not 
a proper or necessary party to an 
action by. the owner to recover dam- 
ages for injuries to the team. Welsh 
v. Argyle, 85 Wis. arn 55 NW 412. 

59. Northern Pac. Co. v. Lewis, 
162 U. S. 366, 16 Sct 831, 40 L. ed. 
1002 [rev 51 Fed. 658, 2 CCA 446]; 
Mathews v. Great Northern NS Him Ol oven 
N. D. 81, 72 NW 1085. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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property injured, the legal owner of it is the only 
necessary party plaintiff in an action to recover 


for such injuries.® 
[§ 622] b. Joinder.*t 


[a] Illustration.—A person who, 
without authority, cuts wood from 
public lands of the United States, 
not mineral, or purchases such wood 
so cut, and leaves it, when cut or 
purchased, upon such public lands 
near a railroad, has no right of pos- 
session of, or title to, or ownership 
in, it, and cannot maintain an ac- 
tion against the corporation owning 
such railroad for its destruction by 
fire caused by sparks from locomo- 
tives of the company. Northern Pac. 
BReCo. fyvowwew is; Log CU. iS. ss66, 6 
SCt 831, 40 L. ed. 1002 [rev 51 Fed. 
658, 2 CCA 446]. 

60. Conner v. Missouri Pac. R. Co., 
181 Mo. 397, 81 SW 145. ‘ 

fa] Employees jointly interested 
in the profits of a mill are not en- 
titled to be made parties to a suit by 
the legal owner of the mil] to recover 
damages for its negligent destruc- 
tion. Conner v. Missouri Pac. R. Co., 
181 Mo. 397, 81 SW 145. — 

61. Generally see Parties [30 Cyc 
105 et seq]. SYiies 

Objections to misjoinder of plain- 
tiffs in actions for tort generally see 
Parties [30 Cye 142]. ; 

62. Fairbanks v. San Francisco, 
ete,=R.-Co., 115 Cal. 579; 47° Ry 450; 
Cleveland v. Grand Trunk R. Co., 42 
Vt. 449. ; 

63. Cleveland v. Grand Trunk R. 
supra; In re Nickle, 11 Ont. 
433. 

[a] Mortgagee of land may be 
joined, but is not a necessary party 
to an action to recover damages for 
Jand washed away by the negligence 
of another. , In re Nickle, 11 Ont. 
433. : 

64. Persons liable for: 
Negligence generally see supra §§ 

309-476. 

Torts generally see Torts [388 Cyc 

463]. 

65. See Parties [30 Cyc 98]. 

66. See Parties [30 Cyc 140]. 

67. U. S.—Morgan v. Hines, 
Fed. 585, 588 [quot Cyc]. 

Ala.—Hall v. Seaboard Air Line 
R. Co.,- 211 Ala. 602, 604, 100 S 890 
[quot Cyc]. 

Cal.—Muller v. Hale, 138 Cal. 163, 
TAPS. ; ; 

Colo.—Elliott v.° Field, 21 Colo. 
878, 41 P 504. 

Conn.—Tower v. Camp, 103 Conn. 
41, 130 A 86. 

D. C.—Washington, etc., R. Co. v. 
Hickey, 5 App. 436 [aff 166 U. S. 521, 
17 SCt 661, 41 L. ed. 1101]. 

Ga.—Goech v. Georgia Marble Co., 
151 Ga. 462, 463, 107 SE 47 [quot 


cl. 
A rite Nordhaus v. Vandalia R. Co., 
242 Ill. 166, 89 NE 974; Frank Par- 
melee Co. v. Wheelock, 127 Ill. A. 
500 [aff 224 Ill. 194, 79 NE 652]; 
Wabash R. Co. v. Keeler, 127 Ill. A. 
265; Boyle v. Illinois Cent. R. Co., 88 
Til, A: 255; Fisher v. Cook, 23 Ill. A. 
621 [aff 125 Hl. 280, 17 NE 763]. 

Ind.—Wabash R. Co. v. Priddy, 179 
Ind. 483, 101 NE 724; Cleveland, etc., 
R. Co. v. Gossett, 172 Ind. 525, 87 
NE 723. 

Iowa.—Spurling v. Stratford, 195 
Iowa 1002, 191 NW 724. 


260 


Where two or more per- 
sons have a joint interest in the damages caused 
by the negligence of another, they may properly 
join as plaintiffs in an action for the loss sus- 
tained,®2 although they do not hold jointly the 
legal title to the property injured.®* 

- [§ 623] 2, Defendants**—a. In General. Except 
as modified by statutory provisions in particular 
cases, the general rules as to proper parties de- 
fendant ordinarily apply as to the proper party 
defendant in an action for negligence,®> and as 
to objections to the misjoinder or nonjoinder of such 


} 
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parties.°¢ 


[§ 624] b. Joinder—(1) In General. 
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Where the 


injury is the result of the concurring negligence of 


two or more parties, plaintiff at his election may 
sue such parties either severally or jointly.§? 
may be sued jointly notwithstanding different de- 
grees of care may be owed by the different de- 
fendants;°> and they may be joined where they 


All 


neglect to perform a common duty, owed by them 


Kan.—Larson Bros. Wholesale Gro- 


ecery Co. v. Kansas City, 115 Kan, 
5689, 224 P 47. 
Ky.—Louisville Gas, etc., Co. v. 


Nall, 178 Ky. 38, 198 SW 745; Clinger 
v. Chesapeake, etc., R. Co., 128 Ky. 
(35,7 OSES Warodtol ~ 3a. : Koyo, 865 LS 
LRANS 998; Illinois Cent. R. Co. v. 
Coley, 121 Ky. 385, 89 SW 234, 28 
KyL 336, 1 LRANS 3870. 

La.—Cline v. Crescent City R. Co., 
41 La. Ann. 1031, 6 S 851; Rouseo 
v. Gauche-Connor ‘Ca., 8 La. A. (Or- 
leans) 216. 

Me.—Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmSR 326. 

Md. — Consolidated Apartment 
House Co. v. Baltimore City, 131 Md. 
523, 102 A 920, LRA1918C 1181. 

Mass.—Proctor v. Dillon, 235 Mass. 


538, 129 NE 265; Hawkesworth v. 
ee 98 Mass. 77, 93 AmD 


Mich.—Donlin v. Detroit - United 
R. Co., 198) Mich. 327, 164: NW 447, 

Minn.—Fortmeyer v. National Bis- 
cuit Co., 116 Minn. 158, 133 NW 461, 
37 LRANS 569; Fryklund v. Great 
Northern R. Co., 101 Minn. 37, 111 
NW 727. 

Mo.—Berry v. St. Louis, etc., R. 
Co., 214 Mo. 593, 114 SW 27; Mitchell 
v. Brown, (A.) 190 SW 354; Charlton 
v. Jackson, 183 Mo. A. 618, 167 SW 
670; Reynolds v. Metropolitan St. R. 
Co., 180 Mo. A. 188, 168 SW 221. 

Mont.—EHmerson v. Butte BPlectric 
R. Co., 46 Mont. 454, 129 P 319, 

Nebr.—Bosteder v..Duling, 213 NW 
809; Kaplan v. Omaha, 100 Nebr. 567, 
160 NW 960. ! 

N. Y.—Creed v. Hartmann, 29 N. Y. 
591, 86 AmD 341 [aff 21 N. Y. Super. 
123]; Wold -v. Elder, Dempster & Co., 
Ltd., 210 App. Div. 464, 206 NYS 
591; Weidman v. Sibley, 16 App. Div. 
616, 44 NYS 1057; Goldstein v. Tu- 
nick, 59 Misc. 516, 110 NYS 905. 

N. C.—Howard v. J. H. Harris 
Plumbing Co., 154 N. C. 224, 70 SE 
285. 

Or.—West v. Jaloff, 113 Or. 184, 
232 P 642, 36 ALR 1391. 

Pa.—O’ Malley Vv. Philadelphia 
Rapid Transit Co., 248 Pa. 292, 93 A 
1014; Downey v. Philadelphia Tract., 


ete, Co. suRaiDistisst, 14 Pa...Co: 
25k. ‘att; L6l Pay. 2588/1200 i Ale k26; 
128]. 


Porto Rico.—Reyes v. Porto Rico 
Leaf Tobacco Co., 6 Porto Rico Fed. 
547. i 

Tex.—Markham v. Houston Direct 
Nav. Co... 73 'Tex. 1247, t20Siw 131, 

Utah.—Morris v. Salt Lake City, 
35 Utah 474, 101. .P 3878. 

vVt.—Sharon v. Anahama Realty 
Corp., 97) Vt. 336, 123-A 192: 

Wash.—Field v. Spokane, 
Co., 64 Wash. 445, 117 P 228. 

W. Va.—Johnson vy. Huntington, 80 
W. Va. 178, 92 SH 344. 

Wis.—Papworth v. Milwaukee, 64 
Wis. 389, 25 NW 4381; Hundhausen vy. 
Bond, 36 Wis. 29. 

Eng.—Bretherton v. Wood, 3 B. & 
B.-54, 7 ECL 602, 129 Reprint 1208. 

{a] Mlustration.—An action lies 
against two persons jointly, who 
were jointly superintending work 
which was so negligently done that 


ete., 


to the person injured, although there is no concert 
of action between them.®® 

Compulsory joinder. 
rules®® that ordinarily a joinder of persons who are 
jointly and severally liable for negligence is not 
compulsory ;4 and the fact that all of the persons 


It follows from the above 


it caused injury to plaintiff, and it 
makes no difference that one ren- 
dered his services to the other gra- 
tuitously, or that the acts of the 
other were all done on his own land. 
Hawkesworth v. Thompson, 98 Mass. 
17,. 93¢ Amp 137. 

Joint and several liability gener- 
ally see supra § 476. 


68. U. S.—Morgan v. Hines, 260 
Fed. 585, 588 [quot Cyc]. 
Cal.—Doeg v. Cook, 126 Cal. 213, 


58 P 707, 77 AmSR 171. . 
Ga.—Gooch v. Georgia Marble Co., 
151 Ga. 462, 463, 107 SE 47 [quot 
Cyc]. z 
N. Y.—Sternfels vy. Metropolitan St. 
R. Co., 73 App. Div. 494, 77 NYS 309 
[aff 174 N. Y. 512 mem, 66 NE 1117 
mem]. 
Porto Rico.—Jourgensen vy. Rodri- 
guez, 8 Porto Rico Fed. 205. 
Tex.—Markham v. Houston Direct 
Nav. Co., 73 Tex. 247, 11 SW 181. 
5 Ont.—Campbell v. Cluff, 8 OntWR 


40. 

[a] Ilustration.—Where a pas- 
senger was killed in a collision be- 
tween a street car and a brewery 
wagon, caused by the concurrent neg- 
ligence of both, a joint action could 
be maintained against the street 
railroad company and the brewery 
company, notwithstanding the differ- 
ent degrees of care owed deceased by 
the two defendants. Sternfels v. 
Metropolitan St. R. Co., 73 App. Div. 
494, 77 NYS 309 [aff 174 N. Y. 512 
mem, 66 NE 1117 mem]. 

69. U. S.—Morgan v. Hines, 260 
Fed. 585, 588 [quot Cyc]. 

Ga.—Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883; Akin v. Brant- 
ley, 26 Ga. A. 326, 106 SE 214. 

Ill.—Peoria v. Simpson, 110 M11. 
294, 51 AmR 683; Birch v. Charles- 
ton Ldeht,netast: Co.; 213) Tila va eoo. 

Minn.—Fortmeyer y. National Bis- 
cuit Co., 116 Minn. 158, 133 NW 461, 
37 LRANS 569 [overr Trowbridge v. 
Forepaugh, 14 Minn. 133 (contrary 
rule) ]. 

Nebr.—Bosteder v. Duling, 218 NW 
809; Schweppe v. Uhl, 97 Nebr. 328, 
149 NW 789. 

Oh.—Mineral City v. Gilbow, 81 
ae St. 263, 90 NE 800, 25 LRANS 

Pa.—O’Malley v. Philadelphia 
ae Transit Co.; 248 Pa. 292, 93 A 

Can.—MecNichol v. Malcolm, 39 
He S. C. 265 [dism app 16 Man. 


69. 

71. Kan.—-Topeka v. Sherwood, 39 
Kan. 690, 18 P 938. 

Mo.—Norton y. St. Louis, 97 Mo. 
537, 11 SW 242: 

Nebr.—Kaplan v. Omaha, 100 Nebr. 
567, 160 NW_ 960. 

N. J.—Lombhardi v. 98 
Ne. JD 8825/1019) Al 873: 

N,. Y.—Willis v. Parker, 225 N. Y. 
159, 121 NE 810. 

Tex.—San Antonio, ete, R. 
Liggett, (Civ. A.) 252 SW 191. 

Wis.—McGowan v. Watertown, 130 
Wis. 555, 110 NW 402. 

And see cases supra note 67. 


See supra text and notes 67— 


Yulinsky, 


Comey. 


1056 [45 C.J.]J 
liable are not joined cannot be taken advantage 
of,”2 unless such a joinder is required by statute.”* 
It has been held, however, that, where of two tort- 
feasors one is primarily liable and the other is only 
secondarily liable and the action is brought against 
the latter, it is error to refuse to permit the one 
primarily liable to become a party defendant.” 

Joinder in alternative. Under a statute permit- 
ting an action against two or more defendants 
jointly, severally, or in the alternative,’® an action 
against two or more defendants for negligence may 
be brought in the alternative,’® although the alter- 
native telief sought is not the same.‘ 

[§ 625] (2) Improper Joinder. Two or more per- 
sons cannot be joined as defendants, as being joint 
tort-feasors, for an injury caused by negligence, 
where there is neither a common duty nor a con- 
cert of action between them;** or where the facts 
alleged show that the acts of negligence were com- 
mitted only by the one or the other of. them;*® 
nor ean they be properly joined where one defend- 
ant is liable at common law and the other under 
a statute.8° Where defendants are improperly 
joined, plaintiff may be ordered to elect against 


NEGLIGENCE 


[§§ 624-626 


which defendant he will proceed.*+ But where a 
joinder is improper, because the negligence was of 
one or the other of the parties, the error is harm- 
less in the absence of a motion to elect,? and is 
also harmless even though such a motion is made 
and overruled, where the facts of the case justify 
a verdict against either defendant;*? and it has 
been held that, where the facts are doubtful as to 
whether one only or both of them were neglhgent, 
plaintiff is not bound to elect against which defend- 
ant he will proceed, but may proceed against both 
to determine whether either or both were negli- 
gent.°4 

[§ 626] G. Pleading—l. Declaration, Complaint, 
or Petition—a. Statement of Cause of Action Gen- 
erally. General rules of pleading*® apply in actions 
for negligence,®* and subject to such rules, the 
declaration, petition, or complaint in such an action 
should set out, with such reasonable certainty as is 
necessary to inform defendant of the acts or omis- 
sions upon which his liability is based, all the facts 
essential to constitute a legal cause of action for 
negligence.’7 It need not anticipate matters of de- 


72, Ansell v. Waterhouse, 6 M. & 
S. 385, 105\ Reprint 1286. 

In actions for tort generally see 
Parties [30 Cyc 143]. 

73. See statutory provisions. 

Statute requiring joinder of per- 
sons :jointly liable with a munici- 
pality see Municipal Corporations 

1989. 


§ 

74, Guthrie v. Durham, 168 N. C. 
573, 84 SE 859. 

75. See statutory provisions. 

76. White v. Grand Trunk Pac. R. 
Co., 2 Alta. L. 522 [app allowed on 
other grounds 43 Can. S. C. 627]. 

Joinder of defendants in the alter- 
native generally see Parties [30 Cyc 


E314; 
77. White v. Grand Trunk Pac. R. 
Co., 2 Alta. L. 522 [app allowed on 


other grounds 43 Can. S. C. 627]. 

79. U. S.—Morgan vy. Hines, 260 
Fed. 585, 588 [quot Cyc]. 

Cal.—Doeg Vv. (Cook, 126° Cal.:213) 58 
P 707, 77 AmSR 171. 

Ga.—Lee v. Central of Georgia R. 
Co., 147 Ga. 428, 431, 94 SE 558, 13 
ALR 156 [cit Cyc]. 

Ill.— Peoria v. PLO) eR: 
wie 51 AmR 683. 

J.—Murray Rubber Co. v. Tren- 
pa (Sup.) 1385 A 475. 

Oh.—Heils v. Cincinnati Tract. Co., 
VA IOs Cir) } Ct: Ni8;503842433 sOh. Cir: 
Ct. 122. 

Pa.—Goodman y. Coal Tp., 206 Pa. 
621,56 A 65; Rowland v. Philadel- 
phia, 202 Pa: 50, 51 A589; Wiest v. 
Electric Tract. Co., 200 Pa. 148, 49 A 
891, 58 LRA 666; Dutton v. Lans- 
downe, 198 Pa. 563, 48 A 494, 82 
AmSR 814, 538 LRA 469; Howard v. 
UnioneTract.. ‘Co; 9) Pa. Dist? 99, '23 
Pa: Co.) 295. 

R. I.—Besharian v. Rhode Island 
Coy 4d sRe 19 4,7 102 A’ 80734 Cole! y. 
Lippett, 22 R. I. 31, 46 A 48. 

Alta.—Edinger v. McDougall, 2 
Alta. L. 3465. 

Ont.—Daimex v. Woodstock, 10 
Ont. L. 694, 6 OntWR 601. 

Sask.—Harris v. Williams, 5 Sask. 
L. 71, 1 DomLR 671, 20 WestLR 391, 
1 WestWkly 949. 

79. Louisville Gas, etce., Co. 
Nall, 178 Ky. 33, 198 SW 745. 

80. Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmSR 326; Mooney 
v. Edison Electric Illum. Co., 185 


Simpson, 


Mass. 547, 70 NE 9283; Bennett v. 
Fifield, 13. R: I. 139,.43 AmR 17. 

81. Baines v. Woodstock, 10 Ont. 
L. 694, 6 OntWR 601. 

82. Louisville Gas, etc. Co. v. 
Nall, 178 Ky. 33, 198 SW 7465. 

83. Louisville Gas, -etc., Co. v. 


Nall, supra. 
84 Keeley v. Great Northern R. 
Co., 139 Wis. 448, 121 NW 167. 


$5. See Pleading [31 Cyc 92 et 
seq]. 

80. Tennessee Coal, ete. v. 
Smith, 171 Ala. 251, 256, 55 S "170 
{quot Cyc]. 

87. U. S.—Hruska v. Parke, 6 F. 
(2d) 536. 

Ala.—Tennessee Coal, etc., Co. v. 
Smaithiet7 ip Ala 25), 22567 155 0S 170 
[quot Cyc]. 

Colo.—Adams Express Co. v. Al- 


dridge, 20 Colo. A. 74, 77 P 6. 

Fla.—Warfield v. Hepburn, 62 Fla. 
409, 57 S 618. 

Ga.—Milledgeville v. Stembridge, 
139 Ga. 692, 78 SE 35; Petree v. Davi- 
son-Paxon-Stokes Co., 30 Ga. A. 490, 
118 SE 697; Southern Hotel Co. v. 
Fivans, 28 Ga. A. 161, 110 SE 459. 

Ill.—Miller v. S. S. Kresge Co., 306 
Ill. 104, 137 NE 385; McCarren vy. 
Radzinski, 182 Ill. A. 29. 

Iowa,.—Farley v. Des Moines, 199 
Iowa 974, 203 NW 287. 

Ky.—Amburgy v. Pond Creek Coal 
Co., 160 Ky. 458, 169 SW 855. 

La.—Lynch v. American Brewing 
Co., 127 La. 848,.54 § 123. 

Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460 
fieltnCy cs 

Md.—Cecil Paper Co. v. Nesbitt, 
117 Md. 59, 88 A 254; Neighbors v. 
Leatherman, 116 Md. 484, 82 A 152. 

Mich.—Denman v. Johnston, 85 
Mich. 387, 48 NW 565; Merkle v. Ben- 


nington, 68 Mich. 138, 35 NW 846; 
Batterson v. Chicago, etc., R. Co., 49 
Mich. 184, 183 NW 508. 
Minn.—Erickson vy. Minneapolis, 
ete., R. Co., 165. Minn. 106, 205 NW 
889, 45 ALR 973. 
Mo.—Vice v. Kirksville, 280 Mo. 


348, 217 SW 77; Rueter v. St. Louis 
Terminal R. Assoc., (A.) 261 SW 713. 

Nebr.—Robbins v. Omaha, 100 
Nebr. gat 160 NW 749. 

N. Y.—Breen v. Gill, 125 App. Div. 
642, 110 NYS 64. 

Okl.—Chickasha v. Looney, 36 Okl. 
155, 128 P 136. 

Pa.—Baylor v. Stevens, 16 Pa. Su- 
per. 365; Stick v. Grove, 6 Pa. Dist. 
& Co. 683. 

R.. I.—Lee v. Reliance Mills Co., 
21 R. I. 322, 43 A 536 


Va.—Haton vy. Moore, 111 Va. 400, 
69 SE 326. 
Wis.—Maurer v. Northwestern 


Iron Co., 151 Wis. 172, 1838 NW 636. 

[a] Statement of rule of plead- 
ing.—‘“‘In negligence suits, in order 
that the court may determine from 


an inspection of the pleading whether 
a cause of action is set forth, each 
fact necessary to raise the duty and 
to show the specific breach thereof, 
or the specific wrong inflicted, should 
be plainly and unequivocally stated; 
and enough of the details of each 
element of the case should be set 
out to clearly distinguish the trans- 
action as an actionable one and not 
to leave it doubtful whether it is so 
or not. Many facts, especially those 
resting peculiarly within the knowl- 
edge of the opposite party, may be 
alleged in general terms; but they 
should be alleged as_ facts, not 
merely as legal conclusions.” Cedar- 
town Cotton, etc., Co. v. Miles, 2 Ga. 
A. 79, 81, 58 SE 289. 

[b] Notice of injury.—Allegations 
of the date of the injury, that there- 
after, within proper time, plaintiff 
mailed to defendant, on whose 
breach of duty such injury happened, 
a signed notice thereof, and that it 
was received and responded to in 
writing by an employers’ liability 
company, and by a visit of defend- 
ant’s attorney and agent to plaintiff, 
inquiring into the nature of his in- 
juries, and informing him that notice 
of injury was not necessary, are good 
as against a demurrer on the ground 
that notice of the injury was not 
properly waived. Maurer v. North- 


western «Iron :Coi, 151, Wis, 172, 138 
NW 636. 
[c] Fraud or negligence.—A_ pe- 


tition alleged that defendant, a 
manufacturer of chemicals and me- 
dicinal preparations, which it sold to 
druggists generally, so made and 
sold a preparation called “Camphor 
Solution Neutral,” which it adver- 
tised and recommended for use by 
hypodermic injection; that such 
preparation, when properly made as 
a solution of camphor in a vegetable 
or animal oil, was a harmless and 
beneficial remedy, well known to and 
used by physicians and hospitals, but 
that defendant’s physician’s prepa- 
ration was made with mineral oil, 
which rendered it injurious to health, 
as defendant well knew; that plain- 
tiff was treated with such prepara- 
tion by a physician who had no 
knowledge that it contained mineral 
oil, and as a result was caused great 
pain and suffering and permanent in- 
jury; the cause of action as pleaded 
contained many of the elements of 
an action for fraud, in which the ele- 
ment of privity of contract was not 
essential, and the petition stated a 
cause of action, whether considered 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fense,** or aver mere underlying evidential facts ;89 
but it should clearly and distinctly allege the ulti- 
mate facts relied upon to show the negligence upon 
which the action is based, and contain sufficient 
allegations of material facts to be understood by 
the jury and court,®+ and substantially to inform 
defendant of the nature and character of the de- 
mand against him, so that he may know how to 
present his defense.®°? It should state facts which 
will enable the court to say, if they are proved 
substantially as alleged, whether they establish a 
good cause of action,®? and which ean be satisfied 
only by evidence on which the liability of defend- 
ant can be predicated,®°* and which, if not contro- 
verted, will entitle plaintiff to a verdict in his 
favor.®°° Many facts, especially those resting pe- 
euliarly within the knowledge of the opposite party, 
may be alleged in general terms;® but they should 
be alleged as facts, not merely as legal conclusions.%” 

As against demurrer. If the declaration or peti- 
tion is sufficient in substance to present the ques- 
tion of defendant’s negligence as an issuable fact, 
it will be sustained as against a general demurrer.%® 
But it has’been held that a complaint is demurrable 
where it is so framed that the evidence supporting 
it will not disclose a condition from which the lia- 
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bility of defendant necessarily results.% ; 

Negligence or nuisance. Where plaintiff attempts 
to allege a cause of action for negligence, he cannot 
assert that it alleges one for a nuisance in order 
to obviate a particular defense.1 

The doctrine of attractive nuisance? in order to 
be available must be invoked by the allegations of 
the complaint.* 

[§ 627] b. Right To Maintain Action.t In accord- 
ance with general rules,® plaintiff must allege suffi- 
cient facts to show his right to maintain the ac- 
tion.© He must show that defendant owed him a 
duty which was breached by the act or omission 
complained of;’ where he complains of a breach 
of a statute or ordinance he must show that he was 
a person intended to be protected thereby;® and 
where he complains of an injury to or destruction 
of property he must show his ownership, possession, 
or control thereof.® 

[§ 628] c. Ownership, Possession, or Control of 
Place or Instrumentality Causing Injury. A com- 
plaint for injuries caused by negligence in the con- 
dition or use of property must show that such prop- 
erty was owned by, or in possession or control of, 
defendant at the time of the injuries;!° but an 
express allegation of such ownership, possession, 


an action for fraud, or solely an ac- 
tion for negligence, or a combination 
of both such actions. Hruska v. 
Parke, 6 F. (2d) 536, 537. 

[d] Use of instrumentality in 
business.—In an action for damages 
caused through the operation of a 
defective and dangerous automobile, 
where the negligence complained of 
is that of defendant, and not that of 
defendant’s servants or agents, it is 
not necessary to allege that the au- 
tomobile was being used in defend- 
ant’s business at the time of the in- 
jury. Tannahill v. Depositors’ Oil, 
etc., Co, 110 Kan. 254, 203 P 909. 

88. See infra §§ 675-687. 

e9. Charnogursky v. Price-Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. 

90. Allegations of negligence see 
infra §§ 644-665. . 

91. Virginia Cedar works v. Dalea, 
109 Va. 333, 64 SE 41. 

92. See infra § 645. 

93. Tucker Sanatorium v. Cohen, 
129 Va. 576, 106 SE 355, 22 ALR 315. 


94. Sloss-Sheffield Steel, etc., Co. 
v. Moore, 6 Ala. A. 317, 59 S 311. 
95. Charnogursky v. Price-Pan- 


coast Coal Co., 249 Pa. 1, 94 A 451. 

96. Cedartown Cotton, etc., Co. v. 
Miles, 2 Ga. A. 79, 58 SE 289. 

97. Cedartown Cotton, etc., Co. v. 
Miles, supra. 

98. Wynne v. Southern Bell Tel., 
etc., Co., 159 Ga. 623, 126 SE 388; 
Seaboard Air-Line R. Co. v. Hood, 
127 Ga. 206, 56 SE 303; Bennett v. 
Central of Georgia R. Co., 6 Ga. A. 
185, 64 SE 700; Richards v. O’Brien, 
ty Gas A, 207,, 57. SH...907;.. Chicago, 
etce., R. Co. v. Barnes, (Ind.) 68 NE 
166; Morrison v. Orange, etc., R. Co., 


(Tex. Civ. A.) 258 SW 510. ; 
99. Sloss-Sheffield Steel, etc., Co. 
v. Moore,.6 Ala. A. 317, 59 S 311. 
1. McCluskey v. Wile, 144 App. 


Div. 470, 129 NYS 455 [rev 70 Misc. 
135, 128 NYS 190]. : 
[a] Illustration. — A complaint 
which alleged that defendant owned 
an apartment house, in which plain- 
tiff resided, and “unlawfully, negli- 
gently, and carelessly permitted” a 
dog belonging to one of the tenants 
to lie about the hallways, so as to be 
dangerous to persons going through 
them, ‘‘and to become a nuisance, as 
defendant well knew,” that defend- 
ant omitted to light the hall lamp, 
and that, without her own fault, and 
“solely owing to the aforesaid negli- 
gence and unlawful acts” of defend- 


[45 C. J.—67] 


ant, plaintiff tripped upon the dog, 
which she could not see because of 
the failure to light the hallway, and 
was injured, attempted to allege a 
cause of action for negligence, and 
plaintiff cannot assert that it al- 
leged one for a nuisance, in order to 
obviate the defense of limitations. 
McCluskey v. Wile, 144 App. Div. 
470, 129 NYS 455 [rev 70 Misc. 135, 
128 NYS 190]. 

Distinction between negligence and 
nuisance in allegations for negli- 
gence against city and others see 
Municipal Corporations § 1992. 

2. Attractive nuisance doctrine 
see supra §§ 155-188. 

3. Howe v. Chicago City R. Co., 
170 Ill. .A. 636. 

Allegation of duty under “turn- 
table” or “attractive nuisance” doc- 
trine see infra § 636. 

4 Right or cause of action gener- 
ally see supra §§ 601, 602. 

5. See Pleading [31 Cyc 102]. 

6. Maenner v. Carroll, 46 Md. 193. 

7. See infra §§ 633-636. 

Status of injured person as affect- 
ing duty toward him see supra §§ 
129-249. 

8. Borck v. Cincinnati Gas, 
Co., 5 OhNPNS 526. 

Persons protected by statute or or- 
dinance see supra §§ 113-115. 

9. Auxford Brown Ore Co. v. Hud- 
son, L6Ala, + Aa 240, V7 tS w243)) St. 
Louis, etc., R. Co? v. Heckt, 38 Ark. 
357; Mackey v. Monahan, 13 Colo, A. 
144, 56 P 680; Logansport v. Newdy, 
49 Ind. A. 674; 98 NE 4. 

10. Ala.—Charlie’s Transfer Co. v. 
Malone, 159 Ala. 325, 48 S 705. 

Cal.—Skinner v. Knickrehm, 10 Cal. 
A. 596, 102 P 947. 

Ga.—Southern Hotel Co, v. Evans, 
28 Ga. A. 161, 110 SE 459; Myers v. 
McLendon, 28 Ga. A. 465, 98 SE 359. 

Ill—Hart v. Washington Park 
Club, 157 Ill. 9, 41 NE 620, 48 AmSR 
298, 29 LRA 492 [aff 54 Ill. A. 480]; 
Hollenbeck v. Winnebago County, 95 
Tll. 148, 35 AmR 151; Chicago, etc., 
R. Co. v. Gardanier, 116 Ill. A. 619. 

Ind.—Wabash R. Co. v. Reynolds, 
41 Ind. A. 678, 84 NE 992; Martin v. 
Louisville, etc., Bridge Co., 41 Ind. A. 
493, 84 NE 360. 

Ky.—Amburgy v. Pond Creek Coal 
Co., 160 Ky. 453, 169 SW 855. 

Mo.—Rushenberg v. St. Louis, etce., 
R. Co., 109 Mo. 112, 19 SW 216. 

N. Y.—Detviller v. Rolled Plate 
Metal Co., 110 App. Div. 773, 97 NYS 


etc., 


419. 
Geeta hte v. Morgan, 23 Pa. Dist. 

[a] Complaint held sufficient.—A. 
petition alleging that the defendant 
owned a hotel, which he operated, 
and contracted with plaintiff's em- 
ployer to repair certain boilers in the 
basement, authorizes the conclusion 
that the premises were in defend- 
ant’s control, where it does not ap- 
pear that the work was of a nature 
necessarily requiring that the entire 
control of the premises should be re- 
linquished to the contractor. South- 
ern Hotel Co. v. Evans, 28 Ga, A. 161, 
110 SE 459. 

[b] Complaint held insufficient.— 
(1) To show ownership or control of 
a ditch across a pathway. Martin 
v. Louisville, etc., Bridge Co., 41 Ind. 
A. 493, 84 NE 360. (2) To show 
ownership of a. hospital, in which 
plaintiff was negligently treated. 
Wabash R. Co. v. Reynolds, 41 Ind. 
A. 678, 84 NE 992. 

[ec] Control of contractor.—(1) A 
petition in an action for personal 
injury from falling through a hole 
in the floor of a building, alleging 
that the owner, at the instance of 
a prospective tenant, employed de- 
fendant as contractor to make alter- 
ations, that plaintiff at the request 
of the tenant and contractor entered 
the building to make an estimate, 
and that defendant failed to place a 
barrier about the hole or trap, or to 
warn plaintiff of its presence, stated 
no cause of action against the con- 
tractor, as it failed to show that he 
was in control of the premises and 
owed any duty of care to plaintiff, 
Myers v. McLendon, 23 Ga. A. 465, 
98 SE 359. (2) In an action by an 
administratrix for the killing of her 
intestate through the falling of a 
building by negligence in the con- 
struction thereof, the declaration 
must show that the alleged superin- 
tendent had such exclusive control 
in furnishing the materials and 
erecting the building as would have 
enabled him to avoid or avert the 
danger, and, an allegation that de- 
fendants ‘‘were possessed and had 
the supervision and control of a cer- 
tain building,” which was then “be- 
ing erected” for a courthouse, was 
insufficient in that regard. MHollen- 
beck v. Winnebago County, 95 Ill. 
148, 35 AmR 151. 

[d] Negligent management of 
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or control is not necessary where this fact can be 
inferred from other facts alleged.* 
essary to allege that defendant derived any benefit 
from the thing causing the injury;’” nor as to the 
owner of a defective structure that he constructed 
But a cause of action 
is not stated against an owner of property, for in- 
juries caused by defects therein, while in the pos- 
session and control of another, where the complaint 
does not show that such defects existed when the 
property was delivered to such other,’* or does 
not show that defects therein were latent and not 
discoverable by a reasonably careful inspection,’® 
or that there was fraud or concealment as to such 
In an action for injuries 
to property occasioned by a fire which defendant 
negligently allowed to spread from his land to that 
of plaintiff, it is not necessary to describe the land 
belonging to defendant upon which the fire escaped 


it in the first instance.*® 


defects by such owner.*® 


race track.—A declaration in an ac- 
tion against the owner of a race 
track for injuries to a spectator ata 
race, caused by a runaway horse, is 
insufficient without an _ allegation 
that the horse which caused the 
injury was under defendant’s con- 
trol. Hart v. Washington Park Club, 
157 Ill. 9, 41 NE 620, 48 AmSR 298, 
29 LRA 492. 

{e] Consistent allegations. — An 
allegation that a wagon attached to 
the rear of a house being moved 
through the streets, and upon which 
a child climbed and was injured, was 
left unattended, is not inconsistent 
with an allegation that the vehicle 
was in defendant’s charge, for per- 
sonal property may be in the gen- 


eral charge of one, although he may | 


not be in immediate supervision 
thereof. Skinner v. Knickrehm, 10 
Calas 159672102 Bri9 47: 

11. Jll.—McCarren v. Radzinski, 
182 Ill. A. 29. 

Ind.—Gaston vy. Bailey, 24 Ind. A. 
24, 53 NE 1021. 

Miss.—Mackey v. Vicksburg, 64 


Miss. 777, 2 S 178. 

Mo.—Limbaugh v. Forum Lunch 
Co., (A.) 258 SW 4651. 

Ont.—Macdonald v. Dick, 34 U. C. 
Q. B. 623. 

{a] Illustration.—In an action for 
damages caused by defendant’s care- 
lessly and unskillfully digging down 
and excavating a precipitous hill, 
and negligently leaving the preci- 
pice so formed unfenced, the decla- 
ration is not demurrable for failing 
to state that defendant owned the 
hill or was in possession or control 
thereof, as the control may be in- 
ferred from the acts of possession, 
such as excavating, etc., charged in 
the declaration. Mackey v. Vicks- 
burg, 64 Miss. 777, 2 S 178. 

12. Green v. Eden, 24 Ind. A. 583, 

NE 240; Stevens v. Walpole, 76 
Mo. A. 213. 

13. Stevens v. Walpole, supra; 
Waterhouse v. Joseph Schlitz Brew- 
ing:Co., 12)'S.)D:s 397, 81 oN W 725; 48 
LRA 157. \ 

14. Finan v. Valvoline Oil Co., 51 
Misc. 292, 100 NYS 1087. 

15. Brown v. Vicksburg, 108 Miss. 
510, 66 S 983. 

Liability as to articles dangerous 
through defects generally see supra 
§§ 330-332. 

16. Brown v. Vicksburg, 108. Miss. 
510, 66 S 983. 

17. Seckerson vy. Sinclair, 24 N. D. 
326, 140 NW 239. 


18. Seckerson v. Sinclair, supra. 
19. See supra §§ 10-32. 
20. Valin v. Jewell, 88 Conn. 151, 


90 A 86, LRA1915B 324; Cecil Paper 
Co. v. Nesbitt, 117 Md. 59, 838 A 254; 
Maenner v. Carroll, 46 Md. 1938. 

Allegation of right to maintain ac- 
tion see supra § 627. 


NEGLIGENCE 


It is not nec- 


General. 


on the part of 


21. See infra §§ 630-643. 
22. See infra §§ 644-665. 
23. See infra §§ 666-670. 
24. See infra § 671. 
ine U. S.—Walsh v. Wolf, 48 Fed. 


Ala.—Tennessee Coal, ete. Co. v. 
SHMth Pie Alas 25 ie 2h6, bi. we. Wao 
[quot Cyc]; Louisville, ete., R. Co. 
v. Church, 155 Ala. 329, 46 S 457, 130 
AmSR 29. 

Ga.—Archer v. Blalock, 97 Ga. 719, 
25 SE 391. ‘ 

Ind.—Princeton Coal, ete, Co. v. 
Roll, 162 Ind. 115, 66 NE 169; Deller 
Aprende kt 127 Ind. 414, 26 NE 

N. Y.—Schmidt v. Parker, 1 NYL 
Ree’ Lé) 

26. U. S.—Jolivet v. Seattle, 
963, 965 [cit Cyc]; Western 
Union Tel. Co. v. Catlett, 177 Fed. 
71, 74, 100 CCA 489 [quot Cye]. 

Ala.—Alabama Power Co. v, Shaw, 
215 Ala. 436, 111 S 17; Dwight Mfg. 
Co. v. Holmes, 198 Ala. 590, 73 S 933; 
Sloss-Sheffield Steel, etc., Co. v. Weir, 
179 Ala. 227, 60 S 851; Tennessee 
Coal, etc: Co. v.. Smith, 172 Ala. 251, 
256, 55 S 170 [quot Cyc]. 

Cal.— White v. Covell, 66 Cal. A. 
732, 227 P 196. 

Fla.—Turlington v. Tampa Electric 
Co., 62 Fla. 398, 56 S 696, 38 LRANS 
72, AnnCas1913D 1218. 

Ga.—Myers v. McLendon, 28 Ga. A. 
465, 98 SH 359. 

Ida.—Holt v. Spokane, ete., R. Co., 
3 Ida. (Hasb:.) 703, 35 P 39. 

Ill.— Greinke v. Chicago City R: 
Co., 234 Ill. 564, 85 NE 327; Langan 
v. Enos Fire Escape Co., 233 Ill. 308, 
84 NE 267) faff 136 Tl). A. ° 631]; 
Barnes v. Cudahy Packing Co., 228 
Ill. A. 490; Rohmer v. Anderson, 189 
TH. AL 274, 

Ind.—Apperson v. Lazro, 44 Ind, A. 
186, 87 NE 97, 88 NE 99. 

Kan.—Wells v. Hansen, 97 Kan. 

LRAI9I16R 566, 


306, (1640 PY) L088, 
AnnCas1918D 230. 
Ky.—Amburgy v. Pond Creek Coal 
Co.; 160 Ky: 4538, 169 SW 855. 
La.—Boyett v. Chicago, ete., R. Co., 
128 La. 579, 49 S 200. 
Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460, 


462 [cit Cyc]. 
Md.—Neighbors Vv. Leatherman, 
116 Md. 484, 82 A 152;. Havre de 


ed v. Fletcher; 112 Md. 562, 77 A 
14. 


Mich.—Merkle v. Bennington, 68 
Mich. 138, 35 NW 846. 
Minn.—fErickson v. Minneapolis, 


etc., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 973. 

Mo.—Swigart v. Luck, 196 Mo. A. 
471, 192 Sw 188: 

Mont.—Martin v. Northern Pac, R. 
Co., 51 Monte 3), io, Prey 

Nebr.—Spence v. Polenski, 


110 
Nebr. 56, 193 NW 101 


226. 


[§§ 628-629 


or spread,!* except upon a motion to make more 
definite and certain.*® 

[§ 629] d. Particular Elements To Be Alleged in 
By reason of the elements essential to 
constitute actionable negligence,!® to constitute a 
good cause of action, in a case of negligence, there 
should be stated a right on the part of plaintiff ;?° 
a corresponding duty on the part of defendant,”* 
and his negligence- or breach of, that duty;?? the 
fact that defendant’s neglect or breach of duty 
was the proximate cause of the injury;?* and the 
nature and extent of the injury or damage.** 
ever, no great degree of particularity is required in 
such pleading,?® and if facts are alleged which 
clearly show a legal duty and the neglect thereof 


How- 


defendant and a resulting injury 


to plaintiff, the declaration, petition, or complaint 
will generally be held sufficient to state a cause 
of action for negligence;?® and these rules apply 


N. J.—Davey v. Erie R. Co., 69 N. 
Js Tas (BO SA AAS 233. 

N. Y.—Treacy v. Realty Associates, 
168 App. Div. 1, 1538 NYS 790. 

N. D.—Steinke v. Halvorson, 46 N. 
D. 10, 178 NW 964. 


Or.—Eastman vy. Jennings-McRae 


Logging Co., 69 Or. 1,. 138 P-:216, 
AnnCasl1916A 185. 
R. I.—McKee v. McCardell, 21 R. 


I. 3638, 43 A 847. 

Ss. D.—Meier, etc., Corp. v. Dakota 
Live Stock, etc., Co., 46.S. D. 397, 193 
NW 138. 

Va.—Blue Ridge Light, etc., Co. v, 
Tutwiler, 106 Va. 54, 55 SH 539. 

W. Va.—Wills v. Montfair Gas 
Coal Co., 97 W. Va. 476, 125 SE 367; 
Phenix F. Ins. Co.’ v. Virginia-West- 
ern Power Co., 81 W. Va. 298, 94 SH 
372; Poling v. Ohio River R. Co., 38 
W. Va. 645, 18 SE 782, 24 LRA 215. 

Wis.—Angerstein Vv. Milwaukee 
Monument Co., 169 Wis. 502, 173 NW 


215. 
Eng.—Ross v. McCallum,* [1922] 
& 


S. C. 322; Rogers v. Imbleton, 2 B. 
PP. N. R117, (127 Reprint’ 568. 

“Ordinarily a declaration seeking a 
recovery upon the ground of negli- 
gence, that sets up the acts done or 
omitted by the defendant, which it 
is claimed constitute negligence, and 
shows their causal connecticn with 
the injury of which complaint is 
made, is sufficient.” Phenix F. Ins. 
Co._v. -Virginia-Western Power Co., 
81 W. Va. 298, 302, 94 SE 372. 

[a] Cause of action held suffi- 
ciently stated for injury: (1) By al- 
lowing slippery substance to be 
placed on store floor, from which 
plaintiff was injured by § slipping 
thereon. F, + Woolworth Co. v. 
Wood, 32 Ga. A. 575, 124 SH 110. 
(2) By defective condition of store 
floor. Miller v. S. S. Kreske Co., 306 
Ill. 104, 1837 NE 385. (3) By destruc- 
tion of timber by fire caused by the 
acts and omissions of defendant. 
Eastman v. Jennings-McRae Logging 
Co., 69 Or. 1,'188 P 216, AnnCasl916.4 
185. (4) By glass becoming loose 
and falling out of window onto 
plaintiff passing on street. Bannigan 
v. Woodbury, 158 Mich. 206,122 NW 
531, 138 AmSR 3871. (5) By overflow 
of rain waters collected on roof of 
adjoining building. Treacy vy. Realty 
Associates, 168° App.) Div.>. 1, ° 153 
NYS 795. (6) For injuries to pedes- 
trian on sidewalk on private prem- 
ises, used by public by owner’s con- 
sent or invitation. Morgan v. Bud- 
long, 162 Wis. 578, 156 NW 958. (7) 
For negligence in having plaintiff, an 
infant, lead horses while sitting in 
an automobile. White v. Covell, 66 
Cal. A. 732, 227 P 196. (8) From be- 
ing struck by gate of elevator and 
knocked into the pit. Limbaugh v. 
Forum Lunch Co., (Mo. A.) 258 SW 
451. (9) From dangerous condition 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Piney NS ee 


‘Ga. A. 490, 


“attempt to pass it. 


§ 629] 


in an action for injuries under 
nuisance”’ 


inartistically drawn,?® 
errors.?° 


or 


ing the relation of the parties,*° 
stances out of which the duty to 


of public diving place. Turlington v. 
Tampa Electric Co., 62 Fla. 398, 56 
S 696, 38 LRANS 72,.AnnCas1913D 
1218. (10) From failure to warn 
plaintiff of dangerous character of 
railroad tricycle. Kutchera v. Min- 
neapolis, ete., R. Co., 50 N. D. 597, 
197 NW 140. (11) From falling into 
unguarded elevator well. Mckee v. 
McCardell, 21 R. I. 363, 43 A 847. 
(12) From falling into a well negli- 
gently left open. Holt v. Spokane, 
éte., R. Co, 3 Ida. (Hasb.) 703,.35 P 
39, (13) From falling through a 
trapdoor into a cellar of defendant’s 
building. Coffee v. Dorwart, 31 S. D. 
102, 139 NW 776. (14) From negli- 
gence in failing to provide a fire es- 
cape as required by statute. Steiert 
y. Coulter, 54 Ind. A. 643, 102 NH 
£7132 203. Ne LET. (15) From rock 
ehip flying from monument factory. 
Angerstein v. Milwaukee Monument 
Co., 169 Wis. 502, 178 NW 215. (16) 
From unguarded excavation by a rail- 
road company in street. Rathbun v. 
Burlington, etc., R. Co., 16. Nebr. 
441, 20 NW. 390. (17) In action 
against owner of building for death 
of employee of lessee, by fall of 
water tank installed thereon. Klon- 
owski v. Crescent Paper Box Mfg. 
Con Zt? i. VA: 150.) (18); Lor. boy 
riding on top of passenger elevator. 
Davis v. Ohio Valley Banking, etc., 
Co., 127 Ky. 800, 106 SW 8438, 32 Kyl 
627, 15 LRANS 402. (19) To child 
from operation of machinery, on the- 
ory of ordinary negligence in failing 
to warn child of danger. Erickson v. 
Minneapolis, etc., R. Co., 165 Minn. 
106, 205 NW 889, 45 ALR 973; Her- 
rem v. Konz, 165 Wis. 574, 162 NW 
654. (20) To customer’s child accom- 
panying mother to department store 
and injuring fingers in slot machine, 
especially as mother’s negligence 
was not imputable to the child. Pe- 
tree v. Davison-Paxon-Stokes Co., 30 
TUS (Se OO te x Caden 0, 
mechanician of racing automobile by 
driver continuing to drive the auto- 
mobile at a dangerous speed around 
the track after he had won the race, 
and colliding with another car in an 
Liston v. pth 
nolds, 69 Mont. 480, 223 P 507. (22) 


To occupant of home by negligence. 


of defendant in leaving an opening in 
a floor. Louisville Gas, etc., Co. v. 
Nall, 178 Ky. 33, 198 SW 745. (28) 
Mo) occupant of store by bursting of 
water pipes, against owner of build- 
ing. Charlie’s Transfer Co. v. Ma- 
lone, 159 Ala. 325, 48 S 705. (24) To 
switchman by negligence of shipper 
in loading car. U.S. Cast Iron Pipe, 
etc., Co. v. Williams, 213 Ala, 115; 
104 S 28. (25) To workman falling 
jin excavation left unguarded by a 
eontractor. Breen v. Gill, 125 App. 
Div. *642;," 110 NYS 64. (26) To 
workman in excavation from fall of 
wall left standing in dangerous con- 
dition. Richards v. O’Brien, 1 Ga. A. 
107, 57 SE 907. (27) A complaint 
alleging that defendant and his serv- 
ant or employee were negligent in 
the management and operation of a 
carriage and the control of a horse, 
in consequence of which, and without 
his fault, plaintiff was knocked 
down, liberally construed, stated 
facts suffigdient to make out a cause 
of action. Smith v. Parker, 153 NYS 
910. 

[b] Cause of action held not suf- 
ficiently stated for injury: (1) By 
frightening horse by wrongful 
of highway by SCION P Es owner. 


r ‘‘turntable’’ doctrine.?* 
are sufficiently alleged the pleading will not be 
rendered defective by reason of the fact that it is 
contains 
For example a cause of action may be 
sufficiently shown by alleging ultimate facts show- 


NEGLIGENCE 


the ‘‘attractive 


If such facts 


omitted.?° 
grammatical 


and the circum- 
avoid negligence 


Neighbors y. Leatherman, 116 Md. 
484, 82 A 152. (2) From falling 
down stairway near sidewalk, where 
petition shows plaintiff voluntarily 
deviated from sidewalk. Anderson v. 
Speer, 36 Ga, A, 29, 134 SH 8ib. (3) 
From falling through a hole in the 
floor of a building. Myers v. Mc- 
Lendon, 23 Ga. A. 465, 98 SE 359; 
Spence v. Polenski, 110 Nebr. 56, 193 
NW 101.. (4) From tenant or licen- 
see striking bare foot against a nail 
in timber left in a passway. Am- 
burgy v. Pond Creek Coal Co., 160 
Ky. 453, 169 SW 855. (5) To minor 
by bursting of water tank while 
waiting on defendant’s property for 
return of one of defendant’s em- 
ployees, whom he had called to see. 
Boyett v. Chicago, etc., R. Co., 123 
La. 579, 49 S 200. (6) To window 
cleaner falling because of defective 
window sash used for support. Cul- 
breath v. M. Kutz Co,, (Ga. A.) 140 
SE 419. 

{[c] A cause of action is stated 
against a workman, where the peti- 
tion alleges that the workman em- 
ployed to make the repairs, after 
making some repairs, informed plain- 
tiff, the tenant’s wife, that the walk 
had been inspected and repaired and 
was all right and safe for her use; 
that the walk after being repaired 
was in a dangerous and unsafe con- 
dition; and that plaintiff was injured 
by reason of the defect in the walk. 
Wells v. Hansen, 97 Kan. 305, 154 P 
pane LRAIII6F 566, AnnCasl1918D 

27. See cases infra this note. 

[a] Allegations held sufficient to 
state cause of action.—(1) For death 
of boy falling into an open, un- 
guarded well on defendant’s vacant 
property. Flippen-Prather Realty 
Co, v. Mather, (Tex. Civ. A.) 207 SW 
121. (2) For death of boy who 
climbed tower of high extension line 
maintained by défendant on land of 
boy’s father. McCoy v. Texas Power, 
etc., Co., (Tex.). 239 SW 1105. [rev 
(Civ. A.) 229 SW 623]. (3);EKor in- 


jury to child by attractive machin- 
‘ery or place’ generally. Clover 
Creamery Co. v. Diehl, 183 Ala. 429, 


63 S 196; American Tel., etc., Co. v. 
Murden, 141 Ga. 208, 80 SE 788; Cor- 
bett v. Atlantic Coast Line R. Co., 24 
Ga. A. 790, 102 SE 464; Indianapolis 
v. Williams, 58 Ind. A. 447, 108 NE 

387; Martin v. Northern Pac, R. Cox 
51 Mont. 31, 149 P 89; Boyd v. Glas- 
gow Iron, ete., Co., [1923] Sn Ce, 1585 
McKinlay  v. Darngavil Coal Co., 
[1922) S..C..714.. (4). For. injury \to 
child by turntable. Alabama Great 
Southern R. Co. v. Crocker, 131 Ala, 
584, 31 S 561. (5) For injuries to 
child due to an attractive nuisance 
maintained on _ railroad premises. 
Foster: v. Lusk, 129 Ark. 1, 194 SW 
855. (6) For injuries to minor play- 
ing on derrick. Beaumont Iron 
Works v. Duron, (Tex. Civ. A.) 297 
SW 1075... (7) In an action for in- 
juries to a three-year-old child, a 
declaration which charged that de- 
fendant maintained on its premises 
certain machinery, which it negli- 
gently permitted to be left open and 
unguarded, although it knew that 
plaintiff lived upon the premises, and 
was continually playing around the 
machinery, that the machinery was 
of such a character as would attract 
a child of plaintiff’s age, and that as 
a proximate result of the negligence 
of defendant plaintiff's arm was 
caught in the cogs and injured, suf- 


Effect of defective allegations. 
lege sufficiently any one of these elements ordinarily 
renders the declaration or complaint insufficient to’ 
sustain a verdict or judgment for negligence;** and 
such a defect or insufficiency in the pleading may 
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arose,*+ and the act or omission that proximately 
caused the injury,°* coupled with a statement that 
such act or omission was negligently done or 


A failure to al- 


ficiently states a cause of action. 
Clover Creamery Co. vy. Diehl, 183 
Ala. 429, 63 S 196. 

[b] Allegations held insufficient 
to state cause of action.—(1) For 
death of child from trap or pitfall 
(Gandy v. Copeland, 204 Ala. 366, 86 
S 3), (2) from well or spring as at- 
tractive nuisance (Gandy v. Cope- 
land, supra), (3) or while boarding 
a moving train (Nixon v. Montana, 
etesa: R. (Co.,% 50) Mont..:95, 4a 3, 
AnnCas1916B 299). (4) For injury 
to child from attractive machinery 
or instrumentality (Manos v. Myers- 
Miller Furniture Co., 32 Ga. A. 644, 
124 SE 357; Smith v. Hines, 212 Ky. 
30, 278 SW 142, 45 ALR 980; Wilson 
v. Glasgow, etc, Ra Cour [191 aS sCa, 
215; Cummings v. Darngavil Coal Co., 
5 FB, (CCE: Sess. ) 518), (5) from fire 
in building in which defendant stored 
old rags, saturated with grease, and 
old papers, with open doors (Kalman 
v. Cohen; 203.1 A: 597). (6) A 
complaint, alleging that defendants 
operated a well drilling outfit on a 
public street with a gasoline engine, 
and that an eleven-year-old child 
playing about the machinery in the 
presence of obvious danger was not 
warned, and was injured by coming 
into contact with drive belt, does not 
state facts sufficient to state a cause 
of action under the turntable doc- 
trine, because the character of the 
instrumentality did not amount to an 
invitation, the danger was patent 
and not latent, and the character- 
istics of the machinery made it im- 
practicable and unreasonable to fence 


or guard it by an enclosure. Brick- 
son v. Minneapolis, ete., R. Co., 165 
Minn. 106, 205 NW 889, 45 ALR 


973, 

Allegations as to relation of par- 
ties and duty see infra §§ 630-643. 

“Attractive nuisance’ or ‘“turn- 
table” doctrine generally see supra 
§§ 155-189. 

28. Davey v. Erie R. Co.,69 N. J. 
L. 50, 54 A 233; Britton v. South 
Penn Oil Co., 73 W. Va. 792, 81 SE 


Parsons v. Mayfield, 73 Mo. A. 


‘525. 


29. 
309. 

30. Allegation of relation of par- 
ties generally see infra § 633 

31. Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 470, 91 S 893 

Allegation of duty generally see in- 
fra §§ 630-632 


32. Dwight. Mfg. Co. v. Holmes, 
198 -Ala.590,.738.:S 933; Carter: v. Ji 
Ray Arnold Lumber Co., 83 Fla. 470, 


91 S893: 

Allegations of connection between 
negligence and injury generally see 
infra §§ 666-670. 

33. Carter v. J. Ray Arnold Lum- 
ber Co., 83 Fla. 470, 91 S 893; Atlan- 
tic Coast Line R. Co. v. Holliday, 73 
Fla, 269, 74 S 479; Tampa Electric 
Co. v. Bourquardez, 72 Fla. 161, 72 S$ 
668; Ingram-Dekle Lumber Co. v. 
Geiger, 41 Fla. 390, 71 8 552, AnnCas 
1918A 971; Co- operative Sanitary 
Baking Co. v. Shields, 71 Fla, 110, 70 
S 9384. 

Allegations of negligence generally 
see infra §§ 644-665. 

34. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Bibb, 164 Ala. 62, 51 S 345. 

Ill—Bahr v. National Safe De- 
posit,.Co.,. 234, Tl. 101,584 NE} :717; 
McAndrews v. Chicago, ete., R. Co., 
222° Til. 232, 78; NE 603; -Drury ev. 
Hast St. Louis Light, ete., Co., 184 
Ill. A. 121; Hoxsey v. St. Louis, etc., 
R. Co., 171. Ill, A. 109; Bachman v. 
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be taken advantage of by demurrer.*® 
been held that such a defect may be taken advan- 
tage of by a motion in arrest of judgment;*® but 
on the other hand it has been held that objection 
cannot be made thereto after verdict,?’ or for the 


first time on appeal.®§ 


[§ 630] e. Duty of Care of Defendant**—(1) In 
General—(a) Necessity of Allegation. 


Southern Coal, etc., Co., 165 Ill. 
485; Null v. Swift, 156) DAs 1688. 

Ind. —Chicago, etc., R. Co. v. Lain, 
170 Ind. 84, 88 NE 632. 

La.—Boyett v. Chicago, etc., R. Co., 
123 La. 579, 49 S 200. 

Okl.—Lisle v. Anderson, 61 OKl. 68, 
159 P 278, LRAI917A 128. 

S. D.—Glemaker v. Watertown, 43 
S) D. 12, 177 NW, 123. 

35. Ala.—Burnett 2,185 Alabama 
Power Co., 199 Ala. 337, 74 S 459; 
Tennessee Coal, etc., Co. v. Smith, 
T7ISP Ala. 25152 256,55. S 1170 Laquot 
Cyc]; Atlantic Coast Line R. Co. vy. 
McLendon, 18 Ala. A. 669, 94 S 198. 

Ga. —Atlantic Coast Line Rio. ve 
Cheeks; 10/°Gat <A.' 411, 73 SE 545; 
Green vy. Massee, etc., Lumber Co,,, 6 
Ga. A. 389, 65 SE 44, 

Ill—Hoxsey v. St. Louis, etc. R. 
Goria 11s 2A... 109; 

Mich.—Ella v. Boyce, 112 Mich. 
552, 70 NW 1106; Fox v. Spring Lake 
Iron Co., 89 Mich. 387, 50 NW 872. 

R. I.—Pettit v. Howard, etc., Amer- 


ican Mach. Co., 41 R. I. 380, 103 A 
994, 
{a] Allegations not subject to 


demurrer.—A count charging that de- 
fendant, who was in possession of 
adjacent lands, set fire to a tree in 
close proximity to plaintiff’s barn, 
and fire was communicated to the 
barn to plaintiff’s damage, is not sub- 
ject to demurrer on the ground that 
it fails to show the way in which 
the fire was communicated or any 
facts showing negligence or that de- 
fendant owed plaintiff any duty. 
Putman y. White, 18 Ala. A. 15, 88 S 
355. 

Demurrer to complaint generally 
see Pleading [31 Cyc 288]. 

36. Null v. Swift, 155 Ill. A. 638. 

Arrest of judgment generally see 
Judgments §§ 154-174. 

37. Fox v. Spring Lake Iron Co., 


89 Mich. 387, 50 NW 872. 
38. Ella vy. Boyce, 112 Mich. 552, 
70 NW 1106. 


39. Pleading duty generally see 
Pleading [31 Cyc 54]. 

40. U. S.—World’s Columbia Ex- 
position Co. v. Republic of France, 91 
Fed. 64, 33 CCA 38338 [rev 83 Fed. 109]. 

Ala.—-Alabama By-Products Corp. 
v. Cosby, 115 S 31; American R. Ex- 
press Co. v. Reid, 216 Ala. 479, 113 
S 507;.McClusky v. Duncan, 216 Ala. 
388, 143145 250; Southern Cotton Oil 
Co. v. Woods, 201 Ala. 553, 78 S 907; 
Tarrance v. Chapman, 196 Ala. 88, at 
S 707; Crawford v. ‘MeMickens, 190 
Ala. 102, 66 S 712; Sloss-Sheffield 
Steel, etc., Co. v. Weir, 179 Ala. 227, 
60 S 851; Tennessee Coal, ete., Co. 
v. Smith, 171 Ala. 251, 256, 55 S 170 
[quot Cyc]; Nashville, etc, R. Co. 
v. Reynolds, 41 S 1001; Louisville, 
ete., R. Co. v. Marbury Lumber Co., 
125 Ala. 237, 28 S 438, 50 LRA 620; 
Ensley -R. Co. vy. Chewning, 93 Ala. 
24, 9 S 458; Atlantic Coast Line R. 
Co. v. McLendon, 18 Ala. A. 669, 94S 
193; Alabama Western R. Co. v. Maadi- 
son, 16 Ala. A. 588, 80 S 162; Stewart 
v. Smith, 16 Ala. WIN. 461, 73 8 724; 
revi Oe Camp Transfer Co. V. Daven- 
port, 15 Ala. A. 507, 74 S 156 [cer- 
tiorari den sub nom. Ex p. Dayven- 
port, 74 S 1005]. 

Ariz.—Flagstaff v. Gomez, 23 Ariz. 
1184. 202) P 401, 23 "ALR 661: 

Ark. —Prairie Creek Coal Min. Co. 
v. Kittrell, 106 Ark. 138, 153 SW 89. 

Cal.—Manwell v. Durst, 178 Cal. 
752, 174 P 881, 1 ALR 669. 

Colo.—Oliver v. Denver, 13 Colo. 


AY [An38455 bt sk. 29. 


NEGLIGENCE 


It has also | tion, complaint, 


[§§ 629-630 


or petition must show the exist- 


ence of a legal duty on the part of defendant to 
exercise care as to the person or property injured, 
at the time and place of the injury;*° it must allege 
facts showing a duty owing by defendant to the 


person injured to do or not to do the thing com- 


The declara- 


Conn.—Valin v. Jewell, 88 Conn. 
151, 90 A 36, LRAI915B 324. 

D. C.—Connor v. Washington R., 
etc., Co., 48 App. 329. 

Fla.—Gonzales v. Pensacola, 65 
Fla. 241, 61 S'503, AnnCas1915C 1290. 

Ga.—Boney v. Dublin, 145 Ga. 339, 
89 SE 197, AnnCas1918E 176; Myers 
eae ger ouEe 23 Ga. A. 465, 98 SH 

Ida.—Holt v. Spokane, etc., R. Co., 
sida, CHaisbhn) 103, 35921392 

Ill.—Milauskis v. St. Louis Termi- 
nal R. Assoc., 286 Ill. 547, 122 NE 
78; New Staunton Coal Co. v. Fromm, 
286. Ills 254, 121°NE 594 [aff 211 
Ill. A. 3]; McAndrews v. Chicago, 
ete.;, R. Co, 222° Ill. 2323) 78" NE 603 
[aff 124 Ill. A. 166]; Volluz v. East 
St LouissLight; ete" Co; 210) TIA. 
565; Jacobson v. Ramey, 200 Ill. A. 
96; Seibert v. Vandalia R. Co., 179 
Tll. A. 617; Hoxsey v. St. Louis, etc., 
Re sCot WLS CA 109; sohnson: ty; 
Perkins, 167 Ill. A. 611; Bachman v. 


Southern Coal, etce., Co., 165 Ill. A. 
485; Chicago, etc., R. Co. v. Garda- 
nier, 116 Tll. A. 619; Winheim v. 


Field, 107 Ill. A. 145; Western Wheel 
Works v. Stachnick, 102 Ill. A. 420; 
Northern Milling Co. v. Mackey, 99 
Ill. A. 57; Wilenberger v. Nelson, 64 
Ds VAIS27 Te) Ward iv. Chicago,” ete; 
R. Co., 61 [ll. A. 5380 [rev on other 
grounds 165 Ill. 462, 46 NE 365]; 
West Chicago St. R. Co. yv. Coit, 50 
Ill, A. 640; Funk v. Piper, 50 Ill. A. 
163; Angus v. Lee, 40 Ill. A. 304. 
Ind.—Baltimore, ete, R. Co. v. 
Burtch, 192 Ind. 199, 134 NE 858; 
Pittsburgh, etc., R. Co. v. Arnott, 189 
Ind. 350, 126 NE 13; Wellington v. 
Reynolds, 177 Ind. 49, 97 NE 155; 
Indianapolis Abattoir Co. v. Neid- 
linger, 174 Ind. 400, 92 NE 169; Pitts- 
burgh, etc., R. Co. v. Lightheiser, 163 
Ind. 247, 71 NE 218, 660; Indianapolis 
v. Emmelman, 108 Ind. 530, 9 NE 
155; Evansville, ete, R. Co. v. Grif- 
fin, 100 Ind. 221, 50 AmR 783; Pitts- 
burgh, etc., R. Co. v. Friend, 70 Ind. 
A. 366, 118 NE 598; Tippecanoe L. & 
T)'Co.' w.5 Cleveland }vetc:, R.Co., 67 
Ind. A. 644, 104 NE 866, 106 NE 739; 
Bartholomew v. Grimes, 51 Ind. A. 
614, 100 NE 12; Pittsburgh, etc., R. 
Co. v. Foust, 53 Ind. A. 90, 99 NE 
493; Rossiter v. Lake Shore, etc., R. 
Co., 52 Ind. A. 88, 96 NE 956; Bar- 
rett v. Cleveland, ete., R. Co., 48 Ind. 
A. 668, 96 NE 490; LaFayette v. 
West, 438 Ind. A. 825, 87 NE 550; 
Lake Erie, etc., R. Co. v. Bray, 42 
Ind. A. 48, 84 NE 1004; Pittsburgh, 
etc., R. Co. v. Simons, (A.) 76 NE 883 
{aff 168’ Ind. 333, 79 NE 911); St. 
Joseph Ice Co. v. Bertch, 33 Ind. A, 
491, 71 NE 56; Thiele v. McManus, 
8 Ind. A. 1382, 28 NE 327. 
Iowa.—Ross v. Clinton, 
606, 26 AmR 169. 
Kan.—Pilgrim v. Verdigris Valley 
Brick, ¢étce., Co., 82 Kan. 114, 107 P 
554. 
Ky.—Ayers v. Ward, 202 Ky. 837, 
261 SW 612; Louisville, etc., Canal 
Co. v. Murphy, 9 Bush 5 
La.—James v. St. Charles Hotel 
Co., 145 La. 1004, 88 S 222. 
* Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460; 
Cecil Paper Co. v. Nesbitt, 117 Md. 


46 Iowa 


59, 88 A 254; Maenner v. Carroll, 46 
Md. 198. 

Mass. — Carney v. Proctor, 237 
Mass. 203, 129 NE 605. 


Mich.—Fox v. Spring Lake Iron 
Co., 89 Mich. 387, 50 NW 872; Schind- 


plained of as the proximate cause of the injury.** 
It is insufficient to allege merely that defendant 


ler v. Milwaukee, ete., R. Co., 77 
Mich. 136, 43 NW 911; Thompson v. 
Flint, ete, 1R: Col, 57) Mich, 30102523 
NW 820; Addison vy. Lake Shore, etc., 
BR. Coy, 48" Michs hod, alo) sNeWeeae 
oe etc., R. Co. v. Stark, 38 Mich. 
714. 

Minn.—Berry v. Dole, 87 Minn. 471, 
92 NW 334. 

Mo.—Degnan v. Doty, 246 SW 922; 
Kirkland v. Bixby, 282 Mo. 462, 222 
SW 462. 

Mont.—Griffin v. Chicago, etc. R. 
Co., 67 Mont. 386, 216 P 765; Ben- 
netts v. Silver Bow Amusement Co., 
65 Mont. 340, 211 P 336; Stricklin v. 
Chieago, ‘ete; /R. Co, 59. Mont. 367, 
197 P 839; Eeclesine v. Great North- 
ern R.'Co., 58 Mont. .470, 194° P 14338 


Fusselman v. Yellowstone Valley 
Land, etc., Co., 53 Mont. 254,°163 
473, AnnCasl1918B 420; Ellinghouse 
v. Ajax Livestock Co., 51 Mont. 275, 
152 P 481, LRA1916D 836. 

Nebr.—McAuliffe  v. Noyce, 86 
Nebr. 665, 126 NW 82; Langenfeld v. 
Union Pac. R. Co., 85 Nebr. 527, 123 
NW 1086. 
ee H.—Edgerly v. Concord, 59 N. 

N. ieee v. Easton, etc., R. Co., 
62 N. J. L. 536, 41 A 710 

N. Y.—Splittorf Vv. State, 108 N. Y. 
205, 15 NE 322; Coon v. Froment, 25. 
App. Div. 250, 49 NYS 305. 

N. C.—Money v. Travelers’ Hotel 
Co., 174 N. C. 508, 93 SH 964, LRA 
1918B 493. 

Oh.—Cleveland, etc., R. Co. v. Pot- 
ter, 113: Oh. St. 591, 150 NE 44; Stein- 
beck v. John Hauck Br ewing Cok 
Oh, (A, 18) 26, Oh: Cir IGti IN. sore 2San 
Brink y. Columbus, 8 OhS&CP 671, 37 
CineLBul 22. 

Okl.—Lisle v. Anderson, 61 Okl. 68, 
159 P 278, LRAI917A 128. 

Or.—Kennedy v. Hawkins, 54 Or. 


164, 102 P 733, 25 LRANS 606. 

Pa. — Charnogursky vy. Price-Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. : 

Porto Rico.— Tomei v. Arkadia 
Sugar Co., 24 Porto Rico 363. 

R. I.—Kelly v. Davis, 135 A 602; 
Pettit v. Howard, ete, American 
Mach. Co., 41 R. I. 380, 108 A 994; 
Bucci v. Waterman, 25 R. Tee zs 54 
A.1059; Parker v. Providence, etc., 
Steamboat Co. i Ra ea i6y ee A 284, 
23 A 102, 33 AmSR 869, 14 LRA 414. 

Ss. D.—Phillips v. International 
ey ee Co., 22 S. D. 272, 117 NW 

Tex.—Austin v. Schlegel, (Civ. A.) 
228 SW 291. 

Vt.—Coburn vy, Swanton, 94 Vt. 168, 
in A 854; Kennedy v. Morgan, 57 Vt. 

Va.—Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SH 19; Hortenstein v. 
Virginia- Carolina R, Co., 102 Va, 914, 
47 SE 996. 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 
SE 278; Snyder v. Wheeling Elec- 
trical Co., 438 W. Va. 661, 28 SE 733, 
64 AmSR 922, 39 LRA 499, 

Wyo.—Lemos y. Madden, 28 Wyo. 
EAT DEN SA SPS bbe 

Eng.—Thomson y. Lucas, Ir. R, 3 


Coie 208: 
Can.—Cowans y. Marshall, 28 Can. 
Sac. ane 
aa B.—Crilley v. St. John, 32 NB. 
41. Southern R. Co. v. Dickson, 211 
Ala. 481, 100 S 665; Cook v. Sheffield 
Co., 206 Ala, 625, 91 S 473; Miller v. 


S. S. Kresge Co., 306 Ill. 164, 137 NE 
385; Milauskis v. St. Louis Terminal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 630-631] 


negligently performed or failed to perform certain 
acts, whereby the injury was caused, without an 
allegation showing defendant’s duty in the mat- 
ter,*? although there is some authority against the 


strict application of this rule.*2 


[§ 631] (b) Sufficiency of Allegation—aa. In Gen- 
The sufficiency of the pleading of such duty 


eral. 


R. Assoce., 286 Ill. 547, 122 NE 78; 
Greinke v. Chicago City R. Co., 234 
Til. 564, 85° NE 327; Jacobson v. 
Ramey, 200 Ill. A. 96; Sehnert v. 
Schipper & Block, Ine., 193 Ill. A. 202; 
O’Donnell vy. Kavanagh, 158 Ill. A. 
099; Borck v. Cincinnati Gas, etc., 
Co., 5 OHNPNS 526; Lisle vy. Ander- 
son, 61 Okl. 68, 159 P 278, LRAI917A 
128. And see cases supra note 40. 

42. Ala.—Howard v. McCarson, 215 
Ala. 251, 110.-S 296, 298 [quot- Cyc]; 
Tarrance v. Chapman, 196 Ala. 88, 71 
S 707; Tennessee Coal, ete. Co. v. 
Smithys hid ocAlan-2 5d 5 256) 2b 5 ES) 1.70 
[quot Cyc]; Nashville, ete., R. Co. v. 
Beard, 15 Ala. A. 468, 73 S 828. 

Ill. McAndrews v. Chicago, etc., 
R. Co., 222 Ill. 232, 78 NE 603 [aff 124 
Ill. A. 166]. 

Ind.—Pvansville, ete, R. Co. v. 
Yeager, 170 Ind. 139, 88 NE 742 [rev 
40 Ind. A. 732, 82 NE 1135]; Chicago, 
ete, eh.rco: va Gains 170° Indk 3845883 
NE 632; Muncie Pulp Co. v. Davis, 
162 Ind. 558, 70 NE 875; Tippecanoe 
L. & T. Co. v. Cleveland, etc., R. Co., 
ot ceates A, 644, 104 NE 866, 106 NE 
739. : 

Mass.—Windram Mfg. Co. v. Bos- 
ton Blacking Co., 239 Mass. 123, 131 
NE 454, 17 ALR 669. 

Tex.—San Antonio, ete., R. Co. v. 
Morgan, 24 Tex. Civ. A. 58, 58 SW 
544. 

Eng.—Gautret v. Egerton, L. R, 2 
CoPas71: 

“Negligence comprehends and rests 
upon a breach of duty; and, when the 
injurious act is specified, it must be 
made to appear, either from the na- 
ture of the act, or from the accom- 
panying circumstances, that a duty 
existed of which the act complained 
of was a breach.” Southern R. Co. v. 
Dickon, 211 Ala. 481, 485, 100 S 665. 

[a] Dlustrations.—(1) A declara- 
tion, in an action for negligence re- 
sulting in personal injury, which al- 
leges that cars were recklessly and 
negligently shoved against a car on 
which plaintiff was at work, does not 
show that defendant owed plaintiff a 
duty to warn him of the approach of 
the cars in time for him to reach a 
place of safety, and that defendant 
neglected to perform the duty, for 
one may be guilty of a reckless act, 
and not be liable for actionable negli- 

McAndrews v. Chicago, etc., 
‘ ., 222 Til, 282, 78 - NE 603 [aff 
124 Ill. A. 166]. (2) In an action for 
damages for the burning of plaintiff's 
residence caused by a fire in defend- 
ant’s house due to a defective chim- 
ney, a count alleging that plaintiff's 
house was burned as a result of de- 
fendant’s negligence, without show- 
ing any duty owed by defendant to 
plaintiff, is insufficient. Tarrance v. 
Chapman, 196 Ala. 88, 71 S 707. 

43. Windram Mfg. Co. vy. Boston 
Blacking Co., 239 Mass. 128, 131 NE 
454, 17 ALR 669. ‘ 

[a] YWustration.—In an action 
against a manufacturer of cement 
used in pasting linings to fabrics, an 
allegation in the declaration that de- 
fendant carelessly and negligently 
manufactured and mixed the cement 
was legally equivalent to a statement 
that defendant owed plaintiff a duty 
to exercise reasonable care in making 
the cement and failed to perform 
such duty. Windram Mfg. Co. v. 
Boston Blacking Co., 239 Mass. 123, 
131 NE 454, 17 ALR 669. 

44. Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A_ 460; 
New Jersey Fidelity, etc., Ins. Co, v. 
Lehigh Vailey R. Co., 92 N. J. L. 467, 
105 A 206; Breese v. Trenton Horse 
He Gon52 Ne J. Ls. 260, 19 A200; 


NEGLIGENCE 


eee Safe Co. v. Ward, 46 N. J. L. 


45. U. S—Atlantic, etc., R. Co. v. 
Laird, 58 Fed. 760, 7 CCA 489 [aff 
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485]. 

Ala.—American R. Express Co, v. 
Reid, 216 Ala. 479, 113 S 507; Howard 
v. McCarson, 215 Ala, 251, 110 S 296; 
Mobile Light, etc., Co. v. Ellis, 207 
Ala. 109, 92 S 106; Montgomery 
Light, etc., Co. vy. Thombs, 204 Ala. 
678, 87 S 205; Southern R. Co. v. 
Hanby, 183 Ala. 255, 62 S 871; Mc- 
Cary v. Alabama Great Southern R. 
Co., 182 Ala. 597, 62 S 18; Tennessee 
Coal, ete: Col va Smith, 171 “Ala. 251, 
256, 55 S 170 [quot Cyc]; Louisville, 
ete., R. Co. v. Marbury Lumber Co., 
125 Ala. 237, 28 S 438, 50 LRA 620; 
Alabama Great Southern R. Co. v. 
Moore, 19 Ala. A. 73, 95 S 9207; At- 
lantic Coast Line R. Co. v. McLendon, 
18 Ala. A. 669, 94 S 193; Stewart v. 
Smith, 16 Ala. A. 461, 78 S 724; Hig- 
don v. Fields, 3 Ala. A. 322, 57 S 58. 

Fla.—Warfield v. Hepburn, 62 Fla. 
409, 57 S 618. 

Ga.—Cedartown Cotton, etc., Co. v. 
Miles, 2 Ga. A. 79, 58 SE 289. 

Ill.—New Staunton Coal Co. v. 
Fromm, 286 Ill. 254, 121 NE 594 [aff 
211 Ill. A. 3]; Bahr y. National Safe 
Deposit Co., 234 Ill. 101, 84 NE 717; 
McAndrews v. Chicago, etce., R. Co., 
222 Ill. 232, 78 NE 603; Ayers v. Chi- 
cago, 111 Ill. 406; Sanboeuf v. Murphy 
Constr. Co., 202 Ill. A. 548; Jacobson 
v. Ramey, 200 Ill. A. 96; Hoxsey v. 
St: Louis, ete., RCo. 171 TH, A109; 
Chicago, ete., R. Co. v. Gardanier, 116 
Ill, A. 619; Ward v. Danzeizen, 111 
Ill. A. 163; Putney v. Keith, 98 Ill. A. 
285; Jensen v. Wetherell, 79 Ill. A. 
33; West Chicago St. R. Co. v. James, 
69 Ill. A. 609; Ward v. Chicago, etc., 
R. Co., 61 Ill. A. 530 [rev on other 
grounds 165 Ill. 462, 36 NE 365]; 
West Chicago St. R. Co. v. Coit, 50 
Ill. A. 640; Angus v, Lee, 40 Ill. A. 
304; Gibson v. Leonard, 37 Ill. A. 344 
[aff 143 Ill. 182, 32 NE 182, 36 AmSR 
376, 17 LRA 588]. 

Ind.—Pittsburgh, ete, R. Co. v. 
Arnott, 189 Ind. 350, 126 NE 13; Wel- 
lington v. Reynolds, 177 Ind. 49, 97 
NE 155; Chicago, etc., R. Co. v. Lain, 
170 Ind, 84, 83 NE 632; Pittsburgh, 
etce.; RCo. v2 Peck, 165 Ind. 537, 76 
NE 163; Pittsburgh, etc., R. Co. v. 
Lightheiser, 163 Ind. 247, 71 NE 218, 
660; East v. Amburn, 47 Ind. A. 530, 
94 NE 895. 

Ky.—Louisville, ete., 
Murphy, 9 Bush 522, 

Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460, 
462 [cit Cyc]; Hone v. Presque Isle 
Water Co., 104 Me. 217, 71 A 769, 21 
LRANS 1021. 

Mich.—Geveke v., Grand Rapids, 
etc., R. Co., 57 Mich. 589, 24 NW 675. 


Canal Co. vy. 


Mo.—McPeak v. Missouri Pac. R. 
Co., 128 Mo. 617, 30 SW 170. 
Mont.—Robinson v. F. W. Wool- 


worth Co., 261 P 253, 

Nebr.—Fremont, ete, R. Co. v. 
Hagblad, 72 Nebr. 773, 101 NW 1033, 
106 NW 1041, 4 LRANS 254, 9 Ann 
Cas 1096. ; 

N. J.—Hess v. Public Serv. R. Co., 
84 N. J. L. 329, 86 A 951; Miller v. 
Pathe Freres, 81 N. J. L. 341, 79 A 
1062; Neinaber v. Weehawken Tp., 70 
N.S. Li-'630,. 57 A 267. 

N. Y.—Fairchild v. Leo, 149 App. 
Divinel, Loo Le por, prLennan |v. 
Lachat, 5 NYSt 882 [aff 14 Daly 197, 
6 NYSt 278]. 

R, I.—Kelly v. Davis, 135 A 602; 
Bullock v. Butler Exch, Co., 22 R. I. 
105, 46 A 273; Wakefield v. Newell, 
12 R. I. 15, 34 AmR 598. 
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must be determined upon the facts from which the 
duty is deduced ;#4 and in order to be sufficient the 
duty of care on the part of defendant must be 
shown by an allegation of facts from which the duty 
follows as a matter of law.*® 
state facts from which the duty so arises without 
showing the details;*® and if such facts are stated 


It is sufficient to 


Tex.—San Antonio, ete., R. Co. v. 
iar 24 Tex. Civ. A. 58, 58 SW 

Vt.—Dent v. Bellows Falls, etce., St, 
R. Co., 95 Vt. 528, 116 A 838; Brothers 
v. Rutland R. Co., 71, Vt. 48, 42 A 980. 

Va.—Norfolk, etc:., R. Co. v. Stegall, 
105 Va. 538, 54 SH 19; Hortenstein v. 
Virginia-Carolina R. Co., 102 Va. 914, 
47 SE 996. 

Eng.—Seymour y. Maddox, 16 Q. B. 
326, 71 ECL 326, 117 Reprint 904; 
Gautret v. Egerton, L: R. 2 C. P. 371; 
Metcalfe v. Hetherington,.11 Exch. 
257, 156 Reprint 826. 
nee B.—Harkins v. Benson, 33 N. B. 

And see cases supra § 630 note 40. 

[a] Duty of care is implied, where 
the negligence charged shows a 
breach of duty toward all persons 
who may be injured thereby. Ameri- 
can R, Express Co. v. Reid, 216 Ala. 
479, 113 S 507. 

[b] Allegation by way of recital. 
—In-an action founded on defend- 
ant’s negligence the declaration must 
directly and positively allege, other- 
wise than by mere recital, what duty 
was owing by defendant to plaintiff, 
the failure to discharge which caused 
the injury complained of and its 
breach or aver such facts as will 
show the existence of the duty and 
its breach. Norfolk, ete., R. Co. v. 
Stegall, 105 Va. 538, 54 SH 19; Hor- 
tenstein v. Virginia+Carolina R. Co., 
102 Va. 914, 47 SE 996. 

{[c] Further allegation. — Where 
the-allegation of the immediate facts 
does not lead to the deduction that a 
duty on the part of defendant to ex- 
ercise care toward plaintiff existed, 
plaintiff must allege further facts 
whereby the existence of the duty is 
manifested. Pittsburgh, ete, R. Co. 
v. Lightheiser, 163 Ind. 247, 71 NE 
218, 660. 

{d] Assumed duty.—In an action 
against a railway company for an 
injury to a child, received on an un- 
guarded turntable, an allegation that 
defendant was negligent in failing to 
keep the turntable locked pursuant to 
its rule requiring it to be locked is 
not demurrable as being an allegation 
of a duty assumed by, and not by law 
incumbent on, defendant, where, un- 
der all the facts alleged, it was negli- 
gence to leave the turntable unlocked. 
San Antonio, etc., R. Co. v. Morgan, 
24 Tex, Civ. A. 58, 58 SW 544. 

46. U. S.—Green v. Indian Gold 
Min, Co:,. 120 Fed. 715. 

Ala,—American R, Express Co. v. 
Reid, 216° Ala. 479, 118 S 507; Na- 
tional L., etc., Ins. Co. v. Cruso, 216 
Ala. 421, 113 S 396; Reed v. L. Ham- 
mel Dry Goods Co., 215 Ala. 494, 111 
S 287; Birmingham, etc., R. Co., v. 
Stagg, 196 Ala. 612, 72 S 164; McCary 
v. Alabama Great Southern R,. Co., 
182 Ala. 597, 62 S 18; Jones v, Dar- 
den, 90 Ala. 372, 7 S 928; Virginia- 
Carolina Chemical Co. vy. Mayson, 7 
Ala. A. 588, 62. S 253. 

Cal.—Jacobson  y. 
etc., Co., 161. Cal. 
Cas1913B 1194. 


Oakland Meat, 
425, 119 P 653, Ann 


Del.—Edmanson_ v. Wilmington, 
BaD Tract. Co., 32 Del. 177, 1207 A 
923. 


Ga.—Spencer v. Laurer, etc., Co., 14 
Ga. A. 35, 81 SE 387. 

Ill.— Miller v. S. S. Kresge Co,, 306 
Ill. 104, 1837 NE 385; Ramsey v. Tut- 
hill Bldg. Material Co., 295 Ill. 395, 
129 NE 127, 36 ALR 23; Flanagan v. 
Wells Bros. Co., 287 Ill. 82, 86 NE 
609, 127 AmSR 315; Langan y. Enos 
Fire Escape Co., 233 Ill. 308, 84 NE 
267 [aff 136 Ill. A. 631]; Rohmer v. 
Anderson, 189 Ill. A. 274. 
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it is not necessary to allege the manner in which 
the duty was imposed.** So, also, if the facts stated 
show a legal duty of care, an express allegation 
of such duty is not necessary;** and if such an 
allegation is made it may be treated as surplusage,? 
for if the particular facts stated raise the duty,°° 
the allegation is not necessary, and, if they do not, 
A mere general allegation of 
the existence of such duty, without a statement 
of the facts from which the duty arises, is insuffi- 
cient, as being a mere statement of a legal con- 


it is unavailing.®* 


elusion.®? 


[§ 632] bb. As to Degree of Duty Required. A 
declaration or complaint which charges a higher 


Ind.— Wellington v. Reynolds, 177 
Ind. 49, 97 NE 155; Chicago, etc., R. 
Co. v. Barnes, 164 Ind. 143, 73 NE 91; 
Chicago, .etc.} Co. v.. Barnes, 68 
NE 166; Rock Oil Co. v. Brumbaugh, 
59.Ind, A. 640, 108 NE 260; North 
Manchester Tri-County Agricultural 


Assoc. v. Wilcox, 4 Ind. A. 141, 30 
NE 202. 

Iowa.—Ford v. Chicaga, etc., R. Co., 
71 NW 332. 


Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460. 

Mich.—Cristenelli v. Saginaw Min- 
ing Co., 154 Mich. 423, 117 NW 910. 

AP ear tik 3 Rey Forum Lunch 
Co., (A.) 258 8S DLs 
Mont.—Robinson v. F. W. Wool- 
worth Co.,'261 P 253. 

N. J.—Esslinger v. Boehm, 81 N. 
J.cls. 82,79 A 267. : 

N. Y.—Treacy v. Realty Associates 
168 App. Div. 1, 2, 153 NYS 795 [ci 
Cyc]: 

tae eee vy. Hawkins, 54 Or. 
164, 102 P 733, 25 LRANS 606. 

Tex.—Evansich v. Gulf, etc., R. Co., 
57 Tex, 123; 

Utah.—Soule v. Weatherby, 39 
Utah 580, 118 P 833, AnnCas1913H 

5. 

4 vVt.—Dent vy. Bellows Falls, etc., 
St. R. Co., 95 Vt. 523, 116 A 83; Wini- 
fred Bros. v. Rutland R. Co., 71 Vt. 
48, 42 A 980. 

Va.— Norfolk, etc., R. Co. v. Jack- 
son, 6 SE 220. 

w. Tea ea v. Hyde, 77 W. 
Va. 639, 88 SE 45. ; 

Wyo.-—Lemos vy. Madden, 28 Wyo. 
1, 200 P 791, 798 [cit Cyc]. ’ 

[a] Allegations held sufficient.— 
(1) To show duty of subcontractor to 
employee of another subcontractor 
working on same building. Flanagan 
v. Wells Bros. Co., 237 Ill. 82, 86 
NE 609, 127 AmSR 315 [aff 139 Ill. 
A. 237]. (2) To show duty of serv- 
‘ants of different contractors working 
on a building to exercise reasonable 
care for each other’s safety. Langan 
v. Enos Fire Escape Co., 233 Ill. 308, 
84 NE 267 [aff 136 Ill. A. 631. 

47. Tennessee Coal, etc., Co. v. 
Smith, 171 Ala. 251, 256, 55 S170; 
Griswold v. Gallup, 22 Conn. 208; 
Hovencamp v. Union Stockyards Co., 
(Tex.) 180 SW 225. Sp 

48. Del.—Edmanson vy. Wilming- 
ton, ete., Tract. Co., 32 Del. 177, 120 
A 923. 

Tll.—Ramsay v. Tuthill Bldg. Ma- 


terial Co., 295 Ill. 395, 129 NE 127, 
36 ALR 23; Moore v. Ohio Oil Co.,, 
241 Tll. A. 388. 


Ind.—Wellington v. Reynolds, 177 
‘Ind. 49, 97 NE 155; Chicago, etc, R. 
Co. v. Barnes, 164 Ind. 143, 73 NE 
91; Chicago, etc, R. Co, v. Barnes, 
68 NE 166; Ft. Wayne v. Christie, 
156 Ind. 172, 59 NE 385; Rock Oil Co, 
v. Brumbaugh, 59 Ind. A. 640, 108 NH 
260; Bartholomew v. Grimes, 51 Ind. 
A. 614, 100 NE 12. 

Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460. 

N, J—New Jersey Fidelity, etc., 
Ins. Co. v. Lehigh Valley R. Co., 92 
N. J. L. 467, 105 A 206; Breese v. 
Trenton Horse R. Co., 52 N. J. L. 250, 
19 A 204. 
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[§§ 631-633 


degree of duty or care on defendant than the law 
imposes may be bad against a demurrer thereto.®§ 
However, the use of words purporting to place on 
defendant such a higher degree of duty will be 
regarded as mere surplusage, and will not render 
the pleading demurrable, where they are accom- 
panied by a statement of facts from which the law 
will imply the proper legal duty,°* or where they 
are so limited by qualifying words and phrases as 
to make them harmonize with the law.®® 

[§ 633] (2) Relation of Parties*°—(a) In General. 


Where the gravamen of the action is the alleged 


N. Y.—Treacy v. Realty Associates, 
168 App. Div. 1, 2, 1583 NYS 795 [cit 
Cyc]. 

Vt.—Dent v. Bellows Falls, etc., St. 
R. Co., 95 Vt. 523, 116 A 83; Brothers 
EF a cete RCo, 21 Viti e489 42 4 

W. Va.—Gorsuch v. Woolworth, 139 
SE 472; Michaelson v. Charleston, 71 
W. Va. 35, 75 SE 151. 

49. Pensen vy. Wetherell, 79 Ill. A. 
33; West Chicago St. R, Co. v. James, 
69 Ill. A. 609; Hart v. Washington 
Park Club, 54 Ill. A. 480 [aff 157 Ill. 
9, 41 NE 620, 48 AmSR 298, 29 LRA 
492]; West Chicago St. R. Co. v. Coit, 
50 Ill. A. 640; Angus v. Lee, 40 Ill. A. 
304; McPeak v. Missouri Pac. R. Co., 
128 Mo, 617, 30 SW 170; New Jersey 
Fidelity, etc., Ins. Co. v. Lehigh Val- 
ley R. Co., 92 N. J. L. 467, 105 A 206; 
Millville Gas Light Co. v. ‘Sweeten, 75 
N. J. L. 23, 68 A-1067; Breese v. Tren- 
ton Horse’ R. Co., 52 .N. J, L. 250, 19 
A 204; Seymour v, Maddox, 16 Q. B. 
326, 71 BCL 326, 117 Reprint 904; 
Brown v. Mallett, 5 C. B, 599, 57 ECL 
599, 136 Reprint 1013. 


50. See cases Supra note 49. 

51. See cases supra note 49. 

52. U. S.—Whitten v. Nevada 
Power, etc., Co., 132 Fed. 782. 

Ala.—Howard v. McCarson, 215 


Ala, 251, 110 S 296; Mobile Light, etc., 
Co. v, Ellis, 207 Ala. 109, 92 S 106; 
Tarrance v. Chapman, 196 Ala. 88, 
71 S 707; Charlie’s Transfer Co. v. 
Malone, 159 Ala. 325, 48 S 705; Bir- 
mingham R., etc., Co. v. Anderson, 3 
Ala. A, 424, 57 S 108; Higdon v. 
Fields, 8 Ala. A. 322, 57 S 58. 

Colo.—Oliver vy. Denver, 13 Colo, A. 
845, 57 P 729. 

Conn.—Nickerson v. Bridgeport 
Hydraulic Co., 46 Conn, 24, 33 AmR 
1; Hayden v. Smithville Mfg. Co., 29 
Conn. 548. é 

Del.—Edmanson_ v. Wilmington, 
“ep Tract. Co., 32 Del. 177, 120 A 


Fla.—Warfield v. Hepburn, 62 Fla. 
409, 57 S 618. 

Ill.—Marcovitz v. Hergenrether, 302 
Ill, 162, 134 NE 85; Bahr yv. National 
Safe Deposit Co., 284 Ill. 101, 84 NE 
717 [aff 137 Ill. A. 397]; McAndrews 
v. Chicago, ete,) Ry Cou, 222 1.0232, 
78 NE 608; Schueler v. Mueller, 198 
402, 61 NE 1044 [rev 96 Ill. A. 
208]; Ayers v. Chicago, 111 Ill. 406; 
Sanboeuf v. Murphy Constr. Co., 202 
Ill, A, 548; Jacobson v, Ramey, 200 
tll A. 96; Null ov. Swift, 155 Ill. A. 
638; Chicago, etc., R. Co. v. Gardanier, 
116 Tll. A, 619; Ward v. Danzeizen, 
111 Tl. A. 163; Putney v. Keith, 98 Ill. 
cae 285; Angus v. Lee, 40 Ill. A. 

Ind.—Wellington y. Reynolds, 177 
Ind. 49, 97 NE 155; Chicago, ete., R. 
Co. v. Lain, 170 Ind. 84, 83 NE 632; 
Pittsburgh, etc., R. Co. v. Peck, 165 
Ind. 537, 76 NE 163; Pittsburgh, etc., 
R. Co. v. Lightheiser, 163 Ind. 247, 71 
NE 218, 660; Bartholomew v, Grimes, 
51 Ind. A. 614, 100 NE 12. 

Ky.—Burton v. Magann-Fawk Lum- 
ber Co., 74 SW 62, 25 KyL 40. 

Me.—Chickering v. Lincoln County 
Power Co., 118 Me.. 414, 108 A 460, 
462 [cit Cyc]; Hone v. Presque Isle 


nonfeasance or misfeasance of defendant, the decla- 
ration or complaint, ordinarily, should allege ulti- 


Water Co., 104 Me. 217, 71 A 
LRANS 1021. Cre ate 
Mo.—McPeak vy. Missouri Pac, R. 
Co., 128 Mo, 617, 30 SW 170; Mitchell 
v. Clinton, 99 Mo. 153, 12 SW 793. 
Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P 253; Fusselman vy. 


BAe ie en Poh Bode Land, ete., ‘Co., 
font. » 163 P. 478, Ann 
1918B 420, cae 


Nebr.—F'remont, ete, R. Co. v. 
Hagblad, 72 Nebr. 773, 101 NW 1033, 
106 NW 1041, 4 LRANS 254, 9 Ann 
Cas 1096. 

N. J.—Miller v. Pathe Freres, 81 
N. J. L. 341, 79 A 1062; Long v. John 
Stephenson Co., 73 N. J. L. 186, 63 A 
910; Neinaber v. Weehawken Typ., 70 
N. J. L. 630, 57 A 267: Breese v. 
bee ee Ves Ri. Concb2iN Solan a5 0F 

; Marvin Safe Co. v. Ward, 

beg es ae tO Bie 
- Y.—Fairchild v. Leo, 149 App. 
Div. 81,133, NYS 572: me 
oe ee v. Wright, 28 Pa. Dist. 


R, I.—King v. Interstate Cons. R. 
Cou, 283 Re 2.5583, 0 50 A> 30150700 RA! 
924; Wakefield vy. Newell, 12 R. I. 75, 
34 AmR 598, 

Tenn.—Baker v. ete) 
Terminal R._Co., 106 Tenn. 490, 61 
Men ee ae LRA 474, 

ah.—Harndon v. Salt Lake City, 
Utah 65, 95 P 646, 1381 ‘AmSR 

Vt.—Devino v. Central V REGO! 

63 Vt. 98, 20 A 953, i 
yo.—Lemos v. Madden, 28 Wyo. 
1, 200 P 791, 7938 [eit Cyc], 2 

Eng.—Brown v. Mallett, 5 Cc. B 
599, 57 ECL 599, 186 Reprint 1013. 
ase B.—Harkins v. Benson, 33 N. B. 

Pleading conclusions generally see 
Pleading [31 Cye 49 et seq]. “s 

53... Canter v. Colorado United Min. 

Co., 35 Fed. 41; Meriweather v. Sayre 
Min.;, etc.sCoi,.. 161 Alas 441, 49 § 
916; Bonner v. Moore, 3 Tex. Civ. A. 
416, 22 SW 272; Norfolk, etc., R. Co. 
v. Jackson, 85 Va. 489, 8 SE 370. 
54, EFavro v. Superior Coal Co., 188 
Ill. A. 203; Kile v. Union Electric 
Light, ete., Co., 149 Mo, A. 354, 130 
SW 89; Henne v. J. T. Steeb Shipping 
Co., 37 Wash. 331, 79 P 938; Malone v. 
Monongahela Valley Tract. Co., (W. 
Va.) 140 SH 340; Lawrence v, Hyde, 
77 W, Va. 639, 643, 88 SE 45, . 

“When a peculiar state of facts 
raises a peculiar duty, it suffices to 
set them up and aver a breach of 
the duty the law raises from them, 
together with the resultant injury. 
But, if the duty is expressly averred 
as being broader or higher than the 
law imposes, no harm can possibly 
result, for the declaration is not evi- 
dence, and the court can expunge the 
excess of allegation from jury con- 
sideration and direct the inquiries 
of the jury to proper purposes and 
along proper lines, by means of in- 
structions.” Lawrence v. Hyde, su- 
pra. i 

55. Britton v. South Penn Oi E 
73 W. Va. 792, 81 SE 525. tee 

56. Duties with respect to particu- 
ey amare of persons see supra §§ 
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mate facts showing the existence of a relation be- 
tween the parties from which arose a duty of care 
owing from defendant to plaintiff;>7 in other words, 
where simple negligence constitutes the cause of 
action, plaintiff should bring himself within the pro- 
tection of the negligence averred by alleging such 
a relationship as authorizes a recovery for such 
If the duty necessarily results from . 
the relationship alleged, it may be sufficient to 
allege merely the existence of such relationship.°® 
Where, however, the relationship is one from which 
the duty may arise only under certain circumstances, 
an allegation of such relationship. alone is not suffi- 
cient,°° but the circumstances which give rise to 
the duty must likewise be stated ;* and where such 
averments are made as to the circumstances under 
which the injury occurred as will show the exist- 
ence of defendant’s duty, it is not necessary to aver 


negligence.°® 


57. Ala.—Feore v. Trammel, 212 
Ala. 325, 102 S 529; Dwight Mfg. Co. 
v. Holmes, 198 Ala. 590, 73 S. 933; 
Alabama Western R. Co. v. McGraw, 
183 Ala. 220, 62 S 772; Birmingham 
R., etc., Co. v, Cockrum, 179 Ala. 372, 
60 S 304; Sloss-Sheffield Steel, etc., 
Co. v. Weir, 179 Ala. 227, 60 S 851; 
Republic Iron, etc., Co. v. Williams, 
168 Ala. 612, 53 S 76; Ensley R,. Co. 
v. Chewning, 93 Ala, 24, 9 S 458; 
Atlantic Coast Line R. Co. v. Mc- 
Lendon, 18 Ala. A. 669, 94-S 193; 
aoe v. Fields, 3 Ala. A, 322, 57 S 

8 


Fla.—Carter v. J. Ray Arnold 
Lumber Co., 83 Fla. 470, 91 S ‘8938; 
Coombs v. Rice, 64 Fla, 202, 59 S$ 
958; Christopher Co. v, Russell, 63 
Fla. 191, 58 S 45, AnnCas1913C 564; 
avarcels v. Hepburn, 62 Fla. 409, 57 
S 618. 

Ind.—Pittsburgh, ete., R. Co. v. Ar- 
nott, 189 Ind. 350, 126 NE 13; Chi- 
cago, etc., R. Co. v. McCandish, 167 
Ind. 648, 79 NE 903; Bartholomew vV. 
Grimes, 51 Ind. A. 614, 100 NE 12. 

Mont.—Ecclesine v. Great Northern 
R. Co., 58 Mont. 470, 194 P 143. 

N. Y.—Miller v. International Har- 
vester Co., 193-App. Div. 258, 184 NYS 


91, 

Va.—Norfolk, etc., R. Co. v. Stegall, 
105 Va. 538, 54 SEH 19; Hortenstein v. 
Virginia-Carolina R. Co., 102 Va. 914, 
47 SE 996; Norfolk, etc., R. Co. v. 
Wood, 99 Va. 156, 37 SE 846. 

[a] Gomplaint is demurrable: (1) 
alleges simple negligence, 
without averring a relationship of 
the parties, which would create a 
duty on the part of defendant to use 
a high degree of care. Ensley R. Co. 
v. Chewning, 938 Ala. 24,9 S 458. (2) 
Which does not definitely state facts 
showing the relation of the parties 
out of which the duty arose, Atlan- 
tic Coast Line R. Co. v. McLendon, 
18 Ala, A. 669, 94 S 193. 

[b] Alleging contract.—In an ac- 
tion by a farm hand against a manu- 
facturer, selling a tractor, for in- 
juries sustained while being taught 
to operate the machine, the contract 
between the manufacturer and plain- 
tiff's employer may be set out to 
show the relationship between the 
parties, defendant’s duty to plaintiff 
arising out of the relations between 
them. Miller v. International Har- 
vester Co., 193 App. Div. 258, 184 NYS 


91. 

58. Sloss-Sheffield Steel, etce., Co. 
v. Weir, 179 Ala. 227, 60 S 851; Bir- 
mingham R., ete., Co. v. Fox, 174 Ala, 
657, 56 S 1013; Louisville, etc., R. 
Co. v. Holland, 164 Ala. 73, 51 S 365, 

387 AmSR 25. 
¥ 59. Atlantic Coast Line R. Co. v. 
Hamlett, 81 Fla. 872, 89 S 337; War- 
field v. Bop purrs ae hae tapers Ss) 
; Tippecanoe L,  (COngVe eve- 
Oe asate Cae Co., 57 Ind. A. 644, 104 
NE iri 740; Smith v. 
Tripp, 13 R. I, 152. 

“be the facts alleged show such a 
relation between the parties as to 
impose upon the defendant a legal 


NEGLIGENCE 


ises to persons 


duty to use care toward plaintiff, the 
complaint is sufficient in so far as it 
is required to state a duty.’ Tippe- 
canoe i. & T, Co.-v. Cleveland, etc., 
R. Co., supra, 


60. Smith v. Tripp, 13 R. I. 152. 
61. Smith v. Tripp, supra. 
62. Charlie’s Transfer Co. v. Ma- 


lone, 159 Ala. 325, 48 S 705; Horten- 
stein v. Virginia-Carolina R. Co., 102 
Va, 914, 47 SE 996; Norfolk, etc., R. 
Co. v. Wood, 99 Va. 156, 37 SE 846. 

[a] TIlustration.—In an action by 
the occupant of the lower floor of a 
building against the occupant or per- 
son in control of the upper floor for 
damages by the bursting of a water 
pipe on the upper floor, based on the 
duty of one so to use his property 
as not to injure another, the com- 
plaint need not aver whether the re- 
lationship between the parties was 
that of tenant and landlord, or that 
of distinct ownership. Charlie’s 
Transfer Co. v. Malone, 159 Ala. 325, 
48 S 705. 

63. Duty and responsibility of de- 
fendant as affected by ownership or 
control of premises see supra §§ 310- 


317: 
64. See supra §§ 129-249. 
65. U. S.—Adams v. Southern: R. 


Co., 84 Fed. 596, 28 CCA 494. 
Ala.—Montgomery Vv. Alabama 

Great Southern R. Co., 97 Ala. 305, 

12. S, 170. : 
Ga.—Central of Georgia R. Co. v. 


Brandenburg, 129 Ga. 115, 58 SE 658; 


Atlantie Coast Line R. Co. v. Cheeks, 
10° Ga. A. 411, 73 SE 545. 

Ill.— Marcovitz v. Hergenrether, 302 
Til. 162, 134 NE 85; Lake Shore, etc., 
Ae heen vy. Enright, 227 Ill. 403, 81 NE 
374, 

Ind.—Chicago, etc., R. Co. v. Mc- 
Daniel, 134° Ind. 166, 32 NE 728, 33 
NE 769; Steiert v. Coulter, 54 Ind. 
A. 643, 102 NE 118, 103. NE 117; 
Wabash R. Co. v. Erb, 36 Ind, A. 
650, 73 NE 939, 114 AmSR 392. 

Ky.—Dalton v. Louisville, ete, R. 
Co., 56 SW 657, 22 KyL 97 

La.—Lynch v. American Brewing 
Co., 127 La. 848, 54 $°128. 

Mass.—Carney v. Proctor, 237 
Mass. 203, 129 NE 605; King v. Nor- 
cross, 196 Mass. 378, 82 NE 17; Power 
v. Beattie, 194 Mass. 170, 80 NE 606. 

Mich.—O’Neil v. Duluth, ete, R. 
Co., 101 Mich. 487, 59 NW 836. 

Mont.—Fusselman y. Yellowstone 
Valley Land, etc., Co., 53 Mont. 254, 
ane P 473, AnnCas1918B 420 [cit 
Cyc. 

N. J.—Mathews v. Bensel, 51 N. J. 
Ta 30, 16-4 195; 

N. Y.—Minnella v:. Marotta, 212 
App. Div. 834, 208 NYS 238; Panken 
v. Holly, 146 App. Div. 947, 131 NYS 
705. 
Tenn.—White v. Nashville, ete. R. 
Co., 108 Tenn. 739, 70 SW 1030. 

Tex.—Lewis v. Galveston, ete, R. 
Co., 73 Tex. 504, 11 SW-528. 

Va.—Norfolk, ete., R. Co v. Wood, 
99 Va. 156, 37 SE 846. 

Eng.—Hounsell v. Smyth, 7 C. B. 
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the relationship in terms.*®? 

[§ 634] (b) In Case of Injuries Caused on De- 
fendant’s Premises®*—aa. In General. 
duty and liability of the owner or occupant of prem- 


Since the 


thereon vary according to their 


status as trespassers, licensees, or invitees,®* the 
declaration or complaint in an_action for injuries, 
caused by negligence, to the person or property of 
another while on the premises of defendant, must 
allege facts to show the right of such person or 
property to be upon such premises at that. time,® 
unless the injury was suffered under such cireum- 
stances as to give rise to a cause of action not- 
withstanding the fact that the injured person had 
no right to be where he was.*¢ 
usually necessary to show that plaintiff was on the 
premises by invitation, either express or implied ;%7 
and it has been held that in the absence of such 


Accordingly, it is 


N.S. 731, 97 ECL 731, 141 Reprint 1003. 
[a] Allegations held insufficient 
(1) in an action for injury resulting 
from plaintiff falling into an eleva- 
tor shaft in defendant’s hallway, in 
failing to show that the hallway was 
one to which defendant had invited 
the public, or which was provided 
for plaintiff’s use, or which he had 
the right to use. Panken vy. Holly, 
146 App. Div. 947, 131 NYS 705. (2) 
In an action for the death of one 
slipping into an open hoistway or 
elevator well while unloading ma- 
terials from a wagon into the eleva- 
tor or hoisting apparatus, the dec- 
laration is insufficient to show any 
legal duty on the part of defendants 
to inclose the elevator well in the 
absence of any facts alleged showing 
or tending to show that deceased was 
on the premises by their permission 
or at their instance, or that he was 
employed by them or anyone else 
So as to have a legal right to be on 
the premises. Marcovitz v. Hergen- 
rether, 302) Tl]. 162, 134 °NEI 85: * 
66. Cross references: 
Allegations of willfulness or wanton- 
ness see infra §§ 672, 673. 
Allegations under attractive nuisance 
doctrine see infra § 636. 
Circumstances under which owner or 
occupant liable for injury to tres- 
passer or licensee see supra §§ 145, 
148, 149, 151, 155-188, 205, 208-212. 
67. -U. §.—Foster v. Portland Gold 
Min. Co., 114 Fed. 613, 52 CCA 393. 
Ala.—Sloss-Sheffield Steel, ete., Co. 
rata eS yer 62, 51 S 345; Mo- 
ile, etc., R. Co. v. George, 94 
199, 10 8 145. oe sau 
al.—Schmidt v. Bauer, 80 P 
565, 22 P 256, 5 LRA’ 580. ca 
A ae ae Cutstopber Co. v. Rus- 
sell, a. xd) > -4D5 a 
1918C 564. ARRGES 
Ga.—Mandeville Mills v. Dale, 2 
Ga. A. 607, 58 SE 1060. 
Ill.— Hart v. Washington Park 
Club, 157 Ill. 9, 41 NE 620, 48 AmSR 
298, 29 LRA 492 [aff 54 Ill. A. 480]. 


Ind.—Bartholomew v. Grimes, 51 
Ind. A. 614, 100 NE 12; St. Joseph 


Ice Co. Vv. Bertch, 38 Ind. A. 491, 71 
NE 56; South Bend Iron Works v. 
Larger, 11 Ind. A. 367, 39 NE 209. 
Md.—Maenner y. Carroll, 46 Md. 
Vv. _ Proctor, 


193. 
237 
605. 


Mass.—Carney 
Mass. 203, 129 NB 
Mo.—Arnold v. St. Louis, 152 Mo. 
173, 53 SW 900, 75 AmSR 447, 48 
bets 291. : 
ont.—Driscoll y, Clark, 0 
ieee Xho abe idpbee vane 
wee ee ee eee CLO deta aC Oud our 
rayenbuhl, Nebr. 889, 9 
nd 59 Pee nA Aust 
ad anken v. Holly, 14 
Div. 947, 131 NYS 705. i Fr 
Wash.—Bolden vy. Independent Or- 
der of Odd Fellows, 133 Wash. 293 
233 P 273. é 
Eng.—Collis v. Selden, L. R. 3.4 
P. 495; McCabe v. Guinnebs, Ir, R. 
5S Op ale : 
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an allegation the relation of trespasser will be pre- 


sumed.® 


[§ 635] bb. Sufficiency of Allegations, As a gen- 
eral rule an allegation that plaintiff was on de- 
fendant’s premises by invitation is sufficient with- 
out stating the facts constituting the invitation ;°° 
and is sufficient to show that such person was not 
a trespasser or licensee;’° but there is authority 
to the effect that such a general allegation is in- 
sufficient as being a statement of a legal conclu- 


sion. An express allegation of 


however, is not necessary ;"” it is sufficient to allege 
the facts which disclose such invitation;’® and an 
| AnnCas1918B 420. 


[a] Tlustration.—Where an acci- 
dent from falling on defendant's de- 
fective sidewalk occurred on a pri- 
vate way, plaintiff's declaration must 
allege that he was using the way 
rightfully as on invitation. Carney 
v. Proctor, 237 Mass. 203, 129 NE 


605. 

{[b] Allegations held sufficient: 
(1) In an action for injuries by fall- 
ing through an elevator shaft in de- 
fendant’s. store. Bartholomew ev. 
Grimes, 51 Ind. A. 614, 100 NE 12. 
(2) To show relation of merchant 
and customer. J. G. Christopher Co. 
v. Russell, 63 Fla. 191, 58 S 45, Ann 
Cas1913C 564. (3) To show store- 
keeper’s duty to customer slipping 
on oily floor. Robinson v. SW. 
Woolworth Co., (Mont.) 261 P 2538. 

68. Bolden v. Independent Order 
of Odd Fellows, 133 Wash. 293, 233 P 


273. 

69. East Hill Cemetery Co. v. 
Thompson, 53 Ind. A. 417, 97 NE 
1036; Robinson v. Howard, 108 Mo. 


A, 368, 88 SW 1031; Chicago, etc., R. 
Co. v. Krayenbuhl, 65 Nebr. 889, 91 
NW 880, 59 LRA 920; McKee v. Mc- 
Cardell, 21 R. I. 363, 43 A 847. 

[a] Illustrations. — (1) A com- 
plaint, in an action for injuries on a 
defective bridge in a cemetery, al- 
leging that the injuries were due to 
the cemetery association’s negligence 
and that plaintiff was on the grounds 
by and with the association’s consent 
and invitation, shows that plaintiff 
was not a trespasser or licensee. 
East Hill Cemetery Co. y. Thompson, 
53 Ind. A. 417, 97 NE 1036. (2) 
Where a child was injured while 
playing on a railroad turntable, a 
petition alleging that the child was 
induced by other small children, with 
the knowledge and consent of de- 
fendant, its agents, and servants, and 
by the invitation of defendant, to 
come to and about the turntable, suf- 
ficiently alleges an invitation to come 
upon the dangerous premises, al- 
though the facts constituting such in- 
vitation are not set forth. Chicago, 
etc., R. Co. v. Krayenbuhl, 65 Nebr. 
889, 91 NW 880, 59 LRA 920, 


70." Kast .Hill) Cemetery. Co, |v. 
Oey eho 53 Ind. A. 417, 97. NH 
036. 

71. Fusselman v. Yellowstone Val- 


ley Land, etc., Co., 53 Mont. 254, 163 
P 473, AnnCas1918B 420; Kubinak y. 
Lehigh Valley R. Co.,.79 N. J. L. 438, 
75 A 448; Kennedy v. North Jersey 
Stee Co. 72 Ne J Eee 195 241, 160) AY 40, 

“Tf circumstances from which the 
invitation to the plaintiff is fairly in- 
ferable are stated in the pleading, 
the basis for the legal liability of the 
defendant is properly laid; but the 
mere allegation of the pleader’s con- 
clusion, from inadequate or undis- 
closed facts, tenders no such issue, 
and indicates, primarily, no liability 


on the part of the defendant.” Ken- 
nedy v. North Jersey St. R. Co, 
supra. 

[a] Impliedly invited.—‘It is not 


sufficient to say that the defendant 
impliedly invited” the person injured 
“to come upon the property.” Fus- 
selman v. Yellowstone Valley Land, 
etc., Co., 53 Mont. 254, 264, 163 P 473, 
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such invitation, | pose.”7 


72. Koster v. Portland Gold Min. 
Co., 114 Fed. 613, 52 CCA 393. And 
see cases infra note 73. 

73. U. S.—Foster v. Portland Golda 
Min. Co., supra. 

Ala.—Shelby Iron Co. v. Cole, 208 
Ala. 657, 95 S 47; Benoit Coal Min. 
Co. 'v. .Faught, 201. Ala. 169,.77 S 
695; Tennessee Coal, 
Davis, 194 Ala. 149, 69 S 544; 
public Iron, ete., Co. v. Luster, 192 
Ala. 501, 68 S 358; Sloss-Sheffield 
Steel, etc., Co. v. Bibb, 164 Ala. 62, 
51S 345. 

Fla.—J. G. Christopher Co. v. Rus- 


sell, 63 \Fla...191,.. 58) -S..45, AnnCas 
1918C 564. 

Ga.—Tarvin v. Rome Cooperage 
Co., 143 Ga. 596, 85 SE 755; Petree 


v. Davison-Paxon-Stokes Co., 30 Ga. 
A. 490, 118 SE 697; Mandeville Mills 
v. Dale, 2 Ga. A. 607, 58 SE 1060. 

Ind.—Rink v. Lowry, 38 Ind. A. 132, 
77 NE 967; Thiele v. McManus, 3 Ind. 
A. 132, 28 NE. 327; Chicago, - etc., 
Coal R. Co. v. DeBaum, 2 Ind. A, 281, 
28 NE 447. 

Mass.—Power v. Beattie, 194 Mass. 


170, 80 NE 606; Coughlin v. Bos- 
ton Tow-Boat Co., 151 Mass. 92, 23 
NE 721. 


Mo.—Forsythe v. Shryack-Thom 
Grocery Co., 283 Mo. 49, 223 SW 39, 
10 ALR 711; Smith v. Anderson Mo- 
tor) Serv. Co., CA.) i273 oS We 741. 


Mont.—Liston v. Reynolds, 69 
Mont. 480, 223 P 507. 
Tex.—San Antonio, ete., R. Co. vy. 


pugneaDe 24 Tex, Civ. A. 58, 58 SW 
Vt.—Coburn v. 


9b. Vt. 
320, 115 A 158. 

Va.—Richmond Locomotive Works 
v. Ford, 94 Va. 627, 27 SE 509; Jones 
v. Old Dominion Cotton Mills, 82 Va. 
140, 3 AmSR 92. 

Wash.—Hanson v. Spokane Valley 
Land, ete., Co., 58 Wash. 6, 107 P 

Wis.—Morgan v. Budlong, 162 Wis. 
578, 156 NW 958. 

[a] Alleg’ations held sufficient (1) 
to show right of plaintiff, as the serv- 
ant of another, to be on defendant's 
premises for the purpose of deliver- 
ing’ stone purchased by defendant 
from plaintiff's employer. Power v. 
Beattie, 194 Mass. 170, 80 NE 606. 
(2) In an action against the driver 
of a racing automobile for the death 
of his mechanician, a complaint al- 
leging that the driver continued to 
drive around the track at a danger- 
ous speed after he had won the race, 
and negligently ran into another au- 
tomobile, that deceased had accom- 
panied defendant driver in such race 
at the request of the driver, and was 
killed as the result of such negli- 
gence, shows that deceased was an 
invitee, and not merely a trespasser, 
making it unnecessary to allege will- 
ful injury. Liston v. Reynolds, 69 
Mont. 480, 223 P 507. (3) In an ac- 
tion for injuries by falling into an 
excavation in a certain road, an 
allegation that the road was a pri- 
vate road and way of necessity, and 
had been constantly traveled over by 
the public generally for some years, 
in effect alleges that the road was 


Swanton, 
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allegation showing an invitation to come upon the 
premises is sufficient to show defendant’s duty to 
keep the premises reasonably safe." 
is for simple negligence a demurrer will be sus- 
tained if the facts alleged show that plaintiff was 
no more than a mere licensee,’® or a trespasser at 
the time he was injured.’® 
Lawfully on premises. 
showing an invitation, it need not be alleged that 
plaintiff ‘went onto the premises for a lawful pur- 
But where it is alleged that plaintiff was 
lawfully on the premises, facts supporting such 
allegation should be stated.7$ An allegation merely 


If the action 


Where facts are alleged 


a public way over private land and 
amounts to an allegation of an im- 
plied invitation to the public to use 
it, so that one using it would not be 
a mere licensee. Hanson v. Spokane 
Valley Land, etc., Co., 58 Wash. 6, 
107 P 863. (4) In action for in- 
juries to a boy entering a power 
house, allegations that he came at 
the request of defendant’s employee 
in charge, for the purpose of carry- 
ing necessary food to him while on 
duty, supports an inference that 
plaintiff was an invitee, and not a 
mere licensee. Coburn v. Swanton, 
95. Vt. 320, 115A 1563. 

[b] Allegations held insufficient 
to show invitation.—(1) Generally. 
Sloss-Sheffield Steel, etc., Co. v. Bibb, 
164 Ala. 62, 51.8 345.  (2)) To visit 
defendant’s premises, a business 
house. Thiele v. McManus, 3 Ind. A. 
132,:28 NE) 327. 63) In an Jaction 
against a tenant conducting a busi- 
ness for injuries sustained by falling 
into an open elevator shaft, a peti- 
tion, alleging that plaintiff, a work- 
man hired by the owner of the build- 
ing to close windows with brick, was 
“working about said building with 
the knowledge and consent of de- 
fendant,” does not state a cause of 
action, under the law relating tq in- 
vitees, it not alleging that plaintiff 
came upon defendant’s premises to 
transact any business with the lat- 
ter, nor that he was there as an 
invitee. Forsythe v..Shryack-Thom 
Grocery Co., 283 Mo. 49, 56, 223-SW 
SOLOS ATR Las 

[c] Person in rest room of store. 
—Where it is alleged that the rest 
room of a store is maintained for the 
use of patrons, another indirect aver- 
ment that the ‘public’ and patrons 
are invited thereto refers only to 
that part of the public who are pa- 
trons. of the store, and, where the 
person injured was not a_ patron, 
such allegations show him to be, not 
an invitee, but only a licensee. Petree 
v. Davison-Paxon-Stokes Co., 30 Ga. 
A. 490, 118 SE 697. 

74 Schmidt v. Bauer, 80 Cal. 565, 
22 P 256, 5 LRA 580; Chapman v. 
Rothwell, E. B. & EB. 168, 96 HCL 168, 
120 Reprint 471. And see cases su- 
pra notes 69-73. 

75. Herzog v. Hemphill, 7 Cal. A. 
116, 93 P 899; Martin v. Louisville, 


ete), Bridge! Co) 41 Inds: Aliv4a93s 84 
NE 360. 
76. Louisville, ete., R. Co. v. Hol- 


land, 164 Ala. 73, 51 S 865, 137 Am 
SR 25; Southern R. Co. v. Bush, 122 
Ala. 470,26 S 168; Louisville, ete, 
BS Shas v. Ganter, 16 Ala>A..323;77 S 

[a] ANegation held sufficient.—A 
complaint alleging that, when in- 
jured, plaintiff was traveling on a 
road which the public generally trav- 
eled near defendant’s tipple, is not 
demurrable as showing plaintiff to 
have been a trespasser when he was 
injured. Barney Coal Co. v. Hyche, 
197 Ala. 228, 72 S 433. 

77. Foster v. Portland Gold Min. 
Coy. Ll4 ced: 6182 52 (COATS Sah 

‘78 Minnelli v. Marotta, 212 App. 
Div. 834, 208 NYS 238; Fairchild v. 
Leo, 149 App. Div. 31, 133 NYS 572. 
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that plaintiff was lawfully on the premises, at most, 
shows that he was there as a licensee,’® and not as 
a trespasser;°° and ordinarily is not sufficient to 
show that he was there as an invitee, so as to estab- 
lish a duty to keep the premises in a reasonably 
It has been held, however, that 
an invitation may be implied under such an alle- 
gation where the injury occurred in a building used 
and occupied for business purposes into which visi- 
tors or those having business therein are by implica- 


safe condition.®! 


tion invited by the owner.®? 


[§ 636] ec. By Machinery or Places Attractive to 
In jurisdictions which recognize the ‘‘at- 
tractive nuisance’’ or ‘‘turntable’’ doctrine,§* in 
an action for negligent injury to a child, received 
while playing around dangerous machinery or at 
a dangerous place, attractive to children, the dec- 
laration or complaint must allege either that there 


Children. 


79. Rollestone v. Cassirer, 3 Ga. 
ALG, SS SSE 4425 “hand ive Kitz 
fera) da; 68. Ny. Js ta 1 28,.. (52, Al 2295 


sure vy. Miller, 60 Misc. 103, 111 NYS 
659. 


[a] Rule applied.—In action for 
death of intoxicated man in saloon. 
Rollestone y. Cassirer, 3 Ga. A. 161, 
59 SE 442. 

80. Rollestone v. Cassirer, supra; 
Mathews v. Bensel, 51 N. J. L. 30, 16 
A195; 

81. Petree v. 
Stokes Co., 30 Ga. A. 
697; Degnan v. Doty, 
922: Land v. Fitzgerald, 68 N. J. L. 
28, 52 A 229; Mathews v. Bensel, 51 
We Jd. Li 30, 16> A 295: Mairchild- v. 
Leo, 149 App. Div. 31, 133 NYS 572; 
Stern v. Miller, 60 Misc. 1038, 111 NYS 


Davison-Paxon- 
490, 118 SE 
(Mo.) 246 SW 


659. 
[a] TDllustration.— An allegation 
that plaintiff’s child was lawfully 


upon the private premises owned, 
controlled, and managed by defend- 
ants, without alleging that she was 
there by the express or implied in- 
vitation of defendants, establishes no 
duty by defendants to her to keep 
the premises in reasonably safe con- 


dition. Degnan v. Doty, (Mo.) 246 
Sw 922. 
82. Stern v. Miller, 60 Mise. 1038, 


111 NYS 659. 
“ 93.. See Supra. § 155. 

84. Driscoll v. Clark, 32 Mont. 172, 
80 P 1, 373; San Antonio, etc., R. Co. 
v. Morgan, 92 Tex. 98, 46 SW 28. 

{a] Tllustration.—A complaint in 
an action against a railroad company 
for an injury to a child received 
while playing about an unguarded 
turntable is insufficient where it does 
not allege that the child was there 
upon the company’s invitation, or 
that the turntable was unusually at- 
tractive to children. San Antonio, 
éte,, R.,.Co. Vv, Morgan, 92 Tex, 98, 
46 SW 28. 

85. I1l.—Howe v. Chicago City R. 
Co., 170. Il], A. 636. 

Ky.—Brown v. Chesapeake, etc., R. 
Co., 135 Ky. 798, 123 SW ,.298, 25 
LRANS 717. 

Minn.—Erickson v. Minneapolis, 
etc., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 973. 

Mo.—Schmidt v. Kansas City Dis- 
tilling Co., 90 Mo. 284, 1 SW. 865, 2 
SW 417, 59. AmR 16. 

Mont.—Martin v. Northern Pac. R. 
51 Mont. 31, 149 P 89; Nixon 
v. Montana, etc., R. Co., 50 Mont. 95, 
145 P 8, AnnCas1916B 299; Gates v. 
Northern Pac. R. Co., 37 Mont. 103, 
94 P 751; Driscoll v. Clark, 32 Mont. 
2S 0 ee ln Oko 

Tex.—San Antonio, etc., R. Co. v. 
Morgan, 92 Tex. 98, 46 SW 28; Evan- 
sich v. Gulf, etc., R. Co., 57 Tex. 123; 
Johnson v. Atlas Supply Co., (Civ. 
A.) 183 SW 31. 

Allegations held suffiicient.— 
(1) A complaint alleging attractive- 
ness of premises to children and 
knowledge of such fact on the part 
of defendant sufficiently alleges in- 
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was an actual invitation to children to play there,®4 
or that the machinery or place, to the actual or 
constructive knowledge of defendant, was especially 
and unusually attractive to children, so as to con- 
stitute an implied invitation,*® and that the child 
was lured by the attraction,®® or that children in 
the neighborhood were in the habit of resorting to 
such place for play or amusement; 87 and when this 
allegation is made for the purpose of establishing 
an implied invitation, it is not necessary to state 


how defendant became cognizant of such habit.S* 


vitation. 
Coste S Mie bexs 123. (2) A complaint 
for the death of a seven-year-old boy, 
which alleged that the railroad car 
in which he was killed was, because 
of its character and defective con- 
dition, peculiarly attractive to chil- 
dren and was an implied invitation to 
them to enter and play thereon, and 
that deceased did go upon the car at- 
tracted thereby and was killed be- 
cause of its defective condition, is 
sufficient to authorize a recovery un- 
der the attractive nuisance doctrine. 
Martin ''v." Northern Pac.: R.. Goi.) 54 
Mont. 31, 149 P 89. 

[b] Allegations held insufficient.— 
(1) A petition for damages for the 
death of a child, which states that 
defendant made use of an escape pipe 
discharging boiling water ‘in the 
neighborhood and vicinity of several 
inhabited dwelling houses along said 
road,’”’ does not, even by inference, 
sufficiently state that defendant im- 
properly permitted the escape of 
boiling water in a place and manner 
liable to attract children, so as to 
show a cause of action against de- 
fendant. Schmidt v. Kansas City 
Distilling Co., 90 Mo. 284, 1 SW 865, 
2 SW 417, 59 AmR 16. (2) A com- 
plaint, in an action against a rail- 
road company for the death of a 
child run over by a train, which al- 
leges that the invitation of the child 
to attempt to board a moving train 
was implied from the attractive char- 
acter of the train, and that the at- 
tempt was not made on any other in- 
vitation, does not state a cause of 
action on the theory that an invita- 
tion to children to board moving 
trains could be implied from tolera- 
tion by the company from prior at- 
tempts of children so to do. Nixon 
v. Montana, etce., R. Co., 50 Mont. 
95, 145 P 8, AnnCas1916B 299. (3) 
An allegation that defendant knew 
that the machinery or place attracted 
children is insufficient. Driscoll v. 
Clark, 32 Mont. 172, 80 P 1, 373 (4) 
An allegation that children were in 
the habit of playing on defendant’s 
land to his knowledge implies at 
most that he permitted them to do 
so, and therefore shows that they 
were at most only licensees, Lewko 
v, Chas. A. Krause Milling Co., 179 
Wis. 83, 190 NW 924, 

Implied invitation as basis of at- 
tractive nuisance doctrine see supra 

156. 

: 86. Fusselman v. Yellowstone Val- 
ley Land, etc., Co., 53 Mont. 254, 163 
P 473, AnnCas1918B 420. And see 
cases supra note 85. 

Necessity for actual attraction of 
child see supra § 164. 

87. Dominion Constr. Co. v, Wil- 
liamson, 217 Ky. 62, 288 SW 1018; 
Schmidt v. Kansas City Distilling Co., 
90 Mo. 284, 1 SW 865, 2 SW 417, 59 
AmR 16; San Antonio, etc., R. Co. 
v. Morgan, 24 Tex. Civ. A. 58, 58 SW 
5 


44, , 
[a] Allegation held insufficient.— 


An implied invitation is shown by allegations to 
the effect that an unguarded turntable was unusu- 
ally attractive to children to play thereon and that 
the railroad company, knowing of its attractiveness 
to children, left it unlocked and permitted children 
to play about it.® 
gence, which show that there was no invitation but 


Evansich v. Gulf, etc., R:; A mere allegation that the child was 


Allegations, for simple negli- 


attracted by a train, entered a car, 
and was killed, does not state a cause 
of action in the absence of an aver- 
ment that deceased or other children 
customarily played around the train 
or were seen there immediately be- 
fore the accident. Dominion Constr, 
Co. v. Williamson, 217 Ky. 62, 288 
Sw 1018. 

Reasonable anticipation of presence 
of children as basis of doctrine see 
supra § 157. 

ss. San Antonio, etc, R. Co. v. 
Moreat 24 Tex. Civ. A. 58, 58 SW 

4 


4, 

{a] MNlustration.—A complaint in 
an action against a railway company 
for an injury to a child, received on 
a turntable, alleging a custom of 
children to play on it, is not insuffi- 
cient, in not stating how the com- 
pany became cognizant of the cus- 
tom, where such allegation was not 
intended to show the company’s neg- 
ligence, but only to state a fact in 
connection with others to establish 
an implied invitation. San Antonio, 
ete., R. Co. v. Morgan, 24 Tex. Civ. 
A. 58, 58 SW 544. 


89. Brown v. Chesapeake, etc. R. 
Cor. 135 sy. C98, 2125) SIWo 20 8oa ane 
LRANS 717; San Antonio, ete, R. 


Co. v. Morgan, 24 Tex. Civ. A. 58, 
58 SW 544. 

[a] Iliustrations.—(1) A petition 
which alleges that a turntable was 
very attractive to children as a mer- 
ry-go-round; that they had been at- 
tracted to it and used it as such for 
a considerable time previous to the 
injury, with full knowledge of de- 
fendant’s agents and servants in con- 
trol thereof; that they often went on 
it with full knowledge of defend- 
ant; that it was not securely fas- 
tened, a minute description of the 
fastening being given; that children 
seven or eight years old could easily 
remove the fastening, and had done 
so with full knowledge of defend- 
ant’s servants in charge thereof; and 
that defendant negligently failed to 
provide a secnre fastening. which 
could have been done with but little 
expense and trouble, although chil- 
dren were constantly using it as a 
plaything with full knowledge cf de- 
fendent, who also knew that it was 
very dangerous for them to do so, 
is not objectionable as not alleging 
that it was particularly and unusu- 
ally attractive to children and was 
eaSily accessible and a source of 
danger to them. Brown y. Chesa- 
peake;...ete.,” RR. Co., > B5aisye 798 129 
SW 298, 25 LRANS 717. (2) A ecom- 
plaint averring that the turntable re- 
volved easily and was unusually at- 
tractive to children, who, with the 
company’s knowledge, played there- 
on, and that the company, by leay- 
ing it unlocked, knowing its attrac. 
tiveness to children, impliedly invited 
a child) to play thereon, is not de- 
murrable, as seeking to establish an 
invitation by proof of failure to keep 
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should be taken by demurrer,®® and it is too late 
to raise such objections on the trial.°® An allega- 


that the child injured was a mere trespasser, are 
insufficient as against a demurrer.?° 


Where the attractive nuisance doctrine is not ac- 


cepted,®-°2 an allegation that the 


neighborhood were accustomed to play on certain 
premises and that defendant permitted, allowed, and 
acquiesced in such use should not be construed as 
alleging an invitation either express or implied, but 
at most as alleging the relationship of leensor and 


licensee.®* 
Slot machine. 


a slot machine in a department 


machine was operated for profit is not objection- 


able as irrelevant.** 


[§ 637] (8) Place of Injury.%* 
quo of an injury may be, according to the cir- 
cumstances alleged, a necessary part of the aver- 
ments of facts showing defendant’s duty to plain- 
tiff not to injure or permit his injury,®* in which 
case the facts alleged must show such duty;®” and 
objection to a declaration on the ground that it 


fails to point out the exact place 


the turntable locked, since, with the 
other allegations, leaving the turn- 
table unlocked was one of the facts 
from which an implied invitation 
could be established. San Antonio, 
etc., R. Co. v. Morgan, 24 Tex. Civ. 
A. 58, 58 SW 544. 

90. Grauslis v. Kellyville Coal Co., 
127 Ill. A. 311; Briscoe v. Henderson 
Lighting, etc., Co., 148 N. C. 396, 62 
SE 600, 19 LRANS 1116. 

[a] Mlustrations.—(1) A  com- 
plaint alleging that the plant on de- 
fendant’s premises was alluring or 
attractive to boys, and plaintiff, a 
boy of thirteen years of age, was 
injured while going through an open- 
ing between two buildings on de- 
fendant’s lands by falling into a well 
of hot water negligently covered 
over, used in the conduct of defend- 
ant’s business, but without any alle- 
gation that boys usually passed the 
place where the injury was occa- 
sioned or were in the habit of fre- 
quenting defendant’s premises on ac- 
count of its attractiveness, or that an 
invitation, expressed or implied, had 
been extended by defendant, shows 
that plaintiff was a trespasser, and 
defendant is not responsible for his 
injuries, and a demurrer will be sus- 
tained. Briscoe v. Henderson Light- 
ing, etc., Co., 148 N. C. 396, 62 SH 
600, 19 LRANS 1116. (2) Where 
complaint does not show that the 
premises upon which the dangerous 
device stood were uninclosed, or that 
the owner of the premises had al- 
lowed them to be so used. that un- 
der all circumstances it could be said 
that such premises were temporarily 
devoted to public use, or that plain- 
tiff had been or was in some way in- 
vited to be or was rightfully upon 
the premises, it cannot be held, as a 
matter of law, that defendant owed 
any duty to the child injured to pro- 
tect him from such dangerous device. 
Grauslis v. Kellyville Coal Co., 127 
Tl A 311, 

91-92. See supra § 189. 

93. Hannan vy. Ehrlich, 102 Oh. St. 
176, 131 NE 504. : 

94. Petree v. Davison-Paxon- 
Heap Co., 30 Ga. A. 490, 118 SE 
95. In case of injuries on defend- 
ant’s premises see supra §§ 634-636. 

$6, Ala.—Alabama Fuel, etc., Co. 
v. Bush, 204) Ala. 658, 86 S 541. 

Cal.—Polk v. Laurel Hill Cemetery 
Assoc., 37 Cal. A. 624, 174 P 414. 

Ga.—Macon, ete., R. Co. v. Moore, 
125 Ga. 810, 54 SE 700. 

Mich.—Campbell v. Kalamazoo, 80 
Mich. 655, 45 NW 652. 


An allegation, in an action for 
injuries to a customer’s child, as a licensee, from 


children of the 


tion that plaintiff was not a trespasser on defend- 
ant’s premises, or that he had a right to be where 
he was when injured, is a sufficient pleading of 
defendant’s duty to use due care not to injure him, 
as against a demurrer which does not specify as 
a ground of objection that the allegations are in- 
definite? or state a conclusion.® 


Where a complaint 


for simple negligence shows that plaintiff was not 


store, that the 
injury.* 


a trespasser on defendant’s premises, it 1s not nec- 
essary to allege whether or not he was rightfully 
on the property of another at the time of the 


[§ 638] (4) Knowledge of Danger or Defect°— 


The locus in 


of the accident 


Minn.—Erickson v. Great Northern 
R. Co., 82 Minn. 60, 84 NW 462, 83% 
AmSR 410, 51 LRA 645. 

N. Y.—Detviller v. Rolled Plate 
Anas Co.,' 110, App. Div. 773,.9% NYS 

{a] Excavation near highway.—A 
complaint, in an action for a drown- 
ing in a reservoir maintained in de- 
fendant’s cemetery “Immediately 
alongside” a driveway, does not show 
a case of an excavation “adjoining 
the highway” into which a traveler 
rightfully in the highway acciden- 
tally fell. Polk v. Laurel Hill Ceme- 
tery Assoc., 37 Cal. A, 624, 174 P 414. 

[b] Accident to tenant.—In an ac- 
tion for injuries received by plaintiff 
through falling down an unguarded 
elevator shaft, a complaint alleging 
that defendant was a tenant in pos- 
session of the second floor of the 
premises, but failing to aver that 
plaintiff met his accident on the sec- 
ond floor, does not state facts suffi- 
cient to constitute a cause of action. 
Detviller v. Rolled Plate Metal Co,, 
110 App. Div. 773, 97 NYS 419. 

97. Alabama Fuel, etc., 
Bush, 204 Ala. 658, 86 S 541. 

Allegations of duty generally see 
supra §§ 630-632. 

‘98. Campbell v. Kalamazoo, 80 
Mich. 655, 45 NW 652. 

99. Campbell v. Kalamazoo, supra. 

1. Alabama Fuel, etc., Co. v. Bush, 
204 Ala. 658, 86 S 541; Birmingham 
R., ete, Co.’ v. ‘Cockrum, 179 Ala.. 372, 
60 S 304; Sheffield Co. v. Morton, 161 
Ala. 153, 49 S 772; Langan vy. Enos 
Fire Escape Co., 233 Ill. 808, 84 NE 
267 [aff 136 Ill. A. 6381]. 

[a] TDlustration.—Where a  dec- 
laration states that defendant was, 
by its servants, performing certain 
work on a certain fire escape on a 
theater; that plaintiff was employed 
by S, who was also performing cer- 
tain work about such theater; that 
plaintiff, in the performance of his 
duties, and while exercising due care, 
was required to be on a certain other 
fire escape under that on which de- 
fendant’s servants were working; and 
that while he was in such: position 
defendant's servants negligently 
dropped a drill from where they were 
working, which struck plaintiff, as 
the declaration does not disclose 
that plaintiff was on a fire escape 
of defendant, which it was putting 
up as a contractor, and the fair in- 
ference is that the fire escapes were 
a part of the theater, and the prop- 
erty of the owner of the building, 
it shows that both plaintiff and de- 
fendant’s servants were rightfully on 


CO Vs 


(a) Necessity of Allegation. 
the part of defendant of the danger or defective 
condition which caused the injuries complained of 
is an essential element of his duty and consequent 
negligence in respect thereto,® as a general rule 
plaintiff must allege the existence of actual or con- 
structive knowledge on the part of defendant of 
the danger or defect,’ although it has been held 


Where knowledge on 


the different fire escapes, in the per- 
formance of duties, so that each was 
under the duty of reasonable care 
for the safety of the other. Langan 
v. Enos Fire Escape Co., 233 Ill. 308, 
84 NE 267 [aff 136 Ill. A. 631]. 

2. Alabama Fuel, etc., Co. v. Bush, 
204 Ala. 658, 86 S 541. 

3. Alabama Fuel, etc., Co. v. Bush, 
supra. 

4 American R. Express Co. v. 
Reid, 216 Ala. 479, 113 S 507; Bir- 
mingham R., etc., Co. v. Cockrum, 
179 Ala. 372, 60 S 304. 

5. Allegation of knowledge as ele- 
ment of duty to warn see infra § 641. 

6. See supra §§ 25-30. ; 

7 U. S.—Courtney v, New York, 
ete: . R:. "Co. 2138) Wed. 383. 

Ala.—Southern R. Co. v. Dickson, 
211 Ala. 481, 100 S 665; Crawford v. 
McMickens, 190 Ala. 102, 66 S 712; 
Birmingham Ore, etc., Co. v. Grover, 
159 Ala, 276, 48 S 682; Mobile Light, 
etc., Co. v. Bell, 153 Ala. 90; 45 S 56; 
Montgomery v. Wright, 72 Ala. 411, 
47 AmR 422. - 

Cal.—Tucker v. 172 Cal. 
663, 158 P 181. 

Colo.—La Junta v. Burns, 46 Colo. 
436, 104 P 941. 

Conn,—Dean vy. Sharon, 72 Conn. 
Bh ze 963. 

el—Downes y. 18 el. 
132, 45 A 717. De 

Fla.—Ryland v. Atlantic Coast Line 
Fs Cd:, of ee get 49 S 745; Day- 
ona v. son, Fla. 4638, 34 
4 AnnCas 1000. See 

Ga.—wNorris v. American R, Ex- 
press Co., 156 Ga. 150, 118 SE 686; 
Savannah River Lumber Co. y. Smith, 
28 Ga. A. 767, 113 SE 46. 

Ill.—McAndrews v. Chicago, etc., 
R. Co., 222 Ill. 232, 78 NE 603 [aff 124 
Ill. A, 166]; Diehl v. Hast St. Louis 
Light, etc., Co., 188 Til. A. 286; Ken- 
nedy v. Chicago, ete., Coal Co., 180 
Ill, A. 42; O’Rourke v. Sproul, 147 Tl. 
A. 609 [aff 241 Ill. 576, 89 NE 663]. 

Ind. — Anderson v. Fleming, 160 
Ind. 597, 67 NE 443, 66 LRA 119; 
Peterson v. New Pittsburg Coal, etc, 
Co., 149 Ind, 260, 49 NE 8, 63 AmSR 
289; Pennsylvania Co. y. Congdon, 
134 Ind. 226, 38 NE 795, 39 AmSR 
251; Barrett v. Cleveland, etc., R. 
Co,, 48 Ind. A. 668, 96 NE 490; Lake 
Shore, ete., R. Co. v. Kurtz, 10 Ind. 
A. 60, 35 NE 201, 37 NE 303. 

Ilowa.—Bennett v. Atchison, etc., R. 
Co., 187 Iowa 897, 174 NW 805. 

Kan.—Carruthers y. Chicago, etc., 
R. Co., 55 Kan. 600, 40 P 915. 

Ky.—Idol v. Louisville, ete., R. Co., 
203 Ky. 81, 261 SW 878; Amburgy v. 
Pond Creek Coal Co., 160 Ky. 453, 169 


Cooper, 


Smyrna, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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fhat he need not allege that defendant knew or had 
reason to apprehend that the injury in question 
might result from his negligence.’ 
allegation of knowledge is not required where an 
absolute duty or liability is imposed upon defend- 
ant, by statute or ordinance, in respect of the dan- 
ver or defect complained of;? and according to 
some authorities such an allegation is not necessary 
in other cases since want of knowledge is a matter 
The rule that the duty of exercising 
ordinary care to prevent injuring a trespasser is 
owing to him only after his peril is discovered*? 
does not apply in case one trespasser is injured by 
the negligence of another trespasser, so that in an 
action for such negligence it is not necessary to 
allege that defendant discovered, or by the exer- 
cise of ordinary care could have discovered, plain- 


of detense.?° 


SW 855; Dickerson v. Bornstein, etc., 
Concrete Constr. Co., 144 Ky. 19, 137 
SW 773; Buckley v. Covington, 143 
Ky. 717, 1837 SW 232. 

Mass.—Walsh v. Turner Centre 
Dairying Assoc. 223 Mass. 386, 111 
NE 889. 

Mich.—Clement v. Rommeck, 149 
Mich. 595, 113 NW 286, 119 AmSR 
695, 18 LRANS 382; Moody v. Shelby 
Tp., 110 Mich. 396, 68 NW 259; Tice 
v. Bay City, 78 Mich. 209, 44 NW 52. 

Mo.—Crane v. Missouri Pac. R. Co., 
87 Mo. 588; Shimmin v, C. & S. Min- 
ing Co., (A.) 187 SW 76; Mueller v. 
La Prelle Shoe Co., 109 Mo. A. 506, 
84 SW 1010. ; 

Mont.—Griffin y. Chicago, ete, R. 
Co., 67 Mont, 386, 216 P 765; Fearon 
v. Mullins, 35 Mont, 232, 88 P 794. 

Nebr.—Woods vy. Lincoln, 104 Nebr. 
449, 177 NW 792. 

N. J.—Grover v. New York, etc., R. 
Co., 76. N. J. L. 237, 69 A 1082... - 

N. Y.—Root v. Saratoga Springs, 
218 App. Div. 237, 218 NYS 204; Mc- 
Millan v. Saratoga, etc, R. Co., 20 
Barb. 449. ; 

Oh.—Henkel v. Stahl, 18 Oh. Cir. 
Ct-834, 9 Oh..Cir.. Dec. 397. 

Okl.—Ardmore v. Fowler, 54 OkIl. 
yy Pes ys ae Som ta 9 Ly : 

R. I.—Chobanian v. Washburn Wire 
Co., 33 R. I. 289, 80 A 394, AnnCas 
1913D 730. 

S. D.—Glemaker v. Watertown, 43 
Ss. D. 12, 177 NW 123. 

Tex.—Missouri, etc., R. Co. v. Gil- 
bert, (Civ. A.) 130 SW 1037. : 

Utah.—Morris v. Salt Lake City, 35 
Utah 474, 101 P 373. 

Va.—Recker y. Southern R. Co., 115 
Va. 201, 78 SE 580; Noble v. Rich- 


mond, sl Grate C72.) Va.) ei, ol 
AmR 726. 

Wash.—Randall v. Hoquiam, 30 
Wash, 485, 70 P 1111 


Wis.—Hencke vy. Ellis, 110 Wis. 
532, 86 NW 171. 

Man.—Makarsky v. Canadian Pac. 
R. Co., 15 Man. 53. 
Ont.—Clegg_v. 
Co., 10 Ont. 708. Be ae 

[a] Bule applied in action for in- 
jury caused by inflammable stove pol- 
ish purchased from a dealer. Clement 
v. Rommeck, 149 Mich. 595, 113 NW 
286, 119 AmSR 695, 13 LRANS 382. 

{b] TIllustrations.—(1) In an ac- 
tion for damages from blasting, the 
complaint must allege that the per- 
son in charge of the blasting knew, 
or had reason to believe, or could by 


Grand Trunk R. 


reasonable’ care have known that a 


person injured was in a _ position 
where the missiles from the blasting 
would probably reach and injure him, 
although it is not necessary to al- 
lege actual knowledge of the proxim- 
ity of such person at the time. Bir- 
mingham Ore, etc., Co. v. Grover, 159 
Ala. 276, 48 S 682. (2) A petition 
for injury to an invitee in a building 
under construction, while attempt- 
ing to climb a ladder to seek employ- 
ment, caused by a defective condi- 
tion, is insufficient, where it fails to 
show that defendant contractors 


NEGLIGENCE 


However, an 


eral. 


thereof.1> 


knew of the dangér, or by ordinary 
care should have known it, and that 
they failed to warn him. Dickerson 
v. Bornstein, etc., Concrete Constr. 
Co., 144 Ky. 19, 137 SW 773. 

8. Crawford v. McMickens, 190 
Ala. 102, 66 S 712; O’Rourke v. Sproul, 
147 Ill. A. 609 [aff 241 Ill. 576, 89 
NE 663]. But see Crawford v. Mc- 
Mickens, 190 Ala. 102, 66 S 712 (hold- 
ing that a complaint, in an action 
for damages for negligently permit- 
ting a negro prisoner to assault 


plaintiff's husband and use abusive, 


insulting, and profane language in 
her presence, whereby she was fright- 
ened and made sick, is defective 
where it does not allege any facts to 
show that defendants could have an- 
ticipated the fright or neryous shock 
to plaintiff or its consequences). 

9. Morill v. Deering, 3 N. H. 53; 
Vaughan v. Buffalo, ete., R. Co., 72 
Hun 51, 25 NYS 246; Chapman vy. 
Milton, 31 W. Va. 384,.7 SE 22. 

Pleading duty imposed by statute 
or ordinance generally see infra §§ 
642, 643. 

10. Branch v. Port Royal, etc., R. 
Co., 35 S. C. 405, 14 SE 808; Hoffman 
vy. Dickinson, 31 W. Va. 142, 6 SE 53. 

11. See supra §§ 132, 145, 

12. Saad v. Brown, 144 Ky. 178, 
137 SW 834, 35 LRANS 1165. 

[a] Tllustration.—A petition in an 
action for negligence in unfastening 
a railroad turntable, upon which 
plaintiff and defendant were both 
trespassers, and revolving it, so as 
to cause an injury to plaintiff, is 
sufficient without alleging that de- 
fendant discovered plaintiff’s peril in 
time to have prevented the injury, or 
could have done so by the exercise of 


ordinary care. Saad v. Brown, 144 
eee 178, 137 SW 834, 85 LRANS 


13. Ala.—Louisville, ete, R. Co. v. 
Bouldin, 110 Ala. 185, 20 S 325. 

Conn.—San Marco v. New Haven, 
100 Conn. 289, 123 A 439, 

Ill.—Diehl v. East St. Louis Light, 
etes Con. L831 A 2865 

Ky.—Zehe v. Louisville, 123 Ky. 
621, 96 SW 918, 29 KyL 1107. 

Oh.—Groveport vy. Bradfield, 2 Oh. 
Cir Ct. 1451s Oh. Cir!’ Dec “410 Late 
30 CineLBul 351]. 

14. Fla.—dJanes v. Tampa, 52 Fla. 
292, 42 S 729, 120 AmSR 208, 11 Ann 
Cas 510. 

Ind.—Louisville, ete., Cons. R. Co. 
v. Miller, 140 Ind. 685, 40 NE 116; 
Columbian Enameling, ete, Co. v. 
Burke, 37 Ind. A. 518, 77 NE 409, 117 
AmSR 337. 

Mo.—Snyder v. Wagner Electric 
Mfg. Co., 284 Mo..285, 223 SW 911. 

N. Y.—Finley v. Conlan, 152 App. 
Div. 202, 186 NYS-565. 

Wash.—Randall_ v. 30 
Wash, 435, 70 P 1111. 

15. Ruocco v. United Advertising 
Corp., 98 Conn. 241, 119 A 48, 30 ALR 
1237; Laudeman y. Russell, 46 Ind. 
A. 32, 91 NE 822; Reusch v. Licking 
Rolling Mill Co., 118 Ky. 369, 80 SW 
1168, 26 KyL 249. 


Hoquiam, 


| tiff’s peril in time to prevent the injury.1? 
Effect of failure to allege. 
properly such actual or constructive knowledge, 
when such allegation is required, renders the plead- 
ing subject to demurrer for such defect.!* 
[§ 639] (b) Sufficiency of Allegation—aa. In Gen- 
A general allegation of knowledge on the 
part of defendant is sufficient to include construc- 
tive as well as actual knowledge;4 but an allega- 
tion that defendant knew, or could by the exercise 
of ordinary care have known, of the danger or 
defect is insufficient to charge actual knowledge 
A direct averment of actual or construc- 
tive knowledge, however, is not necessary where facts 
are alleged from which such knowledge is neces- 
sarily implied,1® as where facts are alleged which 
show that the danger or defect was caused by the 
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i 


A failure to allege 


[a] Reason for rule——Such “alle- 
gations of the petition amount only 
to a charge that the defendant, by 
ordinary care, might have known the 
facts. In other words, the meaning 
is that defendant could, by ordinary 
care, have known the facts, and 
therefore knowledge of them is to be 
imputed to it, for, if actual knowl- 
edge of the facts was meant to be 
charged, the allegation that the de- 
fendant could by ordinary care have 
known them was meaningless. Some 
force must be given all parts of the 
sentence, and it is a fair presump- 
tion that a pleading is sworn to, in 
its milder sense, for the pleader 
selects his own language, and will 
naturally make it as strong as he 
can truthfully.” Reusch v. Licking 
Rolling Mill Co., 118 Ky. 369, 372, 80 
SW 1168, 26 KyL 249. 

[b] Rule applied.—A complaint, 
in an action against the manufac- 
turer and seller of a traction engine 
for the death of an employee of the 
buyer by the explosion of the boiler, 
which‘ alleges that the explosion was 
caused by a defect in the boiler, 
which was known by defendants, or 
should have been known by them by 
the exercise of reasonable diligence, 


‘and which defect was the same at 


the time of the explosion as at the 
time of sale, alleges negligence in 
the alternative, and merely charges 
that defendant? failed to exercise due 
care to discover the defect, and does 
not state a cause of action on the 
theory that a manufacturer and 
seller of an article not imminently 
dangerous is liable where he had ac- 
tual knowledge of the defect or dan- 
ger. Laudeman v. Russell, 46 Ind. 
A. 32, 91 NE 822. 

16. U. S.—Kidwell v. Houston, 
ete, R. Co., 14 F. Cas. No. 7,757, 3 
Woods 313, 

Ala.—Sloss-Sheffield Steel, ete., Co. 
v. Long, 169 Ala. 337, 538 S 910, Ann 
Cas1912B 564. 


Cal.—Poor v. Fuller, 30 Cal. A. 
650, 159 P2338. 
Del.—Sweeney v. Jessup, ete, 


Paper Co., 20 Del. 284, 54 A 954. 

Ga.—Southern States Portland Ce- 
ment Co. v. Helms, 2 Ga. A. 308, 58 
SE 524. 

Ill.—Linquist v. Hodges, 248 Ill. 
491, 94 NE 94; Linquist v. Hodges, 
ati Ill, A. 491 [aff 248 Ill. 491, 94 NE 
9 


Ind.—Vandalia Coal Co. v.. Price, 
178 Ind. 546, 97 NE 429; Cumberland 
Tel., etc., Co. v. Hatter, 44 Ind. A. 
625, 89 NE 912; Lake Shore, etc, R. 
Co) vee Kurtz, :10°> Ind, Al 605 s3'5eaNcy 
201, 37 NE 303. 

Iowa.—O’Connor v. Illinois Cent. R. 
Co., 88 Iowa 105, 48 NW 1002. 

Mo.—Midway Nat. Bank, etc., Co, 
v. Davis, 288 Mo. 568, 233 SW 406. 


Mont.—Griffin v. Chicago, ete, R. 
Co., 67 Mont. 386, 216 P 765. 
Nebr.—Hankins v. Reimers, 86 


Nebr. 307, 125 NW 516. 
N. C.—Warner v. Western North 
Carolina R. Co., 94 N.C. 250. 
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direct or positive act of defendant or his author- 
Constructive knowledge may also be 
sufficiently charged by alleging facts which show 
that the danger or defect had existed for such a 
length of time as to give rise to a presumption 
of knowledge;!* and it has been held sufficient to 
allege that defendant by the exercise of reasonable 
care: might have known of the danger or defect.1® 
But it is not sufficient to allege merely that de- 
fendunt knew or ought to have known of the dan- 
ger or defect,?° unless the preliminary facts neces- 
sary to raise the duty of knowledge are set forth.?4 
An allegation that defendant ‘‘willfully’’ permit- 
ted plaintiff to enter a place alleged to have been 
in a dangerous condition is not defective in sub- 
stance because it fails to aver that defendant knew 
of such dangerous condition, since the words 


are synonymous.?? 
Although there is 


ized agent.17 


fully’’ and ‘‘knowingly’’ 
Effect of charging negligence. 


Or.—Buchanan y. Lewis A. Hicks 
Ca Ob ZOr 70s, Les ve. 750,) Le4 oP 
1191. 

Tex.—Santa Fé Tie, etc., Co. v. Col- 
Lins eve ay 198 SW 164; Mis. 
souri, ete, R. Co. v. Gilbert, (Civ. 
A.) 130 SW 1037, 1038 [cit Cyc]. 

Va.— Washington, etc., RR. Co. ‘v. 
Taylor, 109 Va. 737, 64 SE 975. 

Wash.—Lund v. Griffiths, etc., 
Stevedoring Co., 108 Wash. 220, 183 
P 123; Leland v. Chehalis Lumber 

o., 68 Wash. 632, 123 P 1086. 

W. Va.—Neil v. West Virginia 


Timber Co., 75 W. Va. 502, 84 SH 
239. 
[a] Tllustration.—A complaint al- 


leging that defendant maintained a 
stairway negligently, in that it failed 
and neglected to provide a light of 
any kind therefor, and that plaintiff 
went to defendant’s place of business 
by means of the stairway on de- 
fendant’s express invitation, .suffi- 
ciently alleged that defendant had 
knowledge of the defect. Cumber- 
land Tel., etc., Co. v. Hatter, 44 Ind. 
A. 625, 89 NE 912, 

17. "Ala.— Birmingham v. Shirley, 
209 Ala. 305, 96 S 214. 

Ga.—Whidden v. Thomasville, 10 
Ga. A. 194, 73 SE 45. 

Ill.—Illinois Steel Ca. v. Ostrowski, 
194 Tll. 376, 62 NE 822. 

Ind.—Goshen vy. Alford, 154 Ind. 
58, 55 NE 27; Indianapolis v. Scott, 
V2 Inds 196; 

Ky.—Paducah v. Johnson, 93 SW 
1035, 29 KyL 532. 

Mo.—Mehan vy. St. Louis, 217 Mo. 
35, 116 SW 514. 


Mont.—Hollingsworth v. Davis- 
Daly Est. Copper Co., 38 Mont. 143, 
99 P 142. 

Nebr. — Woods v. Lincoln, 104 
Nebr. 449, 177 NW 792. 

Oh.—Middleport v. Taylor, 2 Oh. 


Cir rCt) 366, 1 Ohwiir.. Dee. “bed4. 
Okl.—Pawhuska v.- Rush, 29 Okl. 
Tb99119' Ps 239; 


Tex.—Austin v. Ritz, 72 Tex. 391, 
9 SW 884. 
18. Ky.—Zehe v. Louisville, 123 


Ky. 621, 96 SW 918, 29 KyL 1107. 

Mich.—Germaine v. Muskegon, 105 
Mich. 218, 68 NW 78. 

Mo.—Rusher v. Aurora, 71 Mo. A. 
418. 

Oh.—Groveport v. Bradfield, 2 Oh. 
Cin sOtn ldo 1 cOnCiradpec. 8411, [att 
30 CineLBul 351]. 

Tenn.—Archer vy. Johnson City, 64 
SW 474. 

19. Lakeland v. Beck, 285 Fed. 
375; Ruocco v. United Advertising 
Corp., 98 Conn. 241, 119 A 48, 30 ALR 
1237; Western Tube Co. v. Polobin- 
ski, 192 Ill, 113, 61 NE 451 [aff 94 
Tll. A. 640]; Moody v. Shelby Tp., 110 
Mich. 396, 68 NW 259; Germaine vy. 
Muskegon, 105 Mich. 213, 68 NW 78. 

[a] Charge of knowledge.—An al- 
legation that defendant, by the exer- 


laff 94 Tl. 
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make more 


6¢will- 


cise of due care, ought to have known, 
etc., is a charge of “knowledge,” and 
not objectionable as being merely a 
charge of ‘‘duty.” Western Tube Co. 
v. Polobinski, 192 Ill. 113, 61 NE 451 
A. 640]. 

20. San Marco vy. New Haven, 100 
Conn. 289, 123A 439; Culbreath v. 
M. Kutz Co., (Ga. A.) 140 SE 419; 
Fulton Ice., etc., Co. v. Pece, 29 Ga. 
A. 507, 116 SE 57. 

[a] Thus an allegation that de- 
fendant “ought to have had notice” 
of the dangerous and defective con- 
dition does not allege a fact and is 
not equivalent to an allegation that 
such condition had subsisted for such 
a length of time as to charge defend- 
ant with constructive notice of its 
existence; therefore a complaint is 
subject to demurrer upon this ground. 
San Marco v. New Haven, 100 Conn. 
289, 123 A 439. 

2i. Western, etc., R. Co. v. Reed, 
33 Ga. A. 396, 126 SE 393; Fulton 
Ice, etec.,, Co. ‘Vv. Pece, 29 Ga. A. 507, 
116 SE 57. 

[a] MTllustration.—Where a _ con- 
tractor’s servant is lawfully on an- 
other’s premises for the purpose of 
repairing an instrumentality under a 
contract between his employer and 
the proprietor of the premises, and 
is injured by some defect in the 
premises or an instrumentality there- 
on, an allegation in an action for in- 
juries that the proprietor knew of 
such defect, or ought to have known 
thereof in the exercise of ordinary 
care, is sufficient. Fulton Ice, etc., 
Co. v. Pece, 29 Ga. A, 507, 116 SH 57. 

22. Peebles v. O’Gara Goal Co., 239 
Ill. 370, 88 NE 166. 

23. 
ae S 954, 4 AnnCas 1000; Orlando 

Heard, 29 Fla. 581,,11.S 182; Lake 
Shore, etc., Re Co. cv.) ortz, 9 0; Ind: 
A. 60, 35 NE 201, 37 NE 3038. 

[a] Where the defect is brought 
about by an intervening agency, the 
complaint must show that defendant 
had notice thereof, either by direct 
averments, or aS a necessary impli- 
cation from the facts alleged, and a 
general averment of negligence is not 
sufficient. Lake Shore, etec., R. Co. v. 
Kurtz, 10 Ind. A. 60, 35 NE 201, 87 
NE 303. . 

24. Knaresborough y, Belcher Sil- 
ver Min. Co.) By» CasmeINo. Wands io 
Sawy. 446 (Nevada); Carroll v. Allen, 
20 R. I. 144, 87 A 704; Hoffman v. 
Dickinson, ci WwW. Va. 143, 6 SE 53. 

25. Ala.—Montgomery. v. Fergu- 
son, 207 Ala. 430, 93 S 4; Birmingham 
Vv. Crane, 175 Ala. 90, 56S 723; Mont- 
gomery v. Wyche, 169 Ala. 1811, 53. S 
786; Birmingham v. Pole, 169 Ala, 
177, 52 S 937; Ensley v. Smith, 165 
Ala. 887, 51 Ss’ 343; Anniston vy. Iney, 
151 Ala. 392, 44 S 48: Lord v. Mobile, 
113 Ala, 360, 21 S 366; Louisville, 
etc., R. Co. v. Hawkins, 92 Ala, 241, 9 


As to foreign use of premises. 
of the cystom of certain invitees on premises to 
use the premises in a manner or for a purpose 
foreign to its ordinary use is not sufficient to charge 
the owner or person in control thereof with knowl- 
edge of such foreign use, so as to charge him with 
the duty of anticipating 
is insufficient to charge such owner or person in 
control with the duty of constructing and maintain- 
ing the premises suitably for such foreign use,*° or 
of inspecting and warning of any defects therein 


Daytona v. Edson, 46 Fla. 463,. 
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some authority to the contrary,”’ it has been held 
that a general allegation that defendant was neg- 
ligent** or that he negligently permitted a defec- 
tive or dangerous condition to exist at the place 
of the injury”® is a sufficient allegation of notice, 
without a specific charge to that effect, especially 
after verdict,?® or in the absence of a motion to 
specific,?” or a demurrer.?® 


An allegation 


such use,?® and therefore 


S 271. 

Ill.—Diehl v. East St. Louis Light, 
etc., Co., 188 Tll. A. 286; Mattoon v. 
Worland, 97 Ill. A. 13; Nokomis v. 
Salter, ‘61 Ill. A. 150. ; 

Ind.—Kentucky, etc., Bridge, ete., 
Co. v. Moran, 169 Ind. 18, 80 NE 536; 
Madison v. Baker, 108 Ind. 41, 2 NE 
236. 


Kan.—Union St. R. Co. v. Stone, 54 
Kan. 83, 37 P 1012. 

Mo.— Fassbinder v. Missouri ‘Pac. 
R. Co:, 126 Mo. A. 563, 104 SW 1154. 

Mont.—Robinson v. F. W. Wool- 
261 P 253; Hollingsworth 


Copper Co., 38 
Mont. 143, 99 P 142. 

Nebr.—Chicago, etc., R. Co. -v. Kel- 
logg, 55 Nebr. 748, 716 NW 462. 

Okl.—Ardmore v. Fowler, 54 Okl. 
77, 153 P1117; Woodward v. Bowder, 
46. Okl. 505, 149 P 138. 

Or.—Dodson y.. Bend, 117 Or. 231, 
242 P 821, 243 P 76; Cederson Vv. Ore- 
gon R., ete., Cor 38 Or. 343, 62° P 
G35) 60; aba. 

Wash.—Leland v, Chehalis Lumber 
Co., 68 Wash, 632, 123 P 1086. 

[a] Dustrations.—(1) An allega- 
tion that defendant negligently per- 
mitted a certain place or appliance 
to become defective and negligently 
suffered it to remain in a defective 
condition implies that he knew, or 
was culpably ignorant, of the defect. 
Chicago, etce., R. Co. v. Kellogg, 55 
Nebr. 748, 76 "NW 462; Leland v. Che- 
halis Lumber Co., 68 Wash. 632, 122 
PS LOS6: (2) A ‘complaint, alleging 
that defendant placed oil on the floor 
and negligently permitted it to re- 
main, sufficiently alleges knowledge 
of a dangerous condition. Robinson 
v. FEF, W. Woolworth Co., (Mont.) 261 
P 253. €8) In an action for personal 
injuries received by plaintiff while 
moving a car furnished his employer 
by defendant, an allegation by plain- 
tiff that defendant negligently fur- 
nished a car with a defective and un- 
safe brake is equivalent to a state- 
ment that defendant knew or might 
have known by the use of ordinary 
eare of the defective and dangerous 
character of the brake. Fassbinder v. 
Missouri Pac. R. Co., 126 Mo. A. 563, 
104 SW 1154. 

26. Madison v. Baker, 103 Ind. 41, 


worth Co., 
Vv. Davis-Daly Est. 


2 NE 236; Dodson v. Bend, 117 Or. 
231. 242 P8241, 243 P 76) 
27. Nappanee y. Ruckman, 7 Ind. 


A. 361, 34 NE 609; Union St. R. Co. v. 
Stone, 54 Kan. 83, 37. Prod 2: 


28. Union: St. RK. 'Co.” ‘v... Stone, 
supra; Germaine v. Muskegon, 105 
Mich. 213, 63 NW _ 78; Dodson v. 


Bend, 117 Or. 231, 242 P 821, 243 P 76. 
29. Culbreath v. M. Kuntz Co., 
(Ga. A.) 140 SE 419. 
30. Culbreath v. M. Kuntz Co., 


‘supra. 


[a] Use by window cleaners.—An 
allegation that it was customary for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 639-641} 


relative to such use.*1. 

[§ 640] bb. As to Time of Acquiring Knowledge. 
Except where it is alleged that the defect arose 
from defendant’s negligence®? an allegation should 
be made as to the time defendant acquired knowl- 
edge of the danger or defect or had an oppor- 
tunity to do so;* ‘and facts should be alleged show- 
ing knowledge for a sufficient period before the 


injury to vive defendant a reasonable opportunity 


to remove the danger or remedy the defect.24 The 
exact time when such knowledge was acquired, 
however, need not be alleged;%* it is sufficient to 
allege that defendant had long known of the danger 
or defect,2® or that it had existed for a stated 
period before the injury occurred, and was known 
or should have been known by defendant.?? Where 
it is alleged that defendant negligently failed to 
remedy the danger or defect, it is not necessary 
to charge, in’so many words, that a reasonable 
time within which to remedy the same had inter- 
vened after its discovery,** and in such a ease it is 
sufficient further to allege that the dangerous or 
‘defective condition had existed for several days®? 
or several weeks? before the injury; but where such 
a general allegation is not made, an allegation that 


window cleaners to use windows as a [a] 


support for their weight while wash- 


NEGLIGENCE 


An “averment that it had not 
been discovered or remedied owing to 
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such condition existed for a long time prior to the 
injury is too indefinite to impose any duty to rem- 
edy it.*+ 

Objection. It has been held that any indefinite- 
ness in the complaint as to the length of time the 
defect had existed should be taken advantage of 
by motion to make more definite and certain, and 
not by demurrer.*? 

[§. 641] (5) Warning of Danger. In an action 
for injuries: caused by a danger or defect, as to 
which there was a duty on the part of defendant 
to give notice or warning to the person injured,** 
plaintiff must allege facts which show the existence 
of such duty.44 Such an allegation is sufficient if 
the law may imply such a duty from the facts and 
circumstances stated;*5 and if the facts alleged 
show a duty to warn, a specific averment of the 
existence of such duty is not necessary;*® and on 
the other hand a mere allegation of defendant’s 
duty to warn is insufficient without a statement 
of facts showing the existence of such duty.** 

Defendant’s knowledge of danger.*8 In order to 
show a duty to warn of danger, the declaration or, 
complaint must allege facts showing that defendant 
had actual or constructive knowledge of the dan- 


etc., Co., 82 W. Va. 32, 95 SE 580. 
Wis.—McDougall v. Chicago, ete., 


ing them from the outside is not of 
itself sufficient to show that a win- 
dow should be so constructed or 
maintained as to be suitable for such 
use; and an averment which in effect 
merely alleges that, in view of such 
custom, defendant when constructing 
the building knew that the window 
would be put to such use, imputed to 
defendant constructive notice only; 
and; in the absence of anything fur- 
ther to show any duty on the part of 
defendant to have known or antici- 
pated plaintiff’s act, a charge of con- 
structive notice is not sufficient to 
form the basis of an averment that 
defendant was negligent in not con- 
structing and maintaining the win- 
dow suitably for use to which plain- 
tiff put it. Culbreath v. M. Kutz Co., 
(Ga, A.) 140 SE 419. 

31... ‘Culhreath = ve.) Mel Kutz’ -Co.,, 
supra. 

Allegations as to warning of dan- 
ger generally see infra § 641. 

32. Louisville, etc., R. Co. v. Haw- 
kins, 92 Ala. 241. 9 S 271. 


33. Fallon v. Chicago, etc., R. Co., 
61 Mont. 130, 200 P 453. : 
[a] Tllustration. — A complaint 


charging merely that plaintiff was 
injured by the defect arising from 
defendant’s negligence, without an 
allegation as to the time defendant 
actually learned of the defect, or had 
an opportunity to do so, is insuffi- 
cient. Fallon v. Sean J ete: K.Co:; 
61 Mont. 130, 200 P 4 

34. Weise v. Tate, oe Til. A. 626; 
Shimmin v. C. & S. Mining Co., (Mo. 
A.) 187 SW 76; McEnaney v, Butte, 
43 Mont. 526, 117 P 893; Groveport v. 
Bradfield, 2 Oh. Cir. Ct. 145, 1 Oh: Cir. 
Dec. 411 [aff 30 CincLBul 351]. 

[a] Complaint is insufficient if it 
fails to state facts from which the 
length of the time intervening be- 
tween the injury and the alleged 
notice of the danger or defect could 
be determined. McEnaney v. Butte, 
43.Mont. 526, 117 P pee 

35. Wabash, etc., Co. v. Mor- 
gan, 132 Ind. 430, 31 NE 661, 32 NE 
85. And see cases infra notes 36, 
37. 

36. Wabash, etc., R. Co. v. Mor- 
gan, supra; Randall v. Hoquiam, 30 
Wash. 435, 70 P 1111. 

37. Davis v. Freisheimer, 68 Mont. 
822,219. P 236; 

38. Conrad v. Gray, 109 Ala. 130, 
19S -398: Louisville, etc., R. Co.. v. 
Hawkins, 92° Ala. 241, 9 S 271; Cov- 
ineton vy, Diehl, 59 Sw 492, 22 KyL 
955. 


negligence chargeable to defendant 
imports that it had existed suffi- 
ciently long to have been discovered 
and remedied by the exercise of due 
care on the part of defendant, or 
some one charged by it in that be- 
half.” Louisville, etc., R. Co. v. Haw- 
kins, 92 Ala. 241, 244, 9 S 271. 

39. Griffin v. Chicago, etc., R. Co., 
67 Mont. 386, 216 P 7 
aa Lakeland v. Beck, 285 Fed. 

41. Boyle v. Chicago, etc., R. Co., 
60 Mont. 453, 199 P 283; Martin v. 
Northern Pac. R. Co., 51 Mont. 3 
149 P 89; Phillips v.. Butte Jockey 
Club, etc., Assoc., 46 Mont. 338, 127 
P 1011, 42 LRANS 1076; McEnaney 
v. Butte, 43 Mont. 526, 117 P 893. 

42. Wilbert vy. Sheboygan, 121 Wis. 
518, 99 NW 330. 

43. See supra §§ 301-306. 

44. U. S.—Victor American Fuel 
ay v. Edison, 237 Fed. 999, 150 CCA 

Ala.—Lacy-Buek Tron Co. 
Holmes, 164 Ala, 96, 51 S 236. 

Ga.—Western, etc, R. Co. v. Smith, 
144 Ga. 737, 87 SE 1082. 

Ill.—Wabash R. Co. v. Bhymer, 214 
aE 579,' 73 NE 879 [rev 112 Ill. A. 

]. 

Ind.—W. B. Conkey Co, v. Larsen, 
173 Ind. 585, 91 NE 163, 29 LRANS 


116; Evansville v. Pifer, 51 Ind: "A, 
646, 100 NE 110. 

Ky.—See v. Leidecker, 142 Ky. 752, 
135 SW 284. 

Mass.—Ruddy v. George F. Blake 
Mfe. .Co., 205. Mass... 172; 91 NE 
310 


Mich. — Brockmiller v. Industrial 
Works, 148 Mich. 642, 112 NW 688; 
Clement v. Crosby, 148 Mich. 293, 111 
NW 745, 10 LRANS 588, 12 AnnCas 
265. 

Mo.—Kirkland v. Bixby, 282 Mo. 
462, 222 SW 462; Bonello v. Powell, 
(A) 223 SW 1075 

N. J.—Cetofonte v. Camden Coke 
COMATS ON Sid: vine be, roe olen 27 
LRANS 1058. 


N. D.—Kutchera v. Minneapolis, 


6ton WR. “Co:; “SONG De 69%) FEST IN 'W. 
140; Torgerson v. Minneapolis, etc, 
R. Co., 49 N. D. 1096, 194 NW ‘741. 


Okl.—Schoner y. Allen, 25 Okl, 22, 


[105 P 191. 


Tenn.—Whitelaw v. Memphis, etc., 
R.2Co;,.16 Lea 391, 1 Sw 3% 

Tex.—Tyrrell Rice Milling Co:) v. 
Baskin, (Civ. A.) 264 SW 1039. 

Vt.—McCarthy v. Northfield, 87 Vt. 
191, 88 A 734, 


W. Va.—Kinder y. Boomer Coal, 


R. Co., 168 Wis. 426, 170 NW 266. 

[a] Allegation held sufficient.—In 
an action against the manufacturer 
of an explosive and inflammable 
stove polish for injury to a pur- 
chaser, an allegation that it was the 
duty of the manufacturer to know 
the properties of the article manu- 
factured, and put upon the market 
by it, as a stove polish, and that it 
should not manufacture and sell dan- 
gerous and highly inflammable sub- 
stances of such a composition and 
character as to be liable to ignite, 
explode, or spontaneously burn, and 
should not deceitfully withhold in- 
formation of such danger from the 
public, is a sufficient allegation of 
defendant’s duty, although it does 
not allege that defendant’s product is 
all of that character. Clement v. 
Crosby, 148 Mich, 298, 111 NW 1745, 
10 LRANS 588, 12 AnnCas 265. 

[b] Allegation held insufficient.— 
In an action by a prospective pur- 
chaser, injured by the falling of -a 
porch on which he was invited, a pe- 
tition which fails to state the duty 
of the owner and his agent to warn 
the purchaser, except by inference, 
and apparently seeks to raise an 
issue of failure to repair, is defective. 
Bonello v. Powell, (Mo. A.) 223 SW 


1075. 
[c] Concealment.—In an action 
against a manufacturer of an ex- 


plosive and inflammable product, by 
which a purchaser was injured, an 
allegation. that defendant deceitfully 
and willfully concealed from the 
public the dangerous elements and 
properties of its product, and that 
plaintiff purchased it without warn- 
ing, from either the retailer or the 
manufacturer, sufficiently charges 
want of warning from the manufac- 
turer and amounts to a charge of 
fraudulently putting upon the mar- 
ket. Clement v. Crosby, 148 Mich. 
293, 111 NW 745, 10 LRANS 588, 12 
AnnCas 265. 

45. Rohmer v. Anderson, 189 Ill. 
A. 274; Cetofonte v. Camden Coke 
Cone IBN eT pL A662 Ob AO Seren 7 


LRANS 1058. And see cases supra 
note 44. 
46. Postal Tel. Cable Co. v. Hul- 


sey, 182 Ala. 444, 31 S 527; Cetfonte 
v. Camden Coke Co., 7RCNU ST, Mes 662, 
75 A 913, 27 LRANS 1058, 

file Fortin v. Manville, 128 Fed. 
42. 

48. Allegation of knowledge of 
danger or defect generally see supra 
§§ 638-640. 
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ger.?9 
tailing to warn has been held sufficient in this re- 


spect,°° and is not objectionable for failure to 
allege the particular warning required or the par- 
ticular danger to be apprehended, in absence of a 
special demurrer for uncertainty.®* 

[§ 642] (6) Duty Imposed by Statute or Ordi- 
nance—(a) By Statute. In accord with general 
rules,°2 where the duty, the violation of which is 
complained of as constituting negligence, is im- 
posed by a general or public statute, the declara- 
tion or complaint need not specifically plead the 
statute,®* particularly where the statute is merely 
declaratory of the common law.®* It is sufficient 
to allege facts which bring the case within the stat- 
ute, and disclose the duty which defendant owed 
to plaintiff,®> without stating that it was imposed 
by statute;5* and it has been held that an allega- 
tion setting out duties created by statute is not 
an allegation of facts but of a conclusion of law.°’ 
Where, however, the duty is imposed by a private 
statute, such parts of the statute as may be material 
must be pleaded,®* but it is sufficient if the sub- 
stance be stated.®® 


49. Tennessee Coal, etc., Co. v.| Ind. 512. 


Williamson, 164 Ala. 54, 51 S 144; 


NEGLIGENCE 


But a general allegation of negligence in | 


Mass.—Read_ vy. 


[$§ 641-643 


[§ 643] (b) By Ordinance. In accord with gen- 
eral rules,®°° where an injury occurs through the 
neglect of a party to comply with a city ordinance 
and the action is based on such violation, the 
ordinance or so much thereof as is relied upon as 
the basis of his cause of action must be pleaded,°*+ 
although the violation thereof is not claimed as 
negligence per se;°? and unless it is so pleaded it 
cannot be introduced in evidence for the purpose 
of showing such violation as negligence.*?. In 
pleading the ordinance it need not be set out in 
hee verba,** but that part of the ordinance relied 
on, or all the substantial parts thereof, should be 
set out,®> and it should be directly averred that 
the ordinance was in force at the time the injury 
occurred.°®® 

Action not based on ordinance. As a general 
rule, where the action is based upon negligence, 
alleged in general terms, and the violation of an 
ordinance is not relied on, except as a matter of 
evidence, it is not necessary that‘the ordinance be 
specially pleaded in order to be introduced in evi- 
dence as bearing on the question of negligence ;%* 
and it may be relied on as additional evidence of 


Wis.— O’Brien v. Fred Kroner 


Chelmsford, 16] Hardware Co., 175 Wis. 238, 185 NW 


W. B. Conkey Co. v. Larsen, 173 Ind. 
585, 91 NE 163, 29 LRANS 116; Chi- 
cago, etc., R. Co. v. Hendrix, 43 Ind. 
A. 411, 87 NE 663; Clement v. Crosby, 
148 Mich. 293, 111 NW 745,10 LRANS 
588, 12 AnnCas 265; Zimmerman v. 
Pryor, (Mo. A.) 190 SW 26. 

{a] Allegation held sufficient.—An 
allegation that defendant deceitfully 
and artfully withheld knowledge 
from the public of the dangerous 
character of the article by which the 
injury was caused is a_ sufficient 
charge of such knowledge.on de- 
fendant’s part. Clement v,. Crosby, 
148 Mich. 293, 111 NW 745, 10 LRANS 
588, 12 AnnCas 265.- 

50. Robinson Min. Co. v. Tolbert, 
132 Ala. 462, 31 S 519; Sloss-Sheffield 
Steel, etc., Co. v. Pilgrim, 14 Ala. A. 
346, 70 S 301. 4 

51. Forquer v. North, 42 Mont. 
272, 112 P 439. 

52. See Statutes [36 Cye 1236 et 
seq]. 

53. U. S.—Voelker v. Chicago, etc., 
R. Co., 116 Fed. 867 [rev on other 
grounds 129 Fed. 522, 65 CCA 226, .70 
LRA 264]. 

Ala.—Kansas -City, etc.,; R: Co; ‘v. 
Flippo, 138 Ala. 487, 35 S 457. 

Colo.—Adams Express Co. v. Al- 
dridge, 20 Colo. A. 74, 77 P 6. 


Conn. — Griswold v. Gallup, 22 
Conn. 208. 
Ind.—Logansport v. Wright, 25 
Ind. 512 


Ky.—Illinois Cent. R. Co. v. Mizell, 
100 Ky. 235, 38 SW 5, 18 KyL 738. 

Mass.—Cronan v. Woburn, 185 
Mass. 91, 70 NE 38; Read v. Chelms- 
ford, 16 Pick. 128. 

Mich.—Hayes v. West Bay City, 91 
Mich. 418, 51 NW_ 1067. 

Mo.—Nutter v. Chicago, ete., R. Co., 
22 Mo. A. 328. 

N. Y.—Brennan v. Lachat, 14 Daly 
197, 6 NYSt 278. 

Pa.—Erie v. Schwingle, 22 Pa, 384, 
60 AmD 87. 

W. Va.—Hysell v. Central City, 64 
W. Va. 138, 61 SE 43. 

Wis.—Horn v. Chicago, etc., R. Co., 
38 Wis. 463. 

54. East Tennessee, etc., R. Co. v. 
Pratt, 85 Tenn. 9, 1 SW 618. 

55. Ala.—Kansas City, ete., R. Co. 
v. Flippo, 138 Ala. 487, 35 S 457; 
Arndt v. Cullman, 132 Ala. 540, 31 S 
478, 90 AmSR 922; Montgomery v. 
Wright, 72 Ala. 411, 47 AmSR 422. 

Conn.—Griswold v. Gallup, 22 Conn, 


208. 
Ind.—Logansport v. Wright, 25 


eh 


Pick. 128. 
Mich.—Hayes v..West Bay City, 91 
Mich. 418, 51 NW 1067. 
Mo.—Stegmann y. Gerber, 146 Mo. 
A. 104, 123 SW 1041. 
Mont.—Gelley v. John R. Daily Co., 
56 Mont. 63, 181 P 326; Ball Ranch 
Co. v.. Hendrickson, 50 Mont. 220, 146 


P.-278; 
N. Y.—Brennan y. Lachat, 14 Daly 
197, 6 NYSt 278. 


re ae nee vy. Morgan, 23 Pa. Dist. 
515, 


56. Griswold v. Gallup, 22 Conn. 
208; Hayes v. West Bay City, 91 
Mich, 418, 51 NW 1067. And» see 


cases supra note 55. 

Necessity and sufficiency of allega- 
tions of duty generally see supra §§ 
630-632. 

57. McGuinness v. Allison Realty 
Co., 46 Misc. 8, 98 NYS 267 [aff 111 


App. Div. 926 mem, 97- NYS 1141 
mem]. 
58. Garlich v. Northern Pac. R 


Co., 131 Fed. 837, 67 CCA 237; Gosh- 


en, etc., Turnp. Co. v. Sears, 7 Conn. 
86; Horn v. Chicago, etc., R. Co., 38 
Wis. 463. 

59. Goshen, ete; Lurnp: “Co. sive 


Sears, 7 Conn. 86. 

60. See Municipal Corporations §§ 
926-932. 

61. U. S.—Garlich v. Northern 
Pac. R. Co,, 131 Fed.. 837, 67 CCA-237. 

Colo. — Griffith v. Denver 
Tramway Co., 14 Colo. A. 504, 61 P 46. 

Ill.—Illinois Cent. R. Co, v. Ash- 
line, 171 Ill. 318, 49 NE 521; Rockford 
ed R. Co. v. Matthews, 50 Ill. A. 
67. 

Ind.—Indianapolis Tract., ete., Co. 
v: Hensley, 186. Ind. 479, 115 NE 934, 
117 NE 854; Lake Erie, etc., R. Co. v. 
Mikesell, 23 Ind. A. 395, 55 NE 488. 

Me.—Jackson v, Castle, 82 Me. 579, 
0), Aeon: 

Mich.—Richter v. Harper, 95 Mich. 
221, 54 NW 768. 

Mo.—Bragg v. Metropolitan St. R. 
Co, 82) Mo. 831, 91. S$ 527; Bailey 
v. Kansas City, 189 Mo. 503, 87 SW 
1182; Hardwick v. Wabash R. Co., 
181 Mo. A, 156, 168 SW 328; Nutter 
v. Chicago, etc., R. Co., 22 Mo, A. 328. 

Oh.—Richards v. Stratton, 112 Oh. 
St. 476, 147 NE 6465. 

Okl.—Ponca City v. Reed, 115 Okl. 
166, 242 P.164. 

Tex.—Brush LElectric Light, etc., 
Co. v. Lefevre, 93 Tex, 604, 57 SW 
640, 77 AmSR 898, 49 LRA 771. 

Vt.—Prouty v: Pellett, 96 Vt. 53; 
BET Boia 


Cons. | 


205; Horn y. Chicago, etc., R. Co., 38 
Wis, 463. 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 


62. Richter v. Harper, 95 Mich. 
221, 54 NW 768. 
63. U. S.—Garlich v. Northern 


Pac. R. Co., 131 Fed. 837, 67 CCA 237. 
Mich.—Gardner v. Detroit St. R. 
Co., 99 Mich, 182, 58 NW 49; Richter 
v. Harper, 95 Mich. 221, 54 NW 768. 
Mo.—Nutter v. Chicago, etce., R. -Co., 
22 Mo. A. 328. 

Vt.—Prouty v. Pellett, 96 Vt, 53, 
TILT AS Tas 

Wis.—Horn v, Chicago, ete., R. Co., 
38 Wis. 463. 

64 See cases infra note 65. 

65. Ala.—Hood, ete., Furniture 
Co. v. Royal, 200 Ala. 607, 76 S 965; 
Southern R. Co. v. Prather, 119 Ala. 
588, 24 S 836, 72 AmSR 949. 

Ill.—Illinois Cent. R. Co. v. Ash- 
line, 171 Tl. 313, 49 NE 521. 

Ind.—Lake Erie, etc., R. Co. v. Han- 
cock, 15 Ind. A. 104, 43 NE 659. 

Mo.—Hirst vy. Ringen Real Est. Co., 
169 Mo. 194, 69 SW 368, 

Tex.—Brush Electric Light, etce., 
Co. v. Lefevre, 98 Tex. 604, 57 SW 
640, 77 AmSR 898, 49 LRA~-771. 

Sufficiency of pleading ordinance 
generally see Municipal Corporations 
§§ 928-931. 

66. Tarrance v. Chapman, 196 Ala. 
88, 71S 707; Southern R. Co. v. Jones, 
33 Ind. A, 333, 71 NE 275; Lake Brie, 
etce., R. Co. v. Mikesell, 23 Ind, A. 395, 
55 NE 488; Hazard Powder Co. v. 
Volger, 3 Wyo. 189, 18. P 636. 

{a] Construction of pleading.—In 
an action for damages for the burn- 
ing of plaintiff’s residence by defend- 
ant’s negligence in not repairing a 
defective chimney, a count, alleging 
violation of a city ordinance, but not 
alleging when defendant’s house was 
constructed, will be considered as al- 
leging construction prior to the pas- 
sage of the ordinance. Tarrance vy. 
Chapman, 196 Ala. 88, 71 S 707. 

67. Ala.—Louisville, etc., R. Co. v. 
Christian Moerlein Brewing Co., 150 
Ala, 390, 43 S 723. 

Cal.—Opitz v. Schenfck, 178 Cal. 
636, 174 P 40; Cragg v. Los Angeles 
Trust Co., 154 Cal. 668, 98 P 1063, 16 
AnnCas 1061; Scragg v. ‘Sallee, 24 
Cal. A. 133, 140 P 706. 

Colo.—Denver City Tramway Co. 
v. Martin, 44 Colo. 324, 98 P. 836; 
Griffith v. Denver Cons. Tramway 
Co., 14 Colo. A. 504, 61 P 46. 

Mo.—State v. Reynolds, 279 Mo, 


ec re | 
For- later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


x 643-644] 


negligence, although it is defectively pleaded.®* But 
according to some decisions, under a declaration 
charging negligence at common law, a city ordi- 
nance imposing the correlative duty is incompe- 
tent ;°® and it has been held that, where the original 
complaint is for common-law negligence, it is not 
an abuse of discretion for the trial court to refuse 
to allow an amendment, at the opening of trial, 
based on the violation of a municipal ordinanee,”° 


NEGLIGENCE 


or to exclude an ordinance, offered by plaintiff, 


493, 214 SW 369; Bragg v. Metropoli- 
tane St: Re. Co:,. 1:92)Mo. 331,91 (SW 
527; Bailey v. Kansas City, 189 Mo. 
503, 87 SW_1182; Robertson v. Wa- 
bash, ete., R. Co., 84 Mo, 119; Mul- 
derig v. St. Louis, ete., R. Co. 116 
Mo. A. 655, 94 SW 801; Nutter v. 
Chicago, etc., R. Co., 22 Mo. A. 328. 

N. Y.—Jacoby v. Browning, 105 
Misc. 312, 173 NYS 7. 

Okl.—Ponea City v. Reed, 115 Okl. 
166, 242 PB 164. ; 

Pa.—Weinschenk v. Philadelphia 
qaoree Made Bread Co., 258 Pa. 98, 101 
A 926. 

Ss. C.—Brasington y. South Bound 
R. Co., 62 S. C. 325, 40 SH 665, 89 
AmSR 905. 

Wash. — Jaquith v. Worden, 73 
Wash, 349, 1382 P 33, 48 LRANS 827. 

[a] Dlustration.—In an_ action 
against one constructing a building 
for negligent injury to the roof of an 
adjoining building, it is not necessary 
to plead an ordinance requiring one 
constructing ‘a tall building to pro- 
tect adjoining roofs, where the action 
is not one for violation of the ordi- 
nance merely, and such violation is 


- some evidence of negligence. Jacoby 
v. Browning, 105 Misc. 312, 173 
NYS 7. 

68. Opitz v. Schenck, 178 Cal. 636, 
174 P 40. : 
69. Dale v. Denver City Tramway 


Co., 173 Fed. 787, 97 CCA 511, 19 Ann 
Cas 1223; Robinson v. Denver City 
Tramway Co., 164 Fed. 174, 90 CCA 
160; Gardner v. Detroit St. R. Co., 99 
Mich. 182, 58 NW 49; Richter v. Har- 
per, 95 Mich. 221, 54 NW 768. 

70. Prouty v. Pellett, 96 Vt. 53, 
TAG As Boe) 

‘71, Fechley v. Springfield Tract. 
Co., 119 Mo. A. 358, 96 SW 421. 

See supra §§ 630-643. 

73. U. S.—U. S. v. George A,’ Ful- 
ler Co., 300 Fed. 206; Tatum v, Louis- 
ville, etc., R. Co., 253 Fed, 898, 901, 
165 CCA 378 [quot Cyc]; Gogol v. 
Baltimore, etc., R. Co., 226 Fed. 224; 
Whitten v. Nevada Power, etc., Co., 
132 Fed. 782; Foster v. Portland Gold 
Min. Co., 114 Fed. 613, 52 CCA 398. 

Ala.—American R. Express Co. vy. 
Reid, 216 Ala, 479, 113 S 507; Mc- 
Clusky v. Duncan, 216 Ala. 388, 113 
S 250; Southern Cotton Oil Co. Vv. 
Woods, 201 Ala. 553, 78 S 907; Ensley 
R. Co. v. Chewning, 93 Ala, 24,9 5S 
458: Alabama Great Southern R. Co. 
v. Moore, 19 Ala. A. 73, 95 S 207; 
Western R. Co. v. Madison, 16 Ala. A. 
588, 80 S 162; Stewart v. Smith, 16 
Ala, A. 461, 78 S 724; J. T. Camp 
Transfer Co. v. Davenport, 15 Ala. A. 
507, 74 S 156; Nashville, etc., R. Co. 
vy. Beard, 15 Ala. A. 468, 73 S 828. 

Cal.-—Manwell v. Durst, 178 Cal, 
752, 174 P 881, 1 ALR 669; Cary v. 
Los Angeles R. Co., 157 Cal. 599, 108 
Pp 682, 27 LRANS 764, 21 AnnCas 
1329; Schropshire v. Pickwick Stages, 
Northern Div., (A.) 258 P_1107. 

Colo.—Catlett v. Colorado, etc., R. 
Co., 56 Colo. 463, 139 P 14, 

Conn.—Valin v. Jewell, 88 Conn. 
151, 90 A 36, LRA1915B 324. 

Fla.—Co-operative Sanitary Baking 
Co. v. Shields, 71 Fla. 110, 70 S 934; 
Warfield v. Hepburn, 62 Fla. 409, 57S 
618; Woodbury v. Tampa Water 
Works Co., 57 Fla. 243, 49 S 556, 21 
BRANS 1034; German - American 
Lumber Co. v. Brock, 55 Fla, 577, 46 
Ss 740 


Ga.—Southern R. Co. v. Standard 
Growers’ Exch., 34 Ga. A. 534, 130 SE 
373; Southern R, Co. v. Flynt, 2 Ga, 


A. 162, 58 SE 374; Cedartown Cotton, 
ae Co, v. Miles, 2 Ga, A. 79, 58 SE 


Ill.— Miller v. S. S. Kresge Co., 306 
Ill. 104, 187 NE 385; Milauskis v. St. 
Louis Terminal R. Assoc., 286 Ill. 
547, 122 NE 78; New Staunton Coal 
Co. v. Fromm, 286 Ill. 254, 121 NE 
594 [Laff 211: Ill, :A. 3]; Hackett v. 
Chicago City R. Co,, 235 Tl). 116, 85 
NE 320; Greinke v. Chicago City R. 
Co., 234 Ill. 564, 85 NE 327; McAn- 
drews v. Chicago, etc,, R. Co., 222 Ill. 
232, 78 NE 603 [aff 124 Ill. A. 166]; 
East St. Louis Connecting R. Co. v. 
Wabash, ete:, R. Co., 123 Tilly 5945.15 
NE 45; Chicago, etc., R. Co. v. Haz- 
zard, 26 Ill. 373; Volluz v. East St. 
Louis Light, etc., Co., 210 Tll. A. 565; 
Seibert vy. Vandalia R. Co., 179 Ill. A. 
617; Hoxsey v. St. Louis, etc., R. Co., 
171 Ill. A. 109; Bachman v. Southern 
Coal, etc., Co., 165 Ill. A. 485; O’Don- 
nell v. Kavanaugh, 158 Ill. A. 599; 
William D. Gibson Co. v. Hoideczka, 
129 Ill. A. 325; Winheim v. Field, 107 
Ill, A. 145; Tubelowish v. Lathrop, 
104 Ill. A. 82; Western Wheel Works 
v. Stachnick, 102 Ill. A. 420; Chicago, 
etc., R. Co. v. Eselin, 86 Ill. A. 94. 

Ind.—Baltimore, ete. R. Co. v. 
Burtch, 192 Ind. 199, 134 NE 858; 
Wellington v. Reynolds, 177 Ind. 49, 
97 NE 155; Indianapolis Abattoir Co. 
v. Neidlinger, 174 Ind. 400, 92 NE 
169; Muncie Pulp Co. v. Davis, 162 
Ind. 558, 70 NE 875; Ft. Wayne v. 
De Witt, 47 Ind. 391; Pittsburgh, etc., 
R. Co. vy. Friend, 70 Ind. A. 366, 118 
NE 598; Tippecanoe L, & T. Co, v. 
Cleveland, etc., R. Co., 57, Ind. A. 644, 
104 NE 866, 106 NE 739; Pittsburgh, 
etc., R. Co. v. Foust, 53 Ind. A. 90, 99 
NE 493; Rossiter v. Lake Shore, etc., 
R. Co., 52 Ind. A. 88, 96 NE 956; 
Bartholomew v. Grimes, 51 Ind. A. 
614, 100 NE 12; LaFayette v. West, 
43 Ind. A. 325, 87 NE 550; Louisville, 
etc., Cons. R. Co. v. Hicks, 11 Ind, A. 
588, 37 NE 43, 39 NE 767; Thiele v. 
McManus, 3 Ind. A, 132, 28 NE 327. 

Kan.—Chicago, ete., R. Co. v. Ass- 
man, 72 Kan. 878, 83 P 1091. 

Ky.—Ayers v. Ward, 202 Ky. 837, 
261 SW 612; Lucas Land, etc., Co. v. 
Cook, 166 Ky. 584, 179 SW 582. 

Me.—Chickering v. Lincoln County 
Power Co,, 118 Me. 414, 108 A 460. 

Md.—Cecil Paper Co. v. Nesbitt, 
117 Md. 59, 83 A 254; Maenner v. 
Carroll, 46 Md. 193, 

Mass.—Kusick v. Thorndike, 224 
Mass. 4138, 112 NE 1025; Sweeny v. 
Old Colony, etc., R. Co., 10 Allen 368, 
87 AmD 644. ; 

Mich.—Torongo vv. Salliotte, 99 
Mich. 41, 57 NW 1042; Marquette, 
etc., R. Co. v. Marcott, 41 Mich. 433, 
2 NW 795; Flint, etc., R, Co. v. Stark, 
38 Mich. 714. 

Mo.—Kirkland v. Bixby, 282 Mo. 
462, 222 SW 462; Allen v. Quercus 
Lumber Co., 171 Mo, A, 492, 157 SW 
66 , 


1. 

Mont.—Griffin v. Chicago, etc., R. 
Co., 67 Mont. 386, 216 P 765; Bennetts 
v. Silver Bow Amusement Co., 65 
Mont. 340, 211 P 336; Stricklin v. 
Chicago, etc., R. Co., 59 Mont. 367, 
197 P 839; Fusselman v. Yellowstone 
Valley Land, etc., Co., 53 Mont. 254, 
163 P 478, AnnCasi1918B 420; Elling- 
house y. Ajax Livestock Co., 51 Mont. 
275, 152 P 481, LRA1916D 836. 

Nebr.—Langenfeld v. Union Pac. 
R. Co., 85 Nebr. 527, 123 NW 1086; 
Vansyoc v. Freewater Cemetery 
Assoc., 63 Nebr. 143, 88 NW 162. 

N. J.—Race v. Easton, etc., R. Co., 
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which he claims defendant had violated.™4 

[§ 644] f. Breach of Duty, or Negligence—(1) 
Necessity of Allegation. 
owing to plaintiff by defendant,” plaintiff, as an- 
other element of his cause of action, must allege 
in some manner the breach or negligent perform- 
ance of such duty, of which he complains,7? and 
a failure sufficiently to make such allegations ren- 
ders the complaint subject to a demurrer;’* but the 


Having set out the duty 


62 N. J. L. 536, 41 A 710; Breeze v. 
Trenton Horse R. Co., 52 N. J. L: 250, 
19 A 204, 

N. Y.—Robinson v, Ocean SS. Co., 
162 App. Div. 169, 147 NYS 3810; 
Hicks v. Serano, 74 Misc. 274, 133 
NYS 1102 [aff 149 App. Div. 926 mem, 
133. NYS 1126 mem]; Nellis. v. 
Brown-Leipe Gear Co., 128 NYS 756. 

N. C.—Chancey v. Norfolk, ete., R. 
Co., 174 .N. C. 351, 98 SH 834, LRA 
1918A 1070, AnnCasi1918H 580. 

N. D.—Hall v. Northern Pac. R. 
Co., 16 N. D. 60, 111 NW 609, 14 Ann 
Cas 960, 

Oh.—O’Day v. Shouvlin, 104 Oh. 
519, 136 NE 289, 25 ALR 980. 

Okl.—Lisle vy. Anderson, 61 Okl. 68, 
159 P 278, LRAI917A 128. 

Or.—Martini v. Oregon-Washington 
R., ete.,, Co., 73 Or. 283, 144 P 104; 
Kennedy v. Hawkins, 54 Or. 164, 102 
P 733, 25 LRANS 606. 

Pa.—Charnogursky v. Price-Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. 

R. I.—Kelly v. Davis, 185 A 602; 
Pomroy v. Granger, 18 R. I. 624, 29 
A 690; Parker v. Providence, etc., SS. 
Co., 17 R. I. 376, 22 A 284, 28 A 102, 
33 AmSR 869, 14 LRA 414; Cox v. 
Bp gence Gas Coy, 17 Re 119938214 


S. C.—Geddings y. Atlantic Coast 
Line R. Co., 91S. C. 477, 75 SEH 284. 

Tex:—Bleich_ v. Emmett, (Civ. A.) 
295 SW 223; Poteet v. Blossom Oil, 
ees Co., 53 Tex. Civ. A. 187, 115 SW 

Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854. 

Va.—Tidewater Stevedore Co., Inc. 
v. Lindsay, 136 Va. 88, 116 SE 377; 
Hortenstine v, Virginia-Carolina R. 
Co., 102 Va. 914, 47 SE 996. 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 
SE_278; Ironton Lumber Co. v. Guy- 
andotte Timber Co., 68 W. Va. 358, 
69 SE $15; Snyder v. Wheeling .Elec-: 
trical Co., 43 W. Va. 661, 28 SE 733, 
64 AmSR 922, 39 LRA 499, 

Wis. — Tolleman Vv. Sheboygan 
Light, etc, Co. 148 Wis. 197, 134 
NW 406. 

Ont.—Wright v. Mitchell, 17 Ont 
WN 290. 

[a] Mere delegation of duty with- 
out an averment of a breach thereof 
is insufficient. Hackett v. Chicago 
City R. Co., 285 Ill. 116, 85 NE 320. 

[b] Customer, injured after fall 
into elevator shaft, cannot recover 
without allegation of negligence in 
directing him to go there. Bleich v. 
Emmett, (Tex. Civ. A.) 295 SW 223. 

74  Ala.— Burnett v. Alabama 
Power Co., 199 Ala. 337, 74 S 459. 

Ga.—Southern R. Co. y. Flynt, 2 
Ga. A. 162, 58 SE 374, 

Ky.—See v. Leidecker, 142 Ky. 752, 
135 SW 284, 

NS) 


Mich. — Torongo. v. 
Mich. 41, 57 NW 1042. 

N. Y.—Lawless v. August, 125 App, 
Div. 708, 110 NYS 86; Hamburger v. 
Cornell Univ., 99 Misc. 564, 166 NYS 
46 [rev on other grounds 184 App. 
Div. 403, 172 NYS 5 (aff 226 N. Y. 625 
mem, 123 NE 868 mem) ]. 

Oh.—O’Day v. Shouvlin, 104 Oh. St. 
519, 186 NE 289, 25 ALR 980. 

Ont.—Jacques v. Nicholl, 25 U. C. 
Q. B. 402. 


Salliotte, 


And see cases supra note 73. 

[a] TDlustration—A complaint in 
an action for injuries to a pedestrian 
on a street, struck while in front of 
a house, by a window blind thereof 
falling down on her, which alleges 
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defect may be waived by answering over,"® and may 


be cured by a verdict.7® 


[§ 645] (2) Sufficiency of Allegation’’—(a) In 
There is no hard and fast rule,’® and no 
special form of words is required, for pleading 
But in pleading negligence it is nec- 
essary to plead facts and not conelusions,®*° and it 
must appear from the pleading in what respects de- 
fendant was negligent;$! and as all negligence is 


General. 


negligence.”® 


that defendant was the owner of the 
house, that he permitted the prem- 
ises to become and remain out of 
repair and in a dangerous condition, 
and that the blind was weak and un- 
fastened, and not secured, and that 
defendant knew the same to be in a 
dangerous condition, or should have 
known thereof, fails to state a cause 
of action as against a demurrer, in 
that it fails to allege that the blind 
fell by negligence of defendant in 
failing to have it safely fastened to 
the building. Lawless v. August, 125 
App. Div. 708, 110 NYS 86. 

Demurrer to: 

Failure to plead particular elements 

generally see supra § 629, 
General allegation of negligence see 

infra §§ 649, 650. 

75. Bottig v. Polsky, 101 Or. 530, 
201 P 188. 

76. Bottig v. Polsky, supra. 

77. Sufficiency as against de- 
murrer, motion, or application for bill 
of particulars see infra §§ 649, 650. 

78. Tatum v. Louisville, ete., RR. 
Co., 253 Fed, 898, 901, 165 CCA 378 
[quot Cyc]. 

79. Morgan v. Yamada, 26 Hawaii 
17; Miller v. S. S. Kresge Co., 306 
Tll. 104, 137 NE 885. 

80. Home Ins. Co. v. Pittsburgh, 
etc, R. Co., 4 OhNPNS 373. 

Allegations held insufficient as con- 
clusions see infra § 648. 

81. South v. San Benito County, 
40 Cal. A. 13, 180 P 354; Marquette, 
etc., R. Co. v. Marcott, 41 Mich. 433, 
2 NW 795; Laforrest v. O'Driscoll, 26 
Ry T5477; 59 A 923; Laporte v. Cook, 
20 R. I. 261, 38 A 700;.Southern R. 
Co. v. Hansbrough, 105 Va. 527, 54 


SE 17. 

82. See supra §§ 2, 10-32. 

83. Southern Cotton Oil Co. v. 
Woods, 201 Ala. 553, 78 S 907; Ten- 
nessee Coal, etc., Co. v. Smith, 171 
Ala. 251, 55'S 170; Nashville, etc., R. 
Co. v. ‘Beard; 15 Ala, A. 468, 73 S 
828; Culbreath v. M. Kutz Co., (Ga. 
A.) 140 SE 419; Patton-Worsham 
Drug Co. vy. Drennon, 104 Tex, 62, 133 
SW 871. 

[a] Allegations held insufficient 
(1) to charge negligence in not econ- 
structing window sash for foreign 
use by window cleaner. Culbreath v. 
M. Kutz Co.,, (Ga. A.) 140 SHE 419, 
(2) A petition, alleging that defend- 
ant’s servant drove a team decorated 
with cloths on which there were vari- 
ous letters in bright colors, intended 
to advertise defendant's products, 
which the agent in charge of the 
team was selling, so that plaintiff’s 
horse was frightened by the cloths 
and threw out plaintiff's wife and 
injured her, without any allegation 
that the team so decorated was cal- 
culated to frighten horses of ordi- 
nary gentleness driven by persons on 
the streets, and that in the exercise 
of ordinary care such danger should 
have been apprehended by defend- 
ant’s agent, and alsa failing to allege 
any of the attending circumstances, 
did not sufficiently charge actionable 
negligence. Patton-Worsham Drug 
an v. Drennon, 104 Tex. 62, 133 Sw 

84. U. S.—Kaemmerling v. Ath- 
letic. Min., ,.etec., Co. 20°F. (2d). 574; 
Whitten v. Nevada Power, etc., Co., 
132 Fed. 782. 

Ala.—J. T. Camp Transfer Co, v. 
Davenport, 15 Ala, A, 507, 74 S 156. 

Cal.—Scuth v. San Benito County, 


NEGLIGENCE 


[§§ 644-645, 


not actionable,®? in order to show a cause of action 


the declaration or complaint must affirmatively show 


actionable.®* 


40 Cal. A. 18, 180 P 354. . 
Colo.—Catlett v. Colorado, etc., R. 

Co., 56 Colo. 4638, 139° P 14; Denver, 

ete., ‘R.'Co,. Vv. Vitello, 21 Colo. Ao, 


V2 Pate: 
Conn.—Healey v. New Haven, 47 
24 Del. 


Conn. 

Del. —Campbell v. Walker, 
580, 76 A 475; Riedel v. Wilmington 
City R. Col, 31 Del. 572, 64 A 257; 
King v. Wilmington, etc., R. Co., 17 
Del. 452, 41 A 975. 

Fla.—Atlantic Coast Line R. Co. 
v. Hamlett, 81 Fla. 872, 89 S 337; 
Coombs v. Rice, 64 Fla. 202, 59 S 958; 
Warfield v. Hepburn, 62 Fla. 409, 57 


S 618. 
Ga.—Harris v, Southern RR. Go5..129 
Ga, 388). 58 °-SE © sia, Stewart v. 


Greene, 124 Ga. 975,538 SE 450; Cedar- 
town Cotton, ete., Co, v. Miles, 2 Ga. 
A, 79, 58 SE 289. 

Ida.—Graham v. Cceur D'Alene, 
ete., Transp. Co., 27 Ida. 454, 149 P 
509; Osborn v, Carey, 24 Ida. 158, 132 
Pe oe7: 

Tll.—Ramsey v. Tuthill Bldg, Ma- 
terial Co., 295 Ill. 395, 129 NE 127, 
36 ALR 23, 

Ind.—Deller v. Hofferberth, 127 
Ind. 414, 26 NE 889; Holland v. 
Bartch, 120 Ind. 46, 22 NE 83, 16 
AmSR 207: Ohio, etc., Ri Co: ‘v. Selby, 
47 Ind. 471, 17 AmR’ 719; Baltimore, 
etc!) RECo;) V. Hill, 84 Ind A. 354, 148 
NE 489; Chicago, etce., R. Co. v. Col- 
lins, 82 Ind. A, 41, 142 NE 6384, 143 
NE 712; Tippecanoe L. & T. Co. v. 
Cleveland, ete., R. Co., 57 Ind. A. 644, 
104 NE 866, 106 NE 739; Green v. 
Eden, 24 Ind. A. 583, 56 NE 240. 

Ky.—Southern R. Co. v. Thurman, 
76 SW 499, 25 KyL 804. 

Me.—McGraw v. Great Northern 
Paper Co., 97 Me. 3438, 54 A 762. 

Md.—American Pav. ete., Co. vs: 
Davis, 127 Md. 477, 96 A 623; Phelps 
v. Howard County, 117 Md. 175, 82 A 
1058; Anne Arundel County v, Carr, 
bat Mid) ae i) Ae BGS eter “yr V.. 
a a ai Quarry Co., 97 Md. 696, 55 A 
366. 

Mich.—Denman v. Johnston, 85 
Mich. 387, 48 NW 565; Shadock v. 
Alpine Plank-Road Co., 79 Mich. 7, 44 
NW 158; Merkel v. Bennington, 68 
Mich. 133, 35 NW 846; Addison v. 
Lake Shore, ete., R. Co., 48 Mich. 155, 
12 NW 42, 

Mo.—Gurley v. Missouri Pac. R. 
Co., 98 Mo. 445, 6 SW 218; Condon 
v. Missouri Pac. R. Co., 78 Mo. 667; 
Palmer v. Missouri Pac. R. Co., 76 
Mo. 217; Rueter v. St. Louis Ter- 
minal R, Assoc., (A.) 261 SW 713; 
Heckfuss v. American Packing Co., 
(A.) 224 SW 99; Wills v. Cape Gi- 
Aaatee: Southwestern R. Co., 44 Mo. 


N. Y.—Peagnillo v. Mack Pav., etc., 
Co., 142 App. Div. 491, 127 NYS 72: 
Kinsella v. Riesenberg, 124 App. Div. 
322, 108 NYS 876; Causullo vy. Lenox 
Constr. Co., 106 -App. Div. 575, 94 
NYS 6389; Hicks v. Serano, 74 Misc. 
274, 1838 NYS 1102 [aff 149 App. Div. 
926 mem, 133 NYS 1126 mem]; Schle- 
singer v. New Jersey Cent. R. Co., 74 
Mise. 91, 131: NYS 723; Taite v. 
Boorum, etc., ‘Co., 87 Misc, 162, 74 
NYS 874; Nellis v. Brown-Leipe Gear 

128 NYS 756. 

. C—Gillis v.. Norfolk Transit 
Corp., 193. INU "Oy 346,187 SH. Ws. 
Conley v. Richmond, ete., R.-Coy, 109 
N. C. 692, 14 SE 303. 

Oh.—St. -Mary’s Gas Co. vy. Brod- 
beck, 114 Oh. St. 428, 151 NE 328. 


that the negligence relied upon for a recovery is 
The act done or omitted which con- 
stitutes the negligence complained of must be stated 
with a reasonable degree of particularity and cer- 
tainty8* in order that defendant may be apprised 
of what he will be called upon to defend against,*° 
what is a reasonable degree of certainty depending 


Or.—Bottig v. Polsky, 101 Or. 530, 
201 P 188; Martini v. Oregon- Wash- 
ington R., etc., Co., 73 Or, 283, 144 P 
104; Kennedy y. Hawkins, 54 Or, 164, 
102 P 733, 25 LRANS 606. 

Pa.—Charnogursky v. Price-Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. 

R. I.—Dawiski v. Natick Mills, 32 
R. I. 1, 78 A -263; Lee .v. Reliance 
Mills Co., DAEs As $22, 43 A 536. 

S. C—Geddings v. Atlantic Coast 
Line R. Co., 91 S. C. 477, 75 SH 284. 

Tex._—Patton-Worsham Drug Co. v. 
Drennon, 104 Tex. 62, 133 SW 871; 
Missouri Pac. R. Co. v. Hennessey, 13 
Tex. 155, 12 SW 608; Rosenthal Dry 
Goods Co. v. Hillebrandt, (Civ. A.) 
299 SW 665; Garrow v. Allen, (Civ. 
A.) 260 SW 887. 

Vt.—Devino v. Central Vt. R. Co., 
63. Vt. 98,°20 A953. 

Va.—Tucker Sanatorium v. Cohen, 
129 Va. 576, 106 SE 355, 22 ALR 315; 
Chesapeake, ete., R. Co: v. Melton, 
110 Va. 728, 67 SE 346; Chesapeake, 
ete, Ro Cosy. .Hunter, "109 Va. 341, 
64 SE 44; Virginia Cedar Works v. 
Dalea, 109 Va. 333, 64 SE 41; Lynch- 
burg Tract., etc., Co. v. Guill, 107 Va, 
86, 57 SE 644. 

W. Va.—Dittiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 
SE 278; Snyder v. Wheeling Blee- 
trical Co., 43 W. Va. 661, 28 SE 733, 
64 AmSR 922, 39 LRA 499. 

Wis.—Tolleman v. Sheboygan Light, 
ete., Co., 148 Wis. 197, 134 NW 406. 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 

Eng.—Gautret v. Egerton, L. R. 2 
Cates ioN i 

“Tt is always necessary in pleading 
negligence to allege that some act 


was negligently done, or that some- ‘ 


thing that ought to have been done 
was omitted.”” Kennedy v. Hawkins, 
54 Or. 164, 168, 102 P 733, 25 LRANS 
606. 

[a] “Otherwise, no  traversable 
issue is tendered, and the court can- 
not determine, as a matter of law, 
whether the declaration states a caSe 
of actionable negligence, and... 
defendant is not advised of the case 
he is called upon to defend.” Chesa- 
peake, etc., R. Co. v. Hunter, 109 Va. 
341, 64 SE 44 [quot Chesapeake, etc., 
R. Co. v. Melton, 110 Va. 728, 732, 67 
SE 346]. 

{b] Definite theory.—‘‘Before in- 
stituting an action founded upon neg- 
ligence, it is the duty of counsel in 
every instance, except where negli- 
gence is presumed, to work out a 
definite theory of the negligence to 
be charged and then to state that 
theory accurately and clearly in the 
complaint. ... A disregard of that 
duty usually results in extended con- 
troversy and prolonged litigation 
which its observance would pane 
avoided.” Chicago, etc., R. Co. 
Collins, 142 NE 634, 
637, To same effect 
J. T. Camp Transfer Co, v. Daven- 
port) 15> Adar Av 50%, te, > AL ee 

[c] When the suit is in trespass, 
especially when the charge is negli- 
gence arising out of alleged facts of 
omission, the grounds of complaint 
must be stated concisely and dis- 


tinctly, so that the issues may be 
formed by a simple plea of “not 
guilty.’ Charnogursky y. Price-Pan- 
coast Coal Co.,-249 Pa. 1, 94 A 451. 
85. Ky.—Scholl v. Margulis, 215 
Ky. 62, 284 SW 421. 
Md.—American Pavy., etc., 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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upon the circumstances and nature of the particu- 
lar case;** and such negligent act must be set out 
The act or omission relied 
on as negligence must be alleged either in direct 
and positive terms,®> or by setting out facts from 
which the fact of negligence can fairly and legally 
be inferred;*® it is not sufficient that they appear 
by way of recital,°® or by unnecessary inference.®* 
Ultimate facts only, however, need be pleaded ;° 
it is not necessary to allege in detail all the evi- 
dential facts of negligence;®* nor is it necessary 
to assert a single hypothesis of wrongful action or 
omitted duty, and then exclude every other.®* 


in traversable form.®* 


Davis, 127 Md. 477, 96 A 623; Anne 
Arundel County v. Carr, 111 Md. 141, 
73 A 668. 

Mo.—Foster v. Missouri Pac. R. 
Co., 115 Mo. 165, 21 SW 916; Dieter v. 
Zbaren, 81 Mo. A. 612; Benjamin v. 
Taylor, 66 Mo. A. 808; Wills v. Cape 
Girardeau Southwestern R. Co., 44 
Mo. A. 51; Rueter v. St. Louis Ter- 
minal R. Assoc., (A.) 261 SW 713. 


Tex.—Garrow v. Allen, (Civ. A.) 
260 SW 887, 889. 
Va.—Chesapeake, etc., R. Co. v. 


Hunter, 109 Va. 341, 64 SE 44; New- 
port News, étc., R., etc., Co. v. Nicol- 
opoolos, 109 Va. 165, 63 SH 443. 

Wis.—Tolleman v. Sheboygan Light, 
etc., Co., 148 Wis. 197, 134 NW 406. 

And see cases supra note 84. 

“Such fact, though generally stated, 
must be so alleged as would give no- 
tice to defendant of the character of 
the proof that would be offered to 
Support the case pleaded.” Garrow 
vy. Allen, supra. 

[a] “Defendant ... is entitled to 
know what specific act or acts of 
negligence the plaintiff seeks to 
charge+him with, so that he may pre- 
pare his defense. . . . This rule mani- 
festly operates to promote justice 
and fair play.’”’ Tolleman y. Sheboy- 
gan Light, etc., Co., 148 Wis. 197, 202, 
134 NW 406. 

[b] “Whether an action based 
upon negligence be in case or tres- 
pass, the same reason exists why the 
acts of negligence relied on as a 
basis of recovery should be stated 
in the one case as in the other. The 
object of a declaration is to apprise 
the adverse party of the ground of 
complaint.” Newport News, etc., R. 
Co. v. Nicolopoolos, 109 Va. 165, 168, 
63 SE 443 [quot Chesapeake, etc., R. 
Co. v. Hunter, 109 Va. 341, 344, 64 SE 


44] 

Kaemmerling v. Athletic Min., 
etce., Co., 2 F. (2d) 574; Baltimore, 
ete., R..Co. v. Hill, 84 Ind. A. 354, 148 
NE 489. 

87. Winifred v. Rutland R. Co., 71 
Vt. 48, 42 A 980. 

ae Cal.—Oles v. Kahn, (A.) 253 
P 15 

Ind.—Pittsburgh, ete. R. Co. v. 
Schepman, 171 Ind. 71, 84 NE 988 
[rev (A:) 82 NE 998]; Chicago, etc., 
R. Co. v. Webb, 64 Ind, A. 673, 113 
NE 748; Jourdan v. Lagrange, 55 Ind. 
A, 502, 104 NE 104; Cobe v. Malloy, 
44 Ind. A. 8, 88 NE 620; Baltimore, 
etc., R. Co. v. Abegglen, 41 Ind. A. 
603, 84 NE 566. 

Mo.—Bailey v. St. Louis-San Fran- 
cisco R. Co., (A.) 296 SW 477. 

R. I.—Cox v. Providence Gas Co., 
DISRAM, £99 e217 A 344, 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 

And see cases infra note 89. 

[a] Particular ground of negli- 
gence relied on should be directly 


alleged. Bailey v. St. Louis-San 
rede R. Co., (Mo. A.) 296 SW 


Characterization of acts or omis- 
iat as negligent generally see infra 
: g9. U. S.—McDonald y. Toledo, 63 
Fed. 60. 

Ala.—Huntsville v. Ewing, 116 Ala. 
576, 22 S 984. 
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injury.°® 


Ariz.—Globe v. Moreno, 23 Ariz. 
124, 202 P 230, 27 ALR 965. 
Cal.—Coffey v. Berkeley, 170 Cal. 


2158;-149° P°559. 

Colo.—Oliver v. Denver, 13 Colo, A. 
345, 57 P 729." 

Fla. —Gonzales v. Pensacola, 6 
Fla. 241, 61 S 503, AnnCas1915C 1290. 


Ga.—Blakeley v. Funderburk, 33 
Ga, AL D119. 12 be SE 60:2: 

Ill.—Chicago v. Selz, 202 Ill. 545, 
67 NE 386 [aff 104 Ill. A. 376] 

Ind.—Pittsburgh, ete., R. Co 
Schepman, 171 Ind. 71, 84 NE “988 


[rev (A.) 82 NE 998]; Alexandria v. 
Liebler, 162 Ind. 438, 70 NE 512; Chi- 
cago, etc., R. Co. v. Webb, 64 Ind. A. 
673, 113 NE 748; Jourdan v. La- 
grange, 55 Ind. A. 502, 104 NE 104; 
pore v. Malloy, 44 Ind. A. 8, 88 NE 
620. ; 
Iowa.— Mapes _ v. 


Cherokee, 199 

Iowa 544, 202 NW 258. 
Kan.—Hllsworth v. Jarvis, 92 Kan. 
895, 141 P 1135; Lawrence vy. Littell, 
9 Kan. A. 130, 58 P 495. 
La.—Dotson v, Louisiana Cent. 
Lumber Co., 144 La. 78, 80 S 205; 
Hills v. New Orleans, 139 La. 537, 
71 S 797; Lykiardopoulo vy. New Or- 
leans, ete., Light, etce., Co., 127 La. 
309, 58 S 575, AnnCas1912A 976. 
Me.—Chickering y. Lincoln County 
Power Co., 118 Me. 414, 108 A 460. 
Md.—Salisbury v. Camden Sewer 
Co., 141 Md. 254, 118 A 662. 
Mich.—Storrs v. oe Rapids, 110 

58 


Mich. 483, 68 NW 

Minn.—O’Brien vy. St. Paul, 25 
Minn. 331, 33 AmR 470. 
Miss.—Stainback v. Meridian, 79 


Miss. 447, 28 S 947, 30 S 607. 
Mo.—Vogelgesang v. St. 
139 Mo. 127, 40 SW 653. 
Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P 253; Townsend vy. 
Butte, 41 Mont. 410, 109 P 969. 
Nebr.—Aurora v. Cox, 43 Nebr. 727, 
62 NW 66. 

N. J.—Miller v. Pathe Freres, 81 
N. J. L. 341, 79 A 1062; Race v. Has- 


Louis, 


tei ete.) Ri) -Col, 62° Ne de ke 066, aa cA 


N. Y.—Pagnillo v. Mack Pav., etc., 
Co., 142 App. Div. 491, 127 NYS 72; 
Brennan v. New York, 117 App. Div. 
849, 103 NYS 266. 
N. C.—Eller v. Greensboro, 190 N. 
Gents, 31302 S851. 
Oh.—-Chase v. Cleveland, 44 Oh. St. 
505, 9 NE 225, 58 AmR 843 
Pa. ~Charnogursky Vv. Price- Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. 
R. I.—Cox v. Providence Gas Cox 
ET Ri Ts 299) 21) A844, 
Ss. D.—O’ Rourke v. Sioux Falls, 4 
S. D. 47, 54 NW 1044, 46 AmSR 760, 
19 LRA 789 (as to lights in street). 
Tex.—Austin vy. Schlegel, (Commn. 
A.) 257 SW 238. ‘ 
Utah.—Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 
827. 
Va.—Lynchburg Tract., etc., Co. v. 
Guill, 107 Va. 86, 57 SE 644; Norfolk, 
ete., R, Co. v. Stegall, 105 Va. 538, 54 
SE 19; McCoull v. Manchester, 4 SE 
48. 


W. Va.—Johnson v. Huntington, 82 

W. ae 458, 95 SE 1044. 
Wis.—Koepke v. Milwaukee, 112 

Wis. 475, 88 NW 238. 

[a] “The general rule of law is 
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For example, in an action for injuries caused by 
the dangerous or defective condition of defendant’s 
premises, due to the premises being unguarded,°*® 
the complaint should allege that the premises were 
not properly guarded at the time of the injury®® and 
should allege the character of the defect, whether 
latent or patent, 97 although it is not necessary to 
allege the length of time the dangerous condition 
existed,®® except to show that it existed before the 
If the circumstances were such that there 
was a duty on the part of defendant to warn plain- 
tiff of the danger or defect,! the complaint must 
allege a negligent failure to perform that duty.” 


that a plaintiff who claims damages 
must allege and prove the facts nec- 
essary to establish the negligence of 
defendant, upon which he predicates 
his demand.” Dotson y. Louisiana 
walccoane Lumber Co., 144 La. 78, 83, 80 


$0. Baltimore, etc., R. Co. v. Abeg- 
, 41 Ind. A. 603, 84 NE 566. 

Baltimore, etc., R. Co, v. Abeg- 
supra. 

Whitten v. Nevada Power, etc..,. 
Co., 1382 Fed, 782; Graham v. Cceur 
D’ Alene, etc., Transp. Co., 27 Ida. 454,. 
149 P 509; Beatty v. McCutcheon, 200 
App. Div. 869, 193 NYS 60. 

[a] Ultimate facts relied on 
should be stated in as direct and 
specific a manner as the circum- 
stances of the case will permit. 


Whitten v. Nevada Power, etc., Co., 
132 Fed. 782. 

93. See infra § 652. 

94. Jaeger v. City R. Co., 72 W. 


Wa. 807, 78 SH 59. 

95. Allegation of duty as to dan- 
gerous or defective premises in gen- 
eral see supra §§ 634-636. 

Duty and negligence as to guard- 
ing cone one places see supra §§ 

0p 2916: 

96. Davis v. Dunlap, 209 Ala, 252, 
96 S 141; Cotter v. Lindgren, 106 Cal. 
602, 39 P 950, 46 AmSR 255; Cowan 
v. Muskegon R. Co., 84 Mich. 583, 48 
NW 166. 

[a] Allegation held sufficient.—A 
complaint by the owner of an auto- 
mobile damaged by falling over a de- 
clivity in a street where it termi- 
nated adjacent to a railroad right of 
way, averring negligence on the part 
of the railroad in maintaining the 
dangerous conditions without bar- 
riers or signals and that as a proxi- 
mate consequence of such negligence 
plaintiff’s automobile was caused to 
fall without the chauffeur’s fault. 
Davis v. Dunlap, 209 Ala. 252, 96 S 


141. 

97. Smith v. Buttner, 90 Cal. 95, 
Pai (pds) 

In action against municipality see. 
Municipal Corporations § 1996. 

98. Cour d'Alene Lumber Co. vy. 
Thompson, 215 Fed. 8, 131 CCA 316, 
LRA1915A 7381; Cummings v. C. W. 
Noble Co., 148 Wis. 175, 126 NW 664. 
Compare supra § 640. 

[a] Ilustration.—In a complaint 
in an action to recover for the death 
of a child who was drowned by fall- 
ing into a well or pool on defendant’s 
premises, which had been used in 
connection with a sawmill, and had 
been left unguarded when the: mill 
was removed, it is not necessary to 
allege specifically between what dates, 
the mill was operated, or the length 
of time the dangerous condition had 
existed. Cceur d’Alene Lumber Co, v. 
Thompson, 215 Fed. 8, 131 CCA 316, 
LRAI1915A 731. 

99. Cummings v. C. W. Noble Co.,. 
143 Wis. 175, 126 NW 664 

is Alleging duty of warning of 
danger see supra § 641. 

Notice or warning of danger or de- 
fect see supra §§ 301-308. 

2. Ala.—Southern Cotton Oil Co. 
v. Woods, 201 Ala. 558, 78 § 907. 

Cal.—Shanley v. American Olive 
Co., 185 Cal. 552, 197 P 798; Manwell . 
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[§ 646] (b) Use of ‘‘Negligence’’ or Equivalent 
The term ‘‘negligence’’ for the purpose of 
pleading is a fact to be pleaded—an ultimate fact, 
which qualifies an act otherwise not wrongful;* 
and it is customary and the better practice to char- 
acterize as negligence the act or omission relied 
upon as being negligently done or omitted.* — 
direct averment, however, that the act or omission 
was negligent is not necessary where facts are al- 


Term. 


Vv... Durst; 178 Cal, 752, 174 P,881,\1 
ALR 669. ; 

Ga.—Milledgeville Oil Mills y. Wil- 
kinson, 134 Ga. 840, 68 SE 733; Cul- 
breath v. M. Kutz Co., (A.) 140 SE 
419 


Ill.—Kavanaugh v. Morgan, 145 Ill. 


A. 26. 

Ind.—Madden v. Wilcox, 174 Ind. 
657, 91 NE 933. 

Mass.—Ruddy v. George F. Blake 
MES. Oo. 205. Mass. $172; 0° 915-NE 
310. 

Mich.—Johnson v. Desmond Chem- 
ical Co., 152 Mich. 84, 115 NW 
1043. 

Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P 253; Forquer v. 


Slater Brick Co., 837 Mont. 426, 97 P 


843. 
Oh.—Herancourt Brewing Co. Vv. 


Frank, 11 Oh. Cir. Ct: N. S. 505, 31 
OGheCireCt, 277%. 
Pa.—Walsky v. H. C. Frick Coke 


Co., 262 Pa. 4, 104 A 798. 


Tex.—Magnolia Petroleum Co. Vv.’ 


Ray, (Civ. A.) 187 SW 1085. 

Vt.—McCarthy v. Northfield, 87 Vt. 
191, 88 A 734. 

W. Va.—Kinder v. Boomer Coal, 
etc., Co., 82 W. Va. 32, 95 SE 580. 

[a] Allegation held sufficient.—A 
complaint alleging that a storekeeper 
‘negligently’ permitted oil on the 
floors to remain without warning, 
and that the floor was “slippery and 
dangerous,” charges negligence. Rob- 
inson v. . W. Woolworth Co., 
(Mont.) 261 P 253. 

[b] Allegation held insufficient.— 
In an action against the owner of 
premises by a railway switchman, 
crushed between a building and a 
gravel car which he was climbing, a 
complaint, showing that the danger 
from the proximity of the building 
to the track was apparent to ordi- 
nary observation, except under un- 
usual conditions, with no averment 
as to the existence of such condi- 
tions, was insufficient to charge neg- 
ligence in failing to give warning. 
Shanley v. American Olive Co., 185 
Cal. 652, 197 PB. 793. 

3. Reed v. L. Hammel Dry Goods 
Co., 215 Ala. 494, 111 S 237; Stephen- 
son v. Southern Pac. Co., 102 Cal. 1438, 
34 P 618, 36 P 407; Fisher v. Western 
Fuse, etc., Co., 12 Cal. A. 739, 108 P 
659; Adams Express Co. v. Aldridge, 
20 Colo. A. 74, 77 P 6; Cederson vy. 
Oregon R., etc., Co., 38 Or. 348, 350, 
62. P 637, 63 P) 763. 

“Tt has been quite generally held 
that the question of negligence in a 
particular case is one of mingled law 
and fact, and that, in denoting or 
styling an act as careless or negli- 
gent, we signify, according to com- 
mon understanding, not simply a con- 
clusion of law, but state as well an 
ultimate fact, inferable from certain 
other facts not stated.’ Cederson v. 
Oregon R., etc., Co., supra, 

[a] The term “negligently,” as 
used in an allegation that defendant, 
a storekeeper, negligently placed, al- 
lowed, or suffered a weighing ma- 
chine to protrude into the aisle or 
Space in the store provided for cus- 
tomers, imports a breach of duty in 
maintaining the obstruction in that 
manner, which a man of reasonable 
and prudent care would recognize as 
unsafe or dangerous to persons in the 
rightful use of the passway. Reed v. 
L. Hammel Dry Goods Co., 215 Ala. 
494, 111 S 287. 


NEGLIGENCE 


A 


“Negligence” defined generally see 
supra § 1. 

4. Chicago, etc., R. Co. v. Mitchell, 
(Ind. A.) 110 NE 78; Pittsburgh, etc., 
R. Co. v. Reed, 44 Ind. A. 635, 88 NE 
1080; Blue v. Briggs, 12 Ind. A. 105, 
39 NE 885; St. Louis, etc., R. Co. v. 
Snaveley, 47 Kan. 637, $3 Pp 615; 
Keeton v. St. Louis, etc., R. Co., 116 
Mo. A. 281, 92 SW 512; Furman v. 
ASC. Tuxbury, Lands .ete., 1Ca:~ 12, 
S.. C....71,..99. SE 111; Anderson:.v. 
Western Union Tel. TWo., 85 S. C. 252, 
67 SH 232, 477. And see cases infra 
note 26. 

5. Ala,—-American R, Express Co, 
v. Reid, 216 Ala. 479, 113 S 507. 

Cal.—Perkins v. Blauth, 163 Cal, 
782, 127 P 50; Quinn v. HBlectric 
Laundry Co., 155 Cal. 500, 101 P 794, 
17 AnnCas 1100; White v. Covell, 66 
Cal. A. 732, 227 P 196; South v. San 
Benito County, 40 Cal. A. 13, 180 P 
354; Cooley v. Brunswig Drug Co., 30 
Cal. A. 58, 157 P 13; Herrick v. Oak- 
land Motor Co., 29 Cal. A. 414, 155 P 
1006; McGehee v. Schiffman, 4 Cal. A. 
50, 87 P 290, 

Colo.—Catlett v. Colorado, etc., R. 
Co., 566; Colo. 463, 139, P14. 

Ill.— Miller v. S. S. Kresge Co., 306 
Ill. 104, 1837 NE 385; Nall v. Taylor, 
247 Ill. 580, 93 NE 359; Illinois Steel 
Co. v. Ostrowski, 194 Ill. 376, 62 NE 
822; Taylor v, Felsing, 164 Ill. -331, 
45 NE 161; Jensen y. Hast St. Louis 
R. Co., 202 Ill, A. 583; Winheim v. 
Field, 107 Ill. A. 145; Taylor 'v. Fel- 
sing, 63 Ill. A. 624 [aff 164 Ill. 331, 
45 NE 161]. 

Ind.—Knox County v. Montgomery, 
109 Ind. 69, 9 NE 590; Pennsylvania 
Co. v. Marion, 104 Ind. 239, 3 NE 874; 
Evansville, etce., R. Co, v. Scott, 67 
Ind. A. 121, 114 NE 649; Chicago, éte., 
R. Co. v. Mitchell, (A.) 110 NE 78; 
Pittsburgh, ete., R. Co. v. Reed, 44 
Ind. A. 635, 88 NE 1080; Cobe v, Mal- 
loy, 44 Ind. A. 8, 88 NE 620; Cincin- 
nati, etc., R. Co. v. Worthington, 30 
Ind. A. 663, 65 NE 557, 66 NE 478, 96 
AmSR 355; Blue v. Briggs, 12 Ind. 
A, 105, 39 NE 885. 

Kan.— Hughes v. Hudson-Brace 
Motor Co., 111 Kan. 397, 207 P 795. 

Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460. 

Mich.—Brooks v. Taylor, 65 Mich. 
208, 31 NW. 8387. 

Mo.—Dyer v. Pacific R. Co., 34 Mo. 
127; Quick v. Hannibal, etc, R. Co., 
31 Mo. 399; Kelton v. St, Louis, etce., 
R.; Co., 116 Mo, A. 281, 92 SW 512. 

Nebr.—Geneva v. Burnett, 65 Nebr. 
464, 91 NW _ 275, 101 AmSR 628, 58 
LRA 287; Chicago, ete, R: Co. v. 
Young, 58 Nebr. 678, 79 NW 556. 

Oh.—Halterman v. Hansard, 4 Oh, 
A. 268, 22 Oh. Cir. Ct. N. S. 443; Mc- 
Millen v. Akron, 29 QO. C, A. 271; Lake 
Shore Electric R. v. Hobart, 13 Oh. 


Cir. Ct. N. S. 592, 32 Oh, Cir. Ct. 
Pa.—Williams v. Keefe, 30 Pa. 
Dist. 546: 


Ss. C.—Furman v, A. C. Tuxbury 
Land, ete; Co. 1L2 Si Orvis pSh 
111; Linder v. Seaboard Air Line R. 
Co., 109 S.C. 488, 96 SH 191. 

Tex.—Clark v. Dyer, 81 Tex. 339, 
16 SW 1061; San Antonio St. R. Co. 
v. Cailloutte, 79 Tex. 341, 15 SW 390; 
Patton-Worsham Drug Co. v. Dren- 
non, (Civ. A.) 128 SW 705 [rev on 
oa grounds 104 Tex. 62, 133 SW 

Utah.—Metcalf v. Mellen, 57 Utah 
44, 192 P 676. 
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leged from which the law will raise a duty, and 
which show an omission of that duty and a result- 
ing injury,’ or, as has been held, where the facts 
alleged warrant an inference of negligence;® or of 
themselves constitute a cause of action, whether 
done negligently or intentionally ;’ or necessarily ex- 
clude any hypothesis other than that of negligence ;® 
or where the complaint alleges the violation of a 
statute or ordinance, which violation constitutes 


Wash.—Ahlman v, Wilson, 102 
Wash. 677, 174 P 970; Britz v. Houle- 
han, 77 Wash. 506, 137 P 1035. 

[a] Reason for rule.—‘‘The law 
requires the plaintiff to state the 
facts constituting his cause of action, 
and demand the relief which he sup- 
poses himself entitled to.... It 
does not require him to characterize 
the facts stated, or to give his cause 
of action a name. The Court does 
that, and gives him the appropriate 
relief, not exceeding his demand. 
Hence, if the facts stated show a 
negligent invasion of his right, he is 
not required to say that his right 
was negligently invaded. . .. Though 
he may characterize the acts com- 
plained of as negligent ... and it is 
the usual practice to do so, his char- 
acterization of them is of little con- 
sequence since their quality must be 
determined by the Court, or by the 
jury, under proper instructions from 
the Court.” Furman vy.’ A. C.. Tux- 
bury “Land, etc:,-Co:, 112:S..Caitljwvu, 
99, SE..111. 

[b] Failure to use the word 
“negligence” or a derivative thereof 
does not prevent the statement of a 
cause of action for negligent injury, 
where the acts complained of are 
alleged to have been illegal and in 
violation of defendants’ obligations 
especially where the petition is not 
attacked by motion or demurrer. 
Hughes v. Hudson-Brace Motor Co., 
111 Kan. 397, 207 P 795. 

[c] Pleader may directly allege 
facts showing a legal duty and its 
breach, followed by such facts as 
will certainly inform the court that 
the act done or omitted was com- 
mitted or omitted in the absence of 
due care. Cobe v. Malloy, 44 Ind. A. 
8, 88 NE 620. 

[ad] Allegations held snufficient.— 
(1) In the operation of a machine in- 
sufficiently provided with guards. 
Quinn v. BHBlectric Laundry Co., 155 
Cal. 500, 101 P 794, 17 AnnCas 1100. 
(2) In an action for injury to land 
due to the manner of removing tim- 
ber, although the words ‘careless 
and negligent” were not used. Ahl- 
man v. Wilson, 102 Wash. 677, 174 P 
970. (8) That defendant cut a canal 
through the natural bank of a river 
and after cutting it failed to take 
proper precautions to prevent the 
waters of the river from flooding 
plaintiff’s land to his injury. Perkins 
v. Blauth, 163 Cal, 782, 127 P 50. (4) 
A complaint alleging that defendant 
had plaintiff, a twelve-year-old boy, 
lead horses while sitting in an auto- 
mobile, when he knew it was dan- 
gerous for plaintiff to lead horses, 
and that they were likely to pull 
back, is sufficient to support a verdict 
and judgment, although there was no 
averment that defendant was ‘“negli- 
gent.” White v. Covell, 66 Cal. <A. 
732, 227 P 196. 

6 Cooley v. Brunswig Drug Co., 
30 Cal. A. 58, 157 P 13; St. Louis, ete., 
R. Co. v. Snaveley, 47 Kan. 637, 28 
P 615; Linder v. Seaboard Air Line 
R., 109 S. C. ‘488, 96 SE 191. 

7 Silveria v. Iverson, 125 Cal. 
266, 57 P 996; Simons vy. Pacific Gas, 
etc.;, Co, .64/Cals A...% 4,220 P4265. 

8. Silveria v. Iverson, 125 Cal. 
266, 57 P 996; Oles v. Kahn, (Cal. A.) 
253 P 158; Simons v. Pacific Gas, etc., 
Co., 64 Cal, A. 74, 220 P 425; South v. 
SansBentte County, 40 Cal. A, 13, 180 


» For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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negligence per se.° 


Facts essential to rule. 


gent.1® 
course of improper and negligent 


be separately characterized as negligent.1” 


9. See infra § 664. 

10. Scheiber v. United Tel. Co., 153 
Ind. 609, 55 NE 742; Weis v. Madison, 
7, Ind. 241, 246, 39 AmR 135; Balti- 
more, etc., R. Co. v. Kleespies, "39 Ind. 
pA 151, 76 NE 1015, 78 NE 252. 

“The question of negligence or no 
negligence is to be determined from 
the facts pleaded, and the presence 
or absence of general epithets adds 
no real force to the facts. stated. 
If the facts stated are sufficient to 
show negligence, the absence of epi- 
thets does not impair their force; if 
they are not sufficient, no mere épi- 
thets can supply the want. ” Weiss 
v. Madison, supra. 

‘ it. Baltimore, etc., R. Co. v.. Krea- 
ger, 61 Oh. St. 312, 56 NE 203; Mc- 
Millen v. Akron, DOWION EC) SAN 27 GL 
Lake Shore Electric R. Co. v. Hobart, 
fs .On Cir, “Cl. IN. S.7 p92, 32, Oh, Cir 
Ct. 154. 

Demurrer to general allegation of 
negligence see infra §§ 649, 650. 

12. Keeton v. St. Louis, etc. R. 
Co., 116 Mo..A. 281, 92 SW 512. 

13. Simons v. Pacific Gas, etc., Co., 
64 Cal. A. 74, 220 P 425; Consumers’ 
Electric Light, etc., R. Co. v. Pryor, 
44 Fla. 354, 32 S 797. And see cases 
supra note 5. 

14. Consumers’ Electric Light, 
etc., Co. v. Pryor, supra; Beatty v. 
McCutcheon, 200 App. Div. 869, 193 
NYS 60. And see cases supra note 
5 : 


1. ‘Silveira v. Iverson, 125° Cal. 
266, 57 P 996; Oles v. Kahn, (Cal. 
AD) 2008 Pb 158; ‘Simons v. Pacific Gas, 
etc., Co., 64 Cal. A. 74, 220 P 425; 
South v. San Benito County, 40 Cal. 
A. 18, 180 P 334. 

16. Sloss-Sheffield Steel, etc., Co. 
v. Bibb, 164 Ala. 62, 51S 345: Rawson 
v. Kansas City El. R. Cod.j 129 Mo. A. 
613, 107 SW 1101; Robinson v, Ocean 
SS. Co., 162 App. Div. 169, 147 NYS 
310. 

[a] TDiustration.—The mere aver- 
ment that the cars upon which plain- 


tiff was when injured were allowed to 


descend into the mine at a high speed 
greater than was necessary or proper, 
and by reason of such excessive and 
dangerous speed plaintiff was caused 
to fall or be thrown therefrom, was 
not a sufficient allegation of negli- 
gence without an additional aver- 
ment that the “said cars were’ negli- 
gently ‘caused or allowed,’ ete. 
Bisse Sheffield Steel, etc., Co. v. Bibb, 
164 Ala. 62, 51S 345. 

17. Hill v. Fair. Haven, etc, R. 
Co., 75 Conn. 177, 52 A 725; Evansville 
St, R. Co. v. Meadows, 13 Ind. A. 156, 
41 NE 398. 

18. Highland Ave., etc., R. Co. v. 
Sampson, 112 Ala. 425, 20 S 566; 
Fisher y. Western Fuse, etc., res 12 


The pleading will be tested by 
the facts alleged, regardless of whether the acts are 
alleged to have been ‘‘negligently’’ done;?° and a 
demurrer does not lie to such a pleading on the 
ground that the negligence is not alleged in terms;1! 
and if required, the pleading may be amended by 
interlining the word ‘‘negligent.’’!? 

Where the acts or omis- 
sions relied on are not alleged to have been negli- 
gently done, it must appear by direct averment 
that they were negligent per se;1% or negligence 
must appear from a statement of such facts as 
certainly raise a presumption that the injury was 
the result of defendant’s negligence.'* 
ingly it is necessary directly to aver that the act 
or omission causing the injury was done negli- 
gently, where the facts stated do not constitute 
a cause of action unless such act or omission was ~ 
done negligently,1® or where the act of defendant 
as averred was not inherently unlawful or negli- 
But it is not required that each act, in a 


NEGLIGENCE 


dundant.?° 


aa. In General. 


Accord- | applies.?% 


conduct, should 


Cal. A. 739,108 P 659. 

[a] Dlustration.—A complaint for 
injuries caused by the explosion of a 
powder magazine, which alleges that 
the explosion was the result of the 
reckless and heedless act of defend- 
ant’s servant in igniting the powder, 
alleges negligence. Fisher v. West- 


ern use, ‘ete. Cor, 12 Cal. uA, a93 
108 P 659. 
[b] “Recklessly” as qualifying de- 


fendant’s act, means no more than 
“negligently.” Highland Ave., etc., 
Bae: v. Sampson, 112 Ala. 425, 20S 


19. Curtis v. Mauger, 186 Ind. 118, 
114 NE 408; Wellington i Reynolds, 
ie ind: 49. 97 NE 155; Senhenn v. 
Evansville, "140 Ind. 675, 40 NE 69; 
Pittsburgh,vete., "R- Co) ov... Nichols, 
78 Ind. A. 361, 130 NE 546; Windram 
Mfg. Co. v. Boston Blacking Col 2eo 
Mass. 123, 131 NE 454, 17 ALR 669; 
McPheeters v. Hannibal, ete, Re Cos 
45 Mo. 22; Anderson vy, ‘Western 
Union» Tel. 'Co., 8b SUsC. 252, 6% Sh 
232, 477. 

[a] There are no words more ap- 
propriate for this purpose than the 
words “negligently” and “carelessly.” 
Anderson v. Western Union Tel. Co., 
85S. "Cs °2525) 67° SH 232)'477; 

20. Anderson v. Western Union 
Tel. Co supra. 

21. Ala.—Western R. Co. v. Mays, 
197 Ala. 367, 72 S 641; Bugg v. Mit- 
chell, 20 Ala. A, 555, 103 S 713. 

Cal.—Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30; Manwell v. Durst, 178 
Cal. 752,174 P 881, 1 ALR 669; Sharp- 
less’ v. Pantages, 178 Cal. 122, 172 
P 384; Ingalls v. Monte Cristo Oil, 
te. "Con 176. Cale 1289167) Pusyt: 
Hughes v. Warman Steel Casting Co., 
174 Cal. 556, 163 P 885; Stephenson vy. 
Southern Pac. Co., 102 Cal. 143, 34 P 
618, 36 P 407; Carnahan v. Motor 
Transit Co., 65 Cal. A. 402, 224 P1438; 
Hamilton vy. San Francisco, etc., R. 
Co., 48 Cal. A. 761; 192 P 323: Todd 
v. Orcutt, 42 Cal. A. 687, 183 P 963. 

Colo.—Drake v. Slessor, 65 Colo. 
292, 176 P 801; McGonigle v. Kane, 
20 Colo, 292, 38 P 367. 

Ga. —Hudgins v. Coca Cola Bottling 
Co., 122 Ga. 695, 50 SE 974, 

Ind.—Cobe v. Malloy, 44 Ind. A, 8, 
88: NE 620; Lake Shore, etc., R. Co. 
v. Kurtz, 10 Ind. A. 60, 35 NE 201, 
37 NE 303. 

Ky.—Scholl v. Margulis, 215 Ky. 
62, 284 SW 421; Schmidt v. Newport, 
184 Ky. 342, 212 SW 118; Hall v. 
Mengel Box Co., 160 Ky. 586, 169 SW 
985; Lexington R. Co. v. Britton, 130 
Ky. 676, 114 SW 295; Edwards v. 
Chesapeake, etc., R. Co., 108 SW 303, 
$82 KyL 1240; Louisville, etc., R. Co. 
v. Case, 9 Bush 728. 

Mo.—McDonald vy. Metropolitan St. 


Use of particular terms. 
characterize the act done as ‘‘ 
less,’? as these words imply negligence,!® or to 
charge that the act which caused the injury was 
done or omitted ‘‘negligently and carelessly,’’!® and 
the use of such words is not irrelevant or re- 
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It may be sufficient to 
reckless’? and ‘‘heed- 


[§ 647](c) General Allegation of Negligence— 
It is often stated that.as a general 
rule-neghgence may be alleged in general terms,?! 
especially where the facts are such that plaintiff 
cannot be expected to be informed of the cause of 
the injury,?* and the doctrine of res ipsa loquitur 
Such a general allegation, however, to be 
sufficient must be considered in connection with 
the other allegations of fact in the declaration or 
complaint, and, as so considered, the real meaning 
of the general allegation rule is that, where the 
declaration or complaint alleges the existence of a 
duty owing from defendant to plaintiff,?* and speci- 
fies the act or omission upon which the negligence 
complained of is predicated, with a reasonable de- 
gree of certainty,”® it is sufficient to aver it in gen- 


R. Co., 219 Mo. 468, 118 SW 78, 16 
AnnCas 810. 

Nebr.—Omaha, etc., R. Co. v. Crow, 
PRN eR ie 747, 74 NW 1066, 69 AmSR 
74 

N. Y.—Pagnillo v. Mack Pav., etc., 
Co., 142 App. Div. 491,°127 NYS 72. 

S. D.—Walker v. McCaull, RSs al SE 
512, 88 NW _ 578. 

W. Va.—Starks v. Baltimore, etc., 
FR GOS Ao (tics Wins Midian Sa ee OE eOloiy 
Snyder v. Wheeling Electrical Co., 
43 W. Va. 661, 28 SH 733, 64 AmSR 
922, 39 LRA 499. 

And see cases infra note 25. 

[a] “It would be... better prac- 
tice if the. plaintiff in his petition 
were required to set out at least in a 
general way, the grounds of negli- 
gence complained of. ... But [this] 
system of pleading in this class of 
cases has been followed so long and 
is so well understood by the pro- 
fession that it would create much 
confusion as well as injustice and 
delay to ake any radical changes 
Mette! all vy. Mengel Box Co., 160 
Ky. 586, 587, 169 SW 985. 

22. See infra § 654. 


23. See infra § 651. 
24. See supra §§ 630-643. 
25. Ala.—Tennessee Coal, ete., Co. 


v. Smith, 171; Ala. ..251,.55 S170. 

Ark,—Chiles v. Ft. Smith Commn. 
ey 139 Ark. 489, 216 SW 11, 8 ALR 

3. 

Cal.—Cary v. Los Angeles R. Co., 
157 Cal. 599, 108 P 682, 27 LRANS 
764, 21 AnnCas 1329; Stephenson vy. 
Southern Pac. Cos 102 Gal. 143,~ 34: 
P 618, 86 P 407; Lang v. Lilley, 
etc., Co., 20 Cal. A. 264, 128 P 1031. 

Ga.—Fuller v. Inman, 10 Ga. A. 
680, 74 SE 287. 

Ill.— Chicago, ete, R. Co. v. Har- 
wood, 90 Ill. 425. 

Ind.—Lake Erie, ete., R. Co. v. Me- 
Fall, 165 Ind. 574, 76 NE 400; Hawley 
v. Williams, 90 Ind. 160; Cincinnati, 
etc.,, Ray.Cor Vv. Chester... 67 Inds’ 2975 
Jeffersonville, ete., R. Co. v. Dunlap, 
29 Ind. 426; Lake Hrie, ete. R. Co. 
v. Bray, 42 Ind, A, 48, 84 NE 1004; 
Pennsylvania Co. v. Fertig, 34 Ind. 
A. 459,.70 NE 834; Green vy. Eden, 
24 Ind. A. 583, 56 NE 240; Coal Bluff 
Min. Co. v. Watts, 6 Ind. A. 347, 33 
NE 662. 

Miss.—Horton v. Lincoln County, 
116 Miss. 813, 77 S 796. 

Mo.—Rueter v. St. Louis Terminal 


R. Assoc., (A.) 261 SW: 718;, Wyler 
a aaeedersainene 150 Mo. A. 474, 131 SW 
155. 


N. Y.—Pagnillo v. Mack Pav., ete., 
Co., 142 App. Div. 491, 127 NYS 72; 
Taite v.! Boorum, etc., Co., 37 Misc. 
162, 74 NYS 874; Smith y. Parker, 
153 NYS 910. 
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eral terms that the act or omission complained of | was negligent,?¢ 


Oh.—New York, etc., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130. 

Or.—Cederson vy. Oregon, etc. R. 
Contes" Ore 343) 62 P 637; 63) P7763. 

R. I.—Laporte v. Cook, .20 R. I. 
261, 38 A 700. 

*’ §. C.—Madden v. Port Royal, ete. 
RK COom a inSe! Consol, Le Hays ae 
AmSR 855. 

Tex.—Missouri Pac. R. Co. v. Hen- 
nessey, 75 Tex. 155, 12°SW 608; Gar- 
row v. Allen, (Civ. A) 260 SW 887. 

Va.—Clark v. Lang, 124 Va. 544, 
98 SE 673; Chesapeake, etc. R. Co. 
v. Melton, 110 Va. 728, 67 SE 346; 
Chesapeake, etc., R. Co. v. Hunter, 
109 Va. 341, 64 SE 44; Clinchfield 
Coal Co. v. Wheeler, 108 Va. 448, 62 
SE 269; Lynchburg Tract. ete, Co. 
v. Guill, 107 Va. 86, 57 SE 644. 

Wash.—Collett v. Northern Pac. R. 
Co., 23 Wash. 600, 63 P 225. 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 
SE 278. F 

Wis.—Hanson v. Anderson, 90 Wis. 
195, 62 NW 1055. 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 

[a] “In other words, you may Say 
that the defendant negligently did 
or did not do so and so, without de- 
tail as to the mere negligence, but 
you must state the acts that are the 
pasis of liability.”” Snyder v. Wheel- 
ing Electrical Co. 43 W. Va. 661, 663, 
28 SE 733, 39 LRA 499 [quot Dio- 
tiollavi v. United Pocahontas Coal 
Co., 98. W. Va. 116, 120, 128 SE 278]. 

{b] It is mecessary directly and 
plainiy to allege facts showing a 
legal duty owing by the alleged 
wrongdoer to the party injured, and 
the violation of that duty is the act 
which may be characterized as neg- 
ligently done or negligently omitted. 
Lake Erie, etc. -R. Co. vy. Bray, 42 
Ind. A. 48, 84 NE 1004. 

[c] Allegations held sufficient.— 
(1) That defendant negligently drove 
his horses at great speed along a 
highway and came up behind plain- 
tiff’s vehicle and negligently ran into 
it. Hanson v. Anderson, 90 Wis. 195, 
62 NW 1055. (2) A complaint which 
clearly sets forth that defendant or 
his servant or employee was care- 
less in the management and control 
of a carriage and horse indicates 
the wrongful act that was committed 
by defendant or his servant. Smith 
v. Parker, 153 NYS 910. 

Allegation of acts or omissions 
generally see supra § 645 
U. S.—Geneva Mill Co. v. An- 
BR. (2d) 924; “Deal: 'v.. U.S, 
(2d) 3; Tatum v. Louisville, 
etc., R. Co., 258 Fed. 898, 901, 165 
CCA 878 [quot Cyc]. 

Ala.—American R. Express Co. v. 
Reid, 216 “Ala. 479, 118. SS) 507; “Reed 
v. L. Hammel Dry Goods Co, 215 
Ala. 494, 111 S 237; Cook v. Sheffield 
Co., 206 Ala. 625, 91 S 473; Doullut 
v. Hoffman, 204 Ala. 33, 86 S 73; 
Burnett v. Alabama Power Co., 199 
Ala. 387, 74 S 459; Louisville,’ etc., 
R. Co. v. Kelly, 198 Ala. 648, 73 S 
953; Birmingham R., etc., Co. v. Wil- 
cox, 181 Ala; 612," 61S 908; Sloss- 
Sheffield Steel, etc., Co. v. Weir, 179 
Ala. 227, 60 S 851; Birmingham R. 
ete., Co. v. Barrett, 179 Ala. 274, 60S 
262; Louisville, ete., R. Co. v. Church, 
155 Ala. 329, 46 S 457, 130 AmSR 
29; Southern R. Co. v. Burgess, 143 
Ala. 364, 42 S 35; Kansas City, etc., 
R. Co. v. Flippo, 1388 Ala. 487, 35 S 
457; Birmingham R., etc, Co. v. 
Baker, 132 Ala. 507, 31 S 618; Louis- 
ville, etce., R. Co. v. Anchors, 114 Ala. 
492, 22 S 279, 62 AmSR 116; Jones 
Vv. Darden, 90" Alasno%2," 1 Se 92335 
Mobile, ete., R. Co. v. Crenshaw, 65 
Ala. 566; Gliddon v. McKinstry, 25 
Ala. 246; Buggy v. Mitchell, 20 Ala. 
A. 655, 103 S .713; Birmingham’ v. 
Kircus, 19 Ala. A. 614, 99 S 780; 
Alabama Great Southern R. Co. V. 
Moore, 19 Ala. A. 738, 95 S 207. 


? 


Cal.—Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30; Dunn v. Dufficy, 194 
Cal. 383, 228 P 1029; Manwell v. 
Durst).17'8' Cal. 752, 174 P $81,.1 ALR 
669; Sharpless v. Pantages, 178 Cal. 
122, 172 P 384; Bergen y. Tulare 


‘County Power Co., 173 Cal. 709, 161 P 


269; Rathbun v. White, 157 Cal. 248, 
107 P 309; Cunningham v. Los An- 
geles R. Co., 115 Cal. 561, 47 P 452; 
House v. Meyer, 100 Cal. 592, 35 P 
308; Smith v. Buttner, 90 Cal. 95, 
27 P 29; Latky v. Wolfe, (A.) 259 P 
470; Teitke v. Forrest, 64 Cal. A. 364, 
221 P 681; Smith v. Associated Oil 
Co.; 53 Cal.’ A. 142, 199 P' 879; Wiley 
v;. Cole; 52):Cal, A. x61%7, DOO me, 5505 
Baye) vi) Cox, (45 1Cali) A: 696, hao & 
623; Foley v. Northern California 
Power Go., 14 Cal. A. 401, 112 P 467; 
Fisher v. Western Fuse, etc, Co., 
£2~ Cal. “A. 739; 7108" B69. 

Colo.—Denver Cons, Electric Co. v. 
Lawrence, 31 Colo. 301, 73 P 39; Mc- 
Gonigle v. Kane, 20 Colo. 292, 38 P 
367; Denver, etc., R. Co. v. Vitello, 
21 Colo.. A. 51,.121 P 112; Adams Ex- 
press Co. v. Aldridge, 20 Colo, A. 74, 
YE 22 

Conn.—Hill v. Fair Haven, etc., R. 
Co., 75 Conn. 177, 52 A 725; Bunnell 
v. Berlin Iron Bridge Co., 66 Conn. 
24, 33 A 533. 

D. C.—Jacquette v. Capital Tract. 
Co., 34 App. 41, 25 LRANS 407. 

Fla.—Triay v. Seals, 109 S 427; 
Florida Motor Transp. Co. v. Hill- 
man, 87 Fla. 512, 101 S31; Atlantic 
Coast Line R. Co. v. Hamlett, 81 Fla. 


872,89 S 3837; Seaboard Air Line 
Re Co. -V.. Good, 79) Mla 589,484) Ss 
733; Tampa Electric Co. v. Bour- 


quardez, 72 Fla. 161, 72 S 668; Ault- 
man v. Atlantic Coast Line R. Co., 
71 Fla. 276, 71 S 283; Florida Hast 
Coast R. Co. v. Knowles, 68 Fla. 400, 
67 S 122; Coombs v. Rice, 64 Fla. 
202, 59 S 958; Warfield v. Hepburn, 
62 Fla. 409, 57 S 618; Seaboard Air 
Line R. Co. v. Rentz, 60 Fla. 429, 
54 S 13; Atlantic Coast Line R. Co. 
v.. Beazley, ‘54. Bla. 311, ‘45 S$ “76: 
Jacksonville Electric Co. v. Schmet- 
zer, 538 Fla. 370, 48 S 85; Louisville, 
etc., R. Co, v. Jones, 45 Fla. 407, 34 
S 246; Consumers’ Electric Light, 
arpa Co. v. Pryor, 44 Fla. 354, 32 
Ga.—Brown Store Co. v. Chattahoo- 
chee Lumber Co., 121 Ga. 809, 49 SH 
839. 
Ida.—Younie v. Blackfoot Light, 
ete., “Co.,' 15) :Tdal< 56," 967 Pos.) Keine 
v. Oregon Short-Line R. Co., 6 Ida. 
306, 55 P-665, 59 LRA 209. 
Ill.—Salmon v. Libby, 219 Ill. 421, 
76 NE 573 [rev 114 Ill. A. 258]; Him- 
rod, Coal Ca: wv... Clank <b9fe Tle bia. 
64 NE 282; Chicago City R. Co. v. 
Jennings, 157 Ill. 274, 41 NE 629 
[aff 57 Ill. A. 376]; Beeson vy. Van- 
dahlia. Cove 161 sles 267. 
Ind.—Pittsburgh, ete, R. Co v. 
Arnott, 189 Ind. 350, 126 NE 13; 
Curtis v. Mauger, 186 Ind. 118, 114 
NE 408; Senhenn yv. Evansville, 140 
Ind. 675, 40 NE 69;° Louisville, etce., 
R. Co. v. Berkey, 186 Ind. 181, 35 NH 
3: Pittsburgh, etc., R.:Co. v. Adams, 
105 Ind. 151, 5 NE 187; Boyce v. Fitz- 
patrick, 80 Ind. 526; Duffy v. Howard, 
W% Ind. 182; Pittsburgh, étc., R. «Co 
v. Nelson, 51 Ind. 150; St. Louis, 
etc.,. R.. Co. v. Mathias, 50 Ind. 65; 
Ohio, ete., R. Co. v. Selby, 47 Ind. 
471, LU AmR yTL9 47 Ut. Waymer iv. 
DeWitt, 47 Ind. 391; Indianapolis, 
etc., R. Co. v. Keely, 23 Ind. 1338; Tip- 
pecanoe L. & T. Co. v. Cleveland, etc., 
R. Co., 57 Ind. A. 644, 104 NE 866, 
106 NE 739; Pittsburgh, etc., R. Co. 
v. German Ins. Co., 44 Ind. A. 268, 
87 NE 995; Apperson v. Lazro, 44 
Ind. A. 186, 87 NE 97, 88 NE 99; 
Island Coal Co. v. Clemmitt, 19 Ind. 
A. 21, 49 NE 38; Louisville, etce., 
Cons; Ro. Co-y vo icks ailing. a As 
588, 37 NE 438, 39 NE 767; Lake 
Shore, ‘ete.,’ R.v Co. ve Kurtz); 20, Ind: 
A. 60; 35) NE) 201,::37% NEY 303; Coal 
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without stating the details or par- 


Bluff Min. Co. v. Watts, 6 Ind. A, 
347, 33 NE 662; Medsker v. Pogue, 
1 Ind: A. 197, 27 NE 432. 

Iowa.—Hanen v. lLenander, 178 
Iowa 569, 160 NW 18; Scott v. Hogan, 
72 Iowa 614, 34 NW 444. 

Kan.—Gibson v. Midland Valley R. 
Co. ALI Kan: 673 605,3208 Peale. felt 
Cyc}. 

Ky.—Scholl v. Margulis, 215 Ky. 
62, 284 SW 421; Sage v. Creech Coal 
Co., 194 Ky. 415, 240 SW 42; Wood- 
row v. High Splint Coal Co., 194 Ky. 
30, 238 SW 184; Schmidt v. Newport, 
184 Ky. 342, 212 SW 113; McQuary v. 
Louisville, etc., R. Co., 128 SW 329; 
Fuller v. Illinois Cent. R. Co., 138 
Ky. 42, 127 SW 501; Pittsburg, etc., 
R. Co. v. Schaub, 136 Ky. 652, 124 SW 
885, 186 AmSR 273; Murray v. Chesa- 
peake, ete., oR. Co: 2189 Tye 37 oO amlales 
SW 821; Lowe v. Miller, 104 SW 
257, 31 KyL 829; Nashville, ete., R. 
Co. v. Higgins, 92 SW 549, 29 Kyl 
89; Connell vy. Chesapeake, ete. R. Co., 
58 SW 374, 22 KyL 501; Louisville, 
ete. RR. Cor ov. Wolfe, \80paKoye-s 82: 
Vea oe v. Drake, 2 Metc. 146, 74 AmD 

La.—Carmanty v. Mexican Gulf R. 
€o., > Ia. Ann, -7033 

Me.—Hebert v. Portland R. Co., 
103 Me. 315, 69 A 266, 125 AmSR 
297, 18 AnnCas 886. 

Md.—Salisbury v. Camden Sewer 
Co., 141 Md. 254, 118 A-662. . 

Mass.—Dolan v. Alley, 153 Mass. 
380, 26 NE 989; Ware v. Gay, 11 
Pick. 106. 

Minn.—Bjelos v. Clevéland Cliffs 
Iron Co., 109 Minn. 320, 123 NW 922; 
Rogers, v. Truesdale, 57 Minn. 126; 
58 NW 688; Rolseth v. Smith, 38 
Minn. 14, 35 NW 565, 8 AmSR 637; 
Clark v. Chicago, ete. R. Co. 28 
Minn. 69, 9 NW 75. 

Mo.—Mehan v. St. Louis, 217 Mo. 
35, 116 SW 514; Rinard v. Omaha, 
etc. R. Co., 164 Mo. 270, 64 SW 
124; Crane y. Missouri Pac. R. Co., 
87 Mo. 588; Mack v. St. Louis, ete. 
R.. Co., 77 Mo... 232; Schneider’ vy; 
Missouri Pac. R. Co., 75 Mo. 295; 
Neier v. Missouri Pac. R. Co., 1 SW 
387; Kenyon v. St. Joseph R., ete., Co., 
(A.) 298 SW 246; Kuether v. Kansas 
City Light, ete:, Co,’ (A.) 276.Sw 
105; Alley v. Wall, (A.) 272 SW 999; 
Finn v. St. Louis United R. Co., (A:) 
267 SW 416; Rueter v. St. Louis Ter- 
minal R. Assoc, (A.) 261 SW 713; 
Heckfuss v. American Packing Co., 
(A.) 224 SW 99; Wyler v. Ratican, 
150 Mo. A. 474, 181 SW 155; Keeton 
Vv. St Louise ete; Re.ConaLiGeitourac 
281, 92 SW 512; Shuler v. Omaha, 
etc., R. Co., 87 Mo. A. 618; Senate v. 
Chicago, etc., R. Co., 57 Mo. A. 223; 
Ravenscraft v. Missouri Pac. R. Co., 
27 Mo A. 617; Dolan yv. Moberly, 17 
Mo. A. 436; Otto v. St. Louis, ete, 
R. Co., 12 Mo. A. 168. 

Mont.—Forquer v. North, 42 Mont. 
272, 112 P 439; Pullen v. Butte, 38 
Mont. 194, 99 P 290, 21 LRANS 42. 

Nebr.—Burnham vy. Chicago, ete., 
R. Co., 87 Nebr. 696, 127 NW 1075; 
Omaha, etc., R. Co. v. Crow, 54 Nebr. 
747, 74 NW 1066, 69 AmSR 741, 

N. H.—Merritt v. American Woolen 


Co., 71. N. H. 493, 53 A 303. 
N. J.—Van Horn v. New Jersey 
Cent<<R.s Con wS8s Nae ane eee 


N. Y.—Oldfield v. New York, etc., 
R. Co., 14 N. Y. 310; Beatty v.. Mc- 
Cutcheon, 200 App. Div. 869, 198 
NYS 60; Robinson v. Ocean SS. Co., 
162 App. Div. 169, 147 NYS 310; 
Campbell v. U. S. Foundry Co., 73 
Hun 576, 26 NYS 165; Hicks v. Se- 
rano, 74 Misc. 274, 138 NYS 1102 [aft 
149 App. Div. 926 mem, 133 NYS 
1126 mem]; McCarthy v. New York 
Cent., etc., R. Co., 6 NYS 560. * 

N. D.—Jones vy. Great Northern R. 
Co., 12 N. D. 348, 97 NW 535. 

Oh.—New York, ete., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130; Davis 
v. Guarnieri, 45 Oh. St. 470, 15 NE 
350, 4 AmSR 548; Wehrenberg v. Cin- 
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ticulars of such negligence; for in such case the 
word ‘‘negligence’’ or its equivalent, when applied 
to the act or omission alleged, is a statement of 
an ultimate fact,?® and is not a statement of a mere 
legal conclusion,”® and furthermore it gives defend- 
ant reasonable notice of the ground of liability 
charged, and complies with the rule requiring cer- 


NEGLIGENCE 


tainty to a common intent only.*° This rule applies, 


einnati Tract Co., 15 OhS&CP 101, 2 
OHNPNS 271. 

Or.—Merriam v. Hamilton, 64 Or. 
476, 130 P 406; Kennedy v. Hawkins, 
pawiOr., 64, 102° P 733, 25 “URANS 
606; Chaperon v. Portland Hlectric 
@o., 41, Or.: 39, 67 P 928; Cederson. Vv. 
Oregon R., etc., Co., 38 Or. 3438, 62 P 
637, 638 P 763 [dist McPherson v. Pa- 
cific Bridge Co., 20 Or. 486, 26 P 560; 
and Woodward v. Oregon R., etc., Co., 
£SVOr., (289: 922 P1076; to the effect 
that, although there was apparently 
a contrary statement of the rule in 
both cases, in neither case was the 
question involved]. 

Porto Rico.—Flores v. Pérez, 29 
BPoOrto: RIGO, 91 G 918 Lcit, Cyc]. 

Ss. C.—Madden v. Port Royal, etc., 
R. Co., 35 S. C. 381, 14 SEH 713, 28 
AmSR 855. 

S. D.—Waterhouse vy. Joseph Schlitz 
Brewing Co., 12 S.-D. 397, 81 NW 
425, 48 WRA LST. 

Tenn.—Kast Tennessee Coal Co. v. 
Daniel, 100 Tenn. 65, 42 SW 1062. 

Tex.—Rowland v. Murphy, 66 Tex. 
534, 1 SW 658; Peavy v. Hardin, (Civ. 
A.) 288 SW 588; Texas, etc., R. Co. 
v. Thompson, (Civ. A.) 286 SW 536; 
Garrow vy. Allen, (Civ. A.) 260 SW 
887; San Antonio St. R. Co. v. Muth, 
7 Tex. Civ. A. 443, 27 SW 752; Gal- 
veston, ete., R. Co. v. Croskell, 6 Tex. 
Civ. A. 160, 25 SW 486. 

Utah.—Freedman vy. Denhalter Bot- 


tling’ Co., 54 .Utah 513, 520, .182 P 
843 [quot Cyc]. 
Va.—Norfolk, ete, R. Co. v. Phil- 


lips, 100 Va. 362, 41 SE 726; Atlan- 
tic, etc., R. Co. v. Reiger, 95 Va. 418, 
28 SE 590. 

Wash.—Niemciek v. H. McCormick 
Lumber Co., 46 Wash. 496, 90 P 658; 
Collett v. Northern Pac. R. Co., 23 
Wash. 600, 63 P 225. 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 
SE 278; Owen v. Appalachian Power 
Co., 78 W. Va. 596, 89 SE 262; Starks 
v. Baitimore, etc., R. Co., 77 W. Va. 
93,87 ,SE 88; Jaeger v..City: R. Co., 
72 W. Va. 307, 78.SH 59; Hains v, 
Parkersburg, etc., R. Co., 71 W. Va. 
453, 76 SE 843; Bralley v. Norfolk, 
-etc., R. Co., 66 W. Va. 462, 466, 66 SH 
653 [quot Cyc]. : 

Wis.—Cermak v. Milwaukee Air 
Power Pump Co., 192 Wis. 44, 211 NW 
354; Young v. Lynch, 66 Wis. 514, 
29 NW 224. 

Eng.—Toal v. North British R. Co., 
[1908] A. C. 352. 

Ont.—Torpy v. Grand Trunk R. Co., 
20° U.-Cy Q. B. 446. 

“Tt is true, that in a suit in case 
for negligence it is quite common to 
aver that the injury was inflicted by 
the want of care in the defendant 
omitting all specification of the mode 
of the fault. But it will be found, 
upon scrutiny, that in such cases the 
act, concerning the doing of which 
‘negligence is predicated, is of a sim- 
ple character, so that an allegation 
of an absence of care in its perform- 
ance becomes reasonably intelli- 
gible.’ Van Horn v. New Jersey 
‘Cent. R. Co., 388 N. J. L. 133, 138. 

[a] It is sufficient, in charging the 
negligent act, to set forth in gen- 
.eral terms the injury, the instrumen- 
tality thereof, or the particular 
omission of duty, and aver that the 
-act or omission was negligent. Jae- 
ger v. City R. Co., 72 W. Va. 307, 78 
SE 59; Hains v. Parkersburg, etc., R. 
71 W. Va. 453, 76 SH 843. 

[b] “An allegation that an act 
was negligently done amounts to say- 
ing that ordinary care required that 


it should not have been done at all, 
or that it should have been done in 
some other way; and that the doing 
of the act was not consistent with 
the exercise of ordinary care under 
the circumstances.’’ Curtis v. Mau- 
ger, 186 Ind. 118, 128, 114 NE 408. 
To same effect Tippecanoe L. & T. 
Co. v. Cleveland, ete., R. Co., 57 Ind. 
A. 644, 104 NE 866, 106 NE 739. 

{e] Ellustrations.—(1) A count, 
charging that defendant negligently 
submerged its land under conditions 
described “by means of a dam,” al- 
though not attempting to set up acts 
constituting negligence, is sufficient 
as a general averment of negligence. 
Burnett v. Alabama Power Co., 199 
Ala. 337. 74 § 459. (2) A declaration 
alleging that defendant was a manu- 
facturer of mincemeat, and was so 
negligent in its manufacture that the 
meat became poisonous, and that, 
when lawfully partaking of the same, 
testator was poisoned and died, and 
setting out the statute permitting re- 
covery for wrongful death, states a 
good cause of action, although it does 
not specify the particular negligence 
of the defendant. Salmon v. Libby, 
219 Tl. 424, 76 NE 573 [rev 114 Ill. 
A. 258]. - (3) A declaration in an ac- 
tion against a mining company for 
negligence, that defendant negli- 
gently failed to keep its entry or 
roadway in a reasonably safe condi- 
tion at the place where the accident 
occurred, is sufficient, after verdict, 
as a common-law allegation of negli- 
gence. Himrod Coal Co. v. Clark, 197 
Ill. 514, 64 NE 282. 

{d] Difficulty of application.— 
“These general rules of pleading are 
easily grasped and generally ac- 
cepted, but some difficulty arises in 
their application to the varying lan- 
guage and averments of the many 
pleadings coming before the courts 
for construction ‘and decision as to 
their sufficiency.” Sloss-Sheffield 
Steel, ete., Co. v. Weir, 179 Ala. 227, 
231, 60. S 851. 
> 27. See infra § 652. 

28. Clark v. Chicago, etc., R. Co., 
28 Minn. 69, 9 NW 75; Beatty v. Mc- 
Cutcheon, 200 App. Div. 869, 193 NYS 
60; Chaperon v. Portland Hlectric Co., 
41 Or. 39, 67 P 928; Cederson v. Ore- 
On Ri, Cte, ‘COs 38 (OL. 345,10, 
637, 63 P 768. And see cases supra 
note 26. 

{a] “This results from the signifi- 
cance of the term ‘negligence,’ as ap- 
plied to an act conducing to injury. 
It so qualifies the act as to render it 
actionable, and the allegation is 
treated as a statement of an ultimate 
fact, rather than a mere conelusion 
of law.” Chaperon y. Portland Elec- 
tric. Co.,° 41, Or, 39).742,-67% PP 928.0 To 
same effect Cederson vy. Oregon R., 


ote Co., 38 Or. 343, 62 BP 637, 63 P 
763. 
29. Scholl v. Margulis, 215 Ky. 62, 


284 SW 421; Schmidt v. Newport, 184 
Ky. 342, 212 SW 118; Chaperon v. 
Portland Electric Co., 41 Or. 39, 67 P 
928. And see cases supra note 26, 

30. Jaeger v. City R. Co. 72 W. 
Va. 307, 78 SE 59. 

31. Stephenson v. Southern Pac. 
Co., 102 Cal. 143, 34 P 618, 36 P 407; 
Fisher v. Western Fuse, etc., Co., 12 
Cak, A. 739; 108 P 659; “Patterson v. 
Sams, 2 Ga. A. 755, 59 SH 18. And 
see cases supra note 26. 

[a] Code pleading modified.—“In 
adopting what is known as the code 
system of pleading, courts in most 
of the states have excepted from the 
general rule, requiring a complaint 
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generally, under the code pleading.*! In accordance 
with this general allegation rule, where the complaint 
alleges facts showing the existence of a duty on the 
part of defendant to exercise care toward plaintiff,*? 
negligence in the performance of, or failure to per- 
form, such duty may be alleged in very general 
terms,** and as is sometimes said the allegation need 


to state the facts constituting the 
cause of action in ordinary and. con- 
cise language, cases founded upon 
negligence; or rather, they have so 
far modified the rule as to permit 
the plaintiff to state the negligence 
in general terms, without stating the 
facts constituting such negligence. 
This modification of a rule of code 
pleading is founded in wisdom, and 
grows out of a fundamental rule in 
common-law pleading, to thé effect 
that ‘no greater particularity is re- 
quired than the nature of the thing 
pleaded will conveniently admit.’ 
.. . Supported by that other rule that 
‘less particularity is required when 
the facts lie more in the knowledge 


of the opposite party.’” Stephenson 
v. Southern Pac. Co., 102 Cal. 143, 
147, 34 PB 618, 36 P 407. But see 


King v. Oregon Short-Line R. Co., 6 
Ida. 306, 310, 55 P 665, 59 LRA 209 
(where the court said: “If it be true 
that the courts of most of the states 
have excepted from the general rule, 
which requires a complaint to state 
the facts constituting the cause of 
action in ordinary and concise lan- 
guage, cases founded on negligence, 
or rather, have so far modified that 
provision of the statute as to permit 
the plaintiff to state negligence in 
general terms, without stating the 
facts constituting the negligence, this 
court is not inclined to follow them. 
No doubt, we have much good court- 
made law; but, when we have a plain 
provision of the statute—too plain 
for construction—if it requires modi- 
fication, the legislative department of 
the state may do that. This court 
will not undertake it. The legisla- 
ture has furnished the basis of de- 
cision as to the facts a complaint 
must contain, and courts are bound 
LON a suet) 5 

[b] In Pennsylvania it has been 
held, under Pract. Act May 14, 1915 
§ 5, which provides that every plead- 
ing shall contain and contain only a 
statement in a concise and summary 
form of the material facts on which 
the party pleading relies for his 
claim, that, in an action for negli- 
gence, an allegation in general terms 
of the act of negligence, as that de- 
fendant did a certain act carelessly, 
negligently, and unlawfully, is insuf- 
ficient as amounting merely to a 
statement of the pleader’s inference 
or conclusion; and that specific acts 
and omissions which constitute the 
alleged carelessness, negligence, and 
unlawfulness must be averred. Dietz 
v. American Agricultural Chemical 
Co., 29 ‘Pa. Dist. 691; Lutz v. Wright, 
28 Pa. Dist. 32. 

Statutory provisions as to pleading 
generally see Pleading [381 Cyc 91]. 

32. See supra §§ 630-643. 

33. American R, BWxpress Co. v. 
Reid, 216 Ala, 479, 118 S 507; Reed 
v. L. Hammel Dry Goods Co., 215 
Ala. 494, 111 S 287; Feore v. Tram- 
mel, 212 Ala. 325, 102 S 529; Demop- 
olis’ Tel.| Co. vi, Hood, 212) Alas 216: 
102 S 35; Southern R. Co. v. Dickson, 
211 Ala. 481, 100 S 665; Norwood 
Transp. Co. v. Crossett, 207 Ala. 222 
92 S 461; Montgomery Light, etc., 
Co. v. Thombs, 204 Ala. 678, 87'S 205: 
Jackson v. Vaughn, 204 Ala. 543, 86 
S469; Southern Cotton Oil Co. v. 
Woods, 201 Ala. 553, 78 S 907; Bir- 
mingham, etc, R. Co. v. Stagg, 196 
Ala. 612, 72 S 164; Sloss-Sheffiela 
Steel, etc., Co. v. Prosch, 190, Ala. 290, 
67 S 516; Davis v. Drennen Co. Dept. 
Store, 189 Ala. 683, 66 S 642; South- 
ern R. Co. v. Hanby, 183 Ala. 255, 62 
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be but little more than a conelusion;** it may be 
so generally framed as to permit proof of distinet 
acts which are breaches of the same duty,®° but it 
must be framed on some definite theory,*® and can- 
not be elastic to conform to the various theories 
It is sufficient to 
allege that ordinary care required defendant to do 
a certain act, and that he failed to perform it, 
or what amounts to the same thing, that defendant 
negligently failed to do such act;** and it has also 
been held sufficient to set forth the facts, and then 
conclude that these facts amount to negligence,*° 
or charge that the injury was caused by the negli- 


or developments of the case.** 


gence of defendant.*® 


Injury direct or indirect. It has been held that, 
where the declaration sets forth faets which show 
the injury to be direct, it is sufficient to allege 
simply that defendant was negligent;*4 but that, 


S 871; Western R. Co. y. McGraw, 
183 Ala. 220, 62 S 772; McCary_ v. 
Alabama Great Southern R. Co., 182 
Ala. 597, 62 S 18; Tennessee Coal, 
ete., Co. v. Smith, 171 Ala, 251, 55 S 
170; Huyck v. McNerney, 163 Ala. 
244, 50 S 926; Southern R. Co. v. 
Arnold, 162 Ala. 570, 50 S 293; Louis- 
ville, ete., R. Co. v. Church, 155 Ala. 
329, 46 S 457, 130 AmSR 29; Postal 
Tel, Cable Co. v. Jones, 133 Ala. 217, 
32 S 500; Louisville, etc., R. Co. v. 
Marbury Lumber Co., 125 Ala. 237, 
28 S 488, 50 LRA 620; Loutisville, 
etc., R. Co, v. Jones, 83 Ala. 376, 3 S 
902; Atlantic Coast Line R. Co. v. 
. McLendon, 18 Ala. A. 669, 94 S 193; 
Tennessee, etc., R. Co. v. Rossell, 18 
Ala. A. 17, 88 S 362; Coca-Cola Bot- 
tling Co. v. Barksdale, 17 Ala. A. 
606, 88 S 36; Nashville, etc., R. Co. 
v. Beard, 15 Ala, A. 468, 73 S 828; 
Virginia-Carolina Chemical Co. v. 
Mayson, 7 Ala. A. 588, 62 S 253; Hig- 
don v. Fields, 3 Ala. A. 322, 57 S 58; 
Pittsburgh, etc., R. Co. v. Arnott, 189 
Ind. 350, 126 NE 13; Chicago, etc., R. 
Co. v. Medlock, 187 Ind. 224, 118 NE 
810; Wellington v. Reynolds, 177 Ind. 
49, 97 NE 155; Standard Forgings Co. 
v. Saffel, 176. Ind. 417, 96 NE 321; 
Lake Erie, etc., R. Co. v. McFall, 165 
Ind. 574, 579, 76 NE 400; Public 
Utilities Co. v. Vieau, 74 Ind. A. 677, 
129 NE 485; Kinmore v. Cresse, 53 
Ind. A. 698, 102 NE 403; Pittsburgh, 
etc., R. Co. v. Richardson, 40 Ind. A. 
503, 82 NE 536; Lake Shore, etc. R. 
Co. vy. Kurtz, 10 Ind. A. 60, 35 NE 
201, 37 NE 303. ; 

“Where the facts alleged disclose 
a duty, the allegation of negligence 
takes on a technical significance, and 
...a very general averment rela- 
tive to what was negligently done or 
omitted will ordinarily be a _ suffi- 
cient averment of negligence as 
against a demurrer.’ Lake Erie, etc., 
R. Co. v. McFall, supra. 

@4. Feore v. Trammell, 212 Ala. 
325, 102 S 529; Alabama Fuel, etc., 
Co. v. Bush, 204 Ala. 658, 86 S 541; 
Southern Cotton Oil Co. v. Woods, 
201 Ala. 553, 78 S 907; Birmingham 
R., etc., Co. v. Littleton, 201 Ala, 141, 


77 S 565; Tennessee, etc., R. Co. v. 
Rossell, 18 Ala. A. 17, 88 S 362; 
Nashville, ete. R. Co. v. Beard, 15 


Ala. A. 468, 73 S 828. 
aed, ) Camp pnansrer “Co, Vv. 
Davenport, 15 Ala. A. 507, 74 S 156. 


36. J... Camp” Transfer. Co. "vy, 
Davenport, supra. 
ayn pe Camp™ Transter, ©O. avs 


avenport, supra. 
Ray Tippecanoe L. & T. Co. 
Cleveland, ete., R. Co., 57 Ind. A. 
104 NE 866, 106 NE 739. 


v. 
644, 


39. Fuller v. Inman, 10 Ga. A. 680, 
74 SE 287. 

40. Brinkman v. Bender, 92 Ind. 
234. 


{a] A general averment at the 
close of the complaint that the in- 
jury was caused by the negligence of 


NEGLIGENCE 


be averred.*2 


defendant is sufficient to character- 
ize as negligence all that defendant 
has done or omitted. Pittsburgh, etc., 
R. Co. v. Jones, 86 Ind. 496, 44 AmR 
334; Louisville, etc., R. Co, v/ Palmer, 
13 Ind. A. 161, 39 NE 881, 41 NE 400. 

41. Miller v. Pathe Freres, 81 N: 
J. L. 341, 79 A 1062; Breese v. Tren- 
ton Horse R: Co., 52 N. J. L. 250, 19 
A 204, 

42. Miller v. Pathe Freres, 81 N. 
J. L, 341, 79 A 1062; Race v. Easton, 
ete. i Rei Co;, 620N 5, Je da) 56,0. 417A. 710; 

43. King v. Wilmington, ete, R. 
Co., 17 Del. 452, 41 A 975; Louisville, 
etc., Cons. R. Co. v. Hicks, 11 Ind. A. 
588, 37 NE 43, 39 NE 767; Lake Shore, 
ete., R. Co. v, Kurtz,10 Ind. A. 60, 35 
NE 201, 37 NH 308; Coal Bluff Min. 
Co. v. Watts, 6 Ind. A. 347, 338 NE 662. 

44. U.S.—Gogol v. Baltimore, etc., 
R. Co., 226 Fed. 224. 

Ala.—Northern Alabama R. Co. v. 
Mitchell, 205 Ala. 448, 88 S 558; 
Southern Cotton Oil Co. v. Woods, 
201 Ala. 553, 78 S 907; Kilgore v. 
Birmingham R., etc., Co., 200 Ala. 
238, 75 S 996; Crawford v. McMick- 
ens, 190 Ala, 102, 66 S 712;. Nash- 


ville, ete. R. Co. v. Beard, 15 Ala. 
A. 468, 73 S 828. 

Ark,—Chiles v. Ft. Smith Commn. 
reve 139 Ark. 489, 216 SW 11, 8 ALR 

Cal.—Lang v. Lilley, ete. Co., 20 
Cal. A, 264, 128 P 1081. 

Colo.—Denver Cons. Electric Co. v. 
Lawrence, 31 Colo. 301,73 P39. 

D. C.—Bell v. Central Nat. Bank, 28 
App. 580. 

Fla.—Warfield v. Hepburn, 62 Fla. 
418, 57 S 618. 

Ga.—Fuller v. Inman, 10 Ga. A. 
680, 74 SE 287. 

Ky.—Scholl vy. Margulis, 215 Ky. 
62, 284 SW 421. 

Miss.—Horton v. Lincoln County, 
116 Miss. 813, 77 S 796; Brown v. 
Vicksburg, 108 Miss. 510, 66 S 983. 

Mo.—Neeley v. Hines, 206 Mo. A. 
621, 227 SW 650. 

Mont.—Pullen v. Butte, 38 Mont. 
194, 99 P 290, 21 LRANS 42. 

N. J.—Miller v. Pathe Freres, 81 
N, J. L. 341, 79 A 1062; Ellis v. Penn- 
sylvania Iron Works Co., 76 N. J. L. 
688, 74 A 667; Van Horn v. New 
Jersey Cent. R.. Co.; 88 -N.. J. Le 188. 

N. Y.—Causullo v. Lenox Constr. 
Co., 106 App. Div. 575, 94 NYS 6389; 
Schlesinger v. New Jersey Cent. R. 
Co 7.4> Mise. 91. 13d NY Satces 

Tex.—Missouri Pac. R. Co. v. Hen- 
nessey, 75 Tex. 155, 12 SW 608. 

Vt.—Winifred v. Rutland R. Co.,.71 
Vt. .48, 42 A 980. 

Va.—Chesapeake, ete, R. Co. vy. 


Melton, 110 Va. 728, 67 SE 346; Chesa- 
peake, etc., R. Co. v. Hunter, 109 Va. 
341, 64 SE 44; Newport News, etc., 
R., etc., Co. v. Nicolopoolos, 109 Va. 
165, 63 SE 448; Lynchburg -Tract., 
ete. Cor sv, Guill Loy nV aeson ons es 
644. 

Wash. — Zellers v. Seattle Lodge 


ne 


[§§ 647-648 — 


where the negligence gives rise to an injury which 
is indirect, the facts constituting the negligence 
and showing the duty and the breach thereof must 


[§ 648] bb. When Not Sufficient. A general al- 
legation of negligence must not be so vague and. 
indefinite as to admit of almost any kind of proof.#? 
It is not sufficient to allege the negligence in such 
a general way, without averring any facts to sup- 
port it, as to amount merely to a statement of the 
pleader’s conclusion of law;** but on demurrer 
plaintiff will be given the benefit of all reasonable 
inferences to be deduced from the specific facts 
stated in the declaration.*® 
to allege merely that the injury resulted from de- 
fendant’s careless or neghgent conduct,*® unless 
defendant admits the truth of such a general state- 
ment by a demurrer,*? or by taking issue thereon;** 


Thus it is not sufficient 


re B. P. O. E., 94 Wash. 32, 161 

{a] “The conclusion may be 
wrong’; and, therefore, the particular 
facts relied upon to support the con- 
clusion should be pleaded.” Fuller v. 
Inman, 10 Ga. A. 680, 694, 74 SE 287. 

[b] Illustration.—Allegations that 
a stairway in a building owned by 
defendant was “negligently” con- 
structed and in an “unsafe” condi- 
tion, and was “imperfectly lighted” 
and “without sufficient light,” are but 
conclusions of the pleader, and are 
net within the admissions of a de- 
murrer to the declaration. Bell v. 
Gentuat Nat. -Bank, 28 App. (D. C.) 

Supporting allegations of facts see 
supra § 647. 

45. Bell v. Central Nat. Bank, 28 
App. (D. C.) 580. ; 

46. Cal.—Lang v. Lilley, ete., Co., 
20 Cal. A. 264, 128 P 1031. 

Miss.—Horton v. Lincoln County, 
116 Miss. 813, 77 S 796. 

Or.—Cederson yv. Oregon R., etc., 
Co., 38 Or. 343, 62 P 637, 63 P 763. 

Tex.—Missouri Pac. R. Co. v. Hen- 
nessey, 75 Tex. 155, 12 SW 608. 

Va.—Clark y. Lang, 124 Va. 544, 98 
SE 673; Chesapeake, ete., R. Co. v. 
Hunter, 109 Va. 341, 64 SE 44; Clinch- 
field Coal Co. v. Wheeler, 108 Va. 
448, 62 SE 269; Lynchburg Tract., 
etc., Co. v. Guill, 107 Va. 86, 57 SE 
644; Southern R. Co. v. Hansbrough, 
105 Va. 527, 54 SE 17; Hortenstein 
v. Virginia-Carolina R. Co., 102 Va. 
914, 47 NE 996 [disappr Baltimore, 
etc., R. Co. v. Sherman, 30 Gratt. 
Cail 2Va..). 602 (which held such an 
am trey WE ‘i 

is.—Young v. nch, 66 Wis. 

29 NW 224. idk fis 
_{a] Tlustrations.—(1) In an ac- 
tion against the owner of a mill for 
damages caused by fire originating 
in the mill, plaintiff cannot recover on 
a mere allegation that defendant was 
negligent and allowed fire to escape 
from his premises. Clark v. Lang, 
124 Va, 544, 98 SE 678. (2) An alle- 
gation that an elevator was negli- 
gently operated, and thereby the in- 
jury was produced, is not sufficient. 
Lang v. Lilley, etc., Co., 20 Cal. A. 
264, 128 P 1031. (3) An allegation 
that plaintiff was the owner of a cow 
which he was required to dip in or- 
der to eradicate ticks, and that the 
cow drank some of the mixture, due 
to the negligence and carelessness of 
the inspector under whose direction 
the cow was dipped, is insufficient to 
allege negligence, since it states a 
conclusion of negligence and not the 
facts, Horton yv. Lincoln County, 116 
Miss. 813, 77 S 796. 

Pleading legal conclusions gener. 
ally see Pleading [31 Cyc 49 et seq]. 

47. Young v. Lynch, 66 Wis. 514 
29 NW 224. 

48. Young v. Lynch, supra. 

[a] “When he does so take issue, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 648-649] 


or to allege merely that the act or omission which 
eaused the injury was negligently done, without 
averring any facts to show a duty and breach 
It has also been held that a general 
allegation of negligence is not sufficient where the 
facts could have been ascertained by plaintiff.°° 


thereof.*® 


Where facts alleged insufficient. 


ment of negligence is restricted in its effect to the 
particular facts alleged as affording the basis for 
the negligence so generally charged;°t and_ there- 
fore such a general averment does not render the 
pleading sufficient where the particular facts alleged 
do not justify a conclusion of negligence there- 


\ 


NEGLIGENCE 


A general aver- 


established rule 


from,®2 or where it appears from the facts stated 


he is deemed to have been satisfied 
with such general statements in the 
pleading, and to take the risk of any 
difficulties he may encounter on the 
trial by not being more specifically 
informed as to the exact nature of 
the charge made against him.” Young 
v. Lynch, 66 Wis. 514, 519, 29 NW 
224. 

49. Tennessee Coal, etc., Co. Vv. 
Smith, 171 Ala. 251, 55 S 170; Phelps 
v. Howard County, 117 Md. 175, 82 A 
1058; Anne Arundel County v. Carr, 
111 Md. 141, 73 A 668; Pagnillo v. 
Mack Pav., ete., Co:., 142 App. Div. 
491, 127 NYS 72; Schlesinger v. New 
Jersey Cent. R. Co., 74 Misc. 91, 131 
NYS 723; Gautret v. Egerton, L. R. 
Sg OR ae Sear ell 

Allegations of duty generally see 
supra §§ 630-643. 

50. Kelly v. Davis, (R. I.) 1385 A 
602. : 

51. Birmingham R., etc., Co. v. 
Wilcox, 181 Ala. 512, 61 S 908. 

52. Ala.—Louisville, etc., R. Co. v. 
Kelly, 198 Ala. 648, 73 S 953; Bir- 
mingham R., etc., Co. v. Wilcox, 181 
Ala. 512, 61 S 908; Johnson v. Bir- 
mingham R., 149 Ala. 29, 
43 S 33. 

Cal.—South v. French, 40 Cal. A. 
28, 180 P 357. ; , 

Til.—Riordan v. Chicago City R. 
Con 17s oT AN 323% 

Ind.—Lake Shore, ete, R. Co. v. 
Butts, 28 Ind. A. 289, 62 NE 647. 

Ky.—Fuller v. Illinois Cent. R. Co., 
138 Ky. 42, 127 SW 501. 

N. Y.—Frank v. Mandel, 76 App. 
Div. 413, 78 NYS 855. j 

{a] Illustration. — An allegation 
that an automobile driver ‘“negli- 
gently” failed to observe that the 
road terminated in a declivity is not 
‘sufficient, in the face of other alle- 
gations showing that he was with- 
out knowledge of such condition, and 
that no lights were displayed or 
-warnings given, thus showing an ab- 
sence of negligence upon his part. 
South v. French, 40 Cal. A. 28, 180 P 


“857. 
53. South’v. French, supra; Louis- 
ville, ete., R. Co. v. Bates, 146 Ind. 


Louisville, etc., R. 
863; Kinmore v. Cresse, 53 Ind. A. 
693, 102 NE 403; Citizens’ St. R. Co. 
-y. Abright, 14 Ind. A. 433, 42 NE 238, 
1028; Freedman v. Denhalter Bot- 
-tling Co., 54 Utah 513, 520, 182 P 
843 [quot Cyc]; Bralley v. Norfolk, 
-etc., R. Co., 66 W. Va. 462, 466, 66 SH 
653 [quot Cyc]. 

64, Lake’ Shore, étc., RR.” Co.’ v. 
Butts, 28 Ind. A. 289, 62 NE 647; 
Stendal v. Boyd, 67 Minn. 279, 69 NW 
899; Rolseth V. Smith, 38 Minn. 14, 
35 NW 565, 8 AmSR 637; Freedman 
y. Denhalter Bottling Co., 54 Utah 
513, 520, 182 P 843 [quot Cyc]; Bral- 
ley V. Norfolk, etce., R. Co., 66 W. Va. 
462, 466, 66 SE 653 [quot Cyc]. 

55. See supra § 647.— 

56. ae v. Margulis, 215 Ky. 62, 

w 421. 
ig general allegations insuffi- 
cient generally see supra § 648. — 

. . §—Tatum v. Louisville, 
ete., R. Co., 253 Fed. 898, 901, 165 
«CCA 378 [quot Cyc]; Gulf, etc, R. 


Co. v. Washington, 49 Fed. 347, 1 
CCA 286; Clark v.-Chicago; etc., R. 
Co., 15 Fed. 588, 4 McCrary 360. 

Ala.—Stoudemire y. Davis, 208 Ala. 
495, 94 S 498; Louisville, etc., R. Co. 
v. Higginbotham, 153 Ala. 334, 44 S 
872; Birmingham R., etc., Co. v. Hin- 
ton, 141 Ala. 606, 37 S 635; Alabama 
Great Southern R. Co. v. Clark, 136 
Ala. 450, 34 S 917; Louisville, etce., 
R. Co. v. Marbury Lumber Co., 125 
Ala. 237,28 S: 488,.50 LRA 620; 
Oxford Lake Line Co. v. Stedham, 101 
Ala. 876, 18 S 553; Mary Lee Coal, 
ete., Co. v. Chambliss, 97 Ala. 171, 11 
S 897; Georgia Pac. R. Co. v. Davis, 
92 Ala. 300, 9 S 252, 25 AmSR 47; 
Mast Tennessee, étc., R. Co. v. Wat- 
son, 90 Ala. 41, 7 S 813; Western R. 
Co. v. Lazarus, 88 Ala. 453, 6 S 877. 

Ariz.—Hobson v. New Mexico, etc., 
RCo; 2) Ariz. WleP 5453 

Cal.—Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30; Cunningham vy. Los 
Angeles’ ’R. Co.,; -115".Cal, (561, 47) P 
452; House v. Meyer, 100: Cal. 592, 
35 P 308; Smith v. Buttner, 90 ‘Cal. 
95,727. P 29: 

Colo.—Denver Cons. Electric Co. v. 
Walters, 39 Colo. 301, 89 P 815; Den- 
ver Cons. Hlectric Co. v. Lawrence, 
31 Colo. 301, 73 P 39; Wilson v. Den- 
werete, RR. Coy t Colos c01e( 2)5Pe 1, 

Conn.——Hill v. Fair Haven, etc., R. 
Co., 75° Conn.\'177, 52° A. 725. 

Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Fla, 512, 101 S 31; Ger- 
man-American Lumber Co. v. Brock, 
55 Fla. 577, 46 S 740. 

Ga.—Wynne v. Southern Bell Tel., 
etc., Co., 159 Ga. 623, 126 SE 888 [an- 
swer to certified questions conformed 
to 33 Ga. A. 516, 126 SH 864]; Hud- 
gins v. Coca Cola Bottling Co., 122 
Ga, 695, 50 SE 974; Pullman Palace 
Car Co. v. Martin, 92 Ga. 161, 18 SH 
364; EF. W. Woolworth Co. v. Wood, 
32 Ga. A. 575, 124 SE 110; Bass v. 
Southern Enterprises, Inc., 32 Ga. A. 
399, 123 SE 753; Jackson v. Hord, 31 
Ga. A. 527, 121 SE 143; Trammell v. 
Sp aig R. Co., 9 Ga. A. 98, 70 SE 

Ida.—King v, Oregon Short-Line R. 
Co., 6 Ida. 306, 55 P 665, 59 LRA 209. 

Ill.— Miller v. S. S. Kresge Co., 306 
Til. 104, 187 NE 385; Chicago v. Selz, 


202 Ill. 545, 67 NE 386. 
Ind.—Pittsburgh, etc, R. Co. v. 
Arnott, 189 Ind. 350, 126 NE 13; 


Curtis v. Mauger, 186 Ind. 118, 114 
NE 408; Indiana Union Tract. Co. v. 
Love, 180 Ind. 442, 99 NE 1005; Wel- 
lington v. Reynolds, 177 Ind. 49, 97 
NE 155; Greenwaldt v. Lake Shore, 
etc., R. Co., 165 Ind. 219, 74 NE 1081; 
Indianapolis v. Cauley, 164 Ind. 304, 
73 NE 691; Nickey v. Steuder, 164 
Ind. 189, 73 NE 117; Chicago, etc., R. 
Co. v. Barnes, 164 Ind. 143, 73 NE 91; 
Citizens’ St. R. Co. v. Jolly, 161 Ind. 
80, 67 NE 935; Evansville, etc, R. 
Co. v. Krapf, 143 Ind. 647, 36 NE 
901; Mississinewa Min. Co. v. Pat- 
ton, 129 Ind. 472, 28 NE 1113, 28 
AmSR 2038; Louisville, ete., R. Co. v. 
Cauley, 119 Ind. 142, 21 NE 546; 
Ohio, ete., R. Co. v. Walker, 113 Ind. 
196, 15 NE 234, 8 AmSR 638; Ham- 
mond v. Schweitzer, 112 Ind. 246, 13 
NE 869; Louisville, ete, R. Co. v. 
Jones, 108 Ind. 551, 9 NE 476; Rush- 
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that the acts charged were lawful and proper and 
were not negligent,>* or where the particular acts 
alleged are such that they could not be negligent 
under any)possible state of facts or circumstances 
_provable under the allegations of the complaint.®* : 

[§ 649] cc. Sufficiency as against Demurrer, Mo- 
tion, or Application for Bill of Particulars—(aa) 
General Demurrer, or Motion in Arrest. It is a well 


that a general averment of negli- 


gence in doing or omitting a particular act,°® unless 
it is too general to give defendants reasonable no- 
tice of the negligence charged,** is good as against 
a general demurrer-for want of sufficient facts,>? or 


ville v. Adams, 107 Ind. 475, 8 NE 
292, 57 AmR 124; Cleveland, etc., R. 
Co. v. Wynant, 100 Ind. 160; Louis- 
ville, ete., R. Co. v. Krinning, 87 Ind. 
351;5\). Indiana. “Wnion Tracts: Cor ve 
Hiatt, 65 Ind. A. 233, 114 NE 478, 115 
NE 101; Chicago, etce., R. Co. v. Bid- 
dinger, 63 Ind. A. 30, 118 -NE 1027; 
Kinmore v. Cresse, 53 Ind. A. 693, 
102 NE 403; Apperson v. Lazro, 44 
Ind. A. 186, 87 NE 97, 88 NE 99; 
Lake: Hrie,. ete., R.' Co. v.: Bray, 42 
Ind. A. 48, 84 NE 1004; Lake Erie, 
etc., Ry, Co. ve Moore, 42> Ind, A. .32, 
81 NE 85, 84 NE 506; Lake Brie, 
ete:, R. Co.) \v. Hike, 35 Ind. A. 0554, 
74 NE 636; VanCamp Hardware, etc., 
Co. v. O’Brien, 28 Ind. A. 152, 62 NB 
464; Duffy v. Gleason, 26 Ind. A. 180, 
58 NE 729; Chicago, ete., R. Co. ‘v. 
Kreig, 22) Ind., A.2393,°53 NE: (1083; 
Huntington v. Burke, 21 Ind. A. 655, 
52 NE 415; Citizens’ St. R. Co. v. 
Abright, 14 Ind. A. 433, 42 NE 238, 
1028; Lebanon v. McCoy, 12 Ind. A. 
500, 40 NE 700; Pittsburgh, ete, R. 
Co. v. Welch, 12 Ind. A. 433, 40 NE 
650; Lake Erie, etc., R. Co. v. Grif- 
fin, 8 Ind. A. 47, 35 NE 396, 52 AmSR 
465; Ohio, etc, R. Co. v. Craycraft, 
5 Ind. A. 335, 32 NE 297. 

Iowa.—Gordon vy. Chicago, ete, R. 
Co., 129 Iowa 747, 106 NW 177; Grinde 
ee Ne ete, R. Co., 42 Iowa 

Ky.—Nashville, etce., R. Co. v. Hig- 
gins, 92 SW 549, 29 KyL 89; Louis- 
ville, etc, R. Co. v. Wolfe, 80 Ky. 
82; Chiles v. Drake, 2 Mete. 146, 74 
AmD 406. 

Me.—Hebert v. Portland R. Co., 103 
Me. 315, 69 A 266, 125 AmSR 297, 13 
AnnCas 886. 

Mass.—Ware vy. Gay, 11 Pick. 106. 

Minn.—Bjelos v. Cleveland Cliffs 
Iron Co., 109 Minn. 320, 123 NW 9225 
Stendal v. Boyd, 67 Minn. 279, 69 NW 
899; Rolseth v. Smith, 38 Minn. 14, 
35 NW 565, 8 AmSR 687; Keating v. 
Brown, 30 Minn, 9, 18 NW 909; Clark 
v. Chicago, etc., R. Co., 28 Minn. 69, 
9 NW 75; McCauley vy. Davidson,. 10 
Minn. 418. 

Mo.—Foster v. Missouri Pac. R. 
Co., 115 Mo. 165, 21 SW 916; Le May 
v. Missouri Pac. R. Co., 105 Mo. 361, 
16 SW 1049; Schneider v. Missouri 
Pac. R. Co., 75 Mo. 295; Sontag v. 
Ude, 191 Mo. A. 617, 177 SW 659. 

Nebr.—Chicago, ete, R. Co. v. 
O’Donnell, 72 Nebr. 900, 101 NW 1009; 
Fremont, ete, R. Co, v. Harlin, 50 
Nebr. 698, 70 NW 263, 61 AmSR 578, 
36 LRA 417; Omaha, ete., R. Co, v. 
Wright, 49 Nebr. 456, 68 NW 618, 47 
Nebr. 886, 66 NW 842. 

N._ J.—Minnuci_ v. Philadelphia, 
etc., R. Co., 68 N. J. Li. 482, 58 A 229; 
R. 7 Cou? C2FaNi. 
J. L. 536, 41 A 710; Breese v. Tren- 
ton Horse R. Co, 52 N. J. L. 250, 19 
A 204. 

N. Y.—Oldfield_v. New York, ete, 
PRS CGRNLEIN. Yr Salt 

N. D.—Jones y. Great Northern R. 
Co., 12 N. D. 343, 97 NW 5385. 

S. C.—Burton v. Anderson Phos- 
ead etc.,;' Co, “7bs 8S, Cy 178) 55 “Sh 
Tex.—Gulf, etc, R. Co. v. Wilson, 
79 Tex. 371, 15 SW 280, 28 AmSR 
345, 11 LRA 486; Gulf, etc., R. Co, 
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a motion in arrest of judgment,®® since under such 
allegations the facts constituting negligence may be 


shown.°? 


[§ 650] (bb) Special Demurrer, Moticn To Make 


Certain, or Application for Bill 


v. Smith, 74 Tex. 276, 11 SW 1104; 
Gulf, etc., R. Co. v. Montier, 61 Tex. 
122; Texas, etc., R. Co. v. Thompson, 
(Civ. A.) 286 SW 5386; Thompson v. 
Corpus Christi, (Civ. A.) 38 SW 378; 
Missouri Pac. R. Co. v. Johnson, 3 
Tex. A. Civ. Cas. § 275. 
Utah.—Freedman v. Denhalter Bot- 


thing, Co:,''54' ‘Utah’ 513,° 620, 182° P 
8438 [quot Cyc]. . 
Va.—Bryant v. Fox, 135 Va. 296, 


116 SE 459 (by Code [1919] § 6118). 
. Wash.—Niemciek v. H. McCormick 
Lumber Co., 46 Wash. 496, 90 P 658. 

W. Va.—Bralley v. Norfolk, etce., 
R. Co., 66 W. Va. 462, 466, 66 SE 653 
[quot mak a Curry Vv. Mannington, 23 
W. Va. 14. 

Wisc-Paradies v. Woodard, 156 
Wis. 2438, 145 NW 657; Shenners Vv. 
West Side St. R. Co., 74 Wis. 447, 43 
NW 103; Young v. Lynch, 66 Wis. 
514, 29 NW 224; Fitts v. Waldeck, 51 
Wis. 567, 8 NW _ 363. 

[a] “A general averment of negli- 
gence has a technical signification, 
and, in an action for negligence, if 
a legal duty and a violation thereof 
are disclosed, the general averment 
of the negligence complained of will 
be sufficient on demurrer.” Chicago, 
ete., R. Co. v. Barnes, 164 Ind. 143, 
150, 73 NE 91; Chicago, ete, R. Co. 
v. Barnes, (Ind.) 68 NE 166, 169. 

[b] Allegations held sufficient as 
against general demurrer.—(1) That 
the owner of a building constructed 
steps for the use of invitees in such 
a way that there remained at the 
back side of the tread of each step 
an open space so that the heel of the 
shoe of the invitee was caught there- 
in, causing her to fall, even in the 
absence of an allegation that the 
steps were not constructed in the 
usual and ordinary manner, Wynne 
v. Southern Bell Tel., etc., Co., 159 
Ga. 623, 126 SE 388 [answer to cer- 
tified questions conformed to 33 Ga. 
A. 516, 126 SH 864]. (2) That plain- 
tiffs were in the possession of cer- 
tain real estate, that thereon were 
springs of water, that defendant rail- 
road caused a part of the water to 
be pumped from the land, and that 
in or about the pumping defendant’s 
servants so negligently conducted 
themselves that the springs or a part 
thereof were filled and plaintiff de- 
prived of the use of the water. Louis- 
ville, ete, R: Co. v. Higginbotham, 
153 Ala. 334, 44S 872. (3) To charge 
negligence in causing or allowing 
slippery substance to be placed on 
the floor of a store, and that by the 
resultant condition a customer was 
injured by slipping and falling. F. 
W. Woolworth Co. v. Wood, 32 Ga. A. 
575, 124 SE 110. (4) In an action 
for personal injuries sustained by a 
pedestrian through the fall of a 
block of stone from a retaining wall, 
that the wall was unstable and un- 
safe, and that defendant was negli- 
gent in maintaining the wall on a 
public thoroughfare. Jackson v. Hord, 
31 Ga. A. 527, 121 SE 143. 

[ce] If the jury may infer negli- 
gence from the facts alleged in the 
complaint, it is not bad on demurrer 
for want of facts. Indiana Union 
Tract. Co. v. Love, 180 Ind. 442, 99 
NE 1005; Greenawaldt v. Lake Shore, 
ete., R. Co., 165 Ind. 219, 74 NE 1081. 

{d] Prima facie case.—‘If the al- 
legations of the complaint concern- 
ing the relationship of the parties 
and the character of the injuries re- 
ceived make out a prima facie case 
of liability, then the complaint is 
good as against a general demurrer.” 
Denver Cons. Electric Co. v. Law- 
rence, 31 Colo. 301, 309, 73 P 39. 

58. LaFayette v. West, 43 Ind, A. 
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[§§ 649-650 


Plaintiff may be required to set forth the particu- 
lars of the negligence, where objection to the alle- 


gations, as being too general, is raised by special 


of Particulars. 


325, 87 NE 550. 

Motion in arrest generally for de- 
fects in pleadings generally see 
Judgments §§ 159-163. 

59. Apperson v. Lazro, 44 Ind. A. 
186, 87 NE 97, 88 NE 99. 

Evidence admissible under plead- 
ings generally see infra §§ 717-734. 

60. Ala.—Stewart v. Smith, 16 
Ala. A. 461, 78 S 724, 

Ariz. —Hobson v. New Mexico, etc., 
R. Co., 2 Ariz, 171,°11 P 545. 

Ga.—Harris vy. Southern R. Co., 129 
Ga. 388, 58 SE 873; South Georgia 18%, 
Comive Ryals, 123 Ga. 330, 51 SE 428; 
Hudgins v. Coca Cola Bottling Co., 
122 Ga. 695, 50 SE 974; Atlantic, etc., 
Re CONV. Gardner, 122’ Ga. 82, 49 SE 
818; Russell v. Central of Georgia 
iS Co., 119 Ga. 705, 46 SE 858; Miller 
v. Merchants’, etc., Transp. Co., 115 
Ga. 1009, 42 SE 385; Pullman Palace 
Car Co. Vv. Martin, 92 Ga. 161, 18 SE 
364; Fulton Ice, ete., Co. v. Pece, 29 
Garant 507, 116 SE 57; O’Dell vy. Wol- 
cott, 14 Ga. A. a 81 SE 819; Fuller 
Ve Anman, 10 Ga. 680, 74 SE 287. 

Ida.—Osborn y. Soar, 24 Ida. 158, 
132 P 967; Younie v. Blackfoot Light, 
eLenu@oy 15 Ida. 56, 96 P 193; King v. 
Oregon 'Short- Line R. Co., 6 ‘Tda. 306, 
55 PB 665, 59 LRA 209. 

Tll.—Miller v. S. 8; Kresge Co., 306 
Til. 104, 137 NE 385. 

Ind. —Lake Erie, ete., R. Co. ’ v. 
McFall, 165 Ind, 574, 76 NE 400. 

Md.—Jeter v. Schwind Quarry Co., 
97 Md. 696, 55 A 366. 

N. C— Conley v. Richmond, ete., R. 


Co.. 109 N. C. 692, 14 SE 303. 
Middletown, 82 Pa. 
Super, 68. 
R. ee v. Rhode Island Co., 
27 R, 205, 61 A 601 


s. De walker v. McCaull, LISD: 
512, 88 NW 578. 

Tex.—Gulf, ete: RSs Colly. Anson) 
(Civ. A.) 82 SW 785; Missouri ‘Pac. 
Senet: v. Johnson, 3 Tex. A, Civ. Cas. 

“General allegations that the de- 
fendant was negligent, or that the 
plaintiff was injured. by the negligent 
conduct of the defendant, or the like, 
will not alone withstand a special de- 
murrer. The pleader should state 
wherein the negligence consisted. He 
must plainly, fully, and distinctly set 
forth his cause of action. If he has 
done this, he is not required to enter 
into elaborate statements of min- 
utiz. If he sets forth the negligent 
conduct complained of, a subsequent 
reference to it as the negligence 
above stated, or ‘above enumerated,’ 
does not render the petition demur- 
rable.” Harris v. Southern R. Co., 
129 Ga. 388, 391, 58 SE 873. 

[a] Illustrations —(1) A  com- 
plaint which does not specifically al- 
lege the things concerning which 
negligence is imputed is demurrable 
for uncertainty. Osborn v. Carey, 24 
Ida, 158, 182 P 967; Lake Erie, etc., 
R. Co. vii MecRMall,\:165 Indi 574,276 
NE 400. (2) A complaint which, 
after alleging certain duties, makes 
a general averment of negligence in 
the discharge of such duties, with- 
out specifying in what manner de- 
fendant’s negligence caused the 
jury, is insufficient on demurrer 
thereto. Jeter v. Schwind Quarry 
Co., 97 Md.--696, 55 A 3866. (3) An 
allegation that the injury was caused 
by a defect, the nature whereof is 
unknown to plaintiff, is equivalent 
simply to a general allegation that 
defendant was guilty of negligence, 
without saying in what the negli- 
gence consisted, and is subject to a 
special demurrer. Wilbur v. Rhode 
Island Co., 27 R. I. 205, 61 A 601. 

[b] Sufficiency of demurrer.—A 


in- 


demurrer,®° or exception;*! or by a motion to make 
more definite and certain.® 


If defendant answers 


demurrer for want of facts to a com- 
plaint in an action for negligence is 
sufficient if it indicates that the de- 
fects in the complaint consist in the 
failure to allege what in law consti- 
tutes negligence. Conley v. Rich- 
mond, etc., R. Co., 109 N. C. 692, 696, 
14 SE 303° (a demurrer alleging that 
“the negligence complained of is not 
sufficiently and legally set out” held 
sufficient). 

[c] Matters to be considered.—Al- 
legations of the petition descriptive 
of the circumstances of the injury 
and contemporaneous therewith will 
be considered in determining the suf- 
ficiency of specifications of negli- 
gence to which a special demurrer 
is addressed, and when the grounds 
of negligence as alleged and thus 
considered are sufficient to withstand 
a special demurrer raising only the 
objection that it does not appear how 
the negligence alleged contributed to 
the injury, such a demurrer is prop- 
erly overruled. O’Dell v. Wolcott, 
14 Ga. A. 536, 81 SE 819. 

61. Texas, ’etc., R. Co. v. Thomp- 
son, (Tex. Civ. A.) 286 SW 536; -Gar- 
row v. Allen, (Tex. Civ. A.) 260 SW 
887; St. Louis, ete., R. Co. v. Marco- 
fich, (Tex, Civ. A.) 185 SW 51. 

[a] “A mere abstract proposition 
that defendant ... was guilty of 
negligence in handling the cotton 
which resulted in injury to plaintiff, 
is not sufficient as against an ex- 
ception pointing out that the plead- 
ing does not state the concrete facts 
which caused the damage and waste 
to the cotton.” Garrow v. Allen, 
(Tex. Civ. A.) 260 SW 887, 889. 

62. U. S.—McInerney v. Virginia- 
Carolina Chemical Co., 118 Fed. 653. 


Ark.—Choctaw, etc., Re < Coy Pave 
Doughty, 77 Ark. 1, 91 ‘SW: 768. 
Colo.—Drake v. Slessor, 65 Colo. 


292, 176 P 301; La Junta v. Burns, 
46 Colo.. 436, 104 P 941; Denver, -v. 
Cons. Electric Co. v. Lawrence, 31 
Colo. 301, 73 P 39; Wilson v. Denver, 
ete., R. Go., 7 Colo. 1 Os 12) a) 3s Den- 
ver, etc., Risa Cosnve Vitello, 21° Colo. 
A. bl, 5%, 121 P 112 [eit .Cyel- 

Fla.—German-American Lumber 
Co. v. Brock, 55 Fla. 577, 46 S 740. 

Ga. __Hudgins v. Coca Gola Bottling 
Co., 122 Ga. 695, 50 SE 974. 

Ind.—Chicago, ete, Re Cora, Mea- 
lock, 187 Ind. 224, 118 NE 810; Curtis 
v. Mauger, 186 Ind. 118, 114 NE 408; 
Tipton. Light, etc., Co. v. Newcomer, 
156 Ind. 348, 58 NE 842; Louisville, 
ete., R. Co. v. Bates, 146 Ind. 564,. 
45 NE 108; Peerless Stone Co. v. 
Wray, 143 Ind, 574, 42 NE 927; Louis-: 
ville, etc., R. Co. v. Berkey, 136 Ind. 
181, 35 NE 3; Mississinewa Min. Co, 
v. Patton, 129 Ind. 472, 28 NE 1113, 
28 AmSR 203; Ohio, etc., Rie Cota 
Walker, 113 Ind. 196, 15 NE 234, 3 
AmSR 638; Hammond vy. Schweitzer, 
112 Ind, 246, 183 NE 869; Rushville v. 
Adams, 107 Ind. 475, 8 NE 292, 57 
AmR 124; Cleveland, etce., R. Co. v.. 
Wynant, 100 Ind. 160; Hawley v. 
Williams, 90 Ind. 160; Boyce v. Fitz-- 
patrick, 80 Ind, 526; ‘Cincinnati, etc., 
Rr Co;; v..(Chester, 57 Ind. 297; Ohio,. 
otc Rey Cor av. Selby, 47 Ind. 471, AG 
AmR 719; Terre Haute, etc., Tract. 
Co. v. Maberry, 52 Ind. A. 114, 100 
NE 401; Indianapolis, ete., Tract. Co. 
v. Newby, 45 Ind. A. 540, 90 NE 29,. 
91 NE 36; Coal Bluff Min. Co. v. 
Watts; 6 Ind: ‘A. 347,.33 NE 662% 
Medsker v. Pogue, 1 Ind. A, 197, 27 
NE 432. 

Kan.—Price v. Atchison Water Co., 
58 Kan. 551, 50 P 450, 62 AmSR. 
625; Atchison, ete., R. Co. v. O’Neill, 
49 Kan. 367, 30 P 470. 

Mo.—Mehan v. St. Louis, 217 Mo. 
35, 116 SW 514. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


and goes to trial without objection it is too late 
thereafter to contend that the declaration or com- 


plaint was insufficient to charge 


actionable negligence;** and on the other hand, 
if on a special demurrer plaintiff fails so to amend 
in general allegations as to set forth one or more 
specific acts of negligence, the declaration or pe- 
But where a general 
aliegation of negligence is accompanied by a rea- 
sonably certain description of the specific facts 
upon which such general -allegation is based, the 
pleading is not subject to a special demurrer, co or 
motion to make more definite and certain ;°° and 
in most jurisdictions plaintiff cannot be required 
by special demurrer or motion to set forth the 
particulars of the negligence where the facts are 
within the knowledge of defendant, and are such 
that plaintiff cannot be expected to know them,®* 
although as to this latter rule there is authority 


tition may be dismissed.*4 


to the scontrary. es 


Determination of sufficiency. In determining the 
sufficiency of the pleading, upon objection thereto 
the question of whether negligence properly and 


Nebr.—Burnham y. Chicago, etc., 
R. Co., 87 Nebr. 696, 127 NW 1075; 
Tolles’ v. Meyers, 65 Nebr. 704, 91 
NW 505; Omaha, ete., R. Cow ve Crow, 
54 Nebr. 747, 74 NE 1066, 69 AmSR 
741; Fremont, etes RCo. vo Harlin, 
50 Nebr. 698, 70 NW 263, 61 AmSR 
578, 36 LRA "417, 

N. J.—Minnuci v. Philadelphia, etc., 
R. Co., 68 N. J. L. 432, 53 A 229. 

N. Y.—Pagnillo v. Mack Pav., etc., 
Co., 142 App. Div. 491, 127 NYS (28 
Dexter v. Fulton, 86 Hun 433, 33 
NYS 901. 

Oh.—New York, etc., R. Co. y. Kist- 
ler, 66 Oh. St. 326, 64 NE 130; Lake 
Shore, ete., R. Co. Vv. Lavalley, 36 
Oh. St. 221; Doebel y. Curnayn, 17 
Oh. A. 346; Heil v. Proctor, 12 Oh, A. 
35,-30-0. GA. 412. 

Or.—Kennedy v. Hawkins, 54 Or. 
164, 102 P 733, 25 LRANS 606; Wild 
Vv. Oregon Short- Line, etc., R. Co., 21 
Onesies P1954) 


Pa.— Rife v. Middletown, 32 Pa. 
Super. 68. 
Porto Rico.—Flores v. Pérez, 29 


Porto Rico 977. 
S. C.—Burton v. Anderson Phos- 
phate,- etc., Co., 75 S. C..173, 55 SE 


PATE 
S. D.—Walker v. McCaull, 13 S. D. 
512, 83 NW 5738. 


Wis.—Young v. Lynch, 66 Wis. 514, 
29 NW 224; Fitts v. Waldeck, 51 Wis. 
567, 8 NW 363. 

[a] Rule applied: (1) To a peti- 
tion in causing and allowing water to 
overflow to rooms of tenant below. 
Heil vy. Proctor, 12 Oh. A. 35, 30 O. 
Cc. A. 412. (2) Po a complaint stat- 
ing decedent’s injury, and alleging 
that it was caused as a consequence 
and solely by reason of defendant’s 
negligence. Terre Haute, etc., Tract. 
Co. v. Maberry, 52 Ind. A. 114, 100 
NE 401; Indianapolis, etc., Tract. Co. 
Vv. Newby, 45 Ind. A, 540, 90 NE 29, 
91 NE 36. 

[b] In Iowa (1) ordinarily a gen- 
eral allegation of negligence is not 
subject to a motion for a more spe- 
cific statement. Hanen v. Lenander, 
178 Iowa 569, 160 NW 18; Scott v. 
Hogan, 72 Iowa 614, 34 NW 444; 
Grinde v. Milwaukee, etc., R. Co.; 42 
Iowa 376. (2) But the circumstances 
of the case may be such that, as a 
matter of fairness to defendant, the 
court will, upon notice, require plain- 
tiff to plead more specifically. Hanen 
v. Lenander, supra. (3) “AS a mat- 
ter of justice to the- defendant, that 
he may be able to anticipate the na- 
ture of the evidence, he will be re- 
quired to meet,and to properly pre- 
pare his defense, the practice now 

_ prevails, at least in many cases, to 
require ‘the plaintiff, upon motion of 
the defendant, to specify with reason- 
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lawfully may be inferred from the facts alleged 
in the first instance is solely for the court to de- 
termine,®® and the fact that the jury, in view of 
the supporting evidence, might arrive at a different 
conclusion is not a matter to be considered ;7° and, 
where the complaint or petition is fairly suscepti- 
ble of a construction which amounts to a general 
charge of negligence, it should be so construed.” 
If the conditions and circumstances on which plain- 
tiff relies are set out, the court may consider them 
in deciding the sufficiency of the allegations of 
negligence to withstand a special demurrer;’? but 
it has been held that since questions as to dili- 
gence and negligence are purely for the jury,’ the 
court will not solve them on demurrer except in 
plain and undisputable cases."4 
Application for bill of particulars. 
risdictions, where the act or omission constituting 
the negligence complained of is set out with rea- 


In some ju- 


sonable certainty, with a general allegation of 


able precision the facts which he 
expects to prove in support of the 
ultimate alleged fact of negligence.” 
Gordon v. Chicago, ete., R. Co., 129 
Iowa 747, 752, 106 NW 177. 

[e] In Virginia, under Code (1919) 
§ 6091, the particulars of the negli- 
gence may be demanded of defend- 
ant. Bryant v. Fox, 135 Va. 296, 116 
SE 459 

Motion to make more definite and 
certain generally see Pleading [31 
Cyc 644 et seq]. 

63. Ariz.—Hobson v. New Mexico, 
ete., R. Co., 2 Ariz. 171, 11 P 545. 

Colo.—Drake vy. Slessor, 65 Colo. 
292 poe PaO 

Ind:—Peerless Stone Co. v. Wray, 
143 Ind. 574, 42 NE 927. 

Mo.—Baskett v. Metropolitan St. 
R. Co., 123 Mo. A. 725, 101 SW -138. 

Oh.—Heil v. Proctor, 12 Oh, A. 35, 
30. OF CA, 4125 

Pa.—Rife v. Middletown, 32 Pa. 
Super. 68. 

[a] If defendant fails to move 
that the general allegations be made 
specific, he has no ground of com- 
plaint in an appellate court because 
of their generality. Drake v. Slessor, 
65 Colo. 292, 176 P 301. 

64. Palmer Brick Co. v. Chenall, 
119 Ga. 837, 47 SEH 329; Russell v. 
Central of Georgia R. Co., 119 Ga. 
705, 46 SE 858. 

Dismissal or nonsuit for objections 
to pleadings generally see Dismissal 
and Nonsuit §§ 104-109. 


65. Jackson vy. Hord, 31 Ga, A. 527, 
121 SE 143; Rome R. 4) netC CO! 1 Na 
King, 30 Ga. A. 231, 117 SE 464; 


Fuller v. Inman, 10 Ga. A. 680, 74 
SE 287; bas eae v. Central of Georgia 
R. Co., 6 Ga, A. 97, 64 SE 302. 
66. Harrington v. Stillman, 120 
App. Div. 659, 105 NYS 75; Mullen v. 
Hall, 51 Misc. 59, 99 NYS 841. 
Romedy by application for bill of 


particulars see infra text and notes] 


75, 76: 

67. Colo.—Denver, etc., R. Co. v. 
Vitello, 21 Colo, A. 51, 57, iW dag ately, 
[eit Cye]. 

Tll.—Chicago City R. Co. v. Jen- 
nings, 157 Ill. 274, es NE 629. 

La.—Lykiardopoulo v. New Or- 
leans, etc., Light, etc., Co., 127 La. 


309, 53 S 575, AnnCas1912A 976. 

Mo.—Stolle y. Anheuser-Busch, Inc., 
ae: 520, 271 SW 497, 39 ALR 
1001. 

N. BGI Sones v. Long Island R. 
(@lo pees} Y. Super. 89. 

Sr TIS v. Shaw, 69 Or. 460, 137 
P 229; Cederson v. Oregon R., etc., 
Cor 38 Or. 343, 62 P 637, 63-P 763. 

Bi I—Cox vi Providence Gas Co., 
17 R. I. 199, 21 A 344, 

Tex.—Missouri Pac, R. Co. v. Hen- 
nessey, 75 Tex. 155, 12 SW 608; San 


negligence, plaintiff may be required, upon an ap- 
plication made by defendant, to file a bill of par- 
ticulars setting out the facts in more detail; but 


Antonio, etc., R. Co. v. Adams, 6 
Tex. Civ. A. 102, 24 SW 839; Texas, 
ete., R. Co. v. Easton, 2 Tex. Civ. A. 
378, 21 SW 575, 

Wis.—Young y. Lynch, 66 Wis. 
514, 29 NW 224, 


Ont.—Smith v. Reid, 17 Ont. L. 
265, 12 OntWR 659. : 
[a] Tlustration. — Where negli- 


gence was alleged in driving a wa- 
gon, plaintiff will not be required, 
on motion, to state in detail in what 
the negligence consisted, and in what 
manner the horse and wagon were 
negligently driven. Adams Express 
ee v. Aldridge; 20 Colo. A. 74, 77 P 

Want of knowledge as affecting al- 
legations generally see infra § 654. 

68. Huggins v. Coca Cola Bottling 
Co., 122 Ga. 695, 50 SE 974 (a specifi- 
cation of the particulars of the negli- 
gence relied on cannot be avoided by 
an allegation that plaintiff had been 
unable to ascertain the particular 
acts of negligence causing the in- 
jury, and that, on account of the 
manner in which the injury was in- 
flicted, they wére matter more pecu- 
liarly within the knowledge of de- 
fendant). 

69. Sawyer v. Hooper, 79 Cal. A. 
395, 249 P 530. 

70. Sawyer v. Hooper, supra. 

71. Doebel v. Curnayn, 17 Oh, A. 


346. 

72. O’Dell v. Wolcott, 14 Ga. A. 
536, 81 SE 819; Fuller vy. Inman, 10 
Ga. A. 680, 74° SE 287; Pittsburgh, 
@te,, ot Co. v. Arnott, 189 Ind. 350, 
126 NE 13. 

[a] Allegation of negligence held 
sufficient as against a special de- 
murrer raising only the objection 
that it does not appear how the neg- 
ligence alleged contributed to plain- 
tiff’'s injury. O’Dell v. Wolcott, 14 
Ga. A, 536, 81 SH 819. 

73. See infra § 852 et seq. 

74. American Agricultura] Chemi- 
eal Co. viiRyan; 25 Ga. A, 128, 103 
SE 432; Western Union Tel. Co. v. 
Spencer, 24 Ga. A, 471, 101 SE 198. 

75. McFarland’ v. Consolidated 
Gas Co., 125 Fed. 260; Harrington v. 
Stillman, 120 App. Div. 659, 105 NYS 
75; Waller v. Degnon Contracting 
Co’, 120 App. Div. 389, 105 NYS 203; 
Heslin v. Lake Champlain, etc., R. 
Co., 109 App. Div. 814, 96 NYS 161; 
Wilson v, American Steel, etc., Co., 
56 App. Div. 527, 67 NYS 508: Baker 
v. Sutton, 86 Hun 588, 33 NYS 1072 
Jackman Vv. Lord, 56 Hun 192, 9 NYS 
200; Mullen v. Hall, 51 Misc. 59, 99 
NYS 841; Tiffany v. Nicholson Bor- 
ough, 11 Pa, Dist. 601; Niden v. 
Wolfenden, 12 Pa. Co. 398. 

[a] Bill of particulars required.— 
(1) Where, in an action for injuries 
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caution should be exercised by the courts in re- 
quiring plaintiff to furnish such particulars.? — 

[§ 651] (d) Application of Res Ipsa Loquitur 
Generally speaking, the doctrine of res 
ipsa loquitur is a rule of evidence,” and ordinarily 
But, as has been 
said, cases dealing with this doctrine as a rule 
of. evidence are authority on the question of plead- 
ing in such eases;7® and it has been held that in 
a ease in which the rights and duties of plaintiff 
and defendant were coérdinate and complementary, 
in order that this doctrine may be availed of plain- 
tiff must allege and prove that the act or omission 
which caused the injury was one that a reason- 
ably prudent person, in defendant’s place, would 
have foreseen might cause the injury.2° Where the 
ease comes within this doctrine,*+ in some juris- 
dictions general allegations of negligence, in the 
absence of objection thereto, are sufficient, espe- 
cially where the facts are such that plaintiff cannot 
be expected to be informed as to the causes of the 


Doctrine. 


has no application to pleadings.’® 


caused by the explosion of a fly 
wheel, the only allegation of negli- 
gence on the part of defendant was 
that the explosion of the wheel ‘was 
due to the carelessness and negli- 
gence and the want of proper care 
and skill on the part of the defend- 
ant or its agents, servants or em- 
ployees,” defendant was entitled to a 
bill of particulars stating what facts 
indicating negligence, if any, plain- 
tiff expected to show on the trial 
besides the fact of the explesion. 
Myers v. Albany R. Co., 5 App, Div. 
596, 597, 39 NYS 446. (2) In an 
action of trespass for damages 
caused by neglecting to construct 
and keep open ditches or drains to 
earry off accumulated water, and for 
diverting water past its natural out- 
let on plaintiff's premises, the court 
will require plaintiff to file a bill of 
particulars specifying where and by 
what means the water was collected 
and diverted. Tiffany v. Nicholson 
Borough, 11 Pa, Dist. 601. 

[b] Bill of particularg held in- 
sufficient.—A bill of particulars, 
which, after stating certain particu- 
lars in which defendants were al- 
leged to have been negligent, states 
“that the said defendants were negli- 
gent in other respects whereby plain- 
tiff’s intestate’s death was caused,” 
does not give defendants notice of 
what they must be prepared to meet 
on the trial. Baker v. Sutton, 86 Hun 
588, 589, 83 NYS 1072. 

{[c] Motions to make certain and 
for bill of particulars distinguished. 
—‘TIt is sometimes difficult to dis- 
tinguish between the remedy by bill 
of particulars and the remedy to 
make a pleading definite and certain, 
Where the distinction clearly exists, 
however, it should be observed even 
though the result of either applica- 
tion would be the same. ... One 
reason for observing the distinction 
is that a motion for a bill of par- 
ticulars may be opposed with affi- 
davits, whereas a motion to make a 
pleading definite and certain must be 
determined on the pleading alone. 
Another reason is that the insertion 
in a pleading of unnecessary details 
violates the rule of brevity, clear- 
ness and conciseness which is not 
only commendable, but is also com- 
manded. Code Civ. Proc. §§ 481, 500.” 
Harrington v. Stillman, 120 App. Div. 
659, 661, 105 NYS 75, 

Bill of particulars respecting torts 


Leo ed see Pleading [81 Cyc 
76. Villiers v, Third Ave. R. Co., 
22) Misc. 17, 48 NYS 614: Muller v. 


Bush, etc., Mfg. Co., 15 AbbNCas (N. 
Y.) 88, 1 HowPrNS 50. 

fa] “Great caution should be ex- 
ercised by the courts in requiring 
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injury.®® 


parties to furnish particulars in ac- 
tions for damages resulting from 
negligence. It is usually impossible 
for a plaintiff to know with any de- 
gree of precision what his proof will 
be, and the bill of particulars would 
in most cases of that character be an 
instrument of embarrassment and in- 
justice.” Muller v. Bush, ete, Mfg. 
Co.,. 15. AbbN€as: (N., Y:),'88, 93,7 £ 
HowPrNS 50. 

77. See infra § 769. 

78. Hudgins v. Coca Cola Bottling 
Co., 122 Ga. 695, 50 SE 974; Harden 
v: Georgia R. Co, 3 'Ga.~A, 344,59 
SE 1122; Simmons v, Commonwealth 
Edison Co., 203 Ill. A. 367. 
naecne Morgan y. Yamada, 26 Hawali 

“Tt has been suggested in argument 
that the mere recital of circum- 
stances under which this accident oc- 
curred would have been sufficient, in 
other words, that the maxim res ipsa 
loquitur applies. Few decisions deal- 
ing with the question of pleading in 
cases where this doctrine was held 
to be applicable have come to our 
attention. Most of the cases found 
in the books deal with the question 
of proof in such cases. But since 
one is not required to allege more 
than he must prove the cases appear 
to be authority on the question of 
pleading as well. There are a few 
cases, however, where the question 
of pleading in such cases was in- 
volved.” Morgan v. Yamada, supra. 

80. ‘Chicago, etc., R. Co. v. Reilly, 
212 Ill. 506, 72 NE 454, 103 AmSR 
243; Baliutis v. G. H. Hammond Co., 
170 Tll. A. 598; Cleveland, ete., R. 
Co, v. Berry, 152 Ind. 607, 53 NE 415, 
46 LRA 33. 

When res ipsa loquitur applicable 
generally see infra §§ 772-781. 

81. See infra §§ 771-786. 

82. Ark.—Chiles v. Ft. Smith 
Commn, Co., 139 Ark. 489, 216 SW 11, 
8 ALR 493. 

Ill.—Simmons  v. Commonwealth 
Edison Co., 203 Tll. A. 367. 

La.—Lykiardopoulo vy, 
leans,) ete., Light, ete. Co,, 
309, 58 S 575, AnnCas1912A 976. 

Mo.—State v. Ellison, 272 Mo. 
571, 199 SW 984; Watson v. Chicago 
Grae Western R. Co. (A.) 287 SW 

Tex.—Trinity, ete., R. Co. v. Geary, 
(Civ, A.) 169 SW 201 [rev on another 
ground 107 Tex, 11, 172 SW 545). 

[a] IWlustration.—Under the doc- 
trine of res ipsa loquitur, not limited 
to contractual or any particular rela- 
tions, a cause of action is stated by 
a complaint alleging the blowing up, 
by causes unknown to plaintiffs, of 
a four-story business house, which, 
with all gas and ammonia fixtures 
therein, was in the exclusive control 


injury, whereas defendant must be assumed to be 
fully informed;8* and the specific acts of negli- 
gence need not be alleged,** and, if alleged, may be 
disregarded as surplusage.®® t 1 
however, under the system of code pleading requir- 
ing a plain and concise statement of the facts con- 
stituting plaintiff’s cause of action,*® it has been 
held that a general averment of negligence, if ob- 
jected to by special demurrer, cannot be aided by 
the res\ipsa loquitur doctrine,’? and, even in such 
cases, plaintiff must plead the particular acts of 
negligence which he claims to have caused the 


On the other hand, 


[§ 652] (e) Allegation of Specific Facts—aa. 
When Not Necessary. In accordance with the rule 
that only ultimate facts should be alleged, and that 
it is neither necessary nor proper to allege mat- 
ters of evidence in a pleading,®® and as a corollary 
of the rule permitting negligence to be alleged in 
general terms,® the rule is well settled, in most 
jurisdictions, that plaintiff need not define the quo 


of defendants, killing plaintiff's in- 
testate, rightfully in the building at 
the time, but having no duties to 
perform in connection with the in- 
strumentalities occasioning the acci- 
dent. Chiles v. Ft. Smith Commn. 
Co., 139 Ark, 489, 216 SW 11, 8 ALR 
493 


General allegations of negligence 
generally see supra §§ 647-650. 

83. Lykiardopoulo v. New Orleans, 
ete., Light, etc., Co., 127 La. 309, 53 
S 575, AnnCas1912A 976. 

Effect of want of knowledge on 
pleading negligence generally see 
infra § 654, 

/ 84. Kaemmerling v. Athletic Min., 
ete.,, Co., 2 F. (2d) 574;. Baltimore, 
etc.,, R. Co. v. Hill, 84 Ind. A. 354; 
148 NE 489;. Dotson v. Louisiana 
Cent. Lumber Co., 144 La. 78, 83, 80 
S 205; Nashville Interurban R. Co. 
v. Gregory, 137 Tenn. 422, 193 SW 
1053; Turnpike Co. v. Yates, 108 
Tenn. 428, 67 SW 69. 

“There iS no reason why: a plain- 


tiff should allege that which he is. 


Dotson 
Co., su- 


pra. 

85. Nashville Interurban R. Co. v. 
Gregory, 137 Tenn. 422, 193 SW 1053; 
Washington-Virginia R. Co. v. Bout- 
night, 113 Va. 696, 75 SE 1032, Ann 
Cas1913E 546. 

Admissibility of evidence under 
such allegations see infra §§ 720, 721. 

86. See statutory provisions. 

87. Hudgins v. Coca Cola Bottling 
Co., 122 Ga. 695, 50 SE 974; Fulton 
Iee, etc., Co. v. Pece, 29 Ga. A. 507, 
116 SE 57. 

-[a] Rule applied.—In an action 
by a contractor’s employee for in- 
juries sustained from ‘the explosion 
of a tank while being tested after 
repairs, a count alleging that the 
explosion was brought about by de- 
fendant’s conduct in making the test, 
but that plaintiff had no information 
as to the specific acts of negligence, 
while defendants were fully informed 
of the causes of the explosion, which 
ordinarily would not occur where 
ordinary care was exercised, and that 
the tank was in defendant’s posses- 
sion at the time of the explosion, is 
subject to special demurrer for fail- 
ure specifically to allege negligence. 
Fulton Ice, etc., Co. v. Pece, 29. Ga. 
A. 507, 116 SE 57. 

88. Southern R. Co. v. Standard 
Growers’ Exch., 34 Ga. A, 534, 130 SB 
373; Harden v. Georgia R. Co., 3 Ga. 
A. 344, 59 SE 1122; Georgia R., etc., 
ne v. Williams, 3 Ga. A. 272, 59 SE 


not called upon to prove.” 
v. Louisiana Cent. Lumber 


Pleading acts of negligence gen- 
erally see supra § 645. 

89. See Pleading [31 Cyc 49]. 

90. See supra § 647, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 650-652 


—— ay 
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modo of the negligence,®! or set out in detail the 
specific facts that render the act or omission com- 
plained of negligent,®? or specify the particular acts 


91. Dwight Mfg. Co. v. Holmes, 
198 Ala. 590 73 S 933; Southern R. 
v. Crawford, 164 Ala. 178, 51 S 340; 
Louisville, etc., RiCoisve Church, 155 


Ala, 329, 46 § 457, 130 AmSR 295 
Birmingham Ne Kircus, 19 Ata. A. 
60485-1-99.) So 780: Virginia- Carolina 


Chemical Co. 
588, 62 S 2538. 
note 92, 

92. U. S.—Geneva Mill Co. v, An- 
drews, 11 F. (2d) 924: Deal v. U. S., 
LD: BS 2a) 03" Kaemmerling v. Ath- 
letic Min., ete., Co., 2 Be (20) “514s 
Tatum v. ‘Louisville, etc., R. Co., 253 
Head /898, 901; 11-651 (CCA 3878 [quot 
Cyc]. 
' Ala.—Vulean Rivet Corp. v. Law- 
rence, 214 Ala. 878, 108 S 3; Doul- 
lut v. Hoffman, 204 "Ala. Sie 86S 133 
Dwight Mfg. Co. v. Holmes, 198 Ala: 
590, 73 S 9838; Western Re Cony. 
Mays, 197 Ala, 367, 72 S 641; Sloss- 
Sheffield Steel, ete., Co. v. Weir, nly (i!) 
Ala, 227, 60 Ss 851: Birmingham ERS 
ete: Co. View Ox, 174 Ala. 657, 56 S 
1013: Louisville, ete., R. Co. v. Hol- 
Jand, 164 Ala. 73, 51 Ss 365, 187 AmSR 
253 Louisville, etc., R., Co. V;. Church, 
155 Ala. 329, 46 S 457, 130 AmSR 29; 
Southern R. Co. v. Burgess, 143 Ala. 
364, 42 S 35; Louisville, etc., R. Co, 
Vv. Marbury Lumber Cos P25 Alas, 
28 S 438, 50 LRA 620; Ensley RCo: 
ive: Chewning, 93 Ala, 24;.9° SS °458; 
Mobile, ete., R. Co. y. Crenshaw, 65 
Ala. 566; Leach v. Bush, 57 Ala, 145; 
Bugg v. Mitchell, 20 Ala. A. 555, 108 
S 713; Louisville, ete., R. Co. v. Dun- 
can, 16 Ala. A. 520, 79 S:513. 

Ariz.—Hobson v. New Mexico, etce., 
RCo; 2:ArizZ, 171, 11 P 545. 

Dufficy, 194 Cal. 383, 
228 P 1029; Manwell v. Durst, 178 
Watt CO ee bk Age Ook, 


1 AGR. 669% 
Sharpless y. Pantages, 178 Cal. 122, 
172 P 384; Bergen v. Tulare County 
Power.’ Co,,, 173 Cal.-.709, 161..P' 269; 
Champagne v. Hamburger, 169 Cal. 
683, 147 P 954; Wiley v. Cole, 52 Cal. 
‘A 617, 199 P5505 Hamilton y.. San 
Francisco, ete., R. Co. 48 Cal. A. 
TOL We ee aaot LY We wOOm,, AD. Cal, 
A. 696, 188 P 623; Fimple v. Southern 
PAC BOO worl Ae Lele lckupk peo tis 
Foley v. Northern California Power 


v. "Mayson, 7 Ala. A, 
And see cases infra 


Co., 14 Cal. A. 401, 112 P 467; Mc- 
Boe v. Schiffman, 4 Cal. A. 50, 87 
P 290. 


Colo.—McGonigle v. Kane, 20 Colo. 
292, 38 P 367; Denver, etc., R. Co. v. 
Vitello, 21 Colo, A.-51; 121. P 112. 

Conn.—Lang v. Brady, 73 Conn. 
707, 49 A 199; Bunnell v, Berlin Iron 
Bridge Co., 66 Conn, 24, 33 A 533. 

Fla.—Seaboard Air Line R. Co. v. 
Good, 79 Fla. 589, 84 S 733; Aultman 
v. Atlantic Coast Line R. Co,, 71 
Fla. 276, 71 S 283; Florida East Coast 
RwiCo. v. Knowles, 68 Fla. 400, 67 S 
122; Warfield v. Hepburn, 62 Fla. 418, 
57 S 618; Seaboard Air Line R. Co. v. 
Rentz, 60 Fla. 429, 54 8 13; German- 
‘American Lumber CoV ‘Brock, 55 
Fla. 577, 46 S 740; Atlantic Coast 
Line R. Co. v. Beazley, 54 Fla. 311, 
45 S 761; Jacksonville Electric Co. v. 
Schmetzer, 53 Fla. 370, 43 S 85; Con- 


sumers’ Electric Light, etc.,;R. Co, v. 
Pryor, 44 Fla. 354, 325 797. 
Ga.—Patterson v. Sams, 2 Ga, A. 


‘755, 59 SE 18; Georgia Southern, etc., 
‘R. Co. v. Barfield, 1 Ga. A. 203, 58 
SE 236. 


' Jll.—Chicago City R. Co: v.. Jen- 
inings, 157 Ill. 274, 41 NE 629; An- 
‘drew. v. Chicago, ete., R. Co., 45 Ill. A. 


269; Tllinois Cent. R. Co. v. Larson, 


42 Tl. A. 264 [aff 152 Ill. 326, 38 NE 
‘784 
ila. ——Wouisville,, ebc.,< Re Col. Nv: 


Berkey, 136 Ind. 181, 35 "NE 3; Louis- 
ville, etc., R. Co. v. Cauley, 119 Ind. 
142, 21 NE 546; Ohio, etc., R. Co. v. 
Walker, 113 Ind. 196, 15 NE 234, 3 
AmSR 638; Jones v. White, 90 Ind. 
255; Duffy v. Howard, 77 Ind. 182; 
St. Louis, etc., R. Co. v.. Mathias, 50 
Ind, 65; Ohio, ete, R. Co. v. Selby, 
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47 Ind. 471, 17 AmR 719; Jefferson- 
ville, ete., R. Cou. ¥: Dunlap, 29 Ind. 
426; Belt, R., ete., Co. v. McClain, 
58 Ind. A. 171, 106 NE 742; Tippe- 
canoe L. & T. Co. v. Cleveland, etc., 
R. Co., 57 Ind. A. 644, 104 NE 866, 
106 NE 739; Island Coal Co. v. Clem- 
mitt, 19 Ind. A. 21, 49 NE 38; Citi- 
Zens St.) Rs'Co;” v. Albright, 14 Ind. 
A. 433, 42 NE 238, 1028; Pittsburgh, 
etc., R. Cons. Welch, 12’ Ind. A. 433, 
40 NE 650; Hindman V. Timme, 8 Ind. 
A. 416, 35 NE 1046. 

Jowa.—Hanen _ vy. Lenander, 178 
Iowa 569, 160 NW 18; Gordon v. Chi- 
cago, etc, Tesh Co.; 129 Iowa 747, 106 
NW 177; Scott v. Hogan, 72 Towa 
614, 34 NW 444, 

Ky. —Pittsburg, etce., Co. 
Schaub, 136 Ky. 652, 124 ea 885, 136 
AmSR 273: Lexington R. Co. v. Brit- 
ton, 130 Ky. 676, 114 SW 295; Davis 
v. Ohio Valley Banking, etc., Co., 127 
Ky. 800, 106 SW 843, 32 Kyl 627, 15 
LRANS 402; Lowe v. Miller, 104 SW 
PA Sheree § Kyl 829; Louisville, etc., R. 
Con v.'Case;-9 Bush 728. 

La.—Carmanty v. Mexican Gulf R. 
Co... diva, Anns 70 3t 

Me.—Hebert v. Portland R. Co., 103 
Me. 315, 69 A 266, 125 AmSR 297, 138 
AnnCas 886. 

Md.—American Pav., ete., Co. v. 
Davis, 127 Md. 477, 96 A 623; Phila- 
delphia, etc., R. Co. v. Allen, 102 Md. 
110, 62 A 245. . 

Mass.—Benjamin v. Holyoke St, 
Co., 160 Mass. 3, 35 NE 95, 39 AnSE 
446: Ware v. Gay, 11 Pick. 106. 

Mich.—Lucas v. Wattles, 49 Mich. 
380, 13 NW 782. 

Minn.—Rogers v. Truesdale, 57 
Minn. 126, 58 NW 688; Ekman -v. 
Minneapolis St. R. Co., 34 Minn. 24, 
24 NW 291; Keating v. Brown, 30 
Minn, 9, 13 NW 909: Clark v. Chi- 
eae etc., R. Co., 28 Minn. 69, 9 NW 


Mo.—Pope v. Kansas City Cable R. 
Co., 99 Mo. 400, 12 SW 891; Mack v. 
St. "Louis, etc... Re COW, At MOL apa 
Schneider v. Missouri Pac. R. Co., 75 
Mo. 295; Finn v. St. Louis United R. 
Co. (A,) 267 SW 416. 

N. Y.—HEdgerton v. New York, etc., 
BCo., oop barbs 359) Lait: 39° Ne Ye 227. 
6 Transcr, A. 248]; Eldridge v. Long 
Island ~R.-Co:,' 3" N. ‘Y.- Super. +89; 
Hicks v. Serano, 74 Misc. 274, 133 
NYS 1102 [aff 149 App. Div. 7926 
mem, 133 NYS 1126 mem]. 

Oh.—Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmSR 548; Wehren- 
berg v. Cincinnati Tract. Co., 15 Oh. 
S&CP 101; 2°>OhNPNS, 271. 

Or.—Kennedy v. Hawkins, 54 Or. 
164, 102 P 7338, 25 LRANS 606; Chap- 
eron v. Portland Electric Co., 41 Or. 
39, 67 P 928; Cederson vy. Oregon R., 
ohoh Co., 38 Or. 348, 62 P 6387, 63 P 


Pa.—Fender_ v. 
Co., 28 WklyNC 98. 

R. .I.—Parker. v. Providence, etc., 
Steamboat Co, 17. R. I. 376, 22 A 
rep 23 A 102, 33 AmSR 869, 14 LRA 

Tex,—East Line, etc., R. Co. v. 
Brinker, 68 Tex. 500, 3 Sw 99; Row- 
land v. Murphy, 66 Tex. 534, 1 SW 
Goa: Dexas. Tract CG. sive Hanson, 
(Civ. A.) 143 SW 214; Patton-Wor- 
sham Drug Co. v. Drennon, (Civ. A.) 
123 SW 705 [rev on other grounds 
104 Tex. 62, 133 SW 871]; Galveston, 
etc., R. Co. v. Bonn, 44 Tex. Civ. A. 
631, 99 SW 4138; San Antonio St. R. 
Co. Vaalilth, jerlbexy Civ A, 4435.27 
SW 752. 

Utah.—Freedman v. Denhalter Bot- 
fling "Co., 54 Utah 513, 520, 182 P 
843 [quot Cyc]. 

Vidi Bryant. iV.) 2ox, 135° Va. 296, 
116 SE 459; Atlantic, etc., RxeaGOe ee 
Reiger, 95 Va. 418, 28 SE 590. 

Wash.—McLeod v. Chicago, etc, R. 
Co.,.65 Wash. 62, 68, 117° P 749 [eit 
Cyc]; Niemciek vy. H. McCormick 
Lumber Co., 46 Wash. 496, 


Mason Wrecking 


90 Pla “variety 
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of diligence which defendant should have performed 
in the fulfillment of his duty;9* for the reason 
that this would be pleading the evidence,®* and 


658; Collett v. Northern Pac. R. Co., 
23 Wash. 600, 63 P 225. 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 
SE 278; Owen Vv. Appalachian Power 
Co., 78 W. Va. 596, 89 SH 262; Starks 
v. Baltimore, Cte TRE Co = "WwW. Va. 
93, 87 SE 88; Bralley v. Norfolk, 
etc., R. Co., 66 W. Va. 462, 466, 66 SE 
653 [quot Cyc]; Snyder v. Wheeling 
Electrical Co., 43 W. Va. 661, 28 SE 
733, 64 AmSR 922, 39 LRA 499; Berns 
v. Gaston Gas Coal Co., 27 W. Va. 
285, 55 AmR 304; Hawker v. Balti- 
more, ete., R: Co.,°15 W:. Va.''628, 36 
AmR 825. 

[a] It need not allege all the 
circumstances which may be consid- 
ered in determining whether ordi- 
nary care required certain acts of 
defendant. Belt, R., etc., Co. v, Mc- © 
Clain, 58 Ind. A. 171, 106 NE 742. 

[b] Evidence of primary facts.— 
The declaration need not state the 
particular facts that are not primary 
or main facts, but are only evidence 
of primary facts. Snyder v. Wheel- 
ing Electrical Co., 43 W. Va. 661, 28 
SHE 733, 64 AmSR’ 922, 39 LRA 499. 

[e] ‘Tilustration.— Where, in an 
action by an employee of a shipbuild- 
ing company injured while on a pile 
driver belonging to defendant en- 
gaged to drive piles for the company, 
it was alleged that by virtue of the 
contract between the parties plaintiff 
was entitled to be on the pile driver 
at the time of the accident, the im- 
putation that plaintiff was a wrong- 
doer or trespasser was rebutted, and 
a specific averment, pointing out the 
negligent act proximately causing the 
injury, was not necessary. Doullut v, 
Hoffman, 204 Ala. 33, 86S 73. 

[d] Rule applied.—In an action 
for injury by fire due to negligence 
in the operation of an engine used 
in grading a road. American Pav., 


tie Co. v. Davis, 127 Md. 477, 96 A 
6 
{e] Ina justice’s court (1) a stat- 


ute, requiring a copy of the cause of 
action sued on to be attached to the 
summons, does not necessitate a spe- 
cific allegation of negligence, or a 
detailed relation of the acts from 
which negligence may be inferred, 
or by which it is to be proved, or 
that plaintiff set out a statement of 
the facts which constitute the al- 
leged negligence. Patterson v. Sams, 
2 


Gas AS "955, 59" SH L835) Georgia 
Southern, etc., R. Co. v. Barfield, 1 
Ga. 208, 58 SE 236. (2) Plead- 


ing in justice’s court generally see 
Justices of the Peace §§ 226-249. 


9c. Louisville, sete iRS psCos. wave 
Church, 155 Ala. 329, 46S 457, 130 
AmSR 29; Virginia- Carolina Chemi- 


cal Co. v. Mayson, 7 Ala. A. 588, 62 


S 253.. And see cases supra note 
92. f ; ‘ 

94 U. S.—Kaemmerling v. Athle- 
tie Mini, etc., Co., 2 F. (2d) 574. 


‘Ariz.—_-Hobson V. New Mexico, etc., 
R. Co}? 2° Ariz’ V1, 1 Bibs. 

Ind._—Tippecanoe Lit Sot, zASosdive 
Cleveland, ete., R. Co., 57 Ind. A. 644, 
104 NE 866, 106 NE oe 

Ky. __pittsburg et RIMISo: 
Schaub, 186 Ky. 652, 154 SW 885, 136 
AmSR 273 

Md.—Philadelphia, ete. R. Co, v. 
Allen, 102 Md. 110, 114, 62 A 245. 

N. Y.—Lachenbruch v. Cushman, 
87 NYS 476. 

Wash.—MclLeod v. Chicago, etc., R. 
Co., 65 Wash. 62, 68, 117 P 749 [cit 
Cyc]; Niemciek v. H. McCormick 
Lumber Co., 46 Wash. 496, 90 P 658. 

W. Va.—Snyder v. Wheeling Elec- 
trical Co., 43 W. Va. 661, 28 SE 738, 
64 AmSR 922, 39 LRA 499, 

And see cases supra notes. 91-93. 

“The asserted negligence and not 
the facts which proved the negli- 
gence constituted the cause of action. 
Negligence may be made manifest by 
of circumstances; but 
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for the further reason that it is generally better 
known to defendant than to plaintiff what defend- 
ant did, how he did it, and what he failed to do, 
as a result of which plaintiff was injured. 

[§ 653] bb. When Necessary. Where, however, 
specific acts of negligence are relied on for re- 
covery, they must be specifically pleaded.°® And 
where general allegations of negligence are followed 
by particular statements of specific acts of negli- 
gence, unless it appears that the general allegations 
were intended to cover acts other than those specifi- 
cally alleged,” the general allegations are qualified 
and restricted by the particular ones,°° and the 
sufficiency of the complaint to allege actionable 
negligence must be tested by such special allega- 
tions,°? and not by any general averment of negli- 
gence which the complaint may contain, although 
the general allegation of negligence would, in the 
absence of such special allegation, be sufficient to 
make a prima facie case of negligence.? In such a 
ease, if the particular facts constituting the negli- 
gence are alleged, without more, the complaint is de- 
murrable,? unless the acts or omissions specified, 
in themselves, constitute negligence as a matter of 
law.* So where plaintiff, without alleging that the 
act of which complaint is made was negligently 


whatever the evidentiary circum- 


stances may be the thing they, prove | tim, 


NEGLIGENCE 


Tex.—Missouri, etc., R. Co, v. Chit- 
(Civ. A.) 40 SW 23. 


[§§ 652-654 


done or omitted, attempts to show such fact by 
stating the conditions under which it was done 
or omitted, and all the circumstances surrounding 
the transaction, the facts alleged must be of such 
a character as will enable the court to say, as a 
matter of law, that negligence is shown, or as 
it is sometimes expressed, the facts alleged must 
be such as will imply the inference of negligence.® 
Where the acts complained of are innocent in them- 
selves sand injurious only in consequence of par- 
ticular circumstances, such circumstances must be 
alleged.” 

[§ 654] (f) Effect of Want of Knowledge of 
Facts.° Plaintiff is required to state the facts con- 
stituting the negligence complained of only so 
far as they appear to be properly within his knowl- 
edge;® and therefore, as an exception to the rule 
that he is required to set forth the act or omission 
which constitutes the negligence complained of with 
a reasonable degree of certainty and particularity,!® 
it is also a well settled rule that, where the facts 
pertaining to the neghgence are peculiarly within 
the knowledge of defendant and are such that plain- 
tiff cannot be expected to know them, such facts 
may be alleged with less certainty and particularity 
than would otherwise be necessary.1! In such a 


complaint sets out the conditions and 
circumstances surrounding the al- 


if they have probative value at all 
is negligence and negligence in re- 
spect of some designated act of com- 
mission or omission is the thing to 
be proved, and therefore the thing to 
be alleged in the pleading.’ Phila- 
delphia, etc., R. Co. y. Allen, supra. 

$5. Dwight Mfg. Co. v. Holmes, 
198 Ala. 590, 73 S 933; Southern R. 
Co. v. Crawford, 164 Ala. 178, 51.S 
340; Virginia-Carolina Chemical Co. 
v. Mayson, 7 Ala. A. 588, 62 S 253; 
Tietke v. Forest, 64 Cal. A. 364, 221 
P 681, 

{a] MTIlustration.—In an action for 
injuries to plaintiff by being struck 
by a wagon driven by defendant’s 
servant, the rate of speed of the 
wagon is a matter of evidence, and 
need not be pleaded. Lachenbruch y. 
Cushman, 87 NYS 476. 

Want of knowledge as affecting 
pleading generally see infra § 654. 

96. Louisville, ete, R. Co. Vv. 
Kelly, 198 Ala. 648, 73 S 953; Fimple 
v. Southern Pac. Co., 38 Cal. A. 727, 
177 P 871; Porter v. St. Joseph R., 
ete., Co.,'311 Mo. 66, 277 SW 913; 
O’Brien v. Canadian Nat. R. Co., 58 
N. S. 49, [1925] 1 DomLR 1201, 30 
CanRCas 69. 

[a] “fo constitute a specific al- 
legation of negligence as contradis- 
tinguished from a general allegation 
an enumeration and averment of spe- 
cific act or acts relied upon as a 
ground for recovery must be made.” 
Porter v. St. Joseph R., etc., Co., 311 
Mo. 66, 74, 227 SW 913. 

97. Goodwin v. Charleston, etc., R. 
Co., 76 S. C. 557, 57 SE 530; Texas, 


etc., R. Co. v. Thompson, (Tex. Civ. 
A.) 286 SW 536. 
98. Ind.—Chicago, etc., R. Co. v. 


Dinius, 170 Ind. 222, 84 NE 9. 
Iowa.—Ramsey v. Cedar Rapids, 
Co., 185 Iowa 329, 112 NW 
798. 


Kan.—-Chicago, etc, R. Co. v. 
Wheeler, 70 Kan. 755, 79 P 673. 

Minn.-—Willison v. Northern Pac. 
R. Co., 111 Minn. 370, 127 NW 4. 

Mo.—McCullough v. W. H. Powell 
Lumber Co., 205 Mo. A. 15, 216 SW 
803; Meredith v. Claycomb, (A.) 216 
SW 794; Gibler v. Quincy, etc., R. 
Co., 148 Mo. A, 475, 128 SW 791; 
Grisamore v. Chicago, etc, R. Co., 
118 Mo. A. 387, 94 SW 306. 

S. C.—Goodwin v. Charleston, etc., 
RmOOs WGOahac©. 00% son Sk boOs 


ete. RR. 


As affecting issues and proof see 
infra §§ 722, 723. 

99. Birmingham Ore, etc., Co. v. 
Grover, 159 Ala. 276, 48 S 682; Jones 
v. Munson SS. Line, 17 Ala. A. 226, 
84 § 415; Virginia-Carolina Chemical 
Co,.,.v.. Mayson, 7 -Ala..-A. 588, 62.58 
253; Sage v. Creech Coal Co., 194 Ky. 
415, 240 SW_ 42; Woodrow v. High 
Splint Coal Co., 194 Ky. 30, 238 SW 
184; Louisville, ete., R. Co. v. Hor- 
ton, 187 Ky. 617, 219 SW 1084; Mc- 
Quary v. Louisville, ete, R. Co., 
(Ky.) 128 SW 829; Murray v. Chesa- 
peake, Cic. ak. Co. 7139 Uy ioe Lae 
SW 821. 

[a]. Must show negiligence.—The 
specific facts pleaded must, inde- 
pendently of general allegation, show 
negligence. Sage v. Creech Coal Co., 
194 Ky. 415, 240 SW 42; Louisville, 
ete., -R., Co, vy. Horton, 187) piNy.n Od ts 
219 SW 1084. 

1. Birmingham R., etce., Co. v. 
Barrett, 179 Ala. 274, 60 S 262; Vir- 
ginia-Carolina Chemical Co. v. May- 
son, 7 Ala._A. 588, 62) S 253; Sage v. 
Creech Coal Co., 194 Ky. 415, 240 SW 
42; Fuller v. Illinois Cent. R. Co., 138 
Ky. 42, 127 Sw 501. 

[a] Rule applied.—Where plain- 
tiff undertakes to detail the facts of 
his injuries, and they do not con- 
stitute negligence, the mere addition 
that the injuries were caused by neg- 
ligence will not cure the defect. 


Fuller v. Illinois Cent, R. Co., 138 
Ky. 42, 127 Sw 501. 
2. Birmingham Ore, etc., Co. v. 


Grover, 159 Ala. 276, 48 S 682; Jones 
v. Munson. SS, Line, 17 Ala. A, 226, 
84 S 415. 

3% Dwight Mfg. Co. 
198 Ala. 590, 73 S 983; Knight v. 
Tombigbee Valley R. Co., 190 Ala. 
140, 67'S 2388; Birmingham R., etc., 
Co. Vin. Barrett, 79 TAla.’ 274s “60 <S 
262; Johnson v. Birmingham R., etc., 
Co., 149 Ala,-529, 43 S 33. 


v. Holmes, 


4 Dwight Mfg. Co. v. Holmes, 
198 Ala. 590, 73 S 933; Knight v. 
Tombigbee Valley R. Co., 190 Ala. 


140, 67 S 238; Birmingham R., etc., 
Co. v. Barrett, 179 Ala, 274, 60S 
262; Johnson y. Birmingham R., etc., 
Co., 149 Ala. 529, 43 § 33. 

& Pittsburgh, /ete:, R. Co. vi Ar- 
nott, 189 Ind. 350, 126 NE 13; Public 
Utilities Co. v. Vieau, 74 Ind. A. 677, 
129 NE 485. 

the 


[a] Rule applied.—Where 


leged negligent act or omission, a 
demurrer should be sustained if the 
conditions and circumstances are of 
such a character as to justify the 
court in holding as a matter of law 
that a person of ordinary prudence 
would not have performed the speci- 
fic act, or observed the designated 
precaution, and that the opposite in- 
ference could not be rightly and rea- 
sonably drawn; but a demurrer 
should be overruled where no infer- 
ence could arise other than that a 
person of ordinary prudence would 
have done the specific act or ob- 
served the designated precaution, or 
where the conditions and circum- 
stances alleged may be such as to 
justify the court in holding that 
there was room for fair and reason- 
able minds to reach opposite con- 
clusions as to the ultimate fact by 
eee Se hire conclusions. Pitts- 
u , etc.,, R. Co. v. Arn 
350, 1b aera. ott, 189 Ind. 
6 eveland, ete, R. Co. v. - 
kins, 171 Ind. '307,-86 NE 408; Laz 
porte Carriage Co. vy. Sullender, 165 
Ind. 290, 75 NE 277; Public Utilities 
me v, Vieau, 74 Ind. A. 677, 129 NE 
7. Polk v. Laurel Hill Cemeter 
Assoc., 37 Cal. A. 624, 174 P44: 
Sena ie Sa v. Parnin, 13 
nd, A. ; E 471; s 
Lupton, 7 Oh. 216. he eRe 
8. Cross references: 
In negativing contributory negli- 
gence see infra § 682, 
On special demurrer or motion see 
supra § 650. 
Pleading defendant’s knowledge as 
Sie a of duty see supra §§ 638— 
Pleading matters within knowledge 
of other party generally see Plead- 
ae arn ye nde 
i icago City R. Co. y, Jennin 
157 Ill. 274, 41 NE 629. And see 
cases infra notes 11-13. 
10. See supra § 645. 
11. Ind.—New York, etc., R. Co. v. 
Callahan, 40 Ind. A. 228, 81 NE 670. 
La.—Lykiardopoulo v. New Or- 
leans, ete., Light, ete., Co.) 127 "tua, 
309, 538 § 575, AnnCas1912A 976. 
Mo.—Stolle v. Anheuser-Busch 
Inc., 307 Mo. 520, 271 SW 497, 34 
ALR 1001. 
N. J.—Van Horn v. New Jersey 
Cent. BR. Co.)) 88°Ne ST, e133: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


j §§ 654-655] 


case it is sufficient to allege the act or omission 
constituting the negligence complained of in a gen- 
eral way,’ and the particulars of the negligent 
act or omission which caused the injury need not 
Where, however, the facts could have 
been ascertained by plaintiff, he*must allege with 
reasonable certainty in what respect defendant was 
negligent; and it has been held that the mere 
fact that defendant has complete knowledge con- 
cerning the instrumentality which caused the injury 
does not relieve plaintiff from setting out the par- 
ticulars in which defendant was negligent in respect 


be alleged.1% 


of such instrumentality.*> 


[§ 655] (g) Alleging Separate Acts of Negli- 
Subject to the rules relat- 
ing to the separate statement of causes of action 
or grounds for recovery,'? and to the joinder of 
causes of action in general,'® plaintiff in an action 
for negligence is not obliged to confine himself to 
a single complaint of negligence,’® but may allege 
as many different acts of negligence on which a 


gence!’—aa. In General. 


N. Y.—Eldridge v. Long Island R. 
Co., 3 N. Y. Super 89. 

R. I.—Cox v. Providence Gas Co., 
ieieee dL OO iad 1A. TOs Goce Ste , 

[a] Rule applied.—A_ petition in 
an action for negligent death caused 
by the explosion of a boiler tube in 
a power plant conducted by defend- 
ants jointly, which alleges that the 
explosion was caused by defendants’ 
negligence and failure to care for 
the boiler, and that by their negli- 
gence the boiler was weakened and 
unable to carry the steam pressure to 
which they negligently subjected it, 
alleges that the explosion resulted 
from defendants’ want of care and 
skill in its operation, and sufficiently 
specifies the particulars of the negli- 
gence. Lykiardopoulo v. New Or- 
leans, etc., Light, etc., Co., 127 La. 
309, 53 S 575, AnnCas1912A 976. 

12. Ala.—Coca Cola Bottling Co. 
v. Barksdale, 17 Ala. A, 606, 88 S 36. 

La.—Lykiardopoulo v. New_ Or- 
Jeans, etc., Light, etc., Co. 127 La. 
309, 58 S 575, AnnCas1912A 976. 

Mo.—Stolle v. Anheuser-Busch, 
Inc., 307 Mo. 520, 271 SW 497, 39 
ALR 1001; Watson v. Chicago Great 
Western R. Co., (A.) 287 SW 813, 814. 

Or.—Cederson v. Oregon R., etc., 
Co., 38 Or. 343, 62 P 637, 63 P 763. 

Tex:—Missouri Pac. R. Co. v. Jones, 
75 Tex. 151, 12 SW 972, 16 AmSR 
879; Garrow v. Allen, (Civ. A.) 260 
SW 887: Texas Co. v. Giddings, (Civ. 
A.) 148 SW 1142. f 

General allegation of negligence 
generally see supra 647-650. 

13. U. S.—Philadelphia Storage 
Battery Co. v. Air Reduction Sales 
Co., 274 Fed. 216. , 

Colo. Denver, ‘ete., R: Co: v. . Vi- 
tello,, 21. Colo, A. bi, 57, 121 P 112 
eit Cyc]. 

: Til =Chicaco ) City "RR. wo, Vv. Jen- 
nings, 157 Ill. 274, 41 NE 629. 

La.—Lykiardopoulo vy. New_ Or- 
leans, etc., Light, etc. Co., 127 La. 
309, 53 S 575, AnnCas1912A 976. 

N. Y¥.—Eldridge v. Long Island R. 
Co., 3 N.Y, Super, 89. 

Tex.—Missouri Pac. R. Co. v. Jones, 
75 Tex. 151, 12 SW 972, 16 AmSR 879; 
Gulf, etc., R. Co. v. Smith, 74 Tex. 
276, 11 SW 1104; Hast Line, etc., R. 
Co. v. Brinker, 68 Tex. 500, 3 SW 
99; Garrow v. Allen, (Civ. A.) 260 
SW 887; San Antonio, etc., R. Co. v. 
Adams, 6 Tex. Civ. A. 102, 24 SW 
839; Texas, ete, R. Co. v. Haston, 2 
Tex, Civ. A. 378, 21 SW 575. : 

Wis.—Young v. Lynch, 66 Wis. 
514, 29 NW 224, 

Ont.—Smith v. Reid, 17 Ont. L 
265, 12 OntWR 659. 

[a] Particular cause. — ‘Where 
from the nature of the case the plain- 
tiff would not be expected to know 
the exact cause or the precise negli- 
gent act which becomes the cause of 
an. injury, and where the facts are 
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cause of action is based as he feels his case war- 
rants,”° provided they are not inconsistent;?1 and 
several acts of negligence are not inconsistent 
within the meaning of this rule unless there is 
such a repugnancy between them that proof of one 
will necessarily negative the other.?? 
sistent grounds of negligence are alleged, plaintiff 
may be required to elect on which he will go to 
trial;?* but such an election is not required where 
the same acts of negligence are consistently charged 
in several different ways.?4 
Where some acts insufficient. 


Where incon- 


An allegation of 


separate and distinct acts of negligence on the part 


peculiarly in the knowledge of the 
defendant, he would not be required 
to allege the particular cause, but it 
would be sufficient to allege the fact 
in a general way, as that there was 
a defect of machinery or structure 
or want of skill in operating on the 
part of defendant or its servants, or 
some such fact as would give the de- 
fendant notice of the character of 
proof that would be offered to sup- 
port the plaintiff’s case.” Missouri 
Pac: 2. Cov vi Jones, 175 Texel], 15, 
12 SW 972, 16 AmSR 879. 

[b] In Georgia “plaintiff can not 
avoid setting forth the particulars of 
the negligence relied on by averring 
that such matters are more pecu- 
liarly within the knowledge of the 
defendant, and can not, for want of 
information, be alleged. What proof 
of negligence could be offered when 
he avers that he can not, for want 
of information, allege any specific 
act of negligence? We are not un- 
mindful of the fact that hardship 
may sometimes result from the ap- 
plication of this rule in given cases, 
but we entertain no doubt that the 
conclusion we have reached is cor- 
rect.” Hudgins v. Coca Cola Bot- 
tling Co., 122 Ga. 695, 699, 50 SH 974. 

Necessity of pleading particular 
facts generally see supra §§ 652, 653. 
a Kelly v. Davis, (R. I.) 1385 A 
Alleging act or omission constitut- 
rye negligence generally see supra § 


15. Philadelphia Storage Battery 
Co. v. Air Reduction Sales Co., 274 
Fed. 216. 

16. Alleging simple and gross 
negligence see’infra §§ 662, 663. 

Issues, proof, and variance where 
ERR rr acts are alleged see infra §§ 
711-713. 


a See Pleading [31 Cyc 116 et 
seq]. 
18. See Actions §§ 188-274. 


Charnogursky v. Price-Pan- 
Coal Co., 249 Pa. 1, 94 A 451. 
Cal.—Bergen v. Tulare County 
Power Co., 173 Cal. 709, 161 P 269. 
Ind.—Chicago, etc, R. Co. 
Barnes, 164 Ind. 143, 73 NE 91. 
Ky Louisville, ete.;~ Re Co... v. 
Greenwell, 155 Ky. 799, 160 SW 479. 
Mich.—Creen v. Michigan Cent. R. 
Co., 168 Mich, 104, 183 NW 956, Ann 
Cas1918C 98. 
Mo.—Craine v. Metropolitan St. R. 
Co., 246 Mo. 398, 152 S 24. 
Oh.—Schweinfurth  v. Cleveland, 
FoR. Con 60-0, St. 2to, 54° IND 
+ Take Erie, etc., R.-Co. v. Mul- 
eahy, 16 Oh. Cir. Ct. 204, 9 Oh. Cir. 
Dec. 82; Home Ins. Co. v. Pittsburgh, 
etc., R. Co., 4 OhNPNS 373. 
S. C—Farley v. Charleston Basket, 
ete., Co., 51 S. C, 222, 28 SH 1938, 401, 
Tex.—Debes v. Breenstone, (Civ. 
A.) 260 SW 211, 


Vv. 


of defendant is sufficient if either one of the acts 
alleged constitutes a sufficient ground for the ac- 
tion,?> and is sufficiently charged;26 and where re- 
covery may be had upon a proof of any one of” 
the distinct acts of negligence alleged, the complaint 
is not subject to demurrer for uncertainty or am- 
biguity 577 or because some immaterial or cumulative 
acts are not sufficiently charged,** the remedy of 


Va.—Pocahontas Collieries Co. 
Rukas, 104 Va. 278, 51 SE 449. 
§ pees in one count see infra 

21. Creen v. Michigan Cent. R. 
Co., 168 Mich. 104, 133 NW 956, Ann 
Cas1913C 98; Behen v. St. Louis Tran- 
sit Co., 186 Mo. 430, 85 SW 346, 
And see cases supra note 20, 

22. Craine v. Metropolitan St. R. 
Co., 246 Mo. 393, 152 SW 24; Jordan 


Vv. 


v. St. Louis Transit Co., 202 Mo. 
101 SW 11. Fatah 
[a] Mlustration—In an action 


against a municipality and others for 
injuries suffered by plaintiff who 
drove through an opening in the 
floor of a bridge. which was being 
repaired, allegations that defendants 
were negligent in failing to close the 
bridge to the public travel are in- 
consistent With allegations that it 
was their duty to erect guards for 
the protection of travelers, for the 
latter averments negative the right 
of the city to close the bridge for 
rt a fe teen Craine vy, 
etropolitan + van COsmre 4 
nee Si 24 » 246 Mo. 393, 
23. ehen v. St. Louis Transi 
186 Mo, 430, 85 SW 346. nt CO» 
Election: 
Between: 
Common-law and statutory negli- 
gence see infra § 658. 
Statements in one count generally 
ae see stile § 657. 
remedies generally see El i 
Remedies 20 C. J. p 1. Wien ea 
24. Shenners v, West Side St. R. 
Co., 74 Wis. 447, 483 NW 103.” 
25. U. S.—J. W. Bishop Co. 


Shelhorse, 141 Fed, 643, 72. CCA 
Cal.—Bergen v. Tulare County 


cpap oe aay ras 709, 161 P 269, 
nd.—Roe il _v. Brumbau 
Ind. A. 640, 108 NE 260. Bava 

Mich.—Thompson vy. Toledo, 
R. Co., 91 Mich. 255, 51 NW 995. 

Oh.—Lake Erie, ete., R. Co. v. Mul- 
cahy, 16 Oh. Cir. Ct. 204, 9 Oh, Cir. 
Dec. 82. : 

[a] Uniting immaterial charges of 
negligence with those that are ma- 
terial and necessary does not pre- 
clude a recovery. Thompson v. To- 
ledo, etc. R. Co., 91 Mich. 255, 51 
NW 995. 

26. Wabash R. Co. vy. McDoniels, 
183 Ind. 104, 107 NE 291; Grass vy. 
Ft! "Wayne, etc., “Tract, Co.) 420"ind: 
A. 395, 81 NE 514; Pennsyivania Co. 
v. Witte, 15 Ind. A. 583, 43° NE 319, 


etc., 


44 NE 377; Drefahl vy. Connell, 85 
Wis. 109, 55 NW 160. 
27..' Bergen. Vv. Tulare County 


Power Co., 173 Cal, 709, 161 P 269; 
Drefahl v. Connell, 85 Wis. 109, 55 
NW 160. ; 

28. Louisville, etc., R. Co. v. Hall, 
91 Ala, 112, 8 S 3871, 24 AmSR 863; 
Seaboard Air Line R. Co. v. Parker, 
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defendant in such case being by a motion to strike 
out the defective part of the pleading? or by a 
request for an instruction to the jury.® 

[§ 656] bb. In Separate Counts.** 

with the general rules* the different negligent acts 
~ which caused the injury may be stated in separate 
paragraphs or counts;** and, in some jurisdictions, 
where each of the several acts alleged constitutes 
a separate and distinct cause of action, each act 
should be made the subject. of a separate count.*4 
If plaintiff attempts to lay more than one distinet 
ground of negligence he must, in each instance, aver 
facts sufficient ‘to show a cause of action complete 
But the fact that each 
of several acts, in a course of improper and negli- 
is characterized as negligent does 
- not make each act a separate cause of action, the 
allegation of which as actionable negligence must 
be complete and adequate in itself 53° if successive 
paragraphs show a series of acts negligently per- 
formed, which are closely connected, 
together, constitute a course of negligence which 


and adequate in itself.®® 


gent conduct, 


65 Fla. 548, 62 S 589; Pennsylvania 
Co. vy. Witte, 15 Ind. A. 5838, 43 NE 
319, 44 NE 377; Drefahl v. Connell, 
85 Wis. 109, 55 ’NW 160. 

[a] An insufficient allegation of 
one act of negligence, where a num- 
ber are charged in one count, does 
not render the pleading demurrable. 
Pennsylvania Co. v. Witte, 15 Ind. 
A. 583, 48 NE 319, 44 NE 377. 

[b] Rule applied.—Where action- 
able negligence is alleged in a count, 
subsequent allegations of negligent 
acts not stated to have caused the 
injury may be treated as surplusage 
where they do not render the essen- 
tial allegations of the count repug- 
nant. Seaboard Air Line R. Co. v. 
Parker, 65 Fla. 548, 62 S 589. 

29. Louisville, etc., R. Co. v. Hall, 
oe Ala. 112,.8 'S. 371, 24 AmSR 

63. 

30. Louisville, etc., R. Co. v. Hall, 
eupre- 

-Common-law and 
therishiee see infra § 658. 
32. See Pleading [31 Cyc 116 et 


se 

a3: Cal. — Froemin v. Stockton 
Miectric R.° Co, 1712 Cal. 401, 153'°P 
712, AnnCas1918B 408. 


statutory 


Conn.—Hill vy. Fair Haven, etc., R. 
Co., 75-Conn, 177, 52 A 726. 
Ill.—Liska v. Chicago R. Cos., 318 


Ill. 570, 149 NE 469; Scott v. Parlin, 
‘ete. Co., 245 Ill. 460, 92 NE 318. . 
ich.—Creen v. Michigan Cent. R. 
Co., 168 Mich. 104, 108, 1383 NW 956, 
AnnC@as1913C 98; Carbary v. Detroit 
ee R. Co., 157 Mich. 683, 122 NW 

a: 

Wis. 

o., 74 Wis, 447, 48 NW 103. 

“Plaintiff may set out his cause of 
action in different counts of his dec- 
laration, with as many different aver- 
ments of acts of negligence causing 
the one injury as he sees fit, provided 
they are not inconsistent, in order to 
meet possible evidence as it may first 
fully develop on the trial.’ Creen v. 
Michigan Cent. Co.,- supra Lo 
same effect Froeming v; Stockton 
Electric R. Co., 171 Cal. 401, 153 .P 
712, AnnCasi918B 408. 

34. Ferguson v. National Shoe- 
makers, 108 Me. 189, 
Waechter v. St. Louis, etc., , 
113 Mo. A. 270, 88 SW 147; Laporte 
v. Cook, 20 R. if 261, 38 A 700. 

Allegation in one count see infra 

657. 

35. Hill v. Fair Haven, etc., R. Co., 
75 Conn. 177, 52 A 725; Charnogursky 
v. Price-Pancoast Coal Co., 249 Pa. 1, 
$2194 cA 451, 

“When many separate grounds of 
complaint are laid in a declaration, 
each must be examined with like 
care, and a ‘multitude of charges, 
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In accordance 


and, taken 
which may have 


none of which avers facts sufficient 
to make a Case against the defend- 
ant, is no stronger than one insuffi- 
cient averment would be. In fact, 
when a great number of separate, 
general charges of negligence is con- 
tained in a declaration, it lays the 
pleading open ‘to a suspicion that 
the plaintiff has no knowledge of any 
real breach of duty on the part of 
the defendant, and such a declaration 


calls for close scrutiny.” Charno- 
gursky y. Price-Pancoast Coal Co., 
supra. 

36. Hill v. Fair Haven, ete, R. 
Co. 75 Conn. 177, 52° A725. 

37. PIR ys Fair Haven, ete, R. 
Co., supra. 

38. Common-law and statutory 


negligence see infra 658. 
39. See Pleading [31 Cyc 119 et 


seq]. 

40. U.S.—Boireau v. Rhode Island 
Co., 169 Fed. 1015; J. W. Bishop Co. 
141 Fed. 648, 72 CCA 


v. Shelhorse, 
337. 
Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Smith, 166 Ala. 4387, 52 S$ 38. 
Cal.—Hoffman v. Tuolumne County 


Water Co., 10 Cal. 413. 
Conn.—Pratt, ete, Co. v. New 
York;-ete!, 'R: @o., 102 Conn. 735, 130 


A 102; Dean v. Sharon, 72 Conn. 667, 
45 A 9638; Ashborn v. Waterbury, 70 
Conn. 551, 40 A 458. 

Del.—Braunstein v. Peoples Re Co., 
24 Del. 310, 77 A 738. 

BR C.—Sprow v. Staples, 38 App. 
219; Flynn vy. Staples, 34 App. 92, 
27 LRANS 792. 

Fla.—Seaboard Air Line R. Co, v. 
Rentz, 60 Fla. 449, 54 § 20. 

Ga.—Grant v. Allen, 141 Ga. 106, 
80 SH 279. 

Ind.—Baldwin Piano Co. v. Allen, 
187 Ind. 315, 118 NE 305; National 
Motor Vehicle Co. vy. Kellum, 184 
Ind. 457, 109 NE 196; Rock Oil Co. v. 
Brumbaugh, 59 Ind. A. 640, 108 NB 
260; Pittsburgh, ete, R. Co. v. Er- 
vington, 59 Ind. A. 371, 108 NE 1338; 
Lake Shore, etc. R. Co. v. Myers, 
52 Ind, A. 59, 98 NE 654, 100 NE 
313; Merica v. Ft. Wayne, etc., Tract. 
Co., 49 Ind. A. aoe 97 NE 192; Pitts- 
burgh, etc., R. v. German Ins. 
Co., 44 Ind, A. 268. 87 SE 995; Louis- 
ville, etc., Tract, Co. v. Short, 41 Ind. 
A. 570, 83 NE 265; New York, etc., 
R. Co. vy. Callahan, 40 Ind. A, 998) 81 
NE’ 670; New York, etc., R. Co. v. 
Robbins, 38 Ind. A. ue 76 NE 804; 
Pennsylvania Co. y. Witte, 15 Ind. A. 
583, 48 NE 319, 44 NE 877. 

Iowa.—Hammer v. Chicago, 
R. Co., 61 Iowa 56, 15 NW 597. 

Kan.—Benelli v. Atchison, etce., R. 
Co.,, 120. Kan. 23%, 239,)248 P1004 
[eit Cye]; 


etc., 


[§§ 655-657 


produces the injury, it is sufficient.®7 

[§ 657] ec. In One Count.** 
against duplicity,*® as a general rule all the sev- 
eral.acts of negligence, not inconsistent with each 
other, on the part of defendant which may have 
caused or contributed to cause the injury complained 
of may be alleged in one paragraph or count,*® even 
though one of the acts alleged is negligence which 
occurred after plaintiff had by his own negligence 
placed himself in a position of peril;*t and such a 
count is not bad for duplicity,#? nor does it consti- 
tute a misjoinder of different causes of action.*? 
In some jurisdictions this rule exists by express 
statutory provision.** 
a count is sufficient and is not bad for duplicity, 
where the several acts of negligence as charged 
contributed or were capable of contributing to the 
injury and were cumulative, each tending to sup- 
port the other;** or where the several acts of neg- 
ligence charged are of the same general nature, all 
of which may have occurred, and either or all of 


Subject to the rules 


In accordance with this rule 


caused the injury ;4° or where sev- 


Ky.—Fagg v. Louisville, ete,- R. 
Co., 111 Ky. 30, 68 SW 580, 23 KyL 
3838, 54 LRA 919. 

Mich.—Creen v. Michigan Cent. R. 
Co., 168 Mich. 104, 110, 133 NW 956, 
AnnCasi913C 98 [quot Cyc]. 

Mo.—Jordan vy. St. Louis Transit 
Co.’ 202. Mo. 418, 101 SW 

Oh—Lake Erie; ete,’ Ri Cowra: 
Mackey, 53 Oh. St. 370, 41 NE 980, 
53 AmSR 641, 29 LRA 757. 

Okl.—Enid Electric, ete, Co. vy. 
Decker, 36 Okl. 367, 370, 128 P 708 
[quot Cyc]. 

Utah.—Ward v. Salt Lake City, 46 
Utah 616. 15% P 905 

Va.—Southern R. Co. v. Blanford, 
ES 378, 54 SE’ 1, 


Va.—Gartin v. Draper Coal, 
8 SHE 


ete., “@0,. 872 “Ws Vaso 405, 
[a] In New York it has been held 


that a cause of action for careless- 
ness and negligence may and should 
be stated in one count. Dickens v. 
New York Cent. R. Co., 13 HowPr 


228, 
Clark v. St. Joseph Terminal 
R. Co., 242 Mo. 570, 148 SW 472. 

42. Boireau v. Rhode Island Co., 
169 Fed. 1015. And see cases supra 
note 40. 

43. Enid Electric, ete, Co. 
Decker, 36 Okl. 367, 128 P 708. 

Joinder of causes of action gener- 
ally see Actions §§ 188-274. 

44 See statutory provisions. 

[a] In South Carolina, ‘where 
two or more acts of negligence... 
are set forth in the complaint, as 
causing or contributing to the injury, 
for which such suit is brought... 
plaintiff... shall not be required to 
state such several acts separately, 
nor... be required to elect upon 
which he will go to trial . . . whether 
such damages" arose from one or an- 
other or all of such acts,” under St. 
at L. (1898) Act No. 427 p 694 § 2; 
Code. Civ. Proc, (1922) (427) § 11. 
Cases ‘construing and applying this 
statute see Schumpert y. Southern R. 
Co., 65 S. C. 332, 43 SE 813, 95 AmSR 
802: Boggero vy. Southern R. Co., 64 
s. ¢. 104, 41 SE 819 

45. Flynn Vv. Staples, 34 App. (D. 
C.) 92,27. LRANS 792: 

46. Clark v. St. Joseph Terminal 
R.: Co., 242 Mo. 570,.148 SW. 472; 
Thompson v. Keyes- ‘Marshall Bros. 
Livery Co., 214 Mo. 487, 118 SW 1128; 
Jordan v. St. Louis Transit Co; 203 
Mo. 418, 101 SW 11; Haley v. Mis- 
souri Pac. R. Co., 197 Mo. 15, 983 SW 
1120, 114 AmSR 743: Burger v. Mis- 
souri Pac. R. Co., 112 Mo. 238, 20 SW 
439, 34 AmSR 379; Munro v. St. Louis, 
etc... Rovio. web Mo. A. 710, 1385 SW 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eral distinct and independent acts of negligence, as 
alleged, all relate to the same cause of action.*? But 
such a count is bad where the several acts of neg- 
ligence alleged are inconsistent with each other,*® 
and until one or the other is withdrawn the petition 
is self-destructive and states no cause of action.‘ 
So where the acts of negligence alleged in one count 
constitute separate and distinct causes of action, 
the count is bad for duplicity,®°° and on motion 
plaintiff may be required to elect on which cause 
of action he will proceed,®+ unless the specifica- 
tions of negligence are so commingled that neither 
of them can be stricken out, or disregarded as sur- 
plusage, in which case the count is demurrable for 
ambiguity and uncertainty,°? and for the improper 
‘joinder of causes of action.>? 

Waiver of objection. Where plaintiff alleges two 
or more distinct causes of action for negligence 
in one count, if defendant interposes a plea to the 
merits he thereby waives informality of the peti- 
tion in this respect,®* and it is too late after com- 
mencement of the trial to compel plaintiff to elect 
upon which cause of action he will proceed.*> But 
where the acts of negligence charged are inconsist- 
ent with each other, such defect is not waived by 
filing an answer to the merits, because the contra- 
dictory statements destroy each other and destroy 


the life of the petition;®* and in such a case plain-. 


tiff may be required by motion, even on the eve 


47. Sloss-Sheffield Steel, etc., Co.|Co., supra. 
v. Smith, 166 Ala. 437, 52 S. 38; At- 56. Jordan v. 
janta, ete., R. Co. v. Brown, 158 Ala.|Co., supra. 
607, 48 S 73; Highland Ave., etc., R. 57. Jordan v. 
Co. v. Sampson, 112 Ala. 425, 20 S|Co., supra. 
566; Ward v. Salt Lake City, 46 Utah 58. Jordan y.+ 
6265, 151-5905: : Co., supra. 

48. Jordan v. St. Louis Transit 59. 


Co., 202 Mo. 418, 101 SW 11. 


NEGLIGENCE 


Joinder of common-law and 
statutory rights and liabilities gen- 
erally see Actions §§ 193, 216. 
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of trial,>” to elect on which he will stand.®8 

[§ 658] dd. Common-Law and Statutory Negli- 
gence.°° A count based upon common-law. negli- 
gence may be joined with a count upon a statute ;°° 
and, in some jurisdictions, where the facts on which 
the allegations are based are of the same character, 
allegations of common-law negligence and of negli- 
gence under a statute or ordinance may be joined 
in one count or cause of action,®! and plaintiff 
cannot be required to elect on which he will pro- 
ceed.62 Where, however, the acts of negligence are 
independent of, and have no connection with, each 
other, so that they constitute separable and dis- 
tinet causes of action, they should not be joined in 
one count,®* and if they are so joined plaintiff may 
be required to elect on which he will proceed ;** but 
it is too late to object to such fault by objection 
to the introduction of evidence at the trial.®> It 
has been held that, where a declaration charges fail- 
‘ure to observe a statute in matters wherein the 
statutory and common-law obligations are concur- 
rent, and then goes further and includes averments 
of additional common-law negligence, the whole 
count will be treated as under the common law.*® 

Absolute liability and negligence. Where the com- 
plaint sets forth facts showing an absolute liability 
on the part of defendant under a statute and also 
alleges facts showing negligence, it is subject to 


negligent acts may go towards pro- 
ducing the same injury. Some may 
be statutory and some common law 


St. Louis Transit 


St. Louis Transit]}acts of negligence, but in the end we 
have only negligence. We are not 
St. Louis Transit | convinced that this court has ever 


announced that different acts of neg- 
ligence could not be charged in the 
single count of a petition. This has 
been continuously done in cases 


49. Jordan v. St. Louis Transit : 
Co., supra. 6%. Marquette Third Vein Oil Co.| where there are acts of common law 

50. Ala. — Sloss-Sheffield Steel, | Vv. Diele, 208 Ill. 116, 70 NE 17; Creen|and acts of statutory or ordinary 
etc., Co. v. Smith, 166 Ala. 437, 52 S| v..Michigan Cent. R. Co., 168 Mich. | negligence.” Clark v. St.. Joseph 
38; Verner v. Alabama Great South-|104, 133 NW 956, AnnCas1913C 98;| Terminal R. Co., 242 Mo. 570, 595, 
ern R. Co., 103 Ala. 574, 15 S 872. Clancy v. St. Louis Transit Co., 192]148 SW 472. 

Del.—Hunter v. Philadelphia, etc.,| Mo. 615, 91 SW 509; Cumberland {[b] Various acts of negligence 


R. Co., 24 Del. 5, 75 A 962. 

Ill. Haberlau v. Lake Shore, etc., 
RPiGo. Fe, BAS 261, 

Me.—Ferguson v. National Shoe- 
makers, 108 Me. 189, 79 A 469. 

R. I.—Dawiski v. Natick Mills, 32 
R. I. 1, 78 A. 263; Flynn v. Interna- 
tional Power Co., 24 R. I. 291, 52 A 


1089; Laporte v. Cook, 20 R. I. 261, 
38 A 700. : 
[a] Tllustrations.—(1) A count 


which sets out that defendants were 
under a duty to warn deceased of the 
dangerous cover of a certain cistern, 
and to provide a gover that would not 
tip, and reasonably to inspect the 
cistern for ascertaining whether the 
cover was securely placed, is bad for 
duplicity. Dawiski v. Natick Mills, 
32 R. I. 1, 78 A 263. (2) A complaint 
for negligence which, after stating 
the amount of damages claimed, al- 
leges the facts and circumstances un- 
der which the injury complained of 
arose, and then avers several differ- 
ent causes of action against defend- 
ant, contains but one count, although 
each of the causes of action so 
averred is sufficient to sustain a 
separate count, and is subject to 
demurrer. Verner v. Alabama Great 
Southern'R. Co., 103 Ala. 574,15 S 872, 

51. Matz v. Chicago, etc., R. Co., 
88 Fed. 770; Jordan v. St. Louis 
Transit Co., 202 Mo. 418, 101 SW i1. 

52. Highland Ave., etc., R. Co. v. 
Dusenberry, 94 Ala. 413, 10 S 274. 

53. Highland Ave., ete., R. Co. v. 
Dusenberry, supra. 

Joinder of causes of action in gen- 
eral see Actions §§ 188-274. 

54. Jordan v. St. Louis Transit 
Co., 202 Mo. 418, 101 SW 11. ; 

55. Jordan v. St. Louis Transit 


Rel. ete, Coe. ivi Burns, hetTrenna Civ. 
A. 148, 

[a] “It is a generally recognized 
rule of pleading that breaches of duty 
imposed by the common. law and 
breaches of statutory duty, while 
chargeable in a single action, should 
be embodied in separate counts. The 
majority of cases, in which a count 
in the declaration alleging two or 
more acts of negligence capable of 
contributing to a single injury is 
held duplicitous, are cases where 
statutory duties and common-law du- 
ties are charged in the same count.” 
Creen v. Michigan Cent. R. Co., 168 
Mich. 104, 109, 133 NW 956, AnnCas 
1913C 98. 

61. Clark v. St. Jaseph Terminal 
R. .Co., 242 Mo. 570, 148 SW 472; 
Thompson y. Keyes-Marshall Bros. 
Livery Co., 214 Mo. 487, 1138 Sw 1128; 
White v. St: Louis, ete, Ri Co., 202 
Mo. 539, 101 SW 14; Senn v. South- 
ern R. Co., 185 Mo. 512, 36 SW 3867; 
Meyers v. St. Louis Transit Co., 99 


Mo. A. 3638, 73 SW 379; Gebhardt 
v. St. Louis Transit Co., 97 Mo. A. 
873, 71 SW 448; O’Neil v. Young, 
etc., Seed, etc., Co., 58 Mo. A. 628; 


Payne v. New York, etc, R. Co., 201 
N. Y. 486, 95 NE 19; Acardo v. New 
York Contracting, etc., Co., 116 App. 
Divi%938,5 LOZVNYS» 7. 

[a] Reasons for rule.—“The basis 
of the action is negligence. Neg- 
ligence may grow out of divers acts. 
Some of these divers acts may con- 
stitute what the books denominate 
common law negligence, and some of 
them may make up what we call 
statutory negligence. 
negligence and negligent acts with 
which we are dealing. A number of 


After all it is, 


may be alleged in the same count, 
whether they arise from the viola- 
tion of a common-law duty, or a 
statutory duty, or an ordinance duty, 
so long as the violated duties pro- 
duce one injury and the one damage 
which constitutes the subject matter 
of the suit. White v. St. Louis, ete.; 
RiiGo.,- 202) Mo---539.))20I2:S Ww ° 14s 

62. Rapp v. St. Louis Transit Co., 
190 Mo. 144, 88 SW 865: Sluder v. 
St.-Louis Transit Co., 189 Mo. 107, 
88 SW 648, 5 LRANS 186; Meyers 
v. St. Louis Transit Co., 99 Mo. A. 
363, 73 SW 879; O’Neil v. Young, 
ete., Seed, etc., Co., 58 Mo. A. 628. 

63. Louisville, ete, R. Co. v: Hill, 
29 Ill. A, 582; Clancy v. St. Louis 
Transit Co., 192 Mo. 615, 91 SW 509; 
McHugh vy. St. Louis Transit Co., 
190 Mo. 85, 88 SW 853; Blackmore 
v. Missouri Pac. R. Co., 162 Mo. 455, 
62 SW 993; Kendrick v. Chicago, etc., 
R. Co., 81 Mo. 521; Harris v. Wabash 
R.. Co. bl) Mo. Ax 1125; 


64 Clancy v. St. Louis Transit 
Co., 192° Mo. 615, 91 SW _ 509s: Me- 
Hugh v. St. Louis Transit Co., 190 


Mo. 85, 88 SW 8538. 

[a] Thus, where plaintiff joins in 
the same count a cause of action for 
common-law negligence, one based.on 
the violation of a city ordinance, and 
another on willfulness, recklessness, 
or wantonness, he should be com- 
pelled to elect on which he will pro- 
ceed. Clancy v. St. Louis Transit 
Co., 192 Mo. 615, 91 SW 509. 

65. Wills v. Atchison, etc., R. Co., 
133 Mo. A. 625, 113 SW 713. 

66... Chesapeake, ete, R./ Co.) v, 
Crews, 118 Tenn. 52, 99 SW 368; Ken- 
pce v. Southern R. Co., 2 Tenn. Civ. 

: 3. ; 
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objection for duplicity,®? or to a motion to strike 
the portion relating to negligence,®* or to a motion 
to require an election.®® 

[§ 659] ee. Acts of Two or More Persons.’° A com- 
plaint against several defendants for an injury al- 
leged to be due to their joint negligence must allege 
negligence upon the part of each,’! and an allega- 
tion of negligence on the part of one of them states 
no cause of action against the other,’? and cannot 
be made the basis of a demurrer by such other.” 
Such a complaint is sufficient where it sets up the 
acts or omissions which caused the injury com- 
plained of and alleges that such acts or omissions 
were due to the joint negligence of all of the defend- 
ants and that they are all responsible therefor,’* as 
by stating that the injury was caused by their com- 
bined negligence.*® If the facts alleged show only 
a single cause of action for negligence against all 
of the defendants as joint tort-feasors, it is suffi- 


cient, as against a demurrer, although it also at- 


tempts to allege separate causes of action against 
such defendants.”® But a complaint against two de- 
fendants jointly is insufficient as against a demurrer 
where it alleges only negligence which consists of 
separate and independent acts of both defendants, 
over which neither had entire control.77 _ 

Separate acts. Where the acts of negligence on 
the part of the different defendants are not concur- 
rent, but are separate and distinct, and constitute 
different causes of action, they should be separately 
stated in the complaint;"® and it has been held 
that, where they are so stated, the complaint may 

-be viewed and treated as to each of defendants 
as though he was the sole defendant,’® and if the 

67. Arizona Copper Co. v. [a] 
ciaga, 20 Ariz. 85, 177 P 29. properly alleges 

68. Arizona Copper Co. v. Burci- 


aga, supra. 
69. Arizona Copper Co. 


Bur- 


v. Bur- 


NEGLIGENCE 


Surplusage.—If the complaint 
a joint 
against all the defendants, a further 
allegation, tending to state a sepa- 
rate additional cause against one de- 


allegation of negligence against him is sufficient the 
complaint is sufficient, as against a demurrer by 
him,®° but may be dismissed as to defendants whose 
connection with the alleged negligence is not clearly 
and distinctly set forth,’ unless the defects are 
cured by appropriate amendments.*? 

In a complaint against one defendant for injury 
resulting from the concurring negligence of himself 
and a third person, no allegations are required ex- 
cept such as shall properly set forth the liability 
of the defendant sued;** an allegation of the con- 
currence of defendant’s negligence with that of the 
third person is not necessary,*+ and an additional 
allegation that a part of such negligence was due 
to the negligent acts of a third person is imma- 
terial and may be rejected as surplusage.*® 

[§ 660] ff. Conjunctive or Alternative Allegations. 
The several acts of negligence may be alleged in 
the conjunctive;°® and when so alleged the plead- 
ing cannot be construed as containing alternative 
allegations,’7 and may be thereby saved from being 
ambiguous.*8 

Alternative or disjunctive allegations.2® As a 
general rule an allegation of several acts of negli- 
gence in the alternative is defective for uncer- 
tainty ;°° but where this is the only effect of the 
alternative allegations, the pleading is sufficient as 
against a general demurrer,®+ although it is subject 
to a motion to make more definite and certain.%? 
A demurrer, however, will he, where one of two 
statements of facts alleged in the alternative is 
legally sufficient to constitute a cause of action and 
the other is not;®* or where the alternative allega- 


‘tions are contained in a single count, in which the 


Sampson, 112 Ala. 425, 20 S 566. 

[a] Thus the fact that the sey- 
eral acts of negligence are alleged 
conjunctively may constitute a suffi- 
cient ground for overruling a demur- 


liability 


[§§ 658-660 


ciaga, supra. 

70. Joinder of parties defendant 
see supra §§ 624, 625. 

Liability for concurrent acts of 
two or more persons generally see 
supra § 476. 

71. Tetreault v. Connecticut Co., 
SisOonny 056). Fl vA 1786. 

72. Jones v. Klawiter, 110 Ill. A. 
31 [aff 219 Ill. 626, 76 NE 673]. 

73. Tetreault v. Connecticut Co., 
$1) Conn..556,- 71 A) 786. 

[a] Tllustration—In an _ action 
against a street car company and 
the owner of a truck for injuries to 
@ passenger on the car by being 
struck by the truck, the complaint 
was not demurrable as to the truck 
owner because it alleged that the 
street car was running at a danger- 
ous rate of speed and negligently 
managed by the motorman, such al- 
legation being essential to show that 
the negligence of the servants of 
both defendants jointly caused the 
injury. Tetreault v. Connecticut Co., 
81 Conn. 556, 71 A 786. 

74 O’Meara v. Ottawa Electric 
Co., 10 OntWR 1068; Norman v. 
Hamilton Bridge Works Co., 9 Ont 
WR 300. 4 

{a] Illustration—A statement of 
claim that the accident was occa- 
sioned by the joint negligence of 
both defendants as hereinafter set 
forth, followed by allegations of the 
particulars of the negligence, is suf- 
ficient as an allegation of a joint 
cause of action. Norman v. Hamil- 
ton Bridge Works Co., 9 OntWR 300. 

75. Cleary v. Quaker City Cab Co., 
285 Pa, 241, 182 A 185. 

76. Great Western Sugar Co. v. 
Parker; 22) iGolo.! A-!18, 123 “PN670- 
Sartori v. Litchfield Constr. Co., 149 
App. Div. 241, 1383 NYS 720. 


fendant for the same occurrence, will 
be disregarded as surplusage. Great 
Western Sugar Co. v. Parker, 22 Colo. 
Avil 8ib23' P4670. 

77. Cleary v. Quaker City Cab Co., 
285 Pa. 241, 132 A 185; Howard v. 
Union Tract. Co., 195 Pa. 391, 45 A 
1076; Bullock vy. London Gen, Omni- 


bus Co.,° [19077 a KB: 264. 
73. rosby v. Cowen, 141 App. 
Div. 369, 126 NYS 204; Brown v. 


Thompson-Starrett Co., 139 App. Div. 
632, 124 NYS 396; Hamnstrown v. 
New York Contracting Co., 122 App. 
Div. 43, 106 NYS 880; Cohn v. Jar- 
ecky, 90 Hun 266, 35 NYS 9835. 

79. Chicago Terminal Transfer R. 
Co. v. Vandenberg, 164 Ind, 470, 73 
NE 990. 

80. Chicago Terminal Transfer R. 
Co. v. Vandenberg, supra. 

81: Richards v. O’Brien, 1 Ga. A. 
107, 57 SH 907. 

82. Richards v. O’Brien, supra. 

83. Tower v. Camp, 108 Conn. 41, 
130 A 86. 

84. Tower v. Camp, supra. 

85. Owens v. Lehigh Valley Coal 
Cony Ler TT. Asa ¥Aaoy 

86. Highland Ave., etc., R. Co. v. 
Sampson, 112 Ala, 425, 20 S 566; 
Benelli v. Atchison, ete., R. Co., 120 
Kan. 237, 2438 P 1004. 

87. /Kansas: City, etes ReeCo: ty: 
Burton, 97 Ala. 240, 12 S 88. 

[a] MTlustration.—A count aver- 
ring that the injuries were caused 
by the negligence of defendant’s 
foreman in placing the car in too 
close proximity to the track, and to 
the negligence of defendant’s engi- 
neer in running the train, is not ob- 
jectionable as being in the alterna- 
tive. Kansas City, ete, R. Co. v. 
Burton, 97 Ala. 240, 12 S 88. i 

88. Highland Ave., etc, R. Co. v.! 


rer to a count on the ground that it 
is ambiguous. Highland Ave.,, ete., R. 
Co. v. Sampson, 112 Ala. 425, 20 S566. 

89. Alternative allegation as to 
nee eon’ of third person see infra 


§ 

Alternative pleading generally see 
Pleading [31 Cyc 74]. 

90. Louisville, etc., R. Co. v. Boul- 
din, 110 Ala. 185, 20 S 325; Benelli 
v. Atchison, etc., R. Co., 120 Kan. 237, 
243 P 1004. 

91. Alabama Great Southern R. 
Co. v. Sanders, 145 Ala. 449, 40 S 
402; Indianapolis, etc., Tract. Co. v. 
Henderson, 39 Ind. A. 324, 79 NE 539; 
Anderson v. Minneapolis, ete., R. Co., 
108 Minn, 224, 114 NW 11238, 14 
LRANS 886; Debes vy. Greenstone, 
(Dex, Civs (A.)) 260" Swe 244: 

[a] Dlustration. — A petition 
which alleges that defendant was 
guilty of one or more of nine enu- 
merated acts of negligence, and that 
plaintiff's damages or losses were the 
direct and proximate result of one 
or more of the negligent acts pleaded, 
is good as against a general demur- 
rer. Debes vy. Greenstone, (Tex. Civ. 
A.) 260 SW 211. 

[b] Where a single cause of ac- 
tion for simple negligence is stated, 
and the same defenses would be 
available to defendant against either 
allegation, the complaint is not fa- 
tally defective because it states the 
acts of negligence disjunctively. Ala- 
bama Great Southern R. Co. v.’ San- 
ders, 145 Ala. 449, 40 S 402. 

92. Indianapolis, ete., Tract. Co. v. 
Henderson, 39 Ind. A. 324, 79 NE 
539; Anderson’ v. Minneapolis, etc., 
R. Co., 103 Minn. 224, 114 NW 1123, 
14 LRANS 886. , 

93. Anderson y. Minneapolis, etc., 
R. Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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charge of negligence is also double,®4 for while a 
single count may allege several distinct and inde- 
pendent acts of negligence,®® these acts should not 
be alleged by disjunctive or alternative averments; 
that is to say, the cause of action consists of either 
the one or the other alternative.®® 

' Under a statute authorizing a party to allege 
alternatively the existence of one or another fact, 
if he states that one of them is true and that he 
does not know which of them is true,’ plaintiff 
may allege in the alternative one or more of several 
different acts of negligence as the cause of the 
injury with the statement that one of them is true 
but that he does not know which one;°8 but both 
alternative statements must present a cause of ac- 
tion,®® and where the alternative allegations are 
contained in several paragraphs, if any one of such 
paragraphs is insufficient, the complaint is subject 
to a demurrer. 

[§ 661] (h) Acts or Omissions through Agent or 
Servant. Where the action is based upon the negli- 
gent acts or omissions of an agent or servant of 
defendant, the negligence complained of must be 
clearly and distinctly alleged;? and in addition 
thereto facts must be alleged which show defend- 
94 Sloss-Sheffield Steel. etc., Co. 


v. Smith, 166 Ala. 437, 52 S 38; High- 
land Ave., ete., R. Co. v. Dusenberry, 


Nall, 178 Ky. 


NEGLIGENCE 


33, 198 SW 745. Somer 
N. Y.—Potter v. Gilbert, 130 App. 
Div. 630, 115 NYS 425 [aft SGN Nae 
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ant’s liability for such negligence.* In accordance 
with the principles governing the liability of a prin- 
cipal or master for the acts of his agent* or serv-. 
ant,? committed within the scope 6f his employ- 
ment, it is sufficient to describe the negligence 
complained of as being the negligence of defend- 
ant’s agent or servant,’ or of defendant by his 
agent or servant;® or it may be described as the 
negligence of defendant,® as this is equivalent to 
an allegation that defendant’s employee was guilty 
of such negligence.?° 

Negligence in selecting employee.‘ Defendant’s 
negligence in selecting the employee who caused the 
injury need not be alleged in an action for negli- 
gence, instituted by a third person other than a fel- 
low servant;'? and an allegation that defendant 
employed an incompetent person, well knowing him 
to be such, and was in that respect guilty of willful 
and wanton negligence, does not charge an act of 
‘concurrent negligence,’’ for it cannot be true that 
defendant’s negligence in providing a careless and 
incompetent person was an act in which the latter 
participated.*% 

Name of negligent agent or employee.1* As a gen- 
eral rule, in an action for injuries caused by the 
222, 48 SE 665. 


W. Va.—Burdette v. Henson, 96 W. 
Va. 31, 122 SE 356, 36 ALR 489. 


94 Ala. 413, 419, 10 S 274; Detroit|576 mem, 90 NE 1165 mem]. {a] Allegations held sufficient.— 
v. Wabash Refining Co., 223 Ill. A. R. I.—Laforrest v. O’Driscoll, 26 R.| (1) A declaration, is sufficient, on 
\246. I. 547, 59 A 923. demurrer, which alleges that de- 


“When the plaintiff, in a single [a] 


Allegations held sufficient.— 


fendant’s servant, acting within the 


count, shifts his right of action from 
one ground to another, and states 
Several breaches of duty in the al- 
ternative, or disjunctively, so that it 
is impossible to say upon which *of 
several equally substantive aver- 
ments he relies for the maintenance 
of his action, then there is such con- 
fusion and obscurity as to the ground 
upon which a recovery is claimed 
that the defendant is not clearly in- 
formed of the matter to be put in 
issue; and a count so substantially 
variant and contradictory in its alle- 
gations is demurrable.” Highland 
Ave., etc. R. Co. v. Dusenberry, 
supra. 

95. See supra § 657. 

96. Sloss-Sheffield Steel, etc., 
v. Smith, 166 Ala. 487, 52 S 38. 

97. See statutory provisions. 

98. Louisville, etc., R. Co. v. Wy- 
att, 93 SW 601, 29 KyL 437; Mer- 
sehel v. Louisville, etc., R. Co., 121 
Ky. 620, 85 SW 710, 27 KyL 465. 
- 99 Hoffman v. Maysville, 123 Ky. 
707, 97 SW 360, 29 KyL 1245. 


Co. 


1. Linck v. Louisville, ete; R..Co.; 
i Ky. 370, 54 SW 184, 1 KyL 
1097. 

2. Patterson v. Sams, 2 Ga. A. 
756, 59 SH (18: Atchison,’ ete; R. 
Co. v. O’Neill, 49 Kan. 367, 30 P 
470. 

[a] he acts or omissions of the 


employee, which constitute the neg- 
Jigence complained of, must be fully 
‘and definitely stated. Atchison, etc., 
R. Co. v. O'Neill, 49 Kan. 867, 30 P 
470. 

[b] In justice’s court.—An alle- 
gation in a petition attached to the 
‘summons in a justice’s court that the 
servant of defendants fired a brush 
heap near plaintiff’s land and left 
‘it burning near the property of plain- 
tiff, which was destroyed by fire, is 
an ample allegation of negligence. 
Patterson v. Sams, 2 Ga. A. 755, 59 
SE 18. 

Allegations of negligence generally 
see supra §§ 645-650. 

3 Ala.—Louisville, etc., R. Co. v. 
Bouldin, 110 Ala. 185, 20 S 325. 

Ind.—Banister v. Pennsylvania Co., 
98 Ind. 220. 

Ky.—Louisville Gas, etc., 


[45 C. J—69] 


Co.) Vv. 


The petition of a lessee of a dwell- 
ing, alleging negligence of two. de- 
fendants by their servants’ tearing 
up and leaving the floor of a closet 
in a dangerous condition without the 
knowledge of the lessee, who went 
into the closet, fell through the floor, 
and was injured, and that the work 
was done without the direction of the 
lessee, sufficiently charged negli- 
gence of defendants. Louisville Gas, 
etc., Co. v. Nall, 178 Ky. 33, 198 SW 


745. 

[b] Allegations held insufficient.— 
(1) Where plaintiff's intestate was 
fatally injured by the falling upon 
him of some lumber from a ‘car 
which defendant, who was in control 
thereof as consignee, was unload- 
ing, a petition alleging that, at the 
time defendant received and unloaded 
the lumber, “it was piled together 
in a high pile on said car, and was 
not tied, braced, fastened, or confined 
thereon,’ as defendant well knew, 
etc., does not charge negligence 
against defendant. Laforrest  v. 
O/; Driscoll, 426. Re. jE)-547,. (59: Ac 6.9.23 
(2) Complaint against an architect 
for damages from the collapse of a 
wall, which alleges a departure from 
the plans and specifications, is in- 
sufficient if it fails to allege that de- 
fendant permitted the departure, or 
had knowledge thereof in time to 
remedy the defects in the work be- 
fore the accident. Potter v. Gilbert, 


1130 App. Div, 632, 115 NYS 425 [aft 


LOGr ENE AY eB 7.6 90 NE 1165 
mem]. 

4 See Agency §§ 513-552. 

5. See Master and Servant §§ 
1446-1569. 

6. Wecessity of alleging scope of 
employment see Agency § 610; Mas- 
ter and Servant § 1577. 

7. Ala.—Woodward [Iron Co. v. 
Herndon, 114 Ala. 191, 21 S 430. 

Ga.—Thompson v. Wright, 109 Ga. 
466, 34 SE 560. 

Ky.—Lowe v. Miller, 104 SW 257, 
31 KyL 829. 

Mo.—Rinard v. Omaha, etc., R.»Co., 
164 Mo. 270, 64 S 124; Sullivan v. 
Missouri Pac. R. Co., 97 Mo. 113, 10 
SW 852. 

S. C.—Bolin v. Southern R. Co., 65 


mem, 


scope of his authority, did the neg- 
ligent acts complained of, without 
directly alleging that defendant did 
such acts. Burdette v. Henson, 96 W. 
Va. 31, 122 SE 356, 36 ALR 489. (2) 
A petition alleging negligence on the 
part of an employee in and about a 
matter falling within “the regular 
discharge of his duties within the 
scope of his employer’s business, and 
the consequent injury to plaintiff, Le 
alleges a cause of action against the 
master.’ Thompson v. Wright, 109 
Ga. 466, 34 SE 560. 

[b] Allegation held insufiicient.— 
A petition against a city and an- 
other charging that the other de- 
fendant dug a ditch across a city 
street with the knowledge and con- 
sent of the city, and that he negli- 
gently ‘left it open, unlighted,; and 
unguarded, and that by reason there- 
of plaintiff fell into it and was in- 
jured, cannot be held capable of the 
construction that.such other defend- 
ant, merely as the servant of the 
city, dug the ditch. Lowe v. Miller, 
104 SW 257, 31 KyL 829. 


8. Bessemer Coal, etc., Co. v. 
Doak, 152 Ala. 166, 44 S 627, 12 
LRANS 389. 


9. Birmingham R., ete, Co. v. 
Moore, 148 Ala. 115, 42 S 1024; Cen- 
tral R. Co...v. Crosby, 74 Ga. 737, 58 


AmR 463; Tannahill v. Depositors’ 
Oil, ete., Co.,. 110 Kan. 254, 203 P 
909; Bolstad v. Armour, 124 Minn. 


155, 144 NW 462. 

[a] Allegation held sufficient.—An 
allegation that defendant did the neg- 
ligent or careless act which caused 
the injury, or omitted the diligence 
which would have prevented it, is 
sufficient. Central R. Co. v. Crosby, 
74 Ga. 737, 58 AmR 4638. 


10. Central R. Co. v. Crosby, su- 
pra. 
11. 


See generally Master and Serv- 
ant § 1449. 

12. Ragas v. Douglas, 139 La. 773, 
72 S 242. 

13. Adderson v. Southern R. Co., 
177 Fed. 571; Southern R. Co. v. Ed- 
wards, 115 Ga. 1022, 42 SE. 375. 

14. In action for injuries to an 
employee see Master and Servant §§ 
1173, 1174. 
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negligence of an agent or employee of defendant, 
the name of the particular agent or employee need 
not be averred,’> except in some jurisdictions and in 
some instances where the injury is to another serv- 
ant.1° If the declaration alleges with sufficient 
specification negligence on the part of defendant 
and its agents or employees, and in what such 
negligence consisted and when it occurred, it is 
not necessary to set out the names of the particular 
agents or employees alleged to have committed it.17 

Alternative allegation.1* An allegation of neg- 
ligence as being that of defendant or his agent 
or servant is insufficient,’® unless facts are alleged 
which import defendant’s liability both for the neg- 
ligence of himself and of his agent or servant.?° 

[$ 662] (i) Degrees of Negligence—aa. In Gen- 
eral. Although the rule may be otherwise, where 
the gist of the action is a willful or wanton injury,” 
the degree of negligence in an action based on 
ordinary negligence, being a matter of proof,” need 
not be specially alleged in the declaration or com- 
plaint,?* but can be proved under a sufficient general 
allegation of negligence.”* 

Use of word ‘‘gross,’’ ‘‘willful,’’ or ‘‘wanton.’’25 
In accordance with this rule, it is generally held 
that it is not necessary, in order to recover compen- 


“15.' Ala.—Shelby Iron Co. v. Mor- 
row, 209 Ala. 116, 95 S 370; Western 


ville, etc., R. 


NEGLIGENCE 


Co. v. Mitchell, 87 Ky. 
3275.8 Sw 706,10 KyL 211. 


[§§ 661-663 


satory damages, to allege that the negligence com- 
plained of was gross,?* even where the right to re- 
cover depends on the existence of such degree of 
negligence;?” and therefore, although such words 
may be appropriately used in an action for punitive 
damages,*® where the gravamen of the action as 
alleged is simple negligence only, the characteriza- 
tion in the complaint of the act of negligence as 
‘“oross,’’ ‘‘willful,’’? or ‘‘wanton’’ is a mere con- 
clusion of the pleader,?® and may be disregarded as 
surplusage,®° and does not affect the sufficiency of 
the complaint as a statement of a cause of action 
for simple negligence.*t The court may permit such 
characterizing words to be stricken out by plain- 
tiff at the opening of the trial;?? and the fact that 
such words, as contained in the original declara- 
tion, are stricken out on amendment thereof does 
not affect the legal effect of the declaration.** 

[§ 663] bb. Alleging Both Simple Negligence and 
Willful Misconduct.*+ If plaintiff is uncertain as to 
whether the evidence will show that the injuries 
complained of were caused by simple negligence 
or by willful misconduct, he may so frame his 
complaint as to avail himself of either contingency, 
by setting forth the acts alleged to have caused 


Mo.—Taylor v. Holman, 45 Mo. 371; 
Christy v. Butcher, 153 Mo. A. 397, 


R. Co. v. Turner, 170 Ala. 648, 54 S 
527; Anniston Electric, etc., Co. v. 
Rosen, 159 Ala. 195, 48 S 798, 183 Am 
SR 32; Armstrong v. Montgomery St. 
R. Co., 123 Ala. 233, 26 S 349; Bir- 
mingham R., etc., Co. Vv. City Stable 
Co., 119 Ala. 615, 24 S 558, 72 AmSR 
OB5. ii j 

Ga.—South Georgia R. Co. v. Ryals, 
123 Ga. 330, 51 SE 428; Pierce v. Sea- 
board Air-Line R. Co., 122 Ga. 664, 
50 SE 468. 

Ind:—Louisville, ‘etc.,' Ri Cov iv. 
Crunk, 119 Ind. 542, 21 NE 31, 12 
AmSR 443. 

Minn.—Lee v. Minneapolis, ete., R. 
Co., 34 Minn. 225, 25 NW 399. 

Mo.—Rinard vy. Omaha, ete., R. Co., 
164 Mo. 270, 64 SW 124. 

Ss. C:.—Bolin v. Southern R. Co., 65 
S. C. 222; 43 SE 665. 

Tex.—Texas, etc., R. Co. v. Haston, 
2 Tex. Civ) A. 378, 21-SW 675. 

[a] Reason for rule.—‘‘The neg- 
ligent acts of the officers, servants, 
and agents of the company and the 
time and place of their commission 
are all that is necessary to put the 
defendant on notice of what it is to 
meet with respect to this matter. An 
employer has greater facilities for 
ascertaining the names of his em- 
ployees than one who is injured by 
the negligence of such employees.” 
Pierce v. Seaboard Air-Line R. Co., 
122 Ga. 664, 667, 50 SE 468. 

ay See Master and Servant § 
1174. 

17. South Georgia R. Co. v. Ryals, 
123 Ga. 880, 51 SE 428; Pierce vy. 
Seaboard Air-Line R. Co., 122 Ga. 
664, 50 SE 468; Atlantic Coast Line 
Ry Cos ve Burroughs; 207Ganwr Ai S197, 
92 S 1010. 

18. Alternative allegations as to 
acts of negligence generally see su- 
pra § 660. 

19. Louisville, etc., R. Co. v. Boul- 
110 Ala. 185, 20 S 325. 

Louisville, ete., R. Co. v. Boul- 
din, supra. 

21. Bee infra §§ 672, 673. 

22. See infra § 724. 

23. U.S.—Shumacher v. St. Louis, 
etc., R. Co., 39 Fed. 174 [rev on other 
grounds 152 U. S. 77, 14 SCt-479, 38 
L. ‘ed. 361]. 

Colo.—Catlett v. Colorado, etc., R. 
Co., 56 Colo. 463, 139 P 14, 

Ky. —Louisville, ete..° 7 Ree Conmry, 
Rains, 23 SW 505, 15 KyL 428; Louis- 


N. Y.—Nolton v. Western R. Corp., 
15 N. Y. 444, 10 HowPr 97, 69 AmD 
623; Edgerton v. New York, etc., R. 
Co., 85 Barb. 389 [aff 39 N. wi 227, 6 
Transcr. A. 248]. 

N. D.—Jones v. Great Northern R. 
Co., 12 N. D. 343, 97 NW 535. 

[a] In Michigan, in an action for 
personal injuries, ‘the gross negli- 
gence of defendant cannot be relied 
on as a ground for recovery, unless 
pleaded in the declaration. Weitzel 
v. Detroit United R. Co., 186 Mich. 7, 
152 NW 931, 153 NW 8381; Denman v. 
Johnston, 85 Mich. 387, 48 NW 565. 


24. Jones v. Great Northern R. 
Co., supra. 
25. Allegation of willful or wan- 


ton injury see infra §§ 672, 673. 
“Gross” as meaning “willful” 

“wanton? 

In serruiet see supra § 36; and infra 


or 


Under last clear chance doctrine see 

supra § 539 

26. Ramsey-v. Louisville, ete., R. 
Co., 89 Ky. 99, 20 SW 162, 12 KyL 
559; Nolton v. Western R. Corp., 15 
N. Y. 444, 10 HowPr 97, 69 AmD 623. 

27. Chicago, etc., R. Co. v. Carter, 
20 Ill. 390 [quot Chicago, etc., R. Co. 
v. Mehlsack, 44 Ill. A. 124, 128]. But 
compare infra § 672. 

28. Anderson v. Western Union 
Tel. Co., 85 S. C, 252, 253, 67 SE 232 
(“gross and reckless negligence’’). 
See Damages § 309. 

Alleging willful or wanton injury 
generally see infra §§ 672, 673. 

29. Davis v. Drennen Co. Dept. 
Store, 189 Ala. 6838, 66 S 642; South- 
ern R. Co. v. Prather, 119 Ala. 588, 
24 S 836, 72 AmSR 949; Catlett v. 
Colorado, etc., R. Co., 56 Colo. 463, 
139 P 14; Herrem v. Konz, 165 Wis. 
574, 162 NW 654. 

30. U. S.—Clark v. Colorado, etc., 
R. Co., 165 Fed. 408, 91 CCA 358, 19 
LRANS 988. 

Colo.—Catlett v. Colorado, ete, R. 
Go.,-56 Colo. 63, 139 P14, 

Ind.—Cleveland, etc., R. Co. v. As- 
bury, 120 Ind. 289, 22 NB 140. 

Iowa.—McCord v. High, 24 Iowa 
336. 

Kan.—Rouse v. Downs, 5 Kan. A. 
549, 47- P 982. 

Mich.—Richter v. Harper, 95 Mich. 
221, 54 NW 768 [overr Montgomery 
v. Muskegon Booming Co., 88 Mich. 
633, 50 NW 729, 26 AmSR 308]. 


134 SW 1058. 

N. Y.—Moore vy. Drayton, 16 NYS 
723; Panton v. Holland, 17 Johns. 92, 
8 AmD 369. 

N. C.—McAdoo vy. Richmond, etce., 
R.. Co., 105 Nz C3146, 11 SH 3h6. 

Wis.—Herrem v. Konz, 165 Wis. 
574, 162 NW 654. 

si. UW: §.—Clark. v. Colorado, etc., 
R. Co., 165 Fed. 408, 91 CCA 358, 19 
LRANS 988; Kelly v. Malott, 135 
Fed. 74, 67 CCA 548. 

Ala.—.Montgomery Stix Re aCovaiws 
Lewis, 148 Ala. 134, 41 S 736; South- 
ern R. Co. v. Prather, 119 Ala. 588, 
24 S 836, 72. AmSR 949. 

Ga.—Western Union Tel. Co. v. 
Harris, 6 Ga. A. 260, 64 SE 1123. 

Kan.—Rouse v. Downs, 5 Kan. A. 
549, 47, P 982. 

Ky.—Davis v. Ohio Valley Bank- 
ing, etc., Co., 127 Ky. 800,.106 SW 
843, 82 KyL 627, 15 LRANS 402. 

Mich.—Richter vy. Harper, 95 Mich. 
221, 54 NW 768 [overr Montgomery . 
v. Muskegon Booming Co., 88 Mich. 
633, 50 NW 729, 26 AmSR 308]. 

Mo,—Christy v. Butcher, 153 Mo. 
A. 397, 134 SW 1058. 

N. Y.—Panton vy. Holland, 17 Johns. 
92, 8 AmD 369. 

N. C.—McAdoo v. Richmond, etce., 
R. Co., 105 N. GC. 140, 11 SE 316. 

Wis.—Herrem v. Konz, 165 Wis. 
574, 162 NW 654. 

And see cases supra note 30. 

{a] If the facts alleged do not 
constitute gross negligence, an alle- 
gation characterizing them as gross 
negligence cannot make them so. 
Herrem v. Konz, 165 Wis. 574, 162 
NW 654. 

{b] A count which attempts to 
state a cause of action for willful or 
wanton injury, but is insufficient for. 
that purpose, may still be good as a 
count for simple negligence where 
it sufficiently charges the same. 
Montgomery St. R. Co, v. Lewis, 148 
Ala. 134, 41 S 7386. 


32. Williams v. North Wisconsin 
aria) ba Co., 124 Wis. 328, 102 NW 
58 


33. Western Brewery Co. v. Mere- 
dith, 166 Ill. 306, 46 NE 720. 

34. Alleging separate acts see su- 
pra §§ 655-660. 

Separate statements of causes of 
action or grounds for recovery gen- 
ibe see Pleading Lay Cyc 116 et 
seq 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the injuries in one count as constituting simple 
negligence, and in another count as constituting 
willful misconduct,’> and a complaint charging sim- 
ple negligence only may be amended by adding 
a count charging willfulness or wantonness, where 
it relates to the same occurrences.** If such counts 
allege one cause of action, and the evidence is suffi- 
cient to justify a verdict on either count, plaintiff 
cannot be compelled to elect on which he will pro- 
ceed, but is entitled to have both theories submitted 
to the jury.” . 

Single count. Since the words ‘‘negligence’ 
and ‘‘willfulness’’ are incompatible,?? and a cause 
of action sounding in ordinary negligence is one 
thing and one sounding in willful misconduct is 
another,®® plaintiff, in a single count, must proceed 
upon one theory or the other, and cannot, in the 
absence of statute permitting it, allege in such count 
both simple negligence and willful misconduct,*° 
as by alleging that the injury was caused by care- 
less, negligent, wanton, and willful misconduct ;*? 
and where a single count joins such allegations, it 
is proper to attack the pleading by demurrer,*? and 
not bya motion to require plaintiff to elect.*® But 


? 


35. Central of Georgia R. Co. v. 
Foshee, 125 Ala. 199, 27 S 1006; 
Louisville, etc., R. Co. v. Markee, 103 
Ala 160,515-S°"511,°.49 sAmSiR) 275 
Waechter vy. St. Louis, etce., R. Co., 
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This course of procedure is a proper 
one within the principles enacted by 
the Code regulating proceedings ‘in 
civil actions and tends to award a 
certain remedy for the wrong alleged, 
and prevents delays and multiplicity 


oy 
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although a count which confuses simple negli- 
gence and willful misconduct renders the pleading 
indefinite and uncertain, it does not necessarily fol- 
low that such a charge is meaningless, and the 
pleading should be construed from its general scope 
and tenor, if practicable, as alleging either the 
one or the other and the trial restricted accord- 
ingly ;** or plaintiff be compelled to proceed upon 
one theory or the other, if both theories can be 
reasonably spelled out of the pleadings.*® Under, 
a statute, however, permitting plaintiff to plead to- 
gether two or more acts of negligence or other 
wrongs,*° acts of negligence and acts of willful 
tort may be commingled in one statement as caus- 
ing the injury,*” and defendant cannot require a 
separate statement of either of the acts of negli- 
gence or of the willful tort,#® nor require an elec- 
tion upon which plaintiff will go to trial,#® his 
remedy, if any, in such a case being by a motion 
to make more definite.*° But such a statute does 
not. permit. a complaint alleging a willful tort to 
be so amended as to allege also a cause of action 
based on mere negligence.5? 


driving, is not demurrable on the 
grounds that it is uncertain whether 
simple or wanton negligence is 
charged, or that it joins disjunctively 
in the same count simple negligence 
and wanton negligence. Garth v. 


113 Mo. A. 270, 88 SW 147; Haver- 
lund v. Chicago, etc., R. Co., 143 Wis. 
415, 128 NW 273. 

[a] Reasons for rule.—(1) ‘The 
perplexity of this situation is no 
doubt a real one and demands that 
the difficulty be resolved by adopting 
a procedure which will enable both 
parties to an action to try out the 
controversy in such a way as to af- 


ford them protection in their rights] 


and also afford an opportunity of re- 
dress of the wrong actually inflicted. 
. .. Where a person alleged [s] that 
he suffered damages by the wrong- 
ful acts of. another, arising out of 
one transaction, and he cannot know 
from the evidence available to prove 
such actionable misconduct whether 
it constitutes ordinary negligence or 
gross negligence, then the party may 
set out the wrongful act in appro- 
priate form in separate counts alleg- 
ing different causes of action, for the 
purpose of meeting the different and 
conflicting inferences of fact that 
may reasonably be drawn from the 
evidence adduced. Such a pleading is 
fully justified, for it preserves the 
plaintiff’s rights to obtain relief for 
the wrong which it may be found on 
the trial was actually committed 
against him, and it operates justly to 
the party charged, for it fully in- 
forms him of the wrong the plaintiff 
seeks to redress and apprises him 
that the plaintiff will stand on the 
cause of action which the court or 
jury may find is established by the 
proof, and it enables the defendant to 
join issue and plead thereon his ap- 
propriate defenses. Nor will such a 
course involve any unusual difficulties 
in administration in the course of the 
trial. If it appears at the conclu- 
sion of the plaintiff's case or when 
all the evidence has been received 
that the evidence will not, as a mat- 
ter of law, sustain any one or more 
of the alleged causes of action, it 
then devolves on the court to so hold 
and to submit the case made, if any, 
to the jury for determination under 
appropriate instructions. 


therefrom be so conflicting as to re- 
quire that a jury determine which 
of the alleged causes of action, if 
any, is sustained thereby, then the 
trial court must inform them,of their 
duty. to determine this question and 
require them to find which cause of 
action, if any, has been* established. 


Should the | 
evidence or the reasonable inferences | 


of actions to enforce redress for one 
wrong.” Haverlund v. Chicago, etc., 
R. Co., 143 Wis. 415, 424, 128 NW 273. 
(2) “The difference in the counts is 
not in the act but in its quality. In 
the first its quality is described as 
negligence, and in the second count 
as willfulness. Proof of negligence 
necessarily disproves willfulness and 
vice versa, and for this reason they 
could not be joined in the same 
count. The cause of action was the 


injury, and the two counts stated it |. 


in different ways to meet the evi- 
dence, which might show that it oc- 
curred in the manner alleged in the 
first or the manner alleged in the 
second count,” Waechter v. -St. 
Houis; ete Ri 'Coij, 113.Mo.. "A. 270, 
277, 88 SW 147. 

36. Central of Georgia R. Co. v. 
Foshee, 125 Ala. 199, 27 S 1006; 
Louisville, etc., R. Co. v. Markee, 103 
Ala. 160, 15 S 511, 49 AmSR 21. 

87. Waechter v. St. Louis, ete., R. 
Co., 113 Mo. A, 270, 88 SW 147. 

38. See supra § 387. 

39. Astin v. Chicago, etc., R. Co., 
ee Wis. 477, 128 NW 265, 31 LRANS 
158. 

40. Garth v. Alabama Tract, Co., 
148 Ala. 96, 42 S 627; Verner v. Ala- 
bama Great Southern R. Co., 103 Ala. 
574, 15 S 872; Gregory v. Cleveland, 
etc., R:. Co., 112 Ind. 385, 14 NE 228; 
Green v, Eden, 24 Ind. A. 583, 56 NE 
240; Dull v. Cleveland, etc., R. Co., 21 
Ind. A. 571, .52 NE 10138; Christy v. 
Butcher, 153 Mo. A. 397, 184 SW 1058. 

[a] “Wrongfully,” not “willfully.” 
—An allegation that defendant did 
certain acts “wrongfully” is not the 
same as an allegation that he did 
such acts ‘‘willfully,’’ and does not 
make the complaint bad for duplicity 
as charging a willful act and a negli- 


gent act. Green v. Eden, 24 Ind. A. 
583, 56 NE 240. 
41. Verner v. Alabama _ Great 


Southern R, Co., 103 Ala, 574, 15 S 


872. 

42. Verner vy. Alabama Great 
Southern R. Co., supra; Christy v. 
Butcher, 153 Mo. A. 397, 134 SW 1058. 

[a]. Count held not demurrable.— 
A count in an action against a street 
railway company for injuries in a 
collision with a car, which alleges 
that the company’s servants, while 
running a car, “recklessly and wan- 
tonly or intentionally” ran it against 
the wagon on which plaintiff was 


Alabama Tract. Co., 148 Ala. 96, 42 
S 627 


43. Christy v, Butcher, 153 Mo, A. 
397, 1384 SW 1058, 

Election of remedies generally see 
Election of Remedies 20 C. J. p 1. 

44. Gregory v. Cleveland, ete., R. 
Co., 112 Ind. 385, 14 NE 228; Dull v. 
Cleveland, etc., R. Co., 21 Ind. A. 571, 
52 NE 1013; Rideout v. Winnebago 
Tract. Co., 123 Wis. 297, ‘101 NW 672, 
69 LRA 601. 

[a] For example (1) “a charge 
that an act was negligently, care- 
lessly and willfully done, or done 
negligently, carelessly and in disre- 
gard of consequences as to the per- 
sonal safety of others, though open 
to a motion to make more definite 
and certain by removing the feature 
rendering it necessary to determine 
by construction what character of 
wrong is relied upon may reasonably 
be said to charge gross negligence.” 
Rideout v. Winnebago Tract. Co., 123 
Wis. 297, 305, 101 NW 672, 69 LRA 
601. ) A count for the death of a 
child, alleging that defendant’s en- 
gineer could have seen the child on 
the track if he had looked, but that 
he negligently failed to see her; that 
he was carelessly and recklessly run- 
ning the engine at an unlawful rate 
of speed, and by reason thereof was 
unable to control the train, and stop 
it, on seeing the child; and that she 
was willfully, recklessly, and negli- 
gently killed, is based on the theory 
of negligence, and not of willfulness, 
Dull v. Cleveland, etc., R. Co., 21 Ind. 
A. 571, 52 NE 1013. 

45. Rideout v. Winnebago Tract. 
Co., 123. Wis. 297, 101 NW 672, 69 
LRA 601. 


Blection of remedies generally see 
Hlection of Remedies 20 C. J. p 1. 

46. See South Carolina Code Civ. 
Proc. (1922) (427) § 11; and other 
statutory provisions. 

47. Schumpert v. Southern R. Co., 
65 S.C. 3382, 43 SE. 813, 95 AmSR 
802; Boggero v. Southern R. Co., 64 
S. C. 104, 41 SE 819. 

48. Schumpert v. Southern R. Co., 
65 S. C. 332, 43 SE 818, 95 AmSR 
802. 

49. Schumpert v. Southern R. Co., 


p 
51, Proctor_v, Southern R. Co., 64 
S. C. 491, 42 SH.427. 
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[§ 664] (3) Breach of Statutory Duty.52 Where 
the negligence charged consists of an act or omis- 
sion in violation of a duty imposed by statute or 
ordinance, the declaration or complaint, in order to 
allege a cause of action, must allege facts which 
show a breach of duty in violation of such statute 
or ordinance;°* and a petition which alleges gener- 
ally that defendant negligently failed to do certain 
acts, but does not allege that he failed to do certain 
acts prescribed by the statute, is insufficient to 
state a cause of action under the statute.°* A mere 
general allegation that defendant failed to comply 
with the provisions of the statute or ordinance is 
insufficient as being a statement of a mere legal 
conclusion ;°° but where facts are alleged which show 
guch violation and put defendant on notice that 
plaintiff’s case is governed by the statute or ordi- 
mance, the pleading is sufficient,°* and in such a 
ease it is not necessary specifically to plead or 
refer to the statute or ordinance,®” or expressly 


52. Alleging duty imposed by: sustained by the 


NEGLIGENCE 


ESIeo$ 


to set forth the violation of its provisions,°® al- 
though it has been said that it would be better 
practice for plaintiff to aver the specific violation 
of the statute.5® A statutory provision which 
merely makes evidence competent to show defend- 
ant’s negligence which was not competent before 
need not be pleaded ;°° and it has been held that, 


although plaintiff sues at common law, he may prove - 


a failure of defendant to comply with a duty en- 
joined by statute.* 

Averment of ‘‘negligence’’ not mnecessary.°? 
Where a violation of the statute or ordinance 
constitutes negligence per se or prima facie evi- 
dence thereof,®* it is sufficient to allege the act or 
omission which constitutes such violation,®* and it 
is not necessary to describe such violation as neg- 
ligence.°> So where an absolute liability for such 
violation is imposed by the statute, regardless of 
negligence, an averment of negligence is not nec- 
essary ;°° and the fact that the complaint unneces- 


explosion of gun-, etc., Furniture Co. v. Royal, 200 Ala. 


Ordinance see supra § 642. 
Statute see supra § 643. 
Joining common-law and statutory 


ence see supra § 658. 
fied U. S.—Cole v. Mayne, 122 Fed. 
836, 


Ind.—-lLake’ Hrie, ~etc.,- R. Co... 
Mikesell, 23 Ind. A. 395, 55 NE 488. 
Jowa.—Bromberg v. Evans Laun- 
dry Co., 134 Iowa 38, 111 NW 417, 13 

AnnCas 33. 

Kan.—St. Louis, etc., R. Co. v. Hoff, 
76 Kan. 506, 92 P 539. 

Mass.—Wright v. Boston, ete, R. 
Co., 129 Mass. 440. 

Bias ae onee tt Et, Co. v. Grace, 95 
Miss. 611, 49 S 5. 

Mo.—Stegmann v. Gerber, 146 Mo. 
A, 104, 123 SW 1041; Marion v. St. 
Louis, etc., R..Co., 127 Mo. A. 129, 104 
SW 1125. 

pb, wanzeler v. Knox, 109 Oh. St. 
503, 143 NE 24. 

Pa.—Krutlies v. Bulls Head Coal 
Co., 249 Pa. 162, 94 A 459, LRA1915F 
1082. 

Ri — South vi rippe is wR heb. 

Tenn.— Moore v. Fletcher, 145 
Tenn. 97, 236 SW 924. ; 

[a] Rule applied.—Where plain- 
tiff contends that under statute he 
should be allowed to recover not- 
withstanding his contributory negli- 
gence, he cannot invoke the statute 
where the petition does not predi- 
cate liability on a violation thereof, 
since, even though it may not be nec- 
essary to refer to the statute in 
terms, some competent averment is 
essential to bring the case within its 
purview. Stegmann v. Gerber, 146 
Mo. A. 104, 123 SW 1041. 

[b] Statements concerning an or- 
dinance and its violation are material 
allegations where the theory of the 
complaint is negligence in doing or 
omitting to do a certain act in vio- 
lation of such ordinance. Lake Erie, 
etc.,, R. Co. v. Mikesell, 23 Ind, A. 395, 
55 NE 488. 

[c] Opportunity to perform duty. 
—wWhere the negligence charged is 
the omission to perform a duty im- 
posed by statute, it is essential to 
aver that defendant had the means 
and opportunity to perform the duty 
in time to avert the injury. Weise v. 
Tate, 45 Ill. A. 626. 

Allegation of violation of statute 
or ordinance in action: 

Against railroad see Railroads [33 
Cyc 1058, 1251, 1854]. 

By servant against master see Mas- 
ter and Servant §§ 1170, 1171, 1174. 
54. Cole v. Mayne, 122 Fed: 836. 
55. Winzeler v, Knox, 109 Oh. St. 

503, 143 NE 24; Hazard Powder Co. 

v. Volger, 3 Wyo. 189, 18 P 636. 

[a] Pleading held insufficient.—A 
declaration in an action for injuries 


Til._—Weise v. Tate, 45 Ill. A. 626., 


powder, on the ground of its unlaw- 
ful storage in violation of a city 
ordinance, and because of defendant’s 
negligence, is insufficient when it 
charges generally that such storage 
was in violation of a city ordinance, 
and the explosion and injury were 
the result of defendant’s negligence, 
without charging that there is such 
a city ordinance. Hazard Powder Co. 
v. Volger, 3 Wyo. 189, 18 P 636. 

Allegation of negligence as conclu- 
sion generally see supra § 648. 

56. Ala.—Hood, ete., urniture 
Co. v. Royal, 200 Ala. 607, 76 S 965. 

Ill—Wagner v. Chicago, ete., R. 
Co.,) 27% TM. 114,"415 INES 201; 

Ind.—Candalia K. Co. v. Stringer, 
182 Ind. 676, 106 NW 865, 107 NE 673. 

Iowa.—Bromberg v. Evans Laun- 
dry Co., 134 Iowa 38, 111 NW 417, 13 
AnnCas 33. 

Kan.— Fowler Packing Co. v. 
Enzenperger, 77 Kan. 406, 94 P 995, 
15 LRANS 784. 

Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79; Marion v. 
St. Louis, etc., R. Co., 127 Mo. A. 129, 
104 SW 1125. 

N. Y.—Proctor v. Rockville Centre 
Milling, ete., Co., 205 N. Y. 508, 99 
NE 81. 

Oh.—Winzeler vy. Knox, 109 Oh. St. 
503, 1438 NE 24. 

Okl.—Alva Roller Mills v. Sim- 
mons, 74 Okl. 314, 185 P 76; Okmul- 
gee Window Glass Co. v. Bright, 65 
Okl. 53, 183 P 898. 

Or.—Dickerson v. Eastern, etc., 
Lumber Co., 79 Or. 281, 155 P 175. 

Pa.—Krutlies v. Bulls Head Coal 
Tae Pa. 162, 94 A 459, LRAI915F 

Tenn.— Moore v. Fletcher, 145 
Tenn. 97, 236 SW 924. 

And see cases supra note 58. 

[a] All facts must be stated.— 
“Where ‘a declarant relies upon a 
violation of a statute, and does not 
specifically refer to the statute, but 
undertakes to state facts which con- 
stitute a breach thereof, it is incum- 
bent upon such pleader ‘to state all 
of. the facts necessary to constitute 
such breach so that the defendant 
can be apprised of the charge which 
he is to defend.” Moore v. Fletcher, 
145 Tenn. 97, 108, 2836 Sw 924. 

[b] A petition which substan- 
tially follows the statute by reciting 
the duty imposed on defendant, and 
the elements of neglect on his part, 
is sufficient, although it does not 
state the particulars. Marion v. St. 
Louis, ete., R. Co., 127 Mo. A. 129, 
104 SW 1125. 

[c] A count alleging the sub- 
stance of an ordinance, that defend- 
ant failed to comply therewith, and 
that plaintiff was injured in conse- 
quence thereof, is sufficient. Hood, 


607, 76 S 965. 
57. JIll.—Wagner v. Chicago, 
RB. Co, 27% Ti. PLAY a6 ON Br 2048 
Ind.—Vandalia R. Co. v. Stringer, 
ae Ind. 676, 106 NE 865, 107 NE 


Iowa.—Bromberg v. Evans Laun- 
dry Co., 134 Iowa 38, 111 NW 417, 13 
AnnCas 33. 

Kan.—Fowler Packing Co. v. Enzen- 
perger, 77) Kan; 406,.-94" P9955 215 
LRANS 784. 

Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79. 

N. Y.—Proctor v. Rockville Centre 

Milling, etc., Co., 205 N. Y. 508, 99 
NE 81. 
Oh.—Milburn Wagon Co. v. Gaw- 
ronski, 14 -Oh.,, Cir, Ctr IN: Sr 449" 33 
Oh. Cir. Ct. 1 [aff 81 Oh. St. 565 mem, 
91 NE 1134 mem]. 

Okl.—Okmulgee Window Glass Co. 
Vic Bright, 65, O81. 68, 188 Pi sos. 

Or.—Dickerson v. Eastern, etce., 
umber.Co-., 79° Or. 28), 2b eeu 6. 

Pa.—Krutlies v. Bulls Head Coal 
Co., 249 Pa. 162, 94 A 459, LRA1915F 
1082; Irwin v. Leuten Brick Co., 59 
Pa. Super. 150. 

58. Krutlies v. Bulls Head Coal 
‘eae Pa, 162, 94 A 459, LRA1915F 
1082. 

59. Krutlies v. Bulls Head Coal 
Co., supra. 

60. Haggblad v. Brooklyn Heights 
nt ps 117 App. Div. 838, 102 NYS 

61. Bradford v. Missouri, ete., R. 
Co., 64 Mo. A. 475. 

62. Use of “negligence” or equiva- 
lent term in pleading generally see 
supra § 646. 

63. See supra §§ 102, 103, 105. 

64 Seska v. Chicago, etc., R. Co., 
77 Iowa 137, 41 NW 596; St. Louis, 
etc., R. Co. v. Snaveley, 47 Kan. 637, 
28 P 615; Lake Shore, etc., R. Co, v. 
Anderson, 7 Oh. Cir.’ Ct. N.S. 217,527 
Oh. Cir. Ct. 557. And see cases infra 
note 65. 

65. Ala.—Hood, ete., Furniture 
Co. v. Royal, 200 Ala. 607, 76 S 965; 
Sloss-Sheffield Steel, ete, Co. v. 
Sharpe, 161 Ala, 432, 50 S 52. 

Ind.—Pennsylvania v. Fertig, 34 
Ind. A. 459, 70 NE 834. 

Iowa.—Seska v. Chicago, ete., R. 
Co., 77 Iowa 137, 41 NW 596; Rose 
v. Chicago, etc., R. Co., 72 Iowa 625, 
34 NW 450. 

Kan.—St. Louis, ete, R. Co. v: 
Snaveley, 47 Kan. 637, 28 P 615. 

Miss,—Clark. v. Gulf, etc., R,. Cot; 
132 Miss. 627, 97 _S 185; Hudson v. 
Mississippi Cent. R. Co., 95 Miss. 41, 
48 S 289 


S. D.—Kelley v. Anderson, 15 S. D. 
107, 87 NW 579. 

66. Drazich v. Ray Cons. Copper 
Co., 276 Fed. 801 (under Ariz. Const. 
art 18 § 7); Arizona Copper Co. v. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
: * 


§§ 664-666] 


sarily charges negligence will not prevent a recovery 
under the statute without proof of negligence.®* 

A foreign statute or ordinance, the breach of 
which is relied upon as an act of negligence author- 
izing a recovery, must be specially pleaded in order 
to be availed of in proving such negligence.®* 

[§ 665] (4) Negligence in Performance of Con- 
In an action ex delicto for negligence in 
the performance of a contract, the fact of negli- 
gence must be alleged as in other cases of negli- 
gence,’° and an allegation only of a breach of a 
contractual duty is not sufficient, 
seribes such breach as negligence.”4 
ment of such allegation facts should be averred 
to show the contractual relation between the par- 
ties and the consequent duty owing by defendant 
to plaintiff;7? and, when necessary for this pur- 
pose, the contract out of which such duty and the 
consequent negligence arose should be stated,*® al- 
though it is not necessary to allege the terms of 
It has been held that under 


tract.® 


the contract in detail.7* 
Burciaga, 20 Ariz. 85, 177 P 29; Wa- 


bash R. Co. v. Ordelheide, 172 Mo. 
436, 72 SW 684; Baltimore, etc., R. 
Co. v. Kreager, 61 Oh. St, 312, 56 


NE 203. 

67. Wabash R. Co. v. Ordelheide, 
172 Mo. 436, 72 SW 684; Campbell v. 
Missouri Pac. R. Co., 121 Mo. 340, 25 
SW 936, 42 AmSR 5380, 25 LRA 175. 

68. Savannah, ete. «= Re.) {Con Fey; 
Evans, 121 Ga. 391, 49 ‘SE 308. 

Pleading foreign statutes generally 
see Statutes [36 Cye 1240]. 

69. Assignment of breach of con- 
tract generally see Contracts §§ 863-— 
870. 

In action against: 

Bailee see Bailments § 143. , 
Carrier see Carriers §§ 544-547. 

70. Flint, etc., Mfg. Co. v. Beckett, 
167 Ind. 491, 79 NE 503, 12 LRANS 
924. 

[a] Allegation held sufficient.—In 
an action for damages resulting from 
defendant’s negligent construction of 
a windmill on _ plaintiff's barn, 
where defendant had contracted to 
strengthen the air shaft upon which 
the mill was erected, should it be 
necessary, plaintiff's complaint was 
not bad because it did not allege that 
the supports of the mill were de- 
fective, where the complaint showed 
that the mill was negligently fas- 
tened to the tower of the shaft, in 
violation of the contract. Flint, ete., 
Mfg. Co. v. Beckett, 167 Ind. 491, 79 
NE 503, 12 LRANS 924. 

Allegations of negligence generally 
see supra §§ 644-663. 

71. Frank v. Mandel, 76 App. Div. 
413, 78 NYS 855. 

72. Louisville, etc., R. Co. v. Cody, 
,119 Ga. 371, 46 SE 429 - Ingwerson v. 
“Chicago, ete., FA Cox, 205 Mo. 328, 102 
SW 1143. 

Allegations of duty generally see 
supra §§ 630-643. 

73. Hackney v. Perry, 152 Ala. 
626, 44 S 1029; Louisville, etc., R. Co. 
Vv. Bishop, 17 Ala. A. 320, 85 S 859; 
Coal City Min. Corp. v. Davis, 17 Ala. 
A. .0220) Shs ons. Chicago, etc. hi Co: 
v. Hale, 2 Ill. A. 150; Ingwerson v. 
Chicago, ete., R. Co., 205 Mo. 328, 103 
Sw 1143. 

74, Atlanta, etce., R. Co. v. Jacobs 
Pharmacy Co., 135 Ga. 113, 68 SE 
1039; Louisville, ete RE Cou ve Cody; 
119 Ga. 371, 46 SE 429; Miller v. 
Miloslowsky, 153 Iowa 135, 133 NW 
357; Fender v., Mason Wrecking Co., 
28 WklyNC (Pa.) 93; Texarkana, etc., 
R. Co. v. Rosebrook- “Josey Grain Co., 
52 Tex. Civ. A. 156, 114 SW 436. 

75. Flint, etc., Mfg. Co. v. Beckett, 
167 Ind. 491, 79 NE 503, 12 LRANS 


924. 
Flint, etc., Mfg. Co. v. Beckett, 
[al Thus a complaint setting out 


@ contract by defendant with plain- 
tiff for the erection of a windmill, 


NEGLIGENCE 


although it de- 
As an ele- 


sustained.®° 


together with a supplemental agree- 
ment concerning the same, and then, 
after making different allegations of 
negligence, averring that by reason 
of such acts of negligence, without 
any fault upon his part, plaintiff sus- 
tained damage, states a cause of ac- 
tion in tort and not: on contract. 
Flint, etc., Mfg. Co. v. Beckett, 167 
Ind, 491, 79 NE 503, 12 LRANS 924. 

Nature of action on negligent 
breach of contract generally see 
Contracts § 144. 

77. ans Sepa ene as to injuries see 
infra § 67 

78. See pene §§ 477-499. 

79. Fay v. Cox, 45 Cal. A. 696, 188 
P 623. 

General allegation of causal con- 
nection when other facts alleged see 


infra § 668. 

so. U. S.—Sullivan vy. Atlantic 
Coast Line R. Co., 244 Fed. 606; 
Gogol v. Baltimore, etc., R. Co., 226 
Fed. 224. 

Ala.—Birmingham, etc., R. Co. v. 
Stage, 196 Ala, 612, 72 S 164; Ala- 


pbama’ Great Southern R. Co. v. 
Moore, 19 Ala. A. 73, 95 S 207; West- 
ern R. Co, v. Madison, 16 Ala. A. 588, 
80 S 162; Auxford Brown Ore Co. v. 
Hudson, 16 Ala. A, 245, 77 S 2438. 

Cal.—Dunn v. Dufficy, 194 Cal. 3838, 
228°P 1029; Smith v. Buttner, 90 Cal. 
95, 27 P 29; Tietke v. Forrest, 64 Cal. 
A. 364, 921 P 681; Hamilton v. San 
Francisco, etc., R. Co., 48 Cal. A. 761, 
192 P 323; Fay v. Cox, 45 Cal. A. 696, 
188 P 623; South v. San _ Benito 
County, 40 Cal. A. 13, 180 P 354. 

Colo. — Philbin v. Denver City 
Tramway Co., 36 Colo. 331, 85 P 630. 

Conn.—Valin v. Jewell, 88 Conn. 
151, 90 A 36, LRA1915B 324. 

Del.—Brown v. Green & Flinn, Inc., 
29 Del. 449, 100 A 475. 

Fla.—Key West Electric Co. v. 
Albury, 109 S 223; Co-operative Sani- 
tary Baking Co. Vv. Shields, 71 Fla. 
110, 70 S 934; Crum v. Sumter Coun- 
ty, 68 Fla. 122, 66 S 723; Warfield v. 
Hepburn, 62 Fla. 409, 57 $ 618; Wood- 
bury v. Tampa ‘Water Works’ Co. 5% 
Fla, 248, 49 S 556, 21 LRANS 1034; 
Leynes v. Tampa Fdy., etc., Co., 56 
Fla, 488, 47 S 918; German- American 
Lumber Co. v. Brock, 55 Fla. 577, 46 
S 740; Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92; Moore vy. 
Lanier, 5% Fla. 353; 42°58 462: Savan- 
nah, etc., R. Co. v. Geiger, 21 Fla. 669, 
58 AmR 697, 

Ga.—Rome R., ete, Co. v. Jones, 
33 Ga. A. 617, 127 SE 786; Myers v. 
McLendon, 23 Ga. A. 465, 98 SE 359s 
Cedartown Cotton, ete., Co. v. Miles, 
2 Ga, A. 79, 58 SE 289.” 

Ida.—Erickson v. Edward Rutledge 
Timber Co., 34 Ida. 754, 203 P 1078. 

Tll.— MiJauskis v. St. Louis Ter- 
minal R. Assoc., 286 Ill. 547, 122 NE 
78; New Staunton Coal Co. v. Fromm, 
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code pleading plaintiff may set out the contract as 
constituting the underlying fact, instead of charging 
defendant’s undertaking in general terms,’® and 
that this does not necessarily change the nature of 
the action to one ex contractu.” 

[§ 666] g. Connection between Negligence Charged 
and Injury—(1) Necessity of Allegation.”’ 
cordance with the rule that a person who has been 
guilty of negligence is liable only for injuries 
which are proximately caused by such negligence,’® 
a mere allegation of negligence on the part of de- 
fendant and of the loss or injury sustained by 
plaintiff does not charge defendant with responsibil- 
ity for the damage;"® but the declaration or com- 
plaint must show a causal connection between the 
negligence charged and the injury sustained, that 
is, 1t must, either by a direct averment or by a 
statement of facts, show that the negligence charged 
was the efficient and proximate cause of the injury 
It must show either that defendant’s 
alleged negligence was the sole cause of the in- 


In ac- 


ep Ill. 254, 121 NE 594 [aff 211 Ill. 
3]; Greinke v. Chicago City R: Co., 


234 Til. 564, 85 NE 327; McGanahan 
v. East St. ‘Louis, ete., R. Co., 72 Ml. 
557; Strain’ v. Strain, 14 Til. 368; 


Voliuz v. Hast St. Louis Light, etc., 


Co., 210 Ill. A. 565; Hoxsey ve St: 
Louis, etes) Re. .Co., ‘171 Tll, A. 109; 
Bachman vy. Southern Coal, etce., Co, 


165 Ill. A. 485; Kavanaugh v. Mor- 
gan, 145 Ill. A. "25: Paige Iron Works 
v. Hutter, 107 tl: A, 6738. 

Ind.— Baltimore, Gte:, pees COn 
Burtch, 192 Ind. 199, 134 NE 858: 
Wellington v. Reynolds, 177 Ind. 49, 
97 NE 155; Indianapolis Abattoir Co. 
v. Nei dlinger, 174 Ind. 400, 92 NE 
169; Cleveland, etc., R. Co: ye. Per- 
kins, 171 Ind. 307, 86 NE 405; Pitts- 
burgh, etc., R. Co. v. Conn, 104 Ind. 
64, 3 NE 636; Pennsylvania Co. v. 
Hensil, 70 Ind. 569, 36 AmR 188; 
Public Utilities Co. v. Vieau, 74 Ind. 
A. 677, 129 NE 485; Pittsburgh, etc., 
RR, Co.-v.. Friend; 70 Ind. A. 366, 118 
NE 598; Steiert v. Coulter, 54 Ina. A. 
643, 102 NB 118, 103 NE 117; Pitts- 
burgh, etc., R. Co. v. Foust, 53 Ind. A. 
90, 99 NE 493; Bartholomew Vv. 
Grimes, 51 Ind. A, 614, 100 NE 12; 
Cléveland;\/etc:,. R.>' Cox y) ‘Clark, 25 
Ind. A. 392, 97 NE 822; LaFayette v. 
West, 43 Ind. A. 325, 87 NE 550; 
Isiand Coal Co. Vv. Clemmitt, 19 Ind. 
A. 21, 49 NE 38 

Iowa. —Borland v. Lenz, 196 Iowa 
1148, 194 NW 215; Poland v. Earhart, 
70 Iowa 285, 830 NW 687. 

Kan.—Pilgrim’ v. Verdigris Valley 
oo a et. |, 8Co 82? Kans 114) 107% 


Ky.—Louisville, ete., R. Co. v. Mc- 
Intosh, 183 Ky. 571, 210 SW 181; 
Dickerson y. Eastern Kentucky Lum- 
ber Co., 1388 Ky. 820, 119 SW 222, 121 
SW 662. 

La.—Gahagan v. New Orleans, etc., 
R. Co., 119 La. 25, 48 S 900 

Me.—Jackson v. Castle, 82 Me. 579, 


20 A 2387. 

Md.—Cecil Paper Co. v. Nesbitt, 
117 Md, 59, 883 A 254; Maenner v. 
Carroll, 46 Md. 193. 


Mich.—Cristanelli v. Saginaw Min. 
Co.,. 154°) Mich 423, 117° NW: 910; 
Thompson v. Flint, ete, R. Co., 57 
Mich. 300, 283 NW 820. 

Minn.—Laine v. Consolidated Ver- 


million, ete., Co., 123 Minn. 254, 143 
NW 783; Dugan yv. St. Paul, etc, R. 
Co., 40 Minn. 544, 42 NW 538; Lee v. 
Emery, 10 Minn. 187. ; 


215 .—Tyler v. Bay St. Louis, 34 S$ 


Mo.—State v. Ellison, 176 SW 11; 
Palmer vy. Missouri Pac. R. Co., 76 
Mo. 217; Schultz vy. Moon, 33 Mo. A. 
329; Hudson v. Wabash, etc., R. Co., 
32 Mo. A, 667. 

Mont.—Griffin v. Chicago, etc, R. 
Co., 67 Mont. 386, 216 P 765; Bennetts 
v. Silver Bow ‘Amusement ‘Gos 
Mont, 340, 211 P 336; Grant v, Nihill, 


| 
| 
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jury,®! or that it contributed to the injury,®? as 
that it put in operation other causal forces which 
were the direct, natural, and probable consequences 
The declaration or complaint 
is insufficient to state a cause of action as against 
a demurrer, where it fails to show that the neg- 
ligence charged was the cause of the injury com- 
plained of;84 or where it appears from the facts 


of the original act.%* 


64 Mont. 420, 210 P 914; O’Neil v. 
Christian, 60 Mont. 460, 199 P 706; 
Fuselman v. Yellowstone Valley 
Land, etce., Co., 53 Mont. 254, 163 P 
473, AnnCasi918B 420; Ellinghouse 
v. Ajax Livestock Co., 51 Mont. 275, 
152 P 481, LRA1916D 836; Allen v. 
Bear Creek Coal Co., 43 Mont. 269, 
115 P 673; Storm y. Butte, 35 Mont. 
385, 89 P 726. 

Nebr.—Langenfeld v. Union Pac, R. 
Co., 85 Nebr. 527, 123 NW_ 1086. 

N. J.—Miller v. Pathe Freres, 81 
Now Ly 341,79 A (1062; Deremer v. 
Delaware, etc., R. Co., 54 N. J. L. 407, 
24 A 481. 

N. Y.—Hartman v. Lowenstein, 90 
Misc. 686, 154 NYS 205; Wasmer v. 
Brant, 225 NYS 242. 

N. G@—Chancey v. Norfolk, etc., R., 
Co:; 174. N: -C..351,.98 SE<834, LRA 
1918A 1070, AnnCasi1918E 580. ; 

N. D.—Kutchera v. Minneapolis, 
etc., R. Co., 50 N. D. 597,.197 NW_ 140. 

Oh.—St. Marys Gas Co. v. Brod- 
beck, 114 Oh. St. 423, 151 NE 323; 
Cleveland, etc., R. Co. v. Tehan, 4 Oh. 
Cir. Ct. N. S. 145, 26 Oh, Cir. Ct. 457. 

Okl.—St. Louis, etc., R. Co. v. Mil- 
burn, 106 Okl. 80, 232 P 930; Lisle v. 
Anderson, 61 Okl. 68, 159 P 278, LRA 
1917A 128. 

Or.—Merriam v. Hamilton, 64 Or. 
476, 130 P 406; Wild v. Oregon Short- 
Line, etc., Comma nOr.* 159,027 Te 
954. 

Pa.—Charnogursky v. Price-Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. 

Porto Rico.—Diaz v. San Juan 
Light, ete., Co., 17 Porto Rico 64. 

Ri — eeu. Union yrs Cos 122Ri 
383, 34 AmR 668. 

Ss. C.i—Land v. Southern R. Co., 67 
S. Cc. 290, 45 SE 203. 

Ss. D.—Phillips v. International 
Harvester Co., 22 S. D. 272, 117 NW 
146. 

Tex.—Snipes v. Bomar Cotton Oil 
Co., 106 Tex. 181, 161 SW 1; Rosen- 
thal Dry Goods Co. v. Hillebrandt, 
(Civ. AL) 299° SW 665; Poteet) iv. 
Blossom Oil, ete., Co., 53 Tex. Civ. 
A. 187, 115 SW 289; Miller v. Itasca 
Cotton Seed Oil Co., (Civ. A.) 41 SW 
366;' Texas, etc., R. Co. v, McCoy, 3 
Tex, Civ. A. 276, 22 SW 926. 

Utah.— Soule v. Weatherby, 39 
Utah 580, 118 P 833, AnnCas1913E 75. 

Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854; Duell v. Robin Hood Am- 
munition Co., 85 Vt. 300, 82 A 180. 

Va.—Hamlet v. Du Pont de Ne- 
mours, 129 Va. 130, 105 SE 529; 
Chesapeake, etc., R. Co. v. Melton, 
110 Va. 728, 67 SE 346; Chesapeake, 
ete, RK, Co. v..' Hunter, 109:.Va. 341, 
64 SE 44. 

Wash.—Ervin v. Northern Pac, R. 
Co., 69 Wash. 240, 124 P 690. 

W. Va.—Gorsuch v. Woolworth, 
139 SE 472; Long v. Foley, 82 W. Va. 
502, 96 SE 794; Ironton Lumber Co. 
v. Guyandotte Timber Co., 68 W. Va. 
358, 360, 69 SE 815 [quot Cyc]. 

Wis.—Kelly v. Darlington, 86 Wis. 
432, 57 NW 51. 

Wyo.—Hazard Powder Co, v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 

Can.—Cowans v. Marshall, 28 Can. 
SeoGot tae 

[a] After each paragraph speci- 
fying negligence, it is not necessary 
to allege that the negligence proxi- 
mately caused the injuries, where 
such allegation is made after all the 
paragraphs. Timmermann vy. St. 
Louis Architectural Iron Co., (Mo.) 
Le SiWaaG2d) T941.; 

81. Rome R., etce., R. Co. v. Jones, 
33 Ga. A. 617, 127 SE 786; Gillespie 


NEGLIGENCE 


alleged.®” 


vy. Andrews, 27 Ga. A. 509, 108 SE 906. 
‘ 82 Manwell v. Durst, 178 Cal. 
752, 174 P 881, 1 ALR 669; Ingalls v. 
Monte Cristo Oil, ete., Co., 176 Cal. 
128, 167 P 857; Fay v. Cox, 45 Cal. A, 


696, 188 P 628. 

83. See infra § 670. 

84. Ala.—Doullut v. Hoffman, 204 
Ala. 33, 86 S 738; Virginia-Carolina 
Chemical Co. v. Mayson, 7 Ala. A. 
588, 62 .S 2538. 


Cal.—Marsiglia v. Dozier, 161 Cal. 
403, 119 P 505. 

Ga.—Johnson vy. Enterprise Mfg. 
Co., 130 Ga. 148, 60 SE 449; Hall v. 
Hillside Cotton Mills, 238 Ga. A. 464, 
98 SE 401. 

Ill.—Detroit v. Wabash Refining 
Co., 223 Ill. A. 246; Wright v. Illinois 
Cent. R. Co., 119 Ill. A. 182; Bilen- 
berger v. Nelson, 64 Ill. A. 277. 

Ind.—Louisville, ete, R. Co. v. 
Ehlert, 87 Ind. 339; Pittsburgh, etc., 
R,. Covey. Hixon, 79 Ind: 1115-.Pitts- 
burgh, etc., R. Co. v. Culver, 60 Ind 
469; Cincinnati, etc., R. Co, v. Voght, 
26 Ind. A. 665, 60 NE 797. 

Iowa.—McCaull y. Bruner, 91 Iowa 
214, 59 NW 37. 

Ky.—Saylor v. Bon Jellico Coal Co., 
1538 Key... 4,74, 155) SW) 1138. 

La.—Bordelon v, Shreveport, 5 La. 
A. 201. 

Minn.—Floody v. Great Northern 
R. Co., 104 Minn. 474, 116 NW 943. 

Mo.—State v. Becker, 2938 SW 783 
(quashing record and judgment Spina 
v., Union Biscuit Co,, (A.)(.273 SW 
428]; State v. Ellison, 176 SW 11. 

Mont.—Robinson v. F, W. Wool- 
worth Co., 261 P 253; O’Neil v. Chris- 
tian, 60 Mont. 460, 199 P 706; Fussel- 
man v. Yellowstone Valley Land, etce., 
Co., 58 Mont. 254, 163 P 473, AnnCas 
1918B 420; Martin v. Northern Pac. 
R. Co., 51 Mont. 31, 149 P 89: 


Nebr.—Chicago, ete, R. Co. v. 
Clinebell, 5 Nebr. (Unoff.) 603, 99 
NW 839. 
~N. J.—Minnuci v. Philadelphia, 


etc., R. Co., 68 N. J, L. 432, 53 A: 229. 
N. Y.—Lawless v. August, 125 App. 
Div. 708, 110 NYS 86. . 
R. I—Nelson v. Narragansett 
Electric Lighting ,Co.,, 29 R. I. 221, 
69 A 1001. 
Tex.—Bleich v. Emmett, (Civ. A.) 
295 SW 223. 
Va.—Norfolk, ete., R. Co. v. Gee, 
104 Va. 806, 52 SE 572, 8 LRANS 111. 


W. Va.—Gorsuch vy. Woolworth, 
139 SE 472; Ironton. Lumber Co, vy. 
Guyandotte Lumber Co., 68 W. Va. 


358, 360, 69 SE 815 [quot Cyc]. 

Eng.—Wilson v. Newberry, L. R. 7 
Q. B. 31; Ward v. Abraham, [1910] 
S.) Ci 289, 

And see cases supra note 80. 

[a] Iustrations.—(1) An allega- 
tion, in an action against a telephone 
company, that plaintiff drove against 
and was caught by, a slackened tele- 
phone wire and thrown from a 
wagon, is insufficient for failing to 
show that his being caught by the 
wire caused him to be thrown. Cum- 
berland Tel., etc., Co. v. Pierson, 170 
Ind. 543, 84 NE 1088. (2) A com- 
plaint by an employee of a contractor 
against the owner of a building for 
personal injuries, averring that 
plaintiff, while cleaning a skylight, 
was, precipitated to the floor by the 
tipping of a board upon which he 
stood, because of its weak and de- 
fective condition, which board had 
been furnished by defendant, is in- 
sufficient in failing to disclose how 
the tilting of the board could have 
been caused by a defective, condition 
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alleged that the injury was not proximately caused 
by the negligence charged,®> but by an independent 
intervening agency;8° or where it was impossible 
for the accident to have happened in the manner 
It has been held that a complaint which 
fails to allege such causal connection is insufficient, 
even after verdict.*® 

[§ 667] (2) Sufficiency of Allegation—(a) In 


thereof. Nagler v. Cornell Univ., 187 
App. Div. .470,,175 NYS 797... (3)y)4A 
complaint against an architect for 
damages from the collapse of a wall, 
which merely alleges the making of 
unsafe plans and specifications for 
the building, is insufficient in failing 
to allege that the accident resulted 
from the defects in such plans and 
specifications. Potter v. Gilbert, 130 
App. Div. 632, 115 NYS 425 [aff 196 
N. Y. 576 mem, 90 NE 1165 mem], 
(4) A complaint which alleged that 
a dumb-waiter in a tenement house 
was defective through defendant’s 
negligence, and that plaintiff, a ten- 
ant, was injured by its falling on 
him, is insufficient, since it does not 
allege that the fall of the dumb- 
waiter or the injuries suffered ‘re- 
sulted” from defendant’s negligence. 
Allinger vy. McKeown, 30 Misc. 275, 
63 NYS 221 faff 50 App. Div. 628 
mem, 64 NYS 1131 mem]. 

[b] An exception “no cause of 
action” will be sustained against a 
petition stating that a child was in- 
jured by reason of his climbing on a 
machine and falling to the ground, 
where it is not alleged that the in- 
jury was in any manner attributable 
to any dangerous feature of the ma- 
chine or to the situation in which it 


was left. Bordelon v. Shreveport, 5 
La, A. 201, 
85. U. S.—Gogol v. Baltimore, etc., 


R. Co., 226. Fed. 224, 

Ala.—Burnett v. Alabama Power 
Co.,,199 Ala, 337, 74 S 459. 

Conn.—Howard v. Redden, 93 Conn. 
604, 107 A 509, 7 ALR 198. 

Fla.—Leynes v. Tampa Fdy., etc., 
Co., 56 Fla. 488, 47 S 918. 

Ga.—Rome R., etc., Co. v. Jones, 33 
Ga. A, 617, 127 SE 786; Jernigan v. 
Georgia: -R,7, ete... \Conn Sila Gass Awl or 
120 SE 439; Rome R., etc., Co. v. 
King, 30 Ga. A. 231, 117 SE 464: Gil- 
lespie v. Andrews, 27 Ga. A. 509, 108 
SE 906; General Fire Extinguisher 
Co, v. Daniel, 25 Ga. A. 282, 103 SE 
257; Southern R. Co. v. Barber, 12 
Ga. A. 286, .17.SE 172; Ayers. y; 
Louisville, etc., R. Co. 5 Ga. A, 454, 
Matra ong. 

. Ind.—Kistner y, Indianapoli 
Ind, 210. ars a 

Mo.—Mathiason vy. Mayer 

585, 2 SW 834. Tots Re 
. I.—Edwards vy. Brayton, 2 " 
597, 57 A 784. Totar be 

Tex.—Poteet yv. Blossom Oil, etc., 
Co., 53 Tex. Civ, A. 187, 115 SW 289. 

And see cases supra note 84, 

[a] Demurrer should be sustained 
where the allegations of the petition 
clearly show that the negligence 
charged against defendant was not 
the main, controlling, preponderating, 
or proximate cause of the injury. 
General Fire Extinguisher -Co. Vv 
Daniel, 25 Ga. A. 282, 103 SH 257. 

om =e infra § 670. 

i awson v. Norris, 215 : 
666, 112 S 129. ; cr 

[a] TNlustration.—In an action by 
a guest riding in defendant’s auto- 
mobile, plaintiff cannot recover on a 
complaint which alleges that “de- 
fendant negligently collided said car 
in which defendant was riding with 
the car in which plaintiff was rid- 
ing,’’ since such would be impossible, 
and such a complaint is not self-cor- 
recting, since the court cannot re- 
write the pleadings. Lawson v, Nor- 
ris, 215 Ala, 666, 112 § 129, 130. 

88. Bahr yv. National Safe Deposit 
Co., 234 Ill. 101, 84 NE 717; McAn- 
drews v. Chicago, etc., R. Co. 222 Tl. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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General. No particular form is required in alleg- 
ing the causal connection between the negligence 
Where the acts of neg- 
ligence are alleged, as a general rule it is sufficient 
to make a direct general allegation that plaintiff’s 
injury resulted from such negligent acts® or that 
such negligent acts caused the injury; or that it 
was wholly caused thereby;°? or that the injury 
was caused by reason of,?? by,®* through,®> or in 
consequence of,°° such negligence; and where the 
complaint merely states the circumstances of the 
injury, without specifying the negligent acts or 
omissions relied on, a general averment that plaintiff 
was injured as a proximate result of defendant’s 
negligence in respect of the duty owed to plaintiff 
Such a general averment, however, is 
not sufficient, because it is a, statement of a mere 
legal conclusion, where it is not sustained by the 
facts alleged;°® nor is it sufficient where specific 


eharged and the injury.®® 


is sufficient.97 


232, 78 NE 603; Schmalfeld v. Peoria, 
ete, -R, (Co.,) 156 TH. AL’ ‘1; Chicago, 
etc., R. Co. v. King, 76 Nebr. 591, 107 
NW 981. 

[a] Where the negligence con- 
sists of the violation of a statute, 
which makes defendant liable there- 
for, a failure to allege a causal con- 
nection between such violation and 
the injury renders the complaint 
fatally defective, even after verdict. 
Chicago, etc., R. Co. v. King, 76 Nebr. 
591, 107 NW 981. im 

89. Morgan v. Yamada, 26 Hawaii 
17, 22 [quot Cyc]; Andrews v. Parker, 
(Mo. A.) 259 SW 807. ; 

90. Chicago, etc. R. Co. v. Bid- 
dinger, 63 Ind. A, 30, 113 NE 1027. 
And see cases infra note 91. 

91. Ala.—Alabama Fuel, etc., Co. 
v. Denson, 208 Ala. 337, 94 S 311; 
Pennsylvania Coal Co. v. Bowen, 159 
Ala. 165, 49 S 305; American Bolt 
Co. v. Fennell, 158 Ala, 484, 48 S 97. 

Gal.—Fay v. Cox, 45 Cal: A. 696, 
188 P 623. 


Ga.—Dunbar v. Hines, 152 Ga. 865, 
111 SE 396. 
Hawaii—Morgan v. Yamada, 26 


Hawaii 17, 22 (quot Cyc]. 

Ind:— Cleveland, ete:.; ""R.. "Co. =v. 
Tauer, 176 Ind, 621, 96 NE 758, 39 
LRANS 20; Cumberland Tel., etc., 
Co. v. Pierson, 170 Ind. 543, 84 NE 
1088; Greenwaldt v. Lake Shore, etc., 
R. Co., 165 Ind. 219, 74 NE 1081; Ft. 
Wayne, etc., Tract. Co. v. Kumb, 64 
Ind. A. 529, 116 NE 309; Cleveland, 
etce,, R. Co. v. Quinn, 54 Ind. A. 11, 
101 NE 406; Cleveland, etc., R. Co. v. 
Clark, 51 Ind. A. 392, 97 NE 822; 
Evansville, etc., Tract. Co. v. Mont- 
gomery, 50 Ind. A, 528, 98 NE T3L* 
Chicago, etc., R. Co. v, Stephenson, 33 


Ind. A. 95, 69 NE 270; Island Coal 

Co. vy. Clemmitt, 19 Ind. A. 21, 49 
E 38. 

Nts aendrews v. Parker, (A.) 259 

Sw 807, 810 [cit Cyc]; Norman v. 

Sheip, 142 Mo. A. 138, 125 SW. 527. 
Tex.—International, etc., R. Co. v. 


ver, (Civ. A.) 88 SW 515. 
TS oT erkOe os Madden, 28 Wyo. 
00° P7912. 

a fat Allegations held sufficient.— 
Allegations that plaintiff rented to 
defendants a certain building in con- 
nection with plaintiff's sawmill plant 
for defendants’ use in manufactur- 
ing boxes; that defendants negli- 
gently caused a defective stove to be 
placed in the building, and so negli- 
gently used it that sparks and coals 
of fire escaped and set the building 
afire, totally consuming it, together 
with all the sheds and buildings 
owned by plaintiff and used in con- 
nection with his sawmill, and dam- 
aged the machinery of the mill to 
plaintiff's damage, etc., are suffi- 
cient as direct allegations of the 
causal connection between the negli- 
gent manner of putting up and using 
the stove and the fire resulting there- 
from. Norman v. Sheip, 142 Mo, A. 
138, 125 SW 527. ( 
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murrer.* 


[b] “Occasioned” in a complaint 
alleging that defendant’s negligence 
occasioned the injury is synonymous 
with the word ‘‘caused.” Cleveland, 
etc., R. Co. v. Quinn, 54 Ind. A, 11, 
101 NE 406, 409. 

92. Morgan v. Yamada, 26 Hawaii 
17, 22 [quot Cyc]; Boone County v. 
Mutchler, 137 Ind. 140, 36 NE 534; 
Louisville, etc., R. Co. v. Hanmann, 
87 Ind. 422; Pittsburgh, etc., R. Co. 


‘v. Jones, 86 Ind. 496, 44 AmR 334; 


Pzepka v. American Glucose Co., 11 
Misc. 131, 31 NYS 1019. 

[a] Complaint held sufficient.—A 
complaint which alleged that the 
county board negligently failed to 
place any guards at the sides of the 
bridge, and that, while plaintiff was 
driving over it in a buggy, her horse, 
without her fault, became frightened 


at a hog under the bridge, and backed | 


at the Side, where there was no rail- 
ing or protection; that the horse, by 
reason of defendant’s negligence, 
backed Off the bridge, severely injur- 
ing plaintiff; and that such injuries 
were caused “wholly by the said neg- 
ligent conduct of the defendant,” 
without fault on plaintiff's part, was 
not objectionable on demurrer as not 
alleging that the injury was caused 
by the defects in the bridge. Boone 
County v. Mutchler, 187 Ind. 140, 145, 
36 NE 534. 
93. Ala.—Curry v. 
Co., 148 Ala. 57, 42 S 447 
Hawaii.Morgan v. Yamada, 
Hawaii 17, 22 [quot Cyc]. 
Ind.—Louisville, ete, R. Co.’ v. 
Lynch, 147 Ind. 165, 44 NE 997, 46 
NE 471, 34 LRA 298; Island Coal Co. 
v. Clemmitt, 19 Ind.‘A. 21, 49 NE 38. 
Ind. T.—Bolen-Darnall Coal Co. v. 
Williams, 7 Ind. T. 648, 104 SW 867 
[rev on other grounds 164 Fed. 665, 


90 CCA 481]. 
react 39 


Southern R. 


26 


Tex.—Alexander v. 
Tex. Civ. A. 8, 88 SW 462. 
Eng.—King v. Great Western R. 
Co., 24 L. T, Rep. N. 'S.583. 

94. Colo.—Fox v. Denver City 
Tramway Co., 57 Colo. 511, 143 P 278. 


Hawaii.—Morgan v. Yamada, 26 
Hawaii 17, 22 [quot Cyc]. 
Ind.—Evansville R. Cos. v. Cook- 


sey, 63 Ind, A, 482, 112 NE 541, 543 
[eit Cyc]. ; 

Ky,—Louisville, ete, R. Co. v. 
Shearer, 119 Ky. 648, 59 SW 330, 22 
KyL 929. 


Minn.—Johnson v. St. Paul, etc., R. 
Co., 31 Minn. 283, 17 NW 622. 

Wis.—Shepherd v. Morton-Edgar 
Lumber Co., 115 Wis. 522, 92 NW 260. 

95. Morgan v. Yamada, 26 Hawaii 
17, 22 [quot Cyc]; "Wabash, etc, R. 
Co. v. Johnson, 96 Ind. 44, 

96. Morgan v. Yamada, 26 Hawaii 
17, 22 [quot Cyc]; Schultz v. Moon, 
338 Mo. A. 329. 

97. Birmingham R., ete., Co. v. 
Gonzales, 183 Ala. 278, 61 S 80, Ann 
Cas1916A 548; Birmingham R., etc., 


Co. v. Barrett, 179 Ala. 274, 60 S 262; 


J. T. Camp Transfer Co, v. Daven- 
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allegations are made which overcome or destroy 
the effect of the general averment, by showing that 
the injury was not proximately caused by the acts 
of negligence alleged,®® such as by showing that it 
was caused by an intervening agency.? 
been held that such:a general averment, without 
more, is ingufficient for uncertainty, as not appris- 
ing defendant of the case to be made against him,? 
and that such lack of certainty affords sufficient 
ground for striking out the declaration on motion,’ 
but cannot be taken’ advantage of on general de- 


It has also 


! 
1 


[§ 668] (b) Alleging Facts Showing Connection. 
Where facts are alleged which show a causal con- 
nection between the alleged negligence and the in- 
jury, the complaint need not expressly state that 
such negligence was the proximate cause of the 
injury.° It is sufficient that facts are alleged which, 
on a reasonable construction, create an inference 


port, 15 Ala. A. 507, 74 S 156. 

98. U. S.—King v. Beaumont, 296 
Fed. 531. 

Ala.—Sloss-Sheffield Steel, ete., Co. 
v. Smith, 166 Ala. 437, 52 S 38. 

Conn.—Howard vy. Redden, 93 Conn. 
604, 107 A 509, 7 ALR 198. 

Fla.— Woodbury v. Tampa Water 
Works Co., 57 Fla. 243, 49 S 556, 21 
LRANS 1034. 

Ind.—Logansport v. Kihm, 159 Ind. 
68, 64 NE 595. 

[a] Mlustrations.—(1) An allega- 
tion that plaintiff suffered injuries 
which resulted proximately from the 
negligence of defendant is insuffi- 
cient as a statement merely of a 
legal conclusion, where no facts 
showing the mode, manner, means, or 
agency by which he was injured are 
alleged. Sloss-Sheffield Steel, etce., 
Co. v. Smith,.166 Ala. 487, 52.9138 
(2) A general allegation, that each 
and every act, omission, and negli- 
gence stated was a proximate cause 
of the injury, is merely a statement 
of legal conclusions which add noth- 
ing to the previous allegations of 
fact. Howard v. Redden, 93 Conn. 
604, 107 A 509, 7 ALR 198. 

Pleading conclusions generally see 
Pleading [31 Cyc 49 et seq]. 

99. Ft. Wayne,’ etc.,, Tract, Co. -v: 
Kumb, 64 Ind. A. 529, 116 NE 309: 
Chicago, ete., R. Co. v. Biddinger, 63 
Ind, A. 30, 113 NE 1027; Dodge Mfg. 
Co. v. Kronewitter, 57 Ind. A. 190, 
104 NE 99; Cleveland, etc., R. Co. v. 
Clark, 51 Ind. A. 392, 97 NE 822. 

As affecting sufficiency of com- 
plaint generally see supra § 666. 

1. See infra § 670 | 

2. Minnuci v. 


ete;, 


Philadelphia, ete., 
R. Co., supra. 

5.. Ariz.—Flagstaff v. Gomez, 23 
Ariz. 184, 202 P 401, 23 ALR 661. 

Cal.— Moore v. Burton, 75 Cal. A, 
395, 242 P 902. 

Ind.—Hammond, etc., Blectric R. 
Co. v. Antonia, 41 Ind. A. 335, 88 NE 
766; Franklin v. Davenport, 31 Ind. 
A, 648, 68 NE 907. 

Oh.—Halterman v. Hansard, 4 Oh. 
A, 268, 22 Oh. Cir. Ct. N. S. 443. 

Pa.—Lutz v. Wright, 28 Pa. Dist. 32. 

Tex.—Uvalde v. Stovall, (Civ. A.) 
279 SW 889; Canyon Power Co. vy. 
Gober, (Civ. A.) 192 SW 802. 

Utah.—Soule v. Weatherby,: 39 
Utah 580, 118 P 833, AnnCasl1913B 75, 

And see cases infra note 6. 

[a] MTlustration.—It is sufficient 
in an action for personal injuries by 
falling into an excavation if facts 
are alleged from which it may be 
clearly inferred that the place was 
dangerous, and that guards were nec- 
essary, and that the failure to have 
them caused the injury, it not be- 
ing essential that such facts be di- 
rectly alleged. Soule v. Weatherby, 39 
Utah 580, 118 P 833, AnnCas1913E 75. 
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or lead, with reasonable certainty, to the conclusion 
that the injury proximately resulted from the neg- 
ligence charged,® as where the complaint sets forth 
the facts constituting the negligent act or omission 
complained of, and discloses in logical sequence the 
facts composing the secondary agency, force, or 
obstacle, if any, and details the resultant injury.’ 
But where the specific facts alleged to show that 
defendant’s negligence was the proximate cause of 
plaintiff’s injury are susceptible of different infer- 
ences, no inference in favor of the ultimate fact 
ean be drawn in aid of the complaint;* and where, 
as a matter of law, the specific neghgence alleged 
is not the proximate cause of the injury, the plead- 
ing is not helped, as against a general demurrer 
by a general allegation that defendant ought to have 
foreseen the danger and averted it,? or that the 
negligence was such proximate cause.'° 

[§ 669] (c) Where Several Acts Are Charged. 
Where several acts of negligence are charged, any 
of which may have caused the injury, plaintiff need 
not allege which act was the direct or sole cause 
of the injury;'! and if there is an apparent causal 
connection between some of the neghgent acts and 
the infliction of the injury, the complaint is suffi- 
cient.12 But plaintiff is not entitled to go to the 
jury on either of such grounds, which is not alleged 
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to have caused or contributed to the injury, as a 
separate and distinct ground of negligence.1* Where 
all of such acts together might have caused the in- 
jury, it may be alleged that each of them contributed 
thereto.14 Where the cause of action is made to 
depend on two or more negligent acts which, taken 
in combination, caused the injury, the complaint 
must show that the proximate cause of the in- 
jury was the combination of acts;'® but where the 
negligence is set forth in separate counts, it is not 
necessary to allege that the negligence pleaded in 
each count was the proximate cause of the injury.’® 

[§ 670] (d) As to Concurrent and Intervening 
Causes. By reason of the rules relating to con- 
current and intervening causes in generai,’’ where 
the averred facts show the alleged negligence to be 
the proximate cause of the injury, it is not neces- 
sary to set up every intervening circumstance."* 
But where it appears from such facts that defend- 
ant’s negligence was not the sole cause of the in- 
jury, the petition must show that such negligence 
put in operation other causal forces which were 
the direct, natural, and probable results thereof,’ 
or that the intervening agency could have reason- 
ably been anticipated or foreseen.”° 

An independent intervening agency as the-proxi- 
mate cause of the injury is a matter of defense 


6.’ Ala.—Vulean «Rivet Corp... v. 
Lawrence, 214 Ala. 378, 108 S 38; Cen- 
tral of Georgia R. Co. v. Bell, 187 
Ala. 541, 65 S 835; Birmingham R., 
etc., Co. v. Fisher, 173 Ala. 6238, beens 
995; Louisville, etc., R. Co. v. Van- 
gant, 158 Ala. 527, 48 S 389, Bugg. v. 


Mitchell, 20 Ala. A.:555, 103 S 718; 
Orr v. Boockholdt, 10 Ala. A. 331, 65 
S 430. 

Ark.—Foster v. Lusk, 139 Ark. 1, 
194 SW 855. 


Cal.—Nilson v. Oakland Tract. Co., 
10 Cal. A. 103, 101 P 413; McGehee v. 
Schiffman, 4 Cal. A. 50, 87 P_ 290. 

Fla.—De Funiak Springs v. Perdue, 
69 Fla. 326, 68 S 234; Tampa, etc., R. 
Co. v. Crawford, 67 Fla. 77, 64 8S 
437. 

Ga.—Mills v. Central of Georgia R. 
Co., 140 Ga. 181, 78 SE 816, AnnCas 
1914C 1098; Atlantic Coast Line R. 
Co. v. Powell, 127 Ga. 805, 56 SE 1006, 
9 LRANS 769, 9 AnnCas 553. 

Ind.—Baltimore, etc., R. Co, v. 
Huskins, 183 Ind. 614, 109 NE 764; 
Lake Erie, ete., R. Co. v. Hennessey, 
177 Ind. 64, 97 NE 381; Cumberland 
Tel., etc., Co. v. Pierson, 170 Ind. 543, 
84 NE 1088; Pittsburgh, etc., R. Co. 
v. Schepman, 171 Ind. 71, 84 NE 988 
[rev (A.) 82 NE 998]; Broadstreet v. 
Hall, 168 Ind. 192, 80 NE 145, 120 
AmSR 356, 10 LRANS 933; Indian- 
apolis St. R. Co. v. Schmidt, 1638 Ind. 
360, 71 NE 201; Wabash County v. 
Pearson, 120 Ind. 426, 22 NE 134, 16 
AmSR 325; Louisville, etc., R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 
NE 197; Louisville, .etc.,"' Ri! Co, vy, 
Thompson, 107 Ind. 442, 8 NE 18, 9 
NE 357, 57 AmR 120; Indianapolis 
Southern R. Co. v. Tucker, 51 Ind, A, 
480, 98 NE 431; Cleveland, etc., R. Co, 
v. Clark, 51° Ind. A. .392, 97 NE 822; 
Evansville, etc., Tract. Co. v. Mont- 
gomery, 50 Ind. A. 528, 98 NE 731; 
Hamunond, ete., Electric R. Co, v. An- 
tonia, 41 Ind. A. 335, 83 NE 766; 
Island Coal Co. v. Clemmitt, 19 Ind. 
A. 21, 49 NE 38. ; 

Mich.—Morgan v. Lake Shore, etce., 


R. Co., 138 Mich. 626, 101 NW 836, 
70 LRA 609. 

Mo.—Austin v. St. Louis, ete., R. 
Co., 149 Mo. A. 397, 1830 SW _ 385; 


Franklin v. Butcher, 144 Mo. A. 660, 
129 SW 428. 
Mont.—Allen v. Bear Creek Coal 
Co., 438 Mont. 269, 115 P 673. ‘ 
R. I.—McCauley v. Rhode Island 
Go. )20 Re 55 8} 2b 7 ATS 76h 


Tex.—Pullman Co. v. Hoyle, 52 
Tex. Civ. A. 534, 115 SW 3815; Mis- 
souri, ete., R. Co. vy. Overfield, 19 
Tex. Civ. A. 440;.47 SW 684. 

Utah.—Soule v. Weatherby, 39 
Utah 580, 118 P 833, AnnCas1913E 75. 

Wis.—Longhenry v. Mineral Point, 
eee R, Co., 185 Wis. 139, 115. NW 


“It is sufficient if the facts averred 
carry with them the necessary in- 
ference that such negligence was the 
proximate cause of the injury.” Ham- 
mond, etc., Electric R. Co. v. An- 
tonia, 41 Ind. A. 335, 83 NE 766, 768. 
To same effect Allen v. Bear Creek 
Coal Co., 43 Mont, 269, 115 P 673. 

[a] TDlustration.—A complaint al- 
leging that defendant negligently or- 
dered his son of nine years to ride a 
horse and carry a message to a cus- 
tomer; that defendant knew his son 
was reckless, inexperienced, and 
physically unable to manage horses; 
that the son started on the errand, 
and by reason of his want of 
strength and _ skill to control the 
horse and his reckless manner of 
riding, ran over plaintiff, charged 
that defendant’s negligence, and not 
the willful acts of he horse, was the 
proximate cause of the _ injury. 
Broadstreet yv. Hall, 168 Ind. 192, 80 
ne 145, 120 AmSR 356, 10 LRANS 

[b] Communication of disease.— 
Allegations that defendant negli- 
gently communicated smallpox to 
plaintiff’s minor son who became ill 
with the disease and who was sick 
for a specified number of weeks, and 
that plaintiff lost her son’s services 
during that time, sufficiently state a 
cause of action as against the objec- 
tion that they fail to state ‘the man- 
ner in. which the disease was com- 
municated by defendant to plaintiff's 
son. Franklin y. Butcher, 144 Mo. A, 
660, 129 SW 428. 

7. Birmingham R., etc., Co. v. Hin- 
ton, 141 Ala. 606, 37 S 635; Golob v. 
Pasinsky, 178 N. Y. 458, 70 NE 973; 
Wells v. Great Northern R. Co., 59 
Or. 165,114) P) 92, 1169P. 2070; 34 
LRANS 818, 825; Canyon Power Co. 
v.. Gober, | (Fex.: | Civ. w A.) iAl92 SW 


802. 

[a] Facts alleged in sequence.— 
Where the petition states facts in 
such sequence that negligence and 
accident appear aS cause and effect, 


veneral demurrer is properly over- 


ruled, although there is no direct 
statement that the negligence was 
the proximate cause of the accident. 
Canyon Power Co. v, Gober, (Tex. 
Civ. A.) 192 SW 802, 

8. Cleveland, etc., R. Co. v. Clark, 
51 Ind. A, 392, 97 NE 822. 

9. Prokop vy. Gulf, ete., R. Co., 34 
Tex. Civ..A.' 520, 79 SW 101. 


10... Prokop. v;, Gulf, ete..- R. Ca: 
supra. : 
ll. Parker v. St. Louis United R. 


Co., 154 Mo, A, 126, 133 SW 187. 

12. Long v. Foley, 82 W. Va. 502, 
96 SE 794. 

13. State v. Becker, (Mo.) 293 SW 
783 [quashing record and judgment 
Spina v. Union Biscuit Co., (Mo, A.) 
273 SW 428). 

14 Merica v. Ft. Wayne, etc., 
Tract. Co., 49.Ind. A. 288, 97 NE 192; 
Munro v. St. Louis, ete., R. Co., 155 
Mo. A. 710, 135 SW 1016; Parker v. 
St. Louis United R. Co., 154 Mo, A. 
126, 133 SW 137. 

15 Merica v. Ft. Wayne, etc., 
Tract. Co., 49 Ind. A. 288, 97 NE’ 192. 

16. Munro v. St. Louis, ete, R. 
Co., 155 Mo. A. 710. 185 SW 1016. See 
Timmermann v. St. Louis Architec- 
tural Iron Co., (Mo.) 1 SW (2a) 791 
(set out supra § 666 note 80 [a]). 

[a] Thus, where a _ petition in 
three counts charges one injury as a 
result of three negligent acts, and 
each count alleges that, the act there- 
in pleaded “directly contributed” to 
the. injury, the petition is not defec- 
tive in not alleging that the negli- 
gence pleaded in each count was. the 
proximate cause of the injury, where 
it is apparent from the entire peti- 
tion that it was intended to charge 
that the three negligent acts, which 
might have been joined in the same 
count, contributed with each other in 
producing the injury. Munro vy. St. 
Louis, ete., R. Co., 155 Mo. A, 710, 135 
SW 1016. 

17. See supra §§ 485-496. 

18. Florida East Coast R. Co. v. 
Welch, 53 Fla. 145, 44 S 250, 12 Ann 
Cas 210; Moore.v. Lanier, 52 Fla. 358, 
42 S 462; Fleming v. Pullen, (Tex. 
Civ. A.) 97 SW 109. 

19. Rome R., etc., Co. v. Jones, 33 
Ga. A, 617, 127 SE 786; Gillespie v. 
Andrews, 27 Ga. A. 509, 108 SE 906, 

20. Rome R., etc., Co. v. Jones, 33 
Ga. A. 617, 127 SE 786; Gillespie v. 
Suere wy a 27 .Ga., A. 509,. 108." SE 
peers Sem atescathtl sie Ah, Mr PR 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 670-671] 


which need not be anticipated or negatived in the 
complaint.**_ But if it appears from the complaint 
that defendant’s negligence was merely a condition 
by which the injury was made possible and that 
an intervening independent agency was the proxi- 
mate cause of the injury, the complaint’ is insuffi- 
cient, as against a demurrer,?? as where a general 
averment that defendant’s negligence caused the 
injury is overcome by specific averments which show 
that it was caused by an independent intervening 
Such specific averments have this over- 
coming effect only where the only reasonable infer- 
ence to be drawn therefrom is that the causation 
was broken by the intervening agency.”4 


agency.?? 


21. See infra § 675, 

22. Ala.—Crowley v. West End, 
149 Ala. 6138, 43 S 359, 10 LRANS 801. 

Conn,—Howard vy. Redden, 93 Conn. 
604, 107 A 509, 7 ALR 198. 

Ga.—Rome R., etc., Co. v. Jones, 33 
Ga. A. 617, 127 SE 786. 

Ill.—Hartnett v. Boston Store, 185 
Til. A.-332 [aff 265 Ill. 331,106 NE 
837, LRA1915C 460]. 

Wyo.—Lemos vy. Madden, 28 Wyo. 
1, 200°P 791. 

[a] Illustration. — A complaint 
against the owner and the contractor 
of a building for injuries caused by 
the fall of a cornice, which alleges 
that the cornice was insecure when 
built and subject to the action of the 
elements whereby the material 
rusted and rotted, states no cause of 
action against the contractor, since 
it affirmatively shows that the proxi- 
mate cause of the accident was the 
failure of the owner to inspect and 
prevent the fall of the cornice due to 
the rusting and rotting. Howard v. 
Redden, 93 Conn. 604, 107 A 509, 7 
ALR 198. A; 

{[b] Rule applied.—A declaration 
charging negligence in the sale of a 
rifle to a boy is insufficient to state 
a cause of action at common law in 
the absence of any allegation of the 
latter’s unfitness or inexperience, as 
no causal connection is shown be- 
tween the negligence in the sale and 
the injury caused by such boy’s use 
of the rifle. Hartnett v. Boston 
Store, 185 Ill. A. 332 [aff 265 Ill. 331, 
106 NE 837, LRA1I915C 460]. 


23. Cleveland, etc, R. Co. v. 
Clark, 51° Ind. A. 392, 97 NE 822; 
Lemos v. Madden, 28 Wyo. 1, 200 P 


791. 

[a] Determination of sufficiency 
on demurrer.—‘‘The court in ruling 
upon a demurrer to such complaint 
is required to decide whether such 
specific averments as to such inter- 
vening agency overcome the general 
averment that the injury was caused 
by the negligence of the defendant. 
In deciding this question the court 
must consider the facts specifically 
averred as true, and determine there- 
from whether or not the chain of 
causation is broken by such interven- 
ing agency so as to make it the sole 
proximate cause of the injury 
charged. This question must de- 
pend upon whether or not, under the 
facts so specifically averred, the in- 
tervention of some such agency in 
such a way as to be likely to produce 
injury in conjunction with the orig- 
inal negligence ought to have been 
reasonably expected according to 
ordinary experience. If the court 
can say that the character of the 
agency and the circumstances under 
which it is intervened, as shown by 
such specific averments, are such 
that only one legitimate inference 
could be drawn therefrom by any 
fair and reasonable mind, and that 
such inference is that the causation 
was broken by the intervention of 
such agency, and that it was the sole 
proximate cause of the injury 
charged, then such court may prop- 
erly hold that such specific aver- 
ments overcome the general aver- 
ment, and should sustain the de- 
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murrer. On the other hand, if from 
the character of the’ intervening 
agency and the circumstances under 
which the intervention occurred as 
disclosed by such specific averments 
reasonable minds might reach oppo- 
site conclusions in determining 
whether or not the intervention of 
an independent agency of the char- 
acter described should have been 
reasonably expected to occur in such 
a way as to produce injury, then the 
court may not say as a matter of 
law that such specific averments 
overcome the. general averment.” 
Cleveland, ete., R. Co. v. Clark, 51 
Ind. A. 392, 97 NE 822, 828. 

_ 24 Cleveland, etc, R. Co. 
Clark, supra. 

25. Alleging connection between 
negligence and injury see supra §§ 
666-670. 

. Pleading damages 
Damages §§ 300-317. 


Vv. 


generally see 


26. See supra § 31. 

27. Ala.—Henry v. Milner, 204 
Ala. 226, 85 S 500. 

Ariz.—Calumet, ete, Min. Co. v. 


Chambers, 20 Ariz. 54, 176 P 839. 

Del.—Carr v. Continental Fibre Co., 
27 Del, 290, 88 A 467. 

Fla.—Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fila. 514, 
46 S 732, 20 LRANS 92. 

Tll.—Miller v. S. S. Kresge Co., 306 
Tll. 104, 137 NE 385; Milauskis v. St. 
Louis Terminal R. Assoc., 286 Ill. 
547, 122 NE 78; Grienke v. Chicago 
City R. Co., 234 Ill. 564, 85 NE 327; 
Bahr v. National Safe Deposit Co., 
234 Tll. 101, 84 NE 717; McAndrews 
vy. Chicago, etc., R. Co.,. 222 Tl. 232, 
78 NE 6038 [aff 124 Ill. A. 166]; 
Seibert v. Vandalia R. Co., 179 Ill. A. 
LN edits v. Kavanaugh, 158 Ill. 
A..b99. 

Ind.—Wellington v. Reynolds, 177 
Ind. 49, 97 NE 155; Pittsburgh, etc., 
R. Co. v. Foust, 53 Ind. A. 90, 99 NE 


493. 
Ky.—Walsh v. Powers, 8 Ky. Op. 


576. 
Mich.—Shadock vy. Alpine Plank 
RR. 


Road Co., 79 Mich. 7, 44 NW 158. 
Mont.—Griffin v. Chicago, etc., 
Co., 67 Mont. 386, 216 P 765; Fussel- 

Yellowstone Valley Land, 
etc., Co.,. 53. Mont., 254, 163 P 478, 
AnnCas1918B 420. 

N, Y.—Robinson v. Ocean SS, Co., 
162 App. Div. 169, 147 NYS 310. 

Okl.—Lisle v. Anderson, 61 Okl. 
68, 159 P 278, LRA1917A 128. 

Pa,.—Anderson v. Haig, 12 Pa. Co. 
450. 

Tex.—San Antonio, etc., R. Co, v. 
Adams, 6 Tex. Civ. A. 102, 24 SW 
839.- 

Vt.—Coburn y. Swanton, 94 Vt. 168, 
109 A 854. 

W. Va.—Ironton Lumber Co. v. 
Guyandotte Timber Co., 68 W. Va. 
358, 69 SE 815. 


28. See supra §§ 666-670. 
- 99. Henry v. Milner, 204 Ala. 226, 
85. S 50 


0. 
Alleging right to maintain action 
in general, see supra § 627. 


30. Henry v. Milner, 204 Ala. 226, 
85 S 500. 
831. Ala—Birmingham R., etc., Co. 


vy. Chastain, 158 Ala. 421, 48 S 85; 
City Delivery Co. v. Henry, 139 Ala. 


[45 C.J.] 1097 


[§ 671] h. Allegations as to Injury or Damage.?* 
Injury being one of the essential elements of action- 
able negligence,”® the declaration or complaint: must 
show that plaintiff was injured by defendant’s neg- 
ligence,?* and that such injury was a proximate 
result of such negligence.?® 
was injured,?® or whether the injury was to person 
or property,°® and should déseribe the nature and 
character of the injury with a reasonable degree 
of certainty and definiteness,*! in order that de- 
fendant may be apprised of the character of the 
proof which may be introduced, and be enabled to 
prepare his defense;** and if the nature and char- 
acter of the injuries for any reason cannot be 


It should allege who 


161, 34 S 389. 

Inv, Gos) 6, Cal, i laaa fat a Tae 
Goad Coe dd’ 196 BP pe 
Co hoe ee County Coal 
Oy tow vtiinn acs) emma 
ce ee ee ae 
Wipro Helena’ ya Geant dae ae 
Ting oe fae kee e a v. soe ‘ 
App. Div. 486, 37 NYS 405, 2 
Hobart, 15° OR ta Grint oo wena 
Oh, Cir. Ct. 154. ee : 


Pa.—Erb v. Eby, 6 Pa. Dist. & Co. 


104. 


__ R. I—Pettit v. Howard, etc., Amer- 
ican Mach, Co. 41 R. I. 380, 103 A 

Tex.—Ft. Worth, ete.,. R. ‘ 
Morrison, 58 Tex, Civ. A. 74, 193 SW 
212; Dallas v. McCullough, (Civ. A.) 
95 SW 1121; Dallas Cons. Electric St. 
R. Co. v. McAllister, 41 Tex. Civ. A. 
131, 90 SW 933; Dallas Cons. Electric 
St. R. Co. v. Ison, 37 Tex. Civ. A. 219 
83 SW 408; Galveston, etc.. R. Go. v. 
Hitzfelder, 24 Tex. Civ, A. 318, 66 SW 


707; San Antonio, ete, R. Co. v. 
eons, GoPex Civ. AS = 102 24 Sw 
Wash.—Dunkin v. Hoquiam, 56 


Wash. 47, 105 P 149, 
[a] Complaint held insufficient.— 
A complaint for injuries from a dis- 
ease contracted in washing clothing 
infected therewith, which had been 
negligently put in the laundry by de- 
fendant, should allege the name and 
nature of the disease, if known, and 
a motion to make the complaint more 
per and aes should be granted. 
attermann v. Siemann, App. Div. 
Fey nh ee 405. Foe ei a 
dentity of propert de- 
stroyed.—A complaint Por the went 
gent destruction of property by fire 
from defendant’s land _ sufficiently 
identifies the property by describing 
it and locating it at the time of the 
fire on lands owned by plaintiffs in 
a certain township and county and 
adjoining defendant’s land. McVay 
v. Central California Inv. Co., 6 Cal. 
A, 184, 91 P 745. 

Pleading damages generally see 
Damages §§ 301-817. 

32. City Delivery Co. v. Henry, 
139 Ala. 161, 34 S 389; Louisville R. 
Co. v.»Ellerhorst, 129 Ky. 142, 110 
SW 823, 338 KyL 605; Erb v. Eby, 6 
Pa. Dist. & Co. 104; Dallas v. McCul- 
lough,-) (Tex. “Civ, Au): 9b Siwianl digs 
Dallas Cons, Electric St. R. Co. v. 
Ison, 37 Tex. Civ. A. 219, 83 SW 408; 
San Antonio, etc., R. Co. v. Adams, 6 


Tex. Civ. A. 102, 24 SW 839. And see 
cases supra note 31. 
{a] Defendant is entitled ‘“‘to 


have the plaintiff state the nature 
and character of the injuries... in 
order that it might know how to pre- 
pare its defense.” Dallas Cons. Elee- 
tric, St, R...Co. vv. dson, 37. Tex. Civ,A. 
219, 221, 88 SW 408, 
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stated, the complaint should so allege.%* 
to this rule of certainty, it ordinarily is sufficient 
to deseribe the nature and character of the injury 
in general terms;** and such an allegation is suffi- 
cient as against a general demurrer,®® although 
the description may be required to be made more 
specific and certain, upon a motion to that effect,*® 
or, it has been held, upon a special exception.*” 
It is not necessary to indicate the evidence by which 
the injury is to be established;** or to deseribe 
in detail all the characteristics and consequences 
of the injury sustained;*® or to set out the items 
of the injury and the amount claimed for each;*° 
except that, where the injury or damage claimed is 
not the natural and necessary consequence of the 
negligent injury, the special injury or damage 


should be alleged.*? 
Time of injury. 


date cannot be stated.*4 


83. Dallas Cons. Electric St. R. 
Co. v. Ison, supra. 

34. Ill.—Chicago, ete, R. Co. v. 
Sullivan, 17 NE 460; Hansell-Elcock 
Fdy. Co. v. Clark, 115 Ill. A, 209 [aff 
2147 Ti). §399,.73 NE-787]. 

Ind.—Ohio, etc., R. Co. 
47 Ind. 471, 17 AmR 719. 

Ky.—Davis v. Ohio Valley Bank- 
ing: jete,,. Co, 4127) Ky, 3800, .106..S WwW 
843, 32 KyL 627, 15 LRANS 402. 

Minn.—Casey v. American Bridge 
Co., 95 Minn. 11, 103 NW 623. 

N. H.—Corey v. Bath, 35 N. H. 530. 

N. Y.—Quirk v. Siegel-Cooper Co., 
26 Misc. 244, 56 NYS 49 [aff 43 App. 
Div. 464, 60 NYS 228]. 

S. D.—Fritz v. Watertown, 21 S. D. 
280, 111 NW 630, 

Tex.—U. S. Express Co. v. Taylor, 
(Civ. A.) 156 SW 617. 

W. Va.—Hains v. Parkersburg, etc., 
R. Co., 71 W. Va. 453, 76 SE 843, 

Pleading damages generally see 
Damages §§ 301-317. 

35. Casey v. American Bridge Co., 
95 Minn. 11, 103 NW 623. 

36. Atlantic Coast Line R. Co. v. 
Thompson, 211 Fed, 889, 128 CCA 
267; Casey v. American Bridge Co., 
95 Minn. 11, 103 NW 623. 

37.° Dallas Cons, Electric St. R. 
Co. v. Hardy, (Tex. Civ. A.) 86 SW 
O53: 

[a] Tiustration.— An _ allegation 
that plaintiff was seriously and per- 
manently injured in head, neck, 
shoulders, arms, body, and in back 
and spine, without averring any rea- 
son why the injuries could not be 
stated, is obnoxious to a special ex- 
ception, as being too general. Dal- 
las Cons. Electric St. R. Co. v. Hardy, 
(Tex. Civ. A.) 86 SW 1053. 

38. Louisville R. Co. v. Ellerhorst, 


v. Selby, 


129 Ky. 142, 110 SW 8238, 33 KyL 
605. 
39. Ala.—City Delivery Co, v. 


Henry, 139 Ala. 161, 34 S 389. 

Cal.—Worden v. Central Fireproof 
Bidg. .Co,, 172, Cah (94. Thb. P B38: 
Kuhns v. Marshall, 44 Cal, A. 588, 
186 P 632; Lauder v: Currier, 3 Cal. 
A. 28, 84 P 217. 

Tll.— Chicago, ete., R. Co. v. Sulli- 
van, 17 NE 460; Chicago v. Sheehan, 
113 Ill. 658; Hansell-Eleock Fdy. Co. 
v. Clark;,.115 Till, A.'209 [aff 214 Tl. 
399, 73 NE 787]. 

Ind.—Ohio, etc., R. Co. v. Selby, 47 
Ind.: 471, 17 AmR 719. 

Mo.—Mitchell v. Clinton, 99 Mo. 
153, 12 SW 793: Dooley v. Missouri 
Pac. R.. Co., 36 Mo, A. 381, 
gah H.—Corey v. Bath, 35 N. H. 

Pa.—Furbush, etce.,, Mach. Co. v. 
Bushbaum, 34 WklyNC 147. 


Under a statutory provision that 
the petition shall set forth a clear statement of the 
cause of action,*? a petition is insufficient, as against 
a special demurrer, which fails to state the date 
of the injury,*? or to give some reason why such 
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Subject Nonpayment. 


claimed.*8 


[§§ 671-672 


Plaintiff need not allege that the 


damages have not been paid.*® 

Prayer for damages. 
rules*® the complaint should include a claim or 
prayer for damages;*” but it is not required that 
such claim or prayer shall be made in a formal 
manner, it being sufficient that enough is alleged 
to inform defendant of the amount of the damages 


In accordance with ‘general 


[§ 672] i. Willful or Wanton Injury**—(1) In 
General? Although an allegation of willful injury 
is improper where the gist of the action is simple 
negligence,®° where the gravamen of the complaint 
is willful or wanton injury, as where. it is for such 
injury to the person or property of a trespasser or 
mere licensee, it must allege a willful or wanton 


injury,°! and in the absence of such allegation the 


verdict.°8 


complaint is demurrable,°? and is not cured by 
In order to charge a defendant with a 
willful or wanton injury the complaint must allege 
that the injurious act was intentionally and pur- 
posely done, with the intent willfully and purposely 


to inflict the injury complained of,5* or allege an 


S. D.—Fritz v. Watertown, 21 S. D. 
280, 111 NW 680. 

[a] Plaintiff is not required to 
allege specifically each physical in- 
jury sustained which may have re- 
sulted from the accident. It is suffi- 
cient if such injuries can be traced 
to the occurrence complained of and 
are such as might naturally result 
from the injury. Kuhns v. Marshail, 
44 Cal, A. 588, 186 P 632. . 

Pleading damages in general see 
Damages §§ 301-317. 

40. Logansport v. Newby, 49 Ind. 
A. 674, 98 NE 4; Nokken v. Avery 
Mfg.)Co:, 1 N.D: 399) .92° NW 487; 
Furbush, ete., Mach, Co. v. Buchs- 
baum, 34 WklyNC (Pa.) 147. 

[a] Thus, in an action to recover 
damages for injuries caused by a 
single, act of negligence, it is not 
necessary to allege in the complaint 
the separate items of damage result- 
ing therefrom. Nokken v. Avery 
Mfg. Co.,:11 N. D. 399, 92.NW 487. , 

Itemizing damages generally see 
Damages § 301. 

41. Ind.—Ohio, ete, R. Co. v. 
Selby, 47 Ind. 471, 17 AmR 719. 

Kan,.—Atchison, ete., R. Co. v. Wil- 
ley, 57 Kan. 764, 48 P 25. 

Mich.—Grand Rapids, ete., R. Co. 
v. Southwick, 30 Mich, 444. 

Mo.—Hall v. Manufacturers’ Coal, 
ete:, Co. 260) Mo. 352, -16o38 SW 927, 
AnnCas1916C 375. 

N. Y.—Kleiner v. Third Ave. R. 
Co., 162 N. Y. 193, 56 NE 497. 

Or.—Boatright v. Portland R., etc., 
Co,,.68 Or, 26, 1385 P. 771. 

Pleading damages generally sce 
Damages §§ 301-3817. : 

42. See statutory provisions, 

43. Trinity, etc. R. Co. v. San- 
ders, (Tex. Civ. A.) 120 SW: 272. 

In action for injury to animal by 
railroad company see Railroads [33 
Cyc 1259]. 

44. Trinity, etc, R.°Co. v. San- 
ders, (Tex. Civ, A.) 120 SW 272. 

45. Western Gas Constr. Co. v. 
Danner, 97 Fed. 882, 88 CCA 528. 

Nonpayment as not necessary to be 
pleaded in complaint generally see 
Payment [30 Cye 12538]. 

46. See Pleading [81 Cyc 110]. 

47. Henry v. Milner, 204 Ala. 226, 
ae 500; Treusch v. Kamke, 63 Md. 

Prayer for damages generally see 
Pleading [381 Cye 110]. 

48. Louisville, etc, “R. Co... v. 
Smith, 58 Ind. 575; Oklahoma Gas, 
etc., Co. v. Lukert, 16 Okl. 397, 84 P 
1076. , 

‘Lal 


from negligence committed by de- 


Tllustration.—An averment, in: 
a complaint for damages resulting’ 


fendant, that the injury done to the . 
property was to the damage of plain- 
tiff in a specified sum, is a sufficient 
prayer for relief. Jouisville, etc. R. 
Co. v. Smith, 58 Ind. 575. 
49. Cross references: “i 
Alleging degrees of negligence see 
supra §§ 662, 663. 
In action for: 
Injury: 
By: 
Carrier see Carriers §§ 1409, 
1410 


Rally oaid see Railroads [33 Cyc. 


Street railroad see Street Rail- 
roads [86 Cyc 1575]. 
To servant see Master and Serv- 
ant SPL 72: 

Wrongful death see Death § 132. 
Negativing contributory negligence 

see infra § 681. 

Plea or answer see infra § 691. 

50. See supra § 663. 

51. Crider v. Yolande Coal, etc., 
Co., 206 Ala. 71, 89 S 285; Blackmon 
v. Central of Georgia R. Co., 185 Ala. 
635, 64 S 592; Southern R. Co. v. 
Bush, 122 Ala. 470, 26 S 168; Haley 
v. Kansas City, ete., R. Co., 113 Ala. 
640, 21 S 357; Rountree v, Stephens, 
8 KyL 433; Kesterson v. California- 
Ss ee Power Co., 114 Or; 22, 223 Pp 

52. Bynum v. Savannah, 33 Ga. A, 
502, 126 SE 857; Shawnee v. Cheek, 
41 Okl. 227, 187 P 724, 51 LRANS 
672, AnnCasl1915C 290; Kesterson vy. 
California-Oregon Power Co., 114 Or. 
22; Eke a cds 

53. arris Vv. Piggly Wiggl 
Stores, Inc., 236 Ill. A. 392. Sirs. 

54. Hazle v. Southern Pac. Co., 
173 Fed. 431; Cleveland, etc., R. Co. 
v.” Tartt, 99" Wed.""'369) 39" CGAP 568) 
49 LRA 98; Bice v. Steverson, 205 
Ala. 576, 88 S 753; Bryant v. Alabama 
Great Southern R. Co., 155 Ala, 368, 
46 S 484; Birmingham R., etc., Co. 
v. Brown, 150 Ala. 327, 43 S 342; 
Louisville, ete, R. Co. y. Anchors, 
114 Ala. 492, 22 S 279. 62 AmSR 116; 
Birmingham R., ete., Co. v. Williams, 
10 Ala, A. 284, 64 S 642; Harris 
v. Piggly Wiggly Stores, Inc., 236 
Ill. A. 392, 396 [quot Cyc]; Burns 
v. Chicago, “ete.” Ri Coe '229: S11 oan 
170; Indianapolis Union R. Co. vy. 
Boettcher, 131 Ind. 82, 28 NE 551; 
Hanna v. Terre Haute, ete. R. Co., 
119 Ind. 316, 21 NE 908; Gregory 
v. Cleveland, ‘etc., Ro. Co,, 112° Ind. 
385, 14 NE 228; Louisville, ete, R. 
Co. v, Ader, 110 Ind. 376, 11 NE 437; 
Belt R., etc., Co. v. Mann, 107 Ind, 
89, 7 NE 893; Louisville, ete, R. 
Co. v. Bryan, 107 Ind. 51, 7 NE 807; 
Vandalia R. Co. v. Clem, 49 Ind. A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


injury under cireumstances which show that de- 
fendant had knowledge of the injured person’s 
perilous position at the time, and of the fact that 
defendant’s acts or failure to act would probably 
result in injury,®> and charge that he did, or 
omitted to do, the acts constituting the alleged 
negligence under circumstances which evinced a 
reckless indifference or disregard of such conse- 


quences to plaintiff.>¢ 


. Alternative pleading. The fact that the injurious 


94, 96 NE 789; Southern R. Co. v. 
McNeeley, 44 Ind. A. 126, 88 NE 710, 
714; Wabash R. Co. v. Reynolds, 41 
Ind. A. 678, 84 NE 992; Walker v. 
Wehking, 29 Ind. A. 62, 63 NE 128; 
Kalen y. Terre Haute, etc., R. Co., 
18 Ind. A. 202, 47 NE 694, 63 AmSR 
343; Miller v. Miller, 17 Ind. A. 605, 
47 NE 338. 

“The cases have quite uniformly 
adopted the rule above stated, and as 
a matter of pleading it may be re- 
garded as ‘established law’ that the 
complaint should contain such aver- 
ment. ... Whatever confusion has 
arisen with regard to the subject is 
attributable to a failure to differen- 
tiate between the formal averment 
necessary to a charge of willful in- 
jury and the facts by which such 
averment may be supported.’ South- 
ern R. Co. v. McNeeley, supra. 

55. Ala.—Woodward Iron Co. v. 
Finley, 189 Ala. 634, 66 S 587; Bir- 
mingham R., etc., Co. v. Jaffee, 154 
Ala. 548, 45 S 469; Southern R. Co. 
v. Weatherlow, 153 Ala. 171, 44 S 


1019; Louisville, ete, R. Co. v. 
Mitchell, 134 Ala. 261, 32 S 735; 
Louisville, etc, R. Co. v. Anchors, 
114 Ala. 492, 22 S 279, 62 AmSR 
116. 

Colo.—Lunt v. Post Printing, etc., 
Gos 48 - Colo: +316,74110-7 B+ 203,30 


LRANS 60, 21 AnnCas 492. 

Ind.—Sherfey v. Evansville, etc., R. 
Co., 121 Ind. 427, 23 NE 273. 

Ky.—Louisville, etc, R. Co. v. 
Eaden, 122 Ky. 818, 98 SW 7, 29 KyL 
365, 6 LRANS 581. 

Minn. — Anderson v. Minneapolis, 
ete., R. Co., 103 Minn. 224, 114 NW 
1123, 14 LRANS 886. 

And see cases infra note 56. 

[a] Complaint for wanton negli- 
gence must aver a state of facts from 
which knowledge can be imputed to 
defendant that the natural and prob- 
able consequences of the act would 
result in injury. Louisville, etc. R. 
Co. v. Anchors, 114 Ala. 492, 22 § 
279, 62 AmSR 116. 

[b] Allegations held insufficient.— 
(1) An allegation that defendant, in 
the exercise of ordinary care, could 
readily have known or ascertained 
that plaintiff was in a dangerous po- 
sition in time to have prevented the 
impending injury, and failed so to 
do, does not allege willful negligence 
on its part, it not being a sufficient 
allegation of knowledge. Anderson v. 
Minneapolis, etc., R. Co., 103 Minn. 
224, 114 NW 1128, 14 LRANS 886. 
(2) Where. a complaint, in an action 
for death of a fireman as the result 
of his breathing nitric acid fumes 
emitted from defendant’s place o 
business, alleges that defendant was 
negligent in failing to warn deceased 
of the effect of breathing the fumes, 
with full knowledge on defendant’s 
part, either actual or implied, of the 
deadly nature of such fumes, such 
allegation amounts only to a charge 
that defendant had implied knowl- 
edge of the danger, which is insuffi- 
cient to charge it with willfulness, 
recklessness, or wantonness in fail- 
ing to warn deceased of such dan- 
ger. Lunt v. Post Printing, etc., Co., 
48 Colo. 316, 110 P 203, 30 LRANS 
60, 21 AnnCas 492, 

56. U. S._-Hazle v. Southern Pac. 
Co., 173 Fed.. 431. 

Ala.—Taylor v. Lewis, 206 Ala. 338, 
89 S 581; Harbison-Walker Refrac- 
tories Co. v. Scott, 185 Ala. 641, 64S 
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fective.>" 
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act is alleged in the alternative as ‘‘wantonness’’ 
willfulness’’ does not render the pleading de- 
But a pleading is bad which avers, in 
the alternative, either negligence or wantonness.°® 

Use of particular terms. 
hereinafter considered, if facts are not alleged which 
show the injury to have been inflicted willfully or 
wantonly,°® a willful injury is not charged by alle- 


In accordance with rules 


gations that the act or omission which caused the 


injury was 


547; Selma St., etc., R. Co. v. Camp- 
bell, 158 Ala. 438, 48 S 378; Bessemer 
Coal, ete., Co. v. Doak, 352 Ala. 166, 


44 S$ 627, 12 LRANS 389%; Memphis, 
etc., R. Co. v. Martin, 117 Ala. 367, 
23-S.231; Louisville, eta., R. .Co.. v. 


Anchors, 114 Ala. 492, 42 S 279, 62 
AmSR 116; Haley v. lKansas City, 
etc., R. Co., 113. Ala. 649, 21. S. 357; 
Levin v. Memphis, ete., R. Co.. 109 
Ala. 332, 19 S 395; Georgia Pac, R. 
Co. v. Ross, 100 Ala. 490, 14 S 282. 

Colo.—Lunt y. Post Printing, etce., 
Co.,:48 ¢ Colo. 2 316,.2110 BP. 2038,. .380 
LRANS 60, 21 AnnCas 462. 

Ga.—Bynum v.,Savannah, 33 Ga. A. 
502, 126 SE 857. 

Ill.— Pittsburg, etc., R. Co. v. Kin- 
nare, 203 Ill. 388, 67 NE 826 [aff 105 
Ill. A. 566]; Burns v. Chicago, etce., 
R..-Co., 229 Tl. AS .170. 

Ind.—Indianapolis Union R. Co. v. 
Boettcher, 131 Ind. 82, 28 NE 5651; 
Sherfey v. Evansville, ete., R. Co., 
121 Ind. 427, 23 NE 273; Belt R., etc., 
Co. v.. Mann, 107 Ind. 89, 7 NE 893; 
Terre Haute, etc., R. Co. v. Graham, 
46 Ind. 239; Miller v. Miller, 17 Ind. 
A. 605, 47 NE 3838. 

Ky.—Louisville, ete, R. Co. v. 
Haden, 122 Ky. 818, 983 SW 7, 29 KyL 
365, 6 LRANS 581. 

Minn. — Anderson y. Minneapolis, 
etc., R. Co., 103 Minn. 224, 114 NW 
1123, 14 LRANS 886. 


Mo.—Christy v. Butcher, 153 Mo. 
A. 397, 184 SW 1058. 
Okl.—Shawnee v. Cheek, 41 Okl. 


227, 137 P 724, 51 LRANS 672, Ann 
Cas1915C 290. 

[a] Allegations held sufficient.— 
(1) Allegations that defendant wan- 
tonly, recklessly, or intentionally ex- 
ploded powder, ‘well knowing that 
said acts would probably result in 
injury to plaintiff, and with reckless 
disregard of the consequences,” are 
sufficient to show willful conduct. 
Bessemer Coal, etc., Co. v. Doak, 152 
Ala. 166, 172, 44 S 627, 12 LRANS 
389. (2) A complaint alleging that 
defendant was engaged in blasting on 
its premises, and, on being notified 
by plaintiff that it was injuring her 
residence, defendant ‘‘wantonly and 
recklessly used explosives’ in such 
quantities and to such an extent as 
that the blast or explosion therefrom 


shook and_ jarred the _ plaintiff's 
house,” sufficiently alleges wanton 
negligence, Harbison-Walker Refrac- 


tories Co. v. Scott, 185 Ala. 641, 645, 
64 S 547. (3) A complaint charging 
that defendant, knowing of plaintiff’s 
peril, recklessly pursued a course of 
action calculated to inflict personal 
injuries on him and which did inflict 
the injuries is an averment of wan- 
tonness and willfulness. Levin v. 
Memphis, etc., R. Co., 109 Ala. 332, 
19 S 396. 

{b] Communicating disease.—(1) 
A petition in one count, which alleges 
that defendant, knowing he _ had 
smallpox and that it would be com- 
municated to plaintiff, continued to 
stay in plaintiff's house without ap- 
prising her of his condition, and in so 
doing was willfully and intentionally 
neglectful of her rights, charges will- 
fulness, and not mere negligence. 
Christy v. Butcher, 153 Mo. A. 397, 
134 SW.1058. (2) But where it fur- 
ther alleges that defendant failed to 
observe a city ordinance and that 
such act was negligence, and also 
failed to observe a custom, whereby 
plaintiff's. injuries were sustained, 


committed 


| 


be 


‘recklessly,’ ’®° wan- 


the count charges both negligence 
and willfulness, and as the allega- 
tions are therefore inconsistent, the 
complaint is subject to a demurrer. 
Christy v. Butcher, supra. 

57. Southern R. Co. v. Weather- 
low, 1538 Ala. 171, 44 S 1019; Alabama 
Great Southern R. Co. v. Burgess, 114 
Ala. 587, .22 S 169; Birmingham R., 
etc., Co. v. Jackson, 9 Ala. A. 588, 
63 S 782. 

{a] Where there is a sufficient 
averment of facts necessary to con- 
stitute a good count for wanton in- 
jury, it is not rendered bad by the 
averment being in the alternative as 
to the charge of wantonness or will- 
fulness. Birmingham R., etc., Co. v. 
Jackson, 9 Ala. A. 588, 63 S 782. 

58. Louisville, etc., R. Co. vy. Orr, 
121 Ala. 489, 26'S 35. 

[a] Reason for rule—‘An act 
cannot be done through inadvertence, 
involving of course the absence of 
all mental action in respect of it, 
and at the same time be done wan- 
tonly, that is with a sense of what 
is passing accompanied by a disre- 
gard of consequences implying a 
willingness to inflict injury.” Louis- 
ville, etc., R. Co. v. Orr, 121 Ala. 489, 
498, 26 S 35. 

Alternative allegations of neg'li- 
gence see supra § 660. 

59. * See infra § 673. 

60. U. S.—Western Union Tel. Co. 
v. Catlett, 177 Fed. 71, 75, 100 CCA 


489 [quot Cyc]; Cleveland, ete, R. 
eek v. Tartt, 64 Fed. 823, 12 CCA 


Ala.—Merrill v. Sheffield Co., 169 
Ala. 242, 538 S 219; Birmingham R., 
etc., Co. v. Jaffee, 154 Ala. 548, 45 S 
469; Southern R. Co. v. Bush, 12 
Ala. 470, 26 S 168; Louisville, etc., 
R. Co. v. Orr, 121 Ala. 489, 26 S 85; 
Louisville, etc., R. Co. v. Anchors, 114 
Ala. 492, 22 S 279, 62 AmSR 116; 
Highland Ave., etc., R. Co. v. Samp- 
son, 112 Ala: 425, 20 S 566; Louis- 
ville; etc.,’ R.. Co. Vv. Barker, 96 ' Ala’ 
435, 11 S 4538; Kansas City, ete, R.: 
Co. v. Crocker, 95 Ala. 412, 11 S 262; 
Southern R. Co. v. Goins, 1 Ala. A. 
370, 56 S 253. 

Colo.——Denver, etc., R. Co. v. Buf- 
Roby 30 ele: 21, 69 PSs. 

.— Harris v. Piggly Wiggl 
Stores, Inc., 236 Ill. A. 892, 396 fouct 
Cyc}, 

Ind.—Pennsylvania Co. v. Sinclair, 
62 Ind. 301, 30 AmR 185; Cincinnati, 
etc.,, R. Co. v. Haton, 53 ‘Ind. 307; 
Terre Haute, etc., R. Co. v. Graham, 
46 Ind. 239. 

Ind. T.—Greathouse y. 
Ind. TT. 668, 76 SW 2738. 

[a] “Reckless” in a complaint, as 
qualifying negligence, without the 
explanatory averments, per se has no 
legal signification that imposes other 
than simple negligence and. a want 
of due care; but when used in con- 
nection with the averment of facts 
to which it refers and explains, it 
may imply more than heedlessness 
or negligence. Louisville, etc., R. Co. . 
v. Anchors, 114 Ala. 492, 22 S 279, 62 
AmSR 116. 

[b] Rule applied.—A count is de- 
murrable which in its charging part 
alleges that the act was recklessly 
“and’’? wantonly done while the speci- 
fication shows that it was recklessly 
“or” wantonly done, “reckless” not 
being equivalent to “wanton” or “in- 
tentional.” Merrill v. Sheffield Co., 
169 Ala. 242, 53 S 219. 
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tonly,778*"'** purposely, "82" 


lessly,’ 64 ‘‘wrongfully,’’® or 


tonness.°® But where the 
mcLOss, Or © 
conjunction with the words 


or wantonness alleged.®® 


[§ 673] (2) General or Special Allegations. Ac- 
cording to some decisions, it is not sufficient to 


61. U. S.—Westre v. Chicago, etc., 
R. Co., 2 F. (2d) 227; Western Union 
Mole CoriveuCatlett, yl 17 eG. gtas, 10, 
100 CCA 489 [quot Cyc]; Cleveland, 
Ate, eRe Conwy Lartt, 64 Fed. 823, 
12 CCA 618. 

Ala.—Southern R. Co. v. Prather, 
119 Ala. 588, 24 S 886, 72 AmSR 949. 

Colo.—Denver, ete., R. Co. v. Buf- 
fehr, 30 Colo. 27, 69 P 582. 

lll.— Harris v. Piggly Wiggly 
Stores, Inc., 236 Ill. A. 392; 396 [quot 
Cyc]. 

Ind.—Lafayette, etc. R. Co. v. 
Huffman, 28 Ind. 287, 92 AmD 318. 
bora emineton y. Lewis, 10 Bush 

Mo.—Kelly v. Stewart, 93 Mo. A. 
47. 

fa] “A charge of ‘willful and 
wanton’ negligence (1) is not equiva- 
lent to a charge that the injuries 
were willfully inflicted.” Westre v. 
Chicago, ete. R. Co., 2 F. (2d) 227, 
229. (2) An allegation that the act 
causing intestate’s death was wan- 
tonly and cruelly done does not 
charge a willful injury, but amounts 
only to an allegation of simple neg- 
ligence, the word “wanton” not be- 
ing the equivalent of “willful.” 
Western Union Tel. Co. v. Catlett, 
177-Fed. 71, 75, 100 CCA 489, 

62. Western Union Tel., Co. v. Cat- 
lett, supra [quot Cyc]; Harris v. 
Piggly Wiggly Stores, Inc., 236 Ill. 
A. 392, 396 [quot Cyc]; Miller v. 
Miller, 17 Ind. A. 605, 47 NE 338. 

63. Kansas City, etc, R. Co. v. 
Crocker, 95 Ala. 412, 11 S 262. 

64. Kansas City, ete, R. Co. v. 
Crocker, supra. 

65. Western Union Tel. Co. v. Cat- 
tett,. 177, wed.” 71, 7b, 3100, CCA 489 
[quot Cyc]; Harris v. Piggly Wiggly 
Stores, Inc., 236 Ill. A. 392, 396 [quot 
Cyc]; Burns v. Chicago, etc., Rey Cos, 
239 Til. -A. 170, 185 [quot Cyé]; Men- 
singer v. O’Hara, G0 edie Ae £45 
Jacobs v. Louisville, etc., R. Co., 
Bush (Ky.) 263. 

66. See cases supra note 65. 

[a] Beasons for rule.—‘‘The words 
‘wrongfully and unlawfully,’ stand- 
ing alone, do not ordinarily convey 
the impression that a wilful or wan- 
ton act is intended’ to be charged. 
Neither of these words means the 
same thing as the word ‘wilfully.’ 
‘Unlawfully doing a thing is not 
synonymous with wilfully doing it. 
A man may do many things willfully, 
which are not unlawful, and he may 
do things unlawfully which are not 
wilfully done.’ . The same obser- 
vation is true as to a statement that 
an act is ‘wrongfully’ done.... It 
does not follow, therefore, from the 
mere averment that the act com- 
plained of was done wrongfully and 


unlawfully, that it may not have 
been ignorantly, thoughtlessly or 
negligently done.” Mensinger v. 


O’Hara, 189 Ill. A. 48, 50. 

[b] When qualified by “procured,” 
etce.—Where the words “wrongfully” 
and “unlawfully” are followed by the 
words “procured,” “assisted,” “aided,” 
and “abetted,” and the act charged 
is in the nature of a deliberate tres- 
pass, the pleading is sufficient to sup- 


negligently, ’’®8 
“unlawfully ;’’6* and 
likewise an allegation that defendant was grossly 
negligent is not equivalent to an allegation of a 
willful act,®? except in jurisdictions where 
negligence’’ is held to imply willfulness or wan- 
words 
‘wrongful’’ are used in connection and 
‘¢willfulness’’ 
‘“wantonness,’’ they are to be taken as expressing 
the same idea or as giving color to the willfulness 
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‘¢ care- 


66 
gross 

6é kl 2) 
reckless, 


and 


a) 


[8§ 672-673 


charge merely that plaintiff was willfully and wan- 
tonly injured,”° but the facts relied on to establish 
the willful and wanton negligence must be stated 
with reasonable certainty."! 
thority, however, a general allegation that the injury 
was willfully, recklessly, or wantonly inflicted by a 

specified act or omission on the part of defendant 
is sufficient, without setting out the specific soit 
which constitute such willfulness or wantonness."? 

But if plaintiff goes further, and undertakes to state 
the specific facts which constitute the willfulness 


By the weight of au- 


or wantonness charged, the facts so averred must 


port a cause of action for willful 
misconduct, especially where there is 
no averment of negligence. Men- 
singer v. O’Hara, 189 [ll. A. 48. 

67. -U. S.—Westre v. Chicago, etc., 
R. Co., 2 F. (2d) 227; Western Union 
Tel. Co. v. Catlett, 177 Fed. Tab enti, 
100 CCA 489 [quot Cyc]; Cleveland, 
ete. Ro Co. vw. Lartt, 64) Fed: 823% 13 
CCA 618. 

Ala.—Kansas City, ete, R. Co, v. 
Crocker, 95 Ala. 412, 11 S 262. 

Colo.—-Denver, etc., R. Co. v. Buf- 
fehr, 30 Colo. 27, 69 P 582. 


Ill.— Lake Shore, Sle (Co; "vy 
Bodemer, 139 Ill. 596, 29 NE 692, 32 
AmSR 218. 

Ind.—Chicago, ete. Core aN 


R. 

Hedges, 105 Ind. 398, 7 NE 801; Penn- 
sylvania Cory: Smith,- 98 Ind. 42; 
Terre Haute, etc, R. Co. Vv. Graham, 
95 Ind. 286, 48 AmR 719; Pennsyl- 
vania Co. v. Sinclair, 62 Ind. 301, 30 
AmR 185; Cincinnati, ete, R. "Co. 
v. Eaton, 53 Ind. 307. 

Kan. — Rouse, v. Downs, 5 Kan. A. 
549, 47 P 982. 

Mo. —Taylor v. Scherpe, etc., Archi- 
tectural Iron Co., 133 Mo. 349, 34 SW 
ode O’Brien v. ” Loomis, 43 Mo. A. 

N. C.—McAdoo v. Richmond, etce., 
R. Co., 105 N. C..140,,.11 SE 316. 

[a] “Gross” a mere expletive.— 
Where a complaint alleges that plain- 
tiff was injured by the gross negli- 
gence of defendant’s servants, with- 
out alleging that the injury was in- 
flicted willfully, wantonly, or through 


malice, the word “gross’” must be 
treated as a mere expletive. McAdoo 
v. Richmond, ete. R. Co., 105 N: Cc, 


140, 11 SE 316. 

Allegation of “gross” negligence as 
degree of negligence see supra § 662. 

68 “Gross” as meaning “willful” 
or “wanton”: 

In general see supra § 36; and infra 

text and note 69. 

Under last clear chance doctrine see 

supra § 539. 

69. Birmingham R., etc, Co. v. 
Lee, 153 Ala. 79, 45 S 292; ‘Alabama 
Great Southern 'R. Co. v. "Williams, 
140 Ala. 230, 37 S 255; Highland Ave., 
ete,,) Rs Coun. Robinson, 125 Ala. 
483, 28 S 28; Louisville, ete., Riu Co; 
Vv. Orr, 121 Ala. 489, 26 S 35. 

[a] “The word ‘vecklessly’ when 
used conjunctively with ‘wantonly’ 
always means something more than 
‘negligently.’ The two words thus 
conjoined can never import less than 
such conscious disregard of and in- 
difference to the probable conse- 
quences of the act to which they 
refer as is the legal equivalent of 
willful misconduct and _ intentional 
wrong.” Highland Ave., etc., R. Co. 
Vv. cea: 125 Ala. 488, 489, 28 S 
28 

70. Chesapeake, etc., R. Co, v. Mel- 
ton, 110 Va. 728, 67 SE 346; Wright 
v. Atlantic Coast Line R, Co., 110 Va. 
670, 66 SE 848, 25 LRANS’ OZ Lo 
AnnCas 439. 

[a] Reason for rule—‘If that 
naked allegation were sufficient, the 
plaintiff could, in every case, be 
easily relieved from the consequences 
of his own imprudence.” Wright v. 


be sufficient to show that the injury was wantonly 
or intentionally inflicted ;7* and the question whether 


Atlantic Coast Line R. Co., 110 Va. 
670, 676, 66 SE 848, 25 LRANS 972, 
19 ‘AnnCas 439. 

71. Chesapeake, etc., R. Co. v. Mel- 
ton, 110 Va. 728, 67 SE 346; Wright 
y. Atlantic Coast Line R. Co., 110 Va. 
670, 66 SE 848, 25 LRANS 972, 19 
AnnCas 439. 

72" ATa:—“"St. ‘Louis; “ete., “BR.” Conve 
Dannis, 212 Ala. 590, 103 S 394; Pizitz 
Dry Goods Co. v. Cusimano, 206 Ala. 
689, 91 S 779; Birmingham R., etc., 
Carin: Littleton, 201 Ada, 241). 77S 
565; Davis v. Drennen Co. Dept. 
Store, 189 Ala. 683, 66 S 642; Yar- 
brough v. Carter, 179 Ala. 356, 60 S 
833; Birmingham R., etc.,~Co. v. Bar= 
rett, 179 Ala, 274, 60 Ss) 362; Barbour 
Vv. Shebor, 177 Ala. 304, 58S 276; 
Southern R. Co. Vv. Weatherlow, 153 
Ala. 171, 44 S 1019; Birmingham R., 
etc., Co. v. Lee, 153 Ala. 79, 45 S 
292: Birmingham R., etc., Co. vy 
Brown, 152 Ala. 115, 448 5725 Bir- 
mingham Iyso Ote,; Co. v. Wise, 149 
Ala. 492, 42 Ss 821: Bradley v, Louis- 
ville, ete., 3 aa (0 "149 Ala, 545, 42 S 
818; Birmingham R.,_ etc., Co. Vv. 
Jones, 146 Ala. 277, 41. Ss 146; Russell 
v. Huntsville R., ete:, Co., 137 Ala. 
627, 34.S -8655; Birmingham RAFete,; 
Co. v. Baker, 187 Ala. 507, 31 Ss 618; 
Highland Ave., etc., R. Co. v. Robin- 
son, 125 Ala. 483, 28 S 28; Jinright 
v. Archer, 16 Ala. A. 450, 78 S 713; 
Birmingham R., ete., Co. v. McLeod, 
9 Ala. A. 637,64 S 193; Taxicab, etc., 
can Co. v. Cabaniss, 9 Ala. A. 549, 638 

774, 

Ga.—Western Union Tel. Co, 
Harris, 6 Ga, A. 260, 64 SE 1123. 

Ind.—Indianapolis Union R: Co. v. 
Boettcher, 131 Ind. 82, 28 NE 551; 
Chicago, etc., R. Co. v. Nash, 24 NE 
884; Louisville, etc., R. Co. v. Hart, 
2 Ind. A. 130, 28 NE -218; Chicago, 
etc., or Co. v. Nash, 1 Ind. "A. 298, 27 
NE 56 

Ky. Chiles v. Drake, 2 Metc, 146, 
74 AmD 406. 

S. C_—Crosby v. Seaboard Air Line 
R. Co., 81S. C. 24, 61 SE 1064. 

[a] “The words, ‘wantonly or in- 
tentionally,’ are general averments 
of wantonness and intentional in- 
jury.” Birmingham R., etc., Co. v. 
Lee, 153 Ala. 79, 84, 45 S 292. 

[>] Allegations held sufficient.— 
(1) An allegation that the injury 
complained of was wantonly or. will- 
fully inflicted by causing an auto- 


Vv. 


mobile to run over or against plain- 


tiff. Pizitz Dry Goods Co. v. Cusi- 
mano, 206 Ala. 689, 91° S 779; Yar- 
brough v. Carter, 179 Ala. 356, 60 S 
833. (2) An allegation that the in- 
juries from a collision of defendant’s 
automobile with plaintiff were re- 
ceived as the proximate consequence 
of “the wanton acts of the defend- 
ant’s servant or agent while acting 
within the line and scope of his au- 
thority as such.” Barbour y. Shebor, 
177 Ala. 304, 306, 58 S 276. (38) An 
allegation that plaintiff was wan- 
tonly, recklessly, or intentionally in- 
jured by the act of defendant. High- 
land Ave., etc., R. Co. v. Robinson, 
125 Ala. 483, 28 S 28. 

73. Jackson v. Vaughn, 204 Ala. 


_543, 86 S 469; Gandy v. Copeland, 204 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 673-674] 


the complaint charges willful or wanton miscon- 
duct or simple negligence must be determined by 
the facts set forth, without regard to the use of 
the terms ‘‘willfully’’ and ‘‘wantonly.’’"4 
ingly, if the specific facts alleged show willful- 
‘ness or wantonness, a direct allegation thereof is 
not necessary;"> and on the other hand the char- 
acterization of defendant’s act or omission as will- 
ful or wanton does not make the pleading sufficient 
to charge a willful or wanton injury, where the 
facts alleged do not show a willful or wanton in- 
tent or purpose to cause the injury;7® as where 


Ala. 366, 86 S 3; Sington v. Birming- 
ham R., etc., Ban 200 Ala. 282, 76 S 
48; Blackmon v. Central of Georgia 
Be Co., 185 Ala. 635, 64 S 592; Bir- 
mingham R., etc., Co. v. McLeod, 9 
Ala. A. 637, 64 § 193. And see cases 
infra note 76. 

[a] Allegations held insufficient 
(1) in an action for the death of a 
child who fell into a well on de- 
fendant’s land, in that the facts of 
the quo modo of the injury averred 
did not support the conclusion of the 


pleader as willful or wanton. Gandy 
v. Copeland, 204 Ala. 366,.86 S_ 3. 
(2) An allegation that the injury 


was under such circumstances that 
defendant knew his conduct would 
likely cause injury to some one is 
an insufficient statement of facts to 
show wanton injury. Jackson v. 
Vaughn, 204 Ala. 543, 86 S 469. 

74 Birmingham R., etc., Co. v. 
Littleton, 201 Ala. 141, Cha SS OOD Ss 
Sington v. Birmingham RS ete., Co., 
200 Ala. 282, 76 S 48; Southern R. 
Cor Vv. Goins, Z Ala. ‘A. 370,56 S 
253; Stauffer v. Schlegel, 74 ae oA: 
431, 129 NE 44; Furman v. A, C, Tux- 
bury Land, etc., C05 EL2 2S.) Go 7.99 
SE 111. 

75. Levin v. Memphis, etc., R. Co., 
109 Ala. 332, 10 S 395; Walldren Ex- 
press, etc., Co. Vv. Krug, 291 Til. 472, 
126 NE 97; Johnson v. ‘Chicago, etc., 
RIC; 116 Iowa 639, 88 NW 811; 
Furman v. A. C. Tuxburg Land, ete, 
WOR tt 2 Ss CO. 71, 99 SE ld: Bolin v. 
Southern m CO! bp eSa.©. 222, 43 SH 

[a] “Willful” not used.—A decla- 
ration charging that defendant ‘‘care- 
lessly and recklessly and wantonly” 
ram an automobile against plaintiff 
sufficiently charges willfulness, as 
distinguished from ordinary negli- 
gence, although the word “willful” is 
not used, a charge of wantonness im- 
plying an act intentionally done in 
disregard of another’s rights, and 
not a mere negligent omission of 
duty. Walldren Express, etc., Co. v. 
Krug, 291 Ill. 472, 126 NE 97. 

76. U. S.—Hazle v. Southern Pac. 
Co., 173 Fed. 431; Cleveland, etc., R. 
Co. v. Tartt, 99 Fed. 369, 39 CCA 
568, 49 LRA 98. 

Ala.—Woodward Iron Co. v. Finley, 
189 Ala. 634, 66 S 587; Merrill v. 
Sheffield Co., 109 Ala. 242, 53 S 219; 
Duncan v. St. (Louis, ete., R. Co., 152 
Ala. 118, 44 S 418; Birmingham R., 
Co. v. Brown, 150 Ala, 327, 43 
7 southern, KH, Co... v., Prather, 
119 Ala. 588, 24 S 836, 72 AmSR 949; 
Memphis, etc., R. Co. v. Martin, 117 
Ala. 367, 23'S "231; Louisville, etc., Eve 
Co. v. Anchors, 114 Ala. 492, 228 79, 
62 Am'SR 1146; Birmingham Mineral 
a Orv. Jacobs, 92 Ala. 187, 9 jS 320, 
12 LRA 830; Putman y. White, 18 
Ala. A. 15, 88 S 355. 

Ga.—-Dowman- Dozier Mfg. Co. vy. 
Central of Georgia R. Co., 29 Ga. A 
187, 114 SEH’ 815. 

til.—Harris v. Piggly Wiggly 
Stores, Inc., 236 Ill. A. 89, 396 [quot 
Cyc]; ‘Burns v. Chicago, ete., 1S ak kee 
229 Ti. A. 170, 185 [quot Cyc]. 

Ind.—Belt me ete., Co. v. Mann, 
107, Ind. 89, 7 NE 393; Louisville, 
etc., R. Co. v. Bryan, 107 Ind. jaye eA 


NE 807; Louisville, etc, R. Co. v. 
Schmidt; 106 Ind. 73, 5 NE 684; 
Ivens v. Cincinnati, etc., R. Co., 103 


Ind. 27, 2 NE 134; Stauffer Me Schle- 


NEGLIGENCE 


Accord- 
fully done.*® 


gel, 74 Ind. A, 431, 129 NE 44. 
es .—Rountree vy. Stephens, 8 KyL 
“However many times the words 
‘willful’ and ‘wanton’ may be used 
they do not legally characterize the 
acts of the. defendant as willful and 
wanton unless the requisite facts are 
set forth in connection therewith to 
make them so in fact; otherwise, the 
charge amounts to no more than a 
legal conclusion.” Hazle v. South- 
ern Pac. Co., 173 Fed. 431, 432. ° 
[a] Allegations held insufficient. 
—(1), A complaint in an action for 
personal injuries, which alleges the 
mere intentional omission to perform 
a duty, or the intentional doing of 
an act contrary to such duty, al- 
though culpable and resulting in in- 
jury, without further avermenty does 
not state that the injury was inten- 
tional or wantonly inflicted. Mem- 
phis, ete., R. Co. v. Martin, 117 Ala. 
367, 23 S 231; Burns v. Chicago, etc., 
R. Co., 229 Tl. ,A..170., ..€2). A; com- 
plaint, in an action for injuries to a 
licensee on a tramcar in a mine, 
which alleges that the engineer wan- 
tonly or willfully wrecked -the car, 
but does not aver the engineer’s 
knowledge that plaintiff was on the 
car, characterizes merely the act, 
and not the injury, as wanton or will- 
ful, and is demurrable. Woodward 


ae a v. Finley, 189 Ala. 634, 66 
SS} : 
77. U. S.—Cleveland, etce., R. Co. 


v. Tarrt, 64 Fed. 8238, 12 CCA 618. 

Ala.—Taylor v. Lewis, 206 Ala. 338, 
89 S 581; Davis v. Drennen-Co. Dept. 
Store, 189 Ala. 683, 66 S 642; Selma 
St., etc., R. Co. v. Campbell, 158 Ala. 
438, 48 S 378; Birmingham R., etce., 
Co. v. Jaffee, 154 Ala. 548, 45 $ 469; 
Southern R. Co. v. Weatherlow, 133 
Ala. 171, 44 S 1019; Southern R. Co. 
v. Bush, 122 Ala. 470, 26 S 168; Louis- 
ville, etc., R. Co. v. Orr, 121 Ala. 489, 
26 S 35; Southern R. Co, v. Prather, 
119 Ala, 588, 24 S 836, 72 AmSR 949; 
Alabama Great Southern Res CO Vs 
Burgess, 116 Ala. 509, 22 S 913; Put- 
man v. White, 18 Ala. A. 15, 88 S 300s 
Southern R. Co. v. Goins, 1 Ala. Ne 
370, 56 S 253. 

Cal.—Townsend v. Butterfield, 168 
Cal. 564, 143 P 760. 

Ill.— Western Brewery Co. v. Mere- 
dith, 166 Ill. 306, 46 NE 720. 

Ind.—Sherfey v, Evansville, ete., 
Ry i@6.,, V24, nd... 427 028i NB 203: 
Cleveland, etc., R. Co. v. Asbury, 120 
Ind. 289, 22 NE 140; Louisville, etc., 
R. Co. v. Ader, 110 Ind. 376, 11 NE 
437; Chicago, etc., R.. Co, v.. Hedges, 
105 Ind, 398, 7 NE 801; Vandalia R. 
Co. v. Clem, 49 Ind. A. 94, 96 NE 789; 
Southern .R. Co. v. McNeeley, 44 Ind. 
A. 126, 88 NE 710, 714; Dull v. Cleve- 
land, ete., Re, ©On, vad Ind. A, 571, 52 
NE 1013; Louisville, tC.) Rs Co. v. 
Davis, 7 Ind. A. 222, 33 NE 451. 

Mo. ” Taylor Vv. Holman, 45 Mo. 3871. 

Or.—Woodard v. A. F, Coats Lum- 
ber Co., 97 Or. 302, 191 P 668, 

Wis.—Williams y. North Wiscon- 
sin Lumber Co., 124 Wis. 328, 102 
NW 589. 

And see cases supra note 76. 

[a] Allegations held insufficient. 
—(1) A count which charges that 
defendant’s servants wantonly and 
recklessly propelled its engine and 
tender on its track over a certain 
public crossing or street, etc. but 
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such facts show only simple negligence,” in which 
event the pleading is demurrable for repugnancy 
and inconsistency ;‘* and this rule also applies where 
it is averred that the act was negligently and will- 


[§ 674] j. Power of Defendant To Avoid Injury; 
Humanitarian Doctrine. 
is not necessary to a recovery, under the ‘‘dis- 
covered peril,’’ ‘‘last clear chance,’’ 
tarian’’ doctrine,®° that the complaint should con- 
tain a count for wanton, willful, 
injury, or that it should allege that, although 


In some jurisdictions, it 
r ‘‘humani- 


or intentional 


fails to charge knowledge on the 
part of such servants of the condi- 
tions and surroundings existing at 
the time and place, and a conscious- 
ness on their part that their conduct 
would probably result in injury, 
charges simple negligence, and not a 
wanton or willful injury. Southern 
R. Co. v. Weatherlow, 153 Ala. 171, 
44 $1019. (2) A count charging that 
defendant, who was in possession of 
adjacent land, set fire to a tree in 
close proximity to plaintiff’s barn, 
that fire was communicated to the 
barn, and that defendant wantonly 
allowed or permitted the fire to be 
communicated, is insufficient to 
charge wanton negligence, and is no 
more than a count in simple negli- 
gence. Putman v. White, 18 Ala. A. 
15) 88.0. ooo. (3) A count which 
contains a general averment of will- 
fulness and then alleges facts show- 
ing a negligent omission of a par- 
ticular duty, but fails to show con- 
scious knowledge that such omission 
of duty would.probably result in in- 
jury, is bad as a count for wanton 
injury, Since the facts on which the 
willfulness and wantonness are predi- 
cated control the general averment, 
and such facts are nothing more 
than a count in simple negligence. 
Birmingham R., etc., Co. v. Jaffee, 154 
Ala. 548, 45 § 469. 

Joining counts for mos ernns and 
willfulness see supra § 6 

78. Central of eater. R. Cones 
Foshee, 125 Ala. 199, 27 S 1006; 
Memphis, etc., R. Co. v. Martin, 117 
Ala. 367, 23 S: 231. 

[a] Dlustration.—A count which 
in its first clause charges that the 
injury was wantonly inflicted, and 
in the later clause sets out the facts 
constituting the wanton conduct, 
from which facts it is evident that 
the conduct complained of amounted 
to no more than simple negligence, is 
demurrable for repugnancy and in- 
consistency. Central of Georgia R. 
Co: “uv. Poshee}. 125) “Aun, 1 99Ns Zins 
1006; Memphis, ete., R. Co. v. Mar- 
tin, 417 Ala. 367, 23.8 231. 

79. Southern R. Co. v. Bush, 122 
Ala. 470, 26 S 168; Louisville, etc., igh 
Conv. JOFn 21 GAla, 489) 5 2G Som 
Miller v. Miller, 17 Ind. oA 605, 44 
NE 338. 

[a] Reasons for rule.—‘‘Negli- 
gence and willfulness are the oppo- 
sites of each other. An act cannot at 
once be the result of inattention and 
indifference, and of intention and de- 
sign. An act that has been done 
willfully could not have been done 
negligently. Negligence implies the 
omission of duty, and excludes the 
idea of willfulness. A pleading that 
alleges both is not strengthened, for 
the difference between the two is 
clear and well defined, and there is no 
niddle ground upon which the pleader 
can stand, and hope to draw strength 
from both sources. If the act 
was willfully done, the question of 
negligence cannot enter into the case. 
The aggr essive wrong, and not negli- 
gence, is the basis of liability for a 
willful injury.” Miller vy. Miller, 17 
Ind. A. 605, 47 NE 338, 339. 


80. See supra §§ 539-545. 
81... Duncan _v.. ‘St.* Louis, etc... R. 
Co., 152 Ala, 118, 44 S 418; Central 


of Georgia R. Co. v. Lamb, 124 Ala 
172, 26 S 969. 
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plaintiff was negligent, yet defendant might have 
avoided the injury by the exercise of reasonable 
care;*? but a general allegation of negligence, in 
causing the injury, is sufficient to authorize the ad- 
mission of evidence and a recovery under this doc- 
In other jurisdictions, however, on the 
theory that plaintiff can recover only on the alle- 
gations of his pleading,** plaintiff cannot recover 
upon negligence which warrants the application of 
the ‘‘discovered peril’’ or ‘‘last clear chance’’ doc- 
trine without allegations bringing the case within 
such doctrine,®* and such doctrine must be pleaded 
to be available to offset the defense of contributory 


trine.®? 


negligence.*® 
Sufficiency of allegation. 


Although such doctrine 
need not be pleaded,®* where it is pleaded it throws 
light on what plaintiff asserts in doctrine,** and 
in order to be sufficient should allege facts showing 


NEGLIGENCE 


9 674 


of defendant, under circumstances of notice of 
plaintiff’s perilous position ;*® but it need not allege 
obliviousness, on the part of plaintiff, of his peril.®°° 
It has been held, in a jurisdiction in which plaintiff 
is required to negative contributory neglgence,®* 
that if he cannot allege freedom from negligence 
on his part he must by proper allegation charge that 
the injury was caused by the wanton or willful neg- 
ligence of defendant, such as in law amounts to 
gross negligence, and a reckless disregard of the 
consequences of his neglect; and that such a vio- 
lation of duty is sufficiently charged by averring 
that defendant saw plaintiff in or approaching a 


place of danger, and knew, or had good reason to 


willfulness, recklessness, or wantonness on the part 


82. Ind.—Union ‘Tract, Co. ev. 
Bowen, 57 Ind. A. 661, 103 NE 1096. 
Towa.—Crowley v. Burlington, etc., 
R. Co., 65 Iowa 658, 20 NW 467, 22 


NW 9158. 

Mo.—Bybee v. Dunham, (A.) 198 
Sw 190. 

Va.—Bassett v. Wood, 146 Va. 654, 
182 SE 700. 


Wash.—Mosso v. HE. H. Stanton Co., 
75 Wash. 220, 184 P 941, LRA1916A 
943. 

And see cases infra note 83. 

[a] Proof rather than pleading.— 
“It is a phase of the rights and ob- 
ligations of the parties which arises 
upon the proofs rather than by plead- 
ing. We know of no rule of pleading 
which requires the plaintiff in ac- 
tions of, this character to confess 
negligence on his part, and avoid it 
by alleging that the defendant might 
have averted the injury by using 
proper care after the discovery of 
plaintiff’s peril.’ Crowley v. Bur- 
lington, etc., R. Co., 65 Iowa 658, 664, 
20 NW 467, 22 NW 918. 

83.. Ala.—Godfrey v. Vinson, 215 
Ala. 166, 110 5 13; Mobile Light, etc., 
R. Co., v. Logan, 213 Ala. 672, 106 S 
147; Mobile Light, etc., Co. v. Gadik, 
211 Ala. 582, 100 S 837; Southern R. 
Co.! v..Cates,.211 Ala. 282, 100 S 356; 
Stallworth Turpentine Co. v. Ward, 
210 Ala. 595, 98 S 719; Southern R. 
Co. v. Lime Cola Bottling Co., 210 
Ala. 336, 98 S 1; Hines v. Champion, 
204. Ala. 227, 85 S 511; Louisville, 
etc., R, Co. v. Abernathy, 192 Ala. 
629, 69 S 57; Louisville, etc., R. Co. 
y. Calvert, 172 Ala.’ 597,155 S812; 
Alabama Great Southern R. Co. v. 
McWhorter, 156 Ala. 269, 47 S 84; 
Duncan v. St. Louis, etc., R. Co., 152 
Ala. 118, 44 S 418; Central of Georgia 
R. Co. v. Foshee, 125 Ala. 199, 27 S 
1006; Central of Georgia R. Co, v. 
Lamb, 124 Ala. 172, 26 S 969; New- 
some v. Louisville,’ etc., R. Co., 20 
Ala. A. 349, 102 S-61; Hines v. Laur- 
endine, 17 Ala. A. 350, 84 S 780. 

Ind.—Indianapolis St...R. Co. v. 
Marschke, 166 Ind. 490, 77 NE 945; 
Union Tract. Co. v. Bowen, 57 Ind. 
A. 661, 108 NE 1096; Mortimer vy. 
Daub, 52 Ind. A. 30, 98 NE 845, 

Iowa.—Powers v. Des Moines City 
R. Co., 115 NW 494. 

Ky.—Kentucky Tract., etc., Co. v. 
Wilburn, 206 Ky. 510, 267 SW 1090. 

Mo.—Banks v. Morris, 302 Mo. 254, 
257 SW 482; Frankel v. Hudson, 271 
Mo. 495, 196 SW 1121; Fleming v. 
Louisiana, etc., R. Co., 263 Mo. 180, 
172 SW 355; Hanlon v. Missouri Pac. 
RR -Co,.104. Mo. 3815 
Kellny v. Missouri Pac. R. ps 
Mo. 67, 138 SW 806, 8 LRA 783; 
Hoodenpyle v. Wells, (A.) 291 SW 
520; Vulgamott v. Payne, (A.) . 245 
SW 592; Bona vy. Luehrman, (A.) 243 
SW 3:86; Albright v. Joplin Oil Co., 
206 Mo. A. 412, 229 SW 829. 

N. D.—Welch v. Fargo, etc., R. Co., 


SSS 


24 N. D. 463, 140 NW 680. 
Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700; Washington, etc., R. Co. 
v. Weakley, 140 Va. 796, 125 SI 672. 
Wash.—Mosso v. E. H. Stanton Co., 
ae Wash. 220, 134 P 941, LRA1916A 


oe 
[a] Petition charging general neg- 


ligence without alleging that plaintiff. 


was oblivious of his peril, or had un- 
wittingly got himself into a position 
of peril from which he could not 
extricate himself, was sufficient upon 
which to base a recovery under the 
humanitarian doctrine. Bona Vv. 
Luehrman, (Mo, A.) 243 SW 386. 
{b] ‘Where contributory negli- 
gence is an affirmative defense to be 
alleged and proved by the defendant, 
the doctrine of discovered peril or 
of the last clear chance can be urged 
under a general allegation of negli- 
gence in the complaint.” Welch v. 
Fargo, etc., R. Co., 24 N. D. 4638, 140 


parative negligence applies, evidence 
of last clear chance is not improper, 
although last clear chance is not 
pleaded. Washington, etc., R. Co. v. 
Weakley, 140 Va. 796, 125 SE 672. 
Comparative negligence see supra §§ 
595-599. 

{d] Im Connecticut (1) the issue 
of intervening negligence may be pre- 
sented in two ways, ‘one by plead- 
ing facts by which it is directly 
and in terms alleged, the other by 
taking advantage of testimony ad- 
duced in the case, and claiming the 
point for presentation to the jury.” 
Mezzi v. Taylor, 99 Conn. 1, 120 A 
871. (2) A recovery cannot be had 
upon the theory of the last clear 
chance rule, unless such rule is re- 
ferred to in the pleadings or in- 
voked upon the trial, although the 
evidence offers a basis for the appli- 
cation of the rule. Russell v. Ver. 
gason, 95 Conn. 431, 111 A 625. 

84. Drown v. Northern Ohio Tract. 
Co., 76 Oh. St. 2384, 81 NE 326, 118 
AmSR 844, 10 LRANS 421, 

'85. Drown v. Northern Ohio Tract. 
Co., supra; Galati v. Erie R. Co., 23 
Oh, Cir.’ Ct. (NV S. 63; Vetter -v. ‘Cin- 
cinnatl Tract. Co.,,18 Oh; Cir. (Ct. N: 
S. 35, 32 Oh. Cir. Ct.-635; Emmons v. 
Southern Pac. Co., 97 Or. 268, 191 P 
833; Stewart v. Portland R., etc., Co., 
58 Or, 377, 114 P 936; Baker v. Shaf- 
ter, (Tex. Commn. A.) 231 SW _ 349 
[rev (Civ. A.) 208 SW 961]; Ball v. 
Youngblood, (Tex. Civ. A.) 252 
872; Hawkins v, Missouri, ete, R. 


;| Co., 36 Tex. Civ. A. 633, 83 SW 52. 


86. Ball v. Youngblood, (Tex. Civ. 
A.) 252 SW 872. 

87. See supra text and note 82, 

88. Whelton v. Chicago, ete. R. 
Co., 189 Iowa 918, 179 NW 140. 

89. Whelton v. Chigago, etc., R. 
Co., supra; Clancy v: St. Louis Tran- 
sit Co., 192 Mo. 615, 91 SW 509. 


believe, that he was not aware of the danger, and 
saw him in such a position in time to prevent his 
injury by the use of ordinary care, which he failed 
to make use of.%* 


[a] Allegation held sufficient.—A 
petition alleging that plaintiff was 
invited to board a truck and that, 
while the driver knew that he was in 
a perilous position, he negligently 
started forward in a sudden and vio- 
lent manner causing his injury, 
states a cause of action under the 
humanitarian rule. Bobos v. Krey 
Packing Co., (Mo.) 296 SW 157. 

[b] Allegations held insufficient.— 
(1) In_ an action against a_ street 
railroad company. Grout v. Central 
Electric. R.Co., 125, Mo. A. 552,. 102 
SWw 1026. (2) Where there is no al- 
legation that the employees of de- 
fendant acted wantonly, or that they 
actually, at any time, discovered the 
presence of decedent, but the allega- 
tion is that the employees were neg- 
ligent in that they could and should, 
in the exercise of ordinary care and 
diligence, have discovered decedent, 
that they were negligent in failing 
to discover his perilous position, and 
that they were careless and negligent 
in not stopping the train in time to 
have avoided striking and running 
over him; this is all a plea of orig- 
inal negligence. Whelton v. Chicago, 
ete., R. Co., 189 Iowa 918; 179 NW-140. 

[c] In Montana, in order to state 
a cause of action within the last 
clear chance doctrine, the complaint 
must disclose: “(1) The exposed 
condition brought about by the negli- 
ence of plaintiff or the person in- 
jured; (2) the actual discovery by 
the defendant of the perilous situa- 
tion of the person or property, in 
time to avert injury; and (3) the 
failure of defendant thereafter to use 
ordinary care to avert the i 
Doichinoff v. Chicago, etc., R. Coss 51 
Mont. 582, 586, 154 P 924: Dahmer 
v. Northern Pac, R. Co., 48 Mont. 152 
162, 136 P 1059, 142 P 209, ‘ 

Pleading willful or wanton injury 
generally see supra §§ 672, 673. 

90. Banks v. Morris, 302 Mo, 254, 


v. Sandler, (Mo. 
Knapp v. Dunham, (Mo, A. 
1062 in so far as they hold that ob- 
liviousness must be alleged in plead- 
ing negligence under the humani- 
tarlan rule]; Bosley vy. Wells, . 
A.) 260 SW 125; Bona v, Luehrman, 
(Mo, A.) 243 SW 386; West v. Kansas 


City R, Co., 208 Mo. A. 181, 232 SW 
[a] An allegation that plaintiff 


was “unconscious! of any danger” is 
tantamount to saying that, when he 
got into the place of danger, he was 
oblivious of peril, and is sufficient to 
show his reliance on the humanita- 
rian doctrine. West v. Kansas City 
R. Co., 208 Mo. A. 181, 232 Sw 749. 

91. See infra § 679. 

92. Denman y. Johnston, 85 Mich, 
387, 48 NW 565. ‘ 

93. Denman v. Johnston, supra. 


es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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r §§ 675-676] 


[$ 675] k. Anticipating or Disclosing Defenses— 
As in other cases®*-°? a declara- 
tion or complaint in an action for negligence, as a 
general rule, need not by its averments anticipate 
and negative or avoid matters of defense,! such 
as the fact that an independent intervening agency | 
was the proximate cause of the injury.? 

[§ 676] (2) Disclosing Contributory Negligence 
The complaint, in an action for 
personal injuries, alleged to have been caused by 
the negligence of defendant, must be so framed 
as not to leave an inference that the injuries were 


(1) In General. 


—(a) In General. 


94-99. See Pleading [31 Cyc 109]. 

LU. S.—Craine v. Oliver Chilled 
Plow Works, 280 Fed. 954. 

Ala.—Culberson v. Empire Coal 
Co., 156 Ala. 416, 47 S 237, 

Cal.—Fay v. Cox, 45 Cal. A. 696, 
188 P 623. 

Ga.—Louisville, ete., R. Co. v. Mc- 
Han, 144 Ga. 683, 87 SE 889; Charles- 
ton, etc., R. Co. v. Boyd, 5 Ga. A. 137, 
62 SH 714. 

Mich.—Bowen v. Detroit City. R. 


Co., 54 Mich. 496, 20 NW 559, 52 
AmR 822. 
Mo.—Adams y. Kansas, etce., Coal 
Co., 85 Mo. A. 486. 
Pa.—Charnogursky v. Price-Pan- 
coast Coal Co., 249 Pa. 1, 94 A 451. 


2. Craine v. Oliver Chilled Plow 
Works, 280 Fed. 954; Fay v. Cox, 45 
Cal, A. 696, 188 P 623. 

[a] Hllustration—Where it ap- 
pears from the complaint that the 
fire in question was the result of 
the negligent construction and op- 
eration of -defendant’s traction en- 
gine, and that the fire destroyed 
plaintiff's grain, the causal connec- 
tion between defendant’s negligence 
and plaintiff's loss was sufficiently 
shown, and plaintiff is not required 
to anticipate or negative in his com- 
plaint any defense as to an interven- 
ing agency. Fay v. Cox, 45 Cal. A. 
696, 188 P 623. , 

3. Kahn v. Love, 3 Or. 206; Davis 
v. Edmondson, 261 Pa. 199, 104 A 
582. 

{a] “Plaintiff ... must so frame 
his complaint as not to leave an in- 
ference that he was guilty of negli- 
gence that contributed to the injury, 
and the facts must show affirma- 
tively that the injury was caused by 
the negligence of the defendant.” 
Kahn v. Love, 3 Or. 206, 208. 

4 See infra § 692. 

5. U. S.—Moore v. East Tennessee 
Tel, Co., 142 Fed. 965, 74 CCA 227. 

Fla.—Carter v. J. Ray Arnold 
Lumber Co., 83 Fla. 470, 91 S 893. 

‘Ga.—Anderson v. Speer, 36 Ga. A. 
29, 134 SE 811. 

: JTda.—Goure v. Storey, 17 Ida. 352, 
105 P 794: 

Minn.—Anderson v. Minneapolis, 
etc., R. Co., 103 Minn, 224, 114 NW 
1123, 14 LRANS 886. ; 

Mo.—Deschner v. St. Louis, 
R. Co., 200 Mo. 310, 98 SW 737. 

Oh.—Slicer v. Koch, etc., Co., 11 
Oh. Gir. Ct. N. S. 551, 31 Oh. Cir. 


. 235. 
Geli iinet v. Johnson, 39 Okl. 


86 P 422. 
oe ee aks vy. Edmondson, 261 Pa. 
199, 104 A 582. 

And see cases infra note 6. 

[a] Reasonable inference.—W here 
the declaration, in an action by the 
conductor of an electric street car 
against a telephone company to re- 


etc., 


cover for a personal injury, alleged | 
| etc., 


that while standing on the steps of 
his. car, observing the operation of 
the trolley, plaintiff was injured by 
striking his head against one of 
defendant’s poles which 
dangerous proximity to the track, and 
also alleged that “the dangerous con- 
dition arising from the close prox- 
imity of said telephone pole was 
unknown to the plaintiff,” it was a 
reasonable inference from such alle- 
gations that plaintiff knew the posi- 
tion of the pole and was guilty of 


| etc. 


stood in} 


_NEGLIGENCE 


tiff,? and it is a 


tarian doctrine,’ 


contributory negligence, and that, in 
the absence of further allegations 
denying such knowledge or stating 
circumstances which might relieve 
him from such charge of negligence, 
the declaration did not state a cause 
of action. Moore 'v. Hast Tennessee 
Tel. Co., 142 Fed. 965, 74 CCA 227, 

6 U. S—Moore v. Hast Tennessee 
Tel. Co., supra. ! 

Ala.—Central of Georgia R. Co. v. 
Bell, 187 Ala. 541, 65 S 835; Louis- 
ville, etc., R. Co. v. Holland, 164 Ala. 
73, 51 S 365, 137 AmSR 25; Louis- 
ville, etc., R. Co. v. Hall, 87 Ala. 708, 
6 S 277, 13 AmSR 84, 4 LRA 710. 

Cal.—Nicolosi v. Clark, 169 - Cal. 
746, 147 P 971, LRAI915F 638. 

Colo.—Oliver v. Denver Tramway 
Co., 18 Colo. A, 548,59 P 79. 

Del.—Oppenheim v. Wilmington 
Gas Co., 28 Del. 324, 98 A 553. 

Fla.—Groover v. Hammond, 73 Fla. 
1155, 75 S 857; Atlantic Coast Line 
a Co. v. Ryland, 50 Fla. 190, 40 S 

Ga.—Donehoe v. Crane, 141 Ga. 224, 
80 SH 712; Louisville, etc., R. Co. v. 
Edmondson, 128 Ga. 478, 57 SE 877; 
Abrams v. Waycross, 114 Ga. 712, 40 
SE 699; Culbreath v. M. Kutz Co., 
(A.) 140 SE 419; Grant v. Southern 
R. Co., (A.) 140 SE 288; Jernigan v. 
Georgia R., etc., Co., 31 Ga. A. 2738, 
120 SE 439; Rome R., etc., Co. v. 
King, 30 Ga. A, 231, 117 SE 464; 
American Agricultural Chemical Co. 
v. Ryan, 25 Ga. A. 128, 103 SH 432; 
Weyman vy. Maynard, 24 Ga. A. 94, 
100 SE 25; Southern R. Co. v. Rowe, 
2 Ga. A. 557, 59 SE 462. 

Ida.—Goure y. Storey, 17 Ida, 352, 
105° P 794. 

Ill.—Chicago, etc., R. Co. v. Coss, 
73 Ill. 394; Hoover v. Empire Coal 
Col, £49, TI AY 258. 

Ind.—National _Motor Vehicle Co. 
v. Kellum, 184 Ind. 457, 109 NE 196; 
Lake Erie, etc., R. Co. v. Huffman, 
177 Ind. 126, 97 NE 434, AnnCas 
1914C 1272; Louisville, etc., R. Co. 
v. Schmidt, 106 Ind. 738, 5 NE 684; 
Jeffersonville, ete., R. Co. v. Gold- 
smith, 47, Ind. 43; Lafayette, etc, R. 
Co. v. Huffman, 28 Ind. 287, 92 AmD 
318; Chicago, etc,, R. Co. v. Biddinger, 
63 Ind. A. 30, 113 NE 1027; Vandalia 
R. Co. v. Clem, 49 Ind. A. 94, 96 NE 
789; Southern Indiana R. Co. v. Dren- 
nen, 44 Ind. A. 14, 88 NE 724; In- 
dianapolis Tract., etc., Co. v. Pressell, 
39 Ind, A. 472, 77 NE 357; Lafayette 
yv. Fitch, 32 Ind. A. 134, 69 NE 414. 

Kan.—Union Tp, v. Hester, 8 Kan. 
Ai 725, 54: P 923. 

Ky.—Stillwell v. South Louisville 


| Land Co., 58 SW 696, 22 KyL 785, 52 


LRA 325; Favre v. Louisville, ete., 
R. Co., 91 Ky. 541, 16 SW 370, 13 
KyL 116. 

La.—Ingersol v. National Sash, 
Factory, 134 La. 19, 638 S 609. 
Minn.—Anderson v. Minneapolis, 
R. Co., 103 Minn. 224, 114 NW 
1123, 14 LRANS 886; Clark v. Chi- 
cago, etc., R. Co., 28 Minn. 69, 9 NW 
75 


Mo.—Crow v. Houck’s Missouri, 
etc., R. Co., 212 Mo. 589,.111 SW 583; 
Munro v. St. Louis,,etc., R. Co., 155 
Mo. A. 710, 135 SW 1016. 

Mont.—Schroder v. Montana Iron 


| Works, 38 Mont. 474, 100 P 619; Cum- 
1mings v. Helena, etc., Smelting, etc., 


Co., 26 Mont. 434, 68 P 852. 
Nebr.—Scott.v. Union Pac. R. Co., 
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due to contributory negligence on the part of plain- 


well settled rule, even in jurisdic- 


tions in which contributory negligence is an affirma- 
tive defense which need not be negatived by 
plaintiff,t that, where the complaint. alleges facts 
which clearly show that plaintiff was guilty of con- 
tributory negligence in respect of the injuries com- 
plained of, it is ordinarily insufficient to state.a 
cause of action,5 a 
against a demurrer,® unless the complaint is drawn 
on the theory of the last clear chance or humani- 


and, for this reason, is bad as 


and facts are alleged which show 


99 Nebr. 97, 155 NW. 217. : 
N: C.—Parks v. Burk Tannery Co. 
LTGN:, Ci-29, (94 Sy zal 5. 
Oh.—Wehrenberg v. Cincinnati 
Tract. Co. 15 OhS&CP 101, 2° Oh 
NPNS 271. 

Or.—Kahn v. Love, 3 Or. 206. 

R. I.—Manzi v. Washburn 
Co,,. 29 R. I. 460, 72 A 394. 

S. C.—Smith y. Southern R. Co., 80 
Ss. C. 1, 61 SE 205; Hunter v. Atlan- 
tic, ‘ete, "Ro Co... 12S. 6.336, "51 SE 
860, 110 AmSR 605; Jarrell vy. 
Charleston, etc., R. Go., 58 S. CG 491, 
36 SE 910; Walker v: Chester County, 


Wire 


40 S.-C, 342, 18 SH 936. 
S. D.—Stewart v. Watertown, 43 
S. D. 489, 180 NW 945. 


Tenn.—Townsend v. Nashville, etc., 
R. Co., 106 Tenn. 162, 61 SW 56; 
ree v. Dickerson, 4. Tenn. Civ. A. 
Tex.—Beaumont Tract. Co. v. Happ, 
57 Tex. Civ. A; 427, 122 SW 610. 

Va.—Baker vy. Butterworth, 119 Va. 
402, 89 SE 849, LRA1916F 1287: U. S 
Spruce Lumber Co. v. Shumate, 118 
Va. 471, 87 SE- 723; Winchester. v. 
Carron, 99 Va. 727, 40 SE 37; Rich+ 
mond Tract. Co. v. Hildebrand, 98 
Va. 22, 34 SE 888. - < 

Wash.—Aho v. Coast Goal Co.; 69 
Wash. 43, 124 P 108. 

W. Va.—Dimmey v.- Wheeling, ete., 
R._Co.,) 27 Ww Vias-32, 55. AmR- 292.925 

Wis.—Harper v. Holcomb, 146>Wis) 
183, 130 NW 1128; Hoth v..Peters, 55 
Wis. 405, 13 NW 219. ©! Dre oval 

[a] Thus (1) where the complaint 
shows as a matter of law -that no 
other legal conclusion can be reached 
than that. plaintiff's injuries are: the 
result of his failure to exercise: ort 
dinary care, or that by. the exercise 
of such care the.'consequence of de- 
fendant’s alleged negligence ‘could 
have been avoided, it ‘is «bad as 
against a general demurrer: Jerni- 
gan v. Georgia R., éte.,..Co.,. 31 Ga 
A. 278, 120 SE 439; Rome R., etc; 
Co, v. King, 30 Ga, A. 2831,.117 SE 
464; American Agricultural Chemi- 
cal .Co:ov. Ryan, (25 Ga. 'A. 128; 103 
SE 432. (2) A petition showing that 
an injured window cleaner used a 
window sash for support without ex= 
amining it affirmatively shows negli- 
gence, barring a recovery. Culbreath 
v. M. Kutz Co., (Ga.-A.) 140 SE 419. 

[b] Statute not changing rule,— 
A statutory provision; that in -ac- 
tions for personal injuries it: shall 
not be necessary for plaintiff to al- 
lege want of contributory negligence, 
does not change the common-law rule 
that, where the facts alleged in the 
complaint show that plaintiff was 
guilty of contributory negligence, the 
complaint is insufficient-on demurrer 
for want of facts. Indianapolis 
Tract., ete., Co. v. Pressell, 39 Ind. 
A, 472,.77 NE 357, 

7. . Ala.—Louisville, ete, R. Co... ¥} 
Holland, 164 Ala. 73, 51 S 365, 137 
AmSR 25, : : 

Colo.—Oliver v. Denver. Tramway 
Go.) 18 Coloe A.wb438, 259 2P 079: +8 

Ind.—Cleveland, ete, R. Co. v. 
Henson, 54 Ind. A. 349, 102 NE 399. 

Minn.—Anderson..v. Minneapolis, 
etc., R. Co., 103 Minn; 224,.114 NW 
1123, 14 LRANS 886. oA 

Va.—U. ‘S. Spruce Lumber Co. y. 
Shumate, 118 Va. 471, 87 SE 723. 

[a]. Complaint held insufficient to. 
allege that defendant was .guilty, of 
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that plaintiff’s negligence was merely a remote con- | 
dition while the negligence of defendant was the 


proximate cause of the injury.® 
Limitations of rule. 


contributory negligence is 
therefrom as a matter of law."! 


such willful negligence as would en- 
title plaintiff to recover irrespective 


of his contributory negligence. An- 
derson v. Minneapolis, etc., R. Co., 
103 Minn. 224, 114 NW. 1123, 14 
LRANS. 886. 


Pleading power of defendant to 
avoid injury gemerally see supra § 
674. 

8. Cleveland, etc., R. Co. v. Hen- 
son, 54 Ind. A, 349, 102 NE 399. 

9. See infra §§ 852-870. 

10. Burton v. Wadley Southern R. 
Co:, 25 Ga. A. 599, 103 SE 881; West- 
ern Union Tel. Co. v. Spencer, 24 Ga. 
A. 471, 101 SE 198; Columbus Power 
Co. v. Puckett, 24 Ga. A. 390,100 SE 
800; International Cotton Mills v. 
Webb, 22 Ga. A. 309, 96 SE 16; South- 
ern Cotton-Oil Co. v. Gladman, 1 Ga. 
A. 259, 58 SE 249. 

ll. - Hill v. Chicago,» etc... R:j.Co., 
188 Ind. 130, 122 NE 321; Cleveland, 
etc.,. R.. Co. vw. Markle,vy(Ind,) ~ 114 
NE 440; National Motor Vehicle Co. 
v. Kellum, 184 Ind. 457, 109 NE 196; 
Cleveland, etc., R. Co. v. Lynn, 171 
Ind. 589; 85 NE 999, 86 NE 1017; 
Greenawaldt v. Lake Shore, etc., R. 
Co., 165 Ind. 219, 74 NE 1081; Pitts- 
burgh, ete., R. Co. v. Friend, 70 Ind. 
A. 366, 118 NE 598; Ft. Wayne, etc., 
Tract. Co. v. Kumb, 64 Ind. A. 529, 
116 NE 309; Chicago, etc., R..Co. v. 
Biddinger, 63 Ind. A. 30, 113 NE 
1027; Union Tp. v. Hester, 8 Kan. A. 
725, 54 P 923; Birmingham v. Duluth, 
ete., R. Co., 70 Minn. 474, 73 NW 
409; Lydecker v. St. Paul City R. 
Co., 61 Minn. 414, 68 NW 1027; Ek- 
man y. Minneapolis St. R. Co., 34 
Minn. 24, 24 NW 291. And see cases 
supra note 6; infra note 12. 

[a] The complaint must specifi- 

set out facts requiring an in- 
ference of contributory negligence, 
in order to be bad on that ground. 
Cleveland, etc.,; R. Co. v. Lynn, 171 
Ind. 589, 85 NE 999, 86 NE 1017. 

12. Del.—Oppenheim v. Wilming- 
ton Gas Co., 28 Del. 324, 93 A 558. 

Ga.—Wynne v. Southern Bell Tel., 
etc., Co., 159 Ga. 623, 126 SE 388 fan- 
swer to cert questions conformed to 
33 Ga, A. 516, 126 SE 864]; Colum- 
bus Power Co. v. Puckett, 24 Ga. A. 
390, 100 SE 800. 

Ida.—Gagnon vy. St. Maries Light, 
etc., Co., 26 Ida. 87, 141 P 88. 

Ind.—Cleveland, ete, R. Co. v. 
Markle, 114 NE 440; Chicago, etc., R. 
Co. v. Barnes, 68 Ind. A. 354, 119 NE 
26; Pittsburgh, etc., R. Co. v. Cott- 
man, 52 Ind, A. 661, 101 NE 22. 

Miss.—King y. Yazoo, etc., R. Co., 
87 Miss. 270, 39 S 810, 

N. J.—Purcell v. Bennett, 68 N. J. 
L.. 519, 58 A 2385; Warshawsky v. 
Raritan Tract..(Co.3'\68e Ni fd. Di 24, 
52 A 296; Falk v. New York, etc., R. 
Co., 56 N. J. L. 380, 29 A 157. 

. N. C.—Smith v. Southern R. Co., 
129 N. C. 374, 40 SE 86. 


But as questions as to dili- 
gence and negligence, including contributory neg- 
ligence, are peculiarly questions for the jury,® the 
courts will decline to solve them on demurrer, except 
in plain and indisputable cases;'° and therefore a 
complaint is demurrable for disclosing contributory 
negligence only where the allegations are such that 
necessarily 
A demurrer will 
not be sustained where the facts alleged do not 
affirmatively show as a matter of law that plaintiff 
was guilty of cqntributory negligence,” or do not 
imply contributory negligence,* as where evidence 
could be admitted under the pleading that would 
not necessarily show contributory negligence.* An 
allegation which shows that plaintiff had knowledge 


NEGLIGENCE 


negligence.** 


Negligence.!*-19 
inferred 


Okl.—Moore vy, 39 Okl. 
587, 186 P 422, 

S. C.—Cooper v. Atlantic_Coast 
Line R. Co., 69 S. C. 479, 48 SE 458. 

Tex.—Galveston, éte., R. Co. v. 
Bohan, (Civ. A.) 47 SW 1050; Rig- 
don v. Temple Water Works Co., 11 
Tex. Civ. A. 542, 32 SW 828. 

[a] Kllustration.— A petition al- 
leging that at 3 A. M. defendant’s 
negligently constructed water tower 
fell, and that the water therefrom 
rushed upon deceased’s house, and 
caused a burning lamp to be thrown 
upon deceased, resulting in his death, 
does not show. contributory negli- 
gence. Rigdon v. Temple Water 
Works Co., 11 Tex. Civ. A. 542, 32 
SW 828. 

13. Groover vy. Hammond, 73 Fla. 
1155, 75 S 857, 

14 Oppenheim v. Wilmington Gas 
Co., 28 Del. 324, 98 A 553; Rumpel v. 
Oregon Short Line, etc., R. Co., 4 Ida. 
13, 35-P 700,, 22 LRA 725: Smith -v. 
Southern R. Co., 80:8. C. 1, 61 SE 205; 
Cooper v. Atlantic Coast Line R. Co., 
69 S. C. 479, 48 SH 458. 

15. Evans v. Atlanta, 139 Ga. 443, 
77 SE 378; Idlett v. Atlanta, 123 Ga. 
821, 61 SE 709; Murphy v. Indianapo- 
lis, 88 Ind. 76; Stewart v. Watertown, 
43 S. D. 489, 180 NW 945. 

[a] MTllustration.—Allegations that, 
although seeing the danger or de- 
fect, plaintiff believed it reasonably 
safe to make the attempt to pro- 
ceed, and used due and ordinary care, 
and that there was no other safe 
road, do not show contributory neg- 
ligence on the part of plaintiff. Al- 
bion v. Hetrick, 90 Ind. 545, 46 AmR 
230. 

Allegation of want of knowledge of 
defect or danger see infra § 682. ) 


Johnson, 


16. Moore v. Johnson, 39 Okl. 587, 
136. BP. 422, 
[a] Assumption of risk not shown. 


—In an action for injuries resulting 
from the falling of a water tank con- 
structed by defendant in plaintiff’s 
kitchen, an allegation in the petition 
that, before defendant had left the 
premises, plaintiff called his atten- 


tion to the condition of the tank, and. 


he told plaintiff that it was properly 
erected and safe and that no danger 
could be apprehended, therefrom, is 
not defective in that it confesses 
knowledge of the defect and assump- 
tion of risk of injury therefrom. 
oar v. Johnson, 39 Okl. 587, 136 P 
17. Deschner v. St. Louis, ete., R. 
Co., 200 Mo. 310, 98 SW 737. 
_{a]  Ilustration.—Where the peti- 
tion alleges several pretermitted du- 
ties and avers several acts of negli- 
sence, and follows these allegations 
with the averment, “all of which 
directly contributed to cause the in- 
juries hereinafter complained of,” 
the allegation quoted means that the 


[§§ 676-677 


of the defect or danger causing the injury does not 
necessarily render the pleading bad as disclosing 
contributory negligence,'® unless it imports an as- 
sumption of the risk of the injury.’® 
the term ‘‘contributed’’ 
tion of defendant’s acts of negligence with the 
injury does not by implication plead contributory 


The use of 
to describe the connec- 


[§ 677] (b) Effect of Negativing Contributory 


Where the complaint alleges free- 


dom from contributory negligence, it is good as 
against a demurrer, notwithstanding it states facts 
which from contributory negligence may be in- 
ferred.2° Where, however, the declaration, in stating 
the facts, shows a clear case of contributory negli- 
gence, an allegation that plaintiff was in the exercise 
of due care, and that he was injured without fault 
on his part, will not avail him to overcome the facts, 
and the complaint is insufficient as against a de- 


pleaded acts of negligence contrib- 
uted with one another to cause the 
injury, and plaintiff does not by the 
use of the word “contributed” plead 
his own contributory negligence, and 
hence state himself out of court. 
Deschner v. St. Louis, ete., R. Co., 
200 Mo. 310, 334, 98 SW 737. 

18-19. Negativing contributory 
st laa generally see infra §§ 678— 


20. Fla.—Coons v. Pritchard, 69 
Fla. 362, 68 S 225, LRA1915F 558. 

Ga.—Evans v. Atlanta, 139 Ga. 443, 
77 SE 378; Williams y. Garbutt Lum- 
ber Co., 132 Ga. 221, 64 SE 65; Green 
v. Babcock Bros. Lumber Co., 130 Ga. 
469, 60 SE 1062. 

Ind.—Wabash R. Co. v. Gretzinger, 
182 Ind. 155, 104 NE 69; D. H. Davis 
Coal Co. v. Polland, 158 Ind.-607. 62 
NE 492, 92 AmSR 319; Columbus v. 
Strassner, 124 Ind. 482, 25 NE 65; 
Evansville, ete., R. Co. v. Crist, 116 
Ind. 446, 19 NE 310, 9 AmSR 865, 2 
LRA 450; Pittsburgh, ete., R. Co. v. 
Conn, 104 Ind. 64, 3 NE 636; Hancock 
v. Keene, 5 Ind. A. 408, 32 NE 329. 

Mich.—Eberts v. Mt. Clemens Su- 
gar Co., 182 Mich. 449, 148 NW-810. 

Minn.—Snowberg v. Nelson-Spencer 
Paper Co., 43 Minn. 532, 45 NW 11381. 

_Mo.—Williamson vy. Union Electric 
Ties, etc., Co., 281 Mo. 544, 219 SW 
Oh.—Wehrenberg v. Cincinnati 
Tract. Co., 15 OhS&CP 101, 2 OhNP 
NS 271. 

Okl.—Duncan Cotton Oil Co. v. Cox, 
41._Okl. 633, 139 P 270. 

Tex.—Texas,, ete, R.Co.,v. Reed, 
54 Tex. Civ. A. 26, 116 SW 69. 

Utah.—Soule v. Weatherby, 39 Utah 
580, 118 P 833, AnnCas1913E 75. 

Va.—Penn Fdy., etc., Co. v. Probst, 
114 Va. 264, 76 SE 323; Nelson v. 
Chesapeake, etc., R. Co., 88 Va. 971, 
14 SE 838, 15 LRA 583. 

Wash.—Harding v. Ostrander R., 
etc., Co., 64 Wash. 224, 116 P 635. 

W. Va.—Williams v. Schehl, 84 W. 
Va. 499, 100 SE 280. 

Wis.—Murphy v. Interlake Pulp, etc., 
Co., 156 Wis. 9, 145 NW 193; Whitty 
v. Oshkosh, 106 Wis. 87, 81 NW 993. 

[a] Presumption.—W here, from 
the specific facts alleged in a com- 
plaint, it might well be presumed 
that plaintiff was guilty of contribu- 
tory negligence, yet such presump- 
tion is one of fact, and will not be 
allowed to overcome or outweigh the 
positive averment of plaintiff to the 
contrary. Pittsburgh, etc., R. Co. v. 
Conn, 104 Ind. 64, 3 NE 636. 

{b] Plaintiff may anticipate the 
defense of contributory negligence 
and plead the facts which rebut or 
excuse it. Swigart v. Lusk, 196 Mo. 
A. 471, 192 SW 1388. 

Necessity of negativing contribu- 
pole tune nee in such a case see in- 
ra 80. 


For later cases, developments and changes'in the law see cumulative Annotations, same title, page and note number, 


ome 
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murrer.”! 


{§ 678] (8) Negativing Contributory Negligence?” 
—(a) Necessity in General—aa. Majority Rule. 
actions, the gist of which is negligence, there is a 
conflict of authority as to whether plaintiff must 
negative contributory negligence on his part.?* 
most jurisdictions contributory negligence is re- 
garded as a matter of defense to be pleaded by 


21. U.S.—Parrott v. New Orleans, 
etc., R. Co., 62 Fed. ,562. 
Cal.—Kauffman v. Machin Shirt Co., 
Toc. Cal: 506. 140. P “15. 
Fla.—Atlantie Coast Line R. Co. v. 
Ryland, 50 Fla. 190, 40 S 24. 
Ga.—Donehoe v. Crane, 141 Ga. 
224, 80 SE 712; Ball v. Walsh, 137 
Ga. 350, 73 SE 585. 
Ind.—JIndianapolis v. Keeley, 167 
Ind. 516, 79 NE 499 [rev (A.) 76 NE 
1117]; D. H. Davis Coal Co. v. Pol- 
Jand, 158 Ind. 607, 62 NE 492, 92 Am 
SR 329; Pittsburgh, ‘ete:, R. Co. v. 
Martin, 157 Ind. 216, 61 NE 229; Citi- 
zens’ St. R. Co. v. Sutton, 148 Ind. 
169, 46 NE 462, 47 NE 462; Louis- 
ville, etc., R. Co. v. Kemper, 147 Ind. 
561, 47 NE 214; Richmond Gas Co. Vv. 
Baker, 39 NE "552: Evansville, etc., 
R. Co. v. Krapf, 143 Ind. 647, 36 NE 
901; Louisville, etc., R. Co. v. Tread- 
way, 142 Ind. 475, 40 NE 807, 41 NE 
794; Phenix Ins. Co. v. Pennsylvania 
Re Co., 134 Ind. 215, 33 NE 970, 20 
LRA 405; Indianapolis, etc., R. Co. v. 
Wilson, 134 Ind. 95, 33 NE 793; Allen 
County v. Creviston, 133 Ind. 39, 32 
NE 735; Pennsylvania Co. v. McCor- 
mack, 131 Ind. 250, 30 NE 27; Louis- 
ville, etc., Cons. R. Cov: Summers, 
131 Ind. 241, 30 NE 873; Columbus v. 
Strassner, 124 Ind. 482, 25: NE 655 
Pennsylvania Co. v. O’Shaughnessy, 
122 Ind. 588, 23 NE 675; Ohio, etc., 
Re Co. 'v. Walker, 113° Ind.*196, 15 NE 
234, 3 AmSR_ 638; Hammond _ v. 
Schweitzer, 112 Ind. "246, 13. NE 869; 
Pittsburgh, etc., R. Co. v. Adams, 105 
Ind. 151, 5 NE 187; Howard County 
v. Legg, 93 Ind. 528, 47 AmR 390; 
Gheens v. Golden, 90 Ind. 427; Mur- 
phy v. Indianapolis, 83 Ind. 716; Mit- 
chell v. Robinson, 80, Ind. 281, 41 
AmR 812; Pittsburgh, etc., R. Co. 
Vv. Wright, 80 Ind. 182; Jonesboro, 
etec., Turnp. Co. v. Baldwin, 57 Ind. 
86; Ft. Wayne v. DeWitt, 47 Ind. 391; 
Jeffersonville, etc., R. Co. v. Gold- 
smith, 47 Ind. 43; Riest v. Goshen, 


42 Ind. 339; Evansville R. Co. v. Mil- ; 


ler, 64 Ind. A. 206, 111 NE 1031; 
Delaware, ete., Tel. Co. v. Fleming, 
53 Ind. A. 555, 102 NE 163; F. Bimel 
Co. v. Harter, 51 Ind. A. 267, 98 NE 
360; Decatur v. Stoops, 21 Ind. A. 397, 
52 NE 623; Pennsylvania Co. v. Witte, 
15 Ind. A. 583, 43 NE 319, 44 NE 377; 
Huntingburgh v. First, 15. Ind. A. 
cow 43 NE 17; Lake Erie, etc., R. Co. 

Hancock, 15 Ind. A. 104, 43 NE 659; 
Citizens’ St. Ra" Co: Av: Albright, 14 
Ind. A. 433, 42 NE 238, 1028; Hureka 
Block Coal Co. v. Bridgewater, 13 
Ind. A. 333, 40 NE 1101; Pittsburgh, 
etc., R. Co. v. Welch, 12’ Ind. A. 433, 
40 NE 650; New York, etc,, R. Co.’ v. 
Mushrush, 11 Ind. A. 192, 87 NE 954, 
38 NE 871; Citizens’ st. RR. Coy Vv. 
Stoddard, 16 Ind. A. 278, 37 NE 723; 
Nappanee v. Ruckman, 7 Ind. A. 361, 
34 NE 609; Ohio, etc., R. Co. v. Hill) 
7 Ind. A. "255, 34 NE 646; Chicago, 
etc., R. Co. v. Smith, 6 Ind. A. 262, 
33 NE 241; Kentucky, etc., Bridge Co. 
v. Quinkert, 2 ind A. 344, 28 NE 


338; Ohio, ete, R. Co. v. Hawkins, 
1eInd. A. 213, 27 NE 331. 

Iowa.—Luby Vi Chicago, .ete.,” RR: 
Co., 52 Iowa 168, 2 NW 1114. 

Ky.—wWiley v. Cincinnati, ete, R. 
Co., aes Ky. 7305, 170 SW 652. 

N. Y.—Mangan v. Hudson River 
Tel. Co., 50 Misc. 388, 100 NYS 
539. 

Oh.—Slicer v. Koch, etc, Co. 11 


235. 


“" Or.—Kahn v. Love, 3 Or. 206. 
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Oh. Cir. Ct. N. S. 551, St Oh, Cire Ct EL fer 503, 115 A 416 


NEGLIGENCE 


In 


In 


R. I.—Bain vy. Rhode Island Co., 
30 R. I. 551, 76 A 760; Donohoe v. 
Lonsdale Co. Beco OR: q. PST. bo) A 


26. 

Va.—Baker v. Butterworth, 119 Va. 
402, 89 SE 849, LRA1916F 1287. 

“Ror aught that appears in the 
complaint, the improper condition 
may have been the fault of the plain- 
tiff. The statement in general terms, 
that the plaintiff exercised due care 
and caution on that particular occa- 
sion, is not sufficient.” Kahn v. Love, 
3 Or. 206, 208. 

[a] An averment that plaintiff 
was proceeding “carefully and cau- 
tiously,” a mere conclusion, cannot 
avail against facts stated showing 
contributory negligence. Baker _ v. 
Butterworth, 119 Va. 402, 89 SE 849, 
LRA1916F 1287. 

[b] Allegations held sufficient to 
raise presumption.—Where, in an ac- 
tion for injuries received in defend- 
ant’s store, the petition averred that 
plaintiff, when directly in front of 
the entrance to a stairway, ‘“with- 
out any carelessness or negligence on 
her part, having no knowledge of the 
existence of said stairway, and by 
reason of the carelessness and negli- 
gence of said defendant as aforesaid, 

. Stepped backwards into the en- 
trance of said stairway, and was 
suddenly and violently precipitated 
down the stairs into said basement,” 
the pleading raised a presumption 
that plaintiff was not, as she alleged, 
free from fault. Slicer v. Koch, etce., 
Coll Oh Cins CtayNers. bol, pba, ob 
Oh. Cir. Ct. 235. 

[ec] Gross negligence not shown.— 
An allegation in the complaint that 
decedent was attempting to cross a 
bridge with an engine, boiler, and 
wagon does not show such gross neg- 
ligence per se as to overcome an 
allegation that he was without fault. 
Allen County v. Creviston, 133 Ind. 
39, 32 NE 735. 

[d] Where the facts stated do not 
force the legal conclusion that there 
was contributory negligence on the 
part of plaintiff, an averment in the 
complaint that there was no contrib- 
utory negligence entitles plaintiff to 
have the issue of contributory negli- 
gence submitted to the jury. Cleve- 
land, etce>, R. Co. v. Lynn, 171 Ind. 
589, 85 NE 999, 86 NE 1017 [rev (A.) 
83 NE 1135]. 

22. In action for: 

Death by wrongful act see Death § 

137. 

Injury: 

By 


Sere see Animals § 361. 

Carrier see Carriers §§ 1218, 
1418. 

Innkeeper see Innkeepers §§ 65, 
16 


Municipal corporation see Munici- 
pal Corporations § 2001. 
Railroad see Railroads [33 Cyc 
1060, 1266, 1355]. 
Servant see Master and Servant 
1576 


Street railroad see Street Rail- 
roads [36 Cyc 1572]. 
On highway see Highways § 475. 
To servant see Master and Servant 
1178. 
og! King v. Norcross, 196 Mass. 
373, 82 NE 17. 
24. See infra § 692. 
25. Smith v. Philadelphia, ete. R 


‘ S.— Texas, CLC Rn COL - Ve 
Volk, 151.U. S. 73, 14 SCt 239, 38 L. 
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defendant,”* and while it is customary, in an action 
for personal injuries, for plaintiff to aver that he 
was in the exercise of due care and caution atthe 
time of the injury,?> as a general rule it is not 
necessary, in an action for negligence, that the 
complaint should, either by facts stated or by an 
express averment, negative the fact of contribu- 
tory negligence,”° except where the facts stated dis- 


ed. 78; Western Real Est. Trustees 
v. Hughes, 172 Fed. 206, 96 CCA 658; 
Berry v. Lake Brie, ete, ReCo:.270 
Fed. 193; Watkinds v. Southern Pac. 
Re Cox; 38 Fed. 711, 4 LRA 239; Con- 
roy Vv. Oregon Constr. Cos, 23 Fed. 
71, 10 Sawy. 630. 

‘Ala.— Merchants’ Bank v. Sherman, 
215 Ala. 370, 110 S 805; Birmingham 
v. Shirley, 209 Ala. 305, 96.'S 2143 
Southern R. Co. v. Cooper, 172 Ala. 
505, 55 S 211; American Bolt Co. v. 
Fennell, 158 Ala. 484, 48 S 97; Cul- 
berson v. Empire Coal Coz 156 Ala. 
416, 47 S 287; Birmingham Rete, 
Cone Ve Hinton, 141 Ala. 606, 37 S 
635; Montgomery Gas Light Co. v. 
Montgomery, ete:, “Re Cor, 86 Alan si2, 
5 S 735; Mobile, etc., R. "Co. v. Cren- 
shaw, 65 Ala. 566; Savannah, etc., R. 
Co. v. Shearer, 58 Ala. 672; Govern- 
ment St. R. Co. v. Hanlon, 53 Ala. 
70; Holt v. Whatley, 51 Ala. 5GOr 
Smoot v. Wetumpka, 24 Ala. 112. 

Ariz.—Lopez vy. Central Arizona 
Min. Co., 1 Ariz. 464, 2 P 748. 

Cal.—Jacobson v. Oakland Meat, 
etec.; Col 161 “Cal. 425,°119 “P6538; Ann 
Casl913B 1194; House v. Meyer, 100 
Cal. 592,-°35 P 308; Boyd v. Oddous, bas 
Cal. 510, 32°°P 569; Magee v. North 
Pac. Coast R. Cox, "78 Cal. 430, 21 P 
114, 12 AmSR 69; "Yik Hon v. Spring 
Valley Waterworks, 65° Cal.-619; 4° P 
666; Robinson v. Western Pac. R. Cog. 
48 Cal. 409; Matthews v. Bull, 5 Cal. 
Unrep. Cas. 592) (47 SPes7 1S Bllis v. 
Central California Tract. Co., 37 Cal. 
A. 390, 174 P 407; Drouillard v. 
Southern Pac. Co., 36 Cal. A. 447, 172 
P 405. 

Conn.—Simeoli v. Derby Rubber 
Co., 81 Conn. 423, 71 A 546. 

Del.—Smith v. Philadelphia, ete., R. 
Coz, 381 Del. °503,° 115" AY 416: 

D. C.—Atchison v. Wills, 21 App. 

8 


Fla.—Florida Motor Transport Co. 
Ve Hilimian’y Sor Wlal stone. Owe foie 
Carter v. J. Ray Arnold Lumber Co., 
83 Fla. 470, 91 S 893; Seaboard Air 
Line R. Co. v. Good,' 79 Fla. 589, 84 
S 733; Cooney-Eckstein Co. v. King, 
69 Fla. 246, 67 S 918; Key West v. 
Baldwin, 69 Fla. 136, 67 S 808; Moore 
v. Lanier, (52) Fla.’ 353,42 ‘S"462* Or- 
lando v. Heard, 29 Fla. 581, 11 S$ 
182; South Florida R. Co. v. Rhodes, 
25 Fla. 40, 5 S 633, 23 AmSR 506, 3 
LRA 733. 

Ga.—Atlantic Coast Line R. Co. v. 
Powell, 127 Ga. 805, 56 SE 1006, 9 
LRANS 769, 9 AnnCas 553; Augusta 
R. Co. v. Glover, 92 Ga. 132, 18 SE 
406; Georgia Midland, etc., R. Co. v. 
Evans, 87 Ga. 673, 13 SE 580; Cen- 
URE OOL Ve Hubbard, 86 Ga. 623, 
12 SE 1020; Sims v. Martin, 33 Ga. A. 
486, 126 SE Sian B., WW Woolworth 
Co. v. Wood, 32 Ga. A. 575, 124 SE 
110; Martin v. McAfee, 31 Ga. A. 690, 
122 SE 71; Savannah v. Waters, 27 
Ga. A. 813, 109 SE 918; Hardwick v. 
Figgers, 26 Ga. A. 494, 106 SE 738; 
Fisher Motor Car Co. v. Seymour, 9 
Ga. A. 465, 71 SE 764; Great Cosmo- 
politan Shows v. Petty, 7 Ga. A. 236, 
66 SEH 624. 

Ida.—Knauf v. Dover Lumber Co., 
20° Ida. 773, 120° P 1573 “Crawford, v. 


Bonners Ferry Lumber Co., 12 Ida. 
678, 87 P 998, 10 AnnCas 1. 
Kan.—Stevens v. Missouri, etc., R. 


Co., 84 Kan. 447, 113 P 398; Reading 
Tp. v. Telfer, 57 Kan. 798, 48 P 134, 
57 AmSR 355; Eskridge v. Lewis, 51 
Kan. 376, 32 P 1104; Missouri Pac. 
R. Co. v. McCally, 41 Kan. 639, 655, 
21 P 574; Kansas City, ete., R. Co. v. 
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close or suggest the inference of contributory negli- 
gence,2" or where the action is brought under a 
statute which provides that, in order to entitle the 
injured person to maintain the action, he must have 
been free from negligence which contributed to the 


Phillibert, 25 Kan. 582; Union Pac. 
R. Co. v. Hand, 7 Kan. 380. 

Ky.—Johnson v. Westerfield, 1438 
Ky. 10, 185 SW 425; Murray v. Chesa- 
peake, ete., R. Co., 139 Ky. 379, 115 
SW 821; Davis v. Ohio Valley Bank- 
ing, ete., Co., 127 Ky. 800, 106. SW 
848, 32 KyL 627, 15 LRANS 402; Hen- 
derson v. Sizemore, 104 SW 722, 31 
KyL 1134; Frankfort v. Chinn, 89 SW 
188, 28 KyL 257; Louisville, etc., R. 
Co. v. Paynter, 82 SW 412, 26 Kyl 
761; Lancaster v. Walter, 80 SW 189, 
25 KyL 2189; Depp v. Louisville, etc., 
R. Co., 14 SW 3638, 12 KyL 366. 

La.—Buechner v. New Orleans, 112 
La. 599, 86 S 608, 104 AmSR 4565, 
66 LRA 334 [overr contrary doctrine 
in so far as recognized in the juris- 
prudence of Louisiana]. 

Me.— Hussey v. King, 83 Me. 568, 
22 A 476. 

Minn.—Thompson v. Great North- 
ern R. Co., 70 Minn. 219, 72 NW 962; 
Lydecker v. St. Paul City R. Co., 61 
Minn.’ 414, 68 NW 1027; Rolseth v. 
Smith, 38 Minn. 14; 35 NW 565, 8 
AmSR 637; Ekman v. Minneapolis St. 
R. Co., 34 Minn. 24, 24 NW 291; Clark 
v. Chicago, etce., R. Co., 28 Minn. 69, 
9 NW 75; Hocum vy. Weitherick, 22 
Minn. 152. 

Miss.—Buckner v. Richmond, etc., 
R. Co., 72 Miss. 873, 18 S 449; Hick- 
man yv. Kansas City, ete., R. Co., 66 
Miss. 154, 5 S 225; Mackey v. Vicks- 
burg, 64 Miss. 777, 2 S 178. 

Mo.—Meily v. St. Louis, etce., R. 
Co., 215 Mo. 567, 114 SW ‘1013; Young 
v. Shickle, ete., Iron Co., 103 Mo. 
324, 15 SW 771; Mitchell v. Clinton, 
99 Mo. 153, 12 SW 793; O’Connor v, 
Missouri Pac. R. Co., 94 Mo. 150, 7 
SW 106, 4 AmSR 3864; Thorpe v. Mis- 
souri Pac. R. Co., 89 Mo. 650, 2 SW 
8, 58 AmSR 120; Petty v. Hannibal, 
etc., R. Co., 88 Mo. 306; Crane v. Mis- 
souri Pac. R. Co., 87 Mo. 588; Swigart 
v. Lusk, 196 Mo, A. 471, 192 SW 138; 
Hall v. St. Joseph Water Co., 48 Mo. 
A. 356; Dolan v. Moberly, 17 Mo. A. 
436; Clark v. Famous Shoe, etc., Co., 
16 Mo. A. 463; Garvey v. Ladd, (A.) 
266 SW 727; Harmon v. United R. Co., 
163 Mo. A, 442, 1483 SW 1114; Knight 
v. Donnelly, 131 Mo. A, 152, 110 SW 


687. 

Mont.—McGinnis v. Phillips, 62 
Mont. 223, 205 P 215; Michalsky v. 
Centennial Brewing Co., 48 Mont. 1, 


134 P 307; Meehan v. Great North- 
ern R. Co., 43 Mont, 72, 114 P 781; 
Schroder v. Montana Iron Works, 38 
Mont. 474, 100 P 619; Pryor v. Walk- 
erville, 31 Mont. 618, 79 P 240; Orient 
Ins, \Co..-v.... Northern, Pac. .R.. Co., 31 
Mont. 502, 78 P 1036; Ball v. Gussen- 
hoven, 29 Mont. 321, 74 P 871; Cum- 
mings v, Helena, etc., Smelting, etc., 
Co., 26 Mont. 434, 68 P 852; Higley 
v. Gilmer, 3 Mont. 90, 35 AmR 450. 
But see Ryan v. Gilmer, 2 Mont. 517, 
25 AmR 744 (announcing a contrary 
rule which has been overturned by 
more recent decisions). j 

Nebr.—O’Brien Co. v. Omaha Water 
Co., 83 Nebr. 71, 118 NW 1110; Chi- 
cago, ete., R. Co. v. Putnam, 45 Nebr. 
440, 68 NW 826; Union Stock Yards 
Co. v. Conoyer, 38 Nebr. 488, 56 NW 
1081, 41 AmSR 738. 

Nev.—Konig v. Nevada-California- 


pees R. Co., 86 Nev. 181,, 1385 P 
41. 

N. H.—Smith v. Hallahan, 75 N. H. 
534, 78 A 122; Smith v. Eastern R., 


Co.,. 35 N.yH..356. 

N. J.—Smith v, Delaware River 
Amusement Co., 76 N. J. L. 461, 69 A 
970; Purcell v. Bennett, 68 N. J. L. 
519, 53 A 235; Warshawsky v. Rari- 
tanyrract, .Co., 7-68) IN: <d. das 24h, b2ic4 
296; Falk v. New York, etc., R. Co., 
b6 N. J. L. 380,29 A 167, 
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N. D.—Gram v. Northern Pac. R. 
Co., 1.N. D. 252, 46; NW. 972. 

Oh.—Street R. Co. v. Nolthenius, 40 
Oh. St. 376; Voss v.. Young, 9 Oh. Dec. 
(Reprint) 48, 10 CincLBul 292; Cin- 
cinnati St. R. Co, v. Fullbright, 8 Oh. 
Dec. (Reprint) 361, 7 CincLBul 187. 

Okl.—Cushing vy. Bowdlear, 74 Okl. 
138, 177 P 561; Oklahoma City v. 
Reed, 17 Okl, 518, 87 P 645, 383 LRANS 
1083 [overr Pittman v. El Reno, 4 
Okl. 638, 46 P 495, and Guthrie v. 
Nix, 3 Okl. 186, 41 P 343, both of 
which decided to the contrary]. 

Or.—Hough v. Grants Pass Power 
Co., 41 Or. 531, 69 P 655; Johnston v. 
Oregon Short Line R. Co., 28 Or. 94, 
31 P 2838 [erit Coughtry v. Willa- 
mette St. R. Co., 21 Orie246.5 27-2. 
1081 which contained a statement to 
the contrary]; Grant v. Baker, 12 Or. 
329, 7 P 318 [expl Walsh v. Oregon 
R., etc., Co., 10 Or. 250, which con- 
tained dicta to the contrary]. 

Pa.—Lutz v. Wright, 28 Pa. Dist. 
32. 

Porto Rico.—Gonzales v. Malgor, 
29 Porto Rico 97; Rosado v. Ponce R., 
etc., Co., 20 Porto Rico 528 [expl and 
correcting Diaz v. San Juan Light, 
etc., Co., 17 Porto Rico 64]. ; 

Ss. C.—Bamberg v. Atlantic Coast 
Line .R.. 'Co,,..72,S.. .C./389, 61 Si 1988 
Donahue v. Enterprise R. Co., 32 S. C. 
299, 11 SE 95, 17 AmSR 854; Kami- 
nitsky v. Northeastern R. Co., 25 S. 
C. 58; Darwin _v. Charlotte, ete, R. 
Co., .23.S. Cy 53d,,.55 AmR, 32°. ‘Crouch 
Vv... Charleston; etehu Ra; CO.,5ok Senos 
495; Carter v. Columbia, etc., R. Co., 
19 S. C20, 45 AmR. 754. 

Tenn.—Illinois Cent. R. Co. v. 
Davis, 104 Tenn. 442, 58 SW 296; 
Patton v. Hast Tennessee, etc., R. Co., 
89 Tenn. 370; 15 SW ,919;. 12, LRA 
184; Griffin v. Dickerson, 4 Tenn. Civ. 
A. 409. 

Tex.—Gulf, etc., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538; 
San Antonio, etc., R. Co. v. Bennett, 
76 Tex. 151, 13 SW 319; Houston, etc., 
R. Co. v. Cowser, 57 Tex. 293; Texas, 
etc., R, Co. v. Murphy, 46 Tex. 356, 
26 AmR 272; Missouri, etc, R. Co. v. 
King, (Civ. A.) 123 SW 151; Kansas 
City, ,etc.,. R. Co. sv. Young, 50 | Tex. 
Civ. A. 610, 111 SW. 764; Louisiana, 
ete., Lumber Co. v. Brown, 50 Tex. 
Civ. A. 482, 109 SW 950. 

Utah.—Smith v. Ogden, ete, R. 
Co., 83 Utah 129, 93 P, 185. 

Vt.—Benedict -v. Union Agricultu- 
ral Soc., 74 Vt. 91, 52 A 110; Brothers 
Wegrrceena Rey Cou, iT Viti +4842 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700; Baker v. Butterworth, 
119 Va. 402, 89 SE 849, LRA1916F 
1287; Danville v. Thornton, 110 Va. 
541, 66 SE 839; Interstate R. Co. v. 
Tyree, 110 Va. 88, 65 SE 500; Win- 
chester, v. Carroll, 99 Va. 727, 40 SH 
87; Norfolk, etc., R. Co. v. Gilman, 
88 Va, 230, 18 SE 475; South West 
Impr. Co. v. Andrew, 86 Va. 270, 9 
SE 1015; South West Impr. Co. vy. 
Smith, 85 Va. 306, 7 SH 365, 17 Am 
SR 59;, Baltimore, ete, R.. Co. 
Whittington, S08 Gratt. Ci 

oOo. 

Wash.—McLeod v. Chicago, etc., R. 
Co., 65 Wash. 62, 117 P 749; Randall 
v. Hoquiam, 30 Wash. 435, 70 P 1111; 
Johnson v. Bellingham Bay Impr. 
Co., 13 Wash. 455, 48 P 370; North- 
ern Pac. R. Co. v. Hess, 2 Wash. 383, 


26 P 866. 
W. Va.—Britton y. South Penn Oil 
Co.,- 738. We Varo 192) « BiivtS be -bebs 


Michaelson v. Charleston, 71 W. Va. 
35, 75. SE) 151;.Carrico v. West Vir- 
ginia Ceént., etc., R. Co., 35 W. Va, 
389, 14 SE 12; Berns v. Gaston Gas 


Coal Co., 27 W. Va. 285, 55 AmR 304; | 


Mey 
Va.). 


—[§ 678 


In Indiana, by virtue of a statutory provision, 
enacted in 1899,?® an allegation of freedom from 
contributory negligence is not required in an action 
for personal injuries or death,*° except where the 


Dimmey v. Wheeling, ete., R. Co., 27 
W. Va. 32, 55 AmR 292; Johnson v. 
Baltimore, etc., R. Co., 25 W. Va. 570; 
Fowler v. Baltimore, ete., .R. Co., 18 
W. Va. 579; Washington v. Balti- 
more, etc, R. Co. .~ Lik) Woe Van 3035, 
Sheff v. Huntington, 16 W. Va. 307; 
Snyder v. Pittsburgh, ete., R. Co., 11 
Ww. Va. 14. ; 

Wis.—Paradies v. .Woodard, 156 
Wis. 248, 145 NW 657; Harper vy. . 
Holcomb, 146 Wis. 183, 130 NW 1128; 
Shepherd v. Morton-Edgar Lumber 
Co., 115 Wis. 522, 92 NW 269; Hoth 
v. Peters, 55 Wis. 405, 13 NW 219; 
Randall v. Northwestern Tel. Co., 54 
Wis. 140, 11 NW 419, 41 AmR 17; 
Hoyt v. Hudson, 41 Wis. 105, 22 AmR 
714; Potter y.. Chicago, etc., R. Co., 
20 Wis. 533, 91 AmD 444, 

Eng.—Dublin, etce., R. Co. v. Slat- 
tery, 3 App. Cas. 1155; Knapp v. 
Salsbury, 2 Campb. 500, 170 Reprint 
1231; Goldthorpe v. Hardman, 13 M. 
& W. 877, 153 Reprint 156. 

[a] Rule applied: (1) In an aztion 
for negligence in causing or allow- 
ing slippery substance to be placed 
on the floor of a store, from which 
plaintiff was injured in slipping and 
falling. F. W. Woolworth Co. v. 
Wood, 32 Ga. A. 575, 124 SE 110. 
(2) In an action for the death by 
negligence of defendant, its agents, 
servants, and employees while con- 
ducting and managing a passenger 
elevator. Davis v. Ohio Valley Bank- 
ing, ete., Co., 127. Ky., 800,. 106 SW. 
843, 32 KyL 627, 15 LRANS 402. 

[b] In Massachusetts (1) the mi- 
nority rule requiring plaintiff to 
negative contributory negligence was 
formerly followed (King v. Nor- 
cross, 196 Mass. 373, 82 NE 17; Ray- 
mond v. Lowell, 6 Cush. 524, 58 AmD 
57), (2) except where the acts of 
negligence alleged constitute a nui- 
sance, and plaintiff’s conduct had no 
probable connection with the injury 
(King v. Norcross, supra). (3) But 
under the express provisions of St. 
(1914) ec 5538, contributory negligence 
constitutes a matter of defense to be 
alleged and proved by defendant. See 


Bullard v. Boston El. R. Co., 226 
erage 262, 115 NE 294; and infra 
27. See infra § 680. ° 


28. Falls Tp. v. Stewart, 3 Kan. A. 
403, 42 P 926 (defect in highway); 
Garland v. Hewes, 101 Me. 549, 64 A 
914 [dist Hussey v. King, 83 Me. 568, 
22 A 476, decided prior to statute]; 
Cooper v. Richland County, 76 S. CG. 
202, 56 SE 958, 121 AmSR 946, 10 
LRANS 799; Walker v. Chester Coun- 
ty, 40 S. C. 842, 18 SE 936. 

29. Acts (1899) p 58 ¢ 41; Burns 
St. Annot. (1914) § 362. 

[a] Validity of statute—(1) A 
statute providing that, in actions for 
damages on account of negligence 
for causing personal injuries or the 
death of any person, it shall not be 
necessary for plaintiff to allege or 
prove the want of contributory neg- 
ligence on his part, or the part of 
the party for whose injury or death 
the action is brought, and that the 
contributory negligence on the part 
of plaintiff or such other person shall 
be a matter of defense, is not. uncon- 
stitutional. Southern Indiana R.. Co. 
Vu Rey tonyul b7- Ina: 690%. Gh. Nit aoo" 
(2) It is not violative of a consti- 
tutional PEO YIEIONS prohibiting the 
passage of local or special laws regu- 
lating the practice in courts of jus- 
tice. Indianapolis St. R. Co. v. Rob- 
inson, 157 Ind, 232, 61 NE 197. 

30. Hill v. Chicago, ete, R. Co., 
188 Ind: 130, 122 NE 321; Michigan 
City v. Werner, 186 Ind. 149, 114 NE 
636; Indiana Union Tract. Co. v. Rey- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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facts stated disclose or suggest the inference of: 
contributory negligence ;*1 and under such statute, 
freedom from contributory negligence need not be 
averred, although damage to personal property is 
alleged, where recovery is sought not for such dam- 
ages, but solely for personal injury.*? 
ever, the action is for damages to property, the 
statute does not apply, and the complaint must still 


negative contributory negligence.*® 


statute contributory negligence was required to be 
negatived in the complaint in all actions for negli- 
gence, whether for damages to property or for per- 


sonal injuries or death,°** unless the 


nolds, 176 Ind. 236, 95 NE 584; Evans- 
ville, etc., R. Co. v. Berndt, 172 Ind. 
697, 88 NE 612; Inland Steel Co. v. 
Yedinak, 172 Ind. 4238, 87 NE 229, 139 
AmSR 889 [transf 42 Ind. A. 629, 86 
NE 503]; Southern Indiana R. Co. v. 
Peyton, 157 Ind. 690, 61 NE 722; 
Mattes v. Brugner, (Ind. A.) 159 NE 
156; Phillips v. Jackson, 83 Ind. A. 
135, 147 NE 818; Indianapolis, etc., 
Tract. Co. v. Senour, 71 Ind. A. 10, 
122. NE.-772; Chicago, etc., R. Co. v. 
Barnes, 68 Ind. A. 354, 119 NE 26; 
Pittsburgh, etc., R. Co. v. Friend, 70 
Ind. A. 366, 118 NE 598; Smith v. 
Cleveland, etc., R. Co., 67 Ind. A. 397, 
117 NE 534 [superseding former opin- 
ion on rehearing (A.) 115 NE 603]; 
Chicago, etc., R. Co. v. Biddinger, 
61 Ind. A, 419, 109 NE 953; Bartholo- 
mew v. Grimes, 51 Ind. A. 614, 100 
NE 12; Cole v. Searfoss, 49 Ind. A. 
334, 97 NE 345; Baltimore, etc., R. 
Co. v. Abegglen, 41 Ind. A. 603, 84 
NE 566; Kckomo R., etc., Co. v. Stu- 
debaker, 41 Ind. A. 11, 83 NE 260; 
Union Tract. Co. v. Sullivan, 38 Ind. 
A. 513, 76 NE 116; Southern Indiana 
R. Co. v. Corps, 387 Ind. A. 586, 76 NE 
902; Pittsburgh, etc., R. Co. v. Brown- 
ing, 34 Ind. A. 90, 71 NE 227; Cleve- 
land, etc., R. Co. v. Goddard, 33 Ind. 
A. 321, 71 NE 514; Nichols v. Balti- 
more, etc., R. Co., 33 Ind. A. 229, 70 
NE 183, 71 NE 170; Chicago, etc., R. 
Co. v. Stephenson, 33 Ind. A. 95, 69 
NE 270; Baltimore, 
Ryan, 31 Ind.’ A. ..597, 
- Parkhurst v. Swift, 31 Ind. A. 521, 
68 NE 620; Frank Bird Transfer Co. 
v. Krug, 30 Ind. A. 602, 65 NE 309; 
Evansville v. Christy, 29 Ind. A. 44, 
63 NE 867. 

[a] Such statute applies to all ac- 
tions for damages for personal in- 
juries or death on account of negli- 
gence brought after its passage, al- 
though the cause of action accrued 
prior thereto. Southern Indiana R. 
Co. v. Peyton, 157 Ind. 690, 61 NE 
122. 

[b] In an action by an adminis- 
trator for the death of his intestate, 
the absence of contributory negli- 
gence on the part of. the administra- 
tor need not be alleged. Pittsburgh, 
ete.,.. RR, <Co.. v., Burton,,,139 -Ind..:357, 
37 NE 150, 38 NE 594; Indiana Mfg. 
Co. v. Millican, 87 Ind. 87. 

81. See infra § 680. 

32. Fame Laundry Co. v. Henry, 
195 Ind. 453, 144 NE 545; Fame Laun- 
dry Co. v. Henry, (Ind.) 142 NE 379; 
Indiana Union Tract. Co. v. Reynolds, 
176 Ind. 263, 95 NE 584. 

[a] Wlustration.—Where a com- 
plaint, after alleging the facts and 
circumstances of defendant’s alleged 
negligence in operating a street car 
by which plaintiff was _ injured, 
charges that on account of such neg- 
ligence plaintiff was injured, in that 
he was thrown from his wagon onto 
the street, receiving permanent in- 
juries to his shoulder, spinal col- 
umn, and back, that his wagon was 
damaged in the sum of twenty dol- 
lars, that he suffered great mental 
and physical pain on account of such 
injuries, and had been damaged in the 
sum of five thousand dollars, for 
which he demanded judgment, the 
reference to injury to his wagon 
should be treated as surplusage, and 
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osely.36 


Where, how- 


Prior to such 


absence of such 


the complaint construed to state a 
cause of action for personal injuries 
only, and it is therefore not objection- 
able for failure to negative contribu- 
tory negligence, under Burns St. An- 
not. (1908) § 362, making it unneces- 
sary for plaintiff in a suit for negli- 
gent personal injuries to plead lack 
of contributory negligence. Indiana 


Union Tract. Co. v. Reynolds, 176 
Ind. 263, 95 NE 584. 
33. Engle v. Cleveland, ete, R. 


Co., 197 Ind. 2638, 149 NE 643; Cleve- 
land, ete., R. Co. v. Tauer, 176 Ind. 
621, 96 NE 758, 39 LRANS 20; Cleve- 
land, etc., R. Co. v. Wisehart, 161 Ind. 
208, 67 NE 993; Stevens v. Lafayette, 
etc., Gravel Road Co., 99 Ind. 392; 
Eberhart v. Reister, 96 Ind. 478; Wa- 
bash, etc., R. Co. v. Johnson, 96 Ind. 
44; Wabash, etc., R. Co. v. Johnson, 
96 Ind. 40; Louisville, ete., R. Co. v. 
Lockridge, 93 Ind. 191; Cincinnati, 
ete., R. Co. v. Peters, 80 Ind. 168; 
Pennsylvania Co. v. Gallentine, 77 
Ind. 322; Williams v. Moray, 74 Ind, 
25, 39 AmR 176; Jeffersonville, etc., 
R. Co. v. Lyon, 72 Ind. 107; Sullivan 
v. Toledo, ete. R. Co., 58 Ind. 26; 
Jeffersonville, etc., R. Go. v. Lyon, 
55 Ind. 477; Louisville, ete, R. Co. 
v. Boland, 53 Ind. 398; Cincinnati, 
etc., R. Co. v. Haton, 53 Ind. 307; 
Jeffersonville, etc., R. Co. v. Bowen, 
49 Ind. 154; Toledo, ete, R. Co. v. 
Harris, 49 Ind, 119; Jackson v. In- 
dianapolis, etc., R. Co., 47 Ind. 454; 
Hathaway v. Toledo, ete, R. Co., 46 
Ind. 25; Maxfield v. Cincinnati, etc., 
R. Co., 41 Ind. 269; Jeffersonville, 
etc., R. Co. v. Bowen, 40 Ind. 545; 
Jeffersonville, etc, R. Co. v. Under- 
hill, 40 Ind. 229; Indianapolis, etc., 
R.' Co. v. Robinson, 35 Ind. 380; To- 
ledo; ete., “RR. Co; ave Bevin: 26. (Tnd, 
443; Jeffersonville R. Co. v. Hen- 
dricks, 26 Ind. 228; Indianapolis, etc., 
R. Co. v. Keely, 23 Ind. 133; Evans- 
Ville, etc, Ria cCO. Vy Phlatcy -& ts 1nd. 
102; Mt. Vernon v. Dusouchett, 2 Ind. 
586, 54 AmD 467; Steele v. Blooming- 
ton, 83 Ind. A. 73, 147 NE 718; Chi- 
cago, ete., R. Co. v. Van Stone, 68 
Ind. Ax AT, Vv L19 NE 8745 Rhea. vy. 
Sawyer, 54 Ind. A. 512, 102 NE 52; 
Delaware, etc., Tel. Co, v. Fleming, 
538 Ind. A. 555, 102 NE 168; Cincin- 
nati, etc., R. Co. v. Baltimore, etce., 
R. Co., 50 Ind. A. 283, 98 NE 3804; 
Cleveland, etc., R. Co, v. Stevens, 49 

nd. A. 647, 96 NE 493; Potter v. 

t..Wayne, etc., Tract. Co., 43 Ind. A. 
427, 87 NE 694; Cincinnati, etc., Elec- 
tric St. .R.  Co,. v.. Klump,. 87 Ind. 
A. 660, 77 NE 869; Indiana Nitroglyc- 
erin, etc., Co. v. Lippincott Glass Co., 
(Ind. A.) 72 NE 183; Peirce vy. Oli- 
ver, 18 Ind. A. 87, 47 NE 485; Lake 
Erie, etc., R. Co. v. Hancock, 15 Ind. 
A: 104, 48 NE 659; Wahl v. Shoulders, 
14 Ind..A. 665, 48 NE 458; Keeley 
Brewing Co. v. Parnin, 13 Ind. A. 588, 
41 NE 471; Richmond Gas Co. v. 
Baker,, (Ind. A.) 89 NE 552; Terre 
Haute St. R. Co. v. Tappenbeck, 9 Ind. 
A. 422, 86 NE 915; Cincinnati, etc., 
R. Co. v. Stanley, 4 Ind. A. 364, 30 
NE 1103; Cincinnati, etc. R. Co. v. 
Stanley, (Ind. A.) 27 NE 316. 

[a] Injury in another state.— 
Where a complaint for negligent in- 
jury, occurring in another state, to 
personal property is filed in the 
courts of Indiana, it must negative 
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negligence clearly appeared from the facts alleged 
in the complaint,**> or unless the complaint alleged 
that the injury was committed willfully and pur- 


[§ 679] bb. Minority Rule. In some jurisdictions 
plaintiff, in an action founded on negligence, must 
allege freedom from contributory negligence on 
his part, in connection with the injury complained 
of,37 and in some of these jurisdictions this rule 
exists by virtue of a statutory provision.*® 
jurisdictions a failure to plead freedom from con- 
tributory negligence in the complaint, when re- 
quired, is ground for a demurrer,®® or for a motion 


In such 


contributory negligence of plaintiff, 
although such negation is not neces- 
sary at common law, and although it 
will be presumed that the common 
law is in force in the other state. 
Cincinnati, etc., Hlectric St. R. Co. v. 
Klump, 37 Ind. A. 660, 77 NE 869. 

[b] Diversion of water—In a 
complaint for the diversion of a 
watercourse, plaintiff must aver that 
the damage complained of was not 
caused or contributed to by his own 
fault or negligence. Cleveland, etc., 
R. Co. v. Stevens, 49 Ind. A. 647, 96 
NE 493. 

. 34 Gartin v. Meredith, 153 Ind. 
16, 53 NE 936; Sale v. Aurora, etce., 
Turnp. Co., 147 Ind. 324, 46 NE 669; 
Kauffman v. Cleveland, etc., R. Co., 
144 Ind. 456, 48 NE 446; Pittsburgh, 
ete, kk. *Co,-:v;. Burton, 1395 Ind-357, 
387 NB 150, 38 NE 594; Ohio, etc., R. 
Co. v. Walker, 113 Ind. 196, 15 NE 
234, 3 AmSR 638; Ft. Wayne v. 
Coombs, 107 Ind. 75, 7 NE 743, 57 
AmR 82; Indiana, ete, R. Co. v. 
Greene, 106 Ind. 279, 6 NE 603, 55 
AmR 736; Sullivan v. Toledo, etce.,-. 
R. Co., 58 Ind. 26; Cincinnati, etc., 
R. Co, v. Eaton, 53 Ind. 307; Higgins 
v. Jeffersonville, etc., R. Co., 52 Ind. 
110; Hildebrand v.: Toledo, ete, R. 
Co., 47 Ind. 399; Pittsburgh, etc., R. 
Co. yv. Vining, 27 Ind. 513, 92. AmD 
269; Pennsylvania Co. v. Davis, 4 Ind. 
A. 61,-29 NE. 425. 

35. Ggrtin v. Meredith, 153 Ind. 
16, 53 NE 936; Sale v. Aurora, etc., 


sent Co., 147 Ind. 324, 46 NE 

36. Gartin v. Meredith, 153 Ind. 
16, 53 NE 936; Cincinnati, etc, R. 
Co. -v. Eaton, 53 Ind. ) 3073. Terre 
Haute, etc, R. Co. v. Graham, 46 
Ind. 239. 


Necessity of negativing contribu- 
tory negligence as against willful or 
wanton injury generally see infra § 


681. ; 
37. McSpadden. v. Axmear, 191 
Iowa 547, 181 NW 4;, Jamison v. 


Myrtle Lodge No. 355 A. F. & A. M., 
158 Iowa 264, 139 NW 547; Cahill 
v. Illinois Cent. R. Co., 137 Iowa 577, 
115 NW 216; Brown v. Illinois Cent. 
R. Co., 123 Iowa 239, 98 NW 625; 
Decatur v. Simpson, 115 Iowa 348, 
88 NW 839; Rabe v. Sommerbeck, 94 
Iowa 656, 63 NW 458; Gregory v. 
Woodworth, 98 Iowa 246, 61 NW 962; 
State v. Baltimore, etc., R. Go., 77 
Md. 489, 26 A 865; McKormick v. 
West Bay City, 110 Mich. 265, 68 NW 
148; Denman v. Johnston, 85 Mich. 
387, 48 NW 565; Thompson v. Flint, 
ete, R. ‘Co.,* 5%—-Mich. | 300, 23) Nw 
820; Di Marcho v. Builders’ Iron 
Noundry, o18" Reid, 514 27. Anes. 28 
A 661; Parker v. Providence, etc., 
Steamboat, Co.,) 17 -Re de 376) 224 
284, 23 A 102, 383 AmSR 869, 14 LRA 


414. 
38. See statutory provisions. 
{a] In Maryland, under Code art 


75. § 283 form 36, it is necessary to 
allege, in an action for an injury 
from negligence, that there was no 
contributory negligence on the part 
of plaintiff. State v. Baltimore, etc., 
R. Co., 77 Md. 489, 26 A 865. 

39. Cahill v. Illinois Cent. R. Co., 
137 Iowa 577, 115 NW 216; Torongo 
v. Salliotte, 99 Mich. 41, 57 NW 1042. 
And see cases supra note 37. 
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to make more specific and certain;*° or the defect 
make be taken advantage of by motion in arrest 
of judgment;*! or such allegation may be added by 
way of amendment,*? even after the statutory pe- 
riod limiting the time of action has run,** since 
such amendment does not set up a new cause of 
action, but relates to the same transaction as that 
designated in the original petition.** / 

In Illinois, although there have been some deci- 
the rule is now well settled 
that, before plaintiff can recover damages for an in- 
jury caused by defendant’s negligence, he must 
aver that he was himself in the exercise of due care, 
or was not guilty of contributory negligence,*® ex- 
cept where the complaint is based upon allegations 
But it has been held in 
this connection that any defect in failing to plead 
want of contributory negligence is cured by ver- 
dict,*® unless the jury were misled by an instruc- 
tion as to the necessity for such allegation.*? 


sions to the contrary,*® 


of statutory negligence.*? 


40. Pennsylvania Co. v. Horton, 
132 Ind. 189, 31 NE 45; Hammond v. 
Schweitzer, 112 Ind. 246, 13 NE 869. 

41. Eberhart v. Reister, 96 Ind. 
478; Cincinnati, ete., R. Co. v. Stan- 
ley, (Ind. A.) 27 NE 316; 
Illinois Cent. R. Co., 123 Iowa 
98 NW 625; Decatur v. Simpson, 115 
Iowa 348, 88 NW 839. 

42. Jamison v. Myrtle Lodge No. 
355 A. F. & A. M., 158 Iowa 264, 139 
NW 547; Cahill v. Illinois Cent. R. 
Co., 137 Iowa 577, 115 NW 216; Mil- 
liken v. St. Clair, 136 Mich. 250, 99 
NW 7. 

43... Cahill v. Illinois Cent. R. Co., 
137 Iowa 577, 115 NW 216. 

44. Cahill v. Illinois Central R. 
Co., supra. 

45. Consolidated Coal Co, v. Wom- 
bacher, 134 Ill. 57, 24 NE 627; Chi- 
cago, etc., R. Co. v. Cass, 73 Ill. 394; 
Cox v. Brackett, 41 Ill. 222; MIlli- 
nois Cent. R. Co. v. Simmons, 38 Il. 
242; Chicago, etc., R. Co. v. Hines, 


Celi warm aid aati e plow LO bate 3 
NE 1021, 22 AmSR 515]. . 
46. Walters y. Ottawa, 240 Ill. 


259, 88 NE 651; Jorgenson v. John» 
son Chair Co., 169 Ill. 429, 48 NE 
822 [aff 67 Ill. A. 80]; Gerke v. Fan- 
cher, 158 Ill. 375, 41. NE 982 [aff 
57 Ill. A. 651]; Illinois Cent. R. Co. 
v. Nowicki, 148 Tll. 29, 35 NE 358; 
Calumet Iron, etc., Co. v. Martin, 115 
Ill. 358, 3 NE 456; Indianapolis, etce., 
R. Co. v. Evans, 88 Ill. 68; Burns v. 
, Chicago; etc, R. Co; 228° Ill. A. 4389: 
Sher v. Robinson, 220 Ill. A. 365 [aff 
298 Ill. 181, 181 NE 638]; Manzello 
Vv. Chicagro, City. R. ‘Co;, 207. Tl. A. 15; 
Fortune Bros. Brewing Co. v. Chicago 


City R. Co., 199 Ill. A. 476; Devine 
Vv. (Chicago’,City. R.. Co., 188 Til. -A. 
DoS sCadas Vv. Wair, 187) TAS, 111° 


Gilman v. Chicago R. Co., 185 Ill. A. 
396; Rousch v. Oblong Gas Co., 179 
Til. A. 600; Riordan v. Chicago City 
R. Co., 178 Ill. A. 323; Junction Min. 
Co. v. Ench, 111 Ill. A. 346; Burke v. 
Chicago, etc.,. R..Co., 108 T1],.A. 565: 
Jones v. Illinois Cent. R. Co., 106 Ill. 
A. 597; Chicago, etc., R. Co. v. Ese- 
lin, 86 Ill. A. 94, 

47. Davidson vy. Peoria, etc. R. 
Co., 203 Il. A. 498; Junction Min. Co, 
We non, wi "Th. Ay 346, 

48. Baltimore, etc., R. Co. v. Then, 
159 Ill. 5385, 42 NE 971; Gerke v. 
Fancher, 158 Ill. 375, 412 NE 982: 
Chicago, "etc., R. Co. v. Clough; 134 
Til. 586, 25 NE 664, 29 NE 184; Illi- 
nois Cent. R. Co. v. Simmons, 88 IIl. 
242; Chicago, etc., R. Co. v. Hazzard, 
26 Ill. 373; Sher v. Robinson, 220 111. 
A. 365 [aff 298 Ill. 181, 181 NE 638]; 
Madl v. Chicago City R. Co., 167 Ill. 
A. 487. See Franklin Printing, etc., 
Co. v. Behrens, 80 Ill. A. 318, 316 
[aff 181 Ill. 340, 54 NE 896] (where, 
in an action for injuries received 
while attempting exit from an eleva- 


NEGLIGENCE 


tor, the court said: ‘‘We do not think 
the declaration was materially defec- 
tive in omitting to aver that the ap- 
pellee was exercising ordinary care 
at the exact instant of receiving the 
injuries complained of’’). { 

[a] Rule applied.—A declaration 
in an action for negligence, which 
fails to allege expressly that plain- 
tiff was in the exercise of due care, 
although it alleges that fact argu- 
mentatively, may be held _ sufficient 
on motion in arrest of judgment or 
On error, since the defect is cured 
by verdict. Gerke v. Fancher, 158 
Ill. 375, 41 NE 982. 

49. Peters v. Howard, 206 Ill. A. 
610. 

[a] Tustration.—A failure to al. 
lege freedom from contributory neg- 
ligence is not cured by verdict where 
an instruction directing a verdict 
and referring to the complaint in- 
forms the jury that it is not neces- 
sary for plaintiff to prove that he 
was in the exercise of ordinary care. 
Peters v. Howard, 206 Ill. A. 610. 

50. Hartman v. Lowenstein, 90 
Misc, 686, 154 NYS 205. 

51. Lee v. Troy Citizens’ Gas- 
light:.Co.,. 98: N:¥. Ls idlein “v. Bure 
leson, 188 App. Div. 405, 122 NYS 
752; Melhado v. Poughkeepsie Transp. 
Co,, “2a Mun AN AY) PooeeOLrauhart. v7, 
Ogdensburg, 23 Hun 75 [rev on other 
grounds 91 N. Y. 67, 43 AmR 655]; 
Hackford v. New York Cent. R. Co., 
6 Lans. 381, 138 AbbPrNS 18, 43 How 
Pr 247 [aff 53 N. Y. 654 mem]; Mele 
v. Delaware, etc., Canal Co., 59 N. Y. 
Super. 367, 14 NYS 630; Hartman v. 
Lowenstein, 90 Mise. 686, 154 NYS 
205; Mangan v. Hudson River Tel. 
Co., 50 Misc. 388, 100 NYS 539; Wolfe 
v. Richmond County, 11 AbbPr (N. 
Y.) 270, 19 HowPr 370. 

[a] In an action for damages for 
death, under Code Civ. Proc. § 841 b, 
defendant must allege contributory 
negligence of the person killed. La 
Goy v. Director Gen. of Railroads, 
191 App. Div. 680, 181 NYS 842 [rev 
on other grounds 131 N. Y. 191, 1381 


NE 886]. See Death § 182. 
52. Lee v. Troy Citizens’ Gas 
Lilent” Co. 98" Ne Wa. 215 icles vy. 


Burleson, 138 App. Div. 405, 122 NYS 
752; Urquhart v. Ogdensburg, 23 Hun 
75 [rev on other grounds 91 N. Y. 67, 
438 AmR 655]. 

53-55. Complaint disclosing con- 
ate negligence as bad see supra 

56. Ala.—Birmingham v. Shirley, 
209 Ala. 305, 96 S 214. 

Cal.—Robinson v. Western Pac. R. 
Co., 48 Cal. 409. 

Ga.—Evans v. Atlanta, 139 Ga. 443, 
77' SE 378; Charleston, ete., R. Co. v. 
Boyd, 5 Ga. A. 137, 62 SH 714. 

Ind.—Michigan City v. Werner, 186 
Ind. 149, 114 NE 636; Evansville, etc., 
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In New York the rule is stated that the complaint 
for negligence must allege either that plaintiff was 
free from contributory negligence or its equivalent 
that defendant’s negligence was the cause of the 
injury ;5° and hence it need not specifically allege 
the absence of contributory negligence, where it 
alleges that defendant’s negligence was the cause 
of the injury,®! as an allegation of absence of con- 
tributory negligence is substantially involved in 
an averment that the injury complained of was oc- 
casioned by defendant’s negligence.*? 3 

[§ 680] (b) Where Complaint Discloses Contribu- 
tory Negligence.®*5*> The complaint must allege the 
absence of contributory negligence, where in stating 
a cause of action it alleges facts which clearly war- 
rant®® or raise®? an inference of contributory neg- 
ligence, as where the complaint discloses that an 
act of plaintiff was the proximate cause of, or proxi- 
mately contributed to, the injury.°® 
plaintiff must plead such other facts as will rebut 


In such a case 


R. Co. vy. Berndt, 172 Ind. 697, 88 NE 


612; Indianapolis, ete., Tract. Co. v. 
Senour, 71 Ind. A. 10, 122 NE 772; 
Chicago, etc., R. Co. v. Barnes, 68 
Ind. A.. 354, 119 NE 26. 


Ky.—Louisville v. Michels, 114 Ky. 
551, 71 SW 515, (24 KyL 13753-Dur- 


ham v. Louisville, etcS- R. Co.,) 29 
SW 737, 16 KyL 757, 
Mont.—Michalsky v. Centennial 


Brewing Co., 48 Mont. 1, 134 P 307; 
Badovinac v. Northern Pac. R. Co., 39 
Mont. 454, 104 P 543; Ball v. Gussen- 
hoven, 29 Mont. 321, 74 P 871. 

Nev.—Konig v. Nevada-California- 
Oregon R.. Co., 36 Nev. 181, 135 P 
141, 

Oh.—Oakwood St. R. Co. v. Marker, 
87 Oh. St. 99, 100 NE 123; Street R. 
Co. v. Nolthenius, 40 Oh. St. 376. 

Tex.—San Antonio, ete, R. Co. v. 
Bennett, 76 Tex. 151, 13 SW 9329; 
Texas, etc., R. Co. v. Murphy, 46 Tex. 
356, 26 AmR 272; Missouri, ete., R. 
Co: Vv... King, (Civ. A>)" 123—S'W oon; 
Kansas City, ete, R. Co. v. Young, 
60. Tex. Civ, °A; *610;--111'" Sw -764; 
Louisiana, etec., Lumber Co. v. Brown, 
50 Tex.’ Civ. A. 482, 109° Sw-_960; 
Galveston, ete., R. Co. v. Bohan, (Civ. 
A.) 47 SW 1050. ' 

“Tf the plaintiff in the averments 
of his petition necessary to state his 
cause of action, by reason of his 
relation to the defendant as agent, 
employee or otherwise, suggests the 
implication of negligence on his part, 
that implication must be negatived 
by an-allegation that he was without 
fault.” Street R. Co. v. Nolthenius, 
40 Oh. St. 376, 380. 

{a] Prima facie case.—‘“It is only 
when the averments of the petition 
show a prima facie case of negli- 
gence on the part of the injured party 
that it becomes necessary that the 
plaintiff should negative by aver- 
ment and proof the existence of such 
negligence.” San Antonio, ete, R. 
Co. vy. Bennett, 76 Tex. 151, 1555713 
SW 319. 

57. Baltimore, etc., R. Co. v. Abeg- 
glen, 41 Ind. A. 603, 84 NE 566; In- 
dianapolis Tract., etc., Co. v. Pres- 
sell, (Ind. A.) 77 NE 357; Cummings 
v. Helena, etce., Smelting, etc., Co., 26 
Mont. 434, 68 P 853; Chicago, etc., R. 
one v. Putnam, 45 Nebr. 440, 63 NW 

58. Conway v. Monidah Trust, 47 
Mont, 269, 132 P 26, LRA1915— 500; 
Sprague v. Northern Pac. R. Co., 40 
Mont. 481, 107 P 412; Badovinaec v. 
Northern Pac. R. Co., 39 Mont. 454, 
104 P 548; Schroder v. Montana Iron 
Works, 38 Mont. 474, 100 P 619; Mon- 
tague v. Hanson, 38 Mont. 376, 99 P 
1063; Orient Ins. Co. v. Northern Pac. 
R. Co., 31 Mont. 502, 78 P 1036; Ball 
v. Gussenhoven, 29 Mont. 321, 74 P 
871; Cummings y. Helena, etc., Smelt- 
ing, etc., Co., 26 Mont. 434, 68 P 852; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- §§ 680-682] 


such inference and show that he was blameless in 


the matter.®® 


[§ 681] (c) As against Willful or Wanton Neg- 
As an exception to the rule requiring 
plaintiff to negative contributory negligence as it 
exists in some jurisdictions® or in certain cases,*4 
an allegation of freedom from contributory negli- 
gence is not necessary where the basis of the ac- 
tion, as alleged, is willful or wanton negligence 
on the part of defendant,®? provided the willfulness 
or wantonness is sufficiently alleged,** for the rea- 
son that in such a case contributory negligence is no 
In an action of trespass founded, not 
on negligence, but on some positive affirmative act, 
the negation of fault or negligence on the part of 


ligence. 


defense.** 


plaintiff is not necessary.® 


[§ 682] (d) Allegation of Want of Knowledge 


Kennon v. Gilmer, 4 Mont. 433, 2 P 


21. 

[a] Rule explained.—(1) ‘‘This 
rule has reference only to acts of 
which negligence must be predicated 
in the absence of a countervailing ex- 
planation.” Conway v. Monidah 
Trust, 47 Mont. 269, 276, 132 P 26, 
LRAI915E 500. (2) It does not ap- 
ply where the injury was sustained 
while plaintiff was going into a 
place, where he had a right to go, by 
some hidden or unknown cause of 
the existence of which it was the 
duty of defendant, who had control 
of the place, to give him warning. 
Montague v. Hanson, 38 Mont. 376, 
99 P 1063. 

59. altimore, etc., R. Co. v. Abeg- 
glen, 41 Ind. A. 603, 84 NE 566; 
Missouri, etc., R. Co. v. King, (Tex. 
Civ. A.) 123 SW 151. And see cases 
Supra notes 56-58. 

Sufficiency of allegations negativ- 
ing contributory negligence generally 
see infra § 683. 

60. See supra § 679. 

61. See supra § 680. . 

62. Ill.—Illinois Cent. R. Co. v. 
King, 179 Ill. 91, 53 NE 552, 70 Am 
SR 93; Lund v. Osborne, 183 Ill. A. 
63; McCarren v. Radzinski, 182 Ill. 
A. 29; Ehrlich v. Chicago Great West- 
ern £Co.; 160 Tl. A. 379; °-Chicago 
Union Tract. Co. v. McGinnis, 112 Ill. 
Meelis Baltimore, ete; RCo; "Vv. 
Keck, 84 Ill. A. 159 [aff 185 Ill. 400, 
567 NE 197]. - 

Ind.—Gartin v. Meredith, 153 Ind. 
16, 53 NE 936; Cleveland, etc. R. 
Co. v. Miller, 149 Ind. 490, 49 NE 
445; Belt R., etce., Co. v. Mann, 107 
Ind. 89, 7 NE 893; Louisville, etc., 
Hawoon Ve bryan, LO Ind. 51°72 NK 
807; Ivens v. Cincinnati, etc., R. Co., 
103 Ind. 27, 2 NE 134; Indiana, etc., 


R. Co. v. Burdge. 94 Ind. 46; In- 
dianapolis, etc., R. Co. v. Petty, 30 
Ind. 261; Lafayette, ‘etc., R.. Co... v. 


Adams, 26 Ind. 76; Vandalia R. Co. v. 
Clem, 49 Ind. A. 94, 96 NE 789; Chi- 
cago, etc., R. Co. v. Nash, 1 Ind. A. 
298, 27 NE 564. 

Towa.—Continental Ins. Co.  v. 
Clark, 126 Iowa 274, 100 NW 524. 

Mont.—Melzner v. Northern Pac. 
R. Co., 46 Mont. 162, 127.P 146. 

N. Y.—Aguglia v. Bausch, etc., Op- 
tical Co., 172 NYS 666. 

63. Louisville, etc., R. Co. v. Ader, 
110 Ind. 376, 11 NE 437. And see 
cases supra note 62. 

[a] Requisites cf allegation.—(1) 
To render good a complaint which 
does not negative contributory neg- 
ligence, it must allege that defend- 
ant purposely and intentionally com- 
mitted the injurious acts with the 
design to injure, or that they were 
done under such _ circumstances as 
naturally and probably to inflict in- 
jury; and it is not sufficient to aver 
that the acts were committed “care- 
lessly, negligently, wantonly and wil- 
fully.” Louisville, etc. R. Co. v. 
Ader, 110 Ind. 376, 11 NE 437. (2) 
“Allegation of willful or wanton in- 
jury generally see supra §§ 672, 673. 
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of Defect or Danger.® 
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Where knowledge, by the 


person injured, of the defect or danger by. reason 


of which he was injured, is involved as an element 
in the case,®’ it is generally held that plaintiff need 
not aver want of such knowledge,®® although in 
some cases it is recognized that such an allegation 
is at least proper, if not essential,®® and it has 
been held that such an averment is necessary in 
an action for injury to an invitee on premises.”? 

A general allegation of plaintiff’s want of knowl- 
edge of the defect or danger is sufficient,7! without 
an averment that he had no means or opportunity 
of ascertaining or discovering the same,’ unless spe- 
cific facts disclosed by the complaint overcome such 
general averment.7? 


Ordinarily such an allegation 


negatives both actual and constructive knowledge ;** 


[b] Rule not applicable.—Where 
a complaint, in an action for per- 
sonal injuries, alleges that defend- 
ant “negligently” committed the act, 
plaintiff cannot ~invoke the rule that 
a complaint, in an action for an in- 
jury caused by a willful wrong, need 
not allege plaintiff's freedom from 
contributory negligence. Gartin v. 
Meredith, 153 Ind. 16, 53 NE 936. 

64. See supra §§ 538, 534. 

65. Steinmetz v. Kelly, 72 Ind. 
442, 37 AmR 170; Roll v. Indianapo- 
lis, 52 Ind. 547. 

In action for assault see Assault 
and Battery § 69. 

66. In action: 

Against municipality see Municipal 

Corporations § 2001. 

For injury: 
On highway see Highways § 475. 
To servant see Master and Serv- 
ant § 1178. 

Allegation of defendant’s knowl- 
edge see supra §§ 638-640. 

67. See supra § 506-510. 

68. U. S.—kKnaresborough v. Bel- 
cher Silver Min. Co., 14 FE. Cas. No. 
73874, 3 Sawy. 446 (Nevada). 

Ala.—Broslin v. Kansas City, etc., 
R. Co., 114 Ala. 398, 21 S 475; Mobile, 
etc., R. Co. v. George, 94 Ala. 199, 10 
S 145. 

Ind.—Indiana Natural 
Co. v. O’Brien, 160 Ind. 266, 65 NE 
918, 66 NE 742; Cumberland Tel., 
etc., Co. v. Hatter, 44 Ind. A. 625, 89 
NE 912. 

Ky.—Louisville, ete, R. Co. v. 
Freppon, 134 Ky. 650, 121 SW 454. 

Mo.—Adams v. Kansas, ete., Coal 
Co., 85 Mo. A. 486; Hall v. St. Jo- 
seph Water Co., 48 Mo. A. 356. 

Nebr.—Union Stockyards Co. v. 
Conoyer, 38 Nebr. 488, 56 NW 1081. 


Gas, etc., 


41 AmSR 738. 
S. C.—Bamberg v. Atlantic, etc., 
R: Co., 72'S: C.''389;" 51 SH 988. 
Tex.—Denison v. Sanford, 2 Tex. 


Civ. A. 661, 21 SW 784. 
[a] MTlustration.—A petition for 
damages for injuries received from 


the caving in of a ditch upon plain-, 
tiff is not defective because it does: 


not allege that plaintiff was igno- 
rant of the dangerous condition of 
the ditch. Hall v. St. Joseph Water 
Co., 48 Mo. A. 356. 

69. See cases infra notes 71-80. 

70. Scholl v. Margulis, 215 Ky. 62, 
284 SW 421; Dickerson v. Bornstein, 
144 Ky. 19, 137 SW 773. But see 
Cumberland Tel., etc., Co. v. Hatter, 
44 Ind. A. 625, 89 NE 912 (holding 
that a complaint against the occu- 
pant of a building used as a tele- 
phone exchange for maintaining an 
unlighted arid defective stairway, by 
which plaintiff was invited to enter 
the exchange and injured, is not 
demurrable for failure to negative 
plaintiff's knowledge of the danger). 

[a] TIllustration.—A petition for 
injury to an invitee in a building un- 
der construction while attempting to 
climb a ladder to seek employment, 
caused by a defective condition, is 
insufficient where it fails to show 


but it has been held that, although such an allega- 


that he was ignorant of the danger. 


Dickerson v. Bornstein, 144 Ky. 19, 
137 SW 773. 
71. Colo.—Denver, etc., R. Co. v. 


Smock, 23 Colo. 456, 48 P 681. 

Ill.— Whitley v. Wright Carriage 
Body Co., 186 Ill. A. 300. 

Ind.—Indianapolis Abattoir €o. v. 
Neidlinger, 174 Ind. 400, 92 NE 169; 
Pittsburgh, ete., R. Co. v. Hoffman, 
57 Ind. A. 431, 107 NE 815; Indian- 
apolis v. Mullally, 38 Ind. A. 125, 77 
NE 1132. 

Ky.—Louisville, etc., R. Co. v. Car- 
ter, 112 SW 904. 

Oh.—Toomey v. Avery Stamping 
Co.;, 20. Oh.* Cire’ Ct. 183; 11;-Oh. <Cir. 
Dec. 216: 

W. Va.—Williams v. Schehl, 84 W. 
Va. 499, 100 SE 280. 

[a] Mlustration.—Allegations, ‘in 
an action for injuries by falling 
through an elevator shaft, that it 
was dark at the point of opening, and 
plaintiff could not see it, and had no 
knowledge that it existed; or means 
of ascertaining the same, and de- 
fendant did not notify plaintiff of its 
existence, sufficiently negative con- 
tributory negligence. Bartholomew 
v. Grimes, 51 Ind. A. 614, 100 NE 12. 

72. Denver, etc., R. Co. v. Smock, 
23 Colo. 456, 48 P 681; Simeoli v. 
Derby Rubber Co., 81 Conn. 423, 71 A 
546; Baltimore, etc., R. Co. v. Rob- 
erts, 161 Ind. 1, 67 NE 530; Louis- 
ville, etc., R. Co. v. Carter, (Ky.) 112 
SW 904. But see Scholl v. Margulis, 
215 Ky. 62, 284 SW 421 (holding a 
petition for gross negligence bad on 
general demurrer as not alleging that 
plaintiff did not know, and could not 
have known by exercising ordinary 
care, of the dangerous condition). 

[a] As against general demurrer. 
—‘‘Appellant contends that ‘although 
it is set forth in the complaint that 
plaintiff had no knowledge of the 
alleged defects in the car, it is no- 
where alleged that he could not have 
obtained this knowledge by the use 
of ordinary care and diligence” A 
defect in a complaint which renders 
it liable to a demurrer, is one that 
appears upon the face of the com- 
plaint. If the plaintiff could have 
obtained this knowledge, it is not 
apparent upon the face of this com- 
plaint, and the demurrer, which is 
general, was properly overruled.” 
Denver, ete., R. Co. v. Smock, 23 Colo. 
456, 459, 48 P 681. 

73. Indianapolis Abattoir Co. v. 
Neidlinger, 174 Ind. 400, 92 NE 169; 
Pittsburgh, etc., R. Co. v. Hoffman, 
57 Ind. A. 431, 107 NE 315; Williams 
v. Schehl, 84 W. Va. 499, 100 SE 280. 
And see cases supra note 71. 

74. Denver, etc., R. Co. v. Smock, 
23 Colo. 456, 48 P 681; Indianapolis 
Abattoir Co. v. Neidlinger, 174 Ind. 
400, 92 NE 169;°Diamond Block Coal 
Co. v. Cuthbertson, 166 Ind. 290, 76 
NE 1060; Baltimore, ete, R. Co. v. 
Roberts, 161 Ind, 13, 67 NE 530; Con- 
solidated Stone Co. v. Summit, 152 
Ind. 297, 538 NE 235; Terre Haute, 
etc., Tract. Co. v. Young, 56 Ind. A. 
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tion is sufficient as alleging lack of actual knowl- 
edge,?® lack of implied knowledge can be alleged 
in the form of a legal conclusion only when the 
facts set forth show such a state of circumstances 
as relieves plaintiff of such an imputation.’® ’ 

A direct averment of want of such knowledge is 
not necessary, where plaintiff’s ignorance of the 
defect or danger appears from the facts alleged,’” 
as where he alleges that defendant wrongfully and 
negligently failed to warn him;’* nor is a direct 
averment of ignorance necessary where the com- 
plaint alleges that plaintiff exercised due care or 
was injured without fault on his part;’® and an 
averment that he exercised due care and caution, 
and was wholly ignorant of the danger, satisfies any 
necessity for his negativing the fact that he had 


the last clear chance.®°. 


[§ 683] (e) Sufficiency of Negativing Allegations 
Where freedom from contribu- 
tory negligence is required to be alleged in the com- 
plaint,*! the allegation thereof must be broad 
enough to cover the entire transaction ;*? and al- 
though, in the absence of demurrer, such allegation 


—aa. In General. 


25, 104 NE 780; Consolidated Stone 
Co. v. Williams, 26 Ind. A. 181, 57 NE 
558, 84 AmSR 278; Louisville, etc., 
R. Co, v. Stewart, 163 Ky..164, 173 
SW 757; Toomey v. Avery Stamping 


Co., 20° Oh. Cir.) Ct. 483, 2b Ohi Cin 
Dec. 216 : 

75. Taylor v.  Virginia-Carolina 
Chemical Co., 4 Ga. A. 705, 62 SE 
re. ‘Taylor v. Virginia-Carolina 
Chemical Co., supra; Cedartown Cot- 
ton, etc., Co. v. Miles, 2 Ga. A. 79, 
58 SE 289. 

77. Simeloi v. Derby Rubber Co., 


81 Conn. 423, 71 A 546. 

78. Trump yv. Tidewater Coal, etc., 
Co., 46 W. Va. 238, 32 SE 1035. 

79. Consolidated Coal Co. v. Wom- 
bacher, 134 Ill. 57, 24 NE 627; Chi- 
cago, etc., R. Co. v. Hines, 132 Ill. 
161, 23 NE 1021, 22 AmSR 515 [aff 
Shot Al, 271) \Ohio;, ete:,a:R:. Coy v. 
Levy, 134 Ind. 348, 32 NE 815, 34 


NE 20; Chicago, ete, R. Co. v. Mc- 
Daniel, 134 Ind. 166, 32 NE 728, 33 


NE 769; Wilson v. Trafalgar, etc., 
Gravel Road Co., 83 Ind. 326; Bloom- 
ington y. Rogers, 83 Ind. 261; Murphy 
vy. Indianapolis, 83 Ind. 76; Elwood 
v. Laughlin, 29 Ind. A. 667, 65 NE 
18; James v. Emmet Min. Co., 55 
Mich. 335, 21 NW 361; Patterson v. 
Jos. Schlitz Brewing Co., 16 S. D. 33, 
91 NW .336. ? 

{a]. Wustration. — A complaint, 
stating that the owner permitted a 
pbuilding to collapse, and in so doing 
instantly and without notice killed 
deceased, while he was rightfully and 
without negligence therein, alleges 
deceased's want of knowledge of its 
dangerous condition. Patterson v. 
Jos. Schlitz Brewing Co., 16 S. D. 33, 
91 NW _ 336. 

80. Evansville R. Co. v. Miller, 64 
Ind. A. 206, 111 NE 1031. : 


81. See supra §§ 679, 680. 
82. Ward v. Danzeizen, 111 Il. A. 
163; Richmond Gas Co. v. Baker, 


(Ind.) 39. NE 552. 


[a] Allegation held insufficient.— 
An allegation that plaintiff “has 
been,” in all things, free from neg- 


ligence, renders the complaint demur- 
rable, as it does not necessarily al- 
lege freedom from negligence at the 
particular time of the injury. Rich- 
mond Gas Co. v. Baker, (Ind.) 39 NE 
552. 

83. U. S. Brewing Co. v. Stolten- 
berg,i113 Tll.,Ay) 485 [aff 211 Ty 531, 
71 NE 1081]. 

84. Central of Georgia R. Co, 
Ruff, 127 Ga. 200, 56 SE 290. 

85. See supra §§ 679, 680. 
Brockett v. Fair Haven, etc., 


Vv. 


86. 


NEGLIGENCE 


[§§ 682-684 


may be made at the conclusion of several counts,®? 
where several grounds of negligence are alleged, 
freedom from fault as to each ground relied on 
must be pleaded.*4 

Express allegation not required. Even in cases 
or jurisdictions where contributory negligence must 
be negatived,*> it is not necessary expressly to allege 
want of contributory negligence where the facts and 
circumstances alleged exclude any fair inference of 
such negligence.®® 
negligence caused the injury has been held equiva- 
lent to saying that no want of due care on the part 
of the person injured helped to cause the injury;** 
but as to this there is authority to the contrary.’® 
An allegation that plaimtiff did what he ought to 
have done under the circumstances is sufficient as 


An allegation that defendant’s 


an allegation of due care on his part,®® especially 


complaint.®*° 
[§ 684] 


R. Co., 73 Conn. 428, 47 A 763; Gerke 
v. Fancher, 158 Ill. 875, 41 NE 982; 
Cleveland, etc., R. Co. v. Tauer, 176 
Ind. 621, 96 NE 758, 39 LRANS 20; 
Cleveland, etc., R. Co. v. Keely, 138 
Ind. 600, 37 NE 406; Ft. Wayne, etc., 
R. Co. v.- Gruff; 1322 Ind:13;, 31 NE 
460; Bedford, etc. R. Co. v. Rain- 
bolt, 99 Ind. 551; Indiana Mfg. Co. v. 
Millican, 87 Ind. 87; Duffy v. How- 
ard, 77 Ind. 182; Gormley v. Ohio, 
etc., R. Co., 72 Ind.,.31; Ohio, -ete., R. 
Co. v. Nickless, 71 Ind. 271; Sullivan 
Vv. Doledo,,, etc., Ro, Con to8s Ind: 26; 
Louisville, ete., R. Co. v. Boland, 53 
Ind. 398; Higgins v. Jeffersonville, 
etc., R. Co., 52 Ind. 110; Jackson v. 
Indianapolis, etce., R. Co., 47 Ind. 454; 
Maxfield v. Cincinnati, etc., R. Co., 41 
Ind. 269; Jeffersonville, ete., R. Co. 
v. Hendricks, 41 Ind. 48; Michigan 
Southern, etc., R. Co. vy. Lantz, 29 
Ind. 528; Evansville, ete., R. Co. v. 
Dexter, 24 Ind. 411; Potter v. Ft. 
Wayne, etc., Tract. Co., 43 Ind» A. 
427, 87 NE 694; Peirce v. Oliver, 18 
Ind. A. 87, 47 NE 485; Pittsburgh, 
etc., R. Co. v. Welch, 12 Ind. A. 438, 
40 NE 650; Pennsylvania Co. v. 
Davis, 4 Ind. A. 51,:29 NE 425; Cin- 
cinnati, ete., R. Co. v. Stanley, (Ind. 
A.) 27 NE 316. Present Indiana rule 
as to necessity of showing freedom 


from contributory negligence see 
supra § 678. 
[a] Tiustration.—A complaint al- 


leging that an explosion and all the 
injuries and damages to plaintiff and 
to a well were caused solely and en- 
tirely by the negligence of defend- 
ants in “shooting’’ the well shows, 
as a necessary inference, plaintiff’s 
freedom from contributory negli- 
gence, and is therefore sufficient in 
that respect. Indiana Nitroglycerin, 
etc., Co. v. Lippincott Glass Co., 
cane) 75 NE 649 [rev (A.) 72 NE 


[b] Sufficlency after verdict. — 
—While the declaration fails to state 
in terms that plaintiff was in the 
exercise of due care, yet if it states 
facts from which plaintiff's freedom 
from contributory negligence may 
be inferred, it must, on motion in 
arrest of judgment or on error, be 
held to be sufficient. Gerke v. Fan- 


cher, 158 Tll. 375, 41 NE 982. 

87. Greenberg v. Branciere, 100 
Conn. 696, 124 A 216;  Simeoli v. 
Derby Rubber Co., 81 Conn, 428, 71 


A 646; Brockett v. Fair Haven, etc., 
R. .Co.,, 78: Conn., 428,. 47. A. 763; Or- 
lando v. Heard, 29 Fla. 581, 11 S 182; 
May v. Princeton, 11 Metc. (Mass.) 
442; Benedict v. Union Agricultura] 
Soc,, 74 Vit. 91,52 A..110; Winifred 


where such fact is admitted by a demurrer to the 


bb. General and Special Allegations 
Freedom from contributory negligence is ordinarily 
sufficiently alleged by a general averment that plain- 
tiff was without fault or negligence,®! or that he 


be eegeh ges R: Cok, 71, Viti 48 ne4 Qe 
83. 


Cleveland, ' eta, Rus «Comuve 
Tauer, 176 Ind. 621, 96 NE 758, 39 
LRANS 20; Louisville, ete, R. Co. 


v. Schmidt, 106 Ind. 73, 5 NE 684; 
Wabash, ete., R. Co. v. Johnson, 96 
Ind. 44; Wahl v. Shoulders, 14 Inde 
A. 665, 43 NE 458. 

[a] Dlustration.—A general aver- 
ment that all the damages and de- 
gtruction of plaintiff's greenhouse 
and contents were the direct and 
proximate result of the carelessness 
and negligence of defendant, as al- 
leged, is not available as an aver- 
ment of freedom from contributory 
negligence. Cleveland, etc., R. Co. v. 


‘Tauer, 176 Ind. 621, 96 NE 758, 39 


LRANS 20. 

89. Burnett v. Atlantic Coast Line 
R.. Co., 132° N..C.<261,, 43. Sik 797. 

90. Burnett v. Atlantic Coast Line 
RB... Co.,, Supra. 

[a] Thus, where an allegation in 
a complaint that the person injured 
attempted to avoid the threatened 
danger, as it was his duty to do, is 
demurred to, such demurrer admits it 
was such person’s duty to make such 
attempt, so that it cannot be said 
he was guilty of contributory. negli- 
et an Poe agg 8p v. Atlan- 

c Coas ine R.»Co., 132>N..C. : 
43 SE 797. a A 

91. Ga.—Central R. Co. Hub- 
bard, 86 Ga, 628, 12 SE 1020. 

Ind.—Indianapolis v; Keeley, 167 
Ind. 516, 79 NE 499; Baltimore, ete., 

. Co. vy. Young, 146 Ind., 374, 45 
NE 479; Allen County v. Creviston, 
133 Ind. 39, 82 NE 735; Pennsylvania 
Co. v. Horton, 132 Ind. 189, 31 NE 45; 
Ft. Wayne, etc., R. Co. v. Gruff, 132 
Ind. 138, 31 NE 460; Mississinewa 
Min. Co. v. Patton, 129 Ind. 472, 28 
NE 1118, 28 AmSR 208; Pennsylvania 
Co. v, O'Shaughnessy, 122 Ind. 588, 23 
NE 675; Louisville, ete, R. Co. v. 
Sanford, 117 Ind. 265, 19 NE 770; 
Evansville, etc., R. Co, v. Crist, 116 
Ind. 446, 19 NE 310, 9 AmSR 865, 2 
LRA 450; Indiana, ete, R. Co. v. 
Overman, 110 Ind. 538, 10 NE 575; 
Rogers v. Overton, 87 Ind. 410; An- 
derson v. Hervey, 67 Ind. 420; Ft. 
Wayne v. DeWitt, 47 Ind. 391; Bar- 


Vv. 


tholomew v. Grimes, 51 Ind. A. 614, 


100 NE 12; Indianapolis Tract., etc., 
Co, v. Pressell, 39 Ind. A. 472, 77 NE 
357; Wabash R. Co. v. Schultz, 30 
Ind. A. 495, 64 NE 481; Citizens St. 
R. Co. v. Heath, 29 Ind. A. 395, 62 
NE 107; Cleveland, ete., R. Co. v. 
Griffin, 26 Ind. A. 368, 58 NE 503; 
Sprankle v. Bart, 25 Ind. A. 681, 58 
NE 862; Alexandria Min., ete., Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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was in the exercise of due eare,®? without alleging 
specific acts to show the exercise of prudence and 
If defendant desires a more particular 
statement of facts his remedy, if any, is by mo- 
tion to make the complaint more specific ;®* and not 
by a motion in arrest of judgment. 
held that an allegation that plaintiff had no knowl- 
edge of the defect or danger which caused the in- 
But an allegation of a mere. 
attempt to use due care is not sufficient.%7 
- General controlled by special allegations. 
however, the specific facts relating to plaintiff’s con- 
duct are specially pleaded, a general averment of 
plaintiff’s freedom from contributory negligence is 
controlled thereby,° and is overcome and _ insuffi- 
cient if the facts specially pleaded clearly show con- 
tributory negligence on the part of plaintiff;°® and 
a general allegation that plaintiff could not have 
avoided the consequences of defendant’s negligence 
by the exercise of ordinary care must yield, on 
demurrer, to the particular facts set forth, where 
inferences contradictory of the general allegations 


caution.?3 


jury is sufficient.% 


Irish, 16 Ind. A. 534, 44 NE 680; 
Keeley Brewing Co. v. Parnin, 13 
Ind. A. 588, 41 NE 471; New York, 
—ete., R. Co. v. Mushrush, 11 Ind. A. 
192, 37 NE 954, 38 NE 871; Lake Erie, 
ete., R. Co. v.. Griffin, 8 Ind. A. 47, 
35 NE 396, 52 AmSR 465; Evansville, 
ete., R. Co. v. Weikle, 6 Ind. A. 340, 
83 NE 639; Chicago,. etc., R. Co. v. 
Barnes, 2 Ind. A. 213, 28 NE 328; 
Alexandria BPs: OF 0 | 20 v. Painter, 
Ind. A. 587, : 
: Iowa.—Gregory Vv. Woodworth, 93 
Iowa 246, 61 NW 962; Luby v. Chi- 
cago, etc., R. Co., 52 lowa 168, 2 NW 
1114; Albee v. Floyd County, 46 Iowa 
177; Messenger v. Pate, 42 Iowa 443. 
Nebr.—Chicago, etc, R. Co. v. 
Lagerkrans, 65 Nebr. 566, 91 NW 358, 
95 NW 9; Chicago, etc., R. Co, v. Put- 
nam, 45 Nebr. 440, 63 NW_ 826. . 
Oh.—Street R. Co. v. Nolthenius, 
40 Oh. St. 376. ; 
Vt.—Benedict v. Union Agricul- 
tural Soc., 74 Vt. 91, 52 A 110. 
Va.—Danville v. Thornton, 110 Va. 
541, 66 SE 839. 
[a] Reasons for rule.—‘‘The rule 
that the general averment is suffi- 
cient has been so long established 
and so often approved that we should 
feel bound to adhere to it even if 
we doubted its soundness; but we 
think its soundness can be vindicated 
on principle. It is in the nature of 
a negative fact, and an averment of 
such a fact can not be made with 
the same particularity as an affirma- 
tive one. The elementary books, 
recognizing this, agree that in such 
cases a. general averment is ordi- 
narily sufficient. It is evident that 
any other rule would be practically 
incapable of enforcement, for a 
negative fact can seldom be alleged 
except generally and by way of de- 
nial, since any other course would 
require a process of exclusion and 
elimination that would lead to an 
almost endless pleading. If the spe- 
cific facts absolving the plaintiff 
from fault must be pleaded, then it 
would be necessary to enumerate 
every fact that might be considered 
as tending to charge him with fault, 
and negative its existence. In some 
cases this process of enumeration 
and exclusion would be practically 
impossible; in others it would lead 
to a prolixity of pleading that would 
do no good, but would produce un- 
certainty and confusion.’ Ohio, etc., 
R. Co. v. Walker, 113 Ind. 196, 198, 
15 NE 234, 3 AmSR 638. 
92. Conn.—Brennan v. Berlin Iron 
Bridge Co., 72 Conn. 386, 44 A 727, 
Ill.— Chicago, etc., R. Co. v. Hines, 
132°]. 161, 23 NE 1021, 22 AmSR 
515 [aff 33 Ill. A. 271]; Van Middles- 
worth v. Hill, 161 Ill. A. 592; St. 
Louis Cons. Coal Co, y. Scheiber, 65 


NEGLIGENCE 


It has been 


Where, 


gence.® 


Tll. A, 304, 

Ind.—Grand Trunk Western R. Co. 
v. Poole, 175 Ind. 567, 93 NE 26; 
Evansville, ete., R. Co. v. Berndt, 172 
Ind. 697, 88 NH 612; Toledo, ete., R. 
Co. v. Brannagan, 75 Ind. 490; Jef- 
fersonville, etc., R. Co. v. Hendricks, 
41 Ind. 48; Evansville R. Co. v. Mil- 
ler, 64 , Inds; A.«.206, p19) NB 1031; 
Delaware, etc., Tel. Co. v. Fleming, 
53 Ind. A. 555, 102 NE 163; F. Bimel 
Co. v. Harter, 51 Ind. A, 267, 98 NE 
360; Cincinnati, etc., Electric St. R. 
Co. v. Klump, 37 Ind. A. 660,77 NE 
869; Keeley Brewing Co. v. Parnin, 
13 Ind. A, 588,41 NE 471. 


Iowa.—Luby v. Chicago, ete, R. 
Co., 52 Iowa 168, 2 NW 1114. 
Ky.—Johnson v, Westerfield, 143 


Ky.-10, 135 SW. 425. 

Mont.—Conway vy. Monidah Trust, 
Ea 269, 1382 P 26, LRA1915E 

N. Y.—Redhead v. Dunbar, ete., 
Dredging Co., 116 App. Div. 34, 101 
NYS 301. 

[a] Illustration.—A petition alleg- 
ing negligence in causing a boat to 
collide with a raft on which decedent 
was killed sufficiently alleges dece- 
dent’s freedom from fault where it 
States that he was exercising or- 
dinary care for his own safety. John- 
son v. Westerfield, 143 Ky. 10, 1385 
SW 425. 

[b] The word “properly” in a 
declaration alleging that a person 
“was lawfully and properly riding a 
bicycle” implies due care on the part 
of such person. Greenberg v. Con- 
rad, 220 Ill. A. 508. 

93. Pennsylvania Co. v. Horton, 
132 Ind. 189, 31 NE 45; Ohio, etc., R. 
Co, v. Walker, 113 Ind. 196, 15 NE 
234, 3 AmSR 638. And see cases 
supra notes 91, 92. 

94. Pennsylvania Co. 
132 Ind. 189, 31 NE 45. 


v. Horton, 


95. Anderson v. Hervey, 67 Ind. 
420. 

96. Barman v. Spencer, (Ind.) 49 
NE 9; Cleveland, etc., R. Co. v. God- 


dard, 33 Ind. A. 321, 71 NE 514. 
Allegation of want of knowledge 
of defect or danger see supra § 682. 
97. Thompson vy, Flint, etc., R. Co., 
57 Mich. 300, 28 NW 820. 


98. Reese v. Southern R. Co., 35 
Ga. A. 369, 133 SH 284; Peirce v. 
Oliver, 18 Ind. A. 87, 47 NE 485. 

99. See supra § 677. 

1. Reese v. rae aie TK) CO.) Oo 
Ga. A. 369, 1383 SE 284; Moore v. 


Seaboard Air Line R. Co., 30 Ga. A. 
466, 118 SE 471; Wood v. Pynetree 
Paper Co., 29 Ga. A. 81, 114 SH 83. 

2. Citizens’ St. R. Co. v. Sutton, 
148 Ind. 169, 46 NE 462, 47 NE 462; 
Evansville, etc., R. Co. v. Crist, 116 
Ind. 446, 19 NE 310, 9 AmSR 865, 
2 LRA 450, 


are necessarily to be drawn from such facts.1 
such a general averment is not overcome by alle- 
gations of. facts which show mere knowledge of 
the defect or danger which caused the injury.” 

[§ 685] (£) In Case of Children. The rules re- 
quiring freedom from contributory negligence to be 
alleged* apply in an action for injury to a child 
who was sui juris at the time of the injury, so as 
to require an allegation that he was free from con- 
tributory negligence,® and in an action by the child’s 
parent, this allegation is not included in an aver- 
ment that the parent was free from such negli- 
Where, however, the infant was non sui 

Juris, that is, was so young as to be ineapable of 
exercising judgment and discretion, and hence of be- 
ing guilty of contributory negligence,’ freedom 
from contributory negligence, on his part, need not 
be alleged;® and although the allegation of facts 
would show contributory negligence in an adult, 
/ yet such negligence is negatived by allegations 
which show that the person injured was a child of 
immature experience and judgment.? 


(45:0) Fay 


But 


In order to 


[a] MDlustration.—The fact that 
the complaint showed that plaintiff's 
intestate knew of a dangerous place 
in the highway, into which he fell 
and was killed, was held not guffi- 
cient to overcome or make nugatory 
the explicit averment that he exer- 
cised reasonable care and prudence. 
Toledo, ete., R. Co. v. Brannagan, 75 
Ind. 490. 

Allegation of want of knowledge 
ras defect or danger see supra § 

3. Cross references: 

Contributory negligence of infant 
generally see supra §§ 552-560. 
Imputed negligence see infra § 686. 
In action for injury to servant see 

Master and Servant § 1178. 

4 See supra §§ 679, 680.. 

Ss Cada; v., Die Mair 287, Elbe Ac 
111; Devine v. Chicago City R. Co., 
167 Ill. A. 361; Conway v. Monidah 
Trust, 47 Mont. 269, 132 P 26, LRA 
1915E 500; White v. San Antonio 
Waterworks Co., 9 Tex. Civ. A. 465, 29 
SW 252. 

[a] In Indiana (1) since the stat- 
ute of 1899, the rule stated in the 
text is not followed. See supra § 
678. (2) Prior to that statute, how- 
ever, this rule prevailed in that 
state. Cleveland, etc., sei Oca Nes 
Keely, 138 Ind. 600, 37 NE 406; Sulli- 
van _y. Toledo, etc.,-R. Co., 58 Ind. 
26, Higgins v. Jeffersonville, etc. R. 
Co., 52 Ind. 110; Terre Haute St. R. 
Co. v. Tappenbeck, 9 Ind. A. 422, 36 
NE 915. 

6. Terre Haute St. R. Co. v. Tap- 
penbeck, supra. 

Allegations as to imputed negli- 
gence see infra § 686. 

7. See supra § 553, 

8. Pratt Coal, etc., Co. v. Brawley, 
83 Ala. 371, 3 555, 38 AmSR 751; 
Cada v. The’ Fair, 187 Il,) Al 111 
Conway v. Monidah Trust, 47 Mont. 
269, 132 P 26, LRA1915B 500. 

[a] A child so young that his 
contributory negligence cannot be 
inferred as a matter of law is not 
within the rule requiring the com- 
plaint, showing that a proximate 
eause of plaintiff's injury was his 
own act, to negative contributory 
negligence. Conway v. Monidah 
Trust, 47:.Mont.: 269;° 132 P26, LRA 
1915E 500. 

[b] In Indiana this rule prevailed 
prior to the statute of 1899. Cleve- 
land, etc., . Cov. Klee, 164 Ind: 
430,/56 NE 234; Pittsburgh, ete, R. 
Co. v. Vining, 27 Ind. 513, 92 AmD 
269; Elwood HBlectric. St. R. Co. v. 
Ross, 26 Ind. A. 258, 58 NE 535; 
Elwood v. Addison, 26 Ind. A. 28, 59 
NE 47. And see supra 8 678. 

9. Lake Erie, etc., R. Co. v. Mac- 
key, 53 Oh. St. 370, 41 NE 980, 53 
AmSR 641, 29 LRA 757. 
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admit proof that the child was non sui juris such 
fact must be alleged.1° Where the action is based 
on the humanitarian doctrine,'! an allegation show- 
ing the child to be of tender years is sufficient with- 
out a direct allegation that he was oblivious of his 
peril.1? In an action under the attractive nuisance 
doctrine? it must be alleged that the child who was 
injured was too young to appreciate the danger.'* 

Sufficiency. Where an allegation as to an in- 
fant’s freedom from contributory negligence is 
made, it has been held sufficient, in the absence of 
an averment of facts showing contributory negli- 
gence, to allege that he was free from fault,'® or 
that he was using due care and prudence.’® But 
on the other, hand, it has been held that it must 
be alleged that plaintiff exercised such care as a 
child of his age, intelligence, capacity, discretion, 
and experience would naturally and ordinarily use 
in the same situation and under the same cireum- 
stances.1? 

[§ 686] (g) Imputed Negligence. By reason of 
rules relating to imputed negligence in general,1® 
where plaintiff’s injury was caused by the concur- 
rent negligence of a third person and the negli- 
gence of defendant, if the relationship is such that 
the negligence of such other will not be imputed 
to plaintiff, no allegation that the other was free 
from negligence is necessary in the complaint.?® 
But, at least in jurisdictions where the rule requir- 

10. Roberts v. Terre Haute Elec- 


tric Co., 37 Ind. ‘A. 664, 76 NE 323, 
895; Citizens St. R. Co. v. Hamer, 29 


his own safety” 
injury 


NEGLIGENCE 


his age and intellectua! capacity for 
at the time of the 22. 
is sufficient after a verdict. 


ing contributory negligence to be negatived ob- 
tains,2° if the negligence of such other person may 
be imputed to plaintiff an averment of want of 
negligence on the part of such other is necessary ;°* 
but an averment that plaintiff who was injured ‘was 
free from contributory negligence is sufficient to 
cover freedom from imputed negligence of such 
other.22 An allegation that plaintiff was riding 
in defendant’s vehicle, that he had no control over 
the driver, that he was in the exercise of proper 
care, but that the driver was guilty of negligence 
which caused the injury, is sufficient as against a 
general demurrer.?? 

Parent and child. In case of an injury to a child 
of tender years, negligence on the part of his parent 
or custodian may be imputed to him,”* and due care 
on the part of such parent or custodian should be 
alleged,?® unless his negligence, if any existed, was 
the remote and not the proximate cause of the in- 
jury ;2° and in such a case it is sufficient to allege 
that the injury occurred without the fault of the 
parent, without alleging that the child itself was 
not guilty of contributory negligence;?’ or a gen- 
eral averment that the child was without fault is 
sufficient to negative the imputed negligence of his 
custodian.?8 But in case of injury to a child having 
capacity to exercise discretion in its own behalf, 
the negligence of his parent or custodian will not 
be imputed to him,?? and due care on the part of 
tiving contributory negligence). 


Passwaters v. Lake Erie, etc., 
R. Go., £88 TH. Aw 1217 Albion v.eiet- 


Ind. A. 426, 62 NE 658, 63 NE 778. Devine v. Chicago City R. Co., 167] rick, 90 Ind. 545, 46 AmR 230; Elenz 
11. See supra §&§ 539-545. Ill. A. 361, 364 v. Conrad, 115 Iowa 183, 88 NW 337. 
12. Bryant v. Kansas City R. Co., 18. See supra 8§ 573-594. See Louisville, etc., R. Co. v. Sears, 

286 Mo. 342, 228 SW 472; Bryant v. 19. Cal.— Ellis’ v. Central | Cali-|11 Ind: A. 654, 38 NE 837 (recogniz- 


Kansas City Ee Cos (Mo. A.) . 217 
SW 632. 184 

{a] Thus a petition alleging that 
a boy injured by a street car was 
less than four years old need not 


407. 


fornia Tract. Co., 37 Cal. A. 390, 174 


Ga.—Savannah v. Waters, 
A. 813, 109 SE 918. 
Ind.—Allen County v. 


ing rule). But see supra § 678 (pres- 
ent Indiana rule as to negativing 


27 Ga. | contributory negligence). 
[a] MTlustrations.—(1) In an ac- 
Creviston, | tion for injuries received by a wife 


[§§ 685-686 


allege that he was oblivious of his 
danger. Bryant v. Kansas City R. 
Co., 286 Mo. 342, 228 SW 472; Bryant 


v. Kansas City R. Co., (Mo. A.) 217 
SW 432. 
13. See supra §§ 155-188. 


14. Gates v. Northern Pac. R. Co., 
37 Mont. 103, 94 P 751, 

15. Cleveland, etc., R. Co. v. Keely, 
138 Ind. 690, 37 NE 406 (child eleven 
years old); Washburn v. Chicago, etc., 
R., Co., 68 Wis. 474, 32 NW 234. 

[a] Rule applied.—A complaint 
for negligence, resulting in the death 
of plaintiff's child, seven years old, 
which does not show that the child 
was negligent, is not subject to de- 
murrer in failing to allege the child’s 
freedom from contributory negli- 
gence, and only stating that it was 
free from fault, since the allegation 
of freedom from contributory negli- 
gence is not necessary if the child is 
non sui juris. Elwood v. Addison, 26 
Ind. A. 28, 59 NE 47. 

16. Louisville, GlC.5- caer 4@O. 
Pritchard, 131 Ind. 564, 31 NE 358, 31 
AmSR 451; Conway v. Monidah 
Trust, 47 Mont. 269, 32 P 26, LRA 
1915E 500. 

[a] Allegation held sufficient to 
negative contributory negligence of 
a child who ran into an open shaft 
on a mining claim. Conway v. Moni- 
dah Trust, 47 Mont. 269, 132 P 26, 
LRAI1915P 500. 

[b] Where the age of the infant 
is not alleged, an allegation that he 
was in the exercise of due care at 
the time of the injury is sufficient 
as against a demurrer. Louisville, 
etce., R. Co. v. Pritchard, 131 Ind. 564, 
31 NE 358, 31 AmSR 451. 

17. Cada v. The Fair, 187 Ill. A. 111. 

[a] Allegation held sufficient.— 
An allegation that deceased was ex- 
ercising “ordinary care for one of 


133 Ind. 39, 32 NE 735; Nappanee v. 
Ruckman, 7 Ind. A. 361) 34 NE 609. 

R. I.—lLee v. Union R. Co.) be Rak. 
383, 34 AmR 668 

S. C.—Smoak v. Charleston County, 
128 S. C. 379, 122 SE 862: 

[a] Rule applied.—(1) A com- 
plaint against a railroad by a pas- 
Senger in an auto stage for injuries 
in collision with a freight train at 
a crossing need not show who the 
owner or driver of the machine was 
at the time of the collision. Ellis v. 
Central California Tract. Co., 37 Cal. 
A. 390, 174 P 407. (2) Where an 
invitee is injured while riding in a 
private vehicle, the negligence of 
the driver of which contributed to 
the injury, plaintiff need not nega- 
tive negligence by the driver, or that 
any relationship existed between 
them under which the driver’s negli- 
gence, if any, would have been im- 
putable to plaintiff. Savannah  v. 
Waters, 27 Ga, A. 813, 109 SE 918. 
(8) In an action against a county 
for the death of one riding in a side 
ear of a patrol officer’s motor cycle 
resulting from a collision with a 
truck, while a statute requires plain- 
tiff to negative in his complaint his 
own negligence, it does not require 
him to negative the driver’s imputed 
negligence. Smoak v. Charleston 
County, 128 S. C. 379, 122 SE 862. 

20. .See supra § 679 

21. Passwaters v. Lake Erie, etc., 
R. Co., 188 Ill. A. 121; Elenz -v. Con- 
rad, 115 Iowa 183, 88 NW 337. See 
Pittsburgh, etc., R, Co. v. Vining, 27 
Ind. 513, 92 AmD 269; Morrison vy. 
Orange, "etc., Ri Co., (Tex, Giv. As) 
258 SW 510; Bottum v, Hawks, 84 
Viteg Sin0s: 279 "A 858, 35 LRANS 440, 
AnnCasi913A 1025 (all recognizing 
rule). But see supra § 678 (Indiana, 
Texas, and Vermont rule as to nega- 


while riding in a wagon which her 
husband was driving, an allegation 
of freedom from contributory negli- 
gence on plaintiff's part sufficiently 
denies negligence of the husband im- 
putable to the wife, and freedom 
from imputed negligence need not be 
pleaded. Elenz v. Conrad, 115 Iowa 
183, 88 NW 837. (2) In an action for 
injuries received by plaintiff while 
riding in a vehicle driven by his 
servant, an allegation in the com- 
plaint that plaintiff was without 
fault is equivalent to an allegation 
that neither plaintiff nor his servant 
was in fault. Albion v. Hetrick, 90 
Ind, 545, 46 AmR 230. But see supra 
§ 678 (Indiana rule as to negativing 
contributory negligence). 

23. Morrison v. Orange, etc., R. 
Co., (Tex. Civ. A.) 258 SW 510. But 
see supra § 678 (Texas rule as to 
negativing contributory negligence). 

24. See supra §§ 576 Ts 

25. Pittsburgh, etc., R. Co. v. Vin- 
ing, 27 Ind. 513, 92 AmD 269; Terre 
Haute St. R. Co. v. Tappenbeck, 9 
Ind. A. 422, 36 NE 915. But see 
supra § 678 (Indiana rule as to nega- 
tiving contributory negligence). 

26. Bottum v. Hawks, 84 Vt. 370, 
79 A 858, 85 LRANS 440, AnnCas 
1913A 1025. But see supra § 678 
(Vermont rule as to negativing con- 
tributory negligence). 

27. Lafayette, etc., R. Co. v. Huff- 
man, 28 Ind. 287, 92 AmD 318; Pitts- 
burgh, etc., .R..Co. v.. Vining, 27 Ind: 
513, 92 AmD 269. But see "supra § 
678) (Indiana rule as to negativing 
contributory negligence). 

28. Louisville, ete., R. Co. 
11 Ind. A, 654, 38 NE 837. And see 
cases supra note 27. But see supra § 
678 (Indiana rule as to negativing 
contributory negligence). 

29. See supra §§ 576, 577. 


v. Sears, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- §§ 686-689] 


such parent or custodian need not be alleged,*° ex- 
cept where such parent or custodian sues in his own 


right.31 


[§ 687] (4) Negativing or Avoiding Trespass.°?-** 
Where the injury occurred on defendant’s premises, 
facts must be alleged either to relieve plaintiff of 
the imputation that he was a trespasser or wrong- 
doer at the time,*® or to show that the injury oc- 
curred under such circumstances as to impose lia- 
bility on defendant notwithstanding the fact that 


plaintiff was a trespasser.*® 


[§ 688] 2. Plea, Answer, and, Cross Complaint— 
General rules relating to pleas or 
answers®’ apply in an action for negligence; and 
in accordance with, and,subject to, such rules the 
plea or answer should deny all the material allega- 
tions of the complaint,°® except such as tend to 
‘show negligence on plaintiff’s part,®® or relate to 
A failure to deny facts properly 


a. In General. 


the damages.?° 


30. Cleveland, etc., R. Co. v. Keely, 
138 Ind. 600, 837 NE 406; Louisville, 
etc., R. Co. v. Sears, 11 Ind. A. 654, 
38 NE 837. iY 

31. Sullivan v. Toledo, etc., R. Co., 
58 Ind. 26. But see supra § 678 (In- 
diana rule as to negativing contribu- 
tory negligence). 

32-34. Allegations of relation of 
parties in case of injuries on de- 
fendant’s premises generally see su- 
pra §§ 634-636. 

35. McClusky v. Duncan, 216 Ala. 
388, 113 S 250; Walker v. Alabama, 
etc., R.+ Co, 194 Ala. 360, 70 S-125; 
Southern R. Co. v. Smith, 163 Ala. 
174, 50 S 390; Southern R. Co. v. 
Forrister, 158 Ala. 477, 48 S 69; Gads- 
den, ete., R. Co. v. Julian, 133 Ala. 
371, 32 S 135; Western R. Co. v. 
Madison, 16 Ala. A. 588, 80 S 162; 
Stewart v. Smith, 16 Ala, A. 461, 
78 S 724; Bradley v. Thompson, 65 
Cal. A. 226, 223-P 572; King v..Nor- 
eross, 196 Mass. 373, 82 NE 17. 

[a] Negation not required.—A 
declaration which avers that defend- 
ant built a fire on his premises, and 
so negligently managed it that plain- 
tiff’s wood, piled on the sides of the 
highway, adjacent to the premises, 
was destroyed, is not demurrable as 
showing that plaintiff was a tres- 
passer in putting his wood upon the 
sides of the highway, since the wood 
may have been rightfully either upon 
plaintiff's land, through which the 

highway passed, or the land of a 
third person within the boundary of 
the highway, or on defendant’s land, 
and plaintiff is not called upon to 
aver that he was not a trespasser, 
or that his conduct was lawful, the 
presumption in that respect being in 
his favor. King v. Norcross, 196 
Mass. 373, 82 NE 17, 

36. See cases infra this note. 

[a] Negligence after discovery of 
plaintifé’s peril—Southern R. Co. v. 
Forrister, 158 Ala. 477, 48 S 69; Gads- 
den, etc., . Co. v. Julian, 133 Ala. 
371, 32 S 135; Western R. Co. v. Madi- 
son, 16 Ala. A. 588; 80 S 162; Stewart 
vy. Smith, 16 Ala. A! 461, 78'S’ 724; Ma- 
con, etc., R. Co. v. Parker, 127 Ga. 
471, 56 SE 616; Hortenstine v. Vir- 
ginia-Carolina R. Co., 102 Va, 914, 47 
SE 996. 

[b] Attractive nuisance. — Where 
action is brought for injuries to a 
child sustained while trespassing on 
defendant’s premises, plaintiff seek- 
ing to invoke the attractive nuisance 
doctrine must allege all facts neces- 
sary to remove the effect of the tres- 
pass as an objection to recovery. 
Bradley v. Thompson, 65 Cal. A. 226, 
223) P5672. 

Allegation of power of defendant 
to avoid injury generally see supra 

674 


74, 

37. See Pleading [31 Cyc 126 et 
seq]. f 

38. 
Hecht, 38 Ark. 357. 

Ill.— Illinois Cent, R. Co. v.. Read, 


Ark.—St. Louis, etc., R. Co. v.: 
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alleged in the complaint amounts to an admission 
thereof.*4 It is not essential, however, that the plea 


or answer in order to be good on demurrer shall 


specify with a great degree of particularity the 
elements entering into a defense,*? and if plaintiff 
desires a more particular statement a motion is 
the appropriate method of procedure.** 

Plea of the general issue*# amounts to a plea of 
not guilty,** and is a denial of the material aver- 
ments of the complaint;*® it denies the alleged 


breach of defendant’s duty toward plaintiff.*’ 


387 Ill. 484, 87 AmD 260. 
Ind.—Deller v. MHofferberth, 127 
Ind. 414, 26 NE 889. ; 
Ky.—South Covington, ete., R. Co. 
v. Herrklotz, 104 Ky. 400, 47 SW 
265, 20 KyL 750; Cincinnati, etc, R. 
Co. v. Pemberton, 8 KyL 169. 
Pa.—Gillespie v. Pennsylvania Co., 
272 Pa. 393, 116 A 540; Myers v. 
Pfeiffer, 84 Pa. Super. 505; MecGlin- 
oe, v. Steigerwald, 73 Pa. Super. 
Ont.—MclIntyte v. Buchanan, 14 U. 
C.Q. Be sSis 
[a] Rule applied.—(1) An answer 
denying that any injury was inflicted 
through the carelessness or negli- 
gence or, by the fault of defendant 
does not deny the damage or the in- 
jury alleged in the complaint. South 
Covington, etc., R. Co. v. Herrklotz, 
104 Ky. 400, 47 SW 265, 20 KyL 750. 
(2) A plea that deceased fell into an 
unguarded cellar by his own fault or 
negligence is bad as not denying an 
allegation of youth and inexperience. 
McIntyre v. Buchanan, 14 U. C. Q. B. 
581. (3) A plea to a whole declara- 
tion containing counts as to simple 
and gross negligence is defective 
where it fails to answer the charge 
of gross negligence. Illinois Cent. R. 
ae v. Read, 37 Ill. 484, 87 AmD 
{b] Immaterial allegation. 
Where the complaint goes further 
than required and states the circum- 
stances accompanying. the infliction 
of the injury, defendant is not re- 
quired to deny them. Cincinnati, etc., 
R. Co. v. Pemberton, 8 KyL 169. ' 
39. Gillespie v. Pennsylvania Co., 
272 Pa. 393, 116 A 540; Myers v. 
Pfeiffer, 84 Pa. Super. 505; McGlin- 
chey v. Steigerwald, 73 Pa. Super. 


520. 

Gillespie v. Pennsylvania Co., 
272 Pa, 393, 116 A 540; Myers vy. 
Pfeiffer, 84 Pa. Super. 505; McGlin- 
chey v. Steigerwald, 73 Pa. Super. 


520. 

41. St. Louis, ete., R. Co, v. Hecht, 
388 Ark. 857; Brown vy. Richardson, 
177 Ill. A. 488. 

Failure to deny as admission gen- 
erally see Pleading [31 Cyc 208]. 

General issue as admission of own- 
ership and control see infra § 730. 

42. Deller v. Hofferberth, 127 Ind. 
414, 26 NE 889. 

43. Deller v. Hofferberth, supra. 

44. See Pleading [31 Cyc 189 et 


seq]. 

45. Rademaker y. E. D, Flynn Px- 
port Co., Inc., 17 F. (2d): 15; Sloss- 
Sheffield Steel, ete., Co. v. Mobley, 139 
Ala. 425, 36 S 181 (under Code [1896] 
§ 3295); Florida Motor Transport Co. 


v. Hillman, 87 Fla, 512, 101 S 31; 


White v. Chicago, etce., R. Co., 196 
Til. A. 459. 

46. White v. Chicago, etc., R. Co.,, 
supra. 


Operation and effect of general is- 
sue in general see Pleading [31 Cyc 
190]. 


[§ 689] b. Special Defenses in General. Special 
defenses, as to which there are no allegations in 
the complaint,*® and which are not admissible un- 
der a general denial or the general issue,*® must 
be specially pleaded;°° and this rule applies to the 
defense of -volenti non fit injuria;®! or to a de- 
fense that the injury was the result of an act 
of God;>? or to a defense raising the issue of 


47. Florida Motor Transport Co. v. 
Hillman, 87 Fla. 512, 101 S 31. 

48. Anticipating or disclosing de- 
fenses see supra §§ 675-687. 

49. See infra § 731. 

50. Ala.—Alabama City, etc., R. 
Co. v. Cox, 173 Ala. 629, 55 S 909. 
Conn.—Allen v. New Haven, etc., 
Cost? sities 243. 

-—Rasmussen v. Meili 
ill: CARO Berean 


Ind.—Pittsburgh, etc, R. Co. v. 
Higgs, 165 Ind. 694, 76 NE 299, 4 
LRANS 1081. 

Iowa.—Thoburn v. Campbell, 80 


Iowa 338, 45 NW 769. 
: Mass.—Leary v. William G. Web- 
ber Co., 210 Mass. 68, 96 NE 136. 

Mo.—Bluedorn v. Missouri Pac. R. 
Co., 121 Mo. 258, 25 SW 943. 

Mont.—Orient Ins. Co. v. Northern 
Pac. R. Co., 31 Mont. 502, 78 P 1036. 

Nebr.—Chicago, ete. R. Co. v. 
Shaw, 63 Nebr. 380, 88 NW 508, 56 
LRA 341. 

N. Y.—Uggla v. Brokaw, 77 App. 
Div. 310, 79 NYS 244; Burke v. Ire- 
De 26 App. Div. 487, 50 NYS 

Okl.—Sand Springs R. Co. v. Bald- 
ridge, 60 Okl. 102, 159 P 487. 

Tenn.—Wood v. Business 
Club; 6 Tenn, Civ. A. 282. 

And see cases infra notes 51-53. 

[a] Rule applied.—(1) Where the 
owner of land contracts for the erec- 
tion of a building thereon, in accord- 
ance with plans and _ specifications 
furnished by him, prima facie he is 
responsible for injuries resulting 
from the fact that the building thus 
erected is inherently defective and 
dangerous, and, if he can escape such 
liability by the fact that he em- 
ployed a competent architect and 
acted upon his advice, it is incumbent 
upon him affirmatively to show those 
facts. Burke v. Ireland, 26 App. Div. 
487, 50 NYS 869. (2) A corporation 
which intends to defend an action for 
negligence upon the ground that it 
is a charity corporation must do so 
by special plea. Wood v. Business 
Men’s Club, 6 Tenn, Civ. A. 282. (3) 
In the absence of an allegation in the 
complaint as to defective eyesight, 
a contention that the injuries were 


Men’s 


| caused from the defective eyesight 


of plaintiff must be alleged by a spe- 
cial plea in order to make it avail- 
able as a defense. Alabama City, 
etc., R. Co. v. Cox, 173 Ala. 629, 55 S 
909. 

51. Leary v. William G. Webber 
Co., 210. Mass. 68, 96 NE 136. 

52. Orient Ins. Co. v. Northern 
Pac. R. Co., 31 Mont. 502, 78 P 1036; 
Chicago, etc., R. Co. v. Shaw, 63 Nebr. 
380, 88 NW 508, 56 LRA 341; Uggla 
v. Brokaw, 77 App. Div. 310, 79 NYS 
244; Sand Springs R. Co. v. Bald- 
ridge, 60 Okl. 102, 108, 159 P 487 [cit 
Cyc]. But ‘see Gault v. Humes, 20 
Md. 297 (that accident happened en- 
tirely from a superior agency may be 
shown under the general issue). 
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ownership, possession, or operation of the instru- 
mentality which caused the injury.** 

Matters covered by general issue. 
of defense which are covered by a general denial 
need not be 
pleaded ;°° and in fact a special plea of such mat- 
ters is bad as amounting to the general issue.°® 
The fact that a codefendant was an independent 
contractor may be shown under a general denial 
and need not be specially set up;>" and this is also 
true of a defense that the injuries were due to 
the negligence of a third person unknown to de- 


or the general issue>* 


fendant.®8 


Notice of injury. Where a statute, requiring no- 
tice of the injury or claim as a condition to bringing 
suit,5® is treated as a statute of limitations, the 
defense of the failure to give notice should be 
raised by answer or special demurrer where the 
fact appears on the face of the complaint,®° or 


by answer where it does not.®+ 


[§ 690] c. Contributory Negligence—(1) Nature 
A plea of contributory negli- 


and Effect of Plea. 


53. Muelier v. Hayes, 321 Ill. 275, 
151 NE 874; Brunhild vy. Chicago 
Union Tract. Co., 239 Ill. 621, 88 NE 


199; Pell v. Joliet, etce., R. Co., 238 
Ill. 510, 87 NE 542; Chicago Union 
Tracy Co. Vv, Jerka,~ 227 EM! 95) 82 


NE 7; Johnson vy. Johnson, 166 Ill. 
A, 422; Presley v. Kinlock-Bloom- 
ington Tel. Co,, 158 Ill. A. 220. 

Issue as to ownership and con- 
trol of premises or instrumentality 
generally see infra § 732. 

54. See infra § 730. 

55. Porter v. Jacksonville Electric 
Co., 64 Fla. 409, 60 S 188; Peters v. 
Howard, 206 Ill. A. 610; Overhouser 
v. American Cereal Co., 128 Iowa 580, 
105 NW 113. 

56. Conn.—Allen v. 
etc., Co., 49 Conn. 243. 

Fla.—Atlantie Coast Line R. Co, v. 
Crosby, 53 Fla. 400, 43 S 318. 

Mo.—Bolton v. Missouri Pac. R. 
Co., 172 Mo. 92, 72 SW 530; Hllet v. 
St. Louis, etc., R. Co., 76 Mo. 518. 

Vt.—Kimball v. Boston, ete, R. 
Go.8b5 Vite 95: 

Eng.—Gough y. Bryan, 2 M. & W. 
770, 150 Reprint 967. 

[a] Illustration.—A plea that the 
damage was the result of the negli- 
gence of both parties is bad in sub- 
stance as well as form, for it 
arnounts to the general issue. Woolf 
Viweard, 8uCi1k& ib: oro, 84, MCLWs8T. 
Armitage v. Grand Junction R. Co., 
8M. & W. 244, 150 Reprint 1134. 

Special plea amounting to general 
issue in general see Pleading [31 Cyc 
153). ; 

57. Overhouser v. American Cereal 
Co., 128 Iowa’ 580, 105 NW 113. See 
generally infra § 730. 

58. See infra § 730. 

59. See supra §§ 609-611. 

60. Maurer v. Northwestern Iron 
Co., 151 Wis. 172, 138 NW 636. 

61. Maurer y. Northwestern Min. 
Co., supra. 

62. See infra § 696. 

63. U. S.—Gadonnex vy. New Or- 
leans R. Co., 128 Fed. 805; McIner- 
ney v. Virginia-Carolina. Chemical 
Co., 118 Fed. 6538; Watkinds v. South- 
ony Pac, Ri Go... 88 Bed. .711,.4. LRA 

Se 

Ala.—Huntsville Knitting Mill Co. 
v. Butner, 194 Ala. 317, 69 S 960; 
Clinton Min. Co. v. Bradford, 192 Ala, 
576, 69 S 4; Louisville, ete., R. Co. 
v. Marbury Lumber Co., 125 Ala. 237, 
28 S 488, 50 LRA 620; McDonald v. 
Montgomery St. R. Co., 110 Ala. 161, 
20 S 317. 

Ariz.—Consolidated Arizona Smelt- 
ing Co. v. Gonzales, 21 Ariz. 628, 193 


New Haven, 


P 304. 
Ark.—Ohio Handle, etc. Co. v. 
Jones, 98 Ark, 17, 185 SW 4565. 
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But matters 


specially 


the injury.%* 
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gence, except where it is accompanied by a general 
denial,®? is in the nature of a plea of confession 
and avoidance, which implies, or is predicated on, 
the existence of negligence on the part of defend- 
ant and seeks to avoid it by showing that plaintiff’s 
own negligence contributed to his injury;** it im- 
plies that a cause of action would exist in plaintiff’s 
favor but for the fact that his negligence co- 
operated with defendant’s negligence to produce 
But it is not a pure plea in confes-~ 
sion and avoidance,®® and it is not required that 
defendant shall expressly confess or admit his neg- 


ligence in order to plead contributory negligence,®* 


trary.c! 


although as to this there is authority to the con- 
However, since ordinarily there can be no 
contributory negligence without negligence on the 
part of the person causing the injury,®* it has been 
held that a plea of contributory negligence alone 
necessarily assumes or admits negligence on the 


. part of defendant,®® but amounts to a denial that 


Cal.—Gett v. Pacific Gas, eic., Co., 
192 Cal, G21) .221% P86 Crabbe aye 
Mammoth Channel Gold Min. Co., 168 
Cal. 500, 143 P 714; Harrell v. Fresno 
Tract. Co., '82. Cals ‘A. 510,163). P2504, 

Fla.—Seaboard Air Line R. Co. v. 
Rentz, 60 Fla. 449, 54 S 20. 

Ky.—Newport, ete, Turnp. Co. vy. 
Pirmann, 82 SW 976, 26 KyL 933; 
Kentucky Cent. R. Co. v. Thomas, 79 
Ky. 160, 2 KyL 114, 42 AmR 208. 

La.—Buechner v. New Orleans, 112 
La. 599, 36 S 608, 104 AmSR 455, 66 
LRA 334. 

Miss.—Mackey  v. ‘64 


Vicksburg, 
Miss. 777, 2 S 178. 


Mo.—Ramp vy. Metropolitan St. R. | 


Co., 188 Mo. A. 700, 114 SW 59. 

N. M.—Thayer v. Denver, etc., R. 
Co.,. 21 N.: M330, 164 P 694. 

Oh.—Dory v. Sebald, 15 OhNPNS 
302; Bakas v. Casparis Stone Co., 
14 OkNPNS 577. 

Fleas in confession and avoidance 
generally see Pleading [31 Cye 215]. 

64. Ramp v. Metropolitan St.’ R. 
Co., 183 Mo. A. 700, 114 SW 59. 

65. Gadonnex vy. New Orleans R. 
Co., 128 Fed. 805 (Louisiana); Hoff- 


man v. Southern Pac, Co., (Cal. A.) 
258 P 397. 
66. Hoffman v. Southern Pac. Co., 


supra; Fruckey v. West, 12 OhNPNS 
45; Susznik v. Alger Logging Co., 76 
Or. 189, 147 P 922, AnnCas1917C 700; 
Edlefson v. Portland R., ete., Co., 69 
Or. 18, 186 P 882; Edwards v. Laurel 
Branch Coal Co., 133 Va. 5384, 114 SH 
108. And see cases infra notes 69-71. 

[a] Reasons for rule,.— “Among 
the authorities ... the careless use 
of a familiar term has occasionally 
led to the inaccurate statement that 
the doctrine of contributory negli- 
gence is a plea of confession and 
avoidance. This has led to much 
confusion, and a common impression 
exists that however innocent the de- 
fendant may believe himself to be, 
before he may accuse the plaintiff of 
negligence, which caused his injuries, 
the defendant must first confess neg- 
ligence on his own part. Upon a 
careful examination of every case in 
California involving this doctrine 
which has been called to our atten- 
tion we are convinced not only that 
this is an erroneous statement of the 
law, but that similar language used 
in each and every one of these cases 
is mere dicta, either because in each 
instance the form of pleading de- 
clared a mere conclusion, or because 
the case was really decided upon 
some other issue. ... ° This error 
may have been aided because of the 
rule which prevails to the effect that, 
where there is no negligence shown 
on the part of the defendant, he is, 


such negligence was the proximate cause of the in- 


. 


for that reason alone, free from lia- 
bility. . . . But under the statute of 
California and in nearly all. Code 
states the defendant may set forth 
in his answer as many defenses as 
he may have, so long as they are 


separately stated... ©) And these 
separate defenses may also be abso- 
lutely inconsistent. ... It is quite 


apparent that to hold that a de- 
fendant must first confess his own 
negligence before he will be permit- 
ted to charge the plaintiff with con- 
tributory negligence is in direct 
conflict with the clear declaration 
of the Legislature and the uniform 
decisions of our courts with respect 
to the right to set up various con- 
flicting defenses. Moreover, that 


| doctrine would appear to be a denial 


of justice and would often preclude 
one from making a meritorious de- 
fense to a charge of actionable 
negligence. Can it be said that a de- 
fendant who is charged with negli- 
gence and who conscientiously be- 
lieves himself to be innocent of that 
charge, but who is also possessed 
of facts which lead him to believe 
that the injuries of which the plain- 
tiff complains were sustained as a 
direct result of his own lack of or- 
dinary care, must first stultify him- 
self by verifying his answer and 
swearing that he is guilty of negli- 
gence, believing in his own heart that 
that statement is false, before he 
will be permitted to set up a walid 
defense of contributory negligence? 
Surely this cannot be the law.” Hoff- 
man v. Southern Pac. Co., (Cal. A.) 
258 P 397, 401. 

67. Seott v. Seaboard Air Line R. 
Co,, 67 Si Cy 186, 146,.45 °SEH.129' (“To 
be a good plea, it must be well 
pleaded, i.e., the defendant must set 
out or admit its negligence, and 
seek to avoid its negligence by alleg- 
ing negligence of the plaintiff as a 
proximate cause’’). 

68. See supra § 502. 

69. Birmingham R., ete., Co. v. 
Yates, 169 Ala. 381, 387,53 Sit95s 
Arizona Hastern R. Co. v. Bryan, 18 
Ariz. 106, 157 P 3876; Buechner y. 
New Orleans, 112 La. 599, 36 S 603, 
104 AmSR 455, 66 LRA 334; Bowen 
v. Kansas City, 140 Mo. A. 695, 126 
SW 790. 

“A plea of contributory negligence 
usually admits that the defendant 
Was negligent, otherwise, there is no 
necessity for pleading it. If defend- 
ant was not guilty of negligence 
there was no necessity or occasion tq 
plead contributory negligence.” SBir- 
mingham R., ete., Co. v. Yates, supra. 

Where plea accompanied by gen- 
eral denial see infra § 696. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 
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jury ;™ or, as has been said, admits that there is 
an issue of negligence between defendant and plain- 
tiff,7+ but does not operate as an admission of the 
negligence charged in the complaint.”? 

A plea charging 
‘contributory negligence can be interposed only to 
a complaint or petition averring simple negligence ;74 
and it is no answer to a complaint averring wan- 
tonness or willfulness on the part of defendant,” 
and if pleaded to such a complaint, the plea is 
A plea of contributory negli- 
gence may be interposed to a count which charges 


[§ 691] (2) When Available.7% 


-bad on demurrer.”¢ 


70. McInerney v. Virginia-Caro- 
lina Chemical Co., 118 Fed. 653, 654; 
Bowen v. Kansas City, 140 Mo. A. 
695, 126 SW 790. 

Defendant “in effect, says: ‘It may 
be true that I was negligent, but 
at the same time I can shaw that 
you also were negligent, and so not- 
withstanding my negligence you can- 
not recover.’ In other words, by in- 
serting .this defense he introduces 
new matter,—other facts, which, if 
they do not justify him, debar the 
plaintiff.” McInerney v. Virginia- 
Carolina Chemical Co., supra, 

71. Bomar v. Louisiana, ete., R. 
Co., 42 La. Ann. 1206, 9 S 244. 

72 Bomar v. Louisiana, ete, R. 
~ Co., supra, 

73. Contributory negligence as de- 
fense generally see supra §§ 530-538. 

74. Anniston Electric, etc., Co. v. 
Rosen, 159 Ala. 195, 48 S 798, 133 
AmSR 32; Mobile Light, etc., Co. v. 
Baker, 158 Ala, 491, 48 S 119; Bir- 
mingham R., etc., Co. v. Jaffee, 154 
Ala. 548, 45 S 469; Johnson v,. Bir- 
mingham R., etc., Co., 149 Ala, 529, 
43 S 33; Highland Ave., etc., R. Co. 
v. Robbins, 124 Ala. 113, 27 S 422, 
82 AmSR 153. 


[a] Not demurrable.— Where a 
count charges simple negligence 
only, pleas filed thereto charging 


contributory negligence are not de- 
murrable. Brawley v. Birmingham 
.R., ete.,—Co.;' .(Ala.)- 39) 1S: 919: 

75. Anniston Electric, etc., Co. v. 
Rosen, 159 Ala. 195, 48 S 798, 133 Am 
SR 32; Birmingham R., etc., Co. v. 
Jaffee, 154 Ala. 548, 45 S 469; High- 
land Ave., etc., R. Co. v. Robbins, 124 
Ala, 113, 27 S 422, 82 AmSR 153. 

Contributory negligence as not de- 
fense to willful or wanton negli- 
gence see supra §§ 533, 534. 

76. Lacey v. ouisville, ete., R. 
Co., 152 Fed. 134, 81 CCA 352; Bir- 
mingham R., etc., Co. v. Jones, 146 
Ala. 277, 41 S 146; Birmingham R., 
v. Brown, 152 Ala. 115, 44 
Smiley v. Keith, 3 Ala, A. 
354, 57 S 127. 

[a] Rule applied.—Where one of 
the counts of the complaint is for 
willful or intentional injury, a plea 
of contributory negligence which 
does not show to which of the 
counts it is directed is demurrable, 
since the presumption is that the 
plea was directed to each of the 
counts. Smiley v. Keith, 3 Ala, A. 
354. 57 S§ 127. 

77. Johnson y. Birmingham R., 
etc., Co., 149 Ala. 529, 43 S 33; Louis- 
ville, ote a Co. v. Brown, 121 Ala. 

6 


78. Louisville, ete, R. Co. v. 
Brown, supra. 
79. Louisville, ete, R. Co. v. 


Brown, supra. 

80. In action for wrongful death 
see Death § 155, ; 

In justice’s court see Justices of 
the Peace § 230 note 54 f[al. 

gl. U. S.—MclInerney v.- Virginia- 
Carolina Chemical Co., 118 Fed. 653 

outh Carolina). 
Cees L.-Oanternial Ice Co. v. Mit- 
ehell, 215 Ala. 688, 112 S 239; Mer- 
chant’s Bank v. Sherman, 215 Ala. 
370, 110 S 805; Crim Lumber Co. v. 
Walden, 210 Ala. 323, 97 S 833; 
Stowers v. Dwight Mfg. Co., 202 Ala. 
252, 80 S 90; Seaboard Air Line R. 
Co. v. Laney, 199 Ala. 654, 75 S 15; 
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Southern R. Co. v. Hayes, 194 Ala. 
194, 69 S 641; Louisville, etc., R. Co. 
v. Moran, 190 Ala. 108, 66 S 799; 
Cole v. Sloss-Sheffield Steel, ete., Co., 
186 Ala. 192, 65 S 177, AnnCas1916E 
99; Birmingham R., etc., Co. v. Fox, 
174 Ala. 657, 56 S 1018; Louisville, 
etc., R. Co. v. Williams, 172 Ala. 560, 
55 S 218; Southern R. Co: v. Cooper, 
172 Ala. 505, 55 S 211; Mobile Blec- 
tric Co. v. Sanges, 169 Ala. 341, 53 S 
176, AnnCas1912B 461; Montgomery 
v. Wyche, 169 Ala. 181, 53 S 786; 
Alabama Great Southern R. Co. v. 
McWhorter, 156 Ala. 269, 47 S 84; 
Southern R. Co. v. Shelton, 136 Ala. 
191, 34 S 194; Alabama Midland R. 
Co. v. Johnson, 123 Ala. 197, 26 S 
160; Birmingham R., ete., Co. v. City 
Stable Co., 119 Ala. 615, 24 S 558, 72 
AmSR 955; Tennessee Coal, etc., Co. 
v. Hayes, 97 Ala. 201, 12 S 98; Rich- 
mond, ete., R. Co. v. Farmer, 97 Ala. 
141, 12 S 86; Kansas City, ete. R. 
Co. v. Crocker, 95 Ala. 412, 11 S 262; 
Gulf, ete., R. Co. v. Fowler, 19 Ala. 
A. 163, 96 S 87; Blalack v. Black- 
sher, 11 Ala. A. 545, 60°S 863; Louis- 
ville, ete., R. Co. v. Jones, 6 Ala. A. 
617, 60 S 945; Birmingham R., etc., 
ve v. Demmins, 3 Ala. A. 359, 57 S 
404. 

Ariz.—McIver v. Allen, 262 P 5; 
De Amado v. Friedman, 11 Ariz. 56, 


89 P 588. 

Cal.—Hall v. San Francisco, 188 
Cal. 641, 206 P 459; Meindersee v. 
Meyers, 188 Cal. 498, 205 P 1078; 
Hughes v. Warman Steel Casting 
Co., 174 Cal. 556, 163 P 885; Crabbe v. 
Mammoth Channel Gold Min. Co., 168 
Cal. 500, 143 P 714; Hoffman v. South- 
ern Pac. Co., (A.) 258 P 397; Kofoid 
v. Beckner,;, 70 Cal. A. 624, 234 P 
113; Sommer v. Martin, 55 Cal. A. 
603, 204 P 338; Ellis v. Central Cali- 
fornia: Tract.'Co); (37 'Cal, A. 390,°174 
P 407; Kenny v. Kennedy, 9 Cal. A. 
350, 99 P 384. 

Colo.—Pawnee Farmers’ El., etc., 
Co. v. Powell, 76 Colo. 1, 227 P 836, 
Sh ALR 65> Union” Pace RR. Co. vs 
Tracy, 19 Colo. 331, 35 P 537; White 
v. Trinidad, 10 Colo, A. 327, 52 P 214. 

Fla.—Tampa, etc., R. Co. v. Lynch, 
108 S 560; Florida Motor Transport 
Co. v. Hillman, 87 Fla. 512, 101 S 31; 
Seaboard Air Line R. Co .v. Good, 79 
Fla. 589, 84 S 733; Groover v. Ham- 
mond, 73 Fla. 1155, 75 S 857; Brand 
v. Atlantic Coast Line R. Co., 
Fla. 184, 59 S 956; Farnsworth v. 
Tampa Hlectric Co., 62 Fla. 166, 57 S 
233; Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Sea- 
board Air Line R. Co. v. Rentz, 60 
Fla. 449, 54 S 20; Atlantic Coast Line 
R. Co. v. McCormick, 59 Fla. 121, 129, 
52 S 712 [cit Cyc]; Louisville, etc., 
R. Co. v. Yniestra, 21 Fla. 700. 

Ga.—O’Dowd v. ‘Newnham, 13 Ga. 
A. 220, 80 SE 86; Savannah Electric 
Co. v. Lackens, 12 Ga, A. 765, 79 SE 
5 


3. 
Ida.—Warner v. Pittsburgh-Idaho 
Go), 38 -Ida254;, 220.P* 492. 
Kan.—Wilson v. Metropolitan St. 
R. Co., 86 Kan. 354, 120 P 553; Bur- 
nett v. Metropolitan St. R. Co., 86 
Kan. 354, 120 P 558; Altwein v. Metro- 
politan St. R. Co., 86 Kan. 220, 224, 
120 P 550 [cit Cyc]; Stevens v. Mis- 
souri, ete., R. Co., 84 Kan. 447, 113 P 
398; Atchison, etc., R. Co. v. Peck, 
79 Kan. 413, 100 P 54; Western Un- 
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negligence on the part of the person causing the 
injury after he became aware of the danger of the 
party injured;’ and the sufficiency ot a plea so 
interposed should be tested by demurrer,’® and not 
by a motion to strike.79 

[§ 692] (3) Necessity of Special Plea®°—(a) Ma- 
jority Rule—aa. In General. 
as a general rule, contributory negligence is re- 
garded as a special and affirmative defense, which 
in order to be available to defendant must be spe- 
cially pleaded by him,** and this rule also applies as 
to plaintiff’s failure to utilize the last clear chance 


In most jurisdictions, 


ion Tel. Co. 10 Kan. A. 
615. 6L P97 

Ky.—Bevis v. Vanceburg Tel. Co., 
132 Ky. 385, 113 SW 811; Favre v. 
Louisville, ete.,,R.. Co., 91 Ky. 541, 
16 SW 370, 13 KyL 116; Louisville, 
etc., R. Co. v. Schuster, 7 SW 874, 
10 KyL 65. 

La.—Breen v. Walters, 150 La. 
91 S 50; Allen vy. Bolinger, 129 
375, 56 S 321; Buechner v. New 
leans, 112 La- 599, 86 S 603, 104 Am 
SR 455, 66 LRA 334; Poncet v. South 
pease Light, ete., Co., 3 La. 

Minn.—Hill v. Minneapolis: St. R. 
Co., 112 Minn. 503, 128 NW 831. 

Miss.—Kress -v. Markline, 117 
Miss. 37, 77 S 858, AnnCas1918E 310; 
Morris v. -Brookhaven, etc., R. Co., 
88 Miss. 539, 41 S 267; Westbrook v. 
Mobile, ete., R. Co., 66 Miss. 560, 6S 
321, 14 AmSR 587. 

Mo.—Lauck v. Reis, 310 Mo. 184, 
274 SW 827; Keppler v. Wells, 238 
SW 425; Ballman v.' H. A. Lueking 


v. Morris, 


Teaming Co., 281 Mo. 342, 219 SW 
603; Doody v. California Woolen 
Mills Co., 216 SW 531; Peterson v. 


Chicago, ete., R. Co., 265 Mo. 462, 178 
SW 182; Boesel v. Wells, 260 Mo. 
463, 169 SW 110; Benjamin v. Metro- 
politan St. R. Co., 245 Mo. 598, 151 
SW 91; Jewell v. Kansas City Bolt, 
etc.,  -Co., 231 Mo. 176, 132 SW 703, 
140 AmSR 515; George vy. St. Louis, 
etc., R. Co., 225 Mo. 364, 125 SW 196; 
Meily v. St. Louis, ete., R. Co., 215 
Mo. 567, 114 SW 1018; Sissel v. St. 
Louis, etc., R. Co., 214 Mo. 515, 113 
Sw 1104, 15 AnnCas 429; Hudson v. 
Wabash Western R. Co., 101 Mo. 13, 
14 SW 15; Schlereth v. Missouri Pac. 
R. Co., 96 Mo. 509, 10 SW 66; Dono- 
van v. Hannibal, etc., R. Co., 89 Mo. 
147, 1 SW 232; Irwin v. McDougla, 
217 Mo. A. 645, 274 SW 923; Lyons 
v. Wells, (A.) 270 SW 129; Mueller 
v. Ralston Purina Co., (A.) 254 SW 
720; Norton vy. Hines, 211 Mo. A. 488, 
245 SW 346; Hisele v. Kansas City, 
(A.) 237 SW 873; Baldwin v. Kansas 
City R. Co., (A.) 231 SW 280; Plate 
v. Ludlow-Saylor Wire Co., (A.) 227 
SW 899; Meredith v. Claycomb, (A.) 
216 SW 794; Fischbach v. Dunham, 
(A.) 203 SW 217; Lumb v. Forney, 
(A.) 190 SW 988; Derrington v. Pop- 
lar Bluff, (A.) 186 SW 561; Sprinkles 
v. Missouri Publie Utilities Co., (A.) 
183 SW 1072; Vannest v. Missouri, 
etc., R. Co., 181 Mo. A. 373, 168 SW 
782; Graham v. Sly, 177 Mo. A. 348, 
164 SW 136; Peperkorn vy. St. Louis 
Transfer R: Co., 171 Mo. A: 709, 154 
SW 8386; Borders ‘v. Metropolitan St. 
Ref Co.)%168 ‘Mob Ac 272,° 153 (SW 72s 
State v. Hallen, 165 Mo. A. 422, 146 
SW 1171; Cain v. Wintersteen, 144 
Mo. A. 1, 128 SW 274; Stewart v. 
Quincey, etce., R. Co., 142 Mo. A. 322, 
126 SW 10038; Goodloe v. Metropoli- 
tan St. R. Co., 120 Mo. A. 194, 96 SW 
482; Brown v. Hannibal, etc., R. Co., 
31 Mo. A. 661; St. Clair v. Missouri 
Pac. R. Co., 29 Mo. A. 76; "Keitel v. 
St.Louis Cable, etc, R. Co., 28 Mo. 
A. 657. 

Mont.—Freisheimer v. Missoula 
Creamery Co., 64 Mont. 448, 210 P 
329; Puckett v. Sherman, 62 Mont. 
395, 205 P 250; Cornell v. Great 
Northern R. Co., 57 Mont. 177, 187 P 
902; Gleason v. Missouri River Power 
Co., 42 Mont. 238, 112 P 394; Birsch 
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to avoid injury.8? Under this rule the defense of 
contributory negligence, if not specially pleaded, is 
regarded as waived,** and cannot be taken advan- 
tage of by demurrer to the evidence,** or be availed 
of as an affirmative defense under the general issue 
or general denial,*° unless the complaint alleges 
‘freedom from contributory negligence,®* or plain- 
‘tiff’s case tends to show such negligence.*? 
‘also been held that, if the pleadings taken together 
raise the issue, although irregularly, it is sufficient 


vy. Citizens’ Blectric Co., 36 Mont. 
574, 93 P 940; Orient Ins. Co. v. 
Northern Pac. R. Co., 31 Mont. 502, 
‘78 P 1036; Ball v. Gussenhoven, 29 
‘Mont. 321, 74 P 871; Meisner v. Dil- 
‘lon, 29 Mont. 116, 74 P 130; Cum- 
mings v. Helena, etc., Smelting, etc., 
Co., 26 Mont. 434, 68 P 852. 

Nebr.—Mercer v. Omaha, etc., St. 
R. Co., 108 Nebr. 532, 188 NW 296, 
Reed v. Chicago, etc, R. Co. 98 
Nebr. 19, 151 NW 936; O’Brien Co. 
v. Omaha Water Co., 83 Nebr. 71, 118 
‘NW 1110; Cook v. Chicago, etc. R. 
Co., 78 Nebr. 64, 110 NW 718. 

Nev.—Smith v. Odd Fellows Bldg. 
Assoc., 46 Nev. 48, 205 Pe796, 23 ALR 
38; Konig v. Nevada-California-Ore- 
gon R. Co., 36 Nev. 181, 135 P 141. 

N. J.—Osbun v. De Young, 99 N. 
J. L. 205, 122 A 809; Titus v. Penn- 
sylvania R. Co., 87 N. J. L. 157, 92 A 
944, AnnCasl1917B 1251; Pavlika v. 
Giglio, (Sup.) 137 A 528. : 

N. C.—Moore v. Chicago Bridge, 
etce., Works, 188 N. C. 438, 111 SE 
776; Vann y. Atlantic Coast Line R. 
Co., 182 N. C. 567, 109 SE 556; Kear- 
ney v. Seaboard Air Line R. Co., 177 
N. C. 251, 98 SE 710; Jeffress v. Nor- 
folk Southern R. Co., 158 N. C. 215, 
73 SE 1013; Smith v. Southern R. Co., 
129 N. C. 374, 40 SE 86; De Berry v. 
Carolina Cent. R. Co., 100 N. C. 310, 
6 SE 723. ; 

N. D.—Carr v. Minneapolis, etc., R. 
ComliGANs Dig2tg A L2 CNW td 12.8. 1% 

Oh.—Toledo, ete., R. Co. v. Fippin, 
13, Qh. Cir. Ct. NioS: 125, 32, Oh. Cir, 
Ct. 755 [aff 86 Oh. St. 334 mem, 99 


NE 1134 mem]; Cleveland, etc, R. 
Go: ve (ehan,.24). Obw Cir :Ctey N.S: 
145. 26) Ox Cire. Ct. £575 UNelis: oy: 


Cincinnati Tract. Co., 16 OhS&CP 411, 
3 OhNPNS 527. 

Okl.—Cosden Pipe Line Co. v. 
Berry, 87 Okl. 237, 210 P 141; Colo- 
nial Refining Co. v. Lathrop, 64 Okl 
47, 166 P 747, LRAI1917F 890. 

Or.—Ordeman v. Watkins, 114 Or. 
581, 286 P 483; Wallace v. Portland 
R., ete., Co., 103 Or. 68, 204 P 147; 
Sanders v. Taber, 79 Or. 522, 155 P 
1194; Edlefson v. Portland R., etc., 
Co., 69 Or. 18, 136 P 832. 

Porto Rico.—Rivera vy. Villamil, 29 
Porto Rico 257; Gonzalez v. Malgor, 
29 Porto Rico 97; Rosado v. Ponce R., 
etc., Co., 20 Porto Rico 528. 

S. C.—Aughtry v. Columbia, 111 S. 
Cc. 420, 98 SE 195; Latimer v. Ander- 
son County, 95 S. C. 187, 78 SE 879; 
Singletary v. Seaboard Air Line R. 
Co., 88 S. C. 565, 71 SE 57; Sutton 
v. Southern R. Co., 82 S. C. 345, 64 
SE 401; Betchman vy. Seaboard Air 
Line R.' Co., 75 S. C. 68, 55 SE 140; 
Scott v. Seaboard Air Line R. Co., 67 
S. C. 186, 45 SE 129; Martin v. South- 
érn “RVECog (5 LS. ‘C. 150;)28 (SH s0ss 
Wilson v. Charleston, etc., R. Co., 51 
S$) C. 79, 28. SE91. 

Tex.—Dublin Cotton Oil Co. v. Jar- 
rard, 91 Tex. 289, 42 SW 959; Mis- 
souri Pac. R. Co. v. Watson, 72 Tex. 
631, 10 SW 731; Texas, ete, R. Co. 
v. Rooks, (Commn. A.) 292 SW 554 
[den reh (Commn, A.) 292 SW 536 
(aff (Civ:| A.) 288 SW 622)]; Fort 
Worth, ete.,, R. Co. ‘v.; Lovett, (Civ: 
A.) 243 SW. 519; Jones v. Sunshine 
Grocery, etc., (Civ. A.) 286 SW 614; 
International, etce., R. Co. v. Ash, 
(Civ. A.) 204 SW 668; Missouri, etc., 
R. Co. v. Whitsett, (Civ. A.) 185 SW 
406; Lewis v. Texas, etc, R. Co:, 57 


‘Electric Co., 
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It has 


Tex. Civ. A. 585, 122: SW 605; 
Louis Southwestern R. Co, v. Gam- 
mage, (Civ. A.) 96 SW 645; Dupree 
v. Alexander, 29 Tex. Civ. A. 31, 68 
SW 739; San Antonio, etc., R. Co. v. 
Belt, (Civ. A.) 46 SW 374; Missouri, 
etc., R: Co. v, Jamison, 12 Tex. Civ: 
A. 689, 34 SW 674; Western Union 
Tel. Co. v. Apple, (Civ. A.) 28 SW 
1022. Contra Texas, etc:, R. Co. v. 
Pollard, 2 Tex. A. Civ. Cas. § 481; 
Har oe v. Watson, 1 Tex. A. Civ. Cas. 

Utah.—Smith v. Ogden, ete, R. 
Co., 38, Utah 129, 93 P 185; Holland 
v. Oregon Short Line R. Co., 26 Utah 
209, 72 P 940. 

Wash.—Brown vy. Oregon R, ete., 
Co., 41 Wash. 688, 84 P 400; Walker 
v. McNeill, 17 Wash. 582, 50 P 518. 

Wyo.—Chicago, ete, R. Co. vy, 
Cook, 18 Wyo. 43, 102 P 657. 

[a] Rule applied: (1) As to con- 
tributory negligence of husband, in 
not warning his wife of dangers in- 
cident to an excavation in the street 
in front of the house, in an action 
by husband and wife for injuries to 
the wife. Meindersee v. Meyers, 188 
Cal. 498, 205 P1078. (2) As to plain- 
tiff’s contributory negligence in fail- 
ing to call in a consulting physician. 
Missouri, ete, R. Co. v. Whitsett, 
(Tex. Civ. A.) 185 SW 406. (3) Inan 
action against a railroad for negli- 
gent setting out of a fire, the court 
properly refused to charge that, if 
an employee of plaintiff failed to put 
out the fire when by the exercise of 
the care of a prudent man he should 
have done so, plaintiff could not re- 
cover, where there was no averment 
in the answer as to contributory neg- 
ligence, as required by _ statute. 
Kearney vy. Seaboard Air Line R. Co., 
177_N. C. 251, 98 SE 710. 

[b] In Indiana (1) under Acts 
(1899) p 58, in an action for personal 
injury or death, contributory negli- 
gence is a matter of defense to be 
pleaded by defendant. Southern In- 
diana _R. Co. v. Peyton, 157 Ind. 690, 
61 NE 722; Pittsburgh, etc., R. Co. 
v. Friend, 70 Ind. A. 366, 118 NE 598: 
Lake Erie, etc., R. Co. v. Parrish, 46 
Ind. A. 577, 93 NE 450. (2) Prior 
tq such statute, such defense was 
available under the general issues or 
general denial and need not have 
been specially pleaded. New Albany 
v. McCulloch, 127 Ind. 500, 26 NE 
1074; Plymouth v. Fields, 125 Ind. 
323, 25 NE 346; Hathaway v. Toledo, 
etc,, R. Co., 46 Ind. 25; Indianapolis, 
etc., R. Co. ‘v. Rutherford, 29 = Ind. 
82, 92 AmD 336; Evansville, ete. R. 
Co. v. Hiatt, 17 Ind. 102; New York, 
ete., R. Co. v. Robbins, 38 Ind. A. 172, 
76 NE 804; Roberts v. Terre Haute 
87 Ind. A. 664, 76 NE 
323, 895; New Castle Bridge Co. v. 
Doty, 37 Ind. A, 84, 76 NE 557. 

[ec] In Pennsylvania (1) under St. 
(1920) § 17181 et seq, in an action 
of trespass, plaintiff must prove ma- 
terial averments as to injury, negli- 
gence, and damages, and defendant 
need not specifically plead substan- 
tial defenses, such as contributory 
negligence. Charlap vy. Lepow, 87 Pa. 
Super. 466. (2) But it has been held 
that under § 16 of such statute con- 
tributory negligence cannot be shown 
on the trial unless it is alleged in the 
affidavit of defense. Adler v. Tucker, 
78 ae Dist. 977. 


In Virginia (1) under Code. 


r§ 692. 


to admit evidence thereon;** and that, although such 
defense is not regularly pleaded, if plaintiff permits 
it to be shown under other pleadings, he cannot 
afterward object thereto.®® 

Under the statutory comparative negligence rule 
as it exists in some jurisdictions,®° if plaintiff’s own 
act alone causes the injury or damage complained 
of, it may be shown under the general issue and 
need not be specially pleaded ;%* but where such act 
merely constitutes contributory negligence it must 


St.] (1919) § 6092, the rules of law rela- 


tive to contributory negligence do 
not apply in the case where defend- 
ant fails to give notice of his inten- 
tion to rely on plaintiff’s contribu- 
tory negligence as a defense and files 
no statement in writing giving the 
particulars thereof before commence- 
ment of the trial, and there is noth- 
ing in plaintiff’s testimony disclos- 
ing contributory negligence. Judy v. 
Doyle, 130 Va. 392, 108 SE 6; Director 
Gen. of Railroads v. Lucas, 130 Va. 
212, 107 SE 675. (2). Prior. to: this 
statute contributory negligence could 
be shown under a plea of not guilty. 
Southern R. Co. v. Rice, 115 Va. 235, 


78 SE 592. 
79 .Or, 522, 


82. Sanders v. Taber, 
155 P 1194, f 

83. Alabama Great Southern’ R. 
Co, v. Burgess, 114 Ala. 587,.22 S$ 
169; Ramp v. Metropolitan St. R. Co., 
133 Mo. A. 700, 114 SW 59; Toledo, 
etc.; R..Co. Ver Kippin, 13 Oh: Cire 
N. S°125, 32, Oh. Cir. Ct. 755 [aff 86 
Oh. St. 334 mem, 99 NE 1134 mem]. 
84. Stewart v. Quincy, etc, R. 
Co., 142 Mo. A, 322, 126 SW 10038. 
Demurrer to evidence generally see 
infra § 902. 
85. Ala.—Ex. p. Corona Coal Co., 
213 Ala. 554, 105 S 718; Alabama 
Midland R. Co. v. Johnson, 123 Ala. 
197,. 260 'S -160:5 0 Gulf; retc., Re Cos v. 
Fowler, 19 Ala. A. 163, 96 S 87. 
. Cal.—Western States Gas, etc., Co. 
v. Bayside Lumber Co., 182 Cal. 140, 
Lie Tsp: . 
Fla.—Atlantic Coast Line R. Co. v.. 
McCormick, 59 Fla. 121, 129, 52 S 
712 [eit Cyc]: 
Kan.—Atchison, .ete., R. Co. v. 
Peck, 79 Kan. 413, 100 P 54. 
Ky.—Henderson vy. Sizemore, 104 
SW 722, 31 KyL 1134, 
Minn.—Lee v. H. N. Leighton Co., 
113 Minn. 373, 129 NW 1767; Hill -v. 
Minneapolis St. R. Co., 112 Minn, 503, 
128 NW 8831. 
Mo.—Lauck v. Reis, 310 Mo, 184, 
274 SW 827; Sissel v. St. Louis, etc., 
R. Co., 214 Mo. 515, 118 SW 1104, 15 
AnnCas 429; Hudson v. Wabash 
Western R. Co., 101 Mo. 13, 14 SW 
Lyons v. Wells, (A.) 270 SW 
129; Plate v. Ludlow-Saylor Wire 
Co., (A.) 227 SW. 899; Fechley v. 
Springfield Tract. Co., 119 Mo, A. 358, 
96 SW 421; Young y. Kansas City, 
27 Mo. A. 101. 
Nebr.—South Omaha vy. Cunning- 
ham, 31 Nebr. 316, 47 NW 930. 
Nev.—Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 141. 
Okl.—Cushing v. Bowdlear, 74 Ok). 
138, DY (eB bas. 
Plea of contributory negligence 
with general denial see infra § 696. 
86. See infra § 693. 
87. See infra § 694. 
88. Denver, etc., R. Co. v. Smock, 
23 Colo. 456, 48 P 681. 
89. Denver; etc.,) R. Comwve Smock; 
supra; Tampa, etc., R. Co. v. Lynch, 
(Fla.) 108 S 560; Warfield v. Hep- 
burn, 62 Fla. 409, 57 S 618; Woodruff 
v. Bearman Fruit Co., 108 Minn. 118, 
121 NW 426. 
90. See supra §§ 596-599. 
91. Atlantic Coast Line R. Co. v.. 
Shouse, 83 Fla. 156, 91 S 90; Louis- 
ville, etc, R. Co. v. Yarborough, 61 
Fla. 307, 54 S 462; Seaboard Air Line 
R. Co. v. Rentz, 60 Fla. 449, 54.S 20. 
, Alleging plaintiff’s negligence as 
sole cause of injury see infra § 703. 
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§§ 692-694} 


be specially pleaded in order to be relied upon as 


a defense.2? Under this rule an 


setting up contributory negligence constitutes an 
admission that plaintiff is entitled to some recov- 
ery ;°° and a plea setting up contributory negligence 
as a complete defense is subject to demurrer.®* 
Where the action is against codefendants one 
of whom specially pleads contributory negligence 
and the other does not, such defense is available 


only to the one who pleads it. 


[§ 693] bb. Where Plaintiff Negatives Contribu- 
In some jurisdictions, defendant 
must specially plead contributory negligence, not- 
withstanding the complaint alleges that plaintiff was 
But in other jurisdictions, where 
plaintiff makes such an allegation and defendant 
specifically denies the same, the question of con- 
tributory negligence is sufficiently raised without 
any further pleading,” especially where the reply 
denies that plaintiff’s injuries were the result of 
his own negligence;*® and it has been held that 


tory Negligence. 


free from fault.°® 


92. Tampa, ete. R. Co. v. Lynch, 
(Fla.) 108 S 560; Warfield v. Hep- 
burn, 62 Fla. 409, 57 S 618; Seaboard 
Air Line R. Co. v. Rentz, 60’ Fla. 449, 
54 S 20. And see cases supra note 

1. 

ary. Arizona Eastern R. Co. v. 
Bryan, 18 Ariz. 106, 157 P 376 (under 
Employers’ Liability Act of 1908). 

94. Caine v. St. Louis, etc., R. Co., 
209 Ala. 181, 95 S 876, 32 ALR 793; 
Southern R. Co. v. Fisher, 199 Ala, 
377, 74 S 580. 

[a] Rule applied where the com- 
plaint discloses a right of action for 
negligence based on the laws of a 
state, under which the rule of com- 
parative negligence prevails. Caine 
v. St. Louis, ete., R. Co., 209 Ala. 181, 
95 S 876, 32 ALR 793. : 

Under Federal Employers’ Liability 
Act see Master and Servant § 1182. 

95. Kirk v. Santa Barbara Ice Co., 
157 Cale 591, 108. P 509: 

96. Kan.—Atchison, etc., R. Co. v. 
Peck, 79 Kan. 413, 100 P 54. 

Ky.—Louisville, etc., R. Co. v. Co- 
pas, 95 Ky. 460, 26 SW 179, 16 KyL 
14. 


Mo.—Hudson v. Wabash Western 
R. Co., 101 Mo. 13, 14 SW 15 [disappr 
dictum to contrary Karle v. Kansas 
City, etce., R. Co., 55 Mo. 476]. 

Mont.—Orient Ins. Co. v Northern 
Pac. R. Co., 31 Mont. 502, 78 P 1036. 

Oh.—Cincinnati Tract. Co. v. For- 
rest, 73 Oh. St. 1, 75 NE 818. 

97. U. S.—Watkinds v. Southern 
Pac. R. Co., 38 Fed- 711, 4 LRA 239. 

Cal.—Marr v. Whistler, 49 Cal. A. 
364, 193 P 600. 

Minn.—Lee v. H. N. Leighton Co., 
113 Minn. 373, 129 NW 767; Hill v. 
Minneapolis St. R. Co., 112 Minn. 503, 
128 NW 831. 

N. Y.—wWall v. Buffalo Water 
Works Co., 18 N. Y. 119. 

Okl.—Pioneer Tel., etc., Co. v. Kop- 
hart, 59 Okl. 265, 159 P 355. 

Ss. C.—Hutchings v. Mills Mfg. Co., 
68 S. C. 512, 47 SE 710. 

[a] Tllustratlon—Where, in an 
action for negligence of defendant in 
leaving a ditch open and unguarded 
in a highway, the complaint states 
that plaintiff fell into it “without any 
fault or want of care on his part,” 
and the answer denies “that the 
plaintiff, without any fault or want 
of care on his part, did fall therein,”’ 
the falling into the ditch, as well as 
the exercise of proper care by plain- 
tiff, are put in issue. Wall v. Buffalo 
Water Works Co., 18 N. Y. 119, 121. 

98. Pioneer Tel., etc., Co. v. Kop- 
hart, 59 Okl. 265, 159 P 355.. 

Replication or reply generally see 
supra §§ 706, 707. 

99. Denver, etc., R. Co. v. Smock, 
23 Colo. 456, 48 P 681; Woodruff v. 
Bearman Fruit Co., 108 Minn. 118, 
121 NW 426. 
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answer or plea 


court.®? 


[45 C.J.] 1117. 


evidence of contributory negligence introduced 
without objection under a general denial of a com- 
plaint which alleges want of contributory negligence 
will be treated on appeal as properly admitted; for 
while such denial is objectionable it must be held 
sufficient unless objection is made in the trial 


[§ 694] cc. Where Plaintiff Discloses Contribu- 
tory Negligence. 


The general rule requiring con- ° 


tributory negligence to be specially pleaded! does 


1. See supra § 692. 

2. Cal.—Hoffman v. Southern Pac. 
Co., (A.) 258 P 397; Kenny v. Ken- 
nedy, 9 Cal. A. 350, 99 P 384. 

Fla.—Seaboard Air Line R. Co. v. 
Good, 79 Fla. 589, 84 § 733; Groover 
v. Hammond, 73 Fla. 1155, 75 S 857; 
Atlantic Coast Line R. Co. v. Mc- 
Cormick, 59 Fla, 121, 129, 52 S 712 
[eit Cyc]. 

Minn.—Hill vy. Minneapolis St. R. 
Co., 112 Minn. 508, 128 NW 831; St. 
Anthony Falls Water-Power Co. v. 
Eastman, 20 Minn. 277. 

Mont.—Freisheimer y. Missoula 
Creamery Co., 64 Mont. 443, 210 P 
329; Birsch v. Citizens’ Electric Co., 
36 Mont. 574, 93 P 940. 

N. Y.—Mangan v. Hudson River 
Tel. Co., 50 Misc. 388, 100 NYS 539. 

Or.—Edlefson vy. Portland R., etce., 
Co.,: 69:Or.' 18, 136-P ‘832: 

Tex.—Missouri Pac. R. Co. v. Wat- 
son, 72, Tex: 631, 10 SW 731;°'U..S. 
Torpedo Co. y. Liner, (Civ. A.) 300 
SW 641; Jones v. Sunshine Grocery, 
etc., (Civ. A.) 286 SW 614; Interna- 
tional, ete R. yCor'v.s Aish; °(Civie Ad) 
204 SW 668; San Antonio, etc., R. Co. 
v. Belt, (Civ. A.) 46 SW 374. 

3. Mangan v. Hudson River Tel. 
Co., 50 Misc. 388, 100 NYS 539. And 
see cases Supra note 2. 

4 Ala.—Louisville, etc., R. Co. v. 
Williams, 172 Ala. 560, 55 S 218. 

Ariz.—Bruno v. Grande, 251 P 550; 
De Amado y. Friedman, 11 Ariz. 56, 
89 P 588. 

Cal.—Hoy v. Tornich, 199 Cal. 545, 
250 P 565; Hoffman v. Southern Pac, 
Co., (A.) 258 P 397; Waxman v. Jen- 
nings, 72 Cal. A. 671, 238 P 98; Ko- 
foid v. Beckner, 70 Cal. A. 624, 234 
P 113; Sommer v. Martin, 55 Cal. A. 
603, 204 P 33; Kenny v. Kennedy, 9 
Cal. A. 350, 99 P 384. 

Fla.—Tampa, etc., R. Co. vy. Lynch, 
108 S 560; Florida Motor Transport 
Co. v. Hillman, 87 Fla. 512, 101 S 
31; Seaboard Air Line R. Co. v. Good, 
79 Fla. 589, 84 S 733; Groover v. 
Hammond, 78 Fla. 1155, 75 S 857; 
Florida East Coast R. Co. v. Geiger, 
64 Fla. 282, 60 S 753; Warfield v. 
Hepburn, 62 Fila. 409, 57 S 618; 
Farnsworth v. Tampa Wlectric Co., 
62 Fla. 166, 57 S 23838; Taylor v. Prai- 
rie Pebble Phosphate Co., 61 Fla. 455, 
54 S$ 904; Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Atlantic 
Coast Line R. Co. v. McCormick, 59 
Fla. 121, 129, 62'S°712 [cit Cyc]. 

Minn.—Mellon v. Great Northern 
R. Co., 116 Minn. 449, 134 NW 116, 
AnnCas1913B 848; Blakeley v. Le 
Duc, 19 Minn. 187. 

Miss.—kKress v. Markline, 117 Miss. 
37, 77 S 858, AnnCas1918E 310; Mc- 
Murtry v. Louisville, etc., R. Co., 67 
Miss. 601, 7 S 401. 

Mo.—Manche v. St. Louis Basket, 
ete., Co., 262 SW 1021; Geninaziza v. 


not apply, and such negligence may be availed of 
as a defense without a special plea thereof, where 
the fact of such negligence is disclosed or put in 
issue by the allegations of the complaint,? in which 
ease the question of contributory negligence may 
be raised by demurrer to the complaint. Likewise, 
where plaintiff’s own evidence clearly discloses con- 
tributory negligence on his part, it operates to 
defeat his case, and may be availed of as a de- 
fense, without a special plea thereof,* in which case 
the issue may be raised by a demurrer to the .evi- 


R. U. Leonori Auction, ete., Co., 252 
Sw 417, 419 [cit Cye]; O'Neill v. St. 
Louis, 292 Mo. 656, 239 SW: 94; Kep- 
pler v. Wells, 238 SW 425; Ballman v. 
H. A. Lueking Teaming Co., 281 Mo. 
342, 219 SW 603; Williams v. St. 
Joseph Artesian Ice, etc., Co., 214 
SW 385; Case v. Jefferson City 
Bridge, etc., Co., 189 SW 390; Ben- 
jamin v. Metropolitan St. R. Co., 245 
Mo. 598, 151 SW 91; Sissel v. St. 
Louis, ete., R. Co., 214 Mo. 515, 113 
SW _ 1104, 15 AnnCas 429; Engleking 
v. Kansas City, etc., R. Co., 187 Mo. 
158, 86 SW 89; Hudson v. Wabash 
Western R. Co., 101 Mo. 138, 14 SW 
15; Irwin v. McDougal, 217 Mo. A. 
645, 274 SW 923; Dodge v. Kirkwood, 
(A.) 260 SW 1012; Lunsford v. Macon 
Produce Co., (A.) 260 SW 781; Muel- 
ler v. Ralston Purina Co., (A.) 254 
SW 720; Robnett v. Griesedieck Bros. 
Brewing Co., 209 Mo. A. 378, 238 SW 
532; Hisele v. Kansas City, (A.) 237 
SW 873; Plate v. Ludlow-Saylor Wire 
Co., (A.) 227 SW 899; McElwain v. 
Dunham, (A.) 221 SW 1773; Hensley 
v. Kansas City R. Co., (A.) 214 SW 
287; Fischbach v. Dunham, (A.) 203 
SW 217; England v. Southwest Mis- 
souri R. Co., (A.) 180 SW 32; Van- 
nest v. Missouri, etc., R. Co., 181 Mo. 
A. 373, 168 SW 782; Wallower v. 
Webb City, 171 Mo. A. 214, 156 SW 
48; State v. Hallen, 165 Mo. A. 422, 
146 SW 1171; Kile v. Union Plectric 
Light, etc., Co., 149 Mo. ‘A. 354, 130 
SW 89; Cain v. Winterstene, 144 Mo. 
A. 1, 128 SW 274; Ramp v. Metropoli- 
tan: ‘St:) BR." Co: 133), Mo. A706, 14 
SW 59; Hebeler v. Metropolitan St. 
Rs Co.) 132 “Mow AS bby, Pipe Sw esde 
Fechley v. Springfield Tract. Co., 119 
Mo. A. 358, 96 SW 421; Kappes v. 
Brown Shoe Co., 116 Mo. A. 154, 90 
Sw 1158; Warmington v. Atchison, 
etc., R. Co., 46 Mo. A. 159; Brown v. 
Hannibal, etc., R. Co., 31 Mo. A. 661; 
Keitel v. St. Louis Cable, ete., R. Co., 
28 Mo. A. 657; Evans, ete., Fire Brick 
Co. v. St. Louis, ete., R. Co., 21 Mo. 
A. 648. 

Mont.—Puckett v. Sherman, 62 
Mont. 395, 205 P 250; Birsch v. Citi- 
zens’ Hlectric Co., 36 Mont. 574, 93 P 
940. 

N. J.—Titus v. Pennsylvania R. 
Co,. 87 N. J. L. 157, 92 A 944, AnnCas 
1917B 1251. 

Oh.—Rohr v. Scioto Valley Tract. 
Coy S12) Ohi Ansa 75 3 Or Copan oe 
Cleveland R. Co. v. Nicholson, 30 O. 
C. A. 439; Nellis v. Cincinnati Tract. 
Co., 16 OhS&CP 411, 3 OhNPNS 527. 


Or.—Wallace v. Portland R., etc., 
Co. L0s Or. 68) 204 Rae 
Ss. C.—Strickland v. Capital. City 


Mills, 70 S. C. 211, 49 SE 478; Scott 
v. Seaboard Air Line R. Co., 67 S. C. 
136, 45 SE 129. 

Tex.—Murray v. Gulf, etc., R. Co., 
73 Tex. 2, 11 SW 125; Jones v. Sun- 
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dence,®> or by a motion for a nonsuit or directed 
verdict based upon such contributory neghgence,® 
or by a request to the court to charge upon that 
issue,’ or in the argument to the jury. But in 
order that defendant may rely upon contributory 
negligence as a defense, without pleading it, under 
this rule, plaintiff’s evidence must clearly show 
such negligence as a matter of law;° or, as other- 
‘wise stated, it must raise a presumption of such 
negligence;'° it is not sufficient that plaintiff’s evi- 
dence merely tends to show that he was guilty of 
negligence,!! and defendant cannot introduce addi- 
tional evidence to show such negligence.’? Con- 
tributory negligence must appear in plaintiff’s evi- 
dence so clearly as to disprove the cause of action 
stated in the petition,1? and where it falls short 
of that, and remains a question of fact which may 
be decided either way, it must be pleaded, to be 
available as a defense.14 

[§ 695] (b) Minority Rule. 


tions contributory negligence need 


In a few jurisdic- 
not be specially 


NEGLIGENCE 


pleaded, but is available as a defense under the gen- 
eral issue or general denial.1® 

In the federal courts contributory negligence is 
a defense, the burden of proving which is on defend- 
ant;!® but it is a defense of which defendant can 
avail - himself without specially pleading  it,*? 
whether it is brought out by plaintiff’s evidence or 
his own.!8 It has been held, however, that an an- 
swer setting up contributory negligence as a defense 
is not demurrable,*® 

[§ 696] (4) Plea of Contributory Negligence and 
General Denial. Under the code procedure which 
prevails in some jurisdictions, and which permits 
answers both in denial and in confession and avoid- 
ance to be filed in the same action, provided the 
separate defenses are not so inconsistent or con- 
tradictory that one of them must necessarily be 
false,2° a general denial and plea of contributory 
negligence do not constitute inconsistent defenses 
and may be pleaded in the same answer,”! provided 
they are set out as distinct and separate pleas, in 


 [§§ 694-696 


shine Grocery, ete, (Civ. A.) 236 SW 
614; International, etc., R. Co. v. Ash, 
(Civ. A.) 204 SW 668; San Antonio, 
etc., R. Co. v. Belt, (Civ.A.) 46 SW 
374: Gulf, ete.,, R. Co. v. Albright, 
7 Tex. Civ. A. 21, 26 SW 250. 

Utah.—Bogdon v. Los Angeles, etc., 
R. Co., 59 Utah 505, 205 P 571; Smith 
v. Ogden, etc., R. Co., 33 Utah 129, 93 
P 185; Holland v. Oregon Short Line 
R. Co., 26 Utah 209, 72 P 940; Clark 
v. Oregon Short Line R. Co., 20 Utah 
401, 59 P 92; Bunnell v. Rio Grande 
Western R. Co., 13 Utah 314, 44 P 
927. 


Wash.—Brown v. Oregon R., etc., 
Co., 41 Wash. 688, 84 P 400. 
Wyo.—Chicago, ete, R. Co... VY. 


Cook, 18 Wyo. 43, 102 P 657. 

[a] Thus, under statutes chang- 
ing the common-law rule in actions 
against railroad companies, and pro- 
viding that if plaintiff and defendant 
were both in fault plaintiff may re- 
cover, but the damages may be di- 
minished or increased by a jury in 
proportion to the amount of the fault 
attributable to him, while contribu- 
tory negligence as a defense in such 
an action should be pleaded, where 
it appears from the proof adduced 
by plaintiff, defendant company may 
avail itself thereof under the general 
issue. Farnsworth v. Tampa Elec- 
tric Co., 62 Fla. 166, 57 S 233. 

5. Sprinkles v. Missouri Public 
Utilities Co., (Mo. A.) 183 SW 1072. 

Demurrer to evidence in such cases 
see infra § 902. 

6. Konig vy. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135:°P 
141; Bogdon v. Los Angeles, etc., R. 


Co., 59 Utah 505, 205 P 571; Smith 
v. Ogden, ete, R. Co., 88 Utah 129, 
93 P 185 


Nonsuit or directed verdict gener- 
ally see infra §§ 899-901, 903-908, 

7. Bogdon. v. Los Angeles, ete., R. 
Co., 59 Utah 505, 205 P 571; Smith v. 
peasn, etc., R. Co., 33 Utah 129, 93 P 

Instructions generally 
§§ 909-942. 

8. Konig v. 


see infra 


Nevada-California- 


Oregon R18 CO, 6. INevV.; 1815-136) P 
41. 
9. Lauck v. Reis, 310 Mo. 184, 274 


SW 827; Ballman v. H. A. Lueking 
Teaming Co., 281 Mo. 342, 219 SW 
603; Doody v. California Woolen Mills 
Co., (Mo.) 216 SW 531; Boesel v. 
Wells, 260 Mo. 468, 169 SW 110; Ir- 
win v. McDougal, 217 Mo. A, 645, 274 
SW 923; Mueller v. Ralston Purina 
Co., (Mo. A.) 254 SW 720; Hensley v. 
Kansas City R. Co., (Mo. A.) 214 SW 
287; Lumb v. Forney, (Mo. A.) 190 
SW 988; Derrington v. Poplar Bluff, 
(Mo. A.) 186 SW 561; Cain v. Win- 
tersteen, 144 Mo. A. 1,128 SW 274; 


Collins v. Fillingham, 129 Mo, A. 340, 
108 SW 616; Konig v. Nevada-Cali- 
fornia-Oregon R. Co., 36 Nev. 181, 135 
P 141. And see cases supra note 4. 

10. Haney v. Mutual Creamery 
Co., 67 Mont. 278, 215 P 656;. Freis- 
heimer v. Missoula Creamery Co., 64 
Mont. 443, 210 PRP 329; Puckett v. 
Sherman, 62 Mont. 395, 205 P 250. 

ll. White v. United R. Co., 250 
Mo, 476, 157 SW 593; Roscoe, etc., R. 
ene: Taylor, (Tex. Civ. A.) 191 SW 
[a] Aggravating injury. — Al- 
though evidence tends to show con- 
tributory negligence of plaintiff in 
failing properly to care for his in- 
jury, which aggravated it, defendant 
cannot invoke this as a defense, 
where contributory negligence is not 
pleaded. Roscoe, etc., R. Co. v. Tay- 
lor, (Tex. Civ. A.) 191 SW 1175. 

12. Konig v. Nevada-California- 
vrpeen Re Co, 86, New. 181, 32352 


13. State v. Hallen, 165 Mo. A. 422, 
146 SW 1171. 

14. State v. Hallen, supra. 

15. Iowa.—Strever v. Woodward, 
178 Iowa 30, 158 NW 504; Fernbach 
v. Waterloo, 76 Iowa 598, 41 NW 370; 
See Willis v. Perry, 92 Iowa 297, 60 
NW 727, 26 LRA 124 (where a con- 
trary statement in syllabus is not 
supported by opinion). 

W. Va.—Woodell v. West Virginia 
Impr. Co., 38 W. Va. 23, 17 SE 386. 

Wis.—Stephan v. Abe, 185 Wis. 78, 
200 NW 682; Harper v. Holcomb, 146 
Wis. 183, 1830 NW 1128; Andrews v. 
Chicago, etc., R. Co., 96 Wis. 348, 71 
NW_ 372; McQuade y. Chicago, ete., 
R. Co., 68 Wis. 616, 32 NW 633; Cun- 
ningham v. Lyness, 22 Wis. 245. 

ng.—Holden v. Liverpool QGas- 
Light Co. 3 C. B. 1, 54 ECL 1, 136 
Reprint 1; Bridge v. Grand Junction 
R. Co.,, 3 M. & W. 244, 150 Reprint 
1134. Contra Knapp vy. Salsbury, 2 
Campb. 500, 170 Reprint 1231. 

Ont.—Kinney v. Morley, 2 U. Cc. GC. 
P. 226. See Doan v. Michigan Cent. 
R. Co,, 17 Ont. A. 481 [allowing app 
18 Ont. 482] (evidence of contribu- 
tory negligence is properly admissi- 
ble under a plea of “not guilty by 
statute,” without any special plea). 

[a] In New York (1) under Code 
Civ. Proc. § 841 b, in an action for 
damages for death, defendant must 
allege contributory negligence of the 
person killed. LaGoy v. Director 
Gen. of Railroads, 191 App. Div. 680, 
181 NYS 842 [rev on other grounds 
131 N. Y. 191, 181 NE 886]; Rinando 
v. Weeks, 172 App. Div. 319, 158 NYS 


365. And see Death § 155. (2) But 
in an action for personal injuries 
contributory negligence may, be 


shown under a general denial, and 


need not be specially pleaded. Levy 
v. Metropolitan St. R. Co., 34 Misc. 
220, 68 NYS 944 [app dism 34 Misc. 
518, 69 NYS 973]; MacDonell v. Buf- 
fum, 31 HowPr 154. 

16. See infra § 741. 

17. Bowker v. Donnell, 226 Fed. 
359; Long Island R. Co. v. Darnell, 
221 Fed. 191, 1836 CCA 1; Canadian 
Pac. R.'Co. v.. Clark, 73 Fed. 76, .20 
CCA 447 [rev 69 Fed. 543]. But see 
Western Real Est. Trustees _ v. 
Hughes, 172 Fed. 206, 209, 96 CCA 658 
(where the court said: “Plaintiff was 
entitled to rest upon the presumption 
that he was without fault or negli- 
gence until the contrary in some way 
was made to appear, and the burden 
of alleging and proving the contrary 
rested upon the defendants”). 


AS Bowker v. Donnell, 226 Fed. 
359. 
19. Evans v. Lake Erie, etc, R. 


Co., 78 Fed. 782. 

20.: See Pleading [31 Cye 151]. 

21. U. S.—Owl Creek Coal Co. v. 
Goleb, 210 Fed. 209, 127 CCA. 27. 

Ala.—Louisville, etc. R. Co. 
Pearce, 142 Ala. 680, 39 S 72. 

Ariz.—Young v. Campbell, 20 Ariz. 
355,,366; L817P. 171, 20 Arize 7d, 107 B 
19 [quot Cyc). 

Cal.—Hoffman v. Southern Pac. Co., 
(A.) 258 P 397, 401 [quot Cyc]; Ko- 
sone Beckner, 70 Cal. A. 624, 234 

Kan.—Leavenworth Light, etc., Co. 
v. Waller, 65 Kan. 514, 70 P 365 [rev 
9 Kan.:A. 301,615 P1327]. 

Ky.—South Covington, ete. R. Co. 
v. Herrklotz, 104 Ky. 400, 47 SW 
265, 20 KyL 750; Wright v. Cincin- 
nati, etc., R. Co., 94: Ky. 114, 21 SW 
581, 14 KyL 788; Weingartner v. 
Louisville, etc, R. Co., 42 SW 839, 
19 KyL 1023; Cincinnati, etc., R. Co. 
v. Wright, 11 KyL 234, 

La.—Jackson v. Natchez, ete.,' R. 
Co., 114 La. 981, 38 S 701, 108 AmSR 
366, 70 LRA 294. , 

Minn.—H. L. Elliott Jobbing Co. v. 
Chicago, etc., R. Co., 136 Minn. 138, 
161 NW 390. 

Miss.—Hasie v. Alabama, etc., R. 
oe 78 Miss. 413, 28 S 941, 84 AmSR 


Vv. 


Mo.—FPeterson y. Metropolitan St, 
R. Co., 211 Mo. 498, 111 SW 37; Mc- 
Donald v. Central Illinois Constr. Co., 
183 Mo. A. 415, 166 SW 1087. 

Mont.—Lewis v. Steele, 52 Mont, 
300, 157 P 575; Nelson v. Northern 
Pac. R. Co., 50 Mont, 516, 148 P 388; 
Day v. Kelly, 50 Mont. 306, 312, 146 
P 930 [quot Cye]. 

N. M.—Sandoval vy. Atchison, ete., 
R. Co., 30 N. M. 348, 347, 233 P 840 
Leite Cyey, 

Or.—Wallace v. Portland R., etc. 
Co., 103 Or. 68, 204 P 147; Bdlefson 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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: § 696-697] 


- complaint, but as a further, 


different paragraphs.22 It has been held, however, | 
that the pleading of contributory negligence after 
the usual denials of the allegations of the com- 
plaint, and immediately preceding the prayer, is 
subject to special demurrer ;”* but if plaintiff goes to 
trial on such pleading it is sufficient to sustain a 
motion for a nonsuit and judgment for defendant 
thereon,?* and it is-error to compel defendant to 
elect between the general denial and such special 


plea.?® 


Effect of such pleading. Such a plea of contribu- 
tory negligence following a general denial does not 
constitute an admission or confession of negligence 
on the part of defendant;?* it means merely that, 
assuming negligence on the part of defendant, never- 


NEGLIGENCE 


gence.*° 
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produce the injury,?’ or that plaintiff was guilty 
of negligence which contributed, not to any admitted 
negligence on the part of defendant, but to the 
accident which caused the injury;?8 and therefore 
such a plea is broad enough to admit evidence based 
on the theory of contributory negligence,?® and 
does not render proof of negligence unnecessary 
and limit the issues to that of contributory negli- 


[§ 697] (5) Plea That Plaintiff’s Negligence Sole 


theless plaintiff’s negligence united therewith to 


vy. Portland R., etc, Co. 69 Or. 18, 
136 P 832. 

Va.—Edwards v. Laurel Branch 
Coal Co., 133 Va. 534, 114 SE 108. 

Wash.—Kimble v. Stackpole, 60 
Wash. 35, 110 P 677, 35 LRANS 148; 
Pugh v. Oregon Impr. Co., 14 Wash. 
331, 44 P 547, 689. — 

[a] In Ohio (1) it has been held 
that a plea of contributory negli- 
gence implies some negligence by de- 
fendant and is inconsistent with a 
general and qualified denial of any 
negligence. Cincinnati Tract. Co. v. 
Stephens, 75 Oh. St. 171, 79 NE 2385; 
Bakas v. Casparis Stone Co, 14 
OhNPNS 577. (2) But, notwithstand- 
ing such inconsistency, it is not the 
policy of the law to deny defendant 
the right to prove contributory neg- 
ligence unless he first admits his own 
negligence, and the defense of con- 
tributory negligence will not be 
stricken out on the ground that it is 
sham pleading. Fruckey v. West, 12 
OhNPNS 45. (3) And it has been 
held that if the defense of contribu- 
tory negligence is well pleaded, it is 
not inconsistent with a general de- 
nial. Lichtenstein v. Hudepohl 
Brewing Co., 11 Oh. Cir. Ct. N.S. 441, 
31 Oh. Cir. Ct. 204; Nellis v. Cincin- 
nati Tract. Co., 16 OhS&CP 411, 3 
OhNPNS 527. (4) The plea as to 
contributory negligence is not mere 
surplusage, and a motion to make it 
more definite and certain will lie. 
Nellis v: Cincinnati Tract. Co., supra. 

Pleading inconsistent defenses gen- 
erally see Pleading [31 Cyc 147]. 

22. Kofoid v. Beckner, 70 Cal. A. 
624, 284 P 113; Weingartner v. Louis- 
ville, etc., R. Co., 42 SW 839, 19 KyL 
1023%.3) Cincinnati,.iietcs, | GRicCo. 227. 
Wright, 11 KyL 234; Sandoval v. 
Atchison, etc., R. Co., 30 N. M. 343, 
233 P 840; Edlefson v. Portland R., 
etc., Co., 69 Or. 18, 136 P 832. — 

[a] Thus a plea of contributory 
negligence which is set up not merely 
in denial of the allegations of the 
sepa- 
rate, and distinct answer and defense 
is sufficient. Starck v. Pacific Elec- 
tric UR. Co., 2172) Cal. 277, 156 PP. bl, 
LRAI1916E 58; Griswold v. Pacific 
Blectric R. Co., 45 Cal. A. 81, 187 P 
65. 


23. Griswold v. Pacific Electric R. 
., supra. 
panty Wr iswoid vy. Pacific Electric R. 
., supra. ‘ 
Core. McDonald v. Céntral Illinois 
Constr. Co., 183 Mo. A. 415, 166 SW 


1087. 


ection of remedies generally see 
Biocon of Remedies 20 C. J. p 1. 
26. Ala,—Birmingham R., etc., Co. 
v. Haggard, 155 Ala. 343, 46 S 519; 
Louisville, etc., R. Co. v. Pearce, 142 
Ala. 680, 39 S 72; McDonald v. Mont- 
gomery St. R. Co., 110 Ala. 161, 20 
S 317; Louisville, etc., R. Co. v. Hall, 
87 Ala. 708, 6 S 277, 13 AmSR 84, 4 
10. 
Bis only v. Campbell, 20 Ariz. 
355, 356, 181 P 171, 20 Ariz. 71,177 
Pp.19 [quot Cyc] 


Cal.—Hoffman v. Southern Pac. 


Co., (A.) 258 P 397, 401 [quot Cyc] 

Kan.—Fowler y. Brooks, 70 P 600; 
Leavenworth Light, ete, Co. v. 
Waller, 65 Kan. 514, 70 P 365 [rev 
9 Kan. A. 301, 61 P 327]. 

La.—Robertson v. Jennings, 128 La. 
795, 55:S 3875; Jackson v. Natchez, 
etc., R. Co., 114 La. 981, 38 S 701, 108 
AmSR 366, 70 LRA 294. 

Miss.—Hasie v. Alabama, ete. R. 
cy 78 Miss. 413, 28 S 941, 84 AmSR 

Mo.—Harbacek y, Fulton Iron 
Works Co., 287 Mo. 479, 229 SW 803; 
Peterson v. Metropolitan St. R. Co., 
211 Mo. 498, 111 SW 387; McDonald v. 
Morrison Plumbing, etc., Co., 209 Mo. 
A. 23, 236 SW 418. 

Mont.—Day v. Kelly, 50 Mont. 306, 
312, 146 P 930 [quot Cyc]. 

N. M.—Sandoval v. Atchison, etce., 
R. Co., 30 N. M. 3438,.233 P 840. 

Okl.—Clemens v. St. Louis, ete., R. 
Co., 35 Okl. 667, 670, 131 P 169 [cit 
Cyc]. 

27. Jackson v. Natchez, ete, R. 
Co:,, 414- La. 981,991. 38) S.:701;: 108 
AmSR’'366, 70 LRA 294; Day v. Kelly, 
50 Mont. 306, 311, 146 P 930. And 
see cases Supra note 26. 

“The plea of contributory negli- 
gence, when coupled with a denial, is 
always hypothetical in effect, if not 
in form, and amounts to no more 
than this: I deny absolutely that I 
am guilty of negligence; but assum- 
ing, without admitting it, that some 
act of mine was negligent in char- 
acter and proximately contributed to 
plaintiff’s injury, nevertheless plain- 
tiff’'s negligent acts united with my 
act to produce the injury, and with- 
out which the injury would not have 
occurred. To hold that such a plea 
admits the truth of the allegations 
of specific acts of negligence in the 
complaint would revolutionize the 
rules of pleading in vogue in states 
employing the Code system, as here.” 
Day v. Kelly, supra. 

28. Robertson v. 128 
La. 795, 55 S 375. 

[a] An amendment is permissible, 
making it plain that the plea is in- 
tended merely to charge plaintiff 
with negligence which contributed to 
the injury. Robertson vy. Jennings, 
128 ia. 795, 55:8 375. 

29. See infra § 734. 

30. Fowler v. Brooks, (Kan.) 70 
P 600; Clemens v. St. Louis, etc, R. 
Co., 85 Okl. 667, 181 P 169, 

31. U. S.—Watkinds vy. Southern 

Ry. {C0.;.438 “Hed, 411,5°4 LRA 
239. 


Cal.—Crabbe v. Mammoth Channel 
Gold Min. Co., 168 Cal. 500, 143 P 
714; Kofoid v. Beckner, 70 Cal. A. 
624, 284 P 1138; Brkljaca v. Ross, 60 
Cal. (AL 4310" 2139 P 290; ;Coffman) xv. 
Singh, 49 Cal. A, 342, 343, 344, 193 
P 259 [quot Cyc]. 

Fla.—Atlantic Coast Line R. Co. v. 
Shouse, 83 Fla. 156, 91 S 90. 

Mo.—Miller v. Engle, 185 Mo, A. 
558, 172 SW 631. i 

Mont.—Birsch v. Citizens’ HPlectric 
Co., 86 Mont. 574, 93 P 940. 

N. M.—Thayer v. Denver, etc., R. 


Jennings, 


Cause, and General Denial. 
thority, where the answer contains a general denial 
of negligence, a further plea that the injury was 
caused solely by plaintiff’s own negligence is in- 
sufficient as a plea of contributory negligence,** 


By the weight of au- 


Co., 21. .N...M.> 330, -154 .P691. 
N. Y.—Levy v. Metropolitan St. R. 
Co., 34 Misc. 220, 66 NYS 944 [app 


dism 34 Misc. 518, 69 NYS 973]. 

N. C.—Wright v. Southern R. Co., 
155 N. C. 325, 71 SE 306; Cogdell v. 
Wilmington,...etc.,. R.\,Co.,-132 N.C. 
na 44 SE 618, 130 N. C. 313, 41 SH 


Oh.—Glass v. William Heffron 
Co., 86 Oh. St. 70, 98 NE 923; Cincin- 
nati Tract. Co. v. Sanders, 12 Oh. Cir. 
Ct. N. S. 266, 32 Oh. Cir. Ct. 413; La- 
tham yv. Columbus R., ete., Co., 8 
OhNPNS 185. 

Okl.—Armstrong v. Green, 113 Okl. 
254, 241 P 789. 

[a] Reason for rule.—‘‘A general 
denial in effect claims that a defend- 
ant has exercised ordinary care and 
caution. Under such a plea, negli- 
gence on the part of the defendant is 
the issue, and if any injury has been 
caused, it must occur only by the 
negligence of the. plaintiff, which 
can not be considered contributory, 
but original negligence. If there is 
no negligence of defendant which 
causes the injury, there is then no 
occasion for the consideration of con- 
tributory negligence.” Latham v. 
Columbus R., etc., Co. 8 OhNPNS 
185, 187. 

[b] Illustrations.—(1) The words 
“and by way of further and separate 
defense, allege that the injury and 
collision in said complaint described, 
if any there was, was solely and 
proximately caused by the fault and 
negligence of the plaintiff, himself, 
and without any fault on the part of 
said defendant,’ when coupled with 
a paragraph denying negligence on 
the part of defendant, do not consti- 
tute a sufficient pleading of the de- 
fense of contributory negligence. 
Kofoid v. Beckner, 70 Cal. A. 624, 
630, 284 P 113. (2) An answer al- 
leging that the accident and its con- 
sequences were due wholly and en- 
tirely to the negligence of the plain- 
tiff, and that defendant was not neg- 
ligent, does not plead contributory 
negligence, because such allegations 
were provable under the specific de- 
nials of the answer. Coffman vy. 
Singh, 49 Cal. A. 342, 198 P 259. (3) 
An answer setting up a general de- 
nial, a denial that defendant ‘was 
negligent, and an averment that it 
was by plaintiff’s own fault and neg- 
ligence that he was injured, does not 
raise the issue of contributory negli- 
gence, but asserts that plaintiff’s own 
negligence was the sole cause of his 
injury. Glass v. William Heffron Co., 
86: Oh. St; 70,98. NBL, 923. 164) 6 Am 
answer is insufficient as a plea of 
contributory negligence which “de- 
nies that through no fault or negli- 
gence of plaintiff’ he was injured, as 
alleged in the complaint, and which 
avers that defendant used due care 
and diligence in the matter com- 
plained of, and that the alleged in- 
jury to plaintiff was not caused by 
any negligence on the part of defend- 
ant, but was ‘wholly owing to the 
negligence and fault of the plaintiff 
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and renders the answer demurrable,®? since such 
an allegation merely presents the same issue as does 
a general denial or general issue;?* and as there 
is no occasion for such an averment in connection 
with a general denial, it is, therefore, surplusage 
and immaterial.** It has been held, however, that 
such a plea is sufficient to put in issue plaintiff’s 
negligence as the sole cause of the injury;*® and 
it has also been held that such an answer denying 
the negligence charged and alleging that the in- 
jury was caused by the negligent act of plaintiff is 
sufficient to raise the issue and permit proof of 
contributory negligence;** and that a plea of con- 
tributory negligence is not subject to the objection 
that it does not show contributory negligence but 
rather shows that plaintiff was the sole party guilty 
of negligence.** 

[§ 698] (6) Sufficiency of Allegation of Contribu- 
tory Negligence—(a) In General. Allegations of 
contributory negligence as a defense should not be 
in the alternative,** or conditional ;*® and it has been 
held that such negligence should be alleged with 
greater particularity than,*® or, at least, in the 
same manner and with the same particularity as, 
negligence that is alleged as a ground of recovery,*? 
and in some jurisdictions this rule exists by virtue 
of statute.t2 Where the complaint counts on_dis- 
covered peril, a plea of contributory negligence 
must show that the negligent act of the person in- 
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jured was committed by him with knowledge of 
his peril.** : 

Denying or admitting negligence. A plea of con- 
tributory negligence need not deny the negligence 
alleged in the complaint,** and although such a plea 
need not admit negligence,*® it may be sufficient 
although it expressly admits the negligence alleged, 
if it sufficiently shows that plaintiff was also guilty 
of contributory negligence, and that his own negli- 
gence proximately contributed to his injury.*° 

Cross complaint. Contributory negligence may 
be sufficiently pleaded by an allegation thereof in a 
cross complaint.** 

[§ 699] (b) General Averment. In some of, the 
jurisdictions which . require it to be specially 
pleaded,*® contributory negligence may be alleged 
in general terms without specifying the acts or omis- 
sions which constitute it.*9 

As against objection. In these jurisdictions a gen- 
eral allegation of contributory negligence is good 
as against a general demurrer,®® and unless objected 
to by a’ special demurrer*! or by a motion to make 
more definite and certain.®? And even in jurisdic- 
tions in which contributory negligence is generally 
required to be specifically alleged,®* a general aver- 
ment thereof is sufficient unless objection is made 
thereto before trial,®4 such as by demurrer,®® or by 
a motion to make more definite and certain,’® espe- 
cially where the general allegation is sufficient to 


himself.” Watkinds v. Southern Pac. 
Ri Co., 38 Fed. 711, 712, 4 LRA 239. 

[ec] Where general denial is the 
defense relied on, an allegation that 
the accident was due solely to the 
negligence of plaintiff serves no good 
purpose and is misleading. Cincin- 
nati Tract. Co: v. Sanders, 12 Oh. 
Cir. Ct. N. S. 266, 32 Oh. Cir. Ct. 413. 

32. Levy v. Metropolitan St. R. 
Co., 34 Misc. 220, 68 NYS 944 [app 
dism 34 Misc. 518, 69 NYS 973]. 

33. See infra § 703. 

34 Atlantic Coast Line R. Co. v. 
Shouse, 83 Fla. 156, 91 S 90; Ramp v. 
Metropolitan St. R. Co., 133 Mo. A. 
700, 114 SW 59; Latham v. Columbus 
R., etc., Co., 8 OhNPNS 185. 

35. Brkljaca v. Ross, 60 Cal. A. 
431, 213 P 290. See Magee v. North 
Pac. Coast R. Co., 78 Cal. 430, 485, 21 
P 114, 12 AmSR 69 (an allegation 
“that whatever injuries were sus- 
tained by said plaintiff were caused 
solely and wholly by his own care- 
lessness and negligence, and that but 
for his own carelessness and negli- 
gence he would not have been in- 
jured,’”” must be deemed denied by 
plaintiff, and raises an issue). 

36. Wallace v. Portland R., etc., 
Co., 103 Or: 68, 77, 204 P° 147; Tabor 
v. Coin Mach. Mfg. Co., 85 Or. 194, 
166 P 529; Susznik v. Alger Logging 
Oo, 76) Or, - 189, -14a7oP 922 AnnCas 
1917C 700; Edlefson v. Portland R., 
etc.,) Co:, 69 Or: 18; 136)P 832. 

“Tt seems absurd to say that while 
under a plea that plaintiff's negli- 
gence was partly the cause of the 
accident, defendant may offer proof 
and have an. instruction upon the 
theory of contributory negligence of 
plaintiff, yet if he goes a step fur- 
ther and pleads that plaintiff's negli- 
gence was wholly the proximate 
cause, his testimony to the effect 
that it was partly the cause must be 
disregarded.” Wallace v. Portland 
R., ete., Co., supra. 

37. Edwards v. Laurel Branch 
Coal Co., 133 Va. 534, 114 SE 108. 

38. Lockhart Vv. Sloss-Sheffield 
Steel, etc., Co., 165 Ala. 516, 51 S 627; 
Scott v. Seaboard Air Line R. Co., 67 
=: C. 136, 45 SH 129. 

39. Scott v. Seaboard Air Line R. 
Co., Supra. 


40. Alabama Great Southern R. 
Co. v. Brock, 161 Ala. 351, 49 S 453. 

41. Harrington v. Dunham, 273 
Mo. 414, 202 SW 1066; Neier v. Mis- 
souri Pac. R. Co., (Mo.) 1 SW 387; 
Freisheimer v. Missoula Creamery 
Co., 64 Mont. 443, 210 P 329; Surman 
v. Cruse, 57 Mont. 253, 187 P 890; 
Gleason yv. Missouri River Power 
Co., 42 Mont. 238, 112 P 394. 

42. See statutory provisions. 

{a] In Virginia (1) the particu- 
lars of contributory negligence must 
be pleaded as fully as plaintiff is re- 
quired to state the negligence. Code 
(1919) § 6092; Gen. L. (19238) § 6092. 
(2) “The only purpose of the stat- 
ute was to require the defense of 
contributory negligence to be set out 
in advance of the trial in such way 
as to give the plaintiff reasonable 
notice of the character of proof 
which it would have to meet and 
overcome in combating such de- 
fense.” Edwards v. Laurel Branch 
Coal Co., 133 Va. 534, 546, 114 SE 


108. 

43. Southern R. Co. v. Stewart, 
153 Ala. 133, 45 S 51; Johnson v. 
Birmingham R., ete., Co., 149 Ala. 
529, 43 S 33. 

44. Birmingham R., etc., Co. v. 


Yates, 169 Ala. 381, 538 S 915; Cincin- 
ae etc., R. Co. v. Wright, 11 KyL 
Plea of contributory negligence and 


general denial see supra § 696, 
45. See supra § 690. 
46. Birmingham R., etc, Co. v. 


Yates, 169 Ala. 381, 53 § 915. 
47. Grover v. Morrison, 47 Cal. A. 
521, 190 P 1078. 


48. See supra § 692. 
49. Kan.—Broman v. Kimball, 112 
Kan. 186, 210 P 191; Kirkland v. 


Atchison, etc., R. Co.; 104 Kan. 388, 
392, 179 P 362 [cit Cyc]. 

Ky.—Hall v. Mengel Box Co., 160 
Ky. 586, 169 SW 985; Chesapeake, 
ete., R. Co. v. Smith, 101 Ky. 104, 39 
SW 832, 18 KyL 1079. 

La.—Allen v. Bolinger, 129 La. 375, 
56 S 321. 

Minn.—H. L. Elliott Jobbing Co. v. 
Chicago, etc., R. Co., 186 Minn. 138, 
161 NW 390. 

Nebr.—Lincoln Tract. Co. v. 
Brookover, 77 Nebr. 221, 111 NW 357, 


77 Nebr. 217, 109 NW 168; Chicago, 
etc., R. Co. v. Oyster, 58 Nebr. 1, 78 
NW 359. 

N. Y.—Wall v. Buffalo Water 
Works, 18 N. Y. 119; Robinson. v. 
Ocean SS. Co., 162 App. Div. 169, 147 
NYS 310. 

{a] Blea held sufficient.—In an 
action for personal injuries, an an- 
swer which sets forth an act or 
omission of plaintiff, characterizes it 
as negligent, and alleges that it 
caused or contributed to the injury 
complained of by plaintiff’s petition, 
tenders the affirmative issue of con- 
tributory negligence. Lincoln Tract. 
Co. v. Brookover, 77 Nebr. 221, 111 
NW 357, 77 Nebr. 217, 109 NW 168. 

50. Chicago, etc., R. Co. v. Oyster, 
58 Nebr. 1, 78 NW 359 (demurrer ore 
tenus). 

51. Kirkpatrick v. St. Louis, etce., 
R. Co., 159 Fed. 855, 87 CCA 385 [cer- 
tiorari den 214 U. S. 513 mem, 29 SCt 
695 mem, 53 L. ed. 1063 mem]. 

52. Kirkpatrick vy. St. Louis, etc, 
R. Co., Supra (Kansas); Kirkland v. 
Atchison, etce., R. Co., 104 Kan. 388, 
179 P 362; ‘Chicago, .etcs > Ra Comin. 
Oyster, 58 Nebr. 1, 78 NW 359; Wall 
v. Buffalo Water Works Co., 18 N. Y. 


129. 
53. See infra § 700. 
54. Geninazza v. R. U. Leonori 


Auction, etc., Co., (Mo.) 252 SW 417, 
419 [cit Cyc]; Bollmeyer v. Eagle 
Mill, ete., Co., (Mo. A.) 206 SW 917; 
Derrington v. Poplar Bluff, (Mo. A.) 
186 SW 561; Borden v. Falk Co., 97 
Mo. A. 566, 71 SW 478; Stewart v. 
Galveston, etc., R. Co., 34 Tex. Civ. A. 
370, 78 SW 979. 

[a] Rule applied.—A general plea 
of contributory negligence not ex- 
cepted to is sufficient to warrant the 
submission of the issue raised there- 
by either generally or in any and all 
forms which the evidence warrants. 
Stewart v. Galveston, ete., R. Co., 34 
Tex. Civ. A. 370, 78 SW 979. 

55. Alabama Great Southern R. 
Co. v, Clark, 186 Ala. 450, 34 § 917; 
Berges v. Guthrie, 51 Cal. A. 547, 197 
P 356; Griswold v. Pacific HBlectric 
R. Co., 45 Cal. A. 81;,:187. P65. 

56. U. S.—McInerney v. Virginia- 
Carolina Chemical Co., 118 Fed. 653 
(South Carolina). : 


----rerreeeea - 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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advise plaintiff of defendant’s intention to insist 
In accordance with 
these rules, objection to a general averment of con- 
tributory negligence cannot be urged by plaintiff 


on that issue on the trial.®’ 


where he replies to the plea or 
raising such objection.®8 


[§ 700] (c) Specific Averment. By the weight of 
authority, a mere general statement to the effect 


- Oh.—Vanatta v. Baltimore, etc., R. 
Co., 17 OhS&CP 198, 4 OhNPNS 542; 
Durack v. Cincinnati Tract. Co., 16 
OhS&CP 471, 3 OhNPNS 531; Nellis 
v. Cincinnati Tract. Co., 16 OhS&CP 
411, 3 OhNPNS 527; Russell v. Lake 


Shore, ete., R. Co., 6 OhNPNS 353. 
Okl.—Sand Springs R. Co. v. 
Woods, 95 Okl. 179, 217 P 363; Ok- 


mulgee Window Glass Co. v. Bright, 
65 Okl. 53, 183 P 898. 

Ss. C.—Wingo v. Inman Mills, 76 
S.C. 550, 57-SHE 525. 

Wis. —McQuade v. Chicago, etc., R. 
Co., 68 Wis. 616, 32 NW 633. 

[a] Ilustration.—An answer al- 
leging that, if plaintiff was injured 
it was the result of negligence on 
his part, and was the result of want 
of care for his own safety, and that 
the acts and conduct of plaintiff con- 
tributed to such injury, if any, and 
therefore defendant denies its lia- 
bility, is sufficient in the absence of 
a motion to make more definite and 
certain to raise the issue of con- 
tributory negligence. Sand Springs 
pte v. Woods, 95 Okl. 179, 217 P 

[b] In the federal courts (1) 
where the answer contains only a 
general averment, a motion will lie 
to require it to be made more spe- 
eific, where, under the practice of the 
state in which the court is sitting, 
such motion will lie as to any matter 
of special defense. Gadonnex v. New 
Orleans R. Co., 128 Fed. 805 (Louis- 
jana). (2) Under the rule of code 
pleading that the facts relied on be 
stated in a clear and concise manner, 
an answer alleging that the injuries 
causing the death of plaintiff’s intes- 
tate arose from his carelessness, neg- 
-ligence, and fault may be required to 
be made more definite. McInerney 
v. Virginia-Carolina Chemical Co., 118 
Fed. 653 (South Carolina): 

57. Derrington v. Poplar Bluff, 
(Mo. A.) 186 SW 561; Wingo v. In- 
man Mills, 76 S. C. 550, 57 SE 525. 

58. Brown v. Seattle City R. Co., 
16 Wash. 465, 47 P 890. 

[a] Thus, where plaintiff nega- 
tives contributory negligence in his 
complaint and in his reply denies 
such defense as set up by defendant, 
instead of demurring thereto, he can- 
not on the trial object to the intro- 
duction of evidence of contributory 
negligence on the ground that the 
answer does not state facts sufficient 
to constitute such defense. Brown y. 
Seattle City R. Co., 16 Wash. 465, 47 
P 890. 

Replication or reply generally see 
infra §§ 706, 

59. See cases infra note 61. 

60. See supra § 699. 

61. U. S.—Gadonnex v. New Or- 
leans R. Co., 128 Fed. 805 (Louis- 
iana); MciInerney v. Virginia-Caro- 
lina Chemical Co. 118 Fed. 653 
{South Carolina). 

Ala.—Centennial Ice Co. v. Mitch- 
ell, 215 Ala. 688, 112 S 239; Thierry 
v. Oswell, 212 Ala. 418, 102 S 903; 
Hilburn vy. McKinney, 209 Ala. 229, 
96 S 61; Bice v. Steverson, 205 Ala. 
576, 88 S 753; Clinton Min. Co. v. 
Bradford, 200 Ala. ee 76 S 74; Ala- 
bama Great Southern R. Co. v. Flinn, 
199 Ala. 177, 74 S 246; ‘Dwight Mfg. 
€o. v. Holmes, 198 Ala: 590, 73 S$ 
933; Atkinson v. Dean, 198 Ala. 262, 
(33 S 479; Louisville, etc., RAUCO. UVe 
Moran, 190 Ala. 108, 66 S 799; Brown 
-v. St. Louis, etetR. Coy wil Ala. 310, 
55 S 107; St. Louis, etc, R. Co. v. 
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answer without 


that the injury. resulted from plaintiff’s 
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contribu- 
is not sufficient®® when properly 


objected to,°° but the acts or omissions which con- 
stitute the contributory negligence must be set out.** 
The allegations necessary for such a plea cannot 


be determined by any fixed rule, but depend upon 


Brantley, 168 Ala. 579, 53 S 305; 
Louisville, ete., R. Co. v. Bargainier, 
168 Ala. 567, 53 S.138; Southern Cot- 
ton Oil Co. v. Walker, 164 Ala. 33, 51 
S 169; New Connellsville Coal, etc., 
Co. v. Kilgore, 162 Ala. 642, 50 S 
205; Forbes v. Davidson, 41 S 312; 
Southern R. Co. v. Branyon, 145 Ala. 
662, 39 S 675; Southern R. Co. v. 
Shelton, 136 Ala. 191, 34 S 194; John- 
son v. Louisville, ete., R. Co., 104 Ala. 
241, 16 S 75, 58 AmSR 39; Louisville, 


etc., R. Co. v. Markee, 103 Ala. 160, | 
15 S 511, 49 AmSR 21; Tennessee 
Coal, ete., Co. v. Herndon, 100 Ala. 


451, 14 S 287; Mobile Light, etc., R. 
Co. v. Fuller, 18 Ala. A. 308, 92 S 
90; McVoy v. Chassin, 17 Ala. A. 646, 
88 S 29; Hines v. Laurendine, 17 Ala. 
A. 350, 84 S 780; Cook v. Standard 
Oil Co., 15 Ala. A. 448, 73 S 768. 

Ark.—St. Louis-San Francisco R. 
oer v. Bates, 163 Ark. 335, 258 SW 
992. 

Cal.—Crabbe v. Mammoth Channel 
Gold Min. Co., 168 Cal. 500, 143 P 
714; Hoffman "vy. Southern Pace. Co., 
(A.) 258 P 397; Strand v. Everett, 
(A.)-258 P 115% Kofoid v. Beckner, 10 
Cal. A. 624, 234 P 1135; Griswold v. 
Pacific Blectric R. Co., 45 Cal. A. 81, 
187 P 65. 

Colo.—Pawnee Farmers’ El., etc., 
Co. v. Powell, 76 Colo. 1, 227 P 836, 
37 ALR 6. 

Fla.—German-American Lumber 
Co. v. Barrett, 66 Fla. 181, 63 S 661. 

Ind.—Jeffersonville, etc., R. Co. v. 
Dunlap, 29 Ind. 426; Wood v. Mears, 
12 Ind, 515; 74 AmD*222: 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

Mo.—Keppler v. Wells, 238 SW 
425; Doody v. California Woolen 
Mills Co., 216 SW 531; Harrington v. 
Dunham, 273 Mo. 414, 202 SW 1066; 
Benjamin v. Metropolitan St. R. Co., 
245 Mo. 598, 151 SW 91; Harrison v. 
Missouri Pac. R. Co., 74 Mo. 364, 41 
AmR 318; Dodge v. Kirkwood, (A.) 
260 SW 1012; Norton v. Hines, 211 
Mo. A. 438, 245 SW 346; Meredith v. 
Claycomb, (A.) 216 SW 794; Allen v. 
Quercus Lumber Co., 171 Mo. A. 492, 
157 SW 661; Cain v. Wintersteen, 144 
Mo. A. 1, 128 SW 274. But see Neier 
v. Missouri Pac. R. Co., 1 SW 387 
(general averment of contributory 
negligence, without specifying the 
particular act complained of, held 
sufficient). 

Mont.—Freisheimer v. Missoula 
Creamery Co., 64 Mont. 448, 210 P 
329; Surman v. Cruse, 57 Mont. 253, 
187 P 890. 

N. C.—Wright v. Southern R. Co., 
155 N. C. 325, 71 SE 306; Watson v. 
Farmer, 141 N. C. 452, 54 SE 419. 

Oh.—Durack v. Cincinnati Tract. 
Co., 16 OhS&CP 471, 3 OhNPNS 531 
foverr in effect Barrackman v. Cleve- 
land, etc., R. Co., 14 OhS&CP 81, 1 
OhNPNS 237]. 

Or.—Edlefson v. Portland R., 

Co 
76 


69 Or. 18, 1386 P 832. 
g C.—Wing o v. Inman Mills, 
Be C050" 37 SE 525; Charping Vv. 
mente Mills, 10'S. Cc 470, 50 SH 
Tex.—San Antonio, etc., R. Co. v. 
Belt, (Civ. A.) 46 SW 374. 
Va.—Edwards v. Laurel Branch 
Coal Co., 138 Va. 534, 114 SE 108. 
Ont.—Kelly v. Martin, 6 OntWR 


141, 
Light, 


etc., 


Que.—Montreal, etc., 
Co. v. Stillwell, 5 Que. Pr. 148 

“To put it in another way: If a 
defendant wishes to rely upon the 


etc., 


the facts of each particular case;°? but the facts 
stated must be such that the conclusion of negli- 


rule that the plaintiff must prove 
his case, the general denial would 
accomplish his purpose. But if he 
intends to go beyond this, and to 
avail himself of a defense, notwith- 
standing that negligence may be 
proved against him, by showing con- 
tributory negligence on the part of 
the plaintiff, he must state his facts 
upon which he relies, 
negligence could be inferred. ”  Mc- 
Inerney v. Virginia-Carolina Chemi- 


cal: Co. 118 Fed. 653, 655 (South 
Carolina). 
[a] “A concise statement of the 


facts indicating the commission or 
omission of acts which would be re- 
quired of one under similar circum- 
stances in the exercise of ordinary 
care and which would appear to di- 
rectly contribute to the injuries 
complained of must be alleged.” Hoff- 
man _v. Southern Pac. Co., (Cal. A.) 
258 P 397, 401. 

[b] Pleas held sufficient.—(1) As 
to standing in a street purchasing 
produce from a huckster’s wagon and 
obstructing the street, and, with 
knowledge of the situation, negli- 
gently failing to make any observa- 
tion for approaching trains. Jeffer- 
son Dairy Co. v. Thomas, 214 Ala. 
305, 107 S 449. (2) In an action for 
death by drowning at defendant’s 
bathing resort. Thierry vy. Oswell, 
212 Ala. 418, 102 S 908. (8) In an 
action for falling into an open water- 
way, a plea that decedent knew of the 
location of the waterway, that it con- 
tained hot water, and that it was at 
times uncovered, that he attempted 
to cross it while it was uncovered 
and when steam arising therefrom 
obstructed the view, and that he did 
not use due care to ascertain whether 
it was covered. Osborne v. Alabama 
Steel, etc., Co., 1385 Ala. 571, 33 S 687. 
(4) In an action for a coal miner’s 
death from coal falling, a plea that 
the accident occurred when decedent 
was negligently working under over- 


hanging loose coal, which he had 
been warned to take down. Edwards 
v. Laurel Branch Coal Co., 133 Va. 


534, 114 SE 108. 

[c] A plea that plaintiff could 
have avoided the accident after he 
saw the danger is sufficient as a plea 
of contributory negligence. Bauman 
v. Edgar, 72 Cal. A. 448, 236 P 943. 

{d] Pleas held insufficient.—(1) 
In an action by an employee of a 
shipbuilding company, injured while 
on a pile driver belonging to defend- 
ant engaged to drive piles for the 
company. Doullut v. Hoffman, 204 
Ala. 33; 86S 73.) (2). A plea, in an 
action for injury to a piano by one 
while moving it, under a contract in 
the line of his business, from one 
house to another, that plaintiff was 
guilty of contributory negligence, in 
that he was himself superintending 
the moving and loading of it, and 
that it was loaded and moved accord- 
ing to his instructions, is bad in not 
averring any facts of negligence of 


plaintiff. Smiley v. Keith, 3 Ala. A. 
854, 57 S 127. 
62. Hoffman v. Southern Pac. Co., 


(CARPAL) 2OS! 200 te 

[a] “It has’ been a perplexing 
question upon which the courts have 
differed widely as to just what alle- 
gations would be sufficient to consti- 
tute an adequate defense upon a plea 
of contributory negligence. It is ap- 
parent that no fixed rule in this re- 
gard can be assigned which will fit 


from which- 
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gence on the part of plaintiff follows as a matter 
of law,°* or is reasonably suggested as an inference 
of fact;°* and they must show the particular con- 
tributory negligence set up as a defense.®> It is 
not necessary, however, to be so specific as to allege 
-facts which are mere matters of evidence by which 
the negligent acts or omissions are to be proved,°*® 
or to allege all the facts so specifically as to show 
that there was some way to ayoid an injury.®* But 
it is not sufficient, under this rule, to allege the 
contributory negligence as a mere conclusion, with- 
out a sufficient statement of the facts to support 
it;6* or to state facts from which such negligence 
might or might not be inferred;°® nor is a plea 
sufficient which does not with certainty impute to 
the person injured the omission of any duty or the 
commission of any act negligent or otherwise.”° 
Separate paragraphs. An answer containing sev- 
eral paragraphs is not insufficient because certain 
paragraphs do not set out the matters constituting 
contributory negligence, where such matters are set 
out in other paragraphs.“t On the other hand, it 
has been held that a paragraph alleging contribu- 
tory negligence, which has already been fully 
pleaded, is demurrable,’* and may be stricken on 


all classes of cases; each case will 
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motion as surplusage.”® 

[§ 701] (d) Use of ‘‘Negligent’’ or Equivalent 
Term. Plaintiff’s aets or omissions must be shown 
to be negligent or culpable otherwise than by the 
mere statement that they are so,’* and if the plea 
fails to allege facts constituting contributory neg- 
ligence it is not eured by the use of the term ‘‘neg- 
ligently.’’7> On the other hand, if the facts alleged 
in the plea clearly show contributory negligence per 
se it is, not necessary to use ‘‘negligently’’ or an 
equivalent term in describing plaintiff’s act or omis- 
sion,”® or to use the specific term ‘‘contributory 
negligence,’’*? and, in such a case, it is sufficient 
to charge contributory negligence in general terms.’* 
Likewise, if the plea sets up facts constituting con- 
tributory negligence it is good, although it is desig- 
nated as a plea of assumed risk.“® But where the 
facts averred to show contributory negligence are 
consistent with a negative inference, and are equivo- 
eal, plaintiff’s act or omission must be characterized. 
as negligent, in order to constitute a good plea.®° 

[§ 702] (e) Connection between Contributory 
Negligence and Injury. A plea of contributory neg- 
ligence must show that the contributory negligence 
charged contributed to or was a proximate cause 


depend upon the particular facts in- 
volved.” Hoffman v. Southern Pac. 
Co,aCCal. A.) 258: P3397, 401. 

63. McInerney v. Virginia-Caro- 
lina Chemical Co., 118 Fed. 653; Bir- 
mingham R.,,.ete; Co. Vv. Hunt, 200 
Ala. 560, 76 S 918; Clinton Min. Co. 
v. Bradford, 200 Ala. 308, 76 S 74; 
Sloss-Sheffield Steel, etc., Co. v. Har- 
rison, 200 Ala. 281, 76 S 47; Dwight 
Mfg. Co. v. Holmes, 198 Ala. 590, 73 
S 933; Birmingham R., etc., Co. v. 
Gonzalez, 183 Ala. 278, 61 S 80, Ann 
Casi916A 543; Osborne v. Alabama 
Steel, ete., Co: 1385) pAla, 671, 33.5 
687; Louisville, etc., R. Co. v. Mar- 
kee, 103 Ala. 160, 15 S 511, 49 AmSR 
21; Mobile Light, ete., Co. v. Fuller, 
18 Ala. A. 308, 92 S 90; Cook v. Stand- 
ard Oil Co., 15 Ala, A. 448, 73 S 763. 

{a] Surrounding circumstances.— 
Where plaintiff’s conduct is not neg- 
ligent per se, and yet may be so by 
reason of his. Surroundings, the plea 
must allege the surrounding circum- 
stances as far as reasonably practi- 
cable. Birmingham R., etc., Co. v. 
Gonzalez, 183 Ala. 278, 61 S 80, Ann 
Cas1916A 543. 

64. Birmingham R., 
Gonzalez, supra. 

65. Atkinson v. Dean, 198 Ala. 262, 
OPS Eee 

66. Jefferson Dairy Co. v. Thomas, 
214 Ala. 305, 107 S 449; Shelby Iron 
Coury. Bean, .203., Ala.’ 7857, 82.8: 92s 
St. Louis, etc., R. Co. v. Brantley, 168 
Ala. 579, 538 S 305; Louisville, etc., R. 
Co. v. Bargainier, 168 Ala. 567, 53 S 
138; Pace v. Louisville, etc., R. Co., 
166 Ala. 519, 52 S 52; Alabama Great 
Southern R. Co. v. Clark, 136 Ala. 
450, 34 S 917; Alcorn v. Chicago, etc., 
R. Co., 108 Mo, 81, 18 SW 188. 


etc.,2) Cov), Vv. 


67. Brown v. St. Louis, ete, R. 
Co., 171 Ala. 310, 55 S 107. 
68. Ala.—Hilburn v. McKinney, 


209 Ala. 229, 96 S 61; Alabama Great 
Southern R. Co. v. Molette, 207 Ala. 
624, 93 S 644; Bice v. Steverson, 205 
Ala. 576, 88 S 753; Shelby Iron Co. v. 
Bean, 203 Ala. 78, 82 S 92; Clinton 
Min. Co. v. Bradford, 200 Ala. 308, 76 
S 74; Dwight Mfg. Co. v. Holmes, 198 
Ala. 590, 73 S 933;-Evans v. Alabama- 
Georgia Syrup Co., 175 Ala. 85, 56 S 
529; Brown v. St. Louis, etc., R. Co., 
171 Ala. 310, 55 S 107; Louisville, 
etc., R. Co. v. Calvert, 170 Ala. 565, 
54 S 184; Briggs v. Tennessee Coal, 
etc., R..Co., 163 Ala. 237,50 S, 1025; 
U.S, Cast’ Iron) Pipe) ete.,, Co.y. 


Granger, 162 Ala. 637, 50 S 159: 


Southern R. Co. v. Hobbs, 151 Ala. 
335, 438 S 844; Alabama Western R. 
Co. v. Russell, 144 Ala. 142, 39 § 311, 
113 AmSR 24; Tennessee Coal, ete., 
R. Co. v. Herndon, 100 Alia. 451, 14 S 
287; McVoy v. Chassin, 17 Ala. A. 
646, 88 S 29. ; 

Ark.—St. Louis-San Francisco R. 
Co. v. Bates. 163 Ark. 335, 258 SW 992. 

Cal.—Hoffman v. Southern Pae. 
Co., (A.) 258 P 397. 

Miss.—Fuller v. Illinois Cent. R. 
Co., 100 Miss. 705, 56 S 783. 

Mo.—Geninazza v. R. U. Leonori 
Auction, ete, Co., 252 SW 417, 419 
[cit Cyc]; Keppler v. Wells, 238 SW 
425; Dodge v. Kirkwood, (A.) 260 
SW 1012. 

Oh.—Durack v. Cincinnati Tract. 
Co., 16 OhS&CP 471, 3 OhNPNS 581. 
{font nris ony. v. Martin, 6 OntWR 

[a] Allegations held bad as mere 
conclusions.—(1) A plea that plaintiff 
heedlessly and thoughtlessly did a 
certain act, Alabama Great Southern 


R. Co. v. Molette, 207. Ala. 624, 93 S 


644, (2) An allegation that plaintiff 
was not entitled to recover because 
he was guilty of negligence when in- 
jured, Keppler v. Wells, (Mo.) 238 SW 
425. (3) A plea that the acts. com- 
plained of were due to the negligence 
or carelessness of plaintiff. Hoffman 
v. Southern Pac. Co., (Cal. ‘A.) 258. P 
397. (4) A plea that whatever in- 
jury, if any, was sustained, as al- 
leged by plaintiff in his petition, was 
a result of his own carelessness 
and negligence directly contributing 
thereto. Harrington v. Dunham, 273 
Mo. 414, 202 SW 1066; Benjamin v. 
Metropolitan St. R. Co., 245 Mo. 598, 
151 SW 91; Dodge v. Kirkwood, (Mo. 
A.) 260 SW 1012. (5) A, plea, in an 
action for injuries to plaintiff from 
falling down an elevator shaft, that 
plaintiff proximately contributed to 
the injury, in that he negligently 
stepped into the opening, causing the 
injury. Evans v. Alabama-Georgia 
Syrup Co., 175 Ala. 85, 56 S 529. 

69. Montgomery, St. R. ..Co..-¥. 
Shanks, 139 Ala, 489, 37 S 166; Cole vy, 
Searfoss, 49 Ind. A. 334, 97 NE 345. 

[a] Thus an answer not alleging 
contributory negligence, but stating 
facts from which such negligence 
might or might not be inferred by 
minds of equal intelligence and fair- 
ness, is insufficient to state the de- 
fense of contributory negligence, 
since no inference will be indulged 
to supply a necessary averment un- 


less it is a necessary inference and 
the only one that could be drawn 
from the facts pleaded. Cole v. Sear- 
foss, 49 Ind. A. 334, 97 NE 345. 

70. Montgomery St. R.. Co. v. 
Shanks, 139 Ala. 489, 37 S 166. 

71. Riley v. Fisher, (Tex. Civ. A.} 
146 SW 581. 


72. Evans v. Lake Erie, etc. R. 
Co., 78 Fed. 782. 
73. Evans v. Lake Erie, ete, R. 


Co., Supra. 

74 Louisville, etc., R. Co. v. Bar- 
gainier, 168 Ala. 567, 53 S 138. 

75. Hines v. Laurendine, 17. Ala. 
A. 350, 84. S 780. 

76. Hurt v. Southern R. Co., -205 
Ala. 179, 87 S.533; Schmidt v. Mo- 
bile Light, ete., Co., 204 Ala. 694, 696, 
87 S 181; Birmingham R., ete Co. v. 
Yates,.169 Ala. 381, 53 S 915: 

“Tt is beyond question that, when 
the facts alleged in a plea of con- 
tributory negligence show that the 
act. attributed to plaintiff and pre- 
venting his recovery was negligence 
per se on his part and contributed to 
his injury, it is unnecessary to al- 
lege that such act was negligently 
committed, done, or permitted by 
plaintiff.”. Schmidt v. Mobile Light, 
ete., Co., supra. 

77. Hoffman v. Southern 
Co.,. (Cali; A.) 258 P 397%: 

78. Crabbe v. Mammoth Channel 
Gold Min. Co., 168 Cal. 500, 143 P 
714; Strand v. Hverett, (Cal. A.) 258 
FP 116. : 

79, McGeever v. O’Byrne, 203 Ala. 
266, 82 S 508; King v. Woodward 
Iron Co., 177 Ala. 487, 59 S 264. 

80. Alabama Great Southern R. 
Co. v. Molette, 207 Ala. 624, 93 S 644; 
Schmidt v. Mobile Light, ete., Co., 
204 Ala. 694, 87 S 181; Birmingham 
R., ete., Co. v.,Coli, 203 Ala. 644, 84 
S 844; Birmingham R., ete. Co. v. 
Barranco, 203 Ala. 6389, 84 S 889; 
Shelby Iron Co. v. Bean, 203 Ala, 78, 
82 S 92; Birmingham R., etc., Co. v. 
Gonzalez, 183 Ala. 273, 61 S 80, Ann 
Cas1916A 543; Montgomery v. Wyche, 
169 Ala. 181, 538 S 786; Pace v. Louis- 
ville, ete.) Riu ios, 166) Alan 51OP 525% 
52; Freisheimer v. Missoula Cream- 
ery Co., 64 Mont. 448, 210 P 329.- 

[a] Rule applied.—A plea alleg- 
ing in the alternative that plaintiff, 
being aware of his danger, heed- 
lessly, thoughtlessly, or recklessly 
did a certain act is bad for avoiding 
the word “negligently.” Alabama 
Great Southern R. Co, v. Molette, 207 
Ala. 624, 93 S 644, : 


Pac. 
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of the injury complained of,8! although a direct 
allegation thereof is not necessary if the plea, when 
considered with the complaint, shows the causal 


connection.®? 


[§ 703] (f) Alleging Plaintiff’s. Negligence as 
Sole Cause of Injury. A plea alleging that plaintiff 
was injured solely by his own fault, carelessness, 
or negligence,®? or by his own negligence and not 
by any negligence of defendant,§4 is not a sufficient 
As a matter of 
fact it is not a plea of contributory negligence 
at all, for the law where contributory negligence 
exists presupposes the negligence of defendant, and 


plea of contributory negligence. 


a plea of this nature denies it;%5 


a denial that plaintiff was without fault;5° it is a 
direct negation of the cause of action,®” and is in 
effect nothing more than a general denial or a rais- 
Nevertheless such alle- 
gations are sufficient to put in issue plaintiff’s negli- 
gence as the sole cause of the injury.®? 


ing of the general issue.®® 


$1. Ala.—Thierry v. Oswell, 212 
Ala. 418, 102 S 903; Schmidt v. Mo- 
bile Light, etc., Co., 204 Ala. 694, 87 
S 181; Maddox v. Chilton Ware- 
house, etc. Co. 171 Ala. 216, 55 S 
93; Louisville, ete, R. Co. v. Bar- 
gainier,; 168 Ala. 567, 53 S 1388; St. 
Louis, etc., R. Co. v. Phillips, 165 
Ala. 504, 51 S 638; New Connellsville 


Coal, etc., Co. v. Kilgore, 162 Ala. 
642, 50 S 205; Bear Creek Mill Co. 
v. Parker, 134 Ala: 293,.32 S: 700; 


Mobile Light, etc., Co. v. Fuller, 18 
Ala. A. 308, 92 S 90; Alabama Iron, 
etc., Co. v. Benenante, 11 Ala. A. 644, 
66 S 942. 

Cal.—Crabbe v. Mammoth Channel 
Gold Min. Co., 168 Cal. 500, 143 P 
714; Strand v. Everett, (A.) 258 P 
Bla 

yi — Harris vo: Rex: Coal 'Co., 177 
Ky. 630, 197 SW 1075; Owen v. 
Louisville, ete, Rs Co:, 87 Ky. 626, 
9 SW 698, 841, "10 KyL 554. 

Mont.—Freisheimer v. Missoula 
Creamery Co., 64 Mont. 443, 210 P 
329. 

Or.—Edlefson v. Portland R., ete., 
Co., 69 Or. 18, 136 P 832. 

[a] Rule applied.—In an action 
for injury received by a horse while 
it was being unloaded from a car, an 
answer that plaintiff negligently per- 
mitted the horse to rear and fall, but 
not alleging that but for this neg- 
ligence the horse would not have 
been injured, does not set up the de- 
fense. Owen v. Louisville, ete., R. 
Co., 87 Ky. 626, 9 SW 698, 841, 10 
KyL 554. ' 

82. Reid v. Sloss-Sheffield Steel, 
etc., Co., 177 Ala. 262, 58 S 301 

83. Cal.—Coffman v. Singh, ‘49 Cal. 
Al 342) 343, 8447193" P 259 [cit Cyc]. 

Ky.—-Newport, BLCyr DUT, KOOL Ve 
Pirmann, 82 SW 976, 26 KyL 933. 

Mo. —Benjamin Vv. "Metropolitan St. 
R. Co., 245 Mo. 598, 151 SW 91; Cain 
v. Wintersteen, 144 Mo. A. 1, 128 SW 
274; Ramp v. Metropolitan St. R. Co., 
133 Mo. A. 700, 114 SW 59. 

Mont. —Melzner v. Chicago, etc., R. 
Co., 51 Mont. 487, 153 P 1019; Birsch 


v. Citizens’ Wlectric Co., 36 Mont. 
574, 93 P 940. 
Oh,—Hanna v. Stoll, 112 Oh. St. 


344, 147 NE 38389; Glass v. William 
Heffron Co., 86 Oh. St. 70, 98 NE 
923; Durack v. Cincinnati Tract. Cos, 
16 OhS&CP 471, 3 OhNPNS 531; La- 
tham v. Columbus R., etc., Co., 8 
PNS 185, 187 

Onn can not be claimed that an alle- 
gation of sole negligence of plaintiff 
is the same as a plea of contributory 
negligence.” Latham ‘vy. Columbus 
R., etc., Co., supra. 

84. See supra § 696. 

85. Cal.—Coffman v. Singh, 49 Cal. 
A. 342, 343, 344, 193 P 259 [quot Cyc]; 
Harrell vy. Fresno Tract. Con 32. °Cal, 
A. 510; 163 P 504. 

Mont.—Birsch Y. Citizens’ Electric 
Co., 86 Mont. 574, 98 P 940. 
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Children. 


possesses.°? 


it is more than 


N. C.—Coegdell v. Wilmington, etc., 
R. Co., 132 N. C. 852, 44 SE 618. 

Oh.—Latham v. Columbus R., ete., 
Co., 8 OhNPNS 185. 

Okl1.—Colonial Refining Co. v. La- 


throp, 64 Okl. 47, 166 P 747, LRA 
1917F 890. 
[a] Thus an averment that the 


injury was caused by plaintiff’s own 
carelessness and negligence is not 
tantamount to, but is clearly distin- 
guishable from, a_plea,of contribu- 
tory negligence. Latham v. Colum- 
bus R., etc., Co., 8 OhNPNS 185. 

86. Glass v. William Heffron Co., 
86 Oh. St. 70, 98 NE 923. 

87. Miller v. Engle, 185 Mo. A. 
558, 172 SW 681; Cain v. Wintersteen, 
144 Mo. A. 1, 128 SW 274. 

88. U. $—-Watkinds v. Southern 
Pac. R. Co., 38 Fed. 711, 4 LRA 2389. 

Fla,—Atlantic Coast Line R..Co. Vv. 
Crosby, 53 Fla. 400, 43 S 318. 

INGUS— Levys. Metropolitan St. R: 
Co.; 34 Misc. 220, 68 NYS 944 [app 
dism 34 Misc. 518, 69 NYS 973]. 

Oh.—Glass v. William Heffron Co.,; 
86 Oh. St. 70, 98 NE 923; Latham vy. 
Vern ae Rireteke Cor, "8 OhNPNS 

Okl.—Armstrong y. Green, 113 Okl. 
254, 241 P 789. 

H 


378, 34 ECL 787. 
[a] Thus a special plea to the 


effect that the injury complained of 
was caused entirely by the fault, 
negligence, and carelessness of plain- 
tiff, and by no carelessness, negli- 
gence, or fault on the part of de- 
fendant, simply amounts to the gen- 
eral issue. Atlantic Coast Line R. 
Co. v. Crosby, 53 Fla. 400, 43 S 318. 

89. Brkljaca v. Ross, 60’ Cal. A. 
431, 213 P 290; Ramp v. Metropolitan 
St. R. Co., 183 Mo. A. 700, 114 SW 59. 

90. Negativing contributory negli- 
gence of children see supra § 685. 

91. Jones v. Strickland, 201 Ala. 
138, 77 S 562; Central of Georgia ine 
Cor-v. Chambers, 183 Ala; 155, 62S 
724. Pratt Coal, etc., Co. v. Brawley, 
83 Ala. 371, 3 S 555, 3 AmSR 751; 
Westbrook v. Mobile, etc., R. Co., 66 
Miss. £60, 6 S 321, 14 AmSR 587. 
Jones v. Strickland, 201 Ala. 
138.77 S- 562. 

[a] “The facts necessary to fix 
on Gniglthtty should be alleged, and 
thus made an: issue, so that. the 
plaintiff would be informed and have 
an opportunity to meet or rebut the 
proof which the defendant would 
have to introduce to establish the 
necessary facts.’ Jones v. Strick- 
land, 201 Ala. 138, 141, 77 S 562. 

93. Indian Refining Co. v. Mar- 
crum, 205 Ala. 500, 88 S 445; Hunts- 
ville v. Phillips, 191 Ala. 524, 67.8 
664; Central of Georgia R. Co. v. 
Chambers, 183° Ala.” 165,-62 0S 724; 
Brand vy. Atlantic Coast Line R. Co.; 
64 Fla. 184, 188, 59 S 956 [cit Cyc]. 

[a] Rule applied in an action by 
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[§ 704] (7) Particular Applications®°—(a) As to 
A plea of contributory negligence on the 
part of a child of tender years must rebut the pre- 
sumption that it was incapable of negligence; it 
should allege the facts which would be necessary to 
prove responsibility of the infant for its alleged 
careless or negligent acts,®* such as that it was pos- 
sessed of the discretion, intelligence, and sensitive- 
ness to danger which an ordinary child of its age 
But there is no necessity of such aver- 
ment as to plaintiff suing as administrator for the 
death of the child.%* 
tender years as to be incapable of negligence, a 
plea of contributory negligence on the part of such 
child is bad as against a demurrer.®® 

[§ 705] (b) As to Imputed Negligence.°” 
or answer which seeks to avoid liability because of 
the negligence of a third person must allege facts 
which in law would allow such person’s negligence 
to be imputed to plaintiff.°8 


Where the child is of such 


A plea 


Thus, in an action 


an infant under ten years of age for 
a personal injury. Huntsville v. Phil- 
lips, 191 Ala. 524, 67 S 664. 

[b] Pleas held insifficient.—(1) 
A plea averring that plaintiff was not 
free from fault, with other aver- 
ments in support that do not make 
an issue as to the capacity of plain- 
tiff to appreciate the risks and dan- 
gers, is not good as against a spe+ 
cific ground of a demurrer that ‘“‘the 
said plea fails to charge or allege 
that the plaintiff was of sufficient 
age or understanding to appreciate 
any warning or danger communi- 
cated to him by language or appear- 
” Brand y. Atlantic Coast Line 
64 Mla, 184, 187, 59 S 956. 
(2) In an action for injuries to an 
eight-year-old child, pleas of con- 
tributory negligence alleging that 
plaintiff “appreciating and under- 
standing said act and the danger 
thereof,” that “plaintiff appreciated 
and understood the same and the dan- 
ger of running into said truck,” and 
that plaintiff “appreciated the danger 
of such fact and such act,” are insuf- 
ficient for failure to allege possession 
of that discretion, intelligence, and 
sensitiveness to danger which the 
ordinary child possesses when he is 
fourteen years of age. Indian Refin- 
ing Co. v. Marcrum, 205 Ala. 500, 501, 
88 S 445. 

94. Chambers v. Milner Coal, ete., 
Co.;) 143 Ala, 255, (39 oS: 170: 

Necessity of pleading contributory 
negligence in action for wrongful 
death generally see Death § 155. 

95. See supra § 553. 

96. South Covington, ete, R. Co. 
v. Herrklotz, 104 Ky. 400, 47 SW 265, 
20 KyL 750. 

97. Imputed negligence generally 
see supra §§ 573-594. 

98 Evans v. Lake ‘Erie, etc., R. 
Co., 78 Fed. 782; Norton v. Hines, 211 
Mo. A. 438, 245 SW 346; Byerley a 
Metropolitan St. R, Co., 172 Mo.- Ay 
470, 158 SW 413. 

[a] Allegation held insufficient.—- 
A paragraph in an answer, in an ac- 
tion for personal injuries alleged to 
have been caused by defendant's neg- 
ligence, which sets up the negligence 
of one:who was driving the vehicle 
in which -plaintiff was a passenger, 
such negligence not being imputable 
to plaintiff, is demurrable. Evans v. 
Lake Erie, ete., R. Co., 78 Fed. 782: 

{[b] Husband and wife.—(1) In an 
action for damages to a vehicle when 
driven by plaintiff’s wife, a plea 
charging plaintiff's wife with con- 
tributory negligence is insufficient to 
charge plaintiff with contributory 
negligence in the absence of alle- 
gations of facts which would in law 
allow the negligence of the wife 
to be imputed to plaintiff. Norton 
v. Hines, 211 Mo, A. 438, 245 SW 
346. (2) A street car company, to 
escape liability for injuries because 
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against a third person for injuries in a collision to 
a passenger in a vehicle driven by another, a plea 
of contributory negligence must allege that plaintiff 
owned or controlled the vehicle or had authority 
over the person driving it.°® A plea of contributory 
negligence of a bailee, in order to be available as 
against the bailor, must allege that the relationship 
between bailor and bailee was that of master 
and servant, or principal and agent, or that the 
bailor reserved direction and control with respect 
to the use of the thing bailed.2, Under the rule that 
the contributory negligence of a parent constitutes 
a defense, in an action for injury to or death of 
a child, where the action is by or for the benefit 
of the parent,®? a plea, in such action, of contribu- 
tory negligence on the part of ‘‘plaintiff’’ charges 
contributory negligence on the part of the parent, 
although he is suing as administrator.* 

[§ 706], 3. Replication or Reply—a. Necessity or 
Propriety. Subject to the general rules which gov- 
ern and control such pleadings,® a replication or 
reply should be made to affirmative averments in 
the answer or plea,® and to enable plaintiff to prove 
new matter in avoidance of the effect of special 
pleas;* but a reply need not be made to allegations 
which constitute a mere denial of the averments of 
the complaint;® nor is the want of a reply mate- 
rial where a special defense is set up with a general 
denial, and the facts of the special defense are 
admissible under the general issue.? 

Contributory negligence. Although, in some ju- 
risdictions, a plea of contributory negligence re- 
quires no reply, in order to place the burden of 
proof on defendant,’° in some jurisdictions an 


affirmative plea of contributory negligence may* 
of negligence of plaintiff's husband,, KyL 1761; 
must allege facts which would allow 
his negligence to be imputed to 
plaintiff, the mere fact that she|P 38 
owned the automobile which he was 


NEGLIGENCE 


3 State v. Highth Judicial 
Dist. Ct., 32 Mont. 37, 79 P 546; Pull- 
man oe v. Finley, 20 Wyo. 456, 125 


13. Jackson v. Moody, 177 Ky. 844, 


[§§ 705-706 


or must be controverted by a replication or reply,’* 
or by agreement of the parties,1* even though the 
complaint has negatived contributory negligence,+* 
and such negation is repeated in an amended com- 
plaint filed after the answer;!> but such a reply is 
required only where the matter relied on is shown 
to have constituted a part of the proximate cause 
of the injury.1® A replication or reply is not required 
to an answer amounting to no more than a denial 
of defendant’s negligence and a plea that the injury 
was wholly caused by the negligence of plaintitf.17 
Under a statute abolishing contributory negligence, 
when slight, as an absolute defense in-bar and sub- 
stituting therefor the rule of comparative negli- 
gence,!® a special replication alleging the shght char- 
acter of the contributory negligence is not necessary 
to authorize the court to apply the statute, where 
such negligence is pleaded as a defense.1® 

Effect of failure to reply. Except in jurisdictions 
in which such reply is not required,?° if plaintiff 
fails to reply to or otherwise controvert a plea of 
contributory negligence, the matter so pleaded will 
be regarded as admitted or confessed by plaintiff ;?* 
and defendant is entitled to have a verdict directed 
in his favor,?? or to have a judgment on the plead- 
ings,?* notwithstanding a verdict against him.?4 But 
if defendant’s motion for a directed verdict is over- 
ruled he is not thereafter entitled to a judgment 
notwithstanding the verdict, but only to a new trial 
for the error of the court in refusing the peremp- 
tory instruction.2> Defendant may waive his right 
to take advantage of plaintiff’s failure to make a 
reply by failing to make proper and seasonable ob- 
jection thereto,?° as by his failing to move for judg- 


556, 109 CCA 322 (Ohio). 
20. Depew v. Kilgore, 
263, 246 P 606. 
21. Wabash, etc., Canal vy. Mayer, 
10 Ind. 400; Jackson v. Moody, 177 


117 Okl. 


driving being insufficient to render 
such pleading unnecessary. Byerley 
v. Metropolitan St. R. Co., 172 Mo. A. 
470, 158 SW 413. 

99. Birmingham- Tuscalcosa R., 
etc., Co. v. Carpenter, 194 Ala. 141, 
69 S 626. 

1. Morgan County v. Payne, 207 
. 674, 98 S 628, 30 ALR 1243. 

2. Morgan County v. Payne, supra. 
3. See supra § 561. 

4. Davis v. Seaboard Air Line R. 
ay 186 IN. .CoydL5, 48! SHO 

5. See Pleading [31 Cyc 241 et 
seq]. 

6. Smith v. Louisville, etc., R. Co., 
95 Ky. 11, 283 SW 652, 15 Kyl 390, 22 
LRA 72; Hoffman v. Gordon, 15 Oh. 
Sty 214. 

Atlantic Coast line (RR. Cons. 
Mallard, 54 Fla. 143, +4 S 366. 

8. Smith v. Louisville, ete., R. Co., 
95 Ky. 11, 28 SW 652, 15 KyL 390, 22 
DRA, 72: 

9. Valley R. Co. v.'Roos, 9 Oh. Cir. 
Ct, 201, 6 Oh. Cir. Dec. 33 [aff 54 Oh. 
St. 668 mem, 47 NE 1115 mem]. 

10. Depew v. Kilgore, 117 Okl. 263, 
248 P 606. 

Burden of proof generally see infra 


Brown .v. St. Louis, ete, R. 
Co., 55 S 107 (where 
defendant pleads contributory negli- 
gence, plaintiff may by replication 
alleges facts tending to negative such 
negligence). 

[a] KBule applied in an action by 
an administrator for wrongful death 
of his intestate. Brown y. St. Louis, 
Cte ttn Coun dik Alain 310, ib bins, dO. 

12. Wabash, etc., Canal v. Mayer, 
10 Ind. 400; Jackson vy. Moody, 177 
Ky. 844, 198 SW 238; Louisville, etc., 
Re Co, ivi Paynter, 82 SW. 412° 9 216 


198 SW 2338. 

14. Louisville, etc., R. Co. v. Payn- 
ter, 82 SW 412, 26 KyL 761; Louis- 
ville, etc., R, Co. y. Copas, 95 Ky. 460, 
26 SW 179, 16 KyL 14; Pullman Co. 
v. Finley, 20 Wyo. 456, 125 P 380. 

[a] In Montana (1) under Code 
Civ. Proc. § 720, as amended by L. 
(1899) p 142, allegations in the an- 
swer of contributory negligence, in 
an action for personal injuries, con- 


stitute new matter, the truth of 
which is admitted by failure of 
plaintiff to reply thereto. State vy. 
Highth Judicial Dist. Ct., 32 Mont. 


389 P 546. (2) Prior to such 
amendment, the statute required a 
reply only when the answer con- 
tained a counterclaim, and hence a 
failure to reply in a personal injury 
case did not admit allegations of 
contributory negligence. Coleman vy. 
Perry, 28 Mont. 1, 72 P 42, 

15. Louisville, etc., R. Co. v. Payn- 
ter, 82 SW 412, 26 KyL 761. 


37, 


16, Pullman Co, v. Finley, 20 Wyo. 
456, 125 P 380. 
17. Watkinds v. Southern Pac. R. 


Co., 38 Fed. 711, 4.LRA 239; Thayer 
vy. Denver, ete., R. Co., 21 N. My: 330, 
154 P 691, 696 [quot Cyc]; Enid City 
R. Co. v. Webber, 32 Okl, 180, 121 P 
235, AnnCas1914 569. 

[a] MTllustration. — An answer 
which, after a general denial, alleges 
that the injuries did not result from 
the negligence of defendant, but 
were the result of the negligence of 
plaintiff, pleads no new matter and 
does not require a reply. Enid City 
R. Co. v. Webber, 32 Okl, 180, 121 P 
235, AnnCas1914A 569. 

18. Statutory comparative negli- 
gence generally see supra §§ 596-598. 

19. Hrie R. Co. v. White, 187 Fed. 


Ky. 844, 198 SW 2338; Louisville, etc., 
R. Co. v. Paynter, 82 SW 412, .26 
KyL 761; Brooks v. Louisville, ete., 
R. Co., 71 SW _ 507, 24 KyL 1818; State 
v. Highth Judicial Dist. Ct., 32 Mont. 
Bilge Ce Lee NNO AO, 

22. Baskett v. Coombs, 198 Ky. 17, 
247 SW 1118; Smith vy. Louisville, 
CLG Pu On CY) ela Wari ee 

23. Wabash, etc., Canal v, Mayer, 
10 Ind. 400; Smith v. Louisville, etce., 
R, Co, CUxy.) 112 .SW!).8742) Gore wi 
Illinois: Cent... BR. Co.,. 32 SW Taian Ly. 
KyL 799; Louisville, ete., R. Co. v. 


Copas, 95 Ky. 460, 26 SW 179, 16 
Keyl 4, 

24. Gore vy. Illinois Cent. R. Co., 
32 SW 754, 17 KyL 799. And see 


cases supra note 23. 

25. Baskett v. Coombs, 198 Ky. 17, 
247 SW 1118. 

26. Jackson v. Moody, 177 Ky. 844, 
198 SW 238; Louisville, etc., R. Co. v. 


Copas, 95 Ky. 460, 26 SW 179, 16 
KyL 14. 
[a] Thus (1) if the case is tried 


as if the issue had been made, and 
the attention of the trial court is 
never called to the failure to reply, 
the right of defendant to make any 
objection to the verdict and judg- 
ment against him on that account is 


waived. Louisville, ete, R. Co. v. 
Copas, 95 Ky. 460, 26 SW 179, 16 
KyL 14. (2) Where defendant at the 


close of plaintiff's evidence and again 
at the close of all the evidence moves 
for a peremptory instruction in his 
favor, but does not point out that the 
affirmative allegations of contributory 
negligence, contained in his amended 
answer, were not controverted, the 
motions will on appeal be treated as 
directed solely to the evidence and as 
not based on the ground that the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 706-708] 


ment on the pleadings.?? 

[§ 707] b. Sufficiency. General rules?® also apply 
as to the sufficiency of a replication or reply.”° In 
accordance with such rules a replication in such an 
action should reply to the material allegations of the 
plea or answer,*° and must not depart from the 
eause of action averred in the complaint,*! or re- 
peat matters already alleged;?? but more general 
averments are allowed in a replication than in the 
declaration.** In some jurisdictions a replication 
to a plea of contributory negligence may deny the 
contributory negligence generally without a denial 
of the particular facts alleged in the answer.*4 But 
in other jurisdictions such a replication must aver 
facts negativing such negligence;** and it is bad 
if it states merely the general conclusion of the 
pleader.*® 

Subsequent negligence; willful injury. A special 
replication is not necessary to raise the issue of sub- 
sequent negligence,?” although there is no impro- 
priety in setting up subsequent negligence by way 
of replication.*® But it has been held thit neither 
willful injury nor ‘‘last clear chance’’ can be prop- 
erly pleaded in a reply, by way of confessing and 
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avoiding an answer which sets up contributory neg- 
ligence as a defense to a complaint based on simple 
negligence ;*® and where the reply sets up facts 
showing a right of recovery under either willful 
injury or ‘‘last clear chance,’’ it is a departure 
from the complaint and subject to be stricken upon 
motion.*° 

[§ 708] H. Issues, Proof, and Variance*!—1. Mat- 
ters To Be Proved—a. In General.4?, As in other 
civil actions,** plaintiff, in order to recover, must 
at least substantially prove every material allega- 
tion of his declaration or complaint, which is nec- 
essary to constitute his cause of action,** such as 
allegations relating to defendant’s duty and breach 
thereof,*® the relation of the parties,*® and a result- 
ing injury or damage to plaintiff.47 It is not neces- 
sary, however, that plaintiff shall prove all the alle- 
gations of his complaint;** if he proves enough of 
the material allegations to make out a cause of 
action, he is entitled to recover,#® although there 
are other averments of the declaration which are 
not proved.®® In any event he is not required to 
prove allegations which are immaterial or mere sur- 
plusage in respect of his cause of action,®+ and a 


allegation of contributory negligence 
was confessed, because not denied, 
and this is particularly true where it 
is apparent from the record that the 
parties had agreed that the allega- 
tions of the amended answer should 
be controverted, although the record 
erroneously calis it the amended re- 


ply. Jackson v. Moody, 177 Ky. 844, 
198 SW 233. 

27. Louisville, ete; R.°'Co. Vv. 
nas 95 Ky. 460, 26 SW 179, 16 
KyL 

28. abs Pleading [31 Cyc 248 et 
seq]. 
| 29. Southern R. Co. v. Hobbs, 151 
Ala. 335, 48 S 844; Highland Ave., 
ete. KR. Co. v: South, 112 Ala. 642, 20 


(Ss 1003; Jackson vy. Mobile, 
Co., 89 Miss. 32, 42 S 236. 
[a] In Florida the general repli- 
cation prescribed by Rev. ‘St. § 1055 
‘is properly pleaded to the plea of not 
guilty, special pleas denying specific 
allegations of the declaration, and a 
plea alleging that plaintiff's “alleged 
injuries were caused by his own neg- 
ligence, and not otherwise, in actions 
for damages alleged to have been 
‘caused by defendant’s negligence. 
Green v. Sansom, 41 Fla. 94, 25 S 332. 
30. Southern R. Conv. Hobbs, 151 
‘Ala. 335, 48 S 844; Highland ‘Ave., 
6te.5, RCO. -¥,. South, 112 Ala. 642, 20 
S 1003. 
' [a] Replication which simply 
avoids immaterial averments without 
replying to other allegations is de- 
murrable. Highland Ave., etc. R. 
Co. v. South, 112 Ala. 642, 20 S 1003. 
31. Southern R. Co. v. Crenshaw, 
136 Ala. 573, 34 S 913; Highland Ave., 
etc., R. Co, ¥v. South, 112 Ala. 642, 20 
S 1003 
32. Highland Ave., etc, R. Co. v. 
South, supra. 


ete.,  R. 


33. Durand v. New Haven, etc., 
Co., 42 Conn. 211. 

34, . Louisville,’ etc’, R. Co... v. 
Wolfe, 80 Ky. ‘ 

35. Southern R. Co. v. Hobbs, 151 


Ala. 835, 48 S 844; Louisville, etc., 
RP Colliwi Orr, L271 Ala. 489, 26'S 35. 

36. Southern R. Co. v. Hobbs, 151 
Ala. 335, 43 S 844. 

37. Mobile Light, etc., R. Co. v. 
Logan, 213 Ala. 672, 106 S 147; Gar- 
diner v. Solomon, 200 Ala, 115; (58 
621, LRA1917F 380. 

‘38. Gardiner v. Solomon, PupT A, 

39. Thayer v. Denver, ete, (Oleyp 
DP UN, Mi! 330, 154 P. 691. nd see 
Ford v. Chicago, etc., R. Co.. 106 Iowa 
:85, 75 NW 650 (dictum to the effect 
‘that willful negligence of defendant, 
which, notwithstanding the negli- 
gence of plaintiff’s intestate, resulted 
in injury, must be pleaded by the re- 


ply to be available to overcome a de- 
fense of contributory negligence, and 
is not inferentially pleaded by a gen- 
eral denial of contributory negli- 
gence, without such affirmative alle- 
gations). 

40. Thayer v. ear eae etc., R. Co., 
21 N. M. 330, 154 P 691. 

41. In action against ti 
Carrier see Carriers §§ 1418-1423. 
Master for injury to servant see 

Master and Servant §§ 1185-1190. 
Municipal corporation see Municipal 

Corporations §§ 2004-2010. 

Owner or operator of motor vehicle 
see Motor Vehicles §§ 994-998. 
Railroad see Railroads [33 Cyc 746, 

871, 1061, 1258, 1356]. 

Street railroad see Street Railroads 

[386 Cye 1576]. 

Recovery under humanitarian doc- 
trine see supra § 674. 

42. As to burden of proof see infra 
§§ 749-761. 

4%. See Pleading [81 Cyc 674 et 
seq]: 

44, Hauer v. Sampsell, 153 Ill. A. 
66; Charlap v. Lepow, 87 Pa. Super. 
466; Williams v, Meadville, etc. St. 
R. Co., 31° Pa. Suner. 580; Haralson v. 
San Antonio Tract. Co., 53 Tex. Civ. 
A, 253, 115 SW: 876. 

[a] As affected by practice stat- 
ute.—A statutory provision dispens- 
ing, in actions of trespass, in the ab- 
sence of contradiction by ‘affidavit of 
defense, with proof of certain formal 
averments as to the person by whom 
the alleged negligent act was com- 
mitted, the agency or employment. of 
such person, and the ownership or 
possession of the property or instru- 
mentality involved, does not relieve 
plaintiff from proving material aver- 
ments as to the injury, negligence, 
damages, etc. Charlap v. Lepow, 87 
Pa. Super. 466 (construing St, [1920] 
§ 17181 et seq). 

45. Ala.—Louisville, etc., R. Co. v. 
Bishop, 17 Ala. A. 320, 85 § 859. 

Tll.—Volluz v. Hast St. Louis Light, 
etc., Co., 210 Ill, A. 565; O’Donnell v. 
Kavanagh, 158 Til,’ A. 599. 

Mass.—Hall v. Bates, 216 Mass. 
140, 103 NE 

Mo.—Davison v. Royal Amusement 
Co., 144 Mo. A. 564, 129 SW 241. 

Ont.—Woods v. Wentworth, 6 U. 
Oh oR aa Oils 

Issues and proof as to wee Ne ens 
generally see infra §§ 718-72 

Pleading: 

Breach of duty generally see supra 

§§ 644-665. 

Duty generally see supra §§ 630-643. 

46. Louis Pizitz Dry Goods Co. v. 
Yeldell, 2138 Ala. 222, 104 S 6526; 
Chesley v. Dunklee, 77 N. H. 2638, 96 


A 965. 

[a] It is essential for plaintiff to 
show some relation between himself 
and defendant in order to establish 
the latter’s obligation to exercise 
care. Chesley v. Dunklee, 77 N. H. 
263, 90 A 965.) 

[b] Merchant and customer, — 
Where the name of defendant as al- 
leged imports the fact that it was 
engaged in the dry goods business, 
and evidence shows plaintiff's intes- 
tate entered the store to purchase a 
hat, this is sufficient to cover allega- 
tions of the business of defendant 
and that such intestate was in such 
store aS a customer, at the time of 
the injury, for the purpose of trad- 
ing. Louis Pizitz Dry Goods Co, v. 
Yeldell, 213 Ala. 222, 104 S 526. 

Pleading relation of parties see 
supra §§ 633-636. 

47. Hoover v. Shott, 68 Colo. 385, 
189 P 848; Volluz vy. Bast St. Louis 
Light, etc., Co., 210 Ill. A. 565; O’Don- 
nell Vv. Kavanagh, 158 Til. A. 599. 

[a] Tlustration.—In an action for 
injury to plaintiff's vineyard burned 
by fire escaping from. defendant's 
premises, proof of damage is essen- 
tial. Hoover v. Shott, 68 Colo, 385, 
189 P 848. 

Issues and any ae to injury gen- 
erally see infra § 7 

48. Reivitz  v. Ponies Fae) Rapid 
Transit Co., 327 Ill. 207, ifs NE 380; 
Postal Tel.-Cable Co. v. Likes; 225 
Ill. 249, 80 NE 136; Louisville, etc., 
R. Co. v. Shires, 108 Ill. 617. 

49. Reivitz v. Chicago Rapid Tran- 
sit Co., ‘327% -Tll.s. 207). 158 “NE 880) 
Postal. Tel.-Cable Co. v. Likes, 225 Tl. 
249, 80 NE 1386; Louisville, ete, R. 
Co. v. Shires, 108 TH. Guts Merica Vv. 
Ft, Wayne, ete., Tract. Co.’ 49 Ind. A. 
288, 97 NE 192. 

Proof of one or more of several 
allegations of negligence see infra 


§§ 711-713. 

50. Reivitz  v. Chicago Rapid 
Transit Co., 327 Ill. 207, 158 NE 380; 
Postal Tel.-Cable Co, v. Likes, 225 
Ill. 249, 80 NE 1386; Louisville, etc., 
R. Co.\v. Shires, 108 Ill. 617, 

51. U. S.=Western Gas Constr. 
Co. v. Danner, 97 Fed. 882, 38 CCA 
528. 

Ariz.—Pheenix R. Co. vy. Beals, 20 
ALIZ. 7o86, Lok Je) ove. 

Ga.—Commerce Coca-Cola Bottling 
Co. v. Farabee, 17 Ga. A. 487, 87 SH 


720, 
Ind.—Brinkman v. Pacholke, 41 
Ind. A. 662, 84 NE 762. 
Iowa. —Russell v. Holder, 116 Lowa 
188, 89 NW 195. 
Mich.—Smith v. Holmes, 54 Mich, 
104, 19 NW 767. 
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failure to do so does not affect his recovery, where 
the necessary allegations are supported by evi- 
So, also, it is not necessary for plaintiff 
to prove an allegation in his complaint, which is 
admitted by defendant,®* or which is not sufficiently 


dence.®°? 


denied in the answer.** 


[§ 709] b. Ownership or Control of Premises or 
Ownership, control, or responsi- 
bility for the use of the premises, or instrumentality 
which caused the injury, must be shown to be in 
defendant,®*® unless the answer admits the same,°’ 
as where it pleads the general issue.°* Proof of an 
allegation of ownership is not necessary where the 
answer admits that defendant occupied the prop- 
erty,°® or where it appears from the evidence that 
defendant was in possession of and operated it.°° 
Ownership of the premises where plaintiff was when 


Instrumentality.°° 


Mo.—Gannon v. Laclede Gaslight 
Co., 145 Mo. 502, 46 SW 968, 47 SW 
907, 438 LRA 505. ; 

Nebr.—Van Nortwick v. Holbine, 
62 Nebr. 147, 86 NW 1057. : 

Tex.—Green v. Houston Electric 
Co., 40 Tex. Civ. A. 260, 89 SW 442. 

[a] Iustration.—Although plain- 
tiff, in an action for personal injury 
negligently inflicted, alleges in her 
petition that she was, prior to the 
injury, sound and healthy, she is not 
required, in order to recover for the 
injury sustained, to prove the allega- 
tion. Green v. Houston Eleétric Co., 
40 Tex. Civ. A. 260, 89 SW 442. 

[b] Nonpayment of the damages 
caused by defendant’s alleged negli- 
gence need not be alleged and proved. 
Western Gas’ Constr. Co. v. Danner, 
97 Fed. 882, 38 CCA 528. ‘ 

52. Commerce Coca-Cola Bottling 
Co. v. Farabee, 17 Ga, A. 487, 87 SE 


720. 
Baumeister v. Markham, 101 
Ky. 122, 39 SW 844, 41 SW 816, 19 
KyL 308, 72 AmSR 397. 
54. Baumeister v. Markham, supra. 
[a] Tustration— Where, in an 
action for injuries caused by a hole 
in a sidewalk, plaintiff alleges tnat 
defendant, and others, made the hole 
and permitted it to remain unpro- 
tected, and defendant in his answer 
confesses it was his legal duty to 
keep the hole sufficiently covered, and 
pleads that he did so, and, if such 
was not the condition when plaintiff 
received the injury, it was because 
evil disposéd persons had, without 
his knowledge, removed the covering 
he had put there, it is not necessary 
for plaintiff to prove that defendant 
or his servant actually caused the 
opening, in order to be entitled to a 
verdict against him. Baumeister v. 
Markram, 101 Ky. 122, 39 SW 844, 41 
Sw 816. 19 KyL 308, 72 AmSR 397. 
55. Pleading ownership, posses- 
or control see supra § 628. 
Rasmussen v. Meilinger, 207 
Tll. A. 21; Brecher v. Ehlen, 94 Ill. A. 
369; Stewart Taxi-Serv. Co. Vv. Getz. 
118 Md, 171, 84 A 3388; Dooley v. 
Healey, 95 App. Div. 271, 88 NYS 965; 
Margulies v. Beck, 130 NYS 159; Gar- 
gano v. Forth-Second St., etc., R. Co., 
94 NYS 544. ; 
57. Schnell v. Metropolitan St. R. 
Co., 50 App. Div. 616, 64 NYS 67; 
* Gargano v. Forty-Second St., ete., R. 
Co., 94 NYS 544. 
[a] Answer held not admission.— 
’“ Where the answer denies that de- 
fendant’s instrumentality injured 
plaintiff, an admission of the answer 
that defendant operated certain in- 
strumentalities at different places, 
including the place where the acci- 
dent happened, is not an admission 
that defendant owned the _ instru- 
mentality which caused the injury, 
and does not excuse plaintiff from 
showing that the instrumentality 
which injured him was owned, op- 
erated, or’ controlled by defendant. 
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Gargano v. Forty-Second St., etc., R. 
Co., 94 NYS 544, 

58. See infra § 732. 

59. James v. Ford, 16 Daly 126, 
9 NYS 504. . 

60. Chicago Junction R.° Co. v. 
McAnrow, 114 Ill. A. 501, 

61. Strnad y. William Messer Co., 
146 NYS 129. 

[a] Rule applied.—In an action 
for injuries to an infant struck while 
playing in the yard in the rear of 
the tenement house in which she 
lived by a piece of wood which fell 
from an adjoining building, where 
there was evidence that the house 
opened into the yard, that the chil- 
dren residing therein were accus- 
tomed to play there, and no sugges- 
tion that the yard was owned by de- 
fendant or the person who employed 
him, it was immaterial who owned it, 
and a dismissal because plaintiff had 
not proved the title to the yard, or 
shown that she was not a trespasser, 
was erroneous. Strnad v. William 
Messer Co., 146 NYS 129. 

62. Application of res ipsa loq- 
uitur doctrine see infra §§ 768-786. 

63. U. S.—Davlin v. Ford, 20 F. 
(2d) 317; U. S. v. George A. Fuller 
Co., 300 Fed. 206. 

Ala.—Stowers v. Dwight Mfg. Co., 
202 Ala, 252, 80'S 90. 

Ariz.—Verde Tunnel, etc., R. Co. v. 
Stevenson, 22 Ariz. 188, 196 P 164. 

Cal.—Webber v. Tracy Bank, 66 
Cal, A. 29, 225 PAL; 

Colo.—Denver, etc., R. Co. v. Dunn, 
46 Colo, 150, 103 P 387; Burlington, 
etc., R. Co. v. Campbell, 20 Colo, A. 
360, 78 P 1072. 

Fla.—Turlington v. Tampa Electric 
Co., 62 Fla, 398, 56 S 696, 38 LRANS 
72, AnnCas1913D 1213, 

Ill.—Peterson v. Sears, 242 Ill. 38, 
89 NE 696 [aff 141 Ill. A; 592]; Hil- 
derbrand v, Baldwin, 233 Ill. A. 278; 
dare v. Chicago City R. Co., 167 Ill. 


“‘Iowa.—Wonderly v. Oertel, 185 
Iowa 503, 170 NW 817. 
Ky.—Cincinnati, ete, R. Co. v. 
Heinz, 217 Ky. 48, 288 Sw 1020. 
Mass.—Kusick v, Thorndike, 224 
Mass. 418, 112 NE 1025. 

Mo.—Rice vy. White, 289 SW 141; 


Yarbrough v. Hammond Packing Co., 
(A.) 231 SW 72. 

N. C.—Chancey v. Norfolk, ete., R. 
Oo, ;, 2Te INS Gy Sle 98) (SUR) RB 4, endaie Al 
1918A 1070, AnnCas1918E 580. 

Pa.—Stern v. Reading, 255 Pa. 96, 
99 A 367. 

Tex.—Rosenthal Dry Goods Co. -y. 
Hillebrandt, (Civ. A.) 280 SW 882. 

Va.—Tidewater Stevedore Co. 
Lindsay, 136 Va. 88, 116 SE 377. 

[a] Thus, where plaintiff makes a 
general charge of negligence, and fol- 
lows by pleading a specific act, in 
order to sustain a finding for. plain- 
tiff the proof must clearly establish 
the specific act pleaded. Yarbrough 
v. Hammond Packing Co., (Mo. A.) 
231 SW 72. 
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injured is immaterial where there is no suggestion 
that defendant owned or controlled them and _lia- 
bility is not sought to be predicated on the condition 
of the premises.*? : 4 ; ; 
[§ 710] ce. Acts or Omissions Constituting Negli- 
gence®?—(1) In General. 
negligence, in order to recover, must prove the negli- 
gence as charged in his complaint or declaration,®* 
and if he charges specific acts of negligence he must 
prove, at least, some of such acts.®* 
stantial conformance of the negligence proved to 
that alleged is sufficient to authorize a recovery; 
and it is not necessary that each allegation of fact 
be proved as alleged;°° nor is it necessary that im- 
material acts or details of the negligence, although 
alleged, be proved.* 
any of the specified acts of negligence, he is not 


Plaintiff, in an action for 


However, sub- 


But if plaintiff fails to prove 


[b] Negligence alleged is the ulti- 
mate fact which plaintiff is bound to 
prove in order to recover as charged 
therein. Peterson y. Sears, 242 Ill. 
38, 89 NE 696 [aff 141 Tll. A. 592]. 

64 See infra § 711. 

65. Ala.—Kansas City, etce., R, Co. 
v. Matthews, 142 Ala. 298, 39 S 207. 


Nll.—Chicago City R. Co. v. Car- 
rick wis. Ll wAtesos: 

Ind.— Louisville, ; etc.¢.. R. + Co: iv. 
Thompson, 107 Ind. 442, 8 NE 18, 9 


NE 357, 57 AmR 120. 

lowa.—Wonderly v. Oertel, -185 
Iowa 503, 170 NW 817. — 

Minn.—Olson v. Great Northern R. 
Co., 68 Minn. 155, 71 NW 5. 

Mo.—Newlin v. St. Louis, etc., R. 
Co., 222 Mo, 375, 121 SW 125; Glaser 
v. Rothschild, 231 Mo. 180, 120 SW 1, 
22 LRANS 1045, 17 AnnCas 576 [aff 
106 Mo, A. 418, 80 SW 332]. 

Mont.— Bracey yv. Northwestern 
Impr. Co., 41 Mont. 338, 109 P 706, 
137 AmSR 738, 

N. Y.—Reynolds v. Van Beuren, 51 
App. Div. 632, 64 NYS 724. 

N. D.—Steinke v. Northern Tel. 
Co., 49 Ni D.. 488, 191 NW 477. 

4 One oe Tes tape Co. v. Ketrow, 
5 Oh. Cir, . N. S. 254, 26 Oh.. Cir. 
Oks 641. c 

a.—Boggs v. Jewell Tea Co., 266 
Pa. 428, 109 A 666; Goldie v. Pitts- 
burg, ete., R. Co., 44 Pa. Super. 350; 
Williams v. Meadville, etc. St. R. 
Kye oh tes Super. 580. 

ash.—Henry v. Navy Yard 1 
94 Wash, 526, 162 P 584, rey 

_{a] Mlustrations.—(1) An allega- 
tion in a complaint to the effect that 
defendant negligently ran certain 
cars against a tender with such force 
as to injure plaintiff is sustained by 
proof that it negligently omitted to 
do an act from which such result 
followed. Olson v. Great Northern 
R. Co., 68 Minn, 155, 71 NW 5. (2) 
A petition, .in an action for injuries 
caused by falling into an unguarded 
pit in the basement of a store, which 
alleges that the basement was with- 
out light of any kind, is supported by 
evidence of a degree of light so small 
as to prevent plaintiff, by the rea- 
sonable use of his eyesight, from see- 
ing the pit. Glaser v, Rothschild, 221 
Mo. 180, 120 SW 1, 22 LRANS 1045; 
17 AnnCas 576 [aff 106 Mo. A, 418 
80 SW 332]. : 

Proof of one or more of several 
acts or omissions see infra § 711. 

66. Nelson v. Seiler, (Md.) 139 A 
564; Bombolis v. Minneapolis, etc., 
R. Co., 128 Minn. 112, 150 NW 385, 
LRANSI917A 86 [aff 241 U. S. 211 
36 SCt 595, 60 L. ed. 961]; Humphrey 
v. Twin State Gas, etc., Co. 100 Vt. 
414, 1389 A 440. 

Where several acts or omissions 
are alleged see infra § 711, 

67. Thayer v. Flint, ete.,,R. Co., 
93 Mich. 150, 58 NW 216; Thompson 
v. Toledo, ete., R. Co., 91 Mich. 255, 51 
NW 995; Millar vy. St. Louis Transit 
Co,, 215 Mo. 607, 114 SW 945; Wil- 
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entitled to recover, regardless of what other acts 
of negligence are disclosed by the evidence;®® and 
this is true although he might have pleaded negli- 
gence generally, and by an invocation of the doc- 
trine of res ipsa loquitur had a recovery upon mak- 


ing proper proof.®® 


[§ 711] (2) Where Several Acts or Omissions Al- 
Where defendant’s neg- 


leged—(a) In General. 


liams v. Meadville, etc., St. R. Co., 31 
Pa. Super. 580; Stone v. Campbells 
Creek R. Co., 66 W. Va. 417, 66 SE 
521. 
{a] ‘hus, where a declaration for 
personal injury from negligence de- 
tails the facts or circumstances of 
negligence, if the main or essential 
facts pleaded as constituting the neg- 
ligence are proved, the failure to 
prove details or incidental facts in 
the transaction, not vital to the ac- 
tion, does not constitute variance or 
defeat recovery. Stone vy. Campbells 


Creek R. Co., 66 W. Va. 417, 66 SH 
521. 
[b] In MIllinois it has been held 


that, although the negligence is de- 
scribed with unnecessary minuteness, 
it must be proved substantially as 
alleged. Chicago City R. Co, v. Car- 
rick, 133 Ill. A. 332. S 

Proof of one or more of several 
acts alleged generally see infra § 711. 

6sa" Ga. Palmer Brick »Co. Pov. 
Chenall, 119 Ga. 837, 47 SE 329; At- 
lanta St. R. Co. v. Walker, 93 Ga. 
462, 21 SE 48. 

Til. Hauer v. Sampsell, 153 Ill. A. 


6. 

Ind.— indianapolis, ete., Tract. Co. 
v. Sherry, 65 Ind. A. 1, 116 NE 594. 

Ind: ‘T.—Atoka Coal, . ete:,, Cor |v. 
Miller, 7 Ind. T. 104, 104 SW 555 
[rev on other grounds 170 Fed. 584, 

A 664]. 
ee aed uniby v. Smith-Reis Piano 
Co., CA.) 227 Sw 1094; Kean v. 
Smith-Reis Piano Co., 206 Mo, A. 170, 
227 SW 1091. 

Mont. — Bracey v. Northwestern 
Impr. Co., 41 Mont. 338, 109 P 706, 
137 AmSR 738; Hoskins v. Northern 
Pac. R. Co., 39 Mont. 394, 102 P 988. 

Okl.—Cosden Pipe Line Co. v. 
Berry, 87 Okl. 237, 210 P 141. 

And see cases supra note 63. 

“A plaintiff who fails to prove the 
cause of action alleged in the decla- 
ration cannot recover, although he 
may prove another and different 
eause of action. In such case it is 
not only a variance but it is also a 
failure of proof.” Hauer v. Sampsell, 
153 Ill. A. 66, 70. 

[a] The failure to make prima 
facie proof of one, at least, of the 
grounds of negligence specifically al- 
leged is fatal, and proof of some 
other ground will not supply the de- 
fect. Hoskins v. Northern Pac, R. 
Co., 39 Mont. 394, 102 P 988. 

Failure to prove specific acts gen- 
erally see infra § 711. 

Wot entitled to recover on other 
acts of negligence generally see infra 
. (es Pointer v. Mountain R. Constr. 
Co., 269 Mo. 104, 189 SW _805, LRA 
1917B 1091; Molumby v. Smith-Reis 
Piano Co., (Mo. A.) 227 SW 1094; 
Kean v. Smith-Reis Piano Co., 206 
Mo. A. 170, 227 Sw 1091. 

Application of res ipsa loquitur 
generally see infra §§ 768-786. 

Issues and proof under general al- 
legation of negligence generally see 
infras§ 719. ‘ 

70-71. Alleging separate acts of 
negligence generally see supra §§ 
655-660. 

72. Camozzi v. Colusa Sandstone 
Co.5 26. Cal. A. 14,147 P1007, 112; 
Louisville, etc., R. Co. v. Gaines, 152 
Ky. 255, 153 SW 216; Meeker v. Union 
Blectric Light, etc., Co., 279 Mo, 574, 
216 SW 923; Dobromilsky v. Ameri- 


can Car, etc., Co., (Mo. A.) 293 SW 
451. 

73, Louisville, etc, R. Co. v. 
Gaines, 152 Ky. 255, 153 SW 216; 


Berry v. Peacock Coal, etc., Co., (Mo, 
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ligence is alleged as consisting of several separate 
and distinet acts or omissions,’°-*! plaintiff has the 
right to prove all of them,’? but he is not required 
to do so; he may submit his case upon any of the 
acts or omissions that are sustained by proof,’? 


and it is sufficient for him to prove any one or more 


A.) 253: SW 456; Morris v. Wagner 
Electric Mfg. Co., (Mo. A.) 243 SW 
424; Montgomery v. Hammond Pack- 
ing Co., (Mo. A.) 217 SW 867; Brad- 
ford v. St. Joseph, (Mo. A.) 214 SW 
281; Hoffman v. Dunham, (Mo. A.) 
202 SW 429; Waller v. Missouri, etc., 
R. Co., 59 Mo. A. 410. And see cases 
infra note 74, 

[a] A person injured by two neg- 
ligent acts may rely upon either or 
both to sustain his action. Louis- 
ville, etc,, R. Co. v. Gaines, 152 Ky. 
255, 153 SW. 216. 

74 U. S.—Northern Pac, R. Co. v. 
Babcock, 154 U. S. 190, 14 SCt 978, 38 
L. ed. 958; Atlantic Coast Line R. Co. 
v. Raulerson, 267 Fed. 694 [certiorari 
ea, U. S. 646, 41 SCt 15, 65 L. ed. 

oO . 

Ala.—Birmingham R., etc., Co. v. 
Kyser, 203 Ala. 121, 82 S 151; Central 
of Georgia R. Co. v. Géopp, 153. Ala. 
108, 45 S$ 65; Birmingham Rolling 
Mill Co. v. Myer, 150 Ala. 344, 48 S 
492; Sloss-Sheffield Steel, etc., Co. v. 
Pilerimyi 4! Ada. A346, 70S 3805 5 

Cal.— Worley v. Spreckels’ Bros. 
Commercial Co., 163 Cal. 60, 124 P 
697; Neugebauer v. Gladding, 35 Cal. 
A. 276, 169 P 714; Camozzi v. Colusa 
Sandstone Co., 26 Cal. A. 74, 147 P 
VOR, 112. 

Colo.—Longment y. 
Colo. 246, 254 P 1100. 

Conn.—Doerr v. Woodland Transp. 
Co., 105 Conn. 689, 1386 A 693; Pratt 
v. New York, ete., R. Co., 102 Conn, 
735, 130 A 102; Schnare v, Ryan-Un- 
mack Co., 88 Conn. 225, 90 A 933. 

D. C.—Sprow v. Staples, 38 App. 
219; Washington Asphalt Block, etc., 
Co, v. Mackey, 15 App. 410 

Ga.—Ingram v. Hilton, ete., Lum- 
ber Co., 125 Ga. 658) 54 SE 648; Sa- 
vannah, etc., R. Co, v. Evans, 121 Ga. 
391, 49 SE 308; Henry v. Ashley- 
Price Lumber Co., 18 Ga, A. 4938, 89 
SE 601; Cavanaugh v. Biggin, 9 Ga. 
A, 466, 71 SE 779. 

Ida.—Fleenor v. Oregon Short Line 
RCo, 16° Fda. 784, A025 P 8 oh: 

Ill.—Reivitz  v. Chicago Rapid 
Transit: ‘Co.,°327 I11..207, 158 NE 380; 
Devine y. Delano, 272 Ill. 166, 111 NE 
742, AnnCas1918A 689; Supolski v. 
Ferguson, ete., Fdy. Co., 272 Ill. 82, 
111 NE 544; Chicago City R. Co. v. 
O’Donnell, 207 Ill. 478, 69 NE 882 [aff 
109 Ill. A. 616]; Swift v. Rutkowski, 
182 Ill. 18, 54 NE 1088; Weber Wagon 
Co. v. Kehl, 189 Ill. 644, 29 NE 714; 
Scott v. Parlin, etc., Co., 245 Ill. 460, 
92 NE 318 [aff 146 Ill. A. 92]; Ander- 
son v. Karstens, 218 Ill. A. 285 [rev 
on other grounds 297 Ill. 76, 130 NE 
338]; Pollenz v. Chicago City R. Co., 
210 Til. A. 400; Wood vy. Illinois Cent. 
Ei ClO les yg SILLS ty, Aare 2 pes One a SS VO AR Ws 
O’Brien, 127 Ill, A. 26; Chicago, etc., 
RCo. v. Rains, 106 Ill. A..539 [aff 
203 Ill. 417, 67 NE 840]; Hast St. 
Louis Connecting R. Co. v. Shannon, 
52 Ill, A. 420. 

Ind.—Davis v. Robinson, 194 Ind. 
536, 142 NE 408, 148 NE 513; National 
Motor Vehicle Co. v. Kellum, 184 Ind. 
457, 109 NE 196; Southern R. Co. vy. 
DePauw, 174 Ind. 608, 92 NE 225 [aff 
(A.) 90 NE 27]; Ft. Wayne, etc., 
Valley Tract. Co, v. Crosbie, 169 Ind. 
281, 81 NE 474, 18 LRANS 1214, 14 
AnnCas 117; Pittsburgh, ete, R. Co. 
v. Lightheiser, 168 Ind. 438, 78 NE 
1038; Chicago, etc., R. Co. v. Barnes, 
164 Ind. 143, 738 NE 91; Chicago, etc., 
R. Co. v. Barnes, 68 NE 166; Standard 
Oil Co. v. Bowker, 141 Ind. 12, 40 NIo 
128: Long v. Doxey, 50 Ind. 385, 
Pittsburgh, etc., R. Go. v. Cioffi, 8f 
Ind, A. 424, 148 NE 523; Lathrop v. 
Frank Bird Transfer Co., 81 Ind. A, 


Swearingen, 81 


of such acts or omissions, as being the negligence 
which caused his injury,"4 provided the ease is sub- 


549, 142 NE 868; Davis‘v. Welch, 80 
Ind. A. 334, 140 NE 439;, Indianapolis, 
etc., Tract. Co. v. Sherry, 65 Ind. A. 
Roa Le NE 594; Pittsburgh, ete., R. 
Co. v. Ervington, 59 Ind. A, 371, 108 
NE 133; Southern R, Co. v. Adams, 
52 Ind, A. 322, 100 NE 773; Lake 
Shore, etc., R. Co. v. Myers, 52 Ind. A. 
59, 98 NE 654, 100 NE 313; Lake Brie, 
ete., R. Co. v. Beals, 50 Ind. A. 450, 
98 NE 453; Chicago, ete., R. Co. v. 
Coon, 48 Ind. A. 675, 93 NE 561, 95 
NE 596; South Bend Brick Co. v. 
Goller,: 46, Inds) A:531, 93° NEM 3% 
Indiana Match Co. y. Kennedy, 45 
Ind. A. 627, 90 NE 486; Pittsburgh, 
etc., R. Co. v. German Ins. Co., 44 
Ind. A. 268, 87 NE 995; Diamond 
Block Coal Co. v. Edmonson, 14 Ind. 
A. 594, 48 NE 242. 

Iowa.—Dice v. Johnson, 198 Iowa 
1093, 199 NW 346; Swan v. Dalbey, 
189 Iowa 1046, 179 NW 3813; Garvick 
v. Burlington, ete, R. Co., 124 Iowa 
691, 100 NW 498. 

Kan.—Benelli vy. Atchison, ete. R. 
Co., 120 Kan. 237, 243 P 1004; Lewis 
v. Harvey, 101 Kan. 673, 168 P ‘856: 
Truman v. Kansas City, ete, R. Co., 
98 Kan. 761, 161 P 587: Hoskinson v. 
Smyser, 95 Kan. 568, 148 P 640. 

Ky.--Henry Bickel Co. v. Huffaker, 
170 Ky. 407, 186 SW 474; Louisville, 
etc., R..Co. v. Gaines, 152 Ky. 255, 153 
SW 216; Louisville, ete., R. Co. v. 
Shearer, 119 Ky. 648, 59 SW 830, 22 
Kyl 929; Louisville, etc., R. Co. v. 
Foley, 94 Ky. 220, 21 SW 866, 15 
Ky.L 17. 

Mass.—Cain v. Southern Massachu- 
Setts Tel. Co., 219 Mass. 504, 107 NE 
380; Weil v. Boston Hl. R. Go. 218 
Mass. 397, 105 NE 983; O’Connor vy. 
Boston, etc., R. Corp., 185 Mass, 352. 

Mich.—Le Fleur y. Michigan Alkali 
Co., 175 Mich, 404, 141 NW 638: 
Lepard v. Michigan Cent. R. Co., 166 
Mich. 373,-130 NW 668, 40 LRANS 
1105; Warren v. Porter, 144 Mich. 
699, 108 NW 435; Whipple v. Michi- 
gan Cent. R. Co., 143 Mich. 41, 106 
NW 690. 

Miss.—Hand v. Boatner, 130 Miss. 
292, 94 S 162. 

Mo.—Soltesz v. J. H. Belz Provi- 
sion Co., 260 SW 990; Rice yv. White, 
239 SW 141; Meeker v. Union Plectric 
Light, etc., Co., 279 Mo. 574, 216 Sw 
923; Moyer v. Chicago, ete, R. Co., 
198 SW 839; Richardson y. St. Louis, 
etc., R. Co., 223 Mo. 325, 128 SW 22; 
Newlin, -v. St. louis, ete.; RR. Co. 222 
Mo. 375, 121 SW 125; Jordan v. St. 
Louis Transit Co., 202 Mo. 418, 101 
SW 11; Dobromilsky v. American 
Car, etc., Co., (A.) 293 SW 451; Farley 
v. Lehrack, (A.) 272 SW 987; Walden 
v. Stone, (A.) 260 SW 526; John 
Koch, ete., Co. v. United R. Co., (A.) 
258 SW 387; Roehrig v. American Car, 
ete., Co., (A.) 257 SW 1086; Roemer 
v. Wells, (A.) 257 SW 1056; Berry v. 
Peacock Coal, etce., Co., (A.) 253 SW 
456: Reynolds v. Al. G.. Barnes 
Amusement Co., 214 Mo. A. 891, 253 
SW 140; Tyrer v. Moore, (A.) 250 SW 
920; Morris v, Wagner Electric Mfg. 
Co., (A.) 248 SW 424; Hartweg v. 
Kansas’City R. Co., (A.) 231 SW 269; 
Yarbrough v. Hammond Packing Co., 
(A.): 281 SW 72; Molumby v. Smith- 
Reis Piano Co.. (A.) 227 SW 1094; 
Kean v. Smith-Reis Piano Co., 206 
Mo. A. 170, 227 SW 1091; Kirn v. 
Harvey, 200 Mo, A. 483, 208 SW 479; 
Crane v. Kansas City Southern R. 
Co., 199 Mo. A. 448, 208 SW. 640; 
Yost v. Atlas Portland Cement Co., 
191 Mo. A, 422, 177 SW 690; Mullery 
v. Missouri, etce., Tel. Co., 191 Mo. A. 
118, 177 SW 1098; Zwick v. Swinney, 
178 Mo. A; 142, 165 SW 1124; Haake 
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:itted on the ground or grounds proved,"® and those 
submitted are not contradictory or destructive of 
This rule applies where the differ- 
ent acts are alleged in one count;"* and also where 
they are alleged in several different counts,’® as 
in such a ease plaintiff is entitled to recover if 
one count is sufficient and the proof supports it.7° 
The necessity of proof on the part of plaintiff where 
several acts or omissions are pleaded requires only 
that he prove any one or more of the negligent acts 
or omissions alleged which caused the injury, and 
which are sufficient to constitute the cause of action 
and a judgment 
founded on several assignments of negligence will 
not be disturbed if the evidence sustains one or more 


each other.’® 


averred against defendant ®° 


of the grounds alleged.®+ 


v. Davis, 166 Mo, A. 249, 148 SW 450; 
McMurry v. Prairie Oil, etc., Co., 159 
Mo. A. 623, 141 SW 463; Spaulding v. 
Metropolitan St. R. Co., 129 Mo. A. 
607, 107 SW 1049; Dutro v. Metro- 
politan St. R. Co., 111 Mo. A. 258, 86 
Sw 915. , 
Mont.—Watts v. Billings Bench 
Water Assoc., 78 Mont. 199, 253 P 
; Walsh v. East Butte Copper 
Min. Co., 66 Mont. 592, 214 P 641; 
Smith v. Bonner, 63 Mont. 571, 208 P 
603; Melzner v. Chicago, ete., R. Co., 
51 Mont. 487, 153 P 1019; Westlake 
v. Keating Gold Min. Co., 48 Mont. 
120, 186 P 38; Frederick v. Hale, 42 
Mont, 153, 112 P 70; Beeler v. Butte, 
etc., Copper Dev. Co., 41 Mont. 465, 
110 P 528;.Moyse v. Northern Pac. 
R. Co., 41 Mont. 272, 290, 108 P 1062 
[cit Cyc]; Forsell v. Pittsburgh, etc., 
Copper Co., 38 Mont. 403, 411, 100 P 
218 [quot Cyc]. 
Nebr.—Miller v. Chicago, etc., R. 
Co., 98 Nebr. 361, 152 NW 751; Clark 
v. Hughes, 51 Nebr. 780, 71 NW 776. 
N. J.—Republic of France v. Le- 
high? Valley Ry Cor, 9% N;J.. Lv 474, 
117 A 598; Howell v. Lehigh Valiey 
Re Con. 94 ING, Je te 218, 109. “AN 309 
[certiorari den 253 U. S. 482 mem, 40 
SCt 482 mem, 64 L. ed. 1024 mem]; 
Applegate v. West Jersey, etc., di 
DO Mio Neda Wl ey, OO. cA al. 
N. M.—Morstad vy. Atchison, 
R. Co.; 23 Ne M. 663, 170° P 886. 
N. C.—Nichols v. Champion Fibre 
Co., 190 N. C. 1, 128 SE 471; Deligny 
v. Tate Furniture Co., 170 N. C. 189, 
86 SE 980; Noble vy. John L. Roper 
Lumber Co.. 151 N. C. 76, 65 SE 622, 
134 AmSR 974. 
Okl.—Dickinson v. Tucker, 74 Okl. 
43, 176 P 949; Shawnee Light, etc., 
Col, v. Sears, 21° OkIL Le). 95 P4499. 


etc., 


Or.—Graham v. Corvallis, ete., R. 
Co., 71 Or, 477, 142. P 774. 
Pa.—Coates v. Chapman, 195 Pa, 


109, 45 A 676; Goldie v. Pittsburgh, 


etc., R. Co.. 44 Pa. Super. 350; Wil- 
liams v. Meadville, ete., St. rey Bios 
81 Pa. Super. 580. 


Ss. C.—Deason v. Southern R. Co., 


140 SE 575; Kinsey v, Colleton 
Cypress Co., 118 S. C. 234, 110 SE 
395; Thornton vy. Seaboard Air Line 


R. Co.,.98 S. C. 348, 82 SH 433. 


Tex.—St, Louis, etc, R. Co. v. 
George, 85 Tex. 150, 19 SW 1036; 
Bast. Line,. etc., R..Co. v. Scott,’ 71 


Tex. 708, 10 SW 298, 10 AmSR 804; 
Texas, etc., R. Co. v. Rooks, (Commn. 
A.) 292 SW 536 [aff (Civ. A.) 2838 SW 
622]; Wright v. Maddox, (Civ. A.) 
288 SW 560; Galveston, ete., R. Co. v. 
Landeros, (Civ. A.) 264 SW 524; Gal- 
veston, etc., «CO. Na, Henry, ).( Civ; 
A.) 252 SW _ 210; Lia; + es 
Co. v. Trout, (Civ. A.) 224 SW 472; 
Galveston, ete, R. Co. v. Watts, (Civ. 
A.) 182 SW 412; Galveston, etc., R. 
Co. v. Callahan, (Civ. A.) 124 SW 
129; Galveston, etc., R. Co. v. Patillo, 
45 Tex, Civ. A: 572, 101.SW. 492; 
Houston, etc., R. Co. v. Easton, 
Tex. Civ. A. 95, 97 SW 83838; San An- 
tonio St. R. Co. v.. Muth, 7 Tex. Civ. 
A, 448, 27 SW 752. 


Chicago, 
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Effect of failure to prove acts alleged. In accord- 
ance with this rule, the inclusion in a pleading 
of an allegation of negligence which is not proved 
does not affect the character of the complaint as a 
pleading,®? nor affect plaintiff’s right to submit his 
case upon a specification having evidential support,®* 
and where such acts of negligence are pleaded and 
established by such proof as will render defendant 
liable, it is not a material variance that other de- 
fects or negligent acts were alleged but not proved,** 
if such allegations could not have misled defend- 


[§ 712] (b) Where Acts Alleged Conjunctively.*° 
It has been held that, even though the several acts 
of negligence are alleged conjunctively, or as con- 


curring to produce the injury, plaintiff may recover 


Utah.—Urich v. Utah Apex Min. 
Co., 51 Utah 206, 169 P 263; Tremel- 
ling v. Southern Pac. Co., 51 Utah 
189, 170° P 80; Ward vy. Salt Lake 
City, 46 Utah 616, 151 P 905; Ander- 
son v. Nielson, 43 Utah 564, 137 P 
oa. 

Vt.—Parker v. Boston, ete., R. Co., 
84 Vt. 329, 79 A 865. 

Wash.—Harris yv. Puget Sound 
Bleotrte R. Co., 52 Wash. 289, 100 P 


Wis.—Landry vy. Great Northern R. 
Co., 152 Wis. 379, 140 NW 75; Duell 
v. Chicago, etc., R. Co., LLB IWis; 516; 
92 NW 269. 

_({a] Beasons for rule.—(1) “A 
single accident ... may be the cul- 
mination or result of a number of 
negligent acts or omissions or both, 
and when such is the case the sev- 
eral acts or omissions, as the case 
may be, which are alleged to consti- 
tute the negligence complained of, 
may all be included in a single cause 
of. action or statement, and only so 
much of the charged negligence need 
be proved as will entitle the plaintiff 
to recover.” Ward y. Salt Lake City, 
46 Utah 616, 624, 151 P 905. (2) 
“When two or more proximate causes 
contribute to produce an injury, each 
is sufficient within i*self to support 
a cause of action for the recovery of 
the entire damage resulting and it 
logically follows that a plaintiff who 
pleads in his petition all of such 
claimed acts of negligence is en- 
titled to recover upon proof of any 
one of them.’”’ Dutro v. Metropolitan 
Reka Co., 111 Mo. A, 258, 264, 86 SW 

75. Berry v. Peacock Coal, etc:, 
Co., (Mo, A.) 253 SW 456; Texas, etc., 
RR, Co... v.. Rooks,) (CTex," Commn, A;) 
aus 536 [aff (Civ. A.) 283 SW 

76. Meeker v. Union Electric 
Light, etc., Co,, 279 Mo. 574, 216 SW 
923; Walden v. Stone, (Mo. A.) 260 
SW 526. 

77. Camozzi v. Colusa Sandstone 
Co. 26, Cale A, (4 ona sp 107. L112 Ania, 
See cases supra note 74. 

Allegations of separate acts in one 
count see supra § 657. 

78. KFroeming v. Stockton Electric 
Ry. Co.) 17h Cal. 4200, b3P 712. Ann 
Cas1918B 408; Liska v. Chicago R. 
Cos,, 318 Tll. 570, 149 NE 469; Colesar 
v. Star Coal Co., 255 Dl. 533, 99 NE 
709. And see cases supra note 74. 

Allegation of separate acts in dif- 
ferent counts see supra § 656. 

79. Liska v. Chicago R. Cos., 318 
Ill. 570, 149 NE 469; Colesar v. Star 
Coal Co., 255 Ill. 532, 99 NE 709; 
Scott v. Parlin, ete., Co., 245 Ill. 460, 
92 NE 318. 

80. Ind.—Indiana Match Co. v. 
Kennedy, 45 Ind. A. 627, 90 NE 486; 
Louisville, etc., Tract. Co. v. Wor- 
rell, 44 Ind. A. 480, 86 NE 78. 

Mo.—Semper v, American Press, 


217 Mo. A. 55, 273 SW 186; Rey- 
nolds v. Al. G. Barnes Amusement 
Co., 214 Mo. A. 391, 253 SW 140; 


Murphy v. Mack, (A.) 239 SW 595; 


Kirn v. Harvey, 200 Mo, A. 433, 208 
SW 479. 

Mont.—Walsh v. East Butte Cop- 
per Min. Co., 66 Mont. 592,214 P 641; 
Smith v. Bonner, 63 Mont. 571, 208 P 
603. 

N. J.—Republic of France v. Le- 
high Valley R. Co., 97 N. J. Li. 474, 
117 A 598: Howell v. Lehigh Valley 
RieCo.)- 94 Neate One, 09a ae 
[certiorari den 253 U. S. 482 mem, 40 
SCt 482 mem, 64 L. ed. 1024 mem]. 

N. C.—Nichols v. Champion Fibre 
Co. 190 N. C. 1, 128 SE 471. 


Pa.—Goldie v.. Pittsburg, ete., R. 
Co., 44 Pa. Super. 350. 
Tex.—Galveston, etc, R. Co. v. 


Callahan, (Civ. A.) 124 SW 129. 

And see cases supra note 74. ; 

[a] Bule applied.—In an action 
for injuries sustained on a sidewalk 
from falling glass, plaintiff, having 
made specific allegations of negli- 
gence, assumed the burden of proof, 
and could not make a prima facie 
case without proving one or more of 
the specific acts charged, Rice v. 
White, (Mo.) 239 SW 141. 

81. John Koch, ete., Co. v. United 
R. Co., (Mo. A.) 258 SW 37; Roehrig 
v. American Car, ete., Co., (Mo. A.) 
257 SW 1086; Schaff v. Wilson, (Tex. 
Civ. A.) 269 SW 140. 

82. Berry v. Peacock Coal, 
Co., (Mo. A.) 253 SW 456. 

Alleging separate acts of negli- 
gence generally see supra §§ 655-660. 

83. Berry v. Peacock Coal, etc., 
(Mo. A.) 253 SW 456; Texas, 
etc., R. Co. v. Rooks, (Tex. Commn. 
A.) 292 SW 586 [aff (Civ. A.) 283 
SW 622]. 

[a]. Failure to support all of the 
acts of negligence charged is not 
fatal to a cause of action as to one 
which is submitted by the court and 
found by the jury to be supported by 
testimony. Texas, .vete:, RCo. sve 
Rooks, (Tex. Commn. A.) 292 SW 536 
[aff (Civ. A.) 283 SW 622]. 


ete., 


84. Ala.—Sloss-Sheffield Steel, etc., 
oe v. Pilgrim, 14 Ala. A. 346, 70 S 
301. 


Cal.—Neugebauer v. Gladding, 35 
Cal Ary 276) TE9mP las 
Tll.— Vaughn v. O’Gara Coal Co., 
LIA UAL 268. 
Ky.—Louisville, ete, R. Co. 
Gamble, 156 Ky. 91, 160 SW 795. 
Minn.—Jacobson v. Great Northern 
R. Co., 120 Minn. 52, 139 NW 142. 
Mo.—Richardson v. St. Louis, ete., 
R.'Co., 223 Mo. 325, 128 Sw 22: 
Mont.—Westlake v. Keating Gold 
Min. Co., 48 Mont. 120, 186 P 38. | 
N. C.—Deligny v. Tate Furniture 
Co., 170 N. C. 189, 86° SH"980- 
Tex.—Chicago, ete., R. Co. v. Trout, 
(Civ. A.). 224 SW 472: : 
Utah.—Tremelling v. Southern Pac. 
Co., 51 Utah 189, 170 P 80. 
And see cases supra note 74. 
Variance in general see infra § 735, 
85. Truman y. Kansas City, ete, 
R. Co., 98 Kan. 761, 161 P 587. 
86. Conjunctive allegation of sep- 
arate acts generally see supra § 660. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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upon the proof of one or more of them, if shown to 
be the efficient or concurring cause of the injury.’? 
But on the other hand it has been held that, where 
the several acts are averred conjunctively, or 
pleaded as interdependent or concurring causes of 
the injury, all of the several acts must be proved ;88 
and proof of a single act is not sufficient.8° In any 
event, all of the several acts or omissions alleged 
must be proved where it clearly appears that the 
pleading proceeds on the theory that they all com- 
bined caused the injury,®® as where the injury is 
alleged to be the result of several acts of negli- 
gence, no one of which is charged to have caused 
it alone,®* or where the several acts of negligence 
are alleged as being jointly the proximate cause of 
the injury,®? or where the several grounds of negli- 
gence charged are so related one to the other as to 
show that the injury complained of was the result 
of the negligent acts combined.®® 

[§ 713] (c) Acts of Two or More Persons.°* As 
a general rule, if the negligence is charged as the 
joint or concurrent negligence of two defendants, it 
must be proved as charged,®> especially in the case 
of the negligent performance or nonperformance 
of a contractual duty;9* and proof of the negli- 
gence of one only of such defendants is fatal to 
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a recovery.®°” But it has been held that, where the 
joint negligence of two defendants is alleged, plain- 
tiff has the right to go to the jury where his evi- 
dence tends to show negligence of one defendant 
only,®® and that he may, before submission to the 
jury, dismiss as to one defendant and proceed 
against the other. . 

Where separate acts of negligence are charged 
on the part of the different defendants, proof may 
be introduced as to the negligence of one of them,* 
although the case is dismissed as to the other;? and 
even though the declaration charges a joint liability 
against several defendants, whose acts of negli- 
gence are separate and independent, it is not neces- 
sary to prove a joint liability in order to recover 
against one defendant.*® 

[§ 714] d. Connection between Negligence and In- 
jury‘—(1) In General. Not only must the acts of 
negligence be proved as alleged,® but it must also 
be shown that the negligence proved was connected 
with the injury sustained as the proximate, or proxi- 
mately contributing, cause thereof,® regardless of 
whether defendant was guilty of some other negli- 
gence.’ It is sufficient if the cause of the injury 
as shown by the evidence is included in the general 
charge of negligence,? but if the evidence shows 


87. Benelli v. Atchison, etc. R. 
Co,, 120 Kan. 237, 243 P 1004; Rich- 
ardson vy. St. Louis, ete, R. Co., 223 
Mo. 325, 123 SW 22; Baker v. Grace, 
(Tex. Civ. A.) 213 SW 299; Galves- 
ton; ete., R. Co: 'v. Watts, (Tex. Civ. 
A.) 182 SW 412; Houston, ete, R. 
Co. v. Easton, 44 Tex. Civ. A. 95, 97 
SW 833. 

gs. Ala.—Fuller v. Lanett Bleach- 
ing, etc., Works, 190 Ala. 208, 67 S 
378; Tobler v. Pioneer Min., etc., Co., 
166 Ala. 482, 52 S 86; Central Fdy. 
Co. v. Bailey, 162 Ala. 623, 50 S 346; 
Western R. Co. v. McPherson, 146 
Ala. 427, 40 S 934. 

Colo.—Longmont v. Swearingen, 81 
Colo. 246, 254 P 14100. 

Tll.—Pollenz v. Chicago City R. Co., 
210 Til. A. 400. 

Mich.—Wormsdorf v. Detroit City 
R. Co., 75 Mich. 472, 42 NW 1000, 13 


AmSR 4538. 
Mont.—Watts v. Billings Bench 
Water Assoc, 78 Mont. 199, 253 P 


260; Mosher v. Sutton’s New Theater 
Co., 48 Mont. 137, 137 P 534; Forsell 
v. Pittsburgh, etc., Copper Co., 38 
Mont. 403, 411, 100 P 218 [quot Cyc]. 
' $89. Walsh v. East Butte Copper 
Min. Co., 66 Mont. 592, 214 P 641. 

90. Lake Shore, etc, R. Co. v. 
Myers, 52 Ind. A. 59, 98 NE 654, 100 
NE 313; Merica v. Ft. Wayne, etc., 
Tract. Co., 49 Ind. A. 288, 97 NE 192; 
Indiana Match Co. v. Kennedy, 45 
Ind. A. 627, 90 NE 486. 

91. Watts v. Billings Bench 
Water Assoc., 78 Mont. 199, 253 P 
260; Walsh v. Hast Butte Copper 
Min. Co., 66 Mont. 592, 214 P 641. 

92. Ratteree v. Galveston, etc., R. 
‘Co., 86 (Lex! Civ: ‘A 197 9815S Ww ' 566; 
Williams v. Galveston, etc., R. Co., 34 
Tex. Civ. A. 145, 78 SW 45; Duell v. 


Chicago, etc, R. Co., 115 Wis. 516, 
92 NW 269. 
93. Pittsburgh, etc., R. Co. v. Er- 


vington, 59 Ind. A. 371, 108 NE 133; 
Lake Erie, etc, R. Co. v. Beals, 50 
Ind. A. 450, 98 NE 4538; Soltesz v. 
J. H. Belz Provision Co., (Mo.) 260 
BW 990; Frederick v. Hale, 42 Mont. 
153, 112 P 70; Galveston, etc., R. Co. 
v. Callahan, (Tex. Civ. A.) 124-SW 
129, 130. 

{a] MIlustration—Where two acts 
of negligence are charged in the 
complaint, and the pleading discloses 
that neither act in itself would have 
caused the injury, but that the con- 
currence of both was necessary, 
proof of both acts is necessary to 
justify a recovery. Frederick vv. 
Hale, 42 Mont. 153, 112 P 70.. 


94 Allegation of acts of two or 
3 669 persons generally see supra 

od, 

95. St. Louis, etc., Co. v. Hopkins, 
100 Ill. A. 567; Forsell v. Pittsburgh, 
ete., Copper Co.; 38 Mont. 4038,° 411, 
100 P 218 [quot Cyc]; Sturzebecker 
v. Inland! Tract. ‘Co., 211° Pa.-156, 60. 
A 583. See Woods v. Wentworth, 6 
ULC Co Bes 10d LOT C“wirere: the 
wrong is the non-performance of a 
joint duty, if the joint duty be not 
proved the plaintiff must fail alto- 
gether’), 

96. Hackney v. Perry, 152 Ala. 626, 
44 S$ 1029; Dean v. East Tennessee, 
ete.,, R., Co.. 98 Ala. 586, 13 S 489; 
Coal City Min. Corp. v. Davis, 17 Ala, 
AS 22 235 Sk SOD 8. 

“Tt is a principle, well established 
and recognized, that in actions in 
tort, where two or more are jointly 
sued as defendants, according to the 
proof, a recovery may be had as to 
all or to any number less than all; 
but this rule is not without its ex- 
ception, as, for instance, where the 
action is in case for a negligent per- 
formance, or for a negligent failure 
to perform, a duty arising out of a 
contract, whereby injury and damage 
results. In such a case, the averment 
of the contract from which the al- 
leged duty to plaintiff arose is made 
a material allegation of the com- 
plaint which must be proven as 
charged, or else there is a fatal va- 
riance between the allegation and 
the proof.” Coal City Min. Corp. v. 
Davis, supra. 

97. Cleveland, etc., R. Co. v. Egg- 
mann, 71 Ill. A. 42; Dempsey  v. 
Devers, 43 Pa. Super. 193. 

Variance generally see infra § 735. 

98. Robilio v. Webb, 7 Tenn. Civ. 


1. George A. Fuller Co. v. McClos- 
key, 228 U. S. 194, 33 SCt 471, 57 L. 
ed. 795 [aff ‘35 App. (D. C.) 576]. 

2. George A. Fuller Co. v. McClos- 
key, Supra. 

[a] Declaration held sufficient to 
allow proof of negligence on the part 
of one defendant, although one spe- 
cific charge related exclusively to the 
other defendant as to whom the case 
is dismissed. George A. Fuller Co. v. 
McCloskey, 228 U. S. 194, 83 SCt 471, 
Bo8]., ed, 796" [afl 35) App. ¢D...C). 

3. Pierson v. Lyon, 150 Ill. A, 116 
[aff 243 Ill. 370, 90 NE 693]. 

4. Allegation of connection be- 
tween negligence and injury see su- 


pra §§ 666-670. 

Issues and proof as to injury sce 
infra § 728. 

5. See supra § 710. 

6 U. S.—Haff v. Minneapolis, etc., 
R. Co., 14 Fed. 558, 4 McCrary 662. 

Fla.—Turlington v. Tampa Electric 
Co., 62 Fla. 398, 56 S 696, 38 LRANS 
72, AnnCas1913D 1213. 

Ga.—Central of Georgia R. Co. v. 
Blackman, 7 Ga. A. 766,68 SE 339. 

Ill.— Harrigan v. Chicago, ete, R. 
Co.,' 53 Ill. As 344. 

Ind.—Pittsburgh, ete, R. Co. v. 
Cioffi, 81 Ind. A. 424, 143 NE 523. 

Iowa.—Borland v. Lenz, 196 Iowa 
1148, 194 NW 215; Willoughby v. 
Chicago, etc., R. Co., 37 Iowa 432. 

Md.—Baltimore, ete. R. Co. v. 
State, 101 Md. 359, 61 A 189. 

Mont.—Smith v. Bonner, 63 Mont. 
571, 208 P 603; Bracey v. Northwest- 
ern Impr. Co., 41 Mont. 338, 109 P 
706, 137 AmSR 738. 

N. J.—Howell v. Lehigh Valley R. 
Co., 94 N. J. L. 2138, 109 A 309 [cer- 
tiorari den 253 U. S. 482 mem, 40 SCt 
482 mem,-64 L. ed. 1024 mem]. 

N. Y.—White v. Daniels, 39 App. 
Div. 668, 57 NYS 305; Kelsey v. 
Jewett, 28 Hun 51. 

N. C.—Chancey v. Norfolk, etc., R. 
Cone174 NC. 86h, 938° SE) 834, iA 
1918A 1070, AnnCasi1918E 580. 

Oh.—Kramer y. Fay, 6 OhS&CP 
335, 4 OhNP 2338. 

Okl.—Wyman y. Chicago, ete, R. 
Co., 76 OKl. 172, 184 P 758. 

Or.—iVoshall v. Northern Pac. Ter- 
minal Co., 116 Or. 237, 240 P 891. 

Pa.—Stern v. Reading, 255 Pa. 96, 
99 A 367; Reddington v. Philadelphia, 
253 Pa, 390, 98 A 601; Bube v. Weath- 
erly Borough, 25 Pa. Super. 88. 


S. C.—Sexton v. Noll Constr. Co., 
108 S.C. 516,95 SH 129. 
S. D.—Le Zotee v.. Lindquist, 212 


NW 508; Wright v. Sioux Falls Tract, 
System, 28 S. D. 379, 1833 NW 696. 
Tenn.—Baird-Ward Printing Co. v. 
Fleming, 1387 Tenn. 349, 198 SW 115, 
116: [cit. Cyc]. 
Tex.—Galveston, etc, R. Co. v. 
Landeros, (Civ. A.) 264 SW 524; Gal- 


veston, etc., R. Co. v.. Henry, (Civ. 
A.) 252 SW 210. 
Can.—Canadian Coloured Cotton 


Mills Co. v: Kervin; 29° Can. S$) GC. 
478. 

7. Sexton v. Noll Constr. Co., 108 
S.C. 516, 95 SH 129. 

8 U. S. v. Peachy, 86 Fed. 160; 
Bunnell v. Berlin Iron Bridge Co., 
66 Conn. 24, 33 A 583; Bell v. Boyd, 
66 Mo. A. 137. 
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that the injury resulted from an entirely different 
cause or act of negligence from that alleged the 
variance is fatal to a recovery.® 

[§ 715] (2) One of Several Causes. It need not 
be shown that the injuries were due solely to the 
negligence of defendant,!° even though it is so 
alleged ;11 and where the act of negligence alleged 
is shown to be only one of two concurring causes, 
the variance is immaterial,!? for, if the injury re- 
sulted from concurring causes, the proof need not 
show that both occurred through defendant’s neg- 
ligence,'* and plaintiff is not precluded from recoy- 
ering by proof that the negligence of a third party, 
not joined as a defendant, contributed, to the in- 
juries;'4 or if plaintiff shows that the negligent 
act alleged materially and proximately contributed 
to his injury, he is not precluded from a recovery 
because other unalleged acts of defendant, whether 
negligent or not, may have concurred with the act 
alleged in bringing about the injury.® But where 
evidence is offered to prove different acts of negli- 
gence, it must show that one of such acts was 
the proximate cause of the injury;'° and if plaintiff 
proves two or more negligent acts and that his in- 
jury must have been the direct result of one or all 
of them, he is not required to go further and dis- 
tinguish by proof the particular one that caused 
his injury.17 If, however, the evidence leaves it 

[a] An allegation that an injury 
was caused by negligently digging an 


excavation is sustained by evidence 
that the injury was caused by the 


proof. 
154, 69 A 587. 
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the explosion, but that the explosion 
followed the fire, there is a failure of 19. 
Stewart v. De Noon, 220 Pa. 


[§§ 714-717 


uncertain as to which of two acts of negligence 
caused the injury, and the petition specifies one only 
of them, there is a failure of proof.’§ 

Incidental causes. The rule as to variance in neg- 
ligence cases does not forbid the introduction of 
evidence of incidental causes of the injury, although 
such causes are not alleged, where they do not 
form a part of the chain of causal events by which 
the injury was brought about.?® 

[§ 716] e. Freedom from Contributory Negli- 
gence.2°-23 In most jurisdictions, plaintiff need not 
prove freedom from contributory negligence in the 
first instance2* even though he has alleged that the 
injury occurred without any fault on his part and 
defendant has put in a general denial.?° In other 
jurisdictions, however, plaintiff must show in the 
first instance that he was free from contributory 
negligence,?° unless the complaint charges willful- 
ness and wantonness,?7 and any legitimate proof 
by which the truth of such averment can be estab- 
lished is admissible.?® 

[§ 717] 2. Issues Raised by, and Evidence Ad- 
missible under, Pleadings—a. Under Allegations 
of Complaint—(1) In General. In an action for 
injuries or damages caused by negligence, as in 
other civil actions,?-*° plaintiff can prove and rely 
for recovery only on the cause of action or theory 
presented by his pleadings.*! The evidence offered 
Co., 180 Mo, A. 128, 168 SW 213. 
Humphrey v. Chicago, ete, R. 


Co., 151 Mo. A. 338, 181 SW 715. 
20-23. Necessity of negativing 


inadequate strength of a retaining 
wall of the excavation. Uns, Ve 
Peachy, 36 Fed. 160. 

9:2 Ui /S.—Santa F6,: etc., -Ri, Co. vi 
Hurley, 172 U. S. 645, 19 SCt. 879, 43 
L. ‘ed: 1183. [aff 4 ;Ariz: 258,°36 »P 
216]. 

Hi s=osect v. International Har- 
vester Co., 277 Ill. 63, 115 NE 178; 
East St. Louis Electric St. R. Co. v. 
Steger, 65 Ill. A. 312. 

Mo.—Kaw Feed, etc., Co. v. Atchi- 
son, etc., R. Co., 129 Mo. A. 498, 107 
Sw 1034. 

N. Y.—Canavan v. Stuyvesant, 7 
Misc. 113, 27 NYS 413. 


Pa.—Stewart v. De Noon, 220 Pa. 
154, 69 A 587. 
Tex.—Newnom _ Vv. Southwestern 


Tel., etc., Co., (Civ. A.) 47 SW 669. 
Vt.—Landry v. Hubert, 100 Vt. 268, 
137 A. 97. 
{a] Rule applied.—(1) Where, in 
an action for personal injuries, plain- 
tiff alleges that the injuries for 
which he seeks to ‘recover were 
caused by a defective pile driver, he 
cannot recover for injuries received 
on account of an unmanageable team 
of horses used in operating it. Santa 
Fé, etc., R. Co. v. Hurley, 172 U. &. 
645, 19 SCt 879, 43 L. ed. 1183 [aff 
4 Ariz. 258, 86 P 216]. (2) A petition 
which charges specific negligence in 
allowing an oil stove to become and 
remain out of repair, dangerous, and 
unfit for use, so that, by reason 
thereof, it exploded and set fire to a 
pbuilding, is not sustained by evidence 
showing that the explosion was 
caused by neglect to provide against 
the freezing of a water pine which 
became frozen on the night pefore 
the fire; and therefore an instruction 
submitting to the jury the negligence 
thus charged in the petition is erro- 
neous. Kaw Feed, etc., Co. v. Atchi- 
son, ete., R. Co., 129 Mo. A. 498, 107 
SW 1034. (3) Where, in an action 
for damages for the burning and loss 
of a stock of goods, plaintiff's state- 
ment of claim charges that the loss 
resulted from a fire caused by an ex- 
plosion due to defendant’s negligence, 
and it appears from plaintiff's own 
case that the fire did not result from 


Variance generally see infra § 735. 

10. Jerome v. New York R. Co,, 
190 App, Div. 311, 179) NYS 6777 

tl. Phenix-R. Co. ve) Beals;?)20 
Ariz. 386, 181 P 379; Jerome v. New 
York R. Co., 190 App. Div. 311, 179 
NYS 777. 

12. Phenix R. Co. v., Beals, 20 
Ariz. 386, 181 P 379; Louisville, etc., 
R. Co. v. Goodman, 210 Ky. 18, 17, 273 
SW 526; Settlemeyer vy. Southern R. 
Co., Carolina Div., 91 S. C. 147, 74 SE 
137; New York, etc., R. Co. v. Green, 
90 Tex. 257, 38 SW 81 [rev (Civ. A.) 
36.SW 812]. 

“There may be two proximate 
causes of the same accident, and 
those two proximate causes may 
separately result from two distinct 
acts of negligence, and if each of the 
acts of negligence are chargeable 
against the same defendant, he is 
liable for the resulting injury, if 
either of them is_ established.” 


Louisville, ete., R. Co. v. Goodman, 
supra. 
[a] Illustration.—Where the pe- 


tition in an action for injuries caused 
by derailment of an engine alleged 
that the wreck was caused by the de- 
fective condition of the track, proof 
that it was caused by such condition, 
coupled with a collision of the engine 
with a calf, is not a variance, New 
York, ete., R. Co. v. Green, 90 Tex. 
ss 388 SW 31 [aff (Civ. A.) 36 SW 

Proof of one or more of several 
acts generally see supra §§ 711-713. 

13. Phoenix R. Co. v. Beals, 20 
Ariz. 386, 181 P 379. 

14 Jerome v. New York R. Co., 
190 App. Div. 311, 179 NYS 777; Wil- 
liams v. Zang, (Tex. Commn. A.) 279 
SW 815 [rev (Civ. A.) 270 SW 1083]. 

15. Central.of Georgia R. Co. v. 
Blackman, 7 Ga. A. 766, 68 SE 339; 
Washington Ice Co. v. Bradley, 171 
Ill. 255, 49 NE 519. 

16. Gismondi v. Peoples R. Co., 25 
Del.,577,' 88 A136. 

17. Mullery v. Missouri, ete.; Tel. 
Co., 191 Mo, A. 118, 177 Sw 1098; 
Miller v. Engle, 185 Mo. A. 558, 172 
SW 6381. 

18. Mullery v. Missouri, etc., Tel. 


contributory negligence in complaint 
see supra §§ 678-686. 

24. $Watkinds v. Southern Pac. R. 
Co., 38 Fed. 711, 4 LRA 239; Atchi- 
son, ete., R. Co. v.. Peck, 79 Kan. 413, 
100 P 54; Union Pac. R. Co. v. Hand, 
7 Kan. 380; Mitchell v. Clinton, 99 
Mo. 153, 12 SW 793; Parsons v. Mis- 
souri Pac. R. Co., 94 Mo. 286, 6 SW 
464; Petty v. Hannibal, ete, R. Co., 
88 Mo. 306; Buesching v. St. Louis 
Gaslight Co., 73 Mo. 219, 39. AmR 
503; West v. Kansas City R. Co., 208 
Mo. A. 181, 232 SW 749; Hall v. St. 


Joseph Water Co., 48 Mo. A. 356; 
Dolan v. Moberly, 17 Mo. A. 436; 
Clark v. Famous. Shoe, ete., Co., 16 


Mo, A. 463; Higley v. Gilmer, 3 Mont. 


90, 85 AmR 450 [rev on other 
grounds 110 U.S. 47,°3 SCt 471, 28 
L. ed. 62]. 

25. Atchison, ete., R. Co. v. Peck, 


179 Kan. 413, 100 P 54. 


26. Chicago, ete., R. Co. v. Haz- 
zard, 26 Ill. 373; Devine v. Chicago 
City R..Co., 188 Ill. A. 558; Huback v. 
Wabash R. Co.,.188 Ill. A. 345; Chi- 
ete., R. Co. v. Gunderson, 74 

356 [aff 174 Ill. 495, 51 NB 
708]; Jamison v. Myrtle Lodge No. 
855 A. F. & A. M., 158 Iowa 264, 139 
NW. 547; Rabe v. Sommerbeck, 94 
Iowa 656, 63 NW 458; Baxter v. Troy, 
etc., |Ri Cos 4 Nie Yo55 02: 

27. Illinois Cent. R. Co. v. King, 
179 Ill. 91,53 NE 552, 70 AmSR 93; 
Lund .v. Osborne, 188 Ill. A. 63; 
Ehrlich v. Chicago Great Western R. 
Co., 160 Ill, A. 879; Chicago Union 
Tract. Co. v. MeGinnis, 112 Ill. A. 
177; Baltimore, ete., R. Co. v. Keck, 
84 Ill. A. 199 [aff 185 Tll. 400, 57 NB 
197]; Cleveland, etc., R. Co. v. Miller, 
149 Ind. 490, 49 NE 445. 


23. ; Pittsburgh, ete RiijeCon ve 
Wright, 80 Ind. 182. 

areal See Pleading [81 Cyc 670 et 
seq]. 


31. U. S.—Johnson y. Cadillac Mo- 
tor Car Co., 261 Fed. 878. 

Ariz.—Southwest Cotton 
Pope, 25 Ariz. 364, 218 P 152. 

Fla.—South Atlantic Tel., ete, Co. 
v. Shaw, 83 Fla. 463, 92 S 277; At- 
lantic Coast Line R. Co. v. Crosby, 
53 Fla. 400, 43 S 318. 


Co. Vv: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


89 717-718] 


must be limited to the issues made by the plead- 
ings, that is, the proofs must correspond, at least 
in substance, to the pleadings,?? and a different 
cause of injury or ground of recovery than the one 
alleged cannot be proved or relied on.** Thus plain- 
tiff cannot prove, and rely for recovery on, a breach 
of duty due from defendant, in the absence of alle- 
gations giving rise to such duty,°* and the admission 
of testimony in respect thereto is erroneous, if duly 
So, also, in an action based on neg- 
ligence, plaintiff cannot recover under an agreement 
by defendant to pay for the damage.*® 
of a claim that certain conditions existed at the 
time of the injury bars a claim of any duty to take 
precautions against such conditions.** 

If the person injured sues 


objected to.*® 


Relation of parties.*® 


Tll.—Chicago City R. Co. v. O’Don- 
nell, 207 Ill. 478, 69 NE 882 [aff 109 
Tll. A. 616]; Lossechewich v. Chicago 
City R. Co., 197 Ill. A. 557. 


Mo.—Meyers v. Chicago, ete, R. 
Co., 171 Mo. A. 283, 157 SW _ 362; 
Goodwin v. Columbia Tel. Co., 157 


Mo. A. 596, 188 SW 940. 

N. Y.—Cortez v. Sladon Iron Works 
Co., 214 App. Div. 404, 212 NYS 468. 

Or.—Salmi v. Columbia, etc., R. 
Co., 75 Or. 200, 146 P 819, LRA1915D 
834. 

{a] Dlustration—Where a com- 
plaint alleges that, because of the 
negligent failure of the manufacturer 
of a motor car properly to inspect it, 

. plaintiff, a purchaser from a dealer, 
was injured by the breaking of a 
wheel, there can be no recovery on 
the theory that the manufacturer 
was guilty of fraud in falsely repre- 
senting that the wheels were of great 
strength. Johnson v. Cadillac Motor 
Car Co., 261 Fed. 878. 

32. Del.—Butler v. Wilmington 
City R. Co., 25 Del. 262, 78 A 871. 

Ga.—Hill v. Callahan, 82 Ga. 109, 
8 SE 730. 

Ill—Wabash Western R. Co. v. 
Friedman, 146 Ill. 583, 30 NE 353, 34 
NE 1111; Chicago, .étc.,  R: Co. -v. 
Dickson, 143 Ill. 368, 32 NE _ 380; 
Mueller Bros. Art, etc., Co. v. Fulton 
St. Wholesale Market Co., 181 Ill. A. 


685; Chicago City R. Co. v. Gates, 
P35. TUL AY. A80% ‘ 
Jowa.—Graham v. Ochsner, 193 


188 NW 838; Armstrong 
v. Ackley, 71 Iowa 76, 32 NW 180; 
Manuel v. Chicago, etc, R. Co., 56 
Iowa 655, 10 NW 237. 

Kan.—Cherokee, etc., Coal, etc., Co. 
v. Wilson, 47 Kan. 460, 28 P 178. 

Ky.—Louisville, ete., R. Co. 
Kirby, 173 Ky. 399; 191 SW 113. 

Me.—Goodwin v. Hersom, 65 
223. 


Iowa 1196, 


v. 
Me. 


Mich.—Mitchell v. Prange, 110 
Mich. 78, 67 NW 1096, 64 AmSR 329, 
34 LRA 182; Ashman v. Flint, etc., R. 
Co., 90 Mich. 567, 51 NW 645; Pen- 
ninston iV. Detroit, etc), R. Cor 290 
Mich. 505, 51 NW 634; Cowan v. Mus- 
kegon R. Co., 84 Mich: 583, 48 NW 
166; Wilkinson v. Detroit Steel, etc., 
Works, 73 Mich. 405, 41 NW 490; 
Batterson v. Chicago, ete., R. Co., 49 
Mich. 184, 13 NW 508. 

Miss.—Lepnick v. Gaddis, 18 S 319. 

Mo.—Stanard Milling Co. v. White 
Line Cent. Transit Co., 122 Mo. 258, 
26 SW 704; Gurley v. Missouri Pac. 
R. Co., 98 Mo. 445, 6 SW 218; Conway 
vy. Hannibal, etc., R. Co., 24 Mo. A. 
235; Lee v. St. Louis Hame Mfg. Co., 
6 Mo. A. 578. 

N. H.—Pittsfield Cottonwear Mfg. 
Co. v. Pittsfield Shoe Co., 71 N. H. 
522, 58 A 807, 60 LRA 116. 

N. Y.—Davis v. New York, etc. R. 
Co., 5 NYSt 819, 20 AbbNCas 230. 

Oh.—Galati v. Erie R. Co., 23° Oh. 
Cir. Ct. N. S. 63; Tiedtke Bros. Co. v. 
Williams, 13, Oh. Cir. Ct. N.S. 58, 33 
Oh. Cir. Ct. 175; Welever v. Williams, 
26 Oh. Cir. Ct. 624. , 

‘© Or.—Whitechurch v. Mutzig, 105 
Or. 692, 210 P 623; Hastman v. Jen- 


NEGLIGENCE 


premises merely 
not support an 
tion.*° 


The waiver 


nings-McRae Logging Co., 69 Or. 1, | 
138 P 216, AnnCas1916A 185; Sulli- 
van v. Wakefield, 59 Or. 401, 117 P 
311; Lieuallen v. Mosgrove, 33 Or. 
282, 54 P 200, 664; Knahtla v. Oregon 
Short-Line, ete, R. Co., 21 Or. 136, 
2G ae ON: 

Pa.—Pittsburgh Forge, ete., Co. v. 
Dravo Contracting Co., 272 Pa. 118, 
116 A 147; Rodell vy. Adams, 231 Pa. 
284, 80 A 253, AnnCas1912B 1333. 

Tenn.—Memphis St. R. Co. v. Ca- 
vell, 135 Tenn. 462, 187 SW 179, Ann 
Cas1918C 42. 

Tex.—Houston City St. R. Co. v. 
Farrell, (Civ. A.) 27 SW 942. 

Vt.—Derragon v. Rutland, 58 Vt. 
128, 3A. 332: 

Eng.—Mayor v. Humphries, 1 GC & 
PS 2b, A 2 OL Lb Le. 

[a] Evidence held admissible.— 
(1) Where, in a customer’s action for 
injuries from falling down an ele- 
vator shaft, the complaint alleged 
that there was no railing to prevent 
such an accident, evidence that a 
railing could have been so placed is 
admissible. Graham v. Ochsner, 193 
Iowa 1196, 188 “NW 838. (2) In an 
action for the destruction of a wharf 
by fire communicated from burning 
oil on the surface of a river, into 
which a burning stick was negli- 
gently allowed to fall at a point 
above, an allegation that the oil was 
being carried down the river “along 
and past’ plaintiff’s property is suf- 
ficient to allow proof that it ex- 
tended in an unbroken stream down 
to and along the wharf. Pittsburgh 
Forge, etc., Co. v. Dravo Contracting 
Col 2727Pat 118) 116A. 1472 

33. Guianios v. De Camp Coal 
Min. Co., 242 Ill. 278, 89 NE 1003 [aff 
147 Ill. A. 243]; Healy v. Patterson, 
123 Iowa 738, 98 NW 576; Formiller 
v. Detroit United R. Co., 164° Mich. 
653, 180 NW 3847; Sullivan vy. Wake- 
field, 59 Or. 401, 117 P 311. And see 
cases supra note 32. 

[a] Issue not raised.—An allega- 
tion that a dump gave way by reason 
of the negligent manner in which it 
was kept and handled does not in- 
volve or raise the issue of improper 
construction or want of repair of the 
dump. Healy v. Patterson, 128 Iowa 
738, 98 NW 576. 

[b] Evidence held not admissible. 
—(1) Where a complaint seeks re- 
covery for the burning of standing 
timber only, evidence of the burning 
of dead and down timber is not 
admissible. Eastman v. Jennings- 
MaRae Logging Co., 69 Or. 1, 138 P 
216, AnnCas1916A 185. (2) In an ac- 
tion for the death of a sectionman 
while repairing a switch track to a 
mine, caused by a coal car started by 
an employee in the mine striking a 
car being moved by the sectionman, 
evidence that at various times be- 
fore the accident the railroad had 
made repairs and alterations in the 
track in question, and that while the 
work was going on the mine was not 
required to cease work, but continued 
in operation, was properly excluded, 
where the charge in the declaration 
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as a stranger or licensee, he cannot recover on 
proof that he was a servant of defendant.*® In an 
action for injuries caused to plaintiff while on de- 
fendant’s premises, proof that plaintiff was on such 


as a licensee or trespasser does 
allegation of presence by invita- 


But an allegation that plaintiff was offered 
a ride in defendant’s vehicle by his agent, and was 
injured by the negligent driving of such agent, is 
sufficient to permit proof that plaintiff was on the 
vehicle as a mere licensee.*? 

[§ 718] (2) As to Negligence+2—(a) In General. 
Plaintiff may introduce proof of, and rely for re- 
covery only on, such acts or grounds of negligence 
as are charged in his declaration or complaint as 
the cause of his injury,*? and any competent evidence 


‘ 


was not that the continued operation 
of the mine while the work was bhbe- 
ing done on the track caused or con- 
tributed to the injury. Guianios v. 
De Camp Coal Min. Co., 242 Ill. 278, 
89 NE 1003 [aff 147 Ill. A. 243]. (3) 
Where the complaint, in an action 
against an independent contractor for 
the death of an employee of the orig- 
inal contractor, alleged that the inde- 


| pendent contractor negligently placed 


a pole against a sidewalk in an un- 
guarded position, withgut fastening 
it, with one end thereof on the 
ground, and that it fell on the em- 
ployee and killed him, the admission 
of evidence of the insecurity of the 
sidewalk as a support for the pole in 
violation of a statute, providing that 
evidence shall correspond to the ma- 
terial allegations, is prejudicial error, 
because enhancing in the minds of 
the jury the dangers of the situation, 
and increasing the blame imputed to 
the independent contractor. Sullivan 
v. Wakefield, 59 Or. 401, 117 P 311. 

34 Tennessee Coal, ete., Co. v. 
Smith, 171 Ala. 251, 55 S 170; Cleve- 
land, .ete:;,cGRe, Co. .wi? Potters Als Oh 
St. 591, 150 NE 44. 

Allegations of duty generally see 
supra §§ 630-643. 

85. Cleveland, ete., R. Co. v. Pot- 
ter, 118 Oh St. 591, 150 NB 44. 

36. Roemer vy. Striker, 142 N. Y. 
134, 36 NE 808. 

37. Castonguay v. Acme Knitting 
Mach., ete., Co., (N. H.) 136 A 702. 

[a] Thus, in an action for injury 
caused by a broken needle flying 
from a machine which plaintiff was 
watching while visiting defendant's 
plant as a student in connection 
with a school course, the waiver of 
any claim that an overhard needle 
was used bars a claim of any duty 
to take precautions for what might 
have happened from the use of such 


needle. Castonguay v. Acme Knit- 
aaa Mach, ete, Co.” CONSE) 2862 
02. 

38. Allegations as to relation of 


parties see supra §§ 633-636. 

89. Tennessee Coal, etc:, R. Co. v. 
Davis, 194 Ala. 149, 69 S 544; Choate 
v. Alabama Great Southern R. Co., 
170 Ala. 590, 54 S 507. 

40. Currier v, Dartmouth College, 
117 Fed. 44, 54 CCA 430; Collier v. 
Coggins, 103 Ala. 281, 15 S 578; Tar- 
vin v. Rome Cooperage Co.; 143 Ga. 
596, 85 SE 755; Lepnick v. Gaddis, 
(Miss.) 18 S 319. ‘ 

41. Pigeon v. Lane, 80 Conn. 237, 
67 A 886, 11 AnnCas 371. 

42. Under general and special al- 
legations see infra §§ 722, 723. 
43. U. S.—Hollenback  v. 

189 Fed. 929. 

Ala.—Birmingham R., etc., 
Yates, 169 Ala. 381, 538 S 915. 

Cal.—Champagne v. Hamburger, 
169 Cal. 683, 147 P 954; Waniorek v. 
San Francisco United R. Cos., 17 Cal. 
> Neopia 7-2 Brain Ue UES reget Jc 5 

Colo.—Elkton Cons. Min., ete., Co. 
v. Sullivan, 41 Colo. 241, 92 P 679. 

Del.—Freeman vy. Wilmington, ete., 
Tract. Co., 26 Del. 107, 80 A 1001; 


Hand, 


Cory. 


“Yates, 


. 
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which tends to prove such negligence is admissible.** 
He cannot prove and recover on acts or grounds 
of negligence not alleged in his pleadings,*® even 
though they would have warranted a recovery if 
they had been alleged;*® and where plaintiff at- 
tempts to prove a negligent act other than that 
averred, a timely and proper objection must be sus- 
tained,*? but it has been held that the court may 
permit the complaint to be then amended so as to 
cover such act.*8 It has also been held that plaintiff 
cannot recover on other acts of defendant which, 


while set forth in the complaint, 
alleged as negligence.*® 


Absolute. liability. Where the action is based, not 
on negligence, but on the absolute lability of de- 
fendant, the question of negligence is not involved 


Coyle v. People’s R. Co., 23 Del. 454, 
80 A 638. 

Fla.—Williams v. Hines, 80 Fla. 
690, 86 S 695. 


Ga.—Southern R. Co. v. Ray, 28 
Ga. A: 792, 113 SE 590; Western 
Union Tel. Co. v. Harris, 6 Ga. A. 


260, 64 SH 1123. 

Ill.— Hagen v. Schleuter, 236 Ill. 
467, 86 NE 112, 22 LRANS 856 [rev 
140 Ill. A. 84]; Johnson v. Chicago 
Gity RCo: 166.0)1. A:)-79) Glass: v. 
Chicago Union Tract. Co., 144 Ill. A. 
116. 

Ind.—Steiert v. Coulter, 54 Ind. A. 
648, 102 NE 113, 103 NE 117; Louis- 
ville, etc., R. Co. v. Renicker, 8 Ind. 
A. 404, 35 NE 1047. 

Iowa.—Fitzgibbon v. Chicago, etc., 
R. Co., 108 Iowa 614, 79 NW 477. 

Kan.—Greco v. Western States 
Portland Cement Co., 84 Kan. 110, 113 
P 410, AnnCas1912A 638. 


Ky.—Belt Electric Line Co. v. 
Tomlin, 40 SW 925, 19 KyL 433; 
Louisville, etc, R. Co. v. Hampton, 


7 Ky. Op. 296. 

Md.—Plummer vy. Washington, etc., 
R. Co., 124 Md. 200, 92 A 536. 

Mass.—Lemay v. Springfield St. R. 
Co., 210 Mass. 68, (96 NE 79, 37 
LRANS 48. 

Mich.—Krouse v. Detroit United R. 
Co., 170 Mich. 438, 1836 NW 434; Mar- 
quette, etc., R. Co. v. Marcott, 41 
Mich. 433, 2 NW 795. 

Minn.—DeFoe v. St. Paul City R. 
Co., 65 Minn. 319, 68 NW 35. 

Mo.—Beave v. St. Louis Transit 
Co., 212 Mo. 331, 111 SW 52; Good- 
win v. Columbia Tel. Co., 157 Mo. A. 
596, 1388 SW 940. 

Mont.—Pierce v. Great Falls, etce., 
R. Co., 22 Mont. 445, 56 P 867. 

Nebr.—Fremont, etc., R. Co. 
Root, 49 Nebr. 900, 69 NW 397. 

N. Y.—McGrane v. Nassau Hlectric 
mR. Co, 5184 App. Div: -267) 13 NYS 
896. 

N. C.—Moss v. North Carolina R. 
Co., 122'N. C. 889, 29 SE 410, 

Or.—Bamford v. Van Emon El, Co., 
79 -Or.. 295, 255 P 373; Knahtla  v: 
Oregon Short-Line, ete, R. Co., 21 
Orwi36, Bi S94: 

Tex.—Rosenthal Dry Goods Co. v. 
Hillebrandt, (Civ. A.) 280 SW 882; 
Hts, Worth, ete; RK: Co. rv", Taylor, 
(Civ. A.) 162 SW 967. 

Utah.—Macky v. Bingham New 
Haven Copper, etce., Min. Co., 54 Utah 
171, 180 P 416; Martindale v. Ore- 
gon Short Line R. Co., 48 Utah 464, 
160 P 275; Smith v. San Pedro, etc., 
R. -Co., 35 Utah 390, 100 P 673. 

Eng.—Mayor v. Humphries, 1 C. & 
P. 261, 12 ECL 161. 

N. S.—MclIsaac v. Maritime Tel., 
ie Co., Ltd., 50 N. S. 331, 883 DomLR 

a 


Vv. 


44. Piper v. Boston, etc., R. Co., 75 
N. H. 485, 75 A 1041. And see cases 
supra mote 43. 

45. U. S.—Carstensen v. Ham- 
mond Lumber Co., 11 F. (2d) 142. 

Ala.—Birmingham R., etc., Co. v. 
169 Ala. 381, 53 S 915; Ala- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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are not therein’ 


[§§ 718-719 


and has no place in the pleadings or proof.®° 

Custom and usage.°+ 
or usage to be pleaded before it can be shown in 
evidence®” has no application where the purpose is 
to prove the ordinary and usual way of doing a 
certain thing in order to determine whether it has 
been negligently done;** and therefore evidence of 
a custom, although not pleaded, is admissible as evi- 
dence of negligence or due care,®* and not on the 
theory that a breach of the custom is negligence 
per se,°> or that an observance thereof is necessa- 
rily conelusive that there was no negligence.°® 


The rule requiring a custom 


[§ 719] (b) Under General Allegation of Negli- 


gence.°? 


bama Steel, Co. v. Thompson, 
166 Ala. 460, 52 S 75; Putman v. 
White, 18 Ala. A. 15, 88 S 355. 
Colo.—Elkton Cons. Min., etc., Co. 
v. Sullivan, 41 Colo. 241, 92 P bine 
New 


Conn.—Gerardi_v. Driscoll, 
Conn, 16, 89 A 892; Messinger v. 
York, ete., R. Co., 85 Conn. 467, 83 
A 6381. 

80 Fla. 


64 


etc., 


Fla.—Williams v. Hines, 
690, 86 S 695; Coombs v. Rice, 
Fla. 202, 59 S 958. 

Ga.—Livesey v. Georgia R., 
Co., 19iGay AS 6872910 SE 1074: 

Ill.—Ozech v. International Har- 
vester Co,, 277 Tih 63), 115 NE 1785 
Gleason v. M. P. Byrne Constr. Co., 
178 Ill. A. 359; Linch v. Chicago City 
R. Co., 167 Ill. A. 71; Kavanaugh v. 
Morgan, 145 Ill. A. 25. 

Ag 


etc., 


Co. v. Col- 
NE 634, 1438 


Ind.—Chicago, ete., 
lins, 82 Ind. A. 41, 14 
NE 712. 

Iowa.—Coleman v. Iowa R., 
Co., 188 Iowa 1068, 
Volquardsen v. Iowa Tel. Co., 148 
Lowe 77, 126°’ NW 928, 28 LRANS 


Kan.—McBeth vy. Atchison, ete., R. 
Co., 95 Kan. 364, 148 P 621; St. Louis, 
etc., R. Co. v. Elrod, 78 Kan. 868, 98 
P 215. 

Minn.—Donahue_  v. 
Tel. Exch, Co., 103 Minn. 432, 115 
NW 279. 

Mo.—Obert v. Dunn, 140 Mo. 476, 
41 SW 901; Wren v. Suburban Motor 
Transfer .Co., -¢As) 241. Sw. 464; 
Winkleblack v. Great Western Mfg. 


etc., 
178 NW. 365; 


Northwestern 


Co.,. (A.) 187 SW 95; Best v. St. Jo- 
seph, 179 Mo. A. 330, 166 SW 817; 
Bary v. Quincy, sete., R. Co;, 138 Mo. 


A. 471, 120, SW. 111; Jones’ v. "St. 
Louis, ete., R. Co., 135 Mo. A. 468, 116 
SW 4. 

N. J.—Holmes v. Pennsylvania R. 


Cos, tf oN. Sd. 5G.) 14695766 AY ati oeer2 
AnnCag 1031. 
N. Y¥.—Cortez v. Sladon Iron 


Works Co., Inc., 214 App. Div. 404, 
212 NYS 468. 

Pa.—Robertson vy. Lazarus-Mensch 
Co., 28 Pa. Dist. 608. 

Tex.—Rosenthal Dry Goods Co. v. 
Hillebrandt, (Civ. A.) 299 SW 665; 
Rosenthal Dry Goods Co. v. Hille- 
brandt, (Civ. A.) 280 SW 882. 

Utah.—Richards vy. Palace Laundry 
Co., 55 Utah 409, 186 P 439; Smith v. 
San Pedro, etc. R. Co., 35 Utah 390, 
100 P 678. 

Wash.—Eddy v. Spelger, 117 Wash. 
632, 201 P 898. 

Wis.—Miller v. Kenosha Blectric 
R. Co., 135 Wis. 68, 115 NW 355; 
Odegard v. North Wisconsin Lumber 
Co., 180 Wis. 659, 110 NW. 809. 

N. S.—MclIsaac v. Maritime Tel., 
etc. Co., Ltd., 50 N. S. 331, 33 DomLR 


[a] Dlustrations.—(1) In an ac- 
tion for injuries caused by excava- 
tion for a cellar adjoining plaintiff’s 
lot, evidence that it was usual, un- 
der such circumstances, to excavate 
and to wall wp the cellar in sections 
is inadmissible where there was no 


Where the negligence on the part of de- 
fendant is alleged in general terms, plaintiff is not 
confined in his evidence to any particular acts of 


such charge of negligence in the pe- 
tition. Obert v. Dunn, 140 Mo. 476, 
41 SW 901. (2) A statement of neg- 
ligence in fitting shoes is not sus- 
tained by proof of negligence in at- 
tempting to demonstrate the cus- 
tomer’s need for arches. Robertson 
vy. Lazarus-Mensch Co., 28 Pa. Dist. 
608. (8) Where fire from a tree was 
communicated to plaintiff's barn, and 
there was no contention that the tree 
was negligently fired, the claim being 
that defendant allowed the fire to es- 
cape, a question whether plaintiff 
considered it dangerous to set fire to 
the tree was properly excluded. Put- 
man v. White, 18 Ala. A. 15, 88 S 
355. (4) Evidence that defendant 
negligently set a girder in an unsafe 
place, causing a wall to crumble, 
does not support a verdict based on 
allegations that the injury was 
caused by defendant’s negligently 
conducting himself so as to cause 
and permit the girder to fall. Cortez 
v. Sladon Iron Works Co., Inc., 214 
App. Div. 404, 212 NYS 468. 

[b]: Incompetency of defendant’s 
servants is inadmissible where there 
is no count charging liability for 
such reason. HElgin, etce., Tract. Co. 
v. Brown, 129 Ill. A. 62. 

46. Lynch v. Chicago City R. Co., 
"167% Ty A. TL. 

47. Chicago, ete., R. Co. v. Collins, 
82 Ind. A. 41, 142 NE 634, 143 NE 


712. 
Re iGo: . Ve <Col- 


48. Chicago, 
lins, supra. 

49. Charleston, etc., R. Co. v. Pat- 
ton, 22 Ga. A. 554, 96 SE 504. 

50, Southern R. Co. v. Standard 
Grew see Exch., 34 Ga. A. 534, 130 SE 


51. Cross references: 
Admissibility of evidence of custom 
or usage see infra § 803. 
Customary conduct or method as neg- 
ligence or due care see supra §§ 
87-89, ; 
Customs and usages generally see 
J. 


@EC., 


cuetams and Usages 17 C. p 
52. See Customs and Usages § 80. 


53. White v.. Kentucky Public El. 
Co., 186 Ky. 91, 216 SW 887. 

54. White v. Kentucky Public El. 
Co., supra; Elmer v. Mutual SS. Co., 
114 Minn. 257, 180 NW 1104, AnnCas - 
1912B 1062; Kinney v. Metropolitan 
St. R. Co., 261 Mo. 97, 169 Sw 23. 

[a] Under a _ petition charging 
common-law negligence, evidence of 
a custom and its nonobservance is 
admissible as evidence of negligence, 
although the custom is: not pleaded. 
Kinney v. Metropolitan St. R. Co., 261 
Mo. 97,169 SW 23. 

55. Elmer v. Mutual SS. Co., 114 
Minn. 257, 1830 NW 1104, AnnCas 
1912B 1062. 

SS. Co., 


56. Elmer 
" Recove for subsequent neg- 
ligence see infra § 727. 
Under general and specific allega- 
tions see infra §§ 722, 723. 


vy. Mutual 
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negligence ;°® but, as a general rule, evidence may be 
introduced of any acts or omissions which tend to 
show actionable negligence on the part of defendant, 
as charged in the complaint,°® unless defendant 
makes a motion to have the allegations made more 
Under such a general allega- 
tion of negligence, plaintiff may prove any negligent 
act of defendant or his agents or employees, arising 
from the act which caused the injury,®t and may 
prove and recover for specific acts of negligence.®? 
The proof, however, must be 


definite and certain.®° 


Limitation of rule. 


NEGLIGENCE 


the pleading.® 


General. 


of negligence within the general scope of the allega- 


58 Knight v. Tombigbee Valley 
R. Co., 190 Ala. 140, 67 Ss 238; Tobin 
v. Pittsfield HBlectrie St. R. Co., 206 
Mass. 581, 92 NE 887; Kirkpatrick Vv. 
Metropolitan St. R. Co., 211 Mo. 68, 
109 SW 682 [rev 129 Mo. A. 524, 107 
SW 1025]; Johnson v. St. Louis, etc., 
ey COs; 173 Mo. 307, 73 SW 173. And 
see cases infra note 59. 

59. U. S.—U. S. Express Co, v. 
Wahl, 168 Fed. 848, 94 CCA 260. 

Ala.— Fuller v. Lanett Bleaching, 
etc., Works, 190 Ala. 208, 67 S 378; 
Knight v. Tombigbee Valley BS, Co., 
190 Ala. 140, 67 S 238; Birmingham 
R., etc., Co. v. Glenn, 179 Ala. 263, 60 
Ss Litt: Birmingham, Ry, nete.,; Co. v. 
Jordan, 170 Ala. 530, 54. S 280. 

Cal.—-Frinier v. Cc J. Kubach Co; 
177 Cal. 722, 171 P 952; Carnahan v. 
Motor Transit Co., 65 Cal. A. 402, 224 
P 143; Stadler v. Pacific Blectric R. 
C035 23 Cal A. 571, 1388 P 943. 

CGolo.—Drake v. Slesser, 65 Colo. 
292, 176 P 301; McGonigle v. Kane, 20 
Colo. 292, 38 P 367. 

Del.—MacFeat vy. Philadelphia, etc., 
R. Co., 21 Del. 52, 62 A. 898. 

Fla.—Ruff v. Georgia, etc. R.-- Co, 
67 Fla. 224, 64 S 782; Louisville, etc., 
R.2 Co.-v. Jones, 45 Fla. 407, 84 S 246. 

Ga.—Central of Georgia R. Co, v. 
McKenney, 116 Ga. 13, 42 SE 229. 

Ill.— Rockford, ete., R. Co. v. Phil- 
lips, 66 Ill. 548; Morris v. O’Brien, 
81 Ill, A. 202. 

Ind.—Terre Haute, etc. R. Co. v. 
Sheeks, 155 Ind. 74, 56 NE 434; 
Louisville, etc., R. Co. v. Bates, 146 
Ind. 564, 45 NE 108; Evansville, etc., 
R.' Coev.. Krapf, 143 Ind. 647, 36 NE 
901; Louisville, etc., R. Co. v. Jones, 
108 Ind. 551, 9 NE 476; Cleveland, 
ete., R. Co. vy. Wynant, 100 Ind. 160; 
Ohio, etc., R. Co. v. Selby, 47 Ind. 
471, 17 AmR 719; Ft. Wayne v. De 
witt, 47 Ind. 391° Pennsylvania Co. 
We Krick, 47 Ind, 368: Tippecanoe L. 
Soo COs “Ve. Clevéland, etc; RK: .Co./:57 
Ind. A. 644, 104 NE 866, 106 NE 739; 
Indianapolis Southern R. Co. vy. Wall, 
54 Ind. A. 43, 101 NE 680;-Van Camp 
Hardware, etc., Co. v. O’Brien, 28 Ind, 
A. 152, 62 NE 464; Lake Shore, etc., 
R. Co. v. Kurtz, 10 Ind. A. 60, 35 NE 
201, 37 NE 303. 


Iowa.— Hanen v. lLenander, 178 
Iowa 569, 160 NW 18. 
Ky.—Cincinnati, etce., Cor ov, 


Heinz, 217 Ky. 43, 288 Rw 1020; 
Scholl v. Margulis, 215 Ky. 62, 284 
SW 421; Belcher v. Sandy Valley, 
etes R. Go., 207 Ky. 560, 269 SW 729; 
Manwaring v. Geisler, 191 Ky. 532, 
230 SW 918; Louisville, etek. Co." Vv. 
Benke, 176 Ky. 259, 195 SW 417; 
Louisville, etc., R. Co. v. Kirby, 173 
Kvn 13995 191 SW IAs Ohio; ates R, 
Coviws Beuris, 146 Ky. 612, 148 SW 
16; Gaines v. Johnson, 133. Ky. 507, 
105 SW 381, 32 KyL 58; Louisville, 
etc., R. Co. v. Mount, 125 Ky. 593, 101 
Sw 1182, 31.Kyl 910: Chesapeake, 
etc., R. Co. v. Dixon, 104 Ky. 608, 47 
SW 615, 20 KyL 792, 50 SW 252; 20 
Kyl 1833; Louisville, etc., R. Co. Vv. 
Mitchell, 87 Ky. 327, 8 Sw 706, 10 
Kyl 211. 

Mass.—Roberts v. Vroom, 212 
Mass. 168, 98 NE 687; Toohy v. Mc- 
Lean, 199 Mass. 466, 85 NE 578. 

Minn,—Campbell v. Duluth, etc., R. 
Co., 111: Minn. 410, 127 NW 413; Sten- 
dal v. Boyd, 67 Minn. 279, 69 NW 899. 

Mo.—Myers  v. Independence, 189 
SW 816; iirkpa trick Vv. Metropolitan 


St. R. Co., 211 Mo. 68, 109 SW 682; 
Rinard v. Omaha, etc., mr iCor; 164 
Mo, 270, 64 SW 124; Alley v. Wall, 
(A.) 272 SW 999; Campbell Vv. Aunt 
Jemima Mills Co., 211 Mo, A. 670, 
245 SW 620; Tate v. Wabash R. Co., 
159 Mo, A. 475, 141 SW 459; Boone v. 
Wabash, etc., R. Co., 20 Mo. A. 232. 

Nebr. -—Pulliam vy. Miller, 108 Nebr. 
442, 187 NW 925; Omaha, etc., R./Co. 
Vv. Crow, 54 Nebr. 747, 74 NW 1066, 
69 AmSR Tad Omaha, etc., RR. Co. ‘wv. 
Wright, 49 Nebr. 456, 68 NW 618. 

N. Y.—Barker v. Paulson, TAG) ING. 
660, 22 NE 959, 24 NE 1097; Nolton 
v. Western R. Corp., 15 N. Y. 444, 69 
AmD 623; Larkin v. Reid Ice Créam 
Cor ab. App. Div. 77, 146 NYS 230; 
Carron v. Standard Refrigerator Co., 
138 App... Div, 723, 1235 NYS. 682: 
Willis v. Metropolitan Sit rihi.Con 76 
App. Div. 340, 78 NYS 478, 33 NYCiv 
Proc 299: Quim Vv. ‘Sempronius, 33 
App. Div. GO) Do CINDY S, 82 be 

N. C.—Renn v. Seaboard Air Line 
R. Co., 170 N. C. 128, 86 SE 964 [aff 
241 U. S. 290, 36 sct 567, 60 L. ed. 
1006]. 

Oh.—Cleveland,_ etc., Co. 
Tehan, 4 Oh, Cir, Ct. N. 8. A 45, 26 On: 
Cir. Ct, 457 

Or.—Kennedy v. Hawkins, 54 Or. 
164, 102 P 733, 25 LRANS 606. 

Pa.—Valentine v. A. Colburn Co., 
10 Pa. Super. 453; Bower v. Conestoga 
Tracts, Co;) 13 “Pa. Dist. 9615 

S$. C.—Becker v, Atlantic Coast 
ine “Re Com 2s sie. Tole 21 Sih 
476; Shelton v. Southern R. Co., 86 
S. C. 98, 67 SE 899; Sutton v. South- 
ern R. Co., 82 S, C. 345, 64 SH 401; 
Goodwin v. Charleston, ete., R. Co., 
76 S. C. 557, 57 SE 530; Johnson v. 
Southern R. Co., 53 S. C. 303, 31 SE 
212, 69 AmSR 849. 

Ss. D.—Walker v. McCaull, 13 S, D. 
512, 88 NW 578. 

Tex.—Freeman v. Wilson, (Commn. 
A) p222 SW. .551.. [aff ¢Cive -A:) 1389 
SW 1199]; Barnes v. Hewitt, (Civ. A.) 
152 SW 236; Needham v. Austin Elec- 
tHe: Cor 69) Lex. Civ tea,” 44 127 
SW 904; Texas, etc., R. Co. v. Meeks, 
(Civ. A.) 74 SW 329. 

Utah.—Freedman v. Denhalter Bot- 
tling Co., 54 Utah 5138, 520, 182 P 843 
[quot Cyc]. 

Vt.—Seeley v. Central Vermont R. 

Cor, (SRV. Lope A aot 

Va—Black v. Virginia Portland 
Cement Co., 106 Va. 121, 55 SE 587. 

Wash. — Welch v. Fransioli, 46 
Wash. 530, 90 P 644; Uren v. Golden 
Tunnel Min. Co., 24 Wash. 261, 64 P 
174;-Collett v. Northern. Pac. R. Co., 
23 Wash. 600, 68 P 225; Cogswell v. 
West St., etc., Electric’ R.. Co., 5 
Wash, 46, 31 P 411. 

Ww Norfolk, 


Va—Bralley v. etc., 


R. Co., 66 W. Va. 462, 466, 6 SE 653 
[quot Cyc]. 
[a] Violation of duty.—Where a 


legal duty is alleged in an action for 
negligence, a violation of the duty 
may be shown under general allega- 
tions of negligence. Cleveland, etc., 
R. ae v. Morrey, 172 Ind. 518, 88 NE 
93 


tb] “Defective harness.”’—Where 
the complaint and bill of particulars 
in an action for damage from a 
horse running away alleges “defec- 
tive harness” as the cause of the ac- 
cident, the court may properly refuse 
to narrow the issue to the question 
of a defect in the snap hook attach- 
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tions of the complaint,** and must, at least prima 
facie, tend to prove definite acts or omissions 
amounting to negligence for which defendant is 
accountable;** for, notwithstanding such general 
allegations, recovery cannot be had for negligenee 
which does net come within the general scope of 


[§ 720] (c) Under Specific Allegations—aa. In 
Where the complaint alleges specific acts 
of negligence on the part of defendant, plaintiff’s 
proof must also be specific and must conform to 


ing the jaw straps to the bit rings. 
Larkin vy. Reid Ice Cream Co., 161 
App. Div. 77, 146 NYS 230. 

60. Knig ht v. Donnelly, 131 Mo, A. 
152, 110 SW 687; Pulliam v. Miller, 
108 Nebr. 442, 187 NW 925; Kennedy 
v. Hawkins} 54 Or. 164, 102'P 738, 25 
LRANS 606; Sutton v. Southern R. 
Co., 82.8. C. 345,64 SE 401. 

As subject to motion to make cer- 
tain generally see supra § 650. 

61. Monroe v. Standard Sanitary 
Mfg. Co., 141 Ky. 549, 133 SW 214. 

62. Ala.—Louisville, etc., R. Co, v. 
Lowe, 158 Ala. 391, 48 S 99. 

Colo.—Drake v. *Slessor, 65 Colo. 
292, 176 P 301. 

Ky,—HIllinois Centi RR. Co, vCash, 
221 Ky. 655, 299 SW 590; Scholl v. 
Margulis, 215 Ky. 62, 284 SW 421; 
Louisville, ete., R. Co. v. Horton, 187 
Ky. 617, 219 SW 1084; Daniel Boone 
Coal Co. v. Turner, 181 Ky. 756, 205 
SW 931; Hart v. Roth, 186, Ky. 535, 
217 SW 893; Nelson vy. Black Dia- 
mond Min. Co., 167 Ky. 676, 181 SW 
341; Edwards v. Chesapeake, ete:, .R. 
Co., 108 SW 308, 32 KyL 1240. 

Mo.—Miller v.’ Kansas City R. Co., 
233 SW 1066; Kenyon vy. St. Joseph 
R., etc., Co., (A.) 298 SW 246; Vulga- 
mott v. Payne, (A.) 245 SW 592; 
Berffeld v. Dunham, (A.) 228 SW 
891; Wolven v. Springfield Tract. Co., 
143 Mo. A. 648, 128 Sw 512; Knight 
Ae sroumely, 131 Mo. A. 152, 110 SW 


N. Y.—Oldfield v. New York, etc., 
R. Co., 14 N. Y. 310 [aff 3 BE. D. Smith 
103]; Roblee v. Indian Lake, 11 App. 
Div. a 42 NYS 326. 

Ss. C.—- Spires v. South Bound R. 
Co., 47 S. C. 28, 24 SH-992. 

Ss. D.— Walker v. McCaull, 13 S. D. 
512, 83 NW 578. 

Wis.—McHolm_ v. Philadelphia, 
etc., Coal, etc., Co., 147 Wis. 381, 132 
NW 585. 

“The rule... that plaintiff shall 
not state one cause of action in his 
petition and recover upon another 
has no application to a case where 
the specific negligence proved is 
within the Scope of negligence only 
generally pleaded in the _ petition.” 
Knight v. Donnelly, 131 Mo, A, 152, 
158, 110 SW 687. 

[a] Thus a general allegation that 
the injury specified was caused by 
the negligence of defendant is suffi- 
cient to authorize evidence of ‘the 
particular acts constituting such 
neglect or misconduct on his part. 
Walker v. McCaull, 13 S. D. 512, 83 
NW 578. 

63. Monroe v. Standard Sanitary 
Mfg. Co., 141 Ky. 549, 133 SW. 214; 
Miller v. Kansas City R. Co., (Mo.) 
233 SW 1066; Vulgamott v. Payne, 


(Mo. <A.) 245° SW 592: Kennedy v. 
Hawkins, 54 Or, 164, 102 P 733, 25 
LRANS 606. 


64. Alabama Cons. Coal, ete., Co. 
v. Cowden, 175 Ala. 108, 56 S 84; 
Kennedy v. Hawkins, 54 Or. 164, 103 
P 733, 35 LRANS 606. 

[a] Plaintiff's obligation to prove 
a particular act of negligence is not 
relieved by the fact that defendant 
joins issue on a complaint averring 
negligence generally without moving 
to make the pleading more definite. 
Kennedy v. Hawkins, 54 Or. 164, 102 
P 733, 25 LRANS 606. 

65. Monroe vy. Standard ee 
Mfg. Co., 141 Ky. 549, 1833 SW 214 
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the specific acts alleged,®* and recovery may be had 
only on proof of at least some of the specific acts 
He cannot introduce proof of, and rely 


alleged.** 


66. Ala.—Stowers v. Dwight Mfg. 
Co., 202 Ala. 252, 80 S 90; Louisville, 
etc., eo, V- Jones, 191 ‘Ala. 484, 67 
Ss 691; Knight v. Tombigbee Valley 
R. Co., 190 Ala. 140, 67 S 288. 

Ariz.—Verde Tunnel, étcs, UR. CO, Ve 
Stevenson, 22 Ariz. 188, 196 P 164; 
Phoenix R. Co. v. Beals, 20 Ariz. 386, 
LIS hd Baer AS 

Cal.—Martin v. Pacific Gas, etce., 
Co., (A.) 255 P 284; Atkinson v. San 
Francisco United R. Cos:, TL Calo A. 
82, 234 P 863; Frascona v. Los An- 
geles R. Coss, 48 Cale A. 135, 192 P 
968; Foley v. Northern California 
Power Co., 14 Cal, A. 401, 112 P 467. 

Colo.—iMurray v. Newmyer, — 66 
Colo. 459, 182 P 888; Denver Cons. 
Blectric Co. v. Walters, 39 Colo. 301, 
318, :89-P 815, 820. 


Conn.—Brown v. Pagé, 98 Conn. 
141, 119 A 44. 

Del.—Sund yv. Wilmington, etc., 
Tract. Co., 31 ‘Del. 328, 114 A 281; 


File v. Wilmington City R. Co., 2% 
Del. 463, 80 A 623; Coyle v. People’s 
ups ere 93 Del. 454, 80 A 638. 
©.—Moore v. Clagett, 48 App. 
ae Capital Tract. Co. v. Snowden, 


48 App. 344; Jaquette v. Capital 
Tract. Co., 34 App. 41, 25 LRANS 
407. 


Fla.—Atlantiec Coast Line R. Co. 
v. Wallace, 61 Fla. 93, 54 S 892. 

Ga.—Tucker v. Georgia Cent. R. 
Co., 122 Ga. 387, 50 SE 128; Central 
of Georgia R. Co. v. Blackman, 7 Ga. 
A. 766, 68 SE 339. 

Ill.—McCrotty v. Baltimore, etc., R. 
Co., 223 Ill) A: 390; Welch v. New 
Harper Hotel Co., 196 Ill. A. 94; 
Mikesell v. Chicago, ete., R. Co., 164 
Hi Aw 209. (Chicago. ‘City “R. Co." Nv; 
Gates, 135 Ill. A. 180; Chicago City 
mR. Co. vy. Carrick, "133.-Til. Al 332. 

Iowa.—Kelly v. Muscatine, etc., R. 
Co., 195.Iowa 17, 191 NW 525; Cole- 
man v. Iowa R., etc., Co., 189 Iowa 
1063, 178 NW 365. 

Kan.—Byland v. BH. I. Du Pont de 
Nemours Powder Co., 938 Kan. 288, 
668, 144 P 251, 282, LRA1915F 1000; 
Greco v. Western States Portland Ce- 
ment Co., 84 Kan. 110, 113 P 410, 
AnnCas1912A 638. 

Ky.—Illinois Cent. R. Co. v. Cash, 
221 Ky. 655, 299 SW 590; Cincinnati, 
etc., R. Co. v. Heinz, 217 Ky. 438, 288 


SW 1020; Belcher v. Sandy Valley, 
etc., R. Co., 207 Ky. 560, 269 SW 
729; Louisville, etc., R. Co. v. Hor- 


ton, 187 Ky. 617, 219° SW 1084; Louis- 
ville, Bter tte Co. v. Kirby, 173 Ky. 
399, 191 Sw 113; Chesapeake, etc., R. 
Co. v. Cooper, 168 Ky. 137, 181 SW 


IO 3) LeeCMlLUCK YY) EVECt a CLC. Ou. Vs 
Waits, 167 Ky. 236, 180 SW 356; 
Louisville, etc., R. Co. v. Mitchell, 


162 Ky. 253, 172 SW 527; Murray v. 
Chesapeake, etc., R. Co., 139 Ky. 379, 
115 SW 821. 

- Md.—Plummer v. Washington, etc., 
pagrette RCo. ede Ma) 200, 82 cA. 
. Mo.—Pointer v. Mountain A5e 
Constr. Co., 269 Mo. 104, 189 SW 805, 


LRAI9I7B 1091; Northam y. St. 
Louis United R. Cos., 176 SW 227; 
Cooper v. Century Realty Co., 224 


Mo. 709, 123 SW 848; Newlin v. St. 
Louis, etc., R. Co., 222 Mo. 375,-121 
SW 125; Orcutt v. Century Bldg. Co., 
201 Mo. 424, 99 SW 1062, 8 LRANS 
929; Van Horn v. St. Louis Transit 
Co., 198 Mo. 481, 95 SW 326; McGrath 
v. St. Louis Transit Co., 197 Mo. 97, 
94 SW 872; Bartley v. Metropolitan 
St. R. Co., 148 Mo. 124, 49 SW 840; 
Helton v. Hawkins, (A.) 290 SW 91; 
Jackson vy. A. P. Green Fire. Brick 
Co., 219 Mo. A. 689, 284 SW 826; 
Johnston v.. Kansas City, 211 Mo. A. 
262, 248 SW 265; Molumby v. Smith- 
Reis Piano Co., (A.) 227 SW 1094; 
Kean vy. Smith-Reis Piano Co., 206 
Mo. A. 170, 227 SW 1091; Motsch v. 
Standard Oil Co., (A:) 223 SW 677; 
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Hennekes v. Beetz, 203 Mo. A. 68, 
217 SW 5383; Winkleblack v. Great 
Western Mtg. Co., (A.) 187 SW 95; 
Pippin v. Will F. Plummer Constr. 
Cos, 187... Mo. As 360.472 SW. A191; 
Gunn v. United R. Gos., 177 Mo. He 
512, 160 SW _ 540 [rev on other 
grounds 270 Mo. 517, 193 SW _ 814, 
LRA1I917D 1131]; Adams v. Metro- 
politan St. R. Co., 174 Mo.*A. 5, 160 
Sw 328; Meyers v. Chicago, ete, R. 
Co.,, 171 “Mo. AY 283; Tb SW. as625 
Bobbitt v. United R. Cos., 169 Mo. A. 
424, 1538 SW 70; Nagel v.. United 
R. Cos., 169 Mo. A. 284, 152 SW 621; 
Haake v. Davis, 166 Mo. A. 249, 148 
SW 450; MeMurry v. Prairie Oil, etc., 
Co., 159 Mo. A. 6238, 141 SW 463; 
Miller v. United R. Cos., 155 Mo. A. 
528, 134 SW 1045; Pidgeon v. United 
R. Cos., 154 Mo. A. 20, 133 SW 130. 

Mont.—Pierce vy. Great Falls, etce., 
R. Co., 22 Mont. 445, 56 P 867. 

Nebr.—Engel v. Chicago, ete., R. 
Co., 111 Nebr. 21, 195 NW 528; Zitnik 
v. Union Pac. .R. Co., 91: Nebr. 679; 
136. NW 995. 

N. Y.—Gibbons vy. Lehigh Valley 
He Co., 122 App. Div. 87, 106 NYS 

N. D.—Gast v. Northern Pac. R. 
Coy, 28° N) Ds h18, 140 NW 793) Halt 
v. Northern Pac. R. Co., 16 N. D. 60, 
111 NW 609, 14 AnnCas 960. 

Okl.—Cosden Pipe Line 
Berry, 87 Okl. 287, 210 P 141. 

Or.—Voshal] v. Northern Pac. Ter- 
minal Co., 116 Or. 237, 240 P 891. 

Pa.—Dever v. Pennsylvania R. Co., 
66 Pa. Super. 515; Long v. Folwell, 18 
Pa. Dist... 921. 

R. I.—Capuano v. American Loco- 
motive Works, 31 R. I. 166, 76 A 
435; McGinn v. U. S. Finishing Co., 
27 R. I. 58, 60 A 677; Agulino v. New 
York, ete) “Rv Co. 214Ro 4. 263, 43 A 


63. 

S. C.—Sexton v. Noll Constr. Co., 
108 S. C. 516, 95 SH 129. 

Tex.—Gulf, ete., R. Co. v.. Pryor, 
(Civ. A.) 238 SW 1040; Galveston, 
ete., AR. Col’ v. Waison? (Civ, A.) 2u4 
SW T7822 th Worth, (ete... Rus iCow x, 
Neal, (Civ. A.) 140 SW 398; St. Louis, 
erg; HH: Co. vw.’ Droddy,, CCiv. ;A.). 2i4 
SW_ 902. 

Wash.—Shipley v. Nelson, 121 
Wash. 39, 207 P 1046; Samardege v. 
Hurley-Mason Co., 72 Wash. 459, 130 
PRO; 

Can,—Andreas v. Canadian Pac. R. 
Gor at Gattups.o Goals 

[a] Manner of injury. — Where 
plaintiff avers in his statement of 
claim that the injury was caused in 
a particular manner, he must prove 
this averment at the trial. Dever v. 
Hepeay yenle R. Co., 66 Pa. Super. 

oO 

67. Ga.—Southern R. Co. v. Winn, 
25 Ga. A. 438, 103 SE 733. 

Ill.—McCrotty v. Baltimore, ete., 
R. Co., 223 Ill. A. 390; Chicago Union 
Tract. Co. v. Leonard, 126 Ill. A. 189. 

Mo.—Bonnarens v. Lead Belt R. 
Co., 309 Mo. 65, 273 SW 1048; Kuhl- 
man -v. Water, etc., Co., 307 Mo. 607, 
271 SW 788; Marks v. Hurst, (A.) 296 


Co. Vs 


SW 249; Norwood v. St. Louis-San 
Francisco R. Co., (A.) 277 SW 9386; 
Maas v. Moon Motor Car Co., (A.) 


258 SW 50; Dyer v. W. M. Suther- 
land Bldg., ete., Co., (A.) 258 SW 48; 
Weber v. Valier, etc, Milling Co., 
(A.) 242 SW 985; Reid v. Schaff, (A.) 
210 SW 85; West-v. Hollady, (A.) 


Mont.—Riggs v. Webb, 77 Mont. 80, 
249 P1041. 

Okl.—Cosden Pipe Line 
Berry, 87 Okl. 237, 210 P 141. 

Or.—Voshall v. Northern Pac. Ter- 
minal Co., 116 Or. 237, 240 P 891. 

Tex:—Lancaster v. Hall, (Civ. A.) 
277 SW 776; Davis v. Texas Co., (Civ. 
A.) 262 SW 129; Dowdy v. Southern 
Tract. Co, «CCivin A.) 284 nSiWwi 68% 


196 SW 403. 


COL ¥s 
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as a ground for recovery on, any other or different 
acts of negligence than those specifically alleged,°® 


And Bi cases supra note 66. 
S.—Santa HWé;.ete,, R..Co. Ve 
eiey 172 U.S. 645, 19 sct 879, 43 
L. ed. 1183 [aff 4 Ariz. 258, 36 P 
216]; DuPont de Nemours v. MeMul- 
len, 260 Fed. 607, 171 CCA 371; Ari- 
yona, ete., Ri Co. v.?Clark, 207 Fed. 
817, 125 CGA 305 {aff 235 U. S. 669, 
35 SCt 210, 59 L. ed. 415, LRAiI915C 


834]; Bllsworth v. Hunt, 168 Fed. 
506, 93 CCA 662. 
Ala.—Louisville, ete, R. Co. v. 


Hall, 193 Ala. 648, 69 S 106; Louis- 
ville, etc., R. Co. v. Lowe, 158 Ala. 
391, 48 S "99; Newsome v. Louisville, 
ete., R:'Co., 20 “Ala. AY 349,102¢S" 642 
Ariz.—Hines vy. Gale, 25 Ariz. 65, 
213 P 395; Verde Tunnel, ete., R. Co. 
We Stevenson, 22° Ariz, 188, 196 P 164; 
Santa Fé, ete, R. Co. v. Hurley, 4 
Ariz. 258, 36 Pp 216 fafe 172) U.S: 
645 mem, 19 SCt 879 mem, 43 L. ed. 
1183 mem]. 
Ark.—Wyandotte, ete, R. Co. v. 
Wilson; 113 Ark. 359,-168 SW 565; 


Bryant Lumber Co. v. Clifton, 85 Ark. 


322, 108 SW 216. 

Cal.—Scott v. McPherson, 168 Cal. 
783, 145 P 529; Rowe v. Such, 134 Cal. 
573, 66 P 862, 67 P 760; Peterson v. 
Beck; 27 (Cah; A. (6745) 450. Pi7.88, 

Colo.—+Denver Cons. Hlectrie Co. v. 
Hatters 39 Colo. 301, 318, 89 P 815, 


Del.—Sund_ y. Wilmington, etc., 
Tract. - Co:,\,.31- Del. - S285 ies Anse 
Warren v. Harlan, etc., Corp., 26 Del. 


182, 84 A 215; Barker v. Collins, 22 
Del. 49, 63 A 686. 

D. C.—Boxley v. Brenizer Co., 48 
App. 85. 

Fla.—Coombs v. Rice, 68 Fla. 499, 
67 S 148; Louisville, etc., R. Co. v. 
Wade, 46 Fla. 197, 35 S aeons . 

Ga.—Augusta R,, UCM (Orne 7 
Weekly, 124 Ga. 384, 52 SE’ 444; Hud- 
gins v. Coca Cola Bottling Co., 122 
Ga. -695;),°60. “SEY 974 Pucker ws 
Georgia Cent. R. Co., 122 Ga. 387, 50 
SE 128; Georgia Brewing Assoc. v. 
Henderson, 117 Ga. 480, 43 SE 698; 
Georgia R., etc., Co. v. Oaks, 52 Ga. 
410; Roberson v. Southern R. Co., 30 
Ga. A. 226, 117 SE 270. 

Ill.—Ozech v. International Har- 
vester. Co., 277 Til: 68, 115 NE 178 
[rev 198 Ill. A. 453]; Von Boeckmann 
v. Corn Products Refining Co., 274 Ill. 
605, 118 NE 902; Chicago City R. Co. 
v. Burley, 215 Ill. 464, 74 NE 441; 
Maxwell v. Durkin, 185 Ill. 546, 57 
NE 433; Chicago, ete, R. Co. v. Dris- 
coll, 176 Il. 330, 52 NE 921; Ebsary 
Vv. Chicago City. Ry Cow: 164.1. bss 
45 NE 1017; Chicago, .etc., R. Co. v: 
Levy, 160 il. 385, 43 NE 357 [rev ba 
Ill. A. 365]; Chicago, etc., R. Co. 
Rayburn, 153 Ill. 290, 33 NB 558 
[rev 52 Ill. A. 277]}i¢MeCrotty | ve 
Baltimore,. .ete., R. Cog.i223 , eiaieAs 
390; Lossechewich v. Chicago City 
R. Co., 197 Ill. A. 567;,,.Kaukusch: v. 
Chicago City R. Co., 153 Tll. A. 454; 
Chicago, etc., R. Co. v. Walker, 137 
Td Ae ‘428; Chicago City; Ra :Co. sve 
Gates, 135 Tl. A. 180; Allen v. West- 
ern Hlectric Co, 13h Thlarese 118; Chi- 
CAPO ns ChC.. kts 4OO. save Urbaniae, 106 
Ill. A. 325; Cohen v. Chicago, ete., Ase 
Co;, Lod Ill. A. 814; Brink's Chicago 
City Express Co. v. Herron, 104 Ill. A, 
269; Chicago, ete., R. Co. v. Vipond, 
101 Ill. A. 607; La Salle County Car- 
bon Coal Co. Vv. Eastman, 99 IH. A. 
495; Straight v. Odell, 13 Ill. A. 282. 

Ind.—Long v. Doxey, 50 Ind. 385; 
Emerson-Brantingham Co. v. Growe, 
(A.) 125 NE 223: 

lowa.—Bowery v. Wabash R. Co., 
185 Iowa 288, 170 NW 474; Gilbert 
v. Chicago, etc., R. Co., 156 Towa 440, 
136 NW 911; Box v. Chicago, ete: R. 
Coy 107 Iowa 660, 78 NW 694; Miller 
v. Chicago, etc., R. Co., 66 Towa 364, 
23 NW 756; Carter v. Kansas City, 
pe R. Co., 65 Iowa 287, 21 NW 
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$§ 720-721] 


except by way of incidental proof,®® for the reason 
that charging specific acts of negligence is equiva- 
lent to stating that there were no other acts of de- 
fendant which caused or contributed to the injury.”° 


This rule has been held to apply 


such specific allegations are unnecessary,"! and al- 
though the acts attempted to be proved would have 
been competent if specified,72 or under a general 
Under this rule plaintiff is not entitled 
as a matter of right to prove entirely different acts 


charge." 


Kan.—Garvey v. Coleman Lamp 
Co., 113 Kan. 70, 213 P 823; Brown v. 
Chicago, ete., R. Co., 59 Kan. 70, 52 
P 65; Southern Kansas R. Co. v. 
Griffith, 54 Kan. 428, 38 P 478; Telle 
v. Leavenworth Rapid Transit R. Co., 
50 Kan. 455, 31 P 1076; Atchison, 
etc:, R. Co. v. Owens, 6 Kan. A. 515, 
50. P. 962. 

Ky.—Cincinnati, ete, R. Co 
Heinz, 217 Ky. 438, 288 Sw 1020; Me 
nois Centa+R.. Cow Ve Townsend, 206 
Ky. 329, 267 SW 161; Manwaring v. 
Geisler, 191 Ky. 532, 230 SW 918; 
Louisville, etc., R. Co. v. Horton, 187 
Ky. 617, 219 SW 1084; Pullman Co. v. 
Pulliam, 187, Ky. 213, 218 SW 1005; 
Hart v. Roth, 186 Ky. 535, 217 SW 
893; Crook v. Cincinnati, ete., R. Co., 
183 Ky. 615, 209: SW 859; Daniel 
Boone Coal Co. v. Turner, 181 Ky. 
756, 205 SW 931; Louisville, etc., R. 
Co. v. Kirby, 173 Key. 3093/1918 Siw 
113; Nelson v. Black Diamond Min. 
Co., 167 Ky. 676, 181 SW 341; Gains 
v. Johnson, 133 Ky. 507, 105 SW 381, 
Soe Kyl O83; sLiexington Rs Co...) Vv. 
Britton, 130 Ky. 676, 114 SW 295; 
Edwards v. Chesapeake, etc., R. Co., 
108 SW 3038, 32 KyL 1240; Louisville, 
ete., R. Co. v. MeGary, 104 Ky. 509, 
47 SW 440, 20 KyL 691; McCain v. 
Louisville, etc., R. Co., 18 SW 587, 
13 KyL 809. 

Md.—Smith Co. v. Smick, 119 Md. 
279, 86 A 500; State vy. Flanigan, 111 
Md. 481, 74 A 818. 

Mass.—Murphy v. Old Colony St. 
R. Co., 230 Mass. 333, 120 NE 361. 

Mich.—Scherer v. Otis El. Co., 167 


‘Mich. 1, 132 NW 465; Wager v. La- 


mont, 1385 Mich. 521, 98 NW 1; Whit- 
comb v. Detroit Electric R. Co., 125 
Mich. 572, 84 NW 1072; Cowley v. 
Colwell, 91 Mich. 537, 52 NW. 73; 
McNally v. Colwell, 91 Mich. 527, 52 
NW 70, 30 AmSR 494; Marquette, 
ete., R. Co. v. Marcott, 41 Mich. 433, 
2 NW 795. 

Miss.—Richards v. City Lumber 
Co., 101 Miss. 678, 57 S 977. 

Mo.—Wampler v. Atchison, etc., R. 
Co., 269 Mo. 464, 190 SW 908; Apple- 
gate v. Quincy, ete., R. Co., 252 Mo. 
173, 158 SW 3876; Beave v. St. Louis 
Transit Co., 212 Mo. 331, 111 SW 52; 
McGrath v. St. Louis Transit: Co., 197 
Mo. 97, 94 SW 872; Hirst v. Ringen 
Real Hst. Co., 169 Mo. 194, 69 SW 


,868; McCarty v. Rood Hotel Co., 144 


Mo. 397, 46 SW 172; West v. Hollady, 
(A.) 196 SW 403; Meyers v. Chicago; 
ete., R. Co., 171 Mo. A. 283, 157 SW 
362; Bobbitt v. United R. Cos., 169 
Mo. A. 424, 153 SW 70; Fink v. Kan- 
sas City Southern R. Go., 161 Mo. A. 
314, 148 SW 568; White v. Chicago, 
ete., R. Co., 156 Mo. A. 563, 137 SW 
645; Maynard v. Chicago, etc., BR. (CO; 
155 Mo. A. 352, 187 SW 58; Aston v. 
St. Louis Transit Coy, 4105 Mo. A, 226, 
79 SW 999; Haines v. Pearson, 100 
Mo. A. 551, 75 SW 194; J. F. Conrad 
Grocer Co. v. St. Louis, etc., R. Co., 
89 Mo. A. 534; Ellis v. Wabash, etc., 
R. Co., 17 Mo. A. 126. 
Mont.—-Gregory v. Chicago, etc., R. 
Co., 42 Mont. 551, 1138 P 1123; Thur- 
man v. Pittsburg, etce., Copper Co., 41 


Mont. 141, 108 P 588; Hoskins. v. 
Northern Pac. Riu ACOs 39 Mont. 394, 
102 P 988. 


Nebr.—Scharf v. Frontier County, 
113 Nebr. 688, 204 NW 516; Zitnik 
Wauniony ue acua ks Co, 91. INebrs 679), 
136 NW 995; Bowers v. Chicago, etc., 
R. Co., 91 Nebr. 229, 135 NW 1017; 
Ellictt v. Carter White-Lead Co., 53 


NEGLIGENCE 


notwithstanding 


Nebr. 458, 73 NW 948; Omaha, etc., R. 
Co, v. Wright, 49 Nebr. 456, 68 NW 
618; Chicago, ete., R. Co. v. Grablin. 
38 Nebr. 90, 56 NW 796, 57 NW 


522, 

N. Y.—Utess v. Erie R.”’Co., 212 
N. Y. 138, 105 NE 801; Flynn v. Mc- 
Loughlin, 173 App. Div. 368, 159 NYS 
442; Mullen v. Louis C. Frees Constr. 
Co., 173 App. Div. 499, 158 NYS 862; 
Adams v. Post, 147 App. Div. 656, 132 
NYS: 605; Limerick v. Holdsworth, 
136 App. Div. 323, 120 NYS 1011; 
Stenger v. Buffalo Union Furnace Co., 
109 App.. Div. 183, 95 NYS 793; Piehl 
v. Albany R. Co., 30 App. Div. 166, 
51 NYS 755 [aff 162 N. ¥. 617 mem, 
57 NE 1122 mem]; Coyle v. Third 
Ave. R. Co., 18 Mise. 9, 40 NYS 1131. 
-N. C.—Deligny v. Tate Furniture 
Co., 170. N...C. 189, 86 SE 980; Me- 
Coy v. Carolina Cent. R. Co., 142 N. GC. 
383, 55 SE 270. 

N. D.—Gast v. Northern Pac. R. 
Co., 28 N. D. 118, 147 NW. 793. 

Oh. —Baltimore, elon Ry Zo 
Lockwood, 72 Oh. St. 586, 74 NE i071; 
Welever v, Williams, 5 Oh. Cir. Ct. 
N. S. 407, 26 Oh. Cir. Ct. 624. 

Okl.—Cosden Pipe Line Co. v. 
Berry, 87 Okl. 237, 210 P 141; Mis- 
souri, etc., R. Co. v. Adams, 52 Okl. 
557, 153 P 200. 

Or.—Martini v. Oregon-Washington 
H,,, €tc.,. Co... %3- Or:-2835) W443 P04. 
Lieuallen v. Mosgrove, 33 Or. 283, 54 
P 200, 664; Woodward v. Oregon R., 
ete., Co., 18 Or. 289, 22 P 1076. 

Pa.—Rodell v. Adams, 231 Pa. 284, 
80 A 253, AnnCas1912B 1333; McLean 
v. A. Schoenhut Co., 225 Pa. 100, 73 A 
1058; Bower v. Conestoga Tract. Co., 
18 Pa. Dist. 961. 

R. I—Francis v. Providence, etc., 
Steamboat Co., 86 A 902 [rearg den 
87 A 169, 194]. 

S. C—McKain v. Camden Water, 
GC,,.(, COs; 89. SypC. 8 dS diy SH) L949> 
Goodwin v. Charleston, ete, R. Co., 
76 S.C. 557, 57 SE 530; Witzgerald v. 
pansler Mfg. Co., 74 S. C. 232, 54 SE 


Tenn.—Moore v. Fletcher, 145 
Tenn. 97, 236 SW 924; Hast Tennes- 
see Coal Co. v. Daniel, 100 Tenn. 65, 
42 SW 1062; Pittsburg Plate Glass 
Co. v. Cannon, 5, Tenn. Civ. A. 51. 

Tex.—San Antonio,, etc.; R.. Co. v. 
Bruihl, (Civ. A.) 240 SW 6638; Gulf, 
etc.,, R. ConV..Pryor, (Civ. A) 5238 
SW 1040; Roberg v. Houston, etc., R. 
Co., (Civ. A.) 220 SW 790; Ft. Worth, 


ete., R.. Co. v. Brown, (Civ.--A.):.173 
SW 948; Haralson v. San Antonio 
Tract. Co, Sp Text Cine. Agi2 8) | 145 


SW 876; San Antonio Gas, etc., Co. v. 
Speegle, (Civ. A.) 60 SW 884; Galves- 
ton, etc., R. Co. v. Herring, » (Civ. A.) 
36 SW 129; Houston City St. R. Co. 
v. Farrell, (Civ. A.) 27 SW. 942. 

Utah.—Martindale vy. Oregon Short 
Line R. Co., 48 Utah 464, 160 P 275; 
Davis v. Utah Southern R. Co. v. 
Utah, 218, 2 P 521. 

Wash.—Ennis vy. Banks, 88 Wash. 
237, 152 P 1037; Cavaness v. Morgan 
Lumber Co., 50 Wash. 232, 96 P 1084; 
Albin v. Seattle Electric Co., 40 
Wash. 51, 82 P 145. 

W. Va.—Snyder v. Wheeling Elec- 
trical Co., 48 W. Va. 661, 28 SE 7338, 
64 AmSR 922, 39 LRA 499. 

Que.—Lemieux v. Montreal St. QR. 
Co., 38 Que. Super. 400. 

[a] Tlustrations.—(1) Where, in 
an action for injuries to plaintiff 
through the falling of a brick wall 
which he was building for defendant 
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of negligence during the trial without amending his 
petition,’* or giving defendant an opportunity to 
plead or prepare a new defense.”® 

[§ 721] bb, Incidental Facts. 
of other acts of negligence than those alleged is 
not admissible under a specific allegation, as a 
ground of recovery,’® nevertheless proof of all the 
incidental facts and circumstances which fairly tend 
to establish the negligence of the primary acts 
charged is admissible;’7 and in this way evidence 


Although evidence 


on a stone foundation wall con- 
structed by the latter, the only negli- 
gence charged was as to the charac- 
ter of the material used in building 
the stone wall, evidence as to negli- 
gence in the manner of building 1g 


wall is incompetent. Hagen. v. 
Schleuter, 236 Ill. 467, 86 NE 112, 22 
LRANS 856° [rev 140 i. A. 84]. (2) 


In an action for injuries by the fail 
of an elevator, plaintiff cannot com- 
plain of negligence in loading a mo- 
tor on the elevator, where the negli- 
gence is limited to the appliances 
being permitted to become unsafe, 
and in defendant’s permitting the 
motor to be loaded onto the elevator 
knowing it was not of sufficient 
strength. Ellsworth v. Hunt, 168 
Fed. 506, 93 CCA 662.. (3). A right 
to recover on a complaint charging 
negligence in the use of defective 
machinery cannot be supported by 
proof of negligence in employing un- 
skillful men to run the machinery. 
Long v. Doxey, 50 Ind. 385. 
' 69 See infra § 721. 

70. Beave v. ee gous Transit Co., 


212 Mo. .331, Lk ON 
71. Chicago City R. Bao: v. Carrick, 
138. D1. A. 3323. Hamilton wv. Metro- 


politan St. R. Co., 114 Mo. A. 504, 89 
SW 893. But see Terre Haute, etc., 
R. Co. v. Sheeks, 155 Ind. 74, 56 NE 
434 (holding that, although plaintiff 
set out defendant’s negligence with 
great particularity, she was not re- 
quired to prove more than the gen- 
eral allegations of negligence). 

72. Louisville, etc., R. Co. v. Kir- 
by, 173. Ky. 899, 191 SW 113. 

73. Louisville, etc., R. Co. v. 
by, supra. 

Under general allegations in 
eral see supra § 719. 

74 Scharf v. Frontier County, ,113 
Nebr. 688, 204 NW 516. 
Scharf v. Frontier County, su- 


Kir- 


gen- 


See supra § 720. 

77. U. S.—Puget Sound Electric 
R. Co. v. Van Pelt, 168 Fed. 206, 208, 
93 CCA 492 [quot Gye]. 

Ga,.—Palmer Brick Co. v. Chenall, 
119. Ga. 837, 47 SH. 329. 

Ill.— Mueller Bros. Art, etc, Co. v. 
Fulton St. Wholesale Market Co., 181 
Tll. A. 685; Cohen v. Chicago, ete., R. 
Co., 104 Ill. A. 814, 

Ind.—Belt R., ete., Co. v. McClain, 
58 Ind. A. 171, 106 NE 742; Pitts- 
burgh, ete., R. Co. v. German Ins. Co., 
44 Ind. A. 268, 87 NE 995. 

Kan.—Sappenfield v. National Zine 
Co., 94 Kan, 22, 145 P 862. 

Mich.—Waidelich v. Andros, 182 
Mich. 3874, 148 NW _ 824; Lucas vy. 
Wattles, 49 Mich. 880, 13 NW 782. 

Mo.—Buttron vy. Bridell, 228 Mo. 
622,.129 SW 12. 

Nebr.—Lincoln Vitrified Pav., etc., 
a v. Buckner, 39 Nebr. 88, 57 NW ° 
49. 

N. D.—Seckerson  v. 24 
N. D. 625,.140 NW 2389. 

Oh.—Davis v. Guarnieri, 45 Oh. 
St. 470, 15 NE 350, 4 AmSR 548; 
Toledo, ete., R. Co. v. Janeski, 42 Oh. 
CiriCte 685, 4sOhs) Cir: Deew2is 

Or.—Woodward v. Oregon R., etc., 


Sinclair, 


Coz; 018 VOrs-289, 22 P 10%6. 
Pa.—Rife v. Middleton, 32 Pa. Su- 
per. 68. 
Ss. D—Patterson v. Jos. Schlitz 
Shar Cok S.. D.133, °9l) NW 


Utah.—Kent v. Ogden, etc., R. Co., 
50 Utah 328, 167 P 666. 
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of acts of negligence not alleged may be admitted 
solely for the purpose of determining whether the 
specific negligence charged has been established."® 
Under this rule plaintiff may show injury from de- 
fendant’s negligence as set out in the complaint 
concurring with a condition not therein referred 
to, where he does not rely on such condition as 
constituting negligence.7® But no matter how much 
evidence there may be of acts of negligence admitted 
under the operation of this rule, there can be no 
lawful recovery unless one or more of the specific 
acts of negligence set forth in the petition have 
been established to the satisfaction of the jury.®° 


Vt.—Seeley v. Central Vermont R. 
Co, WSSh Vitae 8; 9 25AK2 8" 

Wash.—Jaquith v. Worden, 73 
Wash. 349, 132 P 33, 48 LRANS 827. 

W. Va.—Snyder v. Wheeling Hlec- 
trical Co.. 43 W. Va. 661, 28 SE 733, 
64 AmSR 922, 39 LRA 499. 

Wis.—Busse v. Rogers, 120 Wis. 
443, 98 NW 219, 64 LRA 183. 

“The allegation in a pleading that 
the party complained against negli- 
gently committed the particular act 
which led to the injury whose redress 
is sought, furnishes the predicate for 
the proof of all such incidental facts 
and circumstances both of omission 
and commission as fairly tend to es- 
tablish the negligence of the primary 
fact complained of.’ Davis v. Guar- 
nieri, 45 Oh. St. 470, 485, 15 NE 350, 
4 AmSR 548. To same effect Snyder 
v. Wheeling Electrical Co., 43 W. Va. 
661, 28 SE 733, 64 AmSR 922, 39 LRA 
499 


{a] Thus under a complaint which 
alleges merely that defendant negli- 
gently did or omitted to do some act, 
evidence of all the conditions which 
surrounded the act may be intro- 
duced to show whether ordinary care 
required the act to be performed or 
omitted. Belt R., etc., Co. v. McClain, 
58 Ind. A. 171; 106 NE 742. 


{b] Tilustrations.—(1) Where the 
negligence is stated to consist in 
“placing, keeping, upholding and 


managing” a certain gangway ‘“‘upon 
and against the door, opening or en- 
trance to said warehouse,’ evidence 
that there were no fastenings to re- 
tain the gangway in an upright posi- 
tion is admissible, the cause of action 
being the falling of such gangway, 
causing plaintiff*s injury. Morton v. 
©’Connor, 85 Ill. A. 273. (2) In an 
action for the negligent destruction 
of plaintiff’s buildings by fires light- 
ed by defendant, or not properly 
cared for by him, plaintiff can give 
evidence of the presence of combus- 
tible material on defendant’s prem- 
ises, even though the fact is not 
counted on in the declaration. Lucas 
v. Wattles, 49 Mich. 380, 13 NW 782. 
(3) Under an allegation of negli- 
gence in the use and operation of an 
ammonia tank and appurtenances so 
that it exploded and the ammonia set 
fire to a building, evidence is ad- 
missible that the fire was caused by 
ammonia gas in solution with gas 
formed by lubricating oils used with 
Such appurtenances. Mueller Bros. 
Art, ete.,, Co. v. Fulton St. Whole- 
sale Market Co., 181 Ill. A. 685. (4) 
To show that a lime pit maintained 
in a street, into which plaintiff’s 
child fell, and the _ surroundings, 
were, as alleged in the petition, at- 
tractive to children, evidence that 
children had been’ seen playing 
around and near the pit for several 
days prior to the accident is admis- 
Sible, although the fact of their 
having been so seen was not alleged. 
Buttron y. Bridell, 228 Mo. 622, 129 
SW 12. (5) In an action for injuries 
by a fire alleged in one count to have 
been negligently set by defendant, 
and in another to have been negli- 
gently allowed to spread from his 
land, it is not error to refuse to ex- 
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clude evidence under the complaint 
on the ground that the complaint 
nowhere described land of defend- 
ant from which it was alleged that 
the fire escaped, since the basic and 
material fact which alone needs to 
be pleaded under the code is the fact 
that defendant negligently started a 
fire, or negligently allowed a fire to 
spread from his land, and that such 
fire was the proximate cause of the 
injuries complained of. The descrip- 
tion of the land could, at most, be a 
matter of evidence. Seckerson  v. 
Sinclair, 24 N. D. 625, 140 NW 239; 
Burger v. Sinclair, 24 N. D. 624, 140 
NW 246; Hawkins v. Sinclair, 24 N. 
D. 623, 140 NW, 246. 

Admitting ordinance without being 
pleaded see supra § 643. 

78. Ark.—Burdette Cooperage Co. 
v. Bunting, 113 Ark. 45, 167 SW 77. 

Ga.—Palmer Brick Co. v. Chenall, 
119 Ga: 837, 47 SE 329; Atlanta St. 
a Co. v. Walker, 93 Ga. 462, 21 SE 

Ky.—Nelson v. Black Diamond 
Min. Co., 167 Ky. 676, 181 SW 341. 

Oh.—Lake Shore, ete, R. Co. v. 
Botetuhr; 10) Oh. “Cir. 'Ct. sN2-S, “281, 
30 Oh Cire Ceri: 

Okl.—Cosden Pipe Line 
Berry; ‘87 OKl. (287, 210 P 141. 

Vt.—Landry v. Hubert, 100 Vt. 268, 
137 A 97. 

Wash.—Henne y. J. T. Steeb Ship- 
ping Co., 37 Wash. 331, 79 P 938. 

Wis.—Busse vy. Rogers, 120 Wis. 
443, 98 NW 219, 64 LRA 183. 

And see cases supra note 77. 

[a] Tlustrations.—(1) Where the 
‘gist of the action is the instability of 
certain timbers, which may have ex- 
isted, even though the reason for the 
instability alleged in the complaint 
was not proved, evidence of defective 
and instable conditions other than 
those alleged is admissible. Busse v. 
Rogers, 120 Wis. 443, 98 NW 219, 64 
LRA 183. (2) In an action for per- 
sonal injuries sustained through the 
breaking of a rotten rope sling, evi- 
dence of the overloading of the sling 
is admissible to show negligence in 
the use of the sling, although over- 
loading is not alleged as a distinct 
ground of negligence. Henne v. J. T. 
eae Shipping Co., 37 Wash. 331, 79 

79. Sappenfield v. National Zinc 
Co., 94 Kan. 22, 145 P 862. 

80. Palmer Brick Co. v. Chenall, 
119 Ga. 837, 845, 47 SE 329; Cosden 
Pipe Line Co. vy. Berry, 87 Okl. 287, 
256,210 P 141. 

“The other acts of negligence al- 
mitted as a part of the res geste of 
the transaction may be looked to to 
throw light on the question as to 
whether the specific acts of negli- 
gence relied on have been estab- 
lished; but no matter how well es- 
tablished such other acts may be, the 
jury are not authorized to find in 
favor of the plaintiff unless at least 
one of the specific acts alleged has 
been proved to their satisfaction.” 
Palmer Brick Co. v. Chenall, supra 
[quot Cosden Pipe Line Co. v. Berry, 
supra]. 

81. See supra § 653. 

82. Denver Cons. Electric Co. y. 


Con. ve 


[§§ 721-792 


[§ 722] (d) Under General and Specific Allega- 
tions—aa. Majority Rule. 
rule that averments of specific negligent acts con- 
trol a general averment of negligence,*! in most 
jurisdictions, where a general averment of negli- 
gence is followed by an enumeration and aver- 
ment of specific acts of negligence, as a general 
rule the general averment will be treated as ex- 
planatory only’? and the specific allegations as 
furnishing the only ground of recovery, and there- 
fore plaintiff can prove, and rely for recovery only 
on, the acts of negligence specifically averred,** and 
cannot recover under the general averment of neg- 


In accordance with the 


Walters, 39 Colo. 301, 318, 89 P 815, 
820; Waldhier v. Hannibal, ete. R. 
Co., 71 Mo. 514; Pogue v. Crunden- 
Martin Mfg. Co., (Mo. A.) 273 SW 
782, 783 — fquot, Cycle Sutton: 
Southern R. Co., 82 S. C. 345, 64 SE 
401. And see cases infra note 83. 

83. Ala.—Stowers v. Dwight Mfg. 
Co., 202 Ala. 252, 80 S 90; Louisville, 
etc., R. Co. v. Hall, 193 Ala. 648, 69 
S 106. 

#ia.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 638.S 433, LRA 
1916C 1208. 

Ga.—Palmer Brick Co: v. Chenall, 
119 Ga. 837, 47 SE 329. 

Ill.—Selemin vy. Latrobe Steel, etc., 
Co., 189 Ill. A. 191; Straight v. Odell, 
13 Til. A. 2382. 

Kan.—Byland v. E. I. Du Pont de 
Nemours Powder Co., 93 Kan. 288, 
144 P 251, LRA1915F 1000; Chicago, 
etc., R. Co. v. Wheeler, 70 Kan. 755, 
79 P 673; Telle vy. Leavenworth 
Rapid Transit R. Co., 50 Kan. 455, 31 
PeLoe7Te: 

Ky.—Manwaring v. Geisler, 196 Ky. 
110, 244 SW 292; Manwaring v. 
Geisler, 191 Ky. 532, 2830 SW 918; 
Louisville, etc., R. Co. v. Benke, 
Ky. 259, 195 SW 417; Gains v. John- 


a 133 Ky. 507, 105 SW 381, 32 KyL 


Md.—Smith Co. v. Smick, 119 Md. 
279, 86 A 500. 

Minn.—Willison v. Northern Pac. 
Ri Co., 112 “Minne 370, 22% IN wide 
Rogers v. Truesdale, 57 Minn. 126, 58 
NW 688. 

Miss.—Hand v. Boatner, 130 Miss. 
292, 94 S 162. 

Mo.—Zasemowich Vv. American 
Mfg. Co., 213 SW 799; Pointer v. 
Mountain R. Constr. Co., 269 Mo. 104, 
189 SW 805, LRA1917B 1091; Wil- 
liams v. Wabash R. Co., 175 SW 900; 
Applegate v. Quincy, etc., R. Co., 252 
Mo. 1738, 158 SW 376; Strode vy. Co- 
lumbia Box Co., 250 Mo. 695, 158 SW 
22; Thompson vy. Keyes-Marshall 
Bros. Livery Co., 214 Mo. 487, 113 
SW 1128; Chitty v. St. Louis, ete, R. 
Co., 148 Mo. 64, 49 SW 868; McCarty 
v. Rood Hotel Co., 144 Mo. 397, 46 SW 
172; Dlauhi v. St. Louis, etc., R. Co., 
139 Mo. 291, 40 SW 890; McManamee 
v. Missouri Pac. R. Co., 135 Mo. 440, 
87 SW 119; Watson v. Mound City 
St. R. Co.;.1388 Mo. 246, 34 SW 573: 
Waldhier v. Hannibal, ete., R. Co., 71 
Mo. 514; Sanders vy. Armour, (A.) 292 
SW 443; Pogue v. Crunden-Martin 
Mfg. Co., (A.) 273 SW 782, 783 [quot 
Cyc]; Farley v. Lehrack, (A.) 272 
SW 987; Shumake y. Norton, (A.) 238 
SW $13; Yarprough v. Hammond 
Packing Co., (A.) 231 SW 72; Smiley 
v. Kenney, (A.) 228 SW 857; Hearon 
v. Himmelberger-Harrison Lumber 
Co., (A.) 224 SW 67; McCullough vy. 
W. H. Powell Lumber Co., 205 Mo. A. 
15, 216 SW 803; Meredith v. Clay- 
comb, (A.) 216 SW 794; Boeckmann 
v. Valier, ete, Milling Co., (A.) 199 
SW 457; Winkleblack v. Great West- 
ern “Mfg:/Co.,” (A.)* 187 Sw 955 ee 
v. McMillan Contracting Co., (A.) 178 
SW 868; Dority v. St. Louis, (SHWGHR. Tae 
Co., 188 Mo. A. 865, 174 SW 209; 
Lauff v. J. Kennard, etc., Carpet Co., 
186 Mo. A. 123, 171 SW 986: Clark 
v. General Motor Car Co., 177 Mo. A. 


ote number, 


176. 


§§ 722-724] 


ligence ;** for although a general allegation of negli- 
gence would be sufficient,*® if plaintiff goes further 
and. unnecessarily charges specific acts of negli- 
gence, he may not treat such allegations as sur- 
plusage, but must prove the negligence as alleged,%® 
even though the doctrine of res ipsa loquitur might 
apply under a general allegation unaccompanied 
by specific averments.’* This rule also applies where 
the general allegation follows the specifie allegations © 
and is in the nature of a conclusion from the facts 
However, even in such juris- 
dictions proof may be introduced and recovery had 
in such cases, under the general averment, where 
the complaint clearly indicates that the general aver- 
ment and specific allegations refer to separate and 
distinct acts of negligence,®® or where the negligence, 
as generally alleged, is the gist of the action, and 


specifically alleged.8§ 


623, 160 SW 576; Scalpino v. Smith, 
154 Mo. A. 524, 1385 SW 1000; Barnett 
v. Star Paper Mill Co., 149 Mo..A. 
498, 130 SW 1121; Joseph v. Metro- 
politan St. R. Co., 129 Mo. A. 6038, 107 
SW 1055; Politowitz yv. Citizens’ Tel. 
Co., 115 Mo. A. 57, 90 SW 1081. 
Mont.—Flaherty v. Butte Electric 
R. Co., 40 Mont. 454, 107 P 416, 135 
AmSR 630; Pierce v. Great Falls, etc., 
R. Co., 22 Mont. 445, 56 P 867. 
Oh.—Cleveland, etc., R. Co. v. Te- 


han, 4 Oh. Cir. Ct. N. S. 145, 26 Oh. 
Cis Cr,. 25u. 
Okl1.—St. Louis-San Francisco R. 


Co. _.v...Simmons,. 120% Ok1..75, 250. P 
510; Cosden Pipe Line Co. v. Berry, 
87 Okl. 237, 210 PP 141. 

Ss. C.—Sutton v. Southern R. Co., 
82 S. C. 345, 64 SE 401. 

Tenn.—Memphis St. R. Co. v. Ca- 
vell, 135 Tenn. 462, 187 SW 179, Ann 
Cas1918C 42. e 

Tex.—Debes v. Greenstone, (Civ. 
A.) 247 SW 289; Kansas City, etc., 
Re Co..%.. James, (CivnA.) sAl90):- SW 
12365-..San. Antonio,. .ete:, R..-.Co..vs 
Blair, (Civ. A.) 173 SW 1186; Lantry- 
Sharpe Contracting Co. v. McCracken, 
53... Tex. Civ...-A. 627, 117 SW..453; 
Missouri Valley Bridge, ete. Co. v. 
Ballard, 53 Tex. Civ. A. 110, 116 SW 
93; Currie v. Missouri, etc., R. Co., 
(Civ. A.) 106 SW 1149 [rev on other 
grounds 101 Tex. 478, 108 SW 1167]; 
Gulf, etc., R. Co. v. Wright, (Civ. A.) 
87 SW 191; San Antonio Gas, ete., 
Co. v. Speegle, (Civ. A.) 60 SW 884; 
Wallace v. San Antonio, etc., R. Co., 
(Civ. A.) 42 SW 865; Missouri, etc., 
R. Co. v. Vance, (Civ. A.) 41 SW 167; 
Missouri, etc., R. Co. v. Chittim, (Civ. 
A.) 40 SW 23; Galveston, etc., R. Co. 
Von Herring; =(Cives Ay) 136 Siw. £29; 
Gulf, etc, R. Co. v. Younger, 10 Tex. 
Civ. A. 141, 29 SW 948. 

Va.—Washington-Virginia R. Co. v. 
Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCasl913E 546. 

Wash.—Shipley v. Nelson, 121 
Wash. 89, 207 P 1046. But see Tra- 
ver. v. Spokane St. R. Co., 25 Wash. 
225, 65 P 284 (rule limited to cases 
where the pleading clearly discloses 
an intention to restrict the proof to 
the specific facts alleged). 

Wyo.—Wyoming Coal Min. Co. v. 
Stanko, 22 Wyo. 110, 135 P 1090, 1388 


P 182. 

[a] Tlustration.—Where a _ peti- 
tion contains general averments of 
negligence “as hereinafter more spe- 
cifically mentioned and_ described,” 
only such issues are thereby pre- 
sented as are found in the specific 
allegations. Chicago, etc., R. Co. vy. 
Wheeler, 70 Kan. 755, 79 P 673. 

[b] Rule of construction.—The 
rule that, when a general allegation 
of negligence is followed by an enu- 
meration of specific acts of negli- 
gence, plaintiff will be confined to the 
negligence specifically assigned, is a 
general rule of construction not 
limited to pleading. ‘Thompson v. 
Keyes-Marshall Bros. Livery Co., 214 
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Mo. 487, 113. SW 1128. 

[c] Pleading held not specific.—In 
an action for negligent personal jn- 
juries, a petition, averring that de- 
fendant negligently, ‘without warn- 
ing to plaintiff,’ ran, its train 
against a derrick on which plaintiff 
worked, did not in the quoted words 
charge a specific act of negligence in 
addition to the general charge of 
negligence in running the train 
against the derrick, so-as to limit 
plaintiff’s evidence to proof thereof. 
Cull v. McMillan Contracting Co., 
(Mo. A.) 178 SW 868. 

84. Manwaring v. Geisler, 191 Ky. 
532, 230 SW 918; Gains v. Johnson, 
133 Ky. 507, 105 SW 381, 32 KyL 
58; Meredith v. Claycomb, (Mo. A.) 
216 SW 794. And see cases supra 
note 83. 

85. See supra § 647. 

86. Stowers v. Dwight Mfg. Co., 
202 Ala. 252, 80 S 90; Kirkpatrick v. 
Metropolitan St. R. Co., 211 Mo. 68, 
109 SW 682; Fink v. Kansas City 
Southern R. Co., 161 Mo. A. 314, 143 
Sw 568; Gibler v. Quincy, ete, R. 
Co., 148 Mo. A. 475, 128 SW 791. 

87. Gibler v. Quincy, ete, R. Co., 
supra. 

Res ipsa loquitur doctrine gener- 
ally see infra §§ 768-786. 

88. Lawrence v. Georgia R., etc., 
Co., 9 Ga. A. 309, 71 SE 593; Chicago, 
etc., R. Co. v. McIntire, 29 Okl. 797, 
119 P 1008; Ennis v. Banks, 88 Wash. 
237, 152 P 1037; La Bee v. Sultan 
Logging Co., 47 Wash. 57, 91 P 560, 
20 LRANS 405; Albin v. Seattle Hlec- 
tric Co., 40 Wash. 51, 82 P 145. 

[a] Tlustration.—A general aver- 
ment of negligence, ‘as hereinbefore 


complained of, consisted in this,” 
presents only such issues as are 
found in the specific allegations. 


Chicago, ete., R. Co. v. McIntire, 29 
Okl. 797, 119 P 1008. 

{[b] What does not constitute gen- 
eral averment of negligence,—A com- 
plaint alleging that while plaintiff 
was a passenger on defendant’s 
street car, and after it had come to 
a stop and when she was about to 
alight, the servants in charge negli- 
gently and violently started the car 
without warning, throwing plaintiff 
off, does not, by the further allega- 
tion, after a description of plaintiff's 
injuries, that such injuries were 
caused through the negligence of de- 
fendant, and not through any act of 
plaintiff, make a general allegation 
of negligence, authorizing evidence 
of other negligence than the start- 
ing of the car after it had been 
brought to a stop. Albin v. Seattle 
Electric Co., 40 Wash. 51, 82 P 


Sutton v. Southern R. Co., 82 
4 345, 64 SE 401; Goodwin v. 
Charleston, etc., R. Co., 76 S. C. 5d7, 
57 SE 530; Lantry-Sharpe Contract- 
ing Co. v. McCracken, 53 Tex. Civ. A. 
627, 117 SW 4538. See Goldman v. 
Engel, (Tex. Civ. A.) 250 SW 3038 
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the specific allegations are merely descriptive as to 
the manner in which the accident occurred.°° 

[§ 723] bb. Minority Rule. 
tions, where a general as well as a specific allega- 
tion of negligence is contained in the complaint, 
plaintiff is not limited, as a ground for recovery, 
to the specific acts of negligence alleged, but may 
recover on proof of other acts within the general 
allegation,®*+ unless the complaint fairly indicates 
an intention to limit the right of recovery to the 
specific acts alleged;9? and this rule also applies 
where the specific acts pleaded precede the general 
negligence alleged.% 

[§ 724] (e) Degrees of Negligence®*—aa. Under 
General Allegation of Negligence. 
defendant’s negligence, in jurisdictions where dif- 
ferent degrees are recognized,” is generally re- 


In other jurisdic-— 


The degree of 


(under petition pleading both general 
and special negligence, plaintiff may 
recover for negligence generally). 

90. Indianapolis “St. Ri_ Co. uve 
Marschke, 166 Ind. 490, 77 NE 945;. 
Louisville, ete., Tract. Co. v. Snead. 
49° Ind... A. 16,/93 NE 177. 


91. U. S.—vU. S. Express Co. v. 
Wahl, 168 Fed. 848, 94 CCA 260. 
Cal.—Olcese v. Hardy, 40 Cal. A. 


323, 180 P 666; Roberts v. Sierra R.. 
Cowl 4 Cal zrAy 180 AT 1 PY B95. 527, 

Colo.—Fulton Iny. Co. v. Farmers’ 
Reservoir, ete:, Co., 76 Colo. 472, 231 
Pen, 

Nebr.—Pulliam v. Miller, 108 Nebr. 
442, 187 NW 925. 

N. H.—Chesley v. Dunklee, 77 N. 
H: 263,90 A 965. 

N. Y.—Edgerton,v. New York, etc., 
ReeCo.,. 3892N; Yo 227-6 | Transer. A: 
248, 35 HowPr 641 note [aff 35 Barb. 
389]; Powell v. Cohoes R. Co., 136 
App. Div, 204, 120 NYS 336; Leeds v. 
New York Tel. Co., 64 App. Div. 484, 
72 NYS 250; May v. Berlin Iron 
Bridge Co., 43 App. Div. 569, 60 NYS 
550; Roblee v. Indian Lake, 11 App. 
Div. 435, 42 NYS 326. 

Pa.—Follmer v. Shamokin, etce., 
Electric R. Co., 5 Pa. Dist. & Co., 783; 
Bower v. Conestoga Tract. Co., 18 Pa. 
Dist. 961. 

Utah.—Cunningham v, Union Pac. 
R. Co., 4 Utah 206, 7 P 795. 

W. Va.—Wehrle v. Wheeling Tract. 
Co., 85 W. Va. 398, 102 SE 289; Culp 
v. Virginian R. Co., 77 W. Va. 125, 87 
SE 187. 

[a] Rule applied.—(1) An allega- 
tion that the damage was caused by 
negligence in allowing employees to 
smoke, or in some other manner, is 
sustained, without proof of negli- 
gence as specified, there being a 
prima facie case as to other negli- 
gence by the showing that only em- 
ployees could have caused fire. Ful- 
ton Inv. Co. v. Farmers’ Reservoir, 
ete., ‘Co.; 76- Colo. 472}. 231 -P 61.6 (2) 
Where the averments of the only 
count of the declaration properly con- 
strued amount to a general charge of 
negligence with averments of specific 
negligent acts, plaintiff is not limited 
to proof of such specific acts, and, 
after evidence to support a defense of 
contributory negligence, may offer 
evidence, and have the jury in- 
structed, if the evidence justifies it, 
on the theory of supervening the neg- 
ligence of defendant as the proximate 
cause of the injury. Wehrle v. 
Wheeling Tract. Co., 85 W. Va. 398, 
102 SE 289. 

92.. U.S.” Express’ .Co.. v. Wahi, 
168 Fed. 848, 94 CCA 260; Roberts v. 
Sierra R. Co., 14 Cal. A..180, 111 P 
519, 627% 

93. Roberts v. Sierra R. Co., supra. 

94. Pleading: 

Degrees of negligence generally see 

supra §§ 662, 663. 

Willful or wanton injury generally 

see supra §§ 672, 673. 

95. See supra § 33, 
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garded as a matter of proof,®® and under a general 
averment of negligence proof is admissible and a 
recovery may be had for any degree of negligence 
that may be established by the evidence,®’ such as 
gross negligence;®* and this rule has been held to 
apply, even though the negligence proved is of such 
a degree as to constitute constructive or legal will- 
But under an allegation of simple negli- 
gence, the question of defendant’s intent in doing 
the act which caused the injury is not involved, and 
evidence thereof is not admissible;! and therefore, 
as a general rule, an allegation of simple negligence 
does not raise an issue as to willful or wanton injury 
and does not authorize the admission of proof of 
such injury or a recovery therefor;? and in juris- 
dictions in which gross negligence imports willful- 
ness,’ such an allegation does not warrant a recovery 


fulness.®® 


96. Catlett v. Colorado, etc, R. 
©o.,-56 Colo, 463, 189 P14; Nolton v. 
Western R. Corp., 15 N. Y. 444, 69 
AmD 623. And see cases infra note 
9 


ths ; 

97. U. S.—Shumacher v. St. Louis, 
etc., R. Co., 39 Fed. 174 [rev on other 
grounds 152 U. S. 77, 14 SCt 479, 38 
L. ed. 361] (Arkansas). ; 

Ill.—Rockford, etc., R. Co. v. Phil- 
lips, 66 Ill. 548; Lake St. El. R. Co, v. 
Shaw, 103 Ill. A. 662 [rev on other 
grounds 203 Ill. 39, 67 NE 374]; Belt 
R. Co. v. Benicki, 102 Tll._A. 642, 
' Ind.—_Ft. Wayne v. De Witt, 47 
Ind. 391; Pennsylvania Co. y. Krick, 
47 Ind. 368. 


Ky.—Louisville, ete, R. Co. Vv. 
Mitchell, 87 Ky. 327, 8 SW..706, 10 
KyL 211; Muldraugh’s Hill, etc., 


Turnp: Co. v. Maupin, 79 Ky. 101. 

N. Y.—Nolton: v. Western R, Corp., 
15 N. Y. 444, 69 AmD 623. 

N. D.—Jones v. Great Northern R. 
Gos 2eN 1.73 £3; 346). 9 7 INIW5 85. 

Tex.—Texas, etc., R. Co. v. Meeks, 
(Civ. A.) 74 SW 329. ¢ 

“Whatever degree of negligence— 
whether slight, ordinary, or gross— 
which it is necessary for the plaintiff 
to prove in order to make out his 
case can be proved under such a gen- 
eral allegation.” Jones v. Great 
Northern. R. Co., supra. ; 

98. Rockford, etc., R. Co. v. Phil- 
lips, 66 Ill. 548; Borderland Coal Co. 
v. Edwards, 178 Ky. 659, 199 SW 792; 
Louisville, etc., R. Co. v. Mitchell, 87 
Ky. 327, § SW 706, 10°: KyL 211; Lis- 
ton v. Reynolds, 69 Mont. 480, 223 P 


507. 

[a] “It is a matter of common 
practice to allow a plaintiff, who has 
simply averred negligence, and there 
is proof of contributory negligence 
on his part, to prove gross negligence 
in the defendant and recover under 
such declaration.” Rockford, etc., R. 
Co. v. Phillips, 66 Ill. 548, 552. 

[b] Rule applied.—Under statutes 
recognizing a difference in the de- 
grees of negligence, in an action 
against the driver of a racing auto- 
mobile for death of his mechanician 
alleged to have been caused by negli- 
gence, testimony as to a statement 
by the driver that he had intended to 
collide with another automobile in 
order to put it out of the race is ad- 
missible to prove gross negligence, 
notwithstanding a failure to plead 
willful negligence. Liston v. Rey- 
nolds, 69 Mont, 480, 223 P 507. 

Contrary doctrine see infra text 

and note 4. 
Schumacher v. St. Louis, etc., 
R. Co., 389 Fed. 174: [rev on ‘other 
grounds 152 U. S. 77, 14, SCt 479, 38 
L. ed. 361]. 

1. Hankins v. Watkins, 77 Hun 
860, 28 NYS 867; Kelly v. Dow, 9 
Wolhaupter vy. Foley, 9 


2. Ala.—Louisville, ete, R. Co. v. 
Perkins, 152 Ala, 133, 44 S. 602. 
Louisville, ete., R. Co. v. Markee, 103 
Ala. 160, 15 S 511, 49 AmSR 21 [overr 


For later cases, developments and changes in the law see cumulative Annotations, same title 
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Louisville, etc., R. Co. v, Hurt, 101 
Ala. 34, 13 S 130; Richmond, etc., R. 
Co. v. Farmer; 97° Ala. 141, 12 S 86, 
and other prior decisions so far as 
they held to a contrary doctrine]. 

Ind.—Pennsylvania Co. y. Smith, 
98 Ind. 42; Beyer v. Safron, 84 Ind. 
A. 512, 151° NE’ 620. 

Ind. T.—Greathouse v. Croan, 4 
Ind. T. 668, 76 SW 273. 

Mo.—Taylor v. Sharpe, ete., Archi- 
tectural Iron Co., 133 Mo. 349, 34 SW 
oaks O’Brien v. Loomis, 43 Mo. A. 
ont Y.—Moore vy. Drayton, 16 NYS 
723. 

Wis.—Haverlund v. Chicago, etc., 
R. Co., 143 Wis, 415,°128 NW 273; 
McClellan v. Chippewa Valley HElec- 
tric R. Co., 110 Wis. 326, 85 NW 1018. 
ae B.—Wolhaupter v. Foley, 9 N. B. 

[a] Rule applied.—(1) ‘Evidence 
of negligence of the defendant caus- 
ing the injury, so gross as to imply 
a disregard of consequences or a 
willingness to inflict the injury, can 
not be treated as evidence authoriz- 
ing a recovery by-the plaintiff who 
did not use ordinary care to avoid the 
injury, where the allegations of his 
pleading do not amount to a charge 
that his injury was purposely or wil- 
fully caused by the defendant.’ 
Pennsylvania Co. v. Smith, 98 Ind. 
42, 47. (2) In an action for injuries 
from being run into by a horse and 
buggy negligently driven by defend- 
ant’s servant, a refusal to allow the 
servant to testify whether he will- 
fully ran into plaintiff was proper, 
where the only allegation in the peti- 
tion on that issue was an argumenta- 
tive one that the injuries could not 
have been inflicted save through ‘‘the 
gross mismanagement and careless- 
ness, amounting to criminal neglect,” 
of the servant, especially where 
plaintiff, in open court, disclaimed 
that the petition claimed that the 
servant acted willfully.- Taylor v. 
Sherpe, etc., Iron Co., 133 Mo, 349, 34 
Sw 581. 

3. See supra § 36. 

4 Weitzel v. Detroit United R. 
Co., 186 Mich. 7, 152 NW 931, 153 NW 
831; Denman v. Johnson, 85 Mich. 
387, 48 NW 565; Bentson vy. Brown, 
186 Wis. 629, 2083 NW 3880, 38 ALR 
1417. See Astin v. Chicago, etc., R. 
Co.,. 148 Wis. 477, 128 NW 265, 81 
LRANS 158; Haverlund y. Chicago, 
ete., R. Co., 1438 Wis. 415, 128 NW 
273 (both recognizing rule). But see 
Lawson v. ClHicago, etc., R. Co., 64 
Wis. 447, 24 NW 618, 54 AmR 634 
(holding evidence admissible to show 
gross negligence). 

[a] Rule applied.— A complaint 
charging ordinary negligence, based 
on a want of ordinary care, is not 
sustained by proof of willful injury 
or such reckless and wanton disre- 
gard of another’s rights as is equiva- 
lent to willful injury, which is 
termed “gross negligence,’ for the 
two wrongs are not of the same 


[§§ 724-725 


for gross negligence. 

[§ 725] bb. Under Allegation of -‘‘Willful,’’ 
‘*Wanton,’’ or ‘‘Gross’’ Negligence. 
gation of gross neghgence, proof may be made and 
recovery had for simple negligence upon the theory 
that the greater wrong includes the lesser;° and the 
same is necessarily true where degrees of negli- 
gence are not recognized and the word ‘‘gross’’ is 

‘used as a word of description and not of definition.® 

Willful misconduct. 
alleged, in an action for negligence, are not such 
as to require proof of willfulness or wantonness 
to warrant a recovery, proof may be made and 
recovery had for simple negligence upon the theory 
that the greater includes the lesser,’ under a com- 
plaint alleging willful or wanton misconduct.® 
some jurisdictions, however, although a general aver- 


Under an alle- 


So, also, where the facts 


In 


character, but are distinct legal 
wrongs. Haverlund vy. Chicago, etc., 
R. Co., 143 Wis. 415, 128 NW 273. 

Contrary doctrine see supra text 
and note 98. 

5. Louisville, etc., R. Co. v. Armes, 
158 Ky. 676, 166 SW 190; Cincinnati, 
etc., R.) Co. \v.. Cook 113i Ky. 161067 
SW 383, 23 KyL 2410; Pendly v. Ili- 
nois Cent. R. Co., 92 SW 1, 28 Kyl 
1324; Neary v. Northern Pac. R. Co., 
41 Mont. 480, 110 P 226; Hays v. 
Gainesville St. R. Co., 70 Tex. 602, 8 
SW 491, 8 AmSR 624; Texas, etc., R. 
Co. v. Magrill, 15 Tex. Civ. A. 358, 40 
SW 188. 

[a] Merely failure to prove part 
of allegation.—‘‘The plaintiff, having 
alleged the higher degree of negli- 
gence, might recover, if he estab- 
lished negligence, without showing 
that it was gross; for this would be 
only a failure to prove a part of his 
allegation.” Cincinnati, etc., R. Co. 
v. Cook, 113 Ky. 161, 167, 67 SW 383, 
23 KyL 2410. . 

[b] A general allegation that de- 
fendant, without plaintiff's knowl- 
edge or consent, and without right, 
destroyed plaintiff's wood does not 
necessarily charge gross negligence, 
and under it plaintiff could prove 


‘either ordinary or gross negligence. 


Lemma Vp Searle, 153 Wis. 24, 140 
NW 65. 

6. Atchison v. Wills, 21’App. (D. 
C.) 548. 

7 Chicago City R. Co. v. O’Don- 
nell, 109 Til. A. 616 [aff 207 Tl. 478, 
69 NE 882]; Howton v. Kearns, 226 
Mich. 20, 196 NW 611; Hollingshed v. 
Yazoo, etc., R. Co., 99 Miss. 464, 55 § 
40. And see cases infra note 8. 

“The greater includes the less, 
Under a charge of murder the de- 
fendant may “be found guilty of 
crimes of lesser degree. It would 
certainly reflect upon the wisdom of 
the law that would permit parties to 
be found guilty of lesser crimes, 
though not specifically charged there- 
with,—but would not permit recovery 
in a civil action where a greater de- 
gree of negligence is charged but 
dager agree the less.’”’ Gorton v. 

armon, 152 ich. 0473,0 477). 04 
443, 15 ‘AnnCas 461, ipsa sone 

S ye—Forknersv.iiKean, 32) 
265, 17 Kyl 654, ‘ Oe 

Mich.— Howton vy. Kearns, 226 
Mich. 20, 196 NW 611; Gorton v. Har- 
mon, 152 Mich. 4738, 116 NW 443, 15 
AnnCas 461; Keating v. Detroit, ete; 
R. Co., 104 Mich. 418, 62 NW 575; 
Richter v. Harper, 95 Mich. 221, 54 
NW 768 foverr Montgomery v. Mus- 
kegon Booming Co., 88 Mich. 633, 50 
NW 729, 26 AmSR 308]. 

Miss.—Hollingshed v. Yazoo, ete., 
R. Co., 99 Miss. 464, 55 S 40. 

Oh.—Griffin v. Toledo, etc., R. Co., 
2a ie. Cir.. Ct. 547,11, Oh. Cir, Dee 

S. C—Sanders v, Hayes, 128 S. @, 
181, 122 SE 572; urman, v. A, cS 
Tuxbury Land, etc., Co., 112 S.C. 71 
99 SB 111. ‘ 


e, page and note number, 
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ment of wantonness or willfulness will authorize 
any proof thereof,? where willful misconduct only 
is alleged and relied on for a recovery, it must be 
proved as alleged and recovery cannot be had on 
proof of simple negligence,’® even though accom- 
panied by an allegation that plaintiff was in the 
exercise of ordinary care at the time of the occur- 


rence complained of.*+ 


[§ 726] cc. Under Allegation of Simple, and of 
Gross, Willful, or Wanton Negligence. 
standing words importing willfulness and wanton- 
ness are used to characterize the negligence, if the 
gist of the action as alleged is negligence, and not 
willfulness or wantonness, such words may be re- 
garded as surplusage and do not warrant the sub- 


mission of the question of willfulness,!* or prevent 
a recovery for ordinary negligence.1# 
gist of the action is ordinary negligence, but the 
complaint in addition to sufficiently alleging simple 
negligence charges willfulness or wantonness, it has 
been held unnecessary to prove willful or wanton 
conduct,'* even though the acts may be charged con- 


Where the 


junctively,+> but plaintiff may show under the com- 


Notwith- 


tiff’s care.1? 


plaint what happened and recover accordingly.'* 
Although each count of the declaration alleges both 
a negligent and willful injury and the exercise of 
ordinary care by plaintiff, recovery may be had 
upon proof of willful injury without proof of plain- 
Under a statute permitting plaintiff 
to plead two or more acts of negligence or other 


[a] Thus, where plaintiff alleges} R. Co., 120 Wis. 636, 98 NW 536, 66;thereunder depended upon whether 
a willful tort, he may, under that| LRA 912. See Bolin v. Chicago, etc.,| there was a failure to use such dili- 
allegation, prove a negligent tort) R. Co., 108 Wis. 338, 84 NW 446, 81]|gence as the law required. The fact 


growing out of facts alleged, and re- 
- cover actual damages therefor, with- 
out having specifically alleged that 
he was also negligently injured. Fur- 
man v. A. C. Tuxbury Land, etc., Co., 


AmSR 911 ¢€“gross negligence’ used 
as* referring to. willful 
misconduct). 

[a] Reason for rule.—If a cause 
of action for willful misconduct only 


or wanton 


that a pleader may, in some portion 
of his petition, characterize a defend- 
ant’Ss conduct as grossly negligent 
does not change the rule of evidence 
upon the subject of the defendant’s 


AABES: Chr T5299, SELL: be pleaded “‘plaintiff cannot properly auty.”?’. Western Union Tel. Co. v. 
[b] Under an allegation of inten-| recover on the ground of failure of | Harris, 6 Ga. A. 260, 262, 64 SE 
tional or gross negligence in a per-| defendant to exercise ordinary care, | 1123. 
sonal injury action, plaintiff may re- because the two aspects involve two {b] Mlustrations.—(1) Where it is 
cover actual damages upon proving | causes of action so essentially differ- | charged that defendant ‘willfully, 
simple negiigence. Mollingshed v.|ent from each other that if one re-| wantonly, negligently, and unlaw- 
Yazoo, etc., R. Co., 99 Miss. 464, 55 S| sults in a particular actionable in-| fully” caused the injury, “if the word 
40 jury the other cannot.” Astin v. Chi- | ‘willful’ stood alone, or were coupled 


[ec] Variance not material—Under 
a statutory provision that no vari- 
ance between the allegation in the 
pleading and the proof shall be 
deemed material unless it has actu- 
ally misled the adverse party to his 
prejudice, a variance between an<alle- 
legation of willful injury and proof 


cago, ete., R. Co., 143 Wis. 477, 492, 
128 NW 265, 31 LRANS 158. 

11. Rideout v. Winnebago Tract. 
Co., eae Wis: 297, 101: NW 672, 69 


12. Kansas City, ete, Re (Con tava 
Crocker, 95 Ala. 412, 11 S 262; Moore 
v. Drayton, 16 NYS 6238. And see 


with other words which implied a 
purpose to do a direct injury to the’* 
property of the plaintiff, this con- 
tention would be of more force; but, 
where the word is used in connection 
with others imputing negligence, it 
is not the rule that the plaintiff must 
show the appropriateness of every 


that the injury was caused negli-| cases infra note 13. adjective employed in his declara- 
gently is not material and should not| [a] Tlustrations.—(1) An allega-| tion.” Richter v. Harper, 95 Mich. 
prevent a recovery if there is suffi-| tion that defendant ‘negligently, | 221, 225, 54 NW 768. (2) Under an 


cient evidence of negligence. Griffin 
Vv. Be ledoe tC, Rs COs, 2. Oh Cire Ct. 
547, 11 Oh. Cir. Dec.. 749. 


recklessly, and willfully” did the act 
which caused the injury does not 
warrant the submission of the ques- 


allegation that defendant ‘‘so unskill- 
fully, carelessly and negligently and 
recklessly ran, propelled and op- 


[d] In Mlinois (1) the rule stated tion whether defendant’s conduct was erated” a certain vehicle that it “was 
in the text has been followed. Mc-| willful, the words “recklessly and|driven wantonly and_ maliciously” 
Dermott v. Rex Electric Co., 201 Ill.| willfully” being regarded as sur-|upon and over plaintiff, the essence 
A. 391; Chicago City R. Co. v. O’Don-| plusage. Moore y, Drayton, 16 NYSJ|of the charge is not wantonness and 
nell, 109 Tll. A. 616 [aff 207 Ill. 478,| 723. (2) Under a complaint in an| maliciousness, but unskillfulness and 


69. NE 882]. (2) But in an earlier 
case the rule was stated that under 
a count alleging that the injury was 
caused “needlessly, wantonly, negli- 
gently and maliciously,” it is compe- 
tent for plaintiff to make out a case 
of negligence, but that under a count 
alleging that the injury was caused 
“needlessly and recklessly, wilfully, 
wantonly and maliciously,” recovery 
cannot be had upon proof of mere 
negligence on the part of defendant, 
but it must be proved that the act 
done by him was done needlessly, and 
either wantonly, recklessly, willfully, 
or maliciously. Chicago, etc., R. Co. 
v. Dickson, 88 Ill. 431. 

9. Bradley v. Louisville, ete, R. 
Co., 149 Ala. 545, 42 S 818. 


10. Ala.—Levin v. Memphis, etc., 


action to recover for injuries caused 
by negligence, which charges defend- 
ant with acting ‘‘negligently, care- 
lessly, and recklessly,” plaintiff is 
not obliged to make out such a case 
that his own contributory negligence 
would not stand in the way of his 
right to a recovery, as such a charge 
in general terms of “recklessness” 
does not imply willfulness. Kansas 
City;’-ete., R.°. Coyv. .Crocker,' 95: ‘Ala. 
412, 11 S 262. 3 
13. Cal.—Townsend v. Butterfield, 
168 Cal. 564, 143 P 760. 
Colo.—Catlett v. Colorado, ete, R. 
Co., 56 Colo. 463, 139 P 14. 
Ga.—Western Union Tel. Co. v. 
Harris, 6 Ga. A. 260, 64 SH 1123. 
Mich.—Hook v. Solomon, 194 Mich. 
517, 160 NW 889; Keating v, Detroit, 
etc., R. Co., 104 Mich. 418, 62 NW 
575; Richter v. Harper, 95 Mich. 221, 
54 NW 768. 
Mont.—Robinson v. Helena Light, 
etc., Co., 38 Mont. 222, 99 P 8387. 


negligence in running the vehicle, 
and it may be established by a proof 
of negligence, without proof of ma- 
liciousness, wantonness, or reckless- 
ness. Townsend v. Butterfield, 168 
Cal. 564, 143 P 760. (3) Where a 
complaint for injuries states a cause 
of action for simple negligence, when 
the last paragraph is eliminated, 


‘which characterizes defendant's act 


as ‘willful,’ such allegation at most 
makes the complaint ambiguous, 
which is waived by defendant’s an- 
swer, so that proof of a cause of ac- 
tion for simple negligence sustains a 
recovery thereunder. Robinson — v. 
Helena Light, etc., Co., 38 Mont. 222, 
99 PlSS7. , 

14. Kramm vy. Stockton Blectric R. 
Co,, 3 Cal. A. 606,°86- P 738, 903: 
Guianios v. De Camp Coal Min. Co., 
147 Ill. A, 243 [aff 242 Ill. 278, 89 NE 


1003]. : 
Failure to prove willfulness 
in such a case does not affect the sig- 


92 Ala. 187, 9 S_ 320,°12 LRA 830; [a] Reason for rule—‘It is of] nificance or results of the proof of 
Louisville. etce., R. Co. v. Johnston, | course true, as a general rule, that a] negligence.. Neugebauer v. Gladding, 
79 Ala. 436. plaintiff can recover only upon the|35 Cal. A. 276, 169 P 714; Guianios v. 


Cal.—Tognazzini v. Freeman, 18 
Cal. A. 468, 123 P 540. 
Ind.—Indiana, ete., R. Co. v. Over- 
ton, 117 Ind. 253, 20 NE 147; Chicago, 
R. Co. v. Hedges, 105 Ind. 398, 
Indiana, “eter: Re Col v. 
rdge, 94 Ind. 46. 
Pt nobler iva Helena Liahtl 
ete., Co., 38 Mont. 222, 242, 99 P 837 
cit Cyc]. 
: N. eo Ganley v. North Carolina R. 
Co., 149 N. C. 169, 62 SE 912. 
Wis.—Astin v. Chicago, etec., R. Co., 
143 Wis. 477, 128 NW 265, 31 LRANS 
158; Rideout v. Winnebago Tract. Co., 
123 Wis: 297, 101 NW 672, 69 LRA 
601; Turtenwald v. Wisconsin Lakes 
Iee, etc., Co., 121 Wis. 65, 98 NW 948; 
Wilson v. Chippewa Valley Electric 


allegations of negligence averred, and 
upon no other than those allegations. 
But a cause of action, an averment, 
or an allegation is to be classified 
with regard to the substance of the 
statements therein contained, and 
without regard to the nomenclature 
attributed thereto, even though it be 
in the pleadings themselves. BEspe- 
cially when inquiry is being directed 
to the nature of a right to be estab- 
lished or defenSe sought to be raised, 
and when there is a plain statement 
of the facts, must the mere conclu- 


Sion and denomination of the pleader 


be disregarded. ... The petition set 
out such facts as invoked the rule of 
ordinary diligence, and the gist of 
the action and the plaintiff's rights 


De Camp Coal Min. Co., 147 Ill. A. 243 
[aff 242 Ill. 278, 89 NE 1008]. 

15. Kramm vy. Stockton Electric 
R. Co., .3:Cal. A, 606, 86 P 788, 903. 

16. Kramm vy, Stockton Electric 
R. Co., supra; Coonan v. straka, 204 
TAL 17; (Gibbard. vie Curse 225: 
Mich. 311, 196 NW 398. 

[a] Evidence of wanton, willful, 
and reckless misconduct is admissi- 
ble under an allegation that defend- 
ant “carelessly, wantonly, willfully, 
recklessly, and unlawfully” did the 
act which caused the injury, where it 
is not challenged as not being spe- 
cific. Gibbard v. Cursan, 225 Mich. 
311, 196 NW 398. 

17. Ehrlich v. Chicago 
Western R. Co., 160 Ill. A. 379. 
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\ 
“wrongs,!® plaintiff may allege, without separate 
statement, and prove acts of negligence and of 
willful conduct, and recover on both.?® 

[§ 727] (f) Subsequent Negligence; Humani- 
tarian Doctrine. The issue and proper allegations of 
defendant’s negligence in a complaint cover any 
want of care on his part which may be proved, 
whether original and primary negligence, or inter- 
vening negligence appearing in a later phase of 
the transaction;?° and therefore, in some jurisdic- 
tions, under a general allegation of simple negli- 
gence, proof may be made and a recovery be sus- 
tained under the subsequent negligence, last clear 
chance, or humanitarian doctrine.*+ Thus a com- 
plaint alleging negligence and an answer denying 
it, and alleging negligence of plaintiff, authorize a 
recovery under the last clear chance doctrine.*?, But 
where only specific acts of initial negligence are 
pleaded, no right of recovery can be established 
under this doctrine.?’ 

Humanitarian rule and other acts. The fact that 
plaintiff relies on the humanitarian doctrine does 
not necessarily admit his negligence, and both ques- 

"tions may be submitted to the jury;74 or where the 
negligence covered by the humanitarian rule is 
pleaded with other acts of negligence in a single 
count, he may abandon the other alleged negligence 
and recover only under the humanitarian rule.”® 

[§ 728] (g) As to Injuries.2° Under and subject 
to general rules?’ plaintiff, under a general allega- 
tion of negligence, is entitled to. prove any and all 
injuries which he received as a natural consequence 
of the wrongful act of defendant.?® Where, how- 
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-[§§ 726-730. 


ever, the complaint describes the injuries specifi- 
cally, he is confined to them, and evidence to show 
injuries other than those described is not admis- 
sible,?® except to show such other injuries as are 


‘the natural and probable results of the ones ex- 


pressly mentioned.2° But it has been held that, 
where a complaint alleges injuries in general terms 
and also enumerates specific injuries, such enumera- 
tion does not exclude evidence of injuries other 
than those enumerated.*t 

[§ 729] b. Under Plea or Answer—(1) In Gen- 
eral. As in other civil actions,?? only the allega- 
tions of the complaint which are denied in the an- 
swer are put in issue;** and defendant can rely 
upon such matters of defense only as are put in 
issue by his plea or answer.*4 - 

Negligence of codefendant.?> Where a complaint 
against two defendants alleges negligence against 
each of them, and one defendant declines to deny 
negligence on the part of his codefendant, he thereby 
in effect avers such negligence and may introduce 
evidence to show that the accident was due solely 
to the negligence of the codefendant.*® 

[§ 730] (2) General Issue or General Denial*’— 
(a) In General. As in other civil cases,®* the gen- 
eral issue or general denial puts in issue all the 
material allegations of the complaint, which plain- 
tiff must prove to maintain his action,®® notwith- 
standing the case is one in which the doctrine of res 
ipsa loquitur is applicable;*° and under such general 
issue or general denial proof is admissible to estab- 
lish,44 or disprove the facts stated in the com- 
plaint.42. Thus a plea of the general denial puts in 


18. See statutory provisions. 

19. Boggero v. Southern R. Co., 64 
S. C. 104, 41 SE 819; Thomas v, Char- 
pate) etc., R. Co., 38 S. C. 485, 17 SE 

6. 

[a]. Rule applied.—An allegation 
that the act was done carelessly, neg- 
ligently, willfully, and wantonly may 
state two distinct causes of action— 
one for exemplary damages and one 
for actual damages; but where no 
motion is made to require a separate 
statement and election of these two 
causes of action, plaintiff is entitled 
to proceed for actual damages. 
Thomas v. Charlotte, etc., R. Co., 38 
S. C. 485, 17 SE 226. 

20. Mezzi v. Taylor, 99 Conn. 1, 
120 A 871. 

21. See supra § 674. 

Issues and proof under general al- 
legation in general see supra § 719. 

Subsequent negligence or humani- 
tarian doctrine generally see supra 
§§ 539-545. 

22. Hooker v. Schuler, (Ida.) 260 
P 1027; Mosso v. BH. H. Stanton Co., 
75 Wash. 220, 134 P 941, LRA1916A 
943. 

23. Newsome vy. Louisville, etc., R. 
Co., 20 Ala, A. 349, 102 S 61; Fleming 
v. Louisiana, etc., R. Co., 263 Mo. 180, 
172 SW 355; Hoodenpyle v. Wells, 
(Mo, A.) 291 SW _ 520. 

Issues and proof under specific al- 
legations in general see supra §§ 720, 


721. 

24. Sandry v. Hines, (Mo. A.) 226 
SW 646. 

25... Hill v. \Kansas) City, R. Cos., 


289 Mo. 198, 283 SW 205. 

26. In action against municipal 
corporation see Municipal Corpora- 
tions § 2010. 

Pleadin 
supra § 671. 


injury or damage see 


27. See Damages §§ 320, 321. 
28. Ohio, etc., R. Co. v. Selby, 47 
ads chan, di Am RTs 9: 


29. Shadock vy. Alpine Plank-Road 
Co., 79 Mich. 7, 44 NW 158; Cleve- 
jand, etce., Tract. Co. v. Hamner, 7 
On Cir, Ct N.S, seat Oh. Cirsct: 


820; Pugmire y. Oregon Short LineaR. 
Co., 33, Utah 27,.92.P 762, 126 AmSR 
805, 13 LRANS 565, 14 AnnCas 384. 
See Ft. Worth, etc., R. Co. v. White, 
(Tex. Civ. A.) 51 SW 855 (recogniz- 
ing rule). . 

[a] Rule not infringed.—Where a 
petition alleges injury to plaintiff’s 
chest, evidence of his spitting blood 
is not incompetent as being an injury 
not pleaded, where it is not relied on 
as a distinct injury, but simply to 
show the condition of plaintiff’s 
chest, and the testimony shows that 
it might have resulted from the in- 
juries to the chest. Ft. Worth, etc., 
pee v. White, (Tex. Civ. A.) 51 SW 
oo. 

30. Cleveland, etc.,, Tract. Co. v. 
Hamner, Oh, Cit: -Ct. INiaoelee aaa 
Oh. Cir. Ct. 820; Pugmire v. Oregon 
Short Line R. Co., 33 Utah 27, 92 P 
762, 126 AmSR 805, 13 LRANS 565, 
14 AnnCas 384, 

831. Kuhns v. Marshall, 44 Cal. A. 
588, 186 P 682; Ohio, ete., R. Co. v. 


Selby, 47 Ind. 471, 17 AmR 719; Quirk | 


v. Siegel-Cooper Co., 26 Misc, 244, 56 
NYS 49 [aff 438 App. Div. 464, 60 NYS 
228]. But see Powers v, Westchester 
Hlectric” BR. Co.,/ 179 Apps Diviu9ss 
mem, 166 NYS 1110 mem (general 
allegation held limited by specifica- 
tions of injuries). 

Evidence admissible under general 
and specific allegations of negligence 
see supra §§ 722, 723. 

- See Pleading [81 Cyc 670 et 
seq]. 

33. Wiesbach v, Herman H. Hett- 
ler Lumber Co., 184 Ill. A. 547; 
Jorgensen v, Squires, 21 NYS 383 [aff 
144 N. Y. 280, 39 NE 373]; Palmer v. 
Humiston, 87 Oh, St. 401, 101 NE 283, 
45 LRANS 640; Waterhouse v. Jos. 
Schlitz Brewing Co., 16 S. D. 592, 94 
NW _ 587. 

[a] Illustrations.—(1) Where, in 
an action for personal injuries caused 
by the fall of a building, the com- 
plaint merely alleged that plaintiff 
was lawfully in front of the build- 
ing, and the answer denied this, 


there was no issue as to plaintiff's 
precise position at the time of the 
accident. Waterhouse v. Jos. Schlitz 
Brewing Co., 16 S._D. .592, 94 NW 
587. (2) In an action against a sur- 
geon for malpractice, evidence to 
show a professional usage or custom 
in’ the matter of accounting for 
sponges after an operation is inad- 
missible, in the absence of an an- 
Swer specifically pleading such usage 
or custom. Palmer v. Humiston, 87 
He St., 401, 101 NE 283, 45 LRANS 

34 Lawrence v. Kaul Lumber Co., 
171 Ala. 300, 55 S 111; Mirrielees v. 
VEabaen R. Co., 163 Mo. 470, 63 SW 


As to contributory negligence see 
infra §§ 733, 734. 

Under general issue or general de- 
nial see infra §§ 730, 731. 

35. Under allegations of complaint 
generally see supra § 713. 

36. Spear v. San Francisco United 
R. Cos., 16 Cal. A. 637, 117 P 956. 

37. Contributory negligence 
intra: §siis2, 

38. General issue in general see 
Pleading [31 Cyc 689 et seq]. 

39. Sloss-Sheffield Steel, etc., Co. 
v. Mobley, 139 Ala. 425, 36S 181; 
Horney v. St. Louis, etc., R. Co., 165 
Ill. A. 547; Yawitz v. Novak, (Mo.) 
286 SW 66; Smith v. Ogden, etc., R. 
Co., 38 Utah 129, 98 P 185. 

[a] Proof of the accident is ad- 
missible under a_general denial, 
Yawitz v. Novak, (Mo.) 286 SW 66. 

40. Horney v. St. Louis, etc. R. 
Coz, 165y TIGA bar 

Application of res ipsa loquitur 
Sie heee generally see infra §§ 768— 

41. South Omaha vy. Cunningham 
31 Nebr. 316, 47 NW 930. me 

42. Woodward Iron Co. v. Finley, 
189 Ala. 634, 66 S 587; South Omaha 
yee unneham, 31 Nebr. 316, 47 NW 


[a] Right to be on premises.— 
Where, in an action for injuries to a 
licensee on a tramcar in a mine, the 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 730-732] 


issue all the facts alleged as constituting the neg- 
ligence charged;** but defendant cannot introduce 
proof which tends to rebut negligence not charged 
or relied upon.** Under such issue defendant may 
show the absence of negligence on his part,#® or 
what care he exercised,*® or disprove the causal 
connection of his negligence with the injury;47 and 
where plaintiff alleges specific acts of negligence as 
the basis of his cause of action and not negligence 
generally, defendant is bound to prove the absence 
of negligence only with reference to the acts 
alleged.4® Under such issue defendant may also 
show that the risk was incurred by plaintiff;*® that 
defendant had a special contract limiting his la- 
bility;°° that he did not discover the peril of 
plaintiff in time to avoid the accident;*! or that 
the injury was the result of an unavoidable acci- 
dent;°? but as to this there is authority to the con- 
trary®* on the theory that such defense is an affirm- 
ative one that should be specially pleaded.** 
Where several defendants are improperly joined, 
a plea of the general issue by them does not admit 
joint conduct on their part in the alleged negli- 
gent act.®° 
_ Injury caused by third person. Defendant may 
also show under the general issue that the injury 
was caused by the negligence of a third person 
for whom he was not ‘responsible,5* such as by an 
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independent contractor;§’ and this rule applies, al- 


though other. reasons for the accident are set up in 
the answer,°® or a demurrer was sustained to a 


former answer setting up the negligence of such 


other persons.®® 

[§ 731] (b) Affirmative Defenses... Under the rule 
that matters of affirmative defense must be spe- 
cially pleaded,®° an affirmative defense cannot be 
shown under a general denial or the general issue.** 
Thus the general issue does not put in issue any 
right which defendant may have had to do the act 
which resulted in the injury ;°? nor under such issue 
can defendant raise the objection that the declara- 
tion fails to refer to the statute by virtue of which 
the right of action exists.°? 

Injury from plaintiff’s subsequent acts. It has 
been held that evidence that the person injured 
failed to use proper or reasonable care in the treat- 
ment of his injury cannot be shown under a general 
traverse.°* But where one injured by the negligence 
attempts to recover for suffering resulting from his 
own subsequent act rather than the original acci- 
dent aud presents evidence of his subsequent suffer- 
ing, defendant, without any pleading and as a mat- 
ter of negation, may prove that part or all of the 
suffering resulted from the second injury.® 

[$ 732] (3) As to Ownership and Control of Prop- 
erty or Instrumentality.°* An allegation in the com- 


complaint alleged that plaintiff was, 
when injured, where he had a lawful 
right to be, and that he was on a 
tramcar used to haul employees of 
an independent contractor going to 
his work, defendant, under the gen- 
eral issue, could prove a rule against 
employees’ riding on the cars. Wood- 
ward Iron Co. v. Finley, 189 Ala. 634, 
66 S 587. 

43. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Mobley, 139 Ala. 425, 36 S181: 

EDL; Mueller v. Hayes, 321 Ill. 275, 
151 NE 874; Horney v. St. Louis, etc., 
R..Co., 165 Tl. A. 547. 

Ind.—Union Tract. Co. v. 
155 NE 826. 

N. M.—Sais v. City Electric Co., 

N. M. 66, 68, 188 P 1110 [quot oe 

Tex.—Galveston, etc., R. Co. v. Wil- 
son, (Civ. A.) 214 SW 773, 

Wash.—Collett v. Northern Pac. R. 
Co., 23 Wash. 600, 63 P 225. 

[a] A particular act of negligence 
alleged is put in issue by a general 
denial. Galveston, ete., R. Co. v. Wil- 
son, (Tex. Civ. A.) 214 SW 773. 

44. Guianios v. De Camp Coal Min. 
Co., 147 Ill. A. 243 [aff 242 Ill. 278, 
89 NE 1003]; Hochschild v. Cecil, 131 
Md. 70, 101 A 700. 

{a] Mlustration.—In an action for 
injuries to plaintiff in entering de- 
fendant’s store through a revolving 
door, testimony offered by defendants 
that there were no revolving doors in 
use so constructed that a person 
could not be knocked off his feet by 
another coming behind him was prop- 
erly excluded as foreign to issue. 
Hochschild v. Cecil, 131 Md. 70, 101 A 


700 
Ala. -_ouisville, 6tc., Fs Conv. 


Ringer, 


45. 

aN 91 Ala. 487, 8 S 552. 
nd.—Stevens v. Lafayette, 

Ginvel Road Co., 99 Ind.. 392. 

N. M.—Sais v. City Electric Co., 
N. M. 66, 68, 188 P 1110 [quot Cer 

Tex.—St. Louis Southwestern R. 
Co. v. Fenlaw, (Civ. A.) 36 SW 295. 

Utah.—Smith v. Ogden, etc., R. Co., 
33 Utah 129,-93 P 185. 

Ont.—Ruttan v. Shea, 5 U. C. Q. 
B. 210. 

46. Kendig v. Overhulser, 58 Iowa 
195, 12 NW 264; Sais v. City Electric 
Co., 26 N. M. 66, 68, 188 P 1110 [quot 


Cy ¢ 
Manhattan Gas 


etc., 


a 
“a7. Schaus_ v. 
Light Co., 36 N. Y. Super. 262, 14 Abb 
PrNS 371, 45 HowPr 481; Smith v. 
Ogden, etc., R. Co., 33 Utah 129, 93 


Big ri Kinney v. Morley, 2 U. C. C. P. 


{a], Ilustration.—Under the gen- 
eral issue, in an action to recover 
damages for negligence in opening a 
ditch for laying gas mains, whereby, 
as it is alleged, water was let into 
plaintiff's premises, evidence that the 
water came not from the ditch, but 
from the sewer, defects in which 
were the real cause of the injury, is 
admissible. Schaus y. Manhattan 
Gas Uight)Co...3'6 Ns Yo, Super: 262; 
14 AbPrNS 371, 45 HowPr 481. 

As to contributory negligence see 
infra §§ 733, 734. 4 

48. Volguardsen v. Iowa Tel. Co., 
ae Iowa 77, 126 NW 928, 28 LRANS 
Oe a 

49. Indiana Natural Gas, etc., Co. 
v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742; Pittsburgh, etc., R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 3815. 


50. Coles v. Louisville, ete., R. Co., 
41 Ill. A. 607. 
51. Porter v. Jacksonville Electric 


Co., 64 Fla. 409, 60S 188. 

52. Carlisle v. Central of Georgia 
R. Co., 188 Ala. 195, 62 S 759; Lehn- 
erts v. Otis El. Co., (Mo.) 256 SW 
819, 822 ed eae Da OO 

53. Thoburn v. Campbell, 80 Iowa 
338, 45 NW 769; Knapp v. Salsbury, 
2 Campb. 500, 170 Reprint 1231; Cot- 
terill v. Starkey, rsa On owh ce ai ee, 691, 34 
ECL 695; Burns v. Cork, etc., R. ’Co., 
UBC es 438; 

54. See cases supra note 53. 

Necessity of pleading affirmative 
defenses see supra § 689 


55. McHale v. McQuigg, 236 Ill. A. 
295. 

56. Ala.—Tennessee Coal, etc., R. 
Co, V. Burgessy i L687 Ala; 519 4S 
1029. 

Iowa.—Brown v. Rockwell City 
Canning, etc., Co., 132 Iowa 631, 110 
NW 12; Overhauser v. American 


Cereal Co., 128 Iowa 580, 105 NW 113, 

Kan.—Osborn vy. Woodford, 31 Kan. 
290, 1 P 548, 

Ky.—Big Hill Coal Co. v. Abney, 
P25. Kye. 3'b6;, 101" SW-394, 30) Kylu 
1304. 

La,—Hart v. New Orleans, etc., R. 
Co., 4 La. Ann. 261. 

Md.—Hodges v. Baltimore Engine 
Co., 126 Md. 307, 94 A 1040, AnnCas 
1917C 766. 

Mo.—Bragg v., Metropolitan St. R. 
Co.,. 192 Mo. 331, 91 SW 527; Cousins 
v. Hannibal, etc., R. Co., 66 Mo. 572. 


N. M.—Sais v. City Blectric Co., 26 
N. M. 66, 68, 188 P 1110 [quot Cyc]. 

N. Y.—Roemer v. Striker, 142 N. Y. 
134, 36 NE 808; Clare v. National 
City Bank, 35 N. Y. Super. 261, 14 
AbbPrNS 326; Kiers v. Rathjen, 60 
Misc. 105, 111 "NYS 599; Levy v. Met- 
ropolitan, ete., R. Co., 34 Mise. 220, 
68 NYS 944 [app dism 384 Misc. 518, 
69 NYS 973]. 

Or.—Multnomah County v. Willa- 
mathe Towing Co., 49 Or, 204, 89 P 
389. 

Tex.—Norton v. Galveston, etc. R. 
Co., (Civ. A.) 108 SW 1044. 

N. B.—Baird v. Dunn, 33 N. B. 156. 

Ont.—Kinney v. Morley, 2 U. C. C. 
Piz: 

57. Brown v. Rockwell City Can- 
ning Co., 132 Iowa 631, 110 NW 12; 
Overhouser v. American Cereal Co., 
128 Iowa 580, 105 NW 1138; Osborn v. 
Woodford, 31 Kan. 290, 1 P 548; 
Roemer vy, Striker, 142 N. Y. 134, 36 
NE 808. 

[a] In an action against joint 
tort-foasors, one of the defendants 
may show under a general denial 
that it was not responsible for the 
acts of the other defendant who was 
an independent contractor. Over- 
houser v. American Cereal Co., 128 ’ 
Iowa 580, 105 NW 118. 

58. Multnomah County y. Willa- 
mette Towing Co., 49 Or. 204, 89 P 389. 

59. Multnomah County v. Willa- 
mette Towing Co., supra, 

60. See supra § 689. 

61. Thoburn v. Campbell, 80 Iowa 
338, 45 NW. 769; South Omaha v. 
Cuprine vert 381 Nebr. 316, 47 NW 


[a] The intoxication of plaintiff 
cannot be shown under the general 


issue. South Omaha vy. Cunningham, 
31 Nebr. 316, 47 NW 980. 
fae accident see Supra 


ye Mitchell v. Harper, 4 U. C. C. 


P, 

63. Clark v. North Muskegon, 8&8 
Mich. 308, 50 NW 254; Fuller v. Jack~ 
son, 82 Mich, 480, 46 NW 72k, 

64. Cincinnati, etc., R. Co. v. Crab- 
tree, 100 SW 318, 30 KyL 1000. 

65. Ashmun v. Nichols, 92 Or. 223, 
178 P 234, 180 P 510. 

66. Necessity of: 

Plaintiff pleading ownership and eon- 

trol see supra § 628. 

Specially pleading lack of agumersielp 

or control see supra § 6 
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plaint as to the ownership, possession, or operation 
of the property or instrumentality which caused the 
injury is not put in issue unless denied in the answer 
or plea;*? and where defendant’s answer admits 
possession and occupation of premises, evidence on 
behalf of defendant that it was in the possession 
of lessee is inadmissible.°® Such an allegation as a 
general rule is not put in issue, but is admitted 
by a plea of the general issue,** even though the 
instrumentality is not one ordinarily used in de- 
fendant’s: business, where the allegation of de- 
fendant’s business is immaterial,’? and the rule is 
not limited in its application to railroad, municipal, 
or quasi-public corporations;’+ but as to this rule 
there is authority to the contrary.’? It has been 
held, however, that this rule does not apply where 
the instrumentality causing the injury was not one 
ordinarily or commonly used by defendant.” 

[§ 733] (4) Contributory Negligence—(a) In Gen- 
eral. Although there is authority to the effect that 
contributory negligence is always an issue In a neg- 
ligence case,’* and that ordinarily defendant ean 
avail himself thereof by proper proof,’® in jurisdic- 
tions in which the defense of contributory negli- 
gence must be specially pleaded,”® the fact of such 
negligence cannot be shown as a defense under a 
plea of the general issue, but ean be proved and 
relied on as a defense only when specially pleaded,” 
unless disclosed by plaintiff’s own pleading or evi- 
dence;78* and in determining whether plaintiff has 
made out a ease, contributory negligence shown by 
plaintiff’s own witnesses may be considered, not- 


NEGLIGENCE 


. 


[§§ 732-733 


withstanding there is no proper plea of contributory 
negligence.”® In other jurisdictions, contributory 
negligence need not be specially pleaded, but is 


‘available as a defense under the general issue or 


general denial.*° Where the issue of contributory 
negligence is raised by evidence admissible under 
the pleading but not made by the pleadings, it is 
to be determined by the same rules as to burden 
of proof and otherwise as if made by the plead- 
ings.®! 

Statute requiring written statement. Under a 
statute precluding defendant from relying upon 
contributory negligence as a defense, unless he files 
a written statement before the trial begins or un- 
less plaintiff’s own testimony discloses such neg- 
ligence,®? where defendant interposes only the gen- 
eral issue, without filing such a statement, he is 
confined to plaintiff’s testimony for the showing of 
such defense,** and cannot show such negligence by 
his own evidence,®* and he cannot avoid the effect 
of such a statutory requirement, by claiming that 
the facts were unknown to him before he heard 
plaintiff’s testimony at the trial,®®> his remedy in 
such a case being either by an application for a 
continuance®® or by an application to amend his 
answer to meet the situation disclosed, which could 
be granted either with or without a continuance.®? 

Sole cause of injury. Defendant may show that 
plaintiff was the sole cause of the injury under a 
general traverse, since it is in no sense in the 
nature of a plea of confession and avoidance;®* 
and a plea that the injury was so caused is imma- 


67. Wiesbach v. Herman H. Hett- 
ler Lumber Co., 184 Ill. A. 547. 

[a] MTlustration.—In an action for 
injuries caused by negligence in the 
driving of a team and wagon alleged 
to have been owned and controlled by 
defendant, a special plea, reciting 
that the wagon was not in the use, 
possession, ownership, and control of 
defendant, without denying owner- 
ship of the horses, and that the 
horses and wagon were owned and 
controlled by defendant, does not 
properly put in issue such ownership, 
possession, or operation. Wiesbach 
v. Herman H. Hettler Lumber Co., 
184 Ill. A. 547. 

Ownership or control as matter to 
be proved generally see supra 
709. 

68. Christopher v. William ie 
Keogh Amusement Co., 51 Misc, 33, 
99 NYS 840. 

69. St. Louis, etc., R. Co. v. Hecht, 
38 Ark. 357; Mueller v. Hayes, 321 
Ill. 275, 151 NE 874; Carlson v. John- 
son, 263 Ill. 556, 105 NE 712; Thomas 
v. Anthony, 261 Ill, 288, 103 NE 974; 
Brunhilt v. Chicago Union Tract. Co., 
239 Ill. 621, 88 NE 199; Pell v. Joliet, 
ete., R. Co., 288 Tl]. 510, 87 NE 542; 
Chicago Union Tract. Co. v. Jerka, 
227 Ill. 95, 81 NE 7; Pennsylvania 
- Co. v. Chapman, 220 Ill. 428, 77 NE 
248: Foreman Bros. Banking Co. v. 
Dudeck, 233 Ill. A. 364; Smith v. Tap- 
pen, 208 Ill. A. 433; Junge v. South 
Halsted St. Iron Works, 188 Ill. A. 
603; Apthorp v. Domke, 184 Ill. A. 
42; Brown v. Richardson, 177 Ill. 
A. 488; Cohen v. Toy Gun Mfg. Co., 
170 Ill. A. 61; Wendling v. Chicago 
City. R..Co., 170 11. A..374; Johnson 
v. Johnson, 166 Ill. A. 422; Smaoska 
Va Ohicago “City. Ra :Co:, iLbO ATI A. 
599; Morris v. Williams, 143 Ill. A. 
140; Hart v. Crowley, 12 A. & EH. 378, 
40 ECL 192, 118 Reprint 856; Tavern- 
er v. Little, 5 Bing. 'N. Cas. 678, 35 
ECL 3638, 182 Reprint 1261;.Hmery v. 
Clark, 2 M. & Rob. 260; Baird v. 
Dunn, 33 N. B. 156. But see Peters 
v. Howard, 206 Ill. A, 610 (individual 
defendant need not deny ownership 


or operation, by special plea, to re- 
quire plaintiff to prove such allega- 
tions of the declaration), | 

[a] Mlustration.—In an action for 
negligence in driving a cart and 
horse, defendant cannot show, under 
a plea of not guilty, that he was not 
the person driving and that the cart 
did not belong to him. Taverner v. 
Little, 5 Bing. N. Cas. 678, 35 ECL 
563, 182 Reprint 1261. 

70. Mueller v. Hayes, 321 Ill. 275, 
151 NE 874, 

71. Mueller v. Hayes, supra. 

72. Hart v. New Orleans, etc., R. 
Co., 4 La. Ann. 261. 

[a]_ Illustration.—Where the own- 
ers of an omnibus are sued for an 
injury caused by the driver, they 
may, under the general issue, prove 
that the omnibus was leased to a 
third person at the time the injury 
occurred; it cannot be objected that 
Such evidence is inconsistent with 
the denial of Ownership in the gen- 
eral issue. Hart v. New Orleans, 
etc., R. Co., 4 La: Ann. 261. 

{b] In Ontario it has been held 
that, where, in the inducement of the 
declaration, it is alleged that de- 
fendants were the proprietors of 
the property, without relating that 
they were so at the time of the neg- 
ligence complained of, defendants 
may show, under an ordinary plea 
of not guilty, that they were not 
Such owners at that time. Van Nat- 
ter Vv. Buifalo,. ete, R..Co., 27. U. Cy 
Ors ben. 

73. Clark vy. Wisconsin Cent. R. 
Co., 261. Til, 407, 1038. NB 1047 [rev 
177 Ill, A. 620] (qualifying the rule 
to the effect that it “does not apply 
where the instrumentality causing 
the injury was not one ordinarily 
or commonly used” by defendants). 

74. Greenberg v. Branciere, 100 
Conn. 596, 124 A 216. 

[a] Reason for rule.—*“Contribu- 
tory negligence is always an issue 
in a negligence case, since an allega- 
tion that plaintiff’s damage was 
caused by the negligence of the de- 
fendant necessarily involves an al- 


legation that the plaintiff did not 
contribute to _ it.” Greenberg vy. 
Eeaeclere, 100 Conn. 596, 599, 124 A 

75. Hardwick v. Figgers, 26 Ga. 
A. 494, 106 SE 738. 

76. See supra §§ 692-694, 

77. See supra § 692. 

78. See supra § 694. 
UE TE v. St. Louis, (Mo.) 272 


See supra § 695. 

81.. Rayland Coal Co. v. McFad- 
den, 90 Oh. St. 183, 107 NE 330. 

Pleading where plaintiff discloses 
OE CEN negligence see supra 

82. Va. Code (1919) § 6092; and 
other statutory provisions. 

83. Payne v. Mason, 139 Va. 260, 
123° SE 519; Davis v. Bowman, 138 
Va. 108, 121 SE 506; Payne v. Brown, 
133 Va.. 222, 112 SH 833; Judy vy. 
Doyle, 130 Va, 392, 108 SE 6. 

84, Payne v. Brown, 133 Va. 222, 
112 SE .833. 

[a] Rule applied.—Where defend- 
ant fails to comply with the require- 
ments of Code (1919) § 6092, with 
reference to pleading contributory 
negligence, and there is no waiver of 
the statute, the defense is limited 
to plaintiff's failure to show that the 
injury was proximately caused by 
defendant’s negligence, or to the 
contributory negligence of plaintiff 
as disclosed by his own testimony; 
and, where those defenses are: fully 
and fairly submitted to the jury, it 
is not error to give an instruction 
to disregard all of defendant’s evi- 
dence Dene eae e oem negli- 
gence. ayne v. Brown, 133 Va. 

112 SE 833. : ose 

85. Payne y. Brown, supra, 

86. Payne v. Brown, supra. 

Continuance generally see Con- 
PE ee LOC a ne Dw Loe 

7. ayne v. Brown, 133 Va. 22 
112 SE 833. 2 

88. Atlantic Coast. Line R. Co. y. 
Shouse, 83 Fla. 156, 91 S 90; Ramp 
v. Metropolitan St. R. Co., 133 Mo. A. 
700, 114 Sw 59. 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 733-735] . 


terial.®9 

[§ 734] (b). Plea of Contributory Negligence. As 
a general rule on an issue of contributory negli- 
gence defendant may introduce evidence of any facts 
which tend to establish his defense,° and plaintitf 
may avail himself of any facts which tend to dis- 
prove such negligence,®! even though not alleged 
in his declaration or complaint.°? Thus, upon the 
issue of contributory negligence, defendant may 
show that the person injured was intoxicated at the 
time of the injury,®* or that he, had. knowledge 
of the defect which caused the injury.°®* 

Under special pleading. Where contributory neg- 
ligence is specially pleaded, it must be proved as 
alleged in order to be available as a defense,*® and 
although a general allegation of contributory negli- 
gence is not sufficient to authorize the proof of 
any particular act,®® where the particular facts con- 
stituting contributory negligence are pleaded, de- 
fendant is limited to proof of such facts and cannot 
prove or rely on any other act of negligence on 
the part of plaintiff;°7 and it has been held that 
this is so, even though there is a general allegation 
of contributory negligence as well.%* <A plea of 
contributory negligence also raises the issue whether 
defendant could have avoided the injury notwith- 
standing the contributory negligence®® or whether 


89. See supra § 697. 


90. Ala.—lLouisville, RK. (Cor 


etc., 


v. Gray, 191 Ala. 514, 67 S 687; Ala-| Mitchell, 215 Ala. 

tama Great Southern R. Co. v. Da-| Seaboard Air Line 

-vis, 119 Ala. 572, 24 S 862. 199. Ala. 654, 
Ky.—Southern R. Co. v. Duvall, 50 | etc., 


Sw 535, 20 KyL 1915. 660 'S HT9S3 


Mo.—Alecorn v. Chicago, 1283 


etc. 
; Sheffield Steel, 
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v. U. S., 211 Fed. 862, 
Ala.—Centennial 


75 “S215 
R. Co. v. Moran, 190 Ala. 108, hy 
Birmingham R.,, 
v. Fox, 174 Ala. 657, 56 S 1013; Sloss- 8. 
etc., 
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the act of the person injured was one done in an 
emergency. 

Under a plea of contributory negligence and a 
general denial, defendant may introduce any evi- 
dence which shows that plaintiff was guilty of con- 
tributory negligence per se,? or which tends, along 
with other facts and cireumstances, to show his con- 
tributory negligence,* but under such plea defendant 
cannot show that a third party was liable for the 
injuries sustained by plaintiff.4 

Imputed negligence. Evidence that the person in- 
jured was in control of a driver of a vehicle in which 
he was riding when injured, so as to impute the 
driver’s negligence to him, may be given under an 
ordinary plea of contributory negligence.® 

The last clear chance doctrine is an exception to 
the rule that contributory negligence is a complete 
defense,* so that where the facts call for the appli- 
cation of this doctrine, the fact that plaintiff’s neg- 
ligence is not pleaded or admitted is immaterial.? 

[§ 735] 3. Variance in General. Applying gen- 
eral rules? a material variance between the negli- 
gence alleged in the complaint and the negligence 
which the evidence tends to establish is fatal to 
a recovery,’® unless such variance is waived by de- 
fendant’s failing to object thereto during the trial.14 
Thus there can be no recovery where there is a 
128 CCA 240. 
Ice 


688, 
R. Co. v. Laney, 


R. Co., 42 La. Ann. 9838, 8 S 478, 42 
oO. v. | La. Ann. 1206, 9 S 244. 

112-18.--2393 5. Louisville v. Botts, 151 Ky. 578, 
Lan 152 SW 529. 

Louisville, 6 ‘See supra § 539. 

Johnson v. Springfield Tract. 
Co., 176 Mo. A. 174, 161 SW 1193. 
In action: 

Against: 


etc., Co. 


Co. v. Hutchin- 


Co., 108 Mo. 81, 18 SW 188. 

S. C.—Marshall v. Charleston, etc, 
RCo. 57° Si C. 138,''35: SH..497. 

Tex.—Galveston, etc, R. Co. Vv. 
Worth, (Civ. A.) 107 SW 958; Bell 
v. Gulf, etc., R. Co.,. (Civ. A.) 81 SW 
134. 

W. Va.—Culp v. Wirginian R. Co., 
Tl WE May 125) 87 SE. 187. 

91. Roden Coal’Co..v. Ravarono, 
186 Ala. 200, 65 S 334; Magee v. 
North Pac. Coast R. Co., 78 Cal. 430; 
21 P 114, 12 AmSR 69; Glasgow v. 
Pacific Mills, 109 S. C. 385, 96 SEH 


137. 

92. Ala.—Alabama Great Southern 
Rim Cosrve Bllisiot3st Ala=560;.34 S 
829. 


Cal.—Magee v. North Pac. Coast 
Re COO, Ton iCal.. LaOs ZiT FTAs s 2 
AmSR 69. 

Tll.—Henrietta Coal Co. v. Camp- 
‘bell, 211 Ill. 216, 71 NE 863 [aff 112 
Til. A. 4527. 

Iowa.—Spaulding v. Chicago, ete., 
R. Co., 98 Iowa 205, 67 NW 227. 

Ky.—Louisville, ete. R. Co. v. 
Irby, 141 Ky. 145, 132 Sw 393. 

Mo.—Swigart v. Lusk, 196 Mo. A. 
471, 192 SW 138. 

Tex.—Galveston, ete, R. Co. v. 
Courtney, 30 Tex. Civ. A. 544, 71 SW 
‘307. 
Vt.—La Flam v. Missisquoi Pulp 
74 Vt. 125, 52 A 526. 

Cooke Brewing Co. v. Ryan, 
223 Ill. 382, 79 NE 1382; Fernbach v. 
Waterloo, 76 Iowa 598, 41 NW 370; 


Rhoades v. Atchison, ete., R. Co., 121. 


Kan. 324, 246 P.994. 

94. Indiana Natural Gas, ete., Co. 
-v. O’Brien, 160 Ind. 266, 65 NE 918, 
66 NE 742; Fernbach v. Waterloo, 
(Iowa) 34 NW 610; Carter v. Seat- 
tle, 19 Wash. 597, 53 P 1102. 

95. WHeriford v. Kansas City R. 
‘Co., (Mo.) 220 SW 899; Norton v. 
Hines, 211 Mo. A. 438, 245 SW 346; 
Moore v. Chicago Bridge, etc., Works, 
183 N. C. 438, 111 SE 776; Texas Mid- 
“Jand R. Co. v. Brown, (Tex. Civ. A.) 
207 SW_ 340. 

96. Heriford v. Kansas City R. 
€o., (Mo.) 220 SW 899. 

97. U. S.——American Car, etc., Co. 


son, 144 Ala. 221, 40 S 114; Southern 
ome v. Shelton, 1386 Ala. 191,-34 S 

Kan.—Atchison, ete, R. Co. v. 
Dickey, 1 Kan. A. 770, 41 P 1070. 

Ky.—Ward v. Louisville, etc. R. 
Co., 65 SW 2, 23 KyL 1326. Z 

Minn.—O’Malley v. St. Paul, ete, 
R. Co., 43 Minn. 289, 45 NW 440. 

Mo.—Heriford vy. Kansas City R. 
Co., 220 SW 899; Garvey vy. Ladd, 
(A.) 266 SW 727. 

Mont.—Surman y. Cruse, 57 Mont. 
253, 187 P 890. 

Tex.—J. Rosenbaum Grain Co. v. 
Mitchell, 105 Tex. 160, 145 SW 1188 
[den writ of error (Civ. A.) 142 SW 
121]; St. Louis, ete., R. Co. v. Me- 
Clain, 80 Tex. 85, 15 SW 789; Texas 
Midland R. Co. v. Brown, 
207 SW 340; Texas, etc., ‘ 
Johnson, (Civ. A.) 34 SW 186. 

Que.—Montreal, etc, Light, 
Co. v. Stillwell, 5 Que. Pr. 148. 

fa] TIllustration.—Where defend- 
ant, sued for injuries to a child 
through its negligence, denies, in its 
answer, the negligence charged, and 
alleges contributory negligence of 
the child and others who accom- 
panied him, this limits its right to 
prove contributory negligence to that 
pleaded, so that it cannot prove neg- 
ligence of the child’s mother in al- 
lowing him to go upon defendant's 
grounds. O’Malley v. St. Paul, etc., 
R. Co., 43 Minn. 289, 45 NW 440. 

98. Texas, etc., R. Co. v. Johnson, 
(Tex. Civ. A.) 34 SW 186. 

“ 99. Nathan v. Charlotte St. R. Co., 
118 N. C..1066, 24 SE 511. 

Lyn Sans Antonio,., ete: QR.) Co. tv. 
Peterson, 20 Tex. Civ. A. 495, 49 SW 
924, 


2. Southern R. Co. y. Rice, 115 
Va. 2385, 78 SH 592. 

Plea of contributory negligence 
and general denial generally see su- 
pra § 697. 

8. Wallace v. Portland R., ete, 
Co., 108 Or. 68, 204 P 147; Southern 
Bakes v. Rice, 115 Va. 285, 78 SE 

4. Bomar v. Louisiana North, etc., 


etc., 


| tween an allegation: 


Carrier see Carriers § 1423. 
Master see Master and Servant 
§ 1190. 

Municipal corporation see Munici- 
pal Corporations §§ 2008-2010. 
For injury by motor vehicle see Mo- 

tor Vehicles § 998. 

Variance as to particular matters 
See passim supra §§ 708-734. 

9. See Pleading [31 Cyc 700 et 
seq]. 

10. Louisville, ete, R. Co. v. 
Jones, 191 Ala. 484, 67 S 691; Becker 
v. Illinois Impr., éte., Co., 161 Tll. A. 
498; Chicago City R. Co. v. Carrick, 
183 Ill. A. 332; Batterson v. Chicago, 


Ny R. Co., 49 Mich. 184, 13 NW 
[al Variance held material be- 


(1) Of misfea- 
sance and proof of nonfeasance. 
Flanagan v. Wilmington, 9 Del. 548. 
(2) Of negligent nonaction and proof 
of negligent action. Cohen vy. Chi- 
easoj)etey R.sCo., LO4 The Av 314.0) C3) 
Of willfulnmess and wantonness and 
proof of mere negligence, Birming- 
ham vy. Tayloe, 105 Ala. 170, 16 § 
576; Tognazzini v. Freeman, 18 Cal. 
A. 468, 123 P 540. (4) Of defect in 
a certain described sewer and evi- 
dence of breach of duty as to an- 
other sewer. Derragon vy. Rutland, 
58 Vt. 128, 3 A 332. (5) Where, in 
an action for injuries caused to a 
buggy by being driven against some 
rubbish in a street, the declaration | 
alleges that one C was driving, and 
the proof shows that another person 
was the driver, and there is no allega- 
tion that such person exercised due 
care, there is a material variance 
between the pleadings and _ proofs. 


Cowan v. Muskegon R. Co., 84 Mich. 
583, 48 NW 166. 
11. Capital Tract, Co. v. Snow- 


den, 48 App. (D. C.) 344; Gascoigne 
v. Metropolitan West Side EI. R. Co. 
2E9 siTilelGeg OT): NERY) 116) cAtinGias 
115; Ridenhour v. Kansas City Ca- 
ble R. Co., 102 Mo. 270; 13 SW 8g9 
14 SW 760. . 

[a]  Ilustration.—An objection by 
defendant, upon the ground of varj- 
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substantial variance as to the time, place, and cause 
of the injury,!2 or as to the manner in which the 
injury was inflicted,!® although it was needlessly 
described ;!4 and where the evidence shows that the 
accident happened at a different place than that 
alleged, the variance is fatal,’* except where the va- 
riance is merely a slight one,}® and defendant is 


not misled thereby.17 
Immaterial variance. 


Whew the proof substan- 
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~ 


therefrom on some immaterial matter is not a fatal 
variance,!® as where the transaction out of which 
the controversy arises is the same and the substan- 
tial cause of injury is the same.?® 
immaterial where the proofs sustain only a portion 
of the allegations of the pleading, 
amounts to a cause of action;2° or where there is & 


A variance is 


if such portion 


slight variance as to the manner in which the in- 


tially supports the pleading, the fact that it varies 


ance, to the admission of evidence 
by plaintiff on the issue of last clear 
chance, iS waived by defendant in- 
troducing similar evidence, and mov- 
ing for a directed verdict upon the 
whole evidence, and electing, upon 
denial.thereof, to go to the jury upon 
the case as made. Capital Tract. Co. 
v. Snowden, 48 App. (D. C.) 344. 

Waiver of variance generally see 
Pleading [31 Cyc 756]. 

12. Ala. —Central of Georgia R. 
Co. v. Simons, 150 Ala. 400, 43 S 731; 
Central of Georgia R. Co. v. MeNab, 
150 Ala. 332, 43 S 222. 

D. C.—District of Columbia _ v. 
Donaldson, 38 App. 259. 

Ill.— Carlin v. Chicago, 262 Ill. 564, 
104 NE 905, AnnCas1915B 213 [rev 
177 Ti: A. 897. 

Mo.—Gardner v. Metropolitan St. 
Ra Go4 228° Mo, 3'8 95 112.2 “SW, 2 1.068, 
18 AnnCas 1166. 

N. Y.—Presky v. Degnon-McLean 
Contracting Co., 125 App. Div. 381, 
109 NYS 883. 

13. Lynch v. Chicago City R. Co., 
LG Tea SEALs UL, 

Immaterial variance see infra text 
and note 21. 

14. Lynch v. Chicago City R. Co., 
AGT A AS Ta 

& Birmingham) Rsveter, Ao. ev. 
Brown, 152 Ala. 115, 44 S 572; Carlin 
v. Chicago, 262 Ill. 564, 571, 104 NE 
905, AnnCas1915B 213; Klanowski v. 
Grand Trunk R. Co., 64 Mich. 279, 31 
NW 275; Reilly v: Vought, 87 NYS 492. 

“While it is not an essential ele- 
ment:‘of a cause of action for a per- 
sonal injury to state with particu- 
larity the exact place where the in- 
jury was inflicted, still the rule is 
well established that where the 
pleader alleges the location he will 
ordinarily be held to prove the alle- 
gations made, and evidence of an 
injury at another time or place would 
be open to the objection of a vari- 
ance.” Carlin vy. Chicago, supra. 

16. Colo.—Cripple Creek v. Love- 
less, 70 Colo. 482, 202 P 705. 

Ill.—DeWolfe v. Pierce, 196 Ill. A. 
360; Karczenska v. Chicago, 144 Il. 
A. 516 [aff 239 Ill. .483, 88 NE 188]. 

Mich.—Williams vy. Lansing, 152 
Mich. 169, 115 NW 961. 

Mo.—Woodson v. Metropolitan St. 
R. Co., 224'Mo. 685, 123 SW 820, 30 
LRANS 931, 20, AnnCas 1039. 

' Oh.—Cavey v. Cincinnati, 12 Oh. 

Cir) CLtON= S.0285,'382 Oh. (Cir. -Ct2387 

[aff 85 Oh. St. 450 mem, 98 NE 1121 
Nashville, 


mem]. 

Tenn.—Niblett v. 12 
Heisk. 684, 27 AmR 755. 

[a] Variance held immaterial be- 
tween a declaration describing the 
place of the injury as defendants’ 
“store building,’ and evidence show- 
ing that it was a warehouse used in 
connection with defendants’ store, 
the warehouse under the evidence be- 
ing properly denominated a “store 
building.”” DeWolfe v. Pierce, 196 
TH AS 860. 

17. Brown v. Sullivan, 71 Tex. 470, 
10 SW 288. 

[a] MTlustration.—The variance is 
immaterial between an allegation 
that the injury was received at Pro- 
vencal, La., and proof that it was 
received at Robeline, if defendant is 
not misled thereby. Brown y. Sulli- 
van, 71 Tex. 470, 10 SW 288. 

1s. Ala. —Hobdy v. Manistee Mill 


a | 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Co., 156 Ala. 308, 47 S 69. 
Colo.—Cripple Creek v. Loveless, 
70 Colo, 482, 202 P 705. 
D. C.—District of 
Haller, 4 App. 405. 
v. Tanker- 


sley, 3 Ga. A. 548, 60 SE 297. 
Waid oe v. Pierce, 196 Ill. A. 

Ilowa.—Robbins v. Diggins, 78 Iowa 
521, 48 NW 306. 

Ky.—Oakdale v. Sanders, 155 Ky. 
352, 159 SW 812 [reh den 156 Ky. 
224, 160 SW 952]. 

Me.—Bingham  yv. 415 
Me. 459, 99 A 439. 

Md.—Firor v. Taylor, 116 Md. 69, 
81 A 389. 

Mass. —Goldthwaite v. Hast Bridge- 
water, 5 Gray 61. 

Mich.—Williams v. 152 
Mich. 169, 115 NW 961. 

Mo.—Woodson v. Metropolitan St. 
R. Co., 224 Mo. 685, 125 SW 820, 30 
LRANS 931, 20 AnnCas 1039. 

Nebr.—Hawkins v._ Collins, 89 
ees 140, 181 NW 187, 36 LRANS 


Columbia v. 


Marcotte, 


Lansing, 


N. Y.—Cook y. Champlain Transp. 
Cor; deibDen. 91: 

Oh.—Cavey v. Cincinnati, 12 Oh. 
Gir. CtANn.S. 2863 8220h Cin Ct. 397 
[aff 85 Oh. St. 450 mem, 98 NE 1121 


mem]. 

Or.—Johnson v. Jennings-McRae 
Logging Co., 70 Or. 16, 1388 P 236. 

Pa.—Lerner vy. Bergdoll, 285 Pa. 
193, 131 A‘670. 

Tenn.—Niblett v. Nashville, 12 
Heisk. 684, 27 AmR 755. 

Tex.—Brown v. Sullivan, 71 Tex. 
470, 10 SW 288. 

Wash.—Hansen v. Rounds, - 70 


Wash. 350, 126 P 927. 


[a] Variance held immaterial.— 
(1) Between an allegation that 
plaintiffs ‘owned and  possessed”’ 


buildings and machinery negligently 
destroyed and proof that they were 
assignees of a lease for an unex- 
pired term of years, and that one of 
them was in possession jointly with 
a third person, it not appearing that 
such third person had any estate in 
the premises. Cook v. Champlain 
Transp.’; Co, & 1.) Den. 7tNt Leyes 
(2) Between an allegation of neg- 
ligence in disregarding duty prop- 
erly to ‘maintain an elevator, its 
machinery and appliances, in good 
order and repair,’’ and proof of de- 
fect in the rope holding the weights, 
and the decayed condition of the 
wooden receptacle in which they 
were contained, inasmuch as_ the 
safety device must be considered as 
part of the machinery if the ele- 
vator is taken as a whole. Lerner 
v. Bergdoll, 285 Pa. 193, 181 ‘A 670. 
(3) Between proof that defendant’s 
negligence caused the death of plain- 
tiff’s colt, and an allegation that, by 
reason of that negligence plaintiff 
lost a horse. Hawkins v. Collins, 
89 Nebr. 140, 181 NW 187, 86 LRANS 
194. (4) A variance between a com- 
plaint alleging that a carpenter em- 
ployed by a subcontractor was in- 
jured by the negligence of the con- 
tractor in failing to provide a cover- 
ing over the place where plaintiff 
was at work, by reason of which 
plaintiff was injured by a falling 
brick, and proof which failed to 
sustain the allegations as to the 
safety of the place for work, but 


jury oceurred, 21 or as to the circumstances attending 


established negligence by defendant’s: 
bricklayers in permitting bricks to 
fall upon plaintiff, is immaterial, 
where the bill of particulars stated 
that defendant’s bricklayers negli- 
gently permitted loose brick to be 
on the premises and to fall down 
to the place where plaintiff was 
working. Lynch vy. Ley, 119 Misc. 
681, 197 NYS 360. 

{b] As to parties.—Where the 
complaint in an action for negli- 
gence joins as defendants an indi- 
vidual and a company, which has no 
entity other than the name under 
which the individual is doing busi- 
ness, he being the whole concern, 
there is no variance, although the 
evidence shows that the individual 
defendant alone was liable. Hobdy 
v. Manistee Mill Co., 156 Ala. 308, 47 


S 69. 
19. Stearns v. Reidy, 135 Ill. 119, 
25 NE 762; Isaac Benesch & Sons, 


Ine. v. Ferkler, (Md.) 139 A 557. 
{a] Thus evidence that an oiled 
floor caused the fall was not at va- 
riance with an allegation that the 
oiled floor and negligence in not al- 
lowing time for the oil to dry 
caused the fall. Isaac’ Benesch & 
Sons, Inc. v. Ferkler, (Md.) 139 A 557. 


20. Riordan v. Thompson-Starrett 
Co., 204 Ill. A. 488; Taylor v. Chi- 
cago, -ete:, Ra’ Cox, 164i chhe As S48 


Oakdale v. Sanders, 155 Ky. 352, 159 
SW 812 [reh den 156 Ky. 224, 160 
SW 952]; Richardson v. St. Louis, 
etc., R. Co.,. 223 Mo. 325, £123 SW 22. 

Froof of one or more of several 
acts of negligence see supra § 711. 

21. D. C.—District of Columbia vy, 
Haller, 4 App. 405% 

Ga.—Louisville, etc., R. Co. v. Var- 
ner, 129 Ga. 844, 60 SH 162; Southern 
R. Co. v. Tankersley, 3 Ga. A. 548, 
60 SE 297. 

Ill.— Springfield v. Purdey, 61 Ill. 
A. 114, 

Md.—lIsaac Benesch & Sons, 
v. Ferkler, 139 A 557. 

Mass.—Goldthwait v. East Bridge- 
water, 5 Gray 61. 

Mo.—Crawford v. 
Stock Yards Co., 215 Mo. 394, 114 
SW 1057; Lancaster v. Connecticut 
Mut. L. Ins. Co., 92 Mo. 460, 5 SW 
23, 1 AmSR 739; Howard v. Scarritt 


nes 


Kansas City 


Est. Co., 161 Mo. A, 552, 144 Sw 185, 
N. Y.—Krieger v. Lemole, 123: 

Misc. 140, 204 NYS 211. . 
Pa.—Cameron y. Citizens’ Tract. 

Co., 216 Pa. 191, 65 A 534. 
Wash.—Hansen |v. Rounds, 70 


Wash. 350, 126 P 927. 

[a] Ilustration.—In an action for 
injuries from a stock pen gate left 
open in close proximity to passing 
stock cars, there was no material 
variance between an allegation that 
plaintiff was coming down the side 
of the car at the bottom of the lad-. 
der thereof, and proof that the lad-. | 
der was on the end of the car, and 
that plaintiff: when injured had come: _ 
down the ladder and had his hand 
extended around to the hook on the: 
side of the car, and his foot’ ex- 
tended around and resting on the sill, 
the only negligence attributed to de- 
fendant being that of leaving the 
gate open, the statute providing that 
no variance shall be material unlesg 
it misleads prejudicially. Crawford 
v. Kansas City Stock Yards Co., 215 
Mo. 394, 114 SW 1057. 


§§ 735-737] 


the injury,” or as to the time at which the injury 
occurred,?* provided the date proved is within the 
statutory period of limitations for such actions.24- A 
variance between the pleading and proof as to what 
the person injured was doing at the time of the 
accident does not constitute a fatal variance, since 
what he was doing at the time constitutes no part 


of the wrong complained of.?5 


[§ 736] I. Evidence*?*—1, What Law Governs. 
In actions based on negligence the rules of evi- 
dence, in accordance with the rules generally ap- 
plicable in the case of a conflict of laws in matters 
of remedy,?’ as distinguished from substantive 
rights,?° will be supplied by the lex fori—the law of 
the jurisdiction in which the relief is sought?9— 
and these rules control such matters of evidence 
the burden of proving the 
issues,*t the shifting of the burden of introducing 
or going forward with the evidence to overcome a 
prima facie case,®? the quantum or weight of evi- 
dence sufficient to place the case within the province 
of the jury,*?% or to constitute a prima facie case,?* 


as presumptions,*° 


22. Ga.—Folsom v. Lewis, 85 Ga. 
146, 11 SE 606. 
115 


: Me.—Bingham § v. 
Me. 459, 99 A 439, 

N. Y.—Cook v. Standard Oil Co., 
9 App. Div. 105, 41 NYS 152. 

Pa.—Drinkwater v. Quaker City 
Cooperage Co., 208 Pa. 649, 57 A 1107. 

Tenn.—Boyd v. Coca Cola Bottling 
Works, 132 Tenn. 23, 177 SW 80. 

[a] Variance held immaterial.— 
In an action for damages from fall- 
ing down a stairway in defendant’s 
storeroom, when sent to get a bar- 
rel, proof that plaintiff fell when he 
went in to get boxes and not barrels 
is an immaterial variance. Bingham 
v. Marcotte, 115 Me. 459, 99 A 439. 

' 28. Ala.—Southern R. Co. vy. Tay- 
lor, 148 Ala. 52, 42 S 625. 

Ill. Toledo, ete, R. Co. v. Mc- 
Clannon, 41 Ill. 238; Rockford v. 
Hollenbeck, 34 Ill. A. 40. 

Ky.—Louisville y. Walter, 76 SW 
516, 25 KyL 893. 

Md.—Firor vy. Taylor, 116 Md. 69, 

188 


Marcotte, 


31_A 389. 

N. Y.—Herman v. Josephson, 
App. Div. 163, 176 NYS 561. 

Or.—Johnson yv. Jennings-McRae 
Logging Co., 70 Or. 16, 138 236. 

[a] Dlustration.—Under an alle- 
gation that injuries were received on 
April 11, proof that they were re- 
ceived on April 10 is an immaterial 
variance. Louisville v. Walter, 76 
Sw 516, 25 KyL 893. 

[b] Rule applied.—Under statutes 
providing that no variance between 
the pleadings and proof is deemed 
material unless it has actually mis- 
led the adverse party, and _ that, 
when a material allegation is un- 
proved, not in some particulars only, 
but in its entire scope and meaning, 
it is not a variance but a failure of 
proof, although a pleading alleges 
that a fire was kindled on defendant’s 
land on or about August 30, evidence 
that the fire started August 19, and 
smoldered until August 30, when a 
wind caused it to become a great 
flame and to spread to _plaintiff’s 
premises, is admissible. Johnson vy. 
Jennings-McRae Logging Co., 70 Or. 
16, 1388 P 236. 

24 Toledo, etc. R. Co. v. Mc- 
Clannon, 41 Ill. 238. 

Limitations to actions for torts 
see Limitations of Actions §§ 107-— 
121. 

25. Pennsylvania Co. v. Conlan, 
101 Ill. 93; Union Wire Mattress Co. 
vy. Wiegref, 133 Ill. A. 506. 

26. Rules of evidence: , 
In civil actions generally see Evi- 

dence)'22- Cx Jap Laps ‘ 

In tort actions for negligence involv- 
ing persons in particular status or 


NEGLIGENCE 


rule,** the rule 


occupations or involving particular 

estates or kinds of property see 

specific titles in this work. 

27. See Conflict of Laws § 92; HEvi- 
dence § 165. 


28. See supra §§ 599, 605-607. 
29. See supra § 606 notes 15-17. 
[a] In actions in a state court to 


enforce rights under a federal statute 
the rules of evidence’ of the state 
court must control unless otherwise 
provided by the federal law. Illinois 
Cent. R. Co. v. Johnston, 205 Ala, 1, 
87 S 866 [certiorari den 255 U. S. 
564 mem, 41 SCt 218 mem, 65 L. -ed. 
788 mem, and writ of error dism 254 
U. S. 654 mem, 41 SCt 375 mem, 65 
L. ed. 459 mem]; Kansas City South- 
ern R. Co. v. Leslie, 112 Ark, 305, 167 
Sw 83, AnnCas1915B 834 [rev on 
other grounds 238 U. S. 599, 35 SCt 
844, 59 L. ed. 1478]. 

What law governs the remedy in 
actions against a master for injury 
to servant see ‘Master and Servant 
§ 382. 

30. See cases infra this note. 

[a] Rule applied ‘as to: (1) Pre- 
sumption of negligence generally. 
Richmond, ete., R. Co. v. Mitchell, 92 
Ga. 77, 18 SE 290; Johnson vy. Chi- 
cago, etc., R. Co., 91 Iowa 248, 59 
NW 66. (2) Statutory presumptions, 
Smith v. Wabash R. Co., 141 Ind. 92, 
40 NE 270; Jones v. Chicago, etc., R. 
Co., 80 Minn, 488, 83 NW 446, 49 LRA 
640. (3) Res ipsa loquitur. St, Louis, 
etc., R. Co. v. Coy, 113 Ark. 265, 168 
SW 1106. 

31. Cleveland, etc., R. Co. v, Wolf, 
189 Ind, 585, 128 NE 38, 695; Chicago 
Terminal Transfer R. Co. v. Vanden- 
berg, 164 Ind. 470, 73 NE 990; Sapone 
we Newe Monk Cent, yeuc, weno. 130 


Mise. 755, 225 NYS 211; and cases 
infra this note. 
{a] Contributory negligence. — 


Helton v. Alabama Midland R. Co., 
97 Ala. 275, 12 S 276; St. Louis, etc., 
R. Co. v. Coy, 113 Ark. 265, 168 SW 
1106; Chicago Terminal Transfer R. 
Co. v. Vandenberg, 164 Ind, 470, 73 
NE 990; Levy vy. Steiger, 233 Mass. 
600, 124 NE 477; Jones v. Chicago, 
etc., R. Co., 80 Minn, 488. 838 NW _ 446, 
49 LRA 640; Sapone v. New York 
Cent., etc., R. Co., 130 Misc. 755, 225 
NYS 211; Geoghegan v. Atlas SS. Co., 
3 Misc. 224, 22 NYS 749 [aff 146 N. Y. 
369, 40 NH 507). See Jenkins v. 
Minneapolis, etc., R. Co., 124 Minn. 
368, 145 NW 40 (burden of proof is 
on defendant, although the cause of 
action arose in a state where plain- 
tiff has the burden of proving free- 
dom from contributory negligence). 

Rule in federal courts see infra 

xt and notes 37-40. 
are Helton v. Alabama Midland R. 


ed 
* By Harry J. FRBEMAN (§§ 736-786). 
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or requisite to sustain a recovery,** and the admis- 
sibility or nonadmissibility of evidence.*® 
where the evidential matters affect the right of 
action and do not relate merely to practice or 
procedure in the enforcement of the right, the lex 
loci delicti controls.%* 

Federal courts. 


However, 


In accordance with the general 
in the federal courts that con- | 


tributory negligence is a matter of defense, the 
burden of proving which rests on defendant,?® ap- 
ples regardless of what the rule may be in the state 
courts,*® and hence controls, notwithstanding the 
accident occurred and the cause of action arose in 
a state where plaintiff must prove his freedom from 
contributory negligence as part of his case.*° 

[§ 737] 2, Judicial Notice. The general rules as 
to the notice or knowledge that courts may properly 
take and act upon without proof,* especially with 
references to the judicial recognition of such mat- 
ters of common knowledge and experience*? as have 
been, in-connection with particular agencies or situ- 
ations, established as standards of reasonable care,*® 


Co., 97 Ala, 275, 12 S 276; Richmond, 
etc., R. Co, v. Mitchell, 92 Ga. 77, 18 
SE 290. 

32144. Otey v. Midland Valley R. 
Co., 108 Kan. 755, 197 P 203; Fortein 
v.. Delaware)etc., R; Co.) 90° N,! I. Lz 
137, 100 A 194; Ferguson v. New 
Jersey Cent: R. Co., 71 N. J. Li 647, 
60 A 382 [aff 74 N. J. L. 691, 67-A 
602]; Harrison v. Atlantic Coast Line 
R. Co., 168 N. C. 382, 84 SE 519. 

[a] MTlustration.—Where it is not 
shown that in the situation presented 
there could be no recovery as a mat- 
ter of law in the state where the in- 
jury happened, and there is sufficient 
evidence to go to the jury upon the 
question of the damages having been 
sustained by plaintiff, the lex fori 
governs. Fortein v. Delaware, etc., 
R. Co., (N. J.) 100 A 194. 

33. Helton vy. Alabama Midland R. 
Co., 97 Ala. 275, 12 S 276; Richmond, 
etc., R. Co. v. Mitchell, 92 Ga. 77, 18 
SE 290. . 

34 Richmond, etc., RR.» Co. ‘vz 
Mitchell, 92 Ga. 77, 18 SE 290; John- 
son v. Chicago, etce., R..Co., 91 Iowa 
248, 59 NW 66; Otey v. Midland Val- 
ley R. Co., 108 Kan, 755, 197 P 208; 
Geoghegan v. Atlas SS. Co., 3 Mise. 
224, 22 NYS 749 [aff 146 N. Y. 369, 
40 NE 507]. 

35. Cleveland, etc., R. Co. v. Wolf, 
189 Ind. 585, 128 NE 38, 695; Chicago 
Terminal Transfer R. Co. v. Vanden- 
berg, 164 Ind. 470, 73 NE 990; Jones 
v. Chicago, etc., R. Co., 80 Minn. 488, 
83 NW 446, 49 LRA 640; Sapone v. 
New York \Cent., etc, R. Co., 0 
Mise: ‘755, 225) NYS. 211; 

36. See supra § 606 note 26. 

87. See Federal Courts § 142 note 
31; and supra § 607. 

38. See infra § 755 note 49. 

39. Harmon v. Barber, 247 Fed. 1, 
159 CCA 219, LRAI918F 428 [cer- 
tiorari den 246 U. S. 666 mem, 38 SCt 
3835 mem, 62 L. ed. 929 mem]; Hem- 
ingway vy. Illinois Cent. R. Co., 114 
Fed. 848, 52 CCA 477. 

40. Central Vermont R. Co. v. 
White,’ 238 U. Si°507, 35/SCt" 866; 59 
L. ed. 1438, AnnCasl1916B 252; Bos- 
ton, etc., R. Co. v. Titcomb, 236 Fed. 
129, 149 CCA 389; New Aditna Port- 
land Cement Co. v. Hatt, 231 Fed. 
611, 145 CCA 497; Bowker v. Donnell, 
226 Fed. 359; Chicago Great Western 
R. Co. Vv. Price, 97 Fed. 423538 ‘CCA 
239; The Frank and Willie, 45 Fed. 
494 (in admiralty); Griffith v. Balti- 
more, etc., R. Co. 44 Fed. 574 [aff 
159 U. S. 603, 16 SCt 105, 40 L. ed: 
274]; Conroy v. Oregon Constr. Co., 
23 Fed. 71, 10 Sawy. 630. 


41. See Evidence §§ 1807-2008. 
42. See Evidence § 1810. 
43. See Evidence § 1859. 
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govern in actions for negligence.** ( 
with these rules it has been held that a court will 
assume that the conduet of a person constitutes neg- | 
ligence when the admitted facts disclose a case 
which the general knowledge and experience of 
men condemn at once as careless,*? under which 
circumstances it becomes a matter of law for the 
However, where the facts, although un- 
disputed, do not fall within the range of common 
observation and experience, the negligent nature of 
the act is not a matter that may be judicially as- 
sumed,‘7 but it becomes a question for the jury to 


eourt.*® 


determine.*® 


[§ 738] 8. Presumptions and Burden of Proof; 
Res Ipsa Loquitur—a. Presumptions—(1) In Gen- 
The general rules as to presumptions which 
may or must, in the light of common knowledge 
and experience, be drawn from proof of other facts 
in civil actions generally*® apply in tort actions for 


eral. 


44, Colo.—Griffith v. Denver Cons. 
Tramway Co., 14 Colo. A. 504, 61 P 
46. 

Ind.—U. S. Cement Co. v. Cooper, 
(A.) 82 NE 981, 988. 

Mass.—Gaynor vy. Old Colony, etce., 
R. Co., 100 Mass. 208, 97 AmD 96, 

Mich.—De Kallands v. Washtenaw 
Home Tel. Co., 153 Mich. 25, 116 NW 
564, 15 AnnCas 593; Warren vy. City 
Electric R. Co., 141 Mich. 298, 104 
NW 613; Lake Shore, etce., R. Co. v. 
Miller, 25 Mich. 274. 

Minn.—Laine v. Consolidated Ver- 
million, ete., Co., 123 Minn. 254, 143 
NW 783. 

Or.—Walsh v. Oregon R., etc., Co., 
10: Or; 250. 

“Judicial knowledge may quite rea- 
sonably be extended to embrace the 
fact that persons meeting with 
neither accident nor misadventure 
and in the exercise of ordinary care 
do not put their feet into conveyor 
boxes, their hands into cogwheels, or 
their bodies against buzz saws.” U. 
S. Cement Co. v. Cooper, supra. 

[a] Rules applied as to: (1) De- 
gree of care required in handling live 
electric wires. De Kallands v. Wash- 
tenaw ‘Home Tel. Co., 153 Mich. 25, 
116 NW 564, 15 AnnCas 593; Warren 
v. Citv Electric R. Co., 141 Mich, 298, 


104 NW 613. (2) Dynamite and high 
explosives. Laine vy. Consolidated 
Vermillion, etc., Co., 123 Minn. 254, 


143 NW 783. (3) The greater danger 
in riding on the running board: of a 
car than on a seat in the car or on 
the platform. Bridges v. Jackson 
Electric R., etc., Co., 86 Miss. 584, 38 
S 788, 4 AnnCas 662. (4) The fact 
that a table saw operated by elec- 
tricity was so dangerous as to re- 
quire a guard. Buchanan v. Lewis 
A. Hicks Co.,.:66 Or. 508,-1334P 780, 
ta4 pee 91. 

Particular matters as subject of 
ervey notice see Evidence §§ 1813- 

000. 

Presumption of due care arising 
from instinct of self-preservation see 
infra §§ 744—747. 

45, Griffith v. Denver Cons, Tram- 
way Co., 14 Colo. A. 504, 617: P 46; 
Gaynor v. Old Colony, etc., R. Co., 
100 °Mass. 208, 97 AmD 96; Snow v. 
Housatonic R. Co., 8 Allen (Mass.) 
441, 85 AmD 720; Downey v. Hendrie, 
46 Mich. 498, 9 NW 828, 41 AmR 177; 
Lake Shore, etc., R. Co. v. Miller, 25 
Mich, 274; Walsh v. Oregon R., etc., 
Co.,,10 Or. 250. 

[a] Courts are judicially bound to 
know: (1) “That there is a difference 
between reasonable care and no care 
at all, or utter negligence, and that a 
prudent man, in the presence of dan- 
ger, naturally and ordinarily makes 
some use of his faculties to ascertain 
and avoid it; and if, upon any occa- 
sion, he does not, when he has good 
reason to apprehend danger, he does 


NEGLIGENCE 


In accordance | negligence.®° 


not exercise the ordinary or reason- 
able care demanded by the_circum- 
stances.” Lake Shore, etc., R. Co. v. 
Miller, 25° Mich. 274, 292, 293. (2) 
“That no care is not due, or reason- 
able, care; that when no care what- 
ever has been used in approaching a 
known or threatened danger, and no 
effort whatever made to ascertain or 
avoid it, reasonable care has not been 


exercised, and the party has_ been 
guilty of negligence.’ Lake Shore, 
ete; R. Co. v. Miller, supra. 

46. 


See infra 85 852-875. 
47. Gaynor v. Old Colony, etc., R. 
Co., 100 Mass. 208, 97 AmD 96; Snow 
v. Housatonic R. Co., 2 Allen (Mass.) 
441, 85 AmD 720; Walsh v. Oregon R., 
etc., , Cows, 10- Ori, 250. 

48. See infra §§ 852-875, 

49. See Evidence §§ 25-88. 

Presumption in action against mas- 
ter for negligence of servant: 
Generel. see Master and Servant 

1 


In operation of motor vehicles see 

Motor Vehieles §§ 1008-1010. 

50. Gunn v. Ohio River R. Co., 36 
W..Va. 165, 14 SE 465, 32 AmSR 842; 
and cases infra this note and section, 

Presumptions as to laws of other 
jurisdictions see supra § 605. 


51. See infra §§ 768—786. 
52. U. S.—Looney vy. Metropolitan 
R. Co., 200 U. S. 480, 26 SCt 308, 50 


L, ed. 564; Smith v. Pennsylvania R. 
Coj, 259. Hed. 103, 15i,.CCA 2707. 

Ala.—Bromley v. Birmingham, etc., 
Re Co4.9bsAla. 397, 1S 34is 

Ind.—Cleveland, ete, R. Co. v. 
Starks, 58 Ind, A. 341, 106 NE 646. 

Iowa.—Bennett v. Atchison, etec., R. 
Co., 191 Iowa 1333, 183 NW 424. 

Kan.—Atchison, ete. R. Co. + Vv. 
Baumgartner, 74 Kan, 148, 85 P 822, 
10 AnnCas 1094, 

Mo.—State v, Cox, 298 Mo. 427, 250 
SW 551; Menteer v. Scalzo Fruit Co., 
240 Mo. 177, 144 SW 8388; Katz v. 
North Kansas City Dev. Co., 215 Mo. 
A. 662, 258 SW 752; Whitesides v. 
Chicago, ete., R, Co., 186 Mo. A, 608, 
172 SW 467. 

N. J.—Adriance v. Schenck, 95 N. 
J. L, 185,112 A 408. 

Tex.—Jones v. Ft. Worth, ete., R. 
ik 47, Dex. Civ, A. 596, 105 SW 

[a] Tllustrations.—(1) Where de- 
ceased was found lying dead directly 
under a high-tension electric wire, 
which would be from five and one- 
half to six feet above his head if he 
were standing erect, and near a guy 
wire which, if being swerved by the 
wind, might come into contact with 
live wires, liability could not be 
predicated upon a presumption that 
deceased touched the guy wire which 
was pushed or blown into contact 
with the high-tension wires, since to 
do so would be to base one presump- 
tion upon another so as to permit a 
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Necessary basis of presumptions. In accordance 
with these rules a presumption, whether arising by 
virtue of the doctrine of res ipsa loquitur®! or 
otherwise, cannot be based upon another presump- 
tion or inference, but the circumstances or facts 
from which the inference is to be drawn must be 
proved and not themselves presumed.*? 
course, there can be no legal presumption that an 
act, requisite to the exercise of due care in a par- 
ticular situation, was performed®* unless the duty 
to perform it existed.** 

Conflict of presumptions.®> Where there is a pre- 
sumption that plaintiff exercised due care®® and also 
that defendant exercised due care,®>’ one presump- 
tion rebuts and neutralizes the other.®§ 
where a presumption of defendant’s negligence 
arises by virtue of the doctrine of res ipsa loquitur, 
an instruction upon the presumption of defendant’s 


And of 


However, 


recovery. State v. Cox, 298 Mo. 427, 
250 SW 551. (2) The presumption 
based on the instinct of self-preser- 
vation that a deceased, who was 
killed while driving a team over a 
railroad crossing, was in ‘the exercise 
of due care cannot become the basis: 
of another presumption, in order to 
account for his going upon the cross- 
ing, that the team became frightened, 
and deceased lost control of themi. 
Atchison, etc., R. Co. v. Baumgartner, 


Feat: 148, 85 P 822, 10 AnnCas 
53. Presumption as to exercise of 


due care on the part of: 
Person causing injury see infra § 739. 
Person injured see infra §§ 740-748. 

54. Los Angeles Tract. Co. v. Con- 
neally, 136 Fed. 104, 69 CCA 92. 

[a] TMlustration.— Where, as in 
the case of street railroad crossings 
(see Street Railroads [36 Cye 1537 
et seq]), as distinguished from steam 
railroad crossings (see Railroads [33 
Cye 1000 et seq]), there is no duty 
devolving upon one _ crossing its 
tracks to stop, look, and listen before 
undertaking to do so, there can be no 
legal presumption that such an act 
was performed by a deceased who 
was killed in attempting to cross 
such a track. Los Angeles Tract. Co. 
v. Conneally, 136 Fed. 104, 69 CCA 92. 

55. Conflict of presumptions gen- 
erally see Evidence § 88. 

56. See infra §§ 740-748. 

57. See infra § 739. 

58 In re Hill, 202 Iowa 1088, 208 
NW 334, 210 NW 241; Philadelphia, 
etce., R. Co. v. Stebbing, 62 Md. 504; 
State v. Cox, 298 Mo. 427, 250 SW 
551 [quashing Book v. Missouri Pub- 
lic - Utilities Co., (Mo. A.) »242 SW 
433]; Yarnell v. Kansas City, ete., R. 
Co.;' 1138 Mo}570, 21° SW as 13SRRA 
599; Hanna vy, Philadelphia, ete., R. 
oe 213 Pa, 157, 62 A 643, 4 LRANS 


4, 

[a] “If the case stands on pre- 
sumptions alone, no evidence having 
been offered either as to the defend- 
ant’s negligence or the contributory 
negligence of the deceased the pre- 
sumptions would be equal, and the 
action to recover damages could not 
prevail.’’ Hanna v. Philadelphia, etc., 
RV Oo ro aches 157, 162, 62’ A 643, 4 


Rule applied.—In an action 
brought for death of a guest in an 
automobile, where both the guest and 
the owner were killed and there were 
no eyewitnesses to the accident, the 
presumption as to the exercise of due 
care in favor of one being of equal 
weight with the presumption in favor 
of the other, there is a balancing of 
Sa in ea particular. In 
re Hill, owa 8, 208 

210 NW 241. ee 

ecessary basis of presumpti 

generally see Evidence ? y ATi page 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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> 


freedom. from negligence is properly refused.*® 

Cause of injury. Where a cause is shown which 
might produce a particular injury it may, it is some- 
times stated, be presumed, in the absence of evi- 
dence to the contrary, that it was the cause of such 
injury.°?% 

Continuance of fact or condition. Within the lim- 
its of the general rule,®° when a condition, quality, 
or intention is once shown to exist, it will, within 
reasonable limits, be presumed to continue until the 
contrary appears.** 

Knowledge.*2 A person charged with negligence 
is assumed to know what, by the exercise of reason- 
able care, he might have known,®* and the law pre- 
sumes that a person possessing normal faculties of 
sight and hearing must have seen and heard that 
which was within the range of these senses and 
what was open and obvious at the time,** particu- 
larly where it was his duty to do so. However, 


a person cannot be presumed to see at a particular | 


time what is not shown to have been visible at the 
time.** In the absence of evidence it will not be 
presumed that a person killed in an accident had 
knowledge of the dangerous condition around him,” 
but knowledge of a deceased as to a dangerous 
condition in a street may be inferred from the fact 
that he lived for several years on the same street 
and near the place in question.®® Similarly and un- 
less-it appears from the evidence, it will not be 
presumed that either party to the accident had 
notice or knowledge of the negligence or want of 
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care of the other party,®® but reasonable men are 
presumed to know that a child of tender years has 
capacity to exercise only such care and self-restraint 
as belongs to childhood and must govern themselves 
according ly.7° 

Technical knowledge. - Where persons hold them- 
selves out as competent contractors or builders they 
may be presumed to have the technical knowledge 
and skill required in the performance of their under- 
taking." 

Nonproduction of evidence.?? Where evidence 
which would have an important bearing upon the 
facts in dispute is in the possession of one party, 
or is peculiarly within his knowledge, and he has 
the means of producing it but refuses or fails to 
do so, the conclusion may be drawn that if produced 
the evidence would be unfavorable to his conten- 
tion,”* especially where he has the burden of proof,’4 
or the other party has made a prima facie case.7° 
So the introduction of weaker evidence when 
stronger evidence might have been produced lays 
defendant open to the presumption that the stronger 
evidence would have been to his prejudice.7¢ How- 
ever, as defendant is not called upon to bring evi- 
dence of exoneration until plaintiff has established 
a prima facie case,™7 no presumption arises from 
defendant’s failure to introduce evidence until such 
a case is presented.’® And, of course, the truth of 
an unproved allegation will not be presumed be- 
cause defendant did not introduce evidence to rebut 
the fact alleged.’® 


59. Smith v. Hollander, (Cal. A.) | v. Wabash R. Co., 181 Mo. A. 642, 164 72, WNonproduction of evidence sen- 
259 P 958. : SW 668. erally see Evidence §§ 53.59 
59144. Hall v. Chicago, etce., R. Co., Mont.—Grant v. Chicago, ete. R. 73. Jensen v. The Joseph B 
199 Iowa 607, 199 NW 491; George v.| Co., 78 Mont. 97, 252 P 382, 386. Thomas, 81 Fed. 578; Indianapolis, 


Iowa, etc., R. Co., 183 Iowa 994, 168 
NW 222: Bonjour v. Iowa Tel. Co., 


176 Iowa 638, 155 NW 286; Lehmann 
could 


Pa.—Schum v. Pennsylvania R. 
Co., 107 Pa. 8, 52 AmR 468. 
“A person is presumed to see that 


see 


ete., Tract. Co. v. Monfort, 80 Ind. A. 


639, 1389 “NE 677; Ridge vy. Norfolk 
Southern R. Co., 167 N. C. 510, 83 NE 


762, LRA1917E 215: May v. Charles- 


-86 NW 36; 


v. Minneapolis, etc., R. Co., 153 Iowa 
118, 133 NW 327; Lunde v, Cudahy 
Packing Co., 139 Iowa 688, 117 NW 
1063; Degelau v. Wight, 114 Iowa 52, 
Brownfield v. Chicago, 
etc.f. kh. Co., LO% Towa’. 254, “77 NW 
1038; Rase v. Minneapolis, ete, R. 
Co., 107 Minn. 260, 120 NW 360, 21 
LRANS 138. 


60. See Evidence §§ 28, 29. 

GiesCleverind, sete... Cot ON. 
Starks, 58 Ind. A. 341, 106 NE 646; 
Kress v. Markline, 117 Miss. 37, 77 
S 858; Corcoran v. Albuquerque 
Vet cOO wo. JN. aon 9, b00.ib, 6455 
Holzmann v. Monell, 19 App. Div. 238, 
46 NYS 129. 

[a] Rule applied.— (1) Where 


proof had been made that the rope of 
a dumb-waiter was defective, the pre- 
sumption is that the condition con- 
tinued, unless evidence is offered 
tending to show that the defective 
rope had been replaced. Holzmann 
v. Monell, 19 App. Div. 238, 46 NYS 
129. (2) Where a customer went to 
a counter in a store to buy an article, 
the presumption is, in an action for 
his death by falling down an ele- 
vator shaft, in the absence of con- 
trary evidence, that in going behind 
the counter he did so to continue his 
examination preparatory to purchas- 
ing. Kress v. Markline, 117 Miss. 37, 
77S 858. 

62. Implied, imputed, or construc- 
tive notice or knowledge generally 


see supra § 27. 
63. Williams v. Wabash R. Co., 


(Mo.) 175 SW 900. 
64. Cal.—Young v. Southern Pac. 
Co., 189 Cal. 746, 210 P 259. 
Conn.—Seabridge v. Poli, 98 Conn. 
297, 119 A 214. 
Ind.—Cleveland, ete, R. Co. _v. 
Starks, 58 Ind, A. 341, 106 NE 646. 
La.—Kelly v. Schmidt, 142 La. 91, 
76 S 250. é : 
Mo.—Stotler v. .Chicago, ete, R. 
Co., 200 Mo. 107, 98 SW 509; Stottler 


which he by looking.” 
Grant v. Chicago, ete., R. Co., supra. 

[a] For example ‘‘a person who 
testifies that he looked for approach- 
ing trains will be presumed to have 
seen a train which was in plain 
sight. He will not be permitted to 
say that he did not see what he must 
have seen, had he looked.” Grant v. 
Chicago, etc., R. Co., 78 Mont. 97, 252 
P 382, 386. 

[b] Bule applied where a person 
who was killed by a motor truck was 
so situated that he could be seen by 
the driver. Kelly v. Schmidt, 142 La. 
91, 76 S 250, 

65. Schum v. Pennsylvania R. Co., 
107 Pa. 8, 52 AmR 468. ; 

Duty to look and listen at railroad 
crossings: 

Generally see Railroads [33 Cyc 1000 
et seq]. 
Presumptions pertaining thereto see 

Railroads [33 Cyc 1072]. 

66. Schum y. Pennsylvania R. Co., 
107 Pa. 8, 52 AmR 468. 

67. Chicago, etc, R. Co.-v. Hines, 
132° Te 161,° 23° NEO 1021) 22 “AmsR 
515; Swift v. O’Brien, 127 Ill. A. 26. 

68. Buesching v. St. Louis Gas- 
light Co.. 73 Mo. 219, 89 AmR 503. 

69. District of Columbia v. Boll- 
ing, 4 App. (D. C.) 897; Merchant’s 
Transfer, etc., Co. v. Chicago, etc., R. 
Co., 170 Iowa 378, 150 NW 720.. + 

70. Jones y. Strickland, 201 Ala. 
138, 77 S 562; Birmingham, etc., R. 
Co. v. Mattison, 166 Ala, 602, 52 S 49. 

71. Duerr v. New York Cons. Gas 
Co.; 86 App. Div. 14, 88 NYS 714. 

[a] Rule applied.—Persons hold- 
ing themselves out as competent con- 
tractors and builders of steel tanks 
may be presumed to know the effect, 
upon the tensile strength of the steel 
plates forming the sides of the tank, 
of punching holes therein instead of 
drilling them. Duerr v, New York 
Cons. Gas Co., 86 App. Div, 14, 83 
NYS 714. 


ton Interurban R. Co., 75 W. 

SiGHe see. 79 W. Va. 797, 
[a]_ Rule applied.—(1) Failure of 

defendant to call as witnesses his 

employees, who, as shown by other 

evidence, may probably have com- 


“mitted an act of negligence resulting 


in the injury complained of, raises a 
presumption that their testimony, if 
produced, would be unfavorable. 
Jensen v. The Joseph B. Thomas, 81 
Fed. 578. (2) Failure of a railroad 
company to ‘introduce its ear in- 
spector as a witness justifies the jury 
in drawing inferences unfavorable to 
the company, on the issue of negli- 
gence in failing properly to inspect 
a car. Ridge v. Norfolk Southern R. 
Cox. 167) Nv C. 510, 83° SH 762) LRA 
1917BH 215. 

‘Exclusion of privileged communi- 
cations see Evidence § 59. 

74, Indianapolis, etc., Tract. Co. v. 
Monfort, 80 Ind. A, 689, 139 NE 677. 


75. Indianapolis, ete., Tract. Co, v. 
Monfort, supra. 

76. Chesapeake Beach R. Co. v. 
Brez, 39 App. (D. GC.) 58. 

77. See infra §§ 749, 783, 784, 


78. Chicago Mill, etc., Co. v. Coop- 
er, 90 Ark. 326, 119 SW, 672; Interna- 
tional, etc., R. Co. v. Matthews, (Tex. 
Civ. A.) 158 SW 1048. 

[a] Fadlure to testify.— Where 
there was no testimony against a de- 
fendant to prove his negligence, his 
failure to testify raises no presump- 
tion against him. Chicago Mill, ete., 
ae v. Cooper, 90 Ark. 326, 119 SW 

as 

79. Short v. Philadelphia, etc., R. 
Co., 23 Del. 108, 76 A 363. { 

[a] Rule applicd.—Where plaintiff 
alleged, but did not prove, the want 
of authority of defendant railroad to 
run cars over the place where the ac- 
cident occurred, the truth of the alle- 
gation will not be presumed because 
defendant did not establish such 
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Personal condition.® 


exercise ordinary prudence.*? 


on his account.®* 


right or authority. Short v. Phila- 

delphia, etc., R. Co., 23 Del. 108, 76 

A 363. 

80. Presumption as to personal 
status and condition generally see 
Evidence § 78. 

$1. Artman v. Kansas Cent. R. 
Co., 22 Kan. 296. 

g2. Kramm v. Stockton Electric R. 
Ooty l0UCal As 271 yp 101, PB Obes 

83. Brown vy. Union Pac. R. Co., 81 
Kan. 701, 106 P1001, 29 LRANS 808. 

84. Cross references: 

Liability of master based on doctrine 
of respondeat superior see Master 
and Servant §§ 1452-1467. 

Operation of motor vehicles 
Motor Vehicles §§ 831-905. 

Persons liable for negligence: 
Generally see supra §§ 309-476. 
Liability of landlord or tenant for 

injury to third persons see Land- 
lord and Tenant § 874 et seq. 

85. Norris v. Kohler, 41 N. Y. 42; 
Walton v. Ensign, 27 Oh. Cir. Ct. 505. 

g6. King v. Cooney-Eckstein Co., 

66 Fla. 246, 68 S 659, AnnCas1916C 

163; Chenall v. Palmer Brick Co., 117 

Ga. 106, 43 SE 443. 

87. McKune v. Santa Clara Valley 
Mill, etc., Co., 110 Cal. 480, 42 P 980; 
Norris v. Kohler, 41 N. Y. 42; Schu- 
bert v. Cowles, 31 App. Div. 418, 52 
NYS 649; Gulliver v. Blauvelt, 14 
App. Div. 523, 43 NYS 935; Walton 


v. Ensign, 27 Oh. Cir. Ct. 505. 

[a] Rule applied.— (1) Where 
plaintiff's horse was injured by stum- 
bling over a chain, stretched from a 


see 


stake driven into the ground, across: 


the highway, to which defendant’s 
cow was tethered, and it was denied 
that either defendant or his employee 
so fastened the cow, it will be pre- 
sumed that the cow was placed on 
the highway for defendant’s use and 
benefit and on his account, Gulliver 
v. Blauvelt, 14 App. Div. 523, 48 NYS 
935. (2) Where defendant’s posses- 
sion and ownership of lumber negli- 
gently piled in a street have been 
shown, it will not be presumed that 
the location of the obstruction was 
without the knowledge of, or con- 
trary to, the wishes of the owner. 
McKune v. Santa Clara Valley Mill, 
etc., Co., 110 Cal. 480, 42 P 980. 

Weight and sufficiency of evidence 
as to ownership see infra § 836. 

88. Schubert v. Cowles, 81 App. 
Div. 418, 52 NYS 649; and see cases 
infra notes 89-91, 

{a] Rule applied.—Where a plank 
which had been used by defendant in 
connection with his work as a sewer 
contractor was placed as a walk over 
stones and dirt which he had thrown 
on the sidewalk, it being his duty 
under such conditions to supply the 
public with a place to walk on, it 
may be presumed that he put the 
plank there, or knew of its being 


Every adult is presumed 
to be endowed with sufficient reason to enable him to 
It will be presumed, 
in the absence of evidence to the contrary, that all 
men are in possession of their senses,°* and it is 
probably also a fair presumption that a person in- 
jured was at the time in possession of his usual 
faculties and able to care for himself.*? 

Persons liable.8¢ The responsibility for an act of 
negligence is prima facie upon the owner®® or upon 
him under whose management and control the in- 
strument of injury was found,*® and it will: be pre- 
sumed, in the absence of evidence separating the 
ownership from possession, that such property was 
at the time used for the benefit of the owner and 
Similarly the creation or exist- 
ence of a dangerous or defective condition will be 
presumed to be the act of the person charged with 
a duty in respect of safe maintenance or use.*® 
Thus, in the absence of evidence to the contrary, it 
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building.®* 


there, and suffered it to remain in a 
dangerous’ condition. Schubert v. 
Cowles, 31 App. Div. 418, 52 NYS 
649. 

Necessity of notice or knowledge 
of defect see supra §§ 25-30. 

89. Masal v. Tarrnowski, 128 App. 
Div. 159, 112 NYS 556. 

90. Fogarty v. Bogart, 43 App. 
Div. 430, 60 NYS 81. 

91. Fogarty v. Bogart, supra. 

{a] Rule applied.mWhere plain- 
tiff saw a notice, “Flat to Let,” in an 
apartment house, and went to the 
basement and rang the bell, and in 
turning fell down a cellarway, in the 
absence of contrary proof the pre- 
sumption is that the house was in 
the possession of the owner, and the 
notice was displayed by him or his 
agents. Fogarty v. Bogart, 43 App. 
Div. 430, 60 NYS 81. 

92. Twedt v. Seattle Taxicab Co., 
121 Wash, 562, 210 P 20. - 

93.) Higdon iv. W.,...R. Pickering 
Lumber Co., 148 La. 504, 87 § 252. 

94. U. S.—International Mercan- 
tile Mar. SS. Co. v. W. & A. Fletcher 
Co., 296 Fed. 855; Samuel y. George 
Weidemann Co., 295 Fed. 314; South- 
ern’ R, Co.) vl, Derr, 240) Fed. 73, 150 
CCA 109; Conroy v. Oregon Constr. 
Co., 28 Fed. 71, 10 Sawy. 630; Mentzer 
pone: 18 Fed. 373, 5 McCrary 


Ala.—McClusky v. Duncan, 216 Ala. 
388, 118 S 250; Louisville, ete., R. Co. 
ve GUck 214. Alar 303; L070 S+ 453; 
Golson v, W. F. Covington Mfg. Co., 
205 Ala. 226, 87 S 439; Lawson v. 
Mobile Electric Co., 204 Ala. 318, 85 
S 257; Hamilton v. Birmingham R., 
etc., Co., 198 Ala. 630, 73 S 950, 

Ark.—Missouri, ete., R. Co. v. Van- 
zant, 100 Ark. 462, 140 SW 587; Mill- 
saps v. Brogdon, 97 Ark. 469, 134 SW 
632, 32 LRANS .1177; Chicago Mill, 
ete., Co, v..Cooper, 90 Ark. 326, 119 
SW 672; Waters-Pierce Oil Co. v. 
Knisel, 79 Ark. 608, 96 SW 342. 

Cal.—Rabe v. Western Union Tel. 
Co:, 198 Cal. 290, 244 P 1077, 

Colo.—Chicago, . ete, R. 
Church, 49 Colo. 582, 114 P 


Cons Ve 
299; Den- 


ver, etc., R. Co. v. Ryan, 17 Colo. 98, 


28 P 79; Oliver v. Denver Tramway 
Co., 18. Colo, A, 648; 59 P 79. 

Del.—Wollaston vy, Stiltz, 31 Del. 
273, 114, A 198; Hill v. McKay, 31 
Del. 2138, 113 A 804; Wigglesworth v. 
Brodsky, 30 Del. 586, 110 A 46; Fahey 
v. Niles, 30 Del. 454, 108 A 135; Kemp 
v. McNeill Cooperage Co., 30 Del. 146 
104 A 639; Isinthicum y. Truitt, 2 
Del. 338, 80 A 245; Short v. Philadel- 
phia,y ete;, | Ri) .Co,,. 220° Wels (108 76 9A: 
363; Anderson v. Wilmington, 22 Del. 
485, 70 A 204; Robinson vy. Huber, 22 
Del. 21, 63 A 873; Boyd v. Blumen- 
thal, 19 Del. 564, 52 A 330. 

D. C.—Bennett v. Washington Ter- 
minal Co., 55 App. 111, 2 F. (2d) 913. 


[§ 739] (2) Negligence of Defendant. 
gence on the part of defendant, as a general rule, . 
is never presumed but is a matter for affirmative 
proof °* and ordinarily, in the absence of such pre- 


| Minn. 445, 


ss 738-139 


will be presumed that the owner of a lot erected 
the structure thereon which, in falling, caused an 
injury to a passer-by,8® and where, as a result of 
negligence, a person is injured in a building, the 
presumption is, in the absence of proof showing 
otherwise, that it was in the possession of the 
owner®? and that the circumstances causing the acei- 
dent were the acts of such owner or his agents.** 
However, where two or more persons are equally 
guilty of a violation of law, and an accident results, 
the presumption, if any obtains, is that the accident 
was the result of their combined fault.®? 

Origin of fire. 
building caught on fire from the outside, the pre- 
sumption ‘is that the fire originated inside of the 


Where it is not charged that a 


Negli- 


Fla.—Mathers v. Botsford, 82 Fla. 
497; 90S -37 5: 

Ill. Feldman v. Chicago R. Cos., 
289 Ill. 25, 124 NE 334, 6 ALR 1291; 
Pennsylvania Co. v. Conlan, 101 Ill. 
93; Chicago, ete., R. Co. v. Pennell, 
94 Ill. 448; Great Western R. Co. v. 
Haworth, 39 Ill. 346; Libby v. Banks, 
ae A, 330 [aff 209 Ill. 109, 70 NE 

Ind.—Cleveland, ete, R. Co. v. 
Wynant, 114 Ind. 525, 17 NE 118, 5 
AmSR 644; Baltimore, etc., R. Co. v- 
Hill, 84 Ind. A. 354, 148 NE 489; In- 
dianapolis St. R. Co. v. Darnell, 32 
Ind. A. 687, 68 NE 609. 

Iowa.—In re Hill, 202 Iowa 1038, 
EO ae 334, ae ieee 241; Bennett 
v. chison, etce., Oe 
1333, 183 NW 424. ny ANE ie 

Kan.—Brown v. Union Pac. R. Co., 
ae 701, 106 P 1001, 29 LRANS 


Ky.—Davis v. Burns, 207 Ky. 703 
269 SW-163: Ashland Supply Co. WF 
Webb, 206 Ky. 184, 266 SW 108d: 
Barksdale y. Southern R. Co., 199 Ky. 
592, 251 SW 656; Lucas Land, etc., 
Co. v. Cook, 166 Ky. 584, 179 SW 582; 
Louisville, etc.,, R. Co. Vv. Taylor® 15s 
Ky. 633, 166 SW 199; Lunsford v. 
Louisville, etce., R. Co., 153 Ky. 283, 
155 SW 878; Chesapeake, etc., R. Co. 
he Booth, ice: Be 148 SW 61; 

reager v. inois Cent. R. Co. 

Ky. B48. 121 SW 458. Fouts ss 
a.—Culbertson v, Crescent Ci ' 

ey 48 ae Ann, 1870s 20 S 902. He 
e.—Stone v. orest Cit 

Co., 105 Me. 237, 74 A 25. ae 

Md.—Benedick v. Potts, 88 Md. 52, 
40 A 1067, 41 LRA 478." State. v. 
Philadelphia, etc,, R. Co., 60 Md. 555. 

Mich.—Grogitzki v. Detroit Ambu- 
lance Co., 186 Mich. 374, 152 NW 923; 
Mynning v. Detroit, ete, R. Co., 59 
hee ge oe 514; Mitchell v. 

cago, ete. «, Co., 51 Mich, i 
NW 388, 47 AmR 566. Li ae 

Minn.— Carson vy. Turrish, 140 
168 NW_ 349, LRA1918F 
154; Albachten v. Golden Rule, 135 
Minn, 381, 160 NW 1012. me 

o.—Tawney v. United R. Cos., 26 
Mo, 602, 172 SW 8; Kinlen v. Metros 
politan St. R. Co., 216 Mo. 145, 115: 
SW 523; Hanks v. St. Louis-San 
Francisco R. Co., 217 Mo. A. 528, 269 
SW 404; Scott v. American Zine, etc., 
Co.,. 187 Mo. A. 344.) 1738 “Swi 29)- 
Whitesides v. Chicago, etc. R. Co.. 
186 Mo. A. 608, 172 SW 467." 3 

ont.—Loudon y. Scott, 58 Mont. 
sap ts e te pe eves 1487; Reino 

. Montana Minera and Dev. ; 
Mont, 201, 99 P 853, Ys See 

ebr.—Swift v. Holoubek, 60 Nebr. 
784, 84 NW 249, 62 Nebr. 31, 86 NW 
900; Spears v. Chicago, ete., R. Co. 
43 Nebr. 720, 62 NW 68. ; 

. J.—Donus v. Public Serv, R. Co. 
133 A 196; Ryan y. Public Serv. R’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sumption which the law recognizes as arising from 
particular facts,°° or in cases involving certain rela- 
tionships or occupations,®® the mere fact that an 


Co. 10LT N.- J. «ls, 2361, 128 An 158); 
Maphet v. Hudson, etc., R. Co., 98 
N. J. La... 369,,119 A T77; Alvino  v. 


Public Serv. R. Co., 97 N. J. L. 526, 
117 A 709; McCombe v. Public Serv. 
R.- Cos. 95a IN.g de Lah. pL, lel 2h kes 215 by; 
Babr v. Lombard, 53 N. J. L. 233, 21 
A 190, 23 A 167; Sohnin v. Reingold, 
(Sup.) 137 A 414, 

N. Y.—Morris v. Lake Shore, etc., 
R. Co., 148.N. Y..182, 42. NE 579; 
Rosenstein v. McCutcheon, 155 App. 
Div. 278, 140 NYS 315; Matter. of 
Toukatley, 122 Mise. 120, 203 NYS 
175; Guernsey v. Butterick Pub. Co., 
85 Misc. 380, 147 NYS 408; Divver v. 
Hall, 21 Mise. 452, 47 NYS 630 [rev 
20 Misc. 677, 46 NYS 533]. 

Oh.—Maddex v. Columber, 114 Oh. 
St. 178, 151 NE 56; Norris v. Jones, 
110 Oh. St. 598, 144 NE 274; Pitts- 
burgh, etc., R. Co. v. Fleming, 30 Oh. 
St. 480; Cleveland, etc., R. Co. v. 
Crawford, 24 Oh. St. 631, 15 AmR 
633; Harig vy. McCutcheon, 23 Oh. A. 
500, 155 NE 701; Stoltz v. Baltimore, 
ete., R. Co., T OhS&CP 435; Wallace 
v. Spellacy, 8 OhNPNS 41 [aff 79 Oh. 
St. 438 mem, 87 NE 1142 mem]. 

Okl.—Midland Valley R. Co. Vv. 
Kellogg, 106 Okl. 237, 233 P_ 716; 
Lakey v. North McAlester Coal Co., 
98 Okl. 130, 224 P 309; New York 
Plate Glass Ins. Co. v. Wright, 61 
Okl. 47, 160 P 54; Sallisaw Cotton 
Oil Co. v. Holland, 56 Okl. 428, 441, 
156 P 174 [quot Cyc]; Patterson v. 
Seals, 51 Okl. 347, 351, 151 P 591 
[quot Cyc]. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653; American Ice Co. 
v. Pennsylvania R. Co., 224 Pa. 439, 
73 A 873; Seitzinger v. Burnham, 223 
Pa. 537, 72 A 898; Zhaniser v. Penn- 
sylvania Torpedo Co., 190 Pa, 350, 42 
A 707; Teller v. Hood, 81 Pa. Super. 
443: St. Clair v. Edison Hlectric Light 
Co., 38 Pa. Super. 228; Green v. Balti- 
more, etec., R. Co., 32 Pa. Co, 273. 

S. @.—Thornton v. Seaboard Air 
Line R. Co., 98 S. C. 348, 82 SE 433. 

Tenn.—De Gloppar v. Nashville R., 
etc., Co., 123 Tenn. 633, 134 SW 609, 
33 LRANS 913. 

Tex.—Texas, etc., R. Co, v. Shoe- 
maker, 98 Tex. 451, 84 SW 1049; 
Drake v. Northern Texas Tract. Co., 
(Civ. A.) 197 SW 610; International, 
etc., R. Co. v. Matthews, (Civ. A.) 158 
SW 1048; International, etc., R. Co. v. 
Wilson, (Civ. A.) 129 SW 849. 

Utah. — Soule v. Weatherby, 39 
Utah 580, 118 P 838, AnnCas1913E 75; 
Christensen v. Oregon Short Line R. 
Co., 35 Utah 137, 99 P 676, 20 LRANS 
255, 18 AnnCas 1159. 

Vt.—Lyndsay v. Connecticut, etc., 


RCo; 27 Vt. 643. 

Via.—Clark v. Lang, 124 Va. 544, 98 
SE 673; Virginia R., etc. OSI 
Smith, 117 Va. 418, 84 SE 641; Steele 


v. Colonial Coal, etc., Co., 115 Va. 385, 


79 SE 346; Norfolk, etc, R. Co. v. 
Ferguson, 79 Va, 241. 
Wash. — Maulsby v. Cook, 134 


Wash. 133, 235 P 28; Longmire v. 
Yelm Irr. Dist., 114 Wash. 619, 195 
P 1014; Swanson y. Hood, 99 Wash. 
506, 170 P 185; Kroeger v. Grays 
Harbor Constr. Co., 83 Wash. 68, 145 
P 63; Wharton v. Warner, 75 Wash. 
470, 135 P 235; Mayhew v. Yakima 
Power Co., 72 Wash. 431, 130 P 485; 
Wilkie v. Chehalis County Logging, 
etc., Co., 55 Wash. 324, 104 P 616, 
Holland v. Northern Pac. R. Co., 55 
Wash. 266, 104 P 252; Whitehouse v. 
Bryant Lumber, etc. Mill Co. 50 
Wash. 563, 97'P 751. 

W. Va.—Jankey v. Hope Natural 
Gas Co., 98 W. Va. 412, 127 SE 199; 
Snyder vy. Wheeling Electric Co., 43 
W. Va. 661, 28 SE 733; 64 AmSR 922, 
39 LRA 499. 

“It is a mere commonplace of the 
law to say that negligence is not pre- 
sumed.” Tower v. Humboldt Transit 
Co., 176 Cal. 602, 169 P 227, 229. 

[a] Rule well settled.—(1) Mis- 
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souri, etc., R. Co. v. Vanzant, 100 Ark, 
462, 140 SW 587; Tower v. Humboldt 
Transit Co., 176 Cal, 602, 169 P 227; 
Wagner v. People’s R. Co., 23 Del. 
393, 75 A 610; Stull v. Kentucky 
Tract., etc:, Co., 172 Ky. 650, 189 SW 
721. (2) “There is no better settled, 
nor more oft repeated general rule of 
American courts.” Velotta v. Yampa 
Valley Coal Co., 63 Colo, 489, 493, 167 


Ps 9%d, WuRALS1 3B 94%; 

95. Res ipsa loquitur see infra §§ 
768-786. 

96. Fresumptions in actions for 


negligence involving persons in par- 
ticular! status or occupations see ap- 
propriate titles in this work. 

97. U. S.—Sweeney v. Erving, 228 
U. S:. 2338, 33.-SCt, 416,°57 L. ed. 815, 
AnnCas1914D 905; Looney v. Metro- 
politan R. Co., 200 U. S. 480, 26 SCt 
303, 50 L. ed. 564; Leahy v. Detroit, 
etc., R., 240 Fed. 82, 153 CCA 118. 

Ala.—Louisville, ete, R. Co. v. 
Mertz, 40 S 60; MacDonald v. Mont- 
gomery St. R. Co., 110 Ala. 161, 20 
S 317; Louisville, ete., R. Co. v. Allen, 
78 Ala. 494. 

Ariz.—Verde Tunnel, etc., R. Co. v. 
Stevenson, 22 Ariz. 188, 196 P 164. 

Ark.—Millsaps v. Brogdon, 97 Ark. 
469, 134 SW 632, 32 LRANS 1177; 
Chicago Mill, etc., Co. v. Cooper, 90 
Ark, 326, 119 SW 672; Bryant Lum- 
ber Co. v. Stastney, 87 Ark. 321, 112 
SW 740. 

Cal.—Depons v. Ariss, 182 Cal. 845, 
188 P 797; Galvin v. Gualala Mill 
OO! -98NCalie2685".830 F935) MOTris.V. 
Morris, (A.) 258 P 616; White v. 
Spreckels, 10 Cal. A. 287, 101 P 920. 

Colo.—Velotta v. Yampa Valley 
CoalrCos 63. Colo: 648950167) Peo tL, 
LRA19i8B 917; Denver Cons. Elec- 
tric Co. v. Walters, 39 Colo. 301, 89 
P 815; Bishop v. Brown, 14 Colo. A. 
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Conn.—Barber v. Manchester, 72 
Conn, 675, '45°'A2 1014; ‘Walsh: v. 
Hayes, 72 Conn. 397, 44 A 725; Dono- 
van v. Hartford St. R. Co., 65 Conn. 
201, 32 A 350, 29 LRA 297; O’Brien 
v. Miller, 60 Conn. 214, 22 A 544, 25 
AmSR 320; Button v. Frink, 51 Conn. 
342, 50 AMR 24. / 

Del.—Edmanson v. Wilmington, 
ete. Tracts, Co.,. 32% Del? 177,120. A 
923; Sund v. Wilmington, ete., Tract. 
Co; sly Delsi328, dale “An 281s ATI ov. 
McKay, 31 Del. 213, 113 A 804; Walls 
v. Windsor, 28 Del. 265, 92 A 989; 
Bowen v. Baltimore, etc., Steamboat 
Co., 26 Del. 428, 84 A 1022; Garrett v. 
People’s R. Co., 22 Del. 29, 64 A 254. 

D. C.—Bennett v. Washington Ter- 
minal Co.,,55 App, 111, 2 F.. (2d), 913; 
Metropolitan R. Co. v. Blick, 22 App. 
194; Metropolitan R. Co. v. Snashall, 
38 App. 420. 

Ga.—Hudgins v. Coca Cola Bottling 
Co., 122 Ga. 695, 50 SE 974; Palmer 
Brick Co. v. Chenall, 119 Ga. 837, 47 
SE 329. 

Ill.—Hart v. Washington Park 
Club, 157 Ill. 9, 41 NE 620, 48 AmSR 
298, 29 LRA 492; Dawson v. Allen, 
191 Til. A. 399; Wachtel v. East St. 
Louis, etc., Electric R. Co., 
465; Lake Shore, etc., R. Co. v. Kel- 
sey, 76 Ill. 9, 613 [aff 180 Ill. 5380, 
54 NE 608]; Bertalot v. Kinnare, 72 
TU A.. 5252 Chicago, etc... Ri Co. Vv. 
Schumilowsky, 8 Ill. A. 613. 

Ind.—Lake Erie, etc., R. Co. v. Mc- 
Fall, 72 NE 552; Parry Mfg. Co. v. 
Eaton, 41 Ind. A. 81, 88 NE 510; In- 
dianapolis St. R. Co. v. Borden- 
checker, 33 Ind. A. 138, 70 NE 995. 

Iowa.—Cahill v. Illinois Cent. R. 
Co., 148 Iowa 241, 125 NW 331, 28 
LRANS 1121; Heath v. Whitebreast 
Coal, ete., Co., 65 Iowa 737, 23 NW 
148; Case v. Chicago, etc., R. Co., 64 
Iowa 762, 21 NW 30. 

Kan.—Brown v. Union Pac. R. Co., 
81 Kan. 701, 106 P 1001, 29 LRANS 
808; Atchison, etc., R. Co. v. Colliati, 
75 Kan. 56, 88 P 584; Jackson v. Kan- 


accident resulting in an injury to person or property 
has occurred does not authorize a presumption or 
inference of negligence on the part of defendant.®* 
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sas City, ete., R. Co., 31, Kan, .761,.3 
P5071, 


Ky.—Chesapeake, ete, R. Co. v. 
TROSECS Nelo sa ve ONL Ree iolt) aS Wak Ss 
Johnson y. Mobile, ete., R. Co., 178 
Ky. 108, 198 SW 538; Weidekamp v. 
Louisville, ete, R. Co., 159 Ky. 674, 
167 SW 882; Cincinnati, ete, R. Co. 
v. Cook, 78 SW 765, 24 Kyl 2152, 75 
SW 218, 25 KyL~356. 

La.—Meyers v. Ruddock Orleans 
Cypress Co., 118 La. 805, 43 S 448; 
McDonnell v. New Orleans Cypress 
Co., 115 La. 67, 38 S 896. 

Me.—Lesan v. Maine Cent. R. Co., 
77 Me. 85. 

Md.—Stewart v. Harman, 108 Md. 
446, 70 A 333, 20 LRANS 228; Balti- 
more El. Co. v. Neal, 65 Md. 438, 5 
A 338; Philadelphia, ete., R. Co. v. 
Stebbing, 62 Md. 504. 

_Mass.—Moran v. Milford, ete. R. 
Co., 193 Mass. 52, 78 NE 736; Broult 
v. Hanson, 158 Mass. 17, 32 NE 900; 
Howard v. Union Freight R. Co., 156 
Mass. 159, 30 NE 479; Blanchette v. 
Border City Mfg. Co., 143 Mass. 21, 
8 NE 430. 

Mich. — Massachusetts Bonding, 
etc., Co. v. Park, 197 Mich. 142, 163 
NW 891; Barger v. Bissell, 188 Mich. 
366, 154 NW 107; Renders v. Grand 
Trunk R. Co., 144 Mich. 387, 108 NW 
368; La Fernier v. Soo River Lighter, 
ete., Co., 129 Mich. 596, 89 NW 353; 
Whitcomb v. Detroit Electric R. Co., 
125 Mich. 572, 84 NW 1072; Robin- 
oon v. Wright, 94 Mich. 283, 53 NW 

Minn.—Benewicz v. Haglin, 103 
Minn. 297, 115 NW 271, 15 LRANS 
1096, 14 AnnCas 225; Ulseth v. 
Crookston Lumber Co., 97 Minn, 178, 
106. NW_ 307; Thomas y. Smith, 90 
Minn. 379, 97 NW 141; Johnson vy. 
Walsh, 88 Minn. 74, 85 NW 910. 
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Constr. Co., 269 Mo. 104, 189 SW 805, 
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R. .Cos.,, 262° Mo. 602, 172 Sw 8; 
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Co., 71 N. H. 279, 51 A 1070, 98 AmSR 
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70 N. H. 441, 50 A 146, 55 LRA 426, 
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67 N. J. Li. 619, 52 A 367; Pennsyl- 
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Lombard, 53 N. J. L. 283, 21 A 190, 
23 A 167. 
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Okil.—Jenkins v. Davis, 111 Okl. 
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On the contrary the presumption, in accordance with 
general principles,** is in favor of innocence or 
performance of duty and against the existence of | 
negligence, and in the absence of affirmative proof 
it will be presumed that defendant or his servants 
were not guilty of negligence but exercised due 
care in respect to the thing or condition which 
caused the accident,®® and this presumption con- 
tinues and must prevail until overcome by evidence.* 
However, this presumption as to defendant’s exer- 


191, 239 P 1385; Carter Oil Co. v. 
Independent Torpedo Co., 107 Okl. 
209, 232 P 419; Lakey v. North Mc- 
Alester Coal Co., 98 OKI. 
309; New v. Bradshaw, 89 Okl. 205. 
214 P 557; New York Plate Glass 
Ins. Co. v. Wright, 61 Okl. 47, 160 P 
54; Sallisaw Cotton Oil Co. v. Hol- 
Jand, 56 Okl. 428, 441, 156 P 174 [quot 
Cyc]; Patterson v. Seals, 51 Okl. 347, 
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Coanle 0.1 279 23.9 52097 123A 179; 
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McCully v. Clarke, 40 Pa. 399, 80 
AmD 584; Teller v. Hood, 81 Pa. Su- 
per. 448; St. Clair v. Edison Electric 
Light Co., 38 Pa. Super. 228; Mc- 
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€35, 23 SW 817. 

Utah.—Downey v. Gemini Min. Co., 
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LRA 499. 
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Wis. 338, 14 NW 446. 
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see infra §§ 769, 778. 

98. See Evidence § 75. 
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Coal Co., 189 Fed. 528, 71 CCA 316, 
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Ark.—Missouri, etc., R. Co. v. Van- 
zant, 100 Ark. 462, 140 SW 587. 

Colo.—Denver, etce., R. Co. v. Ryan, 
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Co., 216 Mo. 145, 115 SW 523; Hanks 
v. St. Louis-San Francisco R. Co., 217 
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Ringling, 145 Mo. A. 285, 1830 SW 482. 
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cise of due care does not arise where the evidence, 
by virtue of the doctrine of res ipsa loquitur, raises 
a presumption that he was negligent;? and where 
defendant’s servant was notified of a defective con- 
dition prior to the accident alleged to have been 
caused thereby, there is no presumption, which 
plaintiff is required to rebut, that the servant had 
performed his duty and remedied the defect com- 
plained of. In conformity with the rule that one 


Klos v. Hudson River Ore, etc., Co., 
77 App. Div. 566, 79 NYS 156. 

110, -Oh. St: 
Schweinfurth v. 
Cleveland, etc., R. Co., 60 Oh. St. 215, 


Oh.—Norris v. Jones, 
144 NE 274; 


|54 NE 89; Huff v. Austin, 46 Oh. St. 


386, 21 NE 864, 15 AmSR 613; Pitts- 
burgh, ete, R. Go. v. Fleming, 30 Oh. 
St. 480; Cleveland, etc., R. Co. v. 
Crawford, 24 Oh. St. 631, 15 AmR 
633; Wallace v..Spellacy, 8 OhNPNS 
41 [aff 79 Oh. St. 438 mem, 87 NE 
1142 mem]. 
Okl.—Carter Oil Co. v. Indepen- 
Gent Torpedo Co., 107 Okl. 209, 232 P 


Or.—Hicks v. Peninsula Lumber 
Co., 109. Or. 305, 220 P 133. 

Pa.—Keller v. Philadelphia, ete., R. 
Co., 214 Pa, 82, 63 A 413; Hanna v. 
Philadelphia, etc., R. Co., 213 Pa. 157, 
62 A 643, 4 LRANS 344; Keiser v. 
Lehigh Valley R. Co., 212 Pa. 409, 61 
A 9038, 108 AmSR 872; Green v. Bal- 
timore, ."étc:, R.-Co., 32, Pa. Coz 2a. 

Tenn.—Hast Tennessee, etc., R. Co. 
NG Lindamood, 111 Tenn. 457, 78 SW 


Wash.—Holland v. Northern Pac. 
R. Co., 55 Wash. 266, 104 P 252. 

Wis.—Atkinson vy. Goodrich Transp. 
Co., 69 Wis. 5, 31: NW. 164. 

“In the absence of evidence, the 
presumption, if any may be indulged 
in, is that all parties acted with or- 
dinary care.” Swift v. Holubek, 60 
Nebr. 784, 795, 84 NW 249. To same 
rLpkkg Clingan v. Dixon County, 74 

ebr. 867, 105 NW 710; Holland v. 
Northern Pac. R. Co., 55 Wash. 26, 
104 P 252. 

[a] “There is a general disposi- 
tion among men to preserve their 
property, and avoid difficulty and 
danger, and escape the liability to 
which the want of care and diligence 
would naturally subject them.” Huff 
v. Austin, 46 Oh, St. 386, 387, 21 NE 
864,15 AmSR 613. $ 

[b] Thus it will be presumed 
that: (1) Defendant’s machinery and 
appliances were in good condition. 
Kinlen v. Metropolitan St. R. Co., 216 
Mo. 145, 115 SW 523. (2) Canal was 
properly constructed. Longmire y. 


Yelm Irr. Dist., 114 Wash. 619, 195 
P1014. 


1. Kan.—St. Louis, ete., R: Co. v. 
Weaver, 35 Kan. 412, 11 P 408, 57 
AmR 176. 


Md.—Northern Cent. R. Co. v. Geis, 
31 Md. 357, 100 AmD 69. 
Mo.—King v. Ringling, 145 Mo. A. 


Holoubek, 60 
Nebr. 784, 84 NW 249, 62 Nebr. 31, 
86 NW 900. is 


Oh.—Norris v. Jones, 110 Oh. St. 
598, 144 NE 274; Pittsburgh, ete, R. 
Co. v. Fleming, 30 Oh. St. 480; Gleve- 
land, ete., R. Co. v. Crawford, 24 Oh. 
St. 631, 15 AmR 633; Wallace v. 
Spellacy, 8 OhNPNS 41 [aff 79 Oh. 
St. 488 mem, 87 NE 1142 mem]. 

Wash.—Holland yv. Northern Pac. 
R. Co., 55 Wash. 266, 104 P 252, 

2 Smith v. Hollander, (Cal. A.) 
259 P 958 (where the doctrine of res 
ipsa loquitur applies, an instruction 
upon the presumption of defendant’s 


285, 130 SW 482. 


Nebr.—Swift Vv. 


freedom from negligence is prop- 
erly refused). 
8. Holzmann v. Monell, 19 App. 


Div. 238, 46 NYS 129. 


[a] Rule applied.—Where plain- 
tiff established that he had notified 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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presumption cannot be the basis of another‘ the fact 
that there is a presumption that the person injured 
or killed was in the exercise of due care® does not 
raise or authorize a presumption that defendant was 
_ negiligent.® 

The existence of the legal duty with the negligent 
breach of which defendant is charged cannot be 


presumed, but must be proved.’ 


The causal connection between an alleged negli- 
gent act or omission and an injury can no more be 
presumed than the act or omission itself.® 

Violation of statutes or ordinances. 
with respect to violation of statutes or ordinances 
as presumptive or prima facie evidence of negligence 
are considered elsewhere in this article.® 

[§ 740] (3) Contributory Negligence—(a) Pre- 
sumption as Dependent on Burden of Proof. As in 
the case of the conflict of authorities with reference 
to the burden of proving contributory negligence? 
and, at least to some extent, because of the division 


defendant’s janitor of the defective 
condition of a dumb-waiter rope, the 
fact that it was the janitor’s duty to 
replace such rope does not raise a 
presumption that he performed his 
duty so as to place the burden on 
plaintiff to show that he did not do 
so. Holzmann v. Monell, 19 App. 
Div: .238, 46 NYS 129. 

4. Necessary basis of presump- 
tion see supra § 738. e 

5. See infra §§ 740-748. 

6 Looney,v. Metropolitan R..Co., 
200 U. S. 480, 26 SCt 303, 50 L. ed. 
564; In re Hill, 202 Iowa 1038, 208 
NW 334, 210 NW _ 241; Bennett v. 
Atchison, etc., R. Co., 191 Iowa 1333, 
183 NW 424. ; 

[a] Tlustration.—The presumption 
of due care on the part of a person 
who is killed without any eyewit- 
ness to the transaction does not au- 
thorize the building of the further 
and additional presumption that the 
party who killed him was negligent. 
Bennett v. Atchison, etc., R. Co., 191 
Iowa 1333, 183 NW 424. 

7, Hoff. v. Public Serv. R. Co., 91 
N. Ji Ls! 641,103 A 209. 

8 U. S.—Puget Sound = Tract., 
etc., Co. v.. Hunt, 223 Fed. 952, 139 
CCA 432. 

Ky.—Davis v. Burns, 207 Ky. 703, 


-269 SW 763. 


Mich.—Howe v. Michigan Cent. R. 
Co., 236 Mich. 577, 211 NW 111. 

Mo.— Bibb v. Grady, (A.) 231 SW 
1020. 

Tex.—Texas, etc., R. Co. v. Shoe- 
maker, 98 Tex. 451, 84 SW 1049; Gal- 
veston, etc., R. Co. v. Fred, (Civ. A.) 
185 SW 896; Stone, etc., Engineering 
Corp. v. Brewer, (Civ. A.) 161 SW 
38; International, etc., R. Co. v. Mat- 
thews, (Civ. A.) 158 SW 1048; Coff- 
man v. Texas Midland R. Co., 59 Tex. 
Civ. A. 387, 126 SW 619; Chicago, 
etc., R. Co. v. Latham, 53 Tex. Civ. 
A, 210, 115 SW 890. 

‘Negligence is sometimes _ pre- 
sumed, as in cases where the doctrine 
of res ipsa loquitur applies [see in- 
fra §§ 768-786], or where there has 
been a violation of a statutory duty 
[see supra §§ 101-109], but the 
proximate cause of an injury is never 
presumed.” Puget Sound Tract., etc., 
Co. v. Hunt; 223 Fed. 952, 955, 139 
CCA 432. 

[a] “On this question there is no 
conflict of authority.” Puget Sound 
Tract., etc., Co. v. Hunt, 223 Fed. 952, 
956, 189 CCA 432. 

[b] The mere fact of an accident 
creates no presumption as to proxi- 
mate cause. Howe v. Michigan Cent. 
RR Co, 236 Mich. 677, 217 NW 111. 

Burden of proving proximate cause 
of injury see infra §752 

9. See supra § 102. 

10. See infra § 754. 

11. See cases infra this section. 

12. Wright v. Boston, ete., R. Co., 


NEGLIGENCE 


eare.!? 


[45 C.J.] 1151 


in that respect,'! there is a conflict in the authori- 
ties as to whether or not a presumption exists that 
the person injured as the result of an alleged negli- 
gent act was at the time in the exercise of due 
In this connection it is the view of some 
authorities that the legal recognition of the pre- 
sumption as to the exercise of due care and the 


burden of proof with respect to the issue of con- 


Questions 


T4.N. H..128,,65 A 687,.124,AmSR 
949, 8 LRANS 832; and cases infra 
this section; and §§ 741-748. 

13. Wright v. Boston, etc., R. Co., 
supra; Cox v. Norfolk, etc., R. Co., 
123.N. C. 604, 31 SE 848; Dubiver v. 
City R. Co. 44. Or: 227, T& PB -915, : 75, 
P 693, 1 AnnCas 889; and cases infra 
this section. 

[a] - Discussion of rule.—(1) ‘Each 
party starts in the trial with the 
presumption that he is free from 
negligence, and each, therefore, pri- 
marily assumes the burden of prov- 
ing the negligence of the other.” 
Schweinfurth v. Cleveland, etc. R. 
Go4 60 4Ohs° Sts3945; 2238, -b4,N 5, 89. 
(2) “A negative presumption neces- 
sarily accompanies the burden, and 
remains until the burden is lifted or 
shifted by direct admissions or a 


preponderance of proof.” Cis a 
Norfolk, etc., R. Co., 123 N. C. 604, 
610, 31 SE 848. (3) “The whole 


difficulty seems to result from the 
different rules employed to deter- 
mine the question of the burden of 
producing evidence upon the issue of 
the plaintiff’s care. Where the law is 
that that burden is upon the plain- 
tiff, as in this state, it is overlooked 
or disregarded by holding that he is 
not obliged to submit evidence, 
either direct or indirect, of his con- 
duct, but may satisfy the rule by 
invoking a presumption of right- 
acting. Cases, therefore, decided 
upon a different theory of the bur- 
den of proof, which seems to en- 
force that presumption ... cannot be 
useful authorities in this jurisdic- 
tion.” Wright v. Boston, etec., R. Co., 
74 N. H. 128, 135,.65 A 687, 124 AmSR 
949, 8 LRANS 832 (the rule as to the 
burden of proof as stated in this case 
was in New Hampshire subsequently 
changed by statute [see infra § 756 
note 68 [b]]). 

14. U. S.—Wabash, etc., R. 
Central Trust Co., 23 Fed. 738. 

Ala.—MecDonald v. Montgomery St. 
R.. Co., 110 Ala. 161, 20.S 317; Brom- 
ley v. Birmingham, etc., R. Co., 95 
Ala. 397, 11 S 341. 

Minn.—Shannon v. Delwer, 68 
Minn. 138, 71 NW 14. 

Mo.—Buesching v. St. Louis Gas- 
light Co., 738 Mo. 219, 39 AmR 508. 

N. C.—Cox v. Norfolk, etc., R. Co., 
123 N. C. 604, 31 SE 848. 

Or.—Dubiver v. City R. Co., 44 Or. 
227, 74 P 915, 76 P- 6938,° L,-AnnCas 
eS 

Tenn.—Tennessee Cent. R. Co. v. 
Herb, 134 Tenn. 397, 183 SW 1011. 

Wis.—Hoyt v. Hudson, 41 Wis. 105, 
22 AmD 714. 

[a] Reasons for, and discussion 
of, rule.—(1) ‘Contributory negli- 
gence being matter purely defensive 
under our decisions, it must follow 
that there are no presumptions 
against a plaintiff of a want of due 


Co. v. 


tributory negligence are interdependent,!* and con- 
sequently that, where the rule prevails that the bur- 
den of proving contributory negligence is on de- 
fendant, the presumption is that plaintiff was in the 
exercise of due care as a necessary corollary 
thereof,'* while, on the other hand, where the bur- 
den of establishing freedom from contributory neg- 
ligence is on plaintiff, that it naturally follows that 
the presumption as to his exercise of due care can- 
not operate in his favor_1® if indeed, there is not a 
necessary presumption that the fault was that of 
plaintiff.1® Although the preceding principles which 


care and diligence on his part.’” 
Bromley v. Birmingham, etc., R. Co., 
95° Ala. 397, 4038, 11 S341. (2) “This 
presumption of due care always ob- 
tains in favor of a plaintiff in an 
action to recover damages for an 
injury sustained by him through the 
negligence of another. If it were 
otherwise, the decisions of this court, 
which require the defendant to plead 
and prove as a defense the contribu- 
tory negligence of the plaintiff or de- 
ceased, would be absurd.” Buesching 
v. St. Louis Gaslight Co., 73 Mo. 219, 
233, 39 AmR 503. (3) “In actions 
for injuries caused by negligence, 
contributory fault is, in the federal 
courts, matter of defense, of which 
the burden of proof is upon the de- 
fendant... and consequently reason- 
able presumptions and inferences in 
respect to matters not proven or left 
in doubt .should be in favor of the 
injured party.” Wabash, ete., R. Co. 
Mah ee Trust Co.,' 23 Wed. 738, 


15. Newell v. Cleveland, ete, R. 
Co.,. 261 Ill. 505, 104 NE 223: Colli- 
Sion v. Illinois Cent. R. Co., 239 Tl. 
532, 88 NE 251; Warner v. New York 
Cent. R. Co., 44 N. Y¥. 465. See cases 
infra this note. 

[a] In Indiana, before the stat- 
ute changed the rule as to burden 
of proof in personal injury cases (see 
infra § 756 note 68 [a]), the rule as 
stated in the text was followed. To- 
ledo, etc., R.. Co. v. Brannagan, 75 
Ind. 490; Nichols v. Baltimore, ete., 
R, Co; 33 Ind. A. 2295 70 NE. 183. Tt 
NE 170; Pittsburgh, etc., R. Co. v. 
Bennett, 9 Ind. A. 92, 35 NE 1038. 

[b] In New Hampshire, before 
the statute changed the rule as to 
burden of proof (see infra § 756 
note 68 [b]), the rule was as stated 
in the text. Wright v. Boston, etc, 
R.. Co. (4 N. E5128) 65 A68%, Lad 
AmSR 949, 8 LRANS 882. 

{c] Reasons for, and’ discussion 
of, rule—(1) “It cannot be _ pre- 
sumed that the plaintiff is free from 
fault, if nothing else appears in the 
case, for the reason that some evi- 
dence is required to overcome such 
presumption, and the plaintiff would 
be thereby relieved from proving... 
that he is not in any fault.” Warner 
Vv. New York Cent.” RK. Coz, S4eN eave 
465,.471. (2) “To establish and ap- 
ply a general presumption in favor 
of care would obviate the necessity 
of making proof of the fact, which 
this court has uniformly held must 
be made.” Collision v. Illinois Cent. 
R. Co.,, 239 TJ. 632, 5387; 88. NE 261 
{quot Newell v. Cleveland, etc. R. 
Co., 261 Ill. 505, 509, 104 NE 223]. 

16. See cases infra this note. 

{a] In Indiana.—(1) Prior to the 
statute changing the burden of proof 
in personal injury cases (see infra 
§ 756 note 68 [a]), it was held that, 
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define the basis of the diverse holdings on the ques- 
tion are in the main in accord with the authorities 
in so far that, where the rule prevails that the 
burden of proving contributory negligence is on de- 
fendant, a presumption that the person injured was 
in the exercise of due care is generally recognized,' 
while, where plaintiff has the burden of proving 
freedom from negligence, no presumption as to his 
exercise of due care is ordinarily indulged,’* there 
is a well recognized exception in some of the latter 
jurisdictions where, in a proper case, the instinct 
of ‘self-preservation is deemed to raise a presump- 
tion or permit an inference that a deceased was in 


the exercise of due care.'® 


from the rule that plaintiff has the 
burden of proving the exercise of due 


care, “it follows, aS a necessary 
eorollary, that a presumption at- 
taches in all such cases that the 


fault was prima facie that of the 
plaintiff.” Pittsburgh, etc., R. Co. Vv. 
Bennett, 9 Ind. A. 92, 35 NE 1033, 
1037. (2) So in actions to recover 
damages for injury to personal prop- 
erty, where the rule that plaintiff has 
the burden of proving freedom from 
contributory negligence is not af- 
fected by the statute (see infra § 756 
note 68 fa] (2); °§. 759 note 16. fal 
(5)), the presumption is held to be 
against the party having the burden 
of proof. Cleveland, etc., R. Co, Vv. 
Moore, 45 Ind. A, 58, 90 NE 93. (3) 
Effect of statute as changing the rule 
see infra § 742 note 51. 

See infra §§ 741, 742. 

See infra § 748. 

See infra §§ 744-747. 

See infra § 755. 

21. U. S.—Continental Impr. Co. 
v. Stead, 95 U. S. 161, 24 L. ed. 403; 
Hemingway v. Illinois Cent. R. Co., 
114 Fed. 843, 52 CCA 477; Conroy v. 
Oregon Constr. Co., ‘28 Fed. 71, 10 
Sawy. 630. z 

Ala.—Bromley v. Birmingham, etc., 
R. Co.; 95. Ala.397, 12 S 341. 

Ark.—Millsaps v. Brogdon, 97 Ark. 
469, 184 SW 632, 32 LRANS 1177; 
St) Louis; etc,, KR: Com v.-iGilbreath, 
87 Ark. 572, 118 SW 200; Choctaw, 
etc., Re Co. vy. Doughty, 77 Ark. 1,91 
SW 768; Little Rock, etc., R. Co. v. 
Leverett, 48 Ark. 333, 3 SW 50, 3 
AmSR 230. 

Cal.—Rabe v. Western Union Tel. 
Co., 198 Cal. 290, 244 P 1077; Evers 
v. Stratton, 71 Cal. A. 448, 235° P 
656. 

Colo.—Platte, etc., Cahal, etc., Co. 
v. Dowell, 17 Colo. 376, 30 P 68; Den- 


ver, (6tc,, R...Co., ve Ryan, 17%.) Colo. 
98, 28 P 79; Oliver v. Denver Tram- 
WA 1OO,,)) hoe COLO. A. b4o; D9 EF. Uo. 


Del.—Lenkewicz Vv. Wilmington 
‘City R. Co., 28 Del. 64, 74 A 11; An- 
derson v. Wilmington, 22 Del. 485, 
70 A 204. $ 

Kan.—Hidson v. Chicago, ete, R. 
Co., 85 Kan. 329, 116 P 485; Chicago, 
etc., R. Co. v. Hinds, 56 Kan. 758, 44 
P '993. 

Ky.—Davis v. Burns, 207 Ky. 708, 
269 SW 763; Johnson vy. Mobile, etc., 
Rm, -Co., 178 Ky. 108, 198 Sw 638; 
Concannon v. J. L. Strassel Paint, 
OC. OO. Od even Lok, USO. “SW she 
Chesapeake, etc., R. Co. v. Booth, 149 
Ky. 245, 148 SW 61; Continental 
Coal Corp. v. Hounchell, 141 Ky. 107, 
132 SW 403. 

La.—Aymond v. Western Union 
Tel. Co., 151 La. 184, 91 S 671; Foster, 
etc., Co., Ltd. v. Knight, 4 La.’ A. 307. 

Minn.—lLa Pray v. Lavoris Chemi- 
eal Co., 117 Minn. 152, 1384 NW 313; 
Bremer vy. St. Paul City R. Co., 107 
Minn. 326, 120-NW 382, 21 LRANS 
887; Anderson v. Smith, 104 Minn. 40, 
115-NW 7438; Kohout v. Newman, 96 
Minn. 61, 104 NW 764; Lammers v. 
Great Northern R. Co., 82 Minn. 120, 
84 NW 728; Vinson v. Chicago, etc., 
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R. Co., 47: Minn. 265, 50 NW 228; 
St. Paul v. Kuby, 8 Minn. 154. 

Nebr.—Spears v. Chicago, etc.,_R. 
Co., 48 Nebr. 720, 62 NW 68; Lincoln 
v. Walker, 18 Nebr. 244, 20 NW 113, 
18 Nebr. 250, 25 NW 66. 


N. J.—Durant:-v. Palmer, 29 N. J. 
L. 544. 
N. C.—Boney v. Atlantie Coast 


Line’ R. '€o.;, 1bd5. NejC." 95,71 SH"87; 
Farris. wv. “Southern +R Co.) bt N.C: 
483, 66 SE 457, 40 LRANS 1115; 
Norton v. North Carolina R. Co., 122 
N. C. 910, 29 SE 886; Jordan v. Ashe- 
ville, 112 N. C. 748, 16 SE 760. 

Oh.—Maddex v. Columber, 114 Oh. 
St. 178, 151 NE 56; Pittsburgh, etc., 
R. Co. v. Fleming, 30 Oh. St. 480; 
Cleveland, etc., R, Co. v. Crawford, 24 
Oh. St. 631, 15 AmR 633;- Stoltz v. 
Baltimore, etc., R. Co., 7 OhS&CP 435; 
Wallace v. Spellacy, 8 OhNPNS 41 
[aff 79 Oh. St. 438 mem, 87 NE 1142 
mem]. 

Or.—Grant v. Baker, 12 Or. 329, 
Vga? Bias) 


Pa.—Beatty v. Gilmore, 16 Pa. 463, 


55 AmD 514. 

Tex.—Texas, etc., R. Co. v. Shoe- 
maker, 98 Tex. 451, 84 SW. 1049; 
Wells v. Benjamin, (Civ. A.) 165 SW 
120° [aff 10% Tex. 331). 1790S Ww 51375 
Jacksonville Ice, etc., Co. v.. Moses, 
63° Tex.’ Civ.) “A, 496,- 134 SW 379° 
Houston, ete., R. Co. v. Pollock, (Civ. 
A.y 115 SW 843 [aff 103 Tex. 69, 123 
SW 408]. 


aon ater ee v. Berlin, 34 Wis. 
22. Del.—Lemmon vy. Broadwater, 


30 Del. 472, 108 A 278; Reynolds v. 
Clark, 28 Del. 250, 92 A 8738; Linthi- 
cum v. Truitt, 25 Del. 338, 80 A 245; 
Lenkewicz v. Wilmington City R. Co., 
23° Del) 64° 747.4 11, 

Mo.—Glaser v. Rothschild, 221 Mo. 
180, 120 SW 1, 22 LRANS 1045, 17 
AnnCas 576. 

Nebr.—Engel v. Chicago, etc., R. 
Co., 111° Nebr. 21, 195 NW 523; 
Tsiampras v. Union Pac. R. Co., 104 
Nebr. 205, 176 NW 366. 

N. J.—Danskin v. Pennsylvania R. 
Co,, 79 N. ‘J. L.' 526, 76 A 975; Subur- 


'ban BHlectric Co. v. Nugent, 58 N. J. 


L. 658, 34 A 1069, 32 LRA 700; Penn- 
sylvania R. Co. y. Middleton, 57 N. J. 
L. 154, 31 A 616, 51 AmSR 597. 

Oh.—Norris v. Jones, 110 Oh. St. 
598, 144 NE 274; Stoltz v. Baltimore, 
etc., R. Co., 7 OhS&CP 485. 


Tex,— Missouri, ete.” Ri Co. vi 
Long, (Civ. A.) 293 SW 184; Salter 
Vv. Galveston, etc., R. Co., (Civ. A:) 


285 SW 1112; Texas Blectric R. Co. 
Vv. Crump (Civ. A.) 212 Se sor= 
Hutcherson v. Amarillo St. R. Co., 
(Civ. A.) 176 SW 856 [rev on other 
grounds (Commn. A.) 213 SW 931]; 
St. Louis, etc., R. Co. v. Cason, . (Civ. 
A.) 129 SW 394. 

{a] Thus the mere fact that an 
invitee in a store fell into a pit in 
the basement of the store is no evi- 
dence that the fall was due to his 
failure to exercise ordinary care for 
his safety. Glaser v. Rothschild, 221 
Mo. 180, 120 SW 1, 22 LRANS 1045, 
17 AnnCas 576. 


an Affirmative Defense—aa..In General. 
dictions where, as part of the common law, contrib- 
utory negligence is an affirmative defense, the bur- 
den of proving which is on defendant,?° its exist- 
ence cannot be presumed but must be proved,”! and 
the mere fact of the accident and the resulting in- 
jury does not authorize a presumption or permit an 
inference that the injured person failed to exercise 
On the contrary, sometimes by virtue 
of statute,?* there is a presumption,?* which the law 
generally recognizes in the absence of evidence to 
the contrary and permits to be taken into con- 
sideration in determining the question of contribu- 
tory negligence, that the person killed?®> or in- 
[§ 741] (b) Where Contributory Negligence Is F 


[§§ 740-741 


In juris. 


23. See statutory provisions. 

[a] In California, by virtue of 
statute (Code Civ. Proc. § 1963 subd 
4), there is a presumption that a 
person takes ordinary care of his 
own concerns. Hatzakorzian Vv. 
Rucker-Fuller Desk Co., 197 Cal. 82, 
239 P 709,. 41 ALR 1027;. Larrabee 
v. Western Pac. R. Co., 173 Cal. 743, 
161 P 750; Crabbe v. Mammoth 
Channel Gold Min. Co., 168 Cal. 500, 
143 P 714; Ross v. San Francisco- 
Oakland Terminal R. Co., 47 Cal. A. 
753, 191 P 708; Drouillard v. South- 
ern Pac: C€o:., 36 Cal. As 447, 17292 


405. 

_[b]_ In Montana, by statute (Code 
Civ. Proc. § 3266 subd 4; Rev. Codes 
8 7962 par 4; Rev. Codes [1921] 
§ 10606 subd 4), there is a presump- 
tion that a person exercises ordinary 
care for his own safety. Meehan v. 
Great Northern R. Co., 43 Mont. 74, 
114 P 781; Monson v. La France 
Copper Co., 39 Mont. 50, 101 P 243, 
133 AmSR 549; Harrington v. Butte, 
ete.,: R:_Co., 37 Mont. 169, 95 P 8, 16 
LRANS 395. 

24. Presumption of due care as to 
children see infra §§$ 762-765. 

25. U. S.—Looney v. Metropoli- 
tan R. Co., 200 U. S. 480, 26 SCt 303, 
50 L. ed. 564; Ward v. Dampskibsel- 
skabet Kjoebenhaven, 136 Fed. 502 
[rev on other grounds 150 Fed. 541, 
80 CCA 254 (certiorari den 205 U. S 


544, 27 SCt 791s 51). ted S29 
Northern Pac. R. Co. v. Spike, 121 
Fed. 44, 57 CCA 384; Chesapeake, 


etc., R. Co. v. Steele, 84 Fed. 93, 29 
CCA 81; McGhee vy. White, 66 Fed. 
502, 18 CCA 608. 

Ariz.—Southern Pac, Co. v. Tom- 
linson, 4 Ariz. 126, 33 P 710 [rev on 
other grounds 168 U. S. 369, 16. SCt 
1171, 41 L. ed. 193] (stating that this 
is the rule as declared in Lopez v. 
Central Arizona Min. Co., 1 Ariz. 464, 
2 PP 748). 

Ae eer a CLC. gb OO. ee 
Hubanks, rk. 460, 3 SW 808, 
AmSR 245. Pra 

Cal.—Hatzakorzian y. Rucker-Ful- 
ler (Desk, "Cori 97 2Cal. 82.02 Gp T0095 
41 ALR 1027; Larrabee v. Western 
Pac. R. Co., 173 Cal.:748, 161 P 750; 
Crabbe v. Mammoth Channel Gold 
Min. Co., 168 Cal. 500, 143 P 714; 
Ross v. San Francisco-Oakland Ter- 
minal R. Co., 47 Cal. A. 753, 191 P 
703; Drouillard v. Southern Pac. Co., 
ens cet st 172 P 405. 

5olo.— Denver, ete., R. Co. v. 

17 Colo. 98, 28 P 79. es Re EE 

De!l.—Short v, Philadelphia, 
R. Co., 23 Del. 108, 76 A 363, 

Kan.—Brown v. Union Pac. R. Co., 
ee ride ave P 1001, 29 LRANS 

7 ICV OFLC. EE So: ov. i 
56 Kan. 758, 44 P 993, Benes 
a.—Buechner v. New Orleans, 112 
La. 599, 36 S 603, 104 A é 
Row ea mSR. 455, 66 

Md.—Northern Cent. R. Co. 
Geis, 31 Md. 357, 100 AmD 69. 

Minn.—Montcalm vy. Great. North- 
ern R. Co., 167 Minn. 135, 208 NW 
539; Mathews v. Chicago, etc., R. Co., 
162 Minn. 313, 202 NW 896; Nelson v. 


etc., 


Vv. 


: OT ND 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§ 741-742] 


jured,?® er whose property was harmed,?? was not 


guilty of negligence. 
Basis of presumption. 


ger.3t 


[§ 742] bb. Statutory Presumptions; Effect of 
Statute Changing Burden of Proof. In some juris- 
dictions where the burden of proving contributory 
negligence as a defense is on defendant as part of 
the common law,*? there is a presumption, by virtue 
of statute, that the person injured was in the exer- 
cise of due care,** although such a presumption was 


generally recognized as arising at 


Northern Pac. R. Co., 119 Minn. 347, 
1388 NW 419; Hawkins v. Great 
Northern R. Co., 107 Minn. 245, 119 
NW 1070, 1135; Lillstrom v. North- 
ern Pac. R. Co., 53 Minn. 464, 55 NW 
624, 20 LRA 587. 

Mo.—State v. Cox, 298 Mo. 427, 250 
SW 551 [quashing Book v. Missouri 
Public Utilities Co., (A.) 242 SW 
433]; Crumpley v. Hannibal, etc., R. 
Co., 111 Mo. 152, 19 SW 820; Parsons 
v. Missouri Pac. R. Co., 94 Mo. 286, 
6 SW 464; Buesching v. St. Louis 
Gaslight Co., 73 Mo. 219, 39 AmR 


503; Newton v. Wabash R. Co., 152 
Mo. A. 167, 132 SW 1195. 
Nebr.—Spears v. Chicago, etc., R. 


Co., 43 Nebr. 720, 62 NW 68; Union 
Stock Yards Co. v. Conoyer, 41 Nebr. 
617, 59 NW 950. 

N. J.—Danskin v. Pennsylvania R. 
Co., 79, N. J. Li. 526,:76: A 975. 

N. C.—Coegdell v. Wilmington, etc., 
R. Co., 132 N. C. 852, 44 SE 618. 

N. D.—Ruehl v. Lidgerwood Rural 
Tel. ‘Con 23 .N. (Dr 63) 135," NW "793, 
LRA1918C 1063, AnnCasi914C 680. 

Oh.—wNorris v. Jones, 110 Oh. St. 
598, 144 NE 274; Schweinfurth v. 
Cleveland, ete., R. Co., 60 Oh. St. 215, 
54 NE 89; Cleveland, etc., R. Co. v. 
Crawford, 24 Oh. St. 631, 15 AmR 
633; Wallace v. Spellacy, 8 OhNPNS 
41 [aff 79 Oh. St. 438 mem, 87 NE 
1142 mem]. 

Or.—Peterson y. Standard Oil Co., 
55 Or. 511, 106 P 337, AnnCas1912A 
625; McBride v. Northern Pac. R. 
Co., 19 Or. 64, 23 P 814. 

Pa.—Schum v. Pennsylvania R. Co., 
107 Pa. 8, 52 AmR 468; Pennsylva- 
nia R. Co. v. Weber, 76 Pa. 157,.18 
AmR 407. 

S. C.—+Thornton v. Seaboard Air 
Tuine R. Co..." 98 S.C.)348/°82-SHh 433. 

Va:—Southern R. Co. v. Bryant, 95 
Va. 212, 28 SE 183. 

Wash.—Romano vy. Short Line 
Stage Co., 142 Wash. 419, 253 P 657. 

“The very definition of ordinary 
care implies a presumption that it 
will usually be exercised.” Chicags), 
etc., R. Co. v. Hinds, 56 Kan: 758, 44 
ib 993, 995. 


26. Ark.—Little Rock, etc., R. Co. 
v. Atkins, 46 Ark. 423. 

Kad —ste lots; + etc.” Rai Cos. wv, 
Weaver, 35 Kan. 412, 11 P 408, 57 
AmR 176. 


Mo.—Hensley v. Kansas City R. 
Co., (A.) 214 SW 287; Nufer v. Met- 
ropolitan St. R. Co,, (A.) 182 SW. 

2. 

ON ebe —Clingan v. Dixon County, 74 
Nebr. 807, 105 NW 710. 
ce C.—Norton v. North Carolina R. 
122 N. C.:910, 29 SE 886. 

Coan Street R. Co. v. Nolthenius, 
40 Oh. St. 376; Robison v. Gary, 28 

F . 241. 

Sea Robb! v. Niles-Bement-Pond 
Co., 269 Pa. 298, 112 A 459. " 


[45 C. J.—73] 


The presumption or in- 
ference that the injured person was in the exercise 
of due care, where it is not created by statute.?° 
is sometimes attributed as necessarily accompanying 
the burden of proof,?® or as arising from the pre- 
sumption of right acting and that every person 
performs his duty.°° However, it is more frequently 
predicated as arising from the instinct of self- 
preservation and the desire of men to avoid dan- 
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jurisdictions where a similar rule as to the burden 


of proof prevailed.** 


common law in 


Tenn.—Burke v. Citizens’ ‘St.’R: 
Co., 102 Tenn. 409, 52 SW 170; Stew- 
art v. Nashville, 96 Tenn. 50, 33 SW 


613. 

Va.—Baltimore, ete., R. Co. v. Mc- 
Kenzie, 81 Va. 71. 

Wash.—Tubb v. Seattle, 136 Wash. 
332, 239 P 1009; Atwood v. Wash- 
ington Water Power Co., 71 Wash. 
518, 128 P 1065; Norman v. Belling- 
ham, 46 Wash. 205, 89 P 559; Steele 
v. Northern Pac. R. Co., 21 Wash. 287, 
57 P 820. 


Wis.—Pinz v. Milwaukee WBlectric 


R., ete., Co., 171 Wis. 11, 176 NW 67; 
Hoyt v. Hudson, 41 Wis. 105, 22 
AmR 714. 


“The law presumes that every, per- 
son performs his duty, and this pre- 
sumption continues until it is shown 
affirmatively that he does not or has 
not. Hence, wherever there is no 
evidence upon the subject, or where 
the evidence is equally balanced, this 
presumption in favor of the person 
in question requires that the find- 
ings of the court and jury should be 
that such person has performed his 
duty, and is not guilty of any cul- 
pable negligence, contributory or 
otherwise.” St. Louis, etc., R. Co. v. 
Weaver, 35 Kan. 412, 11 P 408, 414, 
57 AmR 176. 

27. Western Real Hst. Trustees v. 
Hughes, 172 Fed. 206, 96 CCA 658; 
Pittsburgh, ete., R. Co. v.. Fleming, 
30 Oh. St. 480, 485; Smith v. Chi- 
cane. etc., R. Co.,, 4S. D. 71, 55 NW 
TLE: 

“In actions for injury for negli- 
gence, where there is nothing in 
plaintiff’s evidence tending to show 
contributory negligence, the pre- 
sumption will be that ‘there is no 
contributory negligence, and this pre- 
sumption remains until the contrary 
is shown.” Pittsburgh,’ ete, R. Co. 
vy. Fleming, supra. 

28. See supra note 23. 

29. See supra § 740. 

30. U. S.—Looney v. Metropolitan 


R. Co., 200 U. S. 480, 26 SCt 308, 50 
L. ed. 564. 

Del.—Short v. Philadelphia, etc., R. 
Co., 28 Del. 108, 76 A 363. 

Kan.—St. Louis, ete, R. Co. v. 
Weaver, 35 Kan. 412, 11 P 408, 57 
AmR 176. 

Minn.—Nelson v. Northern Pac. R. 
Co., 119 Minn. 347, 138 NW 419. 

Oh.—Schweinfurth v. Cleveland, 


ete., R. Co., 60 Oh. St. 215, 54 NE 89. 

Or.—McBride v. Northern Pac. R. 
Co., 19 Or. 64, 23 P 814. 

Pa. Schum v. Pennsylvania R. Co., 
107 Pa. 8, 52 AmR 468. 

31. See infra §§ 744-747. 

32. See infra §§ 754, 755. 

33. See supra § 741 note 23. 

24 See supra § 741. 

Nature, operation, and weight of 
presumption see infra § 748. 


Under statute creating presumption and chang- 
ing burden of proof. 
tions, where the rule at common law was that plain- 
tiff had the burden of affirmatively proving his free- 
dom from contributory negligence as part of his 
case,*> and no presumption in this respect was ordi- 
narily recognized,®* as part of the statutory enact- 
ment changing the rule as to the burden of proof?? 
it 1s provided that in actions to recover damages 
for injuries to property*® or for personal injuries 
or death*® the person injured or killed shall be pre- 
sumed to have been in the exercise of due care.*® 
Under such a statute the presumption arises gener- 
ally only as to the person injured or killed and does 
not extend to the due care of servants or agents 
of the person injured or persons over whom he was 
exercising a temporary authority or control.*! 
However, where an infant, who was too young to 


However, in some jurisdic- 


Presumption as dependent on bur- 
den of proof see supra § 740. 

35. See infra § 759. 

36. See infra §§ 740, 743, 746. 

37. See infra § 756, 

38. Gallagher  v. Johnson, 237 
Mass. 455, 130 NE 174, 15 AUR 411. 

39. Gallagher v. Johnson, supra; 
Mercier v. Union St. R. Co., 230 Mass. 
397, 119 NE 764; Duggan v. Bay 
State St. R. Co., 230 Mass. 370, 119 
NE 757, LRA1918E 680; Bullard v. 
Boston Hl. R. Co., 226 Mass. 262, 115 
NE 294. 

40. See statutory provisions. 

[a] In Massachusetts.—(1) The 
rule existing at common law under 
which no presumption was recog- 
nized (see infra § 746 note 99 [b]) 
was changed by statute which pro- 
vides that ‘in all actions, civil or 
criminal, to recover damages for in- 
juries to the person or property or 
for causing the death of a person, 
the person injured or killed shall be 
presumed to have been in the exer- 
cise of due care.” St. (1914) ec 553 
§ 1 [quot Duggan v. Bay State St. 
R. Co.,' 230 Mass. 370, 376, 119 NE 
757, LRA1918E 680; Bullard v. Bos- 
ton El. R. Co., 226 Mass. 262, 267, 
115 NE 294). (2) “The statute was 
enacted in order to change what had 
been the common law, and to adopt 
in place of it the more widely pre- 
vailing rule.” Duggan v. Bay State 
St. R. Co., supra. (3) The effect of 
the rule prescribed ‘by the statute is 
that an injury caused proximately by 
the negligence of another shall cre- 
ate an inference of due care on. the 
part of the person injured. Duggan 
v. Bay State St. R. Co., supra. (4) 
“The statute relieves the plaintiff of 
some difficulties which formerly 
often barred his way to recovery 
when for any reason all the facts 
bearing upon that point were not in 
evidence. It establishes as the rule 
for the trial of such cases in the 
courts the presumption that normally 
people exercise due care and are not 
guilty of contributory negligence.” 
Duggan v. Bay State St. R. Co., su- 
pra. (5) ‘Person injured” within the 
meaning of statute see infra § 756 
note 63 [a] (8), (9), (40). (6) Effect 
and validity of statute as a whole 
see infra § 756 note 68 [a]. 

41. Gallagher v. Johnson, 237 
Mass. 455, 130 NE 174, 15 ALR 411; 
Bullard v. Boston El. R. Co., 226 
Mass, 262, 115 NE 294. 

[a] Thus, in an action for inju- 
ries sustained by plaintiff while rid- 
ing in an automobile which collided 
with a street car, an instruction to 
the effect that there is a presump- 
tion of due care upon the part of the 
chauffeur of the automobile is erro- 
neous. Bullard v. Boston Bl. R. Co., 
226 Mass. 262, 115 NE 294. 
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exercise any care of himself, was injured while 
in the care of a parent so that the contributory 
negligence of the parent would be attributable to 
him, he is entitled to the presumption under the 
statute with respect to the care exercised by the 
parent,4? but this rule does not apply, nor is the 
presumption indulged, where the parents of the in- 
jured child were not present on the occasion in 
question and were plainly negligent in their own 
conduct with regard to the child.** 

Under statute changing burden of proof. In some 
jurisdictions where the burden of proving freedom 
from contributory negligence was on plaintiff at 
common law,‘ and the presumption of due care 
in his favor was therefore not recognized *° the 
enactment of a statute making contributory negli- 
gence a matter of defense in personal injury cases*® 
has been held not to affect the rule existing before 
the statute in this class of cases by creating a 
presumption as to plaintiff’s exercise of due care,* 
but on the contrary it has been held that under the 
statute there is no presumption as to either the 
existence or absence of contributory negligence.*® 
Accordingly, the fact that a person was killed or in- 
jured by the accident does not authorize the pre- 
sumption that he was exercising due care merely 
because defendant, if he relies on contributory neg- 
ligence as a defense, has the burden of proving it 


42. Gallagher v. Johnson, 237 
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under the statute,*9 while on the other hand the rule 


formerly applied, which authorized a presumption 


of contributory negligence on the part of a person 
injured at railroad crossings,®® no longer obtains and 
no presumption as to the existence of contributory 
negligence is recognized.°+ However, it has been 
held that, although the statute changing the burden 
of proof does not create a presumption of due care, 
it accomplishes substantially the same result in 
cases covered by the statute, for where there is an 
absence of all evidence on the question of contribu- 
tory negligence, the finding on that issue must be 
for plaintiff.5? 

[§ 743] (c) Where Plaintiff Has Burden of Proy- 
ing Freedom from Contributory Negligence. In 
conformity with the view that the burden of proy- 
ing contributory negligence and the presumption 
in this respect are interdependent, in jurisdictions 
where the burden of proying freedom from contrib- 
utory negligence is on plaintiff as part of his case®* 
and there is no statute changing the rule®® the ab- 
sence of contributory negligence as a general rule 
cannot be presumed but must be proved,°® and the 
mere fact of the accident and the resulting injury 
to plaintiff does not ordinarily authorize an infer- 
ence that he was in the exercise of due care.*? 
However, in some of the jurisdictions under con- 


sideration,®® although not in all,5® a presumption: 
Ind. A. 134, 69 NE 414 (where it was 


where the principal question to be 


 [§§ 742-743 


Mass. 455, 180 NE 174, 15 ALR 411 
[dist Sullivan v. Chadwick, 236 Mass. 
130, 127 NE 632]. 

[a] Reason for rule.—See 
§ 756 note 67 [a]. : 
Sullivan  v. Chadwick, 
Mass. 130, 127 NH 632. 

See infra § 759. 

See infra §§ 740, 743, 746. 
’ See infra § 756 notes 68-70. 
See cases infra this section. 

48. Logansport v. Green, 192 Ind. 
258, 135 NE 657; Grand Trunk West- 
ern R. Co. v. Reynolds, 175 Ind, 161, 
92 NE 733, 98 NE 850; Evansville, 
etc., R. Co. v. Berndt, 172 Ind. 697, 
88 NE 612; Indianapolis y. Keeley, 
167 Ind. 516, 79 NH 499. ; 

“In this jurisdiction there is no 
presumption in personal injury cases 
that the injured party used due care 
or that he did not use due care.” 
Harmon v. Foran; 48 Ind. A. 262, 94 
NE 1050, 1052, 95 NE 597. 

49. Grand Trunk Western R. Co. 
v. Reynolds, 175:Ind. 161, 92 NE 733, 
79 NE 850. [expl Southern Indiana 
R. Co. v. Peyton, 157 Ind. 690, 61 NH 
722, and dist Malott v. Hawkins, 159 
Ind. 127, 63 NE 308; Lake Shore, etc., 
R. Co. v. Brown, 41 Ind. A. 435, 84 
NE 25, and disappr Pittsburgh, etc., 
R. Co. v. Reed, 36 Ind. A. 67, 75 NE 
50; Nichols v. Baltimore, ete., R. Co., 
33 Ind.,.A.. 229,70 NE,,183, .71.NE 
170];.. Evansville;. ete.,, R. Co... v. 
Berndt, 172 Ind. 697, 88 NE 612; In- 
dianapolis v. Keeley, 167 Ind. 516, 79 
NE 499; Harmon v. Foran, 48 Ind. A. 
262, 94 NE 1050, 95 NE 597 [disappr 
Wamsley v. Cleveland, ete, R. Co., 
41 Ind. A. 147, 82 NE 490, 88 NE 
640; Cleveland, etc., R. Co. v. Schnei- 
der, 40 Ind. A. 38, 80 NE 985]. Contra 
Cleveland, etc., R. Co. v, Wise, 186 
Ind. 316, 116 NE 299; Reid v. Terre 
Haute, ete., Tract. Co., 73 Ind. A. 
541, 127 NE 857 (holding that, in 
ease of death, plaintiff enters upon 
the trial with a presumption in his 
favor that deceased was in the exer- 
cise of due care until it is overcome 
by evidence; and foll Cleveland, etc., 
R. Co. v. Wise, 186. Ind. 316, 116 NE 
299; Pittsburgh, ete., R. Co. v. Reed, 
36; Ind, A. «67, “75, NE..60,-[disappr 
Grand Trunk Western R. Co. v. Rey- 
nolds, 175 Ind...161, 92. NE 733, 93 
NE 850]);. Lafayette .v. 


infra 


236 


Fitch, 32, 


said that the presumption that one 
suing for injuries alleged to be due 
to defendant’s ‘negligence was free 
from contributory negligence is over- 
come by specific averments of facts 
showing that plaintiff knew, or might 
have known, of the danger, and 
knowing, did not use commensurate 
care). 

“By this act... the additional bur- 
den was not added to the defendant 
of producing evidence to overcome a 
presumption that plaintiff was at the 
time of the injury free from con- 
tributory negligence.” Harmon  v. 
Foran, 48 Ind. A. 262, 94 NE 1050, 
1052, 95 NE 597. ‘ 

[a] Presumption based on_ in- 
stinct of self-preservation as before 
the enactment of the statute (see 
infra § 746 note 99 [a]) is not recog- 
nized. Evansville, ete, R. Co. v. 
Berndt, 172 Ind. 697,88 NE 612: 
Indianapolis v. Keeley, 167 Ind. 516, 
79 NE 499; Cleveland, ete., R. Co. v. 
Starks, 58 Ind. A. 341, 106 NE 646. 

50. See supra § 740 note 16 [al]. 

51. Grand Trunk Western R. Co. 
v. Reynolds, 175 Ind. 161, 92 NE 733, 
93 NE 850; Indiana Union Tract. Co. 
v. Myers, 47 Ind. A. 646, 93 NE 888; 
Nichols v. Baltimore, etc, R. Co., 33 
Ind. A. 229, 70 NE 183, 71. NE 170. 

[a] “Cases decided prior to 1899, 
when the statute cited took effect, 
which declared the common-law rule 
that if a person was injured at a 
railroad crossing the fault was 
prima facie his own, are no longer 
authorities on that question.” -Gen- 
eral American Tank. Car Corp, v. 
Melville, (Ind.) 145 NE 890, 894. 

52.. Evansville, etc, R. Co. v. 
Berndt, 172;Ind. 697,.88 NE 612. 

{a] Applications of rule.—(1) An 
erroneous instruction to the effect 
that deceased, under the circum- 
stances in the case, was presumed 
to have used due care to avoid the 
injury, is harmless where, because 
of the absence of any evidence to 
support, by virtue of the statute, 
the affirmative defense of contribu- 
tory negligence, defendant must lose 
at all events. Logansport v. Green, 
192 Ind. .253, 135 NE 657; < Bvans- 
ville, etc., R. Co..v. Berndt, 172 ;Ind. 
697, 88 NE 612. (2) But such.an in- 
struction is prejudicial to defendant, 


determined is whether plaintiff was 
guilty of contriputory negligence. 
Indianapolis v. Keeley, 167 Ind. 516, 
79 NE 499; Harmon v. Foran, 48 Ind. 
A. 262, 94 NE 1050, 95 NE 597. 


53. See supra § 740. 

54. See infra § 759. 

55. See statutory provisions; and 
supra § 742. 

56. Burns v. Chicago, ete., R. Co., 


223 Ill. A. 489; Bonce v. Dubuque St. 
R.. Co.,, 538 Iowa 278, 5 NW 177,36 
AmR 221; McLane vy. Perkins, 92 Me: 
39, 42 A 255, 48 LRA 487; Chase v, 
Maine .Cent. R.. Co.,.°77; Me, 62.52 


|} AmR 744; Riordan v. Ocean SS. Co., 


124 N. Y, 655, 26 NE 1027; Wiwirow- 
ski _v. Lake Shore, ete. R. Co., 124 
N. Y. 420, 26 NE 1023; Reynolds v. 
New York Cent., etc., R. Co., 58 N. Y. 
248; Warner v. New York Cent. R. 
Co., 44 N. Y. 465; Velthusen v. Union 
R. Co., 152 App. Div. 121, 136 NYS 
622; Scialo v. Steffens, 105 App. Div. 
592, 94 NYS 305; O’Reilly v. Brook- 
lyn Heights R. Co., 82 App. Diy. 492, 
81. NYS_ 572; Bruce v.. Brooklyn 
Heights R. Co., 68 App. Div. 242, 74 
NYS 324; Von Atzinger v. New York 


Centr, ete. 3. Co.) 83 Humareuunos 
NYS 632. 
{a] In. New Hampshire (1) before 


the enactment of the statute chang- 
ing the rule so as to make contribu- 
tory negligence a matter of defense 
in personal injury cases (see infra 
§ 756 note 68 [b]), (2) the rule 
stated in the text prevailed (Wright 
Vv, Boston, etc., R. Co, .74 N. H, 128; 
65 A 687, 124 AmSR 949, 8 LRANS 
882 [overr Lyman v. Boston, etc., R. 
Co., 66 N. H. 200, 20 A 976, 11 LRA 
864; Huntress v. Boston, ete., R. Co., 
eeot, H. 185, 34 A 154, 49 AmSR 

Presumption of due care as to 
children see infra §§ 762-765. 

57. Day v. Boston, ete:, R. Co., 96 
Me. 207, 52 A 771,°90 AmSR 3352 


‘Whalen v. Citizens’ Gas Light Co., 


151 N. Y. 70, 45 NE 363; Weston v. 


Troy, 189 N. Y. 281, 34 NE 780; ‘Rior- 


dan vy. Ocean SS. Co., 124 N. Y. 655, 26 
NE 1027; Von Atzinger v. New York 
Cent, .6tc.) Ri Con 33) “Erut eee eed 
NYS 632; Slotnick v. Prague Amuse- 
ment Co., 161 NYS 288. 
58. See infra § 746. : 
59. See infra § 746 note 99. 


For later cases, developments and changes in the law see cumulative Annotations. samie title, page and note number, 


9g 743-745) 


as to the exercise of due care is recognized as ° 


arising under particular circumstances from the in- 
stinet of self-preservation.°° On the other hand, 
the existence of contributory negligence on the part 
of plaintiff cannot be presumed or inferred in the 
absence of evidence,®! and the mere fact that plain- 


tiff was injured in the accident does not raise a_ 
presumption that he failed to exercise due care.® 


However, because of the view that the burden of 
proof and the presumptions in respect thereof are 
interdependent, it has been held that as plaintiff 
has the burden of proving freedom from contribu- 
tory negligence it necessarily follows that there is 
a presumption that the person injured or killed was 
not using ordinary care.®* 

[§ 744] (d) Instinct of Self-Preservation—aa. In 
General. The doctrine, which has been considered 
elsewhere in this work both generally®* and in con- 
nection with particular titles,°> that the natural in- 
stinct of self-preservation and the known disposi- 
tion of men to avoid personal harm afford the basis 
for a presumption or inference that a person in- 
jured as a result of an accident was in the exercise 
of due care, while frequently enunciated and applied 
-with approval in the cases,°* is the subject of con- 
siderable confusion, as the authorities are not clear, 
nor apparently in accord. as to the circumstances 
under which the rule is applicable,*’ or as to the 
nature, operation, and effect of the presumption 
when indulged in.** Although, in this connection, 

60. See infra §§ 744-748. 

61. Burns v. Chicago, etc., R. Coa. 
223 Ill. A. 439; Rothscnild v. Levy, 
118 Ill. A. 78; Velthusen v. Union R. 


Co., 152 App. Div. 121, 136 NYS 622. 
62. Guggenheim v. Lake Shore, 


461, 63'S 987. 
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generally accepted, 
universal among at. least the adult 
and normal of the race.” 
v. St. Louis, etc., R. Co., 184 Ala. 457, 
(4) 
prompting to the preservation of life 
are thrown into the scale as evidence, 
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the authorities cannot be harmonized, the cases seem 
to warrant the conclusion that the recognition and 
application of the doctrine is in some respects, at 
least, influenced and determined by the rule as to 
the burden of proving contributory negligence in 
the particular jurisdiction.®® 

[§ 745] bb. Where Contributory Negligence Is an 
Affirmative Defense. In those jurisdictions where, 
as part of the common Jaw_ defendant has the bur- 
den of proving contributory negligence as a de- 
fense,’° the presumption arising from the instinct 
of self-preservation is uniformly recognized, al- 
though it is sometimes stated’? or applied so that it 
is apparently, if not actually, limited to actions for 
personal injuries resulting in death;7? but other 
authorities state’* and apply the rule without appar- 
ent distinction in actions for nonfatal personal -in- 
juries,’® and in this connection it may be noted that, 
as complementary to the rule placmg the burden 
of proving contributory negligence as a defense,7* 
a general presumption as to the exercise of due care 
is ordinarily recognized,’” and this is so by statute 
in some jurisdictions.7§ 

Statements of doctrine. The doctrine under con- 
sideration is frequently stated or quoted in the de- 
cisions to the broad effect that the instinct of. self- 
preservation raises a presumption or inference that 
persons act under its promptings in view of impend- 
ing danger,’® or that the rule raises a presumption 
or permits an inference that plaintiff or the per- 

68. See infra § 748. 

69. See chses infra this note; and 
compare infra §§ 745, 746. 

{a] Discussion of rule.—‘“In those 
courts where it [the presumption as 


to the exercise of due care arising 
from the instinct-of self preserva- 


) 
as 


evidentially, 
Ledbetter 


“The instincts 


-etc., R. Co., 66 Mich. 150, 33 NW 161. 
See Gahagan v. Boston, etc., R. Co., 
70 N. H. 441, 50 A 146, 55 LRA 426 
(decided before the statute placing 
the burden of proving contributory 
negligence on defendant). 

63. See supra § 740 note 16. 


64. See Evidence § 35. 

65. See cross references supra PDP 
623. 

66. See cases infra this section; 


‘and §§ 745-748. 

[a] Discussion of rule.—(1) “The 
presumption is founded on a law of 
nature. We know of no more uni- 
versal instinct than that of self 
preservation—none that so _ insist- 
ently urges to care against injury. 
It has its motives to exercise in the 
fear of pain, maiming and death. 
There are few presumptions, based 
on human feelings or experience, that 
have surer foundation.” Baltimore, 
etc., R. Co. v. Landrigan, 191 U. S. 
461, 474,24 SCt 137, 48 L. ed. 262 
[quot Ross v. San Francisco-Oak- 
Jand Terminal R. Co., 47 Cal. A. 753, 
761, 191 P 708; Denver City Tram- 
way Co. v. Carson, 21 Colo. A. 604, 
123 P 680, 689; Kansas City-Leaven- 
worth R. Co. v. Gallagher, 68 Kan. 
‘424, 428, 75 P 469, 64 LRA. 344; 
Whaley v. Vidal, 27.S. D. 627, 132 
NW 242, 246; Tennessee Cent. R. Co. 
‘v. Herb, 134 Tenn. 397, 183 SW 1011, 
1012]. To same effect Gilbert v. 
Tracy, 115 Minn. 443, 132 NW 752; 
Lewis v. Chicago, ete., R.. Co., 111 
Minn. 509, 127 NW 180; Rober v. 
Northern Pac. R. Co., 25. N. D. 394, 
142 NW 22; Kunkel v. Minneapolis, 
ime Co:, 18) Nee D. 367, 121..NW 
$30. (2) ‘In other words, the law 
should and will presume that a sane 
man will exercise reasonable care 
and precaution in the preservation of 
his life, and that he will not know-, 
ingly. expose or Subject himself to 
those injuries and risks that he 
might reasonably expect. would inflict 
mortal injuries.’”” Adams v. Bunker} 
‘Hill, ete., Min. Co., 12 Ida, 637, 648, 
89 P 624, 11 LRANS 844. (3) “It is 


like the presumptions of sanity and 
innocence.” Way v. Illinois Cent. R. 
Co., 40 Iowa 341, 345. 

[b] Time when due care is pre- 
sumed.—(1) The presumption of due 
care is not confined to its exercise 
at the time of the accident, but in- 
cludes due care in getting into the 
situation. Merchants’ Transfer, etc., 
Co. v. Chicago, etc.,.R. Co., 170 Iowa 
878, 150 NW 720. (2) Thus an in- 
struction that, if there were no eye- 
witnesses as to the manner in which 
plaintiff’s . driver was conducting 
himself ‘fat the time of’ the acci- 
dent, the law presumes he was exer- 
cising ordinary care and prudence, 
unless the facts and circumstances 
negatived such presumption, does not 
eorrectly inform the jury of the re- 
buttable presumption, in the absence 
of obtainable direct evidence, that a 
person killed in an accident was ex- 
ercising due care in getting into the 
situation in which he was killed. 
Merchants’ Transfer, etc, Co. v. 
Chicago, etc., R: Co., supra. 

[ec] Instinct operative only when 
danger is perceived.—'‘’'The presump- 
tion is based upon human experience 
that a man will, in the presence of 
danger, act in accordance with. the 
instinct. of  self-preservation, but 
that instinct is only operative when 
danger is perceived. The law recog. 
nizes that there are persons who are 
careless, heedless and inattentive as 
well as those who are prudent and 
eareful, and that the instinct of self- 
preservation does not uniformly lead 
men to exercise care to ascertain 
whether conditions exist which are 
likely to inflict injury.’’ Collision v. 


Illinois <Gents).R.. Co4)2239 211.532, 
537, 88 NE 251 [quot. Newell v. 
Cleveland, ete., R. Co., 261 Ill. 505, 


509, 104 NE 223]. .To same. effect 
Chase v.. M&ine Cent. R. Co., 77 Me. 
62, 52 AmR 744. 

Conflicting presumptions see supra 
§ 738 text and notes 55-59. 

67.. See infra, §§ 745-747. 


tion] underlies the rule that the bur- 
den of proving contributory negli- 
gence rests upon the defendant, and 
must be maintained by a fair pre- 
ponderance of, the evidence, its force 
and influence are so largely embodied 
in the enforcement of that rule that 
it has little independent application, 
Save as it rests upon a general, but 
not .invariable, rule of human ex- 
perience which may and should be 
considered in determining the credi- 
bility of evidence and the weight to 
be given to it when these matters are 
not otherwise entirely clear.” Wa- 
bash R. Co. v. De Tar, 141 Fed. 932, 
939, 73 CCA 166, 4 LRANS 352, 


70. See infra § 755. ‘ 
71. See cases infra this section 
72. See cases infra notes 83-88. 
73. See cases infra notes 90, 91. 
74 See cases infra notes 79-81. 
75. See cases infra notes 92-94. 
76. See supra § 740. 
77. See supra § 741. 
78. infra § 742, 


U. S.—Bradley v. Missouri 

Pac. R. Co., 288 Fed. 484; Wabash R. 

Co. v. De Tar, 141 Fed. 932, 73 CCA 

166, 4 LRANS 352. . 

Fla.—Southern Exp. Co. v. Wil- 

liamson, 66 Fla. 286, 68 S 433, LRA 
1916C 1208. ‘ 


Kan.—Hidson v. Chicago, ete, R. 
Co., 85 Kan. 329, 116 P 485. 
Md.—Philadelphia, ete, R. Co. v. 


Stebbing, 62 Md. 504; Northern Cent. 
R. Co. v. Geis, 31 Md. 357, 100 AmD 


69. 

Mo.—Stottler v. Wabash R. Co., 181 
Mo. A. 642, 657, 164 SW 668. 

Tenn.—Stewart v. Nashville, 96 
Tenn. 50, 33 SW 613. 

Wis.—Rusczek v. Chicago, etc., R. 
Co., 191 Wis. 180, 184, 210 NW 361, 

“Ordinarily, the presumption is 
that a person, with the love of life 
common to all, exercises such due 
care as the circumstances permit toe 
protect himself from injury.” Wid- 
son v. Chicago, ete., R..Co., 85 Kan. 
329, 330, 116 P 485. 
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son injured,®° or the person injured or killed, was 
in the exercise of due care. On the other hand. the © 
doctrine is often framed in language restricting its 
operation, in conformity with the principles appli- | 
cable in actions for wrongful death,*? to the con- 
duct of a deceased or to situations where there are 
no eyewitnesses of, or any direct testimony as to, the | 
conduct of the person injured at the time of the | 


accident which led to his death.** 


Actions for wrongful death. In conformity with 
either of the usual statements of the doctrine found 
in the ecases,8* but subject, however, to the rules 
which preclude its operation under certain states 
of the evidence,®* it is well settled that, in an action 
brought to recover damages for wrongful death, the 
instinct of self-preservation raises a presumption or 
permits an inference that the person killed was in 
the exercise of due care,8* and many decisions, al- 
though ‘stating the rule’? broadly, have applied it 


in actions for death.’§ 
Actions for nonfatal injuries. 


“The law indulges a presumption 
to the effect that every person con- 
ducts himself in accordance with the 
precepts of ordinary care for his own 
safety.” Stottler v. Wabash R. Co., 
supra. 

g0. Denver Tramway Co. v. Reid, 
4 Colo. A. 53,.35 P 269; Jones v. Jop- 
lin, etc., R. Co., 91 Kan. 282, 285, 137 
PvtoG. 

“A jury may infer ordinary care 
and diligence on the part of an in- 
jured person from the love of life, 
or the instinct of self-preservation, 
and the known disposition of men to 
avoid injury.’ Dewald v. Kansas 
City, etc., R. Co., 44 Kan. 586, 591, 24 
P 1101 [quot Jones v. Joplin, etc., R. 
Co., supra: Kansas City- Leavenworth 
--R. Co. v. Gallagher, 68 Kan. 424, 42 
75 P 469, 64 LRA 344; Atchison, Bee 
R. Co. v. Hill, 57 Kan. 139, 142, 45 P 


581]. 
81. Adams vy. Bunker Hill, etc., 
Min. Co., 12 Ida: 637, 89 P 624, 11 


LRANS 844; Chase v. Chicago, etc., 
R. Co., 91 Nebr. 81, 135 NW 430; Nil- 
son v. Chicago, ete., R. Co., 84 Nebr. 
595, 121 NW. 1128; Grimm v. Omaha 
Electric Light, etc., Co., 79 Nebr. 395, 
114 NW 769. 

- 82. See Death § 167. 

83. U. S—New Attna Portland 
Cement Co. v. Hatt, 231 Fed. 611, 145 
CCA 497; Northern Pac. R. Co. -v. 
Spike, 121 Fed. 44, 57 CCA 384. 

Ida.—Staab v. Rocky Mountain 
Bell Tel. Co., 23 Ida. 314, 129 P 
1078. 

Kan.—Atchison, ete., R. Co. v. Hill, 
57 Kan. 139/ 45 P 581. 

Minn.—Gilbert v. Tracy, 115 Minn. 
443, 132 NW 752; Lewis v. Chicago, 
ete.,7R. Co., 120 Minns509)° 127 SN W. 
180. 

Nebr.—Engel v. Chicago, etc, R. 

Co., 111 Nebr. 21, 195 NW 523; Sippel 
v. Missouri Pac. R. Co., 102 Nebr. 
597, 168 NW 356. 
* N. D.—Rober v. Northern Pac. R. 
Co., 25 N. D. 394, 142 NW 22; Kun- 
kel v. Minneapolis, ete., R. Co., 18 N. 
DD. 867,, 121, NW 880; Cameron. ‘¥v. 
Great Northern R. Co., 8 N. D. 124, 
77 NW 1016. 

Pa.—Schum vy. Pennsylvania R. Co., 
107 Pa, 8, 52 AmR 468. 

Tenn.—Tennessee Cent. R. Co. v. 
Herb, 134 Tenn. 397, 183 SW 1011. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860. 


¢ 84. See supra text and notes 79- 
3. 

85. See infra §§ 747, 748. 

86. U. S.—Baltimore, ete., R. Co. 


v. Landrigan, 191 U. S. 461, 24 SCt 
137, 48 L. ed. 262; Texas; etc., R. Co. 
v. Gentry, 163 U. S. 353, 16 SCt 1104, 
41 L. ed. 186; Bradley v. Missouri 
Pac. R. Co., 288 Fed. 484; New Attna 


According to,some 


NEGLIGENCE 


where evidence 


[§§ 745-746 


authorities, because of the restricted application 
of the rule®® and its inapplicability to situations 


as to the conduct of the injured 


person is available as in the case of a plaintiff who 
has survived the accident,°° the presumption arising 
from the instinct of self-preservation i is not indulged 
in nonfatal personal injuries.®* 
the presumption of due care has been indulged in 


On the other hand, 


favor of a plaintiff suing for nonfatal injuries sus- 


as applying to 


person.®* 


tained by himself ;%? and it has also been recognized 


plaintiff in an action brought to 


recover damages for injury to property®® at least 
where the injuries were received under cireum- 
stances av iitelt might also have involved injury to 


[§ 746] cc. When Plaintiff Has Burden of Prov- 
ing Freedom from. Contributory Negligence. 
though, in accordance with the general rule prevail- 
ing in jurisdictions where plaintiff has the burden 


Al- 


of proving freedom from contributory negligence 


Portland Cement Co. v. Hatt, 231 
Fed. 611, 145 CCA 497; Wabash R. 
Co. v. De’ Tar, 141 Fed: 932, 73 CCA 
166, 4 LRANS 352; Northern Pac. R. 
es v. Spike, 121 Fed. 44, 57 CCA 

Ala.—Ledbetter v. St. Louis, 
R. Co., 184 Ala. 457, 63 S 987. 

Ida.—Staab v. Rocky Mountain 
Bell Tel..Co,; 28) 1da. 314. 129, P 1078+ 
Fleenor v. Oregon Short Line R. Co., 
16 Ida. 781, 102 P 897; Pilmer v. 
Boise Tract. Co:, 14 ‘Ida. 327, 94 P 
432, 125 AmSR 161, 15 LRANS 254. 

Kan.—Fike v. Atchison, ete, R. 
Co., 90 Kan. 409, 183 P 871; Atchison, 
etc., R. Co. v. Baumgartner, 74 Kan. 
148, 85 P 822, 10 AnnCas 1094; Kan- 
sas City-Leavenworth R. Co. v. Gal- 
lagher, 68 Kan. 424, 75 P 469, 64 
LRA 3844; Atchison, ete, R. Co. v. 
Hill, 5% Kani 189,745 Posi. 

* Md.—Northern Cent. R. Co. vy. 
Geis, 31 Md. 357, 100 AmD 69. 

Minn.—Gilbert v. Tracy, 115 Minn. 
443, 132 NW 752; Lewis v. Chicago, 
etc., R. Co:, 111 Minn. 509, 127 NW 
180; Peterson v. Merchants’ El. Co., 
111 Minn, 105,.126 NW 534, 137 
AmSR 537, 27 LRANS 816; Searfoss 
v. Chicago, etc., R. Co., 106 Minn. 
490, 119 NW 66; Hendrickson v. 
Great Northern R. Co., 49 Minn. 245, 
eae 1044, 32 AmSR 540, 16 LRA 

Miss.—Kress v. Markline, 117 Miss. 
37, 77 S 858. 

Mo.—State v. Cox, 298 Mo. 427, 250 
SW 551; Flynn v. Kansas City, etc., 
Ri -Co.,°° 78°? Mos 1965747. AmR “99° 
Newton v. Wabash R. Co., 152 Mo. A. 
167, 132 SW 1195. 

Nebr.—Engel v. Chicago, etc., R. 
Co., 111 Nebr. 21, 195 NW 528; Arm- 
strong v. Union Stock Yards Co., 93 
Nebr. 258, 140 NW 158. 

N. C.—Cogdell v. Wilmington, etc., 
R. Co., 182 N. C. 852; 44 SE 618. 

N. D.—Rober y. Northern PaeR. 
Co., 25 N. D. 394, 142 NW 22; Kunkel 
v. Minneapolis, ete., RY Cog 18 N. D. 
867, 121 NW 830; Cameron v. Great 
rote oot R. Co., 8 N. D. 124, 77 NW 


etc., 


Pa.— Pennsylvania R. Co. v. Weber, 
76 Pa. 157, 18 AmR 407. 


S. D.—Whaley v. Vidal, 27 S. D. 
627, 1832 NW 242. 
Tenn.—Tennessee Cent. R. Co. v. 


Herb, 134 Tenn. 397, 188 SW 1011. 

Va.—Southern R. Co. v. Bryant, 95 
Va. 212, 28 SE 183. 

[a] In California (1) although 
there is a statute creating a pre- 
Sumption as to due ware (see supra 
§ 741 note 23 [a]), (2) the presump- 
tion arising from the instinct of self- 
preservation has been recognized 
(Crabbe v..Mammoth Channel Gold 
Min. Co., ‘168 Cal. 500,°143 BP 714; 


as part of his case,®® no presumption as to the exer- 


Gay v. Winter, 34 Cal. 153; Little v. 
Yanagisawa, 70 Cal. A. 303, 233: P 
357; Green v. Southern Pac. Co., 53 
Cal. A. 194, 199 P 1059; Ross v. San 
Francisco-Oakland Terminal R. Co., 
AW Cali AA 258s: LOM?) L03) = 


Pid See supra text and note 79— 
81. 
8s. U. S.—Bradley v. Missouri 
Pac. R. Co., 288 Fed. 484. < 
Ida.—Adams y. Bunker Hill, etce., 
Min. Co., 12 Ida. 687, 89 P 624, 11 
LRANS 844. 


Kan.—Jones v. Joplin, ete., R. Co., 
91 Kan.-282, 1387, P 796; Bidson, v. 
Chicago, etc., R. Co., 85 Kan. 329, 
116 P 485; Kansas City-Leavenworth 
R. Co. v. Gallagher, 68 Kan. 424,. 75 
P 469, 64 LRA 344, 


Md.—Northern Cent. R. Co. v. 
Geis, 31 Md. 357, 100 AmD 69. 

Mo.—Stottler v. Wabash R. Co., i81 
Mo. A. 642, 164 SW 668. 

Nebr.—Chase vy. Chicago, etc., R. 
Co., 91 Nebr. 81, 135 NW. 430; Nil- 
son v. Chicago, etc., R. Co., 84 Nebr. 


595, 121 NW 1128; Grimm v. Omaha 
Blectric Light, etc., Co., 79 Nebr. 395, 
a NW 769, 79 Nebr. 387, 112 NW 
Wis.—Rusezk vy. Chicago, ete., R. 
Co., 191 Wis. 130, 210 NW. 361. 
89. See supra text and notes 82, 83, 
90. See infra § 747. 


91. American R. Co. v. Lopez, 3 
F. (2d) 876; Wabash R. Co. v. De 
Tar; 141 ‘Fed. 932; 73 CGA, 166.4 


LRANS 352 (criticizing as dictum and 
not controlling the statement to the 
contrary contained in Northern Pac. 
R. Co. v. Spike, 121 Fed. 44, 57 CCA 
384); Atchison, ete., R. Co. v. Gutier- 
rez, (Ariz.) 249 P 66; Carson v. Tur- 
rish, 140 Minn, 445, 168. NW 349, 
LRA1918F 154. Contra The City of 
Naples, 69 Fed. 794, 16 CCA 421. 
92. Colo.—Denver Tramway Co. v. 
Reid, =4 Colo: As 58,;:85sP 269. 
D. C.—Atchison v. Wills, 21 App. 
Wil- 


548. 
Fla.—Southern Exp. Co. v. 

liamson, 66 Fla. 286, 63 S 438, LRA 

1916C 1208. 


Pa.—Hadley v. Coatesville, 78 Pa. 


Super. 465. 
Tenn.—Stewart v. Nashville, 96 
Tenn. 50, 23 SW 613. 


93. See infra note 94. 
94. Prince George’s County v. Bur- 


gess, 61 Md. 29, 48 AmR 88 (where, — 


it was held that the presumption 
that a man will act prudently and 
with care for his own safety and 
will not recklessly rush into destruc- 
tion must exist where the action was 
for injuries and death of a horse 
caused by his getting into a hole in 
a bridge while he was being driven 
by plaintiff). 
95. See infra § 759. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 746} 


eise of due care is ordinarily recognized,®* in recog- 
nition of the evident injustice of the rule requiring 
plaintiff to show freedom from contributory negli- 
“gence in cases where there is no evidence what- 
as to the exercise of 
care by the injured party, and no such evidence is 
attainable by reason of the death of the party in- 
jured,®’ some of the jurisdictions under considera- 
tion have adopted and applied the rule that a pre- 
sumption of due eare arises in such cases from the 
Accordingly, 
though the doctrine is denied in some jurisdictions,” 


ever, one way or the other, 


instinct of  self-preservation.%® 


96. See supra §§ 740, 743. 

97. Ames y. Waterloo, etc., Rapid 
bbs nth Co., 120 Iowa 640, 95 NW 

[a] “The origin in this state of 
the rule that the presumption of ac- 
tion dictated by the instinct of self- 
preservation is due to the peculiar 
doctrine announced by this court in 
early cases that the burden of show- 
ing affirmatively freedom from con- 
tributory negligence is on the plain- 
tiff; and it was introduced in order 
to avoid the evident injustice of 
such a doctrine in cases where there 
was no evidence whatever one way 
or the other as to the exercise of 
eare by the injured party, and no 
such evidence was attainable by rea- 
-son of the death of the party in- 
jured and absence of any proof as 
to the circumstances attending the 


injury.” Ames v. Waterloo, etc., 
Rapid Transit Co:, 120 Iowa 640, 646, 
95 NW_ 161. 

98. ve cases infra note 2. 


99. Day v. Boston, etc., R. Co., 
96 Me. 207, 52 A 771, 90 AmSR 335; 
McLane v. Perkins, 92 Me. 39, 42 A 
255, 438 LRA 487; Chase vv. "Maine 
Cent. R. Co., 77 Me. 62, 52 AmR 744; 
Riordan v. Ocean SS, Co., 124 N. Y. 
655, 26 NE 1027; Wiwirowski v. Lake 
Shore, etc., R. Co., 124 N. Y. +420, 26 
NE 1023; Cordell v. New York Ceént., 
etc., R. Co., U5 IN. ¥S% 330% Reynolds 
v. New York Cent., etc., R. Co., 58 N. 


Y. 248; Axelrod v. New York City 
Re Co. 6109) App, Div. 87%) 295 NYS 
1072; Geoghegan v. Atlas SS. Coy 


3 Mise. 224, 22 NYS 749 [aff 146 N. 
Y. 369, 40 NE 507]. See Warner v. 
New York Cent. R. Co., 44 N. Y. 465 
(where the doctrine that the infer- 
ence of due care arising from the 
instinct of self-preservation as rec- 
ognized in some of the earlier cases 
[see Johnson vy. Hudson River R. 
Co., 20 N. Y. 65, 75 AmD 375] was 
denied as being inconsistent with the 
rule placing the burden of proving 


freedom from contributory negli- 
gence on plaintiff). 
[a] In Indiana (1) before the 


statute changed the rule as to bur- 
den of proof in personal injury cases 
(see infra § 756 note 68 [a]), the pre- 
sumption arising from the instinct 
of self-preservation was not recog- 
nized.- Indiana, etc., R. Co. v. Greene, 
106 Ind. 279, 6 NE 603, 55 AmR 736; 
Pittsburgh, "etc., 1 Co. v. Bennett, 
9 Ind. A. 92, 35 NE 1033. (2) And 
this rule is adhered to notwithstand- 
ing the statute see supra § 742 note 
49 [a]. 

rb In Massachusetts, before the 
rule was changed by statute (see in- 


fra § 742 note 40 [a]), a presumption’ 


of.due care on the part of a deceased 
was not indulged as a substitute for 
proof. Livermore v. Fitchburg R. 
Co., 163 Mass. 132, 39 NE 789; Moore 
v. Boston, ete., R. Co., 159 Mass. 399; 
34 NE 366. 

[c] In New Hampshire (1) in 
eases decided before the enactment 
of the statute placing the burden of 
‘proving contributory negligence on 
defendant in tort actions for per- 
sonal injuries (see infra § 756 note 
68 [b]) (2) no inference of decedent’s 
care could be drawn from the in- 
stinct of self- Bee ee (Chabott 
iv, Grand Trunk R. Co., 77 N. H. 133, 
88 A 995; Greenwood v. inet etc., 


* NEGLIGENCE 


al- 


R. Co., 77 N. H. 101, 88 A 217; Stearns 
v. Boston, ete:, Ri“ Co) "75 N. H. 40, 
RAS SOE Be ‘AnnCas 1166; Wright v. 
Boston, ete., R. Co., 74 'N. H. 128, 
65 A 687, 124 AmSR 949, 8 LRANS 
832 [overr Huntress y. Boston, etc., 
ee C05 66 NaH OL Sib 34 eA 154, 49 
AmSR 600, and dist Waldron v. Bos- 
tonvpetes Ra Cone CL MINE MES 03.6 25a Zo 
443; Lyman v. Boston, etc., R. Co., 
66° No Hy 200) 20" As’ 976, 11° LRA! 


364]). 

[ad] Well considered case.—Wright 
v. Boston, etc., R; Co., 74 N. H. 128, 
65 A 687, 124 AmSR 949, 8 LRANS 
832 (containing discussion and eriti- 
cism of the contrary rule). 

fe] “In all cases the plaintiff's 
freedom from _ contributory negli- 
gence in the particular case must af- 
firmatively appear in evidence or at 
least by some legitimate inference 
from the evidence. It is not to be 
presumed. If sought to be _ estab- 
lished by inference it must be by 
inference from facts in evidence in 
the case. It cannot be inferred from 
general conduct, nor from the habits 
or instincts of mankind, nor from 
the argument that men are likely to 
be careful in danger. It is as true 
that men are careless as that they 
are careful. It is as true that men 
negligently contribute to their own 


injury as that they do not.” Mc- 
Lane v. Perkins, 92 Me. 39, 46, 42 
A. 255, 48 LRA 487. 

{f] “It is mo more than an ac- 


companiment or an appurtenance of 
evidence. It may have some influence 
upon the interpretation of facts af- 
firmatively presented. It pertains, as 
said by defendant’s counsel, to those 
natural laws in connection with 
which all evidence may be weighed. 
It belongs to the class of slight pre- 
sumptions, described by Mr. Best, 
which, ‘taken singly, do not either 
constitute proof or shift the burden 
of proof.’ 1 Best, Ev. § 319. itt 
may give character or force to facts 
already proved. But it does not of 
itself add or create proof. DA Pigg IS 
rather an argument or mode of rea- 
soning upon evidence. Practically 
speaking, it is no more than that a 
person’s motive may be taken into 
consideration in relation to any act 
done by such _ person.” Chase v. 
Maine Cent. R. Co., 77 Me. 62, 66, 52 
AmR 744. 

{g] The fact “that the only wit- 
ness who could testify to facts show- 
ing such care is dead, and the plain- 
tiff is thus left without the evidence, 
does not enable the plaintiff to re- 


cover without the evidence.’ Day 
v. Boston, ete., R. Co., 96 Me. 207, 
217, 52 A eel 90 AmSR 335. 

[h] Reasons for rule.—(1) ‘This 


motive for personal safety does not 
operate upon the minds of men un- 
til they can clearly see that they 
are endangered by their carelessness. 
It does not keep them from careless 
acts. The danger is often not seen 
until too late to be extricated from 
ties The careless act usually pre- 
cedes the moment when the natural 
instincts for self-preservation are 
aroused. And a man is quite prone 
to take risks.’”’” Chase v. Maine Cent. 
R, Co., 77 Me. 62, 67, 52 AmR 744. 
(2) There is no presumption that a 
person exposed to danger will exer- 
cise care and prudence for his own 


other jurisdictions hold, 
principles in actions for wrongful death,! that where 
the alleged act of negligence resulted in death and 
there were no eyewitnesses of the accident or any 
direct testimony as to the conduct of deceased, the 
natural instinct of self-preservation and the known 
disposition of men to avoid personal injury raises 
a presumption or inference that deceased was in 
the exercise of due care which may be taken into 
consideration in determining the question of con- 
tributory negligence.” 
is not recognized or applied in actions for nonfatal 
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in conformity with the 


This presumption, however, 


safety. Geoghegan vy. Atlas SS. Co., 
3 Mise. 224, 22 NYS 749 [aff 146 N. 
Y. 369, 40 NE 507). (3) “Human 
experience is to the effect that per- 
sons exposed to danger will fre- 
quently forego the ordinary precau- 
tions of safety.” Wiwirowski  v. 
Lake Shore,’ ete., R. Co., 124 N. Y. 
420, 425, 26 NE 1023. To same ef- 
fect Riordan v. Ocean SS. Co.,. 124 
NiO Y.655, 26) NB 1027) -2(4)% “The 
rule herein affirmed may seem to 
work a hardship in Such a case as 
this, where the plaintiff is prevented 
from compliance with the rule by the 
suddenness and magnitude of the 
disaster itself sweeping away all 
possible evidence, but if the rule were 
otherwise it would work equal hard- 
ship to a-defendant. It is not a 
peculiar hardship however. Many 
meritorious claims and defenses often 
fail for want of legal evidence to 
establish them. Judgments of courts, 
however, should never be based upon 
conjecture, but always and only upon 
evidence.” McLane v. Perkins, 92 
Me. 39, 48, 42 A 225, 48 LRA 487. 

1. See Death § 167. 

2 Chicago, etc., R. Co. v. Wilson, 
225 Ill. 50, 80 NE 56, 116 AmSR 102; 
Chicago, etc., R. Co. v, Heerey, 203 
Ill. 492, 68 NE 74; Chicago, etc., R. 
Cok v> Beaver, 199 Ill. 34, 65 NE 144; 
Cleveland, ete., R. Co. v. Keenan, 190 
ey 210, 60 NE 107; Chicago, etc., R. 
Co. v. Gunderson, 174 Il. 495, 51 ‘NE 
708; Baltimore, etc., R. Co. Vv. Then, 
159 Til. 535, 42 NE 971; Tilinois Cent. 
Ry Cowes Nowicki, 148 "TH. 29, 35 NE 
358 [aff 46 Ill. A. 566]; Chicago, uct 
R. ‘Co. v. Clark, 108 Ill: 113; Schaffner 
Vetere Massey Go., 189 Tl. A.’ 391 
[aff 270 Ill. 207, 110 NE 381]; Chi- 
cago v. Thomas, 141 Ill. A. 122; Day- 
enport, etc., R. Co. v. DeYaeger, 112 
TW Al b38 72 Chicago; etc), Re Conwy. 
Keely, 103 Ill. A. 205; In re Hill, 202 
Iowa 1038, 208 NW 334, 210 NW 241; 
Merchants’ Transfer, etc., Co. v. Chi- 
cago, etc., R. Co., 170 Iowa 378, 150 
NW 720; “Sanderson wv, Chicago, etc., 
R. Co,, 167 Iowa 90, 149 NW 188; 
Dreier v. McDermott, 157 Iowa 726, 
141 NW 315, 50 LRANS 566; Stephen- 
son v. Sheffield Brick, etc., CO ao 
Iowa 871, 130 NW 586: Gray v. Chi- 
cago, etc, R. Co., 148 sora 268, 121 
NW 1097; Lunde v. Cudahy Packing 
Co., 139 Iowa 688, 117 NW 1068; Ellis 
v. Republic Oil Co., 133 Iowa Le 110 
NW 20; Bell v. Clarion, 113 Iowa 126, 
84 NW 962; Crawford vy. Chicago, 
OC pe OO, 109 Iowa 433, 80 NW 519; 
Dalton v. Chicago, etc, R. Co., 104 
Iowa 26, 73 NW. 349; "Spaulding Vv. 
Chicago, etc., R. Co., 98 Iowa 205, 67 
NW 227; Baker vy. Chicago, etc., Re 
Co,, 95 Iowa 163, 68 NW 667: Hop- 
kinson vy. Knapp, etc:, Co., 92 Towa 
328, 60 NW 653; Burns Vy Chicago, 
etc., R. Co., 69 Iowa 450, 30 NW 25, 
58 AmR 237; Way vy. Illinois Cent. 
R. Co., 40 Iowa 341; Greenleaf v. Illi- 
nois Cent. R. Co, 29 Iowa 14, 4 AmR 
Pi; Parsons* v.: BY ody Dua Pont de 
Nemours Powder Co., 198 Mich. 409, 
164 NW 418, LRA1918A 406; Gates v. 
Bebee, 170 "Mich. 107, 185 NW 934; 
Gilbert v. Ann Arbor eS, |. COs; 161 
Mich. 73, 125 NW 745; Adams v. Iron 
Cliffs Co., 78 Mich. 271, 44 NW 270, 
18 AmSR 441; Mynning Vv. Detroit, 
ete, Re Coy, 64 Mich. 93, 31 NW 147, 
8 AmSR 804, 67 Mich. 677, 35 NW 
811; Savage v. Rhode Island Co., 28 
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personal injuries or injuries to property.** 
[§ 747] dd. Unavailability of Evidence as Condi- 


tion to Operation of Presumption. 


been held that the presumption of due care arising 
from the instinct of self-preservation operates only 
in the absence of evidence to the contrary® or has 
probative force only where there is a total absence 
of evidence, one way or the other, as to the conduct 
of the person in question,® some authorities also 
hold that the presumption arises only where direct 
evidence as to whether the injured party did or did 
not exercise reasonable care is not obtainable, and 


R. I. 391, 67 A 633; Judge v. Narra- 
gansett Hlectric Lighting Co., 21 R. I. 
128, 42 A 507 [new trial den 23 R. I. 
208, 49 A 961, and expl Cassidy v. 
Angell, 12 R. I. 447, 34 AmR 690]. 

3-4. See infra § 747 note 9. 

5. See infra § 748 note 28. 

6. See infra § 748 notes 31-3) 

7. Ariz.—Atchison, etc., R. Co. v. 
Gutierrez, 249 P 66. 

Iowa.—Merchants’ Transfer, etc., 
Co. v. Chicago, etc., R. Co., 170 Iowa 
378, 150 NW 720; Sanderson vy. Chi- 
eago, etc. R. Co., 167 Iowa 90, 149 
NW 188; Wilson v. Illinois Cent. R. 
Co., 150 Iowa.33, 129 NW. 340, 34 
LRANS 687; .Burk v. Walsh, 118 
Iowa 397, 92 NW 65; Salyers v. Mon- 
roe, 104 Iowa 74, 73 NW 606; Rey- 
nolds v. Keokuk, 72 Iowa 371, 34 NW 
167. 

Mich.—Gates v. Beebe, 170 Mich. 
107, 185 NW 934; Mynning v. Detroit, 
ete., R. Co., 67 Mich. 677, 35 NW 811. 

N. D.—Cameron y. Great Northern 
R. Co., 8 N. D. 124,:77 NW_1016. 

Tenn.—Tennessee Cent. R. Co. Vv. 
Herb, 134 Tenn. 397, 183 SW 1011. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860. 

“Where there is direct testimony 
introduced by the party who invokes 
the presumption as to the conduct of 
the party injured, or where it lies 
within the power of the party who 
has the duty of proving this ultimate 
fact to produce testimony which will 
show affirmatively the existence of 
the fact,’ the presumption does not 
arise. Sanderson v. Chicago, etc., R. 
Co., 167 Lowa 90, 102, 149 NW 188. 

[a] Discussion of rule.—‘‘It would 
be improper for the court to say to 
the jury that if there is no direct 
evidence in the case as to how the 
party was conducting himself, they 
should indulge in the presumption 
that he was exercising reasonable 
eare. Such a rule, if allowed, would 
be applicable in every case where the 
party having the burden of proof, on 
the question of contributory negli- 
gence, failed to introduce any direct 
testimony as to how the party in- 
jured was conducting himself at the 
time of the injury. Of course, if 
there is direct evidence as to how 
he was conducting himself, the pre- 
sumption does not obtain, but the 
converse is not true that, if there is 
no direct evidence as to how he was 
conducting himself, the presumption 
does obtain. . The burden being on 
the complaining party to prove free- 
dom from contributory negligence, 
the absence of direct evidence as to 
how he was conducting himself does 
not raise the presumption in his 
favor, unless it appears that there 
was no eyewitness to the transaction, 
and, therefore, no obtainable direct 
evidence as to how he was conduct- 
ing himself.” Merchants’. Transfer, 
etc., Cou, v., Chicago,, etc.,: R.Co.,, 170 
Towa 378, 3938, 150 NW 720. 

‘{b] Reason for rule.— “It has 
never been held, nor would it present 
a sound legal or moral doctrine to 
say that one, whose conduct is in- 
volved, may withhold evidence at 
hand, or evidence within his reach, 
which would tend to show what his 
conduct was, whether careful or neg- 
ligent, and then rely upon and have 


‘enport, 
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Although it has 


the benefit of the mere presumption 
or inference that he was careful. If 
this were to be tolerated, then in 
every case of personal injury result- 
ing in death, the plaintiff could re- 
frain from. calling any witnesses, no 
matter how numerous they might be, 
who knew or could testify as to the 
deceased’s conduct at, or about the 
time of the injury, and rely upon the 
inference that he was exercising rea- 
sonable care for his own safety, and 
thereby avoid the necessity of prov- 
ing, by direct testimony, an _ulti- 
mate fact essential to his right. to re- 
covery, or shift the burden of proof 
upon the defendant to show that he 
was, in fact, negligent.” Sanderson 
v. Chicago, ete., R. Co., 167 Iowa 90, 
105, 149 NW 188. 

[ec] Where the accident is’ ob- 
served from various points, no pre- 
sumption arising from the instincts 
of self-preservation can be indulged. 
Shortino v. Salt Lake, ete., R. Co., 52 
Utah 476, 174 P 860. 

8. Gray..v. Chicago, ete., .R, Co., 
143 Iowa 268, 121 NW 1097. 

[a] Thus “the fact that there are 
living witnesses who can testify to 
facts, shortly before or shortly after 
the accident does not interfere with 
the application of the rule. In Phin- 
ney v. Illinois Cent. R. Co., 122 Iowa 
488, 98 NW 358, a surviving witness 
was standing by the deceased when 
he fell from the car, and in Lunde v. 
Cudahy Packing Co., 139 Iowa .688, 
117 NW 1068, another person was in 
the same room when deceased fell 
into the wheel pit; but as_ neither 
saw. what care, if any, the deceased 
exercised for his own safety, it was 
held in each instance that the ad- 
ministrator was entitled to the bene- 
fit of the presumption.’”” Gray v. Chi- 
cago, ete,, R, Co., 143 Iowa 268, 279, 
121 NW _ 1097. 

[b] -In Mfllinois.—(1) “That the 
right of the jury to take into con- 
sideration the natural instincts which 
prompt one to the preservation of 
life and the avoidance of injury is 
limited to cases where the accident 
is not seen by an eye-witness, seems 


‘to be indicated in Illinois Cent. R, Co. 


v. Nowicki, 148 Ill. 29, 35 NE 358; 
Chicago, etc., R. Co. v. Heerey, 203 
Ill. 492, 68 NB 74; and Chicago, etce., 
Rie ‘Go... ev. Reel, )d'03 > Mlly » Ay 220647 
Davenport, ete., R. Co. v. DeYaeger, 
112.111. A. 537, 542, 548,..(2)- “In; Chi- 
cago, ete., R. Co. v. Gunderson, 174 
Ill. 495, 51 NE 708, and Chicago, etce., 
R, Co, v. Beaver, 199 Ill. 384, 65 NE 
144, it is not stated that that rule is 
only applicable where no one saw the 
accident, but the opinion in each of 
those cases specially notes the fact 
that no one saw the accident.” Dav- 
etc, R. Co... v. DeYaeger, 
supra, (3) “On the other hand, in 
Baltimore, ete., R. Co. v. Then, 159 
Ill. 585, 42. NE 971, and Cleveland, 
etc., R. Co. v, Keenan, 190 Ill. 217, 60 
NE 107, the rule is laid down in gen- 
eral terms that the instincts of self- 
preservation may be considered in de- 
termining whether deceased exercised 


due care; and there is no suggestion ]. 


in those cases that no one saw the 
accident there, or that the rule. is 
limited, to such cases.’ Davenport, 
etce., R. Co, v. DeYaeger, supra. (4) 


-[§§ 746-747 


hence operates only in cases where there were no 
eyewitnesses to the transaction’ who are able to 
testify as to the condact of the injured person at 
the time he received the injuries.® 
jurisdictions where the preceding rules prevail, the 
presumption of due care arising from the instinet 
of self-preservation applies only in the case of death 
of the injured person, and can have no application 
/in actions to recover for injuries to property or 
person where plaintiff, having survived the acci- 
dent, testifies, or is able to testify, as to what care 
he exercised on the occasion in question.? 


Accordingly, in 


However, 


However, it was held that “if the in- 
stinets tending to self-preservation 
should not be considered where there 
is an eye-witness of the accident, 
that limitation should only apply to 


‘cases where a witness has seen and 


is able to describe the conduct of the 
deceased at the time of and just 
prior to the accident.’’ Davenport, 
ete., R. Co. v. DeYaeger, supra. (5) 
“The mere fact that the eye of a wit- 
ness may have incidentally rested 
upon the deceased at the time of and 
just before the injury, ought not to 
deprive plaintiff of the presumption 
arising from the instincts of self- 
preservation.” Davenport, ete, R. 
Co. v. DeYaeger, supra. (6) Thus, 
where there was no eyewitness to the 
accident other than one who, while 
he saw deceased just prior to the ac- 
cident, did not look at him all the 
time and was not close enough to see 
and did not observe whether he took 
the proper precautions for his safety, 
a verdict otherwise just and sup- 
ported by the proof will not be dis- 
turbed because an instruction failed 
to state that the presumption is to 
be considered only in the absence of 
an eyewitness. Davenport, etc, R. 
Co. vy. DeYaeger, supra. 

9. American R. Co. v. Lopez, 3 F. 
(2a) 876; Wabash R. Co, v. De. Tar, 


‘141 Fed. 932, 73 CCA 166, 4 LRANS 


352. (criticizing as dictum and not 
controlling the statement to the con- 
trary contained in Northern Pac. R: 
Co, v.. Spike, 121 Fed, 44, 57 CCA 
384); Atchison, ete., R. Co. v. Gutier- 
rez, (Ariz.) 249 P 66, 68 (stating 
with reference to “Calumet, etc., Min. 
Co. v. Winters, 25 Ariz. 488, 219. P 
585; Crozier v. Noriega, 27 Ariz. 409, 
233 P 1104 and Davis v. Boggs, 22 
Ariz. .497,.199.-P.116.).-All -of..these 
cases where the injured party was 
dead, and the reasoning and language 
employed by the court in each one of 
them clearly shows. that the rule only 
applies when no. evidence on the 
question of decedent’s negligence is 
obtainable’); Burk v. Walsh, 118 
Towa 397, 92 NW 65; Ellis v. Leonard, 
107 Iowa 487, 78 NW 246; Salyers v. 
Monroe, 104 Iowa 74, 73 NW _ 606; 


‘Reynolds v. Keokuk, 72 Iowa 871, 34 
NW 167; 


Whitsett v. Chicago, etce., 
R. Co., 67 Iowa 150, 25 NW 104; Dun- 
lavy v. Chicago, ete., R. Co., 66. Iowa 
435, 23 NW 911; Carson v. Turrish, 
140 Minn. 445, 452, 168 NW 349, LRA 
1918F 154. See Burns v. Chicago, 
ete., »R.) -Co,,, 22:3),,Tlss As) 489,, 444 
(where, ‘in an action for personal in- 
juries in which plaintiff testified, it 
was held: “due care on the part of 
the plaintiff cannot be presumed from 


the mere fact of the happening of the 


accident, the negligence of the de- 
fendant and a consideration of the 
human instinct of  self-preserva- 
tion’). Contra The City of Naples, 
69 Fed. 794, 16 CCA 421 (where testi- 


‘mony of plaintiff as to his exercise 


of care in an action to recover for 
injuries sustained by himself was 
held strengthened and. corroborated 
by the presumption), 

“The question of the propriety of 
mentioning a presumption. in the 
charge does not seem often to have 
arisen in other than death cases.” 
Carson v. Turrish, supra. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,’ __ 
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§§ 747-748] 


in this connection an exception has been recognized | 


and the presumption indulged where plaintiff, al- 


though he has survived the accident. is, as a result 
thereof, rendered so that he has no recollection what- | 


ever of the occurrence and there is no evidence to 
the contrary,’° But, even if such an inference be 
permitted, a plaintiff cannot excuse himself from 
giving evidence tending to free himself from his 
own apparent contributory negligence by disclaim- 
ing recollection of the circumstances attending the 
accident without showing that such want of recollec- 
tion was caused thereby.'? On the other hand, there 
is some authority for the view, in jurisdictions 
where contributory negligence is an affirmative de- 
fense, that the presumption of due care under con- 
sideration may be indulged in plaintiff’s favor in 
actions for nonfatal injuries involving a plaintiff 
who testifies, or is able to testify, on his own be- 
half.12 And in this connection it may be noted 
that in many jurisdictions where defendant has the 
burden of proving contributory negligence, and as 
complementary to this rule.t* or by virtue of stat- 
utes,'* the general presumption that plaintiff or the 


[a] An instruction that ‘‘the law 21. 
presumes that the injured party was 
in the exercise of due eare until the 
contrary is made to appear. This 
presumption is founded on the law of 
nature, and has for its motives the 


Co., 
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See supra §§ 744-747. 
22. Bradley v. Missouri 
288 Fed. 484; Wabash R. Co. v. 
De Tar, 141 Fed. 932, 73 CCA 166, 
4 LRANS 352; Merchants’ 
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‘person injured was inthe exercise of due caret® was 


indulged under similar circumstanees.1® 

[§ 748] (e) Nature, Operation, and Weight of 
Presumption. The presumption or inference as to 
the exercise of due care on the part of: the person 
injured, whether considered more properly termed 
a ‘‘presumption’’!7 or .an ‘‘inference,’’1® and 
whether it is recognized generally,!® or by virtue 
of statute,?° or because of the instinet of self-preser- 
vation,” is one of fact and not of law,?? and ‘is 
merely a rebuttable or prima facie inference or 
presumption, and not conelusive.?* It operates to 
establish a prima facie case as to the exercise of 
due care on the part of the person injured 24 which 
places upon defendant the burden of offering proof 
against the fact presumed,?> and in the absence of 
countervailing testimony the presumption prevails 
and will support a finding.?¢ However, this does not 
operate to shift the burden of proving the issue 
of contributory negligence by a preponderance of 
the evidence from plaintiff in those jurisdictions 
where it is part of his case.27. The presumption 
as to the exercise of due care is indulged only in 


RR ene 132 N.C. 852, 44 SE 618. 
D.—Cameron v. Great Northern 
R. Cane D. 124, 77 NW 1016. i 
[a] omnis burden is not sustained 
by the production of evidence which 


Pate: ok, 


Transfer, 


fear of pain, maiming, and death” is 
erroneous where plaintiff, being the 
injured person, was living and able 


to testify as to his exercise of due! 


eare. Atchison, etc., R. Co. v. Gutier- 
rez, (Ariz.) 249 P 66, 68. 
Presumption of due care in actions 
for death generally see Death § 167. 
10. Stotler v. Chicago, ete., R. Co., 
200 Mo. 107, 98 SW 509 (where plain- 
tiff was left by her injuries as though 


dead). 

11. Drago v. New York Cent., etc., 
Be Co., 139 App. Div. 828, 124 NYS 
74, 

12% See cases supra § 745 notes 
92-94 

13. See supra § 740. 

14 See infra § 742. 

15. See supra § 741. 

16. See supra. § 741 notes 26, 27. 

17. 


Codgell v. Wilmington, ete., R. 
Co., 132 N. C. 852, 44 SE 618. 

[a] Presumption, eat an infer- 
ence.—(1) An instruction that an 
‘inference arises from the instinct 
of self-preservation’”’ that the person 
killed has exercised due care him- 
self is erroneously substituted for a 
requested charge that the law “pre- 
sumes” that a person found dead and 
killed by alleged negligence of an- 
other has exercised due care him- 
self, as the words “‘presumption’”’ and 
‘inference’ do not have the same 
significance. Cogdell v. Wilming- 
ton, etc., R. Co., 132. N.C. 852,: 1854, 
44 SE 618. (2) “The presumption 
has a technical force of weight, and 
the jury, in the absence of sufficient 
proof to overcome it, should find ac- 
cording to the presumption, but in 
the case of a mere inference there 
is no technical force attached to it. 
The jury, in the case of an inference, 
are at liberty to find the ultimate 
fact one way or the other as they 
may be impressed by the testimony. 
In the one case the law draws a con- 
clusion from the state of the plead- 
ings and evidence and inthe other 
case the jury draw it. An inference 
is nothing more than a permissible 
deduction from the ‘evidence, whiile 
a presumption is compulsory and 
cannot be disregarded by the jury.” 
Cogdell v. Wilmington, etc., R. Co., 
supra. 

18. Sanderson v. Chicago, etc., R. 
Co., 167 Iowa 90, 149 NW 188; Bell 
MA hemes 113 Iowa 126, $4 NW 
62° 


19. See supra § 741. 
20. See supra § 742. 


etc., Co. v. Chicago, ete., R. Co., 170 
Iowa 378, 150 NW 720; Gray v. Chi- 
cago, etc., R. Co., 143 Iowa 268, 121 
NW 1097; McBride v. Northern Pac. 
R. Co., 19 Or. 64, 23 P 814; Schum 
v. Pennsylvania R. Co., 107 Pa. 8, 
52 AmR 468. 
23. 


U. S—Wabash R. Co. v. De 
Tar, 141 Fed. 932, 73 CCA 166, 4 
LRANS 352. 


Cal.—Hatzakorzian v. Rucker-Ful- 
ler Desk Co., 197 Cal. 82,239 P 709, 
41 ALR 1027; Crabbe v. Mammoth 
Channel Gold Min. Co., 168 Cal. 500, 
143 P 714; Ross v. San Francisco- 
Oakland Terminal R. Co., 47 Cal. A. 
753, 191 P 708; Drouillard v: South- 
ern Pac. Co., 36 Cal. 
405. 

Del.—Short_ v. Beer byes stra 
R:-Co., 23 Del. 108,76 A 

Fla.—Southern Express Go. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208. 

Iowa.—In re Hill, 202 Iowa 1038, 
208. NW 334,'210 NW 241; Merchants’ 
Transfer, etc., Co. v. Chicago, etc., 
R. Co.; 170 Iowa 378,150 NW 720; 
Crawford v. Chicago, etc., R. Co., 109 
Iowa 433, 80 NW 519. 

Kan.—Jones v. Joplin, etc., R. Co., 
91.Kan. 282, 137 P 796. 

Mich.—Gillett v. Michigan United 
Tract. Co., 205 Mich. 410, 171 NW 
536. 


Minn.—Nelson v. Northern Pac. R. 
Co., 119 Minn, 347, 138 NW 419. 

Mo.—Stottler v. Wabash R. Co, 
181 Mo. A. 642, 164 SW 668. 

Or.—McBride v. Northern Pac. R. 
Co.,. 19 Or. 64, 23 P 814: 

Pa.—Connerton v. Delaware, 
Canali:;Co.;)169- Pas :/839, 32:4 416; 
Schum v. Pennsylvania R. Co., 107 
Pa. 8, 52 AmR 468; Manely v. Penn- 
sylvania Rs '/' Co; 3 Pa, Dist. & Co. 
89 [aff 279 Pa. 463, 124 A: 159). 

24. Ross v, San Francisco-Oakland 
Terminal R. Co., 47) Calis A, '758))191 
P 703; Mleenor v. Oregon Short Line 
R. Co., 16 Ida. 781, 102 P 897; Lunde 
v. Cudahy Packing Co., 139 Iowa 688, 
117 NW 10638; Gillett v.. Michigan 
United Tract. Co., 205 Mich, 410, 171 
NW 536. 

25. U.S8.—Northern Pac. R. Co, v. 
Spike, 121 Fed. 44, 57 CCA 384. 

Kan.—Jones v. Joplin, ete., R. Co., 
91 Kan. 282, 137 P 796. 

Mich.—Gillett v. Michigan’ United 
Tract. Co., 205 Mich. 410, 171 NW 
536. 

Mo.—Flynn v. Kansas City, 
R. Co., 78 Mo. 195, 47 AmR 99, 
_N, C.—Cogdell v. Wilmington, etc., 


etc., 


etc.,, 


etc., 


‘ler Desk Co., 


AVES ER ST 


leaves the question of contributory 
negligence’ in doubt.” Cameron wv. 
Great Northern R. Co., 8 N. D. 124, 
134, 77 NW 1016. 

26. Ala.—Ledbetter v. St. Louis, 
etc., R. Co., 184 Ala... 457, 63: S 987. 

Cal.—Hatzakorzian v. Rucker-Ful- 
197, (‘Galo 82, 52392 P:705, 
41 ALR 1027; Crabbe: v. Mammoth 
Channel Gold Min. Co., 168 Cal. 500, 
148 P 714; Ross v. San Francisco- 
Oakland Terminal R. Co., 47 Cal, A. 
153, 92 9701Ps 703% Drouillard v. South- 
aaa Pac. Co., 36 Cal. A. 447, 172 P 
oe C.—Atchison v. Wills, 21 pe 

Iowa.—Sanderson v. Chicago, ete:, 
R. Co., 167 Iowa 90, 149 NW 188: 
Lunde v. Cudahy Packing Co.,- 139 
Iowa 688, 117 NW 1063; Bell v. Clar- 
ion, 113 Iowa 126, 84 NW 962; Burns 
v. Chicago, etc., R. Co.,69 Towa 450, 
30 NW 25, 58 AmR 227. 

Kan. —Atchison, etc., Co. 
Baumgartner, 74 ‘Kan. lier ‘85 P g22, 


10 AnnCas 1094; St. Louis, etc., R. 
Co, v. Weaver, 35 Kan. 412, a ti Fe 
408, 57 AmR: 176. 


Md.—Northern Cent. R. Co. v. Geis, 
31 Md. 357, 100 AmD 69. 

Mich.—Gillett v. Michigan United 
Tract. Co., 205 Mich; 410, 171 NW 
536; Gilbert v.. Ann Arbor R. Co} 
161 Mich. 73, 125 NW 745; Adams v. 
Iron Cliffs Co., 78 Mich. 271, 44 NW 
270, 18 AmSR 441 

Mo.—Parsons v. * Missouri Pac. R. 
Co., 94 Mo. 286, 6 SW 464. 

Nebr.—Swift v, Holoubek, 60 Nebr. 
bee 84 NW 249, 62 Nebr. 31, 86 NW 


Oh.—Norris v. Jones, 110 Oh. \St. 
598, 144 NE 274; Cleveland, etegi sR 
Co. y. Crawford, 24 Oh. St. 631, 15 
AmR 633. 

Tenn.—Tennessee Cent, R. Co. vy. 
Herb, 134 Tenn. 397,.183 SW 1011. 

Wash.—Holland v. Northern. Pac. 
R. Co., 55 Wash. 266, 104 P 252. 

27. Chicago, etc., R. Co. v. Heerey, 
208 Ill, 492, 68 NE’ 74; Illinois Cent. 
Ee OGeve Nowicki, 148 Ill. 29, 35 NE 
358 [aff 46 Ill. A. 566]; Sanderson 
v. Chicago, etc., R. Co., 167 Iowa 90, 
149 NW 188; Lunde v. Cudahy Pack- 
ing Co., 139 Iowa 688, 117 NW 1063; 
Bell v. ‘Clarion, 113 Iowa 126, 84 NW 
962; Way v. Illinois Cent. R. Co., 40 
Iowa 341; Adams v. Iron Cliffs Co., 
a Mich. Oey, 44 NW 270, 18 AmSR 
44 


tay Rule applied.—(1) An instruc- 
tion to the effect that plaintiff is 
not required to produce direct and 
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the absence of evidence to the contrary, and hence 
does not arise, or ceases to operate, where there is 
direct evidence which shows the existence of con- 
tributory negligence or where the physical facts 
and circumstances under which the injury occurred 
are such as to show that the accident would not 
have happened if due care had been exercised ;”* 
and it is immaterial whether such evidence appears 
from plaintiff’s case in chief or from the evidence 
The mere fact of the acci- 
dent and injury, however, is not of itself sufficient 


offered by defendant.”® 


positive testimony showing just what 
deceased was doing at the instant 
that he received the injury causing 
his death, that the law requires only 
the highest proof of which the par- 
ticular case is susceptible, and that 
the jury, among other things, might 
take into consideration and give due 
weight to the instincts and presump- 
tions which naturally lead men to 
avoid injury, and preserve their own 
lives, is not objectionable on the 
ground that it shifts upon defendant 
the burden of proving the contribu- 
tory negligence of deceased. The in- 
stincts prompting to the preserva- 
tion of life are thrown into the scale 
as evidence, but when the whole evi- 
dence is considered, these instincts 
included, plaintiff cannot recover un- 
less the preponderance of the evi- 
dence is in his favor. Way v. Illi- 
nois Cent. R. Co., 40 Iowa 341. (2) 
However, an instruction that in view 
of the instinct of self-preseryation 
a presumption arises that the in- 
jured person was careful, which pre- 
sumption will prevail unless over- 
come by evidence satisfying the jury 
that the injured person was negli- 
gent, is erroneous as throwing the 
burden on defendant to show con- 
tributory negligence. Bell v, Clarion, 
113 Iowa 126, 131, 84 NW 962 (“This 
statement of the law, if it were cor- 
rect, would entirely revolutionize the 
doctrine, well established in this 
state, that the plaintiff has the bur- 
den of proving freedom from con- 
tributory negligence’). To same ef- 


fect Sanderson v. Chicago, etc. R. 
Co., 167 Iowa 90, 149 NW 188. é 
23. U. S.—Bradley v. Missouri 


Pac. R. Co., 288 Fed. 484; Wabash R. 
Go, v. De Tar, 141 Fed. 932, 73 CCA 
166, 4 LRANS 352; Rollins v, Chi- 


cago, etc., R. Co., 139 Fed. 639, 71 
CCA 615; St. Louis, etc., R. Co, v. 
Whittle, 74 Fed. 296, 20 CCA 196. 


Ariz.—Morenci Southern R. Co. v. 
Monsour, 21 Ariz. 148, 185 P 938. 

Cak—Larrabee v. Western Pac. R. 
Co., 173 Cal. 743, 161 P 750; Green 
v. Southern Pac, Co., 53 Cal. A. 194, 
199 P 1059. : 

Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 


1916C 1208. 
Ill.— Rothschild v. Levy, 118 Ill. 
A, 78. 


Iowa.—Sohl v. Chicago, etc. R. 
Co., 183 Iowa 616, 167 NW 529; Mer- 
chants’ Transfer, etc., Co. v. Chicago, 
etc., R. Co., 170 Iowa 378, 150 NW 
720; Stark v. Tabor, etc., R. Co., 161 
Iowa 393, 142 NW 977; Crawford v. 


Chicago, etc., R. Co., 109 Iowa 433, 
80 NW 519; Baker v. Chicago, etc., 
R. Co., 95 Iowa 163, 63 NW 667. 


Kan.—Jones v. Joplin, etc., R. Co., 
91 Kan. 282, 1387 P 796; Atchison, 
ete., R. Co..v. Hill, 57 Kan. 139, 45 P 
581; Chicago, etc., R. Co. v. Hinds, 
56 Kan. 758, 44 P 993; Dewald v. 
Kansas City, ete, R. Co., 44 Kan. 
586, 24 P 1101. 

Md.—Philadelphia, etc., R. Co. v. 
Stebbing, 62 Md. 504; Northern Cent. 
R. Co. v. Geis, 31 Md. 357, 100 AmD 
69. 

Mich.—Gillett v. Michigan’ United 
Tract. Co., 205. Mich.) 410, 171 NW 
536; Baker v. Delano, 191 Mich, 204, 
157 NW 427; Kwiotkowski v. Chi- 
cago, etce., R. Co., 70 Mich. 549, 38 
NW 463; Mynning v. Detroit, etc., 
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tute affirmative 


R. Co., 64 Mich. 938, 31 NW 147; 8 
AmSR 804. 

Minn.—Nelson v. Northern Pac. R. 
Co., 119 Minn. 347, 188 NW 419; Gil- 
bert v. Tracy, 115 Minn. 4438, 182 NW 
752; Lewis v. Chicago, etc., R. Co., 
111 Minn. 509, 127 NW 180; Carlson 
v. Duluth St. R. Co.,'111 Minn. 244, 
126 NW _ 825. - 

Mo.—Schepers v. Union Depot R. 
Co., 126 Mo. 665, 29 SW 712; Haynes 
v. Trenton, 123 Mo. 326, 27 SW 622; 
Myers v. Kansas, 108 Mo. 480, 18 
SW 914; Rapp v. St. Joseph, etc., R. 
Co., 106 Mo. 423, 17 SW 487; Mo- 
berly vy. Kansas City, etc., R.-Co., 98 
Mo. 183, 11 SW 569; Nufer v. Metro- 
politan St. R. Co.; (A.) 182 SW 792; 
Stottler v. Wabash R. Co., 181 Mo. 
A. 642, 164 SW 668; Brady v. St. 
Joseph, 167 Mo. A. 423, 151 SW 234; 
Newton v. Wabash R. Co., 152 Mo. 
As 16.7,°132 <S Wi 2195. 

Mont.—Roberts vy. Chicago, etc, R. 
Co., 67 Mont. 472, 216 P 332. 

Nebr.—Hutton v. Missouri Pac. R. 
Co.; 100 Nebr, 382, 160 - NW ° 96; 
Johnston v. Delano, 100 Nebr. 192, 
158 NW 1034. 

N. D.—Cameron v. Great Northern 
Ri Co.;38°N2  Di1'124; 77 NW 1016: 

Pa.—Connerton v. Delaware, etc., 
Canal Co., 169 Pa. 339, 32 A 416; 
Manely v. Pennsylvania R. Co., 3 Pa. 
Dist. & Co. 39 [aff 279 Pa. 463, 124 
A 159]. 

Porto Rico.—Maldonado v. Hamil- 
ton, 32 Porto Rico 208. 

R. I.—Judge v. Narragansett Elec- 
tric Lighting Co., 21 R. I. 128, 42 A 
serie trial den 23 R. I. 208, 49 A 

Va.—Newport News Pub. Co. v. 
Beaumeister, 102 Va. 677, 47 SE 821. 

Wis.—Rusezck v. Chicago, etc., R. 
Co., 191 Wis. 130, 210 NW 361; Pinz 
v. Milwaukee Electric R., etc., Co., 
171 Wis. 11, 176 NW 67; Hommel v. 
Badger State Inv. Co., 166 Wis. 235, 
165 NW 20. 

[a]. Dlustrations.—(1) Where de- 
ceased was killed by falling into a 
ravine bordering the streets of a 
city and there were no eyewitnesses, 
but the evidence showed that he was 
acquainted with the locality since 
early childhood and that the acci- 
dent happened in full daylight, there 
being no obstructions to the foot or 
eye shown, no presumption as to de- 
cedent’s exercise of due care can 
arise. Brady v. St. Joseph, 167 Mo. 
A. 428, 151 SW 284. (2) Where. an 
instruction was given to the effect 
,that the instinct of self-preserva- 
tion raises a presumption that de- 
ceased exercised due care and hence 
both looked and listened for an ap- 
proaching train before venturing on 
the crossing where he was killed, it 
was held that, as there was uncon- 
tradicted evidence that deceased 
looked to see whether there was a 
train approaching, there was no oc- 
ecasion for resorting to a presump- 
tion on that point, but that as there 
was no evidence whether deceased 
listened or not the instruction with 
reference to the presumption as to 
this matter was applicable and right. 
Chicago, etc., R. Co. v. Hinds, 56 Kan. 
758, 44 P 993. ' 

29. Dewald v. Kansas City, etce., 
R. Co., 44 Kan. 586, 24 P 1101; Gil- 
lett v. Michigan United Tract. Co., 
205. Mich, 410, 422, 171 NW 586; 


to overthrow the presumption.®° 
that like other rebuttable or ‘prima facie presumpr 
tions*! the presumption of due care does not consti- 


[§ 748, 


It has been held 


proof and has no weight as evi- 


dence,?? and that, if challenged by rebutting evi- 
dence, the presumption cannot be weighed against 
the evidence, but supporting evidence must be in- 
troduced, and it then becomes a question of weighing 
the actual evidence introduced without giving any 
evidential force to the presumption itself.** 
cordingly, and aside from the authorities which 


Ac- 


Nelson v. Northern Pac. R. Co., 119 
Minn. 347, 1388 NW 419. 

“It is, of course, in all cases: a 
prerequisite to the presumption com- 
ing into operation at all that the 
facts established by plaintiff's proofs 
show nothing in the nature of neg- 
ligent conduct on the part of the 


deceased.” Gillett v. Michigan United 
Pract: Coy, ‘supras 
[a] If it appears, it is sufficient 


in either case fully to destroy and 
take away the effect of the pre- 
sumption. Nelson y. Northern Pac. 
R. Co., 119 Minn. 347, 138 NW 419. 

Absence of evidence as condition 
to operation of presumption see su- 
pra § 747. 

Use by defendant of evidence ad- 
duced by plaintiff see infra § 758. 

30. Northern Pac. R. Co. v. Spike, 
121 Fed. 44, 57 CCA 384; Elynn v. 
Kansas City, etc., R. Co., 78 Mo. 195, 
47 AmR 99; Buesching v. St. Louis 
Gaslight Co., 73 Mo. 219, 39 AmR 
503; Kunkel v. Minneapolis, etc., R. 
Co. 18 N. D. 367, 380, 121 NW 830; 
Cameron v. Great Northern R. Co., 
8 N. D. 124, 77 NW 1016; Tubb v. 
Seattle, 136 Wash. 332, 239 P 1009. 

“This presumption is not over- 
come by the fact of the accident 
even though no person saw it.” Kun- 
kel v. Minneapolis, ete., R. Co., su- 
pra. 
See Evidence § 88. 

s2. Bradley v. Missouri Pac, R. 
Co., 288 Fed. 484; Wabash R. Co. v. 
De: Tar, 141 “Feds 932°-73> CGA S166: 
4 LRANS 352 (criticizing as dictum 
and not controlling the statement to 
the contrary in Northern Pac. R. Co. 
v. Spike, 121 Fed. 44, 57 CCA 384); 
Gillett v. Michigan United Tract. Co. 
205 Mich. 410, 171 NW 536. ‘ 

[a] It is given weight only in the 
absence of evidence on the question 
Larrabee v. Western Pac. R. Co., 173 
Cal. 743, 161 P 750. ; 


33. S.—Wabash R. Co. v. De 
Tar, 141 Fed. 932, 73 } 
LRANS 352. ee ee 


Cal.—Larrabee v. Western Pac 
Co. 178 Cal. 743, 161 P 750. PG: Be 
ich.—Gillett v. Michigan United 
pa Co., 205 Mich. 410, 171 NW 


Mo.—Newton y. Wabash 

152, Mo. A. 167, 132 SW i195." cw? 
. I—Savage v. Rho ‘ 

28 R, I. 391, 67 A 633. Pear ee 

{a] It is to be noted that the pre- 
sumption does not amount to evi- 
dence so as to warrant a case to be 
sent to a jury as upon a conflict of 
testimony, where there is no con- 
flict other than that which arises 
between the mere presumption on one 
side, and the positive, direct, uncon- 
tradicted, and unimpeached testimony 
on the other. Savage v. Rhode Island 
Cot).28) Rs Re s9t 67 A638 

{[b] Discussion of rule.—(1) “The 
presumption that a person acted with 
reasonable care in the given situa- 
tion is not very strong, is easily 
Overcome by evidence to the con- 
trary, and may be said merely to fur- 
nish a starting point from which to 
view the evidence.” Newton v. Wa- 
bash R. Co., 152 Mo. A, 167, 171, 132 
SWw 1195. (2) “The converse, of this 
rule is that where there is direct 
evidence or rebutting circumstances 
in evidence, the presumption fades 
into insignificance and the issue 
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permit the operation of the presumption only in 
cases where direct evidence as to the facts is un- 
obtainable,** it has been held that the presumption 
is to be indulged or given weight as evidence in 
plaintiff’s favor only where there is an entire ab- 
sence of credible evidence as to the conduet of the 
person injured at the time of the accident, and that 
it does not arise or ceases to operate where there 
is direct testimony one way or the other as to 
whether the injured party was negligent.®° 
ever, it has been held that it does not follow from 
the preceding rules that, immediately upon the in- 
troduction of any evidence whatever tending to show 
contributory negligence, the presumption vanishes,*® 
but a distinction has been recognized between direct, 
positive, and credible rebutting evidence and mere 


should be solved in the light of the 
evidence.” Newton v. Wabash R. 
Co., supra. (3) “As the presump- 
tion reflects only the ordinary or 
usual conduct of men, and is at ut- 
ter variance with what they some- 
times do, it is not entitled to proba- 
tive force or weight as affirmative 
or positive evidence, but only to the 
force or effect of a rebuttable infer- 
ence of fact which must necessarily 
yield to credible evidence of the ac- 
tual occurrence.’ Wabash R. Co. v. 


De Tar, 141 Wed. 932,- 935, .73, CCA 
166, 4 LRANS 352. 
{e] It is “an artificial presump- 


tion of so weak a character that it 
is not to be allowed to have the ef- 
fect of evidence before the jury 
where the uncontradicted evidence 
ef the circumstances attending the 
accident overthrows it.” Thompson 
Negl. § 401 [quot Larrabee v. West- 
ern Pac. R. Co., 173 Cal. 748, 747, 
161 P 750; Green v. Southern Pac. 
Go, 537 Gal. Ac 194,.199,..199- P1059). 

[d] “Both reason and authority 
enforce and sustain the conclusion 
that the presumption of the exercise 
of due care is essentially inferior 
in probative force and weight to 
credible evidence, either direct or 
circumstantial, explanatory of the 
actual occurrence; that it arises and 
has application in, the absence of 
such evidence, but not in opposition 
to it; and that, in those courts where 
it underlies the rule that the burden 
of proving contributory negligence 
rests upon the defendant, and must 
be maintained by a fair preponder- 
ance of the evidence, its force and 
influence are so largely embodied in 
the enforcement of that rule that it 
has little independent application, 
save as it rests upon a general, but 
not invariable, rule of human expe- 
rience which may and should be con- 
sidered in determining the credi- 
bility of evidence and the weight to 
be given to it when these matters 
are not otherwise entirely Clear.” 
Wabash R. Co. v. De Tar, 141 Fed. 
932, 939, 73 CCA 166, 4 LRANS 352. 

34. See supra § 747. 

35. U. S.—Looney vy. Metropolitan 
R. Co., 200 U.S. 480, 26 SCt 308, 50 


Jrxredi+h64s. shexasimetes, sReniCog ‘v. 
Gentry, 163 U. S. 353, 16 SCt_ 1104, 
41 L. ed. 186; American R. Co. v. 


Lopez, 3 F. (2d) 876; Wabash R. Co. 
v. De Tar, 141 Fed. 932, 73 CCA 166, 
4 LRANS 352 (criticizing as dictum 
and not controlling the statement 
contained in Northern Pac. R. Co. v. 
Spike, 121 Fed. 44, 57 CCA 384); 
Rollins v. Chicago, ete, R. Co., 139 
Fed. 639, 71 CCA 615; Los Angeles 
Tract. Co. v. Conneally, 136 Fed. 104, 
69) CGA 92: Contra The City of 
aples, 69 Fed. 794, 16 CCA 421 
where testimony of plaintiff as to 
his exercise Of care in an action to 
recover for injuries sustained by 
himself was held strengthened and 


corroborated by the presumption 
arising from the instinct of self- 
preservation). 

Ariz.—Atchison, ete, R. Co. v. 
Gutierrez, 249 P 66. : 


NEGLIGENCE 


How- 


evidence.*° 


Cal.—Larrabee v. Western Pac. R. 
Coz F103 « Cal 143, 1617 P. 7505) Green 
vy. Southern Pac. Co., 53 Cal. A. 194, 
£99.  L0d9: 


Il].—Chicago, ete. R, Co. .v. Van 
Patten, 74 Ill. 91. 
lowa.—Merchants’ Transfer, etc., 


Co. y. Chicago, ete., R. Co., 170 Iowa 
378, 150 NW 720; Sanderson vy. Chi- 
cago, etce., R. Co., 167 Iowa 90, 149 
NW 188; Stark vy. Tabor, etc., i 
Co., 161 Iowa 393, 142 NW 977; Ames 
v. Waterloo, ete., Rapid Transit Co., 
120 Iowa. 640, 95 NW 161; Burk v. 
Walsh, 118 Iowa 397, 92 NW 65; Bell 
v. Clarion, 1138 Iowa 126, 84 NW 962; 
Salyers v. Monroe, 104 Iowa 74, 73 


NW 606; Reynolds v. Keokuk, 72 
Iowa 371, 34 NW 167; Whitsett v. 
Chicago, ete., R. Co., 67 Iowa 150, 


25 NW 104; Dunlavy v. Chicago, etc., 
R. Co., 66 lowa 435, 23 NW 911. 

Kan.—Jones y. Joplin, ete., R. Co., 
91 Kan, 282, 137 P 796; Chicago, etc., 
A Ses v. Hinds, 56 Kan. 758, 44 P 

Md.—Philadelphia, 
Stebbing, 62 Md: 504 

Mich.—Gates v. Beebe, 170 Mich. 
107, 185 NW 934; Mynning v. De- 
troit, ete, R. Co., 67 Mich. 677, 35 
NW 811; Mynning v. Detroit, etc., 
R. Co., 64 Mich. 938, 31 NW 147, 8 
AmSR 804. 

Minn.—Carson v. Turrish, 140 
eRe 445, 168 NW 349, LRAI918F 
154. 

Mo.—-State v. Cox, 298 Mo. 427, 
250 SW 551 [quashing Book v, Mis- 
souri Public Utilities Co., (A.) 242 
SW 4383]; Moberly v. Kansas City, 
etc., R. Co., 98 Mo. 1838, 11 SW 569; 
Newton vy. Wabash R. Co., 152 Mo. A. 
167, 132 SW 1195. 

Nebr.—Sippel v. Missouri Pac, R. 
Co., 102 Nebr. 597, 168 NW 356. 

N. D.—Cameron v. Great Northern 
R:. Co,,j8 oN. 4D. 24.00 NW. 1016; 

R. I.—Savage v. Rhode Island Co., 
28 R. 1. 391, 67 A 6338. 
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Ss. D.—Whaley v. Vidal, 27 S. D. 
627, 1382 NW 242. 
Tenn.—Tennessee Cent. R. Co. v 


Herb, 134 Tenn. 397, 183 SW 1011." 


Va.—Newport News Pub. Co, v 
Beaumeister, 102 Va. 677, 47 SE 
821. 


Wis.—Rusczck vy. Chicago, etc., R. 
Co., 191 Wis. 130, 210 NW 361; Pinz 
v. Milwaukee Electric R., ete., Co., 
P71) Wise.dd, V765 NW 67: 

[a] Thus (1) the presumption 
does not apply in cases where the 
testimony of eyewitnesses discloses 
the facts and circumstances whether 
offered by plaintiff (Sanderson v. 


Chicago, ete., R. Co., 167 Iowa 90, 
149 NW 188; Chicago, etc.,. R.» Co. 
v. Hinds, 56 Kan. 758, 44 P 993; 


Savage v. Rhode Island Co., 28 R. I. 
391, 67 A 633) (2) or by defendant 
(Los Angeles Tract. Co. v. Conneally, 
136 Fed, 104, 69 CCA 92; Sanderson 
v, Chicago, ete., R. Co., supra; Sav- 
age v. Rhode Island Co., supra). 

[b] This rule has been criticized 
as being contrary to the weight of 
authority that the inference from the 
instinct of self-preservation may be 
taken into account as supporting di- 
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circumstantial evidence having but a slight or in- 
conclusive tendency to rebut the presumption.*? 
Thus, where, because the rebutting evidence is cir- 
cumstantial and inconclusive or conflicting, tke issue 
of contributory negligence becomes a question for 
the jury,*® the jury, in conformity with the rule pre- 
viously noted, may not weigh the presumption as 
against the evidence,®® but if the jury decide that 
the evidence tending to show contributory negli- 
gence in the particular claimed is insufficient and 
should be disregarded, the presumption may then 
be considered as remaining in force so far as may 
be necessary to establish the fact that due care 
was exercised in all respects not touched on by the 
On the other hand, however, it has been 
held that, in cases where there was evidence tend- 


rect evidence tending to show free- 
dom from contributory negligence, 
but the doctrine “may be supported 
on the reasonable ground that, where 
there is direct evidence as to the 
facts and circumstances surrounding 
the injury the inference from the .in- 
stinct of self-preservation is second- 
ary evidence, and not to be consid- 
ered.” Burk v. Walsh, 118 Iowa 397, 
400, 92 NW 65. : 

[c] “When the facts of the trans- 
action are proven by direct testi- 
mony, the question whether the party 
acted negligently or with care is to 
be determined from those facts... . 
The consideration that men do not 
ordinarily expose themselves to dan- 
gers or death can'‘have no weight 
in determining that question.” Whit- 
sett v. Chicago, etc., R. Co., 67 Iowa 
150, 158, 25 NW 104. To same effect 
ees v. Walsh, 118 Iowa 397, 92 NW 


De 

[d] Reason for rule.—‘‘We sup- 
pose that the idea involved ... is 
that the direct evidence as to what 
took place is of higher character 
than the mere inference to be drawn 
from the instinct of self-preserva- 
tion.”” Bell y. Clarion, 113 Iowa 126, 
131, 84 NW 962 


36. Gillett v. Michigan United 


pect Co., 205 Mich... 410, 171 NW 
37. Gillett v. Michigan United 
Tract Co., supra. 
38. See infra §§ 859-862. 
ee See supra text and notes 31— 
40. Gillett v. Michigan United 
Bnet: Co., 205 Mich. 410, 171 NW 
[a] Thus “when direct, positive 


and credible rebutting evidence is 
introduced, the presumption ceases 
to operate; but when circumstantial 
evidence of doubtful value is the 
only rebutting evidence offered, the 
question should be submitted to the 
jury, and, if they decide that the 
circumstantial evidence should be 
disregarded, the presumption is still 
sufficient to establish plaintiff's case 
as to the exercise of proper care.’ 
Gillett v. Michigan United Tract. Co., 
205 Mich. 410, 415, 171 NW 536. 

[b] “The real test in each ease is 
whether or not the evidence tending 
to show contributory negligence, be 
it direct or circumstantial, is so con- 
clusive that reasonable and unpreju- 
diced minds could not fail to be 
convinced that decedent was care- 
less. If there is room for reason- 
able doubt, the question must be 
submitted to the jury. And while 
the jury, in weighing the evidence, 
may not consider the presumption, 
yet if, uninfluenced by the presump- 
tion, they reach the conclusion that 
the evidence tending to show dece- 
dent’s negligence is not entitled to 
credit and should be disregarded, the 
presumption may then be considered 
as remaining in force so far as may 
be necessary to establish the fact 
that the deceased exercised proper 
care in all respects not expressly es- 
tablished by the evidence.” Gillett 
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ing to show contributory negligence and refute the 
presumption, where such evidence is doubtful or 
conflicting the presumption of due care arising from 
the-instinct of self-preservation may properly be 
taken into consideration and a finding based there- 
on.4t »And in this connection it may be noted that 


some authorities, in jurisdictions 


tory negligence is an affirmative offense, have in- 
dulged a presumption of due care in plaintiff’s favor 
in actions involving injuries to a plaintiff who testi- 
fied, or was able to testify, on his own behalf.*? 

[§ 749] b. Burden of Proof—(1) In General. As 


in other civil actions,*? the burden 


v. Michigan United Tract. Co., 205 
Mich. 410, 421, 171 NW 536. 

{c] Reasons for, and discussion 
of, rule.—(1) “There is no reason why 
an unsuccessful attempt to show the 
negligence of deceased in some par- 
ticular respect should place upon the 
plaintiff the burden of proving by 
affirmative evidence that the deceased 
used due care in all respects—a bur- 
den which did not yest upon*him be- 
fore the attempt was made.” Gil- 
lett v. Michigan United Tract. Co., 
205 Mich, 410, 416, 421, 171 NW 536. 
(2) “The attempt to rebut the pre- 
sumption having failed, it still re- 
mains in force so far aS may be 
necessary to cover any particulars 
not touched on by the evidence.” 
Gillett v. Michigan United Tract. Co., 
supra. (3) “It [the presumption of 
due care] was not entirely displaced, 
but remained in abeyance pending 
the jury’s reaching this preliminary 
decision as to the credence to be 
given the evidence on the particular 
point in which negligence was 
elaimed.” Gillett v. Michigan United 
Tract. Co:, supra. 

41. Colo.—Denver Tramway Co. v. 
Reid, “4 Colo. A. 538,35 P 269. 

Ida.—Fleenor v. Oregon Short Line 
me Covii6 ida V7S8il,, 102'P' S97. 

Md.—Northern Cent. R. Co. v. Geis, 
31 Md. 357, 100 AmD 69. 

* Minn.—Gilbert y. Tracy, 115 Minn. 
443, 182 NW 752. 

N. D.—Rober v. Northern Pac. R. 

Co., 25 N. D. 394, 142 NW 22. 
' {a] An instruction that, in con- 
sidering the question of negligence, 
it was competent, in connection with 
all the facts and circumstances of 
the case, to infer .the absence of 
fault on the part of deceased from 
the known disposition of men _ to 
avoid injury to themselves, although 
it would be objectionable where there 
is positive unconflicting proof of the 
negligence of the party injured, is 
properly given where the evidence 
‘was conflicting and tended to create 
doubt on that issue. Northern Cent. 
R. Co. v. Geis, 31 Md. 357, 100 AmD 
69. 

42. See supra § 741 notes 26, 27; 
and § 745 notes 92-94, 

43. See Evidence § 13 et seq. 

44-53. Weight and sufficiency of 
evidence see infra §§ 833-847. 

54. U. S.—Inland, ete. Coasting 
Go) WeeTolson, 9139" UW'S)! 551) 11 SCt 
653, 35 L. ed. 270; Irvine v, Delaware, 
etc., R. Co., 184 Fed. 664, 106 CCA 
600. 

Ala-—U;'S! Cast Iron’ Pipe,’ etc., 
Co. v, Fuller, 212 Ala. 177, 102 S 25; 
Carlisle v. Central of Georgia R. Co., 
183 Ala. 195, 62.S 759; Sheffield Co. v. 
Morton, 161 Ala. 153, 49 S 772. 

Ark.—Midland Valley R. Co. v. 
Hamilton, 84 Ark. 81, 104 SW 540. 

COlo==Chicagot : ete., °° R22 Co) ow. 
Church, 49 Colo, 582, 114 P 299. 

Conn.—Hantmann v. Ryan, 92 Conn. 
216, 102 A 603. 

Del:—Wood vy. Wilmington City R. 


Co., 21 Del. 869, 64 A 246. 
Ga.—Georgia R., etc., Co. v. Mc- 

Allister, 126 Ga. 447, 54 SE 957, 7 

LRANS 1177; Chenall v. Palmer 


Brick Co., 117 Ga. 106, 43 SE 443. 
Tll.—Pressley v. Bloomington, etc., 


NEGLIGENCE 


ant.°° 


where contribu- 


Defenses.°” 


is upon plaintiff 
R.;Co.,, 271. Ill. 622, 111 NE 511; Tii- 
nois Cent. R, Co. v. Jennings, 229 T11. 
608, 82 NE 403; Barnett v. Levy, 213 
Ill. A. 129; Riordan v. Chicago City 
R.. Co.j° 178 Til. Ay 323. 

Ind.—Ohio, etc., R. Co. v. Selby, 
47 Ind. 471, 17 AmR 719. 

Iowa.—Codner vy. Stowe, 201 Iowa 
800, 208 NW 330; Powell v. Alitz, 
191 Towa 288, 182 NW 236; Baker 
v. Zimmerman, 179 Iowa 272, 161 
NW 479. 8 

Kan.—Brown v. Union Pac. R. Co., 
oh ae 701, 106 P 1001, 29 LRANS 


Ky.—Coughlin v. Mark, 173 Ky. 
728, 191 SW 508; O’Bannion v, South- 
ern R. Co.,/110 SW 329,33 Kyl 815, 
ASO! Cinciinath - ete; we. | Conn LN. 
Zachary, 106 SW 842, 32 KyL 678. 

La.—Casper v. New Orleans R., etc¢., 
Co., 121 La. 603, 42 S 666; Fauvia v. 
New Orleans, 20 La. Ann. 410; Reeves 
v. Pyle, 3 La. A. 718. 


Me.—Quimby v. Boston, ete, R. 
Co., 69 Me. 340. 
Mass.— Gillis. v. Cambridge. Gas 


Light Co., 202’Mass. 222, 88 NE 779. 

Mo.—Graefe v. St. Louis Transit 
Co., 224 Mo, 232, 123 SW 835; Hanks 
v. St. Louis-San Francisco R. Co., 217 
Mo. A. 528, 269 SW 404; John Koch, 
ete., Livery Co. v. United R. Cos., 
(A.) 258 SW .37; Conrad v. Hamra, 
(A.) 253 SW 808; Wren v. Suburban 
Motor Transfer Co., (A.) 241 SW 464; 
Barnes v. St. Joseph, 151 Mo. A; 523, 
132 SW 318; Brubaker v. Kansas City 
Electric Light Co., 1380 Mo. A. 439, 
110 SW 12. 

Mont.—Varn v. Butte Electric R. 
Co., 77 Mont. 124, 249 P 1070. 

N. H.—Dame v. Laconia Car Co. 
Works, 71 N. H. 407, 52 A 864; Lane 
v. Concord, 70 N. H. 485, 49 A 687, 85 
AmSR 643. 

N. J.—Bahr.v. Lombard, 53 N. J. 
L. 233, °21 A190, 23 A 167. 

N. Y.—Masterson v. Crosstown St. 
R. Co., 201 N. ¥.. 499, 94 NB 1086; 
Spinneweber v. Every, 189 App. Div. 
35, 177 NYS 801; O’Neil v.. Kopke, 
170 App. Div. 601, 156 NYS 664. 

N. D.—Armann v. Caswell, 30 N. 
D. 406, 152 NW 818. 

Porto. Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491; Wood v. Valdes, 
4 Porto Rico Fed. 165. 

S. C.—Easler v. Columbia R.,, etc., 
Co., 100 S. C. 96, 84 SE 417, LRA 
1915D 883. 

Tenn.—Warfield v. Louisville, etce., 
R. Co., 104 Tenn. 74, 55 SW 304, 78 
AmSR 911. 

Tex.—Houston, etc., R. Co. v. Dav- 
enport, 102 Tex. 369, 117 SW _ 790; 
Chicago, ete., R. Co. v. Myers, (Civ. 
A.) 264 SW 151: Gordon v. Texas, 
ete., Mercantile, etc., Co., (Civ. A.) 
190 SW 748; Posener v. Harvey, (Civ. 
A,) 125 SW 356; Beaty v. El Paso 
Electric R.'Co., (Civ. A.) 91 SW 365. 

Utah.—Harrington v. Eureka Hill 
Min. ‘Co.,°17 Utah’ 300, 53 P 737. 

Vt.—Wellman v. Wales, 98 Vt. 437, 
129 A 317; 

Va.—McNamara y. Rainey Luggage 
Corp:, 139 Wa. 197, 123 SH 515; Trau- 
ina v. Oliver, 125 Va. 458,.99 SE 

Can.—Guardian F., ete., Assur. Co. 
Rah taaee Rs! ete.s Cojs3 WiCan, 1S.C. 
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to establish by a preponderance of the evidence**-5% 
all the facts essential to constitute the cause of ac- 
tion alleged®*’ which are not admitted by defend- 
Ordinarily plaintiff has the burden of show- 
ing as an affirmative fact that defendant was guilty 
of the specific act of negligence or breach of duty 
charged in the declaration or complaint and that his 
injuries were caused in the manner therein claimed.°*® 
Where plaintiff has established a 
prima facie case of culpable negligence on the part 
of defendant, and not before such showing has been 
made,°® defendant has the burden of proving all 


N. S.—Taylor v.. Durno, 53 N. S, 
199, 45 DomLR 450. 

Ont.—Oskey v. Kingston, 32 Ont. 
ie 190, 7 OntWN 251, 20 DomLR 


“The absence of evidence upon any 
material point is as fatal to him who 
has the onus as the absence of all 
evidence would be.” Cincinnati, etc., 
R. Co. v. Zachary, 106 SW 842, 843, 
32 KyL 678. 

[a] A plea of contributory negli- 
gence does not relieve plaintiff of the 
burden of proving defendant’s negli- 
gence. Day v. Kelly, 50 Mont. 306, 
146 P 930. 

55. See cases infra this note. 

[a] Where negligence is admitted 
by defendant, it is error to instruct 
the jury that plaintiff is bound to 
prove negligence by a preponderance 
of the evidence. Hickey v. Chicago 
City R. Col ht423 1, ASIST: 

{b] An admission during the trial 
which has the effect of limiting the 
scope of defendant’s general denial 
to a denial of the permanent nature 
of plaintiff's injuries as affecting his 
earning capacity relieves plaintiff of 
the burden of establishing anything 
except the amount of his damages. 
Young v. Campbell, 20 Ariz, 71, 177 
P19, 20° Ariz: 855, 781 P1471. 

56. Ala.—Carlisle v. Central of 
Georgia R. Co., 183 “Ala, 195, 62 S 
759; American Cast Iron Pipe Co, v. 
Landrum, 183 Ala. 132, 62 S 757. 

Ark.—Chicago Mill, ete., Co. 
Cooper, 90 Ark. 326, 119 SW 672. 

Cal.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674. . ; 

Del.—Gray vy. Pennsylvania R. Co., 
(Super.) 139 A 66. 

Fla.—J. Ray Arnold Lumber Co. v. 
Carter, 108 S 815, 46 ALR 1068. 

Mass.—James v. Boston El. R. Co., 
204 Mass. 158, 90 NE 513. 

Mich.—Mynning y. Detroit, ete. R. 
Co., 59 Mich. 257, 26 NW 514. 

Mo.—Weber vy. Valier, etc., Milling 
Co., (A.) 242 SW 985; Mullery v. 
Missouri, ete., Tel. Co., 180 Mo, A. 
128, 168 SW 213. 

Nebr.—Engel v. Chicago, ‘ete, R. 
Co., 111 Nebr. 21, 195 NW: 523: 

Okl.—Gulf, etc., R. Co. v. Harpole, 
111 Okl. 301, 239 P 609. 

{a]_ Thus the burden of proving 
that defendants were the manufac- 
turers of the appliance which caused 
ean ta ete oe, ey Na Miller 
v. Steinfeld, 5 LV..-'33 
NYS 800. pp 7, 160 

Pleading specific acts or omissions 
as affecting application of res ipsa 
loquitur doctrine see infra § 786. 

Variance between pleading and 
proof see infra § 735. 

57. Weight and sufficiency of evi- 
dence see infra §§ 833-847. 

58. Cal.—Bonneau v. North Shore 
R. Co., 152 Cal. 406, 93 P 106, 125 
AmSR 68. 

Ga.—Chenall v. Palmer Brick Co., 
117 Ga. 106, 48 SE 443. 

La.—Boutte v. New Orleans Ter- 
minal Co., 139 La. 945; 72 S 513. 

N. Y.—Curtis v. New York, etc., R. 
Co., 159 App. Div. 757, 144 NYS 1007. 

Pa.—Hays v. Gallagher, 72 Pa. 136, 

Ss. C.—Simms v,. South Carolina R. 


Ne 


Co., 26 S. C. 490, 2 SE 486. 


Tex.—Texas, ete, R. Co. v. Shoe- 
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issues raised as matter of affirmative defense,°® such 
as the contributory negligence of plaintiff, where it 
is considered a defense,®® or that an act of God* 
or an inevitable accident®? was the proximate cause 
Where defendant 
raises no issue of contributory negligence®* but 
‘elaims that the alleged injuries were caused solely 
by plaintiff’s negligence, it has been.both affirmed** 
and denied® that defendant has the burden of prov- 
A defendant who relies on the 
defense that plaintiff incurred the risk which caused 


of the injury complained of. 


ing such negligence. 


maker,” 98," Tex. 451, 
International, ee, 
Matthews, (Civ. A.) 158 SW 
Beaty v. El Paso Electric R. Co., 
(Civ. A.) 91 SW 365. 

B, C.—MecMillan v. Western Dredg- 
ey $20 za 5 ak rs Lp 
= [a 
make any defense until enough testi- 
mony has been introduced to show 
that it owed a duty to plaintiff, that 
it negligently failed in its perform- 
ance, and that in consequence there- 
of plaintiff had been damaged. Che- 
nall “vy. Palmer’ Briek: “Co. 117"Ga. 
106, 43 SH 443. 

Effect of plaintiff’s pleading and 
evidence on defendant’s burden of 
proving contributory negligence see 
infra §§ 757, 758. 

59. Ark.—Texas, etc., R. Co. v. 
Ont. 46, Ark, 132... , 


84 Sw 1049; 
igs Co. Vv. 
1048; 


Del.—Wilkins v. Wilmington, 16 
Del. 132, 42 A 418. 

Iowa.—Jones v. Sioux City, 185 
Iowa 1178, 170 NW 445, 10 ALR 
474. 

Mass.—Leary vy. William G. Web- 


ber Co., 210 Mass. 68, 96 NE 136. 

*  Nebr.—McGahey v. Citizens’ R. Co., 
88 Nebr. 218, 129 NW 293; McCook 
v. McAdams, 76 Nebr. 1, 106 NW 
988, 110 NW 1005, 114 NW 596. 


N. J.—Uknowich v. Szobo, (Sup.) 
136 A 188. 
Tex.—Fort Worth, etc., R. Co, v. 


Lovett, (Civ. A.) 263 SW 643; Pose- 
ner v. Harvey, (Civ. A.) 125 SW 356. 
* Wis.—Randall v. Northwestern Tel. 
Co., 54 Wis. 140, 11 NW 419, 41 AmR 
27 


60. See infra §§ 755, 756. 

G1. Wilkins v. Wilmington, 16 
“Del. 132, 42 A418; McCook v. Mc- 
Adams, 76 Nebr. 1, 106 NW 988, 110 
NW 1005, 114 NW 596. 

62. Reichert Towing Line v. Home 
Ins. Co., 251 Fed., 214,°163 CCA 370 
[certiorari den 248 U. S. 565 mem, 
39 SCt 9 mem, 63 L. ed. 424]. 

62. Burden of proof as to con- 
tributory negligence see infra §§ 754— 
759. 

64. McGahey v. Citizens’ R. Co., 
88 Nebr. 218, 129 NW 293; Dallas R. 
Co. vy, Eaton, (Tex. Civ. A.) ‘222 SW 
318. 

65. Hanna v. Stoll, 112 Oh. St. 
344, 147 NE 339; Cincinnati Tract. 
Co. v. Stephens, 75 Oh. St. 171, 79 
NE 235; Dory v. Sebald, 15 OhNPNS 
302. 

[a] Discussion of rule.—‘‘In ac- 
tions of this kind, plaintiff’s negli- 
_'gence is always present as an ele- 

ment to be overcome by him, either 
by keeping such an issue down, or if 
it appear, by rebutting it; and that 

to: avoid such negligence, sole and 
- contributory, he has the burden... . 

It is otherwise when the defendant 

sets up contributory negligence; then 
he admits his own negligence—ad- 
mits his liability—admits the plain- 
tiffs charge or claim—confesses as 
it were, and avoids by setting up 
the plaintiff's concurrent and con- 
temporaneous negligence as a_ joint 
proximate cause, and is ready to 
maintain this issue by evidence of- 
fered by him. In’ such event the 
burden is upon the defendant, be- 
cause such contributory Bopigence 
is then his issue and on which -he 
must offer evidence.” Dory v. Se- 
pald, 15 OhNPNS 302, 308. ; 
66. See Master and Servant § 
1217;/and supra § 600... | ante 


Defendant is not called on to 
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General. 


67. . Pittsbureh, -.ete.ji Re Cosa. 
Hoffman, 57 Ind. A. 431, 107 NE 315. 

68. Logue v. Grand Trunk R. Co., 
102 Me. 34, 65 A 522. 

69. U. S.—Looney v. Metropolitan 
R. Co., 200 U. S. 480, 26 SCt 3038, 50 
L. ed. 564; Hayes v. Michigan Cent. 
RE Cori 2U, 2S. 228504 SCE SH9e "28 
L. ed. 410; Western Transp. Co. v. 
Downer, 11 Wall. 129; 20 L. ed. 160; 
International Mercantile Mar. SS. Co. 
v. W. & A. Fletcher Co., 296 Fed. 
855; Cincinnati, etc., R. Co. v. South 
Fork Coal Go., 139 Fed. 528, 71 CCA 
316, 1 LRANS 533; Hawes v. War- 
ren, 119 Fed. 978; Jensen v. The 
Joseph B. Thomas, 81 Fed. 578; 
Mentzer v. Armour, 18 Fed. 373, 5 
MeCrary 617; Fuller vy. Galion Citi- 
zens’ Nat. Bank, 15 Fed. 875; White 


v. Western Union Tel, Co., 14 Fed. 
710, 5 McCrary 103. 
Ala.—Thierry v. Oswell, 212 Ala. 


418, 102 S 903; Golson v. W. F. Cov- 
ington Mfg. Co., 205 Ala. 226, 87 S 
439; Lawson v. Mobile Electric Co., 
204 Ala, 318, 85 S 257; Alabama 
Western R. Co. v. Williamson, 114 
Ala. 131, 21 S 827; Highland Ave., 
etc., R. Co. v. South, 112 Ala. 642, 
20 S 1008; Jones v. Alabama Mineral 
R. Co., 107 Ala. 400, 18 S 30; Bir- 
mingham Mineral R. Co, v. Wilmer, 
97 Ala. 165, 11) S!?886;\' Priester : v. 
Western Union Tel. Co., 20 Ala. A. 
388, 102 S 372. 

Ariz.—Mesa City v. Lesueur, 21 
Ariz, 7538 2,0 1900 5733 

Ark.—St. Louis, etc., R: Co. v. Wir- 
bel, 104 Ark. 236, 149 SW 92, Ann 
Cas1914C 277; Missouri, ete., R. Co. 
v. Vanzant, 100 Ark. 462, 140 SW 
587; Millsaps v. Brogdon, 97 Ark. 
469, 134' SW. 632, 32 LRANS: 1177; 
Chicago Mill, ete., Co. v. Cooper, 90 
Ark. 326, 119 SW 672; St. Louis, ete., 
R. Co. v. Wells, 82) Ark. 372, 101 SW 
738; Waters-Pierce Oil Co. v. Knisel, 
79 Ark. 608, 96 SW 3842; Hot Springs 
St. R.. Col’ v. Hildreth,’ 72 Arki):572, 
82 SW. 245. 

Cal.—Tower v. Humboldt Transit 
Co}; 176 Cal. 602, °169 P!\22%s Pat- 
terson v. San Francisco, ete., Electric 
R. Cov, 14% ‘Cal,-178,! 81oP. 381; iDu- 
four v. Central Pac. R. Co., 67 Cal. 
319, 7 P 769; McConnell v. Quinn, 71 
Cal. A, 671, 236 P 200; Alameda 
County v. Tieslau, 44 Cal. A. 332, 186 
P 398; Ellis v. Central California 
Tract.. Co:; 37.Cal. A. 390, 17#1P 40:7; 
Sullivan v. Morton. Draying, etc., Co., 
13 Cali As35, 108 SPs 95s Wistrom 
v. Redlick, 6 Cal. A. 671, 92 P 1048. 

Colo.—Seeing Denver’ Co. v. Mor- 
gan, 66 Colo, 565, 185 P 339; (Chi- 
cago, etc., R. Co. v. Church, 49 Colo. 
§82..114.P 299; Denver, etc., R. Co. 
v. Ryan, 17 Colo. 98, 28 P 79; Boul- 
der v. Stewardson, 26 Colo. A. 290, 
143 P 820; Larimer’ County. Ditch 
Co. v. Zimmerman, 4 Colo, A. 78, 34 
P 1114; i 

Conn.—World F. & M. Ins. Co. v. 
Alliance Sandblasting Co., 105 Conn. 
640, 136 A 681; Seabridge v. Poli, 
98 Conn. 297, 119 A 214; Johnson v. 
H. M:; Bullard ‘Co; 95) Conn.:.251,) 111 
A 70, 12 ALR 766; Kruck v. Connecti- 
cut Co., 84 Conn. 401, 80 A 162; O’Con- 
nor v. Connecticut R., etc., Co., 82 
Conn. 170, 72 A 934; Ryan v. Bristol, 


63 Conn. 26, 27 A 309;, Button v. 
Frink, 51 Conn. 342, 50 AmR-> 24; 
Fox v. Glastenbury, 29 Conn. 204; 


Park y. O’Brien, 23 Conn. 339. | 
Del.—Kotowski v. Taylor, 31 Del. 
430,114 A. 861; Hill. v. McKay, 31. 
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the injury, as distinguished from the assumption of 
risk doctrine where a contractual relation exists,® 
has the burden of proving the same.®” 
is proved that a mechanical appliance had at one 
time been broken and thereby had become danger- 
ous, the burden of evidence is on defendant, alleg- 
ing that the danger was afterward removed, to 
establish such fact.®% 

[§ 750] (2) Negligence of Defendant—(a) In 
The burden of proof rests on plaintiff to 
show culpable negligence on the part of defendant®® 


And when it 


Del. 213, 113 A 804; Wigglesworth 
v. Brodsky, 30 Del. 586, 110 A 46; 
Kemp v. McNeill Cooperage Co., 30 
Del. 146, 104 A 639; Shockley vy. Mc- 
Cullough, 25 Del.-504, 82 A 144; Col- 
bourn v. Wilmington, 20 Del, 443, 56 
A 605; Louth v. Thompson, 17 Del. 
149, 39 A 1100; Wilkins v. Wilming- 
ton, 16 Del. 132, 42 A 418; Dolby 
v. Hearn, 15 Del. 153, 37 A 45; Kyne 
v. Wilmington, etc., R: Co., 13 Del. 
185, 14 A 922; Gray v. Pennsylvania 


R. Co., (Super.) 139 A 66. 
D. C.—Reaver v. Walch, 55 App. 
159, 3 F. (2d) 204; Bennett v. Wash- 


ington Terminal Co., 55 App. 111, 2 
F, (2d) 913; Sullivan v. Capital Tract. 
Co., 34 App. 358; Butler y. Frazée, 25 
App. 3892. : 
Fla.—Florida Motor Transp. Co. v. 
Hillman, $7. <Bh1aii) 51200 10laWS) aehe 
eaete v. Botsford, 82 Fla. 497, 90 


Ga.—Southern R. Co. v. Reynolds, 
126 Ga. 657, 55 SE 1039; Atlanta. v. 
Stewart, 117 Ga. 144, 48 SE 443; 
Chenall v. Palmer Brick Co., 117 Ga. 
106, 48 SE 448; Columbus v. Ogle- 
tree, 96 Ga..177, 22 SE. 709; What- 
ley jv. Block,,; 95, Ga...15,.021 “SH 985: 
Brown vy. Atlanta, 66 Ga. 71; Taylor 
v. American Clay Co., 3 Ga. A, 295, 
59 SE 829. 

Ida.—Hiolt v. Spokane, etc.; R. Co., 
4 Ida. 443, 40 P 56. 

lil—West.. Chicago: -St.' Rie Co... Vv. 
Liderman, 187 Ill. 468, 58 NE 367, 
79 AmSR. 226, 52 LRA 655; Colum- 
bus, ete., R. Co. v..Troesch, 68 Ill. 
545, 18 AmR 578; Paxton v. Boyer, 
67 Ill. 132, 16 AmR 615; Chicago. vy. 
Major, 18 Ill. 349, 68 AmD 553; Ga- 
lena, etc., R. Co. v. Fay, 16. Ill. 558, 
63. AmD 323; Horst yv. St. Louis 
Electric Terminal R. Co., 199 Ill. A. 
169; Riordan v. Chicago City R. Co., 
178 Ill. A. 323; North Chicago St. R. 
Co. vy.) O}Donnell, “Tb ye VAs DLO: 
Tubelowish v. Lathrop, 104 Til, A. 
82; Brettman y. Braun, 387 Ill. A. 17; 
Perrin, v. Devendorf, ; 22, Ill.. A. 2843 
Hunting v. Baldwin, 6 Ill. A. 547. 

Ind.—Indianapolis, ete., Tract. Co. 
Vv. Roach, 192 Ind. 384, 185 NE 334; 
Pittsburgh, ete., R. Co. v. Edwards, 
190, Ind. 57, 129 NE 310; Prest-O- 
Lite Co. v. Skeel, 182 Ind. 593, 106 
NE 365, AnnCasl917A 474; Cincin- 
nati, ete., R..Co, vs McMullen,. 117 
Ind. 439, 20 NE. 287, 10 AmSR 67; 
Cleveland, etce., R. Co. v. Newell, 104 
Ind. 264, 3. NE 836, 54 AmR 312: 
Fletcher vy, Kelly, 37 Ind. A. 254, 76 
NE 813; Huntingburgh vy. First, 22 
Ind. A. 66, 53 NE 246; Miller v. 
Miller, 17 Ind. A.. 605, 47 NE. 338: 
Pittsburgh, etc., R. Co. v. Bennett, 9 
Ind. A. 92, 85 NE 1038; O’Kane v. 
Miller, 3 Ind. A. 136, 29 NE 439, 

Iowa,—Caplan v. Reynolds, 
Towa 453, 182 NW 641; Merchants’ 
Transfer, etc., Co. v. Chicago, etc., 
R, Co. 170 Iowa 878, 150 NW 720; 
Dreier _y. McDermott, 157 Iowa 726, 
141 NW 315, 50 LRANS 566; Craw- 
ford v. Chicago, ete., R. Co., 109 Iowa 
433, 80 NW _ 519; Bonce v. Dubuque 
St. R. Co.; 53 Iowa: 278,.5 NW. 177; 


HOt 


36 AmR 221; Greenleaf vy. Illinois 
ne R. Co., 29 Iowa 14, 4 AmR 


Kan.—Zinn v. Updegraff, 113 Kan. 
25, 213 P 816; Atchison, ete., R., Co. 
yigecantes) 12 Kan, 354, 15 AmR 

Ky.—Davis _v. Burns, 207 Ky. 703, 
269 SW 763; Bevis v. Vanceburg Tel, 
Co.,.132.. Ky. 385,.113 SW 811; Padu- 
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and it is therefore incumbent upon him to estab- | lish by competent evidence the existence of a duty 


ecah Tract. Co, v. Baker, 130 Ky. 360, 


113 SW 449, 18 LRANS 1135; Louis-. 


ville, etc., R. Co. v. McGary, 104 Ky. 
509, 47 sw 440, 20 KyL 691. 
La.—Dixon v. Vicksburg, etc. R. 
Cos7139) a.) 829) 71 S> 527 Rohr ww. 
New Orleans Gaslight Co., 136 La. 
546, 67 S 361; Meyers v. Ruddock Or- 
leans Cypress Co., 118 La. 805, 43 S 
448; Harris v. Tremont Lumber Cox; 
4115’ La. 973, 40 S 374; McDonnell v. 
New Orleans Cypress Co.,: 115 La. 
67, 38 S 896; Buechner v. New Or- 
leans, 112 La. 599, 36 S 603, 104 Am 


SR 455, 66 LRA 334; Deikman Wa 
Morgan's Louisiana, etc., Rizvete:, Cos 
£0 Tas Ann’ '7387; oS 76; Girard v. 


Tilinois;*Cent.. R. Co:, 3 Tia.) Al ‘748; 
Belden v. Roberts, 3 ‘La. A.. 338. 

Me.—Robitaille v. Androscoggin, 
etc., R.-Co., 122 Me. 570, 121 A 540; 
American Ice Co. v. South Gardiner 
Lumber Co., 107 Me. 494, 79 A 6, 32 
LRANS 1003; Linn v. ‘Barker, "106 
Me. 339, 76 A 700, 20 AnnCas 697; 
Ouellette v. Grand Trunk R. Wort 106 
Me. 153, 76 A 280, 188 AmSR_ 340; 
Towle v. Morse, 103 Me. 250, 68 A 
1044; Butler v. Rockland, etc., R. Cor, 
99 Me. 149, 58 A 775, 105 AmSR 
267; Guthrie v. Maine Cent. RE ICo-; 
81 Me. 572, 18 A 295; Perkins v. East- 
ern R. Co., 29 Me. 307, 50 AmD 589; 
Bachelder v, Heagan, 18 Me. 32. 

Md.—Heim_ v. Roberts, 135- Md. 
600, 109 A 329; Geiselman vy. Schmidt, 
a Ma. 580, 68 A 202; Central R. Co. 

Smith, 74 Md. 212, 21 A 706; Phila- 
melphia, ‘etc., R. Co. v. Fronk, 67 Md. 
339, 10 A 204, 307, 1 AmSR 390; Bal- 
timore - El. Co. Vv. Neal, 65 Md. 438, 
5 A338; State vy, Baltimore, etc., R. 
Co., 58 Md. 482; Frech v. Philadel- 
phia, ete., R. Co., 39 Md. 574. 

Mass.—Conway v. Boston El. R. 
Co., 255 Mass. 87, 152 NE 94; Pinney 
v. Hall, 156 Mass; 225, 30 NE 1016; 
Priest v. Nichols, 116 Mass. 401; Joy 
v. Winnisimmet Co., 114°Mass. 63; 
Murphy vy. Deane, 101 Mass. 455, 3 
AmR 3890; Holly v. Boston Gaslight 
Co., 8 Gray 123, 69 AmD 233; Robin- 
son v. Fitchburg, etc., R. Co., 7 Gray 
92; Brown vy. Kendall, 6 Cush, 292; 
Tourtellot vy. Rosebrook, 11 Metc. 
460. 

Mich.—Fuller v. Magatti, 231 Mich. 
213, 203 NW 868; Harris v. Bern- 
stein, 204 Mich. 685, 171 NW 521; 
Shadduck v. Grand Rapids, etc., R. 
Co., 179 Mich. - 4383, 146 NW 238; 
Rohlfs v. Fairgrove Tp. 74 Mich. 
555, 140 NW 908; Grand Rapids, etc., 
R. Co. v. L. Starks Co., 172 Mich. 
270, 187 NW 551, AnnCas1914C 632; 
Allen vy. Bainbridge, 145 Mich. 366, 
108 NW 732; Warren v.. Porter, 144 
Mich. 699, 108 NW 435; Montgomery 
Vv. Muskegon Booming Co., 88 Mich. 
633, 50 NW 729, 26 AmSR_ 308; 
Brewer v. Flint, ete., R. Co., 56 Mich. 
620, 283 NW 440; Kelly v. Hendrie, 26 
Mich. 255; Detroit, etc., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Minn.—Albachten’ v. Golden Rule, 
135 Minn. 381, 160 NW 1012; Bruck- 
man, 'v.. ‘Chicago, ete:,, R..'Co., ? 110 
Minn. 308, 125 NW 263; Fewings v. 
Mendenhall, 88 Minn. 336, 93 NW 127, 
97 AmSR 519, 60 ‘LRA 601; Johnson 
v. Walsh; 83 Minn. 74, 85 NW 910; 


La Londe v. Peake, 82 Minn. 124, 84 
NW 726; Jones v. Chicago, etc, R. 
Co., 80 Minn. 488, 83 NW 446, 49 
LRA 640; Koslowski’v. Thayer, 66 
Minn. 150, 68 NW 973; Day v. H. C. 
Akeley Lumber Co., 54 Minn. 522, 53 
NW 243, 23 LRA 513; Rosenfield v. 


Arrol, 44 Minn. 395, 46 NW 768, 20 
AmSR 584, 

Miss,—Kress v. Markline, 117 Miss. 
BT TELS "858 Gulf; ete sR. Coz Nv; 
Wells Lumber Co., 111 Miss, 768, 72 
S 194; Meridian v. Crook, 109 Miss. 
700, 69 S 182, LRAI916A 482. 

Mo.—Bond v. St. Louis-San Fran- 
cisco R. Co., 815 Mo. 987, 288 SW 
777; Tawney v. United R. Cos., 262 
Mo. 602, 172 SW 8; Menteer v. Scalzo 
Fruit Co., 240 Mo. 177, 144 SW 833; 
Dowell v. Guthrie, 99 Mo. 653, 12 


SW 900, 17 AmSR 598; Stepp v. Chi- 
cago, etc., R. Co., 85 Mo. 229; Wat- 
son v. Chicago Great Western RCo. ey 
(A.) 287 SW 813; Mount Arbor Nur- 
series v. New York, ete.; RR. Cony 21% 
Mo. A. 31,.273 SW 410; Katz v. North 
Kansas City Dev. Co., 215 Mo, A. 
662, 258 SW 752; Russell v. St. Louis, 
OUC.ct its (COs, (A) 245 SW 590; Weber 
Vv. Valier, ete., Milling Co., (A.) 242 
SW 985; Fink v. Kansas City South- 
ern R. Co., 161 Mo. A. 314, 143 SW 
568; Freeman v. Foreman, ‘141 Mo. 
A. 359, 125 SW 524; Coffman v. Mc- 
Causlin, 70 Mo. A? 34; Russell v. 
Reagan, 34 Mo, A, 242. 

Mont.—Varn_y. oho ss Electric R. 
Co., 77 Mont. 124, 249 P 1070; O’Don- 
nell v. Butte, 65 Mont. 463, 724 DN 
190, 32 ALR 1284; Loudon v. Scott, 
58 Mont. 645, 194 P 488, 12 ALR 
1487; Day v. Kelly, 50 Mont. 306, 146 
P 930. 

Nebr.—Sippel v. AnissOUEL Pac.~.R. 
Co., 102 Nebr. 597, 168 NW 356; 
Spears yv. Chicago, etc., R. Co., 43 
Nebr. 720, 62 NW 68. 

N. H.—Soucy v. Manchester, 78 N. 
H. 591, 98 A 518; Hutchins v. Ma- 
comber, 68 N. H. 473, 44 A 602. 

N. J.—Maphet v. Hudson, ete., R. 
Cos, ISEN.. JUL. 369,019: An 17s, Kan- 
shawe v. Rawlins, 89 N. J. L. 344, 98 
A 439; Bien.v. Unger, 64 N. J.-L. 
596, 46 A 593. 

N. Y.—Kay v. Metropolitan St. R. 
Co.,-163 N: Y. 447, 57- NE 7617, Tucker 
Vv. New York Cent., ete., R. 'Co.; 124 
N.Y. 808, 26 NE) 916, 21 AmSR 670; 
Cosulich v. Standard Oil Co., 122 N. 
Y. 118, 25° NE 259, 19 :AmSR 475; 
Seybolt v. New York, etc., R. Co., 95 
Ni Ytb625: 47 AmRS7 55> Curtiss wv. 
Rochester, etc., R. Co., 18 N. Y. 534, 
75 AmD 258; Holbrook v. Utica, etce., 
R&S iCo., LAN. YX. /236,' 64 AmD 2502; 
Groarke v. Laemmle, 56 App. Div. 61, 
67 NYS 409; Littman v, New York, 
36 App. Pi, 189, 55 NYS 383 [aft 
L590 N.. CY. ..659 imiemy:54 NE 093 
mem]; Burk v. Edison Gen. Electric 
Co., 89 Hun 498, 35 NYS 313; Murphy 
v. Hays, 68 Hun 450, 23 NYS 70; 
Kelsey v. Jewett, 28 Hun 51; Loeber 
v. Roberts, 60 N. Y. Super. 202, 17 
NYS 3878 [aff 138 N. Y. 606 mem, 33 
NE 1082 mem]; Robbins v. Mount, 
27 N, Y. Super. 553, 33 HowPr 24; 
Clarke v. Anderson, 14 Daly 464, 15 
NYSt 363; Guernsey v. Butterick 
Pub. Co., 85 Mise. 380, 147 NYS 408; 
Wiley v. Bondy, 23 Misc. 658, 52 NYS 
68; Canavan v. Stuyvesant, 7 Misc. 
113, 27 NYS 413; Sinay v. Chesebro- 
Whitman Co., 140.NYS 1074; Freid- 
man v. Dry Dock, etc., R. Co., 3 NYSt 
557 [rev on other grounds 110 N, Y. 


676 mem]. 

N. C—Lea v. Southern Public 
Utilities Co., 178 N. C. 509, 101 SE 
19; Taylor v. Stewart, 172 N. C.. 203, 
90 SE 134; Monds v. Dunn, 163 N. C. 
108, 79 SE 308; Jones v. Greensboro, 
124 N. C. 310, 32 SE 675; Cox v. Nor- 
folk, etc., R: Co., 123 N.C, 604, 31 
SE eo 

N. D.—Armann v. Caswell, 30 N. 
D. 406, 152 NW 813. 

Oh. — Montanari v. Haworth, 108 
Oh, St. 8, 140 NE 319; Schweinfurth 
v. Cleveland, etc., R. Co., 60 Oh, St. 
215, 54 NE 89; Murphy v. Dayton, 
8 OhS&CP 354, 7 OhNP 227; Stoltz 
v. Baltimore, ete.,. R. Co., 7 OhS&CP 
435; McLaughlin v. Pittsburgh, etc., 
R. Co., 21 OhRNPNS 37. 

Okl.—Jenkins v. Davis, 111 Okl. 
191, 289 P 135; Pittsburg County R. 
Co. v. Hasty, 106 Okl. 65, 233 P 218; 
New v. Bradshaw, 89 Okl. 205, 214 
P 557; Boling v. Asbridge, 84 Okl. 
280, 203 P 894; Lusk v. White, 58 
Okl, 773, 161 P 541; Chicago, etc., R. 
Co, v. Tate, 57 Okl. 215, 156 P 1182; 
St. Louis, /ete., (Rt Cog wir Kick, 47 
Okl. 530, 149 P 1126. 

Or.—West v. Kern, 88 Or. 247, 171 
P 413, 1050, LRA1918D 920; Boyd 
v. Portland Electric Co., 40 Or. 126, 
66 P 576, 57 LRA 619; Ford v. Uma- 
tilla County, 15 Or: 313, 16 P 33. 


Pa.—Durning v. Hyman, 286 Pa. 
376, 133 A 568; Mardo v._ Valley 
Smokeless Coal Co., 279 Pa, 209, 123 
A 779; Fitzpatrick v. Penfield, 267 
Pa, 564, 109 A 653; Hanna v. Phila- 
delphia, etc., R. Co., 213 Pa. 57, 62 
A 643; 4 LRANS 344: Drinkwater Vv. 
Quaker City Cooperage Co., 208 Pa. 
649, 57 A 1107; Davidson v. Humes, 
188 . Pa.;. 335,41) A 649%". Huey. vy. 
Gahlenbeck, 121 Pa. 238, 15 A 520, 
6 AmSR 790; McCully v. Clarke, 40 
Pa. 399, 80 AmD 584; Hershberger 
v. Lynch, 2 Pa. Cas, 91, 11 A 642; 
Teller v. Hood, 81 Pa. Super. 443; 
Lanahan vy. Philadelphia, ete: hp. 
Road Co., 4 Pa. Super. 382, 40 Wkly 
NC 300; Mardo v. Valley Smokeless 
Coal Co., 3 Pa.. Dist. & Co., 94 [aff 
279 Pa, 209, 128 A 779]; Green v. 
Baltimore, ete:,. JR. .Coi,7,02. Ra. acos 

Philippine.—U. S, v. 30 
Philippine 2. 

Porto Rico..-Maldonado v. 
ton, 32 Porto Rico 208. 

R. I.—Kelly v. Davis, 135 A 602. 

Ss. C.—Mulligan v. Atlantic Coast 
Line. Riv Co.,. 104,48). ire 178,288. (SS 
445: Oliver v. Columbia, etc., KR. +€o,, 
65 S. C. 1, 43 SE 307; Carter v. Co- 


Crame, 


Hamil- 


lumbia, etc., RanCoy 19 S. C. 20, 45 
AmR poe 

Ss. D.—Smith v. caicaeo, ete., R. 
Co:,.-4 Ss. De 71. bon NeW Coe. ; 


Tenn.—Cochran v. Darine, 1 Tenn. 
Ciy. ¢ASor, 

Tex.—Galveston, etc., R. Co. v. 
Easton, (Civ. A.) 257 SW 924; Atchi- 
son, ete:..R.,.Co,.v, Smiths (Civ. A.) 
190 SW 761; International, CEC. bee 
Co. v. Matthews, (Civ. Dey: 158 SW 
1048; Beaty v. #1 Paso Electric R. 
Co., (Civ. A.) 91 SW 365; Robertson 
v. Trammell, 37 Tex. Civ. A. bay 8a 
SW 258 [aft 98 Tex. 364, 83 SW 
Lambert -v: Western Union 
(Civ., A.) 45, SW: 1034; 
Sickles v. Missouri, ete., R. Co., 13 
Tex. Civ., A. 434, 35 ‘SW 493; Houston 
City St. R. Co. v. Autrey, 4 Tex. Civ. 
A. 635, 28 SW 817; Ft. Worth, etce., 
Bee: Ces) Na Tomlinson, (A.) 16 SW 

Utah.—Conway v. Salt Lake, etc., 
R. Co., 47 Utah 510,°155. P 339, LRA 
1916D 1109; Smith v. Ogden, etc., R. 
Co., 33 Utah 129,°93 P 185; Harring- 
ton v. Bureka Hill Min. Co., 17 Utah 
300, 53 P 73%. 

Vt.— Wellman v. Wales, 98 Vt: 437, 
129) A. 317, 97 Vt. 245,.122 A 659. 

Va.—Le Cato v. Eastern Shore of 
Virginia Agricultural <Assoc., 147 
Va. 885, 133 SE 488; Washington, 
etc., R. ‘Co. Vv. Weakley, 140 Va. 796, 
125 SE 672; Tidewater Stevedore Co. 
v. Lindsay, 136 Va. 88, 116 SE 377; 
Southern R. Co. v. Adams, 129 Va. 
233, 105 SE 566; Jeffress v. Virginia 


R., ete. Co. 127 Va. 694, 104 SE 
3933 Clark v. Lang, 124 Va. 544, 98 
SE .673; ; Virginia R.,..ete,; Co. Vv. 


Smith, 117 Va. 418, 84 'SE 641; Steele 
v. Colonial Coal, etc., Co., 115 Va. 
385, 79 SE 346; Southern R. Co. v. 
Lewis, 113." Via, 117, 73 SE 469; 
Stonega Coke, etc., Co. v. Neece, 111 
Va. 302, 68 SE 977: Chesapeake, etc., 
Rex Gow wy Heath, 103 Va. 64, 48 SE 
508; Bowers v. Bristol Gas,: ete. Co;, 
100 Va. 533, 42 SE. 296; Richmond, 
etc., R. Co, v. Yeamans, 86 Va. 860, 


12 SE 946; Norfols ete., B,-Cow vs 
Ferguson, 79 Va. 24 
Wash. —-Nouguier Ay Morgan, 141 


Wash, 144, 250 P 954; Schweitzer v. 
Weyerhaeuser Timber "Co., 128 Wash. 
186, 222 P 460; Jones v. Harris, 122 
Wash. 69, 210 P 22; McCanna. v. 
Silke, 75 Wash, 383, 1384 P 1063; 
Hansen v. Seattle Lumber Co., 31 
Wash. 604, 72 P 457. 

W. WVa.-—Mullens v, Virginia R. 
Co., 94. W,. Va. 601, 119 SE 852; Mc- 
Creary v. Chesapeake, etc., R. Co., 
77 W.Va. 305, 87 SE 374; Comer v. 
Consolidated Coal, ete., Co., 34 W. 
Va. 538,12 SE 476. 

Wis.—Maryland Casualty Co, ev. 
Thomas Furnace Co., 185 Wis. 98, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


iY 


2 


- making 


103 Conn. 117, 180 A 175. 


§ 750] 


owing to him or the person injured,’ a breach or 
failure to perform that duty"! for which defendant 
is responsible,’? and a resulting injury” proximately 
caused thereby.** The fact that a presumption as 
to the exercise of due care on the part of plaintiff 
or the person injured is recognized’®> does not re- 
lieve plaintiff of the burden of proving defendant’s 
negligence,"© and the rule is the same notwith- 


201 NW 263; Rost v. Roberts, 180 
Wis. 207, 192 NW 88; Klein v. Beeten, 
169 Wis. 385, 172 NW 736, 5 ALR 
1237; Ohlweiler y. Lohmann, 88 Wis. 
75, 59 NW 678; Atkinson vy. Goodrich 
Transp. Co., 69 Wis. 5, 31 NW 164; 
Kelley v. Chicago, etc., R. Co., 60 
Wis. 480, 19 NW 521. 

Eng.—Wakelin vy. London, etc., R. 
Co.,-12 App. Cas. 41; Davey v. Lon- 
don, etc., R. Co., 12 Q. B. D. 70; Dan- 
iel v. Metropolitan’ R. Co. L. R..3 
Cc. P. 216 [rev on other grounds L. R. 
SEG Pio. Catt Ta. AR EE, a 457138 
ERC 659)]; Williams v. Great West- 
ern R: Co., L. R. 9 Exch. 157; Cotton 
v. Wood, 8 C. B. N.S. 568, 98 ECL 568, 
141 Reprint 1288; Toomey v. London, 
etc., Rez Co., ‘3 C.-B. N.S: 146, 91° HCL 
146, 140 Reprint 694; Higgs v: May- 
nard, 12 Jur. N. S. 705; Smith v. Mid- 
Tand Re Co.7 57 eT. -Rep,- NaS. 8i35 
Aes v. Freeman, 35 L. T. Rep. N. 

Bi koe aie 

Can.—Cowans v. Marshall, 28 Can. 
Se (Cte 

Alta.—Hough v. Bellerive, 18 Alta. 
L. 483, 69 DomLR 254, [1922] 3 West 
Wkly 490; Amundsen vy. Ward, 7 Alta. 
L. 311, 16 DomULR 558, 28 WestLR 
654, 6 WestWkly 1022. 

B. C.—Queer v. Greig, 5 DomLR 
308. 


N. B.—Falconer y. European, etc., 
RCo; Ve -Ne B79: 

N. S.—Whitman v. Windsor, etc., 
R. Co., 18 N. S. 271; Ramie v Walker, 
18 N. S- 175. 

Ont.—Bradshaw v. Conlin, 40 Ont. 
L, 494, 39 DomLR 86; Young v. Owen 
Sound Dredge Co., 27 Ont. A. 649; 
Morrow v. Canadian Pac. R. Co., 21 
Ont. A. 149; Jones v. Grand Trunk R. 
€o:, 45°U) CQ: BY 193. 

“Negligence is a fact, and must be 
proved in the same manner and to 
the same extent as any other fact 
essential to a recovery.’”’ McCreary 
v. Chesapeake, etc., R. Co., 77 W. Va. 
305, 307. 87 SE 374. 

[a] Counterclaim based on negli- 
gence.—Where, in an action to re- 
cover an amount alleged to be due 
from defendant for care and board of 
defendant’s horses, defendant relied 
upon a counterclaim based upon the 
death of one of the horses boarded, 
it was incumbent upon defendant to 
show by a preponderance of the evi- 
dence that plaintiff was guilty of 
negligence. Fanshawe v. Rawlins, 89 
N. J. L. 344, 98 A 439. 

[b] A constitutional provision 
contributory negligence a 
jury question (Const. art 23 § 6) does 
not relieve plaintiff from proving that 
his injury was the proximate result 
of defendant’s negligence. Chicago, 
etc., R. Co. v, Perkins, 115 Okl. 233, 
949° P7535; ‘Chicago, etc., KR. Co. Vv. 
Duran, 38 Okl. 719, 134 P 876. 

[c] Joint defendants.—In an ac- 
tion against two defendants, plaintiff 
must.show, by a preponderance of 
the evidence, that the negligence 
causing the injuries was that of one 
or both jointly. Hitchens v, Wil- 
mington, etc., Tract. Co., (Del. Super.) 
138 A 617. 

[ad] Rule that one is liable when 
his negligence combines with act of 
God or vis major is applicable only 
when negligence is shown. Sherwood 
v. St. Louis Southwestern R. Co., 
(Mo. A.) 187 SW 260. 

Presumption as to negligence of: 
Defendant generally see supra § 739. 
Infant as defendant see infra § 762. 

70. Conn.—Coletti v. Bridgeport, 
30 


Del.—Lemmon v. Broadwater, 


Del. 472, 108 A 273. 


NEGLIGENCE 


injured.*? 


Tll.—Sehnet v. Schipper, 193 Ill, A. 
ey Brecher y. Ehlen, 94 [Ill A. 
lowa.—Farley v. Des Moines, 199 
Iowa 974, 203 NW 287. 
Kan.—Brown v. Union Pac. R. Co., 
ek Ren: 701, 106 P 1001, 29 LRANS 
Bact J 


Mass.—Hall y. Bates, 216 Mass. 
140, 103 NE 285. 
Minn. — Hamilton v. Minneapolis 


Desk Mfg. Co., 78 Minn. 3, 80 NW 
693, 79 AmSR 350. 

Mo.—Hays v. Columbia, 159 Mo. A. 
431, 141 SW 3; King v. Ringling, 145 
Mo. A. 285, 130 SW 482. 

N. Y.—Connelly v. Carrig, 244 N. Y. 
81, 154 NE 829; Mehler v. Fisch, 65 
Misc. 549, 120 NYS 807; Cohn v. 
Tomes, 107 NYS 551. 

Or.—Coughtry v. Willamette St. R. 
Co., 22 Or. 245) 27 P 1031. 

Pa.—Cunius v. Hdwardsville, 63 Pa. 
Super. 118. 

Tenn.—De Glopper v. Nashville R., 
etc., Co., 123 Tenn. 633, 134 SW 609, 
33 LRANS 913. 

Tex.—Hall v. Houston, etc., R. Co., 
(Civ. A.) 125 SW 946. 

Va.—Berlin v. Wall, 122 Va. 425, 
95 SE 394, LRA1918D 161. 

[a] Rule applied.—(1) ‘In an ac- 
tion for neglect of duty, it is not 
enough for the plaintiff to show that 
the defendant neglected a duty im- 
posed by statute for the benefit of 
somebody else, and that such person 
would not have been injured if the 
duty had been performed; but he 
must also show that the duty was 
imposed for his benefit, or was one 
which the defendant owed to him for 
his protection.”” Hamilton v. Minne- 
apolis Desk Mfg. Co., 78 Minn. 3, 6, 
80 NW 693, 79 AmMSR 350. (2) Where 
plaintiff, a carpenter, was injured by 
the collapse of a bracket furnished 
by defendants for use in shingling a 
roof, the burden was on him to prove 
that defendants had assumed _ the 
duty of furnishing suitable brackets. 
Hall v. Bates, 216 Mass. 140, 103 NE 


285. 

71. U. S.—Davlin v., Ford, 20 F. 
(2d) 317. 

Ala.—Carlisle vy. Central of Geor- 
gia’ R. Co., 183 Ala, ‘195, 62 S 759. 

Del.—Lemmon y. Broadwater, 30 
Del. 472, 108 A 273. 

Ill.— Chicago, ete., R. Co. v. Greg- 
ory, 58 Ill. 226; Brecher v. Ehlen, 94 
Til. A. 369. 

Kan.—Brown v. Union Pac. R. Co., 
81 Kan. 701, 106 P 1001, 29 LRANS 
808. 

Ky.—Hawkins v. Louisville, etc., 
R. Co., 180 Ky. 295, 202 SW 632, 3 
ALR 637. 

Mo.—King v. Ringling, 145 Mo, A. 
285, 130 SW 482. 

N. Y.—Connelly v. Carrig, 244 N. Y. 
81, 154 NE 829; Mehler vy. Fisch, 65 
Mise, 549, 120 NYS 807.> 

Or.—Coughtry v, Willamette St. R. 
Co. 21) Or.' 245, 27° P Los. 

Tenn.—De Glopper v. Nashville R., 
etc., Co., 123 Tenn. 633, 134 SW 609, 
33 LRANS 913. 

Va.—Berlin v. Wall, 122 Va. 425, 95 
SE 394, LRA1918 161. 

[a] MTllustration.— One suing a 
tractor manufacturer for death re- 
sulting when a seat broke must prove 
that defendant failed to exercise dili- 
gence in construction. Davlin v. 
Ford, 20 F. (2d) 317. 

72. See infra § 751. 

73. See infra '§ 753, 

74 See infra § 752. 

75. See supra §§ 740-748. 

76. Menteer v. Scalzo Fruit Co., 
240 Mo. “177, 144 SW 833; Katz v. 
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standing -contributory negligence is excluded be- 
cause of the tender age of plaintiff or the person 
Where the breach of duty relied on con- 
sists in the maintenance of a dangerous or defective 
condition,’® plaintiff has the burden of establishing 
the existence of such situation and defendant’s fail- 
ure to take proper precautions to prevent injury 
under the circumstances.’? 


So, where it is part 


North Kansas City Dev. Co., 215 Mo. 
A. 662, 258 SW 752. And see cases 
supra note 69. 

77. Culbertson y. Crescent City R. 
Co., 48 La. Ann. 1376, 20 S 902; John- 
ston v. New Omaha Thomson-Hous- 
ton Electric Light Co., 78 Nebr. 24, 
27, 110 NW 711, 17 LRANS 435; Dur- 
ning v. Hyman, 286 Pa. 376, 133 A 
568; Wiszginda v. Schuylkill Tract. 
Co., 212 Pa, 360, 61 “A 943; Coley v. 
Canadian Pac. R. Co., 29 Que. Super. 
tec 16 Que. K. B. 404, 8 CanRCas 


“In all such cases the foundation 
of a right of recovery, if there is 
any, is not the tender years of the 
plaintiff, but the culpable negligence 
of the defendant.” Johnston v. New 
Omaha Thomson-Houston 
Light Co., supra. 

73. See supra §§ 263-308. 

79. Conn.—World F. & M. Ins. Co. 


Hlectric 


v. Alliance Sandblasting Co., 105 
Conn. 640, 136 A 681. 
Del.—Layton v. Hudson,” 25 Del. 


573, 83 A 134. 

Ky.—Trauth v. Mackin Council No. 
205 Young Men’s Inst., 179 Ky. 137, 
200 SW 338. 

Me.—American Ice Co, v. South 
Gardiner Lumber Co., 107 Me. 494, 
79 A 6, 32, LRANS 1008; ° Linn: v. 
Barker, 106 Me. 339, 76 A700, 20 Ann 
Cas 697. 

Md.—State v. Emerson, etc., Coal 
Co., 150 Md. 429, 133 A 601. 5 

Minn.—Albachten v. Golden Rule, 
135 Minn. 381, 160 NW 1012. 

Mo.—Bowman vy. American Car, 
ete, .Co., 2256 “Mo;..53,° 25" Siw 11 20% 
Lovell v. Kansas City Southern R. 
Co., 121 Mo. A, 466, 97 SW 193. 

Nebr.—Broadston v. Beddeo Cloth- 
ing Co., 104 Nebr. 604, 178 NW 190. 

Tex..—Texas*” Pipe’ Dine Go.) ve 
Vaught, (Civ. A.) 294 SW 865. 

Wash, — Schweitzer Vv. Weyer- 
haeuser Timber Co., 128 Wash. 186, 
222 P 460. 

[a] Thus (1) if a difference in 
level of intersecting hallways of de- 
fendant’s store created a dangerous 
situation by reason of other circum- 
stances, plaintiff has the burden of 
proving such circumstances. Albach- 
ten v. Golden Rule, 135’ Minn.° 381, 
160 NW 1012. (2) To ‘show negli- 
gence of a gymnasium in having a 
board holding a bolt in a storeroom 
of dismantled apparatus, one falling 
on such bolt must prove that the 
gymnasium left the board where it 
ought, in the exercise of ordinary 
care, have anticipated that one of its 
members, in the use of a punching 
bag or in going to and from it, might 


fall and be injured thereby. Trauth 
v. Mackin Council No. 205 Young 
Men’s Inst., 179 Ky. 137, 200 SW 


338. 

[b] Rule applied: (1) To loss by 
fire communicated from defendant’s 
premises. American Ice Co. v. South 
Gardiner Lumber Co., 107 Me. 494, 
79 A 6, 32 LRANS 1003 (smoke- 
stack); Linn y. Barker, 106 Me. 339, 
76 A 700, 20 AnnCas 697. (2) To 
negligence in setting fire. Layton v. 
Hudson, 25’ Del: 573, 838 A 134. (3) 
To negligence in connection with use 
of a refuse burner which by a spark 
or cinder caused fire. Schweitzer v. 
Weyerhaeuser Timber Co., 128 Wash. 
186, 222 P 460. (4) To negligence of 
one removing paint with torches, 
causing fire. World F. & M. Ins. Co. 
v. Alliance Sandblasting Co., 105 
Conn. 640, 186 A 681. (5) To defect 
in machinery due to. negligence. 
State v. Emerson, etc., Coal Co., 150 
Md. 429, 133 A 601, ; 
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of plaintiff’s case, as where he is a mere licensee®® 
or trespasser,®? he must prove that defendant was 
guilty of active negligence.’? And where the breach 
of duty relied on grows out of plaintiff’s relation- 
ship as invitee,’ it is incumbent upon him to estab- 
lish an invitation’ by one with authority®® and, 
if part of his case,®* that defendant was negligent 
under the circumstances in extending it.°* 
larly where the breach of duty relied on is depend- 
ent upon knowledge or notice,§* it is incumbent 
upon plaintiff to establish defendant’s knowledge 
or notice of the dangerous or defective condition 
eausing the injury,’® or the ability to discover the 
danger by the exercise of reasonable care,°° and 
the time and opportunity on the part of defendant 


80. See supra §§ 194-217. 

81. See supra §§ 129-193. 

s2. St. Cartier v. New York, etc., 
R.) Co., 179. App. Div. 117, 165 NYS 
852; McMullen v. Union Drawn Steel 
Co., 47 Pa. Super. . 570. 

[a] Rule applied.—Where an_ ad- 
joining owner seeks to recover dam- 
ages for personal injuries sustained 
by reason of the taking away of 
lateral support, the burden of proof 
rests on plaintiff to prove actual neg- 
ligence, as there can be no recovery 
unless actual negligence is shown in 
the taking away of the support. Mc- 
Mullen v. Union Drawn Steel Co,, 47 
Pa. Super. 570. 

83. See supra. §§ 218-249. 

84. <Ala.—Sloss Iron, etc., 
Tilson, 141 Ala. 152, 37 S 427. 

Ark.—St. Louis, ete., R.,Co. v. Wir- 
bel, 104 Ark. 236, 149 SW 92, AnnCas 
1914C 277. 

Ill—Brown v. Richardson, 177 Ill. 
A. 488. * 

Ky.—Wall v. F. W. Woolworth Co., 
209 Ky. 258, 272 SW. 730. ; 

Me.—Allen v. Aroostook Valley R. 
Co., 115 Me. 361, 98, A 1027. 

N. Y.—Oyshterbank y. Gardner, 49 
N. Y¥. Supver. 263; Wolf v. Hotel Op- 
erating Associates, 180. NYS. 547. 

[a] TIllustrations.—(1) In an ac- 
_tion by a salesman, injured by fall- 
ing on the stairs in the basement. of 
defendant’s hotel when going to the 
boiler room to sell supplies, the bur- 
den. of proof is on plaintiff to show 
that he.was an invitee, and not a 
mere licensee. Wolf v. Hotel Operat- 
ing Associates, 180 NYS .547. (2) In 
an, action for injuries. when a cus- 
tomer in a store fell down. a. stair- 
way, plaintiff, to recover, was re- 
quired. to prove that the stairway 
was in.that part.of defendant’s prem- 
ises thrown open to customers. Wall 


Co.> v. 


v. F,.W,. Woolworth Co., 209 Ky. 258, 
272 SW. .730. Ho 
8&5. Henderson v. Ashby, 179 Ky. 


507, 200 SW. 931; Wolf v. Hotel-Op- 
erating. Associates, 180 NYS 547. ; 
[a] Tlustration.—In an action for 
injuries from an electric wire left 
lying in a private garden, the burden 
was on plaintiff, present by invita- 
tion of the tenants, to show that 
their lease jncluded the garden. Hen- 
eure v. Ashby, 179 Ky. 507, 200 SW 
L. 
86. See supra §§ 237) 244, 245. 
87., U,,S. Cast;Iron. Pipe,-etc.,’ Co. 
V..Huller;, 212 .ATa.. 177,..102..S 25; 
‘Virginia Iron, etc., Co. v. Perkey, 143 
Va. 168, 130 SE 403. 
‘ [a] ‘Dlustrations.—(1) In an ac- 
tion by an independent contractor’s 
employee against the,owner of a 
clay pit for injuries from a cave-in, 
the burden is on plaintiff. to show 
that defendant was negligent.in in- 
witing him therein. U.S. Cast Iron 
Pipe, ete, Co. v.. Fuller, 212. Ala. 177, 
102 S 25. (2) In an action for the 


death. of an invitee in. a Coal. mine, | 


plaintiff had the burden of showing 
that. defendant failed to 


tion for the use which deceased was 


exercise ' 
ordinary care. to see that the prop-.| 
erty was in a reasonably safe Condi-, 


NEGLIGENCE 


Simi- 


invited to make of it. Virginia Iron, 
ete., Co. v. Perkey, 143 Va. 168, 130 
SE 403. 

88. See supra §§ 25-30, 

Cross references: 
Burden of proving: 

Knowledge of master as to: 
Defective machinery or appliance 

see Master and Servant § 1212. 

Incompetency of: 

Fellow servant see Master and 
Servant § 1214. 

Servant in action against mas- 
ter for injuries to third per- 
ene ore Master and Servant 

1580. 

Notice of defect or obstruction by 
municipal corporation see Munic- 
ipal Corporations § 2013. 
. U. S.—Samuel _ v. 

Weidemann Co., 295 Fed. 314. 

Ala.—Golson v., W. F. Covington 

Mfg... Co., 205 Ala. 226, 87 S .439. 
Colo. — Chicago, etc, R.. Co. v. 
Church, 49 Colo, 582, 114 P 299. 
Del.—Kotowski v. Taylor, 31 Del. 
480, 114A 861, 
Ky.—Greene y. Burns, 142 Ky. 710, 
134 SW 1134. 
Mass. — Kelley _ v. 227 
Mass. 93,.116 NE 409 

Mo.—Bowman v. American. Car, 

etc., Co.,.226 Mo. 538, 125 SW i120. 

Nebr.—Broadston vy. Beddeo Cloth- 

104 Nebr. 604, 


George 


Quimby, 


Wash.—Nouguier v. Morgan, 141 
Wash. 144, 250 P 954. 

Eng.—Welfare v. London, etc., R. 
Co;; I. Ro 470, B.693. 

[a] Rule applied.—In an action 
for injuries to a-minor who had 
climbed on the rear fender of de- 
fendant’s truck, the burden is, on 
plaintiff to Show that the man in 
charge. of- the truck saw the minor 
and his. perilous position before 
starting the truck. Samuel v. George 
Weidemann Co., 295 Fed. 314. 

90.. Ala.—Golson v. M. F. Coving- 
ton Mfg. Co., 205 Ala, 226, 87 S 439. 

Colo.— Chicago, ete,, Ri.) Co.” v, 
Church, 49 Colo. 582, 114 P 299. 

Del.—Kotowski y. Taylor, 81 Del. 
430, 114 A 861. 

Ky.—Greene v. Burns, 142 Ky. 710, 
134 SW 1134, 

Mass.—Kelley v. Quimby, 227 Mass. 
93. 116 NE 409. 

Mo.—Bowman v. American Car, 
etc.,.Co., 226 Mo. 53,/125 Sw 1420; 

Nebr.—Broadston vy. Beddoe Cloth- 


tae Co.,, 104 Nebr. 604, 178 NW 
oN J.—Holmes v. Pelligrino, 133 A 

N. Y.—Necker v. Frank, 43 Misc. 
159, 88 NYS 250. 

Wash.—Nouguier. v. Morgan, .141 
Wash, 144, 250 P 954: 

[a]. Diustrations. — (1) Where 


plaintiff's thumb was caught and in- 
jured in an extension table she was 
examining in defendant’s store as a 
prospective purchaser, by the clerk’s 


closing the table, to sustain a charge | 


of negligence plaintiff must prove 
that the clerk knew her thumb was 
between the leaves of the table. or 


by the exercise of reasonable care 


178) NW. 


I 150. 


to perform his duty in connection therewith.™ 
Wanton or willful negligence.” 
of action is based on willful or wanton. negligence,** 
the burden of proving the willfulness®* or wanton- 
ness®* on the part of defendant is on plaintiff. 
Shifting of burden of proof. Although it is some- 
times loosely stated that, where plaintiff has estab- 
lished a prima facie case of defendant’s negligence, 
the ‘burden is then on defendant to show that he 
was not negligent or that his fault was not the 
cause of the injury complained of, this statement, 
as shown elsewhere in this work,®® is not techni- 
cally accurate as it confuses the term ‘‘burden of 
proof’’ in,the sense of going forward with the evi- 
dence with that 


Where the cause 


meaning of the phrase which re- 


could have known it. Greene _v. 
Burns, 142 Ky, -710, 184 SW 1134. 
(2) So an independent. contractor’s 
employee, injured by the breaking of 
a plank furnished by the owner for 
a scaffold, must establish that the 
defect was discoverable by inspection 
in the use of ordinary care. Holmes 
v. Pelligrino, (N. J.) 133 A 194. 
91. .Ala.—Golson v. M. F. Coving- 
ri voi Mfg. Co., 205 Ala. 226, 87 S 
Cal.—Fujise v. Los Angeles R. Co., 
12 Cal i@An 207, A073 Parole, 
Colo.—Chicago, ete, R: Co. 
Church, 49 Colo. 582, 114 P 299. 
Ill.—South Chicago R. Co. v. Kin- 


Vv. 


nare, 96 Ill. A. 210. ; 
Nebr.—Broadston v. Beddoe Cloth- 
ing Co., 104 Nebr. 604, 178 NW 


Wash.—Nouguier v. Morgan, 141) 
Wash. 144, 250 P 954. : 

[a]. Ilustrations.—(1) “Where the: 
alleged negligence of a motorman 
consists of an omission of duty sud- 
denly and unexpectedly arising, such 
as driving a vehicle suddenly upon 
the track in front of the car without’ 
warning, it is incumbent upon the 
plaintiff to show that the circum- 
stances were such that the motorman 
had an opportunity to become con-; 
scious of the facts giving rise to the 
duty, and a reasonable opportunity 
to perform it before the railway can 
be held liable on the ground of. neg- 
ligence.” Fujise v. Los Angeles R. 
Cos, £2 Cal A. 5 207, 216, 107 Pesl i 
(2) In an action against a manufac- 
turing company for the death of a 
child killed by coming in contact 
with a,dangerous agency on its prem- 
ises, the burden is on plaintiff to 
prove that the dangerous condition 
which resulted in the child’s death 
and which.was caused by some un- 
known person. had existed long 
enough for the proprietor to have 
had notice of it and the opportunity 
to remove the condition creating the 
hazard. Golson v. W. F. Covington 
Mfg. Co., 205. Ala. 226, 87 S 439. (3) 
In an action for injury to a customer 
falling on a stairway in a store, on 
the ground of the -proprietor’s negli- 
gence in permitting it to be defective, 
plaintiff has the burden of proving 
that the defect existed and was 
known to the proprietor before the | 
accident, or had existed so long be- 
fore it as to charge him with notice 
and to have given him a reasonable 
opportunity to repair it. Broadston 
v. Beddeo Clothing Co., 104 Nebr. 604, 
178 NW 190. 

92. Burden of proof.under “last 
clear chance doctrine’ see infra § 760, 

93. Willful and wanten negli- 
gence: 
Generally see,supra §§ 37-49, 
As to licensees see supra § 210. . 
As to trespassers see supra §§ 148, 


149, : 
94.° ‘Cleveland, ete. R. Co, v. 
Starks, 58 Ind, A."341,".106 Ne 


95. ‘Arine vy. Minneapolis, etc.,, R. 
Co., 76-Minn. 201,.78 NW 1108, 1119. 
96. See Evidence § 13. ; 


' For later casés, developments and changes in the law see cumulative Annotations, same title, page and notenumber, - 


/ 


§§ 750-751] 


quires that the cause of action be established by | 
a preponderance of the evidence.%? 
in a strict sense, the burden of proving defendant’s 
negligence and the material facts which constitute 
-plaintiff’s alleged cause of action by a preponder- 
ance of the evidence does not shift because plain- 
tiff has established a prima facie case, but remains 
on plaintiff throughout the trial,9® and this is so, 
even though there is a presumption against defend- 
ant or necessity of explanation on his part by vir- 
tue of the doctrine of res ipsa loquitur®® or by the 
However, where 
plaintiff introduces evidence sufficient to make out 
a prima facie case, it is then incumbent upon de- 


aid of. a. statute so providing.! 


97. ill.—Chicago Union Tract. Co. 
v.- Mee, -218.-Il1. 29, 75. NE 800, ..2 
LRANS 725, 4 AnnCas 7. 

Ind.— Belt R., etc., Co. v. McClain, 
58 Ind. A. 171, 106 NH 742. 

Nebr.—Rapp v. Sarpy County, 71 
Nebr. 382, 98 NW 1042, 102 NW 242. 

N. Y.—Heinemann vy. Heard, 62 N. 
Y. 448. 

Oh.—Klunk v. Hocking Valley R. 
Co., 74 Oh. St..125, 77 NE. 752. 

Tex.—Chicago, ete, R. Co. oN. 
Myers, (Civ. A.) 264 SW 151; Gordon 
v. Texas, etc., Mercantile, etc., Co., 
(Civ. A.) 190 SW 748; Texas, etc., R. 
Co. v- Rankin, (Civ. A.) 118 SW 823. 

Wis.—Atkinson v. Goodrich Transp. 
Co., 69 Wis. 5, 31 NW 164. 

And see cases infra this note; and 
notes 98-2. . 

[a] Although “burden of proof” 
and “burden of producing evidence” 
are not the same, the use of one ex- 
pression instead of the other has been 
held not to be error. Smith v. Hol- 
lander, (Cal. A.) 259. P 958. See Cody 
v. Market St. R. Co., 148 Cal. 90, 93, 
82 P 666 (“The term ‘burden’ or ‘bur- 
den of proof’ is frequently used to 
signify simply the burden of meeting 
a prima facie case, rather than the 
burden of producing a preponderance 
of evidence’’). 

98. Cal.—Scarbrough v. Urgo, 191 
Gal. 341; 216 P 584. 
~ Colo.—Seeing Denver Co. v. Mor- 
gan, 66 Colo. 565, 185 P 339. 

ii =—Chicago Union-Tract. Cos. 
Mee, 218 Ill. 9, 75 NE 800, 2 LRANS 
725, 4 AnnCas 7; Abramovitz v. Chi- 
cago City R. Co., 172 Ill. A. 208... 

Ind,— Belt R., ete., Co. v. McClain, 
58 Ind. A. 171, 106 NE 742. 

Iowa—In re Hill, 202 Iowa 1038, 
208 NW 334, 210 NW 241; Baker Vv. 
Zimmerman, 179 Iowa 272, 161 NW 
‘479: Sanderson v. Chicago, etc, R. 
‘Co., 167 Iowa 90, 149 NW 188. | 
*” Me.—Guthrie vy. Maine Cent. R. Co., 
81 Me. 572, 18 A 295. 

.» Mass.—Willett. v. Rich, 142. Mass. 
256, 7 NE 776, 56 AmR 684; Fourtel- 
Jot v. Rosebrook, 11 Mete: 460. 

Miss.—Alabama, etc... R. Co. v. 
‘Groome, 97 Miss. 201, 52 S 703. : 

Mo.— Weber v. Valier, etc., Milling 
Co., (A.) 242 SW 985; Byerly v. Con- 
solidated Light, etc., Co., 130 Mo. A. 
593, 109 SW 1065. 

Nebr.—Mercer v. Omaha, etc., R. 
Co., 108 Nebr. 532, 188 NW 296. | 

N. Y.—Kay v. Metropolitan St. R. 
‘Co., 163 N. Y..447, 57 NH 751; Heine- 
mann v. Heard, 62 N. Y. 448; Lamb -v. 
Camden, etc., R., etc., Co, 46 N. Y. 
271, 7 AmR 327; Spinneweber _v. 
Every, 189 App. Div. 35, 177 NYS 801; 
Adams v. Union R. Co., 80 App. Div. 
136, 80 NYS 264, 12 NYAnnCas 386; 
Rice v. Von Der Leith, 111 Misc. 418, 
181 NYS 767 [rev 108 Misc. 284, 178 
NYS 441]; Wiley v. Bondy, 23 Misc. 
658, 52 NYS 68. 

Oh. — Montanari 
Oh. St. 8, 140 NE 319. 

Tex.—Chicago, etc., R. Co. v. Myers, 
(Civ. A.) 264 SW 151; Gordon_v. 
Texas, etc., Mercantile, etc., Co., (Civ. 
‘A.) 190 SW 748; Texas, ete, R. Co. v. 
Rankin, (Civ. A.) 118 SW 823. 

Va.—Tidewater Stevedore Co, 
Lindsay, 136 Va. 88, 116 SE 377. 

Wis.—Atkinson v. Goodrich Transp. 


vy. Haworth, 103 


Vv... 


NEGLIGENCE 


Accordingly, 


statute. 


therefor.® 


Co., 69 Wis. 5, 31 NW 164. 

99. See infra § 783. 

1. Klunk y. Hocking Valley R. Co., 
74 Oh. (St..125, 77 NE 752. 

2. U. S.—Hastorf v. Hudson River 
Stone Supply Co., 110 Fed. 669 [aff 
114 Fed. 1019, 52 CCA 566]. 

Ala.—Western R. Co. v. William- 
son, 114 Ala. 131, 21 S 827. 

Ark.—Arkansas Tel. Co. v. Rat- 
teree, 57 Ark. 429, 21 SW 1059. 

Cal.—Bonneau v, North Shore R. 
Co., 152 Cal. 406, 93 P 106, 125 AmSR 
68; Patterson v. San Francisco, etc., 
R. Co., 147 Cal. 178, 81 P 531; Smith 
v. Hollander, (A.) 259 P 958. 

Colo.—Seeing Denver Co. v. Mor- 
gan, 66 Colo. 565, 185 P 339. 

Del.—Giles v. Diamond State Iron 
Co., 12 Del. 453, 8 A 368. 

Ga.—Savannah, ete:, R. Co. v. Bar- 
ber, 71 Ga. 644. 

Iowa.—Tuttle v. Chicago, etc. R. 
Co., 48 Iowa 236; Greenleaf v. Illi- 
ree Cent. R. Co., 29 Iowa 14, 4 AmR 
181. 

Ky.—Bryant v. Ellis, 222 Ky. 272, 
300 SW 610. 

Minn.—Ryder v. Kinsey, 62 Minn.: 
) 64 NW 94, 84 AmSR 623, 34 LRA: 

Bt. 

N. Y.—Breen v. New York Cent., 
etc., R./ Co., 109 -N.: Y. °297,:16 NE_.60, 
4 AmSR 450; Mullen v. St. John, 57 
IN. UY0:567,. 15 AmR +5305: Adamsno wv. 
Union R. Co., 80 App. Div. 136, 80 
NYS. 264, 12 NYAnnCas 386; Griffen 
v. Manice, 47 App.. Div. 70, 62 NYS 
364 [rev on. other grounds 166 N. Y. 
188, 59 NE 925, 82 AmSR> 630, .52 
LRA 922]; Ricev. Von Der Leith, 111 
Misc. 418, 181 NYS 767 [rev 108 
Misc. 284, 178 NYS 441]. 

N. C.—White .v. Hines, 182 N. C€. 
275, 109 SE 31; oore v. Parker, 91 
N. C. 275; Lawton vy. Giles, 90 N. C. 
874; Aycock v. Raleigh, etc., R. Co., 
89 N. C. 3821; Ellis v.. Portsmouth, 
etc., R. Co., 24 N. C. 1388. 

Tenn.—Mitchell v. Nashville, etc., 
R. Co.,. 100 Tenn. 329,°45 SW 337, 
40 LRA 426; Burke y. Louisville, etc., 
R. Co.; 7. Heisk. 451, 19 AmR 618. 

Tex.—Chicago, etc., R.:Co, v. Myers,’ 
(Civ. A.) 264 SW 151; Gordon v. 
Texas, etc., Mercantile, etc., Co., (Civ. 
A.) 190 SW 748; Texas, etc., R. Co. v. 
Rankin, (Civ. A.) 118 SW 3823. 

' Vt.—Houston v. Brush, 66 Vt. 331, 
29 A 380. ) 

Wash.—Johnson vy. Grays Harbor 
R., ete., Co., 142 Wash; 520, .253 :P: 
819; Poth v. Dexter Horton Est., 140 
Wash. 274, 248 P 374. 

W. Va.—Carrico v. West Virginia 
Cent., etc., R. Co., 35: W. Va. 389, 14 
SE 12. 

Wis.—Kaples v. Orth, 61 Wis. 531, 
21 NW 633. 

Que.—Lloyds Plate Glass Co. v. 
Powell, 16 Que. Super. 432; Joint v. 
Webster, 15 Que. Super. 220. 

[a] This rule does not mean that 
such prima facie case creates a pre-: 
sumption of negligence on the ‘part 
of defendant. Texas, etc., R. Co. v. 
Rankin, (Tex. Civ. A.) 118 SW 823. 

3. See infra §§ 783, 784. 
Colo.——Larimer County Ditch 
. Zimmerman, 4 Colo. A. 78, 34 
Pdi. 

Ill.—Johnson v. Barber, 10 Tll. 425, 
50 AmD 416; Burton vy. McClellan, 3 
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fendant, in order to prevent a recovery, to introduce 
evidence sufficient to overcome or rebut such. show- 
ing by plaintiff,? and this is true where plaintiff’s 
prima facie case is established by virtue of the pre- 
sumption or inference arising under the doctrine of 
res ipsa loquitur® or by virtue of the violation of a 


[§ 751] (b) Relation of Defendant to Cause’ of 
Injury. In order to recover it is not sufficient to 
prove merely the existence of: negligence and a 
resulting injury, but plaintiff must prove also that 
defendant was in some way connected with, or re- 
sponsible for, the acts so as to make him Jiable 
Where the injury may have resulted 


Ill. 434. I 
Mo.—McGee v. Wabash R. Co., 214 
Oh,—Klunk v. Hocking Valley R. 

Co,, 74 Oh. St). 125, 77 NE 752; Neal 

v. Cincinnati Union Stock Yards Co., 

1 Oh. Cir. “Ct: N. S..13, 25 Oh. Cir. 

Ct22995 
Pa.—Sewell v. Moore, 166 Pa. 570, 

31 A 370. 

[a] Applications of rnle.—When a 
municipality, under. legislative au- 
thority, has designated the place in a 
sidewalk where a water company 
may maintain a hydrant, the burden 
is on the company to show that it 
maintains the hydrant in the par- 
ticular place designated, where.a per- 
son was injured by falling over it. 
Bean v. Maine Water Co., 92 Me. 469, 
43 A 22; Murphy v. Labbe, 27 Can. 
S. C. 126 [aff 5 Que. Q. B. 88]. E 

5. Ala.—Cedar Creek Store: Co. v. 
Stedham, 187 Ala. 622, 65 S 984;, Car- 
lisle v. Central of Georgia R. Co., 183 
Ala. 195, 62 S 759. 
1S Sd lesa ee v. Morris, (A.).258.P 

Fla.—Southern Utilities Co, v. Mat- 
thews, 84 Fla. 30, 93 S 188. 

Ga.—Chenall v. Palmer Brick Co., 
117 Ga. 106, 43 SE 443. 

Ill—Basmussen vy. Meilinger, 207 
Tll. A. 21; Simon v. Griffin. Wheel Co., 
168 Till. A, 533. H 2 

Ky.—Hawkins v. Louisville, 
R. Co., 180 Ky, 
ALR 637. 

La.—Senn v. 
Co:, 2:La. A.: 239 

Md.—Wilson yv. Blaustein, 144 Md. 
289, 124 A 886; Stewart v. Harman, 
108 Md, 446, 70. A 333, 20 -LRANS 


Mass.—Harrington v. Border ‘City 
Mfg. Co., 240 Mass. 170, 132 NE 721, 
18 ALR. 610; Ash v. Childs Dining 
Hall Co., 231 Mass. 86, 120.NE. 396, 
4. ALR. 1556. 

Mo.—Graefe v. St. Louis. Transit 
Co., 224 Mo...282, 128 SW. 835; Katz 
y. North Kansas City Dev. Go., 215 
Mo. A. 662, 258 SW 752. 

N. J.—Cass v. Sanger, 77 N. J. L. 
412, 71. A-1126, : 

N.,. Y.—Lane v. New York Contract- 
ing Co., 125 App. Div. 808, 110 NYS 


Okl.—Oklahoma Paper Co. v. Reid, 
102 Okl. 220, 228 P 978; Lakey. v. 
North McAlester Coal Co., 98 Okl 
130, 224-P 309, 

Tenn.— Memphis St., R. Go...v. 
Cavell, 1385 .Tenn, 462, 187-SW 179, 
AnnCasi918C 42. 
fie BrAeRSeR v.. Tyers, 17 OntWN 
And see cases supra § 750 note 69; 
and infra § 752 note 13. ; 

{a] Thus, where plaintiff failed to 
prove that the damage was..caused 
by fire set by defendant or employ- 
ees for whom he is responsible, plain- 
tiff cannot recover. Senn v. Lindsay 
Mercantile Co., Inc.,.2 La. A, 239. 

[b]. Rule applied.—_In an action 
for the death of one falling into an 
elevator shaft from a floor at which 
the elevator doors . were ‘closed 
shortly before by persons going upon 
the elevator, an alleged custom ‘of 
persons on floors above to bring up 
the elevator by pulling the _ rope, 


-Mo. 530, 114 SW 33. 


etc, 
295, 202) SW- 632,: 3 
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from one of several causes and defendant is liable 
for only one or more of them, but not for all, plain- 
tiff must prove that a cause for which defendant is 
However, this does 


‘liable produced the result.® 


NEGLIGENCE 


[§§ 751-752 


establish such ownership or control in defendant.® 
The burden of proving the liability of a defendant 
based on the maxim, Respondeat superior, is treated 
elsewhere in this work.? 


not require, where the injury was caused by one [§ 752] (c) Cause of Injury. As the causal con- 


or more causes for all of which defendant was re- 
sponsible, that plaintiff must show which particular 
one of them was the cause of the injury.” 
the ownership or control of the thing which caused 
the injury is in issue, the burden is on plaintiff to 


without knowing whether the doors 
at the floor below were closed,’ did 
not relieve plaintiff from the burden 
of proving that some one, for whose 
act defendant was responsible, negli- 
gently left open such doors. Katz v. 
North Kansas City Dev. Co., 215 Mo. 
A. 662, 258 SW 752, 

6. Ala.—Golson v.. W. F. Coving- 
ton Mfg. Co., 205 Ala. 226, 87 S 439. 

Md.—Wilson v. Blaustein, 144 Md. 
289, 124 A 886. 

Mo.—State v. Sturgis, 281 Mo. 598, 
221 SW 91, 9 ALR 13815; Graefe. v. 
St. Louis Transit Co., 224 Mo. 232, 
123 SW 835; Sharp vy. Stuebner Clean- 
ing, etc., Co., (A.) 300 SW 559; O’Dell 
v. National Lead Co., (A.) 253 SW 
397; Weber vy. Valier, etc., Milling 
Co.; (A.) 242 SW 985; Wagner v. Chi- 
eago, etc., R. Co., 209 Mo. A, 121, 232 
SW 771. 

N. Y.—Grant v. Pennsylvania, etc., 
Canal, ete., Co., 133 N. Y. 657 mem, 
31 NE 220; Schaefer v. Houck, 183 
App. Div. 283, 171 NYS 146; Henson 
v. Lehigh Valley R. Co., 122 App. Div. 
160, 106 NYS 602 [rev on other 
grounds 194 N. Y. 205, 87 NE 85, 19 
LRANS 790]. 

Pa.—Sullivan v. Baltimore, etc., R. 
Co., 272 Pa. 429, 116 A 369 [certiorari 
den 258 U.S. 621 mem, 42 SCt 272 
mem, 66 L. ed. 795 mem]; Bruggeman 
v. York, 254 Pa. 430, 98 A 970; Cowd- 
rick v. New York Cent. R. Co., 65 Pa. 
Super. 416; Ahern v. Melvin, 21 Pa. 
Super. 462. 

Utah.—Tremelling v. Southern Pac, 
Co., 51 Utah 189, 170 P 80. 

Va.—Kendricks v. Norfolk, 139 Va. 
702, 124 SE 210; Honaker v. Whitley, 
124 Va. 194, 97 SE 808; Chesapeake, 
etc., R. Co. v. Whitlow, 104 Va. 90, 51 
SE 182. 

7. Wilson v. Blaustein, 144 Md. 
289, 124 A 886; James v. Boston El. 
R. Co., 204 Mass. 158, 90 NE 513. 

8. Cohn v. Tomes, 107 NYS 551; 
Ferguson vy. Winter, 46 Utah 321, 150 
P 299; Norton v. Pacific Power, etc., 
Co., 79 Wash. 625, 140 P 905. 

[a] When the question of owner- 
ship is particularly within the knowl- 
edge of defendant, the burden rests 
somewhat more lightly than if proof 
of ownership was equally available 
to both parties. Norton v. Pacific 
SH ae etc., Co., 79 Wash. 625, 140 P 


{b] Where a defendant in a per- 
sonal injury action suffers the action 
to be tried on the assumption that he 
is the owner of the instrumentality 
from which plaintiff received his in- 
jury, slight evidence of ownership 
will support a verdict for plaintiff, 
but this rule does not apply where 
counsel for defendant, in the examin- 
ation of plaintiff's witnesses, evi- 
denced a purpose of contesting the 
issue of ownership, and plaintiff has 
the burden of proving the fact of 
ownership. Burbaker v. Kansas City 
Electric Light Co., 180 Mo. A. 439, 110 
SW 12. 

Effect of peculiar knowledge or 
control of evidence generally see 
Evidence § 24. 

Weight and sufficiency of evidence 
of ownership see infra § 836. 

9. Burden of proof in actions 
against master for negligence of 
servants: 
sia he see Master and Servant 
In operation of motor vehicles see 


nection 


Where » 


Motor Vehicles §§ 1008-1010. 

10-12. See supra § 739 text and 
note 8. 

1s. U. S.—Texas, etc., R. Co. v. 
Barrett,’ 166°U. S.. -617, 17) SCt:: 707; 
41 L. ed. 1136; Puget Sound Tract., 
etc., Co. v. Hunt, 223 Fed. 952, 139 
CCA 432; Finch v. Ottawa, 190 Fed. 
299, 111 CCA 199; Mobile, ete., R. Co. 
v. Wilson, 76 Fed. 127, 22 CCA 101; 
Crandall v. Goodrich Transp, Co., 16 
Fed. 75, 11 Biss. 516; Parody v. Chi- 
eago, etc., R. Co., 15 Fed. 205, 5 Mc- 


Crary -38; Harris v. Union Pac. R. 
Co., 18 Fed. 591, 4 McCrary 404. 
Ala.—Thierry v. Oswell, 212 Ala. 


418, 102 S 903; Stowers v. Dwight 
Mfg. Co., 202 Ala. 252, 80 S 90; Koger 
v. Roden Coal Co., 197 Ala. 473, 73. S 
33; Carlisle v. Central of Georgia R. 
Co., 183 Ala. 195, 62 S 759; MacDon- 
ald v. Montgomery St. R. Co., 110 
Ala. 161, 20 S 317; Bromley v. Bir- 
mingham Mineral R. Co., 95 Ala. 397, 
11 S 341; Birmingham Union R. Co. 
v. Hale, 90 Ala. 8, 8 S 142, 24 AmSR 
748 


Ariz.—Mesa City v. Lesueur, 21 
Ariz. 532,190 P 573. 

Ark.—Chiecago Mill, ete., Co. Vv. 
Cooper, 90 Ark. 326, 119 SW 672; 
Waters-Pierce Oil Co. v. Knisel, 79 
Ark. 608, 96 SW 342; Little Rock, 
ete,, R. Co..v: Harrell, 58) Ark. 454, 
25 SW 117. 

Cal.—Union Inv. Co. v. San Fran- 
cisco Gas, etc., Co., 168 Cal. 58, 141 
P 807; Puckhaber v. Southern Pac. 
Co., 132 Cal. 363, 64 P 480; McConnell 
v. Quinn, 71 Cal. A. 671, 236 P 200; 
Ross v. San Francisco-Oakland Ter- 
minal! R. ‘Co., (47. Cal. A: 753, 194) P 
708; Alameda County v. Tieslau, 44 
Cal. A! 332, 186 P 398; Ellis v. Cen- 
tral California. Tract. ‘Co., 37 Call A. 
390, 174 P 407. 

Colo. — Chicago, etc, R. Co. Vv. 
Church, 49 Colo. 582, 114 P 299; Pueb- 
lo Light, etc., Co. v. McGinley, 5 Colo. 
A. 2885 38. P25. - 

Conn.—Salemme v. Mulloy, 99 
Conn. 474, 121 A 870; Brown v. Page, 
98 Conn. 141, 119 A 44; Pryor v. Mur- 
nane, 82 Conn. 48, 72 A 571; Ryan v. 
Bristol, 63 Conn. 26, 27 A 309. 

Del.—Kemp v. McNeill Cooperage 
Co., 30 Dei. 146, 104 A 639; Layton v. 
Hudson, 25 Del. 578, 83 A 134; Elliott 
v. Wilmington City R. Co., 22 Del. 
570, 73 A 1040; Simeone v. Lindsay, 
22 Del. 224, 65 A 778; Hannigan v. 
Wright, 21 Del. 537, 63 A 234; Cox v. 
Wilmington City R. Co., 20 Del. 162, 
53 A 569. 

Fla.—Southern Utilities Co. v. Mat- 
thews, 84 Fla. 30, 93 S 188; Gracy v. 
Atlantic Coast Line R. Co., 53 Fla. 
850, 42 S 903. 

Ga.—Central R. Co. yv. Freeman, 75 
Ga. 331; Brown v. Atlanta, 66 Ga, 71; 
Quarles v. Gem Plumbing Co., 18 Ga. 
A. 592, 90 SE 92; Southern R. Co, v. 
Bivings, 3 Ga. A, 552, 60 SE 287, 

Ida.—Antler v. Cox, 27 Ida. 517, 
149 P 781; Hopkins v. Utah Northern 
R. Co., 2 Ida. (Hasb.) 300, 18 P 343. 

Ill.— Dyer v. Talcott, 16 Ill. 300; 
Mattice v. Klawans, 228 Ill. A. 126 
[rev on other grounds 312 Ill. 299, 
143 NE 866]; Deming v. Hallberg, 
221 Ill. A. 180; Morolewski v. Mc- 
Currie, ‘205 Tl “AY 651% Riordan ‘vy. 
Chicago City “‘R.. Co., 178 Ill. “A. 323: 
Reichert ‘v. Chicago City R. Co., 167 
Ill. A. 178; O’Donnell v. Rosenthal, 
110 Ill. A. 225; Lake Shore, ete., R. 
Co. v. Peterson, 86 Ill. A. 375; Boske 


between an alleged negligent act or omission 
and an injury is not presumed,!°-!* the burden is 
on plaintiff to establish that the proved negligence 
was the proximate cause of, or resulted in, the 
injury, in question.** 


This burden, as a material 


v. Collopy, 86 Ill. A. 268; Wachtel v. 
Basti St: Louis;rete,, Ra Coin 7a nA 
465; Bertalot v. Kinnare, 72 Ill. A. 
52; Harrigan v. Chicago, etc., R. Co., 
53 Ill. A. 344; Cleveland, ete., R. Co. 
v. Richey, 43 Ill. A. 247. 
Ind.—Horace F. Wood Transfer Co. 
v. Shelton, 180 Ind. 273, 101 NE 718; 
Davis v. Mercer Lumber Co., 164 
Ind. 413, 73 NE 899; Baltimore, etce., 
R. Co. v.. Young, 153 Ind..163, 54 NE 
791; Lake Erie, etc., R. Co. v. Stick, 
143 Ind. 449, 41 NE 365; Cincinnati, 
etc., St. R. Co. v. Baltimore, etc., R. 


Co., 50 Ind. A. 283, 98 NE 304; Har- . 


mon vy. Foran, 48 Ind. A. 262, 94 NE 
1050, 95 NE 597, Southern Indiana 
R. Co. v. Messick, 35 Ind. A. 676, 74 
NE 1097. 

Iowa.—Williams v. Cohn, 201 Iowa 
1121, 206 NW 823; Hemminger v. Des 
Moines, 199 Iowa 1302, 203 NW 822; 
Freeby v. Sibley, 195 Iowa 200, 186 
NW 685, 191 NW 867; Woodard v. 
Chicago, ete., R..Co., 193 Iowa 516, 
185 NW 978; Bennett. v. Atchison, 
etc., R. Co., 191 Iowa 1333, 183 NW 
424; Cook v. Union Pac. R. Co., 178 
Iowa 1030, 158 NW 521; Lunde v. 
Cudahy Packing Co., 139 Iowa 688, 
117 NW 1063; Neal v.' Chicago, etce., 
R. Co., 129 Iowa 5, 105 NW-~ 197, 2 
LRANS 905. 

Kan.—Zinn v. Updegraf, 113 Kan. 
25, 213 P 816; Brown v. Union Pac. 
R. Co., 81 Kan:''701, 106 P™ 1001), 29 
LRANS 808; Atchison, etc., R. Co. v. 
Aderhold, 58 Kan. 293, 49 P 83. 

Ky.—Long Fork R. Co. v. Ferrell, 


219 Ky. 458, 298 SW 9538; Davis v. 
Burns, 207 Ky. 708, 269 SW 1763; 
Johnson v. Mobile, ete., R. Co., 178 


Ky. 108, 198 SW 588; Coughlin v. 
Mark, 173 Ky. 728, 191 SW 503; 
Steele v. Hillman Land, etce., Co., 114 
SW 311; Cincinnati, etc., R. Co. v. 
Zachary, 106 SW 842, 32 KyL 678. 
La.—Beard v. Morris, 156 La. 798, 
101 S 147; Rohr v. New Orleans Gas- 
light Co., 136 La. 546, 67 S 361; Ro- 
mano v. Seidel Furniture Mfg. Co., 
114 La. 432, 38 S 409; Carlisle v. 
Louisiana Oil Refining Corp., 3 La. 


A. 671; Belden v. Roberts, 3 La. A.' 


338. 

Me.—Robitaille v. Androscoggin, 
ete., R. Co., 122 Me. 570, 121 A540; 
Ouellette v. Grand Trunk R. Co., 106 
Me. 153, 76 A 280, 188 AmSR 3840; 
Lesan v. Maine Cent. R. Co., 77 Me. 
85; Moore v. Abbot, 32 Me. 46. 

Md.—State v. Phillinger, 142 Md. 
3865, 120 A.878; Lavine v. Abramson, 
142 Md. 222, 120 A, 523; Susquehanna 
Transmission Co. v. Murphy, 131: Md. 
340, 101 A 791; Baltimore v. Stalfort, 
123 Md. 269, 91 A 476; Philadelphia, 
ag R. eae Stebbing, 62 Md. 504; 

ate v. more; Otc: Be Coy 
Md. 482. . oF 

Mass.—Ash vy. Childs Dining Hall 
Co., 2831 Mass. 86, 120 NE 396, 4 ALR 
1556; Bigwood v. Boston, etch RCo, 
209 Mass. 345, 95 NE 751, 35 LRANS 
113; Newton v. Worcester, 174 Mass. 
181, 54 NE, 521; Collins v. Waltham, 
151 Mass. 196, 24 NE 327. 

Mich.—Howe v. Michigan Cent. R. 
Co., 236 Mich. 577;°'211° NW 1116 
Harris v. Bernstein, 204 Mich. 685, 
171 NW 521; Amley v. Saginaw Mill- 
ing Co., 195 Mich. 189, 161 NW 832; 
Broudy v. Detroit, etc., R. Co., 
Mich. 330, 151 NW 575; Warren v. 
Porter, 144 Mich. 699, 108 NW 435. 

Minn.—Bruckman v. Chicago, etc., 
R. Co., 110 Minn. 308, 125 NW 263; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number 
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element of plaintiff’s case, does not shift,!4 but re- 
mains on plaintiff throughout the case! and is not 
affected by the principles of the ‘‘ humanitarian doc- 
Nor does the fact that defendant sets 
up the negligence of a third person as the proximate 


trine.’’16 


Rase v. Minneapolis, ete., R. Co., 107 
Minn. 260, 120 NW 3860, 21 LRANS 
138; Rogers v. Minneapolis, ete.,: R: 
Co., 99 Minn. 34, 108 NW 868; Simon- 
son v. Minneapolis, etc., R. Co., 88 
Minn. 89, 92 NW 459; La Londe Vv. 
Peake, 82 Minn. 124, 84 NW 726; 
Koslowski v. Thayer, 66 Minn. 150, 
68 NW 973; Briggs v. Minneapolis St. 
Re; Co.,=-52. Minn. 36, 53; NW -1019; 
Orth v. St. Paul, etc., R. Co., 47 Minn. 
384, 50 NW 38638; Rosenfield v. Arrol, 
44 Minn.°395, 46 NW 768, 20 AmSR 
oS Hocum vy. Weitherick, 22 Minn. 

Miss.—Kress v. Markline, 117 Miss. 
37, 77 S 858; Gulf, ete. R. Co. v. 
we Lumber Co., 111 Miss. 768, 72 

Mo:—Jackson v. Butler, 249 Mo. 
342, 155 SW 1071; McGee v. Wabash 
R. Co., 214 Mo. 530, 114 SW 338; Har- 
per v. St. Louis Merchants’ Bridge 
Terminal Co., 187 Mo. 575, 86 SW 
99; Warner v. St. Louis, ete., R. Co., 
178 Mo. 125, 77 SW 67; Stepp v. Chi- 
cago, etc., R. Co., 85 Mo. 229; Miller 
v. Wilson, (A.) 288 SW 997; Wald- 
mann v. Skrainka Constr. Co., 211 Mo. 
A. 576, 249 SW 698; White v. Handy, 
(A.) 245 SW 613; Brimer v. Davis, 
211 Mo. A. 47, 245 SW 404; Weber v. 
Valier, etc., Milling Co., (A.) 242 SW 
985; Giles v.. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852; King v. 
Ringling, 145 Mo. A. 285, 130 SW 
482; Epstein v. Pennsylvania R. Co., 
143 Mo. A. 185, 122 SW 366. 

Mont.—Varn v. Butte Electric R. 
Co., 77 Mont. 124, 249 P 1070; Loudon 
v. Scott, 58 Mont. 645, 194 P 488, 12 
ALR 1487; Scheytt v. Gallatin Val- 
ley Milling Co., 54 Mont. 565, 172 P 
821; Howard v. Flathead Indepen- 
dent Tel. Co., 49 Mont. 197, 141 P 
153; Therriault v. England, 43 Mont. 
376, 116 P 581; Winnicott v. Orman, 
39 Mont. 339, 102 P 570; Monson v. 
La France Copper Co., 39 Mont. 50, 
101 P 243, 133 AmSR 549. 

Nebr.—Broadston y. Beddeo Cloth- 
ing Co., 104 Nebr. 604, 178 NW 190; 
Sippel v. Missouri Pac. 2 Or, 102 
Nebr. 597, 168 NW. 356; Lincoln 
Tract. Co. v. Webb, 73 Nebr. 136, 102 
NW 258, 119 AmSR 879. 

N. H.—Taylor v. Thomas, 77 N. H. 
410, 92 A 740; Hamel v. Newmarket 
Mfg. Coz. 13 EN pit! 386, 62 A 592; 
Reynolds vy. Burgess Sulphite Fibre 
Co., 73 N. H. 126, 59 A 615; Waldron 
v. Boston, etc., R. Co., 71 N. H. 362, 
52 A 443. 

N. J.—Cook v. American Smelting, 
OlLG., 0-5 99 Ne ds, La (SL, 122 A 7435 
Stumpf v. Delaware, etc., R. Co., 76 
N. J. L. 153, 69 A 207. 

N. M.—Cerrillos Coal R. Co. v. 
eee 9 N. M. 49, 49 P 807. 

N. Y.— Maloney v. Kaplan, 233 N. 
Y. 426, 1385 NE 838, 26 ALR 909; 
Cunningham v. Dady, LS aSNG ts 152, 
83 NE 689; Dohn v. Dawson, 157 N. 
Y. 686, 51 NE 1090; Riordan v. Ocean 
SS. Co., 124 N. Y. 655 mem, 26 NE 
1027; Wilds v. Hudson River R. Co., 
24 N. Y. 4380; Rosenstein v. Mc- 
Cutcheon, 155 App. Div. 278, 140 NYS 
315; Hayden v. Joline, 137 "App. Div. 
755, 122 NYS 629; Lane v. New York 
Contracting Co., "125 App. Div. 808, 
110 NYS 91; Nellis v. Laughlin, 79 
App. Div. 470, 80 NYS 30; Van Or- 
den v. Acken, 28 App. Div. 160, 50 
NYS 843; Lehman v. Brooklyn, 29 
Barb. 234° Schoen v. Dry Dock, etc., 
Rie Cos 58 N. Y. Super. 149, 9 NYS 
709; Loesberg v. Fraad, 119 Misc. 
447, 197 NYS 229; Brinckhord_ v. 
. Western Union Tel. ‘Co., 12 NYS 534. 

N. C.—Van DyKe v. Chadwick-Hos- 
kins Co., 187 N. C. 695, 122 SE 657; 
Lea v.. Southern Public Utilities Co.. 
178 N:- C. 509, 101 SE 19; Rice vy. 
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Norfolk Southern R. Co., 174 N. C. 
268, 93 SE 774; Taylor v. Stewart, 
172 N..Cu, 203,790) SH. 1384: Paul. v. 
Atlantic Coast Line R. Co., 170 N. C. 
230, 87 SE 66, LRA1916B 1079; Brew- 
ster v. Elizabeth, 142 N. C. 9, 54 SE 
784; Byrd v. Southern Express Co., 
139° N.. C..'273, °51 SE’ 851; “Coley v. 
Statesville, 121 N. C. 301, 28 SE 482. 

N. D.—Morrison yv. Lee, 16 N. D. 
377, 113 NW 1025, 13 LRANS 650; 
Meehan v. Great Northern R. Co., 
13 N. D. 432, 101 NW 1838; Balding 
v. Andrews, 12 N. D. 267, 96 NW 305. 

Oh. —Montanari Vv. Haworth, 108 
Oh. St. 8, 140 NE 319; Batavia Turnp., 
etc; Co.” vi Hodapp, 13 \Oh. .Cirs “Ct. 
N. S. 308, 32 Oh. Cir. Ct..680; Kramer 
v. Fay, 6 OhS&CP 335, 4 OhNP 233; 
McLaughlin v. Pittsburg, etc., R. Co., 
21 OhNPNS 37. 

Okl1.—Davis v. Lawson, 118 Okl. 94, 
246° P 853; Chicago, .ete:, R: Co. v. 
Perkins: 115 = OKI. $238,\-242-"P * 5853 
Pittsburg County R. Co. v. Hasty, 106 
Okl. 65, 233 P 218; Oklahoma Paper 
Co. v. Reid, 102 Okl. 220, 228 P 978; 
Armstrong v. Tulsa, 102 Okl. 49, 226 
P 560; Kaw Boiler Works v. Fry- 
myer, 100 Okl. 81, 227 P 4538; Chicka- 
sha Milling Co. v. Plowman, 94 Okl. 
170, 221 P 476; Boling v. Ashbridge, 
84 Okl. 280, 203 P 894; Lusk v. ‘White, 
58 OKl. 778, 161 P 541; Sallisaw Cot- 
ton Oil Co. v. Holland, 56 Okl. 428, 
156 P 174; Patterson vy. Seals, 51 OKl. 
347, 151: -P 591. 

Or.—Voshall v. Northern Pac. Ter- 
minal Co., 116 Or. 237, 240 PB 891; 
Coughtry v. Willamette St. R. Co., 21 
Or. 245, 27 P 1081. 

Pa.— Dei v. Stratigos, 287 Pa. 475, 
135 A 111; Sullivan v. Baltimore, etc., 
TCO, 272 Pa. 429, 116 A 369 [cer- 
tiorari den 258 U. S. 621 mem, 42 SCt 
272 mem, 66 L. ed. 795 mem]; Flani- 
gan v. McLean, 267 Pa. 553, 110 A 
370; Stern v. Reading, 255 Pa. 96, 
99 A 367; Bruggeman v. York, 254 
Pa... 430)... 938) Al © 970; McDonald )v. 
Philadelphia, 248 Pa. 145, 93 A 959; 
Glancy v. McKees Rocks, 243 Pa. 216, 
89 A 972; Wallace v. Keystone Auto. 
Co;, 239. Pa. 110, 86.A 699; ° Drink- 
water v. Quaker City Cooperage Co., 
208 Pa. 649,.57 A 1107; Truby v. 
Nolan, 86 Pa. Super. 270; Mardo v. 
Valley Smokeless Coal Co., 3 Pa. Dist. 
& Co. 94 [aff 279 Pa. 209, 123 A 779]. 

Porto Rico.—Maldonado vy. Hamil- 
ton, 32 Porto Rico 208. 

R. I.—Kelly v. Davis, 135 A 602. 

S. C.—Humphries v. Union, etc., R. 
Co., 84 S. C. 202, 65 SE 1051; Land 
v. Southern R. Co., 67 S.C. 290, 45 
SE 203; Oliver v.,Columbia, etc., R. 
Co., 65 ‘SiC. 1, 43 SE 307. 

Ss. D.—LeZotte v. Lindquist, 212 
NW 503; Peterson v. Chicago, etc., 
Ri. Coy 19 S. D. 122, 102 NW 595, 

Tenn.—Memphis St. R.. Co. v. Ca- 
vell, 135 Tenn. 462, 187 SW 179, Ann 
Casi918C 42; De Glopper Vv. Nashville 
R, etc., Co., 123 Tenn, 633, 134 SW 
609, 33 LRANS 913. 

Tex.—Houston East., etc., R. Co. v. 
McHowell, (Civ. A.) 278 SW 258; 
Peterson y. Houston, (Civ. A.) 224 
SW 580; Atchison, ete, R. Co. v. 
Smith, (Civ. A.) 190 SW Til, 
v. Fellman Dry Goods Co., (Civ A.) 
173 SW 582; International, etc.,, R. 
Co,sNe Matthews, (Civ. A.) 158 SW 
1048: Riley v. Fisher, (Civ. A.) 146 
SW 581; Southern Kansas R. Co. v. 
Emmett, (Civ. A.) 139 SW 44; Texas, 
etc., R. Co. v. Reich, 15 Tex, Civ. A. 
13, 38 SW. 257. 


Utah.—Tremelling v. Southern 
Pac. Co. .51, Utah 189,179" iP). 805 
Smith v. Ogden, etc., R. Co., 33 Utah 


129, 93 P 185. 
Vt.—Wellman vy. Wales, 98 Vt. 437, 
129 A 317, 97 Vt. 245, 122 A 659; 
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cause of the injury affect plaintiff’s burden of prov- 
ing that defendant’s negligence was the proximate 
cause,’ although defendant has the burden of proy- 
ing that such third person’s negligence was the 
proximate cause.18 


Hatch v. Daniels, 96 Vt. 89, 117 A 
105; McDuffee v. Boston, ete, R. Co., 
81 Vt. 52, 69 A 124, 130 AmSR 1019; 
Walker v. Westfield, 39 Vt. 246; Les- 
ter v. Pittsford, 7 Vt. 158. 

Va.—Overstreet v. Security : Stor- 
age, etc., Co., 148 Va. 306, 138 SE 552; 
Southern R. Co. v. Moore, 108- Va. 
388, 61 SE 747; Bowers v. Bristol Gas, 
etes,. Co.,\100 Va. 533, 42 SE 296. 

Wash.—Walker We Butterworth, 122 
Wash. 412, 210 P 813; Viastelica v. 
Baretich, 105 Wash. 638, 178 P 825; 
Parmelee v. Chicago, ete., Re Cox 92 
Wash. 185, 158 P 977; Hansen v. Se- 
are Lumber Co., 31 Wash. 604, 72 P 

W. Va.—Bare v. Crane Creek Coal, 
etc.,:Co., 61).W.. Via.:28% 55) SEH 907) 1.23 
AmSR 966, 8 LRANS 284; Overby v. 
Chesapeake, etc., R. Co., 37 W. Va. 
524, 16 SE 8138. 

Wis.—Bergeler v. Waukesha Gas, 
etc., Co., 165 Wis. 68, 160 NW 1076; 
Ruesch v. Sentinel Co., 153 Wis. 664, 
140 NW 1085; Hyer y. Janesville, 101 
Wis. 371, 77 NW 729. 

Eng.—McKenzie Vv. Chilliwack, 
[1912] A. C. 888, AnnCas1913B 1278; 
Wakelin v. London, ete., R. Co., 12 
App. Cas. 41; Doyle v. Wragg, 1 F. 
(aaa iS erie 

Can.—Kervin v. Canadian Coloured 
Cotton Mills Co., 29 Can. S. C. 478 
[rev 25 Ont. A. 36]; Cowans v. Mar- 
Shall, 28 Can. S. C. 161; Montreal 
Rolling Mills Co. v. Corcoran, 26 Can. 
S. C. 595; York v. Canadian Atlantic 
SS, Co., 42° Cane S) Ce 167 

N. B.—Keenan Vv. Leinster St. Bap- 
tist Church; 21 &N: sBy i211: 

N. S.—Judge v. Liverpool, 49 N. S. 
513, 28 DomLR 617 [app dism 57 
Can. S. C. 609, 45 DomLR 755]: 

Ont.—Newell v. Canadian Pac. R. 
Cos ok2! \Ontoien 20. oc) SOnt Wik cabs 
Young v. Owen Sound Dredge Co., 27 
Ont. A. 649; Misner v. Tyers, 17 Ont 
WN 1738. 

Que.—Lamouthe v. St. Pierre of 
Verone, 48 Que. Super. 481. 

“In other woras, plaintiff must of- 
fer sufficient evidence to enable the 
jury to trace the causal connection 
between defendant’s negligence and 
plaintiff’s injury.” O’Dell v. Na- 
pone Lead Co., (Mo. A.) 253 SW 397, 


“Unless the negligence is connected 
with the injury, the case stands ex- 
actly as if no negligence had been 
proven.” Puckhaber v. Southern Pac. 
Co., 132 Cal. 363, 365, 64 P 480. 

[a] Neglect after assuming care 
of plaintitf!—Where the negligence 
charged is leaving plaintiff unat- 
tended after voluntarily undertaking 
to care for him when injured, plain- 
tiff has the burden of proving that 
the aggravation of his injuries. was 
caused by such lack of proper care. 
Gates v. Chesapeake, ete., R. Co., 185 
Ky. 24, 213 SW 564, 5 ALR 507. 

What constitutes proximate cause 
see supra §§ 477-499. 

14. See supra § 750 text and notes 


96-4. 
Waldmann v. Skrainka Constr. 

Co., 211. Mo... A. 576,:.249 SW ‘698; 
Weber v. Valier, ete. Milling Co., 
(Mo. A.). 242 SW 985; Byerly v. Con- 
solidated Light, etc., Co., 180 Mo. A. 
593, 109 SW 1065; Montanari v. Ha- 
worth, 108 Oh. St. 8, 140 NE 319; 
Walker v. Westfield, 39 Vt. 246. 

16. Veatch v. Wabash R. Co., 145 
Mo. A. 232, 129 SW 404. 

17. Montanari v. Haworth, 108 Oh. 
St. 8, 140 NE 319. 

18. Ross v. Willamette Valley 
Transfer Co., 119 Or. 395, 248 P 1088. 

Burden of proving affirmative de- 
fenses generally see supra § 1749 
text and notes 57-68. 
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Violation of statute or ordinance. ‘Where the neg- 
ligence of defendant consists of the violation of a 
statute or ordinance,’ plaintiff has the burden of 
showing that the violation relied on was the proxi- 


mate cause of his injury.?° 


[§ 753] (d) Injury and Damage Sustained; Ag- 
The burden is on plaintiff to 
show the fact of the accident or injury?! and the 
nature and extent of the damages sustained by rea- 
Where, however, defendant contends 
that plaintiff’s injury was aggravated by negligence 
on his part, or that greater loss resulted from plain- 
tiff’s subsequent mismanagement than would have 
resulted from the mere accident, it is usually con- 
sidered that defendant has the burden of proving 
such matter,?’ although there is authority to the 


gravation Thereof. 


son thereof.?? 


eontrary.** 


[§ 754] 


19. See supra §§ 99-123. 

20. Latham v. Cleveland, etc., R. 
Co., 179 Ill. A. 324; Plate v. Ludlow- 
Saylor Wire Co., (Mo. A.) 227 SW 
899; Rich v. Asheville Electric Co., 
152 N. C. 689, 68 SH 232, 30 LRANS 
428; Montanari v. Haworth, 108 Oh. 
St. 8, 140 NE 319. 


21. Cal.—McConnell v. Quinn, 71 
Cal. A, 671, 236 P 200. 
* Ga.—Brown v. Atlanta, 66 Ga. 71. 


Ida.—Hopkins v. Utah Northern R. 
Co., 2 Ida. (Hasb.) 300, 138 P 343. 

Ill.— Ballance v. Granite City, 188 
Ty. A.) 38.5. 

Ind.—Horace F. Wood Transfer Co. 
.v. Shelton, 180 Ind. 2738, 101 NE 718. 
* Jowa.—Farley v. Des Moines, 199 
Iowa 974, 203 NW 287; Kearney v. 
De Witt. 199 Iowa 530, 202 NW 253. 


Ky.—Davis v. Burns, 207 Ky. 703, 
269 SW 763. 
124 Md. 


Md.—Weiller v. 
461, 92 A 1028. 

Minn.—Lowe v. Armour. Packing 
Co., 148 Minn. 464, 182 NW 610. 

Oh.—Cleveland Electric R. Co. v. 
Powell, 22) On. Cir. Ct. N.S. 286, 

Ont.—Misner v. Tyers, 17 OntWN173. 

[a] Tllustration.— Where it is 
claimed that plaintiff has simulated 
injuries, it is error for the court to 
exarge that the burden is on defend- 
ant to prove malingering.upon the 
part of plaintiff, as such matter did 
not constitute .an affirmative defenge 
but was only a challenge of the good 
faith of plaintiff’s testimony and ac- 
tions in respect of her injuries. 
Cleveland Electric R. Co. v. Powell, 
22.,Oh. Cir. Ct! N.S... 286. 

22. U. .S.—Texas, etc, R. So. v. 
Bar lett,: 166 4 U:Se Old, a Mins Cu 71107, 
41 L. ed. 1136. 

Ariz.—Young v. Campbell, 20 Ariz. 
1 (Ee A dr Can Sa 

Cal.—McConnell v. Quinn, 71 Cal. 
A. 671, 236 P 200. 

Colo.—Hoover v., Shott, 68 Colo. 
385, 189 P 848; Murray v. Newmyer, 
66 Colo. 459, 182 P 888. 

Ill.—Matice v. Klawans, 228 Ill. A. 
126 [rev on other grounds 312 Ill. 
299, 43 NE 866]; Ballance v. Granite 
City, 188. Ill. A, 3815. 

Minn.—Lowe v. Armour Packing 
Co., 148 Minn. 464, 182 NW 610. 

Miss.—Gulf, etc.,, R. Co. v. Wells 
Lumber Co., 111 Miss. 768, 72 A 194. 
Wa ane v. Bacon, (A.) 183 SW 

N. C.—Coley v. Statesville, 121 N. 
C. 301, 28 SE 482. 

Oh.—Cleveland Electric R. Co. vy. 
Powell, 22 Oh. Cir, Ct. N. S. 286. 

Wis.—Mitchell: Realty Co. v.. West 
Allis, .188 Wis. 305, 206 NW 193; 
Kelly v. Chicago, etc., R. Co., 60 Wis. 
480, 19 NW 521. ' 

Damages in civil actions generally 
see Damages 17 C. J. p 699. 

23. Terre, Haute, etce., R. Co. v. 
Sheeks, 155 Ind. 74, 56 NE 434; 


Weiss, 


(3) Contributory Negligence*>-*°—(a) In 
General. There is a sharp conflict in the authorities, 


NEGLIGENCE 


| which ‘has been’ 


[§§ 752-754 


judicially recognized, as to where 


the burden of proof lies on the issue of contribu- 
tory negligence;** and in some jurisdictions there 
are statutes which affect the burden of proof where 


the action invokes persons in special relationships 


or occupations.** 


jured person is 


Goshen v. England, 119 Ind, 368, 21 
NE 977, 5 LRA 253; Citizens’ St. R. 
Co. v. Hobbs, 15 Ind. A. 610, 43 NE 
479, 44 NE 377; Wissler v. Atlantic, 
123 Iowa 11, 98 NW 131; Gulf, etc., R. 
Co. v. Hudson, 77 Tex. 494, 14 SW 158. 

Burden of proving contributory 
nesilgence generaliy see intra §§ 754— 


159. ; 
24, Morrison v. Long Island R. 
Co., 3 App. Div. 205, 88 NYS 393 (in 


an action for the loss of an eye 
caused by plaintiff being struck by a 
cinder from defendant’s train, the 
burden rested on plaintiff to show 
that his own neglect in not calling 
a physician sooner had not contrib- 
uted to the injury). 

25-32. Contributory negligence: | 
Generally see supra §§ 500-599. 
Pleading and proof see supra §§ 678— 

686, 690-705. 

Question of law or fact see infra §§ 

So8-870. 

. 83. U. S.—Conroy _ v. Oregon 
Constr. Co., 23 Fed. 71, 10 Sawy. 630. 

Fla.—Orlando v., Heard, 29 Fla. 
581, 11 S 182; Louisville, ete., R. Co. 
v. Yniestra; .21 Fla. 700, 

Iowa.—Greenleaf v. Illinois Cent. 
R. Co., 29 Iowa 14, 4 AmR 181. 

Kan.—Kansas Pac. R. Co. v. Point- 
CX, Lae tweet de 

Ky.—Paducah, etc., R. Co. v. Hoehl, 
12 Bush 41. 

Minn.—Hocum vy. 22 
Minn, 152. 

Mont.—Nelson v. Helena, 16 Mont. 
2h ook so Ob. 

Nebr.—Lincoln ive Walker, 18 
Nebr. 244, 20 NW 113, 18 Nebr. 250, 
25 NW 66. 

N. H.—Wright v. Boston, ete., R. 
Co., 74 N. H. 128, 65 A 687, 124 AmSR 
949, 8 LRANS 832. 

N. J.—Durant wv Palmer, 29 N. J. 
L. 544. 

N. C.—Owenn v. Richmond, 
R. Coy, 88. AN. C, 502. 

S. C.—Carter vy. Columbia, etc, R. 
Co., 19.8. C.°20, 45. AmR 754. 


Weitherick, 


etc., 


S. D.—Smith v. Chicago, ete, R. 
Co., 4-8." D. -T1,, 55a NW 17, 
Tenn.—Stewart v. Nashville, 96 


Tenn. 50, 88 SW 618; Bamberger v. 
Citizens? ‘St. «Rr. /Co:,. 9b, Tenn, 18,73 
SW 163, 49 AmSR 909, 28 LRA 486. 

Tex.—Gulf, .ete., R. Co. ‘v.. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538. 

Wash.—Gallagher v. Buckley, 31 
Wash. 380, 72 P 79; Spurrier v. Front 
St. Cable R. Co., 3 Wash. 659, 29 P 
346; Northern Pac. R. Co. v..Hess; 2 
Wash. 383, 26 P 866. 

“The authorities are in hopeless 
conflict upon this question.” Holmes 
v. Oregon, etce., Co., 5 Fed, 523, 
538, 6 Sawy. 276. 

“There is great conflict in the de-: 
cisions of courts and in the opinions 
of commentators.” Louisville, etc., 
RK, .CossVew niésstra, 21 Mian. O00. Ven 

[a] “The decisions are irreconcil- 


Shifting of burden of proof. As in the case of 
the issue of defendant’s negligence,*® the burden 
of sustaining the affirmative of the issue of con- 
tributory negligence does not shift during the prog- 
ress of the trial otil 
party alleging the facts constituting the issue.*® 
Accordingly, where the burden of proving contribu- 
tory negligence is on plaintiff as part of his case,*” 
it rests on him throughout the trial and never shifts 
to defendant,?* notwithstanding a presumption as 
to the exercise of due care on the part of the in- 


but remains until the end on the 


recognized and applied,?® or the 


doctrine of res ipsa loquitur*® raises a presumption 


able” in. some _ states. Conroy” Vs 

Oregon Constr. Co., 23 Fed: 71, 72, | 

10 Sawy. 630. To same effect Stew- 

art v. Nashville, 96 Tenn. 50, 33 SW 

613; Bamberger v. Citizens’ St. R. Co., 

95 Tenn. 18, 31 SW 163, 49 AmSR 909, 

28 LRA 486. 

[b] “There is much conflict of 
authority upon the question as to 
whether the burden of proof upon 
the issue of contributory negligence 
rests upon plaintiff or defendant. 
The confusion resulting is intensi- 
fied by the fact that féw, if any, ju- 
risdictions can be found in which 
the decisions of the courts of last 
resort can be entirely reconciled 
upon this important question. A 
careful examination .of the cases 
leads us to the conclusion, that much 
of the apparent conflict in the deci- 
sions of any particular State is due 
to the fact that the courts, in de- 
ciding individual causes, have some- 
times relied upon the authority of 
decisions by courts holding a differ- 
ent view of the law as to burden of 
proof, such difference not appearing 
on the face of the decisions, but 
lurking in the principle upon which 
they are based. The two classes of 
decisions, and the reasons by which 
they are respectively supported, are 
essentially antagonistic. They start 
from different premises, and logically 
arrive at different results, and there- 
fore the citation of one to support 
the other generally leads to. confu- 
sion.” Gulf, ete, R. Co.’ v. Shieder, 
88 Tex. 152, 159, 30. SW -902, 903, 28 
LRA 538. 

34. See statutory provisions. 

Cross references: 

Application of statutes affecting the 
burden of proving contributory 
negligence in actions involving per- 
sons in particular status or occu- 
pations or invoking particular es- 
tates or kinds of property see ap- 
propriate titles in this work. 

Burden of proving contributory neg- 
ligence in actions between master 
and servant: 
abe wate see Master and Servant 


§ is 

Effect of constitutional or statu- 
tory provisions see Master and 
Servant § 1223. 

Under Federal Employers’ Lia- 
bility Act see Master and Serv- 
ant § 1220. 

35. See supra § 750 text and notes 


Rapp v. Sarpy County, 71 
. 882, 98 NW 1042, 102 NW 242, 

87. See infra § 759. 

38. In re Hill, 202 Iowa 1038, 208 
NW 334, 210 NW 241; Sanderson v. 
Chicago, etc., R. Co., 167. Iowa 90, 
149 NW 188; Walker v. Westfield, 39° 
Vt. 246. 

39. See supra § 746. 

40. See infra §§ 768-786. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 754-755] 


in the particular case that defendant was guilty 
So, where the burden of proving 
contributory negligence as an affirmative defense 
is on defendant,** the prevailing view is that the 
burden of proving that issue does not shift.4? How- 
ever, some authorities apparently, if not actually, 
recognize an exception to this rule in cases where 
plaintiff’s own pleading** or evidence*® establishes 
a prima facie case of contributory negligence 


of negligence.*+ 


against him. 


41. Slotnick v. Prague Amusement 
-Co., 161 NYS 288; Sinay v. Chesebro- 
Whitman Co., 140 NYS 1074. 

42. See infra §§ 755-758. 

43. Harris v. Pittsburgh, ete, R. 
Co., 32 Ind. A. 600, 70 NE 407. And 
see infra § 758 notes 6-13. 

See infra § 757. 

45. See infra § 758 notes 95-2. 

46. Statutory rules as to burden 
of proving contributory negligence 
see infra § 756. 

47. Contributory negligence as a 
defense see supra § 500 et seq. 

48. See infra notes 54-56. 

49. U. S.—Central Vermont R. Co. 
v. White, 238 U. S. 507, 35 SCt 865, 
59 L.- ed. 1433, AnnCasi916B 252; 
Looney y. Metropolitan R. Co., 200 
U..S..480,) 26° SCt 303, 50 Li ed. 564; 
Texas, etc., R. Go: v.-Volk, 151.0. S. 
73, 14 SCt 239, 38 L. ed. 78; Wash- 
ington, etc., R. Co. v.. Harmon, 147 
WS: bidtg 13 SCtsb67,..37 Jaa ed284; 
Inland, ete., Coasting Co. v. Tolson, 
139°C. <S. 551; Ady SCts 653,.,35- L. ed: 
270; Indianapolis, etc, R. Co. v. 
HLOGst,..9o,.U0-. .S.n291, 23. Waa eda 89S; 
Washington, ete., R. Co. v. Gladmon, 
15 Wall. 401, 21 L. ed. 114; American 
R. Co. v. Lopez, 3 F. (2d) 876; Wa- 
bash R. Co. v. Lamboy, 299 Fed. 124; 
Bauman vy. Black, ete., Town Taxis 
Co., 263 Fed. 554; American Glycerin 
GOO. Wor Hill, 25), Wed: 841.7167, COA 
109; Harmon v. Barber, 247 Fed. 1, 
159 CCA 219, LRAI918F 428 [cer- 
tiorari den 246 U. S. 666 mem, 388 
SCt 335 mem, 62 L. ed. 929 mem]; 
New 4tna Portland Cement Co. v. 
Hatt, 231 Fed. 611, 145 CCA 497; 
Bowker v. Donnell, 226 Fed. 359; 
Winona v. Botzet, 169 Fed. 321, 94 
CCA 563, 23 LRANS 204; Missouri, 
ete., R. Co.. v. Wilhoit, 160. Fed. .440, 
87 CCA 401 [rev 6 Ind. T. 534, 98 
SW 341]; Ward v. Dampskibselska- 
bet Kjoebenhayen, 136 Fed. 502 [rev 
on other grounds 150 Fed. 541, 80 
CCA 254 (certiorari den 205 U.S. 544, 
27 SCt 791, 51 L. ed. 923)]; Jefferson 
Hotel Co. v. Warren, 128 Fed. 565, 
63 CCA 193; Watertown v. Greaves, 
112 Fed., 183, 50 CCA 172, 56 LRA 
865; Crane El. Co. v. Lippert, 63 Fed. 

942,. 11 CCA. 521; The Frank and 
Willie, 45 Fed. 494 (in admiralty); 
Conroy v. Oregon Constr. Co., 23 
Fed. 71, 10 Sawy. 630; Holmes v. 
Oregon,  éte., R. Co. 5 Fed. -523,,6 
Sawy. 276; Knaresborough v. Belch- 


er Silver Min. Co., 14 F. Cas. No. 
7,874, 2 Sawy. 446.. Contra Hull v. 
Richmond, 12 F. Cas. No.. 6,861, 2 


Woodb. & M. 387. 

Ala.—Bloom. v. Cullman, 197 Ala. 
490, 73 S 85; Ledbetter v. St. Louis, 
etc., R. Co., 184 Ala. 457, 63 S 987; 
Louisville, ete., R. Co. vy. Williams, 
172 Ala. 560, 55S 218; Montgomery 
v. Wyche, 169 Ala. 181, 53 S 786; 
Pullman Palace-Car Co. v. Adams, 
120 Ala. 581, 24 S 921, 74 AmSR 53, 
45 LRA 767; Alabama Western R. Co. 


v. Williamson, 114 Ala. 131, 21 S 827; 


West v. Thomas, 97 Ala. 622, 11 S 
768; Kansas City, ete, R. Co. v. 
Crocker, 95 Ala. 412, 11 S _. 262; 
Georgia Pac. R. Co. v. Davis, 92 Ala. 
300, 9 S 252, 25 AmSR.47; Louisville, 
ete., R. Co. v. Hall, 87 Ala. 708, 6 S 
277, 13 AmSR 84, 4 LRA 710; Mont- 
gomery Gas Light Co. v. Montgom- 
ery, etc. R. Co., 86 Ala. 372, 5 S 
735; O’Brien v. Tatum, 84 Ala. 186, 
4 § 158; Thompson v. Duncan, 76 
Ala. 334; Mobile, etc., R. Co. v. Cren- 
shaw, 65 Ala.. 566; Smoot v. We- 
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tumpka, 24 Ala. 112. 


Ariz.—Calumet, ete, Min. Co. v. 
Winters, 25 Ariz. 483,° 219. P 585; 
Davis v. Boggs, 22 Ariz. 497, 199 P 


116; Young v. Campbell, 20 Ariz. 71, 
BO, LO pe pL9,: 181 Py L713 Southern 
Pac. Co. v. Tomlinson, 4 Ariz. 126, 33 
P 710 [rev on other grounds 163 
U.S. 369, 16 SCt 1171, 41, L. ed. 193]; 
Hobson v. New Mexico, ete, R. Co., 
2 Ariz. 171, 11 P 545; Lopez v. Cen- 
tral Arizona Min. Co., 1 Ariz. 464, 2 
P 748. 

Ark.—St. Louis, 
Brown, 100 Ark. 
St. Louis, ete., R. Co. v. Wiggam, 98: 
Ark. 259, 1385 SW 889; Millsaps v. 


etc., 


Brogdon, 97 Ark. 469, 134 SW 632, 32 


LRANS 1177; Choctaw, etc., R. Co. v. 
Doughty, 77 Ark. 1, 91 SW 768; Hot 
Springs St. R. Co. v. Hildreth, 72 Ark. 
572, 82 SW 245; Jones v. Malvern 
Lumber Co., 58 Ark. 125, 23 SW 679; 
Little Rock, etc., R. Co. v. Eubanks, 
48 Ark. 460, 3 SW 808, 3 AmSR 245; 
Little Rock, etc., R. Co..v. Leverett, 
48 Ark. 333, 3 SW 50, 3 AmSR,: 230; 
Little Rock, etc, R. Co. v. Atkins, 46 
Ark. 423; Texas, etc., R. Co. v. Orr, 
46 Ark. 182. 

Cal.—kKush v.. Lagomarsino, 196 
Cal. 308, 237 P 1066; Gett v. Pacific 
Gas, , ete., oCo.,..192) Cal... 621,221 P 
376; Hall v. San Francisco, 188 Cal. 
641, 206 P.459;. Young v. Southern 
Pace COs) els2. Oal. 309; 190. Pr. 36: 
Cozad v. Raisch Impr. Co.,.175 Cal. 
619, 166 P 1000; Zibbell v. Southern 
Pac. CO,.y,200 Cal, 23,77 Jhe.aPia bbs: 
Smith v. Occidental, etc., SS. Co., 99 
Cal. 462, 34 P 84; McQuilken v. Cen- 
tral Pac. R. Co., 50 ,Cal. 7; May v. 
Hanson, 5 Cal. 360, 63 AmD 135; Da- 
vis v. Tanner, (A.) 262 P 1106; Daw- 
son v. San Diego Electric R. Co., (A.) 
2455 P 2153. Bauman, v.. hdgar).72-Cal. 
A. 448, 236 P 943; Evers v. Stratton, 
71 Cal. A. 448, 285 P 656; Green v. 
Southern Pac. Co., 53 Cal. A. 194, 199 
P 1059; Howard v. Worthington, 50 
Cal. Ales )06.4- Lo 0a P's 109%, sare Vv. 
Whistler, 49 Cal. A. 364, 193 P. 600; 
Vietti. v. Hines, 48 Cal. A. 266, 192 
P 80; Wistrom v. Redlick, 6 Cal. A. 
671, 92 P 1048, Contra Gay v. Win- 
ter, 34 Cal. 153 (holding that the bur- 
den of proof is on plaintiff to satisfy 
the jury that the injury was _ sus- 
tained through the fault of defend- 


ant unaccompanied by any fault on 


the part of plaintiff). 

Colo.—Pawnee Farmers’ El., etc., 
Co. v. Powell, 76 Colo. 1, 227 P 836, 
387 ALR 6; Platte, etc., Canal, etc., 
Co. we: Dowell. Lt (Colo. 3'76,, 30.) P 
68; Moffatt v. Tenney, 17 Colo. 189, 
30°. P 348; Denver, étc., R. Co. v. 
Ryan, 17 Colo. 98, 28 P 79; Denver 
v. Dunsmore, 7. Colo. 328, 3 P 705; 
Denver City Tramway, Co. v. Carson, 
21 Colo. A. 604, 123 P 680; White v. 
Trinidad, 10.Colo..A. 327, 52,,P 7214. 

Dak.—Mares v. Northern. Pac. R. 
Co.,.3. Dak, 336, 21 NW_.,5. (aft; 123 
U.S. 710, °8 SCt* 321,'31, LL. ed, 296]; 
Sanders v. Reister, 1 Dak. 151, 46 
NW 680. 

Del.—Gray v. Pennsylvania R. Co., 
(Super.) 139 A 66; Kemp v. McNeill 
Cooperage Co., 80 Del, 146, 104 A 
639; Reynolds v. Clark, 28 Del. 250, 
92 A 873; Coyle v. People’s. R. Co., 23 
Del. 454, 80 A 688; Philadelphia, ete., 
R. Co. v. Buchanan, 25 Del. 202, 78 
A 776; Elliott v. Wilmington City R. 


Co., 22 Del. 570, 73 A 1040; Anderson 
‘v. Wilmington, 
204; Boyd, v.. Blumenthal, 19 Del, 564,. 


22° Del. 485,70 .A 


Raa Cows V: 
107,, 140. SW -279;: 


,Pointer, 
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[§ 755] (b) As Affirmative Defense—aa. In Gen- 
eral—(aa) At Common Law. 
jurisdictions the rule prevails, as part of the com- 
mon law,‘® that, if negligence of plaintiff or the 
person injured contributing to the injury com- 
plained of is relied upon as a defense?*? and it 
does not appear from plaintiff’s pleading or evi- 
dence,** the burden of proving it rests on defend- 
ant,*® and plaintiff, of course, is not required in 


In a majority of the 


52 A 330; Louth v. Thompson, 17 Del. 
149, 39 A 1100; Wilkins v. Wilming- 
ton, 16 Del. 132, 42 A 418. } 

D. .C.Sprow v. Staples, 38 App. 
219; Sullivan v. Capital Tract. Co., 
34 App. 358; Atchison v. Wills, 21 
App. 548; Baltimore, ete.,.R. Co. v. 
Webster, 6 App. 182; Baltimore, etc., 
R. Co. v. Carrington, 3 App: 
Harmon v. Washington, etc., R. 
18. D.,.G.,,255 [aff 147,50. \Sbe1pe43" 
SCt 557,537 das ed. §284]; 
inland, ete., Coasting Co., 17 D. C. 
39 [aff,139 U.S. 551, 11 SCt 653, 35 
L.. ed. 270]; Muller v. District of 


Columbia, 16 D. C. 286. 


, Fla.—Southern Express Co. y. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C-1208; King v. Cooney-Eckstein 
Co.,. 66 Fla. 246, 63 S 659, AnnCas 
1916C 163; Florida Hast Coast R. Co. 
v. Geiger, 64 Fla. 282, 60 S 753; Hain- 
lin v. Budge, 56 Fla. 342, 47 S 825; 
Jacksonville Electric Co. -v. Sloan, 
52 Fla. 257, 42 S 516; Orlando v. 
Heard, 29 Fla. 581, 11 S 182; Louis- 
ville, etc., R. Co. v. Yniestra, 21 Fla. 


700. 
Ga.—Western, etc., R. Co. v. Cas- 
teel, 138 Ga. 579, 75 SE 609; Wil- 


liams v. Southern R, Co., 126 Ga. 710, 
55 SEH 948; Augusta v. Hudson, 88 
Ga. 599, 15 SE 678; ‘O’Dowd  v. 
Newnham, 13 Ga. A. 220, 80 SE 36; 
Fisher Motor Car Co. v. Seymour, 9 
Ga. A. 465, 71 SE 764. See Stewart 
v. Mynatt, 135 Ga. 637, 70 SE 325 
(where it was said that it is in ac- 
cordance with Civ. Code [1910] § 5746 
that ‘‘the burden of proof generally 


-lies upon the party asserting or af- 


firming a fact, and to the existence 
of whose case or defense the proving’ 
of such fact is essential’). Contra 
Quarles. v. Gem Plumbing Co., 18 Ga. 
A. 592, 595, 90, SE, 92 (where, in an 
action to recover for ‘injuries to an 


|}automobile because of a defective 


street, defendants having offered no 
evidence, an instruction that ‘the 
burden of proof is on the plaintiff to 
prove that his own negligence was 
not the direct, proximate cause of 
said injury, and that his negligence 
did not contribute thereto,” was held 
not erroneous but a proper statement 
of the law). 

Ind. T.—Chicago, ete, R. Co. v. 
Pounds, 1 Ind. T. 51, 35 SW 249. 

Kan,—Hidson vy. Chicago, ete, R. 
Co,. 85. Kan. 329, 116 P 485; Johnson 
v. Chicago, etc., R. Co., 80 Kan. 456, 
103 P'90;“Atchison, eta, Ri, Conv. 
Peck, 79 Kan. 413, 100 P 54; Chicago, 
ete; R. Co. Vv. Lee; 66 Kanius06: 72.02 
266; Burns v. Metropolitan St. R. Co., 
66 Kan. 188, 71 P 244; Reading Tp. 
v. Telfer, 57 Kan. 798, 48 P, 134, 57 
AmSR ,355;. Chicago, | etc.,..R.. Co. 7 iv. 
Hinds, 56 Kan. 758, 44 P 993; Esk- 
ridge v. Lewis, 51. Kan. 376, 32.P 
1104; Missouri Pac. R. Co. v..Mc- 
Cally, 41 Kan. 639, 655, 21 PB 574; 
St. Louis, etc., R. Co. v. Weaver, 35 
Kany 42, 11" P4085 57 zAmay aie: 
Moulton v. Aldrich, 28 Kan.. 300; 
Kansas City, etc., R. Co. v. Phillibert, 
25 Kan. 582; Kansas Pac. R. Co..v. 
14 Kan. 37; Union Pac. R. 
Co. v. Hand, 7 Kan. 380. 

Ky.—Vanceburg Tel. Co. v. Bevis, 
148 Ky. 285, 146. SW. 420; Bevis. v. 
Vanceburg Tel. Co., 182 Ky. 385, 113 
SW. 811; Favre v. Louisville, etc., R. 
Co., 9f Ky. 541, 16:SW. 370, 13 Ky 
116; Depp v. Louisville, etc., R. Co., 
14 SW 3638, 12 Kyl 366; Kentucky 
Cent. R. Co. v.. Thomas, 79 Ky, 160, 
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making out his’ ease to prove affirmatively that | he exercised due care and diligence or to disprove, 


42 AmR 208; Paducah, etc., R. Co. v. 
Hoehl, 12 Bush 41. 

La.—Aymond v. Western Union 
Mol (Co, Ut bt ua. gal St bers Od Ls 
Boutte v. New Orleans Terminal Co., 
139 La. 945, 72 S 513; Pollich v. Sel- 
lers, 42 La. Ann. 623, 4 S.,786.. See 
Buechner v. New Orleans, 112 La. 
599, 36 S 603, 104 AmSR 455, 66 LRA 
334. (overruling, in so far as it has 
been recognized by decisions or dicta 
in this jurisdiction, the doctrine that 
plaintiff must prove that he was 
without contributory fault; and thus 
overruling, although not mentioning, 
Clements v. Louisiana Electric Light 
Cos, 44°" Ta.e Ann, ~ 6925 "149 Sur bl Se, 
AmSR 348, 16 LRA 48; Deikman v. 
.Morgan’s Louisiana, ete, R. Co., 40 
La, Ann. 787, 5 S 76; Moore v. 
Shreveport, 3 La. Ann. 645). 

Mad.—Caroline County v. Beulah, 
1388 A 25; Taxicab Co. v. Ottenritter, 
151 -Md.’’525;\' 185 “A 587; Consoli- 
dated Gas, etc., Co. v. Rudiger, 151 
Md:* 226, 1384 A’ 326; Jackson ™ V. 
Hines .137% VMaue 621. 3) (AON 129): 
Fletcher v. Dixon, 113:Md. 101, 77 A 
326; Anne Arundel County v. Carr, 
111 Md. 141, 73 A 668; Philadelphia, 
etc., R. Co. v. Hand, 101 Md. 233, 61 
A’ 285; Baltimore, ete.,R;. Co. Vv. 
Stumpf, 97 Md. 78, 54 "A 978 [expl 
Baltimore Tract. Co. v. Helnis, 84 Mad. 
515, 36 A 119, 36 LRA 215]; Central 
R. Co. v. Smith, 74 Md. 212, 21 A 706; 
State v. Union R. Co., 70 Md. 69, 13 
A 1032;°Philadelphia, etc., R. Co. v. 
Hogeland, 66 Md. 149, 7 A 105, 59 
AmR 159; Prince George’s County 
v. Burgess, 61 Md. 29, 48 AmR 88; 
Baltimore, etc., R. Co. v. State, 60 Md. 
449; State vy. Baltimore, etc., R. Co., 
58 Md. 482; Frech v. Philadelphia, 
etc., R. Co., 39 Md. 574. Contra Bal- 
timore v. Marriott, 9 Md. 160, 66 
rat 826; Owings v. Jones, 9 Md. 

Minn.—Pach y. Chippewa Springs 
Corp., 161 Minn. 125, 201 NW.. 293; 
Carson v. Turrish, 140 Minn. 445, 168 
NW 349, LRA1918F 154; Jenkins v. 
Minneapolis, ete., R. Co., 124 Minn. 
368, 145 NW 40; Bremer v. St. Paul 
City R. Co., 107 Minn. 326, 120 NW 
. 382, 21 LRANS 887; Searfoss v. Chi- 
cago, etc., R. Co., 106 Minn. 490, 119 
NW 66; Lammers v. Great Northern 
R. Co., 82 Minn. 120, 84 NW 728; Par- 
son v. Lyman, 71 Minn. 34, 72 NW 
634; Shannon v. Delwer, 68 Minn. 138, 
71 NW 14; Lorimer v. St. Paul City 
Ri "Co;, 438% Minn. 39551" NW. 125; 
Greene v, Minneapolis, etc., R. Co., 31 
Minn. 248, 17 NW. 378, 417 AmR 185; 
Clark iv; Chicagzo, ‘ete:,, RR. Co, 28 
Minn. 69, 9 NW 75; Wilson v. North- 
ern Pac. R. Co., 26 Minn. 278, 3 NW 
333, 37 AmR 410; Hocum vy. Weither- 
ick, 22 Minn. 152; St. Paul v. Kuby, 
8 Minn. 154. 

Miss.—Gulf, etc., R. Co. v. Saucier, 
139 Miss. 497, 104 S 180; Yazoo, etc., 
R. 'Co.. v.: Lucken,: 137. Miss, 572; 102 
S 393; Kress v. Markline, 117 Miss. 
37, 77°S. 858; Mobile, ete., “R: Co, v. 
Campbell, 114 Miss. 803, 75 S 554; 
Mississippi Cent. R. Co. v. Hardy, 88 
Miss. 732, 41 S 505; Simms v. Forbes, 


86 Miss. 412, 38 S 546. See Hick- 
man v.. Kansas City, ete., R. Co., 66 
Miss. 154, 56 S 225 (disregarding, as 


dictum, the statement in Vicks’ urg 
v. Hennessey, 54 Miss. 391, 28 AmR 
354, that plaintiff has the burden of 
affirmatively proving exercise of due 
care). 

Mo.—State v. Cox, 298 Mo. 427, 250 
SW 551; Von Trebra v. Laclede Gas- 
light Co., 209 Mo. 648, 108 SW 559; 
Stotler v. Chicago, etc., R. Co., 200 
Mo. 107, 98 SW 509; Card v. Eddy, 
28 SW 7538; Bluedorn v. Missouri 
Pac. R. Co., 24 SW 57; Fulks: v. St. 
Motus, sete. R.. Coy’ 111 Mo. 335,019 
SW 818; Crumpley v. Hannibal, etc., 
me Con 211 “Wor 1b2," 19" (SW. “82:0: 
Mitchell v. Clinton, 99 Mo. 153, 12 SW 
793; Parsons v. Missouri Pac. R. Co., 
94 Mo. 286, 6 SW 464; O’Connor v. 


Missouri Pac. R. Co., 94 Mo. 150, 7 
Sw 104, 4 AmSR 364; Donovan .v. 
Hannibal, etes yy (Cos; 89 Mo. AT AS 
SW 232; Crane v. Missouri Pac. R. 
Co., 87 Mo. 588; Stepp v. Chicago, etc. 
R. Co., 85 Mo. 229; Stephens v. Macon, 
83 Mo. 345; Swigert v. Hannibal, etc., 
R. Co., 75 Mo. 475; Buesching v. St. 
Louis Gaslight Co., 73, Mo. .219, 39 
AmR 503; Komor y. Liberty Fdy. Co., 
(A.) 300 ‘SW 1028; Vaughn v. Moun- 
tain Grove Creamery, etc; Gos) GAS) 
275 SW 592; McKerall v. St. Louis-San 
Francisco R. Co., (A.). 257 SW 166; 
Godfrey v. Kansas City Light, ete., 
Co., 213 Mo. A. 139, 247 SW 451; Cool 
v. Petersen, 189 Mo. A. TAT; 175 SW 
244; Hegberg v. St. Louis, ete., Fi Co, 
164 Mo. A. 514, 147 SW 192; Newton 
v. Wabash R. Co., 152 Mo. A. 167,132 
SW 1195; Trout 'y. Laclede Gaslight 
Co.,, 151° Mo. ‘A. (207, 132 SW 58; 
Knight v. Donnelly, 131 Mo. A. 152. 
110 SW 687; Lattimore v. Union Blec- 
tric Light, ete. Co., 128 Mo. A.” 37, 
106 SW 543; Underwood v. Metro- 
politan St. R. Co., 125 Mo. A. 490, 
102 SW 1045; McNown v. Wabash 
R. Co., 55 Mo. A. 585; Dolan v. Mo- 
berly, 17 Mo. A. 436. 

Mont.—Williams. v. Hample, 62 
Mont, 594, 205 P 829; George v. 
Northern Pac. R. Co., 59 Mont. 162, 
196 P 869; Cornell v. Great North- 
err RR, CO: oT Mont. -Liy,cler e o0e; 
Howard v. Flathead Independent 
Mel. YCou4 9 None - VOW, wad “pe og 
Badovie v. Northern Pac. R. Co., 
39 Mont 454, 104 P 543; Harrington 
Vv) Butte, ete. Re Co:, 37) Mont.) 169, 
95- P 8,16 LRANS 395;  Birsch..v. 
Citizens’ Electric Co., 36 Mont. 574, 
93 P 940; Nord v. Boston, ete., Cons. 
Copper, etc., Min. Co., 33 Mont. 464, 
84 P 1116, 89 P 647; Ball v. Gussen- 
hoven, 29 Mont. 321, 74 P 871 (stat- 
ing that Ryan v. Gilmer, 2 Mont. 517, 
25 AmR 744, announcing a contrary 
rule, has been overturned by subse- 
quent cases); Snook v. Anaconda, 26 
Mont. 128, 66 P 756; Mulville v. Pa- 
cific’ Mut.) li In'si- Co:, 19 “Mont..95, 
47 P 650; Prosser y. Montana Cent. 
R. Co., 17 Mont. 372, 43 P 81, 30 LRA 
814; Nelson v. Helena, 16 Mont. 21, 
39 P 905; Higley v. Gilmer, 3 Mont. 
90, 35. AmR- 450 [rev ‘on other 
grounds 110 U. S. 47, 3 SCt 471, 28 
L. ed. 62]. 

Nebr.—McGahey v. Citizens’ R. Co., 
88 Nebr. 218, 129 NW 293; Nilson v. 
Chicago, etc, R. Co., 84 ‘Nebr. 595, 
121 NW 1128; Vertrees v. Gage Coun- 
ty, 81 Nebr. .218, 115 NW 8638; Rapp 
v. Sarpy County, 71 Nebr. 382, 98 NW 
1042, 102 NW 242; Omaha St. R. Co. 
v. Martin, 48 Nebr. 65, 66 NW 1007; 
Union Stock Yards Co. vy. Conoyer, 41 
Nebr. 617, 59 NW _ 950; Lincoln v. 
Walker, 18 Nebr. 244, 20 NW 113, 
18 Nebr. 250, 25 NW 66. 

Nev.—Smith v. Odd Fellows Bldg. 
att, 46 Nev. 48, 205 P 796, 23 ALR 

N. J.—Osbun v. De Young, 99 N, J. 
L. 204, 122 A 809; Rhodehouse v. 
Director Gen. of Railroads, 95 N. J. 
L. 355, 111 A 662; Danskin v. Penn- 
sylvania R.2 Co. 79. 0Nw, Js) Le, oe On eeo- 
A 975; New Jersey Express Co. vy. 
Nichols; 33..N. J.. lL. 484, 97 AmD 
Waa, sOUrant.iv. “Palmer, 29) Ny 1S. “du. 
544; Cofone v. Gnassi, (Sup.) 136 A 
505; Uknowich v. Szobo, (Sup.) 136 
A 188. 

N. D.—Rober v: Northern Pac. R. 
Co., 25 N. D. 394, 142 NW 22; Kunkel 
v. Minneapolis, etc., R. Co., 18 N. D. 
367, 121 NW 830; Gram v. North- 
ern R. Co., 1 N. D. 252, 46 NW 972. 

Oh.—Maddex v. Columber, 114 Oh. 
St. 178, 151 NE 56; Schweinfurth v. 
Cleveland, etc., R. Co., 60 Oh. St. 215, 
54 NE 89; Street R. Co. v. Nolthenius, 
40 Oh. St. 376; Robison vy. Gary, 28 
Oh. St. 241; New York, etc., R. Co. -v. 
Aigler, 10Oh; (A.  195;':29 0. OG: “A. 
385; Brinkman v. Cuyahoga Lumber 
Co., 16 Oh. Cir: Ct, N.¢S. 5375 Pitts- 
burg; ’ete., (R: ‘Co: Vi Hart, 10) Oh. Cir. 


Ct. 411" 6 VOh. Cir. “Deen fad astrone 
v. Pickering Hardware Co., 9 Oh. Cir. 
Cti4i249;...6, Ohi Cina Dec. 312. Stoltz 
Vv. Baltimore, CLO, Skuse ©Ossaas OhS&CP 
435; Dory v. Sebald, 15 OhNPNS 302; 
Wallace vy. Spellacy, 8 OhNPNS 41 
{aff 79 Oh. St. 488 mem, 87 NE 1142 
mem]. 

Okl.—Depew v. Kilgore, 117 Okl. 
263, 246 P 606; Marth v. Kingfisher 
Commercial Club, 44 Okl. 514, 144 P 
1047, AnnCasi1917E 235; Oklahoma 
City v. Reed, 17 Okl. 518, 87 P 645, 
33 LRANS 1083. 

Or.—Ordeman v. Watkins, 114 Or. 
581, 2386 P 483; Wallace v. Portland 
Ruth ete, Cox 103 Or. 68, 204 P 147; 
Sanders v. Taber, 79 Or. 522, 155; P 
1194; Gentzkow v. Portland R. Co., 
54 Or. 114, 102 P 614, 185 AmSR 821; 
Jackson v. Sumpter Valley R. Co., 50 
Or. 455, 93 P 356; Dubiver v. City R. 
Co0,,044 Or? 227674 © P2915. 7) 600, 
1 AnnCas 889; Johnston v. Oregon 
Short Line, etc, R. Co., 23 Or. 94, 31 
P 283 [expl Coughtry v. Willamette 
St29R. "Cos, 2? Or. (246;° 27 Pe1031;° and 
Walsh v. Oregon R., etc., Co., 10 Or. 
250]; Ford v. Umatilla County, 15 
Or. 313, 16 P 33; Grant v. Baker, 12 
Or. 329, 7 P 318 [dist Walsh v. Ore- 
gon R:, ete:, Co.,,10 Or. 250]: 

Pa.—Dattola v. Burt, 288 Pa. 134, 
135 A 736, 51 ALR 205; McManamon 
v. Hanover ‘Tp., 232 Pa. 439, 81 A 
440; Clark v. Lancaster, 229 Pa. 161, 
78 A 86; Coolbroth v. Pennsylvania 
Rer©on; 209 Pa. 433, 58 A 808; Baker 
v. Westmoreland, etc., Natural Gas 
€o., 2257" Paw’ 593527" A 189,027 <A TOR. 
Bradwell v. Pittsburgh, etc., R. Co., 
139 Pa. 404, 20 A 1046; Pennsylvania 
R. Co. v. Weber, 76 Pa. 157, 18 AmR 
407; Hays v. Gallagher, 72 Pa. 136; 
Pennsylvania Canal Co. v. Bentley, 66 
Pa. 30; Waters v. Wing, 59 Pa. 211; 
Bush v. Johnston, 23 Pa. 209; Beatty 
v. Gilmore, 16 Pa. 463, 55 AmD 514; 
Swanwick v. Monongahela City, 36 
Pa. Super. 628;° Wampum First Nat. 
Bank v. Western Union Tel. Co., 34 
Pa. Super. 488; Powel v. Pennsylva- 
nia R. Co., 30 LegInt 47. But see 
Heiss v. Lancaster, 203 Pa. 260, 52 A 
201 (holding that plaintiff being 
bound to make out a case clear of 
contributory negligence [see infra 
note 53] it is not error to speak of 
this in a charge as a burden resting 
on him, it being a burden, although a 
negative one). 

Porto Rico.—Maldonado v. Hamil- 
ton, 32 Porto Rico 208; Rivera. v. 
Villamil, 29 Porto Rico 257; Gonzalez 
v. Malgor, 29 Porto Rico 97; Rosado 
v. Ponce R., etc., Co., 20 Porto Rico 
528 [expl Diaz Y. San Juan Light, 
etc., Co., 17 Porto Rico 64]. 

Ss C.—Dunlap v. Greenville, etc, R. 
Co.,. 10T S. C'395,85SH 962; Oliver 
Vv. Columbia, ete. Reo) 65 sc 1, 
43 SE 307; Whaley v. Bartlett, 43 
S. C. 454, 20 SE 745; Donahue v. En- 
terprise R. Co., 32'S. C. 299, 11 SE 95, 
17 AmSR 8543 Petrie v, Columbia, 
ete), (R.Co:, 29 Ss. Cc. 303, 7 SE 515; 
Kaminitsky v. Northeastern Ry Cos, 
25S. C. 68; Crouch: v: Charleston, 
etc., R. Co. 21.8. C. 495: Carter v. Co- 
lumbia, etc., Re ICO i393. c. 20, 45 
AmR 754. 

S. .D.— Whaley v. Vidal, 27'S. D. 
627, 1832. NW 242; Smith v. Chicago, 
ete., R. Co., 4S. D. 71, 55 NW 717, 

Tenn.—'Tennessee Cent. Re Coy. 
Herb, 134 Tenn. 397, 183 SW 1011; 


Burke. v.\ Citizens” St, “Rw. Co. tog 
Tenn, 409, 52 SW 170; Stewart v. 
Nashville. 96 Tenn. 50, 33 Be 613. 


Tex.—Houston, etce., "RC Har- 
ris, 103 Tex. 422, 128 Sw 997 [aff 
(Civ. a) 120 SW 5001; Houston, etc., 
R. Co. v. Davenport, i02 Tex. 369, 117 
SW 790" [aff (Civ. A.) 110 SW 1501; 
Gulf, etc., R. Co. v. Shieder, 88 Tex. 
152," -30 SW 902, 28 LRA. 538 [aff 
(Civ. A.) 26 SW 509, and expl Texas, 


ete, Ri"Corev. Crowder, 76 Tex. 499, 
13 SW 381; Walker v. Herron, 23 
Tex. 55]; Dallas, eUC. aRors@orsaivs 


For later cases, developments and changes in the law see cumulative Annotations, ‘same title, page and note number, 
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in the first instance, negligence or want of ordinary | care on his part.®° This rule, of course, does not 


Spicker, 61 Tex. 427, 48 AmR 297; 
Houston, ete., R. Co. v. Cowser, 57 
Tex. 293; Texas, etce., R..Co. v..Mur- 
phy, 46 Tex. 356, 26 AmR 272; Koons 
v. Rook, (Commn. A.) 295 SW 592 
Laff (Civ. A.) 289 SW 1077]; Salter 
v. Galveston, ete, R. Co., (Civ. A.) 
285 SW 1112; Baker v. Crooms, (Civ. 
A.) 262 SW 104; Ft. Worth Gas Co. 
v. Cooper, (Civ. A.) 241 SW = 282; 
Schoellkopf Saddlery Co. v. Crawley, 
(Civ. A.) 203,.SW 1172; Wells v. Ben- 
jamin, (Civ. A.) 165 SW 120 [aff 107 
Tex. 331, 179 SW 513]; Texas, etc., R. 
Co. v. McLeod, 62 Tex. Civ. A. 270, 
131 SW 311; San Antonio Tract. Co. 
v. Levyson, 52 Tex. Civ. A. 122, 113 
SW 569; Chicago, etc., R. Co. v. Buie, 
31 Tex. Civ. A. 654, 73 SW 8538. See 
Houston, etc., R. Co. v. Kelley, 13 
Tex. Civ. A. 1, 16, 25, 34 SW 809, 46 
SW 863 (“Prior to the case of Gulf, 
etc., R. Co. v. Shieder, 88 Tex. 152, 30 
SW 902, 28 LRA 588 supra, there 
was some confusion in the law in 
this State, and difficulty in determin- 
ing what the law should be as ap- 
plied to particular cases upon the 
subject. But... that case has re- 
‘lieved the subject of its subtleties 
and furnished us with a plain and 
just rule’’). 

Utah.—Dahlquist v. Denver, ete., 
R. Co., 52 Utah 438, 174 P 833; Dim- 
mick v. Utah Fuel Co., 49 Utah 430, 
164 P 872; Conway v. Salt Lake, etc., 
RCo, 47 Utah 510;7°155> P’ 339, LRA 
i916D 1109; Smith v. Ogden, etc., R. 
Co.,. 33 Utah 129, 93 P 185; Hickey 
v. Rio Grande Western R. Co., 29 
Utah 392, 82 P 29; Holland v. Ore- 
gon Short Line R. Co., 26 Utah 209, 
72 P 940; Corbett v. Oregon Short 
Line R. Co., 25 Utah 449, 71 P 1065; 
Harrington v. Eureka Hill Min. Co., 
17 Utah 300, 53 P 737; Reddon v. 
Union Pac. R. Co., 
P 262 [aff 145 U. S. 657 mem, 12 SCt 
989 mem, 36 L. ed. 848 mem]; Bowers 
v. Union Pace. R. Co., 4 Utah 215, 7 
P 251 [writ of error dism 131 U. S. 
448, 9 SCt 804, 33 L. ed. 224]. 

Va.—Southern R. Co. v. May, 147 
Va. 542, 137 SE. 493; Virginia Iron, 
etc., Co. v. Perkey, 143 Va. 168, 130 
SE 403; Shiflett v. Virginia R., etc., 
Co., 136 Va. 72, 116 SE 500; Washing- 
ton Southern R. Co. v. Grove, 113 Va. 
411, 74 SE 148; Interstate R. Co. v. 
Tyree, 110 Va. 38, 65 SE 500; Win- 
chester v. Carroll, 99 Va. 727, 40 SE 
37; Southern R. Co. vy. Bryant, 95 
Va. 212, 28 SE 183; Kimball v. 
Friend, 95 Va. 125, 27 SE 901; Gor- 
don v. Richmond, 83 Va. 436, 2 SE 
727; Baltimore, etc., R. Co. v. Mc- 
Kenzie, 81 Va. 71; Baltimore, etc., R. 
Co, v. Whittington, 30 Gratt. (71 
Va.) 805. 

Wash.—Romano  v. Short’ Line 
Stage Co., 142 Wash. 419, 253 P 657; 


‘Benson vy. English Lumber Co., 71 
Wash. 616, 129 P 403; Atwood v. 
Washington Water Power Co., 71 


Wash. 518, 128 P 1065; Norman v. 
Bellingham, 46 Wash. 205, 89 P 559; 
Currans v. Seattle, etc., R., ete., Co., 
34 Wash. 512, 76 P 87; Gallagher v. 


Buckley, 31 Wash. 380, 72 P 79; 
Steele v. Northern Pac. R.:'Co., 21 
Wash. 287, 57 P °820;- Spurrier *v. 


Front St. Cable R. Co., 3 Wash. 659, 
29 P 346; Northern Pac. R. Co. v. 
Hess, 2 Wash. 383, 26 P 866; North- 
ern Pac. R. Co. v. O’Brien, 1 Wash. 
599, 21 P 32. 

" W. Va.—Dye v. Rathbone, 102 W. 
Va. 386, 135 SE 274; Mullens y. Vir- 
ginian R. Co., 94 W. Va. 601, 119 SE 
852; Bartley v. Western Maryland R. 
Co., 81 W. Va. 795, 95 SE 443; Hap- 
tonstall v. Boome Coal, etc., Co., 78 
W. Va. 412, 89 SE 723; Sprinkle v. 
Big Sandy Coal, etc., Co., 72 W. Va. 
358, 78 SE 971; Melton v. Chesapeake, 
GlCur mits COm nT. Wo Viele OL er 4is te 
369; Flannegan v. Chesapake, etc., R. 
Co., 40 W. Va. 436, 21 SE 1028, 52 
AmSR 896; Carrico v. West Virginia 
R. Co., 35 W. Va. 389, 14 SE 12; 
Comer v. Consolidated Coal, etc., Co., 
.84 W. Va. 583, 12 SE 476; Fowler v. 


5 Utah 344, 15° 


Baltimore, etc, R. Co. 18 W. Va. 
oy Sheff v. Huntington, 16 W. Va. 
07. 

Wis.—Graass v. Westerlin, etc., 
Co., 216 NW 161; Naus v. Chicago, 
etc., Electric R. Co., 185 Wis. 178, 
201 NW 281; Stephan v. Abe, 185 
Wis. 78, 200 NW. 682; Friedrich v. 
Boulton, 164 Wis. 526, 159 NW 803; 
Hakenson y. Neillsville, 152 Wis. 594, 
140 NW 281; Sweetman v. Green Bay, 
147 Wis. 586, 182 NW 1111; Grimm 
v. Milwaukee Electric R., ete., Co., 
138 Wis. 44, 119 NW 833; Conrad v. 
Ellington, 104 Wis. 367, 80 NW 456; 
Waterman v. Chicago, etc., R. Co., 
82 Wis. 618, 52 NW 247, 1136; Sey- 


mer y. Lake, 66 Wis. 651, 29 NW 
554; Kelly v. Chicago, etc., R. Co., 
60 Wis. 480, 19 NW 521; Hoth v. 


Peters, 55 Wis. 405, 13 NW 219; Ran- 
dall v. Northwestern Tel. Co., 54 Wis. 
140, 11 NW 419, 41 AmR 17; Prideaux 
v. Mineral Point, 43 Wis. 513, 28 
AmR 558; Hoyt v. Hudson, 41 Wis. 
105, 22 AmR 714 [overr Dressler v. 
Davis, 7; Wis. 527; Chamberlain v. 
Milwaukee, etc., R. Co., 7 Wis. 425, 
and expl Achtenhagen v. Watertown, 
18 Wis. 331, 86 AmD 769; Milwaukee 
R. Co. v. Hunter, 11 Wis. 160,-78 
AmD 699]. 

Eng.—Wakelin v. London, ete., R. 
Co., 12 App. Cas. 41; Bridge v. Grand 
Junction R. Co., 3 M, & W. 244, 150 
Reprint 1134. Contra Davey v. Lon- 
don js-étesoR, ‘Coil 2 Qe Bo D. Gi0m (per 
Brett, M. P.). 

B. C.—McMillan v. Western Dredg- 
ing Co., 4:-B: Cy 122. 

Man.—Bell v. Winnipeg Electric 
St. R. Co., 15 Man, 338. 

N. S.—Shannahan v. Ryan, 20 N. S. 
142, 

Ont.—Tessier v. Ottawa, 41 Ont. 
L. 205, 18 OntWN 234, 40 DomLR 
12; Morrow vy. Canadian Pac. R. Co., 
21 Ont. A. 149; Forwood v. Toronto, 
22 Ont. 351. 

[a] In Idaho (1) the rule as 
stated in the text existed at common 
law. Hopkins v. Utah: Northern R. 
Co., 2 Ida. (Hasb.) 300,.13 P 343. 
See Pilmer v. Boise Tract. Co., 14 
Ida. 327, 94 P 432, 125 AmSR 161, 
15 LRANS 254 (so stating); Adams 
v. Bunker Hill, etc., Min. Co., 12 Ida. 
637, 89 P 624, 11 LRANS 844 (while 
there is language in the cases of 
Zienke v. Northern Pac. R. Co., 8 
Ida. 54, 66 P 828; Haner v. Northern 
Pac. R. Co.,': TIda.°305,262' °P 1028; 
Holt v. Spokane, etc., R. Co., 4 Ida. 
443, 40 P 56; Harvey v. Alturas Gold 
Min. Co., 3 Ida. (Hasb.) 510, 31 P 
819; Minty v. Union Pac. R, Co., 2 
Ida. (Hasb.) 471, 21 P 660, 4 LRA 
409; Drake v. Union Pac. R. Co., 2 
Ida. (Hasb.) 487, 21 P 560, which is 
apparently based on the assumption 
that the rule of law in Idaho is that 
the burden of showing freedom from 
contributory negligence is on plain- 
tiff, the case of Hopkins v. Utah 
Northern R. Co., 2 Ida. (Hasb.) 300, 
13 P 3438, which appears to be the 
only one from this court in which the 
question was squarely presented to 
determine upon whom rests the bur- 
den of proof of contributory negli- 
gence, decided that it was a matter 
of defense, the burden of proving 
which is on a defendant who relies 
thereon). (2) But it was subse- 
quently made the basis of a statute 
to the same effect. See infra § 756 
note 60 [b]. 

[b] In Indiana the contrary rule 
existing at common law (see infra 
§ 759 note 16 [a]) was changed by 
statute and the rule of the text pre- 
scribed in actions to recover damages 
for personal injury or death. See in- 
fra § 756 note 68 [a]. 

[c] In Massachusetts the con- 
trary rule existing at common law 
(see infra § 759 note 16 [b]) was 
changed by statute and the rule of 
the text established in all actions 
based on negligence. See infra § 756 
note 63 [a]. . 

[ad] In New Hampshire the con- 


trary rule existing at common law 
(see infra 759 note 16 [c]) was 
changed by statute and the rule of 
the text established in actions to re- 
cover damages for personal injury or 
death. See infra § 756 note 68 [b]. 

[e] In North Carolina the con- 
trary rule existing at common law 
(see infra § 759 note 16 [e]) was 
changed by statute and the rule of 
the text enacted. See infra § 756 
note 63 [b]. 

{[f] Reasons for, and discussions 
of, rule.—(1) “It rests upon the very 
simple principle that no person is. 
presumed to have done wrong or to 
have been in fault. He must he 
shown to have been so. “The same 
principle which requires proof 
against the plaintiff, and negligence 
on the part of the plaintiff is purely 
a defensive proposition and a part 
of the defendant’s case.” Harmon v. 
Washington, ete., R. Co., 18 D. C. 255, 
258 ‘aft 147, U8. 501,13.SCt_ obi 37 
L. ed. 284]. (2) “The better reason, 
as well as the weight of authority, is 
with the courts holding that the bur- 
den of proof is upon the defendant 
to show contributory negligence upon 
the part of the plaintiff.’’ Northern 
Pac. R. Co. v. O’Brien, 1 Wash. 599, 
607, 21 P 32. To same effect Spurrier 
v. Front St. Cable R. Co., 3 Wash. 
659, 29 P 346. (38) ‘*The reasons in 
favor of the rule which casts the 
burden of proof in such cases upon 
the defendant, are stronger and bet- 


ter reasons; and . rests upon 
sound legal principles.” Hoyt v. 
Hudson, 41 Wis. 105, 111, 22 AmR 


714 [quot Smith v. Chicago, etc., R. 
Coy) 4°S.aDi7T 712817 55.2 NW: TAT] To 
same effect Robinson v. Western Pac. 
R, Co., 48 Cal. 409; Hocum v. Weithe- 
rick, 22 Minn. 152; Northern Pac. R. 
Co. v. Hess, 2 Wash. 383, 26 P 866. 
(4) ‘Any other rule than this vio- 
lates all the analogies of the law, and 
is practically illogical and unjust.” 
Holmes v. Oregon, etc., R. Co., 5 Fed. 
523, 538, 6 Sawy. 276 [auot Conroy 
v. Oregon Constr. Co., 23 Fed. 71, 72]. 

[g] A statute which gives a right 
of action against counties and town- 
ships to “persons who shall, without 
contributing negligence on their part, 
sustain damages,’ ete, does not 
change the rule as to burden of proof 
so as to require a plaintiff suing for 
damages for injuries caused by such 
defects to allege or prove nonnegli- 
gence on his part. Reading Tp. v. 
Telfer, 57 Kan. 798, 803, 48 P 134, 57 
AmSR 355, 

50. U. S.— Looney vy. Metropoli- 
tan R. Co.,.200 U. S. 480, 26 SCt 303, 
50 L. ed. 564; Union Pac. R. Co. v. 
O’Brien, 161 U. S. 451, 16 SCt 618, 40 
L. ed. 766; Texas, etc., R. Co. v. Volk, 
151°U..S. 78, 14 SCt' 239, 38 Li. ed: 78; 
Washington, etc., R. Co. v. Gladmon, 
15 Wall. 401, 21 L. ed. 114; Boston, 
etc., R. Co. v. Titcomb, 236 Fed. 129, 
149 CCA 339; Armour v. Carlas, 142 
Fed. 721,'74 CCA 53; Berry v. Lake 
Erie, etc., R. Co., 70 Fed. 193; Conroy 
v. Oregon Constr. Co., 23 Fed. 71, 10 
Sawy. 630; Knaresborough v. Belcher 
Silver’ Min. Co., 14 F. Cas, No. 7,874, 
3 Sawy. 446. 

Ala.—Birmingham Mineral R. Co. 
v. Wilmer, 97 Ala. 165, 11 S 886; 
Bromley v. Birmingham Mineral R. 
Co., 95 Ala. 397, 11 S 341;.Montgom- 
ery Gas Light Co. v. Montgomery, 
etc.,, R. Co.,' 86 Ala. 372,.5 58 73855 
Thompson v. Duncan, 76 Ala. 334; 
Mobile, ete., R. Co, v.. Crenshaw, 65 


Ala. 566. 
Ariz.—Calumet, etc., Min. Co, v. 
Winters, 25 Ariz, 483, 219 P 585; 


Lopez v. Central Arizona Min. Co., 1 
Ariz, 464, 2 P 748, 

Ark.— Patterson v. Roetzel, 111 
Ark. 538, 164 SW 301; Jones v, Mal- 
vern Lumber Co., 58 Ark. 125, 283 SW 
679. 

Cal,—Rush vy. Langomarsino, 196 
Cal. 308, 237 P 1066; Zibbell v. South- 
ern. Pac.. Co.,.160 Cal. 237, 116 P513; 
Cahill v. Stone, 153 Cal, 571, 96 P 84, 
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preclude defendant from availing himself of the 
defense where it is established by plaintiff as a 
matter of law,®+ nor does it require defendant to 
establish contributory negligence entirely by his 
own witnesses,®2 and, apparently for this reason, 
the rule is sometimes negatively stated that plaintiff 
has the burden of making out a ease free from con- 
In this connection it is fre- 
quently stated, as a modification or exception to 
the rule,54 that the burden of proving contributory 


tributory negligence.®* 


19 LRANS 1094; Heckle v. Southern 
-Pac. Co., 123 Cal. 441, 56 P 56; How- 
ard v. Worthington, 50 Cal. A, 556, 
£95 or VC09. 

Colo.—Kansas Pac, R. Co. v. Twom- 
bly, 3 Colo. 125 [aff 100'U. S. 78,25 
L. ed. 550]. 

D. C.—Atchison v. Wills, 21 App. 

Mackey v. Baltimore, etc., R. 
Goseio “Di (C282) Lake eeeT Ut Sty. 72; 
15 SCt -491, 39 L. ed. 624]. 

Ga.—Stewart v. Mynatt, 135 Ga. 
637, 70 SE 325; Augusta v. Hudson, 
88 Ga. 599, 15 SE 678; Fisher Motor 
Car Co. v. Seymour, 9 Ga. A. 465, 71 
SE_ 764. 

Kan.—Edison v. Chicago, etc, R. 
Co., 85 Kan. 329, 116 P 485. 

La.—Buechner v. New Orleans, 112 
La. 599, 36 S 608, 104 AmSR 455, 66 
LRA 3384. 

Md.—Baltimore, ete, R. Co. v. 
Stumpf, 97 Md. 78, 54 A 978; North- 
ern Cent. R. Co. v. State, 31 Md. 357, 
100 AmD 69. 

Minn.—Shannon v. Delwer, 68 
Minn, 138, 71 NW 14; Clark v. Chi- 
cago, etc., R. Co., 28 Minn. 69, 9 NW 
75; Wilson v. Northern Pac. R. Co., 
26 Minn. 278, 3 NW 3833, 37 AmR 410; 
Whittier v. Chicago, etc. R. Co., 24 
Minn. 394; Hocum v. Weitherick, 22 
Minn. 152. 

Mo.—Meily v. St. Louis, ete. R. 
Go., 215 Mo. 567, 114, SW 1013;' Par- 
sons v. Missouri Pac. R. Co., 94 Mo. 


286, 6 SW 464; Buesching v. St. 
Louis Gaslight Co., 73 Mo. 219, 39 
AmR 503; Garvey v. Ladd, (A.) 266 


SW 727; Long v. Kansas City, etc., R. 
Co., (A.) 258 SW. 747; Garesche v. 
Maier, (A.) 244 SW 92; Lattimore wv. 
Union Electric Light, ete., Co., 128 
Mo. A. 37, 106- SW 543, 

Mont.—Prosser v. Montana Cent. 
R. Co., 17 Mont, 372, 43 P 81, 30. LRA 
814: Nelson v. Helena, 16 Mont. 21, 
39 P 905. 

Nebr.—Omaha St. R. Co. v. Martin, 
48 Nebr. 65, 66 NW 1007; Anderson v. 
Chicago, etc., R. Co., 35 Nebr. 95, 52 
NW 840. 

N. J.—Danskin v. Pennsylvania R. 
Go., T9:N.cJs L. 626, 76, A 9755Con- 
solidated Tract. Co. y. Behr, 59 N. J. 
L. 477, 37 A 142; New Jersey Express 
Co. -¥. ., Nichols; 33° Ni Jy: L,. 434, 97 
AmD 1722; Durant v. Palmer, 29 N. 
J. L. 544; Moore v. Central R. Co., 24 
5 pee (Bel (pi eo 

N. D.—Rober vy. Northern Pac. R. 
Co., 25 N.'D, 394, 142 NW. 22. 

Oh.—Norris v. Jones, 110 Oh. St. 
598, 144. NE 274; Columbus R. Co. 
v, Ritter, 67. Oh. St: 53,°65 NE 613. 

Okl.—Oklahoma City v. Reed, 17 
Okl. 518, 87 P 645, 38 LRANS 1083, 

Or.—Gentzkow v: Portland R. Co., 
54 Or.:114, 102 P 614, 135 AmSR 821; 
Pereira v. Star Sand Co., 51 Or. 477, 
94 P 835; Tucker v. Northern Ter- 
minal Co., 41 Or. 82, 68 P 426; Ford 
v. Umatilla County, 15 Or. 313, 16 P 
33;\'Scott v.. Oregon R., etc., Co.,. 14 
Ors, 2EL; 13 3P 98: 

Pa.—Schuchalter v. Philadelphia 
Rapid Transit:Co-:, 288 Pa. 189, 135 A 
739; Dattola v. Burt, 288 Pa. 134, 135 
A 736, 51 ALR 205; Martin v. South- 
ern Pennsylvania Tract. Co.,' 261 Pa. 
96,°104 A 397; McManamon vy, Han- 
over Tp., 232 Pa, 439, 81 A 440; Clark 
v. Lancaster, 229 Pa. 161, 78 A 86; 
Bradwell vv: ‘Pittsburgh, etc., R. Co., 
139 Pa. 404, 20 A 1046; Pennsylvania 
R,.. Conv. Weber, 76 Pa. 157,.18 AmR 
407; Hays v. Gallagher, 72 Pa. 136 


NEGLIGENCE 


evidence.®® 


plained of.°” 


[expl Waters v.' Wing, 59 Pa. 211]; 
Hverett v. Sturges, 46 Pa. Super. 612; 
Swanwich v. Monongahela City, 36 
Pa, Super. 628. 
Tenn.—Burke v. Citizens’ St. R. 
Co., 102 Tenn. 409, 52 SW 170; Stew- 
are v. Nashville, 96 Tenn. 50, 58 SW 
oF 
Tex.—Houston, etc., R. Co. v. Har- 
ris; 103 Tex, 422, 128 SW 897 [aff 
(Civ. A.) 120 SW 500]; Hogan v. Mis- 
souri, etc., R. Co., 88 Tex. 679, 32 SW 
1035; San Antonio, ete, R. Co. v. 
Bennett, 76 Tex. 151, 18 SW 319. 
Utah. — Corbett v. Oregon Short 
Line R. Co., 25 Utah 449, 71: P 1065; 
Harrington v. Eureka Hill Min. Co., 
17 Utah 300, 53°P:737. 
Va.—Interstate R. Co. v. Tyree, 110 


Wash.—Northern Pac. R. Co. v. 
Hess, 2 Wash. 383, 26 P 866. 

Wis.—Pfeiffer v. Radke, 142 Wis. 
512, 125 NW 934; Hoth y. Peters, 55 
Wis. 405, 13 NW 219; Randall v. 
Northwestern Tel. Co., 54 Wis, 140, 
11 NW 419, 41 AmR 17. 

“The plaintiff is not, as a condition 
precedent to his right to maintain 
his action, bound to prove affirma- 
tively that the injury was not con- 
tributed to by his own negligence, 
under the penalty of being non- 
suited.” New Jersey Expréss Co. v. 
ad 33 N. J. L. 4384, 439, 97 AmD 
7 


Va, 38, 65 SEH 500, 


“Contributory negligence is in its 
nature defensive, the disproof of 
which does not rest on plaintiff, un- 
less in rebuttal of defensive testi- 
mony tending to establish it.’ 
yepEpeoe v. Duncan, 76 Ala. 334, 

{a] “If not necessary to be 
pleaded, [see supra § 678] it logically 


follows that it need not be proved.’’. 


Hocum y. Weitherick, 

156. > 
51. Cross references: 

Contributory negligence when: 
Disclosed by allegations of com- 

plainant see supra 676, 677. 

Established by plaintiff's evidence 
as: 

Ground for motion for dismissal, 
nonsuit, directed verdict, or de- 
murrer to the evidence see 
infra §§ 900, 905-907. 

Question for court or jury see 
infra §§ 858-870. 

Necessity of pleading contributory 
negligence in order for it to be 
available as a defense see supra 
§§ 692-695. 

52. Use by defendant of evidence 

adduced by plaintiff see infra § 758. 
53. Schuchalter v. Philadelphia 

Rapid Transit Co., 288 Pa. 189, 135 A 

739; Dattola v. Burt, 288 Pa. 134, 135 

A 736, 51 ALR 205; Albrecht v. Erie 

City, 265 Pa. 453, 109 A 153; Everett 


22 Minn. 152, 


v.. Sturges, 46 Pa.. Super, 612; and 
see cases infra § 758 note 89. 
[a] “In other words, he had to 


prove that the defendant’s negligence 
occasioned the injury by evidence 
that did not implicate himself as be- 
ing guilty of negligence in the affair, 
contributing to the result.” Ford vy. 
Gee County, 15 Or, 3138, 319, 16 
P 33. 

[b] Discussion of rule.—‘‘It is not 
necessary in any case to show, by 
affirmative evidence, that the plain- 
tiff was free, from contributory neg- 
ligence. He must present “a case 
which, on its face, does not show 


Proximate cause. 
fense of contributory negligence must show affirma- 
tively not only that plaintiff was guilty of negli- 
gence, but that such negligence directly contributed 
to, or was the proximate cause of, the injury com- 


[§ 755 


negligence as a defense is on defendant unless such 
negligence is shown by plaintiff’s own pleadings” or 


A defendant relying on the de- 


Knowledge of a defect or danger as evidencing 


contributory negligence or, in the 
language used by the books, is free 
of contributory negligence, but it is 
not necessary to do this by affirma- 
tive proof. It is not necessary to 
prove a negative. If there is no evi- 
dence which shows contributory neg- 
ligence, it is a sufficient compliance 
with the rule.” Everett v. Sturges, 
46 Pa. Super. 612, 615. 

54. St. Louis, etc., R. Co. v. Brown, 
100 Ark, 107, 140 SW 279; Gulf, etc., 
R. Co. v. Shieder, 88 Tex. 152, 30 SW 
902, 28 LRA 538 [aff (Civ. A.) 26 SW 
509]; Texas Tract. Co. v. Wiley, 
(Tex. Civ. A.)°'164° SW 1028; ‘and, 
cases infra this note. 

[a] This is a corollary, rather 
than an exception to the rule. Puck- 
ett y.. Sherman, 62 Mont. 395, 205 P 
250; Harrington v. Butte, etc., R. Co., 
37 Mont. 169, 95 P 8, 16 LRANS 395; 
Hunter v. Montana Cent. R. Co., 22 
Mont. 525, 57 P 140; Prosser v. Mon- 
tana Cent. R. Co., 17 Mont. 372, 43 P 
81, 30 LRA 814; Nelson y. Helena, 16 
Mont, 21, 39 P 905, 

[b] Discussion of rule.—(1) ‘To 
the general rule imposing upon the 
defendant the burden of proof on the 
issue of contributory negligence, 
there appears to be in the very na- 
ture of things two well defined ex- 
ceptions: First. Where the legal ef- 
fect of the facts stated in the peti- 
tion is such as to establish prima 
facie negligence on the part of plain- 
tiff as a matter of law, then he must 
plead and prove such other facts as 
will rebut such legal presumption. 
. .. Second. When the undisputed 
evidence adduced on the trial estab- 
lishes prima facie, as a matter of 
law, contributory negligence on the 
part of plaintiff, then the burden of 
proof is upon him to show facts from 
which the jury, upon the whole casSe, 
may find him free from negligence.” 
Gulf, ete., R. Co. v. Shieder, 88 Tex. 
152, 162, 30 SW 902, 28 LRA 588 [aff 
(Civ. A.) 26 SW 509, and quot Texas 
Tract. Co. v.: Wiley, (Tex. :iCiv. A.) 
164 SW 1028, 1029]. (2) “One of the 
most general doctrines pertaining to 
the law of negligence is that the 
plaintiff may not recover where his 
own negligence contributed to the in- 
jury unless, of course, as will be sub- 
sequently seen, the case is brought 
within the exception to this rule. It 
seems to be well settled the defend- 
ant may take advantage of this de- 
fense, either where he proves it 
affirmatively, or when it appears 
from the plaintiff's own proof, or 
where the plaintiff has so pleaded his 
cause of action, that it may be 
gathered therefrom his own negli- 
gence contributed materially to the 
injury of which he complains, and 
his case is not stated within any ex- 
gpation a the Pe | Oliver v. 

enver Tramwa Q:, 13 i 
54859 P79, MiG Colo. A. 543, 
aes Effect of pleadings see infra 


56. Effect of plaintiff's evidence 
see infra § 758. ‘ 
57. Cal.—Gett v. Pacific Gas, etc., 
Co., 192 Cal. 621, 221 P 376; Schneider 
y Ls webee St. R. nie es Cal. 482, 66 
; Bauman vy. ary Bz ~ AY 
448, 236 P 943, . Sa 
Del.—Reynolds v. Clark, 
250, 9:2 \A "873. 
Ky.—Kentucky Cent. R. Co. v. 
Thomas, 79 Ky. 160, 42 AmR 208.. 


28 Del, 


: For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— §§ 755-756] 


contributory negligence must be shown by defend- 


ant.58 


[§ 756] (bb) Under Statutes. Aside from special 
statutes affecting the burden of proving contribu- 
tory negligence in actions involving particular re- 
lationships or occupations as previously noted,°® the 
rule that defendant has the burden of proving con- 
tributory negligence if relied on as a defense has 
been declared by statute both in jurisdictions where 
such a rule was recognized at common law® and 
also where the contrary rule* originally prevailed.® 

Statutes changing rule as to burden of proof. In 
some of the jurisdictions where the rule that plain- 
tiff has the burden of proving freedom from con- 
tributory negligence as part of his case prevailed 


Mad.—Consolidated Gas, etc., Co. v. 
Rudiger, 151 Md. 226, 134 A _ 326; 
Philadelphia, ete., R. Co. v. Hand, 101 
Md. 2338, 61 A 285; Baltimore, etc., R. 
Co. v. Stumpf, 97 Md. 78, 54 A 978; 
Philadelphia, etc., R. Co. v. Hogeland, 
66 Md. 149, 7 A 105, 59 AmR 159. 

. Oh.—wWallace v. Spellacy, 8 OhNP 
NS 41 [aff 79 Oh. St. 438 mem, 87 NE 
1142 mem]. 

Tex.—Salter v. Galveston, ete. R. 
.Co., (Civ. A.) 285 SW 1112; Dallas R. 
‘Co. v. Eaton, (Civ. A.) 222 SW 318. 
[a] A conclusive showing of neg- 
ligence does not shift the burden on 
ithe issue of proximate cause. Dallas 
R. Co. v. Eaton, (Tex. Civ. A.) 222 
Sw 318. i 

58. Knaresborough v. Belcher Sil- 
ver Min. Co., 14 F. Cas. No. 7,874, 3 
Sawy. 446; Donahue y. Enterprise R. 

0., 32 S.C. 299, 11 SE 95, 17 AmSR 

54, 

69. See supra § 754 text and note 
34, 


60, See statutory provisions; and 
cases infra this note. 
- [a] In Georgia the rule that the 


burden of proving contributory negli- 
gence is on defendant (see supra § 
755 note 49) is in accordance with 
the general provision of Civ. Code 
(1910) § 5746 that ‘the burden of 
;proof generally lies upon the party 
‘asserting or affirming'a fact, and to 
the existence of whose case or de- 
fense the proving of such fact is es- 
sential.” Stewart v. Mynatt, 135 Ga. 
637, 70 SE 325. 

[b] In Idaho (1) at common law 
contributory negligence was a mat- 
‘ter of defense, the burden of proving 
which was on a defendant who relied 
thereon to defeat the action. See 
supra § 755 note 49 [a]. (2) Subse- 
quently it was enacted by statute 
that “in all actions hereafter brought 
for damages for injury to person or 
property, contributory negligence is 
a matter of defense, and it is not 
necessary for the plaintiff to either 
plead or prove the negative of con- 
tributory mnegligence.”’ Sess. L. 
(1907) p 323; Rev. Code § 4221; 
Comp. L. § 4221 [quot Knauf v. Dover 
Lumber Co., 20 Ida. 773, 792, 120 P 
157]. To same effect Pilmer  v. 
Boise Tract. Co., 14 Ida. 327, 94 P 
432, 125 AmSR 161, 15 LRANS 254. 
(3) Under the provision of this 
statute a defendant who alleges that 
plaintiff's negligence contributed to 
the injury for which the action is 
prought has the burden of proving 
the defense so rslied on. Knauf v. 
Dover Lumber Co., supra. (4) This 
rule as to the burden of proof, which 
prevailed in the state prior to the 
enactment of the statute (Pilmer v. 
|\Boise Tract. Co., supra; and cases 
‘supra § 755 note 49 [a]); (5) is the 
one now recognized and enforced in 
jau actions based on negligence (Osier 
vy. Consumers Co., 42 Ida. 789, 248 P 
\438; Muir v. Pocatello, 36 Ida. 532, 
'912’P 345; Donovan v, Boise City, 31 
Ida. 324, 171 P 670; Staab v. Rocky 
Mountain Bell Tel. Co., 23 Ida. 314, 
129 P 1078; Knauf v. Dover Lumber 
Co., 20 Ida.-773; 120 P 157; Goure v. 
Storey, 17 Ida. 852, 105 P 794; Cars- 
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at common law, it has been changed by statute? 


so as to place the burden of proving contributory 


callen y. Coeur @’Alene, etc., Transp. 
Co., 15 Ida. 444, 98 P 622, 16 AnnCas 
$44; Pilmer v. Boise Tract. Co., 14 
Ida. 327, 94 P 482, 125 AmSR 161, 15 
LRANS 254). 

61. See infra §' 759. ( 

62. See infra text and notes 63-72. 

63. See statutory provisions. 

fa] In Massachusetts (198) tie 
common-law rule that in all actions 
based on negligence plaintiff has the 
burden of proving that he was in the 
exercise of due care at the time of 
receiving the injury complained. of 
(see infra § 759 note 16 [b]) (2) was 
changed by statute which provides 
that “in all actions, civil or criminal, 
to recover damages for injuries to 
the person or property or for causing 
the death of a person, the person in- 
jured or killed shall be presumed to 
have been in the exercise of due care, 
and contributory negligence on his 
or her part shall be an affirmative de- 
fence to be set up in the answer of, 
and proved by the defendant” (St. 
[1914] c 553 § 1 [quot Duggan v. Bay 
State St. R. Co., 230 Mass. 370, 374, 
3877, 119 NE 757, LRA1918E 680; Bul- 
lard v. Boston El. R. Co., 226 Mass. 
262, 266, 267, 115 NE 294]). (3) This 
statute which was held constitutional 
and valid (Duggan v. Bay State St. 
R. Co., supra) (4) “is a complete re- 
versal of the common law referred to 
and adopted in numerous statutes of 
the Commonwealth” (Bullard v. Bos- 
ton El. R. Co., supra) (5) and ‘‘puts 
the law of this Commonwealth in 
this particular in harmony with that 
administered in the Federal and 
numerous other courts” (Duggan v. 
Bay State St. R. Co., supra). (6) The 
statute does not undertake to change 
the substantive law of negligence 
in any respect but simply affects 
procedure and the burden of proof. 
It does not work any moditication of 
fundamental rights. The law of neg- 
ligence in all its essentials remains 
as before. Chapman y. Burnett, 241 
Mass. 386, 185 NE 375; Duggan v. 
Bay state St. R. Co., supra. (7) “It 
shifts the burden of proof from the 
plaintiff, who formerly was obliged 
to establish by the greater amount 
of credible evidence that he was free 
from contributory negligence, to the 
defendant, who now must fasten con- 
tributory negligence upon the plain- 
tiff by the greater amount of credible 
evidence or he fails upon this aspect 
of his case.” Duggan v. Bay State 
St. R. Co., supra. (8) “Person in- 
jured,’ within the meaning of the 
statute, includes one who is suing to 
recover for property damage as well 
as one who is suing for personal in- 
juries. Gallagher “v. Johnson, 237 
Mass. 455, 130 NE 174, 15 ALR 411. 
(9) Hence the statute applies in 
favor of plaintiff in an action brought 
to recover damages to property (Gal- 
lagher v. Johnson, supra) (10) as 
well as in favor of one who seeks to 
recover damages for personal in- 
juries or death (Murphy v. Nahant, 
etc., St. R: Co., 158 NE 668; Levy v. 
Steiger, 233 Mass. 600, 124 NE 477; 
Mercier v. Union St. R. Co., 280 Mass. 
397, 119 NE 764; Duggan v. Bay State 


negligence as a defense on defendant in all actions 
' based on negligence.®4 
been held that the burden placed on defendant ap- 
plies only as to the contributory negligence of the 
person injured or killed, and does not extend to or 
require that defendant affirmatively prove the con- 
tributory negligenee of servants or agents of the 
person injured or killed or persons over whom he 
was exercising a temporary authority or control.® 
Similarly it has been held that in an action for death 
of a child the burden of proof is on plaintiff to show 
that the mother, in. whose care the child was; used 
the proper degree of attention for its safety, the 


Under such a statute it has 


Mass. 262, 115 NE 
In North Carolina (1) the 
rule originally adopted was that the 
burden was upon plaintiff to negative 
contributory negligence on his part. 
See infra § 759 note 16 [el]. (2) 
“Thereupon the Legislature promptly 
enacted chapter 33, Laws 1887, now 
Rev. § 483, which required the de- 
fendant in such cases to ‘set up in 
the answer and prove on the trial’ 
contributory negligence as a de- 
fense.”’ Horton v..Seaboard Air Line 
R. Co., 157 N. C. 146, 149, 72 SH 958. 
(3) Under this statute, which was 
held valid (Wallace v. Western, etc., 
R. Co., 104 N.C, 442, 10 SE’ 552), -(4) 
the burden of proving contributory 
negligence is on defendant in all ac- 
tions based on negligence (Elder v. 
Plaza R. Co., 194°N. C. 617, 140 SE 
298; Rigsbee v. Atlantic Coast Line 
R. Co. 190, No CG, 231,.129 SE 5803 
Moore v. Atlantic Coast Line R. Co., 
185 N. C. 189, 116 SE 409; Moore v. 
Chicago Bridge, etc., Works, 183 N. C: 
438, 111 SE 776; Tyree v. Tudor, 183 
N. C. 340,111 SE 714; Vann v. Atlan- 
tic Coast Line R. Co., 182 N. GC. 567, 
109 SE 556; Jackson v. Atlantie Coast 
Line R.’Co:;' 181 Ni > Cy 153)'.106 SH 
495; Lea v. Southern Public Utilities 
Co., 178 N. C. 509, 101 SH 19; Kear- 
ney v. Seaboard Air Line R. Co., 177 
N. C. 251, 98 SE 710; ‘Boney’ v. ‘At- 
lantic Coast Line R. Co., 155 N. C. 95, 
71 SE 87; Farris v. Southern R. Co., 
151 N.C. 483, 66 SE 457, 40 LRANS 
1115; Goforth v. Southern R. Co., 144 
N. C. 569, 57 SE 209;:Halton v. South- 
ern’ R. Co.,.127 N. C.255,°87 Sm 262; 
Sims v. Lindsay, 122 N.C. 678, 30 SBE 
19; Wood v. Bartholomew, 122 N. C. 
177, 29 SE 959; White y. Suffolk, ete., 
R: Co., 121 (N. C:) 484, 27° SH 1002; 
Fulp v. Roanoke, ete., R. Co., 120 N. 
C. 525, 27 SH 74; Jordon v. Asheville, 
112 N. C. 748, 16 SE 760; Cawfield v. 
Ashville St. R. Co.,:111 N. CG. 597, 16 
SE 703; Wallace vy. Western, etc., R. 
Co., 104 N: C: 442, 10 SE 552. -See 
Cox' v. Norfolk, ete., R. Co. 123 N: C: 
604, 613, 31 SEH 848, 850 [“If there had 
been any reasonable doubt that the 
burden of proving contributory negli- 
gence rested. upon the defendant, it 
has been set at rest by Chapter 33 of 
the Laws of 1887’’]). 

[c] Well considered case. —Dug- 
gan v. Bay State St. R. Co., 230 Mass. 
370, 119 NE 757, LRA1918 680 (con- 
taining extended discussion of the 
procedural effect of the statute under 
consideration). 

Presumptions as affected by statu- 
tory provisions see supra § 742. 

64. See cases supra note 63. 

65. Bullard v. Boston El. R. Co., 
226 Mass, 262, 115 NE 294, 

{a] Thus in an action for injuries 
sustained by plaintiff while riding in 
an automobile which collided with a 
street car, an instruction to the effect 
that defendant has the burden of 
proving the contributory negligence 
of the chauffeur of the automobile is 
erroneous. Bullard vy. Boston El. R: 
Co., 226 Mass. 262, 115 NE 294, 
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statute not applying so as to raise a presumption 
and relieve plaintiff of this burden.®® 
where an infant, who was too young to exercise care 
for himself, was injured while in the care of a par- 
ent so that the contributory negligence of the parent 
would be attributable to him, the burden of proving 
the contributory negligence of the parent as a de- 


fense is on defendant.® 


Actions for personal injury or death. In some 
jurisdictions the common-law rule that plaintiff has 
the burden of proving his freedom from contribu- 
tory negligence has been changed so that, in actions 
brought to recover damages for personal injuries or 
death®® or for wrongful death only,®® the burden of 
proving contributory negligence as a defense is on 
Of course, where the statute is re- 
stricted in application to actions for personal inju- 
ries or death,! it does not affect the existing rule 
as applied in litigation involving the recovery of 


defendant.”° 


damages to personal property.” 


66. Stachowicz v. Matera, 257 
Mass. 283, 153 NE 547; Coldiron v. 
Worcester Cons. St. R. Co., 253 Mass. 
462, 149 NE 141; Sullivan v. Chad- 
wick, 236 Mass. 130, 127 NE 632. 

Burden of proof as to negligence of 
parent or custodian see infra § 767. 

Presumption as to due care under 
this statute see supra § 742 note 


40 [a]. 

er La ae v. Johnson, 237 
Mass. 455, 130 NE 174, 15 ALR 411. 

[a] Reason for rule.— “There 
would be a seeming inconsistency in 
holding that the father in respect of 
his conduct so far as it affected his 
own rights was entitled to the pre- 
sumption of due care with the bur- 
den of proving the contrary upon the 
defendant and at.the same _ time 
holding that his son as plaintiff was 
not entitled to the same benefits in 
respect of the same identical conduct 
so far as it affected his rights, not- 
withstanding the identity of the two 
established by general principles of 
law.” Gallagher v. Johnson, 237 
aes: 455, 459, 1830 NE 174, 15 ALR 
411. 

68. See statutory provisions; and 
cases infra this note, 

[a] In Indiana (1) the rule which 
existed at common law, that plaintiff 
has the burden of proving freedom 
from contributory negligence in all 
actions based on negligence (see 
infra § 759 note 16 [a]), (2) was 
changed by Burns St. Annot, (1914) 
§ 362 so that in all actions to recover 
for personal injuries or death, as dis- 
tinguished from actions to recover 
for damages to property (Standard 
Brewery v. Musulin, 189 Ind. 231, 
125 NE 70; Ft. Wayne, etc., Tract. 
Co. v. Monroeville Home Tel, Co., 179 
Ind. 334, 100 NE 69; Cleveland, etc., 
R. Co. v. Tauer, 176 Ind, 621, 96 NE 
758, 39 LRANS 20; Indianapolis, etc., 
Tract. Co. v. Sherry, 65 Ind. A, 1, 116 
NE 594; Julius Keller Constr. Co. v. 
Herkless, 59 Ind. A. 472, 109 NE 797; 
Cincinnati, etc., St. R. Co. v. Klump, 
37 Ind, A. 660, 77 NE 869; and cases 
infra § 759 note 16 [a]), (8) plaintiff, 
if his own evidence does not show 
contributory negligence of the person 
injured, is not required to prove free- 
dom from contributory negligénce 
(Linton v. Maddox, 75 Ind. A, 449, 
130 NE 810). (4) But such negli- 
gence is a defense, the burden of 
proving which is on defendant. Gen- 
eral American Tank Car Corp. v. Mel- 
ville, 198) Ind. 529, 145 NE 890; 
Logansport v. Green, 192 Ind, 258, 
135 NE 657; Standard Brewery v. 
Musulin, 189 Ind. 231, 125 NE 70; 
National Motor Vehicle Co. v. Kel- 
lum, 184 Ind. 457, 109 NE 196; Ameri- 
can Car, etce., Co. v. Adams, 178 Ind. 
607, 99 NE 993; Balzer v. Waring, 176 
Ind. 585, 95 NE 257, 48 LRANS 834; 
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However, 


own pleading."* 


[§ 757] bb. As Affected by Pleadings. 
ously noted™® it is sometimes stated, in the juris- 
dictions under consideration, that the burden of 
proving the defense of contributory negligence is 
on defendant unless, or except where, such negli- 
gence appears from the facts alleged in plaintiff’s 


[§§ 756-757 


As previ- 


This qualification of the rule as 


to burden of proof is apparently but a recognition 


of action.’? 


Evansville, etc., R. Co. v. Berndt, 172 
Ind. 697, 88 NE 612; Diamond Block 
Coal Co. v. Cuthbertson, 166 Ind. 290, 
76 NE 1060, 73 NE 818; Davis v. 
Mercer Lumber Co., 164 Ind. 413, 73 
NE 899; Malott v. Hawkins, 159 Ind. 
127, 63 NE 308; Southern Indiana R. 
Co. v. Peyton, 157 Ind, 690, 61 NE 
722; Indianapolis, ete., Tract. Co. v. 
Sherry, 65: Ind.) Ay: 1, 116 .NE_ 594; 
Rhea v. Sawyer, 54 Ind. .A. 512, 102 
NE 52; Harmon v. Foran, 48 Ind. A. 
262, 94 NE 1050, 95 NE 597; Indian- 
apolis Tract., ete., Co. v. Miller, 43 
Ind. A, 717, 88 NE 526; Wamsley v. 
Cleveland, etc., R. Co., 41 Ind. A. 147, 
82 NE 490, 83 Pittsburgh, 
etc., R. Co. v. Reed, 36 Ind. A. 67, 
75 NE 50; Nichols v. Baltimore, etc., 
R. Co., 33 Ind. A. 229, 70 NE. 188, 71 
NE 170; Harris v. Pittsburgh, etc., 
Re €o;,) 32) Ind: As. +600, 7.70 NB 4075 
Wortman v. Minich, 28 Ind. A. 31, 62 
NE 85. (5) And this burden con- 
tinues throughout the case. Pitts- 
burgh, ete., R. Co. v. Reed, supra; 
Chicago;iete:, vRA Cou v. Gay Porte) 33 
Ind. A. 691, 71 NE 166. (6) This 
statute, which became law Febr. 17, 
1899 (Linton v, Maddox, 75 Ind. A. 
449, 130 NE 810; Wamsley v. Cleve- 
land, ete., R. Co., 41 Ind. A. 147, 82 
NE 490, 838 NE 640), (7) and was held 
constitutional and valid (Malott v. 
Hawkins, 159 Ind. 127, 68 NE 308; 
Southern Indiana R, Co. v. Peyton, 
157 Ind. 690, 61 NE 722; Indianapolis 
St. R. Co. v. Robinson, 157 Ind. 232, 
61 NE 197; Wabash R. Co. v. De 
Hart, 32 Ind. A. 62, 65 NE 192), (8) 
does not affect pending litigation 
(Southern Indiana R. Co. v. Peyton, 
supra; Indianapolis St. R. Co. v. Rob- 
inson, supra; Wabash R, Co. v. De 
Hart, supra), (9) but applies to ac- 
tions commenced after the act took 
effect to recover on causes of action 
accruing before its passage (South- 
ern Indiana R. Co. v. Peyton, supra; 
Wabash R. Co. v. De Hart, supra). 
(10) Cases decided prior to 1899, 
when the statute took effect, which 
declare the common-law rule, are no 
longer authorities on that question. 
General American Tank Car. Corp. v. 
Melville, 198 Ind, 529, 145 NE 890. 
(11) The act applies to suits for the 
recovery of damages for injuries in- 
flicted in other states. Chicago Ter- 
minal Transfer R. Co, v. Vandenberg, 
164 Ind. 470, 73 NE 990. 
[b] In New Hampshire (1) the 
common-law rule that plaintiff has 
the burden of proving freedom from 
contributory: negligence (see infra 
§ 759 note 16 [c]) (2) was changed 
by L. (1915) ce 148, S0 as to place the 
burden of proving plaintiff's negli- 
gence or his want of due care upon 
defendant. in tort actions for per- 
sonal injuries (Hill v. Parker-Young 
Co., 81 N.:H. 190, 123 A 120; Collins 


of the general principles that contributory. negli- 
gence on the part of a plaintiff bars his recovery’® 
no matter where the burden of proof rests,“® and 
that, where plaintiff’s pleading alleges facts which 
prima facie and without explanation show contribu- 
tory negligence on his part, he fails to state a cause 
Accordingly it has been held that, if 
contributory negligence appears in the presentation 
of plaintiff’s case, it devolves on plaintiff, in order 
to maintain the action, to explain away and remove 
the inference created by his pleading."® 


However, 


v. Hustis, 79 N. H, 446, 111 A_ 286; 
Murphy v. Boston, etc., R. Co., 77 N. 
H. 573, 94 A 967). (38) This statute 
(L. [1915] e 148 § 3), which took 
effect on its passage, April /21, 1915, 
does not apply to suits pending at 
the time of the enactment. Murphy 
v. Boston, etc., R. Co., Supra. 

[c] Reason for statute. — “The 
hardship wrought in certain cases by 
our rule, doubtless prompted the en- 
actment of the statute.” Evansville, 
ete, “R> Coz, vewBerndt, 172) Indi 6ors 
705, 88 NE 612. 

[d]. “Its obvious purpose was to 
restore to litigants in such cases, 
the just and reasonable rule of the 
common law as interpreted by the 
English courts, and from which this 
court had radically departed.” South- 
ern Indiana R. Co. v. Peyton, 157 Ind. 
690, 693, 61 NE 722. 

69. See statutory provisions. 

[a] In Maine (1) the general rule 
that plaintiff has the burden of prov- 
ing his freedom from contributory 
negligence (see infra § 759 note 16). 
(2) has been changed by St. (1913) 
ee 27s Reve St. 161916). co) 8% i$ ose, aso 
that, in actions to recover damages 
for causing death, contributory neg- 
ligence of the person killed is a de- 
fense, the burden of proving which 
is on defendant (see Death § 167 
note 82). 

[b] In New York (1) the general 
rule that plaintiff has the burden 
of proving his freedom from con- 
tributory negligence (see infra § 759 
note 16 [d]) (2) has been changed 
by Code Civ. Proc. § 841-b, added by 
L. (1913) c 228, so that in an action 
to recover damages for causing death 
contributory negligence of the per- 
son killed is a defense, the burden 
of proving which is on defendant 
(see Death § 167 note 82 [b]). 


70. See cases supra notes 68, 69. 
ti See supra notes 68, 69. 


See supra note 68 [a] (2); and 
infra § 759 note 16 [a]. 

73. See supra § 755 notes 54-56. 

74 Cahill v. Stone, 158 Cal. 571, 
96 P 84, 19 LRANS 1094; Simms v. 
Forbes, 86 Miss. 412, 38 S 546; Gulf, 
etc., R. Co. v. Shieder, 88 Tex. 152, 
30 SW 902, 28 LRA 538 [aff (Civ. A.) 
26 SW 509]; San Antonio, ete., R. Co. 
v. ‘Bennett, 76 Tex, 151,13 SW «319; 
Missouri, etc., R. Co. v. King, (Tex. 
Civ, A.) 123 SW 151. And see cases 
infra § 758 note 85. 

75. Nature and effect of contribu- 
tory negligence see supra §§ 500—545. 

76. Dory v. Sebald, 15 OhNPNS 
302; Jackson v. Sumpter Valley R. 
Co. 250. OF. 455, 98 Py356i 

77. See supra §§ 675-686. 

78. Kennon vy. Gilmer, 4 Mont. 433, 
2 P 21; Dory v. Sebald, 15 OhNPNS 
302: Gulf, ete. puR. Co, ‘ve Shieder, 88 
Tex. 152, 30 SW 902, 28 LRA 538 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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this does not vary the operation of the general rule’® 
that, where contributory negligence is relied on as 
an affirmative defense, the burden of proving the 
issue is on defendant;®° and the fact that plaintiff 
avers that the injury he complains of was caused 
by the negligence of defendant without any fault 
or neglect of duty on his part does not change the 
burden of proof as to such contributory negligence,®! 
even though defendant has traversed the allega- 


[aff (Civ. A.) 26 SW 509]; Gillum 
v. New York, etc., Steamship Co., 
(Tex. Civ. A.) 76 SW 232; Louisiana 
Western Extension R. Co, v. McDon- 
ald, (Tex. Civ. A.) 52 SW 649. 

[a] “The plain reason is, that by 
pleading facts which, as a matter 
of law, establishes his contributory 
negligence, he has made a prima facie 
defense to his cause of action, which 
will be accepted as true against him, 
both on demurrer and as evidence on 
the trial, unless he pleads and proves 
Such other facts and circumstances 
that the court can not, as a matter 
of law, hold him guilty of contribu- 
tory negligence.” Gulf, ete., R. Co. 
v. Shieder, 88 Tex. 152, 162, 30 SW 
B09) 28 LRA 538 [aff (Civ. A.) 26 SW 
_[b] “For instance, if plaintiff’s pe- 
tition shows that he was injured by 
defendant’s cars, while on the track 
under circumstances which in law 
would make him a trespasser, prima 
facie, then the law would raise a pre- 
Sumption of contributory negligence 
against him, for which his petition 
would be bad on demurrer, and it 
would be necessary for him to plead 
some fact or circumstance rebutting 
such presumption, such as that he 
was, after going upon the _ track, 
stricken down by some providential 
cause, in order to save his petition, 
and on the trial the burden would be 
upon him to establish such cause.” 
Gulf, etc., R. Co. v. Shieder, 88 Tex. 
152, 163, 30 SW 902, 28 LRA 538 [aff 
(Civ. A.) 26 SW. 509]. 

{c] This rule applies only where 
plaintiff's allegation shows prima 
facie negligence on his part. Gal- 
veston, ete., R. Co. v. Conuteson, 51 
Pex.Ciyee ALL ah. S Wi USTs 

Necessity of negativing contribu- 
tory negligence in pleading see su- 
pra §§ 678-686. 


79. See supra § 755. 
“one Dory v. Sebald, 15 OhNPNS 
{al Discussion of rule.—‘If con- 


tributory negligence appear in the 
presentation of plaintiff’s claims, it 
certainly would not be error to men- 
tion it and to put the burden upon 
the plaintiff to remove it. To put 
such a burden upon the defendant 
would be gross. prejudicial error. 
When a defendant admits negligence, 
he pro tanto admits his defeat, and 
when at the same time he asserts 
that the plaintiff too is negligent, he 
seeks to reinstate himself and to 
drive plaintiff out of court on all the 
issues. Then and then only the bur- 
den as to contributory negligence is 
on the defendant.” Dory v. Sebald, 
15 OhNPNS 302, 304. 

81. U. S.—Fitchburg R. Co. ev. 
Nichols, 85 Fed. 945, 29 CCA 500. 

Ala.—Montgomery v. Wyche, 169 
Ala. 181, 53 S 786; Montgomery, etc., 
R. Co. v. Chambers, 79 Ala. 338; 
North Alabama Tract. Co. v. Taylor, 
3) (Ala. A, 456, °57°S) 146. 

Colo.—Denver, ete., R, Co. v. Ryan, 
17 Colo. 98, 28 P 79. 


D. c.—Atchison v. Wills, 21 App. 
548. 
Fla.—Hainlin v. Budge, 56 Fla. 


842, 47 S 825. ; 
Ind.—Pennsylvania Co. v. Fertig, 
34 Ind. A. 459, 70 NE 834. 
Kan.—Atchison, etc., R. Co. v. Peck, 
79 Kan. 413, 100 P 54; Missouri Pac. 
R. Co. v. Preston, 63 P 444; Carrier 
v. Union Pac. R. Co., 61 Kan. 447, 59 
P 1075. Contra Padgett v. Atchison, 
etc., R. Co., 7 Kan, A. 736, 52 P 578. 
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tion.®? 


Ky.—Bevis v. Vanceburg Tel. Co., 
132. Ky. 385, 118 SW 811. 

Mo.—Hudson v. Wabash, etc., R. 
Cow: 3.2) Moy  As«i6.6)7. 

Mont.—Mulville v. Pacific Mut. L. 
Ins. Co., 19 Mont. 95, 47 P 650. 

Oh.—Street R. Co. v. Nolthenius, 40 
Oh, St. 376. 

S. D.—Smith v.. Chicago, ete. R. 
Co: 74S. Die chE bbs NW TET. 

Utah.—Dearden v. San Pedro, etc., 
RCo. oe (Utah t4 793 27a: 

82. Bevis v. Vanceburg Tel. Co., 
132-Ky. 385, 113 SW. 811. 

83. See supra § 755 notes 54-56. 

84. See supra § 757. 

85. U. S.—Hayes v. Northern, etc., 
R. Co., 74 Fed. 279, 20 CCA 52; Berry 
Wayne Erie, etc., R. Co., 70 Fed. 

Ala.—Louisville, ete., R. Co. v. Wil- 
liams, 172 Ala. 560, 55 S 218; Pull- 
man Palace-Car Co. v. Adams, 120 
Ala. 581, 24 S 921, 74 AmSR 53, 45 
LRA 767; Bromley v. Birmingham 
Mineral R. Co., 95 Ala. 397, 11 S 
341; North Birmingham St. R. Co. v. 
Calderwood, 89 Ala. 247, 7 S 360, 
18 AmSR 105; Montgomery, etc., R. 
Co. v. Chambers, 79 Ala. 338; Savan- 
na etc., R. Co. v. Shearer, 58 Ala. 
672. 

Ariz.—Hobson v. New Mexico, etc., 
RR. Co, 2 Aniz- AT DAL (Pb45, 

Ark.—Patterson v. Roetzel, i111 
Ark. 538, 164 SW 301; St. Louis, etc., 
R. Co. v. Brown, 100 Ark. 107, 140 
SW 279; Millsaps v.. Brogdon, 97 Ark. 
469, 134 SW 632, 32 LRANS 1177; 
Choctaw, etc., R. Co, v. Doughty, 77 
Ark. 1, 91 SW 768; Hot Springs St. 
R. Co. v. Hildreth, 72 Ark. 572, 82 
SW 245; Texas, etc., R. Co. v. Orr, 
46 Ark. 182. 

Cal.—Rush v. Lagomarsino, 196 
Cal. 308, 237 P 1066; Young v. South- 
ern Pac. Co., 182 Cal. 369, 190 P 36; 
Cahill v. Stone, 153 Cal. 571, 96 P 
84, 19 LRANS 1094; Green v. South- 
ern Pac. Co., 132 Cal. 254, 64 P 255; 
Daly v. Hinz, 113 Cal. 366, 45 P 693; 
MacDougall v. Central R. Co., 63 Cal. 
431; Robinson v. Western Pac. R. 
Co., 48 Cal. 409; Chalmers v. Haw- 
kins, 78 Cal. A. 733, 248 P 727; Som- 
mer v. Martin, 55 Cal. A. 603, 204 P 
33; Kenny v. Kennedy, 9 Cal. A. 
350, 99 P 384; Williams v. San Fran- 
isco etc RnGo:,, 6). Cal. jAr. 715,93 
122. 

Colo.—Platte, etc., Canal, etc. Co. 
v. Dowell, 17 Colo. 376, 30 P 68; 
Denver v. Dunsmore, 7 Colo, 328, 3 P 


705; Denver City Tramway Co. v. 
Gustafson, 21 Colo. A. 478, 121 P 
1015. 


Del.—Kemp v. McNeill Cooperage 
Co., 30 Del, 146, 104 A 639. 
D. C.—Sprow v. Staples, 38 App. 
219; Baltimore, etc., R. Co. v. Web- 
ster, 6 App. 182; Baltimore, etc, R. 
Co, v. Carrington, 38 App. 101. 
Fla.—Florida Hast Coast R. Co. v. 
Geiger, 64 Fla. 282, 60 S_ 753; Or- 
lando v. Heard, 29 Fla. 581, 11 S 
182; Louisville, etc., R. Co. v. Ynies- 
tra, 21 Fla. 700. 
Ga.—Western, etc., R. Co. v. Cas- 
teel, 138 Ga. 579, 75 SE 609. 
Kan.—Johnson v. Chicago, etc., R. 
Co., 80 Kan. 456, 103 P 90; Chicago, 
etc., R. Co. v. Lee, 66 Kan, 806, 72 P 
266; Burns v. Metropolitan St, R. 
Go.,. 66 Kan. 188; 71. P.244; Gibson 
v. Wyandotte, 20 Kan. 156. F 
La.—Aymond v. Western Union 
Tel. Co., 151) Lia. 184,91 So671, | 
Md.—Taxicab Co. y. Ottenritter, 
151 Md. 525, 185 A 587; Hopper v. 
Kelly, 145 Md. 161, 125 A 779; Flet- 
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[§ 758] ec. As Affected by Plaintiff’s Evidence. 
As previously noted®* it is frequently stated and 
made part of the rule governing the onus of proving 
contributory negligence in the jurisdictions under 
consideration that the burden of proving this de- 
fense is on defendant unless, or except where, the 
fact of such negligence appears from plaintiff’s own 
pleadings** or evidence.® 


This qualification of the 


cher \:v. Dixon,.113.Md. 101,..77° A 
326; Anne Arundel County v. Carr, 
111 Md. 141, 73 A 668; Gleason v. 
Suskin, 110 Md. 137, 72 A 1034; Bal- 
timore, etc., R. Co. v. Stumpf, 97 Md. 
78, 54 A 978; Tucker v. State, 89 Md. 
471, 43 A 778, 44 A 1004, 46 LRA 181. 

Miss.—Kress v. Markline, 117 Miss. 
37, 77 S 858; Simms v. Forbes, 86 
Miss. 412, 38 S 546. 

Mo.—Baker v. Kansas City, ete., R. 
Co., 147 Mo. 140, 48 SW 838; Buesch- 


ing v. St. Louis Gaslight Co., 73 
Mo. 219, 39 AmR 503. 
Mont.—Williams v. Hample, 62 
Mont. 594, 205 P 829; Puckett v. 
Sherman, 62 Mont. 395, 205 P 250; 
George v. Northern Pac. R. Co., 59 


Mont. 162, 196 P 869; Nord v. Boston, 
etc., Cons. Copper, ete., Min. Co., 33 
Mont. 464, 84 P 1116, 89 P 647; Ball v. 
Gussenhoven, 29 Mont. 321, 74 P 871; 
Hunter v. Montana Cent. R. Co., 22 
Mont. 525, 57 P 140; Prosser v. Mon- 
tana Cent. R. Co., 17 Mont. 372, 43 P 
81, 30 LRA 814; Nelson v. Helena, 16 
Mont. 21, 39 P 905; Wall v. Helena 
St. R. Co., 12 Mont: 44, 29 P 721; 
Higley v. Gilmer, 3 Mont. 90, 35 AmR 
450 [rev on other grounds 110 U. S. 
47, 3 SCt 471, 28 L. ed. 62]. 

Nebr.—Omaha St. R. Co. v. Martin, 
48 Nebr. 65, 66 NW 1007; Union 
Stock Yards Co. v. Conoyer, 41 Nebr. 
617, 59 NW 950; Anderson v. Chi- 
eago, etc., R. Co., 35’ Nebr. 95, 52 NW 
840; Omaha v. Ayer, 32 Nebr. 375, 49 
NW 445; Durrell v. Johnson, 31 Nebr. 
796, 48 NW 890; Lincoln y. Walker, 
18 Nebr. 244, 20 NW 113, 18 Nebr. 
250, 25 NW 66. 

N. J.—Moore v. Central R. Co., 24 
N. J. L. 268. 

Oh.—Maddex v. Columber, 114 Oh. 
St. 178, 151 NE 56; Schweinfurth v. 
Cleveland, etc., R. Co., 60 Oh. St. 215, 
54 NE 89; Baltimore, etc., R. Co. v. 
Whitacre, 35 Oh. St. 627; Robison v. 
Gary, 28 Oh. St. 241; New York, etc., 
R. Co. v. Aigler, 10 Oh. A. 195; B. A. 
Stevens Co. v. Blum, 17 Oh. Cir. Ct. 
N: S..115; Cincinnati, etc:, R.°Co. ve 
Levy, 8 Oh. Cir. Ct. N. S. 353, 28 Oh: 
Cir. Ct. 23; Wallace v. Spellacy, 8 
OhNPNS 41 [aff 79 Oh. St. 438 mem, 
87 NE 1142 mem]. 

Pa.—McManamon v. Hanover Tp., 
232 Pa. 439, 81 A 440; Coolbroth v. 
Pennsylvania R. Co., 209 Pa. 433, 58 
A 808; Sopherstein v. Bertels, 178 Pa. 
401, 385 A 1000; Baker v. Westmore- 
land, etc., Natural Gas Co., 157 Pa. 
593, 27 A 789; Pennsylvania R. Co. v. 
Weber, ' 76°°Pa... 157) 13°’ AmR “407; 
Wampum First Nat. Bank v. Western 


Union Tel. Co., 34 Pa. Super. 488; 
Varnau v. Pennsylvania Tel. Co., 
LancLRev 97. 
Ss. D.—Smith v. Chicago, etc. R. 
Colt Se Dr Tbh CNW GL. 
Tenn.—Tennessee Cent. R. Co. v. 


Herb, 134 Tenn. 397, 183 SW 1011; 
Stewart v. Nashville, 96 Tenn. 50, 33 
Sw 613. 

Tex.—Lee v. International, etc., R. 
Co.,. 89 Tex. 588, 386 SW 638; Gulf, 
etc., R. Co. v. Shieder, 88 Tex. 152, 
30 SW 902, 28 LRA 538 [aff (Civ. A.) 
26 SW 509]; Missouri Pac. R. Co. v. 
Foreman, 73 Tex. 311, 11 SW 326, 15 
AmSR 785; Texas Pac. R. Co. v. Da- 
vidson, 68 Tex. 370, 4 SW 6386; Dallas, 
etc.,.R. Co. v. Spicker, 61° Tex. 427, 
48 AmR 297; Texas, etc., R. Co. v. 
Rooks, (Commn. A.) 292 SW 536 [aff 
(Civ. A.) 283 SW 622]; Et. Worth 
Gas Co. v. Cooper, (Civ. A.) 241 SW 
282; Texas Tract. Co. v. Wiley, (Civ. 
A.) 164 SW 1028; Chicago, etc, R. 
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acu rule, as applied in some cases, is apparently 
but a recognition of the general principle that, as 
the existence of contributory negligence on the part 
of a plaintiff, irrespective of where the burden of 
or how it is established, 


proof or pleading rests, 


Co. v. Evans, (Civ. A.) 143 SW 966; 
Missouri,'.etc.,. R. Co, v. King, (Civ. 
A.) 123.SW 151; Missouri, etc., R. Co. 
v. Plunkett, (Civ. A.) 103 SW 663; 
Gulf, ete.,. R. .Co. v. Melville, (Civ. 
A.) 87 SW 863; Missouri, etc., R. Co. 
v. Gist, 31 Tex. Civ. A. 662, 73 SW 
857; Missouri, ete., R. Co. v. White, 
22 Tex. Civ. A. 424, 55 SW 593; Mis- 
souri, etc., R. Co. v. Lyons, (Civ. A.) 
53 SW 96; San Antonio, ete., R. Co. v. 
Belt, (Civ. A.) 46 SW 374; Hillsboro 


Vv. Jackson, 138 TOR CL. "A, 825, 44 
SW 1010; Houston, etc, R. Co._v. 
Kelley, 13 Tex. Civ. A. 1, 25, 34 SW 


809, 46 SW 863; Central Texas, etc., 
ie Cosy. Bush, 12 Tex. Civ. A. 291, 
34 SW 133. 

Utah,—Smith v. Ogden, ete., R. Co., 
83 Utah 129, 93 P'185; Corbett v. Ore- 
gon Short Line R. Co., 25 Utah 449, 
71 P 1065; Bowers v. Union Pac. R. 
Co.,) 4%Utah (216; % BP’ 251° *Pwrit\of 
error dism 131 U. S. 448, 9 SCt 804, 
33 L. ed. 224]. 

Va.—Southern R. Co. v. May, 147 
Va. 542, 137 SE 493; Virginia Iron, 
ete., Co. v. Perkey, 143 Va. 168, 130 
SE 403; Washington Southern R. Co. 
v. Grove, 113 Va. 411, 74 SE 148; 
Interstate R. Co. v. Tyree, 110 Va. 
38, ‘65 SEH'500; Southern R. Co?’ v: 
Bryant, 95 Va. 212, 28 SE 183; Kim- 
ball v. Friend, 95 Va. 125, 27 SE 901; 
Baltimore, etc., R. Co. v. Whittington, 
30 Gratt. (71 Va.) 805. 

Wash.—Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20. 

WwW Va.—Sprinkle v. Big Sandy 
Coal, etc., Co., 72 W. Va. 358, ‘78 SE 
971; Melton v. Chesapeake, ete., R. 
Co.) Tl WeiVae701,°78 SH 369: 


Wis.—Conrad v. Hllington, 104 
Wis. 367, 80 NW 456; Gill v. Hom- 
righausen, 79 Wis. 634, 48 NW 862; 
Hoyt v. Hudson, 41 Wis. 105, 22 AmR 
714. 

[a] Tlustrations.—(1) An _ in- 


struction that the duty to prove con- 
tributory negligence devolves upon 
defendant unless such facts suffi- 
ciently appear from the testimony 
on the part of plaintiff is not erro- 
neous. Patterson v. Roetzel, 111 Ark, 
538, 164 SW 301. (2) The rule that, 
where plaintiff has proved his case 
without disclosing any: negligence on 
his part, the burden of proving con- 
tributory negligence is on defend- 
ant does not apply where plaintiff's 
own testimony tends to show con- 
tributory negligence on his. part. 
Durrell v. Johnson, 31 Nebr. 796, 48 
NW 890; Cincinnati, ete., R. Co. v. 
Levy, a8 Ohs Cirs. CtouN.:. (S: 935891356, 
28 Oh. Cir, Ct. 23 (‘The court .also 
charged that the burden of proving 
contributory negligence is on de- 
fendant. While this is true ordi- 
narily, it is not so where the plain- 
tiff's own testimony raises the pre- 
sumption of contributory  negli- 
gence’). (8) An instruction that the 
burden of proving freedom from con- 
tributory negligence is on plaintiff 
is erroneous as “it is only where the 
plaintiff's own evidence raises a pre- 
sumption of contributory negligence 
on his part that the law imposes upon 
him the burden of removing that pre- 
sumption.” Strong v. Pickering 
Hardwate. .Co,,).9 .Oh.. Cir.» Ct. 249) 
254.6" On. Cir, Dec, ..21 2, 

[b] An instruction (1) that ‘un- 
less the defendant has proven by a 
preponderance of the evidence that 
plaintiff was guilty of contributory 
negligence ... its finding should be 
for the plaintiff [is erroneous in that 
it] omits the important qualification 
that this burden is not upon the de- 
fendant in case such negligence ap- 
pears from plaintiff’s own evidence.” 
Denver City Tramway Co. v. Gustaf- 
son, 21 Colo. A. 478, 494, 121 P1015. 
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To same effect Durrell v. Johnson, 
31, Nebr. 796, 48 NW, 890. (2) “Con- 
tributory negligence is defensive 
matter, and the burden of establish- 
ing it is ordinarily cast on the: de- 
fendant; but this is not a correct 
proposition, where the plaintiff’s own 
testimony, which seeks to fix negli- 
gence on the defendant, inculpates 
himself also.” North Birmingham 
St. R. Co. v. Calderwood, 89 Ala. 247, 
254, 7 S 360, 18 AmSR 105. To same 
effect Savannah, etc., R. Co. v. 
Shearer, 58 Ala. 672. 
86. Nature and effect of contribu- 
tory negligence see supra §§ 500-545. 
U. S.—Washington, etc. R. 
Co. v. Gladmon, 15 Wall, 401, 21 L. 
ed. 114. 


Ala.—Stone v. Pratt Cons. Coal 
Co., 202 Ala. 498, 80 S 882; Louis- 
ville, ete., R. Co. v. Williams, 172 


Ala. 560, 55 S 218. 

Cal.—McGraw v. Friend, ete., Lum- 
ber Co., 120 Cal, 574, 52 P 1004; Glas- 
cock v. Central Pac. R.''Co., 73 Cal. 
137, 14 P 518; McQuilken y. Central 
Pace Rs wCotq--b0%, Cak- si" Braly-= x, 
Er ione City-sR.7 Coos Cal, HA 417299 
iz 


Colo.—Colorado Midland R. Co. v. 
Robbins, 30 Colo. 449, 71 P 371. 

Fla.—Southern Exp, Co. v. Wil- 
liamson, 66 Fla. 286, 68 S 433, LRA 
1916C 1208; Florida East Coast R. 
Co. -v. Geiger, 64 Fla. 282, 60 S 753; 
A eg v. Heard, 29 Fla. 581,11 S 
18 


Kan.—Dewald v. Kansas City, etc., 
R. Co., 44 Kan, 586, 24 P 1101; Moul- 
ton v. Aldrich, 28 Kan. 300; Gibson 
v. Wyandotte, 20 Kan. 156. 

La.—Ryan vy. Louisville, ete, R. 
Co., 44 La. Ann. 806, 11 S 30. 

Md.—Gleason v. Suskin, 110 Md. 
187, 72 A 1034; Philadelphia, etec., R. 
Co. v. Hand, 101 Md. 233, 61 A ‘285; 


Frech v. Philadelphia, ete. R. Co., 
39 Md. 574. 

Minn.—Wilson v. Northern Pac, R. 
Co., 26 Minn. 278, 3°>-NW’: 838;). 37 
AmR 410. 


Miss.—Kress v. Markline, 117 Miss. 
37, 77 S 858; MeMurtry v. Louisville, 
ete., R.* Co., 67 Miss. 601, 7 S 401. 

Mo. —Buesching v. St. Louis Gas- 


light Co., 73 Mo. 219, 39 AmR 503; 
EEE tie v. Kansas City, (A.) 287 SW 


Mont.—Haney v. Mutual Creamery 
Co., 67 Mont. 278, 215 P 656; Har- 
rington v, Butte, ete., R. Co., 37 Mont. 
169, 95 P 8, 16 LRANS 395. 

Nebr.—Lincoln v, Walker, 18 Nebr. 
244, 20 NW 113. 

N. J.—Berry v. Pennsylvania. R. 
Co., 48 N, J. L. 141, 4 A 303; New 
Jersey Express Co. v. Nichols, 33 N. 


J.' L, 484, 97 AmD 722; Durant vy. 
Palmer, 29 N. J. L. 544. 
Oh.—Baltimore, etc. R. Co. v. 


Whitacre, 35-Oh. St. 627; Wallace v. 
Spellacy, 8 OhNPNS. 41 [aff 79 Oh. 
St. 488 mem, 87 NB 1142 mem). 
Or.—Pereira v. Star Sand Co., 51 
Or. 477, 94 P 835; Jackson v. Sump- 


ter Valley R. Co., 50 Or. 455, 93 P 
356; Carroll v. Grande Ronde Blec- 
tric Co.) 477 '\Or, © 424.) 384 27P 1.889.096 


LRANS 290; Tucker v. Northern Ter- 
minal Co., 41 Or, 82, 68 P 426; Ford 
v. Umatilla County, 16 Or, 318, 16 
P. 38; Scott v. Oregon R., etc., \Co:, 
14 Or. 211, 13 P 98; Grant v. Baker, 
12-Or.” 8295. 7 \P<818, ‘ 
Pa.—Pennsylvania Canal Co. v. 
Bentley, 66 Pa. 380; Everett v. 
Sturges, 46 Pa. Super, 612; Wampum 
First Nat. Bank vy. ‘Western Union 
Tel. Co., 34 Pa. Super. 488. 
Tex.—Houston, etc., R. Co. v. Har- 
ris, 103 Tex. 422, 128 SW 897 [aff 


(Civ. A.) 120° SW 500]; Missouri, 
etc,,. Ri’ Col vi ing)(Civ., JAS) 6 123 
SW 151. 


| manifestly 
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bars his recovery,8* defendant, of course, is not obli- 
gated to discharge the burden of proving contribu- 
tory negligence if the existence of such negligence 
is so established by plaintiff’s own evidence as to 
make it a question of law for the court,®? and plain- 


Utah.—Silcock v, Rio Grande West- 
ern. R.. Co,} 42 2.,.Utahp1 79) s6dh) Ps bods 
Harrington vy. Eureka Hill Min. Co., 
17_ Utah 300, 53 P 737. 

Va.—Winchester v. Carroll, 99 Va. 
Wan, 40 SENT ont 

Ww. Va.—Flannegan v. Chesapeake, 
ete.) R. Col 40° Wi =Vai436/ 21 SE 
1028, 52 AmSR 896; Overby v. Chesa- 
peake, éte:,; R& Co.; 37 W. Va. 524, 16 


SE 813 ° 
Wis.—Hoth vy. Peters, 55 Wis. 405, 
13 NW 219; Randall vy. Northwest- 
ern Tel. Co., 54 Wis. 140, 11 NW 419, 
41 AmR 17: Prideaux’ v. Mineral 
Point, 43 Wis. 513, 28 AmR 558; Hoyt 
v. Hudson, 41 Wis. 105, 22 AmR 714; 
Cornelius Vv. Appleton, 22 Wis. 635, 

And see cases infra notes 8-10. 

[a] In Indiana, while under the 
statute contributory negligence as a 
defense in a personal injury case 
must be proved by defendant (see 
supra § 756 note 68 [a]), yet, if the 
evidence of plaintiff shows such neg- 
ligence, it defeats a recovery. In- 
dianapolis St. R. Co. v. Taylor, 158 
Ind. 274, 68 NE 456. 

[b] This is so whether contribu- 
tory negligence is pleaded as a de- 
fense or not. McMurtry v. Louisville, 
etc., R. Co., 67 Miss. 601, 7 S 401. 

[ec] Discussion of rule.—(1) “It is 
undoubtedly true that when the 
plaintiff's own evidence discloses con- 
tributory negligence he cannot re- 
cover. But this is not peculiar to 
this class of cases, but extends to 
all. For if in an action on a book 
account the plaintiff's own evidence 
shows that it had been paid, he must 
fail. But that does not establish 
that the onus of proving affirma- 
tively that it has not been paid is on 
him.”’ Pennsylvania Canal Co. v. 
Bentley, 66 Pa. 30, 33. To same ef- 
fect Randall v. Northwestern Tel. 
Co., 54 Wis, 140, 11 NW 419, 41 AmR 
17. (2) “The plaintiff may relieve 
the defendant of this burden if his 
own evidence affirmatively and con- 
clusively shows his own negligence, 
and that it proximately contributed 
to the injury of which he complains.” 
Louisville, etc.. R. Co. v. Williams, 
L72. Ala. 560,877, 58. S218. > C3 ine ie 
it appear by the ‘plaintiff’ Ss own Case, 
he must of course be non-suited; for 
then he supplies his adversary with 
What is usually a matter of de- 
fense.”” Durant v. Palmer, 29 N. J. 
L. 544, 547. (4) “This ruling does 
not preclude the trial court from 
directing judgment by way of non- 
suit, Whenever the evidence intro- 
duced by plaintiff so conclusively es- 
tablishes a defense as that the court 
would grant a new trial in case of a 
verdict in his favor upon like evi- 
dence.” McQuilken v. Central Pac. 
R, Co., 50 Cal. 7, 8. (5) “Contribu- 
tory negligence, where it does not 
or concededly appear 
from the plaintiff's case, is an af-+ 
firmative defense, and must be sup- 
ported by the weight of the evi- 
dence, as any other defense which 
the law imposes upon a defendant, 
in order to acquit him of blame.” 
Uknowich v. Szobo, (N. J. Sup.) 136 
A 188, 189. 

Contributory negligence when: : 
Disclosed by allegations of complaint 

see supra §§ 675-686. 

Established by plaintiff's’ evidence 
as: 

Ground for motion for dismissal, 
nonsuit, directed verdict, or 
demurrer to the evidence see in+ 
fra §§ 899-908 

Qucsone aos court or jury see in- 
fra §§ 8 870. 

Necessity oy “pleading contributory 
negligence for it to be available as 

a defense see supra §§ 690-695. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tiff cannot recover, although defendant introduces 
no evidence of contributory negligence.%® 
other words, as defendant cannot be called upon to 
prove his defense until plaintiff has established a 
prima facie case,®° the burden of proving contribu- 
tory negligence is on defendant only in the event 
that plaintiff has established a prima facie case of 
defendant’s negligence without disclosing contribu- 
tory negligence on his own part.®? However, the. 
application of the rule under consideration has re- 
sulted in, or has been the cause of, some confusion, 
if not actual conflict, in the authorities,®! which con- 
flict appears in some measure to be due to a mis- 


88. U. S.—Washington, etc, R. 
Cor, vi, Tobriner): 147, .U; oS» 571; 13 
SCt 557, 37 L. ed. 284; Hemingway 
v. Illinois Cent. R. Co., 114 Fed. 843, 
52 CCA 477; Horn v. Baltimore, etc., 
R. Co., 54 Fed, 301, 4 CCA 346. 

Ala.—McDonald v. Montgomery St. 
RisCo., 110 Ala. 1615.20, Si 817. 

Cal.—Dufour v. Central Pac. R. 
Co,,.0' 6, .Cal) 319, Te B, 169. ‘ 

Ind.—Cleveland,...ete.,. .R...Co.. Vv. 
Coffman, 30 Ind. A. 462, 64 NE 233, 66 
NE 179; Howard v. Indianapolis St. 
R. Co.,.29 Ind. A. 514;.64 NE. 890; 
Evansville v. Christy, 29 Ind. A. 44, 
63 NE 867. 

Kan.—Missouri, ete., R. Co. v. Mer- 
rill, 61 Kan. 671, 60 P 819, 65 Kan. 
436, 70 P 358, 98 AmSR 287, 59 LRA 
HES: 

Md.—Gleason v. Suskin, 110 Md. 
137, 72 A.1034; ae cape etc., R. 
Co. v. Hand, 101 Md. 233, 61 A 285. 

Minn.—Hocum vy. Weitherick, 22 
Minn. 152. 

Mo.—Buesching v. St. Louis Gas- 
light Co., 73 Mo. 219, 39 AmR 503. 

Mont.—Haney v.. Mutual Creamery 
Co., 67 Mont. 278, 215 P 656: Hunter 
v. Montana Cent. R. Co., 22 Mont, 525, 
57 P 140; Nelson v. Helena, 16 Mont. 
243289 P9035. 

N. J.—New Jersey Express Co. v. 
Nichols, 33 N. J. L. 434. 97 AmD_ 722 
{aff 32 N. J. L. 166]; Harper v. Hrie 
Re eos, oe Na bea (85 5 fp Durant eM; 
Palmer, 29 N. J. L. 544. 

N. C.—Jordan vy Asheville, 112 N. 
©. 743, 16 SE 760. 

Oh.—Robison v. Gary, 28 Oh. St. 
241. 

Pa;—Cleveland,...ete.,+. Ri. Co... ¥- 
Rowan, 66 Pa. 393; Pennsylvania 
Canal Co. v. Bentley, 66 Pa. 30; 
Waters v. Wing, 59 Pa. 211. 

Tex.—Houston, etc., R. Co, v. Har- 
ris, 103 Tex. 422. 128 SW 897 [aff 
(Civ. A.) 120 SW 500]. ; 

Utah.—Silcock v. Rio Grande West- 
CL Bowe Onnied UO tabs 109.5: 61eo 565+ 
Harrington v. Eureka Hill Min. Co., 
Ay tah. B00) bowbel 3:1. 

Va.—Winchester v. Carroll, 99 Va. 
727, 40) SE, 37. 

Ww. Va.—Overby v. Chesapeake, etc., 
R. Co., 37 W. Va. 524, 16 SH 813. 

Wis.—Waterman y. Chicago, etc., 
R. Co., 82 Wis, 618, 52 NW 247, 1137; 
Randall v. Northwestern Tel. Co., 54 
Wis. 140, 11 NW 419, 41 AmR_17; 
Prideaux v. Mineral Point, 43 Wis. 
513, 28 AmR 558. 

And see cases infra note 10. 

“Tf the plaintiff in making out a 
ease distinctly and, clearly showed 
that his own negligence directly con- 
tributed to the happening of the in- 
jury ,which befell him, the defend- 
ant was ufder no obligation to ad- 
duce any evidence at all, but might 
satisfy the Court or jury from the 
plaintiff's own showing that con- 
t+ributory negligence barred a recov- 
ery.” Philadelphia, etc., R. Co. v. 
Hand,.101 Md. 233, 236, 61 A 285. 
To same effect Gleason v. Suskin, 110 
Md. 137, 72, A 1034. 

89. See cases supra § 749 note 


a Ala.—North Birmingham St. 
R. Co. v. Calderwood, 89 Ala. 247,758 
860, 18 AmSR 105. 

Ark.-—Texas, etc., R. Co. v. Orr, 46 
Ark, 182. 
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Or, in 


proof.’’% 


Colo.—Denver v. Dunsmore, 7 Colo. 
328, 3 P 705. 

Kan.—Chicago, ete, R. Co. v. Lee, 
66 Kan. 806, 72 P 266. 

La.—Boutte v. New Orleans Ter- 
minal Co., 139 La. 945, 72 S 513 

Md.—Hopper v. Kelly, 145 Md. 161, 
125 A 779; Anne Arundel County v. 
Carr, 111 Md. 141, 73 A 668; Bal- 
timore, etc., R. Co. v. Stumpf, 97 Md. 


78, 54 A 978; Tucker v. State, 89 
Md. 471, 43 A 778, 44 A 1004, 46 
LRA 181. 


Mont.—George v. Northern Pac. R. 
Co.,. 59. Mont... 162, 196 P 869. 

Nebr.—Omaha St. R. Co. v..Mar- 
tin, 48 Nebr. 65, 66 NW 1007; Union 
Stock Yards Co. v. Conoyer, 41 Nebr. 
617, 59 NW 950; Anderson v. Chi- 
cago, etc., R. Co., 35 Nebr. 95, 52 NW 
840; Omaha v. Ayer, 32 Nebr. 375, 
49 NW 445; Lincoln v. Walker, 18 
Nebr. 244, 20 NW 1138, 18 Nebr. 250, 
25 NW 66. 


N. J.—Uknowich v. Szobo, (Sup.) 
136 A 188. 
a aes gai v.: Gary, 28 Oh, St. 


Or.—Ford v. Umatilla County, 15 
Or. 3138, 16) P 33. 

Pa.—Martin v. Southern Pennsyl- 
vania Tract. Co., 261 Pa. 96, 104 A 
397; Hays vy. Gallagher, 72 Pa. 136; 
Everett v. Sturges, 46 Pa. Super. 612. 

Tenn.—Stewart v. Nashville, 96 
Tenn. 50, 33 SW 613. 

Tex.—Gulf, etc., R. Co. v. Redeker, 
67 Tex. 181, 2 SW 518; Dallas, etce., 
R.. Co. v. Spicker, 61 Tex. 427, 48 
AmR 297. 

Wis.—Kelly v. Chicago, ete, R. Co., 
60 Wis. 480. 19 NW 521; Hoth v. 
Peters, 55 Wis. 405, 13 NW 219, 

And see caSes supra § 755 note 53. 

{a] “In other words, he must es- 
tablish a prima facie cause of action, 
resulting exclusively from the neg- 
ligence and wrong of the defendant, 
before the latter need answer at all.” 
Hays v. Gallagher, 72 Pa. 136, 140. 

{b] Discussion of and reason for 
rule.—‘‘It is only when the injury is 
shown by the plaintiff, and, there is 
nothing that implies that his own 
negligence contributed to it, that the 
burden of proving contributory neg- 
ligence can properly be said to be 
cast on the defendant; for when the 
plaintiff's own case raises the sus- 
picion that his own negligence con- 
tributed to the injury, the presump- 
tion of due care on his part is so 
far removed that he can not prop- 
erly be relieved from disproving his 
own contributory negligence by cast- 
ing the burden of proving it on the 
defendant, the same as if the pre- 
sumption in favor of the plaintiff 
was unquestioned on his own case.” 
Robison v. Gary, 28 Oh, St. 241, 250. 

[c] Statements of rule. — (1) 
“Where the plaintiff makes out a 
prima facie case of negligence on 
the part of the defendant and injury 
resulting from. such negligence, with- 
out any negligence on her. part 
directly contributing thereto, the bur- 
den is on the defendant to show con- 
tributory negligence.’ Anne Arun- 
del County v. Carr, 111 Md. 141, 152, 
73 A 668. To same effect North Bir- 
mingham St. R. Co. v. Calderwood, 
89 Ala. 247, 7 S 360, 18 AmSR 105; 
Chicago, etc., R. Co. v. Lee, 66 Kan, 
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apprehension as to the nature of the question 
involved,®? on the one hand, in the operation and 
effect of the rule that defendant in discharging 
his burden may avail himself of evidence adduced 
by plaintiff,9* and on the other hand to a con- 
fused and ambiguous use of the term ‘‘burden of 
Thus some authorities have held, in ap- 
plying this rule, that, where contributory negligence 
appears from plaintiff’s evidence, or when plaintiff’s 
evidence raises a presumption of contributory neg- 
ligence on his part, the burden is not on defend- 
ant,°®> or that in such a case the burden shifts 
or-is on plaintiff affirmatively to establish his free- 


806, 72 P 266; Hopper v. Kelly, 145 
Md. 161, 125 A 779; Baltimore, etc., 
R. Co. v. Stumpf, 97 Md, 78, 54 A 
978; Tucker v. State, 89 Md. 471, 43 
A 778, 44 A 1004, 46 LRA 181. (2) 
In an action for negligence, where 
the plaintiff can prove his case with- 
out disclosing any negligence on his 
part, contributory negligence is a 
matter of defense, the burden of 
proving it being on the defendant.” 
Lincoln v. Walker, 18 Nebr, 244, 20 
NW .113 [quot Omaha vy. Ayer, 32 
375, 386, 49 NW 445]. To 
same effect Omaha St. R. Co. y. Mar- 
tin, 48 Nebr. 65, 66 NW 1007; Union 
Stock Yards Co. v. Conoyer, 41 Nebr. 
617, 59 NW_ 950; Anderson y. Chi- 
cago, etc., R. Co., 35 Nebr. 95, 52 
NW 840. (3) “If the plaintiff, in his 
own case, shows that he brought the 
injury upon himself by his own care- 
lessness, he may be nonsuited; but 
if the defendant’s failure of duty, 
and the injury to the plaintiff, are 
shown, and it does not appear that 
plaintiff brought on the injury by 
his own negligence, such proof must 


come from the defendant.” Denver 
v. Dunsmore, 7 Colo. 328, 340, 3 P 
705. (4) “If the plaintiff, in any 


case of personal injury, can show 
negligence upon the part of defend- 
ant, without, at the same time, dis- 
closing the inherent weakness of his 
own case by reason of contributory 
negligence, then such contributory 
negligence is a matter of defense— 
in confession and avoidance—affirma- 
tive in its character, and the burden 
is upon the defendant to establish 
the defense by a preponderance of 
testimony, as in all other affirmative 
defenses of like nature.” Texas, etc., 
Ri Cox v.t Orry 46 pArkie 182: 19305, To 
same effect Uknowich v. Szobo, (N. 
Alls BHP) 136 A 188, 

ieee ee infra text and notes 92-— 

92. See Bevis v. Vanceburge Tel. 
Co., 91382) Ky. -385,. 388,113. SwW.«811 
(“It is true that, before one can 
recover for another’s negligence, the 
former must have been without such 
negligence as to have caused his own 
injury. But the question we are con- 
sidering is not of right to recover, 
but of the correct practice in the en- 
forcement of the right’’). 

93. See infra note 10; 
§ 844, 

94, See infra notes 6-8; and supra 
§ 750 notes 96-4. 

95. Ala.—North Birmingham St. 
R. Co. v. Calderwood, 89 Ala. 247, 
7S 360, 18 AmSR 105. 

Colo.—Denver-City Tramway Co. vy. 
Gustafson, 21 Colo: A, 478, ,121 P 
1015. 

Nebr.—Durrell v. Johnson, 31 Nebr. 
796, 48 NW 890. 

Oh.—Dory v. Sebald, 15 OhNPNS 
302. 

Tex.—Texas, etc., R. Co. v. Rooks, 
(Commn, A.) 292° SW 5386- [aff (Civ. 
A:) 283 SW 622]; Texas. Tract, Co. 
vy. Wiley, (Civ. A.) 164 SW. 1028; 
Missouri, ete, R. Co. v. Plunkett, 
(Civ. A.).103 SW 663. 

And see cases infra notes 96, 97. 

[a] Rule applied.—(1) An _in- 
struction that the burden of estab- 
lishing contributory negligence rests 
on defendant is improperly given 


and infra 
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dom from fault®* or to remove or rebut the pre- 
sumption that he was guilty of contributory negli- 
However, this rule placing the burden on 
plaintiff has been held to apply only where plain- 


gence." 


tiff’s own evidence raises a clear 


contributory negligence®® or where the evidence 


shows prima facie negligence on his 


ter of law,! and not where it merely raises a ques- 


tion of contributory negligence for 
cordingly to place such a burden 


evidence must do more than merely tend to show 
contributory negligence, and the mere fact that a 


where plaintiff's own testimony, 
which seeks to fix negligence on de- 
fendant, inculpates himself also. 
North Birmingham St. R. Co. v. Cal- 
derwood, 89 Ala, 247, 7 S 360, 18 
AmSR 105. To same effect Texas 
Tract. Co. v. Wiley, (Tex. Civ. A.) 
164 SW 1028. (2) “When the con- 
tributory negligence of plaintiff is 
established by the testimony of plain- 
tiff as a witness in her own behalf, 
it was error for the court to instruct 
the jury that the burden was on the 
defendant to establish by a prepon- 
derance of the evidence its conten- 
tion that the plaintiff was guilty of 
contributory negligence, the burden 
being upon the plaintiff to free her- 
self from such rent earury negli- 
gence.’ Texas, etc., Co. v. Rooks, 
(Tex. Commn,. A.) "395 Sw 5386, 541 
{aff (Civ. A.) 283 SW 622]. (3) In 
an action for injury caused by the 
alleged negligence of defendant, 
where the testimony of plaintiff is 
of such a character as to justify the 
jury in finding that his own negli- 
gence contributed to the injury, it is 
erroneous to instruct the jury that 
the burden of proving the defense of 
contributory negligence is on de- 
fendant. Durrell ~v:- «Johnson, 31 
Nebr. 796, 48 NW 890. (4) Defend- 
ant may “rely upon the plaintiff's 
evidence alone; in which event he 
would not have the_ burden, even 
though he had plead contributory 
negligence.”’ Dory v. Sebald, 15 Oh 
NPNS 302, 304. (5) Where all the 
evidence bearing on the issue of con- 
tributory negligence was offered by 
plaintiff, the burden of proof as to 
that issue was not on defendant. 
Missouri, ete. R. Co. v. Plunkett, 
(Tex, Civ. A.) 103 SW 663. 

96. Fla.—Louisville, etc., R. Co. v. 
Yniestra, 21 Fla. 700. 

Seas to —George v. Northern Pac. R. 

59 Mont, 162, 196 P 869; Smith 
¥ Cmte, 45 Mont. 282, 125 P 420; 
Ball v. Gussenhoven, 29 Mont. 321, 
74 P 871; Hunter v. Montana Cent. 
R.- Co., 22) Mont, 525,°57 P 140; Pros- 
ser v, Montana Cent. R. Co., 17 Mont. 
372, 43 P 81, 30 LRA 814; Nelson v. 
Helena, 16 Mont. 21, 39 P 905, 

N. J.—Moore vy. Central R. Co., 24 
N. J. L. 268. 

Oh.—Maddex v. Columber, 114 Oh. 
St. 178, 151 NE 56. 

Tenn.—Bamberger v. Citizens’ St. 
R. 'Co., 95 Tenn. 18, 31) ‘Sw 163, >49 
AmSR 909, 28 LRA 486. 

Tex.—Gulf, etc., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538 
{aff (Civ. A.) 26 SW 509]; Murray 
VMNGulte ete. OOnste exe Ziad tT 
SW 125; Texas, etc., R. Co. v. Rooks, 
(Commn. A.) 292 SW 5386 [aff (Civ. 
A.) 283 SW 622]; Louisiana R., etc., 
Co. y..Cotton, (Civ. A.) 1. SW. (2d) 
393; Missouri, ete., R. Co. v. King, 
(Civ. A.) 123 SW 151; Chicago, etc., 
Ro Con ve ‘Clay, 060 Dex.)Cly, “A. 526, 
119 SW 730. 

Wash.—Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20. 

[a] Statements of rule. — (1) 
“Where the evidence tending to show 
contributory negligence springs out 
of and forms part of the case relied 
upon by the plaintiff, the authorities 
hold that the burden is on the plain- 
tiff not only to show negligence on | 
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presumption of 
part®® as a mat- 


the jury.? Ac- 
on plaintiff his 


the part of defendant, but also to 
show that he was not guilty of con- 
tributory negligence.’’ Chicago, etc., 
Co. v.. Clay, 55. Tex. Civ, A... 526, 

119 SW 730. To same effect 
Missouri, etc., R. Co. v. Plunkett, 
(Tex. Civ. A.) 103 SW 663)" (2) “In 
such a case it devolves upon the 
plaintiff, as of course, to clear him- 
self of the suspicion of negligence 
that he has himself created. He 
must make out his case 1n full, and 
where the circumstances attending 
the injury were such as to raise a 
presumption against him, in. respect 
to the exercise of due care, the law 
requires him to establish affirma- 
tively his freedom from  contribu- 
tory fault.’”? Nelson v. Helena, 16 
Mont. 21, 23, 39 P 905 [quot Hunter 
v. Montana Cent. R. Co., 22 Mont. 
525, 534, 57 P 140]. To same effect 
Ball v. Gussenhoven, 29 Mont. 321, 
TAP STds 

97. Fla.—Louisville, ete, R. Co. 
v. Yniestra, 21 Fla, 700. 


Kan. — Gibson v. Wyandotte, 20 
Kan. 156. 

La.—Ryan v. Louisville, etc. R. 
Co., 44 La. Ann. 806, 11 S 30. 

Mont.—Cummings v. Helena, etc., 


Smelting, etc., Co., 26 Mont. 434, 68 
P 852; Hunter v. Montana Cent. R. 
Co., 22, Mont. 525, 57 P 140; Nelson 
v. Helena, 16 Mont. 21, 39 P 905. 

Nebr.—Chicago, etc., R. Co. Vv. 
Featherly, 64 Nebr. 323, 89 NW 792. 

Oh.—Maddex v. Columber, 114 Oh. 
St. 178, 151 NE 56; Schweinfurth v. 
Cleveland, -etc., R: Co., 60 Oh. St. 
215, 54 NE 89; Street R. Co. v. Nol- 
thenius, 40 Oh. St. 876; Meek vy. Penn- 
sylvania Co., 38 Oh. St. 632; Balti- 
more, etc., R. Co. v. Whitacre, 35 
Oh. St. 627; Robison v..Gary, 28 Oh. 
St. 241; B. A. Stevens Co. v. Blum, 
17 (Oh. 'Cir? €t. IN; “Se ilb* “Pennsyi- 
vania Co, v. Mahoney, 22 Oh. Cir. Ct. 
469, 12 Oh. Cir. Dec. 366 (where it 
was further held that the rule is 
not different where the person is de- 
ceased; then it must be shown by the 
person seeking recovery for the 
death); New York, etc., R. Co. v. 
Woods, 9 Oh. Cir. Ct, 322, 6 Oh. Cir, 
Dec. 350; Wallace v. Spellacy, 8 Oh 
NPNS 41 [aff 79 Oh. St. 438 mem, 87 
NE 1142 mem]. 

Tenn.—Stewart v. Nashville, 96 
Tenn. 50, 33 SW 613. 

Tex.—Texas, etc., R. Co. v. Reed, 
88 Tex. 439, 31 SW 1058; Gulf, etc., 
Hi, Co. Vv; Shieder, 88 Tex. "152, 30 SW 
902, 28 LRA 538; Missouri "Pac. 1a 
Co. v. Foreman, 73 Tex. 311, 11 SW 
326, 15 AmSR 785; Texas Portland 
Cement, 6tc.,7? Co; v. Ross, 35) Tex, 
Civ, A597, 81° SW 94: Giltam © ¥. 
New York, etc., Steamship Co., (Civ. 
A.) 76 SW 232; Gulf, ete., R. Co. ‘v. 
Robinson, (Civ. A.) 72 SW 70; In- 
ternational, etc., R. Co. v. Lewis, 
(Civ. A.) 63 Sw 1091; Louisiana 
Western Extension R. Co. v. McDon- 
ald, (Civ. A.) 52 SW 649; Gulf, etc., 
R. Co. v. Scott, (Civ AY) "27 SW 827. 

Wis.—Achtenhagen v. Watertown, 
18 Wis. 331, 84 AmD 769. 

98. Cozad v. Raisch Impr, Co., 175 
Cal. 619, 166 P 1000, 

99. Galveston, CUCy en CON awe 
Couuteron 61 "Tex:’ CivitA. Fv Sw: 

1. Re Co." voy Ear 


Houston, etc., 
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suspicion of negligence may attach to plaintiff from 
his case does not shift the burden to plaintiff or 
relieve defendant from proving contributory neg- 
ligence,? and the rule is the same where, although 
contributory negligence is 
case, his own evidence also operates to rebut or 
overcome such showing,* and this, of course, is so 
where the evidence adduced in support of plaintiff’s 
case in nowise carries any imputation of negligence 
on the part of plaintiff. 
ever, the foregoing application of the rule, in so 
far as it is deemed to 


established by plaintiff’s 


On the other hand, how- 


shift the burden of proving 


ris, (Civ. A.) 120 SW 500, 504 [aff 
103 Tex. 422, 128 SW 897]. 

“Tt is only when the legal effect 
of the facts stated in the petition 
is such as to establish prima facie 
negligence on the part of the plain- 
tiff as a matter of law, or the un- 
disputed evidence adduced on trial 
establishes prima facie as a matter 
of law contributory negligence on the 
part of the plaintiff, that the burden 
of proof is upon him to show facts 
from which the jury upon the whole 
case may find him free from negli- 
gence.”’ Houston, etc., R. Co. v. Har- 
ris, supra. See cross_references su- 
pra note 87. ; 

2. Ft. Worth Gas Co. v. Cooper, 
(Tex. Civ, A.) 241 SW 282. 

3. Ala.—Birmingham- Mineral R. 
Co; v. Wilmer, 97 Ala. 165, 11 S 886. 

Dak.—Mares v. Northern Pac, R. 
Co., 3 Dak. 336, 21 NW 5. 

Nebr.—Rapp v. Sarpy County, 71 
Nebr. 382, 98 NW 1042, 102 NW 242. 

Tex.—Gulf, ete., R. Co. v. Shieder, 
88 Tex, 152, 30 SW 902, 28 LRA 538 
[aff (Civ. A.) 26 SW 509]. And see 
Galveston, etc., R. Co. v. Gordon, 
(Civ. A.) 54 Sw 635 (holding that, 
where the evidence of plaintiff would 
not warrant the court in instructing 
a verdict on the ground of contribu- 
tory negligence, it was correct to in- 
struct that the burden of proof on 
this issue was on defendant). 

Wis.—Randall v. Northwestern 
Tel. Co., 54 Wis, 140, 11 NW 419, 41 
AmR 17. 

4. Western Union Tel. Co. v. Con- 
Ger, (Tex, Civ... A.) 138). \S We 447? 

“The general rule is that a de- 
fendant must allege and show con- 
tributory negligence. If, however, 
the evidence showing contributory 
negligence comes wholly from the 
plaintiff, the rule would not apply; 
but where the facts and circum- 
stances likewise appearing from 
plaintiff's evidence excuse the same, 
then we think the burden does not 
shift, but remains with the defend- 


ant.” Western’. Union. «Tel, @oz vw. 
Conder, supra. 
5. Rush v. Lagomarsino, 196 Cal. 


308, 237 P 1066; Prosser v. Montana 
Cent. ResCot 17 Mont. 372,°43-'P 81, 
30 LRA 814; Nelson v. Helena, 16 
Mont. 21, 39° P 905; Texas "Paes Ri 
Conve Davidson, 68 Tex, 370, 4 SW 
636; Texas, etc., R. Co. v. Rooks, 
(Tex. Commn. A.) 292 SW 586 [aft 
(Civ. A.) ~ 283 SW 622]; Ft, Worth 
Gas Co. v. Cooper, (Tex. Civ. A.) 241 
SW 282; Schoellkopf Saddlery Co. v. 
Crawley, (Tex. Giv. A.) 203 SW 1172; 
Missouri, etc., R. Co, v. King, (Tex. 
Civ. A.) 123 SW 151; Chicago, ete., 
Ru ‘Co. ve Clay, 55 "Lex.  CiveAy 526) 
119 SW 730; Houston, ete., R. Co. v. 
Kelley, 13 Tex. Civ, A. 1, -25,. 34 ‘Sw 
809, 46 SW 863. 

(al Dlustration.—Where, in an 
action for negligence, the evidence 
of plaintiffs did not raise the issue 
of contributory negligence, the ex- 
ception to’ the general rule was not 
presented and the court properly 
charged that the burden of proving 
contributory negligence was on de- 
fendant. Houston, etc., nie COR nrg 
Davenport, (Civ. A.) 110 SW 150 
{aff 102 Tex. 369, 117 SW 790}. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the issue of contributory negligence as a defense 
from defendant, has been repudiated® as involving 
a failure to distinguish between the burden of proof 
in the sense of going forward with the evidence and 
the onus of proving the issue,’ and according to 
the better considered authorities the fact that the 
evidence adduced on behalf of plaintiff proves, or 
tends to prove, that his own negligence contributed 


6 See cases infra this note; and 
infra notes 7, 8. 

“Wxpressions in some of the opin- 
ions which may seem to mean that 
the state of the evidence in particu- 
lar cases may affect the application 
of the rule of law as to the burden 
of proof are inaccurate.” Houston, 
etc., R. Co. v.. Harris, 103 Tex. 422, 
426, 128 SW 897 [aft (Civ. A.) 120 
SW 500 al 

“Plaintiff's evidence sometimes ob- 
viates the necessity of proof by the 
defendant that the injury was due 
to contributory negligence, but even 
in such case it is inaccurate and mis- 
leading to say that the burden is on 
the plaintiff or is ngt on the defend- 
ant.” Birmingham Mineral R. Co. v. 
Wilmer, 97%. Ada, 165, 1:7.0,- 11S: -8 86: 

[a] Thus (1) an instruction that 
“The burden of proving contributory 
negligence, by a preponderance of 
the evidence, rests upon the defend- 
ant... but if the plaintiffs own 
testimony tends to show that she 
was guilty of any carelessness, 
which caused or aided in causing the 
injury complained of, then the bur- 
den of proof shifts, and it devolves 
upon the plaintiff to satisfy you, by 
a preponderance of the evidence, that 
she was not guilty of contributory 
negligence’’ is palpably erroneous. 
Rapp v. Sarpy County, 71 Nebr. 382, 
383, 384, 98 NW 1042, 102 NW 242, 
(2) And this is so even though de- 
fendant offers no evidence but relies 
on the evidence adduced by _ plain- 
tiff. Jordan v. Asheville, 112 N. C. 
743, 16 SE 760. (3) “Af there was 
evidence in the case, whether in her 
[plaintiff’s] own testimony or else- 
where, tending to prove that she was 
guilty of negligence, it was incum- 
bent upon her to rebut it with other 
evidence of at least equal weight and 
credibility ... but more than _this 


could not be justly required.” Rapp 
v. Sarpy County, supra. 

7. Rapp v. Sarpy County, supra. 
And see supra § 750 notes 96-4. 


[La] Discussion of rule.—‘‘There 
has been much confusion caused by 
a failure to distinguish between the 
burden of proof and the weight of 
evidence. The burden of proof is 
always upon the party asserting a 
fact as the basis of his action or de- 
fense, and it never shifts during the 
progress of the trial. The weight 
of evidence, however, may change ac- 
eording to the necessities of the case 
in overcoming the evidence aed 
duced by the opposite party.” Ra 
v. Sarpy County, 71 Nebr. 382, BST, 
98 NW 1042, 102 NW 242. 

8 U. S.—Washington, etc., 
v. Harmon, 147 U..S. 571, 13 SCt 557, 
87 L. ed. 284; Indianapolis, etc., R. 
Co, VeOrst;.90. OU. sy 291,228) 1. ed. 
898; Bauman v. Black, etc., Town 
Taxis Co., 263 Fed. 554. 

Ala.—Birmingham Mineral R. Co. 
v. Wilmer, 97 Ala. 165, 11 S 886; 
Georgia Pac, R. Co. v. cr inee 92 Ala. 
300,-9 S 252, 25 AmSR 47. 

Colo. —Denver City Tramway Co. v. 
Carson, 21 Colo. A. 604, 123 P 680. 

Dak.—Mares Vv. Northern Pac. R. 
Co., 3 Dak. 336, 21 NW 5 [aff 123 U. 
Ss. 10, 8 SCt 391, 31 L. ed. 296]. 

G.—Harmon v. Washington, etc., 
R. Tae £3tI. Cy 25m Late but mod. 
as to another point 147 U. S. 571, 13 
SCt.557,..37 L. ed. 284]. 

Md.—Prince George’s County v. 
Burgess, 61 Md. 29, 48 AmR 88. 

Nebr._-McGahey Vv. Citizens’ R. Co., 
218, 129 NW 293; Rapp v. 
Sarpy County, 71 Nebr. 382, 98 NW 
1042, 102 NW 242, 


ReCo. | 


NEGLIGENCE 


N. C.—Jordan v. 


Asheville, 112 N. 
C. 743, 16 SE 760. 


Or.—-Ford vy. Umatilla County, 15 
Orirole, VkOw bs Soe 

Pa.—Pennsylvania ° Canal Co, Vv. 
Bentley, 66 Pa. 30. 

S. D—Whaley y. Vidal, 27 S. D. 


627, 1832 NW 242. 

Tex.—Houston, etc., R. Co. v. Har- 
ris, 10s2 Rex: 422, 128 SW 897 [aff 
(Civ. A.) (120 SW 500]. 

Utah.—Conway v. Salt Lake, etc., 
R.*Co., 47 Utah’ 510, 155'°P :339; LRA 
1916D 1109. 

Wash.—Benson v. English Lumber 
Co., 71 Wash. 616, 129 P 403; At- 
wood v. Washington Water Power 


Co., 71 Wash. 518, 128 P 1065. 

Wis.—Monrean v. Eastern Wiscon- 
sin) R., Jetc,, Co.) i152" Wis, °61'8, 4140 
NW 309; Randall v. Northwestern 
Tel. Co., 54 Wis, 140, 11 NW 419, 41 
AmR 1 


And see cases infra notes 10-13. 
[a] “There is a practical unani- 
mity among text writers and the bet- 
ter considered decisions to this ef- 
fect.” Rapp vy. Sarpy County, 71 
Ns 382, 384, 98 NW 1042, 102 NW 


[b] Discussion of rule.—(1) ‘In 
an action for negligence, where the 
plaintiff has disclosed facts conclu- 
Sively showing contributory negli- 


gence on his part, he has made no 


case, and the defendant is entitled 
to a peremptory instruction at the 
close of the plaintiff's case. If, how- 
ever, the facts disclosed by the ’plain- 
tiff, while tending to show contribu- 
tory negligence, are not so clear that 
different minds can not well differ 
upon the proposition, then the de- 
fendant must produce his evidence. 
If he has pleaded contributory neg- 
ligence as a defense, the burden is 
upon him to establish it. To con- 
trovert the evidence produced by the 
defendant, together with the facts 
tending to show contributory negli- 
gence which were shown by the 
plaintiff himself, the plaintiff must 
furnish sufficient evidence to over- 
come the weight of the defendant’s 
evidence, as well as that which was 
disclose by him tending to show 
such negligence on his part. In do- 
ing this, however, the burden of proof 
does not shift. The only duty im- 
posed upon the plaintiff in such case 
is to overcome the weight of evi- 
dence, which is then against him 
upon this point. It is immaterial 
whether the evidence was furnished 
partly by himself or all by the de- 
fendant; it is a part of the affirma- 
tive defense pleaded by defendant, 
and which the plaintiff must furnish 
sufficient evidence to balance or over- 
come.” Rapp v. Sarpy County, 71 
Nebr. 382, 388, 98 NW 1042, 102 NW 
242. (2) “The fact that the plain- 
tiff, in making proofs on his part, 
introduces evidence tending to prove 
his own contributory negligence, does 
not change the nature of the issue. 
The affirmative of the issue on the 
question of the plaintiff's negligence, 
is still with the defendant; and be- 
cause he may use the evidence in- 
troduced by the plaintiff to support 
his side of that issue, that fact does 
not shift the burden of proof from 
the defendant to the plaintiff,” Ran- 
dall v. Northwestern Tel. Co., 54 Wis. 
140, 147, 148, 11 NW 419, 41 AmR 
17. (38) “If, in making out his case, 
the plaintiff should admit his con- 
tributory negligence, or prove it by 
evidence which was conclusive of the 
fact, he would defeat himself, be- 
cause he would prove the defend- 
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to the injuries complained of does not operate to 
remove or shift this burden from defexdant,® al- 
though, in so far as plaintiff’s evidence establishes 
or tends to establish the fact of contributory negli- 
gence, it obviates the necessity of further proof 
thereof and, as it may availed of by defendant,* 
to that extent relieves defendant of the onus of in- 
troducing additional evidence upon that issue.° Ac- 


ant’s defense; but if he only gave 
testimony which might go to the 
jury as evidence tending to prove 
such negligence, he would not be 
bound to give negative evidence to 
disprove such negligence, or be sub- 
ject to an instruction that the bur- 
den of proof had been changed, so 
that if it did not affirmatively ap- 
pear that he had not been guilty of 
negligence, it would be presumed 
that he had been.” Randall v. North- 
western Tel. Co., ‘supra. C4) SESE 

. the evidence actually adduced 
Whether that of one or of both the 
parties, admits of but one rational 
view, and that is that plaintiff has 
been guilty of contributory negli- 
gence, the court should end the case 
by deciding or instructing against 
him. But if the evidence is such as 
to require the submission of that 
question to the jury at all, the fact 
that some or all of it may come from 
plaintiff does not alter the rule of 
law as to the burden of proof.” 
Houston, etc., R. Co. v. Harris, 103 
Tex. 422) 426, 128 SW. 897 [aif (Civ. 
A.) 120 SW 500]. (5) “The law does 


-not, at any stage of a trial, impose 


upon a plaintiff the burden of show- 
ing that he has not committed neg- 
ligence. The law does require that 
a plaintiff's evidence show a state of 
facts which entitles him to a judg- 
ment; and, hence, when the evidence 
adduced by him shows that, because 
of his own fault, he is not so en- 
titled, he loses his cause, because he 
has proved the fact, and not be- 
cause the law required him to prove 
the absence of it.’’ Houston, etce., R. 
Co. y. Harris, supra. 

[c] “When -the evidence is con- 
flicting, or when different inferences 
may be drawn therefrom, the bur- 
den of establishing contributory neg- 
ligence is upon the defendant, re- 
gardless of whether the evidence 
with regard thereto comes from the 
plaintiff's or the defendant’s wit- 
nesses.” Conway v. Salt Lake, etc., 
Re Co. 47 Utah 510, 5135) 155, Pe S39: 
LRA1916D 1109 [quot Dahlquist v. 
Denver, etc., R. Co., 52 Utah 438, 447, ° 
174 P 888; Dimmick v. Utah Fuel 
Co., 49 Utah 430, 439, 164 P 872]. 

. 9 See. infra 5 844. 

10. Ala.—Birmingham 
Co. ov. “Wilmer, “97 Ala 165, eS. 
886; Georgia Pac. R. Co. v. Davis, 
92 Ala. 300, 9 S 252, 25 AmSR 47. 

Ark.—Patterson v. Roetzel, 111 

City Tramway Co. 


Ark. 538, 164 SW. 301. 
v. Carson, 21 Colo. A, 604, 123 P 680. 


Mineral R. 


Colo,— Denver 


Kan.—Moulton v, Aldrich, 28 Kan. 
200 

Md.—Consolidated Gas) eteé;='Co. ww. 

Rdiear’ 151° Md. 226, .134 "” 326; 


Vannort v. Chestertown, 132 Md. 685, 


104 A 118; Gleason v. Suskin, 110 
Md. 137, 72 A .1034; Philadelphia, 
éte.,..R. Co. v. -HMand, 101. Md: “233, 


61 A 285. 

Nebr. —McGahey v. Citizens’ R. Co., 
88 Nebr. 218, 129 NW 2938; Rapp v. 
Sarpy County, 71 Nebr. 382, 98 NW 
1042, 102 NW 242. 

N. C.—Jordan v, Asheville, 112 N. 
Cc. 748, 16 SE 760. 


Or.—Ford v. Umatilla County, 15 
OPO SOL oe 
Pa.—Sopherstein v. Bertels, 178 


Pa. 401, 35 A 1000; Hays v. Gallag- 
her, 72 Pa. 136; Swanwick v. Monon- 
gahela City, 36 Pa. Super. 628; Wam- 
pum First Nat. Bank v. Western Un- 
ion Tel. Co., 34 Pa. PUREE: 488. 

Tex._Houston, etc., Co. v. Har- 
ris, 103 Tex. 422, 128 *ow 897 {aft 
(Civ. A.) 120 SW 500]. 
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eordingly, although it is frequently said that, where 
the circumstances established by plaintiff’s own evi- 
dence show that he was guilty of negligence or 
raise a presumption against him in respect of the 
exercise of due care, the burden is on him to rebut 
the presumption or establish affirmatively his free- 
dom from contributory negligence,1! a more accurate 
statement’? is that, wherever plaintiff’s own case 
presents evidence which, if unexplained, would make 
out prima facie contributory negligence on his part, 
there must be further evidence exculpating him o 
he fails to establish a cause of action.'3 ; 

[§ 759] (c) Absence of Contributory Negligence 
In a minority of juris- 


as Part of Plaintiff’s Case. 


Utah.—Harrington v. Bureka Hill 
Min. Co., 17 Utah 300, 53 P7387. 

Va.—Washington, etc., R. Co. Vv. 
Vaughan, 111 Va. 785, 69 SE 1035. 

Wis.—Monrean v. Eastern Wiscon- 
sin. R,,., ete, Co.,-.152,,Wis.. 618, 140 
NW 309; Randall v. Northwestern 
Tel. Co., 54 Wis. 140, 11 NW 419, 41 
AmR 17. : 

And see cases supra note 88. 

[a] Discussion of rule.—(1) “If 
evidence tending to establish that 
proposition comes out in the plain- 
tiff's proof of the circumstances of 
the injury, it is of course available 
to the defendant; but it is treated 
in that case precisely as it would 
be treated if that evidence had been 
produced by him. It may be said 
to be weighed by the jury as his 
evidence, and the burden is on him 
that there shall be a preponderance 
of evidence against the plaintiff on 
the question of contributory negli- 
gence. The question is not whether 
the plaintiff has acquitted himself 
of negligence, but whether the de- 
fendant, by adopting what comes 
from the plaintiff's witnesses and by 
what he produced himself, has a pre- 
ponderance of evidence to the effect 
that the plaintiff had contributed to 
his injury by his own negligence.” 
Harmon v. Washington, ete., R. Co., 
13. DEC. pb tebo Pat 147-U. Se B71, 
13° SCt 557, 37 L.,ed,. 284]. (2). “Of 
course, if the testimony of a plain- 
tiff establishes that he is guilty of 
contributory negligence so as to de- 
bar him from recovering damages, 
it is not necessary that the defend- 
ants should establish over again, by 
their own testimony, such _negli- 
.”’ Moulton vy. Aldrich, 28 Kan. 


Harrington y. Hureka Hill Min. Co., 

17 Wtah 300,538 73.) CG) sit.1s not 

necessary for the defendant to offer 

evidence of contributory negligence, 
for if the plaintiff's evidence dis- 
closés it the defendant can rely on 
it before the jury, and, of course, 
can do so in order to take the case 
from the jury when the evidence 

justifies that action.” Vannort v. 

Chestertown, 132 Md. 685, 692, 104 

A 113. To same effect Swanwick v. 

Monongahela City, 36 Pa. Super. 628. 
Weight and sufficiency of evidence: 

Generally see infra § 833. 

Use by defendant of evidence ad- 
duced by plaintiff see infra § 844. 
11. See supra notes 95-5. 

12. Harrington v. Butte, etc., R. 
ae 37 Mont. 169, 95 P 8, 16 LRANS 
395. 

13. Denver, etc.; R. Co. vy. Ryan, 
17,-Colo.. 98, 28 P 79; Grant:‘v. Chi- 
cago, etc., R. Co., 78 Mont: 97, 252 P 
382; Holland v. Pence Auto. Co., 72 
Mont. 500, 234 P 284; Haney v. Mu- 
tual Creamery Co., 67 Mont. 278, 215 
P 656; Puckett v. Sherman, 62 Mont. 
395, 205 P 250; George v. Northern 


Pac. R.-,Co.;.169.; Mont, 1627); 196 PP 
_869;; Meehan v. Great. Northern R. 
.Co., 43,.Mont. 72, 114° P 781; Har- 


rington v. Butte, ete., R. Co., 37 Mont. 
169, 95 P. 8,16 LRANS 395; 
v. Sarpy County, 71 Nebr. 382, 


Rapp | clared, 


NEGLIGENCE 


plaintiff, or the 


NW 1042, 102 NW 242; Hommel v. 
Badger State Inv. Co., 166 Wis. 235, 
165 NW 20; Monrean v. Hastern Wis- 
consin R., etc., Co., 152 Wis. 618, 140 


NW 309. And see cases supra notes 
6-12. 
{a] “This doctrine has the sup- 


port of practically all of the authori- 


ties.” Harrington v. Butte, etc. R. 
Coy. )3%, Mont; 1169," 173; 95, P 852516 
LRANS 395. 

[b] A statutory presumption that 


a person exercises ordinary care for 
his own safety does not affect the 
opetation of this rule. Meehan v. 
Great Northern R. Co., 43 Mont. 72, 
114 P 781. 

14. See statutory provisions. 

Statutes particularly applicable to 
actions involving persons in particu- 
lar status or occupation or involving 
particular estates or kinds of prop- 
erty see appropriate titles in this 
work. 

Statutory changes plac: burden 
of proving contributory negligence on 
defendant generally see supra § 756. 


15. See supra § 756 notes 68, 69. 
16. Conn.—Mezzi v. Taylor, 99 
Conn. 1, 120 A 871; Seabridge v. 


Poli, 98 Conn. 297, 119 A 214; Kruck 
v. Connecticut Co., 84 Conn. 401, 80 
A 162; Clarke v. Connecticut Co., 83 
Conn, ) 215) (6 (A). b23° © Connor’. vy, 
Connecticut R., etc., Co., 82 Conn. 
170, 72 A 934; Fay v. Hartford, etc., 
R. Co., 81 Conn. 330, 71 A 364; Wood 
v. Danbury, 72 Conn. 69, 43 A 554; 
Ryan _v. Bristol, 63 Conn. 26, 27 <A 
309; Fox y. Glastenbury, 29 Conn. 
204; Park v.. O’Brien,.28 Conn. 339. 

Tll.—Opp v. Pryor, 294 Ill. 538, 128 
NE 580; Pienta v. Chicago City R. 
Co., 284 Ill. 246, 120 NE 1; Chicago, 
etc., R.Co. v. Heerey, 203 Ill, 492, 
68 NE 74; West Chicago St. R. Co. 
v. Liderman, 187 Ill. 463, 58 NE 367, 
79 AmSR 226, 52 LRA 655; Chicago, 
etc., R. Co. v. Levy, 160,Ill. 385, 43 
NE 357 [rev 57 Ill. A. 365]; Illinois 
Cent, R. Co. v. Nowicki, 148 Ill. 29, 
85 NE 358 [aff 46 Ill. A. 566]; Kep- 
perly v. Ramsden, 83 Ill. 354; Chi- 
caro,..etc.,, KR. Co. v-, Hazzard, 26 T. 
373; Galena, etc., R. Co. v. Fay, 16 
Ill. 558, 68 AmD 323; Burns v, Chi- 
CAFO CtC. ook... Coin, 20 Pelle, Auk 
Gustavson v. Hester, 211 Ill. A. 439; 
Morolewski v. McCurrie, 205 Ill. A. 
551; Riordan. v. Chicago City R. Co., 
178 Ill. A. 323; Hewes v. Chicago, 
OLGy,) vive Oar yt Lane lls Bao xe ay wet pee 
Ill, 500, 75 NE 515]; Wilson v: Illi- 
nois Cent. R: Co., 109 Ill. A, 542 [aft 
210° Ill. 603, 71 NE .398 Potter v. 
Sjorgren, 91 Ill. A. 530; Mutual Wheel 
Co... v. Mosher, 85 Tl... A. 240; Hei- 
Nan Ve ieamnare Th. Lie A PRA 
Peoria v. Adams, 72 Ill. A. 662; Werk 
v. Illinois Steel Co., 54 Ill. A. 302 
{aff 154 Tll. 427, 40 NE 442]; Tli- 
nois Cent. R. Co. v. Trowbridge, 31 
Ill, A, 190. See Calumet Iron, etc., 
COue Ve. Martin 1D Til: iSpSmenstcu. 6s 
NE 456 (“from the earliest reported. 
case in our Reports, where the ques- 
tion was passed upon, to the present! 
time,—a period of more than thirty 
years,—the general rule has been de- 
and recognized 


in opinions 
98 | announced from time to time, iene 


[8§ 758-759 


\ 


dictions, in the absence of statutory changes,* par- 
ticularly with reference to actions for wrongful 
death,'® it is firmly established as part of the com- 
mon law that, in all actions to recover damages for 
injuries alleged to have been caused by the negli- 
gence of defendant, the burden is upon plaintiff 
to establish as an affirmative fact and as a neces- 
sary part of his case not only the negligence of 
defendant, but that at the time of the accident 


person killed or injured, was in 


the exercise of due care and caution or was not 
guilty of negligence on his part contributing to 
the injury complained of.1¢ 


This burden, under 


in order to recover for injuries from 
negligence it must be alleged and 
proved that the party injured was, 
at the time he was injured, observ- 
ing due or ordinary care for his per- 
sonal safety’’). 

Iowa.—In re Hill, 202 Iowa 1038, 
208 NW 334, 210 NW 241; Brekke 
v. Rothermal, 196 Iowa 1288, 196 NW 
84; Zellmer v. Hines, 196 Iowa 428, 
192 NW 281; Caplan v. Reynolds, 
191 Iowa 453, 182 NW 641; Dreier 
v. McDermott, 157 Iowa 726, 141 NW 
315, 50 LRANS 566; Buchholtz v. 
Radcliffe, 129 Iowa 27, 105 NW 336; 
Whitesell v. Hill, 66 NW _. 894, 101 
Iowa 629, 70 NW 750, 37 LRA °830; 
Rabe v. Sommerbeck, 94 Iowa 656, 
63 NW 458; Gamble v. Mullin, 74 
Iowa 99, 36 NW 909; Gwynn v. Duf- 
field, 66 Iowa 708, 24 NW 523, 55 
AmR 286; Bonce v. Dubuque St. R. 
Co., 53 Iowa 278, 5 NW 177, 36 AmR 
221; Murphy v. Chicago, etc., R. Co., 
45 Iowa 661; Patterson v. Burling- 
ton, etc., R. Co., 38 Iowa 279; Rey- 
nolds v. Hindman, 32 Iowa 146; Baird 
v. Morford, 29 Iowa 531; Greenleaf 
v. Illinois Cent. R. Co., 29 Iowa 14, 
4 AmR 181; Rusch y. Davenport, 6 
Iowa 443. f 

Me,—Anderson y. Androscoggin 
Pulp Co., 185 A 249; Ouellette v. 
Grand Trunk R. Co., 106 Me. 153, 76 
A 280, 188 AmSR 340; Day v. Bos- 
tOn, ete RL (Coy +96" Ne 201 ban 
771, 90 AmSR 335; Ward v. Maine 
Cent. R..Co., 96' Me. 186, 51 °A 947% 
Cunningham y. Bath Iron Works, 92 
Me. 501, 43 A 106; McLane v. Per- 
kins, 92 Me.' 39, 42 A’ 255, °43 LRA 
487; Giberson v. Bangor, etec., R. Co., 
89 Me. 337, 36 A 400; Mosher v: 
Smithfield, 84 Me. 334, 24 A 876; 
Gallagher v. Proctor, 84 Me. 41, 24 A 
459; Guthrie vy. Maine Cent. R. Co., 
81 Me, 572, 18 A'295; Lesan v.’ Maine 
Cent="R." Co., 77 Met [85 "°State yv- 
Maine Cent. R. Co:, 76 Me. 357, 49 
AmR 622; Benson vy. Titcomb, 72 Me. 
31; Gleason vy. Bremen, 50 Me. 222; 
Dickey v..Maine Tel; Co., 43 Me. 
492; Waldron v., Portland, etc, R. 
Co., 35 Me. 422; Perkins v. Bastern 
R. Co., 29, Me. 307, 50> AmD* 589% 
Kennard y. Burton, 25 Me. 39, 48 
AmD 249; French v. Brunswick, 21 
Me. 29,°38 AmD' 250.) | 

Mich.—Vinton vy, Plainfield Tp., 208 
Mich, 179," 175 “NW, 403: Gillett® vy; 
Michigan United Tract. Co., 205 Mich. 
410, 171 NW 563; Shadduck v. Grand 
Rapids, ete. R. Co., 179 Mich. 438, 
146 NW 2388; Rohlfs v. Fairgrove iia 
174 Mich. 555, 140 NW 908: Gates 
v. Beebe, 170 Mich. 107, 135 NW 934: 
Adams v. Iron Cliffs Co:, 78 Mich. 
271, 44 NW 270, 18 AmSR 441; Gug- 
genheim v. Lake Shore, etc., R. Co., 
66 Mich. 150, 33 NW 161; Mynning 
v. Detroit, etc., R. Co., 59 Mich. 257, 
26 NW 514, 64 Mich. 93, 31 NW 147, 
8 AmSR. 804, 67 Mich. 677, 35 NW 
811; Brewer v. Flint, etc., R. Co., 56 
Mich. 620, 23 NW 440: Pzolla v. 
Michigan Cent. R. Co., 54 Mich. 273, 
20 NW 71; Teipel v. Hilsendegen, 44 
Mich, 461, 7 NW 82; Michigan Cent. 
R. Co. v. Coleman, 28 Mich. 440; Kelly 
v. Hendrie, 26 Mich. 255; Lake Shore, 
ete.,” R. Co. v., Miller,’ ‘25 Mich. 274° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


q 
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the rule hereinabove discussed, rests upon plaintiff | throughout the entire case and never shifts to de- 


Detroit, ete. R.. Co. v. Van Stein- 
burg, 17 Mich. 99. : 

N. Y.—See infra this note [d]. 

R. I.—Savage v. Rhode Island Co., 
28 R. I. 391, 67 A 633; Judge v. Nar- 
ragansett Electric Light Co., 21 R. 
I. 128, 42 A 507 [new trial den 23 R. 
I. 208, 49 A 961, and expl Cassidy v. 
Angell, 12 R. I. 447, 34 AmR 690]. 

Vt.—Crichton vy. Barrows Coal Co., 
Inc, gis9 A> 2oa- Carpenter. vy. Cen= 
tral Vermont R. Co., 93 Vt. 357, 107 
A 569; Bancroft v. Cote, 90 Vt, 358, 
98 A 915; Wentworth y. Waterbury, 
90 Vt. 60, 96- A 334; Duggan _ v. 
Heaphy, 85 Vt. 515, 838 A 726; Wini- 
fred v. Rutland R. Co., 71 Vt. 48, 42 
A 980; Bovee v. Danville, 53 Vt. 
183; Walker v. Westfield, 39 Vt. 246; 
Hyde v. Jamaica, 27 Vt. 443; Bar- 
ber v. Essex, 27 Vt. 62. 

[a] In Indiana (1) under the rule 
prevailing at common law, the bur- 
den was on plaintiff to prove free- 
dom from contributory negligence in 
all actions for damages based on 
negligence (Standard Brewery v. 
Musulin, 189 Ind. 231, 125 NE 170; 
Nichols v. Baltimore, etc, R. Co., 
33 Ind. A. 229, 70 NE 183, 71 NE 
180), (2) whether for injuries to 
property (Baltimore, etc., R, Co. v. 
Young, 153 Ind. 163, 54 NE 791; 


Plymouth v. Fields, 125 Ind. 323, 25. 


NE 346; Miller v. Miller, 17 Ind. A. 
605, 47 NE 338) (3) or person (In- 
dianapolis v. Keeley, 167 Ind. 516, 79 
NE 499; Evansville St. R. Co. v. Gen- 
try, 147 Ind. 408, 44 NE 311, 62 Am 
SR 421, 37 LRA 378; Conner v. Citi- 
zens’ St. R. Co., 146 Ind. 430, 45 NB 
662; Kauffman v. Cleveland, etc., R. 
Co., 144 Ind. 456, 43 NE 446; Oleson 
v. Lake Shore, etc., R. Co., 143 Ind. 
465, 42 NE 736, 32 LRA 149; Lake 
Brie, ete., R. Co. v. Stick, 143 Ind. 
449, 41 NE 365; Miller v. Louisville, 
etc., R. Co., 128 Ind. 97, 27 NE 339, 
25 AmSR 416; Plymouth v. Fields, 
125 Ind. 323, 25 NE 346; Cincinnati, 
etc., R. Co. v. Howard, 124 Ind. 280, 
24 NE 892, 19 AmSR 96, 8 LRA 593; 
Chicago, etc., R. Co. v. Hedges, 118 
Ind. 5, 20 NE 530; Indiana, etc., R. 
Co. v. Greene, 106 Ind. 379, 6 NE 603, 
55 AmR 736; Toledo, etc., R. Co. v. 
Brannagan, 75 Ind. 490; Wamsley v. 
Cleveland, ete., R. Co., 41 Ind. A. 
147,82 NE 490, 83 NE 640; Salem 
v. Walker, 16 Ind. A..687, 46 NE 90; 
Lake Shore, etc., R. Co. v. Boyts, 16 
Ind. A. 640, 45 NE 812; McQueen vy. 
Elkhart, 14 Ind. A. 671, 43 NE 460; 
Pittsburgh, etc., R. Co. v, Bennett, 9 
Ind. A. 92, 35 NE 1033). (4) But 
the rule was changed by statute 
placing the burden on defendant in 
actions for injury to person, or death. 
See supra § 756 note 68 [a]. (5) 
However, this statute does not 
change the rule in actions to recover 
damages for injury to personal prop- 
erty. Standard Brewery v. Musulin, 
189 Ind. 231, 125 NE 70; Ft. Wayne, 
ete.. Tract. Co. v. Monroeville Home 

’ Co., 179 Ind, 334, 100 NE 69; 
Rhea v. Sawyer, 54 Ind. A. 512, 102 
NE 52; Cincinnati, etc., St. R. Co. v. 
Klump, 37 Ind. A. 660, 77 NE 869. 
(6) In such actions \the rule that 
plaintiff has the. burden of proving 
his freedom from contributory neg- 
ligence which existed before the stat- 


te is still in force. Koplovitz v. 
Sees 197 Ind. 475, 151 NE 390; 
Engle v. Cleveland, etc., R. Co., 197 


Ind. 263, 149 NE 6438; Standard Brew- 
ery v. Musulin, 189 Ind. 231, 125 NE 
70: Pittsburgh, etc., R. Co. v. Dove, 
184 Ind. 447, 111 NE 609; Evansville, 
etc., Tract. Co. v. Williams, 183 Ind. 
633. 109 NE 963; Ft. Wayne, etc., 
Tract. Co. v. Monroeville Home Tel. 
CGo., 179 Ind. 334, 100 NE 69; Cleve- 
jJand, ete., R. Co. v. Tauer, 176 Ind. 
621, 96 NE 758, 39 LRANS 20; Steele 
v. Bloomington, 83 Ind. A. 73, 147 
NE 718; Indianapolis, etc., Tract. Co. 
v. Sherry, 65 Ind. A. 1, 116 NE, 594; 
Julius Keller Constr. Co. v. Herkless, 
59 Ind. A. 472, 109 NE 797; Acker- 
man v. Pere Marquette R. Co., 58 Ind. 


A. 212, 108 NE 144; Rhea v. Sawyer, 
54 Ind. A. 512, 102 NE 52; Delaware, 
etce., Counties Tel. Co. v. Fleming, 53 
Ind. A. 555,.102 NE 1638; Cincinnati, 
etc., St. R. Co. v., Baltimore, ete., R 
Co., 50 Ind. A. 288, 98 NE 304; Cleve- 
land, etc., R. Co. v. Moore, 45 Ind. A. 
58, 90 NE 93; Cincinnati, ete., St. R. 
ee v. Klump, 37 Ind. A. 660, 77 NE 

[b] In Massachusetts (1) the 
common-law rule was changed by 
statute making contributory negli- 
gence a defense to be proved by de- 
fendant in all actions. See supra § 
756 note 63 [a]. (2) “The previous 
state of the law... was that ordi- 
narily in actions for personal injury 
the plaintiff was bound to prove that 
he was in the exercise of due care 
at the time of receiving the injury. 
That was an affirmative proposition. 
It must be proved either by direct 
evidence or as a fair deduction from 
established facts. The burden of 
proof on that point rested upon the 
plaintiff. While, if the circumstances 
under which the injury was received 
were Shown and the evidence ex- 
cluded fault on the part of the per- 
son injured, and there was nothing 
in his conduct to which his injury 
might be attributed, due care might 
be inferred from the absence of all 
appearance of fault, nevertheless it 
was an issue which the plaintiff 
must establish by some kind of evi- 
dence. There was no presumption 
about it one way or the other. If 
there was a failure of evidence, the 
plaintiff would not get on. The cases 
to this effect are very numerous. 
See, for example, Hilton v. Boston, 
171 Mass. 478, 51 NE 114; Maguire 
v. Fitchburg R. Co., 146 Mass. 379, 
382, 15 NE 904, and Lizotte v. New 
York Cent., ete, R. Co., 196 Mass. 
519, 83 NE. 362.” Duggan v. ‘Bay 
State St. R. Co., 230 Mass. 870, 375, 
119 NE 757, LRA1918E 680. To same 
effect Smith v. New England Cotton 
Yarn Co., 225 Mass. 287, 114 NE 353; 
Hayes y. Boston El. R. Co., 224 Mass. 
3038, 112 NE 484; McCulloch v. Need- 
ham, 217 Mass. 227, 104 NE 484; 
Ralph vy. Cambridge Blectrie Light 
Co., 200 Mass. 566, 86 NE 922; Young 
v. Small, 188 Mass. 4,.73 NE 1019, 
108 AmSR 457; Brennan vy. Standard 
Oil Co., 187 Mass. 376, 73 NE 472; 
Walsh v. Boston, ete, R. Co., 171 
Mass. 52, 50 NE 453; Dacey v. New 
York, etc., R: Go., 168 Mass. 479, 47 


NE 418; Planz v. Boston, etc., R. 
Co.,, 157.Mass, 377;;.32 NE. 356,- 17 
LRA 835; Peverly v. Boston, 136 


Mass. 366, 49 AmR. 87; Mayo v. Bos- 
ton, ete., R. Co., 104 Mass. 137; Mur- 
phy v, Deane, 101 Mass, 455,.3 AmR 
390; Gahagan v. Boston, ete., R. Co., 
1 Allen 187, 79 AmD 724; Holly v. 
Boston Gaslight Co., 8 Gray 123, 69 
AmD 283; Robinson v. Fitchburg, 
OtC.4 Dial Oinety Glayra 92, LUeas. Nv. 
New Bedford, etc., R. Co., 6 Gray 64, 
66 AmD 406; Carsley v. White, 21 
Pick. 254,.32 AmD /259;, Adams. v. 
Carlisle, 21 Pick. 146; Lane v, Crom- 
bie, 12, Pick. 177. 

[c] In New Hampshire.—(1) At 
common law it was incumbent upon 
a plaintiff in a personal injury case 
to prove due care on his part, or free- 
dom from contributory negligence by 
a preponderance of the. evidence. 
Vaughan v. Boston, etc., R. Co., 78 
N. H. 615, 108 A 129; Murphy v, Bos- 
ton,,-ete., RiiCo., 04 N..B., 573,094 A 
967; Bonnin v. Boston, etc., R. Co., 
77. N. H. 559, 94 A 196; Doucette v. 
Boston, etc., R. Co., 77 N. H. -419, 92 
A 738; Wright v. Boston, etc., R. Co., 
74 N. H, 128, 134, .65 A 687, 124 Am 
SR 949, 8 LRANS 882 (‘‘Some text- 
writers have inaccurately stated the 
New Hampshire rule otherwise’’); 
Waldron v. Boston, etc., R. Co.,. 71 
N. H, 362, 52 A 448; Gahagan v. 
Boston, etc., R: Co., 70 N. H. 441,50 
A 146, 55 LRA 426; Hutchins v. 
Macomber, 68 N. H. 473, 44 A 602; 
Lyman v. Boston, etc., R. Co, 66 N. 


H. 200, 20 A 976, 11 LRA 364. (2) 
But this rule was changed by stat- 
ute (L. [1915] ¢ 148) so as to place 
the burden of proving plaintiff's con- 
tributory negligence 'on defendant in 
all tort actions for personal injuries. 
See supra § 756 note 68 [b]. 

[d] In New York (1) in the earli- 
est cases there was some doubt and 
confusion on the question as to the 
burden of proving contributory neg- 
ligence. See Johnson v. Hudson River 
R., Co,, 20 NOY. (6,75. Amb 375° Cit 
cannot be said as a universal rule 
either that it lies on plaintiff to prove 
affirmatively that he was not guilty 
of negligence, or on defendant to 
prove the contrary, in order to estab- 
lish his defense); Button v. Hudson 
River R. Co., 18 N. Y¥. 248 (the bur- 
den was on plaintiff to prove that he 
had not been guilty of negligence, 
but as such negligence was not to be 
presumed, direct evidence to disprove 
it was not required from plaintiff in 
the first instance). (2) Some of the 
subsequent decisions held that con- 
tributory negligence was a matter of 
defense, the burden of proving which 
was on defendant and that plaintiff, - 
to entitle him to recover, was under 
no obligation to prove anything but 
the injury and that it was caused by 
defendant’s negligence. Hackford v. 
New York Cent. R. Co., 6 Lans. 381, 
13 AbbPrNS 18, 43 HowPr 247 [aff 
53 N. Y. 654 mem]; Robinson v, New 
York, etce.,.R. Co., 65 Barb. 146 [aff 
66.N. Y. 11, 28 AmR 1] (declaring 
that the statement to the contrary in 
Warner v. New York Cent. R. Co., 44 
N. Y. 465 was obiter in that case and 
is not binding as authority). (3) But 
the rule as stated in the text, that 
plaintiff has the burden of proving 
absence of contributory negligence, 
was finally adopted and, with the ex- 
ception of actions for negligence re- 
sulting in death which was changed 
by_statute (See supra § 756 note 69 
[b]), is. the well settled law in this 
state. Lyman v. Potsdam, 228 N. Y. 
398, 127 NE 312; Zucker y. Whitridge, 
205 N. Y. 50, 98 NE 209, 41 LRANS 
683, AnnCas1913D 1250; Baxter v. 
Auburn, etc., Electric R. Co., 190 N. 
Y. 439, 83 NE 469; Whalen v. Citi- 
zens’ Gas. Light Co., 151 N. Y. 70, 45 
NE 363; Morris v. Lake Shore, etc., 
R. Co., 148 N.  Y.182,. 42. NB 579: 
Riordan v. Ocean SS. Co., 124 N. Y. 
655, 26 NE 1027; Wiwirowski v. Lake 
Shore, etc., R.Co.,. 124 Noy. 420, 26 
NE 1023; Tucker v. New York Cent., 
etc., R. Co., 124 N. Y. 308, 26 NE 916, 
21 AmSR 670; Brickell.v. New York 
Cent,, .ete., R.. Co., 120 N. ¥. 290, 24 
NE 449, 17 AmSR 648; Tolman v. 
Syracuse, . etc... R:' Co., 98. N.Y. 198, 
50 AmR 649; Lee v. Troy Citizens’ 
Gas-Light Co., 98 N. Y. 115; Hart v. 
Hudson River Bridge Co., 84 N. Y. 56: 
Hale v. Smith, 78 N. Y. 480; Cordell 
MonINew.., Org, Cent.) ete, IR. Con te 
N. Y. 330;, Warner v. New York Cent. 
R. Co., 44 N. Y. 465; Weill v. New 
York, 147 App. Div. 634, 132 NYS 609; 
Kane v. Williams, 140 App. Div. 857, 
125 NYS 641; Axelrod v, New York 
City R. Co., 109 App. Div. 87,.95 NYS 
1072; Lowry v. Anderson Co., 96 App. 
Div. 465, 89 NYS 107; Thompson y. 
Metropolitan St..R. Co., 89 App. Div. 
10, 85 NYS 181; Frounfelker v. Dela- 
ware, ete. RCo. 74 App. Dive 224, 


77 NYS _ 470; Bruce v. Brooklyn 
Heights R. Co., 68 App. Div. 242, 74 
NYS (324; Sparks v. Siebrecht, 19 


App. Div. 117, 45 NYS 993; McDonnell 
v. Henry Elias Brewing Co., 16 App. 
Diy, 223, 44 NYS 652; Dorr v. Mc- 
Cullough, 8 App. Div. 327, 40 NYS 
806; Burk vy. Edison Gen, Electric 
Co., 89 Hun. 498, 35 NYS 313; Von 
Atzinger v. New York Cent., etc., R. 
Co., 83 Hun 120, 31 NYS 632; McDer- 
mott v. Third Ave. R. Co., 44 Hun 107 
{aff 115 N.Y. 670, 22 NE 1126]; Mc- 
Lain v. Van Zandt, 39 N. Y. Super. 
347; Brenstein vy. Mattson, 10 Daly 
336; Gallagher v. Halpern, 95 Misc. 
185, 159 NYS 160; Geoghegan v, Atlas 
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fendant.17 However, it has been held that in order | 


to sustain this burden, as in the case of negative 
allegations generally,!® it is not necessary that there 
should be evidence distinctly directed to that nega- 
tive proposition,!® and that, where plaintiff has made 
out a prima facie case which discloses nothing but 
that his conduct-at the time was proper and pru- 
dent, he is not bound to go further until this has 
been impugned by some evidence on the other side.”° 

Absence of knowledge of a defect or danger as 
evidencing the absence of contributory negligence 
must be shown by plaintiff.*1 

Exception to rule. It has been held that, where 
defendant relies on plaintiff’s violation of a statute 
or ordinance to establish contributory negligence, 
and such violation does not otherwise appear, the 
burden is on defendant to show it.?? 

As affected by pleadings. Although plaintiff in 
an action for personal injuries failed to allege his 
freedom from negligence contributory to the injury 
complained of, as required in some of the jurisdic- 


tions under consideration,”* the fact that defendant 
SS. Co., 3 Mise. 224, 22 NYS 749, 6] tribute to the 
Misc. 127, 25 NYS 1116 [aff 146 N. Y. 
i] 
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injury. 
Hindman, 32 Iowa 146. 
Application of rule.—In an ac- 
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pleads contributory negligence by way of defense 
does not shift the burden of proving such fact upon 
defendant, but plaintiff still has the onus of estab- 
lishing his own freedom from fault;** and the rule 
is the same where plaintiff has properly alleged his 
freedom from fault and defendant unnecessarily 
pleaded that plaintiff was guilty of contributory 
negligence.?> 

[§ 760] (4) Last Clear Chance. A plaintiff, who 
admits negligence on his own part and seeks to 
avoid its consequences upon the theory that the 
injury was avoidable notwithstanding his negli- 
gence,?® has the burden of showing, in order to 
entitle him to recover, that the circumstances under 
which the injury occurred were such that defend- 
ant after perceiving plaintiff’s peril had the last 
clear chance to avoid the accident and could by the 
exercise of ordinary care have avoided injuring 
him,?? and this fact must be proved like any other 
fact upon which plaintiff relies.28 Thus it must 
be shown that the injured person was in fact in a 


Hawes v. Burlington, ete., R. Co., 64 
Iowa 315, 20 NW 717. See Whitesell 
v. Hill, (lowa) 66 NW 894, 101 Iowa 


Reynolds v. 


369, 40 NE 507]; Popick v. B. B. Neal 
Hardware Co., 164 NYS 4138; Slotnick 
v. Prague Amusement Co., 161 NYS 
288; Sinay v. Chesebro-Whitman Co., 
140 NYS 1074; Nack v. Michaeliski, 
134 NYS 1113; Riesenberg v. Gold- 
stein, 126 NYS 612; Thies v. Thomas, 
77 NYS 276; Schindler v. New York, 
etc.,_ RK. Co., 1 NYSt 289, 

{e] In North Carolina (1) the rule 
originally adopted was that the bur- 
den was upon plaintiff to negative 
contributory negligence on his part. 
Owens v. Richmond, etc., R. Co., 88 
N. C. 502. (2) But the rule was sub- 
sequently changed by statute so as 
to make it a matter of defense to be 
proved by defendant. See supra § 756 
note 63 |b]. 

[f] “The reason of this rule is, 
that the plaintiff must prove all the 
facts which are necessary to entitle 
him to recover, and this is one of 
those facts. It was necessary for the 
plaintiff to prove, first, negligence on 
the part of the defendant, in respect 
to the collision alleged, and, secondly, 
that the injury to the plaintiff oc- 
curred in consequence of that negli- 
gence. But in order to prove this 
latter part, the plaintiff must show 
that such injury was not caused, in 
whole, or in part, by his own negli- 
gence; for, although the defendant 
was guilty of negligence, if the plain- 
tiff’s negligence contributed essen- 
tially to the injury, it is obvious that 
it did not occur by reason of the de- 
fendant’s negligence. Therefore the 
plaintiff would not prove enough to 
entitle him to recover, by merely 
showing negligence on the part of 
the defendant; but he must go fur- 
ther and also prove the injury to 
have been caused by such negligence, 
by showing a want of concurring 
negligence on his part, contributing 
materially to the injury.” Park v. 
O’Brien, 23 Conn. 339, 345. 

[g] Criticism of rule.—‘‘It is re- 
versing a well recognized rule of 
pleading in requiring plaintiff to al- 
lege and prove the non-existence of 
facts that when established would 
constitute a defense to his own ac- 
tion.”” Paducah, etc., R, Co. v. Hoehl, 
12 Bush (Ky.) 41, 47. 

[h] A statute requiring the tum- 
bling rods of threshing machines to 
be boxed, and providing that the per- 
son or persons owning or running 
such machines shall be liable in dam- 
ages to any person injured by reason 
of neglect to do so, does not change 
the rule requiring plaintiff to prove 
that his own want of ordinary care 
and prudence did not directly con- 
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tion for wrongful death due to the 
collapse of a derrick, brought against 
the manufacturer, the burden was on 
plaintiff to show a substantial com- 
plianece with the plans and instruc- 
tions as to the erection and assem- 
bling of the derrick, accompanying it 
when purchased. Sanders v. Kalama- 
zoo Tank, etc., Co., 205 Mich. 339, 171 
NW 5238. 

{j] That danger was incurred to 
save life must be shown by plaintiff. 
Klomp vy. Chicago, ete., R. Co., 210 Il. 
AL 375: 

[k] Im an action by physician to 
recover for services the burden of 
proving plaintiff's lack of ordinary 
care and_ skill is on defendant. 
Ae Te v. Tyler, 64 Conn. 432, 30 A 


Statutory changes as to burden of 
proof in action for wrongful death 
see supra § 756 notes 68, 69. 


17. See supra § 754 notes 35-45. 
18. See Evidence § 15. 
19. Duggan v. Heaphy, 85 Vt. 515, 


83 A 726; Winifred v. Rutland R., Co., 
71 Vt. 48, 42 A 980; Barber v. Essex, 
27 Vt. 62. 

20. Hill v. New Haven, 37 Vt. 501, 
88 AmD 613; Barber y. Essex, 27 Vt. 
62; Lester v. Pittsford, 7 Vt. 158. 

[a] “The plaintiff in such case is 
bound to make out affirmatively, that 
his damage was caused by the defect 
in the highway in order to recover. 
Evidence which proves affirmatively 
that the injury was-caused by the 
defect in the highway, must neces- 
sarily to a certain extent show nega- 
tively, that it was not caused by any- 
thing else.” Hill v. New Haven, 37 
Vt. 501, 508,88 AmD 613. To same 
effect Brothers y. Rutland R. Co., 71 
Vt. 48, 50, 42 A 980 (‘The burden is 
upon the plaintiff to show that the 
defendant’s negligence was the sole 
operative cause of the injury, which 
is equivalent to saying that no want 
of due care on the part of the intes- 
tate helped to cause the accident’’); 
Dovee v. Danville, 53 Vt. 183. 

{b] If the proof be deficient, the 
consequences must fall where the 
onus probandi rests. Hyde v. Ja- 
maica, 27 Vt. 443; Lester v. Pitts- 
LOrd, 27 Vo. dss 

21. Chicago, etc., R. Co. v. Heerey, 
203 Ill. 492, 68 NE 74. 

22. Cairo, etc., R. Co. v. Woosley, 
85 Ill. 870; Haumesser y. Central 
Brewing Co., 158 Ill. A, 648. 

23. See supra §§ 692-695. 

24 Cahill v. Illinois Cent. R. Co., 
137 Iowa 577, 115 NW 216; Gamble v. 
Mullin, 74 Iowa 99, 36 NW _ 909; 


629, 70 NW 750, 37 LRA 830 (where, 
under such state of the pleading, an 
instruction that the burden was on 
plaintiff to show his freedom from 
negligence was held properly given). 

[a] Reason for rule.—‘‘The issue 
on that question is the same as 
though plaintiff had made the proper 
saverment.” Cahill v. Illinois Cent. 
R. Co., 137 Iowa 577, 583, 115 NW 216. 

25. Hawes v. Burlington, etc., R. 
Co., 64 Iowa 315, 20 NW 717. 

See supra §§ 539-545. 

27. Ark.—St. Louis, etc., R. Co. v. 
Watson, 97 Ark. 560, 184 SW 949; 
Jones v. St. Louis, etc., R. Co., 96 
Ark, 366, 131 SW 958; Chicago, etc., 
R. Co. v. Bunch, 82 Ark. 522, 102 SW 
369; St. Louis, etc., R, Co. v. Town- 
send, 69 Ark. 380, 63 SW 994. 

D. C.—Richmond, ete, R. Co. v. 
Didzoneit, 1 App. 482. 

Mo.—Trigg v. Water, etc., Co., 215 
Mo. 521,,114 SW 972, 20 LRANS. 987. 

N. J.—Nolan v. Davis, 95 N. J. L. 
227, 112 A 188. 

N. C.—Lea v. Southern Public 
Utilities Co., 178 N. C. 509, 101 SE 19; 
Curtis v. Southern R, Co., 130 N. C. 
437, 41 SE 929; Cox v. Norfolk, etce., 
R. Co.; 123 N. C. 604, 81 SE 848. 

Or.—Plinkiewisch v. Portland R., 
ete., Co., 58 Or, 499, 115 P 151; Stew- 
art v. Portland R., ete.,) Co 58 Or. 
oUt, 14) Besse. 

Tex.—Galveston, etc, R. Co. v. 
Price, (Commn. A.) 240 SW 524 [rev 
(Civ. A.) 222 SW 628]. 

Va.—Virginia R., etc., Co, v. -Le- 
land, 143 Va. 920, 129 SE 700; Green 
v. Ruffin, 141 Va. 628, 125 SE 742, 127 
SE 486; Washington, ete, R. Co; v. 
Thompson, 136 Va. 597, 118 SE 76; 
Meanley v. Petersburgh, etc., R. Co., 
133 Va. 1738, 112 SE 800; Hendry vy. 
Virginia R., ete:, .Co., 180. Via. 282, 
107 SE 715; Richmond Pass., etc., Co. 
v. Allen, 101 Va. 200, 43 SE 356. 
abn see cases supra § 750 notes 

[a] An instruction that the bur- 
den was on defendant to prove that 
deceased was guilty of contributory 
negligence, and that it used a proper 
degree of care after being aware of 
such contributory negligence to avoid 
killing him, is erroneous. 
ete., R. Co. v. Townsend, 69 Ark. 380, 
63 SW 994. 

28. Zitnik v. Union Pac, R. Co., 91 
Nebr. 679, 136 NW 995; Washington, 
ete., R. Co. v. Thompson, 136 Va. 597, 
118 SE 76; Meanley v. Petersburgh, 
etc., R.'Co., 133 - Va. 178; 112 SH 800; 
Hendry v. Virginia R., etc., Co., 130 
Va, 282, 107 SH 715. 


For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, | 
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perilous situation®® for a sufficient length of time 
for the person causing the injury to become aware 
of the danger,*° and that having discovered the peril 
there was in fact a sufficient opportunity on his part 
to prevent the occurrence.*! In those jurisdictions 
where the doctrine of last clear chance is dependent 
upon the actual knowledge on the part of the per- 
son causing the injury as distinguished from knowl- 
edge implied from the duty to discover,®? the burden 
of proof is on plaintiff to show the fact of actual 
discovery of the peril.** The fact that plaintiff has 
the burden of proving that defendant had the last 
opportunity to avoid the accident does not operate 
to place on plaintiff the burden of proving his free- 
dom from fault** or relieve defendant from the 
burden of proving the contributory negligence of 
plaintiff when relied upon as a defense,** but plain- 
tiff’s burden in this connection relates to the essen- 
tial fact of his case that defendant’s negligence was 
the proximate cause of the injury to him,?* which 
he must establish, in the circumstances under con- 
sideration, by proof that the subsequent negligence 
of defendant was the proximate cause.?7 Upon simi- 
lar principles, in jurisdictions where freedom from 
contributory negligence is an affirmative part of 
plaintiff’s case,°* if the evidence shows that plaintiff 
was guilty of contributory negligence the burden 
is on him, in order to maintain the action, to show 
that some distinct and later negligence of defend- 
ant was the proximate cause of the injury.®° 


29. Zitnik v. Union Pac. R. Co., 91 


Nebr. 679, 136 NW 995. again shifts, 


NEGLIGENCE 


When it has done that, the burden 
but this time to the 
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When applied to the conduct of the injured per- 
son, as in the case of contributory negligence, the 
doctrine of last chance*® is an affirmative defense, 
and a defendant who relies upon the failure of 
plaintiff or the person injured to utilize the last 
clear chance to avoid the consequences of defend- 
ant’s negligence has the burden of proving this de- 
fense.*! 

[§ 76014] (5) Comparative Negligence. The bur- 
den of establishing the relative degrees of negli- 
gence between plaintiff and defendant is on plain- 
tiff.41% 

[§ 761] (6) Assessment of Damages after Default. 
In jurisdictions where plaintiff has the burden of 
proving both the negligence of defendant and his 
own freedom from contributory negligence*? it has 
been held that, upon a hearing in damages, after 
a default or demurrer overruled and refusal to plead 
over, it is not incumbent upon plaintiff to prove 
the exercise of ordinary care or any other element 
of the cause of action, but that in such a proceed- 
ing the burden is on defendant to show that the 
injury complained of was not occasioned wholly or 
at all by his own negligence but was occasioned 
wholly or in part by the negligence of plaintiff.*# 
Similarly, where by virtue of a statutory provision 
a defendant, by suffering a default and giving notice 
of his intention to suffer such default, elects to 
have the hearing- for assessment of damages by a 
court instead of a jury,*4 he assumes, upon such 


which the defendant suffers a default 
and there is a hearing in damages, 


30. Zitnik v. Union Pac. R. Co., 
supra. 

31. Jones v. St. Louis, etc., R. Co., 
96 Ark. 366, 181 SW 958; Zitnik v. 
Union Pac. R. Co., 91 Nebr. 679, 136 
NW 995; Washington, etc., R. Co. v. 
Thompson, 136 Va. 597, 118 SE 76. 

32. See supra §§ 541-543, 

33. Richmond, etc., R. Co. v. Did- 
zoneit, 1 App. (D. C.) 482; Galveston, 
etc., . Co. v. Price, (Tex. Commn. 
A.) 240 SW 524 [rev (Civ. A.) 222 
SW 628]. . 

34. Lea v. Southern Public Utili- 
tiles Co., 178 N. C. 509, 101 SE 19. 

35. Lea v. Southern Public Utili- 
ties Co., supra. 

36. See supra §§ 751, 752. 

37. Lea v. Southern Public Utili- 
ties Co., supra; Curtis v. Southern R. 
Go., 130 N. C..437, 41 (SB: 929. \Cox: 'v: 
Norfolk, etce., R. Co., 123 N. C. 604, 31 
SE 848. 

[a] Discussion of rule.—(1) “Hach 
issue bears its own burden, and it 
rarely happens that the burden of all 
the issues rests upon the same party. 
In cases of negligence like the pres- 
ent, it changes with each successive 
step, it being necessary for the plain- 
tiff to prove the negligence of the de- 
fendant, the defendant the contribu- 
tory negligence of the plaintiff, and 
again for the plaintiff to show the 
last clear chance of the defendant if 
that issue becomes material. Each 
of these issues depends upon the one 
preceding.”’ Cox v. Norfolk, etc., R. 
Co., 123 N. C. 604, 610, 31 SH 848 
[quot Lea v. Southern Public Utili- 
ties Co., 178 N. C. 509, 511, 101 SE 
19; Curtis v. Southern R. Co., 130 
N. C. 437, 438, 439, 41 SH 929, 930]. 
(2) “The burden was upon the plain- 
tiff to satisfy the jury upon the first 
issue that the defendant was negli- 
gent, and that its negligence was the 
proximate cause of the injury to him. 
This was his only burden. When he 
had established the defendant’s neg- 
ligence as the proximate cause of his 
injuries, the burden then shifted to 
the defendant, and it was required to 
prove, under the second issue, the 
plaintiff's contributory negligence. 


[45 C. J.—5] 


plaintiff, and he must show that un- 
der the third issue, notwithstanding 
plaintiff's negligence, the defendant 
could, by the exercise of ordinary 
care, have prevented: the injury) to 
him.” Lea v. Southern Public’ Utili- 
ties Co., supra. (3) “It will thus be 
seen that the question of the last 
clear chance is in the nature of a 
relative or secondary issue. If it is 
found that the defendant has not 
been negligent, that ends the case in 
favor of the defendant, and no other 
issues are necessary or material. If 
it is found that the defendant’s neg- 
ligence caused the injury, and that 
plaintiff was not guilty of contribu- 
tory negligence, then the only mate- 
rial issue remaining is that of dam- 
ages. If it is found that the negli- 
gence of the defendant caused the 
injury, and that the negligence of the 
plaintiff contributed thereto, then, 
and then only, the issue as to the 
last clear chance becomes material.” 
Curtis v. Southern R. Co., supra. 

38. See supra § 759. : 

39. Butler v. Rockland, etc., St. R. 
Co., 99 Me. 149, 58 A 775, 105 AmSR 
267; Ward v. Maine Cent. R. Co., 96 
Me. 136, 51 A 947; Rider v. Syracuse 
Rapid Transit Rs Co. UT NsoY.1s9), 
63 NE 836, 58 LRA 125. 

40. See supra §§ 539-545. 

41. Sanders v. Taber, 79 Or. 522, 
155, P-1194. 

414%. Chicago, etc., R. Co. v. Har- 
wood, 90 Ill. 425; Indianapolis, etc., 
R. Co, v. Evans, 88 Ill. 63. 

42. See supra § 759. 

43. Nolan v. New York, etc, R. 
Co., 538 Conn, 461, 4 A 106; Crogan v. 
Schiele, 53 Conn. 186, 1 A 899, 5 A 
673, 55 AmR 88; Crane v. Hastern 
Transp. Line, 48 Conn. 361 (limiting 
to the facts Shepard v. New Haven, 
etc., Co., 45 Conn. 54; Batchelder v. 
Bartholomew, 44 Conn. 494); Daniels 
v. Saybrook, 34 Conn. 377. And see 
cases infra note 44 [a] (5). _ 

44. See statutory provisions. 

[a] In Connecticut.— (1) Under 
Gen, St. (1902) § 741; L. (1897) c 190, 
superseding L. (1889) c¢ 159, provid- 
ing that “in every action of tort in 


the hearing shall be by jury unless 
the defaulting defendant give notice,” 
etc., a defendant in an action of tort 
for negligence by suffering a default 
and assuming the burden of proving 
either that he exercised due care as 
to the alleged causes of injury, or 
that plaintiff did not, might require 
the damages to be assessed by a 
court instead of by a jury. O’Keefe 
v. Seovill Mfg. Co., 78 Conn. 286, 61 
A 961; New York, ete., R. Co. v. Hun- 
gerford, 75 Conn. 76, 52 A 487. See 
Fay v. Hartford, etc., R. Co., 81 Conn. 
330, 71 A 364 (stating that Norris v. 
New York, etc., R. Co., 78 Conn. 314, 
51 A 1075 and Lawler v. Hartford St. 
R. Co., 72 Conn. 74, 43 A 545 were 
decided under this procedure). (2) 
Under this proeedure the court, upon 
filing of the statutory notice, cannot 
assess substantial damages if de- 
fendant disproves the negligence as 
alleged or establishes any valid de- 
fense of which notice has been given 
and in such case the assessment of 
damages necessarily involves an ad- 
judication upon the facts alleged in 
the complaint practically put in issue 
by the notice, and upon the suffi- 
ciency of the facts as’ proved to 
establish the legal liability of de- 
fendant, and the judgment for all 
practical purposes determines the 
question of actionable negligence as 
in a trial to the court upon an answer 
to the complaint. O’Keefe v. Scovill 
Mfg. Co., supra; Morris v. Winchester 
Repeating Arms Co., 73 Conn, 680, 49 
A 180; New York, etc., R. Co. v. Hun- 
gerford, supra. (3) The essential 
difference is that in a _ trial upon 
issues framed by formal pleadings, 
the burden of proof in respect to the 
negligence, including the absence of 
contributory negligence rests upon 
plaintiff, while upon a hearing in 
damages the burden rests upon de- 
fendant. O’Keefe v. Scovill Mfg. Co., 
supra; Morris v. Winchester Repeat- 
ing Arms Co., supra, (4) Under the 
present law (Gen. St. [1918] § 5773; 
L. [1907] ¢ 112, superseding former- 
acts, which provides for a hearing 
on damages before a jury if either 
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hearing, the burden of proving the contributory 
negligence of plaintiff as well as to disprove his 
own negligence.*® However, the burden of proving 
actual or substantial, as distinguished from nominal, 
damages is not affected by the preceding rules and 
remains on plaintiff.‘ 

[§ 762] c. Children; Presumption and Burden of 
Proof—(1) Negligence of Infant as Defendant. In 
conformity with the general rule that an infant is 
liable for his torts*? it has been held that there 
are no presumptions as to the capability or lability 
of infants in the commission of negligence,*® and 
that, even if the youth of a defendant, in any case, 
would be a defense to such an action, infants of the 
age of thirteen years or older, in the absence of 
proof to the contrary, must be presumed to be 
emancipated from childish instincts and old enough 
to be obligated to exercise their rights with ordinary 
care.*9 

[§ 763] (2) Contributory Negligence—(a) In 
General. The application of the law of contributory 
negligence, where the person injured is an infant,°° 
particularly as to the age at which contributory 
negligence is chargeable’! and the degree of care 
required as dependent on the infant’s age and ¢ca- 
pacity,°? is treated elsewhere in this title, the con- 
sideration here being with reference to the specific 
presumptions, other than conclusive,** recognized as 
to the capacity or incapacity of children of particu- 
lar ages to exercise the degree of care required by 
law,*4 and the burden of proof in connection there- 
with.5> There is no uniformity in the decisions with 
respect to the presumptions under consideration,®® 


arty files a request for such hear- 47. Siabilit: 
ing), which enables plaintiff to se-| generally see 
cure a trial of the entire case to the 48. 
jury, and which practically does| 780, 189 SW 1148. 
away with the former method of trial [a] 
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of infants for torts 
nfants §§ 203-210. 
Stephens v. Stephens, 172 Ky. 64. 


Boy of fourteen years of age 


-[§§ 761-764 


and it has been indicated that this divergence is 
in some measure an outgrowth of the conflict in the 
jurisdictions®” with respect to the burden of proving 
contributory negligence,®°® which rules are similarly 
applied, in the particular jurisdiction, whether 
plaintiff is an adult or an infant.°® Aside from the 
question as to the presumption of capacity or 
incapacity of infants of particular ages, considered 
below,®° it has been held that, in the absence of 
evidence to the contrary, an infant will be presumed 
to have such capacity to appreciate danger, and such 
discretion and intelligence in protecting himself 
therefrom, as might reasonably be expected of an 
average child of his age and under like cireum- 
stances,*! while, on the other hand, it has been held, 
unless shown to the contrary, that an infant®? of 
fourteen years or over®*® is presumptively charge- 
able with the same standard of diligence for his 
own safety as an adult. In those jurisdigtions in 
which contributory negligence is a defense®* it will 
be assumed, until otherwise shown, in conformity 
with the general rule,®* that a minor has exercised 
the care and circumspection to be, expected of one 
of his years of discretion.®® 

[§ 764] (b) Presumptions—aa, In General. In 
many jurisdictions, by analogy® to the presumptions 
as to the capacity of infants to commit crimes rec- 
ognized and applied in criminal law,°* the time of 
infancy is usually regarded as divided into three 
distinct periods as to which definite presumptions 
of capacity or incapacity to exercise judgment and 
discretion and consequent prima facie liability or 
immunity for contributory negligence prevail.®® In 
62. See infra § 764 note 81?) 
63. See infra § 764 notes 83, 84. 
See supra §§ 755, 756. 


65. Presumption as to exercise of 
due care of person injured generally 


by hearing in damages, plaintiff now 
assumes the burden of proving the 
averments of the complaint, which 
were before qualifiedly admitted by 
the default. Fay vy. Hartford, etc., 
R. Co., 81 Conn. 330; 71 A 364. > (5) 
However, where no statutory request 
for trial by jury is made by either 
party and the damages, after default, 
are assessed by hearing before the 
court, defendant, as before (see supra 
note 43), has the burden of either 
disproving the negligence with which 
he is charged or of proving contribu- 
tory negligence upon the part of 
plaintiff. Simeoli v. Derby Rubber 
Co., 81 Conn, 423, 71 A 546; ‘Cutler v. 
Putnam Light, etc., Co., 80 Conn. 470, 
68 A 1006. (6) Rules of evidence on 
hearings for assessment of damages 
under statutes see Damages § 354 
note 77 [b]. 

45. Hoyt v. New York, ete., R. Co., 
78 Conn. 709, 63 A 393; Metcalf v. 
Central Vermont R. Co., 78 Conn. 614, 
63 A 633; Norris v. New York, etc., 
R. Co., 78 Conn. 314, 61 A 1075; Mor- 
ris v. Winchester Repeating Arms 
Co., 73 Conn. 680, 49 A 180; Sullivan 
v. New York, etc., R. Co., 73 Conn. 
203, 47 A 131; Ebert v. Hartley, 72 
Conn, 4538, 44 A 723; Walsh v. Hayes, 
72 Conn, 397, 44 A 725; Lawler v. 
Hartford St. R. Co., 72 Conn. 74, 48 A 
545; Julian v. Stoney Creek Red 
Granite Co., 71 Conn. 632, 42 A 994; 
Bergin v. Southern New England Tel. 
th 70 Conn, 54, 88 A 888, 39 LRA 

46. Hoyt v. New York, etc., R. Co., 
78 Conn. 709, 68 A 393; Rowland v. 
Philadelphia, etc., R. Co., 63 Conn. 
415, 28 A 102; Crogan v. Schiele, 53 
Conn, 186, 1 A 899, 5 A 673, 55 AmR 
88; Crane v. Eastern Transp. Line, 48 
Conn. 361; Shepard v. New Haven, 
etc., Co., 45: Conn, 54; Daniels v. Say- 
brook, 34 Conn. 377. 


is not presumed to be incapable of 
understanding the danger of handling 
dynamite caps. Stephens v. Steph- 
ens, 172 Ky. 780, 189 SW 1143. 

49. Neal v. Gillett, 23 Conn. 4387, 
443 (where, in an action against two 
infants of thirteen and sixteen years 
of age, the court said: ‘It may not 
be easy to fix upon the exact age 
when ‘childish instinct,’ and thought- 
lessness, shall cease to be an excuse 
for conduct, which in an adult would 
be considered, and treated, as a want 
of ordinary care, but it is sufficient 
for the determination of this point, 
that these defendants had clearly 
passed that age’’). 

50. See supra §§ 552-560. 

51. See supra § 553. 

52. See supra §§ 554-560. 

Admissibility of evidence to show 
capacity of infants see infra § 799. 

53. See supra §§ 552, 553, 

54. See infra §§ 764, 765. 

55. See infra § 766. 

56. See infra text and notes 57-66; 
and infra § 764, 

57. See supra § 754. 

58. See Dubiver yv. City R. Co., 44 
Or. 227, 74 P 915, 75 P 693, 1 AnnCas 
889 (containing a well considered 
discussion of the principles involved 
and the leading cases). 

59. See infra § 766. 

60. See infra § 764. 

61. Studer v. Southern Pac. Co., 
121 Cal. 400, 58 P 942, 66 AmSR 39; 
McGuire v. Richard Guthmann 
Transfer Co., 234 Ill. 125, 84 NE 723. 

[a] Rule applied as to infant: 
(1) Seven. eGuire v. Richard 
Guthmann Transfer Co., 234 Ill, 125, 
84 NE 723 (seven years, four 
months); Verdon v, Crescent Auto. 
Co., 80 N. J. L. 199, 76 A 346 (seven). 
(2) Twelve. Studer v. Southern Pac. 
Se 121 Cal. 400, 53 P 942, 66 AmSR 


see supra §§ 740-748. 

66. Dubiver v. City R. Co., 44 Or. 
227, 74 P 915, 75 P 693, 1 AnnCas 889. 

67. Ala.—Birmingham, etc., R. Co. 
v. Mattison, 166 Ala, 602, 52 S 49. 

Ind.-—Bottorff v. South: Constr. Co., 
184 Ind. 221, 110 NE 977.. 

Mo.—Frauenthal v. Laclede Gas- 
light Co., 67 Mo. A. 1. 

Pa.—Nagle v. Allegheny Valley R. 
Co., 88 Pa, 35, 32 AmR 413. 

sg. C—Sexton v, Noll Constr. Co., 
108*S. CC; 616, 95 SH 129; Doda’ v. 
Spartansburg R., etc., Co., 95 S. C. 9, 
78 SH 525; Tucker v. Buffalo Cotton 
Mills, 76 S. C. 539, 57 SE 626, 127 
AmSR 957. 

Tenn.—Wells v. McNutt, 136 Tenn. 
274, 189 SW 365. 

Wis.—Molaske v. Ohio Coal Co., 86 
Wis. 220, 56 NW 475. 

And see cases passim this section. 

68 See Infants § 218, 

69. Birmingham, et¢., R. Co. v. 
Mattison, 166 Ala. 602, 52 S 49; Bot- 
torff v. South Constr. Co., 184 Ind. 
221, 110 NE 977; Doggett v. Chicago, 
etc., R. Co., 1384 Iowa 690, 112 NW 
171, 13 LRANS 364, 143 AnnCas 588; 
Molaske yv. Ohio Coal Co., 86 Wis. 
220, 56 NW 475. And see cases infra 
notes 70, 73. 

[a] “It seems that the greater 
weight of authority is to the effect 
that the same rule [as in the crim- 
inal law] applies in negligence 
cases.”’ Bottorff v. South Constr. 
Co, 184 Indi: 221, ) 227) qibo UNG 972 

{b] “An examination of a very 
large number of cases relating to the 
liability of children for contributory 
negligence leads to the conclusion 
that, while in many of them no defi- 
nite rule is announced, they sub- 
stantially without conflict hold that 


the presumption of responsibility at-. 


taches at the age of fourteen years; 
that prior to that age there is a pre- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 764] 


accordance with this view, in many jurisdictions 
children too young to exercise any care or discre- 
tion, usually infants seven years of age, are conclu- 
sively presumed to be incapable of negligence,’° 
while after such age and until the age of fourteen” 


sumed incapacity which must be 
overcome in order to defeat recovery 
on account of contributory —negli- 
gence by proof that the child did not 
exercise the care and _ discretion 


“usual with children of a similar age, 


which is assumed to be less than 
that required of persons of mature 
years; while after that age the pre- 
sumption is that there is the capacity 
for care and discretion with refer- 
ence to the usual affairs of life pos- 
sessed by persons of ordinary intelli- 
gence, irrespective of age, and that 
to authorize the jury to take age into 
account there must be some proof 
that by reason of immaturity the in- 
jured person was less capable than 
an ordinarily prudent person, of ex- 
ercising care and discretion for his 
own safety.” Doggett v. Chicago, 
etc., R. Co., 134 Iowa 690, 696, 112 
ad 171, 18 LRANS 364, 138 AnnCas 

70. See supra §§ 552, 553. 

Prima facie or rebuttable presump- 
tion as to infants under seven years 
of age see infra note 75. 

71. Ala.—Southern Exp. Co. v. 
Roseman, 206 Ala. 681, 91 S 612; 
Indian Refining Co. v. Marcrum, 205 
Ala. 500, 88 S 445; Jones v. Strick- 
land, 201 Ala. 138, 77 S 562% Cedar 
Creek Store Co. v. Stedham, 187 Ala. 
622, 65 S 984; Central of Georgia R. 
Co. v. Chambers, 183 Ala. 155, 62 S 
724; Birmingham, etc., R. Co. v. Mat- 
tison, 166 Ala. 602, 52 S 49; Birming- 
ham, etc., R. Co. v. Landrum, 153 Ala. 
192, 45 S 198, 127 AmSR 25; Bir- 
mingham R., etc., Co. v. Jones, 146 
Ala. 277, 41 S 146; Tutwiler Coal, 
etc., Co. v. Enslen, 129 Ala. 336, 30 
S 600; Lovell vy. De Bardelaben Coal, 
etc., Co:;, 90 Ala. 13) "7. S*'756;" Pratt 
Coal, etc., Co. v. Brawley, 83 Ala. 371, 
3°S 565; 3 ‘AmSR 751. 

Ind.—Bottorff v. South Constr. Co., 
184 Ind. 221, 110 “NE 977: But see 
Indianapolis Tract., ete., Co. v. Cro- 
ley, (A.) 96 NE 973 (holding that a 
child between the ages of eleven and 
twelve may be presumed capable of 
exercising some judgment and dis- 
eretion, and where the court can say 
from the undisputed evidence that 
a child did not use ordinary care for 
a child of its age and capacity, it 
may declare as a matter of law that 


the child did not use reasonable 
esre). 
Iowa.—Johnston v. Delano, 175 


Iowa 498, 154 NW 1013; Hazlerigg v. 
Dobbins, 145 Iowa 495, 123 NW 196; 
McEldon v. Drew, 138 Iowa 390, 116 
NW 147, 128 AmSR 203; Doggett v. 
Chicago, etc., R. Co., 134 Iowa 690; 
112 N 171, 13 LRANS 364, 13 Ann 
Cas 588. But see Masser v. Chicago, 
etc., R. Co., 68 Iowa 602, 27 NW 776 
(holding that a boy eleven years of 
age is presumed to have _ sufficient 
discretion to understand the danger 
of playing among railroad tracks). 

Mo.—Frauenthal v, Laclede Gas- 
light Co., 67 Mo. A. 1. 

Oh.—Schaber v. Hinig, 18 Oh. Cir. 
ct. N. S. 414. Contra Cincinnati 
Tract. Co. v. Blackson, 6 Oh. Cir. Ct. 
N. S. 238, 27 Oh. Cir. Ct. 191 (holding 
that there is no presumption that an 
infant eleven years of age is incapa- 
ble of being ded with contribu- 
tory negligence). 

3 Dene tw v. Kilgore, 117 Okl. 
263, 246 P 606. ; 

Pa.—Gress v. Philadelphia, ete., R. 
Co., 228 Pa. 482, 77 A 810, 32 LRANS 
409, 21 AnnCas 142; Kelly v. Pitts- 
burg, etc., Tract. Co, 204 Pa, 623, 
54 A 482; Holtzinger v. Pennsylvania 
R. Co., 6 Pa. Dist. 430. 

S. C—Crawford v. Charleston-Isle 
of Palms Tract. Co., 126 S. C. 447, 
120 SE 381; Dodd v. Spartansburg R., 
ete., Co., 95 S. C. 9, 78 SE 525; Good- 
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win v. Columbia 
349, 61 SEH 390; 
Cotton Mills, 76 


Mills Co., 80 S. C. 
oer v. Buffalo 


C; 539,-:57cSH 
626, 121 AmSR 957. 

Va.—Morris vy. Peyton, 148 Va. 
812, 1389 SE 500; Norfolk R., etc., 
Co. v. Higgins, 108 Va. 324, 61 SE 
766; Lynchburg Cotton Mills v. 
Stanley, 102 Va. 590, 46 SE 908; 
Roanoke v. Shull, 97 Va. 419, 34 SH 
34, 75, AmSR 791; .Trumbo ‘vy. ‘City 
Sreaabeied Co., 89 Va. 780, 17 SE 

W. Va.—Simmons v. Chesapeake, 
ete:,’ R. Co., 97 W.° Va. 104, 124 SH 
503; Ewing v. Lanark Fuel Co., 65 
Ws Va. 726, 65 SE 200, 29 LRANS 

Wis.—Molaske v. Ohio Coal Co., 
86 Wis. 220, 56 NW 475. 

And see cases infra this note. 

[a] In other words the law does 
not prima facie hold such an infant 
responsible for his acts of mere 
negligence as it does an adult, even 
though these acts did contribute to 
his injury. Jones v. Strickland, 201 
Ala. 138, 77 S 562. 

[b] Children as trespassers.—A 
child under seven years of age, or, in 
the absence of evidence of capacity, 
between seven and fourteen years 
of age, is presumed to be incapable 
of guilt of more than technical tres- 
pass, as affecting the question of the 
duty of a landowner as to the dan- 
gerous condition of the premises. 
Shawnee v. Cheek, 41 Okl. 227, 137 
P 724, 51 LRANS 672, AnnCas1915C 
290. To same effect Tucker v. Buf- 
falo Cotton Mills, 76. S. C. 539, 57 
SE 626, 121 AmSR 957. 

{c] Rule applied to an infant be- 
tween or about the ages of: (1) Seven 
and eight. Hood, etc., Furniture Co. 
v. Royal, 200 Ala. 607, 76 S 965 
cabout seven years); Pratt Coal, etc., 
Co. v. Brawley, 83 Ala. 371, 8 S 555, 
3 AmSR 751 (few months over seven 
years); Bellamy v. Kansas City R. 
Co., 108 Kan. 708, 196 P 1104; Wat- 
son v. Southern R. Co., 66 S. C. 47, 44 
SE 375. (2) Hight. Indian Refining 
Co. v. Marcrum, 205 Ala. 500, 88 S 
445; Faatz v. Sullivan, 199 Iowa 875, 
200 NW. 321; Hines v. Moore, 124 
Miss. 500, 87 S 1; Vicksburg v. Mc- 
Lain, 67 Miss. 4, 6 S'774; Correa v. 
American R. Co., 5 Porto Rico Fed. 
251; Tucker v. Buffalo Cotton Mills, 
76 S. C. 539, 57 SE 626, 121 AmSR 
957; Goff v. Clarksburg Dairy Co., 
86 W. Va. 237, 103 SE 58. (8). Hight 
and nine. Buechner y. New Orleans, 
112 La. 599, 36 S 603, 104 AmSR 455, 
66 LRA 334. (4) Nine. Birmingham 
R., etc., Co. v. Jones, 146 Ala. 277, 


41 S 146; Simmons v. Chesapeake, 
ete., R. Co., 97 W. Va. 104, 124 SE 
503. (5) Ten. Depew v. Kilgore, 
117 Okl, 263, 246 P 606. See Di 


Meglio v. Philadelphia, ete., R. Co., 
252 Pa. 891, 97 A 476 (a boy ten 
years old is not presumed to have 
sufficient capacity to be sensible of 
danger and avoid it, but is beyond 
the age when it can be declared as 
matter of law that he is immune 
from a charge of negligence, but the 
question is for the jury). (6) Ten 
and twelve. Cedar Creek Store Co. 
v. Stedham, 187 Ala. 622, 65 S 984; 
Potera v. Brookhaven, 95 Miss. 774, 
49 § 617. (7) Eleven. White Swan 
Laundry Co. v. Wehrhan, 202 Ala, 
87, 79 S 479; Jones v. Strickland, 201 
Ala. 138, 77 S 562; Birmingham, etc., 
R. Co. v. Mattison, 166 Ala. 602, 52 
S 49; Schaber vy. Hinig, 18 Oh. Cir. 
Ct. N. §. 414; Gerg v. Pennsylvania 
R. Co., 254 Pa. 316, 98 A 960; Holt- 
zinger v. Pennsylvania R. Co., 6 Pa. 
Dist. 430. -(8) Eleven and twelve. 
Birmingham R., etc., Co. v. Landrum, 
153 Ala. 192, 45 § 198, 127 AmSR 25 
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there is a prima facie or rebuttable presumption”? 
that the infant has not capacity to comprehend and 
avoid danger, after which the presumption changes 
and the infant of fourteen and over’? is presumed 
to possess sufficient capacity and understanding to 


(eleven years, two months); Norfolk 
R., etc., Co. v. Higgins, 108 Va. 324, 
61 SE 766° (a little over eleven 
years); Lynchburg Cotton Mills v. 
Stanley, 102 Va. 590, 46 SE 908 (not 
quite twelve years); Roanoke v. 
Shull, 97 Va. 419, 34 SE 34, 75 AmSR 
791. (9) Twelve and thirteen. South- 
ern Exp. Co. v. Roseman, 206 Ala. 
681, :91 S 612; Bottorff v. South 
Constr. Co., 184 Ind. 221, 110 NE 977 
(about twelve years); Hazlerigg v. 
Dobbins, 145 Iowa 495, 123 N: 196 
(barely twelve years); McEldon v. 
Drew, 138 Iowa 390, 116 NW 147, 128 
AmSR 203 (twelve years and five 
days); Kelly v. Pittsburg, etc., Tract. 
Co., 204 Pa. 623, 54 A 482 (not quite 
twelve years); Goodwin v. Columbia 
Mills Co., 89 S. C. 349, 61 SE 390; 
Molaske v. Ohio Coal Co., 86 Wis. 220, 
56 NW 475. (10) Thirteen and over. 
Tutwiler Coal, etc., Co. v. Enslen, 129 
Ala. 336, 30 S 600; Johnston v. De- 


lano, 175 Iowa 498, 154 NW 1013 
(about thirteen years); Gress v. 
Philadelphia, etc., Co. 229 Pa: 


482, 77 A 810, 32 LRANS 409, 21 
AnnCas 142 (ten days of being four- 
teen years); Strawbridge v. Brad- 
ford, 128 Pa. 200, 18 A 346, 15 AmSR 
670 (thirteen years, four months); 
Crawford v. Charleston-Isle of .Palms 
Tract. Co., 126 S. C. 447, 120 SE 381 
(thirteen years); forris v. Peyton, 
148 Va. 812, 189 SH 500; Ewing v. 
Lanark Fuel Co., 65 W. Va. 726, 65 
SE 200, 29 LRANS 487 (thirteen 
years, nine months). rs 

72. See infra § 765. 

73. Ala.—Beavers vy. Southern R. 
Co., 212 Ala. 600, 103 S 887; Southern 
Exp. Co. v. Roseman, 206 Ala. 6$1, 
91 S 612; Indian Refining Co. v. Mar- 
crum, 205 Ala. 500, 88 S 445; Cedar 
Creek Store Co. v. Stedham, 187 Ala. 
622, ae 984; Birmingham, etc., R. 
Co. Vv. attison, 166 Ala. 602, 52 S 
49; Lovell v. De Bardelaben Coal, 
etc., Co., 90 Ala. ©, 7S 756. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92. A 855. 

Ind.—Bottorff v. South Constr. Co., 
184 Ind. 221, 110 NE 977. 

Iowa.—Doggett v. Chicago, ete., R, 
Co., 184 Iowa 690, 112 NW 171, 13 
LRANS 364, 13 AnnCas 588. 

Mo.—Jackson v. Butler, 249 Mo. 
342, 155 SW 1071; Frauenthal v. La- 
clede Gaslight Co., 67 Mo. A. 1. 

Mont.—Sherris v. Northern Pac. 
R. Co., 55 Mont. 189, 175 P 269. 

N. C.—Baker v. Seaboard Air Line 
R. Co., 150 N. C. 562, 64 SE 506, 29 
LRANS 846, 17 AnnCas 351, 

Oh.—New York, ete, R. Co. v. 
Gulla, 15 Oh. Cir. Ct. N. §S. 540, 34 
Oh. Cir, -Ct. LOL [aff 86.0h. Sti S4il 
mem, 99 NE 1130 mem]; Columbus 
RCo.) v...Connor,. 6. Oh. Cir) Ct. N.S, 
$61,277, Oh. .Cir, Ct...229. 

Pa.—McMillen v. Steele, 275 Pa. 
584, 119 A 721; Gress v. Philadelphia, 
etc., R. Co., 228 Pa. 482, 77 A 810, 32 
LRANS 409, 21 AnnCas 142; Kelly 
v Pittsburg, ete., Tract. Co., 204 Pa, 
623, 54 A 482; Kehler v. Schwenk, 
144 Pa. 348, 22 A 910, 27 AmSR 683, 
13 LRA 374; Nagle v. Aen Dy Val- 
ley R. Co., 88 Pa. 35, 82 Am 418. 
Contra Rickert v. Stephens, 133 Pa. 
538, 19 A 410 (holding that the pre- 
sumption in criminal law that chil- 
dren under the age of fourteen are 
without judgment or discretion does 
not apply in civil actions so as to 
make a thirteen-year-old boy prima 
facie incompetent). 

Ss. C.—Tucker v. Buffalo Cotton 
Mills, 76 S. C. 539, 57 SE 626, 121 
AmSR 957. 

W. Va.—Simmons y. Chesapeake 
etc, R. Co. 97 W. Va. 104, 124 SH 


503; Hairston v. U..S. Coal, ete., Co., - 


66 W. Va. 324, 66 SE 473; Ewing v. 
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‘be held accountable for the consequences of his own | 
negligence. While the ages above indicated are those | 
usually fixed at which the presumptions arise or 
-change, the decisions of the courts in this respect 
Thus some jurisdictions, while 
recognizing a presumption as to infants under the 
‘age of seven, regard the presumption as rebuttable 
‘and not conelusive,’® while other jurisdictions hold 
‘that there is no presumption as to the incapacity of 
an infant after the age of seven,” or that there is 
no fixed age limit at which it will be presumed that 
-a minor has not judgment or diseretion,’’ or at 
-which ‘it will be presumed to be able to compre- 
hend risks or to be capable of negligence.”® 
some jurisdictions the existence of a presumption 
as to the incapacity of infants has been denied’® 
or the presumption as to capacity recognized®° in 
particular cases without reference to, or considera- 


‘are not uniform.’* 


tion of, limitations as to age. On 
it has been held that, unless the 


Lanark Fuel Co., 65 W.Va. 726, 65 
SE 200, 29 LRANS 487; Wilkinson 
v. Kanawha, etc., Coal, ete., Co., 64 
W. Va. 93, 61 SE 875, 20 LRANS 331. 
» Wis.—Molaske v. Ohio Coal Co., 
‘86 Wis. 220, 56 NW 475. 

[a] Reason for rule.—‘‘At 14 the 
law presumes the infant to have suf- 
ficient discretion to select its own 
guardian,' to contract a lawful mar- 
riage, and to be capable of malice. 
It is therefore very reasonable to fix 
this age as that at which it becomes, 
‘and will be presumed to be, sensible 
of and responsible for danger.” Bir- 
mingham, etc., R. Co. v. Mattison, 
166 Ala. 602, 610, 52 S 49. 

[b] RBule applied as to infant be- 
tween or about the ages of: (1) Four- 
‘teen. Bottorff v. South Constr. Co., 
184 Ind, 221, 110 NE 977; Kehler vy. 
Schwenk, '144 Pa. 348, 22 A 910, 27 
AmSR 633, 13 LRA 874. (2) Four- 
teen and fifteen. Baker v. Seaboard 
Air Line R. Co., 150 N. C. 562, 64 SH 
506, 29 LRANS 846, 17 AnnCas 351 
(fourteen years, eleven months); Mc- 
Millen v. Steele, 275 Pa. 584, 119 A 
721; Nagle v. Allegheny Valley R. Co., 
‘88 Pa, 35, 32 AmR 413. (3) Fifteen. 
E. S. Higgins Carpet Co. v. O’Keefe, 
TO Bed }9005) 25 (CCA 2205. Taylor vy. 
Manila Electric R., ete., Co., 16 Phil- 
‘ippine 8. (4) Fifteen and sixteen. 
Travers v. Hartmann, 28 Del. 302, 92 
A 855 (over fifteen years); Kolar v. 
Brie Re oe 22 Ons Cin Ct. Nanos 
452. (fifteen years, eight months); 
Hunt v. Graham, 15 Pa. Super. 42 
(fifteen years, six months); Hairston 
v., U.S. Coal,: etc,, ‘Co: 66" W.. Via. .324, 
66 SE 473 (fifteen years, nine 
months); Wilkinson v. Kanawha, 
etc., Coal, etc., Co., 64 W. Va., 98, 61 
SE 875, 20 LRANS 331 (fifteen years, 
four months). (5) Seventeen. Dog- 
gett v. Chicago, etc., R. Co., 134 Iowa 
690, 112 NW 171, 13 LRANS 364, 13 
AnnCas 588; Frauenthal v. Laclede 
Gaslight Co., 67 Mo. A. 1; New York, 
éte., (RR: Co."v.> Gulla, 15, Oh! Cir) Ct. 
N.S. 540, 34 Oh. Cir. Ct: 101 [aff 86 
Oh. St. 341 mem, 99 NE 1130 mem]; 
Griffin v. Dickerson, 4 Tenn. Civ. A. 


409. (6) Seventeen and _ eighteen. 
Jackson y. Butler, 249 Mo. 342, 155 
SW 1071. (7) Over eighteen years. 


Sherris v. Northern Pac. R. Co., 55 
Mont. 189, 175 P 269 (a few months 
of twenty-one years). 

74. Birmingham R., etc., Co. v. 
Landrum, 153 Ala. 192, 45 S 198, 127 
AmSR 25; Wells v. McNutt, 136 
Tenn. 274, 189 SW 365. 

[a] “The decisions of the courts, 
as is to be expected, are far from 
uniform.” Birmingham, etc., R. Co. 
'v. Mattison, 166 Ala. 602, 610, 52 S 


49, 

{b] “This rule is by no means 
generally accepted.” Schoonover vy. 
; ‘Baltimore, etc., R. Co., 69 W. Va. 560, 
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its acts.*! 


And in 


the other hand, 
evidence shows 


565, 73 SE 266, AnnCas1913B 964. _ 

[ec] Discussion of rule.—‘It is 
apparent that some of the courts 
have been influenced by the rule of 
the criminal law exempting children 
under seven from responsibility for 
crime, or that for convenience they 
have adopted the criminal rule as 
analogous in the administration of 
civil remedies. The difficulty, as we 
conceive, has arisen by reason of 
some courts carrying the analogy 
too far.’ Wells v. McNutt, 136 
Tenn, 274, 276, 189 SW 365. 

75. Altieri v. Public Serv. R. Co., 
101 N. J. L. 241, 128 A 547; Pavlika 
v. Giglio, (N. J. Sup.) 137 A 528; 
Wells v. McNutt, 136 Tenn. 274, 189 
SW 365; and cases infra this note. 

[a] Rule applied as to infants 
between or about the ages of: (1) 
Four and five. Westbrook v. Mobile, 
etc., R. Co., 66 Miss. 560, 6 S 321, 
14 AmSR 587; (2) Five and six. 
Westerfield v. Levis, 43 La. Ann. 63, 
9 S 52 (five years, seven months); 
Altieri v. Public Serv. R. Co., 101 N. 
J. L. 241, 128 A 547 (ess than six 
years); Pavlika v. Giglio, (N.° J. 
Sup.) 137 A 528 (five years, six 
months). (38) Six and seven. Brekke 
v. Rothermal, 196 Iowa 1288, 196 
NW 84 (six years); Wells v. McNutt, 
136 Tenn. 274, 189 SW 365 (six 
years); Gregg v. King County, 80 
Dp 196, 141 P 340, AnnCas1916C 

[b] Reason for, and discussion of, 
rule.—‘‘Convenient, because definite, 
as would be the-rule fixing that pe- 
riod for the application of a conclu- 
sive presumption, it is apparent that 
it would not operate justly in all 
civil cases. There should not be 
fixed arbitrarily any age when an in- 
fant is presumed, as a matter of law, 
to be capable of exercising discre- 
tion and care. Some children mature 
earlier than others; some have natu- 
ral capacity or better training in 
habits of thought than others who 
are older. Moreover, care or lack of 
care is a thing related to the par- 
ticular surroundings, simple or com- 
plex, of the accident under investi- 
gation. It is also easily conceivable 
that a child nearly seven years of 
age by reason of living near the 
scene of the injuries may be better 
acquainted with and appreciative of 
the dangers incident to it than some 
other child of fifteen unacquainted 


with it.’ Wells v. McNutt, 136 
Tenn. 274, 276, 189 SW 365. 
76. Soens v. Chicago, etc., Coal 


Co., 160 Ill. A. 467 (eleven years, four 
months); Wabash R. Co. v. Jones, 
121 Ill. A. 390 (nine years); Chicago, 
ete., R. Co. v. Hoffman, 82 Ill. A. 453 
(eleven years, two months). 

77. Berdos v. Tremont, etc., Mills, 
209 Mass. 489, 95 NE 876, AnnCas 
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an infant to be so wanting in age, experience, or 
ordinary mental faculties as to impair its diseretion, 
it is presumed to know and appreciate as fully as 
an adult the dangers and probable consequences of 


In Georgia, by analogy to the provisions of the 
penal code touching capacity for crime,*” a young 
person of the age of fourteen or over is presumed 
to be capable of realizing danger and of exercising 
the necessary forethought and caution to avoid it,** 
and is presumptively chargeable with the same 
standard of diligence for his own safety as an 
adult.84 However, it has been held that these analo- 
gies of the criminal law touching presumptions as 
to the age of discretion are properly regarded by 
the court only in ruling upon a demurrer where 
contributory negligence by an infant is involved,** 
and that there is no presumption that a child under 
the age of ten,8* or between the ages of ten and 
fourteen, has not the capacity to appreciate and 


EO Be WoL, 
Dudley v. Hawkins, 
188 SW 776 
months). 

[a] There is no presumption that 
a boy of fourteen has not sufficient ~ 
discretion to appreciate danger: that 
would be obvious and apparent to 
one of maturer age. Galveston, etc., 
R.. Co. v. Anderson, (Tex. Civ. <A.) 
187 SW 491. 

78 Berdos v. Tremont, etc., Mills, 
209 Mass. 489, 494, 95 NE 876, Ann 
Cas1912B 797 (under fourteen 
years). 

“There is no hard and fast rule 
that at any particular age a minor 
is presumed to be able to compre- 
hend risks or to be capable of negli- 
gence.”’ Berdos v. Tremont, etce., 
Mills, supra. 

[a] “The sounder doctrine seems 
to be that age is an important 
though not decisive factor in deter- 
mining capacity, and that the deci- 


(under fourteen years); 
(Tex. Civ. A.) 
(thirteen years, ten 


‘sion of that question is not helped 


or hampered by any legal presump- 
tion.” Berdos v. Tremont, etc, Mills, 
209 Mass. 489, 494, 95 NE 876, Ann 
Casl1912B 797. 

79. George v. Los Angeles R. Co., 
126 Cal. 357, 58 P 819, 77 AmSR 184, 
46 LRA 829 (mine years, nine 
months); Jollimore v. Connecticut 
Co., 86 Conn. 314, 85 A 373 (eleven 
years); Moran v. Boroughs, 27 Ont. 
L. 539, 4 OntWN 539, 10 DomLR 181 
(over twelve years). 

80. Dolan v. Callender, etc., Co., 
26 R. I. 198, 58 A 655 (a child twelve 
years of age is presumed to have 
sufficient intelligence to avoid the 
obvious danger incurred by placing 
his hand on the inner edge of one 
of a pair of Swinging doors when 
opening or closing one of the doors, 
and permitting the other to swing 
and come in contact with the hand). 

81. Manlove v. Lavelle, (Tex. 
Civ. A.) 235 SW 324 (about sixteen 
years old). And see cases infra 
§ 766 note 18. 

82. Central R., ete., Co. v. Phil- 
lips, 91 Ga. 526, 17 SH 952; Rhodes 
v. Georgia R., etc., Co., 84 Ga. 320, 
10 SE 922, 20 AmSR 3862; Paulk v. 
Lee, 31 Ga. A. 629, 121 SE 845. 

83. Central R., etce., Co. v. Phil- 
lips, 91 Ga. 526, 17 SE 952; Rhodes 
v. Georgia R., etc., Co., 84 Ga. 320, 10 
SE 922, 20 AmSR 362; Paulk v. Lee, 
31 Ga. A. 629, 121 SE 845, 

84. Buggs v. Knowles, 33 Ga. A. 
710, 127 SE 813 (fifteen years); 
Stringer v. Atlanta Box Factory, 25 
Ga. A. 341, 103 SE 421 (sixteen years, 
six months); Muscogee Mfg. Co. v. 
Butts, 21 Ga. A. 558, 94 SE 821 (fif- 
teen years). 

85. See cases infra note 88. 

86. Central R., etc., Co. v. Rylee, 
87 Ga. 491, 13 SE 584, 13 LRA 634. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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avoid injury under particular cireumstances,®? but 
that, where a case is being tried by a jury, as dis- 
tinguished from questions arising on demurrer, the 
jury should be allowed to decide the question under 
the evidence, there being no presumption one way 
or the other that the jury should consider.®* 

In New York, in conformity with the general rule 
that plaintiff has the burden of proving freedom 
from contributory negligence as part of his ¢ase,®® 
an infant who seeks the recovery of damages in 
an action for negligence, unless he is of such a ten- 
der age as to warrant the conclusion as a matter 


of law that he is non sui juris 


87. Central R., etce., Co. v. Golden, 
93 Ga. 510, 21 SE 68 [dist and expl 
the holding in Rhodes v. Georgia R., 
etc., Co., 84 Ga. 320, 10 SE 922, 20 
AmSR 362]; Central R., etc., Co. v. 
Rylee, 87 Ga. 491, 13 SE 584, 13 LRA 
634. 

[a] Rule applied.—There is no 
presumption that a boy of twelve 
years is not capable of exercising 
Such care aS may be requisite for 
avoiding injury by a railroad train 
in motion. Central R., ete., Co. v. 
Golden, 93 Ga, 510, 21 SE 68. 

88. Central R., etce., Co. v. Golden, 
supra; Central R., etc., Co. v. Rylee, 
87 Ga. 491, 13 SE 584, 13 LRA 634. 

[a] “The better rule would be for 
the jury to deal with each case upon 
its own facts, unhampered by pre- 
sumptions of law either for or 
against the competency of the child.” 
.Central R., ete., Co. v. Rylee, 87 Ga 
491, 495, 13 SE 584, 13 LRA 634. 
To same effect Central R., etc., Co. v. 
Golden, 93 Ga. 510, 21 SE 68. 

[b] Discussion of rule.—‘‘Where 
a child under’ fourteen years of age 
is injured and brings his action for 
the injury, and there is a demurrer 
-to the declaration on the ground that 
the allegations therein show that the 
child did not observe due care or 
could have avoided the injury by the 
observance of such care, the court 
may overrule the demurrer, on the 
ground that prima facie the child did 
not have sufficient knowledge or ca- 
pacity to know what was due care, 
or sufficient capacity to have avoided 
the injury by its observance, and 
may invoke the. analogy of the 
eriminal law, and hold that the pre- 
sumption is that the child did not 


know or did not have sufficient ca-- 


pacity, aS was held in the case of 
Rhodes v. Georgia R., etc., Co., 84 
Ga. 320, 10 SE 922, 20 AmSR 362. 
But where there is no demurrer and 
the case is submitted to the jury, 
there is no presumption one way or 
the other, and the jury must find 
from the evidence whether the child 
had sufficient capacity at the time of 
the accident to know the danger, and 
to observe due care for its own pro- 
tection.” Central R., etc., Co. v. Ry- 
lee, 87 Ga. 491, 495, 18 SE 584, 13 
LRA 634. 

gs9. See supra § 759 note 16 [d]. 
90. See supra §§ 552, 553. 

. 91. Camardo v. New York State 
ReaCo.;! 2407 Ne Ve 1146 15 9sAN Bu 87.95 
Specht v. Waterbury Co., 208 N. Y. 
874, 102 NE 569; Simkoff v. Lehigh 
Valley 'R. Co., 190 N. Y. 256, 83 NE 
15; McGrell v. Buffalo Office Bldg. 
Co., 153 N. Y. 265, 47 NE 305; Tucker 
v. New York Cent., etc., R. Co., 124 
N. Y. 308, 26 NE 916, 21 AmSR 670; 
Stone v. Dry Docks, etc., R. Co., 115 
N. Y. 104, 21 NE 712; Wendell v. 
New York Cent., etc. R. Co., 91 N. 
Y. 420; Ardolino v. Reinhardt, 130 
App. Div. 119, 114 NYS 508; Leary 
v. Fitchburg R. Co., 53 App. Div. 52, 
65 NYS 699. 

“The establishment of the fact 
that an infant is non sui juris to the 
satisfaction of the jury, if consid- 
ered material, is aS much a part of 
the plaintiff’s case as any other evi- 
dence is, upon which he relies to 
make out a case for a recovery.” 


NEGLIGENCE 


or incapable of 


Simkoff v. Lehigh Valley R. Co., 190 
N. Y. 256, 258, 83 NE 15. 

[a] Rule applied as to an infant 
between or about the ages of: .(1) 
Four or five. Camardo v. New York 
State R. Coij1247 N: Y.0111),159' NB 
879 (four years, eleven months); 
Ardolino v. Reinhardt, 130 App. Div. 
119, 114 NYS 508 (four years, six 
months). (2) Six. Specht v. Water- 
bury Co., 208 N. Y. 374, 102 NE 569. 
(3) Seven. Simkoff v. Lehigh Valley 
R. Co., 190 N. Y. 256, 88 NE 15 (over 
seven years); Stone v. Dry Docks, 
etec., R. Co., 115 N. Y. 104,.21 NE 712 
(seven years, three months); Wen- 
dell _v. New York Cent., etc., R. Co., 


91 N. Y. 420. (4) Nine. McGrell v. 
Buffalo Office Bldg. Co., 153 N. Y. 
265, 47° NE 3805 (nine years, Six 
months). (5) Twelve and. over. 
Tucker v. New York Cent., etc., R. 
Co.f. T24 NoOY 2: 308526 NE. 9163022 
AmSR 670; Leary v. Fitchburg R. 
Co. {053 Appi Dive 52, -65°INYS ° 699; 

[b] Illustration—In an _ action 


for the death of an infant six years 
old, whose clothing was ignited from 
a fire on, defendant’s premises, plain- 
tiff must show that the infant, al- 
though of tender years, had acted 
with such care aS was commensurate 
with a child of her age. Specht v. 
Waterbury Co., 208 N. Y. 374, 102 


NE 569 

[c] Reason for, and discussion of, 
rule.—“‘This burden is upon an in- 
fant who seeks to recover damages 
because of negligence as well as 
upon an adult, varying only in de- 
gree, which degree depends upon 
natural capacity, physical develop- 
ment, training, habits of life, sur- 
roundings, and the like.” Ardolino 
v. Reinhardt, 130 App. Div. 119, 120, 
114 NYS 508. 

92. Simkoff v. Lehigh Valley R. 
Co., 190 N. Y. 256, 88 NE. 15; Mc- 
Grell v. Buffalo Office Bldg., Co., 153 
N. Y. 265, 47 NE 305; Stone v. Dry 
Docks; ete... YCot,* PIS UNE VS 104 
110, 21 NE 712. 

“In an action for an injury to a 
child of tender years, based on negli- 
gence, who may or may not have 
been sui juris when the injury hap- 
pened, and the fact is material as 
bearing upon the question of con- 
tributory negligence, the burden is 
upon the plaintiff to give some evi- 


dence that the party injured was not} 


capable, as matter of fact, of exer- 
cising judgment and _ discretion.” 
Stone v. Dry Docks, ete., R. Co., su- 


pra. 

{a] “This rule would seem to be 
consistent with the principle now 
well settled in this state, that in an 
action for a personal injury, based 
on negligence, freedom from con- 
tributory negligence on the part of 
the party injured is an element of 
the cause of action.” Stone v. Dry 
Docks, (etc; UR. Co., “LIS N.Y) 104, 
111,21 NE 712, 

{b] Application of rule.—‘‘A boy 
of ten or eleven years of age, who is 
not shown to be deficient mentally, 
must be presumed to know the dan- 
ger to be anticipated from crossing 
in front of a moving car.” Byrnes 
v. Brooklyn Heights R. Co., 148 App. 
Div. 794, 796, 183 NYS 243. 

93. Camardo v. New York State 


45 C.J.] 1189 


exercising some degree of care,®° has the burden, 
regardless of age, of establishing his exercise of due 
care,*+ and if unable properly to care for itself 
under the circumstances the burden of establishing 
that fact is on plaintiff.°? 
nection, it has been stated in a decision of the court 
of appeals that no rule of law furnishes a true 
presumption, which 'takes the place of evidence, that 
a child is. not chargeable with contributory negli- 
gence,®® prior to this decision, by analogy to the 
rule prescribed or recognized in criminal law,%* it 
has been held, although not without question,” that 
children under twelve years of age are presump- 


Although, in this con- 


R. Co., 247 N. Y. 111, 159 NE 879. 

[a] Discussion of, and reason for, 
rule.—‘‘It is sometimes said that at 
least. a presumption exists that a 
particular child is not sui juris, or 
that another child is not capable of 
exercising the care which an adult 
would exercise in the face of the dan- 
ger which threatened. It would per- 
haps be more accurate to say that 
under some circumstances, in the ab- 
sence of any evidence bearing upon 
the capacity of a particular child 
except its age, an inference may be~- 
drawn, in the light of common ex- 
perience, as to the child’s ability to 
apprehend and avoid the danger 
which resulted in its injury. ... 
The only rule that can safely be 
drawn from the decisions of this 
State is that a recovery may be had 
for injuries inflicted upon a child by 
the negligence of another only where 
an inference may be drawn from the 
evidence presented in the particular 
case that no failure on the part of 
the child to exercise the care which 
might reasonably be expected of a 
child of equal age and capacity con- 
tributed to the injury. No rule of 
law fixes an arbitrary age at which 
a particular degree of care may be 
expected, or furnishes a true pre- 
sumption which takes the place of 
evidence, that a child is not charge- 
able with contributory negligence.” 
Camardo v. New York State R. Co., 
247 N.Y. 111,117, 159 NE 879: 

94 Tucker v. New York Cent., , 
éte., 0 Re. Cog, 1245 IN. VY 3S '308) 26-=NE 
916, 21 AmSR 670 (stating that 
while the penal code, which places 
on the prosecution the burden of 
proving the capacity of an infant 
under twelve years of age to harbor 
a criminal intent, does not undertake 
to prescribe, and does not neces- 
sarily’ affect the rule to be applied 
in civil actions, it suggests an age 
to which the courts cah, with safety, 
limit the presumption of incapacity 
on the part of an infant). 


95. McCarthy v. New York, etc., 
a gee 37. App. Div. 187, 55 NYS 
[al Reason for, and discussion of, 


rule.—‘‘Although it has been recently 
held that the rule of the criminal 
law which limits the period of pre- 
sumptive incapacity might be ap- 
plied with safety to civil actions 
(Tucker v. New York Cent., ete., R. 
Co., 124 N. Y. 808-318, 26 NE -916, 
21 AmSR 670 [See supra note 94]), yet 
the courts have found it impossible 
to adopt and arbitrarily apply this 
rule in every instance, for experience’ 
has shown that each case is of ne- 
ecessity dependent in a very large 
measure upon its own circumstances. 
Some children, for instance, are 
endowed by nature with greater 
capacity than others at the same 
age for appreciating and guarding 
against a dangerous‘situation which 
may suddenly confront them; while, 
upon the other hand, the physical or 
mental condition of one child may 
have been such as to deprive it of 
the power to protect itself in the 
presence of danger which another 
and a younger one would have exer- 
cised under the same _ conditions. 
But although each case may differ 
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tively non sui juris, or not yet arrived at what is 
called the age of adult discretion,®® the presump- 
tion being rebuttable®’ and the burden of proof 
‘being on defendant who claims that a child under 
that age was as a matter of fact sui juris or capable 
of exercising due care;°° while a similar rebuttable*® 
presumption was recognized, in the absence of evi- 
dence to the contrary, that an infant who has ar- 
rived at the age of twelve was sui juris,’ the bur- 
den of proof being on plaintiff who relied upon the 


from every other in its circum- 
stances, there are nevertheless some 
principles which are applicable to all, 
one of which is that the mere fact 
that a child is of a certain age does 
not necessarily justify the inference 
that it is incapable of exercising any 
degree of care for its own preserva- 
tion ...and another is that the ques- 
tion of whether or not a child is sui 
juris is generally, within certain 
limits, one of fact and not of law.” 
McCarthy v. New York Cent., ete., R. 
Co., 87 App. Div. 187, °189, 55 NYS 
1013. 

$6. Zwack v. New York, etc., R. 

Co., 160 N. Y. 362, 54 NE 785; Con- 

- row v. Snyder, 215 App. Div. 603, 214 

NYS 410; Grealish v. Brooklyn, etc., 
R. Co., 130 App. Div. 238, 114 NYS 
582 [aff 197 N. Y. 540 mem, 91 NE 
1114 mem]; Gerber v. Boorstein, 113 
App. Div. 808, 99 NYS 1091; Demp- 
sey v. Brooklyn Heights R. Co., 98 
App. Div. 182, 90 NYS 6389; McDon- 
ald v. Metropolitan St. R. Co., 80 
App. Div. 233, 80 NYS 577; Hill v. 
Baltimore, ete., R. Co., 75 App. Div. 
325, 78 NYS 134. 

[a] Rule applied as to infants be- 
tween or about the age of: (1) Hight 
or nine. Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410 (eight years, 
six months); Hebert v. Hudson River 
Electric Co., 136 App. Div. 107, 120 
NYS 672 (eight years); Grealish v. 
Brooklyn, etc., R. Co., 130 App. Div. 
238, 114 NYS 582 [aff 197 N. Y. 540 
mem, 91 NE 1114 mem] (eight 
years,. six months), (2) Nine. 
Dempsey v. Brooklyn Heights R. Co., 
98 App. Div. 182, 90 NYS 639 (nine 
years, three months). (3) Ten and 
over. Zwack v. New York, etc. R. 
Co., 160 N. Y. 362, 54 NE 785 (about 
ten years); Hill v. Baltimore, etc., R. 
Co., 75 App. Div. 325, 78 NYS 134 
(eleven years, nine months, seven 
days). 

97. Zwack v. New York, ete, R. 
Co., 160 N. Y. 362, 54 NE 785; Tucker 
v. New York Cent., etc., R. Co., 124 
N. Y. 308, 26 NE 916,.21 AmSR 670; 
Conrow v. Snyder, 215 App. Div. 603, 
214 NYS 410; Grealish v. Brooklyn, 
étce.; R. Co. «130 ,App. ;Div:,. 238,114 
NYS 582 [aff 197 N. Y. 540 mem, 91 
NE 1114 mem]; Gerber v. Boorstein, 
113 App. \Div. 808, 99 NYS 10945 
Dempsey v. Brooklyn Heights R. Co., 
98 App. Div. 182, 90 NYS 639; Mc- 
Donald v. Metropolitan St. R. Co., 
80 App. Div. 233, 80 NYS 577; 
v... Baltimore, ete.,. R. Co., 75 App. 
Div. 325, 78 NYS 134. } 

98. Grealish v. Brooklyn, etc., R. 
Co., 130 App. Div. 238, 114 NYS 582 
[aff 197 N Y. 540 mem, 91 NE 1114 
mem]; Gerber v. Boorstein, 113 App. 
Div. 808, 99 NYS 1091; McDonald vy. 
Metropolitan St. R. Co., 80 App. Div. 
233, 236, 80 NYS 577. 

“In the case of infants under the 
age of twelve years, the burden of 
proof is upon the defendant to show 
the possession, by such infant, of 
sufficient mental capacity to under- 
stand, appreciate and guard against 
the situation in which it is placed, 
and the plaintiff may rest in respect 
of such question upon the legal pre- 
sumption, which protects the infant 
from the imputation of negligence, 
unless it be a case where the negli- 
gence of the infant is imputable to 
the parent.’”’ McDonald v. Metropoli- 


NEGLIGENCE 


tan St. R. Co., supra. 

99. Tucker v. New York Cent., 
ete, R. Co, 124 N. Y. 308, 26 NE 
916, 21 AmSR 670; Gerber v. Boor- 
stein, 113 App. Div. 808, 99 NYS 1091, 
Hill v. Baltimore, ete, R.'Co., 75 
. Div. 325, 78 NYS 134. 

1. Tucker v. New. York: Cent., 
etc., R. Co., 124 N. Y. 308, 26 NE 
916, 21 AmSR 670; Fortune v. Hall, 
122 App. Div. 250, 106 NYS 787 [aff 
195 N. Y. 578 mem, 89 NE 1100 
mem]; Gerber v. Boorstein, 113 App. 
Div. 808, 99 NYS 1091; McDonald v. 
Metropolitan St. R. Co., 80 App. Div. 
233, 80 NYS 577; Charlton v. Forty- 
Second St., ete., R. Co., 79 App. Div. 
546, 80 NYS 174; Hill v. Baltimore, 
etc., R. Co., 75 App. Div. 325, 78 NYS 
134; Murphy v. Perlstein, 73 App. 
Div. 256, 76 NYS 657. 

[a] Rule applied as to an infant 
between or about the ages of: (1) 
Twelve. Tucker v. New York Cent., 
ete, R.Co., +124 .N. Yi9 308, i26eNi 
916, 21 AmSR 670; Noonan v. Ober- 
meyer, etc.,, Brewing Co., 50 App. 
Div. 377, 68 NYS 1066. (2) Twelve 
and thirteen. Charlton v. Forty- 
Second St., ete., R. Co., 79 App. Div. 
546, 80 NYS 174. (3) Fourteen and 
fifteen. Fortune vy. Hall, 122 App. 
Div. 250, 106 NYS 787 [aff 195 N. Y. 
578 mem, 89 NE 1100 mem] (four- 
teen years, eleven days); Murphy v. 
Perlstein, 73 App. Div. 256, 76 NYS 
657 (fourteen years, ten months); 
Zlotovsky v. Twenty-Third St. R. Co., 
8 Misc. 463, 28 NYS 661 (fourteen 
years, ten months). (4) Sixteen and 
over. Koehler v. Syracuse Specialty 
Mfg. Co., 12 App. Div. 50, 42 NYS 


182, 21105. 

2. Tucker v. New York Cent., 
ete.,, Rs Gow 124 NeetY. .308,0-26..NH 
916, 21 AmSR 670; Gerber v. Boor- 
stein, .113 App. Div. 808, 99 NYS 
1091; McDonald v. Metropolitan St. 


R. Co., 80 App. Div. 233, 236, 80 NYS 


577; Charlton vy. Forty-Second St., 
etc., R’ Co., 79 App. Div. 546, 80 
NYS 174. 


“When an infant is twelve years 
of age or above, the burden is upon 
the plaintiff to show the mental ca- 
pacity of the infant -and establish 
as a fact that such infant was not 
possessed of sufficient mental ca- 
pacity to exercise the degree of care 
and caution which is chargeable 
upon an adult, and it then becomes 
a question for the jury to determine 
whether the degree of care exercised 
in the particular case was such as to 
exonerate the infant from the charge 
of contributory negligence measured 
by its age and capacity.” McDonald 
v. Metropolitan St. R. Co., supra. 

8. See supra §§ 752, 753. 

4 See supra § 764. 

5. Ala.—Southern Exp. Co. v. 
Roseman, 206 Ala. 681, 91 S 612; 
Indian Refining Co. v. Marcrum, 205 
Ala. 500, 88 S 445; Jones v. Strick- 
land, 201 Ala. 138, 77 S 562; Cedar 
Creek Store Co. v. Stedham, 187 Ala. 
622, 65 S 984; Central of Georgia R. 
Co. v. Chambers, 183 Ala. uty 62 S 


724; Birmingham, etc., i 0.7 
Mattison, 166 Ala. 602, 52 S 49; 
Birmingham, etc. R. Co. v. Lan- 
drum, 153 Ala. 192, 45 S 198, 127 


AmSR 25; Birmingham R., ete., Co. 
v. Jones, 146 Ala. 277, 41 S 146; Tut- 
wiler Coal, etc, Co. v. Enslen, 129 
Ala. 336, 30 S 600; Lovell v. De 


[§§ 764-765 


ineapacity of the infant to exercise the degree of 
care required under the particular circumstances.” . 

[§ 765] bb. Nature, Weight, and Rebuttal of Pre- 
sumptions. Aside from the conclusive presumptions 
of incapacity recognized in children of tender age 
in some jurisdictions,’ the presumption that an in- 
fant of particular age has not the capacity to ap- 
preciate and avoid danger* is not conclusive, but is 
a prima facie or rebuttable presumption, and tes- 
timony is admissible to show the contrary,® and this 


| 
Bardelaben Coal, etc., Co., 90 Ala. 13, 
7S 756; Pratt Coal, etce., Co. v. Braw- 
ley, 83 Ala. 871, 3 S 555, 3 AmSR 
7b1. i 
Ga.—Rhodes v. Georgia R., etc., 
es 84 Ga. 320, 10 SE 922, 20 AmSR 
362. j 
Ind.—Bottorff v. South Constr. Co., 
184 Ind. 221, 110 NE 977. | 
Iowa.—Johnston v. Delano, 175 
Towa 498, 154 NW 1013; Hazlerigg v. 
Dobbins, 145 Iowa 495, 123 NW 196; 
McEldon vy. Drew, 138 Iowa 390, 116 
NW 147, 128. AmSR 203; Doggett v. 
Chicago, ete., R. Co., 134 Iowa 690, 
112 NW 171, 13 LRANS 364, 13 Ann 
Cas 588. | 
Kan.—Bellamy v. Kansas City R. 
Co., 108 Kan. 708, 196 P 1104. 


La.—Westerfield v. Levis, 43 La. 
Ann: +63,')'9) S) 62. | 
Miss.—Hines v. Moore, 124 Miss. 


500, 87 S-1; Potera v. Brookhaven, 95 
Miss. 774, 49 S 617; Vicksburg v. 
McLain, 67 Miss. 4, 6 S 774; West- 
brook v. Mobile, ete., R. Co., 66 Miss. 
560, 6S 321, 14 AmSR 587. ; 

N. J.—Altieri v. Public Serv. R. 
Coun LOL iN, Ss 6 24 Wats 6 ASib 4 
Pavlika v. Giglio, (Sup.) 137 A 528. 

Okl.—Depew v. Kilgore, 117 Okl. 
263, 246 P 606. : 

Pa.—Gerg v. Pennsylvania R. Co., 


254 Pa. 316, 98 A 960; Gress v. 
Philadelphia, ete., R. Co., 228 Pa.- 
482, 77 A 810, 32 LRANS 409, 21 
AnnCas 142. | 


S. C.—Crawford v. Charleston-Isle 
of: Palms... Tract: Cox, 126 1SmGn44ay; 
120 SE 3881; Goodwin vy. Columbia 
Mills Co., 80 S. C. 349, 61 SE 390; 
Tucker v. Buffalo Cotton Mills, 76 
S..C. 539, 57 SE 626, 121 AmSR> 957. 

Tenn.—Wells v. McNutt, 136 Tenn. 
274, 189 SW 365. 

Va.—Norfolk R., ete., Co. v. Hig- 
gins, 108 Va. 324, 61 SE 766; Roa- 
noke v. Shull, 97 Va. 419, 34 SE 34,! 
75 AmSR 791; Trumbo y. City Street- 
Car Co., 89 Va. 780, 17 SE 124. | 

Wash.—Gregg v. King County, 80 
Mash, 196, 141 P 340, AnnCas1916C 

W. Va.—Simmons vy. Chesapeake, 
etc., .R. Co.,. 97: Wis Vax. 104; 12408 
503; Goff v. Clarksburg Dairy Co., 86 
W. Va. 237, 108 SE 58; Ewing v 
Lanark Fuel Co., 65 W. Va. 726, 733, 
65 SE 200, 29 LRANS 487. 

And see cases infra § 
17-24. 

“All infants of the same age have 
not the same capacity. If they had, 
the presumption would necessarily 
be conclusive. But it is a matter of 
common knowledge that all persons 
are not born equal in respect to men- 
tal capacity and physical powers; 
and therefore the presumption in 
either case may be rebutted by 
other evidence.” Ewing v. Lanark 
Fuel Co., supra. 

[al “ack of capacity is never 
conclusively presumed from infancy 
unless the infant is under 7 years of 
age.” Ewing v. Lanark Fuel Co., 65 
W. Va. 726, 732, 65 SE .200,. 29 
LRANS 487. 

{[b] Between seven and twenty- 
one years (1) the age of an infant is 
only an evidential fact bearing on 
the question of his mental capacity 
to comprehend and avoid danger. 
Simmons vy. Chesapeake, etc., R. Co., 
97 W. Va. 104, 124 SE 508. (2) “Ca- 
pacity may be shown, notwithstand- 


766 notes 


ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | i 


§§ 765-766] 


is likewise true with reference to the subsequent 
presumption® that an infant is possessed of sufficient 
judgment and discretion to be held accountable for 
the consequences of his own negligence.” 
ease of presumptions generally,® the presumption of 
capacity® or incapacity’? must prevail, and is suffi- 
cient to warrant a finding unless rebutted by suffi- 


cient proof to the contrary. 
[§ 766] (c) Burden of Proof. 


the burden of proof with respect to contributory 
negligence where plaintiff is an infant is ordinarily 
the same as in actions by an adult.'? 
the rule prevails that contributory negligence is 
an affirmative defense,’? defendant has the burden 
of proof, and plaintiff is under no obligation to 
prove in the first instance his exercise of due care ;** 
while, on the other hand, where the exercise of due 
care by the injured person is part of plaintiff’s 
case,* plaintiff has the burden of proving that the 


ing the infant is under 14 years of 
age; and incapacity may be shown 
notwithstanding the infant may be 
over 14 years of age.’ Ewing v. 
Lanark Fuel Co., 65 W. Va. 726, 732, 
65 SE 200, 39 LRANS 487. 

[ec] Where a child lacks but a 
few days of being fourteen years old 
at the time of a fatal accident, the 
presumption of incapacity to avoid 
danger is very slight, and is rebut- 
ted by evidence that the child had 
had years of. experience in connec- 
tion with the very danger which was 
risked, and possessed unusual ca- 
pacity in other matters. Gress v. 
Philadelphia, etc., R. Co., 228 Pa. 482, 
77 A 810, 32 LRANS 409, 21 AnnCas 


6. See supra § 764. P 

7. <Ala.Beavers v. Southern. R. 
Co., 212 Ala. 600, 103 S 887; Bir- 
mingham, etc., R. Co. y. Mattison, 
166 Ala. 602, 52 S 49. But see Cedar 
Creek Store Co. v. Stedham, 187 Ala. 
622, 65 S 984 (dictum to the effect 
that sound normal children of four- 
teen years of age and above that age 
are conclusively presumed by law 
to possess that maturity of discre- 
tion which belongs to adults of or- 
dinary prudence). 

Del.—Travers  v. 28 
Del. 302, 92 A 855. 

Ga.—Rhodes v. Georgia R., etc., Co., 
84 Ga. 320, 10 SE 922, 20 AmSR 362. 

Ind.—Bottorff v. South Constr. 
Co., 184 Ind. 221, 110 NE 977. 

Iowa.—Doggett v. Chicago, etc., R. 
Co., 134 Iowa 690, 112 NW. 171, 138 
LRANS 364, 13 AnnCas 588. 

Mo.—Jackson v. Butler, 249 Mo. 
342, 155 Sw 1071. 

W. Va—Ewing v. Lanark Fuel 
Co., 65 W. Va. 726, 65 SE 200, 29 
LRANS 487. 

And see cases infra § 766 note 18. 

8 See Evidence § 88. 

9. Del.—Travers v. Hartmann, 28 
Del. 302, 92 A 855. 

Ga.—Rhodes yv. Georgia R., etc, 
Co., 84 Ga. 320, 10 SE 922, 20 ‘AmSR 
362; Paulk v. Lee, 31 Ga. JA. 629, 121 
SBE 845. 

Iowa.—Doggett v. Chicago, etc., R. 
Co., 134 Iowa 690, 112 NW 171, 13 
LRANS 364, 13 AnnCas 588. 

Mo.—Jackson v. Butler, 249 Mo. 
842, 155 SW 1071; Frauenthal v. La- 
clede Gaslight Co., 67 Mo. A. 1. 

N. C.—Baker v. Seaboard Air Line 
R. Co., 150 N. C. 562, 64 SE 506, 29 
LRANS 846, 17 AnnCas 351. 

10. ‘Ala.—-Pratt Coal, ete., Co. v. 
Brawley, 83 Ala. 371, 3 S 555, 3 
|AmSR 751. 

Ga.—Rhodes v. Georgia R, etc., 
ee 84 Ga. 320, 10 SE 922, 20 ‘AmSR 
362. 

Iowa.—Johnston v. Delano, 175 
Iowa 498, 154 NW 1013; Hazlerigg 
v. Dobbins, 145 Iowa 495, 123 NW 196. 

parma Vv. Moore, 124 Miss. 
500, 87 S 1; Vicksburg Vv. McLain, 67 
Miss. 4, 6 s 774, 
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As in the 


Effect of presumption as to capacity.1® 
no presumption as to the capacity or incapacity 
of an infant is recognized!” or where an infant be-, 
cause of his age is presumed to possess sufficient 
mental capacity to appreciate and avoid danger,!* 


[45.0] 1191 


injured infant was free from contributory negli- 


Where 


an infant who relies on, his want of capacity to 


The rule as to 


Thus, where 


N. J.—Pavlika v. Giglio, (Sup.) 
137 A 528. 

Va.—Morris v. Peyton, 148 Va. 812, 
139 SE 500; Lynchburg Cotton Mills 
v. Stanley, 102 Va. 590, 46 SE 908. 

Wash. —Greg gg v. King County, 80 
Wash. 196, 141 P 340, AnnCas1916C 
135. 


[a] Presumption held not rebut- 
ted.—The presumption that a child 
eight years old is incapable of con- 
tributory negligence, as a matter of 
law, is not rebutted by testimony 
that he rendered the ordinary serv- 
ices to his parents that a child of his 
age usually renders. Hines v. Moore, 
124 Miss. 500, 87 S 1. 

11. See cases infra notes 13, 15. 

12. See supra §§ 755, 756. 


13. La.—Buechner v:. New  Or- 
leans, 112° La. 599, 36° S 603, 104 
AmSR 455, 66 LRA 334. 

Mo.—Godfrey Vv. Kansas City 
Light, ete., Co., 218 Mo. A. 139, 247 
SW 451. 

Okl—Depew v. Kilgore, 117 Okl. 
263, 246 P 606. 

Or. —Dubiver v. City R. Co., 44 Or. 


227, 74 P 915, 75 P 693, 1 ‘AnnCas 889. 

S. G—Crawford v. Charleston-Isle 
o£ Palms Tract Co. 126-"S. "Gs 447; 
120 SE 381; Tucker v. Buffalo Cot 
ton Mills, 76S. C. 539, 57 SE 626, 
121 AmSR 957. 

Degree of care required of infants 
as dependent upon capacity, etc. see 
supra §§ 554-560. 

14. See supra § 759. 

15. Jollimore v. Connecticut Co., 
86 Conn. 314, 85 A 3878; Illinois Iron, 
etc., Co. v. Weber, 196 Ill. 526, 683 NE 
1008; Brekke v. Rothermal, 196 Iowa 
1288, 196 NW 84; Johnston v. Delano, 
175 Iowa 498, 154 NW 1013; Anderson 
v. ke tba eg 1 Pulp Co., (Me.) 135 
A f 

[a] In Massachusetts, under the 
rule existing at common law (see 
supra § 759 note 16 [b]) and before 
the statute changed the rule so as to 
make contributory negligence a de- 
fense (see supra § 756 note 68 [a]), 
an infant had the burden of proving 
his exercise of due care. Berdos v. 
Tremont, etc., Mills, 209 Mass. 489, 
95 NE 876, AnnCas1912B 797 (under 
fourteen years of age). 

[b] In New York.—See supra § 
764 notes 89-2. 


16. In New York see supra § 764 
notes 89-2. 
17. Chicago, ete., R. Co. v. Hoff- 


man, 82 Ill. A. 453 (eleven years, two 
months); Beaumont Iron Works v. 
Duron, (Tex. Civ. A.) 297 SW 1075 
(thirteen and fourteen years of age); 
Dudley v. Hawkins, (Tex. Civ. A.) 


183° SW 776 (thirteen years, ten 
months); Dowlen v. Texas Power, 
etc., Co., (Tex. Civ. A.) 174 SW 674 


(thirteen years); San Antonio Water- 


works Co, v. “White; (Tex. Civ. A.) 
44 SW 181. 
[a] “When there is no affirmative 


evidence of such disabilities, it seems 


avoid the effect of what would otherwise constituté 
contributory negligence on his part has the burden 
of proving such disabilities. 
however, where an infant because of his age is pre- 
sumed not to possess sufficient mental capacity to 
comprehend and avoid danger, a defendant, in order 
to defeat the action on the ground of contributory 
negligence, has the burden of rebutting the presump- 
tion and establishing the infant’s capacity and that 
he did not exercise “the care and discretion usually 
to be expected in children of his age,!® and this is 


On the other hand, 


to be universally held that it is re- 
versible error for the court to submit 
the issue to the jury.” Manlove v. 
Lavelle, (Tex. Civ. A.) 235 SW 324, 
326 (about sixteen years). To same 
effect Chicago, ete., R. Co. v. Hinin- 
Ser 114) Ti. 79,429 NE 196; Chicago, 
ete: Ri Co: ys Hoffman, 82 Ill. A. 453; 
St. Louis Southwestern R, Go. v. 
Shiflet, 94 Tex. 131, 58 SW 945 (be- 
tween eleven and twelve); Dudley v,. 
Hawkins, (Tex. Civ. A.) 183 SW 776. 

Contributory negligence of infant 
as question for court or jury see 
infra § 868. 

18. Birmingham, etc., R. Co., v. 
Mattison, 166 Ala, 602, 52 S 49; 
Baker v. Seaboard Air Line R. Oy 
150 N. C. 562, 64 SE 506, 29 LRANS 
846, 17 AnnCas $51; Kehler v. 
Schwenk, 144 Pa. 348, "22 A SELON 2¢ 
AmSR 633, 13 LRA 374; Simmons v. 
Chesapeake, ete RR: Co., 97 W.. Va. 
104, 124 SE 5038; Hairston vy. U. S. 
Coal, etc., Co., 66 W. Va. 324, 66 SH 
473; Ewing v. Lanark Fuel Co., 65 
W. Va. 726, 65 SE 200, 29 LRANS 
487; Wilkinson v. Kanawha, etc., 
Coal, etc.,'Co., 64 W. Va. 938, 61 SE 
875,20 LRANS 331, 

19. Ala.—Southern Exp. Co. ‘v. 
Roseman, 206 Ala. 681, 91 S 612; 
pane v. Strickland, 201 Ala. 138, 17 


La.—Buechner v. New Orleans, 112 
La. 599, 36 S 603, 104 AmSR 455, 66 


LRA 334; Westerfield, v. Levis, 43 
La. Ann. 63, 9S 52 : 
Miss.—Hines Vi “Moore, 124 Miss. 


500,87 S 1; Vicksburg v. McLain, 67 
Miss. 4, 6 S 774; Westbrook v. Mo- 
bile, etc., R. Co., 66 Miss. 560, 6 S 
321, 14 AmSR 587. 

Mo.—Jackson v. Butler, 249 Mo. 
342, 155 SW 1071 (dictum as to ages 
—ten to fourteen); Frauenthal vy. 
Laclede Gaslight .Co., 67 Mo. A. 1. 

Pa.—Gerg v. Pennsylvania mR, Coe 
254 Pa. 316, 98 A 960: 

S. C.—Crawford v. Charleston-Isle 
of Palms Tract. Co., 126 S. C. 447, 
120 SE 381; Dodd v. Spartansburg R., 
ete., Co., 95 S. C. 9, 78 SE 525; Good- 
win v. Columbia Mills Oo; BO pS vee 
349, 61 SE 3890; Tucker v. Buffalo 
Cotton Mills, 76 ISLC: 539, 57 SE 626, 
121 AmSR 957. 

Va.—Norfolk R., etce., Co. v. Hig- 
gins, 108 Va. 324, 61 SE 766; Lynch- 
burg Cotton Mills v. Stanley, 102 Va. 
590, 46 SE 908; Roanoke y. Shull, 97 
Va. 419, 34 SE 34, 75 AmSR 791. 

Wash. —Gregg v. King County, 80 
i ate 196, 141 P 340, AnnCas1916C 

W. Va.—Simmons v. Chesapeake 
etc.,, R. Co. 97 W. Va. 104, 124 SH 
503: Goff v. Clarksburg Dairy Co., 86 
W. Va. 287, 103 SE 58; Ewing v. La- 
nark Fuel Co., 65 W. Va. 726, 65 SH 
200, 29 LRANS 487; Nees v. 
Kanawha, etc., Cont, ete. 64 W. 
Va. 93, 61 SE 875, 20 LRANS 331. 

Wis.—Molaske v. Ohio Coal Co., Po 
Wis, 220, 56 NW 475. 
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true in those jurisdictions where plaintiff has the 
burden of proving his exercise of due care as part 
of his case.2° This, however, does not operate to 
shift. the burden from plaintiff of proving his exer- 
cise of due care by a preponderance of the evi- 
dence,?4 but merely operates to establish a prima 
facie case for plaintiff as to his freedom from con- 
tributory negligence which defendant, in order to 
defeat the action, must overcome, or at least he 
must place the evidence in equipoise.*? Upon simi- 
lar principles, where the presumption prevails that 
an infant has the qualities and capacity ordinarily 
belonging to children of his age,?* a defendant who 
contends that an injured child by reason of some 
special advantage or particular experience in life 
ought to be chargeable with a higher degree of care 
than would be expected of an ordinary infant of 
his age must show such facts.** 

[§ 767] d. Imputed Negligence.?® In jurisdictions 
where the burden of proving contributory negligence 
is on defendant, if relied on as a defense,”* a defend- 
ant who seeks to avoid liability on the ground that 
the negligence of a third person, such as a parent 
or custodian, is imputable to the person injured has 
the burden of proving such negligence,’ unless, in 
conformity with the general rule,?* such negligence 
appears from the evidence adduced on behalf of 
plaintiff.2° In this connection it has been held that 
the presence of a child of tender age unattended 
in a dangerous place, as upon a public street, raises 
a rebuttable presumption or a prima facie case of 
negligence on the part of its custodian which, if 
unexplained, may be sufficient to defeat a recovery,*° 
but the existence of such a presumption from’ the 
mere presence of a child upon the street has been 
denied.*!_ However, the fact that, in the presen- 


[a] Reasons for, and discussions | Iowa 498, 154 NW 1013; Hazlerigg v. 
“Tt must be remem-| Dobbins, 145 Iowa 495, 123 NW _ 196. 
Brekke v. Rothermal, 196 Iowa 


of, rule.—(1) 0 
bered that contributory negligence is 21. 
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: 


tation of plaintiff’s case, the evidence raises a prima 
facie presumption of negligence on the part of the 
custodian of an injured infant does not operate to 
place on such infant or the custodian, in an action 
for the latter’s benefit, the burden of proving the 
exercise of due care,®? or relieve defendant of the 
burden of proving the defense of contributory negli- 
gence,®* but, as in other cases of contributory neg- 
ligence,** plaintiff, in order to maintain the action, 
must introduce further evidence negativing the 
effect produced by his own showing.®® This evi- 
dence by way of rebuttal or explanation, however, 
may be supplied by either plaintiff’s** or defend- 
ant’s?? evidence, or both,?* and defendant, in dis- 
charging the burden of showing contributory neg- 
ligence on the part of parent or custodian, is under 
no obligation to introduce evidence upon that issue*? 
but may rely upon the evidence adduced by plain- 
tiff.t° On the other hand, however, where the bur- 
den is on plaintiff to show the exercise of due care 
as part of his case,*t plaintiff has the burden of 
proving that there was an absence of contributory 
negligence on the part of any third person, such 
as a parent or custodian, whose negligent conduct 
would be imputable to the person injured.*? 

In Massachusetts at common law, in an action for 
an injury to an infant, plaintiff had the burden of 
proving the exercise of due care on the part of the 
custodian or parent,** and it has been: held that as 
the statutory provision changing the rule so as to 
make contributory negligence a matter of defense to 
be proved by defendant,** and creating a presump- 
tion as to the exercise of due care on the part of a 
person killed or injured,*® is applicable only to the 
person injured,** it does not operate to raise a pre- 
sumption as to the exercise of due care on the part 


jury). 
32. Monrean v. Eastern Wisconsin 


an affirmative defense and the de- 
fendant must show that the plaintiff 
failed to observe the care due under 
the circumstances. In showing wheth- 
er there was a failure to observe due 
care, or ordinary care under the cir- 
cumstances, on the part of the plain- 
tiff, the defendant must necessarily 
show that the situation of plaintiff 
was such as to call for the exercise 
of due care. If it appeared that 
plaintiff was an adult, the prima 
facie presumption would be that he 
had capacity to exercise due care and 
the burden would be on the plaintiff 
to show want of capacity; if, on the 
contrary, it appears that plaintiff 
was an infant of tender years, then 
the burden is on the defendant to 
show capacity to observe due care. 
Hence, from the very nature of the 
affirmative defense of contributory 
negligence, it was not error to re- 
quire that defendant should assume 
the burden of proof not only to show 
facts which would constitute con- 
tributory negligence in an adult or 
one sui juris, but that the party 
charged with contributory negli- 
gence, if an infant, had age and in- 
telligence to observe the requisite 
care.’ Tucker v.* Buffalo Cotton Mills, 
76 S. C, 5389, 546, 57 SH 626, 121 
AmSR_ 957. (2) “The burden of 
establishing the affirmative defense 
of contributory negligence, which in- 
volved a rebuttal of the presumption 
of the plaintiff's incapacity, rested 
upon the defendant.” Crawford vy. 
Charleston-Isle of Palms Tract. Co., 
126 S. C. 447, 451, 120 SE 381. 

20. McGuire v. Richard Guthmann 
Transfer Co., 234 Ill. 125, 84 NE 723; 
Brekke v. Rothermal, 196 Iowa 1288, 
196 NW 84; Johnston y. Delano, 175 


1288, 196 NW 84. 

22. Brekke v. Rothermal, supra; 
McEldon v. Drew, 188 Iowa 390, 116 
NW 147, 128 AmSR 2038. 

23. See supra § 763 note 61. 

24. McGuire v. Richard Guthmann 
Transfer Co., 234 Ill. 125, 84 NE 723. 

25. Presumptions and burden of 
proof: 

As to imputed negligence in connec- 
tion with operation of motor vehi- 
cles see Motor Vehicles § 1011.- 

In actions by parents for injuries to 
child and loss of services generally 
see Parent and Child [29 Cyc 1647 
et seq]. 

In actions for death generally see 
Death §§ 164-167. 

26. See supra §§ 755, 756. 

27. Morgan v. Lllinois, etc., Bridge 
Co.,.17- FB.) Cas, . No. 9,802, 5. Dill. (96; 
Daly v. Hinz, 113 Cal. 566, 45 P 693; 
McQuilken vy. Central Pac. R. Co., 50 
Cal. 7; Monrean v. Hastern Wiscon- 
sin. R., -ete.,, Co.,:152 Wis. 618, 140 
NW 309. 

28. See supra § 758. 

a Daly v. Hinz, 113 Cal. 866, 45 


30. St. Louis, ete., R. Co. v. Free- 
man, 86 Ark, 41; Harrington v. Butte, 
ete., R. Co., 37 Mont. 169, 95 P 8, 16 
LRANS 395; Monrean v. Eastern 
Wisconsin R., ete., Co., 152 Wis. 618, 
140 NW 309. 

31. Dattola v. Burt, 288 Pa. 134, 
135 A 736, 51 ALR 205 (designating 
as dicta the statement regarding 
such a presumption contained in 
Parrotta v. Pennsylvania R. Co., 40 
Pa. Super. 188). But see Del Rossi 
v. Cooney, 208 Pa. 288; 57 A. 514 
(where the evidence adduced in re- 
buttal of the presumptions was held 
sufficient to make a question for the 


Be etc., Co., 152 Wis. 618, 140 NW 


33. Monrean v. Eastern Wisconsin 
R., etc., Co., supra. 

Shifting of burden of proving con- 
tributory negligence generally see 
fi hag § 754 notes 35—45. 

See supra § 758. 

35. Harrington yv. Butte, etc. R. 
Co., 37 Mont. 169, 95 P 8, 16 LRANS 
395; Monrean vy. Hastern Wisconsin 
Re etc., Co., 152 Wis, 618, 140 NW 


09. 

[a] Evidence held insufficient to 
rebut prima facie showing of con- 
tributory negligence. Harrington v. 
Butte, etc., R. Co., 3% Mont. 169, 95 
P 8, 16 LRANS 395. 

36. Monrean v, Eastern Wisconsin 
uae etc., Co., 152 Wis. 618, 140 NW 


37. Monrean v. Eastern Wisconsin 
R., ete., Co., supra. 

38. Monrean v. Eastern Wisconsin 
R,, etc., Co., supra. 

39. Monrean vy. Eastern Wisconsin 
R., ete, Co., supra. And see supra 
§ 758 note 10. y 

40. Monrean v. Eastern Wisconsin 
R., ete., Co., supra. 

Use by defendant of evidence ad- 
yrs by plaintiff generally see infra 

41. See supra § 759. 

42. Follett v. Illinois Cent. R. Co., 
288 Ill. 506, 128 NE 593; Popick v. 
B. B. Neal Hardware Co., 164 NYS 413, 

43. Brennan vy. Standard Oil Co., 
187 Mass. 376, 783 NE 472; Wright v. 
aes etc., R. Co., 4 Allen (Mass.) 


44. See supra § 756 note 63 [a]. 

45. See supra § 742 note 40 [a]. 

46. Sullivan v. Chadwick, 236 
Mass, 130, 127 NE 682. And_ see 
cases supra § 742 notes 41-43. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of an infant plaintiff’s custodian, but that the bur- 
den of proof is on plaintiff to show that the parent, 
in whose care it is contended the child was at the 


time, was using a proper degree of 
safety of the echild.* 


Husband and wife.*® 


the contributory negligence of the 
ble to the wife, but a defendant 
such facts to defeat an action by 
juries incurred by its negligence 


47. Stachowicz v. Matera, 257 
Mass. 283, 153 NE 547; Sullivan v. 
Chadwick, 236 Mass, 130, 127 NE 632. 

48. Gallagher v. Johnson, 237 
Mass. 455, 130 NE 174, 15 ALR 411 
[dist Sullivan v. Chadwick, 236 Mass. 
130, 127 NE 632; Bullard vy. Boston 
El. R. Co., 226 Mass. 262, 115 NE 294 


on the ground that in these cases the, 


parents of the injured child were not 
present or injured]. 

49. Disabilities and privileges of 
coverture in relation to torts see 
Husband and Wife §§ 410-418. 

50. Brubaker v. lowa County, 174 
Wis. 574, 183 NW 690, 18 ALR 303. 

51. Scott v. London, etc., Docks 
Co., 3 H. & C. 596, 601, 159 Reprint 
665 [quot San Juan Light, etc., Co. 
v. Requena, 224 U. S. 89, 98, 32 SCt 
399, 56 L. ed. 680; Atlas Powder Co. 
vy. Benson, 287 Fed. 797, 798; Dela- 
ware, etc., R. Co. v. Dix, 188 Fed. 
901, 905, 110 CCA 535; Rose_ v. 
Stephens, ete., Transp. Co., 11 Fed. 
438, 439, 20 Blatchf. 411; Lennon v. 
Rawitzer, 57 Conn. 583, 19 A 334, 
336; Hart v. Washington Park Club, 
157 Ill. 9, 41 NE 620, 621, 48 AmSR 
298, 29 LRA 492; North Chicago St. 
R. Co. v. Cotton, 140 Ill. 486, 29 NE 
899, 901; Britton v. St. Louis Trans- 
fer Co., 155 Ill. A. 317, 319; Balti- 
more, ete, .nCo. Vv. Hill,” 84. Ind. (A. 
354, 148 NE 489, 494; Ayrshire Coal 
Co. v. Wilder, 75 Ind. A. 137, 129 NE 
260, 262; Root vy. Cudahy Packing 
Co 838. Kan. 413, 229) Pe dT, ol bs 
Potter  v. Rorabaugh-Wiley Dry 
Goods Co., 83 Kan. 712, 112 P 613, 
614, 32 LRANS 45; Howser v. Cum- 
berland, ete., R. Co., 80 Md. 146, 30 
A 906, 907, 45 AmSR 332, 27 LRA 
154; Waller v. Ross, 100 Minn. 7, 110 
NW 252, 117 AmSR 661, 12 LRANS 
721; Harris v. Magnum, 183 N. C. 
235, 111 SE 177, 178; Fitzgerald v. 
Southern R. Co., 141 N. C. 530, 538, 
54 SE 391, 6 LRANS 3387; Cincinnati 
Tract. Co. v. Holzenkamp, 74 Oh. St. 
379, 78 NE 529, 530, 113 AmSR 980, 
6 LRANS 800; Boyd v. Portland 
Electric Co., 41 Or. 336, 68 P 810, 
812; McCray v. Galveston, etc. R. 
Co., 89° Tex. 168, 34 Sw 95, 97; St. 
Louis; etc... R.. Co: w.-Cason, . (Tex. 
Civ. A.) 129 SW 394, 397; Spinney v. 
Hooker, 92 Vt. 146, 102 A 53, 56; 
Houston v. Brush, 66 Vt. 331, 29 A 
380, 383; Riggsby v. Tritton, 143 Va. 
903, 129 SE 498, 495, 45 ALR 280; 
Peters v. Lynchburg, etc., Light Co., 
108; Va. .333; 61. SE. 745,746, 22 
LRANS 1188; Snyder v. Wheeling 
Electrical Co., 48 W. Va. 661, 28 SE 
7133, 7385, 64 AmSR 922, 39 LRA 499; 
Muster v. Chicago, etc., R. Co., 61 
Wis. 325, 21 NW 223, 224 50 AmR 
141]. 

52. See cases supra note 51; and 
eases infra this note. 

[a] This statement of the law 
(1) expressed in Scott y. London, 
etc., Docks Co, 3 H. & C. 596, 159 


However, it has been held 
that, where a child of tender years was in the actual 
care and presence of his parent and both were in- 
jured at the same time, in an action by the infant 
he would be entitled to the statutory presumption 
that his custodian was in the exercise of due care. 
and that defendant had the burden of proving the 
contributory negligence of the parent.*® 

There is no presumption as 
to the existence of a relationship between a husband 
and wife, such as a relation of agency, or a joint 
financial interest in an undertaking, so as to make 


NEGLIGENCE 


of proof.®° 


attention for the 


husband imputa- 
who relies upon 
the wifé for in- 


has the burden 


Reprint 665 has been widely quoted 
and adopted. Lawson vy. Mobile 
Electric Co., 204 Ala. 318, 85 S 257; 
Brown. v. Davis, (Cal. A.) 257 PB 877; 
St. Clair v. Edison Electric Light 
Co., 38 Pa. Super. 228. (2) “The rule 
has perhaps never been more accu- 
rately stated than in the oft-quoted 
language of Chief Justice Erle 
(Scott v. London, ete., Docks Co., 3 
HH. &, C.7596; 159: Reprint 665).”’ “St: 
Louis, ete., R. o. v. Cason, (Tex. 
Civ. A.) 129 SW 394, 397. (3) “The 
rule cannot be better stated, in its 
generality.”’ Snyder v. Wheeling 
Electrical Co., 43 W. Va. 661, 667, 
28 SE 733, 64 AmSR 922, 39 LRA 
499. (4) “This definition has been 
termed a legal classic.” Atlas Pow- 
der Co. v. Benson, 287 Fed. 797, 798. 
(5) “The most apt and concise state- 
ment of the principle.” Chenall v. 
Palmer Brick Co., 117 Ga. 106, 43 
SE 443, 445. To same effect Waller 
v. Ross, 100 Minn. 7, 110 NW 252, 
117 AmSR 661, 12 LRANS 721. 

53. See cases infra this section; 
and passim §§ 769-786. 

54. U. S.—Sweeney v. Erving, 228 
UW. S.. 233,338 SC. 416, 5% Li ed=5816, 
AnnCas1914D 905; San Juan Light, 
etc., Co. v. Requena, 224 U. S. 89, 32 
SCt 399, 56 L. ed. 680; Western 
Transp. Co. v. Downer, 11 Wall. 129, 
20 L. ed. 160; Atlas Powder Co. v. 
Benson, 287 Fed. 797; The Great 
Northern, 251 Fed. 826, 163 CCA 
660; Courtney v. New York, etc., R. 
Co., 213 Fed. 388; Jensen v. The Jo- 
seph B. Thomas, 81 Fed. 578; The 
William Branfoot, 48 Fed. 914 [aff 52 
Fed. 390, 3 CCA 155]; Rintoul v. New 
York Cent., etc., R. Co., 17 Fed. 905, 
21 Blatchf. 439; Rose v. Stephens, 
ete., Transp. Co., 11 Fed. 438, 20 
Blatchf. 411. 

Ala.—Lawson v. Mobile Electric 
Co., 204 Ala. 318, 85 S 257; Bloom v. 
Cullman, 197 Ala. 490, 73 S 85; 
Georgia Pac. R. Co. v. Love, 91 Ala. 
432, 8S 714, 24 AmSR 927; Birming- 
ham Union R. Co. v. Hale, 90 Ala. 
8, 8 S 142, 24 AmSR 748; Louisville, 
etce., R. Co. v. Reese, 85 Ala. 497, 5 
S 283, 7 AmSR 66. 

Ariz.—Verde Tunnel, etc., R. Co. v. 
Stevenson, 22 Ariz. 188, 106 P 164. 

Ark.—Arkansas Light, ete., Co. v. 
Jackson, 166 Ark. 633, 267 SW 359; 
Chiles v. Ft. Smith Commn. Co., 139 
Ark. 489, 216 SW 11, 8 ALR 493; 
Southwestern Tel., etc., Co. v. Bruce, 
89 Ark. 581, 117 SW 564; Gurdon, 
etc., R. Co. v. Calhoun, 86 Ark. 76, 
109 SW 1017; Arkansas Tel. Co. v. 
Ratteree, 57 Ark. 429, 21 SW 1059; 
St. Louis, etc., R. Co. v. Hopkins, 54 
Ark. 209, 15 SW 610, 12 LRA 189; 
Tilley v. St. Louis, ete., R. Co., 49 
Ark. 535, 6 SW 8. 

Cal.—Meyer v. McNutt Hospital, 
173 Cal. 156, 159 P 486; O’Connor v. 
Mennie, 169 Cal. 217, 146 P 674; 
Kahn vy. Triest-Rosenberg Cap Co., 


gence.54 
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[§ 768] e. Res Ipsa Loquitur—(1) In General— 
(a) Statement of Rule. 
caused the injury complained of is shown to be un- 
der the management of defendant or his servants 
and the accident is such as in the ordinary course 
of things does not happen if those who have its 
management or control use proper ¢are, it affords 
reasonable evidence, in the absence of explanation 
by defendant, that the accident arose from want of 
eare. This statement of the rule of res ipsa loquitur, 
based on the expression in an early English ease,°+ 
which has been widely quoted with approval,®? has 
been in substance most frequently adopted and ap- 
plied in subsequent decisions®* so that the occur- 
rence of an injury under the circumstances therein 
set forth raises a presumption or permits an in- 
ference that the party charged was guilty of negli- 


Where the thing which 


139 Cal. 340, 73 P 164; Rowe v. Such, 
134 Cal. 578, 66 P 862, 67 P 760; 
Harrison .v. Sutter’ St. “R.) Co., “134 
Cal. 549, 66 P 787, 5 LRA 608; Jud- 
son v. Giant Powder Co., 107 Cal. 549, 
40 P_ 1020, 48 AmSR 146, 29 LRA 
718; Michener v. Hutton, (A.) 258 P 
707; Brown v. Davis, (A.) 257 P 877; 
Atkinson v. United R. Cos., 71 Cal. 
A. 82, 234 P 8638; Scellars v. Univer- 
sal Serv. Everywhere, 68 Cal. A. 252, 
228 P 879; Stott v. Southern Sierras 
Power Co., 47 Cal. A. 242, 190 P 478; 
Duran v. Yellow Aster Min., etc., 
Co., 40 Cal. A. 633, 181-P 395; Onell 
v. Chappell, 38 Cal. A. 875, 176 P 
870; Faras v. Lower California Dev. 
Co., 27 Cal. A. 688, 151 P 35; Van 
Horn v. Pacifie Refining, etc., Co., 27 
Cal. A. 105, 148 P 951; Bauhofer v. 
1 AL 676, 2d TP ost: 
White v. Spreckels, 10 Cal. A. 287, 
101 P 920; Sauer v. Hagle Brewing 
Go.,. 8, 'Cal. A127." 84 Pr 425. 

Canal Zone.—Weeks y. Panama R. 
Co., 2 Canal Zone 211. 

Colo.—Colorado Springs, ete. R. 
Co. v. Reese, 169 P 572; Velotta v. 
Yampa Valley Coal Co., 63 Colo. 489, 
167 P 971, LRA1918B 917; Sanderson 
Vv. .Wrazier, \8 Colo, -79, 5) .P) 632: 54 
ieee 544; Wall v. Livezay, 6 Colo. 

Conn.—Hunt v. Central Vermont 
R. Co., 99 Conn. 657, 122 A 563; Len- 
pon v. Rawitzer, 57 Conn. 583, 19 A 


Del.—Edmanson_ y. Wilmington, 
ete): Tract. Co. 82 Dele 177, -120- Av 
923; Wood vy. Wilmington City R. 


Co., 21 Del. 369, 64 A 246. 

D. C.—Moore vy. Clagett, 48 App. 
410; Chesapeake Beach R. Co. v. 
Brez, 39 App. 58; Sullivan v. Capital 
Tract. Co., 34 App. 358; Kohner y. 
Capital Tract. Co., 22 App. 181, 62 
LRANS 875; ment v. Metropolitan 
R. Co., 21 App. 494 

Ga.—Chenall v. Palmer Brick Co., 
117 Ga. 106, 43 SE 448; Savannah, 
etc., R. Co. v. Slater, 92 Ga. $91, 17 
SE 350; Bonita Theatre v. Bridges, 
31 Ga. A. 798, 804, 122 SEH 255 (“In 
this State the philosophy of the doc- 
trine expressed in the maxim res 
ipsa loquitur is embraced in and its 
particular application authorized by 
the Civil Code, § 5743, wherein it is 
provided that ‘In arriving at a ver- 
dict, the jury from facts proved, and 


sometimes from the absence of 
counter-evidence, may infer the ex- 
istence of other facts reasonably 


and logically consequent on those 
proved’’”’); Atlanta Coca-Cola Bot- 
tling Co, v. Danneman, 25 Ga. A. 43, 
102 SH 542; Central of Georgia R. Co. 
v. Blackman, 7 Ga. A. 766, 68 SE 339; 
Sinkovitz v. Peters Land Co., 5 Ga. 
A. 788, 64 SE 93. 

26 


Hawaii.—Morgan vy. 
Ill.—O’Rourke v. Field, 307 Ill. 197, 


Yamada, 
Hawaii 17. 
138 NE 625, 27 ALR 1014; Feldman 


| 
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In Michigan the presumption of 


v. Chicago R. Co., 289 Ill. 25, 124 NE 
S346 PATRI tag L; Chicago Union 
Tract. COL: Giese, 229 Ill. 260, 82 
NE 232; Chicago City. R. Co. v. 
Barker, 209 Ill. 321, 70 NE_ 624; 
Chicago City R. Co. v. Carroll, 206 
Tll. 318, 68 NE 1087; Hart v. Wash- 
ington ‘Park Club, 157 Till. 9, 41 NE 
620, 48 AmSR 298, 29 LRA 493; North 
Chicago St. R. Co. v. Cotton, 140 Tits 
486, 29 NE 899; Beckwith v. Boyn- 
ton, 235 Ill. A. 469; Welch v. New 
Harper Hotel Co, 196) Jb) <A 94; 
Odum v. Corn Products Refining Co., 


173 Ill. A. 848; Bachman vy. South- 
ern Coal, ete., Co., 165 Ill. A. 485; 
Smith ‘v. Philadelphia, ete., Coal, 


ete., Co., 160 Ill. A. 87; Britton v. St. 
Louis Transfer Co., 155 Tile: As. 317; 
Drake Standard Mach. Works _ v. 
Brossman, 135 Ill. A. 209; Illinois 
Cent. R. Go. v. McCullum, 122 Ill. A. 
531; Chicago City R. Co. v. Hick, 111 
Til. ‘A 452; Armour v. Golkowska, 95 
Tl. A. 492 [aff 202 Ill. 144, 66 NE 
103]. 

Ind.—Pittsburgh, ete, R. Co. v. 
Arnott, 189 Ind. 350, 126 NE 132; 
Decatur v. Eady, 186 Ind. 205, 115 
NE 577, LRA1917E 242; Prest- O-Lite 
Co. v. Skeel, 182 Ind. 593, 106 NE 365, 
AnnCas1917A 474; Cleveland, etc., R. 
Co. v. Hadley, 170 Ind. 204, 82 NE 
1025, 84 NE 138, 16 LRANS 527, 16 
AnnCas ah Baltimore, ete.,, R. Co. v. 
Hill, 84 Ind. A. 354, 148 NE 489; 
Artificial Ice, ete., Storage (Grogaia 
Waltz, (A.) 146 NE 826; Ayrshire 
Coal Co. v. Wilder, 75 Ind. A. 137,129 
NE 260; Pittsburgh, etc. R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 315; 
Talge Mahogany Co. v. Hockett, 55 
Ind. A. 303, 103: NE 815; Knoefel v. 
Atkins, 40 Ind. A. 328, 81 NE 600. 


Iowa.—Nicoll v. Sweet, 163 Iowa 
683, 144 NW 615, LRAI1918C 1099, 
AnnCas1916C 661; Fitch v. Mason 
City, etc., Tract. Co., 124 Iowa 665, 
100 NW 618. 

Kan.—Mayes v. Kansas City 
Power, etc., Co., 121 Kan. 648, 249 P 


599; Root v. Cudahy Packing Co., 88 
Kan. 413, 129 P 147; Potter v. Rora- 
baugh-Wiley Dry Goods Co., 88 Kan. 
712, 112 P 613, 32 LRANS 45; Atchi- 
son, etc., R. Co. v. Elder, 57 Kan. 312, 
46 P 310; Southern Kansas R. Co. v. 
Walsh, 45 Kan. 653, 26 P 45; Atchi- 
son v. Plunkett, 8 Kan. A. 308, BB 
677. 

Ky.—Beall v. Louisville Home Tel. 
Co., 166 Ky. 345, 179 SW 251; Ligon 
vy. Evansville R. Co., 165 Ky. 202, 176 
SW 968; Jones v. Pelly, 128 SW 
305; Paducah Tract. Co. vy. Baker, 130 
Ky, 360, 113 SW 449, 18 LRANS 1185; 
Louisville Lighting Co. v. Owens, 105 
SW 435, 32 KyL 283; Russell v. Stew- 
art Dry Goods Co., 56 SW 1707, 22 
KyL 121. 

La.—Bentz v. Page, 115 La. 560, 39 
S 599; Willis v. Vicksburg CLG... kk 
Co., 115 La. 53, 38'S 892; “Hebert Vv. 
Lake Charles Ice Co., 111 La. 522, 35 
S 731, 100 AmSR 505, 64 LRA 101; 
Maus v. Broderick, 51 La. Ann. 1153, 
25 S 977; Holmes v. Tennessee Coal, 
etc., Co., 49 La. Ann. 1465, 22 S 403. 

Me.—Russ v. Hastman Car Co.; 122 
Me. 380, 120 A 176; Leighton v. Dean, 
aif Me. 40, 102’ A 565, LRA1918B 
922. 

Md.—Goldman, etc., Bottling Co. v. 
Sindell, 140 Md. 488, 117 A _ 866; 
Chesapeake Iron Works v. Hochs- 
chteld, etc., Co., 119 Md. 308, 86 A 
845; Decola v. Cowan, 102 Md. 551, 
62 A 1026; Winkelmann, etc., Drug 
Co. v. Colladay, 88 Md. 78, 40 A 1078; 
Benedick v. Potts, 88 Md. 52, 40 A 
1067, 41 LRA 478; Howser v. Cum- 
berland, etc. R: Co., 80 Md. 146, 30 
lA 906, 45 AmSR 332, 27 LRA 154. 
| Mass.—O’Neil v. Toomey, 218 Mass. 
1242, 105 NE 974; McNamara vy. Bos- 


‘ton, etc., R. Co., 202 Mass. 491, o 
‘NE 131; Beattie vy. Boston Bl. R. 

201 Mass. 3, 86 NE 920; Melvin 4 
Pennsylvania Steel Co., 180 Mass. 196, 


NEGLIGENCE 


[§ 768 


negligence aris- | ing under the rule of res ipsa loquitur has not been 


62 NE 3879; Graham v. Badger, 164 
Mass. 42, 41 NE 61; Carmody_ v. 
Boston Gas Light Co., 162 Mass. 039, 
39 NE 184; Shepard v. Creamer, 160 
Mass. 496, 36 NE 475; Uggla v. West 
R. Co. 160 Mass. 351, 35 
39 AmSR 481; Perry v. 
Smith, 156 Mass. 340, 31 NE 9; 
Pinney v. Hall, 156 Mass. 225, 30 NH 
1016; White v. Boston, etc., R. Co., 
144 Mass. 404, 11 NE 552. 
Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Mathews v. 
Chicago, etc., R. Co., 162 Minn. 313, 
202 NW 896; Sullivan v. Minneapolis 
St. R. Co., 161 Minn. 45, 200 NW 
922; Molt v. Ten Broeck, 134 Minn. 
458, 159 NW 1073, AnnCas1918E 256; 
Gould v. Winona Gas Co., 100 Minn. 
258, 111 NW 254, 10 LRANS 889; 
Waller v. Ross, 100 Minn. Ex-U10 NW 
252, 117 AmSR 661, 12 LRANS 721; 
Isherwood v. H. L. Jenkins Lumber 
Co., 84 Minn. 428, 87 NW 931; John- 
son v. Walsh, 83 Minn. 74, 85 NW 
910; Olson v. Great Northern R. Co., 
68 Minn. 155, 7 NW 5; MeLean v. 
Burbank, 11 Minn. 277. 4 
Miss.—Alabama, ete, R. Co. v. 
Groome, 97 Miss. 201, 52 S 703. 
Mo.—Roscoe y. Metropolitan St. 
Pe COMPS ZO MO PO Gar didn sey. tes 
Bluedorn v. Missouri Pac. R. Co., 24 
SW 57; Dowell’ v. Guthrie, 99 Mo. 
653,—~ 2° Sw” '900," "17, AmSR*® 593% 
Dougherty v. Missouri R. Co., 81 Mo. 
325, 51 AmR. 239; Rice v. Chicago, 
ete, RoCo., 153 Mo, “Ag 5.  131> Sy 
374; Detrich v. Metropolitan St. R. 
COs, HL48 Mie ei AL O61 27. SW 60S: 
Pratt -v. Missouri Pac. R. Co., 139 
Mo. A. 502, 122-SW 1125; Todd v. 
Missouri Pac. R. Co., 126 Mo. A. 684, 
105 SW 671; Shuler v. Omaha, etc., 
R. Co., 87 Mo. A. 618; Moore ‘v. 
Korte, 77 Mo. A. 500; Gallagher v. 
Edison. Illum.: Co.) 72° Mo. A. 576; 
Seiter v. Bischoff, 63 Mo. A. 157; 
Hill v. Scott, 38 Mo. A. 370; Bevis v. 
Baltimore, ete., R. Co., 26 Mo. A. 19. 
Mont.—McGowan v. Nelson, 36 
Mont. 67, 92 P 40; Hardesty y. Lar- 
ey Lumber Co,, 34 Mont. 151, 86 P 


N. J.—Mannon v. Vesper Lodge I. 
ONO. Bok ING OG, alt Ga ao es 
Higgins v. Goerke-Krich Co., 91 N. 
J. L. 464, 103 A’ 37; Hughes v. At- 
lantic City, KR. .Co.,.85 N. J. Lu. 212,89 
A 769, LRAI916A 927; Mumma ‘vy. 
Haston,,.ete., RR. Co, 773 N.. J. La, 603, 
65 A 208; Sheridan v. Foley, 58 N. J. 
L. 230, 33 A 484; Bahr v. Lombard, 
538 .N. J. L. 233, 21 A 190, 23 A 167. 

N. Y.—Plumb v. Richmond Light, 

etc., Co., 283 N. Y. 285,.135 NE 504; 
25 ALR 685; Griffen v. Manice, 166 
IN YL Si8, 59 NE 925, 82 AmSR 630, 
52 LRA #922; Breen y. New York 
Cent CEC plc COs LOG ING «Naw ke LG, 
NE 60, 4 AmSR 450; Seybolt v. New 
York, ’etc., R. Co., J5 N. 
AmR 75; Mullen Vv. St. John, 57 N. 
Y., 567, 15 AmR “580; McNulty  v. 
Ludwig, 153 App. Div, 206, 138 NYS 
84; Eugene C. Lewis Co. v. Metro- 
politan Realty Co., 112 App. Div. 385, 
98 NYS 391; Schnizer vy. Phillips, 108 
App. Div. 17, 95 NYS 478; Duerr v. 
Consolidated Gas Co., 86 "App. Div. 
14, 88 NYS 714; Stallman v. New 
York Steam Co., 17 App. Div. 397, 45 
NYS 161; Silverberg v. New York, 
59 Misc. 492, 110 NYS 992; Weber v. 
Lieberman, 47 Misc. 593, 94 NYS 460; 
Wiley v. Bondy, 23 Misc. 658, 52 
NYS 68. ; 

N. €.—Modlin v. Simmons, 183 N. 
C. 68, 110 SE 661; Jones v. Bland, 
182 N. C. 70, 108 SE 344, 16 ALR 
1383; Page v. Camp Mfg. Co., 180 N. 
C. 330, 104 SE 667; Lindsey v. At- 
lantic,, ete.;.R.i) Co. L738 ON. AC. 880592 
SE 166; Dunn v. John L. Roper Lum- 
ber” Co.) 9 TT25 Ney Cap tae 90 Says 9 
Turner v Southern Power Co, 154 
N. C. 131, 69 SE 767, 32 LRANS 848; 
Stewart v. Van Deventer Carpet Co., 
138 N. C. 60, 50 SE 562; Womble v. 


Merchants’ Grocery Co,, 135 N. C. 474, 
47 SE 493. 
Oh.—St. Marys Gas Co.- v. Brod- 


beck, 114 Oh. St. 423, 151 NE 323; 
Loomis v. Toledo R., etc. Co., 107 
Oh. St. 161, 140 NE 639; Mansfield 


Public Utility, ete., Co. v. Grogg, 103 
Oh. St. 301, 133 NE 481; Cincinnati 
Pract. Conve Holzenkamp, 74 Oh. St. 
379, 78 NE 529, 113 AmSR 980, 6 
LRANS 800; Cleveland, ete., R. Co. 
v.' Walrath, "38 Oh. St. 461, 43 AmR 
433; Halterman v. Hansard, 4 Oh. 
A. 268, 227Oh. Cir CTO UNLESS Bess 
Citizens’ Electric R., ete., Co. v. Bell, 
26 sODe Git,” (Ct. e691 [aft 4.0) OD ote 
482, 72 NE 1155]; Cleveland, etc., R. 
Co. v. Walrath, 6 Oh. Dec. (Reprint) | 
718, 7 AmLRec 555; Cincinnati R 
Omnibus Co. v. Tahse, 14 OhS&CP 
679, 6 OhNPNS 502; Altman v. De- 
vou, 18 OhNPNS 487. 

Okl.—Okmulgee Gas Co. v. Kelly, 
105 Okl. 189, 232 P 428; Carter Oil 
Co. v. Independent Torpedo Co., 107 
Okl. 209, 232 P 419; Muskogee HPlec- 
tric Tract. Co. v. MelIntire, 37 Okl. 
684,°133 P 213, LRAI916C 351. 

Or.—Goss v. Northern Pac. R. Co., 
48 Or. 439, 87 P 149; Boyd v. Port- 
land Electric Co., 41 Or. 336, 68 P 
810; Boyd v. Portland Electric Co., 
40 Or. (126, 66, P - 576, 57 LRA='619+ 
Esberg Cigar Co. v. Portland, 34 Or. 
aa 55 P 961, 75 AmSR 651, 43 LRA 

Pa.—Lyttle v. Denny, 222 Pa. 395, 
71 A 841, 128 AmSR 814, 20 LRANS 
1027, 15 AnnCas 924; Delahunt v. 
Unitek. Tet Cees . (Coir 2th awe cs. 
64 A 515, 114 AmSR 958; Cooley v. 
Philadelphia Tract. Co., 189 Pa. 563, 
42 A 288; Stearns v. Ontario Spin- 
ning. Co., 184° Pa, B19, 39 A 292.2 e3 
AmSR 807, 39 LRA 842; Shafer v. 
Lacock, 168 Pa. 497, 32 A "44, 29 LRA 
254; Koelsch v. Philadelphia Co., 152 
Pa. 355, 25 A 522, 34 AmSR 653, 18 
LRA 159; Edwards’ v. Philadelphia, 
etc,” RK... Co,, 148 “Pa.” 31,28 A soe 
Pennsylvania R. Co. v. MacKinney, 
124 Pa. 462, 17 A 14, 10 AmSR 601, 
2 LRA 820; Majestic Amusement Co. 
v. Standard Cigar Co., 79 Pa. Super. 
309; St. Clair v. Edison Electric 
Light Co., 88 Pa. Super. 228; White- 
house v. Pittsburg, etc., R. Co., 36 
Pa. Super. 581; Fisher y. Ruch, 12 
Pa. Super. 240; Smith v. Lehigh Val- 
Tey, RR. (CO. 18 ba. DIst. od. 


Porto Rico.—Correa v. Fajardo 


Sugar Co., 29 Porto Rico 318. 
R. I.—Sylvia v. Newport Gas 
ents .Co. 45: Fe ke Blo, 124 A 289; 


Brown vy. ‘Batchellor, 29'R. I. 116, 69 
A 295; Corbett v. Lymansville Co., 
69 A 69; Fagan v. Rhode Island Co., 
27 R. I. 51, 60 A 672; Ellis v. Wald- 
ron, . RE 369, 33 A 869. 

Ss) D.—Patterson vy. Jos. Schlitz 
Brewing Co., 16 S. D. 33, 91 NW 


Tenn.—Memphis St. R. Co. .v. Ca- 
vell, 185 Tenn. 462, 187 SW 179, Ann 
Cas1918C 42; De ’Glopper Vv. Nash- 
ville R., etc. Co., 123 Tenn. 633, 134 
SW 609, 33 "LRANS O43; Martin v. 
McCrary, 115° Tenn: “$16, 39 SW 324, 
1 LRANS 5380; Thane v. Douglass, 
102 Tenn. 307, 52 SW 155; Deming v. 
Merchants’ Cotton- Press, 'ete., Co., 90 
Tenn. 306, 17 SW 89, 13 a 518. 

Tex. —Missouri, etc., Co. 
Jones, 103 Tex. 187, 193° SW 309; 
Washington Vv. Missouri, etc., R. Co., 
90 Tex. 314, 38 SW 764; McCray v. 
Galveston, etc., E’ Co., 89 Tex, 168, 
34. SW 95; Galveston, etc., R. Co. v. 
Horne, 69 Tex. 643, 9 SW 440: Texas, 
OtC.,,, ee Con Me Suggs, 62 Tex, 323; 
Et. Worth; “eter Re Con eye Staleup. 
KCive = AY) 167 SW 279 Trinity, etc., 
R. Co. v.. Geary, (Civ. A) 144 Sw 
1045; St.. Louis, etc., R. Co. v. Cason, 
(Civ. ee? 129° SW’ 894; Galveston, 
ete, Ra Comin: Thompson, (Civ. 

116 SW 106; Houston, etc, R. Co. v. 
rick we 52 Tex. Civ. A. 95, 114 SW 


Y. 562, 47] 336 


: For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
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recognized as such in the cases; on the contrary it is ‘| frequently stated in express terms that the rule has 


Utah.—Christensen v. Oregon 
Short Line R. Co., 35 Utah 1387, 99 
P 676, 20 LRANS 255, 18 AnnCas 
1159; Dearden v. San Pedro, ete., R. 
Co., 33 Utah 147, 93° RP 271. 

Vt.—Humphrey v. Twin State Gas, 
etce., Co., 100 Vt. 414, 189 A 440; 
Spinney v. Hooker, 92 Vt. 146, 102 A 
53; Houston v. Brush, 66 Vt. 331, 29 
A 380; Cleaveland v. Grand Trunk 
R. Co., 42 Vt. 449. 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129 SE 493, 45 ALR 280; Wash- 
ington-Virginia R. Co. v. Bouknight, 
113 Va. 696, 75 SH 1032, AnnCas 
1913E 546; McCrorey v. Thomas, 109 
Va. 373, 63 SE 1011, 17 AnnCas 373; 
Peters v. Lynchburg, etc., Light Co., 
108 Va. 333, 61 SE 745, 22 LRANS 
1188; Farish v. Reigle, 11 Gratt. (52 
Va.) 697, 62 AmD 666. 

Wash.—Oberg v. Berg, 90 Wash. 
435, 156 P 391; Samardege v. Hurley- 
Mason Co., 72 Wash. 459, 130 P 755; 
Wodnik v. Luna Park Amusement 
Co., .69 Wash. 638, 125. P..941,. 42 
LRANS 1070; Lynch v. Ninemire 
Packing Co., 63 Wash. 423, 115 P 8388, 
LRAI1917E 178; De Yoe v. Seattle 
Electric Co., 53 Wash. 588, 102 P 
446, 104 P 647, 1138; Anderson v. 
McCarthy Dry Goods Co., 49 Wash. 
398, 95 P 325, 126 AmSR 870, 16 
LRANS 931; Klepsch v. Donald, 8 
Wash. 162, 35 P 621. 

W. Va.—Laurent v. United Fuel 
Gas Co., 101 W. Va. 499, 133 SE 116; 
Jankey v. Hope Natural Gas Co., 98 
W. Va. 412; 127° SE 199;° May --v. 
Charleston Interurban R. Co., 75 W. 
Va. 797, 84 SE 893; Jones v. River- 
side Bridge Co., 70 W. Va. 374, 73 
SE 942; Bice v. Wheeling Electrical 
Co., 62 W. Va. 685, 59 SE 626; Sny- 
der v. Wheeling Electrical Co., 43 
W. Va. 661, 28 SE 33, 64 AmSR 922, 
39 LRA 499. 

Wis.—Rost v. Roberts, 180 Wis. 
207, 192 NW 328; Klein y. Beeten, 169 
Wis. 385, 172 NW 736, 5 ALR 1237; 
Georgia Casualty Co. v. American 
Milling Co., 169 Wis. 450, 172 NW 
148; Carroll v. Chicago, etc., R. Co., 
99 Wis. 399, 75 NW 176, 67 AmSR 
872; Bright v..Barnett, etc., Co., 88 
Wis. 299, 60 NW 418, 26 LRA 524; 
Olson v. Chicago, ete., R. Co., 81 Wis. 
41, 50 NW 412, 1096; Mulcairns v. 
Janesville, 67 Wis. 24, 29 NW 565; 
Muster vy. Chicago, etc., R. Co., 61 
Wis. 325, 21 NW 223, 50 AmR 141; 
Cummings v. National Furnace Co., 
60 Wis. 603, 18 NW 742, 20 NW 665; 
Spaulding v. Chicago, ete., R. Co., 30 
Wis. 110, 11 AmR 550. 

Eng.—Briggs v. Oliver, 4 H. & C. 
403; Scott v. London, etc., Docks Co., 
3 HH. & C 596, 159 Reprint’ 665; 
Byrne v. Boadle, 2H. & C. 722, 159 
Reprint 299; Kearney v. London, 
BUC.) dt. COs. Ee Ve 0) sy Be Oo WP eee 

Pero Gear eee |e 

Ont.—Roberts v. Mitchell, 21 Ont. 
A. 433; Crawford v. Upper, 16 Ont. 
A. 440; Cataraqui Bridge Co. v. Hol- 
comp, zt U, ©C..0., B. 273. y 

Que.—Canada Jute Co. v. Robert 
Mitchell Co., 16 Que. Super. 211; 
Caron v. James, 4 Que. Super. 63. 

[a] Confusion in theory, defini- 
tion, and result of rule. — ‘“‘The 
maxim... as a distinctive rule of 
evidence has been employed by text 
writers and in court decisions with 
considerable looseness, uncertainty, 
and lack of precision. The result is 
a mass of cases in the reports, 
Federal and State, which are charac- 
terized by a noticeable absence of 
cohesion in theory, definition, and 
result.” Weeks v. Panama R. Co., 
2 Canal Zone 211, 217. 

[b] Res ipsa loquitur “is a sym- 
bol for the rule that the fact of the 
occurrence of an injury and the sur- 
rounding circumstances may permit 
an inference of culpability on the 
part of the defendant, make out 
plaintiff's prima facie case, and pre- 
sent a question of fact for the de- 


fendant to meet with an explana-. 


tion.” Plumb v. Richmond Light, 
etc., Co., 233 N. Y. 285, 288, 135 NE 
504, 25 ALR 685. 

[c] Other statements of rule.— 
(1) Where the injury arises from 
some condition or event that is in 
its nature so obviously destructive 
of the safety of persons or property 
and is so tortious in this quality as 
in the first instance at least to per- 
mit no inference save that of negli- 
gence on the part of the person in 
control of the dangerous agency, the 
happening of the accident raises a 
presumption of negligence. Wood v. 
Wilmington City R. Co., 21 Del. 369, 
64 A 246; Goldman, etc., Bottling Co. 
v. Sindell, 140 Md. 488, 117 A 866; 
Strasburger v. Vogel, 103 Md. 85, 63 
A 202; Benedick v. Potts, 88 Md. 52, 
40 A 1067, 41 LRA 478; McGrath v. 
St. Louis Transit Co., 197 Mo. 97, 94 
SW 872. (2) “Proof of an injury 
occurring as the proximate result of. 
an act which, under ordinary circum- 
stances, would not, if done with due 
care} have injured any one, is enough 
to make out a presumption of negli- 
Bence. North Chicago. st. bo COs va 
Cotton, 140 Ill. 486, 494, 29 NE 899 
[quot Chicago City R. Co. v. Carroll, 
206 Ill. 318, 324, 68 NE 1087]. (3) 
“Where it is shewn that the accident 
is such that its real cause may be 
the negligence of the defendant, and 
that whether it is so or not is within 
the knowledge of the defendant... . 
The plaintiff may give the required 
evidence of negligence, without him- 
self explaining the real cause of the 
accident, proving the circumstances, 
and thus raising a presumption that, 
if the defendant does not choose to 
give the explanation, the real cause 
was negligence on the part of the 
defendant.” Bridges v. North London 
mR. Co. 1. -K. 6. OB: oti ook Lawot 
Lawson v. Mobile Electric Co., 204 
Ala. 318, 8598S 257,259]. .(4)* “Res 
ipsa loquitur is a maxim of eviden- 
tiary potency and consequence, and 
serves to imply or raise a presump- 
tion of negligence as a fact, when 
from the physical facts attending the 
accident or injury there is a reason- 
able probability that it would not 
have happened if the party having 
control, management, or supervision, 
or with whom rests the responsibil- 
ity for the sound and safe condition 
of the thing, property, or appliance 
which is the immediate cause of the 
accident or injury, had exercised 
usual and proper care and precau- 
tion with reference to it.’ Boyd v. 
Portland Hlectric Co., 41 Or.’ 336, 68 
P 810, 812. (5) “Where the defend- 
ant owes a duty to plaintiff to use 
care, and an accident happens caus- 
ing injury, and the accident is 
caused by the thing or instrumen- 
tality that is under the control or 
management of the defendant, and 
the accident is such that in the or- 
dinary course of things it would not 
occur if those who have control and 
management use proper care, then, 
in the absence of evidence to the 
contrary, this would be evidence that 
the accident occurred from the lack 
of that proper care. In such case the 
happening of the accident from 
which the injury results is prima 
facie evidence of negligence, and 
shifts to the defendant the burden 
of proving that it was not caused 
through any lack of care on its 
part.” Southwestern Tel., etc., Co. v. 
Bruce, 89 Ark. 581, 588, 117 SW 564 
{quot Chiles v. Ft. Smith Commn. 
Co., 139 Ark. 489, 500, 216 SW 11, 
8 ALR 493]. (6) ‘*This principle is 
that when through any instrumen- 
tality or agency under the manage- 
ment or control of a defendant or his 
servants there is an occurrence, in- 
jurious to the plaintiff, which, in the 
ordinary course of things, would not 
take place if the person in ‘control 
were exercising due care, the occur- 
rence itself, in the absence of ex- 


planation by the defendant, affords 
prima facie evidence that there was 
want of due care.” Mumma v. Has- 
ton, etc." R.'Co., 13°N-: go. Las 653; 658; 
65 A 208 [quot Halterman v. Han- 
sard, 4 Oh. .A. 268,22 (Oh. Cir. Ct. 
N. S. 443, 446]. (7). Where the phys- 
ical facts of an accident themselves 
create a reasonable probability that 
it resulted from negligence, the phys- 
ical facts are evidential and furnish 
what the law terms “evidence of 
negligence” in conformity with the 
doctrine of “res ipsa  loquitur.” 
Houston v. Brush, 66 Vt. 331, 29 A 
380; Jones v. Riverside Bridge Co., 
70 W. Va. 874, 73 SE 942; Snyder v. 
Wheeling Blectrical Co., 43,.W. Va. 
661, 28 SE 733, 64 AmSR 922, 39 
LRA 499. (8) “That doctrine is, 
that while negligence is not, as a 
general rule, to be presumed, yet 
where the injury occurs as the proxi- 
mate result of an act which under 
ordinary circumstances would not, 
if done with due care, have injured 
anyone, the case is taken out of the 
general rule and becomes one in 
which there is a presumption of neg- 
ligence.” O’Rourke v. Field, 307 Ill. 
197, 200, 188 NE 625, 27 ALR 1014. 
[d] “The reason of the rule is 
not found in the relations existing 
between the party injuring and the 
party injured. The presumption 
arises from the inherent nature and 
character of the act causing the in- 
jury. Presumptions arise from the 
doctrine of probabilities. The future 
is measured and weighed by the past, 
and presumptions are created from 
the experience of the past. What 
has happened in the past, under the 
same conditions, will probably hap- 
pen in the future, and ordinary and 
probable results will be presumed to 


take place until the contrary is 
shown.” _ Judson v. Giant Powder 
Co., 107 Cal. 549, 556, 40 P 1020, 48 


AmSR 146, 29 LRA 718 [quot Chiles 
v. Ft. Smith Commn. Co., 139 Ark. 
489, 216 SW 11, 18, 8 ALR 493; Cin- 
cinnati Tract. Co. v. Holzenkamp, 74 
Oh. St. 379, 78 NE 529, 1183 AmSR 
980, 6 LRANS 800]. To same effect 
Edmanson vy. Wilmington, ete., Tract. 
Co., 32 Del. 177, 120 A 923; Myers v. 
Independence, (Mo.) 189 SW 816. 

[e] Discussion of rule.—(1) ‘‘The 
doctrine involved contains no arbi- 
trary or complex formule, but is a 
simple rule of evidence depending 
upon sound sense and reason, and 
amounts to no more than this, that 
where the physical facts involved in 
an accident are of such a character 
as to compel an inference that it re- 
sulted from negligence, such facts 
are themselves evidence of negli- 
gence.” Goldman, ete., Bottling Co. 
v. Sindell, 140 Md. 488, 502, 117 A 
866. (2) “It proceeds on the theory, 
as the term implies, that the happen- 
ing of an accident under certain cir- 
cumstances is of itself prima facie 
evidence of negligence.’’ Boyd _ v. 
Portland Hlectric Co., 40 Or. 126, 131, 
66 P 576, 57 LRA 619. 

[f] Leading and well considered 
cases discussing various phases of 
this rule are: Toby v. Scranton R. 
Co., 245 Fed. 365; Cincinnati, ete., R. 
Co, v. South Fork Coal Co., 139 Fed. 
528; 71 CCA 316, 1. LRANS * 5335 
Mathews v. Alabama Great Southern 
R. Co., 200 Ala, 251, 76 S 17; Chiles v. 
Ft. Smith Commn. Co., 139 Ark. 489, 
216 SW 11, 8 ALR 4938; Harrison v. 
Sutter St. R. Co., 134 Cal. 549, 66 P 
787, 5 LRA 608; Judson v. Giant 
Powder Co., 107 Cal. 549, 40 P 1020, 
48 AmSR 146, 29 LRA 718; Sauer v. 
Eagle Brewing Co., 3 Cal. A. 127, 84 
P 425; Howser v. Cumberland, ete. 
R. Co, 80 Md. 146, 30 A 906, 46 
AmSR 332, 27 LRA 154; Adriance v. 
Schenck, 95 N. J. L. 185, 112 A 408; 
Conover v. Delaware, etc., R. Co., 93 
N. J. L. 602, 106 A 3884; Sheridan v. 
Foley, 58 N. J. L. 230, 38 A 484; Bahr 
vy. Lombard, 53 N. J. L. 233, 21 A. 
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not been adopted in this state.55 
ment, however, in conformity with the rule as gen- 
erally applied,®** is apparently, and in effect, but 
a repudiation of the doctrine as construed to raise 
a presumption of negligence from the mere o¢- 


57 


currence of the injury,°’ rather 


repudiation of the principles upon which the doc- 
For, notwithstanding the denial 
of the doctrine, those principles which in other ju- 
risdictions are embraced within, and designated as, 
the rule of res ipsa loquitur are recognized and 
applied by the courts of this state, although only 
as rules of circumstantial evidence,®* so as to raise 
a presumption or permit an inference of negligence 
in cases where the circumstances involved are such 
as would otherwise be within the application of the 


trine is based. 


rule.®? 


[§ 769] (b) Nature of Doctrine—aa. In General. 


190, 23 A 167; Robinson v. Consoli- 
dated Gas Co., 194 N. Y. 37, 86 NE 
805, 28 LRANS 586; Griffen v. 
Manice, 166 N. Y. 188, 59 NE 925, 
82 AmSR 630, 52 LRA 922; Mullen 
Veo Stee dobhn, b6 Nio¥oc 560015 (AmR 
530; Cincinnati Tract. Co. v. Holzen- 
kamp, 74 Oh. St. 379, 78 NE 529, 113 
AmSR 980, 6 LRANS 800; Christen- 
sen v. Oregon Short Line R. Co., 35 
Utah 137, 99 P 676, 20 LRANS 255, 18 
AnnCas 1159; Scott v. London, etc., 
Docks Co., 3 H. & C. 596, 159 Reprint 
665 (quotation of, and remarks con- 
ermine, this case see supra notes: 51, 
52). 

Criticisms of doctrine as rule of 
circumstantial evidence see infra 
§ 770 note 86 [a]. 

55. Loveland v. Nelson, 235 Mich. 
623, 209 NW 835; Fuller v. Magatti, 
231 Mich. 213, 203 NW 868; Burg- 
hardt v. Detroit United R. Co., 206 
Mich. 545, 173 NW 360, 5 ALR 1333. 
But see Waidelich v. Andros, 182 
Mich. 374, 148 NW 824 (where the 
term “res ipsa loquitur’ is used in 
the opinion). 

5G. See infra §§ 769-786. 

57. See infra § 778 note 82 [e]. 

58. Loveland v. Nelson, 235 Mich. 
623, 209 NW 835; Fuller v. Magatti, 
231 Mich. 213, 203 NW 868; Burg- 
hardt v. Detroit United R. Co., 206 
Mich. 545, 173 NW 360, 5 ALR 133 

Res ipsa loguitur as rule of cir- 
cumstantial evidence see infra § 770 
notes 86-89. ° 

59. See cases infra this note; and 
passim §§ 769-786. 

{a] Thus it is held in conformity 
with the usual application of the 
doctrine of res ipsa loquitur: (1) 
That, where a thing happens which 
would not ordinarily have occurred 
if due care had been used, the fact 
of such happening raises a presump- 
tion of negligence. Burghardt v. 
Detroit United R. Co., 206 Mich. 545, 
173 NW 360, 5 ALR 1333; Waidelich 
v. Andros, 182 Mich. 374, 148 NW 
824; Gerstler v. Weinberg, 160 Mich. 
267, 125 NW 1; Barnowsky v. Helson, 
89 Mich. 523, -526, 50 NW 989, 15 
LRA 33 (where, in an action for in- 
juries received by the falling of a 
roof, it was said: “This roof not 
properly supported would fall as a 
natural result of the laws of gravi- 
tation, but if properly braced there 
would be no reason for its falling 
from that cause, and it would not 
fall from any other cause without 
the interposition of the elements or 
some human agency. Therefore, 
without any other showing than that 
it suddenly gave way, slipped or 
tipped to one side, and fell, the pre- 
Sumption is almost conclusive that 
it fell because it was not sufficiently 
braced or stayed. The defendant 
made no showing to explain why it 
fell, and the case should have 
been submitted upon the plaintiff's 
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than an actual 


The phrase ‘‘res ipsa loquitur,’’ 
means ‘‘the thing speaks for itself,’’®° is a term 
used in a limited class of negligence cases refer- 
ring to the method of proof of general negligence 
as distinct from proof of specific neglience.* 
doctrine, which is considered in various connections 
at other places in this work,®? is a rule of evidence®* 

peculiar to the law of negligence and is an excep- 
tion,** or perhaps more accurately a qualification,® 
of the general rule that negligence is not to be pre- 
sumed but must be affirmatively proved.®® 
while negligence of defendant, as previously stated, 
cannot be inferred or presumed from the mere hap- 
pening of an accident,®” the law by virtue of the 
doctrine recognizes that an injury may occur under 
such circumstances that it may be sufficient to estab- 


[§§ 768-769 


which literally 


This 


Thus, 


lish prima facie the fact of negligence without fur- 


proof’). (2) That the happening ,of 
an accident alone is not evidence of 
negligence see supra § 778 note 82 
fe]. (8) That the circumstances at- 
tending an injury may be such as to 
justify an inference of negligence 
without further proof thereof (see 
infra § 769 note 68 [a]) (4) and 
which, if unexplained, establishes a 
prima facie case entitling plaintiff to 
go to the jury (see infra § 782 note 
36 [a]). 

As raising presumption or infer- 
ence of negligence see infra § 770 
note 77 [a]. 

60. “Res ipsa loquitur” defined 
see Res Ipsa Loquitur [34 Cyc 1665]. 

61. Mayes v. Kansas City Power, 
etc., Co.,.121 Kan. 648, 249 P 599. 
And see infra text and notes 68-72. 

Effect of state of pleading on 
right to invoke doctrine of res ipsa 
loguitur see infra § 786. 

62. See cross’ references 
§ 771 note 13. 

63. U. S.—Atlas Powder Co. v. 
Benson, 287 Fed. 797. 

Ga.—Bonita Theatre v. Bridges, 31 


infra 


Ga. A. 798, 122 SE 255; Sinkovitz v. 


Peters Land Co., 5 Ga. A. 788, 64 SE 
93; Monahan v. National Realty Co., 
4 Ga. A. 680, 62 SE 127. 

Tll.—Rost v. Kee, ete., Dairy Co., 
216 Ill. A. 497. 

Ky.—Beall v. Louisville Home Tel. 
Co., 166 Ky. 345, 179’SW 251. 

Md.—Goldman, ete., Bottling Co. v. 
Sindell, 140 Md. 488, 117 A 866. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 

Mo.—Myers v. Independence, 189 
SW 816; Roscoe v. Metropolitan St. 
R. Co., 202 Mo. 576, 101 SW 32. 

N. J.—Pascell v. North Jersey St. 
ROO. 40 DeN- hd pol Os OG Oa Aer ds 

N. Y.—Mullen v. St. John, 57 N. Y. 
567, 15 AmR 530. 

Oh.—Glowacki v. North Western 
Ohio. R., -ete;, Co.) 116-Oh...St...451, 157 
NE 21; St. Marys Gas Co. v. Brod- 
beck, 114 Oh. St. 423, 151 NE 3238; 
Loomis v. Toledo R., ete, Co., 107 
Oh. St. 161, 140 NE 639; Halterman 
v. Hansard, 4 Oh. A. 268, 22 Oh. Cit. 
Ct. N. S. 448. 

Okl.—Eastern Torpedo of Ohio Co. 
v. Shelts, 121 Okl..129, 247 P. 974; 
Carter Oil Co. v. Independent Tor- 
pedo Co., 107 Okl, 209, 232 P 419. 

Or.—Boyd v. Portland Electric Co., 
41 Or. 336, 68 P 810; Boyd v. Port- 
land Electric Co., 40 Or. 126, 66 P 
576, 57 LRA 619. 

Tex.—St. Louis, etc, R. Co. v. Ca- 
son, (Civ. A.) 129 SW nee 397. 

Utah,—Christensen Oregon 
Short Line R. Co., 35 Utah 137, 99 iP. 
676, 20 LRANS 255, 18 AnnCas 1159. 

Vt.—Drown v. New England Tel, 
etc., Co., 80 Vt. 1, 66 A 801. 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129 SE 4938, 45 ALR 280. 

“The rule . . . is not one of sub- 

stantive law, but is a rule of evi- 


ther or direct proof thereof.®* 


This rule, however, 


dence only.” St. Louis, etc., R. Co. 
v. Cason, supra. To same effect St. 
Marys Gas Co. v. Brodbeck, 114 Oh. 
St. 423, 151 NE 323. 

“The maxim... may be termed a 
rule of evidence, to the extent that, 
when properly applied, it raises a 
presumption of negligence sufficient 
to make a prima facie case on be- 
half of the plaintiff, and call for an 
explanation from the defendant.” 
Lynch v. Ninemire Packing Co., 63 
ote 423, 428, 115 P 838, LRA1917E 

64 U. S.—Lucid v. E. I. Du Pont 
de Nemours Powder Co., 199 Fed. 
377, 118 CCA 61, LRA1917E 182. 

Cal.—Scellars v. Universal Serv. 
AGE a 68 Cal, A. 252, 228 P 


Mo.—Roscoe v. Metropolitan St. R. 
Co.,-202 Mo. 576, 101 SW ‘32. 

N. J.—Bahr v. Lombard, 53 N. J. 
L, .2338,,21 A 190, 23 A-167. 


Okl.—Carter Oil Co. v. Independent 
yt Co., 10%, ‘OKI. 209, )232 —P 


Pa.—Johns v. Pennsylvania R. Co., 
226 Pa. 319, 75 A 408, 28 LRANS 591; 
Seitzinger v. Burnham, 223 Pa. 537, 
72 A 898; East End Oil Co. v. Penn- 


‘sylvania Torpedo Co., 190 Pa. 350, 42 


A 707. 

“The rule of presumptive negli- 
gence... grew up out of necessity 
in cases of this character and are 
exceptions to the general rules of 
pleading and_ proof.” Roscoe __ v. 
Metropolitan St. R. Co., 202 Mo. 576, 
587, 101 SW 32 [quot Pointer v. 
Mountain R. Constr. Co., 269 Mo. 104, 
189 SW 805, 808, LRA1917B 1091]. 

[a] Reason for the modification 
of the rule and the development of 
the law on this subject is discussed 
in Bahr v. Lombard, 53 N. J. L. 233, 
21 A 190, 23 A 167. 
gure See text and cases infra notes 

66. See supra § 739 note 94. 

@7.. See supra § 7389 note 97. 


68. U. S.—Rose v. Stephens, ete. 
ate Co., 11 Fed. 438, 20 Blatchf. 


Cal.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Rathbun v. White, 157 
Cal. 248, 107 P 309; Michener v. Hut- 
ton, (A.) 258 P 107; Gordon v. Rob- 
erts, 30 Cal. A. 76, 157 P 15; Faras v. 
Lower California Dev. Co., 27 Cal. A. 
688, 151 P 35; Ingalls v. Monte Cris- 
to Oil, etc., Co., 28 Cal. A. 652, 139 
P 97; Sauer v. Hagle Brewing Go., 3 
Cal. a 127, 84 P 425. 

Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 

Colo.—Colorado Springs, ete. R. 
Co. v. Reese, 169 P 572; Velotta v. 
Yampa Valley Coal Co., 63 Colo. 489, 
167 P 971, LRA1918B 917. 

Del. —Edmanson v. . Wilmington, 
ete., -Tract. Co.,,.32-Del..177%,. 120, Ac 
923; Wood v. Wilmington City R. 
Co., 21 Del. 369, 64 A 246 


—_ eo _——  —-, OS —————— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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when applicable to the facts and circumstances of 
a particular case is not intended to and does not 
dispense with proof of culpable negligence on the 


aie C.—Moore v. Clagett, 48 App. 

Ga.—Hudgins v. Coca Cola Bot- 
tling Co., 122 Ga. 695, 50 SE 974; 
Palmer Brick Co. v. Chenall, 119 Ga. 
837, 47 SE 329; Central of Georgia 
R. Co. v. Blackman, 7 Ga. A. 766, 68 
SE 339. 

Ida.—Warner v. Pittsburgh-Idaho 

Co., 38 Ida. 254, 220 P 492. 
\ Til. 0} Rourke v. Field, 307 Ill. 197, 
138 NE 625, 27 ALR 1014; Feldman v. 
Chicago R. Co., 289 Ill. "25, 124 NE 
334, 6 ALR 1291; Hart v. Washington 
Park Club, 157 Tl. 9, 41 NE 620, 48 
AmSR 298, 29 LRA 492: Rost v. Kee, 
etc., Dairy Co., 216 Ill. A. 497; Marten 
v. Cousin, 216 Ill. A. 268; Garner v, 
Chicago Cons. Tract. Co., 150. Ill. A. 
149; Illinois Cent. R, Co. v. McCul- 
lum, 122 Dl. A. 531; Libby v. Banks, 
ease A. 330 [aff 209 Ill. 109, 70 NE 
| Ind.—Prest-O-Lite Co. v. Skeel, 182 
Ind. 593, 106 NE 365, AnnCasl917A 
474; Baltimore, etc., R. Co. v. Hill, 
84 Ind. A, 354, 148 NE 489; Talge 
Mahogany Co. v. Hockett, 55 Ind. A. 
303, 103 NE 815. 

Iowa.—Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373; Cahill vy. Illinois Cent. R. Co., 
Pappas 241, 135 NW 331, 28 LRANS 


Ky.—Paducah Tract. Co. v. Baker, 
ee 360, 113 SW 449, 18 LRANS 

oO. 

Md.—Chesapeake 
Hochschield, etc., 


Iron Works v. 
Coy 1195 Md_-303; 
86 A 345; Howser v. Cumberland, 
etc., R. Co., 80 Md. 146, 30 A 906, 45 
AmSR 332, 27 LRA 154. 

Mass.—Washburn v. R, F. Owens 
Co., 155 NE: 432. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 


Miss.—Alabama, etc., R. Co. v. 


Groome, 97 Miss. 201, 52 S 703. 
Mo.—Meade v. Missouri Water, 
etc., Co., 300 SW 515; Brindley v. 


Wells, 308 Mo. 1, 271 SW 48; Pron- 
necke v. Westliche Post Pub. Co., 
(A.) 291 SW 1389; Watson v. Chicago 
Great Western R. Co., (A.) 287 SW 
813; Freeman v. Foreman, 141 Mo. A, 
359, 125 SW 524. 

Mont.—Lyon v. Chicago, ete, R. 
Co., 50 Mont. 532, 148 P 386. 

N. J.—Bein v. ‘Unger, 64.2Ne OS. das 
596, 46 A 593. 

N. Y.—Robinson v. Consolidated 
Gas Co., 194 N. Y. 37, 86 NE 805, 28 
LRANS 586; Mullen v. St. John, 57 
INGO YI 567 25" AmR 530; ~ Burkey. 
State, 64 Misc. 558, 119 NYS 1089; 
Wasserman v. Kaufman, i162 NYS 


152. 
N. C.—Fitzgerald vy. Southern R. 


Co, LAL ENE Ew (530, 54 SE. 891), 56 
LRANS 337. 

Oh. — Cincinnati Tract. Co. v. 
Holzenkamp, 74 Oh. St. 379, 78 NE 


529, 1183 AmSR 980, 6 LRANS 800; 
Halterman v. Hansard, 4 Oh. A. 268, 
22 Oh. Cir. Ct. N..S. 443; Barnes v. 
Kirk Bros. Auto. Co., 13 Oh. Cir. Ct. 
INES. Ol vse, On. Cirs Ct). 233% Me- 
Laughlin v. Pittsburg, etc., R. Co., 21 
OhNPNS 37. 

Or.—Boyd v. Portland Electric Co., 
40 Or. 126, 66 P 576, 57 LRA 619. 

Pa.—Smith v. Lehigh Valley R. 
Co., 18 Pa. Dist. 801. 

Tex.—McCrary v. Galveston, etc., 
R. Co., 89 Tex. 168, 34 SW 95; Texas, 
ete., R. Co. v. Crowder, 63. Tex. 502; 
Bt. INoreh,, Gtc., » H.Co.-v.. Stalcup, 
(Civ. A.) 167 SW 279; St. Louis, etc., 
R. Co. v. Cason, (Civ. A.) 129 SW 
394. 

Vt.—Houston v. Brush, 66 Vt. 331, 
29 A 380. 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129 Si 493, 45 ALR 280; Mc- 
Crorey Vv. Thomas, 109 Va. 373, 63 SE 
1011, 17 AnnCas 373. 

‘ash.—Lynch v. Ninemire Pack- 
ing Co., 68 Wash. 423, 115 P Rte 
‘LURAI91I7E 178; Anderson v. 


NEGLIGENCE 


Carthy Dry Goods Co., 49 Wash. 398, 
en 325, 126 AmSR 870, 16 LRANS 

W. Va.—dJankey. v. Hope Natural 
Gas Co., 98 W. Va. 412, 127 SE 199; 
Jones v. Riverside Bridge Co., 70 W. 
Va. 374, 73 SE 942. 

Wis.—Rost_ v. Roberts, 180 Wis. 
207, 192 NW 38; Cummings v. Na- 
tional Furnace Co., 60 Wis. 6038, 18 
NW 742, 20 NW 665. 

Ont.—Meenie v. Tilsonburg, etc., R. 
Co., 6 OntWR 955; Jones v. Grand 
as Pe Otes CO to arene Qa PBs 

[a] In Michigan (1) where the 
doctrine is denied in terms (see supra 
§ 768 notes 55-59), (2) it is neverthe- 
less held that, while the happening of 
an accident alone is not evidence of 
negligence (see infra § 778 note 82 
[e]), (3) the circumstances attending 
an injury may be such as to justify 
an inference or presumption of negli- 
gence (Loveland v. Nelson, 235 Mich. 
623, 209 NW 8385; Fuller v. Magatti, 
231 Mich, 218, 203 NW 868; Burg- 
hardt v, Detroit United R. Co., 206 
Mich. 545, 173 NW 360, 5 ALR 1333; 
Bayer v. Grocholski, 196 Mich. 325, 
162 NW 10380; Gerstler v. Weinberg, 
160 Mich. 267, 125 NW 1; Sewell v. 
Detroit United R. Co., 158 Mich. 407, 
123 NW 2) (4) without further or 
direct proof thereof (Burghardt v. 
Detroit United R. Co., supra; Maki v. 
Isle Royale Copper Co., 180 Mich. 624, 
147 NW 533; Congdon v, Detroit, etc., 
R. Co.,. 179 Mich. 175, 146 NW 118; 
Mirabile v. Simon J. Murphy Co., 169 
Mich. 522, 135 NW 299; O’Donnell v. 
Lange, 162 Mich. 654, 127 NW_ 691, 
AnnCasi912A 847; Gerstler v. Wein- 
berg, .160. Mich. 267,125 NW 1; 
Sewell v. Detroit United FU COP, 158 
Mich. 407, 123 NW 2; Barnowsky Vv. 
Helson, 89 Mich. 523, 50 NW 989, 15 
LRA 33. See Alpern v. Churchill, 53 
Mich. 607, 613, 19 NW 549 [“‘Negli- 
gence, like any other fact, may be 
inferred from the circumstances; and 
the case may be such that, though 
there be no positive proof that de- 
fendant has been guilty of any neg- 
lect of duty, the inference of negli- 
gence would be irresistible’’]). 

[b] Reasons for, and discussion 
of, rule.—(1) ‘“‘The whole body of the 
evidence may be such that no par- 
ticular negligence can be found, and 
yet the accident may indicate some 
negligence, the details of which can- 
not be ascertained.’ Cook v. New- 
hall, 213 Mass. 392, 395, 101 NE 72. 
(2) “The result of its application is 
that the plaintiff is not required to 
show particularly what the specific 
act of negligence was which pro- 
duced the accident, but is only re- 
quired in some circumstances to 
show that the accident is one which 
would not ordinarily occur had due 
care been employed.” Faras v. Lower 
California Dev. Co., 27 Cal. A. 688, 
695, 151 P 35. To same effect Gordon 
vi Roperts, 430 -Cals’ AVe76; 167 To. 
(3) This doctrine is more usually in- 
voked when nothing but the objective 
facts attendant upon an injury can 
be produced. Fitzgerald v. Southern 
R. Co., 141 N. C. 530, 54 SE 391, 6 
LRANS 337. (4) “If proof of the oc- 
currence shows that the accident was 
such as could not have happened 
without negligence according to the 
ordinary experience of mankind, the 
doctrine is applied even if the 
precise omission or act of negligence 
is not specified, and even when it 
does not appear whether the accident 
was owing to some act done or to 
some act not done.” Robinson v. 
Consolidated Gas Co., 194 N. Y. 37, 
40, 86 NE 805, 28 LRANS 586 {quot 


Weeks vy. Panama R. Co,., 2" Canal 
Zone 211, 218]. To same effect Le- 
vine v. Brooklyn, etc, R. Co., 134 


Div. 606, 119 NYS 3165, "3161. 


App. 
‘It is a convenient formula for 
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part of the party charged,®® but on the contrary, be2 
ing a substitute for specific proof of acts or omis- 
sions constituting negligence,” it merely prescribes 


saying that a plaintiff may, in some 
cases, sustain the burden of proving 
that ‘the defendant was more prob- 
ably negligent than not, by showing 
how the accident occurred, without 
offering any evidence to show why it 
occurred.” Stebel v. Connecticut Co.; 
90 Conn. 24, 26, 96 A 171 


Res ipsa loguitur as distinguished 


from circumstantial evidence see 
infra § 770 notes 86-89. 

69. Ark.— Arkansas Light, etc.,; 
Co. v. Jackson, 166 Ark, 633, 267 SW 


359. 

Cal.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Atkinson y. United R. 
Cos., 71 Cal. A, 82, 234 P 863. 


Colo.—Colorado Springs, ete, R. 
Co. v. Reese, 169 P 572. 

Conn.—Stebel v. Connecticut Co., 
90 Conn. 24, 96 A 171. “ 

Ind. —Pittsburgh, eve Ri, -COm ae 


Hoffman, 57-Ind. A. 431, 107 NE 315. 
: Kan. —Mayeés v. Kansas City Pow- 
er, etc., Co., 121 Kan. 648, 249 P 599; 
Root v. Cudahy Packing Co., 88 Kan. 
ae 129 P 147. 

Y.—Eaton v. New York Cent., 
ate R. Co., 195° N: Y:. 267,88 NE 378; 
Courtney V. Gainsborough Studios, 
186 App. Div. 820, 174 NYS 855; Wet- 
sell v. Reilly, 159 App. Div. 688, 145 
NYS 167; Losie v. Delaware, etc., Co., 
142 App. Div. 214, 126 NYS 871. 

N. C.—Page v. Camp Mfg. Co., 180 
N. C. 330, 104 SE 667; Dunn y. John 
L. Roper Lumber Co., 172 N. C. 129; 
90 SE 18; Stewart v. Van Deventer 
Carpet Co., 138 N. C. 60, 50 SE 562. 

Oh.—Halterman v. Hansard, 4 Oh. 
A. 268, 22 Oh. Cir. Ct. N. S. 443; Mc- 


Laughlin v. Pittsburg, etc., R. Co., 21 
OhNPNS 37. 
Utah. — Christensen Vv. Oregon 


Shore Line R. Co., 35. Utah 137, 99 P 
676, 20 LRANS 255, 18 AnnCas 1159. 

Wash.—Lynch v. Ninemire Pack- 
ing Co., 638 Wash. 423, 115 P 838, 
LRAI917E 178. 

W. Va.—Jankey v. Hope Natural 
Gas Co., 98 W. Va. 412, 127 SH 199. 

[a] Discussion of rule—(1) “It 
should be kept in mind that the rule 
5 . is not resorted to for the pur- 
pose of creating negligence. It is 
not so potent as to convert into a 
negligent act that which is otherwise 
due care. It does not dispense with 
the rule that he who alleges negli- 
gence must prove it. It is in certain 
cases simply a step in the process by 
which negligence may be proven.” 
Pittsburgh, etc., R. Co. v. Hoffman, 
57. Ind. A. 431, 107°NE''315, 3192" (2) 
“This rule, which is so often invoked 
in these accident cases, was not the 
declaration of the discovery of some 
new legal principle, available to a 
complainant to supplement the de- 
ficiency in the required proof of the 
charge of negligence. The doctrine, 
simply, regulates the degree of the 
proof required under certain circum- 
stances.” Haton y. New York Cent., 
etc., R. Co., 195 N. Y. 267, 270, 88 NE 
378. (3) “The maxim... does not 
dispense with proof, but permits the 
jury to draw a reasonable inference 
from circumstances which, prima 
facie and in the ordinary course of 
things, are generally indicative of 
negligence.” Dunn v, John L. Roper 
Lumber Co., 172 N. C. 129, 134, 90 SH 
18. (4) “The presumption is simply 
a rule dispensing with actual evi- 
dence in the first instance.’ Colo- 
rado Springs, ete., R. Co. v. Reese, 
(Colo.) 169 P 572, 574. (5) “The doc- 
trine ... relates merely to the pro- 
bative force of evidence. It does not 
dispense with the necessity of evi- 
dence of defendant’s negligence. In 
other words, the presumption merely 
aids the plaintiff in the discharge of 
his burden.” Atkinson vy. United R. 
Cos:; 71) Cal. Al 82;“95;" 234° P 863" 

Res ipsa loquitur as affecting bur- 
den of proof see infra § 783. 

70. ee cases supra note 68. 
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one method by which plaintiff may prove the negli- 
gence charged against defendant’! and determines 
or regulates what shall be prima facie evidence 


thereof.” 


[§ 770] bb. As Evidence of Negligence. 
the prevailing, if not unanimous, view is that the 
rule of res ipsa loquitur prescribes, as a substitute 
for specific proof,’* one method by which plaintiff 
may prove the negligence charged against defend- 
ant,’ there is considerable confusion in the authori- 
ties as to the evidential effect of the doctrine and 
as to the proper legal terminology applicable there- 


71. See infra § 770 note 74. 

72. Ark.— Arkansas Light,  etc., 
Co. vy. Jackson, 166 Ark. 633, 267 SW 
359. 

Cal.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Kahn v. Triest-Rosen- 
berg Cap Co., 139 Cal. 340, 73 P 164; 
Atkinson v. United R. Cos., 71 Cal. A. 
82, 234 P 863. ; 

Colo.—Colorado Springs, etc, R. 
Co. v. Reese, 169 P 572; Velotta v. 
Yampa Valley Coal Co., 63 Colo, 489, 
167 P 971, LRA1918B 917. 

Mo.—Meade v. Missouri Water, etc., 
Co., 300 SW 515. - 

N. Y¥.—Eaton v. New York Cent., R. 
Co., 195 N. Y. 267, 88 NE 378; Court- 
ney v. .Gainsborough Studios, 186 
App. Div. 820, 174 NYS 855. 

Oh.—McLaughlin y. Pittsburg, etc., 
R..Co., 21 OhNPNS 37. 

Utah.—Christensen v. Oregon Short 
Line R. Co., 35 Utah 137, 99 P 676, 20 
LRANS 255, 18 AnnCas 1159. 

Vt.—Desmarchier v. Frost, 91 Vt. 
138, 99 A 782; Houston v. Brush, 66 
‘Vt. 381, 29 A. 380. 

- And see cases supra note 68; and 
infra § 782. 

73. See supra § 769 note 68. 

74, Ark.— Arkansas Light, ete., 
Co. v. Jackson, 166 Ark. 633, 267 SW 
$59. 
| Cal.—O’Connor v. Mennie, 169 Cal. 
'217, 146 P 674; Kahn v. Triest-Rosen- 
berg Cap Co., 139 Cal. 340, 73 P 164; 
Atkinson v. United R. Cos., 71 Cal. A. 
82, 234 P 863. - 

Colo.—Colorado Springs, ete, R. 
Co. v. Reese, 169 P 572; Velotta v. 
Yampa Valley Coal Co., 63 Colo. 489, 
167 P 971, LRA1918B 917. 

Mo.—Meade v. Missouri Water, 
etc,, Co., 300 SW 515. ‘ 

. C—Page v. Camp Mfg. Co., 180 
N. C. 330, 104 SE 667; Lyles v. Bran- 
non Carbonating Co., 140 N. C. 25, 52 
SE 233; Stewart v. Van Deventer 
Carpet Co., 138-N. C. 60, 50 SE 562. 
” Oh,—McLaughlin v. Pittsburg, etc., 
21 OhNPNS 37. 

Pa.—Wood v. Roxborough 
Pass. R. Co., 12 Montg. Co. 155. 

Utah.—Christensen v. Oregon Short 
Line R. Co., 35 Utah 137, 99 P 676, 20 
LRANS 255, 18 AnnCas 1159. 

. Vt.—Desmarchier v. Frost, 91 Vt. 
138, 99 A 782; Houston y. Brush, 66 
Vt. 331, 29 A 380. 

[a] Discussion of rule.—(1) The 
presumption or inference arising by 
virtue of the doctrine in its last 
analysis amounts simply to one way 
of proving or establishing negligence. 
Christensen v. Oregon Short Line R. 
Co., 35 Utah 137, 99 P 676, 20 LRANS 
255, 18 AnnCas 1159. (2) “The negli- 
gence could have been established by 
direct proof of some act which, in its 
nature, was negligent, or it could 
have been established ... prima 
facie, by the mere proof of the hap- 
pening of the accident and the cir- 
cumstances surrounding it, from 
which the presumption of negligence 
arose.” Kahn y. Triest-Rosenberg 
Cap Co., 139 Cal. 340, 345, 73 P.164 
[quot Velotta v. Yampa Valley Coal 
Co., 63 Colo. 489, 167 P 971, 974, LRA 
1918B 917]. (3) ‘‘The doctrine is one 
which substitutes a natural inference 
for legal proof.” McLaughlin v. 
bE ie bites etc., R. Co., 21 OhNPNS 


etc., 


’ 
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to.7> Thus, although the terms ‘‘presumption’’ and 
‘‘inference,’’ in most imstances, are used in the 
cases indiscriminately and interchangeably so as 


to indicate that they have, as applied to the doc- 


While 


term 


75. See infra text and notes 76-89. 

76. See cases passim infra §§ 768, 
769; and supra §§ 771-786. 

77. See cases infra this note; and 
notes 78-80. / 

{a] In Michigan, where the doc- 
trine is denied in terms but appar- 
ently recognized in application (see 
supra § 768 notes 55-59), it is said to 
be not very important whether the 
principle ie establishes plaintiff's 
prima facie case without direct proof 
of negligence “be termed a presump- 
tion arising from the peculiar facts 
of the case, or an. inference of fact 
amounting, when not rebutted, to a 
positive infgrence of law. The result 
would be substantially the same.” 
Sewell v. Detroit United R. Co.,-158 
Mich. 407, 410, 123 NW 2, 3 [quot 
Congdon v. Detroit, etce., R. Co., 179 
Mich. 175, 178, 146 NW 118]. 

“Presumption” distinguished from 


pu generally see Evidence 
78. Mathews v. Alabama Great 


Southern R, Co., 200 Ala. 251, 76 S 17. 
See Myers v. Independence, (Mo.) 189 
SW 816, 822 (‘It is a rule of evi- 
dence arising in some cases to the 
height of a presumption’’). 

[a] Discussion of, and reason for, 
rule—(1) ‘“‘There is a marked dis- 
tinction between ‘presumption’ and 
‘inference.’” Mathews vy. Alabama 
Great Southern R, Co., 200 Ala. 251, 
258, 76 S 17. (2) The rule expressed 
in the doctrine of res ipsa loquitur 
takes effect and operates, in a proper 


case, in consequence of ‘“‘presump- 
tion” and not ‘inference.’ In the 
case of a “presumption” the given 


evidential fact is invested with cer- 
tain consequences touching the fur- 
ther production of proof, being an 
“inference” to which definite legal 
consequences attach. While an “‘‘in- 
ference” is not a “presumption” but 
a deduction from facts proved. 
Mathews v. Alabama Great Southern 
R. Co., supra. (3) ‘When the basis, 
operation, and effect of the maxim is 
given due consideration the im- 
portance of noting the distinction be- 
tween ‘presumption’ and ‘inference’ is 
emphasized; for to confuse them 
would lead to surprising results and 
to the overthrow of firmly estab- 
lished rules in this jurisdiction.” 
Mathews v. Alabama Great Southern 
R, Co., supra. 

[b] Application of rule——In a 
jurisdiction where the application of 
the doctrine is denied in master and 
servant cases (see Master and Serv- 
ant § 1201), negligence of the master 
might be ‘inferred’? from the facts 
and circumstances disclosed by the 
evidence in ‘the sense that direct 
proof of negligence is not required, 
but the rule that negligence is estab- 
lished prima facie by proof of an ac- 
cident which does not ordinarily hap- 
although raising a ‘“presump- 
in a proper case by virtue of 
the rule of res ipsa loquitur, does not 
warrant an “inference” of negligence 
in cases such as the one under con- 
sideration in the absence of some 
proof either direct or circumstantial 
that negligence for which the master 
is responsible proximately caused the 
injury. Mathews v. Alabama Great 
Southern R. Co., 200 Ala. 281, 76 S 17 


PRU CAL. peeks 


trine under consideration, the same meaning and 
import,’® the technical distinction between the terms 
and what is deemed their proper application to the 
doctrine have been judicially considered."” 
authorities have held -the term ‘‘presumption’’ to 
be more accurate,’® while other authorities deny 
the creation of a ‘‘presumption’’?® and deem the 
‘‘inference’’ 


Some 


more correct.8° Furthermore, 
[crit and expl Western Steel Car, 
etc., Co. v. Cunningham, 158 Ala. 369, 
48 S$ 109; Tennessee Coal, ete., Co. v. 
Hayes, 97 Ala. 201, 12 S 98]. 

79. U. S.—Atlas Powder Co. v. 
Benson, 287 Fed: 797. 

D. C.—Sullivan v. Capital Tract. 
Co., 34 App. 358; Weaver v. Balti- 
more, etc., R. Co., 3 App. 436. 

N. C.—Harris v. Mangum, 183 N. C. 
235, 111 SE 177; Page v. Camp Mfg. 
Co., 180 N. C. 330, 104 SE 667; Mor- 
risett v. Elizabeth City Cotton Mills, 
161 N. C. 31, 65 SE 514; Fitzgerald v. 
Southern R, Co., 146 N. C. 530, 54 SE 
391, 6. LRANS 337; Stewart v. Van 
Deventer Carpet Co., 138 N. C. 60, 50 
SE 562; Womble v. Merchants’ Gro- 
cery Co,, 135 _N. C. 474, 47 SE 493, 

Pa.—East End Oil Co. y. Pennsyl- 
Te Torpedo Co., 190 Pa. 350, 42 A 


Tex.—St. Louis, ete., R. Co.. v. 
Cason, (Civ. A.) 129 SW 394. 

[a] Reason for, and discussion of, 
rule.— (1) “The law attaches no spe- 
cial weight, as proof, to the fact of 
an accident, but simply holds it to be 
sufficient for the consideration of the 
jury even in the absence of any addi- 
tional evidence.” Stewart v. Van 
Deventer Carpet Co.; 138 N. C. 60, 66, 
50 SE 562. (2) “The doctrine... 
has at times been regarded as afford- 
ing a presumption of negligence in 
conflict with the general rule that 
negligence is never presumed but 
must be affirmatively proved. This 
is a mistake, for the doctrine is 
strictly evidentiary and supplies in 
given circumstances not a presump- 
tion of negligence but evidence of 
negligence on which recovery can be 
based.” Atlas Powder Co. v. Benson, 
287 Fed. 797, 798. (3) “The accurate 
statement of the law is not that neg- 
ligence is presumed but that the cir- 
cumstances amount to evidence from 
which it may be inferred by the 
jury.” East End Oil Co. v. Pennsyl- 
vania Torpedo Co., 190 Pa, 350, 353, 
42 A 707. To same effect Chicago 
Union Tract. Co. vy. Giese, 229 Tll. 260, 
82 NE 232, (4) “It is at last proof 
of negligence and not a presumption 

(Louis, é6tce.u, Ry Co. Avs 
Cason, (Tex. Civ. A.) 129 SW 394, 397. 

80. Hudgins vy. Coca Cola Bottling 
Co., 122 Ga. 695, 50 SE 974; Palmer 
Brick Co. v. Chenall, 119 Ga. 87,047 
SE 329; Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 64 SE 98: Heffter y. 
Northern States Power Co., (Minn.) 
217 NW 102; Zoccolillo v. Oregon 
ties Line R. Co., 58 Utah 39, 117 P 


[a] Discussion of, and reason for, 
rule.— ‘It is sometimes said that it 
warrantS a presumption of negli- 
gence; but the presumption referred 
to is not one of law but of fact. It 
is, however, more correct and less 
confusing to refer to it as an infer- 
ence rather than a presumption; and 
not an inference which the law draws 
from the fact, but an inference which 
the jury are authorized to draw; and 
not an inference which the jury are 
compelled to draw.” Palmer Brick 
Co. v. Chenall, 119 Ga. 887, 842, 47 Sk 
329 [quot Hudgins v. Coca Cola Bot- 
tling Co., 122 Ga. 695, 50 SE 974, 976; 
Sinkovitz v. Peters Land Co., 5 Ga. A. 
788, 64 SE 98, 967. 


eae 
, For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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while some authorities consider that the presump- 
tion arising under the rule is itself evidence in 
the case,®*+ or that, where the physical facts of an 
accident themselves create a reasonable probability 
that it resulted from negligence, the physical facts 
themselves are evidential, and furnish what the law 
in conformity with 
the doctrine,®? it has been indicated that the rule 
of res ipsa loquitur, strictly speaking, merely takes 
the place of evidence as affecting the burden of 
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terms ‘‘evidence of negligence 


81. Scarborough v. Urgo, 191 Cal. 
341, 216 P 584; Valente v. Sierra R. 
Go,, 151, Cal. 534, 91 P 481; Kahn. v. 
Triest-Rosenberg Cap Co., 139 Cal. 
340, 73 P 164; Atkinson v. United R. 
Cos., 71 Cal. A. 82, 234 P 863; Colo- 
rado Springs, etc., R. Co. v. Reese, 
(Colo.) 169 P 572; Velotta v. Yampa 
Valley Coal Co., 68 Colo. 489, 167 P 
971, LRA1918B 917; Riggsby v. Trit- 
ton, 143 Va. 903, 129 SE 4938, 45 ALR 
280. 

[a] The doctrine “is itself a mode 
of proving negligence, and is there- 
fore evidence.” Colorado Springs, 
ete., R. Co. v. Reese, (Colo.) 169 P 
572, 575. 

g2. U. S.—Atlas Powder Co. v. 
Benson, 287 Fed. 797; Cincinnati, etc., 
R. Co. v. South Fork Coal Co., 139 
Fed. 528, 71 CCA 316, 1 LRANS 533. 


Ark.—Arkansas. Tel. Co. v.. Rat- 
teree, 57 Ark. 429, 21 SW 1059. 
Cal.—Michener v. Hutton, (A) 258 


P 707. 

D. C.—Sullivan v. Capital Tract. 
Co., 34 App. 358; Weaver v. Balti- 
more, etc., R. Co., 3 App. 436. 

Ga.—Chenall v. Palmer Brick Co., 
117 Ga. 106, 43 SE 443; Sinkovitz v. 
Peters Land Co., 5 Ga. A. 788, 64 SE 
3 


Tll.—Feldman v. Chicago R. Co., 
289 Ill. 25, 124 NE 334, 6 ALR 1291; 
Chicago Union Tract, Co. v. Giese, 
229 Ill. 260, 82 NE 232; Masten v. 
Cousins, 216 Ill. A. 268. 

Iowa.—Tuttle v. Chicago, etc. R. 
Co., 48 Iowa 236. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 


Miss.—Alabama, ete., R. Co. v. 
Groome, 97 Miss. 201, 52 S 703. 
Mo.—Myers vy. Independence, 189 


SW 816. : 

N. Y.—Breen v. New York Cent., 
etc., R. Co., 109 N. Y. 297, 16 NE 60, 
4 AmSR 450; Wetsell v. Reilly, 159 
App. Div. 688, 145 NYS 167; Griffen 
v. Manice, 47 App. Div. 70, 62 NYS 
364 [rev on other grounds 166 N. Y. 
188, 59 NE 925]; Wiley v. Bondy, 238 
Misc. 658, 52 NYS 68; Axlebrood v. 
Rosen, 21 Misc. 352, 47 NYS 164.-__ 

N. C.—Morrisett v. Elizabeth City 
Cotton Mills, 151 N. C. 34, 65 SE 514; 
Ellis v. Portsmouth, etc., R. Co., 24 
N. C. 138. ; : ow ae 

Pa.—Stearns v. Ontario Spinning 
Co., 184 Pa. 519, 39 A_ 292, 63.AmSR 
807, 39 LRA 842; Wood v, Rox- 
Ag Py ae Pass.. R.-'Co.,.4 12 
Montg. Co. 3 

Vi Houston v. Brush, 66 Vt. 331, 
29 A 380. 

Va.—Washington-Virginia R. Co. v. 
Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCasi913E 546; Richmond R., etc., 
Co. v. Hudgins, 100 Va. 409, 41 SE 
736. 

Ww. Va.—Jankey v. Hope Natural 
Gas Co., 98 W. Va 412, 127 SE 199; 
Jones v. Riverside Bridge Co., 70 W. 


Weck Sides on Lien O42 Ft ieee tl 
Wheeling Electrical Co., Ww. a. 
661, 28 SE 733, 64. AmSR 922, 39 
LRA 499. 


Wis.—Kaples y. Orth, 61 Wis. 531, 
21 NW 633. 

Ont.—Cataraqui Bridge Co. v. Hol- 
comb, 21 U. C. Q. By 273. 

“The doctrine of res ipsa loquitur 
... in ‘substance: is’ the rule that, 
under some circumstances, the fact 
of an accident which causes injury 
is itself evidence of negligence by 
the person who was in charge of the 
work or structure from -which- the 
accident or injury proceeded.”’ 


NEGLIGENCE 


Michener v. Hutton, (Cal. A.) 258 P 
707, 708. 

Lawson v. Mobile Electric Co., 
204 Ala. 318, 322, 85 S§ 257; Plumb 
v. Richmond Light, etc., Co., 233 N. 
Y.. 285, 135 NE 504, 25 ALR 685; 
Scarpelli v. Washington Water Power 
Co., 68 Wash. 18, 114 P 870; Spauld- 
ing v. Chicago, etc, R. Co., 33 Wis. 
582. 

“There are cases holding the pre- 
sumption expressed by the maxim to 
have weight as evidence, but the 
best-considered authorities hold, we 
think, that it serves in the place of 
evidence only until evidence to the 
contrary has been adduced; that 
when evidence to the contrary has 
been adduced the maxim has spent 
its force and served its purpose.” 
Lawson v. Mobile Electric Co., supra. 

Res ipsa loquitur as affecting bur- 
den of proof see infra § 783. 

84. Absence of other evidence as 
condition to operation of doctrine see 
infra § 774. 

85. Rebuttal of presumption see 
infra § 784. 

86. Ga. — Bonita Theatre v. 
Bridges, 31 Ga. A, 798, 122 SH 255; 
Central of Georgia R. Co. v. Black- 


man, 7 Ga. A. 766, 68 SE 339; Coch-' 


rell v. Langley Mfg. Co., 5 Ga. A. 317, 
63 SE 244. 
Kan.—Mayes v. Kansas City Pow- 
er, etc., Co., 121 Kan. 648, 249 P 599. 
Mo.—Myers v. Independence, 189 
SW 816; Scott v. Davis, 216 Mo. A. 


'530, 270 SW 433, 


N. Y.—Maslenka v. Brady, 188 App. 
Div. 661, 176 NYS 842. 

Fenn.—De Glopper v.*Nashville R., 
etc., Co., 123 Tenn. 638, 134 SW 609, 
33 LRANS 913. 


Tex.—St. Louis, ete, R. Co v. 
Cason, (Civ. =) 129 SW 394. 
Utah.—Zoccolillo v. Oregon Short 


Line R. Co., 53 Utah 39, 177 P-201. 

W. Va.—Jones v. Riverside Bridge 
Co., 70 W. Va, 374, 738 SE 942. 

[a] Discussion of rule.—(1) The 
doctrine of res ipsa loquitur is but 
the rule of circumstantial evidence 
applicable in civil actions, that is, 
that the jury would be authorized to 
conclude that defendant was negli- 
gent in the respects alleged if the 
circumstances surrounding the hap- 
pening of the thing that caused the 
injury were such as to make the in- 
ference, that the occurrence was 
proximately brought about by one or 
more of the particular acts of negli- 
gence alleged, more reasonable than 
any other inference that would be 
drawn under the circumstances, Cen- 
tral of Georgia R. Co. v. Blackman, 
7 Ga. A. 766, 772, 68 SE 339. (2) ‘In 
cases in which the phrase is applica- 
ble, proof of negligence is made, if 
at all, by circumstantial evidence; 
that is, the proof of the casualty and 
of the surrounding circumstances are 
such as to leave no reasonable con- 
elusion to be drawn therefrom other 
than that the casualty happened be- 
cause of the negligence of defend- 
ant.’’ Mayes v. Kansas, City Power, 
etc., Co,, 121 Kan. 648, 651, 249 P 599. 
(3) “Like all circumstantial evidence, 
it owes its efficacy to the probability 
that acts flow from their usual and 
natural causes, and produce their 
usual and natural results, and are 
therefore evidence of the existence of 
such cause or result.’””’ Myers v. In- 
dependence, (Mo.) 189 SW 816, 822. 
(4) “We understand this to -be the 
rule of circumstantial evidence ap- 
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proceeding with the case, and is not of itself evi-- 
dence of negligence,®* and hence has no force in 
the presence of direct evidence .on the issue®* or 
where evidence in rebuttal has been introduced.® 
In this connection it has been held that the doctrine 
is but an aspect of the rule of circumstantial evi- 
dence applicable in civil actions generally,8* which, 
although distinguishable*’ as a. matter of practical 
‘importance by some authorities,®® according to other 
authorities, presents, in practice, principally the 


plicable in civil actions. It is some- 
times called by the sonorous designa- 
tion of res ipsa loquitur; but the 
name is’ not material; it is only the 
principle that is important.” Central 
of Georgia R. Co. v. Blackman, supra. 
(5) “Much appears in the briefs re- 
garding the doctrine of law that goes 
under the name res ipsa loquitur, and 
many cases are cited where the 
meaning and scope of the doctrine 
are discussed with great learning and 
diversity of opinion. I do not know 
of any rule of law, whether expressed 
in the English or the Latin language, 
that has given rise to more discus- 
sion and to a greater divergence of 
views as to its meaning and applica- 
tion. I think it unfortunate that the 
expression was ever coined. In the 
discussion of this case I propose to 
put aside its use and all definitions 
and explanations of it, except to say 
that it is nothing more than’an un- 
fortunate expression of a branch of 
the law of circumstantial evidence.” 
Maslenka v, Brady, 188 App. Div. 661, 
662, 176 NYS 842. 

87. Griffen v. Manice, 166 N. Y. 
Hee 59 NE 925, 82 AmSR 630, 52 LRA 


[a] “Circumstantial evidence” @is- 
tinguished.—‘‘When the facts and 
circumstances from which the jury 
is asked to infer negligence are those 
immediately attendant on the occur- 
rence, we speak of it as a case of 
‘res ipsa loquitur’; when not immedi- 
ately connected with the occurrence, 
then it is an ordinary case of circum- 
stantial evidence.” Griffen v. Manice, 
166 (N.Y... 188,196, 59 NE 925 “82 
AmSR 630, 52 LRA 922 [quot D’Arcy 
v. Westchester Electric R. Co., 
App. Div. 263, 81 NYS 952, 954]. 

88. Weeks v. Panama R. Co., 2 
Canal Zone 211; Capehardt v. Murta, 
165 Mo, A. 55, 145 SW 827; Pidgeon 
v. United R. Cos., 154 Mo. A. 20, 133 
SW 130; Harris v. Mangum, 183 N. C. 
235, 111 SE 177, 

[a] Reasons for, and discussion 
of, rule.—(1) “In applying the maxim 
confusion has frequently arisen from 


a failure to observe the distinction 


between circumstantial evidence and 
the technical definition. of res ipsa 
loquitur, This distinction is not 
merely theoretical; it is practically 
important. Res ipsa loquitur, in its 
distinctive sense, permits negligence 
to be inferred from the physical 
cause of an accident, without the aid 
of circumstances pointing to the re- 
sponsible human cause. Where this 
rule applies, evidence of the physical 
cause or causes of the accident are 
sufficient to carry the case to the 
jury on_the bare question of negli- 
gence, But where the rule does not 
apply, the plaintiff must. prove. cir- 
cumstances tending to show some 
fault of omission or. commission: on 
the part of the defendant in addition 
to those which indicate the physical 
cause of the accident.” Harris v. 
Mangum, 183 N. C. 285, 237, 111. SE 
177.. (2) ‘There is, as we understand 
it, a marked distinction. between the 
presumption afforded by the law in 
the doctrine res ipsa loquitur and a 
legitimate inference of negligence 
that may be gathered by the. jury 
from the facts and circumstances in 
proof which surround and touch upon 
the alleged breach of duty. . Where 
negligence thus appears as a reason- 
able inference from the facts. -and 
circumstances before the jury, it may 
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question of the sufficiency of circumstantial evi- 
‘dence to establish or justify the jury in inferring 
the existence of culpable negligence.®® 
trine is predicated upon plaintiff’s inability to 
specify the act of negligence which caused his in- 
jury,°® and therefore permits him to rely on the 
doctrine as a substitute for specific proof,®?+ some 
authorities hold that the doctrine merely affords 
prima facie proof of the fact of some acts of negli- 
gence but not of specific acts of negligence,®? and 
hence cannot be relied on to support an allegation 
which charges specifie acts of negligence.®* 
other hand, however, the doctrine has been applied, 
although not without restrictions, in support of spe- 


cific averments.®* 


[§ 771] (c) Application of Doctrine. 
trine of res ipsa loquitur, now a familiar rule of 
practice in the trial of negligence cases,*® which is 
frequently recognized and applied without specifi- 
‘eally naming it,®° is not a rigid®’ or arbitrary 
formula, but a rule that adjusts itself to circum- 


be found therefrom to exist, wholly 
aside from the presumption above 
mentioned. In such cases, the facts 
and circumstances affording reason- 
able inferences to the effect that de- 
fendants breached their duty are suf- 
ficient to cast the onus of exculpation 
from fault upon the adverse party 
and make a prima facie case.” Cape- 
hardt v. Murta, 165 Mo. A, 55, 63, 145 
-SW 827. (3) “When the doctrine... 
is properly applied the res which it- 
self speaks is the fact of the accident 
and injury coupled with facts and 
circumstances which bear a definite 
causal relation to the accident, sepa- 
rate and apart from any circumstan- 
tial or direct evidence which points 
to any specific omission or act of 
negligence on the part of the de- 
fendant.’’ Weeks v. Panama R. Co., 
2 Canal Zone 211, 218. (4) “The pre- 
sumption of negligence and a legiti- 
mate inference to that effect from 
facts and circumstances in evidence 
are not identical.” Pidgeon v. United 
R. Cos., 154 Mo. A. 20, 30, 1833 SW 
130. 

89. U. S.—Nebraska Bridge Sup- 
ply, ete., Co. v. Jeffery, 169 Fed. 609, 
95°CCA 137. 

Colo.—Colorado Springs, etc., R. 
Co. v. Reese, 169 P 572. 

D. C.—Pistorio v. Washington R., 
etc., Co., 46 App. 479. : 

Kan.—Mayes v. Kansas City Pow- 
er., etc., Co., 121 Kan. 648, 249 P 
599. 
Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 

N. Y.—Eaton v. New York Cent., 
etc., R. Co., 195 N. Y. 267, 88 NE 378; 
Griffen v. Manice, 166 N, Y. 188, 196, 
59 NE 925, 82 AmSR 630, 52 LRA 
922; Losie v. Delaware, etc., Co., 142 
App. Div. 214, 126 NYS 871. 

Wash.—Lynch v. Ninemire Packing 
Co.,' 63 Wash. 4238, 115 P 838, LRA 
1917E 178. 

“This is the principle which under- 
lies the maxim.” Griffen v. Manice, 
supra. 

[a] In Michigan the doctrine of 
res ipsa loquitur, although denied in 
terms, is apparently applied in prin- 
ciple as a rule of circumstantial evi- 
dence. See supra § 768 note 58. 

90. See infra §§ 773, 774. 

91. See supra § 769. 

92. Gibler v. Quincy, etc., R. Co., 
148 Mo. A. 475, 128 SW 791. 

93. See infra § 786 notes 83-86. 

94. See infra § 786 notes 88—92. 

95. Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 793, 64 SE 93; Freeman 
v. Foreman, 141 Mo, A. 359, 125 SW 
524; Goss v. Northern Pac. R. Co., 48 
Or. 439, 87 P 149. 

“Kew subjects 
fully discussed.” 
Land Co., supra. 


have been more 
Sinkovitz v. Peters 
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As the doc- 


On the 


The doc- 
essential.1° 


96. Chiles v. Ft. Smith Commn. 
Co., 189 Ark. 489, 216 SW 11, 8 ALR 
493 (stating that the doctrine was 
applied in fact, but not eo nomine in 
Southwestern Tel., etc., Co. v. Bruce, 
89 Ark. 581, 117 SW 564; Jacks v. 
Reeves, 78 Ark. 426, 95 SW 781); 
Sinkovitz v, Peters Land Co., 5 Ga. A. 
788, 64 SE 93. 

97. McLaughlin v. Pittsburg, etc., 
R. Co,, 21:'OhNPNS 37. 

98. Goldman, etc., Bottling Co. v. 
Sindell, 140 Md. 488, 117 A 866. 

99. Myers v. Independence, (Mo.) 
189 SW’ 816. 

1. See infra § 778. 

2 U. S.—Byers v. Carnegie Steel 
. 159 Fed. 347, 86 CCA 347, 16 
LRANS 214.. 

Cal.—Michener v. Hutton, (A.) 258 
P 707; Ingalls v. Monte Cristo Oil, 
ete:, 'Co:, #23 Cal) Al 652i 1392 P “97+ 
Renfro v. Fresno City R. Co., 2 Cal. 
A. 317, 84 P 357. 

D. C.—Kohner v. Capital Tract. Co., 
22 App. 181; 62 LRA 875. 

Ill.— Wolf v. Chicago Union Tract. 
Co., 119 Ill. A. 481; Pittsburg, etc., R. 
Co. v. Campbell, 116 Ill. A. 356. 

Mass.—Copithorne v. Hardy, 1738 
Mass, 400, 53 NE 915. 

Mo:—Pointer vy. Mountain R. Con- 
str. Co., 269 Mo. 104, 189 SW _ 805, 
LRA1917B 1091; Gallagher vy. Edison 
Illum. Co., 72 Mo. A. 576. 

N. J.—Pascell v. North Jersey St. 
Revo. -T5UN A DPE 836,, 69 AT 71e 

Vt.—Houston v. Brush, 66 Vt. 381, 
29=A 380. 

Wash.—Anderson v. McCarthy Dry 
Goods Co., 49 Wash. 398, 95 P 825, 
126 AmSR 870, 16 LRANS 931. 

W. Va.—Marshall Window Glass 
Co. v. Cameron Oil, ete., Co., 63 W. 
Va. 202, 59 SE 959. 

[a] “The question when the rule 
+.» can be applied with safety must 
be considered always with reference 
to the special facts of the case and 
the teachings of experience with re- 
gard to them. General propositions 
and decisions upon different facts are 
equally useless.” Copithorne Vv. 
aa 173 Mass. 400, 402, 53 NE 


3. Madden v. Occidental, etc., SS. 
Co., 86 Cal. 445, 25 P 5; Michener v. 
Hutton, (Cal. A.) 258 P 707; Ingalls 
v. Monte Cristo Oil, etce., Co., 23 Cal. 
A. 652, 1389 P 97; Griffin v. Boston, 
etc., R. Co., 148 Mass, 143, 19 NE 166, 
12 AmSR 526,.1 LRA 698; Christie v. 
Landels, 55 N. 8S. 353, 361, 65 DomLR 
446 [app dism [1923] Can. S. C. 39, 
[1923] 1 DomLR 509] 

“No general formula can be laid 
down except in some such purposely 
vague terms [see supra § 768 note 51] 
as were used in Scott v. London Dock 
Co., 3 H. & C. 596, 159 Reprint 665.” 
Pollock Torts (7th ed) p 447 [quot 
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-stances.°® However, as it is not the naked injury 
but the manner and attending circumstances of the 
accident that justify the application of the doc- 
trine in an action for the negligent breach of an 
ordinary duty,! it follows, as a matter of course, 
that the applicability of the doctrine must depend 
upon the peculiar facts and circumstances of each 
individual case,? and consequently that no rule of 
general application can be laid down*® nor exact 
classification made* as to when it may or may not 
be properly applied. Furthermore, while the appli- 
cation of the doctrine is considered to be in the 
aid of the fair administration of justice, and not 
unjust to defendant,® it has been held that the doc- 
trine is of limited and restricted scope® ordinarily 
to be applied sparingly’? and with caution® in pe- 
ceuliar and exceptional cases,® and only where the 
facts and demands of justice make the application 
In this connection it has been noted 
that it is often difficult to determine when the doc- 
trine may be invoked,™ particularly as the cases 


Harris, C. J., in Christie v. Landels, 
supra]. 

4 Sinkovitz v. Peters Land Co., 
5 Ga, A. 788, 799, 64 SE 93. 

“No exact classification can be 
made of the instances in which the 
maxim ...asa rule of evidence, is 
to be applied by the jury. » But in al- 
most numberless decisions in which 
no specific reference is made to the 
rule or doctrine... it is not only 
plain that the existence of this rule 
of evidence is recognized, but also 
that the finding reached is supported: 
by nothing else than the conclusion 
that in the case under consideration 
the application of the rule was war- 
ranted and that it was properly ap- 
plied.”” Sinkovitz v. Peters Land Co., 
supra. 

5. Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 798, 64 SE 93; Wiles v. 
Great Northern R. Co., 125 Minn. 348, 
147 NW 427 [rev on other grounds 
240 U. S. 444, 36 SOt 406, 60 L. ed. 
732]. And see cases infra § 773. 

“The maxim... is of limited ap- 
plication, but embodies a perfectly 
sound legal principle.’”’ Sinkovitz v. 
Peters Land Co., supra. 

6 San Juan Light, etc., Co. v. Re- 
quena, 224 U. S..89, 32 SCt 399, 56 L. 
ed. 680; Sinkovitz v. Peters Land Co., 
5 Ga, A. 788, 64 SE 93; Plumb v. 
Richmond Light, ete., Co., 233 N. Y. 
285, 288, 1385 NE 504, 25 ALR 685. 

“Res ipsa loquitur is a loose but 
much-used phrase of limited appli- 
cation.” Plumb vy. Richmond Light, 
ete., Co., Supra. 

7. Heffter v. Northern States Pow- 
er Co., (Minn.) 217 NW 102; Ander- 
son v. McCarthy Dry Goods Co., 49 
Wash. 398, 95 P 325, 126 AmSR 870, 
16 LRANS 931. 

8 Kight v. Metropolitan R. Co., 
1 App. (D. C.) 494; Palmer Brick 
Co, vx Chenall;: 119. Ga .837,-47> SH 
329; Sinkovitz v. Peters Land Co., 5 
Ga. A. 788, 64 SE 93; Monahan v. Na- 
one Realty Co., 4 Ga. A. 680, 62 SE 


9. Anderson v. McCarthy Dry 
Goods Co., 49 Wash. 398, 95 P 325, 
126 AmSR 870, 16 LRANS 931. 

Accident or injury and proof there. 
of asi a basis for doctrine see infra 
§§ 778-781. 

10. Heffter v. Northern States 
Power Co., (Minn.) 217 NW 102; An- 
derson v. McCarthy Dry Goods Co., 
49 Wash. 398, 95 P 325, 126 AmSR 
870, 16 LRANS 931. 

Absence or unavailability of other 
evidence as essential condition see 
infra § 774. 

Superior knowledge of defendant as 
to cause of accident as basis for doc- 
trine see infra § 773. , 

11. Houston v. Brush, 66 Vt. 331, 
29 A 380. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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are not in full accord upon the questions arising 
out of its application.’ Ordinarily, but aside from, 
and subject to, the particular qualifications or exten- 
sions of the doctrine of res ipsa loquitur sometimes 
recognized in actiédns involving persons and prop- 
erty in special or peculiar relationships or circum- 
stances, which have been considered specifically else- 
where in this work,!* it is not the kind or character 
of an instrument of injury that brings the rule into 
operation,'* and the doctrine is not confined to in- 
juries caused by the failure of mechanical appli- 
Although it has been held that 
the rule does not apply to a case of complicated ma- 
chinery,’® other authorities hold that the fact that 
the machinery or appliances involved are of a com- 


ances or machines.!> 


12. Judson v. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29 LRA 718; Weeks v. Panama R. 
Co., 2 Canal Zone 211; Howser v. 
Cumberland, etc., R. Co., 80 Md. 146, 
30 A 906, 45 AmSR 332, 27 LRA 154; 
pouston v. Brush, 66 Vt. 3381, 29 A 

Discussion of confusion see supra 
§ 768 note 54 [a]. 

13. See Carriers § 1426 et seq; 
Electricity § 63; Explosives § 38; 
Ferries § 65; Gas § 69; Innkeepers 
§ 79; Landlord and Tenant § 973; 
Master and Servant § 1201; Motor 
Vehicles § 1001; Municipal Corpora- 
tions § 2012; Railroads [33 Cyc 747, 
876, 1067, 1157, 1274, 1361]; Steam 
[36 Cyc 1265]; Street Railroads [36 
Cyc 1582]. 

Application of doctrine as depend- 
ent upon relationship of parties see 
infra § 776. 

Other applications of rule in ac- 
tions involving persons or corpora- 
tions in particular status or occupa- 
tions, or particular estates or kinds 
of property, or in the use of roads, 
streets, and public utilities see cross 
references supra p 623. 

14. Mathews v. Chicago, etc., R. 
Co., 162 Minn. 313, 202 NW 896. 

15. Ridge v. Norfolk Southern R. 
Co,a16bTa NYC. 510; °83 SH 762, LRA 
1917E 215; Fitzgerald v. Southern R. 


Co., 141 -N. C. 5380, 54 SE 391, 6 
LRANS 337. 
16. Beebe v. St. Louis Transit Co., 


ce Mo. 419, 103 SW 1019, 12 LRANS 
_ 17. Colorado Springs, ete., R. Co. 
v. Reese, (Colo.) 169 P 572, . 


18. Gould v. Winona Gas Co., 100 
eee 258, 111 NW 254, 10 LRANS 

19. See infra §§ 772-786. 

20. See supra text and note 13. 

21. See cases infra this note.. 

[a]. “This rule finds its most com- 
mon application in cases where one 


in passing along the street is hurt by 
a barrel falling from a door above, 
or by a brick falling from a wall or 
scaffold, or by a falling shutter or 
wall, or the like.” De Glopper vy. 
Nashville R., ete., Co., 123 Tenn. 633, 
644, 134 SW 609, 33 LRANS 913. 

[b] iscussion of rule.—‘“‘A large 
number of cases have been presented 
to the courts in which a body of con- 
siderable weight has been suspended 
or put in position where it is likely 
to fall, and has, in fact, fallen and 
produced damage to a person law- 
fully using a highway. The liability 
of the person responsible for such 
damages has been, under different 
circumstances, determined upon the 
doctrine of insurance of safety, of 
nuisance, of prima facie negligence, 
or rarely of ordinary negligence. 
While there is not entire unanimity 
of opinion either as to the correct 
principle to be adopted or as to its 
application, the marked tendency of 
the decisions is to base liability in 
such cases upon culpability, and not 
to extend absolute responsibility to 
which the exercise of reasonable care 
is no defense to cases in which there 
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is no necessary or inherent tendency 
of the thing of weight to do consider- 
able harm. The logic of damage 
from falling things of weight, ac- 
cording to the prevailing view, leads 
to the application of the maxim.’ 
Waller v. Ross, 100 Minn. 7, 9, 110 
NW 252, 117 AmSR 661, 12 LRANS 


Doctrine applied to the fall- 

(1) Objects generally. The 
Joseph B. Thomas, 86 Fed. 663, 30 
CCA 333, 46 LRA 58 (empty keg); 
The William Branfoot, 48 Fed. 914 
[aff 52 Fed. 390, 3 CCA 155] (stan- 
chion of a vessel); Gurdon, etc., R. 
Co. v. Calhoun, 86 Ark. 76, 109 SW 
1017 (tie jack weighing three hun- 
dred pounds); Britton v. St. Louis 
Transfer Co., 155 Ill. A. 317 (furni- 
ture from a passing wagon); Con- 
nolly v. Des Moines Inv. Co., 130 
Iowa 6338, 105 NW 400 (cast. iron 
window cap); Pindell v. Rubenstein, 
139 Md. 567, 115 A 859 (gate which 
had no hinges); Lowner v. New 
York, ete., R. Co., 175 Mass. 166, 55 
NE 805 (pail of sand); Manning v. 
West End St. R. Co., 166 Mass. 230. 
44 NE 135; Higgins v. Goerke-Krich 
Co., 91 N. J. L. 464, 108 A 37 (ice box 
lid on customer’s hand in _ store); 
Crawford v. American Stores Co., (N. 
Jon Sup) 136. A715, (cans from 
counter in store); Polony v. James 
Brady’s Sons’ Co., (N. J. Sup.) 126 A 
675 (fall of boom of hoisting appa- 
ratus); Griffen v. Manice, 166 N. Y. 
188, 59 NE 925, 82 AmSR 630, 52 
LRA 922 (fall of cable and elevator 
counterbalance); Donohue v. U. S. 
Hoffman Mach. Corp., 128 Misc. 521, 
218 NYS 558 (machinery while be- 
ing hoisted); Papazian v. Baumgart- 
ner, 49 Misc. 244, 97 NYS 399 (win- 
dow sill); Horowitz v. Hamburg- 
American Packet Co., 18 Misc. 24, 41 
NYS 54 [rev on other grounds 14 
App. Div. 631 mem, 43 NYS .1156 
mem] (a pile of baggage); Gillilan 
v. Portland Crematorium Assoc., 120 
Or. 286, 249 P 627 (marble slab on 
relatives of dead while visiting cre- 
matorium); Lyttle v. Denny, 222 Pa. 
395, 71 A 841, 128 AmSR 814, 20 
LRANS 1027, 15 AnnCas 924 (top of 
a folding bed); Ahern vy. Melvin, 21 
Pa. Super. 462 (paper bag filled with 
vegetable peelings); Southwestern 
Tel., etc., Co. v. Sheppard, (Tex. Civ. 
A.) 189 SW 799 (window screen); 
Furkovich v. Bingham Coal, etc., Co., 
45 Utah 89, 148 P 121, LRA1915B 426 
(where plaintiff, living on a mountain 
side, was injured by coal falling 
from a wagon being unloaded on a 
roadway farther up the mountain); 
Poth v. Dexter Horton Est., 140 
Wash. 272, 248 P 874 (roller of win- 
dow shade); Anderson v. McCarthy 
Dry Goods Co., 49 Wash. 398, 95 P 
325, 126 AmSR 870, 16 LRANS 931 
(where a basket used in an over- 
head carrier system for conveying 
parcels in defendant’s store fell upon 
and injured a customer in the store); 
Cummings v. National Furnace Co., 
60 Wis. 608, 18 NW 742, 20 NW 665 
(iron ore from bucket hoisted by 
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plicated character does not exclude the application 
of the doctrine,’ but, on the contrary, that the very 
fact that an instrumentality doing damage is pecu- 
liarly and inherently dangerous, affords a common 
and proper consideration for the application of the 
Subject to the general rules governing 
the application of the doctrine of res ipsa loquitur,!” 
and more particularly with reference to the special 
rules governing its application in specific branches 
of the law, previously noted,?° cases affording com- 
mon or typical illustrations of the ¢ircumstances 
under which the doctrine has or has not been ap- 
plied, such as in the case of falling objects, col- 
lapsing structures, or similar oe¢currences,?! are 


crane); Scott v. London, etc., Docks 
Co., 3 H. & C. 596, 159 Reprint 665 
(bags of sugar falling from a crane 
in which they were being lowered 
to the ground). (2) Awnings. Pot- 
ter v. Rorabaugh-Wiley Dry Goods 


Co., $33). Kan, oe112 0 12, PAs Seu nos 
LRANS 45; Leighton v. Dean, 117 
Me. 40, 102 A 565, LRA1918B 922; 


Waller v. Ross, 100 Minn. 7, 110 NW 
252, 117 AmSR 661, 12 LRANS 721; 
McCrorey v. Thomas, 109 Va. 373, 63 
SE 1011, 17 AnnCas 373. (3) Bar- 
rels. Armour yv. Golkowska, 95 
Ill. A. 492 [aff 202 Ill. 144, 66 NE 
103] (empty barrel from platform); 
Byrne v. Boadle, 2 H, & C.. 722, 159 
Reprint 299 (of flour from window of 
a warehouse). (4) Boards, planks, 
beams, or other timber. Savannah, 
etc,,.. RK. Co. .v.oSlater, 92), Ga.+391, 17 
SE 350. (stick of wood from tender 
of engine); Denman y. Oscar Dan- 
iels Co., 146 Ill. A. 214 (beam from 
building under construction); Heim 
v. Roberts, 134 Md. 600, 109 A 329 
(piece of lumber from pile); Howser 
v. Cumberland, ete, R. Co., 80 Md. 
146, 30 A 906, 45 AmSR 332, 27 LRA 
154 (crossties from a moving train); 
Gorham v. Gross, 125 Mass. 232, 28 
AmR 224 (fall of pile of lumber); 
Isherwood v. H. L. Jenkins Lumber 
Co., 84 Minn. 423, 87 NW 931 (pile 
of lumber); Anderson v. McNulty, 
149 App. Div. 735, 184 NYS 21 (a 
piece of timber upon a scaffold in 
which plaintiff was working and 
breaking it, causing plaintiff to fall); 
Lubelsky v. Silverman, 49 Misc. 133, 
96 NYS 1056 (part of a shed); Sinay 
v. Chesebro-Whitman Co., 140 NYS 
1074 (board from a shed); Jones v. 
Riverside Bridge Co., 70 W. Va. 374, 
73 SE 942 (board from building un- 
der construction); Peschel v. Klug, 
170 Wis. 519, 175 NW 805 (heavy 
timber from pile). (5) Boxes. Duffy 
v. McGee, 196 Mo. A. 395, 195 SW 
1053 (heavy box left leaning against 
a wall); Loughrain v. Autophone Co., 
77 App. Div. 542, 78 NYS 919 (while 
being lowered from an upper story 
of a factory); Lyons v. Rosenthal, 11 
Hun (N. Y.) 46 (box of goods which 
was being hoisted into building); 
Hunt v. Walch, 5 NYS 802 (box used 
to catch dripping oil); Scott v. Win- 
gBenbene,. |, 26), Ohey, Cir Ct. dNwtSoeek 
(heavy mortar box left leaning 
against a wall); Hauer v. Erie Coun- 
ty Electric Co., 51. Pa. Super. 613 
(metal transformer box from top of 
pole); Briggs v. Oliver, 4 H. & C. 
403 (packing case left leaning against 
a wall). (6) Bricks or stones. Che- 
nall v. Palmer Brick Co., 117 Ga. 106, 
43 SE 443 (brick arch); Atchison v. 
Plunkett, 8 Kan. A. 308, 55 P 677 
[rev on other grounds 61 Kan. 297, 
59 P 646] (stone suspended from a 
beam attached to an ice house); 
Bernheimer-Leader Stores v. Burlin- 
game, (Md.) 136 A 622 (hard sub- 
stance like stone or a piece of stucco 
from building under construction); 
Soriero v. Pennsylvania R. Co., 86 N. 
J. L. 642, 92 A 604, LRAI19165C 710 
(from wall); Sheridan v. Foley, 58 
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N. J. L. 230, 33 A 484 (from build- 
ing under construction); Wolf v. 
American Tract Soc., 164 N. Y. 30, 
58 NE 31, 51 LRA 241 (from a build- 
ing under construction); Hughes v. 
Harbor, etc., Bldg., etc., Assoc. 131 
App. Div. 185, 115 NYS 320 [motion 
for leave to app to Ct. of App. den 
132 App. Div. 897 mem, 116 NYS 
1138 mem] (from the wall of a tall 
building which had been injured by 
fire); Kaiser v. Washburn, 55 App. 
Div. 159, 66 NYS 764 (from chimney) ; 
Dohn v. Dawson, 84 Hun 110, 32 NYS 
59 (from building under construc- 
tion); Lynch v. Ley, 119 Misc. 681, 
197 NYS 360 (brick from building 
under construction injuring subcon- 
tractor’s employee); Papazian v. 
Baumgartner, 49 Mise. 244, 97 NYS 
399 (piece of window sill); Kearney 
v. London, etc., R. Co, L. R. 6 Q. B. 
759 (from the pier of a railway 
bridge). See Margules v. Terry, 
(Tex. Civ. A.) 273 SW 690 (where, in 
an action for injuries sustained from 
the fall of bricks and débris from a 
building, proof of the occurrence 
which was uncontradicted was held 
not to support a finding that the ac- 
cident occurred without negligence). 
(7) Buildings. Giles v. Diamond 
State Iron Co., 12 Del. 453, 8 A 368 
(in process of construction); Martin 
v. Dufalla, 50 Ill. A. 371 (where a 
building was destroyed by the fall 
of another building); Bast v. Leon- 
ard, 15 Minn. 304 (where a building 
in the process of construction col- 
lapsed and fell on plaintiff's adjoin- 
ing premises); Mullen v. St. John, 57 
N. Y. 567, 15 AmR 530 (collapse of 
part of walls of building); Judd v. 
Cushing, 50 Hun 181, 2 NYS 836 (fall 
of building in process of repair); 
Lubelsky v. Silverman, 49 Misc. 133, 
96 NYS 1056 (shed erected in course 
of building operations); Patterson v. 
Jos. Schlitz’ Brewing Co., 16 S. D. 33, 
91 NW 3:36. And _ see infra (28). 
(8) Chimneys. Cork v. Blossom, 162 
Mass. 330, 38 NE 495, 44 AmSR 362, 
26 LRA 256; Travers v. Murray, 87 
App. Div. 552, 84 NYS 558; Kaiser v. 
Washburn, 55 App. Div. 159,°66 NYS 
764. (9) Cornices. Nicoll v. Sweet, 
163 Iowa, 683, 144 NW 615, LRA1918C 
1099, AnnCas1916C 661; De Mun Est. 
Corp. v. Frankfort Gen. Ins. Co., 196 
Mo. A. 1, 187 SW 1124. See Roberts 
v. Mitchell, 21 Ont. A. 433 (per Os- 


130, 37 LRA’ 616 (from a passing 
ear); Klit'izke v. Webb, 120 Wis. 254, 
97 NW 901 (door leaning against 
wall). (11) Dumb-waiter. Winkel- 
mann, ete., Drug Co. v. Colladay, 88 
Md. 78,.40 A 1078; Maslenka v. Bra- 
dy, 188 App. Div. 661, 176 NYS 842. 
(12) Fire escape ladder. FPuleo vy. 
Bailey, 186 App. Div. 771, 174 NYS 
781. (13) Fire extinguisher. Allen 
vs \wOnited “Tract. Co: 67 Appe! Div. 
363,), T2)NYS" TT. (14) Flagpole. 
Kean v. Smith-Reis Piano Co., 206 
Mo. A. 170, 227 SW 1091; Durfield v. 
New York, 101 App. Div. 581, 92 NYS 
204. (15) Floor. Wittenberg v. 
Seitz, 8 App. Div. 439, 40 NYS 899 
(collapse of floor of building in proc- 
ess of construction). (16) Glass. 
Feeney v. New York Waist House, 
105 Conn. 647, 1386 A 554, 50 ALR 
1539 (show window during heavy 
wind); Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 64 SE 93 (glass from 
window pane); Mayes v. Kansas City 
Power, etc., Co., 121 Kan. 648, 249 P 
599 (an ornamental street light); 
Detzur v. B. Stroh Brewing Co., 119 
Mich. 282, 77 NW 948, 44 LRA 500 
(broken window pane); Sweeney v. 
Edison Plectric Illum. Co., 158 App. 
Div. 449, 148 NYS 686 (fragment of 
glass globe from lamp); Pearson v. 
Ehrich, 148 App. Div. 680, 1833 NYS 
273 (piece of glass from window of 
store); Uggla v. Brokaw, 117 App. 
Div. 586, 102 NYS 857, 19 NYAnnCas 
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below. So also | in the notes may be found eases applying the doce- 


391 (part of skylight). (17) Ice. 
Connors v. Richards, 230 Mass. 436, 
119 NE 831 (piece of ice from roof); 
O’Neil v. Toomey, 218 Mass. 242, 105 
NE 974 (a piece of ice from tongs 
upon plaintiff's hand while defendant 
was delivering it to plaintiff's ice 
chest); Kaples v. Orth, 61 Wis. 531, 
21 NW 633 (block of ice from shoul- 
der of person). (18) Insulator. 
Quill v. Empire State Tel. Co., 13 
Misc. 4385, 34 NYS 470 [aff 92 Hun 
539, 837 NYS 1149 mem (rev on other 
grounds 159 N. Y. 1, 53 NE -679)]. 
(19) Iron beams, bolts, clasps, or 
bars. Kraljer v. Snare, etc., Co., 221 
Fed. 255, 137 CCA 108 (rivet falling 
from bridge being repaired on person 
on boat); Denman vy. Oscar Daniels 
Co., 146 Ill. A. 214 (iron beam from 
building under construction); Uggla 
v. West End St. R. Co., 160 Mass. 
351, 35 NE 1126, 39 AmSR 481 (bro- 
ken iron clasp attached to guy wire); 
McCauley v. Norcross, 155 Mass. 584, 
30 NE 464 (iron beam); Hogan v. 
Manhattan R. Co., 149 N. Y. 23, 43 
NE 403 (iron bar); Volkmar v. Man- 
hattan R..Co., 134 N. Y. 418, 31 NE 
870, 30 AmSR 678 (broken bolt); 
Kane v. Simons, 149 App. Div. 50, 133 
NYS 498 (iron beam falling from 
pile); Higgins v. Ruppert, 124 App. 
Div. 530; 108 NYS 919 (steel rods 
standing on end in store); Scheider 
v. American Bridge Co., 78 App. Div. 
163, 79 NYS 634 (heavy iron column 
which was being raised into position 
on a building); Bartnik v. Erie R. 
Co. App. Div. 246, 55 NYS 266 
(rod from bridge); Fisher v. New 
York, 93 Misc. 481, 157 NYS 287 (iron 
plate from bridge); Mentz v. Schie- 
ren, 36 Misc. 813, 74 NYS 889 (Cron 
guard); Sturza v. Interborough Rap- 
ia: PTransit, (Cos) Ll oelNOvns ao eek COOL 
bolt); Morsemann vy. Manhattan R. 
Co., 10 NYS 105 (crowbar); Houston 
v. Brush, 66 Vt. 331, 29 A 380 (iron 
plate). (20) Lamps or lights. 
Mayes v. Kansas City Power, etc., 
Co., 121 Kan. 648, 249 P 599 (globe 
of ornamental street light); Gibbs 
v. Poplar Bluff Light, etc., Co., 142 
Mo. A. 19, 125 SW 840 (electric light 
reflector or shade); Gallagher v. Edi- 
son Illum. Co., 72 Mo. A. 576 (street 
are lamp); Sweeney v. Edison Elec- 
tric Illum. Co., 158 App. Div. 449, 143 
NYS 636 (globe of lamp); Goldstein 
v. Levy, 74 Mise. 468, 132 NYS 373 
(chandelier in building). (21) Piano. 
Dunean v. International Committee 
SMR Oo As L6G App DIV. OTe; TGS 
NYS 945 (while being moved on a 
truck). (22) Pipes. Sudol v. Gurt- 
man, (N. J. Sup.) 138 A 705 (leader 
pipe); Connor v. Koch, 89 App. Div. 
33, 85 NYS 93 (piece of iron pipe 
from window). (23) Plaster. Bo- 
nita’ Theatre v. Bridges, 31 Ga. <A. 
798, 122 SE 255 (from ceiling of 
theater); Law v. Morris, (N. J.) 133 
A 427, 46 ALR 1108 (from ceiling of 
store); Morris v. Zimmerman, 138 
App. Div. 114, 122 NYS 900 (from 
ceiling of room); Halterman vy. Han- 
sard, '4/Oh.>*A. 268,° 22° Oh. “Cir, Ct, 
N. S. 448 (from ceiling of hotel 
room). (24) Poles. Hydes Ferry 
Turnp. Co. v. Yates, 108 Tenn. 428, 67 
SW 69 (tollgate pole). (25) Seaf- 
folds. Gordon v. Roberts, 162 Cal. 
506, 128 P 288; Talge Mahogany Co. 
v. Hockett, 55 Ind. A. 308, 103 NE 
815; Huston v. Dobson, 138 App. Div. 
810, 128 NYS 892; Green v. Banta, 48 
NEY Supers db6*" pati Ot IN ys ven! 
mem]: (26) Signs. St. Louis, ete., 
R. Co. v. Hopkins, 54 Ark. 209, 15 SW 
610, 12 LRA 189; McNulty v. Lud- 
wig, 153 App. Div. 206, 138 NYS 84; 
McNulty v. Ludwig, 125 App. Div. 
291, 109 NYS 703; Morris v. Strobel, 
tes 2, OO. 058 LY eli 4 PO IN So ssarip ucla 
Feder v. Friedman, 71 Misc. 134, 128 
NYS 6; Reynolds v. Van Beuren, 10 
Mise. 708, 81 NYS 827 [rev on other 
grounds 155 N. Y. 120, 49 NE 763] 
Smith v. Miller, 11 Oh. Cir. Ct. N. S 


BIT» 1..Oh, (CirmiCto wah. CA WSky- 
light. Uggla v. Brokaw, 117 App. 
Div. 586, 102 NYS 857, 19 NYAnnCas 
391 (part of a skylight). (28) 
Structures. Hastorf v. Hudson River 
Stone Supply Co., 110 Fed. 669 [aff 
114 Fed. 1019, 52 CCA 566] (collapse 
of elevated crushed stone bins); 
Connor v. Atchison, ete., R. Co., 189 
Cal. 1, 207 P 378, 22 ALR 1462 (col- 
lapse of bridge); Chenall v. Palmer 
Brick Co., 117 Ga. 106, 43 SE 443 
(brick arch); Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373 (collapse of circus seats let to 
a photographer taking a group pic- 
ture); Smith v. Jackson, 70 N. J. L. 
183, 56 A 118 (collapse of cellar 
stairs); Schnizer v. Phillips, 108 
App. Div. 17, 95 NYS 478 (platform 
or extension of pier); Fox v. Buffalo 
Park, 21 App. Diy. 321, 47 NYS 788 
[aff 1638 N. Y. 559 mem, 57 NE 1109 
mem] (collapse of grand stand at 
race track); Mulcairns y. Janesville, 
67 Wis, 24, 29 NW 565 (collapse of 
cistern wall). And see cases supra 


this note [c] (7); and infra this 
note’ fey” €3L). (29) Tools. Knott 
v. McGilvray, 124 Cal. 128,.56- P 


789 [aff 179 U. S. 680 mem, 21 SCt 
917 mem, 45 L. ed. 383 mem]; Dixon 
v. Pluns, 98 Cal. 384, 33 P 268, 35 
AmSR 180, 20 LRA 698 (chisel); 
Zettel v. Taylor, 128 App. Div. 251, 
112 NYS 639 (hammer from fire es- 


cape. under’ construction). (30) 
Trees. Weller v. McCormick, 52 N. 
Iii das 4700 49° AS DL Oder a8"! TaRA G8 


Qimb of tree); Gibson yv. Denton, 4 
App. Div. 198, 38 NYS 554 (decayed 
tree falling against house on adjoin- 
ing premises). (31) Walls. Hall v. 
Gage, 116 Ark. 50, 172 SW 833, LRA 
1915C 704 (where wall remaining 
standing after fire fell on adjoining 
premises); Ryder v. Kinsey, 62 Minn. 
85, 64 NW 94, 54 AmSR 623, 34 LRA 
557 (brick-veneered wall); Scharff v. 
Southern [Illinois Constr. Co., 115 
Mo. A. 157, 92 SW 126 (where all of 
building under construction fell on 
plaintiff’s dwelling on adjoining 
premises); Schmidt v. J. G. Johnson 
Co., 145 Wis. 49, 129 NW 657. (wall 
of coal shed); Muleairns y. Janes- 
ville, 67 Wis. 24, 29 NW 565 (cistern 
wall). (32) Window. Monahan v. 
National Realty Co., 4 Ga. A. 680, 62 
SE 127 (parting of sash chain so as 
to cause window to fall on plaintiff’s 
hand); Carroll v. Chicago, etc., R. 
Co., 99 Wis. 399, 75) NW 176, 67 
AmSR 872 (fall.of window on plain- 


tiff’'s hand). 


{d] Doctrine held inapplicable.— 
Kimball v. George A. Fuller Co., 
(Mass.) 154 NE 762 (injury to sub- 
contractor’s employee by plank fall- 
ing from upper floor of building); 
Kelley v. W. D. Quimby & Co., Ine., 
227 Mass. 93, 116 NE 409 (where glass 
of show case fell on customer); 
Bowman v. American Car, etc., Co., 
226 Mo. 53, 125 SW 1120 (where 
plaintiff, an employee of an indepen- 
dent contractor, was injured while 
working on defendant’s premises by 
the fall of a pile of pig iron which 
had been standing four months); 
Hollander v. Hudson, 152 App. Div. 
131, 186 NYS 594 (where a deco- 
rator was injured while working in 
defendant’s house by the unexpected 
falling of a column which had stood 
for several years without appearing 
insecure); Allen v. Banks, App. 
Div. 405, 39 NYS 1016 (where plain- 
tiff went to haul ice purchased by 
his employer from defendant and 
was injured by the unexplained fall 
of a piece of ice); McDonough vy. 
James Reilly Repair, ete. Co. 45 
Misc. 334, 90 NYS 358 (where the 
mere fact that a machinist’s batter- 
ing ram, a heavy instrument readily 
overbalanced, fell over and caused an 
injury to an applicant for employ- 
ment did not in itself raise a pre- 
sumption of negligence); Kehres y. 
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trine in the case of defective case of escaping 
water,?? or in the case of defective or dangerous 


Stuempfie, 288 Pa. 534, 136 A 794 


‘(fall of coal shed erected by de- 


fendant over trestle upon which a 
railroad employee was placing coal 
cars); Mardo v. Valley Smokeless 
Coal Co., 279 Pa. 209, 123 A 779 (fall 
of tree); Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653 (fall of wall re- 
maining standing after fire); Laing 
v. Remington Arms Co., 264 Pa. 130, 
107 A 633 (fall of stringer injuring 
employee of contractor doing work 
on defendant’s premises); Joyce v. 
Black, 226 Pa. 408, 75 A 602, 27 
LRANS 8638 (fall of ornamental 
bracket from building); Wolfe. v. 
Hepler, 30 Pa. Dist. 671 (fall of por- 
tion of balcony grasped by boy in 
climbing). 

fe] Objects falling in private in- 
closure.—The presumption of negli- 
gence arising from the mere fact 
that something falls from a building 
into a highway does not apply where 
it falls within the inclosure of a pri- 
vate building in process of erection. 
Van Orden v. Acken, 28 App. Div. 
160, 50 NYS 843. 

Res ipsa loauitur applied in ac- 
tions for injuries from fall of: 
Elevator see Carriers § 14385. 
Objects: 

From trains or on passengers in 

trains see Carriers § 1428. 

On persons or property in streets 
from abutting premises see Mu- 
nicipal Corporations § 2012. 

On tenants or lessees see Landlord 
and Tenant § 973. 

Wires see Electricity § 63. 

22. See cases infra this note. 

[a] Doctrine held applicable.— 
Kahn v. Triest-Rosenberg Cap Co., 
139 Cal. 340, 73 P 164 (overflow of 
boiler); Waidelich v. Andros, 182 
Mich. 374, 148 NW 824 (overflow of 
closet tank); Duerr v. Consolidated 
Gas Co., 86 App. Div. 14, 83 NYS 714 
(bursting water tank); Russell v. 
Charles Craske Co., 72 Misc. 65, 129 
NYS 375 (water from a broken water 
pipe joint); Simon-Reigel Cigar Co. 
yv. Gordon-Burnham Battery Co., 20 
Mise. 598, 46 NYS 416 (faucet left 
open so as to overflow tanks); Greco 
v. Bernheimer, 17 Misc. 592, 40 NYS 
677 (overflow from _ faucet left 
open); Spencer v. McManus, 5 Misc. 
267, 27 NYS 896 [aff 82 Hun 318, 
31 NYS 185] (flow from open fau- 
cet); Majestic Amusement Co. v. 
Standard Cigar Co., 79 Pa. Super. 
309 (bursting of frozen steam 
pipes); Silver Costume Co. v. Pas- 
sant, 71 Pa. Super. 252 (fauset left 
open). 

Res ipsa loquitur applied in ac- 
tions involving tenants for injuries 
sustained by escaping water see 


23. See cases infra this note; and 
passim supra notes 21, 22. 

[a] Doctrine held applicable.— 
Harlow v. Standard Impr. Co., 145 
Cal. 477, 78 P 1045 (steam roller 
running against a building); Mona- 
han v. National Realty Co., 4 Ga. A. 
680, 62 SE 127 (breaking of chain 
which supported window _ sash); 
Jones v. Pelly, (Ky.) 128 SW 305 
(where defendant was engaged in 
excavating for a sewer by means of 
a basket and the sides of the exca- 
vation were braced with timbers to 
prevent them from caving in, and 
the employees of another contractor 
were engaged in putting in concrete 
work underneath the timbers, the 
operation of the bucket so as to 
knock down the timbers and injure 
those below raised a presumption of 
negligence calling for explanation by 
defendant); Chesapeake Iron Works 
v. Hochschield, ete., Co., 119 Md. 303, 
86 A 345 (where a contractor for the 
construction of an addition to plain- 
tiff’s store, while hoisting and mov- 
ing a piece of structural iron, al- 
jowed it to strike against a sprinkler 
‘system pipe upon plaintiff's premises 
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and broke it); Doherty v. Booth, 200 


Mass. 522, 86 NE 945 (where a rope 
one and one-half inches thick parted 
when subjected to the ordinary strain 
for which designed); Larkin v. Reid 
Ice Cream Co., 161 App. Div. 77, 146 
NYS 230 (where a bit came out of 
a horse’s mouth when the driver at- 
tempted to restrain it); Madden v. 
Hughes, 104 App. Div. 101, 93 NYS 
324 [aff 185 N. Y. 466, 78 NE 167] 
(breaking of a plank); Cummings v. 
Kenney, 97 App. Div. 114, 89 NYS 
579 (the breaking of one of the 
rounds of a ladder); Stallman v. 
New York Steam Co., 17 App. Div. 
397, 45 NYS 161 (where plaintiffs’ 
goods were injured by water flowing 
into their cellar and the evidence 
showed that the water pipe, which 
plaintiffs had previously used for 
eleven years, had an open cut in it 
and on that day defendant was en- 
gaged in making an excavation in 
the vicinity of .plaintiff’s premises 
which was the only excavation going 
on in the street at that time); Dono- 
hue v. U. S. Hoffman Mach. Corp., 
128 Mise. 521, 218 NYS 558 (where 
rope of hoisting apparatus broke); 
Loesberg v. Fraad, 119 Misc. 447, 
197 NYS 229 (where sand from de- 
fendants’ sand blasting machine en- 
tered plaintiff’s dental office); Burke 
v. State, 64 Mise. 558, 119 NYS 1089 
(where the rope and the safety cable 
fastened to the cars of an inclined 
railway broke); Waskow v. Reisin- 
ger, 180 Wis. 537, 193 NW 357 (where 
a door handle installed by defend- 
ant came off causing plaintiff to fall 
into an open elevator shaft in a 
building in the course of construc- 
tion). ‘ 

[b] Doctrine held inapplicable.— 
Barrango v. Hinckley Rendering. Co., 
230 Mass. 93, 119 NE 746 (in an ac- 
tion of tort against a rendering com- 
pany to recover.for personal injury 
received while using a bar of soap 
sold by the company, in which nee- 
dle had been embedded); Holmes v. 
Pelligrino, (N. J.) 1383 A 194 (where 
independent contractor’s employee 
was injured by the breaking of a 
plank furnished for a scaffold by de- 
fendant); Quinn v. Utah Gas, etc, 
Co., 42 Utah 113, 129 P 362, 48 
LRANS 328 (where the gown of a 
customer of defendant was injured 
by ink dropping from defendant’s 
cashier’s counter). 

Res ipsa loquitur applied in actions 
for injuries from defective machin- 
ery or appliances in operation or 
maintenance of: , 

Carrier systems see Carriers § 1435; 

Ferries § 65. 

Elevators see Carriers § 1435. 
Gas generating and transmission ap- 

paratus see Gas § 69. 

Power generating and transmission 
apparatus see Electricity § 63. 
Railroads see Railroads [33 Cyc 447, 

876, 1067, 1157, 1274, 1361]. 
Street railways see Street Railroads 

[86 Cyc 1582]. 

24. See cases infra this note; pas- 
sim supra notes 21-23; and cross ref- 
erences supra note 13. 

[a] Doctrine held applicable.— 
Atlanta Cotton-Seed Oil Mills v. 
Coffey, 80 Ga. 145, 4 SE 759, 12 AmSR 
244 (where caustic soda was used in 
defendant’s mill and was found in a 
mud hole in one of the approaches to 
the mill and plaintiff’s horse, going 
through the hole, received burns from 
which he died); Gallagher v. Hal- 
pern, 95 Misc. 185, 159 NYS 160 
(where a customer, while examining 
goods in defendant’s_ store, fell 
through an open trapdoor in the 
floor). 

{b] Doctrine held inapplicable.— 
Trainor v. H. A. Maine, 184 Iowa 549, 
168 NW 872 (where plaintiff, while 
in charge of the execution of a con- 
tract to install in a building in the 
course of construction a fire ex- 
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instrumentalities, appliances, or operations,?* or 
defective or dangerous condition of premises.?4-?5 


tinguishing system, inadvertently 
stepped sideways and backwards 
into an elevator shaft, plainly visi-~ 
ble, in which an elevator was to be 
installed, he cannot recover against 
the ownér, the building contractor, 
or the firm having contracted to in- 
stall elevator, by simply showing the 
existence of the opening); Hathaway 
v. Chandler, 229 Mass. 92, 118 NE 
273 (where a customer tripped over 
a matting in defendant’s” store); 
Pinney v. Hall, 156 Mass. 225, 30 NE 
1016 (where plaintiff fell down stairs 
in an Office building); Fuller v. Wurz- 
burg Dry Goods Co., 192 Mich. 447, 
158 NW 1026 (where a customer was 
injured on a_ storekeeper’s moving 
staircase); Woodland Gin Co. Vv. 
Moore, 108 Miss. 447, 60 S 574 (where 
plaintiff's steers, while being taken 
across defendant’s lot to be watered 
in a pond thereon as they were ac- 
customed to do with defendant’s ac- 
quiescence, were drowned in a shal- 
low ditch which they attempted to 
cross when they became unmanage-: 
able, and it was not necessary to go 
near the ditch to reach the pond, the 
doctrine of res ipsa loquitur could 
not be invoked to sustain a finding 
that defendant was negligent in not 
providing a guard around the open 
ditch); Broadston v. Beddeo Cloth- 
ing Co., 104 Nebr. 604, 178 NW 190 
(from the mere fact that-.a customer 
falls on a stairway); Taylor v. Roth, 
(N. J.) 188 A 386 (where a customer 
slipped on unidentified substance on 
the floor of a butcher shop); Garland 
v. Hurst, Store, .93 N.. J; Li 127, 107 
A 38, 5 ALR 275 (where plaintiff fell 
on the floor of defendant’s store); 
Schaefer v. De Neergaard, 196 App. 
Div. 654, 188 NYS 159 (no presump- 
tion against the lessee of a store be- 
cause a customer slipped on the wet 
platform at the entrance); Stelter 
v. Cordes, 146 App. Div. 300, 130 
NYS 688 (where plaintiff ran a splin- 
ter into his foot while bowling in 
defendant’s public bowling alley); 
Groarke v. Laemmle, 56 App. Div. 
61, 67 NYS 409 (where a wagon, 
stored with the consent of the land- 
lord of the premises in a courtyard 
of the house in which plaintiff lived, 
rolled down an incline and injured 
plaintiff’s child, and the undisputed 
evidence showed that the wagon had 
stood up to the time of the accident 
for eight hours without moving); 
Millie v. Manhattan R. Co., 5 Misc. 
301, 25 NYS 753 [app dism 10 Misc. 
734, 31 NYS 801]. (where’ plaintiff 
caught her heel on the step of de- 
fendant’s elevated railway stairway 
and tripped and fell); Rosen-Stein- 
sitz v. Wanamaker, 154 NYS 262 
(where plaintiff, while in defendant’s 
store stepped on a rubber mat which 
lay unfastened on the marble floor 
and the mat slipped and plaintiff fell 
and was injured); Belsky vy. Four- 
teenth St. Store, 121 NYS 321. (fall 
descending stairs of store); Mark- 
man v. Fred P. Bell Stores Co., 285 
Rae SUS; Loa, Ay ph boy, y £0 Adak Oe 
(where a customer slipped on refuse 
permitted to collect on the step plat- 
form at the entrance of defendant’s 
store); Spickernagle v. Woolworth, 
236 Pa. 496, 84 A 909, AnnCas1914A 
132; Dimarco v. Cupp Grocery Co., 
88 Pa. Super. 449 (in both of which 
cases a customer slipped on the oiled 
floor of defendant’s store); Brace y. 
Kirby, 43 Pa. Super. 389 (fall of fe- 
male plaintiff on stairs of depart- 
ment store); Hope v. Longley, 27 
R. I. 579, 65 A 300 (where plaintiff, 
who volunteered to assist the janitor, 
was injured by walking through an 
open door of an elevator shaft at 
5 A. M.). 
Cross references: 
Res ipsa loquitur: 
Applied in actions for 
from explosions: : . 
Generally see Explosives § 38. 


injuries 
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Fires. Although ordinarily the mere destruction 
of property by fire lawfully made does not raise a 
presumption of negligence either in the kindling or 
the management of the fire,?* the doctrine has been 
held to apply where, in conformity with the rules 
governing its application,”’ the circumstances under 
' which the fire originated and spread are such as to 
show that defendant or his servants were negligent 
Furthermore, the pre- 
sumption of negligence sometimes recognized as an 
exception to the general rule*® in the case of fires 
caused by sparks emitted from locomotive engine 
has been applied in the case of fires set by sparks 
from a stationary engine*! or threshing machine,” 


in connection therewith.?® 


Res ipsa loquitur:—Cont. 
Applied in actions for 
from explosions:—Cont. 
f: 


injuries 


Gas see Gas § 69. 
Instrumentalities used by car- 
riers see Carriers § 1433. 
Steam see Steam [36 Cyc 

1265]. 

As applicable to collisions see cross 

references infra § 775 note 64. _ 

26. U. S.—Brown v. Standard Oil 
Coif 247% Ped'303) {1692 CCA 397); 
Hawes v. Warren, 119 Fed. 978. 

Ala.—Robinson v. Cowan, 158 Ala. 
603, 47 S 1018. 
eee v. Heagan, 18 Me. 
32. 

Mich.—Grand Rapids, etc., R. Co. 
Vue Starks Co. 2172) Mich. 2%0; 137 
NW 551, AnnCasi1914C 632. 

Minn.—Day v. H. C. Akeley Lum- 
ber Co., 54 Minn. 522, 56 NW 243, 23 
LRA 513. 

Mo.—Catron v. Nichols, 81 Mo. 80, 
51 AmR 222; Coffman vy. McCauslin, 
70 Mo. A. 34. 

N. Y.—Stewart v. Stone, 127 N. Y. 
500, 28 NE 595, 14 LRA 215; Whit- 
worth vy. Hrie R. Co., 87 N. Y. 413 
{aff 45 N. Y. Super. 602]; Clarke v. 
Koeppel, 119 App. Div. 458, 104 NYS 
65; Stooks v. Foote, 20 App. Div. 622, 
46 NYS 718; Liberty Ins. Co. v. Cen- 
tral Vermont R. Co., 19 App. Div. 509, 
46 NYS 576; Loeber vy. Roberts, 60 
N. Y. Super. 202, 17 NYS 378 [aff 
138 N. Y. 606° mem, 33 NE 1082 
mem]. 

Pa.—Campbell v. Brandywine Sum- 
te Kaolin, etce., Co., Pa. Super. 

Tex.—Pfeiffer v. Aue, 53 Tex. Civ. 
A. 98, 115 SW 300. 

W. Va.—Keyser Canning Co.- v. 
Klots Throwing Co., 94 W. Va. 346, 
118 SE 521, 31 ALR 283. 

N. S.—Christie v. Landels, 55 N.S. 
353, 65 DomLR 446 [app dism 
atte Can. S. C. 39, [1923] 1 DomLR 
0 


eee a et v. Tyers, 17 OntWN 

“The occurrence of a fire does not 
alone justify the inference of negli- 
gence. -In the absence of all expla- 
nation of the origin of the fire, or of 
evidence tending to show that it was 
in the power of the defendant to have 
made such explanation, or that, by 
the exercise of reasonable care, the 
fire would not have occurred, no pre- 
sumption of negligence was raised 
so as to justify the submission of 
the question to the jury.” | Whit- 
worth v. Hrie R.. Co., 87.N. Y.- 413, 
420 [aff 45 N. Y. Super. 602]. 

[a] Where a lawful business is 
one in which fires are likely to occur, 
the principle of res ipsa loquitur 
does not apply. Brown v. Standard 
Oil Co., 247 Fed. 303, 159 CCA. 397. 

{b] Discussions of, and reasons 
for, rule.—(1) “Fires are of frequent 
eccurrence, and there is no improb- 
ability of their origin being due to 
causes other than negligence of the 
occupant of the premises.’”’ Christie 
VW.) Dandels,.0 55 N... Ss 853, $61, 1165 
DomLR 446 [app dism [1923] Can. 
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General. 
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S. C. 39, [1923] 1 DomLR 509] (per 
Harris, C. J.) '(2) “The occurrence 
of fires without negligence is fre- 
quent, and the mere fact of a fire 
does not justify the inference or 
constitute a prima facie case of neg- 
ligence. The attendant or sur- 
rounding circumstances may charac- 
terize the fire as oné caused by neg- 
ligence, but the fire alone does not 
speak for itself, and proof of the 
circumstances showing the fire to 
have occurred through the negligence 
of the defendants must be given by 
the plaintiff; he cannot rest by 
merely proving the fire and then call 
upon the defendants to show that it 
did not occur through their negli- 
gence.” Liberty Ins. Co. v. Central 
Vermont R. Co., 19 App. Div. 509, 
516, 46 NYS 576. 

[c] Rule applied. — The mere 
proof that one set fire to grass on 
his land, and that the fire escaped 
to the land of another, did not raise 
the presumption of negligence 
against him, but the burden rested 
on the party injured to prove that he 
was negligent in starting the fire, or 
that he did not exercise ordinary 
eare to confine the fire on his own 
land. Pfeiffer v. Aue, 53 Tex. Civ. A. 
98, 115 SW 300. ; 

Proof of accident or injury as 
basis for maxim see infra § 778. 

27. See infra §§ 772-786. 

28. Russ v. Eastman Car Co., 122 
Me. 380, 120 A 176; Mizzell v. Bran- 
ning Mfg. Co., 158, N. C. 265, 73 SE 
802; Moore v. Parker, 91 N. C. 275; 
Shafer v. Lacock, 168 Pa, 497, 32 A. 
44, 29 LRA 254. And see cases infra 
this note and notes 29-33, 

_{a] Rule applied.—(1) Generally. 
Mizzell v. Branning Mfg. Co., 158 N. 
C. 265, 73 SE 802 (where fire started 
by defendant to burn off its right of 
way spread to plaintiff’s premises); 
Moore v. Parker, 91 N. C. 275 (where 
house was set on fire by stovepipe 
from stove used by tenant). (2) 
Where, in an action to recover for a 
house destroyed by fire, it appeared 
that defendant’s workman engaged in 
repairing the tin roof of the house 


used a fire pot in connection with the’ 


work and was in exclusive posses- 
sion of the roof of the house, and 
that the fire burst out near him, -the 
doctrine of res ipsa loquitur applied 
so as to raise a presumption that the 
fire, if due to the fire pot, was 
caused by the negligence of the 
workman. Shafer v. Lacock, 168 Pa. 
497, 32 A 44, 29 LRA>254,. (3) The 
fact that the fire complained of origi- 
nated from a molten mass of broken 
insulating parts from defendant's 
electric transmission line is in itself 
evidence of defendant’s negligence. 
Lawrence v, Yadkin River Power Co., 
190 N. C. 664, 180 SE 785. (4) 
Where, in an action for damages to 
plaintiff’s potato house alleged to be 
caused by a fire communicated from 


defendant’s burning heater car, evi-| 


dence was conclusive that the fire 
originated from the heating car, and 
there was no direct evidence as to 
what caused the fire or explanations 
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but the application of the rule in such cases has 
_ also been denied.** tae 
[§ 772] (2) Conditions Essential to Application 
of Doctrine; Nature of Proof Required—(a) In 
There are several conditions, aside from 
those directly pertaining to the nature and happen- 
ing of the accident or injury as such,** which are 
generally recognized as essential to make the doc- 
trine of res ipsa loquitur applicable in a given case 
and to lay the foundation for the presumption aris- 
ing therefrom.** 
an injury sustained under circumstances of such an 
unusual nature*®® as to imply a breach of duty*’? on 
the part of the party charged,*® as required by the 


Thus, in addition to the proof of 


offered by defendant, the accident it- 


self afforded reasonable evidence that 
it was caused by lack of proper care 
by defendant since the heating appa- 
ratus which caused the injury had 
been shown to have been under the 
management of defendant, and since 
the fire was one which ordinarily 
does not happen if those who have 
the management use proper care. 


Russ v. EHastman Car Co., 122 Me. 
880, 1200 A176: 
29. Robinson v. Cowan, 158 Ala. 


603, 47 S 1018; Catron v. Nichols, 81 
Mo. 80, 51 AMR 222; Pfeiffer v. Aue, 
53 Tex. Civ. A. 98, 115 SW 300. 

30. See Railroads [33 Cyc 1359 
et seq]. 

31. Royal v. Dodd, 177 N. C. 206, 
98 SE 599 (sawmill engine); Lawton 
v. Giles, 90 N. C. 374 (smokestack of 
rice mill). See Perry v. Branning 
Mée.9Co., #176 SNS C.2°6839 SVS EEL 62 
(where the nature of the engine does 
not appear). 

32. Martin v. McCrary, 115 Tenn. 
316, 89 SW 324, 1 LRANS 530. 

[a] Bule applied.—Where plain- 
tiff’s wheat was destroyed by fire 
communicated from defendants’ 
threshing engine, a presumption of 
negligence arose from the fact that 
the fire was set from sparks escap- 
ing from the engine, and the burden 
was on defendant to show absence 
of negligence. Martin v. McCrary, 
pe Tenn. 316, 89 SW 324, 1 LRANS 

33. Coffman v. McCauslin, 70 Mo. 
A. 34 (traction engine used for 
power to run a threshing machine). 

[a] Discussion of, and reason for, 
rule.—‘“In cases against railway 
companies for fires resulting from 
passing engines, the sole fact of fire 
escaping from the engines and de- 
stroying property is’ sufficient to 
authorize a finding of negligence,-un- 
less negligence is rebutted by the 
railway company. ... This view is, 
however, 
ception, and has been adopted from 
the necessity of the situation in such 
cases. ... The reason which supports 
the exception and places the burden 
of exculpation on the defendant, in- 
stead of inculpation on the plaintiff 
does not apply to the case at bar. The 
traction engine, now a common piece 
of agricultural machinery, is, for all 
practical purposes of observation, 
about as well understood by one 
farmer as another, at least the par- 
ticular one which does the injury 
can be gotten at and its construction 
and management ascertained. In 
short, there is no reason applicable 
to such machinery, its use and man- 
agement, which ought to excuse a 
complaining party from making proof 
of the negligence which ke charges 
has destroyed his property.” Coff- 
ae v. McCauslin, 70 Mo. A. 34, 38, 


34. See infra §§ 778-781.- 
Ehger See infra text and notes 36- 
36. See infra § 778. 
97. See infra §§ 775-777. 
38. See infra §§ 780, 781. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


not the rule; it is the ex- | 


| 


§§ 772-773] 


statements of the rule,®® the negligence upon which 
the action is based must be so alleged as not to 
preclude reliance on the doctrine begause of the 
rules of pleading and proof prevailing in the par- 
Furthermore, the application 
of the doctrine is predicated upon the superior 
knowledge of defendant as to the cause of the in- 
jury under the particular circumstances involved** 
and the failure on the part of defendant to ex- 
plain,*? and in this connection it may be noted that 
the applicability or operation of the doctrine is 
sometimes terminated by the presence or availabil- 
ity of direct evidence upon the issue.*3 

[§ 773] (b) Superior Knowledge of Defendant as 
to Cause of Accident. The reasor or theory of the 
ipsa loquitur is based in part upon 


ticular jurisdiction.*® 


doctrine of res 


39. See supra § 768. 

40. See inira ; 786. 

41. See infra 773. 

42. See infra §§ 784, 785 

43. See infra § 774. ; 

Ef See supra § 768; and infra 

781. 
Ske. U. S.—Delaware, etc., R. Co. 
v. Dix, 188 Fed: 901, 110° CCA “535; 


Nebraska Bridge Supply, etc., Co. v. 
Jeffery, 169 Fed. 609, 95 CCA 137. 

Ala.—Lawson v. Mobile Electric 
Co., 204 Ala. 318, 85 S 257. 

Ark.—Arkansas Light, etc., Co. v. 
Jackson, 166 Ark. 633, 267 SW 359; 
Southwestern Tel., etc., Co. v. Bruce, 
89 Ark. 581, 117 SW 564. 

Cal.—Connor v. Atchison, ‘ete., R. 
Cop iage Cal 1 20 Psy 8s ae A YER 
1462; O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Smith v. Hollander, 
(A.) 259 'P 958. 

Canal Zone.—Weeks vy. Panama R. 
Co., 2 Canal Zone 211. 

D. C.—King v. Davis, 54 App. 239, 
296 Fed. 986; Moore v.. Clagett, 48 
App. 410; Sullivan v. Capital Tract. 
Co., 34 App. 358; Kohner v. Capital 
Tract. Co., 22 App. 181, 62 LRANS 
875. 

Ga.—Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 64 SE 93. 

Ill.— Chicago City R. Co. v. Rood, 


163 Ill. 477, 45 NE 238, 54 AmSR 

478. : 
Ind.—Prest-O-Lite Co. v. Skeel, 

182 Ind. 593, 106 NE 365, AnnCas 


1917A 474; Looney v. Prest-O-Lite 
Co., 65 Ind. A. 617, 117 NE 678. 

Kan.—Root v. Cudahy Packing 
Co., 88 Kan, 413, 129° P 147; Potter 
v. Rorabaugh-Wiley Dry Goods Co., 
ae Kan. 712, 112 P 613, 32 LRANS 
45. 

Ky.—Paducah Tract. Co. v. Baker, 
130 Ky. 360, 113 SW 449, 18 LRANS 
1185. 

La.—McGinn v. New Orleans R., 
etc, Cos, 118) lua. 811, 43.8 7450) 13 
LRANS 601. 

Md.—Goldman, etc., Bottling Co, v. 
Sindell, 140 Md. 488, 117 A 866. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Sullivan v. 
Minneapolis St. R. Co., 161 Minn. 45, 
200 NW 922; Wiles v. Great North- 
ern R. Co., 125 Minn. 348, 147 NW 427 
[rev on other grounds 240 U. S. 444, 
36 SCt 406, 60 L. ed. 732]; City 
Water Power Co. v. Fergus Falls, 113 
Minn. 33, 128 NW 817, 32 LRANS 
59, AnnCas1912A 108; Gould v. Wi- 
nona Gas Co., 100 Minn. 258, 111 NW 
254, 10 LRANS 889. 

Mo.—Meade v. Missouri Water, 
etc., Co., 300 SW 515; Sabol v. St. 
Louis Cooperage Co., 313 Mo. 527, 
282 SW 425; Stolle v. Anheuser- 

. Busch, Inc., 307 Mo. 520, 271 SW 497, 
39 ALR 1001; Mayne v. Kansas City 
R. Co., 287 Mo. 235, 229 SW 386; 
Byers v. Essex Inv. Co., 281 Mo. 375, 
219 SW 570; Thompson v. St. Louis 
Southwestern R. Co., 243 Mo. 336, 148 
SW 484; Roscoe v. Metropolitan St. 
RK. Co., 202 Mo. 576, 101.,SW 32; 
Pronnecke v. Westliche Post Pub. 
Cos) @A.) 291) SW, 139; Riecke. .v. 
Anheuser-Busch Brewing Assoc., 206 
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Mo. A. 246, 227 SW 6381; Rice v. Chi- 
cago, etc., R. 'Co. > 153Morw A® 35, 13h 
Sw 3:74; Gibler v. Quincy, etc., R. 
Co., 148 Mo. A. 475, 128 SW 791; 
Freeman v. Foreman, 141 Mo. A. 359, 
125 SW 524. 

Mont.—Lyon v. Chicago, etce., R. 
Co., 50 Mont. 532, 148 P 386. 

N. J.—Bahr v. Lombard, 53 N. J. L. 
233, 21 A 190, 23 A 167. 

N. Y.—Slater v. Barnes, 241 N. Y. 
284, 149 NE 859; Griffen v. Manice, 
166 N. Y. 188, 59 NE 925, 82 AmSR 
630, 52 LRA ‘$922; Wetsell v. Reilly, 
159 App. Div.'' 688, 145° NYS» 167; 
ae v. Burette, 42 Misc. 541, 85 NYS 
1 2 

Okl.—Carter Oil Co. v. Independent 
ae Cos, LOWZOKL (209,.5°23:28 <P 

9. 

Pa.—Fitzpatrick v. Penfield, 267 
Pa. 564, 109 A 653. 

Tex.—Dowdy v. Southern Tract. 
Co., (Civ. A.) 184 SW 687; Missouri, 
etc., R. Co. v. Thomas, 63 Tex. Civ. 
A. 312, 132 SW 974. 

Va.—Washington-Virginia R. Co. 
v. Bouknight, 113 Va. 696, 75 SE 
1032, AnnCasl1913E 546; Peters v. 
Lynchburg, etce., Light Co., 108 Va. 
333, 61 SE 745, 22 LRANS 1188. 

Wash.—Samaredge v. Hurley-Ma- 
son Co., 72 Wash. 459, 130 P 755; 
Lynch v. Ninemire Packing Co., 63 
Wash. 423, 115 P 838, LRA1917E 178; 
Anderson v. McCarthy Dry Goods 
Go.) 49 “Wash:! "398,,°'95 -P'''325,>126 
AmSR 870, 16 LRANS 931. 

Wis.—Mulcairns v. Janesville, 67 
Wis. 24, 29 NW 565. 

{a] “fhe reason for the rule (1) 
is that all information as to the con- 
struction and working of its machin- 
ery, and of the particular equipment 
in fault is in possession of the com- 
pany, as are all means of rebutting 
the charge of such negligence, en- 
tirely in its power. An outsider can 
hardly be expected to prove that in 
the construction of the machinery, 
or in the use of it at the time the 
injury occurred, the company was 
guilty of negligence. He can only 
prove that the injury occurred 
through the operation of the com- 
pany’s machinery,-and having done 
this, it is but proper to call on the 
defendant to show that he was not 
negligent, that he employed careful 
and competent servants, and that he 
had: used improved appliances, or 
there was not negligence in opera- 
tion.’”’ Velotta v. Yampa Valley Coal 
Co.2 6S" COlo! VAS9) " 496) LOT Par ord: 
LRA1918B 917. (2) “The theory is 
that the adversary, in control of the 
instrumentality in the absence of 
explanation, may have superior 
knowledge to the disadvantage of 
the injured. He may also readily 
produce evidence which would natu- 
rally be difficult for plaintiff to get. 
Plaintiff would often have to resort 
to indirect and circumstantial evi- 
dence, and doubtless some meritori- 
ous causes would fail for want of 
the truth, while the defendant ean 
usually disclose the truth by direct 
and positive evidence. If he is free 
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the consideration that, as the management and con- 
trol of the agency which produced the injury is, 
under the circumstances to which the doctrine ap- 
plies,** exclusively vested in defendant, plaintiff is 
not in a position to show the particular circum- 
stances which caused the offending instrumentality 
to operate to his injury, while defendant, being more 
favorably situated, possesses the superior knowledge 
or means of information as to the cause of the ac- 
cident, and should, therefore, be required to pro- 
duce the evidence in explanation.*® 
the circumstances do not suggest or indicate su- 
perior knowledge or opportunity for explanation on 
the part of the party charged or if plaintiff himself 
has equal or superior means of information, the 
doctrine cannot be invoked.** 


Accordingly if 


. 


from fault, the demand upon him 
cannot be harmful.’ Heffter v. 
Northern States Power Co., (Minn.) 
217’: NW 102, 108. (3) ‘A person 
would not ordinarily have an oppor- 
tunity to inspect the apparatus, or 
have sufficient technical knowledge 
of the device to know whether or not 
it was properly adjusted or in repair 
even if he did examine it. It would 
naturally be difficult to get evidence 
of its condition except from its 
owner or his servants. On the other 
hand, the owner, having the system 
in his possession and under his 
control and being legally bound to 
properly inspect and know of its 
condition, could readily produce evi- 
dence thereof. If the condition was 
proper, he could easily show it and 
thus avoid liability. If improper 
and dangerous, he should not, as a 
matter of justice, escape liability, 
because from the peculiar nature 
of the thing the injured person was 
unable to get evidence of its con- 
dition.”” Anderson v. McCarthy Dry 
Goods Co., 49 Wash. 398, 402, 95 P 
325, 126 AmSR 870, 16 LRANS 9831. 
(4) “This expresses the good sense 
of the rule; and its application puts 
no unjust burden on a defendant who 
furnishes and has control of the 
instrumentality through which the 
injury comes, and who, from a prac- 
tical standpoint, is the only one in 
possession of evidence which will 
explain the cause of the occurrence.” 
Wiles v. Great Northern R. Co., 125 
Minn. 348, 351, 147 NW 427 [rev on 
other grounds 240 U. S. 444, 36 SCt 
406, 60 L. ed. 732]. (5) “The rule 
itself has force only because it 
justly imposes upon a= party the 
duty of producing evidence as to 
facts peculiarly within his knowl- 


edge.” Sticddiouis, rete; Riu Ga. fv. 
Cason, (Tex. Civ. A.) 129 SW 394, 
397. (6) (“The reason for, and 


common sense of, this rule under 
such conditions is obvious. It fre- 
quently happens in the law that, if a 
person fails to explain that of which 
apparently he- has knowledge, the 
presumption goes against him.” 
Slater v. Barnes, 241 N. Y. 284, 149 
NE 859. 

[b] The doctrine “applies chiefly 
to the series of accidents where the 
rights of the parties injured are 
closely allied to the rights of the 
public generally, and the, informa- 
tion, or means of information, as to 
the occurrence itself is, or was, 
wholly within the control of the in- 
juring parties.” Fitzpatrick v. Pen- 
field, 267 Pa. 564, 577, 109A (653. 

Effect of peculiar knowledge or 
control of evidence enerally see 
Evidence § 24; and infra § 738 text 
and notes 71-79. 


46. Minn.—Heffter v. Northern 
States Power Co., 217 NW 102. 
Mo.—Meade v. Missouri Water, 


etc., Co., 300 SW 515; Byers v. Essex 
Inv. Co.,. 281° Mo.) 375, 219 “SW 570; 
Pronnecke v. Westliche Post Pub. 
Co., (A.) 291 SW 139. ‘ 

Okl.—Carter Oil Co. v. Independ- 
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[§ 774] (c). Absence or Unavailability of Direct 
The doctrine of res ipsa 
loquitur, although it provides a substitute for direct 
proof of negligence*’ where plaintiff is unable to 
point out the specific act of negligence which caused 
his injury,*® is a rule of necessity*® to be invoked 
only when, under the circumstances involved, direct 
evidence is absent and not readily available.*° 
cordingly it has been held that the rule not only 
does not relieve plaintiff from adducing any evi- 
dence within his power,®! but that, unless plaintiff 
has presented all the testimony reasonably within 
his power, he can derive no benefit from the doc- 
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ent Torpedo Co., 107 Okl. 209, 232 P 
419. 

Va.—Riggesby v. Tritton, 143 Va. 
903, 129 SE 4938, 45 ALR 280; Nor- 
folk-Southern R. Co. v. Tomlinson, 
116 Va. 153, 81 SE 89. 

Wash.—Lynch v. Ninemire Pack- 
ing Co., 63 Wash. 4238; 115 P 838, 
LRAI917E 178. 

fa] Reason for rule.— ‘Since the 
rule is one founded upon reason, aris- 
ing out of necessity, or inability of 
the injured party to show the spe- 
cific negligence of the party charged, 
the reason .for the rule must be 
found in the particular case as a pre- 
requisite to enforcement of the rule 
in that case.” Meade v. Missouri 
Water, etc., Co., (Mo.) 300 SW 515, 


518. 

47. See supra § 7€9. 

48. See supra § 773. 

49. Heffter v. Northern States 
Power Co., (Minn.) 217 NW _ 102; 


Meade v. Missouri Water, etc., Co., 
(Mo.) 300 SW 515; Riggesby v. Trit- 
ton, 143 Va. 903, 129 SE 493, 45 ALR 
280. Compare Eaton v. New. York 
Cent.; ete:, R.:Co., 195 N.Y. 267, 271, 
88 NE 3878 (“It was a rule evoked, 
not from the necessity, but from the 
reason, of the thing”’’). 

[a] Discussion of rule.—‘‘Neces- 
sity seems the best support for the 
rule, although some authorities base 
it on the doctrine of probabilities.” 
Heffter v. Northern States Power Co., 
(Minn.) 217 NW 102, 103. 

50. King v. Davis, 54 App. (D.C.) 
239, 296 Fed. 986; Heffter v. North- 
ern States Power Co., (Minn.) 217 
NW 102; Lyon v. Chicago, etc., 
Co., 50 Mont. 532, 148 P 386; Riggsby 
v. Tritton, 143 Va. 903, 129 SH 493, 


45 ALR 280; and cases infra this 
section. . 
{a] Absence of witnesses.—The 


doctrine applies where the accident 
is such as necessarily to involve neg- 
ligence (see infra § 778), and does 
not relate to a situation susceptible 
of proof yet not capable of proof 
merely because of the absence of 
witnesses. Patton v. Public Serv. R. 
Co., 227 Fed. 810, 142 CCA 334. 

51. Boyd v. Portland Electric Co., 
41 Or. 336, 68 P 810. 

52. Levendusky v. Empire Rub- 
ber Mfg. Co., 84 N. J. L. 698, 87 A 
338, AnnCas1914D 969;, Cass v. San- 
ger, T4 No J. VG.) 412,) 9 A126; Bahr 
v.. Lombard,.b3 N. J. Ta. 288 70210A 
190, 23 A 167. ‘ 

[a] Rule applied.— Where the 
testimony in plaintiff's case shows 
him to be possessed of material but 
undisclosed evidence as to the cir- 
cumstances of the accident in which 
he was injured, mere proof by him 
of the occurrence does not raise a 
presumption which defendant can be 
called upon to rebut. _Levendusky v. 
Empire Rubber Mfg. Co., 84 N. J. L. 
698, 87 A 338, AnnCas1914D 969; 
Bahr v. Lombard, 53 N. J. L. 288, 21 
A 190, 28 A 167. 

' 5@ See supra §§ 770, 782. 

54. Colo.—Colorado Springs, 
R. Co. v. Reese, 169 P 572. 

D, C.—Sullivan v. Capital Tract. 
Co., 34 App. 358; Kight v. Metropoli- 
tan R. Co., 21 App. 494. 


etc., 


NEGLIGENCE 


trine.®2 


negligence.°* 


Ac- 


* Tl.—Nawrocki v. Chicago City R. 
Co., 156 Ill. A. 568, 565 [aff 248 Ill. 
101, 93 NE 332]. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 

Mont.—Lyon vy. Chicago, ete, R. 
Co.; 50 Mont. 532, 148 P 386. 

N. J.—Dentz v. Pennsylvania R. 
Co., 75/N. J. L. 8938, 70 A 164. 

And see cases infra notes 55, 56. 

“This presumption only arises in 
the. absence of evidence of the cir- 
cumstances out of which the negli- 
gence of defendant may be ascer- 
tained.” Sullivan v. Capital Tract. 
Co., 34 App. (D. C.) 358, 374. 

{a] Discussion of rule.—The ‘‘doc- 
trine must always yield to evidence 
which explains the cause of the oc- 
currence. There is no room for the 
presumption where there is evidence 
disclosing the cause of the occur- 
rence. In such case negligence or the 
absence of negligence must be de- 
termined upon the evidence.” Naw- 
rocki v. Chicago City R. Co., 156 Ill. 
A. 568, 565 [aff 248 Ill. 101, 93 NE 


332]. 

Pistorio v. Washington R., 
etc., Co., 46 App. (D. C.) 479; Cook 
v. Union Electric Light, etc., Co., 
(Mo. A.) 232 SW 248; McAnany v. 
Shipley, 189 Mo. A. 396, 176 SW 
1079; Riggsby v. Tritton, 143 Va. 903, 
129 SE 493, 45 ALR 280. 

[a] Reasons for, and discussions 
of, rule—(1) ‘The rule aids 
injured person who does not know 
why a certain catastrophe happened, 
or does not fully know and needs the 
aid of a presumption to complete his 


case. But if he knows, just how it 
came to happen and just what 
caused it, and proves it, there is 


neither room nor necessity for a pre- 
sumption.’’? McAnany y. Shipley, 189 
Mo. A. 396, 399, 176 SW 1079 [quot 
Cook v. Union Electric Light, etc., 
Co., (Mo. A.) 232.SW 248, 249]. (2) 
“Under such circumstances nothing 
is left for inference, and therefore 
there is no occasion for indulging in 
presumption.” Cook v. Union Elec- 
trie Light, ete, Co., supra. 

{[b] Dlustrations.—(1) In an ac- 
tion by a customer of an electric 
company injured when a bulb fell on 
the floor and exploded, where the 
customer testified that the bulb was 
knocked on the floor by the com- 
pany’s clerk, the doctrine of res ipsa 
loquitur has no application, and it is 
improper to submit the doctrine to 
the jury. Cook v. Union Electric 
Light, ete, Co., (Mo. A.) 232 SW 
248. (2) A plaintiff, suing for inju- 
ries by being struck by a board fall- 
ing from a building while passing 
along the sidewalk, and showing by 
his evidence that the board had been 
loose for a long time, and demon- 
strating just how and why the acci- 
dent happened, and exhibiting at the 
trial the board, showing that the 
nails were old and rusty, cannot rely 
on the doctrine. .McAnany v. Ship- 
ley, 189 Mo. A. 396, 176 SW 1079. 

[ec] Admission by former plead- 
ing.—The fact that plaintiff pleaded 
specific acts of negligence in his 
former petition which was amended, 
and thereby admitted knowledge of 
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On the other hand, since the effect of the 
doctrine is that of a presumption or inference only,°* 
its application is conditioned, and rests essentially, 
on the absence of direct evidence of defendant’s 
Hence the presumption or inference 
arising from the doctrine cannot be availed of, or 
is overcome, where plaintiff has full knowledge and 
testifies as to the specific act of negligence which is 
the cause of the injury complained of,°> or where 
there is direct evidence as to the precise cause of 
-the accident and all the facts and circumstances 
attendant upon the occurrence clearly appear.*® 
However, plaintiff is not deprived of the benefit of 


the cause of the accident, does not 
deprive him of the right to rely on 
the doctrine under a general allega- 
tion in the amended petition where 
the former pleading has not been in- 
troduced in evidence and for this 
reason cannot be considered. Bris- 
coe v. Metropolitan St. R. Co., 222 
Mo. 104, 120 SW 1162, 

56. Cal.—Connor v. Atchison, etc., 
Rigo. pL89 Cale 19207 P2378, 052 Arar 
1462; Carlsen v. Diehl, 57 Cal. A. 
731, 208 P 150; Lippert v. Pacific 
Ry sie Corp.; : 33; Gals, A. 298, 164 PB 

Canal Zone.—Weeks y. Panama R. 
Co., 2 Canal Zone 211. 

D. C.—Kight v. Metropolitan. R. 


Co., 21 App. 494. 
Yamada, 26 


Hawaii.—Morgan  v. 
Hawaii 17. 

I1l.—O’ Rourke y. Field, 307 Ill. 197, 
138 NE 625, 27 ALR 1014 [aff 225 
Ill. A. 661]; Shea v. Thomas El. Co., 
167 Ill. A. 365; Nawrocki v. Chicago 
City, R.,Co..1b6 I. A-563 [aft 2438 
Ill. 101, 98 NE 332]; Illinois Steel 
Co...v, Zolnowski, 118 Ill. A. 209; 
North Chicago St. R. Co. v. O’Don- 
nell, 115 Til, As 110. 

Ind.—Engle v. Director General of 
Leas 78, Ind. \.. A.) 6477, 233s Ne 


Mass.—Stangy v. Boston El. R. 
Co., 220 Mass. 414, 107 NE 933; Hull 
v. \Berkshire, St. R...Co., (217. Mass. 
361, 104 NE 747, 5 ALR 13830; Cook 
v. Newhall, 213 Mass. 392, 101 NE 72; 
Parsons v. Hecla Iron Works, 186 
Mass. 221, 71 NE 572; Cassady v. Old 
Colony St. R. Co., 184 Mass. 156, 68 


NE 10, 68 LRA 285; Buckland v. 
New York, etc., R. Co., 181 Mass. 3, 
62 NE 955; Gibson v. International 


Trust Co., 177 Mass. 100, 58 NE 278, 
52 LRA 928; Winship v. New York, 
etc., R. Co., 170 Mass. 464, 49 NE 647. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 

Mont.—Lyon v. Chicago, soe 
Co., 50 Mont. 532, 148 P 386 

N. J.—Dentz v. Pennsylvania R. 
Go. By IN ya, Tl -898;, 20, ALG! 

N. Y.—Rosenblum vy. Brooklyn 
Heights R. Co., 153 App... Div. §304, 
137 NYS 1078; Brennan v. Gordon, 
14 Daly 47, 3 NYSt 604; O’Donohoe v. 


ete., 


Duparquet, etc., Co., 67 Misc. 435, 
123 NYS 193; Fitzgerald v. Gold- 
stein, 56 Misc. 677, 107 NYS 614; 


Geelan v. Cooke, 23 Misc. 460, 51 
NYS 3861; Slotnick v. Prague Amuse- 


ment,Co., 161 NYS. 288 
N. C.—Baldwin v. Smitherman, 171 
N.C. 772, 88 SE 854, 


Pa.—Rocap v. Bell Tel. Co., 280 
Pa. 597, 79 A 769, 36 LRANS 279; 
Stearns v. Ontario Spinning Co., 184 
Pa. 519, 389 A 292, 63 AmSR 807, 39 


LRA. 842. 

Tex.—Texas Co. y. Clarke, (Civ. 
A.) 182 SW 351. 

Va.—Riggsby v. Tritton, 


143 Va. 

903, 129 SH 4938, 45 ALR 280. 
Wash.—Anderson v. Northern Pac. 
R.. Co., 88 Wash. 189, 152 P1001, 
LRA1917F 1020; Kiuska v. Yeomans, 
UN bee 485, 103 P 819, 182 AmSR 


Wis.—Muster v. Chicago, etce., R. 
Co., 61° Wis. 325, 21 NW 2238, 50 
AmSR 141. 


For later cases, developments and changes in the law vee cumulative Annotations, same title, page and note number, 
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the doctrine from the mere introduction of evidence 
which does not clearly establish the facts or leaves 
the matter doubtful,’ for, if the case is a proper 
one for the application of the doctrine and the 
pleading is such that it may be invoked,°® an un- 
successful attempt on the part of plaintiff to show 
the specific negligent act which caused his injury 


does not weaken or displace the 


negligence on the part of defendant arising from the 
facts of the case by virtue of the rule of res ipsa 


loquitur.>® 


[§ 775]: (d) Existence and Nature of Duty To 


Use Care—aa. In General. As the 


“When the cause of the accident 
is not in question, the doctrine of the 
maxim has no application.” Shea 
v. Thomas El. Co., 167 Ill. A. 365, 
367. To same effect Heffter v. 
Northern States Power Co., (Minn.) 
217 NW 102, 108. 

“Tt may happen that a plaintiff 
makes a prima facie case by showing 
the accident with its attendant cir- 
cumstances, and yet he may destroy 
by his own evidence the application 
of the doctrine.’ MHeffter v. North- 
ern States Power Co., supra. 

[a] Reasons for rule.—(1) ‘‘The 
real cause being shown, there is no 
occasion to inquire as to what the 
presumption would have been if the 
cause had not been shown.” Cassady 
v. Old Colony St. R. Co., 184 Mass. 
156, 168, 68 NE 10, 12, 68 LRA 285 
[quot Lippert v. Pacific Sugar Corp., 
33 Cal. A. 198, 208, 164 P 810]. (2) 
“To apply it under such circum- 
stances would permit the jury to 
give double weight to the evidence: 
' first to the facts themselves, and 
also to the inference or presumption 
which the law deduces from the ex- 
istence of those facts, or some of 
them.” Lyon v. Chicago, etc., R. Co., 
50 1Mont.; 532, 538,.248..P 386... (3) 
‘Nothing is then left to inference. 
The necessity [see supra note 49] 
therefor does not exist.’ Heffter v. 
Northern States Power Co., (Minn.) 
217 NW 102, 103. 

{b] Applications of rule.— (1) 
Where plaintiff established a prima 
facie case by evidence of the facts 
constituting the negligence which 
caused his damage, he could not in- 
voke the rule, and the cause of. the 
injury was ‘properly submitted to 
the jury on the evidence alone. 
Heffter v. Northern States Power Co., 


(Minn.) 217 NW 102; Lyon v. Chi- 
cago, ete., R.-Co., 50 Mont. 532, 148 
P 386. (2) Where plaintiff’s case 


shows the conditions under which 
an accident happens and the ques- 
tion is raised whether, under the cir- 
cumstances specified, the conduct of 
defendant was negligent, the rule 
does not apply. Dentz v. Pennsylva- 
nis Re Co; 75.N. J. Toe 8935670. Ac 164. 
(3) Where it appears from the evi- 
dence that plaintiff was guilty of 
negligence which not only accounts 
for the accident but was the imme- 
diate cause of it, the doctrine does 
not apply. Rayfield v. Sans Souci 
Park, 147 Ill. A. 493. (4) Where the 
voluntary act of the person injured 
was immediately connected with the 
injury, the doctrine does not apply. 
Byers v. Essex Inv. Co., 281 Mo. 
375, 219 SW 570. (5) Where plain- 
tiff had been injured by the head of 
an ax falling from a door in the 
fifth story of a building, and by his 
witness showed that it flew from the 
handle while it was being used by a 
competent person who had used due 
care in inspecting the instrument, 
and found no defect therein, the pre- 
sumption, if any arose, was rebutted 
by plaintiff's own evidence, and a 
nonsuit was properly entered. Stearns 
v. Ontario Spinning Co., 184 Pa. 519, 
39 A 292, 63 AmSR 807, 39 LRA 


842. 
[c] Submission of case on issue 


of specific acts of masuecnbecnnt) If 


NEGLIGENCE 


plaintiff.®+ 


presumption of 
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tionable negligence, and the liability predicated 
thereon, depend upon the breach of a legal duty to 
use care,°° there, of course, can be no application 
of the doctrine of res ipsa loquitur unless defendant 
in the particular case was under such a duty to 
Furthermore, however, and in conform- 
ity with the rules as to the character of an occur- 
rence which will warrant the application of the 
doctrine,®? the circumstances which create the obli- 
gation to use care must be such as to impose this 


duty on defendant alone,®* for the rule cannot apply 


existence of ac- 


plaintiff offers proof showing spe- 
cific acts of negligenee which caused 
the injury and asks instructions sub- 
mitting his right to recover upon 
specific acts so -proved, the rule of 
res ipsa loquitur goes out of the 
case (Carpenter v. Burmeister, 217 
Mo. A. 104, 273 SW 418), (2) and 
this is so where the court submits 
the case on such specific acts and 
instructs that plaintiff has the bur- 
den to prove all these facts by a pre- 
ponderance of the evidence (Heck- 
fuss v. American Packing Co., (Mo. 
A.) 224 SW 99). 

Effect of defendant's explanation 
or evidence in rebuttal of presump- 
tion see infra § 784. 

57. Connor v. Atchison, ete, R. 
Go!,. 189.4 Cal.:. 1-207 P3785 22° ALR 
1462; Lippert v. Pacific Sugar Corp., 
33 Cal. A. 198, 164 P 810; Cassady v. 
Old Colony St. R. Co., 184 Mass. 156, 
68 NE 10, 63 LRA 285; Price v. Met- 
ropolitan St. R. Co., 220 Mo. 435, 119 
SW 932, 132 AmSR’ 588; McAnany v. 
Shipley, 189 Mo. A. 396, 176 SW 1079; 
Freeman y. Foreman, 141 Mo. A. 
359, 125 SW 524; Washington-Vir- 
ginia R. Co. v. Bouknight, 113 Va. 
696, 75 SE 1032, AnnCas1913E 546. 
And see infra § 784. 

[a] Discussion of rule—‘“If at 
the close of the evidence the cause 
does not clearly appear, or if there is 
a dispute as to what it is, then it is 
open to the plaintiff to argue upon 
the whole evidence, and the jury are 
justified in relying upon a presump- 
tion unless they are satisfied that the 
cause has been shown to be inconsis- 
tent with it.” Cassady v. Old Colony 
St. R. Co., 184 Mass. 156, 163, 68 NE 
10,-63 LRA 285 [quot Lippert v. Pa- 
cific Sugar Corp., 33 Cal. A. 198, 208, 
164 P 810; Washing ran. y ernie R. 
Co. v. Bouknight, 113 Va. 696, 75 SE 


1032, 1085, AnnCas1913E 546]. 

58 See infra § 786. 

59. Cal.—Lippert v. Pacific Sugar 
COMD.,.woe8. Cale Ace LOS; Lot. bois. 


Roberts. v.. Sierra. RR. Co.,, 14° Cal: A. 
E50 i al Sep Ut ap 

Ind.—Louisville, etc., Tract. Co. v. 
Worrell, 44 Ind. A. 480, 86 NE 78. 

Mass.—Cleary v. Cavanaugh, 219 
Mass, 281, 106 NE 998; Hull v. 
Berkshire St. R. Co., 217 ‘Mass. 361, 
104 NE 747, 5 ALR 13:30); “Cook, v. 
Newhall, 218 Mass. 392, 101 NE 72; 
McDonough y. Boston El. R. Co., 208 
Mass. 4386, 94 NE 809; McNamara v. 
Boston, ete., R. Co., 202 Mass. 491, 89 
NE 131; Sullivan v. Rowe, 194 Mass. 
500, 80 NE 459; Cassady v. Old Col- 
ony St. R. Co., 184 Mass. 156, 68. NE 
10, 63 LRA 285. 

Minn.—Kleinman vy. Banner Laun- 
dry Co., 150 Minn. 515, 186 NW 123, 
23 ALR 479. 

Mo.—Porter v. St. Joseph R., ete., 
Co., 311 Mo. 66, 277 SW 913. 

N. Y.—D’Arcy v. Westchester Elec- 
tric R. Co., 82 App. Div. 263, 81 NYS 
952. 

Pa.—Wood v. Roxborough, 
Pass. R. Co., 12 Montg. Co. 155. 

Tenn.—Nashville Interurban R. Co. 
v. Gregory, 137 Tenn, 422, 193 SW 
1053. 

Utah.—Dearden v. San Pedro, etc., 
Ry Co: 38) Utah 147, 93. B..271 

Vt.—Humphrey v. Twin State Gas, 
etc., Co., 100 Vt. 414, 189 A 440. 


etc.; 


so as to raise a presumption against a defendant 
where the parties involved were both in the exercise 


Va.—Washington-Virginia R. Co. 
v. Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCas1913E 546. 

“In case the jury were not satis- 
fied that the plaintiff was right in 
her contention as to the specific neg- 
ligence she undertook to prove she 
had a right to fall back upon the doc- 
trine of res ipsa loquitur.’”’ Cain v. 
Southern Massachusetts Tel Co., 219 
Mass. 504, 508, 107 NE 380. To same 
effect Cleary v. Cavanaugh, 219 Mass. 
281, 106 NE 998. 

[a] “The mere fact that either 
party or both parties had attempted 
to explain the occurrence and had 
failed in that attempt would not pre- 
vent the application of the doctrine 
of res ipsa loquitur.” McNamara v. 
Boston, etc., R. Co., 202 Mass. 491, 
497, 89 NE 1381. 

[b] Reason for rule.—“A mere 
attempt to prove negligent acts 
hardly justifies the conclusion that a 
plaintiff knows the cause of the acci- 
dent.’’” Price v. Metropolitan St. R. 
Co., 220 Mo. 435, 457, 119 SW 982, 
132) AmSR 588. 

{c] In Michigan, where the doc- 
trine is denied in terms (see supra 
§ 768 notes 55-59), plaintiff is not de- 
prived of the presumption arising 
out of the occurrenee because he has 
unsuccessfully attempted to prove 
the specific act of negligence relied 
on. Waidelich v. Andros, 182 Mich. 
374, 148 NW 824. 

60. See supra §§ 775-777. 

61. Ark.—Chiles v. Ft. Smith 
Commn. Co., 139 Ark. 489, 216 SW 
Ld, 8 VALR 4935 Southwestern Te ie 
etc., Co. Vv. Bruce, 89 Ark. 581, 117 
Sw 564. 

D. C.—Jaquette v. Capital Tract, 
Co., 34 App. 41, 25 LRANS 407. 

Ind. —Pittsburgh, SUC in SOO 
Hoffman, 57 Ind. A. 431, 107 NE ‘315: 
Knoefel v. Atkins, 40 Ind. A. 428, si 


NE 600. 
Iowa.—Larrabee v. Des Moines 
aoe etc., Co., 189 Iowa 319, 178 NW 
Vt.—Houston vy. Brush, 66 Vt. 331, 
29 A 380. 
Va.—McCrorey v. Thomas, 109 Va. 
873, 63° SE 1011, 17 AnnCas 373. 
Wash. —Anderson v. McCarthy Dry 


Goods Go., 49 Wash. 398, 95 P 325, 
126 AmSR 870, 16 LRANS 981. 

62. See infra §§ 778-781. 

63. Ark.—Chiles v. Ft. Smith 
Commn. Co., 139 Ark. 489, 216 SW 
11, 8 ALR 4938. 

Co., 


3 Gal. A. 127, 84 P 435. 
Colo.—Velotta v. Yampa Valley 


Coal Co., 68 Colo. 489, 167 P 971, 
LRA1918B 917. 
Ind,—Pittsburgh, ete, R. Co. v. 


Hoffman, 57 Ind. A. 431, 107 NE 315. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800. 

Wash.—Anderson v. McCarthy Dry 
Goods Co., 49 Wash. 398, 401, 95 P 
825, 126 AmSR 870, 16 LRANS 931. 

“The rule may usually be invoked 
by one to whom the defendant owed 
a duty of protection and who was 
under no obligation to, and did not, 
know or have reason or opportunity 
to know of the danger that threat- 
ened him.” Anderson y. McCarthy 
Dry Goods Co., supra. 
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of an equal right on the occasion in question and 
were under the same measure of care to avoid in- 


flicting or receiving injury.** 


[§ 776] bb. As Dependent upon Relationship of 
Parties. According to the prevailing, if not unani- 
mous, view the application of the res ipsa loquitur 
rule is not restricted to cases involving a breach of 
duty to use care growing out of a contractual obli- 
gation, but applies to actions sounding in tort where 
the parties stand in no particular relation to each 
other and where the injuring party was bound to 
the exercise of ordinary care only.® 
however, the application of the doctrine was con- 


64. Cal.—Ross v. San Francisco- 
Oakland Terminal R. Cos., 47 Cal. A. 
753, 191 P 703; Sauer v. Eagle Brew- 
ing.Co., 3 Cal. A. 127, 84. P 425. 

Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 


Colo.—Velotta v. Yampa Valley 


CoaleCo-3 631).Colo. 489, 16% PP. S71; 
LRA1918B 917. 

Ind.—Pittsburgh, ete, R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 
315. 


. Mass.—Leavitt v. Fiberloid Co., 
ee Mass. 440, 82 NE 682, 15 LRANS 
855. 

[a] For example, as in the case 
of injury caused by collision where 
each of the vehicles is under exclu- 
Sive and separate control of the in- 
dividual parties involved. Sauer v. 
Eagle Brewing Co., 3 Cal. A. 127, 84 
42d Pittsburgh, sete... 7. .Cocnw. 
Hoffman, 57 Ind. A. 431, 107 NE 
315; Stone v. Forest City Exp. Co., 
105 Me. 237, 74 A 28; Alvina v. Pub- 
lic. Service R.-Co.,,.97 N. J. La 526, 
117 A 709. 

[b] Rule applied.— Where the 
purchaser, as well as the manufac- 
turer, of a highly inflammable sub- 
stance were both aware of its dan- 
Zerous character, the duty bore upon 
plaintiff as hard as upon defendant 
to act with reference to this knowl- 
edge, and the mere happening of an 
accident in the use of the stock is 
not sufficient to make out a case of 
negligence on the part of defend- 
ant. Leavitt v. Fiberloid Co., 196 
pean’ 440, 82 NE 682, 15 LRANS 


Res ipsa loquitur as applisable to 

collisions involving: 
Carriers see Carriers § 1430. 
Motor vehicles see Motor Vehicles 

§ 1004. 

Railroads see Railroads [383 Cyc 747, 

1066 et seq]. 

Street railroads see Street Railroads 

[386 Cye 1582]. 

Vessels see Collision § 274 et seq. 

65. U. S.—Rose v. Stephens, etc., 
ose Co., 11 Fed. 438, 20 Blatchf. 

I 
Ala:.—Bloom y. Cullman, 197 Ala. 
490, 73 S 85. 

Ark.—Arkansas Light, ete. Co. v. 
Jackson, 166 Ark. 633, 267 SW 359; 
Chiles v. Ft. Smith Commun. Co., 139 
Ark. 489, 216 SW 11, 8 ALR 493. 

Cal.—O’Connor y. Mennie, 169 Cal. 
217, 146 P 674; Judson v. Giant Pow- 


der Co., 107 Cal. 549, 40 P 1020, 48 
AmSR 146, 29 LRA 718; Brown vy. 
Davis, (A.), 257 P 877; Sauer v. 


Eagle Brewing Co., 3 Cal. A. 
P 4256. 

Colo.—Velotta  v. 
COMME COn 1Oox0CO10, 
LRA1918B 917. 

Tll.— North Chicago St. R. Co. v. 
Cotton, 140 Ill. 486, 29 NE 899; Illi- 
nois Cent. R. Co. v. McCullum, 122 
U1, A: pools. hittsburg, etc,, J. .Co, Ni. 
Campbell, 116 Ill. A. 356. 

Ind.—Pittsburgh, ete, R 
Hoffman, 57 Ind: <A. 431, 
315 


127, 84 


Yampa Valley 
AB OTe LOn. dee O tdi 


Re COsa. Vi 
107 NE 

Md.—Howser v. Cumberland, etc., 
R.. Co.,.. 80 Mad. "146, *30'" A’ 906; 45 


AmSR 332, 27 LRA 154. 
Minn.—Gould v. Winona Gas Co., 


NEGLIGENCE 


mentioned than 
Originally, 


100 Minn. 258, 111 NW. 254, 10 
LRANS 889. 
Nebr.—Lincoln Tract. Co. v. Webb, 
73 Nebr... 136, 102° NW 258, 119 
AmSR 879. 


N. Y.—Duhme v: Hamburg-Ameri- 
can Packet Co., 184 N. Y. 404, 77 NE 
386, 112 AmSR 615; Griffen v. Manice, 
166 N. Y. 188, 59 NE 925, 82 AmSR 
630, 52 LRA 922;.Duerr v. Consoli- 
dated Gas Co., 86 App. Div. 14, 83 
NYS 714; Stallman v. New York 
Steam Co., 17 App. Div. 397, 45 NYS 
161. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800; Halter- 
man yv. Hansard, 4 Oh. A. 268, 22 Oh. 
Cine Cty iN. Se 2443- 

‘Tex.—McCray v. Galveston, etc., R. 
Co;,, 89 “Tex. 168, 34.SW ‘95, 

Utah.—Christensen v. Oregon 
Short Line R. Co., 35 Utah 137, 99 
rue 20 LRANS 255, 18 AnnCas 
I ks) 

Vt.—Houston v. Brush, 66 Vt. 331, 
29 A 380. 

Wash.—La Bee v. Sultan Logging 
Cok, SLWaesh, cSt oP Boa: 

And see cases infra note. 

“The weight of modern authority, 
grounded, we think, in sounder rea- 
son, is to the distinct effect that con- 
tractual relationship between the 
parties is not essential to the appli- 
cation of the rule.” Bloom v. Cull- 
man, 197 Ala. 490, 497, 73 S 85. 

66. See infra § 778 note 82. 

67. Iowa.—Walker v. Chicago, etc., 
R. Co., 71 Iowa 658, 33 NW 224. 

N. Y.—Cosulich v. Standard Oil 


Co., 122 N. Y. 118, 25 NE 259, 19 
AmSR 475. See Stallman v. New 
York. Steam °Co., 17 App. Div. 397, 


399, 45 NYS 161 (stating that “this 
maxim was formerly of limited ap- 
plication, and was practically re- 
stricted to cases where a contractual 
relation existed, as in the case of 
passengers, especially on steam rail- 
ways, where the accident arose from 
some unusual condition in the means 
of transportation, and also to in- 
juries to travelers upon the street 
from falling objects from structures 
erected on or over the streets,” but 
holding that the rule had been ex- 
tended). 

Oh.—Huff v. Austin, 46 Oh. St. 386, 
21 NE 864, 15 AmSR 613. See Cin- 
cinnati Tract. Co. v. Holzenkamp, 74 
Oh. St. 379, 78 NE 529, 113 AmSR 980, 
6 LRANS 800 (stating it has been so 
held in some cases but denying the 


limitation). 
Pa.—Dalton v. Towanda, 215 Pa. 
402, 64 A 547; Stearns v. Ontario 


Spinning Co., 184 Pa. 519, 39 A 292, 
63 AmSR 807, 39 LRA 842; Allen v. 
Willard, 57 Pa. 374. 

Pe ames ef v. Bransford, 12 Lea 


See Velotta v. Yampa Valley Coal 
Co., 63 Colo. 489, 167 P 971, 974, 
LRA1918B 917 [quot Cyc]; Lennon 
v. Rawitzer, 57 Conn. 583, 587, 19 A 
334 (“there are high authorities that 
hold that it should not be applied ex- 
cept to contractual relations, such as 
that of a carrier of goods, who is 
held as a quasi insurer’’), 

“This maxim is limited to the 


[§§ 775-776 


sidered to be limited, at least under that construc- 
tion of the doctrine which permitted the inference 
of negligence to be drawn from the mere happening 
of an accident or injury,®* to cases where a contrac- 
tual relationship existed between the parties, as in 
the case of a common carrier or bailee, and defend- 
ant was under an absolute duty or obligation to 
plaintiff approximating that of an insurer.** 
ever, although the rule is said to be more frequently 
applied in cases involving the special relationships 
in other cases of negligence,®® it 
has been held that there is no foundation in author- 
ity or reason for the rule®® as the presumption origi- 


How- 


cases of an absolute duty, or an ob- 
ligation practically amounting to 
that of an insurer.” Dalton v. To- 
wanda Borough, 215 Pa. 402, 405, 64 
A 547. 

68. U. S.—Rose v. Stephens, ete., 
Transp. Co., 11 Fed. 438, 20 Blatchf. 
411. : 

Ark.—Chiles v. Ft. Smith Commn. 
os 139 Ark. 489, 216 SW 11, 8 ALR 
493. 

Cal.—Judson v. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29 LRA 718. 

Ind.—Pittsburgh, ete., R. Co. v.- 
Hoffman, 57 Ind. A. 431, 107 NE 
315. 

Oh.—Cincinnati Tract.°Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800; Halter- 


man v. Hansard, 4 Oh, A. 268, 22 Oh. 
Cir. Cts N.S) 443. 
Tex.—McCray v. Galveston, etc., 


R. Co., 89 Tex. 168, 34 SW 95. 
Utah.—Christensen v. Oregon 

Short Line R. Co., 35 Utah 137, 99 P 

676, 20 LRANS 255, 18 AnnCas 1159. 
Vt.—Houston v. Brush, 66 Vt. 331, 


29 A 380. 

See cross references infra § 771 
note 13. : 

69. U. S.—Rose v. Stephens, etc., 


Transp. Co., 11 Fed. 438, 20 Blatchf. 
411. 

Ark.—Arkansas Light, ete., Co. v- 
Jackson, 166 Ark. 633, 267 SW 359; 
Chiles v. Ft. Smith Commn. Co., 139 
Ark. 489, 216 SW 11, 8 ALR 493. 

Cal.—Judson v. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29 LRA 718; Lippert v. Pacific 
Sugar Corp., 33 Cal. A. 198, 164 P 810. 

Ind.—Pittsburgh, etc., R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 315. 

Minn.—Gould v. Winona Gas Co., 
100 Minn. 258,, 111 NW 254, 10 
LRANS 889. 

N. Y.—Griffen v. Manice, 166 N. 
Y. 188, 59 NE 925, 82 AmSR 630, 52 
LRA 922. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800; Hal- 
terman v. Hansard, 4 Oh. A. 268, 22 
Oh. Cir: "Ct.. Ns 'S. 443. 

Tex.—McCray v. Galveston, 
R. Co., 89 Tex. 168, 34 SW 95. 

Vt.—Houston v. Brush, 66 Vt. 331, 
29 A 380, 

“We know of no sound reason, and 
have found none stated in the books, 
why this principle of presumptions 
should be applicable to cases involv- 
ing contractual relations and inappli- 
cable to cases where no contractual 
relations exist.” Judson vy. Giant 
Powder. Co., 107 Cal. 549, 555, 40 P 
1020, 1021, 48 AmSR 146, 29 LRA 718 
[quot Chiles vy. Ft. Smith Commn. 
Co., 139 Ark. 489, 496, 216 SW 11, 8 
ALR 493]. 

[a] Discussion of rule.—“There 
seems to be a widely prevalent idea 
in the profession... that the maxim 
is one specially designed for cases 
in which a traveler is injured while 
on a public highway, or while he is 
a passenger in the conveyance of a 
common carrier. This general im- 
pression may be due in part to its 
origin, for it seems at first to have 
been applied only to cases in which 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 776-777] 


nates and depends upon the nature of the act and 
the circumstances and character of the occurrence” 
and not on the nature of the relations between the 
parties," except indirectly in so far as that rela- 
tion defines the measure of duty imposed on de- 


fendant.72 


[§ 777] cc. Ownership and Condition of Prem- 
Subject to the rules as to the character of an 
occurrence which will warrant the application of 
the doctrine,’? the mere fact that an injury has 
occurred on the premises of defendant creates no 


ises. 


the alleged delinquent’s contractual 
obligation to the injured person was 
practically that of an insurer; and in 
part to its subSequent extension to 
actions in which there was no con- 
tractual 
the injured person suing in tort and 
the party from whom recovery was 
sought. It may be fairly surmised, 
at any rate, that the great prepon- 
derance of these two classes of cases 
in the category to which the maxim 
has been applied has given rise to 
the occasional expressions in some 
of the text books and decisions, indi- 
cating that its application is regarded 
as depending primarily upon the re- 
lation of the person injured to the 
defendant whom he sues; but from 
whatever source this view may have 
sprung, the fact remains that it is 
not supported by the maxim itself 
nor by the decisions of this court.” 
Marceau v. Rutland R. Co., 211 N. Y. 
203, 205, 105 NE 206, 51 LRANS 
1221, AnnCas1915C 511.- 

70. See infra § 778. 

71. . S.—Delaware, etc., Co. v. 
Dix, 188 Fed. 901, 110 CCA 535; Rose 
v. Stephens, etc., Transp. Co., 11 Fed. 
438, 20 Blatchf. 411. ; 

Ark.—Arkansas Light, ete., Co. v. 
Jackson, 166 Ark. 683, 267 SW 359; 
Chiles v. Ft. Smith Commn. Co., 139 
Ark, 489, 216 SW 11, 8 ALR 493. 

Cal.—Judson v. Giant Powder Co., 


107 Cal. 549, 40 P 1020, 48 AmSR 
146, 29 LRA 718; Lippert v. Pacific 
pus Corp;;0d0., Cals: sAv. 193,1 L6A4,, P. 

Ind.—Pittsburgh, ete. R. Co._v. 
Hoffman, 57 Ind. A. 431, 107 NE 
315. 


Mo.—Burns v. United R. Cos., 176 
Mo. A. 330, 158 SW 394. 

Nebr.—Mercer v. Omaha, ete., St. 
R. Co., 108 Nebr. 532, 188 NW 296; 
Lincoln Tract. Co. v. Webb, 73 
ee: 136, 102 NW 258, 119 AmSR 
879. 

N. Y.—Marceau y. Rutland R. Co., 
211 N. Y. 203, 105 -NE 206, 51 LRANS 
1221, AnnCas1915C 511; Griffen v. 
Manice, 166 N. Y. 188, 59 NE 925, 82 
AmSR 630, 52 LRA 922. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE °529, 
113 AmSR 980, 6 LRANS 800; Halter- 
man v. Hansard, 4 Oh. A. 268, 22 Oh. 
Cir. Ct. N. S. 443. 

Tex.—McCray v. Galveston, etc., R. 
Co., 89 Tex. 168, 34 SW 95; St. Louis, 
etc., R. Co. v. Cason, (Civ. A.) 129 
SW 394. . 

Vt.—Houston y. Brush, 66 Vt. 331, 
29 A 3880. 

And see cases supra note 65. 

[a] Discussion of rule.—(1) “We 
are so accustomed to applying this 
doctrine to injuries to passengers on 
common carriers that we have be- 
come accustomed to associate, the 
doctrine with the relative degree of 
care that exists between the party 
injured and the one causing the in- 
jury. But upon an examination of 
the authorities we find that the 
maxim does not depend upon the de- 
gree of care existing between the 
parties.” Halterman vy. Hansard, 4 
Oh. A. 268, 270, 22 Oh. Cir.. Ct.’ N.S. 
443. (2) “The carrier’s contract with 
his passenger is simply to exercise 
a certain degree of care in his trans- 
portation. t is a duty which the 
jaw enjoins upon him; but the law 
also enjoins the duty upon... all 
others, in the conduct of their busi- 


relation whatever between | 
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presumption of negligence on his part.7* Further- 
more it has been held that in order for the doc-' 
trine to apply it must appear that the injured per- 
son was in a place where he had a right to be,‘® 
and that the-doctrine cannot be invoked so as to 


raise a presumption of negligence where defendant 


tation.*® 


ness, to exercise a certain degree of 
care toward... all mankind. The 
duty which the law enjoins in the 
two cases only differs in the degree 
of care to be exercised. The prin- 
ciple of law involved is wholly the 
same.” Judson y. Giant Powder Co., 
107 Cal. 549, 555, 40 P 1020, 48 AmSR 
146, 29 LRA 718. (3) “While there 
are some expressions to be found in 
text books and decisions which seem 
to support this claim, in my judg- 
ment it is unfounded and the applica- 
tion of the principle depends on the 
circumstances and character of the 
occurrence, and not on the relation 
between the parties, except indirectly 
so far as that relation defines the 
measure of duty imposed on the de- 
fendant.”’ Griffen v. Manice, 166 N. 
Y. 188, 193, 89 NE 925, 82 AmSR 630, 
52 LRA 922. 

72. Ind.—Pittsburgh, etc., R. Co. 
v. Hoffman, 57 Ind. A. 431, 107 NE 
ous? 

Md.—Howser v. Cumberland, etc., 
R. Co., 80 Md. 146, 30 A 906, 45 AmSR 
302. 20 SRA 154; 

Nebr:—Mercer v. Omaha, etc., St. 
R. Co., 108 Nebr, 532, 188 NW _ 296; 
Lincoln Tract. Co. v. Webb, 73 Nebr. 
136, 102 NW 258, 119 AmSR 879. 

N. Y.—Marceau v. Rutland R. Co.; 
211 N. Y. 203, 105 NE 206, 51 LRANS 
1221, AnnCasi915C 511; Griffen v. 
Manice, 166 N. Y. 188, 59 NE 925, 82 
AmSR 630, 52 LRA 922; D‘Arcy v. 
Westchester Electric R. Co., 82 App. 
Div. 263, 81 NYS 952. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800. 

Utah.—Christensen v. Oregon Short 
Line R. Co., 35 Utah 137, 99 P 676, 20 
LRANS 255, 18 AnnCas 1159. 

[a] For example, “if a passenger 
in a street car is injured by reason 
of a collision with another vehicle 
moving in the street, a presump- 
tion of negligence arises against 
the carrier although the same pre- 
sumption does not arise against the 
driver of the other vehicle.’”” Plumb 
v. Richmond Light, etc., Co., 233 
N. Y. 285, 289, 135 NE 504, 25 ALR 
685. 

[b] Discussion of rule—(1) “It 
has been held in some cases that the 
maxim applies only where the rela- 
tion of carrier and passenger exists, 
but, while the presumption may arise 
when that relation exists from cir- 
cumstances that, in the absence of 
such relation, would not give rise to 
it, attention to the reason of the 
maxim and to decided cases as well, 
will show that it does not depend 
upon the existence of that relation.” 
Cincinnati Tract. Co. v. Holzenkamp, 
74 Oh.. St. 379, 384 '78 (NE 529,. 113 
AmSR 980, 6 LRANS 800. (2) “Of 
course, it is probably true that in 
some relations proof of fewer cir- 
cumstances than in other relations 
may be sufficient to invoke the rule.” 
Pittsburgh, ete, R. Co. v, Hoffman, 
57 Ind. A. 431, 107 NE 315, 320. (3) 
“Of course, the relation of the par- 
ties may determine the fact to be 
proved, whether it be the want of the 
highest care or only want of ordinary 
care, and, doubtless, circumstantial 
evidence, like direct evidence, may be 
insufficient as a matter of law to 
establish the want of ordinary care, 
though sufficient to prove absence of 
the highest degree of diligence. But 
the question in every case is the 


is only under the duty to avoid affirmative or active 
negligence,’® such as that owing to a trespasser’? or 
to one on his premises by virtue of mere passive 
acquiescence or a naked license”® or an implied invi- 


same whether the circumstances sur- 
rounding the occurrence are such 
as to justify the jury in inferring 
the fact in issue.” Griffen v. 
Manice, 166 N. Y. 188, 194, 59 NE 925, 
82 AmSR 630, 52 LRA 922. (4) 
“Cases resting in contract ...-are 
generally free from _ difficulty, be- 
cause the mere happening of the acci- 
dent will be prima facie evidence of 
a breach of contract without further 
proof, while in those not resting in 
contract ‘it must not only appear that 
the accident happened, but the sur- 
rounding circumstances must be such 
as to raise the presumption of a fail- 
ure of duty on the part of the de- 
fendant toward the plaintiff.’” How- 
ser v. Cumberland, etc., R. Co., 80 
Md. 146, 30 A 906, 45 AmSR 332, 27 
LRA 154. (5) “The ordinary appli- 
cation of the maxim is limited to 
cases of an absolute duty, or an ob- 
ligation practically amounting to that 
of an insurer. Cases not coming un- 
der one or both of these heads must 
be those in which the circumstances 
are free from dispute and show, not 
only that they were under the ex- 
clusive control of the defendant, but 
that in the ordinary course of experi- 
ence no such result follows as that 
complained of.’’ East End Oil Co. v. 
Pennsylvania Torpedo Co., 190 Pa. 
350, 353, 42 A 707 [quot Patterson 
Coal, etc., Co. v. Pittsburg R. Co., 37 
Pa. Super. 212, 215]. 

Application of res ipsa loquitur 
where the parties are under a con- 
tractual relationship see cross refer- 
ences supra § 771 note 13. 

Degree, of care see supra §§ 50-. 


73. See infra § 778. 

74 Garland v. Furst Store, 93 N. 
J. L. 127, 107 A. 38, 5 ALR us TPs 

0., 


4 HowPr 250; Stelter v. 
Cordes, 146 App. Div. 300, 130 NYS 
688; Spickernagle v. Woolworth, 236 
Pa. 496, 84 A 909, AnnCas1914A 132; 
Gramlich v. Wurst, 86 Pa, 74, 27 
AmR 684; Bube v. Weatherly Bor- 
ough, 25 Pa. Super. 88. 

Application of rule see supra § 77 
note 24, 

75. Johnson v. Yellow Pine Co., 67 
App. Div. 528, 73 NYS 1020. 

[a] Application of rule.—Where 
plaintiff was injured while on a strip 
of land between high and low water- 
mark of a river on which defendant’s 
lumber yard abutted, and it did not 
appear from the evidence that it was 
part of a navigable river, or a public 
highway, or a public place to which 
the public was entitled to go, the rule 
of res ipsa loquitur does not apply. 
Johnson v. Yellow Pine Co., 67 App. 
Div. 528,.73 NYS 1020. 

76. Degree of care required see 
supra §§ 50-85. 

77. McLain v. 
Co.;. 221. T1ly As 614. 

Duty to trespasser see supra § 132 
et seq. 

78. Powers vy. Raymond, 197 Cal. 
126, 239 P 1069; Mclain vy. Chicago, 
etc., R. Co., 121 Ill. A. 614. 

Duty to Hcensee see supra § 201 


et seq. 
Allen v. Banks, ‘7 


79. 
405, 89. NYS 1016; 


Chicago, etc., R. 


App. Div. 


McDonough v. 

James Reilly Repair, ete, Co. 45 

Misc, 334, 90 NYS 358. ‘ 

Duty to invitee see supra § 235 
et seq. 
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[§ 778] (e) Accident or Injury and Proof 
Although it is sometimes 
said,®° at least where a contractual relation exists 
between the parties,*! that a presumption of negli- 
gence arises, by virtue of the rule of res ipsa loqui- 
tur, from the mere proof of an injury or accident,®? 
the prevailing view is that it is not the naked injury, 


Thereof—aa. In General. 


80. See East End Oil Co, v. Penn- 
sylvania Torpedo Co., 190 Pa. 350, 
358, 42 A 707 (“It is sometimes said 
that the mere happening of an acci- 
dent in this class of cases raises a 
presumption of negligence, but this 
is hardly accurate’’). 

81. Application of res ipsa loqui- 
tur as dependent on relationship of 
parties see supra § 776. ’ 

82. Ark.—Chiles v. Ft. Smith 
Commn. Co., 139 Ark. 489, 216 SW 11, 
8 ALR 493. 

Cal.—Judson v. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29 LRA 718; Sauer v. Hagle Brewing 
Co.,73)) Cal, “A. 27,84 Bo 42be 

Md.—Howser v. Cumberland, etc., 
R. Co., 80 Md. 146, 30 A 906, 45 AmSR 
332, 27 LRA 154. ; 

N. Y.—Duhme v. Hamburg-Ameri- 
can Packet Co., 184 N,,Y. 404, 77 NE 
386, 112 AmSR 615;  Cosulich v. 
Standard Oil Co., 122 N. Y. 118, 25 
NE 259, 19 AmSR 475. 

Pa.—East End Oil Co. v. Pennsyl- 
vania Torpedo Co., 190 Pa. 350, 42 A 
707; Stearns v. Ontario Spinning Co., 
184 Pa, 519, 523, 39 A 292, 68 AmSR 
807, 39 ALR‘842; St. Clair v. Edison 
Electric Light Co., 38 Pa. Super. 228; 
Patterson Coal, etc., Co. v. Pittsburg 
R. Co., 37 Pa. Super. 212. 

“Excepting where contractual rela- 
tions exist between the parties, as in 
the case of carriers of passengers 
and some others, negligence will not 
be presumed from the mere happen- 
ing of the accident and a consequent 
injury, but the plaintiff must show 
either actual negligence or conditions 
which are so obviously dangerous as 
to admit of no inference other than 
that of negligence.” Stearns v. On- 
tario Spinning Co., supra. 

ss. U. S.—The Great Northern, 
251 Fed. 826, 163 CCA 660; Southern 
R. Co. v. Derr, 240 Fed. 73,°153 CCA 
109; Cincinnati, etc., R. Co. v. South 
Fork Coal Co., 139 Fed. 528, 71 CCA 
316, 1 LRANS 533. 

Ala.—Birmingham Union R. Co. v. 
Hale, 90 Ala. 8, 8 S 142, 24 AmSR 748. 

Cal.—Depons v. Ariss, 182 Cal. 485, 
EP eal i (e 

Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 

Colo.—Colorado Springs, etc, R. 
Co.c8v.. reese, 169" (P7572. 

Del. — Edmanson v. Wilmington, 
ete. Tract. €o:, 32) Del. 177, (1202 A 
923; Eaton vy. Wilmington City R. Co., 
24 Del. 435, 75 A 369. 

D. C.—Kohner v. Capital Tract. Co., 
22 App. 181, 62 LRANS 875. 

Ill.—Chicago City R.. Co. v. Rood, 
163 Ill. 477, 45 NE 238, 54 AmSR 478; 
Hart y. Washington Park Club, 157 
Till. 9, 41 NE 620, 48 AmSR 298, 29 
LRA 492; Castelano v. Chicago, ete., 
Electric R. Co., 149 Ill. A. 250. 

Ind.—Baltimore, etc., R. Co. v. Hill, 
84 Ind. A. 354, 148 NE 489. 

Iowa.—Cahill v. Illinois Cent. R. 
Co., 148 Iowa 241, 125 NW 331, 28 
LRANS 1121. 

Kan.—Potter v. Rorabaugh-Wiley 
Dry Goods’ Co.,"83 Kan. 712; 112 P 
613, 82 LRANS 45; Brown v. Union 
Pach. Co. 081° Kan.) 701.2106 RP, Toor 
29 LRANS 808, 

Ky.—Wright v. Elkhorn Cons. Coal, 
etce., Co., 182 Ky. 423, 206 SW 634. 

La.—MeGinn y. New Orleans R., 
etc,” Cot) 118i Lat” 8irt 43 S450. 13 
LRANS 601. 

Md.—Chesapeake Iron Works vy. 
Hochschield, etc., Co., 119 Md. 303, 86 
A 345; Benedick v. Potts, 88 Md. 52, 
40 A 1067, 41 LRA 478. 

Mass.—Carney y. Boston El. R. Co., 


NEGLIGENCE 


212 Mass. 179, 98 NE 605, 42 LRANS 
90, AnnCas19138C 302. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Ryan v. St. 
Paul Union Depot Co., 168 Minn. 287, 
210 NW. 32. . 

Mo.—Brindley v. Wells, 308 Mo, 1, 
271 SW 48; Pointer v. Mountain R. 
Constr. Co., 269 Mo. 104, 189 SW 805, 
LRA1917B 1091; Briscoe v. Metro- 
politan St. R. Co., 222 Mo. 104, 120 
SW 1462; Pronnecke vy. Westliche 
Post Pub. Co., (A.) 291 SW 139. 

_. Mont.—Lyon y. Chicago, etc, R. 
Co., 50 Mont. 532, 148 P 386. 

N. J.—Garland v. Furst Store, 93 
Nid.) Ge 127,107, A 38, 5 ALR,275. 

N. Y.—Marceau v. Rutland R. Co., 
211 N. Y.°208, 105 NE 206, 51 LRANS 
1221,, AnnCas1915C. 511; Hardie v. 
Charles P. Boland Co., 205 N. Y. 336, 
98 NE 661; Robinson v. Consolidated 
Gas Co., 194 N. Y. 37, 86 NE 805, 28 
LRANS 586; Cunningham y. Dady, 
191 N. Y..152, 83 NE 689; Griffen v. 


Manice, 166 N._Y. 188, 59 NE 925, 82 


AmSR 630, 52 LRA 922; Holbrook v. 
Utica,,) etc. R.:Coy, (12 N,.. Yi 2863064 
AmD 502 [aff 16 Barb. 113]; Curtis 
v. New York, ete., R. Co., 159 App. 
Div. 757, 144 NYS 1007; Wetsell v. 
Reilly, 159 App. Div. 688, 145 NYS 
167; Losie v. Delaware, etc., Co., 
142 App. Div. 214, 126 NYS 871; 
Eaton v. New-York: Cent., _ etc., 
R. Co., 125 App. Div. 54, 109 NYS 419 
[rev on other grounds 195 N. Y. 267, 
88 NE 378]; Feingold v. Ocean SS. 
Co., ‘61 Misc. 638, 113 NYS 1018. 

N. C.—Fitzgerald v. Southern R: 
Co., 141, N.C.» 530,, 64 SE. 391, 06 
LRANS 387. 

Okl.—Eastern Torpedo of Ohio Co. 
v. Shelts, 121 Okl. 129, 247 BP 974; 
Carter Oil Co. v. Independent Tor- 
pedo Co., 107 Okl. 209, 232 P 419. 

Or.—Goss v. Northern Pac, R. Co., 
48 Or. 439, 87 P 149. 

Pa.—Hast End Oil Co. v. Pennsyl- 
Li Torpedo Co., 190 Pa. 350, 42 A 


R. I,—Wilbur v. Rhode Island Co., 
Bike ER.. 2 Lon WOO s i) Oli sane O01 ear any ve 
Rhode Island Co., 27 R. I. 51, 60 A 672. 

Tenn.—De Glopper v. Nashville R., 
etc., Co., 123 Tenn. 633, 134 SW 609, 
83 LRANS 913. 

Tex.—McCray v. Galveston, etc., 
R. Co., 89 Tex. 168, 34 SW 95; Texas, 
etc., R., Co, vy. Crowder, 63 Tex. 502; 
Galveston, etc., R. Co. v. Landeros, 
(Civ. A.) 264 SW 524; St. Louis, etc., 
R. Co. v. Cason, (Civ. A.) 129 SW 394, 

Va.—Rigesby v. Tritton, 143 Va. 
903, 129 SE 498, 45 ALR 280; Mur- 
phy’s Hotel v. Cuddy, 124 Va. 207, 97 
SE 794; Roanoke R., ete., Co. v. Ster- 
rett, 108 Va. 538, 62 SE 385, 128 
AmSR 971, 19 LRANS 316. 

Wash.—Lynch vy. Ninemire Packing 
Co.,. 63 Wash. 428, 115 P 838, LRA 
1917E 178; De Yoe v. Seattle Electric 
Co., 53 Wash. 588, 102 P 446, 104 P 
647, 11383; LaBee v. Sultan Logging 
Co., 51 Wash, 81, 97 P 1104. 

“In no instance can the bare fact 
that an injury has happened, of itself 
and divorced from all the surround- 
ing circumstances, justify the infer- 
ence that the injury was caused by 
negligence,”* Benedick vy. Potts, 88 
Md. 52, 55, 40 A 1067, 41 LRA 478 
{quot Losie v. Delaware, etc., Co., 142 
App. Div. 214,126 NYS 871, 873; 
Lynch v. Ninemire Packing Co., 63 
iene 423, 115 P 838, 840, LRA1917E 
{a] “When the ‘accident’ or ‘in- 
jury’ or ‘act’ or ‘thing itself’ is re- 
ferred to in the decisions as furnish- 
ing evidence of negligence, it is not 
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but the nature and character of the accident to- 
gether with the circumstances attending the occur- 
rence, that justify the application of the doctrine 
and the inference of negligence, and that before the 
doctrine may be invoked and the presumption drawn 
something more must be shown than the mere happen- 
ing of the accident or injury.*® 


In this connection 


meant that the injury alone fur- 
nishes such evidence, but that the at- 
tendant circumstances supply the 
necessary inference.” St. Louis, etc., 

. Co. v. Cason, (Tex. Civ. A.) 129 
SW 394, 397. 

[b] “The res of that maxim, 
which is sometimes misused, is not 
simply an accident resulting in in- 
jury, but the accident and the sur- 
rounding circumstances, necessarily 
shown by proving how the accident 
occurred, or in other words the oc- 
currence as it appears by proof of 
the accident.” Robinson v. Consoli- 
dated Gas Co., 194 N. Y. 37, 40, 86 NE 
805, 28 LRANS 586. To same effect 
Colorado Springs, ete, R. Co. v. 
Reese, (Colo.) 169 P 572. 

[c] Reasons for, and discussion 
of, rule—(1) ‘The mere fact that 
the plaintiff was injured is not of it- 
self evidence of defendant’s negli- 
gence. Nor will the mere fact of in- 
jury without other facts authorize 
the application of the rule of pre- 
sumptive negligence as such rule is 
recognized by the doctrine res ipsa 
loquitur. Before the rule res ipsa 
loquitur can be invoked there must 
be shown facts, other than of the 
mere fact of injury to plaintiff, from 
which the negligence of the defendant 
can be reasonably inferred.’’ Pointer 
v. Mountain R. Constr. Co., 269 Mo. 
104, 120, 189 SW 805, LRA1917B 1091 
[quot State v. Cox, 298 Mo. 427, 434, 
250 SW 551). (2) “This is neces- 
sarily true, for to say merely that 
the plaintiff was injured, without at 
the same time exhibiting any of the 
circumstances surrounding the occur- 
rence, proves nothing with respect to 
the responsibility for it. It neither 
shows that the plaintiff nor the de- 
fendant was negligent in the matter, 
nor does it tend to do so. Logically 


such evidence does not even prove - 


that the place where the injury oc- 
curred was dangerous. It may have 
been an accident. It is obvious, 
then, that some of the circumstances 
surrounding the occurrence must be 
detailed, before any inference of 
blameableness can be drawn.” St, 
Louis, ete, R. Co. v. Cason, 
Civ. A.) 129 Sw 394, 396. 

{d] Rule applied.—(1) A mere 
fall of a person on the premises of 
another without any evidence to 
show how the fall was occasioned 
raises no presumption of negligence 
on the part of the owner. Garland v. 
Furst Store, 93 N. J. L. 127, 107 A 38, 
5 ALR 275. (2) The mere fact that 
a machinist’s battering ram, a heavy 
instrument readily overbalanced, fell 
over and caused an injury to an ap- 
plicant for employment does not of 
itself raise a presumption of negli- 
gence, McDonough v. James Reilly 
Repair, etc., Co., 45 Misc, 334, 335, 90 
NYS 858 (“This battering ram was 
not, inherently, a thing of danger; it 
became dangerous only when placed 
in such a manner that its fall might 
eause injury; and the insecure plac- 
ing, with the consequent fall, through 
some agency, could not be found to 
have been a negligent act, without 
more, from the mere fact that the in- 
strument fell’). 

{e] In Michigan (1) where the 
doctrine is denied in terms 
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-§ 778] 


it has been held that the surrounding or attending 
circumstances which, together with the occurrence 
of an injury, may permit an inference or pre- 
sumption of culpability are not circumstances di- 
rectly tending to show lack of care, but mere neutral 
circumstances which, apart from circumstantial or 
direct evidence of specific acts of negligence on the 
part of defendant, bear a definite causal relation 
However, in conformity with the 
general statements of the rule,®° the doctrine is ap- 
plicable only where the physical cause of the injury 
and the attendant circumstances: indicate such an 
unusual occurrence that in their very nature they 
carry a strong inherent probability of negligence 


to the accident.®* 


Detroit United R. Co., 206 Mich. 545, 
173 NW 360, 5 ALR 1333; Massa- 
chusetts Bonding, etc., Co. v. Park, 
197 Mich. 142, 163 NW 891; Fuller v. 
Wurzburg Dry Goods Co., 192 Mich. 
447, 158 NW 1026; Hlsey v. J. L. 
Hudson Co., 189 Mich. 135, 155 NW 
377, LRA1916B 1284; Congdon y. De- 
troit, etc., R. Co., 179 Mich. 175, 146 
NW 118; O’Donnell v. Lange, 162 
Mich. 654, 127 NW 691, AnnCas1912A 
847; Gerstler v. Weinberg, 160 Mich. 
267, 125 NW 1; Sewell v. Detroit 
United R. Co., 158 Mich. 407, 123 NW 
2; Redmond yv. Delta Lumber Co., 96 
Mich. 545, 55 NW 1004; Robinson v. 
Wright, 94 Mich. 283, 53 NW. 938; 
Toomey v. Eureka Iron, etc., Works, 
89 Mich. 249, 50 NW 850), (3) but 
that, before the inference of negli- 
gence can be drawn, something more 
must be shown than the mere hap- 
penin of the accident (Fuller v. 
Warzbore Dry Goods Co., 192 Mich. 
447, 158 NW 1026; O’Donnell  v. 
Lange, 162 Mich. 654, 127 NW 691, 
AnnCas1912A 847. And see cases 
supra § 769 note 68 [a]). 

Relationship of parties as affecting 
degree of proof required see supra 
8 776 note 72, 

Res ipsa loquitur as evidence of 
negligence see supra § 770. 

84. Weeks v. Panama R. Co., 2 
Canal Zone 211; ‘Plumb v. Richmond 
Light, etc., Co., 233 N. Y¥. 285, 135 
NE 504, 25 ALR 685. 

“Res ipsa loguitur” and “circum- 
stantial evidence” distinguished see 
supra § 770 notes 86-89. 

85. See supra § 768. 

86. U. S.—Western Transp. Co, v. 
Downer, 11 Wall. 129, 20 L. ed. 160; 
Atlas Powder Co. v. Benson, 287 Fed. 
797; The Great Northern, 251 Fed. 
826, 163 CCA 660; Smith v. Pennsyl- 
vania R. Co., 239 Fed. 103, 151 CCA 
277. 

Ala.—Birmingham Union R. Co. v. 
Hale, 90 Ala. 8, 8S 142, 24 AmSR 748. 

Cai.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Smith vy. Hollander, 
(A.) 259 P. 958; Ingalls v. Monte 
Cristo Oil, etc., Co., 23 Cal. A. 652, 
139 SPF:97: ; 

Del. —Edmanson v. Wilmington, 
etc., Tract. Co., 32 Del. 177, 120 A 923. 

D. C.—King v. Davis, 54 App. 239, 
296 Fed. 986; Moore v. Clagett, 48 
App. 410; Jaquette v. Capital Tract. 
Co., 34 App. 41, 25 LRANS 407. 

Ga.—Chenall v. Palmer Brick Co., 
117 Ga. 106, 48 SE 443. 

Ill.— Dawson v. Allen, 191 Ill. A. 
399; Smith v. Philadelphia, etc., Coal, 
etc., Co., 160 Ill. A. 87, } 

Ind.— Decatur v. Eady, 186 Ind. 205, 
115 NE 577, LRA1917E 242; Prest-O- 
Lite Co. v. Skeel, 182 Ind. 593, 106 NE 
365, AnnCas1917A 474; Looney v. 
Prest-O-Lite Co., 65 Ind. A. 617, 117 
NE 678; Pittsburgh, etc., R..Co. v. 
Hoffman, 57 Ind. A. 431, 107 NB 315. 

Iowa. — Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373 


Mass.—Ash v. Childs Dining Hall 
Co., 231 Mass. 86, 120 NE 396, 4 ALR 
1556; Carney v. Boston El R. Co., 212 
Mass. 179, 98 NE 605, 42 LRANS 90, 
AnnCas1913C 302; Minihan v. Boston 
Bl. R. Co., 197 Mass. 367, 83 NE 871. 

*Minn.—Mathews v. Chicago, etc., 
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R. Co., 162 Minn. 313, 202 NW 896; 
Gould v. Winona Gas Co., 100 Minn. 
258, 111 NW 254, 10 LRANS 889. 
iss.— Alabama, etc., R. Co. v. 
Groome, 97 Miss. 201, 52 S 703. 

Mo.—Pointer v. Mountain R. Con- 
str. Co., 269 Mo, 104, 189 SW _ 805, 
LRA1917B 1091; Briscoe v. Metro- 
politan St. R. Co., 222 Mo. 104, 120 
SW 1162; McGrath v. St. Louis Tran- 
sit Co., 197 Mo. 97, 94 SW 872; War- 
ren v. Missouri, etc., Tel. Co., 196 Mo. 
A. 549, 196 SW 1030; Trotter v. St. 
Louis, ete., R. Co., 122 Mo. A. 405, 
99 SW 508. 

N. J.—Garland v. Furst Store, 93 
NivJi BG. 1297 107 “AN 85) 5) ALR:.276; 
Paynter v. Bridgeton, etc., R. Co., 67 
Ni. J iT. 619,552: Ay 367: 

N. Y.—Eaton v. New. York Cent., 
etc., R. Co., 195 N. Y. 267, 88 NE 378; 
Henson vy. Lehigh Valley R. Co., 194 
N. Y. 205, 87 NE 85, 19 LRANS 790; 
Robinson v. Consolidated Gas Co., 
194 N. Y. 37, 86 NE 805, 28 LRANS 
586; Hollander v. Hudson, 152 App. 
Div. 131, 136 NYS 594; Dittman v. 
Edison Electric Illum. Co., 125 App. 
Div. 691, 110 NYS 87; Gillick v. Dela- 
ware, etc., R. Co., 88 Misc. 430, 145 
NYS 45; Feingold v. Ocean SS. Co., 
61 Misc. 638,113 NYS 1018; Young v. 
Sibley, ete., Co., 119 NYS 446. 

N. C.—Lamb v. Boyles, 192 N. C. 
542, 135 SH 464, 49 ALR 589. 

Oh.—St. Marys Gas Co. v. Brod- 
beck, 114 Oh St. 423, 151 NE 323; 
Wm. Powell Co. v. Gaskins, 12 Oh. 
Cir. Ct.uNa'S..:b26,) 32 «Oh. 'Cirs Ctic6 56: 

Okl.—Eastern Torpedo of Ohio Co. 
v. Shelts, 121 Okl. 129, 247 P 974; 
Carter Oil Co. v. Independent Tor- 
pedo Co., 107 Okl. 209, 232 P 419. 

Pa.—Fitzpatrick v. Penfield, 267 Pa. 
564, 109 A 653; Zahniser v. Pennsyl- 
vania Torpedo Co., 190 Pa. 350, 42 A 
707; Stearns v. Ontario Spinning Co., 
184 Pa. 519, 39 A 292, 63 AmSR 807, 
39 LRA 842. 

Tex.—Paris, etc., R. Co. v. Robin- 
son, 53 Tex. Civ. A. 12, 114 SW 658; 
Lone Star Brewing Co. v. Willie, 52 
Tex. Civ. A. 550, 114 SW 186. 

Va.—Riggsby, v. Tritton, 143. Va. 
903, 129 SE 493, 45 ALR 280. 

Wash.—Hoopman v. Seattle, 122 
Wash, 3879, 210 P 783; De Yoe v. Seat- 
tle Electric Co., 53 Wash. 588, 102 P 


446, 104 P 647, 11388; Anderson vy. 
McCarthy Dry Goods Co., 49 Wash. 
398, 95 P 3825, 126 AmSR 870, 16 
LRANS 9831. 


N. S.—Christie v. Landels, 55 N. S. 
353, 65 DomLR 446 [app dism [1923] 
Can. S. C.. 39, [1923] .1 DomLR 609). 

And see cases infra § 768. 

“One of the essential elements per- 
mitting the application of this rule in 
favor of a plaintiff is that the acci- 
dent complained of shall be of such 
a character as does not ordinarily 
occur where the party charged with 
responsibility has exercised the de- 
gree of care and caution required by 
law to avoid such a mishap.” Hen- 
son v. Lehigh Valley R. Co., 194 N. Y. 
205, 211, 87 NE 85, 19 LRANS 790. 

[a] pplication of rule.—(1) ‘‘The 
basis of this presumption is the doc- 
trine of probabilities. There is no 
such probability that the breaking of 
a wooden railing ten months after its 
repair is due to negligence in the act 
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and in the light of ordinary experience would pre- 
sumably not have happened if those who had the 
management or control exercised proper care.®® Ac- 
cordingly the mere occurrence of an unusual or un- 
explained accident or injury, if not such as neces- 
sarily to involve negligence, does not warrant the 
application of the doctrine,’7 and it has been held 
that the doctrine does not apply where the act which 
caused the injury was beyond doubt the voluntary 
and intentional act of some person.*® Furthermore, 
the rule cannot be invoked where the. existence of 
negligence is wholly a matter of conjecture®® and 
the circumstances are not proved, but must them- 
selves be presumed. 


of repairing as to justify the appli- 
cation of the rule.” Byers v. Essex 
Inv. Co., 281 Mo. 375, 382, 219 SW 
570. (2) Where it appeared from the 
evidence that the engine which 
caused the injury had been operated 
without injury under the same cir- 
cumstances for three or four years 
before the accident happened, it suf- 
ficiently demonstrated that in the 
ordinary course of things such acci- 
dents did not happen. Kahn v. 
Triest-Rosenberg Cap Co., 139 Cal. 
340, 73 P 164. (3) See also supra 
§ 771 note 21 [da]. 

87. Patton v. Public Serv. R. Co., 
227 Fed. 810, 142 CCA 334: Dawson. 
v. Allen, 191 Ill. A. 399; Gallagher v. 
Edison fllum. Co., 72 Mo. A. 576, 579: 
Haton v. New York Cent., etc., R. Co., 
195 N. Y. 267, 88 NE 378; Hollander 
v. Hudson, 152 App. Div. 131, 136 
NYS 594; Dittman v. Edison Electric 
Illum. Co., 125 App. .Div. 691, 110 
NYS 87; Gillick v. Delaware, etc., R. 
Co,, 83 Mise. 430, 145 NYS 45; Fein- 
gold _v. Ocean SS. Co., 61 Misc. 638, 
113 NYS 1018; Millie v. Manhattan 
R. Co., 5 Misc. 301, 25 NYS 753 [app 
dism 10 Misc. 734, 31 NYS 801]. 

“The principle does not apply to 
every cause of injury or accident, but 
only to those whose mere occurrence 
implies a breach of duty.” Gallagher 
yv. Edison Illum. Co., supra. 

Ae rye applied see supra § 771 notes 

88. Illinois Steel Co. v. Zolnowski, 
118 Ill. A, 209; Byers v. Essex Inv. 
Co., 281 Mo. 875, 219 SW 570 (act of 
person injured). 

[a] Reason for, and discussion of, 
rule.—‘‘If the evidence in a case 
shows that a brick fell from an arch 
or wall, of its own weight, and in- 
jured the plaintiff in the case, the 
inference may be drawn that if the 
arch or wall had been properly con- 
structed the brick would not have 
fallen; or if the arch or wall had 
been properly inspected the fact that 
it was unsafe and the brick in the 
same in danger of falling, could have 
been discovered, and repairs made in 
time to prevent the falling of the 
brick; and therefore, in either case, 
the negligence of the person in con- 
trol of the arch or wall may be in- 
ferred from the fact that the brick 
fell of its own weight. But if the 
evidence in such a case shows that 
the brick which fell, fell not of its 
own weight, but because it was pried 
out of the arch or wall by some one 
and thrown down, no such inference 
of the negligence of the defendant 
could be drawn from the mere fact 
that the brick fell from an arch or 
wall which was in his possession or 
under his control.” Illinois Steel Co. 
v. Zolnowski, 118 Tl]. A. 209, 216. 

89. Carter v. Boston, etce., R. Co., 
177 Mass, 228, 58 NE 694; Feingold 
v. Ocean SS. Co., 61 Mise. 688, 113 
NYS 1018; Carter Oil Co. v. Inde- 
pendent Torpedo Co., 107 Okl. 209, 
232.P, 419; Denver, ete:,. )R.':Co.:<v. 
Ashton-Whyte-Skillcorn Co., 49 Utah 
82,, 162. P88, LRAI917C 768; and 
cases supra § 738 note 52; and supra 
§ 780 note 14. 

90. Smith v. Pennsylvania R. Co., 
239 Fed. 103, 151 CCA 277; Hollander 
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[6 779] bb. Cause of Injury—(aa) In General. 
Although the rule of res ipsa loquitur applies, in a 
proper case, so as to present a presumption or in- 
ference of negligence,®! it has no application to 
proximate cause? and does not dispense with the 
requirement®* that the act or omission upon which 
liability is predicated®* be established 
as the proximate cause of the injury complained 
Furthermore, while the doctrine permits an 
inference that the known act which produced the 
injury was a negligent act, it does not permit an 
inference as to what act did produce the injury,®® 
and there can be no foundation for the application 
of the doctrine where the physical act or thing 
which caused the injury is unknown or not dis- 


defendant’s 


of.25 


v. Hudson, 152 App. Div. 131, 136 
NYS 594; Denver, etc., R. Co. v. * Ash- 
ton- -Why te- -Skilleorn Co., 49 Utah 82, 
162 P 83, LRA1917C 768. 

Necessary basis for presumption 
generally see Hvidence § 27 

91. See supra §§ 768-— 770, 

92. Pittsburgh, etc., R. Co. v. Ar- 
nott, 189 Ind. 350, 126 NE 13; Pitts- 
burgh, tc. FER: Co. Vv. Boughton, 81 
Ind. TN. 129; 142 NE 869; Norwood v. 


Raleigh, ete., R. Co., 111 N. C. 236, 
16 SE 4. 
{a] Thus an _ instruction that 


where “the casualty is of such a na- 
ture as in the ordinary course of 
things does not happen if those who 
have the management thereof use 
due care, it affords prima facie evi- 
dence, in the absence of any explana- 
tion or rebuttal by defendant, that 
the injury resulted from the want of 
proper care on the part of the de- 
fendant,’’ is erroneous, in that it ap- 
plies the res ipsa loquitur doctrine 
to the proximate cause of the injury. 
Pittsburgh, etc., R. Co. v. Boughton, 
81 Ind. A. 129, 142 NE. 869. 

93. See supra §§ 750-752. 

94. Relation of defendant to cause 
of injury see infra §§ 780, 781. 

95. Cal.—Olson v. Whitthorne, 263 
P 518. 

Md.—Stewart v. Harman, 108 Md. 
446, 70 A 333, 20 LRANS 228, 

Mo.—Pointer v. Mountain R. Con- 
str. Co., 269 Mo. 104, 189 SW 805, 
eee, 1091. 

N. Y.—Schaefer v. De Neegaard, 
196. App: Div. 654, 188.) NYS 1595 
Millie v. Manhattan R. Co.,° 5 Misc. 
301, 25 NYS 753 [app dism 10 Misc. 
734, 31 NYS 801]. 

N. C.—Norwood v. Raleigh, ete., R. 
Co., 111 N. C. 236, 16 SE 4. 

Oh. —McLaughlin v. Pittsburg, etc., 
FR; tage 21 OhNPNS 37. 

I.— Wilbur v. Rhode Island Co., 
27 Re I, 205, 61 A 601. 

96. Stewart v. Harman, 108 Md. 
446, 70 A 333, 20 LRANS 228. Bene- 
dick v. Potts, 88 Md. 52, 40 A 1067, 41 
LRA 478; Wilbur vy. Rhode Island 
Co., 27 R. I. 205,61 A 601; De Glopper 
v. Nashville R., etce., Co., 123 Tenn. 
633, 134 SW 609, 33 LRANS 913. 

[a] Reasons for, and discussion 
of, rule—(1) “The injury, without 
more, does not necessarily speak or 
indicate the cause of that injury—it 
is colorless; but the act that pro- 
duced the injury being made appar- 
ent may, in the instances indicated, 
furnish the ground for a presump- 
tion that negligence set that act in 
motion.” Benedick y. Potts, 88 Mad. 
62, 56, 40 A 1067, 41 LRA 478. (2) 
“The maxim does not go to the extent 
of implying that you may from the 
mere fact of an injury infer what 
physical act produced that injury; 
but it means that when the physical 
act has been shown or is apparent 
and is not explained by the defend- 
ant, the conclusion that negligence 
superinduced it may be drawn as a 
legitimate deduction of fact.’’ Bene- 
dick v. Potts, supra nape wichian v. 
Capital Tract. Co., 22 EDE'C.) 
181, 186, 62 LRANS B7BP Wilbur v. 
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Rhode Island Co., 27 R. I. 205, 61 A 
601, 602]. 

97. U. S—Smith yv. Pennsylvania 
R. Co., 239 Fed. 103, 151 CCA 277. 

Md.—Stewart v. Harman, 108 Md. 
446, 70 A 333, 20 LRANS 228; Bene- 
dick v. Potts, 88 Md. 52, 40 A 1067, 
41 LRA 478. 

Mo.—Pronnecke v. ee Post 
Pub. Co., (A.) 291 SW 13 

N. J.—Conover. v. Dolewee 
Ri Coy, 92 N? 1.4 602; 106 A 384, 

N. .¥.—Eaton v. New York Cent., 
ete., R. Co., 195 N. Y. 267, 838)NE 378; 
Boyd v. U. S. Mortgage, etc., Co., 94 
App. Div. 413, 88 NYS 289; Young v. 
Sibley, etce., Co., 119 NYS 446. 

Pa.—Huey v. Gahlenbeck, 121 Pa. 
238, 15 A 520, 6 AmSR 790. 

R. I.—Sylvia vy. Newport Gas Light 
Co., 45 R. I. 515, 124 A 289; Wilbur 
v. Rhode Island Co., 27 R. I1..205, 61 
A 601. 

Tenn.—De Glopper v. Nashville R., 
ete., Co., 123 Tenn. 633, 134 SW 609, 
33 LRANS 913. 

[a] “In well-considered cases rest- 
ing upon the application of the doc- 
trine of res ipsa loquitur, as tending 
to establish prima facie negligence 
and where liability was upheld, it 
will be invariably found that in every 
instance there was an essential ele- 
ment present, that is proof of the ex- 
istence of the cause or thing which 
was alleged to have been the negli- 
gent act which produced the injury, 
or proof of such facts from which 
the existence of such cause or thing 
constituting the alleged negligent act 
was the only reasonable inference 
that could be properly drawn.” Con- 
over v. Delaware, ete., R. Co., 92 N. 
J. L. 602, 604, 106 A 384. 

[b] Reasons for, and discussion 
of, rule.-—(1) ‘‘Negligence manifestly 
cannot be predicated of any act until 
you know what the act is. Until you 
know what did occasion an injury, 
you cannot say that the defendant 
was guilty of some negligence that 
produced that injury. There is, 
therefore, a difference between in- 
ferring as a conclusion of fact what 
it was that did the injury; and in- 
ferring from a known or proven act 
occasioning the injury that there was 
negligence in the act that did produce 
the injury. To the first category the 
maxim res ipsa loquitur has no ap- 
plication; it is confined, when ap- 
plicable at all, solely to the second.” 
Benedick v, Potts, 88 Md. 52, 56, 58, 
40 A 1067, 41 LRA 478 [quot’ Wilbur 
v. Rhode Island Co., 27 R. I. 205, 208, 
61 A 601]. To same effect Stewart v. 
Harman, 108 Md. 446, 70 A 838, 20 
LRANS 228. (2) “If the act which 
caused the injury was shown by di- 
rect evidence, and all of the circum- 
stances of the accident were shown 
in the proof, and if the only reason- 
able explanation of the accident 
should give rise to an inference of 
negligence, then the rule of ‘res ipsa 
loquitur’ would apply; but there can 
be no foundation for ‘the application 
of this maxim where both the act 
which caused the injury and the neg- 
ligence of defendant in relation to 


etc., 
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[§ 780] (bb) Relation of Defendant to Cause of 
Injury—aaa. In General. 
loquitur does not dispense with the general rule®s 
requiring plaintiff to prove that defendant’s negli- 
gence was the proximate cause of the injury com- 
plained of,°® but in order to render the doctrine 
applicable ‘and a presumption of negligence to at- 
tach to defendant the nature and circumstances 
of the accident must be of such a character’ that 
there could be no reasonable inference but that 
the injury complained of was due to the negli- 
gence of defendant or of others for whose acts 
he is legally responsible.? 
are two or more persons or causes which might 


The doctrine of res ipsa 


Accordingly, where there 


the act must be inferred from the ac- 
cident itself.’ De Glopper v. Nash- 
ville R., etc., Co., 123 Tenn. 633, 646, 
134 SW 609, 33 LRANS 913. (3) “In 
no case where the thing which occa- 
sioned the injury is unknown has ic 
ever been held that the maxim ap- 
plies; because when the thing which 
produced the injury is unknown it 
cannot be said to speak or to indicate 


the existence of causative negli- 
gence.” Benedict v. Potts, supra. 
(4) ‘When the act that caused the 


injury is wholly unknown or undis- 
closed, it is simply and essentially 
impossible to affirm that there was a 
negligent act; and neither the doc- 
trine of res ipsa loquitur nor any 
other principle of presumption can be 
invoked to fasten a liability upon 


the party charged.” Benedick v. 
Potts, supra. 
[c] Applications of rule.—(1) The 


mere fact that ‘plaintiff fell in a 
building which she was examining 
with a view to renting an apartment 
without showing the cause of the fall 
does not warrant the application of 
the doctrine of res ipsa loquitur. 
Boyd v. U. S. Mortgage, etc., Co., 94 
App. Div. 413, 88 NYS 289. (2) When 
the evidence merely shows that plain- 
tiff was struck by an object without 
in any manner identifying the object 
and without showing its source or 
the cause of its precipitation, the 
doctrine cannot apply. Pronnecke v. 
Westliche Post Pub. Co., (Mo. A.) 291 
SW 139. 

98 See supra §§ 750-753. 

99. See infra text and notes 1-18; 
and § 781. : 

1. See supra § 778. 

2. Ala.— Carlisle v. Central of 
Georgia R. Co., 183 Ala. 195, 62 S 759; 
American Cast Iron Pipe Co, v. Lan- 
drum, 183 Ala. 132, 62 S 757. 

Cal.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Scellars v. Universal 
See i aaetar od Fe 68 Cal. A. 252, 228 
Pe ‘ 


Canal. Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 

Del. — Edmanson v. 
ete:,.'/Tract! Cos) 82scDele il 7, 120) A 
923; McGowan v. Wilmington, etc., 
Tract. Co., 28 Del. 281, 92 A 1015; 
aeoee v. Windsor, 28 Del. 265, 92 A 

D. C.—Jaquette v. Capital Tract. 
Co., 34 App. 41, 25 LRANS 407. 

Ga.—Chenall v. Palmer Brick Cok, 
117 Ga. 106, 48 SE 443; - 

Ill, — Hart v. Washington Park 
Club, 157 Ill. 9, 41 NE 620, 48 AmSR 
298, 29 LRA 492. 

Ind.—Prest- O-Lite Co. v. Skeel, 182 
Ind. 593, 106 NE 3865, AnnCasl1917A 
474; Looney v. Prest-O- Lite Co., 65 
Ind. A, 617, 117 NE 678. 

Md. —Surry Lumber Co. v. Zissett, 
150 Md. 494, 1383 A 458; Howser v. 
Cumberland, etc., R. Co., 80 Md. 146, 
30 A 906, 45 AmSR 332, 27 LRA 154. 

Mass.—-Ash y. Childs Dining Hall, 
231 Mass. 86, 120 NE 396, 4 ALR 
1556; Conley v. United Drug Co., 218 
Mass. 238, 105 NE 975, LRA1915D 

Minn.—Mathews v. Chicago, 


Wilmington, 


etc., 


Ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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have produced the injury, some, but not all, of 
which were under the control of defendant or for 
which he was legally responsible, plaintiff, in order 
to invoke the doctrine, must exclude the operation | 
of those causes for which defendant is under no 
It has been held that the doc- 
trine is to be applied only when the nature of the 
accident itself not only supports the inference of 
defendant’s negligence, but excludes the idea that 
the accident was due to a cause with which de- 
fendant was unconnected. However, it is not requi- 
site, in order to invoke the doctrine, that plaintiff’s 
case be such as to exclude every hypothesis but 
for the rule is 
one which relates merely to negligence prima facie® 
and is available, without excluding all possible cir- 
cumstances which would excuse defendant,’ if the 
circumstances surrounding the accident render it 
due to the negli- 


legal obligation.® 


that of defendant’s negligence,® 


more probable that the injury was 


R. Co., 162 Minn. 318, 202 NW 896; 
Sullivan v. Minneapolis St. R. Co., 161 
Minn. 45, 200 NW 922; Narbonne v. 
Storer, 121 Minn. 505, 141 NW 835. 

Mo.—Byers v. Hssex Iny. Co., 281 
Mo. 375, 219 SW 570; Pronnecke v. 
ee ye Post Pub. Co., (A.) 291 SW 

N. J.—Taylor v. Roth, 133 A 386; 
Cook v. American Smelting, etc., Co., 
SSN Dok Sk. 122 VAY 4S ¢ Adriance v. 
Schenck, 95 N. Ht a 185, 112 A 408; 
Rom v. ‘Huber, 94 N. J. L.. 258; 109 A 
504; Cass v. Sanger, TN hs 1: 412, 
71 A 1126; Bahr v. Lombard, 53 N. J. 
L. 2338, 21.A°190, 238 A 167. 

N. Y.—Hardie vy. Charles P. Boland 
Co., 205 N. Y. 336, 98 NE 661; Wolf v. 
American Tract oc., 164 N. Y. 30, 58 
NE 31, 51. LRA 241; Ruppert v. 
Brooklyn Heights R. Co., 154 N. Y. 
90, 47 NE 971; Curtis v. New York, 
ete.,, RY.Co.,° 159; App. Div... 757,.,.144 
NYS 1007; Hollander vy. Hudson, 152 
App. Div. 131, 136 NYS 594; Ander- 
son v. McNulty, 149 App. Div: 735, 
134 NYS 21; Meaney v. Horowitz, 115 
App. Div. 572, 100 NYS 975; Feingold 
v. Ocean SS. Co., 61 Misc. 638, 113 
NYS 1018. 

Oh.—Huff v. Austin, 46 Oh. St. 386, 
21 NE 864, 15 AmSR 613; Wm. Powell 
Co. v. Gaskins, 12 Oh. Cir. Ct. N.S. 
526, 31 Oh. Cir. Ct. 656; Smith v. 
Miller; -11 Oh. Cir, -Ct., Ni (S., 577, 31 
Oh. Cir. Ct. 171; McLaughlin v. Pitts- 
burg, etc., R. Co., 21 OhNPNS 37. 

Pa.—Huey v. Gahlenbeck, 121 Pa. 
238,15 A 520, 6 AmSR 790. 

Tex.—St. Louis, etce., R. Co. v. 
Cason, 59 Tex. Civ. A. 323, 129 SW 
394; Houston, etc., R. Co. v. Roach, 
52 Tex, Civ. A. 95, 114 SW 418. 

Wash.—Anderson vy. McCarthy Dry 
Goods Co., 49 Wash. 398, 95 P 325, 
126 AmSR 870, 16 LRANS 931. 

W. Va.—Laurent v. United Fuel 
Gas Co., 101 W. Va. 499, 133 SE 116. 

And see cases supra § 778 note 86. 

3. Ind.—Prest-O-Lite Co. v. Skeel, 
182 Ind. 593, 106 NE 365, AnnCas 
1917A 474; Looney v. Prest-O-Lite 
Co.,° 65; Ind. -A. 617, 117 NE 678. 

Mass.—Davis v. Crisham, 213 Mass. 
151, 99 NE 33x Wadsworth v. Boston 
saris Co., 182 Mass. 572, 66 NE 421. 
258, 109 A 504; ve: 
Nae: A Tt eA L126. 

N. Y.—Hardie v. Charles P. Boland 
Co., 205 N. ¥. 386, 98 NE 661; Wolf 
vy. American. Tract Soc., 164 N. Y. 30, 
58 NE 31,.51 LRA 241; Anderson v. 
McNulty, 149 App. Div. 735, 134 NYS 
21; Meaney v. Horowitz, 115 App. 
Div. 572, 100 NYS 975. 

Pa.—Salerno v. Philadelphia, 
R. Co., 46 Pa. Super. 243. 

[a] Rule applied.—The mere pres- 
ence of soap on the floor of a steam 
room does not show negligence where 
there is no evidence that it was 
placed there by defendant or his 
servants, or that it might not have 
been placed there by customers of 
the bath. Rom y. Huber, 94 N. J. L. 


’ 


etc., 
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258, 109 A 504. 

Management and control of injur- 
ing agency as basis for application 
of doctrine see infra § 781. 

4 Lucid v. E. I. uPont de Ne- 
mours Powder Co., 199 Fed. 377, 118 
CCA 61, LRA1917E 182; Decatur v. 
Eady, 186 Ind. 205, 115 NE 577, LRA 
1917E 242; Davis v. Crisham, 213 
Mass, 151, 99 NE 959; Cook v. Amer- 
ican Smelting, etc., Co. 99 N. J. L. 
81, 122 A 743; McCombe v. Public 
Servo. Co, 954 Neds. te 187, 112A: 
255; Cass v. Sanger, 77 N. J. Li. 412, 
71 A 1126. See Scellars v. Universal 
Serv. Everywhere, 62 Cal. A. 252, 228 
P 879 [quot Lucid v. EB. I. DuPont de 
Nemours Powder Co., 199 Fed. 377, 
118 CCA 61, LRA1917E 182]. 

5. Clarke v. Nassau Electric R. 
Co., 9 App. Diy. 51, 41 NYS 78. 

See infra § 782: and supra §§ 
768-770. 

7. Cal.Van Horn vy. Pacific Re- 
SEITE, etc., Co., 27 Cal. A. 105, 148 P 

Md.—Howser v. Cumberland, etc., 
R. Co., 80 Md. 146, 30 A 906, 45 AmSR 
332, 27 LRA 154. 

N. Y.—Clarke v. Nassau Electric 
R.,'Co., :9: App. Div. 51,41 NYS: 78. 

Or.—Chaperon v. Portland Electric 


Co., 41 Or. 39, 67 P 928 
Tex.—McCray v. Galveston, etc., 
R. Co., 89 Tex. 168, 34 SW 95. 
8 Md.—Howser v. Cumberland, 


etc., R. Co., 80 Md. 146, 30 A 906, 45 
AmSR 832, 27 LRA 154. 

Minn.—Mathews v. Chicago, etc., 
R. Co., 162 Minn. 313, 202 NW 896. 

Mo.—MeGrath v. St. Louis Transit 
Co., 197 Mo. 97, 94 SW 872, 

N. C.—Dail v. Taylor, PSN ATO: 
284, 66 SE 135, 28 LRANS 949. 

Oh. —McLaughlin v. Pittsburg, etc., 
R. Co., 21 OhNPNS 37. 

Pa.—Allen v. Kingston Coal Co., 
212 Pa.''54, 61 A 572. 

Tex.—McCray v. Galveston, etc., 
R. Co., 89 Tex. 168, 34 SW 95; St. 
Louis, etc., R. Co. v. igs 59 Tex. 
Civ. A. 323, 129 SW 394 

And see cases infra notes 11-14. 

{a] “he logical rule undoubtedly 
is, that unless the circumstances sur- 
rounding the injury, render it more 
probable that the injury was due to 
the negligence of the defendant than 
otherwise, the act speaks nothing 
within itself, and affords no just in- 
ference against the defendant, and 
the doctrine of res ipsa loquitur has 
no application to the case. St. 
bouts: etc., R. Co. v. Cason, 59 Tex. 
Civ, A. 323, 330, 129 SW 394. 


9. See supra § 768. 

10. See infra § 781. 

11. U. S.—Atlas Powder Co. v. 
Benson, 287 Fed. 797; Actiesselskabet 


Ingrid v. New Jersey Cent. R. Co. 
Aue Fed. 72, 182 CCA 316, LRA1916B 
716 

Cal.—Michener v. Hutton, 258 P 
707; Scellars vy. Universal Serv. 
Everywhere 68, Cal. A. 252, 228 P 879; 
Carlsen v. Diehl, 57 Cal. A, 731, 208 


gence of defendant than otherwise.® 
although the responsibility of defendant is ordi- 
narily inferred, in conformity with the statements 
of the rule,® from his management or control of the 
injuring agency,!° where all the facts connected 
with the occurrence fail to point to the negligence 
of defendant as the proximate cause of the injury, 
but show a state of affairs where it could with 
equal reasonableness and consistency be inferred 
that the accident was due to a cause or causes other 
than the negligent act of defendant,!! as where 
there are several persons or causes which might 
have produced the injury, some of which were un- 
der the control or management of defendant and 
others of which were under the control or manage- 
* ment of the complaining party or of third persons, 
and the accident may have reasonably occurred by 
reason of acts for which defendant is not liable,'” 
the doctrine cannot be invoked. So the mere possi- 
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Accordingly, 


P 150; White v. Spreckels, 10 Cal. A. 
287, 101 P 920. 
Ga.—Atlanta Coca-Cola Bottling 
ae v. Danneman, 25 Ga, A. 438, 102 Si 
Ilowa.—Larrabee v. Des Moines 
Ea etc., Co., 189 Iowa 319, 178 NW 


Mass.—Ash y. Childs Dining Hall, 
231 Mass. 86, 120 NE 396, 4 ALR 
1556; Davis v. Crisham, 213 Mass. 
151, 99 NE 959; Ryan v. Fall River 
on Works, 200 Mass. 188, 86 NE 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Mathews v. 
Chicago, etc., R. Co., 162 Minn. 313, 
202 NW 896. 

Mo.—McGrath vy. St. Louis Transit 
Co., 197 Mo. 97, 94 SW 872; Pronnecke 
Vv. Westliche Post Pub. Co., (A.). 291 
SW 139; Moriarty v. Schwarzschild, 
etc., Co., 182 Mo. A. 650, 112 SW 1034. 

Mont.—Lyon v. Chicago, ete., R. 
Co., 50 Mont. 532, 148 P 386; Mc- 
hale v. Nelson, 36 Mont. 67, 92 P 


ow. Y.—Hardie v. Charles P. Boland 
Co., 205 N. Y. 336, 98 NE 661; Eaton 
v. New York Cent., etc., R. Co., 195 
N. Y. 267, 88 NE "378: Robinson v. 
Consolidated Gas Co., 194 N. Y. 37, 
86 NE 805, 28 LRANS 586; Curtis v. 
New York, etc., R. Co., 159 App. Div. 
157, 144 NYS 1007; Keenan v. Mc- 
Adams, ete., El. Co.,°129 App. Div. 
117, 1183 NYS 343; Gillick v. Dela- 


ware, etc., R. Co., 83 Mise. 430, 145 
NYS 45; Keber vy, Central Brewing 
Co., 150 NYS 986. 


N. C.—Dail y. Taylor, 151 N. C. 284, 
66 SE 135, 28 LRANS 949. 

Oh.—Cleveland R. Co, v. Suther- 
land, 115 Oh. St. 262, 152 NE 726; 
McLaughlin v. Pittsburg, ete., R. Co., 
21 OhNPNS 37. 

Okl.—Eastern Torpedo, etc., Co. v. 
Shelts, 121 Okl. 129, 247 P 974: Carter 
Oil Co. v. Independent Torpedo Co., 
107 Okl. 209, 232 P 419. 

Pa.—Zahniser vy. Pennsylvania Tor- 
pedo Co., 190 Pa. 350, 42 A 707. 

Tex.—Harris v. Missouri-Kansas- 
Texas R. Co. (Civ, A.) 283 SW 
895 


Va.—Peters v. Lynchburg Light, 
etc., Co., 108 Va. 333, 61 SH 745, 22 
LRANS 1188. 

{a] Reason for rule.—‘“It will be 
seen that this rule rests upon pre- 
sumption; that is, that in view of the 
surrounding circumstances the acci- 
dent would not have happened, had 
the defendant used ordinary. care. 
When the surrounding circumstances 
leave room for a different presump- 
tion . , . the reason of the rule fails, 
and the doctrine res. ipsa loquitur 
cannot be invoked.” McGowan vy. Nel- 
son, 36 Mont. 67, 76, 92 P 40. 

12. U. S.-Actiesselskabet Ingrid 
v. New Jersey Cent. R. Co., 216 Fed. 
72, 132 CCA 316, LRAI916B 716. 

Cal.—Olson v. Whitthorne, 263 P 
518; Scellars v. Universal | Serv,, 
Everywhere, 68 Cal. A. 252, 228 BP 
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bility that defendant’s act could have caused the 
damage!® does not warrant the application of the 
doctrine, and the same is true where it is a matter 
of surmise or conjecture only that the damage was 
due to a cause for which defendant is liable.’ 
However, where it is established that the thing 
which caused the accident was within the control 
of defendant, the possibility that some third person, 
who was an ‘intermeddler and in no way connected 
with defendant, tampered with it so as to make it 
defective or dangerous does not defeat the applica- 


tion of the doctrine.’ 
Plural defendants. 


of res ipsa loquitur, in accordance 


879; White v. Spreckels, 10 Cal. A. 
i Jaret P 920. 
1.—American Bicycle Co. v. Oulnd, 
139 HS AL On 

Iowa.—Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373. 

Md.—Surry Lumber Co. v. Zissett, 
150 Md. 494, 133 A 458. 


Minn.— Holmgren v, Red Lake 
Falls Milling Co., 169 Minn. 268, 210 
Si 1000. 


J.—Fanshawe v. Rawlins, 89 N. 
J. 7 344, 98 A 439. 

N. Y.—Hardie v. Charles P. Boland 
Co., 205 N. Y. 336, 98 NE 661; Lou- 
doun vy. Highth Ave. R. Cos, 162 N. Y. 
380, 56 NE 988; Meaney v. Horowitz, 
115 App. Div. 572, 100 NYS 975. 

Tex.—Texas, ete, Coakia. Co... 
ibe a7 Aaa 103 Tex. 173,125. SW 

3 [rev: (Civ. A.) 118 SW 829]. 

Va.—Peters v. Lynchburg Light, 
ete., Co., 108: Va. 333, 61 SE 745, 22 
LRANS 1188. 

[a] Where the cause of injury is 
undetermined and it may have been 
one over which defendant had control 
or one with which he had nothing to 
do, the doctrine is inapplicable. 
Michener y. Hutton, (Cal. A.) 258 P 
707; Scellars v. Universal Serv. 
Everywhere, 68 Cal. A. 252, 228 P 


879. 

[b] “Swinging doors in buildings 
and stores are installed and main- 
tained for the accommodation of 
those who have occasion to enter 
such buildings. The operation of 
such doors is not within the exclusive 
control of the owner of the building 
or proprietor of the store. Custom- 
ers and patrons take a very distinct 
part in their operation and are 
chargeable with the exercise of ordi- 
nary care in their use. Injury may 
occur in their operation from a lack 
of such care on the part of the per- 
sons who use them, and for whose 
negligence the owner or proprietor 
would be in no wise responsible. In 
the present case the injury to the 
plaintiff may have been caused by 
the negligent operation of the left- 
hand door shown by the evidence to 
have been hurriedly used by the third 
lady when it rebounded and struck 
the plaintiff ... or it may have been 
caused by the plaintiff's own negli- 
gent use of the right-hand door.” 
Olson v. Whitthorne, (Cal.) 263 P 518, 
519. See Sehnert v. Schipper & Block, 
Inc., 193 Ill. A. 202 (an inference of 
negligence on the part of the owner 
of a store cannot be drawn from the 
fact that a customer in leaving the 
store was injured by a door swinging 
back against him). 

13. O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Michener v. Hutton, 
(Cal. A.) 258 P 707; Scellars v. Uni- 
versal Serv. Everywhere, 68 Cal, A. 
262, 228 P 879; Cass v. Sanger, 77 
5 Sade fol Bb 412, 71 A 1126; St. Louis, ‘etc., 
R. Co. v. Cason, 59 Tex, Civ. A, 323; 
129 SW 394. 

14. Cal.—O’Connor v. Mennie, 169 
Cal. 217, 146 P 674; Minchener v. 


Where either one of two de- 
fendants wholly independent of each other may be 
responsible for the injury complained of, the rule 
with the preced- - 


NEGLIGENCE 


negligent act,?® 


[§§ 780-781 


ing principles,1* cannot be applied.’” However, the 
doctrine may be availed of as against plural de- 
fendants who were, under the circumstances in- 
volved, joint tort-feasors.1® 

[§ 781] bbb. Management and Control of Injuring 
Agency. Ordinarily the mere fact of an accident or 
injury, even though it be such that by virtue of the 
doctrine it ‘‘speaks for itself,’’? does not identify 
the wrongdoer and permits no presumption or in- 
ference whatever. as to who was to blame for the 


and hence, as a necessary basis 


for the application of the doctrine, it must appear, 


Hutton, (A.) 258 P 707; Scellars v. 
Universal Serv. Everywhere, 68 Cal, 
A, 252, 228 P 879; White v. Spreckels, 
10° Cal. -A.°2'87, 101, P 920. 

Ill.—Independent Brewing Assoc. 
v. Schaller, 128 Ill. A. 5383 [aff 225 
Ill. 492, 80 NE 334]. 

Ma ss.—Ryan v. Fall River Iron 
Wier le 200 Mass. 188, 86 NE 310. 


N. Y.—Cunningham v. Dady, 191 
N. Y. 152,83 NE 689. 
N. C.—Dail_v. Taylor. Lodo: Ne | Ce 


284, 66 SE 135, 28 LRANS 949. 
Okl.—Carter Oil Co. v. Independent 

Torpedo Co., 107 Okl. 209, 282 P 419. 
Pa.—Zahniser v. Pennsylvania Tor- 

pedo Co., 190 Pa. 350, 42 A 707. 
Tex.—Canode vy. Sewell, 


182 SW 421. 
Utah.—Denver, etc., R. Co. v. Ash- 
49 Utah 82, 


ton-Whyte-Skillcorn Co., 

W. Va.—Laurent v. United Fuel 
Gas Co., 101 W. Va. 499, 1338 SE 116. 

15. Van Horn v. Pacific Refining, 
etc. Co,, 2 Calga vLOp tae. ee ook. 

[a] Reason for rule.— “To give it 
application would be to practically 
eliminate the doctrine of res ipsa 
loquitur from the law, since it would 
be difficult to imagine a case where 
the appliance causing the accident 
would be so immured as to make it 
impossible for any person but its 
owner or operator to have access to 
Van Horn v. Pacific Refining, 
Co., ‘27 ‘Cali A. 105, 109, 148° P 


See supra text and notes 2-15. 
Harrison v. Sutter St. R. Co., 
- 049, 66. P7187, pb LRA:608, 

[a] Rule applied.—Where a pas- 
senger in a street car was killed in a 
collision between the car and a 
wagon, and it was a question of fact 
as to whether the railway company 
or the driver of the wagon was re- 
sponsible, no presumption of negli- 
gence arose in an action against both 
the railway company and the owner 
of the wagon. Harrison y. Sutter St. 
at 134 Cal. 549, 66 P 787, 5 LRA 

18. Duerr v. Consolidated Gas Co., 
86 App. Div. 14, 83 NYS 714. 

[a] Rule applied.—Where a large 
tank, constructed by independent con- 
tractors according to the plan of the 
owner, was, before delivery to the 


'162 P 88, LRA1917C 768. 


owner, filled with water at the direc- 


tion of the contractors to test 
whether it was water-tight, and, 
while thus filled with water, it burst 
causing injuries to plaintiff who was 
at work on premises near-by, the doc- 
trine of res ipsa loquitur applied to 
both the owner and the contractor. 
Duerr_v. Consolidated Gas Co., 86 
App. Div. 14, 26, 88 NYS 714 rt" was 
applicable to the owners on account 
of their ownership, possession of the 
premises, and supervision of the 
work, and it was applicable to the 
contractors because they constructed 
the tank, participated a filling it 
with water, and were in charge of the 


work’’). 
19. U. S.—Actiesselskabet Ingrid 


(Civ. A.) J 


in conformity with the statements of the rule,”° that 
the negligent cause or thing which produced the 
injury complained of was wholly and exclusively”* 
in the possession, and under the control or manage- 


v. New Jersey Central R. Co., 216 Fed. 
72, 132 CCA 316, LRA1916B 716. 

. Del.—Sund v. Wilmington etc., 
Tract. Co., 31 Del. 328, 114 A 281; Mc- 
Gowan v. Wilmington, etc., Tract. 
Co., 28 Del. 281, 92 A 1015; Walls v. 
Windsor, 28 Del. 265, 92 A 989. 

Ga.—Chenall v. Palmer Brick Co., 
ae Ga. 106, 48 SE 443. 

. Y.—Hardie v. Charles P. Boland 
a 205 N. Y. 336, 98 NE 661; Wolf 
v. American Tract Soc., 164 N. Y. 30, 
58. NE 31, 51 LRA 241. 

R. I.—Wilbur v. Rhode Island Co., _ 
27 R. I. 205, 207, 61 A 601. 

“The mere fact that a person is 
injured does ‘not speak as to the neg- 
ligence of anybody.” Wilbur v. 
Rhode Island Co,, supra. 

[a] Discussion of rule.—‘‘There is 
a disposition to argue that every in- 
jury is the result of somebody’s neg- 
ligence, but in many cases the injury 
is a mere accident or casualty for 
which, humanly speaking, no one is 
to blame; in others the person in- 
jured is at fault; in some his negli- 
gence contributes to the result; in 
others a fellow-servant was to blame, 
In all such instances the maxim res 
ipsa loquitur affords little or no as- 
sistance to the jury; for even suppos- 
ing that the injury itself proclaims 
negligence, it says nothing as to who 
was negligent, and fixes no basis for 
determining whether the plaintiff, the 
defendant, a fellow-servant, or some 
stranger may not have been at Lawley 
Chenall v. Palmer Brick Co., 117 Ga. 
106, 109, 43 SE 448. 

[b] Ilustrations.— (1) Where sev- 
eral independent contractors were at 
work on a building under construc- 
tion, the falling of an object so as to 
injure a person below, while it may 
afford a presumption of negligence on 
the part of some one, does not apply 
as to any particular’ contractor, and 
hence plaintiff could not recover 
without showing who was responsi- 
ble for the accident. Wolf v. Ameri- 
can Tract Soc., 164 N. Y. 30, 58 NE 
31, 51 LRA 241; Anderson v. Mc- 
Nulty, 149 App. Div. 735, 1384 NYS 21. 
(2) “The fact that a horse is running 
away unattended affords some evi- 
dence that the horse has been left 
unfastened or improperly and negli- 
gently secured, but does not neces- 
sarily indicate by whom he was so 
left in the absence of proof as to 
what person had control of him.” 
Hart v. Washington Park Club, 157 
Ill. 9, 18, 41 NE 620, 48 AmSR’ 298, 
29 LRA 49 92. 

Sufficiency of mere proof of injury 
as basis for doctrine generally see 


supra 778. 
20. ee supra § 768. 
21. S.—Atlas Powder Co. vy. 


Benson, 287 Fed. 797; Actiesselskabet 
Ingrid v. New Jersey Cents Rie €o; 
216 Fed, 72, 1382 CCA 316, LRAiI916B 
716; Courtney v. New York, Btes Rs 
Co., 213 Fed. 388, 

Ark.—Chiles v. Ft. Smith Commn. 
rer 139 Ark. 489, 216 SW 11, 8 ALR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment, of dekaddant or his servants.?2 
the Aoicine cannot be invoked where there is a 
divided responsibility?® and the accident is due in 


Cal.—Harrison v. Sutter St. R. Co., 
134 Cal, 549, 66 Pp 787, 55 LRA 608; 
Ld) vic Spreckels, 10 Cal. A. 287, 101 
ies 

Canal Zone.—Weeks v, Panama R. 
Co., 2 Canal Zone 211. 

Colo.—Velotta v. -Yampa_ Valley 
Coal Co., 63 Colo, 489, 167 P 971, LRA 
1918B 917. 

Ill.—Odum v. Corn Products Refin- 
ing Co., 173 Ill. A. 348; Bjornson v. 
Saccone, 88 Ill. A. 6. 

Ind.—Decatur v. Eady, 186 Ind. 205, 
115 NE 577, LRAI917E 242; Pitts- 
burgh, etc., R. Co. v. Hoffman, 57 Ind. 
A. 431, 107 NE 3815; National Biscuit 
Co. v. Wilson, 78 NE 251. 

Iowa. — Larrabee v. Des Moines 
pone etc., Co., 189 Iowa 319, 178 NW 


Mass.—Obertoni v. Boston, etc., R. 
ee 186 Mass. 481, 71 NE 980, 67 LRA 


Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Holmgren v. 
Red Lake Falls Milling Co., 169 Minn. 
268, 210 NW 1000; Sullivan v. Minne- 
apolis St. R. Co., 
NW 922; McGillivray v. Great North- 
ern R. Co., 138 Minn. 278, 164 NW 
922; Gould v. Winona Gas Coi, - 100 
Minn. 258, 111 NW 254, 10 LRANS 
889; Ulseth v. Crookston Lumber Co., 
97 Minn. 178, 106 NW 307. 

Mo.—Rice v. Chicago, etc., R. Co., 
153 Mo. A. 35, 131 SW 374; Raney v. 
Lachance, 96 Mo. A. 479, 70 SW 376. 

N. Y.—Slater v. Barnes, 241 N. Y. 
284, 149 NE 859; Wolf v. American 
Tract Soc., 164 N.Y. 30, 58 NE 31, 51 
LRA 241; ’Dalzell v. New York, etc., 
ve CO.) 136 App. Div. 329, 121 NYS 
28; Jack v. McCabe, 56 App. Div. 378, 
67 NYS 810; Allen v. Banks, 7 App. 
Div. 405, 39 NYS 1016; Robinson v. 
Empire City Subway Co., 53 Misc. 
593,.103 NYS 717. 

Okl.—Carter Oil Co. v. Independent 
Torpedo Co., 107 Okl. 209, 232 P 419. 

Pa.—East End Oil Co. v. Pennsyl- 
vania Torpedo Co., 190 Pa. 350, 42 A 
707;, Long v. Pennsylvania R. Co., 147 
Pa. 343, 28 A 459, 30 AmSR 733, 14 
LRA 741; St. Clair v. Edison Electric 


Light Co, 38 Pa. Super. 228. 

R. I,—taforrest v. O’Driscoll, 26 
Ri TD. 547, 59 A’ 923, 

Tex.—U. S. Torpedo Co. v. Liner, 


(Civ. A.) 300 SW 641. 

Va.—Peters v. Lynchburg Light, 
etc., Co., 108 Va. 333, 61 SE 745, 22 
LRANS 1188. 

Wash.—Lynch v. Ninemire Packing 
Co., 63 Wash. 423, 115 P 838, LRA 
1917E 178. 

W. Va.—Laurent v. United Fuel 
Gas Co., 101 W. Va. 499, 133 SE 116. 

Bng.—-Higgs Vv. Maynard, 12; Jun. 
N. S. 705; Crisp v. Thomas, 63 L. T. 
Rep. N. Ss. 756; Hanson v. Lancashire, 
etc., R. Co., 320 Wkly. Rep. 297. 

[a] Stationary and automatic ap- 
pliances.—It has been held that the 
rule does not apply where the appa- 
ratus which caused the injury is one 
that does not require direction or 
management in its operation and use, 
as in the case of an electric motor 
and connecting wires used to furnish 
power for elevators. Welch v. New 
Harper Hotel Co., 196 Ill. A. 94. 

Joint tort- feagors, application: of 
rule in actions against see supra § 
780 text and notes 16-18. 

Res ipsa loquitur applied in actions 
between master and servant see Mas- 
ter and Servant § 1201. 

Theory of the law in this respect 
as basis for doctrine see supra § 773. 

22.. U. S.—The Great Northern, 
251 Fed. 826, 163 CCA 660; Jeffreys v. 
Nebraska Bridge Supply, étc., Cor 257 
Fed, 932 [rev on other grounds 169 
Wed. 609, 95 CCA 137]. 

Cal.—Olson v. Whitthorne, 263 P 
518; O’Connor v. Mennie, 169 Cal. 217, 
146 P 674; Michener v. Hutton, (A.) 
258 P 707; Scellars wie Universal Serv. 
Everywhere, 68 Cal. A. 252, 228 P 879. 


161 Minn. 45, 200, 
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Accordingly 


Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 

Del, — Edmanson v. Wilmington, 
ete. Dract., 'Co,,) 32 Del.~17,7,..420> A, 
923: Sund vy. Wilmington, etc., Tract. 
Co., 31 Del. 328, 114 A 281; McGowan 
Vv. ‘Wilmington, etc. Tract. Co., 28 
Del. 281, 92 A 1015; Walls v. Windsor, 
28 Del. 265, 92 A 989; Welch v. Balti- 
more, etc., R. Co., 23 Del. 140, 76 A 50, 

Ill.— Schaller vy. Independent Brew- 
ing Assoc., 225 Ill. 492, 80 NE 334; 
Hart v. Washington Park Club, 157 
Ill. 9, 41 NE 620, 48 AmSR 298, 29 
LRA 492; Beckwitz v. Boynton, 235 
Ill. A. 469; Dawson v. Allen, 191 Ill. 
A. 399; Bonham vy. Winchester Re- 
peating Arms Co., 179 Ill. A. 469; 
Wojcynska v. Chicago Cons. Tract. 
Co., 156 Ill. A. 587; Independent 
Brewing Assoc. v. Schaller, 128 Ill. 
A. 533 [aff 225 Ill. 492, 80 NE 334]; 
Field v. Winheim, 123 Ill. A. 227, 

Ind.—Prest-O-Lite Co. v. Skeel, 182 
Ind. 593, 106 NE 365, AnnCasl1917A 
474; Looney v. Prest-O-Lite Co., 65 
Ind. A, 617, 117 NE 678; Knoefel v. 
Atkins, 40 Ind. A. 428, 81 NE 600. 

Ky.—-Louisville Lighting Cabi ys 
Owens, 105 SW 4385, 32 Kyl 283. 

Me.—Frederickson v. Central Wharf 
Towboat Co., 101 Me. 406, 64 A 666. 

Md.—Howser v. Cumberland, etc., 
R. Co., 80 Md. 146, 30 A 906, 45 AmSR 
332, 27 LRA 154. 

Mass.—Block v. Opera Holding Co., 
154 NE 761; Conley v. United Drug 
Co., 218 Mass. 238, 105 NE 975, LRA 
1915D 830; McNamara v. Boston, etc., 
R. Co., 202 Mass. 491, 89 NE 181. 

Minn.—Mathews v. Chicago, etc., R. 
Co., 162 Minn. 318, 202 NW 896; Sulli- 
van v. Minneapolis St. R. Co., 161 
Minn. 45, 200 NW 922; Kleinman v. 
Banner Laundry Co., 150 Minn. 515, 
186 NW 1238, 23 ALR 479; Narbonne 
v. Storer, 121 Minn. 505, 141 NW 835; 
Ulseth v. Crookston Lumber Co., 97 
Minn. 178, 106 NW 307. 

Mo.—Pronnecke v. Westliche Post 
Pub. Co., (A.) 291 SW 139; Clark v. 
Granby Min., ete., Co., (A.) 183 SW 
1099; Jorden v. St. Louis, ete., R. Co., 
122 Mo. A. 330, 99 SW 492. 

N. J.—Conover v. Delaware, etc., R. 
Co., 92 NiiJ. L. 602, 106 A384. 

N. Y.—Bradford v. Banker Bros. 
Co., 122 App. Div. 523, 107 NYS 450; 
Cross v. Koster, 17 App. Diy. 402, 45 
NYS 215; Schmidt v. Stern, 119 Misc. 
529, 196 NYS 727; Weber v. Lieber- 
man, 47 Misc. 593, 94 NYS 460. 

Oh.—St. Marys Gas Co. v. Brod- 
beck, 114 Oh. St. 423, 151 NE. 323; 
Smith v. Miller, 11 Oh. Cir. Ct. N. S. 
SUT) 8h) Ons Cir—-Ctinids 

Okl.—Carter Oil Co. v. Independent 
Torpedo Co., 107 Okl. 209, 232 P 419. 

Pa.—Fitzpatrick v. Penfield, 267 Pa. 
564, 109 A 653; Delahunt v. United 
Tel., etc., Co., 215 Pa. 241, 64 A 515, 
114 AmSR 958, 

Ey ak —Sylvia v. Newport ete Light 
Co., 45 R, I. 515, 124 A 289 

Tex.—U. 8. Torpedo Co. v. Liner, 
(Civ. A.) 300 SW 641; St. Louis, etc., 
R. Co. v. Cason, 59 Tex. Civ. A. 323, 
129. SW 394; Paris, etce.,, R. Co. v. 
Robinson, 58 Tex. Civ. A, 12, 114 SW 
658. 

Utah.—Denver, etc., R. Co. v. Ash- 
ton-Whyte-Skillecorn Co., 49 Utah 82, 
162 P 88, LRAI1917C 768. 

Va.—Peters v. Lynchburg Light, 
etc., Co., 108 Va. 333, 61 SH 745, 22 
LRANS 1188. 

Wash.—Lynch v. Ninemire Pack- 
ing Co., 68 Wash. 428, 115 P 888, LRA 
1917EH 178, 

W. Va.—lLaurent v. United Fuel 
Gas Co., 101 W. Va. 499, 133 SE 116. 

Wis.—Muster v. Chicago, ete., R. 
Co., 61 Wis. 325, 21 NW 223, 50 AmR 
141. 

And see cases supra note 21. 

[a] This rule “of course implies 
the exclusion from control, at least 
to any extent making possible his 
eontribution to the injury of the per- 
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part to the act of a third party over whom defend- 
ant has no control, or where the injuring agency 
is partly or entirely under the control or manage- 


son on whose behalf recovery is 
sought.” Mathews vy. Chicago, ete., R. 
Co., 162 Minn. 318, 321, 202 NW 896. 

[b] Miustrations.— (1) Where the 
cause of the tipping of a bucket for 
removing coal from a barge, whereby 
plaintiff's intestate was killed, was’ 
the insufficient fastening of its ‘latch, 
wholly within the control of deceased 
and his fellow workmen, employed by 
the contractor for doing the unload- 
ing for defendant who merely fur- 
nished the buckets and the power for 
hoisting, the doctrine of res ipsa 
loquitur does not apply, because the 
thing causing the accident was not 
under defendant’s control. Sylvia v. 
Newport Gas Light Co., 45 R. I. 515, 
124 A 289. (2) Where a casualty 
company inspected a boiler, fixed the 
resisting power, and insured the 
owner, and the boiler exploded while 
carrying a greater load, the doctrine 
of res ipsa loquitur did not apply to 
the casualty company, it not having 
charge of the operation of the boiler. 
Kleinman y. Banner Laundry Co., 150 
Minn. 515, 186 NW 123, 23 ALR 479. 
(3) Where defendant furnished .an 
electrical lamp and current to an in- 
dependent contractor engaged to var- 
nish some iron tanks, and an em- 
ployee of the latter, while varnishing 
the inside of one of the tanks, was 
injured by an explosion of the fumes 
given off by the freshly varnished 
surface alleged to have occurred be- 
cause of the unsafe character of the 
lamps supplied, the doctrine of res 
ipsa loquitur cannot be applied as 
against defendant as the electric 
lamp and its appliances were not un- 
der control of defendant or its serv- 
ants. Independent Brewing Assoc. v. 
Schaller, 128 Ill, A. 533 [aff 225 Ill. 
492, 80 NE 334]. (4) Where an owner 
in general control of a building al- 
lowed the steam contractor ‘to bring 
radiators long before the time for in- 
stallation, and a radiator originally 
placed on its side by employees of 
the steam contractor was moved by 
others during the laying of the floor, 
and left standing on rubbish so that 
it fell over on another contractor’s 
workman, the rule of res ipsa loqui- 
tur was applicable as against the 
owner, he being in general control of 
the building, but not as against the 
steam . contractor who had _ not 
touched the radiators since delivered. 
Schmidt v. Stern, 119 Misc. 529, 581, 
196 NYS 727 (“Regardless, however, 
of the identity of the persons orig- 
inally responsible for placing the 
radiator upon the rubbish pile re- 
ferred to, we are of the opinion that, 
as to the owner, the same rule res 
ipsa loquitur that shifts the burden 
of evidence upon the point of negli- 
gence, also shifts the burden of evi- 
dence upon the point of the identity 
of the party legally responsible, and 
calls upon the owner to overcome the 
presumption against it arising out of 
its ownership, custody and general 
control of the building’’). 

Liability of master for negligent 
acts of servants see Master and Serv- 
ant §§ 1451-1510. 

23. Cal.—White v. Spreckels, 10 
Cal. A. 287, 101 P 920. 

Ill.—Loehner v. North Chicago St. 
Rw Co.,, 116. Ts: As< 365. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Sullivan v. 
Minneapolis St. R. Co., 161 Minn. 45, 
200 NW 922, 

Va.—Peters. v. Lynchburg Light, 
etc., Co., 108 Va, 333, 61 SH 745, 22 
LRANS 1188. 

W. Va—Laurent vy. United Fuel 
Gas Co., 101 W. Va. 499, 183 SH 116. 

[a] For example, as in the case of 
a collision between vehicles. Pitts- 
burgh, etc., R. Co. v. Hoffman, 57 Ind. 
A. 431, 107 NE 315. And see cases 
supra § 775 nate 64 [a]. 

Loehner v, North Chicago St 
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ment of plaintiff.?® 


for his own purposes.?? 


dent.?8 


R. Co., 116 Ill. A. 365; Union Tract. 
Co. v. Mann, 72 Ind. A. 50, 124 NE 
510; Sullivan v. Minneapolis St. R. 
Co., 161 Minn. 45, 200 NW 922; Riggs- 
by v. Tritton, 143 Va. 903, 129 SEH 
493, 45 ALR 280. 

25. U. S.—Courtney v. New York, 
etc., R. Co.,.213 Fed. 388. 

Cal.—White v. Spreckels, 10 Cal. A. 
287, 101 P 920. 

Til.— Schaller v. Independent Brew- 
ing Assoc., 225 Ill. 492, 80 NE 334; 
Bonham v. Winchester Repeating 
Arms Co., 179 Ill. A. 469; Odum v. 
Corn Products Refining Co., 173 Ill. A. 
348. 

Minn. — Holmgren v. Red Lake 
Falls Milling Co., 169 Minn. 268, 210 
NW 1000; Mathews v. Chicago, etc., 
R. Co., 162 Minn. 3138, 202 NW _ 896. 

N. Y.—Slater v. Barnes, 241 N. Y. 
284, 149 NE 859; Curtis v. New York, 
etc., R. Co., 159° App. Div.) 757,144 
NYS 1007. 

Okl.—Hastern Torpedo, etc., Co. v. 
Shelts, 121 Okl. 129, 247 P 974; Carter 
Oil Co. v. Independent Torpedo Co., 
107 Okl, 209, 232 P 419. 

R. I.—Sylvia v. Newport Gas Light 
Co., 45 R. I. 515, 124 A 289. : 

Va.—Peters v. Lynchburg Light, 
etc., Co., 108 Va. 333, 61 SH 745, 22 
LRANS 1188. 

Wash.—Lynch v. Ninemire Pack- 
ing Co., 63 Wash, 423, 115 P 838, LRA 
1917E 178. 

[a] “That alone is an insurmount- 
able obstacle to the application of the 
res ipsa rule. Legally, it prevents 
the thing speaking for itself in proof 
of negligence.”” Mathews v. Chicago, 
etc., R. Co., 162 Minn: 313, 321, 202 
NW’ 896. 

[b] Where plaintiff furnished a 
part of the apparatus which caused 
the injury and defendant furnished 
the remainder, the doctrine does not 


apply. Carter Oil Co. v. Independent 
Torpedo Co. 107 Oklis 209;° 232 .P 
419. 


26. Van Horn v. Pacific Refining, 
ete.,, (Cov, 27: (Cal (Al! 105,. 148 Psgbt. 

27. McNamara v. Boston, etc, R. 
Co., 202 Mass. 491, 89 NE 131. 

28. National Biscuit Co. v. Wilson, 
(Ind. A.) 78 NE 251, 252; McNamara 
v. Boston, etc., R. Co., 202 Mass, 491, 
89 NE 131; Hastern Torpedo, etc., Co. 
v. Shelts, 121 Okl.:129, 247 P 974; 
Carter Oil Co. v. Independent Tor- 
pedo Co., 107 Okl. 209, 232: P 419; 
U. S. Torpedo Co. v. Liner, (Tex. Civ. 
A.) 300 SW 641. 

“In order that the doctrine of res 
ipsa loquitur be applicable in a given 
instance, it must appear that both 
the duty of inspection and use were 
in the control of the party charged at 
the time of the injury.’ National 
Biscuit Co. v. Wilson, supra. To 
same effect Delaware, etc., Co. v. Dix, 
188 Fed. 901, 110 CCA 535. 

29. Goldman, etc., Bottling Co. v. 
Sindell, 140 Md. 488, 117 A 866. 

[a] The “control” referred to in 
the statements and definitions of the 
doctrine of res ipsa loquitur is not 
necessarily control of the injurious 


The rule that the exclusive 
control and management of the appliance or thing 
causing the injury must be shown to have been in 
defendant does not mean actual physical control, 
but refers to the right of such control,?® and the 
fact that the thing which caused the injury was the 
property of another does not prevent the applica- 
tion of the rule if it was in the possession, and 
‘under the control, of defendant and used by him 
According to some authori- 
ties, in order to invoke the doctrine, it must appear 
that the injuring agency was under the control or 
management of defendant at the time of the acci- 
However, it has been held that there is 
nothing in the reason for the rule or the principles 
upon which it is founded to support the contention 
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agency at the time of the injury, but 
its control at the time of the negli- 
gent act which caused the injury. 
Goldman, ete., Bottling Co. v. Sindell, 
140 Md. 488, 117 A 866. 

30. Rost v. Kee, etc., Dairy Co., 
216 Ill. A. 497; Goldman, etc., Bot- 
tling Co. v. Sindell, 140 Md. 488, 117 
A 866. 

[a] Dlustration.—In an action for 
injury sustained by drinking bits of 
broken glass in a bottle of milk sold 
by defendant, where the evidence 
showed the way defendant conducted 
its business and that up to the time 
the bottle was delivered to plaintiff 
it was under its control, such evi- 
dence sufficiently shows that some- 
where, and it is not important just 
where, between cleansing and _ the 
final delivery of the bottle to plain- 
tiff, defendant was guilty of negli- 
gence. Rost v. Kee, etc., Dairy Co., 
216 Ill. A. 497, 504 (‘In most of the 
cases it will be observed the machine 
or apparatus, place or thing, that was 
the cause of the injury at the time, 
was under the exclusive control and 
management of the defendant. In 
the instant case, however, as the evi- 
dence shows that the cause of the in- 
jury was the voluntary delivery by 
the defendant to the plaintiff of the 
instrument itself, and with the in- 
tention that its contents should be 
consumed, physical control and man- 
agement at the time of the injury, 
that is, at the time the milk was be- 
ing drunk, and with it the broken 
bits of glass taken in, was unim- 
portant and immaterial’). 

Presumptions in actions to recover 
for injuries because of unfitness of 
food see Food § 103. 

31. Jones v. Riverside Bridge Co., 
70 W.. Va. 374, 73 SE 942. 

[a] Tlustration.—Where plaintiff 
was injured by a board which fell on 
him and the evidence showed that de- 
fendant’s servants were working at 
the point or place from which the 
board fell and were using boards in 
connection with their work, it ‘suffi- 
ciently established defendant’s re- 
sponsibility for the agency causing 
the injury so as to warrant the ap- 
plication of the doctrine of res ipsa 
loquitur in favor of plaintiff. Jones 
v. Riverside Bridge Co., 70 W.- Va. 
874, 73 SE 942. 

32. See supra § 770. 

33. U. S.—Sweeney v. Erving, 225 
U. S. 238, 38 SCt 416, 57 L.'ed. 815, 
AnnCas1914D 905; Inland, ete., Coast- 
ing Co.)vwi Dolson, 139 "UU: 5S) 551)! 11 
SCt 6538, 35 L. ed. 270; Dierks Lum- 
ber, ete, ‘Co. v. Browne 219. iar) 
732; Atlas Powder Co. v. Benson, 287 
Fed. 797; Nebraska Bridge, etc., Lum- 
ber Co. v. Jeffery, 169 Fed. 609, 95 
CCA 137; Leyland v. Holmes, 153 Fed. 
557, 82 CCA 511; Warn v. Davis Oil 
Co., 61 Fed. 631; Grimsley v. Hankins, 
46 Fed. 400. 

Ala.—Alabama Great Southern R. 
Co. v. Sanders, 145 Ala. 449, 40 S 402; 
Central of Georgia R. Co. v. Turner, 
145 Ala. 441, 40 S 355; Southern R. 
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that its application is so limited,?® and that under 
some circumstances it is sufficient if it appears that 
the injuring agency was in the control of defend- 
ant at the time of the negligent act which caused 
the injury, although not in his control at the time 
of the accident.*° e ¢ 
trol or management of the agency causing the injury 
by defendant is not required, but such fact, as in 
other cases, may be established by evidence suffi- 
cient to warrant the inference of its existence.** 

[§ 782] (3) Operation and Effect of Doctrine— 
(a) In General. 
negligence arising by virtue of the doctrine of res 
ipsa loquitur®? is not conclusive of the question, but 
may be overcome by any appropriate evidence.** 
However, where the circumstances of the particular 


Conclusive evidence of the con- 


The presumption or inference of 


ae v. Crowder, 180 Ala. 256, 30 S 

Ark.—Southwestern Tel., etc., Co. 
v. Bruce, 89 Ark, 581, 117 SW 564; 
Jacks v. Reeves, 78 Ark. 426, 95 SW 
781; Little Rock, etc., R. Co. v. Har- 
rell, 58 Ark, 454, 25 SW 117. 

Cal.—Maryland Casualty Co. v. 
Matson Nav. Co., 177 Cal. 610, 171 P 
427; Cody v. Market St. R. Co., 148 
Cal. 90, 82. P 666; Dixon v. Pluns, 3 
Cal. Unrep. Cas. 735, 31 P 931; Giorg- 
etti_ v. Wollaston, (A.). 257 P 109; 
Scellars v. Universal Serv. Hvery- 
where, 68 Cal, A. 252, 228-P 879. 

Conn.—Hunt v. Central Vermont R. 
Co., 99 Conn, 657, 122 A 563; Barber 
v. Manchester, 72 Conn. 675, 45 A 
1014; Lennon v. Rawitzer, 57 Conn. 
583, 19 A 334. 

D. C.—Sullivan vy. Capital Tract. 
Co., 34 App. 358. 

Ga.—Chenall v. Palmer Brick Co., 
117 Ga. 106, 43 SE 443; Southern R. 
Co. v., Early, 105 Ga..512, 31 SH 187; 
Sinkovitz v. Peters Land Co., 5 Ga. A. 
788, 64 SE: 93. 


Hawaii.—Morgan v. Yamada, 26 
Hawaii 17. . 
Ill.— Chicago Union Tract. Co. v. 


Giese, 229 Ill. 260, 82 NE 232; Schal- 


.ler v. Independent Brewing Assoc., 


225 Ill. 492, 80 NE 334; Toledo, etc., 
R. Co. v. Larmon, 67 Ill. 68; Illinois 
Cent. R. Co. v. Mills, 42 Ill. 407; En- 
right v. Chicago, City: R. 'Co.; Peés.111. 
A. 163; Garner v. Chicago Cons. Tract. 
Co., 150 Ill. A. 149; Goddard v. Enzler, 
123 Ill. A..108 [aff 222 Ill. 462, 78 NE 
805]; Payne v. Halstead, 44 Ill. A, 97. 
Ind.—Decatur y. Eady, 186 Ind. 205, 
115 NE 577, LRA1917E 242; Pitts- 
burgh, etc., R. Co. v. Higgs, 165 Ind. 
694, 76 NE 299, 4 LRANS 1081; 
Evansville, etce., R. Co. v. Mills, 87 
Ind, A. 598, 77 NE 608. 
Iowa.—Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373; Weber v. Chicago, etc., R. Co., 
151 NW 852. 
Kan.—Metropolitan St. R. Co. v. 
Mie ek 74\ Kan, 244, 86 P 131, 89 P 
Ky.—Paducah Tract. Co. v. Baker, 
Leas 360, 113 SW 449, 18 LRANS 
Md.—Benedict v. Potts, 88 Md. 52, 
40 LRA 1067, 41 LRA 478. 
Minn.—City Water Power Co. v. 
Fergus Falls, 113 Minn. 33, 128 NW 
817, 32 LRANS 59, AnnCas1912A 108; 
Isherwood v. H. L. Jenkins Lumber 
Co., 84 Minn, 423, 87 NW 9381. 
Miss.—Young v. Illinois Cent. R. 
Co., 88 Miss. 446, 40 S 870. 
Mo.—Redmon v. Metropolitan St. 
R. Co., 185° Mo. 1,. 84° SW. 26, 105 
AmSR 558; Watson v. Chicago Great 
Western R. Co., (A.) 287 SW 813; 
Stroud v. Booth Cold Storage Co.,- 
(A.) 285 SW 165; Scott v. Davis, 216 
Mo. A. 530, 270 SW 433; Brown v. 
Consolidated Light, ete., Co., 137 Mo. 
A. 718, 109 SW 1032; Evers v. Wig- 
gins Ferry Co., 116 Mo. A. 130, 92 SW 
118; Aston v. St. Louis Transit Co., 
105 Mo. A, 226, 79 SW 999; Logan v. 
Wabash Western R. Co., 48 Mo. A, 71; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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case are such that the doctrine is applicable, it oper- 
ates to establish a prima facie case for plaintiff,*4 


Clay v. Chicago, ete., R. Co., 17 Mo. A. 


Mont.—Lyon v. ate e: ete., R: 
Co., 50 Mont. 532, 148 P 386. 
N. Y.—Cunningham v. Dady, 191 


N. Y. 152, 83 NE 689; Huscher v. New 
York, ete., Hlectric Light, etc., Co., 
158 App. Div. 422, 143 NYS 639; Mc- 
Nulty v. Ludwig, 125 App. Div. 291, 
109 NYS 703; Wolpers v. New York, 
etc., Electric ‘Light, etc., Co.; 91. App. 
Div. 424, 86 NYS 845; Connor v. Koch, 
89 App. "Div. 33, 85 NYS 93; Jones v. 
Union, RK... Co.; 18 App. Div. 267, 46 
NYS 321; Clarke vy. Nassau Electric 
Ere COs 9 App. Div. 51, 41 NYS. 78; 
Cosuli¢ch y. Standard Oil Gon bos.NG yy. 
Super. 384, 14 NYSt 713 [rev on other 
grounds 122 N. Y. 118, 25 NE 259, 19 
AmSR 475]. 


N. C.—Page v. Camp Mfg. Co., 180 
N. C. 330, 104 SE 667; Overcash v. 
Charlotte Electric R., ’ete., Co., 144 


INe 626725275 fy, SB) Sit Ts 12 AnnCas 1040; 
Fitzgerald v. Southern R. Co., 141 
N.C. 530; 54 SE 391, 6 LRANS 337. 

Oh. —Cincinnati R. Omnibus Co. v. 
ze 14 OhS&CP 679, 6 OhNPNS 

Okl.—Carter Oil Co. v. Independ- 
ae Torpedo Co., 107 Okl. 209, 232 P 

Or.—Duntley v. Inman, 42 Or. 334, 
70 P 529, 59 LRA 785; Chaperon v. 
Portland Electric Co., 41 Or. 39, 67 
P 928. 

Pa.—Stearns v. Ontario Spinning 
Co., 184 Pa. 519, 39 A 292, 63 AmSR 
807, 39 LRA 842. 

R. I.—Enos v. Rhode Island Sub- 
upbanwR./CO.; e289 Tr 29m, Gi Ao by 1:2 
LRANS 244; Murray vy. Pawtuxet 
hee ees Db. Reo Cog 25 Re: 2095055 A 


S. C.—Stembridge v. Southern R. 
Co., 65 S. C. 440, 48 SE 968; Steele v. 
Southern R. Com iso ise .G: 389, 33 SH 
509, 74 AmSR 156; Joyner v. South 
Carolina R. Co., 26 S. C. 49, 1 SE 52. 

Tenn.—Illinois Cent. R. Co. v. Por- 
ter, 117 Tenn. 13, 94 SW 666, 10 Ann 
Cas 789; Gorsuch v. Swan, 109 Tenn. 
36, 69 SW 1113, 97 AmSR 836, 

Tex.—Davis v. Galveston, etc., R. 
Co., 42 Tex. Civ. A. 55, 93 SW 222; 
St. Louis Southwestern R. Co. v. 
Parks, (Civ. A.) 73 SW 439. 

Utah.—Paul v. ‘Salt Lake City R. 
Co., 34 Utah 1, 95 P 363; Dearden v. 
San Pedro, etc., R. Co., 33 Utah 147, 
93. P. 2713 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129 SE 493, 45 ALR 280. 

Wash.—Anderson vy. McCarthy Dry 
Goods Co., 49 Wash. 398, 95. P 325, 
126 AmSR 870, 16 LRANS 981. 

W. Va.—Jones v. Riverside Bridge 
Co., 70 W. Va. 374, 738 SE 942; New- 
house v. Kanawha, etc., R. Co., 62 
W. Va. 562, 59 SE 1071; Snyder v. 
Wheeling Electric Co., 48 W. Va. 661, 
28 SE 733, 64 AmSR 922, 39 LRA 


499. 

Wis.—Spaulding v. Chicago, etc., 
R. Co., 33 Wis. 582. 

And see cases infra § 784. 

[a] In WMichigan.— Where’ the 


doctrine of res ipsa loquitur is de- 
nied in terms but apparently recog- 
nized in applications (see supra 
§ 768 notes 55-59), the inference aris- 
ing as to the negligence of defendant 
is open to rebuttal. Congdon v. De- 
troit, etc., R. Co., 179 Mich. 175, 146 
NW 118; Sewell v. Detroit United 
Rw Co., 458 Mich. 407,'123 SW 2. 

Absence or unavailability of other 
evidence as condition to operation 
of doctrine see supra § 774. 

34. Ala.—Birmingham Union 
Co. v. Hale, 90 Ala. 8, 8 S 
AmSR 748. 

Ariz.—Verde Tunnel, etc., R. Co. v. 
Stevenson, 22 Ariz. 188, 196 P 164. 

Ark.—Arkansas Light, etce., Co. v. 
Jackson, 166 Ark. 633, 267 SW 359; 
Southwestern Tel., etc., Co. v. Bruce, 
89 Ark. 581, 117 SW 564. 
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Cal.—Connor v. Atchison, ete, R. 
Cos 1897 Cals 150207 P3788 222 ALR 
1462; O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Gordon v. Roberts, 
162, Cal. 506, 123.2 288; Kahn v. 
Triest-Rosenberg Cap Co., 139 Cal. 
340, 73 P 164; Gordon v. Roberts, 30 
CalkiwA. 076, 246% Pex lb; Ingalls iv: 
Monte Cristo Oil, etc., Co., 23 Cal. A. 
652, 139 P97. 

Del.—Edmanson _ v. 


Wilmington, 
aoa Tract. Co., .32 \ Del: 


177, 120 A 


bD. C.—Sullivan v. Capital Tract. 
Co., 34 App. 358; Kohner v. Capital 
pcs Co., 22 App. 181, 62 LRANS 

75. 

Ga.—Bonita Theatre v. Bridges, 31 
Ga. A. 798, 122 SE 255; Sinkovitz v. 
Peters Land Co., 5 Ga. A. 788, 64 
SE 93. 

Hawaii.—Morgan vy. 26 
Hawaii 17. 

Ill.—Feldman v. Chicago R. Cos., 
289 Ill. 25, 124 NE 334, 6 ALR 1291 
[rev 212 Tll. A. 482]; Vischer v. 
Northwestern El. R. Co., 256 Ill. 572, 
100 NE 270; Chicago Union Tract. 


Yamada, 


‘Co. v. Giese, 229 Ill. 260, 82 NE 232; 


Chicago City R. Co. v. Carroll, 206 
Tll. 318, 68 NE 1087 [aff 102 Ill. A. 
202]; Hart v. Washington Park Club, 
157 Ill. 9, 41 NE 620, 48 AmSR 298, 
29 LRA 492; Masten v. Cousins, 216 
Ill. A. 268; Mueller. Bros. Art, ete., 
Co. v. Fulton St. Wholesale Market 
Co., 181 Tl. As 685;° Britton v. iSt. 
Louis Transfer Co, 155 Ill. A. 317. 

Ind.—Pittsburgh, ete, R. Co. v. 
Arnott, 189 Ind. 350, 126 NE 13; De- 
ecatur v. Eady, 186 Ind. 205, 115 NE 
577, LRAI1917E 242; Pittsburgh, etc., 
R. Co. v. Hoffman, 57 Ind. A. 431, 107 
NE 315. 

Iowa.—Larrabee v. Des Moines 
Tent, etc., Co., 189 Iowa 319, 178 NW 
373; Weber vy. Chicago, etc., R. Co., 
151 NW 852; Connolly v. Des Moines 
Inv. Co., 130 Iowa 633, 105 NW 400. 

Kan.—Metropolitan St. R. Co. v. 
Warren, 74 Kan. 244, 86 P 131, 89 
P 656. 

La.—Dotson v. Louisiana Cent. 
Lumber Co., 144 La. 78, 80 S 205; 
Noble v. Southland Lumber Co., Inc., 
4 La. A. 281. ; 

Mass.—Washburn v. R. F. Owens 
Co., 252 Mass. 47, 147 NE 564; Hull 
v. Berkshire St. R. Co., 217 Mass. 
361, 104 NE 747, 5 ALR 1330. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 

Miss.—Alabama, ete, R. Co. v. 
Groome, 97 Miss. 201, 52 S 703. 

Mo.—Meade v. Missouri Water, 
etc., Supply Co., 300 SW 515; Roscoe 
v. Metropolitan St. R. Co., 202 Mo. 
576, 101 SW 32; Gannon v. Laclede 
Gaslight Co., 145 Mo. 502, 46 SW 
968, 47 SW 907, 48 LRA 505; Clark 
v. Chicago, etc., R. Co., 128 Mo. 197, 
29 SW 1013; Detrich v. Metropolitan 
St. R. Co., 143 Mo. A: 176,.127 SW 
603; Freeman v. Foreman, 141 Mo. 
A. 359, 125 SW 524; Gallagher v. 
Edison Illum. Co., 72 Mo. A. 576. 

Mont.—Lyon v. Chicago, ete, R. 
Co., 50 Mont. 532, 148 P 386. 

N. J.—National Sheet Metal Roof- 
ing Co. v. New York Tel. Co., (Sup.) 
137 A 409; Mannon v. Vesper Lodge 
HOO OUR, EO IN. Soar 206 hs Ge A. 
784; Higgins v. Goerke- Krich Co., 91 
Nebo 464, 103 A 37; Mumma. v. 
Easton, etc., R. Co., 73 Ne Ja 653, 
65 A 208; Bien v. Unger, 64 N. J. L. 
596, 46 A 593; Trenton Pass. R. Co. 
v. Cooper, 60 AG TEA 219, 37 A 730, 
64 AmSR 592, 38 LRA 687. 

N. Y.—Plumb v. Richmond Light, 
ete., Co., 233 N. Y. 285, 135 NE 504, 


25 ALR 685; Seybolt v. New York, 
6te,, Ria Co.;)" 9b. Na Y..1062,).47-) AmR 
75; Courtney v. Gainsborough Stu- 


dios, 186 App. Div. 820, 174 NYS 
855; Curtis v. New York, etc., R. Co., 
159 App. Div. 757, 144 NYS 1007; 
Duerr v. Consolidated Gas Co., 86 
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which, if unexplained,*® carries the question of neg- 
ligence to the jury* as sufficient to warrant a find- 


App. Div. 14, 838 NYS 714; Wiley v. 
Bondy, 23 Misc. 658, 52 NYS 68. 

N. C.—Modlin v. Simmons, 183 oN. 
C. 63, 110 SE 661; White v. Hines, 182 
IN-EAC 2210-55609 SE 381; Dunn v. John 
L. Roper Lumber Co., 172 .N.2 Ce229, 
90 SE 18; Mizzell v. Branning Mfg. 
Co., 158 NaC 265, 73 SE 802; Ellis 
vy, Portsmouth, etc., 4 Co; 24 N. C. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800; Hal- 
terman v. Hansard, 4 Oh. A. 268, 22 
Oh. .O1r./ Cts. Ne Seas: 

Or.—Boyd v. Portland Electric Co., 
40. Ors 126, 66 P 576, 57 LRA 619. 

R. I.—Sylvia v. Newport Gas 
Light (Co.;-/45, (Ra. Ts 5052-194 Ae 28'0- 
aie v. Waldron, 19 R. I. 369, 33 A 

S. C.—Shelton v. Southern R. Co., 
86 S. C. 98, 67 SE 899; Sullivan v. 
Charleston, ‘etc. Re Coy 85 S.-C; 532, 
67 SE 905; Doolittle v. Southern R. 
Co., 62. S. ‘c! 130, 40 SE 133; Steele 
v. Southern R. Co., bO7 Sse 389, 33 SE 
509, 74 AmSR 756; Joyner v. South 
Carolina R. Co., 26 S. C. 49, 1 SE 52. 

Utah.—Dearden v. San Pedro, etce., 
R:- Co.,* 33 Utah, 147,93) P4271; 

Vt._-Humphrey v. Twin State Gas, 
ete., Co., 100 Vt. 414, 139 A 440; 
Spinney V. Hooker, 92 Vt. 146, 102 A 
53; Houston v. Brush, 66 Vt. 331, 
29 A 380. 

Va.—Washington-Virginia R. Co. 
v. Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCas1913E 546. 

Wash.—Poth v. Dexter Horton 
Est., 140 Wash. 272, 248 P 374; Wod- 
nik v. Luna Park Amusement Co., 69 
Wash. 638, 125 P 941, 42 LRANS 
1070; Lynch v. Ninemire Packing Co., 
63 Wash. 423, 115 P 838, LRA1917E 
178; Anderson v. McCarthy Dry 
Goods Co., 49 Wash. 398, 95 P 325, 
126 AmSR 870, 16 LRANS 931. 

W. Va.—Laurent v. United Fuel 
Gas Co., 101 W. Va. 499, 133 SE 116; 
Jankey v. Hope Natural Gas Co., 98 
W. Va. 412, 127 SE 199; Snyder v. 
Wheeling Electric Co., 43 W. Va. 661, 
ate SE 733, 64 AmSR 922, 39 LRA 
499, 

“The rule... when properly ap- 
plied, operates to make out a prima 
facie case, but goes no further.” 
Lyon v. Chicago, ete. R. Co. 50 
Mont. 532, 537, 148 P 386. 

[a] The terms “res ipsa loquitur” 
and “prima facie case’”’ are often used 
interchangeably. - White v. Hines, 
182 N. C. 276, 109 SE 31. A 

35. See infra § 784. 

36. U. S.—Sweeney v. Ewing, 228 
UW. Si 233, 33 SCt 416,57 L. ed. 815, 
AnnCas1914D 905; Delaware, etc., Co. 
v. Dix, 188 Fed. "901, 110 CCA 7535; 
Leyland v. Holmes, 153 Fed. 557, 33 
CCA 511; Jensen v. The Joseph B. 
Thomas, 81 Fed. 578. 

Ala.—Tennessee Coal, ete., Co. v. 
Hayes, 97 Ala. 201, 12 S 98; Birming- 
ham Union R. Co. v. Hale, 90 Ala. 8, 
8 S 142, 24 AmSR 748. 

Cal.—O’Connor v. Mennie, 169 Cal. 
217, 146 P 674; Kahn vy. Triest Rosen- 
berg Cap Co., 39 -€al:°. 340; 73 P 
164; Renfro v. Fresno City R. Co., 2 
Cal. -A.. 32%, “84 Bi:357. 

Colo. —Colorado Springs, etc., R. 
Co.. v.: Reese,’ 69 Colo, 1, 169 P 572; 
Denver Cons. Blectric Co. vy. Law- 
rence, 31 Colo. 301,73 P 39. 

Del.—Wood v. Wilmington Otty ARs 
Co., 21 Del. 369, 64 A 246. 

Ga.—Sinkovitz v. Peters Land Co., 
5 Ga. A. 788, 64 SE 93. 

Ill.— Hill v. Chicago City R. Co., 
126. Ill. A; 152;- Cook v.’ Piper, 79° Tl. 
A. 291, 

Iowa.—Larrabee v. Des _ Moines 
Tent, etc.,’ Co.,| 189 Iowa 319, 178 
NW 3873; Whittlesey v. Burlington, 
ete.,, R. Co., 121 Iowa 597, 90 NW 
516, 97 NW 66. 

Ky.—Louisville, etce., R. Co. v. Da- 
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ing of negligence and support a recovery based | thereon.27 


vis, 115 Ky. 270, 71 SW 658, 24 KyL 
1415. 


Md.—Decola v. Cowan, 102 Md..551, 
62 A 1026. 

Mass.—Minihan v. Boston El. R. 
Co., 197 Mass. 867, 883 NE 871; Ma- 
gee v. New York, ete, R. Co., 195 
Mass. 111, 80 NE 689; Griffin v. Bos- 
ton, etc., R. Co., 148 Mass. 143, 19 NE 
166, 12 AmSR 526, 1 LRA 698. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 

Mo.—Myers v. Independence City, 
189 SW 816; Chadwick v. St. Louis 
Transit Co., 195 Mo. 517, 98 SW 798; 
Gannon vy. Laclede Gaslight Co., 145 
Mo. 502, 46 SW 968, 47 SW 907, 43 
LRA 505; Brod v. St. Louis Transit 
Co. 1S s Mor Ay) 202, 991,09 SAV 6998; 
Thompson v. St. Louis, etc., R. Co., 
111 Mo. A. 465, 86 SW 465. 

Mont.—Hardesty v. Largey Lum- 
ber Co., 34 Mont. 151, 86 P 29. 

Nebr.—Burlington, ete, R. Co. v. 
Westover, 4 Nebr. 268. 

N. Y.—Plumb wv. Richmond Light, 
ete., Co., 2338 N. Y. 285, 185 NE 504, 
25 ALR 685; Kay v. Metropolitan St. 
Re (Cong al63 Nic... 447,27 57) NB vb71; 
Klinger v. United Tract. Co., 92 App. 
Div. 100, 87 NYS 864; Duerr v. Con- 
solidated Gas Co., 86 App. Div. 14, 83 
NYS 714; Griffen v. Manice, 47 App. 
Div. 70, 62 NYS 364; Konigsberg v. 
Davis, 57 Misc. 630, 108 NYS 595; 
Crane v. Miller, 108 NYS 1015. 

N. C.—Modlin v. Simmons, 183 N. 
C. 68, 110 SE 661; Bertie Cotton Oil 
Co. v. Atlantic Coast Line R. CO., 
183 N. C. 95, 110 SE 660; Page v. 
Camp Mfg. Co., 180 N. C. 330, 104. SE 
667;. Ridge v. Norfolk Southern R. 
Co., 167. N. C. 510, 83 SE 762, LRA 
1917E 215; Kiger v. Lipfert Scales 
Co.;. 162. N, C:.133;) 78 SE 76; Turner 
v. Southern Power Co., 154 N. C. 
131, 69 SE 767, 82 LRANS - 848; 
Morrisett v. Elizabeth City Cotton 
Mills, 151 N. C. 31; 65 SE 514; Fitz- 
‘gerald v. Southern R. Co., 141 Nic. 
530, 54 SE 391, 6 LRANS 337; Ross 
Nv. Double Shonls Cotton Mills, 140 -N. 
C, 145, 52: SH.12%, 1), LRANS. 2:98; 
Stewart v. Van Deventer Carpet Co.,, 
138 N. C. 60, 50 SE 562; Womble v. 
Merchants’ Grocery Co., 185 N. C. 
474, 47 SE 493; Simpson v. Enfield 
Lumber Co., 1338 N. C. 95, 45 SE 469; 
Ellis v. Portsmouth, ete., R. Co., 24 
N.C. 1388. 

Oh.—St. Marys Gas Co. v. Brod- 
beck, ,114 Oh. St,» 423;, 151° NE 323; 
Cincinnati Tract. Co. v. Holzenkamp, 
74 Oh, St. 379, 78 NE 529, 113 AmSR 
980, 6 LRANS 800. 

Pa.=-Shafer v. Lacock, 168 Pa. 497, 
32 A 44, 29.:LRA 254; Majestic 
Amusement COV. Standard Cigar 
Co., 79 Pa. Super. 3809; Fisher v. 
Ruch, 12 Pa. Super. 240; Wood v. 
Roxborough, etc, R. Co., 12 Montg. 
Co. 155. 

R. IL—Gorman v. Hand Brewing 
Co., 28 R. I. 180, 66 A 209; Ellis v. 
Waldron, 19 R. I. 369, 33 A 869. 

S. C.—Doolittle v. Southern R. Co., 
62 S. C. 130, 40 SE 133. 

Tex.—Galveston, ete., R. Co. v. 
Knippa, (Civ. A.) 27 SW 730; Galves- 
ton, etc., R. Co. v. Dolores Land, ete., 
Co., (Civ. A.) 26 SW 79. 

Utah.—Dearden v. San seers ete:, 
R. 'Co., 33: Utah 147,93; P 27 

Vt.—Spinney v. Hooker, aD vt. 146, 
102 A 538; Desmarchier v. Frost, 91 
Wii 138; 99 A 782; Houston v. Brush, 
66 Vt. 331, 29 A 380. 

Va.—Washington-Virginia .R. Co. 
v. Bouknight, 113 Va. 696, 75 SE 
1032, AnnCas1913E 546; Richmond 
R., ete., Co. v. Hudgins, 100 Va. 409, 
41 SE 736. \ 

Wash.—Anderson v. McCarthy Dry 
Goods Co., 49 Wash. 398, 95 P ‘825, 
126 AmSR 870, 16 LRANS 931; La 
Bee v. Sultan Logging Co., 47 Wash. 
57, 91 P 560, 20. LRANS 405. 

'W. Va.—Jones v. Riverside Bridge 
Co., 70 W. Va. 374, 73 SE 942; Bice 
v. Wheeling Hlectrical Co., 62 W. Va. 


685, 59 SE 626; Snyder v. Wheeling 
Blectrical Co., 43 W. Va. 661,-28 SE 
733, 64 AmSR 922, 39 LRA 499. 

Wis.—Rost v. ‘Roberts, 180' Wis. 
207, 192 NW 388; Mulcairns v. Janes- 
ville, 67 Wis. 24, 29 NW 565. 

Eng.—Piggot v. Eastern Counties 
R. Co., 3 C. B. 229, 54 ECL 229, 136 
Reprint 92; Scott -v. London, etce., 
Docks Co., 3 H. & C. 596, 159 Reprint 
665. 

[a] In Michigan, where the doc- 
trine of res ipsa loquitur is, denied 
in terms (see supra § 768 notes 55— 
59), the presumption or inference 
arising from plaintiff’s case, if un- 
explained, operates to make a prima 
facie case tor the jury. Loveland 
v. Nelson, 235 Mich. 623, 209 NW 835; 
Fuller v. Magatti, 281 Mich. 213, 203 
NW 868; Burghardt v, Detroit United 
R. Co., 206 Mich. 545, 173 NW 360, 5 
ALR 1333; Bayer v. Grocholski, 196 
Mich. 325, 162 NW 1030; Waidelich v. 
Andros, 182 Mich. 374, 148 NW 824; 
Maki v. Isle Royale Copper Co., 180 
Mich. 624, 147 NW 533; Congdon v. 
Detroit, etc., R. Co., 179 Mich. 175, 
146 NW $118; Mirabile v. Simon a 
Murphy Co., 169 Mich. 522, 135 NW 
299; O’Donnell v. Lange, 
654, 127 NW 691, AnnCas1912A 847; 
Gerstler v. Weinberg, 160 Mich. 267, 
125 NW 1; Barnowski v. Helson, 89 
Mich, 523, 50 NW 989, 15 LRA 33. 

[b] Discussion of rule.—(1) The 
rule of res ipsa loquitur simply 
holds that proof of the accident is 
sufficient for the consideration of the 
jury even in the absence of any ad- 
ditional evidence. ‘In all other re- 
spects, the parties stand before the 
jury just as if there was no such 
rule.” Stewart v. Van Deventer Car- 
pet Co., 138 N. C. 60, 66, 50 SH 562. 
(2) The inference ‘is to be reached 
by the jury and not by the court.” 
Chenall v. Palmer Brick Co., 117 Ga. 
106, 108, 48 SH 443. (8) “The proc- 
ess by which it is to be determined 
whether the physical facts and cir- 
cumstances accompanying an injury 
are. such that the act may be said 
itself to speak the negligence of the 
defendant is to be worked out by 
the jury and not by the court.” 
Sinkovitz v. Peters Land Co., 5 Ga. 
A. 788, 793, 64 SE 93. 

[ec] Nonsuit precluded.—If the 
evidence is of Such a nature as, in 
the absence of explanation, fairly 
to warrant the’ inference that the 
accident was due to improper and de- 
fective construction and was. such 
an accident as in the ordinary course 
of things does not happen if those 
who have the management use proper 
care, plaintiff made a sufficient case 
to preclude the granting of a non- 
suit or directed verdict against him. 
O’Connor v. Mennie, 169 Cal. 217, 146 


P 674; Lindsey v. Atlantic Coast 
pare RCo). 278 ON. 'Cx. 3907.92.) SB 


dj] The expressions “res ipsa lo- 
quitur,”. “prima facie evidence,” 
‘prima f case,” and “presump- 
tion of negligende” have been used 
as practically Synonymous, and, as 
thus used, each expression signifies 
nothing more than evidence to be 
considered by the jury. White v. 
Hines, 182 N. C. 275, 109 SE 81. 

37. U. S.—New Jersey Cent. R. Co. 
v. Peluso, 286 Fed. 661; Ivins v. Ja- 
cob, 245 Fed. 892 [aff 250 Fed. 431, 
162 CCA 501]; Jensen v. The Joseph 
B. Thomas, St Fed. 578. 

Ariz.—Verde Tunnel, ete., R. Co.'v. 
Stevenson, 22 Ariz. 183, 196 P 164, 

Cal.—O’Connor v. Mennie, 169. Cal. 
217, 146 P 674; Onell v. Chappell, 38 
Cal. A. 875, i176 P 370; Ingalls v. 
Monte Cristo Oil, ete., Co., 23 Cal. A, 
652,0139 PP. O7. 

Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 

Colo.—Colorado Springs, ete, R. 
Co. v. Reese, 69 Colo. 1, 169 P 572. 

Conn.—Sliwowski v. New. York, 


162 Mich. 
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etc., R. Co., 94 Conn. 303, 108 A 805. 


Del. ”_Wdmanson y. Wilmington, 
éte., DP racten Cony 82 eDel.skit) .120n A 
923. 


D. C.—Moore v. Clagett, 48 App. ° 


410; Sullivan v. Capital Tract. Co., 
34 App. 358; Kohner v. Capital Tract. 
Co., 22 App. 181, 62 LRANS 875. 
Ga.—Atlanta Coca-Cola Bottling 
Co. v. Danneman, 25 Ga. A. 438, 102 
SE 542; Central of Georgia R. @o. v. 
Blackman, 7 Ga. A. 766, 68 SH 339; 


Sinkovitz v. Peters Land C035 Ga. 
A. 788, §4 SE 93. 
Hawaii.—Morgan v. Yamada, 26 


Hawaii 17. 

Ida.—Warner v. Pittsburgh-Idaho 
Co., 38 Ida. 254, 220 P 492. 

Til.—Feldman v. Chicago R. Cos., 
289 Ill. 25, 124 NE 334, 6 ALR 1291 
{rev 212 Ill. A. 482]; Vischer v. 
Northwestern El. R. Co., 256 Ill. 572, 
100 NE 270; Chicago Union Traet. 
Co. v. Giese, 229 Ill. 260, 82 NE 232; 
North Chicago St. R. Co. v. Cotton, 
140 Ill. 486, 29 NE 899; Mueller Bros. 
Art, etc., Co. v. Fulton St. Wholesale 


Market Co., 181 Ill. A. 685; Britton 
v. St. Louis Transfer Co., 155 Il. A. 
Sl, 

Ind.—Pittsburgh, ete, R. Co, v. 
Arnott, 189’ Ind. 350,:.126 NE 13; 
Decatur v. Eady, 186 Ind. 205, 115 
NE 577, LRAI917E 242; Baltimore, 


ete, RR? Co. veoHill, 
148 NE 489. 

Iowa.—Connolly v. Des Moines Inv. 
Co., 130 Iowa 633, 105 NW 400. 

Me.—Russ v. Eastman Car Co., 122 
Me. 380, 120 A 176. 

Mass.—Connors v. 
Mass. 436, 119 NE 831; Hull v. 
Berkshire St. R. Co., 217 Mass. 361, 
104 NE 747, 5 ALR 1330; McNamara 
v. Boston, ete., R. Co., 202 Mass. 491, 
89 NE 131; Melvin v. Pennsylvania 
Steel Co., 180 Mass. 196, 62 NE 379; 
Uggla v. West End St. R.. Co., 160 
Mass. 351, 35 NE 1126, 39 AmSR 481. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102; Mathews v. 
Chicago, ete., R. Co., 162 Minn. 313, 
202 NW 896; Kleinman vy. Banner 
Laundry Co., 150 Minn, 515, 186 NW 
123, 23 ALR 479; Holt v. Ten Broeck, 
134 Minn. 458, 159 NW 1073; Keith- 
ley v. Hettinger, 133 Minn. 386, 157 
NW 897, AnnCas1918D 376; Wiles v. 
Great Northern R. Co., 125 Minn. 348, 
147 NW 427 [rev on other grounds 
mee U. S. 444, 36 SCt 406, 60 L. ed. 
732). 

Mo.—Scott v. Davis, 216 Mo. A. 
530, 270 SW 433; Fleishman y. Polar 
Wave Ice, etc., Co., 148 Mo. A. 117, 
127 SW 660. 

N. Y.—Francey v. Rutland R. Co., 
222 N. Y. 482, 119 NE 86; Levine’ v. 
Brooklyn, etc., Rs. “Con 134 App. Div. 
606, 119 NYS 315; Duerr v. Con- 
solidated Gas Co., 86 App. Div. 14, 
83 NYS 714; Gerlach v. Edelmeyer, 
47 N. Y. Super. 292° [aff 88 N. Y. 
645 mem]. 

N. C.—White v. Hines, 182 N. CG. 
275, 109 SEH 81; Page v. Camp’ Mfg. 
Cos, 180 N.C. 330, 104 SE 667; Dunn 
v. John L. Roper Lumber Co., 172 
N. C. 129, 90 SE 18;:Ross v. Double 
Shoals Cotton Mills, 140 N.C. 115, 
52 SE 121, 1 LRANS 298. 

Oh.—Cincinnati Tract. Co. v. Hol- 
zenkamp, 74 Oh. St. 379, 78 NE 529, 
113 AmSR 980, 6 LRANS 800; Halter- 
man v. Hansard, 4 Oh. . 268, 22 Oh. 
Cir. Ct. N. S. 448. 

Okl.—Sand Springs Park y. Schra- 
Pet 82 Okl. 244, 198 P 983,. 22 ALR 

Or.—Boyd v. Portland Electric ote 
40 Or. 126, 66 P 576, 57 LRA 619 

Pa.—Durning v. Hyman, 286 Pa. 
376, 133 A 568; Folk vy. Schaeffer, 186 
Pa. 253, 40: A 401. 

Va. —Washington- Virginia R. 


84 Ind. A. 354, 


Richards, 


v. Bouknight, 118 Va. 696, 75 Si 
1032, AnnCas1913E 546. 
Wash. —Wodnik v. Luna Park 


Amusement Co., 69 Wash. 638, 125 P 
941, 42 LRANS 1070. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 783] 


[§ 783] (b) As Affecting Burden of Proof. The 
general rule, as broadly stated in the cases, is that, 


where plaintiff has established a 


prima facie case of negligence by virtue of the 


doctrine of res ipsa loquitur, it is 


W. Va.—Jones v. Riverside Bridge 
Co., 70 W. Va. 374, 73 SE 942. 

Wis.—Rost v. Roberts, 180 Wis. 
207, 192 NW 38; Klein v. Beeten, 169 
Wis. 385, 172 NW 7386, 5 ALR 1237; 
Atkinson v. Goodrich Transp. Co., 69 
Wis. 5, 31 NW 164; Kaples v. Orth, 
61 Wis. 531, 21 NW. 633. 

[a] The expression of res ipsa 
loquitur ‘is merely a short way of 
saying that the circumstances at- 
tendant upon an accident are- them- 
selves of such a character as to jus- 
tify a jury in inferring negligence 
as the cause of that accident.” 
Benedick v. Potts, 88 Md. 52, 55, 40 
A 1067, 41 LRA 478 [quot Kohner 
v. Capital Tract. Co., 22 App. (D.C.) 
181, 62 LRANS 875; Goldman, etc., 
Bottling Co. v. Sindell, 140 Md. 488, 
117 A 866; Griffen v. Manice, 166 N. 
Y. 188, 59 NE 925, 82 AmSR 630, 52 
LRA 922]. To same effect Strasbur- 
ger v. Vogel, 103 Md. 85, 63 A 202; 
Heffter v. Northern States Power,Co., 
(Minn.) 217 NW 102; Sand Springs 
Park v. Schrader, 82 Okl. 244, 198 P 
983, 22 ALR 593; De Glopper§ v. 
Nashville R., ete., Co., 123 Tenn. 633, 
134 SW 609, 38 LRANS 913; Canode 
Vv. Bg (Tex. Civ. A.) 182 SW 421. 

U. S.—Smith v. Pennsylvania 
R. re 239 Fed. 103, 151 CCA 277; 
Delaware, ete., Co. v. Dix, 188 Fed. 
901, 110 CCA 535; Cincinnati, etc., R. 
Co. v. South Fork Coal Co., 139 Fed. 
B28 TL CCA 316; fT ~LRANS” 533; 
Warn v. Davis Oil Co., 61 Fed. 631. 

Ala.—Lawson v. Mobile WBlectric 
Co., 204 Ala. 318, 85 S 257; Alabama 


City, ete. R. Co. v. Appleton, 171 
Ala. 324, 54 S 638, AnnCasi1913A 
1181; Birmingham Union R. Co. v. 


we 90 Ala. 8, 8 S 142, 24 AmSR 
748, 

Ariz.—Verde Tunnel, etc., R. Co. v. 
Stevenson, 22 Ariz. 188, 196 P 164. 

Ark.—Arkansas Light, ete., Co. v. 
Jackson, 166 Ark. 633, 267 SW 359; 
Southwestern Tel., etc., Co. v. Bruce, 
89 Ark. 581, 117 SW 564; St. Louis, 
ete., R. Co. v. Evans, 80 Ark. 19, 96 
SW 616; Jacks v. Reeves, 78 Ark. 
426, 95 SW 781. 

Cal.—Scarborough v. Urgo, 191 Cal. 
341, 216 P 584; O’Connor v. Mennie, 
169 Cal. 227; 146 P 674; Kline v. 
Santa Barbara Cons. R.'Co., 150 Cal. 
741, 90 P 125; Rathbun v. White, 157 
Cal. 248, 107 Pp 309; Morgan v. South- 
ern Pac. Co., 45 Cal. A. 229, 187 P 74; 
Faras v. Lower California Dev. Co., 
27 Cal. A. 688, 151 P 35; Bauhofer v. 
Crawford, 16 Cal. A. 676, 117 P 931. 

Colo.—Seeing Denver Co. v. Mor- 
gan, 66 Colo. 565, 185 P 339; Velotta 
v. Yampa Valley Coal Co., 63 Colo. 
489, 167 P 971, LRA1918B 917; Colo- 
rado Springs, etc., R. Co. v. Petit, 37 
Colo. 326, 86 P 121. 

Conn. —Peeney v. New York Waist 
House, 105 Conn. 647, 136 A 554, 50 


ALR 1539. 

Del.—Edmanson v. Wilmington, 
ete, | Tract? Co!, $32)" Del. *177,.°120°4 
923. 


D. C.—Sullivan v. Capital Tract. 
Co., 34 App. 358; Kehan v. Washing- 
ton R., etc., Co., 28 App. 108; Wash- 
ington, ete., R. Co. v. Chapman, 26 
App. 472, 6 AnnCas 721; Kohner v. 
Capital Tract. Go." 22 App. 181, 62 
LRANS 875; Kight v. Metropolitan 
R. Co., 21 App. 494. 

Fla.—Atlantic Coast Line R. Co. v. 
Crosby, 53 Fla. 400, 43 S 318. 

Ga,—Chenall v. Palmer Brick Co., 
117 Ga. 106, 438 SE 448; Sinkovitz v. 
Peters Land Co., 5 Ga. ‘A. 788, 64 SE 


3t 

lll.—Feldman v. Chicago R. Cos., 
289 Ill. 25, 124 NE 334, 6 ALR 1291; 
Chicago Union Tract. Co. v. Newmil. 
ler, 215 Ill. 383, 74 NE 410; Hart v. 
Washington Park Club, 157 Tll. 9, 41 
NE 620, 48 AmSR 298, 29 LRA 492; 


NEGLIGENCE 


presumptive or 


then incumbent | on his part.38 


upon defendant, 
the doctrine, to introduce evidence to explain, rebut, 
or otherwise overcome the presumption or inference 
that the injury complained of was due to negligence 
Although there is some authority, at 
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if he wishes to avoid the effect of 


Mueller Bros. Art, etc., Co. v. Fulton] A 208. 


St. Wholesale Market Co., 181 Ill. A. 
685; Garner v. Chicago Cons. Tract. 
Co., 150 Ill. A. 149; Everett v. Foley, 
132 Ill. A. 438; Illinois Cent. R. Co. v. 
McCollum, 122 Ill. A. 5381; Winheim 
v. Field, 107 Ill. A. 145. 

Ind. —Pittsburgh, ete, UREVCOL SY. 
Arnott, 189 Ind. 350, 126 NE 13; In- 
dianapolis St. R: Co. v. Schmidt, 163 
Ind. 360, 71 NE 201; Baltimore, etc., 
R. Co. v. Hill, 84 Ind. A. 354, 148 NE 
489; Artificial Ice, etc., Storage Co. 
v. Waltz, (A.) 146 NE 826; Talge 
Mahogany Co. v. Hockett, 55 Ind. A. 
308, 103 NE: 815; Knoefel v. Atkins, 
40 Ind. A. 428, 81 NE 600. 

Iowa.—Weber v. Chicago, etc. R. 
Co., 151 NW 852; Mitchell v. Chi- 
cago, etc., R. Co., 138 Iowa 283, 114 
NW 622; Whittlesey v. Burlington, 
etc., R. Co., 121° Iowa 597, 90 NW 
516, 97 NW 66. 

Kan.—Potter v. Rorabaugh-Wiley 
Dry Goods Co., 83 Kan. 712, 112 P 
613, 32 LRANS 45; Chicago, etc., R. 
Co. v. Brandon, 77 Kan. 612,,95 P 
573; Metropolitan St. R. Co. v. War- 
ren, 74 Kan, 244, 86 P 131, 89 P 656; 
Atchison y. Plunket, 8 Kan. A. 308, 
5bMP SORT 

Ky.—Beall v. Louisville Home Tel. 
Co., 166 Ky. 345, 179 SW 251; Lignon 
v. Evansville R. Co., 165 Ky. 202, 176 
SW 968; Jones v. Pelly, 128 SW 305; 
Louisville Lighting Co. v. Owens, 105 
SW 435, 32 KyL 2838; Louisville St. 
R. Co. v. Brownfield, 96 SW 912, 29 
KyL 1097. 

La.—Dotson v. Louisiana Cent. 
Lumber Co., 144 La. 78, 80 S 205; 
Willis v. Vicksburg, etc., R: Co., 115 
lia: 538, 38° S 892; ‘Hebert v.° Lake 
Charles Ice, etc., Co., 111 La. 522, 35 
S 791, 100 AmSR 505, 64 LRA 101; 
Noble v. Southland Lumber Co., Inc., 
4 La. A. 281. 

Me.—Russ v. Eastman Car Co., 122 
Me. 380, 120 A 176; Berry v. Atlan- 
tic. R. Co.,. 109 Me. 330, 84 A 740; 
Hebert v. Portland R. Co., 103 Me. 
815;°69 ‘Ai 266, 125°'AmSR, 297, 13 
AnnCas 886. 

Md.—Heim v. Roberts, 135 Md. 600, 
109 A 329; Chesapeake Iron Works 
v. Hochschield, 119 Md. 3038, 86 A 345; 
roe v. Cowan, 102 Md. 551, 62 A 

Mass.—Carroll v. Boston El. R. 
Co., 200 Mass. 527, 86 NE 793; Magee 
v. New York, etc., R. Co., 195 Mass. 
111, 80 NE 689. 

Minn.—Sullivan v. Minneapolis St. 
R. Co., 161 Minn. 45, 200 NW 922; 
Jones v. Tri-State Tel., etc, Co., 118 
Minn. 217, 136 NW 741, 40’ LRANS 


485. 
Miss.—Alabama, ete. R. Co. v. 
Groome, 97 Miss. 201, 52 S 703; 


Brown v. Yazoo, etce., R. Co., 88 Miss. 
687, 41 S 383. 

Mo.—Mayne y. Kansas City R. Co., 
287 Mo. 235, 229 SW 386; Gannon vy. 
Laclede Gaslight Co., 145 Mo. 502, 46 
Sw 968, 47 Sw 907, 43 LRA 505; 
Russell v. St. Louis, ete, R. Co., 
(A.) 245 SW 590; Cuccio v. Terminal 
R. Assoc., 199 Mo. A. 365, 203 SW 
493; Freeman v. Foreman, 141 Mo. 
A. 359, 125 SW 524; Wilbur v. South- 


west .Missouri Electric R. Co., 110 
Mo. A. 689, 85 SW 671. 
Mont.—Lyon v. Chicago, etc, R. 


Co., 50 Mont. 532, 148 P 386; Demp- 
ster v. Oregon Short Line R. Co., 37 
Mont. 835, 96 P 717. 

Nebr.—Friederich v. Klise, 95 
Nebr. ' 244, 145 NW 353; Lincoln 
Tract. Co. v. Brookover, 77 Nebr. 217, 
109 NW 168;' Lincoln Tract. Co. ‘v. 
Heller, 72 Nebr. 127, 100 NW 197, 
102 NW 262. 

N. J.—Hughes v. Atlantic City, 
eter, Hh. Co, 85 Ni Jue L.. 212) 89° A 
769, LRAI916A 927; Mumma v. Has- 
ton, ete, R. Co., 73 N. J. L, 653, 65 


N. Y.—Plumb vy. Richmond Light, 
etc., Co., 233 N. Y. 285, 185 NE 504, 
25 ALR 685; Cunningham v. Dady, 
191 N. Y. 152, 83 NE 689; Griffen v. 
Manice, 166 N. Y. 188, 59 NE 925, 82 
AmSR 630, 52 LRA 922; Seybolt v. 
New York, etc., R. Co., 95 N. Y. 562, 
47 AmR 75; Curtis v.. New York, 
etce., R. Co., 159 App. Div. 757, 144 
NYS 1007; Sweeney v. Edison Elec- 
tric Illum. Co., 158 App. Div. 449, 
143 NYS 636; Huscher v. New York, 
ete., Bilectric Light, etce., Co., 158 
App. Div. 422, 148 NYS .639; Hol- 
lander v. Hudson, 152 App. Div. 131, 
136 NYS 594; Levine v. Brooklyn, 
etc., R. Co., 184 App. Div. 606, 119 
NYS 315; Paine v. Geneva, etc., Tract. 
Co., 115 App. Div. 729, 101 NYS 204; 
Schnizer v. Phillips, 108 App. Div. 
17, 95 NYS 478; Konigsberg v. Davis, 
57 Misc. 630, 108 NYS 595; Glass- 
man v. Surpless, 53 Misc. 586, 1038 
NYS 789; Bellinger v. Broadhead, 52 
Misc. 57, 102 NYS 381; Papazian v. 
Aap ate 49 Mise. 244, 97 NYS 
39 

N. C.—White v. Hines, 182 N. C. 
275, 109 SE 31; Page v. Camp Mfg. 
Co., 180 N. C. 330, 104 SE 667; Lind- 
sey v. Atlantic Coast Line R.' Co., 
173 N. C. 390, 92 SE 166; Dunn vy. 
John L. Roper Lumber Co., 172 N. 
C. 129, 90 SE 18; Marable v. South- 
ern R. Co.; 142°Ni°C. 557, 55 SE 355; 
Stewart v. Van Deventer Carpet Co., 
138 N. C. 60, 50 SEH 562;. Aycock vy. 
Raleigh, etc., R. Co., 89 N. C. 321. 

Oh.—Loomis v. Toledo R., ete., Co., 
107 Oh. St. 161, 140 NE 639; Barnes 
¥. ‘Kirk? Bros. Auto. Co., 13 Ohs'Cir: 
CtoN. YS? S71; 232'--Oh. + Cir Ce 233% 
Wheeler v. Northern Ohio Tract. Cas 
6) Oh. Cir. sCt. NESS 406 27° Oh: Cir: 
Ctecb 7, 

Okl.—Muskogee Electric Tract. Co. 
v. Eaton, 49 Okl. 344, 152 P 1109; 
Shawnee Light, ete., Co. v. Sears, so1 
Okl. 18, 95 P 449. 

Or.—Coblentz v. Jaloff, 115 Or. 656, 
239 P 825; Chaperon v. Portland 
BlectrieCo., 41% Or 39, "67 Pe 928; 
Boyd v. Portland Electric Co., 40 Or. 
126, 66°P 576, 57 LRA 619. 

Pa.—Alexander v. Nanticoke Light 
Co., 209 Pa. 571, 58 A 1068, 67 LRA 
475; Rauch y. Smedley, 208 Pa. 175, 
57 A ‘359; Folk v. Schaeffer, 186 Pa. 
253, 40 A 401; Majestic: Amusement 
Co. v. Standard Cigar Co; 79 Pa. 'Su- 
per. 309; Levinson v. Meyers, 24 Pa. 
Super. 481; Smith v. Lehigh Valley 
1824 Be? 18 Pa. Dist. 801. 

. I—Brown v. Batchellor, 29 R. 
116° 69 A’ 295; Gorman vy. Hand 
Brewing Co,. 28 R.. I. 180, 66 A 209; 
O’Clair v. Rhode Island Co., 27 R. I. 
448, 63 A 288; Reynolds v, Narragan- 
ett Hlectric Lighting Cons Aba koReLe 
sagt A A 393, 

S. C.—Shelton v. Southern R. Co., 
86 S..C. 98, 67 SE 899; Sullivan vy. 
Charleston, etc., Rey Oi che 85 S.C. 532, 
67 SE 905; Doolittle v. Southern R. 
Co., 62 S. C. 130, 40 SH 1388; Steele v. 
Southern’ R.'Co., 55 S. C. 389, 33 SH 
509, 74 AmSR 1756; Joyner v. South 
Carolina R. Co., 26 S. C. 49, 1 SE 52. 


S. D.—Dougherty v. Chicago, etce., 
R.. Co., 20.8. D. 46, 104 NW 672. 
Tenn.—Mansfield y. Northcut, 112 


Tenn, 536, 80 SW 4387; Memphis St. 
BR. Cony. Kartright, 110 Tenn. 277, 75 
SW 719, 100 AmSR 807; Hyde Ferry 
Turnp. Co. v: Yates, 108 Tenn. 428, 67 
SW 69; Mitchell v. Nashville, etc., R. 
Co., 100 Tenn. 329, 45 SW 337, 40 
LRA 426. 

Tex.—Chicago, etc. Co, 
Meyers, (Civ. A.) 264 gwit 151; South. 
western Tel., ete, Co. v. Sheppard, 
(Civ. A.) 189 SW 799; Morgan v. Mis- 
Sourl, etc., UR Co. b0 “Texs Civt AG 
420, 110 SW 978; Ross v. St. Louis 
Southwestern R, Co., 47 Tex. Civ. A. 
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least in certain classes of cases, to the effect that 
this rule shifts the burden to defendant to establish | 
his freedom from negligence,?® in most eases, where 
the question has been expressly considered, it has 
been held that this operation of the rule is based 
on an erroneous application of the term ‘‘bur- 


24, 103 SW 708; St. Louis South- 
western R. Co. v. Moss, 37 Tex. Civ. 
A. 461, 84-SW 281. 

Utah.—Dearden v. San Pedro, etc., 
Ris Co; 33° Utah 14779389 Part. 

Vt.—Humphrey v. Twin State Gas, 
ete., Co., 100 Vt. 414, 189 A 440; 
Desmarchier y. Frost, 91 Vt. 138, 99 
A 782. 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129. SH 493, 45 ALR 280; Wash- 
ington-Virginia R. Co. v. Bouknight, 
113 Va. 696, 75 SE 1032, AnnCas1913E 
546; McCrorey v. Thomas, 109 Va. 
33s, 63 SEH . LOT, u17) AnnCas 373; 
Norfolk R., ete., Co. v. Spratley, 103 
Va. 879, 49 SE 502; Richmond R., 
ete., Co. v. Hudgins, 100 Va. 409, 41 
SE 736. 

Wash.—Briglio v. Holt, 85 Wash. 
155, 147 P 877; Lynch v. Ninemire 
Packing Co., 63 Wash. 423, 115 P 838, 
LRA1917E 178; Scarpelli v.. Washing- 
ton Water Power Co., 63 Wash. 18, 
114 P 870; Gibson v. Chicago, etc., 
R. Co., 61 Wash. 639, 112 P 919; An- 
derson v. McCarthy Dry Goods Co., 
49 Wash. 398, 95 P 3825, 126 AmSR 
870, 16 LRANS 931; Russell v. Se- 
ae etc., R. Co., 47 Wash. 500, 92 P 
88. 

W. Va.—Laurent v. United Fuel 
Gas Co., 101 W. Va. 499, 133 SE 116; 
Jankey v. Hope Natural Gas Co., 98 
We eViaw Ale, le SH 99 Bice en: 
Wheeling Electrical Co., 62 W. Va. 
685, 59 SE 626. 

Wis.—Rost v. Roberts, 180 Wis. 
207, 192 NW 38; Klitzke v. Webb, 120 
Wis. 254,.97 NW 901; Mulcairns vy. 
Janesville, 67 Wis. 24, 29 NW 565. 

Eng.—Byrne v. Boadle, 2 H. & C. 
722, 159 Reprint 299. 

Ont.—Meenie v. Tillsonburg, etc., R. 
Co., 6 OntWR 955. 

Que.—Royal Hlectric-Co. v. Hevyé, 
11 Que. K. B. 436. 

“The doctrine . simply calls 
upon the defendant after proof of 
the accident to give such evidence 
as will exonerate him, if any there 
be, and relieves the plaintiff from the 
burden of proving the non-existence 
of an adequate explanation or ex- 
cuse.” Clarke v. Nassau Electric R. 
Co., 9. App; Div..-51) 56, 41, NYS?r7s. 

{a] In Michigan, where the doc- 
trine is denied in terms (see supra 
§ 768 notes 55-59), the rule in the 
text is followed. Sewell v. Detroit 


United R. Co., 158 Mich. 407, 123 
NW 2. 
[b] Plaintiffs’ evidence may be 


availed of by defendant in making 
the explanation. Lennon v. Rawit- 
zer, 57 Conn. 588, 19 A 334; Metro- 
politan St. R. Co. v. Warren, 74 Kan. 
244, 86. P 131,.89 P 656; Stearns v. 
Ontario Spinning Co., 184 Pa. 519, 39 
A 292, 68 AmSR 807, 39 LRA 842, 
39. Price v. Metropolitan St. R. 
Co., 220 Mo. 4385, 119 SW 9382, 132 
AmSR 588; Orcutt v. Century Bldg. 
Co., 201 Mo. 424, 99 SW 1062, 8 
LRANS 929; Och v. Missouri, etc., R. 
Co., 130 Mo. 27, 31 SW 962, 36 LRA 
442; Clark v., Chicago, , etc.,. R:).Co;, 
127 Mo. 197, 29 SW 10138; Russell v. 
St. Louis,, etc., R.-Co., (Mo. A.) 245 
Sw 590; Warren v. Missouri, etc., 
Tel. Co., 196 Mo. A. 549, 196 SW 
1030; Hedrix v. Hedrix, 108 Mo. A. 
40, 77 SW 495; Sullivan v. Charles- 
LON, ELC. Et Or, 804 52°C, ‘O32, b%uSb) 
905; Joyner v. South Carolina R. Co., 
26 S. C. 49, 1 SE 52.,. But see Fur- 
nish v. Missouri Pac. R. Co., 102 Mo. 
438, 453, 18 SW 1044, 22 AmSR 7381 
[quot Logan v. Metropolitan St. R. 
Co., 183 Mo. 582, 606, 82. SW 126] 
(“It may not be entirely in accord 
with technical nicety to instruct that 


NEGLIGENCE 


the burden of proof shifts to defend- 
ant in the course of such a trial. It 
might be more accurate to say (in 
proper form for the purposes of a 
jury trial) that the facts of »the de- 
railment of the car and of plaintiff's 
injury thereby make out a_ prima 
facie case of defendant’s negligence, 
which, unexplained, would justify a 
recovery; but, in the ordinary course 
of administering law, it has become 
usual. to declare that, on a certain 
showing by plaintiff in such cases, 
the burden of proof then rests on 
defendant to prove that it has not 
been negligent’). But see Brown v. 
Consolidated Light, etc., Co., 137 Mo. 
A. 718, 731, 109° SW 1032. (‘In all 
cases including those where it is 
proper to apply the doctrine of res 
ipsa loquitur, the burden of estab- 
lishing the ultimate fact of negli- 
gence abides with the plaintiff to the 
end of the case, and the sole func- 
tion of the doctrine is to raise a 
prima-facie presumption of  negli- 
gence from a given state of facts 
which will become conclusive if not 
rebutted by opposing evidence’’). 
. Ala.—Lawson v. Mobile Hlec- 

tric Co., 204 Ala. 318, 85 S 257. 

Ark.—Arkansas Light, ete., Co. v. 
Jackson, 166 Ark. 633, 267 SW 359. 

Cal.—Scarborough v. Urgo, 191 Cal. 
341, 216 P 584; Smith v. Hollander, 
(A.) 259 P 958. 

Colo.—Seeing Denver Co. v. Mor- 
gan, 66 Colo. 565, 185 P 339. 


Del.—Edmanson | v. Wilmington, 
ee Tract.’ Co.,~ 32) Del. 177; 20°F. 
923. 


Ill.— Ferrier v. Chicago R. Co., 185 
Ill. A. 326; Everett v. Foley, 132 Il. 
A. 438. 

Ind.—Baltimore, ete, R. Co. v. 
Hill, 84 Ind. A. 354, 148 NE 489. 

lowa.—Whittlesey v. Burlington, 
ete., R. Co., 121 Iowa 597, 90 NW 
516, 97 NW 66. 

Mass.—Carroll v. Boston El. R. 
Co., 200 Mass. 527, 86 NE 7938. 


Miss.—Alabama, .etce., .R. .Co.” v. 
Groome, 97 Miss. 201, 52 S 708. 
Mont.—Lyon v. Chicago, ete, R. 


Co., 50 Mont. 532, 148 P 386. 

N. J.—Hughes v. Atlantic City, 
etc.,, RR. Co., 85 N. J.:L. 212, 89+A°769, 
LRA1916A 927. 

N. Y.—Plumb v. Richmond Light, 
etc., Co., 233 N. Y. 285, 185 NE 504, 
25 ALR 685; Huscher v. New York, 
etc., Electric Light, etc., Co., 158 App. 
Div. 422, 143 NYS 639. q 

N. C.—Harris v. Mangum, 183 N. 
C. 235, 111 SE 177; White v. Hines, 
182 N. C. 275,109 SE 21; Page v. 
Camp Mfg. Co., 180 N. C. 330, 104 
SE 667; Dunn v. John L. Roper Lum- 
bersCo.,(-T2" Neve.) 1295-9 9'O) TSI Paks): 
Stewart v. Van Deventer Carpet Co., 
138 N. C. 60, 50 SE 562. 

Or.—Coblentz v. Jaloff, 115 Or. 565, 
239 P 825. 

Vt.—Humphrey v. Twin State Gas, 


ete., :Co:, 100 ,-Vits 4040289 Gra 1440: 
ait: iolaes v. Frost,.91 Vt. 138, 99 
A F 


Va.—Rigesby v. Tritton, 143 Va. 
903, 129 SE 493, 45 ALR 280. 

Wis.—Rost v. Roberts, 180 Wis. 
207, 192 NW 38; Spaulding v. Chi- 
cago, etc, R. Co., 33 Wis. 682. 

And see cases infra note 44. 

[a] Confusion in the use of the 
term “burden of proof.”—(1) “It is 
true that in some cases language 
may be found to the effect that un- 
der certain circumstances, the bur- 
den of proof shifts, while other cases 
declare quite as explicitly that the 
burden of proof never shifts. The 
seeming conflict arises from the am- 


[§ 783 


den of proof’? and that the burden on defendant 
is merely that of going forward with the evidence, 
as distinguished from the burden of establishing 
the affirmative of the issue by a preponderance 
of the evidence, which is sometimes confused there- 
with,#? and that defendant has successfully  dis- | 


biguous meaning of the words ‘bur- 
den of proof’ as applied to jury 
trials. . In one sense ‘burden of 
proof’ means the duty of the actor, 
i. e., the party having the affirma- 
tion cf the issue to establish the 
proposition at the end of the case. 
In this sense the burden never shifts. 
... Im a second sense the expression 
means the duty of going forward in 
argument or in producing evidence, 
and in this sense the burden may 
shift as one. side or the other satis- 
fies the judge that the evidence suf- 
fices to make a prima facie case in 
his favor.” Hughes v. Atlantie City, 
etc., R. Coi, 85 N.2 Je Lis 212, 215;) 89 
A 769, LRA1916A 927. (2). 7 “The 
courts of many states where the 
doctrine ... applies have not clearly 
differentiated between the presump- 
tion of negligence of the defendant 
and the shifting of the burden of 
proof, and many cases have cast this 
burden on the defendant. It is per- 
haps not accurate to say that the 
burden of proof is on the defendant 
to show that the accident is not the 
result of his negligence, but the ac- 
cident itself makes a prima facie 
case of negligence and casts upon 
the defendant the burden of expla- 
nation—the burden of rebutting the 
inference that it has failed to use 


due care.’”’ EKEdmanson v. Wilmington, 
ete., Tract. Co., 32,Del..-177, 120 A 
923, 925. (3) ‘fhe doctrine has been 


so often invoked to sustain the re- 
fusal by trial courts to non-suit the 
plaintiff or direct a verdict in favor 
of the defendant, that the applica- 
tion of the rule, where it does apply. 
in raising a question for the jury, 
and thus making it incumbent upon 
the defendant to adduce proof if he 
desires to do so, has sometimes been 
erroneously confused with the ques- 
tion of the burden of proof.’’ Swee- 
ney v. Erving, 228 U. S. 223, 239, 33 
SCt 416, 57 L. ed. 815, AnnCas1914D 
905. (4) “We think the difficulty 
arises from treating the terms ‘bur- 
den of proof’ and ‘weight of evi- 
dence’ aS synonymous. The burden 
of proof always remains with the 
party alleging the fact or state of 
facts in support of his case. The 
weight of evidence shifts from side 
to side during the trial accordingly 
as the proofs are in support or de- 
nial of the main fact or facts sought 
to be established.”” Sullivan v. Capi- 
ta} Tract..;€o, 84 A pps.@D.. Cus be. 
367. (5) “While the cases state that 
when the doctrine ... is applicable, 
the burden of explaining the negli- 
gence is on the defendant, yet this 
does not mean that the burden shifts 
to the defendant, but only that the 
defendant must rebut the presump- 
tion arising from the proven facts. 
The phrase, ‘the burden of proof,’ is 
used in the sense of the duty of pro- 
ducing evidence, while the obligation 
of establishing the truth of the 
claim by a preponderance of the evi- 
dence rests throughout. upon the 
party asserting the affirmative of the 
issue, and unless he meets this obli- 
gation upon the whole case he fails.” 
Everett v. Foley, 132 Ill. A. 488, 444. 
(6) “Where we have said ‘it is the 
duty of the defendant to go forward 
with his proof,’ it was only meant in 
the sense that if he expects to win 
it. is his duty to do so or take the 
risk of an adverse verdict, and not 
that any burden of proof rested upon 
him. He pleads no affirmative de- 
fense but the general issue, and this 
puts the burden throughout the case 
on the plaintiff, who must recover, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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charged his burden when he has introduced evi- 
dence of sufficient weight to offset the presumption 
in the minds of the jury and produce a balance in 
their minds on the question of its truth.*! 
ingly the general rule, that the burden of proving 
negligence on the part of defendant rests throughout 
the trial upon plaintiff,*? by the weight of authority 
is not affected by the doctrine of res ipsa loquitur,** 


if at all, by establishing his case by 


the greater weight of evidence.” 
Page v.. Camp Mfg. Co., 180 N. C. 
BOO jos0 fl 04N 7S Buin 66/0. To -same 


effect Harris v. Mangum, 183 N. C. 
235, 111 SE 177; White v. Hines, 182 
ING Cs 275, LOO" SEH visas 

“Burden of proof” and “burden of 
evidence” distinguished generally see 
Evidence § 13 et seq. 

41. See infra § 784 note 53. 

42. See supra § 750 note 98. 


43. See cases infra note 44; cases 
supra note 40; and supra § 769 
note 69. 


44. U. S.—Sweeney v. Erving, 228 
Ue" St 233, 33, SCt 4176, .57 1:-ed.. 1815, 
AnnCasi914D 905; Dierks Lumber, 
ete., Co. v. Brown, 19 F. (2d) 732; 
Midland Valley R. Co. v. Conner, 217 
Fed. 956, 1383 CCA 628; Nebraska 
Bridge Supply, etce., Co. v. Jeffery, 
169 Fed. 609, 95 CCA 137; Leyland 
v. Holmes, 153 Fed. 557, 82 CCA 511; 
Shankweiler v. Baltimore, etc, R. 
€o., 148 Fed. 195, 78 CCA. 353; To- 
ledo, ete., R. Co. v. Star Flouring 
Mills Co., 146 Fed. 953, 77 CCA 208. 

Ala.—Lawson v. Mobile Electric 
Co., 204 Ala. 318, 85 S 257. 

Ark.—Arkansas Light, ete, Co. v. 
Jackson, 166 Ark. 633, 267: SW 359. 

Cal.—Scarborough vy. Urgo, 191 Cal. 
341, 216 P 584; Bonneau v. North 
Shore R. Co., 152 Cal. 406, 93 P 106, 
125 AmSR ‘68; Valenti v. Sierra R. 
Co., 151 Cal. 534, 91 P 481; Patterson 


v. San Francisco, ete, R. Co., 147 
Cal, Liswsic Py.bddk yKahny-we (Mriest= 
Rosenberg Cap Co., 139 Cal. 340, 73 


P 164; Osgood v. Los Angeles Tract. 
Co., 137 Cal. 280, 70 P 169, 92 AmSR 
171; Sambuck v. Southern Pac. Co., 
7. Cal... Unrep:; Cas, L045 7keP - 174; 
Smith v. Hollander, (A.) 259 P 958; 
Morris v. Morris, (A.) 258 P 616; 
Atkinson v. San Francisco United 
R. COS Th Cali As 825752340 “Po 8635 
Scellars v. Universal Serv. Every- 
where,. 68. Cal..oAs 252;,0228)5P:-879; 
Haun. ve “Tally; 40 Cal. sAv 585/°781 
P 81; Onell vy. Chappell, 38 Cal. A. 
349,116 2.370) 

Colo.—Seeing Denver Co. v. Mor- 
gan, 66 Colo. 565, 185: P 389; Colo- 
rado Springs, etce., R. Co. v. Reese, 
69 Colo. 1, 169 P 572. 


Del.—Edmandson v. Wilmington, 
ete: Tract: (Co; = 32. Del 177, -120 A 
923. 


D. C.—Pistorio v. Washington R., 
etc., Co., 46 App. 479; Sullivan v. 
Capital Tract. Co., 34 App. 358. 

Ga.—Chenall v. Palmer Brick Co., 
117. Ga. 106, 438 SE 448; Bonita 
Theatre v:. Bridges, 31 Ga. A, 798, 
122 SH 255. 

Ill. Ferrier v. Chicago R. Co., 185 

A. 326; Mueller Bros. Art, etc., 
Co. v. Fulton St. Wholesale Market 
Co., 181 Ill... A. 685; Heimberger v. 
Miliot Frog, ete.,'Co., 165 Ti, Ae 316; 
Garner v. Chicago Cons. Tract. Co., 
150 Ill. A. 149; Elgin, ete., Tract. Co. 
vi. Hench, 132 Ill. A. 535; Everett v. 
Foley, 132 Ill. A. 488; Goddard v. 
Prizlerj2239 01 Ay LO8! "Laff 222°) 111. 
462, 78 NE 805]. 

Ind.—Cleveland, etc, R. Co. v. 
Hadley, 170 Ind, 204, 82 NE 1025, 16 
LRANS 527, a AnnCas 1; Pitts- 
bare, ete., R. Co. v. Higgs, 165 Ind. 
694, 76 NE 299, 4 LRANS 1081; 
Pittsburgh, etc., R. Comay, Hoffman, 
57 Ind. A. 431, 107 NE 315. 

Iowa. —Connolly v. Des Moines Iny. 
Co., 130 Iowa 6338, 105 NW 400. 

Mass.—Carroll v. Boston El. R. 
Co., 200 Mass. 527, 86 NE 793. 

Minn. —XKleinman v. Banner Laun- 
dry Co., 150 Minn. 515, 518, 126 NW 
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A cecord- 


to succeed.*4 


128, 28 ALR 479 (“Our holdings are 
not that it puts the ultimate risk of 
nonpersuasion upon the defendant. 
While an occasional expression may 
b® found indicating such view, our 
holdings are that the application of 
the rule does not shift the ultimate 
burden of negativing negligence be- 
fore the jury upon the defendant’); 
Holt v. Ten Broeck, 134 Minn. 458, 
159 NW 1073; Keithley v. Hettinger, 
133 Minn. 36, 157 NW. 897, AnnCas 
1918D 3876; Gould vy. Winona Gas Cos, 


100 Minn. 258, 111,.NW..’254, 10 
LRANS 889. 
Miss.—Alabama, ete, R. Co. v. 


Groome, 97 Miss. 201, 52 S 703. 

Mont.—Lyon v. Chicago, etc, R. 
Co., 50 Mont. 532, 148 P 386. 

Nebr.—Mercer v. Omaha, etc., St. 
R. Co., 108 Webr. 532, 188 NW "296; 
Shipman v. Chicago, ete., RisC€oi,.78 
Nebr. 48, 110 NW 535; Omaha St. R. 
Cow Ne Boesen, 74 Nebr. 764, 105 NW 
303, 4 LRANS 122; Lincoln Tract. Co. 
v. Shepherd, 74 Nebr. 369, 104 NW 
882, 107 NW 764; Lincoln Tract. Co. 
v. Webb, 73 Nebr. 136, 102 NW 258, 
119 AmSR 879. 

N. H.—Boston, ete, R. Co. v. 
Sargent, 72 N. - 455) 57 A688; 
Hart v. Lockwood, 66 N. H. 541, 23 
A 367. 

N. J.—Fanshawe v. Rawlins, 89 
N. J. L. 344, 98 A 439; Hughes v. 
Atlantic City, ete., R. Co., 85 N. J. L. 
212, 89 A 769, LRAI916A 927. 

N. Y.—Plumb v. Richmond Light, 
ete.}.C0., 1233 IN. Yeu285, 0135 NE 504, 
25 ALR 685; Cunningham v. Dady, 
191° N. -Y. 152, 88 NE 689; Kay v. 
Metropolitan St. R. Co., 163 N. Y. 
447, 57 NE 751; Spinneweber § v. 
Every, 189 App. Div. 85, 177 NYS 
801; Wetsell v. Reilly, 159 App. Div. 
688, 145 NYS 167; Huscher v. New 
York, etc., Electric Light, ete, Co., 
158 App. Div. 422, 143 NYS 639; 
Schactele v. Bristor, 148 App. Div. 
843, 1383 NYS 506; Losie v. Dela- 
ware, ete, Co., 142 App. Div. 214, 
126 NYS 871; Levine v. Brooklyn, 
etc., R. Co., 134 App. Div. 606, 119 
NYS 315; Baum v. New York, etc., 
REUCo., “L24AMtA pp. "Dive 712" 103 "NYS 
265; Dean v. Tarrytown, etc., R. Co., 
113° App. Diy. 437, “99° NYS 250; 
Duerr v. Consolidated Gas Co., 86 
App. Div. 14, 83 NYS 714; Adams v. 
Union R. Co., 80 App. Div. 136, 80 
NYS 264; Hollahan v. Metropolitan 
St, R. 'Co.,°%3 App. Div: -164,.76 NYS 
751; Jones v. Union R. Co., 18 App. 
Div. 267, 46 NYS 321; O’Donohoe v. 
Duparquet, etc., Co., 67 Misc. 435, 
123 NYS 198; Greer v. Union Pac. 
R. -Co., 50° Mise. “560, 99 NYS 428; 
Wiley v. Bondy, 23 Misc. 658, 52 NYS 
68. 

N. C.—Modlin v. Simmons, 183 N. 
C. 63, 110 SE 661; White v. Hines, 
182.° N.C? 275)" 109") ‘SE 31°" Page <x, 
Camp Mfg. Co., 180 N. C. 3380, 104 
SE 667; Kiger v. Liipfert Scales Co., 
162 N. C. 133, 78 SE 76; Morrisett v. 
Elizabeth City Cotton Mills, 151 N. 
C. 31, 65 SE 514; Winslow v.. Nor- 
folk Hardwood Co., 147 N. C. 275, 60 
SE 1130; Overcash v. Charlotte 
Electric R., etce., Co., 144 N. C. 572, 
57 SE 3877, 12 AnnCas 1040; Fitzger- 
ald v. Southern R. Co., 141 N. C. 530, 
54 SE 3:91, 6 LRANS 337; Ross v. 
Double Shoals Cotton Mills, 140 N. 
©, 116,’ 52° SH 121,. 1. LRANS,, 298; 
Lyles v. Brannon Carbonating Co., 
140. N. C. 25,°52. SE. 233; Stewart v. 
Van Deventer Carpet Co., 138 N. C. 
60, 50 SE 562; Womble v. Merchants’ 
Grocery Co., 135 N. C. 474, 47 SE 
493. 
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and the fact that the doctrine is applicable to the 
facts of the case does not shift to defendant the 
burden of proving that he was not guilty of negli- 
gence, but the burden is still on plaintiff to establish 
the negligence of defendant, and, upon the whole 
evidence, he must have the preponderance in order 


[§ 784] (c) Rebuttal of Presumption; Weedautty: 


Oh.—Loomis v. Toledo R., etc., Co., 
107 Oh. St. 161, 140 NE 639; Mc- 
Laughlin vy. Pittsburg, etc., R. Co., 
21 OhNPNS 37. 

Or.—Coblentz v. Jaloff, 115 Or. 656, 
239 P 825; Chaperon v. Portland 
Blectric Co., 41 Or. 39, 67 P 928. 

.Tenn.—North Memphis Sav. Bank 
v. Union Bridge, etc., Co., 138 Tenn. 


161, 196 SW 492; Gill v. Brown, 130 
Tenn. 174, 169 SW 752. 
Tex.—Chicago, ete, R. Co. v. 


Myers, (Civ.. A.) 264 SW 151; Abilene, 
etc., R. Co. v. Burleson, (Civ. A.) 
157. SW 1177; Trinity, etce., R..Co. v. 
Gregory, (Civ. A.) 142 SW 656; Ft. 
Worth, ete, R.-Co. v., Day,, 50. Tex: 
Civ. A. 407, 111 SW 663; St. Louis 
Southwestern R. Co. v. Starks, (Civ. 
A.) 109 SW 1003; Womack v. Inter- 
national, etce., R. Co., 46 Tex. Civ. A. 
243, 102 SW 936. 

Utah.—Zoccolillo v. Oregon Short 
Line R.,. Co., 53. Utah’ 39, 177. P 20%; 
Christensen v. Oregon Short Line R. 
Com S bee taco She ote eee OL OLE LO 
LRANS 255, 18 AnnCas 1159. 

Vt.—Humphrey v. Twin State Gas, 
etc., Co., 100 Vt. 414, 139 A 440; 
Desmarchier v. Frost, 91 Vt. 138, 99 
A 1782; Houston v. Brush, 66 Vt. 331, 
29 A 380. 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129 SE 493, 45 ALR 280; Nor- 
folk Southern R. Co. v. Tomlinson, 
116 Va. 153, 81 SE 89; Washington- 
Virginia R. Co. v. Bouknight, 113 
Va. 696, 75 SE 1082, AnnCas1913E 
546. 

Wash.—Briglio v. Holt, 85 Wash. 
155; L47 P87 7. 

W. Va.—Jankey v. Hope Natural 
Gas Co., 98 W. Va. 412, 127 SE 199. 


ae whee 
Thomas Furnace Co., 185 Wis. 98, 
201 NW _ 268; Rost v. Roberts, 180 
Wis. 207, 192 NW 38; Atkinson v. 
Goodrich Transp. Co., 69 Wis. 5, 31 
NW 164. 

N. S.—Christie v. Landels, 55 N. 
S. 353, 65 DomLR 446 [app dism 
[1923] Can. S. C. 39, [1923] 1 DomLR 
446]. 

And see cases infra § 784 note 53. 

[a] Discussion of, and reasons 
for, rule—(1) “Few if any courts 
which have expressly considered the 
question have disputed that the pre- 
sumption which arises in favor of 
the plaintiff in a case to which the 
doctrine of res ipsa loquitur applies 
does not cast upon the defendant the 
burden of proof in the sense that the 
defendant is bound to establish free- 
dom from negligence by a preponder- 
ance of evidence.” Rost v. Roberts, 
180, Wis. 207, 213,.192 NW 38.-. (2) 
“The presumption can have no 
greater weight than the testimony 


for which it is a substitute.” Riggs- 
by v.. Tritton, 1438 Va. 908, 917, 129 
SE 493, 45 ALR 280. (3) “Such a 


presumption is evidence in the case, 
but it has no greater or different ef- 
fect than the testimony of witnesses, 
and in no degree changes the rule as 
to the burden of proof, viz., the bur- 
den of producing a preponderance of 
evidence. That burden does not 
shift from side to side on the trial 
of a case, but constantly remains 
with the party having the affirmative 
of the issue.’ Scarborough v. Urgo, 
191 Cal. 341, 346, 216 P 584. To 
same effect Brown Vv. Davis, (Cal. A.) 
257 P 877. (4) The burden of proof 
does not shift “except in the sense 
that such burden is said to shift 
from the plaintiff.to defendant when 
the former has made out a prima 
facie case.” Alabama, etc.; R.: Co. 
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Effect, and Sufficiency of Defendant’s Explanation 
In accordance with the general 
statement of the rule of res ipsa loquitur,*® the re-. 
buttable*® presumption or inference of negligence 
arising by virtue of its operation is predicated upon, 
and arises only in the absence of, an explanation by 
defendant,#7 and hence, even if the case is such 
that the doctrine is applicable, the presumption or 
inference is overcome and rebutted if defendant’s 
explanation sufficiently establishes ‘that he was not 
guilty of negligence in connection with the injury 
complained of.** The burden or duty of explanation 


—aa. In General. 


v. Groome, 97 Miss. 201, 208, 52 Ss 
703. (5) “This presumption is itself 
evidence in the case, and it does not 
change the rule as to the burden of 
proof. It is merely the evidence by 
which the plaintiff undertook to es- 
tablish the fact which he was bound 
to prove. It still remained the law 
that, upon the whole evidence, the 
plaintiffs must have the preponder- 
ance in order to succeed.” Kahn v. 
Triest-Rosenberg Cap Co., 139 Cal. 
340, 345, 73 P 164 [quot Velotta v. 
Yampa Valley Coal Co., 63 Colo. 489, 
167 P 971, 974, LURA1918B 917). To 
same effect Atkinson v. San Francisco 
United R. Cos., 71 Cal. A. 82, 234 *P 
863. (6) The plaintiff “is in no bet- 
ter position, so far as the burden of 
proof devolving upon him is con- 
cerned, than if he had_ made out a 
case for the jury by affirmative evi- 
dence of negligence.” Rost v. Rob- 
erts, 180 Wis. 207, 211, 192 NW 38. 
(7) “Res ipsa loquitur where it ap- 
plies,.does not convert the defend- 
ant’s general issue into an affirma- 
tive defense.’ Sweeney v. Erving, 
928 U. S. 238, 240, 38 SCt 416, 57 
L. ed. 815, AnnCasi914D 805 [quot 
The Great Northern, 251 Fed. 826, 
829, 163 CCA 660; Scarborough v. 
Urgo, 191 Cal. 341, 216 P 584, 586; 
Morgan v. Southern Pac. Co., 45 Cal. 
Ae TORO VodSg ae TAs ky EASLOTTO. NG 
Washington R., ete, Co. 46 App. 
(D. C.) 479, 486; Kleinman v. Banner 
Laundry Co., 150 Minn, 515, 186 NW 
123, 125, 23 ALR 479; Holt _v. Ten 
Broeck, 134 Minn. 458, 159 NW 1073, 
1074: Keithley v. Hettinger, 133 
Minn. 36, 40, 157 NW_ 897, AnnCas 
1918D 376; Modlin v. Simmons, 183 
N. C. 63, 110 SE 661,.663; Page. v. 
Camp Mfg. Co., 180 N. C. 380, 
SE 667, 668; Ridge v. Norfolk South- 
ern R. Co., 167 N. C. 510, 83 SHE 762, 
767, LRAI917E 215; Riggsby  v. 
Tritton, 143 Va. 908, 129 SE 4938, 496, 
45 ALR 280; Rost v. Roberts, 180 
Wis. 207, 192 NW 388, 40]. To same 
effect Smith v. Pennsylvania R. Co., 
239 Fed. 103, 151 CCA 277; Kraljer 
v. Snare, etc., Co., 221 Fed. 255, 137 
CCA 108; Sullivan y. Minneapolis St. 
R. Co., 161 Minn. 45, 200 NW 922; 
Modlin v. Simmons, 183 N. C. 63, 110 
SE 661; North Memphis Sav. Bank 
v. Union Bridge, etc., Co., 138. Tenn. 
161, 196 SW 492; Desmarchier v. 
Frost, 91 Vt. 138, 99 A 782. 

[b] An instruction that the hap- 
pening of the injury was prima facie 
evidence of defendant’s negligence, 
and, in the absence of any fault of 
plaintiff contributing to the injury, 
was sufficient to entitle plaintiff to 
recover, was, by .the qualifying 
clause at the end, ‘unless the de- 
fendant has shown that he was not 
negligent,’ rendered unsound, as the 
doctrine of res ipsa loquitur does not 
affect the burden of proof, or trans- 
form the general issue into an affirm- 
ative defense, but merely shifts the 
burden of evidence. Desmarchier vy. 
Frost, 91 Vt. 138, 99 A 782, 

{ec] In Michigan, where the doc- 
‘trine is denied in terms (see Supra 
§ 768 notes 55-59), the presumption 
or inference established by plaintiff's 
case does not operate to relieve him 
of the burden of proving his case as 
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a whole by a preponderance of the 
evidence. Sewell v. Detroit United 
R. Co., 158 Mich. 407, 123 NW 2. 


45. See supra § 768. 
46. See supra § 782 note 33. 
47. U. S.—The Pacific, 23 F. (2d) 


218; Atlas Powder Co. vy. Benson, 287 
Fed. 797. 

Ala.—Lawson vy. Mobile Electric 
Co., 204 Ala. 818, 85 S 257. 

Conn.—Lennon v. Rawitzer, 57 
Conn. 583, 19 A 334. | 

Miaass.—Cook vy. Newhall, 213 Mass. 
392, 101 NE 72. 

N. J.—Dentz v. Pennsylvania R. 
Go.;_ TN, J... 893,70 A 164. 4 

Absence or unavailability of other 
evidence as condition to operation of 
doctrine see supra § 774. 

48. Cal.—Maryland Casualty Co. v. 
Matson Nav. Co., 177 Cal, 610, 171 P 
427; Stott v. Southern Sierras Power 
Co.,-47 Cal. A..242, 190 P 478. 

Ga.—Georgia Cent. R. Co. v. Waxel- 
baum, 111 Ga. 812, 35 SE 645. 

Iowa.—Weber vy. Chicago, ete., R. 
Co., 1151 NW 852. 

Mo patie v. Green, 95 Md. 217, 52 
A 673. 

N. Y.—Farrelli v. Charles T. Wills 
Co.,.165 App. Div, 715) 150 NYS541; 
Green v. Urban Contracting, etec., Co., 
106 App. Div. 460, 94 NYS 7438; Duerr 
v. New York Cons. Gas Co., 86 App. 
Div. 14, 83 NYS 714; Van Orden v. 
Ackens, 28 App. Div. 160, 50 NYS 8438; 
Cohen ys; Farmers’: Li && Tivo; 110 
Misc. 548, 127 NYS 561; Nigro vy. 
Willson, 50 Mise. 656, 99 NYS 344; 
Papazian v. Baumgartner, 49 Misc. 
244, 97 NYS 3899; Wiley v.. Bondy, 23 
Misc. 658, 52 NYS 68. 

Pa.—Stearns v. Ontario Spinning 
Co., 184 Pa, 519, 39 A 292, 68 \AmSR 
807, 39 LRA 842, 

Wis.—Klitzke v. Webb, 120 Wis. 
254, 97 NW 901. 

And see cases infra note 53. 

“However discordant may seem the 
opinions of courts as to the condi- 
tions which may justify the invoking 
of this doctrine, there can be no ques- 
tion that all the benefit of it is lost 
as soon as the defendant makes a 
satisfactory explanation which will 
overcome the inference of negligence 
created by the mere happening of the 
accident.” Cohen vy, Farmers’ L. & T. 
Co., 70 Misc. 548, 127 NYS 561, 563. 

Rebuttal of presumption as matter 
of law see infra notes 67—70. 

49. See supra § 783 note 388. 

50. Colo,—Colorado Springs, ete., 
R. ‘Co. v. Reese, 69 Colo. 1, 169 P 572, 

Ga.—Chenall y, Palmer Brick Co., 
117 Ga, 106, 48 SE 448. 

Ill.—Garner vy. Chicago Cons. Tract, 


Co., 150 Tll: A. 149. 
N. Y.—Sweeney v. Edison BPlectric 
Illum. Co., 158 App. Div. 449, 148 


NYS 636; Duerr v. Consolidated Gas 
Co., 86 App, Div. 14, 88 NYS 714. 

Pa.—Baron v. Reading Iron Co., 202 
Pa, 274, 51 A‘'979; Folk v. Schaeffer, 
186 Pa. 253, 40 A 401; Stearns v. On- 
tario Spinning Co., 184 Pa. 519, 89 A 
292, 68 AmSR 807, 39 LRA 842. 

Vt.—Desmarchier v. Frost, 91 Vt. 
138, 99 A 782. 

Wash,—Poth v. Dexter Horton Est., 
140 Wash. 272, 248 P 374, 

[a] Defendant may make the 
showing by a process of elimination; 
that is, it may show that there is no 


AEE EB) RSs BAS A EA NM 
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which is east on defendant by operation of the doe- 
trine of res ipsa loquitur*® is not satisfactorily to 
account for the occurrence and to show the actual 
cause of the injury, but merely to rebut the infer- 
ence that he had failed to use due care.°° 
purpose, all that is ordinarily required of defend- 
ant. is that he produce evidence sufficient to offset 
the effect of plaintiff’s showing; and, as previously 
noted,®! the prevailing, although’ not unanimous,°? 
view is that he is not required to offset it by a 
preponderance of the evidence, but need only meet 
plaintiff’s proof by evidence of equal weight.>* Al- 


For this 


reasonable possible cause for the ac- 
cident for which it is responsible. 
Poth v. Dexter Horton. Est., 140 
Wash. 272, 248 P 374. 

{b] “Whe true rule is that where 
the accident is of such a character 
that it speaks for itself, as it did in 
this case, and raises a presumption 
of negligence, the defendant will not 
be held blameless, except upon a 
showing either (1) of a satisfactory 
explanation of the accident, that is, 
an affirmative showing of a definite 
cause for the accident in which cause 
no element of negligence on the part 
of the defendant inheres, or (2) of 
such care in all possible respects as 
necessarily to lead to the conclusion 
that the accident could not have hap- 
pened from want of care, but must 
have been due to some unpreventable 
cause, although the exact cause is 
unknown. In the latter ease, inas- 
much as the process of reasoning is 
one of exclusion, the care shown 
must be satisfactory in the sense 
that it covers all causes which due 
care on the part of the defendant 
Palo oe et eo Bourguignon 
v. Peninsular R. Co., 40 Cal, A, 

694, 181 P 669. fe ee 

[ec] Discussion of rule.—Although 
defendant must rebut the inference 
of negligence “it is not necessary to 
show the cause of the accident in 
order to do this. It would be helpful 
if the defendant could make the spe- 
cific cause known and then show its 
care respecting it. But if it nega- 
nen the presumption of negligence, 
y 
cause, that is sufficient.” Sweeney v 
Edison Electric Illum. Co., 158 kn 
Div. 449, 452, 148 NYS 636. ‘ 

Explanation as affected by state of 
pleading see infra § 785. 

51. See supra § 783 text and notes 


40-44, = 
52. ee Supra § 783 note 39. 
53. Cal.— Scarborough y. Urgo, 


191 Cal. 341, 216 P 584; Smith v. Hol- 
aah a A) bogs Uy 958; Seellars vy. 
niversa ery. verywh 1 
A. 252, BSS BLATSSo ns ae ee 
olo.—Colorado Springs, ete:, 

Co. v, Reese, 69 Colo. 1, 169 Pp aie. 
D. C.—Pistorio v. Washington R., 
etc., Co,, 46 App. 479; Sullivan vy. Cap- 

ital Tract. Co., 84 App. 358. 
Be gee ee ee lamele City, ete., 
» +4 OO a . 5 5 
1916A 927. Mey ah he eet 
N. C.—White v. Hines, 2 
275, 109 SE 31s pica) 
-—Glowacki v. North Western 
Ohio R., ete., Co., 116 Oh. 15 
Nip 3h St, 451, 157 
1.—Muskogee Electric Tract, 
y. Eaton, 49 Oki. 344, 152 P lig 
Tex, — Chicago, etc... “R. Co. yz 
Myers, (Civ. A.) 264 SW 151. 
Utah.—Zoccolillo v. Oregon Short 
Line R. Co., 53 Utah 39; 177 P 201, 
Vt.—Humphrey v. Twin State Gas, 
dae can ey Vt. 1 189 A 440, 445. 
is.—Rost ° v, oberts, 180 is. 
207, 192 NW 38. : rie 
“In such cases, the plaintiff fails, 
if the force of the maxim is counter- 
balanced by the facts disclosed.” 
Humphrey v. Twin State Gas, etc,, 
Co., Supra, 
[a] “The proof which is required 
of such explanation or care is a dif- 


showing its care as to all probable - 


ee 
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though there is some authority to the effect that the 
presumption of negligence arising under the doc- 
trine of res ipsa loquitur and the prima facie case 
established thereby will become conclusive unless 
rebutted by opposing evidence,** and that in the 
absence of any other evidence in reference to the 
negligence the presumption cannot be disregarded 
by the jury,°> but necessitates a verdict in favor 
of plaintiff,** the general rule is that the doctrine 
may never become the ground of a directed verdict 


ferent matter from the explanation 
or care itself. The explanation or 
the care shown, if true, may be per- 
fectly satisfactory. The proof of its 
truth may or may not be satisfac- 
tory. On this point the rule is the 
same as in the case of any other pre- 
sumption which a defendant must 
meet; that is, he is not obliged to 
overcome the presumption by a pre- 
ponderance of evidence, but it is suffi- 
cient for him to give such proof of 
the truth of his explanation or of his 
contention that he exercised due care 
in all particulars as to offset the pre- 
sumption in the minds of the Jury 
and produce a balance in their minds 
on the question of its truth. Through- 
out the plaintiff must prove his cause 
by a preponderance of evidence. 
Bourguignon v. Peninsular R. Co., 40 
Cal. A. 689, 695, 181 P 669. 
[b] Before defendant is called 
upon to make his explanation in any 
case, plaintiff, who relies on the doc- 
trine, must have shown sufficient 
facts to make it applicable. Smith v. 
Pennsylvania R. Co., 239 Fed. 103, 
151 CCA 277; Paris, ete, R. Co. -v. 
Robinson, 53 Tex. Civ. A. 12, 114 SWw 


at Evidence held sufficient to re- 
but presumption. Maryland Casualty 
Co. v. Matson Nav. Co., 177 Cal. 610, 


171 P 427. And see cases infra note 
08 AS © a otaeuce held insufficient to 


rebut presumption. Kahn v. Triest- 
Haseabere Cap Co., 139 Cal. 340, 13 
P 164; Roche v. Redington, 125 Cal. 
174, 57 P 890; Atlanta Coca-Cola Bot- 
tling Co. v. Danneman, 25 
102 SE 542; Heim v. Roberts, 
600, 109 A 329; Mentz v. Schieren, 
Misc. 813, 74 NYS 889; Donohue v. 
U. S. Hoffman Mach. Corp., 218 NYS 
558; Wheeler v. Northern Ohio Tract. 
Co. 6 On Or Ct,.- N.S! 2406; 27 Oh. 
Cir. Ct. 517; Margules v. Terry, (Tex. 
Giv. A.) 273 SW 690; Poth v. Dexter 
Horton Bst., 140 Wash. 272, 248 P 
374. And see cases infra note 69 [b]. 

54. Brown v. Consolidated Light, 
etc., Co., 137 Mo. A. 718, 109 SW 1032; 
Joyner v. South Carolina R. Co., 26 
S.C. 49, 1 SE 52. See Pittsburgh, 
etc., R. Co. v. Arnott, 189 Ind. 350, 
368. 126 NE 13 (where it was said 
that the prima facie case established 
by the evidence ‘will prevail unless 
it is met by evidence to show that 
the accident could not have been 
avoided by os care on the part of 

defendant’’). 

nes Bush v. Barnett, 96 Cal. 202, 
i ae SL rf Morris v. Morris, (Cal. 

Ty 2585" 616) 
Pate presumption which the_ law 
raises from admitted or established 
facts is itself evidence sufficient to 
sustain a verdict in accordance there- 
with, and cannot be disregarded by 
the jury, or by the court in any in- 
struction which it may give with 
reference thereto.” Bush v. Barnett, 

ra. 
on 56. Housel v. Pacific Hlectric R. 
Co., 167 Cal. 245, 139 P 73, 51 LRANS 
1105, AnnCas1915C 665; Bush v. Bar- 
nett, 96 Cal. 202, 31 P 2; Sambuck v. 
Southern Pac. Co., 7 Cal. Unrep. Cas. 
104, 71 P 174. See North Chicago St. 
R. Co. v. Cotton, 140 Ill. 486, 494, 29 
NE 899 (where, on the question as to 
the erroneous admission of evidence, 
it was held that “as no evidence was 


offered to rebut that presumption, a} 


verdict in favor of the plaintiff neces- 
sarily followed, wholly regardless of 
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the evidence objected to’); Levine v. 
Brooklyn, etc., R. Co., 134 App. Div. 
606, 119 NYS 315 (holding that, 
where -plaintiff has established his 
case by the presumption arising un- 
der the doctrine of res ipsa loquitur, 
and defendant introduced no evidence 
in rebuttal, plaintiff was entitled to 
recover something by way of dam- 
ages, and a judgment in favor of de- 
fendant was reversed). 

57. St. Marys Gas Co. v. Brodbeck, 
114 Oh. St. 428, 151 NE 323; Zahniser 
v. Pennsylvania Torpedo. Co., 190 Pa. 
350, 42 A 707; Zoccolillo v. Oregon 
Short Line R. Co., 538 Utah 39, 177 P 
201. And see cases infra notes 58-64. 
Contra Halterman v. Hansard, 4 Oh. 
Avy 326 85% 22) Oh Cire 1S the Ne iS A443 
(where, defendant not having’ intro- 
duced any evidence in rebuttal, a di- 
rected verdict for plaintiff was held 
proper). 

58. See cases infra notes 61-63. 


59. See cases infra note 64. 

60. See infra §§ 851-857. 

61. See supra § 782 notes 36, 37. 

62. U. S.—Sweeney v. Erving, 228 
U. S. 233, 33 SCt’416, 57 L. ed. 815, 


AnnCas1914D 905. 

Cal.—Maryland Casualty Co. v. 
feoteae Nav. Co., 177 Cal. 610, 171, P 

D. C.—Pistorio v. Washington R., 
etc., Co., 46 App. 479. 

Ga.—Bonita Theatre v. Bridges, 31 
Ga. A. 798, 122 SEH 255; Sinkovitz v. 
ee Land Co., 5 Ga. A. 788, 64 SE 


Minn.—Ryan v. St. Paul Union De- 
pot Co., 168 Minn. 287, 210 NW 32; 
Sullivan v. Minneapolis St, R. Co., 161 
Minn. 45, 200 NW 922; Kleinman v. 
Banner Laundry Co., 150 Minn. 515, 
186 NW 1238, 23 ALR 479; Holt v. Ten 
Broeck, 134 Minn. 458, 159 NW 1073; 
Keithley v. Hettinger, 1383 Minn. 36, 
157 NW 897, AnnCas1918D 376. 

Mo.—Scott v. Davis, 216 Mo. A. 530, 
270 SW 433. 

'N. C.—Modlin v. Simmons, 183 N. 
C. 63, 110 SE 661; Bertie Cotton Oil 
Co. v. Atlantic Coast Line R. Co., 
183 N. C. 95, 110 SE 660; White: v. 
Hines, 182 N. C. 275, 109 SH 31; Page 
v. Camp Mfg. Co., 180 N. C. 330, 104 
SE 667; Ridge v. Norfolk Southern 
R. Co., 167.-N. C. 510; 83 SH! 762, LRA 
1917H 215. 

Oh.—St. Marys Gas Co. v. Brod- 
beck, 114 Oh. St. 423, 151 NE 326. 

Va.—Riggsby v. Tritton, 143 Va. 
903, 129 SE 493, 45 ALR 280. 

Wis.—Rost v. Roberts, 180. Wis. 
207,192 NW. 88. 

[a] Discussion of rule.—(1) ‘‘The 
importance of the rule which finds 
expression in that maxim is found 
in the province of the trial judge and 
not in the province of the jury. He 
is called on in the first instance to 
say whether there is any evidence of 
negligence to go to the jury; in the 
absence of direct evidence, he may, in 
cases where the maxim applies, hold 
that the circumstances are such as 
will, unexplained, permit the jury to 
draw the inference of negligence; but 


that inference is still one for the 
jury and not for the court. They 
may not believe the witnesses; the 


circumstances may be such that the 
jury will attribute the injury to some 
cause with which the defendant has 
nothing to do; they may find the in- 
ference of negligence too weak to 
persuade their minds; they may 
think a reasonably --prudent.. man 
would have been unable to take pre- 
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for plaintiff,5” but that the weight of the inference®® 
as well as the weight of the explanation is for the 
determination of the jury.°® 
cordance with the general rules pertaining to the 
province of the court and jury on the issue of neg- 
ligence,°®° the application of the doctrine does not 
require or compel the jury to draw the inference 
of negligence but merely warrants or permits such 
an inference,*' which the jury may or may not, in 
its discretion, draw.®* Accordingly the fact that no 


Furthermore, in ac- 


cautions to avoid the injury; and, in 
any event they may render a verdict 
for the defendant. This is within 
their province even when there is no 
explanation by the defendant. When 
there is such explanation, it is for 
the jury to decide just as in the ordi- 
nary case of whatever kind, what the 
actual facts are and what inference 
should be drawn therefrom. The 
most that is required of the defend- 
ant is explanation, not exculpation; 
and that explanation may leave the 
mind in equipoise in which case the 
defendant would be entitled to a ver- 
dict because the plaintiff has failed 
to prove his case by the weight of 
the evidence.’’ Hughes v. Atlantic 
City,veteiR.iCo:, 85 Ne Je Ix 212: 214, 
89 A 769, LRA1916A 927 [quot Zoc- 
colillo v. Oregon Short Line R. Co., 
538 Utah 39, 61, 177 P 201]. To same 
effect Heffter v. Northern States 
Power Co., (Minn.) 217 NW 102... (2) 
Res ipsa loquitur means that the 
facts of the occurrence warrant the 
inference of negligence, not that they 
compel such an inference; that they 
furnish circumstantial evidence of 
negligence where direct evidence of 
it may be lacking, but it is evidence 
to be weighed, not necessarily to be 
accepted as sufficient; that they call 
for explanation or rebuttal, not nec- 
essarily that they require it; that 
they make a case to be decided by 
the jury, not that they forestall the 
verdict. Res ipsa loquitur, where. it 
applies, does not convert the defend- 
ant’s general issue into an affirma- 
tive defense. When all the evidence 
is in, the question for the jury is, 
whether the preponderance is with 
the plaintiff.” Sweeney vy. Erving, 
228 U. S. 233, 240, 33 Sct 416, 57 L. 
ed. 815, AnnCas1914D 905 [quot Mor- 
gan v. Southern Pac. Co., 45 Cal. A. 
229, 235, 187 P 74; Pistorio v, Wash- 
ington R., ete., Co., 46 App. GD. Co) 
479, 486; Kleinman vy, Banner Laun- 
dry Co., 150 Minn. 515, 186 NW 123 
125, 23 ALR 479; Modlin v. Simmons. 
183 _N. C. 63, 110 SE 661, 663: Page 
v. Camp Mfg. Co., 180 N.’C. 330, 164 
SE 667, 668; Ridge v. Norfolk South- 
ern R. Co., 167 N. C. 510, 518, 83 SB 
762, 767. LURA1917E 215; Rigesby v. 
Tritton, 143 Va. 903, 129 SE 493, 496, 


45 ALR. 280; Rost v. Robert 1 
Wis, 207, 192 NW. 38, 40]. (3) 
Where the doctrine applies the 


plaintiff has a prima facie case of 
negligence; but such prima facie case 
is not a presumption of law, but 
simply evidence from which the jury 
may or may not infer that the issue 
should be answered in favor of the 
plaintiff. The duty, then, imposed on 
the defendant is to elect between in- 
troducing or declining to introduce 
evidence in explanation or rebuttal.” 
Harris v. Mangum, 183 N. CG. 235, 240, 
111 SE 177. (4) “The jury are not 
bound to decide accordingly; but if 
they think proper to do so, when ap- 
plying their reason and common 
sense to the case, they may reject the 
conclusion that there was negligence 
and ascribe the injury to some other 
cause. It merely carries the case to 
the jury for their consideration.” 
Ridge v. Norfolk Southern R. Co., 
supra. (5) “In applying the law to 
a case like the present, we think it 
clear that the plaintiff was bound to 
satisfy the jury by the preponder- 
ance of evidence, that the defendant 
was guilty of negligence that caused 
the accident; if he introduced no evi- 
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explanation is offered by defendant in rebuttal of 
the presumption against him does not authorize the 
finding of negligence as a matter of law or warrant 
an affirmative direction to the jury,®* while, on the 
other hand, the mere fact that defendant has intro- 
duced evidence which, if accepted by the jury, would 
exonerate defendant does not ordinarily destroy 
the presumption of negligence raised by plaintiff’s 
proof so as to authorize a finding of the absence of 
negligence as a matter of law or warrant an affirma- 
Other authorities, 
however, upon the consideration that the presump- 
tion expressed by the doctrine is not itself evi- 
dence,® hold that, where plaintiff relies upon the 
presumption to establish his case, the introduction 
of evidence of due care by defendant will make the 


tive direction for defendant.*4 


dence or no evidence from which an 
inference of negligence could be 
drawn, it would be the duty of the 
judge to direct a verdict for the de- 
fendant; if he introduced evidence 
which permitted or required an in- 
ference of negligence, it would be for 
the jury to say whether they believed 
the witnesses and, where an infer- 
ence of negligence was permissible 
but not required, whether they drew 
that inference.”’ Hughes vy. Atlantic 
City, etc., R.iCo., 85°N. (J. Lt 212). 216, 
89 A 769, LRA1916A 927. F 

[b] “The result of all the deci- 
sions upon the question is that the 
plaintiff's prima facie showing merely 
earries the case to the jury, and upon 
it alone they may decide for him, but 
they are not compelled to do so, and 
whether there is evidence on both 
sides, or only on the plaintiff's, the 
latter has the burden of proving neg- 


ligence.” Page v. Camp Mfg. Co., 180 
N. C. 330, 335, 104 SE 667. 
63. U. S.—Nebraska ‘Bridge Sup- 


ply, etc., Co. v. Jeffery, 169 Fed. 609, 
95 CCA 137. 

Minn.—Sullivan v. Minneapolis St. 
R. Co., 161 Minn. 45, 200 NW 922. 

Mo.—Warren v. Missouri, etc., Tel. 
Co., 196 Mo. A. 549, 196 SW 1030. 

N. J.—Higgins v. Goerke-Krich Co., 
91 N. J. L, 464, 103 A 37. 

N. C.—White v. Hines, 
275, 109 SE 31; 

Roper Lumber Co., 
SE 18. 

Va.—Riggsby v. Tritton, 148 Va. 
908, 129 SE 493, 45 ALR 280. 

[a] Discusion of rule.—(1) ‘The 
law says that such circumstances call 
for explanation—not necessarily that 
they require it.”’ Sullivan vy. Minne- 
apolis St. R. Co., 161 Minn. 45, 55, 200 
NW 922. (2) “The defendant may 
offer evidence or decline to do so at 
the peril of an adverse verdict. If 
the defendant offers evidence the 
plaintiff may introduce additional 
evidence, and the jury will then say 
whether upon all the evidence the 
plaintiff has satisfied them by its pre- 
ponderance that he was injured by 
the negligencé of the defendant.” 
White v. Hines, 182 N., C. 275, 288, 
109 SE 81. 

64, Cal.—Morris vy. Morris, 258 P 
616; Lauder v. Currier, 3 Cal. A. 28, 
84 P 217. 

Colo.—Colorado Springs, etc., R. 
Co. v. Reese, 69 Colo. 1, 169 P 572. 

D, C.—Kohner vy. Capital Tract, Co., 
22 App. 181, 62 LRANS 875. 

Ill.— Drake Standard Mach. Works 
v. Brossman, 135 Ill. A. 209. 

Iowa.—Weber v. Chicago, etec., R. 
Co., 151 NW 852. 

Ky.—Paducah Tract Co. v. Baker, 
pg 360, 113 SW 449, 18 LRANS 

Minn.—Sullivan v, Minneapolis St. 
R. Co., 161 Minn. 45, 200. NW 922. 

Mo.—Warren v. Missouri, etc., Tel. 
Co., 196 Mo. A. 549, 196 SW 1030; 
Brown v. Consolidated Light, etc., 
Co., 1837 Mo. A. 718, 109 SW 1033. 

N. J.—Hughes v. Atlantic City, etc., 
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R. Co., 85 N. J. L. 212, 89 A 769, LRA 
1916A 927. 

N. Y.—O’Flaherty v. Nassau Elec- 
tric R. Co., 34 App. Div. 74, 54. NYS 
96 [aff 165 N. Y. 624 mem, 59 NE 
1128 mem]. 

N. C.—Turner v. Southern Power 
COs. 7 SANE WOig A Sip V6 Ie SHh 067, . oe 
LRANS 848. 

Oh.—St. Marys Gas Co. v. Brod- 
beck, 114 Oh. St. 423, 151 NE 323; 
Cincinnati R. Omnibus Co. v. Tahse, 
14 OhS&CP 679, 6 OhNPNS. 502. 

Or.—Boyd v. Portland Electric Co., 
40 Or. 126, 66 P 576, .57 LRA 619. 

S. C.—Joyner v. South Carolina R. 
Co. 26 Sirk 49:21 tS Er 52. 

Utah.—Zoccolillo v. Oregon Short 
Line R. Co., 53 Utah: 39;.177 P 201, 

Vt.—Humphrey y. Twin State Gas, 
etc., Co., 100 Vt. 414, 189 A 440. 

[a] Reasons for, and discussion 
of, rule.—(1) ‘It does not follow that, 
because an explanation is sufficient 
in law, therefore it is true; nor does 
it follow that, because it is true, it is 
sufficient to exonerate the defendant. 
The explanation may be true as far 
as it goes, and yet it may not be 
sufficient to overcome the presump- 
tion of negligence raised from the 
circumstances of the accident. The 
case is not one of uncontroverted tes- 
timony on the one side and no testi- 
mony, or no sufficient testimony, on 
the other side. It is a case of testi- 
mony of circumstances on the one 
side from which negligence may be 
inferred, and testimony of circum- 
stances on the other side from which 
it may be inferred that there was no 
negligence. This undoubtedly makes 
a case for submission to the jury.” 
Kohner v. Capital Tract. Co., 22 App. 
(D. C.) 181, 189, 62 LRANS 875. (2) 
“The credibility of the explanation 
and its sufficiency were questions for 
the jury and the prima facie case of 
the plaintiff is not necessarily over- 
thrown by uncontradicted evidence 
that the appliances were constructed 
and operated in a proper manner.” 
Warren v. Missouri, etc., Tel. Co., 196 
Mo. A. 549, 556, 196 SW 1030. (3) 
“In all such cases the credibility of 
the evidence relevant to the inquiry 
is for the jury—they may accept or 
reject it.” Turner v. Southern Power 
Co., 154 N. C.. 131, 139, 69 SH°767, 32 
LRANS 848. (4) “The jury were 
bound to put the facts and circum- 
stances proved by the defendant into 
the scale against the presumption 
upon which the plaintiff relied, and 
in determining the weight to be given 
to the former as against the latter, 
they were bound to apply the rule 
that the burden of proof was upon 
the plaintiff. If, on the whole, the 
scale did not preponderate in favor 
of the presumption and against the 
defendant’s proof, the plaintiff had 
not made out her case, since she had 
failed to meet and overcome the bur- 
den of proof.” Kay v. Metropolitan 
St. R. Co., 163 N. Y. 447, 458,57 NE 
751 [quot Sweeney v. Erving, 228 
U. S. 238, 241, 83 SCt 416, 57 L. ed. 
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case one for the court in the sense that the mere 
presumption will not be given the effect of evidence 
so as to raise a conflict for jury decision.®® 
application of the doctrine does not affect the gen- 
eral rule®™ that, where the evidence is so clear and 
convincing that reasonable minds would not differ 
in their conclusions therefrom, the question of de- 
fendant’s negligence is for the court and not for 
the jury,°* and hence, if defendant’s explanation 
establishes the absence of culpable negligence so 
clearly as to leave no substantial conflict in the 
testimony or issuable fact for the jury to pass on, 
the presumption will be overcome as a matter of 
law,®® and if submitted to the jury will authorize 
the setting aside of a verdict for plaintiff.7° 
ever, plaintiff is not precluded from offering evi- 


The 


How- 


815, AnnCas1914D 905; Duerr y. Con- 
solidated Gas Co., 86 App. Div. 14, 83 
NYS. 714, 722]. 

Absence or unavailability of direct 
evidence as condition to operation of 
doctrine see supra § 774. 

65. See supra 770 note 83. 

66. Lawson vy. Mobile Electric Co., 
204 Ala. 318, 85 S 257; Smith v. 
Northern Pac. R. Co., 3 N. D. 17, 53 
NW 173; Scarpelli v. Washington 
Water Power Co., 63 Wash. 18, 114 P 
870; Spaulding v. Chicago, etc., R. 
Co., 33 Wis. 582. . 

67. See infra §§ 851-857. 

68. See cases infra notes 69, 70. 

69. Cal.—Stott v. Southern Sierras 
Power .Co., 47 Cal. A. 242, 190 P 478. 

Ky.—Paducah Tract Co. v. Baker, 
ae Ky. 360, 113 SW 449, 18 LRANS 
1185. 

Minn.—Sullivan v. Minneapolis St. 
R. Co.,. 161 Minn. 45, 200 NW. 922; 
Ryder v. Kinsey, 62 Minn. 85, 64 NW 
94, 54 AmSR 628, 34 LRA 557. 

o.—Brown y. Consolidated Light, 
ay Coe, 131) Mo. A. 77183 1092 (Sivv 
10 


N. J.—McCormack y. Standard Oil 
Co:51601 Nerds wht 2435037 ACES. 

N. Y.—Curtis v. New York, etc., 
R. Co., 159 App. Div. 757, 144 NYS 
1007; Cohen v. Farmers’ L. & T. Co., 
70 Misc. 548, 127 NYS 561. 

N. D.—Smith v. Northern Pac. R. 
Co. »>3) N.wDu 17,538 NW, 173. 

Or.—Goss v. Northern Pac. R. Co., 
43,Or. 439; 87. P1449. 

Ss. C—Joyner v. South Carolina R. 
Go., 26..S: Ce 49, 1 SE 62, 

Vt.—Humphrey v. Twin State Gas, 
etc., Co., 100 Vt. 414, 189 A 440, 445 
(“It was said in that case [Houston 
v. Brush, 66 Vt. 331, 347, 29 A 380] 
that the maxim does not apply to 
such a case. Perhaps it would be 
more accurate to say that the maxim 
does not avail in such a case. The 
thing that defeats the plaintiff is, not 
that the maxim does not apply, but 
that its force and effect are rebutted 
by the proof’’). 

See Turner v. Southern Power Co., 
154 N. GC. 181, 139, 69. SH 767,32 
LRANS 848 (“There may be cases 
where the explanation offered in evi- 
dence is so full and satisfactory that 
a court would be justified in charging 
the jury, ‘If they believe the evi- 
dence, the defendants are entitled to 
their verdict’ ’’), 

[a] Explanation held sufficient to 
rebut presumption and warrant di- 
rected verdict for defendant. Goss 
v. Northern Pac, R..Co., 48 Or, 439, 
87 P 149; Scarpelli v. Washington 
Water Power Co., 63 Wash. 18, 114 P 


870; Se v. Chicago, etc., R. 
Co., 33 Wis. 582. 
{b] Explanation held insufficient 


to rebut presumption.—Sturza vy. In- 
terborough Rapid Transit Co., 113 
NYS 974; Poth v. Dexter Horton Est., 
140 Wash. 272, 248 P 374. 

70. Cal.—Scellars v. Universal 
Serv. Everywhere, 68 Cal. A. 252, 228 
P 879; Stott v. Southern Sierras Pow- 
er Co., 47 Cal. A. 242, 190 P 478. 


eS NC SN NS Le DEPORT IN SAPS IR ET IY. SS ea Diy eta” 'T hy Pear ine Cyn eee I 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. » 


§§ 784-786] 


dence in rebuttal of defendant’s evidence, but, on 
the contrary, if a satisfactory explanation is offered 
plaintiff must show its insufficiency or other non- 
applicable features or introduce other evidence to 
sustain the charge if he would prevent the court 
from granting a nonsuit or directing a verdict 
against him.7! 

[§ 785] bb. As Affected by State of Pleading. 
Where the presumption arising by virtue of the doc- 
trine of res ipsa loquitur is of negligence generally, 
as under a general allegation of negligence,’? the 
application of the doctrine requires defendant to 
rebut or overcome the inference that the injury com- 
plained of was due to any negligent act for which 
he is chargeable;7* however, where the scope of the 
presumption is limited by specific allegations of neg- 
ligence,** defendant’s burden is merely that of 
showing that he was not negligent in respect of that 
particular with which he is charged.’> 

[§ 786] (4) State of Pleading’® as Affecting Ap- 
plication of Doctrine. As the application of the 
doctrine of res ipsa loquitur proceeds on the theory 
that, under the special cireumstances which invoke 
its operation, plaintiff is unable to specify the par- 
ticular act of negligence which caused the injury, or 
that defendant is in a better position to do so,’ 


i Ill.—Garner y. Chicago Cons. Tract. 
Co., 150 Ill. A. 149, 
y.—Paducah Tract. Co. vy. Baker, 


130 ey. 360, 113 SW 449, 18 LRANS 79. 
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78 See supra § 644 et seq. 

Necessity of allegations of specific 
facts see supra § 
Cal.—Roberts v. Sierra R. Co., 


653. 
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the authorities are practically uniform, at least in 
those jurisdictions where general allegations of neg- 
ligence are deemed sufficient,’® that, where the alle- 
gation of negligence is general only and is un- 
accompanied by specific averments which go to the 
breach of the duty relied on, plaintiff is entitled 
to invoke the presumption of negligence arising un- 
der the rule of res ipsa loquitur.7® However, as 
stated in some of the cases,®° there is considerable 
conflict in the authorities as to the effect of plain- 
tiff’s pleading specific acts of negligence as the 
cause of injury upon his right to reply on or invoke 
the doctrine under consideration.®! Thus, in con- 
formity with the general rule that, where a declara- 
tion based on negligence avers a particular act as 
the cause of the damage, plaintiff in order to re- 
cover must establish the specific negligence al- 
leged,’? it is held in some jurisdictions that, where 
plaintiff, instead of relying upon a general allega- 
tion of negligence, sets out specifically the negli- 
gent acts or omissions complained of, the doctrine 
of res ipsa loquitur cannot be applied, even though 
the case was a proper one for the application of the 
doctrine under a general allegation of negligence 
only.8* So where specific averments are construed 


cations, concluding with the state- 
ment that he was “unable to further 
specify as to the negligence of the 
defendant,” he was entitled under his 


1185. 

N. Y.—Curtis v. New York, etc., R. 
Co., 159 App. Div. 757, 144 NYS 1007; 
Stotnick v. Prague Amusement Co., 
161 NYS 288. 

Tex.—Trinity, etc., Be Co. v. Geary, 
(Civ. A.) 144 SW 104 

71. Ryder v. inkey 62 Minn, 85, 
64 NW 94, 54 AmSR 623, 34 LRA 557: 
Plumb vy. Richmond Light, etc., Co., 
233. N.Y. 285, 135 NE .504,.25-ALR 
685; Pearson v. Ehrich, 148 App. Div. 
680, 133 NYS, 273; Cohen v. Farmers’ 
Pee to. 10 Misc. 548, 127 NYS 
561; Searpelli v. Washington Water 
Power Co., 63 Wash. 18, 114 P 870. 

{a] Discussion of rule.—‘“‘When a 
plaintiff in actions of this character 
makes no attempt to show the negli- 
gent cause of the act complained of, 
but relies wholly on the legal pre- 
sumption of negligence his facts 
establish, he must accept or contro- 
vert the defendant’s explanation as 
to the cause of the act, and show its 
insufficiency or other nonapplicable 
features, if he would prevent the 
court ffom holding, as a matter of 
law, that the presumption is over- 
come.”’ Searpelli v. Washington 
Water Power Co., 63 Wash. 18, 24, 
114 P 870. 

72. See infra § 786 note 79. 

73. Colorado Springs, etc., R. Co. 
v. Reese, 69 Colo. 1, 169 P 572; James 
vy. Boston El. R. Co., 204 Mass. 158, 
90 NE 513; Both v, Dexter Horton 
Est., 140 Wash. 272, 248 P. 374; 
Meenie v. Tilsonburg, etc., R. Co., 6 
OntWR 955. And see cases supra 
§ 784 note 50. 


74. See infra § 786 notes 87-92. 
75. Ga.— Palmer’ Brick Co, v. 
Chenall, 119 Ga. 837, 47 SE 329. 


T1l.—Chicago City R. Co. v. Carroll, 
206 Ill. 318, 68 NE 1087; North Chi- 
cago St. R. Co. v. Cotton, 140 Ill. 486, 
29 NE 899. 

Ind.—Terre Haute, etce., R. Co. v. 
Sheeks, 155 Ind. 74, 56 NE 4384; 
Southern R. Co. v. Adams, 52 Ind. A. 
322, 100 NE 773. 

Miss.—Alabama, ete. R. Co. v. 
Groome, 97 Miss. 201, 52 S 703. 

Or.—Boyd v. Portland Hlectric Co., 
41 Or. 336, 68 P 810, 

76. Pleading see supra §§ 626-707. 

77. See supra § 773. 

Effect of want of knowledge on 
pleading negligence generally see 
supra §§ 651-654. 
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Colo.—Colorado Springs, ete. 
Co. vy. Reese, 69 Colo. 1, 169 P 572. 

Conn. —Firszt v. Capitol Park 
Realty Co., 98 Conn. 627, 120 A 300, 
29 ALR 17. 

Ill.—Smith v. Chicago City R. Co., 
165 Ill. A.. 190. 

Mass.—McDonough v. Boston. El. 
R. Co., 208 Mass. 436, 94 NE 809; 
James vy. Boston El. R. Co., 204 Mass. 
158, 90 NE 5138; James v. Boston El. 
R. Co., 201 Mass, 263, 87 NE 474. 

Minn.—Kleinman vy. Banner Laun- 
dry Co., 150 Minn. 515, 186 NW. 123, 
23 ALR 479; City Water Power Co, v. 
Fergus Falls, 113 Minn. 33, 128 NW 
817, 32 LRANS 59, AnnCas1912A 108. 

Mo. —Stauffer v. Metropolitan St. 
R. Co., 2438 Mo. 3805, 147 SW. 1032; 
Cooper v. Century Realty Co., 224 Mo. 
709, 123 SW 848; Briscoe v. Metro- 
politan St. R. Co., 222 Mo. 104, 120 
SW 1162; Price v, Metropolitan St. 
Ry Cox, 230 Mo, 435, 119 SW 932, 132 
AmSR 588; MacDonald v. Metropoli- 
tan St. R. ‘Co., 219 Mo. 468, 118 SW 
78, 16 AnnCas 810; Beave y. St. Louis 
Transit Co., 212 Mo. 331, 111 SW. 52; 
Watson v. Chicago Great Western R. 
Co.,, (A.), 287 SW . 813;.. Kuether . v. 
Kansas City Light, etc., Co., (A.) 276 
SW 105; Kean v. Smith-Reis Piano 
Co., 206 Mo, A. .170, 227 SW. 1091; 
Gibler v. Quincy, etc., R. Co., 148 Mo. 
A. 475, 128 SW 791; Freeman v. Fore- 
man, 141 Mo. A. 359, 125 SW 524, 

Tenn.—Nashville Interurban R. Co. 
Vv. i ae 137 Tenn, 422, 198 SW 
105 

Tex.—Trinity, etc., R. Co. v. Geary, 
(Civ. A.) 144 SW 1045; Missouri, etc., 
R. Co. v. Thomas, (Civ. A.) 132 SW 
974. 

Va.—Washington-Virginia R. Co. v. 
Bouknight, 113 Va, 696, 75 SE 10382, 
AnnCasl19138E 546. 

{a] Rule applied.—Where plaintiff 
went to trial upon a single count, al- 
leging negligence of defendant and 
stating the nature and particulars of 
the accident resulting from it, but 
not stating the particulars of the 
negligence that caused the accident, 
he may rely upon the doctrine of res 
ipsa loquitur. James v. Boston El. 
R. Co., 204 Mass. 158, 90 NE 513. 

{[b] Effect of specification in bill 
of particulars.—Where a _ plaintiff 
pleaded general negligence, and, on 
being required so to do, filed specifi- 


general allegation of negligence to 
rely on the doctrine of res ipsa loqui- 
tur, as defendant could not deprive 
plaintiff of that right by requiring 
him to file specifications and by so 
cutting down-that count to a count 
alleging special negligence. McDon- 
ough v. Boston El. R. Co., 208 Mass. 
436, 440, 94 NE 809. 

Effect of specific allegations in 
ae none pleadings see supra § 774 note 


80. U. S.—Rosenzweig v. Hines, 
280 Fed. 247. 

Cal.—Atkinson v. San Francisco 
bees R. Cos., 71 Cal. A. .82,.234 P 


Capitol Park 
Realty Co., 98 Conn. 627, 120 A 300, 
29 ALR 17. 


ie: C.—Moore v. Clagett, 48 App. 

Hawaii—Morgan ig 26 
Hawaii 17. 

Minn.—Kleinman v. Banner Laun- 
dry Co., 150 Minn. 515, 520, 186 NW 
123, 23 ALR 479. 

Tenn.—Nashville Interurban R, Co. 
VaceneeOny 137 Tenn. 422, 193 SW 
1 ‘ 

“The cases are not in harmony. 
Variation of language in the state- 
ment of the rule is sometimes con- 
fusing, and the engrafting of distinc- 
tions upon one rule or the other does 
not always induce clearness.” Klein- 
man v, Banner Laundry Co., supra. 

Nature of defendant’s burden of ex- 


Conn. — Firszt v. 


Yamada, 


planation as affected by pleading see. 


supra § 785. 
oy See cases infra text and notes 
82. eee supra § 720. 

83. S.—Federal Electric Co. v. 
roe 19 F. (2d) 122; The Great 
Northern, 251 Fed. 826, 163 CCA 660; 
White v. Chicago Great Western R. 
Co., 246 Fed. 427, 158 CCA 491; Mid- 


land Valley R. Co. v. Conner, 217 
Fed. 956, 1383 CCA 628. And_ see 
Southern Pac. Co. v. Hanlon, 9 F. 


(2d) 294 (holding that the particular 
allegation involved was not specific). 

D. C.—King v. Davis, 54 App. 
239, 296 Fed. 986; Moore v. Clageit, 
48 App. 410; Pistorio v. Washington 
R., ete., Co., 46 App. 479; Sullivan v. 
Capital. Tract. Co, 34 App. 358; 
Jaquette v. Capital Tract. Co., 34 App. 
41, 25 LRANS 407. 

I1].—O’Rourke v. Marshall, 307 Ill. 
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to supersede or limit general: allegations®* and the 
doctrine of res ipsa loquitur is inapplicable under 
specific allegations of negligence,*® a plaintiff who 
alleges negligence generally and also avers specific 
acts which go to the breach of duty relied on can- 
not, of course, invoke the doctrine even though the 
presumption could have been availed of under the 


197, 188 NE 625, 27 ALR 1014 [aff 
225 Ill, A. 661]; Enright v. Chicago 
City R. Co., 165 Ill. A, 163; Crawford 
v. Chicago Union Tract. Co., 137 Ill. 
A. 163; Chicago Union Tract. Co. v. 
Leonard, 126 Ill. A. 189 [expl and 
harmonizing West Chicago St. R. Co. 


.v. Martin, 154 Ill. 523, 39 NE 140 (aff 


47 lll. A. 610); North Chicago St. R. 
Co. v. Cotton, 140 Ill. 486, 29 NE 899 
(aff 41 Til. A, 311)]. 

Kan.—Garvey v. Coleman Lamp 
Co., 118 Kan. 70, 213 P 823; Byland 
v. E. I. Du Pont de Nemours Powder 
Co., 98 Kan.; 288; 144 P 251,, LRA 
1915F 1000 [reh den 938 Kan. 668, 144 
P 282]; Root v. Cudahy Packing Co., 
88 Kan. 413, 129 P 147. 

Mo.—Porter v. St. Joseph R., etc., 
Co., 311 Mo. 66, 277 SW 9138; Kuhlman 
v. Water, etc., Transit Co., 307 Mo. 
607, 271 SW 788; Pate v. Dumbauld, 
298 Mo, 435,. 250 SW 49; Rice v. 
White, 239 SW 141; Byers v. Essex 
Iny. Co., 281 Mo. .375,:219 SW 570; 
Pointer v. Mountain R. Constr. Co., 
269 Mo. 104, 189 SW 805, LRA1917B 
1091; Beave v. St. Louis Transit Co., 
212 Mo. 331, 111 SW 52; Kirkpatrick 
v. Metropolitan St. R. Co., 211 Mo. 68, 


Orcutt vy. Century Bldg. Co., 
424, 99 SW 1062, 8 LRANS 929; 
Grath v. St. Louis Transit Co., 
Mo. 97, 94 SW 872; Watson v. Chi- 
cago Great Western R. Co., (A.) 287 
SW 813; Thompson vy. St. Louis-San 
Francisco R, Co,, €A.) 274 SW. 531; 
Scott v. Davis, 216 Mo. A. 530, 270 
SW 4338; Bogrees v. Wabash R. Co., 
(A.) 266 SW 3338; Kean v. Smith-Reis 
Piano Co., 206 Mo. A. 170, 227 SW 
1091; Motsch' v. Standard Oil Co., 
(A,). 223 SW 677; Hennekes v. Beetz, 
203 Mo. A. 63, 217 SW 533; Boeckman 
v. Valier, etc., Milling Co., (A.) 199 
SW 457; West v. Hollady, (A.) 196 
SW 403; Hayes v. Berry, (A.) 184 
SW 913; Clark v. Granby Min., etc., 
Co., (A.). 188 SW. 1099; Mullery v. 
Missouri, ete., Tel. Co., 180 Mo. A. 
128, 168 SW 212; Israel v. United R. 
Cos., 172 Mo. A. 656, 155 SW 1092; 
Bobbitt v. United R. Cos., 169 Mo. A. 
424, 153 SW 70; Capehardt v. Murta, 
165 Mo. A. 55, 145 SW 827; Zachra v. 
American Mfg. Co., 159 Mo, A. 96, 139 
SW 518; Miller v. United R. Cos., 155 
Mo. A. 528, 134 SW 1045; Gibler. v. 
Quincy, etc., R. Co., 148 Mo. A, 475, 
128 SW 791; Ingles v. Metropolitan 
R. Co., 145 Mo, A. 241, 129 SW 493; 
Detrich v. Metropolitan St. R. Co., 
143 Mo. A. 176, 127 SW 603; Potter v. 
Metropolitan St. R. Co,, 142 Mo. A. 
220, 126 SW 209; Kaw Feed, etc., Co. 
v. Atchison, etc., R. Co., 129 Mo. A. 
498, 107 SW 1034; Kennedy v. Metro- 
politan St. R. Co., 128 Mo. A. 297, 107 
SW 16; Todd v. Missouri Pac. R, Co., 
126 Mo. A. 684, 105 SW 671; Hamilton 
v. Metropolitan St. R. Co., 114 Mo. A. 
504, 89 SW 893. : 


Mont.—Pierce v. Great Falls, etc., 
R. Co,, 22 Mont. 445, 56 P 867. 
Tex.—Davis v. Castile, (Commun. 


A.) 257 SW 870 [rev (Civ. A.) 244 
SW _ .222];).Davis v.’ Texas ‘Co.,'' (Civ. 
A.) 262 SW 129; Wichita Valley R. 
Co. v. Helms, (Civ, A.) 261 SW 225; 
Cecil vy. Stamford Gas, etc., Co., (Civ. 
A.) 242 SW 536; Dowdy v. Southern 
Tract,;'Cois (Civ, A.) 184. SW 1637; 
Missouri, ete., R. Co. v. Thomas, (Civ. 
A.) 132 SW 974; Gulf Pipe Line Co. 
v. Brymer, 59 Tex. Civ. A. 40, 124 SW 
1007; Lone Star Brewing Co. v. 
Willie, 52 Tex. Civ. A. 550, 114 SW 
186; Norton v. Galveston, etc., R. Co., 
(Civ. A.) 108 SW 1044. But see 
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Prinity, ete.,R, Co. y., Geary, (Civ. 
A.) 144 SW 1045 (where the doctrine 
was applied although plaintiff had 
not alleged negligence generally but 
was confined to the particular negli- 
gence alleged). 

Ont.—Curry vy. Sandwich, ete, R. 
Co., T OntWN 140, 18 DomLR 685, 19 
CanRCas 210. 

[a] Reasons for, and discussion 
of, rule.—(1) ‘‘Broadly stated this is 
on the well-settled principle that a 
party cannot sue on one cause of ac- 
tion and recover on another.”’ Bob- 
bitt v. United R. Cos., 169 Mo, A. 424, 
428, 158 SW 70. (2) “ ‘Res. “ipsa 
loquitur’ means ‘the thing speaks for 
itself. The question is, What does 
it say? Does it say that from the ac- 
cident it is presumed that the com- 
pany has been negligent in every pos- 
sible way, or does it say that the 
presumption is that in some way the 
company has. been negligent? Of 
course, if the first is what it says, 
that is, the company has been negli- 
gent in every conceivable way, then 
the presumption is that it was neg- 
ligent in the very way specifically 
alleged; but if the second is true, if 
the presumption is that in some way 
the company has been negligent, then 
there is no’presumption of negligence 
in any particular way specified, and 
this is true although, where the pre- 
sumption exists, the company must 
show that it was not negligent in any 
way. The rule that the evidence 
must correspond with the allegations 
is as old as the common law, and if 
the presumption is simply of some 
negligence that caused the injury, 
and not a negligence in all things, 
one who specifies the negligence can 
find nothing in the presumption to 
sustain the allegation.” Midland 
Valley R. Co. v. Conner, 217 Fed. 956, 
958, 188 CCA 628. (3) “General alle- 
gations of negligence are permitted 
because plaintiff, not being familiar 
with the instrumentalities used, has 
no knowledge of the specific negligent 
act or acts oceasioning the injury, 
and for a like reason the rule of pre- 
sumptive negligence is indulged, But, 
if plaintiff by his petition is shown 
to be sufficiently advised of the exact 
negligent acts causing, or contribut- 
ing to, his injury, as to plead them 
specifically .:.then the reason or 
the doctrine of presumptive negli- 
gence has vanished. If he knows the 
negligent act, and he admits that he 
does so know it by his petition, then 
he must prove it, and, if he recovers 
it must be upon the negligent acts 
pleaded and not otherwise.’ Roscoe 
v. Metropolitan St. R. Co., 202 Mo. 
576, 587, 101 SW 82 [quot Moore v. 
Clagett, 48 App. (D. C.) 410, 415; 
Pointer v. Mountain R. Constr. Co., 
269 Mo. 104, 116, 189 SW 805, 808, 
LRA1917B 1091; Israel v. United R. 
Cos., 172 Mo. A. 656, 155 SW 1092, 
1093). To same effect Gibler v. 
Quincy, etce., R. Co., 148 Mo. A. 475, 
128 SW 791; Detrich vy. Metropolitan 
St." R,. Cons 148 Moy AY 76,8227" Sw 
603. (4) “In other words, the burden 
of proof is upon plaintiff as it would 
be in any other kind of a case. The 
rule of presumptive negligence and 
the rule allowing the pleading of neg- 
ligence generally, are rules which 
grew up out of necessity in cases of 
this character and are exceptions to 
the general rules of pleading and 
proof [see supra § 769]. Where 
plaintiff, by his petition, admits that 
there is no necessity, the reason for 
the rule ex necessitate fails, and with 
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general allegations if unaccompanied by the special 
averments.° However, in other jurisdictions where 
the circumstances under which an injury occurs are 
such as to raise a presumption of negligence on 
the part of defendant under the doctrine of res ipsa 
loquitur,$’ and these facts are sufficiently set forth 
in general terms in the declaration or complaint, the 


it the rule itself.” Roscoe v. Metro- 
politan St. R. Co., 202 Mo. 576, 587, 
101 SW 32 [quot Poimter v. Mountain 
R. Constr. Co., supra]. 
son for this rule is apparent. By 
charging the specific acts of negli- 
gence relied upon for a recovery is 
equivalent to stating that there are 
no other acts of the company which 
caused or contributed to the injury; 
and, if after stating his cause of ac- 
tion, the plaintiff is permitted to in- 
troduce evidence of and recover upon 
another and _ different cause, not 
stated in the petition, the defendant 
would thereby be taken by surprise, 
and would not be prepared to meet 
the new issues thus presented. It 
would be taking an undue advantage 
of defendant by lulling it into a sense 
of security from all attack, except in 
the manner stated in the petition. If, 
upon the other hand, the plaintiff de- 
sired to try his case upon the theory 
of general negligence, then he should 
have charged general negligence in 
his petition so that the defendant 
would have been informed of the 
charge it was required to meet, and 
thereby been enabled to meet and de- 
fend that charge.’ Beave v. St. Louis 
Pransit’Co., 212 Mo. 331,°353, 111 Sw 
52. (6) “If the plaintiff possesses 
knowledge of the facts, and is able 
to plead them specifically and in de- 
tail the reason for the rule disap- 
pears and with it the rule itself.” 
Orcutt v. Century Bldg. Co., 201 Mo. 
424, 443, 99 SW 1062, 8 LRANS 929 
[quot Byland v. E. I. Du Pont de 
Nemours Powder Co., 93 Kan, 288, 
144 P 251, 254, LRA1915F 1000 (reh 
den 93 Kan. 668, 144 P 282); Root v. 
Cudahy Packing Co., 88 Kan. 413, 129 
P 147, 152; Roscoe v. Metropolitan 
Be] R.. Co:, 202° Mo: 576, 101 SW 32, 
{b], “fhe weight of authority is 
that, when only specific acts of negli- 
gence are alleged, the proof must ac- 
cord with the allegations, and the 
rule has no application.’ Moore y. 
Clagett, 48 App. (D, C.) 410, “415. 
Absence of evidence as condition to 
operation of doctrine see supra § 774. 
Issues raised by, and evidence ad- 
missible under, allegations of com- 
plaint generally see supra §§ 717-728. 
Variance between pleading and 
proof see supra § 735. 


84. See supra §§ 722, 723. 
85. See supra text and note 83. 
86. Pistorio v. Washington R. 


ete, Co., 46 App. (D. C.) 479; Zase- 
mowich v. American Mfg. Co., (Mo.) 
213 SW_ 799; McCullough v. W.. H. 
Powell Lumber Co., 205 Mo. A. 15, 
216 SW 803; West v. Hollady, (Mo. 
A.) 196 SW 403; May v. Hannibal, 
186 Mo. A. 602, 172 SW 471; Gibler 
v. Quincy, ete, R..Co.,° 148 Mo. A. 
475, 128 SW 791; Pierce v. Great 
Falls, ete., R. Co., 22 Mont. 445, 56 
P 867; Dowdy v. Southern Tract. Co., 
Ss gl: ea SW 687; Missouri, 
ete. Ry Cosy: omas, (Tex. Civ. A. 
132 SW. 974. ‘ i 

[a] _ Reason for, and discussion 
of, rule.—'‘'By going into the specifi- 
cation of negligent acts plaintiff has 
shown his familiarity with the 
grounds of liability involved and in- 
dicated not only his purpose but his 
ability as well to prove the same as 
laid.” Gibler v. Quincy, etc., R. Co., 
148.Mo, A. 475, 487, 128 SW 791 
{quot Missouri, ete, R. Co. v. 
Thomas, 63 Tex. Civ. A. 312, 132 SW 
aut ay And see also supra note 

al. 


87. See supra §§ 768-785. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(5) “The rea- 
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fact that the charge also avers specific omissions 
of duty as the source of the injury does not deprive 
plaintiff of the benefit of the doctrine®’ if such neg- 
ligent acts are the ones which the legal inference, 
by operation of the doctrine, tends to establish,®? 
but in such a ease he is only entitled to invoke the 
presumption as to the existence of the particular 


sg. Ark.—Biddle v. Riley, 118 
Ark. 206, 176 SW 134, LRA1915F 992. 

Cal.—Eourguignon v. Peninsular R. 
Co., 40 Cal. A. 689, 181 P 669; Soto 
v. Spring Valley Water Co., 39 Cal. 
A. 187, 178 P 305; Lippert v. Pacific 
Sugar Corp., 33, Cal. A. 198, 164 P 
810; Roberts v. Sierra R. Co., 14 Cal. 
As 180,51 oP 519," 152.7. 

Colo.—Colorado Springs, ete., R. Co. 
v. Reese, 69 Colo. 1, 169 P 572. 


Hawaii.—Morgan v. Yamado, 26 
Hawaii 17. 

Ind.—Terre Haute, ete., R. Co. v. 
Sheeks, 155 Ind. 74, 56 NE 434; 


Southern R. Co. v. Adams, 52 Ind. A. 
322, 100- NE. 773; Louisville, ete, 
Tract. Co. y. Worrell, 44 Ind, A. 480, 
86 NE 78. 

Minn.—Heffter v. Northern States 
Power Co., 217 NW 102. 


Miss.—Alabama, ete. R. Co. v. 
Groome, 97.Miss. 201, 52 S 703. ° 
N. J.—Trenton Pass. R. Co. v. 


Cooper, 60 N. J. L. 219, 37 A 730, 64 
AmSR 592, 38 LRA 637. 

Okl.—Shawnee Light, etce., 
Sears, 21 Okl. 13, 95 P 449. 

Or.—Boyd v. Portland Electric Co., 
41 Or. 336, 68 P 810; Boyd v. Port- 
land Electric Co., 40 Or. 126, 66 P 
576, 57 LRA 619. 

Tenn.—Nashville Interurban R. Co. 
v. Gregory, 137 Tenn. 422, 193 SW 
1053. 

Utah.—Dearden v. San Pedro, etc., 
R.. Cos 33 Utah 147, 93 P 271. 

Vt.—Humphrey v. Twin State Gas, 
ete., Co., 100 Vt. 414, 139 A 440. 

_ Va.—Washington-Virginia R. Co. 
v. Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCasi19138E 546. 

Wash.—Kluska v. Yeamans, 54 
Wash. 465, 103 P 819, 182 AmSR 1121; 
Lobb vy. Seattle, etc., R. Co., 48 Wash. 
238, 93 P 420; Walters v. Seattle, 
etc., R. Co., 48 Wash. 233, 93 P 419, 
24 LRANS 788. 

Ont.—Meenie v. Tilsonburg, ete., R. 
Co., 6 OntWR 955. 

See Rosenzweig v. Hines, 280 Fed. 
247 (where the pleading in the case 
was governed by N. Y. Code Civ. 
Proc. § 522); Firszt v. Capitol Park 
Realty Co., 98 Conn. 627, 120 A 300, 
29 ALR 17 (where the allegations in 
question were held to be general); 
Duerr v. ,Consolidated Gas Co., 8' 
App: Div. 14, 83 NYS 714 (where an 
instruction applying the doctrine of 
res ipsa loquitur was held proper 
under specific allegations of negli- 
gence). 

[a] Reasons for, and discussion 
of, rule.—(1) “The plaintiff was not 
deprived of the case proved by a 
failure to prove all that was al- 
leged. She was only obligated to 
prove the substance of the issue, and 
by the substance of the issue is 
meant the facts essential to a re- 
covery. ‘The rule is, that whatever 
eannot be stricken out without get- 
ting rid of a part essential to a cause 
of action must be retained, and, of 
course, proved even if it be de- 
scribed with unnecessary particu- 
larity. In this case all that per- 


©o.,, -Ne 


tained to the particular cause of the 


accident could have been stricken 
out and still enough remain to war- 
rant. a_ recovery. The particular 
cause of the accident was not, there- 
fore, of the substance of the issue, 
and it was not necessary for the ap- 
pellant to prove it in order to re- 
cover, even though it was alleged. 
Doubtless, in many cases, it is de- 


‘sirable to plead and prove the exact. 


‘cause of- an accident in -order that 
the question of the defendant’s negli- 
‘gence may be put beyond the perad- 
venture of a doubt and thus insure a 
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recovery, where otherwise recovery 
might be doubtful if the presumption 
alone were relied upon. Such was 
perhaps the purpose of the plaintiff 
in this instance. But the plaintiff is 
not to be deprived of the case her 
pleadings and proofs made merely 
because she alleged a stronger case 
than she was able to prove.” Wal- 
ters v. Seattle, etc., R. Co., 48 Wash. 
238, 236, 93 P 419, 24 LRANS 788 
[quot Washington-Virginia R. Co. v. 
Bouknight, 113 Va. 696, 75 SE 1032, 
1034, AnnCas1913E 546]. To same 
effect Dearden v. San Pedro, ete., R. 
Coy sae) CUitali 247, Poa rg Bhp) 2A 
(2) Necessity of proving immaterial 
Or unnecessary allegations see supra 
§ 708 et seq. (3) “When it is shown 
that a person has sustained an in- 
jury under circumstances where the 
maxim referred to applies, he is not 
required in the first instance to 
prove any particular defect by evi- 
dence other than by the prima facie 
presumption, although the facts with 
respect to some defect are unneces- 
sarily alleged with particularity in 
the complaint.” Dearden v. San Pe- 
dro, ete., R. Co., supra. (4) Plaintiff 
is not to be deprived of the case her 
pleading and proofs made merely be- 
cause she alleged a stronger case 
than she was able to prove. Dear- 
den v. San Pedro, ete., R. Co., supra; 
Kluska v. Yeomans, 54 Wash. 465, 
103 P 819, 1382 AmSR 1121; Walters 
v. Seattle, ete., R. Co., 48 Wash. 233, 
93 P 419, 24 LRANS 788. 

[b] “By the weight of authority 
(1) the plaintiff is not denied the 
application of the res ipsa _ rule, 
though he alleges specific acts of 
negligence, and fails of proof, if he 
alleges negligence in general terms 
in the operation, maintenance and 
eare of the instrumentality under 
the exclusive control and manage- 
ment of the defendant doing the mis- 
ehief.” Kleinman v. Banner Laun- 
dry Co., 150 Minn. 515, 519, 186 NW 
1238, 23 ALR 479... (2). “It is. estab- 
lished by the weight of authority 
that the right to the presumption is 
not lost by alleging what the plain- 


tiff conceives to be the specific 
cause of the accident.” Morgan) v. 
Yamada, 26 Hawaii 17, 27. To same 


effect Rosenzweig v. Hines, 280 Fed. 
247; Firszt v. Capitol Park Realty 
ie 98 Conn, 627, 120 A 300, 29 ALR 


thie 

{c] Where pleadings are treated 
as amended to conform to the proof 
in the case, it necessarily results 
from the operation of that rule that 
plaintiff can take advantage of the 
general presumption which arises, 
even though there are one or more 
specific allegations of negligence in 
the complaint. Biddle v. Riley, 118 


Ark, 206, 176 SW 134, LRA1915F 
992; Kleinman v. Banner Laundry 
Go., 150 Minn. 515, 186 NW 1238, 28 
ALR 479. 

[d] Where specific allegations 


precede the general.—The rule that, 
where general allegations of negli- 
gence are followed by an enumeration 
of specific acts, plaintiff will not be 
confined to proof of the specific acts, 
unless the complaint clearly indi- 
cates his intention to limit the negli- 
gence to such acts, applies where the 
specific acts pleaded pretede_ the 
general negligence alleged. Roberts 
v. Sierras R. Co.,514: Cal. A. 180,,.121 
P6519; 527, 

89. Colo.—Colorado Springs, etc., 
RCo: vs “Reese, 69- Colo.--1,.-.169. P. 
572. 

Ind.—Louisville, ete., Tract. Co.-v. 
Worrell, 44 Ind. A. 480, 86 NE 78. 
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negligent act or omission specified in the charge.®° 
Similarly, in jurisdictions where a plaintiff cannot 
rely upon general allegations but must allege spe- 
cific acts of negligence,®! the doctrine has been 
held to apply, but is also limited to a presumption 
in respect of the specific negligence charged.®?. 
Separate counts. 


Where a declaration or com- 


N. J.—Trenton Pass. “R.-- Cow v: 
Cooper, 60 N. J. L. 219, 37 A 730, 64 
AmSR 592, 38 LRA 637. | 

Okl.—Shawnee Light, etc, 
Sears, 21 Okl. 138, 95 P 449. 

Or.—Boyd v. Portland Electric Co., 
41 Or. 336, 68 P 810; Boyd v. Port- 
land Electric Co.,-40 Or. 126, 66 P 
576, 57 LRA 619. 

Absence of evidence as condition 
to operation of doctrine see supra 


Comv. 


174 e 
. 90. Terre Haute, etc., R. Co. v. 
Sheeks, 155 Ind. 74, 56 NE 434; 


Southern R. Co. v. Adams, 52 Ind. 
A. 322, 100 NE 773; Alabama, etc., R. 
Co. v. Groome, 97 Miss. 201, 52 S 
703; Boyd v. Portland Electric Co., 
41 Or. 336, 68 P 810; Boyd _v. Port- 
land, Electric Co., 40 Or. 126, 66 P 
576, 57 LRA 619. See Atkinson v. 
San Francisco United R. Cos., 71 Cal. 
A. 82, .91, 2384 P 863 (explaining and 
harmonizing earlier California de- 
cisions, particularly McKeon v. Liss- 
ner, 193 Cal. 297, 223 P 965; Moro- 
vich v. Central California Tract. Co., 
191° Cal. 295, 216 P 595; Connors v. 
Atchison, ete., R. Co., 189 Cal. 1, 207 
P 378, 22 ALR 1462, and stating that: 
“In adopting a rule for this state, 
we are of the opinion that it was 
not intended to declare an absolute 
and unqualified rule, that is, one so 
drastic as to deny plaintiffs in all 
cases, and under all circumstances, 
the benefit of the doctrine of res 
ipsa loquitur, merely because they 
have voluntarily gone further than 
the law required them to go, in par- 
ticularizing the specific acts of neg- 
ligence upon which they relied for a 
recovery; but that it was intended 
that the more liberal rule should be 
followed which restricts plaintiff, in 
his proof and recovery, to the spe- 
cific aets alleged, and relieves the de- 
fendant from the burden of excul- 
pating himself from any other acts 
of negligence than those alleged, but 
which does not, so far as those par- 
ticular acts of negligence are con- 
cerned, deprive plaintiff of the bene- 


fit of the doctrine of res ipsa lo- 
quitur’’). 
[a]. Discussion of rule.—‘“It is 


said that when a plaintiff has sought 
by his declaration, as in the case at 
bar, to recover because of specific 
acts of negligence, and in no count 
has charged negligence generally, the 
doctrine of res ipsa loquitur cannot 
be availed of. It is ‘true that a 
plaintiff must recover upon the case 
made by his declaration; but it does 
not follow therefrom that, when he 
alleges specific acts of negligence, 
the maxim has no application. In 
such case the maxim applies, and the 
presumption of negligence arises; 
but it is limited to a presumption of 
the negligence charged in the decla- 
ration, which presumption the de- 
fendant is called on to rebut by evi- 
dence that due care was exercised 
with reference to the matter com- 
plained of.” Alabama, etc., R. Co. v. 
Groome, 97 Miss. 201, 209, 52 S 703. 

91. See supra § 653. 

92. Palmer Brick Co. v. Chenall, 
119 Ga. 837, 47 SE 329. 

[a] Discussion of, and reason for, 
rule.—‘‘The inference takes the place 
of direct proof, and as direct proof 
as a basis of recovery would be lim- 
ited to the specific act of negligence 
alleged, so the inference, under the 
operation of the maxim, would be in 
like manner limited; and the moment 
that the. jury. are satisfied that the 
defendant is not negligent in the re- 
spect-alleged, the inference of negli- 
gence resulting. from. the circum- 
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plaint contains a count averring negligence gener- 
ally, the fact that plaintiff has also alleged negli- 
gence specifically in a separate count does not 
preclude the operation of the doctrine under the 
allegations of the general count,®* although, of 
course, the doctrine cannot be availed of to support 


stances of the occurrence can no 

longer be looked to as the basis of a 

recovery.” Palmer Brick Co. Vv. 

Chenall, 119 Ga. 837, 847, 47 SE 329. 
93. Colorado Springs, ete., R. Co. 

vy. Reese, 69 Colo. 1, 169 P 572; Feld- 

man v. Chicago R. Cos., 289 Til. 25, 

124 NE 334, 6 ALR 1291; Chicago 

Union Tract. Co. v. Giese, 229 Ill. 260, 

82 NE 232; Chicago City R. Co. v. 

Carroll, 206 Ill. 318, 68 NE 1087 [aff 

102 Ill. A. 202]; North Chicago St. 

R. Co. v. Cotton, 140 Ill. 486, 29 Nie 

899; Masten v. Cousins, 216 Ill. A. 

268; Burdette v. Chicago Audito- 

rium Assoc., 166 Ill. A. 186; Pitts- 

burgh, ete, R. Co. v. Boughton, 81 

Ind. A. 129, 142 NE 869. 

94 Feldman v. Chicago R. Cos., 
289 Ill. 25, 124 NE 334, 6 ALR 1291; 
Pittsburgh, etc., R. Co. v. Boughton, 
81 Ind. A. 129, 142 NE 869; James v. 
Boston Hl. R. Co., 201 Mass. 2638, 87 
NE 474. 

95. Evidence admissible: 

In criminal prosecution founded on 
negligence see Criminal Law § 1034 
et seq. ? 

Under pleadings in action for negli 
gence see supra §§ 717-734. 

96. See Evidence 22 C. J. pl. 

- 97. See cases infra this note; and 

passim §§ 788-832. E 
fad Miscellaneous illustrations.— 

(1) In an action against a feed com- 

pany for the death of a horse, caused 

by rat poison in feed, evidence that 
defendant picked up Sweepings and 
put them in sacks prior to the death 
of the horse was admissible, as tend- 
ing to show how the poison got in 

the feed. W. T. Wilson Grain Co. v. 

Fitch, (Tex. Civ. A.) 208 SW _ 556. 

(2) Where plaintiff was injured by 

the collapse of a building, evidence is 

admissible as to how many anchors 

Were necessary in the foundation 

and how far they ought to have been 

put in, where it was shown that de- 
fendant directed the number to be 

used. Bast v. Leonard, 15 Minn. 304. 

(3) Where there was evidence that 

plaintiff was suffering from neuras- 

thenia, claimed to have resulted from 
the accident in question, when ex- 
amined before the trial by medical 
experts, defendant should have been 
permitted to show what effect upon 
that condition the pendency of the 
lawsuit, and the interest in the ex- 
citement of the approaching trial, 
would have. Robinson w. Spokane 

Tract. Co., 47 Wash. 303, 91 P 972. 
[b] Evidence that hammer head 

flew off a handle when being used 

because of its improper wedging. 

Sprague v. General Electric. Co., 213 

Mass. 375, 100 NE 628. 

[c] Failure of an automatic safety 
device to operate when the emergency 
for which it was provided arose may 
properly be shown by plaintiff on the 
question of the negligence of the 
owner of the appliance to which it 
was attached. National Biscuit Co. 
vy. Wilson, (Ind. A.) 78 NE 251. 

[d] Reputation of manufacturer 
of appliance.—On the question of the 
safety and suitability of appliances 
purchased and used, evidence is ad- 
missible of the reputation of the 
manufacturer, and that the price of 
the appliance was as high as, if not 
higher than, any others in the mar- 
ket. Cadillac Motor Car Co. v. John- 
son, 221 Fed. 801, 137 CCA 279, LRA 
1915E 287, AnnCasi917E 581. But see 
Air Reduction Co., Inc. v. Philadel- 
phia Storage Battery Co., 14 F. (2d) 
734 infra note 98 [a] (8). 

98. See cases infra this note; and 
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passim §§ 788-832. 

[a] Miscellaneous illustrations. — 
(1) Absence of a railing at ja cul- 
vert, where the want of such railing 
did not contribute to the injury com- 
plained of. Soens v. Chicago, etc., 
Coal’ Co; 1605 le As 467-725 Dee 
endant’s rules and regulations, where 
they were foreign to the issue, and 
where their admission tended preju- 
dicially to mislead the jury. Wabash 
R. Co. v. Humphrey, 127 Ill. A. 334; 
Wabash R. Co. v. Keeler, 127 Ill. A. 
265. (3) Evidence as to timing a 
train to determine the necessary limit 
of speed in order to stop at a station, 
where it related to a subsequent date, 
and was not confined to the particu- 
lar train involved in a_ collision. 
Avery v..Thompson, 117 Me. 120, 103 
A 4, LRA1918D 205, AnnCas1918E 
1122. (4) Evidence of the effect pro- 
duced by bifocal glasses in going up 
or down stairs, where plaintiff fell 
downstairs while she thought she was 
walking in the aisle of a store. Wig- 
gins v. Pay’s Art Store, 47 S. D. 443, 
199 NW 122.: (5) Evidence of the 
general condition of a stairway on 
the issue of negligence in mainten- 
ance. Milano v. Wasserman, 255 
Mass. 1, 150 NE 835. (6) Evidence of 
instructions and directions given to 
plaintiff by persons without author- 
ity. Doullut v. Hoffman, 204 Ala. 33, 
86 S 78. (7) Hvidence of lack of 
proper repairs, on the issue of de- 
fective construction. O’Leary v. At- 
lantic Amusement Co., 127 Misc. 311, 
215 NYS 303. (8) Evidence of repu- 
tation of manufacturer of part of 
defective’ appliance assembled and 
sold by defendant. Air Reduction 
Co., Ine. v. Philadelphia Storage Bat- 
tery Co.,, 14 F. (2d) 734. But see 
Cadillac Motor Car Co. v. Johnson, 
221 Fed. 801, 137 CCA 279, LRA1915E 
287, AnnCas1917E 581 supra note 97 
[d]. (9) Evidence of usage not con- 
nected with the method in i f 
Neary v. Northern Pac. R. Co., 387 
Mont. 461, 97 P 944, 19 LRANS 446. 
(10) Evidence of the viciousness of 
a horse, in an action for injuries 
caused by the negligence of the 
driver. Gropp v. Great Atlantic, etc., 
Tea Co., 157 App. Div. 346, 142 NYS 
140. (11) Evidence that an employee 
of defendant gave plaintiff directions 
as to where he should go upon de- 
fendant’s premises, where it is not 
shown that such employee had au- 
thority to admit plaintiff to or upon 
the premises. Hagan v. Delaware 
River Steel Co., 240 Pa, 222, 87 A 
574. (12) Evidence that an unpro- 
tected turntable was no more attrac- 
tive to children than pools of water 
near by, Denison, etc., R. Co, v. Har- 
lan, ‘389 Tex. Civ. A. 427, 87 SW 7382. 
(13) Evidence that defendant em- 
ployed child labor, was wealthy, and 
promised plaintiff employment but 
did not give it to him, and that plain- 
tiff cried in defendant’s presence. 
Bowe v. Bowe, 5:Oh. Cir. Ct. N. S. 
233, 26 Oh. Cir. Ct. 409. (14) Evi- 
dence that defendant instructed em- 
ployees to work under the direction 
of another, where the instruction was 
given out of such other’s hearing. 
Rhomberg v. Israel, (Mo, A.) 296 SW 
860. (15) Evidence that on previous 
occasions an employee of defendant 
had stopped the escalator on which 
plaintiff was hurt and thereby averted 
injury. Cook y. Boston El. R. Co., 
256 Mass. 27, 152 NE 58. (16) Evi- 
dence that plaintiff, a twelve-year- 
old boy, was not of sufficient intelli- 
gence to go alone to other counties 
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the specific count. Rae } 

[§ 787] 4. Admissibility**°—a. In General. The 
usual rules as to the competency, relevancy, and 
materiality of evidence®® govern as to the admissi- 
bility®? or the inadmissibility®® of evidence in an 
action to recover damages for an injury caused by 


and distant towns, offered to show his 
incapacity to understand and appre- 
ciate the danger of his position on 
a railroad track. St. Louis South- 
western R, Co, v. Shiflet, 94 Tex. 131, 
58 SW 945. (17) Financial condition 
of injured person, to show character 
or extent of injury or to enhance 
damages. Junction City v. Blades, 1 
Kan. A480)" 41. 67-19 oA CLS ePrice 
paid for a swing, on the issue of the 
Seller’s liability to the buyer for in- 
jury resulting from the seller’s negli- 
gent handing thereof. Webb v. Riley, 
16 Ala. A. 570, 80 S 144 [certiorari 
den 202 Ala. 400, 80 S 482]. (19) 
In an action against an adjoining 
property owner for defects in a tem- 
porary sidewalk, evidence that no 
complaint thereof had been made to 
the city department of public works. 
Fischer v. Franke, 21 App. Div. 635, 
47 NYS 161. (20) In an action 
against a railroad company for per- . 
sonal injuries caused by plaintiff’s 
horse and wagon falling into an un- 
protected cut made by defendant near 
a highway, testimony by plaintiff that 
shortly before the accident on the 
Same night he left money with differ- 
ent persons at a certain house in the 
neighborhood to buy cloth from a mill 
for himself and customers. Humph- 
ries -v._ Union, etc., RY: Cos’.84 Se C 
202, 65 SEH 1051. (21) In an action 
by a stock attendant against a stock- 
yards company for injury from an 
open stock pen gate while riding on 
the outside of a car, a contract be- 
tween the attendant’s employer and 
the railroad, to which the attendant 
was not a party and in which he had 
no interest, providing that the at- 
tendant should ride in the caboose, 
and that if he rode on a freight car 
he assumed the risk. Crawford v. 
Kansas City Stock Yards: Co., 215 
Mo. 394, 114 SW 1057. (22) In an 
action for damages to property by 
fire set by defendant, evidence of the 
value of defendant’s own property 
which was consumed by the fire. 
Allen v. Barrett, 100 Iowa 16, 69 NW 
272. (23) In an action for personal 
injuries against a subcontractor 
erecting steel work on a building, evi- 
dence that defendant placed a girder, 
the fall of which occasioned plain- 
tiff’s injuries, in a portion of the wall 
which was not that shown on the 
plan as passed by the building de- 


partment. Cortez v. Sladon Iron 
Works Co., 214 App. Div. 404, 212 
NYS 468. (24) In an action for in- 


juries to a child alleged to have been 
caused by defendant’s negligence in 
failing to guard dangerous articles 
on its premises near a school, evi- 
dence offered by plaintiff to show that 
there was no playground for the chil- 
dren except the streets and sidewalks, 
McDermott v. Burke, 256 Ill. 401, 100 
NE 168 [aff 170 Ill. A. 415]. (25) 
When plaintiff first communicated his 
claim for damages to defendant. 
Conecuh Naval Stores Co. v. Castil- 
low, 209 Ala. 271, 96: S 142. . (26) 
Where defendant failed to take pre- 
cautions to prevent injury by re- 
moving an accumulation of ice from 
his building, evidence that even if 
he had removed it the danger would 
again have arisen by the accumula- 
tion of more ice. Richardson y. Nel- 
son, 221 Ill. -254, 77° NE 583. (27) 
Where evidence was. clear and un- 
contradicted as to the particular neg- 
ligence causing the injury, testimony 
of other negligence not contributing 
to the injury. Ward vy. Liverpool 
Salt, etc., Co, 79 W. Va. 371, 92 SE 
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negligence so far as applicable thereto,9® whether 
the fact in issue sought to be proved or disproved 
is the occurrence of the accident or injury,! the 
cause of the accident or injury,? the negligence of 
defendant,® the contributory negligence of plaintiff,* 
imputed negligence,® responsibility of the person 


92. (28) Where plaintiff was injured 
as a result of defective installation 
of .elevator cables by a contractor, 
evidence of a defective safety de- 
vice installed by the owner. Sutton 
v. Otis: Ely Col (Utah) | 249. P 437. 
(29) A city ordinance prohibiting ele- 
vators from being used after re- 
pairs became necessary, until in- 
spected by proper authority, where 
there was no evidence that, before 


the injury, any repairs had been 
needed. Ubelmann v. American Ice 
Cor 209 Pas soos, me Do Ae 849. (30) 


Opinion of a physician that the rea- 
son plaintiff was not present was that 
she was very nervous, and he thought 
it would have a depressing effect 
upon her to hear the testimony, but 
that he had not offered any sugges- 
tion that she should not be present, 
it nowhere appearing that she had 
in fact remained away because of her 
condition, or the physician’s opinion 
in reference thereto. Southern R. Co. 
Van Davisen325,Ga.. (812,65. SE) 713d. 
(31) On the issue of a chauffeur’s 
negligence, in an action against an 
automobile owner, for injuries to, and 

. death of, his daughter’s guest in a 
ear, testimony of a witness, who ac- 
companied the housekeeper and ob- 
served the accident from another car, 
that the housekeeper showed signs 
of fright when she saw defendant’s 
ear. Flynn v. Lewis, 231 Mass. 550, 
121 NE 493, 2 ALR 896. 

99. See cases infra text and notes 
1-13; and infra §§ 788-832. 

1. Trow v. Thomas, 70° Vt. 580, 
41 A 652 (any fact which tends to 
prove that an accident or injury for 
which an action is brought to re- 
cover damages did or did not occur). 
| Particular evidence to prove or 
disprove this fact see infra §§ 802, 
808, 828. 
isis Cal.—Spear v. United R. Cos., 
116 Cale A. 637, DAT WP? 91556 . 

Kan. —Mayes v. Kansas City Power 
ete, Co., 121 Kan. 648, 249 P 599. 

Ky.— Lockridge v. Fesler, 37 SW 
‘65, 18 Kyl 469. 

Md.— Hodges v. Baltimore Engine 
Co., 126 Md. 307, 94 A 1040, AnnCas 
‘1917C 766. 
| Mass.—-Del Visco v. General Elec- 
tric Co., 285 Mass. 415, 126 NE 799. 

Nebr.—Olsen v. Meyer, 46 Nebr. 
240, 64 NW 954. 

N. H.—Monroe v. Connecticut River 
Lumber Co., 68 N. H. 89, 39 A 1019. 

N. Y.—Faucett v. Nichols, BARON Ne. 
Site 

N. C.—McMillan v. Atlantic, 
R. Co., 172 N. C. 853, 90 SE 683. 

Pa._-Gorman Vv. Charlson, 287 Pa. 
410, 135 A 250. 

ae C.—Caveny v. Neely, 43 §. C. 
70, 20 SE 866. 

‘Tal On behalf of defendant (1) 
evidence of his due care may be in- 
troduced for the purpose of show- 
ling that the accident or injury com- 
plained of was not caused by his 
acts (Mayes v. Kansas City Power, 
‘ete., Co., 121 Kan. 648, 249 P 599), 
(2) although the real cause is not 
shown (Mayes v. Kansas City Power, 
etc., Co., supra). (3) He may show 
that the accident was proximately 
caused by the act of God or vis ma- 
jor (see infra § 832) (4) or by the 
act of a third person (see infra § 


832 

it} On behalf of plaintiff (1) any 
competent evidence may be intro- 
duced to show that the injury was 
caused by the negligence of defend- 
ant (Gorman v. Charlson, 287 Pa. 
410, 185 A 250), (2) or by an agency 
brought into operation by his negli- 
gent act (Caveny v. Neely, 43 S. C. 
70, 20 SE 806), (3) even where other 
evidence already | admitted tends to 


etc., 
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or danger,® 


show that the causative act was that 
of a third person (Gorman v. Charl- 
son, Supra). 

Particular evidence to prove or dis- 
prove this fact see infra §§ 794, 802, 
804, 812, 815, 832 

3. See cases infra this note. 

[a] Thus in a proper case evi- 
dence is admissible to show: (1) De- 
fendant’s exercise of care at the time 
of the injury. O’Connell v. Yellow 
Cab Co., 222 Ill; A: 118; Payne v. 
Waterloo, etc., R. Co., 153 Iowa 445, 
133 NW 781; "Mayes v. Kansas City 
Power, etc. Co., 121 Kan. 648, 249 P 
BENE MecCrohan vy. Davison, 187 Mass. 
466, 73 NE 553; Livingston v. Wabash 
Ri Co., 170 Mo. "452, 71 SW 136; Cham- 


berlin’ v. Ossipee, 60 N. jel 212: San 
Antonio, ete. R. Co. v. Vaughn, 5 
Pex: i@ive vA: 195, 26 SW 745. (2) De- 


fendant’s knowledge or notice of a 
defect or danger. See infra § 807. 
(3) Defendant’s purpose or motive in 
doing the act. See infra'§ 825. (4) 


What would have been done by an or- | 


dinarily prudent man (Burkett v. 
Bond, 12 [11.:87; Poor v. Sears, 154 
Mass. 539, 28 NE 1046, 26 AmSR 


272), (5) but not a particular person 
(Norwood y. Alamo F. Ins. Co.; 13 
We ICTY. | ZAT ATO, "30 We. CLT ee CG) 
What method should have been em- 
ployed by defendant in the circum- 
stances. Cleveland, etc., R. Co. v. 
Hall, 70 Ill. A. 429. : 
‘ Sony custom and usage see infra 

Particular evidence to prove or dis- 
prove this fact see infra §§ 788, 790, 
791, 796, 797, 799, 803, 806, 807, 809, 
820-823, 825, 827, 828, 830-832. 

4. See cases infra this note. 

“Contributory negligence may be 
established in the same manner and 
by the same kind of evidence as any 
other fact. The evidence to establish 
the same, like that to establish negli- 
gence on the part of a defendant, may 


be direct or circumstantial or both, | 


and may be positive or negative in 
its character, or it may be estab- 
lished by proof of such facts that 


the inference of contributory negli- 
gence may be reasonably drawn 
therefrom.’ Pittsburgh, etc., R. Co. 


v. O’Conner, 171 Ind. 686, 700, 85 NE 
969, 974 [cit Cyer, 

Particular evidence to prove or dis- 
prove this fact see cross references 
supra note 38. 

Contributory Pegtscnce generally 
see supra §§ 500-59 

5. Particular acidbhied to prove .or 
disprove imputed negligence see cross 
references Supra note 38. 

Imputed negligence generally see 
supra §§ 573-594. 

6. Particular evidence to prove or 
disprove responsibility see infra §§ 
805, 816, 820, 826, 828. 

7. See cases infra this note. 

[a] Evidence tending to show the 
existence vel non (1) of a defect or 
danger in any place, property, or ap- 
pliance at the time of an injury is 
admissible in an action for damages 
where such defect is alleged to have 
caused or contributed to such _in- 
jury (Hill Grocery Co. v. Hameker, 
18 Ala, A. 84, 89 § 850; Gillingham v. 
Christen, 55 Ill. A. 17; Hoyt v. New 
WOT 6tc. wiht CO. LL ON. Veo oo a0 
NE 565% ‘Gardner v. Friederich, 25 
App. Div. 521, 49 NYS 1077 [afe’ 168 
N. Y. 568 mem, 57 NE 1110 mem]), 
(2) provided the causal connection is 
properly shown (Holman v. Boston 


Land, etc., Co., 8 Colo, A. 282, 45 P 
519). 
[b] Repair of a defect before the 


accident alleged to have resulted from 
it may be shown by the_ person 
charged. Sturmwald v. Schreiber, 69 
App. Div. 476, 74 NYS 995. 
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charged with negligence,® the existence of the de- 
fect or danger,’ 


notice or knowledge of the defect 


precautions against defect or danger,?- ~ 
compliance with, 
ordinance,’® the nature and extent of the injury 
or damage,'t or other fact properly put in is- 


or violation of, a statute or 


Particular evidence to prove or dis- 
prove this fact see infra §§ 792, 796, 
801, 802, 810, 811, 815, $24. 

3. Fla. —Florida Cent., ee RCo. 
v. Mooney, 40 Fla. 17, 24 148: 

DA oer v. Spe 15 Minn. 

Mo.—Brannock y. Elmore, 114 Mo. 
55, 21 SW 451. 

Pa.—Potter vy. Natural Gas Co., 183 
Pa. 575,39 ANT. 

Wash.—Yamamoto vy. Puget Sound 

ae Co., 84 Wash. 411, 146 P 


And see cases infra this note; and 
§§ 789, 797, 798, 800, 802, 807. 

[a] Thus dd) in an action to re- 
cover for injuries caused by the col- 
lapse of a building, evidence that ex- 
perienced builders, present when mor- 
tar was being made, could. tell 
whether it was well made, was prop- 
erly admissible, it being shown that 
the mortar used in the building in 
question was made in ‘defendant’s 
presence and under his inspection, 
such evidence having a tendency to 
show negligence on the part of de- 
fendant if unsuitable mortar was 
used. Bast y. Leonard, 15 Minn. 304. 
(2). The length of time an engineer 
had been employed in a switch yard 
where plaintiff's injuries were re- 
ceived is properly shown, not for the 
purpose of determining his compe- 
tency, but as bearing upon his knowl- 
edge of the relative locations of 
tracks and switches and the methods 
of operating them and of shifting 
ears in that yard, where plaintiff 
claimed that the engineer negligently 
failed to observe and obey his sig- 
nals while shifting cars in a man- . 
ner customarily employed at the 
point ‘where the accident occurred. 
Florida Cent., ete., R. Co.. v. Mooney, 
40 Fla. 17, 24 S 148. 

Cross references: 

Abandonment of use of appliance by 

others see infra § 789. 

Acts or conduct at or before the in- 

jury see infra § 797. 

Advice as to use of appliance, 

see infra § 798, 

Complaints or warnings see infra § 


etc. 


Knowledge of servant see infra § 807. 
mae aaa of third persons see infra 
Reputation of place, method, or ap- 

pliance see infra § 824. 

Statements indicating knowledge of 

declarant see Evidence § 322. 

9. See infra § 818, 

Particular evidence to prove or dis- 
veut this fact see infra §§ 791-796, 

10. See infra § 831. 

11. See cases infra this note. 

[a] Any legal evidence (1) tend- 
ing to show the nature and extent of 
an injury or damage is admissible in 
an action to recover therefor (Ander- 
son.v.. Chicago’ City, Rv.Co. £70) Tie A 
497; Hunt v. Lowell Gas Light Co., 
8 Allen (Mass.) 169, 85 AmD 697; 
Hunt v. Lowell Gas Light Co., 1 
Allen (Mass.) 343; Phelps v. Mankato, 
23 Minn. 276; John Simmons Co, v. 
Piercy, 109 NYS 730; Cincinnati 
Tract.)'Co,v.e Holliday, 13 On) Ciner, 
N. S..367, 33 Oh. Cir. Ct. 120; Inter- 
national, etc., R. Co. v. Duncan, 55 
Tex. Civ. A. 440, 121 SW 362; Trow 
v. Thomas, 70 Vt. 580, 41 A 652; 
Olwell v. Skobis, 126 Wis. 308, 105 
NW 777), (2) provided the causal 
connection of such injury or damage 
with the negligence complained of is 
shown (Cincinnati Tract. Co. v. Holli- 
day, supra). 

[b] Details of treatment given to 


injured person.—(1) Evidence is ad- 


missible, for the purpose of showing 
the nature of the injuries suffered, of 


1980. [45°C 5 


sue.12. And in this connection notice should be taken 
of the application of these rules as to the admissi- 
bility of evidence to issues of negligence arising 
between persons in particular relations, or as to 
persons in particular circumstances, or in the use 
of particular agencies, places, or kinds of property, 
considered elsewhere in this work.'*"4 

[§ 788] b. Evidence of Particular Matters—(1) 


treatments given the injured person 


NEGLIGENCE 


W. Va.—Dimmey vy. Wheeling, x and 


by an attending physician (Olwell v.| R. Co., 27 W, Va. 32, 55 AmR 292. 


Skobis, 126 Wis. 308, 105 NW 1777), 
(2) or by trained nurses (Horney v. 
St. Louis, etc. R. Co., 165 Ill. A. 
547). 

{c] Condition of health before ac- 
cident.—Evidence of the condition of 
an injured person’s health before the 
accident is admissible. Anderson v. 
Chicago City R. Co., 170 Ill. A. 497. 

Evidence of: 

Damages for injuries generally see 

Damages §§ 325-338. 

Habitual intoxication upon question 

Pen, of earning power see infra 

23. 

12. Particular evidence to prove 
or disprove such fact see infra §§ 
788-832. 

13-14 See cross references supra 
p 623. ‘ 


15. U. S.—Texas, etce., R. Co. v. 
Volk, 151 U..S..78, 14 SCt 239, 38 
L. ed, 78 


Ala.—Southern R.. Co. v. Crowder, 
130 Ala. 256, 30 S 592; Seals v. Ed- 
mondson, 71 Ala. 509. 

Ark.—Chicago Mill, etc., Co. v. 
Ross, 99 Ark. 597, 139 SW 632. 

Cal.—Sullivan v. Morton Draying, 
ete., Co., 18 Cal. A. 35, 108 P 895. 

Colo.—C. S. Lambie Co. v. Black- 
well, 76 Colo. 586, 233 P 624. 

Conn.—Chernovy v. Blakeslee, 95 
Conn. 617, 111 A 908. 

Del.—Price v. Charles Warner Co., 
17 Del. 462, 42 A 699. 

Ga.—Palmer Brick Co. v. Chenall, 
119 Ga. 837, 47 SE 329. 

Tll.— St. Louis Nat. Stock Yards v. 
Godfrey, 198 Ill. 288, 65 NE 90; De- 
vine yv. Boston Store, 167 Ill. A. 443; 
Swift v. O’Brien, 127 Ill. A. 26. 

Ind.—In@gianapolis Union R.' Co. v. 
Boettcher, 131 Ind, 82, 28 NE 551, 

Iowa.—Beard v. Guild, 107 Iowa 
476,78 NW 201. 

Ky.—Ohio, etc., R...Co. v. Beuris, 
146 Ky. 612, 143 SW 16. 

Md.—Morgenstern v. Sheer, 145 Md. 
208, 125 A 790. 

Mass.—Poor v. Sears, 154 Mass. 
539, 28 NE 1046, 26 AmSR 272. 

Mich.—Detzur v. B. Stroh Brewing 
Co., 119 Mich. 282, 77 NW 948, 44 
LRA 500, 

Minn.—McLain v. Chicago Great 
Western R. Co., 140 Minn. 35, 167 NW 
349, 12 ALR 688. 

Mo.—Buttron v. Bridell, 228 Mo. 
622,129 SW 12. 

Mont.—O’Neil v. Christian, 60 Mont. 
460, 199 P 706. 

Nebr.—Missouri Pac, R. Co. v. 
Palmer, 55 Nebr. 559, 76 NW 169. 

Ne. J:—Trenton, Pass. .Rs, Co,” v. 
Cooper, 60 N. J. L. 219, 37 A 730, 64 
AmSR 592, 38 LRA 63%... 

N. Y.—Fagan v. Atlantic Coast 
Line; Re :Co., .220 N. Y,..301,. 115 NE 
704, LRA1917E 663; Campion v. Roll- 
wagen, 43 App. Div, 117, 59 NYS 308; 


Cebrelli v. Church Constr. Co., 84 
NYS 919. 
Oh.—Cleveland,. ete, R. Co. v. 


Terry, 8 Oh. St. 570. 
Okl.—Ferris v. Shandy, 71. Okl. 35, 
174 P 1060. 
Pa.—Manely v. Pennsylvania R. 
Co.}-3 Pa. Dist, & Co, 39, [aff 279) Pa. 
4638, 124 A 159]. ; 
| S. C.—Caveny v. Neely, 48 S. C. 70, 
20 SE 806. 
Tex.—Posener v. Harvey, (Civ.. A.) 
125. SW_ 356. : 
Vt.—Trow v, Thomas, 70 Vt. 580, 
41 A 652. 
Wash.—Green v. Western American 
Co., 30 Wash. 87, 70 P 310. 


Wis.—Nagle v. Hake, 123 Wis. 256, 
101 NW 409. 4 

Ont.—Rainville v. Grand Trunk R. 
Cd;, 28. Ont. 625. 

And see cases infra this note; and 
notes 16-23. 

[a Evidence held admissible.— 
(1) Condition of gravel pit and num- 
ber of railroad tracks entering it, 
where passenger was carried beyond 
station and alighted near pit. Free- 
man v. Puckett, 56 Tex. Civ. A. 126, 
120 SW. 514. (2). Conversation be- 
tween plaintiff and Pullman conduc- 
tor who signaled train to start with- 
out giving plaintiff time enough to 
get aboard safely. Welty v. Chicago, 
ete, oR. .Co.7 1638, Ill, jA.. 86... ..(38);.De- 
scription of a building entrance and 
hallway, to show its dangerous con- 
dition by reason of the location of 
an elevator shaft into which plaintiff 
fell. Morgenstern v. Sheer, 145 Md. 
208, 125 A 790. (4) Evidence as to 
the weather at the time of setting a 
fire, to show the degree of care that 
hould have been exercised. Needham 
v. King, 95 Mich. 303, 54 NW 891. 
(5) Evidence of bruises received in 
personal injury, although no damages 
for bruising were claimed. Posener 
v. Harvey, (Tex..Civ. A.) 125 SW 
856. (6) Evidence of the partial deaf- 
ness of a person struck by a train. 
Cleveland, ete., R. Co. v. Terry, 8 
Oh. St. 570. (7) Evidence of the wind 
velocity, as observed by the govern- 
ment metereologist, at the time, and 
its average velocity at the place, of 
an injury caused by the blowing down 
of a section of a fénce upon a passer- 
by. CC. S.. Lambie Co. v. Blackwell, 
76 Colo. 586, 233 P 624. (8) Evidence 
that certain grounds were kept for 
recreation purposes and were open to 
the street, as showing the degree of 
care required of the keeper of bears 
therein, where plaintiff was bitten 
by one of the bears, and as showing 
that the public was freely admitted 
thereto. Marquet v. La Duke, 96 
Mich. 596, 55 NW 1006. (9) Evidence 
that defendant was training his 
horse for the races and driving ra- 
pidly in the street just before strik- 
ing plaintiff, as showing that he was 
driving rapidly at the time the acci- 
dent occurred. Trow v. Thomas, 70 
Vt..580, 41 A 652, (10) Evidence that 
a‘“street was closed, on the question 
of negligence in operating a steam 
roller therein. Chernov v. Blakeslee, 
95 Conn. 617, 111 A 908. (11) A map, 
approximately correct, of the sur- 
roundings. Le Beau vy, Telephone, 
etc., Constr. Co., 109.,.Mich. 302, 67 
NW 339. (12) Photographs of a hall 
and. stairway, as showing the con- 
struction of the staircase and its 
situation in the hallway, although not 
showing whether it was sufficiently 
lighted. Bretsch v. Plate, 82 App. 
Div. 399, 81 NYS 868. (13) Records 
of the United States weather bureau 
as to the condition of the weather gt 
the time of the injury, as tending 
to show the amount of light on a 
stairway, the location of which, with 
reference to doors and windows, was 
shown. Bretsch v. Plate, supra. (14) 
Where plaintiff was run over at night 
by defendant’s wagon, evidence that 
the wagon had no lights. Livingston 
v. Blind, 138 Ill, A. 494. (15) Where 
a train started before a passenger 
could alight, evidence that he found 
vestibules of some cars closed and 
dark so that he was forced to walk 


[§§ 787-788 


Manner and Circumstances of Accident or In- 
jury in General. 
gence it is always proper to admit evidence to 
prove any feature of the environment or of the 
manner and circumstances of the accident or injury, 
for which damages are sought to be recovered, 
which may shed light upon any material issue 
of fact involved,'® such as the negligence® or 


In an action founded upon negli- 


through the cars. Freeman v. Puc- 
kett, 056 .Tex. “Civ, (At 12651120 “SW 
514. (16) In an action for personal 
injuries caused by falling ice, evi- 
dence of property damage done at the 
same time by the ice in its fall, as, 
tending to show the force with which 
it fell. Richardson v. Nelson, 221 
Ill, 254, 77 NE 583. (17) The cause 
of a fire may be proved by cireum- 
stantial evidence. Rainville v. Grand 
Trunk R. Co., 28 Ont. 625 [dist Sene- 
sac v. Central Vermont R. Co., 26 
Can, S. C. 641]. 

Condition of place or appliance be- 
eee and after injury see infra §§ 801, 


Weather conditions at time of acci- 
dent in street see Municipal Corpora- 
tions § 2016. 

16. Cal.—Sullivan v. Morton Dray- 
ioe ClC,:. CO. wl o Cal. PAGS One OS tee 


Ill.— Voorhees _v. Chicago, etc., R. 
Go. 215 Tl: As 531: 


Ind.—Belt R., etce., Co. vy. McClain, 
58 Ind. A. 171, 106 NE 742. 
Iowa.—Beard y. Guild, 107 Iowa’ 


476, 78 NW 201. 
Ky.—Ohio, etc., R. Co. vy. Beuris, 146 
Ky. 612, 1438 SW 16. 
Md.—Morgenstern v. Sheer, 145 Md. 
208, 125 A 790. > 
Mass.—Poor v. Sears, 154 Mass. 
539, 28 NE 1046, 26 AmSR 272. 
Minn.—McLain v. Chicago Great 
Western R. Co,, 140 Minn, 35, 167 NW 
349, 12 ALR 688. 
Mo.—Buttron v. Bridell, 228 Mo. 
622, 129 SW 12; Gerdes v. Christo- 


pher, etc,, Iron, ete., Co., 124 Mo. 347, 
460, 199 P 706. 
N Self, 21 App. 
Oh.—Cleveland, etce., 
174 P 1060. 
463, 124 A 159]. 


27 SW 615. 
Mont.—O’Neil v. Christian, 60 Mont. 
. Y-—-Bradford v. 
Div. 151, 47 NYS 508. 
Ry 'Oo.sy Vv. 
Terry, 8 Oh. St. 570: 
Okl.—Ferris v. Shandy, 71 Okl. 35, 
Pa.—Manely v. Pennsylvania R. 
Co., 3 Pa. Dist. & Co. 39 [aff 279 Pa. 
S. C.—Caveny v. Neely, 43 S. C. 70 
20 SE 806. +t ‘NY 


Tex.—Kansas City, etc., R. Co. v. 
bila 50 Tex. Civ. A. 610,111 SW 
Wis.—Olwell v. Skobis, 126 Wis. 


308, 105 NW 777. 

[a] Thus evidence that a horse- 
drawn vehicle was negligently run 
into a post, and that thereupon the 
driver abandoned it and left the 
horses uncontrolled, so that they ran 
and upset the vehicle, causing the 
injuries complained of, is admissible 
to show that the accident was the 
natural and proximate result of the 
negligence of such driver. Caveny v. 
Neely, 43 S. C. 70, 20 SE 806. 

[b] Where a presumption of due 
care is recognized (1) evidence of the 
circumstances of the accident and the 
conditions of its occurrence is com- 
petent for the purpose of rebutting 
the presumption. Manely v. Pennsyl- 
vania R. Co., 3 Pa. Dist. & Co: 39 
[aff 279 Pa, 463, 124 A 159]. (2) 
Presumptions of care see supra §8§ 
738-748. 

{c] Even where the doctrine of 
res ipsa loquitur applies (1) evidence 
of the facts and circumstances sur- 
rounding an injury is admissible to 
show negligence and the extent of it. 
Horney v. St. Louis, ete., R. Co., 165 
Ill. A. 547. (2) Res ipsa loquitur see 
supra §§ 768-786. 


d] Willful negligence.——(1) In 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 788-789] | 


care’” of a person, or his duty to take precautions 
against accidents or injury,'® or which may explain 
any matters or conduct that might otherwise ‘tend to 
show negligence;1® and such evidence is not to be 
held inadmissible merely because it is of itself in- 
competent to establish liability or freedom there- 
from,”° nor because it incidentally involves other 
acts of negligence?! or shows facts which might have 
been made the basis for an independent right of 
No such evidence may be received, how- 


action.?2 


determining whether certain acts con- 
stitute willful negligence, the jury 
have a right to and should consider 
all the surrounding circumstances. 
Voorhees v. Chicago, etce., R. Co., 215 
Ill. A. 581. (2) Willful negligence 
see supra §§ 37-49. 

. . S.—Texas, 
Bes P51 U.S: 73, 14 
e 


mes itis 

Ala.—Hill Grocery Co. v. Hameker, 
18 Ala. A, 84, 89 S 850. ; 

Ark.—Chieago Mill, ete. Co. v. 
Ross, 99 Ark. 597, 139 SW 632. 

Ill.—Illinois Cent. R. Co. v. Aland, 

ae A. 428 faff 192 Ill. 37, 61 NE 
450]. 
_ Mass.—Smith vy. New England Cot- 
ton Yarn Co., 225 Mass. 287, 114 NE 
353; Crimmins v. Armstrong Trans- 
fer Express Co., 217 Mass. 155, 104 
NE 457. 

Mo.—Hoyt v. Kansas City Stock- 
yards, 188 SW 106; Cull v. McMil- 
lan Contracting Co. (A.) 178 SW 
868. 

N. Y.—Remer v. Long Island R. 
Co., 48 Hun 352, 1 NYS 124 [aff 113 
N. Y. 669 mem, 21 NE 1116 mem]; 
Gilligan v. New York, etc., R. Co., 
1 BE. D. Smith 453. 
~ Vt.—Hoadley v. International Pa- 
per Co., 72 Vt. 79, 47 A169. 

Ww. Va.—Dimmey v. Wheeling, etc., 
R. Co., 27 W. Va. 32, 55 AmR 292. 

Wis.—Hoffman v. North Milwaukee, 

118 Wis. 278, 95 NW 274. : 
_ [a] For example (1) in an action 
for injuries to a customer by a de- 
pression in the floor of defendant’s 
store, evidence that the store was 
defectively lighted and that the floor 
was wet and greasy is admissible to 
refute the charge of contributory 
negligence in failing to see and avoid 
such depression. Hill Grocery Co. v. 
Hameker, 18 Ala. A. 84, 89 S 850. 
(2) In an action for the destruction 
of a dwelling house by fire alleged 
to have been caused by defendant’s 
negligence, evidence that plaintiff had 
a number of children, to whose safety 
he had first to attend, is admissible 
on the issue of his negligence in 
failing to remove his property from 
the burning. house. Chicago Mill, 
etc., Co. v. Ross, 99 Ark. 597, 139 SW. 
632. (3) In an action for the loss of 
service of plaintiff's son, caused by 
an injury received through the negli- 
gence of defendant’s servant, in de- 
termining whether or not the negli- 
gence of the son concurred in causing 
the injury, the jury may consider all 
the circumstances affecting his con- 
duct at the time, including the acts 
of third persons and of servants of 
defendant other than the one to 
whose negligence the injury is at- 
tributed in the complaint. Gilligan 
wee INiew vay O's e OtCy, tt.) ©O,,.1,) He DD; 
Smith (N. Y.) 4538. 


etes® Ri ICol7 ve 
SCt 239, 38 L. 


18. Mount v. Brooklyn Union 
Gas Co., 72 App. Div. 440, 76 NYS 
533. 


Precautions against injury see infra 
818. ; 
; 19. Overholt v. Vieths, 93 Mo. 422, 
6 SW 74, 3 AmSR 557; Trenton Pass. 
R. Co: v. Cooper, 60 N. J. L. 219, 37 
A 730, 64 AmSR 592, 38 LRA 637; 
Jones v. Spokane, 75 Wash. 266, 134 


Pp 925. And see cases infra this 
note. 
[a] Absence of a fence around an 


excavation may be excused by evi- 
dence that the soil was so rocky that 
it was almost impossible to set posts 
therein for a fence. Overholt v. 


NEGLIGENCE 


in its use.?5 
Vieths, 93 Mo. 422, 6 SW 74, 3 AmSR 
oO . 


[b] Where a violation of a statute 
or ordinance is relied upon as evi- 
dence of negligence, the circum- 
stances may be shown, if they have 
a tendency to explain the unlawful 
conduct or to- diminish the effect 
that otherwise would be given to it 
as evidence of negligence. Davis v. 
John Ll. Whiting, etc., Co.,; 201 Mass. 
94° 87 IN EB 29,9), ; 

[c] Circumstances of parents of 
injured child; imputed negligence.— 
(1) Where any negligence on the part 
of parents may be imputable to their 
injured child, evidence of their gen- 
eral circumstances is admissible on 
the question of their care or negli- 
gence. Fullerton vy. Metropolitan St. 
RisCons63 ADD DIN. Is. GN LiS,, O20 
[aff 170 N.Y. 592 mem, 63 NE 1116 
mem]. See.also Cumming y. Brook- 
lyn City R. Co., 104 N. Y. 669 mem, 
10 NE 855, 1 Silv. A. 345, 21 AbbN 
Cas 1 (where the question was raised 
but not decided). (2) So, where 
plaintiff, a child of five years, was 
injured while returning from school 
in company with her elder sister, and 
counsel on both sides assume that 
any negligence of plaintiff's parents 
might be imputed to her, it is prop- 
er, to show absence of negligence 
on their part, to admit evidence that 
plaintiff’s father worked all night 
and slept all day, that the mother 
was advanced seven months in preg- 
nancy, and that they had no servant, 


ete., R. Co. v. Raumond, 148 Ill. 241,. 


35 NE 729 [aff 47 Ill. A. 242]. (3) 
And evidence that the injured child’s 
father was dead and his mother in a 
poor condition of health is admis- 
sible. Fullerton v. Metropolitan St. 
R. Co., supra. (4) It may be shown 
that the child’s father was dead and 
that the ‘mother was unable to em- 
ploy assistance in working her farm 
or taking care of her children. Mis- 
souri Pac..R. Co. y. Palmer, 55 Nebr. 
559, 76 NW 169. (5) The financial 
condition of the parents may be 
shown. San Antonio, etc., R. Co. v. 
Vaughn, 5 Tex. Civ. A. 195, 23 SW 
745. But see Mayhew vy. Burns, 103 
Ind. 328, 2 NE 793 (contra). 

20. Campion v. Rollwagen, 48 App. 
Div. 117, 59 NYS 308. 

[a] Rule applied.—In an action 
for damages sustained by plaintiff in 
falling into a coalhole in front of 
defendant’s premises, evidence in be- 
half of the latter to show that an 
independent contractor was at the 
time of the accident engaged in put- 
ting coal into the building, through 
the hole, is competent to show the 
Situation at the time of the injury, 
but not to relieve defendant of his 
duty to keep the hole protected, and 
in a safe condition. Campion y. Roll- 
wagen, 438 App. Div. 117, 59 NYS 
308 


21. Palmer Brick Co, v. Chenall, 
119 Ga. 837, 47 SE 329; Illinois Cent. 
BL Cor, v. Aland. (S400 Avene ‘rate 
192 Ill. 37, 61 NE 450]; Gilligan v. 
New York, etc., R. Co., 1 E. D. Smith 
(N. Y.) 453, 

22. Hill Grocery Co. v. Hameker, 
18 Ala, A. 84, 89 S 850; Livingston 
Valid. 138), che AL 404” Swit’ wv: 


O’Brien, 127 Ill. A. 26; Gilligan v. 
New York, etc., R. Co., 1. HE. D. Smith 
(N, Y.) 453. 


[a] Recovery cannot he based 
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ever, which has not a direct tendency to the proof 
or disproof of matters in issue.?% 

[§ 789] (2) Abandonment of Use of Agency or 
Appliance by Others.?* 
other persons engaged in the same occupation or in- 
dustry as the party charged, of the use of a par- 
ticular agency or appliance, on account of its dan- 
ger, may be proved for the purpose of showihg that 
the party knew or should have known of the danger ' 


The abandonment, by most 


upon such other matters so admitted 
in evidence for the purpose of show- 
ing the manner and circumstances of 
the injury complained of. Hill Gro- 


cery Co. vy. Hameker, 18 Ala. A, 84, 
89 S_ 850; Gilligan v. New York, 
eee Ra Co; EYED: Smith (N. Y.) 


23. Seals v. Edmondson, 71 Ala. 
509; and cases infra this note. 

[a] Evidence in particular cases 
held inadmissible.—(1) Evidence that 
plaintiff's eyes were dazzled by light 
as she descended a stairway, on the 
question of defendant’s negligence, 
where it appeared that the stairway 
was of proper construction and-prop- 
erly lighted. Chick v. Gilchrist Co., 
208 Mass. 183, 94 NE 276. (2) In an 
action by an invitee against the 
owner of an automobile for injuries 
sustained in a collision, ‘evidence 
bearing on the rate of speed of the 
train, as the attempt of defendant 
to cross in front of the train would 
have been reprehensible in any event. 
Avery v. Thompson, 117 Me. 120, 103 
A 4, LRA1918D 205, AnnCasl1918E 
1122. (3) In an action for an injury 
from the negligent construction of a 
building, evidence that one of the 
workmen was paid by the thousand 
of brick, instead of by the day, such 
evidence being too remote to be con- 
sidered as showing negligent con- 
struction. Mayer v. Thompson-Hut- 
chison Bldg. Co., 104 Ala. 611, 16 
S 620, 53 AmSR 88, 28 LRA 4383. 
(4) In an action for cotton destroyed 
by fire in defendant’s warehouse, evi- 
dence that defendant owned. other 
cotton therein and procured addi- 
tional insurance against fire for a 
three-day holiday period when fire- 
crackers would be in use, such evi- 
dence showing only the fears or opin- 
ion of defendant as to the danger 
and not bearing on whether he had 
exercised Gue care with reference to 
plaintiff's cotton. Seals v. Hdmond- 
son, 71 Ala. 509. (5) In an action for 
death caused by the bursting of the 
flywheel of an engine used for gen- 
erating electric power, evidence of 
noise, vibrations, and flashing of elec- 
tricity in the power house. Piehl v. 
Albany R. Co., 30 App. Div. 166, 51 
NYS 755 [aff 162 N. Y. 617 mem, 57 
NE 1122 mem]. (6) Where plaintim 
fell from an embankment at a place 
where a guard rail had been torn 
away, evidence that the railing, when 
up, was insufficient, such evidence 
not tending to show that the fact 
that it was down was not the cause 
of the accident. "Waterbury v. Wat- 
erbury Tract. Co., 74 Conn. 152, 50 A 
3. (7) Where plaintiff fell into an - 
elevator shaft through an open door, 
evidence that the door could be 
opened without. a key, in the absence 
of any showing as to how or by whom 
it was: opened on the occasion in 
question. Hope v. Longley, 27 R, TI. 
579, 65 A 300. (8) Where plaintiff 
was injured by a sudden discharge 
of steam and water, evidence on the. 
general question of whether defend- 
ant’s mill was a nuisance, Advance 
Gin, ete., Co. v. Thomas, 81 Miss. 486, 
82 S 316. 

24. General custom and usage see 
infra § 808. 

25. Crane v. Missouri Pac. R.: Co., 
87 Mo. 588. 

[a] Radlroad car coupling.—In an 
action for injuries received in  at- 
tempting to couple a “Baldwin loco- 
motive car,’ evidence that the coup- 
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[§ 790] (3) Acts after the Injury?°—(a) In Gen- 
Evidence of the subsequent acts of one whose 
negligence is alleged to have caused or contributed 
to an accident or injury is ordinarily inadmissible 
to show antecedent negligence,* 
proper case oven evidence may be admissible for 


eral. 


other purposes.”® 


As part of the res gestz,’° the words®® and man- 
ner of such person after the accident,?! or what 
then occurred,** may be competent. 

In rebuttal, evidence of subsequent acts, which by 
their nature tend to contradict other evidence as 
to the act or condition in question, is admissible.** 

Suppression of evidence as admission. 
that after an accident or injury the person charged 
attempted to suppress evidence relating thereto may 


ling of such a car wags extra hazard- 
ous on account of its peculiar and un- 
usual construction, and that as a 
result thereof the use of such cars 
had been generally abandoned by 
railroads, is admissible as establish- 
ing notice or knowledge of the fact 
of its danger. Crane v. Missouri Pac. 
R. Co., 87 Mo, 588. 

26. Of person in particular status 
or occupation or in use of particular 
place or property treated in other 
titles in this work see cross refer- 
ences supra p 623. 

Subsequent occasional acts or spe- 
cific instances of care or negligence 
See supra § 820. 

Steg, OURS. eles) RCO. ) Y. 
Holmes, 96 Ark. 339, 1381 SW 692; 
Denver, etc., R. Co. v. Morton, 3 Colo. 
Acs 155, 157,32. 345° Barry Vv. Secs 
ond-Ave, RB. Co, 1:6 NYS 518 [aff 136 
N. Y. 669 mem, 33 NE 336 mem). 
And see cases infra Cia 

“In eivil cases ... the acts which 
follow an injury cannot be proven 
for the purpose of establishing an 
antecedent negligence.’ Denver, etc., 
R. Co. v. Morton, supra. 

fa] Aid in extinguishing fire.— 
Where fire originated on plaintiff's 
land along defendant’s railroad from 
an unknown cauSe, evidence is inad- 
missible that a group of railroad em- 
ployees assisted in extinguishing the 
fire, especially where the statute im- 
poses liability on railroads for all 
fires started by trains, since defend- 
ant may have instructed its em- 
ployees to put out all fires dis- 
covered along its right of way, as 
a precautionary measure to protect 
itself from loss. Denver, etc., R. 
Co. -.v. Morton, 3 Colo, A. 155, 32 P 
345. 

{b] Calling surgeon.—Hvidence 
that, after an injury to a passenger 
on a railroad train, the division su- 
perintendent of the railroad called 
a surgeon and directed him to aid 
the passenger is not admissible to 
show negligence on the part of the 
railroad, but exhibits only a com- 
mendable sympathy and a desire 9 
relieve suffering. St. Louis,, etc., R. 
We v. Holmes, 96 Ark,. 339, .131 "SW 

{c] Frivolous or brutal conduct.— 
Evidence that the driver of a horse 
ear, after running over a child, was 
observed laughing and chatting with 
companions is inadmissible, having 
no tendency to show antecedent negli- 
gence, and being calculated to in- 
flame the jury. Barry v. Second-Ave, 
Re, Cog 26 NYS .b1L8 Patt wl36. NOY, 
669 mem, 33 NE 336 mem]. 

Evidence of discharge of servant 
after injury to show incompetency 
see Master and Servant § 1247; § 
1586 text and notes 18, 19. 

28. See infra text and notes 29- 
34; and §§ 791-796. 

29. Res gests generally see Evi- 
dence §§ 535-559. 

30. See cases infra note 81. 

Statements and declarations 
part of res gestm see infra § 829. 


as 
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although in a | aa. In General. 


The fact 


31. Joslin v. Grand Rapids Ice, 
ete., Co., 538 Mich, 322, 19 NW 17. 
32. Hallahan v. New York, etc., R. 
Co,, 102 N. Y..194, 6 NH 287; Casey 
v. New York Cent., etc., R. Co., 78 
IND a DL Sie panes Daly 320, 6 AbbN 
Cas 104]. 

33. Barker v. Savage, 31 N. Y. 
Super. 288 [rev on other grounds 45 
N. Y. 191,.6 AmR 66]. 

[a] Subsequent prompt stopping 
of “unmanageable”? horse.—The fact 
that a driver stopped his horse within 
three or four yards of the place 
where he ran into plaintiff may be 
shown in rebuttal of the contention 
that the horse was so ungovernable 
that it could not be stopped or turned 
aside before reaching the place where 
plaintiff was crossing the street. 
Barker v. Savage, 31 N. Y. ‘Super. 
288 [rev on other grounds 45 N. Y. 
191, 6 AmR 66]. 

Admissibility of evidence of subse- 
quent changes, repairs, and precau- 
tions in rebuttal see infra § 796. 

34. Ross v. San Francisco-Oakland 
Terminal R. Co., 47 Cal. A. 7538, 191 
P7038. 

[a] Thus, where the motorman of 
a street car which struck a boy found 
one of the shoes the boy had been 
wearing in the track of the car, evi- 
dence that he put it out of sight in 
a garbage can is admissible as an 
admission by suppression of evidence. 
Ross v. San Francisco-Oakland Ter- 


minal Rs Cos. 4G Cal... Ay tos, lode 
703. 

Admissions generally see Evidence 
§ 323 et seq. 

35. Fitzpatrick v. Cinitis, (Conn.) 
139 A 639. 

[a] The acts of a police officer 


with respect to one injured in an 
automobile accident are immaterial; 
where the issue was intoxication, the 
officer might be permitted to state 
the condition of such person, but 
could not be allowed to testify what 
he did as a result thereof. itzpat- 
rick. v.-Cinitis,: (Conn), 392A. 629. 

36. Admissibility of evidence of 
condition of place or appliance after 
injury see infra § 802. 

37. White v. Berkson Bros. Cloak, 
etc., Co., 106 Kan. 239, 187 P 670; 
Howard v. Osage City, 89 Kan, 205, 
132 P 187; Olathe v. Mizee, 48 Kan. 
435, 29 Pp 754, 30 AmSR 308; St. 
Louis, ete., R. Co. v. Weaver, 35 ‘Kan, 
412, alge) 408, 57 AmR 176; "Emporia 
Vv. Schmidling, 33 Kan. 485, 6 P 898; 
Consolidated Kansas City Smelting, 
etc., Co. v. Tinchert, 5 Kan. A. 130, 
48 P 889; Jenkins v. Hooper Irr. Co., 
13. Utah’ 100, 44 P 829. But see 
Cherokee, etc., Coal, etc., Co. v. Brit- 
ton, 3 Kan, A. 292, 45 P 100 (where 
the general rule making such evi- 
dence inadmissible was applied). 

“The great weight of authority is 
against the admission of evidence 
that changes or repairs were made 
after the accident, for the purpose 
of showing negligence in permitting 
the former condition to exist. .. 
The rule allowing the admission ot 


[§§. 790-791 


be shown as an admission.*4 i #, 
Acts of third persons after an accident or injury 


are ordinarily immaterial.*° 
[§ 791] (b) Changes, Repairs, and Precautions*°— 


While there is some authority to 


the contrary,*’ it is the general, rule that, where a 
dangerous, defective, or improper place, method, or 
appliance is alleged to have resulted in an injury 
for which damages are sought to be recovered, evi- 
‘dence that, subsequent to the accident or injury com- 
plained of, changes or repairs thereof or thereto 
were made. by the person charged or precautions to 
prevent recurrence of injury were taken by him, is 
inadmissible to show antecedent negligence or as an 
admission of negligence on the particular occasion 
in question;?8 but such evidence may be admissible 


such evidence has been abandoned in 
nearly or quite all the jurisdictions 
outside of Kansas in which it was at 
one time recognized. ... Here, how- 
White v. 


ever, it remains in force.” 

Berkson Bros. Cloak, ete., Co., 106 

Kan, 239, 242, 187 P 670.. ; 
38. U. S.—Columbia,. etc., R. Co. 


v. Hawthorne, 144 U. S. 202, 12 SCt 
591, 36 L. ed. 405 [rev 3 Wash. T. 
353, 19 P 25]; Antietam Paper Co. v. 
Womble, 294 Fed. 795; Du Pont de 
Nemours v. Smith, 252 Fed. 491, 164 
CCA 407; Hollenback v. Hand, 189 
Fed. 929; Lake v. Shenango Furnace 
Co., 160 Fed. 887, 88 CCA 69; David- 
son.SS.. Co. v-.U..S.,. 142-Hed. 315,e%3 
CCA 425 [aff 205 U. S. 187, 27 SCt 
480, 51 L. ed. 764]; Southern Pac. 
Co. v..Hall, 100 Fed. 760, 41 CCA 50; 
Motey v. Pickle Marble, etc., Co., 74 
Fed. 155, 20 CCA 366; Barber Asphalt 
Paving Co. v. Odasz, 60 Fed. 71, 8 
CCA. 471; Atchison,» etcex GR. Cont we 
Parker, 55 Fed. 595, 5 CCA 220; Isaacs 
v. Southern Pac. Co., 49 Fed, OTF 
Carter v. Kansas City Cable R. Co., 
42 Fed. 37. 

Ala.—Alabama Great Southern R. 
Co. v. Ensley Transf., etc., Co., 211 
Ala. 298, 300, 100 S 842, 344 [quot 


Cyc]; Alabama Cons. Coal, etce., Co. 
v. Heald, 154 Ala. 580, 45 S 686; 
Going v. Alabama Steel, etc., Co., 141 


Ala. 537, 37 S 784; Davis v. Kornman, 
141 Ala. 479, 37 S 789; Louisville, etc., 
R. Co. v. Malone, 109 Ala. 509, 20 S 
33. 

Ark.—Jonesboro, etc., R. Co. v. 
Kirksey, 204 SW 208; Bodcaw Lum- 
ber Co. v. Ford, 82 Ark, 555, 102 SW 
896; Ft. Smith Tight,” ete3 Com w: 
Soard, 79 Ark. 388, 96 SW 121; St. 
Louis Southwestern R. Co. v. Plum- 
lee, 78 Ark. 147, 95 SW 442. 


Cal.— Webster v. Orr, 174 Cat. 426, 
163 P’ 361, 362 [cit Cyel: Parkin v. 
Grayson- Owen Casc k57 Cal. 41, 106 


P 210; Helling v. Schindler, 145 Cal. 
303, 78 P 710 Loverr Butcher v. Vaca 
Valley, ete. = Re (Con et" Cal, toesene ane: 
a NY MRO bd Unrep. Cas. 427, 5° RP 359]: 
Kahn vy. Triest-Rosenberg Cap Co... 


139 Cal. 340, 73 P 164; Limberg v. 
Glenwood Lumber Co., 127 Cal. 598, 
60 PRTG 49 SRA oe urner enue 
Hearst, 115 Cal. 394, 47 P 129; Hager 


v. Southern Pac. Co., os. Cal, "309, 33 
P 119; Sappenfield v. Main St., ete., 
KR. Cot, 91 Cal. £8, 27> P90: 

Colo.—Diamond Rubber Co. v. 
Harryman, 41 Colo. 415, 92 P 922; 
Anson v. Evans, 19 Colo. eee 35 
47; Colorado Blectric Co. ‘Lubbers, 
11’ Colo. BOBS 19. Pes 79 ee AmSR 258.5 
Kansas Pac. R. Co. v. "Miller, 2 Colo. 
442; Denver, etc., R. Co. v. Morton, 3 
Colo. A. 155, 32 P 345. 

Conn. —Nalley v. Hartford Carpet 
Co., 51. Conn. 524,50 AmR 47. 

D. C.—Scott v. District of Colum- 
bia, 27 App. 413. 

Fla.—Seaboard Air Line R. Co. v. 
Parks, 89 Fla. 405, 104 S ee. 

Ga. —-Louisville, etc., Ri Co, Barn- 
well, 1381 Ga. 791, 63 SE 501; Weorely 
Southern, etc., R. Co. v. Cartledge, 
116 Ga. 164, 42° Sh 405, 59 LRA 118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 791] 


[overr Savannah, etc, R. Co. 
Flannagan, 82 Ga. 579, 9 SE 471, vi 
AmSR 183; Central R. Co. v. Gleason, 


69 Ga. 200; cr neuaw étes REOoIy. 
Renz, 55 Ga. 166]. 
Ida.—Giffen v. Lewiston, 6 Ida. 


231, 55 P 545; Holt v. Spokane, etc., 
R. Co. 3 Ida. "703, sO FPS 39: 

Tl. — Samp le v. Chicago, etc., R. Co., 
233 Ill. 564, Ped NE 643; Taylorville Vv. 
Stafford, 196 Ill. 283° 63 NE 624; 
Howe v. Medaris, 183 il. 288, 55 NE 
724; Bloomington v. Legg, 151 I. oy 
37 NE 696, 42 AmSR 216; Hodges v. 
Percival, 132 Til. 53, 23 NE 423; 
Warren v. Wright, 103 Il. 298; Schu- 
man v. Bader, 227 Ill. A, 28; ‘Devine 
v. Johnston, etc., Co., 189 Til) A. 556; 
Stonington Coal Co. v. Young, 137 Il. 
A. 462; Normal v. Bright, 125 Ill. A. 
478 [aft 223 -d1). 99,79 NE 90]; Libby 
v. Kearney, 124 Tc A. DOO Aurora V. 
Plummer, 122 Ill. A. 143; "Merchants 
Loan, ete. Co. v. Boucher, BASS, LT. WAS 
101; Kuhn v. Illinois Cent. Ri Coz, J1i 
Te As 323; Mt. Morris v. Kanode, 98 
Ill, A. 373: Howe v. Medaris, 82 Ill. 
Ag 5 1:5; Leggett v. Illinois Cent. R. 
Co.,; 7:2 “EAs 577; Streator v. Hamil- 
ton, 49 Ill. A. 449; Wabash R. Co. v. 
Kime, 42 Ill. A. 272; Cleveland, etc., 
R. Co. v. Doerr, 41 Ill. A. 530. 

Ind.—Sievers v. Peters Box, etc., 
Co., 151 Ind. 642, 50 NE 877, 52 NE 
399; Wabash County v. Pearson, 129 
Ind. 456, 28 NE 1120; Terre Haute, 
Cte Ra rCon Ver Clem, 1.23 71nds15, 2238 
NE 965, 18 AmSR. 303, 7 LRA 588; 
Lafayette v. Weaver, 92 Ind. 477; La 
Porte Carriage Co. v. Sullender, (A.) 
71 NE 922; Jeffersonville v. McHenry, 
22 Ind. A. 10, 53 NE 183; Chicago, 
ete., R. Co. v. Lee, 17 Ind. A, 215, 
46 NE 543. 

Iowa.—Blake v. Bedford, 170 Iowa 
128, 151 NW 74; Fitter v. Iowa Tel. 
Co., 129 Iowa 610, 106 NW 7; Achey 
v. Marion, 126 Iowa 47, 101 NW 435; 
See v. Wabash R. Go., 123 Iowa 443, 
99 NW 106; Beard v. Guild, 107 Iowa 
476, 78 NW 201; Kuhns v. Wisconsin, 
ete., R. Co., 76 Iowa 67, 40 NW 92; 
Parkhill v. Brighton, 61 Iowa 103, 
15 NW 853; Hudson v. Chicago, etc., 
R. Co., 59 Iowa 581, 13 NW 735, 44 
AmR 692; Cramer v. Burlington, 45 
Iowa 627. 

Ky.—Louisville, etc., R. Co. v. Wil- 
liams, 165 Ky. 386, 176 SW 1186, LRA 
1915E 613; Union Light, etc., Co. v. 
Lakeman, 156 Ky. 33, 160 SW 723; 
Louisville, ete., R. Co. v. Morton, 121 
Ky. 398, 89 SW. 2438, 28 KyL. 355; 
Louisville, ete., R. Co. v. Bowen, 39 
Sw 31, 18 KyL 1099; Standard Oil 
Co. v. Tierney, 92 Ky. 367, 17 SW 
1025, 13 KyL 626, 36 AmSR 595, 14 
LRA 677. 

La.—Givens v. De Soto Bldg. Co., 
156,La. 377, 379, 100 S 534 [quot 


Cyey: 

M : St. 
R. Co., 110 Me. 397, 86 A 334, Ann 
Cas1915A 1209. 

Md.—Consolidated Gas, ete., Co. v. 


State, 109 Md. 186, 72 A 651; Ziehm 
v. United Electric Light, etc., Co., 
104 Md. 48, 62 A 61; Washington, 
ete., Turnp. Co. v. Case, 80 Md. 36, 30 
A 571. Compare American Pav., etc., 
Co. v. Davis, 127 Md. 477, 96 A 623 
(where evidence that, after a fire 
claimed to’ have been caused by 
sparks from defendant’s engine, de- 
fendant used a spark screen and 
that thereafter no such sparks were 
emitted was held inadmissible for 
the purpose of establishing an ad- 
mission of liability by defendant, but 
admissible as to the effect of the 
screen for the purpose of showing 
whether defendant had exercised 
proper care to avoid injury to plain- 
tiff’s property). 

Mass.—Beverley v. Boston El. R. 
Co., 194 Mass. 450, 80 NE 507; Stevens 
v. Boston Bl. R. Co., 184 Mass. 476, 
69 NE 338; Whelton v. West End St. 
Fw COs, 172 Mass.’ 555, 52 NE 1072; 
Dacey v. New York, etc., Ri .Co,; 168 
Mass. 479, 47 NE 418; ‘Chalmers v. 
Whitmore Mfg. Co., 164 Mass. 532, 42 
NE 98; McGuerty v. Hale, 161 Mass. 
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'51, 36 NE 682; Downey. v. Sawyer, 
157 Mass. 418, "32 NE 654; Shinners 
v. Merrimack River Locks, ete, 54 
Mass. 168, 28 NE 10, 26 AmSR 226, 
12 LRA 554; Murphy v. Stanley, 136 
Mass. 133, 

Mich.—Good Roads Constr. Co. v. 
Port Huron, ete., R. Co., 173 Mich. 1, 
138 NW 320; Moon y. Pere Marquette 
RavCo; 01 43 "Mich. 125, 106 NW 715, 
108 NW 78; Wager v. Lamont, 135 
Mich. 521, 98 NW 1; Zibbell v. Grand 
Rapids, 129 Mich. 659, 89 NW 563; 
Noble v. St. Joseph, ete., fei O% 98 
Mich, 249, 57 NW 126: Thompson v. 
Toledo, etc., 1 seta OXO 91 Mich. 255, 51 
NW 995; Polzen v. Morse, 91 Mich. 
208, 51 NW 940; Langworthy v. 
Green Tp., 88 Mich. 207, 50 NW 130; 
Lombar. y. East Tawas, 86 Mich. 14, 
48 NW 947; Fox v. Peninsular White 
Lead, etc., "Works, 84 Mich. 676, 48 
NW 203; Fulton Iron, ete. Works v. 
Kimball’ Tp., 52° Mich. 146, 17 NW 

Minn.—Lally v. Crookston Lumber 
Co., 82 Minn. 407, 85 NW 157; Ham- 
margren Warooi Paul, 67 Minn. 6, 69 
NW 470; Day v. H.C Akeley Lumber 
Co., 54 Minn. 522, 56 NW 243, 23 LRA 
513; Morse vy. Minnesota, ete. Coz, 
30 Minn. 465, 16 NW 358 [overr Kelly 
Vv. Southern Minnesota R. Co., 2 
Minn. 98, 9 NW 588; Phelps v. Man- 
kato, 23 Minn. 276; 'O’Leary v. Man- 
kato, 21 Minn. 65]. But see Shaber v. 
St. Paul, etc., R. Co., 28 Minn. 103, 9 
NW 575 [foll Phelps v. Mankato 
and O’Leary v. Mankato, supra] 
(contra). 

iio.—Smoot vy. Kansas City, 194 
Mo. 513, 92 SW 363; Bailey v. Kansas 
City, 189 Mo. 503, 87 SW 1182; Ma- 
haney v. St. Louis, etc., R. Co., 108 
Mo. 191,.18 SW 895; Alcorn v. Chi- 
eago, ete., R. Co., 14 SW 943 [aff 16 
SW 229]; Brennan v. St. Louis, 92 
Mo. 482, 2 SW 481; Hipsley v. Kansas 
City,..ete., R. Co., 88 Mo. 348; Ely. v. 
St. Louis, etc., R. Co., 77 Mo. "34; Bu- 
jalo v. St. Louis Basket, CLG, Cos? (A.) 
227 SW 844; Tetrick v. Kansas City, 
128 Mo, A. 355, 107 SW 418; Bokamp 
y.. Chicago, etc., R. Co., 123 Mo, A. 
270, 100 Sw 689: Schermer v. Mc- 
Mahon, 108 Mo. A. 36, 82 SW 535; 
Bowles v. Kansas City, 51 Mo. A. 416; 
O’Donnell v. Baum, 38 Mo. A. 245; 
Mitchell v. Plattsburg, 33 Mo. A. 


.555. 


Nebr.—Fricker v. Lancaster County, 
115 Nebr. 506, 213 NW 826; Anderson 
v. Union Pac, R. Co., 103 Nebr. 770, 
174 NW 327; Tankersley v. Lincoln 
Tract. Co., 101 Nebr. 578, 163 NW 
850; Pribbeno v. Chicago, etc., R. Co., 
81 Nebr. 657, 116 NW 494. 

N. H.—Aldrich v. Concord, ete., R. 
Co., 67 N..H. 250, 29. A. 408 [overr 
Martin v. Towle, 59 N. H. 31]. 

N. J.—Perry v. Levy, 87 N. J. L. 
670, 672, 94 A 569 [cit Cyc]. 

N. Y.—Cahill v. Kleinberg, 233 N. 
Y. 255, 135 NE 323; Loughlin v. Bras- 
sil, 187 N. Y. 128, 79 NE 854; Clap- 
per v. Waterford, 131 N. Y. 382, 30 
NE 240; Getty v. Hamlin, 127 N. Y. 
636, 27, NE 399 [rev 8 NYS 190]; 
Cochran v. Peekskill, 108 N. Y. 151, 15 
NE 309; Port Jervis v. Port Jervis 
First Nat. Bank, 96 N. Y. 550; Sewell 
v. Cohoes, 75 N. Y. 45, 31 AmR 418; 
Dale v. Delaware, ete., R. Co., 73 N. 
Y. 468; Baird v. Daly, 68 N. Y. 547; 
Dougan v. Champlain Transp. Co., 56 
N. Y. 1 [aff 6 Lans. 430]; Reed_ v. 
New York Cent. R. Co., 45. N. Y. 
[rev 56 Barb. 493]; Johnson v. Hud- 
son Bd. of Education, 210 App. Div. 
728, 206 NYS 610; Hallenbeck v. 
Wander, etc., Chemical Co., 197 App. 
Div. 855, 189 NYS 834; Murphy v. 
McMahon, 179 App. Div. 837, 167 NYS 
270; Causa v. Kenny, 156 ‘App. Div. 
134, 141 NYS 98; Davenport v. Mat- 
thews, 130 App. Div. 257, 114 NYS 
715; Schultz v. Barber Asphalt Pav. 
Co., 127 App. Div. 305, 111 NYS 281; 
Burns v. Crow, 123 App. Div. 251, 107 
NYS 944; Mackey v. New York, 121 
App. Div. 478, 106 NYS 114; Young Vv. 
Mason Stable Co., 96 App. Div. 305, 
89 NYS 3849; Russell v, New York 
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Cent. etc. R. Co;,..96, App: Div, 151; 
89 NYS 429; Sherman v. Oneonta, 59 


Hun 294, 12 NYS 950; Henkel v. Murr, 
31 Hun 28; Morrell vy. Peck, 24 Hun 
37. [rev on other grounds Sco Ne ys 
398]; Payne v. Troy, ete., R. Co., 9 
Hun 526; Salters v. Delaware, etc., 
Canal Co., 3 Hun 338, 5 Thomps. & C. 
559: Delaney Vv. Hilton, 50 N. Y. Su- 
per. 341; Schuhle v,’ Cunningham, 14 
Daly 404, 13 NYSt 81; Wilkes v. Gal- 
lagher, 51. Misc. 654, 99 NYS 866; 
Markowitz v. Dry Dock, etc., R. Co.; 
12 Misc. 412, 38 NYS 702; Fraumberg 
v. Schmohl, 190 NYS 710; Rosen v. 
Chesebrough Bldg... Co; 189 NYS 130; 
Timpson v. Manhattan R. Co., 1 NYS 
673; Brennan v. Lachat, 5 NYSt 882 
[aft 14! Dalyt 1975 "6. NVISt 27898 
Schmitt v. Dry Dock, etc. RCo, 28 
NYSt 257, 2 NYCityCt 359. See De- 
vaney v. Degnon- McLean Constr. Co., 
79 App. Div. 62, 79 NYS 1050 [aff 178 
N. Y. 620, 70 NE 1098] (dictum). But 
see Westfall v. Erie R. Co. bun 
75 (contra). 

N. C.—Shelton v. Southern R. Co., 
193 N. CG: 670, 139 SE 232; Farrell v. 
Universal Garage Co., 179 ING: SOs 23'8i95 
102 SE 617; Muse v. Ford Motor Co., 
175 N. C. 466, 95 SE 900; Boggs v. 
Cullowhee Min. Co., 162 N. C. 393, 
78 SE 274 [cit Cyc]; Tise v. Thomas- 
ville; 151+ .N:, °C? 281, 65 SE 1007; 
Aiken vy. Rhodhiss Mfg. Co., 146 N. Cc 
324, 59 SE 696; Myers vy. Concord 
Lumber Co., 120 N. C 252, 39 SE 
960; Lowe v. Elliott, 109 N. C. 581, 
14 SE 51.- 

Oh.—Harig v. McCutcheon, 23 Oh. 

A. 500, 155 NE 701; Rohr v. Scioto 
Valley Tracti36o4el2 "Oh. A. Zeek, 
CS an hess Toledo, etce., R. Co. Vv. 
Beard, 20 Oh. Cir. Ct. 681, Ad OneCin: 
Dec. 406; Root v. Monroeville, 16 
Oh. Cir. Ct. 617, 4 Oh. Cir. Dec. 535 
Cleveland Provision Co, v. Limmer- 
maier, 8 Oh. Cir. Ct. 701, 4 Oh. Cir. 
Dec. 240. 
Okl.—St. Louis-San Francisco R. 
Co. v. Cauthen,-112 Okl.. 256; 241°P 
188, 48 ALR 1447; Kaw Boiler Works 
v. Frymyer, 100 Okl. 81, 227 P 453; 
Sallisaw v. Wells, 90 Okl. 78, 216 P 
118; Shawnee Gas, ete., Co. v. Motes- 
enbocker, 41 Okl. 454, 138 P 790; Mis- 
souri, ete., Re Con Nv; ‘Johnson, 34 Okl. 
582, 126 P 567; Wynnewood vy. Cox, 31 
Okl. 563). 5735 422 P 528, AnnCas1913E 
349 [cit Cyc]. 

Or.—Strickler v. Portland R., etc., 
Con ft92 Orr 2626, 14 Pe Pg sy io 
1195; Furbeck v. Gevurtz, 72 Or. 12, 
143 P 654, 922; Foster v. University 
Lumber’ Co., 65. Or. 46; 131 “P7365 
Ferrari v. Beaver Hill Coal Co., 54 
Or: 210, 94 P 181; 95°-P.498, 102° P 175, 
1016; Skottowe v. Oregon Short Line, 
etc., R.-Co., 22 Or. 430, 30° P 222) 16 
LRA 593. 

Pa.—Seeherman vy. Wilkes-Barre 


Go. 255.2 Pate 1): 99 A 4 0" Miliascey. 
Lancaster, 203 Pa. 638, 53 A 507; 
Baran y. Reading Iron Co., 202 Pa. 


274, 51 A 979 [overr in effect Link v. 
Philadelphia, etc., R. Co., 165 Pa. 75, 
30 A 820, 822; Pennsylvania Tel. Co. 
v. Varnau, 15 A 624; McKee v. Bid- 
well, 74 Pa. 218; West Chester, etc., 
R. Co. v. McElwee, 67 Pa. 311; Penn- 
sylvania R. Co. v. Henderson, 51 Pa. 
315]; Fisher v. Paxson, 182 Pa, 457, 
38 A 407; Derk v. Northern Cent. R. 
Co., 164 Pa. 248, 30 A 231;.Buchanan 
v. Flinn, 51 Pa. Super. 145; Young v. 
Parke, Davis & Co., Inc., 49 Pa. Super. 


29; Cunningham y. Pennsylvania R. 
Co., 40 Pa. Super, 212. 
R. McGarr v. National, etc., 


Worsted Mills, 24 R. I. 447, 53 "A 320, 
96 AmSR 749, 60 LRA 122’; Morancy 
Vv. Hennessey, ek See uae 205, 52 A 
1021. 

S. C.—Green v. Atlantic Coast Line 
R. Co., 1386 S. C. 337, 1384 SE 385; Hol- 
mon V. Orangeburg, 118 S. C. 361, 110 
SE 674; Worthy v. Jonesville Oil Mill, 
77S. C. 69, 57 SE 634, 11 LRANS 690, 
12 AnnCas 688; Farley v. Charleston 
Basket, etc., Co., 51S. C. 222, 28 SE 
198, 401 (where ‘two judges held evi- 
dence of subsequent precautions in- , 
admissible under any circumstances, 
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for other purposes,?® and where it is so admissible 
it cannot be excluded merely because it is not com- 


petent to prove negligence.*° 


[§ 792] bb. To Show Condition at Time of Injury. 
Although evidence of such repairs or changes made 
or precautions taken is not admissible to show the 


and two held its admission rendered 
harmless by introduction of similar 
evidence by defendant), 

Tenn.—Illinois Cent. R. Co. 
Wyatt, 104 Tenn. 4382, 58 SW 308, 
AmSR 926. 

Tex.—Texas Trunk R. Co. v. Ayres, 
83 Tex. 268, 18 SW 684; St. Louis, 
etc., R. Co. v. Johnston, 78 Tex. 536, 
15 SW 104; St. Louis, etc., R, Co. v. 
Jones, 1458 309; Gulf, ete., R. Co. v. 
Compton, 75 Tex. 667, 13 SW _ 667; 
Missouri Pac. R. Co. v. Hennessey, 75 
Tex. 155, 12 SW.608; Gulf, etc., R. 
Co. v. McGowan, 73 Tex. 355, 11 SW 
336; Beaumont v. Dougherty, (Civ. 
A.) 298 SW 631, 6386 [cit Cyc]; Texas 
Midland R. Co. v. Truss, (Civ. A.) 186 
SW 249; Winnsboro Cotton Oil Co. v. 
Carson, (Civ. A.) 185 SW 1002, 1007 
[quot Cyc]; Kansas City, ete., R. Co. 
v. Meakin, (Civ. A.) 146 SW 1057; 
St. Louis, ete., R. Co. v. Andrews, 44 
Tex. Civ. A. 426, 99 SW 871; St. Louis 
Southwestern R. Co. v. Arnold, (Civ. 
A.) 87 SW 173; San Antonio, etc. R. 
Co. v. Lynch, 8 Tex. Civ. A. 513, 28 
SW 252: Missouri, ete, R. Co. v. 
Wylie, (Civ. A.) 26 SW 85; Gulf, etc., 
R. Co. v.. Haskell, 4 Tex. Civ. A. 550, 
23 SW 546; Galveston, etc., R. Co. v. 
Briggs, 4 Tex. Civ. A. 515, 23 SW 503; 
Fordyce v. Chancey, 2 Tex. Civ. A. 24, 
21 SW 181; Fordyce v. Withers, 1 
Tex. Civ. A. 540, 20 SW 766. 

Vt.—Desmarchier vy. Frost, 91 Vt. 
138, 99 A 782; Place v. Grand Trunk 
R. Co., 82 Vt. 42, 71 A 836; McKenzie 
v. Boutwell, 79 Vt. 3838, 65 A 99; Rich- 
ardson v. Royalton, etc., Turnp. Co., 6 


Vt. 496. 
McClelland, 137 


‘Va.—wWhitten Vv. 
Va. 726, 120 SE 146. 

Wash.—Carter v. Seattle, 21 Wash. 
585, 59 P 500; Bell v. Washington 
Cedar Shingle Co., 8 Wash. 27, 35 P 
405. 

W. Va.—Jankey v. Hope Natural 
‘Gas Co., 91 W. Va. 308, 112 SE 642 
[cit Cyc]; Lay v. Elk Ridge Coal, etc., 
Co., 64 W. Va. 288, 61 SE 156. 

Wis.—Green v. Ashland Water Co., 
101 Wis. 258, 77 NW 722, 70 AmSR 
911, 43 LRA 117; Jennings v. Albion, 
90 Wis. 22, 62 NW 926; Anderson v. 
Chicago, etc., R. Co., 87 Wis. 195, 58 
NE 79, 23 LRA 203; Lang vy. Sanger, 
76 Wis. 71, 44 NW 1095; Heucke v. 
Milwaukee City R. Co., 69 Wis. 401, 
34 NW 243. 

Eng.—Hart v. Lancashire, etc., R. 
Ca, 207. 2s, Reps N.S. 268: 

Ont.—Cole v. Canadian Pac. R. Co., 


Vv. 
78 


19 Ont. Br. 104; 

“To take advantage of one’s later 
and better information is not evi- 
.dence of negligence.” Young v. 


liners Davis & Co., Inc., 49 Pa. Super. 
29,, 36. 

“People do not furnish evidence 
against themselves simply by adopt- 
ing'a new plan in order to prevent 
the recurrence of an accident. I 
think that a proposition to the con- 
trary would be barbarous. It would 
be, as I have often had occasion to 
tell juries, to hold that, because the 
world gets wiser as it gets older, 
therefore it was foolish before.’ 
Hart v. Lancashire, ete., R. Co., 21 
i. TukRep» N. S.1261,° 263 [quot .Co- 
lumbia, etc., R. Co. v. Hawthorne, 
144 U.S. 202, “208, 12°SCt 591, 36 oL. 
ed. 405]. 

[a] A leading case on the admissi- 
bility of evidence of subsequent re- 
pairs and precautions is Columbia, 
ete., R. Co. v. Hawthorne, 144 U. S. 
202, 12 SCt 591, 36 L. ed. 405; Farrall 
v. Universal Garage Co., 179' N. C. 
389, 102 SE 617 (so stating). 

[b] Reason for rule (1) is that 
_the effect of declaring such evidence 
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competent would be to inform a de- 
fendant that, if he makes changes or 
repairs, he does it under a penalty; 
for, if the evidence is competent, it 
operates as a confession that he was 
guilty of a prior wrong. True policy 
and sound reason require that men 
should be encouraged to improve, or 
repair, and not be deterred from it by 
the fear that if they do so their acts 
will be construed into an admission 
hat they had been wrongdoers. Terre 
Haute, etc., R. Co. v. Clem, 123 Ind. 
15, 23 NE 965, 18 AmSR 303, 7 LRA 
588; Givens v. De Soto Bldg. Co., 156 
La, 377, 379, 100 S 534 [quot Cyc]; 
Perry v. Levy, 87. N. J. L. 670, 94 A 
569; Rohr vy. Scioto Valley Tract. Co., 
12 Oh. A. 275, 31 O. C. A. 108; Winns- 
boro. Cotton Oil Co. v. Carson, (Tex. 
Civ. A.) 185 SW. 1002,. 1007 . [quot 
Cyc]; Jankey v. Hope Natural Gas 
Co., 91 W. Va. 308, 112 SE 642, 644 
[quot Cyc]. (2) No one should be 
placed in the embarrassing attitude 
of being compelled to choose between 
the risk of another accident by main- 
taining the status quo, and the 
equally uninviting alternative of tak- 
ing proper steps to remove the dan- 
ger and thereby ‘‘making evidence 
against himself which would act 
prejudicially to his defense in the 
minds of the jury.” Givens v. De 
Soto Bldg. Co., supra [quot Cyc]; 
Illinois Cent. . Co. v. Wyatt, 104 
Tenn. 432, 58 SW 308, 78 AmSR 926. 
(3) “The taking of such precautions 
against the future is not to be con- 
strued as an admission of responsi- 
pility for the past, has no legitimate 
tendency to prove that the defendant 
had been negligent before the acci- 
dent happened, and is ‘calculated to 
distract the minds of the jury from 
the real issue, and to create a preju- 
dice against the defendant.’ Colum- 
bia, etc., R. Co. v. Hawthorne, 144 
UW. Si 202,5207° 12 SCt 591: 36' Ly “ed: 
405. (4) “If machines, bridges, side- 
walks, and other objects, never 
caused corporal injury except through 
the negligence of their owner, then 
his act of improving their condition, 
after the happening of an injury 
thereat, would indicate a belief on his 
part that the injury was caused by 
his negligence. But the assumption 
is plainly false; injuries may be and 
are constantly caused by reason of 
inevitable accident, and also by rea- 
son of contributory negligence of the 
injured person. To improve the con- 
dition of the injury-causing object is 
therefore to indicate a belief merely 
that it has been capable of causing 
such an injury, but indicates nothing 
more, and is equally consistent with 
a belief in injury by mere accident, 
or. by contributory negligence, as well 
as by the owner’s negligence.” Wig- 
more Ev. § 283. x 

[c] Precautions taken by a third 
person after the accident to prevent 
its recurrence are inadmissible. Cor- 
coran y. Peekskill, 108 N. Y. 151, 15 
NE 309. 

[ad] Admission may be harmless 
where other evidence exclusively 
shows defendant’s negligence. Pres- 
cott, etc., R. Co. v. Smith, 70 Ark. 179, 
67 SW_ 865. 

39. See cases infra note 40; and 
infra §§ 792-796. 

40. Iowa.—Achéy v. Marion, 126 
Iowa 47, 101 NW 435. 

Mo.—Bujalo-v. St. Louis Basket, 
etc., Co., (A,) 227 SW 844; Miller v. 


St rint 123 Mo. <A. 325, 100 SW 
0 . 

N. C.—Pearson v. Harris Clay Co., 
162° N.C. '224,°226, 78 SH °73: 


S. C—Holmon vy. Orangebury, 118 


i Pe Nate | aes iy at 


‘vd 
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S. C. 361, 110 SE 674. 

Wis.—Hughes v. Chicago, -ete., R. 
Co., 126 Wis. 525, 106 NW 526. 

And see cases infra this note. 

“Defendants in negligence cases 
will not be permitted to avail them- 
selves of the rule for the purpose of 
preventing a fair and full disclosure 
of pertinent facts, not tending toa 
establish negligence.” Pearson v. 
Harris Clay Co., supra. 

fa] Evidence of the subsequent 
cendition of a place or appliance (1) 
offered for the purpose of: showing 
its condition when plaintiff was in-< 
jured, is not inadmissible because it 
appears that the witnesses testifying 
thereto obtained their information 
when such place or appliance was in 
the process of repair. Dyas v. South- 
ern Pac. Co., 140 Cal. 296, 73 P 972; 
Alberts v. Vernon, 96 Mich. 549, 54 
NW 1022; Miller v. Canton, 123 Mo, 
A. 325, 100 SW 571.. But see Colorado 
Mortg., etc., Co. v. Rees, 21 Colo. 435, 
42 P 42 (where a locksmith testifying 
as to the condition of a lock at a time 
after the injury in question men- 
tioned that he went there to repair 
the lock, and the court held that his 
statement as to the repair should 
have been stricken out). (2) Evi- 
dence of conditions subsequent to ac- 
cident to show conditions at the time 
thereof see supra § 802. 

[b] Im fixing the time referred to 
in witness’ testimony as to the condi- 
tion of a street where plaintiff was 
injured, it was not erroneous to admit 
testimony that general repairs and 
changes had been made on all the 
streets in the city since the accident, 
for the purpose of determining 
whether the witness was speaking of 
conditions as they existed at the time 
of the accident or at the time of the 
trial. Holmon v. Orangeburg, 118 S. 
C. 361, 110 SE 674. 

[c] On cross-examination of a 
witness who testifies as to the good 
condition of an appliance, it is proper 
for the purpose of testing his accu- 
racy to show that soon after the ac- 
cident repairs were made thereon, as 
raising the question why, if it was in 
good condition, repairs were made so 
soon. Bevier v. Delaware, etc., Canal 
Co.,:138., Muni “CN: Yt) 4254; 

Admission of evidence for specific 
purpose see Trial [38 Cyc 1340]. 
ass See supra § 791 text and .note 

42. U. S.—Antietam Paper Co. v. 
Womble, 294 Fed. 795; Northern Pac. 
R. Co. v. Alderson, 199 Fed: 735, 118 
CCA 173; Choctaw, etc., R: Co. v. Mc- 
Dade, 112 Fed. 888, 50 CCA 591 {aff 
191 U. S. 64, 24 SCt 24, 48 L. ed. 96]; 
Norris. v. Atlas Steamship Co., 37 
Fed. 426; Osborne y. Detroit, 32 Fed. 
36 [rev on other grounds 135 U. S. 
492, 10 SCt 1112, 3 LRA 2601. 

Ala.—Louisville, ete., R. Co. v. Ma- 
lone, 109 Ala, 509, 20 S 33. 

Cal.—Brunger v. Pioneer Roll Pa- 
per Co., 6 Cal. A. 691, 92 P 1048. 

Ill.— Bloomington v. Lege, 151 Till. 
9, 37 NE 696, 42 AmSR 216 (semble); 
Chicago, etc., R. Co. v. Lewis, 48 Ill. 
A, 274; Vandalia v. Ropp, 39 Ill. A. 
344; Marder, etc., Co. v. Leary, 35 Ill. 
A. 420. But sée Schuman v. Bader, 227 
Ill, A. 28 (holding evidence that an 
elevator spout, by which plaintiff 
was struck while riding on a pass- 
ing railroad car, had been cut. off 
shorter after the accident was in- 
admissible, where there was evidence 
of measurements made before the 


change). 
Ind.—Pennsylvania Co. v. Witte, 
aR a A. 583, 43 NE 319, 44 NB 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


or 


dangerous character of a place, method, or appliance — 
-at the time of such accident,*? such evidence may 
be received in a proper case for the purpose of 
showing the physical conditions at the time of the 
accident, by comparison with those at the time of 
the trial or by the nature of the changes made,*? 


§§ 792-794] 


especially where the jury view the locus in quo‘ 
or a photograph of it is introduced,** provided such 
changes or repairs were made or precautions taken 
within such time after the accident and under such 
circumstances as to indicate that they were sug- 
gested thereby and were for the purpose of remedy- 


ing the defect which caused it.*® 


But if nothing can be shown except the mere 
fact of repairing or changing, and there is no inci- 
dental disclosure of the conditions existing at the 


Iowa.—Blake v. Bedford, 170 Iowa 
128, 151 NW 74; Kuhns vy. Wisconsin, 
etc., R. Co., 76 Iowa 67, 40 NW 92. 

Kan.—Atchison, etc., R. Co. v. Mc- 
Kee, 37 Kan. 592, 15 P 484; St. Louis, 
etc., R. Co. v. Weaver, 35 Kan. 412, 11 
P 408, 57 AmR 176; Emporia v. 
Schmidling, 33 Kan. 485, 6 P 893; St. 
pal ae etc., R. Co. v. Chase, 11 Kan. 

7 


Ky.—Louisville, ete. R. Co. v. 
Scott, 188 Ky. 99, 220. SW 1066; 
Louisville, etc., R. Co. v. Woodward, 
15 Kyl 445. 

Md.—Consolidated Gas, etc., Co. v. 
State, 109 Md. 186, 72 A 651. 

Mass.—Martin v. Old Colony St. R. 
Co., 211 Mass. 535, 98 NE 579. 

Mich.—Good Roads Constr. Co. v. 
Port Huron, ete., R. Co., 173 Mich. 1, 
138 NW 320 (semble); Ainsworth v. 
Hover, 162 Mich. 135, 127 NW 325; 
Woodworth v. Detroit United R. Co., 
153 Mich, 108, 116 NW 549; Alpern v. 
Churchill, 58 Mich. 607, 19 NW 549. 


Nebr.—Chicago,  ete., R. Co. v. 
Krayenbuhl, 65 Nebr. 889, 91 NW 880, 
59 LRA 920. 

J.—Perry v. Levy, 87 N. J. L. 


N. 

670, 94 A 569. 

N. Y¥.—Wooley v. Grand St., etc., R. 
Co., 83 -N. Y. 121; Stone v. Poland, 81 
Hun 132, 30 NYS 748; Sherman v. 
Oneonta, 59 Hun 294, 12 NYS 950; 
Westfall v. Erie R. Co., 5 Hun 175; 
Brennan v. Lachat, 14 Daly 197, 6 
NYSt 278 [aff 5 NYSt 882]. See Dale 
v. Delaware, etc., R. Co., 73 N. Y. 468 
(dictum), 

N. C.—Shelton v. Southern R. Co., 
193 N. GC. 670, 139 SE 232; Beck v. 
Sylva Tanning Co., 179 N. C. 1238, 101 
SE 498, 500 [cit Cyc]; Boggs v. Cul- 
lowhee Min. Co., 162 N. C. 393, 78 SE 
274 [cit raa\s 

Die Borie v. McCutcheon, 23 Oh. 
A. 500, 155 NE 701; North Amherst 
Home Tel. Co. v. Jackson, 26 Oh. Cir. 
Ct. 89. 

Okl.—St.. Louis-San Francisco R. 
Co. v. Cauthen, 112 Okl. 256, 261, 241 
P 188, 48 ALR 1447 [quot Cyc]. 

Or.—Strickler v. Portland R., etc., 


Co., 79 Or. (526, 144 P1193, 155 P 
1195; Cameron v. Pacific Lime, etc., 
Co., 73 Or. 510, 144 P 446, AnnCas 


1916E 769; Foster v. University Lum- 
ber Co., 65 Or, 46, 131 P 736. ; 

Pa.—Lederman v. Pennsylvania R. 
Co., 165 Pa. 118, 30 A 725, 44 AmSR 
644, 

S. C—Green v. Atlantic Coast Line 
Rit Cos! 136.)S)-C.41337, 134 SH, 385; 
Plunkett v. Clearwater Bleachery, 
etc., Co., 80 S. C. 310, 61 SE 431. 

Tex.—St. Louis, etc., R. Co. v. John- 
ston, 78 Tex. 536, 15 SW 104; Beau- 
mont v. Dougherty, (Civ. A.) 298 SW 
631 (semble); Winnsboro Cotton Oil 
Co. v. Carson, (Civ. A.) 185 SW 1002, 
1007 [cit Cyc]; Mayton v. Sonnefield, 
(Civ. A.) 48 SW. 608. 

Wash.—Barrett v. Banner Shingle 
Co., 45 Wash, 12, 87 P 919. 
“ Wis.—Stewart v. Everts, 76 Wis. 
35, 44 NW 1092, 20 AmSR 17. 

Alta.—Toll v. Canadian Pac. R. Co., 
1 Alta. L. 318. 

Compare McKenzie v. Boutwell, 79 
Vt. 383, 65 A 99 (in an action for the 
negligent loss of a horse belonging 
to plaintiff and hired to defendant, in 
which, in support of plaintiff's con- 
tention that the horse was hired to 
defendant with another horse under 
the agreement that both should be 
worked together in hauling a dump 
cart along a road and that the horse 
was injured by being worked alone in 
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time of the accident, such evidence is inadmissible.** 

[§ 793] cc. To Show Ownership or Control.*7 
Evidence of such repairs or changes. made or pre- 
cautions taken by the person charged with respon- 
sibility*® is admissible in a proper case to show his 
ownership or control of such place, method, or appli- 


ance at the time of the injury,*? and his consequent 


violation of such agreement, evidence 
was held admissible that after the 
death of the horse in question the 
road was repaired and the other horse 
was then permitted to be worked 
alone, as Showing that the agreement 
was made as plaintiff claimed). 

But see Morse v. Minneapolis, etc., 
R. Co., 30 Minn. 465, 468, 16 NW 358 
[disappr O’Leary v. Mankato, 21 
Minn. 65] (where it was said: “On 
mature reflection, we have concluded 
that evidence of this kind ought not 
to be admitted under any circum- 
Stances, and that the rule heretofore 
adopted by this court is on principle 
wrong’). 

“Tt may be received for the purpose 
of reconciling the condition of the 
place or appliance at the time of the 
trial with that at the time of the ac- 
cident.”” Green v. Atlantic Coast Line 
R,-Co.,, 1386: S..C. 337, 342, 134 SE 385. 

[a] That a turntable was not 
locked at the time of the accident 
may be shown by evidence that im- 
mediately after the accident defend- 
ant’s employee locked it. Chicago, 
ete., R. Co. v. Krayenbuhl, 65 Nebr. 
889, 91 NW 880, 59 LRA 920. 

[b] The existence of a hole or de- 
pression at the time and place of the 
injury may be shown by evidence 
that it was thereafter filled up. 
Kuhns vy. Wisconsin, etc., R. Co., 76 
Iowa 67, 40 NW 92; Muse v. Ford 
Motor Co., 175 N. C. 466, 95 SE 900; 
Tise v. Thomasville, 151 N. C. 281, 65 
SE 1007. 

[c] The protrusion of a pin from 
the floor of a street car vestibule, re- 
sulting in catching plaintiff's dress 
and injuring her, may be shown by 
evidence that immediately after the 
accident the motorman pressed the 
pin down into place, where it was 
shown that the pin had not been 
pulled up in releasing plaintiff's 
dress. Martin v. Old Colony St. R. 
Co., 211 Mass. 535, 98 NE 579. 

[d] The roughness of a revolving 
shaft at the time of an accident, 
when it caught plaintiff's clothes and 
injured him, may be shown by evi- 
dence that subsequently it was 
smoothed off. Plunkett v. Clearwater 


Bleachery, etc., Co., 80 S. C. 310, 61 
SE 481. 
[e] The absence of a spark ar- 


rester in the stack of a traction en- 
gine at the time of a fire claimed to 
have been' caused by sparks from the 
engine may be shown by evidence 
that soon thereafter a spark arrester 
was installed therein. Ainsworth v. 
Hover, 162 Mich. 1385, 127 NW 325. 

Admissibility of such evidence in 
explanation or rebuttal of other evi- 
dence of physical conditions see infra 
§ 796. 


43. Louisville, etc., R. Co. v. Scott, 
188 Ky. 99, 220 SW 1066; Good Roads 
Constr, Co. v. Port Huron, etc., R. Co., 
173 Mich. 1, 188 NW 320; Woodworth 
v. Detroit United R. Co., 153 Mich. 
108, 116 NW 549; Strickler v. Port- 
land’ R..,;,etc;.Co:; .79..Or. 526,144 P 
11938, 155 P 1195; Cameron v. Pacific 
Lime, etc., Co., 73 Or. 510, 144 P 446, 
AnnCas1916E 769; Foster vy. Univer- 
sity Lumber Co., 65 Or. 46,131 P 736; 
Lederman vy. Pennsylvania R. Co., 165 
Pa. 118, 30 A 725, 44 AmMSR 644. 

View or inspection of place by jury 
see Trial [38 Cyc 15138]. 

44. Northern Pac. R. Co. v. Alder- 
199 Fed. 735; 118 CCA 173; -St. 

etc., R. Co. vy. Johnston, 78 
Tex. 536, 15 SW 104; Beaumont v. 


duty to use the same safely or to maintain it in 
safe condition.®° 
[§ 794] dd. To Show Cause of Injury. Evidence 


rpms (Tex. Civ. A.) 298 SW 


[a] But a hotograph showing 
subsequent condition cannot be intro- 
duced for the purpose of proving that 
changes had been made after the ac- 
cident. Cahill v. Kleinberg, 233 N. Y. 
255, 1385 NE 323. 

Admissibility of: 

Photographs generally see Evidence 

§§ 866, 1115-1125. 

Such evidence to show incorrectness 

of photograph see infra § 796. 

45. Morse v. Minneapolis, ete., R. 
Co.,, 30 Minn. 465, 16 NW 358; and 
cases supra notes 42=+44. } 

[a] Where the change was made 
more than a year after the accident, 
and after the appliance in question, a 
railroad switch, had been moved to 
another place, the repairs were pre- 
sumably merely an ordinary better- 
ment, and evidence thereof was not 
admissible to show its previous de- 
fective condition. Morse v. Minne- 
apolis, ete., R. Co., 30 Minn. 465, 16 
NW. 358. é 

46. Louisville, etc., R. Co. v. Ma- 
lone, 109 Ala. 509, 20 S 33; McGarr v. 
National, ete., Worsted Mills, 24 R. I. 
fa 53 A 320, 96 AmSR 749, 60 LRA 

47. Evidence of ownership or con- 
trol in general see infra § 816. 

48. See supra § 791. 

49. Ga.—Georgia R., etc., Co. v. 
Tompkins, 138 Ga. 596, 75 SE 664; 
Orr v. Dawson Tel. Co., 35 Ga. A. 560, 
133 SH 924, 925 [cit Cyc]. 

Ind.—Lafayette v. Weaver, 92 Ind. 
477; Toledo, etc., R. Co. v. Owen, 43 
Ind. 405. 

Mass.—Crudo v. Milton, 233 Mass. 
229, 124 NE 30; Poor v. Sears, 154 
Mass. 539, 28 NE 1046, 26 AmSR 272. 

Mo.—Tetrick v. Kansas City, 128 
Mo. A. 355, 107 SW 418. 

.N, J.—Perry v. Levy, 87 N. J. L. 
670, 94 A 569. 

N. Y.—Spooner v. Delaware, etc., 
R. Co., 115 N. Y. 22, 21 NE 696; Mor- 
rell v. Peck, 88 N. Y. 398; Sewell. v. 
Cohoes, 75 N. Y. 45, 31 AmR 418 [aff 
11 Hun 626]; Bateman v. New York 
Cent;,: ete: 'R.°. Co. 47 “une 429) 14 
NYSt 454; Hallenbeck v, Wander, etc., 
Chemical Co., 197 App. Div, 855, 189 
NYS 334. 

N. C.—Shelton v. Southern R. Co., 
193 'N..C! 670, 1389 SH. 232) 

Or.—Ferrari v. Beaver Hill Coal 
Co., 54 Or. 210, 94°P 181,95 P 498 102 
P 175, 1016; Skottowe vy. Oregon Short 
Line, etc., R. Co., 22 Or, 430, 30 P 222, 
16 LRA 593 [aff 162 U. S. 490, 16 SCt 
869, 40 L. ed. 1048], 

And see cases infra note 50. 

50. Carleton v. Rockland, ete., St. 
R. Co., 110 Me. 397, 86 A 384, AnnCas 
1915A 1209; Readman yv. Conway, 126 
Mass. 874 [expl Shinners v. Proprie- 
tors of Locks, etc., 154 Mass, 168, 28 
NE 10, 26 AmSR 226, 12 LRA 554]; 
Woods vy. Missouri, etc., R. Co., 51° 
Mo. A. 500; Shelton v. Southern R. 
Co., 198 N. C. 670, 189 SE 232; Boggs 
v. Cullowhee Min. Co., 162 N. C. 393, 
78 SH 274 [cit Cyc], 

[a] Duty to repair as between 
landlord and tenant.—Where defend- 
ants were the owners of a row of 
shops let to separate tenants, having 
a platform running across in front of 
all the shops, and plaintiff was in- 
jured by a defect in the platform in 
front of one of them, the act of de- 
fendants in making repairs was an 
act of dominion exercised by them, 
and admissible on. the question 
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of such repairs or changes made or precautions 
taken®! is admissible in a proper case to show that 
such injury resulted from the danger or defect thus 
But the fact that such repairs or 
changes were made may not be shown when the 
cause of the accident is not thereby disclosed.°*? 

[§ 795] ee. To Show Practicability of Safeguards 
Evidence of such repairs or changes 
made or of precautions taken®* is admissible in a 
proper case for the purpose of showing the possi- 
bility and practicability of so doing at or before the 


remedied.°? 


or Repairs. 


time of such injury.°° 


Availability of funds with which to make such 


whether the landlords or tenants 
were bound to keep the platform in 
repair. Readman v. Conway, 126 
Mass. 374 

51. See supra § 791. 

52. U. S.—Hollenback vy. Hand, 189 
Fed. 929. 

Ala.—Southern Coal, etce., Co. v. 
Swinney, 149 Ala. 405, 42 S 808. 

Ill.— Kuhn v. Illinois Cent. R. Co., 
111 Tl. A. 323. 

Ky.—Union Light, etc., Co. v. Lake- 
man, 156 Ky. 33,160 SW 723. 

N. Y.—Brennan v. Lachat, 5 NYSt 
882 [aff 14 Daly 197, 6 NYSt 278]. 

N. C.—Shelton v. Southern R. Co., 
193 N. C. 670, 139 SEH 232; Pearson v. 
Harris Clay Co., 162 N. C. 224, 78 SE 
73 


Tex.—Texas, etc., R. Co. v. Ander- 
son, (Civ, A.) 61 SW 424. ; 

[a] Rule applied.—(1) Evidence 
that a concrete bridge pier, which 
failed while the superstructure was 
being erected upon it, was thereafter 
repaired with the same kind of con- 
crete aS was used in its original con- 
struction, and as so repaired bore the 
load of the bridge, is admissible to 
show that the cause of the failure 
was the placing of the load upon the 
pier before it had had time to harden, 
and was not caused by the defective 
mixing or composition of the con- 
crete. Hollenback vy. Hand, 189 Fed. 
929. (2) Where plaintiff was injured 
by a charge of high voltage electricity 
passing through an electric light fix- 
ture, claimed to have been caused by 
the sagging of transmission lines 
which permitted them to come in con- 
tact with the light line, evidence that 
after the accident the transmission 
lines were tightened and that there 
was no further trouble is admissible 


to show the cause of the injury. 
Union Light, ete, Co. v. Lakeman, 
156 Ky. 33, 160 SW 723. (3) In an 


action for injuries suffered by a fall 
on a flight of stairs, claimed to have 
been caused by the worn and broken 
condition of metal coverings upon the 
steps, evidence that the day following 
the accident such metal pieces were 
removed and the steps smoothed was 
admissible as showing that defendant 
had removed the cause of the acci- 
dent so that it could not readily be 


discovered. Brennan v. Lachat, 5 
hier 882 faff 14 Daly 197, 6 NYSt 
78]. 

[b] The admission of such evi- 


dence for that purpose is not in con- 
travention of the general rule (1) 
that proof of subsequent repairs or 
changes is not admissible for the 
purpose of proving prior negligence. 
Texas, etc., R. Co. v. Anderson, (Tex. 
Civ. A.) 61 SW 424. (2) Inadmissi- 
bility of such evidence on the issue 
of negligence see supra § 791. 

53. McGarr y. National, etc., Wors- 


ted Mills, 24 R. I. 447, 53 A 320, 96 
AmSR 749, 60 LRA 122. 
{a] Thus, where plaintiff's in- 


juries were alleged to have been 
caused by the defective lacing of a 
belt, in that it had only one row of 
holes for the lacing on each end, evi- 
dence that after the accident a sec- 
ond row of holes was punched in each 
end of the belt and two rows of lac- 
ing were inserted does not tend to 


/ 
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injury.°® 


explain why it broke, and is inad- 
missible. McGarr v. National, etc., 
Worsted Mills, 24 R. I. 447, 58 A 320, 
96 AmSR 749, 60 LRA 122. 

54. See supra § 791. 

65. La Porte Carriage Co. v. Sul- 
lender, (Ind. A.) 71 NE 922; Beverley 
v. Boston El. R. Co., 194 Mass. 450, 
80 NE 507; Wagner v. Gilsonite Con- 
str. Co.,. (Mo.) 220 SW 890; Bujalo v. 
St. Louis Basket, etc., Co., (Mo. A.) 
227 SW _ 844; Phillips v. Hamilton 
Brown Shoe Co., 178 Mo, A. 196, 165 
SW 1183; Thomson v. Issaquah Shin- 
gle,Co., 48 Wash. 253, 86 P 588; Hrick- 
son v. McNeeley, 41 Wash. 509, 84 
P 3. But see Russell v. New York 
Cent., ete., R. Co., 96 App. Div. 151, 
89 NYS 429 (in an action for injuries 
to a railroad brakeman who was 
struck by a projecting roof of a tool 
house while descending a ladder on 
the side of a moving freight car, evi- 
dence that since the accident defend- 
ant had moved the tool house farther 
away from the track was held inad- 
missible, as likely to mislead the 
jury, although offered only for the 
purpose of showing that it was feas- 
ible for defendant to locate such 
building at a different place). 

Admissibility of such evidence in 

rebuttal of impracticability of pro- 
yas safeguards or repairs see infra 
$ 796. 
; 56. Morrell v. Peck, 88 N. Y. 3898. 
Compare Clapper .v. Waterford, 131 
N. Y. 382, 30 NE 40 [dist Morrell v. 
Peck, supra] (helding, in an action 
against a town for a defect in the 
sidewalk, that evidence of repairs 
made by the highway commissioner 
of the town shortly after plaintiff's 
injury was inadmissible, by analogy 
to the rule that the declarations or 
admissions of a public officer cannot 
be given in evidence to bind a mu- 
nicipal corporation of which he is the 
agent unless they are part of the res 
geste). 

57. See supra § 791. 

68. Stouter v. Manhattan R. Co., 
127 N. Y. 661, 27 NE 805; McRickard 
v,. Flint, 114 .N. Y..222, 21 NE 153; 
St. Louis-San Francisco R. Co. °v. 
Cauthen, 112 Okl..256, 261, 241 P 188, 
48 ALR 1447 [quot Cyc]. 

59. Choctaw, etc., R. Co. v. Mc- 
Dade, 191 U. S. 64, 24 SCt 24, 48 L. ed. 
96 [aff 112 Fed. 888, 50 CCA 591]; 
Kath v. Hast St. Louis, ete., R. Co., 
232 Til. 126, 83' NE 538, 15 LRANS 
1109; Taylorville v. Stafford, 196 I11. 
288, 63 NE 624. 

[a] Thus the admission of testi- 
mony, in an action for damages for 
the death of a railroad brakeman, 
alleged to be the result of a collision 
with an overhanging waterspout, that 
Such spout was so reconstructed after 
the accident as to be farther removed 
from passing trains, is not error, 
where the jury are told that such 
change had no other bearing upon the 
issues involved than to test the cor- 
rectness of the measurements offered 
in evidence by the railroad company 
to show that.the waterspout did not 
constitute danger to brakemen on 
passing trains. Choctaw, etc., R. Co. 
v. McDade, 191 U. S. 64, 24 SCt 24, 
581], ed. 96 [aff 112 Fed. 888, 50 CCA 


 18§ 794-796. 


changes or repairs may in a proper case be shown 
by evidence that they were made shortly after the 


[§ 796] ff. In Explanation or Rebuttal. Evidence 
of such repairs or changes made or of precautions 
taken5’ is admissible in a proper case to explain 
or to show the incorrectness of diagrams,°* measure- 
ments,°® or photographs®® of the locus in quo, or 
other evidence of conditions existing subsequent 
to the change,*! or to rebut evidence or contentions 
that no’ change had been made since the injury, 
or that no defect, danger, or want of care existed 
at the time thereof,®? or that the use or condition 


60. Sample v. Chicago, etc., R. Co., 


233 Ill. 564, 84 NE 643; Achey v. 
Marion, 126 Iowa 47, 101 NW 435; 
Beaumont v. Dougherty, (Tex. Civ. 


A.) 298 SW 631 (semble). 

Admissibility of such evidence to 
show prior condition by comparison 
with photograph see supra § 792. 

61. Schuman v. Bader, 227 Ill. A. 
28; Snyder v. Witwer, 82 Iowa 652, 48 
NW 1046; Frankfort, ete., Tract. Co. 
v. Hulette, 106 SW 1193, 32 KyL 732. 

62. Minn.—-McDonald vy. Duluth, 93 
Minn. 206, 100 NW 1102. 

Mo.—Schloemer v. St. Louis Tran- 
sit Co., 204 Mo. 99, 102 SW 565. 

N. Y.—Bush v. Delaware, etc., R. 
Co., 166 N. Y. 210, 59 NE 838. 

Okl.—St. Louis-San Francisco R. 
Co. v. Cauthen, 112 Okl. 256, 261, 241 
P 188, 48 ALR 1447 [quot Cyc]. 

Tex.—Fordyce v. Moore, (Civ. A.) 
22 SW 235; Fordyce v.. Withers, 1 
Tex, Civ. A. 540, 20 SW 7664 * GCom- 
pare Galveston, ete., R. Co. v. New- 
port, 26 Tex. Civ. A. 583, 65 SW 657 
(holding that, where a railroad draw- 
bridge tender claimed that an acci- 
dent was caused by the breaking of a 
defective wrench, a witness for the 
company may be asked on cross-ex- 
amination, for the purpose of contra- 
dicting his testimony that the wrench 
was sound and was used after the ac- 
cident, how long it was so used be- 
fore a new one was provided). 

Va.—Virginia, etce., Wheel Co. v. 
Harris, 103 Va. 708, 49 SE 991; Vir- 
ginia, etc., Wheel Co. v. Chalkley, 98 
Va. 62, 34 SE 976. 

See Shelton v. Southern R. Co., 193 
N: C. 670, 139 SE 232 (where it was 
said generally that such evidence is 
admissible “to contradict a witness’). 

Admissibility in rebuttal of evi- 
dence that changes or repairs were 
rei before the injury see infra note 

63. Ky.—Frankfort, ete. ‘Tract. 
mes v. Hulette, 106 SW 1193, 32 KyL 


N. Y.—Devaney v. Degnon-McLean 
Constr. Co., 79 App. Div. 62, 79 NYS 
1050 [aff 178 N. Y. 620 mem, 70 NE 
1098 mem]. Compare Murphy v. Mc- 
Mahon, 179 App. Div. 837, 167 NYS 
270 (where evidence of repairs was 
held erroneously admitted when at 
the time it was offered defendant had 
not yet testified that no defect existed 
at the place in question, although he 
did so later), 

N. C.—Beck v, Sylva Tanning Co., 
179 N. C. 123, 101 SE 498, 500 [cit 
Cyc]; Tise v. Thomasville, 151 N. C. 
281, 65 SE 1007. 

Oh.—Bond Hill v. Atkinson, 16 Oh. 
Cir. Ct. 470, 9-Oh: Cir: *Dec!.185. 

Okl.—St. Louis-San Francisco R. 
Co. v. Cauthen, 112 Okl, 256, 261, 241 
P 188, 48 ALR 1447 [quot Cyc]. 

Pa.—Cunningham v. Pennsylvania 
R. Co., 40 Pa. Super. 212. 

Tex.—Missouri, etc., R: Co.'v, St. 
Clair, 21 Tex. Civ. A. 345, 51 SW 666. 
papoaolak bet v. Westfield, 39 Vt. 

But see Lang vy. Sanger, 76 Wis. 71, 
44 NW 1095 (holding such evidence 
inadmissible, on the ground that it 
tends ‘to prove antecedent defects or 
negligence by subsequent repairs). 

{a] Thus (1): in an action for 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 796-800] 


then existing could not have been improved or 
made safer,** or that such condition was a neces- 


sary one.® 


[§ 797] (4) Acts or Conduct at or before the 
Injury. Evidence tending to show the actions and 
conduct of the person charged immediately prior 
to, and at the time of, the alleged negligent act is 
competent and admissible,°* provided it was part 
of the same transaction as that which resulted in 
the accident or injury complained of.*? 

[§ 798] (5) Advice as to Use of Agency or Ap- 
Advice as to the proper use of an agency 
or appliance may be shown to have been given by a 
competent person to the person charged in an action 
based on negligence, for the purpose of proving 


pliance. 


damages alleged to have been occa- 
Sioned by negligence in leaving a car 
on the track too close to another 
track, where defendant’s witness tes- 
tifies that after the accident he went 
to the place thereof and that no car 
was then standing at that point, evi- 
dence is admissible that the car had 
been moved in the interim. Missouri, 
ete. 7 R.-GCo. <v-_ St.) Clair} 21° “Pex, Civ: 
A. 345, 51 SW 666. (2) In an action 
for goods damaged by flood waters 
while loaded in defendant’s railroad 
cars and standing on a _ sidetrack, 
where defendant contended that the 
tlood was of such an -unusual and 
extraordinary character as to make 
it an unforeseen condition and intro- 
duced evidence that, while formerly 
it had been necessary in times of 
floods to remove cars from the locus 
in quo, the tracks at that point had 
thereafter, but before the occasion in 
question, been raised and that since 
they were so raised it had not been 
necessary to take out the cars to 
avoid usual floods, plaintiff was prop- 
erly permitted to show in rebuttal 
that, notwithstanding the raising of 
‘the tracks, defendant had at times 
since the flood in question found it 
necessary to remove the cars from 
that place. Cunningham v. Pennsyl- 
vania R. Co., 40 Pa. Super, 212. 

Lb] Defendant’s evidence that a 
defect had been rectified before the 
accident alleged to have resulted 
from it may be rebutted by evidence 
that it was rectified after the acci- 
dent. Devaney v. Degnon-McLean 
Constr. Co., 79 App. Div. 62, 79 NYS 
1050 [aff 178 N. Y. 620 mem, 70 NE 
1098 mem]; Tise v. Thomasville, 151 
N. C. 281, 65 SE 1007. See Floyd v. 
Galva Electric Light Co.,.:227 El. A. 
541 (apparently to same effect). But 
see Lang v. Sanger, 76 Wis. 71 44 
NW 1095 (contra). 

[ce] But evidence that no defect 
existed immediately after the acci- 
dent cannot be rebutted by evidence 
of repairs or changes subsequently 
made, where the inspection by the 
witness who testified as to the ab- 
sence of any defect was made im- 
mediately after plaintiff was injured 
and before any such repair or change 
had been made; and evidence of 
changes and repairs is inadmissible 
under. such circumstances. Worthy 
v. Jonesville Oil Mill, 77 S. C. 69, 57 
Bees 634, 11 LRANS 690, 12 AnnCas 
688. 

Evidence of changes or repairs to 
show physical condition at time of 
accident see supra § 792. 

64, U. S.—Cincinnati, ete., R. Co. v. 
Van Horne, 69 Ted. 139, 16 CCA 182. 

Conn.—Quinn v. New York, etc., R. 
Co., 56 Conn. 44, 12 A 97,7 AmSR 284. 

N. Y.—Hallenbeck v. Wander, etc., 
Chemical Co., 197 App. Div. 855, 189 
NYS 334. 

Okl.—St. Louis-San Francisco R. 
Co. v, Cauthen, 112 Okl. 256, 261, 241 
P 188, 48 ALR 1447 [quot Cyc}. | 

Tex.—St. Louis, ete, R. 
Johnston, 78 Tex. 536, 15 sw? 104: 


Winnsboro Cotton Oil Co. v. Carson, 
(Civ. A.) 185 SW 1002, 1007 [cit 
Cyc]; Young v. Hahn, (Civ. A.) 69 


SW 203 [rev on other grounds 96 
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knowledge that another use or manner of employ- 
ment thereof was dangerous or improper.®® 


[§ 799] (6) Capacity and Intelligence of Child.°9 


Tex. 99, 70. SW 950}. 

Evidence of subsequent changes or 
repairs to show practicability see 
supra § 795. 

65. Dillon v. Raleigh, 124 N. C. 
184, 32 SE’'548; St. Louis-San Fran- 
cisco R, Co. v. Cauthen, 112 Okl. 256, 
261, 241 P 188, 48 ALR 1447 [quot 
Cye]; Texas Midland R. Co. v. Truss, 
(Tex. Civ. A.) 186 SW 249; Gulf, etc., 
R. Co. v. Darby, 28 Tex. Civ. A. 413, 
67 SW 446. Compare Miller v. Ocean 
SS. Co., 118 N.Y. 199, 212, 23 NE 462 
(holding that, in an ‘action for inju- 
ries caused by the breaking of a 
toggle used in warping a ship into a 
dock, evidence that a capstan bar was 
substituted after the break and 
proved satisfactory is admissible to 
prove that the operation “might be 
accomplished in that manner by ex- 
isting adequate means’’). 

66: Hilary v. Minneapolis St. R. 
Co., 104 Minn. aoe 116 N 933; Mack 
vy. South Bound R. Co., 52 S. C. 32d, 
29 SE 905, 68 AmSR 913, 40 LRA 679; 
Trow v. Thomas, 70 Vt. 580, 41 A 652: 
Nones v. Northouse, 46 Vt. 587. 

[a] As bearfng upon the manner 
in which a horse was being driven 
at the time it ran over plaintiff's 
child, evidence was admissible that 
defendant was training the horse for 
the races in the streets just prior to, 
and at the time of, the accident. “If 
he was training his horse for the 
races it was more likely than other- 
wise he would be driving with rapid- 
ity at the time the accident occurred.” 
srw. v. Thomas, 70 Vt. 580, 581, 41 A 
652. 

[b] Speed of a street car for a 
distance of several blocks’ before 
reaching the place of a collision was 
admissible as tending to show its 
speed at the time of such collision, 
where the car was on a special trip 
and not stopping at _ intersecting 
streets to take on passengers. Hilary 
v. Minneapolis St. R. Co., 104 Minn. 
432, 116 NW 933. 

67. Hilary v. Minneapolis St. R. 


Co., supra; Trow v. Thomas, 70 Vt. 
580, 41 A 652; Nones v. Northouse, 46 
Vite OO ls 


Manner and circumstances of acci- 
dent or injury see supra § 788. 
68. Smith v. Whittier, 95 Cal. 279, 


30 P 529; Treadwell v. Whittier, 80 
Cal. 574, 22° P 266, 13. AmSR 175, 5) 
LRA 498. 


“As negligence is the violation or 
disregard of some duty or obligation 
which one owes to another, it is evi- 
dent that a knowledge of the facts 
out of which the duty springs is an 
essential element in determining 
whether there has béen any negli- 
gence. ... Especially is such knowl- 
edge an element in determining the 
care to be exercised in the use of 
some mechanical or natural agency, 
whose superior force demands skill 
in its management, to prevent its get- 
ting beyond ordinary control. The 
amount of care requisite in such a 
case depends upon the extent to 
which the knowledge goes. The mode 
in which an appliance involving such 
agency is to be used is as material 
as the manner in which it is con- 
structed, and if one mode of its use 


Under the rule that, except where a child is ecn- 
clusively presumed to be incapable of negligence,” 
the standard of care demanded of him depends in 
part upon his experience, capacity, and understand- 
ing," evidence that a child whose negligence is in 
issue was bright and intelligent is admissible,”? and 
his experience may be shown.” 

[§ 800] (7) Complaints or Warnings. 
that before the accident or injury complained of 
a danger or defect had been made or warning thereof 
given to the person charged, by the other party" 
or by a third person,’® or by the person charged tu 


Evidence 


is free from danger and another not, 


‘it is relevant and material to show 


whether the defendant knew how to 
use that mode which was free from 
danger, since his knowledge of the 
proper mode, and his failure to ex- 
ercise it, would be evidence of negli- 
gence.” Smith v. Whittier, 95 Cal. 
279, 291, 30 P 529. 

69. Negligence of children’ see 
Supra §§ 552-560; and Infants § 209. 

70. See supra "8§ 764, 765. 

71. See supra §§ 554-560; and In- 
fants § 209 note 70. 

72. Atchison, etc.; R. Co. v. Pot- 
ter, 60 Kan. 808, 58 P 471, 72 AmSR 
385. Compare Birmingham, etex rch. 
Co. v. Mattison, 166 Ala. 602, 52 8 
49 (a prima facie presumption of a 
child’s incapability of negligence may 
be rebutted ‘by evidence of unusual 
natural capacity, physical conditions, 
training, habits of life, experience, 
surroundings, and the like’’). 

73. Anderson v. Chicago City R. 
Co., 170 Ill. A. 497. 

74. Hayes v. Brandt, 80 Ark. 592, 
98 SW 368; Fitzpatrick v. Fitchburg 
Ri > Co., °.128-' Mass. °13:, Houston Ww. 
Budke Stamping Co., 88 Pa. Super. 
93. But see Dunn v. Newberry, (Tex. 
Civ. A.) 86 SW 626 (where, on the 
question of negligence in allowing a 
fire to spread into plaintiff's pas- 
ture, evidence of a warning given by 
plaintiff to defendant several days 
before, that the pasture was in dan- 
ger of being burned by such fire, was 
held inadmissible, as showing no 
more than that in plaintiff’s opinion 
there was danger to him in having 
such fire). 

[a] Warning to plaintiff by de- 
fendant’s servants.—Where plaintiff 
was injured by being struek by de- 
fendant’s train while walking on the 
tracks, testimony of warnings pre- 
viously given him by defendant’s 
watchmen and policemen is admissi- 
ble to show that he was aware of 
the danger, and as tending to show 
that he was not using due care at 
the time of the accident. Fitzpatrick 
v. Fitchburg R. Co., 128 Mass. 13. 

75. U. S.—Air Reduction Co., Ine. 
v. Philadelphia Storage Battery Go., 
14 F. (2d) 734; New York Electric 
Equipment Co. v, Blair, 79 Fed. 896, 
25 CCA 216. 

Ark.—Bodcaw Lumber Co. v. Ford, 
82 Ark. 555, 102 SW 896. 

Ga.—Curd v. Wing, 115 Ga. 371, 41 
SE 580. 

Ill.—Craney v. Union Stock Yards, 
etc., Co., 240 Ill. 602, 88 NE 1046; 
McCracken v. Farmers’ Grain Co., 215 
Ill, A. 551; Healy ‘v. Chicago City R. 
Cory LEO TEAS Te 

Ind.—Alexandria Min., etc., Co. v. 
Irish, 16 Ind. A. 534, 44 NE 680. 

Mich.—Warren v. Porter, 144 Mich. 


699, 108 NW 425. 

N. C.—Fowle v. Atlantic Coast 
Line R. Co., 147 N. C. 491, 61 SE 262. 

Tenn.—Williams  v. Gobble, 106 
Tenn. 367, 61 SW 51. 

Compare McGraw v. Friend, etce., 
Lumber Co., 120 Cal, 574, 52 P 1004: 
(where defendant’s lot was six or 
seven feet below the level of the 


adjacent sidewalk;-and there was no 


1288 [45 C.J.], 


a third person,”* is admissible to show the knowl- 
edge of, or notice to, the person charged of such 


. defect or danger. 


But where knowledge or notice is not an issue, 
evidence of warnings is immaterial.‘” 

[§ 801] (8) Condition of Place or Appliance**— 
(a) Before Accident.7° In view of the presumption 
of the persistence of conditions of a continuing na- 
ture once shown to exist,8° evidence of the condition 


railing or other protection along the 
sidewalk, so that plaintiff fell over 
the edge in the darkness and was in- 
jured, a notice by the proper authori- 
ties to construct a new sidewalk in 
place of the wooden one theretofore 
existing was inadmissible on_ the 
question of negligence, as it did not 
tend to show negligence in leaving 


the edge of the sidewalk unpro- 


tected). 4 
{a] For example (1) in an action 
for injuries’ received by being struck 
by a runaway team of horses, where 
plaintiff alleged negligence in the 
manner in which the team was han- 
dled, evidence was admissible that 
the person from whom defendant 
purchased the team informed him 
that, as he had been told by a for- 
mer owner, the team had once run 
away, Such evidence bearing upon the 
character of the team and tending to 
show notice to defendant of the care 
and caution necessary to be exer- 
cised in using it. Warren v. Porter, 
144 Mich. 699, 108 NW 435. (2) In 
an action for injuries caused by the 
falling of a wall left standing after 
a fire, a letter written by the city 
engineer to the mayor, and by him 
given to the owner of the property 
on which the wall stood, that it was 
dangerous and should be pulled down, 
is admissible to show notice to such 
owner of the dangerous character of 


the wall.’ Curd v. Wing, 115 Ga. 371, 
41 SE 580. 
76. Payne v. Waterloo, etc., R. Co., 


153 lowa 445, 18383 NW 781; Beck v. 
Hanline, 122 Md. 68, 89 A 377; Frank- 
‘lin v. Engel, 34 Wash. 480, 76 P 84. 

Warning as indicative of knowledge 
of danger see supra § 25. 

77. Potter v. Cave, 123 Iowa 98, 
98 NW 569. 

{a] For example, in an action for 
injuries received by falling down an 
insufficiently lighted and guarded 
stairway in defendant’s store, evi- 
dence of warnings to defendant that 
the stairway was dangerous is prop- 
erly excluded, since the question was 
not as to whether defendant had 
reason to believe the stairway to be 
dangerous, but whether it was in 
fact maintained in a dangerous con- 
dition, and if it was dangerous in 
fact his actual knowledge would be 
immaterial. Potter v. Cave, 123 lowa 
98, 98 NW 569. 

78. Cross references: 

Condition of particular place or ap- 
pliance or one used by person: in 
particular status or occupation 
treated in other titles in this work 
see cross references supra p 623. 

Other defects in ‘place or appliance 
see infra §§ 808-815. 

Photographs of place or appliance 
see Evidence 8§ 866, 1115-1125. 

79. Occurrence or absence of pre- 
vious accidents or infuries see infra 
§§ 808-815. 

Precautions against injury see in- 
fra § 818. 

80. See supra § 738; and see Evi- 
dence § 28. 

81. U. S.—Gloucester Electric Co. 
v. Kankas, 120 Fed. 490, 56 CCA 640. 

Ala.—Foley v. Pioneer Min., ete, 
Co., 144 Ala. 178, 40 S 278; Jackson 
Lumber Co. v. Cunningham, 141 Ala. 
206, 87 S 445. 

Cal.—Grossetti v. Sweasey, 176 Cal. 
793, 169 P 687; Shea v. Pacific Power 
Co., 145 Cal. 680, 79 P 378; Poor v. 
‘Fuller, 30 Cal. A. 650, 159 P 233, 235 
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to show notice 


[cit Cyc]. 

Tll.—Rockford City R. Co. v. Blake, 
173 Ill. 354, 50 NE 1070, 64 AmSR 
122; Chicago v. Dalle, 115 Ill. 386, 5 
NE 578; Conover y. Harrisburg, etc., 
Coal Co., 161 Ill. A. 74; Jacksonville 
South Hastern R. Co. v. Southworth, 
32 Ill. A. 307. 

Ind.—Terre Haute BHlectric Co. v. 
Kieley, 35 Ind. A. 180, 72 NE 658. 

Iowa.—Hunt v. Dubuque, 96 Iowa 
314, 65 NW 319. 

Ky.—Frankfort, ete, Tract. Co. v. 
Hulette, 106 SW 1193, 32 KyL 732. 

Md.— Maryland, ete, R. Co. v. 
Brown, 109 Md. 804, 71 A 1005. 

Mass.—Upham v. Salem, 162 Mass. 
483, 39 NE 178; Tremblay v. Harn- 
den, 162 Mass. 383, 38 NE 972; Neal 
v. Boston, 160 Mass. 518, 86 NE 308; 
Shepard vy. Creamer, 160 Mass. 496, 
30 NE 475; Berrenberg v. Boston, 137 
Mass. 231, 50 AmR 296. — 

Mich.—Van Dusen y. Letellier, 78 
Mich. 492, 44 NW 572. 

Mo.—Orcutt v. Century Bldg. Co., 


214 Mo..35, 112 SW 532; Swadley > v.- 


Missouri Pac. R. Co., 118 Mo. 268, 24 
Sw 140, 40 AmSR 366. 

Nebr.—Davenport v. Intermountain 
R., etc., Co,, 108 Nebr. 387, 187 NW 
905; Bemis v. Omaha, .81 Nebr. 352, 
116 NW 31; Union Pac. R. Co. v. Ed- 
mondson, 77 Nebr. 682, 110 NW 650. 

N. J.—Doryk v. Perth Amboy Bot- 
tling Co., 189 A 419. 

N. M.—Corecoran y. Albuquerque 
Tract.’ Co-, 15 N. M:;9,*103 P 645. 

N. Y.—Woolsey v. Ellenville, 84 
Hun 236, 32 NYS 543 [aff 155 N. Y. 
573, 50 NE 270]. 

Oh.—Chamber of Commerce Bldg. 
Co.. 'v. Klugssman,’ 2 ‘Oh? Cir. ‘CEoONf-S. 
$3, 25) Ob} Cir, CE, 97282 

Okl.—Great Western Coal, etc., Co. 
v. Cunningham, 43 Okl. 417, 427, 143 
P 26 [quot Cyc]. 

Pa.—Lerner v. Bergdoll, 285 Pa. 
193, 131: A 670; Baker vy. Ellis, 248 Pa. 
64, 938 A 821; Pennsylvania Tel. Co. v. 
Varnau, 2 Mon. 645, 15 A 624; Mc- 
Intyre v. Hamilton, 57 Pa. Super. 74. 

Tenn.—Nashville R. Co. v. Howard, 
112 Tenn. 107, 78 SW 1098, 64 LRA 
437; East Tennessee, etc., 
Lindamood, 109 Tenn. 407, 
112; Williams v. Gobble, 106 Tenn. 
867, 61-SW 51. 

Tex.—Belton v. Turner, (Civ. A.) 
27 SW 831; Ft. Worth, etc., R. Co. v. 


aan 3. Tex. Civ, *A. nose 2d *SWw 
686. 
Wis—Werner v. Ashland Lighting 


Co., 84 Wis. 652, 54 NW 996. 
And see cases infra note 83, 
Existence of other defects in place 

or structure to show dangerous con- 

dition see infra § 811. 
Reasonableness or remoteness of 

time see infra note 85 
82. Ill—McCarthy v. Spring Val- 

ley Coal Co., 232 Ill. 478, 88 NE 957; 

Conover v. Harrisburg, etc., Coal Co., 

161 Ill. A. 74. 

Iowa.—Hanousek v. Marshalltown, 
130 Iowa 550,.107 NW 608; Hofacre 
v. Monticello, 128 Iowa 239, 103 NW 
488; Hunt v. Dubuque, 96 Iowa 314, 
65 NW 319. 

Ky.—Sterns Coal Co, v. Evans, 111 
SW 308, 33 KyL 755. 

Md.—Consolidated Gas, ete., Co. v. 
State, 109 Md. 186, 72 A 651. 

Nebr.—Davenport v. Intermountain 
R., ete., Co!, 108 Nebr. 387, 187 NW 
905; Union. Pac. R. Co. v. Edmond- 
son, 77 Nebr. 682, 110 NW 650. 


Utah.—Burt v. Utah Light, ete., 


Pes) 
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of a place, property, or appliance at or from which 
an injury for which damages are sought 1s alleged 
to have occurred, within a reasonable time prior 
to such injury, is admissible in a proper case to 
show the character or condition of such place, prop- 
erty, or appliance at the time of the injury,** or 


of such condition to the person 


charged,®? provided the condition or circumstances 
have not materially changed in the interim.** 


But 


Co., 26 Utah 157, 72 P 497. , 

Wash.—Hammock v. Tacoma, 44 
Wash. 623, 87 P 924; Bell v. Spokane, 
30 Wash. 508, 71 P 31. 

And see cases infra note 83. 

Existence of other defects in place 
or structure to show knowledge or 
notice see infra § 813. 

Constructive or imputed knowledge 
of danger or defect see supra § 27. 

83. U. S.—Gloucester Electric Co. 
v. Kankas, 120 Fed. 490, 56 CCA 640. 

Ala.—Foley v. Pioneer Min., etc., 


‘Co., 144 Ala. 178, 40 S 273. 


Cal.—Shea v. Pacific Power Co., 145 
Cal: 680;:79 PB 373. 

Ill.—Rockford City R. Co. v. Blake, 
173 Ill. 354, 50 NE 1070, 64 AmSR 
122. See also Souleyret v. O’Gara 
Coal Co., 161 Ill. A. 60 (dictum). 

Iowa.—Keatley v. Illinois Cent. R. 
Co., 94 Iowa 685, 63 NW 560. 

Kan.—Union Pac. R. Co. v. Hand, 
7 Kan, 380. 

Ky.—Frankfort, ete., Tract. Co. v. 
Hulette, 106 SW 1193, 32 KyL 732. 

Md.—Maryland, ete, R. Co. v. 
Brown, 109 Md. 304, 71 A 1005. 


Okl.—Great Western Coal, etc., Co. © 


v. Cunningham, 43 Okl. 417, 427, 143 
P 26 [quot Cyc]. 

Tenn.—Nashville R. Co. v. Howard, 
112 Tenn. 107, 78 SW 1098, 64 LRA 
437; East Tennessee, etc., R. Co. v. 
pep a arity ty: 109 Tenn. 407, 74 SW 


Vt.—Cheney v. Ryegate, 55 Vt. 499, 
Coates v. Canaan, 51 Vt. 131. 

[a] Necessity of proving absence 
of change.—(1) “That no fixed rule 
can be prescribed as to the time, or 
the conditions, within which a prior 
or subsequent existence is evidential, 
is sufficiently illustrated by the 
precedents from which it is impossi- 
ble (and rightly so) to draw a gen- 
eral rule. They may be roughly 
grouped into two classes—those in 
which the evidence has been received 
without any preliminary showing as 
to the influential circumstances re- 
maining the same in the interval 
(thus leaving it to the opponent to 
prove their change by way of ex- 
planation in rebuttal) and those in 
which a preliminary showing is re- 
quired. Whether it should be re- 
quired, must depend entirely on the 


case in hand, and it is useless to 
look to or wish for any detailed 
rules. ... The matter should be left 


entirely to the trial Court’s discre- 
tion.” Wigmore Ev. § 437° [quot 
Maryland, etc., R. Co. v.: Brown, 109 
Made '304F 819,42) AL 100573 OS C2Y MENS 
hard and fast rule can be laid down 
on this subject. The admissibility of 
the evidence in each case will depend 
on the degree of probability afforded 
by it that the condition shown con- 
tinued at the time of the injury, and 
is a matter resting largely within the 
discretion of the court.” Frankfort, 
etc., Tract. Co. v. Hulette, 106 SW 
1193, 1195, 32) Ky15" 733: 

[b] Slight changes.—‘Though the 
thing is slightly changed, evidence of 
its condition before and after, under 
certain restrictions, may be given as 
tending to show the condition at the 
exact time of the injury. It must 
not be remote, however, in respect to 
time, and the conditions must be sub- 
stantially the same. In other words, 
if evidence is offered of the condi- 
tion at a time before or after the 
accident, the circumstances must be 
such as to show that its then con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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if the conditions are substantially different,8+ or the 
time is too remote,®® or the matter in issue is not 
of the nature of a continuing condition,®® such evi- 
dence will be rejected; and it would seem, also, that, 
it may be rejected in the discretion of the court 
when on account of surprise or confusion of issues 
its introduction would be unfair or improper.*? 

The presumption of con- 
tinuance being rebuttable,8* evidence of repairs or 
changes made in the interim between the time, re- 
ferred to in evidence, of the previous condition of 
a place, property, or appliance and the time of the 


Rebuttal of evidence. 


dition would have some bearing upon 
the question as to what the condition 
was at the time of the accident. Of 
eourse, if there was a Substantial or 
radical change, it would not be com- 
petent. If the change was immate- 
rial, or slight in respect to displace- 
ment or the situation, it would still 
have some tendency to show its con- 
dition when it caused. the injury.” 
Gloucester Electric Co. v. Kankas, 
120 Fed. 490, 491, 56 CCA 640. 

84. Gloucester’ Electric Co. wv. 
Kankas, supra; Souleyret v. O’Gara 
Coal Co., 161 Ill. A. 60; Robinson v. 
Wright, 94 Mich. 283, 53 NW 938; 
Swadley v. Missouri Pac. R. Co., 118 
Mo. 268, 24 SW 140, 40 AmSR 366. 

[a] Where repairs had been made 
(1) at a time prior to the accident 
in question, to the bridge upon which 
plaintiff was injured, testimony as to 
the existence of defects therein, of- 
fered for the purpose of showing no- 
tice of the dangerous’ condition, 
should be limited to a time not prior 
to the making of such repairs, if any, 


as did away with the defects at the 


place of the accident. Elgin v. Nofs, 
96 Ill. A. 291. (2) Where it is shown 
that in the meantime repairs had 
been made, evidence of the condition 
of defendant’s property six months 
before the injury to plaintiff, from 
alleged defects therein, is not ad- 
missible. Robinson v. Wright, 94 
Mich. 283, 53 NW 938. (3) But where 
the issue was the condition of rail- 
road ties, and the repairs shown to 
have been made consisted only in 
installation of guard rails, without 
change of the ties, evidence of the 
condition of the tties before such re- 
pairs ‘was competent. Swadley v. 
Missouri Pac. R. Co., 118 Mo. 268, 24 
Sw 140, 40 AmSR 366. 

85. Elgin v. Nofs;, 96 Ill. A. 291; 
and cases infra this note. 
' [a] What time is too remote.— 
(1) “When the existence of an ob- 
ject, condition, quality, or tendency 
at a given time is in issue, the prior 
existence of it is in human experi- 
ence some indication of its probable 
persistence or continuance at a later 
period. The degree of probability of 
this continuance depends upon the 
chances of intervening circumstances 
having occurred to bring the exist- 
ence to an end. The possibility of 
such circumstances will depend al- 
most entirely on the nature of the 
specific thing whose existence is in 
issue and the particular circum- 
stances affecting it in the case in 
hand. ... So far, then, as the inter- 
val of time is concerned, no fixed 
rule can be laid down; the nature of 
the thing and the circumstances of 
the particular case must control.” 
Wigmore Ev. § 437; Compare Elvey 
v. Powers, 191 Mass. 588, 77 NE 1152; 
Woodcock .v. Worcester, 138 Mass. 
268 (in both of which evidence of a 
prior condition was held properly re- 
jected within the discretion of the 
trial court). (2) Thus the presence 
of snow and ice in the heated vesti- 
pule of a store ‘‘several days” before 
the accident in question may not be 
shown in evidence, such proof having 
no tendency to show the condition of 
the vestibule at the time of the acci- 
dent. Halle Bros. Co. v. Ralls, 19 Oh. 
A.. 427. (3) Evidence of the exist- 
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ence of grease on a railroad platform 
five months before the accident is too 
remote to afford a reasonable basis 
for an inference of the condition of 
the platform on the day of the acci- 
dent. Newcomb v. New York Cent., 
etc., R: Co., 169 Mo. 409, 69 SW 348. 
(4) In the absence of a showing that 
the condition continued, evidence of 
the defective condition of a doorsill 
or threshold five months before an 
accident is inadmissible. Antel v. 
Poli, 100. Conn. 64, 123 A 272. (5) 
But evidence of the condition of the 
step of a street car and the grating 
or riser back of the step at a time 
seven months prior to an accident 
caused by a defect in the grating is 
admissible. Corcoran v. Albuquerque 
Tract (Go, mbt Nis Me 9s k031-P 1645. 
(6) The condition of a building in 
process of- reconstruction six weeks 
before the accident may be proved 
as tending to show its condition at 
the time in question. Nelson. sv. 
Young, 91 App. Div. 457, 87 NYS 69 
[aff 180 N. Y. 523, 72 NE 1146]. (7) 
And evidence of the bad condition of 
the air in a coal. mine, and that the 
entry and rooms of the mine were 
dusty and dry, two or three days 
prior to an explosion, was competent 
to show conditions at the time of 
such explosion. Conover v. Harris- 
burg, ete., Coal Co., 161 Ill. A. 74. 


86. Muller v. Hale, 138 Cal. 163, 
71 P 81. _ 
[a] The artificial lighting of a 


hallway on a dark and rainy day 
when plaintiff was injured is not 
shown by evidence as to the manner 
in which it was lighted on other dark 
and rainy days preceding the acci- 


dent. Muller v. Hale, 138 Cal. 163, 
AAP Si 
87. Davenport v. Intermountain 


R., ete., Co., 108 Nebr. 387; 390, 187 
NW 905. 

“The dangerous tendency of an ob- 
ject or condition and of knowledge 
thereof on the part of one charged 
with negligence are main elements 
entering into legal negligence, and 
competent proof of the existence of 
such dangerous tendency either prior 
or subsequent to the date of the neg- 
ligence charged, and the prior knowl- 
edge thereof on the part of the one 
charged, should be admitted, where 
proof of negligence is necessary for 
a recovery, unless in the discretion 
of the trial court it seems to involve 
a serious inconvenience by way of 
unfair surprise or confusion of is- 
sues.”’” Davenport v. Intermountain 
R., ete., Co., supra. 

88. See supra § 738. 

89. Conover v. Harrisburg, ete., 
Coal Co., 161 Ill. A. 74; Maryland, 
ete., R. Co. v. Brown, 109 Md. 304, 71 
A 1005; Consolidated Gas, ete., Co. v. 
Smith, 109 Md. 186, 72 A 651; Daven- 
port v. Intermountain R., etc., Co., 
108 Nebr. 387, 187 NW 905. 

90. Occurrence or absence of sub- 
sequent accidents or injuries see 
infra §§ 808-815. 

Subsequent repairs, changes, 
precautions see supra §§ 791-796. 
91. See cases infra note 92. 

“When the existence of an object, 
condition, quality, or tendency at a 
given time is in issue, the prior ex- 
istence of it is in human experience 
some indication of its probable per- 


and 
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trial is admissible for the purpose of destroying the 
inference of the persistence of the condition.®® 

[§ 802] (b) After Accident.°° 
inference that may sometimes be drawn from the 
existence of a condition of a continuing nature as 
to its existence at a prior time,®! evidence of the 
condition of a place, property, or appliance at or 
from which an injury for which damages are sought 
is alleged to have occurred, within a reasonable time 
after such injury, is admissible in a proper case to 
show the character or condition of such place, prop- 
erty, or appliance at the time of the injury,°? or to 


In view of the 


sistence. or continuance at a later 
period, ... Similar conditions affect 
the use of subsequent existence as 
evidence of existence at the time in 
issue.” Wigmore Ev. § 4387. 

Presumption as to past existence 
of present condition generally see 
Evidence § 30. 

92. U. S.—Marathon Lumber Co. 
v. Dennis, 296 Fed. 471; Chicago 
Great Western R. Co. v. McDonough, 
161 Fed. 657, 88 CCA 517; Gloucester 
Hlectric Co. v. Kankas, 120 Fed. 490, 
56 CCA 640. 

Ala.—Lewy Art Co. v. Agricola, 169 
Ala. 60, 53 S 145; Foley v. Pioneer 
Se eter; +Co., 144 SAla., 178,140 —S 

38 

Ark.—Collision v. Curtner, 141 Ark. 
122, 216 SW 1059, 8 ALR 760. 

Cal.—Grossetti v. Sweasey, 176 Cal. 
793, 169 P 687; Dyas v. Southern Pac. 
Co;, 140 Cal. 2965-573 -P 972: Poorsv. 
Puller, ;.30 Cal> A. 650; 159. P' 2335-235 
{cit Cyc]; Brunger v. Pioneer Roll 
Paper Co., 6 Cal. A. 691, 92 P 1043. 

Colo.—Colorado Mortg., etc., Co. v. 
Rees, 21 Colo. 435, 42 P 42. 

Tll.—Chicago v. Jarvis, 226 Ill. 614, 
80 NE 1079; Slack v. Harris, 200 Ill. 
96, 65 NE 669; Chicago, ete., R. Co. v. 
Lewis, 145 Ill. 67, 33 NE 960; Bloom- 
ington v. Osterle, 139 Ill. 120, 28 NE 
1068; Chicago v. Dalle, 115 Ill. 386, 
5 NE 578; Devine v. Johnston, etce., 
Co., 189 Ill. A. 556; Mueller Bros. 
Art, ete., Co. v. Fulton St. Wholesale 
Market Co., 181 Ill. A. 685; Ovens v. 
Chicago City R. Co., 171 Ill. A. 647; 
Souleyret v. O’Gara Coal Co., 161 Ill. 
A. 60; Elgin, ete., Tract. Co. v. Wil- 
son, 120 Dlly A. 371 [aff 217 Ill. 47, 75 
NE 436]; Henderson v. Chicago, ete., 
R.: Cos, (78 DL. A. 57> See: Devinessv; 
Carlson, 207 Ill. A. 415. See also 
Mynor v. Hammar Bros. White Lead 
Co.,,173 Tl. A. 507 (dictum). Com- 
pare Johnson v. Chicago, ete., R. Co., 
193 Ill. A. 632; Mueller Bros. Art, 
etc., Co. v. Fulton St.: Wholesale Mar- 
ket Co,, 181 Ill. A. 685 (holding that, 
on the issue whether or not a valve 
was closed at the time of an ex- 
plosion, where the valve was found 
in the ruins a day or two later, tes- 
timony of a witness who was not 
present when it was found as to its 
condition was incompetent in the ab- 
sence of proof that there had been 
no change from the time it was 
found until it was seen by him; but 
testimony of one ‘who was present 
when it was found is competent). 
But see Chicago v. Early, 104 Ill. A, 
398, 400 (“There is no rule of evi- 
dence that conditions shown to exist 
at a certain time are presumed to 
have been the same at a previous 
time’’). 

Ind.—Creamery Package. Mfg. Co. 
v. Hotsenpiller, 159 Ind. 99, 64 NE 
600; Hopkins v. Boyd, 18 Ind. A. 63, 
47 NE 480. 

Iowa.—Snyder v. Mutual Tel, Co., 
135 Iowa 215, 112 NW.776, 14 LRANS 
321; Clark v. Cedar Rapids, 129 Iowa 
358,.105 NW 651; Wissler v. Atlantic, 
123 Iowa 11, 28 NW 1381; Jessup v. 
Osceola County, 92 Iowa 178, 60 NW 
485 [dist Hoyt v. Des Moines, 76 
Iowa 430, 41 NW 63]; Munger v. 
Waterloo, 83 Iowa 559, 49 NW 1028. 


Kan.—Abilene y. Hendricks, 36 
Kan. 196, 13°P. 121, 
Md.—Agricultural,. ete., Assoc. v. 


. Nebr. 
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show the cause of such injury, or, it has been held, 
to show constructive notice of a defective condi- 
tion,®* provided the condition or circumstances have 
not materially changed in the interim.®® 
repairs or substantial changes have been made or 


have occurred since the time of the 


of conditions subsequent to such changes or repairs 
is not admissible;®® nor is evidence of subsequent 


Gray, 118 Mad. 600, 608, 85 A 291 
[dist Annapolis Gas, etc., Co. v. Fred- 
ericks, 109 Md. 595, 72 A 534, 112 Md. 
449, 77 A 53, and cit Cyc]; Treusch v. 
Kamke, 63 Md. 278. . 

Mass.—Kingman v. Lynn, ete, R. 
Co., 181 Mass. 387, 64 NE 79; 
blay v. Harnden, 162 Mass. 383, 38 
NE 972; Barrenberg v. Boston, 137 
Mass. 231, 50 AmMR 296, 

Mich.—Bannigan v. Woodbury, 166: 
Mich. 491, 132 NW 77; Clemens v. 
Gem Fibre Package Co., 153 Mich 
495, 117 NW 187; Barker v. Kalama- 
zoo, 146 Mich. 257, 109 NW 427; 
Lindley v. Detroit, 131 Mich. 8, 90 
NW 665; Arndt v. Bourke, 120 Mich. 
263, 79 NW 190. 

Minn.—Johnson vy. St. Paul, 52 
Minn. 364, 54 NW 735. 

Mo.—Logan v. Metropolitan St. R. 
Co., 183 Mo. 582, 82 SW 126; Swadley 
v. Missouri Pac. R. Co., 118 Mo. 268, 
24 SW 140, 40 AmSR 366; Gutridge v. 
Missouri Pac. R. Co., 105 Mo. 520, 16 
SW 943; Clack v. Kansas City EHElec- 
trical Wire Subway Co., 138 Mo. A. 
205, 119 SW 1014; Weldon v. Omaha, 
étc:, "R. Co., 93° Mo. -A. 668, 67 SW 
698. 

Nebr.—Davenport v. Intermountain 
R., ete., Co., 108 Nebr. 387, 187 NW 
905; Union Pac. R. Co. v. Edmond- 
son, 77 Nebr. 682, 110 NW 650; Chi- 
cago, etc., R. Co. v. Krayenbuhl, 65 
889, 91 NW 880, 59 LRA 920. 

N. M.—Corecoran v. Albuquerque 
Tract. Co., 15 N. :M. 9, 103 P 645. 

N. Y.—Gray v. Siegel-Cooper Co., 
187 N. Y. 376, 80 NE 201; Dydkiewicz 
v. Unterberg Realty Corp., 222 App. 


Div. 485, 226 NYS 698; Starer v. 
Stern, 100 App. Div. 393, 91 NYS 
821; Tompert v. Hastings Pav. Co., 


35 App. Div. 578, 55 NYS 177; Teas- 
dale v. Malone, 17 App. Div. 185, 45 
NYS 360; Harroun v. Brush Elec- 
trie Light Co., 12 App. Div. 126, 42 
reyes 716; Forde v. Nichols, 12 NYS 

Pa.—Murray v. Frick, 277 Pa. 190, 
121 A 47, 29 ALR 74; Lohr v. Philips- 
burg, 165 Pa. 109, 30 A 822; Mixter 
v. Imperial Coal Co., 152 Pa. 395, 25 
A 587. 

S. C.—McCarley v. Glenn-Lowry 
Mfz. -Co.,'75' S.C) 390,56 SH 1: : 

Tenn.—Nashville R. Co. v. Howard, 
112 Tenn. 107, 78 SW 1098, 64 LRA 
437; East Tennessee, etc., R. Co. v. 
Lindamood, 109 Tenn. 407, 74 SW 112; 
Rosenbaum vy. Shoffner, 98 Tenn. 624, 
40 SW 1086. 

Tex.—Gulf, etc., R. Co. v. Johnson, 
83 Tex. 628, 19 SW 151; Blackshear v. 
Trinity, etc., R. Co.,; (Civ. A.) 131 Sw 
854; Gulf, etc., R. Co. v. Fowler, 57 
Tex. Civ. A, 556, 122 SW 593; Dallas 
v. McCullough, (Civ. A.) 95 SW 1121; 
Austin, etc., R. Co. v. Flannagan, 
(Civ. A.) 40 SW 1043. 

Utah.—Reese v. Morgan 
Min. Co., 17 Utah 489, 54 P 759. 

Va.—Potomac, etc., R. Co. v. Chi- 
chester, 118 Va. 333, 74 SE 162, 164 
[eit Cyc]. 

Wash.—Hoseth v. Preston Mill Co., 
49 Wash. 682, 96 P 428. 

Wis.—Odegard v. North Wisconsin 
Lumber Co., 130 Wis. 659, 110 NW 
809; Hughes y. Chicago, etc., R. Co., 
126 Wis. 525, 106 NW 526; Mil- 
waukee, ete., R. Co. v. Hunter, 11 
Wis. 160, 78 AmD 699. 

And see cases infra note 95. 

“A condition soon after an acci- 
dent may sometimes be shown... 
where the circumstances are such as 
to justify the inference that the con- 
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But where 


injury, evidence 


dition was the same at the time of 
the injury.’ Corcoran v. Albuquer- 
que Tract. Co., 15 N. M. 9, 14, 103 P 
645. 

Existence of other defects in place 
or structure to show dangerous con- 
dition see infra § 811. 

Reasonableness or remoteness of 
time see infra text and notes 88, 99. 

93. Sherman v. Pardridge, 177 Ill. 
A. 304; Murray v. Frick, 277 Pa. 190, 
121 A 47, 29 ALR 74. 

94. Kingman vy. Lynn, etc., R. Co., 
181 Mass. 387, 64 NE 79. 

Constructive notice of danger or 
defect see supra § 27. 

Existence of other defects in place 
or structure to show knowledge or 
notice see infra § 813. 

95. U. S.—Marathon Lumber Co. 
v. Dennis, 296 Fed. 471; Gloucester 
Electric Co. v. Kankas, 120 Fed. 490, 
56 CCA 640. 


Ala.—Foley v. Pioneer Min., etc., 
Co., 144 Ala. 178, 40 S 273. 
Ill.—Devine v. Johnson, etc., Co., 


189 Ill. A. 556; Wabash v. Kime, 42 
Ill. As 272. 

Ind.—Creamery Package Mfg. Co. 
v. Hotsenpiller, 159 Ind. 99, 64 NE 
600. 

Iowa.—Mackie v. Central R. Co., 54 
Iowa 540, 6 NW 728. 

Md.—Annapolis Gas, ete. Co. v. 
Fredericks, 112 Md. 449, 77 A 53. 

Mass.—Tremblay v. Harnden, 162 
Mass. 383, 38 NE 972. 

Mich.—Clemens vy. Gem _ Fibre 
Package Co., 153 Mich. 495, 117 NW 
187; Arndt v. Bourke, 120 Mich. 263, 
79 NW 190; Shippy v. Au Sable, 85 
Mich. 280, 48 NW 584. 

Minn.—Miller v. Northern Pac. R. 
Co., 36 Minn. 296, 30 NW 892. 

Mo.—Logan v. Metropolitan St. R. 
Co., 183 Mo. 582, 82 SW 126. 

Nebr.—Davenport v. Intermoun- 
tain R., etc., Co., 108 Nebr. 387, 187 
NW 905. 

N. Y.—Harroun v. Brush Electric 
pie Co., 12 App. Div. 126, 42 NYS 

Tenn.—Nashville R. Co. v. Howard, 
112 Tenn. 107, 78 SW 1098, 64 LRA 
437; East Tennessee, ete., R. Co. v. 
Lindamood, 109 Tenn. 407, 74 SW 
112; Rosenbaum v. Shoffner, 98 Tenn. 
624, 40 SW 1086. 

Tex.—Gulf, etc., R. Co. v. Fowler, 
57 Tex. Civ. A. 556, 122 SW 593: 

Va.—Potomac, ete., R. Co. v. Chi- 
chester, 113 Va. 338, 74 SE 162, 164 
[cit Cyc]. 

Wis.—Odegard v. North Wisconsin 
Lumber Co., 130 Wis. 659, 110 NW 
809; Hughes v. Chicago, etec., R. Co., 
126 Wis. 525, 106 NW 526. 

[a] As affecting weight of evi- 
dence.—(1) When evidence of a con- 
dition of a continuing nature at a 
time subsequent to the accident or 
injury in question is offered, an ob- 
jection on the ground that there was 
nothing to show that the same con- 
dition existed at the time referred to 
in such evidence as when the injury 
occurred goes rather to the weight 
of the evidence than to its compe- 
tency. Gulf, ete, R. Co. v. Fowler; 
57 Tex. Civ. A. 556, 122 SW 593. (2) 
Weight of evidence in general see 
infra §§ 833-847. 

Necessity of proving absence of 
change see supra § 801 note 83. 

Slight changes see supra § 801 
note 83. 

96. U. S.—Gloucester Electric Co. 
LOE eats: owe 120, .Fed) 490, 56 CCA 
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conditions admissible where the matter in issue 1s 
not a condition of a continuing natur 

Extent of interim. While no general rule can be 
stated as to the length of time after an injury which 
will render evidence of conditions at its expiration 
inadmissible,?® such evidence is usually not admitted 
where any considerable time has elapsed,®® unless it 
appears that the condition had not substantially 
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Iowa.—Keatley v. Illinois Cent. R. 
Co., 94 Iowa 685, 68 NW 560. 

Md.—Annapolis Gas, ete. Co. Vv. 
Fredericks, 112 Md. 449, 77 A 53. _ 

Mich.—Kinney v. Folkerts, 84 Mich. 
616, 48 NW 283. 

N. Y.—Bréetsch v. Plate, 82 App. 
Div. 399, 81 NYS 868; Welsh v. Mur- 
ray, 2 App. Div. 205, 837 NYS 882. : 

Wis.—Odegard v. North Wisconsin 
Lumber Co., 130 Wis. 659, 110 NW 
809. 

[a] Light at different time of 
year.—Testimony as to the amount 
of light in the hallway where plain- 
tiff was injured, at the time of day 
when the accident occurred, but on 
March 18, is not competent to prove 
the amount of light there at such 
hour on the preceding December 13 
when plaintiff was injured, because 
the sun sets earlier in December than 
in March. Bretsch v. Plate, 82 App. 
Div. 399, 81 NYS 868. 

Muller v. Hale, 138 Cal. 163, 
1 


[a] “Whe artificial lighting of a 
hallway on a particular dark day 
when plaintiff was injured is not to 
be shown by evidence as to _ the 
lighting of such hallway on dark 
days after the accident. Muller v. 
Hale, 138 Cal. 163, 71 P 81. 

98. Wigmore Ev. § 437. 
eases infra note 99. 

[a] What time is too remote.—(1) 
“Similar considerations [to those in- 
volved in evidence of prior condi- 
tions] affect the use of subsequent 
existence as evidence of existence at 
the time in issue. Here the disturb- 
ing contingency is that some circum- 
stance operating in the interval may 
have been the source of the subse- 
quent existence, and the propriety of 
the inference will depend on the like- 
lihood of such intervening circum- 
stances having occurred and been the 
true origin. ... Here, as with prior 
indications, the interval of time to 
which any inference will be allow- 
able must depend upon the nature of 
the thing and the circumstances of 
the particular case.’”’ . Wigmore Ev. 
§ 437. (2) What time is too remote 
as to evidence of prior condition see 
supra § 801 note 85. : 

99. Marathon Lumber Co. vy. Den- 
nis, 296 Fed. 471; Mueller Bros. Art, 
etc., Co. v. Fulton St. Wholesale Mar- 
ket Co., 181. Ill. A...685; -Milano .‘v. 
Wasserman, 255 Mass. 1, 150 NE 835; 
American Cotton Oil Co. v. Davis, 129 
Wash, 24, 224 P 23. See Texas Mid- 
land R. Co. v. Ellison, 39 Tex. Civ. A. 
172,87 SW 213 (admission of evi- 
dence of conditions at a remote sub- 
Sequent time held erroneous but 
harmless in the particular case). 
And see cases infra this note. 

“The evidence should relate to a 
time so close to the accident that it 
is apparent the condition has not 
changed.”” Marathon Lumber Co. vy. 
Dennis, 296 Fed. 471, 472. 

[a] Where a defect is capable of 
being corrected within a few minutes, 
evidence of the condition of the sub- 
ject matter a short time after the 
accident was incompetent in the ab- 
sence of proof that the conditions 
were identical. Thus, where a run- 
way from a railroad car to the 
ground was claimed to have rested 
on a rotten chunk of wood, in conse- 
quence of which it slipped and caused 
an injury, evidence that a few hours 
later the runway was resting on a 


And see 


new and solid railway tie is inadmis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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changed during such period,! or unless from the na- 
ture of the matter the lapse of time would make 
no material difference.” 

Testing or rebutting evidence of condition. Evi- 
dence of changes in a place, property, or appliance 
is admissible to test or rebut evidence as to the 
condition thereof at a time after the accident or 
injury in question.2 On the other hand, evidence 
that no change has taken place is equally admissible.* 


NEGLIGENCE 
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general rule, evidence of the custom, usage, and 
practice, if any, generally followed without accident 
or injury by others in the same situation or occu- 
pation as to the doing of a particular act or the 
use of a particular agency or method is competent 
on the question of whether or not a person whose 
negligence is an issue in an action to recover dam- 
ages was in the exercise of due care in doing such 
act or employing such agency or method or in the 


[§ 803] (9) General Custom and Usage.® 


sible. 


Hicks v. Davis, 32 Okl. 195, 
120 P 260. 
[b] apse of time held excessive 


in particular cases.—(1) Condition of 
a brake gear on a railroad car thir- 
teen .months after accident. Hast 
Tennessee, ete., R. Co. v. Lindamood, 
109 Tenn. 407, 74 SW 112; Potomac, 
ete., R. Co. v. Chichester, 113 Va. 333, 
74 SE 162. (2) Condition of a ma- 
chine several months after accident. 
Henkel v. Stahl, 18 Oh. Cir. Ct. 831, 
9 Oh. Cir. Dec. 397. (3) Condition of 
a mine entry several days after acci- 
dent. Conover v. Harrisburg, ete., 
Coal Co., 161 Tll. A. 74. (4) Condi- 
tion of a railroad track three years 
after accident. Stoher v. St. Louis, 
etc., R. Co., 91 Mo. 509, 4 SW 389. 
(5) Condition of a railroad track 
twenty-one months after accident. 
Little Rock, ete., R. Co. v. Eubanks, 
48 Ark. 460, 3 SW 808, 3 AmSR 245. 
(6) Condition of a well or cistern six- 
teen months after accident. Lauter 
v. Duckworth, 19 Ind. A. 535, 48 NE 
864. (7) Evidence that a tile drain 
flowed freely in December, 1906, of- 
fered for the purpose of showing 
that its outlet was not stopped up in 
July, 1905. Funston v. Hoffman, 232 
Ill. 360, 83 NE 917. (8) Nonexistence 
of hole in street eight months after 
accident. Perkins v. Poughkeepsie, 
83 Hun 76, 31 NYS 368. (9) Pulled 
or loosened condition of carpet on a 
stairway an hour and ten minutes 
after a fall claimed to have been 
caused by catching a heel in a hole 
or torn place in the carpet. Murphy 
v. McMahon, 179 App. Div. 837, 167 
NYS 270. (10) Presence of grease on 
a railroad station platform two weeks 
after accident. Newcomb v. New 
York Cent., etc., R. Co., 169 Mo. 409, 
69 SW 348. 

1. U. S.—Crawley v. The Edwin, 
87 Fed. 540. 

Ala.—Birmingham Union R. Co. v. 
Alexander, 93 Ala. 133, 9 S 525. 

Ill.— Jacksonville, ete, R. Co. v. 
Southworth, 135 Ill. 250, 25 NE 1093; 
Merchants Loan, etc., Co. v. Boucher, 
115 Tl, A. 101. 

{Ind.—Indianapolis v. Scott, 72 Ind. 
196; New York, etc., R. Co. v. Mush- 
rush, 11 Ind. A. 192, 37 NE 954, 38 
NE 871. 

Iowa.—Brooke v. Chicago, ete, R. 
Co., 81 Iowa 504, 47 NW 74; Hoyt v. 
Des Moines, 76 Iowa 430, 41 NW 63; 
Brentner v. Chicago, ete., R. Co., 58 
Iowa 625, 12 NW 615. 

Mich.—Clemens v. Gem Fibre Pack- 
age Co.,-153 Mich. 495, 117 NW. 187; 
Langworthy v. Greene Tp., 88 Mich. 
270, 50 NW 130; Wolscheid v. Thome, 
76 Mich. 265, 43 NW 12. 

Mo.—Smith y. Missouri, etc., 
Co., 113 Mo. A. 429, 87 SW 71. 

N. J.—Kosher. Dairy Co. v. New 
York, ete., KR. Co., (83 N..J. Ls 270,83 
A 498. 

N. Y.—Sullivan v. Syracuse, 77 Hun 
440, 29 NYS 105; Byrne v. Brooklyn 
City, etc., R. Co., 6 Misc. 260, 26 NYS 

.760 [aff 145 N, Y. 619, 40 NE 163]. 

Pa.—Yeager v. Edison Hlectric Co., 
246 Pa. 434, 92 A 500; Joyce v. Black, 
226 Pa. 408, 75 A 602, 27 LRANS 
863; Lohr v. Philipsburg, 165 Pa. 109, 
30 A 822. 

TNex.——Houston,«: ete.; i R. ) Cowie 
Waller, 56 Tex. 331; Galveston, etce., 
R. Co. v. McAdams, (Civ. A.) 84 SW 
1076; Mayton v. Sonnefield, (Civ. A.) 
48 SW 608. 

Vt.—Whitney v. Londonderry, 54 


Tel, 


change in the condition of the bolt 


As a 


Vt. 41. 

Va.—Potomae, ete., R. Co. v. Chi- 
chester, 113 Va. 333, 74 SE 162, 164 
[cit Cye]. 

Wash.—American Cotton Oil Co. v. 
Davis, 129 Wash. 24, 224 P 238. 

Wis.—Green v. Ashland Water Co., 
101 Wis. 258, 77 NW 722, 70 AmSR 
911,.43 LRA 117; Larson v. Hau 
Claire, 92 Wis. 86, 65 NW 731; Salla- 
day v. Dodgeville, 85 Wis. 318, 55 NW 
696, 20 LRA 541. 

2. %Ill.—Chicago v. Jarvis, 226 Ill. 
614, 80 NE 1079. 

Iowa.—Clark vy. Cedar Rapids, 129 
Towa 358, 105 NW 651. 

Kan.—Emporia  v. 66 
Kan. 64, 71 P 232. 

Ky.—Ohio, ete., R. Co. v. Beuris, 
146 Ky. 612, 143 SW 16. 

Md. — Whiting-Middleton Constr. 
Co. v. Preston, 121 Md. 210, 219, 88 A 
110 [cit Cyc]. 

Mo.—Miller v. Canton, 123 Mo. A. 
325, 100 SW 571. 

N. Y.—Dydkiewicz v. Unterberg 
Realty Corp., 222 App. Div. 485, 226 
NYS 698. 

Wash.—American Cotton Oil Co. v. 
Davis, 129 Wash. 24, 224 P 23. 

[a] Bolt imbedded in masonry.— 
Where the fall of a window cleaner 
was claimed to have been due to a 
defective bolt, imbedded in masonry 
at the side of a window, to which he 
had attached his safety belt, evidence 
that the bolt was in good condition 
four hours after the accident is ad- 
missible without evidence that. no 


Kowalski, 


had taken place in the interim, 
under the circumstances the jury 
would be justified in the inference 
that insufficient time had elapsed to 
permit of the substitution or repair 
of the bolt. Dydkiewicz v. Unter- 
berg Rely Corp., 222 App. Div. 485, 
226 NYS 698. 

[b] Corrosion of a valve, found at 
a.time subsequent. to a leak claimed 
to have been caused by the defective 
condition of the valve, may be shown 
as tending to prove that the valve 
was corroded at the time of such 
leak, where it is shown that the cor- 
rosion could not have developed in 
the period between the time of such 
leak and the time referred to in evi- 
dence. American Cotton Oil Co. v. 
Davis, 129 Wash. 24, 224 P 23. 

{e] Electric light pole.-—Where it 
was shown that the average life of 
electric light poles of the nature of 
the one in question was fifteen or 
sixteen years, the decay which took 
place during six months after the 
accident, while the pole remained in 
the ground, was slight, and no ma- 
terial change in its condition would 
take place during another six months 
it was exposed to the atmosphere, 
and consequently evidence of its con- 
dition at the end of such time was 
admissible to show the condition at 
the time of the injury. Emporia v. 
Kowalski, 66 Kan. 64, 71 P 2382. 

[d] Marks made by a derailed 
train.—Evidence of the condition of a 
track after the wreck of a train is 
properly admissible where the cars, 
after leaving the track, ran some dis- 
tance on the ties and left marks that 
could plainly be seen some days aft- 
erward. Ohio, ete., R. Co. v. Beuris, 
146 Ky. 612, 143 SW 16. 

3. Snyder v. Witwer, 82 Iowa 652, 
48 NW 1046; Frankfort, etc., Tract. 
Co. v. Hulette, 106 SW 1193, 32 KyL 


for 


failure so to do,® provided such general custom or 


732. 

Evidence of subsequent changes 
generally see supra §§ 791-796. 

4 Brown vy. Swanton, 69 Vt. 53, 
37 A 280. 

5. Cross references: 
Abandonment of use of agency or ap- 

pliance by others generally as 

showing knowledge or notice of 

danger see supra § 789. 

Custom and usage: 
. Generally see Customs and Usages 
17 C. J. p 444. 

Of person in particular status or 
occupation or in use of particu- 
lar place or property treated in 
other titles in this work see cross 
references supra p 623. 

Customary acts and habit of tort- 
feasor or injured person see infra 

§§ 821-828. 

Rules and custom of employer see 

infra § 827. 

6 U.£.—Cadillac Motor Car Co. vy. 
Johnson, 221 Fed. 801, 137 CCA 279, 
LRA1915E 287, AnnCas1917E 581 [rev 
197 Fed. 485]; Owl Creek Coal Co. v. 
Goleb, 210 Fed. 209, 127 CCA 27; Chi- 
cago Great Western R. Co. v. Minne- 
apolis, etc., R. Co., 176 Fed. 237, 100 
CCA 41, 20 AnnCas 1200; Chicago 
Great Western R. Co. v. McDonough, 
161 Fed. 657, 88 CCA 517; Lake v. 
Shenango Furnace Co., 160 Fed. 887, 
88 CCA 69; Chicago Great Western 
R. Co. v. Egan, 159 Fed. 40, 86 CCA 
230; Olsen v. North Pac. Lumber Co., 
119 Fed. 77, 55 CCA 665; Hunt v. 
Hurd, 98 Fed. 683, 39 CCA 226; Flynt 
Bldg., etc., Co. v. Brown, 67 Fed. 68, 
14 CCA 308; The Titania, 19 Fed. 101. 

Ala.—Johnson v, Lightsey, 34 Ala. 
169, 73 AmD 450; Jones v. Pitcher, 3 
Stew. & P. 135, 24 AmD 716; Maxwell 
v. Eason, 1 Stew. 514; Jefferson Fer- 
tilizer Co. y. Houston, 3 Ala. A. 348, 
57-S. 98. 

Ark.—St. Louis, etc., R. Co. v. Wir- 
bel, 112 Ark. 410, 166 SW 573; Jones 
v. Malvern Lumber Co., 58 Ark. 125, 
23 SW 679. 

Cal.—Hennesey v. 125 
Cal.«627, 58 P 200. 

Conn.—Fuller v. Naugatuck R. Co., 
21 Conn: 557; Barber v. Brace, 3 Conn, 
9, 8 AmD 149. 

D. C.—Lamson v, Andrews, 40 App. 
540; McDermott’ v. Severe, 25 App. 
276 [aff 202 U. S. 600, 26 SCt 709, 50 
L. ed. 1162]. 

Fla.—Sea Board Air Line R. Co. v. 
Watson, 113 S_ 716; Florida East 
Coast R. Co. v. Lassiter, 59 Fla. 246, 
261,. 52S OTS" felt Cye]- 

Ga.—Wright v. Central R., etc., Co., 
16 Ga. 38. 

Ill.—Fowler v. Chicago R. Co., 285 
Tll. 196, 120 NE 635; Franey v. Union 
Stock Yards, ete., Co., 235 Ill, 522, 85 
NE 750 [aff 138 Ill. A. 215]; St. Louis 
Nat. Stock Yards v. Godfrey, 198 Ill. 
288, 65 NE 90; Chicago, etc., R. Co. v. 
Harrington, 192 Tll. 9, 61 NE 622; 
Presley v. Kinlock-Bloomington Tel. 
Co., 158 Ill, A. 220; Chicago City R. 
Col, ive Sugar;~ 117 DIE eALa O78) See 
Lindner v. Kniseley, 187 Ill. A. 444. 
But compare Chicago, etc., R. Co. v. 
Clark, 108 Ill. 113 (holding that evi- 
dence of the usual mode of coupling 
cars at a particular loading platform 
was inadmissible as not tending to 
show the exercise of care on the part 
of one who was killed while making 
a coupling at that place). 

Ind.—Chicago, etc., R. Co. v. Mitch- 
ell, 184 Ind. 588, 110 NE 680, 684 [cit 
Cyc]; William Laurie Co. v. McCul- 
lough, 174 Ind. 477, 90 NE 1014, 92 
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usage is so related in time and circumstance to the 
act or Omission in question as to throw light there- 


NE 337, AnnCas1913A 49; Knicker- 
bocker Ice Co. v. Gray, 171 Ind. 395, 
84 NE 3841; National Biscuit Co. v. 
Wilson, (A.) 78 NE 251. ; 

Towa.—Carter v. Sioux City Serv. 
Co., 160 Iowa 78, 141 NW 26; Hamil- 
ton v. Chicago, etc., R. Co., 145 lowa 
431, 124 NW 363; Thayer v. Smoky 
Hollow Coal Co., 121 Iowa 121, 96 
NW 718; Taylor v. Star ‘Coal Co., 110 
Iowa 40, 81 NW _ 249; Mentzer v. 
Davis, 109 Iowa 528, 80 NW 557; Mil- 
ler v. Illinois Cent. R. Co., 89 Iowa 
567, 57 NW 418; Whitsett v. Chicago, 
etc., R. Co., 67 Iowa 150, 25 NW 104; 
Jeffrey v. Keokuk, etce., KR. Co., 56 
Iowa 546, 9 NW 884. , : 

Ky.—Berberich v. Louisville Bridge 
Co., 46 SW 691; 20 KyL 467; Hast 
Tennessee Tel, Co. v. Simms, 36 SW 
171, 38 SW 181, 18 KyL 761; McKib- 
ben v. Bakens, 1 B. Mon. 140. 

La.—Myers v. Perry, 1 La. Ann. 
872. 

Md.—Pierson v. Gohr, 126 Md. 385, 
94 A 1021; Consolidated Gas, etc., Co. 
v. State, 109 Md. 186, 72 A 651. 

Mass.—Buzzell v. R. H. White Co., 
220 Mass. 129, 107 NE 385; McManus 
v. Thing, 202 Mass. 11, 88 NE 442; 
Shute v. Bills, 191 Mass. 433, 78 NE 
96, 114 AmSR 631, 7 LRANS 965; 
Cass v. Boston, etc., R. Co., 14 Allen 
448; Lichtenhein v. Boston, etc. R. 
Cons Cush:710. 

Mich.—La Barre v. Grand Trunk 
Western R. Co., 133 Mich. 192, 94 NW 
735: Carr v: St. Clair Tunnel Co., 131 
Mich. 592, 92 NW 110; Boick v. Bis- 
sell, 80 Mich. 260, 45 NW 55; Michi- 
gan Cent. R. Co. v. Coleman, 38 Mich, 
440. See Harris v. Crawley, 170 Mich. 
381, 136 NW 356 (apparently apply- 
ing rule). 

Minn: — Carson v. Twurrish, 140 
Minn. 445, 168 NW 3849, LRA1918F 
154; Campbell v.. Duluth, etc., R. Co., 
207) Minn? 358, °.°120 sINW 3755) 22 
LRANS 190; Anderson v, Fielding, 92 
Minn. 42, 99-NW 357, 104 AmSR 665; 
Perras v. Booth, 82 Minn. 191, 84 NW 
739, 85 NW 179; Wohrle v. Minnesota 
Transfer R. Co., 82 Minn, 165, 84 NW 
791, 52 LRA’ 348; Kolsti v. Minne- 
apolis, etc., R. Co., 32 Minn. 133, 19 
NW 655; Kelly v. Southern Minnesota 
R. Co., 28 Minn. 98, 9 NW 588. 


Miss.—Southern R. Co. v. McLellan, 
80 Miss. 700, 32 S 283; Carson v. 
Leathers, 57 Miss. 650. 


Mont.—Neary v. Northern Pac. R. 
Co., 37 Mont. 461, 97 P 944,19 LRANS 
446: Prosser v. Montana Cent. R. 
Co:, 17 Mont. 372, 48 P81, 30 LRA 
814. ; 

Mo,—Evans vy. General Explosives 
Co., 293 Mo, 864, 239 SW 487; Craw- 
ford v. Kansas City Stock Yards Co., 
215 Mo. 394, 114 SW 1057. 

N. Y.—Shannahan v. Empire En- 
gineering Corp., 204 N. Y. 5438, 550, 
98 NE 9, 44 LRANS 1185 [cit Cyc]; 
Fish v. Waverly Electric Light, etc., 
Cow 189: Ne Va 1336, 82° NEY 150)<73 
LRANS 226; Farrelli v. Charles T. 
Wills Co., 165 App. Div. 715, 151 NYS 
541; Webster v. Richmond Light, etc., 
Co., 158 App. Div. 210, 143 NYS 57; 
Reschke vy. Syracuse, etc., R. Co., 155 
App. Div. 48, 1389 NYS 555) [aff 211 
N. Y. 602 mem, 105 NE 1097 mem]; 
Thompson v. Bath, 142 App. Div. 381, 
126 NYS 1074 [aff 205 N. Y. 573 mem, 
98 NE 1117 mem]; McDonald v. Deg- 
non-McLean Contracting Co., 140 App. 
Div. 411, 125 NYS 295 [aff 205 N. Y. 
602 mem, 98 NE 1107 mem]; Book- 
man v. Masterson, 838 App. Div. 4, 81 
NYS 962; Devaney v. Degnon-McLean 
Constr. Co., 79 App. Div. 62, 79 NYS 
1050 [aff 178 N. Y. 620 mem, 70 NE 
1098 mem]; Rich v. Pelham Hod Ele- 
vating Co., 23 App. Div. 246, 48 NYS 
1067; Kent v. Patterson, 80 Misc. 560, 
562, 141 NYS 932 [aff 166 App. Div. 
904 mem, 150 NYS 1092 mem, and 
quot Cyc]; Korngold v. Lenox Baths, 
155 NYS 241. 

Oh.—O’Day v. Shouvlin, 104 Oh. St. 


‘Cullough, 
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on.” But such 


519, 186 NE 289, 25 ALR 980; David- 
son v. Toledo Home Tel. Co., 5 Oh. A. 
23 Tu 26 OM Oine Ct.u Ne Slee, 
Shore, etc., R. Co. v. Vogelson, 3 Oh. 
Gir, CtUN. Si 581, 23°Oh. ‘Cir Ct.o361; 
Lake Shore, ete., R. Co. v. Schultz, 
19 Oh.—Cir, Ct. 639, 9 Oh. Cir. Dec. 


816; Boyce v. The Steamboat Km- 
press, 1 Oh. Dec. (Reprint) 173, 3 
CincLBul- 174. 


Or.—Myrtle Point Transp, Co. v. 
Coquille River, 86 Or. 311, 168°P 625; 
Fiore v. Ladd, 22 Or. 202, 29 P 435. 

Pa.—Tower v. Grocers’ Supply, ete., 
Co., 159 Pa. 106, 28 A 229; Kehler v. 
Schwenk, 151 Pa. 505, 25 A 130, 131 
AmSR 777. 

Tenn.—Standard Oil Co. v. Swan, 
14 SW 928. 

Tex.—Fort Worth; Gas «Co. +. 
Bragg, -(Civ, A.) 297 SW 244; Texas 
Pipe Line Co. v. Vaught, (Civ. A.) 294 
SW 865; Chicago, etc., R. Co, v. Clem- 
ents, 58 Tex. Civ. A. 148, 115 SW 664; 
Barnes v. Zettlemoyer, 25 Tex. Civ. A. 
468, 62 SW 111. See Comanche, Duke 
Oil Co, v. Texas Pac. Coal, ete., Co., 
(Commn. A.) 298 SW 554 [rev (Civ. 
A.) 274 SW 193] (where the admissi- 
bility was assumed). But compare 
Small v. San Antonio Tract. Co., (Civ. 
A.) 148 SW 83838 (holding that evi- 
dence that pregnant women are by 
nature and instinct more cautious In 
risking personal injury is inadmissi- 
ble, in an action for injuries suffered 
by plaintiff while pregnant, on the 
question of her contributory negli- 
gence). 

Utah.—Fritz v. Western Union Tel. 
Co.,.25 Utah 263, 71.P 209. 
ieee ee v..Hitchcock, 28 Vt. 

Wash.—Sporsem v. Poulsbo First 
Nat. Bank, 133 Wash. 199, 233 P 641, 
40 ALR 854; American Cotton Oil Co. 
v. Davis, 129 Wash. 24, 224 P 23. 

W. Va.—Schaffner v. National Sup- 
ply Co., 80 W. Va. 111, 92 SH_580. 

Wis,—Zartner v. George, 156 Wis. 
131, 145 NW. 971, 52 LRANS 129; 
Collins, “vy Chicago, ete. aR, Co. ou 
Wis. 305, 186 NW 628; Boyce v. Wil- 
bur Lumber Co., 119 Wis. 642, 97 NW 
563 [overr Colf v. Chicago, etc., R. 
Co., 87 Wis. 273, 58 NW 408]; Pier 
v. Chicago,’ etc., R. Co., 94 Wis. 357} 
68 NW 464; Simonds v. Baraboo, 93 
Wis. 40, 67 NW 40, 57 AmSR 895; 
Nadau v. White River Lumber Co., 
76 Wis. 120, 43 NW 1135, 20 AmSR 
29; Jochem v. Robinson, 72 Wis. 199, 
39 NW 383, 1 LRA 178. , 

Ont.—Hillyard v. Grand Trunk R. 
COS Ont. S83t : 

{a] Reasons for rule—(1) “A 
elass of tradesmen, for a time, might 
suffer a negligent usage of practice 
to continue, and might not exercise 
that regard for the safety of others 
which should be exacted, but in the 
end the only standards known to the 
law are human, and such as men of 
reasonable prudence and care estab- 
lish.’ William Laurie Co. v. Mc- 
174 Ind. 477, 486, 92 NE 
337, AnnCas1913A 49, (Sup.) 92 NE 
337. (2) “General usage and prac- 
tice is competent to show ordinary 
care, just aS one may show the pur- 
chase of a standard article from a 
reputable dealer. The common usage 
of the business is a test of negligence 
but not a conclusive or controlling 
test. ... While it is not always true 
that what everybody does anybody 
may do without the imputation of 
negligence, still it is competent to 
show the general habit of mankind in 
the same kind of business as tending 
to establish a standard by which 
ordinary care may be judged. We 
have said that ‘ordinarily what every- 
body does is all that anybody need 
do.’ Boyce v. Manhattan R. Co., 118 
N. Y. 314, 319; 28 NE 304.’” | Channa- 
han v. Empire Engineering Corp., 204 
N, Y. 5438, 550, 98 NE 9. °(3) “While 
it is true that the question of the 
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evidence is not admissible as to 


acts, the manner of doing which is common knowl- 


inherent negligence of an act which 
has produced an injury does not de- 
pend upon the fact that similar acts 
had become common without injury, 
yet, when general experience has 
shown that in the construction of 
buildings or machinery certain. pre- 
cautions must be taken to avoid ca- 
lamity, it is evidence tending to prove 
negligence that. these precautions 
were deliberately omitted.” Flynt 
Bldg., etc., Co. v. Brown, 67 Fed. 68, 
70, 14 CCA 308. 

{[b] The purpose of evidence of 
custom or usage “is not to fix the 
standard of conduct, but it is to give 
evidence to the trier of fact issues to 
aid him, in so far as it may, in apply- 
ing the standard of conduct which 
the law itself prescribes.’”’ Comanche 
Duke Oil Co, v, Texas Pac. Coal, etc.; 
ees (Tex. Commn. A.) 298 SW 554, 


[c] TDlustrations. — (1) Where 
goods in the hands of a carrier were 
injured while he was descending a 
river with two flatboats lashed to- 
gether, the fact that this was a cus- 
tomary mode of navigating the river 
was held relevant on the question of 
negligence. Johnson v. Lightsey, 34 
Ala. 169, 73 AmD 450. (2) In an ac- 
tion by a third person living with a 
tenant against the landlord for in- 
juries sustained by an alleged hidden 
defect in the outside of the premises, 
evidence was admissible to prove a 
custom or usage, in the city where 
the property was located, by which, 
when houses like that in question 
were leased to a single tenant at will; 
the landlord furnished the outside re- 
pairs. Shute v. Bills, 191 Mass. 433, 
78 NE 96, 114 AmSR 631, 7 LRANS 
965. (3) A custom of the officers of 
a boat on the river to notify passen- 
gers of their arrival at their place of 
destination will render the carrier 
liable for taking a passenger, who 
had failed to land at the proper place 
through not receiving the proper no- 
tice, beyond his destination. Carson 
v. Leathers, 57 Miss. 650. (4) Where 
a railroad company was sued for an 
injury to a passenger, received while 
alighting from the train at the depot, 


and the negligence charged was the- 


failure of the train to stop a sufficient 
length of time to enable plaintiff to 
alight in safety, evidence of the 
usual and customary period of the 
train’s stopping at the place was ad- 
mitted. Fuller v. Naugatuck R. Co., 
21 Conn. 557. (5) In an action for an 
injury to a passenger, one of the 
questions being whether a passenger 
is bound to wait in the depot until 
the arrival of the train, or whether 
he may go on to and stand upon the 
platform while it approaches, the 
usage of other passengers there is 
relevant. Caswell v. Boston, etc., R. 
Co., 98 Mass. 194, 93 AmD 151. 

Cross references: 

Proof of custom or usage see Cus- 

toms and Usages §§ 87-90. 
Reliance by plaintiff on defendant's 

custom or habit see supra. § 821. 
Weight and sufficiency of evidence of 

custom or usage generally see Cus- 

toms and Usages §§ 91, 92. 

7. Calumet Gas Co. v. Creutz, 80 
Il]. A. 96;. Michigan: Centi.'R:=Coj) v, 
Coleman, 28 Mich. 440; Kent v. Pat- 
terson, 80 Misc, 560, 562, 141 NYS 
932 [aff 166 App. Div. 904 mem, 150 
NYS 1092 mem, and quot Cyc]; Brown 
v. American Steel Foundries, 272 Pa. 
231, 116 A’ 546. °: 

[a] A custom subsequent to the 
accident, or in another city, as to 
whether horse cars or cable cars had 
priority at an intersection, is incom- 
petent to show negligence or due care 
at the time of the accident in ques- 
tion. “If defendant relied upon a 
general custom, proof of a custom 
should be confined to the time and 
place of the accident.” Chicago City 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- §§ 803-805] 


 edge,® or is prescribed by statute® or by the estab- 
lished rules of an employer in whose behalf such 
evidence is offered;!° nor as to acts which are per- 
formed’! or precautions which are taken!? under 
varying conditions; nor to exeuse or justify an act 
or omission which was negligent in itself.1% 
versely, when the act or method in question, or its 
omission, was not negligence, evidence of a custom 
of others to take additional precautions is irrele- 


vant.14 


Even though the evidence does not show a uni- 
form custom or usage, it may be admissible as show- 
ing the standard of care exercised by ordinarily 
prudent men in a similar situation.'5 

The practice of an individual cannot be admitted 
in evidence, either on the question of negligence 
in the act or omission in question?® or for the pur- 
pose of showing a general custom or usage relative 


R. Co. v. Taylor, 170 Ill. 49, 55, 48 
NE 881. 

[b] Testimony concerning a usage 
at remote periods is inadmissible to 
establish a custom at the time of the 
accident. Michigan Cent. R. Co. v. 
Coleman, 28 Mich. 440. d 

[ec] Where the places in which a 
custom obtains are not shown to be 
similar in location and condition to 
the one in question, evidence of such 
custom is incompetent. Brown _v. 
American Steel Foundries, 272 Pa. 
231, 116 A 546. 

8. Pulsifer v. Berry, 87 Me. 405, 
32 A 986; Kolsti v. Minneapolis, etc., 
R. Co., 32 Minn. 133, 19 NW. 655; 
Boyce v. Wilbur Lumber Co., 119 Wis. 
642, 97 NW 563; Simonds v. Baraboo, 
93 Wis. 40, 67 NW 40, 57 AmSR 895. 
See Florida Hast Coast R. Co. v. Las- 
siter, 59 Fla. 246, 251, 52 S 975 [cit 
Cye] (dictum). Compare West v. 
Boston, etc., R. Co., 81 N. H. 522, 523, 
1299" A 768, 42 ALR D276 C'While tse 
evidence as to usage, could undoubt- 
edly be received upon the subject, if 
the presiding justice deemed it to be 
useful yet such proof is not 
required when the question relates to 
a matter of common experience, ob- 
servation or knowledge’’). 

9. Sea Board Air Line R. Co. Vv. 
Watson, (Fla.) 113 S 716; Texas Pipe 
Time Co, v. Vaught, (Tex. (Civ. As) 
294 SW 865. 

10. Sea Board Air Line R. Co, v. 
Watson, (Fla.) 113 S 716. 

11. Casey v. Chicago City R. Co., 
159 Ill. A. 562. 

12. Pulsifer v. Berry, 87 Me. 405, 
32 A 986; McNally v. Colwell, 91 Mich, 
527, 52 NW 70, 30 AmSR 494, 

[a] Precautions needed to guard a 
fire from spreading cannot be shown 
by evidence of the manner in which 
such fires are usually guarded; inas- 
much as there cannot be any uniform 
practice or fixed standard or care with 
respect to a duty so peculiarly de- 
pendent upon varying conditions and 
circumstances. Pulsifer v, Berry, 87 
Me. 405, 32 A 986. 

[b] In an action against a rail- 
road for injury by a turntable, the 
custom of other railroads is imma- 
terial. Koons v. St. Louis, etc. R. 
Co., 65 Mo. 592. ‘ 

13. U. S.—Texas, etc., “R.. Co.) v. 
Behymer, 189 U: S.. 468, 213 SCt 622, 
47 L. ed. 905; Grand Trunk R. Co, v. 
Richardson, 91 U. S. 454, 23 L. ed. 
356; Chicago Great Western R. Co. v. 
Minneapolis, ete., R. Co., 176 Fed. 237, 
100 CCA 41, 20 AnnCas 1200; Flynt 
Bldg., ete., Co. v. Brown, 67 Fed. 68, 


14 CCA 308. See Air Reduction Co., 
Ine, v. Philadelphia Storage Battery 
Co., AilOE 28 (2d) 1734. Compare 


Northam v. Boston, ete., Cons. Cop- 
per, etc., Min. Co., 190 Fed. 722, 111 
CCA 450 (holding evidence of cus- 
tom admissible for the value it might 
have in.informing the jury, but not 
as constituting a defense). 

~ Ala,—Hibler v. McCartney, 31 Aja, 
501, 4 


NEGLIGENCE 


thereto.1? 


question.+8 


Con- 


19 
gence. 


Cal.—Rudd v. Byrnes, 156 Cal, 636, 
oH P 957, 26 LRANS 134, 20 AnnCas 

at, 

Fla.—Sea Board Air Line R. Co. v. 
Watson, 113 S 716. See Florida East 
Coast R, Co. v. Lassiter, 59 Fla. 246, 
251, 52-S.975 [cit Cyc] (dictum). 

Ida.—Runipel v. Oregon Short Line, 
eke: UR (Coy, 4. Ada.nl 3.2 8b Ee F005 222 
LRA 725. 

Ill.—Hansell-Elcock Fdy. Co. v. 
Clark, 214 Ill. 399, 73 NE 787; Cham- 
paign v. Patterson, 50 Ill, 61; O’Dell 
v. Vandalia R. Co., 149 Ill. A. 610. 

Ind.—Louisville, ete, R. Co. v. 
Wright, 115 Ind. 378, 16 NE 145, 17 
NE 584, 7 AmSR 433; Citizens’ Nat. 
Bank, etc. v. Third Nat. Bank, etc., 
19 Ind. A. 69, 49 NE 171. 

Iowa.—Sewing v. Harrison County, 
156 Iowa 229, 136 NW 200; Hamilton 
v. Chicago, ete., R. Co., 145 Iowa 431, 
124 NW 363; Metzgar v. Chicago, etc., 
R. Co.,° 76, Towa 387, 41. NW 49, 14 
AmSR 224; Payne v. Kansas City, 
ete., R, Co., 72 Iowa 214, 38 NW 633; 
Henry v. Sioux City, ete., R. Co., 66 
Iowa 52, 23 NW 260. 

Kan.—Murphy v. Ludowici Gas, 
etc., Co., 96 Kan, 321, :329,,150,P 581 
[quot Cyc]. 

Me.—Pulsifer v. Berry, 87 Me. 405, 
32 A 986; Hill v..BRortland,, etc., R. 
Co., 55 Me. 438, 92 AmD 601. 

Md.—American Pav., ete, Co. v. 
Davis, 127 Md. 477, 96 A 623; Mer- 
chant’s, ete., Transp. Co. v. Story, 50 
Md. 4, 38 AmR 298. 

Mass.—Gilpatrick v. Cotting, 214 
Mass. 426, 101 NE 993; Blanchette v. 
Holyoke St. R. Co., 175 Mass. 51,)55 
NE 481; Bailey v. New Haven, ete., R. 
Co., 107 Mass. 496; Miller v. Pendle- 
ton, 8 Gray 547, 

Mo.—Kelley vy, Parker-Washington 
Co., 107 Mo. A, 490, 81 SW 681. 

Mont.—Prosser v. Montana Cent. 
ae 17 Mont, 372, 43. P 81, 30 LRA 

N. Y.—Gardner v. Friederich, 25 
App. Div. 521, 49 NYS 1077 [aff 163 
N. Y. 568 mem, 57 NE 1110 mem]; 
Magee v. Troy, 48 Hun 3838, 1 NYS 
24 [aff 119 N. Y. 640 mem, 23 NE 
1148 mem]; Wright v. Boller, 42 Hun 
71, 8 NYSt) 495; Harliv. Crouch, 16 
NYS 770 [aff 131 N, Y. 618 mem, 30 
NE 864 mem]. 

Or.—Myrtle Point Transp. Co. v. 
Coquille River, 86 Or. 311, 168 P 625, 

Wis.—Zartner v. George, 156 Wis, 
181, 133,145 NW.971, 52 LRANS 129; 
Boyce v. Wilber Lumber Co., 119 Wis. 
642, 97 NW 563. 

“Custom cannot change the quality 
of an act. It can only aid in de- 
termining what that quality is.’ 
Zartner .v. George, supra. 

“A party may not by negligence 
make a custom to exempt him from 
liability on account of such negli- 
gence.” Citizens’ Nat, Bank, etc, v. 
Third Nat. Bank, ete., 19 Ind. A. 69, 49 
NE 171, 175. 

“Legal responsibility for the care- 
lessness is not mitigated by the fact 
that others are alike careless.” Flynt 
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Thus evidence of the usual custom of. 
defendant is inadmissible to show: freedom from 
negligence in following it upon the occasion in 


Justification of noncompliance with custom. 
When a custom or usage with respect to a par- 
ticular act or method is shown to exist, evidence of 
facts making compliance therewith unnecessary or 
inexpedient in the particular case under considera- 
tion, and justifying an exception to the general rule, 
is properly admissible on the question of negli- 


[§ 804] (10) Independent Negligent Acts. Inde- 
pendent negligent acts of each of several persons 
may be shown where they combined or concurred 
to cause or contribute to the injury.?° 

[§ 805] (11) Insurance. 
ages for negligence, evidence that the tort-feasor?+ 


In an action for dam- 


Bldg., etc., Co. v. Brown, 67 Fed. 68, 
70, 14 CCA 308. 

Customary conduct or method as 
negligence see supra § 87, 

14. Schirm y. Dene Stream Ship- 
Ping Co., 222 Fed. 587; Chicago, ete., 
ae v. Driscoll, 176 Ill. 330, 52 NE 

15. Chicago Great Western R. Co. 
v. McDonough, 161 Fed. 657, 88 CCA 
517; Chicago Great Western R. Co. v. 
Egan, 159 Fed. 40, 86 CCA 230. 

Care of ordinarily prudent man as 
due care see supra § 52. 

16. Falender vy. Blackwell, 39 Ind. 
A, 121, 79 NE 393; McDonough y, Pel- 
ham Hod El. Co., 111 App. Div. 585, 
98 NYS 90; Norwood vy. Alamo F. 
Ins. Co., 13 Tex. Civ. A. 475, 35 SW 
717. Compare Maxwell v. Eason, 1 
Stew. (Ala.) 514, 516 (‘‘The evidence 
respecting the individual custom of 
the witness... unless it corresponded 
with the general usage, was imma- 
terial; but the usual custom of pru- 
dent men in that respect, including 
that of the witness, was legal testi- 
mony; and for the rejection of whicn 
a majority of the Court think the 
judgment below must be reversed and 
the cause remanded”). And see cases 
infra note 18. 

17. See Customs and Usages § 87 
text and note 47. 

18. Iowa.—Sewing Vv. Harrison 
County, 156 Iowa 229, 1836 NW 200. 

Md.—Maryland, ete, R. Co. v. 
Brown, 109 Md. 304, 71 A 1005. 

Mass.—Blanchette v. Holyoke St. 
R. Co., 175 Mass. 51, 55 NE 481. 

Mo.—Hoyt v. Kansas City Stock- 
yards, 188 SW 106. 

N. H.—Brown v. Merrimack River 
Sav. Bank, 67 N. H. 549, 39 A 336, 68 
AmSR 700. 

Utah.—Jenkins v. Hooper Irr. Co., 
13 Utah 100, 44 P 829. 

But see Kansas City, ete., R. Co. v. 
Webb, 97 Ala. 157, 11 S 888 (where 
evidence of defendant’s usual man- 
ner of running trains on a particular 
spur track was held proper). 

Habit and custom of defendant see 
supra § 821. 

19. Knickerbocker Ice Co. v. Gray, 
171 Ind. 395, 84 NE 341. 

20. Monroe v. Connecticut River 
Lumber Co., 68 N. H..89, 39 A 1019. 

21. Ala.—Watson v. Adams, 187 
Ala. 490, 65 S 528, AnnCasl1916E 565, 

Cal.—Pierce v. United Gas, ete., 
Co., 161 Cal. 176, 118 P 700; Roche v. 
Llewellyn Iron Works Co., 140 Cal, 
G63) VG4 i DAT: 

Conn.—Walker v. New Haven Hotel 
Co., 95. Conn. 231,111 A. :59. 

Ill.—Brossman v, Drake Standard 
Mach. Works, 177 Ill. A. 323. 

Mass.—Hargreaves v. Keogh Stor- 
age Co., 250 Mass, 339, 145 NE 456. 

N. J.—Sutton v. Bell,,.79 N.. J. L. 
507, 77 A 42. 

N. Y.—Akin v. Lee, 206 N. Y. 20, 99 
NE 85, AnnCasi914A 947. 

W. Va.—wWalters v. Appalachian 
Power Co., 75 W. Va. 676, 84 SH 
617. ; 
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or injured person?? is insured with respect to his 
acts, injuries, life, or property is ordinarily irrele- 
inadmissible. 
may, however, be admissible in a proper case to 
show the state of mind?® or the motive?* of in- 
sured; where his ownership or control of the place, 
property, or appliance which caused or contributed 
to the accident or injury is in issue, evidence that 
he was insured against damage to it or from its 
use or operation is admissible on that question ;”® 
and in general evidence which is otherwise properly 
admissible on another ground is not to be excluded 
because incidentally it shows that a party was in- 


vant and therefore 


sured.?6 


22. Kress v. Markline, 117 Miss; 
37, 77 S 858; Kellogg v. New York 
Cent., @tec\ Ri Cot, TSUNUY, seat 

23.’ Herschensohn v. Weisman, 80 
N. He 557, 119 A705; '28 ALR 514. 

[a] Disregard of danger.—Where 
plaintiff was riding with defendant in 
the latter’s automobile, and remon- 
strated with him and admonished him 
to be more careful, and defendant an- 
swered that he carried liability in- 
surance, evidence of such statement 
is competent as having a tendency to 
prove negligence. Herschensohn v. 
Weisman, 80 N. H. 557, 119 A 705, 
28 ALR 514. 

Evidence of motive or purpose gen- 
erally see infra § 825. 

24. Barley v. Davis, 123 S. C. 228, 
116 SE 438. 

[a] On issue of incendiarism.—In 
an action for damages to plaintiff's 
property caused by a fire set by de- 
fendant in his own building, evidence 
of the amount of insurance carried 
by defendant on such building is ad- 
missible in behalf of plaintiff. Bar- 
ley v. Davis, 123 S. C. 228, 116 SH 
438, 

25. Flieg v. Levy, 148 App. Div. 
781, 133 NYS 249; Northwest Door 
Co.’ v. Lewis Inv. Co., 92 Or. 186, 180 
P 495; Grier v. Sampson, 20 Pa. 183. 
Compare Akin v. Lee, 206 N. Y, 20, 
99 NE 85, AnnCas1914A 947 (holding 
that evidence that defendant was in- 
sured against injuries caused by his 
automobile is inadmissible to prove 
ownership of the automobile where 
his ownership thereof was otherwise 
shown and was not in dispute). 

26. Dempsey v. Goldstein Bros. 
Amusement Co., 231 Mass. 461, 121 
NE 429; Flieg v. Levy, 148 App. Div. 
781, 133 NYS 249; Potter v. Norwood 
ert tad Coy 179 Nee sh, 101 PSB 

3: 

[a] Showing all of conversation.— 
The fact that, in a conversation 
wherein defendant admitted owner- 
ship of the horse which caused plain- 
tiff’s injuries, he said that the horse 
was insured does not deprive plaintiff 
of the right to show the conversa- 
tion. Flieg v. Levy, 148 App. Div. 
781, 183 NYS 249. 

[b] To show that plaintiff did not 
set fire.—In an action for damage to 
property by fire alleged to have been 
caused by defendant’s negligence, 
where defendant charged that plain- 
tiff intentionally set the fire to col- 
lect insurance, evidence that insurer 
had paid the loss is admissible in re- 
buttal. Potter v. Norwood Lumber 
Con 179 Ne Cr131, 101 SH 553. 

[ec] Interest of witness.—Evidence 
that a medical expert who had ex- 
amined plaintiff and testified for de- 
fendant had been asked to make the 
examination by the representative of 
a casualty company was admissible, 
not as an admission of negligence by 
defendant through having procured 
insurance, but to show that the ex- 
pert was not disinterested. Dempsey 
v. Goldstein Bros, Amusement Co., 
231 Mass. 461, 121 NE 429. 

Admission of evidence for specific 
purpose see Trial [38 Cyc 1340]. 

27. Habit of intoxication or so- 


en ee ee Ps es Oe RY eI 


NEGLIGENCE 


Such evidence 


of his. guilt of 


[§ 807] (13) 
the part ‘of the 


of due care.®° 
Knowledge of 


Betety, see infra § 823. 
U. S.—Northern Pac. R, Co. v. 
Quart, 69 Fed. 124, 16 CCA 175. 
Ark.—Texas, ete., Ry Cou vs Orr 746 
Ark, 182. 

Del.—McGowan vy. Wilmington, etc., 
Pract. Cols +28 eDeLr 2819 92h A WlOL; 
Bowen v. ‘Baltimore, ete., Steamboat 
Co., 26 Del. 428, 84 A 1022; Anderson 
be ‘Wilmington, 22 Del. 485, 70 A 

4. 

Tll._—Aurora vy. Hillman, 90 Ill. 61; 
Illinois Cent. R. Co. v. Cragin, 71 


Ml tT el gin) Petes, | VEracty kor wv. 

Brown, 129 Ill. A. 62. 
Ind.—Pittsburgh, ete, R. Co. -v. 

O’Conner, 171 Ind. 686, 699, 85 NE 


969 [cit Cyc]; Wright v. Crawfords- 

ville, 142 Ind. 636, 42 NE 227. 
Iowa.—Fernbach v.- Waterloo, 76 

Iowa re 41 NW 3870 [mod reh 34 

NW 610], 

Kan —rhecades y. Atchison, etc., R. 
Co., 121 Kan. 324, 246 P 994; McIntosh 
v. Standard Oil Co., 89 Kan. 289, 131 
BE ye 47 LRANS 730, AnnCas1914D 
112. 

Ky.—Alexander v. Humber, 86 Ky. 
565, % SW 453, 9 KyL 734. 

Mich.—Herrick v. Wixom, 121 Mich. 
384, 80 NW 117, 81 NW 333; Kingston 
v. Ft. Wayne, ete., R. Co., 112 Mich: 
Fei 70 NW 315, 74 NW 230, 40 LRA 

Mo.—Limbaugh v. 
Co., (A.) 258 SW 451. 

Mont.—Osterholm y, Butte Electric 
R. Co., 60 Mont, 193, 199 P 252; Herzig 
v. Sandberg, 54 Mont. 538, 172 P 132} 
133. [cit @yekk 

N. Y.—Barker v. Savage, 31 N. Y. 
Super. 288 [rev on other grounds 45 
N. Y. 191, 6 AmR 66]. 

Oh.—Cleveland R. Co. v. Nicholson, 
80 O. C, A. 439, 

Mi te cae v. Allard, 5 Watts & S. 
Porto Rico.—Vidal v. Porto Rico R., 

etc., Co., 32 Porto Rico 707. 
Tex.—Houston, etc., R. Co. v. Wal- 

ler, 56 Tex. 331; Southern Tract. Co. 

v. Kirksey, (Civ. A.) 222 SW 702. 

W. Va.—Mott v. Davis, 90 W. Va. 
613, 111 SE 6038. 

Intoxication as negligence: 
Generally: 

Of defendant see supra § 74, 

Of plaintiff: 

As affecting care required of de- 
fendant see supra § 80. 

Contributory negligence see su- 
pra § 551. 

Of person in particular status or oc- 
cupation or in use of particular 
place or property treated in other 
titles in this work see cross refer- 
ences supra p 623, 

“Upon the issue whether at a par- 
ticular time a person was exercising 
due care for his own safety, evidence 
that he was under the influence of 
liquor is clearly admissible, not as 
conclusively establishing that he was 
negligent, but as having an.obvious 
bearing upon the matter.’’ McIntosh 
v. Standard Oil Co., 89 Kan..289, 290, 
131 P 151, 47 LRANS 730, AnnCas 
1914D 9112, 

[a] As res gestze.—Evidence that 
the person whose acts caused the in- 
jury for which damages are sought to 


Forum Lunch 


tributed to the injury.?® nC 
he was not intoxicated at such time is admissible to 
show due care or absence of negligence.?? 


[§§ 805-807 


[§ 806] (12) Intoxication.?7 Evidence of intoxi- 
cation of a tort-feasor or injured person at the time 
of an accident or injury for which damages are 
sought to be recovered is admissible on the question 


negligence which caused or con- 
Conversely, evidence that 


Knowledge of Defect or Danger. 


Evidence of knowledge of a defect or danger on 


pérson sought to be charged: with 


negligence is admissible as ‘bearing on his exercise 


servant. Evidence of notice to, or 


be recovered was at the time thereof 
sober or intoxicated is properly ad- 
missible, his condition being part of 
the res geste. Merrill v. Pepperdine, 
9 Ind. A, 416, 36 NE 921; Williams v. 
Edmunds, 75 Mich, 92, 42 NW 534. 

[b] Under the Federal Employers’ 
Liability Act evidence of the intoxi- 
cation of plaintiff at the time of his 
injury is admissible to show his neg- 
ligence not as a matter of defense; 
but for the purpose of determining 
the amount of damages. Mott ‘v. 
Davis, 90 W. Va.’ 613, 111 SE 6038. 

; Lies of intoxication see Evidence 

29. Bidwell vy. Los Angeles, etc., R. 
Co., 169 Cal. 780;-148 P 197. 

30. U. S.—Air Reduction Co., Ine. 
Vv. et are Storage Battery Co., 
14 F. (2d) 734 

Ark.—Hayes v. Brandt, 80 Ark. 592, 
98 SW 368. 

Cal.—Treadwell v. Whittier, 80 Cal. 
ree 22 P 266, 13: AmSR 175, 5 LRA 

Conn.—Fitzpatrick v. Cinitis, 139 A 
639; Dore v. Babcock, 72 Conn, 408, 
44 A 736. 
ys C.—Atchison v. Wills, 21 App. 

Ga.—Curd y. Wing, 115 Ga. 371, 41 
SE 580. 

Ill.—Carney v. Union Stock Yards, 
etc., Co., 240 Ill. 602, 88 NE 1046, 

Ind.—Alexandria Min., ete., Co. vy. 
Irish, 16 Ind. A. 534, 44 NE 680. 

Iowa. —Payne vy. Waterloo, ete vik 
Co., 153 Iowa 445, 133 NW 781. 

Md.—Beck Vv. Hanline, 122 Md. 68, 
89 A 377. 

Mass. —Fitzpatrick v. Fitchburg R. 
Co., 128 Mass, 138. 

Mich. GR: v. Porter, 144 Mich. 
699, 108 NW 43 

Minn. Sete v. Minneapolis St. R. 
Co., 104 Minn. 432, 116 NW 933, 

Mo.—Crare v. Missouri Pack Car 
87 Mo. 588. 

Nebr.—Chicago, etc Res Con tN. 
Krayenbuhl, 65 Nebr. 889, 91 NW 880, 
59 LRA 920, 

N. H.—Pittsfield Cottonwear Mfg. 
Co. v. Pittsfield Shoe Co., 71 N. H. 
522, 58 A 807, 60 LRA 116. 

N. C.—Fowle v. Atlantic Coast Line 
R., Co., 147 N. C. 491, 61 SE 262, 

*Oh.—Lake Shore, ete, R. Co. v. 
Herrick, 49 Oh. St, 25, 29 NE 1052. 

Pa.—Houston v. Budke Stamping 
Co., 38 Pa. Super. 93. 

8. C.—Mack v. South Bound R. Co. A 
52 S.C. 323, 29 SH 905, 68 AmSR 913, 
40 LRA 679. 


Tenn.—Williams v. Gobble, 106 
Tenn. 367, 61 SW 51. 
Tex.—Haynes v. Bernhard, (Civ. 


A.) 268 SW 509. 
Vt.—Trow v. Thomas, 70 Vt. 580, 


41 A 652. 
Wash.—McQuillan v. Seattle, 10 
eee 464, 38 -P 1119,.45. AmSR 


Cross references: 

Abandonment of use by others see 
supra § 789. 

Acts or conduct at or before injury 
see supra § 797 

Advice given see supra § 798, 

pet ene or warnings see, supra s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- knowledge of, the servant of a party of a defect 
or danger is admissible on the question of the knowl- 
edge of his master.*+ 

Knowledge of third persons; notoriety. The gen- 
eral notoriety of a danger or defect at or in a par- 
ticular place, method, or appliance may be shown, 
in an action for damages resulting from negligence, 
for the purpose of establishing knowledge or notice 
thereof on the part of one whose knowledge is ma- 
terial;*? but, otherwise, a third person’s knowledge 
of a defect or danger is ordinarily immaterial.* 

[§ 808] (14) Other Accidents, ‘Injuries, or De- 
fects—(a) Occurrence or Existence**—aa. In Gen- 
eral. The admissibility of evidence of the existence 
of similar defects or the occurrence of other acci- 
dents or injuries of a similar nature or similarly 
caused depends upon the purpose for which the evi- 
dence is offered and upon whether the nature of the 
negligence which is claimed to have caused the acci- 
dent or injury in question is such that proof of 
other accidents or defects will tend to throw light 
upon the issue.*> 

Similarity of circumstances. To be admissible 
at all, however, such evidence must relate to acei- 
dents or injuries occurring or defects existing at 

31. Houston v. Budke Stamping 


Co., 38 Pa: Super. 93. : 
{a] Thus evidence is admissible 


hicle, and, over 


NEGLIGENCE 


into the same ditch of another ve- 


the accident to the 
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substantially the same place*® and under substan- 
tially the same conditions*’ as those involved in the 
action, and caused by the same or a similar defect 
or danger or by the acts of the same person;*® and, 
although the several occurrences or occasions need 
not be exactly similar in their details,°® evidence 
of accidents or injuries occurring or defects exist- 
ing at a remote time*® or at a different place or 
under different circumstances or conditions*! is not 
admissible. Where evidence of the occurrence of 
other accidents or the existence of other defects 
is admitted, it may be shown that the circumstances 
thereof were different from those of the occasion 
in question.*? 

Previous injuries to plaintiff from the same or 
similar cause may not be shown,**? except for the 
purpose of proving that such injuries affected his 
physical condition at the time of the accident com- 
plained of or to reduce the injuries inflicted on that 
occasion.** 

Simultaneous injuries to persons similarly situ- 
ated. Evidence of similar injuries at the same time, 
in the same accident, to other persons’ similarly 
situated is admissible as tending to show the fact 
of the accident or injury,*® its nature and ex- 


1119 mem)]; Martin v. Cook, 14 NYS 
the objection that] 329 [aff 142 N. Y. 654 mem, 37 NE 
other vehicle} 569 mem]. 


that a person to whom defendant had 
delegated the power and duty of keep- 
ing in repair a particular machine 
had knowledge of its defective condi- 
tion. Houston y. Budke Stamping 
Co., 38 Pa. Super. 93. 

Knowledge of agent as knowledge 
of principal see Agency § 542. 

22. Crawford y. Kansas City Stock 
Yards Co., 215 Mo. 394, 114 SW 1057; 
Crane v. Missouri Pac. R: Co.; 87 Mo. 
588. 

33. Newingham v. J. C. Blair Co., 
232 Pa. dil, 81 A 556. 

[a] Evidence that plaintiff’s em- 
ployer knew of the dangerous condi- 
tion of a fire escape used, by defend- 
ant’s direction, by plaintiff and other 
workmen in going to and from the 
roof of defendant’s building in the 
progress of their work, is immaterial, 
since, if there was any neglect on 
the part of the employer, its effect 
could not be to relieve defendant of 
its own responsibility. Newingham 
Dae @2 Blair’ Co. 2382 Pa. loi1l? SieeA 

34. Cross references: 

Evidence of similar occurrences gen- 
erally see Evidence §§ 839-855. 
Other accidents or injuries by or to 
particular property or to person in 
particular status or occupation or 
in use of particular place or prop- 
erty treated in other titles in this 

work see cross references supra p 

623. 

35. See cases infra §§ 809-814. 

[a] “Such evidence is admitted or 
rejected according to the degree of its 
probative force—the strength or 
weakness of its tendency to prove the 
fact in proof of which .it is offered. 
If this tendency is cogent enough for 
a fair inference, instead of a mere 
conjecture or surmise, the testimony 
will be admitted; otherwise it will be 
excluded.’”’ J. Q. Lloyd Chemical Co. 
v. G. Mathes, etc., Rag Co., 145 Mo. A. 
675, 689, 123 SW’ 528 

. 36. See cases infra note 41. 

37. See cases infra note 41. 

38. Brauer v. New York, 74 App. 
Div. 210, 77 NYS 602. 

39. Long v. John Breuner Co., 36 
Cal. A. 630, 172 P 1132; Randall v. 


Northwestern Tel. Co., 54 Wis. 140, 
11 NW 419, 41 AmR 17. See Bailey 
Vv. Trumbull, 31 Conn. 581 (where 


plaintiff, in order to show the danger- 
ous condition of a highway at the 
place where an omnibus in which he 
was riding was upset into a ditch, 
introduced evidence of the upsetting 


occurred at a point fifteen or twenty 
feet away from the place of plaintiff's 
injury, such evidence was held ad- 
missible as showing the conditions at 
substantially the same place). 

40. Ala—Reed y. L. Hammel Dry 
Goods Co., 215 Ala. 494, 111 S 287. 

Conn.—Ross v. Stamford, 88 Conn. 
260, 91 A 201. 

Mich.—Grand Rapids, etc., R. Co. 
ee ey 38 Mich. 5387, 31 AmR 


Nev.—Longabaugh vy. Virginia City, 
etc., Ri Co., 9 Neve: 272: 
N. Y.— Fox v. Manchester, 183 N. 
Y. 141, 75 NE 1116, 2 LRANS 474; 
Gillrie v. Lockport, 122 N. Y. 403, 25 
NE 357. 

Or.—Graham y. Corvallis, ete., R. 
COS TLV Or 47 Ta 4 oP: iS 


Tex.—Galveston, etc:; Coy! Vi. 
Rheiner, (Civ. A.) 25 ow ‘971; Dil- 
lingham vy. Whitaker, (Civ. A.) 25 
SW_ 723. 


Wis. ce ae River Sash, etc., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

4). Ala.—Reed v. L. Hammel Dry 
Goods Co., 215 Ala. 494, 111 S 237; 
Hertz v. Advertiser Co., 201 Ala. 416, 
78 S 794, LRAI918F 1387; Schlaff v. 
Louisville, etc., R. Co., 100 Ala, 377, 
14 S$ 105. 

Ark,—Chicago ‘Mill, ete., Co. 
Ross, 99 Ark. 597, 1839 SW 632. 

Colo.—Burchmore vy. Antlers Hotel 
Co., 54 Colo. 314, 130 P 846. 

Conn.—Ross v. Stamford, 88 Conn. 
260, 91 A 201. 

I11..Moore v. Bloomington, etc., R. 
Co., 295 Ill. 638, 128 NE 721; Vance v. 
Monroe Drug Co., 149 Til. A. 499; 
Savanna v. Trusty, 93 Ill. A. 487. 

Ky.—Louisville, etc., R. Co. v. Fox, 


11 Bush 495. 

Md.—Wise v. Ackerman, 76 Md. 375, 
25 A 424 

Mass.—Standish vy. Washburn, 21 
Pick. 237. 


Mich.—Vander Velde vy. Leroy, 140 
Mich. 359, 1083 NW 812 
Mo.—J. Q. Lloyd Chemical Co. v. 


G. Mathes, ete., Rag Co., 145 Mo. A. 
675, 123 Sw 528. 

N. J.—Fishman v. Consumers’ 
Brewing Co., 78 N. J. L. 300, 73 A 


281. 

N. Y.—Fox v. Manchester, 183 N. 
Na 47 oN dG, 2 LRANS 474; 
Brady v. Manhattan R. Co., 127 N. Y. 
46, 27 NE 368; Morrow v. "Westches- 
ter Blectric R. Co., 30 Misc. 694, 63 
NYS 16 [aff 54 App. Div. 592, 67 NYS 
16 (aff 172 N. Y. 638 mem, 65 NE 


N. C—Moore v. Charlotte Electric 
Ri, ete.5/ Co, 186 N.'C.9554.548> SH'822, 
67 LRA 470, 

Or.—Graham v. Corvallis, etc., 
Co. TE Or. 477,942 5PE 774 

Tenn.— Nashville R, Co. Y. Howard, 
112 Tenn. 107, 78 SW 1098, 64 LRA 
437; Ellis v. Memphis Cotton Oil Co., 

3 Tenn. Civ. A. 642, 

Tex.—Blackshear v. Trinity, ete., R.; 
Co., (Civ. A.) 131 SW 854; Missouri, 
etc, R. Co. v. Dunbar, 49 Tex, Civ. A. 
12, 108 SW 500, 57 Tex, Civ. A. 411, 
122 SW 574. 

Wis.—Menominee River Sash, etc., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

‘This rule relates to the similarity 
or dissimilarity of the main condi- 
tions under which the analogous 
events and the one at issue occurred, 
and admits evidence of the analogous 
events only when those _ conditions 
were alike.’ J. Q. Lloyd Chemical 
Co. v. G. Mathes; ete:, Rag Co., 145 
Mo. A. 675, 689, 123 SW 528. 

[a] “The reason of the rule is 
that when the conditions were un- 
like, the possibility of the detached 
events and the one in controversy 
having come to pass from different 
causes is too strong for a reasonable 
inference to be drawn that because 
the former were due to a particular 
cause, the one in issue was due to 
the same cause.” J. Q. Lloyd Chemi- 
cal Co. v. G. Mathes, etc., Rag Co., 145 
Mo. A. 675, 690, 123 SW 528. 

42. Piollet v. Simmers, 106 Pa. 95, 
51 AmR 496. 

[a] Fox example, in an action for 
injuries to a horse caused by its 
fright at an object left in the high- 
way by defendant, where plaintiff 
introduced evidence that other horses 
had been frightened by the same ob- 
ject on other occasions, it was error 
to exclude an offer of testimony on 
behalf of defendant that those horses 
were Skittish. - Piollet v. Simmers, 
106 Pa, 95, 51 AmR 496. 

43. Birmingham R., etc., Co. v. Sel- 
horst, 165 Ala. 475, 51 8 568 

Evidence of similar accidents to 
plaintiff in general see Evidence §° 
835 text and note 44. 

44. Birmingham R., etc., Co. 
Selhorst, 165 Ala. 475, b1 S 568. 

45. Trow v. Thomas, 70 Vt. 580, 
41 A 652 (it was not error to admit 
evidence that a child who had been 
walking hand in hand with plaintiff's 
child was knocked down and injured 
at the same time with him, as it 
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tent,** or the negligence of the person charged.*? 
Character or extent of the injuries produced by 


former accidents is immaterial.*% 


Pendency of other actions against defendant, 
brought by other persons to recover damages for 
injuries similar to those involved in the case at 
bar,*® and the nature of the defenses interposed 


in them,°° cannot be shown. 


[§ 809] bb. To Show Negligence. In general, evi- 
dence of the occurrence of other accidents or in- 
juries,°! or evidence that the person charged has 
compensated another person for an injury similar 
to the one complained of,°* is not admissible where 
the issue is simply one of negligence or nonnegli- 
gence on a particular occasion, except when such 
other accidents or injuries and the one in question 
are claimed to have been caused by a continuing 


tended to show the occurrence of the 
accident). 

Statements and declarations as evi- 
dence of occurrence of accident or 
injury see infra § 828. 

46. Sterns Coal Co, v. Evans, i111 
SW 308, 38 KyL 755; International, 
ete., R. Co. v. Duncan, 55 Tex. Civ. A. 
440, 121 SW 362; Kansas City, etc., R. 
Co. v. Young, 50 Tex. Civ. A. 610, 111 
SW 764; Missouri, etce., R. Co. v. 
(Tex. Civ. A.) 101 SW 453; 


Trow v. Thomas, 70 Vt. 580, 41 A 
652. 
{a] Children walking together.— 


an action for injuries to a child, 
evidence that another child who had 
been walking hand in hand with him, 
and was also knocked down by de- 
fendant’s vehicle, was picked with 
his clothing soiled with road dust 
and stained with blood is admissible 
as tending to show the,nature of the 
injuries to plaintiff's child, especially 
if the blood was that of the latter. 
Trow v. Thomas, 70 Vt. 580, 41 A 


652. 
Sterns Coal Co. v. Evans, 111 


47. 
Sw 308, 88 KyL 755; Kansas City, 


ete, R.- Cou,vii Young, 1/50 Tex.) Civ. 
A. 610, 111 SW 764. 
48. Conover v. Harrisburg, etc., 


Coal Co., 161 Ill. A. 74; Corcoran v. 

Detroit, 95 Mich. 84, 54 NW 692. 
49. Reid Auto Co. v. Gorsczya, 

(Tex. Civ. A.) 144 SW 688. 
50. Reid. Auto Co. Vv. 


supra. 
U. S.—Otis El. Co. v. Luck, 202 


51. 
Fed. 452, 120 CCA 558. 

Ark.—Little Rock, ete., R. Co. v. 
Harrell, 58 Ark. 454, 25 SW 117. 

Cal.—Steinberger v. California Elec- 
tric Garage Co., 176 Cal. 386, 168 P 
570; Martin v. Pacific Gas, etc., Co., 
(A.)..255 P 284: 

Colo.—Diamond Rubber. Co. vy. 
Harryman, 41 Colo. 415, 92 P.922; 
Colorado Mortg., etc., Co. v. Rees, 21 
Colo, 435, 42 P 42. 

Ga.—Augusta v. Lombard, 93 Ga. 
/284, 20 SH 312. 

Ill.— Taylorville v. Stafford, 196 Ill. 
288, 68 NE 624 [aff 99 Ill. A. 418]; 
Stadler v. Chicago City R, Co., 180 
Tj, A. }.313;.1)linois,.Cent,,,.R. Co. v. 
Borders, 61 Ill. A. 55; Chicago, etc., 
R. Co. v. Hodge, 55 Ill. A. 166; Ohio, 
etc., R. Co..v. Simms,. 43,111. A. 260. 

Ind.—Cleveland, etc., R. Co. v. Wy- 
nant, 114 Ind. 525, 17 NE 118, 5 AmSR 
644; Cleveland, etc., R. Co. v. Newell, 
104 Ind. 264, 3 NE 836, 54 AmR 312; 
Ramsey v. Rushville, etc., Gravel 
Road Co., 81 Ind, 394; Nichols. v. 
Baltimore, etc., R. Co., 33 Ind. A, 229, 
70 NE 188, 71 NE 170. 

Iowa.—Potter v. Cave, 123 Iowa 98, 
98 NW 569; Hudson v. Chicago, etc., 
“R. Co., 59 Iowa 581, 18 NW 735, 44 
AmR 692. 

Ky.—Eskridge v. Cincinnati, etec., R. 
Co., 89 Ky. 867, 12 SW 580; Louisville, 
etc., R. Co. vy. Fox, 11 Bush 495. 

Me.—Parker v. Portland Pub. Co., 
69 Me, 173, 31 AmR 262. 

Md.—Baltimore, ete., 


Gorsezya, 


Turnp., Road! 


NEGLIGENCE — 


defect or condition or a continuing course of neg- . 
ligent action or conduct.*? 


[§ 810] cc. To Show Existence of Dangerous 


v. Leonhardt, 66 Md. 70, 5 A 346, 59 
AmR 156; Baltimore El, Co. v. Neal, 
65 Md. 438, 5 A 338. 
Mass.—Harrington v. Border City 
Mfg. Co., 240 Mass. 170, 132 NE 721, 
18 ALR 610; Cohen vy. Hamblin, ete., 
Mfg. Co., 186 Mass. 544, 71 NE 948; 
Neal v. Boston, 160 Mass, 518, 36 NE 
308; Menard v. Boston, etc., R. Co., 
150 Mass. 386, 23 NE 214. 
Mich.—Early v. Lake Shore, 
R. Co., 66 Mich, 349, 33 NW 813. 
Minn.—Morse v. Minneapolis, etc., 
R. Co., 30 Minn. 465, 16 NW 358. 
Miss.—Tribette v. Illinois Cent. R. 
Co., 71 Miss. 212, 13 S 899; Missis- 
sippi Cent. R. Co. v, Miller, 40 Miss. 


oO. 

Mo.—Calcaterra v. Iovaldi, 123 Mo. 
A. 347, 100 SW 675. 

Mont.—Higley v. Gilmer, 3 Mont. 
90, 35 AmR 450 [rev on other grounds 
140,U.8.. 47,38, SCt. 471,, 28. ed...62]. 

N. H.—Simpson y. Gilbert, 80 N. H. 
537, 119) A798, 

N. Y.—Dye v. Delaware, 
Co., 130 N. Y. 671 mem, 29 NE 320, 
3 Silv. A. 610; Citizens’ Trust Co. v. 
Levine, 162 App. Div. 184, 147 NYS 
737; Cohn v. New York Cent. R. Co., 
6 App. Div. 196, 39 NYS 986; Burke 
v. New York: Cent., etc., \R., Co., 20 
NYS 808. 

Oh.—Findlay Brewing Co. vy. Bauer, 


etc., 


50 Oh. St. 560, 85 NE 55, 40 AmSR 


686; Lake Shore, etc., R. Co. v. Gaff- 
ney, 9, Oh. Cir, Ct. 32, 6 Oh. Cir. Dec. 


Or.—Davis v. Oregon, etc., R. Co., 
8 Or. 172. 

Tenn.—Ellis v. Memphis Cotton Oi] 
Co., 3 Tenn. Civ. A. 642. 

Tex.—Gulf, etc., R. Co. v. Rowland, 
82 Tex. 166, 18 SW 96; Missouri Pac. 
Ry) Co. v. Mitchell,,.75 Tex. -77,, 12S Ww 
810; Missouri, ete., R. Co. v. Stafford, 
(Civ. A.) 31 SW 319; Gulf, ete., R. Co. 


v., Ogg, 8. Tex. Civ, A; 285,- 28 oSW 
He Ware v. Shafer, (Civ. A.) 27 SW 
764. 

Utah.—Whitmore v. Rio Grande 


Western R. Co., 
1066. 


24 Utah, 215, 66 P 


Va.—Moore v. Richmond, 85 Va. 
538, 8 SE 387. 
Wash.—Corum v. Blomquist, 116 


Wash. 196, 198 P 72%. 

Wis.—Barrett v. Hammond, 87 Wis. 
654. 58 NW 1053; Phillips v. Willow, 
70 Wis, 6, 34 NW 731, 5 AmSR 114. 

Eng.—Brown v. Hastern, etc., R. 
Co., 22 Q. B. D. 391. 

Ont.—Edwards v. Ottawa River 
Nav. Co, 89 U. Cc. Q. By 264; 

52. Georgia R., etc., Co. v. Walker, 
87 Ga. 204, 13 SE 511; Louisville, ete, 
R. Co. v, Roberts, 13 Ind, A. 692, 42 
NE 247; Stone v. State, 138 N. Y. 124, 
33 NE 733. 

53. Koontz v. Oregon R., etc., Co., 


20 Or. 3, 23 P 820. And see cases 
infra §§ 810-814, 
Simultaneous injuries to persons 


similarly situated see supra § 808 
text and notes 45-47. 

54 Birmingham vy. Starr, 112 Ala. 
98, 20 S 424; Bowen v. Flint, etc., R. 


etc., R.+; 


Place, Method, or Appliance. Where the fact of 
the existence vel non of a particular defective or 
dangerous place, method, or appliance is in issue, 
evidence that other accidents or injuries have re- 
sulted before®+ or after®® the injury for which dam- 
ages are claimed, at or from such place, method, 
or appliance, is admissible. 

[§ 811] dd. To Show Dangerous Character of 
Place, Method, or Appliance. 
or safe character of the place, method, or appliance — 
which is alleged to. have caused the accident or in- 
jury is in issue, evidence is admissible in a proper 
case that other similar accidents or injuries, actual 
or potential, have theretofore,°® or at the same 


Where the dangerous 


Co., 110 Mich. 445, 68 NW 230; Lom- 
bar v. East Tawas, 86 Mich. 14, 48 
NW 947; Butcher v. Providence Gas 
Co., 12 R. I, 149,34 AmR 626. . But 
see Phillips y. Willow, 70 Wis. 6, 34 
NW 731, 5 AmSR 114 (holding evi- 
dence that other travelers had struck 
a stone inadmissible to show that 
the stone was in the traveled part of 
the highway). 

[a] Escape of gas.—In an action 
for negligence in allowing gas to es- 
cape into a sewer and from it into 
plaintiff’s greenhouse, evidence of 
the presence of gas in other green- 
houses connected with the same sewer 


is admissible to show that the gas , 


was escaping into it. Butcher v. 
Providence Gas Co.,; 12 R. I. 149, 34 


AmR 626. 
ee Walker v. Westfield, 389 Vt. 
[al] Hole in road.—In an.action 


for injuries sustained when a wagon 
wheel dropped into a hole in the 
road, where it was claimed by de- 
fendant that no such hole existed 
at the point in question, evidence that 
a witness passed over the road two 
days after plaintiff's injury and that 
the wheel of his wagon dropped into 
a hole at the same place is admis- 
sible to show the existence, of the 
defect in the highway. Walker v. 
Westfield, 39 Vt. 246. 

56. U. S.—District of Columbia. v. 
Armes, 107 U..S...519,.2 SCt: 840, 27 
L. ed. 618; Alaska SS. Co. v. Katzeek, 
16. (2d). 210, 211 [cit ,Cye]., Otis 
El. Co. v. Luck, 202 Fed. 452, 455, 120 
CCA 558 [cit Cyc]; Winona v. Botzet, 
169 Fed. 321, 94 CCA 563, 283 LRANS 
204; Osborne v. Detroit,.32 Fed. 36 
[rev on other grounds 135 U. S, 492, 
10 SCt 1012, 34 L. ed. 260]. - 

Ala.—Reed v. L. Hammel Dry 
Goods. Co., 215 Ala. 494,,111. S, 237; 
Supreme Lodge of World L. O. M. v. 
Gustin, 203 Ala. 246, 80 S 84; Bir- 
mingham R., ete., Co. v. Bynum, 139 
Ala, 389, 836 S 736; Mobile, etc., R. Co. 
v. Ashcraft, 48 Ala. 15; Auxford 
Brown Ore Co. v. Hudson, 15 Ala. A. 
245, 77 S 243. 

Cal.—Long v. John Breuner Co., 36 
Cal, A..630, 172. P1133. 

Colo.—Colorado Mortg., ete., Co. v. 
Rees, 21 Colo. 485, 42 P 42. But see 
Diamond Rubber Co. vy. Harryman, 
41 Colo. 415, 92 P 922 (contra). 

La aE aS v. Metcalf, 27 Conn. 

D. C.—District of Columbia y. Dur- 
yee, 29 App. 327, 10 AnnCas 675. 

Ga.—Gilmer v. Atlanta, 77 Ga. 688; 
Augusta v. .Hafers, 61 Ga. 48,. 34 
AmR. 95. 

Ill.—Moore v. Bloomington, etc., R. 
Co., 295 Tl, 63, 128 NE 721; Chicago 
v. Jarvis, 226 Ill. 614,80 NE 1079; 
Taylorville v. Stafford, 196 Ill. 288, 
63 NE 624 [aff 98 Ill. A. 418]; Bloom- 
ington v. Legg, 151 Ill. 9, 37 NE 696, 
42 AmSR 216; Conover ‘v. Harrisburg, 
etc.,,;Coal Co, 161 Il A. 74: Viance we 
Monroe Drug Co., 149 Ill. A. 499; Kan- 
kakee v, Phipps, 135 Ill. A. 585; Galt 


Bey was ae Ses i ee eR al 
- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 808-811 | 


§ 811] 


time,®>? or thereafter5® resulted at or from such 


place, method, or appliance. 
Other defects. 


v. Woliver, 103 Ill, A. 71; Aurora v. 
Brown, 12 Til. A. 122 [aft 109 Il. 165]. 
See Unterbrink v. Alton, 206 Ill. A. 
253. Compare Goddard v. Enzler, 123 
Tll. A. 108 (holding evidence of subse- 
quent injuries incompetent in the ab- 
sence of proof that the conditions 
were the same). But see North Chi- 
cago St. R. Co. v. Hudson, 44 Ill, A. 
60 (contra). 

Ind.—Central Amusement Co. Vv. 
Van Nostran, 84 Ind. A. 476, 152 NE 
183, 154 NE 390; Indianapolis, etc., 
Tract. Co. v. Montfort, 80 Ina. A. 639, 
139 NE 677. But see Cleveland, etc., 
R. Co. v. Wynant, 114 Ind. 525,17 NE 
118, 5 AmSR 644 (contra). 

Iowa.—Heinmiller v. Winston, 131 
Iowa 32,107 NW 1102, 117 AmSR 405, 
6 LRANS 150 [dist Hudson v. Chi- 
cago, etc., R.-Co., 59 Iowa 581, 13 
NW 735, 44 AmR 692]; Hunt v. Du- 
buque, 96 Iowa 314, 65 NW _ 319; 
Smith v. Des Moines, 84 Iowa 685, 51 
NW 77. But see Croddy v. Chicago, 
etc., R. Co., 91 Iowa 598, 60 NW 214; 
Miller v. Illinois Cent. R. Co., 89 Iowa 
567, 57 NW 418 (both contra). 


Kan.—White v. Berkson Bros. 


Cloak, etc., Co., 106 Kan. 239, 187 P 
670; Chicago, ete., R. Co. v. Brandon, 
77 Kan. 612, 95 P 573; Topeka v. 
Sherwood, 39 Kan. 690, 18 P 933; 


Junction City v. Blades, 1 Kan. A. 85, 
41 P 677. 

Ky.—Chesapeake, etc., R. Co. v. 
Meyers, 150 Ky. 841, 151 Sw 19; Black 
Diamond Coal, etc., Co. v. Price, 108 
SW 345, 33 Kyl 334; Finley v. Louis- 
ville R.Co., 103 Sw 343, 31 KyL 740; 
Yates v. Covington, 119 Ky, 228, 83 


SW 592, 26 Kyl 1154; Georgetown, 


ete., Turnp. Road Co. v. Cannon, 7 
KyL-379. 

Me.—Crocker v. McGregor, 
.282, 49 AmR 611; Hill v. Portland, 
etce, RACoy 55 Me. 438, 92 AmD 601. 
But see Bremner v. Newcastle, 83 Me. 
415, 22 A 382, 23 AmSR 782 (contra); 
Branch v. Libbey, 78 Me. 321, 5 A 
71, 57 AmR 810 (contrary dictum). 

Viass.—Bemis v. Temple, 162 Mass. 
342, 38 NE 970, 26 LRA 254 [refusing 
to foll Collins v. Dorchester, 6 Cush. 
396]. But see Merrill v. Bradford, 
110 Mass. 505 (contra). 

Mich.—Branch v. Klatt, 173 Mich. 
31, 138 NW 263; Woodworth v. De- 
troit United R. Co., 153 Mich. 108, 
116 NW 549 [overr Gregory v. De- 
troit United R. Co., 138 ich. 368, 
101 NW 546 (contra)]; Alberts v. 
Vernon, 96 Mich. 549, 55 NW 1022; 
Lombar v. East Tawas, 86 Mich. 14, 
48 NW 947; Smith v. Sherwood Tp., 
62 Mich. 159, 28 NW 806. But see 
Larned vy. Vanderlinde, 165 Mich. 464, 
131 NW 165 (contra). 

Minn.—Phelps v. Winona, etc., R. 
Co., 37 Minn. 485, 35 NW 273, 5 AmSR 
867; Clapp v. Minneapolis, etc., Bi(Cor; 
36 Minn. 6, 29 NW 340, 1 AmSR 629: 
Morse v. Minneapolis, etc., R, 'Coi, 30 
Minn. 465, 16 NW 358; Kelly v. South- 
ern Minnesota R. Co., 28 Minn. 98, 9 
NW 588; Phelps v. Mankato, 23 Minn. 
276. 

Miss.—Herecules Powder Co,  v. 
Wolf, 145 Miss. 388, 110.S 842; Kress 
v. Markline, 117 Miss. 37, 77 S 858; 
Vicksburg R., etc., Co. v. Miles, 88 
Miss. 204, 40 S 748. 

Mo.—Hebenheimer v. St. Louis, 269 
Mo. 92, 189 SW 1180 [overr Goble v. 
Kansas City, 148 Mo. 470, 50 SW 84]; 
Charlton v. St. Louis, etc., R. Co., 200 
Mo. 413, 98 SW 529; Winkle v. George 
B. Peck Dry Goods Co., 1382 Mo. A. 
656, 112 SW 1026; Dunham v. Wabash 
R. Co., 126 Mo. A. 643, 105 SW 21 
[dist Goble v. Kansas City, 148 Mo. 
470, 50 SW 84]; McGinnis v. R. M. 
Rigby Printing Co., 122 Mo. A. 227, 
99 SW 4; Golden v. Chicago, etc., R. 
Co., 84 Mo. A. 59; Golden v. Clinton, 
54 Mo, A. 100. But see Stout v. Co- 
lumbia, 118 Mo. A. 439, 94 SW 307; 
Smart v. Kansas City, 91 Mo. A. 586 
(in each of which such evidence was 
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fects or a general defective condition in other por- 


tions of a place or structure,°® or in other appli- 


Evidence of the existence of de- 


held inadmissible, as tending to raise 
collateral issues). 

Mont.—Robinson vy. F. W. Wool- 
worth Co., 261 P 253; Higley v. Gil- 
mer, 3 Mont. 90, 35 AmR 450 [rev 
on other grounds 110 U. S. 47, 3 SCt 
471, 28 L. ed. 62]. 

Nev.—Powell _v. Nevada, etc., R. 
Co., 28 Nev. 40, 78 P 978, 28 Nev. 305, 
82 P ae 

N. H.—Cook v. New Durham, 64 N. 
H. 419, 13 A 650; Darling v. West- 
moreland, 52 .N. H. 401, 13 AmR 55 


{refusing to foll Hubbard v. Concord, 


35 N. H. 52, 69 AmD 520 (where it 
was held that such evidence was in- 
competent, on the ground that it in- 
volves collateral poset ae See Went- 
worth v. Smith, 44 N. H. 419, 82 AmD 
228 (dictum). 

N. Y.—Brady v. Manhattan R. Co., 
127 N. Y. 46, 27 NE 368; McCarragher 
v. Rogers, 120.N. ¥. 526, 24 NE 812; 
Baird v. Daly, 68 N. Y. 547; Glynne v. 
National Exhibition Co., 204 App. 
Div. 757, 198 NYS 751; Walker v. 
Newton Falls Paper Co., 111 App. Div. 
19, 97 NYS 521; Champlin v. .Penn 
Yan, 34 Hun 33 [aff 102 N. Y. 680 
mem]; Quinlan v. Utica, 11 Hun 217 
[aff 74 N. Y. 603 mem]; Sherman v. 
Oneonta, 21 NYS 137 [att 142 N. Y. 
637 mem, 37 NE 566 mem]. But see 
Sherman v. Kortright, 52 Barb. 267 
(holding evidence of prior highway 
accidents inadmissible as not neces- 
sarily showing the condition of the 
place of the accidents at the time of 
the one in question); Holzhauser v. 
Brooklyn Heights R. Go., 43 Misc. 145, 
88 tay tg 269 (contra). 

C.—Perry v. Branning Mfg. Co., 
176 ‘N. C. 68, 97 SE 162; Cashwell v. 
Fayetteville Pepsi- Cola Bottling 
Works; 174 N. 'C. 324,93 (SE 901; 
Leathers vy. Blackwell Durham To- 
bacco Co., 144 N. C. 330, 57 SE 11); 9 
LRANS 349: Dorsett v. Clement- Ross 
Mfg. Co., 131 N.C. 254, 42 SH 612; 
Harrell v. Albemarle, etc., RIC: 110 
N. C. 215, 14 SE 687. 

Oh.—Findlay Brewing Co. v. Bauer, 
50 Oh. St. 560, 35 NE 55. See Lake 
Shore, etc., R. Co: v. Gaffney, 9 Oh. 
CENCE 39, 6 Oh, Cir, Dec. 94 (dic- 
tum). 

Pa.—Potter v. Natural Gas Co., 183 
Pa. 575, 39 A 7; Piollet v. Simmers, 
106 Pa. 95, 51 AmR 496; Stover v. 
rae aig: Trust Co., 2 Pa. Dist. & Co. 

Porto Rico.—Roa v. Puig, 19 Porto 
Rico 366. 

Tenn.—John Gerber Co. v. Smith, 
150 Tenn. 255, 263 SW 974; Nash- 
ville R. Co. v. Howard, 112 Tenn. 
Ens 78 SW 1098, 64 LRA 437; Ellis 

otton Oil Co., 3 Tenn, Civ. A. 642. 
vex. —Texas, etc.,, R. Co. 'v. De 
Milley, 60 Tex. 194; "Missouri, ete., R. 
Co, v. Dunbar, 49 Tex, Civ. A. 12, 108 
Sw 500, 57 Tex. Civ. A. 411, 122 Sw 
574; Dallas Cons. Blectric St. R. Co. 
v. Broadhurst, 28 Tex. Civ. A. 630, 
68 SW 315; Belton vy. Turner, (Civ. 
A.) 27 SW 8381; And see Ware v. 
Shafer, (Civ. A.) 27 SW 764 [aff 88 
Tex, 44, 29 SW 756], (holding such 
evidence inadmissible to show that a 
defect or obstruction was of such 
character as to render defendant lia- 
ble). 

Utah.—Barlow v, Salt Lake, etce., 
R.’Co., 57 Utah 312, 194. P 665; Shu- 
gren v. Salt Lake City, 48 Utah 320, 
159 P 5380; Hurd v. Union Pac. R. Co., 
8 Utah 241, 30 P 982 

Vt.—Kent v. Lincoln, 82 Vt. 591. 

Wash.—Delaski v. Impr. Co., 70 
Wash; 143,°126° P 421; Syriac Vv. 
Engel, 34 Wash. 480, 76 P 

Wis.—Cook v. Doud, 47 ‘wis. 271; 
133 NW 40; Ccok v. Rice Lake Mill- 
ing, ete., Co., 146 Wis. 535, 130 NW 
953, 1382 NW 346, 32 LRANS 1225, 
AnnCas1912C 458; Randall v. North- 
western Tel. Co., 4 Wis. 140, 11 NW 
419, 41 AmR 17. But see Phillips Vv. 
Willow, 70 Wis. 6, 84 NW 731, 5 


AmSR 114 (contra). 

Eng.—Brown v. Eastern, 
Cos: 22..Q.0B) Dp 391i 

Compare Weber v. Union Dev., etc. 
Co., 118° La. 17, 42 S652, 12 AnnCas 
1012 (where no’ objection was made 
to such evidence). 

But see Bobbink v. Erie R. Co., 75 
N. J. L. 9138, 69 A 204 (contra). . 

And see cases infra this section, 

“It is a well-established principle 
that collateral evidence is admissible 
to show the happening of prior oc- 
currences of a similar character un- 
der the same circumstances as. the 
one involved, upon the ground that 
it tends to show that the place of 
the accident had been demonstrated 
to be’ unsafe and dangerous.” In- 
dianapolis, etc., Tract.’ Co. v. Mont- 
fort, 80 Ind. A. 639, 139 NE 677, 678. 

[a] “One of the leading cases 
holding testimony of this character 
admissible is that of Darling v. West- 
moreland, 52 N. H. 401, 13 AmR 55.’ 
Kress v. Markline, 117 Miss. 37, 47, 
77 S 858. 

[b] “Frequency of accidents at a 
particular place would seem to be 
good evidence of its dangerous char- 
acter,—at least, it is some evidence to 
that effect.” District of Columbia v. 
Armes, 107 U, S. 519, 525, 2 SCt 840, 


27 L. ed. 618. 

[c]) Breaking of other rails in 
quick succession at the place where 
the breaking of a rail caused the de- 
railment of a train and plaintiff's in- 
jury may be shown to raise an infer- 
ence that the roadway was defective 
at that point. Cleveland, etc., R. Co. 
v. Newell, 104 Ind. 264, 3 NE 836, bt 
AmR 312. 

{d] Other derailments of car.— 
Where plaintiff was injured by the de- 
railment of a trolley car, evidence 
that on the same night the car had 
jumped the track at other places’ 
along its route is admissible in sup- 
port.of plaintiff's allegation that the 
gauge of the track was too narrow, 
rendering the car lable to derailment. 
Bast St. Louis, ete., R. Co. v. Zink, 
133 Tll.-A. 127 [aff 229 Ill. 180, 82 
NE 283]. 

Evidence of other fires caused by 
operation of railroad trains see Rail- 
roads [33 Cyc 1371]. 


étes, RR: 


57. Abbott v.. Detroit, 150 Mich. 
245, 113 NW.1121. 
58. Cal.—Robinson _ vy. Western 


States Gas, etc., Co., 184 Cal, 401, 194 
P 89. Compare McGraw v. Friend, 
etc., Lumber Co., 120 Cal. 574, 52 P 
1004 (where it was said that, while 
evidence of a subsequent accident at 
the same place may tend to show its 
dangerous condition, it also tends to 
show contributory negligence in being 
at the place in question, an unfinished 
sidewalk, and so was not prejudicial 
to defendant). 


Tll.—Aurora v. Brown, 12 Ill. A. 
122 [aff 109 Ill. 165]. 
Mich.—Ainsworth v. Hover, 162 


Mich. 135, 127 NW 325. 

Mont.—Robinson v. F.. W. Wool- 
worth Co., 261 P:.253. 

N. Y.—Hoy t v. New York, etc., R. 
Co.,\118 N. y 399,28 NE 56D. 

N. C.—Leathers v. Blackwell Dur- 
ham Tobacco Co., 144 N. C. 330, 57 SE 
11, 9 LRANS 349. 

Wis.—Cook v. Doud, 147 Wis. 271, 
133 NW 40. 

See Bailey v. Trumbull, 31 Conn. 
581 (where no objection to such evi- 
dence was made). 

But see Black Diamond Coal, etc., 
Co. v. Price, 108 SW 345, 338 KyL 
334; Hathaway v. Chandler & Co., 
Inc., 229 Mass. 92, 118 NE 273 (both 
contra). 

59. Standard Cotton Mills v. 
Cheatham, 125 Ga. 649, 54 SE 650; 
Emporia v. Kowalski, 66 Kan. 64, 69, 
71 P 232; Rose v. St. Louis, 152° Mo, 
602, 54 Sw 440. 

“Where the condition of the prem- 
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ances,°° is sometimes admissible to show the defec- 
tive condition of the particular place or portion 
or the particular appliance in question, where the 
nature of the subject matter is such that the exist- 
ence of the defect in question may reasonably be 
inferred from such evidence,*! but not otherwise.®? 
Other attacks or injuries by an animal upon other 
persons may be shown to prove its vicious or danger- 


ous disposition.®* 
Different kind of accident. 


the dangerous character 


ises, structure or appliances at the 
time and place of the injury are in 
question, evidence tending to 
show the condition of other portions 
of the premises or structure than 
that which immediately caused the 
injury [is admissible], if therefrom 
the condition of that portion directly 


involved at the time of the injury 
can be reasonably inferred.” Em- 
poria v. Kowalski, supra. 

[a] Illustrations. — (1) Where 


plaintiff was injured by the fall of 
an electric light pole, part of a city 
system, evidence of the condition of 
other poles removed from the ground 
at the same locality about the same 
time is admissible to show the defec- 
tive condition of the pole which fell. 
Emporia v. Kowalski, 66 Kan. 64, 71 
RP 232. (2) Where plaintiff was in- 
jured by a machine which was out 
of alignment, so that it operated de- 
fectively, evidence that other ma- 
chines of the same nature in the mill 
were similarly out of alignment is 
admissible in support of the conten- 
tion that the floor of the mill sagged. 
Standard Cotton Mills v. Cheatham, 
125 Ga, 649, 54 SE 650. (3) The de- 
fective and rotten condition of the 
stones which fell from a cornice may 
be shown by one injured thereby, al- 
though he could not identify the par- 
ticular stone which struck him, espe- 
cially since he may have been struck 
by a good stone which fell as the 
result of the bad condition of the 
stones adjoining it in the cornice. 
ae v. St. Louis, 152 Mo. 602, 54 SW 
440. 


Prior or subsequent condition of 
particular place or appliance’ see 
supra §§ 801, 802. 

Similar defects or conditions in: 
Railroad track or roadbed see Car- 

riers § 1443. 

Streets or sidewalks see Municipal 

Corporations § 2021. 


60. Franklin v. Missouri, etc., R. 
Co., 97 Mo. A. 473, 71 SW 540. 
{a] Illustration.—Where plaintiff 


was injured by the chipping off of a 
piece of steel from the head of a 
maul which he was using to drive 
spikes in laying railroad rails, evi- 
dence that the other mauls supplied 
to, and used by, the construction gang 
were chipped and scaled off is admis- 
sible in support of plaintiff’s conten- 
tion that the maul furnished him 
was defective in that it was brittle, 
fragile, and insufficiently tempered. 
Franklin v. Missouri, etc., R. Co., 97 
Mo. A. 473, 71 SW 540. 

61. See cases supra notes 59, 60. 

62. United Electric Light, etc., Co. 
v. State, 100 Md. 634, 60 A 248. 

63. Robinson v. Marino, 3 Wash. 
434, 28 P 752, 28 AmSR 50. 

Evidence of vicious disposition of 
animal in general see Animals § 368. 


64. Funston v. Hoffman, 232 M11. 
360, 838 NE 917; Kelly v. Southern 
Minnesota R. Co., 28 Minn. 98, 9 NW 


588; Flodin vy. Verdi Lumber Co., 37 
Nev. 294, 142 P 531; Haleem v. Gold, 
167 NYS 907. 

[a] MTllustrations.—(1) In an ac- 
tion for injuries received when an in- 
clined ramp or runway from the side- 
walk up to the level of the threshold 
of defendant’s door slipped away as 


a ieee 


The occurrence of an 
accident of a different nature and differently caused 
from the one in question may not be shown to prove 
of a particular 
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place, 


plaintiff stepped on it, evidence that 
another person had slipped upon, or 
stumbled over, the ramp on another 
occasion is inadmissible to show its 
dangerous character. Haleem v. Gold, 
VO NYS) 3907. (2) On the issue 
whether the outlet of a tile drain was 
stopped up and caused plaintiff's land 
to be flooded, evidence of the flood- 
ing of other farms in the vicinity, not 
connected with the drain in question, 
is inadmissible. Funston v. Hoffman, 
232 Ill. 360, 883 NE 917. 

65. Evidence of similar accidents 
asi showing dangerous character or 
condition of place, method, or appli- 
ance see supra § 811. 

66. Ark.—Chicago Mill, etc., Co. v. 
Ross, 99 Ark. 597, 189 SW 632; Little 
Rock, etc., R. Co. v. Harrell, 58 Ark. 
454, 25 SW 117 

Cal. —Long v. John Breuner Co., 26 
Cal. A.9 630,172 P1132; Murray Vv. 
Llewellyn Iron Works Co., 4 Cal. A. 
41, 87 P 202. 

T1l.—Moore v. Bloomington, etc., R. 


Co.; 295 Ill. 63, 128 NE. 721; Cooper Vv. 
Randall, 59 Til, OLE Rockford Gas 
Light, etc., Co. v. Ernst, 68 Ill. A. 


300; Chicago Anderson Pressed Brick 
Co. v. Reininger, 41 Ill. A. 324 [aff 
ae Ill, 334, 29 NE 1106, 33 AmSR 

49]. 

Md.—American Pav., etc., Co. v. 
Davis, 127 Md. 477, 96 A 623. But 
see Baltimore, etc., R. Co. v. Wood- 
ruff, 4 Md. 242, 59 AmD 72 (contra). 

ass.—Shea v. Glendale Elastic 
Fabrics Co., 162 Mass. 463, 38 NE 
1123; Baxter v. Doe, 142 Mass. 558, 
8 NE 415, 

Mich.—Robbins v. Magoon, 
Co., 193 Mich. 200, 159 NW 323. 

Miss.—Hill v. Jackson Light, etc., 
Co., 110 Miss. 388, 70 S 401; Vicks- 
burg R., etce., Co. v. Miles, 88 Miss. 
204, 40 S 748. 

Mo.—Campbell v. Missouri Pac. R. 
Co., 121 Mo. 340, 25 SW 936, 42 AmSR 
530,:25 LRA 175. 

Nev.—Longabaugh vy. Virginia City, 
ete; pro, SiNevig TL: 

N. Y.—Evans v. Keystone Gas Co., 
148 N. Y. 112, 42 NE 513, 51 AmSR 
681, 30 LRA 615; Field v. New York 
Cent, Ri vows 32 N. Y. 339; Hinds v. 
Barton, 25 N. Y. 544; Sheldon v. Hud- 
son River R. Co., 14 N. Y. 218, 67 
AmD 155. Compare Hovell v. Ever- 
greens, 242 N. Y. 216, 151 NE 212 
(where, in an action for damages to 
plaintiff's buildings caused by a fire 
alleged to have been started in de- 
fendant’s grounds and negligently 
permitted to escape therefrom, evi- 
dence of prior nonnegligent fires on 
defendant’s property on previous oc- 
casions was held inadmissible, the 
fact that there had been such previ- 
ous fires not tending to show the 


etc., 


manner in which the fire started 
which destroyed plaintiff's build- 
ings). 

Oh.—Newburg Brick, etc, Co. v. 


Chojnicki, 14 Oh. Cir. Ct. N. S. 599, 
33 Oh. Cir, Ct. 356 [aff 83 Oh. St. 450 
mem, 94 NE 1112 mem]. 

Okl.—Rocky Mountain Drilling Co. 
v. Lindsey, 98 Okl. 34, 224 P 167. 

Or.—Koontz v, Oregon R:; ete, Co, 
20 Or, 8, 28 P 820. 

Ri AL. — Staples v. Rhode Island Sub- 
urban R. Co., 67 A 431; Smith v. Old 
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method, or appliance.* 

[§ 812] ee. To Show Cause of Accident or In- 
jury.*° Upon the question of the cause of a particu- 
lar accident or injury, evidence of the prior,®® con- 
temporaneous,®* or subsequent®* occurrence and cau- 
sation of other similar accidents or injuries is 
admissible in a proper case. 

[§ 813] ff. To Show Knowledge or Notice.°° 
Where knowledge or’ notice of ‘a danger or defect 
is in issue, evidence of the occurrence or near oc-~ 
currenée of other accidents or injuries at a particu- 
lar place or from the doing of a particular act or 
the employment of a particular method or appliance 


Colony; -ete57R. :Co.,:10° RAW 222 

Vt.—Hoskinson v. Central Vermont 
R. Co., 66 Vt. 618, 30 A 24. 

Wash.—Yamamoto v. Puget Sound 
Lumber Co., 84 Wash. 411, 146 P 
861. But see Wilkie v. Chehalis 
County Logging, etc., Co., 55 Wash. 
324, 104 P 616 (holding such evidence 
inadmissible). 

Wis.—Cook v. Doud, 147 Wis. 271, 
133 NW 40. 

[a] Acts of striking workmen.— 
When a derrick used in construction 
work fell during the progress of a 
strike, evidence that on two previous 
occasions during a strike some one 
had cut the supporting ropes of the 
derrick is admissible in support of 
defendant’s contention that strikers 
caused the accident in question by 
tampering with the supporting tim- 
bers of the derrick. Eder v. Post, 
135 App. Div. 859, 120 NYS 139. 

[b] Cause of fire—(1) ‘Evidence 
that fires other than the one in con- 
troversy were started from a fire 
which is charged to have set the one 
in controversy is received, ‘as tend- 
ing to prove the possibility and a 
consequent probability,’ of the latter 
fire having been set by the same 
fire which started the other.” J. Q. 
Lloyd Chemical Co. v. G. Mathes, etc., 
Rag Co., 145 Mo. A. 675, 688, 123 SW 
528. (2) “The rules of law applied 
in an action against railway com- 
panies for fires started by locomo- 
tives are somewhat exceptional.” J. 
Q. Lloyd Chemical Co. v. G. Mathes, 
ete., Rag Co., supra. (3) Admissi- 
bility of evidence of other fires in 
actions against railways for fires 
claimed to have been caused by loco- 
motives see Railroads [33 Cyc 1371]. 

67. Ill—Lowe v. Alton Baking, 
etc., Co., 158 Ill. A. 458. 

Ky.—Sterns Coal Co. v. Evans, 111 
SW 308, 33 KyL 755. 

N. Y.-Faucett v. Nichols, 64 N. Y. 


877. 
Or.—Kelty v. Fisher, 101 Or. 110, 
199) P 1ss. 


Vt.—Trow v. Thomas, 70 Vt. 580, 
41 A 652. 

[a] Poisoning of other persons.— 
Where plaintiff alleged that the cause 
of his illness was the unsanitary con- 
dition of cans in which ice cream 
furnished by defendant was packed, 
evidence that other persons who par- 
took of the ice cream with plaintiff 
were similarly made ill is admissible 
to show causation. Lowe vy. Alton 
Baking, etc., Co., 158 Til. A. 458. 

[b] Other incendiary  fires.—In 
support of the contention that a fire 
was incendiary and so nonnegligent, 
evidence is admissible of a similar 
fire set by an incendiary in a near-by 
building on the same night by means 
similar to those claimed to have 
started the fire in question. Faucett 
v. Nichols, 64 N. Y. 377. 

68. Butcher v. Vaca Valley, etc., 
R. Co., 67 Cal.:518, 8 P 174:: Koontz 
v. Oregon R., etc., Co., 20 Or. 3) 23 
P 820; Murray v. Frick, 2hiawa: 190, 
120. 2A 47, 29 ALR 74; ‘Smith v. Old 
Colony, ete., R. Co., 10 R. I, 22. 

69. Evidence of knowledge or no- 
tice generally see supra § 807. 

Imputed knowledge of danger or de- 
fect see supra § 27. 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 


§ 813] 


on occasions prior to the one in question,” or evi- 
dence of the existence of other defects in appliances, 
similar to that in question and similarly used,” or 


70. U. S.—Winona v. Botzet, 169 
Fed. 321, 94 CCA 563, 23 LRANS 204; 
Chicago Great Western R. Co. v. Mc- 
Donough, 161 Fed. 657, 88 CCA 517; 
“Osborne v. Detroit, 32 Fed. 36 Lrev 
on other grounds 135 U. §. 492, 10 
SCt 1012, 34 L. ed. 260]. 

Ala.—Jefferson Dairy Co. v. Tho- 
mas, 214 Ala. 305, 107 S 449; Supreme 
Lodge of World L. O. M. v. Gustin, 
203 Ala. 246, 80 S.84; Southern Coal, 
etc., Co. v. Swinney, 149 Ala. 403, 
42 S 808; Louisville, ete, R. Co. v. 
Pinte 91 Ala. 112, 8 S 871, 24 AmSR 
Ark.—Hayes v. Brandt, 80 Ark. 592, 
98 SW 3868; Little Rock, etc., R. Co. v. 
Harrell, 58 Ark, 454, 25-SW 117. 

Cal.—Malone v. Hawley, 46 Cal. 
409; Long v. John Breuner Co., 36 
Cal. A. 630, 172 P 1132. : 

Colo.—Hotchkiss Mt. Min., etc., Co. 
v. Bruner, 42 Colo. 305, 94 P 331; 
Colorado Mortg., ete., Co. v. Rees, 21 
Colo, 435, 42 P 42, 

D. C.—District of Columbia v. Dur- 
yee, 29 App. 327, 10 AnnCas 675. 

Ill.—Moore v. Bloomington, etc., R. 
Co., 295 Ill. 63, 128 NE 721; Chicago 
v. Jarvis, 226 Il]. 614, 80 NE 1079; 
Franke vy. Hanly, 215 Ill. 216, 74 NE 
180; Bloomington v. Legg, 151 Ill. 9, 
37 NE 696, 42 AmSR 216; Chicago v. 
Powers, 42 Ill. 169, 89 AmD 418; Mc- 
Cracken v. Farmers’ Grain Co., 215 
Ill. A. 551; Petty v. Stebbins, 164 Ill. 
A, 439; Strong v. Armour, 154 Ill. A. 
649; Vance v. Monroe Drug Co., 149 
Ill. A. 499; Schlesinger v. Scheune- 
mann, 114 Ill. A. 459. See Stolarez 
v. Interstate Iron, etc., Co., 207 Ill. A. 
7 


Ind.—Salem Stone, ete., Co. v. Grif- 
fin, 139 Ind. 141, 38 NE 411; Goshen 
v. England, 119 Ind. 368, 21 NE 977, 
5 LRA 253; Louisville, etc., R. Co. v. 
Wright, 115 Ind. 378, 16 NE 145, 17 
NE 584, 7 AmSR 432; Ft. Wayne v. 


Coombs, 107 Ind. 75, 7 NE 743, 57 
AmR 82; Cleveland, ete., R. Co. v. 
Newell, 104 Ind. 264, 3 NE 836, 54 


AmR 312; Nave v. Flack, 90 Ind. 205, 
46 AmR 205; Delphi v. Lowery, 74 
Ind. 520, 39 AmR 98; Falender v. 
Blackwell, 39 Ind. A. 121, 79 NE 393; 
Toledo, etc., R. Co. v. Milligan, 2 Ind. 
A, 578, 28 NE. 1019. 
Iowa.—Yeager v. Spirit Lake, 115 
Iowa 593, 88 NW 1095; Cameron v. 
Bryan, 89 Iowa 214, 56 NW 434; Rob- 
inson v. Chicago, ete., R. Co., 79 Iowa 
495, 44 NW 718; Moore v. Burlington, 
49 Iowa 136. But see Potter v. Cave, 
123 Iowa 98, 101, 98 NW 569 (holding 
such evidence inadmissible to show 
notice of the dangerous condition of 
a stairway, on the ground that “the 
question was not as to whether de- 
fendant had reason to believe the 
stairway to be dangerous, but whether 
it was in fact maintained in a dan- 
gerous condition. If dangerous in 
fact, his knowledge would be imma- 


terial’). 
Ky.—Black Diamond Coal, etc., Co. 
v. Price, 108 SW 345, 33 KyL 334; 


Yates v. Covington, 119 Ky. 228, 83 
SW 592, 26 KyL 1154; Crigler v. Ford, 
82 SW 599, 26 Kyl 784; Murray v. 
Young, 12 Bush 3837. 

Mich.—Noble v. Detroit Taxicab, 
ete., Co.; 222 Mich. 414, 192 NW 709, 
711 [cit Cyc]; Sabin v. Southard, 218 
Mich. 227, 187 NW 841; Branch v. 
Klatt, -173 Mich. 31, 138 NW _ 263 
[disappr Langworthy v. Green Tp., 88 
Mich. 207, 50 NW 130; Early v. Lake 
Shore, etc., R. Co., 66 Mich. 349, 33 
NW 813]; Mayer v. Detroit, etc., R. 
Co., 142 Mich. 459, 105 NW 888; Cas- 
terton v. American Blower Co., 142 
Mich. 407, 106 NW 61; Moore v. Kala- 
mazoo, 109 Mich. 176, 66 NW 1089; 
Alberts v. Vernon, 96 Mich. 549, 55 
NW 1022; Corcoran v. Detroit, 95 
Mich. 84, 54 NW 692; Retan v. Lake 
Shore, etc., R. Co., 94 Mich. 146, 53 
NW 1094; Lombar v. East Tawas, 86 
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Mich. 14, 48 NW _ 947; Wormsdorf v. 
Detroit City R. Co., 75 Mich. 472, 42 
NW 1000, 18 AmSR 453; Knowles v. 
Mulder, 74 Mich. 202, 41 NW 896, 16 
AmSR 627; Smith v. Sherwood. Tp., 
62 Mich. 159, 28 NW 806. 

Minn.—Wiita v. Interstate Iron Co., 
103 Minn. 303, 115 NW 169, 16 LRANS 
128; Burrows v. Lake Crystal, 61 
Minn. 357, 638 NW 745; Phelps v. 
Winona, ete., R. Co., 37 Minn. 485, 35 
NW 273, 5 AmSR 867. 

Miss.— Hercules Powder Co. v. 
Wolf, 145 Miss. 388, 110 S 842. 

Mo.—Winkle v. George B. Peck Dry 
Goods Co., 182 Mo. A. 656, 112 SW 
1026; Short v. Bohle, 64 Mo, A. 242. 

Mont.—O’Flynn y. Butte, 36 Mont. 
493, 93 P 648. 

N. H.—Presby v. Grand Trunk R. 
Co., 66 N. H. 615, 22 A 554; Willey v. 
Portsmouth, 35 N. H. 303. 

N. J.—Exton v. New Jersey Cent. 
R. Co., 62 N. J. .L._7, 42 A 486. 

N. Y.—Dye v. Delaware, etc. R. 
Co., 130 N. Y. 671 mem, 29 NE 320; 
Meiers v. Fred Koch Brewery, 180 
App. Div. 450, 167 NYS 740 [aff 229 
N. Y. 10, 127 NE: 491,13. ALR 623]; 
Withers v. Brooklyn Real Est. Exch., 
106 App. Div. 255, 94 NYS 328; 
Vandecar v. Universal Trust Co., 80 
App. Div. 274, 80 NYS 290; Corson v. 
New York, 78 App. Div. 481, 79 NYS 
604, 113 App. Div. 679, 99 NYS 921; 
Larkin v. O’Neill, 48 Hun 591, 1 NYS 
232 [rev on other grounds 119 N. Y. 
221, 22 NE 563]; Keenan v. Gutta 
Percha, ete., Mfg. Co., 46 Hun 544 [aff 
120 N. Y. 627 mem, 24 NE 1096 mem]; 
Stebbins v, Oneida, 1 Silv. Sup. 240, 
5 NYS 483; Brady v. Manhattan R. 
Co., 15 Daly 272,°6 NYS 533 [rev on 
other grounds 127 N. Y. 46, 27 NE 
368]; Glassman v. Surpless, 53 Misc. 
586, 103 NYS 789; Holzhauser v. 
Brooklyn Heights R. Co., 43 Misc. 
145, 88 NYS 269; Morrow v. West- 
chester Electric R. Co., 30 Misc, 694, 
63 NYS 16 [aff 54 App. Div. 592, 67 
NYS 21 (aff 172° Ne YY: 
NE 1119 mem)]. 

N. C.—Leathers v. Blackwell. Dur- 
ham Tobacco Co., 144 N. C. 330, 57 SH 
11, 9 LRANS 349; Dorsett v. Clement- 
rege Mfg. Co., 131 N. C. 254, 42 SE 
12. 

Oh,—Findlay Brewing Co. v. Bauer, 
50 Oh. St. 560, 85 NE 55, 40 AmSR 
686. 

Pa.—Reid v. Linck, 206 Pa. 109, 55 
A 849; Fitzgerald v. Edison Electric 
Tllum. Co., 200 Pa. 540, 50 A 161, 86 
AmSR 732; Carson v. Godley, 26 Pa. 
111, 67 AmD 404; Rinker vy, Colonial 
Iron Co., 68 Pa. Super. 258; Stover v. 
Colonial Trust Co., 2 Pa, Dist. & Co. 
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Porto Rico.—Roa v. Puig, 19 Porto 
Rico 366. 

Ss. D.—Waterhouse v. Jos. Schlitz 
Brewing Co., 16 S. D. 592, 94 NW 587. 

Tenn.—John Gerber Co. v. Smith, 
150 Tenn. 255, 263 SW 974; Nashville 
R. Co. v. Howard, 112 Tenn, 107, 78 
SW 1098, 64 LRA 437; Ellis v. Cotton 
Oil Co., 3 Tenn. Civ. A. 642. 

Tex.— Ft. Worth,”-\ete.; Re Copy: 
Measles, 81 Tex. 474, 17 SW 124; Dal- 
las v. McCullough, (Civ. A.) 95. SW 
1121; North Texas Constr. Co. Vv. 
Crawford, 39 Tex. Civ. A. 56, 87 SW 
223; Dallas Cons. Electric St. R. Co. 
v. Broadhurst, 28 Tex. Civ. A. 630, 
68 SW 315; Ware v. Shafer, (Civ. A.) 
27 SW 764 [aff 88 Tex. 44, 29 SW 
756]. 

Utah.—Shugren v. Salt Lake City, 
48 Utah 320, 159 P 530; Hurd v. Union 
Pac, R. Co., 8 Utah 241, 30 P 982, 
Compare Barlow v. Salt Lake, etc., R. 
Co., 57 Utah 312, 194 P 665 (holding 
that evidence of a near accident to 
another person was inadmissible to 
show notice of a dangerous condition, 
where notice was immaterial under 
the facts of the case). @ 
om 


Va.—Richmond R., etc., 


638 mem, 65, 


N. 
v. IN. Y. 558, 22 NE 1095, 15 AmSR 442; 
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at a place near to the place of the accident or in- 
jury complained of or another portion of the same 
structure,” is admissible to show that the person 


Bowles, 92 Va. 738, 24 SH 388. 

Wash.—Henry y. Navy Yard Route, 
94 Wash. 526, 162 P 584; Armstrong 
v. Yakima Hotel Co., 75 Wash. 477, 
135 P 233; Franklin y. Engel, 34 
Wash. 480, 76 P 84; Smith v. Seattle, 
33 Wash, 481, 74 P 674; Piper v. Spo- 
Kane, 22 Wash. 147, 60 P 138; Elster 
v. Seattle, 18 Wash. 304, 51 P 394. 

Wis.—Cook v. Doud, 147 Wis. 271, 
133. NW 40, 

But see Burnside v. Everett, 186 
Mass. 4, 71 NE 82 (holding that evi- 
dence that on a prior occasion a 
sewer had overflown was inadmissible 
to show notice to the city that the 
sewer was apt to overflow again or 
was defective). 

[a] A single prior accident may 
suffice to show that in the exercise of 
ordinary care the person charged 
should have been thereby given no- 
tice of the danger in question. Strong 
*v. Armour, 154 Ill, A. 649. 

71. Franklin v. Missouri, ete., R. 
Co., 97 Mo, A. 473, 71 SW 540. 

72. U. S.—Valley R. Co. v. Kee- 
gan, 87 Fed. 849, 31 CCA 255. 

Colo.—Burchmore v. Antlers Hotel 
Co., 54 Colo. 314, 130 P 846. 

Ill.—Taylorville v. Stafford, 196 Ill. 
288, 63 NE 624; Savanna v. Trusty, 93 
Ill. A. 487; Shelbyville v. Brant, 61 
Ts Acid 53" 

Ind.—Southern R. Co. v. Sittasen, 
(A.) 74 NE 898; Logansport, ete., 
Natural Gas Co. v. Coate, 29 Ind. A 
299, 64 NE 638; Alexandria Min., etc., 
Co. v. Irish, 16 Ind. A. 534, 44 NE 680. 

Iowa.—Farrell v. Dubuque, 129 
Iowa 447, 105 NW 696; Kircher v. 
Larchwood, 120 Iowa 578, 95 NW 184; 
Beaver v. Hagle Grove, 116 Iowa 485, 
89 NW 1100;-Yeager v. Spirit Lake, 
115 Iowa 593, 88 NW 1095; Hunt v. 
Dubuque, .96 Iowa 314, 65 NW 319; 
Aryman v. Marshalltown, 90 Iowa 
350, 57 NW 867; Smith v. Des Moines, 
84 Iowa 685, 51 NW 177; Munger v. 
Waterloo, 88 Iowa 559, 49 NW 1028; 
McConnell v. Osage, 80 Iowa 293, 48 
NW 550, 8 LRA 1778; Armstrong vy. 
Ackley, 71 Iowa 76, 32 NW 180. But 
see Goodson v. Des Moines, 66 Iowa 
255, 23 NW 655; Conklin v. Marshall- 
town, 66 Iowa 122, 23 NW 294; Rug- 
gles v..-Nevada, 63 Iowa 185, 18 NW 
866 (all holding that by reason of 
near-by defects defendant was not 
bound to know of the particular de- 
fect complained of, and evidence of 
such other defects was accordingly 
inadmissible). 

Mich.—Williams v.* Lansing, 152 
Mich. 169, 115 NW 961; Epelett v. 
Sault Ste. Marie, 144 Mich. 392, 108 
NW 360; Hunter v. Ithaca, 141 Mich. 
539, 105 NW 9; Snyder v. Albion, 113 
Mich. 275, 71 NW 475; Moore v. Kala- 
mazoo, 109 Mich. 176, 66 NW. 1089; 
Will v. Mendon, 108 Mich, 251, 66 NW 
58; Strudgeon v. Sand Beach, 107 
Mich. 496, 65 NW 616; Hdwards v. 
Three Rivers, 102 Mich, 153, 60 NW 
454; Tice v. Bay City, 84 Mich. 461, 
47 NW 1062; O’Neil v. West Branch, 
81 Mich. 544, 45 NW 1028; Grand 
Rapids v. Wyman, 46 Mich. 516, 9 
NW 833. 

_ Minn.—Kellogg v. Janesville, 34 
‘Minn. 132, 24 NW 359; Gude v. Man- 
kato, 30 Minn. 256, 15 NW 175. 

Mo.—Huff v. Marshall, 97 Mo. A. 
542, 71 SW 477; Smallwood v. Tipton, 
63 Mo. A. 234. Compare Hawkins v. 
Missouri Pac. R. Co., 182 Mo. A. 323, 
170 SW 459 (holding that, where the 
absence of a cotter pin in a bolt on 
a freight car caused plaintiff's in- 
juries, evidence that cotter pins were 
missing from other bolts on the car 
is admissible as tending to show that 
no proper inspection of the car had 
been made). 

N. M.—Roswell v. Davenport, 14 
N./M. 91, 89 P 2586. 

Y.—Pettengill v. Yonkers, 116 
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charged knew or should have known of the danger 
therein or thereat,’* provided the former accidents 
or other defects were of such nature or occurred or 
existed under such circumstances that he knew or 
should have known of them and that their occur- 
rence or existence indicated the existence of the 
danger in question.74 Evidence of other accidents or 
injuries occurring subsequent to the one in question 
is not admissible on the issue of knowledge.” 


A previous action for damages, 


defendant before plaintiff’s injury by another per- 
son than plaintiff, for injuries received as the result 
of the same dangerous or defective condition as that 
upon which plaintiff’s action 1s founded, may be 
shown for the purpose of proving notice to defend- 


ant of such condition.7® 


[§ 814] gg. To Show Failure To Take Precau- 
Evidence of the prior occurrence of acci- 


tions.”* 
McGuire v. Ogdensburg, etc., R. Co., 
18-NYS 313. 

N. D.—Chacey v. Fargo, 5 N. D. 
173, 64 NW 932. 

Okl.—Kingfisher y. Altizer, 13 Okl. 
121, 74 P 107. 

Pa.—Reiss v. Lancaster, 203 Pa. 


260, 52 A 201; North Manheim Pp.) Vie 
Arnold, 119 Pa. 380, 13 A 444, 4 AmSR 
6 

R. I1.—McGarrity v. New York, etc., 
RCo, 25 -R.|.1.'269, 55° A 718. 

S. D.—Fritz v. Watertown, 21 S. D. 
280, 111 NW 680. 

Tenn.—lIllinois Cent. .R. Co. v. 
Wyatt, 104 Tenn. 432, 58 SW 308; 
oe bs v. Jackson, 93 Tenn. 62, 23 Sw 


Ninex freeads. ete., R. Co. v. De Mil- 
ley, 60 Tex. 194; Rockwall v. Heath, 
(Civ. A.) 90 sw 514; Belton v. Tur- 
ner, (Civ. A.) 27 SW 831. 

Vt.—Brown v. Swanton, 69 Vt. 53, 
387 A 280. 

Wash. —Shearer v. 31 
Wash, 370, 72 P 76. 

Wis.—Pumorlo v. Merrill, 125 Wis. 
102, 103 NW 464; Lyon v. Grand 
Rapids, 121 ‘Wis. 609, 99 NW. 311; 
Mauch v. Hartford, 112 Wis. 40, 87 
NW 816; Propsom v. Leatham, 80 
Wis. 608, 50 NW 586; Shaw-v. Sun 
Prairie, 74 Wis. 105; 42 NW 271; 
Spearbracker v. Larrabee, 64 Wis. 
573, 25 NW 6555. 

[a] As indicating a general de- 
fective condition, the fact that other 
poles near to the one whose fall 
caused plaintiff's injury had them- 
selves fallen on prior occasions and 
were found to be rotten at the base 
is admissible to show defendant’s no- 
tice of the dangerous condition of the 
poles in the locality in question. 
Evansville, etc., Tract. Co. v. Mont- 
gomery, 50 Ind. A. 528, 98 NE 731. 

Prior or subsequent condition of 
particular place or appliance see 
supra §§ 801, 802. 

73. Continuance of defect or con- 
dition. as charging party with notice 
see supra § 27. 

74, See cases supra notes 70-72, 
Compare Bridger v. Asheville, ete., R. 
Co., 27 S. C. 456, 3 SE 860, 13 AmSR 
653 (holding that evidence of the oc- 
currence of prior accidents on defend- 
ant’s turntable, where plaintiff was 
injured, is inadmissible where no 
knowledge of such accident 
brought home to defendant), 

“The occurrence of former injuries 
at the same place or machine, and 
the existence of defects in other parts 
of it, are... admissible... . The 
element (a) ... [the probability that 
the person received any impression 
of fact at all] requires that the prior 
injury or defect should be such as 
would probably lead to a general pub- 
lication of it or to a report being 
earried to the person charged (or his 
agent); and the element (b) ... [the 
probability that from the particular 
occurrence he would gain an impres- 


Buckley, 


was 


NEGLIGENCE . 


brought against 
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‘dents or injuries,”® or the existence of other de- 
fects,”® similar to the one in question, in an action. 
for damages or similarly caused, at or from a par- 
ticular place, method, or appliance, is admissible 
in a proper case to show that the person charged 
had not adopted proper precautions to prevent in- 
jury thereat or therefrom; and evidence of the sub- 
sequent occurrence of similar accidents or injuries 
has been held admissible for the same purpose; 
but there is authority to the contrary.*? 

[$ 815] (b) Absence. 
or injuries have occurred or defects existed at or 
from a particular place, method, or appliance, other 
than the one in question, in an action for damages 
caused by negligence, is ordinarily not admissible. 


+80 


Evidence that no accidents 


to show the freedom from negligence on the particu- 


sion as to the specific fact in ques- 
heed requires that the prior injury 

efect should be one which if 
known would naturally warn the per- 
son charged of the existence of the 
defect in question; for example, if it 
is an injury or ‘accident,’ it should 
have occurred in substantially the 
same place and mode; if it is another 
defect (as, in another part of the 
same sidewalk), it should be so 
closely associated with the one in 
question that the discovery of the 
former would naturally lead to the 
discovery of the latter or would warn 
of its existence.” Wigmore Ev. § 252, 


75. Cal.--Los Angeles Cemetery 
Assoc, v. Los Angeles, 103 Cal. 461, 
37 Px3Tb. 


Ga.—Augusta v. Lombard, 93 Ga. 
284, 20 SH 312. 

Ill.—Schlesinger v. Scheunemann, 
114 ll. A. 459. 

Ky.—Black Diamond Coal, ete., Co. 
v. Price, 108 SW 345, 33 KyL 334. 

Mich.—Branch v. Klatt, 173 Mich. 
31, 188 NW 263; McGrail v. Kalama- 
zoo, 94 Mich. 52, 53 NW 955. 

N. Y.—Johnson v. Manhattan R. 
Co., 52 Hun 111, 4 NYS 848. 

R. I1.—Smith v. Old Colony, ete., R. 
Coz h0 AR. Wy .22; 

Tex.—Missouri etc., R. Co. v, Staf- 


ford, (Civ. A.) 31 SW 319; Sills v. 
Ft. Worth, ete., R. Co., (Civ. A.) 28 
SW 908. 


But see Leathers v. Blackwell Dur- 
ham Tobacco Co., 144 N. C. 330, 339, 
57 SE 11, 9 LRANS 349 (where the 
court, holding evidence of prior acci- 
dents admissible to show the danger- 
ous character of a machine and de- 
fendant’s knowledge thereof, said, as 
to the objection that the injury of 
one of the witnesses has occurred 
after plaintiff's injury: “The fact that 
E [witness] worked at the same 
machine, under exactly similar con- 
ditions, after plainti was injured, 
does not affect the admissibility of 
his testimony’’), 

76.° 0 Ft.0-Worth, ‘ete, RR, “Covi Vv; 
Measles, 81 Tex. 474, 17 SW 124. 

Inadmissibility of evidence of com- 
pensation for other injuries to show 
negligence on particular occasion see 
supra § 809. 

77. Evidence as to precautions in 
general see infra § 818. 

78. U. S.—Alaska SS. Co. v. Kat- 
zeek, 16 F. (2d) 210, 211 [cit Cyc]; 
Chicago Great Western R. Co. v. Mc- 
Donough, 161 Fed. 657, 88 CCA, 517. 

Ark.—Chicago Mill, ete, Co. v. 
Ross, 99 Ark, 597, 189 SW 6382. 

Ill.—Illinois' Cent.-.R. Co. v. Mce- 
Clelland, 42 Ill. 355. But see Kolb v. 


Chicago Stamping Co., 33 Ill. A. 488 
(contra). 
Kan.— White v. Berkson’ Bros. 


Cloak, ete., Co., 106: Kan, 239, 187 P 
670; St. Joseph, etc., R. Co. v. Chase, 
11 Kan. 47. 

Ky.—Kentucky Cent, R. Co. v. Bar- 
row, 89 Ky. 638, 20 SW 165. 


lar occasion of the tort-feasor®? or the negligence of 
the injured. person,’* or to show that such place,’ 


Md. — Annapolis, R. oCoxolvi 
Gantt, 39 Md. 115. 

Okl.—Rocky Mountain Drilling Co. 
v. Lindsey, 98 Okl. 34, 224 P 167; 
Kingfisher v. Altizer, 13 Ok. 121, 74 
PL 07% 

Porto Rico.—Roa v. Puig, 19 Porto 
Rico 366. 

R. I.—Smith v. Old Colony, ete., R. 
Co.,010: Rind. .22; 

Tex.—Missouri Pac. R..Co. v. Don- 
aldson, 73 ‘Tex. 124, 11 SW 163. 

See also Cook v. Rice Lake Milling, 
etc., Co., 146 Wis. 535, 130 NW 953, 
132 NW "346, 32 LRANS 1225, AnnCas 
1912C 458 (dictum). 

[a] Other fires from same cause.— 
In an action for the destruction of 
property by fire, alleged to have been 
set by a refuse burner of a sawmill 
plant, evidence of other fires under 
similar circumstances was admissible 
to establish negligence of the saw- 
mill operator in failing to take pre- 
cautions to prevent the spread of fire 
from the refuse pile. ‘(Defendant was 
bound to have. known of the other 
fires if they occurred there within a 
short distance of the mill. <A fire 
under those circumstances becomes a 
matter of such notoriety as not to be 
overlooked by persons in the immedi- 
ate locality.” \Chicago Mill, ete., Co. 
v. Ross, 99 Ark. 597, 601, 139 SW 632. 

79. Daniels v. Stock, 23 Colo, A. 
529, 130 P 1031 (in an action for in- 
juries received from a defective bath- 
tub in a bathhouse, evidence was ad- 
missible of the generally defective 
condition of other bathtubs in the 
house, as tending to show a want of 
due care and proper inspection), 

80. Grahlman y. Chicago, ete. R. 
Co., 78 Iowa 564, 43 NW 529, 5 LRA 
813 (in an action for the death of a 
horse which wandered on to defend- 
ant’s track over a cattle guard which 
had become filled with snow, evidence 
that during the winter after the ac- 
cident the cattle guards were simi- 
larly filled with snow is admissible, 
as tending to show a failure to exer- 
ping ae Senne sor eogied of care). 

a mi Vv olony, ete, R. 
Coy, (lO. Rees, ¥ 
82. Cal.—Sheehan v. .-Hammond, 2 


etc., 


Cal. A. 3tl;, 84 PS. 
Tl, —Hodges v,; Bearse, 129 Ill. 87, 
21 NE 613; Co. Vv. 


Chicago, ete., as 
Johnson, 128 Ill, A. 20. 

Mo.—Friedman v. United R. Cos. 
eye 235, 238 SW 1074, 1076 [eit 

N. H.—Canney v. Rochester Agri- 
cultural, ete., Assoc., 76 N. H. 60, 79 
LA SPD he 

N. Y¥.—Weiler v. Manhattan R. Co., 
53 Hun 372, 6 NYS 320 [aff 127 N. Y. 
669 mem, 28 NE 255 mem]. 

83. Birmingham v. Tayloe, 105 
Ala. 170, 16 S 576; Hill Grocery Co. v. 
Hameker, 18 Ala. A. 84, 89 S 850; 
Branch vy. Libbey, 78 Me. 321, 5 A 71 
57 AmR 810; Schoonmaker v. Wilbra~ 
ham, 110 Mass, 134. But see William 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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method, or appliance was not the cause of the injury 
Nor, by the weight of authority, 
is such evidence admissible to show that a place, 
method, or appliance was safe or careful;®> but in 
some cases such evidence has been held admissible 
for that purpose,®* or for the purpose of showing 
want of notice of any defect or danger,’ when a 
test as to the safety or suitability of such place, 
method, or appliance in connection with the particu- 


complained of.84 


NEGLIGENCE 


lar use made of it by the person injured on the occa- 


Laurie Co. v. McCullough, 174 Ind. 
477, 487, 90 NE 1014, 92 NE 3387, Ann 
Cas1913A 49 (“If hundreds or thou- 
sands of people had used this floor 
[where appellee was injured] under 
similar conditions in safety, and 
without accident through a term of 
years, such fact should have some 
weight as tending to prove... that 
appellee’s injury was in some meas- 
ure chargeable to her own failure to 
exercise that care which others of 
ordinary prudence used in the same 
circumstances’’). 

84. Sheehan v. Hammond, 2. Cal. 
A. 371, 84 P 340; Medsker v. Pogue, 
1 Ind. A. 197, 27 NE 432; American 
Pav., etc., Co. v. Davis, 127 Md. 477, 
96 A 623. 

85. U. S.—The Southside, 155 Fed. 
364. 

Ala.—Hill Grocery Co. v. Hameker, 
18 Ala. A. 84, 89 S 850. But see Bir- 
mingham Union R. Co. v. Alexander, 
93 Ala. 133, 9 S 525 (contra). 

Cal.—Carty v. Boeseke-Dawe Co., 2 
Cal. A. 646, 84 P 267. 

Ill.—Hodges v. Bearse, 129 Ill. 87, 
21 NE 613; Cochran v. Kankakee 
Stone, etc., Co., 179 Ill. A. 437; Chi- 
cago, etc., Coal Co. v. Brooks, 138 
Ill. A. 34 [aff 234 Ill. 372, 84 NE 
1028]; Joliet St. R. Co. v. Call, 42 Ill. 


A. 41. And see Smith v. Gilman, 38 
Ill. A. 393 (holding such evidence 
admissible). Compare Mobile, etc., R. 


Co. vi Vallowe, 214 Ill. 124, 129, 73 
NE 416 (where evidence that no acci- 
dents had occurred was held inad- 
missible to show that a place was not 
dangerous; but the court added, 
obiter: “If evidence of previous acci- 
dents is admissible to show the dan- 
gerous character of a place, evidence 
that no accident had occurred must 
be admissible on the other side to 
show that it is not dangerous’’). 

Iowa.—Bryce v. Chicago, ete, R. 
Co., 103 Iowa 665, 72 NW 780. 

Ky.—Republic Iron, etc., Works v. 
Gregg, 71 SW 900, 24 KyL 1627. 

Me.—Parker v. Portland Pub. Co., 
69 Me, 173, 31 AmR 262. 

Mass.—Burgess v. Davis Sulphur 
Ore Co., 165 Mass. 71, 42 NE 501; 
Marvin v. New Bedford, 158 Mass. 
464, 33 NE 605; Schoonmaker v. Wil- 
braham, 110 Mass. 134; Lewis v. 
Smith, 107 Mass. 334; Kidder v, Dun- 
stable, 11 Gray 342; Aldrich v. Pel- 
ham, 1 Gray 510. 

Mich.—Larned v. Vanderlinde, 165 
Mich. 464, 131 NW 165. 

Mo.—Newcomb v. New York Cent., 
etc., R, Co., 182 Mo. 687, 81 SW 1069. 

. J.—Temperance Hall Assoc. v. 
Giles, 33 N. J. L. 260. 

R. I.—Carr v. American Locomo- 
tive Co., 31 R. I. 234, 77 A 104, Ann 
Cas1912B 131; Anderson v. Taft, 20 
R. I. 362, 39 A 191. But see Schnable 
v. Providence Public Market, 24 R. I. 
477, 53 A 634 (holding that evidence 
showing that precautions similar to 
those used on the occasion in ques- 
tion had proved efficient on a single 
prior occasion was admissible). 

Tex.—Texas, etc., R. Co. v. McNeill, 
(Civ. A.) 270 SW 1038; Trinity, etc., 
R. Co. v. McDonald, (Civ. A.) 160 SW 
984. But see Bennett v. Missouri, 
ete, R.. Cos! 11, Tex, Civ.) A: 423, ) 32 
SW 834 (where the issue was whether 
plaintiff had placed his cotton too 
close to defendant’s railroad, evidence 
that defendant’s trains had _ fre- 
quently passed close to open cars of 
cotton without setting fire to them 
was held admissible to show freedom 


from contributory negligence). 

Vt.—Lucia v. Meech, 68 Vt. 175, 34 
A 695. 

Wis.—Mueller v. Northwestern Iron 
Co., 125 Wis. 326, 104 NW 67; Garske 
v. Ridgeville, 123 Wis. 503, 102 NW 
22, 3 AnnCas 747; Bloor v. Delaneld, 
69 Wis. 273, 34 NW 115; Atkinson v. 
Goodrich Transp. Co., 69 Wis. 5, 31 
NW 164. 

Compare Barlow v. Salt Lake, etc., 


|R. Co., 57 Utah 312, 194 P 665 (hold- 


ing evidence of the absence of other 
accidents inadmissible, but appar- 
ently on the ground that the evidence 
offered related to times subsequent to 
the injury complained of). 

[a] “fhe reason assigned for re- 
jecting such evidence is that it is not 
pertinent to the issue, but is evidence 
concerning collateral facts tending ‘to 
draw away the minds of the jury 
from the point in issue, and to excite 
prejudice and mislead them; and, 
moreover, the adverse party having 
no notice of such a course of evi- 
dence, is not prepared to rebut it.’ 
1 Greenl. Ev. § 52... . If admitted, 
each case would present a distinct 
issue, with all its attendant circum- 
stances, including the degree of care 
the rate of speed and the kind of 
vehicle, with which each person was 
driving. The attention of the jury 
would thus be diverted from the main 
issue, and directed to what is unim- 
portant and purely collateral.” 
Branch v. Libbey, 78 Me. 321, 323, 5 
A 71, 57 AmR 810. 

86. Conn.—Calkins v. Hartford, 33 
Conn. 57, 87 AmD 194. 

Ind.—William Laurie Co. v. Mc- 
Cullough, 174 Ind. 477, 90 NE 1014, 
92 NE 337, AnnCasl1913A 49. But 
see Louisville, etc., R. Co. v. Kemper, 
153 Ind, 618, 53 NE 931 (contra). 

Kan.—Cook v. Leavenworth. Ter- 
minal R., etc., Co., 101 Kan. 103, 165 
P 808; Field v. Davis, 27 Kan. 400. 

Md.—Carlin v. Krout, 142 Md. 140, 
120 A 232, 29 ALR 13. But see Amer- 
ican Pav., etc., Co, v. Davis, 127 Md. 
477, 96 A 623 (contra). 

Miss.—Southern R. Co, v. McLellan, 
80 Miss. 700, 32 S 288, 

Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P 253. ; 

N. Y.—Frank v. Warsaw, 116 App. 
Div. 618, 101 NYS 938; O’Leary v. 
Atlantic Amusement Co., 127 Misc. 
311, 215 NYS 308. See Lane v. Han- 
cock, 67. Hun 6238, 22 NYS 470 [aff 
142 N. Y. 510, 37 NE 4738] (assuming 
the admissibility of such evidence). 
But see Landau v. New York, 90 App. 
Div. 50, 85 NYS 616 (contra). 

Ss. D.—Murphy  v. Sioux., Falls 
Serum Co., 44 .S, D, 421, 184 NW 252. 

See T. & H. Pueblo Bldg. Co. v. 
Klein, 5 Colo. A. 348, 38 P 608 (sup- 
porting the statement of the text, 
but holding that in the particular 
case the matter was not in issue). 

[a] On the question of proper con- 
struction of a structure, evidence that 
a large number of people have used 
it in the same manner as plaintiff and 
that no accidents or injuries have re- 
sulted {s competent. Carlin v. Krout, 
142 Md. 140, 120 A 232, 29 ALR 13; 
O’Leary vy. Atlantic Amusement Co., 
127 Misc. 311, 215 NYS 308. 

[b] Reason for rule.—‘“If hun- 
dreds or thousands of people had 
used this floor under similar condi- 
tions in safety, and without accident 
through a term of years, such fact 
should have some weight as tending 
to prove that the floor was not un- 
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‘sion in-question or his relation to it is thereby 
shown,** but not when the place, method, or appli- 
ance in question is in itself negligent or dangerous.®® 

Where the conditions are dissimilar, evidence that 
no other accidents or injuries have occurred is in- 
admissible for any purpose.®® 

[§ 816] (15) Ownership or Control of Injuring 
Agency. Evidence is admissible of any facts tend- 
ing to show the ownership or control, or the lack 


| usually dangerous, and that appellant 


was not lacking in diligence in fail- 
ing to. anticipate and provide against 
some such accident, and that ap- 
pellee’s injury was in soine measure 
chargeable to her own failure to ex- 
ercise that care which others of ordi- 
nary prudence used in the same cir- 
cumstances.” William Laurie Co. v. 
McCullough, 174 Ind. 477, 487, 90 NE 
1014, 92 NE 337, AnnCas1913A 49. 

87. Cadillac. Motor. Car Co. v. 
Johnson, 221 Fed. 801, 137 CCA 279, 
LRAI915E 287,, AnnCasl917E 581; 
Kelsey v. Barney, 12 N. Y. 425; Hoppe 
v. Parmalee, 20 Oh. Cir. Ct. 303, 309, 
dy Ohs Cire Dec: ..24, 

“We suppose it to be settled, that 
to show that the defendant had 
knowledge that accidents were likely 
to occur at this machine, it would 
have been competent for the plaintiff 
to show that other accidents had oc- 
curred upon like circumstances—and 
we know of no good reason why the 
converse should not be allowed, that 
is to say; to show by a witness famil- 
iar with the machine, that, during its 
operation for many years, no Accident 
had occurred.” Hoppe vy. Parmalee, 
supra. 

88. See cases supra notes 86, 87. 
Compare Antel v, Poli, 100 Conn. 64, 
123 A 272; Lutton v: Vernon, 62 Conn, 
1, 23 A 1020, 27 A 589; Taylor v. Mon- 
roe, 43 Conn. 36 [dist Calkins v. Hart- 
ford, 33 Conn. 57, 87 AmD 194] (an- 
nouncing the rule stated in the text, 
and holding evidence of the absence 
of other accidents inadmissible where 
no experience or trial of the alleged 
defect similar to plaintiff's was 
shown.) 

89. Bauer vy. Indianapolis, 99 Ind. 
56; Nave v. Flack, 90 Ind. 205, 46 
AmR 205; Baltimore, ete, Turnp. 
Road v. State, 71 Md. 573, 18 A 884; 
Kelley v. Parker-Washington Co., 107 
Mo. A. 490, 81 SW 631. 

90. Mobile Light, ete, Co. v. 
Walsh, 146 Ala. 295, 40 S 560; Jarvis 
y. Brooklyn El. R. Co., 16 NYS 96 [aff 
133, N.Y. 623 mem, 30 NE 1150 
mem]; Texas, etc., R. Co. v. McNeill, 
(Tex. Civ. A.) 270 SW 1038; Sullivan 
v. Delaware, etc., Canal Co., 72 Vt. 
358,47 A 1084, 

91. Orr v. Dawson Tel. Co., 35 Ga. 
A. 560,133, SE 924, 925° [cit Cyc]; 
Snitten v. Brown, 52 Misc, 569, 102 
NYS 577; Walters yv. Appalachian 
Power Co., 75 W. Va. 676, 84 SE 617 
(dictum); and cases infra this note. 

{a] Examples.—(1) Deed to real 
estate upon which a dangerous condi- 
tion existed. Richardson v. Nelson, 
123 Ill, A. 550 [aff 221 Ill. 254, 77 NE 
583]. (2) Demand and receipt by de- 
fendant of insurance money for prem- 
ises destroyed by fire, plaintiff having 
been injured by falling into an un- 
guarded basement left open by the 
fire. Grier v. Sampson, 27 Pa. 183. 


(3) Name of defendant on wagon 
causing injury. Aitken v. Bern- 
heimer, 33 Mise. 745, 67 NYS 156. 


(4) Name of defendant on wagon 
hauling tools and supplies for work 
of raising a cable, to show that de- 
fendant was doing the work, Quat- 
fasel _v. New York, etc., R. Co., 151 
App, Div. 61,135. NYS.765... (5) Re- 
cent procurement by defendant of a 
policy of indemnity insurance against 
loss or damage from accidents aris- 
ing in operation of the elevator which 
caused plaintiff's injury, and evi- 
dence that such insurance was in 
force at the time of the injury. Per- 


1252 [45 C.J.] 


of it,®? by the person charged, of an agency or 
property, the defective condition or negligent use of 
which caused the injury upon which an action for 


damages is based. 


[§ 817 ] (16) Possibility or Impossibility of Acci- 
dent. Evidence tending to show that it was possible 
or impossible for the accident or injury to have re- 
sulted from the place, method, or appliance in ques- 


kins v. Rice, 187 Mass. 28, 72 NE 323. 
(6) Statements made by persons ina 
vehicle causing an injury, as to the 
address of the vehicle’s owner. Bea- 
mon vy. EPllice, 4 C. & P. 585, 19 ECL 
661. (7) A will showing title of de- 
fendants to the building as trustees 
and empowering them to borrow a 
large amount of money to improve 
and protect the estate, Foley v. 
Everett, 142 Ill. A. 250. (8) Evidence 
that defendant furnished and paid for 
supplies for a hotel, as showing his 
proprietorship. Marquet v. La Duke, 
96 Mich. 596, 55 NW 1006. (9) Bvi- 
dence that defendant’s engineer oiled 
the shaft which fell and injured 
plaintiff, and laced the belts on the 
shafting when necessary, to show 
that defendant was exercising control 
over such shafting, and: not the per- 
son who was buying the power there- 
from. Poor vy. Sears, 154 Mass. 539, 
28 NE 1046, 26 AmSR 272. (10) Bvi- 
dence that’ the person owning the 
building in which plaintiff was in- 
jured by a defective elevator was 
also the owner of a majority of the 
stock of defendant corporation, in 
support of plaintiff's contention that 
defendant had undertaken the control 
and repair of the elevator. Fox v. 
Dallas Hotel Co., 111 Tex. 461, 240 
SW 517. (11) In an action against a 
newspaper publishing company, tes- 
timony that the driver of an automo- 
bile marked with the newspaper’s 
name tossed out a bundle of papers 
therefrom, as showing that the car 
belonged to defendant and was at the 
time in its service. O’Mally v. Public 
Ledger Co., 257 Pa. 17,101 A 94. (12) 
In an actfon for injuries caused by 
the negligent destruction and _ re- 
moval of débris remaining after a 
fire, upon premises owned by defend- 
ant but occupied before the fire by 
third persons, evidence that defend- 
ant had made a claim against insur- 
ance companies for the estimated cost 
of the removal of the débris, indicat- 
ing its intention to take charge of 
such removal. Northwest Door Co.'v. 
Lewis Inv. Co., 92 Or, 186, 180 P 495. 
(13) Where plaintiff was injured by 
falling into an unguarded elevator 
shaft, a letter written by defendant 
to the tenant of the building confirm- 
ing oral arrangements for a lease and 
stating that defendant would provide 
automatic gates to the elevator ‘‘was 
properly admitted, not for the pur- 
pose of determining the duty of de- 
fendant to plaintiff, or as an admis- 
sion, that the statute duty and obli- 
gation [to provide gates] rested upon 
it, but to show defendant’s assertion 
of dominion over, the building. In 
admitting it over’ an objection that 
it was incompetent and immaterial, 
I think the ccurt committed no error, 
although the reason stated by the 
court for its admission was the one 
‘of showing notice on the part of the 
defendant regarding this automatic 
gate.’ It is said in argument that 
the testimony tends no more to prove 
the defendant was owner than that it 
was agent of the owner, or a lessee, 
and that speculation respecting the 
precise character of defendant’s do- 
minion was, and should not have 
been, permitted. Defendant was 
charged as owner of the building, and 
the testimony admitted tended to 
prove that it was owner.” Barfoot v. 
White Star Line, 170 Mich. 349, 357, 
1386 NW 437. 

[b] Contract for the construction 
of a building, entered into between 
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the duty of the 


cautions were’ 


defendant and the owner of real 
estate, is admissible in evidence in an 
action for injuries received by. reason 
of the defective construction of the 
building, as showing what defendant 
had undertaken to do and for the 
purpose of connecting him with the 


construction. Bast v. Leonard, 15 
Minn, 304. i‘ 
Particular evidence to prove or dis- 


prove this fact ee supra §§ 793, 805, 
and infra §§ 826, 828. 

92. See cases nee this note. 

[a] Examples.—(1) Evidence that 
a railroad company had not accepted 
from a construction company the 
tracks on which an accident occurred, 
and was not operating trains over 
them, in support of the contention 
that the railroad company had loaned 
the train which injured plaintiff .to 
the construction company. Draper v. 
Interborough Rapid Transit Co., 124 
App, Div.°357, 108 NYS 691. (2) A 
written contract- for blasting made 
with defendant’s son, and a permit 
issued to the latter. Page v. Demp- 
sey, .99 App. Div. 152, .90 NYS, 1019 
[rev on other’ grounds 184 N. Y. 245, 
77 NB 9]. 

93. McRorie v, Monroe, 203 N. Y. 
426, 96 NE 724, AnnCas1913B 94. 

94. As to person in particular 
status or occupation or in use of par- 
ticular place or property treated in 
other titles in this work see cross 
references supra p 6238. 

Rules and custom of employer gov- 
erning conduct of employees see infra 
§ 827. 

95. Radenbaugh v. F. W. Wool- 
worth Co., 214 Ill. A. 365; Shaw vy. 
Stevenson, 119 Okl. 182, 249 P 306; 
Stewart v. Chester, etc., Road Co., 3 
Pa. Super, 86; Desautelle v. Nason- 
ville Woolen Co., 28 R. I. 261, 66 A 


5 TO, See Hashagen v. Schafer, 51 
Mises) 617, LOL NYS dis (dictum): 
Compare Masterson Vv. Lennon, 115 


Wash. 305, 197 P 88 (holding, in an 
action for injuries received by falling 
into an unguarded excavation where 
building operations were in progress, 
that evidence as to whether or not 
defendant complied with the direc- 
tions of the officer issuing the build- 
ing permit as to protecting the prop- 
erty was properly excluded, where it 
appeared that the permit was not 
issued until after the accident). 

{a] Children residing near attrac- 
tive nuisance.—In an action based on 
injuries received from an_ insuffi- 
ciently protected attractive nuisance, 
evidence is admissible that small 
children, including plaintiff, who, de- 
fendant could have anticipated, would 
be attracted to the nuisance, resided 
in the neighborhood thereof. Shaw vy, 
Stevenson, 119 Okl. 182, 249 P 306. 

[b] Use of passageway by patrons 
of store.—Where plaintiff was injured 
by falling down an unguarded stair- 
way opening off a narrow passageway 
or alcove between a counter and the 
office of a store, evidence is admissi- 
ble to show that the general public 
or customers ordinarily came into 
and used such passageway, to prove 
that the operator of the store, for 
the’ protection. of his customers, 
should have guarded the stairway. 
Radenbaugh vy. F. W. Woolworth Co., 
214 Ill. A. 365. 

[ec] Precautions taken at other 
times.—(1) Where a mill had for« 
merly operated only during the day- 
time, and during all the times when 
it was operating an employee had 
made frequent inspections of the 


[§§ 816-818 


tion is admissible. 
[§ 818] (17) Precautions against Injury.°* Evi- 
dence is admissible which tends to show that it was 


person charged to take precautions 


against the happening of the accident or the inflic- 
tion of the injuries,” or that such precautions were 
unnecessary ;°° and it may be shown that due pre- 


or were not®® taken, or that safer 


water supply regulator, evidence of 
such facts is admissible to show that 
the operator of the mill considered 
such inspection necessary, and to 
show negligence in failing to provide 
such employee on the night when 
plaintiff was injured, which was the 
first time the mill had been operated 
at night. Desautelle v. Nasonville 
Woolen Co.,.28 R. I. 261,°66 A 579. 
(2) On the “question of the necessity 
of maintaining a light during the 
nighttime on a recently established 
tollgate, evidence that the same gate- 
keeper and the same company had 
maintained a light on an old toll- 
gate just across the road is admis- 
sible. Stewart v. Chester, etc., Road 
Co,, 3 Pa. Super. 86. 

Cross references: 

Duty to take precautions see supra 

§§ 292-308. 

Bvidence: 

Of manner and circumstances of 
accident to show duty to take 
precautions see infra § 788. 

Showing dangerous character of 
place, method, or appliance see 
supra §§ 791,801, 802, 811, 815. 

96. Ala.—Seals v. Edmondson, 71 
Ala. 509. 

en .—Gillingham vy. Christen, 55 Ill. 
A. 17. 

Mass.—Buzzell v. R. H. White Co., 
eS Mass. 129, 107 NE 385. 

H.— Knowles v. Exeter Mfg. Co., 
(ve x. aL 268, 90 A 970. 

Y.—Piehl v. Albany R. Co., 30 
bie Diye-.166, 51 NYS 755 - [att "162 
N. Y. 617 mem, 57 NE 1122 mem]. 

97. Cadillac’ Motors Can. Conc. 
Johnson, 221 Fed. 801, 137 CCA 279, 
LRAI915E 287, AnnCasl1917E. 581; 
Day v. H. C. Akeley Lumber Co., 54 
Minn. 522, 56 NW 2438, 23 LRA 513. 
See Holly v. Boston Gaslight Co., 8 
Gray (Mass.) 1238, 69 AmD 233 (in 
an action for injuries caused by fail- 
ure to repair a gas leak, evidence of 
the system employed by a gas com- 
pany for the handling of complaints 
of leaks and for their repair was ad- 
missible, not to show diligence on 
the occasion in question, but for the 
purpose of showing that it had used 
ordinary care in providing against 
such defects and dangers). 
Maher ,v. Buffalo, ete. 
App. Div. 532, 216 NYS 629 (holding 
that evidence of a warning given to 
a fellow workman of plaintiff's de- 
cedent of the unsafe condition of a 
telephone pole decedent was about to 
climb, with instructions to communi- 
cate it to decedent, was properly ‘ex- 
cluded as not tending to show the 
taking of due precautions to warn 
decedent, although the other work- 
men immediately went to decedent 
and said something to him, where 
other evidence showed that he might 
have spoken to him about another 
matter). 

98. Ala.—Davis v. Kornman, 141 
Ala, 479, 37S 789; Birmingham Eb 
aan Co. v. Baylor, 101 Ala. 488, 13 iS 
7 

Colo.—Hotchkiss Mt. Min., etc., Co. 
v. Bruner, 42 Colo. 305, 94 P 331. 

Kan. —Zeigler v. Oil Country Spe- 
cialties Mfg. Co., 108 Kan. 589, 196 
P 603. 

R. I.—Desautelle v. Nelsonville 
Woolen Co., 28 R. 1; 261, 66.A 579. 

Wis.—Olwell Vv. Skobis, 126 Wis, 
308, 105 NW 777. 

fal Want of a railing around a 
trapdoor in the floor of defendant's 
manufacturing plant may be shown 
in an action by plaintiff for injuries 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 918-820] 


or better devices or methods might have been, em- 


ployed to prevent injury.®® 


The cost’ and practicability? of taking precau- 
tions or providing safeguards may be shown, on the 


question of their feasibility. 


[§ 819] (18) Presence at Place of Accident. Evi- 
dence tending to show for what reason® or by what 
right* the injured person was at the place of the | 


received by falling into the opening 
left by such door. Zeigler v. Oil 
Country Specialties Mfg. Co., 108 Kan, 
589, 196 P 603. 

Evidence of occurrence or existence 
of other accidents or defects to show 
failure to take precautions see supra 


§ 814. 

Hodges v. Percival, 132 Ill. 53, 
23 NE 423; Hallenbeck v. Wander 
Chemical Co., 197 App. Div. 855, 189 
NYS 334; Thomson y. Issaquah Shin- 
gle Co., 43 Wash. 253, 86 P 588; Cook 
v. Doud, 147 Wis. 271, 133 NW 40. 

Evidence of subsequent repairs or 
changes as showing possibility of 
making place, method, or appliance 
safer see supra § 795. 

1. Tvedt v. Wheeler, 70 Minn. 161, 
72 NW 1062. 

2. Overholt v. Vieths, 93°-Mo, 422, 
6 SW 74, 3 AmSR 557. 

Evidence of subsequent repairs, 
changes, or precautions as showing 
practicability see supra § 795. 

3. Chesapeake, étc. 1 Rete Oe Pa Ata 
Wilder, 72 SW 353, 34 KyL 1821; 
Galvin v. New York, 112 N. Y. 223, 
19 NE 675. 

[a]. Purpose.—In an action to re- 
cover for injuries received in falling 
down a cellar stairway, evidence that 
plaintiff was looking for a flat and 
that for the purpose of inquiring 
about a flat in the building in ques- 
tion he went to the basement because 
he thought the janitor lived there was 
erroneously excluded. Fogarty v. 
Bogart, 43 App. Div. 430, 60 NYS 81. 

{b] Performance of duty.—In an 
action for the death of a member of 
the police force, while in a private 
building after office hours examining 
it after discovering an open door, the 
rules of the police department impos- 
ing duties on the members of the 
force with respect to vacant premises 
are admissible. Racine v. Morris, 136 
App. Div. 467, 121 NYS 146 [aff 201 
N. Y. 240, 94 NE 864]. 

{c] Usual course of business.—It 
is error to exclude evidence that 
plaintiff, delivering toll to the county 
courthouse, was required by the 
known and established mode of doing 
business to go to the place of the 
accident in the performance of his 
duty, for the purpose of securing the 
signature of a city official to the 
weight ticket. Galvin v. New York, 
112 N. Y. 2237 19 NE 675. 

4  Ark.—Collison v. Curtner, 141 
Ark. 122, 216 SW 1059, 8 ALR 760. 
petri st v. Stebbins, 164 Il], A. 
439. 

fowa.—Snips v. Minneapolis, 
‘R. Co., 164 Iowa 530, 146 NW 

Mass.—Hafey v. Turners 
Power, etc., Co., 240 Mass. 155, 133 
NE 107; Howard v. Holman, 203 
Mass. 445, 89 NE 556. 

Miss.—Dampf v. Yazoo, etc., R. Co., 
95 Miss. 85, 48 S 612. 
Mo.—Limbaugh v. 
Co., (A.) 258 SW 451. 

R. I.—Reddington v. Getchell, 
A 388. 

Austr.—Mountney 
Austr. C. L. R. 146. 

Compare Fleischmann Malting Co. 
v. Mrkacek, 14 F. (2d) 602 (holding 
that evidence that plaintiff had been 
convicted of trespassing on the prem- 
ises of another is inadmissible on 
the question of her intent to trespass 
when injured on defendant’s pre- 
mises). 

[a] An express invitation to enter 
defendant’s premises may be shown. 
Petty v. Stebbins, 164 Ill. A. 439. 

[b] Permission given by defend- 
ant’s employee to a child to play on 


etc., 
468. 
Falls 
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accident is admissible in a proper case on the ques- 


tion of his contributory negligence. 


[§ 820] (19) Previous or Subsequent Care or Neg- 
ligence'—(a) Occasional Acts; Specific Instances. 


Evidence of occasional acts or specific instances of 


a turntable may be shown on the 
question of contributory negligence 
of such child. Dampf v. Yazoo, etc., 
R. Co., 95 Miss. 85, 48 S 612. 

5. Cross references: 

Acts constituting part of transaction 
in question see supra § 797. 

Acts subsequent to accident or injury 
see supra §§ 790-796. 

Evidence of similar acts generally see 
Evidence §§ 834-838. 

Other acts of person in particular 
status or occupation or in use of 
particular place or property treated 
in other titles in this work see 
cross references supra p 623. 

Other defects, accidents, or injuries 
see supra §§ 808-815. 

Specific instances of conduct of ani- 
mal see Animais § 368; Hvidence § 
838 text and note 79. 

6. Louisville, etc., R. Co. v. Sum- 
mers, 125 Fed. 719, 60 CCA 487 [cer- 
tiorari den 192 U. S. 607 mem, 24 SCt 
851 mem, 48 L. ed. 585 mem]; Ross 
v. Stamford, 88 Conn. 260, 91 A 201; 
Moffitt v. Connecticut Co., 86 Conn. 
527, 86- A 16; Laufer v. Bridgeport 
Tract:.-Co., 68 "Conn. 475, 37 A 379, 37 
LRA 533; Morris v. East Haven, 41 
Conn. 252’: Denbeigh v. Oregon-Wash- 
ington Re etc., Co., 23 Ida. 663, 132 P 
112; Gray v. Chicago, etc., R. Co., 143 
Iowa 268, 121 NW 1097. 

7. Ala.—Birmingham, R., etc., Co. 
v. Hass, 190 Ala. 273, 67 S 504; Bir- 
mingham R., ete., Co. v. Selhorst, 165 
Ala. 475, 51 S 568. 

Ark.—Pugsley v. Tyler, 130 Ark. 
491, 197 SW 1177; Little Rock, etc., 
He Ge v. Harrell, 58 Ark. 454, 25 SW 
ate 

Cal.—Steinberger Vv. California 
Electric Garage Co., 176 Cal. 386, 168 
P 570; Spear v. United R. Cos., 16 Cal. 
A, 637, 117 P 956. 

Conn.—Ross v. Stamford, 88 Conn. 
260, 91 A 201; Moffitt v. Connecticut 
Co., 86 Conn. 527, 86 A 16. 

D. C.—Fountaine v. Washington R., 
etc., Co., 42 App. 295. 

Ga.—Pullman Co. v. Schaffner, 126 
Ga. 609, 55 SE 933, 9 LRANS 407; 
Western, etc., R. Co. v. Slate, 23 Ga. 
A. 225, 97 SE 878. Compare Georgia 
iRoe etc., Co. v. Wallis, 29 Ga. A, 706, 
116 SE’ 883 (apparently applying the 
rule of the text), 

Ida.—Denbeigh v. Oregon-Washing- 
oe ER. sete.) <COwiaoe Loaders OOo m Glad. ce 
pl 

Til.—Hackart v. Decatur Coal Co., 
243 Ill. 49, 90 NE 257; Chicago, etc., 
Fe Gow ws Lee, ‘60 Tl. 501; Harmon v. 
Peoria R, Co., 160 Ill. A. 458; Gales- 
burg v. Hall, 45 Ill. A, 290. 

Iowa.—Scott v. O’Leary, 157 Iowa 
222, 188 NW 512; Dalton vy. Chicago, 
etc., R. Co., 114 Iowa 257, 86 NW 272. 

Kan. ——“patterson v. Uncle Sam Oil 
Co., 107 Kan, 221, 191 P 258; Greeno 


v. Roark, 8 Kan. "A. 390, 56 P 329. 

Ky.—Southern Ri Co. v. Winches- 
ter, 127 Ky. 144, 105 SW 167, 32 KyL 
ibe Chesapeake,’ GtcsT Rr CO... Riddle, 
72° SW 22, 24 KyL 1687. 

Me. ——Damren Vv. Trask, 102 Me. 39, 
65 A 513; Wilkins v, Monson Cons. 
Slate Co., 96 Me. 385, 52 A 755. 

Md.—Baltimore El. Co. v. Neal, 65 
Md. 438, 5 A 338. 

Mass.—Aiken v. Holyoke St. R. Co., 
184 Mass. 269, 68 NE 238; Connors 
v. Morton, 160 Mass. 333, 35 NE 860; 
Hatt v. Nay, 144 Mass. 186, 10 NE 
807; Maguire v. Middlesex R. Co., 115 
Mass. 239. 

Mo.—Hodges v. Hill, 175 Mo. A. 441, 
161 SW 633 (distinguishing between 
such evidence and evidence of a negli- 
gent custom or habit or of a reputa- 
tion for negligence); Calcaterra v. 


eare® or negligence,’ not amounting to a showing 
of custom or habit,’ in the doing of a particular act 
or the employment of a particular agency or method 


Iovaldi, 123 Mo, A, 347, 100 SW 675. 

Nebr. —Lincoln Vitrified Pav., etc., 
Brick Co. y. Buckner, 39 Nebr. 83, 57 
NW 749. 

N. H.—Wentworth v, Smith, 44 N. 
H.. 419, 82 AmD 228. 

N. J.—Quellmalz v. Atlantic Coast 
Blectric) Re Cor, 94 Neds Disa 140 
A 914, ene [eit:Cyey. 

N. Y.—lLyons First Nat. Bank v. 
Ocean Nat. Bank, 60 N: Y. 278, 19 
AmR 181; Warner Vv. New York Cent. 
Rie Coy 44 N. Y. 465 [rev 45 Barb. 
299]; Wooster v. Broadway, etc., R. 
Co., 72 Hun 197, 25 NYS 378: Luria 
v. Cusick, 47 Mise. 126, 93 NYS 507; 
Whitbeck v. Atlantic Ave. R- ‘Co:, 4 
NYS 100. 

N. C.—Raper v. Wilmington, 
R, Co., 126 N.C. 563, 86 SE 115. 

Oh. ~_Baltimore, elc., HS Cave" Vern 
Forng 21 %On. Cire 337, 2- Ob. Cir, 
Dec, 106. 

Pa.—Woeckner v. Erie Electric Mo- 
tor Co., 187 Pa. 206, 41 A 28; Woeck- 
ner v. Erie Electric Motor "Co., 182 
Pa. 182, 37 A 936; Baker v. Irish, 172 
Pa. 528, 33 A 558. 

R. I.— Hope v. Longley, 27_R. I. 
579, 65 A 300; Dyer v. Union R. Co., 
25 R. I. 221, 55 A 688. 

Tex.—Dallas Hotel Co. v. Richard- 
son, (Civ. A.) 276 SW 765; Southern 
Tract. Co. v. Kirksey, (Civ. A.) 222 
SW 702; American Auto. Ins. Co. v. 
Struwe, (Civ. A.) 218 SW 534. 

Utah.—Konold v. Rio Grande West- 
ern R. Co., 21 Utah 379, 60 P 1021, 81 
AmSR 693: Sullivan vy. Salt Lake 
Citys 13 Utah 122, 44 P 1039. 


etc., 


nay ores v. Northouse, 46 Vt. 
Va.—Virginia Tron; etc,” 9 Con ve 


Tomlinson, 104 Va. 249, 51 SE 362. 
Wash.—Christensen v. Union Trunk 
Line, 6 Wash. 75, 32 P1018. But see 
Allard v. Northwestern Contract Co., 
64 Wash. 14, 18, 116 P 457 (where it 
was said: ‘‘Evidence of prior negli- 
gent acts... [is] admissible on the 
issue of want of ordinary care’’). 
W. Va.—Wilson v. enue 89 W. 
Va. ie 561, 109 SH 810 [cit C. J.]. 
Meee B.— Collins v, St. John, 38 N. B. 


Ont.—Edwards vy. Ottawa River 
Navi Co. 39 USC Q. Braa64. 

[a] “The reason for the rule (1) 
is that such evidence would lead. to 
collateral inquiries which wouid dis- 
tract and mislead the jury from the 
issue on trial, and would have no 
logical tendency to determine it.” 
Polmatier v. Newbury, 231 Mass. 307, 
308, 120 NE 850. . (2) ‘Evidence of 
specific acts of negligence and care- 


lessness ... on other occasions than 
the one in question, was clearly in- 
competent. It would not only lead 


to collateral inquiries, and so distract 
and mislead the jury from the true 
issue before them, but it had no legal 
or logical tendency to prove the point 
in issue. Because a man was care- 
less or negligent of his duty in one 
or two specified instances, it does not 
follow that he was so at another time 
and under different circumstances.” 
Robinson v, Fitchburg, ete., R. Co., 7 
Gray (Mass.) 92, 95. 

{b] Prior negligence of parent; 
imputed negligence.—Where the neg- 
ligence of a parent is sought to be 
imputed to an injured child, evidence 
of the parent’s want of care on prior 
occasions is inadmissible. Woeckner 
v. Erie Electric Motor Co., 182 Pa. 
182, 37 A 936. 

3. Evidence of habit generally sea 
infra §§ 821-823. 

Occasional acts as evidence of habit 
see infra text and notes 13-17. 
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on other occasions by one whose negligence is in 
issue in an action for damages, is ordinarily inad- 
missible to show that such person was careful or 
negligent in doing such act or employing such 
agency or method on the particular occasion in ques- 
tion. But evidence of previous similar acts of negli- 
gence is competent in a proper case to prove author- 
ship of the act for which damages are sought to be 
recovered;® and such evidence is admissible in con- 
nection with testimony that warnings were given to 
the negligent person at such time, to show his 
knowledge of .a danger.1° When evidence of specific 
instances of negligence is admitted, specific instances 
of care in doing the act in question may be shown 


in rebuttal.™ 


Occasional instances of intoxication may not be 
shown for the purpose of proving that the person 


NEGLIGENCE 


dent or injury.'? , . 
Specific instances to show habit.18 There is au- 
thority for the rule that evidence of other specific 
instances of care or negligence in the performance 
of a particular act, on the part of one whose negli- 
gence in the,performance of that act on a particular 
oceasion is in issue, may in a proper case be ad- 
mitted as tending to show his usual conduet or habit 
with relation thereto,!* provided such instances are 
not too remote as to time or place to throw light 
upon the matter in controversy;'® and while in a 
number of cases evidence of specific instances has 
been held inadmissible when offered for the pur- 
pose of showing a habit of conduct,'* it is usually 


not clear whether the ground of exclusion was the 


in question was intoxicated at the time of the acci- 


9. Rowe _v. Bregenzer, 161 Mich. 
684, 126 NW 706; Lincoln Vitrified 
Pav., etc., Brick Co. v. Buckner, 39 
Nebr. 83, 57 NW 749; Mayer v. Mil- 


waukee St. R. Co., 90 Wis. 522, 63 
NW 1048. 
[a] Rule applied.—Where plain- 


tiff was injured by walking in hot 
ashes deposited upon a sidewalk or 
path, evidence that on numerous re- 
cent occasions defendant had dumped 
ashes.on that place is admissible as 
tending to show that the ashes which 
caused the injury were placed there 
‘by defendant. Lincoln Vitrified Pav., 
etc., Brick Co. v. Buckner, 39 Nebr. 
83, 57, NW 749. 

10. Hayes v. Brandt, 80 Ark. 592, 
98 SW 368; Fitzpatrick v, Fitchburg 
R. Co., 128 Mass. 13. Compare Al- 
lard v. Northwestern Contract Co., 64 
Wash, 14, 116 P 457 (holding that evi- 
dence that on previous occasions when 
a blast was about to be set off plain- 
tiff had been warned but failed to 
seek a place of safety, and had been 
admonished to be more careful, was 
admissible as tending to show that a 
warning was given before the firing 
of the blast by which he was injured, 
and to show that he was guilty of 
contributory negligence). 

Evidence of warnings of danger 
generally see supra § 800. 

11. Plummer v. Ossipee, 59 N. H. 


55. : 

12. Carr v.. West End St. R. Co., 
163 Mass. 860, 40 NE 185; Shelly v. 
Brunswick Tract. Co., 65 N. J. L. 
639, 48 A 562; Warner v. New York 
Cent. R, Co., 44 N. Y. 465 [rev 45 
Barb. 299]; Texas, etc., R. Co. v. Diaz, 
(Tex. Civ. A.) 234 SW 919. 

; Evidence of intoxication see supra 

806. 

Habit of intoxication or sobriety 
see infra § 823. 

13. Admissibility of evidence of 
careful or negligent habit see infra 
§§ 821, 823. j 

Proof of general custom or usage 
by evidence of specific instances see 
Customs and Usages § 87 text and 
notes 45, 46. 

14. Stone v. Boston, etc., R. Co., 
72 N. H. 206, 55 A 359; Parkinson v, 
Nashua, etc., R. Co., 61 N. H. 416; 
State v. Boston, etc., R. Co., 58 N. H. 
410; State v. Manchester, etc., R. Co., 
52 N. H. 528. 

“In general, where a habit of con- 
duct is to be evidenced by specific 
instances, there is no reason why 
they should not be resorted to for 
that purpose. The only conditions 
» . +, are (a) that they should be 
numerous enough to base an infer- 
ence of systematic conduct, and (b) 
that they should have occurred under 
substantially similar circumstances, 
so as to be naturally accountable for 
by a system only, and not as casual 
recurrences.’ Wigmore Ev. (2d ed) 

376 [quot In re Hill, 202 Iowa 1038, 
08 NW 3384, 210 NW 241]. 


15. State v. Boston, etc., R. Co., 
58 N. H. 410. 

16. See cases infra note 17. 

17. See Louisville, etc., R. Co. v. 
Summers, 125 Fed. 719, 728, 60 CCA 
487 [certiorari den 192 U. S. 607 mem, 
24 SCt 851 mem, 48 L. ed. 585 mem] 
(‘The plaintiff was allowed, against 
objection,.to prove that on the previ- 
ous trips [on the same day] the de- 
cedents had stopped and looked and 
listened before crossing the railroad. 
It was offered and admitted, as cor- 
roborating the evidence of witnesses 
who testified to the stopping just 
before the accident by showing that 
the deceased brothers were accus- 
tomed to use care. We have no doubt 
this testimony was irrelevant, and 
improperly received”); In re Hill, 202 
Iowa 1038, 208 NW 334, 336, 210 NW 
241 (an action for damages for in- 
juries received by a passenger in a 
motor vehicle driven by defendant’s 
decedent, in which “plaintiff offered 
to prove that the defendant’s dece- 
dent by reputation and by specific 
instances was a careless and incom- 
petent driver; that he had not the 
ability to control his car in an emer- 
gency; that . [he] stalled his 
ear on slight grades; that his mind 
was so centered on one thing that he 
did not see other cars; that he nearly 
had and did have collisions; that he 
was uncertain and nervous in driving 
and easily rattled. The court sus- 
tained an objection to this offer, and 
correctly so... . Negligence cannot 
be predicated on presumption or in- 
ference, and the proferred evidence 
in this case would raise collateral 


and remote issues and ‘would 
lead to all manner of complica- 
tions’ ’’); Dalton v. Chicago, ete. 


Ses 
Co,, 114 Iowa 257, 259, 86 NW 272 
(“Rarely; if ever, may previous iso- 
lated instances be shown, to prove a 
condition existing at the particular 
time in question. Evidence of this 
kind tenders collateral issues that 
the other party is not prepared or 
expected to meet, and is directed to 
points not directly in issue. More- 
over, the circumstances surrounding 
these instances may not have been 
the same as those surrounding the 
main fact in dispute. We are not 
to be understood as holding that the 
habits of one whose conduct is in 
question may not. be shown in cer- 
tain eases, but such habits are not 
to be proven by evidence that he 
previously did the same _ thing’); 
Whitney v. Gross, 140 Mass. 232, 233, 
5 NE 619 (on the issue whether de- 
fendant’s driver drove his wagon at 
an unreasonable rate of speed and 
had it so overloaded that the horse 
could not control it, plaintiff offered 
evidence that similar loads were 
habitually and continually hauled 
over the place in question by de- 
fendant’s driver at similar speed. 
“Fairly interpreted, this is an offer 


incompetency of such evidence to prove a custom 
or habit or its sufficiency in the particular case." 


to prove the careless habit of the 
driver. ... Evidence of acts of neg- 
ligence of the defendants or their 
driver at other times, either in over- 
loading their wagon or in driving at 
an unreasonable rate of speed, is not 
admissible upon either issue in this 
case’); Wentworth v. Smith, 44 N. H. 
419, 422, 82 AmD 288 (“It is in truth 
nothing more than the proof of other 
specific acts of negligence, to render 
it more probable that negligence ex- 
isted in respect to the act in -ques- 
tion, although in form it is offered 
to prove general negligence; because, 
whether the specific acts of negli- 
gence are sufficient to prove general 
negligence or not, is for the jury to 
determine; and it would be difficult to 
lay down a rule that would enable 
the court to say that a single act, 
complicated as it might be by a 
variety of circumstances, had no 
tendency to prove. general negli- 
gence’’); Parsons v. Syracuse, etc., R. 
Co., 133 App. Div. 461, 462, 117 NYS 
1058 (“The purpose of the evidence 
in relation to these specific instances 
undoubtedly was to show a habit of 
carefulness on: the part of the de- 
ceased, as tending to show that he 
was prudent and careful upon the 
occasion when he was killed. The 
only question presented for deter- 
mination on this branch of the case 
is whether evidence of specific in- 
stances of care prior to the accident 
was competent on the question of 
care at the time of the accident.” A 
judgment for the plaintiff was re- 
versed, but the court appears to have 
treated the question as if it had re- 
lated to the admissibility of such 
evidence of specific instances for the 
purpose of proving care on the par- 
ticular occasion, rather than for the 


operated at a given speed is not ad- 
missible; for from such detached 
cases no inference whatever.can be 
drawn as to the speed of the car at 
the time of the accident. And such 
was the testimony admitted in this 
case: None of the witnesses to whom 
we have referred testified as to the 
customary or habitual rate of speed, 
although they were asked that ques- 
tion. Each of them testified to par- 
ticular instances. ... So that under 
any view of the law this testimony 
was incompetent, because it was 
proof of particular instances, and 
manifestly no inference can be drawn 
as to the speed of the car at the 
time of the accident from the speed 


of other cars at other times’’); Clark - 


v. Smith, 72 Vt. 138, 139, 47 A 391 
(in an action for injuries received by 
a passenger on account of a sudden 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


[§ 820. 


z 


§ 821] 


[§ 821] (b) Habit or Reputation'*—aa. Of Tort- 
Evidence of a tort-feasor’s usual conduct 
or habit with respect to a specified act or method 
is usually held admissible as tending to show that 
he was negligent in doing that act or employing 
that method on the particular occasion involved in 
an action for damages,!® provided it is limited to 
his habits at or about the time of the injury com- 
plained of?° and to such habits as have a bearing 
But proof of his gen- 
eral reputation for negligence is not admissible to 
show that he was negligent on the oceasion in 


Feasor. 


on the negligence charged.”1 


jerking of a train after it stopped at 

Jamaica, “testimony was admitted 

to show how the train was handled 

on the way from Brattleboro to Ja- 
maica, and that the train was jerked 
violently at other stations, for the 
purpose of characterizing the way 
the train-men were handling the 
train, the management of it, and the 
way it was under control. ... How 
the train was managed at other sta- 
tions had no tendency to show how 
it was managed at Jamaica; that it 
was jerked violently at other sta- 
tions, had no tendency to show that 
when standing still at Jamaica, it 
was suddenly started and. then 
stopped in the manner the plaintiff 
claims it was at the time of the 
accident, and such testimony was not 
relevant upon the question of the 
condition of the train. How it was 
running at other stations was col- 
lateral to the issue on trial and its 
admission was _error’’). Compare 

Peoria, ete., R. Co. v. Clayberg, 107 

Til. 644 (where the admissibility of 

such evidence is treated as if it were 

analogous to the admissibility of 
evidence of other accidents or in- 
juries). 

{a] “It may be said that the 
Courts are apt to require too much, 
ruling often as if it were their func- 
tion to require incontrovertible dem- 
onstration from ~each piece of evi- 
dence instead of merely to declare it 
relevant to. be considered by the 
jury.”’ Wigmore Ev. § 376. 

18. Cross references: 

Animal’s conduct and reputation see 
Animals § 368; Evidence § 571 text 
and note 60, § 838 text and notes 
76, 77; Motor Vehicles § 1036. 

Evidence of: 

Habit generally see Evidence § 583. 

Reputation generally see Evidence 

§§ 569-571. 
General custom and usage see supra 
803. 

Habit and reputation of person in 
particular status or occupation or 
in use of particular place or prop- 
erty treated in other titles in this 
work see cross references supra p 


623. 

Occasional acts or omissions see su- 
pra § 820. 
19. Ala.—Birmingham R., etc., Co. 


v. Hass, 190 Ala. 273, 67 S 504, 505 


Feit; Cyc]: 

Conn.—Fuller v. Naugatuck R, Co., 
21 Conn. 557. 

Tll.—Ohio, ete. R. Co. v.. Simms, 


43 Ill. A. 260. 
Iowa.—Meier v. Shrunk, 79 Iowa 


17, 44 NW 209. 

Kan.—St.cdoseph; .ete; R. -Co...v. 
Chase, 11 Kan. 47. 

Ky.—Kentucky Cent. R. Co. v. Bar- 
row, 89 Ky. 638, 20 SW_ 165. 

Mass.—Floytrup v. Boston, etc., R. 
Co., 163 Mass, 152, 39 NE 797; Coffee 
v. New York, etc., R. Co., 155 Mass. 
21, 28 NE 1128. But see Gahagan Vv. 
Boston, ete., R. Co., 1. Allen 187, 79 
AmD 724 (where the court appar- 
ently confusing the question of ad- 
missibility of evidence of habits with 
that of admissibility of evidence of 
oceasional prior acts). 

Mich,—Pigott v. Lilly, 55 Mich. 
150, 20 NW 879. Compare Gardner vy. 
Detroit St. R. Co. 99 Mich, 182, 58 
NW 49 (holding that evidence that 
it had been the custom of defendant 
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tion.?° 


to have a conductor on its trolley cars 
for the entire length of the line did 
not show a duty to do so, and such 
evidence was therefore inadmissible 
on the question of negligence in fail- 
ing to provide such conductor). 

Minn.—Shaber vy. St. Paul, ete., R. 
Co., 28 Minn. 103, 9 NW 575. 

Mo.—Gurley v. Missouri Pac. R. 
Co., 122 Mo. 141, 26 SW 953. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 428, 46 P 52, 726, 
62 AmSR 772. 

N. H.—Bullard v. Boston, etc., R. 
Co., 64 N. H. 27, 5 A 838, 10 AmSR 
367; Parkinson v. Nashua, etc., R. 
Co., 61 N. H. 416; State v. Manches- 
ter, etc. R.7Co.,552, Nv A...b 28. 

N. Y.—Saffer v. Dry-Dock, etce., R. 
Co., °2 Silv. Sup. 343, 5 NYS 700. 

Pa.—Baker vy. Hagey, 177 Pa. 128, 
35, A 705,55 AmSR. 712; Rinker ‘vy. 
ee aa ‘Iron Co., 68 Pa. Super. 
58. 

Tex.—Gulf, etc., R, Co. v. Rowland, 
82 Tex, 166, 18 SW 96; Bennett v. 
Missouri, ete., R. Co., 11 Tex. Civ, A. 
423, 32 SW 834; International, etc., 
R. Co. v. Kuehn, 2 Tex. Civ. A. 210, 
21_-SW 58, 

Va.—Alexandria, ete, R. Co. v. 
Herndon, 87 Va. 193, 12 SE 289. 

Wis.—Mayer v. Milwaukee, St. R. 
Co., 90 Wis. 522, 63 NW 1048; Bower 
vy. Chicago, ete., R. Co,, 61 Wis. 457, 
21 NW 536. 

But see Bannon v. Baltimore, etc., 
R. Co., 24 Md, 108, 119 (holding that, 
on the question of negligence, evi- 
dence of defendant’s daily practice 
to move cars without a guard “was 
collateral, and incapable of affording 
any reasonable presumption or in- 
ference as to the matters in issue and 
properly excluded’). 

“Likely proof of a negligent cus- 
tom is admissible as tending to show 
negligence in an alleged instance of 
the custom.” Calcaterra vy. Iovaldi, 
123 Mo. A. 347, 352, 100 SW 675, 

Custom and rules of employer see 
infra § 827. 

Proof of negligent habit by occa- 
sional acts or specific instances of 
negligence see supra § 820. 

20. Davidson v, St, Paul, ete.,,R. 
Co., 34 Minn. 51, 24 NW 324; Nutter 
emt eae etc., R. Co.,; 60 N. H. 488, 


“Whether evidence of the speed at 
which defendants’ trains were run at 
the same place at another time was 
admissible, [on the question of 
whether the; train in question was 
run at excessive speed] was a ques- 
tion of fact depending upon remote- 
ness of time and place, to be de- 
cided at the trial.” Nutter v. Bos- 
ton, etc., R. Co., supra. 

21... Pigott v., Lilly, 55. Mich. 150, 
20 NW 879; Pennsylvania R. Co v. 
Page, 9 Pa. Cas. 445, 12 A 662. 

22. Denbeigh v. Oregon-Washing- 
TON cOLe wi On, 204 LOS, .000,; sboar 
112; Hodges v. Hill, 175 Mo. A. 441, 
448. 161 SW 6338; Green v. Shaw, 136 
S.C. 56, 134 SE 226, 48 ALR 243. 

“But... this class of evidence 
must be distinguished from ‘habit, 
i. e., of prudent or negligent methods,’ 
as the latter is admissible.” Hodges 
v. Hill, supra, 

{a] Willful negligence cannot be 
shown, any more than can ordinary 
negligence, by evidence of reputation. 
Green v. Shaw, 186 §. C. 56, 134 SE 
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question ;?? nor is evidence either of his usual con- 
duct?* or of his reputation for carefulness and pru- 
dence** admissible to show that he was not negli- 
gent at the time of the accident, unless, it has been 
said, in the absence of direct evidence on the ques- 


Defendant’s habit relied upon by plaintiff. Evi- 
dence of a particular habit or custom ofa tort- 
feasor, relied upon by another, is admissible in a 
proper case as tending to show negligence in deviat- 
ing from it on the occasion in question,?¢ or to show 
the freedom from contributory negligence of one 


226, 48 ALR 243. 

Admissibility of evidence as to 
reputation generally see Evidence §§ 
569-571. 

23. U. S—Maury v. Talmadge, 16 
F. Cas. No. 9,315, 2 McLean 157. 

Cal.—Towle v. Pacific Impr. Co., 98 
Cal. A. 342, 33 P 207; Carr v. Stern, 
UT Cale "AY 397;° 120: (P35. 

Conn.—Laufer vy. Bridgeport Tract. 
eee 68 Conn. 475, 87 A 379, 37 LRA 

Ga.—Atlanta, etc.,. R. Co. v. Hol- 
combe, 88 Ga. 9, 13 SE 751; Augusta, 
etc., R. Co. v. Randall, 85 Ga. 297, 
11 SH 706. f 
j Ida.—Denbeigh v. Oregon-Wash- 
ington R., ete., Co., 23 Ida. 663, 132 
Pyir2: 

Tll.—Hanchett v. Haas, 125 Ill. A. 
111 [aff 219 Ill. 546, 76 NE 845]. 


Iowa.—Hall v. Rankin, 87 Iowa 
261, 54 NW 217. 
Md.—Baltimore, ete, R. Co. v. 


Shipley, 39 Md. 251. 

Mass.—Blanchette v. Holyoke St. 
R.'Co., 175 Mass. 51, 55 NE 481. 

N. Y.—Buck v. Manhattan R. Co., 
15 Daly 550, 10 NYS 107 [aff 134 
N. Y. 589 mem, 31 NE 628 mem]. 

Pa.—Becker v. Buffalo, etc., R. Co., 
52 Pa. Super. 93: 

Vt.—Lucia v. Meech, 68 Vt. 175, 34 
A 695. 

But see Hall v. Brown, 58 N. H. 
93 (holding proper the admission of 
evidence on behalf. of defendant that 
it was its habit so to place its rail- 
road cars that they did not extend 
over the crossing at which plaintiff's 
horse took fright and ran away, as 
tending to show defendant’s freedom 
from negligence in improperly plac- 
ing the cars at the time in ques- 
tion). 

[a] Reason for rule.—‘‘Persons 
sometimes fail to exercise ordinary 
care, although as a rule they are 
careful, and for this reason proof 
that one is generally prudent and 
cautious has no necessary tendency to 
show that on ‘a particular occasion 
he was not negligent.” Harriman v. 
Pullman Palace-Car Co., 85 Fed. 3538, 
354, 29 CCA 194, 

Tort-feasor’s compliance with his 
usual custom inadmissible to show 
due care see supra § 803. 

24 Cal.—Towle v. Pacific Impr. 
Co-,., 98° Cale 342'3 3) P1207.) Carrer: 
Stern, 17 ‘Cal. ‘A.1397; 120° P35. 

Ida.—Denbeigh vy. Oregon-Washing- 
jan Rete, Cor, 23 "Ida 663, 1132s0r 

Ill—Shaw v. Corrington, 171 Ill. 
A, 232 


Ind.—Slade v. State, 2 Ind. 33. 
Iowa.—Hall v. Rankin, 87 Iowa 261, 
54 NW 217. 

Me.—Scott v. Hale, 16 Me. 326. 


(Ree ee v. Tuttle, 1 Allen 
Mo.—Hodges v. Hill, 175 Mo, A. 


441, 161 SW 633. 

Pa.—Hays v. Millar, 77 Pa, 238, 18 
AmR 445. 

S. C.—Green v. Shaw, 136 S. C. 56, 
134 SE 226, 48 ALR 243, 

25. Illinois Cent. R, Co. v. Ash- 
line, 171 Ill. 318, 49 NE 521; Chicago, 


etc, R., Co, vi ye Clark VLG iy Miss 
Shaw y. Corrington, 171 Ill. A. 232. 
26. Wilmington City R. Co. v. 


White, 22 Del. 363, 66 A 1009: Har- 
mon vy. Peoria R. Co, 160 Ill. A. 
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who relied upon it;?” but one who did not know 
of, or rely upon, such practice or habit cannot intro- 
On the other hand, evidence 
of such habit is admissible in a proper case to show 
negligence on the part of one who, knowing of it, 


duce evidence of it.?8 


failed to take it into account.?® 


Habit as indicative of knowledge of danger.*° 
habit or practice of taking particular precautions to 
prevent injury may be shown for the purpose of 
proving knowledge or notice of dange 


27. Ark.—Collison v. Curtner, 141 
Ark, 122, 216 SW 1059, 8 ALR 
760. 
Ill.—North Chicago St.. R. Co. v. 
Kaspers, 186 Ill. 246, 57 NE 849. 
Compare South Chicago City R. Co. v. 
Dufresne, 200 Ill. 456, 65 NE 1075 
(holding that the habit of passengers 
to board defendant’s slowly moving 
train at a point where it crossed rail- 
road tracks could not be shown in an 
action for injuries received while at- 
tempting so to get on the train, in 
the absence of any showing that de- 
fendant knew of such practice or 
concurred in it). But see West Chi- 
cago St. R. Co. v..Torpe, 187 Il. 610, 
58 NE 607 (holding that, where plain- 
tiff was injured in attempting to 
board a slowly moving train which 
started ahead suddenly, evidence is 
inadmissible, to show his freedom 
from contributory negligence, that 
the railroad ordinarily stopped the 
train at that point in order that pas- 
sengers might board it). 

Ilowa.—Snips v. Minneapolis, etc., 
R. Co., 164 Iowa 530, 146 NW 468. 

Minn.—Tvedt v. Wheeler, 70 Minn. 
161, 72 NW 1062. 

N. Y.— Gray v. Siegel-Cooper Co., 
187 N. Y. 376, 80 NE 201. 

Tex.—San Antonio, ete., R. Co. v. 
Morgan, 24 Tex. Civ. A. 58, 58 SW 
544, 

See Davis v. Concord, etc., R..Co., 
68 N. H. 247, 44 A 388 (apparently 
supporting the rule). 

Compare Atchison v. Wills, 21 App. 
(D. C.) 548 (holding evidence admis- 
sible, in an action for injuries caused 
by falling through a trapdoor negli- 
gently left open by defendant, that it 
was the custom of plaintiff’s son to 
give warning to the family whenever 
such door, was open, where it was 
shown that no such warning was 
given by him). 

[a] Place of stopping street cars. 
—Where plaintiff was injured it get- 
ting off a street car by its sudden 
starting after it had stopped at the 
near side of a street intersection 
while the conductor went forward to 
observe any danger in crossing rail- 
road tracks in the street, evidence 
was admissible of the habit of the 
street car company to permit pas- 
sengers to get off on the near side 
of the street, instead of the far side 
as was the general rule, when cars 
stopped at that point for the rail- 
road crossing. Chicago City R. Co. 
v. Lowitz, 119 Ill. A. 360 [aff 218 Ill. 
24, 75 NE 797, 1 LRANS 670]. 

[b] Invitation by custom.—(1) In 
an action for injuries received from 
machinery in defendant’s plant, evi- 
dence that it was customary on the 
part of defendant to permit persons 
having business with him to enter 
-such plant is competent on the issue 
as to whether or not plaintiff was a 
trespasser and guilty of contributory 
negligence in going into a dangerous 
place. Collison v, Curtner, 141 Ark. 
122, 216 SW 1059, 8 ALR 760; Snips 
v. Minneapolis, etc., R. Co., 164 Iowa 
530, 146 NW 468. (2) And for the 
purpose of establishing an implied in- 
vitation, it was competent for 
plaintiff to prove the custom of chil- 
dren to use the turntable at which 
plaintiff was injured as a place of 
amusement. San . Antonio, etc., R. 
Co. v. Morgan, 24 Tex. Civ. A. 58, 58 
SW 544. 
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28. Hagan v. Delaware’ River 
Steel Co., 240 Pa. 222, 87 A 574. 

29. Bresee v. Los Angeles Tract. 

Ghee nie Cal: 181,°85 P 152, 5 LRANS 
059. 
{a] Driver’s negligence known to 
passenger.—The negligent habits of 
a driver may be shown, in conjunc- 
tion with evidence that his passen- 
ger knew of it, for the purpose of 
proving the passenger’s negligence in 
riding with such driver. Bresee v. 
Los Angeles Tract. Co., 149 Cal. 131, 
85 P 152; 5 LRANS 1059. 

30. Evidence of knowledge of de- 
fect or danger see supra § 807. 

31. Coates v. Burlington, ete., R. 
Co., 62 Iowa 486, 17 NW.:760. 

[a] The practice of blocking frogs 
in a railroad yard may be shown in 
evidence by one injured by _ being 
caught in an unblocked frog, for the 
purpose of showing an admission by 
the railroad of the danger to its em- 
ployees therefrom. Coates v. Bur- 
lington, etce., R. Co., 62 Iowa 486, 17 
NW 760. 

32. U. S.—Arizona, etc., R. Co. v. 
Clark, 207 Fed. 817, 820, 125 CCA 305 
[aff 235 U. S. 669,535 SCt 210, 59 L. ed. 
415, LRA1915C 834, and quot Cyc]. 

Ala.—Glass v. Memphis, etc., R. 
Co., 94. Ala. 5817 10.08 215, - But see 
McDonald v. Montgomery St. R. Co., 
110 Ala. 161, 20 S 317 (holding that 
the habit of plaintiff of getting off a 
street car in the middle of the block 
beyond a crossing is admissible to 
show why the motorman did not 
stop the car for plaintiff at the cross- 
ing, where there was a conflict as to 
whether plaintiff was injured in get- 
ting off by failure of the motorman 
to obey his signal to stop). , 

Ga.—Atlanta Cons. St. R. Co. v. 
Bates, 103 Ga. 333, 30 SE 41. 

Nll.—Salem v. Webster, 192 Ill. 369, 
61 NE 323; Chicago, etc., R: Co. v. 
Clark, 108 Ill. 113; Ingle v. Maloney, 
234 Ill. A. 151; Anderson v, Metro- 
politan West Side Hl. R. Co., 170 Ill. 
A. 210; Quincy Gas, etc., Co. v. Clark, 
109 Ill. A. 20; Cox v. Chicago, etc., R. 
Co., 92 Ill. A. 15; Illinois Cent. R. Co. 
v. Borders, 61 Ill. A. 55; Chicago, etc., 
RR." Co. "vs" Anderson, “4%. 1. Ae "or: 
shed Noonan v. Maus, 197 Ill. A. 

3s 

Kan.—Southern Kansas R. Co. vy. 
Robbins, 43 Kan, 145, 23 P 113. 

Ky.—Louisville, ete, Ri Co. v. 
Berry, 88 Ky. 222,10 SW 472, 10 Kyl 
791, 21 AmSR 329. 

Md.—Burrows v. Trieber, 21 Md. 
820, 88 AmD 590. 

Mich.—Langworthy v. Green Tp., 
88 Mich. 207, 50 NW 130; Guggen- 
heim v. Lake Shore, ete., R. Co., 66 
Mich. 150, 33 NW 161; Hill v. Snyder, 
44 Mich. 318, 6 NW 674. 

N. Y.—Eppendorf vy. Brooklyn City, 


hh 


ete:,, Re Coi,<'69 ING. Yo 195, “7b Amar 
171. Compare Zucker v. Whitridge, 
205 N.Y, (50, 65°98. NE .209, 41 
LRANS 6838, AnnCas1913D 1250 


(where such evidence was held inad- 
missible under the circumstances of 
the particular case ‘because its pro- 
bative force does not outweigh the 
inconvenience of a multitude of col- 
lateral issues not suggested by the 
pleadings, the trial of which would 
take much time, tend to create con- 
fusion and do little good’). 
Tex.—Missouri, .etc.,. RR. Co. Vv. 
Johnson, 92 Tex. 380, 48 SW 568. 
Wash.—Rossier v. Payne, 125 


[§§ 821-822 


[§ 822] bb. Of Injured Person—(aa) In General. 
By the weight of authority, evidence of the usual 
conduet or habit of an injured person with respect 
to a particular act and method of action is inadmis- 
sible to show whether or not he was guilty of con- 
tributory negligence on the particular occasion, in- 
volving such act or method, on which his injuries 
were received,*” 
it is admitted to show due care when there is no 
direct evidence on the question.** By other authori- 


except that, in some jurisdictions 
Pp ’ ’ 


Wash. 155, 215 P 366; Carter v. Seat- 


tle, 19 Wash. 597, 58 P 1102. 
Wis.—Brennan v. Friendship, 67 
Wis, 223, 29 NW 902. 
[a] Reasons for rule.—(1) ‘The 


argument [for the admissibility of 
such evidence] is, proof of habit to 
do the thing in question renders it 
more likely that it was done at the 
time in controversy. There are not 
lacking authorities to support this 
view, but we think the better rule 
is that such testimony tends to raise 
collateral issues, to beget uncertainty 
and false inferences from events 
which have no bearing upon the real 
issues. A man may be careful upon 
one occasion and careless upon an- 
other. It is not fair deduction to 
say that because the deceased some- 
times boarded trains in motion that, 
therefore, he was attempting. to 
board a train when _ killed. Such 
testimony, tending to show contribu- 
tory negligence, could be met with 
other testimony tending to show that 
such was not his habit, and the at- 
tention of the jury would be diverted 
from what happened on the occasion 
of the injury to the consideration of 
the character and habits of the de- 
ceased at other times. We think the 
testimony should be confined to the 
conduct of the deceased in the par- 
ticular instances under investigation 
in the light of the facts competent 
to be directly -or circumstantially 
proved.”” Louisville, ete., R. Co. v. 
McClish, 115 Fed. 268, 275, 53 CCA 
60. (2) “The reasons for the ex- 
clusion of such evidence are that it 
is only of slight value to establish 
any fact in issue, and it is calculated 
to lead the jury into collateral in- 
quiry which will confuse and obscure 
real issues.” Small vy. San Antonio 
Tract. Co., (Tex. Civ. A.) 148 SW 833, 
834 [cit Cyc]. 

Proof of negligent habit by oc- 
casional acts or specific instances of 
negligence see supra § 820. 

33. Wallis v. Southern Pac. Co., 
184 Cal. 662, 195 P 408, 15 ALR 117; 
Moore v. Bloomington, ete., R. Co., 
295 Tll. 63, 128 NE 721; Chicago, etc., 
R. Co. v. Clark, 108 Ill. 113; Crowe v. 
Northwestern Malt, ete., Co., 171 Ill. 
A, 285; Devine v. National Safe De- 
posit Co., 145 Ill. A. 322 [aff-240) 111. 
369, 88 NE 804]; Illinois Cent. R. Co. 
v. Borders, 61 Ill. A. 55; Chicago, etce., 
R,= Co, — v;/? Anderson; }47/-Tis. A m9 1; 
Platter v. Minneapolis, etc., R. Co., 
162 Iowa 142, 143 NW 992; Scott v. 
O'Leary, 157 Iowa 222, 188 NW 512; 
Frederickson v. Iowa Cent. R: Co., 
156 Towa 26, 1385 NW 12; AnnCas 
1915B 224. See Noonan v. Maus, 197 
Ill. A. 103; Quincy Gas, ete., Co. v. 
Clark, -109 Ill. A.» 20,.23° “Compare 
Zucker v. Whitridge, 205 N. Y. 50, 
98 NE 209, 41 LRANS 688, AnnCas 
'19138D 1250 (where the question was 
raised but not decided). 

“Evidence as to the degree of care 
ordinarily exercised by the person 
injured in the course of his employ- 
ment, to show by inference the care 
he exercised on the particular occa- 
sion in question, is never proper ex- 
cept when direct evidence of the in- 
jury is not obtainable.” Quincy Gas, 
etc., Co. v. Clark, supra. 

[a] Absence of direct evidence.— 
“We do not understand that the au- 
thorities which uphold the admissi- 
bility of this class of testimony only 


or later cases, developments and changes in the law see cumulative Annotations, same'title, page and note number, 


§§ 822-823] 


ties, however, such evidence is held admissible,** at 
least when the direct evidence as to how the injury 
occurred is conflicting,®® if such conduct or habit 
is so related to the accident or injury in question 
as to tend to prove due care or a want of it on the 


part of the person injured.*® 


Evidence of general reputation for carefulness 
or negligence is inadmissible to show that the in- 
jured person was or was not in the exercise of due 
care on the particular oceasion,*’ except, it has been 
held,.in rebuttal of evidence of neglgent habit or 


eustom.?® 


[§ 823] (bb) Sobriety.*® By analogy to the prin- 
ciples relating to the admissibility of evidence of 
habit of care or negligence,*® evidence that a person 


in the absence of direct evidence base 
the condition of its admission upon 
an entire absence of other evidence 
as to. collateral facts that may up- 
hold an inference as to what _ hap- 
pened, but upon the absence of direct 
estimiony of any eye- -witness that the 
thing did or did not occur.” Wallis 
v. Southern Pac. Co., 184 Cal. 662, 
665, 195 P 408, 15 ALR 117. 

[b] “Where there is no eyewit- 
ness to the killing of a person (1) 
his administrator may establish the 
exercise of ordinary care on the part 
of the deceased by the highest proof 
of which the case is capable, includ- 
ing the habits of deceased and any 
other facts and circumstances from 
“which the jury might rightfully find 
that he was exercising such care.’ 
Stollery v. Cicero, etc., R. Co., 243 Ill. 
290, 298, 90 NE 709, 710. (2) But 
where decedent was observed by wit- 
nesses immediately before and imme- 
diately after he was struck by _ the 
train which killed him, evidence of his 
habit is inadmissible, even though no 
one saw what he was doing at the 
instant he was struck nor saw what 
struck him. Anderson v. Metropoli- 


tan West Side El. R. Co., 170 Ill. A. 
210. 
[c] Where it is doubtful whether 


anyone saw plaintiff’s decedent when 
he was killed, evidence that he was 
a man of careful habits is admissible. 
Illinois Cent. R. Co. v. Ashline, 171 
Tll. 313, 49 NE 521. 

Habit and character of decedent 
generally see Death § 173. 

$4 Bush v. Brewer, 136 Ark. 246, 
206 SW 322; Hodges v. Hill, 175 Mo. 
A. 441, 161 SW 633; Stone v. Boston, 
etc., RiiCos 72..N. i. 20:6; +55), A 359: 
Smith Vv. Boston, ete., R.'Co., 70 N. 
H. 53, 47 A 290, 85 AmSR 596; Davis 
Vv. Concord, ete., R. Co., 68 N. 588 247, 
44 A 388; Evans v. Concord R. Corp. 
66 N. H. 194, 21 A 105; and cases 
infra note 35. See Wallis v. South- 
ern Pac. Co., 184 Cal. 662, 195 P 408, 
15 -ALR 117 (dictum):;, Chabott’ v. 
Grand’ Trunk R: Co., 77 N.. H. 133, 88 
A 995 (holding that, where plaintiff's 
decedent was killed while walking 
along a railroad track, evidence of his 
usual habit of looking and listening 
before stepping upon a railroad track 
did not tend to show due care in 
walking along it, there being nothing 
to show how long he had been upon 
the track, and consequently was in- 
admissible). Compare Tyrrell v. 
Boston, etc., R. Co., 77 N. H. 320, 91 
A 179; Tucker v. Boston, etc., R. Co., 
73 N. HL 132, 59 A 943 (in ‘both of 
which evidence of custom and habit 
of decedent as to care was admitted 
on the ground that there was no 
direct evidence of his conduct at the 
time of the accident). 

al 
of Thingis seem to have adopted the 
rule that such evidence is admissible 
only in the absence of any direct 
evidence as to how the accident oc- 
curred. . . As this is not a ques- 
tion of resorting to secondary evi- 
dence, we fail to see the force of this 
distinction. If the evidence has pro- 
bative force and is otherwise ad- 
missible, then the fact that there is 


Reason for rule.—‘The courts | 
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for whose injuries damages are sought to be recov- 
ered was reputed to be addicted to the use of in- 
toxicating liquor*! or that he was in the habit of 
becoming intoxicated*? is usually held inadmissible 
to show. that he was intoxicated on the occasion in 


question; but it may be admissible to prove that his 


evidence has, 


stronger and more direct evidence 
should not warrant its rejection. 

. The principal objection to its ad- 
missibility is that it raises collateral 
issues and detracts the attention of 
the jury from the real point at issue. 
to-wit, whether the party charged 
with negligence was negligent at the 
particular time in question, and that 
it raises issues which the opposite 
party will not be prepared to meet. 
This objection is largely avoided 
when the evidence is confined to the 
general habit of the party with ref- 
erence to the particular act in issue.”’ 
Hodges v. Hill, 175 Mo. A. 441, 452, 
453, 161 SW 633. 

35. Pittsburgh, etc., R. Co. v. Mc- 
Neil, (Ind. A.) 66 NE 777; Parkinson 
v. Nashua, etc., R. Co., 61.N. H. 416. 
See Craven v. Central Pac: R. Co., 72 
Cal. 345, 348, 13 P 878 (‘‘when, in 
the absence of any question of evil 
intent, or of any intent at all, the 
point of fact to be determined is, 


thing, or did it in a particular: way, 
and the direct testimony as to the 
fact is conflicting,’ then eviden¢e is 
admissible to show that he was in the 
habit of doing the thing in question, 
or accustomed to do it in a particular 
way’’). 

36. See cases supra notes 34, 35. 
Compare Arizona, etc., R. Co. Vv. 
Clark, 207 Fed. 817, 125 "CCA 305 [aff 
235 U.S: 669, 35 Sct 210,59 Lied. 
415, LRA1915C 834] (where evidence 
of an engineer’s habitual failure to 
observe signals was held inadmis- 
sible, being immaterial, where he 
fully observed the signals on the oc- 
casion in question). 

387. U. S.—Arizona, etc., R. Co, v. 
Clark, 207 Fed. 817, 125 CCA 305 [aff 
235 U. S. 669, °35 SCt 210, 59 L. ed. 
415, LRA1915C 834, and quot Cyc]. 

Ga.—Atlanta, ete., R. Co. v. Smith, 
94 Ga. 107, 20 SE 768; Atlanta, etc., 
R. Co.'v. Newton, 85 Ga, 517, 11 SE 
776. 


habit was such that it had affected his physical or 
mental powers,*® 
claimed tor loss of earning power.*4 
dence of a habit of sobriety is inadmissible to con- 
tradict direct evidence tending to show that he was 
intoxicated at the time of the accident.*® 


or in mitigation ot damages 


Similarly, evi- 


Suen 


however, been held admissible as’ 
tending to show freedom from contributory negli- 
gence where there is no direct evidence as to how 


Habits and reputation of defend- 
ant’s servant as to intoxication see 
Master and Servant § 1250 text and 
notes 44, 51. 

40. See supra § 822. 

41. Kingston v. Ft. Wayne, etc., R. 
Co., 112 Mich. 40, 70 NW 315, 74 Nw 
230, 40 LRA 131. But see Southern 
Tract. Co. v. Kirksey, (Tex. Civ. A.) 
222 SW 702 (contra). 

42. U. S.—Great Northern R. Co. 
bo Ennis, 236 Fed. 17, 149 CCA 


Iowa.—Hubbard v. Mason City, 60 
Iowa 400, 14 NW 772. 
Mass.—Ceresola v. Joseph F, Paul 
Co., 224 Mass. 395, 113 NE 358. *~ 

Mich.—Kingston vy. Ft. Wayne, etc., 
R. Co., 4112 Mich. 40, 70 NW: 315, 74 
NW 230, 40 LRA 131; Langworthy Vv: 
Green Tp., 88 Mich. 307, 50. NW 130; 
Hill v. Snyder, 44 Mich. 318, 6 NW 


‘674. 


N. J.—Shelly v. Brunswick ‘Tract. 


| Co. 65 N. J. L. 639, 48 A 562. 
whether or not a person did a certain ! 


Y.—Barker v. Savage, 31 N. Y. 


heapex 288 [rev on other grounds 45 


Nees 19d]. 
‘I.—Hampson v. Taylor, 15 R. I. 


Rt: 
'83, 8 A331, 23 A 732 


‘And see ‘Lane v. Missouri Pac. R. 


/Co., 132 Mo. 4, 33 SW 645, 1128 (sepa- 


rate opinion of Sherwood, J.);° Vidal 
v. Porto Rico R., ete., Co., 32 Porto 
Rico 707 (where doubts are expressed 
as to whether evidence of habits of 
intoxication is irrelevant where 
plaintiff's decedent was killed by a 


‘street car while lying drunk on the 


tracks). But see Enright v. Atlanta, 
78 Ga. 288; Lewis v. Houston Blec- 
trie’“Co.y 39. Tex. Civ. A. 625, 88 SW 


489, 112 SW 593 (both holding such 
evidence admissible where the issue 
of intoxication is raised); Southern 
Tract. Co. v. Kirksey, (Tex. Civ. A.) 
222 SW 702 (contra). ei 


43. Hubbard -v. Mason City, 


\Towa 400, 14 NW 772. 


Ida.—Denbeigh v. Oregon-Washing- | 


ton Ri “etc.; Co:, P 
112, 

lowa.—Scott v. 
222,138 NW 512. 

Kan.—Junction City v. Blades, 1 
iat Are Sor ate (GC 

Me.—Chase v. Maine Cent. R. Co., 
77 Me. 62, 52 AmR 744, 


23 Ida. 6638, 132 
O'Leary, 157 Iowa 


Mass.—Baldwin v. Western 
Corp., 4 Gray 333. 
Mo.—Hodges Vv. BI, 75) Mow vA 


441, a SW 633. 

N. 

Co., 7 N. H. 133, 88 A 995: 

Oh.—Pennsylvania Co. v. Trainer, 
12’? Ohe Cire Ct," 66,2 b+ ‘Ohe Cire Ded 
519, 

Utah.—Spiking v. Consolidated R., 
ete., 'Co.,° 33. Utah 318, 98) P 838: 

Wis.—Propson vy. Leatham, 80 Wis, 
608, 50 NW_586. 

Compare Fowler v, Chicago R. Co., 
285 Ill. 196, 120 NE 635 (holding that 
proof of experience or skill along a 
certain line is not admissible to show 
habits as to care). 

38. Stafford v. Oskaloosa, 64 Iowa 
251, 20 NW 174, 

39. Evidence of intoxication sce 
supra § 806, 


) ete., 


rR] 


Care required toward persons under 
disability see supra §§ 75-82 

44. Louisville, etc., R. Co. v. Scott, 
188 Ky. 99, 220 Sw 1066; Kingston v, 
Ft. Wayne, etc., R. Co., 112 Mich, 40; 
70 NW 315, 74 NW 230, 40 LRA 131; 
Vidal ‘v. Porto Rico R., etc.; Co., 33 
Porto Rico 707. But see Baltimore, 
R. Co. v. Boteler, 38 Md. 568 
(holding such evidence inadmissible 
on the question of damages). 

45. Kozlowski v. Chicago, 113 Ill. 
A. 513; Carr v, West End St. R. Co., 


‘163 Mass. 360, 40 NE 185; Williams 


v. Edmunds, 75 Mich. 92, 42 NW 534; 


(|Carter v. Seattle, 19 Wash. 597, BS p 


11102. 


But see Lewis v. Houston Elec- 


'tric Co., 39 Tex, Civ. A. 625, 635, 88 


Sw 489, 112 SW 593 (“While it is 
well settled that evidence that one 
has frequently been in a state of in- 
toxication is not sufficient to raise 
the issue of whether such person was 
intoxicated at a particular time, when 
such issue has been raised by other 
competent evidence, we can see no 
reason why testimony as to the per- 
son’s habits of intemperance or of 
sobriety should not be admitted as 
corroborative evidence tending to 
prove or disprove the alleged fact of 
Moryc aoe on, the particular occa- 
sion” 
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an injury occurred ;4* but not otherwise.*" 

[§ 824] cc. Of Place, Method, or Appliance. 
reputation or notoriety of a place, method, or appli- 
ance as being dangerous cannot be shown for the 
purpose of proving that it is in fact dangerous,*® 
although evidence thereof may be admissible to show 
knowledge or notice of the danger.*® 


[§ 825] (20) Purpose or Motive. 


purpose or motive in doing the act in question may 
be admissible as bearing on the negligence of the 


person charged therewith.°° 


[§ 826] (21) Relation to Tort-Feasor. 
is admissible of any facts’tending to show the exist- 
ence of a relation,®! as that of master and servant,°? 
or principal and agent,®® or the lack of any such 
relation,®* between the person charged and the per- 
son in charge or control of an agency or property, 
the defective condition or negligent use of which 


46. Chicago, etc., R. Co. v. Clark, 
108 Ill. 113; Anderson v. Metropoli- 
tan West Side El. R. Co., 170 Ill. A. 
210; Illinois Cent. R. Co. v. Borders, 
DAG 5. 

47. Illinois Cent. R. Co. v. Bor- 
ders, supra. 

48. Louisville, etc., R. Co. v. Hall, 
87 Ala. 708, 6 S 277, 13 AmSR 84, 4 
LRA 710. 

49. Notoriety of danger admissible 
to show notice see supra § 807. 

50. Fogarty v. Bogart, 43 App. 
Div. 430, 60 NYS 81; Thoresen vy. St. 
Paul, ete., Lumber Co., 73 Wash. 99, 
131 P 645, 132 P 860. 

[a] Thus, in an action for injuries 
caused by the derailing of a car and 
the falling off of its load, where 
plaintiff had caused the derailment by 
shoving a timber under the wheels 
in attempting to stop the car, evi- 
dence that he thought damage to 
property might be done by the car 
or some person killed or injured by 
it if it was permitted to reach the end 
of the rails with its speed unchecked 
is admissible on the question of his 
contributory negligence. Thoresen 
v. St. Paul, etc., Lumber Co., 73 
Wash. 99, 131 P 645, 132 P 860. 

Evidence of insurance to show pur- 
pose or motive see supra § 805. 

51. Krueger v. Thiemann, 35 II. 
A, 620; and cases infra notes 52, 53. 
See cases infra this note. 

[a] Acts of a supervising archi- 
tect in inspecting or directing the 
progress of construction work are 
evidence of what he had a right to 
do under the contract for the con- 
struction, on the question of whether 
the person doing the.work was an in- 
dependent contractor or an employee 
of the owner of the premises. Smith 
v. Humphreyville, 47 Tex. Civ. A. 
140, 104 SW 495. 

[b] From whom a subcontractor 
received directions as to where he 
should place the foundations for a 
building, the collapse of which in- 
jured plaintiff, is properly shown in 
evidence, as tending to show that he 
was under the direction and control 
of defendant, the general contractor, 
in the performance of his subcon- 
tract. Bast v. Leonard, i5 Minn, 304, 

53. Hall v. Bates, 216 Mass. 140, 
103 NE 285. 

54. Krueger v. Thiemann, 35 Ill. 
A. 620; Draper v. MInterborough 
Rapid Transit Co., 124 App. Div. 357, 
108 NYS 691. Compare Cassin v. 
Stillman-Delehanty-Ferris Co., 185 
App. Div. 63, 172 NYS 754 (where, in 
an action by an employee of a sub- 
contractor injured while using a lad- 
der belonging to the defendant gen- 
eral contractor, it was held error to 
refuse to admit evidence that the 
general contractor had refused to 
sign a form of contract submitted by 
the subcontractor because it provided 
for the latter’s free use of the facili- 
ties: of the former, including such 
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caused the injury upon which an action for damages 
is based, for the purpose of showing the dominion 
of the person charged, or the want of it, over such 
agency or property or over such person.?® 
[§ 827] (22) Rules and Custom of Employer.*® 
' Rules adopted by an employer, prescribing the care 
or precautions to be taken by his employees in the 
conduct of his business,°’ or evidence of an estab- 
lished custom of conducting his business in a par- 
ticular manner, whether established by rules pro- 


mulgated by persons in authority or growing out 


Evidence 


ladder, in performing the work). 

{a] For example, evidence is ad- 
missible that the engineer and con- 
ductor of a train which injured plain- 
tiff were paid not by the raiiroad, 
but by a construction company, to 
which the railroad contended it had 
loaned the train and crew. Draper 
vy. Interborough Rapid Transit Co., 
124 App. Div. 357, 108 NYS 691. 

55. See cases supra notes 51—54. 

56. Rules and custom of employer 
in particular occupation or as to use 
of particular property treated in 
other titles in this work see cross 
references supra p 623. 

57. Ga.—Atlanta Cons. St. R. Co. 
vy.» Bates,...103, Ga. ..333, 30, SE 41; 
Georgia R. Co. v. Williams, 74 Ga. 
723. 

Tll.—Lake: Shore, ete.,, R.» Co... Vv. 
Ward, 135 Ill. 511, 26 NE 520. 

Iowa.—Coates y. Burlington, 
R. Co., 62 Iowa 486, 17 NW 760. 

Mass.—Stevens vy. Boston El. R. 
Co., 184 Mass. 476, 69 NE 338. 


etc., 


Nebr.—Chicago, ete. R. Co. v. 
Krayenbuhl, 65 Nebr. 889, 91 NW 
880, 59 LRA 920. 

N. H.—Davis-.v. Concord, ete, R. 


Co., 68 N. H. 247, 44 A 888. 
Oh.—Cincinnati St. R. Co. v. Alte- 

meier, 60 Oh. St. 10, 538 NE 300. 
Tex.—Boldt v. San Antonio Tract. 


Co., (Civ. A.) 148 SW 831;. Texas 
Tract. Co. v. Hanson, (Civ. A.) 143 
Sw 214. 


See Fonda v. St. Paul City R. Co., 
71 Minn, 438, 74 NW 166, 70 AmSR 


[a] assigned.—(1) “A 
rule made by a corporation for the 
guidance of its servants in matters 
affecting the safety of others is 
made in the performance of a duty, 
by a party that is called upon to 
consider methods, and determine how 
its business shall be conducted. Such 
a rule, made known to its servants, 
creates a duty of obedience as be- 
tween the master and the servant, 
and disobedience of it by the serv- 
ant is negligence as between the two. 
If such disobedience injuriously af- 
fects a third person, it is not to be 
assumed in favor of the master that 
the negligence was immaterial to the 
injured person, and that his rights 
were not affected by it.. Rather ought 
it to be held an implication that 
there was a breach of duty towards 
him, as well as towards the master 
who prescribed the conduct that he 
thought necessary or desirable for 
protection in such cases. Against 
the proprietor of a business, the 
methods which he adopts for the pro- 
tection of others are some evidence 
of what he thinks necessary or prop- 
er to insure their safety.’ Stevens 
v. Boston El. R. Co., 184 Mass. 476, 
479, 69 NE 3388. (2) “The rules by 
which a street railway company runs 
its cars are a part of the res geste 
inseparably connected with the acci- 


of the long continued practice of employees,** may, 
it is usually held, be admitted against him to show 
negligence on the part of an employee, when rele- 
vant to the issue, even though the injured person 
had no knowledge of such rules or custom,°® except 
where they require the performance of duties 
greater than those required by law;®° but there is 


| dent as one of the circumstances sur- 


rounding the case, and which are 
often necessary to a proper under- 
standing of the same. They are not 
so much in the nature of admissions 
aS a part of the transaction. The 
rules by which a railway is operated 
are aS much a part of the transac- 
tion as the construction and appli- 
ances of the cars, motors, machinery 
and tracks.” Cincinnati St. R. Co. v. 


| Altemeier, 60 Oh. St. 10, 19, 53 NE 


300. (3) “The rule [relating to the 
management of trains at stations] 
- - +. Was in the nature of an admis- 
sion by said railway companies that 
due care in the running and manage- 
ment of their engines and trains at 
stations and street crossings where 
passenger trains were receiving and 
discharging passengers, required the 
course of conduct prescribed by the 
rule. In that view it was clearly ad- 
missible.”’ Lake Shore, et¢., R. Co. 
v. Ward, 135 Ill.. 511, 518, 26 NE 520. 
Evidence of rules and orders of 
employer: 
Goneneity see Master and Servant § 


Injured servant’s obedience or disre- 
orks see Master and Servant § 
Precautions against in ‘en- 

erally see supra § 818. TET 4 
58. Yeates v. Illinois Cent. R. Co., 

ey A. 11 [aff.241 Ill. 205, 89 NE 

vo . 

General custom and usage of others 
see supra § 803. 

Usual habit and conduct of party 
see supra §§ 821-823. 

59. Davis v. Concord, etc., R. Co., 
68 N. H. 247, 44 A 388; Boldt v. San 
Antonio Tract. Co., (Tex, Civ. A.) 148 
SW 831; Texas Tract. Co. y. Hanson, 
(Tex, Civ. A.) 143 SW 214. But see 
Fonda vy, St. _Paul,, City -R. sCo., Tt 
Minn. 438, 74 NW 166, 70 AmSR 341 
(holding that, in an action for per- 
sonal injuries plaintiff cannot intro- 
duce the private rules of defendant, 
intended only for employees, as being 
admissions by defendant of the pre- 
cautions requisite in the exercise of 
reasonable care, where such rules 
were not known to plaintiff at the 
time of the accident and he did not 
govern his conduct accordingly). 

60. Chicago, etc., R. Co. v. Lamp- 
man, 18 Wyo. 106, 104 P 533, 25 
LRANS 217, AnnCas1912C 788, But 
see Cincinnati St. R. Co. v. Altemeier, 
60 Oh. St. 10, 19, 53 NW 300 (where 
it was said, obiter: “If their [a com- 
pany’s] rules require more care of 
the employees for the safety of pas- 
sengers. than the law requires, it is 
easy for the court to say so to the 
jury, and point out what the law re- 
quires, and wherein the rules require 
more than the law, and that to the 
extent of the excess the company is 
more careful than is required by law. 
Such -a showing would be an ad- 
vantage to the company instead of a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— be, i ae 


§§ 827-829] 


authority to the contrary.® 


the tort-feasor or injured person.®® 
Occurrence of accident.°¢ 


comes competent in rebuttal.” 


On the question of negligence, statements and 
declarations may be shown in a proper case as an 
admission that declarant was negligent” or that the 


detriment. If the rules require only 


what the law requires, no harm can, 


come to the company from their in- 
troduction in evidence. But if the 
rules require less than the law, or 
if there are no rules at all, then the 
eompany might well be held to be 
negligent for such a state of affairs. 
It seems, therefore, that the intro- 
duction of the rules of the company 
is not only proper, but would lead to 
the working out of just results in all 
cases, sometimes against the com- 
pany and sometimes in its favor’). 
61. Louisville, ete., R. Co. v. Dyer, 
152 Ky. 264, 153 SW 194, 48 LRANS 
816; Southern R. Co. v. Stewart, 141 
Ky. 270, 132 SW 435; Louisville R. 
Co. v. Gaugh, 133 Ky. 467, 118 SW 


276. 
62. West Chicago St. R. Co. v. 
Brown, 112 Til, A. 351; Louisville, 


etc., R. Co. v. Dyer, 152 Ky. 264, 153 

SW 194, 48 LRANS 816; Becker v. 

Buffalo, etc., Tract. Co., 52 Pa. Super. 

93. -Compare Snips v. Minneapolis, 

ete., R. Co., 164 Iowa 530, 146 NW 468 

(holding that evidence offered by de- 

fendant, of instructions given to its 

servant not to permit persons to 
enter the pump house where plaintiff 
was injured, was inadmissible to 
show that the servant had acted 
beyond ‘the scope of his authority 
in allowing plaintiff to enter, where 
there was no evidence that plaintiff 
knew of such rule). 

63. Statements: 

Indicating knowledge of declarant see 
Evidence § 322. 

Of person in particular status or oc- 
cupation or in use of particular 
place or property treated in other 
titles in this work see cross refer- 
ences supra p 623. : 
64. Admissions generally see Evi- 

dence § 323 et seq. 

Deciarations generally see Evidence 

§ 1865 et seq. 


65. See cases infra text and notes 
66-77. 
6G. Occurrence of accident gener- 


lly see supra § 787. 
i 67. Puller v. Jamestown St. R. Co., 
75 Hun 273, 26 NYS 1078 [aff 148 
N. Y. 741 mem, 42 NE 1093 mem]; 
Gulf, ete., R. Co. v. Culver, (Tex. 
Civ. A.) 168 SW 514; Houston Electric 
Co. v. Jones, 61 Tex. Civ. A, 281, 129 
SW 863; Hardin v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 88 SW 
440. 

Self-serving declarations generally 
see Evidence § 193 et seq. |. 

68. See infra § 829. 
69. Fuller v. Jamestown St. R. Co., 
75 Hun 273, 26 NYS 1078 [aff 148 
N. Y. 741 mem, 42 NE 1093 mem]. 


70. Fuller v. Jamestown St. R. 
. Supra. ; 
Con Golo.—-Lora v. Pueblo Smelt-: 


ing, ete., Co., 12 Colo. 390, 21 P 148. 
Ganw_Atchison, etc., R. Co, v. Pot- 


Such rules are not 
admissible in behalf of the employer.*®? 

[§ 828] (23) Statements and Declarations®*—(a) 
In General. General rules*t govern the admissibility 
of evidence of statements and declarations made by 


Evidence that an in- 
jured person subsequently told some one of an acci- 
dent or injury is ordinarily incompetent to show 
that it occurred,®* unless such statement is admis- 
sible as a part of the res geste.*® 
dence that no complaint was made by one who 
claimed to have received an injury is admissible 
upon the question whether any such injury was suf- 
fered,®® and where such evidence is resorted to for 
the purpose of showing that the accident did not — 
occur, testimony that a complaint was made be- 
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other person was not at fault.7? 

Responsibility of defendant for the accident or 
injury complained of’? may be shown by a tort- 
feasor’s statements or declarations tending to iden- 
tify him as the individual liable to respond in dam- 


ages for the injury complained of,’* or to show 


However, evi- 


admissible.** 


[§ 829] (b) As Part of Res Gestzx.7® 
general rules governing such evidence,”® statements 


his ownership or control of the property or agency 
causing the injury.”® 
Relation of parties. 
charged may be shown to prove the existence and 
nature of the relation, if any, between himself and 
the other party.”° 
Irrelevant statements. 
not tending to prove any matter in issue are in- 


Statements of the person 


Statements or declarations 


Under the - 


relating to a matter in issue in an action to recover 


ter 60 Kan. 808, 58 P 471, 72 AmSR 

Minn.—McManus_ v._ Nichols-Chis- 
holm Lumber Co., 105 Minn. 144, 117 
NW 223. See Binewicz v. Haglin, 103 
Minn. 297, 115 NW 271, 15 LRANS 
1096, 14 AnnCas 225 (dictum). 

Mo.—Friedman v. United R. Cos., 
Path eee 235, 238 SW 1074, 1076. [cit 

vembade 

Vt.—Goodwin v. Holmes, 87 Vt. 477, 
89 A 742, 

Rules cf employer as admissions of 
care required see supra § 827. 

[a] An offer to pay damages, made 
by defendant to plaintiff immediately 
after the accident, is admissible 
against him. Goodwin v. Holmes, 87 
Vt. 477, 89 A 742. 


72. McKenzie v. Boutwell, 79 Vt. 
383, °65. A’ 99: 
73. Responsibility of defendant. 


generally see supra § 787. 

74 Beamon vy. HBllice, 
585, 19 ECL 661. 

[a] Address of owner of vehicle. 
—ZIn an action for damages resulting 
from a collision with a carriage, evi- 
dence of the address of the owner as 
stated by persons riding in the car- 
riage at the time is admissible 
against defendant. Beamon vy. Ellice, 
4 C. & P. 585,19 ECL 661. 

75. Flieg v. Levy, 148 App. Div. 
781, 138 NYS 249; Lynchburg Tel. Co. 
v. Booker, 103 Va. 594, 50 SE 148. 

[a] Ownership of horse.—A state- 
ment by defendant in an action for 
injuries to a child kicked by a horse, 
made to the mother of the child, that 
his horse was insured and that a 
physician’s services would be paid 
for, is admissible to show defendant’s 
ownership of the horse, although it 
shows the further fact of insurance. 
Flieg v. Levy, 148 App. Div. 781, 133 
NYS 249. 

76. Doryk v. Perth Amboy Bot- 
tling Go., GN, J.)-139 A /419; 

[a] Imvitee or licensee.—A truck 
driver’s directions to a boy who later 
was injured as a result of the driver’s 
negligence, to get aboard the truck, 
are admissible in evidence as tending 
to show that such boy in riding upon 
the truck was an invitee rather than 
a licensee. Doryk vy. Perth Amboy 
Bottling Co., (N. J.) 189 A 419. 

77. See cases infra this note. 

[a] Evidence held inadmissible. 
(1) Evidence that the occupants, not 
being the owners, of a carriage which 
collided with plaintiff's vehicle stated 
that any damage done would be paid 
for is inadmissible. Beamon vy. Ellice, 
4 C. & P. 585, 19 ECL 661. (2) In an 


action for damages for the death of a 


horse while being used by defendant, 
where plaintiff claimed that he let 


the horse with another to defendant: 
upon the agreement that they should 
be worked together but that defend-’ 


ant worked them separately, evidence 


4 &'P.) 


damages for a negligent act or injury are admissible 
when sufficiently connected with the main fact in 
issue to constitute a part of the res geste.®° 


that directly after the accident to the 


{| horse defendant directed that it be 


taken 'to his stable for treatment was 
incompetent to show negligence on 
the part of defendant in the use of 
the horse or a violation of the agree- 
ment that the horses were to be 
worked together and not separately. 
McKenzie v. Boutwell, 79 Vt. 383, 65 
A 99. (3) A statement made by the 
driver of an automobile to the mother 
of a child injured by it, that he was 
sorry but that the accident would 
teach children to stay out of the 
street, is inadmissible, not tending to 
prove any issue of the case and form- 
ing a basis for an argument to the 
passion and prejudice of the jury. 
Shaw v. Corrington, 171 Ill. A. 232. 
(4) Where a matter in issue was 
whether defendant or another com- 
pany was operating the mine in 
which plaintiff was injured, and 
whether the superintendent in charge 
of the mine was in the employ of de- 
fendant or the other company, the 
sheriff's return of service of the sum- 
mons in the case, stating that he had 
served it upon the superintendent as 
superintendent of defendant, was in- 
admissible to show that defendant 
was in possession of the mine or that 
the superintendent was in defendant’s 
employ. Haywood v. Dering Coal Co., 
145 TW AL "5062 ; 

78. Words and manner after acci- 
dent as part of res gestze see supra 


§ 790. 
See Evidence §§ 535-559. 

80. See cases infra this note. 

[a] Evidence held admissible.— 
(1) In an action for damages for the 
killing of a horse by collision with 
defendant’s vehicle, while plaintiff's 
son was riding it toward home, state- 
ments made by the son, as he was in 
the act of starting for home on the 
occasion in question, that he must 
hurry home and that his horse would 
cover the distance in a very short 
time, are so intimately connected 
with his riding home as to be a part 
of the res geste, and were properly 
admitted on the question of contribu- 
tory negligence. Hodges v. Hill, 175 
Mo. A. 441, 161 SW 6338. (2) In an 
action for personal *injuries and in- 
juries to a horse, resulting from a 
runaway claimed to have been caused 
by an electric shock received by the 
horse in crossing defendant’s railway 
tracks on account of improper elec- 
trical connections, evidence that the 
driver, observing the horse as ° it 
stepped upon the track, said to his 
passenger that the horse had received 
a shock and instructed him’ to catch 
hold of the reins is admissible as part 
of the res geste, not as showing that 
the horse had in truth received a 
shock, but as explaining why the pas- 
senger seized the reins, and thus 
tending to justify what otherwise 
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[§ 830] (24) Verdict of Coroner’s Jury or Deci- 
The verdict of a coroner’s 
jury,* or the decision of a magistrate on a criminal | by 
charge arising out of the act in question,®? is not 
admissible to show care or negligence. 

[§ 831] (25) Violation of, or Compliance with, 
Evidence is admissible of 
the requirements of a statute or ordinance® and of 
the violation thereof or noncompliance therewith by 
a person whose negligence is in issue in an action 
for damages,*? where such violation or noncompli- 
ance is shown to have caused or contributed to the 
injury for which damages are sought to be recov- 
Conversely, when the 
negligence charged consists in the doing of a par- 
ticular act or the employment of a particular 


sion of Magistrate. 


Statute or Ordinance.®* 


ered; but not otier vite: oe 


might have been contributory negli- 
gence. Trenton Pass. R. Co. v. Cooper, 
60 N. J. L. 219, 37 A 730, 64 AmSR 
592, 88 LRA 637, (3) A statement 
made by an injured person to one 
who went to his assistance, that he 


did not. Know how the accident hap-., 


pened and that it was his own fault, 
is admissible as part of the res geste. 
McManus v. Nichols-Chisholm Lum- 
ber Co., 105. Minn. 144, 117 NW. 223. 
(4) A statement made by defendant’s 
driver, in response to a question by 
plaintiff as the latter was picking 
himself up out of the débris caused 
by a collision between his vehicle and 
defendant’s, that he ‘could not help” 
the accident, is admissible as part of 
the res geste. Joslin v. Grand 
Rapids, etc., Co., 53 Mich, 322, 19 NW 
17. (5) Where plaintiff was injured 
by falling into an elevator shaft, tes- 
timony that just as the witness heard 
cries of pain from the shaft the child 
ran to him and said that “a man 
came up and pushed open the door 
{of the elevator] and walked in” is 
admissible as part of the res geste, 
on the question whether the door to 
the shaft was opened by plaintiff or 
was_left open by defendant’s servant. 
Beal-Doyle Dry Goods Co. v. Carr, 85 
Ark. 479, 108 SW 10538, 14 AnnCas 48. 

81. Rowe v. Such, 134 Cal. 573, 66 
P 862, 67 P 760. 

82. Price v. Charles Warner Co., 
17 Del. 462, 42 A, 699. 

. By person in particular status 
or occupation or in use of particular 
place or property treated in other 
titles in this work see cross refer- 
ences supra p 623 

84 Ala. oarbrough v. Carter, 179 
Ala. 356, 60 S 833 

Cal.—Gordon v. "Roberts, 30 Cal, A. 
TO0167 Lo. 

Ga.—Hinkle vy. Cooner, 138 SE 855. 

Ill.—Brinks’ Chicago City Express 
Co. v. Kinnare, 168 Ill. 643, 48 NE 446. 

Mo.—McKee v. Peters, 142 Mo. A. 
286, 126 SW 255. 


N. J.—New Jersey Fidelity, etc., 
Ins. CP v. Lehigh Valley R. Co., 92 
N. J. L. 467, 105 A 206 [certiorari ‘den 


249 U. it 600 mem, 39 SCt 258 mem, 
63 L. ed. 796 mem]. 

N. Y.—Archer v. New York, etc., R. 
Co., 106 N.Y. 589, 18 NE 318; Orr v. 
Baltimore, etc., R Co., 168 App. Div. 


548, 153 NYS 920; Sturmwald_v. 
Schreiber, 69 App. Div. 476, 74 NYS 
995, 


Okl.—Ponca Gity v. Reed, 115 Okl. 
166, 242 P 164. 

Pa.—Fane v. Philadelphia Rapid 
Transit. Co., .228 Pa. 471, 77 .A °806. 

[a] Protection of sidewalk during 
building operation.—A city ordinance 
requiring that a canopy be erected 
over a sidewalk where building work 
is in progress is admissible in evi- 


‘dence in an accident by one injured 


by the falling. of scaffolding, where it 
was admitted that no such canopy 
was in existence at the time of the 
accident, the question being for the 
jury as to whether its absence con- 
tributed to the injury for which dam- 


NEGLIGENCE 


its terms.®7 
[§ 832] (26) 
Third Person. 


ages were sought. Gordon y. Rob- 
erts, 30 Cal. A. 76, 157 P 15. 

[b] An ordinance providing an un- 
lawful penalty for its violation is not 
thereby rendered incompetent upon 
the issue of negligence, although the 
penalty would be unenforceable. 
re City v. Reed, 115 Okl. 166, 242 
P, 164. 

Admissibility of municipal ordi- 
nances in actions for injuries in 
streets see Motor Vehicles § 1037 
Municipal Corporations §§ 2016, 2030. 

Proof of statutes and ordinances 


see Evidence §§ 9038-905. 


85. Kimball v. Davis, 117 Me. 187, 
103 A 154; Davis v. John L. Whiting, 
etc., Co.,' 201° Mass. 91,° 87° NE 199; 
Connolly v. Knickerbocker Ice Co., 
114 N. Y. 104, 21 NE 101, 11 AmSR 
617; Sturmwald v. Schreiber, 69 App. 
Div. 476, 74 NYS 995; and cases supra 
note 84. 

86. Fowle v. Atlantic Coast Line 
Re COM LAT oN 7G. MA Ode Oa eb e Occs 
Ubelmann v. American Ice Co., 209 
Pa. 398, 58 A 849. See Reid v. Lingle, 
LOS UE Ac 240) 

87. Presley v. Kinlock-Blooming- 
ton. Tel. Co., 158 Ill. A. 220. 

88. Mayes v. Kansas City Power, 
etc., Co., 121 Kan. 648, 249 P 599. 
“Vis major” defined see [40 Cyc 

ile 
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89. Olsen vy. Meyer, 46 Nebr. 240, 
64 NW 954. 
Act of God generally see 1 C. J. p 


1172. 
90. Cal.—Spear v. United R. Cos., 
16,Gali VASCGs ts face so 6. 

Kan.—Mayes v. Kansas City Power, 
ete., Co., 121 Kan. 648, 249 P 599. 

Ky.—Lockridge v. Fesler, 37 SW 
65, 18 KyL 469. 

Md.—Hodges v. Baltimore Engine 
Co.,-126 Md. 307, 94 A 1040, AnnCas 
LOTT Ct 66. 

Mass.—Del Visco v. General Elec- 
tric Co., 235 Mass. 415, 126 NE 799. 

N. Y.—Faucett v. Nichols, 64 N. Y. 
377; Eder v. Post, 1385 App. Div. 859, 
120 NYS 139; Draper v. Interborough 
Rapid Transit Co., 124 App. Div. 357, 
108 NYS 691; Greater New York 
Feather Co. v. Diamond Coat Front, 
ete., Co., 97 Misc. 634, 162 NYS 258; 
Otten v. Cohen, 1 NYS 430. 

N. C.—McMillan v. Atlanta, etc., R. 
Co., 172. N.C. 853, 90 SH 683. 

[a] For example (1) in an action 
for the death of plaintiff’s horse, evi- 
dence tending to show that it was 
caused by the halooing of persons in 
the street should have been admitted 
on the question of proximate cause. 
Lockridge v. Fesler, 37 SW 65, 18 
KyL 469. (2) In an action for in- 
juries received when a fence, which 
was being removed by defendant, fell 
by reason of the loosening of certain 
bolts, evidence that boys were play- 
ing about and upon the fence while 
the work of removal was in progress 
and were told by defendant’s foreman 
to leave the premises is properly ad- 
mitted, as tending to show that the 
fall of the fence happened not 
through the negligence of defendant, 
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method, the provisions of an ordinance are admis- 
sible to show that such act or method was required 


Vis Major; Act of God; Act of 


On behalf of the person charged evl- 
dence is admissible to show that the accident or 
injury was proximately caused by vis major,** or by 
the act of God,8® or by the acts of third persons,®° 
even though such persons are not identified.®* 

[§ 833] 5. Weight and Sufficiency—a. In General. 
In actions founded upon negligence, as in other civil 
actions,®? an issue of fact cannot be regarded as 
proved unless the party having the burden of proof 
thereon establishes it by a preponderance of the 
evidence,®* and his evidence is insufficient for this 
purpose where it is equally balanced by that in 


but because of the acts of others who 
loosened the bolts. Del Visco v. Gen- 
eral Hlectric Co., 235 Mass. 415, 126 
NE 799, 

[b] Negligence of a codefendant 
may be shown by a defendant who 
denies liability on his own part. 
Spear v. United R. Cos., 16 Cal. A. 
Coit, LI PIFO.5 6% 

{c] Similar acts of third persons. 
—In an action against a bailee for 
goods destroyed by fire, defendant 
may introduce, in support of his con- 
tention that the fire was of incendi- 
ary origin, evidence that on the same 
night an attempt was made to burn 
another near-by building by means 
Similar to those which set the fire in 


oie] Faucett v. Nichols, 64 N. 
Bg F 
91. Eder v. Post, 135 App. Div. 


859, 120 NYS 139. 

92. See Evidence § 1743. 

93. U. S.—Canadian Pac, R. Co. v. 
Elliott, 137 Fed. 904, 70 CCA 242 [rev 
129 Fed. 163]; Parody v, Chicago, 
etc., R. Co., 15 Fed. 205, 5 McCrary 38. 

Ala.—Birmingham Union R. Co. v. 
Hale, 90 Ala. 8, 8 S$ 142, 24 AmSR 748; 
Louisville, ete., R. Co. v. Jones, 83 


Ala, 376, 3 S 902. 

Ark. —Texas, etc., R. Co. v, Orr, 46 
Ark. 182. 

Cal.—Straten vy. Spencer, 52 Cal. A. 
98, 197 P5400. 
R. Co. v. Gun- 


Colo.—Denver, etc., 
ning, 33 Colo. 280, 80 P 727; Colorado 


Fuel, etc., Co. v. Cummings, 8 Colo. 
JA 541, 46 P 875. 
Conn. —Fay v. Hartford, etc. R. 


Cok Se"onn: 2830, tae 364; Hoyt v. 
Danbury, 69 Conn. 341, 37 A 1051. 

Del.—Colbourn vy. Wilmington, VAN) 
Del. 443, 56 A 605; Wilkins v. Wil- 
mington, 16 Del. 132, 42 A 418. 

Ga.—Mitchell v. Western, etc., R. 
Co., 30 Ga. 22; Albany v. Simon, 36 
Ga. A. 166, 136: SE 100: 


Tll.— Keck v. Calumet, ete., R. Co., 
156 Ill. A. 402; Chicago v. Sullivan, 
DEO TIAL "EN: 

Ind.—Lake Erie, ete., R. Co. v. 


Stick, 143 Ind, 449, 41 NE 365; Faris 
v. Hoberg, 134 Ind. 269, 33 NE 1028, 
39 AmSR 261; American Car, etc:, Co. 
v. Clark, 32 ind. A. 644, 70 NE "328. 

Iowa.--Smith v. Spirek, 196 Iowa 
1328, 195 NW 736. 

Kan.—Baker v. Magnolia Petroleum 
Co., 111. Kan. 556, 20% 22789: 

Ky. —Slate Creek Iron Coly, ral): 
12 SW 579, 11 KyL 546. 

Minn.—Martyn v. Minnesota, etc., 
Ri Co.;. 95." Minn: 333, 104. NW 133; 
Carleton vy. Great Northern R. Co., 93 
Minn. 378, 101 NW 501. 

Mo. —Caldwell v. Missouri’ Pac. R. 
Co., 181 Mo. 455, 80 SW 897; Morelock 
Vv. Chicago, etc., a Gon 112 Mo. A. 
640, 87 SW 5. 

Nebr.—McCook vy. McAdams, 76 
Nebr. 1, 106 NW 988, 110 NW 1005, 
114 NW 596 
aaah J.—Uknowich v. Szobo, 1386 A 

N. Y.—Plumb v. Richmond Light, 
etc., Co., 233 N. Y. 285, 1385 NE 504, 
25 ALR "685; Searles v. Manhattan R. 


For later cases, developments andchanges in the law see cumulative Annotations, same title, page and note number, 


§§ 833-834] 


favor of the adverse party; hence, it is not neces- 
sary for defendant to prove by a preponderance 
of the evidence the absence of the negligence re- 
However, also as in other 
actions,®° the proof introduced upon one side may 
be supplemented by that of the adverse party.®* 
Further, plaintiff is not bound to prove his case be- 
yond a reasonable doubt,®® a preponderance of the 
evidence being sufficient;®® and, as in other cases, 
circumstantial evidence is legal evidence. 
sions as to negligence, whether made by defend- 
ant? or plaintiff,? are not conclusive of the fact to 
which they relate, but the evidence tending to prove 
them is to be received and considered in connection 


led on by plaintiff.°> 


Co., 101 N. -Y. 661 mem, 5 NE 66; 
Huscher v. New York, etc., Electric 
Light, ete., Co., 158 App. Div. 422, 143 
NYS 639 [aff 139 NYS 5387]; Mieuli 
v. New York, etc., R. Co., 136 App. 
Div. (3873,5°120 > NYS2-10783 ° Welch: v. 
New York Cent., R. Co., 17 NYS 342; 
Kenney v. Ocean SS. Co., 13 NYS 950. 

Oh.—Klunk v. Hocking Vailey R. 
Co., 74: Oh. St. 125, 77 NE ‘752; Erie 
R. Co. v. McCormick, 69 Oh. St. 45, 
68 NE 571. 

Pa.—Rushton v. Allegheny, 192 Pa. 
574, 44 A 249; Cowdrick v. New York 
Cent. R. Co., 65 Pa. Super. 416. 

R. I.—Venbuvr v. Lafayette Wor- 
sted Mills, 27 R. I. 89, 60 A 770. 

Tenn.— Memphis St. R. Co. v. 
Cavell, 1385 Tenn. 462, 187 SW 179, 
AnnCasl1918C 42; De Glopper v. Nash- 
ville R., ete., Co., 123 Tenn. 633, 134 
SW 609, 33 LRANS 913. 

Tex.—Chicago, etc., R. Co. v. Myers, 
(Civ. A.) 264 SW 151; Fort Worth, 
ete., R. Co. v. Lovett, (Civ. A.) 263 
SW 643; Gordon v. Texas, etc., Mer- 
cantile, ete., Co., (Civ. A.) 190 SW 
748; Domenico v. El Paso Electric R. 
Co., (Civ. A.) 90 SW 60; Galveston, 
etc., R. Co. v. Walker, 38 Tex. Civ. A. 
76, 85 SW 28. 

Utah.—tTremelling v. Southern Pac. 
Co., 51 Utah 189,170 P 80;. Harring- 
ton v. Eureka Hill Min. Co., 17 Utah 
300, 53 P 737. 

Va.—Kendricks v. Norfolk, 139 Va. 
702, 124 SE 210; Erle v. Norfolk, 139 
Va. 38, 123 SE 364, 

Wash.—Tubb v. Seattle, 136 Wash. 
332, 239 P1009. i I 

Wis.—Rost v. Roberts, 180 Wis. 
207, 192 NW 38. 

{a] Evidence held insufficient to 
support recovery.— (1) Generally. 
Frank v. Free, 190 Mo. A. 73, 175 SW 
217. (2) Frightening horse. McAlee- 
man v. Hast St. Louis Light, etc., Co., 
188 Ill. A, 291. (3) Spout from grain 
elevator injuring train brakeman. 
Schuman v. Bader, 227 Ill. A. 28. (4) 
Fall in elevator shaft. Hall v. Corn 
Belt Bank, 201 Ill. A. 250. ‘ 

[b] Evidence held sufficient to 
support verdict for defendant.—(1) 
Generally. Lamb vy. Farrell, 125 
Mise. 148, 209 NYS 3865; Woolson v. 
Hessling, 20 Oh. Cir. Ct. N. S. 583; 
Osborn v. Chickasha Gas, etc., Co., 
123 Okl. 198, 251 P ‘480. (2) Injury 
from falling down stairs. Howard v. 
Cherokee First Nat. Bank, 192 Iowa 
432, 185 NW 105. (8) Setting fire to 
barn by steam threshing engine. Ar- 
thur v. Stults, 71 Ind. A. 451, 125 NE 
83; Furst v. Buchalter, 171 NYS 21. 

94, Field v. French, 80 Ill. A. 78; 
Louisville R. Co. v. Potter, 175 Ky. 
258, 194 SW 308. 

[a] Thus (1) “when the evidence 
is in equipoise, the verdict must be 
against the party on whom the bur- 
den of proof primarily rested.” Bir- 
mingham Union R. Co. v. Hale, 90 
Ala. 8, 12, 8 S 142, 24 AmSR 748. (2) 
“Where the plaintiff must prove his 
case by a preponderance of the evi- 
dence and the evidence on a material 
point in issue is equally balanced, the 
plaintiff cannot prevail.” Straten v. 
Spencer, 52 Cal. A. 98, 110, 197 P 540. 

95. carborough v. Urgo, 191 Cal. 
341, 216 P 584; Smith v. Hollander, 
(Cal. A.) 259 P 958 Scellars v. Uni- 
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and proper.® 
Admis-" 


versal Serv. Everywhere, 68 Cal. A. 
252, 228 P 879; Klunk vy. Hocking 
Valley R. Co., 74 Oh. St. 125, 77 NE 
752; Chicago, ete., R. Co. v. Myers, 
(Tex. Civ. A.) 264 SW 151: 

96. See Hvidence 1798. 

97. Baltimore Refrigerating, etc., 
Co. v. Kreiner, 109 Md. 361, 71 A 1066; 
Kluska v. Yeomans, 54 Wash. 465, 
103 P 819, 132 AmSR 1121. ‘ 

“Negligence, whether of the plain- 
tiff or defendant, must be affirma- 
tively shown, and this puts the.bur- 
den on the party alleging it to’: make 
it appear, either by evidence fur- 
nished by himself, or by availing 
himself of that furnished by his ad- 
versary, or by both.” Houston, etc., 
R. Co. v. Harris, 103° Tex. 422, 426, 
wae Sw 8:97 [aff (Civ. A.) .120 SW 

“Although the plaintiffs’ proofs 
may not show any negligence on the 
part of the defendants or their agent, 
yet, if on the defendants’ own case 
acts are introduced which demon- 
strate the existence of such careless- 
ness, the plaintiffs are entitled to re- 
cover, notwithstanding the failure of 
proof *n their opening case.” Hotch- 
kiss v. Walter, (N. J. Sup.) 132 A 242. 

98. Pierson v. Lyon, 243 Ill. 3870, 
90 NE 693; Garry v. Chicago City R. 
Cove 5o PEAS. 6 TS: 

99. Calkins v, Blackwell Lumber 
Co., 23 Ida. 128, 129 P 435. 

[a] Evidence held sufficient to 
support recovery.— (1) Generally. 
Barnes v. Sleph, etc., Co., 187 Ill. A. 
253; Odum v. Corn Products Refining 
Co., 173 Ill. A. 848. (2) Falling into 
unguarded post hole. McKee v. Iowa 
R., etc., Co., (lowa) 214 NW 564. (3) 
Falling down open elevator shaft in 
store. Beal-Doyle Dry Goods Co. v. 
Carr, 85 Ark. 479, 108 SW 1058, 14 
AnnCas 48. (4) Falling of frozen 
sand. Rohmer v. Anderson, 189 Ill. 
A. 274. (5) Falling on stairway. 
Straus v. Boston Store, 177 Ill. A. 
525. (6) Fire set by defendant. Cal- 
kins v, Blackwell Lumber Co., 23 Ida. 
128, 129 P 435; McCracken v. Farm- 
é6éra’ Grain’ Co.; 215 Tl). A651; 

1. Calkins v. Blackwell 
Co:; 238 Ida. 128, 129° P 435, 
“ [a] A customary method is some 
evidence as to whether it is a negli- 
gent method. Campbell v. Chicago, 
ete., R. Co., 248 Ill. 620, 90 NE 1106. 

2. McClusky v. Duncan, 216 Ala. 
388, 1138 S 250; Binewicz v. Haglin, 
103 Minn. 297, 115 NW 271, 15 LRANS 
1096, 14 AnnCas 225. 

3. McManus:v. Nichols-Chisholm 
tee ee Co., 105 Minn. -144, 117 NW 
23. 

4. West v. Boston, etc., R. Co., 81 
N. H. 522, 129 A 768, 42 ALR 176. 

5. McMullen v. New York, 104 
App. Divi. 337; 93" NYS! 772) Laff ‘110 
App? Div."117;'97_ NYS “10974. 

6 U. S.—Boston, ete., Canal Co. v. 
Seaboard Transp. Co., 270 Fed. 525 
[certiorari den 256 U.S. 692 mem, 41 
SCt 534 mem, 65 L. ed. 1174 mem]; 
Chicago Great Western R. Co. Vv. 
Price, 97 Fed. 423, 38 CCA 239; Cran- 
dall v. Goodrich Transp. Co., 16 Fed. 
75, 11 Biss. 516; Harris v. Union Pac. 
R. Co., 138 Fed. 591, 4 McCrary 454. 

Ark.—Chicago Mill, ete, Co. v. 
Cooper, 90 Ark. 326, 119 SW 672; 


Lumber 


605, 47 NE 338. 
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with all other evidence relative to the issue. 

Expert evidence. Where a question of negligence 
relates to matters which are of common experience, 
observation, or knowledge, the introduction of ex- 
pert evidence is unnecessary.* 
to show negligence to show that in the opinion of 
an expert witness the method adopted was not 
proper where other experts testify that it is safe 


It is not sufficient 


[§ 834] b. Establishment of Actionable Negli- 
gence Generally. 
him upon that account the actionable negligence of 
defendant must be established by a preponderance 
of the evidence,® although this degree of proof is 


To support a recovery against 


Little Rock, etc., R. Co. v. Harrell, 58 
Ark, 454, 25 SW 117; Cameron v. Van- 
dergriff, 53 Ark, 381, 13 SW 1092. 
Cal.—Rush v. Lagomarsino, 196 
. 308, 237 P 1066; Tower v. Hum- 
boldt Transit Co., 176 Cal. 602, 169 P 
227;.Meyer v. McNutt Hospital, 173 
Cal: 156;°159"'P. 436; 437. [cit Cye]; 
Seberg v. Fleishhacker, 172 Cal, 236, 
156 -P 55; Rudd v. Byrnes, 156 Cal. 
636, 105 P 957, 26 LRANS 134, 20 Ann 
Cas 124; Cody v. Market St. R. Co., 
148 Cal. 90, 82 P 666; Schropshire v. 
Pickwick Stages, Northern Div., (A.) 
258 P 1107; Ellis v, Central California 
Tracti’ Cos 37 Cale AS39014 P4070, 
Colo.—Denver, ete., R. Co, v. Ryan, 
17 Colo. 98, 28 P 79; Oliver v. Denver 
Tramway Co., 13 Colo. A. 543, 59 P 79. 
Conn.—Fay v. Hartford, etc, R. 
Co., 81 Conn. 330, 71 A 364; Ryan v. 
Bristol, 63 Conn. 26, 27 A 3809. 
' Del.—Hardesty v. American R. Ex- 
press Co., 32 Del. 66, 119 A 681; Hill 
v. McKay, ‘31° Del. 213; 1173 0A 804; 
Fahey v. Niles, 30 Del. 454, 108 A135; 
Kemp v. McNeill Cooperage Co., 30 
Del. 146, 104 A 639; Layton v. Hud- 
son, 25 Del. 573, 83 A 134; Valente v. 
American Bridge Co., 22 Del. 556, 73 
A 395 [rev on other grounds 23 Del. 
370, 73 A 400, AnnCas1912D 69]; Boyd 
v. Blumenthal, 19 Del, 564, 52 A 3830; 
Tully v. Philadelphia, ete., R..€o., 19 
Del. 455, 50 A 95; Wilkins v. Wil- 
mington, 16 Del. 132, 42 A 418;’Max- 
well v. Wilmington City R. Co., 15 
Del. 199, 40 A 945. 
Ga.—Brown v. Atlanta, 66 Ga. 71. 
Ill.—Deming v. Hallberg, 221 Ill. A. 
180; Lake Shore, ete., R. Co. v. Peter- 
sen, 86 Ill. A, 375. 
Ind.—Nickey v. Steuder, 164 Ind. 
189, 73 NE 117; Baltimore, ete., R. Co. 
v. Young, 153 Ind.’ 163, 54 NE 794; 
Huntingburgh v. First, 22 Ind. A, 66, 
53 NE 246; Miller:v. Miller, 17 Ind. A. 


Iowa.—Caplan v. Reynolds,. 191 
Iowa 453, 182 NW 641; Way!-w-Illi- 
nois Cent. R. Co., 40 Iowa 841. (4: 

La.—Dixon v. Vicksburg, ete.) ‘R. 
Co., 139 La. 329, 71. S 527; Adkins iW. 
New Orleans R., etc., Co., °2)/la.’=4. 


130. : } 

Me.—Cullinan vy. Tetrault, 123 Me. 
302, 122 A 770. 

Mass.—Ash v. Childs Dining Hall 
Co., 231 Mass, 86, 120 NE 396, 4 ALR 
1556; Woodall v. Boston El. R. Co., 
192 Mass. 308, 78 NE. 446. 

Mo.—Fink' v. Kansas City Southern 
Ri Co. L614 Mo AL oe 3) SW Boies 

Mont.—Barry v. Badger, 54 Mont. 
224, 169: P 34; Lyon v. Chicago, etc., 
R..Co., 50 Mont, 532, 148 P 386. 

N. H.—Boucher y. Boston, etc., R. 
Co., 76 N. H. 91, 79 A 993, 34 LRANS 
728, AnnCas1912B 847; Piper v. Bos- 
a @OLC.; kts COMA TD ING) de aolnemenio SAG 
1041. 

N. Y.—Cassin v. Stillman, ete., Co., 
185 App. Div. 63, 172 NYS 754: Serra 
v. Brooklyn Heights R. Co., 95 App. 
Div. 159, 88 NYS 500; Matter of Tou- 
katley, 122 Misc. 120, 203 NYS 175; 
Newcomb v. Metropolitan St. R. Co., 
34 Misc, 203, 68 NYS 780; Segelman 
v. Interborough Rapid Transit R. Co., 
112 NYS 1068. 

N. C.—Kearns v. Southern R. Co., 
139 N. C. 470, 52 SE 131; Ramsbottom 
v. Atlantic Coast Line R, Co., 138 N. 


162 [45:0.4.]. 


sufficient,’ 


Cc. 38, 50 SE 448; Curtis v. Southern 
R. Co., 130 N. C. "437, 41 SE 929; Cox 
v. Norfolk, ete., R. Co., 123 N. C. 604, 
31 SE 848. 

Oh.—Montanari v. Haworth, 108 
Oh, St. 8, 140 NE 319; Stoltz v. Balti- 
more, ete., R. Co., 7 OhS&CP 435. 

Oki. Kaw Boiler Works v. Fry- 
myer, 100 Okl. 81, 227 P 453; Lusk v. 
White, 58 Okl. 773, 161 P 541. 

Or. —Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or. 411, 244 P 313. 

Pa.—Foard v. Rath, 33 Pa. Super. 
182. 

Tex.—Robertson y, Trammell, (Civ. 
A.) 83 SW 258. 

Utah.—Wells v. Utah Constr. Co,, 
27 Utah 524, 76 P 560; Harrington v. 
ertane Hill Min. Co., 17 Utah 300, 53 
P 737 

Va.—Tidewater Stevedore Co. -Vv. 
Lindsay, 136 Va. 88, 116 SE 877; Vir- 
ginia R., etc., Co. v. Smith, 117 Va. 
418, 84 SE 641; Steele v. Colonial 
Coal, ete., Co, 115 Va. 385, 79 SE 346; 
Stonega Coke, etc., Co. v. Neece, 111 
Va. 302, 68 SE 977; Chesapeake, etc., 
R. Co. v. Heath, 103 Va. 64, 48 SE 
‘508; Consumers’ Brewing Co,. Vv. 
Doyle, 102 Va. 399, 46 SE 390. 

Wash.—Tubb vy. Seattle, 136 Wash. 
C325 BOO res OLONG.. 

Ww. Va.—Fleming v. Hatrick, 100 W. 


Ma. T1A- 1:31 .'SE 9558; McCreary v. 
Chesapeake, ange RR: Co., 1? Wises 
305, 87 SH 374 


Wis.—Pier Vv. Chicago, etc., R, Co., 
94 Wis. 357, 68 NW 464; Atkinson v. 
Goodrich Transp. Cos 69 Wis. By hob 
NW 164; Whitney v. Clifford, 57 Wis. 
156, 14 NW 927; Quaife v. Chicago, 
etc., R. Co., 48 Wis. 5138, 4 NW 658, 33 
AmR 821. 

N. B.—Falconer v. European, etc., 
R. Co., 14 N. B. 179. 

“When alleged: as the basis for re- 
covery in an action, negligence, or 
the facts and circumstances reason- 
ably justifying an inference of negli- 
gence, must be proved like any other 
facts necessary to entitle plaintiff .to 
a verdict and judgment in his favor.” 
McCreary v. Chesapeake, etc., R. Co., 
supra. 

[a] Where there was no evidence 
of negligence, no recovery could be 
had: Deitz v. Lensinger, 77 Ark. 274, 
91 SW 755; Ulseth v. Crookston Lum- 
ber Co., 97 Minn. 178, 106 NW 307; 
Weatherbee v. Philadelphia, ete., R. 
Co., 214 Pa. 12, 63 A’ 367. 

[b]. Disbelief of defendant’s testi- 
mony as to precautions used and its 
exercise of care cannot take the place 
of evidence. Ash v. Childs Dining 


Hall: Co., 231 Mass. 86, 120 NE 396, 
4 ALR 1556. 
[c] Evidence as to negligence held 


insufficient.—(1) Generally. Vage v. 
Ingberg, 172 Minn. 417, 215 NW 671; 
Swenson vy. Erlandson, 86 Minn. 263, 
90 NW 534; Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692; Langenfeld v. 
Union Pac. R. Co., 85 Nebr. 527, 123 
NW 1086; Dougherty v. Weeks, 126 
App. Div. 786, 111 NYS 218; Slaviz v. 
McMullen, Snare & Triest, Inc., 156 
NYS 322; Dalleck v. Duval Co., 135 
NYS 572; Woolson v. Hessling, 20 Oh. 
Cir. Ct. N. S. 583; Bishop v. Becker, 
14. (Oh Cin) Ct. UN. (84404133 Oh, Gir, 
Ct, 347; Gypsy, Oil, Co., v. ,Ginn,; 88 
OKI,. 99, 212 P 314; Clinton, etc., R. 
Co. v. Dunlap, 56 Okl. 755, 156 P 654; 
Foster v. American Bitumastic 
Enamel Co., 217 Pa. 144, 66 A 331; 
Quinn v. Utah Gas, etc., Co., 42 Utah 
113, 129 P 362, 48 LRANS 328; Loch- 
head v. Jensen, 42 Utah 99, 129 P 347; 
Goulette v. Grand Trunk R. Co., 93 
Vt. 266, 107 A 118; Southern R. Co. v. 
Moore, 108 Va. 388, 61 SE 747; Clark 
v. Ward, 2 Alta. L. 101, 9 WestLR 657 
{app dism 2 Alta. L. 459, 18 WestLR 
8]; Penman v. Winnipeg Electric R. 
Co., 34 Man. 283, [1925] 1 DomLR 
497, [1925] 1 WestWkly 156; Bears 
v. Central Garage Co., 22 Man, 292, 3 
DomLR 387, 21 WestLR 252, 2 West 
Wkly 283; Schwoob v. Michigan Cent. 


NEGLIGENCE 


proof beyond a reasonable ‘doubt not | being requisite.® 


RY Co.,- 9 Ont, L.' 86, 5 OntWR. 1b7 
[app dism,\6 OntWR 630]; Shilson-v. 
Northern lac Light, ete. Co., 16 
OntWN 39. | (2) Allowing needle to 
be embedded in bar of soap. Bar- 
rango v. Hinckley Rendering Co., 230 
Mass. 93, 119 NE 746. 3) Breaking 
of hook. McKeown v. Canadian Na- 
tional R. Co., 16 Sask, L. 189, [1923] 
1 DomLR: 95, [1922] 3 WestWkly 
1009. (4) Burning child. Saar v. 
American Glass Specialty Go., 55 Pa. 
Super. 282. (5) Burning of patron of 
Turkish bath. Warren v. Werther, 
182 App. Div. 783, 169 NYS 709 [aff 
228 N. Y. 587 mem, 126 NE 924.mem]. 


(6) ursting bottles. Stone v. Van 
Noy R. News Co., 153 Ky. 240, 154 SW 
1092; Wheeler v. Laurel Bottling 


Works, 111 Miss. 442, 71 S 743, LRA 
1916E 1074; Licari v. Markotos, 110 
Misc. 334, 180 NYS 278. (7) Bursting 
of lard pipe. Levy v. Swift, 201 Ill. 
A. 454. (8) Cave-in of sand pit. 
Kotowski v. Taylor, 31 Del. 430, 114 
A 861. (9) Collapse of concrete floor. 
Halperin v. Magoba Constr. Co., 218 
App. Div. 169, 218 NYS 15. (10) Col- 
lapsing building. Stubley v. Allison 
Realty Co., 124 App. Div. 162, 108 
NYS 759. (11) Condition of swim- 
ming pool. Anderson y. Seattle Park 
Co., 79 Wash. 575, 140 P 698. (12) 
Operation of swimming pool or nata- 
torium, Flora v. Bimini Water Co., 
161 Cal. 495, 119 P 661; Henroid v. 
Gregson Hot Springs Co., 52 Mont. 447, 
158 P 824; Maher v. Madison Square 
Garden Corp., 242 .N. Y. 506, 152 NE 
408. (13) Defective machine. Wol- 
den v. Deering, 105 Minn. 259, 
NW 493. (14) Excavation of founda- 
tion. Milbaur v.-Richard, 188 N. Y. 
453, 81 NE 321; Kennedy. v. Hawkins, 
54 Or. 164, 102 P 738, 25 LRANS 606. 
(15) Existence of condition for time 
sufficient to impute knowledge. Gol- 
son v, W. F. Covington Mfg. Co., 205 
Ala. 226, 87 S 4389. (16) Failure to 
anneal hoisting chain. Doyle v. At- 
lantiec Stevedoring Co., 164 App. Div. 
160, 149 NYS 802 [rearg den 166 App. 
Div. 901 mem, 151. NYS 1113 mem 
(aff 221 N. Y. 689 mem, 117 NE 1065 
mem)j]. (17) Failure to inspect car- 
boys. Burnham y. Lincoln, 225 Mass. 
408, 114 NE 715. (18) Failure to se- 
cure horse. Caspers v. Anglo-Ameri- 
can Provision..Co., 159 Ill, A, 573. 
(19) Falling débris. Whitney  v. 
Terry, etc., Co., 158 App. Div. 608, 143 
NYS 905. (20) Falling glass. Kelley 
v. Quimby, 227 Mass. 93, 116 NE 409; 
Rice v. White, (Mo.) 239 SW 141; 
Boyd v. 8S. Shopiro Co., 147 App. Div. 
185, 181 NYS 1004. (21) Falling of 
girder. Sapienza v. Worden-Allen 
Co., 151 Wis. 210, 188 NW 611. (22) 
Falling of railroad ties. Great North- 
ern R. Co. v. Willard, 238 Fed. 714, 
151 CCA 564. (23) "Falling plank. 
McNamee v. Borough Dev. Co., 134 
App. Div. 666, 119 NYS 510. (24) 
Falling radiator. Polonious v. Benld 
Nat. Bank, 184 Ill. A. 184. (25) Fall- 
ing tree. Mardo v. Valley Smokeless 
Coal Co., 3 Pa. Dist. & Co, 94 [aff 279 
Pa. 209, 123 A 779]. (26) Fall of Faas 
timber. Morrissey v. Boston, ete., R 

Co., 280 Mass. 171, 119 NE 675. (27) 
Fall of wall injuring child. Blanch- 
ard v, Reynolds, 236 Mass. 596, 129 
NE 303. ‘(28) Fall of wall of burned 
building, Moloney . v. Boatmen’s 
Bank, 288 Mo, 435, 282 SW 1338. (29) 
Fall on steps. Waller v. Consolidated 
Gas Co., 198 N. Y, 98, 91 NE 286, 139 
AmSR 798; Stevenson v. BE. E. Smith 
Contracting Co., 220 Pa, 220, 69 A 676. 
(30) Furnishing defective ropes for 
derrick. Farelli v. Charles T. Wills 
Co., 165 App. Div. 715, 151 NYS 541. 
(31) Handling of horse. Long v. New 


York, 1386 App. Div. 656, 121 NYS 58. 


(32) Handling team of horses.  See- 
wald v. Schmidt, 127 Minn. 375, 149 
NW 655. (33) Improper guarding of 
machinery. Brown v. Rockwell City 
Canning Co., 1382 Iowa 631,.110 NW 
12. . (34) Infecting with smallpox. 
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Direct or positive evidence of 


Mellody v. Missouri, ete., R. Co., 
Tex, Civ. A. 461, 124 SW 702. (38) 
Insufficient tag rope. Chesapeake Iron 
Works v. Hochschield, 119 Md. 303, 
86 A 345. (36) Knowledge of danger 
of child near wagon. WHichkern v. 
Park Brewing Co., 181 Mich. 1, 147 
NW 501. (37) Knowledge of danger- 
ous character of machine. Miller v. 
Mead-Morrison Co., 166 Wis. 536, 166 
NW 3815. (88) Knowledge of defect 
in ladder. Dougherty v. Weeks, 126 
App. Div. 786, 111. NYS 218. (39) 
Knowledge of presence of child. 
O’Bannion v, Saortier it R. Co., 110 SW 
329, 33 KyL 436. (40) Knowledge 
that child is on truck. Routt v. Look, 
180 Wis. 1, 191 NW 557. (41) Knowl- 
edge that child is trying to board 
truck. Norland v. Gould, 200 Cal. 
706, 254 P 560. (42) Leaking water. 
Kann v. Cooper, 116 NYS 659. (48) 
Management of elevator. Lunch v. 
Elektron Mfg. Co., 195 N. Y. 171, 88 
NE 48. (44) Neglect of duty by van 
driver toward child. Allred v, Pio- 
neer Truck Co., 179 Cal. 315, 176 P 
455. (45) Notice of defective tele- 
phone pole. Southern Bell Tel., etc., 
Co. v. Miller, 192 Ala. 346, 68 S 184 
(46) Open cellar door. Hordes v. 
Kessner, 159 NYS 891. (47) Open 
elevator shaft. Grand Rapids Bed- 
ding Co. v. Grand Rapids Furniture 
Temple Co., 224 Mich. 151, 194 NW 
578. (48) Open stairway. Larned v. 
Vanderlinde, 165 Mich, 464, 131 NW 
165. (49) Overloading dumb-waiter. 
Robinson y, O. J. Gude Co., 204 App. 
Div. 48, 197 NYS 292. (50) Permit- 
ting ball playing. Harrington vy. Bor- 
der City Mfg. Co., 240 Mass. 170, 132 
NE 721, 18 ALR 610. (51) Permit- 
ting spread of fire.. Galvin v. Gualala 
Mill Co., 98 Cal. 268, 33 P 93; Ameri- 
can Ice Co. v. South Gardiner Lum- 
ber: (Co.,  107>, Me 49455 79. 7Ac6, 232 
LRANS 10038; Linn v. Barker, 106 Me. 
339, 76 A 700, 20 AnnCas 697; Pfeiffer 
v. ‘Aue, 53 Tex. Civ. A. 98, “115 SW 
300; Lehman v. Maryott, ete., Log- 
ging Co., 108 Wash. 319,'184 P 323. 
(52) Piling candy upon counter of 
store. Emerson vy. S, S. Kresge Co., 
259 Fed. 206, 170 CCA 274. (53) 
Shoeing of mule. Von Schlemmer vy, 
O'Neil, 3 La. A. (Orleans) 431. (54) 
Slippery floors. John Thompson 
Grocery Cd. v. Phillips, ;22 Colo. » A: 
428, 125 P 563; Kipp v. Woolworth, 
150° App. Div. 233, 134 NYS 646 [app 
dism -206 N. Y. 628 mem, 99 NE 1109 
mem]; Sennert. v. Weisbecker, 82 
Misc. "449, 143 NYS 1039; Wilson v. 
Werry (Tex. Civ. <A.) 137 SW 390. 
(55) Slippery steps. Sheehan v.- Hol- 
land, 281 Mass. 246, 120 NE 591. (56) 
Starting fire. Mitchell v, Dailey, 167 
NYS 300; Bratz v. Stark, 138. Wis. 
599, 120 NW _ 396. (57) Unlighted 
stairway. Weller v. Consolidated Gas 
Y.5.98, 91, NE. 286,139 
(58) ‘Violation of ordi- 
nance as to guarding of shaft, Con- 
way v. Monidah Trust, 47 Mont. 269, 
132 P 26, LRA1915E 560. (59) Viola- 
tion of ‘ordinance ,as to removal of 
snow, ete. Green Vv. Pret 212 App. 
Div. 381, 208 NYS 68 

7 Duncan vy. Ft. Dodge Gas, etc., 
Co., 193 Iowa 1127, 188 NW 865; Grif- 
fin v. Maginnis Cotton Mills, 1 La. 
A. (Orleans) 254; Missouri, ete., R. 
Co. v. Minor, 75 Ok1. 10, 181 P 142. 

8 U. S.—Southern Bell Tel., ete, 
Co. v. Watts, 66 Fed. 460, 13 CCA 579. 

Ala.—Decatur Car Wheel, ete; Coz 
v. Mehaffey, 128 Ala, 242, 29.8 646; 


| Drennen v, Smith, 115 ‘Ala, 396, 22 s 


442; Thompson vy. Louisville, ete., R. 
Co., 91 Ala. 496, 8 S.406, 11 LRA 146; 
Birmingham Union R, Co. v. Hale, 90 
Ala. 8, 8 S 142, 24 AmSR 748. 

Ariz. —vVerde ‘Tunnel, ete,;| Ra Cosuve 
Stevenson, 22 Ariz. 188, 196 P 164. 

Ark,—Cameron_ vy. Vandergriff, 53 
Ark. 381, 183 SW 1092, 


Cal.—Arundell v. American Oil 
juaiss Co.,/, 81 -Cal, A. 218,160 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number, 
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NEGLIGENCE 


the negligence on account of which the plaintiff | seeks to impose 


Del. pe v. People’s R. Co., 28 Del. 
376, 93 A 666 
Til.—Rost v. Kee, etc., 
216 Ill. A. 497; Leggett vy. Illinois 
Cent. Re Coy T2061 AL 5: 
Iowa.—Lunde vy. Cudahy Packing 
Co., 139 Iowa 688, 117 NW 1063; Ken- 


Dairy Co., 


dig. Vv. Overhulser, 58 Iowa 195, 12 
NW 264. 
Mass.—Connors v. Grilley, 155 


Mass. 575, 80 NE 218. 

Minn.—Rosenfield v. Arrol, 44 Minn. 
395, 46 NW 768, 20 AmSR 584. 

N. Y.—Serra v. Brooklyn Heights 
R. Co., 95 App. Div. 159, 88 NYS 500; 
Tholen v, Brooklyn City R. Co., 10 
Misc. 283, 30 NYS 1081 [aff 151 N. Y. 
627 mem, 45 NH 1134 mem]. 

N. C.—Asbury v. Charlotte Electric 
R., ete., Co., 125 N. C. 568, 34 SE 654. 

Okl1.—St. Louis, ete., R. Co, v. Hart, 
45 Okl. 659, 146 P 436. 

Pa.—Cowdrick v. New York Cent. 
R. Co., 65 Pa. Super. 416. 

Utah.—Dearden v. San Pedro, etc., 
RCo. 33.-Utahe147, 93 BP 271. 

Va.—Milton y. Norfolk, ete., R. Co., 


108 Va. 752, 62 SE 960; Wood v. 
Sapte ey R. Co., 104 Va. 650, 52 SH 
AL: 


Wash.—Tubb v. Seattle, 136 Wash. 
332, 239 P 1009; Parmelee v. Chicago, 
ete., R. Co.; 92: Wash. 185; 158 P: 977; 
St. Germain v. Potlatch Lumber Co., 
76 Wash. 102, 135 P 804; Helland vy. 
Bridenstine, 55 Wash. 470, 104 P 626. 

W. Va.—Jones v. Riverside Bridge 
Co., 70 W. Va. 374, 73 SE 942. 

Wis.—Beery v. Chicago, etc., R. Co., 
73 Wis. 197, 40 NW 687; Quaife v. 
Chicago, etc., R. Co., 48 Wis. 513, 4 
NW 658, 33 AmR 821. 

N.-B.—Rainnie v. Saint John City 
R. Co., 31 N..B. 582: But see Brewer 
v. Humble, 26 N. B. 495 (contra). 

Ont.—Misner vy. Tyers, 17 OntWN 
173 (contra). 

“The plaintiffs were not bound to 
prove more than enough to raise a 
fair presumption of negligence on the 
part of the defendant, and of result- 
ing injury to themselves.’’ Rosen- 
field v. Arrol, 44 Minn. 395, 396, 46 
NW 768, 20 AmSR 584, 

[a] An instruction that, if the 
testimony left the jury uncertain as 
to whether plaintiff was injured as 
alleged, the jury must find for de- 
fendant is erroneous as to the meas- 
ure of proof, and is properly refused. 
Birmingham Union R. Co. v. Hale, 90 
Ala. 8, 8 S 142, 24 AmSR 748. 

{[b] It is sufficient if the evidence 
on the whole supports the hypothesis 
which it is adduced to prove. Pitts- 
burgh, etc., R. Co. v. Hoffman, 57 Ind. 
A. 431, 107 NE 315; Hawkins vy. Great 
Northern R. Co. 107 Minn. 245, 119 
NW 1070, 1135; ‘Rogers v. Minneapo- 
lis, etc., R. Co.; 99 Minn, 34, 108 NW 
868: Lillstrom Vv. Northern PaciyR. 
Co.,” 53 Minn. 464, 55 NW 624, 20 LRA 
587; Union Stock Yards Co. y. Conoyer, 
41 Nebr. 617, 59 NW 950. 

[c] Evidence as to negligence held 
sufficient.—(1) Generally. Kahn_ y. 
Triest-Rosenberg Cap Co., 139 Cal. 
340, 73 P 164; Wilson v. Goldman, 133 
Minn. 281, 158 NW (332; Cole v. 
Gerstenberger, 96 Nebr. 451, 148 NW 
79; Amend v. ‘Lincoln, ete. Cay rot, 
Nebr. 1, 185 NW 235; Kelly Vv. King, 
187. App. *Div. 477, 175. NYS) 857; 
Graham: v. Joseph H. Bauland Co., 97 
App. Div. 141, 89 NYS 595; Ehrlich v. 
New York, 78 Misc. 373, 188 NYS 294; 
Butter v. Natanson, 147 NYS 342; 
Mordente v. New York Cab Co., 109 
NYS 12; Pigford v. Goldsboro Lum- 
ber Co., 179 N.C. 683, 102 SEH 389; 
John C. Roth Packing Co. v. Wil- 
liams;)'3 (Oh,,:Ani348, 20 Ohi) Cir./ Ct. 
N. S. 362; Hewston v. Byrnes, 21 Oh 
NPNS 351; Rock Island Coal Min. Co. 
v. Galvin, 96 Okl. 95,.220 P 832; Fol- 
som-Morris Coal Min. Co. v. De Vo rk, 
61 Okl. 75, 160 P 64, LRA1917A 1290; 
Merriam v. Hamilton, 64 Or. 476, 136 
P 406; Cronkhite v. Whalen, 111 
Wash. 81, 189 P 94; Dalton v. ‘Selah 
Water Users’ Asgsoc., 67 Wash. 589, 
122 P 4. (2) Allowing boom to fall. 


Minn, 160, 214 NW 787. 


| (23) Defective revolving door. 


Polony v. James Brady’s Sons’ Co., 
(N. J. Sup.) 126 A 675. (3) Allowing 
escape of gas from furnace. Franer 
v. Great Lakes Coal, etc., Co., 172 
(4) Backing 


wagon. Lauff v.. J. Kennard, etc., 
Carpet Co., (Mo. A.).195 “SW? '56..°-°(5) 
‘Barrier at excavation. Zetley v. Jame 


Realty Co., 185 Wis. 205, 201 NW 252. 
(6) Breaking appliances. McKenna 
v. Snare, etc., Co., 147 App. Div. 855, 
133 NYS 107. (7) Breaking through 
of ceiling. McCaughan v. John Hill 
Constr. Co., (Mo. A.) 222 SW 917: (8) 
Broken step. Leckstein v. Morris, 80 
Pa. Super. 352. (9) Bursting sprin- 
kler pipe. W. F. Hall Printing Co. v. 
Automatic Sprinkler Co. of America, 
176 Ill. A. 617. (10) Causing boy in 
automobile to lead horses. White v. 
Covell, 66 Cal. A. 732, 227 P196. (11) 
Collapse of part of floor. Hutchinson 
v. Zeiger, 89 Pa. Super. 261. ee 
Concealed stairway. Emmons 

Charlton, 63 Wash. 276, 115 P 163. 
(18) Concrete construction. Steele v. 
Grahl-Peterson Co., 185 Iowa 418, 109 
NW 882. (14) Conditidn of coal mine. 
Virginia Iron, etc., Co. v. Perkey, 143 
Va. 168, 130 SE 403. (15) Dangerous 
premises injuring animal. Buckeye 
Cotton Oil Co. v. Horton, 117 Ark. 1, 
173 SW 423. (16) Barriers along ex- 
cavation. Zetley v. Jame Realty Co., 
185 Wis. 205, 201 NW 252. (17) De- 
fective elevator cable. Sutton v. Otis 
El. Co., (Utah) 249 P 487. (18) De- 
fective elevator doors. Follins  v. 
Dill, 221 Mass. 93, 108 NE 929. (19) 
Defective fire escape. Newingham v. 
JC. Blair: Co:,°232)Pa, 511,,°81-A°556. 
(20) Defective floor of express office. 
Nicholson v. Southern Express Co., 
170 N. C. 68, 86 SE 786. (21) De- 
fective gate. Gulf- Refining Co. v. 


| Jackson, (Tex. Civ. A.) 250 SW 1080. 


(22) Defective grating. Colbert v. 
Holland Furnace Co., 241 Ill. A. 583. 
Nor- 
ton v. Chandler, 221 Mass, 99, 108 NE 
897. (24) Defective or insufficient 
spark arrester. Prescott v. Central 
Contracting Co., 162 La. 885, 111 S 
269; Friederich v. Klise, 95 Nebr. 244, 
145 NW 353; Schweitzer v. Weyer- 
haeuser Timber Co., 128 Wash. i186, 
222 P 460; Hinckley v. California 
Shell Co., 127 Wash. 630, 221 P 594; 
Cook v. Doud, 147 Wis. 271, 133 NW 
40. (25) Elevator injury to child. 
Burden v. McMillan, 35 Ga. A. 639, 
134 SE 189. (26) Elevator injury to 
workman. Farmers’, etc., Nat. Bank 
v. Hanks, 61 Tex. Civ. A. 379, 128 SW 
147 [rev on other grounds 104 Tex. 
320, 187 SW 1120, AnnCas1914B 368]. 
(27) Excavation causing walk to cave 
in. Bergen v. Morton Amusement 
Co.; 95 Misc. 647, 159 NYS 935 [aff 
178 App. Div. 400, 165 NYS 348 (aff 
226 ON. “Y. 665 .mem}; 123 NH.f855 
mem)]. (28) Failure to discover and 
warn invitee of defect in building. 
Hickman v. Toole, 35 Ga. A. 697, 134 


SE 635. (29) Failure to guard ele- 
vator shaft. Devine v. National Safe 
Deposit Co., 240 Ill. 369, 88 NE 804; 


Landy v. Olson, ete., Sash, ete., Co., 
171 Minn. 440, 214 NW 659; Kinsey v. 
Locomobile Co. of America, 235 Pa. 
95, 88 A 682. (80) Failure to guard 
machinery. Mitton v. Cargill El. Co., 
124 Minn. 65, 144 NW 434. (31) Fail- 
ure to light private switch yard. 
Cross v. ‘Boston, etce., R..Co., 2238 
Mass. 144, 111 NE 676. (32) Failure 
to protect from storm. .H. M. Orschel 
Co. v. Fischer, 191 Iowa 74, 181 NW 
775. (33) Failure to provide light. 
McBeath v. Eastern SS. Co., 39 N. B. 
77. (384) Failure to warn of obstruc- 
tion of way. Ansonia v, Sullivan, 239 
Fed. 296, 152 CCA 284. (385) Failure 
to secure box. Ridenour vy. Interna- 
tional Harvester Co. of America, (Mo. 
A.) 205 SW 881. (386) Failure to 
warn employees of independent con- 
tractor of danger of cave-in.. U. S. 
Cast. Iron Pipe, etc., Co. v. Sullivan, 
3 F. (2d) 794. 37) Failure to warn 
of elevator shaft. ~Wills-v. Taylor, 
193 Mass. 113, 78 NE 774. (38) Fall- 
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liability upon the defendant is not 


ing barrel. Calcaterra v. Iovaldi, 
Mo. A. 347, 100 SW 675. § (39) Falling 
barrel from wagon. Zuponcic v. Val 
Blatz Brewing Co., 131 Minn, 112, 154 
NW 790. (40) Falling beam. Na- 
tional Concrete Constr, Co. v. Duvall, 
150 Ky. 192, 150 SW 46. (41) Falling 
building. Wold v. Pilsen Fdy., etc., 
Works, 194 Ill. A: 331. »(42) Falling 
building materials. Margules v. 
Terry, (Tex. Civ. A.) 273 SW 690. 
(43) Falling fence. C.'S.. Lambie Co. 
v. Blackwell, 76 Colo. 586, 233 P 624. 
(44) Falling freight elevator. Cleary 
v. Cavanaugh, 219 Mass. 281, 106 NE 
998... (45) Falling gate. ‘King v. 
Hartung, 123 Va. 185, 96 SE Foon, 
(46) Falling gin pole. Globe Indemn, 
Co. v. Henderson, 54 Cal. A. 510, 202 
P 683. (47) Falling glass. Bannigan 
v. Woodbury, 166 Mich, 491, 132 NW 
77.- (48) Falling roof material. Boles 
v. Federal Hlectric Co., 89 Pa. Super. 
160. (49) Falling scaffold. De Lee 
v. TT, J: Pardy Constr. Co., 222 App. 
Div. 374, 226 NYS 345. (50) Falling 
sign. Harris v. Royal Oak Sav. Bank, 
187 Mich, 407, 153° NW. 677. (51) 
Falling slab. El Paso Printing Co. 
v. Glick, (Tex. Commn. A.) 263 SW 
260 [aff (Civ. A.) 246 SW 1076]. (52) 
Falling window screen. Southwest- 
ern Tel., etc., Co. v. Sheppard, (Tex. 
Civ. A.) 189 SW 799. (538) Frighten- 
ing horse. Seewald v. Schmidt, 127 
Minn, 375, 149 NW 655. (54) Guard- 
ing opening in roof. Galli v. Drapeau, 
216 Mass. 144, 103 NE 304. (55) 
Hoisting machinery. Boehm vy. Gen- 
eral Electric Co., 179 Mo. A. 663; 162 
SW 723. (56) Hole in saloon floor. 
Kelly v. Goebbert, 120 NYS 31. (57) 
Injurious hair dye. Wilson v. Gold- 
man, 133 Minn. 281, 158 NW 332. (58) 
Injury to child climbing on wagon. 
Skinner v. Knickrehm, 10 Cal. A. 596, 
102 P 947; Pokras v. Pennsylvania 
Salt Mfg. Co., 234 Pa. 595, 83 A -430; 
Kashuda v. Adams Express Co., 171 
Wis. 25, 176 NW 222. (59) Leaving 
path in unsafe condition. Johnson v. 
Glasier, 40 S. D. 18, 166 NW _ 154. 
(60) Obstruction in aisle of store. 

Ober v. Golden Rule, 146 Minn. 347, 
178 NW 586. (61) Obstruction on or 
near railroad track. Crawford |v. 
Kansas City Stock Yards Co., 215 Mo. 
394, 114 SW 1057; Gulf Refining Co. 
Vv. Jackson, (Tex. Civ. A.) 250 SW 
1080: Walton v. Miller, 109 Va. 210, 
63 SE 458, 132 AmSR 908. (62) Ob- 
struction over wagon way. West v. 


123 


Linehan, 201 Mass. 499, ‘87 NE 896. 
(63) Open elevator door. ‘Wilson v. 
John Gauche’s Sons, Ltd., 3 La. A. 


(Orleans) 340. (64) Open hatchway. 
J. G. Christopher Co. v. Russell, 63 
Fla. 191, 58 S 45, AnnCas1918C 564; 
Ayres v. Wanamaker, 220 Pa. 313, 69 
A 759. (65) Open pit. Peklenk v. 
Isle Royale Copper Co., 170 Mich. 299, 
136 NW 352. (66) Open stairway. 
Lehman v. Amsterdam Coffee Co., 146 
Wis.* 213, 181 NW 3862. ¢67) Open 
trapdoor. McNally v. Oakwood, 210 
App. Div. 612, 206 NYS 759 [aff 240 
N. Y. 600 mem, 148 NE 722 mem]. 
(68) Opening in moving stairway 
dangerous to children. MHillerbrand 
v. Mercantile Co., 141 Mo. A, 122, 121 
SW 326. (69) Operation of sand 
blast. Loesberg v. Fraad, 119 Misc. 
447, 197 NYS 229. (70) Operation of 
steam boiler. Senter v. Peninsula 
Lumber Co., 109 Or, 325, 220 P 1389; 
Hicks v. Peninsula Lumber Co., 109 
Or. 305, 220 P 133. (71. Overloading 
of building causing collapse. H. Bel- 
mer Co. v. Newton Tea, etc., Co., 14 
Oh. A. 200. (72) Passing rivets. 
Lewandowski v. McClintic-Marshall 
Constr.’ Co., 155 Wis. 322, 143 NW 
1068. (73) Permitting escape or 
spreading of fire. Fabry v. San 
Joaquin Light, ete., Corp., 55 Cal, A. 
752, 204 P 558; McGillivray v. Hamp- 
ton, 39 Cal. A, "226, 179 P 733; Bowles 
Vv. Hickson, 22 Cal. A. 264, 133 P 1149; 
Cobb v. Twitchell, (Fla.) 108 S 186, 
45 ALR 865; Linn v. Barker, 106 Me. 
339, 76 A 700; 20 AnnCas’697; Steffens 
Vv. Fisher, 161 Mo. A, 386, 143 SW 
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necessary,? but it may be established by indirect!® | or circumstantial’! evidence and by the proof of 


1101; Walters v. Mason County Log- 
ging Co., 139 Wash. 265, 246 P 749; 
D. Dierssen, Inc. v. May Valley Log- 
ging Co., 138 Wash. 263, 244 P 564; 
Sandberg v. Cavanaugh Timber Co., 
95 Wash. 556, 164 P 200. (74) Setting 
fire. Robinson vy, Cowan, 158 Ala. 
608, 47 S 1018; McVay v. Central Cali- 
fornia Inv. Co., 6 Gal. ALM 84 59? 
745; Hazewinkel v. Thomas, 235 Mich. 
349, 209 NW 41; Moore v. Van_ Beu- 
ren, ete., Bill- Posting Gowii2aoeNns Exe 
673, 148 NE 753; Brady v. "Waccamaw 
Lumber Co., 175 N.C. 704, 95 SE 483; 
Watson v. Nelson, 42 N. D. 102, 172 
NW 823; Olson Vv. Riddle, 22 Nes 
144, 132 ‘NW 655; Freeman v. Vand- 
ruff, 126 Okl. 238, 259 P 257; Electric 
Supply Co. v. Rosser, 88 Okl. 220, 214 
P 1068; Ulrich v. Stephens, 48 Wash. 
199; 93 P 206; Miller v. Neale, 137 
Wis. 426, 119 NW 94, 129 AmSR 1077; 
Prescott v. Connell, 22 Can. S. C. 147 
{foll Thorn v. James, 14 Man, 373]; 
Sutherland-Innes Co. v. Shaver, 2 
OntWR 2387. (75) Slippery floor in 
store. Blease v. Webber, 232 Mass. 
165, 122 NE 192; Norton v. Hudner, 
213’ Mass. 257, 100 NE 546, 44 LRANS 
79; Markman v. Fred P. Bell Stores 
Co., 285 Pa. 378,.1382 A 178, 48 ALR 
862. (76) Spilling hot tar: Kelly. v: 
King, 187 App. Div. 477, 175 NYS 857. 
(77) Splinter from pile. Compty v. 
Cc. H. Starke Dredge, etc., Co., 129 
Wis. 622, 109 NW 650, 9 LRANS 652. 
(78) Shutting off heat. Peru Heating 
Co. v. Lenhart, 48 Ind. A. 319, 95 NE 
680. (79) Stairway opening. Duffy 
v. Stratton, 169°’ Minn, 136, 210 NW 
866. (80) Starting elevator. Moer- 
man vy. Clark-Rutka-Weaver Co., 145 
Mich. 540, 108 NW 988. (81) Store 
entrance. Markman v. Fred P. Bell 
Stores Co:, 285 Pa. 378, 132 A178, 
43 ALR $62. (82) Swinging door 
against customer. Paine v. Armour, 
194 Maiss. 334, 80 NE 500. (83) 
Swinging door of refrigerator. Mc- 
Dermott v. Sallaway, 198 Mass. 517, 
85 NE 422, 21 LRANS 456. (84) Un- 
fastening scaffold. Irrgang v. Ott, 9 
Cal. A. 440, 99 P 528. (85) Unfinished 
floor in apartment building. Boyd v. 
U. S. Mortgage, etc., Co., 187 N. Y. 
262;° 79 “NE 999, 116° AmSR. 599; 9 
LRANS 399, 10 AnnCas 146. (86) 
Unguarded trapdoor. MeNally _ v. 
Oakwood, 210 App. Div. 612, 206 NYS 
759 [aff 240 N. Y. 600 mem, 148 NE 
722) mem]. (87) Unguarded well. 
Flippen-Prather Realty Co. v. Mather, 
(Tex. Civ. A.) 207 SW 121. (88). Un- 
safe dumb-waiter. Muller v. Vesell, 
117 App. Div. 72, 10% NYS 1064. (89) 
Violation of: statute as to guarding 
an opening in ice. Guhl v. Warroad 
Stock, etc., Co., 147 Minn. 44, 179 NW 
564; Chapman v. People’s Ice Co., 125 
Minn. 168, 145 NW 1073. (90) Viola- 
tion of ordinance as to guarding 
openings. Steinke’ v. Northern Tel. 
Co., 49 N. D. 433, 191 NW 477. 

{d] Evidence sufficient to carry 
the case to the jury is sufficient to 
support a recovery. Vanderwald v. 
Olsen, 1 NYSt 506. 

[e] Prima facie case established. 
—(1) Bursting bottle. Willey v. 
Mynderse, 165 App. Div. 620, 151 NYS 
280. (2) Falling window glass. Pear- 
son v. Ehrich, 148 App. Div. 680,°133 
NYS 273. (3) Injury.from hair dye. 
Cahill v. Inecto, Inc., 208 App. Div. 
191, 2083 NYS 1. (4) Leaking dye vat. 
Love v. Globe Hat Mfg. Co., 129 App. 
Div. 621, 114 NYS 52. 

{f] Evidence held to show notice 
or knowledge of.—(1) Danger from 
hole in cellar. Goldstein v. Slutsky, 
254 Mass. 501, 150 NE 326. (2) De- 
fective condition of gasoline stove. 
Coakley v. Prentiss-Wabers Stove 
Co., 181 Wis. 194,195 NW 388... (3) 
Defective tiling in swimming pool. 
Crystal Palace Co., Inc. v. Nelson, 
(Tex. Civ. A.) 300 Sw 183. (4) Ob- 
struction on depot platform. Mc- 
Grath v. American Express Co., 219 
Mass. 314, 106 NE 855. 


9. Ala.—Mobile, etc. R. Co. v. 
Hedgecoth, 215 Ala. 291, 110 S 44. 

Ariz.—Arizona Binghamton Copper 
Co. v. Dickson, 22 Ariz. 
538, 44 ALR 881. 

Cal.—Chalmers v. Hawkins, 78 Cal. 
A. 733, 248 P 727. 

Ill.—Corbin vy. Western Electric Co., 
78 Ill. A. 516. 

Ind.—Pittsburgh, etc., R. Co. v. Ed- 
wards, 190 Ind. 57, 129 NE 310; In- 
dianapolis, ete., Tract. Co. v. Mont- 
fort, 80 Ind, A. 639, 139YNE 077; 0" 

Minn. —Hawkins v. Great Northern 
R. Co., 107 Minn. 245, 119 NW 1070, 
1135; Rogers v. Minneapolis, ete. TR: 
Co., 99 Minn. 34, 108 NW _ 868; Vill- 
strom v.. Northern’ Pac; “ Ri) Co,, 1:53 
Minn. 464,55 NW 624, 20 LRA 587. 

Mo.—Gerber .v. Kansas City, 304 
Mo. 157, 263 SW 432; Eley v. Cam- 
eron, (A.) 267 SW 944; Pippin  v. 
Will F. Plummer Constr. Co., 187 Mo. 
A. 360, 172 SW 1191; Morgan v. Oro- 
nogo Circle Min. Co., 160 Mo. A. 99, 
141 SW 735; Byerly v. Consolidated 
Light, ete, Co,;°130 Mo, A. 593, 109 
SW 1065. 

Nebr.—Union Stock Yards Co. v. 
Conoyer, 41 Nebr. 617, 59 NW 950. 

N. Y.—Warner v. New York, etc., 
R. Co., 209 App. Div. 211, 204 NYS 
607 [rev 201 NYS 454, and app ‘dism 
239 N. ¥. 507 mem, 147 NE 172 mem]; 
Dow vy. Interborough Rapid Transit 
Co., 185 App. Div, 10, 172 NYS 623. 

N. G.—Dail v. Taylor, 151 N. C, 284, 
66 SE 135, 28 LRANS 949. 

Okl.—Patterson v. Seals, 51 Oki. 
347,.151. P 591. 

Pa.—Martin v. Letter, 282 Pa. 286, 
127 A 839; Janock v. Baltimore, etc., 
R. Co., 252 Pa. 199, 97 A 205; Madden 
v. Lehigh Valley R. Co., 236 Pa, 104, 
84 A 672; Talley v. Gerson, 28 Pa. 
Dist. 841. 

Ss. C—Mulligan v.: Atlantic Coast 
Line R. Co., 104 S. C. 173, 88 °"SE 445. 

Utah.—Dearden v. San Pedro, ete., 


R.. Co.) 33 \Utah! 147,193 B27. 
Vt.—Hatch v. Daniels, 96 Vt. 89, 
uate A 105. 


. S—McDonald v. Sidney, 46 N. S. 

436, "8 DomLR 99. 
o1ont .—Bowles v. Toronto, 15 OntWN 
“Tt is not always necessary to es- 
tablish the negligent acts by positive 
and direct evidence. It is sufficient 
if certain facts are established and 
circumstances clearly shown, so that 
through reasonable inference a logical 
conclusion may be reached that in- 
jury resulted from negligent acts.” 
Warner v. New York, etce., R. Co., 209 
App. Div. 211, '212, 204 NYS 607 Tapp 
dism 239 N. ¥. 507 mem, 147 NE 172 


mem]. 
Fisher v. Butte Electric R. Co., 


10. 
72 Mont. 594, 235 P 3380. 

TL... S.-Texas, ete, GR: REO: we 
Carlin, 111 Fed. 777; 49 CCA 605, 60 
LRA 462 [aff 189 U. S. 354, 23 SCt 
589, 47 L. ed. 849]. 

Ala.—Mobile, etc., R. Co. v. Hedge- 
coth, 215 Ala, 291, 710 8 44; Mathews 
v. Alabama Great Southern R. Co., 
200 Ala. 251, 76 S 17; Alabama Great 
Southern R, Co. v. Demoville, 167 
Ala. 292, 52 S 406; Webb v. Riley, 
16 Ala. A, 570, 80 S 144 [certiorari 
den 202 Ala. 400, 80 S 482]; Pantaze 
v. West, 7 Ala. A. 599, 61 S 42. 

Ariz.—Verde Tunnel, etc., R. Co. v. 
Stevenson, 22 Ariz. 188, 196 P 164. 

Ark.—Missouri, etc., R. Co. v. Van- 
zant, 100 Ark. 462, 140 SW 587. 

Cal.—Perera v. Panama-Pacific In- 
ternational Exposition Co., 179 Cal. 
63, 175 P 454; Meyer v. McNutt Hos- 
pital, 173 Cal. 156, 159 P 486; Charles 
Nelson Co. v. Pacific Wharf, etc., Co. 
58 Cal, A. 347; 209 PB 51; Alameda 
County v. Tieslau, 44 Cal, A. 332, 186 
P 398; Arundell v. American Oil 
Fields Co., 31 Cal. A. 218, 160 P 159; 
Sullivan v. Morton Draying, ete.) 1 Coi; 
13 Cal, A. 35, 108 P8965. 

Colo. —Chicago, etc RDN Conwee: 
Church, 49 Colo. 582, 114 P 299; 


163, 195 P 


iv. Chicago, etc., 


Conn.—Seabridge v. Poli, 98 Conn. 
297, 119 A 214; Weidlich v. New York, 
etc., Ratios, 93 Conn. 438, 106 A 323; 
Barrett v. Connecticut Co., 85 Conn, 
705, 81 A 963; O’Connor v. Connecti- 
eit “Ri, fete, .Co:, 82, Conny 170,72 A 
934; Fay v. Hartford, ete., R. Co., 81 
Conn. 340, 71 A 364; Bunnell v. Ber- 
lin Iron Bridge Co., 66 Conn, 24, 33 
A 533. 

Del.—Fahey v. Niles, 30 Del. 454, 

Fla. — Copp v. Twitchell, 108 S 186, 
45 ALR 865; Jacksonville, ete., R. Co. 
y. Peninsular Land Transp., etc., Co., 
27 Fla. 1, 157, 9 S 661, 17 LRA 33, 65. 

Ga.—Chenalll v. Paimer Brick Co., 
117 Ga. 106, 43 SH 443; Atlanta Cot- 
ton-Seed Oil Mills v. Coffey, 80 Ga. 
145, 4 SH 759, 12 AmSR 244; Georgia 
Coast, etc., R. Co. v. Smith, b2 Ga. A. 
332, 95 SE 1017. 

Ida.—Osier v. Consumers Co., 42 
Ida. 789, 248 P 438. 

l.—Boyce v. Tallerman, 183 Ill. 


/108 A 135 


(115, 55 NE 703; Chicago, ete., R: Co. 


v. Gunderson, 174 Il. 495, 51 NE 708; 
Illinois Cent. R. Co. v. Cozby, 174 
Ill. 109, 50 NE 1011; Illinois Cent: 
KR, CoOpye1@rarzin. iL Hl. 177; Chicago, 
etc., R. Co. v. .Gregory, 58 Ill. 272; 
Rost v. Kee, ete., Dairy Co., 216 Ill. 
A. 497; Carroll v. Chicago City R. Co., 
180 Ill. A. 309; Smith v. Hast St. 
Louis= Ry? Co. 169. TH! Aod3s2/0Us Se 
Brewing Co, Vv. Stoltenberg, 113 Ill. A. 
435 [aff 211 Ill. 531, 71 NE 1081]. 

Ind.—Pittsburgh, ete. R. Co, v. 
Edwards, 190 Ind. 57, 129 NE 310; 
Chicago Terminal Transfer R. Co. 
v. Vandenberg, 164 Ind. 470, 73 NE _ 
990; Cincinnati, etc., Ra. Co. -v. Mc= 
Mullen, 117 Ind. 439, 20 NE 287, 10 
AmSR 67; Fletcher v. Kelly, 37 Ind. 
A. 254, 76 NE 813; Southern Indiana 
R. Co. v. Messick, 35 Ind, A, 676, 74 
NE 1097; Indianapolis St. R. Co. v. 
Bardencnecker, 33 Ind. A. 138, 70 NE 
995; Indianapolis St. R. Co. v. Dar- 
nell, 32 Ind. A. 687, 68 NE 609. 

Iowa.—Basham y. Chicago Great 
Western R. Co., 178 Iowa 998°154 NW 
1019, 157. NW 192; Garrett v. Chi- 
cago, etc., R. Co., 36 Iowa 121; Gandy 
R. Co., 30 Iowa 420, 
6 AmR 682. 

Kan.—Hashman vy. Wyandotte Gas 
Co., 83 Kan. 328, 111 P 468; Atchison, 
etc., R. Co. v. Brassfield, 51 Kan. 167, 
32. PB. 814. 

Ky.—Bryant v. Ellis, 222 Ky. 272; 
300 SW 610; Chesapeake, etcs, KR. Co. 
v. Owens, 217 Ky. 707, 390 Sw 478; 
Chesapeake, ete., R. Co. Vv. Rogers, 
193 Ky. 571, 237 SW 18; Johnson v. 
Mobile, ete., R. Co., 178 Ky. 108, 198 
Sw 5385 Southern Min. Co... v. Lewis, 
167 Ky. 20, 179 SW 1067; Louisville, 
ete., R. Co. v. Taylor, 158 Ky. 633, 166 


rSW. 199. 


Md.—Western Maryland R. Co. v. 
Shivers, 101 Md. 391, 61 A 618; Bene- 
dick v. Potts, 88 Md. 56, 40 A 1067, 41 
LRA 478. 

Mass.—Ash v. Childs Dining Hall 
WSS Mass. 86, 120 NE 396, 4 ALR 
1 

Mich.—Bacon vy, Snashall, 238 Mich. 
457, 213 NW 705; Loveland v. Nelson, 
235 Mich. 623, 209 NW 835; Fuller v. 
Magatti, 231 Mich, 213, 203 NW 868; 
Burghardt v. Detroit United R. Co., 
206 Mich, 545, 173 NW 360, 5 ALR 
13338; Waidelich v. Andros, 182 Mich. 
374, "148 NW 824; Lillibridge v. Mc- 
Cann, 117 Mich. 84, 75 NW 288, 72 
AmSR 553, 41 LRA 381; Carver v. 
Detroit, etc., Plank-Road Co., 69 Mich. 
616, 25 NW 183. 

Minn.—Noltmier v. Rosenberger, 
131 Minn, 869, 155 NW 618; Swenson 
v. Erlandson, 86 Minn. 263, 90 NW 
5384; Rosenfield v, Arrol, 44 Minn. 395; 
46 NW 768, 20 AmSR 584. 

Mo.—Wododward v. Missouri Pac. R. 
Co., 316 Mo. 1196, 295 SW 98; Bich- 
holz v. Poe, E53 SW 282, 284 [quot 
Cyc]; Book vy. Missouri Public Utili- 
ties Co., (A.) 242 SW. 438; Fink v. 
Kansas City Southern R. Co., 161 Mo. 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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facts from which it may reasonably be inferred,?? 
or satisfying reasonable minds thereof.1* 


from which the inference may be 
A. 314, 143 SW 568; Veatch v. Wa- 


Hee R. Co., 145 Mo. A. 232, 129 SW 
Mont.—Barry v. Badger, 54 Mont. 
224, 169 P°34 


Nebr.— Rocha v. Payne, 108 Nebr. 
246, 187 NW 804; Coen v. Central Tel. 
Co., 95 Nebr. 814, 146 NW 998. 

N. J.—Napurana v. Young, 74 N. J. 
L. Rae 65 A 1052. 

Y.—Travell v. Bannerman, 174 
N. Ay 47, 66 NE 583; Briggs v. New 
York Cent., etc., R. Co., TANCE 263 
Reeves v. Fourteenth St. Store, 110 
App. Div. 735, 96 NYS 448; Scheider 
v. American Bridge CORATS "App. Div. 
163, 79 NYS 634; Anderson v. Roths- 
child, 69 App. Div. 19, 74 NYS 523; 
Coxhead v. Johnson, 20 App. Div. 605, 
47 NYS 389 [aff 162 N. Y. 640 mem, 
57 NE 1107 mem]; Lyons v. Rosen- 
thal, 11 Hun 46; Lehman v. Brooklyn, 
29 Barb. 234; Luria v. Cusick, 47 
Misc. 126, 93 NYS 507. 

N. C.—-Whittington v. Virginia 
Iron, etc., Co., 179 N. C. 647, 103 SE 
395; McRainey v. Virginia, etc., R. 
€o.;- 168 N. C. 570, 84 S785 lz 

Okl.—Ferris v. Shandy, 71 Okl. 35, 
174 P 1060; Weleetka Cotton Oil Co. 
v. Brookshire, 65 Okl. 293, 166 P 408. 

Or.—Gynther v. Brown, 67 Or. 310, 
134 P 1186: 

Pa.—Dei v. Stratigos, 287 Pa. 475, 
135 A 111; Sgier v. Philadelphia, etc., 
R. Co., 260 Pa. 343, 103 A 730; Allen 
Vv. ‘Willard; 67° Pa. 374; 

Ss. C€.—Thornton v. Seaboard Air 
Line R. Co., 98 S: C. 348, 82 SEH 433 
[rev on other grounds 238 U. S. 606 
mem, 35 SCt 601 mem, 59 L. ed. 1485 


mem]. 
Tenn.—De Glopper v. Nashville R., 
‘etc., Co., 123 Tenn. 633, 134 SW 609, 


33 LRANS 913. 

Tex.—Houston, etc., Vv. 
Boone, 105 Tex. 188, 146 Sv Bae [aff 
(Civ. A.) 131 SW 616]; U. S. Torpedo 
Co. v. Liner, (Civ. A.) 300 SW 641; 
Galveston, etc., R. Co. v. Landeros, 
(Civ. A.) 264 SW 524; St. Louis, etc., 
ot Co. v. Droddy, (Civ. A.) 132 Sw 
46. 

Utah.—Green v. Higbee, 66 Utah 
539, 244 P 906; Johnson v. Silver King 
Cons. Min, Co., 54 Utah 34, 179 P 61; 
Black vy. Rocky Mountain Bell Tel. 
Co., 26 Utah 451, 73 P 514. 

Va:—Clark v. Lang, 124 Va. 544, 98 
SE 673; Consumers’ Brewing Co. v. 
Doyle, 102 Va. 399, 46 SE 390. 

Wash.—Lichtenberg v. Seattle, 94 
Wash. 391, 162 P 534; Parmelee v. 


Chicago, etc., R. Co., 92 Wash. 185, 
158 P 977; Jensen v, Schlenz, 89 
Wash. 268, 154 P 159; Sweeten v. 


Pacific Power, etc., Co., 88 Wash. 679, 
153 P 1054; Mathis v. Granger Brick, 
etc., Co., 85 Wash. 634, 149 P 3; Hel- 
land v. Bridenstine, 55 Wash. 470, 104 
P 626; Holland v. Northern Pac. R. 
Co., 55 Wash. 266, 104 P 252; Hansen 
v. Seattle Lumber Co., 31 Wash. 604, 
72 P46T. 

W. Va.—Jankey v. Hope Natural 
Gas Co., 98 W. Va. 412, 127 SE 199. 

Eng..—_Wakeman vy. Robinson, 1 
Bing. 213, 8 ECL 478, 130 Reprint 86; 
North v.. Smith,/10°C.. B. N. S.° 572, 
100 ECL 572, 142 Reprint 576. 

Can.—Belyea v. Provincial Chemi- 
cal Fertilizer Co., 37 CanLJNS 247. 

12. U. S—Hoof v. Pacific Ameri- 
can Fisheries, 284 Fed. 174, 175 [aff 
291 Fed. 306, and cit Cyc]. 

Ala.—Carlisle v. Central of Georgia 
R. Co., 188 Ala. 195, 62 S 759 

Cal Rosenberg Vv. Durfee, 87 Cal. 
545, 26 P 793; Charles Nelson Co. v. 
Pacific Wharf, ete.; .Co5 58 (CalhiA. 
847, 2092 Pol. 

onn.—Seabridge.v. Poli, 98 Conn. 
297, 119 A 214; Kruck v. Connecticut 
Co., 84 Conn. 401, 80 A 162; O’Connor 
v. Connecticut R,, etc, 4Co). 82° Conn. 
170, 72 A 934; Fay v. Hartford, etc., 
R. Co., 81 Conn. 330, 71 A 364. 

D. C.—Bennett v. Washington Ter- 
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The facets 


drawn must be | something other 


minal Co., 55 App. 111, 2 F. (2d) 913. 

Ill.—Gerke v. Fancher, 158 Ill. 375, 
41 NE 982. 

Ind.—Pittsburgh, ete, R. Co. v. 
Hoffman, 57 Ind. A. 431, 107 NE 315. 

lowa.—Kopecky v. Hasek, 180 Iowa 
45, 162 NW 828; Cook v. Union Pac. 
RR .C0,5 L68 Iowa 1030, 158 NW 521; 
Basham vy. Chicago Great Western R. 
Co., 178 Iowa 998, 154 NW 1019, 157 
NW 192; Hodges v. Waterloo, 109 
Iowa 444, 80 NW 523. 

Ky.—Chesapeake, etc., R. Co. v. 
Rogers, 193 Ky. 571, 237 SW 18; John 
R. Coppin Co. .v. Richards, 191. Ky. 
720, 231 SW 229; Johnson v. Mobile, 
oe R. -Cox, 178 Ky, 108, 198 SW 
o 

Md.—Burke v. Baltimore, 127 Md. 
554, 96 A 693; Benedick v. Potts, 88 
Md. 56, 40 A 1067, 41 LRA 478; Balti- 
more City v. Schnitker, 84 Ma. 34, 34 
A 1132. 

Mass.—Ash vy. Childs Dining Hall 
Co., 231 Mass. 86,120 NE 396, 4 ALR 
1556; Hayes v. Pitts-Kimball Co., 183 
Mass. 262, 67 NE 249; Hldred Vv. 
Mackie, 178 Mass. 13 59. NE 673. 

Mich.—Woods v. Chalmers Motor 
Co., 207. Mich. 556, 175 NW 449; 
O’Donnell v.. Lange,* 162 Mich. 654, 


127 NW 691, AnnCas1912A 847; Al- 
pern v. Churchill, 53 Mich. 607, 19 
NW. 549. 

Minn.—Swenson v. Erlandson, 86 
Minn. 263, 90 NW 534. 

Mo.—Hoftman v. Peerless White 


Lime Co., 296 SW 764; Compton v. 
Louis Rich Constr. Co., 315 Mo. 1068, 
287 SW 474; Bckhardt v. Wagner 
Electric Mfg. Co., 235 SW 117; Scheu- 
rer v. Banner Rubber Co., 227 Mo. 
347, 126 SW 1037, 28 LRANS 1207, 
21 AnnCas 1110; Lutgen v. Standard 
Oi] Co., (A.) 287 SW 885; Adams v. 
Metropolitan St. R. Co., 174 Mo. A. 


15, 160 SW 38; Rhea v. Missouri Pac. 


R. Coy TRL Mo. A. 160, 156 SW 4; 
Capeharat v. Murta, 165 Mo. A, 55, 
145. SW 827; Levi Vv. Missouri, ete., 
R. Go., 157 Mo. A, 536, 138 SW. 699; 
Pidgeon v. United R. Cos., 154 Mo. A. 
20, 18383 SW 1380; Byerly v. Consoli- 
dated Light, etc., Co., 130 Mo. A, 593, 
109 SW 1065. 

Nebr.—Ward v. Chicago, ete. R. 
Co., 92 Nebr. 183, 137 NW 995; Rise- 
man v. Hayden, 86 Nebr. 610, 126 NW 
288, 29 LRANS 707. 

N. H.—Gage v. Boston, ete., R. Co., 
77 N. H. 289, 90 A’ 855, LRAI1915A 
363. 


N. Y.—Manahan v. Steinway, etc., 
RCo 7125 UN. oY..; [760% mem; NE 
736; Hartman v. Clarke, 104 App. 
Div. 62, 98 NYS 314; Ferracane v. 
Brooklyn Alcatraz Asphalt Co., 101 
App. Div. 605, 91 NYS 866; Moran v. 
Carlson, 95 App. Div. 116, 88 NYS 
520% Barrett v. Lake Ontario Beach 
Impr. Co,, 68 App. Div. 601, 74 NYS 
301 [rev on other grounds 174 IN Pei 
310, 66 NE 968, 61 LRA 829]; Stall- 
man v. New York Steam Co., 17 App. 
Div. 397, 45 NYS 161; Beckwith v. 
New York Cent., etc., R. Co., 54 Hun 
4465 TON YSe TL9: [afl 25.0Nn Wa. e759 
mem, 27 NE 408 mem]; Lehman y. 
Brooklyn, 29 Barb. 234; Glassman vy. 
Surpless, 53 Misc. 586, 103 NYS 789; 
Wright v. Boller, 3 NYS 742 [aff 123 
N. Y. 630 mem, 25 NE 952 mem]. 
Oh.—Cleveland-Akron Bag Co, v. 
Jaite, 112 Oh. St, 506, 148 NH 82; 
Cleveland, ete., R. Co. v.. Marsh, 638 
Oh. St. 236, 58 NE 821, 52 LRA 142; 
Connelton v. Loeb, 22 Oh. Cir, Ct. N. 
S$. 15 


Okl.—Davis v. Ball, 76 Okl. 252, 
185 P 105; Missouri, tai) RY iGo, inv 
Minor, 75 Okl. 10, 181 P 142; Lusk v. 
Phelps, 71 Okl. 150, LijeP 756; Patter- 
son v. Seals, 51 OKI. 347, 251 Pe 59l. 

Pa.—Kapuscianski v. Philadelphia, 
etc., Coal, etc., Co., 289 Pa. 388, 137 
A 619; Madden v. Lehigh Valley BY; 
Cog 236 Pa. 104, 84 A 672. 

Ss. C.—Davis vy. Charleston, etc., R. 
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proved,14 and cannot themselves be inferred;1> in 
other words, the inference must be based upon 


than mere conjecture, speculation, 


Co., 72 S. C. 112, 51 SE 552. 

Tenn. —De Glopper v. Nashville R., 
etc., Co., 123 Tenn. 633, 134 Sw 609, 
33 LRANS 913% 

Tex.—}hxporters’, etc, Compress, 
eC); ‘Cor ve Schulze, (Commn. A.) 265 
SW 133; Conode v. Sewell, (Civ. A.) 
182 SW’ 421; St. Louis Southwestern 
eae: v. Aston, (Civ. A.) 179 SW 

Utah.—Perrin v. Union Pac, R., Co., 
59 Utah 1, 201 P 405; James v. Rob- 
ertson, 39 Utah 414, 117-P 1068. 

Wash. —Johnston v. Superior Port- 
land Cement Co., 69 Wash, 250, 124 
P 1119, 74 Wash. 697, 133 P 460; 
Helland v. Bridenstine, 55 Wash. 470, 
104 P 626. 

N. S.—Gorton-Pew Fisheries Co. v. 
aeneR Sydney Marine R. Co., 44 N. S. 

Ont. arenes i sGuand Trunk R. Co., 
BU Ce Qs 

Aebnad ean inas evidence is suffi- 
cient, where it reasonably tends to 
show that the wrong complained of 
was the result of actionable negli- 
gence by the party complained of.” 
Patterson vy. Seals, 51 Okl. 347, 349, 
ol e591, 

[a] “There must be a logical rela- 
tion and connection between the cir- 
cumstances proved and the conclusion 
sought’ to be adduced from them. 
This principle is never departed from, 
and in the very nature of things it 
never can be disregarded.’ Bene- 
dick v. Potts, 88 Md, 52, 55, 40 A 
1067, 41 LRA 478. 

[b] Circumstantial evidence “in 
order to be sufficient to sustain the 
verdict, need not rise to that degree 
of certainty which will exclude every 
reasonable conclusion other than that 
arrived at by the jury.” Chalmers 
y. Hawkins, 78 Cal. A. 733, 739, 248 
P 727, 

[c] Evidence held sufficient to 
support finding that rope support- 
ing a semaphore wire rope over a 
public street was not. sufficiently 
fastened. Logue v. Grand Trunk R. 
Co., 102 Me. 34, 65 A 522. 

[d] Continuance of condition.— 
An inference that a bad or dangerous 
condition existed at the time of an 
accident may arise from testimony 
to the effect that such bad condition 
existed shortly prior to the accident. 
Falder v. B. Nugent, etc.,, Dry Goods 


Co., (Mo. A.) 251 SW 138. 
13. Dolby v. Hearn, 15 Del. 153, 
387 A 45, 


14. Ky.—Louisville R. Co. v. Pot- 
ter, ae Ky. 258, 194 SW 308. 

N. Y.—Moshier v. New York, 190 
App. Div. 111. 179 NYS 3388 [app ‘dism 
228.5 INI Y.2 76124 mem)» L270 NEY 917 
mem]. 
me potaaneor v. Ferry, 105 Okl. 259, 
oO 

‘Pa.—Nelms v. Pennsylvania R. Co., 


109 A 673; Campbell v. Brandywine 
Summit Kaolin, ete, Co. 52 Pa. 
Super. 511. 


Utah.—Richards v. Oregon Short 
Line ‘R.:Co.; 41 Utah) 99) 22 35a 2933. 

“In order to prove a fact by cir- 
cumstances there should be positive 
proof of the facts from which the 
inference or conclusion is drawn and 
the circumstances must not be left 
to rest in conjecture.’ Warner v. 
New York, etc., R. Co., 209 App. Div. 
211, 218, 204 NYS 607 [app dism 239 
N. Y. 507 mem, 147 NE 172 mem], 

15. U. S.—Leonard y, Miami Min. 
Co., 148 Fed. 827, 78 CCA 517. 

Ala.—Mobile, etc., R. Co. v. Hedge- 
coth, 215 Ala. 291, 110 S 44. 

Ind.—Vandalia R. Co. v. McMains, 
42 Ind. A. 532, 85 NE 1038. 

etc., R. 


Kan.—Dunean vy. Atchison, 
Co., 86 Kan. 112, 119 P 356, 51 LRANS 
MO ae v. Kansas City South- 


56 65. 
ates . Co., 161 Mo, A, 314, 143 SW 
56 
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or probability,® and it is not sufficient to introduce 
evidence of a state of facts which is simply ‘con- 
or indicates a mere possibility or 
probability as to the existence of, negligence,’” or 
which suggests with equal force and leaves fully as 
reasonable an inference of the nonexistence of negli- 
But the facts must be of such a nature 
and so related to each other that the inference con- 
tended for is the more probable or reasonable to be 
drawn therefrom.1® However, the rule that plaintiff 
fails to establish negligence where his evidence is 
consistent with the hypothesis that defendant is 
not negligent and also with the hypothesis that he 
plaintiff’s evidence consid- 
ered alone has such an effect?! or the jury find the. 
An inference of negli- 
gence based upon circumstantial evidence will not 
| Public Serv. R. Co,, 97. N. J. L. pi 


sistent with, 


gence.1§ 


is?° applies only where 


evidence equally balanced.?? 


16... U. S.—Boston, ete., Canal Co. 
v. Seaboard Transp. Co., 270 Fed. 525 
[certiorari den 256 U. S. 692 mem, 
41 SCt 534 mem, 65 L. ed. 1174 mem]; 


The Oakland, 241 Fed. 66, 154 CCA 


66; Leonard v. Miami Min. Co., 148 
Fed. 827,.78 CCA 517. 

Cal.—Webber v. Tracy Bank, 66 
Cal, A: 29; '225 P41. 

Colo. —Chicago, CEG, POR, CONV. 


Church, 49 Colo. 582, 114 P 299; John 
Thompson Grocery Co. Vv. Phillips, 22 
Colo. A. 428, 125 P 568. 
Conn.—Seabridge v. Poli, 98 Conn. 
297, 119 A 214; Kruck v. Connecticut 
Co., 84 Conn. 401, 80 A 162; O’Con- 
nor v.. Connecticut R., etc., Co., 82 
Conn. 170, 72 A 934; Fay v. Hartford, 
etc., R. Co., 81 Conn. 330, 71 A 364, 
Fla.—Southern Utilities Co. 
Matthews, 84 Fla. 30, 93 S 188. 
Ida.—Osier v. Consumers Co., 42 
Ida. 789, 248 P 438, 
Iowa.—Kearney v. De Witt, 199 
Iowa 530, 202 NW 253; Jackson v. 
Hanrahan, 198 Iowa 704, 200 NW 
202; Cook v. Union Pac. R. Co., 178 
Iowa 1080, 158 NW 521; Rush v. 
Thos. D. Murphy Co., 135 Iowa 376, 
112 NW 814; Neal v. Chicago, etc., R, 
Co., 129. Iowa. 5,’ 105). NW’) 197,02 
LRANS 905. 


Kan.—Beeler v. Atchison, etc., R.. 


Co., 107 Kan. 522, 192 P 741; Byland 
v. E. I. Du Pont de Nemours Powder 
Co., 93 Kan. 288, 144 P 251, LRA 


1915F 1000; Brown v. Union Pac. R. 
Cos, (She Kan. 1702, L106 Pi OL001 2129 
LRANS 808; Atchison, etc., R. Co. v. 
Tindall, 57 Kan. ‘719, 48 P.12; 

La.—Gilmore v. Meeker, 115 La. 
849, 40 S 244; Burmaster v. Texas, 
etc., Terminal R. Co., 6 La. A. 778. 

Me.—Mahan v. Hines, 120 Me. 3871, 
PH» Arsd:32: 

Md.—Benedick v. Potts, 88 Md. 56, 
40 A 1067, 41 LRA 478; State v. 
elie ed ete., -R. Co.; 60 aMd; 

55. 

Mass.—Sweatland v. Springfield 
Public Market, Inc., 247 Mass. 268, 
142 NE 46; Ash v. Childs Dining Hall 
oe 231 Mass. 86, 120 NE 396, 4 ALR 

55: 

Mich.—Steggall v. Knepp, 241 Mich. 
260, 217 NW 16. 

Minn.—Swenson v. Erlandson, 86 
Minn. 263, 90 NW 534. 

Miss.—Wheeler y. Laurel Bottling 
Works, 111 Miss. 442, 71 S 743, LRA 
1916E 1074, 

Mo.—Halt v. Cleveland, ete, R. 
Co., 279 SW 148. [certiorari den 271 
U. S. 668 mem, 46 SCt 483 mem, 70 
L. ed. 1142 mem]; O’Dell v. National 
Lead Co., (A.) 253 SW 397; Veatch v. 
Wabash R. Co., 145 Mo. A, 282, 129 
SW 404; Byerly v. Consolidated 
Light, etc., Co., 130 Mo, A. 5938, 109 
SW 1065; Smillie v. St. Bernard Dol- 
lar Store, 47 Mo, A. 402. 

Mont.—Fisher v. Butte Electric R. 
Co., 72 Mont. 594, 235 P 330; O’Don- 
nell v. Butte, 65 Mont. 4638, 211 P 190, 
32 Seances 12:84, 

J.—Donus v, Public Serv. R. Co., 
102 Ne la 644, 183 A 196; Alvino vy, 


NEGLIGENCE 


ble.?4 


117 A 709; Wyckoff v. Birch, 76 
J. L. 646, 1 A 243. 

N. M.-—Cerrillos. Coal R. Co. v. 
Deserant, 9 N. M. 49, 49 P 807. 

N. Y.—-Rosenstein v. McCutcheon, 
155 App. Div. 278, 140 NYS -315; 
Menzies vy. Interstate Pav. Co., 106 
App. Div. 107, 94 NYS 492; Murphy 
v. Hays, 68 Hun 450,. 23 NYS 70. 

Oh.—Neave Bldg. Co. v. Roudebush, 
LORCA. 330/528 Oh Cir’ Ct Nz S: 
426, 34 Oh. Cir. Ct. 404; Connelton v. 
Loeb, 22 (Oh. Cir, «Ct: N.S. 15; Cin- 
cinnati v. Ryan, 13 Oh< Cir. Ct. N.S: 
518, 84 Oh. Cir. Ct. 421; Pullman Co. 
v. ashington, 10 Oh. ‘Cir, Ct. N.S. 
105, 30 Oh. Cir. Cts V7. 

Okl.—Carter Oil Co. v. Independent 
Torpedo Co., 107 Okl. 209, 232 P 419. 


Pa.—Green v. Baltimore, ete., R. 
Co., 32 Pa.’ Co. 273. 

Tex.—Wilson v. Werry, (Civ. A.) 
137 SW 390; Houston, etc., R. Co. v. 


Boone, (Civ. A.) 131 Sw 616 [aff 105 
Tex. 188, 146 SW 533]. 

Vt.—Wellman vy. Wales, 97 Vt. 245, 
122 A 659. 

Wash.—Parmelee v. Chicago, etc., 
R. Co., 92 Wash, 185, 158 P 977; Lar- 
sen v, Standard R., etc., Co., 89 Wash. 
447, 154 P 790. 

Wis.—Sharkey  v. 170 
Wis. 350, 174 NW 912. 

Eng.—Singleton v. Hastern Coun- 
ties. R. Co., 7 C. B: N. S. 287, 97 ECL 
287, 141 Reprint 827. 

Can,—Canada Paint Co. v. Trainor, 
28 Can. S.C. 352. 

Ont.—Collier v. Hamilton, 32 Ont. 
L. 214, 7 OntWN 277, 20 DomLR 629; 
Brown v. Waterous Engine Works 
Cox, 18 Ont: 137," 38 @OntWwR 29435 
Jones 3 Grand Trunk R. Co:;.45° U. C. 
Q. Bu 198. 

acne must be proven by 
facts or circumstances; it cannot rest 
upon surmise, inference, suspicion, or 
imagination.’ San Antonio Brewing 
Assoc, v. Sievert, (Tex. Civ. A.) 194 
SW 989, 991. 


Shurman, 


17. Ala.—American Cast Iron Pipe 
@©o./ vi (Landrum,)'188); Ala. 132;" 62): 8 
757 


- Ind.—Cauble v. Hudson, 26 Ind. A. 
622, 59 NE 866. 

Iowa.—Cook v. Union Pac. R. Co., 
178 Iowa 1030, 158: NW 521; Neal v. 
Chicago, ete., R. Co., 129 Towa 5, 105 
NW 197, 2 LRANS 905; Asbach. v. 
Chicago, ete., R. Co., 74 Iowa 248, 37 
NW 182. 

Kan.—Brown v. Union Pace. R. Co. 
ee 701, 106 P 1001, 29 LRANS 
0 

Mich.—Godkin vy, 113 
Mich. 938, 71 NW 456. 

N. H.—Baucher v. Boston, etc., R. 
Co., 76 N. H. 91, 79 A 993, 34 LRANS 
728, AnnCas1912B 847. 

N. J.—Maphet v. Hudson, etce., R. 
Cos f98IN.oS.2 Le 869119: ATTA. 

Oh.—Cleveland, etc. R. Co. v. 


Obenauer, 


| Marsh, 63 Oh. St. 236, 58 NE 821, 52 


LRA 142; Welever v. Williams, 26 
On. Cir Ct. 624. 
Pa.—King v. McDermott, 2 Phila. | 
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‘overcome direct unimpeached evidence as to the 
absence of negligence.** 
dence which is sufficient to rebut the presumption of 
negligence may be overcome by proof of physical 
facts and circumstances showing it to be incredi- 

Where a’ building falls of its own weight 

without any external violence, the fact that it has 
stood for a number of years without falling is very 
slight evidence that it was properly constructed and 

of suitable material.° 

Proof ‘of occurrence and injury. Aside from cases 
where the fact of negligence is prima facie estab- 
lished under the particular circumstances by virtue 
of a presumption arising from the application of 
the rule of res ipsa loquitur,?* mere proof of the 
occurrence of an accident and resulting injury is 


On the other hand, evi- 


175. 


Va.—Consumers’ Brewing Co. v. 


| Doyle, 102 Va. 399, 46 SE 390. 


Wis.—Jerdells v. Stollenwerk, 78 
Wis. 339, 47 NW 431. 

ote —Abbott v. Freeman, 35 L. T. 
Rep. S.°7838. 

18. TeAiae —Stowers v. Dwight Mfg. 
Co., 202 Ala. 252, 80 S 90; Koger v. 
Roden Coal’ Co., “19 T #Ala, 4735973 § 


Iowa.—Cook v, Union Pac. R. Co., 
178 Iowa 1030, 158 NW 521; Lunde 
v. Cudahy Packing Co., 139 Iowa 688, 
117 NW 1063; Huggard v. Glucose 
Sugar Refining Co., 132 Iowa 724, 109 
NW 475; O’Connor Vv. Chicago, etc., rt. 
Co., 129 Iowa 636, 106 NW 161; Neal 
v. Chicago, ete., R. Co., 129 Iowa 5, 
105 NW 197, 2 LRANS 905. 

Kan.—Brown v. Union Pac. R. Co., 
Ae an 701, 106 P 1001, 29 LRANS. 

Ky.—Johnson vy. Mobile, 

178 Ky. 108,°198 SW 538. 

Mass. —Ash v. Childs Dining Hall 
hie Mass. 86, 120 NE 396, 4 ALR 

Mich.—Heath v. Calkins, 157 Mich. 
288, 122 NW °84. 

N. J.—Alvino v.. Public Serv, R. 
Co, Ot. NG Siz ika B267 PRT SAS TOSF 

N. Y.—Ruppert v. Brooklyn Heights 
R. Co., 154 N. Y. 90, 47 NE 971; Hayes 
v. Forty- Second St., etc., R. "Co., 97 
N. Y. 259; Baulec v. New York, etce., 
R. Co,, 69,uN: “Y. 356, 17 AmR 325; 
Tooker v. Brooklyn Heights ct. Co., 
80 App. Div. 371, 80 NYS 969; Mc- 
Caffrey v. Twenty- Third St. R. Col 
47 Hun 404, 14 NYSt 521; McDonough 
v. James Reilly Repair, ete:; Cos v47 
Misc. 109, 93 NYS 491; Cahn’ vy. Man- 
hattan R. Co., 37 Misc. 824, 76 NYS 
893; McFadden vy. Campbell, 13 Misc. 
158, 34 NYS 136 [app dism 158 N. Y. 
723 mem, 53 NE 1127 mem]. 

R. I.—Wilbour v. Rhode Island Co., 
67 A 445. 

Utah.—Harrington vy. Eureka Hill 
Min. Co., 17 Utah 300, 53 P 737. 

Wash. ’ “Parmelee v. Chicago, 
R. Co., 92 Wash, 185, 158 P 977, 

W. 'Va.—Helm v. Manufacturers’ 
Light, etc., Co, 86 W. Va. 628, 104 
SE 59, 25 ALR 240. 

Ont:—Jackson v. Hyde, 28:0. C.7Q, 
'B. 294. See ates. v. Veach, 22 U. C, 
C. P. 164 (per Hagarty, C. Ty) 

19.. Cook v. Union Pac, R, Co., 178 
Iowa 1030, 138 NW 521; Neal v. *Chi- 
cago, ete., BIiGo.; 129’ Iowa 52105 
NW 197, 2 LRANS 905; Asbach v. 
Chicago, etc., R. Co., 74 towa 248, 37 
NW 182. 

20, See supra texa and note 18: 

21. James v. Robertson, 39 Utah 
414, 117 P 1068. 

22. James v. Robertson, supra, 

23. HKmory University Vv. Bliss, 35 
Ga, A..752, 134 SE 687. 

24. Georgia, ete., R. Co. v. Walker, 
5 Ga. A. 155, 62 SE 720. 

25. Waterhouse v. Joseph Schlitz 
Brewing. Co., 12 §.'D. 397, 81 NW 1725, 
48 LRA 157. 

26. See supra §§ 782-786. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not sufficient to support a finding of negligence,?? 
and this is so even though by reason of the tender 
age of plaintiff all question of contributory negli- 
However, the fact that an ac- 
cident has occurred may be considered among the 
other circumstances bearing upon the question of 
But, although the doctrine of res 
ipsa loquitur is not applied,®° if the operation or 
instrumentality which caused the injury is shown to 
be under the management of defendant and the 
accident is one such as in the ordinary course of 
things does not happen where the proper care is 
exercised, only slight evidence is required to estab- 


gence is excluded.?8 


negligence.?® 


lish the negligence of defendant.*+ 
Common practice.*? 


27. U. S.—Leahy v. Detroit, etc., 
Short Line R. Co., 240 Fed. 82, 153 
CCA 118; Southern R. Co. v. Derr, 
240 Fed. 73, 153 CCA 109. 

Ark.—Missouri, ete., R. Co. v. Van- 
zant, 100 Ark. 462, 1406 SW 587. 

Conn.—World F. & M. Ins. Co, v. 
Alliance Sandblasting Co., 105 Conn. 
640, 136 A 681. 


i Wiinee es v. Ehlen, 94 Ill. A. 
369. 

Me.—American Ice Co. v. South 
Gardiner Lumber Co., 107 Me. 494, 


79 A 6, 32 LRANS 1003. 

Mich.—Fuller v. Magatti,. 231 Mich, 
213, 203 NW. 868. 

Minn.—Binewicz v. Haglin, 103 
Minn. 297, 115 NW 271, 15 LRANS 
1096, 14 AnnCas 225; Murphy v. Great 
on Gee R. Co., 68 Minn. 526, 71 NW 
662. 

Mo.—Mitchell vy. Wabash R. Co., 97 
Mo. A. 411, 76 SW 647. 

N. J.—Pennsylvania R. Co. v. Mid- 
dleton; 57 N. J. L. 154, 31 A 616, 51 
AmSR 597. ; 

‘N; Y.—Bond v. Smith) 113° N.Y: 
378, 21 NE 128; Huneke v. West 
Brighton Amusement Co., 80 App. 
Div. 268, 80 NYS 261; Patterson Vv. 
Hochster, 38 App. Div. 398, 56 NYS 
467; Pendril v. Second Ave, R. Co., 
34 N. Y. Super. 481; Pieschel v. Miner, 
30 Misc. 301, 68 NYS 508; Freidman 
v. Dry Dock, ete., R. Co., 3 NYSt 557 
{rev on other grounds 110 N. Y. 676 
mem, 18 NE 482 mem]. 

Okl.—Lake v. North McAlester Coal 
Co., 98 Okl. 130, 224 P 309. 

Or.—Voshall v. Northern Pac. Ter- 
minal Co.,.116 Or. 237, 240 P 891. 

Pa.—Dei v. Stratigos, 287 Pa. 475, 
135 A 111; Cresey v. Railroad Co., 1 
LegGaz 15. 

Utah.—Wells v. Utah Constr. Co., 
27 Utah 524, 76 P 560. 

Wash,—Nichols v. Oregon-Wash- 
ington R., etc., Co., 120 Wash. 262, 206 
P, 939. 

{a] TIlustration.—One who manu- 
factured an article in the ordinary 
way and with all the precautions to 
render it as safe for use as was con- 
sistent with its nature is not liable 
for injuries to one who bought the 
article in the ordinary course of 
trade, merely on proof of the hap- 
pening of an accident in the use, both 
parties being aware that they were 
dealing with a dangerous article. 
Leavitt v. Fiberloid Co., 196 Mass. 
440, 82 NE 682, 15 LRANS 855. 

28. Del.—Goldstein v. People’s R. 
Co., 21 Del. 306, 60 A 975. 

Ky.—-O’Bannion v. Southern R, Co., 
110 SW 329, 33 KyL 436; Freel v. 
Louisville, etce., R. Co, 89 SW 143, 
28 KyL 76. 

La.—Culbertson v. Crescent City 
R. Co., 48 La. Ann, 1376, 20 S 902. 

. Mass.—Bouthillier v. Old Colony 
St. R. Co., 189 Mass, 537, 75 NE 
960. : 

Nebr.—Johnston v. New ‘Omaha 


The fact that one exercises 
the care usually exercised by persons in like rela-. 
tions is not conclusive as to the absence of negli- 
gence,** but especially where the inquiry is not as 
to a matter of common knowledge proof that the 
practice pursued is a prevailing one is strong evi- 
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‘dence of its reasonableness.*4 
Absence of previous accidents. Evidence that 
previous accidents had not occurred from the defect 
is not conclusive evidence on the question of. negli- 


Subsequent precautions. Evidence that the appli- 
ance causing the injury could have been made 
stronger and had been changed thereafter does not 
show negligence.?® ; 

Several defendants. Where two or more defend- 
ants are sued, the fact that some of plaintiff’s wit- 
nesses testified to the negligence of one defendant 
and other of his witnesses testified to the negligence 


of the other defendant does not destroy his case.37 


Electric 
110 NW 


Light 
gies Wye ur 


Thompson-Houston 
Co., 78 Nebr. 24, 
LRANS 435, 

Pa.—Thompson v. Baltimore, etc., 
R. Co., 218 Pa. 444, 67 A 768, 120 
AmSR 897, 19 LRANS 1162, 11 Ann 
Cas 894; Wiszginda v. Schuylkill 
Tract. Co., 212 Pa. 360, 61 A 943. 

29. Lincoln v. Detroit, etc., R. Co., 
179 Mich. 189, 146 NW 405, 411, 51 
LRANS 710; La Fernier v. Soo River 
Lighter, etc., Co., 129 Mich. 596, 89 
NW 353; Patterson v. Seals, 51 Okl. 
347, 151 P 591, 593 [quot Cyc]. 

30. See supra § 768. 

31. Dei v. Stratigos, 287 Pa. 475, 
135 A 111; Murray v. Frick, 277 Pa. 
190, 121 A 47; Dougherty v. Phila- 
delphia Rapid Transit Co., 257 Pa. 
118, 101 A 344; Latella v. Breyer Ice 
Cream Co., 87 Pa. Super. 325; Cahill 
vy. Philadelphia Rapid Transit Co., 52 
Pa, Super. 561. 

32. Standard of care see supra § 
87. 

33. McCrea v. Beverly Gas, 
Co., 216 Mass. 495, 104 NE 365. 

34. Dibble v. New York, etc., R. 
Co., 100 Conn, 130, 123 A 124, 

35. Wood v. Third Ave. R. Co., 91 
Hun 276, 36 NYS 258 [aff.157 N. Y. 
696 mem, 51 NE 1094 mem]; Quill 
v. New York Cent., etc., R. Co., 16 
Daly 313, 11 NYS 80 [aff 126 N.Y. 
629 mem, 27 NE 410 mem], 

[a] Evidence that other horses 
had previously been frightened at the 
object causing the injury for which 
plaintiff seeks to recover is not con- 
clusive evidence of negligence. Texas, 
1 R. Co, v. Hill, 71 Tex. 451, 9 SW 
351. 

36. Talley v. Beever, 33 Tex. Civ. 
A. 675, 78 SW 23. 

37. Louisville Gas, ete. 
Nall, 178 Ky. 33, 198 SW 745. 

38. Ala.—Golson v. W. F. Coving- 
ton Mfg, Co., 205 Ala. 226, 87: S 439. 

Ark.—Texas Co. v. Jones, 174 Ark. 
905, 298 SW 342; Chicago Mill, etc., 
Co.’ v. Cooper, 96 Ark, 326, 119 SW 
672. 

Cal.—Puckhaber v. Southern Pac. 
Co., 132 Cal. 3638, 64 P 480; Morris v. 
Morris, (A.) 258 P 616; Ross v. San 
Francisco-Oakland Terminal R. Co., 
47 iCali iA, 75351194) P7038) 

Conn.—Ryan v. Bristol, 
26, 27 A 809. 

Del.— Gray v. Pennsylvania R. Co., 
139 A 66; Wollaston v. Stiltz, 31 Del. 
273, 114 A. 198; Hill: v. McKay, 31 
Del. 213, 113 A 804; Kemp v. McNeill 
Cooperage Co., 80 Del. 146, 104 A 
689; Gatta v. Philadelphia, etc, R. 
Co., 25 Del, 551, 83 A 788; Layton v. 
Hudson, 25 Del, 573, 88 A 134. 

Ga.—Brown v. Atlanta, 66 Ga, 71. 

Ida.—Adams v. Bunker Hill, etc., 
Min. Co., 12 Ida. 637, 89 P 624, 11 
LRANS 844. f 

Ill.—Simon v. Griffin Wheel Co., 
168 Ill; A, 5383; Keck y. Calumet, etc., 
R. Co, -156-.IN, A, 402; Brecher vy. 


etc.,, 


Co. v. 


63 Conn. 


[§ 835] ce. Cause of Injury—(1) In General. 
support a recovery for alleged negligence the pre- 
ponderance of the evidence must establish that 
plaintiff’s injury was occasioned by a cause for 
which defendant is responsible,’® or, in other words, 
the causal connection between defendant’s alleged 


To 


Ehlen, 94 Ill. A. 369. 
Iowa.—Bennett v. Atchison, etc., R. 
Co., 191 Iowa 13388, 183 NW 424; 
Lunde v. Cudahy Packing Co., 139 
Iowa 688, 117 NW 1063. ° 
Kan.—Byland v. E. I. Du Pont de 
Nemours Powder Co., 93 Kan. 288, 
144 P 251, LRA1915¥F 1000. 
Ky.—Conley v. Ennis, 170 Ky. 125, 
185 SW 501. 
pe omen v. Maestri, 3 La. A. 
Mass.—Ash v. Childs Dining Hall 
Co., 231 Mass. 86, 120 NE 396, 4 ALR 
1556; Obertoni v. Boston, ete., R. Co., 
ie Mass. 481,.71 NE 980, 67 LRA 


Minn.—Rase y. Minneapolis, etc., R. 
Co., 107 Minn. 260, 120 NW 360, 21 
LRANS 138. 

Miss.—Kress v. Markline, 117 Miss. 
37, 77 S 858. 

Mo.—State v. Cox, 298 Mo. 427, 250 
SW 551; Jackson v. Old Dominion 
Min. Co,, 151 Mo. A, 640, 182 SW 306. 

Mont.—Smith v. Chicago, ete, R. 
Co., 61 Mont. 471, 202 P 766; Bracey 
v. Northwestern Impr. Co., 41 Mont. 
338, 109 P 706, 187 AmSR 738. 

N. Y¥.—Olive v. Whitney Marble 
Co., 108 N, Y. 292, 8 NE 552; Slavis 
v. McMullen, 171 App. Div. 939, 156 
NYS 322; Bergquist v. Oregon Apart- 
ments Co., 161 App. Div. 210, 146 
NYS 445; Losie v. Delaware, etc., Co., 
142 App. Div. 214, 126 NYS 871. 

Oh.—Bradley v. Cleveland R. Co., 
112 Oh. St. 35, 146 NE 805; Montanari 
sag rtaw ovehy 108 Oh. St. 8, 140 NH 
Okl.—Chicago, ete., R. Co. v. West, 
124 Okl. 147, 254 P 91; Kaw Boiler 
Works v. Frymyer, 100 Okl. 81, 227 
P 453; Lusk v. White, 58 Okk 773, 
161 P 541; Sallisaw Cotton Oil Co. v. 
Holland, 56 Okl. 428, 156 P 174; Pat- 


Pe eeas v.) Seals,’ 51 .Okl., 347, -151,P 
Pa.—Reddington v. Philadelphia, 


2538 Pa, 390, 98 A 601; Cowdrick;-v. 
New York Cent. R. Co., 65 Pa. Super. 
416; Herich v. Vinton Colliery Co., 25 
Pa. Dist. :355. 

Tenn.—Memphis St. R. Co. v. Ca- 
vell, 185 Tenn. 462, 187 SW 179, Ann 
Cas1918C 42. 

Tex.—Exporters’, etc., Compress, 
etc., Co. v. Schulze, (Commn, A.) 265 
SW 1838; Stone, etce., Engineering 
oe v. Brewer, (Civ. A.) 161 SW 
3 


Utah:—Tremelling v. Southern Pac. 
Co., 51 Utah 189, 170 P 80. 
P Va.—Kendricks v, Norfolk, 139 Va. 
702, 124 SH 210; Honaker v. Whitley, 
124 Va. 194, 97 SE 808; Chesapeake, 
ete., R. Co. v, Whitlow, 104 Va. 90, 
51 SE 182: 

Wash.—Sweeten v. Pacific Power, 
etc., Co., 88. Wash. 679, 153 P 1054. 

Wis.—Hyer v. Janesville, 101 Wis. 
371,77 NW 729. 


Ont:—Brown v, Waterous Engine 


\ Works .Co.,° 8 Ont. L. 37, 3 OntWR 
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wrongful act or omission and the injury to plain- 
tiff.89 For this purpose, direct evidence is not essen- 


’ 943: Farmer v. Grand Trunk R, Co., 
21 -Ont. 1299: : 

[a] Causation held sufficiently es- 
tablished.—(1) Generally. Haricw v. 
Standard Impr. Co., 145 Cal._477, 78 
P 1045; Mitton v. Cargill El. Co., 
124 Minn. 65, 144 NW 434; Healy v. 
Hoy, 115 Minn. 321, 132 NW _ 208, 
Jewell v. Kansas City Bolt, ete., Co., 
231 Mo. 176, 132 SW 7038, 140 AmSR 
515; Book v. Missouri Public Utili- 
ties Co., (Mo. A.) 242.-SW 433; Rock- 
well v. Standard Stamping Co., 210 
Mo, A. 168, 241 SW 979; Crawford v. 
Maine Cent. R. Co., 76 N. H. 29, 78 A 
1078; Fagan v. Atlantic Coast Line 
R:. Gos 220 (NE Vie 3.01) V1se2NE 3704, 
LRAI917E 663; Rodriguez v, Her- 
manos, 13 Porto Rico 344; Wellman 
v. Wales, 97 Vt. 245, 122 A 659; 
Lichtenberg v. Seattle, 94 Wash. 391, 
162 P 534. (2) Choking of elevator 
belt causing fire. The Willem Van 
Driel, Sr., 252 Fed. 35 [aff in part and 
rev in part 242 Fed. 285]. (3) Com- 
munication of fire. Caddo Cent. Oil, 
etc., Corp. v. Boatright, 159 Ark. 305, 
251 SW 874; Dibble v. San Joaquin 
Light, ete, Corp., 47 Cal. A. 112, 190 
P 198; Linn v. Barker, 106 Me. 339, 
76 A 700, 20 AnnCas 697; Mensik v. 
Cascade Timber Co., 144 Wash. 528, 
258 P 323: Burnett v. Newcomb, 126 
Wash. 192, 217 P_ 1017; Armour v. 
Marshall, 3 Sask. L. 394; Roberts v. 
Morrow, 2 Sask. Li. 15. (4) Defective 
construction of elevator. Grifhahn v. 
Kreizer, 62 App. Div. 418, 70 NYS 
973 [aff 171 N. Y. 661 mem, 64 NE 
1121 mem]. (5) Defective elevator 
safety device. Lerner v. Bergdoll, 
285 Pa. 198, 181 A 670. (6) Failure 
to guard stairway and machinery. 
Mitton v. Cargill El. Co., 129 Minn. 
449, 152 NW 753. (7) Falling over 
outside cellar door. Johns vy. Ash, 
50 Wash. 559, 97 P 748. (8) Falling 


plank. Quintell v. Ferran, 147 La. 
153, 84 S 570. (9) Falling window 
screen. Southwestern Tel., etc., Co. 


v. Sheppard, (Tex. Civ. A.) 189 SW 
799. (10) Fraying of rope. Riggs v. 
Arcadia Compress Co., 155 La. 1013, 
99 S 854; (11) Improper unloading of 
barge. The Vim, 289 Fed. 1017. (12) 
Leaving horse unhitched. Kashuda 
v. Adams Express Co., 171 Wis. 25, 
176 NW 222. (13) Leaving wooden 
blocks in electric transformer. Rose- 
brock v. General Electric Co., 236 N. 
Y. 227, 140 NE 571. (14) Object on 
truck striking intestate. Whitmore 
v. American R. Express Co., (Mo. A.) 
269 SW 654. (15) Operation of truck 
too near railroad. Lockwood _ v. 
American Express Co., 76 N. H. 530, 


85 A 783. (16) Pushing of third per- 
son against plaintiff. Kovnesky v. 
Stodola, 173 Wis. 29, 180 NW 184. 
(17) Sand _ blasting. Loesberg v. 


Fraad, 119 Misc, 447, 197 NYS 229. 
(18) Setting fire. Marianna Ice, etc., 
Co. v. Gill, 143 Ark. 400, 220 SW 463; 
Karr v.. Bowen, 128 Ark, 307, 194 SW 
498; Chicago Mill, etc., Co. v. Ross, 
99 Ark. 597, 139 SW 632; Maris v. H. 
Crummey, Inc., 55 Cal. A. 573, 204 P 
259; Fay v.-Cox, 45 Cal. A. 696, 188 
P 623; Murray vy. Llewellyn Iron 
Works ©€o;, 4° Cal A. 42) 8 7'3Pl 2028 
Brown vy. Freeman, 84 N. J. L. 360, 
86 A 384; Moore v. Van Buren, etc., 
Bill Posting Co., 208 App. Div. 352, 
203 NYS 305 [aff 240 N..Y. 673 mem, 
148 NE 753 mem]; Meier, etc., Corp. 


v. Dakota Live Stock, etc., Co., 46 
S. D. 397, 193 NW 138; Continental 
Oil, ete., Co. v. Wristen, (Tex. Civ. 


A.) 168 SW 395; Kritselis v. Petty, 
129 Va. 175, 105 SE 5386; Cook v. Doud, 
147 Wis. 271, 18383 NW 40. (19) Strik- 
ing by newspaper. Houston Chroni- 
cle Pub. Co, v. Lemmon,: (Tex. Civ. 
A.) 193 SW :347, (20) .Unguarded 
conveyor. Stollery v. Cicero, ete., St. 
R, Co., 243 Ill. 29), 90 NE 709. :(21) 
Unguarded trapdoor in barroom. 
Braun v. Vallade, 33 Cal. A. 279, 164 
P 904. 
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[b] Causation held not sufficiently 
established.—(1) Generally. Gage v. 
Boston, ete., R, Co., 77 N. H. 289, 90 
A 855, LRA1915A 363; Atchison, etc., 
Re. Cor vs Clark, 17 Okl 2162912445 
769; Schaff v. Ferry, 105 Okl. 259, 
232° P' 407; Virginia TIron,:etc., Co. v. 
Hughes, 118 Va. 731, 88 SE 88. (2) 
Burning of child. Specht v. Water- 
burg Co., 208 N. Y. 374, 102 NE 569. 
(3) Defect in elevator. Ruesch_ v. 
Sentinel Co., 1538 Wis. 664, 140 NW 
1085. (4) Defect in lubricating oil. 
Knight v. Willard, 26 N. D. 140, 143 
NW 346. (5) Failure to provide proper 
exits from hall. Baker v. Thomp- 
son, 228 Pa. 543, 77 A 818. (6) Fall- 
ing pipe. Michener v, Hutton, (Cal. 
A.) 258 P 707. (7) Fall into sewer 
trench. Greenwood v. Luke A. Burke, 
etc., Co., 174 App. Div. 363, 160 NYS 
897. (8) Fall of girder. Sapienza v. 
Worden-Allen Co., 151 Wis. 210, 138 
NW.611. (9) Origin of fire. Higdon 
v. W. R. Pickering Lumber Co., 148 
La. 504, 87 S 252; Groell v, Ast, 145 
App. Div. 154, 129 NYS 12; Patterson 
v. “Seals; 545 [OK] 18400 151 Bo b9T5 
Stewart v. De Noon, 220 Pa. 154, 69 
A 587; Mingolla v. Mowry, (R. I.) 
100 A 1018; Virginia F. & M. Ins. Co. 
v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 173 SW 487; Margach 
v. McKenzie, 9 Alta, L. 548, 28 Dom 
LR 1, 34 WestLR 565, 10 WestWkly 
679; Sutherland-Innes Co. v. Shaver, 
2 QntWR 237. (10) Swinging door. 
Winn v. Keep, 205 Ill. A. 618. (11) 
Unguarded elevator shaft. Chickasha 
Milling Co. v. Plowman, 94 Okl. 170, 
221 P 476. 

{c] Intervening cause held not 
shown.—(1) Intoxication of rescuing 
party. Amend v. Lincoln, etce., R. 
Co., 91° Nebr®:\1j,0135° NW? 235.)  \€2) 
Unusual wind causing fire to spread. 
Mensik v. Cascade Timber Co., 144 
Wash. 528, 258 P 323; Wood v. North- 
Reap aeons Co., 188 Wash. 203, 244 
Paii2 

[d] Sale of dangerous or defective 
appliances.—(1) Evidence held suffi- 
cient.. Mahlstedt v. Ideal Lighting 
Co., 193 Ill. A. 91 [aff 271 Ill. 154, 110 
NE 795] (sale of lighting plant, ex- 
plosion of which caused injury); Hal- 
lenbeck v. S. Wander, etc., Chemical 
Co., 197 App. Div. 855, 189 NYS 334 
(sale of can of lime which exploded). 
(2) Evidence held insufficient. Wol- 
den v. Deering, 105 Minn. 259, 117 
NW 493 (defective corn thresher); 
Miller v. Steinfeld, 174 App. Div. 337, 
160 NYS 800 (name of defendant on 
appliance does not establish that he 
was manufacturer); Galst v. Ameri- 
can Ladder Co., 165 Wis. 307, 162 


NW 319 (defective manufacture of 
ladder). 
39. Puckhaber vy. Southern Pac. 


Co., 132 Cal. 363, 64 P 480; McNamee 
v. Hines, 150 Minn. 97, 184 NW 675. 
40. Cal.—Ross v. San Francisco- 
Oakland Terminal R. Co., 47 Cal. A. 
758, 191 P 7083; Alameda County v. 
Tieslau, 44 Cal. A. 332, 186 P 398. 
Ida.—Osier v. Consumers’ Co., 41 
Ida. 268, 239 P 735, 
: Ill.— Beesley v. Chicago, 170 Ill. A, 
7. 


Ky.—Louisville Trust Co. v. Mor- 
Sab, 180 Ky. 609, 203 SW 555, 7 ALR 


La.—Castille v. Cormier, 144 La. 
640, 81:°S 210. 

Mass.—Murphy vy. Ley, 210 Mass. 
371, 96 NE 1030. 

Minn.—Hawkins v. Great Northern 
R. Co., 107 Minn. 245, 119 NW 1070, 
1135; Rogers v. Minneapolis, etc., R. 
Co., 99 Minn. 34, 108 NW 868; Lill- 
strom v. Northern Pac, R. Co., 53 
Minn. 464, 55 NW 624, 20 LRA 587. 

Mo.—Nevinger v. Haun, 197 Mo, A, 


416, 196 SW 39; Johnston v. St. 
Louis, etc. R.Co., 150: Mo. A. 304, 
130 SW 413. 


Mont.—Johnson vy. Chicago, etc., R; 
Co., 71 Mont. 390, 230 P 52. 
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tial,4° but the proof may be circumstantial ;** and 
the manner in which the injury occurred may, in 


Nebr.—Union Stock Yards Co. v. 
Conoyer, 41 Nebr. 617, 59 NW 950. 

Or.—Gillilan v, Portland Crema- 
torium Assoc., 120 Or, 286, 249 P 627. 

Pa.—Kapuscianski v, Philadelphia, 
Chee Cael, ete., Co.,,289 Pa. 388/137 


Ont.—Wilson v. Lincoln Paper 
Mills Co., 4 OntWR 521 [app dism 
o Ort. ee eos 


41. U.S.—FKederal Min., ete., Co. v. 
Anderson, 253 Fed. 362, 165 CCA 144. 
Ala.—Mobile, ete., R. Co. v. Hedge- 
coth, 215 Ala. 291, 110 § 44. 
Cal.—Ross v. San Francisco-Oak- 
land Terminal R. Co., 47 Cal. A. 753, 
191 P 703; Alameda County v. Ties- 
lau, 44 Cal. A. 332, 186 P 398. 
Ga.—Mack v. American Agricul- 
tural Chemical Co., 28 Ga. A. 285, 111 
Consumers Co., 


SE 61. 

Ida.—Osier v. 42 
Ida. 789, 248 P 438. 

Iil.—Devine v. Delano, 272 Ill. 166, 
111 NE 742, AnnCas1918A 689. 

Ind.—Hopkins vy. Boyd, 18 Ind. A. 
63, 47 NE 480, 

Jowa.—Lunde vy. Cudahy Packing 
Co., 1389 Iowa 688, 117 NW 1063; Hug- 
gard v. Glucose Sugar Refining Co., 
132 Iowa 724, 109 NW 475. 

Ky.—Johnson y. Mobile, ete, R. 
Co., 178 Ky. 108, 198 SW 538. 

Minn.—Ardell v. Great Northern 
R. Co., 153 Minn. 191, 189 NW 939; 
Le Pray _v. Lavoris Chemical Co., 117 
Minn, 152, 134 NW 313; Bruckman 
v. Chicago, etc., R. Co., 110 Minn. 308, 
125 NW 263; Moores v. Northern Pac. 
R. Co., 108 Minn. 100, 121 NW 392; 
Rogers v. Minneapolis, etc., R. Co., 
99 Minn. 34, 108 NW 868; Shannon 
v. Delwer, 68 Minn. 138, 71 NW 14; 
Koslowski v. Thayer, 66 Minn. 150, 
68 NW 973; Lillstrom v. Northern 
Pac. R. Co., 538 Minn. 464, 55 NW 624, 
20 LRA 587; Orth v. St. Paul, ete., 
R. Co., 47 Minn. 384, 50 NW 3863; 
Rosenfield v. Arrol, 44 Minn. 395, 46 
NW 768, 20.AmSR 584, 

Mo.—Hichholz v. Poe, 217 SW 282, 
284 [quot Cyc]; Tabor v. Kansas City 
Bolt, ete; €o.,, (A.): 2T4. ¥SWe bade 
Oster v.;‘Chicago, _ete.j))iRit Coy, ¢A.) 
256 SW 826; Waldmann v. Skrainka 
Constr. Co., 211 Mo. A. 576, 249 SW 
698; Brimer v. Davis, 211 Mo. A, 47, 
245 SW 404; Weber v. Valier, etc, 
Milling Co,, (A.) 242 SW 985; Hoag- 
land v. Dunham, (A.) 186 SW i145; 
Battles v. United R. Cos., 178 Mo. A.. 
596, 161 SW 614; Richter v. United 
R. Cos., 145: Mo. A. 1, 129° SW 1055; 
Byerly v. Consolidated Light, etce., 


Co., 180 Mo. A. 5938, 109 SW 1065; 
Dunphy v. St. Joseph Stock Yards 
Co., 118 Mo. A. 506, 95.SW_ 301; 


Leeright v. Ahrens, 60 Mo. A. 118. 

Nebr.—Union Stock Yards Co. v. 
Conoyer, 41 Nebr. 617, 59 NW 950. 

N. M.—Corcoran v. Albuquerque 
Tract. °Co., 15 N.'M.: 9, 103 P 645. 

N. Y.—White v. Lehigh Valley R. 
Coie P2200 INE VY 184) ELS Nd A389) 
Hart v. Hudson River Bridge Co., 
80 N. Y. 622; Miller v. Steinfeld, 174 
App. Div. 337, 160 NYS 800; Ramsey 
v. National Contracting Co., 49 App. 
Div. 11, 68 NYS 286; Reilly v. Atlas 
Iron Constr. Co., 83 Hun 196, 31 NYS 
618; Cosulich v. Standard Oil Co., 55 
N. Y. Super. 384,.14 NYSt 713 [rev 
on other grounds, :122.N. Y. 118,25 
NE 259, 19 AmSR 475]; Pasquinini 
v. Lowery, 18 NYS 284. 

Okl.—Osborn v. Chickasha Gas, 
ete., Co. :123 Ok. 19837251 PB, 480; 
Davis v. Lawson, 118 Okl, 94, 246 
P 853; Ferris v. Shandy, 71 Okl. 35, 
174 P 1060; Weleetka Cotton Oil Co. 
v. Brookshire, 65 Okl. 293, 166 P 408; 
St. Louis, etc., R. Co. v. Darnell, 42 
OK]. 394, 141 P 785. 

Or.—Gillilan v. Portland Crema- 
torium Assoc., 120 Or. 286, 249 P 
627; Gynther v. Brown, 67 Or. 310, 


134 P 1186. 
Darlington Brick, 


Pa.—King_v. 
ete., Co., 284 Pa. 277, 131, A241; 


: Tt eee ic 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the absence of positive proof, be established by rea- 
sonable inference from the physical facts shown.*? 
Proof beyond a reasonable doubt is not required*® 
nor is proof to an absolute certainty.** While it has 
been said that the evidence must be such as to ex- 
elude all theories accounting for the accident which 
would be inconsistent with defendant’s negligence,*® 


Zeher v. Pittsburgh, 279 Pa. 168, 123 
A 687; Irvine v. Smith, 204 Pa. 58, 
53 A 510; Koelsch v. Philadelphia Co., 
152 Pa. 355, 25 A 522, 34 AmSR 653, 
18 LRA 759; Higenbrodt v. Williams- 
port, 44 Pa. Super. 437; Heim  v. 
Philadelphia, etc., R. Co., 20 Pa. Dist. 
769. 

S. C.—Thornton v. Seaboard Air 
Line R- Co., 98 S. C. 348, 82 SE 433 
[rev on other grounds 238 U. S. 606 
n.iem, 35 SCt 601 mem, 59 L. ed. 1485 
mein Jj, 

Tenn.—De Glopper v. Nashville Ri, 
ete., Co., 123 Tenn. 633, 134 SW 609, 
33 LRANS 913. 

Tex.—U. S. Torpedo Co. v. Liner, 
(Civ. A.) 300 SW 641; Galveston, etc., 
R. Co. v. Landeros, (Civ. A.) 264 SW 
524; Texas, etc., . Co. v. Spencer, 
(Civ. A.) 244 SW 1089; Payne v. 
Castille, (Civ. A.) 244 SW 222; Colo- 
rado, etc’, R. Co. v. Rowe, (Civ. A.) 
224 SW 928; Galveston, etc., R. Co. 
v. Fred, (Civ. A.) 185 SW _ 896. 

Vt.—Hatch v. Daniels, 96 Vt. 89, 
tT ALOR. 

Wash.—Parmelee v. Chicago, etc., 
RR. “Co., ° 927 "Wash. 185, 41538. BOTT; 
Sweeten v. Pacific Power, etc., Co., 88 
Wash. 679, 153 P 1054; St. Germain v. 
Potlatch Lumber Co., 76 Wash. 102, 
135 P 804; Hansen v. Seattle Lumber 
Co., 31 Wash. 604, 72 P 457. 

Wis.—Hyer v. Janesville, 101 Wis. 
371, 77 NW 729. 

Eng.—Sneesby v. Lancashire, etc., 
Co. 4 cor Bp: ‘ 

wer ee v. Boulter, 26 Ont. A. 
184. ; 

{a] Nature and effect of injury.— 
The proximate cause of the injury 
may be inferred from the nature, of 
the injury and its subsequent effect. 
Guckavan vy. Lehigh Tract. Co., 203 
Pa. 521, 53 A 351; Jucker v. Chicago, 
etc., R. Co., 52 Wis. 150, 8 NW 862. 

{b] The origin of a fire may be 
inferred from surrounding facts. 
Omaha Water Co. v. Schamel, 147 
Fed. 502, 78 CCA 68; Karr v. Bowen, 
128 Ark. 307, 194 SW _ 498; John 
Mouat Lumber Co. y. Wilmore, 15 
Colo. 136, 25 P 556; Over. v. Dehne, 
38 Ind. A. 427, 75 NE 664, 76 NE 883; 
Hoyt vy. Jeffers, 30 Mich. 181; Wood- 
son v. Milwaukee, etc., R. Co., 21 
Minn. 60; Coffman vy. McCauslin, 70 
Mo. A, 34; Lawrence v. Yadkin River 
Power Co., 190 N. C. 664, 130 SE 735. 

42. lLeeright v. Ahrens, 60 Mo. A. 
118 (in the absence of positive proof 
as to the manner in which a child 
was drowned in a cistern on defend- 
ant’s lot, where the evidence showed 
that the box around the cistern was 
decayed and insecure, an inference 
that the child leaned against it and 
thereby fell in justified a verdict 
for plaintiff). 

43. Ala.—Bachelder v. Morgan, 179 
Ala. 839, 60 S 815, AnnCas1915C 888. 

Hawaii.—Terr, v. Cotton, 17 Ha- 
waii 618, 

Iowa.—Duncan vy. Ft. Dodge Gas, 
etc., Co., 193 Iowa 1127, 188 NW 865; 
Woodard v. Chicago, etc., R. Co., 193 
Iowa 516, 185 NW 978; Lunde vy. 
Cudahy Packing Co., 139 Iowa 688, 
117 NW 1063. 

Minn.—Orth v. St. Paul, ete, R. 
Co., 47 Minn, 384, 50 NW 363; Rosen- 
field v. Arrol, 44 Minn. 395, 46 NW 
768, 20 AmSR 584. 

N, J.—Austin v. Pennsylvania R. 
Co., 82 N. J. L. 416, 81 A 739, 

Wash.—Parmelee vy. Chicago, etc., 
R. Co., 92 Wash. 185, 158 P 977; 
Sweeten v. Pacific Power, etc., Co., 
88 Wash. 679, 153 P 1054; St. Ger- 
main v. Potlatch Lumber Co., 76 
Wash. 102, 135 P 804. 

“There are very few things in hu- 
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injury was due 


man affairs, and especially in litiga- 
tion involving damages, that can be 
established to such an absolute cer- 
tainty as to exclude the possibility, 
or even some probability, that an- 
other cause or reason may have ‘been 
the true cause or reason for the dam- 
age rather than the one alleged by 
the plaintiff.’ Adams v. Bunker Hill, 
ete., Min. Co., 12 Ida. 637, 650, 89 P 
624, 11 LRANS 844.- 

_ [a] An instruction that, if the 
jury, after considering all the evi- 
dence, are left in doubt as to what 
was the proximate cause of the acci- 
dent, plaintiff cannot recover, is prop- 
erly refused as a plaintiff suing for 
a personal injury negligently inflicted 
is entitled to recover if the jury are 
reasonably satisfied that he has 
proved his case. Bachelder v. Mor- 
gan, 179 Ala. 339, 60 S 815, AnnCas 
1915C 888. 

44, -Collette v. Boston, etc., R. Co., 
(N. H.) 140 A 176; Upton v. Conway 
Lumber Co., 81 N. H. 489, 128 A 802. 

45. Cass v. Sanger, 77 N. J. L. 412, 
71 A 1126; Suburban Electric Co. v. 
Nugent, 58 N. J. L. 658, 34 A 1069. 

46. Conn.—Pryor v. Murnane, 82 
Conn. 48, 72 A 571. 

Ida.—Sumey v. Craig Mountain 
Lumber Co., 31 Ida. 234, 170 P 112 
[certiorari den 246 U. S. 667, 38 SCt 
336, 62 L. ed. 929]; Adams v. Bunker 
Hill, ete., Min. Co., 12 Ida. 637, 89 P 
624, 11 LRANS 844. 

Iowa.—Lunde v. Cudahy Packing 
Co., 139 Iowa 688, 117 NW 1068. 

Mass.—Gates v. Boston, etc., R. Co., 
255 Mass. 297, 151. NE 320. 

Mich.—Tonkovitch v. Indiana Min. 
Co., 187 Mich. 186, 153 NW 811. 

Mo.—Johnston v. St. Louis, ete., R. 
Co., 150 Mo. A. 304, 130 SW 413. 

Mont.—Freeman v. Chicago, etc., R. 
Co... 52° Monts 1, 154-P ‘912, 

N. H.—Lockwood vy. American Ex- 
press Co, 76 N. H. 530, 85 A 783. 

N. Y.—Inglese v. New York, etc., 
Ri Cos ise sApp, “Diy. 198-117 UNS 
392 [rearg den 134 App. Div. 932 
mem, 118 NYS 1115 mem]. 

Pa.—King v. Darlington Brick, etc., 
Co., 284 Pa. 277, 181 A 241; Ramage 
v. Producers’; etc., Oil Co.,. 259 Pa. 
491,, 103 A 3386; Cowdrick v. New 
York Cent. R. Co., 65 Pa. Super, 416. 

Wash.—Sweeten v. Pacific Power, 
etc., Co., 88 Wash, 679, 153 P 1054. 

“The jury would be justified in re- 
turning a verdict in favor of the 
plaintiff, although it be possible that 
the injury may have resulted from 
some other cause.” Adams v. Bunker 
Hill, etce., Min. Co., 12 Ida. 637, 650, 
89 P 624, 11 LRANS 844. 

47. Gallivan v. Wark Co., 288 Pa. 
443, 186 A 223; Propert v. Flanagan, 
277 Pa. 145,-120 A 783; Ramage v. 
Producers’, etc., Oil Co., 259 Pa. 491, 


103 A 3386; Houston Lighting, etc., 
ve) v. Barnes, (Tex. Civ. A.) 152 SW 
722, 

[a] Unsupported theories. — (1) 


The mere suggestion by Gefendant of 
theories to account for an accident, 
unsupported by any evidence, does 
not throw the case into the realm of 
speculation or preclude a finding of 
defendant’s negligence on circum- 
stantial evidence. Hobbs v. Petter- 
son, 2 F. (2d) 594; Wabash Screen 
Door Co, v. Black, 126 Fed. 721, 61 
CCA 639; Huggard v. Glucose Sugar 
Refining Co., 132 Iowa 724, 109 NW 
475. (2) Proof that plaintiff did not 
know how an accident occurred is not 
proof of an intervening cause. Mabe 
v. Gille Mfg. Co., 219 Mo. A. 234, 271 
SW 1023. (3) A statement by a wit- 
ness in response to a question wheth- 
er a fire could have been caused by a 
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it has been held that the evidence need not exclude 
all other possible hypotheses,*® it being sufficient to 
exclude other reasonable hypotheses** and to estab- 
lish by a fair preponderance the hypothesis that the 


to defendant’s act or omission.*8 


Upon the other hand, the causal connection between 
defendant’s act or omission and the injury must not 


defective flue or chimney to the effect 
that it could have. been caused by 
varlous causes does not require plain- 
tiff to exclude the fact that the fire 
might have been caused by a de- 
fective flue or chimney where there 
was no evidence that there was such 
a flue or chimney. Bresnan vy. 
ee ogee ee 3:75; 135 0A 84s =: 
. a.—Drennen v. Smi 

Ala. 396, 22 § 442. ete 
ee v. Cotton, 17 Hawaii 

Ida.—Adams yv. Bunker Hill, etc., 
Min. Co., 12 Ida. 687, 89 P 624 11 
J crigidae 844. x 

11.—Stratton v. Central City Hor 
R.. Coip 95) Tile 25) Sear 

lowa.—Lunde yv. Cudahy Packing 
Co., 139 Towa 688, 117 NW 1063. 

Md.—Wilson v. Blaustein, 144 Md. 
289, 124 A 886; Rosenburg v. Am- 
brose, 129 Md. 418, 99 A 680. 

Mass.—Gates v. Boston, ete. R. 
Co., 255 Mass. 297, 151 NE 320; Wood- 
all v. Boston Hl, R. Co., 192 Mass. 
308, 78 NE 446. 

Mich.—Tonkovitch v. Indiana Min. 
Co., 187 Mich. 186, 153 NW 811; Blair 
v. Seitner Dry Goods Co., 184 Mich. 
304, 151 NW 724, LRA1915D 524, Ann 
Cas1916C 882; Schoepper v. Hancock 
7, pinleal Co., 113° Mich, 582, 71 NW 

N. H.—Lockwood v. American Ex- 
press Co., 76 N. H. 530; 85 A “783; 
Whitcher v. Boston, ete., R. Co., 70 
N. H. 242, 46 A 740, 4 

N: Y.—Huscher v. New York, etc., 
Electric Light, etce., Co., 158 App. Div. 
422, 143 NYS 639 [aff 139 NYS 587]; 
Tholen v. Brooklyn City R. Co., 10 
Misc. 283, 30 NYS 1081 [aff 151 N. Y. 
627 mem, 45 NE 1134 mem]. 

N. D.—Farmers’ Mercantile Co. v. 
Northern:Pac: RR.) Co., 27 .N: D..302, 
146 NW _ 550. 

Okl.—Haley v. Bowman, 123 Okl. 
48, 251 P 1046. 

Pa.—De Nardo v. Stephens-Jackson 
Co., 261 Pa. 230, 104 A 584; Denver v. 
Pennsylvania R. Co., 66 Pa. Super. 515. 

Wash.—St. Germain  v. « Potlatch 
Lumber Co., 76 Wash. 102, 135 P 804. 

Wis.—Whitney v. Clifford, 57 Wis. 
156, 14 NW. 927. 

Ont.—Kervin v. Canadian Coloured 
Cotton Mills Co., 28 Ont. 73 [aff 25 
as A. 36 (app allowed 29 Can. S, C. 
“Where-the injury might well have 
resulted from any one of many 
causes, the plaintiff, by a fair prepon- 
derance of the evidence, must ex- 
clude the operation of those causes 
for which the defendant is under no 
legal obligation.” Prest-O-Lite Co. v. 
Skeel, 182 Ind. 5938, 599, 106 NE 365, 
AnnCasi1917A 474. 

[a] Reasonable certainty. — (1) 
The spirit of the rule that, when 
there are several possible causes of 
an injury complained of for one or 
more of which defendant is responsi- 
ble, plaintiff cannot recover without 
proving that such injury resulted 
wholly or’in part from a cause for 
which defendant was responsible, is 
complied with by the proof by plain- 
tiff of facts which make it reasonably 
certain that the direct cause of the 
injury was the one for which defend- 
ant was liable. Stubbs v. Rochester, 
226° NAY 5165) 1.2.4" NBER bs ALAR 
1396. (2) Where the injury of which 
complaint is made may have resulted 
from either of several causes, for 
only one of which the party sued is 
liable, it is for complainant to show 
with reasonable certainty that the 
cause for which the party is liable 
produced the result. Caudle v. Kirk- 
bride, 117 Mo. A. 412, 93 SW 868. 
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be left a matter of surmise or conjecture,*® and can- 
not be established by evidence which is merely con- 
sistent with or indicates a mere possibility or prob- 


49. S.—Patton v. Texas, etc., R. 
Co., 17), ity St 658, 21 SCt 275, 45 Lh 
ed. 361; Smith v. Philadelphia, ete., 
Re, Co, 3). » (2a); 604; Perkins v. 
Northern Pac. RiCor, L938! - Red 229 
[rev on other grounds 199 Fed. 712, 
118 CCA 150]; Chicago, etc., R. Co. v. 
O’Brien, 132 Fed. 598, 67 CCA 421. 

Ala.—Southern R. Co. v. Dickson, 
211 Ala. 481, 100.S 665; Golson v. 
W. F. Covington Mfg. Co., 205 Ala. 
226, 87 S 439; Mobile Light, ete., Co. 
v. Roberts, 192 Ala, 486, 68 S 815. 

Ark.—Texas Co. v. Jones, 174 Ark. 
905, 298 GW 342. 

Colo.—Pueblo Light, etc., Co. v. Mc- 
Ginley, 5 Colo, A. 238, 38 Pp 425. 

Conn.—Pryor v. Murnane, 82 Conn. 
#8 72 A 671, 

D. C.—Bennett v. Washington Ter- 
minal Co., 55 App, 111, 2 F. (2d) 918. 

Ill.— McCormick Harvesting Mach, 
Co. v. Gabris, 130 Ill. A. 624. 

Iowa.—Swaim v. Chicago, etc, R. 
Co., 187 Iowa 466, 174 NW 3884, 170 
NW 296 [certiorari den 252 U. Ss. 
577-mem, 40 SCt 344 mem, 64 L. ed. 
725 mem}; Lunde v. Cudahy Packing 
Co., 139 Towa 688, 117 NW 1063. 

Kan. —Byland v. E. I. Du Pont. de 
Nemours Powder Co., 93 Kan. 288, 
144 P 251, LRA19i5F 1000. 

Ky. —Davis v. Burns, 207 Ky. 703, 
269 SW 7638; Cincinnati, etc., R. Co. 
v. Frogg, 167 Ky. 6,/ 179 Sw 1062; 
Weidekamp v. Louisville, etc.) RACs, 
159 Ky. 674, 167 SW 882. 

La._—Cady v. New Orleans Public 
Serv., Inc., 8 La. A, 248 

Me.—Bean v. Maine Water Co.,’ 92 
Me. 469, 43 A 222. 

Md. —Strasburger v. Vogel, 103 Md. 
85, 63 A 202. 

Mass. —Ash v. Childs Dining Hall 
Co., 231 Mass. 86, 120 NE 396, 4 ALR 
1556; Bigwood v. Boston, etc., R. Co., 
209 Mass. 345, 95 NE 751, 35 LRANS 
113; Sullivan v. Old Colony St. vi, Cos, 
ae "Mass. 512, 83 NE 1091, 125 AmSR 
37 

Mich.—Howe v. Michigan Cent. R. 
Co., 236 Mich. ‘577, 211 NW. 111; 
Beach v. Michigan Cent. R. Co., 180 
Mich. 524, 147 NW 586. 

Minn.—Muggenburg vy. Fink, 166 
Minn. 411, 208 NW 134; La Pray Vv. 
Lavoris Chemical Co., 117 Minn. 152, 
134 NW 3138; Bruckman v. Chicago, 


etc.,: i. Co., 110 Minn. 308, 125 NW 
263; Simonson v. Minneapolis, etce., 
Ry, 'Co., 88 Minn. 89, 92 NW. 459; 


Moore v. Great Northern (By, kon 67 
Minn. 394, 69 NW 1103; Koslowski v. 
Thayer, 66 Minn. 150, 68 NW 9738; 
Briggs v. Minneapolis St. R. Co., 52 
Minn: (86,)b8 INW 1019: Orth ve /St. 
Paul, ete, R. Co., 47 Minn. 384, 50 
NW 3638; Larson v. St. Paul, ete, R. 
Co., 43 Minn. 488, 45 NW 1096. 

Miss.—Illinois Cent. R. Co. v. 
Cathey, 70 Miss. 382, 12 S 253, 

Mo.—Hatchett v. United R. Cos., 
175 SW 878; Nevinger v. Haun, 197 
Mo. A. 416, 196 SW 39; Mullery v. 
Missouri, etce., Tel. Co., 180 Mo. A. 
128, 168 SW_213; Battles v. United 
R.. Cos.; 178 Mo. A, 596, 161 SW 614; 
Giles v. Missouri Pac. R. Co., 169 Mo. 
A. 24, 154 SW 852; Smart v. Kansas 
City, 91 Mo. A,, 586, 

N. J.—Price v. New York Cent. R. 
Co.,, 92. N., Jo La 429, 105 A187; Sub- 
urban Hlectric Co. v. Nugent, 58 N. 
J. L. 658, 34 A 1069, 32 LRA 700. 

N. Y.—Searles v. Manhattan R. WOE; 
101 N. Y. 661 mem, 5 NE 66; Miller 
v. Steinfeld, 174 App. Div. 3837, 160 
NYS 800; Morhard v. Richmond 
Light, etc., Co., 111 App. Div. 353, 98 
NYS 124; Koch v. Fox, 71 App. Div. 
288, 75 NYS 9138; Piehl v. Albany R. 
Co., 30 App, Div. 166, 51 NYS 755 [aff 
162 N. Y. 617 mem, 57 NE 1122 mem]; 
Groarke v. Laemmle, 56 App. Div. 61, 
67 NYS 409; Schulz v. Second Ave. R. 
Co., 12 App. Div. 445, 42 NYS 710; 
Hinz v. Starin, 46 Hun 526, 12 NYS 


setae GE AS MU ne ae iar eel een Sa NS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


NEGLIGENCE 


606; Hanson vy. Aikman, 2 Silv. Sup. 
528, 6 NYS 366; Schoen v. Dry Dock, 
ete:} | Rw iCo.; 5g N. Y. Super. 149, 
NYS 709; Potorik v. State, 111 Misc. 
325, 181 NYS 181. 

N. C.—Rice v. Norfolk: Southern R. 
Co., 174 N. C, 268, 98 SH 774; Byrd v. 
Southern Express Co,., 139 N. GC. 273, 
51 SE 851. 

N. D.—Cameron v. Great Northern 
R. Co., 8 N. D. 124,.77 NW. 1016. 

Okl.—_ Wiley v. Wigg, 124 Okl. 30, 
254 P 22; Hastern Torpedo of Ohio 
Go. ive Shelts, 247 P 974; St. Louis, 
ete., R. Co. v. Criner, 41 Oxkl. 256; 137 
P7105, 

Pa.—King v. Darlington Brick, etc., 
Gor 284) Baier 2 Ujid kh tAsy2i41 o Teller: v. 
Hood, 81 Pa. Super. 443. 

R. I.—Davis v. Joslin Mfg. Co., 29 
RT, 101,69 A: 65. 

Tenn. — Buckeye Cotton Oil) Cows ing 
Campagna, 146 Tenn. 389, 242 SW 646. 

Tex.—Galveston, ete., RagConn Va 
Landeros, (Civ. A.) 264 SW 524; Gal- 
veston, ete., R; Co.:v., Fred, (Civ. A.) 
185 SW 896; Gulf, ete, .R. Co... v. 
Davis, (Civ. A.) 161'SW 932; Chicago, 
etc., R. Co. v. Latham, 53 Tex. Civ. A. 
210, 115 SW 890; Jones v. Ft. Worth 
R. Co. 47 Tex. Civ. A. 596, 105 SW 

Gay Se —Tremelling v. sepa Pac, 

51 Utah 189, 170 P 80. 

Cre —Virginia Iron, a Co. 
Hughes, 118 Va. 731, 88 SE 88. 

Wash.—Parmelee V. Chicago, etc., 
R. Co., 92 Wash. 185, 158 P 977; Han- 
sen v. Seattle Lumber Co., 31 ‘Wash. 
604, 72 P 457. 

Wis.—Houg v. Girard Lumber Co., 
144 Wis. 337, 129 NW 633, 140 AmSR 
1012; Hart v. Neillsville, 141 Wis. 3, 
123 NW 125, 136 AmSR 17; Hyer Vv. 
Janesville, 101 Wis. 871, 77 NW 729. 

Can.—Canada Paint Co. v. Trainor, 
28 Can. S. C. 352; Montreal Rollin 
mee Co, v. Corcoran, 26.-Can,. Si. C. 

Ont.—Armstrong v. Canada Atlan- 
tie R.« Co:,, 4 Ont... Ey 660,51 OntwiR 


Vv. 


612, 


“Speculation and conjecture, when 
used in this connection, mean the 
same thing. The cause of an accident 
may be said to be speculative when, 
from a consideration of all the facts, 
it is as likely that it happened from 
one cause as another.”’ Frescoln v. 
Puget Sound Tract., ete, Co. 90 
Wash, 59, 68, 155 P 395. 

[a]. Improbable theory.—In an ac- 
tion for personal injuries caused in 
the operation of a machine, a propo- 
sition, advanced by plaintiff, which, 
if not mechanically impossible, is ex- 
ceedingly improbable, should not be 
permitted to serve as a basis ‘of .a 
verdict in his. favor. Boston  y. 
Buffum, 97 Me. 230, 54 A 892, 

50. Ala.—Southern R, Co. v. Dick- 
son, 211 Ala. 481, 100 S 665; Koger v. 
Roden Coal Co., 197 Ala. 473, 73 S 383. 

Ark.—Texas Co. v. Jones, 174 Ark. 
905, 298 SW 342. 

Iowa.—Woodard v. Chicago, etc., R. 
Co., 198 Iowa 516, 185 NW 978; Cook 
v. Union Pac. R, Co., 178 Iowa 1030, 
158 NW 521; Lunde v. Cudahy Pack- 
ing Co., 189 Iowa 688, 117 NW 1063. 

Kan.—Byland v. E. I. Du Pont de 
Nemours Powder Co., 93 Kan. 288, 144 
P. 251, LRAI9I5F 1000, 

La.—Rohr v. New Orleans Gaslight 
Co., 1386 La. 546, 67 S 461. 

Me.—Lesan v, Maine Cent. R. Co., 
77 Me. 85; Moore v. Abbot, 32 Me. 46; 
Libbey v. Greenbush, 20 Me. 47. 

Mich.—Howe v. Michigan Cent. R. 
Co.,. 286 Mich. 577, 211 NW 111, 

Minn.—La Pray v. Lavoris Chem- 
ical Co., 117 Minn. 152, 184 NW 313; 
Bruckman v, Chicago, etc., ReCo;, 116 
Minn. 308, 125 NW 268; Rogers Vic 
Minneapolis, OLC i Aitksee Oe ‘99 Minn. 34, 
108 NW 868; Koslowski v. Thayer, 66 
Minn. 150, 68 NW 973;-Orth: ov. vSt. 
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Paul, etc., R. Co., 47 Minn. 384, 50 
NW 363. } 

Miss.—lIllinois Cent. R. Co. 
Serene 710. ‘Miss, 332, 12 S 253. 

N. Y.—Adler v. Nelson, 125 Misc. 
170, 210 NYS 4387; Delaney v. New 
York Polyclinic Médical School, ete., 
69 Misc. 625, 126 NYS 94. 

Pa.—Zeher v. Pittsburgh, 279. Pa. 
168, 123 A 687; Fullick v. South Penn 
Oil Co., 260 Pa. 4, 103 A 506. 

Va.—Overstreet v. Security Stor- 
age, etc., Co., 148 Va. 306, 138 SH 552. 

Wash.—Parmelee v. Chicago, etc., 
R. Co., 92 Wash. 185, 158 P 977; Chil- 
berg v. Calcock, 80 ‘Wash. 8929: 141) PB 
888; St. Germain v. Potlatch Lumber 
Co.,. 76 Wash. 102, 135 P 804; Hansen 
v. Seattle Lumber Con ok Wash. 604, 
72 RP 457. 
legitimate inference can be 
drawn that an accident happened in a 
certain way by simply showing that 
it might have happened in that way, 
and without further showing that it 
could not reasonably have happened 
in any other way.’’ Whitehouse v. 
Bryant Lumber, ete., Co.. 50 Wash. 
563, 565, 97 P 751 [quot Parmelee v. 
Chicago, etc., R. Co., 92 Wash. 185, 
189, 158 P OTT). 

[al “It is not enough to show 
that the defendants’ negligence was 
adequate and sufficient to cause it— 
that it might have caused it—he 
must show that it did cause it; that 
it was the predominating efficient 
cause of the accident and injury.” 
rei. v. Maine Cent. R. Co., 77 Me. 

Brave: S.—Pittsburgh, etc., R. Co. 
v. Scherer, 205 Fed. 356, 123 CCA 484; 
Standard Oil Co. v. Murray, 119 Fed: 
S025 her COR vle 

Ala. —Golson v. W. F. Covington 
Mfg. Co., 205 Ala. 226, 87 S 43y. 

D. C.—Bennett v. Washington Ter- 
minal Co., 55 App. 111, 2 F. (2d) 913. 

Ida.—Minty vy. Union Pac. OR: Cou 
Fe ee (Hasb.) 471, 21 P 660, 4 LRA 


Vv. 


ie pne. —McBroom v. Putney, 28 Ind. 


Ry. —Dawkins Lumber Co. y. Row, 
210 KY. 666, 276 SW 493: Davis v. 
Allen, at Ky. 442, 251 SW 194; John- 
son v. obile, ete., Rey Gor? i 
108, 198 SW 538. a ee 

Md.—wilson v. Blaustein, 144 Md. 
289, 124 A 886. 

Minn.—Potter v. Great Northern R. 
Co., 164 Minn. 213, 204 NW 928. 

Mo. —Sharp v. Steubner Cleaning, 
ete., Co., (A.) 300 SW 559; Hunter v. 
American Brake Co., (A) 231 SW 
659; Nevinger ‘v. Haun, LO) MoneAr 
416, 196 SW. 39; Smith v. Gulf, etc., 
R. Co., 177 Mo. A. 269, 164 SW 182); 
Fink v. Kansas City Southern RCo 
161 Mo. A. 314, 143 SW 568. 

N. M.—Cerrillos Coals Racor v.. 
agi ke 9 N. M. 49, 49 P 807. 

N. Y.—Ruback vy. McCleary, 220 
N.Y. 188, 115 NE 449; Grant v. Penn- 
Sylvania, ete., Canal, ete) Coniedics 
N. Xorea'T mem, 31 NE 220:’ Searles Vv. 
Manhattan R, Co., LOL INE 661 mem, 
5 NE 66; Gillon v. Boschen, 44 App. 
Div. 638, 60 NYS 659; Yagegle v. 
Allen, 24° App. Div. 594, 48 NYS 827; 
Pieschel vy. Miner, 30 "Misc. 301, 63° 
NYS 508. 

N. C.—Byrd v. Southern Express 
Coisl3 9: NAG; 278, 51 SE 851. 

Pa.—Kemmler vy, Pennsylvania Co., 
265 Pa, 212, 108 A 592; Fullick v. 
South Penn Oil Co., 260 Pa. 4,103 A 
506; Gruggeman y. ‘York, 254 Pa. 430, 


98 'A 970; Teller v, Hood, 81 Pa. 
Super. 443; Bannon v. Pennsylvania 
R. Co., 29 Pa. Super. 231; Ahern v.. 


Melvin, 21 Pa. Super. 462. 
Va.—Stonega Coke, ete., Co. 

Neece, 111 Va, 302, 68 SE 977. 
Wash.—Hansen v. Seattle Lumber- 

Co., 81. Wash. 604, 72 P 457. 
Can.:-—Dominion Cartridge Co. 


Vv... 


Voc 


ability thereof,5° as by evidence which merely shows | 
two or more possible causes of the injury, for not 
all of which defendant is responsible;*t or which 


§ 835] 


leaves it a matter of speculation or conjecture as 
between such causes;>? or which is equally consist- 
ent with the theory that the injury resulted from 
a cause for which defendant is not responsible ;°* 
or which is equally balanced®* or permits of equally 
reasonable inferences®® or equally permissible con- 
clusions®® as between a.cause or causes for which 
defendant is responsible and a cause or causes for 
which he is not responsible; or where the injury 
may with equal fairness®’ or probability®® or likeli- 
hood®® or as reasonably®® or with greater proba- 
bility*! be attributed to a cause which will excuse 
defendant as to a cause which will subject him 


Cairns, 28..Can. §. C.°'361;° Canada 
Paint Co. v. Trainor, 28 Can. S. C. 352. 

Ont.—Armstrong v. Canada Atlan- 
ae R. Co., 4 Ont. L. 560, 1 OntWR 


“Where the evidence in a case of | 


this kind is so uncertain as to leave 
it equally clear afid probable that the 
injury resulted from any one of ‘half 
a dozen causes,’ then a verdict for 
plaintiff would be pure speculation, 
and could not be sustained.” Adams 
v. Bunker Hill, etc., Min. Co., 12 Ida. 
637, 650, 89. P 624, 11 LRANS 844. 

52. Ala.—Golson v. W. F. Coving- 
ton Mfg. Co., 205 Ala. 226, 87 S 439. 

Ark.—Texas Co, v. Jones, 174 Ark. 
905, 298 SW 342. 


Ida.—Antler v. Cox, 27 Ida. 517, 149. 


P Gi. 

Iowa.—Ferinac v. Italian Import- 
ing Co., 183 Iowa 991, 168 NW 81. 

Mo.—Hamilton v. St. Louis-San 
Francisco R. Co., 300 SW 787; State 
v. Sturgis, 281 Mo. 598, 221 SW 91, 
9 ALR 1315; Boone v. St. Joseph, (A.) 
1 SW (2d) 227; Katz v. North Kansas 
City Dev. Co., 215 Mo. A. 662, 258 SW 
752; O’Dell v.. National Lead Co., (A.) 
253 SW 397; Wagner v. Chicago, etc., 
Ee (CO, oO Os Aya ked,) Zoo es Wa th lis 
Smith v. Guif, ete., R. Co., 177 Mo. A. 
369, 164 SW 132; Poumeroule_v. 
Postal Tel, Cable Co., 167 Mo. A. 533, 
152 SW 114; Fink v. Kansas City 
Southern R. Co., 161 Mo. A. 314, 143 
SW 568; Fowler v. Santa Fé El. Co., 
148 Mo. A. 422, 127.SW 616; Dunphy 
v. St. Joseph Stock Yards Co., 118 
Mo. A. 506, 95 SW 301. 

N. Y.—Searles v. Manhattan R. Co., 
101 N. Y. 661 mem, 5 NE 66; Lipshitz 
v. Tippett, 170 NYS 921. 

Utah.—Tremelling v. Southern Pac, 
Co,, 51 Utah 189, 170° P' 80. 

Va.—Kendricks v. Norfolk, 139 Va. 
702, 124 SE 210; Honaker v. Whitley, 
124 Va. 194, 97 SE 808; Chesapeake, 
ete., R. Co. v. Whitlow, 104 Va. 90, 
51 SE 182. ; 

53. U.S.—Patton v. Texas, etc., R. 
‘Co., 179 U.S. 658, 21 SCt 275, 45 L. ed. 
361 


Ark,—Texas Co, v. Jones, 174 Ark. 
905, 298 SW 342. 

Cal.—Sheldon v. James, $75 Cal. 
474, 166 P 8, 2 ALR 493; Morris v. 
Morris, (A.) 258 P 616. 

Ida.—Adams v. Bunker Hill, etc., 
Min. Co., 12 Ida. 637, 89 P 644, 11 
LRANS 844. 

Towa.—Cook v. Union Pac. R. Co., 
178 Iowa 1030, 158 NW 521. 

[a] For example, although in a 
personal injury action, proof-that the 
fall of the plank which injured plain- 
tiff while he was working on a build- 
ing was caused by defendants’ em- 
‘ployees in moving a temporary bridge 
in the course of the construction of 
the building would have established 
a prima facie case of negligence 
against defendants, no reeovery can 
‘pe had where it appears that defend- 


ants’ emplcyees were not exclusively | 


in occupation of the place, and that 
‘the cause of the fall was as readily 
traceable to plaintiff's coemployees 
as to defendants’ employees. Crane 
v. Miller, 108 NYS 1015. 

54, Phcenix Third Nat. Bank v. 
Martin, ) 
Ruppert v. Brooklyn Heights R. Co., 
154. N...¥, .90,. 47 NE. 971; , Perrin -v. 
‘Union Pac. R. Co., 59 Utah 1, 201 P 


219 Ky. 579, 293 Sw_ 1064; | 


NEGLIGENCE 


of the injury.® 


405; Sandanger v. Carlisle Packing 
Co., 112 Wash. 480, 192 P 1005. 

55. U. S.—Chicago, ete., R. Co. v. 
Coogan, 271 U. S. 472, 46 SCt 564, 70 


iL. ed. 1041. 


Ala.—Southern R. Co. v. Dickson, 
211 Ala. 481, 100 S 665; Carlisle v. 
Central of Georgia R. Co., 183 Ala. 
195, 62 S 759; American Cast Iron 
Bape re v. Landrum, 183 Ala, 132, 62 

ot. 

Cal.—Puckhaber v. Southern Pac. 
Co., 132 Cal. 363, 64 P 480. 

Ky.—Davis v. Burns, 207 Ky, 703, 
269 SW 763; John R. Coppin Co. v. 
Richards, 191 Ky. 720, 281 SW 229; 
Louisville, etc., R. Co. v. Guest, 106 
SW 817, 32 KyL 670, 

Mass.—Ash vy. Childs Dining Hall 
nee 231 Mass. 86, 120 NE 396, 4 ALR 
1556. 

Mich.—Howe v. Michigan Cent. R. 
Co., 236 Mich. 577, 211 NW 111. 

Minn.—Moore v. Great Northern R. 
Co., 67 Minn. 394, 69 NW 1103; Kos- 
lowski. v. Thayer, 66 Minn. 150, 68 
NW 973. 

Mo.—Quisenberry v. Metropolitan 
142 Mo. A. 275, 126 SW 


N. D.—Cameron v. Great Northern 
R. Co., 8 N. D. 124, 77 NW 1016, 

Pa.—King v. Darlington Brick, etc., 
Co., 284 Pa. 277, 1381 ‘A 241, 

Va.—Hunter v. Burroughs, 123 Va. 
113, 96 SE 360. 

“Tf there were two. possible causes 
to which the fire might be attributed 
by fair inference, each equally rea- 
sonable, for only one of which de- 
fendant is responsible, the defendant 
may not be held liable.’ Warner v. 
New York, etc., R. Co., 209 App. Div. 
211, 213, 204 N¥S 607 [app dism 239 
N. Y. 507 mem, 147 NE 172 mem]. 

56. Fisher v. Butte Electric R. Co., 
72 Mont. 594, 235 P 330; Scheytt v. 
Gallatin Valley Milling Co., 54 Mont. 
565, 172 P3217. 

57. Fredericks v. Atlantic Refining 
Co., 282 Pa. 8, 127 A 615, 38 ALR 666. 

58. Iowa.—Johnson vy, Corn Prod- 
ucts Refining Co., 157 Iowa 420, 138 
NW 516. 

Ky.—Louisville, ete, R, Co. ‘v. 
Jolly, 90 SW 977, 28 KyL 989. 

Mass.—Ash v. Childs Dining Hall 
Co., 231 Mass. 86, 120 NE 396, 4 ALR 

Paul, etc. 


1556. 

Minn.—Orth v. St. R. 
Co., 47 Minn. 884, 50 NW 3863. 

Mo.—Weber v. Valier, etc., Milling 
Co., (A.) 242 SW 985; Kerr v. Bush, 
(A.) 215 SW 393; Dunphy v. St. Jos- 
eph Stock Yards Co., 118 Mo. A. 506, 
95 SW 301. 

N. J.—Stumpf v. Delaware, etc., R. 
Co., 76 "Nyt y L538; 69" A 207% 

N. Y.—Ruppert Vv. Brooklyn 
Heights R. Co., 154 N. Y. 90, 47 NE 
971; Grant v. Pennsylvania, etc. 
Canal, etc., Co., 133 N. Y. 657, 31 NE 
220; Searles v. Manhattan R. Co., 101 
N. Y. 661 mem, 5, NE 66; Schaefer v. 
Houck, 183 App. Div, 283, 171 NYS 
146; Henson v. Lehigh Valley R. Co., 
122 App. Div. 160, 106 NYS 602 [rev 
on other grounds 194 N. Y. 205, 87 
NE 85, 19 LRANS 790]. 

Pa.—Cowdrick v. New York Cent. 
R. Co., 65 Pa. Super. 416. 

S. D.—Heather v. Mitchell, 47 S. D. 
281, 198 NW 353. 

Utah.—Tremelling v. Southern Pac. 
Co., 51 Utah 189, 170 P 80. 
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to' liability. It should be noted, however, that the 
mere fact that there is substantial evidence as to 
two or more possible causes does not render the 
question one ot conjecture.®? 
does not require that, where the injury was caused 
by one or more causes for all of which defendant 
was responsible, plaintiff cannot recover unless he 
shows which particular one of them was the cause 


Further, the doctrine 


In establishing causal connection 


by circumstantial evidence the circumstances relied 
on must be proved and not left to presumption or 
inference,** and they must reasonably and logically 
lead to the conclusion arrived at. 


Evidence is 


Va.—Kendricks v. Norfolk, 139 Va. 
702, 124 SE 210; Honaker v. Whitley, ° 
124 Va. 194, 97 SE 808; Stonega Coke, 
etc., Co. v. Neece, 111 Va. 302, 68 SE 
977; Chesapeake, ete., R. Co. v. Whit- 
low, 104 Va. 90, 51 SE 182. 

Wash.—Frescoln v. Puget Sound 
Seay be etc., Co., 90 Wash. 59, 155 P 


Wis.—Hyer v. Janesville, 101 Wis. 
371, 77 NW 729. 

“Tt is: not even enough that the 
evidence leaves the matter in equi- 
librio.”” Orth v. St. Paul, ete., R. Co., 
47 Minn. 384, 389, 50 NW 363. 

59. Agnew v. Franks, 255 Mass. 
539, 152 NE 346. 

60. Collins v. Gatliff Coal Co., 196 
Ky. 517, 244 SW .887; Louisville, etc., 
R. Co. v. Cook, 183 Ky. 773, 210 SW 
661; Cameron v. Great Northern R. 
Co., 8 N. D. 124, 77 NW 1016. 

61.. Orth v. St. Paul, etc., R. Co., 
47 Minn. 384, 50 NW 3863; Tremelling 
v. Southern Pac. Co., 51 Utah 189, 
170 P 80. 

62. Southern R. Co. v. Dickson, 211 
Ala. 481, 486, 100 S 665; Solomon v. 
Moberly Light, etc., Co., 303 Mo. 622, 
262 SW 367; Conner v. Missouri Pac. 
R. Co., 181 Mo. 397, 81 SW 145; Fred- 
ericks v. Atlantic Refining Co., 282 
Pa. 8, 127 A 615, 38 ALR 666. 

“If there is evidence which points 
to any one theory of causation, indi- 
cating a logical sequence of cause 
and effect, then there is a juridical 
basis for such a determination, not- 
withstanding the existence of other 
plausible theories with or without 
support in the evidence.’’ Southern 
R. Co. v. Dickson, supra. 

Questions for jury see 
876-884. 

63. Wilson v. Blaustein, 144 Md. 
289, 124 A 886; James v. Boston El. 
R. Co., 204 Mass. 158, 90 NE 513. 

64. Ala.—Mobile, ete., R. Co. v. 
Hedgecoth, 215 Ala. 291, 110 § 44. 

Kan.—Byland v. E. I. Du Pont de 


infra §§ 


Nemours Powder Co., 93 Kan. 288, 
144 P 251, LRA1915F 1000. 
Ky.—Chesapeake, ete, R. Co. v. 


Rogers, 193 Ky. 571, 237 SW 18. 

Okl.—Davis v. Lawson, 118 Okl. 94, 
246 P 853; Lakey v. North McAlester 
Coal Co., 98 Okl. 130, 224 P 309: 

Pa.—Higenbrodt v. Williamsport, 
44 Pa. Super. 437. 

Wash.—Parmelee v, Chicago, etce., 
R. Co., 92 Wash. 185, 188, 158 P 977, 
980 [cit Cyc]. 

“In other words, there can be no 
inference of fact unless an antece- 
dent fact or condition be proven by 
direct or circumstantial evidence.” 
Parmelee v.)' Chicago, : ete... R. “Co., 


supra. 

[a]. The doctrine of self-preserva- 
tion cannot be extended so that it 
may be regarded as a fact from 
which it may legally be inferred that 
the injury did result from the negli- 
gence of defendant, when there is no 
evidence of this fact other than that 
an injury was suffered and the negli- 
gence existed. Bromley v. Birming- 
Sti ee R.'Co., 95 Ala. 397, 11 

341. 

65. Ark.—Little Rock, ete, R. Co. 
y. Harrell, 58 Ark. 454, 25 SW 117. 

Del.—Cecil v. Mundy, 28 Del, 291, 
92 A 850. 

een v. Boston Store, 191 I11. 


. 


1972 [45 0.3!) 


insufficient which leaves defendant’s 
a matter of inference from other inferences.*° 

[§ 836] (2) Ownership or Control. 
fact is in issue, a preponderance of the evidence 
must establish the ownership®’ or control,** by de- 
fendant, of the agency or instrumentality causing 
the injury. Ownership or control is usually held to 
be sufficiently shown by facts from which the fact 
of ownership® or control’? may be inferred. 

[§ 837] (3) Personal Participation or Relation to 


Iowa.—Cook v. Union Pac. R. Co., 
178 Iowa 1030, 158 NW 521; Mona- 
han v. Equitable:L. Ins. Co., 156 NW 
994, 

Kan.—Byland v. E. I. DuPont de 
Nemours Powder Co., 93 Kan, 288, 
144 P 251, LRA1915F 1000. 

La.—Otto v. Shreveport Tract. Co., 
130 La. 1052, 58 S 879. 

Mass.—Davis v. Boston El. R. Co., 
222 Mass. 475, 111 NE 174. 

Mich. —Robinson v. Chicago, etc., 
R..Co., 135 Mich. 254; 97 °NW 689. 

Minn.—La Pray v. Lavoris Chemi- 


eal Co., 117 Minn. 152, 134 NW 318; 
Koslowski v. Thayer, 66 Minn. 150, 
68 NW 978; Lilistrom  v. Northern 


Pac, ee Coy 53 Minn. 464, 55 NW 624, 
20 LRA 587; Briggs v. Minneapolis 
St.4 Re -Co;, 53 Minn. 36, 538° NW 1019; 
Orth v. St. Paul, etc., R. Co., 47 Minn. 


384, 50 NW 363. 

Mo.—Dyer. | v. W. M. Sutherland 
Bldg., etc., (A.) 258 SW 48; Mul- 
lery v. eas etc., Tel. Co. 180 
Mo. A. 128, 168 Sw 213; Millirons v. 
Missouri, etc., Ra Cov 176 Mo. A. 39, 
162 SW 1069; "Rattan v. Central Elec- 
tric: RAvCo., 120 Mo. A, 270, 96 SW 
735. 

Mont.—Wallace v. Chicago, etc., R. 
Co., 48 Mont. 427, 138 P 499. 

Nebr.—Union Stock Yards Co. v. 
Sha hee 41 Nebr. 617, 59 NW 950. 

N. H.—Crawford v. Maine Cent. R. 
Co., 76 N. H. 29, 78 A 1078. 

N. D. Cameron v. Great Northern 
R. Co., 8 N. D. 124, 77 NW 1016. 

Okl.—Davis v. Lawson, 118 Okl. 94, 
246 P 853. 

Pa.—King v. Darlington Brick, etc., 
Co., 284 Pa. 277, 131 A 241; Morris 
yv. Jefferson Electric: Co., 278 Pa. 361, 


L232 A321; Tucker v: Pittsburg, -etc., 
RiwiGo:: $227 Pa. ci66;4 75. A +9914.Ginn 
220 Pa. 552, 


v. Pennsylvania R. Co., 
69 A 992, 

Ss. D.—Meier, etc., 
Live Stock, etc., Co., 46 8. 
NW 138. 

Va.— Virginian R. Co. v. Bell, 
Va. 492, 87 SE 570. 

Wis. — Hyer v. Janesville, 101 Wis. 
371, 77 NW 729. 

“The inference drawn from the 
proven fault must lead the mind to 
a satisfactory conclusion that the 
proven fault was the proximate cause 
of the injury.’’ Cook v. Union Pac. 
R. Co., 178 Iowa 1030, 1052, 158 NW 


Corp. v. Dakota 
DI39T193 


118 


521. 

66. Katz v. North Kansas City 
Dev. Co., 215 Mo. A. 662, 258 SW 752; 
Wagner v. Chicago, etc., R. Co., 209 
Mo, A. 121, 232 SW 771. 

[a] Inference from custom in us- 


ing elevator.—In an action for the 
death of one falling into an elevator 
shaft from a floor at which the ele- 
vator doors were closed shortly be- 
fore by persons going up in the ele- 
vator, evidence of an alleged custom 
of persons on upper floors in a ware- 
house to bring up an elevator by 
pulling the rope without knowing 
whether the doors on lower floors 
were closed will not support a find- 
ing that defendant was responsible 
for the negligence in leaving the door 
open. Katz v. North Kansas City 
Dev. Co., 215 Mo. A. 662, 677, 258 
SW 752 (“reliance upon the so-called 
practice or custom to take the place 
of evidence in the particular herein- 
above stated, would require the in- 
ference that the elevator was by 
some one brought to the .first floor, 


NEGLIGENCE 
responsibility 
Where the 


where in issue, 
the evidence.*? 


and another inference that upon the 
elevator reaching the first floor, this 
unknown supposititious person 
opened the doors and entered the ele- 
vator, and a still further inference 
that he then went with the elevator 
up to the second floor and left the 
doors at the first floor open... 
This is piling inference upon infer- 
ence with a vengeance, which, of 
course, is not permissible’). 

67. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
Generally. Kreeman v. Missouri, etc., 
Tel. Co.,160 Mo, A. 271, 142 SW 7338. 
(2) Ownership of horse. Flieg_ v. 
Levy, 148 App. Div. 781, 133 NYS 249. 

[b] Evidence held insufficient.— 
(1) Delivery of scaffold to wagon 
bearing defendant’s name. Brecher 
v. Ehlen, 94 Ill. A. 369. (2) Owner- 
ship of vehicle. Fanning v. Lent, 3 
Ey DD: Smith. (N:, Y.) 206. .¢3) Part 
ownership of vehicle. May v. Hill, 
152. Mich. 158, 115 NW 1064. 

68. See cases infra this note. 

[a] Control by defendant shown. 
—(1) Generally. Smith v. Paul Boy- 
ton ,Co., 176 Mass. 217, 57 NB, 367. 
(2) Contractors erecting building. 
Worsham v. Dempster, 148 Tenn. 267, 
255 SW 52. (3) Falling boiler plate 
delivered to new building. J. W. Mc- 
Guire Co. v. Bridger, 49 Can. S. C. 
632, 20 DomLR 45. (4) Falling leader 
pipe. Sudol v. Gurtman, (N. J. Sup.) 
138 A 705. (5) Falling railing. Bur- 
kett v. Van Tine, 277 Pa. 567, 121 A 
498. (6) Hammer falling from fire 
escape under construction. Zettel. v. 
Taylor, 128.App, Div. 251, 112 NYS 
639. (7) Open trapdoor in theater. 
McCullen v. Fishell Bros, Amusement 
Co., 198 Mo. A. 130, 199. SW. 439. 
(8) Operation of crane. Sullivan’ v. 
Boston Electric Light Co., 181 Mass. 
294, 63 NE 904. (9) Plank falling 
from building in hands of contrac- 
tors. Kruly v. Sprung, 121 NYS 223. 
, {b] Control by defendant not 
shown.—(1) Generally. Cochran v. 
Wilson, 287 Mo. 210, 229 SW 1050; 
Wodroczka v. Consolidated Gas Co., 
229 Misc. 637, 61 NYS 186. (2) De- 
fective stairway. Davison v. Royal 
Amusement Co., 144 Mo. A. 564, 129 
SW 241. (3) Delivery of coal. Stro- 
minger v. Hencken, etc., Co., 160 NYS 
1079. (4y Digging of excavation. 
Rasmussen v. Meilinger, 207 Ill. A. 
21; (5) Falling flagpole. Lamb v. 
Licey, 16 Ida. 664, 102 P 3878. (6) 
Hoisting elevator. Laurence v. Stan- 
ley Hod El...Co.,./55. Mise. 257, 
NYS 3860. (7) Passageway. 
ran v. Wilson, 287 Mo. 210, 229 SW 
1050. (8) Platform at store door. 
Schaefer v. De Neergaard, 196 App. 
Div. 654, 188 NYS 159 (9) Scaf- 
fold rebuilt by general contractor 
after accident. De Lee y. T. J. Pardy 
Constr. Co.,. 222 App. Div. 874, 226 
NYS 3845. (10) Tipping of bucket 
used for hoisting coal from barge. 
Sylvia v. Newport Gas Light Co., 45 
R. I, 515,,124 A 289, 

69. North American Restaurant, 
etc., House v. MeElligott, 227 Ill. 317, 
81 NE 388. 

[a] Claiming property cCourter- 
nier v. Secombe, 8 Minn. 299; Forman 
v. New York Transp. Co., 48 Misc. 
621, 95 NYS 581, 

[b] Name on vehicle or appliance 
held sufficient.—(1) Ladders. Dough- 
erty v. Weeks, 126 App. Div. 786, 111 
NYS 218. (3) Locomotive engine. 


Active Wrongdoer. 
tion of defendant is relied upon for a:recovery, it 
must be established by a preponderance of the evi- 
dence,” although it may be shown by proof of facts 
from which it may be inferred.”* Where the act or 
omission is not the personal act of defendant, the 
relationship imposing liability between defendant 
and the person whose act or omission it was must, 


[§§ 835-837 


Where the personal participa- 


be shown by a preponderance of 


East St. Louis Connecting R. Co. v. 
Altgen, 112 Ill. A. 471 [aff 210 Ml. 
2137 hd IND es CCds (3) Tool box. 
Murphy v. Ley, 210 Mass. 371, 96 NE 
1030. (4) Wagon. Dennery v. Great 
Atlantic, etc., Tea Co.,. 82 N. J. L. 
517, 81 A 861, 39 LRANS 574; Edge- 
worth v. Wood, 58 N. J. L. 463, 33 A 
940; Seaman v. Koehler, 122 N. Y. 
646, 25 NE 353; Gershel v. White’s 


Express Co., 113 NYS 919; Lawson 
v. Wells, 113 NYS 647; Hodgson iw, 


Conklin, 50 App. Div. 604, 64 NYS 76; 
Corpies v. Sand Co., 31 Pa. Super. 107. 

{c] Name on vehicle held insuffi- 
cient.—Taxicab bearing association 
name. Dressler v. McArdle, 85 Misc. 
444,147 NYS 821. 

[d] “Where a defendant suffers a 
cause to be tried on the assumption 
that he is the owner of the instru- 
mentality from which the plaintiff 
received his injury, slight evidence of 
the fact of such ownership will suf- 
fice to support a verdict in favor of 
plaintiff.” Freeman v. Missouri, etce., 
de Co., 160 Mo. A. 271, 280, 142 SW 

70. See cases infra this note. 

[a] Contract relative to conduct 
of business.—Hodges vy. Baltimore 
Engine Co., 126 Md. 307, 94 A 1040, 
AnnCas1917C 766. 

[b] Exercising care over. 
Humphreys v. Portsmouth Trust, etc., 
Co., 184 Mass. 422, 68 NE 836. 

[c] Attempt to conceal name.— 
ea v. Swift, 172 Mass. 521, 52 NE 

{d] Giving orders 
work.—Hardrop v. Gallagher, 2 E. 
Smith (N. Y.) 5523. 

[e] Only contractor engaged in 
construction or building.—Guldseth v. 
Carlin, 19 App. Div. 588, 46 NYS 357; 
Dohn v. Dawson, 90 Hun 271, 35 NYS 
984 [aff 157 N. Y. 686 mem, 51 NE 
1090 mem]. 

{f{] Superintending work.—Strau- 
hal v. Asiatic Steamship Co., 48 Or. 
100, 85 P 230; Makins v. Piggott, 29 
Can. S.C. 188. 

71. See cases infra this note. 

[a] Evidence held insufficient.— 
(1)' Act of owner in inducing con- 
tractor’s employees to rely upon safe 
condition of walls. Silverman v. 
Binder, 130 App. Div. 581, 115 NYS 


concerning 
D. 


54. (2) Bottle thrown from roof 
garden. Bruner v. Seelbach Hotel 
COs f18en Kye tet LT USN se Sraee bo 
AnnCas 217. (3) Digging trench in 
street, Brill v. New York Edison 
Co., 107 NYS 44. (4) Opening trap- 


door in sidewalk. Moquist v. Larsen, 
148 Minn. 425, 182 NW 609. (5) Per- 
mitting trapdoor in building to re- 
main open. Stone v. Smith-Premier 
Typewriter Co., 48 Wash. 204, 93 P 
209. (6) Placing and leaving - keg 
containing poisonous substance on 
plaintiff's pasture land. Gardner v. 
New York, etc., R. Co., 228 Mass. 545, 
117 NE 846. (7) Rolling of barrel 
along a skid from a truck to the 
sidewalk. Wilson v. J. Harry Half 
Co., 148 NYS 278. 

72. See cases infra this note. 

[a] Presence when admission as 
to negligent act was made.—Hamble- 
ton v. McGee, 19 Md. 43. 

[b] Presence when first act was 
done.—Hamilton v. Fulton, 28 Mo. 


359 
See cases infra this note. _ 
[a] Evidence held _ insufficient.— 
Smith v. Pawlak, 136 Ill. A. 276 [aff 
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§§ 838-840} 
[§ 838] d. Status of Injured 


weight and sufficiency of evidence has been deter- 
mined in accordance with the rules already stated’ 
with reference to controverted issues as to whether 
plaintiff was a trespasser,’® or an invitee,” or a 
licensee,"* or whether the locus in quo was an at- 
tractive nuisance,” and as to defendant’s knowl- 
edge of the presence of a trespasser.*° 

{§ 839] e. Wanton Injury. Wanton injury, when 


NEGLIGENCE 
Person.’ The | 


eral. 


it is an element of the case, must be established 


233 Ill. 401, 84 NE 272]; Konow v. 
Nichols, 128 Ill. A. 409. 
Relationship of master and servant 
see Master and Servant § 1590. 
Responsibility for operator of mo- 
tor vehicle see Motor Vehicles § 1043. 
74. Duties with respect to: 
Invitees see supra §§ 218-249. 
Licensees see supra §§ 194-217. ° 
Trespassers see supra §§ 129-193. 


75. See supra § 833. 
76. See cases infra this note. 
{a] Evidence held sufficient to 


show that plaintiff was a trespasser. 
—Smalls vy. Wells, 215 Fed. 84, 131 
CCA 392 (boy riding in freight ele- 
vator in defendant’s building); Cas- 
tonguay v. Acme Knitting Mach., etc., 
Co., (N. H.) 1386 A 702 (visitor to 
factory); Saar v. American Glass 
Specialty Co., 55 Pa. Super. 282 (six- 
year-old child attending rubbish fire 
on defendant's lot in rear of its fac- 
tory); Gasch v. Rounds, 93 Wash. 
317, 160 P 962 (technical trespasser). 

[b] Evidence held sufficient to 
show that plaintiff was not a tres- 
passer.—St. Louis, etc., R. Co. v. Wir- 
bel, 112 Ark. 410, 166 SW 573 (where 
plaintiff entered defendant’s yard 
seeking employment and this was 
shown to be customary); O’Neil v. 
National Oil Co., 231 Mass. 20, 120 
NE 107 (where housemaid in passing 
over employer’s lawn to get a pear, 
although not invited, was there law- 
fully as against defendant contractor 
who made excavation in lawn while 
repairing buried gasoline tank); Nag- 
ler v. James Butler, Inc., 207 App. 
Div. 600, 202 NYS 527 (window 
cleaner shown to be employed by de- 
fendant was, therefore, lawfully on 
its premises); Stamford Oil Mill Co. 
v. Barnes, (Tex. Civ. A.) 119 SW 871 
{rev on other grounds 103 Tex. 409, 
128 SW 375, 31 LRANS 1218, AnnCas 
1913A 111] (where plaintiff’s minor 
son went with his brother to defend- 
ant’s mill to. buy cottonseed oil). 

{c] Probable use.—Allen v. Yazoo, 
ere. Ra Oo lt Miss.¢267, 271. 2S. 386 
«evidence held to warrant finding that 
such situation created by defendant 
imported knowledge that plaintiff 
would probably use the property). 

77. See cases infra this note. 

[a] Evidence held sufficient to 
show invitation.—Goldstein v. Slut- 
sky, 254 Mass, 501, 150 NE 326 
(where roofer entered cellar by di- 
rection of owner’s wife);. Cleary v. 
Cavanaugh, 219 Mass. 281, 106 NE 
998 (use of defendants’ freight ele- 
vator in delivering hay at their sta- 
ble); Landy v. Olson, etc., Sash, etc., 
Co., 171 Minn. 440, 214 NW 659 (visi- 
tor to factory who fell into elevator 
shaft); Mitton v. Cargill El. Co., 129 
Minn. 449, 152 NW 753 (where plain- 
tiff turned off the engine in the en- 
gine room of defendant’s elevator at 
defendant’s superintendent’s re- 
quest); Allen v. Yazoo, etc., R. Co., 
111 Miss. 267, 71. S 386 (implied invi- 
tation); Gulf Refining Co. v. Jackson, 
(Tex. Civ. A.) 250 SW 1080 (use of 
gate to defendant’s premises); Mor- 
ris v. Peyton, 148 Va. 812, 139 SE 
500 (child to ride on fender of truck); 
Hanson v. Spokane Valley Land, etc., 
Co., 58 Wash. 6, 107 P 863. 

[b] Evidence held insufficient to 
show invitation.—McKee v. Mitchell 
Fruit, etc., Co., 39 S. D. 320, 164 NW 
65 (where plaintiff was in basement 
of defendant’s warehouse assisting in 
elevating fruit and no request or sug- 
gestion of defendant was shown); 


Syed vy. Rounds, 93 Wash. 317, 160 

[c] Permissive right of way held 
established by the evidence. John v. 
Reick-McJunkin Dairy Co., 281 Pa. 
5438, 127 A 143. 

78. See cases infra this note. 

[a] Evidence held to show that 
plaintiff was a mere licensee.—Ha- 
bina v. Twin City Gen. Wlectric Co., 
150 Mich. 41, 113 NW 586, 13 LRANS 
1126 (user of a permissive right of 
way over defendant’s uninclosed 
land); Castonguay v. Acme Knitting 
Maeh-* ete.) Co; ~ UN. Por 627A 7.02 
(visitor to factory); Foard v. Rath, 
33 Pa. Super. 182 (visitor to factory 
office, who departed from the or- 
dinary and customary way of enter- 
ing or leaving the office); Pettyjohn 
v. Basham, 126 Va, 72, 100 SE 813. 

79. See cases infra this note. 

[a] Evidence held sufficient to es- 
tablish character.—(1) Coal dump 
pile and machinery. Francesetti v. 
Spring Valley Coal Co., 205 Ill. A. 
DH als (2)  Hlevator in paper mill. 
Decker v. Itasca Paper Co., 111 Minn. 
439, 127 NW 1838. (3) Floating side- 


walk. Linnberg v. Rock Island, 157 
Ill. A. 527.- (4) House covering mine 
.air’ shaft. Central Coal, etc., Co. v. 


Porter, 170 Ark, 498, 280 SW 12. (5) 
Reservoir. Frank v. Southern Cotton 
Oil Co., 83 S.C. 342, 65 SE 339. (6) 
Unguarded well. Flippen-Prather 
Realty Co. v. Mather, (Tex. Civ. A.) 
207 SW. 121. 

[b] Evidence held insufficient to 
establish character.—(1) Cable and 
sheave. McDermott v. Burke, 256 Ill. 
401, 100 NE 168 [aff 170 Ill. A. 415]. 
(2) Conveyor in cottonseed oil mill. 
Blossom Oil, etc., Co. v. Poteet, 104 
Tex. 230, 136 SW 4382, 35 LRANS 449 
[rev 60 Tex. Civ. A. 327, 127 SW. 
240]. (8) Drain into which the hot 
waters of boilers of a cotton mill 
were discharged. Thompson vy. Alex- 
ander City Cotton Mills Co., 190 Ala. 
184, 67 S 407, AnnCas1917A 721. (4) 
Railroad wreck. Wilmes v. Chicago 
Great Western R,. Co., 175 Iowa 101, 
156 NW 877, LRAI917F 1024. (5) 
Railroad yard playground. Dalton v. 
Philadelphia, etc., R. Co., 285 Pa. 209, 
131 A 724. (6) Warm water in a 
ditch. Charvoz v. Salt Lake City, 42 
Utah 455, 131 P 901, 45 LRANS 652. 

Doctrine of attractive nuisances see 
supra §§ 155-189. 

80. See cases infra this note. 

[a] Evidence held _ sufficient.— 
Hobbs v. Geo. W. Blanchard, etc., Co., 
74 N, H. 116, 65 A 382, 124 AmSR 
944, 

[b] Evidence held insufficient.— 
Child going into sawmill near dan- 
gerous machine. Butner vy. Brown 
Bros. Lumber Co., 180 N. C. 612, 105 
SE 319. 4 

81. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
Explosion of dynamite on. premises 
where strangers were liable to tres- 
pass. Hobbs v. Geo. W. Blanchard, 


ete., Co., 74. N. H. 116, 65 A 382, 124 


AmSR 944. (2) Leaving unguarded a 
trench across a beaten path used by 
public over uninclosed lands. Mc- 
Laughlin v, Bardsen, 50 Mont. 177, 
145 P 954. 

{b] Evidence held insufficient. 
(1) Generally. Donaldson v. Spring 
Valley Coal Co., 175 Ill. A. 224; Us- 
sery v. Augusta-Aiken R. Co., 79S. 
Cc. 209, 60 SE 527; Gasch v. Rounds, 
93 Wash. 317, 160 P 962. (2) To show 
starting of machinery with knowl- 
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by a preponderance of the evidence.*t 

[§ 840] f. Contributory Negiigence®’*—(1) In Gen- 
Whether the burden is regarded as resting 
upon defendant to establish contributory négligence 
or whether the absence thereof must be established 
by plaintiff as a part of his case,** a preponderance 
of the evidence is required to establish the affirma- 
tive of an issue either as to the existence of con- 
tributory negligence®* or as to the absence there- 


edge of plaintiff's danger. Hart v. 
Mason City Brick, ete., Co., 154 lowa 
741, 185 NW 423, 38 LRANS 1173. 
(3) To show that driver of truck 
was guilty of intentional misconduct 
as to child who fell therefrom. Rout 
v. Look, 180 Wis. 1, 191 NW 557. 

82. Rebuttal of presumption of in- 
capacity of child see supra § 765. 

83. See supra §§ 754-759. 

84. U.S.—Washington, ete., R. Co. 
v. Harmon, 147 U. S. 571, 18 SCt 557, 
387 L. ed. 284; Indianapolis, etc., R. 
Coz vy, Horst, 938 “Ui Si 298o- 23) a, A edt 
898; American Glycerin Co. v. Hill, 
255-Fed. 841, 167 CCA 169; Jefferson 
Hotel Co. v. Warren, 128 Fed. 565, 63 
CCA 193; Hemingway y. Illinois Cent. 
R. “Co, 114" Fed. 843; 52) COA 477; 
Chicago Great Western R. Co. v. 
Price, 97 Fed. 423, 38 CCA 239; Hddy 
v. Wallace, 49 Fed. 801, 1 CCA 435 
{writ of error dism 163 U. S. 685 
mem, 16 SCt 1200 mem, 41 L. ed, 312 


mem ]. 
Ark.—St.’ Louis,’ ete., R. Co. |v. 
Brown, 100 Ark. 107, 140 SW 279; 


St. Louis, ete., R. Co..v. Sparks, 81 
Ark, 187, 99: SW. 73; Texas, . ete.,. R. 
Conve Orr, 46VArk, 5182: 
Cal.—Rush v. Lagamarsino, 196 
Cal. 308, 237 P 1066; Hutson v. South- 
ern California R. Co., 150 Cal. 701, 89 
P 10938; Green v. Southern Pac. Co., 
53 Cal. A. 194, 199 P 1059; Howard 
v. Worthington, 50 Cal. A. 556, 195 
P 709; Coffman v. Singh, 49 Cal. A. 
342, 193 P.259; Wistrom v. Redlick, 
6 Cal. A. 671, 92 P 1048. 
Colo.—Moffatt v. Tenney, 17 Colo. 
189, 30 P 348; Denver, ete., R. Co. v. 
Ryan, ;17%~ Colo.) 98, (28. P' 79; "Great 
Western R. Co. v. Drorbaugh, 24 
Colo. “A: - 188, 134° P ‘168; Oliver’ v: 
Denver Tramway Co., 13 Colo. A. 543, 
S9P 719. : 
Dak.—Mares’ v. Northern Pac. ‘R. 
Co.,° 3) Dak, 336, 21 NW 5° [aff 123 U. 


Si tld; v8. SCtws 21) Malye, med 20leqs 
Sanders v. Reister, 1 Dak. 151, 46 
NW '680. 


Del.—Kemp v. McNeill Cooperage 
Co., 30 Del. 146, 104 A 639; Lenkewicz 
v. Wilmington City R. Co., 23 Del. 
64, 74 A 11; Louth v. Thompson, 17 
Del. 149, 39 A 1100; Wilkins v. Wil- 
mington, 16 Del. 132, 42 A 418. 

D. C.—Harmon v. Washington, etc., 
R. Co., 18 D. C. 255 [aff but modified 
as ‘to another’ point £47 U.S. 5T1, 13 
SCt ‘557, 37 L.: ed. 284]: 

Fla.—Hainlin v. Budge, 56 Fla. 342, 
47 S 825. 

Ga.—Stewart. v. Mynatt, 135 Ga. 

42 


637, 70 SE 325. 

Ida.—Osier v. Consumers Co., 
Ida. 789, 248 P 488; Knauf v. Dover 
Lumber Co., 20 Ida. 778, 120 P.157. 

Ind.—Indianapolis St. R. Co. vy. 
Taylor, 158 Ind. 274, 63 NE 456; 
New Castle Bridge Co. v. Doty, 37 
Ind. A. 84, 76 NE 557; Indianapolis, 
ete., Rapid Transit Co. v. Haines, 33 
Ind. “A. 63, 69° NE 187. 

La.—Buechner v. New Orleans, 112 
La. 599, 36 S 603, 104 AmSR 455, 66 
LRA 334; Armour Packing Co. v. 
Walker Price Oil Co., Inc., 1 La. A. 
477. 

Minn.—Aubin v. Duluth St, R. Co., 
169 Minn. 342, 211 NW 580; Parson 
v. Lyman, 71 Minn. 34,°73 NW 634. 

Mo.—Hegberg v. St. Louis, etc., R. 
Co., 164 Mo. A. 514, 147 SW 192; 
Cartlich v. Metropolitan St. R. Co., 
129 Mo. A. 721, 108 SW 584, 

Mont.—Carey v. Guest, 258 P 236; 
Williams v. Hample, 62 Mont. 594, 
205 P 829; George v. Northern Pac. 
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of.85 The evidence as to contributory negligence, how- 
conclusively satis- 
fy’’*? the jury, nor need it be ‘‘clear and convine- 
ing.’’88 Further, it is not necessary to establish the 


ever, need not ‘‘satisfy’’S® or ‘‘ 


R. Co., 59 Mont, 162, 196 P 869; Nord 
v...Boston, , etc., Min. ,Co., . 33 "Mont. 
464, 84 P 1116, 89 P 647. 

Nebr.—Nilson v. Chicago, etc., R. 
Co,, 84 Nebr. 595, 121 NW 1128;. Ver- 
trees v. Gage County, 81 Nebr. 213, 
115 NW 863; Rapp v. Sarpy County, 
71 Nebr. 382, 98 NW 1042, 102 NW 
242. 

Nev.—Smith v, Odd Fellows Bldg. 
Assoc., 46 Nev. 48, 205. P 796, 23 ALR 


38. 

N. (Sup.) 
136 A 188, 

N. C.—Tyree ve Tudor, 183: N. C. 
340, 111 SE 714; Kearney v. Seaboard 
Air Line R. Co., 177_N. GC. 251, 98 SE 


J.—Uknowich yv. Szobo, 


Me Spree v. Southern R, Co., 1380 
N. C. 487, 41 SE 929; Cox v. Norfolk, 
ete., R Co., 123 N. GCG. 604, 31 SE 
848. 

Oh.—Schweinfurth v. Cleveland, 


ete), BR. éCoy -60 LOhs St. 216,754) NE 
89; ‘New York, ete.,: Ri. Cov, Aigier, 
10’ Oh. A, 195, 29 O. C..A, 885; Stoltz 
v. Baltimore, "ete., R. Co., 7 OhS&CP 
435. 

Okl.—Marth v. Kingfisher Commer- 
cial Club, 44 Okl. 514, 144 P 1047, 
AnnCas1917H 235. 

S. C—Dunlap v. Greenville, etc., R. 


Co., 101 S. Cs 395, 85 SE 962; Petrie. 


v. Columbia, etc. R. Co., 29 Sin: 
303, 7 SE 515. 
Tex. —Houston, etce., Co, v. Har- 


R. 
ue Tex. 422, 128 SW 897. [aff 
(Civ, A.) 120 SW 500]; Houston, etc., 
R. Co. v. Anglin, 99 Tex. 349, 89 SW 
966, 2 LRANS 386; Walker v. "Herron, 
22 Tex, 5.5; Salter. v. Galveston, etc., 
Ba Coz, (Civ. A.) 285 SW 1112; Ft. 
Worth, etc., R. Co. v. Lovett, (Civ. A.) 
263 SW 643: El Paso Hlectric R, Co. 
Woy ERLE: (Civ. A.) 90 SW 678; Mis- 
souri, etc., R. Co. v. Greenwood, (Civ. 
A.) 89 Sw 810; Texas Cent. R. Co. 
3 spree 1 Tex. Civ. A. 642, 20 SW 

6 

Utah.—Dahlquist v, Denver, etc., 
R. Co., 52 Utah 438, 174 P 833; Con- 
way Vv. Salt, Lake, . ete.,, R. Co., 47 
Utah 510, 155 P 339, LRA1916D 1109; 
Harrington Vv: Bureka Hill Min. Co. 
17 Utah 300, 53 P 7387. 

Va.—Southern R. Co. v. May, 147 
Va. 542, 1387 SE 493;. Interstate R. 
Co. WW. Tyree, 110 Va. 38, 65 SE 500; 
Gordon y. Richmond, 83 Va. 436, 2 
SE 727. 

Wash.—Atwood y. Washington Wa- 
ter Power Co., 71 Wash. 518, 128 P 
1065. 

Wis.—Stephan v. Abe, 185 Wis. 78, 
200 NW 682; Prideaux vy. Mineral 
Point, 43 Wis. 513, 28 AmR 558. 

[a] Overcoming presumption. — 
Contributory negligence may be es- 
tablished by a fair preponderance of 
the evidence, and defendant is not re- 
quired to have a preponderance plus 
so much evidence as may be deemed 
necessary to outweigh a presumption 
in favor of plaintiff. Indianapolis v. 
Keeley, 167 Ind. 516, 79 NE 499 [rev 
(A.) 76 NE 1117]. 

{[b] Evidence held sufficient.—(1) 
Generally... Long v. New York, 136 
App. Div. 656, 121 NYS 58; Norfolk 
etc., R. Co, v, Cramer, BOC AMtaT 
(2) ‘Diving into shallow water, John- 
son v. Hot Springs Land, etc., Co., 
76 (OY: pooe, L485 By LL t, LRA1I915F 
689. (C3) Escape of gasoline causing 
explosion. Velasco Fish, etc., Co. 
y.. Texas Co,,. (Tex. Civ. A.) 148 SW 
1184. (4) Fall down open stairway. 
Larned v. Vanderlinde, 165 Mich. 464, 
131 NW 165: (5) Fall from unfas- 
tened beam. McClellan v. Gerrick, 48 
Wash. 524, 93 P 1087. (6) Falling 
elevator. Howlett v. Penn Bridge 
Co., 128 La. 708, 49 S 480. (7) Fall 
into elevator shaft. Taylor v. Du 
Pont Bldg.’ Corp., 29 Del. 277, 99 A 
284. Reed v. Manierre, 124 Ill. A. 
127; Donohue v. Braaf, 122 App. Div. 


ris, 


NEGLIGENCE | 


552, 107 NYS 877. (8) Fall of object 
from truck. Vallee v. Sheddon For- 
warding Co., 40 Que. Super. 454. (9) 
Injury from descending. elevator in 
unguarded shaft. Kerwin v. Thomp- 
son, 110 Nebr. 251, 192 NW 692. (10) 
Injury from falling manhole cover. 
Woodruff v. Bearman Fruit Co., 108 
Minn. 118, 121 NW 426. ¥(11) Use 
ot elevator. Stringer v. Guggenheim, 
117 NYS 978. (12) Use of maze in 
amusement park. Rayfield v. Sans 
Souci Park, 147 Ill. A. 493. (13) 
Walking plank over ditch. Baringue 
v. Sanderson, 3 La, A. (Orleans) 412. 

[ec] Evidence held insufficient.— 
(1) Generally. Dumphy v. Thomp- 
son, (N. J. Sup.). 130 A. 639; Van 
Dusen v. State, 112 Misc. 15, 182 NYS 
496; Wodnik v. Luna Park Amuse- 
ment Co., 69, Wash, 638,.125..P 941, 
42 LRANS 1070... .¢2) Attempt to stop 
engine. Mitton v. Cargill El. Co., 124 
Minn. 65, 144 NW 434. (3) Defect in 
building. Young v. Williams, 167 Ill. 
any oye (4) Failure to call medical 
assistance. Missouri, ete., R. Co. v. 
Whitsett, (Tex. Civ, A.) 185 SW 406. 
(5) Fall down stairway in store. Em- 
mons v, Charlton, 63 Wash. 276, 115 
P 163. (6) Fall over display rack in 
department store. Ober v. Golden 
Rule, 146 Minn. 347, 178 NW _ 586. 
(7) Injury from escalator handrail. 
Cook v. Boston El. R. Co., 256 Mass. 
27, 152 NE 58. (8). Injury in mine. 
Virginia Iron, ete., Co. v. Perkey, 143 
Va. 168, 130 SE 403. (9) Injury in 
mine blast. Continental Coal Corp. v. 
Hounchell, 141 Ky. 107, 132 SW 403. 
(10) Object throwing plaintiff from 
scaffold. Boehm v. General Topic 
Co,, 179 Mo. A., 663, 162 SW 72 

[a] Capacity of child held Bet 
—Pinto v. Brennan, 254 Mass. 298, 
150 NE 86; Farrand v. Houston, etc., 
EU OO (Tex, Civ. A.) 205 SW 845. 

[e] Violation of law.—To defeat a 
recovery for a flagrant violation of 
a law, or municipal regulation result- 
ing in an injury, contributory. negli- 
gence must be clearly made _ out. 
Yonkers v. St. Louis, ete., R. Co., 182 
Mo. A, 558, 168 SW 307. 

[f] Corroboration by disinterested 
witness.— Where the evidence of de- 
fendant as to negligence of plaintiff 
is Supported by that of a disinter- 
ested witness, it will be sufficient to 
support a verdict. Locke v. Waldron, 
75 App. Div. 152, 77 NYS 405. 

85. Conn.—Kruck v, Connecticut 
Co., 84 Conn, 401, 80 A 162; Fay v. 
Hartford, “etc,;) Ro Co; 31 Conn. 330, 
TL A 364; Ryan we Bristol, 63 Conn. 


26, 27 A309. 
{ll.—Chicago, etc. R.. Co. x. levy, 
160 Ill. 385, 43 NE 357;, North Chi- 


Caco Sta Re Co.lv. Louis, 138. Troe 
27 NE 451; Edwall v. Chicago, etc., R. 
Co., 208 Ill. A. 489; Mutual Wheel Co. 
v. Mosher, 85 Ill. A. 240. 

Ind.—Lake Erie, etc, R. Co. v. 
Stick, 143 Ind. 449, 41 NE 365. 

Iowa.—Caplan v. Reynolds, 191 
Iowa 453, 182 NW 641; Dreier v. Mc- 
Dermott, 157 Iowa 726, 141 NW 3815, 
50 LRANS 566; Way v. Illinois Cent, 
R. Co., 40 Iowa 341, 

N. H.—wWright v. Boston, etc., 
Co., 74 N. H. 128, 65 A 687, 124 cash 
949) 8 LRANS 832. 

N. Y.—Riordan v. Ocean SS. Co., 
124 N, Y. 655, 26 NE 1027; Bond v. 
Smith, 113 N. Y. 3878, 21 "NE 128; 
Hale v. Smith, 78 N. Y. 480; Button 
v. Hudson River R. Co., 18 N.Y. 248; 
Weill v. New York, 147 "App. Div. 634 
132 NYS 609; Baxter v. Second Ave. 
R. Co., 26 N. Y. Super. 510, 30 How 
Er 219; Schindler v. New York, etc., 
RK: Con "1 NYSt 289. 

“The law only requires the highest 
proof of which the case is suscep- 
tible, or that can reasonably be made. 
It does not require impossible things: 


: ee 


[§§ 840-841. 


absence of contributory negligence beyond question.®® | 
[§ 841] (2) Direct or Circumstantial Evidence. 

Direct evidence is not essential to establish either 

contributory negligence” or the absence thereof.** 


What would amount to. sufficient 
proof in one case, might be deemed 
insufficient in another. It would be 
exceedingly difficult to lay down any 
rule of universal application, and, 
each case must therefore rest upon 
its own facts and circumstances.,’ 

Chicago, srt R, Co, v. Gregory, 58 


Po i eae ApS 
[a] Evidence held sufficient.—(1)_ 
Generally. Von der Osten v, Oscar 


Daniels Co., 187 Ill. A. 446; Healy v. 
Chicago, City. R.Co.,-167, Tl, Aeyb 2454 
Ehrlich v. New York, 78 Mise. 373, 

138 NYS 294; Kovnesky Vv. Stodola,. 
173 Wis. 29, 180 NW 134; McBeath 
v. Eastern SS. Co.,, 39. N. B07»: Smith: 
v. Niagara, etc., R. Co,,. 9. Ont: Sts 158, 

4 OntWR 526. (2) Breaking of ap- 
pliances used in subway construction. 
McKenna v. Snare, etc., Co., 147 App. 
Div. 855,..133. NYS 107. (3) Failure | 
to remove wooden blocks from elec- 
tric transformer. ‘Rosebrock v.. Gen-. 
eral Hlectric Co., 256 N. Y. 227, 140. 
NE 571. (4) Falling through door 
into opening. Norton v, Chandler, 
221 Mass. 99, 108 NE 897. (5) Fall 
into elevator shaft. Walsh v. Adams, 
245 Mass, 1, 139 NE 3879. (6) Fall 
into elevator well. Wills v. Taylor, 
193 Mass, 113, -78 NH, 774... (7) Fall 
into hatchway. Ayres v. Wanamaker, 

220. Pa. 313, 69 A, 759.. (8) Falling 


into hole in store entrance. De Wolfe 
v,. Pierce,,.196 , Tl. -A.. 360. .(9) Fal 
into open well. Flippen-Prather 


Realty Co. v. Mather, (Tex. Civ. A.) 
207 SW,121. (10) Injury from mov- - 
ing elevator. Hutchinson vy. Rich- 
mond Safety Gate Co., 247 Mo. 71, 152 
Sw 52. (11) Protection of property 
from fire. Wood v. Northwest Lum- 
ber Co., 141 Wash, 534, 252 P 98, 138 
Wash. 203, 244 P 712. (12) Riding 
on locomotive running board. Lock- 
wood v, American Express Co., 76 N. 
H. 530,,/85, A783... (13) Stepping into 
open hatch. J. G. Christopher Co. 
v. Russell, 63 Fla, 191, 58 S 45, Ann 
Cas1913C 564. (14) Striking by ele- 
vator.. Farmers’, etc., Nat. Bank v. 
Hanks, 61 Tex. Civ. A. 379, 128 SW 
147 [rev on other grounds 104 Tex. 
320, 137 SW 1120, AnnCas1914B 368]. 
(15) . Tampering with dynamite. 
Hobbs v. Geo. W. Blanchard, etc., Co. 
et HH. 116,,.65 A 382, 124 AmSR 


[b] Evidence held insufficient.— 
(1) Generally. Wright v. Boston, 
etc., R.Co., 74 N. H. 128, 65 A 687, 


124’ AmSR 949, 8 LRANS’ 832; Nack 
v. Michaeliski, 134 NYS 1113; Well- 
man v. Wales. 97 Vt. 245, 122° A 659. 
(2) Entering into engine room. Mil- 
ton v. Cargill El. Co., 129 Minn. 449, 
152 NW 753. (3) Failure to assemble 
derrick according to manufacturer’s 
instructions, Sanders vy. Kalamazoo 
Tank, etc., Co., 205 Mich. 339, 171 NW 
523. (4) Falling into elevator well. 
Miller v. Barker, etc., Co., 173 App. 
Div. 186, 158 NYS 865. (5) Mechanic 
working’ under automobile. Jones v. 
Whidden, 145 Wash. 267, 259 P 724. 
86. Birmingham, etc. Rey Cor 
Mattison, 166 Ala. 602, 52 8 49; 
Louis, ete., R. 
187, 99 SW sue 
California R. Co. 


st. 

Co. v. Sparks, 81 "Ark. 

is0 Gal’ 704, 85E 
a 

1093. Sai 


87. Prideaux v, Stead Poin 
Wis. ate: ee AmR 5 os: 

88. anders y. bho Mf 
S. C. 58, 50° SE 679. Se: Cee 

89. Illinois Cent. R. Co, v. No- 
wicki, 148 Ill. 29, 35 NE 358 [aff 46 
Ill. A. 566]; Mynning v. Detroit, ete., 
R. Co., 64 Mich. 93, 31 NW 147, 8 
AmSR’ 804; Teipel v. Hilsendegen, 44 
Mich, 461, 7 NW 82. 

90. Payne v. Haubert, 277. Fed. 
646; Cleveland, etc., R. Co. v. Starks, 
58 Ind. A. 341, 106 NE 646. 

91. Stollery’ v. Cicero, ete, St. R. 


For later cases, developments and changes 1n the law see cumulative Annotations, same title, page and note number. 


P §§ 841-842] 


So, contributory negligence®? or the absence there- |’ 
of®* may be established by circumstantial evidence, 
or by both direct and circumstantial evidence.®* An 
inference of the absence of contributory negligence 
must be based upon circumstances shown to have 
actually existed, and not merely upon presumption, 
conjecture, or probability,» and the evidence must 


Co., 243 Ill. 290, 90 NE 709; Collison 
v. Illinois Cent.’ R. Co., 239 Ilk—-532, 
88 NE 251; Illinois Cent. R. Co. v. 
Nowicki, 148 Ill. 29, 35 NE 358 [aff 
46 Ill. A. 566]; Noonan v. Maus, 197 
Ill. A. 103; Hjertaas v. Gage, 189 Ill. 
A. 113; Way v. Illinois Cent. R. Co., 
40 Iowa 3841; Teipel v. Hilsendegen, 
44 Mich. 461, 7 NW 82; Hommel v. 
Badger State Inv. Co., 166 Wis. 235, 
165 NW 20. 

“Whether or not in a given case 

the plaintiff was in the exercise of 
ordinary care, is usually determined 
by the court or jury by way of in- 
ference from established facts, rather 
than from direct evidence.” Wood Vv. 
Danbury, 72 Conn. 69, 72, 438 A 554. 
To same effect Day v. Boston, etc., R. 
Co., 96 Me. 207, 52 A 771, 90 AmSR 
SoD. 
... “It is not necessary, nor is it or- 
dinarily expected, that any positive 
act of care shall be proved. If there 
is any fault that is usually suscep- 
tible of proof. But the absence of 
fault, with evidence of circumstances 
which naturally exclude it, is suf- 
ficient.” Guthrie v. Maine Cent. R. 
Co., 81 Me. 572, 580, 18 A 295. 


92. U. S.—Payne v. Haubert, 277 
Fed. 646. 

D. C.—Allis v. Columbian Univ., 1 
D.C. 270. ° 


Ky.—Stephenson v. Sharp, 222 Ky. 
496, 1 SW (2d) 957. 3 

N. J.—Pennsylvania R. Co. v. Mid- 
dleton, 57 N. J. L. 154, 31 A 616, 51 
AmSR 597. 


Oh.—New York, ete, R. Co. v. 
Aigler, 10 Oh. “A. 195, 29 O, C. A. 


385. 

93. Conn.—Seabridge v. Poli, 98 
Conn... 297, 119° A’ 214; O’Connor v. 
Connecticut R., ete., Co., 82 Conn. 
170, 72 A 934; Fay v. Hartford, etc., 
R. Co., 81 Conn. 330, 71 A 364; Wood 
v. Danbury, 72 Conn. 69, 43 A 554; 
Ryan v. Bristol, 63 Conn. 26, 27 A 
309. : 

Ill.—Stollery v. Cicero, ete., St. R. 
Co., 243 Ill. 290, 90 NE 709; Chicago, 
etc., R. Co. v. Wilson, 225 Ill. 50, 80 
NE 56, 116 AmSR 102; Elgin, etc., R. 
Co. v. Hoadley, 220 Ill. 462, 77 NE 
151 [aff 122 Ill. A. 165]; Illinois Cent. 
R. Co. v. Prickett, 210 Ill. 140, 71 NE 
435; Chicago, etc., R. Co. v. Heerey, 
203 Ill. 492, 68 NE 74; North Chicago 
St. R. Co. v. Rodert, 203 Ill. 413, 67 
NE 812; Chicago, etc., R. Co. v. Dea- 
ver, 199 Ill. 34, 65 NE 144; Cleveland, 
etc., R. Co. v. Keenan, 190 Ill. 217, 60 
NE 107; Dallemand v. Saalfeldt, 175 
Tll. 310, 51 NE 645, 67 AmSR 214, 
48 LRA 758; Chicago, etc., R: Co. v. 
Gunderson, 174. Ill. 495, 51 NE 708; 
Tllinois Cent. R. Co. v. Cozby, 174 
Tll. 109, 50 NE 1011; Baltimore, etc., 
R. Co. v. Then, 159 Ill. 535, 42 NE 
971; Illinois Cent. R, Co. v. Nowicki, 
148 Ill. 29, 35 NE 358 [aff 46 Ill. A. 
566]; Chicago, etc., R. Co. v. Carey, 
115 Ill. 115, 3 NE 519; Missouri Fur- 
nace Co. v. Abend, 107 Ill. 44, 47 AmR 
425: Chicago, etc., R. Co. v. Gregory, 
58 Ill. 272; Chicago v. Thomas, 141 
Til. A. 122; Rothschild v. Levy, 118 
Tin A. 28: eIndiana, (etc...) R. :-Cocg vs 
Otstot, 113 Ill. A. 37 [aff 212 Tl. 429, 
72 NE 387]; Upper Alton v. Green, 
112 Ill. A. 439; Chicago v. Haxly, 104 
Tll. A. 398; Metzger v. Chicago, 103 
Til. “A. 605; Chicago, \etc., R.)Co.’ v. 
Keely, 103 Ill. A. 205; Chicago City 
R. Co. v..Fennimore, 99 Ill, A. 174 
[aff 199 Ill. 9, 64 NE 985]; Chicago, 
etce., R. Cow v. Huston, 95 Ill. A. 350 
{aff 196 Ill. 480, 63 NE 1028]. 

Ind.—Pittsburgh, ete. R. Co. v. 
Parish, 28 Ind. A. 189, 62 NE 514; 
Wahl v. Shoulders, 14 Ind, A. 665, 43 
NB 458. 


-v. Boston, 136 Mass, 
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| Lack of Care. 


Iowa.—Spaulding v. Chicago, etc., 
R. Co., 98 Iowa 205, 67 NW 227; 
Baker v. Chicago, ete., R. Co., 95 Iowa 
163, 63 NW 667; Hopkinson vy. Knapp, 
ete., Co., 92 Iowa 328, 60 NW 653; 
Murphy v. Chicago, etc., R. Co., 45 
lowa 661; Way v. Illinois Cent. R. 
Co., 40 Iowa 341; Rusch v. Daven- 
port, 6 Iowa 443. 

Me.—Day v. Boston, etc., R. Co., 
96 Me. 207, 52 A 771, 90 AmSR 335; 
McLane v. Perkins, 92 Me. 39, 42 A 
255, 48 LRA 487; Guthrie v. Maine 
Cent. -R. Co., 81/5 Me. 572,°18 A 295; 
Lesan v. Maine Cent. R. Co., 77 Me. 
85; French v. Brunswick, 21 Me. 29, 
38 AmD 250. ; 

Mass.—-Slattery v. Lawrence Ice 
Co., 190 Mass. 79, 76 NE 459; Peverly 
366, 49 AmR 
37; Mayo v. Boston, etc., R. Co., 104 
Mass. 137. 

Mich.—Billings v. Breinig, 45 Mich. 
65, 7 NW 722. 

Mo.—Sack v. St. Louis Car Co., 112 
Mo. A, 476, 87 SW 79. 

N. Y.—Baxter v. Auburn, etc., Elec- 
tric R. Co., 190 N. Y. 439, 83 NE 469; 
Wieland v. Delaware, etc., Canal Co., 
167 N. Y. 19, 60 NE 234, 82 AmSR 
707; Chisholm vy. State, 141 N. Y. 246, 
36 NE 184; Weston v. Troy, 139 N. 
Y. 281, 34 NE 780; Riordan v. Ocean 
SS. Co., 124 N. Y..655,.26 NE 1027; 
Wirwirowski v. Lake Shore, etc., R. 
Co., 124 N. Y. 420, 26 NE 1023; Boyce 
vy. Manhattan R. Co., 118 N. Y. 314, 
23 NE 304; Galvin v. New York, 112 
N. Y. 223, 19 NE 675; Tolman v. Syra- 
cuse, etce., R. Co., 98 N. Y. 198, 50 
AmR 649; Wendell v. New York Cent. 
ete., R. Co., 91 N. Y. 420 [rev 1 
NYWklyDig 406]; Hart v. Hudson 
River Bridge Co., 80 N. Y. 622; Cor- 
dell. v. New York Cent., etc., R. Co., 
75 N. Y. 330; Morrison v. New York 
Cent., etc., R. Co., 68 N. Y. 643 [aff 
4 Hun 424]; Reynolds v. New York 
Cent., etc., R. Co., 58 N. Y. 248; Hoff- 
man v. Union Ferry Co., 47 N. Y. 176, 
7 AmR 435; Velthusen v. Union R. 
Co., 152 App. Div. 121, 136 NYS 622; 
Hancock v. New York Cent., etc., R. 
Co., 100: App. Div. 161,°91 NYS 601 
[aff 184 N. Y. 540 mem, 76 NE 1096 
mem]; Bruce v. Brooklyn Heights R. 
Co., 68 App. Div. 242, 74 NYS 324; 
Lorickio v, Brooklyn Heights R, Co., 
44 App. Div. 628, 60 NYS 247; Dillon 
v. Forty Second St., etce., R. Co., 28 
App. Div. 404, 51 NYS 145; Harper 
v. Delaware, etc., R. Co., 22 App. Div. 
273, 47 NYS 933; Sickles v. New Jer- 
sey Ice Co., 80 Hun 2138, 30 NYS 10 
{rev on other grounds 153 N. Y. 83, 
46 NE 1042]; James v. Ford, 16 Daly 
126, 9 NYS 504; Van Lien v. Scoville 
Mfg. Co., 4 Daly 554, 14 AbbPrNS 74; 
Geoghegan v. Atlas SS. Co., 3 Misc. 
224, 22 NYS 749 [rearg den 6 Misc. 
127, 25 NYS 1116 (aff 146 N. Y. 369 
mem, 40 NE 507)]. t 

Tex.—Galveston, ete, R. Co. v. 
Price, (Civ. A.) 222 SW 628 [rev on 
other grounds (Commn, A.) 240 SW 
524], 

Eng.—Radley v. London, etc, R. 
Co., 1 App. Cas. 754, 

[a] Manner of injury.—‘‘Some- 
times this is impliedly shown by 
proof of the manner of the injury. 
That is, by proving the defendant’s 
negligence, the same proof may ex- 
culpate the plaintiff from any charge 
of negligence.’”’ Lesan v. Maine Cent. 
R. Co., 77 Me. 85, 87. 

{[b] “Knowledge or want of knowl- 
edge of a defect may be inferred 
from proof of the circumstances.” 
Chicago, etc., R. Co, v, Heerey, 203 
Ill. 492, 499, 68 NE 74. 

94. Cleveland, etc, R. Co. v. 
Starks, 58 Ind. A. 341, 106 NE 646. 


j eral R.. Co., 
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establish facts from which the inference of freedom 
from contributory negligence may be logically aud 
reasonably drawn.°® 

[§ 842] (3) Absence of Evidence as to Care or 
Ordinarily, contributory negligence 
cannot be established by a mere absence of proof,” 
and must be proved by direct evidence or by evi- 


“Contributory negligence may be 
established in the same manner and 
by the same kind of evidence as any 
other fact. The evidence to establish 
the same, like that to establish negli- 
gence on the part of a defendant, 
may be direct or circumstantial or 
both, and may be positive or nega- 
tive in its character, or it ‘may be 
established by proof of such facts 
that the inference of contributory 
negligence may reasonably be drawn 
therefrom.” Pittsburgh, etc., R. Co. 
Bee tenes 171 Ind. 686, 700, 85 NE 

95. Conn.—Seabridge v. Poli, 98 
Conn. 297, 119 A 214; Kruck v. Con- 
necticut Co., 84 Conn. 401, 80 A 162; 
O’Connor v. Connecticut R., etc., Co., 


| 82 Conn. 170, 72 A 934; Fay v. Hart- 


foue, ete., R. Co., 81 Conn. 330, 71 'A | 
Ill.— Burns v. Chicago, ete., R. Co., 
223 Ill, A. 489. 
92 Me. 


Me.—McLane v._ Perkins, 
39, 42 A 255, 43 LRA 487. 
N. H.—Chabott v. Grand Trunk R. 


426. 

N, Y.—Riordan v. Ocean SS. Co., 
124 N. Y. 655, 26 NE 1027; Wirwir- 
owski v. Lake Shore, etc., R. Co., 124 
N. Y. 420, 26 NE 1023; Galvin v. New 
York, 112 N, Y. 223, 19 NE 675; Geog- 
hegan v. Atlas SS. Co., 3 Misc. 224, 22 
NYS 749 [rearg den 6 Misc. 127, 25 
NYS 1116 (aff 146 N. Y. 369 mem, 40 
NE 507)]. 

[a] Reason for rule.—‘‘A plaintiff 
who has the burden of presenting 
evidence of that fact does not prove 
it, in the absence of direct evidence, 
by a legal presumption. The burden 
of proof cannot be shifted in that 
way upon the defendant. Nor as a 
practical proposition is such a method 
of reasoning logical. To infer that 
the plaintiff's intestate exercised the 
care which the average man of or- 
dinary prudence would probably have 
exercised, from the mere fact that 
he belonged to the human species, is 
to guess that he was, in respect to 
carefulness of conduct at a particu- 
lar time, the equivalent of the aver- 
age man of ordinary prudence, and 
from this to infer that his voluntary 
acts were careful and prudent. The 
minor premise in the syllogism is a 
pure conjecture; hence the conclusion 
is worthless.” Wright v. Boston, etc., 
R. Co., 74, N. H. 128, 139,.65 A. 687, 
124 AmSR 949, 8 LRANS 832. 

96. Seabridge v. Poli, 98 Conn, 
297, 119 A 214; Kruck v. Connecticut 
Co., 84 Conn. 401, 80 A 162; Fay v. 
Hartford, ete, R.: Co,, 82. Conn. 474, 
74 A 779; O'Connor v. Connecticut R., 
ete:,, .CO.., 82,,Conn.” LV0, .%2ie Aux 934 
Fay v. Hartford, etc., R. Co., 81 Conn, 
330, 71 A 364; Schoeler v. Rockford, 
160 Ill. A. 217; Baxter v. Auburn, etc., 
pena’ R, Co., 190 N. Y. 489, 83 NE 


[a] Circumstances must be rele- 
vant.—While the law does not require 
the production of direct evidence of 
contributory. negligence, the facts 
proved, and from which the infer- 
ence is drawn that plaintiff was or 
was not negligent, must be such as 
are relevant to the question of con- 
tributory negligence. Wood vy. Dan- 
bury, 72 Conn. 69, 43 A 554; Ryan v. 
Bristol, 68 Conn. 28, 27 A 309. 

97. Bromley v. Birmingham Min- 
95 ,Ala, 397, 11 S341; 
Grimm v. Milwaukee Electric R., etc., 
Co., 138 Wis. 44,119 NW 833. 
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dence of circumstances from which it may be in- 
In like manner, except as effect may 
be given to the presumption or inference, if any, 
arising from the instinct of self-preservation,®® the 
absence of contributory negligence cannot be estab- 
lished where there is an entire want of proof, either 
direct or circumstantial, as to the care exercised 
by plaintiff,’ although evidence of all the circum- 
stances surrounding the accident disclosing nothing 
to which negligence may be imputed on the part of 
Similarly, where the 
evidence shows that plaintiff was injured while 
merely passive in the eare of defendant, without 
any active agency of his own in the matter, it may 
fairly be inferred that he did not contribute to the 
injury,? and it has even been held that plaintiff’s 
exercise of due care may be inferred from the 
negligent act of defendant where his conduct. was 
such as was calculated to allure a person of ordinary 
prudence into the danger, or the circumstances were 


ferred.?8 


plaintiff may be sufficient.? 


98. St. Louis, ete., R. Co. v. Gil- 
- breath, 87° Ark. -572; 113 SW 200; 

Boney v. Atlantic Coast Line R. Co., 
155), N.C. 795,71 “SE 879 Farris). Vv: 
Southern R. Co., 151 N. C. 488, 66 SE 
457, 40 LRANS 1115. 

99. See supra §§ 744-747. 

1. MeLain v. Van Zandt, 39 N. Y. 
Super. 347. 

{a] The fact alone that the injury 
occurred is not sufficient evidence or 
his care or freedom from negligence 
contributing to his injury. Waldron 
v. Boston, etc., R. Co., 71 N. H. 362, 
52 A 443; Axelrod vy. New York City 
RCo, 109 App. Div. 87, 95 NYS 1072. 

[b] Aiding presumption of self- 
preservation.—(1) Where the _ pre- 
sumption of the instinct of self- 
preservation is given weight (see su- 
pra §§ 744-747), (2) plaintiff is not 
permitted, where there were no eye- 
witnesses of the accident, merely to 
prove an accident resulting in death 
and rely upon the effect of the in- 
stinct of self-preservation to estab- 
lish the exercise of care by decedent 
(Newell v. Cleveland, etc., R. Co., 261 
Hil, 505, 104 NE 223). (3) It is: in- 
cumbent on plaintiff to prove the 
habits of decedent as to sobriety, 
prudence, care, and caution in the or- 
dinary affairs of life and as to other 
particulars which would tend to 
throw light upon the question of 
whether at the time of the accident 
he was likely to have been in the ex- 
ercise of ordinary care. Newell v. 
Cleveland, ete., R. Co., supra; Colli- 
son “vy. Tlinois Cent: MR, “Co.,, 239° Tt 
532, 88 NE 251. (4) Weight and suf- 
ficiency of evidence in death cases 
generally see Death § 175. 

2. I1l—Swift v. O’Brien, 127 Ill. 
A. 26. 

Me.—Guthrie v. Maine Cent. R. Co., 
81 Me. 572, 18 A 295; Lesan v. Maine 
Cent. R. Co., 77 Me. 85. 

Mass.—Maguire v. Fitchburg R. 
Co., 146 Mass. 379, 15 NE 904. 


Mich.—Heipel v. Hilsendegen, 44 
Mich. 461, 7 NW 82. 
N. H.—Wright v. Boston, etc., R. 


Co., 74 N. H. 128. 65 A 687, 124 AmSR 
949, 8 LRANS 832; Stevens v. United 
Gas, etc., Co., 73 N. H. 159, 60 A 848, 
70 LRA 119; Hutchins v. Macomber, 
68 N. H. 478, 44 A 602; Lyman v. 
Boston, ete., R. Co., 66 N. H. 200, 20 
A 976, 11 LRA 364. 

N. Y.—-Galvin v. New York, 112 
N. Y. 223, 19 NE’ 675. 

Pa.—Everett v. Sturges, 46 Pa. Su- 


per. 612. 

Ri i—Gassidy wi Angell 12" Rea 
447, 34 AmR 690. 

[a] “Tro state the requirement 


more precisely, the plaintiff must 
show affirmatively, or it must affirma- 
tively appear, that he was himself in 
the use of due care. If it’ so appears 
from a full account of the circum- 
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him.* 


fendant.'° 


stances attending the occurrence, 
whether the evidence be put in for 
one purpose or another, then he does 
affirmatively sustain the burden ob- 
ligatory upon him.” Lesan v. Maine 
Cent. R.-Co., 77 Me. 85, 87. 

3. Pittsburgh, etc. R. Co. v, Ben- 
nett, 9 Ind. A. 92, 35 NE-1033; Mc- 
Lane v. Perkins, 92 Me. 39, 42 A 255; 
43 LRA 487 [expl Guthrié y. Maine 
Cent. R. Co., 81 Me. 572, 18 A 295]; 
Lesan v. Maine Cent. R. Co., 77 Me. 
85; Wright v. Boston, ete., R. Co., 
74 N. H. 128, 65 A 687, 124 AmSR 
949, 8 LRANS 832; Stevens v. United 
Gass etc.,'' Co; “U3 N,, “Hi 169, 60" A 
848, 70 LRA 119; Gahagan v. boston, 
etc., Rt Coz, 70 N. H. 441, 50 A 146, 55 
LRA 426; ‘Hutchins v. Macomber, 68 
N. H. 473, 44 A 602; Lyman v. Boston, 
etc., R. Go., 66 N. H. 200, 20 A 976, 
11 LRA 364. 

4. Pittsburgh, etc., R. Co. v. Ben- 
nett, 9 Ind. A. 92, 35 NE 1033. 


5. Kansas) City, ete.) VR) Cor? Wi 
Phillibert, 25 Kan. 582; Parson v. 
Lyman, 71 Minn. 34, 73 NW» 634; 


Salter v. Galveston, etc., R. Co., (Tex. 
Civ. A.) 285 SW 1112. 

[a] If the evidence is evenly bal- 
anced, the fact of contributory negli- 
gence is not established. MHainlin v. 
Budge, 56 Fla. 342, 47 S 825. 

6 Zoilesny v. University Club, 155 
Ill. A. 633; Salter v. Galveston, etc., 
R. Co., (Tex. Civ. A.) 285 SW 1112: 

Wir Gale 175 Cal. 
474, 166 P 8, 2 ALR 4 

1ll.—Burns v. Chicago, etc., R. Co., 
223 Ill. AW 439. 

Ind.—BEPvansville St. R. Co. v. Gen- 
try, 147 Ind. 408, 44 NE 311, 62 
AmSR 421, 87 LRA 3878; McQueen vy. 
Elkhart, 14 Ind. A. 671, 48 NE 460; 
Pittsburgh, etc., R. Co. v. Bennett, 9 
Ind, A. 92, 35 NE 1033. 

Me.—Mosher v. Smithfield, 84 Me. 
334, 24 A 876; State v, Maine Cent. 
R. Co., 77 Me. 538, 1 A 673. 

Mass.—Scanlon v. Berkshire St. R. 
Co:,, 215° Mass, 554,' 102° NE 915; 
Moore v. Boston; ete, R. Co. 159 
Mass. 399, 34 NE 366. 

N. Y.—Wirwirowski v. Lake Shore, 
ete. "R,. Co., 124 -N, Y.. 420, 26-NE 
1023; Hale” v.' Smith, 78 N.Y. 1480; 
Cordell v. New York Cent., etc., R. 
Co.,' 75 N.Y. 3380; Griffith v: > Long 
Island R. Co., 147 App. Div. 693, 132 
NYS 641; Dorr v. McCullough, 8 App. 
Div. 327, 40 NYS 806; Brenstein v. 
Mattson, 10 Daly 336; Geoghegan v. 
Atlas SS. Co., 3 Misc, 224, 22 NYS 
749 [rearg den 6 Misc. 127, 25 NYS 
1116 (aff 146 N. Y.-369 mem, 40 NE 


507) ]. 
[a] Where the testimony in re- 
gard to plaintiff's negligence is 


equally balanced, he cannot recover: 
Cowen v. Knickerbocker Ice Co., 6 
NYSt 250. 

8. Purposes for which evidence is 


[§§ 842-844 


such as to warrant a reasonably cautious person. 
in acting upon the assumption that defendant was 
observing the legal requirements devolving upon 


[§ 843] (4) Equally Balanced Evidence. Contrib- 
utory negligence is not established by evidence which 
is equally consistent with the exercise of due care 
by plaintiff> or where the inference of due care is 
just as reasonable as is the inference of the ab- 
sence thereof. So, the absence of contributory neg- 
ligence is not established where the circumstances 
point as much to the negligence of the injured per- 
son as to its absence or point in neither direction.” 

[§ 844] (5) Consideration of Entire Evidence.*® 
Whether or not there 1s a preponderance of the 
evidence showing contributory negligence must be 
determined from the entire evidence in the case 
bearing upon that issue,® and is not to be deter- 
mined from that only which is introduced by de- 
Defendant may avail himself of the evi- 


Depeaees generally see Evidence § 

9. U. S.—Missouri, etc., R. Co. v. 
Wilboit, 160 Fed. 440, 87 CCA 401 
[rev 6 Ind. T. 534, 98 ‘SW 341]. 

Cal.—Rush v. Lagomarsino, 196 
Cal. 308, 237 P 1066; Wistrom v. Red- 
lick, 6 Gal. A 674, 92 P 104d. 

Dak.— Mares v. Northern Pac. R. 
Co., 3° Dak. 336, 21-NW 5 [aff 123 
U8. 710, 8 SCt 321, 31 L. ed. 296]. 

D. C.—Harmon v. Washington, etc., 
R. Co., 18 D: C. 255 [mod on other 
grounds L447 OESsS71y LENSCt-5574 et 
L? ed. 284]. 

Ind.—Wamsley v. Cleveland, etc., 
R. Co., 41 Ind. A. 147, 82 NE 490, 83 
NE 640. 

Kan.—Moulton v. Aldrich, 28 Kan. 
ene Gibson v. Wyandotte, 20 Kan. 

Mass.—Duggan v. Bay State St. R. 
Co., 230 Mass. 370, 119 NE 757, LRA 
1918E 680. 

Nebr.—Vertrees v. Gage County, 81 
Nebr, 213, 115 NW 863. 

Oh.—Robison v. Gary, 28 Ob St. 


241; Stoltz v. Baltimore, etc., R. Co., 
7 OhS&CP 435. 
Utah.—Dahlquist v. Denver, etc., 


R. Co., 52 Utah 438, 174 P 833; Dim- 
mick v. Utah Fuel 'Co., 49 Utah 430, 
164 P 872; Conway v. Salt Lake, etc., 
R. Co., 47 Utah 510, 155 P3389, LRA: 
1916D 1109; Harrington vy. Bureka 
Hill Min. Co., 17 Utah 300, 53 P 787. 
Wash.—<Atwood v. Washington Wa- 
Lingeal Power Co., 71 Wash. 518, 128 e 
[a] “In determining the question 
of contributory negligence on the 
part of the plaintiff, it was the duty 
of the jurors to consider the whole 
evidence bearing on the issue. A (aif 
the plaintiff offered any evidence 
tending to prove or disprove negli- 
gence on his part, the jurors should 
have considered that, with the evi- 
dence offered by the defendant, if 
any, tending to prove or disprove it, 
and it was the duty of the court to 
so inform the jury.’ Harrington v. 
Eureka Hill Min. Co., 17 Utah 300, 


304, 538 P 787. 
Kan.—Moulton vy. Aldrich, 28 


10. 
Kan. 300. 

Md.—Gleason v. Suskin, 110 Mad. 
137, 72 A 1034; Philadelphia, ete., R- 
3 v. Hand, 101 Md. 2338, 237, 61 RAC 

Nebr.—McGahey v. Citizens’ R. Co., 
88 Nebr. 218, 129 NW 293. 

Oh.—wStoltz v. Baltimore, etc., R. 
Co., 7 OhS&CP 435. 

Wash.—Richmond vy. Tacoma R., 
etc., Co., 67 Wash, 444, 122 P 351. 

“Contributory negligence will de- 
feat a. plaintiff's action. It can, 
therefore, make no possible differ- 
ence whether that negligence is 
proved by the plaintiff or by the de- 
fendant. It is its existence, and not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 844] 


dence introduced by plaintiff, and contributory 
negligence may be established by the evidence of 
plaintiff alone,1? even though defendant introduced 
no evidence on that issue.!* In a like manner, plain- 


tiff is entitled to the benefit of all 


the party by whom its existence is 
proved, that is material. It is the 
thing itself that defeats the action, 
and not the mere accident that it 
happens to be proved by the one or 
the other of the opposite parties.” 
Philadelphia, etc., Co. v. Hand, 
supra. 

“The question is not whether the 
plaintiff has acquitted himself of 
negligence, but whether the defend- 
ant, by adopting what comes from 
the plaintiff’s witnesses and by what 
he produced himself has a prepon- 
derance of evidence to the effect that 
the plaintiff’ had contributed to his 
injury by his own negligence.’ Har- 
mon v. Washington, etc., R. Co., 18 
D. C. 255, 259 [mod on other grounds 
147-0. S! Si Lalo SCt 55", ol< da. ed. 
284]. 

11. U..S.—Washington, etc., R. Co. 
Vo Harmon, 147°U. ‘S. 571, 13':SCt 557, 
37 L. ed. 284; Indianapolis, etce., R. 
Go: Ve-Horst, 93. U.. 8,291, 23. L. ed. 
898; Maher v. Chicago, etc., R..Co., 
278 Fed. 431; Bowker v. Donnell, 226 
Fed. 359; O’ Hara v. New Jersey Cent. 
By Co, 183 Fed. 139,106. CCA. 177; 
Missouri, etc., R. Co. v. Wilhoit, 160 
Fed. 440, 87 CCA 401; Chicago, etc., 
R. Co. v. Price, 97 Fed. 423, 38 CCA 
239, 

Ala.—Birmingham Mineral R. Co. 
v. Wilmer, 97 Ala. 165, 11 S 886; 
Georgia Pac. R. Co. v. re 92 Ala. 
300, 9 S 252, 28 AmSR 47 

Ark. —Patterson Ve Roetzel, 111 Ark. 
538, 164 SW 301; St. Louis, ete., R. 
Co. v. Brown, 100 Ark. 107, 140 "SW 
279; St. Louis, etc., R. Co. v. Wig- 
gam, 98 Ark. 259, 135 SW 889. 

Colo.—Colorado Midland R. Co. v. 
Robbins, 30 Colo. 449, 71 P 371; Mof- 
fatt v. Tenney, 17 Colo. 189, 30 Pp 348; 
Denver City Tramway Co. Vv. Carson, 
21 Colo. A, 604, 123 P 680. 

Dak.—Mares v. Northern Pac. R. 
Co.,. 3 Dak. 336, 21: NW 5 -[aff..123 
WU, S-710, 8 SCti 321;.31,-Lx eda 296]; 

Del.—Philadelphia, etc., R. Co. v. 
Buchanan, 25 Del. 202, 78 A 776. 

D; C.—Allis vy. Columbian Univ., 
19 D. C. 270; Harmon v. Washington, 
etc., R. Co., 18 D. C. 255 [mod on 
other grounds TATA S716 7 Lats wSCt 
557, 37 L. ed. 284]. 

Fla.— Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208; Florida East Coast R. 
Co. v. Geiger, 64 Fla. 282, 60 S 753. 

Ga.— Western, étel,, RavCouv. ‘Case 
teel, 138 Ga. 579, 75 SE 609; Williams 
v. Southern R, Co., 126 Ga. QL0e 55 


SE 948. 

Ind.—Pittsburgh, ete., R. Co. v. 
Collins, 163 Ind. 569, 71 NE 661; 
Pittsburgh, etc., R. Co. v.* Reed, 36 
Ind. A. 67, 75 NE 50; Nichols v. Balti- 
more, etc., R. Co., 33 Ind. A. 229, 70 

NE 183, 71 NE 170. 


ian.—-Chicago, etc., R. Co. v. Lee, 
66 Kan. 806, 72 P 266; Burns v. Metro- 
politan: ‘St.0-R. Co; 63 Kans’ 1885/71 
P 244; Moulton y. Aldrich, 28 Kan. 
300. 

Md.—Consolidated Gas, etc., Co. v. 
Rudiger, 151 Md. 226, 134 A 326; 
Vannort v. Chestertown, 132 Mad. 
685, 104 A 113; Gleason v. Suskin, 
110 Md. 137, 72 ‘A 1034; Philadelphia, 
etc., R. Co. v. Hand, 101 Ma. 233, 61 


A 985 
Minn. —Parson v. Lyman, 71 Minn. 


4, 73 NW 634. 

Mo.—Wisele v. Kansas City, (A.) 
237 SW 873; Kile v. Union Electric 
Light, etc., Co., 149 Mo. A. 354, 130 
Ss 

eon, —Haney v. Mutual Creamery 
Co., 67 Mont. 278, 215 P 656; Puckett 
v. Sherman, 62 Mont. 395, 205 P 
250. 
' Nebr. __McGahey vy. Citizens’ R. Co., 
88 Nebr. 218, 129 NW 293; Rapp 
v. Sarpy County, 71 Nebr. 382, 98 


69 LRA 711; 


- NEGLIGENCE 


in the case.14 


of the evidence | defendant.1® 


NW 1042, 102 NW 242, F 

N. C.—Jordan v. Asheville, 112 N. 
C. 7438, 16 SE 760. 

Oh.—-Robison _v. Gary, 28 Oh. St. 


241; Dory v. Sebald, 15 OnNPNS 302. 


Or.—Fora Vv. Umatilla County, 15 
On 3L35. 16) P7338. 
Pa. —'Sopherstein v. Bertels, 178 


Pa. 401, 35 A 1000; Swanwick v. 
Monongahela, 36 Pa. Super. 628. 

Tex.—Houston, ete., R. Co. v. Har- 
ris, 103 Tex. 422, 128 SW 897 [aff 
(Civ. A.) 120 SW 500]; Texas, etc., 
R. Co, v. Rooks, (Commn. A.) 293 
SW 554, 292 SW 536 [aff (Civ.. A.) 
283 SW’ 622]. 

Utah.—Taylor v. Bamberger Elec- 
tric R. Co., 62 Utah 552, 220 P 695; 
Dahlquist v. Denver, etc., HiCor, 52 
Utah 438, 174 P 833; Dimmick v. 
Utah Fuel Co., 49 Utah 430, 164 P 
872; Conway y. Salt. Lake, ete., R. 
Co:, e777 Uitany OL 0,t Loo. bs ooo, LRA 
1916D 1109; Harrington vy. Bureka 
Tat Min. Co.; ti) Utahs.300,; 52-72. 

Va.—Washington, ete, R. Co. v. 
Vaughan, 111 Va. 785, 69 SE 1035. 

Wash.--Romano v. ‘Short Line 
Stage Co., 142’ Wash. 419, 253 P 657; 
Benson v. English Lumber Cox 4 hk 
Wash. 616, 129 P 403; Atwood v. 
Washington Water Power Co., 71 
Wash. 518, 520, 128 P 1065. 

Wis.—Randall v. Northwestern Tel. 
wee 54 Wis. 140, 11 NW 419, 41 AmR 


an may be established by the evi- 
dence of the plaintiff on either di- 
rect or cross-examination.” Atwood 
v. Washington Water Power Co., 
supra. ; 
“If plaintiff's case develops his 
own want of care defendant can take 
advantage of it.’ Murray v. Gulf, 
ete., R. Co., 73 Tex. 2, 6, 11 SW 125. 
[a] Rule applied.—(1) An_ in- 
struction which tends to mislead the 
jury into a belief that evidence of- 
fered on behalf of plaintiff tending 
to prove his contributory negligence 
could not be availed of or considered 
by the jury as aiding defendant in 
establishing this defense, or that the 
defense of contributory negligence 
must be established only by evidence 
adduced by defendant, is erroneous. 
Pittsburgh, etc., R. Co. v. Reid, 36 
Ind. A. 67, 75 NE 50; Missouri, etc., R. 
Co. v. Merrill, 61 Kan. 671, 60 P 819, 
65 Kan. 436, 70 P 358, 98 AmSR 287, 
Gleason v. Suskin, 110 
Md. 137, 72 A 1034; Philadelphia, etc., 
R. Co. v. Hand, 101 Md. 2338, 61 
285; Robison v. Gary, 28 Oh. St. 241; 
Houston, ete., R. Co. v. Harris, 103 
Tex. 422, 128 SW 897 [aff (Civ. A.) 
120 SW 500]; Dahlquist v. Denver, 
etc., R. 'Co., 52 Utah 438, 174 P 833; 
Washington, ete., R. Co. v. Vaughan, 
111 Va. 785, 69 SE 1035; Atwood. v. 
Washington Water Power Co., 71 
Wash. 518, 128 P 1065. See St. Louis, 
ete., R. Co. v. Burrows, 62 Kan, 89, 
61 P 439 (eriticizing an instruction 
having this effect). (2) An instruc- 
tion that, to entitle defendant to a 
verdict on the ground that plaintiff 
was guilty of contributory negligence 
it was incumbent on defendant af- 
firmatively to establish that fact 
from the evidence unless such evi- 
dence appeared from the testimony 
of “plaintiff himself,’ is, as an ab- 
stract proposition of law, incorrect 
for, if it should appear from any 
part of the proof offered in behalf 
of a plaintiff that his own negligent 
act was a proximate or direct cause 
of the injury, he is not entitled to 
recover. Colorado Midland R. Co. v. 
Robbins, 30 Colo. 449, 71 P 3871. 
16.2: S.—Conroy Vi Oregon 
Constr. Co., 23 Fed. 71, 10 Sawy. 630. 
Md.—Gleason v. Suskin, 110 Md. 
187, 72 A 1034; Philadelphia, etc., R. 
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In a: case in which defendant relies 
upon evidence introduced by the plaintiff to estab- 
lish his defense, it is treated precisely as it would 
be treated if that evidence had been produced by 


Co. v. Hand, 101 Md. 233, 61 A 285; 
Baltimore Tract. Co. v. Helms, 84 
Md. 515, 86 A 119, 36 LRA 215. 
Mass. *_ Goodwin v. E. B. Nelson 
Peeters Co., 239° Mass. 232, 132 NE 


Veccuarean ite v.. Weitherick, 22 
Minn. 152. 

Miss.— McMurtry Vv. Louisville, 
etc., R. Co.; 67 Miss. 601, 7 S 401; 


Vicksburg v. Hennessy, 54 Miss. 391, 
28 AmR 354. 

Nebr.—Rapp v. Sarpy County, 71 
Nebr. 382, 98 NW 1042, 102 NW 242. 

Or.—Gentzkow v. Portland R. Co., 
54 Or. 114, 102 P 614, 135 AmSR 821; 
Pereira v. Star Sand Go, 6r * Or, 477, 
94 P 8385; Jackson y. Sumpter Valley 
Re, Co,, 50 Or. 455, 93 P 356; Tucker 
vy. Northern Terminal Co.; 41 Or. 82, 
68 P 426; Ford v. Umatilla County, 
L5,. Oxt 313, 16 P 383; Scott v. Oregon 
a Cuc.. Co., 14 Or. 211, 13-P 98. 

“OF course, the plaintiff fails to 
make out a cause of action against 
the defendant if, in attempting to 
prove negligence of the defendant, he 
proves his own negligence.” Hill v. 
Minneapolis St. R. Co., 112 Minn, 503, 
505, 128 NW 831 [quot Mellon v. 
Great Northern R. Co., 116 Minn. 449, 
134 NW 116, AnnCas1913B 843]. To 
same effect Bromley v. Birmingham 
Mineral R. Co., 95 Ala. 397, 11 S 341. 

13. Dewald v. Kansas City, etc., R. 
Co., 44 Kan. 586, 24 P 1101; Phila- 
delphia, etc., R. Co. v. Hand, 101 Md. 
233, 61 A 235; Taylor v. Bamberger 
Electric R. Co., 62 Utah 552, 220 P 
695; Atwood v. Washington Water 
tence COZsTTLYsLWwWashl 543, 228: 

[a] Rule applied.—(1) An instruc- 
tion is bad which assumes. that con- 
tributory negligence must be estab- 
lished by evidence introduced by de- 
fendant. Atwood v. Washington Wa-. 
ter Power’ Co., 71 Wash. 518, 128 P 
1065. (2) An instruction that, if de- 
fendant relies upon the defense that 
plaintiff was guilty of negligence, 
that fact must be proved by defend- 
ant by preponderating testimony, is 
erroneous. Gleason v. Suskin, 110 
Md. 137, 72 A 1084, 

Burden on defendant of adducing 
evidence see supra § 749. 

14. Vertrees v. Gage County, 81 
Nebr. 213, 216, 115 NW 863; Rapp v. 
Sarpy County, 71 Nebr. 382, 98°" NW 
1042, 102 NW 242; Moody v. Osgood, 
54 N. Y. 488 [aff 60 Barb. 644]. 

“Plaintiff is not required to stand 
or fall by his own testimony. He is 
entitled to the benefit of all of the 
evidence in the case. He might give 
testimony himself which would tend 
to show contributory negligence suf- 
ficient to warrant a jury in finding 
him guilty of contributory  negli- 
gence; yet, if the other evidence in 
the case fully explained his apparent 
contributory negligence, he would be 
entitled to the benefit of that evi- 
dence, and the court is without power 
to deprive him of it.” Vertrees v- 
Gage County, supra. 

15. Harmon v. Washington, etc., 
RisCoy 18) Di. C.2:265)112590 Fmodison 
other grounds 147 U. S. 571, 13 SCt 
557, 37 L. ed. 284]; Houston, ete., R. 
ae. Vv. Harris, 103 "Tex. 422, 128 SW . 

“It may be said to be weighed by 
the jury as his evidence.’ Harmon 
v. Washington, etc., R. Co., supra. 

[a] The mere fact that plaintiff's 
testimony tended to show that he 
was negligent goes no further toward 
maintaining the issue tendered by an 
answer setting up contributory negli- 
gence than would evidence of equal 
weight and ya el produced by 
defendant. Rapp v. Sarpy peri: 
wha pana 382, 98. NW 1042, 102 NW 
24 
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[§ 845] (6) Last Clear Chance. 


trine of last clear chance is an element in the case, 
all the issues of fact upon which the doctrine is 
based'* must be established by a preponderance of 
the evidence,!? such, for example, as the fact that 
the person injured was in a situation of danger’® 
and was so situated that the peril could or should 
have been discovered in time to avert the accident,’ 
and the jury are not a liberty to estimate the proba- 
bilities in that regard without substantial proof.?° 
Where the fact of defendant’s actual knowledge of 
the danger is an essential requisite to the applica- 
tion of the doctrine,?! it must be established by a 
preponderance of the evidence;?? and while it has 


been held that actual discovery 


party’s perilous situation may be established by 
circumstantial evidence,?* the circumstances must be 
such as fairly to warrant the inference that there 
was an actual discovery or actual knowledge of the 


perilous situation.”* 


[§ 846] (7) Imputed Negligence.” 
on to warrant the application of the doctrine of im- 
puted negligence”* must be established by a prepon- 


derance of the evidence.?? 


[§ 847-849] g. Comparative Negligence. 
termining facts bearing upon the applicability of 
the doctrine of comparative neglience,”* the ordi- 
nary rules as to the weight and sufficiency of evi- 


dence have been applied.”® 


See supra §§ 539-545. 

17. Zitnik v. Union Pac. R..Co., 91 
Nebr. 679, 136 NW 995; Plinkiewisch 
v. Portland R., ete., Co., 58 Or. 499, 
115 P 151; Virginia R., .ete., Co. v. 
Leland, 143 Va. 920, 129 SE 700; 
Green v. Ruffin, 141 Va. 628, 125 SE 
742, 127 SE 486; Washington, etc., 
R. Co. v. Thompson, 136 Va. 597, 118 
SE 76; Meanley v. Petersburg, etc., 
R. Co., 133 Va. 173, 112 SE_800. 

[a] Evidence held insufficient. — 
Jones v. St. Louis, ete, R. Co., 96 
Ark. 366, 131 SW 958; Chicago, etc., 
R. Co. v. Bunch, 82 Ark. 522, 102 SW 
369 (in both of which trespasser on 
railroad tracks was struck by en- 
gine); Zitnik v. Union Pac. R. Co., 
91 Nebr. 679, 136 NW 995 (railroad 
trackman killed by switch engine); 
Plinkiewisch v. Portland R., etc., Co., 
58 Or. 499, 115 P 151 (pedestrian 
struck by street car); Virginia R., 
etc., Co. v. Leland, 143 Va. 920, 129 
SE 700 (collision between street car 
and rear of truck); Green v. Ruffin, 
141 Va, 628, 125 SE 742, 127 SE 486 
(pedestrian injured by automobile 
while crossing street in middle of 
block); Washington, ete, R. Co. v. 
Thompson, 136 Va. 597, 118 SE 76 
(collision between street car and 
automobile); Hendry v. Virginia R., 
ete., Co, 130 Va. 282, 107 SE 715 
(pedestrian struck by street car). 

18. Zitnik v. Union Pac. R. Co., 91 
Nebr. 679, 1386 NW 995. 

19. Zitnik v. Union Pac. R. Co., 


upra. 
20. Zitnik«v:: Union Pac. R., Co., 
supra. 
21. Knowledge and appreciation of 
plaintiff’s peril see supra §§ 541-543. 
22. Richmond, etc., R. Co. v. Did- 
zoneit, 1 App. (D. C.) 482. ° 
{a] Evidence held insufficient. — 
Richmond, etc., R. Co. v. Didzoneit, 
1 App. (D. C.) 482 (injury by train 
to boy asleep near railroad track). 
23. Galveston, ete, R. Co, v. 
Price, (Tex. Commn. A.) 240 SW 524 
[rev (Civ. A.) 222 SW_ 628]. 
24. Galveston, etc., R. Co. v. Price, 


upra. ‘ 
3 [a] Evidence held insufficient to 

warrant inference.—Galveston, etc., R. 
Co. v. Price, (Tex. Commn, A.) 240 SW 
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ductor chargeable therewith. 


‘year-old boy sent on errand), 


NEGLIGENCE 


Where the doe- 


eral. 


of the injured 


Facts relied 


lowing sections. 


Persons liable.17 
son committing the negligent act;18 of defendant’s 
direction or control over the person guilty of the 
negligent act;1® of the existence of a partnership,?° 
or of other facts affecting the liability of defend- 


In . de- 


[$§ 845-851 


[§ 850] J. Trial*—1. In General. .General rules* 
apply in the trial of actions to recover damages 
for injuries caused by the negligent act of an- 
other,? including matters relating to questions of 
‘law and fact,? and instructions to the jury.* “Ques- 

tions relating to notice of trial and preliminary pro- 

- ceedings,® dockets, lists, and calendars,® the course 
and conduct of the trial in general,’ and the re- 

ception of evidence,® are treated elsewhere. 

[§ 851] 2. Questions of Law and Fact—a. In Gen- 

As in trials generally,® questions of law in 
the trial of negligence actions are for the deter- 
mination of the court,!® while it is the exclusive 
provinee of the jury to decide all questions of fact."? 
It is for the court to decide whether the allega- 
tions of the declaration make a cause of action,” 
and the legal sufficiency of the evidence to take the 
case to the jury.'3 
whether the facts relied on have been proved.'* 
Questions of law and fact as depending upon the 
nature and state of the proof, or with reference 
to particular facts and issues,!® are treated in fol- 


It is for the jury to decide 


Issues of identity of the per- 


ants sued jointly;** of responsibility as between 


524 [rev (Civ. A.) 222 SW 628] (pe- 
destrian struck at railroad crossing). 

25. Imputing contributory negli- 
gence to occupants of motor vehicles 
see Motor Vehicles §§ 954-963. 

26. See supra §§ 573-594. 

27. See cases infra this note. 

[a] Evidencé held to show: (1) 
That a wife in driving a car was not 
an agent for the husband so as to 
make her contributory negligence im- 
putable to him. Stoeckle v. St. Louis, 
etc., R. Co., 214 Mo. A. 124, 258 SW 
58. (2) That the driver of a wagon 
was in sole charge thereof so as not 
to make his negligence imputable to 
a person riding therein. Nonn_ v. 
Chicago City R. Co., 232 Ill. 378, 83 
NE 924, 122 AmSR 114. (3) That a 
fireman placed himself entirely in 
the care of those in charge of a fire 
truck so as to render him chargeable 
with their negligence. Donoghue v. 


Holyoke St. Co., 246 Mass. 485, 
141 NE 278. 
{[b] Evidence held insufficient to 


show that motorman of a street car} 


was negligent so as to make the con- 
Ford 
v. Hines, 237 Ill. 463, 86 NE 1051. 
[c] Evidence held 
show that parent or custodian was 
not negligent.—(1) Generally. Rosen- 
berg v. Zeitchik, 52 Misc. 153, 101 
NYS 591 ‘(where child was injured 
while passing through father’s store 
in defendant’s building which, al- 
though under repair, constituted the 
only entrance from street to rooms 
in which he lived); Rodriguez v. Her- 
manos, 13 Porto Rico 344 (eleven- 
2) 
In actions for injuries to childsen 
while on the street. Morgan vy. Aroos- 
took Valley R, Co., 115 Me, 171, 98 
A 628 (by street railroad); Pinto v. 
Brennan, 254 Mass, 298, 150 NE 86 
(where automobile struck child about 
three years old while accompanied by 
his brother seven years of age); 
Sughrue v. Bay State St. R: Co., 230 
Mass. 863, 119 NE 660 (where street 
railway injured child two and one- 
half years of age while in custody 
of her six-year-old sister); Norris v. 
Anthony, 193 Mass, 225, NE 258 
(by truck); Simon v. Metropolitan St. 


*By S. Boyp DARLING (§§. 850-950). 


sufficient. to}. 
| Wright, 


‘Hemler, 


R. Cq., 231 Mo. 65, 132 SW 250, 140 
AmSR 498 (by street car); Lamb v. 
Farrell, 125 Misc. 148, 209 NYS 365 
(where automobile struck child sent 
to school in custody of elder brother). 

28. See supra §§ 595-599. 

29. See cases infra this note. 

[a] Evidence held insufficient.— 
Gartner v. Chicago, etc., R. Co., 114 
Nebr. 458, 207 NW 9387; Stanley v. 
Chicago, ete., R. Co.; 113 Nebr. 280, 
202 NW 864; Seiffert v. Hines, 108 


Pree oa ie NW 108. 

° ee Trial [88 Cyc 1238]. 

2. See infra §§ 850-950. 4 
3. See infra §§ 851-898. 
4 See infra §§ 909-942. 
5. See Trial [38 Cye 1267]. 
6. See Trial [38 Cyc 1278]. 
7. See Trial [38 Cyc 1296]. 
8 See Trial [38 Cye 1326]. 
9. See Trial [38 Cyc 1511]. 
10. See infra §§ 852—898. 
11. See’ infra §§ 852-898. 


12. Whitfield v. Louisville, ete. R 
Co., 7 Ga. A. 268, 66 SE 973. ‘See also 
aie} [38 Cy cr bL2y: Beaiaive 

entral Dist., ete., Tel. Co, v 
Otis El. Co., 54 Pa.’ Super. 649. Seo 
Trial [38 Cyetbieqeo ts oe ba eee 

enver City Tramwa 

47. Colo. 366, 107 Te ford: 
Craney v: Schloeman, 145 Tll. A. 313 
(att, 240 Ill. 602, 88 NE 1046]. " 

5 ee infra 8538— : — s 
S180, §§ 858-857; 859 862; 

16. ee infra §§ 863-875: 881— 

17. Instructions see infra § B10 

18. Pryor v. Murnane, 82 Conn. 48 
72 A 571; Murphy v. Ley, 210 Mass’ 
371, 96 NE_ 1030; Quatfasel y., New 
York, ete, R. Co., 151 App. Div. 61 
135 NYS 165; Pearson v. Bhrich, 148 

pp. Div. 680, NYS 273. ‘ 
a ose Ate: 15267). i Dar are 

. utchings v. Vacca, 224 
269, 112 NE 652. See also eeu 
§ 731; Master and Servant § 1592 

20. Bessemer Coal, etc. Co ‘v 
Doak, 152 Ala. 166, 44 S’ 627, 13 
LRANS 389; Bessemer Coal, etc.. Go 
v. Doak, 151 Ala. 670, 44 $631.” See 
also Partnership [30 Cyc 593]. 

21. Potomac Electric Power Co. v. 
ville fa mate oe eae is Kes 
; fete, Col ty. 

198 SW 745. Bata eg oe 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 851-852] 


employer and independent contractor for injuries 
to a third party,?? or between a general contrac- 
tor and subcontractor ;?* of the existence of a lease 
as affecting the liability of the alleged lessee for 
defects in the leased premises,?* are for the jury 
on conflicting or inconclusive evidence. 
sues are for the court where the facts are not in 
dispute and the evidence conclusive.”® 
any evidence that would justify a finding that the 
negligent act causing the injury was the act of de- 
fendant or his agents, that issue should be submitted 
If there is no evidence warranting 


to the jury.?® 


22. Sutton v. Otis El. Co., (Utah) 
249 P 4237; Berg v. Otis El. Co., 64 
Utah 518, 231 P 832. 5 

[a] Elevator installation.—Negli- 
gence of an independent contractor 
for injuries resulting from a defect 
in elevator installation after it had 
been accepted is for the jury. Sutton 
v. Otis Bl. Co., ‘(Utah) 249 P 437; 
Berg v. Otis El. Co., 64 Utah 518, 231 
P 832. 

Action against employer: 

By servant of independent contractor 
see Master and Servant § 1597. 
By third person for injury caused by 

independent contractor see Master 

and Servant § 1595. 5 

23. Maguire-Penniman Co. v. Lom- 
bard, 195 Fed. 477, 115 CCA 387; Hal- 
perin v. Magoba Constr. Co., 218 App. 
Div. 169, 218 NYS 15. 

Relation of parties in employment 
eases see Master and Servant § 1304. 

24. Koehler v. Te Salle Turn 
Verein, 187 Ill. A. 340. 

25. Kruly v. Sprung, 121 NYS 223 
(absence of evidence of defendant’s 
control over causes of injury). 

26. Huber v. Ehlen, (Mo. A.) 253 
SW 184; Manning v. Hogan, 78 N. Y. 
615 mem. es 

[a] Rule applied where plaintiff 
was struck by plaster from the roof 
of a building and the _ evidence 
showed that only workmen of de- 
fendant were at work on the roof at 
that epee v. Ehlen, (Mo. A.) 
253 SW. 184. 

27. Jackson v.’ Ross, 1 Ga. A. 192, 
57 SE 913; Walkden v. Carbon Coal 
Co., (lowa) 171 NW 684; Chesapeake, 


ete., R. Co. v. Rogers, 193 Ky, 571, 
237 SW 18; Cohen v. Goodman, 133 
NYS 357. 

28. In case of dangerous instru- 
mentalities, places, etc. see infra §§ 
887-898. 

29. See supra § 1. 


30. U. S.—Grand Trunk R. Co. vy. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485; King v. Cleveland, 28 Fed. 
835; Fuller v. Citizens’ Nat. Bank, 15 
Fed. 875. 

Cal.—Elizalde v. Murphy, 11 Cal. A. 
32, 103 P_904. 

Colo.—Denver City Tramway Co. 
v. Wright, 47 Colo, 366, 107 P 1074. 

Conn.—Derwort v. Loomer, 21 
Conn, 245, . 

Del.—Short v. Philadelphia, etc., R. 
Co., 23 Del. 108, 76. A 363; Wilming- 
ton City R. Co. v. White, 32 Del. 363, 
66 A 1009. % 
etc., 


Ida.—Wheeler v. Oregon R., 

Co., 16 Ida. 375, 102 P 347. 

Ind.—Pittsburgh, etc., R. Co. v. Ar- 
nott, 189 Ind. 350, 126 NE 13; Indian- 
apolis Tract., etc., Co. v. Miller, 179 
Ind. 182, 100 NE 449. 

Ky.—Dolfinger v. Fishback, 12 
Bush 474. . 

Md.—Geiselman v. Schmidt, 106 
Md. 580, 68 A 202. 

Mass.—Burke v. Cook, 246 Mass. 
518, 141 NE 585. 

Mich.—Snyder v. King, 199 Mich. 
845. 165 NW 840. 

Miss.—McMurtry v. Louisville, etc., 
R. Co., 67 Miss. 601, 7 S 401. 
'Mo.—Mueller v. Holekamp, (A.) 260 
SW 118; Butts v. Gaar-Scott, 164 Mo. 
A, 807, 145 SW 120. 

Nebr.—Rocha v. Payne, 108 Nebr. 
246, 187 NW 804; Whitlow v. Mis- 
souri Pac. R. Co., 94 Nebr. 649, 143 
NW 941; Nocita v. Omaha, ete. R. 


NEGLIGENCE 


jury.?7 
These is- 


If there is 


Co., 89 Nebr. 209, 181, NW 214. . 

N. Y.—Isham v. Post, 141 N. Y. 100, 
35 NE 1084, 38 AmSR 766, 23 LRA 
90; Totten v. Phipps, 52 N. Y. 354; 
Purvis v. Coleman, 14 N. Y. Super. 
321 [aff 21 N. Y. Li1J. 

N. C.—Nichols v. Champion Fibre 
Co., 190 N. C. 1, 128 SE 471; Gibbon 
v. Lamm, 183 N. C. 421, 111 SE) 618; 
Elon College v.. Elon Banking, etc., 
Co.,, 182 (N.C. 298,109 SHr6\ 4% ALR 
1205; Jones v. American Warehouse 
Co.,:138 N. C. 546, 51 SE 106. 

Oh.—Cleveland, ete., R. Co. v. El- 
liott, 28 Oh. St. 340; Jenkins v. Little 
Miami R. Co., 2 Disn, 49. 

Okl.—Prickett v. Sulzberger, 57 
Okl. 567, 157 P 356; Interstate Com- 
press Co. y. Arthur, 155 P 861; Little- 
john v. Midland Valley R. Co., 47 Okl. 
204, 148 P 120. 

Or.—Rook v. Schultz, 100 Or. 482, 
198 P 234. 

Pa.—West Chester, etc, R. Co. v. 
McElwee, 67 Pa. 311. ; 

Ss. C.—Lundy v. Southern Bell Tel., 
etc., Co., 90 S. C. 25, 72°SE 558; 'Tur- 
byfill v. Atlanta, etc., Air Line R. Co., 
83 S..C. 325, 65 SE 278; Couch v. 
Charlotte, etc., R. Co., 22S. C.. 557. 

Yenn.—Whirley  v. Whiteman, 1 
Head 610. 

Tex.—Texas Midland R, Co. v. But- 
ler, (Civ. A.) 207 SW 344; San An- 
tonio Brewing Assoc. v. Wolfshohl, 
(Civ. A.) 155 SW 644; Dallas Cons. 
Electric St. R. Co. v. Chambers, 55 
Tex. Civ. A. 331, 118: SW 851;:Thomp- 
son v. Galveston, ete., R. Co., 48 Tex. 
Civ. A, 284, 106 SW 910. 

Vt.—Trow v. Vermont Cent. R. Co., 
24 Vt. 487, 58 AmD 191. 

Va.—Cardwell v. Norfolk, ete. R. 
Co., 114 Va. 500, 77 SE 612; Roanoke 
R., etc., Co. v. Young, 108. Va. 7838, 62 
SE 961, 15 AnnCas 946. 

W. Va.—Chambers. v.. Princeton 
Power Co., 93 W. Va. 598, 117 SE 480, 
29 ALR 1041; Washington v. Balti- 
more, ete., R. Co., 17 W. Va. 190. 

31. See infra text and notes 47-51. 

32. U. S—New York, etc., SS. Co. 
v. Guanica Centrale, 231 Fed. 820, 145 
CCA 640; Cour d’Alene Lumber Co. 
v. Thompson, 215 Fed. 8, 131 CCA 
316, LRA1915A 731; Bush v. Hunt, 
209 Fed. 164, 126 CCA 112; Standard 


Steel Car Co. v. McGuire, 161 Fed. 
527, 88 CCA 469. 
Ala.—Tennessee Coal, etc., Co. v. 


Spicer, 206 Ala. 141, 89 S 293; Pantaze 
v. West, 7 Ala. A. 599, 61.S 42, 

Cal.—Elizalde v. Murphy, 11 Cal. 
A, 32, 103 P 904. 

Colo.—Kent Mfg. Co. v. Zimmer- 
man, 48 Colo. 388, 110 P 187; Colo- 
rado Midland R. Co. v. Brady, 45 
Colo. 2038, 101 P 62; Farrier vy. Colo- 
rado Springs Rapid Transit R. Co., 42 
Colo. 331, 95 P 294, 126 AmSR 158; 
Colorado Fuel, etc., Co. v. Gardner, 
21 Colo, A. 273,121. P 680, 

Del.—Short v. Philadelphia, etc., R. 
Co., 28 Del. 108, 76 A 38638; Wilming- 
ton City R. Co. v. White, 22 Del. 363, 
66 A 1009. 

D. C.—Glaria v. Washington South- 
ern R. Co., 30 App. 559. 

Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla, 286, 638 S 433, LRA 
1916C 1208. 

Ga.—Western, etc., R. Co. v. York, 
128 Ga. 687, 58 SE 183; Bass: v. 
Southern Enterprises, Inc., 32 Ga. A. 
399, 123 SE 753; Burton v. -Wadley 
Southern R. Co., 25 Ga. A. 599, 103 
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an inference that the instrumentality causing the 
injury belonged to, or was under the control of, 
defendant, the case must be withdrawn from the 


[§ 852] b. Defendant’s Negligence?*—(1) In Gen- 
eral. Negligence, that is, a failure to comply with 
some duty of care owed by one to another,?® is 
a mixed question’of law and fact, of standards of 
care and compliance therewith,*® involving the pre- 
liminary question as to whether defendant owed 
any duty of care to plaintiff,31 and leaving it for 
the jury to decide the ultimate facts of negligence,?? 


SE 881; Georgia R., etc., Co. v. Ryan 
24 Ga.<A. 288, 100° SE 713; ater as 
tional Cotton Mills v. Webb, 22 Ga. A. 
309, 96 SE 16; Central of Georgia R. 
Co. v. Macon R., etc., Co., 20 Ga. A. 


548, 93 SE 170; Chandler vy. Schofield, 


12 Ga. A. 681, 78 SE 49: Southern 
Cotton Oil Co. vy. Gladman 

259, 58 SE 249, Onaaun thee 
_iil.—Kennedy v, Swift, 234 Ill. 606, 
85 NE 287, 123 AmSR 113; Berkowitz 
V. Chicago Terminal Transfer R. Co., 
234 Ul. 450, 84 NE 1058 [aff 137 Il. 
A. 95]; Illinois Southern R. Co. v. 
Hayer, 225 111. 613, 80 NE 316; Hut- 


‘son v. Flatt, 194 Ill. A. 29; Kowalski 


v. Kelley, 183° 111, A: 313; Lowe v. 
Alton Baking, ete., Co., 158 Ill, A. 
458; Craney v. Schloeman, 145 Ill. A. 
313 [aff 240 Ill. 602, 88 NE 1046]; 
Cooke Brewing Co. v. Ryan, 125 Til. 
A..597 [aff 223 Ill. 382, 79 NE 132]: 

Ind.—Decatur vy. Eady, 115 NE 577: 
Cleveland, etc., R. Co. v. Means 59 
Ind. A. 383, 104 NE 785, 108 NE 375; 
Virgin v. Lake Erie, eteé.,: R.i Co37b5 
md: a aut 1 pes 500; Cleveland, 

pits <OOL We oughland, 44 Ind. A, 
73), 85 NE 369, 88 NE Bab wel he te 

owa.—Fisher vy. Cedar Rapids, 4 
R._ Co. 177 Towa 406, 157 NW 86000” 

y.—Green v. Burn 
156 SW 1029. Sar eae 

La.—Boylan v. New Orleans Rs; 


.ete., Co., 139 La. 185, 71 S 360, Ann 


Cael eree 287. 
o.—Butts v. Gaar-Sco 
A. 307, 145 SW 120, asa 
ebr.—Whitlow v. Missouri Pac. 
R. Co., 94 Nebr. 649, 143 NW 941; 
Nocita v. Omaha, etc, R. Co., 89 
Nebr. 209, 181 NW 214, 
N. J.—Kerner v. Zerr, 135 A 86:6 ; 
Fagan v. Central R. Co., 94 N. J. I. 
Esler 111 oe a Nr pegansky v. West 
rsey; 2etc,, AR. Co.). 85 IN, Jey L. 
88 A 4088. pe tean te 

. C.—Nichols v, Champion Fibr 
Com 13,0 Ne Gest, e2's Si 471: Bion 
N. C. 298, 109 SE 6, 17 ALR 1205. 

Okl.—Phillips y. Classen, 93 Okl. 
College vy. Elon Banking, ete Cosy Hee 
82, 219 +E 708; Cushing. v. Stanley, 68 
Okl. 155, 172 P 628; Ponea City Ice 
Co. v. Robertson, 67 Okl. 86, 169 P 
1111; Prickett v. Sulzberger, 57 Okl. 
567, 157 P 356; Smith v. Acme Mill- 
tng. 9018 2 Oks ate. 126 P 190. 

r.—Rook y. Schultz, 100 n 
198 P 234, Capi 

Pa.— Kopochik vy. 
Coal Co., 245 Pa. 489, 91 A 845. 

S. C.—Lundy v. Southern Bell Tel., 
etce., Co., 90 S.C. 25, 72 SE 558; Tur- 
byfill v. Atlanta, ete., Air Line R. Co., 
83,S..C. 325, 65 SH,278, 

Electric St. R. Co. v. Chambers, 55 
<Civ. A.) 159 SW 132; Dallas Cons. 

Tex.—Cobb Brick Co. v. Lindsay, 


(Civ. A.) 277 SW 1107; Luten v. Mis-. 


souri, ete:, R:,Co.,.. (Civ. A.) 184 Sw 
798; Bennett v. Gulf, : 
Tex. Civ. A. 331, 118 SW 851; Texas 
etc., R.:Co, vs Stoker,.52 Tex. CivasA, 
433, 115 SW 910. 

Vt.—Morris v. Trudo, 83 Vt. 44, 74 
A 387, 25 LRANS: 83. 

Wash. — Larsen v. 
49 Wash, 134, 94 P 9 

W. Va.—Chambers vy. Princeton 
Power Co., 93 W. Va. 598, 117 SE 480, 
29 LRA 1041. 

Wyo.—Chicago, ete., R. Co. v. Cook, 
18 Wyo. 48, 102 P 657. 

Where last clear chance doctrine is 
invoked see infra § 875, 


Sedro-Woolley, 
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subject to the exceptions 


under all circumstances, 


ligence as matter of law.*° 


83. See infra this section; and §§ 
853-857. 

34 See also infra §§ 855-857. 

$5, Us) S.— Texas, etc,, BR. Co.9 v. 
Watson, 190 U. S. 287, 23 SCt 681, 47 
L. ed. 1057; Chalmers v. Kolb, 9 F. 
(2d) 924. 

Ala.—Southern R. Co. v. McGowan, 
149 Ala. 440, 43 S 378. 

Cal.—Bilton v. Southern Pac. R. 
Co., 148 Cal. 443, 88 P 440; Burns v. 
Dunham, etc., Co., 148 Cal. 208, 82 P 
959; Adamson vy. San Francisco, 66 
Cal, A. 256, 225 P 875; Maxwell v. 
Fresno City R. Co., 4 Cal. A. 745, 89 
Pesos 

Colo.—Pueblo v Smith, 57 Colo. 500, 
143 P 281; Williams v. Sleepy Hollow 
Min. Co., 37 Colo. 62,.86°P 387, 7 
LRANS.-1170, 11 Ann€as 111. 

Conn.—Bunnell y. Waterbury Hos- 
pital, 103 Conn. 520, 131 A 501. 

Fla.—Pensacola; etc., SS. Co. v. 
Austin, 63 Fla. 241, 58 5S 611. ; 

Ga.—Augusta R., ete., Co. v. Smith, 
121 Ga. 29, 48 SE 681; Robert Portner 
Brewing Co. v. Cooper, 116 Ga. 171, 
42 SE 408; Savannah, etc., R. Co. v. 
Evans, 115 Ga. 315, 41 SE’ 631, 
AmSR 116;. Western, etc., R. Co. v. 
Vaughan, 113 Ga. 354, 38 SH 8651; 
Hicks v. Southern R. Go., 23 Ga. A. 
594, 99 SE 218 [aff 149 Ga. 713, 101 
SE 798]. 

Ill.— Chicago, etc., R.. Co. v. Scates, 
90 Ill. 586; Mueller Grain Co. v. Chi- 


? 


Gago; etc, R: Co., 200, "Els Al’347; 
Kerins vy. Anderson, 175 Ill. A. 377. 
Ind. — Haskell; ete:,- Car » Co. Vv. 


Przezdziankowski, 170 Ind. 1, 838 NE 
627, 127 AmSR 352, 14 URANS 
972. 

Iowa.—Arenscield v. Chicago, etc., 
R. Co., 128 Iowa 677, 105 NW 200; 
Hofacre v. Monticello, 128 Iowa 239, 
103 NW 488. 

Kan.—Johnson v. Veneman, 75 Kan. 
28, (89 P2677. 

Ky.—Troutman y. Louisville, etc., 
R. Co., 179 Ky. 145, 200 SW 488; Cin- 
cinnati, etc., R. Co. v. Harrod, 132 
Ky. 445, 115 SW 699; Illinois Cent. R. 
Cow: urphy, 123 Ky. 787, 97 SW 
729.30: KyL .93,°11 RAN , 352%. 
Louisville R. Co. v. French, 71 SW 
486, 24 KyL 1278. 

Mass.—Rubinovitch v. Boston El. 
R. Co., 192 Mass. 119, 77 NE 895. 

Mich.—Kangas v. Champion Iron 
Co.,, 228 Mich. 237, 199 NW 616. 

Minn.—Carlstrom v. North Star 
ea Co., 1388 Minn. 151, 164 NW 
661. 

Mo.—Stone v. Missouri Pac. R. Co., 
293 SW 367. 

Nebr.—Chicago, etc., R. Co. v. Har- 
ley, 74 Nebr. 462, 104 NW 862. 

N. J.—Hummer v. Louk Valley 
Ra.Cos, UDAING SD, le P08 OT AN YOO L: 
Sharpe v. Public Serv. R.:.Co., (Sup.) 
137 A 526. 

N. Y.—Solomon v. Manhattan R. 
Co., 103 N. Y. 487, 9 NE 430, 57 AmR 
760; Devlin v. Smith, 89 N. Y. 470, 
42 AmR 3811, 11 AbbNCas 322 [mod 
25 Hun 206]; Phelps v. Erie R, Co., 
134% App}. Div. 729, 129 "NYS 141; 
Denny v. Strauss, 109 NYS 26. 

Okl.—Buss v. Chicago, etc., R. Co., 
77 Okl. 80, 186 P,729; Chicago, etc., 

z . Pitchford, 44 Okl. 197, 143 
P 1146 


Pa.—Stehle v. Jaeger Automatic 
Mach: Co., 225 Pa, 348,°74 A 215, 1338 
AmSR 884; Newhard v. Pennsylvania 
R. Co., 153 Pa. 417, 26 A 100,19 LRA 
563 [cit Arnold v. Pennsylvania R. 
Co, 11d Ra. 135978 2AN213 929 Aa SR 


hereinafter 
Where the standard of care is fixed and the meas- 
ure of duty is defined by the law and is the same 
and where compliance 
therewith is proved or disproved by uncontradicted 
evidence or undisputed facts from which only one 
inference can reasonably be made,** the court may 
declare defendant to be guilty or not guilty of neg- 
Cases, where the stand- 
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542]; Philadelphia, 
West Chester, 


Stinger, 78 Pa. 219; 
ete., R. Co. v. McElwee, 67 Pa. 311; 
Pennsylvania Canal Co. v. Bentley, 
66 Pa. 30; Empire. Transp. [Ofc Apa 
Wamsutta Oil Refining, ete., Co., 63 
Pa. 14, 3 AmR 515; Glassey v. Hes- 


tonville, etc., Pass. R. Co., 57 Pa. 1724; | 


Martin v. Philadelphia, 54 Pa. Super. 
563; Bensing v. Peoples Hlectric St. 
R. Co., 9 Pa. Super. 142; Pittsburgh, 


ete., Pass. R. Co. y. Kane, 4 Pa. Cas. | 


ate 6 A 845. 
249, 58 SE 766. 

Tex.—Texas, ete., R..Co. v. Mur- 
phy, 46 Tex. 356, 26 AmR 272; Baker 
v. Loftin, (Commn. A.) 222 SW_ 195 
[rev . (Civ. A.) 198 SW. 159]; Gulf, 
etc., R. Co. .v. Whitfield, (Civ. A.) 206 
SW 380; St. Louis, etc., R. Co. v. 
Paine, (Civ. A.) 188 SW 1033; Mel- 
lody v. Missouri, ete., R. Co., 58 Tex. 
Civ. A. 461; 124 SW 702. 

Va.—Virginia. Irons sere «Co, 
Hughes, 118 Va. 731, 88 SE 88. 

Wis.—Routt v. Look, 180 Wis. 1, 
191 NW. 557, . 

Ont.—Hanna v. Canadian Pac. R. 
Co., 11 OntWR 1069. 

[a] Allowing house to be infected 
with smallpox. Mellody v. Missouri, 
etc., R. Co., 58 Tex. Civ. A. 461, 124 
SW 702. 

[b] ' Construction of ditch for a 
county across a pasture. Carlstrom 
v. North Star Concrete Co., 138 Minn. 
151, 164 NW 661. 

[ec] Failure to discover condition 
of tree on farm, where branch fell 
and killed plaintiff’s intestate. Chal- 
mers v. Kolb, 9 F. (2d) 924. 

{d] Fall of barrel of resin on a 
woman in a place where she had no 
right. to be. Pensacola, etc., SS. Co. 
v. Austin, 63 Fla. 241, 58 S 611. 

[e] Removing machinery by pur- 
chaser from seller’s premises. Kangas 
v. Champion Iron Co., 228 Mich. 237, 
199 NW 616. 

[f] Selection of subcontractor to 
build a seaffolding. Devlin v. Smith, 
89 N. Y. 470, 42 AmR 3811, 11 AbbN 
Cas 322 [mod 25 Hun 206]. 

se. U. S.—Fuller v, Citizens Nat. 
Bank, 15 Fed. 875. 

Conn.—Nolan vy. New York,-etc., R. 
Co., 53 Conn. 461, 4 A 106. 

Ga.—Lime-Cola Bottling Co. v. At- 
lanta, etc., R. Co., 34 Ga. A. 108, 128 
SE 226. 

Md.—Cumberland, Rit Cow ays 
State, 37 Md. 156. 

N. Y.—Knight v. Lanier, 69 App, 
Div. 454, 74 NYS 999. 

Va.—Norfolk, ete., R. Co. v. Burge, 
84 Va. 63, 4 SE 21. 

37. See cases infra note 88. 

38. U. S—McCabe, etc. Constr. 
Co. ‘v. Wilson, 209 U. S, 275, 28 Sct 
558, 52 L. ed. 788; Davidson SS. Co. 
v. U. S., 205 U. S. 187, 27 SCt 480, 51 
L. ed. 764; McDermott v. Severe, 202 
U.S. 600,'26 SCt 709, 50 ‘L. ed.’ 1162; 
The New World v. King, 16 How. 469, 
14 L. ed. 1019; Bowman-Hicks Lum- 
ber Co. v. Robinson, 16 F. (2d) 240; 
New Jersey Standard Oil Co. v. De 
Vries, 3 F. (2d) 852; Pacific Hard- 
ware, etc., Co. v. Monical, 205 Fed. 
116, 128 CCA 348; Columbia Box, ete., 
Co. v. Drown, 156 Fed, 459, 84 CCA 
269; New England Tel., etc., Co. v. 
Butler, 156 Fed. 321, 84 CCA 217; 
Castner Electrolytic Alkali. Co. v. 
Davies, 154 Fed. 938, 83 CCA 510; 
Pullman Co. v. Haight, 151 Fed. 1009, 
$1 CCA 287; Omaha Water Co. vy. 


etc., 
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ard of care is fixed, go to the jury only where the 
evidence of compliance rests on contradictory evi- 
dence or upon disputed facts.*¢ 
standard of duty is not fixed, but variable, shift- 
ing with the circumstances, as is generally the 
case,?? it is for the jury to determine, under instruc- 
tions, what the standard of care required in a par- 
ticular ease is, and whether there has been a com- 
pliance with such requirements.** 


But where the 


Schamel, 147 Fed. 502, 78 CCA 68; 
James Ramage Paper Co. v. Bul- 
duzzijid47 Pedi; 151, “TI WCAG3 93 
Porter v. Buckley, 147 Fed. 140, 78 
CCA 1388; Kern v. Snider, 145 Fed. 
327, 76 CCA 201; Shellaberger v. 
Fisher, 143 Fed. .937,.55 -C@A 9, 5 
LRANS 250; Smith v. Day, 128 Fed. 
561, 63 CCA 189; Tacoma R., etc., Co. 
v. Hays, 110 Fed. 496, 49 CCA 115; 
Union Tract. Co. v. Fetters, 99 Fed. 
214, 39 CCA 474; Minnesota Transfer 


| R. Co. v. Field, 97 Fed. 881, 38 CCA 
C.—Rochester v. Bull, 78 S.C. | 


526; Plant Inv. Co. v. Cook, 74 Fed. 
503, 20 CCA 625; McGowan vy. Larsen, 
66 Fed. 910, 14 CCA 178; Western 
Union Tel. Co. v. Thorn, 64 Fed. 287, 
12 CCA 104; Doran v. Flood, 47 Fed. 
jen Pearce v. Humphreys, 34 Fed. 

Ala.—U. S. Cast Iron Pipe, ete., 
Co. v. Williams, 213 Ala. 115, 104 -S 
28; Montevallo Min. Co. v. Little, 
208 Ala, 131, 93 S) 8%3;. Wyker -v: 
Texas Co., 201 Ala. 585, 79 S 7, LRA 
1918F 142; Coosa Pipe Fdy. Co. v. 
Poindexter, 182 Ala. 656, 62 S 104; 
Yarbrough v. Carter, 179 Ala. 356, 
60 S 833; Bessemer Coal, etc., Co. v. 


Doak, 152 Ala. 166, 44 S 627, 12 
LRANS 389; Herren vy. Tuscaloosa 
Waterworks Co., 40 S 55; Ball v. 


Mobile Light, etc., Co., 146 Ala. 309, 
39 S 584, 119 AmSR 32, 9 AnnCas 
962; Chambers y,. Milner Coal, etc., 
Co., 143 Ala. 255,39 S 170; BE. EB. 
Jackson Lumber Co. v. Cunningham, 
141 Ala. 206, 37 S 445; Birmingham 
Tract. Co. v. Reville, 136 Ala. 335, 
34.S 981. 

Ark.—Missouri, ete, R. Co. v. 
Vanzant, 100 Ark. 462, 140 SW 587; 
Southwestern Tel., etc., Co. v. Myane, 
86 Ark. 548, 111 SW 987; Hayes v. 
Brandt, 80 Ark. 592, 98 SW _ 368; 
Southern Cotton Oil Co. v. Spotts, 77 
Ark. 458, 92 SW 249. : 

Cal.—Neff v. San Francisco United 
Ri Cos., 188° \Cal. 722°°207 P 243; 
Humphrey v. Leonard, 151 Cal. 375, 
90 P 705; Manning v. App. Cons. Gold 
Min. Co., 149 Cal. 35, 84 P 657; Davis 
v. Diamond Carriage, ete., Co., 146 
Cal. 59, 79 P 596; Wikberg v. Olson 
Co., 138 Cal. 479, 71 P 511; Carraher 
v. San Francisco Bridge Co., 100 Cal. 
177, 34 P 828; Rosenberg v. Durfee, 
87 Cal. 545, 26 P 793; Richmond v. 
Sacramento Valley R. Co., 18 Cal. 
251; Crowley v. Strouse, 4 Cal. Un- 
rep. Cas. 29, 33 P 456; Duggan v. 
Forderer, 79 Cal. A. 339, 249 P 533; 
Duffield v. Payne, 66 Cal. A. 767, 227 
P 217; Faylor v. Great Eastern 
Quicksilver Min. Co., 45 Cal. A. 194, 
187 P 101; O’Brien v.. New Method 
Co-Op. Laundry Co., 38 Cal. A. 531, 
176 P 872; Cooley v. Brunswig Drug 
Co., 30 Cal. A. 58, 157 P 18; Blizalde 
v. Murphy, 11 Cal. A. 32, 103 P 904; 
De Witt v. Floriston Pulp, etc., Co., 7 
Cal. A. 774, 96 P-397; McRae v. Brick- 
son, 1 Cal. A. 326, 82 P 209. 

Colo.—Carlson v. Millisack, 261 P 
657; Kent Mfg. Co. v. Zimmerman, 48 
Colo, 388, 110 P 187; Denver City 
Tramway Co. v. Wright, 47 Colo. 366, 
107 P 1074; Liutz v. Denver City 
Tramway Co., 43 Colo. 58, 95 P 600; 
Farrier v. Colorado Springs Rapid 
Transit ...R....Co,,, 42: “Colo. 3313 795.5p 
294, 126 AmSR 158; Rimmer vy. Wil- 
son, 42 Colo. 180, 93 P 1110; Williams 
v. Sleepy Hollow Min. Co., 37 Colo. 
62, 86 P 337, 7 LRANS 1170; Tanner 
Vv. Harper, 32 Colo. 156; 75 P 404 
Holman v. Boston Land, etc., Co., 20 
Colo: .7,,. 36, BP 7975" Colorados Kuel, 
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“Ordinary negligence;’’ 


etc., Co. v. Gardner, 21 Colo. A. 273, 
121 P 680. 
Conn.—Fisher v. Crosby Mfg. Co., 


NEGLIGENCE 


“*gross negligence;’’ | willful and wanton conduct. 


Hiller; 211% DM 568,071. ANB 210965 
North Chicago St. R. Co. v. Irwin, 
202 Ill. 345, 66 NE 1077; Illinois Steel 


80 Conn. 252, 67 A 943; Haywood v.] Co. v. Ryska, 200 Ill. 280, 65 NE 734; 


Hamm, 77 Conn. 158, 58 "A 695; O’Neil 
Vv. Hast Windsor, 63 Conn. 150, 27 A 
237; Fiske v. Forsyth Dyeing, etc., 
Co., 57 Conn. 118, 17 A 356; Park v. 
O’Brien, 23 Conn. 339. 
Del.—Reynolds v. Clark, 28 Del. 
250, 92 A 873; Culbert v. Wilmington, 


ete., Tract. Co., 26 Del. 253, 82 A 
1081; Philadelphia, etc., R. Co. v. 
Buchanan, 25 Del. 202, 78 A 776; 


Short v. Philadelphia, ete., R. Co., 23 
Del. 108, 76 A 363; Lenkewicz v. 
Wilmington City R. Co., 23 Del. 64, 
74 A 11; Jemnienski v. Lobdell Car 
Wheel Co., 21 Del. 385, 63 A 935; 
Goldstein v. Peoples R. Co., 21 Del. 
306, 60 A 975; Colbourn v. Wilming- 
ton, 20 Del. 448, 56 A 605; Boudwin 
v. Wilmington City R. Co., 20 Del. 
381, 60 A 865; Neal v. Wilmington, 
ete., Electric R. Co., 19 Del. 467, 53 
A 338; Tully v. Philadelphia, etc., R. 
Go., 19 Del. 455, 50 A 95; Burton*‘v. 
Philadelphia, ete., R. Co., 4 Del. 252. 

D. C.—Ewing v. Chase, 37 App. 53; 
Capital Tract. Co. v. Wathen, 35 App. 
577; Hart v. Capital Tract. Co., 35 
App. 502; Capital Tract. Co. v. Div- 
ver, 53 App. 332; Barstow v. Capital 
Tract. Co., 29 App. 362; Washington, 
ete. Ee Co. v. Chapman, 26 App. 472, 
6 AnnCas 2s McDermott v. Severe, 
25 App. 276 [aft 202 U.S. 600, 26 sct 
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@o. v. Blick, 22 App. 194; Chesapeake, 
etc., R. Co. v. Howard, 14 App. 262 
Fatt 278i OSS. 7053; 20 SCt 880, 44 
L.. ed. 4015]; Metropolitan R. Co. Vv. 
Hammett, 13 App. 370. 

Fla.—Southern Express Co. v. Wil- 
liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1208; German-American Lum- 
ber Co. v. Brock, 55 Fla. 577, 46 S 
740. 

Ga.—Wzynne v. Southern Bell Tel., 
etc., Co., 159 Ga. 623, 126 SE 388: 
Atlanta, etc., R. Co. v. Jacobs’ Phar- 
macy Co., 135 Ga. 113, 68 SE 1039; 
Ingram v. Hilton, ete., Lumber Co., 
125 Ga. 658, 54 SE 648; Rome v. Sud- 
duth, 121 Ga. 420, 49 SE 300; Robert 
Portner Brewing Co. v. Cooper, 116 
Ga. 171, 42 SE 408; Turner Terminal 
Co. v. Ashcraft- Wilkinson Co. 2 36 Ga. 
A. 32, 134 SE 821; Holloway v. 
Milledgeville, 35 Ga. A. 87, 132 SH 
1062> Camp. Transfer, .ete., “Cov, v. 
Kampf, 30 Ga. A. 622, 118 SE 500; 


Stewart v. Citizens’ etc., Bank, 30 
Cae AAT? AAT SE: LIS: Norton vi. 
Georgia, etc., Power Co., 28 Ga. A. 


167, 110 SE 459; Columbus Power Co. 
v. Puckett, 24 Ga. A. 390, 100 SE 
800; Chandler v. Schofield, 12 Ga. A. 


681, 78 SE 49; Davis v. Savannah 
Lumber Co. 11. Ga. A. 610, 75 SE 
986; Platt v. Southern Photo Ma- 


terial Co., 4 Ga. A. 159, 60 SE 1068; 
Rollestone v. Cassirer Co., 3 Ga. A. 
161, 59 SE 442; Americus v. Johnson, 
2 Ga. A. 378, 58 SE 518. 
Hawaii.—Martin v. Wilson, 23 Ha- 
waii 74; Robinson v. Honolulu Rapid 
Transit, etc., Co, 20 Hawaii 426; 
Omoto Bunhichi v. Honolulu Rapid 
Transit, etc., Co., 18 Hawaii 475. 
Ida.—Carr v. Wallace Laundry Co., 
81 Ida. 266, 170 P 107; Wheeler v. 
Cree R.,. ete., Co., 16 Ida. 375, 102 
347. 
3 Jll.__Brown v. Illinois Terminal Co., 
319 Ill. 326, 150 NE 242 [aff 237 111. 
Ay 454; Walldren Express, etc., Co. 
Vo kris, ood Bell, 472, 2126" N97; 
Heidenreich v. Bremner, 260 Ill. 439, 
T0383. NE, 275. (atl. 176) Tl. * A. 230]: 
Devaney v. Otis El. Co., 251 Ill. 28, 
95 NE 990; Guianios. v. De Camp 
Coal Min. Co., 242 Tl). 278, 89 NE 
1003; O’Rourke v. Sproul, 241 Tl. 576, 
89 NE 663; Flanagan y. Wells Bros. 
Co., 237 Ill. 82, 86 NE 609, 127 AmSR 
315; Swierez v. Illinois Steel Cor, IZ ak 
Tl. "456, 83 NE 168; Koshinski v. Illi- 
nois Steel Co., 231 Ill. 198, 83 NE 
149; Economy Light, CO Ve 
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etc., 


Franklin Printing, etc., Co. v. Beh- 
rens, 181 Ill. 340, 54 NE 896; Chi- 
cago, ete., R. Co. v. Gunderson, 174 
Ill. 495, 51 NE 708; Siddall v. Jan- 
sen, 168 Ill. 48, 48 NE 191, 39 LRA 
112; Schmidt v. Sinnott, 103 Ill. 160; 
Lovenguth Vv. Bloomington, Fir Tl. 
238; Barnett v. Levy, 213 Ill. A. 129. 

Ind.— Indianapolis, ete., ‘Pract. .Co. 
v. Roach, 192 Ind. 384, 135 NB 334; 
Martin v. Lilly, 188 Ind. L395 1211 NE 
443; Indianapolis Tract., etc., CO. Va 
Miller, 179 Ind. 182, 100 NE 449; Ft. 
Wayne Tract. Co. v. Hardendorf, 164 
Ind. 403, 72 NE 593; Stroble v. New 
Albany, 144 Ind. 695, 42 NE 806; 
Hudson v. Houser, 123 Ind. 309, 24 
NE 243; Ohio, ete., R..Co. v. Collarn, 
73 Ind. 261, 38 AmR 134; Pennsyl- 
vania Co. v. Hensil, 70 Ind. 569, 36 
AmR 188; Louisville, ete, R. Co. v. 
poy 9 Ind. A. 63, 35 NE 565, 36 NE 


Iowa.—Currtwright  v. Chicago, 
Jete., R. Co.,°197 Iowa 1216;-198 NW 
625; Balcom v. Independence, 178 
Iowa 685, 160 NW 305, LRA1917C 
120; Middleton v. Cedar Falls, 173 
Iowa 619, 153 NW 1040; Ashbach v. 
Iowa Tel. Co., 165 Iowa 473, 146 NW 
441; Mickey v. Indianola, 114 NW 
1072; McGuire v. Waterloo, ete., Mill 
Co., 137 Iowa 447, 113 NW _. 850; 
Strand v. Grinnell Auto. Garage Co., 
136 Iowa 68, 113 NW 488; Long v. 
Johnson County Tel. Co., 134 Iowa 
336, 111 NW 984; Hanley v. Ft. Dodge 
Wight, etc.j\Co.;  1338-' Towa. 326; 107 
NW 593, 110 NW 579; Raber v. Hinds, 
133 Iowa 312, 110 NW 597; Brusseau 
v. Lower Brick Co‘, 133 Iowa 245, 
110 NW 577; Huggard v. Glucose 
Sugar Refining Co., 132 Iowa 724, 109 
NW 475; Wolf v. Des Moines El. Co., 
126 Iowa 659, 98 NW 301, 102 NW 
517; Kaiser v. Hahn, 126 Iowa 561, 
102 NW 504; Warl v. Cedar Rapids, 
126 Iowa 361, 102 NW 140, 106 AmSR 
361; Lanza v. Le Grand Quarry Co., 
124 ‘Iowa 659, 100 NW 488; Wilsey 
v. Jewett, 122 Iowa 315, 98 NW 114; 
Overhouser v. American Cereal Co., 
118 Iowa 417, 92 NW 74; Armbright 
v. Zion, 108 Iowa 338, 79 NW 72; 
Allender v. Chicago, etc., R. Co., 37 
Iowa 264; Rusch v. Davenport, 6 
Iowa 443. 

VT Kan: 


Kan.—Chute v. Moeser, 
Consolidated Kansas 


TOs 96+ 3935 
City Smelting, etc., Co. v. Sharber, 
Ti Maer T0081 t Pere 6a) Holitza, 4 ve 
Kansas City, 68 Kan. 157, 74 P 594; 
Kinchlow v. Midland El. Co., 57 Kan. 
374, 46 P 703; Atchison, etc., R. Co. 
v. Morrow, 4 Kan. A. 199, 45 P 956. 

Ky.—Hardware Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 362; Dodson v. "Herndon, 
147 Ky. 181, 143 ‘SW 1011; Merchants’ 
Ice, etc., Co. Vv. Bargholt, 129 Ky. 60, 
110 SW’ 264, 33 KyL 488, 16 AnnCas 
965; Central Consumers Co. v. Boo- 
her, 107 SW 198, 32 Kyl 794; Davis 
v. Ohio Valley Banking, etc., Co., 127 
Ky. 800, 106 SW 843, 32: KyL 627, 15 
LRANS 402; Paducah City R. Co. \v. 
Alexander, 104 SW 375, 31 KyL 1043; 
Latonia v. Hall, 103 SW 354, 31 KyL 
721; Spinks v. Turley, 103 SW _ 321, 
31 KyL 676; Evans v. Eastern Ken- 
tucky Tel., etc., Co., 124 Ky. 620, 99 
SW 936, 30 KyL 833; Illinois Cent. 
R. Co. v. Proctor, 89 SW 714, 28 Kyl 
598; House v. Covington, 82 SW 374, 
26 KyL 660; Louisville, ete, Mail 
Co: ve, Barnes, 10% Ky. (8605.79 Sw 
261, 25 KyL 2036, 111 AmSR 273, 64 
LRA. 574; Carlisle v. Secrest, 75 SW 
268, 25 KyL 336; Louisville v. Bailey, 
74 SW 688, 25 Kyl 6; Louisville v. 
Michels, 114 Piva bone 71 SW Lay a 
KyL 1375; Standard Oil Co. v. Tier- 
ney, 92 Ky? 367, 17 SW 1025, 13 KyL 
626, 36 AmSR 595, 14 LRA 677. 

La.—Haas v. New Orleans R. Co., 
112 La. 747, 36 S 670. 


.tric Light Co., 
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‘Ordinary care,’’ 


Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918¢ 1122; Blair v. Lewiston, etc., 
Rea Core AO "Me. 23, 85.A 792: Logue 
v. Grand Trunk R. Co., 102 Me. 34, 
65 A 522; Wells v. Northeastern Tel. 
Co., 101 Me. 371, 64 A 648; Marden 
Vv. Portsmouth, etc., R. Co., 100 Me. 
41, 60 A 530, 109 AmSR 476, 69 LRA 
300; Butler y. Rockland, etc., ReiGo;; 
99 Me. 149, 58 A 775, 105 AmSR 267: 
Ward v. Maine Cent. R. Co.;496 Me. 
136, 51 A 947; Sawyer v. Rumford 
Falls Paper Co., 90 Me. 354, 38 A 318, 
60 AmSR 260; Noyes wi Shepherd, 30 
Me. 173, 50 AmD 625. 

Md.—Riley v. State, 140 Md. 137, 
117 A 237; Cordish v. Bloom, 138 Md. 
81, 113 A 578° Geiselman v. Schmidt, 
106 Md. 580, 68 A 202; Hartford 
County v. Hanse, 106 Md. 439, 67 A 
273; Samuel .v. Novak, 99 Md. 558, 58 
A 19; Consolidated Gas Co. v. Getty, 
96 Ma. 683, 54 A 660, 94 AmSR 603; 
Kann v. Meyer, 88 Md. 541, 41 A 
1065; Peoples’ Bank VY. Morgolofski, 
75 Md. 432, 23 A 1027, 32 AmSR 403; 
Northern Cent. R. Co. v. State, 23 
Md. 420, 96 AmD 545; Baltimore, etc., 
Epos v. State, 29 Ma. 252, 96 AmD 
19) 

Mass.—Tenney v. Reed, 159 NE 
913; Nugent v. Boston Cons. Gas Co., 
238.Mass. 221,130 NE 488; Sleeper v. 
Park, 222 Mass. 292, 122 NE 355 
Bryant v. Boston El. R. Co., 213 
Mass. 62, 98 NE 587, 40 LRANS 133; 
Lemay v. Springfield St. R. Co., 210 
Mass. 63, 96 NE 79, 37 LRANS 43; 
West v. Linehan, 201 Mass. 499, 87 
NE 896; Dudley v. Kingsbury, 199 
Mass. 258, 85 NE 76; Thorpson v. 
Bolton, 197 Mass. 311, 83 NE 1089; 
Heffernan v. Fall River Iron Works 
Co., 197 Mass. 28, 83 NE 5; Paine v. 
Armour, 194 Mass. 334, 80 NE 500; 
Murphy v. Withington, 194 Mass. 28, 
79 NE 783; Hannan vy. American | 
Steel, etc., Co., 193 Mass. 127, 78 NE 
749; Cutting v. Shelburne, 193 Mass. 
1, 78 NE 752; Hennessey v. Taylor, 
189 Mass. 583, 76 NE 224, 3 LRANS 
345, 4 AnnCas 396; Campbell v. Bos- 
ton, 189 Mass. 7, 75 NE 96; Baker v. 
‘Fall River, 187 Mass. 53; 72 NE 336; 
Stanford v. Hyde Park, 185 Mass. 
253, 70 NE 51; Lutolf v. United Elec- 
184 Mass. 53, 67 NE 
1025; Morris v. Whipple, 183 Mass. 
27, 66 NE 199; Sullivan v. Marin, 175 
Mass. 422, 56 NE 600; Sears v. Mer- 
rick, 175 Mass. 25, 55 NE 476; Palmer 
v. Gordon, 173 Mass. 410,53 NE 909, 
73 AmSR 302; Lorenzo v. Wirth, 170 
Mass. 596, 49 NE 1010, 40 LRA 347; 
Drennan v. Grady, 167 Mass. 415, 45 
NE 741; Wilcox v. Zane, 167 Mass. 
302, 45 NE 923; McGivern v. Wilson, 
160 Mass. 370, 35 NE 864; Riley v. 
Lissner, 160 Mass. 330, 35 NE 1130; 
Benjamin v. Holyoke St. R. Co., 160 
Mass. 3, 35 NE 95, 89 AmSR 446; 
Finnegan v. Fall River Gas Works 
Co., 159 Mass. 311, 34 NE 523; Con- 
nolly v. Waltham, 156 Mass. 368, 31 
NE 302; Johnson v. Kelleher, 155 
Mass. 125, 29 NE 200; Colvin v. Pea- 
body, 155 Mass. 104, 29 NE 59; Gor- 
don v. Cummings, 152 Mass. 513, 25 
NE 978, 238 AmSR 846, 9 LRA 640; 
Woods v. Boston, 121 Mass. 337; 
Rindge v. Coleraine, 11 Gray 157. 

Mich.—Donker v. Powers, 230 
Mich. 237, 202 NW 989; Czarniski v. 
Security Storage, ete., Co., 204 Mich. 
276, 170 NW 52; Schneider v. C. H. 
Little Co., 200 Mich. 361, 166 NW 
912; Snyder v. King, 199 Mich. 345, 
165 NW 840; Bacon v. Candler, 181 
Mich. 372, 148 NW 194; Pierce v. C. 
H. Bidwell Thresher Co., 153 Mich. 
323, 116 NW 1104; Allen v. Bain- 
bridge, 145 Mich. 366, 108 NW 7382; 
Ladd v. Germain, 145 Mich. 225, 108 
NW 679; Warren v. Porter, 144 Mich. 
699, 108 NW _ 435; Milliken v. St. 
Clair, 136 Mich. 250, 99 NW 7; Me- 
Intyre v. Pfaudler Vacuum Fermen- 
tation -Co., 133 Mich. 552, 95° NW 
527; Roulo v. Minot, 182 Mich. 317, 
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«reasonable prudence,’’ and ‘‘due diligence’? be- | ing relative terms signifying merely the care re- 


93 NW 870; Burt v. Staffeld, 121 
Mich. 390, 80 NW 236; Detzur v. B. 
Stroh Brewing Co., 119 Mich. 282, 77 
NW 948, 44 LRA 500; Lillibridge v. 
McCann, 117 Mich. 84, 75 NW 288, 72 
AmSR 553, 41 LRA 381; Doyle v. 
Detroit Omnibus Line Co., 105 Mich. 
195, 62 NW 1021; Craft v. Parker, 96 
Mich. 245, 55 NW 812, 21 LRA 139; 
Cowley v. Colwell, 91 Mich. 537, 52 
NW 73; McNally v. Colwell, 91 Mich. 
527, 52 NW 70, 30 AmSR 494; Lazell 
v. Kapp, 83 Mich. 36, 46 NW 1028, 
Boick v. Bissell, 80 Mich. 260, 45 
NW 55; Cook v. Johnston, 58 Mich. 
437, 25 NW 888, 55 AmR 703; Detroit, 


etce., R.. Co.’ v.. Van... Steinburg, )'17 
Mich. 99. 

Minn.—Swedberg v. Chicago, etc., 
R. Co., 147 Minn. 456, 179 NW 890; 


MecDonala v. Cuyuna Rarige Power 
Goi, 144 > Minn. 271, 175 sNW.. 109; 
Keithley v. Hettinger, 133 Minn. 36, 
157 NW 897, AnnCasi918D 376; 
Jewison vy. Dieudonne, 127 Minn. 163, 
149 NW 20; Brown v. Smith, 121 
Minn. 165, 141 NW 2, AnnCasi914A 
874; Johnson y. Scott, 119 Minn. 470, 
138 NW 694; Hyatt v. Murray, 101 
Minn. 507, 112 NW 881; Svendsen v. 
Alden, 101 Minn. 158, 112 NW 10; 
Monsen v. Crane, 99 Minn. 186, 108 
NW 933; Raasch v. Elite Laundry 
Co., 98 Minn. 357, 108 NW 477, 7 
LRANS 940; Carlin v. Kennedy, 97 
Minn. 141, 106 NW 340; Hebert v. In- 
terstate Iron Co., 94 Minn. 257, 102 
NW 451; Merrill v. Pike, 94 Minn. 186, 
102 NW 3938; Clarke v. Philadelphia, 
ete., Coal, etc., Co., 92 Minn. 418, 100 
NW 2381; Kennedy v. St. Cloud, 90 
Minn. 523, 97 NW 417; Emery v. 
Minneapolis Industrial Exposition, 56 
Minn. 460, 57 NW 1132; Birnberg v. 
Schwab, 55 Minn. 495, 56 NW 341; 
Bolinger v. St. Paul, etc, R. Co., 36 
Minn. 418, 31 NW 856, 1 AmSR 680. 

Miss.—Bonelli v. Branciere, 127 
Miss. 556, 90 S 245; Gilchrist-Ford- 
ney Co. v. Price, 112 Miss. 20, 72°S 
836; Alabama, etc., R. Co. v. Groome, 
97 Miss. 201, 52 S 703; Harrison v. 
Southern R. Co., 93 Miss. 40, 46 S 
408; Leeke v. Gulf, etc, R. Co., 46 
S 68; Laurel Mercantile Co. v. Mo- 
bile, etc., R. Co., 87 Miss. 675, 40 S 
259; Dennis v. New Orleans, etce., R. 
Co., 32 S 914; Illinois Cent.'R. Co. v. 
Turner, 71 Miss. 402, 14 S 450. 

Mo.—McLeod v. Linde Air Prod- 
ucts Co., 1 SW (2d) 122; Nephler v. 
Woodward, 200 Mo. 179, 98 SW 488; 
Dakan vy. G. W. Chase, etc., Mercan- 
tile Co., 197 Mo. 238, 94 SW. 944; 
Smith v. Fordyce, 190 Mo. 1, 88 SW 
679; Luckel v. Century Bldg. Co., 177 
Mo. 608, 76 SW. 1035; Gerdes v. 
Christopher, ete., Architectural Iron, 
etc., Co., 124 Mo. 347, 27 SW 615; 
Burger v. Missouri Pac. R. Co., 112 
Mo. 238, 20 SW 439, 34 AmSR 3879; 
Franke v. St. Louis, 110 Mo. 516, 19 
SW 938; Butts v. Gaar-Scott, 164 Mo. 
A. 307, 145 SW 120; Schaaf v. St. 
Louis’ Basket, etc., Co., 160 Mo. A. 
598, 140 SW 1197 [adopting op 151 
Mo. A. 35, 131 SW 9386]; Brubaker Vv. 
Kansas City Electric Light Co., 130 
Mo. A. 439, 110 SW 12; Lattimore v. 
Union Electric Light, etc., Co., 128 
Mo. A. 37, 106 SW 543. 

Mont.—Robinson vy. F. W. Wool- 
worth Co., 261 P 258; Marsh v. 
Ayers, 260 P 702; Johnson v. Maiette, 
34 Mont. 477, 87 P 447. 

Nebr.—Pulliam v. Miller, 108 Nebr. 
442, 187 NW 925; Casey v. Ford Mo- 
tor Co., 108 Nebr. 352, 187 NW 922; 
Rocha v. Payne, 108 Nebr. 246, 187 
NW. 804; Frish v. Swift, 97 Nebr. 
707, 151 NW 165; Baker v. Racine- 
Sattley Co., 86 Nebr. 227, 125 NW 
587; Kotera v. American Smelting, 
etc., Co., 80 Nebr. 648, 114 NW 945; 
Li. W. Pomerene Co. v. White, 70 
Nebr. 171, 97 NW 232; Riley v. Mis- 
. souri Pac. R. Co., 69 Nebr. 82, 95 NW 
20; Seyfer v. Otoe County, 66 Nebr. 
566, 92 NW 756; Chicago, etc., R. Co. 
v. Krayenbuhl, 65 Nebr. 889, 91 NW 


880, 59 LRA 920; Miller v. Strivens, 
48 Nebr. 458, 67 NW 458; McClel-. 
land v. Scroggin, 48° Nebr. 141, 66 
NW 1123; Omaha St. R. Co. v. Mar- 
tin, 48 Nebr. 65, 66 NW 1007; Olsen 
v. Meyer, 46 Nebr. 240, 64 NW_ 954; 
American Water-Works Co. v. Doug- 
herty, 37 Nebr. 373, 55 NW. 1051; 
Mathieson v. Omaha St. R. Co., 3 
Nebr. (Unoff.) 747, 97 NW _ 243. 

Nev.—Christensen v. Floriston 
Pulp, etc, Co:, 29 Nev. 552, 92 P 
210; Powell v. Nevada, etc., R. Co., 
28 Nev. 305, 82 P 96. 

N. H.—Tetreault v. Gould, 138 A 
544; Young v. American Express Co., 
76 N. H. 582, 86 A 138; Leazotte v. 
Jackson Mfg. Co., 74 N. H. 480, 69 A 
640; Cunningham v. C. R. Pease 
House Furnishing Co., 74 N. H. 485, 
69 A 120, 124 AmSR 979, 20 LRANS 
236; Madigan v. Berlin St. R. Co., 74 
N.. He ,308,:.67' A. 404; Hewett; v. 
Woman’s Hospital Aid Assoc., 73 N. 
H. 556, 64 A 190, 7 LRANS 496; 
Hamel v. Newmarket Mfg. Co., 73 
N. H. 386, 62 A 592; Seeton v.-Dun- 
barton, 73 N. H. 134, 59 A 944; Car- 
ney v. Concord St. R. Co., 72 N. H. 
364, 57 A ..218; True v.. Meredith 
Creamery, 72 N. H. 154, 55 A 893; 
Ela v. Postal Tel. Cable Co., 71 N. H. 
1, 51 A 281; Paine v. Grand Trunk R. 
Co., 638 N. H. 623, 3 A 634; Griffin v. 
Auburn, 58 N. H, 121. 

N. J.—Fort v. Reid Ice Cream Co., 
98 N. J. L. 559, 119 A 638; Poniatow- 
ski v. Griffiths, 91 N. J. L. 663, 103 A 
192; Koonz v. New York Mail Co., 
72 N. J. L. 5380, 638 A, 341, 5 AnnCas 
874; Collins v. West Jersey Express 
Co.;) T2) Neds) Liye 2381, 162 Ab 675,515 
LRANS 373; Kaufman v. Bush, 69 N. 
J. Ly 645, 56 A 291; Carroll v. Tide- 
Water Oil Co., 6% N. J..L. 679, 52 A 
275; Bliss v. Bergen County Trac- 
tion Co., 64 .N. J. L. 601, 46 A 624; 
Dettmering v. English, 64 N. J. L. 
16, 44 A 855, 48 LRA. 106; T. A. Gil- 
lespie Co. v. Cumming, 62. N. J. L. 
370, 41 A 693, 868; McCann v. Con- 
solidated Tract. Co., 59 N. J. L. 481, 
36 A 888, 38 LRA 236. 

N. Y.— Kramer Vv. Brooklyn 
Heights R. Co., 190 N. Y. 310, 83 NE 
35; Guilmartin y. Solvay Process Co., 
189 N. Y. 490, 82 NE 725; Gray v. 


Siegel-Cooper Co., 187 N. Y. 376, 80 


Barrett v. Lake Ontario 
Beach Impr. Co., 174.N. Y. 310, 66 
NE 968, 61 LRA 829; Donnelly |v. 
Rochester, 166 N. Y. 315, 59 NE 989; 
Finn v. Cassidy, 165 N. Y. 584, 59 NE 
311, 53 LRA 877; Barrett v. Smith, 
128 N. Y. 607, 28 NE 23; Bowen v. 
State, 108 N. Y. 166, 15 NE 56; Dev- 
lin. v. Smith, 89 N. Y. 470, 42 AmR 
311, 11 AbbNCas 322 [mod 25 Hun 
206]; Hays: Vv. Miller, .70 -N,, Yo .d12 
{aff 6 Hun 320]; Totten v. Phipps, 
52 N. Y. 854; Curtiss v. Rochester, 
ete,,:,R.2Co., 18 «Ni; Yeu 534; 75> AmD 
258 [aff 20 Barb., 282];, Ireland v. 
Oswego, etc., Plank Road Co., 13 N. 
Y. 526; McCarthy v. Woolston, 210 
App. Div. 152, 205 NYS 507; Buckley 
v. Garden City Co., 127 App. Div. 
62, 111. NYS 238; McDowell v. Au- 
burn, 126 App. Div. 178, 110 NYS 941 
{aff 197 N. Y. 529 mem, 90 NE 1161 
mem]; Bausert v. Thompson-Starrett 
Co., 126 App. Div. 332, 110 NYS 521; 
Davis v. Bouton Motor Co., 126 App. 
Div. 840, 110 NYS.359; Ward v. Hill, 
125 .App...Div., 587, 110 NYS 106; 
Griffin v. Bell, 119 App. Div. 673, 104 
NYS 295; West v. Woodruff, 112 App. 
Div. 188, 97 NYS 1054; Horning v. 
Hudson River Tel. Co., 111 App. Div. 
122, 97 NYS 625 [aff 186 N. Y. 552 
mem, 79 NE 1107 mem]; Rahn vy. 
Standard Optical Co., 110 App: Div. 
501, 96 NYS 1080; Conway v. Rheims, 
107 App. Div. 289, 95 NYS 119; Laa- 
rick v. Green Island, 103 App. Div. 
71, 92 NYS 622; Murphy v. Wait, 102 
App. Div. 122, 92 NYS #53; Pelzel 
v. Schepp, 83 App. Div. 444, 82 NYS 
423; Locke v. Waldron, 75 App. Div. 
152, 77 NYS 405; Knight v. Lanier, 


NE 201; 


69 App. Div. 454, 74 NYS 999; Spaine 
v. Stiner, 51 App. Div. 481, 64 NYS 
655 [aff 168 N. Y. 666 mem, 61 NE 
11385 memj; Noonan v. Obermeyer, 
ete., Brewing Co., 50 App. Div. 377, 
63 NYS 1066; Holland House Co. v, 
Baird, 49 App. Div. 180, 63 NYS 733; 
Mueller v. Tenth St., ete., Ferry Co,. 
46 App. Div. 560, 61 NYS 986; Fo- 
garty v. Bogart, 43 App. Div. 430, 
60 NYS 81; Hodges v. Westcott, Hx- 
press Co., 39 App. Div. 545, 57 NYS 
318; Redmond v. Maitland, 23 App. 
Div. 194, 49 NYS 128; Guldseth v. 
Carlin, 19 App., Div. 588, 46 NYS 357; 
Holzmann v. Monell, 19 App. Div. 
238, 46 NYS 129; Stallman v. New 
York Steam Co., 17 App. Div. 397, 45 
NYS 161; McGovern y. Standard Oil 
Co., 11- App: Div,...588, 42 .NY¥S) 45953 
Hyland vy. Burns, 10 App. Div. 386, 
41 NYS 873; Wittenberg y. Seitz, 8 
App. Div. 439, 40 NYS 899; Pearl v. 
Macaulay, 6 App. Div. 70, 39 NYS 
472; Idel v. Mitchell, 5 App. Div. 268, 
39 NYS 1; Rosenhain v. Galligan, 5 
App. Div. 49, 38 NYS 713; Sunderlin 
v. Hollister, 4 App. Div. 478, 38 NYS 
682; Canton v. Simpson, 2 App. Div. 
561, 38 NYS 13; Keller v. Haaker, 2 
App. Div. 245, 87 NYS 792; Grinnell 
v. Taylor, 85 Hun 85, 32 NYS 684 
[aff 155 N. Y. 653 mem, 49 NE 1097 
mem]; Lynch v. New Rochelle, 78 
Hun 207, 28 NYS. 962; Crozier v. 
Read, 78. Hun 181, 28 NYS 914; Cot- 
trell v. Marshall Infirmary, 70 Hun 
495, 24 NYS 381; Harl v. Crouch, 57 
Hun 586, 10 NYS 882; Minor v. Clark, 
5 Silv. Sup. 358, 8 NYS 616; Schachne 
v. Barnett, 58, N.. Y. Super. 145.9 
NYS 717; Baxter v. Richardson, 54 
N. Y. Super. 230; Grotzky v. Rosary 
Flower Co., 61 Mise. 99, 113 NYS 
117; Jung v. Starin, 12 Misc. 362, 33 
NYS 650; Krulder v. Woolverton, 11 
Mise. 587, 82 NYS 742; Ferguson vy, 
Ehret, 10 Mise. 217, 30 NYS: 10632 
Birnbaum v. Lord, 7 Misc. 493, 28 
NYS 17; Eckensberger v. Amend, 7 
Mise. 452, 27 NYS 941; Rattagliata 
v. Hubbell, 7 Misc. 103, 27 NYS 409; 
Lonergan v. Martin, 4 Misc. 624, 23 
NYS 968; Finkelstein v. Crane, 2 
Mise. 545, 22 NYS 399; Elze v. Bau- 
mann, 2 Misc. 72, 21 NYS 782; Weber 
v. Becker, 136 NYS 119; Monteith v. 
Finkbeiner, 21 NYS 288; McManus v. 
Woolverton, 19 NYS 545 [aff 138 N. 
Y. 648 mem, 34 NE 513 mem]; Paine 
v. Rochester, 14 NYS 180; Hilsenbeck 
v. Guhring, 12; NYS 792: Clarke! y; 
Crimmins, 10 NYS 868; Atkinson y, 
Oelsner, 10 NYS 822; Wells v. Sibley, 
Pha ke 343; Wiel v. Wright, 8 NYS 

N. C.—Gibbon v. Lamm, 183 N. C. 
421, 111 SE 618; Elon College v. Elon 
Banking, etc., Co., 182 N. C. 298, 109 
SE 6, 17 ALR 1205; Mizzell v. Bran- 
ning Mfg. Co., 158 N. C. 265, 73 SH 
802; Horton v. Seaboard Air Line R. 
Co., 145" N.C. 132),- 58% Sh993-) "Gos 
forth v. Southern R. Co, 144 N.C 
569, 57 SE 209; Ruffin v. Atlantic, 
etc., R. Co., 142, N. C. 120, 55 SE 86; 
Williams v. Atlantic Coast Line R. 
Co., 140 N. C. 623, 53 SE 448; Fuller 
v. Atlantic Coast Line R. Co., 140 
N. C. 480, 53 SE 297; Jones v. Ameri- 
can Warehouse Co.,, 188 N. C. 546, 51 
SE 106; Whisenhant vy. Southern R. 
Co., 137 N. C..349,.49 SE 559; Peo- 
ples v. North Carolina R. Co., 137 N. 
C. 96, 49 SE 87; Denmark vy. Atlantic, 
etc., R. Co., 107 N. C. 185, 12 SE 54. 
Contra Pleasants v, Raleigh, etc., 
Air Line. R. Co.,. 95 N.C.' 195: Biles 
v. Holmes, 33 N. C. 16 (holding that 
the question whether facts, found by 
the jury to exist, constitute negli- 
gence is always a question of law 
for the court). 

N. D,—Miller_v. Minneapolis, etce., 
R. Co., 50. N. D. 206, 195 NW. 33; 
Wilson v. Northern Pac. R. Co., 36 
N. D. 456, 153 NW 429, LRA1915q 
991; Carr v. Minneapolis, etc., R. Co., 
16 N. D. 217, 112 NW 972; Johnson 
v. Fargo, 15 N. D. 525, 108 NW 243; 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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quired by law of persons in their 


Pyke v. Jamestown, 15 N. D. 157, 107 
NW _ 359. 

Oh.—Higbee Co. v. Jackson, 101 
Oh. St. 75, 128 NE 61, 14 ALR 131; 
Gibbs v. Girard, 88 Oh. St. 34, 102 
NE 299; Dick v. "Indianapolis, etc., R. 
Co., 38 Oh. St. 389; American Chemi- 
cal Co. v. Smith, 8 ‘Oh. A. 361; Colum- 
bus R. Co. v. Connor, 6 Oh. Cir. Ct. 
N. S. 361, 27 Oh. Cir. Ct. 229; Bloom 
v. Toledo, 2 Oh. Cir. Ct. N. S. 108, 25 
Oh. Cir. Ct. 235; Toledo Real Bst, 
etc., Co. v. Putney, 20 : Ohi « Cire*Ct. 
486, 10 Oh. Cir. Dec. 698; Mertz v. 
Ohio Electric R. Co., 22) OhNPNS 
99; Goldstein v. Klein, 11 OhNPNS 1. 

Okl.—Jueschke v. Seeley, 98 Okl. 
133, 224 P 341; Hlectric Supply .Co. 
Vv. Rosser, 88 Okl. 220, 214 P 1068; 
Smith v. Williams, 82 Okl. 258, 200 
P 194; Prickett v. Sulzberger, 57 
Okl. 567, 157 P 356; Interstate Com- 
press Co. v. Arthur, 155 P 861; Mis- 
souri,. ete:, (R.. Cow ¥. Flanagan, 40 
Okl. 502, 139 P 696; Missouri,‘etc., R. 
Cowevia Shepherd, 30 Okl. 626, 95.2. 
243. 

Or.—Coblentz v. Jaloff, 115 Or. 656, 
239 P 825; Wells v. Clark, etc., Lum- 
ber Co., 114 Or. 297, 235 P 283; Jones 
v. Sinsheimer, 107 Or. 491, 214 P 375; 
Rook v. Schultz, 100 Or. 482, 198 P 
234; Delovage v. Old Oregon *Cream- 
ery Co., 76 Or. 430, 147 P 392, 149 P 
317; Shobert v. May, 40 Or. 68, 66 P 
466, 91 AmSR 453. 

- Pa.— Kramer v. Standard Steel Car 
Co., 281 Pa. 348, 126 A 800; Turner 
v. Robbins, 276 Pa. 319, 120 A 274; 
Kierkowsky v. Connell, 253 Pa. 566, 
98 A 766; Millum v. Lehigh, etc., 
@oal | Co.,! 225) Pa..6214, 673 YA 1106; 
Lehner v. Pittsburg R. Cos., 223 Pa. 
208, .72 A 525, 132 AmSR 729, 16 
AnnCas 83; Ayres Mr Wanamaker, 220 
Pa...813; 69 A 759; Walker v. Black, 
216 Pa. 395, 65 A 799; Dougherty v. 
Dobson, 214 Pa. 252, 63 A 748, 8 
LRANS 90; Minnich v. Wright, 214 
Pa, .201, 63 A 428; Casey v. U. S. 
xpress Co., 214 Pa. 1 A63> BALC8653 
Riegert v. Thackery, 212 Pa. 86, 61 
A 614; Duffy v. Sable Iron Works, 
210 Pa. 326, 59 A 1100; Olive Stove 
Works v. Ft. Pitt Gas Co., 210 Pa. 
141, 59 A 819; Rachmel v. Clark, 205 
Pa. 314, 54 A 1027, 62 LRA 959; Wall 
v. Pittsburg, 205 Pa. 48, 54 A 497; 
Connelly v. Faith, 190 Pa. 553, 42 A 
1024; Satinsky v. Mutual Brewing 
Co., 187 Pa. 57, 40 A 821; Turton: v. 
Powelton Electric Co., 185 Pa. 406, 
39 A 1053; Beck v. Hood, 185 Pa. 32, 
39 A 842; Potter v. Natural Gas Co., 
183 Pa. 575, 39 A 7; Richards v. Wil- 
lard, 176 Pa. 181, 35 A 114; Kyle v. 
Southern Electric Light, etc., Co., 174 
Pa. 570, 34 A 323; Hogan v. West 
Mahanoy Tp., 174 Pa. 352, 34 A 563; 
Douglass v. Monongahela City Water 
Co., 172 Pa. 485, 34 A 50; Kilkeary 
v. Thackery, 165 Pa. 584, 30 A 1013; 
McCleary v. Frantz, 160 Pa. 535, 28 
A 929; Shaw v. Philadelphia, 159 Pa. 
487, 28 A 354; Baker v. Westmore- 
Jand, etc., Natural Gas Co., 157 Pa. 
593, 27 A 789; Schum v. ,Pennsylva- 
nia’) R: 2 Co, 107 Pa. 8, Bo" AmR 468; 
Hanover R. Co. v. Coyle, 5b) Bat 396: 
McCully v. Clarke, 40 Pa. 399, 80 
AmD 584; Edwards v. Mott, 77 Pa. 
Super. 140; Central Dist.,-ete., Tel. 
Co. V. Otis El. Co., 54 Pa. Super. 
649; Ackley v. Bradford Tp., 32 Pa. 
Super. 487; Carson v. Mackin, 23 Pa. 
Super. 50; "Shaughnessy v. Pittsburg, 
20 Pa. Super. 609; Polenske v. Lit, 18 
Pa. Super. 474; Kepple v. Pennsyl- 
vania Torpedo Co., Ltd., 7 Pa. Su- 
per. 620; Lohman v. McManus, 23 
Pa., Co. 497; Clopp v. Mear, 25 Wkly 
NC 571; Frazier v. Lloyd, 28 WklyNC 
178. 

Porto Rico.—Reyes v. Porto Rico 
Leaf Tobaceo Co., 6 Porto Rico Fed. 
547. 

a I.—Tilden v. Rhode Island Co., 
27 R. I. 482, 68 A 675; Foley v. Ray, 
ere T 12 Ty ie A 50; Bosworth v. 
Union R. Co., 20 Es kd 202, 55 A 490; 
Bucci v. Waterman, 25 R. I. 125, 54 
A 1059; Inman y. Potter, 18 R. 1. Hei 
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conduct toward | others under the circumstances of a particular 


25 A 912; Chaffee v. Old Colony R. 
Cone ht Re £658,724 2A ays Y eaw. Vv: 
Williams, 15 R. I. 20, 23 A 33. 

S. C.—Bradford v. F. W. Wool- 
worth Co., 141 S. C. 453, 140 SE 105; 
Lundy v. Southern Bell Tel., etc., 
Co., 90 S. C. 25, 72 SE 558; Turbyfill 
v. Atlanta, ete., Air’ Line R. Co., 86 
S.C.) 379,68 SH 687; Turbyfill v. 
Atlanta, etc., Air Line R. Co., 83 S. 
C. 325, 65 SE 278; Richardson v. 
Augusta, etc., R. Co., 79 S. C. 
SE 838; Rochester vy. Bull, 78 S. C. 
249, 58 SE 766; Bamberg v. Atlantic 
Coast Line R. Co., 72 S. C. 389, 51 SE 
988; Oliver v. Columbia, ete., R. Co., 
65").S; Cita, 43 -SH“307; GRinalke - v. 
Victor Mfg. Co., 55 S.C. 179, 32 SE 
983; Harris v. Simon, 32S. C. 593, 
10 SE 1076; Simms y. South Caro- 
lina) R:-Co., 27 S.C. 268, 3 SH. 301. 

Tenn.—Knoxville Tract. Covey, 
Brown, 115 Tenn. 323, 89 SW 319; 
Martin v. McCrary, 115 Tenn. 316, 
89 SW 324, 1 LRANS 530. 

Tex.—Wininger v. Ft. Worth, etc., 
R. Co., 105 Tex. 56, 148 SW 1150 [rev 
(Civ. A.) 141 SW 273]; Galveston 
Electric Co. v. Marangola, (Commn. 
A.) 283 SW 777 [rev (Civ. A.) :273 
Sw 311]; A. J. Anderson & Co., Inc. 
v. Reich, (Commn. A.Y 260 SW 162 
Wilkerson v. Brin, (Civ. A.) 268 Sw 
1010; Commerce Cotton Oil Co. v. 
Camp, (Civ. A.) 129 SW 852 [rev 
105 Tex. 130, 145 SW 902]; Southern 
Constr. Co. v. Hinkle, (Civ. A.) 89 
SW 309; Citizens’ R. Co. v. Gifford, 
19°) Tex. Civ: *-An’-631;:'47) SW 1041; 
Dublin Cotton Oil Co. v. Jarrard, 
(Civ. A.) 40 SW 531; Brown vv. 
Cooper, 10 Tex. Civ. A. 512, 31 SW 
316; Campbell v. Goodwin, (Civ. A.) 
26 SW 864; Bonner v. Bryant, 1 Tex. 
Civ. A. 269, 21 SW 549; Chicago, etc., 
rons v. Abdou, (Civ. A.) 1 SW (2d) 

Utah.—Loofbourow v. Utah Light, 
ete; pyCosos3 Utah §480,2 940P 984; 
Morrison y. San Pedro, etc., R. Co., 
32 Utah 85, 88 P 998; Hickey v. Rio 
Grande Western R. Co., 29 Utah 392, 
82 P 29; Merrill v. Oregon Short 
Line R. Co., 29 Utah 264, 81 P 85, 
110 AmSR_ 695; Cunningham _ v. 
(Hg Pae.. Ri/Col,! 4 Utah. 206), 7 P 
795. 

Vt.—Doyle v. Melendy, 83 Vt. 3389, 
75 A 881; Morris v. Trudo, 88 Vt. 44, 
74 A 387, 25 LRANS 33; Williams v. 
Norton, 81 Vt. 1, 69 A 146; McDuffee 
v. Boston, etc., R, Co., 81 Vt: 52, 69 A 
124, 130 AmSR 1019; Strong v. Bur- 
lington Tract. Co., 80 Vt. 34, 66 A 786, 
12 LRANS 197; Benedict v. Union 
Agricultural Soc., 74 Vt. 91, 52 A 110; 
Thompson y. National Express Co., 
66 INL. 858029 wAIH38ll4 Vinton “Vv. 
Schwab, 32 Vt. 612; Trow v. Vermont 
Cent. R. Co., 24 Vt. 497, 58 AmD 191. 

Va.—Higgins v. Southern R. Co., 
116 Va. 890, 83 SE 380; Roanoke R., 
etc., Co. v. Young, 108 Va. 783, 62 SH 
961, 15 AnnCas 946; Richmond vy. 
Pemberton, 108 Va. 220, 61 SE 787; 
Norfolk, etc., R. Co. v. Carr, 106 Va. 
508, 56 SE 276; Massey v. Southern 
R. Co., 106 Va. 515, 56 SE 275; Nor- 
folk, ete., R. Co. v. Spencer, 104 Va. 
657, 52 SE 310; Norfolk, etc., R. Co. v. 
Fritts, 103 Va. 687, 49 SE 971, 68 
LRA 864, 106 AmSR 911; Richmond, 
etc., Electric R. Co. v. Rubin, 102 Va. 
809, 47 SE 834; Richmond Pass., etc.,; 
Co. vy. Gordon, 102 Va. 498, 46 SE 772; 
Richmond Tract. Co. v. Wilkinson, 
101 Va. 394, 43 SE 622; Danville R., 
ete., Co. v. Hodnett, 101 Va. 361, 43 
SE 606. 

Wash.—Ball vy. Peterman Mfg, Co., 
47 Wash. 658, 92 P 425; Welch v. 
Fransioli, 46 Wash. 5380, 90 P 644; 
Boyle v. Anderson, etc., Lumber Co., 
46 Wash. 431, 90 P 438 Sullivan y. 
Seattle Electric Co., 44 Wash. 53, 86 
P 786; Creamer v. Moran Bros. Co., 41 
Wash. 636, 84 P. 592; De Mase v. Ore- 
gon R., etc., Co., 40 Wash, 108, 82 P 
170; Anderson vy. Seattle- Tacoma In- 
terurban R. Co., 36 Wash. 387, 78 P 
1018, 104 AmSR 962; Lynch v. Kineth, 
36 Wash, 368, 78 Pp 923, 104 AmSR 


535, 61, 


958; Currans v. Seattle, etc., R. etc., 
Co., 34 Wash, 512, 76 P 87; ‘Smith Vv. 
Seattle, 83 Wash. 481, 74 P 674; Selby 
v. Vancouver Water Works Co., 32 
Wash. 522, 73 P 504; Stone v. Seat- 
oe 30 Wash. 65, 70 P 249, 67 LRA 
oO 


W. Va.—Chambers v, Princeton 
Power Co., 938 W. Va. 598, 117 SE 480, 
29 ALR 1041; Ewing v. Lanark Fuel 
Cor, 65° W: Va. 726, 65 SE 200, 29 
LRANS 1181; Mahaffey y. J. L. Rum- 
barger Lumber Co. #116 La WinwWa.. 574, 
56 SE 893, 8 LRANS 1263; Ashley v. 
Kanawha Valley Tract, Co., 60 W. Va. 
306, 55 SE 1016, 9 AnnCas 836. 

Wis.—Dahinden v. Milwaukee Hlec- 
tric: Ra feta). Co.j}vl69> Wiss st, Slit 
NW 669; Friedrich v. Boulton, 164 
Wis. 526, 159 NW 808; Miller v. 
Kenosha Electric R. Co., 135 Wis. 
68, 115 NW 355; Polaski v. Pitts- 
burgh Coal Dock Co., 134 Wis. 259, 
114 NW 4387, 14 LRANS 952; Van 
Salvellergh v. Green Bay Tract. Co., 
132 Wis. 166, 111 NW 1120; Carlon 
v. Greenfield, 130 Wis. 342, 110 NW 
208; Anderson v. Chicago Brass Co., 
127 Wis. 273, 106 NW 1077; Mueller 


v. Northwestern Iron Co., 125 Wis. 
326, 104 NW 67; Heer v. Warren- 
Scharf Asphalt Pav. Co., 118 Wis. 


57, 94 NW 789; Kutchera v. Good- 
willie, 93 .Wis. 448, 67 NW 729; 
Parish v. Eden, 62 Wis. 272, 22 NW 
399; Kaples v. Orth, 61 Wis. -531, 21 
NW 633; Stadler v. Grieben, 61 Wis. 
500, 21 NW 629; Atkinson v. Good- 
rich Transp. Co., 60 Wis. 141, 18 NW 
764, 50 AmR 352; Hill v. Fond du 
Lac, 56 Wis. 242, 14 NW 25. 

Wy o.—Hines v. Sweeney, 28 Wyo. 
57, 201 P 165, 201 P 1018. 

Eng.—Scarborough v. Cosgrove, 
ELO0S Jo 2S Ke BYsi806,,.132 BROS 06; 
Clayards v. Dethick, 12 Q. B. 439, 64 
BCL ee, 116 Reprint 932; Lynch v. 
Nurdin, 1 Q. B. 29, 41 ECL 422, 113 
Reprint 1041; Ryder v. Wombwell, 
L. R. 4 Exch. 32; Smith v. Browne, 
Lay R928. Dr. 13 Batson v. Donovan, 4 
B. & Ald. 21, 6 ECL 373, 106 Reprint 
846; Duff v. Budd, 3 B. & B. 177, 7 
ECL 671, 129 Reprint 1250; Cotton 
v. Wood, 8 C. B. N. S. 568, 98 ECL 
568, 141 Reprint 1288; Ford v. Lon- 
don, Ste,niR.iCore WARK CRTs: 
Brazier v. Polytechnic Inst., 1 F. & 
F. 507; Briggs v. Oliver, 4 H. & C. 
403; Slattery v. Dublin, ete., R. Co., 
Treg RAL OS Cx Se 2565 Leishmann Vv. 
London, etc.,: R. Co., 23 ‘L. T. Rep. 
N.S. 712; Walton v. "London, ete, “R. 
Conat4e Ty T.. Rep... N2 S82. 253: 

Can.—T. Baton Co. v. Sangster, 24 
Can. S. C. 708. 

N. B.—Berthelot v, Salesses, 39 
N. B. 144; Belyea v. Provincial Chem- 
ical Fertilizer Co., 37 CanLJ 247. 

. N. S.—Viets v. Chute, 10 N. S. 159. 

Ont.—Banks v. Shedden Forward- 
ing Co., 11 Ont. L. 483, 7 OntWR 88; 
Preston v. Toronto Rt Co., 11 Ont. i: 
56, 6 OntWR 786, 5 CanRCas 30; 
Landreville  v. Gouin, 6 Ont. 455: 
Oatman v. Michigan Cent. RY (Coss 
OntWR 81; Devlin v. Bain, 11 U. C. 
C. :P. 528; Henderson v. Barnes, 32 
4 Cri@s B. 176; Sandilands v. Bath- 
gate, 9 CanLJ 328. 

“Negligence [is a jury question] 
because determining [it] involves 
the testing and considering of evi- 
dence.” Dougherty v. Maine Cent. 
R. Co., 125 Me. 160, 182 A 209, 210. 

[a] Reason for rule.—‘When we 
stop to consider that a democratic 
form of government lodges in the 
people the power of government and 
the making of laws, and that the 
Same people who make those laws 
are called into the jury box to de- 
termine the issues of negligence, it 
denies the rules of consistency to 
assert that the carefully selected 
jurors are not fitted with the quali- 
fication of ‘reasonable men,’ so as to 
permit them to determine the ques- 
tions of negligence in cases such as 
this. - It must be borne in mind 
also that by reason of their environ- 
ment judges on the bench are one 
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case,2° the standard of care that should be applied 
to a particular situation,*? and whether the conduct 


step further removed from contact 
with these questions than the jurors 
themselves: The latter come from 
every walk in life, and are qualified 
‘ by experience to deal with the. ques- 
tions involved, and obtain first-hand 
impressions of the duties of master 
and servant, which only reach the 
judge on the bench through evi- 
dence, and become in a sense secon- 
dary, and not primary, evidence, and 
likewise secondary, and not primary, 
.qualifications for determining many 
questions of fact. The jury is'a 
composite body of men possessing 
the average of wide experience, and 
an average intelligence... The judge 
is dealing forever with the evidence 
of others, and his conclusions are 
based upon history of events, and not 
the ability to sense the significance 
of evidence as a jury may and will. 
How rarely, then, can the trial court 
be as well qualified to determine the 
fact of negligence as the jury.” 
Prickett v. Sulzberger, 57 Okl. 567, 
594,.157, B 356: 

[b] Cutting timber (1) and in- 
.juring fence and land (Gray v. Beau- 
fort County Lumber 'Co., 132 °S. °C. 
326, 128 SH 167) (2):so ‘that it fell 
on plainti ff (Young v. Fosburg Lum- 
ber Co., 147. N. C. 26, 60 SE 654). 

[ec] Explosion: (1) In gas well. 
Ponca City Ice Co. y. Robertson, 67 


Okl. 86, 169 P 1111. (2) Ginger ale 
bottle. Noonan v. Great Atlantic, 
etc:, Tea Co.; (N. J. Sup.) 135 A. 822. 


(3) Of gas in refrigerating machine. 

Strong: v. Armour, 154 Ill. A. 649. 
(4) Of Pepsi-Cola bottle. Cashwell 
v. Fayetteville Pepsi-Cola Bottling 
Works, 174 N. C. 324, 93 SE 901. 

[d] Failure: (1) To hitch horses. 
Kehaley v. Frye, 62 Wash. 48, 113 P 
247. (2) To repair fences. Poler v. 
New York Cent. R. Co., 16 N. Y. 476. 
(3) To show signal on boat. Cars- 
callen v. Coeur d’Alene, ete., Transp. 
Co., 15 Ida. 444, 98 P 622, 16 AnnCas 
544, (4) To protect water pipes 
from freezing. Queeney v. Willi, 225 
N. Y. 374, 122 NE i198. (5) To reset 
burglar alarm resulting in theft. 
_Nirdlinger v. American Dist. Tel. Co., 
245 Pa. 453, 91 A 883, AnnCas1915D 
1184. (6) To warn of starting ma- 
chinery. Rocky Mountain Fuel Co. v. 
Tucker, 72 Colo. 308,211 P 383. (7) 
To warn of traveling crane. Smale v. 
Wrought Washer Mfg. Co., 160 Wis. 
331, 151 NW. 803. 

j [e] Fall of: (1) Awning. Lewy 
Art Co. v. Agricola, 169 Ala. 60, 53 


S 145; Shappard v. Brooklyn Heights 
-R.. Co.,, 146 -App.. Div. 806, 131 ‘NYS 
DOT: (2) Box.. Ridenour v. Inter- 


national Harvester Co., (Mo. A.) 205 
Sw 881. (3) Fly wheel. Littlejohn 
v. Midland Valley R. Co., 47 Okl. 204, 
148 P 120. (4) Pole used in shoring 
up bunk. Sullivan v. Wakefield, 59 
Or. 401, 117 P 811. (5) Smokestack 
“while being raised. Dei v. Stratigos, 
2ouy Fe.- Avo Le bur t1 ee (oD rie: 


Ryan v. Woodbury Granite Co., 266 
Pa. 105, 110.45 279. 

{f] Frightening horse: (1) In 
general. Hutson v. Flatt, 194 Ill. A. 


29; Johnson v. Chicago, etc., R. Co., 


193 Ill., A.- 682; Vandalia R. Co. v. 
McMains, 42 Ind. A. 532, 85 NE 
1088. (2) By operation of search- 


light. Maiss v. Metropolitan Amuse- 
ment Assoc., 146 Ill. A. 196 [aff 241 
Ill. 177, 89 NE 268]. (3) By waving 


club. Dreher v. Columbia Mills Co., 
111 §. C. 457, 98 SE 194. 
[g] Handling: (1) Flasks’ con- 


taining acid. McHugh vy. Williams, 
43 R. I. 170, 110 A 607. (2) Crowbar. 
Abramovitz v. Chicago, ete., R. Co., 
172 Ill. A. 208. (3) Ice tongs. Cum- 
berland Brewing Co. v. Feldstein, 134 


Md. 42, 106 A 161. (4) Rivets. Lang 
v. Hay Fdy., etc., Works, 119 Misc. 
TOOT ENYS 121073 

[h] Improper methods: (1) At- 
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tachments of electric light to ceil- 
ing. Fish. v. Waverly Electric 
Light, ete., Co,, 189 N. Y. 336, 82 NE 
150, 13 LRANS 226: ..(2) Construc- 
tion of cold storage cellar. Balti- 
more Refrigerating, etc., Co. v. Krei- 
ner, 109 Md. 361, 71 A 1066. (3) In- 
stailation in private house of hot 
water boiler. Kelley v. Laraway, 
223 Mass, 182, 111 NE 794. 

Lil Leaving: (1) Hole in roof un- 
covered. Welch v. Evans Bros., 
Constr. Co., 189 Ala. 548, 66 S 517. 
(2) Window open at night. Faucett 
v. Nichols, 64.N. Y. 377 [rev 2 Hun 
521, 4 Thomps. (Com OR aE 

i] Maintenance of: (1) Defective 
flues. Fowle v. Atlantic Coast Line 
R.. Co., 147 N. C. 491, 61 SE 262. (2) 
Public dock. Gregg v. King County, 
80 Wash. 196, 141 P 340, AnnCas 
1916C 135. Q) Unguarded high-ten- 
sion wires on amusement pier. Owens 
v. Associated Realties Corp., 81 N. 
J. Li. 586, 80 A 325. 

[k] Nail: (1) In plank on ground. 
Ricks v. Atlantic Coast Line R. Co., 
173 .N.. Gir 696,91 ‘SE 363: 2@)7.In 
floor. Beck v. Chicago, etc., R.-Co., 
125 Minn, 256, 146 NW 1092. 

{1] Operation of crane.—Standard 
Steel Car, Co., v. McGuire, 161 Fed: 
527, 88 CCA 469; Bush v. Weed Lum- 
ber Co., 55 Cal. A. 588, 204 P 24. 

{m] Other illustrations: (1) AlIl- 
lowing boy to remove crupper from 
tail-of a mule. Kierkowsky v. Con- 
nell, 43 Pa. Co. 250 [aff 253 Pa. 566, 
98 A 766). (2) Applying dyes to 
hair. Freeman v. Zirger, 125 Misc. 
288, 210 NYS 712. (3) Closing door 
on boy’s finger. Lande v. L. & S. 
Constr,..Cos, Ines. 191. Appi2Din. 497, 
181 NYS :493. (4) Collapse of porch. 
Schneider v. C. H.! Little Co., 184 
Mich. 315, 151 NW 587. (5) Collapse 
of sidewalk over vault. Schlippert v. 
Orth, 75 Pa. Super. 572. . (6) Deser- 
tion of a fisherman on the fishing 
grounds at sea. Dyer v. Collins, 
(Me.) 85 A 1. (7) Directing team to 
drive square off a dump instead 
of by a runway. St. Louis, etc, R. 
Co. v. Cooper, 111 Ark. 91, 163 SW 
160. (8) Discharging warm water 
from manufacturing plant into river 
at point where public skated without 
guarding or warning against weak- 
ened condition of ice. Parsons v. 
E. I. Du Pont de Nemours Powder 
Co., 198 Mich. 409, 164 NW 413, LRA 
1918A 406. (9) Dropping crushed 
rocks on street. Dudley v. Jacobs, 
(Tex. Civ. A.) 257. SW. 315. (10) 
Excavating public drainage ditch. 
Weller v. Mulgrew, etc., Co., 49 N. 
D. 636, 192 NW 969. (11) Exposing 
cotton to fire hazard. Texarkana, 


ete:, R.. (Col vor Brass,” (Dex; Civ.) A.) 
245 SW 457. (12) Flooding due to 
insufficient drainage. Caskey v. 


Pennsylvania R. Co., 56 Pa. Super. 
67; Harber v. Pennsylvania R. Co., 56 
Pa. Super. 59, 66. (18) Inattention 
of life guard at swimming pool. Co- 
rum v. Blomquist, 116 Wash. 196, 
198 P 727. (14) Investing funds of 
others for them. Isham v. Post, 141 
N. Y. 100, 35 NE 1084, 38 AmSR 766, 
23 LRA 90. (15) Mistake in filling 
prescription, Peavy v. Hardin, (Tex. 
Civ. A.) 288 SW 588. (16) Moving 
mail truck over plaintiff's foot. Chi- 
cago, ete., R. Co. v. Zirkle, 76 Okl. 
298, 185 Pp 329. (17) Poison in a dyed 
fur coat causing injuries... Gerkin v. 
Brown, etc., Co., 177 Mich. 45, 148 
NW 48, 48 LRANS 224. (18) Shoot- 
ing man for a bird on a hunting 
party. Haines v. Kreeger, 43 Pa. Co. 
492. (19) Striking gate, unhinging 
it, and causing it to fall on plaintiff. 
Bock v. Rinderknecht, 200 Mo. A. 
496, 207 SW 245. (20) Striking per- 
son while loading vessel. Kruger v. 
Hogan, 234 N. Y. 369, 138 NE’ 23. 
(21) Taking sick employee home in 
automobile and failure to drive care- 


[§ 852 


of defendant*! or of the person who is seeking to 


fully. Tullgren v. Amoskeag Mfg. 
Co., (N. H.) 13838 A 4,.46 ALR 380. 
(22) Whipping horse at a_ horse 


auction to arouse him for demon- 
stration purposes. Karcher v. Fiss, 
etc., Horse Co., 127 App. Div. 203, 111 
NYS 54. 


89. See supra § 50. 

40. See cases infra notes 41-2. 

41. U. S—Grand Trunk R. Co. v.. 
Ives, 144 U. S. 408, 12 SCt 679, 36 


L. ed. 485 [aff 35 Fed. 176]; Haff v. 
Minneapolis, ete., R. Co., 14 Fed. 558, 
4 McCrary 622; King v. American 
Transp. GCo;,,14°F: Cas. No...7,787, 1 
Flipp. 1 

Ala.—Tennessee Coal, etc., Co. v. 
Burgess, 158 Ala. 519, 47 S 1029 

Colo.—Denver City Tramway Co. v. 
Wright, 47 Colo. 366, 107 P 1074; 
Rimmer v. Wilson, 42 Colo. 180, 93 Pp 
1110. 

D. Ce—Capital Tract. Co. v. Divver, 
33 App. 332. 

Ga.—Augusta, ete., R. Co. v. Kil- 
lian, 79 Ga. 234, 4 SE 165; Hicks v. 
Southern R. Co., 23 Ga. A. 594, 99 SE 
218 [aff 149 Ga. 713, 101 SE 798]; 
Trammell v. Columbus R. Co., 9 Ga. 
A. 98, 70:.SE. 892;: Louisville, ;etc.,, R. 
Co. v. Plunkett, 6 Ga. A. 684, 65 SH 
695. 

Ida.—Short v. Boise Valley Tract. 
Co., 38 Ida. 593, 225: /P 3938: 

Ill.—Elgin, etc., R. Co. v. Duffy, 
191 -Ill. 489, 61 NE 432; Wabash R. 
Co. v. Elliott, 98 Ill. 481; McDer- 
mott.v. Griffiths, 190 Ill. A. 53; Mec- 
Leansboro v. Trammel, 109 Ill. A. 
524; Quincy Gas, etc., Co. v. Bau- 
man, 104 Ill. A. 600 [aff 203 Tl. 295, 
67 NE 807]; Toledo, etc., R. Co. v. 
Cline, 31 Ill. A. 563 [rev on other 
grounds 135 Ill. 41, 25 NE 846]. 

Ind.—Pittsburgh, etc, R. 
Arnott, 189). Indy 350, i126 3 
Martin v. Lilly, 188 Ind. 139,121 NE 
443. 

Iowa.—Ashbach v. Iowa Tel. Co., 
165 Iowa 473, 146 NW 441. 

Ky.—Sharp v. Layne, 117 SW 292; 
Paducah,: ete., R. Co.) vs Letcher, 5 
KyL 153,,,252. 


Me.—Littlefield v. Biddeford, 29 
Me. 310. 
ete; dRs) Co.v. 


Md.—Cumberland, 
State, 37 Md. 156. 
Mass.—Blood v. Ansley, 231 Mass. 
438, 121 NE 488. 
Oh.—Mertz v. Ohio Electric R. Co., 
22 OhNPNS 99. 
Okl.—Electriec Supply Co. v. Ros- 


ser, 88, \Okl. 220, 214° P°1068;) Chi- 
eago, etc., R. Co. v. Zirkle, 76 Okl. 
298, 185 P 329; Dickinson v. Gran- 
bery, 71 Ok1:'9, 174 P. 776. 

Pa.—McMahen v. White, 30 Pa. 
Super. 169. 


Tenn.—Louisville, ete., 


Re VCO.aeV: 
Fort, 112 Tenn. 482, 860 SW 429. 


Wash. —Hull Vv. Davenport, 93 
Wash. 16, 159 P 1072; Bowers wv. 
Standard Fuel, ete., Co., 91 Wash. 
400, 157 P 1094; Williams v. Spo- 


kane, 73 Wash. 237, 131-1 8/33) 

Wyo.—Hines v. Sweeney, 28 Wyo. 
57, 201 P.165;'201 P 1018. 

[al Bailee of horse failing to keep 
him_in control. Rimmer v. Wilson, 
42 Colo. 180, 98 P 1110. 

[b] Conduct after seeing plain- 
tiff in position of actual peril. Capi- 
tal Tract. Co. v. Divver, 33 App. (D. 
C.) 332; Short v. Boise Valley Tract. 
Co., 38 Ida. 593, 225 P 398; Mertz v. 
Ohio WHlectric R. Co., 22 OhNPNS 
99; International, etc., R. Co. v. Val- 
lejo, (Tex. Civ. AL) 108 SW 1187. 

[ec] Gas in well under a building 
in course of construction. McDer- 
mott v. Griffiths, 190 Ill. A. 53. 

(d] Loading ice wagon so that ice 
will not fall out. Bowers v. Stand- 
ard Fuel, etc., Co., 91 Wash. 400, 157 


P 1094 

{e] Handling a mail truck.—Chi- 
eago, ete: R: ' Co: vi" Zirkle,” 76 Ok}. 
298, 185" P 329: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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recover*? measures up to such standard, are ques- 
tions to be determined by the jury under proper 
instructions. If negligence has been established, 
its degree, when material to the right of recov- 
ery,*® whether slight, ordinary, or gross, depends 
upon the evidence, and is ordinarily a question 
for the jury.44 So what evidence would or would 
not evince a willfulness on the part of defendant 
to inflict the injury complained of must be left 
solely to the jury in each individual ease.*> It 
is the duty of the court to rule as matter of law 
that gross or willful negligence has not been proved 
where the evidence is uncontradicted and that is 
the only inference that can reasonably be drawn 
therefrom.*® 


Relationship of parties and duty of care. The 
preliminary question whether defendant owed any 
duty of care to plaintiff is itself a mixed question 
of law and fact.*? The existence of the relationship 
between plaintiff and defendant is.a question of fact 
for the jury,*® except where established clearly by 
uncontradicted evidence.*® Whether a duty of care 
results from the established relationship,®*° and the 
nature and extent of that duty,°! are questions of 
law for the court. 

Violation of statute or ordinance. Where the evi- 
dence is conflicting as to the violation of a statute 
or ordinance, the issue presented is one of fact 
for the jury.°? The case must also be submitted to 
the jury where the application of the statute to the 


{f] Protection of steamboat from 48. Cal.—Giacomini v. Pacific] Arnott, 189 Ind. 350,°126 NE 13; 
fire. Sharp v. Layne, (Ky.) 117 SW | Lumber Co., 5 Cal. A. 218, 89 P 1059.] Union Tract. Co. v. Berry, 188 Ind. 
292. Tll.— Pennsylvania Co. v. Chapman,|]514, 121 NE 655, 124 NE 737, 3 

{g] Taking leaky gasoline torch 220 Ill. 428, 77 NE 248; Chicago Ter-| ALR 1171; Decatur v. Hady, 115 NE 
into furniture warehouse in making | minal Transfer R. Co. v. Kotoski, 199 | 577; Louisville, etc.,-R. Co. v. Lynch, 
repairs. Electric Supply Co. v. Ros-| Ill. 383, 65 NH 350; Chicago Terminal | 147’ Ind. 165, 44 NE 997, 46 NE 471, 
ser, 88 Okl. 220, 214 P 1068. Transfer R. Co. v. Schmelling, 197 Ill.| 34 LRA 293; Cleveland, ete., R. Co. 


[h] Unsafe plan for erecting con-| 619, 64 NE 714; 


Mississippi Valley | v. Means, 59 Ind. A. 383, 104 NE 


erete bridge piers. Williams v. Spo-]| Tract. Co. v. Coburn, 132 Ill. A. 624;] 785, 108 NE 375; Pittsburgh, ete., IR: 


kane, 73 Wash. 237, 131 P 833. Cleveland, ete., R. Co. vy. Surrells, 115 | Co. v. Wise, 36 Ind. A. 59, 74 NE 1107. 
42. See infra § 858. TAS 615 Mad. —Cumberland, ete:, SRS Come 
43. See supra § 50. Ind.—Citizens St. R. Co. v. Jolly, | State, 37 Md. 156. 


44, Wabash R. Co. v. Brown, 152161 Ind. 80, 67 NE 935. Mass.—Hunnewell v. flaskell) 174 
Wit 84-39: IN By 273.) Ladi ba “Teas Towa.—Overhouser Vv. American | Mass. 557, 55 NE 320. 
656]; South Covington, ete, St. R.| Cereal Co., 128 Iowa 580, 105 NW Mich.—Knottnerus v. North. Park 
Co. v. Cleveland, 100 SW 283; 30 KyL}113; Aga v. Harbach, 127 Iowa 144,] St. R.°Co., 93 Mich. 348, 53 NW 529, 
1072, 11 LRANS 853; Weiskopf v.|102 NW 833, 109 AmSR 377, 4 Ann}17 LRA 726. 


Ritter, 97 SW 1120, 29 KyL 1268;|Cas 441. 


Minn.—Fredenburg v. Baer, 89 


Louisville, etceR: Co. v. Mitchell, 87 Kan.—Brower v. Timreck, 66 Kan.| Minn. 241, 94 NW 683. 


Ky. 327, 8 SW 706, 10 KyL 311; 770, 71 PB 581. 


N. Y.—Downes v. Elmira Bridge 


Louisville, etc., R. Co. v. Collins, 3 Ky.—Cumberland Tel:, etc., Co. v.|Co., 179 N. Y. 136, 71 NE 743; Sutton 
Duv. (Ky.) 114, 87 AmD 486; Man-|] Adams, 91 SW 739, 28 Kyl 1265;|v. New York! Cents, | €tes, R\\Co.,/ 66 


ning v. Simpson, (Mass.) 159 NE 440; | Cumberland Tel., 


etc., Co. v. Ware,| N. Y. 248; Clarke v. New York Cent., 


Pearlstein v. New York, etc., R. Co.,|115 Ky. 581, 74 SW 289, 24 KyL 2519. | etce., R.. Co., 104 App. Div. 167, 93 


197 Mass. 578, 83 NE 1040; Texas, Mass.—Loftus 


Pelletier, 223|NYS 525. 


ete, R. Co. v. Hill, 71 Tex. 451, 9| Mass. 63, 111 NE 712; Heffernan -v. Oh.—Wheeling, etce., R. Co. v. Har- 
SW 351; Missouri, ete, R. Co. v.| Fall River Iron Works Co., 197 Mass.| vey, 77 Oh. St. 235, 883 NE 66, 122 
Scofield, (Tex. Civ. A.) 98 SW 435. 28, 83 NE 5; Dugan v. Blue Hill St.| AmSR 503, 19 LRANS 1136, 11 Ann 

A5h S.—Lacey v. Louisville,| R. Co., 1938 Mass. 431, 79 NE 748. Cas 981; Baltimore, ete., R: Co. v. 
etc., R. Co., 152 Fed. 134, 81 CCA 352. Mich.—Brown v. Pontiac, ete., R.| Cox, 66.Oh. St. 276, 64 NE 119, 9.0 


Ala.—Cargall v. Riley, 209 Ala. 183,|Co., 133 Mich. 371, 


94 NW 1050. AmSR 583. 


95 S 821; Birmingham, etc., R., etc., Minn.—Klugherz v. Chicago, etc., R. I.—White v. New York, etc., R. 
Co. v. Drennen, 175 Ala. 838, 57-S}R. Co., 90 Minn. 17, 95 NW 586, 101] Co., 25 R. I. 19, 54 A 586. 


876, AnnCasi914C 1037; Southern R.| AMSR 384. 


Tex.—International, ete., R. Co. v. 


Co. v. Hyde, 164 Ala. 162, 51 -S. 368; Mo.—Anderson vy. Missouri Pac. R.| Vallejo, 102 Tex. 70, 113 SW 4, 115 


Garth v. North Alabama Tract. Co.,|Co., 196 Mo. 442, 


148 Ala. 96, 42 S 627. AmSR 748. 


93 SW 394, 113})SW 25 [rev (Civ: A.) 108 SW 1187}. 
Utah.—Smalley v. Rio Grande 


Ill.—Bernier v. Illinois Cent. R. Nebr.—Maxson v. J. I. Case Thresh-| Western R. Co., 34 Utah 423, 98 P 
Co., 296 Ill. 464, 129 NE 747 [aff 215]ing Mach. Co., 81 Nebr. 546, 116 NW} 3811. 


Till. A. 454]; Walldren Express, etc.,] 281, 16 LRANS 963. 


Vt.—Benedict v. Union Agricultu- 


Co. v. Krug, 291 Ill. 472, 126 NE 97; N. J.—Fort v. Reid Ice Cream Co.,} ral Soc., 74 Vt. 91, 52 A 110. 
Collins v. Missouri-Illinois R. Co., 233|98 N. J. L. 559, 119 A 638; Atlantic Wis.—Hughes v. Chicago, ete, R. 
Tll. A. 545; Voorhees v. Chicago, etc.,| City R. Co. v. Kiefer, 75 N. J. L. 54,|Co., 122 Wis. 258, 99 NW 897. 


R. Co., 215 Ill. A. 531; Lund v. Os-|66 A 930; Norman v. Middlesex, etc., 51. See supra §§ 17-20. 

porne, 200 Ill. A. 457; Giles v. Peoria} Tract. Co., 71 N. J. Li. 652% 60 A 936. 52. U. S.—St: Louis, ete., R. Co. 

R. Co.,, 153 Tll: A. 625: Pa.—Powell v. Philadelphia, etc., |v. Delk, 158 Fed. 931, 86 CCA 95, 14 
Ind.—Evansville, ete, R. Co. v.| R.. Co., 220 Pa. 638, 70 A 268, 20] AnnCas 233 [rev on other’ grounds 

Wolf, 59 Ind. 89. LRANS 1019; Wilkes v. Buffalo, etc.,}.220 U. S. 580, 31 SCt 617, 55 L. ea. 
Ky.—Needham v. Louisville, etc.,| R. Co., 216 Pa. 355, 65 A 787. 590]; Michigan Headlining, ete., Co. 


R. Co., 85 Ky. 423, 3 SW 797, 11 Sw}. S.. C-—McKeown _v. South Caro-|v. Wheeler, 141 Fed. 61, 72 CCA 
306; Johnson v. Castleman, 2 Dana} lina, ete., R. Co., 68 S.C. 483, 47 SE | 71. 


377. 713; Oliver v. Columbia, etc., R. Co., Ark.—St. Louis, ete., R. Co. v. Bo= 
N. Y.—De Carvalho v. Brunner,| 65 S. C. 1, 43 SE 307. back, 71 Ark. 427, 75 SW 473. 

228.N. Y¥. 284, 119 NE 563. Tex.—Missouri, etc., R. Co. v. Wil- Ga.—Central of Georgia R.’ Co. v. 
Utah.—Jeppsen v. Jensen, 47 Utah|liams, 50 Tex. Civ. A. 134, 109 SW] Harper, 124 Ga. 836, 53 SE 391. 

536, 155 P 429, LRA1916D 614. 1126; St. Louis Southwestern R. Co. Tll._—Joseph Taylor Coal Co. v. 


[a] Burning of house in which|v. Fowler, (Civ. 


A.) 93 SW 484;] Dawes, 220 Ill. 145, 77 NE 181; 


plaintiff had property. Barley v. Da-| Texas Short Line R. Co. v. Waymire,} Christy v. Elliott, 216 Ill. 31, 74 NE 
vis, 123 S. C. 228, 116 SE 4388. (Civ. A.) 89 SW 452; Trinity, etc., R.| 1035, 108 AmSR 196, 1 LRANS 215, 


[b] Digging hole near public way |Co. v. Simpson, 
and leaving it unguarded. Ruddell v.|1034; Gulf, etc., 


Seaboard Air Line R. Co., 75 S. C.]| (Civ. A.) 71 SW 73. 


(Civ. A.) 86 SW|3 AnnCas 487; Donk Bros. Coal, ete., 


Co. ‘v.. Carter, | Co. v. Stroff, 200° Ill. 483, 66° NH" 29; 
Illinois Cent. R. Co. v. Stewart, 130 


290, 55 SE 528. Vt.—McDuffee v. Boston, ete, R.} Ill A. 197 [aff 230 Ill. 204, 82 NE 
[ec] Person injured: (1) Child|Co., 81 Vt. 52, 69 A 124, 130 AmSRJ|590]; Illinois Southern R. Co.- v. 


trespassing on truck. Higbee Co. v.|1019. 


Hayer, 128 Ill. A. 315 [aff 225 Tit. 


Jackson, 101 Oh. St. 75, 128 NE: 61, Wash.—Meyers y. Syndicate Heat,| 613, 80 NE 316]; Jefferson Theatre 
14 ALR 131. (2) Employee of pur-|etc., Co., 47 Wash. 48, 91 P 549. Program Co. v. Crejezyk, 125 Tll. A. 
chaser of coal trestle engaged in re- 49. Georgia, etc., Co. v. Cole, 1 Ga.|1; Madison Coal Co. v. Hayes, 116 I}. 


moving it. Kangas y. Champion Iron] A. 33, 57 SE 1026. 


A. 94 [aff 215 Tl. 625, 74°NE 755]; 


Co., 228 Mich, 237, 199 NW 616. 50. U. S.—Fuller v: Citizens’ Nat. | Chicago,’ etc., R..° Co. v..Condon, 108 


[a] Striking pedestrian with team | Bank, 15 Fed, 875. 


Ill. A. 639; Springside Coal Min. Co. 


of horses at crowded crossing. Heid- Conn, —Nolan v. New York, etc., R.]| v. Grogan, 53 Til. A. 60. 

enreich v. Bremner, 260 Ill. 439, 103] Co., 53 Conn. 461, 4 A 106; Schoon- Iowa.—Selensky v. Chicago Great 

NE 275. maker v. Albertson, etc., Mach. Co.,| Western R. Co., 120 Iowa 113, 94 
46. Burke v. Cooke, 246 Mass. 518,|51 Conn. 387. NW 272. 


141 NE .585; Adamowicz v. Newbury- Ill.— Western 


Wheel Works vy. Ky.—Louisville, ete,’ R. Co. v. 


port Gas, etc., Co., 288 Mass. 244, 130! Stachnick, 102 Ill. A. 420; Gibson _v.| Joshlin, 110 SW 382, 33 KyL 513; 


NE 388 Leonard, 387 Ill. 
Uneontroverted evidence see infra|182, 32 NE 182, 
§ 855 LRA 588]. 


47. See cases infra notes 48-51. Ind.—Pittsburgh, 


A. 344 (aft 143 Ill. | Nashville, etc., R. Co. v. Russell, 129 
86 AmSR 376, 17| Ky. 14,°110 SW 3817, 33 KyL 447; 


Louisville, etc., R. Co. v. Ueltschi, 97 
ete, R. Co. v.'SW 14, 29 KyL 1136; Nashville, etc., 


1286 [45 C.Jd.] 


circumstances of a particular case involves matters 
of fact,®* as, for example, whether its violation un- 
der the circumstances of the case constitutes negli- 
gence where the statute is one that does not estab- 
Where the statute 
is held to establish a fixed standard of care,®> and 
its violation is proved by uncontradicted evidence, 
the question of defendant’s negligence is for the 


lish a fixed standard of care.°* 


court.>® 


([§ 853] (2) Depending on Nature and State of 
Proof—(a) In General. The proper application of 
the general rules above stated may depend largely 
on the nature and state of the proof,®’ as where 
the facts are disputed,°® where the evidence is not 
conflicting,®® or where, although the facts are not 


controverted, different inferences 


R. Co. v. Higgins, 92 SW 549, 29 KyL 
89. 

Mass.—Daniels v. New York, etc., 
R. Co., 183 Mass. 393, 67 NE 424, 62 
LRA 751. : 

Mich.—Braasch v. Michigan Stove 
Co., 147 Mich. 676,.111 NW 197. 

Mo.—Morgan v. C.. Hager, etc., 
Hinge Mfg. Co., 120 Mo. A. 590, 
SW 638; McDaniels v. Royle Min. Co., 
110 Mo. A. 706, 85 SW 679; Elliott v. 


Chicago, etc., R. Co., 105 Mo. A. 523, 
80 SW 270. - 

Nebr.—Rosenberg v. Chicago, etc., 
R. Co., 77 Nebr. 663, 110 NW. 641; 
American Water-Works Co. Va 
Dougherty, 37 Nebr. 373, 55 NW 
1051. 


N. Y.—Bretsch v. Plate, 82 App. 
Div, 399, 81 NYS 868; Guichard v. 
New, 84 Hun 54, 31 NYS 1080. 

Or.—Wilmot v. Oregon R. Co., 48 
Or. 494, 87 P 528, 120 AmSR 840, 7 
LRANS 202, 11 AnnCas 18. 

Ss. C.—Martin v. Southern R. Co., 
77S. C. 370, 58 SE 3, 122 AmSR 574. 

Tex.—Dallas Cons. Blectric St. R. 
Co. v. Chambers, 55 Tex. Civ. A. 331, 


118 SW 851; International, ete, R. 
Co. v. Haddox, 86 Tex. Civ. A. 385, 
81 SW 1036. 


Wash.—Barclay v. Puget Sound 
Lumber Co., 48 Wash. 241, 93 P 430, 
16 LRANS 140; Adams v. Peterman 
Mfg. Co., 47 Wash. 484, 92 P 339; 
Boyle v. Anderson, etc., Lumber Co., 
46 Wash. 431, 90 P 433; Noren v. 
Larson Lumber Co., 46 Wash. 241, 89 
P 563; Vosberg v. Michigan Lumber 
Co., 45 Wash. 670, 89 P 168; Camp- 
bell v. Wheelihan-Weidauer Co., 45 
Wash. 675, 89 P 161; Rector. v. 
Bryant Lumber, etc., Co., 41 Wash. 
556, 84 P 7; Hrickson v. E. J. Mc- 
Neeley, 41 Wash. 509, 84 P 3. 

Wis.—Van de Bogart v. Marinette, 
etc., Paper Co., 132 Wis. 367, 112 NW 
443. 

53. Johnson v. Onondaga Paper 
Co., 112 App. Div. 667, 98 NYS 602. 


54, Dallas Cons. Hlectric St. R. 
Co. v. ‘Chambers, 55 Tex. Civ. A. 331, 
118 SW 851. 

55. See cases supra text and note 

5; 

: 5G. Chesrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94. 

57. See infra §§ 854-857. 

58. See infra § 854. 

59. See infra § 855. 

60. See infra §§ 856, 857. 

61. Ga.—Fenelon v. Southern R. 
Co., 143 Ga. 26, 84 SE 57; Sinkovitz 


vy. Peters Land Co., 5 Ga. A. 788, 64 
SE 93; Monahan v. National Realty 
Co., 4 Ga. A. 680, 62 SE 127. 

Md.—Surry Lumber Co. v. Sissett, 
150 Md. 494, 188 A 458; Chesapeake 
Tron Works v. Hochschield, 119 Md. 
803, 86 A 345. 

Mass.—Connors v. Richards, 230 
Mass. 436, 119 NE 831; O’Neil_ v. 
Toomey, 218 Mass. 242, 105 NE 974. 

Mich.—Waidelich v. Andros, 182 
Mich. 374, 148 NW 824. 

Mo.—Brown v. Louisiana, etc, R. 
Co., 256 Mo. 522, 165 SW 1060; Gibbs 


NEGLIGENCE 


therefrom.®° 


[§§ 852-853 


Where an accident is one that would 
not ordinarily have happened if due care and ecau- 
tion had been used, the mere fact of the injury is 
sufficient to carry the case to the jury on the ques- 
tion of defendant’s negligence;*+ but if the accident 
is one which might have happened notwithstanding 
defendant’s due care and caution, the mere fact 
of the accident without further evidence from 


which an inference of negligence could be drawn®? 


may be drawn 


vy. Poplar Bluff Light, etc., Co., 142 
Mo. A. 19, 125 SW 840. 

N. J.—Higgins v. Goerke Kirch Co., 
92 N. J. Li 424, 106 A 394 [aff 91 
N. J. L. 464, 103 A 37]; Najarian v. 
Jersey. City;.etes St (RoiCo,hi7 UN: 
J. L. 704, °73 A 527, 23 LRANS 751; 
Crawford v. American Stores Co., 
(Sup.) 1386 A 715. 

N. Y.—Pearson v. Bhrich, 148 App. 
Div. 680, 188 NYS 2738; Cahalin: v. 
Cochran, 1 NYSt 583. 

N. C.—Nixon v. Buckeye Cotton 
Oil- Mill, 174 N. C. 730, 94 SE 410; 
Ridge v. Norfolk Southern R. Co., 167 
N. C. 510, 83 SE 762, LRA1917B 215. 

Okl.—Selby v. Osage Torpedo Co., 
112 Okl. 303, 241 P 130, 44 ALR 120. 

Or.—Galvin v. Brown, 53 Or. 598, 
OAS P 61. 

Pa.—Majestic Amusement Co. v. 
Standard Cigar Co., 79 Pa. Super. 
309;-Rocap’v, ‘Bell Tel. Co., 29 )Pa. 
Dist. 291. 

Tex.—Chicago, ete., R. Co. v. Bern- 
nard, (Civ. A.) 290 SW °292; Texas, 
etc., Coal Co. v. Kowsikowsiki, (Civ. 
A.) 118 SW,-829 [rev.103 Tex. 178, 
125 SW 3]; Galveston, etc., R. Co. v. 
pee eth 44 Tex. Civ. A. 406, 98 SW 


W. Va.—Jones v. Riverside Bridge 

Co., 70 W. Va. 874, 73 SE 942. 
._ [a] Falling objects: (1) Cans from 
counter in grocery store. Crawford 
v. American Stores Co., (N. J. Sup.) 
136 A 715. (2) Ice from defendant’s 
ice tongs. O’Neil v. Toomey, 218 
Mass. 242, 105 NE 974. (3) Ice box 
lid on customer’s hand. Higgins v. 
Goerke Kirch Co., 92 N. J. L. 424, 106 
A 394 [aff 91 N. J. L. 464, 103 A 37]. 
(4) Glasse from window. Sinkovitz 
v. Peters Land Co., 5 Ga. A. 788, 64 
SE 938; Pearson vy. Ehrich, 148 App. 
Div. 680, 1833 NYS 2738. (5) Timber 
from a sling load while loading a 
ship. Galvin v. Brown, 53 Or. 598, 
101 P 671. (6) Window sash. Mona- 
han v. National Realty Co., 4.Ga. A. 
680, 62 SE 127. 

[b] Flooding of premises by rea- 
son of the overflow of a tank in de- 
fendant’s premises above. Waide- 
ae v. Andros, 182 Mich. 374, 148 NW 

{ce] Iron joist, being hoisted by 
derrick, striking and damaging prop- 
erty. Chesapeake Iron Works vy. 
Hochschield, 119 Md. 308, 86 A 345. 

62. See infra § 856. 

63. Southern R. Co. v. Derr, 240 
Fed. 78, 1538 CCA 109; Alabama Great 
Southern R. Co. v. Johnson, 14 Ala. 
A. 558, 71 S 620; Stone v. Van Noy 
R. News Co., 153 Ky. 240, 154 SW 
1092; Cawley v. Baltimore, ete, R. 
Co., 44 Pa. Super. 340. 

[a] Breaking of skid used in mov- 
ing a boiler. Southern R. Co, v. 
Derr, 240 Fed. 78, 153 CCA, 109. 

{b] Explosion of bottle contain- 
ing soft drink. Stone v. Van Noy R. 
News Co., 153 Ky. 240, 154 SW 1092. 

64. See infra § 857. 

65. U. S.—Atoka Coal, ete., Co. v. 
Miller, 170 Fed. 584, 95 CCA 664 [rev 


is not sufficient to carry the case to the jury;%* and, 
a fortiori, if the inference of negligence arising 
from the nature of the accident is successfully re- 
butted by undisputed evidence of defendant’s due 
care, the case must be withdrawn from the jury.%4 
If the cause of the injury is alleged and there is 
no evidence in the case to support such allegation,® 


7 Ind. T. 104]; Pennsylvania R. Co 
vy." McCaffrey, 149 Fed. 404, 79 CCA 
224; Leonard vy. Miami Min. Co., 148 
Fed. 827, 78 CCA 517; Hathaway v. 
ride Tennessee, etc., R. Co., 29 Fed. 
Ala.—Southern Re 6a. 
144 Ala. 361, 39 S 376, 113 AmSR 48: 
Louisville, ete, R. Co. v. Lewis, 141 
Ala, 466, 37. S 587; Bridgeport Water 
Pee v. Goodwin, 132 Ala. 533, 31 S 
Cal.—Thompson v. Cali ia 
Constr. Co., 148 Cal. 35, 82 S cae 
Colo.—Burlington, etc, R. Co. v. 
Campbell, 20 Colo. A. 360, 78 P 1072. 
Conn.—O’Brien v. Miller, 60 Conn. 
Mee 22 cae 25 AmSR 320. 
el.—Shuster vy. Philadelphia, ete. 
R. Co., 22 Del. 4, 62 A 689; Queen 
Anne’s R. Co. v. Reed, 21 Del. 226 
59 A 360, 119 AmSR 301. . 
-—Goodman v. Bigler, 133 Tll. A. 
301; Chapin v. Walsh, 37 Ill. A. "536. 
es WE Uae Rapids, ete. 
‘ 0., 2 Ind. 4 3 
Anse eich » 70 NE 524, 102 
nd. T.—Brunson y. South 
eer. Ce, ete a 209, 104 SW 503, 
1, .ete., sRaiCo; ov. UW, ; 
T. 280, 97. SW 1010. RPS a, 
_+0Wa.—Sharpnack y. Des Moi 
City R. Co., 115 NW 475; Heinze 
Interurban R. Co., 114 NW 534: Me- 
Naughton v. Illinois Cent. R. Co. 136 
Iowa 177, 113 NW 844; Hakins v. Chi. 
cago, ete., R. Co., 126 Iowa 324, 102 


v. Johnson, 


NW 104; Harter Vv. Colfax Electric 
A 
Light, ete. Cor, 124 Iowa W 


v. Chica, 
Towa 281, 99 Nw ida oe tae 
an.—Garvey v. Coleman 
Co., 113 Kan. 70,-213 P 823; Nceron 
HAC ete., Co., 68 Kan 
85 ; Fowl ; 65 
Kan. S61 70° e007 Nai be oe 
y.—Clarke y. Louisvi 
Co, il owe ald, isville, ete, R. 
wards v. Chesapeake, etc., R. Co., 108 
SW 303, 32 Kyl 1240: Witten v.71 
aes y ; Witten v. Bell, 
Manning 
SW 565, 27 KyL 142; Louisville 
RCo. eye } 
SW 657, 


Md.—Baltimore, ete, R. Co. v 
State, 107 Md. 642, 69 A439, 72 A 340: 
Gans Salvage Co. v, Byrnes, 102 Ma. 
230, 62 A 155,11 LRANS 272; United 
Wlectric Light, etc, Co. v. State, 100 
ke Greate fy Seen OnER Baltimore 

orks v. Schaefer, 96 ; 
A 665, 94 AmSR 560. bag ga 

Mich. — Vincent v. Clements, 150 
Mich. 406, 114 NW 330; Sheon v. Kerr- 
Murray Mfg. Co., 146 Mich. 99, .109 
NW 40; Sweet v. Detroit United R. 
Co., 141 Mich. 650, 105 NW. 132;. Coes- 
sens v. Rapid R. Co., 136 Mich. 481, 
99 NW 751; Seccombe v. Detroit EBlec- 
tric R. Co., 133 Mich. 170, 94 NW 747; 
Plage) vs sChicago;. sete. RU I@o. oy 9.6 
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or if there is no allegation or evidence identifying 
~the cause of the accident, the rule of res ipsa 
loquitur does not apply®® and the case must be 
And it has been laid 
down as a general rule that the court may take the 
issue from the jury whenever the case is so clear 
under the evidence that the court can say in advance 
that it would be compelled to set aside a verdict at 
variance with the judgment of the court on the 
In some jurisdictions, however, under gen- 


withdrawn from the jury.** 


facts.®§ 


Mich, 30, 55 NW 444, 21 LRA 835, 
McCallum v. Davidson, 95 Mich. 382, 
54 NW 952; Bradley v. Ft. Wayne, 
etc.. R. Co., 94 Mich. 35, 53 NW 915, 
Knottnerus v. North Park St. R. Co., 
93 Mich. 348, 53 Bi Bes 17 eave 
Montgomery V. uskegon fe) 
Cog 38 Mich. 633, 50 NW 729, 26 
AmSR 308; Cornell y. Detroit Electric 
R. Co., 82. Mich. 495, 46 NW 791; 
Brower v. Edson, 47 Mich. 91, 10 NW 
121. 
o.—Chrismer v. Bell Tel. Co., 194 
Mo 189, 92 SW 3878, 6 LRANS 492; 
Lee v. Jones, eet alo. 291, fe gees 
AmSR 596; Barton v. 5 : 
es R. Co., 52 Mo. 258, 14 AmR 418; 
Boland v. Missouri R. Co., 36 Mo. 
484; Colvin v. Sutherland, 32 Mo. A. 


B .-P. Steam Baking Co. v. 
Omaha St. R. Co., 4 Nebr. (Unoff.) 
396, 94 NW 5332 ; 

N. J.—Hoimes vy. Pennsylvania R. 
Co., 74 N. J. L. 469, 66 A 412, 12 Ann 
Cas 1031; Butler v. Easton, etc., R. 
Co., 74 N. J. L. 245, 65 A 872; Mc- 
Guire v. Central R. Co, 68 N. J. L. 
608, 53 A 696; Pennsylvania R; \Coisv: 
Righter, 42 N. J. L. 180; New Jersey 
Express Co. v. Nichols, 33 Ne Jp ee 
434, 97 AmD 722. : 

N. Y.—Stratton v. New York, 190 
N. Y. 294, 83.NE 40 [rev 117 App. 
Div. 887, 103 NYS 358]; McDonald v. 
Metropolitan St. R. Co., 167 N. Y. 66, 
60 NE 282; Murphy v. Hayes, 145 
N. Y. 370, 40 NE 6; Scaggs v. Dela- 
ware, ete, Canal Co., 145 N. Y. 201, 
39 NE 716 [rev 74 Hun 198, 26 NYS 
323]; Larkin v._O’Neill, LL9 | N.Y. 
221, 23 NE 563; White v. Daniels, 39 
App. Div. 668, 57 NYS 305; Thornton 
vy. Lennon, 29 App. Div. 628, 41 NYS 
433; Kelly v. Smith, 29 App. Div. 346 
51 NYS 413; Sellers v. Dempsey, 26 
App. Div. 22, 49 NYS 765; McHale v. 
Fidelity, etc., Co, 14 App. Div. 286, 
43 NYS 894; Brown v. Wysong, 1 
App. Div. 428, 37 NYS 281; Nilan v. 
Richmond County Gas Light CG;,474 
App. Div. 234, 37 NYS 259; Muller v. 
Manhattan R. Co., 48 Misc. 524, 96 
NYS: 270; Geelan vy. Cooke, 23 Misc. 
460, 51 NYS 361; Millie v. Manhattan 
R. Co. 5 Misc. 301, 25 NYS 753, 
Welsh v. Metropolitan St. R. Co., 88 
NYS 166; Percey v. Fitchburg R. Co., 
27 NYS 1040 [aff 144 N. Y. 719 mem, 
39 NE 858 mem]; Ferris v. Aldrich, 
19 NYS 353; Dill v. Voshall, 16 NYS 


UN. C.—Hollingsworth v. Skelding, 
142-N.° C.. 246,- 55 SH 212; Foy v. 
Winston, 135 N. C. 439, 47 SE 466. 

Pa,—Wilson v. Atlantic Crushed 
Coke Co., 219 Pa. 245, 68 A 671; 
Weatherbee v. Philadelphia, etc. R. 
Go., 214 Pa. 12, 68 A 367; Sontgen v, 
Kittanning, etc., R. Co., 213 Pa. 114, 
62 A 523; Leitzel v. Harrisburg Tract. 
Co., 212 Pa. 608, 62 A 102; Allen v, 
Kingston Coal Co., 212 Pa. 54, 61 A 
572; Greis v. Hazard Mfg. Co., . 209 
Pa. 276, 58 A 474; Lyons v. Union 
Tract. Co., 209 Pa. 72, 58 A 118; Mor- 
gan y. Pennsylvania R. Co., 209 Pa. 
95, 58 A 116; Kilbride v. Carbon Di- 
oxide, etc., Co., 201 Pa. 552, 51 A 347, 
88 AmSR 829; Stackhouse v. Vendig, 
166 Pa. 582, 31 A 349; Sweeney v. 
Barrett, 151 Pa. 600, 25 A 148; Read- 
ing, etc. R. Co. v. Ritchie, 102 Pa. 
425; New York, etc., R. Co. v. Skin- 
ner, 19 Pa. 298, 57 AmD_ 654. 

R. I.—Gallowshaw v. Lonsdale Co., 
95 R. I. 388, 55 A 932; White v, New 
York, etc, R, Co, 25 R. 1. 19, 54 A 
586. h 
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trary verdict.®® 


S. D.—Strait v. Eureka, 17 S. D. 
326, 96 NW 695. 

Tex.—International, etc., R. Co. v. 
Vallejo, 102 Tex. 70, 113 SW 4, 115 
SW 25 [rev (Civ. A.) 108 SW 1187]; 
Graham vy. Chicago, etce., R. Co., 99 
Tex. 589, 91 SW, 1081; Landa v. Mc- 
Dermott, 16 SW 802; Halbert — v. 
Texas Tie, ete., Co., (Civ. A.) 107 SW 
592; Jones v. Ft. Worth, etc., R. Co., 
47 Tex. Civ. A. 596, 105 SW 1007. 

Utah.—Fares v. Rio Grande West- 
ern ‘R. Co,, 28,,Utah, 132, °-77..P 230;,:3 
AnnCas 1065. 

Vt.—Powers v. Grand Trunk R. Co., 


78 Vt. 436, 63 A 139; Guilmont v. 
Central Vermont R. Co., 78 Vt. 185, 
62 A 54, 

Va.—Carson Lime Co. vy. Ruther- 


ford, 102 Va. 244, 46 SE 304; South- 


ern R.. Co.)'v. -Hall,\.102 Va., 135, 45 
SE 867; Richmond, etc., R. Co. v. 
Moffett, 88 Va. 785, 14 SE 370. 


Wash.—Johnson v. Great Northern 
R. Co., 49 Wash. 98, 94 P 895; Wood- 
man v. Seattle Electric Co., 42 Wash. 
406, 85 P 23; Dunn v, Kemp, 36 Wash. 


183,78 P 782. 

Wis.—Grams v. C. Reiss Coal Co., 
125 Wis. 1, 102 NW 586; Hoth v. 
Peters, 55 Wis. 405, 13 NW 219; Hoyt 
vy. Hudson, 41 Wis. 105, 22 AmR 714. 

Eng.—Metropolitan R. Co. v. Jack- 
son, 3 App..,Cas, 193, 18 ERC 677; 
Stubley v. London, ete., R. Co., L. R. 1 
Exch. 13; Watkins v. Great Western 
RCo) strLe o. Reps N:  Se.193. 

Can.—Headford v. McClary Mfg. 
Coz, 24° Can, Siri /C.,/291: 

Ont.—Giles v. Great Western R. 
Co.» 36; U., C..Q: Bs - 360; Brown ive 
Heather, 8 CanLJNS 86. 

66. See supra §§ 779-781. 

67. Adriance v. Schenck, 95 N. J. 
L. 185, 112 A 408; McClellan v. 
Schwartz, 97 Wash. 417, 166 P 783. 

68. U. S.—Marande v. Texas, etc., 
R. Co., 184 U.:S. 178, 22 SCt 340, 46 
L. ed. 487; Southern Pac. Co. v. Pool, 
160 U. S. 438, 16 SCt 438, 40 L, ed. 
485; Elliott v. Chicago, ete., 
150 U, S., 245, 14 SCt. 85 
1068; Parks v. Southern R. Co., 
Fed. 276, 74 CCA 414; Hasting v. 
Southern R. Co., 143 Fed. 260, 74 CCA 
398, 5 LRANS 775 [certiorari den 201 
U. 8. 649, 26. SCt 762, 50 L. ed. 905]; 
Huntt v. McNamee, 141 Fed. 293, 72 
CCA 441; Busby vy. Anderson Water, 
etc., Co., 136 Fed.)156; 69 CCA. 154; 
Riley v. Louisville, ete., R. Co., 133 
Fed. 904, 66 CCA 598; Marquardt v. 
Ball Engine Co., 122 Fed. 374, 58 CCA 
462; Thomason v. Southern R. Co., 
113 Fed. 80, 51 CCA 67; Texas, etc., 
Ri Co.cv, Carlin, slik Med:'-7 7:0, 49. CCA 
605, 60 LRA 462 [aff 189 U. S. 354, 23 
SCt 585, 47 L. ed. 849], 

Colo.—Watson v. Manitou, etc., R. 
Co., 41 Colo. 1388, 92 P 17, 17 LRANS 
916 


Del.—Messing v. Wilmington City 
R. Co., 21 Del. 526, 64 A 247; Davis v. 
Peoples R. Co., 21; Del. 258, 64 A 70. 

Ill.—Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE 8338; Chicago Title, 
ete., Co. v. Standard Fashion Co., 106 
Till, A. 135. ¢ 

Ind.—Cleveland, ete., R. Co. v. 
Stewart, 161 Ind. 242, 68 NE 170. 

Minn,.—Abbett v. Chicago, etc., R. 
Co., 30 Minn. 482, 16 NW 266, 

Miss.—Rhymes v. Jackson Hlectric 
R., etc., Co., 85 Miss. 140, 37 S 708. 

Pa.—Keiser v. Lehigh Valley R. 
Co., 212 Pa. 409, 61 A 903, 108 AmSR 
872. 
Va.—Wood v. Southern R. Co., 104 
Va. 650, 52 SH 371. 


[§ 854] (b) Conflicting Evidence. 
facts upon which the alleged negligence is predicated 
are in dispute and the evidence in regard thereto 
is conflicting, it is for the jury to determine what 
the facts are, and, under instructions from the 
court, whether or not the facts, so established, con- 
stitute negligence."® This rule will not be affected 
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eral rules a case may be left to the jury, although 
it may be the duty of the court to set aside a con- 


Where the 


Wash.—Woolf v. Washington R., ” 
etc., Co., 37 Wash. 491, 79 P 997. 

W. Va.—Wenzel y. City, ete. R. 
Co., 64 W. Va. 310, 61 SE 1001; Wil- 
liams v. Belmont Coal, ete., Co., 55 
W. Va. 84, 46 SE 802. 

69. See Trial [38 Cyc 1573]. 

70. U. S.—Deserant v.  Gerillos 
Coal R. Co., 178 U. S. 409, 20 SCt 967, 
44 L. ed. 1127; Warner v. Baltimore, 
etc., R. Co., 168 U. S, 339, 18 SCt 68, 
42 L. ed. 491; Woolfe v. Ohio Oil Co., 
286 Fed. 329; New Jersey Cent. R. Co, 
v. DeBusley, 261 Fed. 561; New York, 
etc., SS. Co. v. Guanica Centrale, 231 
Fed. 820, 245 CCA 640; Maguire- 
Penniman Co. vy. Lombard, 195 Fed. 
477, 115 CCA 387; Miller v. Missouri, 
etc., R. Co., 169 Fed. 567, 95 CCA 65; 
Snipes v. Southern R. Co., 166 Fed. 
1, 91 CCA 593; Mahoning Ore, etc., 
Co. v. Blomfelt, 163 Fed. 827, 91 GCA 
390; Whitehouse y. Edwards, 152 Fed. 
72, 81 CCA 296; J. W.. Bishop Co. v. 
Shelhorse, 141 Fed. 643, 72 CCA 337; 
Camden Interstate R. Co. v. Broom, 
139 Fed. 595, 71 CCA 641; Minahan v. 
Grand Trunk Western R. Co.; 138 
Fed. 37, 70 CCA 463; Kefauver v. 
Philadelphia, ete, R. Copp sh22e Weds 
966; Southern Electric R. Co. v. 
Hageman, 121 Fed. 262, 57 CCA 348 
[certiorari den 191 U. §. 572, 24 SCt 
843, 48 L. ed. 307]; Patton v. South- 
ern R, Co., 82 Fed. 979, 27 CCA 287. 

_Ala.—St. Louis, etce., R. Co. v. Den- 
nis, 212 Ala. 590, 103 S 894; Wara v. 
Meadows, 205 Ala. 432, 88 S 427; Bir- 
mingham R., etc., Co. v. Taylor, 152 
Ala. 105, 44 S 580; Louisville, ete. IR 
Co. v. Mertz, 40 S 60; Alabama, etc., 
R. Co. v. Fulton, 144 Ala. 332, 39 § 
282; Mobile, ete., R. Co. v. Bromberg, 
141 Ala. 258, 37 S 395; Louisville, 
ete. R. Co. v. Sullivan Timber Co., 
138 Ala. 379, 35 S 327; Alabama, etc., 

- Co. v. Brooks, 135 Ala. 401, 33 S$ 
181; Coca-Cola Bottling Co. vy. Barks- 
Saker ie ak A. 606, 88 S 36. 

rk.—Bush v. Brewer, 136 Ark, 
246, 206 SW 322; St. Louis, etce., s 
Co. v. Fisher, 80 Ark. 376, 97 SW 279: 
Kansas City Southern R. Co. y. Ea- 
wards, 80 Ark. 273, 96 SW 1061; 
Price v. St. Louis, etc., R. Co., 75 Ark. 
479, 88 SW 575, 112 AmSR 79. 

Cal.—Powley v. Swensen, 146 Cal. 
471, 80 P 722; Courviosier v. Burger, 
or ra pa pe hed EA P 93;: Bowen v. 

ierra Lumber Co.,'3 Cal. A, 

3 ‘oto, ‘| 312, 84 
olo.—Richardson y, El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 982; 
Union Pac. R. Co. v. Shovell, 39 Colo. 
436, 89 P 764; Denver v. Peterson, 5 
Colo. A. 41, 36. P 1111, : 

Conn.—Bradbury v. South Norwalk, 
80 Conn. 298, 68 A 321. 

Del.—Queen Anne’s R. Co. v. Reed, 
21 Del, 226, 59 A 860, 119 AmSR 301, 

D. C.—Washington R., ete., Co. v. 
Buscher, 54 App. 353, 298 Fed. 675; 
Conger v. Baltimore, ete., R. Co., 31 
App. 139; U. S. Electric Lighting Co. 
v. Sullivan, 22 App. 115; Metropolitan 
R. Co, v. Hammett, 13 App. 3870; 
Washington, etc, R. Co. v. Grant, 11 
App. 107. 

Fla.—Louisville, etc., R. Co. v. Eng- 
lish, 78 Fla. 211, 82 S 819; Haile v. 
Mason Hotel, etc., Co. 71 Fla. 469, 
71 S 540; Geo. E. Wood Lumber Co. 
v; Gipson, 63 Fla. 323, 58 S 364; 
Farnsworth v. Tampa Electric Co., 62 
Fla; 166,° 57, S.4233: ae 

Ga.—Central of Georgia R. Co. v. 
Henson, 121 Ga. 462, 49 SE 278; 
Wheeler v. Albany, etc., R. Co., 4 Ga, 
A. 439, 61 SE 839. 
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by the fact that plaintiff was the only witness whose | testimony has been introduced in support of his 


Ida.—Fleenor v. Oregon Short Line 
R. Co., 16 Ida. 781, 102 P 897. 

Ill.— Lundquist v. Chicago R. Cos., 
305 Ill. 106, 137 NE 92; Heidenreich 
v. Bremner, 260 Ill. 439, 103 NE 275 
[aff 176 Ill. A. 230]; McCarthy v. 
Spring Valley Coal Co., 232 Ill. 473, 
83 NE 957; Frank Parmelee Co. V. 
Wheelock, 224 Ill. 194, 79 NE 652 [aff 
127 Ill. A. 500]; Joseph Taylor Coal 
Co. v. Dawes, 220 Ill, 145, 77 NE 131; 
West Chicago St. R. Co. v. Schulz, 217 
Tl. 322, 75 NE 495; Chicago City R. 
Co. v. Fennimore, 199 Ti. 9, 64 NE 
985; Pienta v. Chicago City R. Co., 
208 Il. A. 309; Osberg v. Cudahy 
Packing Co., 198 Ill. A. 551; Larsen vy, 
Ward Corby Co., 198 Ill. A. 109; 
United Breweries Co. v. O'Donnell, 124 
Ill. A. 24; Fisk v. Chicago Water 
Chute Co., 119 Ill. A. 536; Wabash R. 
Co. v. Barrett, 117 Ill. A. 315; Chicago 
Union Tract. Co, v. Lundahl,*117 Ill. 
A, 220, 

Ind.—Southern R. Co, v. Limback, 
172 Ind. 89, 85 NE 354; Southern 
Indiana R. Co. v. Fine, 168 Ind. 617, 
72 NE 589; Stroble v. New Albany, 
144 Ind. 695, 42 NE 806; Brosnan vy. 
Sweetser, 127 Ind. 1, 26 NE 555; 
Baltimore, ete., R. Co. v. Keiser, (A.) 
94 NE 330; Indianapolis, etc., R. Co. 
v. Demaree, 40 Ind. A. 228, 80 NE 
687; Columbia Enameling, etc., Co. v. 
Burke, 37 Ind. A. 518, 77 NE 409, 117 
AmSR 337; New York, etc., R. Co. v. 
Robbins, 38 Ind. A, 172, 76 NE 804; 
Terre Haute Hlectric Co. v. Kielly, 35 
Ind. A. 180, 72 NE 658. 4 

lowa.—Farrell v. Citizens’ Light, 
etc., Co., 187 Iowa 309, 114 NW 1063; 
Dodge v. Lamont, 130 Iowa 721, 107 
NW 948; Hensley v. Davidson Bros. 
Co., 103 NW- 975; Hobbs v. Marion, 
123 Iowa 726, 99 NW 577; Selensky v. 
Chicago, etc., R. Co., 120 Iowa 113, 
94 NW 272; Baldwin v. St. Louis, 
etc., R. Co., 72 Iowa 45, 33 NW 356; 
€rabell v. Wapello Coal Co., 68 Iowa 
751, 28 NW 56; Greenleaf v. Illinois 
Cent. R. Co., 29 Iowa 14, 4 AmR 181. 

Kan.—Clark vy. Missouri Pac. R. 
Co., 115 Kan. 823, 224 P 920; Kirby 
v. Union Pac. R. Co., 94 Kan. 485, 146 
P 1183, LRA1916H 528; Metropolitan 
St. R. Co. v. Fawcett, 76 Kan. 522, 92 
P 543;' Kansas City, etc., R. Co. v. 
Rockwell, 74 Kan. 840, 85 P 802; 
Union Pac. R. Co. v. Brown, 73 Kan, 
233, 84 P 1026; Chicago Great West- 
ern R. Co. v. Troup, 69 Kan. 854, 76 
P 859; Emporia v. Kowalski, 66 Kan, 
64, 71 P 232; Missouri Pac. R. Co. v. 
Columbia, 65 Kan, 390, 69 P 338, 58 
LRA 399. 

Ky.— Louisville, ete. R.,. Co. v. 
Treanor, 179 Ky. 337, 200 SW 634; 
Louisville Gas, etc., Co..v. Nall, .178 
Ky. 33, 198 SW 745; Monongahela 
River Cons. Coal, ete., Co. v. Lan- 
caster, 169 Ky. 24, 183 SW 258; Sim 
v. Chesapeake, ete., R. Co., 140 Ky. 
241, 130 SW 1081; Campbell v. 
Dreher, 110 SW 358, 33 KyL 444; 
Louisville R. Co. v. Hutchcraft, 127 
Ky. 531, 105 SW 983, 32 KyL 429; 
Guthrie v. Carney, 86 SW 1126, 27 
KyL 861; Wathen y. Pool, 80 SW 439, 
25 KyL 2294; Louisville, etce., R. Co. 
v. Price, 76 SW 836, 25 KyL 1033; 
Louisville, ete,, R. Co. v. Mason, 72 
SW 27, 24 Kyl 1623; Central Pass. 
R. Co. v. Chatterson, 29 SW 18, 17 
KyL 5. : 

Md.—Barnes v. United R., etc., Co., 
140 Md, 14, 116 A 855; Philadelphia, 
ete., R. Co. v. McGugan, 102 Md. 270, 
62 A 752; Western Maryland R. Co. v. 
Shivers, 101 Md. 391, 61 A 618; Von- 
derhorst Brewing Co, v. Amrhine, 98 
Md. 406, 56 A 833; West Virginia 
Cent., ete., R. Co. v. Fuller, 96 Md. 
652, 54 A 669, 61 LRA 574; Baltimore 
Boot, etc., Mfg. Co. v. Jamar, 93 Md. 
404, 49 A 847, 86 AmSR 428; Pikes- 
ville, etc., R. Co. v. State, 88 Md. 563, 
42 A 214; Pennsylvania R. Co. v. 
State, 61.Md. 108; Baltimore City 
Pass. R. Co. v. Wilkinson, 30 Md, 224. 
' Mass.—Goodell y. Sviokcla, 159 NE 


728; Corbett. v. New. York, etc., R. 
Co., 215 Mass. 435, 102 NE 648; Ham- 
ilton v. Boston El. R. Co., 213 Mass. 
420, 100 NE 604; Garland y. Boston 
Kil. R. Co., 210 Mass. 458, 97 NE 97, 
McLaren vy. Boston Bl. R. Co., 197 
Mass. 490, 88 NE 1088; Fitzhugh v. 
Boston, ete., R. Co., 195 Mass. 202, 80 
NE 792; Owens v. Harvard Brewing 
Co,, 194 Mass. 498, 80 NE 509; Erb v. 
Boston El. R. Co., 191 Mass. 482, 78 
NE 117; Logan v. Old Colony St. R. 
Co., 190 Mass. 115, 76 NE 510;,Hen- 
nessey v. Taylor, 189 Mass, 5838, 76 
NE 224, 3 LRANS 345, 4 AnnCas 
396; Smith v. Thomson-Houston Elec- 
tric Co., 188 Mass. 371, 74 NE 664; 
Torphy v. Fall River, 188 Mass. 510, 
74 NE 465; McDonald v. New York 
Cent., etc., R. Co., 186 Mass, 474, 72 
NE 55; Dalton v. New York, etc., R. 
Co., 184 Mass. 344, 68 NE 830; 
Leonard vy, Boston, 183 Mass. 68, 66 
NE 596; Boyle v. Columbian Fire 
Proofing Co., 182 Mass. 93, 64 NE 726; 
Hendricksen v. Meadows, 154 Mass. 
599, 28 NE 1054; Tyler v. New York, 
etc., R. Co., 137 Mass, 238. 

Mich.—Campbell v. Haughton El., 
ete., Co., 288 Mich. 157, 206 NW 498; 
Darish v. Scott, 212 Mich. 139, 180 
NW 4385; Wine v. Newcomb, 203 Mich. 
445, 169 NW 882; Line v. Grand 
Rapids, ete., R. Co., 143 Mich. 163, 106 
NW 719; McIntyre v. Detroit Safe 
Co., 129 Mich. 385, 89 NW 39; Silsby 
v. Michigan Car Co., 95 Mich. 204, 54 
NW 761; Detroit, etc., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Minn.—Stanger v. Thompson, 153 
Minn. 488, 190 NW 897; Weiss_v. 
Great Northern R. Co., 119 Minn. 355, 
138 NW 423; Green v. Eastern R. Co., 
52 Minn. 79, 53 NW 808; Bennett v. 
Syndicate Ins. Co., 39 Minn. 254, 39 
NW 488; Stoker v. Minneapolis, 32 
Minn. 478, 21 NW 557; Abbett v. Chi- 
eago, etc.,’ R: Co) 30) Minn.’- 482, 16 
oe 266; Erd v. St. Paul, 22 Minn. 
443, 

Miss.—T. B. Bonner Co. v. New Or- 
leans, etc., R. Co., 40 S 65. 

Mo.—Hall vy. Missouri Pac. R. Co., 
219 Mo, 5538, 118 SW 56; Jaffi v. Mis- 
souri Pac. R. Co., 205 Mo. 450, 103 
SW 1026; Lindsay v. Kansas City, 195 
Mo. 166, 93 SW 273; Montgomery v. 
Missouri Pac. R. Co., 181 Mo. 477, 
79 SW 980; Haller v. St. Louis, 176 
Mo. 606, 75 SW 613; Lamb v. Mis- 
souri Pac. R. Co., 147 Mo. 171,.48 SW 
659, 51 SW 81; Taylor v. Scherpe, 
etc., Architectural Iron Co., 133 Mo. 
349, 34 SW 581; Van Natta v. Peo- 
ple's:St. R:} etec., -Co., 133" Mo: 13, 434 
SW 505; O’Hare v. Chicago, etc., R. 
Co., 95 Mo. 662, 9 SW 23; Murrel v. 
Smith,, 152—Mo.~ A’ 95; 133 SSiw “76; 
Vaughn v. Wm. J. Lemp Brewing Co., 
152 Mo. A. 48, 132 SW 293; Johnson 
v. Springfield Ice, etc., Co., 143 Mo. A. 
441, 127 SW 692;:Ghere v. Zey, 128 
Mo. A. 362, 107 SW 418; Kupke v. St. 
Louis Transit Co., 122 Mo. A, 355, 99 
SW 472; Gharst v. St. Louis Transit 
Co., 115 Mo, A. 408, 91 SW 453; Bond 
v. Chicago, ete., R. Co.,~110 Mo. A. 
131, 84 SW 124; Wacher v. St. Louis 
Transit Co., 108 Mo. A, 645, 84 SW 
138; McLain v. St. Louis, etc., R. Co., 
100 Mo. A. 374, 73. Sw 909; Lee v. 
Publishers: George Knapp & Co., 55 
Mo. A. 390. 

Nebr.—Burton v,. Lincoln Tract. 
Co., 106 Nebr. 521, 184 NW 73; Frish 
v. Swift, 97 Nebr. 707, 151 NW 165; 
Smith v. Coon, 89 Nebr. 776, 132 NW 
535; Shirley v. Minden, 84 Nebr. 544, 
121 NW 431; Hair vy, Chicago, ete, R. 
Co., 84 Nebr, 398, 121 NW 439, 1383 
AmSR 629; Fremont Brewing Co. v. 
Schulz, 72 Nebr. 631, 101 NW 234; 
Omaha v. Houlihan, 72 Nebr. 326, 100 
NW 415; Lincoln v. Miller, 96 NW 
484; Guthrie v. Missouri Pac. R. Co., 
51 Nebr. 746, 71 NW 722; Omaha, etc., 
R. Co. v. Brady, 39 Nebr. 27, 57 NW 
767; American Water-Works Co. v. 
Dougherty, 37 Nebr. 373, 55 NW 1051. 

Nev.—Williams Est. Co. v.. Nevada 


|German American Ins. 


a onder Min. Co., 45 Nev. 25, 196 P 
44 


N. H.—Madigan v. Berlin St. R. 
Co., 74 N. H. 303, 67 A 404. 

N. J.—Kramer v. Lehrhoff, 99 N. 
J. L. 47, 122 A 540; Charney v. Cohen, 
94 N. J. L. 381, 110 A 698; Napoden- 
sky v. West Jersey, etc., R. Co., 85 
N. J. L. 336, 88 A 1038; Graves v. 
Baltimore, etc. RaiCosi 76 Nev Je ale. 
362, 69 A 971; Goodwin v. New Jersey 
Gent.gRo CosatgiNy. Ji Disb 16s 64 Aes 4* 
Vrooman v. North Jersey St. R. Co., 
70 N. J. L. 818, 59 A 459; Adams: v. 
Camden, ete., R.-Co., 69 N. J. Li 424, 
55 A 204; New York, etc., R.:Co. v. 
New Jersey Electric R. Co., 60 N. J. 
L. 52, 37 A 627, 38 LRA 516; Newark 
Pass. R. Co. v. Block, 55 N. J. L. 605, 
27 A 1067, 22 LRA 374; Orange, etc., 
Bee v. Ward, 47 N, J. Li. 560, 4 A 

N. Y.—Aldrich v. Borden’s Con- 
densed Milk Co., 201 N. Y. 564 mem, 
94 NE 608; Hamilton v. Niles-Bem- 
ent-Pond Co., 192 N. Y. 179, 84 NE 
801; Place v. New York Cent., ete., 
R. Co., 167 N. Y. 345, 60 NE 632; Mc- 
Donald v. Metropolitan St. R. Co., -167 
N. Y. 66, 60 NE 282 [rev 46 App. Div. 
148, 61 NYS 817]; Swift v. Staten 
Island. R- Cov, 123) INS: Y¢. 645,026 (NH 
378 [aff 1 ‘Silv. Sup. 375, 5 NYS 316]; 
Connolly v. Knickerbocker Ice Co., 
IT4 Ne ¥ -104, 21 INE. 101,01 AmSk 
617; Lee v. Troy Citizens’ Gas-Light 
Co., 98 N. Y. 115; Bills v. New York 
Cent. R. Co., 84 N.Y. 5,453. No Yo 6083 
Payne -y.-'Lroy; ete. R100 83 N.a ee 
572; Kellogg v. New York Cent., etc., 
Ri. Cost Nie Yeh V2 REL oti mer Mv 
Union Ferry Co., 68 N. Y. 385 [aff 4 
Hun 274], 47 N. Y. 176, 7 AmR 435; 
Filer v. New York Cent. R. Co., 68 
N.Y. 224,49" IN.) YA OL INES She 
Keller_v. New York Cent. R. Co., 
Abb. Dec. 480, 24 HowPr 172 [aff 17 
HowPr 102]; Dickens v. New York 
Cent. R. Co., 1 Abb. Dec. 504, 1 Keyes 
23; Cook v. New York Cent. R. Co., 
1 Abb. Dec. 4382; 3 Keyes 476, 8 
Transcr. A. 8; Reilly v. Interurban 
St. R. Co., 108 App. Div. 254, 95 NYS 
721; DiStefeno v. Peekskill Lighting, 
ete., Co.; 107 App. Div. 293,°95 NYS 
179; McGuire v. Interborough Transit 
Co., 104 App. Div. 105, 93 NYS 316; 
Co. v. New 
York Gas, ete., Co., 103 App. Div. 310, 
93 NYS 46 [aff 185 N. Y. 581 mem, 78 
NE 1103 mem]; Flanagan v. New 
York" Cent., jete..R: "Co.,5 20 App. Divs 
505, 75 NYS 225 "(aff 173° Ne OY. 4634 
mem, 60 NE 1108 mem]; Schubert v. 
Cowles, 31 App. Div. 418, 52 NYS 649; 
Smith v. Bailey, 14 App. Div. 283, 43 
NYS 856; Kuechenmeister v. Brown, 
1 App. Div. 56, 37 NYS 95; Ottendorff 
v. Willis, 80 Hun 262, 30 NYS 168 
[aff 154 N. Y. 753 mem, 49 NE 1101 
mem]; Hart v. Delaware, etc., R. Co., 
76 Hun 296, 27 NYS 764; Moskovitz 
v. Lighte, 68 Hun 102, 22 NYS °732 
{aff 140 N. Y. 619 mem, 35 NE 890 
mem]; Bernhardt v, Rensselaer, etc., 
R. Co., 32 Barb. 165, 19 HowPr 199 
{aff 1 Abb. Dec, 131, 23 HowPr 166]; 
Weckmann v. Am Ende, 57 N. Y. 
Super. 595, 5 NYS 567; Ferry v. Man- 
hattan R. Co., 54 N. Y. Super. 325; 
Seabrook vy. Hecker, 27 N. Y. Super. 
344; James v. Ford, 16 Daly 126, 9 
NYS 126; Salecinger v. Interurban St. 
R.’"'Co.5 52... MIscy1 179. OTN Vis) SOs 
Dise v. Metropolitan St. R. Co.,. 22 
Misc. 97, 48 NYS 551; Van Houten v. 
Fleischman, 1 Misc. 130, 20 NYS 643; 
Babcock v. Fitchburg R. Co., 19 NYS 
774; Scholl v. Broadway R. Co., 17 
NYS 755 [aff 137 N. Y. 566 mem, 33 
NE. 339 mem]; Bedell v. Kirk, 17 
NYS 688; Wells v. Sibley, 17 NYS 417 


'Caff 138 N. Y. 607 mem, 33: NE 1082 


mem]; Moriarty v. Zepp, 17 NYS 28. 

N. C.—Hinnant v. Tidewater Power 
Co., 187 N. C. 288, 121 SE 540; Franck 
v. Hines, 182).N...C.251,°109 ‘SH 21; 
White v. Thomasville Light, etc., Co., 


,151 N. C, 356, 66 SE 210; Stewart v. 
‘Raleigh, 


etc vAir Tine sR Co. wa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 854-855] 


_ contentions,"? or because the evidence preponderates 
greatly one way or the other.’* But the case should 
not be submitted to the jury, if, notwithstanding 
conflicting evidence on some facts, defendant’s la- 
bility is still clearly and fully established** or dis- 
proved"? by the other evidence in the case. 


N. C. 687, 50 SE 312; Carter v. South- | 


ern R, Co., 135 N. @ 498, 47 SE 614; 
Butts <v; “Atlantic, ete, “R.--Co;, 133 | 
N. C..'82, 45 SE 472; Short v. Gill, 126 
N. C. 803, 36 SE 336; Ward v. Odell 
Mfg. Co., 123 N. C. 548, 31 SE 495; 
Russell v. Carolina Cent. Re. CO;,; 118 
N. GC. 1098, 24 SE 512; Tillett v. Nor- 
folk; ete; ORs Co.,; 118 N. C. 1081, 24 
SE 411; Knight v. Albemarle, etc., R. 
Co., TLOUN: C: 58, 14 SH 650. 

Oh.—West v. Gillette, 22 Oh. Cir. 
Ct. N. S. 369; Cincinnati St. R. Co. v. 
Meyer, 9 Oh. Dec. (Reprint) 256, 11 
CineLBul 231. 

Okl.—Missouri, etc., R. Co. v. Pe- 
rino, 89 Okl. 136, 214 P 907; Cushing 
Vv. Stanley, 68 Ok1. aby, 172 P 628; 
Chicago, ete, R. Co. v. Rogers, 60 
Okl. 249, 159 P 1132; Rock Island Coal 
Min. Co. v. Davis, 44 Okl. 412, 144 P 


600 

Or.—Gillilan yv. Portland Crema- 
torium Assoc., 120 Or. 286, 249 P 627; 
Saylor v. Mnterprise Blectric Cos 110 
Or. 231, 222 P 304, 223 P 725; Boulby 
Vv. Columbia Contract Co., 90 Or. 274, 
176 P 422; Johnson v. Portland R., 
etc., Co., 79 Or. 403, 155 P 375; Hart- 
ford F. ‘Ins. Cov. ‘Central R. 'Co., 74 
Or:19144," 144-5 P< 417; Greenwood Ws 

Hastern Oregon Power Cos=6C LOF: 
433, 136 P 336; Massey v. Seller, 45 
Ort (2695 art Ca 397; Anderson v. City 
Ri Co.; "42 Or. 505, 71 P 659. 

Pa~——Fortunato v. Shenango Lime- 

stone Co., 278 Pa. 499, 123 A 482; Cor- 
bin v. Haws Refractories €o;, 277 a 
126, 120 A 811; Kopochik v. Pennsyl- 
vania Coal Co., 245 Pa. 489, 91 A 845; 
Stewart v. New Jersey Cent. R. Co., 
235 Pa. 311, 84 A 38; Rymer v. Stand- 
ard Steel Works, 216 Pa. 101, 64 A 
902; Pyne v. Delaware, etc., R. Co., 
212 Pa. 143, 61 A 817; Kuntz v. New 
York, etc., RMNCo:, 206 Pa. 162, 55 A 
915; Irvine v. Smith, 204 Pa. 58, 53 A 
510; Howett v. Philadelphia, etc., R. 
Co., 166 Pa. 607, 31 A 336; Gray v. 
Floersheim, 164 Pa. 508, 30 A 397; 
Lott v. Frankford, etc., R. Co., 159 
Pa. 471, 28 A 299; Gates v. Pennsyl- 
vania R. Co., 154 "Pa. 566, 26 A 598; 
Pennsylvania R. Co. v. Peters, 116 
Pa. 206, 9 A 317; Pennsylvania R. 
Vv. White, 88 Pa. 327; Palumbo “ 
Campo, 85 Pa. Super. 440; Mitchell v. 
Public Serv. Transit Co., 85 Pa. 
Super. 434; Fissell v. Hines, 78 Pa. 
Super. 179: Balser v. Young, Mae a. 
Super. 502: Southwest Pennsylvania 
Pipe Lines v. Rodgers Sand Co., 43 
Pa. Super. 524; Coleman y. Towanda 
Dye awe ae uper. 146; Skean_v. 
Schuylkill Valley Tract. ’Co., 32 Pa. 
Super. 558; Summers v. Bloomsburg, 
ete., R. Co., 24 Pa. Super. 615; Riland 
Vv. Yirshiler, 7 Pa. Super. 284° Chris- 
tian v. Commercial Ice Co., 3 Pa: 
Super. 320, 39 WklyNC 538; Dunn v. 
Philadelphia, etc., R. Co., 25 Pa. Dist. 
156; Haines v. Kreeger, 43. Pai) Co. 
492. 

Porto Rico.—Gonzales v, San Juan 
Light, .etce., -Co., 5: Porto Rico Fed. 
454: Correa v. American R. Co., 5 
Porto Rico Fed. 251. 

R. I.—De Grade v. La Coste, 131 A 


193. 
. C.—Wideman v. Hines, 117 S. C. 

516, 109 SE 123; McCarley v. Glenn- 
Lowry Mfg. Co., 75 S. C. 390, 56 SE 1; 
Bamberg v. Atlantic Coast Line R: 
Co., 72 S. C. 389, 51 SE 988; Hareia Vv. 
Simon, 32 SiGs 593, 10 SE 107 

S. D.—Edwards v. Chicago, ate see 
Co., 21 S. D. 504, 110 NW 832. 

Tenn.—Hines v. Partridge, 144 
Tenn. 219, 231 SW 16. C 

Tex.—Gulf, etce., R. Co. v. .Mat- 
-thews, 89 SW 983; Mallory v. Smith, 
76 Tex. 262, 13 SW 199, 18 AmSR 40; 
-Texas, etc, R. Co. v. Levi, 59 Tex. 
674; Missouri, ete., R. Co. v.. Card- 
well, (Civ. A.) 187 SW 1073; Texas 


\ 
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Tract. Co. v. Nenney, (Civ. A.) 178 
SW 797; Pierce Fordyce Oil Assoc. v. 
Farrow, (Civ. A.) 173 SW. 1007; Gal- 
veston, etc., R. Co. v. Paschall, 41 
Tex. Civ. A. 3857, 92 SW 446; Interna- 
tional, etc., R. Co. v. Edwards, (Civ.. 
A.) 91 SW 640; Latimer v. St. Louis 
Southwestern R. Co., 40 Tex. Civ. A. 
614, 90 SW 665; St. Louis South- 
western R. Co. v. Kilman, 39 Tex. 
Civ. A. 107, 86 SW 1050; Ft. Worth, 
etc., R. Co. v. Caskey, 37 "Tex. Civ. A. 
463, 84 SW 264, 

Utah.—Smith v. Centennial Eureka 
Min. Co., 27 Utah 307, 75 P 749; Ewell 
v. Joe Bowers Min. .Co., 23 Utah 192, 
64 P 367; Linden v. Anchor Min. Co., 
20 Utah 134, 58 P 355. 

Va. —Adkins v. Lynchburg Y. M. C. 
A., 141 SE 117; Richmond, etc., Elec- 
tric’R. Co.'v. Rubin, 102 Va.-809; 47 
SE 834; Southern R. Co. v. Aldridge, 
101 Va. 142, 43 SE 333. 

Wash.—Crowe v. O'Rourke, 262 P 
136; Benson v. English Lumber Co., 
71 Wash. 616, 129 P 408; Parr v. 
Spokane, 67 Wash.' 164, 121 P 453. 
Tergeson v. Robinson Mfg. Co., 48 
Wash. 294, 98 P 428; Smith v. Mich- 
igan Lumber Co., 43 Wash, 402, 86 P 
652; Peterson v. Seattle, 40 Wash. 33, 
82. P 141, 5 AnnCas .735; Nelson v. 
McLellan, 31 Wash. 208, 71 P 747, 96 
AmSR 902, 60 LRA 793; Randall v. 
Hoquiam, 30 Wash. 435, 70 P 1111; 
Atherton vy. Tacoma R., etc., Co., 30 
Wash. 395, 71 P39; Roberts v. Port 
Blakely Mill Co., 30 Wash. 25, 70 P 
LAT; 

W. Va.—Walters v. Appalachian 
Power Co., 75 W, Va. 676, 84 SE 617; 
Jaggie v. Davis Colliery Co., 75 W. 
Va. 370, 84 SE 941; Thomas _v. 
Wheeling Electrical Co., 54 W. Va. 
395, 46 SE 217; Nuzum vy. Pittsburgh, 
etc., R. Co., 30 W. Va. 228, 4 SE 242. 

Wis.—Barutio v. Dowling, 186 Wis. 
422, 202 NW 687; Olsen vy. Brown, 
186 Wis. 179, 202 NW 167; Karsteadt 
v. Phillip Gross Hardware, etc., Co., 
179 Wis. 110, 1909 NW 844; Bergen- 
thal v. State Garage, ete, Co., 179 
Wis. 42, 1909 NW 901; Wappler v. 
Schenck, 178 Wis. 632, 190 NW 555; 
Hardt v. Chicago, .ete., R. Co., 130 
Wis. 512, 110 NW 427; Smith v. Mil- 
waukee Hlectric R., etc., Co., 127 Wis. 
253, 106 NW 829; Montanye v. North- 
ern Hlectrical Mfg. Co., 127 Wis. 
22, 105 NW 10438; Huting v. Chicago, 
etc., R. Co., 120 Wis. 651, 98 NW 
944, 116 Wis. 13, 92 NW _ 358, 96 
AmSR 936, 60 LRA 158; Welch vy. 
Abbott, 72 Wis. 512, 40 NW _ 223; 
Drevis v. Woods, 71 Wis. 329, 37 NW 
256; Leavitt v. Chicago, ete., RAO; 
64 Wis. 228, 25 NW 4; Delaney Vv. 
Milwaukee, etc., R. Co., 38 Wis. 67. 

Can.,—J. W. McGuire Co. v. Bridg- 
er, 49 Can. S. C. 632, 20: DomLR 45. 

Alta.—Amundsen v. Ward, 7 Alta. 
L. 311, 16 DomLR 558, 28 WestLR 
654, 6 WestWkly 1022. 

Ont.—Henderson y. Barnes, 32 U. 
Cc. Q. B. 176; Berryman v. Port Bur- 
well. Harbour Co., 24:-U.,C. Q. B. 34. 

{a] Bottling a dead rat in Coca- 
Cola. Coca-Cola Bottling Co. v. 
Barksdale, 17 Ala. A. 606, 88 S 36. 

{b] Dredging a river and injur- 
ing a pipe line under it. Southwest 
Pennsylvania Pipe Lines v. Rodgers 
Sand Co., 43 Pa. Super. 524. 

{c] Leaving colt unattended at 
blacksmith’s to be shod for the first 


time. Henderson y. Barnes, 32 U. 
CxO Be Lie. 
{[d] Marble slab in crematorium 


falling on child and mother’s death 
resulting from attempting to lift 
slab from child. Gillilan v. Portland 
Crematorium Assoc., 120 Or. 286, 249 


P.627 
Placing cyanide 


[el 
eattle range. Williams 


ond near 
ust, Co. Vv. 


[§ 855] (c) Uncontroverted Evidence.”® 
the facts are undisputed and only one inference can 
reasonably be drawn therefrom,” it is the duty of 
the court to decide as a matter of law whether 
there was negligence.” 
though undisputed, are such that different minds 


(45.0.9. ] 
Where 


But, where the facts, al- 


Nevada Wonder Min. Co., 45 Nev. 25, 
196 P 844. 

[f] Shooting: (1) Alleged robber 
of freight cars. Dunn y. Philadel- 
phia,. ete, R.-Co., 25 Pa. Dist. 156. 
(2) Member of a hunting party. 
Pit hips Sct ae 43 Pa. Co. 492. 

" cho v. Broadwa R. Co. 
137 N. Y. 566, 88 NE 339. ij 

72. Nolan y. New York, bee) R. 
Co., 53 Conn. 461, 4 A 106; Baltimore, 
etc., ane OE Kleespies, 39), Ind, Ae 
151, 76 NE 1015, 78 NE 252; Colum- 
pian Enameling, etc., Co. v. Burke, Ol 


Ind. A. 518, 77, NE 409, 117 AmSR | 


337; Purvis v. Coleman, 14 N. Y. Su- 
per. 321; Jones v. American Ware- 
house Co., 138 N. C. 546, 51 SH 106; 
House v. Seaboard Air Line R. Co., 
131 N. C. 103, 42 SE 553. 


73. Birmingham R.,- ete.; {Cor Yve 
Rutledge, 142 Ala. 195, 39'S} 3385 
Abbett v. Chicago, ete, R. Co., 36 


Minn. 482, 16 NW 266; Lang v. Mis- 
souri Pac. R. Co., 115 Mo. A. 489, 91 
SW 16912; Dun v. Seaboard, etc., R. 
Cone iS Va. 645, 49 AmR 388. 

74. Petro v. Hines, 299 Ill. 236, 
132 NE 462, 18 ALR 1106; Waymire 
v. Atchison, ete. RCo. 107 Kan. 90, 
£90' P5885 Harris Vv. Winnipeg Blec- 
tric: Co., 29 Man. 306, [1919] 1 
WestWkly 453. 

75. Inferences or conclusions 
from evidence generally see infra 
§§ 856, 857. : 

76. See infra § 856. 

77. U. S.—District of Columbia v. 
Moulton, 182 U. S. 576, 21 SCt 840, 45 
L. ed. 1237 [rev 15 App. CIE Os) 3631; 
Northern Pac. R. Co. vy. Charless, 162 
U. S._ 359, 16 SCt 848, 40 L. ed. 999 
{rev 51 Fed. 56 2, 2 CCA 380]; South- 
ern Pac. Co. v. Pool, 160 U. S. 438, 16 
SCt 338, 40 L. ed. 485; Union Pac. 
R. Co, v. McDonald, 152 U. S. 262, 14 
SCt 619, 38 L. ed. 434: Heller v. New 
York, etc., R. Co. 265 Fed. LOD SI: 
ALR 823; Dernberger Vv. Baltimore,. 
Ste) AR: Co., 234 Fed. 405; American 
Car, etc., Co. v. Duke, 218 Fed. 437,. 
134 CCA’ 237; Northern Pact, Roe Com 
Tracy, 191 Fed. LO etal ae GAte aba 
Dailey v. New York, etc., R. Co., 179: 
Fed. 289, 102 CCA 660 [rev 167 Fed. 
592]; Otis Steel Co. v. Wingle, 1452: 
Fed. 914, 82 CCA 62; Bainum~ v. 
American Bridge Co., 146 Fed. 367, 
76 CCA 633... [rev 141 Fea. 179]; 
Christensen v. Metropolitan St. R. 
Cot, 37> Meds 708, 70,7 OCA 657 ost: 
Louis, ete, R. Co. v. Leftwich, 117 
Fed. 127, 54 CCA 1; McGhee v. 
Campbell, 101 Fed. 936, 42 CCA 94 
[writ of error dism 22 SCt 937 mem, 
46 Ll. ed. 1265 mem]; Nelson v. New 
Orleans, etc., R. Co., 100 Fed. 731, 40 
CCA 673; Patton v. Southern R. Co., 
82 Fed. 979, 27 CCA 287; Tucker v. 
Baltimore, ete., Fer COs 59 Fed. 968, 
8 CCA 416; O'Neill v. Chicago, ete., 


R. Co., 50 Fed. 189, 1 McCrary 505; 
Hepes v. Grand Trunk Rig Co. ..39 Fea. 
Ala.—Montgomery v. Wright, 72 


Ala. 411, 47 AmR 422. 

Ariz.—Tom Reed Gold Mines Co. v. 
Morrison, 26 Ariz. 281, 224 P 829: 
Arizona Power Co. vy. Hayes, 24 Ariz. 
322, 209 P 280. 

Ark.—St. Louis, etc., R. Co. v. Wil- 
liams, 98 Ark. 72 135 SW 804, 33 
LRANS 94; Sloan V. Little Rock RR, 
etc., Co., 89 Ark. 574, 117 SW 551. 

Cal.— Powers v. Raymond, LO Cat). 
126, 239 P 1069; Neff v. San Fran- 
cisco United R. Cos., 188 Cal. 722, 207 
P 243; Murray v. Southern Pac. Co., 
177 Cal. 1, 169 P 675; Rudd vy. 
Byrnes, 156 Cal. 686, 105 P 957, 26 
LRANS 134, 20 AnnCas 124; Studer 
v. Southern ‘Pac. R. Co., 121 Cal, 400, 
53 P 942, 66 AmSR 39; Wardlaw v. 
California R. Co., 42 P 1075; Flem- 
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might come to different conclusions as to the rea- 
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sonableness and care of defendant’s conduct,’® the 


ming v. Western Pac. R. Co., 49 Cal. 
253; Webber v. Tracy Bank, 66 Cal. 
A. b9, 225 P 41; Brounton v. South- 
ern Pac. Cowra Cal. A. 173." 83). P00. 

Colo.—Pueblo v. Smith, 57 > Colo. 
500, 143 P 281; Colorado, ete., FR. Co; 
Vv. Davis, 23 Colo. A. 445.127 -P.249. 

Conn.—Whitney v. New York, etc., 
R. Co., 87 Conn. 623, 89 A 269. 

D. G.—Ward Vv. District of Colum- 
bia, 24 App. 524; U. S.. Hlectric 
Lighting Co. v. Sullivan, 22 App. 
115; Dashiell v. Washington Market 
Co., 10 App. 81; Burch v. Baltimore, 
ete., R. Co., 8 App. 346, 26 LRA 129. 


Hawaii.—Ferrage v. Honolulu 
Rapid Transit, etc, Co. 24 Hawaii 
87. 

Ill.—Petro v. Hines, 299 Ill. 236, 


132 NE 462, 18 ALR 1106; Austin v. 
Public Serv. Co., 299 Ill. 112, 132 NE 
458, 17 ALR 795; Central Union Bldg. 
Co..\w. Kolander,.. 242. D11.(27).072 NE 
50 [aff 113 Ill. A. 305]; West. Chi- 
cago St. R. Co. v. Dougherty, 209 111. 
241, 70 NE 586 [aff 110 Ill. A. 204]; 
Chicago, ete., R. Co. v. O’Connor, 119 
Ill. 586,.9 NE 263; Favaro v. Jaco- 
bucci, 239 Ill. A. 583; Rowe v. Tay- 
lorville Electric Co., 114 Ill; A. 535; 
Browne v. Siegel, 90 Ill. A. 49 [aff 
191 Ill. 226, 60, NE 815]; 
O’Brien, 81 Ill. A. 202. ’ 

Ind.—Pittsburgh, ete, R. Co. v. 
Seivers, 162 Ind. 234, 67 NE 680, 70 
NE 133; Stroble v. New Albany, 144 
Ind... 695, 42 NE 806; Faris v. Hoberg, 
134 Ind. 269, 33 NE 1028, 39 AmSR 
261; Indianapolis, ete., R. Co. v. Wat- 
son, 114 Ind. 20, 14 NE 721, 15 NE 
824, 5 AmSR 578; Harmon v. Speer, 
(A.) 127 NE 154; Delaware, etc., 
Counties Tel. Co. v. Fleming, 53 Ind. 
A. 555, 102 NE 163; Bostock-Ferari 
Amusement Co. v. Brocksmith, 34 
Ind. A, 566, 73 NE 281, ‘107 AmSR 
260; Evansville v. Christy, 29 Ind. A. 
44, 68 NE 867; McNamara v. Beck, 21 
Ind. A. 488, 52. NE 707; Salem .v. 
Walker, 16 Ind. A. 687, 46 NE 90. 

Ind. T.—Brunson v. Southwestern 
Dev. Co., 7 Ind, T. 209, 104 SW 593. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432. 

Kan.—Waymire v. Atchison, etc., 
BaucOu/s LO, Kany 90% 190 2588; 
Union Pace. R. Co. v. Brown, 73 Kan. 
233, 84 P 1026; Metropolitan St. R. 
Co. v. Hanson, 67 Kan. 256, 72 P 
773; Chanute v. Higgins, 65 Kan. 680, 
70 P; 638; Union, Pac.. R. Co. v. Lip- 
prand, 5 Kan. A, 484, 47 P 625. 

Ky.—Piersall v. Chesapeake, 
R..- Co.,,. 180. Ky. 659,203 .SW,. 551; 
Louisville, ete., R. Co. v. Cooper, 164 
Ky. 175 SW. 1034, LRA1915E 
336; Williams v. Louisville R. Co., 
158 Ky. 50, 164 SW 336; . Jones v. 
Pelly, 128 SW. 305; Cincinnati, etc., 
R. Co. v. Harrod, 132 Ky. 445, 115 SW 
699; Lancaster v. Walter, 80 SW 189, 
295 KyL 2189; Exchange Bank vv. 
Trimble, 108 Ky. 280, 56 SW 156, 21 
KyL 1681; Henderson Trust Co. v. 
Shank, 108 Ky. 167, 55 SW 1082, 21 
KyL 1664, 48 LRA’ 49. 

Me.— Lindsey v. Spear, 112 Me. 
230, 91 A 981; Maine Water Co. v. 
Knickerbocker Steam Towage Co., 99 
Me. 4738, 59 A 9538; Blumenthal v. 
Boston, ete., R. Co., 97 Me. 255, 54 A 
747; Lasky v. Canadian Pac. R. Co., 
83 Me. 461, 22 A 367, 

Md.—Darby Candy Co. v. Hoffber- 
ger, 111 Md. 84, 73 A 565; Knight v. 
Baltimore, 97 Md. 647, 55 A 388; 
Baltimore Cons. R. Co. v. Rifcowitz, 
89 Md. 338, 438 A 762. 

Mass.—Brennan v. Keene, 23,7 
Mass. 556, 130 NE 82, 18 ALR 629; 
Downing v. Jordan Marsh Co,, 234 
Mass. 159, 125 NE 207; Murray v. 
Boston, etc., R. Co., 216 Mass. 591, 
104 NE 462. 

Mich.—Sandstrom v. Minneapolis, 
etc., | R. -Co., 198. Mich: ‘99, 164 INW 
AT Le DOULPOLE ne LC. bts! 9 OO, 2a yy Viet 
Steinburg, 17 Mich. 99. 


ete., 


Morris v.. 


Minn.—Steindorff v. St. Paul Gas- 
light Co., 92 Minn. 496, 100 NW 221. 

Mo. —Spindler vy. American Express 
Co., 232 SW 690; Riley v. Kansas City 
Southern R. Co., 256 Mo. 596, 165 
SW 10438; Carey ‘vy. Kansas City, 187 
Mo. 715, 86 SW 438, 70 LRA 65; 
Fletcher v. Atlantic, etc., RR? Feo; 64 
Mo. 484; Tarwater v. Hannibal, etc., 


RR. Coe,; "42 Mo. 193; Spurling v. La 
Crosse Lumber Co., 204 Mo. *A, 29, 
220 SW 707. 

Nebr.—Davis v. Chicago, etc, R. 
@o., 83 .Nebri. 611, -1195 NW, 51124; 


Grimm v. Omaha Blectric Light, etc., 
Co., 79 Nebr. 387, 112 NW 620; Bra- 
dey v. Chicago, etc., Rz Co.,' 59. Nebr. 
233, 80 NW 809; Guthrie v. Missouri 
Pac. Rios, 51 Nebr. 746, 71 NW 
722. 

N. J.—Hammill v. Pennsylvania R. 
a 56 N. J. L. 370, 29 A 151, 24. LRA 


N. Y.—Piper v. New York Cent., 
etes. R. s@o 564 N.). Yini5630 [att il 
Thomps. & C. 290]; Gonzales v. New 
York, ete, R. Co., 88 N. Y. 440, 98 
AmD 58; Keller v. New York Cent. 
R. Co., 2 Abb. Dee. 480, 24 HowPr 
172; Lyman vy. Putnam Coal, etc., Co., 
182 App. Div. 705, 169 NYS 984 [aff 
230 N. Y. 548 mem, 130 NE 888 mem]; 
Long v. New York, 136 App. Div. 656, 
121 NYS 58; Dascomb v. Buffalo, etc., 
R. Co., 27 Barb. 221 [rev 24 HowPr 
609 mem]. 

N. C.—Morgan v. Citizens’ Bank, 
190 N.C. 209, 129 SE 585, 42 ALR 
1299; Brown v. Durham, 141 N. C. 
249, 58 SE 5138; Isley v. Virginia 
Bridge, ete., Co.,.141 N. C. 220, 53 
SE 841; Russell v. Carolina Cent. R. 
Co 118 N. C. 1098,.24 SE 512; Tillett 
v. Norfolk, etc., R. Cor} 118 INS, 
1031, 24 SE nS Bale Knight v. Albe- 
marle, ete, R: Co., ELON. Ce b87 14 


SE 650 
N. D.—Heckman v. Evenson, 7 N. 
etel,. Reis:Cos 


D. 173, 78 NW 427. 
Oh.—Lake Shore, 
Liidtke, 69 Oh. St. 384, 69 NE 653: 
American Chemical Co. v. Smith, 30 
OE C.A, c 
Okl.—Missouri, etc. Co. 
Perino, 89 Okl. 136, 214 pe 907. 


Or. — Brady Vv. Oregon Lumber Co.,° 


117 Or. 188, 248 P 96, 45 ALR 812 
[reh den 118 Or. 15, 245 P 732, 45 
ALR 812]. 

Pa.—Hoke v. Edison Light, ete., 
Co., 284 Pa. 112, 180 A 309; Custer 
v. Baltimore, etc.,, R. Co., 206 Pa. 
529, 55 A 1130; Mason v. Philadel- 
phia, 205 Pa. 177, 54 A 778; Reading, 
ete, R. Co. v. Ritchie; 102 Pa. 425; 
Catawissa R. Co. v. Armstrong, 52 
Pa. 282; Martin v. Philadelphia, 54 
Pa. Super. 563; Baker v. Hagey, 11 
Montg. Co. 205. 

R. I.—Paolino v. McKendall, 
I. 482, 538 A 268, 96 AmSR 736, 60 
LRA 133. 

S. D.—Heather v. Mitchell, 47 S. D. 
281, 158 NW 353. 


Tex.—Frias Vv. Galveston, ete. R. 
Co.; (Civ. A.) 266 SW 547; Dirr. Vv. 
San Antonio, ete., R. Co., (Civ. VND) 


260 SW 1108; Mellody v. ‘Missouri, 
etc., R. Co., 58 Tex. Civ. A. 461), 124 
SW 702; Lone Star Brewing Co. Vv. 
Willie, 52 Tex. Civ. A. 550,.114 SW 
186; Chicago, ete., R. Co.v. Poore; 49 
Tex. Civ. A. 191, 108 SW 504; Inter- 
national, etc., R. Co. v. Wray, (Civ. 
A.) 96 SW 74; San Antonio, ete, R. 
Co. v. Votaw, (Civ. A.) 81 SW 180; 
Missouri, etc., R. Co. v. Gist, 31 Tex. 
Civ. A. 662, 73 SW 857. 

Utah. —Christensen v. Oregon 
Short Line R. Co., 35 Utah 137, 99 P 
676, 20 LRANS 255, 18 AnnCas 1159; 
Pool v. Southern Pac. ©o,7' 20 Utah 
210, 58 P 326; Burgess v. Salt Lake 
City’ RV Coy 17 Utah 40653 P Lor. 

Va.—Chesapeake, ete, R. Co. v. 
Parisy Jat Wao 41 wW68) SHeS98) is 
LRANS 7738. 

W. Va.—Krodel v. Baltimore, etce., 


24 RR. 
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question is properly left to the jury.” 


R. Co., 99 W. Va. 374, 128 SH 824; 
Daniels v. Chesapeake, etc., R. Co., 
94 W. Va. 56, 117 SE 695; Donald v. 
Long Branch Coal Co., 86 WwW. Va. 249, 
103 SE 55; Starks’ v. ‘Baltimore, etc., 
Re (COn Ct 'W. Va. 93, 87 SE 88; Wil- 
liams v. Belmont Coal, etc., Co., 55 
W. Va. 84, 46 SH 802; Thomas v. 
Wheeling Electric Co., 54 W. Va. 395, 
46 SE 217; Klinker v. Wheeling 
Steel, ete., Co., 438 W. Va. 219, 27 SH 
237; Woolwine v. Chesapeake, etc., 
R. Co., 36 W.Va. 329, 15 SH 81, 32 
AmSR 859, 16 LRA 271. 

Wis.—Delaney v. Milwaukee, etc., 
R. Co., 338 Wis. 67, 

Ont.—Collins v. London St. R. Co., 
8 OntWR 212. 


[a] Care of bonds in a safety de- 
posit box. Morgan v. Citizens’ Bank, 
re ae C. 209, 129 SE 585, 42 ALR 

[b] Shooting man for a_ deer. 
Rudd v. Byrnes, 156 Cal. 636, 105 P 


957, 26 LRANS 134, 20 AnnCas 124. 

78. See infra § 856. 

79. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 
L. ed. 485; Chr. Heurich Brewing Co. 
v. MeGavin, 16 F. (2d) 334; Director 
Gen. of Railroads vy. Reynolds, 268 
Fed. 948; New Jersey Cent. R. Co. v. 
DeBusley, 261 Fed. 561; Tatum v. 
Louisville, ete., R. Co., 253 Fed. 898, 
165 CCA 378; New York, etc., SS. Co. 
v. Guancia ‘Centrale, 231 Fed. 820, 
145 CCA 640; Trowbridge v. Chand- 
ler, 222 Fed. 241, 137 CCA 657; Wil- 
liam Sebald Brewing Conryva Tomp- 
kins, 221. Fed. 895, 1387 CCA 465; 
New York, etc., R. Co. v. Thierer, 221 
Fed. 571, 137 CCA 295; Norfolk, etc., 
Tract; Co. v. Rephan, 188 Fed. 276, 
110 CCA 254; Baltimore, ete., R. Co: 
v. Taylor, 186 Fed. 828, 109 CCA 172; 
Miller v. Missouri, ete., Re'Co 169 
Fed. 567, 95 CCA 65; O’Connor v. 
Armour Packing Co., 158 Fed. 241, 85 
CCA 459, 15 LRANS 812, 14 AnnCas 
6.6 ; Columbia Box, etc, Co. _ v. 
Drown, 156 Fed. 459, 84 "CCA 269; 
Garrett v. Illinois Cent. Rs) Cox 126 
Fed. 406; Northern Pac.. R. Co. v. 
Tynan, 119 Fed. 288, 56 CCA 192; 
Patton v. Southern R. Co., 82 Fed. 
979, 27 CCA 287; O’Neill v. Chicago, 


ean R:: Co., 50 Fed. 189, 1 McCrary 
Ala.—Tennessee Mill, etc, Co. v. 
Giles, 211 Ala, 44, 99 § 84; Vaughn 


v. Dwight Mfg. Co., 206 Ala. 552, 91 
S_77; Southern R. Co. v. Wooley, 158 
ee 447, 48 S 369; Louisville, ete. R. 


Vv. Mertlz, 40 S 60; Birmingham 
Ri, Jetew Colt v. Livingston, 144 Ala, 
313, 39 S 374. 


Ark.—St. Louis, ete., R. Co. Rie, 
110 Ark. 495, 163 SW 149; Southwest. 
ern Tel., ete., COs: Bruce, 89 Ark. 
581, 117 "SW 564. 

Bullock, 190 


Cal. —Burgesser v. 
Cal. 678, 214 P 649; Jansson v. Na- 
tional SS. Co., 189 Cal. 187, 208 P 
90; Proud v. ‘Southern Pac. Milling 
Co.,.184 Cal. 809, 195 P 401; Runkle 
v. Southern Pace. Milling Co., 184 
Cal. 714, 195 P 398, 16 ALR’ 275; 
Burr v. San Francisco United R. 
Cos., 168 Cal. 663, 126 P 873; Hoff vy. 
Los Angeles Pac. Co., 158 Cal. 596, 
112 P 58; Kimic v. San Jose-Los 
Gatos Interurban R. Co., 156 Cal. 379, 
104 P 986; Herbert v. Southern Pac. 
Co.y £122 Cal. 227, 53 P 651; Milose- 
vich v. Pacific Electric R. Co.,°"68 
Cal. A. 662, 230 P 15; Dunbar v. San 
Francisco-Oakland Terminal R. Co., 
54 Cal, A. 15; 201 BP 380; ‘Lewis ’-v. 
Tanner, 49: Cal iA D741, 193 P2287: 
Alameda County vy. Tieslau, 44 Cal. 
A. 332, 186 P 398; Payne v. Oakland 
Tract? Cok? 1b Cal. A. 127, Se IP 
1074; Carlson v. Cucamonga Water 
Co., 7 Cal. A. 382, 94 P 399; Maxwell 
Vv. Fresno City R. Coye4 Cal. A. 745, 
89 P 367. 

Colo,—Rocky Mountain Fuel Co, 
v. Tucker, 72 Colo. 308, 211 P 3838; 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 856] (d) Inferences from Evidence*°—aa. In 
General. Where the facts are such that there is 
room for difference of opinion between reasonable 


Catlett v. Colorado, ete., R. Co., 56 
Colo. 463, 139 P 14; Jackson v. Yak 
Min.;. ete.) &Gote95 Li Colow! 5545 119)P 
1058; Colorado Midland R. Co. v. 
Brady, 45 Colo. 203, 101 P 62; Union 
Pac. R. Co. v. Shovell, 39, Colo. 436, 
89 P 764; Williams v. Sleepy Hollow 
Mini='@o.; 3% .Colo:. 625 86. P83 7T,iv% 
LRANS 1170, 11 AnnCas 111; Colo- 
rado R. Co. v. Lauter, 21 Colo. A. 101, 
219 WS 

Conn.—Andrews v. New York, etc., 
R. Co., 60 Conn. 293, 22 A 566; Beers 
v. Housatonuc R. Co., 19 Conn. 566. 

Del.—Queen Anne’s R. Co. v. Reed, 
os Del. 226, 59 A 860, 119 AmSR 
301. 

D. C.—Ward v. District of Colum- 
bia, 24 App. 524; Metropolitan R. Co. 
v. Hammett, 13 App. 370; Washing- 
ton, ete., R. Co. v. Grant, 11 App. 
107; Washington Gas Light Co. v. 
Poore, 3 App. 127; Baltimore, etc., R. 
Co. v. Carrington, 3 App. 101. 

Hawaii.—Martin v. Wilson, 23 Ha- 
waii 74. 


Ida.—Wheeler v. Oregon R., etc., 
Coy 16/3da.) 37.55. 102)-P. 347. 
Ill.—Campbell v. Chicago, etc., R. 


Co., 243 Ill. 620, 90 NE 1106; Moore 
v. Wabash R. Co., 219 Ill. A. 574 
[aff 299 Il]. 596, 132 NE 814]; Hurst 
v. Madison Coal Corp., 201 Ill. A. 
205; Mueller Grain Co. v. Chicago, 
ete., R. Co., 200 Ill. A. 347; Hindle v. 
Joliet, 200 Ill. A. 159; Larsen v. Ward 
Corby Co., 198 Ill. A. 109; Athens 
Min. Co. v. Carnduff, 123 Ill. A. 178; 
Illinois Cent. R. Co. v. Behrens, 101 
Till. A. 33; Maxwell v. Durkin, 86 Ill. 
‘A. 257 [aff 185 Ill. 546, 57 NE. 433]. 

Ind.—Fauvre Coal Co. v. Kushner, 
188 Ind. 314, 123 NE 409; Ohio, etc., 
Re Cow we Collarn;,, 73:4 iInd.. 261, 1.88 
AmR 134; Watt v. Mishawaka Paper, 
ete., Co., 53 Ind. A. 682, 99 NE 1029; 
Cumberland Tel., etc., Co. v. Kranz, 
48 Ind. A. 67, 95 NE 371; Holcomb v. 
Norman, 47 Ind. A. 87, 91 NE 625; 
Richmond St., ete., R. Co. v. Bever- 
-ley, 43 Ind. A. 105, 84 NE 558, 85 NE 
721; Evansville St. R. Co. v. Mead- 
ows, 13 Ind. A. 155, 41: NE 398; 
Louisville, etc., R. Co. v. Costello, 9 
Ind. A, 462, 36 NE 299. 

Kan.—Central Branch Union Pac. 
R. Co. v. Hotham, 22 Kan. 41; Kan- 
sas Pac. R. Co. v. Pointer, 14 Kan. 37. 

Ky.—Bosler Hotel Co. v. Speed, 167 
Ky. 800, 181 SW 645; Nelson v. Black 
Diamond Min. Co., 167 Ky. 676, 181 
SW 341; Cincinnati, ete., R. Co. v. 
Black, 157 Ky. 149, 162 SW _ 800; 
Central Coal, etce., Co. v. Owens, 142 
Ky. 19, 133 SW 966; Lewis v. Bowl- 
ing Green Gaslight Co., 135 Ky. 611, 
117 SW 278, 22 LRANS 1169; Long 
v. Louisville, ete., R. Co., 128 Ky. 26, 
107 SW 203, 32 KyL 774, 13 LRANS 
1063, 16 AnnCas 673. 

Me.—dJanilus v. International Paper 
Co., 112 Me. 519, 92 A 653; Lasky v. 

- Canadian Pac. R. Co., 83 Me. 461, 22 
A 367; Lesan v. Maine Cent. R. Co., 
77 Me. 85. 

Md.—United R., etc., Co. v. Carneal, 
110 Md. 211, 72 A 771. 

Mass.—Grier v. Guarino, 214 Mass. 
411, 101 NE 981; Shaw v. New York, 
etc., R. Co., 150 Mass. 182, 22 NE 
884. 

Mich.—Detroit, etc., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Minn.—Depue v. Flatai, 100 Minn. 
299, 111 NW 1, 8 LRANS 485; Ben- 
nett v. Syndicate Ins. Co., 39 Minn. 
254, 39 NW 488; Abbett v. Chicago, 
etc., R. Co.; 30 Minn. 482, 16 NW 
266. 

Mo.—Power v. Wabash R. Co., 244 


(A.) 185 SW 1183; 
Hoel v. Underwriters’ Land Co.,, 173 


NEGLIGENCE 


quny..° 


Mo. A. 557, 158 SW 694; Darks v. 
Scudder-Gale Grocer Co., 146 Mo. A. 
246, 130 SW 430; Schwyhart v. Bar- 
rett, 145 Mo. A. 3832, 130 SW. 388; 
Richter v. United R. Cos., 145 Mo. A. 
1, 129 SW 1055; Heine v. St. Louis, 
etc., R. Co., 144 Mo. A. 4438, 129 SW 
421; Johnson v. Springfield Ice, etc., 
Co., 148 Mo; <A. 441,,127 SW. 692; 
Deitring v. St. Louis Transit Co., 
109 Mo. A. 524, 85 SW 140; Vancleve 
v. St. Louis, etce., R. Co., 107 Mo. A. 
96, 80 SW 706; McLain v. St. Louis, 
oes R. Co.,.100 Mo. A. 374, 73 SW 

Mont.—Chichas v. Foley Bros. Gro- 
cery Co., 72 Mont. 575, 236 P 361, 

Nebr.—Leon v. Chicago, etc. R. 
Cos 7102) Nebr.2 53%, 16 7eaNiW,78%, 
LRA1918F 3818; Olson v. Nebraska 
Tel. Co., 83 Nebr. 735, 120 NW 421, 
85 Nebr. 331, 1283 NW 422, 133 AmSR 
660; Henry v. Omaha Packing Co., 
81 Nebr. 237, 115 NW 777; Schwanen- 
feldt v. Chicago, ete., R. Co., 80 
Nebr. 790, 115 NW 285; Fremont 
Brewing Co. v. Schulz, 72 Nebr. 631, 
101 NW 2384; Guthrie v. Missouri 
Pac. R. Co., 51 Nebr. 746, 71 NW 722; 
Culbertson v. Holliday, 50 Nebr. 229, 
69 NW 961; Chicago, etc., R. Co. v. 
Wymore, 40 Nebr. 645, 58 NW 1120: 
Omaha St. R. Co. v. Loehneisen, 40 
Nebr. 37, 58 NW 5385; Chicago, etc., 
R. Co. v. Landauer, 36 Nebr. 642, 54 
NW 976. 

Nev.—Williams Est. Co. v. Nevada 
gnacr Min. Co., 45 Nev. 25, 196 P 

N. J.—Brower v. Public Serv. Corp., 
74°N. J. L. 193, 64 A 1052; Smith v. 
Mountain Ice Co., 74 N. J. L. 26, 64 
A 956; Mumma vy. Easton, etc., R. Co., 
73 N; J... 653, 65 A: 208. 

N. Y.—Sharp v. Erie R. Co., 184 
N. Y. 100, 76 NE 923, 6 AnnCas 250; 
Ireland v, Oswego, ete., Plank Road 
Co., 18 N. Y. 526; Keller v. New York 
Cent. R. Co.,.2 Abb, Déc.. 480, 24 
HowPr 172; Grogan v. Brooklyn 
Heights R. Co., 107 App. Div. 254, 
95 NYS 23; Gardner v. Friederich, 
25 App. Div. 521, 49: NYS 1077..Laff 


£63. 9N. AY. <568 . mem; 575 .NEBi 41110 
mem]. 
N C.—Hinnant v. Tidewater 


Power Co., 187 N. C. 288, 121 SE 540; 
Ward v. Odell Mfg. Co., 123 N. C. 
248, 31 SE 495, 

Oh.—Cleveland, ete., Bag Co. v. 
Jaite, 112 Oh. St. 506, 148 NE 82. 

Okl.—Missouri, ete., R. Co. v. Pe- 
rino, 89 Okl. 136, 214 P 907; Watonga 
v. Morrison, 78 Okl. 74, 189.'P 737; 
Chicago, etc., R. Co. v. Zirkle, 76 Okl. 
298, 185 P 329; Cushing v. Stanley, 
68 Okl, 155, 172 P 628; Chicago, ete., 
R. Co. v. Duran, 38 Okl. 719, 134 P 
876; St. Louis, ete., R. Co. v. Loftis, 
25 Okl. 496; 106 P 824; Clark v. St. 
pets etc., R. Co., 24 Okl. 764, 108 P 

Or.—Caraduc v. Schanen-Blair Co., 
66. Or.,,.310,,: 133 .P> 636;:4 Doyle...v. 
Southern Pac. Co., 56 Or. 495, 108 P 
201; Anderson v. City R. Co., 42.Or. 
505, 71 P 659. See Shobert v. May, 
40 Or. 68, 66 P 466, 91 AmSR 453, 
55 LRA 810 (decision on basis of 
undisputed facts, although actually 
there was a conflict on some points). 

Pa.—Frey v. Pennsylvania R. Co., 
244 Pa. 448, 90 A 798; Mortimer v. 
Beaver Valley Tract. Co., 
326, 65: A 758; Pennsylvania Canal 
Co. v. Bentley, 66 Pa. 80; Knasiak v. 
Rambo, 57 Pa. Super. 8; Goldie v. 
Pittsburg, etc, R. Co., 44 Pa. Super. 
350; Vansant v. MeMenamy, 41 Pa. 
Super. 509; Farr v. Philadelphia, etc., 
R. Co., 24 Pa. Super.-332. 

Ss. C.—Bailey v. Smith, 132 S. C. 
212, 128 SH 423. 

S. D.—Keen v. Mitchell, 37 S. D. 
247, 157 NW 1049, LRAI916F 704. 

Tex.—Baker y. Crooms, (Civ. A.) 
262 SW 104; Jones v. Texas Hlec- 
PPLCR Ea COG c. (Clvet Ae ZL. OS Wang 4 9.5 
Kirby Lumber Co. v. Bratcher, (Civ. 
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men as to whether or not negligence should be in- 
ferred, the right to draw the inference is for the 
The rule as usually and very generally 


A.) 191 SW 700; Missouri, etc., R. Co. 
v. Cardwell, (Civ. A.) 187 SW 1073; 
Luten v. Missouri, etce., R. Co., (Civ. 
A.) 184 SW 798; Pierce-Fordyce Oil 
Assoc. v. Farrow, (Civ. A.) 173 SW 
1007; Texas Tract. Co. v. Sherron, 
(Civ. A.) 166 SW 897; San Antonio 
Tract. Co. v. Levyson, 52 Tex. Civ. A. 
122, 113..SW, 669: St." Louis, ete,” RR: 
Co.,.v. Summers), 51° Tex. “Civ. A. 133, 
111 SW 211; Missouri, etc., R. Co. v. 
Wall, (Civ. A.) 110 SW. 453. 
Utah.—Shortino v. Salt Lake, etce., 
R. Co., 52 Utah 476, 174 P 860; Davis 
v. Utah Southern R. Co., 3 Utah 218, 
2 P 524, : 
Vt.—Vinton v. Schwab, 32 Vt. 612. 
Wash.—Kent v. Walla Walla Val- 
ley R. Co., 108 Wash. 251, 183 P 87; 
Snodgrass v. Spokane, etc., R. Co., 87 
Wash. 308, 151 P 815; Budman v. Se- 
ers eee bee Co., 61 Wash. 281, 112 


Wis.—Stewart v. Olson, 188 Wis. 
487, 206 NW 909, 44 ALR 1292; Ti- 
borsky vy. Chicago, ete., R. Co., 124 
Wis. 243, 102 NW 549; Zimmer v. 
Fox River Valley Electric R. Co., 118 
Wis. 614, 95 NW 957. 

Ont.—McIntyre. v. Coote, 19 Ont. 
L. 9, 13 OntWR 1098; Haverstick v. 
Emory, 8 OntWR 528. 

[a] Burying a dead animal and 
thereby polluting a spring on neigh- 
bor’s land. Long vy. Louisville, etc., 
R. Co., 128 Ky. 26, 107 SW 203, 32 
BOS 774, 183 LRANS 10638, 16 AnnCas 


[b] Cutting down trees ona street 
without warning pedestrians. Ward 
v. District of Columbia, 24 App. (D. 
C.). 524, 

Dumping explosive caps on a 
public dump. Cleveland, ete, Bag 
ret v. Jaite, 112 Oh. St. 506, 148 NE 


{d] Escape of steam frightening 
horse. Vansant v. McMenamy, 41 
Pa. Super. 509. 

[e] Leaving poison about where 
animals could get it. Williams Bst. 
Co. v. Nevada Wonder Min. Co., 45 
Nev. 25, 196 P 844. 

_[f] Overloading a _porter.—Cin- 
cinnati, etc., R. Co. v. Black, 157 Ky. 
149, 162 SW 800. 

[g] Reckless shooting of firearms. 
Knasiak v. Rambo, 57 Pa. Super. 8. 

[h] Refusing a supper guest ac- 
commodations over night after he 
becomes ill. Depue v. Flatau, 100 
Minn, 299, 111 NW. 1, 8 LRANS 485. 
g ate Findings of fact see infra 

From uncontroverted evidence see 
supra § 855. 

81. U. S.—Chunn v. City, ete, R. 
Co.,. 207 U. S, 302, 28 SCt 63, 52 LL. 
ed. 219; McDermott v. Severe, 202 U. 
S> 600) 26, SCt,. 709) 50.) ly. ed.) 11625 
Atlantic City R. Co. v. Smith, 12 F. 
(2a) 658; American R. Co. v. Ortega, 
3 F. (2d) 358; Mearns vy. Baltimore, 
etce., R. Co., 284 Fed. 31: Alaska 
Treadwell Gold Min. Co. v.. Mugford, 
270 Fed. 753; Bauman v. Black, ete., 
Town Taxis ,Co., 268 Fed. (554; 
American Glycerin Co, vy. Hill, 255 
Fed, 841; Ramsdell v. Goumis, 228 
Fed. 864, 148 CCA 262; Trowbridge 
v. Chandler, 222 Fed. 241, 137 CCA 
657; William Sebald Brewing Co. v. 
Tompkins, 221 Fed. 895, 137 CCA 465; 
New York Lubricating Oil Co. v. 
Pusey, 211 Fed. 622, 129. CCA 88; 
Western Union Tel. Co. v. Catlett, 177. 
Fed. 71, 100 CCA 489; Pacific Tel., ° 
etc., Co. v. Parmenter, 170 Fed. 140, 
95 CCA 382; Winona yv. Botzet, 169, 
Fed. 321, 94 CCA. 568, 283 LRANS 
204; Swift v. Sandy, 165 Fed. 622, 92 
CCA 56 [aff 159 Eed. 271]; Worth 
Bros. Co. v. Kallas, 162 Fed. 306, 89 
CCA 186; Delaware, ete., Co. v. Lar- 
nard,. 161, Fed. 620,;788 GCA’ "462. 
O’Connor v. Armour Packing Co., 158 
Fed. 241, 85 CCA 459, 15 LRANS 812, 
14 AnnCas 66; Bartlett v. Farrell, 152 
Fed. 150, 81 CCA .56; Whitehouse v; 
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stated is that any evidence at all from which an in- | ference can reasonably be drawn that the defend- 


Edwards, 152 Fed. 72, 81 CCA 296; 
Caldwell v. Kerbaugh, 144 Fed. 443 
{aff 151 Fed. 194,. 80 CCA 470, 10 
AnnCas 453]; Grand Trunk R. Co. Vv. 
Tennant, 66 Fed. 922, 14 CCA 190. 
‘Ala.— Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 622, 108 S 600; Tennessee 
Mill, etc., Co. v. Giles, 211 Ala. 44, 99 
S' gd: Cargall v. Riley, 209 Ala. 183, 
95S. 821; Vaughn v. Dwight Mfg. Co., 
206 Ala. 552, 91 S 77; Shelby Iron Co. 
v. Bierly, $02 Ala. 422, 80 S 806; 
White Swan Laundry Co. v. Wehr- 
han, 202 Ala, 87, 79 S 479; Coosa Pipe 
Fay. Co. v. Poindexter, 182 Ala. 656, 
62 S 104; Southern Coal, etc., Co. v. 
Swinney, 149 Ala. 405, 42 's 808; 
Mobile Light, ete., Co. v. Walsh, 146 
Ala. 290, 40 S 559, 9 AnnCas 852; 
Montgomery First Nat. Bank v. 
Chandler, 144 Ala. 286, 39 S 822, 113 
AmSR 39; Montgomery v. Supple, 16 
Ala. A. 565, .80°.S 139; Pantaze |v. 
West, 7 Ala. A. 599, 61 S 42. 
Ark.—Coca-Cola Bottling Co. v. 
Shipp, 174 Ark. 130, 297 SW 856; 
Bush v. Jenkins, 128 Ark. 630, 194 
SW 704; Warren "Vehicle Stock Co. v. 
Siggs, 91 Ark. 102; 120: "SW. 412; 
Nebraska Underwriters’ TNS © Onn Ve 
Fouke, 90 Ark. 247, 119 SW 261; 
St. Louis, etc., R. Co. v. Coombs, 76 
Ark. 132, 88 SW 595, 6 AnnCas 151. 
Cal.—Reaugh v. Cudahy Packing 
Co., 189 Cal. 335, 208 P 125;, Runkle 
v. Southern Pac. Milling Co., 184 Cal. 
714, 195 P 398, 16 ALR 275; Hender- 
son v. Northam, Li62Cal. 493, 168 P 
1044; Lawyer v. Los Angeles Pac. 
Go. L6liCal bs) 419" P2375 \Zibbell =v. 
Southern Pac. Co., 160 Cal. 237, 116 
P 5138; Hoff v. Los Angeles Pac. Co., 


Tho. Cale 7596, 112) P63; -Power ‘Vv, 
Crown Stage Co., (A.) 256 P 457; 
Katz v._T. I. Butler Co., (A.) 254 P 


679; Carey v. Pacific Gas, etc., Co., 
715 Cal. A. 129, 242 P 97; Brinkworth 
v. San Seelig Co., 51 Cal. A. 668, 197 
P 427; Lewis v. Tanner, 49 Cal. A. 
271, 193 P 287; Genta v. Illingworth, 
49 Cal. A. 92, 192 P 1041; Alameda 
County v. Tieslau, 44 Cal. A. 332, 186 
P 298; Randolph v. Hunt, 41 Cal. A. 
W389; is3 P 358; Herold v. P. H. 
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531; Trail v. Blackmon, (Tex. Civ. 
A.) 1 SW (2d) 9387; Pierce-Fordyce 
Oil Assoc. v. Farrow, (Tex. Civ. A.) 
173 ‘SW 1007;|:Dexas Tract. Co. v. 
Sherron, (Tex. Civ. A.) 166 SW 897; 
San Antonio Tract. Co. v. Levyson, 52 
Tex. Civ. A. 122, 113 SW 569; North- 
ern Texas Tract. Co. v, oberly, 
(Tex. Civ. A.) 109 SW 483; Guaranty 
Trust Co. v. Diltz, 42° Tex. CiviiA.-26, 
91 SW: 596... 

Utah.—Green v. Higbee, 66 Utah 
539, 244 P 906; Lewis v. Rio Grande 
Western R. Co., 40 Utah 483, 123 P97; 
Gibson v. Doyle, 37 Utah 21, 106 P 
512; Pence v. California Min. Co.,.27 
Utah 378, 75 P'934; Lowe v. Salt Lake 
aa 13 Utah 91, 44 P 1050, 57 AmSR 

Vt.—Parker v. Smith, 100 Vt. 180, 
185 A 495; Sharby v. Fletcher, 98 Vt. 
273, 127 A 300; Britch v. Sheldon, 
94 Vt. 235, 110 AN, 

Va. — Appalachian Power Co. 
Wilson, 142: Va. 468, 129 SE 277: 
Roanoke R., ete., Co. v.: Loving, 137 
Va. 331, 119 SE 82; Southern R.’ Co. 
v. Adkins, 119 Va. 746, 89 SE 847; 
Norfolk v. Anthony, 117 Va. 777, 86 
SE 68; Higgins v. Southern R. Co., 
116 Va. 890, 883 SE 380; Chesapeake, 


etc., R. Co. v. Shipp. 111 Va. 877, 69 
SE 925; Chesapeake, etc., R, Co. v. 
Paris, 111. Vaz~41, 68 SE 398, 28 
LRANS 773; Roanoke R., etc., Co. v. 
Young, 108 Va. 783, 62. SE 961, 15 
AnnCas 946; Fisher v. Chesapeake, 
ete., R. Co., 104 Va. 635, 52 SE 378, 


2 LRANS 954. 

Wash.—Watkins v. Interstate Coach 
Co., 145 Wash. 221, 259 P 393; Ro- 
mano vy. Short Line Stage Co., 142 
Wash. 419, 253 P 657; Masterson v. 
Lennon,’ 115;, Wash, .305,;' 197 P 38; 
Johnson v. Smith, 114 Wash, 311, 194 
P 997; Driscoll v.  Devenere, 110 
307, 188 PRP: 408; Walters v. 


93 . Wash,16,-..159_.P. 


v. -Davenport, 
90. Wash. 435, 


1072; Oberg vy. Berg, 
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tiff’s injury constituted negligence is legally suffi- | cient to take the case to the jury on that issue.*? 


156 P 391; Norman v. Alaska Coast 
Co., 81 Wash. 64, 142 P 434; Gregg v. 
King County, 80 Wash. 196, 141 P 
340, AnnCas1916C 135; Williams v. 
Spokane, 73 Wash. 237, 1381 P 883, 
Benson v. English Lumber Co., 71 
Wash. 616, 129 P 403; Hillebrant v. 
Manz, 71 Wash, 250, 128 P 892; Parr 
v. Spokane, 67 Wash. 164, 121 P 453; 
Hilgar v. Walla Walla, 50 Wash. 470, 
97 P 498, 19 LRANS 367; Pachko v. 
Wilkeson Pr ete., Co., 46 Wash. 
422, 90 P 436. 

_ W. Va.—Barr v. Knotts, 101 W. Va. 
440, 183 SE 114. ‘ 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 3880, 388 ALR 1417; 
Barutio v. Dowling, 186 Wis. 422, 
202 NW 687; Bowen v. Osceola, 185 
Wis. 11, 200 NW 766; Wappler_v. 
Schenck, 178 Wis. 632, 190 NW 555; 
Friedrich v. Boulton, 164 Wis. 526, 
159 NW 803; Ennis v. M. A. Hanna 
Dock Co., 148 Wis. 655, 134 NW 1051; 
Morgan v. Pleshek, 120 Wis, 306, 97 
NW 916; Hupfer v. National Distil- 
ling Co., 119 Wis. 417, 96 NW 809. 

Wyo.—Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

Eng.—Metropolitan R. Co. v. Jack- 
son, 3 A. C. 193718 ERC 677. 

Ont.—Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117, 64 DomLR 75; 
Mitchell v. Toronto, ete. R. Co., 12 
OntWN 249; Burtch v. Canadian Pac. 
R. Co., 8 OntWR 837; Preston v. 
Toronto R. Co., 8 OntWR 504; Camp 
v. Armstrong Cartage, ete, Co. 3 
OntWR 686. 

Sask.—Tobin v. Canadian Pac. R. 
Co.,-5 Sask; L. 381, 2. DomLR 173, 
20 WestLR 676, 1 WestWkly 1252. 

[a] Mistaking man in the woods 
for a deer. Ruddy vy. Byrnes, 156 Cal. 
$36, 105 P 957, 26 LRANS 134, 20 
AnnCas 124, 

{b] Pollution of stream.—(1) In 
general. McIntyre v. Hamilton, 57 
Pa. Super. 74. .(2) Burial of dead 
animal near it. Long v. Louisville, 
ete., R. Co., 128 Ky. 26, 107 SW 2038, 
32 KyL 774, 13 LRANS 1063, 16 Ann 
Cas 673. 

[ec] Throwing candy from parade 
float followed by a rush in which 
plaintiff was injured. Shafer’ v. 
Keeley Ice Cream Co., 65 Utah 46, 234 
P 300, 38 ALR 1523. 

‘[d] Whipping horse at horse auc- 
tion to make him show action. 
Karcher vy. Fiss, ete., Horse Co., 127 
App. Div. 208, 111 NYS 54. 

[e] Other illustrations: (1) Car- 
rying ice through restaurant and let- 
ting’ it fall. O’Neil v. Toomey, 218 
Mass. 242, 105 NE 974. (2) Collision 
of yacht with bridge. Anderson v. 
Pennsylvania R. Co., 76 N. J. L. 718, 
11 A 333. (3) Cutting hole in iron 
pipe with a chisel. Cleveland v. 
Spier, 16 C, B. N. S. 399, 111 ECL 399, 
148 Reprint 1183. (4) Defective 
stand at street fair. Murrel v. Smith, 
152 Mo. A. 95,138 SW 76. (5) Explo- 
sion of soft drink bottle. Stone v. 
Van ‘Noy R. News Co., 153 Ky. 240, 
154-SW 1092. (6) Sale of Coca-Cola 
which exploded. Dial v. Taylor, 151 
N. C. 284, 66 SE 135, 28. LRANS 949. 
(7) Failure to fasten unattended 
horse. La Point v. Hodgins Transfer 
Co., 48 N. D. 1032, 188 NW 166. (8) 
Maintenance of swimming pool 
without attendant life guard. Long- 
mont y. Swearingen, 81 Colo. 246, 
254 P 1100. (9) Operation of sta- 
tionary engine in street so as not to 
frighten horses, Vansant v. Mc- 
Menamy, 41 Pa. Super, 509, 
Overflow from _ irrigation hi 
Stapp v. Medera Canal, ete., Co., 34 
Cal. A. 41, 166 P 823. (11) Permit- 
ting cattle on highway under condi- 
tions wheré they might frighten 
horses. Mean v. Callison, 28 Ok1. 
737, 116 P 195. -(12) Permitting gas 
to escape from oil tanks. Behrens v. 
Brice, 52 Tex. Civ. A. 221, 113 SW 
182. (13) Use of shotgun. Gibson 
v. Payne, 79 Or, 101, 154 P 422, 


AnnCasi1918C 383. 

82. U. S.——Pittsburgh /CoalCo. vy. 
Myers, 233 U. S. 184, 34 SCt 559, 58 
L. ed. 906 [rev 203 Fed. 221, 121 
CCA 427]; Chunn’ vi City,. ete, R: 
Co., 207 U. S:.302;28'SCt 63 )52) Ts 
ed., 219; Davidson SS. Co, v. U. S., 
205. U. S..187,27 SCt 480,4:51 Leased? 


764; Standard Oil Co. v. DeVries, 3 
F. (2d) 852; Medema v. Hines, 273 
Fed. 52; Ansonia v. Sullivan, 239 


Fed. 296, 152 CCA 284; Cceur d’Alene 
Lumber Co. v. Thompson, 215 Fed. 
8, 181 CCA 316, LRA1915A 731; Sey- 
bold Mach. Co. y. Feehan, 214 Fed. 
914, 181 CCA 210; New York Lubri- 
cating Oil Co. v. Pusey, 211 Fed. 
622, 129 CCA 88; Bolton-Pratt Co. v. 
Chester, 210 Fed. 253, 127 CCA 71; 
Wyman, etc., Co. v. Poole, 200 Fed. 
943, 119 CCA 327; Winona v. Botzet, 
169 Fed. 321, 94 CCA 563, 283 LRANS 
204; Ellsworth v. Hunt, 168 Fed. 506, 
93 CCA 662; Worth Bros. Co. v. Kal- 
las, 162 Fed. 306, 89 CCA 186; Guild 
v. Pringle, 145 Fed. 312, 76 CCA 192; 

Ala.—Wyker v. Texas Co., 201 Ala. 
585, 79 S 7, LRA1918F 142; Southern 
Bell Tel., ete., Co. v. Miller, 192 Ala. 
346, 68 S 184; Birmingham R., etc., 
Co. v. McGinty, 158 Ala. 410, 48 S 
491; Harris v. Nashville, etc., R. Co., 
ee Ala. 139, 44 S 962, 14 LRANS 
6 


Ariz.—Green v. Jennings, 26 Ariz. 
132, 222 P 1039; Southwest Cotto 
Co. v. Pope, 25 Ariz. 364, 218 P 152) 
Southwest Cotton Co. y. Clements, 
25 Ariz. 124, 213 P 1005 [reh den 25 
Ariz; 169, 215 P.156). 

Ark.—Bush v. Brewer, 136 Ark. 
246, 206 SW 322; Valley Planing Mill 
Co. v. McDaniel, 170: SW 994; Colyar 
v. Little Rock Bottling Works, 114 
Ark. 140, 169 SW _ 810; Doniphan 
Lumber Co. v. Henderson, 100 Ark. 
53, 139 SW 649; Southern Anthracite 
Coal Co. v. Bowen, 93 Ark. 140, 124 
SW 1048; Waters-Pierce Oil Co. v. 
Burrows, 77 Ark. 74, 96-SW 336. 

Cal.—Burgesser v. Bullock, 190 
Cal. 673, 214 P 649; Reaugh v. Cudahy 
Packing Co., 189 Cal. 335, 208 P 125; 
Duggan v. Forderer, 79 Cal. A. 339, 
249 P 533; Reinders v. Olsen, 60 Cal. 
A. 764, 214 P 268; Williamson v. 
Hardy, 47 Cal. A.) 377,190 <P 646; 
Johnson vy. Center, 4 Cal. A. 616, 88 P 
727; Kramm vy. Stockton. Electric R. 
Co., 3 Cal. A. 606, 86 P 738, 908. 

Colo.—Catlett v. Colorado, etc., R. 
Co., 56 Colo. 463, 189 P 14; Jackson v. 
Yak Min., etc., Co., 51 Colo. 551, 119 
P 1058; Colorado, ete., R. Co. v. Webb, 
36 Colo, 224, 85 P 683; Colorado, ete., 
pha v. Davis, 23 Colo. A. 41, 127 P 

Conn.—Turgeon v. Connecticut Co., 
84 Conn. 538, 80 A 714. t 

Del.—Gatta v. Philadelphia, etc., R. 
Co., 24 Del: 293, 76,A 56. 

D. C.—French v. National Laundry 
Co., 31 App. 105; Ward y. District of 
Columbia, 24 App. 524; Washington, 
etc., R. Co. v.. Grant, 11 ‘App. 107; 
posi v. Metropolitan R. Co., 13 D. C. 
437. 

Fla.—Gravette v, Turner, 77 Fla. 
311, 81 S 476; Atlantic Coast Line R. 
Co, v. Wallace, 66 Fla. 321, 63 S 583; 
Southern Express Co. v. Williamson, 
66 Fla. 286, 63 S 488, LRA1916C 1208. 

Ga.—Hall v. Georgia, ete., R. Co., 
144 Ga, 145, 86 SE 316; Fenelon v. 
Southern R. Co., 143 Ga. 26, 84 SE 57; 
Wilcox v. Evans, 127 Ga, 580, 56 SH 
635; Georgia, etc., R. Co. v. Lassater, 
122 Ga. 679, 51 SEH 15; Madden v. S. L. 
Mitchell Auto. Co.,\21 Ga. A. 108, 94 
SE 92; Central of Georgia R. Co. v. 
Macon R., etc., Co., 20 Ga. A, 548, 93 
SE 170; Davis v. Savannah Lumber 
Co., 11 Ga. A. 610, 75 SE 986. 

Ida.—Erickson v. Edward Rutledge 
Timber Co., 34 Ida. 754, 203 P 1078; 
McKenna v. Grunbaum, 33 Ida. 46, 
190 P 919; Smith v. Oregon Short 
Line 'R. Co., 32 Ida. 695, 187 P 539; 
Adams v. Bunker Hill, etc., Min. Co., 
12 Ida. 637, 89 P 624, 11 LRANS 844. 


Ill.— Stickel v. Riverview © Sharp- 
shooters Park Co., 250 Ill. 452, 95 NE 
445, 34 LRANS 659; Flanagan v. 
Wells Bros. Co., 2387 Ill. 82, 86 NE 
609, 127 AmSR 315; Libby v. Cook, 
222 Ill. 206, 78 NE 599; Alton Light, 
ete.; Co: v. Oller, (244: TIL 75; 75 NE 
419, 4 LRANS 399; Siddall v. Jansen, 
168 Ill. 43, 48 NE 191, 39 LRA 112; 
Richeter v. Indian Refining Co., 235 
Ill. A, 146; Milauskis v. Terminal R. 
A. 120 [aff 286 I11. 

; Larsen v. Ward 
, 198 Ill. A. 109; Deach v. 
Woolner Distilling Co., 187 Ill. <A. 
524; Reagan vy. Borgeson, 173 Ill. A. 
100; Caddagan v. Chicago, 130 Ill. A. 
472; Sandberg v. Brinks’ Chicago City 
Express Co., 126 Ill. A. 175; Perry v: 
Peoples’ Gas Light, ete., Co., 119 Ill. 
A. 389. 

Ind. — Cleveland, ete, R. Co. v. 
Means, 59 Ind. A. 3838, 104 NE 785, 
108 NE 375; Archer v. Ostemeier, 56 
Ind. A. 385, 105 NH 522; Dieckman v. 
Louisville, etc., Tract. Co., 46 Ind. A. 
11, 89 NE 909, 91 NE 179; Southern 
Indiana R. Co. v. Messick, 35 Ind. A. 
676, 74 NE 1097; McNamara y. Beck, 
21 Ind. A. 483, 53 NE 707. 

Iowa. — Currtwright v. Chicago, 
etc., R. Co., 197 Iowa 1216, 198 NW 
625; Anderson v. U. S. Railway Ad- 
ministration, 197 Iowa 1, 196 NW 584; 
Lamb v. Wagner Mfg. Co., 155 Iowa 
400, 1836 NW 203; Fitter v. Iowa Tel. 
Co., 143 Iowa 689, 121 NW 48; Meier 
v. Way, 136 Iowa 302, 111 NW 420, 
125 AmSR 254; Beardsley v. Murray 
Iron Works Co., 129 Iowa 675, 106 
NW 180; Parish v. Williams, 88 Iowa 
66, 55 NW 74, 20 LRA 273; Sikes v: 
Sheldon, 58 Iowa 744, 13 NW 53. 

Kan. — White v. Berkson § Bros. 
Cloak, etc., Co., 106 Kan. 239, 187 P 
670, 188 P 256; Hurdle v. Missouri 
Pac: R.. i@o.,, 78 Kan. 769548522) 287% 

Ky.—Chesapeake, etc., R. Co. v. 
Owens, 217 Ky. 707, 290 SW 478; Han- 
ners v. Salmon, 216 Ky. 584, 288 SW 
307; Otis Hidden Co. v. Newhouse, 
204 Ky. 324, 264 SW 731; Hines v. 
May, 191 Ky. 493, 230 SW 924; Bing- 
ham iv. Lexington, etc., R..Co., 185 
Ky. 48, 213 SW 204; Fuson v. New 
Bell Jellico Coal Co., 155 Ky. 96, 159 
SW 619; Otis El. Co. v. Wilson, 147 
Ky. 676, 145 SW 391; Lack v. Malle- 
able Iron Co. v. Graham, 147 Ky. 161, 
143 SW _1016; West Kentucky Coal 
Co. vi Davis, 138 Ky. 667;-128 SW 
1074; Ward v. Pullman Co., 138 Ky. 
554, 128 SW 606; Louisville, ete., 
Packet Co. v. Hazzard, 107 SW 270, 
32 Kyl 820; Connell v. Chesapeake, 
etc., R. Co., 58 SW 3874, 22 KyL 501. 

La.—Harvey v. Louisiana Western 
R. Co., 114 La. 1065, 38 S 859. 

Me.—Rogers v. Forgione, etc., Co., 
126 Me. 354,:138 A 553: 
Waterville, etc., St: R. Co., 101 Me. 
335, 64 A 614; Beaulieu vy. Portland 
Co., 48 Me. 291. 

Md.—Hagerstown, etc., R. Co. v. 
Wingert, 133 Md. 455, 105° A 537: 
Hochschild v. Cecil, 131 Md. 70, 101 
A 700; Baltimore, ete., R. Co, v. Whit- 
acre, 124 Md. 411, 92 A 1060 [aff 242 
U.S. 169, 37, SCt 33,.61 L. ed. 228); 
Baltimore Refrigerating, etc., Co. v. 
Kreiner, 109 Md. 361, 71 A 1066; Mer- 
chants’, etc., Transp. Co. v. State, 108 
Md, 564, 70 A 413; Chesapeake, etc., 
Tel. Co. v. Lysher, 107 Md, 237, 68 A 
619, 126 AmSR 389; Chambers v. 
Woodbury Mfg. Co., 106 Md. 496, 68 
A 290, 14 LRANS 3883; Baltimore, 
etc., R. Co. v. Belinski, 106 Md. 452, 
67 A 249. 

Mass.—Nye v. Louis K. Liggett 
Co., 224 Mass. 401, 113 NE 201; 
White y. Sharpe, 219 Mass. 393, 107 
NE 56; O'Neil v. Toomey, 218 Mass, 
242, 105 NE 974; Jacobsen v. Simons, 
217 Mass. 194, 104 NE 490; Crimmins 
v. Armstrong Express Co., 217 Mass. 
155, 104 NE 457; Douglas v. Shepard 
Norwell Co., 217 Mass. 127, 104 NE 
491; Bennett v. Jordan Marsh Co,, 216 
Mass, 550, 104 NE 479; Mcleod v. 
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Rawson, 215 Mass. 257, 102 NE 429, 
46 LRANS 547; Raymond Syndicate 
v. American Express Co., 215 Mass. 
140, 102 NE 124; Marston v. Rey- 
nolds, 211 Mass. 590, 98 NE 601; West 
v. Linehan, 201 Mass. 499, 87 NE 896; 
McGowan y. Monahan, 199 Mass. 296, 
85 NE 105, 127 AmSR 501, 17 LRANS 
9285 Donahue v. Buck, 197 Mass. 550, 
83 NE 1090, 18 LRANS 476; Clark v. 
American Express Coe 197 Mass. 160, 
83 NE 365; Lynch v. “Lynn Box Co., 
194 Mass. 307, 80 NE 580; Silva v. 
‘Davis, 191 Mass. 47; 77 NE 525; 
Cooper v. Cashman, 190 Mass. 75, 76 
NE 461, 3 LRANS 209; Moeckel v. 
Cross, 190 Mass. 280, 76 NE 447; 
Chambers v. Wampanoag Mills, 189 
Mass. 529, 75 NE 10938; Carroll v. 
Metropolitan Coal Co., 189 Mass. 159, 
75 NE 84; Moylon v. D. S. McDonald 
Co., 188 Mass. 499, 74 NE 929; Daw- 
son y. Lawrence Gas Light Co., 188 
Mass. 481, 74 NE 912; Sears v. Mer- 
rick, 175 Mass. 25, 55 NE 476; Doherty 
v, McLean, 171 Mass. 399, 50 NE 938; 
Drennan v. Grady, 167 Mass. 415, 45 
NE 741; Clinton v. Boston Beer Co., 
164 Mass. 514, 41 NE 1070; Leavitt v. 
Leavitt, 158 Mass. 355, 33 NE 527. 
Mich.—Amedo v. Grand Rapids, 
ete., R. Co., 215 Mich. 37, 183 NW.929; 
Faulkner v. Parish Mfg. Co., 201 
Mich. 182, 166 NW 954; McFarland v. 
Sayen, 156 Mich. 426, 120 NW 794; 
Powers v. Pere Marquette R. Co., 143 
Mich. 379, 106 NW 1117; Hall v. Mur- 


dock, 114 Mich, 233, 72 NW 150; 
Webster v. Symes, 109 Mich. 1, 66 
NW 580; Marquet v. La Duke, 96 


Mich. 596, 55 NW 1006; Carver v. De- 
troit, etc., Plank-Road Co., 69 Mich. 
616, 25 NW 183. 

Minn.—McDonald v. Cayuna Range 
Power Co., 144 Minn. 271, 175 NW 
109; Hade v. Simmons, 132 Minn. 344, 
157 NW 506; Berg v. B. B. Fuel Co., 
122 Minn. 323, 142 NW 321; Conway 
v. Wood, 113 Minn. 476, 129 NW 1045; 


Gomulak vy. C. A. Smith Lumber Co., | 


98 Minn. 149, 107 NW 542; Meyer v. 
‘Kenyon-Rosing Mach. Co., 95 Minn. 
'829, 104 - NW 132; Smith v. Minne- 
‘apolis St? Rz' Co., "95 Minn. 254, 104 
INW 16 


"Miss. — Gilchrist-Fordney Co. v. 
‘Price, 112 Miss. 20, 72 S 836; Dampf 
'v. Yazoo, ete, R. Co.,.'95 Miss. 85, 48 
S 612; Anderson v. Cumberland Tel., 


ete., Co., 86 Miss. 341, 38 S 786: 
Farmer v. Cumberland Tel., etc., Co., 
86 Miss. 55, 38 S 775; Illinois Cent. 


R. Co. v. Boehms, 70 Miss. 11, 12 S 23. 
Mo.— Holman v. St. Louis-San 
Francisco R. Co., 312 Mo. 342, 2783, SW 
1000; Huff v. St. Joseph R., etc., Co., 
213 Mo. 495, 111 SW 1145; Berry v. 
St. Louis Transit Co., 211 Mo. 88, 109 
SW 661; Wise v. St. Louis Transit 
Co, £93 ‘Mo. 546, 95 SW 898; Blundell 
v. William A. Miller El. Mfg. Co., 189 
Mo. 552, 88 SW 1038; Motz v. Watson, 
(A.) 284 SW 837; Smith v. Anderson 
Motor Serv. Co., (A.) 273 SW 741; 
pa v. Morehouse Stave, ete., 
(A.) 221 SW 744; Parker v. Drake, 
re 220 SW. 1000; Owen v. Delano, 
(A.) 194 SW 756; Lauff v. J. Kenmard 
etc., Carpet Co., 186 Mo. A. 123, 171 
SW’ 986: Bolger v. Kansas City Mate- 
rial Co., 171 Mo. A. 261, 157 SW 87; 
Spain v. Burch, 169 Mo. A. 94, 154 sw 
172; Vaughn v. Wm. J. Lemp Brewing 
Co., 152 Mo. A. 48,132 SW 293; Schaaf 
v. St. Louis Basket, etc., Co., "151 Mo. 
A, 35, 131 SW 936; Gibbs v. Poplar 
Bluff. Light, etc., Co., 142 Mo. A. 19, 
125 SW 840; Hall v. Huber, 61 Mo. “AG 
384. 

Mont.—Storm v, Butte, 35 Mont. 
885, 89 P 726. 

Nebr.—Hall v. Union Pac. R. Co., 
113 Nebr. 9, 201 NW 678; Sund v. 
Smisek, 105 "Nebr. 602, 181 NW 529; 
Prediger v. Lincoln Tract. Co., 97 


Nebr. 315, 149 NW 775; Broz v. 
Omaha Maternity, etc., Hospital 
Assoc., 96 Nebr. 648, 148 NW 575, 


LRA1915D 334; Wetzel v. Omaha Ma- 
ternity, etc., Hospital Assoc. 96 
Nebr. 636, 148 NW 582, AnnCasi915B 
1224; Baker v. Racine- Sattley Go-, 


Nebr. 227, 125 NW 587. 

N. H.—Sevigny v. J. Spaulding, 
ete.) Co.,:-81 Ny... 311,,.125 sA » 262; 
Morier v. Hines, 81 N. HL. 48, 122 & 
330; Boucher v. Larochelle, 74 N. H. 
433, 68 A 870, 15 LRANS 416; Hewett 
v. Woman’s Hospital Aid Assoc., 73 
N. H, 556, 64 A 190, 7 LRANS 496. 

N. J.—Daly v. Signac Auto Supply 
Co., 185 A 868; Work v. Philadelphia 
Supply Co.,,.95 Nid... 98,.d12 A 185.5 
Mackenzie v. ou GaN Sey Lie iObs 
108 A 771; Langberg v. Wilkinson, 85 
Nepean oi mem, 92 A 398; Sparks Vv. 
River, etc., Impr. Co., 74 Sipe eal Op 818, 
67 A 600; Excelsior Electric Co. v. 
Sweet, 57 N. J. L. 224, 30 A 5538 [rev 
on other grounds 59 N. 
A 721]; Walton v. Ackerman, 49 N. J. 
L. 234, 10 A 709; Crawford v. Ameri- 
can Stores Co., (Sup.) 1386 A 715; 
Leonard v. Caccioppoli, (Sup.) 133 A 
oa Carero. v. Breslin, (Sup.) 128 A 


N. Y.—Cassin v. Stillman, etc., Co., 
232. N. Y. 325, 133 NE 906; Thomas v. 
Selvay Process Cow 246 N.Y. 265, 110 
NE 422; Froelich vy. New York, 199 
N. Y. 466, 98 NE 79; Torgesen v. 
Schultz, 192 N. Y. 156, 84 NE 956, 127 
AmSR 894, 18 LRANS 726; Reilly. v. 
Troy Brick Co., 184 N. Y. 399, 77 NE 
885; Mullins v. Siegel-Cooper Co., 183 
N.Y. 129, 75 NE 1112: "Cahill v. Hil- 
ton, 106 N. Y. 512, 13 NE 339; Man- 
ning v. Hogan, 78 N. Y. 615 mem; 
Baulec v. New York, etc., R. Co., 59 
N. Y. 356, 17 AmR 825, 48 HowPr, 399 
[aff 5 Lans. 436, 62 Barb. 623, 12 Abb 
PrNS 310]; Bellantoni v. Thomas, 
ete., Hoisting Co., 203 App. Div. 412, 
196 NYS 667; Rosenstein v. McCutch- 
eon, 155 App. Div. 278, 140 NYS 315; 
Millman v. Appleton, 139 App. Div. 
738, 124 NYS 482; Baker v. Close, 137 
App. Div. 529, 121 NYS 1079 [aff 204 
ING OXE 1923597 NE 501, 38 LRANS 487]; 
Anderson v. John A. Casey Co., 136 
App. Div. 361, 120 NYS 909 [aft 201 
N. Y. 525 mem, 94 NE 1091 mem]; 
Doyle v. Foster, 128 App. Div. 279, 
112 NYS 673; Davis v. Bouton Motor 
Co., 126 App. Div.’ 340, 110 NYS 359; 
Ward Vv. Hill, 125 App. Div. 587, 116 
NYS 106; Hickman v. Schimper, 125 
App. Div. 216,109 NYS 325; Young v. 
Herrmann, 119 App. Div. 445, 104 
NYS: 72 faff 192 N. Y: 554° mem, 85 
NE 1118 mem]; Motzing v. Excelsior 
Brewing Co., 107 App. Div. ‘275, 94 
NYS 1118 [aff 186 N. Y.577 mem, 79 
NE 1111 mem]; May v. Berlin Iron 
Bridge Co., 43 App. Div. 569, 60 NYS 
550; Miller vy. Brewster, 32 App. Div. 
559, 53 NYS 1; Powers vy. Creem, 22 
App. Div. 480, 48 NYS 21; Simpson 
v. Gerken, 19 ‘App. Div. 68, 45 NYS 
1100; Reed vy. McCord, 18 App. Div. 
381, 46 NYS 407; Cross v. Koster, 17 
App. Div. 402, 45 NYS 215; Stallman 
v. New York Steam Co., 17 App. Div. 
397, 45 NYS 161; Cook v. Standard 
Oil Co., 9 App. Div. 105, 41 NYS 152; 
Wittenberg y. Seitz, 8 App. Div. 439, 
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26 Mise. 842, 56 NYS 800; Hughes v. 
New Jersey Steamboat Co., 11 Misc. 
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berger v. Amend, 7 Misc. 452, 27 NYS 
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v. Brodbeck, 114’Oh. St. 423, 151 NE 
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1066; Baltimore, etc., R. Co. v. Lock- 
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Okl.—Cherry v. Arnwine, 126 Okl. 
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116 Okl. 30, 243 -P 243; Selby v. 
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-to the jury under this rule irrespective of the 
weight of the evidence in rebuttal.*® 2 
the facts are such that the only reasonable in- 


ris, 103 Tex. 422, 128 SW 897; Vick 
v. Schaff, (Civ. A.) 260 SW 916, 
Canyon Power Co. v. Gober, (Civ: 
A.) 192 SW 802; Kirby Lumber Co. 
v. Bratcher, (Civ. A.) 191 SW 700; 
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row, (Civ. A.) 178 SW 1007; Wells v. 
Benjamin, (Civ. A.) 165 SW 120 [aff 
107 Tex. 331, 179 SW 513]; Rice v. 
Lewis, 59 Tex. Civ, A. 278, 125 SW 
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221, 113 SW 782; Alexander v. Mc- 
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Co., 4 H. & C. 699; Atherton v. Lon- 
GIT, setG. Bu CO. 93-15. T. Rep: N.aS8;: 
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L. ed. 1265]; Nelson v. New Orleans, 
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ference to be drawn therefrom is. that defendant 
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drawn from the jury.** 
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Dev. Co., 7 Ind. T. 209, 104 SW 593. 

Iowa.—Caplan v. Reynolds, 191 
Iowa 453, 182 NW 641; Whelton v. 
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reasonable inference, however, the evidence must be 
substantial in character,®> and hence more than a 
mere scintilla is required.8® Whether in a particular 
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Camden, etc., R. Co., 73 N. J. L. 415, 
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~Co., 58 N. D. 543,.207 NW 39; Heck- 
man v. Evenson, 7 N. D. 173, 73 NW 
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v. Ginn, 88 Okl. 99, 212 P 314. 

Or.—Massey v. Seller, 45 Or. 267, 
77 P 397; Schleiger v. Northern Ter- 
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Tilton, 208 Pa. 641, 57 A 1124; Glase 


CO.; 
N. 


v. Philadelphia, 169 Pa. 488, 32 A 
600; Prettyman v. Trenton Transp. 
Co., 73 Pa. Super. 353; Cawley v. 
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vy. Murtle, 49 Tex. Civ. A. 273, 108 
SW 998; St. Louis Southwestern R. 
Co. v. Cunningham, 48 Tex. Civ. A. 
4. 106 SW 407; Houston, ete., R. Co. 
vy. Rutland, 45 Tex. Civ. A. 621, 101 
Sw 529; Texas, etc., R. Co. v. Cotts, 
(Civ. A.) 95 SW 602; Houston, etc., 
BR. Co. v. Bulger, 35 Tex. Civ. A. 478, 
80 SW 557; Galveston, etc., R. Co. v. 
Tirres, 83 Tex. Civ. A. 362, 76 SW 
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NEGLIGENCE 


for the purpose 


806. 

Utah.—Oswald v. Utah Light, .etc., 
Co.,. 39. Utah 245, 117 P 46; Burgess 
v. Salt Lake City R. Co., 17 Utah 406, 
53) Ps 1018: 

W. Va.—Daniels v. Chesapeake, 
CLC) wits CO, 94° We Van 56. 127> SB 
695; Williams v. Belmont Coal, ete., 
Co., 55 W. Va, 84, 46 SE 802; Thomas 
v. Wheeling Plectrical Co., 54 W. Va. 
395, 46 SE 217; Klinker v. Wheeling 
eyeee etc., Co., 438 W. Va. 219, 27 SH 


Wis.—Chybowski v. Bucyrus Co., 
127 Wis. 332, 106 NW 833, 7 LRA 
357; Taylor v. Seil, 120 Wis. 32, 97 
NW 498; Patten v. Chicago, ete. R. 
Co., 32 Wis. 524. 

Eng.—Metropolitan R. Co. v. Jack- 
son, 3, App: Cas. 197, 18) ERC. 677; 
anaes v. Freeman, 35 L. T. Rep. N. 
- T8385 

Ont.—Jones v. Grank Trunk R. Co., 
45 Ci Qs Bey L938. 

[a], Furnishing medical attention 
and services ‘to servant. Troutman 
v. Louisville, etc., R. Co., 179 Ky. 145, 
200 SW 488. 

[b] Ice on cellar floor of a brew- 
ery. Scheben v. George Wiedemann 
Bens Coy y161 Ky. | 4133 7L70.SWw 
48. 

[ec] Shooting oil well.—Homes 
Oil, etc., Co. v. Dabney, 79 Kan. 820, 
102 P 488. 

85. U. S.—Dernberger v. Balti- 
more, etc., R. Co., 234 Fed. 405; Nor- 


‘folk R. Co. v. Hauser, 211 Fed. 567, 


128 CCA. 167; Baltimore, etc., R. Co. 
v. Baldwin, 144 Fed. 53, 75 CCA 211; 
Hathaway v. East Tennessee, etc., R 
Co., 29 Fed. 489. 

Ga.—Georgia R., etc., Co. v. Har- 
ris, 1 Ga. A. 714, 57 SE 1076. 

Ky.—Louisville R. Co. v. Buckner, 
113 SW 90. But see Barksdale v. 
Southern R. Co., 199 Ky. 592, 251 SW 
656 (stating that scintilla rule doc- 
trine is firmly established). 

Md.—Merchants’, etc., Transp. Co. 
v. State, 108 Md. 564, 70 A 413. 

Nebr.—Nothdurft v. Lincoln, 66 
Nebr. 430, 92 NW 628, 96 NW 163. 

N. J.—Dotson vy. Erie R. Co., 68 
N: J. L. 679, 54 A 827. , 

N. Y.—Rosenstein v. McCutcheon, 
155 App. Div. 278, 140 NYS 315; 
Powers v. New York Cent., ete., R. 
Co., 60 Hun 19, 14 NYS 408 [aff 128 
N. Y. 659 mem, 29 NE 148 mem]. 

N. C.—Henderson v. Atlantic Coast 
Line ~Rev Co., 159: AN. C.7581,).07b vSBp 
1092; Butts v. Atlantic, etc., R. Co., 
133 N. C. 82, 45 SE 472; Bolden v. 
Southern R. Co., 123 N. C. 614, 31 SE 
851; Cox v. Norfolk, etc., R. Co., 123 
N. C. 604, 31 SE 848. 

Oh.—Cleveland-Akron Bag Co. vy. 
Jaite, 112 Oh. St. 506, 148 NE 82. 

Pa.—Drinkwater v. Quaker City 
Cooperage Co., 208 Pa. 649, 57 A 1107; 
Pennsylvania R. Co. v. Horst, 110 
Pa. 226, 1 A 217; Philadelphia, ete., R. 
Co. v. Schertle, 97 Pa. 450; Reinhardt 
v. South Easton, 2 Pa. Cas. 90, 4 A 
532. 

Tex.—Adams v. St. Louis South- 
western R. Co., (Civ. A.) 137 SW 
437. 

Vt.—Wellman v. Wales, 98 Vt. 437, 
129. A 317, 

W. Va.—Williams v. Belmont Coal, 
etc., Co., 55 W. Va. 84, 46 SE 802, 

Ont.—O’Dell v. Toronto R. Co., 44 
Ont. L. 350. 

86. See cases supra note 85. 

“The textbooks uniformly declare 
that the scintilla rule has been aban- 
doned by most of the courts. One of 
the principal lexicographers defines 
the term ‘scintilla’ as an iota, a tittle, 
a glimmer or a trace; another, that it 
is a ‘minute particle, an atom.’ A 
pursuit of these shadowy definitions 
may sometimes lead into the realm 
of speculation or conjecture, or into 
a verdict based on mere possibilities. 


[45 0.J.] 1297 


case the legal requirements have been met is a ques- 
tion of law for the court,’ the court assuming 


of such determination that plain- 


This no court permits. ... The rule 
should be that evidence tendered 
upon every material fact necessary 
to be proven should not only be sub-’ 
stantial in character, but should have 
a substantial probative value, sup- 
plying proof of such fact. If the 
fact relied upon has neither substan- 
tial weight nor value, and proof 
thereof is necessary, it is the court’s 
function to so declare.” Cleveland- 
Akron Bag Co. v. Jaite, 112 Oh. St. 
506, 510, 511, 148 NE 82. 

87. U. S.—Medema vy. Hines, 273 
Fed. 52; Texas, etc., R. Co. v. Carlin, 
111 Fed. 777, 49 CCA 605, 60 LRA 462 
[aff 189 U.S. 354, 23 SCt 585, 47_L. 
ed. 849]. 

Alaska.—Gibson v. Canadian Pac. 
Nav. Co., 1 Alaska 407. 

Del.—Wilmington City R. 
White, 22 Del. 363, 66 A 1009. 

Ill.—Seymour v. Union Stock 
Yards, etc. Co., 224 Ill. 579, 79 NE 
950; Chicago, ete., R. Co. v. Kimmel, 
221 Ill. 547, 77 NE 936; Casey v. 
Daugherty, 118 Ill. A. 134. 

Ind.—Columbus St. R.,, ete., Co. v. 
Reap, 40 Ind. A. 689, 82 NE 977. 


COpe ve 


Kan.—Cleghorn v. Thompson, 62 
Kan. 727, 64 P 605, 54 LRA 402. 
Md.—Philadelphia, ete, R. Co. v. 


Fronk, 67 Md. 339, 10 A 204, 307, 1 
AmSR 390. 

Mo.—Carey v. Kansas City, 187 Mo. 
715, 86 SW 438, 70 LRA 65; Reno v. 
St. Louis, etc., R. Co., 180 Mo. 469, 
79 SW 464; Spain v. Burch, 169 Mo. 
A. 94, 154 SW 172. 

N. J.—Hummer v. Lehigh Valley 
R. Cos, T5.Ne J... 1035.67 JAGL061. 

N. Y.—Powers v. New York Cent., 
BUC.) Fess, CO. e128 ¢ ING Yau 659120 e NEE 
148; Jones v. John Kroder, ete., Co., 
95 App. Div. 140, 88 NYS 870; Glen- 
non v. Erie R. Co., 86 App. Div. 397, 
83 NYS 875 [app withdrawn 176 
N. Y. 552 mem, 68 NE 1118 mem]; 
Powers v. New York Cent., etc., R. 
Co., 60 Hun 19, 14 NYS 408 [aff 128 
N. Y. 659 mem, 29 NE 148 mem}; 
Coppins v. New York Cent., etc. R. 
Co., 43 Hun 26, 6 NYSt 572; Gernau 
Voges Steam Nav. Co, 21 NYS 


N. C.—Kearns v. Southern R. Co., 
189, N. C.<470, 52)°\SE: 131. 

Pa.—Nelms v. Pennsylvania R. Co., 
268 Pa. 292, 109 A 673; Bannon v. 
Te eae RCo. 729 Baws Super: 

S. C.—Thomasson y. Southern R. 
Co., 4%2) Se C. .1,, 61 SE -443> (Cope: v. 
Hampton County, 42 S. C. 17, 19 SE 
1018; Simms v. South Carolina R. 
Co., 26 S. C. 490, 2 SE 486. 

Tex.—Murphy v. Galveston, etc., 
R. Co., (Civ. A.) 96 SW 940 [rev on 
other grounds 100 Tex. 490, 101 SW 
439, 9 LRANS 762]; Bonn v. Gal- 
veston, etc, R. Co., (Civ. A.) 82 Sw 
808; Thweatt v. Houston, etc, R. Co., 
31 Tex. Civ. A. 227, 71 SW 976. 

Eing.—Atherton v. London, ete. R. 
Co., 98 L. T. Rep. N. S. 464. 

Ont.—Edgar vy. Northern R. Co., 11 
Ont. A. 452, 453. 

“In this, as in all other cases, 
there is always a preliminary ques- 
tion for the Judge, namely, whether 
from any given state of facts there 
is any evidence on which the jury 
could properly find the question in 
favor of the party on whom the onus 
of proof lies. If there is not, the 
Judge ought to withdraw the ques- 
tion from the consideration of the 
jury. In an action of this nature the 
Judge must say whether upon the 
whole facts in evidence negligence 
can legitimately be inferred, the jury 
have to say, in case the Judge rules 
that there is evidence from which it 
may be so inferred, whether it ought 
to be inferred.” Hdgar vy. Northern 
R. Co., supra. 

Findings of fact see infra § 886. 
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tiff’s evidence on all controverted 


and giving to plaintiff the benefit of every fact rea- 
sonably inferable from the evidence.*° 

In those. cases in which 
the doctrine of res ipsa loquitur applies and an 
inference of defendant’s negligence is permissible 
from the mere happening of the accident,®* or 
where a presumption of negligence results from 
the admitted or proven acts of defendant,®? the 
question whether defendant’s explanatory evidence 
outweighs such inference or presumption 1s one of 
fact for the jury where the explanatory evidence 
is itself contradictory or of such a character as to 
justify different inferences as to defendant’s exer- 


[§ 857] bb. Rebuttal. 


gs. Ill.—Hartung v. North Chi- 
cago St. R. Co., 102 Ill. A. 470; Can- 
field v. North Chicago St. R. Co., 98 


TH CARP as 
Me.—Marden v. Portsmouth, etc., 
Re. 1Cos, L007 Me: 4th 60 TAC 530; 109 


AmSR 476, 69 LRA 300. ’ 

Minn.—Isherwood v. H. L. Jenkins 
Lumber Co., 84 Minn. 423, 87 NW 931. 

N. C.—Whittington v. Virginia 
Iron, etc., Co., 179 N. C. 647, 103 SE 
395. 

Pa.—Cohen v. Philadelphia, etc., R. 
Co., 211 Pa. 227, 60 A’ 729. 

89. Whittington v. Virginia Iron, 
etc, Co., 179 N. C. 647, 103 SE 395, 
Friedrich v. Boulton, 164 Wis. 526, 
159 NW 803. 

90. Presumptions and burden of 
proof see supra §§ 738-766. 


91. See supra § 768. 

92. See supra § 739. 

93.. U. S.—Louisiana, etc., R. Co. 
v. Crumpler, 122 Fed. 425, 59 CCA 
51; Wilmington Steambeat Co. v. 
Walker, 120 ‘Fed. 97,.° 56). CCA ’.49; 


Walker v. Wilmington Steamboat Co., 
117 Fed. 784. 
Arik: St! owls, ete.) RR. Co. Vv 
Minor; 85 ‘Ark. 121, 107 SW. 171; 
St. Louis, etc., R. Co. v. Thompson, 
83 Ark. 631, 104 SW 223; St. Louis 
Southwestern R. Co. v. Graham, 83 
Ark. 61, 102 SW 700, 119 AmSR 112; 
Arkansas, etc., R. Co. v. Sanders, 81 
Ark. 604, 99 SW 1109; Kansas City 
Southern R. Co. v. Wayt, 80 Ark. 382, 
97 SW 656; Kansas City Southern R. 
Co. v. Cash, 80 Ark. 284, 96 SW 1062. 
Cal.—Fowden v. Pacific Coast SS. 
Co., 149 Cal, 151, 86 P 178; Osgood 
v. Los Angeles Tract. Co., 137 Cal. 
280, 70 P 169, 92 AmSR 171; Lauder 
v. Currier, 3 Cal. A. 28, 84 P 217. 
D. -C.—Kohner ‘v.: Capital. Tract. 
Co., 22 App. 181, 62 LRA 875. 
Fla.—Louisville, etc, R. Co. v. 
Goulding, 52 Fla. 327, 42 S 854. 
Ga.—Southern R. Co. v. Elliott, 129 
Ga. 705, 59 SE 786; Wrightsville, etc.. 
R. 'Co. v. Gornto, 129 Ga. 204, 58 SE 


769; Southern R. Co. v. Herrington, 
128 Ga. 438, 57 SE 694; Savannah, 
ete), RR. ‘Coy. (Phillips;*-90* Ga, 829, 


17 SE 82; Jones v. Tift, 63 Ga. 488; 
Atlanta, etc., R. Co. v. Clute, 3 Ga. 
A. 508, 60 SE 277; Augusta R., etc., 
Co. v. Arthur, 3 Ga. A. 513, 60 SE 213. 

Tl.—Chicago City R. Co. v. Pural, 
224 Tll. 324, 79 NE 686; Chicago, etc., 
R. Co. v. Crose, 214 Ill. 602, 73 NE 
865, 105 AmSR 135; Chicago City R. 
Co. v. Barker; 209 Ill. 321, 70 NE 
624 [aff 111 Dll. A. 452]; Newkirk v. 
Gross, 203 Ill. A. 79; Cook v. Chi- 
cago, ete. Ri Co., 153° Ill, A. 596; 
Drake Standard Mach. Works vy. 
Brossman, 135 Ill. A. 209; Spring- 
field Cons. R. Co. v. Johnson, 134 I11. 
A. 536; Chicago Union Tract. Co. v. 
Roberts, 131 Ill. A. 476; Illinois Cent. 
R. Co. v., Bailey, 127 Ill. A. 41 [aff 
222 Ill. 480, 78 NE 833]; Field v. 
Winheim, 123 Ill. A. 227; Goddard v. 
Fonzler, 123 Ill. A. 108; Chicago City 
R. Co. v. Hick, 111 Ill. A. 452 [aff 209 
Til. 321, 70 NE 624]. 

Iowa.—Mitchell v. Chicago, etc., R. 
Co., 138 Iowa 288, 114 NW 622; Ger- 
man Ins. Co, v, Chicago, etc., R. Co., 


NEGLIGENCE 


points is true,°® 


the accident.?4 


128 Iowa 386, 104 NW 361; Larkin v. 
Chicago, ete. R. Co., 118 Iowa 652, 
92 NW 891. 

Kan,—Chicago;’ ete:,. “Ri Co. v. 
Brandon, 77 Kan. 612, 95 P 573. 

Ky.—Louisville Lighting Co. v. 
Owens, 105 SW 435, 32 KyL 283; 
Troutwine v. Louisville, etc., R. Co., 
105 SW 142, 32 KyL 5; Louisville St. 
R. Co. v. Brownfield, 96 SW 912, 29 


KyL (1097; Illinois Cent. R. Co. v. 
Stanley, 96 SW 846, 29 Kyl 1054; 
Louisville, etc., R. Co. v. Beard, 90 


SW 944, 28 KyL 921. 

Md.—Norfolk, ete., R. Co. v. Smith, 
104 Md. 72, 64 A 317. 

Mass.—Gilmore v. Milford, etc., 
St. R. Co., 193 Mass. 44, 78 NE 744. 

Minn.—Continental Ins. Co. v. Chi- 
cago, ete, R. Co., 97 Minn. 467, 107 
NW 548, 5 LRANS 99. 

Miss.—Yazoo, etce., R. Co. v. Lan- 
drum, 89 Miss. 399, 42 S 675; New 
Orleans, ete., R. Co. v. Brooks, 85 
Miss. 269, 38 S 40. 

Mo.—O’Gara v. St. Louis Transit 
Co., 204 Mo. 724, 103° SW 54, 12 
LRANS 840, 11 AnnCas 850; Redmon 


v. Metropolitan St. R. Co., 185 Mo. 1,. 


84 SW 26, 105 AmSR 558; Kenney v. 
Hannibal, ete., R. Co., 80 Mo. 573; 
Bell v. Central Electric R. Co., 125 
Mo. A. 660, 103 SW 144; Seiter v. 
Bischoff, 63 Mo. A. 157. 

N. J.—Mackenzie v. Oakley, 94 N. 
J. Lo? 665108 A. TTL, 

N. Y.—Loudoun v. Highth Ave. R. 
Co., 162 N. Y. 380, 56 NE 988; Braun 
wv. Union R. Co., 115 App. Div. 566, 100 
NYS 1012; Samuels v. McKesson, 113 
App. Div. 497, 99 NYS 294; Weir v. 
Union R. Co., 112 App. Div. 109, 98 
NYS 268 [app dism 188 N. Y. 622 
mem, 81 NE t178 mem]; Young v. 
Mason Stable Co., 96 App. Div. 305, 89 
NYS 349; Wolpers v. New York, ete., 
Electric Light, ete., Co., 91 App. Div. 
424, 86 NYS 845; Travers v. Murray, 
87 App. Div. 552, 84 NYS 558; Duerr 
v. Consolidated Gas Co., 86 App. Div. 
14, 83 NYS 714; Schneider v. Ameri- 
can Bridge. Co., 78 App. Div. 163, 79 
NYS 684; Ludwig v. Metropolitan St. 
R. Co., 71 App. Div: 210, 75 NYS 667 
[rev on other grounds 174 N. Y. 546 
mem, 67 NE 1084 mem]; Kennedy v. 
McAllaster, 31 App. Div. 4538, 52 NYS 
714; Volkmar v. Manhattan R. Co., 
1384 N. Y. 418, 81 NE 870, 30 AmSR 
678 [rev 58 N. Y. Super. 125, 9 NYS 
108]; Glassman v, Surpless, 53 Misc. 
586, 103 NYS 789; Seheller v. Silber- 
mintz, 50 Misc. 175, 98 NYS 2380. 

N. C.—Briggs v. Durham Tract. 
Co,, 147 N. C. 389, 62 SH: 373. 

Oh.—Glowacki v. North Western 
,Ohio “R.,'"ete., 'Co.}' 116° Oh, St. . 461, 
157 NE 21. 

Or.—Caraduce v. Schanen-Blair Co., 
66 Or. 810, 188 P 6386; Chaperon v. 
Portland Electric Co., 41 Or. 39, 67 
P 928. 

Pa.—Dormer v. Alcatraz Paving 
Co., 16 Pa, Super. 407. 

R. I.—Gorman v. Hand Brewing 
Co., 28 R. I. 180, 66 A 209; Simone y. 
Rhode -Island Co., 28 R. I, 186, 66 A 
202, 9 LRANS 740; Murray v. Paw- 
tuxet Valley’ St. R. Co, 25 Riel, 209, 
55 A 491, : 


cise of due care. 
dence, it is still for the jury to say whether plain- 
tiff’s evidence may not have itself rebutted the 
inference otherwise permissible from the nature of 
But, where the possible inference 
of negligence is clearly overcome by undisputed 
evidence to the contrary, the case must be with- 
drawn from the jury.®® So also, where the only rea- 
sonable inference from the.nature of the accident 
is that defendant was negligent and no evidence is 
offered to control such inference, it is the duty of 
the court to direct a verdict for plaintiff.% 
contributory negligence is regarded as matter of 
defense,®’ and plaintiff is presumed to have exer- 


m0 sh a ab 
[§§ 856-857. 


Where defendant offers no evi- 


Where 


S. C.—Baker v. Western Union Tel. 
Cor, ST-S. “C174. 69 Sept 

Tenn.—Illinois Cent. R. Co. v. Por- 
ter, 117 Tenn. 13, 94 SW 666, 10 Ann 
Cas 789. 

Tex.—Ft. Worth, ete, R. Co. v. 
Day, 50 Tex.. Civ, A. 407,.111 SW 
663; Ross v. €t. Louis Southwestern 
R. Co., 47 Tex. Civ. A. 24, 103 SW 708; 
Davis v. Galveston, ete., R. Co., 42 
Mex, (Ciy;- AS55993 ‘Sw 222. 

Va.—Norfolk R., etc., Co. v.. Sprat- 
ley, 103 Va. 379, 49 SE 502; Richmond 
R., ete., Co. v. Hudgins, 100 Va. 409, 
41 SE 736. 

Wash.—Firebaugh v. Seattle Elec- 
tric Co., 40 Wash. 658, 82 P 995, 
111 AmSR 990, 2 LRANS 836. e 

W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 95 W. Va. 692, 122 
SE 161; Bice v. Wheeling Electrical 
Co., 62 W. Va. 685, 59 SE 626. 

[a] Breaking of hook in hoisting 
apparatus. Drake Standard Mach. 
Works v. Brossman, 135 Ill. A. 209. 

[b] Fall of stone used in building 
construction. Caraduc v. Schanen- 
Blair Co., 66 Or. 310, 133 P 636. 


[ec] Frightening horse.—Richmond 
R., ete., Co. v. Hudgins, 100 Va. 409, 
41 SE 736. ; 


94. Metropolitan St. R. Co. v. 
patigts 74 Kan. 244, 86 P 131, 89 P 
S.—Shankweiler v. Balti- 
more, etc., R. Co., 148 Fed. 195, 78 
CCA 353; Woodward v. Chicago, etc., 
R. .Co., 145° Wed:*577, 75 CCA. 5591: 

Ala.—Farley v. Mobile, etc., R. Co., 
149 Ala. 557, 42 °S 747. ; 

Ark.—Lane v. Kansas City South- 
ern R. Co., 78 Ark. 234, 95 SW 460. 

Fla.—Atlantie Coast Line R. Co. v. 
Miller, 53 Fla. 246, 44 § 247. gt 

Ga.—Southern R. Co. 'v. Pace, 114 
Ga. 712, 40 SE 723. : 

Mich.—White v. Owosso Sugar Co., 
149 Mich. 4738, 112 NW 1125; Dolph v. 
Lake Shore, etc., R. Co., 149 Mich. 
278, 112 NW 981. 

Miss.—Korter v. Gulf, ete.; R. Co. 
87 Miss. 482, 40 § 258; Southern R’ 
Co. v. Murry, 39 S 478. 

Mo.—Brown ‘v. Consolidated Light, 
ete., Co., 1387°Mo. A. 718; 109-SW 1032. 

Nebr.—Riley v. Chicago, SUC, RR 
Co., 78 Nebr. 748, 111 NW 847. 

N. Y.—Green v. Urban Contracting, 
ote Co., 106 App. Div. 460, 94 NYS 

N. D.—Smith v. Northern Pac. BR. 
Co., 3 N. D. 17, 58 NW 173. 

Pa.—Beckman v. Meadville, 
St. R. Co., 219 'Pa. 26; 67 A983. 

Utah.—Richards v, Oregon Short 
Line R. Co., 41 Utah 99, 128 P 933; 
Christensen v. Oregon Short Line R. 
Co., 35 Utah 137, 99 P 676, 20 LRANS 
255, 18 AnnCas 1159. 

Wis.—Klitzke v. Webb, 120 Wis. 
254, 120 NW 254. 

96. Halterman v. Hansard, 4 Oh. 
A, '268)°22° Oh. Cir. ‘Ct. NicS) 443. 

[a] Falling of ceiling of hotel 
room on guest. Halterman y. Han- 
sard, 4 Oh. A. 268, 22 Oh. Cir. Ct, 
N. S. 443. 

Direction of verdict see infra §§ 
903-908. 

97. See supra § 530. 


ete., 


epi eee - 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 857-858] 


cised due care until defendant has alleged and 
proved the contrary,** it is a question for the 
jury whether the evidence of contributory negli- 
gence is sufficient to overcome that presumption.’ 
In jurisdictions where freedom from contributory 
negligence is part of plaintiff’s case,* and circum- 
stantial evidence in rebuttal is offered by defendant, 


9g. See supra §§ 744-747. 

$9. Balzer v. Warring, 176_ Ind. 
585, 95 NH 257, 48 LRANS 834; Jones 
vy. Joplin, etc., R. Co., 91° Kan. 282, 
137 P 796; Bolden v. Southern R. 
Go., 128 N. C. 614, 31 SH 851; Cox v. 
Norfolk, etc., R. Co., 123 N. C. 604, 
31 SE 848. 

1. See supra § 743. 


2. Gillett ov. Michigan United 
Tract. Co., 205 Mich. 410, 171 NW 
536. 


3 Imputed negligence see infra 


§§ 871-873. 

In case of dangerous instrumen- 
talities, places, etc. see infra §§ 887- 
898. 

Aoi Se erand Trunk. Re, CO. Ve 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485; Bowman-Hicks Lumber Co. 
vy. Robinson, 16 F. (2d) 240; Voorhees 
v. New Jersey Cent. R. Co., 14 F. 
(2d) 899; Miles v. Lavender, 10 F. 
(2a) 450 [aff 4 F. (2d) 161]; New 
York Standard Oil Co. v. Johnson, 
299 Fed. 93; M. W. Savage Factories 
v. Parker, 294 Fed. 455; Bauman v. 
Black, ete., Town Taxis Co., 263 Fed. 
554; Washington, etc., Bridge Co. v. 
Pennsylvania Steel Co., 226 Fed. 169, 
141 CCA 167; Tom v. Nichols-Fifield 
Shoe Mach. Co., 215 Fed. 881, 132 
CCA 221; Pacific Hardware, etc., Co. 
v. Monical, 205 Fed. 116, 123 CCA 
848; Mahoning Ore, etc., Co. v. Blom- 
felt, 163 Fed. 827, 91 CCA 390; Stan- 
dard Steel Car Co. v. McGuire, 161 
Fed. 527, 88 CCA 469; Delaware, etc., 
Co. v. Larnard, 161 Fed. 520, 88 CCA 
462; Laclede Gaslight Co. v. Cottone, 
152° Weds. 62927 St OCA, 4FLe. DS: 
Leather Co. v. Howell, 151 Fed. 444, 
‘80 CCA 674; Western Gas Constr. Co. 
v. Danner, 97 Fed. 882, 38 CCA 528; 
Crandall v. Goodrich Transp. Co., 16 
Fed. 75, 11 Biss. 516. 

Ala.—Alabama Power Co. v. Shaw, 
215 Ala. 426, 111 S 17; Vulcan Rivet 
Corp. v. Lawrence, 214 Ala. 378, 108 
S 8; Starkey v. Starkey, 214 Ala. 
287, 107 S 807; Montevallo Min. Co. v. 
Little, 208 Ala. 131, 93 S 873; Shelby 
Iron Co. v. Bierly; 202 Ala. 422, 80 
S 806;,Ray v. Brannan, 196 Ala. 113, 
72 S$ 16; Decatur Light, etc., Co. iv. 
Newsom, 179 Ala. 127,.59 S 615; 
Highland Ave., etc., R. Co. v. Samp- 
son, 112 Ala. 425, 20 S 566; Hill Gro- 
cery Co. v. Hameker, 18 Ala, A. 84, 
89 S 850. ‘ 

Ark.—Gibson Oil Co. v. Bush, 1 SW 
(2d) 88; Missouri Pac. R. Co. v. Rob- 
ertson, 169 Ark. 957, 278 SW _ 357; 
Bryant Lumber Co. v. Stastney, 87 
Ark. 321, 112 SW_ 740; Beal-Doyle 
Dry Goods Co. v. Carr, 85 Ark. 479, 
108 SW 1053, 14 AnnCas 48. ; 

Cal.—Williams v. Pacific Electric 
R. Con lite pCalys 25b5¢ P70. P 423: 
O’Connor v. United R. Co., 168 Cal. 
43, 141 P 809; Roseberry v. Niehaus, 
166 Cal. 481, 187 P 232; Jacobson v. 
Oakland Meat, ete., Co., 161 Cal. 425, 
4119 P 653, AnnCasi913B 1194; Cur. 
yan v. Earle C. Anthony, Inc., 77 Cal. 
A. 462, 247 P 236; Anderson v. South- 
ern California Edison Co., 77 Cal. A. 
328, 246 P 559; Fike v. San Joaquin 
Light, ete., Corp.. 73 Cal. A. 712, 239 
Pp 344; Bush vy. Weed Lumber Co., 55 
Cal. A. 588, 204 P 24; Cain v. Davis, 
55 Cal. A. 565, 203 P 807; Fidelity, 
etc., Co. v. Llewellyn Iron Works, 
42 Cal. A. 766, 184 P 402; Herold v. 
Pp. H. Mathews Paint House, 39 Cal. 
A. 489, 179 P 414; Fildew. v. Shat- 
’ tuck, etc., Warehouse Cosf739. Cait }"A. 
42, 177 PB 866; Long v. John Breuner 
Co., 36 Cal. A. 630, 172 P 1132; Bel- 
linger v. Hughes, 31 Cal. A. 464, 160 
P 838; Doyle v. Eschen, 5 Cal. A. 55, 
89 P 826. 

Colo.—Carlson vy. Millisack, 82 


/ 


NEGLIGENCE 


jury.” 


eral. 


Colo. 491,° 261 P 657; Janeskie v. 
Kaib, 76 Colo. 148, 2830 P 392; Rocky 
Mountain Fuel Co. v. Tucker, 72 Colo. 
308, 211 P 383; Louthan v. Peet, 66 
Colo. 204, 179: P 135; Kent Mfg. Co. 
v. Zimmerman, 48 Colo. 388, 119 P 
187; Denver City Tramway Co. v. 
Wright, 47 Colo. 366, 107 P 1074; Far- 
rier v. Colorado Springs Rapid Tran- 
sit R. Co., 42 Colo. 331, 95 P 294, 126 
AmSR 158; Colorado Springs Gazette 
Co. v. Simmons, 22 Colo. A. 303, 123 
P 968; Colorado Fuel, etc., Co. v. 
Gardner, 21 Colo. A. 2738, 121 P 680. 

Conn.—Bushnell v. Bushnell, 103 
Conn. 583, 131 A 432, 44 ALR 785; 
Bunnell v. Waterbury Hospital, 103 
Conn. 520, 131 A 501; Clarke v.-Con- 
necticut Co., 838 Conn. 219, 76 A 523; 
Tetreault v. Smedley Co., 81 Conn. 
556, 71 A 786. 

Del.—Nailor v. Maryland, etc., R. 
Co., 29 Del. 145, 97 A 418. 

D. C.—Coberth v. Great Atlantic, 
etc., Tea Co., 36 App. 569; O’Dwyer 
v. Northern Market Co., 30 App. 244. 

Fla.—Mortellaro v. Atlantic Coast 
Line R. Co., 107 S 528; Florida East 
Coast R. Co. v. Lassiter, 59 Fla. 246, 
52 S$ 975. 

Ga.—Wynne v. Southern Bell Tel., 
etc.,, Co., 159° Ga.. 623, 126. SH’ 388 
[answer to cert questions conformed 
to 33 Ga. A. 516, 126 SE 864]; Benson 
v. Hays, 143 Ga. 216, 84 SE 543; 
Cleveland v. Central R. Co., 73 Ga. 
793; Davis v. Whitcomb, 30 Ga. A. 
497, 118 SE 488; Whitcomb v. Payne, 
27 Ga. A. 722, 109 SE 703; Larkin v. 
Andrews, 27 Ga. A. 685, 109 SE 518; 
Western Union Tel. Co. v. Spencer, 
24 Ga. A. 471, 101 SE 198; Columbus 
Power Co. v. Puckett, 24 Ga. A. 390, 
100 SE 800; Davis v. Savannah Lum- 
ber.Co., 11.Ga.,.A. 610, 75 SE:986. 

Hawaii.—Bright v. Quinn, 20 Ha- 


waii 504; Robinson v. Honolulu 
pa vic. Transit, .etc., Co., 20 Hawaii 
426. 


Ida.—Williamson yv. Neitzel, 260 P 
689; Osier v. Consumers’ Co., 41 Ida. 
268, 239 P 735; Bressau v. Herrick, 
35 Ida. 217, 205 P 555; McKenna v. 
Grunbaum, 33 Ida. 46, 190 P 919; 
Smith v. Oregon Short Line R. Co., 
32 Ida. 695, 187.P 539; Carr v. Wal- 
Ange Laundry Co., 31 Ida. 266, 170 P 


Il].—Northern Trust Co. v. Chicago 
R. Cos., 318 Ill. 402, 149 NE 422 [rev 
232 Ill. A. 246]; Pienta v, Chicago 
City R. Co., 284 Ill, 246, 120 NE. 1 
[rev 208 Ill. A. 309]; Devaney v. Otis 
Bl. Co., 251 Ill. 28, 95 NE 990; 
O’Rourke v. Sproul, 241 Ill. 576, 89 
NE 663; North American Restaurant, 
etc., House v. McEllgoitt, 227 Ill. 317, 
81 NE 388 [aff 129 Ill. A, 498]; Siegel 
v. Norton, 209 Ill. 201, 70 NE 636; 
Bennett v. W. M. McAllister Co., 241 
Ill. A. 502; Moore v. Ohio Oil Co., 241 
Ill. A. 888; Fisher v. Johnson, 288 Ill. 
A. 25; Kehr v. Snow, ete., Co., 225 
Til. A. 403; Radenbaugh v. F. W. 
Woolworth Co., 214 Ill. A. 365; Larsen 
v. Ward Corby Co., 198 Ill. A. 109; 
De Wolfe v. Pierce, 196 Ill. A. 360; 
Ferry v. Waukegan, 196 Ill. A. 81; 
Sutton v. Chicago, 195 Ill. A. 261; 
Kennedy v. Chicago, 195 Ill. A. 58; 
Reynolds v. John Brod Chemical Co., 
192 Ill. A. 157; McHugh y. Ruben- 
stein, 185 Ill. A. 235; Gibbons v. Wil- 
liam Adams Co., 179 Ill. A. 12; Straus 
v. Boston Store, 177 Ul, A. 525; 
Reagen v. Borgeson, 173 Ill. A. 100; 
Fortier v. Ulatowski, 162 Ill. A. 438; 
Morgan v. Pacific. Express Co., 161 
Til. A. 245; Smith v, Philadelphia; 
ete, Coal, «-ete:,| }Covy 71:60: (Ths ; A. 087; 
Richard Guthmann Transfer Co. v. 
McGuire, 138 Ill. A. 162 [aff 234 Ill. 


125, 84 NE 723]; Smith v.. Pawlak, 
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the question of its weight and credibility is for the 


[§ 858] c. Contributory Negligence?—(1) In Gen- 
The want of ordinary care constituting con- 
tributory negligence must be determined from the 
facts disclosed in each particular case and is gen- 
erally a question of fact for the jury. When the 


136 Ill. A. 276; Udwin v. Spirkel, 136 
Ill. A. 155; Belvidere Gas, etc., Co. v- 
Bover, 122 Ill. A. 116; B. Shoninger 
Co. v. Mann, 121 Ill. A. 275. [aff 219 
Til, 242, 76 NE 354, 3 LRANS 1097); 
Perry v. People’s Gas Light, etc., ‘Co., 
119 Tk A. (3893. Central; R. Co, iv: 
Sehnert, 115 Ill. A. 560;*Shickle-Har- 
rison, etc., Iron Co. v. Beck, 112 Ill. 
A. 444 [aff 212 Ill. 268, 72 NE 423]; 
Dixon v. Scott, 74 Ill. A. 277. 
Ind.—Indianapolis, ete., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334; 
Cleveland, ete., R. Co. v. Baker, 190 
Ind. 633, 128 NE 836; Pittsburgh, etc., 
R. Co. v. Arnott, 189 Ind. 350, 126 NE 
13; Lake Erie, etc. R. Co. v. McFar- 
ren, 188 Ind. 113, 122 NE 330; Cleve- 
land, etc., R. Co. v. Markle, 187 Ind. 
553, 119 NE 371 [superseding op on 
reh 114 NE 440]; Inland Steel Co. v. 
King, 184 Ind. 294, 110 NE 62; Balzer 
v. Warring, 176 Ind. 585, 95 NE 257, 
48 LRANS 834; Ramsey vy. Rushville, 
etc., Gravel Road Co., 81 Ind. 394; 
Munson y. Rupker, (A.) 148 NE 169; 
Phillips v. Jackson, 83 Ind. A. 135, 
147 NE 818; Schindler v. Kappler, 77 
Ind. A. 385, 133 NE 519; Public Utili- 
ties Co, v. Reader, 71.Ind. A. 485, 122 
NE .26; Watt v. Mishawaka Paper, 
ete., Co., 53 Ind. A..682, 99 NE 1029; 
Tipton v. Racobs, 47 Ind. A. 681, 95 
NE 265; Teague v. Bloomington, 40 
Ind. A. 68, 81 NE 103. 
Jowa.—Russell v. Chicago, etc., R. 
Co., 216 NW 47; In re Hill, 202 Iowa 
1038, 208 NW 334, 210 NW 241; Cod- 
ner v. Stowe, 201 Iowa 800, 208 NW 
330; Phelan v. Foutz, 200 Iowa 267, 
204 NW 240; Zellmer v. Hines, 196 
Iowa 428, 192 NW 281; Lutz v. Davis, 
195 Iowa 1049, 192 NW 15; Haton v. 
Elman, 192 Iowa 719, 185 NW 601; 
Downing v. Merchants’ Nat. Bank, 
192 Iowa 1250, 184 NW 722, 20 ALR 
1138; Cram vy. Des Moines, 185 Iowa 
1292, 172 NW 28; Toney v. Interstate 
Power Co., 180 Iowa 13862, 163 NW 
394; Balcom v. independence, 178 
Iowa 685, 160 NW (305, LRAI917C 
120; Noyes v. Des Moines Club, 178 
Iowa 815, 160. NW _ 215; Scott v. 
O’Leary, 157 Iowa 222, 138 NW _ 512; 
Lamb v. Wagner Mfg. Co., 155 Iowa 
400, 136 NW 203; Allender y, Chicago, 
ete.,; R.:Cos, 37 Towa 264: 
Kan.—Lenfestey Broom Works v. 
Atchison, etc., R. Co., 123 Kan. 104, 
254 P 343; Spear vy. Wichita, 113 Kan. 
686, 216 P.305; Heck vy. Quindaro Tp., 
113. Kan. 647, 216 P 293; Sharp -v. 
Sproat, 111 Kan. 735, 208 P 613, 26 
ALR 1421; St. Paul F. & M. Ins. Co. 
v. Hines, 110 Kan. 4, 202°P 582; Bow- 
ers v. Mildren, 107 Kan: 584, 193 P 
318; Bennett v. Citizens’ State Bank, 
100,,Kam. 90,163 P 625; Christ uy. 
Wichita Gas, etc., Co., 83 P 199. 
Ky.—Stephenson v. Sharp, 1 SW 
(2d) 957; McMurtry v. Kentucky 
Utilities Co., 194 Ky. 294, 289 SW 62; 
D. EH. Hewitt Lumber Co. v. Mills, 193 
Ky. 443, 236 SW 949; Hines v. May, 
191 Ky. 493, 230 SW 924; Lewis v. 
Bowling Green Gaslight Co., 135 Ky. 
611, 117 SW. 278; 22 LRANS 1169; 
Baker v. Best, 107 SW 1192, 33 KyL 
1; Ford v. Robinson-Pettett Co., 65 
SW 7938, 23 KyL 1654. 
Me.—Palmer vy. Orlandello,.123 Me. 
570, 124 A 738; Ireland v. Clark, 109 
Me. 239, 83 A 667; Coombs v. Mason, 
97. Me. -270,.54 A 728. 
Md.—Yockel v. Gerstadt, 140 A 40; 
Chesapeake, etc., Tel. Co. v. Merriken, 
147 Md. 572, 128 A 277, 41 ALR 763; 
Merrifield v. C. Hoffberger Co., 147 
Md. 134, 127 A 500; Morgenstern v. 
Sheer, 145 Md. 208, 125 A 790; Kelly 
v. Huber Baking Co., 145 Md. 321, 125 
A 782; Brown vy. Patterson, 141 Md, 
293, 118 A 6538; Riley v. State, 140 Md. 
137,117 A 237; Waltring v. James, 


NEGLIGENCE 


[§ 858 


standard of care is fixed and the measure of duty | is defined by the law and is the same under all 
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136 Md. 406, 111 A 125; Leland v. 
Kmpire Engineering Co. 135 Md. 208, 


108 A 570; Baltimore City v. Mattern, 
133 Md. 14, 104 A 478; Vannort v. 
Chestertown Commn., 132 Md. 685, 
104 A 113; Roth v. Baltimore County 
Highway Commn., 115 Md. 469, 80 A 
1081; Booth vy. McLean Contracting 
Co., 108 Md. 456, 70 A 104; Baltimore 
ete. 1 Co. ve Owings, 65 Md. 502, 5 
A 3 

Mass.—Marcinowski v. Sanders, 252 
Mass. 65, 147 NE 275; Brosnan v. 
Gage, 240 Mass. wales 133 NE 622; 
Blease y. Webber, 232° Mass. 165, 123 
NE 192; Blood v. Ansley, 231 Mass. 
438, 121: NE 488; Fennell v. Peterson, 
225 Mass. 598, 114 NE 744; Thornhill 
v. Carpenter- Morton Co., "220 Mass. 
593, 108 NE 474. Stevens v. Reyn, 
220° Mass. 332, 107 NE 945; Ginns v. 
C. T. Sherer Co., 219 Mass. 18, 106 NE 
600; Di Iorio v. ‘Jordan Marsh Co., 211 
Mags. 280, 97 NE 905; Mallen v. 
James A. Houston Co:, 211 Mass. 298, 
97 NE 772; Gillis v. Cambridge Gas 
Light Co., 202 Mass. 222, 88 NE 779; 
West v. Linehan, 201 Mass. 499, 87 
NE 896; Dudley v. Kingsbury, 199 
Mass. 258, 85 NE 76; McCarthy v. 
Morse, 197 Mass. 332, 88 NE 1109; 
Clark v. American Express Co., 197 
Mass. 160, 83 NE 365; Stewart v. 
Harvard College, 12 Allen 58. 
Mich.—Emery v. Ford, 234 Mich. 
11, 207 NW 856; Campbell v. Haugh- 
ton El., etc., Co., 233° Mich. 157, 206 
NW 498 [reh den on condition 234 
Mich. 656, 209 NW 49]; Frary_ v. 
Grand Rapids Taxicab Co., 227 Mich. 
445, 198 NW 897; Hemington v. Hem- 
ington, 221 Mich. 206, 199 NW 683; 
Bruman y. Yellow Taxicab Co., 220 
Mich. 41, 189 NW _ 887; Faulkner v. 
Parish Mfe. Co., 201 Mich. 182, 166 
NW 954; Schneider v. C. H. Little Co:, 
200 Mich, 361, 166 NW 912; Haines v. 
Leonard Warehouses, 199 “Mich. 580, 
165 NW 721; Beach v. St. Joseph, 192 
Mich. 296, 158 NW 1045; Leary v. 
Becker, 190 Mich. 697, 157 NW 359; 
Blair v. Seitner Dry Goods Cos 184 
Mich. 304, 151 NW 724, LRA1915D 
524, vAnnCiasi1916C 882; ‘Morrison v. 
Carpenter, 179 Mich. 207, 146 NW 106, 
AnnCas1915D B19 Branch v. Klatt, 
165 Mich. 666, 131 "NW 107; Larsen v. 
Home Tel. Co., 164 Mich. 295, 129 NW 


894; Reed v. Martin, 160 Mich. 253, 
125 Nw 61. 
Minn.—Jones v. Schreiber, 166 


Minn. 177, 207 NW 322; Dohm v. Car- 
dozo, 165. Minn. 193, "206 NW 377; 
Rappaport Vv. Stockdale, 160 Minn. 78, 
199 NW 513; Ober v. Golden Rule, 
146 Minn. 347, 178 NW 586; Mc- 
Donald v. Cuyuna Range Power Co., 
144 Minn. 271, 175 NW 109; Hade 
v. Simmons, 132 Minn. 344, 157 NW 
506; Zuponcic v. Val Blatz Brewing 
Co., 131 Minn. 112, 154 NW _790; Carl- 
son v. Superior Terminal El. Co., 129 
Minn. 479, 152 NW 881; Jewison v. 
Dieudonne, 127 Minn. 163: 149 NW 20; 
Chapman v. People’s Ice. Co., 125 
Minn. 168, 145 NW 1073; Mitton v. 
Cargill El. Co., 124 Minn. 65, 144 NW 
434; Larson v.’ Red River Transp. 
Co., 111 Minn. 427, 127 NW 185; Erd 
vi, St. Paul, 22 Minn. 443. 

Miss. —-Byrnes v. Jackson, 140 Miss. 
656, 105 S 861, 42 ALR 254; Illinois 
Cert, R. Co, ¥.. Sims, 77 Miss. 325, 27 
S 527, 49 LRA 322. 

Mo.—Eaton _ v. Wallace, 287 SW 
614; Hiatt v. St. Louis- San Francisco 
R. ’Co., 271 SW 806; 
Shultz Belting Co., 299 Mo. 12, 252 
Sw 400; Ganey v. Kansas City, 259 
Mo. 654, 168 SW 619; Crawford’ v. 
Kansas City Stock Yards Co., 215 Mo. 
394, 114 SW 1057; Struckel v. Busch 
Sulzer Bros. Diesel Engine Co., (A.) 
300 SW 993; Mabe v. Gille Mfg. Cox 
(A.) 271 S 1028; Lambert v. Wells, 
3 264 SW 387; Hammack v. Hill, 
212 -Mo. A. (193, 351 SW 432; Camp- 
bell v. Aunt Jemima Mills Co., 211 
Mo. A. 670, 245 SW 620; Jackson v. 
Quarry Realty Co., (A.) 231 SW 1063; 


Albrecht  v.| 


Alyea v. Junge Baking Co., 207 Mo. A. 
687, 230 SW 341; Minnis v. William 
J Lemp Brewing Co., @A.)) 226, SW 
999: Meredith vy. Claycomhb, (A.) 216 
SW’ 794; Slinkard v. Lamb Constr. 
Co; (A.) 212 SW 61; Osborne v. 
Wells, (A.) 211 SW 887; Calhoon v. 

C. & E. Mining Co., 203 Mo. A. 564, 
509 SW 318; Ridenour Vi Interna- 
tional Harvester Co., (A) 205. SW 
881; Cuccio v. Terminal R. Assoc., 
199’Mo, A. 365, 203 SW 493; Papic v. 
Freund, (A.) 181 SW 1161; \Ginter v. 
O'Donoghue, (A.) 179 SW 732; Shamp 
v. Lambert, 142 Mo. A. 567, 121 SW 
770; Grant v. Tomlinson, 138 Mo.’A. 
222, 119 SW 1079; Deland v. Cameron, 
112 Mo. A. 704, 87 SW 597. 

Mont.—Marsh v. Ayers, 260 P 702; 
Chichas v. Foley Bros. Grocery Co., 
73 Mont. 575, 236 P 361; Williams v. 
Hample, 62 Mont. 594, 205 P 829; 
Puchett vy. Sherman, 62 Mont. 32% 205 
P 250; Sherris v. Northern Pac. R. 
Cox; 55 Mont. L389 17.5 ey 269: 

Nebr.—Hall v. Union Pac. R. Co., 
113 Nebr. 9, 201 NW 678; Traphagen 
v. Lincoln Tract. Co., 110 Nebr. 855, 
195 NW 472; Casey v. Ford Motor Co., 
108 Nebr. 352, 187 NW 922; Kroger v. 
Gordon Fireproof Warehouse, etce., 
Co., 107 Nebr. 439, 186 NW 312; Frish 
v. Swift, 97 Nebr. 707, 151 NW 165; 
Baker y. Racine-Satley Co., 86 Nebr. 
227, 125 NW 587; Mathiesen v. Omaha 
St. R.. Co., 3 Nebr. (Unoff.) 747, 97 
NW 243. 

Nev.—Smith v. Odd Fellows Bldg. 
Assoc., 46 Nev. 48, 205 P 796, 23 
LRA 388; Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 141. 

N. H.—Jones v. Boston, etc., R. Co., 
139 A 214; Martel v. White Mills, 79 
N. H. 439, 111 A 237; Young v. Ameri- 
ae Express Co., 76 N. H. 582, 86 A 


N. J.—Casey v. Atlantic City, etc., 
RACs) 00) Niwa ut OO gl Oncaea oer 
Kappertz v. The Jerseyman, 98 N. J. 
L. 836, 121 A 718; Baker v. Fogg, 95 
N. J. L. 230, 112 A ae Higgins v. 
riter Ra Krich Co., 91 N. J. L. 464, 1038 

87; Deronet v. F. W "Woolworth 
ae SONY eT. 669, 99 A 126; Langs- 
berg v. Wilkinson, 85 NeWwsube Bw Winer 
BS 398; Pesin v. Jugovich, 85 N. TEEPE 

256, 88 A 1101; Owens v. Associated 
Realities Corp.) 81. Nod... 586, 80 A 
325; Turner v. Hall, 74 N. J. L. 214, 
64 A 1060; Durant v. Palmer, 29 N. 
J. L. 544. 

N. Y.—Camardo v. New York State 
Re *Cos., 247 INe) YoU1L115 159" NES 795 
Kruger v. Hogan, 234 N. Y. 369, 138 
NE 23; Christensen v. James Hannon, 
Inc., 230 N. Y. 205, 129 NE 655; Chace 
Trucking Co. v. Richmond Light, etc., 
Co., 225 N. Y. 435, 122 NE 210; :Con- 
way v. Naylor, 222 N. Y. 437, 119 NE 
71; Thomas v. Solvay Process Co., 
216 N. Y. 265, 110 NE 422; Gray v. 
Siegel-Cooper Co., 187 N. Y. 376; 80 
NE 201; Barrett v. Lake Ontario 
Beach Impr. Co., 174 N. Y. 310, 66 NE 
968, 61 LRA 829 [rev 68 App, Div. 
601, 74 NYS 301, and rearg den 175 
N. Y. 464, 67 NE 1080]; Tousey v. 
Roberts, 114 N.Y. 312, 21 NE 399, 11 
AmSR 655; McRickard v. Flint, 114 
N. Y. 222, 21 NE 153; Galvin v. New 
York, ‘112 N. Y. 223, 19 NE 675; Har- 
ris v. Perry, 89 N. Y. 308 [rev 23 Hun 
244]; Whithouse v. Single, 217 App. 
Div. 204, 216 NYS 588; Bellantoni v. 
Thomas, etc., Hoisting’ Co., 208 App. 
Div, 412, 196 NYS 667; Brudie v. 
Renault-Fréres Selling Branch, 153 
App. Div. 675, 1388 NYS 657; Miller Vv. 
Uvalde Asphalt Pav. Cox; "134 App. 
Div. 212, 118 NYS 885; Ward v. Hill, 
125 App. Div. 587, 110 NYS 106; Pen- 
dril v. Second Ave. R. Co., 384 'N. Y. 
Super. 481, 43 HowPr 3899; Lynch v. 
Fred T., Ley & Co., Inc., 119 Misc, 681, 
197 NYS 360; Blum v. Gerardi, dil 
Misc. 617, 182 NYS 297; Schneider v. 
Locomobile Co. of: America, 83 Misc. 
3, 144 NYS 311; Beller v. Levy, .68 


Misc. 182, 124 NYS 411 [rev on other, 


grounds 127 NYS 237]; Grotzky v 


Rosary Flower Co., 61 Misc. 99, 113 
NYS 117; Katz: v. Strauss, 199 NYS 
687; Feigin v. Malbin, 171 NYS 245; 
Stern vy. Hall, 142 NYS 477; Weber 
vi “Becker, 136) NYS) 11935) d<elity Gv. 
Goebbert, 120 NYS 31; Jacobs v. F. V. 
Smith Contracting Co., 113 NYS 531. 

N. C.—Boswell v. Whitehead Ho- 
siery Mills, 191 N. C. 549, 132 SH 598; 
Battle y. Cleave, etc., 178 N. C. 112, 
101 SE 555; Keller v. Champion Fibre 
Co, Lb2\N. iC. 57d, 73 ‘SH Th: sHorne 
v. Atlantic Coast Line R. Co., 153 N. 
C. 289, 69 SH 132; Ruffin v. Atlantic, 
etc,, R..Co..d42° No° Cy 120755 SEP 86. 

N. D.—Anderson v. Jacobson, 42 
N. D. 87, 172 NW 64; McGregor v. 
Great Northern R. Co., 519 Dis ges OM: (as 
154 NW 261; Wilson v. Northern Pac. 
Re Correo N. D. 456, 153 NW 429, 
LRA19155 991; Ruehl v. Lidgerwood 
Rural Tel. Co,, 23 N. D. 6, 1385. NW 
79.3%, LRA1918C 10638, AnnCas1914C 
680; Pyke v. Jamestown, Toy Nowe: 
157, 107 NW 359. 

Oh.—Schnable v. Cleveland, ete., R. 
Co.; 102 Oh, St. 97, 130 NE 510; Gold- 
stein v. Klein, 11 OhNPNS 1. 

Okl.—Odrean v. Mathews, 104 Okl. 
198, 220 P 889; Producers’, etc., Corp. 
Vv; Castile, 89 Okl. 261, 214 “P 127; 
Wetumka v. Burke, 88 Ok1. 186, 211 Pp 
522; Neversweat Min. Co. v. Ramsey, 
84 Okl. 128, 202 P 787; Sapulpa Re- 
fining Co. v. Sapulpa, 84 Okl. 93, 202 
P 780. 

Or.—Santoro v. Brooks, 121 Or. 424, 
254 P 1019; Klein v. Portland, 106: Or. 
686, 213 Pp’ 147; Marsters v. Isensee, 
97 Or. 567, 192 P 907; Jones vy. Na- 
tional Laundry Co.,. 66: Or) 218) 133° P 
1178; Breeze v. Wildwood Lumber 
Co. ; 64 Or. 534, 181 P 299; Sullivan v. 
Wakefield, 59 Or. 401, 117° Pain 

2 hapa —John v. Reick- MeJunkin Dairy 

281 Pa. 543, 127 A 143; Property 
7 Piae en’ 277 Pa. 145, 120 A 783; 
Turner vy. Robbins, 276 Pa. 319, 120 A 
274; Whitman y. 'Stipp, 270 Pa. 401, 
113 A 567; Faulk v. Duquesne Light 
Co., 259 Pa. 389, 103 A 111; Campbell 
Vv. Vincent, 259 Pa. 419, 103 A 110; 
Bloomer y. Snellenburg, 22%" Pa 25) 
69 A 1124, 21 LRANS 464; Ullman v. 
J. P. Stolzfus Co.,' 69 Pa. ‘Super. 545; 
Clifton v. Williams, oF Pa. Super. 
163; Kuntz vy. Waldameer Co:;'68 Pa. 
Super. 73; Brown v. Milligan. 33° Pai 
Super. 244: Ackley v. Bradford Tp., 
382 Pa. Super. 487; Corpies v. Sand 
Co., 31 Pa. Super. 107. 

Porto Rico.—Reyes v. Porto Rico 
ee Tobacco Co., 6 Porto Rico Fed. 


R. I.—Langley v. F. W. Woolworth 
Co., 47 R. I. 165, 181 A 194; Redding- 
ton v. Getchell, 40 R. I. 463, 101 A 

S. C.—Stanton v. Interstate Chem- 
ical Corp., 97 S. C. 403, 81 SE 660; 
maoimnoaen v. Seaboard Air Line R. 
Co., 81 S. C.. 333, 62 SE 396, 20 
LRANS 426; Carter v. Columbia, ’ete., 
ay ee 19'S. C. 20, 45 AmR 754. 

—Wiggins v. Pay’s Art Store, 
47'S. D. 443,199 NW 133, ry 

Tenn.— Hines v. Partridge, 144 
Tenn. 219, 231 SW .16; Studer v. 
Plumlee, 130 Tenn. 517, 172 pe 305; 
Philip Carey Roofing, etc. Vv. 
Black, 129 Tenn. 30, 164 gw T183: 
Tennessee Cent. R. "Co. Vv. Binkley, 
127 Tenn. 77, 153 SW 59; Knoxville 
Vv. Cox,: 1038 Tenn. 368, 53 SW 734; 
Mitchell v. Nashville, etc., Rs Com 100 
Tenn. 329, 45 SW 387, 40 LRA "426; 
te v. Johnson, 3 Tenn, Civ. AL 

Tex.—International, etc. R. Co. v. 
Ormond, 64 Tex. 485; ‘Ferrell v. Béau- 
mont Tract. Coy, (Commn. A.) 235 SW 
531; Temple Blectric Light0vComivs 
Halliburton, (Civ. A.) 186 SW 584; 
Western Union Tel, -eCorkive ‘Salter, 
(Civ. A.) 95 SW 549, 

Utah.—Hone v. Mammoth Min. Co., 
27 Utah 168, 75 P 381; Smith v. Rio ~ 
Grande Western R. Co., 9 Utah 141, 
33. PR: 626. 

Vt:—Morris.v. Trudo, 83 Vt. 44, 74 
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circumstances, and where plaintiff’s compliance or 
failure to comply with such standard is evidenced 
by undisputed facts from which only one infer- 


A 387, 25 LRANS 383; Fassett v. Roxe- 
bury, 55 Vt. 552. f 

Va.—State, etc., Bank, etc., Co. v. 
Norfolk, ete., R. Co., 144 Va. 185, 131 
SE 331; Gregory v. Seaboard Air Line 
R. Co., 142 Va. 750, 128 SE 272; Payne 
v. Brown, 133 Va. 222, 112 SE 833; 
Morris v. Alvis, 180 Va. 434, 107 SB 

Wash. — Glasgo v. Spokane, 139 
Wash. 75, 245 P 406; Mitchell v. Bare 
ton, 126 Wash, 232, 217 P 993; Golds- 
by v. Seattle, 115 Wash. 566, 197 P 
787; Johnson v. Smith, 114 Wash. 311 
194’ P 997; Walters v. Seattle, 97 
Wash. 657, 167 P 124; Parker v. Ad- 
vance Thresher Co., 75 Wash. 505, 135 
P 229; Williams v. Spokane,.73 Wash. 
237, 131 P 833; Thoresen v. St. Paul, 
etc., Lumber Co., 73 Wash. 99, 131 P 
545, 132 P 860; Stone v. Smith-Pre- 
mier Typewriter Co., 48 Wash. 204, 
93 P 209. 

W. -Va.— Chambers v. Princeton 
Power Co., 93 W. Va. 598, 117 SE 480, 
29 ALR 1041; Lindsey v. Bluefield 
Produce, etc., Co., 91 W. Va. 118, 112 
SE 310; Roberts v. Baltimore, etc., 
meso eie Wee Va. 300; 1o- Sm ODl, 
Shriver v. Marion County Ct., 66 W. 
Va. 685, 66 SE 1062, 26 LRANS 3877; 
Ewing v. Lanark Fuel Co., 65 W. Va. 
726, 65-SE 200, 29 LRANS 487. 

Wis.—Corwin v. Salter, 216 NW 
653; Rogers v. Lurye Furniture Co., 
193 Wis. 496, 211 NW 782; Bryden v, 
Priem, 190 Wis. 483, 209 NW 703; 
Glick v. Baer, 186 Wis. 268, 201 NW 
752; Karsteadt v. Philip Gross Hard- 
ware, etce.,,Co., 179. Wis. 110, 190. NW 
844; Hommel v. Badger State Inv. 
Co., 166 Wis. 235, 165 NW 20; Smale 
v. Wrought Washer Mfg. Co., 160 
Wis. 331, 151 NW 803; Lehman v. 
Amsterdam Coffee Co., 146 Wis. 213, 
131 NW 362; Miller v. Neale, 137 Wis. 
426, 119 NW 94, 129 AmSR 1077. 

Wyo.—Loney v. Laramie Auto Co., 
255. P 350. ? 

N. B.—Fleming v. Canadian Pac. R. 
Co., 31 -N--B, 318. 

Ont.—FPreston v. Toronto R. Co., 11 
Ont. L. 56, 6 OntWR 786, 5 CanRCas 
30; Bennett v. Grand Trunk R. Co., 
7 Ont. A. 470. : 

“Contributory negligence... [isa 
jury question] because determining 
... [it] involves the testing and con- 
sidering of evidence.” Dougherty v. 
Maine Cent. R. Co., 125 Me. 160, 163, 
132 A 209. : 

[a] Failure: (1) To consult physi- 
cian. Missouri, etc., R. Co. v. Whit- 
sett, (Tex. Civ. A.) 185 SW 406. (2) 
To notify engine room of fire and of 
pressure needed to fight it. Missouri 
Dist. Tel. Co. v. Morris, 243 Fed. 481, 
156 CCA 179 [certiorari den 245 U.S. 
651 mem, 38 SCt 11 mem, 62 L. ed. 
‘531 mem]. (3) To take hold of hand- 
rail in going down icy steps. Illinois 
Cent. R. Co, v. Keegan, 112 Ill. A. 28 
[aff 210° Ill. 150, 71 NE 321]. 

[b] Sitting: (1) In _ unscreened 
portion of grand stand at ball game 
during practice period. Cincinnati 
Baseball Club Co. v. Eno, 112 Oh. St. 
175, 147 NE 86. (2) Near crane un- 
loading logs from car. Bush y. Weed 
Lumber Co., 55 Cal. A. 588, 204 P 24. 
(3) Near steam pipe which suddenly 
spouted hot water through a_pop 
valve. Newport Stave Co. v. Hall, 
102 Ark, 625, 145 SW 528. (4) On 
loose board on top of load of tonic. 
Jackson v. Queen, 257 Mass. 515, 154 


NE 78. 2 
[c] Standing: (1) Before bar in 


saloon. Kovnesky v. Stodola, 173 
Wis. 29, 180 NW 134. (2) Near ring 
at horse auction. Craney v. Union 


Stock Yard, etc., Co., 240 Ill. 602, 88 
NE i046; Craney v. Schloeman, 145 
Ill, A, 318. 

[d] Use of: (1) Ladder by house 
painter over driveway. Adams _v. 
Barrell, 125 Me, 18!) 132 A 130. (2) 
‘Quack Grass estroyer’’ poisoning 
earls Mossrud v. Lee, 163 Wis. 229, 
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157 NW 758. 

[e] Walking: (1) Im space be- 
tween wagons toward freight plat- 
form to mount it. Lauff v. J. Ken- 
nard, ete., Carpet Co., 186 Mo, A. 123, 
171 SW 986. (2) Out of doors on to 
awning and thinking it was ground. 
ead v. Wood, 76 N. Y. 92, 32 AmR 


{f] , Other illustrations: (1) At- 
tempting to rescue another from a 
burning hotel. Love v. New Fair- 
view Corp., 10 B. C. 330, 24 CanLTOce 
Notes 259. (2) Being taken for a 
deer and being shot. Harper v. Hol- 
comb, 146 Wis. 183, 130 NW 1128. 
(3) Chuting lumber from wagon. 
Clark vy. William M. Lloyd Co., 254 
Pa. 168, 98 A 866. (4) Crossing river 
in a ferry when a mass of logs was 
floating down stream unattended. 
Doniphan Lumber Co. v. Henderson, 
100 Ark. 53, 1389 SW 649. (5) Div- 
ing from chute into shallow water. 
Blanchette v. Union St. R. Co., 248 
Mass, 407, 143 NE 310. (6) Entering 
on premises in dark to feed stock. 
Union Stock Yards Transit Co. v. 
Franey, 138 Ill. A. 215 [aff 235 Ill. 
522, 85 NE 750]. (7) Falling over 
hedge in effort to escape falling limb 
of tree. Gschwind v. Viers, 21 Oh. A. 
124, 152 NE 911. (8) Injured by fall 
of gate. Wiley v. McNab, 8 Cal. A. 
£35506" UP vs32: (9) Hitting arm 
against trestle while driving under it. 
Bush v. Jenkins, 128 Ark. 630, 194 
SW 704. (10) Inoculation with im- 
pure vaccine. Sandel v. State, 126 
S. C. 1,°119° SH 776. (11) Leaving 
children alone in closed house. Gil- 
lespie v. Monarch Carbon Co., 98 W. 
Va. 485, 128 SH 318. (12) Lighting 
match in gas filled cellar. Mahlstedt 
v. Ideal Lighting Co., 193 Till. A. 91 
fate 27s Tle P54) 1 TO NES F956 Tee CLS) 
Loading bricks on to barge. Rams- 
dell v. Goumis, 228 Fed. 864, 143 CCA 
262. (14) Mounting wagon in street 
by stepping on hub of front wheel. 
Kettle v. Turl, 162 N. Y. 255, 56 NE 
626. (15) Moving a house. Hines v. 
Haguo, (lowa) 188 NW 776. (16), 
Removing another’s horse from sta- 
tion platform but failing to tie him 
somewhere else, and receiving in- 
juries when remvoing him a second 
time from same place. Donnelly v. 
H. C. & A. I. Piercy Contracting Co., 
222 N. Y. 210, 118 NE 605. (17) Step- 
ping into hole filled with boiling 
water. Alfred Heading Co. v. Nichols, 
138 Ark. 462, 215 SW 712. 

5 See infra § 862. 

6 U. S.—Jensen v. Chicago, etc., 
R. Co., 12 F. (2d) 413; Chicago, etc., 
R. Co. v. Bennett, 181 Fed. 799, 104 
CCA 309; Delaware, .etc., R. Co. v. 
Wilkins, 153 Fed. 845, 83 CCA 27. 

Alaska.—Seittn v. Alaska Treadwell 
Gold Min. Co., 2 Alaska 8. 

Cal.—Larrabee v. Western Pac. R. 
Co., 173. Cal) 743,.161°P° 750; Chris- 
singer v. Southern Pac. Co., 169 Cal. 
619, 149 P 175; Kauffman v. Machin 
Shirt. (Cor, 7 eo Cals o0Gs 4 Oram. olb 
O’Farrell v. Andrus, (A.). 260 P 957; 
Roberts v. Southern Pac. Co. 54 Cal. 
A. 815, 201 P 958; Globe Indemn, Co. 
v. Hook, 46 Cal. A, 700, 189 P 797; 
Lynch v. Pacific Electric R. Co., 32 
Cal. Au 689, (164'°P 20. 

Del.—Gatta v. Philadelphia, ete., R. 
Co., 24 Del. 293, 76 A 56 [rev on other 
grounds 25 Del. 356, 80 A 617]. 

D. C.—Howes v. District of Colum- 
bia, 2 App. 188. 

Ga.—Ball v. Walsh, 
73 SE 585. 

Ida.—Testo v. Oregon-Washington 


137 Ga. 350, 


R., ‘etc!, Co.,' 34 Ida. “765,203 P 1065; 
Ill.— Berner v. East St. Louis, etce., 
R. Co., 207 Ill. A. 544; McQuaid vy. 


Warsaw, 201 Ill. A. 136; Kuetemeyer 
v. Illinois Cent. R. Co., 197 Ill. A, 616. 

Ind.—New York, etc., R. Co. v. Leo- 
pold, 78 Ind. A. 309, 127 NE 298; 
Wekhart v. Marion, etc., Tract. Co., 59 


Ind. A. 217, 109 NE 224; Union Trac-" 
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ence can reasonably be drawn,® the question of con- 
tributory negligence is one of law for the court.® 
Even though plaintiff’s contributory negligence is 


tion Co. v. Sullivan, 38 Ind, A. 513, 
76 NE 116. 

Iowa.—McSpadden v. Axmear, 191 
Iowa 547, 181 NW 4; Whelton y. Chi- 
cago, etc., R. Co., 189 Iowa 918, 179 
NW 140; Devaney v. Omaha, etc., R. 
Co., 184 Iowa 1084, 169 NW 381. 

Kky.— Neal v. Ashland - Ironton 
Transfer, etc., Co., 201 Ky. 332, 256 
SW 721; McMurtry v. Kentucky Utili- 
ties Co., 194 Ky. 294, 239 SW 62; 
Conway v. Louisville, ete; RACozbi3a 
Ky. 229, 119 SW 206, 122 SW 136. 


La.—Itzkoviteh v. Schorling, 155 
La. 423, 99 § 353. 
Md.—Washington, ete., R. Co. v. 


State, 140 Md. 115, 116 A 911; Burns 
v. Baltimore, 138 Md, 582, 115 A 111; 
Hyde v. Blumenthal, 136 Md, 445, 110 
A 862. 

Mass.—Follins v. Dill, 221 Mass. 
93, 108 NE 929; Flansberg v. Hey- 
wood Bros., etc., Co., 199 Mass. 410, 
85 NE 5387. 

Mich.—Gillett v. Michigan United 
Tract. Co., 205 Mich. 410, 171 NW 
536; Cardinal v. Houghton County St. 
R. Co,, 160 Mich. 155, 130 NW 627, 174 
Mich. 22, 140 NW 530. 

Mo.—Bonanomi v. Purcell, 287 Mo. 
436, 230 SW 120; Collett v. Kuhlman, 
243 Mo. 585, 147 SW 965; Henderson 
v. St. Louis, etc., R. Co., (A.) 248 SW 
987; Hammack v. Payne, (A.) 235 
SW 467. 

Nebr.—Dodds v. Omaha, etce., St. R. 
Co., 104 Nebr. 692,.178 NW —258; 
Sodomka vy. Cudahy Packing Co., 101 
Nebr. 448, 163 NW. 809. 

N. J.—James vy, Delaware, etc., R. 
Co., 92°N. J. Li 149/104 A 328. 

N. Y.—Baxter v. Auburn, etc., Hlec- 
tric R. Co., 190 N. Y. 439, 883 NE 469; 
Volosko v. Interurban St. R. Co., 190 
N. Y. 206, 82 NE 1090, 15 LRANS 
1117; Lofsten v. Brooklyn Héights R. 
Co., 184 N. ¥. 148, 76 NE 1035; Rider 
v. Syracuse Rapid Transit R. Co., 171 
N. Y, 139, 63 NE 836, 58 LRA 125; 
Phillips v. Rensselaer, etc., R. Co., 49 
N. Y.°177 [rev 5% Barbi 644]. 

N. C.—Davis v. Piedmont, etc., R. 
Co., 187 N. C. 147, 120 SE 827; Foard 
v. Tidewater Power Co., 170 N. C. 48, 
86 SE 804; Dunnevant v. Southern R. 
Co., 167 N. C. 232, 83 SE 347; Mitchell 
v. Seaboard Air Line R. Co., 153 N. @ 
116, 68 SE 1059; Wagner v. Atlantic 
Coast Line R. Co., 147 N. C. 315, 61 
SE 171, 19 LRANS 1028. 

Or.—Olds vy. Hines, 95 Or. 580, 187 
P 586, 188 P 716: 

Pa.—Sernstein vy. Pennsylvania R. 
Co., 252 Pa. 581, 97 A 933; Roop v. 
Gross, 25 Pa. Dist. 581. 

Tex.—Galveston, etc. R. Co. v. 
Price, (Commn, A.) 240 SW 524 [rev 
(Civ. A.) 222 SW 628]; Neal v. 
Northern Texas Tract. Co., (Civ. A.) 
258 SW 877; Shawver v. American R. 
Express Co., (Civ. A.) 236 SW 800, 

Utah.—Taylor vy. Bamberger Elec- 
tric R. Co., 62 Utah 552, 220 P 695; 
Shortino v. Salt Lake, etc., R. Co:, 62 
Utah 476, 174 P 860. 

Wash.—Beckwith v. Spokane Inter- 
national R. Co., 120 Wash. 91, 206 P 
921; Lohr v. Paine, 115 Wash. 691, 
196 P 655; Gregg v. Northern Pac. R. 
Co., 49 Wash. 1838, 94 P 911. 

W. Va.—Hysell v. Central City, 68 
W. Va. 769, 70 SH 767; Slaughter v. 
Huntington, 64 W. Va. 237, 61 SE 155, 
16 LRANS 459. 

Wyo.—Chicago, etc., R. Co. v. Cook, 
18 Wyo. 43, 102 P 657. 

Man.—McGinney v. Canadian Pac. 
R. Co., 7 Man. 151. 

[a] Failure: (1) To stoop while 
going, under a trestle with knowledge 
of its existence. Straight Creek Fuel 
Co, v. Mullins, 189 Ky. 661, 225 SW 
726. (2) To tie horses when unload- 
ing wagon into car. Barbeau _ v. 
Hines, 198 App. Div. 166, 189 NYS 


690. 

[b] Other illustrations: (1) Pasgss- 
ing down steep, icy incline without 
precautions. Lundy v. Ames, 202 
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established as matter of law, the court cannot direct 
a verdict for defendant if there is evidence that the 
latter’s negligence was gross and inexcusable,’ or, 
in states adopting the comparative negligence® or 
last clear chance doctrines,® where there is evidence 
justifying a conclusion that defendant was. guilty 
of a greater degree of negligence than plaintiff, 
or that, seeing plaintiff in peril, 
Under constitutional pro- 
visions in some states,!? held not to violate the 
federal constitution, contributory negligence is 
made an issue for the jury in all cases, preclud- 
ing its withdrawal from their consideration either 
at the instance of plaintiff‘ or defendant,’ pro- 
vided, however, there is in the case evidence of 
defendant’s negligence sufficient to go to the jury;*® 


avoided injuring him." 


Iowa 100, 209 NW 427. (2) Pouring 
kerosene from can into drum of oil 
stove, which stove is burning. Morri- 
son v. Lee, 16 N. D. 377, 118 NW 1025, 
13 LRANS 650. (3) Reposing confi- 
dence in a well-known factor, gen- 
erally regarded as honest. Thomas 
vy. Hawthorne, (Tex. Civ. A.) 245 SW 
966. (4) Stopping runaway horse 
when it did not appear that anyone 
was in danger. Devine v. Pfaelzer, 
277 Ill. 255, 115 NE 126, LRA1917C 
1080 [aff 195 Ill, A. 221]. 


7. Popp v. New York Cent., etc., R. 
Co., 4 Silv. Sup. 248, 7 NYS 249. 

8. See supra §§ 595-599. 

9. See supra §§ 539-545. 

10. See infra § 874. 

ll. See infra § 875, 

12. See constitutional provisions. 
13. Chicago, .etc., R. Co. v.. Cole, 


251 U. S. 54, 40 SCt 68, 64 L. ed. 1338. 

14. St. Louis, etc., R. Co. v. Boush, 
68 Okl. 301, 174 P 1036; Chicago, ete., 
R. Co. v. Hill, 36 Okl. 540, 129 P 18, 
43 LRANS 622. 

15., ‘Chicago, ete, R. (Co,).v.. Cole, 
251.U. S. 54, 40 SCt 68, 64 L. ed. 133; 
Southern Pac. Co. v. Martinez, 270 
Fed. 770; American Glycerin Co. v. 
Hill, 255 Fed. 841, 167 CCA 169; Caine 
v. St. Louis, ete., R.Co., 209 Ala. 181, 
95 S 876, 32 ALR 793 (on Oklahoma 
law); Salt River Valley Water Users’ 
Assoc. v. Berry, (Ariz.) 250 P 356; 
Pacific Constr. Co. v. Cochran, (Ariz.) 
243 P 405; Morenci Southern R. Co. v. 
Monsour, 24 Ariz. 49, 206 P 589; Davis 
ve Boges, 22.Ariz, 497,; 199 P. 116: 
Contra Twohy Bros. Co. v. Kepon, 21 
Ariz. 606, 193 P 206; Inspiration Cons. 
Copper Co. v. Conwell, 21 Ariz. 480, 
190 P 88; Oklahoma City v. Hunter, 
119 Okl. 303, 249 P 730; Missouri, etc., 
R. Co. v. Perino, 118 Okl. 138, 247 P 
41, 47 ALR 283; Gourley v. Jackson, 
116 Okl. 30, 243 P 243; Chicago, etc., 
R. .Co, v. Perkins, 115 Okl. 233, 242 P 
535; Oklahoma Union R. Co. v. Lynch, 
115 Okl. 146, 242 P 176; Kenyon v. 
Perry, 113 Okl. 188, 240 P 702; Fol- 
som-Morris Coal Min. Co. v. Superior, 
110 Okl. 134, 237 P 89; Midland Val- 
ley R. Co. v. White, 109 Okl. 60, 234 
P 762; Folsom Morris Coal Min. Co. 
v. ‘scott, 107. Okby LVS) 5 28 iyi. pbh2s 
Gourley v. Oklahoma City, 104 Okl. 
210, 280 P 923; Goodrich v. Tulsa, 102 
Okl. 90, 227 P 91; Folsom-Morris Coal 
Min. Co. v. Morrow, 102 Okl. 338, 226 
P 53; St. Louis-San Francisco R. Co, 
v. Robinson, 99 Okl. 2, 225.P 986; 
Muskogee Electric Tract. Co. v. Wat- 
kins, 96 Okl. 284, 222 P 996; Quapaw 
v. Holden, 96 Okl. 281, 222: P 680; 
Hyde Constr. Co. v. Smith, 94 Okl. 
81, 221 P 34; Payne v. Toler, 94 Okl. 
98, 221 P 26; Von Keller vy. Ream, 93 
Okl. 179, 220 P 330; Phillips v. Clas- 
sen, 93 Okl. 82, 219 P 708; Mascho v. 
Hines, 91. Okl. 295, 217 P 856; Salli- 
saw v. Wells, 90 Okl. 78, 216 P 118; 
Missouri, etc., .CO,,.V.1; Perino, .89 
Okl, 136, 214 P 907; Cosden Pipe Line 
Co. v. Berry, 87.Okl, 237, 210 P 141; 
Oklahoma, etc., R. Co. v. Wilson, 84 
Okl. 118, 202 P 275; Lusk v. Wilson, 
81, Okl. 152, 197 P 156; Wichita Falls, 
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he could have 


from.” 


he is entitled, to 


etc., R. Co. v. Groves, 81 Okl. 34, 196 
P 677; St. Louis, ete., R. Co, v. Jones, 
78 Okl, 204, 190 P 885, 16 ALR 1048; 
Chicago, ete., R. Co. vy. Zirkle, 76 Okl. 
298, 185 P 329; Dickinson v. Cole, 74 
Okl. 79, 177 P 570; Sweet v. Hender- 
son, 72 Okl. 51, 178 P 666; Wichita 
Falls, etc., R. Co. v. Woodman, 64 
Okl. 326, 168 P 209; Enid- Mill, etc., 
Co. v. Kester, 59 Okl. 13, 157 P 355; 
Oklahoma R. Co. v. Milam, 45 Okl. 
742;(141; P 314; St.. Louis, ete, R..Co, 
v. Hart, 45 Okl. 659, 146 P 436; Revel 
v.. Pruitt, 42 Okl.; .696,. 142 P1019; 
Cleveland Trinidad Pav. Co. v. Mitch- 
ell, 42 Okl. 49, 140 P 416; St. Louis, 
ete.,-R. Co, v. Long, 41, Okl.. 177,,1387 
P 1156, AnnCas1915C 432; Moore v. 
Johnson, 39 Okl. 587, 186 P 422; 
Hailey-Ola Coal, Co. v. Morgan, 39 
Oki. 71; 134) P. 29:\\Sts Iuonis, ‘ete., R. 
Co, v. Elsing, 37 Okl. 333, 1382 P 483; 
Chicago, etc.,, R. Co. y. Hill, 36 Okl. 
540, 129 P 13, 43 LRANS 622 (under 


statute). 
16. Cosden Pipe Line Co, v. Berry, 
87 Okl. 237, 210 P 141; Oklahoma, 


etce., R. Co. v. Wilson, 84 Okl. 118, 202 
P 275; Thorp v..St. Louis, ete., R. Co., 
738 OkI, 128,.175 P 240. 

17. Atchison, ete., R. Co..v. Demp- 
sey, 105 Okl. 221, 282 P 375; Midland 
Valley R. Co. v. Graney, 77 Okl. 54, 
185 P 1088. 

See infra §§ 860-862. 
See infra § 860. 
See infra § 861. 
See infra § 862. 

22. U.S.—Crane v. Payne, 291 Fed. 
551; Miller v. Canadian Northern R. 
Co., 281 Fed. 664; Western Union Tel. 
Co. v. Baker, 140 Fed. 315, 72 CCA 87; 
Christensen v. Metropolitan St. R. 
Co., 1387 Fed. 708, 70 CCA 657. 

Cal.—Powers v. Raymond, 197 Cal. 
126, 289 P 1069; Jacobson v. North- 
western Pac. R. Co., 175 Cal. 468, 166 


P 3; Williams v. Southern Pac. R. 
SO;, ey ae Dee 
Colo.—Colorado Cent. R. Co,. v. 


Martin, 7 Colo. 592, 4 P 1118; Globe 
Indemn. Co, v. Hook, (A.) 189 P 797. 
Del.—Gatta v. Philadelphia, etc., R. 
Co., 24 Del. 293, 76 A 56 [rev on other 
grounds 25 Del. 356, 80 A 617]. 
Ky.—Standard Oil Co. v. Biler, 110 
Ky. 209, 61 SW 8, 22 KyL 1641. 
Mich.—Gillett v. Michigan United 
Tract. Co., 205 Mich. 410, 171 NW 536. 
Mo.—Hudson vy. Wabash Western 
R. Co., 101 Mo. 18, 14 SW 15; Ham- 
mack v. Payne, (A.) 235 SW 467; 
Meredith v. Claycomb, (A.) 216 SW 
794; Royalty v. Lusk, (A.) 198 SW 
472; Johnson v. National Newspapers’ 
Assoc., (A.) 188 SW 1118; Nufer v. 
Metropolitan St. R. Co., (A.) 182 SW 


Nebr.—Davis v. Chicago, etc, R. 
Co., 838 Nebr. 611, 119 NW 1121, 

N. J.—McLean v. Erie R. Co., 70 
N.. J. L. 337, 57 A 1132; Pennsylvania 
R., Co.. v., Middleton, 57 N..J.,;L. 154; 
31 A 616, 51 AmSR 597; Pennsylvania 
R.. Co. Vv. Righter, 42 N. J. L. 180. 

N. Y.—Fox v. Warner-Quinlan As- 
phalt Co., 204 N. Y. 240, 97 NE 497, 
38 LRANS 395, AnnCas1913C 745 [rev 


8§ 858-859 | 


for, upon failure of plaintiff’s proof in this re- 
spect, the case is withdrawn from the jury not- 
withstanding the constitutional provision.‘? . 

[§ 859] (2) Depending on Nature and State of 
Proof—(a) In General. 
the general rules above stated may depend largely 
on the nature and state of the proof,!® as where the 
facts are disputed,'® where the evidence is not con- 
flicting,?° or where, although the facts are not con- 
troverted, different inferences may be drawn there- 
Unless the evidence shows such contribu- 
tory negligence on the part of plaintiff as prevents 
his recovery as a matter of law?? or unless there is 
no evidence of plaintiff’s due care in jurisdictions 
placing the burden of establishing it on plaintiff,?* 


The proper application of 


go to the jury.?# 


139 App. Div. 807, 124 NYS 382]; 
Morris vy. Lake Shore, ete, R. Co., 
148 N. Y. 182, 42 NE 579; Cordell v. 
New York Cent., etc., R. Co., 75 N. Y. 
330; Filer'-v. New York Cent. R. Co., 
49 N. Y. 47, 10 AmR 327; Creed v. 
Hartmann, 29 N. Y. 591, 86 AmD 341; 
Wheeler v. Sundstrom, ete., Co., 143 
App. Div. 499, 128 NYS 355; Thrings 
v. Central Park R. Co., 30 N. Y. Super. 
616; Ernst v. Hudson River R. Co., 24 
HowPr 97; Bernhardt v. Rensselaer, 
etc., R. Co., 18 HowPr 427 [rev on 
other grounds 32 Barb. 165, 19 HowPr 
Hae 1 Abb. Dec. 131, 23 HowPr 
Ake 

N. C.—Weaver v. Wayne Hardwood 
Co., 171 N. C. 766, 88 SE 425; Mitchell 
v. Seaboard Air Line R. Co., 153 N. C. 
116, 68 SE 1059. 

N. D.—Ferm v. Great Northern R. 
Co., 53 N. D. 548, 207 NW 39, 

Okl.—Barnsdall Oil Co. vy. Ohler, 
48 Okl, 651, 150 P 98. 

Pa.—Coolbroth vy. Pennsylvania R. 
Co., 209 Pa. 488, 58 A 808: Born v. 
Allegheny, etc., Plank Road Co., 101 
ae 334; Foard v. Rath, 33 Pa. Super. 

Tex.—Frias v. Galveston, etc, R. 
Co., (Civ. A.) 266 SW 547; St. Louis, 
os R. Co. v. Paine, (Civ. A.) 188 SW 

Wash. — Johnson. v. Washington 
Route, 121 Wash. 608, 209 P 1100. 

Wis.—Crites v. New Richmond, 98 
Wis. 55, 73 NW 322; Hoyt v. Hudson, 
al) Wis. 105, 22 AmR 714, Langhoff v. 
MULE DR Coad Ste adr Co.;. 19 Wis, 489% 

i ond-v. “Smith, sL1sic Novy. 
21 NE 128. by i 

Burden of proof on plaintiff see 
Supra § 759. 

24. U. S.—Washington, etc., R. Co. 
Ye, Tobriner) 147) "Us Si] b7i is eset 
557, 37 L. ed. 284; American R,. Co. 
Ne Ortega, 3 F. (2d) 358: Davis v. 
Schroeder, 291 Fed. 47; Ansonia v. 
Sullivan, 239 Fed. 296, 152 CCA 284; 
Cceur d’Alene Lumber Co. v. Thomp- 
son, 215 Fed. 8, 131 CCA 316, LRA 
1915A 731; Seybold Mach. Co. v. Fee- 
han, 214 Wed. 914, 181 CCA 210; Bol- 
ton-Pratt Co. v. Chester, 210 Fed. 253, 
127 CCA 71; Bush v. Hunt, 209 Fed. 
164, 126 CCA 112; Wyman, etc., Co. v. 
Poole, 200 Fed. 948, 119 CCA 327; 
Worth Bros. Co. y. Kallas, 162 Fed. 
306, 89 CCA 186; U. ‘S. Express Co. v. 
Kraft, 161 Fed. 300, 88 CCA 346, 19 
LRANS 296. 

Ala.—Ledbetter v. St. Louis, ete, 
R..Co., 184 “Ala. 457, 63S" 98%; 

Alaska.—Seittn v. Alaska Tread- 
well Gold Min. Co., 2 Alaska 8. 

Ark.—Bush vy. Brewer, 136 Ark. 246, 
206 SW 322; Doniphan Lumber Co. v. 
Henderson, 100 Ark. 53, 139 SW 649; 
Ft. Smith, etc., R. Co, v. Messek, 96 
Ark. 243, 131 SW 686, 966; Southern 
Anthracite Coal Co. v. Bowen, 93 Ark, 
140, 124 SW 1048; St. Louis, ete., R. 
Co. v, Oliver, 92 Ark. 432, 123 Sw 
662; St. Louis, ete, R. Co. v. Rich- 
ardson, 87 Ark. 101, 112 SW 212, 

Cal.—Burgesser v. Bullock’s, 190 
Cal. 673, 214 P 649; Reaugh v. Cudahy 
Packing Co., 189 Cal. 335, 208 P 125; 

Rt TG ea ee, 


In jurisdictions 
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placing the burden of establishing contributory neg- 
ligence on defendant, defendant is entitled to have 
that issue go to the jury if he introduces any evi- 
dence to support it;?® but plaintiff is entitled to 
have it withdrawn if defendant offers no evidence 
Although there were no eye- 


to establish it.?? 


Williams v. Southern Pac. R. Co., 9 
P 152; Malloy v. Hibernia Sav,, etc., 
Soe., $ Cal. Unrep. Cas. 76, 21 B 525; 
oer vy. Olsen, 60 Cal. A. 764, 214 
P 268. 
Colo.— Denver City Tramway Co. v. 
Cafson, 21 Colo. A. 604, 123 P 680. 
D. C.—French v. National Laundry 
Co., 31 App. 105; Ward v. District of 
Columbia, 24 App. 524; Washington, 
ete., R. Co. v. Grant, 11 App. 107. 
Fla.—Atlantic Coast Line R. Co. v. 
Wallace, 66 Fla. 321, 638 S 583. 
'- Ga.—Madden y. Mitchell Auto Co., 
21 Ga. A. 108, 94 SE 92; Syms v. Cen- 
tral, etc., R. Co., 17 Ga. A, 699, 87 SE 
1091; Davis v. Savannah Lumber Co., 
11 Ga. A. 610, 75 SE 986. 
Ida.—Erickson v. Edward Rutledge 
Timber Co., 34 Ida. 754, 203 P 1078; 
McKenna v. Grunbaum, 383 Ida. 46, 
190 P 919; Smith v. Oregon Short 
Luine R. Co., 32 Ida. 695, 187 P.539. 
Ill.—Pienta v. Chicago, City R. Co., 
284 Ill. 246, 120 NE 1; 
Riverview Sharpshooters Park Co., 
250 Ill. 452, 95 NE 445, 34 LRANS 
659; Tomle v. Hampton, 129 Ill. 379, 
21 NE 800; Milauskis v. Terminal R. 
Assoc., 211 Ill, A. 120 [aff 286 Ill. 547, 
122 NE 78]; Larsen v. Ward Corby 
Co., 198 Ill. A. 109; Deach v. Woolner 
Distilling Co., 187 Ill. A. 524; Reagen 
v. Borgeson, 173 Ill, A. 100; Udwin 
vi Spirkel, 136: Ill. A.) 155;5..Perry v. 


Peoples’ Gas Light, etc., Co., 119 Ill. 
A. 389 


Ind.—Cleveland, etc., R. Co. v. Mar- 
kle, 187 Ind. 553, 119 NE 371; Brosnan 
v. Sweetser, 127 Ind. 1, 26 NE 555; 
Rock Oil Co. v. Brumbaugh, 59 Ind. 
A. 640, 108 NE 260; Cleveland, etc., 
R. Co.v. Means, 59 Ind. A. 383, 104 
NE 785, 108 NE 875; Archer v. Oste- 
meier, 56 Ind. A. 385, 105 NE 522; 
Dieckman vy. Louisville, etc., Tract. 
Co., 46 Ind. A. 11, 89 NE 909, 91 NE 
Jaffe 

Iowa.—Zellmer v. Hines, 196 Iowa 
428, 192 NW 281; Lutz v. Davis, 195 
Towa 1049, 192 NW 15; Lamb v. Wag- 
ner Mfg. Co., 155 Iowa 400, 136 NW 
203; Fitter v. Iowa Tel. Co., 143 lowa 
689, 121 NW 48; Steele v. Grahl- 
Peterson Co., 135 Iowa 418, 109 NW: 
882; Gardner v. Waterloo Cream Sep- 
arator Co., 134 Iowa 6, 111 NW 316. 

Kan.—Bowers v. Mildren, 107 Kan. 
584, 193 P 318. 

Ky.—Otis Hidden Co. v. Newhouse, 
204 Ky. 324, 264 SW 731; Hines v. 
May, 191 Ky. 493, 280 SW 924; Louis- 
Wille,ete., R.. Co. Vv. Bland, 171) Ky. 
424, 188 SW 468; Hayden v. Chicago, 
etc., R. Co., 160 Ky. 836, 170 SW 200, 
LRA1915C 181; Otis El. Co. v. Wilson, 
147 Ky. 676, 145 SW 391; Louisville 
R. Co. v. Mitchell, 138 Ky. 190, 127 
SW 770; Maysville v. Guilfoyle, 110 
Ky. 670, 62 SW 493, 23 KyL 43. 

La.—Lawson v. Shreveport Water- 
works Co., 111 La. 73, 35 S 390. 

Md.—State v. Baltimore, 141 Md. 
344, 118 A 753; Belvedere Bldg. Co. v. 
Bryan, 103 Md. 514, 64 A 44, 

Mass.—Duggan v. Bay State St. R. 
Co., 230 Mass. 370, 119 NE 757, LRA 
1918E 680; Nye v. Louis K. Liggett 
Co., 224 Mass. 401, 113 NE 201; Doyle 
v. Singer Sewing Mach. Co., 220 Mass. 
327, 107 NE 949; Jacobsen vy. Simons, 
217 Mass. 194, 104 NE 490; Crimmins 
v. Armstrong Express Co., 217 Mass. 
155, 104 NE 457; McLeod v. Rawson, 
915 Mass. 257, 102 NE 429, 46 LRANS 
547; Burns v. F. Knight, etc., Corp., 
213 Mass. 510, 100 NE 618; Marston 
v. Reynolds, 211 Mass. 590,°98 NE 
601; West v. Linehan, 201 Mass. 499, 
87 NE 896; Clark v. American Ex- 
press Co., 197 Mass. 160, 83 NE 365; 
Lynch v. Lynn Box Co,, 194 Mass. 
307, 80 NE 580. 

Mich.—Amedeo v. Grand _ Rapids, 
ete., R. Co., 215 Mich. 37, 188 NW 929; 


| 


Stickel v.. 


NEGLIGENCE 


Faulkner -v. Parish Mfg: Co., 201 
Mich. 182, 166 NW 954; Johnson v. 
Spear, 76 Mich. 139, 42 NW 1092, 15 
AmSR 298; Carver v. Detroit, 
Se Case Co., 69 Mich. 616, 25 NW 
183. 

Minn.—McDonald v. Cuyuna Range 
Power Co., 144 Minn. 271, 175 NW 
109; Hade v. Simmons, 132 Minn. 344, 
157 NW 506; Conway v. Wood, 113 
Minn. 476, 129 NW 1045. 

. Mo.—Thornsberry v. St. Louis, etc., 
Ri €Coy “178i SWE) 197 Drain wv: 5 
Lous, etc., R. Co., 86 Mo. 574; Cuccio 
v. Terminal R. Assoc., 199 Mo. A, 365, 
203 SW 493; Bolger v. Kansas City 
Material Co., 171 Mo. A. 261, 157 SW 
87; Vaughn v. Wm. J. Lemp Brewing 
Co., 152 Mo. A. 48, 182 SW 293; Gibbs 
v. Poplar Bluff Light, ete., Co., 142 
Mo, A. 19, 125 SW 840; Shamp v. 
Lambert, 142.Mo, A. 56%, 121 SW 770. 

Nebr.—Hall v. Union Pac. R. Co., 
113 Nebr. 9, 201 NW 678; Fitzgerald 
v. Omaha, ete., ‘St. R:iCo., 97) Nebr: 
856, 151 NW 931; Jones v. Chicago 
Great Western R. Co., 97 Nebr. 306, 
149 NW 813; Prediger v. Lincoln 
Tract. Co., 97 Nebr. 315, 149 NW 775; 
Baker v. Racine-Sattley Co., 86 Nebr. 
227, 125 NW. 587. 

N. H.—Sevigny v. Spaulding, 81 N. 
He 311,125 A 262. 

N. J.—Langberg v. Wilkinson, 92 A 
398; Schreiner v. Delaware, etc., R. 
Co., 98 N. J. L. 899,°121 A 84; Work 
v. Philadelphia Supply Co., 95 N. J. L. 
198, 112 A 185; Pennsylvania R. Co. 
v. Righter, 42 N. J.:L. 180; Carero v. 
Breslin, (Sup.) 128 A 883. 

N. Y.—Thomas v. Selvay Process 
Co., 216 N. Y. 265, 110 NE 422 [rev 
159 App. Div. 938, 145 NYS 1147]; 
Ruppert v. Brooklyn Heights R. Co., 
154 N. Y. 90, 47 NE 971 [rev 89 Hun 
604 mem, 34 NYS 1147 mem]; Stackus 
Vv. New York “Cent., etc.,. R.c Co.. 5719 
N. Y. 464; Dolan v. Delaware, etc., 
Canal (Co, ne il pnp en 250 nn CREEG » Ve 
Hartmann, 29 N. Y. 591, 86 AmD 341 
[aff 21 N. Y. Super. 123]; Bellantoni 
v. Thomas, etc., Hoisting Co., 203 
App. Div. 412, 196 NYS 667; Millman 
v. Appleton, 139 App. Div. 729, 124 
NYS 482; Baker vy. Close, 137 App. 
Div. 529, 121 NYS 1079 [aff 204 N.Y. 
92, 97 NE 501, 38 LRANS 487]; Ward 
v. Hill, 
106; Hickman vy. Schimper, 125: App. 
Div. 216, 109 NYS 325; Bell v. New 
York Cent., ete., R. Co., 29 Hun 560; 
Pendril v. Second Ave. R. Co., 34 N. 
Y. Super. 481, 43 HowPr 399; Wil- 
liams v. O’Keefe, 22 N. Y. Super. 536, 
24 HowPr 16; James v. Ford, 16 Daly 
126, 9 NYS 504; Ackerman vy. Liv- 
ingston, 57 Misc. 379, 107 NYS 10385; 
Stappers v. Interurban St. R. Co., 56 
Misc. 337, 106 NYS 854; S. & F.. Serv- 
ice, Inc. v. Motor Haulage Co., Inc., 
201 NYS 683; Stern v. Hall, 142 NYS 
477; Harris v. Burns, 183 NYS 418; 
Kelly v. Goebbert, 120 NYS 31; Licht- 
man v. Rose, 110 NYS 935; Central 
Brewing Co. v. New York City R. Co., 
aoa NYS 509; Levin v. Dunn,.101 NYS 

5. 


N. C.—Howard v. Buckeye Cotton 
Only Co. 172 NEC. 661 94 “SB 42. 

Oh.—Schnable v. Cleveland, ete., R. 
Cos 02)*Oh, St) 97, 180 “NE 510. 

Okl.—Shunk v, Davis, 110 Okl, 196, 
237 P 95; Waddle v. Stafford, 104 Okl. 
192, 230 P 855; Phillips v. Classen, 
93 Okl. 82, 219 P 708; Wichita Falls, 
etc., R. Co. v. Groves, 81 Okl. 34, 196 
P 677; St. ‘Louis, etc., R. Co. v. Mc- 
Fall, 63 Okl. 124, 163 P 269; Chicago, 
etc., R. Co. v. Barton, 59 Okl. 109, 159 
P 250; Poteau v. Delaney, 48 Okl. 361, 
150 P 208; St. Louis, ete., R. Co. v. 
Hart, 45 Okl. 659, 146 P 4386; St. 
Louis, ete., R. Co. v. Lewis, 39 Okl. 


677, 136 P 396; Anthony v. Bliss, 39 


Okl. 237, 134 P 1122. 


125 App. Div. 587, 110 NYS— 
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witnesses of the accident, and its precise cause and 
manner of occurrence are unknown, absence of con- 
tributory negligence may be established sufficiently 
to make it a question of fact for the jury, by proof 
of such facts and surroundings as reasonably indi- 
cate or tend to establish that the accident might 


Or.—Saylor v. Enterprise Electric 
Co., 110 Or. 231, 222 P 304, 223 P 725; 
Gentzkow vy. Portland R. Co., 54 Or. 


Cte. Le, V025 P 614 1385 Ams R Ser: 


Pa.—Weiermuller v. American Ice 
Co., 89 Pa. Super. 278; Hadley v. 
Coatesville, 78 Pa. Super. 465; Mar- 
shall v, Roberts, 78 Pa. Super. 365; 
Rawlings v. Erwin Motor, etc., Co., 67 
Pa. Super. 88; Kerbaugh v. U. S. Ex- 
press Co., 58 Pa. Super. 550; McIn- 
tyre v. Hamilton, 07 Pa. Super. 74; 
Goldie v. Pittsburgh, ete., R. Co., 44 
Pa. Super. 350; Ackley v. Bradford 
Tp., 32 Pa. Super. 487; Corpies v. 
Sand Co., 31 Pa. Super. 107; Fiaherty 
v. Scranton Gas, ete. Co., 30 Pa. 
Papen ae 

. D.— Wiggins v. Pay’s: Art Store, 
47 S. D. 443, 199 NW 122. 

. Tex.—Houston, etc., R. Co. v. Har- 
ris, 1038 Tex. 422, 128 SW 897; Ferrell 
v. Beaumont Tract. Co., (Commn. A.) 
236 SW 531 [rev (Civ. 'A.) 207 SW 
654]; Austin St. R. Co. ov. Beckham, 
(Civ. A.) 274 SW 1008; Vick v. Schaff, 
(Civ. A.) 260 SW 916; Ablon vy. Hlec- 
tric Express, etc., Co., (Civ. A.) 206 
SW 717; Luten v. Missouri, ete. R. 
Co., (Civ. A.) 184 SW 798; Wells -v. 
Benjamin, (Civ. A.) 165 SW 120 [aff 
107 Tex. 331, 179 SW 513]; St. Louis, 
etc., R. Co. v. Bolen, 61 Tex. Civ. A. 
339, 129 SW 860; Rice v. Lewis, 59 
Tex. Civ. A. 273, 125 SW 961; Texas, 
etc,, R. Co. v. Stoker, £2 Tex. Civ. A. 
GRuE LEP aus 910. 

ah.—Candland v. Mellen, 4 
519, 151 P 341. ahah tea) 
a.—Higgins v. Southern R. : 
116 Va. 890, 83 SE 380. ag 

Wash.—Masterson v. Lennon, 115 
Wash, 305, 197 P38; Hillebrant v. 
Manz, if Wa 250, 128 P 892. Lar- 
sen v. Sedro-Woolle 49 W. tdi 
94. P 938. oe Mey the 

Wis.—Coakley vy. Prentiss-Wabers 
Stove Co., 182 Wis. 94, 195 NW 388; 
Isgro v. Plankinton Packing Co., 176 
Wis. 507, 186 NW 606; Bassett v. 
Milwaukee Northern R. Co., 169 Wis. 
152, 170 NW 944; Friedrich v. Boul- 
ton, 164 Wis. 526, 159 NW _ 803s 
Grimm v. Milwaukee Electric R., etc., 
Co., 188 Wis. 44, 119 NW 833; Leavitt 
v. Chicago, ete., R: Co., 64 Wis, 228, 
25 NW 4; Hoytt v. Hudson, 41 Wis. 
105, 22 AmR 714. 

Ont.—Haist v. Grand Trunk R, Co., 
26 Ont. 19; Mitchell v. Toronto, ete., 
R. Co., 12 OntWN 249; Heath v. Ham- 
ilton St. R. Co., 8 OntWR 937 [dism 
app 8 OntWR 32]. 

[a] Evidence held sufficient to 
take case to jury: (1) Burns from 
acids in polluted stream. 
Vv. Hamilton, 
Chute 


; (5). Guarding 
against inhaling illuminating gas. 
Flaherty v. Scranton Gas, etec., Co., 30 
Pa, Super. 446. (6) Opening sewing 
machine cover so that it struck plain- 
tiff’'s head. Doyle v. Singer Sewing 
Mach, Co., 220 Mass. 827, 107 NE 949, 

25. See supra §§ 755-758. 

26. Pezzalia v. San Joaquin Light, 
etc., Corp,, 60 Cal. A. 786, 214° P 285; 
Ft. Worth, etc.,.R.. Co, vi MeCrum- 
mien 63. Tex. Civ. A. 594, 183 SW 
27. Kinley v. Hines,-(Conn.) 137 A 
9; Eversole v. Wabash R. Co., 249 Mo. 
523, 155 SW 419; Smith v. Humphrer- 
ese 47 Tex, Civ. A. 140, 104 SW 
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have occurred without negligence 


plaintiff ;28 but in the absence of such proof, plain- 
tiff’s contributory negligence may be inferred and 
the case withdrawn from the jury,?® except in juris- 
dictions where the presumption of due care arising 
from the instinct of self-preservation is held to be 
operative under such circumstances. 

[§ 860] (b) Conflicting Evidence. 
of contributory negligence is one of fact for the jury 
when the evidence in regard thereto is in dispute 
or is conflicting or uncertain,** subject, however, to 
the qualification that, where the burden is on plain- 


28. Maguire v. Fitchburg R. Co., 
146 Mass. 379, 15 NE 904; Galvin v. 
New York, 113 ING Ya223) 19 NE 675; 
Tolman v. Syracuse, etc., RP Gon Msgs 
N. Y. 198, 50 AmR 649. 

29. Hinckley viicCape Cod 'R. Co., 
120 Mass. 257; Bond v. Smith, 113 N. 
Noes S56 2d NE 128; Tolman v. Syra- 


cuse, éte., He Cox, 98 Ne GYe 198 50 
AmR 649; Hart v. Hudson River 
Bridge Co. a5 USE tINe HWY £256 3) ‘Cordell. v. 


New York Cent., etc., R. Co., VOeIN SY. 
330; Gleeson v. Brummer, 87 Hun 465, 
$4 NYS 375 [aff 152 N. Y. 653, 47 NE 
1 

80. Lunde v. Cudahy Packing Co., 
139 Iowa 688, 117 NW 1068; Ellis v. 
Republic Oil’ Cows LS Iowa ots Gees fh Hi) 
NW 20; Bell v. Clarion, 113 Iowa 126, 
84 NW 962; Dalton v. Chicago, etc., 
R. Co., 104 lowa 26, 73 NW 349; Hop- 
kinson v. Knapp, ‘ete. Co., 92° lowa 
328, 60 NW 653; Burns v. Chicago, 
CtCsy deo. 169 Iowa 450, 30 NW 25, 
58 AmR 227. 

31. U. S.—Woolfe v. Ohio Oil Co., 
286 Fed. 329; W. & A. Fletcher Co. v. 
Hagsman, 385 Fed. 345; Seybold 
Mach, Co, v. Feehan, 214 Fed. 914, 131 
CCA 210; Mahoning Ore, etc. Co. v. 
Blomfelt, 163 Fed. 827, 91 COA 390; 
U. S. Leather Co. v. Howell, 151 Fed. 
444, 80 CCA 674; Western Union Tel. 
Co. v. Baker, 140 Fed. 315, 72 CCA 87; 
National Metal Edge Box Co. v. Ma- 
roni, 123 Fed. 410, 59 CCA 518. 

Ark.—Bush v. Brewer, i36 Ark. 246, 
206 SW 322; Price v. St. Louis, etc., 
RAICo; E75 Ark. 479, 88 SW 575, 112 
AmSR 79. 

Cal.—Lagomarsino v. Market St. R. 
Co., 261 P 465; Courviosier v. Burger, 
61 Cal. A. 470, 215 P 93. 

* Colo.—Richardson v. Hl Paso Cons. 
ey Min, Co., 51 Colo. 440, 118 P 
Del.—Du Ross v. Philadelphia, etc., 
ie bee 28 Del. 467, 94 A 766. 

- G—Conger v. Baltimore, etc., R. 
co igi App. 139. 

Fla. —Louisville, etc., R. Co. v. Eng- 
lish, 78 Fla. 211, 82 S 819; Haile v. 
Mason Hotel, ete., Co., 71 Fla. 469, 71 
S 540; George E. Wood Lumber Co. 
v. Gipson, 63 Fla. 316, 323, 58 S 364; 
Farnsworth v. Tampa Electric Co., 62 
Fla, 166, 57 S 2338. 

Ga.—Matthews v. Raleigh, etc., R. 
Go:;' 111 Ga.’ 711; 36 SE 926. 

Ida,—Staab v. Rocky Mountain Bell 
Tel. Co., 23° Ida. 314, 129 P 1078; 
Fleenor Vv. Oregon Short Line R. Co. 
16 Ida. 781, 102 P 897. 

ll.—Heidenreich v. Bremner, 260 
Til, 439, 103 NE 275 [aff 176 Ill. A. 
230]; Ford v. Hine Bros. Co., 237 Tl. 
463, 86 NE 1051; Larsen v. Ward 
Corby Co., 198 111 AS 109; B. Shon- 
inger Co. Vv. Mann, 121 Ill. A. 275 [aff 
219 Ill. 242, 76 NE 354, 3 LRANS 
1097]. 

Ind.—Indianapolis, etc., Tract. Co. 
v. Roach, 192 Ind. 384, 135 NE 334; 
Stroble v. New Albany, 144 Ind. 695, 
42 NE 806; Hichel v. Senhenn, 2 Ind. 
A. 208, 28 NE 198. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 4382; Earl v. Cedar 
Rapids, 126 Iowa 361, 102 NW 140, 
106 AmSR 361; Orr v. Cedar Rapids, 
ete,, at: Co, 94 ‘Iowa 423, 62 NW 851; 
Nelson v. Chicago, etc, Reo 74 
Iowa 576, 35 NW 611. tt 

Kan.—Clark vy. Missouri Pac. heal 
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on the part of 


ligence is fully 


30 


The question | the court.%* 


Co., 115 Kan. 823, 224 P 920; Davis 
v. Holton, 59 Kan, 707, 54 P 1050. 

Ky.—Chesapeake, ete., Rin Co. 
Salyers, 187 Ky. 144, 218 SW 474: 
Monongahela River Cons. Coal, etc., 
a v. Lancaster, 169 Ky. 24, 183 SW 

58. 

Mass.—Griffin v. Taxi Serv. Co., 217 
Mass. 293, 104 NE 838; Hamilton v. 
Boston El. R. Co., 213 Mass. 420, 100 
NE 604; Garland v. Boston El. R. Co., 
210 Mass. 458, 97 NE 97; Brooks v. 
Somerville, 106 Mass. 271. 

Mich.—Campbell v. Haughton El., 
etc., Co., 233 Mich. 157, 206 NW 4983 
Darish v. Scott, 212 Mich. 13:9; 180 
NW 435; Wine v. Newcomb, 203 Mich. 
445, 169 NW 832; Foster v. East Jor- 
dan Lumber Co., 141 Mich. 316, 104 
NW 617; Becker v. Detroit Citizens’ 
St. R. Co., 120 Mich. 580, 80 NW 581. 

Minn.—Stanger v. Thompson, 153 
Minn. 488, 190 NW _ 897; Leonard v. 
Minneapolis, ete, R. Co., 63 Minn. 
489, 65 NW 1084; Erd v. St. Paul, 22 
Minn, 443. 

Miss.—Fulmer vy. Illinois Cent. R. 
Co., 68 Miss. 355, 8 S 517 

Mo.—Thornsberry v. St. Louis, etce., 
R. Co., 178 SW 197; Hall v. Missouri 
Pac. R. Co., 219 Mo. 553, 118 SW 56; 
Hof v. St. Louis Transit Co., 213 Mo. 
445, 111 SW 1166; Dougherty v. Mis- 
souri-R. Co.,.97 Mo.:647, 8 SW 900, 11 
SW 251; Murrel v. Smith, 152 Mo. A. 
95, 133 SW 76; Vaughn iv. Wm.’ J. 
Lemp Brewing Co., 142 Mo. A. 48, 132 
SW 293. 

Nebr.—Burton vy. Lincoln Tract, 
Co., 106 Nebr. 521, 184 NW 73; Frish 
v. Swift, 97 Nebr. 707, 151 NW: 165; 
Smith v. Coon, 89 Nebr. 776, 132 NW 
535; Shirley v. Minden, 84 Nebr. 544, 
121 NW 431; Hair v. Chicago, etc., R. 
Co., 84 Nebr. 398, 121 NW 439, 163 
AmSR 629; Omaha v. Houlihan, 72 
Nebr. 326, 100 NW 415; Omaha, etc., 
R. Co. v. Brady, 39Nebr, 27, 57 NW 767. 

Nev.—Williams Est. Co. v. Nevada 
Wonder Min. Co., 45 Nev. 25, 196 P 


844. 

N. J.—Kramer v. Lehrhoff, 99 Nie. 
L. 47, 122 A 540; New Jersey Express 
Co. v. Nichols, 32 N. J. L. 166 [aff 
SSNS: Te 434, 97 AmD 722]. 

N. Y.—Hamilton v. Niles-Bement- 
Pond ‘Cos. 192) No Y¥.0L79, 84 NE 801s 
McDonald v. Metropolitan St. R. Co., 
167 N. Y. 66, 60 NE 282; Swift v. 
Staten Island R. Co., 123 N. Y. 645, 25 
NE 378; Francis v. New York Steam 
Co., 114 N. Y. 380, 21 NE 988; Con- 
nolly v. Knickerbocker Ice Co., 114 
Nw Nop LOK cu Nd. LOE ey At Ss vOuags 
Weber v. New York Cent., etc. R. 
Co., 58 N. Y. 451; French v. Donald- 
SON, 10,7, INeal Xe 496 Laff. 5 Lans. 293]; 
McGuire v. Interborough Rapid Tran- 
sit Co., 104 App. Div. 105, 98 NYS 316. 

N. C.—Franeck v. Hines, 182 N. C. 
251, 109 SE 21; House v. Seaboard 


Air Line R. Co., 131 N. C. 103, 42 SE. : 


553; Russell v. Carolina Cent. R. Co., 
118 N. C. 1098, 24 SE 512. 

N. D.—Felton v. Midland Continen- 
tal Rv Co} 32) Ni D.,223, 1o55N Ws 233; 
Pyke v. Jamestown, 15 N. D. 157, 107 


NW 359. 
Oh.—MeMurtrie v. Wheeling Tract. 
Co., 107 Oh. St. 107, 140 NE 636; 


Rayland Coal Co. v. McFadden, 90 Oh. 
St. 183, 107 NE 330; West v. Gillette, 


[§ 861] (c) Uncontroverted Evidence. 
there.can be no substantial controversy as to the 
facts and but one reasonable inference or conclu- 
sion can be drawn therefrom,*®® contributory negli- 


[§§ 859-861 


tiff to prove his due care,” the court eannot submit 
to the jury conflicting statements in plaintiff’s own 
testimony which will merely enable them to guess 
at the facts of his due care.** 
the conflicting evidence, plaintiff’s contributory neg- 


If, after eliminating 


established by the other evidence 


in the case, the determination of the issue is for 


22 Oh. Cir, Ct. N. S. 369; Cincinnati 
St. R. Co. v. Meyer, 9 Oh, Dec. (Re- 
print) 256, 11 CincLBul 321; Gold- 
stein v. Klein, 11 OhNPNS 1. 

Okl.—Sallisaw v. Wells, 90 Okl. 78, 
216 P 118; Missouri, etc., R. Co. v. 
Perino, 89 ”Ok1. 136, 214 P 907; Chi- 
cago, éte., R. Co. v. Rogers, 60 Okl. 
249, 159 Pp 1132; Oklahoma Gas, etc., 
Co. v. Lukert, 16 Okl. 397, 84 P "1076: 
Choctaw, etc. . Co. v. Wilker, 16 
Okl. 384, 84 P1086, 3 LRANS 595. 

Or.—Gillilan  v. Portland Crema- 
torium Assoc., 120 Or. 286, 249 P 627; 
Saylor v. Enterprise Biectric Co., 
110 [Or 231,) 2204PsS804;5 223 fee Tae 
Greenwood v. Eastern Oregon Power 
Co., 67 Or. 438, 1386 P 336; Webb-y. 
Heintz, 52 Or. 444, 97 P 753. 
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[a] Reason for rule.—‘“It is con- 
tended in behalf of plaintiff that the 
issue on the question of negligence 
was one of law rather than of fact, 
for the reason that the testimony was 
undisputed. But this position leaves 
out of view the important considera- 
tion that the deductions of fact to 
be drawn from the evidence were 
disputed, The more correct state- 
ment of the rule is that, when the 
facts are undisputed, and the con- 
clusion to be drawn from the facts 
is indisputable, the question may be 
controlled by the court. The parties 
differed widely on the interpretation 
of the evidence. The rule invoked 
by the plaintiff is more adapted, to 
commercial cases than to those of 
negligence. In any case where in- 
tention is to be discovered, exigen- 
cies weighed, or matters of expedi- 
ency considered, although the testi- 
mony may not be conflicting, still 
unless the case is so palpably right 
or wrong that there can be but one 
opinion about’ the case, the question 
is for the jury and not the court. 
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178 SW 797; Ft. Worth, etc., R. Co.-v. 
McCrummen, (Civ. A.) 133 SW 899. 

Utah.—Davis v. Denver, etc., R. Co., 
45 Utah 1, 142 P 705; Lewis v. Rio 
Grande Western R. Co., 40 Utah 483, 
123 P 97; Gibson v. Doyle, 37 Utah 21, 
106 P 512. 

Vt.—Parker v. Smith, 100 Vt. 130, 
135 A 495; Sharby v. Fletcher, 98 Vt. 
273, 127 A 300; Britch v. Sheldon, 94 
Vt. 235, 110 A 7; Doyle v. Melendy, 
83 Vt. 339, 75 A 881; Place v. Grand 
Trunk R. Co., 82 Vt. 42, 71 A 836. 

Va.—Roanoke R., etc., Co. v. Lov- 
ing, 137 Va. 331, 119 SE 82; Payne v. 
Brown, 133 Va. 222, 112 SE 833; 
Southern R. Co. v. Adkins, 119 Va. 
746, 89 SE 847; Chesapeake, etc., R. 
Co. v. Paris, 111 Va. 41, 68 SE 398, 28 
LRANS 773. 

Wash, — Watkins Vv. Interstate 
Coach Co., 145 Wash. 221, 259 P 393; 


NEGLIGENCE 


Romano v. Short Line Stage Co., 142 
Wash. 419, 253 P 657; Goldsby v. Se- 
attle, 115 Wash. 566, 197 P 787; Mas- 
terson y. Lennon, 115 Wash. 305, 197 
P 38; Johnson v. Smith, 114 Wash. 
311, 194 P 997; Walters v. Seattle, 97 
Wash. 657, 167 P 124; Hellan v. Sup- 
ply Laundry Co., 94 Wash. 683, 163 P 
9; Hull v. Davenport, 93 Wash. 16, 
159 P 1072; Norman v. Alaska Coast 
Co., 81 Wash. 64, 142 P 434; Gregg v. 
King County, 80 Wash. 196, 141 P 340, 
AnnCas1916C 135; Williams v. Spo- 
kane, 73 Wash. 237, 131 P 833; Thor- 
ensen v. St. Paul, ete., Lumber Co., 
73 Wash. 99,/131 P 645, 132 P 860; 
Benson v. English Lumber Co., 71 
Wash. 616, 129 P 403; Hillebrant v. 
Manz, 71 Wash. 250, 128 P 892; Olson 
v. Erickson, 53 Wash, 458, 102 P 400; 
Hilgar v. Walla Walla, 50 Wash. 470, 
97 P 498, 19 LRANS 367; Thomson v. 
Issaquah Shingle Co., 43 Wash. 253, 
86 P 588; Williams v. Ballard Lumber 
Co., 41 Wash. 338, 83 P 323. 

W. Va.—Coleman v. Norfolk, etc., 
R. Co.; 100 W. Va.'679, 131 SE 568. 

Wis.—Kuebler v. Klug, 191 Wis. 
259, 210 NW 701; Bowen v. Osceola, 
185 Wis. 11, 200 NW 766; Wappler v. 
Schenck, 178 ‘Wis. 632, 190 NW 555; 
Lyes v. 
175 Wis. 150, 184 NW 780; Friedrich 
v. Boulton, 164 Wis. 526, 159 NW 803; 
Ennis v. M. A. Hanna Dock Co., 148 
Wis. 655, 134 NW 1051; Dougherty v. 
West Superior Iron, etc., Co., 88 Wis. 
343, 60 NW 274. 

Ont.—Wallace v. Grand Trunk R. 
Co., 49 Ont. L. 117, 64 DomLR 75; 
Edgar v. Northern R. Co., 11 Ont. A. 
452; Curry v. Canadian Pae. R. Co., 
17 Ont. 65; Mitchell v. Toronto, etc., 
Radial R. Co., 12 OntWN 249; Burtch 
v. Canadian Pac. R. Co., 8 OntWR 
837; Preston vy. Toronto R. Co., 8 
OntWR 504. 

{a] Drinking liquor and becoming 
intoxicated. Cole v. Searfoss, 49 Ind. 
A. 334, 97 NE 345. 

[b] Falling over skid left on side- 
walk. Shane y. National: Biscuit Co., 
102 App. Div.. 188, 92 NYS 637 [aff 
186 N. Y. 514 mem, 78 NE 1112 mem]. 

{[c] Being mistaken in the woods 
for a deer. Rudd v. Byrnes, 156 Cal. 
636, 105 P 957, 26 LRANS 134, 20 
AnnCas 124. 

[d] Opening door 
shaking wrench from _ stepladder. 
aieor v. Doyle, 37: Utah 21, 106 P 
oO 


[e] Passing a building in the 
process of being wrecked. Grainger 
v. Jeffries, 175 Ky. 716; 194 SW 905. 

{f] Refusal to undergo operation 
to effect a cure of injuries received. 
American Realty Co. v. Thompkins, 
37 App.ads. VCs) 2817 

{g] Walking ahead of hunter 
with a shotgun. Gibson v. Payne, 79 
Or. 101,154 P 422, AnnCas1918C 383. 

{[h] Working in stream polluted 
with poison. McIntyre vy. Hamilton, 
57 Pa. Super. 74. 

40. See supra § 855. 

41. Brooks v. Somerville, 106 

Mass. 271; Swoboda v. Ward, 40 Mich, 
420; Hackford v. New York Cent., 
etc., R. Co., 53) N: Y. 654. 
U. S.—Clarke v. Illinois Cent. 
286 Fed. 915; American Car, 
v. Duke, 218 Fed. 487, 134 
Cary v. Morrison, 129 Fed. 
177, 68 CCA 267, 65 LRA. 659; Dun- 
worth v. Grand Trunk Western R. 
Co., 127 Fed. 307, 62 CCA 225, 

Ala.—Stowers v. Dwight Mfg. Co., 
202 Ala. 252, 80 S 90. 

Ariz.—Calumet, etc., Min. Co, v. 
Gardner, 21 Ariz. 206, 187 P 563. 

Cal.—Murray v. Southern Pac. Co., 
177 “(Calw'l, L269 Pmeribs arnrabes™ iv. 
Western Pac. R. Co.,:173 Cal. 743, 161 


Superior Shipbuilding Co., 


with a jerk, 


[§§ 862-863 


not and ought not to believe that plaintiff was 
acting as an ordinarily prudent person would have 
acted under the circumstances, the question of 
plaintiff ’s contributory negligence is for the court.*? 

[§ 863] (3) Knowledge of Danger in’ General. 


P 750; Moss v. H. R. Boynton Co., 44 
CalsztAsy 47455186 -P* 631% j 

Colo.—Victor vy. Carbis, 59 Colo. 92, 
147 P 381; Denver City Tramway Co. 
be BM ia er gia 21 Colo. A. 478, 121 P 

015. 

Conn.—Bona v. New York, etc., R. 
Co., 88 Conn. 731, 90 A 931; Courtney 
v. Connecticut Co., 87 Conn, 708, 88 A 
te Atwood v. Connecticut Co., 83 A 


Le 

Del.—Du Ross v. Philadelphia, etc., 
R. Co., 28 Del. 467,94 A 766. 

D. C.—Baltimore, ete., R. Co, v. 
Landrigan, 20 App. 135; Dashiell v. 
Washington Market Co., 10 App. 81. 

Ida.—Dale v. Jaeger, 258 P 1081; 
Testo y. Oregon-Washington R., etc., 
Co., 34 Ida. 765, 203 P 1065. 

Ill.—Petro v. Hines, 299 Ill. 236, 132 
NE 462, 18 ALR 1106 [rev 219 Tll. A. 
635]; Austin v. Public Serv. Co., 299 
Ill. 112, 1832 NE 458, 17 ALR 795 [rev 
219 Tll. A. 167]; Hewes v. Chicago, 
ete), Re Cox, 217 JIL -500; 45} NEYO 
[aff 119 Ill, A. 393]; Chicago City R. 
Co. v. Nelson, 215 Ill. 436, 74 NE 458; 
Vastardes v. Chicago, etc., R. Co., 210 
Ill. A. 546; Mikesell v. Chicago, etc., 
R. Co., 164 Ill. A. 209; O’Hern y. Chi- 
cago City R. Co., 151 Ill. A. 208; Mur- 
phy v. Chicago, etc., R. Co., 127 Ill. A. 
446; North Chicago St. R. Co. v. Can- 
field, 118 Ill. A. 353; Pittsburgh, etc., 
R:. Co. v. -O’Donnell, 1178 All. . Ain33ib; 
O’Donnell vy. Chicago, etc., R. Co., 106 
Ts 3AY 28% : 

Ind.—Ackerman v, Pere Marquette 
R. Co., ‘58 Indi. A. 2127 108 NE.144; 
Indianapolis Tract., etc., Co. v. Craw- 
ley, 51 Ind. A. 357, 96 NE 392; Lake 
Shore, etc., R. Co. v. Brown, 41 Ind. 
A. 435, 84 NE 25. ‘ 

Iowa.—Masonholder vy. O’Toote, 203 
Iowa 884, 210 NW 778; Yanaway v. 
Chicago, etc., R. Co., 195 Iowa 86, 190 
NW 21; Whelton y. Chicago, ete., R. 
Co., 189 Iowa 918, 179 NW: 140; Wil- 
liams: v. Chicago,-. ete!,{ Ri Co:, 139 
Jowa 552, 117 NW 956; Mabbott v. 
Illinois Cent. R. Co., 116 Iowa 490, 89 
NW 1076. 

Kan.—Cummings v. Wichita R., 
etec., Co, 68 Kan. 218; 74 P 1104; 

Ky.—Straight Creek Fuel Co, v. 
Mullins, 189 Ky. 661, 225 SW 726; 
Louisville, etc., R. Co. v. Weldon, 165, 
Ky. 654, 177 SW_ 459; Wiley v. Cin- 
cinnati, ete., R. Co., 161 Ky. 305, 170 
SW 652; Conway v. Louisville, etc., 
R. Co., 185 Ky. 229, 119 SW 206, 122 
SW 136. 

Md.—Burns y. Baltimore, 138 Md. 
582, 115 A 111; United R., etc., Co. v. 
Carneal, 110 Md. 211, 72 A 771; Topp 
v. United R., ete., Co., 99 Md. 630, 59 
A 52; Jenkins v. Baltimore, etc., R. 
ey 56 ae 402,.56 A 966. 

inn.—Beier v. Aberdeen Hotel Co,, | 
118 Minn, 237, 136 NW 737 

Miss.—Bridges v. Jackson Electric | 
R., -etc., Co., 86 Miss. 584, 88 S 788. 

Mo.—Anderson v. Missouri Granite, 
ete., Co., 178 SW 737; Nufer v. Metro- 
politan St. R. Co., (A.) 182 Sw 792; 
Hecker v. Chicago, etc, R. Co., 110. 
Mo. A. 162, 84 SW 126; Claybaugh v. 
rey oe Vie Co., 56 Mo, A. 

A ckKown v. abash R, a 
pre A. 585. mcr 

Nebr.—Gartner v. Chicago, ete, 
Co., 114 Nebr. 458, 207 NW 937" 

Nev.—Crosman v. Southern Pac. 
Co., 44 Nev. 286, 194 P 839. 

N. Y.—Baxter v. Auburn, ete., Elec- 
tric R. Co., 190 N. Y. 439, 88 NBM 469: 
Volosko v. Interurban St. R. Cos 196 
N. Y. 206, 82 NE 1090, 15 LRANS 
1117; Lofsten v. Brooklyn Heights R. 
Co., 184 N. Y. 148, 76 NE 1035; Wen= 
dell v. New York Cent., etc., R. Co., $i 
N. Y. 420 [rev 27 Hun 224]; Haley v. 
Earle, 30 N. Y. 208; Wheeler v. Sund= 
strom, etc., Co., 143 App. Div. 499, 128 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 


§§ 863-864] 


Where the evidence is conflicting’? or where differ- 
ent inferences reasonably can be drawn therefrom,** 
whether plaintiff was aware of the danger con- 
fronting him is a question of fact for thie Uy soo 
but where the facts are undisputed*® and only one 
inference can be made therefrom,‘? the court may 
properly rule as to the existence of plaintiff’s 
Even where the fact 
of plaintiff’s knowledge is established by the evi- 
dence, the question whether his act or conduct in 
the light of such knowledge constitutes contribu- 
tory negligence is generally a question of fact for 


knowledge as matter of law.*8 


the jury,*® it being a question of 


NYS 355; Brudie v. Renault-Fréres 
Selling Branch, 138 App. Div. 112, 122 
NYS 963; Murphy v. Stanley Court 
Realty, ete, Co., 211 A’pp. Div. 26, 206 
NYS 663. 

N. D.—Ferm v. Great Northern R. 
Co., 53 N. D. 543, 207 NW 39; Haugo 
v. Great Northern R. Co., 27 N. D. 
268, 145 NW 1053. 

Oh.—Buell v. New York Cent. R. 
Co.; 114 Oh. St. 40, 150 NE 422; 
Loucks v. New York, etc., R. Co., 14 
Oh. A. 320 [aff 102. Oh. St. 164, 132 
NE 849]; Cincinnati, etc., R. Co. v. 
Lohe, 6 Oh. Cir. Ct. N. S. 144, 27 Oh. 
Cir. Ct. 138; Jones v. aes 1 Oh 
S&CP 572, 32 CincLBul 11 

Or.—Olds v. Hines, 95 or. 580, 187 
P 586, 188 P 716. 

Pa.—Joyce v. Baltimore, etc., R. 
Co., 230 Pa. 1, 79 A 171; Fetterman v. 
Rush Tp., 28 Pa. Super. Meteo ele bony, 
Herr, 16 Pa. Dist. 667. 

R. I.—Lebeau v. Dyerville Mfg. Co., 
26 oR. 1.93457: A 1092! 

S. D.—Buboltz v. Chicago, etc., R. 
€o., 47 S. D. 512, 199 NW 782. 

Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864; Schaff v. Bourland, 
(Civ. A.) 266 Sw 843; Frias v. Gal- 
veston, etc., R. Co., (Civ. A.) 266 SW 
547; Shawver v. American R. Express 
Co., (Civ. A.) 236 SW 800; Beaty v. 
Missouri, eter kes Coy, (Civ. Pe bal 
SW 450 [writ of error den 108 Tex. 
82,185 SW 298]; St.’ Louis, etc., R. 
Co. v. West, (Civ. A.) 174. SW 287; 
International, etc., R. Co; v. McCrary, 
63 Tex. Civ. A. ‘ft 131 SW 1162. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860; Stegell 
v. Salt Lake, etc., R. Co., 50 Utah 139, 
167 P 237; Oswald v. Utah Light, etc., 
€o:; 39 Utah 245, 117 P 46; Johnson 
v. Rio Grande, etc., R. Co., 19 Utah 
77, 57 P 17. 

lvash — Beckwith v. Spokane Inter- 
national R. Co., 120 Wash. 91, 206 P 
921; Lombardi v. Bates, etc., ‘Constr. 
Co., 88 Wash. 248, 152 P 1025; Arm- 
strong Vv. Spokane, (oR Loa el Rt Co., 1a 
Wash; 624, 129 P 379; Brown vy. 
Northern Pac. R. Co., 44 "Wash. 1, 86 
P 1053; Williams v. ‘Ballard Lumber 
Co., 41 ‘Wash. 338, 83 P 323. 

W. Va.—Krodel vy. Baltimore, etc., 
R. Co., 99 W. Va. 374, 128 SE 824. 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417; Vetter 
Vv: ‘Southern Wisconsin R. Co., 140 
Wis. 296, 122 NW 781. 

Ont.—Cooledge v. Toronto R. Co., 
10 OntWR 739. 

[a] Falling into hole when at- 
tempting to enter a hotel which was 
in the middle of a street in the proc- 
ess of being moved. Lombardi v. 
Bates, etc., Constr. Co., 88 Wash. 243, 
152 P 1025. 

43. See supra § 860. 

44. See supra § 862. 

45. Fitzpatrick v. Cinitis, (Conn.) 
139 A 6389; Otis El. Co. v. Wilson, 147 
Ky. 676, 145 SW 391; Kambour v. 
Boston, 'etc., 1 CO,; 77 N. #H, 33, 86 
A 624, 45 LRANS 1188. 

Conflicting evidence see supra § 860. 

Inferences from evidence see supra 


§ 862. 
See supra § 861. 
See supra § 862. 
48. Shields v. New York Cent., 
etc., R. pee 183. N.. Y.. 657, 30, NE 596. 
49. $.—Smith v. Day, 100 Fed. 


NEGLIGENCE. 


one 
possible.®°° 


law where only | sion.®3 
244, 40- CCA 366, 49 LRA 108 [rev 86 
Fed, 62]. 

D,. C.—Washington Gas Light Co. 
v. Wekloff, 7 App. 372. 

Ky.—lIllinois Cent. R. Co. v. Cash, 
221 Ky. 655, 299 SW 590. 

Mich.—Breeze vy. Powers, 80 Mich. 
172, 45 NW 138 

Mo.—Young v. Waters- FRESE Oil 
Co., 185 Mo. 634, 84 SW 9 

N: Y.— Morrissey we i fae 67 App. 
Div. 189, 73 NYS 673 

N. C.—Harvell v. Weldon Lumber 
Co., 154 N. C. 254, 70 SE 389. 

Ox. —Connally v. Woods, 39 Okl. 
186, 134 P 869. 

Pa.—Glen v. Pittsburgh R. Co., 234 
Paseo. So AC LOL, 

Wash.—Polk v. Spokane Interstate 
Fair, 73 Wash. 610, 132 P 401; Smith 
v. Dow, 43 Wash. 407, 86 P 555. 

Ont.—Maw v. King, 8 Ont. A. 248; 
Seriver v. Lowe, 32 Ont. 290; Curry 
Vy. Canadian, Pac. Ri. Co.,.17 Ont. 65. 

[a] Crossing trench which plain- 
tiff knew about. Maw y. King, 8 Ont. 
A. 248, 

[b] Explosion from lighting a 
match, Washington Gas Light Co. v. 
Hekloff, 7 App. (D..C.) 372. 

[ec] ‘palling into hole which plain- 
tiff, some little time before the acci- 
dent, had seen. Scriver v. Lowe, 32 
Ont. 290. 

[d] Leaving horses in stable with 
knowledge of the danger of fire. Polk 
v. Spokane Interstate Fair, 73 Wash. 
610, 132 P 401. 

[e] Walking along path on edge 
of embankment and falling over it, 
although plaintiff knew of the dan- 
ger. Connally v. Woods, 89 Okl, 186, 
134 P 869. 

50.. Reynolds v. Los Angeles Gas, 
ete}, Co:, 162°Cal. 327, 122’ P 962, 39 
LRANS 896, AnnCas1913D 34. 

51. See supra § 863. 

52. Palmer v. Dearing, 93 N. Y. 7. 

53, Ark.—Bulman Furniture Co. v. 
Schinuck, 175 Ark. 442, 299 SW 765; 
Heller y. White, 173 Ark. 885, 293 SW 

17. 

Cal.—Little v. Yanagisawa, 70 Cal. 
A303, 280 Pb 80", 

Ill.—O’Rourke vy. Sproul, 241 Mil. 
576, 89 NE 663; Pauckner v. Wakem, 
231 Ill. 276, 83 NE 202, 14 LRANS 
1118; Swift v. O’Brien, 127 Ill. A. 26. 

Mass.—Blease v. Webber, 232 Mass. 
165, 122 NE 192; McCarthy v. Morse, 
197 Mass. 332, 83 NE 1109. 

Mich.—Wood y. Brennan Truck Co., 
227 Mich. 545, 198 NW 850; Richter 
v. Harper, 95 Mich, 221, 54 NW 768; 
Foley v. Riverside Storage, etc., Co., 
85 Mich. 7, 48 NW 154. 

Mo.—Beckermann Vainden che | Orta 
kamp Jewelry Co., 175 Mo. A. 279, 157 
SW 855. 

N. H.—Sevigny v. J. Spaulding, 
etc., Co., 81 N.H, 311,125 A 262. 

N. Y.—Sackheim v. Pigueron, 215 
N. Y. 62, 109 NE 109; Hoes v. Edison 
Gen. Electric Co., 161 N. Y. 35, 55 NE 
285; Clark v. Trayer, 205 App. Div. 
206, 200 NYS 52 [aff 2387. N. Y. 544 
mem, 143 NE 736 mem]; Kleffmann 
v..Dry, Dock, ete., R..Co., 104 App. 
Div. 416, 93 NYS 741; Boyle v. Deg- 
non-McLean Constr. Co., 47 App. Div. 
311, 61 NYS 1043 [app dism 163 ING 
591 mem, 57 NE 1104 mem4]. 

Oh. —Oyler vy. Stokes, 16 Oh. A, 427. 

Or.—Dippold v. Cathlamet Timber 


inference from the evidence 


f45.C.3.] 1809. 


is reasonably 


[§ 864] (4) Duty To Observe Defects, and Pre- 
cautions against Known Dangers. 
knowledge of a dangerous situation or impending 
danger from which a person of ordinary intelli- 
gence might reasonably apprehend injury generally 
imposes upon one greater. care and caution in ap- 
proaching it,5t it is still for the jury to determine 
the degree of care required,®? and whether or not 
plaintiff is chargeable with contributory negligence 
in the light of the precautions taken or their omis- 
It is only where the facts are established 


While previous 


Co, 111" Or! 1995 225" P20 2) 

Pa.—Craig v. Riter Conley Mfg. 
Co., 272 Pa. 219, 116 A 167; Lohman 
v. McManus, 23° Pa. Co. 497. 

Tenn._—Dedman _ v. Dedman, 155 
Tenn. 241, 291 SW 449. 

Wis.—Glick v. Baer, 186 Wis. 268, 
201 NW 752; Lyes v. Superior Ship- 
building Co., 175 Wis. 150, 184 NW 
780; Brown v. Brooks, 85 Wis. 290, 55 
NW 395, 21 LRA 255. 

{a] Failure to take precautions as 
contributory negligence: (1) Car in- 
spector’s failure to keep lookout for 
moving car during switching opera- 
tions. Arens v. Chicago Junction R. 
Co.,-159 Ill. A. 427. (2)? Civil- engineer 
making measurements in _ public 
sewer, and while doing so standing 
on sill where he was struck by 
bucket carrying earth. Brown vv. 
Nawn, 195 Mass. 161, 80 NE 791. (3) 
Customer falling from balcony of de- 
fendant lumber company’s building 
because of defective guard rail. 
Sefler v. Vanderbeck, 88 N. J. In 636, 
96 A 1009. (4) Customer in store 
carrying packages, making it more 
difficult to see defects in floor. Mark- 
man v. Fred P. Bell Stores Co., 285 
Pa. 378, 132 A 178, 43 ALR 862. (5) 
Customer passing through open area- 
way of which she had knowledge, and 
falling through opening. Bender v. 
Weber, 138 Mo, A. 537, 121 SW 385. 
(6) Driving over trench in highway 
known to. plaintiff. Maw v. King, 8 
Ont. A. 248. (7) Employee going to 
work over runway of moving crane, 
unable to escape as soon as he saw 
its approach. Brown v. American 
Steel Foundries, 272 Pa. 231, 116 A 
546. (8) Employee of telephone com- 
pany coming in contact with an elec- 
trically charged iron peg in telegraph 
pole. Gentzkow v. Portland R. Co., 
54 Or. 114, 102 P 614, 135 AmSR 821. 
(9) Exposing oneself to known dan- 
ger in putting out prairie fire started 
by defendant railroad. Wilson v. 
Northern’ Pac R. Co., 30 N. D456, 
153. NW 429, LRAI1915R 991. (10) 
Failure of guest in automobile to 
warn driver of approaching street 


car... Slee v. Neller, 226 Mich. 551, 197 
NW _ 530. (11) Failure of railroad 
switchman to _ investigate private 


switch yard with which he was not 
familiar. Smith v. New England Cot- 
ton Yarn Co., 225 Mass, 287, 114 NE 
353. (12) Failure of workman to ex- 
amine whether every iron beam under 
which he was working was bolted. 
Bethlehem Steel Co. v. Variety Iron, 
ete;,: (Co. 7139, Mid. 3813). 1Ib PA S69: aoa 
ALR 1021. (13) Failure to disregard 
rope barrier around building from the 
roof of which snow and ice were be- 
ing dislodged. Gordon v. Wisconsin 
Nat. Bank, 170 Wis. 582, 176 NW 465. 
(14) Failure to stop in approaching 
elevator opening in order to see 
whether elevator was there. Beal- 
Doyle Dry Goods Co. v. Carr, 85 Ark. 
479, 108 SW 1058, 14 AnnCas 48. (15) 
Falling through trapdoor opening 
after plaintiff had shut it and some 
one else had opened it without plain- 
tiff’'s knowledge. Kappertz v. Jersey- 
man, 98 N. J. L. 836, 121 A 718. (16) 
Ferryman knowing ‘general construc- 
tion of wharf made of floats, falling 
through open space which at night 
was in shadow of a pile. Harris v. 


1310 [45 C.J.] 


by undisputed evidence’ and where only one in- 
ference can reasonably be drawn therefrom®® that 
this question becomes one of law for the court.°° 
In the absence of plaintiff’s actual knowledge of 
the danger, whether he should have known and 
whether his failure to observe conditions consti- 
tuted contributory negligence on his part are gen- 
erally questions of fact for the jury,°” they being 
questions of law only where the evidence is undis- 
puted and clearly establishes plaintiff’s contributory 


negligence®® or the contrary.°® 


Bremerton, 85 Wash. 64, 147 P 638, 
AnnCas1916C 160. (17) -Guest’ in 
clubhouse walking over platform 
known by her to be in bad condition, 
and falling through hole of which she 
was ignorant. Alaska Treadwell Gold 
Min. Co. v. Mugford, 270 Fed. 753. 
(18) Guest’s failure to check speed of 
automobile. Buchman gy. Reynolds, 
(CN, J. Sup.) 127 A 330. (19) Keeping 
horses in stable which plaintiff knew 
was subject to a fire hazard. Polk v. 
Spokane Interstate Fair, 73 _ Wash. 
610, 132 P 401. (20) Locomotive en- 
gineer alighting from engine in dark 
without using torch. Turner v. Rob- 
bins, 276 Pa. 319, 120 A 274. (21) 
Passing chute through which mate- 
rial from wrecked building was 
thrown while guard stationed to warn 
people was busy talking to some one 
else. Grainger v. Jeffries, 175 Ky. 
716, 194 SW 905. (22) Peddler walk- 
ing through dark hall of tenement 
and stumbling over baby carriage. 
Katz v. Strauss, 199 NYS 687. (23) 
Purchaser of coal loading it from the 
pile in coal yard contrary to instruc- 
tions. Frankfort El. Coal Co, v, Wil- 
liamson, 191 Ky. 674, 281 SW 241. 
(24) Purchaser of gasoline stove not 
heeding printed directions as to pres- 
sure. Coakley v. Prentiss-Wabers 
Stove Co., 182 Wis. 94, 195 NW 388. 
(25) Standing on girder engaged in 
work with knowledge of moving 
erane, but failing to observe its ap- 
proach. Craig v. Riter Conley Mfg. 
Go, 272, Ba..219,, 116, A 167; (26) 
Being thrown from wagon while 
steadying a stove on crossing rail- 
road track. Quanah, etc., R. Co. v. 
McWhorter, (Tex. Civ. A.) 136 SW 
1162. (27) Traveler allowing his at- 
tention to be diverted from defect in 
entrance of. building of which_he 
knew. Hommel v. Badger State Inv. 
Co., 166 Wis. 235, 165 NW 20. (28) 
Workman working under bay window 
filled with sacks of plaster, his 
knowledge of the sacks being proved, 
but not his knowledge of the strength 
of the structure. Schneider v. C. H. 
Little Co., 200 Mich. 361, 166 NW 912. 

54, See supra § 861. 

55. See supra § 862. 

56. See *cases infra this note; and 
supra § 861. 

[a] Contributory negligence for 
the court: (1) _Brakeman riding on 
side of car with back toward the way 
he was going and into a known dan- 
gerous place. Flansberg v. Heywood 
Bros., etc., Co., 199 Mass, 410, 85 NE 
537. (2) Failure of pedestrian cross- 
ing street between crosswalks to look 
again, after looking once, before step- 
ping into the street. Moss v. BR: 
Boynton Co., 44 Cal. A. 474, 186 P 631. 
(3) Workman on insecure roof taking 
no precautions in descending after 
peing warned. Libbey Glass Co. v. 
Gronau, 116 Oh. St. 404, 156 NE 50 

57. Ala.—Nashville, etc, R. 
Blackwell, 201 Ala. 657, 79 S 129. 

Cal.—Muller v. Hale, 138 Cal. 163, 
71 P 81; Brinkworth v. ‘Sam Seelig 
Co., 51 Cal. A. 668, 197 P 427; Fildew 
vy. Shattuck, etc., Warehouse Co., 39 
@al. A. 42, 177 P* 866. 

Colo.—Colorado Mortg., etc., Co, v. 
Rees, 21 Colo. 435, 42 P 42. 

Tll.—Guianios v. De Camp Coal Min. 
Co., 242 Ill. 278, 89 NE 1003 [aff 147 
Tll. A. 243]; Grandt v. Chicago, etce., 
R. Co., 195 11]. A. 187; Fisher v. Cook, 


0. 
Vv. 


NEGLIGENCE 


ter of law.®° 
jury.* 


jury.®” 
26 th A. 621 [aff 125 Ill. 280, 17 NB 
763]. 

Iowa.—Mangan v. Des Moines City 
R. Co., 200 Iowa 597, 203 NW 705, 41 
ALR 368; Eaton y, Elman, 192 Iowa 
719, 185 NW 601. 

Ky.—Kentucky Wagon Mfg. Co. v. 
Duganics, 113 SW 128. 

Mass.—Goldstein v. Slutsky, 254 
Mass. 501, 150 NE 326; Judson v. 
American R. Express Co., 242 Mass. 
269, 136 NE 103; Sleeper v, Park, 232 
Mass. 292, 122 NE 315; Fennell v. 
Peterson, 225 Mass. 598, 114 NE 744; 
McGrath vy. American Express. Co., 
219 Mass, 314, 106 NE 855; Marston 
v. Reynolds, 211 Mass. 590, 98 NE 
601; McDermott v. Sallaway, 198 
Mass. 517, 85 NE 422, 21 LRANS 456; 
Hendricken v. Meadows, 154 Mass. 
599, 28 NE 1054. 

Mich.—McCrum v. Weil, 125 Mich. 
297, 84 NW 282; Pelton v. Schmidt, 
104 Mich. 345, 62 NW 552, 53 AmSR 
462; Engel v. Smith, 82 Mich. 1, 46 
NW 21, 21 AmSR 549. 

Mont.—Montague vy. 38 
Mont, 376, 99 P 1063. 

N. H.—Chickering vy. Thompson, 76 
N. H. 311, 82 A 839. 

N. J.—Fort v. Reid Ice Cream Co., 
98 Ne Js, du. 5D9, 119A 63:8. 

N. Y.—Clancy vy. Byrne, 56 N. Y. 
129, 15 AmR 391 [rev 65 Barb. 344]; 
Ternay v. Ward Baking Co., 167 NYS 
562; Jones vy. Charles H. Sagar Co., 
14 NYS, 57. 

Pa.— Brown v. American Steel 
Foundries, 272 Pa. 231, 116 A 546; 
Robb v. Niles-Bement-Pond Co., Inc., 
269. Pa. 298, 112 A 459; Ackley v. 
Bradford Tp., 32 Pa. Super, 487. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 143 Tenn. 312, 226 SW 225. 

W. Va.—tLindsey v. Bluefield Prod- 
ce etc.;, Co... 94.W. Vay 11851129 Sy 

iM 

Wis.—kKarsteadt. v. Phillip Gross 
Hardware, etc., Co., 179 Wis. 110, 190 
NW 844. 

Newfoundl.—Crane v. 
Newfoundl. 549. 

[a] Fadlure to observe piece of 
glass in loaf of bread. Ternay v. 
Ward Baking Co., 167 NYS 562. 

[b] Iceman delivering ice step- 
ping into pool of oil. Robb v. Niles- 


Hanson, 


Murray, 8 


Bement-Pond Co., Inc., 269 Pa. 298, 
112 Aw459. 
[c] Man delivering coal failing to 


see hole in cellar floor. Eaton v. El- 
man, 192 Iowa 719, 185 NW 601. 

{d] Tripping over a stake driven 
into ground near highway. Chicker- 


we v. Thompson, 76 N. H. 311, 82 A 
00 . 
58. Reynolds v. Los Angeles Gas, 


etc., Co., 162 Cal. 327; 122 P 962, 39 
LRANS 896, AnnCas1913D 34, 

59. Reynolds vy. Los Angeles Gas, 
etc., Co. supra. 

60. See cases infra note 61. 
also supra 517. 
.—Omaha Water ‘Co.. v. 


See 


Schamel, 147 Fed. 502, 78 CCA 68. 
Ala.—Republic Iron, ete. Co. v. 
Fuller, 6 Ala. A. 448, 60 S 475, 
Ark St." Louls, “'éte..° (Re Co..: Vv. 


Hichelman, 118 Ark. 36, 175 SW 388. 
Cal.—Hoff v. Los Angeles-Pac. Co., 
158 Cal. 596, 112 P 53; Vietti v. Hines, 
48 Cal, A. 266, 192 P 80; Hagenah vy. 
Bidwell, 46 Cal, A. 556, 189 P 799. 
Colo.—Janeskie v. Kaib, 76 Colo. 


.148, 230 P 392. 


Ga.—Southern R. Co. v. Crabb, 10 


[§§ 864-866 


[§ 865] (5) Acts in Emergencies—(a) In General. 
Failure to exercise the greatest prudence or the 
most exact judgment in a sudden emergency does 
not charge one with contributory negligence as mat- 
The question is one of fact for the 


[§ 866] (b) Danger Incurred To Save Life or 
Property. Whether a person is guilty of contribu- 
tory negligence in rushing into a place of danger 
to save the life of another is a question for the 
Plaintiff’s contributory negligence is also a 


Ga. A. 559, 73 SE 859. 

Ill.—Loescher v. Consolidated Coal 
Co., 259 Ill. 126, 102 NE 196 [aff 173 
Ill. A. 526]; Jensen v. East St. Louis 
R. Co., 202 fil. A. 583; Douglas v. Wa- 
bash R. Co., 149 Ill. A. 612; Illinois 
Steel Co. v. Ziemkowski, 123 Ill. A. 
285 [aff 220 Ill. 324, 77 NE 190, 4 
LRANS 1161]. 

Ind.—Michigan City v. Werner, 186 
Ind. 149, 114. NE 636; Lake Shore, etc., 
R. Co. v. Myers, 52 Ind. A. 59, 98 NE 
654, 100 NE 313. 

Ilowa.—Harrigan v. Interurban R. 
Co., 167 Iowa 679, 149 NW 895; Kin- 
sey v. Norman Mfg. Co., 154 Iowa 
705, 185 NW 394; Kern v. Des Moines 
City R. Co., 141 Iowa 620, 118 NW 
451; Burger v. Omaha, etc., R. Co., 
a7 Iowa 645, 117 NW 35, 130 AmSR 


Kan.—McCallion v. Missouri Pac. 
ria 74 Kan. 785, 88 P 50,9 LRANS 
Ky.—Lewis v. Louisville R. Co., 203 
Ky. 655, 262 SW 1095. 
Me.—Blair v. Lewiston, ete., R. Co., 
110 Me, 235, 85 A 792. 
Mass.—Linnehan vy. Sampson, 126 
Mass. 506, 30 AmR 692. 
Mich.—Schnurr v. Detroit United 
R. Co., 222 Mich. 591, 193 NW 772; 
Weitzel v. Detroit United R. Co., 186 
Mich. 7, 152 NW 931, 153 NW 831. 
Mo.—Wilson’v. United R. Cos., 181 
SW 19; Butts v. Gaar-Scott, 164 Mo. 
A. 307, 145 SW 120; Byars v. Wabash 
R. Co., 161 Mo. A. 692, 141 SW. 926. 
N. J.—Barry v. Borden Farm Prod- 
eae ie N, a L. 106,,125 A 37; 
eston v. Pennsylvania R. Co., 74.N. 
J. L. 484, 65 A 1015. et 
N. Y.—La Goy v. Director Gen. of 
Railroads, 191 App. Div. 680, 181 NYS 
842 [rev on other grounds 231 N. Y. 
191, 131 NE 886]; Wright v. Boller, 3 
ee 742 [aff 123 N. Y. 630, 25 NB 
N. D.—Wilson vy. Northern Pac. R 
Co., 30 N. D. 456, 153 NW 429, LRA 
1915 991. 1 Le 
Oh.—Dayton, etce., 
og well, 17 Oh. A. 298 
a.—Knepp v. Baltimore, etc., R. 
+o pee a Sad LOR tt 636; Stoughton 
Mv. anufacturers’ atural 
159 Pa. 64, 28 A 227, Sa8 ge 


Tracts) Oo. lev. 


Tex.—Galveston, etc, R. (on 
Cook, (Civ. A.) 214 SW’ 539, ak 
Wash.—Luther v, Pacific Fruit, 


etc.,, Co., 143 Wash. 308, 255 P 365: 
Carlson v. Herbert, 118 Wash. 82, 203 
P 30; Hellan y. Supply Laundry’ Go, 
94 Wash. 683, 163 P 9; Olson v. Brick. 
son, 53 Wash. 458, 102 P 400. 

W. Va.—Harrison Engineering, etc. 
Co. v. Director Gen. of Railroads, 86 
Ta vaste AE ages) 355; Roberts v. 

altimore, etc., R. Co., 72 W. Via. 
ae 357, ; is Wa eaD: 

a] Jumping from window i 
fire. Omaha Water Co. y. Sthamal, 
147 Fed. 502, 78 CCA 68. ; 

{b] Overexertion in putting out a 
prairie fire started by defendant. 
Wilson vy. Northern Pac. R, Co, 30 
By D. 456, 1583 NW 429, LRA1915& 
_{c] Trying to escape from defec- 
tive acetylene gas plant after discov- 
ering danger. Kinsey v. Norman 
Mfg. Co., 154 Iowa 705, 135, NW 394. 

62. Md.—State vy. Baltimore, 141 
Md. 344, 118 A 753, 

Mass.-—Dixon v. New York, etc., R. 
Co., 207 Mass. 126, 92 NE 1030. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ilps? 


§§ 866-868] 


question for the jury where an attempt is made to 
rescue property from injury,®* although plaintiff is 
not allowed in law to take so great risk to save 
property as to save human life,** and the case will 
be more readily withdrawn from the jury on this 
issue when danger to property only is involved.* 

[§ 867] (6) Subsequent Negligence Aggravating 
Injury. Whether plaintiff, after being injured, used 
due diligence in determining whether medical aid 
was required, and acted as a prudent man should 
under the circumstances, is usually a question for 
the jury.®* .The issue whether or not plaintiff was 
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guilty of contributory negligence in not following 
a prescribed treatment should not be submitted to 
the jury merely on testimony of a physician that 
such treatment would have been beneficial if plain- 
tiff had followed it, in the absence of evidence 
tending to show that he had not followed it.67 

[§ 868] (7) Persons under Disability—(a) Chil- 
dren. Whether a child has sufficient capacity to 
understand the danger involved in a certain act, so 
as to charge him with contributory negligence, is 
ordinarily a question for the jury.*® The age of the 
child, when in dispute, is itself a question of fact 


Minn.—Perpich v. Leetonia Min. 
Co., 118 Minn. 508, 137 NW 12. 

Mont. —Bracey v. Northwestern 
Impr. Co., 41 Mont. 338, 109 P 706, 
137 AmSR 738. 

N. Y.—Wagner v. International R. 
©0. 232 No Y..176, 183 IN '437, 219 
ALR 1; Eckert v. Long Island R. Co., 
43 N. Y. 502, 8 AmR 721; Laufer v. 
Shapiro, 210 App. Div. 436, 206 NYS 
189: Hollaran v. New York, 168 App. 
Div. 469, 158 NYS 447; Manzella v. 
Rochester R. Co., 105 App. Div. 12, 93 


NYS 457. 
Tex.—Texas, etc., R., Co, v. Scar- 
borough, (Civ. A.) 104 SW 408 [aff 


101 Tex. 436, 108 SW 804]. 

[a] Removing live wire to remove 
danger from children. State y. Balti- 
more, 141 Md. 344, 118 A 753. 

[b] Running into darkened hall- 
way in response to cry of distress. 
Laufer v, Shapiro, 210 App. Div. 436, 
206 NYS 189. : 

[ec] Stopping horses running away 
down a crowded street. Hollaran_v. 
New York, 168 App. Div. 469, 153 NYS 
447. 

63. Wardrop v. Santi Moving, etc., 
Go., 233, N.Y. 227, 135 NE 272. 

64 See supra §§ 520, 521. 

65. Eversole v. Wabash R. Co., 249 
Mo. 523, 155 SW 419. 


66. American Realty Co. v. Thomp- 
87; Toledo, etc., 


kins, 37 App. (D. C.) : 
R. Co. v. Eddy, 72 Ill. 138; Sullivan v. 
Tioga R. Co., 112 N. Y. 643, 20 NE 
569, 8 AmSR 793 [aff 44 Hun 304, 7 


NYSt 627, 12 NYCivProc 301]; Mor- 


rison Vv. Long Island R. Co., 3 App. 
Div. 205, 38 NYS 393. 


[a] Amputation of limb.—It is 


not contributory negligence as matter 


of law for a person who has been in- 


jured by the negligence of another to 


reject the advice of a physician and 
refuse to submit to the amputation 


of a limb. Sullivan v. Tioga R. Co., 


112 N. Y. 643, 20 NE 569, 8 AmSR 


793 [aff 44 Hun 304, 7 NYSt 627, 12 
NYCivProc 301]. 


67. Gulf, etc., R. Co, v. McManne- 


witz, 70 Tex. 738, 8 SW 66. 
Ga.—Savannah, etc., R. Co. v. 


68. 
Smith, 93 Ga. 742, 21 SE 157; Wynn 


v. City, etc., R. Co., 91 Ga. 344, 17 SE 


649; Central R., etc., Co. v. Rylee, 87 
Ga. 491, 13 SE 584, 18 LRA 634. 
Tll.—Chicago, etc., R. Co. v. Becker, 


76 Ill. 25; Atchison, etc, R. Co. v. 
Roemer, 59 Ill. A. 93. : 
Towa. — Edgington v. Burlington, 


etc., R. Co., 116 Iowa 410, 90 NW 95, 
57 LRA 561. 


Kan.—Biggs v. Consolidated Barb 
Wire Co., 62 Kan. 492, 63 P 740. 

Ky.—Kentucky Cent. R. Co. v, Gas- 
tineau, 83 Ky. 119. 

Mo.—Ridenhour v. Kansas_ City 
Cable R. Co., 102 Mo. 270, 13 SW 889, 
14 SW 760. 

N. Y.—Camardo v. New York State 
R. Cos., 247 N. Y. 111, 159 NE 879. 

Oh.—Ludtke v. Lake Shore, etc., 
R.’Co., 24 Oh: Cir. Ct. 120. 

s, G@—Morrow v. Gaffney Mfg. Co., 


70S. C. 242, 49 SE 573; Bridger v. 
Asheville, etc. RB. Co., 25S. °C. 24. 
Mare ote lOUuls! CCC, 15 kes CO is 


Shiflet, 58 SW 945; Avey v. Galves- 
ton, etc., R. Co., 17 SW 31; Cook vy. 
Houston Direct Nav. Co., 76 Tex. 353, 
13 SW 475, 18 AmSR 52; Houston, 
ete., R. Co. v. Simpson, 60 Tex. 103; 
Beaumont Iron Works v. Duron, (Civ. 
A.) 297 Sw 1075. : 


Va.—Morris v..Peyton, 148 Va. 812, 
139 SE 500. 

Wis.—Holdridge v. Mendenhall, 108 
Wis. 1, 83 NW 1109, 81 AmSR 871. 

[a] Two years and one month.— 
Galveston, etc., R. Co. v. Olds, (Tex. 
Civ. A.) 112 SW 787. 

[b] Three years.—United R., etc., 
Co. v. Carneal; 110 Md. 211, 72 A 771. 

[c] Three and one-half years.— 
Zwirn v. Joline, 122 NYS 2381. 

[d] Four years—kKarp vy. Barton, 
164 Mo. A. 389, 144 SW 1111; Mangam 
v. Brooklyn City R. Co., 38 N. Y. 455, 


98 AmD 6€ [aff 36 Barb. 230]. % 


[e] Five years.—Charves v. San 
Francisco-Oakland Terminal R. Co., 
44 Cal, A. 221, 186 P 154; Brown v. 
Page, 98 Conn. 141, 119 A 44; Lee v. 
Van Buren, etc., Bill Posting Co., 190 
App. Div. 742, 180 NYS 295; Batchelor 
v. Degnon, etce., Impr. Co., 131 App. 
Div. - £36; 115 NYS! 93. 

{f] Between five and six years.— 
(1) Five years and three months. 
Grant v. Bangor R., etc., Co., 109 Me. 
133,°83 A 121, (2) Five and one- 
haif years. Brinilson vy. Chicago, etc., 
R. Co., 144 Wis. 614, 129 NW 664, 32 
LRANS 359. (3) Five years and ten 
months. Hammond, etc., Electric St. 
R. Co. v. Blockie, 40 Ind. A. 497, 82 
NE 541. 

[ge] Nearly six years.—Cosgrove 
Ca ava 49 N.Y: 1 $2552) TOs" Ame 


[h] Under six years.—dAltieri v. 
Public Serv. R. Co., 101:N. J. L. 241, 
128 A 547. 

{i] Six years.—(1) In general. 
Duff v. Husted, 95 Conn. 206, 111 A 
186; Miller v. Flash Chemical Co., 230 
Mass, 419, 119 NE 702; Triay v. Rich- 
ard Carvel Co., 172 App. Div. 615, 158 
NYS 739; Goldberg v. Graham, 146 
App. Div. 501, 131 NYS 681; Specht v. 
Waterbury Co., 70 Misc. 404,127 NYS 
137; Howard y. Tacoma School Dist. 
No. 10, 88 Wash. 167, 152 P 1004, Ann 
Cas1917D 792. (2) When there is evi- 
dence to rebut the presumption of 
noncapacity. Wells v. McNutt, 136 
Tenn. 274, 189 SW 3865. 

[ij] Between six and seven years. 
—(1) Little over six years. Pittel 
v. Burkhard, 121 App. Div. 571, 106 
NYS 245; Scherer v. Wood, 19 Oh. A. 
381. (2) Six years and one month. 
Kenner v. Rader, 170 NYS 957. (3) 
Six years and eight months. Jorgen- 
son y. Crane, 92 Wash. 642, 159 P 796. 
(4) Six years and nine months. John- 
son v. Rutland R. Co., 93 Vt. 132, 106 
A 682. (5) Six years and ten months, 
Barger v. Bissell, 188 Mich, 366, 154 
NW 107. 

[1] Less than seven years. — 
Schmidt yv. Riess, 186 Wis. 574, 203 
NW 362. 

{m] Seven years.—(1) In general. 
Panama, etc., s’Covtv, Pigott, 254 
U. S. 552,°41 SCt 199, 65 L. ed: 400; 
Brie R. Co. v. Hilt, 246 Fed. 800 [rev 
on other grounds 247 U. S. 97, 88 SCt 
485, 67 L. ed. 1008]; Chernov. -. 
Blakeslee, 95 Conn, 617, 111 A 908; 
Ashbach v. Iowa Tel. Co., 165 Iowa 
473, 146 NW 441; Bellamy v. Kansas 


City R. Cos., 108 Kan. 708, 196 P 1104; 
Parsons v, E. I. Du Pont de Nemours 
Powder Co., 


198 Mich. 409, 164 NW 


413; O’Leary v. Michigan State Tel 


Co., 146 Mich. 243, 109 NW 434; Con- 
way v. Monidah Trust, 47 Mont. 269, 
132 P 26, LRA1915E 500; Connolly v. 
Knickerbocker Ice Co., 114 N. Y. 104, 


21 NE 101, 11 AmSR 617; Penny v. 
Rochester R. Co., 7 App. Div. 595, 40 
NYS 172 [aff 154 N. Y. 770 mem, 49 
NE 1101 mem]; Kitchell v. Brooklyn 
Heights R. Co., 6 App. Div. 99, 39 
NYS 741; Citizens’ Electric Light, 
etes, Co, -v.! Bell,*5,"Oh.Cirs CE ane |S. 
321, 26 Oh. Cir. Ct. 691 [aff 70 Oh. St. 
482 mem, 72 NE 1155 mem]; Charles 
v. El Paso Electric’ R’ Co., (Tex. 
Commn. A.) 254 SW 1094: Gulf, ete, 
R. Co. v. Coleman, 51 Tex. Civ. A. 415, 
112 SW 690. (2) About seven years. 
Richard Guthmann Transfer Co. v. 
McGuire, 138 Ill. A. 162 [aff 234 Ill. 
125, 84 NE 723]. 

[n] Between seven and eight 
years.—(1) In general. Burns v. F. 
Knight & Son Corp., 213 Mass. 510, 
100 NE 618; Missouri, etc., R. Co. y. 
Perino, 89 Okl. 136, 214 P 907. (2) 
Seven years and three months. -Stone 
v.) Dry’ Doek}ete.,, “Ri 2Cou* 115) Neove 
104, 21 NE 712. (3) Seven and one- 
half years. Haas v. Newberry, 190 
App. Div. 275,- 179 NYS 816. (4) 
Seven years and eight months. Par- 
ker v. Washington Hlectric St. R. Co., 
207 Pa. 438, 56 A 1001. (5) Seven 
years and ten months. David v. West 
Jersey, ete., R. Coy 84'N. Si. 685, 
87 A 440. (6) Seven years, ten 
months, and twenty days. Louisville, 
etc.,’ R. ‘Co.’ v. Sears, 11 Ind. A. 654, 
38 NE 837. (7) Seven years and 
eleven months. Maskaliunas vy. Chi- 
cago, ete., R. Co., 318 Ill. 142, 149 NE 
23. (8) Nearly eight years. Kashuda 
v. Adams Express Co., 171 Wis. 25 
176 NW 222. § 

[o] Over seven years.—Simkoff v. 
Lehigh Valley R: Co., 190 N. Y. 256, 
83 NE 15. 

[p] Bight years.—Nashville Lum- 
ber Co. y. Busbee, 100 Ark. 76, 139 
SW 301, 38 LRANS 754; Brown v. 
Page, 98 Conn. 141, 119 A 44; United 
Breweries Co. v. O'Donnell, 124 Ill. A. 
24° [aff 221 Ill, 334, 77 NE 547] - 
Faatz v. Sullivan, 199 Iowa. 875, 200 
NW 321; Corlew v. Young, 216 Ky. 
237, 287 SW 706; Hwing v. Arnold, 
199 Ky. 5138, 251 SW 626; Trent v. 
Norfolk, ete., R. Co., 167 Ky. 319, 180, 
SW 792; Koelling v. Union Fuel, etce., 
Co., (Mo. A.) 267 SW 34; Herbert v. 
Hudson River Hlectric Co., 136 App. 
Div. 107, 120 NYS 672; Foley v. New 
York Cent. R. Co., 132 App. Div. 506, 
117 NYS 956 [rev on other grounds 
197 N. Y. 430, 90 NE 1116, 18 AnnCas 
631]; Bennett v. Brooklyn Heights R. 
Co.,. 1 App. Div. 205, 37 NYS 447; 
Corsale v, Facini, 60 °Mise. 100, 111 
NYS 779; Tucker v. Buffalo Cotton 
Mills, 76'S.) C. 539, 57 SH 626, 121 
AmSR 957; Downing v. Grand Trunk 
fag Co., 49 Ont. L. 86, 58 DomUR 

[q] Between eight and nine years. 
—(1) Eight and one-half yeas 
Routh v. Weakley, 97 Kan. 74, 154 
P 218; McNulty v. St. Louis, ete, R. 
Co., 166 Mo, A. 439, 148 SW 973: Con- 
row v. Snyder, 215 App. Div. 608, 214 
NYS 410. (2) Hight years and seven 
months. Potvin v. Canadian Pac, R 
Co., 4 OntWR 511. (3) Hight years 
and ten months. Amann v. Minne- 
apolis, etc., R. Co., 126 Minn. 279, 148 
NW 101. : 
_[r] Over eight years, and small in 
size for that age. Cleveland, etc., R 
COw VY. Scott, Ll Tio vAL? 234" 

{s] Under nine years.—Wabash R. 
Co. v. Jones, 121 Ill. A. 390, 
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for the jury.®® Capacity is a question for the court 
only where the facts are undisputed”? and clearly 
the only inference therefrom” is that capacity did™ 
It is also generally a question 


or did not7® exist. 


[t] Nine years.—Richardson v. El 
Paso Cons. Gold Min. Co., 51 Colo. 
440, 118 P 982; Barstow vy. Capital 
Tract. Co., 29 App. (D. C.) 362; Dem- 
ing v. Chicago, 321 Ill. 341, 151 NE 
886; Wende vy. Chicago City R. Co., 
192 Ill. A. 164 [rev on other grounds 
271 Ill. 437, 111 NE 275]; Johnson v. 
Chicago, 178 Ill. A. 210; Zuponcic v. 
Val Biatz Brewing Co., 131 Minn. 112, 
154 NW 790; Solomon v. Public Serv- 
ice R. Co.,.87 N. J. L. 284, 92 A 942, 
AnnCas1917C 3856; Nowakowski  v. 
New York, etc., Tract. Co., 220 N. Y. 
51, 114 NE 1042; Dowling v. New 
work Cent., etc.;..R.oCo., 90),N.0 Ye. 670 
mem; Sheridan vy. Brooklyn City, etc., 
ReCo,;,1 86 N.Y. 139, 298 .AmDy 49:0,7 1d) 
Transcr, A. 49, 34 HowPr 217; Hall 
v. New York Tel. Co., 159 App. Div. 
53, 144 NYS 322 [rev on another point 
214 N. Y. 49, 108 NE 182, LRA1915E 
191]; Gerber v. Boorstein, 113 App. 
Div. 808, 99 NYS 1091; Kremposky v. 
Mt. Jessup Coal Co., 266 Pa. 568, 109 
A 766. 

[u] Between nine and ten years.— 
(1) In general. Berreski v. Philadel- 
phia Electric Co., 67 Pa. Super. 215; 
Secard v. Rhinelander Lighting Co., 
147 Wis. 614, 183 NW 45. (2) Nine 
years and three months. Boland v. 
Connecticut Co., 83 Conn. 456, 76 A 
1005. (3) Nine years and _ five 
months. Long vy. Ottumwa R., etc., 
Co., 162 Iowa 11, 142 NW-+1008. (4) 
Nine and one-half years. Goldberg v. 
Berkowitz, 173 Wis. 603, 181 NW 216. 
(5) Nine years and nine months. 
Gunsburger y. Kristeller, 189 App. 
Div. 821, 179 NYS 506. 

[v] Almost ten years.—Di Meglio 
v. Philadelphia, etc., R. Co., 252 Pa. 
391, 97 A 476. 

[w] Between nine and thirteen 
years.—Tibbits v. Spokane, 64 Wash. 
BOs) Cl pay oo. ts 

[x] Ten years.—Nicolosi v. Clark, 
169° Cal. #46, 147 .P 971, LRAISION 
638; Weik v. Southern Pac. Co., 21 
Cal. A. 711, 132) BP 275; Oglesby . v. 
Metropolitan West Side El, R. Co., 
219 Ill. A. 321; Fonner v. Stamatakos, 
153 Ill. A, 147; Linnberg v. Rock 
Island, 136 Ill. A. 495; Baltimore, etc., 
R. Co. v. Hickman,.40 Ind. A. 315, 81 
NE 1086; Scott v. Kansas State Fair 
Assoe.,..102, Kan. 1653; 171 =P 6345 
Standard Oil Co. v. Marlow, 150 Ky. 
647, 150 SW 832; Lucarelli v. Boston 
Wl, R. Co., 213 Mass. 454, 100 NE 632; 
Zwack v. New York, etc., R. Co., 160 
N. Y. 362, 54 NE 785; Barry v. New 
Works Cenk, wee, it... Cos, OzaNvey.. 739; 
44 AmR 377 [aff 28 Hun 441]; Maher 
wv. Central Park, etc.,.R. Co., 67,.Nin¥. 
52 [aff 39 N. Y. Super. 155]; Greer v. 
Damascus Lumber Co., 161 N. C, 144, 
76 SE 725; Galveston, etc., R. Co. v. 
Marcey, (Tex. Civ. A.) 257 SW 927; 
Hutchins vy. School Dist. No. 81, 114 
Wash. 548, 195 P 1020. 

[y] Between ten and eleven years. 
—(1) Ten years, five months, and ten 
days. Citizens’ R. Co. v. Robertson, 
58 Tex. Civ. A: 566, 125 SW 343. (2) 
Ten and one-half years. Opelt v, Al 
G. Barnes Co., 41 Cal. A. 776, 183 P 
241; Berg v. B. B. Fuel Co., 122 Minn. 
323, 142 NW 321. (3) Ten years and 
eight months. Martin v. New York, 
215 App. Div. 405, 214. NYS 13 [aff 
243 N. Y. 581 mem, 154 NE 593 mem]. 
(4) Ten years, ten months, and six 
days. Cochran v. Kankakee Stone, 
etc., Co., 179 Ill, A. 487. 

[z] Ten or twelve years.—Potera 
v. Brookhaven, 95 Miss. 774, 49 S 617. 

[aa] Eleven years.—Birmingham, 
etc., R. Co, v. Mattison, 166 Ala. 602, 
52 S 49; Faylor v. Great Eastern 
Quicksilver Min, Co., 45 Cal. A. 194, 
187 P 101; Dessureault v. Maselly, 92 
Conn. 690, 104 A 347; United Brew- 
eries Co. v. Bass, 121 Ill. A. 299; 
Blakesley v. Standard Oil Co., (Iowa) 
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and experience, 


182 NW 666; Barber v. C. W.. H. 
Moulton Ladder Co., 231 Mass. 507, 
121 NE 501; Erickson v. Minneapolis, 
ete., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 973; Rule vy. Claar 
Transfer, etc., Co., 102 Nebr. 4, 165 
NW 8838; Cincinnati Tract, -Co. v. 
Blackson, 6 Oh, Cir. Ct. N. S..233, 27 
Oh. Cir. Ct. 191; Holtzinger v. Penn- 
sylvania R. Co., 6 Pa. Dist. 430, 10 
YorkLegRec 197; Davis v. Wenatchee, 
86 Wash. 138, 149 P 337. 

[bb] Between eleven and twelve 
years.—(1) One month and_ seven 
days under twelve years. Fry v. 
Southern Public Utilities Co., 183 N. 
C. 281, 111 SE 354, (2) A few months 
less than twelve years. Baltimore, 
og R. Co. v. Webster, 6 App. (D. C.) 


2. 

[cc] Under twelve years.—Hill v. 
Baltimore, etc., R. Co., 75 App. Div. 
325, 78 NYS 134. 

[dd]. Twelve years.—(1) In gen- 
eral. Arkansas Valley Trust Co. v. 
McIlroy, 97 Ark. 160, 138 SW 816, 31 
LRANS 1020; Cahill v. E. B. & A. L. 
Stone Co., 167 Cal. 126, 188-.P 712; 
Cahill v. E. B. & A. L, Stone Co., 153 
Cal. 571, 96 P 84, 19 LRANS 1094; 
McEldon v. Drew, 138 Iowa 390, 116 
NW 147, 128 AmSR 203; Biskup v. 
Hoffman, (Mo. A.) 287 SW 865; Ro- 
land v. Anderson, (Mo. A.) 282 SW 
752; Moeller v. United R. Cos., 133 
Mo, A. 68, 112 SW 714; Sharkey v. 
Herman, (N..J. Sup.) 127 A 525; Roth 
Packing Co. v, Wainer, 15 Oh. Cir. Ct. 
N. S. 166, 33 Oh. Cir. Ct. 636; Kier- 
kowsky v. Connell, 253 Pa. 566, 98 A 
766; Kelly v. Pittsburg, etc., Tract. 
Co., 204 Pa. 623, 54 A 482; Cameron v. 
Miller, 43 S. D. 429, 180 NW _ 71; 
Little v. James McCord Co., (Tex. 
Civ. A.) 151 SW 835; Moran v. Bur- 
roughs, 27 Ont, L. 539, 4 OntWN 539, 
10 DomLR 181. (2) Twelve years, 
the case, however, being a trial for 
manslaughter and the negligence of 
plaintiff not in issue. State v. Hana- 
han, 111 S. C. 58, 96 SE 667. 

[ee] Between twelve and thirteen 
years.—Southern Express Co. v. Rose- 
man, 206 Ala. 681, 91 S 612. 

[ff] Thirteen years.— Morris v. 
Standard Oil Co., 188 Cal. 468, 205 P 
1073; Denver City Tramway Co. v. 
Nicholas, 35 Colo. 462, 84 P 813; Lake 
Erie, etc., R. Co. v. Klinkrath, 227 11. 
439, 81 NE 377 [rev 1380 Ill. A. 322]; 
McCarragher v. Rogers, 120 N. Y. 526, 
24 NE 812; Russell v. Oregon R., etc., 
Co.,.54 Or. 128, 102 P 619; McCabe v. 
Kain, 250. Pa.'444, 95 A 574, AnnCas 
1917D 378; Dynes v. Bromley, 208 Pa. 
633,. 57, A, 1123; Fouston,..etc., R. Co. 
v. Lawrence, (Tex. Civ. A.) 197. SW 
1020; Copley v. Wills, (Tex. Civ. A.) 
152 SW 830; Masterson v. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990. 

{gg] Thirteen or fourteen year's. 
—Myers v. Chicago, ete, R. Co., 296 
Mo. 239, 246 SW 257. 

[hh] Between thirteen and four- 
teen years.—(1) Thirteen years and 
four and one-half months. Branden- 
berg v. Equity Co-op. Exch., 160 Minn. 
162, 199 NW 570. (2) Thirteen and 
one-half years. Altus v. Millikin, 98 
Okl. 1, 223. P 8651. 

[ii] Under fourteen years, al- 
though working in a factory in viola- 
tion of a statute prohibiting the em- 
ployment of children under fourteen 
Berdos v. Tremont, etc., Mills, 209 
Si a 489, 95 NE 876 AnnCasi1912B 


[ij] Fourteen years.—Jacobs v. H. 
J. Koehler Sporting Goods Co., 208 
N. Y.° 416, 102. NE 519, LRA1917F 7; 
Baker v. Seaboard Air Line R. Co., 150 
N. C. 562, 64 SH 506, 29 LRANS 846, 
17 AnnCas 351; Stephenville, etc., R. 
Co. v. Voss, (Tex. Civ. A.) 159 SW. 64, 

[kk] Fifteen years.—Citizens’ bank 
v. Fairweather, 127 Ark. 63, 191 SW 
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for the jury to determine under all the facts whether 
a child exercised such care and discretion as might 
reasonably be expected of one of his age, capacity, 


situated as he was,’* it being a 


911; Coons v. Pritchard, 69 Fla. 362, 
68 S 225, LRAI1915F 558; Brand v. At- 
lantic Coast Line R. Co., 64 Fla. 184, 
59 S 956; Cole v. Searfoss, 49 Ind. A. 
334, 97 NE 344; Brickson v. Gleason, 
145 Minn, 64, 176 NW 199; Ferguson 
v. Rapid Transit Subway Constr. Co., 
171 NYS 315; New v. Stout, 98 Oki. 
177, 224 P 519; Southwestern Port- 
land Cement Co. v. Bustillos, (Tex. 
Civ. A.) 216 SW 268; Makins v. Pig- 
gott, 29 Can. S. C. 188. 

[ll] About fifteen years.—Curran 
v. Chicago, étc., R. Co., 213 Til Al 7 
[rev on other grounds 289 fll. 111, 
124 NE 330]. ; 

[mm] Over fifteen years.—Texas, 
etc., R. Co. v.. McCarroll, 80 Okl1. -282, 
195 Po 139. 

[nn] Not over sixteen years.— 
Zalotuchin y. Metropolitan St. R. Co., 
127 Mo. A. 577, 106 SW 548. 

Seventeen years.—New York, 
i OOg. Menor llage ok De Ons oar eee ee 
. 540, 84 Oh. Cir. Ct. 101 [aff 86 
Oh, St. 341 mem, 99 NE 1130 mem], 

[pp] Between seventeen and eight- 
een years.—Jackson v. Butler, 249 
Mo. 342, 155 SW 1071. 

[qq] Bighteen years.—Bulson v. 
International Shoe Co., 191 Mo. A. 
128, 177 SW 1084. 

69. Central of Georgia R. Co. v. 
Chambers, 197 Ala. 93, 72 S 351. 

70. See supra § 861. 

71. See supra § 862. 

72. See cases infra this note. 

[a] Twelve years—Fitzgerald v. 
Chicago, ete:, R: Co. 114 Tih MAS Tis: 

{b] Thirteen years, and of bright 
intelligence and of a judgment train- 
ing him to caution. McGee v. Wa- 
bash R. Co., 214 Mo. 530, 114 SW 33. 

[c] Fourteen years.—Dudley  v. 
Hawkins, (Tex. Civ. A.) 183 SW 776. 

73. See cases.infra this note. 

[a] Two and one-half years.— 
Senester ¥. T. Haton Co.,, Ltd: 2570Ont. 


[b] Four years old.—Berry v. St. 
Louis, etc., R. Co., 214 Mo. 593, 114 
SW 27. 

[c] Four and one-half years.— 
Poteet_v.. Blossom. Oil, etc.,..Co.,° 53 
Tex. Civ, A. 187, 115 SW 289. 

{d] Between four and five years, 
and unusually intelligent. Ryder vy. 
New York, 50 N. Y. Super. 220. 

[e] Under six years, where the 
presumption that the child is not 


guilty of contributory negligence is . 


not overcome by proof to the con- 
trary. Baker v. Public Serv. R. Co., 
TON. bdenals, (2490) To. Alaa 1s 

74 U.S.—Panama R. Co. v. Pigott, 
254 U. S. 552, 41 SCt 199, 65 L. ed. 400 
[aff 256 Fed. 837, 168 CCA 183]; Erie 
R: Co. v. Hilt, 246 Fed. 800, 159 CCA 
102 [rev on other grounds 247 U. S. 
97, 38 SCt 435, 67 L.-ed. 1008]; Crane 
Bis Co. v. Lippert, 63 Fed. 942, 11 CCA 

Ala.— Southern Express Co. v. 
Roseman, 206 Ala. 681, 91 S 612. 

Ark,—Citizens’ Bank vy. Fairweath- 
er, 127 Ark. 68, 191 SW 911; Nash- 
ville Lumber Co,.-v. Busbee, 100 Ark. 
76, 139, SW 301, 38 LRANS 754. 

Cal.—Morris v. Standard Oil Co., 
188 Cal. 468, 205 P 1078; Nicolosi v. 
Clark, 169 Cal. 746, 147° P 9717 DRA 
1915F 638; Cahill v. E. B., ete., Stone 
Co., 167 Cal. 126, 138) P 7122. Canny. 
Stone; 01538. Cal. b31,.496.--P 84,0519 
LRANS 1094; Faylor v. Great Hast- 
ern, Quicksilver Min. Co., 45, Cal. A. 
194, 187 P 101; Charves v. San Fran- 
cisco-Oakland Terminal R. Cos., 44 
Cal, A.. 221, 186 P 154; Opelt v. Al G. 
Barnes Co., 41.Cal. A. 776, 183 P, 241; 
Weik v. Southern Pac. Co., 21 Cal. A. 
1 OL CRS PP a Bly Arse 

Colo.—Richardson v. El Paso Cons, 
Gold Min. Co., 51 Colo. 440, 118 P 982. 

Conn.—Brown v. Page, 98 Conn. 
141, 119,A.44; Duff v.. Husted, 95 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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question of law for the court only where the evi- | dence is uncontradicted and where cnly a single 


Conn. 206, 111 A 186; Dessureault v. 
Maselly, 92 Conn. 690, 104 A 347; 
Boland v. Connecticut Co., 83 Conn. 
456, 76 A 1005. 

D. C.—Barstow v. Capital Tract. 
Co., 29 App. 362; Baltimore, etc., R 
Co. v. Webster, 6 App. 182. 

Fla.—Brand v. Atlantic Coast Line 
R. Co., 64 Fla. 184, 59 S 956. 

Ill.—Maskaliunas vy. Chicago, etce., 
R. Co., 318 Ill. 142, 149 NE 23; Lake 
Erie, etc., R,. Co. v. Klinkrath, 327 Til. 
439, 81 NE 377 {rev 130 Ill. ‘A. 322]; 
Oglesby y. Metropolitan West Side 
HRY Re Coy 219) Tl Ags 21 ;~ Curran: ve 
Chicago, ete., R. 'Co., 213 Tila Aw 7 [rev 
on other grounds 289 Til. 111, 124 NE 
330]; Wende v. Chicago, City Rei Cox 
192 Tl. A, 164; Cochran vy. Kankakee 
Stone, ete., Co., 179 Ill. A. 437; John- 
son v. Chicago, 178. TIS AS 2108 Fonner 
v. Stamatakos, 153 Ill, A. 147: Rich- 
ard Guthmann Transfer Co. v. Mc- 
Guire, 138 Ill. A. 162 [aff 234 Ill. 125, 
84 NE 723]; Linnberg v. Rock Island, 
136 Tl. A. 495: United Breweries Co. 
v. O’Donnell, 424 Ill. A. 24 {aff 221 
TH 3345 77 NE 547]; Wabash R. Co. 
Vv. Jones, 177 Wl pe 390; United Brew- 
eries Co. v. Bass, 121 ill. A. 299. 

Ind.—Hammond, etce., Electric St. 
R. Co. v. Blockie, 40 Ind. A. 497, 82 
NE 541; Baltimore, ete:, R. Co. 1v. 
Hickman, 40 Ind. A. 315, 81 NE 1086. 

Iowa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321; Blakesley v. Stand- 
ard Oil Co., 182 NW 666; Ashbach v. 
Iowa Tel. Co., 165 Iowa 473, 146 NW 
441; Long v. Ottumwa R., etc., Co., 
162 Iowa 11, 142 NW 1008; Mc#Eldon 
v. Drew, 138 Iowa 390, 116 NW 147, 
128 AmSR 203. 

Kan.—Bellamy v. Kansas City R. 
Cos., 108 Kan. 708, 196 P 1104; Scott 
v. Kansas State Fair Assoc., 102 Kan. 
653, 171 P 634; Routh vy. Weakley, 97 
Kan. 74, 154 Peis) 

Ky _—Corlew v. Young, 216 Ky. 237, 
287 Sw 706; Ewing v. Arnold, 199 Ky. 
513, 251 Sw 626; Trent v. ‘Norfolk, 
ete. oR. Co., 167 Ky. 319, 180 SW 792; 
Owensboro’ v. York, 117 Ky, 294, 1% 
Sw 1130, 25 Kyl 1397, 1439. 

Me.—Grant v. Bangor RS ete:,uCo:; 
109 Me. 133, 83 A 121. 

Md.—United R., etc., Co. v. Carneal, 
110 Md, 211, 72 "A 771: McMahon v. 
Northern Cent. R. Coy, 39 Md. 438. 

Mass.—Tenney v. Reed, 159 NE 
913; Linnane v. Millman, 159 NE 523; 
Roberge v. Follette, 158 NE 834; 
Miller vy. Flash Chemical Co, 230 
Mass. 419, 119 NE 702; Lucarelli_ v. 
Boston El. R. Co., 213 Mass. 454, 100 
NE 632; Berdos v. Tremont,  etc., 
Mills, 209 Mass. 489, 95 NE 876, Ann 
Casi912B 797. 

Mich.—Barger v. Bissell, 188 Mich. 
366, 154 NW 107; O’Leary v. Michi- 
gan State Tel. Co, 146 Mich. 243, 109 
NW 434. 

Minn. — Erickson v. Minneapolis, 
etc,,/ R.°Co., 165 Minn. 106, 205 NW 
389, 45 ALR 973; Brandenberg Me 
Equity Co-op. Exch., 160 Minn. 162, 
199 NW 570; Erickson v, Gleason, 145 
Minn. 64, 176 NW 199; Zuponcic v. 
Val. Blatz Brewing Co., 131 Minn. 
112, 154 NW 790; Amann vy. Minne- 
apolis, ete., R. Co., 126 Minn, 279, 148 


NW 101; Berg v. ’B. B. Fuel Co., 122 
Minn. 323. 142 NW 321. 
Miss.—Potera v. Brookhaven, 95 


Miss. 774, 49 S 617. 

Mo. —Myers v. Chicago, etc., R. Co., 
296 Mo. 239, 246 SW 257; Jackson v. 
Butler, 249 Mo. 342, 155 Sw 1071; 
Spillane v. Missouri ’Pac. R. Co., 111 
Mo. 555, 20 SW 293; Roland v. Ander- 
son, (A.) 282 SW’ 752; Koelling v. 
Union Fuel, etc., Co., (AL) 267 SW 34; 
Bulson v. International Shoe Co., 191 
Mo. A. 128, 177 SW 1084; McNulty v. 
St. Louis, etc., R. Co., 166 Mo. A. 439, 
148 SW 973; Karp v. "Barton, 164 Mo. 
A. 389, 144 Sw 1111; Moeller v. United 
R. Cos., 133 Mo. A. 68, 112 SW 714; 
Zalotuchin v. Metropolitan Si. Re OOo 
127 Mo. A. 577, 106 SW 548; Gass Vv. 
Missouri Pac. R. C657 Mo. A. 574. 
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Mont.—Conway v. Monidah Trust, 
orn 269, 132 P 26, LRA1915E 
oO 

Nebr.—Rule vy. Claar Transfer, etc., 
peat 102 Nebr. 4, 165 NW 883. 

J.—Altieri v. Public Serv. R. Cox 
101, “Neo. 241, 128 A 547; Solomon 
v. Public Serv. R. Con St Ne I, Le 2845 
92 A 942) AnnCas1917C 356; David v. 
West Jersey, ete., dr, 'Cod, 84 N. J. L. 
685, 87 A 440; Consolidated Tract. Co. 
v. Scott, 58 N. J. L. 682, 34 A 1094, 55 
AmSR 620, 33 LRA 122: Sharkey Vv. 
eeuany (Sup.) 127 A 535. 

N. Y.—Nowakowski v. New York, 
eLe., Mracts:Co.4220 N.PY. 51,0114 NE 
1042; Jacobs v. H. J. Koehler Sport- 
ing" Goods Co., 208 N. Y. 416, 102 NE 
519, LRA1917F 7; Simkoff v. Lehigh 
Valley R. Co:; 190 N. ¥. 256, 83 NE 
15; Zwack v. New York, etc., R. Co., 
160. N.Y. 362, 54 NE 785; McCar- 
ragher v. Rogers, 120 N. Y. 526, 24 
NE 812; Stone v. Dry Dock, ete., 15 
Co., 115 N. Y. 104, 21 NE 712: Con- 
nolly v. Knickerbocker Ice Co., 114 
N. Y¥. 104,-21-NE 101, 11 AmSR 617; 
Barry v. New York Cent., ete.) Ra Co;, 
92 N. Y. 289, 44 AmR 377 [afe. 28 Hun 
441]; Dowling v. New. York Cent., 
etc., R. Co., 90 N. Y. 670 mem; Maher 
vy. Central Park, ete, hs Con 67 N. Y. 
52 atl 89 Ney. Super. 155]; Meee 
v. Brooklyn City R. Co., 38 N. 455, 
98 AmD 66 [aff 36 Barb. 230]; eee 
dan v. Brooklyn City, etc., R. Co., 36 
N. -Y.°39;-93"AmD' 490, 2 Transecr., A. 
49, 34 HowPr 217; Conrow v. Snyder, 
915 App. Div. 603, 214 NYS 410; Mar. 
tin v. New York, 215 App. Div. 405, 
214 NYS 13 [aff 243 N. Y. 531 mem, 
154 NE 593 mem]; Gumbrell v. 
Clausen-Flanagan Brewery, 199 App. 
Div. 778, 192 NYS 451; Lee v. Van 
Buren, etc., Bill Posting Co., 190 App. 
Div. 742, 180 NYS 295; Haas v. New- 
berry, 190 App. Div. 275, 179 NYS 
816; Hebert v. Hudson River Electric 
Co., 136 App. Div. 107, 120 NYS 672; 
Foley v. New York Cent. R. Co., 132 
App. Div. 506, 117 NYS 956 [rev on 
other grounds 197 N. Y. 430, 99 NE 
1116, 18 AnnCas 631]; Batchelor v. 
Degnon Realty, etc., Impr. Co., 131 
App. Div. 136, 115 NYS 93; Guichard 
v. New, 84 Hun 54, 31 NYS-1080; 
Moebus v. Hermann, 38 Hun 870 [aff 
108,_N.. Y. 3849,..15. NE .415, 02 AmSR 
440]; Jones v. Utica, etc., R. Co., 36 
Hun 115; Haycroft v. Lake Shore, 
etc., R. Co.,.2 Hun 489 [aff 64 N. Y. 
636 mem]; Ferguson v. Rapid Tran- 
sit Subway Constr. Co., 171 NYS 315; 
Kenner v. Rader, 170 NYS 957; Zwirn 
v. Joline, 122 NYS 231, 

N. C.—Fry v. Southern Public 
Utilities Co., 183 N. C. 281,.111 SE 
354; Greer v. Damascus Lumber Cos 
161 N. CG. 144, 76 SE 725; Rolin v. R. 
J. Reynolds Tobacco Co., 1410 NAM, 
300, 58 SE 891 (twelve years). 

Oh.—Scherer v. Wood, 19 Oh, A. 
381; New York, etc., R. Co. Vv. Gulla, 
15 Oh, Cir. Ct. N. S. 540,, 34. Oh.- Cir. 
Ct. 101 [aff 86 Oh. St. 341 mem, 99 
NE 1130 mem]; Roth Packing Co. v. 
Wainer, 15 Oh. Cir. Ct. N. S. 166, 33 
Oh. Cir. Ct..636; Cincinnati Tract. .Co, 
v. Blackson, 6 Oh. Cir. Ct. Ne $2283; 
97 Oh. Cir. Ct. 191; Citizens’ Blectric 
Light, ete., Co. v. Bell, btOh. Clr. Ct 
N. S. 321, 26 Oh. Cir. Ct. 691 [aff 70 
Oh: St. 482 mem, 72, NE 1155 mem]. 

Okl.—New v. Stout, 98 Okl. 177, 224 
P 519; Altus v. Millikin, 98 Okl. 1, 
223 P 851; Missouri, etc., R. Co. v. 
Perino, 89 Okl. 136, 214 P 907; Texas, 
etc., R. Co. v. McCarroll, 80 Okl. 282, 
195 P 139. 

Or.—Russell v. Oregon R., etc., Co., 
54 Or. 128; 02" P.619" 

Pa.—Kremposky y. Mt, Jessup Coal 
Co., 266 Pa. 568, 109 A 766; Di Meglio 
Vv. Philadelphia, ete., R. Co., 252 Pa. 
391, 97 A 476; McCabe v. Kain, 250 
Pa. 444, 95 A 574, AnnCas1917D 378; 
Berreski v. Philadelphia Electric Co., 
67 Pa. Super, 215; Holtzinger v. Penn- 
sylvania R. Co., 6 Pav Dist. 430, 10 
YorkLegRec 197. * 


Buffalo Cotton 
57 SE 626, 121 


Miller, 43 S. D. 


S. C—Tucker  v. 
Mills; 76-3. ©. o39, 
AmSR 957. 

S. D.—Cameron vy. 
429, 180 NW 71. 

Tex.—Charles vy. El Paso Electric 
R.. Co,,.. (Commn,, A.) 254° Sw 1094; 
Galveston, etc, R. Co. v. Marcey, 
(Civie Aiea et Sw 927; Southwestern 
Portland Cement Co. v., Bustillos, 
(Civ. A.) 216 SW 268; Houston, ete., 
R. Co. v. Lawrence, (Civ. A.) 197 SW 
1020; Stephenville, éte:;;; Re Cosi we 
Voss, (Civ. A.) 159 SW 64; Little v. 
James McCord Co., (Civ. A.) 151 SW 
835; Citizens’ R. Co. v. Robertson, 58 
Tex. Civ. A. 566, 125 SW 343; Galves- 
ton, ete:,; Ri Co.v. ‘Olds, (Civ. Ay, ot L2 
Sw 787; Gulf, ete., R. Co. v. Coleman, 
51 Tex. Civ. A. 415, 112 SW 690. 

Vt.—Johnson v. Rutland R. Co., 93 
Vt. 132, 106 A 682. 

Wash.—Masterson v. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990; 
Hutchins v. School Dist. No. 81, 114 
Wash. 548, 195 P 1020; Jorgenson v. 
Crane, 92 Wash. 642, 159 P 1796; 
Howard v. Tacoma School Dist. No 
10, 88 Wash. 167, 152 P 1004; Davis 
v. “Wenatchee, 86 Wash. 13, 149 P 337; 
Ss v. Spokane, 64 Wash. 570, 117 


Wis.—Schmidt v. Riess, 186 Wis. 
574, 2083 NW 362; Kashuda v. Adams 
Express Cos, 171 Wis. 25, 176 NW 
222; Secard V. Rhinelander Lighting 
Co., 147 Wis. 614, 133 NW 45; Brinil- 
son v. Chicago, etc., Racoe 144 Wis. 
614, 129 NW 664, 32 LRANS 359. 

CGan.—Makins Vv. Pigsott, 29 Can. 
S.C. 18 & 

Ont.—Downing v. Grand Trunk R. 
Co., 49 Ont: L. 386, 58 DomUlR 423; 
Potvin v. Canadian Pac! RCo.) 14 
OntWR 511. 

[a] Oaddying for guest of defend- 
ant and being struck by golf ball. 
pee uy v. Hoffman, (Mo. A.) 287 SW 


[b] Climbing a tree in a public 
street and coming in contact with a 
live wire. Deming. v. Chicago, 321 
Ill. 341, 151 NE 886. 

[ce] ‘Passing in front of a loaded 
gun in the hands of a playmate. Mo- 
ran v. Burroughs, 27 Ont. L. 539, 4 
OntWN 539, 10 DomLR 181. 

[da] Playing near bonfire on a 
windy day. Specht’ v. Waterbury 
Co., 70 Misc. 404, 127 NYS 137. 

[e] Skating: (1) And _ breaking 
through thin ice. Brosnan y. Gage, 
240 Mass. 113, 183 NE 622. (2) And 
breaking through the ice where it 
was weakened by the discharge of 
warm water into the stream by a 
riparian owner. Parsons vy. BE. I. Du 
Pont de Nemours Powder Co., 198 
Mieb: 409, 164 NW 4138, LRA1918A 

{f] Standing: (1) In private way 
when gate fell. Barber v. Cc. W. H. 
Moulton Ladder Co., 231 Mass. 507, 
£21— NE 507: (2) On sidewalk in 
front of a roller over which iron 
girders were being drawn. Burns v. 
F. Knight & Son Corp., 213 Mass. 510, 
100 NE 618. 

[g] Unharnessing a mule and be- 
ing kicked by it. Kierkowsky v. 
Connell, 253 Pa. 566, 98 A 766. 

(h] ‘Washing clothes in gasoline 
and then burning the gasoline fol- 
lowing directions given him in fun 
without warning. Standard Oil Co. 
v. Marlow, 150 Ky. 647, 150 SW 882. 

{iJ Other illustrations: (1) Drink- 
ing whisky and beer at solicitation 
of defendant and becoming intoxi- 
eated. Cole v. Searfoss, 49 Ind. A. 
834, 97 NE 345. (2) Lighting with a 
match a bottle of denatured alcohol 
found in the public highway. Hall 
v. New York Tel. Co., 159 App. Div. 
53, 144 NYS 322 [rev on another 
point 214 N. Y. 49, 108 NE 182, LRA 
LOL 19 04. (3) Stumbling over a 
plank dumped on a sidewalk. Triay 
v. Richard Carvel Co., 172 App. Div. 
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inference can reasonably be drawn therefrom.’® 

[§ 869] (b) Intoxicated Persons. 
facts are disputed’® or the inferences to be derived 
therefrom are uncertain,’? it is a question for the 
jury whether the intoxicated person is guilty of 
negligence contributing to his injury,’* intoxication 
being merely one of the circumstances for the con- 


sideration of the jury.’® 
[§ 870] (c) Blind Persons. 


to be considered by the jury.** 


[§ 871] d. Imputed Negligence**—(1) Husband 
and Wife. Where the evidence is contradictory and 
inconclusive,** it is for the jury to determine whether 
a husband’s conduct with reference to his wife at 


615, 158 NYS 739. (4) Tending a 
fire under defendant’s directions. 
Arkansas Valley Trust Co. v. Mcll- 
roy, 97 Ark. 160, 183 SW 816, 31 
LRANS 1020. (5) Using wrench to 
keep a belt on a wheel and to make it 
lie flat. Coons v. Pritchard, 69 Fla. 
362, 68 S 225, LRAI1915F 558. (6) 
Walking along side of a steam roller. 
Chernov v. Blakesle, 95 Conn. 617, 
111:A 908. : 

75. ill.—Fitzgerald v. Chicago, 
ete., R. Co., 114 Ill. A. 118; Cleveland, 
etc., R. Co. v. Scott, 111 Ill. A. 234. 

Mo.—McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 33. x ) 

N. C.—Baker v. Seaboard Air Line 
R. Co., 150 N. C.-562, 64 SE 506, 29 
LRANS 846, 17 AnnCas 351. i 

Tex.—Dudley v. Hawkins, | (Civ. 
A.) 183 SW 776;. Copley v. Wills, 
(Civ. A.) 152 SW 830. 

. Wis.—Goldberg v. 173 
Wis. 603, 181 NW 216. ; 

[a] Coasting down hill with face 
downward without looking. to see 
whether course was clear. Goldberg 
v. Berkowitz, 173 Wis. 603, 181 NW 


Berkowitz, 


216. 

{b] Giving peanuts to a monkey 
running at large in a museum and 
taking away a peanut which the 
monkey had dropped, whereupon the 
monkey bit the child taking it away. 
Copley v. Wills, (Tex. Civ. A.) 152 
SW 830. ; : 

76. See supra § 860. 

77. See supra § 862. 

7g. Griffin v. Wood, 93 Conn. 99, 
105 A 354; Camp v. Wood, 76 N. Y. 
92, 32 AmR 282; Cleveland R. Co. v. 
Nicholson, 30 O. C. A. 439; Rhyner 
v. Menasha, 107 Wis. 201, 88 NW 303; 
Seymer v. Lake, 66 Wis. 651, 29 NW 
554. 

79. See supra § 527. 

g0. Harris v. Uebelhoer, 75 N. Y. 
169;, Masterson v. Lennon, 115 Wash. 
305, 197 P 38. 

81. See supra § 527. 
Contributory negligence gen- 
see supra §§ 858-870. 

See supra § 860. 
See cases infra this note. 

{a] Imputation of negligence for 
the jury.—(1) Leaving wife in car- 
riage in a public street ‘and, during 
his absence, horses being frightened 
by blasting. Joliet v. Seward, 86 III. 
402, 29 AmR 85. (2) Wife riding 
with husband who was driving an au- 
tomobile. Termini v. Philadelphia 
Rapid Transit Co., 84 Pa. Super. 592. 
(3) Wife riding in automobile with 
her husband and daughter-in-law, the 
daughter-in-law driving. Baker  v. 
Director Gen. of Railroads, 
Dist. & Co. 150. 

85. See supra § 860. 

86. U. S.—Payne v. Haubert, 277 
Fed. 646; Begert v. Payne, 274 Fed. 
784; Hines v. Johnson, 264 Fed. 465. 

Cal.—Bryant v. Pacific Electric R. 
Co.,/174 Cal. 737, 164 -P-385; -Unger 
v. San Francisco-Oakland Terminal 
Rw Cos.,.61 Cal. Avy 125; 214 Pp" 5t0. 


a a a a aa a a NE te Eb es) 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nu 


It is generally a 
question for the jury whether a blind person is 
guilty of negligence contributing to his injury,*° 
his blindness being merely one of the circumstances 


NEGLIGENCE 


Where the 


cupant. 
dictory and ine 


the time of the 


accord with, and 
in actions broug 
for the death of, 


child is generally 


Conn.—Coleman v. Bent, 100. Conn. 
527, 124 A 224. 

D. C.—Bernhardt v. City,, ete, R. 
Co., 49 App. 265, 263 Fed. 1009. " 
Ill.— Gustavson v. Hester, 211 Il. 

A. 439. 

Iowa.—Nesbit v. Garner, 75 Iowa 
Fa 39 NW 516, 9 AmSR 486, 1 LRA 
152. 

Kan.—Sharp v. Sproat, 111 Kan. 
735, 208 P 613, 26 ALR 1421; Kessler 
v. “Davis, 111 Kan, 615, 207 PB 799; 
Bradshaw v. Payne, 111 Kan. 475, 207 


P 802. 
Ky.—Louisville v. Bott, 151 Ky. 
578, -152 SW. 529. 


Mass.—Salisbury v. Boston El. R. 
Co., 239 Mass.. 480, 132 NE 239; Morel 
v. New York, etc., R. Co., 238 Mass. 
392, 1381 NE 175. 

Mich.—Belleville v. 
Mich. 462, 202 NW 945. 

Minn.—Molden vy. Minneapolis, etce., 
R. Co., 160 Minn. 471, 200 NW 740; 
Hollister v. Hines, 150 Minn. 185, 184 


Ingram, ~ 230 


NW 856. 
Mo.—Mahany v. Kansas City R. 
Co., 286 Mo. 601, 228 SW 821. 

Nebr.—Craig v. Chicago, ete, R. 
Co., 97 Nebr. 586, 150 NW 648. 

N. J.—Sharkey v. Herman, (Sup.) 
127 A525. 

N. Y.—Adler v. Metropolitan St. R. 
Co., 84 NYS 877. 

Oh.—Wynne v. Cincinnati Tract. 
Co., 18 OhNPNS 409. 

Okl.—St. Louis, etc., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRA1917A 543. 


Or.—White v. Portland. Gas, etc., 
66. 84 Ore 1643. 165 "100s. 
Pa.—Volk v. Springhouse, etce., 


Turnp. Road Co., 66 Pa. Super. 493. 

Tex.—HEl Paso BPlectric R. Co. v. 
Benjamin, (Civ.' A.) 202 SW 996; 
eon v. Phillips, (Civ. A.) 196 SW 

Va.—Seaboard Air Line R. Co. v. 
Huling, 141 SE 287. 

Wash.—Jensen v. Chicago, ete, R. 
Co.,, 1338 Wash. 208, 288 PP 635. 

W. Va.—Pierce v. Baltimore, etc., 
Ri COG SROW Vas oud, U28 Sh sea eS 


[a] Passenger.—Stewart v. San 
Joaquin Light, etc., Co., 44 Cal. A. 


202, 186 P 160; Tlardi v. Central Cali- 
fornia Tract. Co., 36 Cal. A. 488, 172 
P 768; Griffin v. Hustis, 284 Mass. 95, 
125 NE 387; June v. Grand. Trunk 
Western R. Co., 232 Mich. 449, 205 
NW 181; Mahany v. Kansas City R. 
Co., 286 Mo. 601, 228 SW 821; Bline 
v. Western Maryland R. Co., 262 Pa. 
33, 104 A 857; Pierce v Baltimore, 
oon Bis COs, 99s We Via. 8 dice doa uke 

[b] Guest.—Clark yv. Missouri: Pac. 
R. Co., 1175 Kan. 823, 224 P 920; Kess- 
ler v. Davis, 111 Kan. 515, 207 P 799; 
St. Louis, etc., R. Co. v. Bell, 58 Okl, 
84, 159 P 336, LRA1917A 543; White 
v. Portland Gas, etc., Co., 84 Or. 648, 
165. P1005; 

[ec] Occupants.—Louisville v. Bott, 
151 Ky. 578, 152 SW 529; Tennien v. 
Chase, 201 Mass. 497, 87 NE 901; 
McLaughlin v. Pittsburgh R. Co., 252 


[§§ 868-873 


the time she was injured by the negligent acts of 
a third party was negligent. : 

[§ 872] (2) Owner or Driver of Vehicle and Oc- 
It is for the jury to determine on contra- 


84 


onelusive evidence®® whether the 


driver of a private vehicle and the person riding 
with him were engaged in a common enterprise at 


accident so as to make the negli- 


gence of the driver imputable to the other.“ Where 
the facts are undisputed and the sole inference 
therefrom is clear,’ the question is for the court.®* 

[§ 873] (3) Parent or Custodian and Child. In 


subject to, rules already stated,°® 
ht to recover for injuries to, or 
a child, the question whether the 


parent was guilty of negligence in caring for the 


for the jury.®° 


Pa. 32, 97 A 107; Seaboard Air Line 
R.. 'Co.. v." Huling, ¢Va.)> t41-SBy 237% 
Seaboard Air Line R. Co. v. Twine, 
(Va.) 141 SE 236; Seaboard Air Line 
R. Co. v. Terrell, (Va.).141.SH 231. 

{[d] Boy riding . with another. 
Bradshaw v. Payne, 111 Kan. 475, 207 
P 802; Carnegie v. Great Northern R. 
Co., 128 Minn. 14, 150 NW 164; 
Sharkey v. Herman, (N. J. Sup.) 127 
A 525; Wynne v. Cincinnati Tract. 
Co., 18 OhNPNS 409. 

fe] Employee of an insurance 
company riding to a fire on the in- 
surance patrol wagon on a seat with 
the driver and ringing the bell. Ad- 
ler v. Metropolitan St. R. Co., 84 NYS 


rie ; 
({]. Father riding with son who 
was driving. Peabody v. Haverhill, 


aie St. Re Co: 200 Mass. 277, 85 NE 
[ge] Mother riding with her son 


who was driving. Buckler vy. New- 
man, i a on 546; Craig v. No 
cago, etc., a, CO. Iae INGDE. 

eee Re br. 586, 150 
ay Eerry, of foun On fishing ex-~ 

edition. oleman y. 

527, 124 A 224, enter ere 

87. See supra § 861, 

88. Foley v. New York Cent., 
R. Co., 132 App. Div. 506, 117 NYS 
956 [rev on other grounds 197 INen YA 
430, 99 NE 1116, 18 AnnCas 631], 

89.. See supra § 858 et seq. 

90. Cal.—Zarzana v. Neve Drug 
Coe 180 Cal. 32, 179 P 203, 15 ALR 
401; Higgins v. Deeney, 78 Cal. 578 
21 P 428; Waterman V.'Visalia Elec. 


ete., 


rH, Re Coviras. Oat. .iAe 350, 137 P 
Ga.—Ferguson Vacol 
Co. 751Gas 637, eer us 


Jll.— True, ete., Co. v. Woda, 2 
Ill. 815, 66 NE 369; Fannon vy. cnn 
228 Ill. A, 415; O’Connell v. Yellow 
Cab Co., 222 Tll, A. 118; Halbert v. 
Louisville, ete... Rs (Co. 186" Tl. «As 
508; Chicago City R. Co. y. McKeon, 
133 ae i bee teins bon v. Blind, 

. A, 494; eNult f i 
91 Tll. A. 309, ae ae 

Iowa.—-Payne v, Humeston, ete. 
Co., 70 Towa 684, 31 NW pi emeee 

an.—sSchaubel v. Manhat 

Kan. 480, 170 P 984. Sala 
Me.—Hasty v. Cumberland C t 
Power, etc., Co., 125 Me. 229, 132 4 


bay O’Brien v. McGlinchy, 68 Me. 
oO 
Md.—United R., ete, Co. 


v. = 

neal, 110 Md. 211, 72 A 771, ae 
-Mass.—Linnane y. Millman, 159 NB 
523; Roberge v. Follette, 158 NB 834; 


‘Buckley v. Arthur J. Hickey Family 


Laundry Co., 158 NE 769; Brenna 

Boston El. R. Co., 158 NE 670: How. 
lett v, Dorchester Trust Co., 256 Mass 
544, 152 NE 895; Coldiron v. Worces- 
ter Cons. St. R. Co., 253 Mass, 462 
149 NE 141; McDonough vy, Vozzela, 


| 247 Mass, 552, 142 NE 831; Miller v. 


Flash Chemical Co., 230 Mass. 4 
119 NE 702; Marchant v. Boston, ee 
R. Co., 228 Mass, 472, 117 NE! 842: 


mber, 


ee 


§§ 874-875] 


- [§ 874] e. Comparative Negligence. Where the 
comparative negligence doctrine may be invoked,°! 
the comparison of the negligent acts of the parties,®? 
and reduction of damages recoverable depending 
upon their apportionment of the guilt,°* generally 
rest with the jury. In states having statutes making 
contributory negligence a question of fact for the 
jury in all cases,°* the issue of liability of defend- 
ant under the doctrine of comparative negligence is 
always a question of fact for the jury.°® Where the 
facts are undisputed®* and, beyond a possible infer- 
ence to the contrary,®? conclusively establish the 
absence of negligence on the part of defendant%® 
or that plaintiff was guilty of more than slight con- 
tributory negligence in comparison with defend- 


NEGLIGENCE 


Doctrine. 


ant’s negligence, the question of defendant’s lia- 
Quinn v. Boston El. R. Co., 214 Mass.] County R. Co., 222 Pa. 356, 71 A‘538; 


306, 101 NE 151; Ayers v. Ratshesky, |, 
326, 59 A 1100; Jones v. United Trac- 


213 Mass. 589, 101 NE 78; Grella v. 
Lewis Wharf Co., 211 Mass. 54, 97 
NE 745, AnnCas1913A 1136; Mellen v. 
Old Colony St. R. Co., 184 Mass. 399, 
68 NE 679; Walsh v. Loorem, 180 
Mass. 18, 61 NE 222, 91 AmSR 263; 
Butler v. New York, etc., R. Co., 177 
Mass. 191, 58 NE 592; McNeil v. Bos- 
ton Ice Co., 173 Mass. 570, 54 NE 257; 
Collins v. South Boston R. Co., 142 
Mass. 301, 7 NE 856, 56 AmR 675; 
Mulligan v. Curtis, 100 Mass. 512, 
97 AmD 121; Lovett v. Salem, etc., R. 
Co., 9 Allen 557. 

Mich.—McCann vy. Detroit, 234 
Mich, 268, 207 NW 923; Keyser v. 
Chicago, etc., R. Co., 56 Mich, 559, 
23 NW 311, 56 AmR 504. 

Minn.—Decker vy. Itasca Paper Co., 
4111 Minn. 439, 127 NW 183. 

Mo.—McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 33; Rosenkranz v. 
Lindell R: Co., 108 Mo. 9, 18 SW 890, 
32 AmSR 588; Day v. Consolidated 
Light, etce., Co., 136 Mo, A. 274, 117 
Sw 81. : 

Nebr.—Craig v. Chicago, ete, R. 
Co., 97 Nebr. 586, 150 NW 648. 

N. Y¥.—Longacre v. Yonkers R. Co., 
236 N. Y. 119,,140 NE,215, 28 AL 

1030; Serano v. New York Cent., etc., 
‘R. Co., 188 N. Y._156, 80 NE 1025, 
117 AmSR 833; Weil v. Dry-Dock, 
etc., R. Co., 119 N. Y. 147, 23 NE 487; 
Birkett v. Knickerbocker Ice Co., 110 
N. Y. 504, 18 NE 108; Chrystal v. 
Troy, etce., R. Co., 105 N. Y. 164, 11 
NE 380; Fallon v. Central Park, etc., 
R. Co., 64.N. Y. 13 [aff 6 Daly 8]; 
Cosgrove v. Ogden, 49 N. Y. 255, 10 
AmR 361; Mangam v. Brooklyn City 
R. Co., 38 N. Y. 455, 98 AmD 66 [aff 
36 Barb. 230]; Jetter v. New York, 
etc., R. Co., 2 Abb. Dec. 458, 2 Keyes 
154: Ciaramella v. Orr, 216 App. Div. 
247, 214 NYS 713; Triay v. Richard 
Carvel Co., 172 App. Div. 615, 158 
NYS 739; Keiley v. New York Cent., 
ete.,, R. Co., 167 App. Div. 812, 152 
NYS 1087 [rev 86 Misc. 490, 149 NYS 
299, and app dism 219 N, Y. 679 mem, 
115 NE 1042 mem]; Ewing v. Farley, 
161 App. Div. 397, 146 NYS 549; Gold- 
berg v. Graham, 146 App. Div. 501, 
131 NYS 681 [reh den 147 App. Div. 
934 mem, 132 NYS 1130 mem]; Foley 
v. New York Cent., etc., R. Co., 132 
App. Div. 506, 117 NYS 956; Burke v. 
Borden’s Condensed Milk Co., 98 App. 
Div. 219,'90 NYS 527; Kennedy v. 
Hill Bros. Co., 54 App. Div. 29, 66 
NYS 280; Kitchell v. Brooklyn 
Heights R. Co., 6 App. Div. 99, 39 
NYS 741; Ames v. Broadway, etc., R. 
Co., 56 N. Y. Super. 3, 4 NYS 8038 [aff 
122 N. Y. 643 mem, 25 NE 956 mem]; 
Ryder v. New York, 50 N. Y. Suner. 
220: Zwirn v. Joline, 122 NYS 231; 
Theis v. Thomas, 77 NYS 276; Barry 
v. Second-Ave. R. Co., 16 NYS 518, 
520 [aff 186 N. Y. 669 mem, 33 NE 
336 mem]; Fisselmayer v. Third Ave. 
R. Co., 2 NYSt 75. 

Pa.—Cover v. Hershey Transit Co,, 
290 Pa. 551, 139 A 266; Pargnik v. 
Central Abattoir Co., 284 Pa. 393, 131 
A372: Garris v. Bell, 253 Pa. 33, 97 
A 1034; Davis v. Westmoreland 


Duffy v. Sable Iron Works, 210 Pa. 


tion Co., 201 Pa. 346, 50 A 827; Muhl- 
hause v. Monongahela St. R. Co., 201 


Pa, 244, 50 A 940; McDermott v. 
Consolidated Ice Co., 44 Pa. Super. 
445, 454; Fineman v. Philadelphia 


Rapid Transit Co., 42 Pa. Super. 379; 
Corpies: vs. Sand’ Co; 3f Pa: Super: 
107; Flaherty v. Scranton Gas, etce., 
Co., 30 Pa. Super. 446. 

Tenn.—Cheek v. Fox, 7 Tenn. Civ. 
A. 160. 

Vt.—Lindsay v. Canadian Pac. R. 
Co., 68 Vt. 556, 35 A 513. 

Wash.—Bruner v. Little, 97 Wash. 
319; 166. PB) 1166;*\ Gregg v:-. King 
Gounty, 80 Wash. 196, 141 P 340, Ann 
Casi916C 135. 

W. Va.—Bias v. Chesapeake, etc., 
R. Co., 46 W. Va. 349, 33 SE 240. 

Wis.—Kashuda v.. Adams Express 
Co., 171 Wis. 25,176 NW 222; O’Brien 
v. Wisconsin Cent. R. Co., 119 Wis. 7, 
96 NW 424; Decker v. McSorley, 111 
Wis. 91, 86 NW 554. 

{a] Mother: (1) Bringing a child 
two and one-half years old into a 
bank building, the child receiving in- 
juries from an unguarded radiator in 


the bank. Howlett v. Dorchester 
Trust Co., 256 Mass. 544, 152 NE 
895. (2) Permitting a child, fourteen 


months old, to play with older child 
in the hallway of a tenement house 
where there was a broken banister. 
Grella v. Lewis Wharf Co., 211 Mass. 
54, 97 NE 745, AnnCasi1913A 1136. 

91. See supra § 595. 

‘92. Ala.—Louisville, ete., R. Co. v. 
Blankenship, 199 Ala. 521, 74 S 960. 

Ark.—St. Louis-San Francisco R. 
Co. v. Horn, 168 Ark. 191, 269.SW 
576; Missouri Pac. R. Co. v. Bode, 
168 Ark. 157, 269 SW 361; Powell v. 
Jonesboro, ete., R. Co., 166 Ark. 252, 
266 SW 78; Davis v. Scott, 151 Ark. 
34, 235 SW 407; Evans v. Blytheville, 
ete., Ri, Co., 147 Ark..28, 227 SW 257. 

Cal.—Robinet v. Hawks, 200 Cal. 
265, 252 P 1045. 

Ga.—Whitcomb v. Payne, 27 Ga. A. 
722, 109 SE 708; Central of Georgia R, 
Co. v. McKey, 18 Ga. A. 477, 79 SE 3878. 

Ill.—North Chicago Rolling-Mill 
Co. v. Johnson, 114 Ill. 57, 29 NE 186; 
St. Louis, etce., R. Co. v. Todd, 36 Ill. 
409; Pittsburgh, etc., R. Co. v. Calla- 
ghan, 50 Ill. A. 676. 

Mich.—Boesler v. Copper Range R. 
Co., 184 Mich. 430, 151 NW _ 560. 

Mo.—Hiatt v. St. Louis-San Fran- 
cisco R. Co., 308 Mo. 77, 271 SW 806. 

Nebr.—Hall v. Union Pac. R. Co., 
113 Nebr. 9, 201 NW 678; Francis v. 
Lincoln Tract. Co., 106 Nebr, 248, 1838 
NW 293; Robison v. Troy Laundry, 
105 Nebr. 267, 180 NW 43; McCarthy 
v. Ravenna, 99 Nebr. 674, 157 NW 
629; Disher v. Chicago, etc., R. Co:; 
93 Nebr. 224, 140 NW 185. 

. Oh.—Cincinnati, ete., Tract. Co. v. 
Murphy. 28 O. C. A. 316, 

Va.—State, etc., Trust Co. v.° Nor- 
gots etc., R. Co., 144 Va, 185, 131 SE 

Wash.—Lindblom v. Hazel Mill Co., 
91. Wash. 333, 157 P 998. ss 

Wis.—Gordon vy. Illinois Cent. R. 


\ 


Reload 
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bility should not be submitted to the jury.°9 

[§ 875] f. Last Clear Chance or Humanitarian 
* Where the evidence is conflicting and 
inconclusive,” the question whether or not defendant 
could have avoided doing injury to plaintiff by the 
exercise of reasonable care and diligence, notwith- 
standing the latter’s contributory negligence, is for 
the jury,? even though a few seconds only inter- 
vened between the time of the cessation of plaintiff’s 
negligent act and the beginning of the neghgent act 
of defendant.* In such eases, the issue of plaintift’s 
contributory negligence is itself for the jury, plain- 
tiff’s reliance on the humanitarian doctrine not 
constituting an admission of his contributory neg- 
ligence.® Where the facts are not in dispute and are 


Co., 168 Wis, 244, 1649 NW 570; Han- 
son v. Chicago, etc., R. Co., 157 Wis. 
455, 146 NW 524 [writ of error dism 
235 U. S. 693.mem, 35 SCt 206 mem, 
59 L. ed. 429 mem]; Tidmarsh v. 
Chicago, etc., R. Co., 149 Wis. 590, 
136’ NW 337; Schendel v. Chicago, 
ete., R. Co., 147 Wis. 441, 133. NW 
830; Dohr v, Wisconsin Cent. R. Co. 
144 Wis. 545, 129 NW 252; Zeratsky Vv. 


Chicago,’ etc., R. Co., 141 Wi 
123 NW 904. Eee 
93. Ala.—Louisville, ete., R. Co. v. 


Aer 194 Ala. 51, 69 S 125. 
a.—Davis v. Whitcomb, 30 mAs 
497, 118 SE 488. : et: 

Kan.—Thomas y. Atchison, etc, R, 
Co., 101 Kan. 528, 168 P 322. 

Ky.—Norfolk; ete., R. Co. v. Thomp- 
son, 161 Ky. 814, 171 SW 451. 

S. C.—Thornhill v. Davis, 121 S. @ 
49, 113 SE 870, 24 ALR 617. 

Tex.——Stii Lois; .ete., 7 R. sCox,-ve 
Davis, (Civ. A.) 262 SW 923. 

94 See supra § 858. 

95. Caine v. St. Louis, ete., R. Co., 
209 Ala. 181, 95 S 876, 32 ALR 793 
(applying the Oklahoma law). 

96. See supra §§ 855, 861. 

97. See supra’ §§ 856, 862. 

98. Sund v. Smisek, 105 Nebr. 602, 
181 NW 529. 

99. Allnutt v. Missouri Pac. R. Co., 
(2d) 604; Bradley v. Missouri 
Pace. R. Co., 288 Ked. 484; Barnhart 
v. Pere Marquette R. Co., 188 Mich. 
537, 155 NW. 355; Allen v, Omaha, 
eLe, i R Cot, on GNebr.) 27 255N We i422 8e 
Haffke v. Missouri Pac. R. Corp., 110 
Nebr. 125, 193 NW 257; Johnson v. 
Omaha, 108 Nebr. 481, 188 NW 122; 
Frye v. Omaha, etc., R. Co., 106 Nebr. 
333, 183 NW 567, 22 ALR 607 (eci- 
sion on the pleadings). 

1. This doctrine generally see su- 
pra §§ 5389-545. 

2. See supra § 854, 

3. Ala.—Memphis, etc,, R. Co. v. 
Martin, 131 Ala, 269, 30 S 827. 

Ga.—Richmond, etc., R. Co. v. How- 
ard, 79 Ga. 44, 3 SE 426, 

ete. 2. 


Kan.—Tarter~ v. Missowri 
Co., 119 Kan. 365, 239 P 754, 

Mo.—Hall v. Missouri Pac. R. Co., 
219 Mo. 558, 118 SW 56; O’Flaherty 
v. Union R. Co., 45 Mo.'70, 100 AmD 
343; Burgess v. Garvin, 219 Mo. -A. 
162, 272 SW 108: Lambert v. Wells, 
(A.) 264 SW 37; Fledderman v. Manu- 
facturers’ R: Co,, (A.) 254 SW 717; 
Nufer v. Metropolitan St, R. Co., 
(A.) 182 SW 792: Doss v. Missouri, 
ete., R. Co., 185 Mo. A. 643, 116 SW 
458: McNamara v. Metropolitan St. 
R. Co., 183 Mo, A. 645, 114 SW 50. 

Nebr.—Robison v. Troy Laundry, 
105 Nebr. 267. 180 NW 43. 

N. C.—Buchanan v. Ritter Lumber 
Co., 168 N. C. 40, 84 SE 50; Wheeler 
v. Gibbon, 126 N. C. 811, 36 SH 277. 

Okl.—Missouri, - ete.,5 JRi- Co., Vv. 
Smith, 97 Okl. 1652, 223 P 3738. 

Tex. Mt. Worth; pete.) ks Conve 
Houston, (Civ. A.) 185 SW 919. 

Wash.—Underhill v. Stevenson, 100 
Wash. 129, 170-P 354, 

4. Dayton, etc., Tract. Co. v. Bos- 
well, 17 Oh. A. 293. 

5. Sandry vy. Hines, (Mo. A.) 226. 
Sw 646. 
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absolutely conclusive,* the question of liability is 
The showing of a mere possibility 
of avoiding the accident is insufficient to bring the 


for the court.’ 
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case within the humanitarian doctrine.® 


6. See supra § 855, 

7. Louisville, etc., R. Co. v. Stokes, 
166 Ky. 142, 179 SW 47. 

8. Goodson v. Schwandt, (Mo.) 300 
SW 795. See supra § 542. 

9. In case of dangerous instru- 
mentalities, places, etc. see infra §§ 
887-898. 

10. U. S.—Chunn vy. City, ete, R. 
Co., 207 U. S. 302, 28 SCt 68, 52 L. ed. 
219; Southern R. Co. v. Carson, 194 
U. S. 136, 24 SCt 609, 48 L._ed. 907 
[aff 68 S. C. 55, 46 SH 525]; Milwau- 
kee, etc., R. Co. v. Kellogg, 94 U. S: 
469, 24 L. ed. 256 [aff 14 F. Cas. No. 
7,664]; Air Reduction Co. Inc. v. 
Philadelphia Storage Battery Co., 14 
F. (2d) 734; Cudahy Packing Co. v. 
Luyben, 9 F. (2d) 32; Tom v. Nichols- 
Fifield Shoe Mach. Co., 215 Fed, 881, 
132 CCA 221; Armour v. Wanamaker, 
202 Fed. 423, 120 CCA 529; Wells v. 
Zimmer, 186 Fed. 130, 108 CCA 242; 
Pacific Tel., ete., Co. v. Parmenter, 
170 Fed. 140, 95 CCA 382; San Fran- 
cisco, etc., Co. v, Carlson, 161 Fed. 
851, 89 CCA 45; Castner Electrolytic 
Alkali Co. v. Davies, 154 Fed. 938, 83 
CCA 510; Shellaberger v. Fisher, 143 
Fed. 937, 75 CCA 9, 5 LRANS 250; 
National Refining Co. v. Willis, 143 
Fed. 107, 74 CCA 301; Cole v. German 
Sav., ete., Soc., 124 Fed. 113, 59 CCA 
593, 68 LRA 416; Western Union Tel. 
Co. v. Thorn, 64 Fed. 287, 12 CCA 
104: Zopfi v. Postal Tel. Cable Co., 
60 Fed. 987, 9 CCA 308. 

Ala.—Alabama Great Southern R. 
Co. v. Cornett, 214 Ala. 23, 106 S 242; 
Southern R, Co. v. Lime Cola Bot- 
tling Co., 210 Ala. 336, 98 S 1; Briggs 
v. Birmingham R., Light, etc., Co., 
188 Ala. 262, 66 S 95; Bessemer Coal, 
etc., Co. v. Doak, 152 Ala. 166, 44 S 
627, 12 LRANS 389; Bessemer Coal, 
etc., Co. v. Doak, 151 Ala, 670, 44 § 
631; E. E. Jackson Lumber Co. v. 
Cunningham, 141 Ala. 206, 37 S 
445: Scholze v. Sloss-Sheffield Steel, 
etc., Co., 138 Ala. 339, 35 S 321. 

Ariz.-—Mesa City v. Lesueur, 21 
Ariz. 532, 190 P 573; Inspiration Cons. 
Copper Co. v. Conwell, 21 Ariz. 480, 
190 P 88; Crandall v, Consolidated 
Tel., etc., Co., 14 Ariz. 322, 127 P 994; 
Gila Valley, etc., R. Co. v. Lyon, 9 
Ariz, 218, 80'P 337. 

Ark.—Foster v. Lusk, 129 Ark. 1, 
194 SW 855; St. Louis, etce., R. Co. v. 
Wirbel, 104 Ark. 236, 149 SW 92, Ann 
Cas1914C@ 277; Helena Gas Co. v. 
Rogers, 104 Ark. 59, 147 SW 473; 
Newport Stave Co. v. Hall, 102 Ark. 
625, 145 SW 528; Western Union Tel. 
Co. v. Bickerstaff. 100 Ark, 1, 138 
Sw 997, AnnCas1913B 242. 

Cal._Fogarty v. Southern Pac. Co., 
151 Cal. 785, 91 P 650; Anderson v. 
Seropian, 147 Cal. 201, 81 P 521; Shea 
v. Pacific Power Co., 145 Cal, 680. 79 
P 373; Cross'v, California St. Cable 
R. Co., 102 Cal. 318, 36 P 673; Henry 
v. Southern Pac. R. Co., 50 Cal. 176; 
Bird v. Utica Gold Min. Co., 2 Cal. 
A, 674, 84 P 256. 

Colo.—Tadlock v. Lloyd, 65 Colo. 40, 
173 P 200; Kent Mfg. Co. v. Zimmer- 
man, 48 Colo. 388, 110 P 187; Union 
Pac. R. Co. v. Shovell, 39 Colo, 436, 
89 P 764; Hayes v. Williams, 17 Colo 
465, 30 P 352; Denver, etc., R. Co. v. 
Robbins, 2 Colo. A. 313, 30 P 261, 

Conn.—Deming v. Johnson, 80 
Conn. 553, 69 A 347. 

Del.— Weldon v. People’s R, Co., 65 
A 589; Goldstein v. People’s R. Co., 
21 Del. 306, 60 A 975; Di Prisco v. 
Wilmington City R. Co., 20 Del. 527, 
57 A 906; Jarrell v, Wilmington, 20 
Del. 454, 56 A 879; Cox v. Wilmington 
City R. Co., 20 Del. 162, 53 A 569; 
Snyder v. People’s R. Co., 20 Del. 
145, 53 A 433; Boyd v. Blumenthal, 
19 Del. 564, 52 A 330; Adams’ v. 
Wilmington, etc., Electric R. Co., 19 
Del. 512, 52 A 264; Neal v. Wilming- 


ton, etc., Electric R. Co., 19 Del. 467, 
53 A 838; Giordano v. Brandywine 
Granite Co., 19 Del. 423, 52 A 3832. 

D. C.—LeFoe v. Corby Co., 38 App. 
54; Munsey v. Webb, 37 App. 185 [aff 


zai U. S. 150, 34 SCt 44, 58 L. ed. 
162]. 
Fla.—Western Union Tel. Co. v. 


Taylor, 114 S 529; German-American 
Lumber Co, v. Brock, 55 Fla. 577, 46 
S 740; Jacksonville Electric Co. v. 
Sloan, 52 Fla, 257, 42 S 516. 

Ga.—Benson y. Hays, 143 Ga, 216, 
84 SE 543; Madison v. Thomas, 130 
Ga. 158, 60 SE 461; Olliff v. Howard, 
33 Ga. A. 778, 127 SE 821; Faggart v. 
Rowe, 33 Ga. A. 423, 126 SE 731; 
Nixon ‘v. Williams, 25. Ga. A. 594, 
103 SE 880; Central of Georgia R. 
Co. v. Hartley, 25 Ga. A. 120, 103 SE 
262; Chandler v. Schofield, 12 Ga. A. 
681, 78 SE 49, 

Hawaii. — Ward vy. Inter-Island 
Steam Nav. Co., Ltd. 22 Hawaii 488; 
Ward v. Inter-Island Steam Nav. Co., 
Ltd., 22 Hawaii 66. 

-Ida.—Pilmer v. Boise Tract. Co., 
14 Ida. 327, 94 P 432, 125 AmSR 161, 
15 LRANS 254, 

Ill.—Phillabaum v. Lake Prie, etc., 
R. Co., 815 Ill, 131, 145 NE 806 [rev 
232 Ill. A. 120]; Thomas v. Chicago 
Embossing Co., 307 Ill. 134, 138 NE 
285; McClure v. Hoopeston Gas, etc., 
Co., 303 Ill. 89, 135 NE 43, 25, ALR 
250; Schultz v. Henry Ericsson Co., 
264 Ill. 156, 106 NE 236 [aff 182 Ib 
A. 487]; Nall v. Taylor, 247 Ill. 580, 
93 NE 359; Waschow v. Kelly Coal 
Co., 245. Ill, 516, 92. NE 303; Athens 
Min. Co. v. Carnduff, 221 Ill. 354, 77 
NE 571; Chicago Union Tract. Co. v. 
Sawusch, 218 Til. 130, 75 NE 797%, 1 
LRANS 670; Central Union Bldg. Co. 
v. Kolander, 212 Ill? 27°72) NB 60; 
Rock Island Sash, etc., Works v. 
Pohlman, 210 Ill. 183, 71 NE 428; 
Missouri Malleable Iron Co. v. Dil- 
lon, 206 Ill. 145, 69 NE 12 [aff 106 
Ill. A. 649]; Chicago Hair, ete., Co. 
v. Mueller, 203 Ill. 558, 68 NE 51; 
Armour v. Golkowska, 202 Ill. 144, 
66 NE 10387; True, etc., Co. v. Woda, 
201 Ill. 315, 66 NE 369; D. Sinclair 
Co. v. Waddill, 200 Ill, 17, 65 NE 4387; 
Chicago, etc., R. Co. v. Mochell, 193 
Ill. 208, 61 NE 1028, 86 AmSR 318; 
Landgraf v. Kuh, 188 Ill. 484, 59 NE 
501 [rev 90 Ill. A. 134]; Barnes v. 
Tllinois Fuel Co., 206 Ill. A. 425; 
Daly v. New Staunton Coal Co., 203 
Til Ay 164°, [aff 280 Ti. 175,117 NE 
418]; Halladay v. Murphysboro Sup- 
ply Co., 203 Ill. A, 142; Nagalil v. 
Shoal Creek Coal Co., 201 Tll. A. 220; 
Hurst v. Madison Coal Corp., 201 Ill. 
Ay 206: LEimcoln v. Pryor; 199 Illy A: 
228; Stone v. Donk Bros. Coal, etc., 
Co., 199 Ill. A. 64; Fanning’ v, Chi- 
eago, 194 Ill. A. 574; Edwards v. 
Negley, 193 Ill. A. 426; Brownson v. 
Brown, 181 Ill. A. 546; Straus v. 
Boston Store, 177 Tll. A. 525; Engel 
v. Frank Parmalee Co., 169 Ill, A. 
410; Spencer v. Standard Roofing Co., 
163 Ill. A. $01; Heiting v. Chicago, 
ete., R. Co, 162. Illy A, 403° [aff 252 


Tll. 466, 96 NE 842, AnnCas1912D 
451]; Wells Bros. Co. v. Flanagan, 


139 Ill. A. 237 [aff 237 Ill. 82, 86 NE 
-609, 127 AmSR 315]; Ingraham v. 
Harmon, 188 Ill. A. 82 [aff 229 111. 
168, 82 NE 256]; Illinois Cent. R. Co. 
v. Siler, 133 Ill. A. 2 [aff 229 Tll. 3890, 
82 NE 362, 15 LRANS 819, 11 AnnCas 
868]; American Car, etc., Co. v. Ar- 
mentraut, 116 Ill. A. 121 [aff 214 T11. 
509, 73 NE 766]; O’Donnell v. Rosen- 
thal, 110 Til. A. 225; True, ete., Co. v. 
Woda, 104 Ill. A. 15 [aff 201 Tl. 315, 
66 NE 369]; Flora v. Pruett, 81 Ill. 
A. 161; Dallemand v. Saalfeldt, 73 T1l. 
A. 151. [aff 175 Til. 310, 51 NE 645, 
67 AmSR 214, 48 LRA 753], 
Ind.—Wabash R. Co. v. Gretzinger, 
182 Ind. 155, 104 NE 69; New Castle 
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The question of whether defendant’s negligence or 
conduct,’® or whether plaintiff’s negligence or con- 


v. Grubbs, 171 Ind. 482, 86 NE 757; 
Davis vy. Mercer Lumber Co., 164 Ind. 
413, 73 NE 899; Munson v. Rupker, 
(A.) 151 NE 101 [den reh 148 NE 
169]; Phillips v. Jackson, 83 Ind, A. 
135, 147 NE 818; Cumberland Tel., 
ete., Co. v. Kranz, ‘48 Ind. A. 67, 95 
NE 371; U. S. Cement Co. v. Cooper, 
NE 981; Tucker, etc., Mfg. 
Co. ‘v. Staley, 40 Ind. A. 63; 80 
NE 975; Terre Haute Electric Co. 
Fea icles, 35 Ind, A. 180, 72 NE 


Ind, T.—Atoka Coal, ete. Co. v. 
Miller, 7 Ind. T. 104, 104 SW 555 [rev 
on other grounds 170 Fed. 584, 95 
CCA 664]. 

lowa.—Graham _v. Ochsner, 193 
Iowa 1196, 188 NW 838; Godbey v. 
Grinnell Electric, etc., Co., 190 Iowa 
1068, 181 NW 498; Albrook v. Western 
Union Tel. Co., 169 Iowa 412, 150 
NW 75; Fitter v. Iowa Tel. Co., 143 
Iowa 689, 121 NW 48; McEldron vy. 
Drew, 138 Iowa 390, 116 NW 147, 128 
AmSR 203; Needy v. Littlejohn, 137 
Iowa 704, 115 NW 483; Huggard v. 
Glucose Sugar Refining Co., 132 Iowa 
724, 109 NW 475; Young v. People’s 
or ee Co. or Iowa 290, 103 NW 

; Brown v. Chillicoth 
640, 98 NW 502. ape isis * 
an.—Mayes v. Kansas City Pow 
etc. Co. 121 Kan. 648, 249 Pp B99: 
Clark v. E. I. Du Pont de Nemours 
Powder Co., 94 Kan. 268, 146 P 320, 
LRA1915E 479, AnnCas1917B 340: 
Barnett v. United Kansas Portland 
oe ie 91 Bet 719,°1389 Pp 484: 
ison, etc., ne COL -aNe 
Kan. 515, .73 P 105. ee 
y.—Bryant v. Ellis, 222 
300 SW 610; Louisville, ote. He. “Gor 
v. Goodman, 210 Ky. 13, 273 Sw 526- 
Hardware Mut. Casualty Co. v. Union 
Transfer, etc., Co., 205 Ky. 651, 266 
SW 362; Beiser v. Cincinnati, ete., R 
Co., 152° Ky, 522, 153 Sw 743," 43 
LRANS 1050; Covington vy. Billiter 
99 SW 818, 80 Kyl 650: Sydnor v 
Arnold, 122 Ky. 557, 92 SW 289 28 
KyL 1250; Louisville v. Bailey, 74 
PAL a Eye ay GaSe ponies 'etc., 

A conv, es 
Raiao, gles, W 751, 24 KyL 

Me.—Bowden v. Derby, 99 M 
58 A 993: Neal v. Rendall, 98 Me. 68) 
56 A 209, 63 LRA 668: Lake v. Milli 

e. 240, 16 AmR 456. 

Md.— hite v. Parks, .140 A170. 
Baltimore v. Terio. 147 Md. 330, 12g 
A 353; Wilson v. Blaustein, 144 Md 
289, 124 A 886; Susquehanna Trans- 
mission Co. v. Murphy, 131 Ma, 340 
101 A 791; Hodges v. Baltimore En. 
gine Co., 126 Md. 307, 94 A 1040 Ann 
Casi917C 766; Green y. Shoemaker 
111 Ma. 69, 73 A 688, 23 LRANS 667: 
Pennsylvania Steel Co, v. Wilkinson’ 
107 Md. 574, 69 A 412,16 LRANS 
200; Geiselman v. Schmidt, 106 Ma 

6K ; Samuel vy, y 
Ma, 558, 58 A 19. Vee ne 

ass.—Kelley v. J. A. Larawsg 
223 Mass. 182, 111 NE 794; Decharne 
v. Holyoke St. R. Co., 203 Mass. 384 
89 NE 561; Smith v. Edison Blectrié 
Illum. Co., 198 Mass. 330, 84 NE 434 
15 LRANS 957: Ladd v. New York’ 
etc., R. Co., 193 Mass. 359, 79 NB 
742, 9 LRANS 874, 9 AnnCas 988- 
Bates v. Dr. King Co., 191 Mass. 585° 
77 NE 1154; Butler v. New England 
Structural Co., 191 Mass. 397. 77 NE 
764; Byrne v. Learnard, 191 Mass 
269, 77 NE 316; Fountaine v. Wam-— 
panoag Mills, 189 Mass. 498, 75 NB 
738; Hyde v. Boston, 186 Mass. 115 
71 NE 118; Bowes vy. Boston, 155 
Mass. 344, 29 NE 633, 15 LRA 365: 
Shaw v. New York, ete, R. Co. 150 
Mass. 182, 22 NE 884, : 

ich.—Czarniski v. Security Stor- 
age, etc., Co., 204 Mich. 276, 170 Nw 
52; Wine v. Newcomb, 203 Mich. 445 
169 NW 832; Reed Vv. Martin, 166 
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Mich. 253, 125 NW 61; Parker v. 
Union Station Assoc., 155 Mich. 72, 
118 NW 733; Logan v. Lake Shore 
ete., R. Co., 148 Mich. 603, 112 NW 
506; Lillibridge v. McCann, 117 Mich. 
84, 75 NW 288, 41 LRA 381, 72 AmSR 
553; Ross v. Ionia Tp.,.104 Mich. 320, 
62 NW 401; Billings v. Breinig, 45 
Mich. 65, 7 NW 722; Hoyt v. Jeffers, 
30 Mich. 181. 

Minn.—Swedberg v. Chicago, etc., 
R. Co., 147 Minn. 456, 179 NW 890; 
Peterson v. Martin, 138 Minn. 195, 
164 NW 813; Mitton v. Cargill El. Co., 
124 Minn. 65, 144 NW 434; La Pray 
v. Lavoris Chemical Co., 117 Minn. 
152,-1384 NW 313; Hyatt v. Murray, 
101 Minn, 507, 112 NW 881; Mattes v. 
Great Northern R. Co., 100 Minn. 34, 
110 NW 98; O’Malley v. St. Paul, ete., 
R. Co., 48 Minn. 289, 45 NW 440. 

Miss.—Bonelli v. Branciere, 127 
Miss. 556, 90 S 245; Alabama, etc., R. 
Co. v. Groome, 97 Miss. 201, 52 8S 
703; Leake iv. Gulf, “ete., “R.. Co.,4 91 
Miss. 398, 46 S 68; Illinois Cent. R. 
Co. v. Bethea, 88 Miss. 119, 40 S 813; 
Hopson vy. Kansas City, etc., R. Co., 
87 Miss. 789, 40 S 872; Kansas City, 
etc., R. Co. v. McShan, 81 Miss. 460, 
33 S 223. 

Mo.—McLeod v. Linde Air Prod- 


ucts Co., 1 SW (2d) 122; Hogan v. 
Fleming, 297 SW 404; Seeger v. St. 
Louis Silver Co., 193 Mo. 400, 91 


Sw 1030; Turner v. Haar, 114 Mo. 
335, 21 SW 737; Egan v. Palmer, (A.) 
293 SW 460; Tabor v. Kansas City 
Bolt, ete., Co., (A.) 274 SW 911; Gil- 
man v. Fleming, (A.) 265 SW 104; 
Ridenour v. International Harvester 
Co., (A.) 205 SW 881; Holman v. E. E. 
Souther Iron Co., 152 Mo. A. 672, 133 
SW 379; Oborn v. Nelson, 141 Mo. A. 
428, 126 SW 178; Ballentine v. Kan- 


sas City, 126 Mo. A. 130, 103 SW 564;. 


Phelan vy. Granite Bituminous Pav. 
Co., 115 Mo. A. 423, 91. SW 440; Good- 
man v. Kahoka, 100 Mo. A. 278, 73 
SW 355. 

Mont.—Marsh v. Ayers, 80 Mont. 
401, 260 P 702; Hagerty v. Montana 
Ore Purchasing Co., 38 Mont. 69, 98 
P 643, 25 LRANS 356; Birsch v. Citi- 
zens’ Electric Co., 36 Mont. 574, 93 
P 940. ; 

Nebr.—Bauer, ete., Co. v. National 
Roofing Co., 107 Nebr. 831, 187 NW 
59: Zelenka v. Union Stock Yards Coy 
$2 Nebr. 511, 118 NW 103; Cudahy 
Packing Co. v. Wesolowski, 75 Nebr. 
786, 106 NW 1007; Lincoln Tract. Co. 
v. Heller, 72 Nebr. 127, 100 NW 197, 
102 NW 262; Kitchen v. Carter, 47 
Nebr. 776, 66 NW 855. 

N. H.—Rerosier v. New England 
Mel. sete, /Cor, 81 Ne A, 451, 130-"A 
145; Robertson v. Monroe, 80 N. H. 
258, 116 A 92; Boucher v. Larochelle, 
74 N. H. 433, 68 A 870, 15 LRANS 416; 
Gilbert v. Burque, 72 N. H. 521, 57 
A 927; Ela v. Postal Tel. Cable Co., 
TAIN. Seem oh Ant 2 80), 

N. J.—Batton v. State Public Serv. 
Corp. 75 N.J. Tn 857; 69 A 164, 127 
AmSR 855, 18 LRANS 640: Sutphen 
v. Hedden, 67 N. J. L. 324, 51 A 
721; Berglund v. Hild, (Sup.) 135 A 
52 


N. M.—Thompson vy. Albuquerque 
Tract. Co., 15 N. M. 407, 110 P 552. 

N. Y.—Marx v. Ontario Beach Ho- 
telrrdte. (Co, 21a N, i. Yo6 33, 04.05) NE 
97; Stenger v. Buffalo Union Furnace 
Co., 186 N. Y. 323, 78 NE 1068; Can- 
field v. Baltimore, ete., R. Co., 93 
N. Y. 532,.45 AmR 268; Durkin v. 
Sharp, 88 N. Y. 225 [aff 12 NYWkly 
Dig 421]; Macauley v. New York, 67 
N. Y. 602; Arpino v, Beyl, 214 App. 
Div. 289, 212 NYS 322; Sider v. Gen- 
eral Electric Co., 203 App. Div. 443, 
197 NYS 98 [aff 238 N. Y. 64, 143 NE 
792, 34 ALR 158]; Miller v. Stein- 
feld, 174 App. Div. 337, 160 NYS 800; 
Thompson v. Bath, 142 App. Div. 331, 
126 NYS 1074 [aff 205 N. Y. 573 mem, 
73 NE 1117 mem]; Johnston v. Ste- 
vens, 123 App. Div. 208, 108 NYS 
407; Mayhood v. New York, 119 App. 
Div. 100, 108 NYS 856; Wendell v. 
Leo, 115 App. Div. 850, 101 NYS 51; 
O’Keefe v. Great Northern El. Co., 
105 App. Div. 8, 93 NYS 407; Stein- 
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acker v, Hills Bros. Co., 91 App. Div. 
521, 87 NYS 33; Shortsleeve v. Steb- 
bins, 77 App. Div. 588, 79 NYS 40; 
Reilly v. Atlas Iron Constr. Co., 83 
Hun 196, 31 NYS 618; Sweeney v. 
New York Steam Co., 15 Daly 312, 6 
NYS 528 [aff 117 N. Y. 642 mem, 22 
NE 1131 mem]; Schell v. German 
Flats, 54 Misc. 445, 104 NYS 116 frev 
on other grotinds 123 App. Div. 197, 
108 NYS 219]; Sembler v. Cow- 
perthwait, 53 Misc. 28, 103 NYS 
eas Pasquini v. Lowery, 18 NYS 

N. C.—Earwood vy. Southern R. Co., 
192 -N. C. 27,183 SE 180; Albritton 
Wes EU 1 90> ING Ce F439) 3.07 Si 55 
Gibbon v, Lamm, 183 N. C. 421, 111 
SE 618; Stultz v. Thomas, 182 N. C. 
470, 109 SE 361; Stone vy. Texas Co., 
180 N. C. 546, 105 SE 425, 12 ALR 
1297; McAtee v. Branning Mfg. $Co., 
166 N. C. 448; 82 SE 857; Hardy v. 
Hines Bros. Lumber Co., 160 N. C. 
113, 75 SE 855, 42 LRANS 759; Wag- 
ner v. Atlantic Coast Line R. Co., 147 
N. C. 315, 61 SE 171, 19 LRANS 1028; 
Sibbert v. Scotland Cotton Mills, 145 
N. C: 308, 59 SH 79; Fisher v. New 
Bern, 140 N. C. 506, 53 SE 342, 111 
AmSR 857, 5 LRANS 542; Watkins 
v. Kaolin Mfg. Co., 131 N. C. 536, 42 
SE 9838, 60 LRA 617. 

N. D.—Miller v. Minneapolis, etc., 
R. Co., 50°N. D: 206, 195 NW 33; 
La Point v. Hodgins Transfer Co., 48 
N. D. 1032, 188 NW 166; Farmers’ 
Mercantile Co. v. Northern Pac. R. 
Co., 27 N. D.° 302, 146 NW 550. 

Oh.—Blancke v. New York Cent. 
R. Co., 103 Oh. St. 178,133 NH 484; 
Higbee Co. v. Jackson, 101 Oh. St. 75, 
128 NE 61, 14 ALR 131; Motz v. 
Akron, 22 Oh. A. 98, 153 NE 868; 
Weingerter v. Ohio Electric R. Co., 13 
OhNPNS 659; Pritz v. Pittsburgh, 
ete., R. Co., 12 OhNPNS 481; Cincin- 
nati v. Baltimore, ete., Southwestern 
RBeCo;.: 1 ORNPNS: 507; 

Okl.—Missouri, etc., R. Co. v. Pe- 
rino, 118 Okl. 133. 247 P 41, 47 ALR 
283; Producers’, ete., Corp. v. Castile, 
118 Okl, 42, 246 P 615; Gourley v. 
Oklahoma City, 104 Okl. 210, 230 P 
923; Adream v. Mathews, 104 Okl. 
198, 230 P 889; Consumers’ Gas Co. 
v. O’Bannon, 94 Okl. 107, 221 P 423; 
Sallisaw v. Wells, 90 Okl. 78, 216 P 
118; Electric Supply Co. v. Rosser, 
88 Okl, 220, 214 P 1068; Sapulpa Re- 
fining Co. v. Sapulpa, 84 Okl. 93, 202 
P 780; ‘Atchison, ete.; R. Co. vo St. 
Louis,” ete., R, Co., 41 OkKl. 80,135 .P 
353, 48 LRANS 509; Waters-Pierce Oil 
Co. v.-Deselms, 18 Okl. 107, 89 P 
212; Oklahoma Gas, ete., Co. v. Lu- 
kert, 16 Okl. 397, 84 P 1076. 

Or.—Voshall v. Northern Pac, Ter- 
minal Co., 116 Or. 237, 240 P 891; 
Dippold v. Cathlamet Timber Co., 111 
Or. 199, 225 P 202; Miami Quarry Co. 
v. Seaborg Packing Co., 103 Or. 362, 
204 P 492; Graves v. Portland R., 
etc., Co., 66 Or. 232, 184 P 1, AnnCas 
1915B 500; Buchanan v. Lewis A. 
Hicks Co., 66 Or. 508, 13838 P 780, 134 
P 1191;, Manning v, Portland Ship 
Bldg. Co., 52 Or. 101, 96 P 545; Mac- 
poe v. O'Reilly, 45 Or, 589, 78 P 

Pa.—Fortunato v. Shenango Lime- 
stone Co.,.278 Pa. 499, 128 A. 482: 
Propert v. Flanagan, 277 Pa, 145, 120 
A 783; Howarth v. Adams Express 
Co., 269 Pa, 280, 112 A 536; Dannen- 
hower v. Western Union Tel. Co., 218 
‘Pa, 216, 67,.A 207; Boop v. Laurelton 
Lumber Co., 212 Pa. 523, 61 A 1021; 
Pollock v. Pennsylvania R, Co., 210 
Pa: 631, 60 A 311, 105 AmSR. 843; 
Potter vy. Natural Gas Co., 183 Pa. 
575, 7; Ewing v. North Ver- 
Sailles) : Tp. 746. Ra; 309) 523) A. 838: 
Summers vy. Bergner Brewing Co., 143 
Pa. 114, 22 A 707, 24 AmSR 518; 
Haverly v. State Line, ete R. Co., 
135 Pa. 50,-19 A 1013, 20 AmSR 848; 
South-Side Pass. R. Co, v. Trich, 117 
Pa. 390, 11 A 627, 2 AmSR 672; West 
Mahanoy Tp. v. Watson, 112 Pa. 574, 
3 A 866, 56 AmR 336, 116 Pa. 344, 9 
A 4380, 2 AmSR 604; Fairbanks v. 
Kerr, 70 Pa. 86, 10 AmR 664; Central 
Dist., ete., Tel. Co. v. Otis Hl. Co., 54 
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Pa. Super. 649; Shaughnessy v. Pitts- 
burg, 20 Pa. Super. 609; Closser 
Cm Cok at Sah Tp. lL Pay Super. 

R, I.—Langley v. F. W. Woolworth 
Co., 47 R. I. 165, 181 A 194: Weeks 
v.. -Fletcher,)/29) "Ry 1.112; 69: A 294; 
Gormley v. Union R. Co., 67 A 584; 
Willis v. Providence Tel. Pub. Co., 20 
R. I. 285, 38 A 947; Prue v.’ New 
Mork, ete, R.:Cox 18 Ri £360, 27 A 
450; Yeaw v. Williams, 15 R. I. 20, 
23 A 33. 

S. C.—Parker v. Marlboro Cotton 
Mills “No. 1, “114 ‘SoCo 156; 103 Sm 
512; Fonville v. Atlanta, etc., R. Co., 
93 S. C. 287, 75 SE 172 [pet for reh 
dism 76 SE 615]; Settlemeyer v. 
Southern R. Co., 91 S. C. 147, 74 SH 
1387; Humphries v. Union, te: Sake 
Co., 84S. C. 202, 65 SE 1051; Thomp- 
son v. Seaboard Air Line R. Co., 78 S. 
C. 384, 58 SE 1094; Martin v. South- 
ern R. Co., 77 S. GC. .370, 58 SE 3, 122 
AmSR 574; Mayrant v. Columbia, 77 
S. C. 281, 57 SE 857, 10 LRANS 1094; 
McKeown vy. South Carolina, ete., R. 
Co., 68 S. C. 483, 47 SE 713; Williams 
v. Southern R. Co., 68 S. C. 369, 47 SH 
706; Carroll vy. Charleston, etc., R. 
Co., 65 S. C. 378, 43 SEH 870; Schum- 
pert v. Southern R. Co., 65 S. C. 
332,43 SE 813, 95 AmSR 802; Oliver 
v. Columbia, ete., R. Co., 65 S. C. 1, 
43 SE 307; Rinake v. Victor Mfg. Co., 
55 S. C. 179, 32 SE 983. 

S. D.—Hedlun v. Holy Terror Min. 
Co., 16: SD: 7261, 92° NW 31: 

Tenn.—Fairbanks vy. Gambill, 
Tenn. 633, 222 SW 5. 

Tex.—Lancaster y. Fitch, 112 Tex. 
293, 246 SW 1015; Chicago, ete, R. 
Co. v. Johnson, 101 Tex. 422, 108 sw 
964; Ilfrey v. Sabine, etc., R. Co., 76 
Tex. 63, 13 SW 165; Crystal Palace 
Co., Ine. v. Nelson, (Civ. A.) 300 SW 
183; Schaff vy. Wilson, (Civ. A.) 269 
SW 140; Dudley v. Jacobs, (Civ. A.) 
257 SW 315; Little v. James McCord 
Co., (Civ. A.) 151 SW 835; Hillsboro 
Cotton Mills y. King, 50 Tex. Civ. 
A. 50, 109 SW 484; Southern Constr. 
Co... Vv... Hinkle,’ (Civ. A.) 89 SW 
309; Gulf, ete, R. Co. v. Boyce, 
(Civ. A.) 87 SW 395: Houston Trans- 
$er Co. v. Renard, (Civ. A.) 79 SW 

Utah.—Rollow v. Ogden Cit 66 
Utah 475, 243 p 791; Stone. v. Ohion 
Pac. R. Co., 82 Utah 185, 89 P TRB 
Christensen v. Oregon Short Line R. 
Co., 29 Utah 192, 80 P 746; Hall v. 
Ogden City St. R. Con 13 sUtah! 2435 
EA End oe AmSR_ 1726; Jeffs v. 
Rio Grande estern R. 3 
374, 35 P 505, peat ia 
- Vt.—Place v. Grand Trunk R. Co. 
80 Vt. 196, 67 A 545: Morrisette v. 
Canadian Pac. R. Co., 74 Vt. 232, 52 


A 520. 
130 Va. 392, 


143 


Va.x—Judy v. Doyle, 
108 SE 6; Portsmouth vy. Houseman, 
109 Va, 554, 65 SE 11; Black v. Vir- 
ginia Portland Cement Co., 106 Va. 
121, 55 SE 587; American Tobacco Co, 
v. Polisco, 104 Va. 777, 52 SE 563; 
Richmond Tract. Co. vy. Wilkinson 
101 Va. 394,/43 Sm 629, 4 

Wash.—McInnis v. Squires, 136 
Wash. 10, 238 P 925; Micleon v. Wash- 
ington Water Power Co., 100 Wash. 
339,169 P 896; Hellan vy. Supply 
Laundry Co., 94 Wash. 683, 163 P 9; 
Mathis v. Granger Brick, etce., Co., 85 
Wash. 634, 149 P 8; Olson v. Gill 
Home Iny. Co., 58 Wash, 151, 108 P 
140, 27 LRANS 884; Tergeson vy. Rob- 
inson Mfg. Co., 48 Wash, 294, 93 P 
428; Renous v. Seattle Electrie ory 
47 Wash. 544, 92 P 382: Sullivan v. 
Wood, 43 Wash. 259, 86 P 629, 117 
AmSR 1047; Peterson y. Seattle, 40 
Wash, 33, 82. P 141, 5 AnnCas 135; 
Roberts v, Port Blakely Mill Co. 30 
Wash. 25, 70, P 111, ; 

W. Va.—White yv. Ohio Valley Hlec- 
tric. Ry, Co., 98)iW. Va: S78io Losin. 65+ 
Parrish y. Huntington, 57 W. Va. 286° 
50 SE 416. ; 

Wis.—Krutza v. Milwaukee Bil- 
liard, etce., Co., 216 NW 491; Graass 
v. Westerlin, ete., Co., 216 NW 161; 
Steinkrause v. Eckstein, 170 Wis. 
487, 175 NW 988; Peschel vy. Klug, 170 
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duct?! as the case may be, was or was not the or a 
proximate cause of the injury is ordinarily one for 
the jury. If there is no evidence connecting defend- 
ant’s alleged negligence with plaintiff’s injuries,” 
or if such evidence as there may be amounts to mere 
speculation or conjecture,’* or if the,only reasonable 
inference from the undisputed facts is that defend- 
ant’s act was not the proximate cause thereof,* the 
question of proximate cause is for the court. But, 
where different conclusions may reasonably be 
drawn therefrom, the question is one for the jury.*? 


NEGLIGENCE 


Where the question of proximate cause is presented 


Wis. 519, 175 NW 805; Mossrud v. 
Lee, 163 Wis. 229, 157 NW 758; Leh- 
man v. Amsterdam Coffee Co., 146 
Wis. 218, 131 NW 362; Stumm v. 
Western Union Tel. Co., 140 Wis. 528, 
122 NW 1032; Gould v. Merrill R., 
etc., Co., 1389 Wis. 488, 121 NW 161; 
Polaski v. Pittsburgh Coal Dock Co., 
134. Wis. 259, 114.NW 437, 14 LRANS 
952: Wilbert v. Sheboygan Light, etc., 
R. Co., 129 Wis. 1, 106 NW 1008, 116 
AmSR 931; Stork v. Charles Stolper 
Cooperage Co., 127 Wis. 318, 106 NW 
841, 7 AnnCas 339; Lightfoot v. Win- 
nebago Tract. Co., 128 Wis. 479, 102 
NW 30; Segall v. Padlasky, 123 Wis. 
207, 101 sNW) 3815 “Deisenrieter ‘v. 
Kraus-Merkel Malting Co., 96 Wis. 
279, 72 NW 735; Sheridan v. Bigelow, 
93 is. 426, 67 NW 732; Guinard v. 
Knapp-Stout, ete., Co., 90 Wis. 123, 
62 NW 625, 48 AmSR 901; Jackson 
v. Wisconsin Tel. Co., 88 Wis, 2438, 60 
NW 430, 26 LRA 101; Schroth v. 
Prescott, 68 Wis. 678, 32 NW 621; 
Atkinson v. Goodrich Transp. Co., 
ibe 141, 18 NW 764, 50 AmR 

52. 

Wyo.—Collins v. Anderson, 260 P 
1089; Chicago, ete., R. Co. v.' Morris, 
16 Wyo. 308, 93 P 664. 

Eng.—Sneesby v. Lancashire, etc., 
Bie Co. tt Ove Bey DAA cf att Toy Ro, 
B. 263]; Smith v. London, ete., R. Co., 
Mae OC. iP. 98 } Patt wR, 6. Chak. 

Can.—Toronto R, Co. v. Toronto, 24 
Can. (os. C.2589. 

Ont.—Wallace v. Grand Trunk’ R. 
Co., 49 Ont. L. 117,\64 DomLR 75; 
Moxley v. Canada Atlantic R. Co., 14 
Ont. A. 309 [app dism 15 Can, §S. C. 
145]; Shea v. Toronto R. Co., 7 Ont 
WR 724, 

Que.—Dumphy v. Montreal Light, 
etc., Co., 28 Que. Super. 18. 

[a] Fall: (1) Fire escape ladder. 
Puleo v. Bailey, 186 App. Div. 771, 
174. NYS 781. (2) Ladder. Travel- 
ers’ Ins. Co. v. Peet, 200 App. Div. 
781, 198 NYS 796. (3) Marble slab. 
Gillilan v. Portland Crematorium As- 
soc,, 120 Or. \286,.,249 P.,.627. (4) 
Sign. Sorensen v. Quaker City Poster 
Adv. Co., 284 Pa. 209, 130 A 4382. 

{[b] Frightening horses: (1) 
Gasoline concrete mixer. Seewald v. 
Schmidt, 127 Minn, 375, 149 NW 655. 
(2) Pile of cotton. Hardwick v. Fig- 
gers, 26 Ga. A. 494, 106 SE 738. (3) 
Pile of logs. Stockberger v. Ames 
Shovel, etc., Co., 1 Oh. A. 135, 21 Oh. 
Cir; Ct. N.S: 424,35 Oh. Cir. Ct. 376. 

[c] Leaving: (1) Bottle of dena- 
tured alcohol by roadside where boys 
picked it up and started fire with it. 
Hall v..New York Tel, Co., 159 App. 
Div. 538, 144 NYS 322 [rev on other 
grounds 214 N. Y. 49, 108 NE 182, 
LRA1915BH 191]. (2) Loaded gun in 
automobile. Northern Oil Co. v. Van- 
dervort, 228 Mich. 516, 200 NW 145. 
(3) Team unattended in street. HEx- 
celsior Steam Laundry Co. v. Lomax, 
166 Ala. 612, 52 S 347; Donnelly v. 
H. C. & A. I. Piercy Contracting Co., 
222 N. Y. 210, 118 NE 605. (4) Un- 
occupied building open at night so 
that tramps could go in, as cause of 
its destruction by fire. Loftus v. 
Taylor Corn Mill Co., 91 Kan. 856, 
139 P 480. 

{d] Obstructing: (1) Flood wa- 
ters. Amend.v. Lincoln, etc., R. Co., 


91 Nebr. 1, 185 NW 2385. (2) Street. 
Johnston v. Seattle Taxicab, etc., Co., 
85 Wash, 551, 148 P 900. 

[e] Other illustrations: (1) Acts 
in avoiding. collision of vessels, 
causing death of plaintiff’s intestate. 
Johnson v. Westerfield, 143 Ky. 10, 
1385 SW 425. (2) Acts of inherent 
infirmity resulting in damage to 
shelled walnuts. R. H. Funsten Dried 
Fruit, etc., Co. v. Toledo, etc., R. Co., 
163 Mo, A. 426, 143 SW 839. (3) 
Backfire in gasoline engine. Jahn 
v. Northwestern Lith. Co., 157 Wis. 
195, 146 NW-1131. (4) Blow causing 
cancer. Rehthaler v. Crane Co., 218 
Tll. A. 267: (5) Child riding on ice 
wagon. Fry v. Southern Public Utili- 
ties Co., 183 N. C. 281, 111 SH. 354. 
(6). Chute in amusement park. Mur- 
phy v. Electric Park Amusement Co., 
209 Mo, A. 688, 241, SW 651. (7) 
Ditch causing flood. Weller v. Mul- 
grew, etc., Co., 49 N. D. 636, 192 NW 
969. (8) Failure to moor an aban- 
doned barge so that it injured a jetty. 
Miami Quarry Co. v. Seaborg Pack- 
ing Co;, 103 Or. 362, 204 P 492. (9) 
Fright resulting in miscarriage. 
Price v. Yellow Pine Paper Mill Co., 
(Tex. Civ. A:) 240 SW 588. (10) 
Giving way of an upright on a pier 
so that plaintiff fell from stringer. 
Leland v. Empire Engineering Co., 
135 Md, 208, 108 A 570, (11). Going 
to rescue of one injured by defend- 
ant’s negligence. Wagner v. Interna- 
tional. R. Co,, 232) N. ¥.2176, 133 NE 
437, 19 ALR 1. (12) Injuries result- 
ing in death. MacDonald v, Metro- 
politan St. R. Co., 219 Mo. 468, 118 
Sw 78, 16 AnnCas 810. (13) Open 
sewer pipe as cause of injuries from 
breathing sewer gas, Brown Vv. 
Smith, 121 Minn. 165, 141 NW-2, Ann 
Cas1914A 874. (14) Poison dye in 
fur coat. Gerkin v. Brown, etc., Co., 
177 Mich. 45, 143 NW 48, 48 LRANS 
224, (15) Unloading machinery from 
railway car. Chandler v. Schofield, 12 
Ga, A, 681, 78 SE 49. 

Defendant’s negligence as proxi- 
mate cause generally see supra § 478 
et, seq. 

11. U. S—Ormsby v. Union Pac. 
R. Co., 4 Fed. 706, 2 McCrary 48. 

Cal.—Smith v. Occidental, ete., R 
Co., 99 Cal. 462, 34 P 84. 

Colo.—Louthan v, Peet, 66 Colo. 
204, 179 P 185. . 

D, C.—Washington-Virginia R, Co. 
v. Himelright, 42 App. 532. 

Ill.—Whyers v. Quincy, 208 Ill. A. 
49; Engel v. Frank Parmalee Co., 169 
Tll. A, 410; Sullivan v. Chicago City 
Ri Cond Ons Lule oie. 

N. C.—Fry v. Southern Public Utili- 
ties Co., 183 N. C. 281, 111 SH 354. 

Oh.—Hine vy. Wikler, 19 Oh. A. 510. 

Okl.—Hailey-Ola Coal Co. v. Mor- 
gan, 39 Okl. 71, 134 P 29: St. Louis, 
etc., ar Co, v. Elsing, 87 Okl. 333, 182 


Pa.—McCully v, Clarke, 40 Pa. 399, 
80 AmD 584, 

S. C.—Humphries v, Union, etc., R. 
Co., 84 8. C. 202, 65 SE 1051. | 

Tenn.—Knoxville v. Cox, 103 Tenn. 
368, 53 SW 7384. 

Tex.—Galveston, Lae 


ete... Con EN 
744 [aff 


Duty, (Civ. A.) 267 SW 
(Commn. A.) 277 SW 1057]; Beau 
mont, etc., R. Co. v. Sterling,’ (Civ. 


A.) 260 SW 3820; 


‘down heels 


[§ 876 


by demurrer to the declaration, it is one of law for 
the court if the facts alleged are susceptible of but 
one inference;*® otherwise it becomes an issue of 
fact for the jury.1* 
is competent or relevant as tending to prove that 
negligence was the proximate cause of the injury 
is a question for the court.18 

Violation of statute or ordinance.1? Even though 
the violation of a statute or ordinance is shown, 
the question whether plaintiff’s injuries were proxi- 
mately produced thereby is for the jury.2° 


Whether or not the evidence 


Where 


(Civ. A.) 258 SW 


Utah.—Hall v. Ogden City St. R. 
Co. 18 Utah 243, 44 P 1046, 57 AmSR 


tae OR v. Westfield, 39 Vt. 
Va.—Gregory v. Seaboard Air Line 
R. Co., 142: Va. 750, 128 SE 272. 
Wis.—Kramer y. Chicago, ete. R. 
Co., 179 Wis. 453, 190 NW 907. 
Ont.—Wallace v. Grand Trunk R. 
Co,, 49 Ont. L. 117, 64. DomlR" 75; 
Shea v. Toronto R. Co., 7 OntWR 724. 
[a] Clownish costume worn by 
boy on Hallowe’en as a contributing 
cause to his falling down in street 
car patie beaha oe Neal v. North- 
ern Texas Tract. Co., (Tex. Civ. A 
258 SW 877. : koe 
[b] Wearing shoes with worn 
on slippery sidewalk. 
Whyers LV. Quincy, 208 Ill. A. 49. 
Plaintiff’s negligence as proximate 
cause generally see supra § 528, 


Texas Tract. Co., 
77 


12. See infra § 877. 
13. See infra § 880. 
14, See infra § 880. 
15. See infra § 880. 
16. Ga.—lLarkin v. Andrews, 27 


Ga, A. 685, 109 SE 518. 

Ill.—tIllinois Cent. R. Co. yv. Siler, 
229 Til, 390, 82-NE 862,:15 LRANS 
819, 11 AnnCas 368; ° Schulte v. 
Schleeper, 210 Ill. 357, 71 NE 825; 
Cada. wy) Dhey Mair, 218%) lesAs ide 
Halberg v. Citizens Coal Min. Co., 
149 Ill. A. 412; Wright v. Illinois 
Centi Rs Co. 119" Bip. ALAS 2% 
_Ky.—Dunn vy. Central State Hos- 
ae ae ea Box 248 Sw 216. 

s.—Schmidt v. Wisconsin 
Cage as 613, 186 NW 222. ae 

yo.—Lemos v. Madden, 28 K 
h OF foe e 791. ae 

ome R., etc., Co. v. King, 30 
Ga. A. 231. 117 SH 464; Larkin v. 
Andrews, 27 Ga. A. 685, 109 SE 518; 
Gillespie vy. Andrews, 27 Ga, A. 509, 
108 SH 906; Burton v. Lieter, 20 Oh 

} ; King v. Pittsburgh, ; 
Co., 18 OHNPNS 204. empha 

18. Jenkins v. La Salle County 
Carbon Coal Co., 264 Ill. 238, 106 Nw 
186 [rev 182 Ill. A. 86]; Cincinnati 
St. R.. Co. v..Murray. 53 Oh, St) 570 
42 NE 596, 30 LRA 508. ; 

19. As proximate cause generally 
peg. FURNES eae : 

: rk.—Neal -v...St. Louis 
R, Co., 71 Ark. 445,°78 SW 220. md 

Ill.—Heiting v. Chicago, etc, R. 
Co., 252 Ill. 466, 96 NE 842, AnnCas 
1912D 451; Joseph Taylor Coal Co. 
v. Dawes, 220 Ill. 145, 77 NE 131: 
Kellyville Coal Co. \v. Strine, 217 
Ill. 516, 75 NE 375; Chicago, etc., R. 
Co, v, Crose, 214 Tl], 602, 73°NE 865. 
105 AmSR 135; Siddall v. Jansen, 168 
Til, 48, 48 NE 191. 39 LRA 112: 
O'Donnell vy, Riter-Conley Mfs. Co. 
172 Tll, A. 601; Goodhart v. Chicaco 
City R. Co., 167 Ill. A. 339: Junction 
Min, Co, “vy, Hineh, (100 STAM eae 
Dallemand v, Saalfeldt, 73 Till. A. 151 
faff 175 Ill. 310, 51 NE 645, 67 AmSR 
214, 48 LRA 1753]; Wright v. Chi- 
cago, ete, bh. Co. 2%) Tu. PA 00: 

Ind.—Pennsylvania Co, vy. Hensil 
70 Ind. 569, 36 AmR 188: Baltimore. 
ete.,, R. Co. v. Reynolds, 33 Ind. A’ 
219. 71 NB 250. ; 

Iowa.—Burk v. Creamery Package 


Neal v. Northern Mfg. Co., 126 Iowa 730, 102 NW 793, 


For later cases, developments and changes in the law see cumulative Annotations, same titie, page and note number, 
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§§ 876-878] NEGLIGENCE [45 O.J.] 1819 


a presumption exists that the violation of statute troverted, different inferences may be drawn there- 
or ordinance was the proximate cause of the in- | from.28 Tf there is any evidence which would justify 
jury,* the issue of fact raised by evidence in re- | a finding that defendant’s act was the proximate 
buttal of the presumption is for the jury,?? unless | cause of the injuries alleged, that issue should be 
the matter of causal connection is so clear and in- | submitted to the jury ;?° but if there is no evidence 
controvertible?® as to be proper for the decision of to justify such a finding the case should be with- 
the court.24 ; drawn from the jury ;° and where the evidence con- 

[§ 877] (2) Depending on Nature and State of necting plaintiff’s injuries with defendant’s alleged 
Proof—(a) In General. The proper application of | negligence amounts to mere speculation or eonjec- 
the general rules above stated2 may depend largely ture,*! no ease for the jury is presented.32 
on the nature and state of the proof, as where the [§ 878] (b) Conflicting Evidence, Where the evi- 
facts are disputed,?¢ where the evidence is not con- | dence is conflicting, the question of proximate cause 
flicting,?” or where, although the facts are not con- is for the jury.38 


Co., 206 Ky. 325, 267 SW 151, 

Mass.—Milano v. Wasserman, 255 
poe hey a NE 835. 

“0.— Majors v. Ozark Power, etc. 
Co., 205 Mo. A, 337, 222 Sw 501°” 

N. Y¥.—Miller vy. Steinfeld,-174 App. 
Div. 337, 160 NYS 800. : 

Ok -—Chicago, ete; (R. Co. ‘v.-Per- 
kins, 115 OKI. 233, 242 Pp 535; Chicka- 
sha Milling Co, v. Plowman, 94 Ok], 
170, 221 p 476; Hepner vy. Quapaw 
ee comes ee 9, 217 P 438. 

4.—Mack v. U. S. Gypsu " 
288 Pa. 9, 135 A 623. gga s. 

31. See infra § 880. 

32. Ala.—Carlisle v. Central of 
ey i ees He Ala. 195, 62 S 759, 

<_ webster Mfg. Co. v. Goodrich 
104 Ill. A, 76. > Fi 

Iowa.—Wheelan vy, Chicago, SiCE ors 
Co., 85 Iowa 167, 52 NW 119. 

Ky.—Davis y, Burns, 207 Ky. 703, - 
269 SW 763; Daugherty v. Louisville, 
etc., R. Co., 206 Ky, 325, 267 SW 151; 
Hearell v. Illinois Cent, R. Co., 185 
Ky. 41, 213 SW 561. 


106 AmSR 377; Defrieze v. Illinois 
Cent. R, Co., 94 NW 505. 

Me.—Kimball vy, Davis, 117 Me. 187, 
103 A 154, 

Mass.—McCarthy vy. Morse, 197 
Mass. 332, 83 NE 1109. 4y 

Mich.—Cook vy, Johnston, 58 Mich. 
437, 25 NW 388, 55 AmR 703. 

Mo.—Payne v, Chicago, ete., R. Co., 
129 Mo. 405, 31 Sw 885; Dahlstrom 
v. St. Louis, ete, R, Co., 108 Mo. 
525, 18 SW 919. 

N. J.—Opreska v, Shapiro, 99 N. J. 
I. 226,122 "A. 764. 

N. Y.—Schramme vy. Lewinson, 126 
App. Div. 279, 110 NYS 599; Burns v. 
Delaware, etc., Co., 110 App. Div. 
592, 96 NYS 509; Pelin v. New York 
Cent., etc., R. Co., 102 App. Div. Ca OZ 
NYS 468. 

N. C.—Albritton v. Hill, 190 N. Cc. 
429, 130 SE 5; Stultz v. Thomas, 182 
N. C. 470, 109 SBE SOLS Paylor= Vv. 
Stewart, 172 N. C 203, 90 SE 134; 
Henderson v. Durham Tract. Co. 132 
N. C. 779, 44 SE 598. 

Oh.—Dalton v, Cleveland Blectric: 
Illum. Co., 30 0. CG. A. 24. 

Pa.—Williams vy. D’Amico, 78 Pa. 
Super. 575. 

Tex.—St. Louis Southwestern R. 
Co. =v. Cockrill, \(Civ.) A!) 111 SW 
1092; Galveston, etc., R: Co. “v. Voll- 
rath, 40 Tex. Civ. A. 46, 89 SW 279: 
Demson, etc., R. Co. vy. Powell, 35 
Tex. Civ, A. 454, 80 Sw 1054; Galves- 
ton, etc., R. Co. v. Levy, 35 Tex. Civ. 
A. 107, 79 SW 879: Missouri, ete., R. 
Conv. Vatt, 3 Tex Civ, ‘A: 657, 74 
Sw 89. 

Utah.—Jeffs v. Rio Grande West- 
ern _R. Co., 9 Utah 374, 35 P 505. 

Wis.—Hoppe v. Chicago, etc., R. 
Co., 61 Wis. 357, 21 NW 227. 

Eng.—Williams v. Great Western 
R. Co. % R.-9*Wxch. 157, 

21. See supra § 479. 

22. Day v.. Missouri, ete., R. Co., 
132 Mo. A. 707. 112: Sw 1019; Ft. 
Worth, etc., R. Co. v. Smithers, (Tex. 
Civ. A.) 228 SW 637. 

23. See infra § 879. 

24. U. S.—Hayes v. Michigan Cent, 
Ry Co, 111 U.S. (2284 Sct 369, 28 
L. ed. 410. 

Ala.—Nashville, etc., R. Co. v. Har- 
ris, 142 Ala, 249, 37 S 794, 110 AmSR 
29 


Mass.—Dalton v. Great Atlantic, 
etc.,, Tea Co., 241 Mass. 400, 185 NE 
318. 


N. C.—Leathers v. Blackwell Dur- 
“ham Tobacco Co., 144 N, Cc, 330, 57 
SE 11, 9 LRANS 349. 

Pa.—Davis v. Pennsylvania Coal 
CO; 209) Pan dys, . 58 A OTL: 

25. See supra § 876, 

26. See infra § 878. 

27. See infra § 879, 

28. See infra § 880. 

29. Colo.—Catlett v. Colorado, etc, 
R. Co., 56 Colo. 463, 139 P 14, 

Ill.—Rowan vy. Bartonville Bus 
Line, 242 Ill. A. 451. 

_ Ind.—Cleveland, ete, R. Co. v. 
Means, 59 Ind. A. 383, 104 NE 785, 
108 NE 375. 

Jowa.—Fitter v. Iowa Tel. Co., 143 
Iowa 689, 121 NW 48. 

Ky.—Louisville, ete, R. Co. ‘v, 
Bland, 171' Ky. 424, 188 Sw 468; 
Lack Malleable Iron Co. v. Graham, 
147 Ky. 161, 143 Sw 1016; Sim v. 
Chesapeake, ete., R. Co., 140 Ky. 241, 


130 SW 1081. 

Md.—Wilson vy. Blaustein, 144 Md. 
289, 124 A 886. 

Mass.—Milano y, Wasserman, 255 
Mass. 1, 150 NE 835. 

Mich.—Gerkin vy. Brown, etc., Co., 
tA Mich. 45, 143 NW 48, 48 LRANS 


Mo.—Peters y, Hooven, etc., Co., 
(A.) 281 SW 71. 

N. H.—Boucher vy. Larochelle, 74 
N. H. 433, 68 A 870, 15 LRANS 416. 
-N. J.—Schreiner vy. Delaware, ete., 
RE COs, HOSS az Us 899; 121 A 84, 
N. C.—lLawrence v. Yadkin River 
Oe a Co., 190 N.' ©: 664,’ 130 SE 


285, 259 P 232: Selby v. Osage Tor- 


soc. v. Farrow, (Civ. A) et L73 VV) 
1007; Bennett v. Gulf,"-etes, aR. (Co,, 
(Civ. A.) 159 SW 132; Houston, etc., 
R. Co. v. Gerald, 60 Tex. Civ Al Ub; 
128 SW 166; Texas, ete., R. Co. v. 
coat 52 Tex. Civ. A. 433, 115 SW 

Utah.—Anderson vy, Nielson, 43 
Utah 564, 137 P 152. 

Wis.—Peschel vy. Klug, 170 Wis. 
519, 175 NW 805. 

Ont.—Camp v. Armstrong Cartage, 
etc., Co., 3 OntWR 686. 

[a] Evidence held sufficient to go 
to the jury: (1) Aecident causing 
Bright’s disease, Houston, ete, R. 
Co. v.- Gerald, 60 Tex. Civ. A. 154A: 
128 SW 166. (2) Administration of 
chloroform causing death. Boucher 
v. Larochelle, 74 N. H. 433, 68 A 870, 
15 LRANS 416. (3) Driving wagon 
against support of a scaffold. Camp 
v. Armstrong Cartage, eter Coy °°3 
OntWR 686. (4) Fall of timber from 
a pile. Peschel y. Klug, 170 Wis, 59) 
175 NW 805. (5) Poisonous fumes 
causing sickness. Fritz v. Elk. Tan- 
ning Co., 258 Pa. 180; 101. A 958, 

[b] Evidence held insufficient to 
go to jury: (1) Directing employee 
to fight a fire. Bennett v. Gulf, ete., 
R. Co., (Tex. Civ. A.) 159 "SW 132. 
(2) Operation of Snubbing rope. An- 
derson y. Nielson, 43 Utah 564, 137 
P 152. (8) Poison in dye.  Gerkin 
v. Brown, ete., Co., 177 Mich, 45, 148 
NW 48, 48 LRANS 224. - (4) Unload- 
ing. logs with inadequate force, Fit- 
ter v. Iowa Tel, Co., 143 Iowa 689, 
121 NW 48. 

30. U. S.—Armour vy. Harcrow, 217 
Hed. 224, 133 CCA 218. 

Ala.—Koger vy. Roden Coal ®o,,), LOY 
Ala, 478, 73 S 83: Carlisle v. Centra) 
oe Georgia R. Co., 183 Ala. 195; 62'S 

9. 


Ariz.—Green vy. Jennings, 26 Ariz. 
132, 222 P 1089, 

‘Ida.—Hargis v, Paulsen, 30 Ida 
571, 166 P 264; Antler v. Cox! 27 
Ida. 517, 149 P 731. 

Ky.—Everman vy. Louisville, etc., 
R, Co., 219 Ky. 478, 293 Sw OTT; 
Williams y. Portsmouth By-Produet 
Coke Co., 213 Ky. 96, 280 Sw 479; 
Davis_v. Burns, 207 Ky. 703, 269 Sw 
763; Daugherty v. Louisville, ete., R. 


Minn.—Truax y. Minneapolis, etes 
R. Co., 89 Minn. 143, 94 NW 440; 
Swenson y. Erlandson, 86 Minn. 263, 
90 NW 534: Hllison v. Truesdale, 49 


Mo.—Byerly y. Consolidated Light, 
etc., Co., 180 Mo. A. 593, 109 Sw 1065; 
Funk v. Quincy, ete., R.. Co!, 123 Mo; 
A. 169, 100 SW 504. 

Nebr.—Union Pac, R. Co. v. Fos- 
berg, 77 .Nebr. 609, 110 NW 5673 
Union Pae. R. Co. vy. Fickenscher, 77 
Nebr. 608, 110 NW 567; Union Pac. RY 
Co. v. H, Fickenscher, 74 Nebr. 497, 
105 NW 89, 110 NW 561; Union Pac. 
Re Coe wy Westlund, 72 Nebr. 733, 101 
NW 1134, 110 NW 567. 

N. J.—Rhobovsky y. New Jersey, 
ete. Ri Co, 76N. Jody, 542, 70 A 170. 

N. Y.—Specht v, Waterbury Co., 
208 N. Y. 874, 102: NE 569; Travell 
v. Bannerman, 174 N, Y. 47, 66 NE 
588; Seifter vy. Brooklyn Heights R. 
Co., 169 N. Y. 254, 62 NE 349: Miller 


NYS _ 800; Kohm vy. Interhorough 
Rapid Transit Co., 104 App. Div. 237, 
93 NYS 671; McFadden v. Campbell, 
13 Misc, 158, 34 NYS 136. 


N. 
ee 189 N. C. 273, 51 SE 851, 
a. 
220 Pa. 552, 69 A 992; Lewis v. Penn. 


69 A 61; Green y, Pittsburg, ete, St. 
R._Co., 219 Pa. 241, 68 A 675, 


S. C.—Green y, Southern R, COs 2 
SiCr'398. 52° SE 45° 5 AnnCas 165° 
Tex.—Southwestern Tel., CLCO LACH: 
v. Morris, (Civ. A.) 106 SW 426: Mis- 
SOUrI, Ctc... Ra. Conan Greenwood, 40 
Hex) Givi AS 25 2 o ern, 810. 
Wash.—Olmstead v. Hastings Shin- 
gle Mfg. Co., 48 Wash. 657, 94 P 474. 
33. U. S.—Deserant Vv. Cerillos 
Coal R. Co., 178 U.S. 409, 20 SCt 967, 


1320 NEGLIGENCE IS 879 


[45 C. J.] 
[§ 879]-(c) Uncontroverted Evidence. Where the 

facts are undisputed and but one inference or con- 

clusion can be drawn therefrom, it is the province 


of the court to determine the question of core 
cause;*# but: where different inferences may be 
drawn, the question should be submitted to the 


44 L, ed. 1127; Cincinnati, etc., R. Co. 
v. Tharp, 223 Fed, 615, 139 CCA 161. 
Ala.— Mayer We Thompson- -Hutchi- 
son Bldg. Co., 104 Ala. 611, 16 8S 620, 
53 AmSR 88, 28 LRA 433, 
Cal.—Courviosier v. Burger, 61 Cal. 
A. 470, 215 P 93. 


Tll._-Chicago v. Bush, 111 Ill. A. 
638. 

lowa.—Swaim v, Chicago, etc, R. 
Coy £700 NW 296: 

Ky.—Louisville, ete, R.. Co. Vv. 
Treanor, 179 Ky. 337, "200 SW. 634; 
Louisville Gas, etc., Co. v. Nall, 178 


Te MO RS SW 745; Sim v. Chesa- 
peak, étc,, VR Cor, 140 Ky. 241, 130 
O81. 


SW 1 
Md.—Dwyer v. Chew, 149 Md. 281, 


131 A. 350; Barnes v. United R.,ete., 
Co., 140 Md. 14, 116 A 855. 
Minn. —Petergon v.° Martin, 138 


Minn. 195, 164 NW 813. 

Nebr.—Burton vy. Lincoln ‘Tract. 
Co., 106 Nebr. 521, 184 NW 73; Shir- 
ley v. Minden, 84 "Nebr. 544, 131 NW 
431; Omaha v,. Houlihan, "72 Nebr. 
326, 100 NW 415; Omaha, etc., R. Co. 
vy. Brady, 39 Nebr. 27, 57 NW 767. 

N. Y.—Hoffman v. Union Ferry Co., 
68 N. Y. 385 [aff 4 Hun 274]; German 
American Ins. Co. v. New York Gas, 
etc., Co., 103 App. Div. 310, 93 NYS 
46 [aff 485 N. Y. 581 mem, 78 NE 
1103 mem]. 

N. C.—Short v. Gill, 126 N. C. 803, 
36 SE 336. 

N. D.—Felton v. Midland Continen- 
talkie Cor, 824N. Dy 223, 155) NW: 
23. 

Oh.—Kelly v. Howell, 41 Oh. St. 
438 

Okl.—Oklahoma .Union R. Co. v. 
Hainey, 96 Okl. 217, 222 P 243: Salli- 
saw v. Wells, 90 Okl. 78, 216 ’p 118; 
Cushing v. Stanley, 68 Okl. £55, 172 
P 628; Clinton, etc., 
lap, 56 Okl. 755, 156 P 654; St. Louis, 
RiACosv. Darnell, 42 OkL. 394, 


Or.—Gillilan y. Portland Crema- 
torium Assoc., 120 Or. 286, 249 P 
627; Hartford ’F. Ins. Co. v. Central 
R. Co., 74 Or. 144, 144 P 417. 

Pa 
Palumbo v. Campo, 85 Pa. Super. 440° 

Tex.—Missouri, etc., Co. v. Card- 
well, (Civ, A.) 187 on 1073; Pierce- 
Fordyce Oil Assoc, v. Farrow, (Civ! 
A.) 173 SW 1007; Freeman v. Ken- 
nerly, (Civ. A.) 151 SW 580. 

[a] Leaving obstructions on floor 
after repairs. Louisville Gas, etce., 
Co. v. Nall, 178 Ky. 33, 198 SW 745. 

[b] Mother’s death resulting from 
attempt to lift marble slab from her 


child. Gillilan v. Portland Crema- 
torium Assoc., 120 Or, 286, 249 P 
627. 

34. U. S.—Davis v. Schroeder, 291 


Fed. 47; Chicago, etc., R. Co. v. Gel- 
vin, 238 Fed. 14, 151 CCA 90, LRA 
19170 983; Teis Vv. Smuggler Min. Cox, 
158 Fed. 260, 85 CCA 478, 15 LRANS 
893; Gwyn v. Cincinnati, ete., R. Co., 
155 Fed. 88, 83 CCA 648; Gilbert v. 
Burlington, ete., R. Co., 128 Fed. 529, 
S3HCCAMZ, Lathe les Wed. 6382 |/suCole 
v. German Sav., etc., Soc., 124 Fed. 
143, 59, CCA 593, 63 LRA 416; Louis- 
ville, ete; R. Co. Vv. Johnson, "81 Fed. 
679, 07 CCA 367; Chicago, ete., R. Co. 
Vv. Elliott, 55 Fed. 949, 5 CCA 347, 20 
LRA 582° Pike v. Grand Trunk’ R. 
Co., 39 Fed. 255. 

Ala.—Woodward Iron Co, v. Curl, 
163 <Ala..)215, 44 °S.. 969;. Bryant v. 
ears R. Co., 137 Ala, 488, 34 S$ 


Ark.—Ultima Thule, etc., R. Co. v. 
Benton, 86 Ark, 289, 110 SW 1087. 

Cal.— Webber v. Tracy Bank, 66 
Cal. A. 29,225 P41. 

Colo.—Snyder v. Colorado Springs, 
etc., R. Co., 36 Colo. 288, 85 P 686, 
118’ AmSR 110, 8 LRANS 781, 


Hawaii. —_Ferrage v. Honolulu Ra- 
pid Transit, etc., Co., 24 Hawaii 87. 


R.. Co. ev. Dun- 


Ga.—Glanton v. Rome, 13 Ga, A. 
452, 79 SE 225, 

lil—Jenkins vy. La Salle County 
Carbon Coal Co., 264 Ill. 238, 106 NE 
186; Devine v. Chicago, etc., R. -Co., 
259 Ill. 449, 102 NE 803 [rev 174. ll. 
A. 324]; Seymour Vv. 
Yards, etc., Co., 224 Ill. 579, 79 NE 950 
[aff 125 Ill. A. 61]; Burke v. Hulett, 
216 Ill. 545, 75 NE 240; Yunkes v. La- 
trobe Steel, ete; Coy A IMU Ale 202 
Reddick v. General Chemical Co., 124 
Ill. A. 31; Terminal R, Assoc. v. Lar- 
kins, 112 TH. A. 366. 

Ind.—Haskell, ete., Car Co. Vv. 
Przezdziankowski, 170 Ind. 1, 83 NE 
626, 127 AmSR 352, 14 LRANS 972; 
Spencer v. Mayfield, 43 Ind. A. 134, 
85 NE 23. 

Iowa.—Cavanaugh v. Centerville 
Block Coal Co., 131 Iowa 700, 109 NW 
303,27 LRANS 907; Andrews v. Chi- 
cago Great Western R. Co., 129 Iowa 
162, 105 NW 404. 

Kan.—Home Oil, etc., Co. v. Dab- 
ney, 79 Kan. 820, 102 P 488; Missouri 
Pace Ro. Cox v. Columbia, 65 Kan. 390, 
69 P 338, 58 LRA 399. 

Ky. — Cundiff v. Owensboro, £93 Key: 
168, 2385 SW 15; Louisville, etc., R. 
Co. v. Keiffer, 132 Ky. 419, 113 "SW 
433; Cincinnati, ete., R. Co. v. Zach- 
ary, 106 SW 842, 32 Kyl 678; George- 
town Tel. Co. v. McCullough, 118 Ky. 
182, 80 SW 782, 26 KyL 72, 111 AmSR 
294. 

Md.—Cumberland, ete., Electric R. 
Co. v. Thompson, 102 Md, 1938, 62 A 


243. 
Mass.—Higgins v. Higgins, 188 
Mass. 1138, 74 NE 471; Glassey v. 


Worcester Cons. St. R. Co., 185 Mass. 
315, 70 NE 199; Daniels v. New York, 
ete., R. Co., 183 Mass, 393, 67 NE 424, 
62 LRA 751; Stone v. Boston, ete., R. 
Go: A721 Mass. 536, 51 NE 1, "41 LRA 
794. 

Mich.—Briggs v. Pine River Tp., 
150 Mich. 381, 114 NW 221; Mitchell 
v. Prange, 110 Mich. 78, 67 NW 1096, 
34 LRA 182, 64 AmSR 329; Bradley 
v. Ft. Wayne, ete., R. Co., 94°Mich. 
35, 53 NW 915. 

Minn.—Vik v. Red Cliff .Lumber 
Co., 99 Minn. 88, 108 NW 469; Briggs 
vy. Minneapolis St. R. Co., 52 Minn. 
36, 538 NW 1019 

o.—Luehrmann vy. Laclede Gas 
Light Co., 127 Mo. A, 213, 104 SW 
1128; Foley v. McMahon, 114 Mo. A. 
442, 90 SW 113. 

Nebr.—Steenbock v. Omaha Coun- 
try Club, 110 Nebr. 794, 195 NW 117; 
Benson v. Peters, 82 Nebr. 189, 117 
NW 347; Kitchen v. Carter, 47 Nebr. 
ene 66 NW 855. 

H.—Morier v. Hines, 81 N. H. 
48, Nie A 330; Gage v. Boston, ete., R. 
Co. qe INS EL. 289, 90 A 855, LRA1915A 


N. J.—Smith v, State Public Serv. 
Corp.; 78 N. J... 478, 75 A. 937,20 
AnnCas 151; eee? v. Public Serv. 
R. Wes (Sup.) 137 A 526. 

Y.—Seifter v. Brooklyn Heights 


R. ase 169 N. Y.. 254, 62 NE, 349; 
Hoffman v. King, 160 N. Y. 618, 55 
NE 401,°738 AmSR 715, 46 LRA 672; 


Laidlaw v. Sage, 158 N. Y. 73, 52 NE 
679, 44 LRA 216; Butcher v. Hyde, 
1562 N. Y. 142, -46 NE. 805; Read ov. 
Nichols, 118 N. Y. 224, 23 NE 468, 7 
LRA 1380; Restivio v. Conklin, 171 
App. Div. 481, 157 NYS 627; Fanizzi 
v. New York, etce., R. Co., 113 App. 
Div. 440, 99 NYS 281; Murphy v. New 
York, 89 App. Div. 3, 85 NYS 445; 
Trapp v. McClellan, 68 App. Div, 362, 
74 NYS 180; Fink v. Slade, 66 App. 
Div. 105 72 NYS” 821. Steiker viv 
Plath, 19 App. Div. 376, 46 NYS 585; 
Meighan v. Hollister, 60 N. Y. Super. 
139, 17 NYS 180; -Von Wangenheim 
veyew York Stockyards Co., 155 NYS 


N. C.—Lineberry v. North Carolina 
R. Coy, L8%, No Cu (186-23 5SH rare 


Union Stoct 


ton v. Forest City Tel. Co., 146 N. C. 
429, 59 SEH 1022, 14 LRANS 956, .14 
AnnCas 390; Russell v. Carolina Cent. 
R. ae 118 N.C 1098, 24 SE 512. 

D.—Grand Forks v. Paulsness, 
19 NN. D, 293, 123 NW: 878, 40 LRANS 
1158; Morrison v. Lee, 16 N. D34t, 
113 NW 1025, 18 LRANS 650. 


Oh.—Lake Shore, etc., R. Co. v. 
Liidtke, 69 Oh. St. 384, 69 NE 653. 
Okl.—-Smith  v. Clark,’ 125. Ok1. /18, 


256 P 36; Schaff v. Edwards, Hiss Old: 
Povecor. Pp 620; Gourley v. Oklahoma 
City, 104 Okl. 210, 230 P 923; Chicka- 
sha Milling Co. v. Plowman, 94 Okl. 
170, 221 P 476; Hepner v. Quapaw 
Gas Co., 92 Okl. 0) 217 P 438; Patter- 
son y. Seals, 51 Okl. 347, 151 ’P 591. 

Or. Brady Vv. Oregon Lumber Go., 
117 Or. 188,243 P96; 45 AtuR: 812 
[reh den 118 Or. 15, 245 P 732, 45 
ALR 812]. 

Pa.—Hoke v. Edison Light, etc., 
Co., 284 Pa. 112,130. A 309% Rugart 
Vv. Keebler- -Wyel Baking Co., 277 Pa. 
408, 121 A 198; Bruggeman. Viawopk, 
259 Pa, 94, 102 A 415; Rhad v. Du- 
quesne Light €o;5255 Pa. 409, 100 A 
262, LRA1917D "864; Nirdlinger v. 
American Dist. Tel. Co., 245 Pa. 453, 
91 A 883, AnnCas1915D 1184; Merri-_ 
gan v. Evans, 221 Pa. 1, 69 "” 1113; 
Nichols v. Pittsfield Tp., 209 Pa. 240, 
58 A 283; Douglass v. New York, etce., 
Ro Cos 209 Pa. 128, 58 A 160; Elliott 
Vv. Allegheny County Light Co., 204 
Pa. 568, 54 A 278; West Mahanoy 
I peevy Watson, 116 Pa. 344, 9 A 430, 
2 AmSR 604; Bube Vv. Weatherly Bor- 
ough, 25 Pa. Super. 88; Foster V. 
American Bitumastic Enamel Co.; 25 
Ba: poate 318. 

S. C.—Cooper v. Charleston, ete., R. 
Co., 65 S. C. 214, 43 SE 682: Brown 
Va Spartanburg, éte., 


FE oCos 57, Saree 
438, 35 SE 731. 

s. D.—Nauman v. Payne, 45 S. D. 
484, 189 NW 112. 

Tenn.—-Greenlaw v. Louisville, ete., 
R. Co., 114 Tenn, 187, 86 SW 1072. 

Tex. —Texas, etc., R. Co. v. Shoe- 
maker, 98 Tex. 451, 84 SW 1049; 
Texas Tract. Co. v. Nenney, (Civ. y NN 
178 SW 797; Commercial Union As- 
sor (Co:, Ltd. v. Gulf Refining Co., 
(Civ. A.) 174 SW 874, 

Utah.—Shortino v. Salt Lake, etc., 
R. Co., 52 Utah 476, 174 P 860; An- 
derson v, Bransford, 39 Utah 256, 116 
P 1023. 

Va.—Allison vy. Fredericksburg, 112 
Va. 2438, 71 SE 525, 48 LRANS. 93; 
Chesapeake, etc.,R. "Co. v. Paris, 111 
Va. 41, 68 SE 398) 28 LRANS 1773; 
Winfree v. Jones, 104 Va. 39, 51 SE 
153, 1 LRANS 201. 

Wash.— Masterson v. McGoldrick 
Lumber Co., 128 Wash. 1, 221 P 990. 

W. Va.—Donald v. Long Branch 
Coal Co., 86 W. Va. 249, 108 SHE 55; 
Ice v. Doddridge County CO) Sey Ay Ww. 
Va. 152, 87 SE 75; Schwartz v. Shull, 
45 W. Va. 405, 31 SE 914. 

Wis.—Gordon  v. Wisconsin Nat. 


Bank, 170 Wis. 582, 176 NW 65; 
Brossard v. Morgan Co., 150 Wis. 1, 
136 NW 181. ; 


Ont.—Collins v. London St. R. 
3 OntWR 212; anes Vv. ober Trunk 
Ree Co.) shi), AER sis hoy 

[a] Delivering eloriee in open 
buckets. Commercial Union Assur. 
Co., Ltd. v. Gulf Refining Co., (Tex. 
Civ, A.) 174 SW. 874, 

{b] Disregarding rope barrier 
around building from roof of which 
ice was being removed. Gordon v. 
Wisconsin Nat. Bank, 170 Wis. 582, 
176 NW 65. 

{[c] Failure: (1) To reset burglar 
alarm as cause of loss by theft. Nird- 
linger v. American Dist. Tel. Co., 245 
Pa. 453, 91 A 883, AnnCas1915D 1184. 
(2) To screen ‘treadmill horse on 
ferry not cause of injuries to pas- 
senger from kick of mule which the 
treadmill horse bit on the rump. To- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Go}se 


_§§ 879-880] 


jury.5 


[§ 880] (d) Inferences from Evidence. 
the proximate cause of an injury depends upon a 
state of facts from which different minds might 


NEGLIGENCE 


(45. CY Je]; 1321 


question for the consideration of the jury.** On the 


Where 


reasonably draw different inferences, it is a proper 


lin v. Terrell, 183 Ky. 210, 117 SW 


Falling into bucket of hot 
enamel. Foster v. American Bitu- 
mastic Enamel Co., 15 Pa. Dist. 318. 

[el] Pouring kerosene into a 
lighted stove. Morrison vy. Lee, 16 
N. D. 377, 113 NW 1025, 13 LRANS 
650, 

{f] Other illustrations: (1) Gas 
explosion as cause of plaintiff's tu- 
pberculosis. Dialesantro v. Philadel- 
phia Co., 47 Pa. Super. 339. (2) _in- 
jury inflicted as cause of plaintiff's 
suicide. Brown v. American Steel, 
etce., Co., 43 Ind. A. 560, 88 NE 80. 
(3) Operation of pipe line. Jennings 
vy. Davis, 187 Fed. 703, 109 CCA 451. 
(4) Slipping on ladder. Martin v. 
Louisville Gas, ete., Co., 198 Ky. 370, 
248 SW 868. : 

35. See infra § 880. 

36. U. S:—Norfolk, ete., Tract. Co, 
v. Rephan; 188 Fed. 276, 110 CCA 254; 
Winters v. Baltimore, etc., R. Co., 
177 Fed. 44, 100 CCA 462; Pacific Tel., 
ete., Co. v. Parmenter, 170 Fed. 140, 
95 CCA 382; Swift v. Sandy, 165 Fed. 
622, 92 CCA 56 [aff 159 Fed. 271]. 

Ala.—Ruffin Coal, etce., Co. v. Rich, 
214 Ala. 622, 108 S 600; Vaughn v. 
Dwight Mfg. Co., 206 Ala. 552, 91 S 
77; Birmingham Southern R. SO. Ns 
Harrison, 203 Ala. 284, 82 S 534. 

Cal.—Alameda County v. Tieslau, 
44 Cal. A. 332, 186 P 398; Greenleaf 
v. Pacific Tel., ete, Co. 43 Cal. A. 
691, 185 P 872; Kreitzer v. Southern 
Pac. Co., 88 Cal. A. 654, 177 P 477. 

Colo.—Longmont v. Swearingen, 81 
Colo. 246, 254 P 1100; Cotlett v. Colo- 
rado, ete., R. Co., 56 Colo. 463, 139 P 
14; Nichols v. Chicago, etc., R. Co., 
44 Colo. 501, 98 P 808. 

Del.—Lenkewicz v. Wilmington 
City R. Co., 23 Del. 64, 74 A 11. 

D. C.—LeFoe v. Corby Co., 38 App. 
54; Munsey v. Webb, 37 App. 185 
[aff 231 U. S. 150, 34 SCt 44, 58 L. ed. 
162]; Washington, etc. R. Co. v. 
Lukens, 32 App. 442. 

Ida.—Pilmer v. Boise Tract. Co., 
14 Ida. 327, 94 P 432, 125 AmSR 161, 
15 LRANS 254. 

Tll.— Philabaum y. Lake Erie, etc., 
R. Co., 315 Ill. 131, 145 NE 806 [rev 
eo ihe AL 109° Schultze v.,. enry 
Ericsson Co., 264 Ill. 156, 106 NE 
236; Moore v. Wabash R. Co., 219 Il. 
A. 574 [aff 299 Ill. 596, 132 Nie 814]; 
Casey v. Chicago R. Cos., 184 Ill. A. 
439; Chandler v. Illinois Cent. R. Co., 
171 Ill. A. 240; Kuntz v. Chicago Cons. 
Tract. Co., 168 Ill. A,, 566. 

Ind.—Chicago, etc., R. Co. v. Fretz, 
173 Ind. 519, 90 NE 76; New Castle 
v. Grubbs, 171 Ind. 482, 86 NE 757; 
Munson v. Rupker, (A.) 151 NE 101 
[den reh 148 NE 169]; Phillips v. 
Jackson, 83 Ind. A. 135, 147 NE 818; 
Watt v. Mishawaka Paper, etc., Co., 
53 Ind. A. 682, 99 NE 1029; Wabash 
R. Co. v. McNown, 53 Ind, A. 116, 99 
NE 126, 100 NE 383; Beaning v. South 
Bend Electric Co., 45 Ind. A. 261, 90 
NE 786. 

Iowa.—Dieckmann v. Chicago, etc., 
R. Co., 145 Iowa 250, 121 NW 676, 31 
LRANS 338, 139 AmSR 420, 105 NW 
526; Fitter v. Iowa Tel. Co., 143 lowa 


689, 121 NW 48; Lunde v. Cudahy 
Packing Co., 139 Iowa 688, 117 NW 
1063. 


Ky.—Hardware Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 362; Louisville Gas, etc., 
Co, v. Beaucond, 188 Ky. 725, 224 SW 
179; Jonas v. South Covington, etc., 
R. Co., 162 Ky. 171, 172 SW 131, Ann 
Cas1916E 951; Wood vy. Cumberland 
MelnetCs. COm hod ye pig bod. SV) 
oF ape ita nitius v. International Pa- 
per Co., 112 Me. 519, 92 A 658. 

Md.—Baltimore, ete, R. Co. v 
Davis, 152 Md. 427, 137 A. 30: Kelly 


Vv, Huber Baking Co., 145 Md. 321, 125 
A 782; Baltimore, etc, R. Co. v. 
Trader, 106 Md. 635, 68 A 12, 

Mass.—Kelley v. J. A. Laraway 
Co., 223 Mass. 182, 111 NE 794; Gar- 
land v. Townsend, 217 Mass. 297, 104 
NE 731, 

Minn.—La Pray vy. Lavoris Chemi- 
cal Co., 117 Minn. 152, 134 NW 313. 

Miss.—Southern R. Co, v. Floyd, 99 
Miss. 519, 55 S287. 

Mo.—Samples y. Kansas City R. 
Co., (A.) 232 SW 1049; Plate v. Lud- 
low-Saylor Wire Co., (A.) 227 SW 
899; Johnson v. Ambursen Hydraulic 
Constr. Co., 188 Mo. A. 105, 173 SW 
1081; Giles v. Missouri Pac. R. Co., 
169 Mo. A. 24, 154 SW 852; Hegberg 
v. St, Louis, etc., R. Co., 164 Mo. A. 
514, 147. SW 192; Murrel v. Smith, 152 
Mo, A, 95, 133 SW 76; Osborn v. Nel- 
son, 141 Mo. A. 428, 126 SW 178; 
Fassbinder v. Missouri Pac. R. Co., 
126 Mo. A, 563, 104 SW 1154; Dunn v. 
Cass A’ve., etc., R.'Co., 21 Mo, A. 188. 

Nebr.—Bauer, etc., Co. v. National 

Roofing Co., 107 Nebr. 831, 187 NW 
59; Oakes.v. Omaha, etc., R. Co., 104 
Nebr. 788, 178 NW 758; Lincoln Trac- 
tion Co. v. Heller, 72 Nebr. 127, 100 
NW 197, 102 NW 262. ’ 
- N. J.—Podolsky v. Sautter,, 102 N. 
J. LL. 598, 1383 A 199; Schreiner v. 
Delaware, etc., R. Co., 98 N. J. L. 899, 
121 A 84; Cox v. Pennsylvania R. Co., 
TG2Nod. 1.278 6,)7 1 As 250; 

N. M.—Thompson vy. Albuquerque 
Tract. Co., 15 N. M. 407; 110 P 552. 

N. Y.—Hart v. Hudson River 
Bridge Co., 80 N. Y. 622; Matteson v. 
New York Cent. R, Co., 35 N. Y. 487, 
91 AmD 67; Marus v. New Jersey R. 
Co., 170 App. Div. 158; 155 NYS 586. 

N. C.—Buchanan v. Ritter Lumber 
Co., 168 N. C. 40, 84 SH 50; McAtee v. 
Branning Mfg. Co., 166 N. C. 448, 82 
SE 857, : 

N. D.—Miller v. Minneapolis, etc., 
RCo. “50 NED. 206; 19542N 385 
La Point v. Hodgins Transfer Co., 
48 N. D. 1032, 188 NW 166; Dougherty 
v. Davis, 48 N. D. 883, 187 NW 616; 
Felton v. Midland Continental R. Co., 
382 N. D. 228, 155 NW 23; Farmers’ 
Mercantile Co. v. Northern Pac. R. 
Co., 27 N. D. 302, 146 NW 550; Carr 
v. Minneapolis, ete., R. Co., 16 N. D. 
217, 112 NW 972. 

Oh.—Keifer v. Cleveland R. Co., 30 
O. C. A. 150; West v, Gillette, 22 Oh. 
CirF Ce IN: | Si.369: 

Okl.—Cherry v. Arnwine, 126 Okl. 
285, 259 P 232; Missouri, etc., R. Co. 
v. Perino, 118 Okl. 138, 247 P 41, 47 
ALR 283; Armstrong v. Tulsa, 102 
Okl, 49, 226 P 560; Tulsa v. McIntosh, 
90 Okl, 50, 215 P 624; Missouri, ete., 
RCo, Vi Wold, 0-6 OKIE 1965s 184 | aP 
765; St. Louis, etc., R. Co. v. Darnell, 
42 Okl. 394, 141 P 785. 

Or.—Hartford F. Ins, Co. v. Central 
R. Co., 74 Or, 144, 144 P 417; Graves 
v. Portland’ R., etc., Co., 66° Or. 232, 
134 P 1, AnnCas1915B 500. 

Pa.—Kapuscianski vy. Philadelphia, 

etc., Coal, ete., Co., 289 Pa, 388, 137 
A 619; Weaver v. Collins, 79 Pa. Su- 
per. 289. 
, Tex.—Lancaster v, Fitch, 112 Tex. 
293, 246 SW 1015 [aff (Civ. A.) 239 
Sw 265]; Wells v. Benjamin, 107 Tex. 
831, 179 SW -b13. [aff (Civ. A.) 165 
SW 120]; West Lumber Co. v. Morris, 
(Civ. A.) 257 SW 592; Western Union 
Tel. Co. v. Kitchen, (Civ. A.) 257 SW 
690; Missouri, etc., R. Co. v. Cardwell, 
(Civ. A.) 187 SW 1073; Pierce-For- 
dyce Oil Assoc. v. Farrow, (Civ. A.) 
L723 SW | 1007;) Texais. ‘Tract. Co. v. 
Sherron, (Civ. A.) 166 SW 897; San 
Antonio Tract. Co. v. Levyson, 52 Tex. 
Civ. Ae 122, 113 SW 569. 

Utah.—Shafer v. Keeley Ice Cream 
Co., 65 Utah 46, 234 P 300, 38 ALR 
1623. 

- Vt.—Sharby v. Fletcher, 98 Vt. 273, 


other hand, where it is equally clear and indisputa- 
ble beyond any reasonable inference to the con- 
trary that defendant’s negligence,” or plaintiff’s 


127 A 300; Place v. Grand Trunk R. 
Co., 82 Vt. 42, 71 A 836 

Va.—Appalachian Power Co. yv. Wil- 
son, 142 Va. 468, 129 SE 277; Norfolk 
v. Anthony, 117 Va. 777, 86 SE 68. 

Wash.—Hellan vy. Supply Laundry 
Co., 94 Wash. 683, 163 P 9: Snyder v. 
Great Northern R. Co., 88 Wash. 49, 
152 P 703; Benson y. English Lumber 
Co., 71 Wash. 616, 129 P 403. 

Wis.—Bowen v. Osceola, 185 Wis. 
11, 200 NW 766; Hiller v. Trout Brook 
Co., 170 Wis, 127, 174 NW 461; Leh- 
man v. Chicago, etc., R. Co., 140 Wis. 
497, 122 NW 1059. 

Ont.—Rainville vy. Grand Trunk R. 
Co., 28 Ont. 625; Camp v. Armstrong 
Cartage, etc., Co., 3 OntWR 686. 

[a] Absence of railing on bridge. 
A ag v. Fletcher, 98 Vt. 273, 127 A 


[b] Defective plumbing system 
resulting in explosion of hot water 
boiler. Kelley v. J. A. Laraway Co., 
223 Mass. 182, 111 NE 794. 

[ec] Defective stand at street fair. 
Murrel v, Smith, 152 Mo. A. 95, 133 
SW 76. 

{d] Failure to fasten unattended 
horse as cause of plaintiff’s being bit- . 
ten. La Point v. Hodgins Transfer 
Co., 48 N. D. 1032, 188. NW 166. 

‘Le] Throwing candy from parade 
float followed by a rush in which 
plaintiff was injured. Shafer § v. 
Keeley Ice Cream Co., 65 Utah 46, 
234. P 300, 38 ALR 1523. 

[f{] Walking near a loaded truck 
from which a box might fall. Wells 
v. Benjamin, 107 Tex. 331, 179 SW 
513 [aff (Civ. A.) 165 SW 120]. : 

37. U. S—Standard Oil Co. v. R. 
L. Pitcher Co., 289 Fed. 678; Armour 
v. Harcrow, 217 Fed, 224, 133 CCA 
218; Norfolk, etc., Tract. Co. v. Re- 
phan, 188 Fed. 276, 110 CCA 254. 

Ala.—Vaughn v. Dwight Mfg. Co., 
206 Ala. 552, 91 S 77; Koger v. Roden 
Coal Co., 197 Ala. 473, 73° S 33: 

Cal.—Webber v. Tracy Bank, 66 
Cal. A, 29, 225 P 41; Alameda County 
SON Rs ane 44. Cals AVS 3320 186 P 


D. C—Munsey v. Webb, 37 App. 
185 [aff 231 U. S. 150, 34 SCt 44, 58 
L. ed. 162). 

Ill.— Austin v. Northern Illinois 
Public Serv. Co., 299 Ill. 112, 132 NE 
458, 17 “ALR 795 [rev 219 “Tl! “A. 
167]; Moore v. Wabash R. Co., 219 
Ill. A. 574 [aff 299 Ill. 596, 132 NE 
814]; Mikesell v. Chicago, ete., R. Co., 
164 Ill. A, 209. 

Ind.—Pittsburgh, ete, R. Co. v. 
Sudhoff, 173 Ind. 314, 90 NE 467; 
Watt v. Mishawaka Paper, etc., Co., 


.53 Ind, A. 682, 99 NE 1029; Indianap- 


olis’ Tract., etc.;|.€o. v. iCrawley: 52 
Ind. A. 357, 96 NE 392; Cumberland 
Teli, ete. ‘Co. v, ‘Kranz 48° Ind: Ag 


67, 95 NE 371. 

Kan.—Home Oil,: etc., Co. v. Dab- 
ney, 79 Kan, 820, 102 P 488. 

Ky.—Dawkins Lumber Co. v. Row, 
210 Ky. 666, 276 SW 493; Louisville 
Gas, ete., Co. vy. Beaucond, 188 Ky. 
725, 224 SW 179; Louisville, etc., R. 
ey v. Keiffer, 132 Ky. 419, 113 SW 

Miss.—Southern R. Co. v. Floyd, 
99 Miss. 519, 55 S 287; Troutman v. 
Louisville, etc., R. Co., 95 Miss. 183, 
48 S 515. 

Mo.—Plate v. Ludlow-Saylor Wire 
Co., (A.) 227 SW 899; Majors ww Ozark 
Power, ete, “Col; 2007 MonrAe Salgraas 
SW 501; Sontag v. Ude, 191 Mo. A. 
617, 177% SW 659. 

N. J.—Cirpriano y. Casalla, (Sup.) 
130 A 885. 

N. Y.—Haley v. Warle, 30 N. Y. 
208; Raleigh v, Hines, 194 App. Div. 
592, 186 NYS 120° [aft 232° Ni "Y. 617 
mem, 134 NE 595 mem]. 

N. C.—Hinnant v. Tidewater Power 
Co:, VT N> Co 288)" 121 SH540. 
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negligence®® as the case may be, was such proximate 
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fendant’s negligence and plaintiff’s injury is too 


cause, the court may so decide without leaving it | remote to make defendant’s act in law the proxi- 


to the jury to pass upon as an issue of fact. Where, 
under the testimony, the cause of an accident result- 
ing in a personal injury is conjectural merely, the 


ease should not go to the jury.®® 


[§ 881] (3) Consequences That Should Have Been 
Ordinarily, in accord with, and subject 
to, the rules above stated,*® in an action for injuries 
caused by defendant’s negligence, whether or not 
the injurious consequences that resulted from such 
negligence are such as ought reasonably to have been 


Foreseen. 


foreseen is for the jury.*! 


[§ 882] (4) Remote Consequences. Ordinarily, in 
accord with, and subject to, the rules above stated,*” 
whether or not the causal connection between de- 


N,. D.—Ferm v. Great Northern R. 
Co., 53 N. D. 548, 207 NW_ 39. 

Oh.—Cincinnati, etc., Electric St. 
RA Cox-ve hohe, 6 Oh Cire Ce, INAS} 
144, 27 Oh. Cir. Ct. 138. 

Okl.cHepner v. Quapaw Gas Co., 
92 Okl. 9, 217 P 488; Clinton, etc., R. 
Co, v. Dunlap, 56: Okl; 755, 156 P 
654, A 
Or.—Doyle v. Southern Pac. Co., 56 
Or. 495, 108 P 201. 

Pa.—Bigenbrodt v. Williamsport, 
44 Pa. Super. 487; Cawley v. Balti- 
more, ete., R. Co., 44 Pa. Super. 340. 

Tenn.—Chattanooga Light, ete., 
Co. v. Hodges, 109 Tenn. 331, 70 SW 
616, 97 AmSR 844,60 LRA 459. : 

Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864; Schaff v. Baurland, 
(Civ. A.) 266 SW 843; Texas Tract. 
Co. v. Nenney, (Civ. A.) 178 SW 797; 
Commercial Union Assur, Co., Ltd. 
v. Gulf Refining Co., (Civ. A.) 174 
SW 874; Pierce-Fordyce Oil Assoc. 
v. Farrow, (Civ. A.) 173 SW_ 1007; 
Texas Tract. Co. v. Sharron, (Civ. A.) 
166 SW 897. 

Utah.—Shortino v. Salt Lake, etc., 
R. Co.; 52 Utah 476, 174 P 860. 

Vt.—Kilpatrick v. Grand Trunk R. 
Co., 74. Vt. 288, 52 A 531, 93 AmSR 
887 


Wash.—Budman v. Seattle Electric 
Co., 61 Wash. 281, 112 P 356. 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417; Bros- 


sard v. Morgan Co., 150 Wis. 1, 136 
NwW 181, I 
[a] Burglarized safety deposit 


box as the result of the bank’s negli- 
gence. Webber v,. Tracy, Bank, 66 
Cal.) A. 29,225 P 41, 

{b] Blectric shock causing fall 
from pole. Louisville Gas, etc., Co. 
bes Beaucond, 188 Ky. 725, 224 SW 

9. A 

{c] Shooting oil well as cause of 
explosion. Home Oil, ete, Co. v. 
Dabney, 79 Kan. 820, 102 P 488. 

{d] Static spark causing gasoline 
explosion. Standard Oil Co, v, R. L. 
Pitcher Co., 289 Fed. 678. 

fe] Surgical operation causing 
death. Sontag v. Ude, 191 Mo. A. 617, 
177 SW 659. 

38. McAvoy v. St. Louis, ete. R. 
Co., 180 Ill. A. 620; New York, etc., R. 
Co. v. Leopold, 738 Ind. A. 309, 127 
NE 298; Cleveland, etc., 
Lee, 111 Oh, St. 391, 145 
Shortino v. Salt Lake, etc., R. Co., 
52 Utah 476, 174 P 860; Sileock v. Rio 
Grande, ete, R. Co., 22 Utah 179, 61 
P i566, 

39. Waters-Pierce Oil Co. v. Van 
Elderen, 137 Fed. 557, 70 CCA 255; 
Riggs v. Standard Oil Co., 130 Fed. 
199; State v.. Philadelphia, etc., R. 
Co., 60 Md. 555; Powers v. Pere Mar- 
epee R. Co. 143 ‘Mich. 379, 106 NW 
2 Es bk 
Mere conjecture see infra §§ 901, 
4 


04. 

40. See supra §§ 876-880. 

41. _ Colo.—Colorado Mortg., ete., 
Co. v. Rees, 21 Colo, 435, 42 P 42. 

Ga.—Central of Georgia R. Co. v 
Barnett, 85 Ga. A. 528, 134 SH 126. 


mate cause is for the jury,*® unless the remoteness 
so clearly appears from the evidence that the court 
may properly direct the jury that defendant’s negli- 


gence is not the proximate cause.** 


[§ 883]. (5) Concurrent Causes. Ordinarily, in ac- 
cord with, and subject to, the rules above stated,*® 
it is a question for the jury to determine whose 
negligence, of several persons contributing to the 
injury, was the or a proximate cause thereof ;*® but 
where uncontroverted evidence points clearly, be- 


yond a reasonable inference to the contrary,*’ to 


Ill. Heiting v. Chicago, etc, R. 
Co., 162 Ill:, A. 403 [aff 252. 111. 466, 
96 NE 842, AnnCas1912D 451]. 

Md.—Baltimore v, Terio, 147 Md. 
830, 128 A. 353: 

Mich.—Northern Oil Co. v. Vander- 
vort, 228 Mich. 516, 200 NW. 145; 
Lillibridge v. McCann, 117 Mich. 84, 
aes he 288, 72 AmSR 553, 41 LRA 

Minn.—Martin v. North Star Iron 
Works, 31 Minn. 407, 18 NW 109. 

Mo.—Scherer v. Bryant, 273 Mo. 
596, 201 SW 900; Holman v, EH. E. 
Souther Iron Co., 152 Mo. A. 672, 133 
SW 379; Murrel v. Smith, 152 Mo. A. 
95, 133 SW 76. 

N. H.—Gage v. Boston, etc., R. Co., 
77_ N. H. 289, 90 A 855, LRA1915A 
363; Gilman v. Noyes, 57 N. H. 627. 

N. J.—Piraccini v. Director Gen. of 
Railroads, 95 N. J. L. 114, 112 A 311, 
86 ALR 294; Vallency v. Rigillo, 91 
N. J. L. 307, 102 A 348. 

Or.—Voshall v. Northern Pac. Ter- 
minal,.Co., 116° Or. »237;). 240. P 891; 
Miami Quarry Co. v. Seaborg Pack- 
ing Co., 103 Or. 362, 204 P 492. 

Tex.—Price v, Yellow Pine Paper 
Mill Co., (Civ. A.) 240 SW 588; Ft. 
Worth Belt R. Co, v. Cabell, (Civ. A.) 
161 SW 1083. 

Vt.—Saxton v. Bacon, 31 Vt. 540. 

Wash.—Bowers.v. Standard Fuel, 
etc., Co., 91 Wash, 400, 157 P 1094. 

Wis.—Yanike v. Chicago, ete, R. 
Co., 149 Wis. 554, 136 NW 329. 

Can.—Geall v. Dominion Creosoting 
Co. Ltd., 55, Can._S. -C...587,..39,, Dom 
LR 242, [1918] 1 WestWkly 280. 

[a] Collapse of performer’s stand 
in street fair. Murrel v. Smith, 152 
Mo, A. 95, 1338 SW 76. 

[b] Driving ice wagon fast over 
uneven ground resulting in throwing 
ice off on to ground. Bowers v. 
Standard Fuel, etc, Co., 91 Wash. 
400, 157 P 1094. 

{[c] Failure to secure abandoned 
barge so that it injured jetty. Miami 
Quarry Co, v,- Seaborg Packing Co., 
108 Or. 362, 204 P 492. 

{d] Leaving dynamite cartridges 
at home within reach of infant child 
who in playing with them put out 
eye of a playmate. Vallency v. Ri- 
gillo, 91.N. J. L. 807, 102 A 348, 

[e] Locating trash can on side- 
walk where truck hit it, throwing it 
against plaintiff. Baltimore v. Terio, 
147 Md. 330, 128 A 353. 


42. See supra §§ 876-880. 

43. U. S.—Kellogg v. Milwaukee, 
ete; Roi.Co,.y 4 yy Casi; Now 7664, 5 
Dill. 537 [aff 94 U. S. 469, 24 L. ed. 
256). 

Tll.—Jenkins v. La Salle County’ 
Carbon Coal Co., 182 Ill. A. 36. 

Md.—Susquehanna Transmission 
Co. v. Murphy, 131 Md. 340, 101 A 


Ugdee 

Mo.—Fink v. Kansas City Southern 
R. Co., 161 Mo. A. 314, 143,.SW 6568; 
Stewart v. Quincy, etc., R. Co., 142 
Mo. A. 322, 126 SW 1003. 

N. Y.—Webb v. Rome, ete., R. Co., 
49 N. Y. 420,10 AmR 3889 [aff 3 Lans. 
453]; Guy v. New York, etc., R. Co., 


the negligence or act of one or more persons as the 
proximate cause, to the exclusion of the negligence 
or act of the other or others, it is for the court to 


80 Hun 399. 

Oh.—Adams v, Young, 44 Oh.,. St. 
80, 4 NE 599, 58 AmR 789. 

[a] Leaving can of gasoline with 
person.assuring him it contained 
nothing explosive. Fairbanks vy. 
Gambill, 142 Tenn. 633, 222 SW 5. 

[b] Street awnings down at night. 
Dalton v. Great Atlantic, ete, Tea 
Co., 241 Mass, 400, 1385 NE 318. 

44. U. S.—Chicago, etc., R. Co. v. 
Gelvin, 238 Fed. 14, 151 CCA 90, LRA 
1917C 983. 

Ky.—Tolin v. Terrell, 133 Ky. 210, 
117 SW 290. 

Mass.—Stone v. Boston, ete, R. 
ro 171 Mass, 536,51 NE 1, 41 LRA 

N. Y.—Cantanno v. James A. Stevy- 
passe Co., 172 App. Div. 252, 158 NYS 
0 . 

Pa.—Nirdlinger v. American Dist. 
Tel. Co., 245 Pa. 453, 91 A 8838, Ann 
Cas1915D 1184, 

[a] Absence of screen on ferry be- 
tween treadmill horse and plaintiff's 
mule. Tolin vy. Terrell, 133 Ky. 210, 
117 SW 290. , 

{b] Child running against truck 
at curb. Cantanno v. James A. Stev- 
suson Co., 172 App. Div. 252, 158 NYS 


35. 

[ce] Failure to reset burglar alarm. 
—Nirdlinger v. American Dist. Tel. 
Co., 245 Pa. 458, 91 A 883, AnnCas 
1915D 1184. 

45. See supra §§ 876-880. 

46. Cal.—Baillargeon vy. Myers, 27 
Cal. A, 187, 149 P 378. 

Ga.—Nixon v. Williams, 25 Ga, A. 
594, 103 SE 880. 

Ill.—Chicago City R. Co. v. O’Don- 
nell, 109 Ill. A. 616 [aff 207 Ill. 478, 
69 NE 882]. : 

Me.—Janilus vy. International Pa- 
per Co., 112 Me, 519, 92 A 653. 

N. J.—Vallency v. Rigillo, 91 N, J. 
L. 307, 102 A 348. 

N. _Y.—De. Carvalho v. Brunner, 
223 N. Y. 284, 119 NE 563; Hoffman 
v. Union Ferry Co., 68 N. Y. 385 [aff 
4 Hun 274]; Button vy. Hudson River 
R. Co,, 18 N. Y. 248; Van Hauten v. 
Fleischman, 1 Misc. 130, 20 NYS 643 
[aff 142 N. Y. 624, 37 NE 565). 

Oh.—Standard Extract Co. v. H. 
Belmer: Co., 1.26 “Oh. - Cir, -Gt- NaS 
152; Cincinnati Tract. Co. v, Wynne, 
25 Oh. Cin, Ct. N. S. 49; Burton vy. 
ype AN ate 41. 

a.—Moodhard v, Reading, 30 i 
Digt abe 3 Re 
. I.—Venbuvr v. Lafayette Wor- 
sted Mills, 27 R. I. 89, 60 of 770. 3 

S. D.—Baxter v. Park, 48 S. D. 506 
205 NW 75. “ 

Tex.—Galveston, etc. R. Co. y. 
Packard, (Civ. A.) 198 SW 397. 

Wash.—Hellan y. Supply Laundry 
Co., 94 Wash. 683, 163 P 9. 

[a] Failure to repair barn door 
which a calf, being tied thereto, 
pulled down onto plaintiff. Burton 
v. Leiter, 20 OhNPNS 41. 

{b] Unguarded sand pile in which 
children dug holes. Baxter v. Park 
48 S. D, 506, 205 NW 75. : 

47. See supra § 879. 


For later cases, developments and changes in the law see cumulative Annotations, same.title, page and note number 


neg | 


meee | 


4 


a 


§§ 883-886] 


rule as matter of law.4® 


established.*? 
[§ 884] (6) Inevitable Accident. 


and subject to, the rule above stated,®°° if the only 
inference which can reasonably be drawn from the 
evidence®! is that the injury was the result of in- 
evitable accident, the court may properly withdraw 
from the jury the question of defendant’s liability ;5? 
but if the evidence is conflicting or different infer- 
ences can reasonably be drawn from the facts®® as 
to whether the injury was the result of negligence 
or inevitable accident, the question of defendant’s 
liability is properly left to the jury.** 

[§ 885] h. Weight of Evidence and Credibility 
After the preliminary question as 


of Witnesses. 


48. Stewart v. Quincy, etc., R. Co., 
142 Mo. A. 322, 126 SW 1003. 

49. Matuschka_v. Murphy, 173 
Wis. 484, 180 NW 821 (malpractice 
by dentist). 

Mere conjecture see supra § 880. 


50. See supra §§ 876-880. 

51. See supra § 880. 

52. Missouri Pac. R. Co. v. »Co- 
lumbia, 65 Kan. 390, 69 P 338, 58 


LRA 399 (leaving heavy grain doors 
on station platform from which a 
gale lifted them and threw them 
onto the track, resulting in derail- 
ment of train). 

53. See supra § 880. 

54. Ariz.—Pacific Constr. Co. v. 
Cochran, 29 Ariz. 554, 243 P 405. 

Ga.—Baillargeon v. Myers, 27 Cal. 
A. 187, 149. P 378. 

Ga.—-Evans v. Nail, 7 Ga. A, 129,° 
66 SE 543. 

Iowa.—Caplan  v. 191 
Iowa 453, 182 NW 641. 

Md. —Leland v. Empire Engineer- 
ing Co., 135 Md. 208, 108 A 570, 

Mass. "Blanchette v. Union St. R. 
Co., 248 Mass. 407, 143 NE 310.. 

N. Y.—Arpino v. Beyl, 214 App. 
Div. 289, 212" NYS 322; Daly Wied. UM, 
Horton Tee Cream Co., 166 App. Div. 
28, 151 NYS 657. 

N. C.—Montgomery v. Wilmington, 
etc., R. Co., 51 N.C. 464. 

Pa.—Sorensen v. Quaker City 
Poster Adv. Co., 284 Pa. 209, 130 A 


432. 
Bather using diving chute at 


[a] 
h sort. Blanchette v. Union 
Ages C 407, 143 NE 


St. R. Co., 248, Mass, 
sign during 


10. 

{bh]' Fall: (Lh) Of i 
-a storm. Sorensen v. Quaker City 
Poster Adv. Co.; 284 Pa. 209, 130 A 
432. (2) Of tree in logging opera- 
tions, a sudden wind intervening. 
Evans v. Nail, 7 Ga. A. 129, 66 SE 
54 

Pay Falling into unguarded ditch. 
—Pacific: Constr. Co. v. Cochran, 29 
Ariz. 554, 243 P 405. 


Reynolds, 


55. See supra §§ 851-884. 
56. See Trial [38 Cyc 1516, 1518]. 
57. U. S.—Patton v. Southern R. 


Co., 82 Fed. 979, 27 CCA, 287. 

Ala.—Black- Laird & Con Iutds. nV. 
Vandiver, 155 Ala, 321, 46 S 524. 

Ark.—St. Louis, etc., R. Co, v. Mize, 
95 SW 488. 

Cal.—Powers v. Raymond, 197 Cal. 
126, 239 P1069; De Witt-v, ‘Floriston 
Pulp, etc., Co, W SCate i Aeett 4s 36. P 
397 


Colo.—Burnside v. Peterson, 43 
Colo. 382, 96 P 256, 17 LRANS 76. 
Conn. —Kalamian v. Kalamian, 139 


A 635: 


Fla.—Atlantic Giant Line R. Co, v. |’ 


Beazley, 54 Fla. 311, 45 S 761. 
Ga.—Augusta R., "etc., @or-vVs | Ars 
thur,.3 Ga. A. 513, 60 S 313 
111.—Chicago, ete. Blectric® BR Coy 
v. Wanic, 132. 111. ‘A. 477; Chicago, 
eC, Blectric Eve Ovni Freeman, 125 
Ill. A. 318; Hanchett v. Haas, 125 Tl. 


Moreover, it has been held 
that, where the evidence is such that a jury can do 
no more than guess or conjecture as to which was in 
fact the efficient cause, it is for the court to decide 
as matter of law that plaintiff’s case has not been 
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to the sufficiency of the evidence to carry a case 
to the jury has been determined by the court and 
the ease is held to present an issue of fact,>® it is 
the function of the jury in negligence cases, as in 
trials generally,®* to pass upon the weight of the 


evidence and upon the eredibility of witnesses.°? 


In accord with, 


A. 111 [aff 219 Ill. 546, 76 NE 845]; 
Faulkner v. Birch, 120 Ill. A. 281; 
Fisk v. Chicago Water Chute Co., 
119 Ill, A. 5386; Chicago, ee R. Co. 
v. Walker, 118’ Il. A, 39 

Ind.—Southern R. Co. es Limback, 
172 Ind. 89, 85 NE 354; Indianapolis, 
etc., R. Co. v. Bennett, 39 Ind. A. 141, 
79 NE 389. 

Iqgwa.—Rhodes v. Des Moines, etc., 
R. Co., 139 Iowa 327, 115 NW. 503; 
Madden v. Saylor Coal Coz 433 Iowa 
699, 111 NW 57. 

Ky.—Chesapeake, et joa RR. CO.3 Vi 
Ransom, 164 Ky. 631, 176 SW 34; 
Louisville, etce., R. Co. v. Mount, 125 
Ky. 593, 101 Sw. 1182, 31 KyL 210; 
Chesapeake, tC. iets Co. v. Nipp, 125 
Ky. 49, 100 SW 246, 30 KyL 4131; 
Louisville R. Co. v. Bohm, 99 SW 915, 
30 KyL 862; Kentucky, etc., Bridge, 
etes ‘Coy ve Nuttall, 96 SW 1131, 29 
KyL 1167; Louisville, ete,” R: Co. v. 
Hall, 94 Sw 26, 29 KyL 584, 

Me. —Rogers v. Forgione, etc., Co., 
126 Me, 354, 138 A553; Dougherty Vv. 
Maine Cent, R. Co., 125 Me, 160, 132 
A 209. 

Mass.—Rand v. Boston El. R. Co., 
198 Mass, 569, 84 NE 841. 

Mich.—Darish v. Scott, 212 Mich. 
139, 180 NW 435; Faulkner v. Parish 


Mf. Co., 201 Mich, 182, 166 NW 954; 
Carver Vv. Detroit, etc., Plank Road 
Co., 61 Mich. 584, b8 NW 72 


Minn.—Holden’ v. ‘aoa Northern 
R. Co., 103 Minn. 98, 114 NW 365. 

Mo.—Lindsay v. Kansas City, 195 
Mo. 166, 93 SW 273; Samples v. Kan- 
sas City R. Co., (A.) 282 SW 1049; 
Roe v. Metropolitan St. R. Co., 131 
Mo. A. 128, 110 SW 611; Cartlich v. 
Metropolitan St, R..Co., 129 Mo, A. 
721, 108 SW 584; Dees v. St. Louis, 
etc, R. Co., 127 Mo. A. 353, 104 SW 

5: 

Nebt.—Todd v, Crete, 79 Nebr. 671, 
113 NW.172. 

N. Y.—Phenix Ins. Co. v. New York 
Cent., ete., R. Co., 122 App. Div, 118, 
106 NYS 696 {aff "196 N.Y. 554 mem, 
90 NE 1164 mem]; Lawrence V. 
Metropolitan St. R. Co., 114 App. Div. 
16, 99 NYS 735; Kennedy v. McAllas- 
ter, 31 App. Div. 453, 52 NYS 551; 
Van Houten v. Fleischman, 1 Misc, 
130, 20 NYS 643. 

N. C.—Honeycutt v. Brown, 191 N 
C. 829, 133 SE 85; Bloxham v. Stave, 
etc., Corp., 172 N. C. 37, 89 SH 1013. 

Pa.—Bickel v. Pennsylvania R. Co., 
217 Pa. 456, 66 A 756, 118 AmSR 926; 
Ackley v. Bradford Tp., 32 Pa. Super. 
487; Newman v. Bullskin Tp,, 28 Pa. 
Super. 170. 

Ss. ae ae v. South Bound R. 

Co., 46 S. 104, 24 SE 166. 

Tex. eng ‘Paso Fdy., ete., Co. v. De 
Guereque, 46 Tex. Civ. A. 86, 101 SW 


814; Missouri, ete.,, R. Co. v, Harris, 
45 Tex. Civ. A, 542, 101. SW 506: 
Galveston, ete. R. Co, vy. Murray, 


(Civ. A.) 99 SW 144. 
Wash.—Hageness v. Tacoma R., 
ete., Co., 49. Wash. 590, 96 P 6. 


/characterized 


The existence of this rule as controlling is implied 
in every decision on the sufficiency of the evidence 
to carry a case to the jury,°® and forms the basis 
of every decision as to the sufficiency of the evi- 
dence to support a verdict or findings.®? 

[§ 886] i. Effect of Findings of Fact by Court, 
or Special Verdict.®° 
lished by the court. through a finding,®? or by the 
jury in a special verdict,®? and are such as to justify 
a single inference only, it is for the court to de- 
termine as matter of law whether or not such facts 
show negligence®* or contributory negligence,®* but, 
even in such cases, whenever there may reasonably 


Where the facts are estab- 


Wis.—Friedri¢ch vy. Boulton, 164 
Wis, 526, 159 NW 803; Hardt v. Chi- 
cago, etc., Rei; 130 Wis. 512, 110 
NW ‘427+ Howard V. Beldenville Lum- 
ber Co., 129 Wis. 98, 108 NW 48. 

“Whether negligence can be in- 
ferred from the eyidence is a ques- 
tion of law for the determination of 
the court, but whether it ought to be 
inferred is a question for the jury.” 
Powers v. Raymond, 197 Cal. 126, 129, 
239 P 1069. 

[a] ‘Fhe probative force [of the 
evidence] was for them [the jury].” 
Honeycutt v. Brown, LO Ne Ce 1829; 
830, 133 SE 85 

[b] Propriety of rule.—‘‘Physical 
laws are not always a safe guide in 
determining for a certainty that an 
act more or less involved in modify- 
ing elements is impossible. There is 
no more practicable method of ar- 
riving at a solution of such questions 
than to place before the jury all the 
facts and circumstances surrounding 
the case and then leave to their dis- 
eretion the task of- determining 
whether, in the light of reason and 
human experience, the thing could 
have happened as the plaintiff claims 
its did.”” Samples v. Kansas City R. 

(Mo. A.) 232 SW 1049, 1052. 

on Characterization of acts as 
“careless” or “negligent.”—-In the de- 
termination of whether there was 
sufficient evidence of negligence to 
take the case to the jury, it was not 
essential to proof of negligence that 
the acts complained of should be 
in the testimony as 
careless or negligent, as it was the 
function of the jury to determine 
whether the acts testified to consti- 
tuted negligence. International, etc., 

« Co. v. Garcia, 54 Tex. Ciy. A. 59, 
117. SW. 206. 

Credibility of witness generally see 
Trial [38 Cye 1518]. 


58. See supra §§ 851-884. 
59. See infra § 949, 
60. see 


Uncontroverted evidence 
supra §§ 855, 861, 879. . 

61. Findings ‘of court generally 
see Trial [38 Cye 1953]. 

62. Special verdict generally see 
Trial [88 Cye 1907]. 

68. Conner v. Citizens’ St. R. Co., 
105 Ind. 62, 4 NE 441, 55 AmR 177; 
Woodriff Sleeping, ete., Coach Co. Vv. 
Diehl, 84 Ind. 474, 43 AmR 102; Cum- 
berlana Tel., etc,, Co. v. Kranz, 43 
Ind. A, 67, 95 NE 371; Alexandria v. 
Young, 20 Ind. pA. 672, 61 NE 109;- 
Hadley v. Lake Erie, ete, R. Co., 
(Ind. A.) 46 NE 935; Keller v. Gas- 
kill, 9 Ind. A. 670, 36 NE 303; Louis- 
ville, etc., R. Co. Vv. Cogtelto; 9 Ind. A, 
462,°36 NE 299. 

[al Unguarded ditch. CLT de TE 
v. Young, 20 Ind. A. 672, 51 NBH-109. 

64. See cases infra this note. 

[a] Contributory negligence - 
shown.—Young v. Citizens’ St. R. Co 


148 Ind. 54, 44 NH 927, 47 NE 142: : 


Shirk v. Wabash R, Co.,, 14_Ind. A! 
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be differences of opinion as to the inference which 
may fairly be drawn from such facts, it is for the 
jury to determine whether there has been negli- 
gence® or contributory negligence.*® 
this rule, it is held that a failure to find a fact in 
a special verdict in favor of the party upon whom 
rests the burden of proof is equivalent to a finding 


of such fact against him.®* 


[§ 887] j. Dangerous or Defective Places, Instru- 
mentalities, and Conditions—(1) In General. 
plying the rules above stated®* the questions whether 
the owner of defective or dangerous places or in- 
strumentalities failed to exercise the care required 
of him under the cireumstances,®® and whether such 
negligence was the proximate cause of plaintiff’s 


126, 42 NE 656; Pittsburgh, etc., R. 
Co. v. Evans, 53 Pa. 250. 

{b] Due care shown.—Conner Vv. 
Gitizens’) St-.R. Cox (105). Ind... 62,°°4 
NE 441, 55 AmR 177; Alexandria v. 
Young, 20 Ind. A. 672, 51 NE 109. 


65. Elgin; etce:, Tract. Co..v. Wil- 
cox, 132 Ill, A. 446. 

66." 'Cineinnati,, ete.,. “Re & Con) v: 
Grames, 136 Ind. 39, 34 NE 714; 
Louisville, ete., R. Co. v. Sears, 11 
Ind. A. 654, 38 NE 887. 

67. Louisville, etc., R. Co. v. Cos- 


tello, 9 Ind, A. 462, 36 NE 299. 

68. See supra §§ 852-884. . 

69. U. S—Tom v. Nichols-Fifield 
Shoe Mach. Co., 215 Fed. 881, 132 CCA 
221; Hollenback v. Hand, 189 Fed. 
929- “Cohimbia? * Box;"sete., "Co. “Vv. 
Drown, 156 Fed. 459, 84 CCA 269. 

Ala.—Republie Iron, etc., Co. Vv. 
White, 163 Ala. 187, 50 S 141. 

Ariz.—Bruno v. Grande, 251 P 550. 

Ark.—Oliver v. Abrigo, 241 SW 
893. 

Conn.—Bushnell v. Bushnell, 103 
Conn. 583, 131 A 432, 44 ALR 785. 

Ga.—Rollestone v. Cassirer, 3 Ga. 
A. 161, 59 SH 442. 

Ida.—Carr v. Wallace Laundry Co., 
Si iida. © 266) L702. P 107. 

Tll.— Stickel v. Riverview Sharp- 
Park ‘Co., 250 Ill. 452, “95 
NE 445, 34 LRANS 659; Gauss v. 
Wolter, 233 Ill. A. 353; Masten v. 
Cousins, 216 Ill. A. 268. 

Iowa.—Caplan v. Reynolds, 191 
Iowa 453, 182 NW 641; McBEldon v. 
Drew, 138 Iowa 390, 116 NW 147, 128 
AmSR 203. 

Kan.—Rogers v. Price, 117 Kan. 
131,.°230° P1047, 

Me.—Jenkins v. Case, 125 Me. 508, 
PSE Ab rse 

Md.—Pearson vy. Lakin, 147 Md. 1, 
127: A387. 

Mass.—Cook v. Boston El. R. Co., 


shooters’ 


256 Mass. 27, 152 NE 58; Lyttle v. 
Monto, 248 Mass. 340, 142 NE 795; 


Noonan y. P. M. Leavitt Co., 238 
Mass. 481, 131 NE 297; Barber v. C. 
W. H. Moulton Ladder Co., 231 Mass. 


507, 121 NE 501; Smith v. New Png-. 


land Cotton Yarn Co., 225 Mass. 287, 
114 NE 353; Garland v. Townsend, 
217 Mass. 297, 104 NE 731; Sprague v. 
General Electric Co., 213 Mass. 375, 
100 NE 628; Silverman v. Carr, 200 
Mass. 396, 86 NE 898; Lynch v. Lynn 
Box Co., 194 Mass. 307, 80 NE 580. 

Mich.—Emery v. Ford, 234 Mich. 
11, 207 NW 856; Czarniski v. Security 
Storage, etc., Co., 204 Mich.'276, 170 
NW 52; Pierce v. C. H. Bidwell 
Thresher Co., 153 Mich. 323, 116 NW 
1104. 

Mo.—Mahany v. Kansas City R. Co., 
286 Mo. 601, 228 SW 821; Alley v. 
Wall, (A.) 272 SW 999; Schaaf v. St. 
Louis Basket, etc.. Co., 151 Mo. A, 35, 
131 SW 936 [opinion adopted 160 Mo, 
A. 598, 140 SW 1197]. 

6 


Mont.—Liston _ v. 
Mont. 480, 223°P 507. 

N. J.—Kerner v. Zerr, 135 A 866; 
Schréiner v. Delaware, etc., R. Co., 
98 N. J. L. 899, 121 A 84; Hennig v. 
Booth, (Sup.) 132 A 294, 

N. Y.—MacPherson v. Buick Motor 


Reynolds, 


1163; 


NEGLIGENCE 


In applying 
ences that can 
the question of 
court."3 


[§ 888] 
Ap- 


tory neghgenee, 


Co., 21% N. ¥..382,:111 NE 1060, DRA 
1916F 696, AnnCas1916C 440; Hordern 
v. Salvation Army, 199 N. Y. 233, 92 
NE 626, 189 AmSR 889, 32 LRANS 
62; Lorenz v. Conners, 218 App. Div. 
199, 218 NYS 121; McCarthy v. Wool- 
ston, 210 App. Div. 152, 205 NYS 507; 
Bolton v. Madsen, 205 App. Div. 180, 
199 NYS 358; Gumbrell v. Clausen- 
Flanagan Brewery, 199 App. Div. 778, 
192 NYS 451; Hallenbeck v. S. Wan- 
der, ete., Chemical Co., 197 App. Div. 
855, 189 NYS 334; Nolan v. Fach, 178 
App. Div. 115, 164 NYS 1011; Willey 
v. Mynderse, 165 App. Div. 620, 151 
NYS 280; Sheppard v. Brooklyn 
Heights R. Co., 146 App. Div. 806, 
131 NYS 507; Freeman vy, Zirger, 125 
Mise. 288, 210 NYS 712. 

N. C.—Greer v. Damascus Lumber 
Co.,, 161) N.C. '144, 76. SE) 725; Dail 
v. Taylor, 151 N. C. 284, 66 SE 135, 
28 LRANS 949. 

Oh.—Pennsylvania R. Co. v. Lin- 
dahl, 111 Oh. St. 502, 146 NE 71. 

Okl.—Littlejohn v, Midland Valley 
R. Co., 47 Okl. 204, 148 P 120. 

Or.—Rook v. Schultz, 100 Or. 482, 
198 P 234; Rorvik v. North Pac. Lum- 
ber Co., 99 ‘Or..,58,° 190° P 331,°195° P 
Caraduc v. Schanen-Blair Co., 
66 Or. 310, 1383 P 636. 

Pa.—Davis v. American Ice Co., 
285 Pa. 177, 131 A 720; Scheer v. Mel- 
ville, 279 Pa. 401, 123 A 853; Cody v: 
Venzie, 263 Pa. 541, 107 A 388; Jones 
v. Pennsylvania Coal, ete., Corp., 255 
Ba;'+ 3397 99" AU 10082" . Palumbow ye 
Campo, 85 Pa. Super. 440; Vespe v. 
Rosen, 75 Pa. Super. 332; Luckhurst 
v. Gimbel Bros., Inc., 38 Pa. Super. 
281; Brown v. Milligan, 33 Pa. Super. 
244, 

Tex.—Missouri Iron, ete. Co. y. 
Cartwright, (Civ. A.) 207 SW 397. 

Wis.—Johnson v. Sullivan’s Deliv- 
ery, 183 Wis. 460, 198 NW 367; Vogel 
v. Otto, 182 Wis. 1, 195 NW. 859; 
Coakley v. Prentiss-Wabers Stove 
Co., 182 Wis. 94, 195 NW 388; Smale 
v. Wrought Washer Mfg. Co., 160 
Wis. 331, 151 NW 803; Jacob & John- 
son Fish Co. v. Wachsmuth Lumber 
Co., 143 Wis. 632, 128 NW. 283. 

70. Tom v. Nichols-Fifield Shoe 
Mach. Co., 215 Fed. 881, 182 CCA 221; 
Noonan v. P. M. Leavitt Co., 238 
Mass. 481, 181° NE 297; Iynch. v. 
Lynn Box Co,, 194 Mass. 307, 80 NE 
580; Seewald v. Schmidt, 127 Minn. 
375, 149 NW 655; Coakley v. Prentiss- 
Wabers Stove Co., 182° Wis. 94, 195 
NW 388. 

71. U. S—Tom v. Nichols-Fifield 
Shoe Mach. Co., 215 Fed. 881, 132 
CCA 221; Columbia Box, ete., Co. v. 
Drown, 156 Fed. 459, 84 CCA 269. 

Ark.—St. Louis, etc, R. Co. v. 
Williams, 98 Ark. 72, 135 SW _ 804, 
33 LRANS 94. 

Cal.—Sheean v. Foster, 80 Cal. A. 
56, 267 P 235. 

Ga.—Rollestone v, Cassirer, 8 Ga. 
A, 161, 59 SH 442. 

Mass.—Sprague v. General Electric 
Co., 218 Mass. 375, 100 NE 628; Sil- 
verman y. Carr, 200 Mass. 396, 86 NE 
898; Lynch v. Lynn Box Co., 194 
Mass. 307, 80 NE 580. 
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injury,” are usually questions to be submitted to 
the jury; as also is the question of plaintiff’s con- 
tributory negligence." 
where the facts are undisputed and the only infer- 


But under the general rule, 


be drawn therefrom are clear,‘ 
defendant’s negligence is for the 


(2) Knowledge of Defect or Danger. 
Where the defective or dangerous condition of the 
premises or appliances is shown to have existed long 
enough to warrant the inference that the owner 
knew about it, the question whether he had knowl- 
edge or should be charged with knowledge of the 
defect is for the jury.” 


On the issue of contribu- 
it is generally a question for the 


Minn.—Carlson v. Superior Ter- 
ee El. Co., 129 Minn. 479, 152 NW 


Mo.—Fassbinder v. Missouri Pac. 
R. Co., 126 Mo. A. 563, 104 SW 1154. 

N, J.—Schreiner v. Delaware, etc., 
R: Co., 98.N. J. Le 899,-121, A 84; . 

Wash.—Parker v. Advance Thresh- 
er Co., 75 Wash. -505,.135 P 229. 

Wis.—Coakley v. Prentiss-Wabers 
Stove Co., 182 Wis. 94, 195 NW 388; 
Smale v. Wrought Washer Mfg. Co., 
160 Wis. 331, 151 NW 803. 

72. See supra §§ 855, 856; 

73. Samuel v. George Weidemann 


FCo., 295 Fed. 314; St. Louis, ete. R. 


Co. v. Williams, 98 Ark. 72, 135 SW 
804, 383 LRANS 94; Shriear v. Feigel- 
son, 248 Mass. 432, 143 NE 307; 
Nouguier v. Morgan, 141 Wash. 144, 
250 P 954, ; 

74 U. S.—Hollenback v. Hand, 
189 Fed. 929; Grand Forks vy. Allman, 
153 Fed. 532, 83 CCA 554, 

Ala.—Montgomery v. Comer, 155 
Ala, 422, 46 S 761, 21 LRANS 951; 
Birmingham Rolling Mill Co. y. Rock- 
hold, 143 Ala. 115, 42 S 96. 

Ark.—Alfrey Heading Co. v. Nich- 
ols, 139 Ark. 462, 215 SW 712. 

Colo.—Hotchkiss Mt. Min., etc., Co. 
v. Bruner; 42) Colo, 305, 94 P4331; 
Diamond Rubber Co. vy. Harryman, 
41 Colo, 415, 92 P 922. 

Conn.—Crotty v. Danbury, 79 Conn. 
379, 65 A 147. 

Del.—Anderson vy. Wilmington, 22 
Del. 485, 70 A 204. 

Ga.—Fulton Ice, etce., Co. v. Pece, 
29 Ga. A. 507, 116 SE 57. 

Ill.— Tebow v. Wiggins Ferry Co., 
241 Ill. 582, 89 NE 658; Illinois Cent. 
R.. Co, v.. Heath, 1228. Tl; 812. Shine 
1022; Chicago v. Loebel, 228 Ill. 52, 
81 NE 796; Goddard v, Enzler, 222 
Ill. 462, 78 NE 805; Gascoigne v. 
Metropolitan West Side El. R. Co., 143 
Til. Ao 547) [aff | 289.) 1l1.: 28s 87 NE 
838, 16 AnnCas 115]; Farmington v. 
Wallace, 134 Tll. A. 366 [aff 231° 21k 
232, 88 NE 180]; Hapavy v. Chicago, 
133 Ill. A. 452; Bethany v. Lee, 124 
Til. A. 397; Gronlund v. Forsman, 124 
Tll,.A. 362. 

TIowa.—Cutter v. Des Moines, 137 
Towa 648, 113 NW 1081; Crandall v. 
Dubuque, 136 Iowa 663, 112 NW 555; 


Brusseau v. Lower Brick Co., 133 
Iowa 245, 110 NW 577. : 
Ky.—Henderson y, Sizemore, 104 


SW 722, 31 KyL 1134; South Coving- 
ton, ete., St. R. Co. v. Brown, 104 SW 
708, 31 KyL 1072; Covington v, Whit- 
ney, 99 SW 337, 30 Kyl, 659; Louis- 
ville v. Romer,! 97 ‘SW. 348, 29 KyL 
1301; Mergenthaler Horton Basket Co. 
v. Taylor, 90 SW 968, 28 KyL 923. 

Mass.—Sprague v. General Plectric 
Co., 2138 Mass. 375, 100 NE 628: Har- 
rigan v. Worcester, 198 Mass. 354, 84 
NE 467; Lynch v. Lynn Box Co., 194 
Mass. 307, 80 NE 580; Lodd v. New 
York, ete.; R. Co., 193: Mass. 3659, 79 
NE 742, 9 LRANS 874, 9 AnnCas 
988; McGuinness v, Lehan, 193 Mass. 
241, 79 NE 265; Finnegan v. Samuel 
Winslow Skate Mfg. Co., 189 Mass. 
580, 76 NE 192; Feeney v. York Mfg. 
Co., 189 Mass. 336, 75 NE 733. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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jury whether plaintiff knew of or appreciated the 
extent of the defective or dangerous condition." 

[§ 889] (8) Precautions against Injury. Where 
there is any evidence justifying an inference that 
the defect or danger was known or ought to have 


Mich.—Peklenk v. Isle Royale Cop- 
per Co., 187 Mich. 644, 153 NW 1068; 
Pierce v. C. H. Bidwell Thresher Co., 
153 Mich. 323, 116 NW 1104; Abbott 
v. Detroit, 150 Mich. 245, i113 NW 
1121; Barschow y. Lake Shore, etc. nR. 
Cor, "147 Mich. 226, 110 NW 1057; 
Ness v. Hscanaba, 142 Mich. 404, 105 
NW 879; Hendershott v. Grand Rap- 
ids, 142 Mich. 140, 105 NW 140. 

Minn.—Sprague v. Wisconsin Cent. 
R. Co., 104 Minn. 58, 116 NW 104. 

Mo.—York v. Everton, 121 Mo. A. 
640, 97 SW 604; Kremer v. Hagle Mfg. 


Cov, ~ 120 Mor.*A; 2475" .96- SW. 726; 
Dunphy vy. St. Joseph Stock Yards 
Co., 118 Mo. A. 506, 95 SW 301; Hach 


v. St. Louis, etc., R. Co., 117 Mo. A. 
11, 93 SW. 825. 

Mont.—O’Flynn vy, Butte, 36 Mont. 
493, 93 P 643. 

N. J.—Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 A 324, 34 LRANS 
1077, AnnCas1912D 139. 

N. Y.—Fox vy. Manchester, 183 N. Y. 
TAA ib: NTL G 2 LRANS 474; 
Meiers vy. Fred Koch Brewery, 180 
App. Div. 450, 167 NYS 740 [aff 229 
N. Y. 10; 127. NE 491]; Daly v. J.-M. 
Horton Ice Cream Co., 166 App. Div. 
28, 151 NYS 657; Bayley v. Curtis 
Bros. Lumber Co., 124 App. Div. 496, 
108 NYS 937; Mansfield v. New York, 
119 App. Div. 199, 104 NYS 386; Dick- 
erman v. Weeks, 108 App. Div. 257, 95 
NYS 714; Pitcher v. Lennon, 16 Misc. 
609, 38 NYS 1007 [aff 12 App. Div. 
356, 42 NYS 156]; Ferris vy. Aldrich, 
12 NYS 482. 

N. C.—Nixon v. Buckeye Cotton Oil 
Mill, 174 N. C. 730, 94 SE 410; Sib- 
bert v. Scotland Cotton Mills, 145 
INGE CH 3089-25 9F SET 9 Brewster v. 
Elizabeth City, 142 N.C 9, 54 SH 
784; Fitzgerald v. Concord, 140 N. C. 
110,52 SE 309. 

N. D.—Johnson v, Fargo, 15 N. D. 
525, 108 NW 243. 

Oh.—Walton v. Ensign, 27 Oh. Cir. 
Ct. 505. \ 

Okl1.—Miarhi v. Finley, 112 Okl. 97, 
240 P 317. 

Pa.—Fortunato v, Shenango Lime- 
stone Co., 278 Pa. 499, 123 A 482; 
Walsh v. Pittsburg R. -Co., 221 Pa. 
463, 70 A 826, 32 LRANS 559: Combs 
Vv. Delaware, etc., Tel., etc., Co., 218 
Pa. 440, 67 "A 751; Moore v. Wilkes- 
Barre, 218 Pa. 302, 67 A 619; Meyers 
Vv. Philadelphia, 217 Pa, 159, 66 A: 251; 
10 LRANS 678: Goff v. Philadelphia, 
214 Pa. 172, 68 A 431; Schlippert v. 
Orth, 75 Pa. Super. 572; Truschine 
Vv. Fayette Mfg. Co., 63 Pa. Super. 
124; Brown v. Milligan, 33 Pa. Super. 
244; Meachem v. Coraopolis Borough, 
31 Pa. Super. 150; Milliren v. Sandy 
Tp., 29 Pa. Super. "580. 

R. I.—Langley v. F. W. Woolworth 
Co. CATR.) Te 16O,9 13s Ar19'4! 

¢. G—Franks v. Southern Read oe 
Oil Co., 83 S. C. 342, 65 SE 33 

Ss. D.—Fritz v. Watertown, vf Ss. Di 
280, 114 NW 6380. 

Tex.—Missouri Iron, etc., Co. v. 
Cartwright, (Civ. A.) 207 SW 397. 

Utah.—Jones v. Ogden City, 32 
Utah, 221, 39 PF 1006. 

Wash.—Larsen v. Sedro-Woolley, 
49 Wash. 134, 94 P 938; Bull v. Spo- 


kane, 46 Wash. 2387, 89 P 555, 138 
LRANS 1105; Johnson vy. Griffiths- 
Sprague Stevedoring Co., 45 Wash. 


278, 88 P 193, 8 LRANS "432: Patten 
vy. Auburn, 41’ Wash. 644, 84 P 594. 

Wis.—Fleming v. Northern Tissue 
Paper Mill, 135 Wis. 157, 114 NW 841, 
15 LRANS 701; Wilbert v. Sheboygan 
Light, ete, R. Co., 129 Wis. 1, 106 
Nw 1058, 116 AmSR 931. 

[a] Hole: (1) Filled with boiling 
water. Alfrey Heading Co. v. Nich- 
ols, 139 Ark. 462, 215 SW 712. (2) 
On premises shown to have existed 
jess than seven hours before acci- 
dent. Truschine v. Fayette Mfg. Co., 


NEGLIGENCE 


jury.”? 


63 Pa. Super. 124. 

[b] Other illustrations: (1) Coal 
car with badly balanced load in pri- 
vate switch yard. Tebow v. Wig- 
gins Ferry Co., 241 Ill. 582, 89 NE 
658. (2) Collapse of concrete pier. 
Hollenback v. Hand, 189 Fed. 929. 
(3) Danger to one walking along deck 
of threshing machine. Pierce v. C. 
H. Bidwell Thresher Co., 153 Mich. 
323, 116 NW 1104. (4) Flight of 
steps in lumber yard. Bayley v. Cur- 
tis Bros. Lumber Co., 124 App. Div. 
496, 108 NYS 9387. (5) Proximity of 
plaintiff's horse to blasting oueree 
tions. Missouri Iron, etce., Co 
Cartwright, (Tex. Civ, A.) "207 ‘sw 
SOT C6) Where wall remained stand- 
ing for six days after a fire. For- 
tunato v. Shenango Limestone Co., 
278 Pa. 499, 1238 A 482. 

75. Casey v. Chicago City R. Co., 
169 Ill. A. 425; Ford v. Dickinson, 
280 Mo. 206, 217 SW 294; 
Ne 133 Wis. 669, 


Gingrass 
113 NW 


See supra § 888. 

S.—McDermott v.. Severe, 
202 U. S. 600, 26 SCt 709, 50 L. ed. 
1162; Marande v. Texas, etc., RCo; 
184 U.S. 173,22. SCt 340, 46 L. ed. 
487; Escanaba Mfg. Co. v. O’Donnell, 
212’ Fea. 648, 129 CCA 184; Pennsyl- 
vania Steel Co. v. Jacobsen, 157 Fed. 
656, 85 CCA 118; Columbia Box, ete., 
Co. v. Drown, 156 Fed. 459, 84 CCA 
269; New England Tel., ete., Co. v. 
Butler, 156 Fed. 321, 84 CCA 217; 
Memphis Cons. Gas, etc., Co. v. Bell, 
152 Fed. 677, 82 CCA 98; Citizens’ 
Gas, etc., Co. v. Nicholson, 152 Fed. 
389, 81 CCA 515; Coney Island Co. 
v. Dennan, 149 Fed. 687, 79 CCA 
375; International Mercantile Mar. 
Co. v. Smith, 145 Fed. 891, 76 CCA 
423; Martin v. Wabash R. Co., 142 
Fed. 650, 73 CCA 646, 6 AnnCas 582; 
Denver City Tramway Co. v. Nor- 
ton, 141 Fed. 599, 73 CCA 1; Denver, 
etc., R. Co. v. Norgate, 141 Fed. 247, 
72 CCA 365, 6 LRANS 981, 5 Ann 
Cas 448 [certiorari den 202 U. S. 
616, 26 SCt 764, 50 L. ed. 1172]; Neth- 
erlands-American Steam Nav. Co. v. 
Diamond, 128 Fed. 570, 63 CCA 212; 
Gloucester Electric Co. v. Kankas, 
120 Fed. 490, 56 CCA 640; Alaska 
United Gold Min. Co. v. Keating, 
116° Fed: 561, 53) CCA: 655. 

Ala.—Louisville, etec., R. Co. v. 
Mulder, 42 S 742; Alabama Great 
Southern R. Co. v. Clarke, 145 Ala. 
459, 39 'S 816; Montgomery St. R. Co. 
v. Shanks, 139 Ala. 489, 37 S 166; 
Southern R. Co. v. Shelton, 136 Ala. 
191, 34 S 194; Alabama Great South- 
ern R. Co. v. Crocker, 131 Ala, 584, 
STS VSG, 

Ark.—Marianna Ice, ete. Co. v. 
Gill, 143 Ark. 400, 220 SW 463; Nash- 
ville Lumber Co. v. Busbee, 100 Ark. 
76, 189 SW 301, 38 LRANS 754; St. 
Louis, ete., R. Co. v. Jackson, 78 "Ark. 
100, 93 Sw 746, 6 LRANS 646, 8 
AnnCas 328; Tiffin v. St. Louis, etc., 
R. Co., 78 Ark. 55, 93 SW 564, 

Cal.—Fogarty v. Southern Pac. Co., 
151 Cal. 785, 91 P 650; Shea v. Pa- 
cific Power Co., 145 Cal. 680, 79 P 
373; Bird v. Utica Gold Min. Co., 2 
Cal. A. 674, 84 P 256. 

Colo.—Carlson v. Millisack, 82 
Colo. 491, 261 P 657; Denver, etc., R. 
Co; uv. Warring, 37 Colo. 122. 86 P 
305; Adams Express Co, v. Aldridge, 
20) Colo; MA NTA chile PY 6. 

Conn.—Bunnell v. Berlin Iron 
Bridge Co., 66 Conn. 24, 33 A 533. 

Del.—Gatta v. Philadelphia, etc., R. 
Co., 25 Del. 356, 80 A 617 [rev 24 Del. 
293, 76 A 56]; Weldon v. People’s 
R. ‘Co., 65 A 589: Di Prisco v. Wil- 
mington City. Go., 20 Del. 527, 57 de 
906; Reed v. Queen “Anne’s R. Co., 
Del. 4138, 57 A 529. 

D. C.—Georgetown, Urs CO. Ne 


| 


etc., 


[45 C.J.] 1325 


been known by defendant,”* the question whether 
he took reasonable precautions to guard against the 
defect or danger is generally a question for the 
But it has been held to be error to submit 
to the jury the question whether the failure to take 


Smith, 25 App. 259; U. S. Electric 
Lighting Co. Vv. Sullivan, 22 App. 
115; Domer v. District of Columbia, 
21 ‘App. 284, 

Ga.—Macon, etc., R. Co. v. Parker, 
127 Ga. 471, 56 SE 616; Southern RX. 
Co. v. Reynolds, 126 Ga. 657, 55 SE 
1039; Atlanta, ete., R. Co. v. Hud- 
son, "123. Ga. 108, 51 SE 29; Heidt v. 
Southern Tel. etc., Co., 122 Ga, 474, 
50 SE 361; Bullard v.. Southern R. 
Co., 116 Ga. 644, 43 SH 39; Central of 
Georgia R. Co. v. Duffey, 116 Ga, 346, 
42 SE 510; Lyndon v. Georgia Ev.5 -ebCs, 
Oo. 3 Gain 534, 60 SE 278. 

Ill.— Guianios v. De Camp Coal Min, 
Co., 242 Ill. 278, 89 NE 1003 [aff 147 
Til. A. 243]; Chicago City =RY°Co:2 ve 
Shreve, 226 Tl. 530, 80 NE 1049; 
Armour v. Golkowska, 202 Ill. 144, 
66 NE 1037; McGregor v. Reid, 178 
Ill. 464, 53 "NE 323, 69 AmSR 332; 
Francesetti v. Spring Valley Coal Co., 
205 Ill. A. 577; Palestine v. Siler, 
128 Ill, A, 309 Taft 225 Ill. 630, 80 
NE 345, 8 LRANS 205]. 

Ind.—Grand Trunk Western R. Co. 
v. Melrose, 166 Ind. 658, 78 NE 190; 
Indianapolis Abattoir Co. v. Tem- 
perly, 159 Ind. 651, 64 NE 906, 
AmSR 330; Louisville, etc., R. Co. ‘v. 
Lynch, 147 Ind. 165, 44 NE 997, 46 
NE 471, 34 LRA 293; Pittsburgh, ete., 
R. Co. v. Parish, 28 Ind. A, 189, 63 
NE 514, 91 AmSR 120. 

Iowa.—McEldon v. Drew, 138 Jowa 
390, 116 NW 147, 128 AmSR 203; 
Garnetz Vv. Carroll, 136 Iowa 569, 
114 NW 57; Heinmiller v. Winston, 
131 Iowa 32, 107 NW 1102, 117 AmSR 
405, 6 LRANS 150; Williams v. Min- 
eral City Park Assoc., 128 Iowa 32, 
102. NW 783, 111 AmSR 184, 1 LRANS 
427, 5 AnnCas 924; Templin v. Boone, 
127 Iowa 91, 102 NW: ‘789; Fries v. 
Bettendorf Axle Co., 126 Iowa 138, 
101 NW 859; Perry v. Clarke County, 
120 Iowa 96, 94 NW 454; Smith v. 
Sioux City, 119 Iowa 50, 93 NW 81; 
Edgington v. Burlington, ete.,R. Co., 
116 Iowa 410, 90 NW 95, 57 LRA 561; 
Fink v, Des’ Moines, 115 Iowa 641, 
89 NW 28. 

Kan.—Chute v. Moeser, 77° Kan. 
706, 95 P 398; Falkenberg v. Stout, 
75 Kan. 172, 88 P 874; Feldkamp v. 
Kansas City, 68 Kan. 479, 75 :P 464; 
Biggs v. Consolidated Barb Wire Co., 
62 Kan, 492, 63 P 740. 

Ky.—Southern R. Co. y. Scanlon, 
105 SW 152, 32 KyL 38; Cincinnati, 
etc., R. Co. v. Champ, 104 SW 988, 31 
KyL 1054; Illinois Cent. R. Co. v. 
Proctor, 122 Ky. 92, 89 SW 714, 28 
KyL 598; Madisonville v. Pemberton, 
75 SW 229, 25 KyL 347; Louisville, 
etc., R. Co. v. Walden, 74 SW 694, 25 
KyL 1;:Chesapeake, ete. R. Co. v. 
Ogles, 73 SW _ 751, 24-KylL. 2160; 
Louisville v. Brewer, 72 SW 9, 24 
KyL 1671. 

Md.—Morgenstern v. Sheer, 145- 
Md. 208, 125 A 790; Conowingo 
Bridge Co. v. Hedrick, 95 Md. 669, 53 
A 430; National Enameling, etc., Co. 
v. Cornell, 95 Md. 524, 52 A 588. 

Mass.—Garland v. Townsend, 217 
Mass. 297, 104 NE 731; Jordan v. 
New England ‘Structural Co., 197 
Mass. 48, 83 NE 332; Cammett v. 
Haverhill, 197 Mass. 76, 88 NE 331; 
Saures v. Stevens Mfg. Co., 196 Mass. 
543, 82 NE 694; Mulvaney v. Peck, 
196 Mass, 95, 81 NE 874; French v. 
Boston Coal Co., 195 Mass. 334, 81 
NE 265, 11 LRANS 9938, 122 AmSR 
257; Marshall v. Boston, etc., St, R. 
Co., 195 Mass. 284, 81 NE 195; Wills 
v. Taylor, 193 Mass, 113, 78 NE 774; 
Pickwick v. McCauliff, 193 Mass. 70, 
78 NE 730, 8 AnnCas 1041; Bates v. 
Dr. King Co., 191. Mass. 585, 77 NE 
1154; Bennett v. Everett, 191 Mass. 
364, 17 NE 886; Torphy v. Fall River, 
188 Mass. 310, 74 NE 465; Meagher 
v. Crawford Laundry Mach. Co., 18F 
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certain precautions was negligence, in the absence 
of any evidence that such precautions were usual 


Mass. 586, 73 NE 853; Lynch v. M. T. 
Stevens, ete., Co; 187 Mass. 397, 73 
NE 478; Hyde v. Boston, 186 Mass. 
115,. 71 NE 118; Leonard v. Boston, 
183 Mass. 68, 66 NE 596; Garant v. 
Cashman, 183 Mass. 13, 66 NE 599. 

Mich.—Pecard v. Menominee River 
Sugar Co., 153 Mich. 84, 116 NW 532; 
Rogers v. Fowler, 151 Mich, 485 115 
NW 469; O'Leary v. Michigan State 
Tel. Co., 146 Mich, 243, 109 NW 434; 
Wright v. Crane, 142 Mich. 508, 106 
NW 71; Foster v. East Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW 617; 
Finch v. Bangor, 133 Mich, 149, 94 
NW 7388; Tracey v. South-Haven 'Tp., 
132 Mich. 492, 98 NW 1065; Rick v. 
Saginaw Bay Towing Co., 132 Mich. 
237, 98 NW 6382, 102 AmSR 422; 
Beauchamp v. Saginaw Min. Co., 50 
Mich. 163, 15 NW 65, 45 AmR 30. 

Minn —Murphy v. South St. Paul, 
101 Minn, 341, 112 NW 259; Svena- | 
sen v. Alden, 101 Minn. 158, 112 NW 
10; Sumner v. Northfield, 96 Minn. 
107, 104 NW 686; Klugherz v. Chi- 
cago, etc., R. Co., 90 Minn. 17, : 95 NW 
586, 101 AmSR 384; Lauritsen v. 
American Bridge Co., 87 Minn. 518, 
92 NW 475; Liungberg v. North Man- 
kato, 87 Minn, 484, 92 NW 401; Bol- 
inger v. St. Paul, etc., R. Co., 36 Minn, 
418, 31 NW 856, 1 AmSR 680. 

Miss. —Hopson v. Kansas City, ‘etc., 
R. Co., 87 Miss. 789, 40 S 872. 

Mo.—Cytron v. St. Louis Transit 
Co., 205 Mo. 692, 104 SW 109; Smith 
v. Fordyce, 190 Mo, 1, 88 SW 679; 
Curtis v.. McNair, 173. Mo. 270, 73 
SW 167; Morton v. William Barr Dry 
Goods Co., 126 Mo. A. 377, 103 SW 
588; Rigsby v. Oil Well Supply Go 
115'Mo. A. 297, 91 Sw 460; Goodman 
bf Kahoka, 100 Mo. A. 278) 713° SW 
55. 

. Mont.—Gates v. Northern Pac. R. 
Go. 53% Mont; 103;..94 PB 75oL* biley .v. 
ponibern Pac. R.:Co., 36 Mont. 545, 93 
P 948. 

* Nebr.—Schwanenfeldt v. Chicago, | 
ete., R. Co., 80 Nebr. 790, 115 NW 
285; Union Pac. R. Co. v. Connolly, 
77 Nebr. 254, 109 NW 368; Fremont 
Brewing Co. v. Schulz, 72 Nebr. 631, 
101 NW 234: Chicago, etc., R. Co. v. 
Russell, 72 Nebr. 114, 100 NW 156; 
New Omaha Thomson-Houston Blec- | 
tric Light Co. v. Rombold, 68 Nebr. 
54, 938 NW 966, 97 NW 1030, 

N. H.—Petrus v. Berlin Mills Co., F 
T> N: .He 587, .71 A 213;.-Yeaton v. 
TPE, etc., R. Co., 73 N. H. 285, 61 
A 522, 


N. J.—Timlan v. Dillworth, 75 N. 
J. I .100,..67 A 483 -[rev on other 
grounds 76 N. J. L. 668, 71 A +33]; 
Germanus v. Lehigh Valley R. Co., 74 
N. J. L. 662. 67 A 79; Snyer v. New 


York, ete,,.Tel. Co., 73 N. J. L. 535, 
64 A 122: Guinn v. Delaware, etc., 
Tel: Co.,. 72. N= Ji sks. 276,962 Av AT2; 


111 AmSR 668, 3 LRANS 988. 

N. Y.—Weitzmann v. A. L. Barber 
Asphalt Co., 190 N. Y. 452, 83 
477, 123 AmSR 560; Simone v. Kirk, 
173 'N. Y. 7. 65° NE 739; Snowden v. 
Somerset, 171 N. Y. 99, 63 NE 952; 
Bvrne v,. EBastmans Co., 163 N. Y. 
461, 57 NE 738; Hoes v. Edison Gen. 
Electric Co., 161 N. Y. 85, 55 NE 285; 
Driscoll co Newark, etc., Lime, etc., 
Go., 37 N. 637, 97 AmD 761; Friedel 
Vv. Coffin, 155 Apo. Div. 559, 140 NYS 
839 [aff 214 N. Y. 698 mem, 108 .NE 
1094 mem]: Goldberg v, Graham, 146 
Ann. Div. 501, 1381 NYS 681 freh den 
147 App. Div. 934 mem, 132 NYS 1130 
mem]; Batchelor v..Degnon Realty, 
étc., Co.,.131 App. Div. 136, 115 NYS 
93: Lynch v. American Linseed Co., 
122 Apv. Div. 428, 107 NYS 458 [aff 
194 N. Y. 574 mem, 88 NE 1124 mem]; 
Conaway v. Martin, 121 App. Div. B51, 
106 NYS 194; Johnson vy. Terry, etc., 
@o., 1138) App? Div. 762,99 NYS 375; | 
Horning v. Hudson River Tel. Co., 
111 Apv. Div. 122, 97 NYS. 625 [aff 
186 N. Y. 552 mem, 79 NE 1107 mem]; 
Schoeller v. Metropolitan Express Co., 


SS. he ke ee, ee, ee ee ana, 
, For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber, 


NE | 


' NEGLIGENCE 


108 App. Div. 226, 95 NYS 744; — 
son v. New York, 101 App. Div. 18 

NYS 763; Starer v. Stern, 100 ae 
Div. 393, 91 NYS 821; Moran v. Carl- 
son, 95 "App. Div. 116, 88 NYS 520; 
Haack v. Brooklyn Labor Lyceum As- 
soc., 93 App. Div. 491, 87 NYS 814; 
Winters v. Naughton, 91 App. Div. 


80, 86 NYS 439; Burke v. Brooklyn 
Wharf, etc., Co., 86 App. Div, 296, 
83 NYS 795; Dent v. Grimm, 65 App. 


Div. 81, 72 NYS 471; Blaustein v. 
Guindon, 83.Hun 5, 31 NYS 559; 
Walsh v. Fitchburg R. Co., 67 Hun 
604, 22 NYS 441; McGarry Vv. Edison 
Electric Illum. Co., 124 App. Div. 913, 
108 NYS 611; Ward y. Edison Blectric 
Tllum, Co., 124 App. Div. 22, 108 NYS 
608; Jonasch v. Standard Gas Co., 56 
N. Y. Super. 447, 4 NYS 542 [aff 117 
N. Y. 641 mem, 22 NE 1131 mem]. 

N. C.—Greer v. Damascus Lumber 
Co., 161 N. C. 144, 76 SE 725; Hedrick 
v. Southern R. Co., 136 N. C. 510, 48 
SE 8380; Edwards v. Atlantic Coast 
Line R. Co., 132 N. C. 99, 43 SE 585. 

Oh.—Wheeling, etc., R. Co. v. Har- 
vey, 27 Oh. Cir. Ct. 672 

Okl. —Littlejohn v. Midlana Valley 
R. Co., 47 Okl. 204,.148 P 120. 

Or.—-Kunz Wa Oregon Ru CEC:, 1CO.F 
51 Or. 191, 98 P 141, 94 P 504; Geld- 
ard v. Marshall, 47 Or. 271, 83 P 867, 
84 P 808; Hough v. Grants Pass 
| Power Co., 41 Or. 531, 69 P 655; Fin- 
seth v. Suburban R. Co., 32 Or, 1, 51 
P 84, 39 LRA 517. 

Pa.—Turner v. Robbins, 276 Pa. 
319, 120 A 274; Craig v. Riter Conley 


Mfg. Co., 272 Pa. 219, 116 A 167; 
Call v. Hallam Constr. Co., 238 Pa. 
110, 85 A 1126; Millum v. Lehigh, 


ete., Coal Co., 225 Pa. 214, 73 A 1106; 
Henderson v. Continental Refining 
|Co., 219 Pa. 384, 68 A 968, 123 AmSR 
668; Hughes v. Fayette Mfe. Co., 214 
Pa. 282, 63 A 692; Miller v. Lewiston 
| Blectric Light, etc., Co., 212. Pay 593, 
| 62 A 32; Hickey v. Solid Steel Cast- 
ing Co., 212 Pa. 255, 61 A.798; Wal- 
lace v. "Henderson, 311 Pa. 142, 60 A 
1574; Sweigert v. ’Klingensmith, 210 
| Pa. 565, 60 A 253; Kepler v. Lacka- 
wanna Lumber Co., 209 Pa, 244, 58 A 
284; Kitchen v. Riter-Conley Mfg. Co., 
207° Pa. 558, 56 A 1083; Herron v. 
Pittsburg, 204 Pa, 509, 54 A 311,, 93 
AmSR 798; Strader v. Monroe County, 
| 202 Pa. 626, 51 A 1100; Kyle v. South- 
ern Electric Light, etc., Co., 174 Pa. 
‘570, 34 A 323; Eagle Hose Co. v. Elec- 
tric Light Co., 33 Pa. Super. 581. 

R. I.—Hallstrom v, Lonsdale Co., 
38 R. I. 1, 94 A 852; Desautelle v. 
Nasonville Woolen Co., 28 R. I. 261, 
'66 A 579: Venbuvr v. Lafayette Wor- 
isted Mills,. 27. R..1..89,..60, A 7705 
yee v. Everson, 18 R. I. 748, 30 A 
| S. C—Humphries v. Union, etc., R. 
|Co., 84 S. C. 202, 65 SE 1051; Talbert 
iviaCharleston, ete. R: Co. 612 Sn: 
137, 51 SE 564; Willis v. Cherokee 
Falls Mfg. Co., 72 S. C,.126, 51. SE 


4538; Carroll v. Charleston, ete, R. 
'Co., 65 S. C, 878, 43 SE 870; Smoak 
iv. Savannah, etc., R. Co. 65 S. C. 


299, 43 SE 662; Harris v. Simon, 32 
is. C, 5938,.10 SH 1076: Bridger vy. 
Asheville, ete., R. Co., 25 S. C. 24. 

Tenn.—Converse Bridge Co. v. Griz- 
zle, 119 Tenn. 688, 109 SW 290; Louis- 
ville, etc., R, Co. v. Sawyer, 114 Tenn. 
84. 86 SW 3886. 108 AmSR 881, 69 
LRA 662, 4 AnnCas 948; Memphis St. 
iR. ‘Co. v. Haynes, 112 Tenn. 712, 81 
, Sw. 374. 


Tex.—Ft.. Worth, etce., Co 
‘Measles, 81 Tex. 474, 17. Rae 124: 
‘Houston, etc., R. Co. v. Simpson, 60 
Tex. 108; MiSsouri Iron, ete., Co. v. 
i|Cartwright, (Civ. A.) 207 SW 397: 
‘San Antonio Gas, etc., Co, v. Bad- 
dare, 46. Tex, .Civ., A. 559, 103, Sw 


29; Houston Transfer Co. vy. Renard, 
(ey. A.) 79 SW 888; Dallas v. Moore, 
32 Tex. Civ. A. 230, 74 SW 95. 

Utah.—Spiking v. Consolidated R., 
ete... .Co., 33° Utah 313,° 93. P ‘838; 


107 NW _ 1102, 


‘Manlift in grain elevator. 


‘Minn. 162, 199 NW. 570. 


[§ 889 


under the circumstances. or that it would have been 
prudent to take 


them.78 


Brown v. Salt Lake City, 33 Utah 
222, 93° P.670,,.126. AmSR-.828, 014 
LRANS 619, 14 AnnCas 1004; Teakle 
v. San Pedro, ete.," R. Cox; 32 Utah 
276, 90° {P 402; 10 LRANS 486. 

Vt.—McKane v. Marr, 79 Vt. 13, 63 
A 944, 

Va.—Southern R. Co. v. Blanford, 
105 Va. 378, 54 SE 1; Fisher v. Chesa- 
peake, etc., R, Co., 104 Va. 635, 52 SH 
373, 2 LRANS 954. 

Wash.—Mitchell v. Barton, 126 
Wash. 232, 217 P 993; McAllister v. 
Seattle Brewing, etc., Co., 44 Wash. 
179, 87 P 68; McClammy v. Spokane, 
36 Wash. 3389, 78 P 912; Burian v. 
Seattle Electric Co., 26 Wash. 606, 
67 P 214. 

W. Va.—Bowles v. Chesapeake, etc., 
R.'Co., 61 W. Va. 272, .57 SH 131, 


Wis. bb5, 110 NW 402; Baxter v. 
Krainik, 126 Wis. 421, 105 NW 803; 
Olwell v. Skobis, 126’ Wis. 308, 105 
NW 777; Warden v. Miller, 112 Wis. 
67, 87 NW 828; Block v. Milwaukee 
St. R. Co., 89 Wis. 371, 61 NW 1101, 
46 AmSR 849, 27 LRA 365. 

N. S.—Davis v, Commercial Bank, 
32 N. S. 366. 

Ont.—Preston v. Toronto R. Co., 
11 Ont. L. 56, 6 OntWR 786, 5 Can 


RCas 30; Fallis v. Gartshore, etc., 
Pipe, etc, Go.,- 4) (Ont: Lr sre} FL yOnk 
WR 348. 

[a] Failure to remedy: (1) Coal- 


hole in sidewalk. Spaine v. Stiner, 
51 App, Div. 481, 64 NYS 655 [aff 168 
N. Y. 666 mem, 61 NE 1135 mem]. 
(2) Improperly cleaned and ventilated 
still. Anderson v. John A. Casey Co., 
136 App. Div. 361, 120 NYS 909 [aff 
201 N. Y. 525 mem, 94 NE 1091 mem]. 
(3) Rusty hoops on distillery vat. 
Hupfer v. National Distilling Co., 119 
Wis. 417, 96 NW 809. (4) Wall left 
standing after a fire. Golden, etc., 
Transfer Co. v. Brown, etc., Co., 209 
Mich, 503, 177 NW 202. 
[b] Practicability of remedy.— 
Spark arrester on steam threshing 


engine. Anderson v. East Stocking 
Threshing Mach. Co., 112 Nebr. 823, 
201 NW 642. 


[c] Failure to warn: (1) Of dan- 


‘gerous and poorly lighted coal pit 


in driveway. Meiers v. Fred Koch 
Brewery, 180 App.-Div. 450, 167 NYS 
740 (aff 229 N. Y.,.10,°127 NH 491). 
(2) Of steam shovel near highway. 
Heinmiller v. Winston, 131 Iowa 382, 
117 AmSR 405, 6 
LRANS 150. (3) Of swinging crane 
used in loading vessel. Kruger v. 
Hogan, 234 N. Y. 369, 1388 NE 28>; 
Pepperman v. Overseas Shipping Co., 
216 App. Div. 512, 215 NYS 574, 

[da] Insufficiency of warning: (1) 
Before lowering bucket of hot pitch. 
Gallagher v. American Bitumastic 
Enamel Co., 273 Pa. 314, 117 A 84, 
(2) Posted some distance from ex- 
ecavation where it was not seen by 
plaintiff. Healy v. Vorndran, 65 App. 
Div. 353, 72; NYS +877, 

{e] Failure to test strength of 
bottles containing gas charged water. 
Wiley _v. Mynderse, 165 App. Div. 620, 
151 NYS 280. 

{f] Failure to place guard: (1) 

Braden- 


Exch., 160 
(2) Thin 
ice at place frequented by skaters. 
Brosnan v. Gage, 240 Mass. 113, 133 
NE 622; Parsons v. E. I. Du Pont de 
Nemours Powder Co., 198 Mich. 409, 
164 NW 413.. (3) Well or cistern on 
foundry premises. Blood y. Ansley, 
231 Mass. 4388, 121 NE 488. 
_ tel ‘Failure to protect swimmers 
in swimming pool. Levinski vy. 
Cooper, (Tex. Civ, A.) 142 SW 959. 
78. Ala.—Birmingham R., etc., Co. 
v. Bynum, 139 Ala. 389, 36 S 736. 
Ill_—Chicago City R. Co. v. Ma- 
loney, 99 Tll. A, 6238. 
Kan.—Griffin Wheel Co. v. Stanton, 
70 Kan. 762, 79 P 651, 


berg v. Equity Co-op. 


$§ 890-891} 


~[§ 890] (4) Invitees, Licensees, eat Trespassers. 
Inasmuch as the owner’s duty of care toward tres- 
passers, licensees, and persons on the premises by 
invitation, varies,"® the status of the party injured 
is often in issue,®° and, in such cases, where the evi- 
dence is conflicting or inconclusive, it is for the 
jury to determine into which class plaintiff falls,** 
and whether defendant exercised toward him the de- 


Mass.—Plummer v. Boston El. R. 
Co., 198 Mass. 499, 84 NE 849. 

. Mich.—MclIntyré v. Ptfaudler Va- 
cuum Fermentation Co., 133 Mich. 
552,°95 NW 527; Hall Vv. Murdock, 
119 Wee 389, 78 NW 329. 

N. H.— Carney v. Concord St)" R: 
Co., 72 N. H. 364, 57 A 218. 

N. J.—Stracusa v. Atlantic City R. 


Co., 68 N. J. Li. 446, 53° A 547. 
N. Y.—Bennett v. Long Island R. 
Co., 163 N. Y. 1, 57 NE 79; Koszlow- 


ski v. American Locomotive Co., 96 
App. Div. 40, 89 NYS 55; Crofoot v. 
Syracuse, ete., R. Co., 75 App. Div. 
157, 77 NYS 389. 

R. I.—Venbuvr v. Lafayette Wor- 
sted Mills, 27 R. I. 89, 60 A 770. 

Va.—Norfolk, ete., Tract. Co. v. 
Ellington, 108 Va. 245, 61 SE 779, 17 
LRANS 117. 


79. See supra §§ 132, 201, 235. 
80. See infra this section. 
_ 81. U. S.—M. W. Savage Factories, 


Inc. v. Parker, 294 Fed. 455. 


Ala.—Republic Iron, ete, Co. v. 
White, 163 Ala. 187, 50 S 141. 
Cal.—Roseberry v. Niehaus, 166 


Cal, 481, 187 BP 232, 

Colo.—Rocky Mountain Fuel Co. v. 
Tucker, 72-Colo. 308, 211 P 383. 

Ga.—Smith v. Jewell Cotton. Mill 
Co., 29 Ga. A. 461, 116 SE 17. 

Ida.—Williamson v, Neitzel,, 260 P 
689. 

Ill.—Deach v. Woolner Distilling 
Co., 187 Til. A. 524. 

Ind.—Thistlewaite v. Heck, 75 Ind. 
A. meee 128 NE 611. 

Me.——Martin v. Eldridge, 123 Me. 

569, 124 A 73 

Mass. —Sprague v. General Electric 
Co., 213 Mass. 375, 100 NE 628; Mal- 
lock v. Derby, 190 Mass. 208, 16 NE 
721; Holmes v. Drew, 151 Mass. 578, 


25 NE 22. 

Mich.—Schmidt v. ‘Michigan Coal, 
etc., Co., 159 Mich, 308, 123 NW 
1122. 


Minn.—Conway v. Wood, 113 Minn. 
476, 129 NW 1045. 

Miss.—Allen v. Yazoo, etc., R. Co., 
111 Miss. 267, 71 S 386. 

Mont.—Chichas v. Foley Bros. Gro- 
cery Co., 73 Mont. 575, 236 P 361. 

N. J.—Doryk v. Perth Amboy Bot- 
tling Co., 139 A 419; Phillips v. Bur- 
lington Library Co., 55 N. J. Ly 307, 
27 A 478; Gruda v. Karbowski, (Sup.) 
139 A 893. 

N. Y.—MecNally v. Oakwood, 210 
App. Div. 612, 206 NYS 759 [aff 240 


N. Y. 600 mem, 148 NE 722 mem]. 
N. C.—Ledford v. Tallassee Power 


Co., 194 N. C. 98, 138 SEH 424; Hlling- 
ton v, Ricks, 179 N. C. 686, 102 SE 
510. 


Oh.—Pennsylvania R. Co. v. Vitti, 
111 Oh. St. 670, 146 NE 94. 

Pa.—Balser v. Young, 72 Pa. Super. 
502. 

R. I.—Reddington v. Getchell, 40 R. 
I. 463, 101 A 123. 

Tex.—Wm. Cameron & Col, Inc vs 
‘Polk, (Civ. A.) 177 SW 1178.’ 


Can.—Makins. v. Piggott, 29 Can. 
SHO 183" 
[a] At play on premises.—Boy 


playing on pile of lumber in lumber- 
yard by permission of lumber com- 
pany. Balser v. Young, 72 Pa. Super. 
502 

[b] Customer on premises.—M. W. 
Savage Factories, Inc. v. Parker, 294 
Fed. 455; Rocky Mountain Fuel Co. 
Vv. Tucker, 72 Colo. 308, 211 P 383; 
Smith v. Jewell Cotton Mill Co., 29 
Ga. A. 461, 116 SE 17; Williamson v. 
Neitzel, (Jda.) 260 P 689; Thistle- 
waite v. Heck, 75 Ind. A, 359, 128 
NE 611; Martin v. Eldridge, 423 Me. 
569, 124 A 73; Chichas v. Foley Bros. 
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titled.®? 
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Grocery Co., 73 Mont. 575, 236 P 
361; McNally v. Oakwood, 310 App. 
Div. 612,°206 NYS 759; Leavister v. 
Jesse French, ee Piano Co.;,. 185: IN. 
CLS QoL G, SE 40 

[ce] District ond on way to a 
case in defendant physician’s car. 
Loftus v. Pelletier, 223 Mass. 63, 111 
NE 712. 

[d]_ Employees on premises: (1) 
Boy allowed on amusement pier with- 
out charge in return for services ren- 
dered. Owens v. Associated Realties 
Corp., 81 N. J. L. 586, 80 A 325. (2) 
Library attendant falling through 
trapdoor on premises leased by the 
library. Gibeson v. Skidmore, 99 N. 
Vestal P22 Aer? a7, 

[e] Person seeking employment.— 
Schmidt v. Michigan Coal, etc., Co., 
159 Mich. 308, 123 NW 1122. 

{f] Transacting business on prem- 
ises: (1) Express driver, after de- 
livering a package for a guest at 
the baggage room in a hotel, when 
passing from the baggage room to 
the clerk’s desk to get a receipt for 
baggage left by him in the baggage 
room. Conway v. Wood, 113 Minn. 
476, 129 NW 1045. (2) Tnvitee after 
finishing his business remaining a 
short time to say good-bye to de- 
fendant’s representative. Roseberry 
v. Niehaus, 166 Cal. 481, 137 P 232. 
(38) One delivering material passing 
through dark passageway to find out 
where it was needed. Fort v. Reid 
Ice,Cream Co., 98 N. J... 559, 119 
A 638. (4) Taking lunch to employee. 
Southwestern Portland Cement Co. v. 
Bustillos, (Tex. Civ. A.) 216 SW: 268 
{conforming to opinion of Sup. Ct., 
(Commn. A.) 211 SW 929 (rev (Civ. 
A.) 169 SW 638)]. 


{g] Visitors on premises.—Deach 
Vi spies Distilling Co., 187 Ill. A. 
524. 

{h] Other illustrations: (1) Child 


injured by a pile of lumber falling 
on her, neither the pleadings nor the 
evidence showing to whom the land 
belonged. Wm. Cameron & Co., Inc. 
v. Polk, (Tex. Civ. A.) 177 SW 1178. 
(2) Person using private road open 
to public. Reddington-.v. Getchell, 40 
R. I. 468, 101 A 1238. 


82. Ala.—Vulean Rivet Corp. v. 
Lawrence, 214 Ala. 3878, 108 S 3; 
Montevallo Min, Co. v.~ Little, 208 


Ala. 131, 93 S 873. 

Ark.—Alfrey Heading Co. v. Nich- 

tare 139 Ark, 462, 215 SW 712. 

Cal.—Herold v. P. H. Mathews 
Paint House, 39 Cal. A. 489, 179 P 
414. 

Conn.—Geoghegan v. Fox, 104 Conn. 
129. 182 A 408. 

Md.—Bethlehem Steel Co. v, Va- 
riety Iron, etc., Co., 189 Md. 313, 115 
A590 31 ALR 1021. 

Mass.—Barber v. C. W. H. Moulton 
Ladder Co., 231 Mass. 507, 121 NE 
501. 


Mo.—Huber v. Ehlen, (A.) 253 SW 


184. 
N. H.—Burrill v. Alexander, 75 N. 
H. 554, 78 A 618. 
N. J.—Doryk v. Perth Amboy Bot- 
tling oo 139 A 419 
N. Y.—-Cassin v. ‘Stillman, ete., Co., 
O32 Noe ¥a825, 133) NE 906; Harnblet 
v. Buffalo Library Garage Co., Inc., 
222 App. Div, 335, 225 NYS 716. 
N. C.—Matthews v.. Hudson, 184 
N. C. 622, 113 SE 780. 
Ball Club 
175, 147 


Oh. —Cincinnati Base 
Vi Eno, 112° Oh.- St. 
NE 86. 

Or.—Senter v. Peninsula Lumber 
Co., 109 Or. 325, 220 P 139; Hicks v. 
Peninsula Lumber Co:;~-109-—Or.--305, 


220 P 133; Boulby v. Columbia ,Con-. 
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gree of care to which, under the law, he was en- 
Also, the question of plaintiff’s contribu- 
tory negligence is generally for the jury.®? 
ever, these issues are for the court in the absence 
of any evidence to establish plaintiff’s case, or 
where the facts are not in dispute and are conclu- 


How- 


[§ 891] (5) Machinery and Places Attractive to 


tract Co., 90 Or. 274, 176 P 422. 
Pa.—Corbin vy, Haws Refractories 
(Co., 277.-Pa.-126,.120,-A, 811, 
Vex.—Crystal Palace Co.. 
Roempke, (Civ. A.) 227 SW 230. 
W. Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 98 W. Va. 116, 128 


SE 278. 

[a] Customers: (1) Colliding 
with clerk. Geoghegan v, Fox, 104 
Conn, 129, 132 A 408. (2) Coming to 
colliery for load of coal, hit while 
on company’s private road by missile 
thrown out of colliery window. Ka- 
puscianski v. Philadelphia, etc., Coal, 
etc.,; Col: 289, Pa. 388,137 A 619. (3) ‘ 
Falling ‘into hole filled with boiling 
water when on premises to obtain a 
load of wood which had been pur- 
chased. Alfrey Heading Co. vy. Nich- 
ols, 189 Ark. 462, 215 SW 712. 

[b] Visitors and patrons: (1) At 
defendant’s amusement park injured’ 
by derailment due to unguarded rails. 
Turgeon v. Connecticut Co., 84 Conn. 
538, 80 A 714. (2) At swimming pool 
slipping on tile floor. Crystal Palace 
Co. v. Roempke, (Tex. Civ. A.) 227 
SW 230. (3) On ferryboat which 
sank in the river. Corbin v. Haws 
Refractories Co., 277 Pa. 126, 120 A' 
811. (4) Using path through lumber- 
yard and being struck by fall of pile 
of lumber placed there by some one 
other than defendant, but with his 
knowledge. Wm. Cameron & Co., Ine. 
Vic Polk... (Tex. ‘Cine 1 ASSL: Sie 


1178. 

[c] Other illustrations: (1) Caddy: 
on a golf course injured by ball’ 
driven by his employer’s guest. Bis- 
kup v. Hoffman, (Mo. A.) 287 SW 865. 
(2) Janitress closing gate on fingers. 
Lande v. L. & S. Constr. Co., 191 ‘App. 
Div. 497, 181 NYS 493. (3) Person 
delivering ice to defendant purchaser 
and slipping on pool of oil. Robb v. 
Niles-Bement-Pond Co., 269 Pa. 298, 
112 A 459. (4) Person injured on 
premises of defendant. while seeking 
employment at his logging camp. 
Wells v. Clark, etc., Lumber Co., 114 
Or, 297, 235. P 2838. (5) Plaintiff's 
wagon and team falling into quarry 
pit used for a money consideration 
as a dump. Jackson v. Quarry 
Realty Co., (Mo. .A.) 231 SW ‘1063. 
(6) Relative of dead visiting crema-.- 
torium injured by overexertion in 
lifting marble slab which: had fallen 
on son. Gillilan v. Portland Crema- 
torium Assoc., 120 Or. 286, 249 Py 
627. (7) Spectator at baseball game, 
who had paid admission fee, injured 
by: ball used in practice. Cincinnati 
Base Ball Club Co, v. Eno, 112 Oh. 
St. 175, 147 NE 86. (8) Walking 
lover premises in. Search of a spring 
of water for which defendant had’ 
offered a reward, and injured by 


V.! 


crane falling on him. Bush v. Weed 


99,.212-P.314, 


ppraber Co., 55 Cal, A. 588) 204 P 

83. Stephenson v. Sharp, 222 Ky.” 
496, 1 SW (2d) 957; Hamblet v. Buf- 
falo Library Garage Co., Inc., 222 


App. Div. 335, 225 NYS 716; Krause 


v. Hall, (Wis.) 217 NW 290. 
84. Rankin v. ~Brockton Public- 
Market, 257 Mass. 6, 153 NE 97; 


Adamowicz v. Newburyport Gas, etc., 
Co., 238: Mass. 244, 130 NE 388; Bren- 
nan v. Keene, 237 Mass. 556, 130 NE 
82, 18 ALR 629; Dube v. Northwest- 
ern Cooperage, etc., Co., 209 Mich. 
661, 177 NW 148: Stiles’ v. Cambria 
Steel Co., 273 Pa. 224, 116 A 810. 

Absence of any evidence generally 
see supra §§ 852, 858. 

85. Gypsy Oil’ Co. v. Ginn, 88 Okl.’ 
7 See also supra §§ 855,_ 
S61. 


1826) [45> ChJ 47 
Children. 


86. See cases infra this note. 

{a] Excavations.—Faylor v. Great 
Eastern Quicksilver Min. Co., 45 Cal. 
AOL Oa Wal Si oke L OL. 

[b] Uxplosives.—Tibbits v. Spo- 
kane, 64 Wash. 570, 117 P 397. 

{c] Machinery.—Nashville Lum- 
ber Co. v. Busbee, 100 Ark. 76, 139 
SW 301, 388 LRANS 754; Public Sery. 
Co. v. Petty, 75, Colo. 454, 226 P 297; 
Follett v. Illinois Cent. R. Co., 288 
Tll. 506, 1283 NE 592; Stollery v. Ci- 
cero, etc., R. Co., 248 Ill. 290, 90 NE 
‘709; Francesetti v. Spring Valley 
Coal Co., 205 Ill. A. 577; Brandenberg 
v. Equity Co-op. Exch., 160 Minn. 
162, 199 NW 570; Chicago, etc., R. Co. 
v. Wright, 62 Okl. 134, 161 P 1070; 
Littlejohn v, Midland Valley R. Co., 
47 Okl. 204, 148 P 120; Beaumont Iron 
Works vy. Duron, (Tex. Civ. A.) 297 
SW 1075; Johnson vy. Atlas Supply 
Co.,. (Tex, Civ. A.) 183 SW 31; Mc- 
Allister y Seattle Brewing, etc., Co., 
44. Wash. 179, 87_P 68. , 

.[d] Pools and cisterns.—Brinkley 
Car Co. v. Cooper, 60 Ark. 545, 31 SW 
154, 46 AmSR 216; Donk Bros, Coal, 
etc., Co; v. Leavitt, 109 Ill, A. 385; 
Bjork v. Tacoma, 76 Wash. 225, 135 
P 1005,.48 LRANS 331. : 

fe]. Structures.—Stedwell v. Chi- 
eago, 297 Ill. 486, 1830 NE 729, 17 ALR 
829; Oglesby v. Metropolitan West 
Side Hie R. Co.,. 219 Te Al 382i Bur 
compare New York, etc., R. Co. v. 
Fruchter, 260 U. S. 141, 43 SCt 38, 67 
L. ed. 173 [rev 271 Fed. 419]. 

{f{] Wood and sand piles.—Rost v. 
Parker Washington Co., 176 Ill. A. 
245°) Kansas ‘City, \ etc. “Re Cot ‘Vv. 
Matson, 68 Kan. 815, 75 P 503; Ja- 
worski v. Detroit Edison Co., 210 
Mich. 317, 173 NW. 71. 

87. See cases infra this note. 

{a] Lumberyards. — Balser Vv. 
Young, 72 Pa. Super. 502. 

[b] School grounds.—Jorgenson v. 
Crane, 92 Wash. 642, 159 P 796. 

ss. U. S.—Escanaba Mfg. Co. v. 
O’Donnell, 212 Fed. 648, 129 CCA 184. 
But compare Erie R. Co. v. Hilt, 247 
U. S: 97, 38 SCt 435, 62 L. ed.°10038 
[rev 246 Fed. 800, 159 CCA 102]. 

Ark.—Robinson v. St. Louis-San 
Francisco R. Co.. 172 Ark. 494, 289 
SW 465; Valley Planing Mill v. Mc- 
Daniel, 119 Ark. 139, 170 SW 994. 

Cal.—Pierce v. United Gas, etce., 
Cos 161 Cali t76,  Vts P7700: 

Colo.—Windsor Reservoir, etc., Co. 
v. Smith, 82 Colo. 497, 261 P 872. 

Tll.—White v. Boydson, 202 Ill. A. 


s); 

Iowa.—McKiddy v. Des Moines 
Electric Co., 202 Iowa 225, 206 NW 
815. 

Kan.—Schaubel v. Manhattan, 102 
Kan. 430, 170 P 984; Kansas City, ete., 
R. Co. v. Matson, 68 Kan. 815, 75 P 
503. : 


Miss.—Dampf v. Yazoo, etc, R. 
Co., 95 Miss. 85, 48 S 612. 

Mo.—Jensen vy. Kansas City, 181 
Mo. A. 359, 168 SW_ 827. 

N. Y.—Lee. v.. Van Buren, etc., 


Bill Posting Co., 190 App. Div. 742, 
180 NYS 295; Murnane y. Third Ave. 
R. Co., 172 NYS 188. 

N. D.—Ruehl v. Lidgerwood Rural 
Tel. Co., 28 N. D. 6, 185 NW 793, LRA 
1918C 1068, AnnCas1914C 680. 

Okl.—Lusk v. Wilson, 81 Okl. 152, 
197 P 156; Littlejohn v. Midland Val- 
ley R. Co., 47 Okl, 204, 148 P 120. 

Or.—Burroughs v, Pacific Tel., etc., 
Co., 109 Or. 404, 220 P 152. 

Pa.—Carr v. Southern Pennsylvania 


Ordinarily whether or not premises are 
sufficiently attractive to entice children into dan- 
ger, and to suggest to defendant the probability of 
accident,8* whether the place where the machinery 
or other attraction is placed is frequented by chil- 
dren,’* and whether defendant was guilty of negli- 
gence,®* or plaintiff of contributory negligence,®? 
are questions for the jury to determine. However, 
where the facts are not in dispute and the only 


NEGLIGENCE 


Tract. Co., 253 Pa. 274, 98 A, 554. 

S. C—Hayes v. Southern Power 
Co., 95'S. C2230.) 18 SB 9G: 

Tex.—Gainey v. International, etc., 
R, Co., (Civ. A.) 280 SW 852, 

Wash.—Corum v. Blomquist, 116 
Wash. 196, 198 P 727. 

Wis.—Routt v. Look, 180 Wis. 1, 
191 NW _ 557. 

Ont.—Potvin v. Canadian Pac, R. 
Co., 4 OntWR 511. 5 

[a] Placing of attractive nui- 
sance.—Putting discarded machines 
in back yard of tenement house 
where children were accustomed to 
play. Sarapin v. S. & S. Corrugated 
Paper Mach. Co., 209 App. Div. 377, 
204 NYS 778. 

[b] Failure to remove or ahate.— 
Uninclosed pond or dam which de- 
fendant had been notified by the 

Robbins v. 
20 Pa. Dist. 


health officers to abate. 
Lehigh Valley R. Co., 
1088. 

{c]. Failure to protect children in 
Swimming pool. Corum v. Blomquist, 
116 Wash. 196, 198 P 727. 

[d] Failure to eject: (1) From 
false bank which gave way. Wind- 
sor Reservoir, etc., Co. v. Smith, 82 
Colo. 497, 261 P 872. (2) From hoist 
used in construction work. White v. 
Boydson, 202 Ill. A. 49. (3) From 
sand pile close to river bank. Rost 
v. Parker Washington Co., 176 Ill. A. 
245. (4) From shed containing oil. 
Peirce v. Liyden, 157 Fed: 552, 85 
CCA 312. 

{e] Leaving unguarded or unat- 
tended: (1) Bodies of water. Jen- 
sen v. Kansas City, 181 Mo. A. 359, 
168 SW 827;. Altus v. Millikin, 98 Okl. 
1, 223 P 851; Pigford v. Cherokee 
Falls Mfg. Co., 124 S. C. 389, 117 SH 
419; Renno v. Seaboard Air Line R. 
Co., 120 S.°C, 7, 112 SE 439. (2) 
Excavations. Hutchins v. Spokane 
County School Dist. No. 81, 114 Wash. 
548, 195 P 1020; Secard v. Rhine- 
lander Lighting Co., 147 Wis. 614, 133 
NW 45. (3) Machinery. Chicago, 
etc. RR.) Co. vi “Wright,” 62° Ok]; 1:34, 
161 P 1070; Hogan v. Houston Belt, 
etc:, R. Co. (Tex. Civ. A‘)_148 Sw 
1166. But compare United Zinc, etc., 
Co. v. Britt, 258 U. S. 268, 42 SCt 299, 
66 L. ed. 615 [rev 264 Fed. 785]. 

[f] Failure to keep in safe condi- 
tion elevated sand bins under which 
children played. Ramsey v. Tuthill 
Bldg. Material Co., 295 Ill. 395, 129 
NE 127, 36 ALR 28. 

89. See supra § 860. 

See supra § 861. 
See cases infra this note. 

[a] Held not an attraction: (1) 
Oil and gasoline cans allowed to re- 
main on one’s premises. Anderson 
v. Karstens, 218 Ill. A, 285 [rev on 
other grounds 297 Ill. 76, 130 NE 
838]. (2) Dilapidated house into 
which children were given permission 
to go to collect wood. Devine vy. 
Armour, 159 Ill, A. 74. 

[b] Held not a playground: (1) 
Truck box placed against defendant’s 
building and protruding in the street, 
but no evidence that any boys had 
been playing about it. Blakesley v. 
Standard Oil Co., 182 NW 666. (2) 
Log placed at side of track, but no 
evidence that children habitually 
played there. Sandstrom v. Minne- 
apolis, ete., R. Co., 198 Mich. 99, 164 
NW 472. 


92. See supra §§ 201, 235. 
93. See cases infra this note. 
[a] Door in office building open- 


[g§ 891-892 


‘inference to be drawn therefrom is clear,®° the ques- 
tion is for the court.*1 
[§ 892] (6) Places Open to the Public in General. 
Whether or not the owner of premises open to the 
public, who is under legal obligation to keep them 
in a reasonably safe condition for all persons who 
lawfully may be there,®? has exercised the required 
care in a particular case is generally a question of 
_fact for the jury.°* However, where the facts are 


ing’ into cellar—Johnson v. Smith, 
114 Wash. 311, 194 P 997. 

[b] Blectric fan in meat packer’s 
plant. Mitchell v. Barton, 126 Wash. 
2382, 227, Pi 993: 

[c] Flooring around a. swimming 
pool.—Crystal Palace Co. v. Roempke, 
(Tex. Civ. A.) 227 SW 230. 

{d] Private roads and driveways: 
(1) Road which for many years had 
been used with the acquiescence of 
tHe owner. Nolan v. Bridgeton, ete., 
Tract. Co., 74 N. J. L. 559, 65 A 992. 
(2) Unsafe driveway. Meiers v. Fred 
Koch Brewery, 229 N. Y. 10, 127 NE 
491, 13 ALR 633. 

{e] Public parks: (1) Person at- 
tending a fair in the fair grounds 
hit by a mallet swung by a person 
to hit an unguarded striking machine, 
Selinas v. Vermont State Agricul- 
tural Soc., 60 Vt. 249, 15 A 117, 6. 
AmSR 114. (2) Spectator at exhibi- 
tion of fireworks injured by fall of 
a rocket case. Crowley v. Rochester 
Fireworks Co., 183 N. Y. 353, 76 NE 
470, 3 LRANS 330, 5 AnnCas 538. 

[f] Skating places.—Failure to 
guard thin ice after cutting. Bros- 
poe v. Gage, 240 Mass. 113, 133 NE 
622. 

[g] Stores: (1) Awnings and 
ceilings. Lewy Art Co. v. Agricola, 
169 Ala, 60, 538 S 145; Law v. Morris, 
LO2° Ne Gs Le 650, 233A. 427 Pe G2) 
Doors and entrances. Hochschild v. 
Cecil, 131 Md. 70,.101 A 700; Nye v. 
Louis K. Liggett Co., 224 Mass. 401, 
113 NE 201; Mullen v. Sensenbrenner 
Mercantile Co., (Mo.) 260 SW 982, 33 
ALR 176; Dent v. Grimm, 65 App. 
Div. 81, 72 NYS 471; Burns v. Gusen- 
borger, 124 Misc. 163, 207 NYS 189. 
(3) Floors and passageways. MeNeil 
v. Brown, 22 F. (2d) 675; Hill Gro- 
cery Co. v. Hameker, 18 Ala. A. 84, 
89 S 850; Oles v. Kahn, (Cal. A.) 253 
P 158; Brinkworth v. Sam Seelig Co., 
51 Cal. A. 668, 197 P 427: William- 
son v. Hardy, 47 Cal. A. 377, 190 P 
646; Sutton v. Penn, 238 Ill. A. 182; 
Radenbaugh v. F. W. Woolworth Co., 
214 Ill. A. 365; Thistlewaite v. Heck, 
75 Ind. A. 359, 128 NE 611; Rus- 
sell v. Stewart Dry Goods Co., 
56 SW 707,. 22. KyhL  121;' Isaac 
Benesch & Sons, Ine. v. Ferkler, 
(Ma.) 1389 A 557; Judson v, American 


Kortkamp Jewelry Co., 175 Mo. A. 
279, 157 SW 855; Robinson vy. F.. W. 
Woolworth Co., 80 Mont. 431, 261. P 
2538;:cKalb v, Bisher, ~ (N. .J. Sup.)- 
139 A_ 237; Dudley v. Abraham, 122 
App. Div. 480, 107 NYS 97; MacDon- 
ald: 'v..-F & \W.. Grand, Inecs 
Super. 526; Spahn v. F. W. Wool- 
worth Co., 22 Pa. Dist. 874; Langley 
v. EF. W. Woolworth .Co.,. 47 R.> 1. 
165, 131 A 194; Bradford v. F. W. 
Woolworth Co., 141 S. C. 453, 140 SE 
105; Driscoll v. Devenere, 110 Wash. 
307, 188 P 408. (4) Stairs and stair- 
ways. Ostroff v. Dondis, (Mass.) 158 
NE 782; Bennett v. Jordan Marsh 
Co., 216 Mass, 550, 104 NE 479; Fal- 
der v. B. Nugent, etc., Dry Goods 
Co., (Mo. A.) 251 SW 138; Montague 
v. Hanson, 38 Mont. 376, 99 P 1063; 
Deronet v. F. W. Woolworth Co., 89 
N. J. Li (669; 99°: A 126; Hanley v. 
James Butler, Inc., 167 App. Div. 329, 
153 NYS 39; Ewing v. Farley, 161 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 892-894] 


undisputed and the only reasonable inference to be 
drawn therefrom is clear,®* the case will not be sub- 


mitted to the jury.% 


[§ 893] (7) Places Abutting on or near Highway 
or Path. Whether the owner of land on or near 
a highway has used the required care to prevent the 
premises from becoming a source of danger to per- 
sons passing over the highway®* is generally a ques- 


tion for the jury.®” 


[§ 894] (8) Buildings and Other Structures. 


App. Div. 397, 146 NYS 549; Burns 
v. Gusenburger, 124 Misc. 163, 207 
NYS 189; Stanford v. Edward N. El- 
more, Inc., 165 NYS 256; Steinke v. 
Northern Tel. Co., 49: N. D. 43838,°191 
NW 477; Wiggins v. Pay’s Art Store, 
47 S. D. 443, 199 NW 122; Accousi., v. 
G. A. Stowers Furniture Co., (Tex. 
Civ. A.) 87 SW 861. 

[h] Toboggan slide.—Barret  v. 
Lake Ontario Beach Impr. Co., 174 
N. Y. 310, 66 NE 968, 61 LRA 829 
[rearg den 175 N. Y. 464 mem, 67 NE 
1080 mem]. 

[i] Tread on steps of telephone 
building.—Wynne v. Southern Bell 
Tel., etc., Co., 159 Ga, 623, 126 SE 


388 
See supra §§ 855, 856. 
See cases infra this note. 

[a] Stores: (1) Doors and en- 
trances. Downing v. Jordan Marsh 
Co., 284 Mass. 159, 125 NE 207; Bo- 
dine v. Goerke Co., 102 N. J. L. 642, 
133 A 295. (2) Floors and passage- 
ways. Taylor v. Roth, 102 N. J. L. 
702, 133 A 386; MacDonough v. F. 
W. Woolworth Co., 91 N. J. L.: 677, 
103 A 74; Dimarco v. Cupp Grocery 
Co., 88 Pa. Super. 449; F. W. Wool- 
worth Co. v. Graham, (Tex. Civ. A.) 
257 "SW 574. (3) Stairs and stair- 
ways. Chick v. Gilchrist Co., 208 
Mass. 183, 94 NE 276; Brace v. Kirby, 
43 Pa. Super. 389. 

{[b] Structures.—Falling on wet, 
sloping floor of swimming pool. 
Crystal Palace Co., Ine. v. Lenox, 
(Tex. Civ. A.) 299 SW 703. 

96. See supra § 863. 


97. See cases infra this note, 
[a] Location: (1) Excavation 
near path used by public. Morrison 


v. Carpenter, 179 Mich. 207, 146 NW 
106, AnnCas1915D 319; Fox v. War- 
ner-Quinlan Asphalt Co., 139 App. 
Div. 807, 124 NYS 382 [rev 204 N. Y. 
240, 97 NE 497, 38 LRANS 395, Ann 


Cas1913C 745]; Connally v. Woods, 
39 Okl. 186, 134 P 869. (2) Uncov- 
ered openings near street. Beck v. 


Carter, 6 Hun 604 [aff 68 N. Y. 283, 
23 AmR 175]; Clemens v. Bretz, 149 
NYS 855. (3) Vat of hot grease 
near street. Duffy v. Stable Iron 
Works, 210 Pa. 326, 59 A 1100. 

‘[b] Failure to erect barrier: (1) 
Embankment. Morford v. Sharps- 
ville Borough, 44 Pa. Super. 26. (2) 
Excavation. Goldberg v. Graham, 
146 App. Div. 501, 131 NYS 681; 
Ruehl v. Lidgerwood Rural Tel. Co., 
23 N. D. 6, 185 NW 793, AnnCas1914C 
680, LRA1918C 1063; St. Louis, etc., 
R. Co; v. Ray, 65 Okl. 214, 165 P 129, 
LRA1918A 843; Humphries v. Union, 
etc., R. Co., 84. S. C. 202, 65 SH 1051; 
Masterson v. Lennon, 115 Wash. 305, 
197 P 38. 

[ec] . Sufficiency of barrier: Gas). 
Fence around excavation near street 
blown down by the wind, it being 
in dispute whether the wind was 
or was not of extraordinary violence, 
Sutphen v. Hedden, 67 N. J. L. 324, 51 
A 721. (2) Loose plank across the 
top of two empty barrels at either 
end of excavation. Dwyer v. Mc- 
Laughlin, 31 Mise. 510, 64 NYS 380 
[rev 27 Mise. 187, 57 NYS 220]. (3) 
Plank nailed from house to tree to 
eut off use of sidewalk but placed 
at a height so that plaintiff, a child, 
could go under it easily without 
stooping. Mauerman vy, Siemerts, 71 
Mo, 101. (4) Railing around exca- 
vation near sidewalk. Friedel v. Cof- 


[45 C. S84] 


NEGLIGENCE 


[45 C.J.] 1329 


actions brought to recover for injuries received 
about buildings or other structures, it is generally 


for the jury to determine, under proper instruc- 


tions, whether defendant has been guilty of negli- 
gence in the manner of conducting the building 
operations,®* or in the operation and management 
of a building or structure, when built, or in the use 
of defective materials or building plans during con- 


struction,! or in the maintenance of a defective 


In 


fin, 155 App. Div. 559, 140 NYS 839 
[aff 214 N. Y. 698 mem, 108 NE 1094 
mem]. 

[d] Falling objects: (1) Ladders. 
Bacon v. Candler, 181 Mich. 372, 148 
NW 194. (2) Signs and signboards. 
Standard Brewery v. Musulin, 189 
Ind. 231, 125 NE 70; Sorensen v. 
Quaker City Poster Adv. Co., 284 Pa. 
209, 130 A 432. (8) Trees. Young 
v. Fosburg Lumber Co., 147 N. C. 26, 
60 SE 654. 

[e] Obstructions. — Loose guy 
wire in which horse became entan- 
gled. Athens Hlectric Light, ete., Co. 
yegeanners (Tex. Civ. A:) 225 SW 

{f{] Subterranean vaults.—Causing 
collapse of sidewalk. Schlippert v. 
Orth, 75 Pa. Super. 572. 

Objects falling from buildings near 
a highway see infra § 894. 

98. See cases infra this note. 

[a] Collapse of | construction.— 
Dettmering v. English, 64 N. J. L. 
16, 44 A 855, 48 LRA 106; Thomas 


v. Solvay Process Co., 216 N. Y. 265, ] 


110 NE 422; Garlinger v. Linwood 
Constr. Co., 


206 App. Div. 107, 200 
NYS _ 423. 


{b] Falling objects.—O’Rourke v. 
Sproul,’ 241 Tl; 576," 89 NE 663; 
Leach v. Durkin, 98 Ill. A. 415; De- 
cola ‘v; Cowan, 102 Md.-.551, 62 A 
1026; Hass v. Booth, 182 Mich. 173, 
148 NW 337; Anderson v. McNulty, 
149 App. Div. 735, 134 NYS 21; Rie- 
eons v. Thackery, 212 Pa. 86, 61 A 

[ec] Floors and entrances.—Frost 
v. McCarthy, 200 Mass. 445, 86 NE 
918; Schneider v. C. H. Little Co., 
184 Mich. 315, 151 NW 587; Nichol- 
son v. Southern Express Co., 170 N. 
C. 68, 86 SE 786. 

[d] Moving  scaffolding.—Gordon 
v. Roberts, 30 Cal. A. 76, 157 P 15. 

[e] Roofs.—Welch v. Evans Bros. 
Constr, Co., 189 Ala. 548, 66 S 517. 

{f] Stairs and stairways.—Rior- 
Gane Thompson-Starrett Co., 204 Ill. 
A. 488. 


99. See cases infra this note, 
[a] Falling objects: (1) Gate. 
Pindell v. Rubenstein, 139 Md. 567, 


115 A 859; Bock v. Rinderknecht, 200 
Mo. A. 496, 207 SW 245. (2) Large 
box. Duffy v. McGee, 196 Mo, A. 
395, 195 SW 1053. (3) Loose boards, 
Green v. Nightingale, 211 Mass. 273, 
97 NE 926; Fitzgerald v. Sherwood, 
239. Pa. 298, 86 A 854. (4) Loose 
coal. Hunter v. American Brake Co., 
(Mo. A.) 231 SW 659. (5) Snow. 
Mallen v. James A. Houston Co., 211 
Mass. 298, 97 NE _772. (6) Stone 
slab. Schachne v. Barnett, 58 N. Y. 
Super. 145, 9 NYS 717. (7) Window 
screen. Murray v. Frick, 277 Pa. 190, 
121 A 47, 29 ALR 74. 
[b] Holes and traps: (1) Leav- 
ing door on second floor of hotel open 
leading out onto unguarded awning. 
Camp v. Wood, 76 N. Y. 92, 32 AmR 
282. (2) Open fire door slot in a 
platform. Smith v. New England 
Cotton Yarn Co., 225 Mass. 287, 114 
NE 353. (3) Open trapdoors. Gibe- 
son v. Skidmore, 99 _N. J. L. 131, 122 
A 747; Truby v. Nolan, 86 Pa. Super. 
270; Donohue v. Western Union Tel. 
Co., 57 Pa. Super, 251; Schabow v. 
Wisconsin Tract., ete., Co., 162 Wis. 
175, 155 NW 951. Ge Open un- 
guarded cellarway. ontague Vv. 
Hanson, 38 Mont. 376, 99 P 1068. (5) 
Unguarded coal pit. Meiers v, Fred 


building or structure after it is built.? 


However, 


Koch Brewery, 229 N. Y. 10, 127 NE. 
491, 13 ALR 633. (6) Wall standing 


after fire. Orr v. Bradley, 126 Mo. A. 
146, 103 SW 1149. 

[ce] Insufficient lighting: (1) 
Runway. 


Cudahy Packing Co. v. 
Luyben, 9 F. (2d) 32. (2) Stairway. 
McLeod vy. Rawson, 215 Mass. 257, 102: 
NE 429, 46 LRANS 547; Mullen v. 
McGeagh, 88 Pa. Super. 381. (3) 
Walkway. Burton v. Abbett Tinning,. 
ete., Co., 120 Or. 536, 252 P 973. 

{d] Slippery floors and stairways: 
(1) Cleaning hallway with hot soapy 
water. Beech v. Weber, 123 Misc. 
926, 206 NYS 718. (2) Leaving soap: 
on stairway. Morrison vy. Hotel Rut- 
ledge Co., 200 App. Div. 636, 193 NYS 
428. (3) Permitting the platform to 
remain covered with ice, due to con-- 
densed steam from an exhaust pipe 
above it. Devaney v. Otis El. Co., 251 
Ill. 28, 95 NE 990. (4) Wet stairway. 
Bussue v. Wagner Leasing Co., Inc., 
202 NYS 711. 

1. See cases infra this note, 

[a] Collapse of building.—Sheri- 
dan v. Rosenthal, 206 App. Div. 279, 
201 NYS 168. 


{b] Embedding anchor bolts for 
steel columns in wet concrete. Cle- 
mens v. Benzinger, 211 App. Div. 


586, 207 NYS 539, 

2. See cases infra this note. 

[a] Chimneys.—F all of a defec- 
tive chimney, known to be in bad 
shape for over a year. Kaiser v. 
Washburn, 55 App. Div. 159, 66 NYS 


764. 
[b] Doors and entrances: (1) De- 
fective gate. Pindell v. Rubenstein,. 


139 Md. 567, 115 A 859. (2) Lintel 
of doorway too low for person on. 
load of lumber passing through. 
Casey v. Ford Motor Co., 108 Nebr. 
352, 187 NW 922. (3) Ramp at en- 
trance at thirty-five per cent incline. 
Long v. John Breuner Co., 36 Cal. A. 
630, 172 P1132. 

[ce] Falling objects.—Iron railing 
protecting windows insecurely fas- 
tened. Butts v. National Exch. Bank, 
99 Mo. A. 168, 72 SW 1083. 

[d] Fire escapes.—Inadequacy of 
one fire escape for large building. 
Kohn v. Clark, 236 Pa. 18; 84 A 692, 
AnnCasl1913E 775. 

Floors.—Splinter from rotten 
Stark v. Great Atlantic, etc., 
Tea Co., 102 N. J. L. 694, 1338 A 172. 

{f] Holes and traps: (1) Cellar 
door and stairway constituting trap. 
Downing v. Merchants’ Nat. Bank, 
192 Iowa 1250, 184 NW 722, 20 ALR 
1138. (2) Door sill immediately at 
top of stairs. Kern v. Great Atlan- 
tic, etc.,. Tea Coy 241% Nerve. 60057150 
NE 572. (3) Uncovered pit in. dark. 
boiler room. Dashields v. Moses, 35 
App. (D. C.) 588, 31 LRANS 380. (4) 
Unguarded stairway into cellar. Mc- 
Hugh v. Rubenstein, 185 Ill. A. 235. 

{g] Stairs and stairways: (@D) 
Collapse of stairway. Kalus v. Bass, 
128 Md. 467, 89 A 781, AnnCas1916A 
985. (2) Defective steel treads on 
steps. Wynne vy. Southern Bell Tel., 
ete., Co., 159 Ga. 628, 126 SEH 388. 
(3) Defective step. Straus y. Store, 
177 Ill. A. 525. (4) Loose cleat on 
stairway. Sleeper v. Park, 232 Mass, 
292, 122 NE 315. (5) Nail in cellar 
stairs. Serota v. Salmansohn, 256 
Mass. 224, 152 NE 242, 46 ALR 517. 

{h] Unguarded radiators.—Com- 
bination of bench and unguarded 
radiator, Howlett v. Dorchester: 
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where the evidence is undisputed and the only rea- 
sonable inference to be drawn therefrom is clear,® 
these issues may be determined by the court.* 

(9) Elevators, Hoistways, and Shafts. 
Where injuries were received on or about elevators, 
elevator shafts, or hoistways, it is ordinarily a ques- 
tion for the jury whether defendant was guilty of 
negligence,® and also whether plaintiff was guilty 
However, if the facts 


[§ 895] 


of contributory negligence.® 


‘Trust Co., 256 Mass. 544, 152 NE 
895. 
[i] Unguarded windows and bal- 


Guard rail insecurely 
placed on balcony. Sefler v. Vander- 
beck, 88 N. J. L. 636, 96 A 1009. (2) 
No hooks for safety strap of window 
cleaner. Dougherty v. Pratt Insti- 
tute, 217 App. Div. 752 mem, 216 NYS 
441 [rev 125 Misc. 651, 211 NYS 708]. 
(3) Unguarded window out of whicha 


‘conies: (1) 


child fell. Miller v. Geo. B. Peck Dry 
Goods Co., 104 Mo. A. 609, 78 SW 
682, 


3. See supra §§ 855, 856. 

4 See cases infra this note. 

{a] Absence of hooks for window 
washer’s safety belt. Dougherty v. 
Pratt Inst., 125 Misc. 651, 211 NYS 
708 [rev on other grounds 217 App. 
Div. 752 mem, 216 NYS 441]. 

{b] Condition of cotton seed con- 
veyor.—Southwest Cotton Co. v. Pope, 
25 Ariz. 364, 218 P 152. 

[ec] Failure to light stairs in ab- 
sence of any other defect. Gleich v. 
Detroit Free Press, 169 Mich. 247, 
135 NW 306. 

5. See cases infra this note. 

[a] Unguarded shafts.—O’Brien v. 
‘Tatum, 84 Ala. 186, 4 S 158; Mullen 
v. Mohican Co., 97 Conn. 97, 115. Ae 
685; Pauckner v. Wakem, 031 Ill. 
276, 83' NB 202, 14 > LRANS) 1118; 
Shoninger Co. v. Mann, 121 Ill. A. 
275. [aff .219. Ill. '242; 76 NE 354, 3 
LRANS 1097]; Fisher v. Cook, 23 Til. 
A. 621 [aff 125 Tl. 280, 17 NE 763]; 
‘Graham v. Ochsner, 193 Iowa 1196, 
188 NW 838; Gardner v. Waterloo 
‘Cream Separator Co., 134 Iowa 6, 111 
NW 316; Shapinsky Vv. Sapp, 153 Ky. 
214, 154 SW 910; Baltimore People’s 
Bank v. Margolofski, 75 Md. 432, 23 
A 1027, 32 AmSR_ 403; Wright Vv. 
Perry, 188 Mass. 268, 74. NE 328; 
Gordon v. Cummings, 152 Mass. 513, 
25 NE 978, 23 AmSR 846, 9 LRA 640; 
Conway v. Wood, 113 Minn. 476, 129 
NW 1045; Farnsworth v. Farwell, 
102 Minn. iol, 113 NW 897; Birnberg 
v. Schwab, 55 Minn, 495, 56 NW 341; 
Kress v. Markline, 117 Miss. 87, 17 
S 858, AnnCas1918E 310; Shortridge 
v. Scarritt Est. Co., 145 "Mo. A. 295 
130 SW 126; Fort v, Reid Ice Cream 
Co., 98 N. J. L. 559, 119 A 638; Gray 
Vv. ‘Siegel- Cooper Co., 187 N. Y. 376, 
80 NE 201; McRickard v. Flint, 114 
N. Y. 222, b1 NE 153; Whitehouse v. 
Single, 217 App. Div. 204, 216 NYS 
588; Morrison vy. Metropolitan Tel., 
ete., Co., 69 Hun 100, 28 NYS 257, 30 
AbbNCas 143; Dawson v. Sloan, 49 
N. Y. Super. 304 [aff 100 N. Y. 620]; 
Mullaney v. Spence, 15 AbbPrNS (N. 
Y.) 319; Breuer v. Frank, 14 OhS&CP 
666, 2 OhNPNS 69. 

[b] Unguarded entrances to ele- 
-~vators.—Conaway v. Martin, 121 App. 
Div. 551, 106 NYS 194. 

{e] Insufficient guards.—Fildew v. 
‘Shattuck, etc., Warehouse Co., 39 Cal. 
UN BD THE ale 866; Follins v. Dill, 221 
Mass. 93, 108 NE 929; Guichard y. 
‘New, 84 Hun 54, 31 NYS 1080. 
Defective installation.—Berg 
El. Co., 64 Utah 518, 231 P 


fel Operation of elevator: Gb} 
Employment of elevator boy under 
the age prescribed by statute. Jones 
v. Co-operative Assoc. of America, 
109 Me. 448, 84 A 985, LRA1915E 
745; Belvedere Bldg. Co. v. Bryan, 
103 Md. 514. 64 A 44. (2) Failure 
to warn workmen in shaft. Baier v. 
Aberdeen Hotel Co., 118 Minn. 237, 


198 SW 1139; 


NEGLIGENCE 


1836 NW 757; Anthony v. Bliss, 39 
OKI. 237, 134 P 1122, <- (3); Fall due 
to some defect. Glassman v. Sur- 
pless, 58 Mise. 586, 103 NYS. 789% 
Ullman v. J. P. Stoltzfus Co., 69 Pa. 
Super. 545. (4) Improper opening of 
elevator door. Sullivan v. Marin, 175 
Mass. 422, 50 NE 600. (5) Improper 
starting. Brendlson v. Ed. Schuster 
& Co., Inc., 167 Wis, 566, 168 NW 
198. (6) Overloading. Ellsworth vy. 
Hunt, 168 Fed. 506, 93 CCA 662; 
Kantrowitz v. Bergmann, 177 App. 
Div. 190, 168 NYS 996. (7) Violation 
of arrangement with plaintiff's em- 
plover, injuring plaintiff while at 
work in shaft. Campbell y. Haugh- 
ton El., etc., Co., 233 Mich. 157, 206 
NW 498 [reh den on, condition 234 


Mich. 656, 209 NW 49]; Pelzel v. 
Vege 83 App. Div. 444, 82 NYS 
[f] Movable’ scaffold.—Lauritsen 


v. American Bridge Co., 87 Minn. 518, 
92 NW 475. 

[g] Operation of hoist.—Starting 
without warning. Bellantoni v. Tho- 
mas, etc., Hoisting Co., 203 App. 
Div. 412, 196 NYS 667. 

6. See cases infra this note. 

{a] Failure to look.—Pauckner v. 
Wakem, 231 I1l.°276, 88 NE 202, 14 
LRANS 1118; Shoninger Co. v, Mann, 
121 Ill, A. 275 [aff 219 Ill. 242, 76 NE 
354, 3 LRANS 1097]; Gardner v. 
Waterloo Cream ,Separator Co., 134 
Iowa 6, 111 NW 316; Shapinsky v. 
Sapp, 153 Ky. 214, 154 SW 910; Otis 
El. Co, v. Wilson, 147 Ky. 676, 145 
SW 391; Baker v. Best, 107 SW 1192, 
33 KyL 1; Hamilton v. Taylor, 195 
Mass. 68, 80 NE 592; Beier v. Aber- 
deen Hotel Co., 118 Minn. 237, 136 
NW 757; Conway v. Wood, 113 Minn. 
476, 129 NW 1045; Aiken v. Sidney 
Steel Scraper Co., 197 Mo. A. 673, 
Shortridge v. Scarritt 
Est. Co., 145 Mo. A. 295, 180 SW 126; 
Gray v. Siegel-Cooper Co., 187 N. Y. 
376, 80 NE 201; Whitehouse v. Single, 
217 App. Div. 204, 216 NYS 588; Bel- 
lantoni v. Thomas, etc., Hoisting Coa: 
203 App. Div. 412, 196 NYS 667; 
Brudie v. Renault-Fréres’ Selling 
Branch, 153 App. Div. 675, 138 NYS 
657; Hillyer v. Laight St, Stores Co., 
133 App. Div. 125, 117 NYS 222; An- 


eRoR®, V,. Bliss, ) 39) Ol 23% Lad. PR 
1 
[b] Disregard of directions or 


warnings.—Farnsworth v. Farwell, 
102 Minn. 371,.113 NW 897; Chris- 
tiansen v. Mehlhorn, 146 Wash. 340, 
262 P 633. 

[c] Acts in emergency.—Ullman 
Wied: P. Stoltzfus Co., 69 Pa. Super. 

7. See supra §§ 855, 856. 

8. See cases infra this note. 

[a] Negligence not proved: (1) 
Failure to close elevator doors. 
v. North Kansas City Dev. Co., 
Mo, A. 662, 258 SW 752. 
ating hoist. 
Co., 288 .Pa, 9,135 A 623. 

9. See cases infra this note. 

[a] Contributory negligence 
proved.—Seavers v. Lisner, 41 App. 
(D.; Gy), 183; 

[b] Due care not proved.—Mullen 
ne Mohican Co., 97 Conn. 97, 115 A 
685. \ 

10. Escanaba Mfg. Co. v. O’Don- 
nell, 212 Fed. 648, 129 CCA 184, 

11. Standard Oil Co. v. Marlow, 

50 Ky. 647, 150 SW 832; Specht v. 
is at Co., 70 Misc. 404, 127 NYS 
137; Ross v. Chester Tract. Co., 224 


uf a Ye 


[§§ 894-896 


are not in dispute and the only reasonable inference 
to be drawn therefrom is clear,’ it is for the court 
to decide whether or not defendant was guilty of 
negligence® or plaintiff of contributory negligence.® 

[§ 896] (10) Fires and Hot Ashes.- In an action 
to recover for personal injury caused by coming in 
contact with hot ashes? or fire,44 or for property 
loss or damage caused by fire escaping from defend- 
ant’s premises,!? it is' generally a question for the 


Pa, 186; “Coupes kos 
Consolidated Ice Co., 
445. 


McDermott v. 
44 Pa. Super. 


See cases infra this note. 

[a] Accumulation of combustible 
material: (1) Hay.~ Meier, etc, 
Corp. v. Dakota Live Stock, etc., Co., 
46 S. D. 397, 193 NW 188. (2) Waste 
Paper. Hazewinkel v. Thomas, 235 
Mich, 349, 209 NW 41. (8) Weeds 
and rubbish. Hisenkramer v. Hck, 
162 Ark. 501, 258 SW 368. 

[b] Chimneys and flues.—Wilcox- 
son v. Caldwell, 190 Ky. 278, 227 SW 
176; Fowle v. Atlantic Coast Line R. 
Co., 147 N. C. 491, 61 SE 262. 

[c] Failure to extinguish fire.— 
Paiva v. California Door Co., 75 Cal. 
A. 323, 242 P 887; Johnson v. Jen- 
nings-McRae Logging Co., 70 Or. 16, 
138 P 236; Lieuallen v. Mosgrove, 37 
Or. 446, 61 P 1022; Grow v. Pottsville, 
197) Pa. 3837;.47 -A~1965/-MeCully tv 
Clarke, 40 Pa. 399, 80 AmD 584; Bay- 
lor v. Stevens, 16 Pa. Super. 365; 
Burnett v. Newcomb, 126 Wash. 192) 
217 BP. BOLE: Hiller ve sbrout Brook 
Co., 170 Wis. 127, 174 NW .461; Bett- 
ger v. Turner, @ Sask; Ls 228, 16 
DomLR 484, 27 WestLR 625. 

{d] Failure to prevent fire’s 
spreading.—Lindsay v. McCaslin, 123 
Me. 197, 122 A 412; Gibbon v. Lamm, 
183 N.C. 421, 111 SE 618; Mizzell v. 
Branning Mfe. Co., 158 N. Cr 2655.03 
SE 802; Johnson v. Jennings- McRae 
Logging. Co., 70 Or. 16, 138 °P 236; 
Lieuallen vy. ‘Mosgrove, 37 Or. 446, 61 
P 1022; Sandberg v. Cavanaugh Tim- 
ber Co., 95 Wash. 556, 164 P 200; 
Warden v. Miller, 112 Wis. 67, 87 NW 

[e] Heat conducting machinery.— 
Improper installation. Air Reduc- 
tion, Co:,) Incev, Sy gS tee Storage 
Battery. Co.,.44 Fi Cad) 703 

[f] Hot nea eee v. Pa- 
tee oes etc., Co., 43 Cal. A. 691, 185 

[g] Sparks from smokestack: (1) 
Heating plant of office building. 
Hinckley v. California Shell Co., 127 
Wash, 630, 221 P 594. (2) Ice plant. 
Marianna Ice, .etc,,.. Cow. ves Gill, 149 
Ark. 400, 220 SW 4683. (3) "Mill. 
Clover Valley Lumber Co, v. Sierra 
Valley Creamery, 18 F. (2d) 858; 
Carpenter v, Laswell, 68 SW 609, 28 
Kyl 686; Hodges v. Baltimore En- 
gine Co., 126 Mad. 307, 94 A 1040, Ann 
Cas1917C 766; Webster v. Symes, 109 
Mich. 1, 66 NW _ 580. (4) Refuse 
burner. Jacob Johnson Fish Co. v. 
Wachsmuth Lumber Co., 143 Wis. 
632, 128 NW 283. (5) Steam shovel. 
American Pav., ete., Co. v. Davis, 127 


Md.,..477,. 96,034 623. (6) Steam 
thresher. “Murray _v. McCormick, 
(Mo. A.) 232 SW 7338; Anderson y. 


Bast Stoeking Threshing Mach. Co., 
112 Nebr, 823, 201 NW 642; McClel- 
land v. Scroggin, 48 Nebr. 141, 66 
AA 1123; Smith v. Williams, 82 ‘Ok. 
258, 200 P 194. (1) Tractor engine. 
McFarland v. Sayen, 156 Mich. 426, 
120 NW 794: Pulliam vy. Miller, 108 
Nebr. 442, 187 NW 925. 

[h] Starting fire—Omaha Water 
Co. v. Schamel, 147 Fed. 502, 78 CCA 
68; Robinson v. Cowan, 158 Ala, 603, 
47 § 1018; Nebraska Underwriters’ 
Ins. Co. v. Fouke, 
SW 261; Louisville Pillow Co. v: Ken- 
tucky Heating CO.) LO) RNa peas 
SW 1120; Franco v. Maker, 223 Mass. 
av VEL NE 721; White v. Sharpe, 219 
Mass. 393, 107 NE 56; Lillibridge v. 
McCann, 417 Mich. 84, 7D NW 288, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


90 Ark. 247, 119° 
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§§ 896-899] 


jury whether under the circumstances defendant 
was guilty of negligence,? whether such negligent 
acts were the cause of the injury,‘ and whether 
plaintiff was guilty of contributory negligence.'® 
However, where the facts are not in dispute and 
the only inference to be drawn therefrom is clear,® 
it is for the court as a matter of law to pass upon 
defendant’s negligence,” and whether or not it was 
the proximate cause of the injury."® 

[§ 897] (11) Dangerous Use and Operation.’® 
accord with, and subject to, general rules herein- 
above stated,?° it is ordinarily a question of fact 
for the jury whether or not defendant has been 
guilty of negligence in the use of dangerous instru- 
mentalities, or in the conduct by him of danger- 
ous operations resulting in plaintiff’s injury. 
also a question of fact for the jury whether or not 
plaintiff in this class of eases has been guilty of 


72 AmSR 553, 41 LRA 381; Need- 
ham v. King, 95 Mich. 303, 54° NW 
891; Keithley v. Hettinger, 133 Minn. 
36, 157 NW 897, AnnCas1918D 376; 
St. Paul F. & M. Ins. Co. v. Great 
Northern R. Co., 116 Minn. 397, 133 
NW 849; Richards v. Schleusener, 41 
Minn. 49) 42 NW 599; Hays v. Miller, 
G0 IN.oeX oA 2) [ate..6 Hun 320]; Davis 
v. Bouton Motor Co., 126 App. Div. 
340, 110 NYS 859; Lawrence v. Yad- 
kin River Power Co., 190 N. C. 664, 
130 SE 735; Gibbon v. Lamm, 183 
NEC.) 421} 111 SE 618; Pigford v. 
Goldsboro Lumber Cos; 179 N. G. 683, 
102 SE 389; Mizzell v. Branning Mfg. 
Co., 158 N. *C. 265, 73 SE 802; Wilson 
v. Northern Pac. R. Co., 30 N. D. 456, 
153 NW 429, LRAI915B 991; Dippold 
v. Cathlamet Timber Co., 1il Or. 199, 
225 P 202; Meier, etc., Corp. Vv. Da- 
kota Live Stock, ete., Co., 46 S. D. 
397, 193 NW 138; Ward v. Powell, 
(Tex. Civ. A:) 127 SW 851; Burnett 
v. Newcomb, 126 Wash. 192, 217 P 
+ LOM Galbraith v. Wheeler- Osgood 
Co., 423 Wash. 229, 212 P 174. 

13. See cases supra notes 10-12. 

14. U. S:—Waters-Pierce Oil Co. 
v. Deselms, 212°U. S. 159, 29 SCt,-270, 
53 L. ed. 453. 

Mich.—Rogers v. Fowler, 151 Mich. 
‘ar 115 NW 469. 

C.—Lawrenece v. Yadkin River 
Payee Co., 190 N. C. 664, 130 SE 735; 
Gibbon v. Lamm, 183 NC, 421, 111 
SE 618; Brady v. Waccamaw Lumber 
Co: 175 N.C. 704, 95 SE 483; Walls 
v. Carolina Spruce Com 176 NiC.5 6615 
96 SE 36. 

Or.—Dippold v. Cathlamet Timber 
Co., 111 Or. 199, 225 P 202. 


Pa.—Propert v. Flanagan, 277 Pa. 
145, 120 A 783. 
Wash.—Galbraith v. Wheeler-Os- 


good Co., 123 Wash. 229, 212 P 174. 

15. Ida. —Spencer v. Gedney, 260 P 
699. 

Ky.—Standard Oil Co. v. Marlow, 
150 Ky. 647, 150 SW 832. 

N. Y¥.—Specht v. Waterbury Co., 70 
Misc. 404,127 NYS 1327. 

N. D.—Wilson v. Northern Pac. R. 
Co., 30 N. D. 456, 153 NW 429, LRA 
1915E 991. 

Or.—Dippold v. Cathlamet Timber 
Co., 111 Or. 199, 225 P 202. 

Wis.—Miller v. Neale, 137 Wis. 426, 
119 NW 94, 129 AmSR 1077. 

16. See supra §§ 855, 856. 

17. See cases infra this note. 

[a] Fire caused by explosion of 
gasoline lamp. Garvey v. Coleman 
Lamp Co., 113 Kan. 70, 213 P 823. 

[b] Failure to confine fire to own 
premises. Archuleta v. Floersheim 
Mercantile Co., 25 N. M. 6382, 187 ie) 
272, 40 ALR 199. 

18. Cobo v. Rodriguez, (Tex. Civ. 
A.) 209 SW 196; Davidson v. Bodan 
Lumber Co., (Tex. Civ. A.) 143 SW 


te Machinery attractive to chil- 


dren see supra § 891. 
20. See supra § 887 et seq. 
21. See cases infra this note. 
[a] Operation of gasoline engine, 


121 SE 985; Glanton v. Rome, 


NEGLIGENCE 


negligence,?® 
gence.?* 


[45 Codi] tear 


contributory negligence.?3 

‘[§ 898] (12) Selling Dangerous or Defective Arti- 
cles.24_ In accord with, and subject to, general rules. 
hereinabove stated,?° it is ordinarily a question for 
the jury whether, in the sale and use of dangerous. 
or defective articles, defendant has been euilty of 
or plaintiff of contributory negli- 
Generally also the question whether the 


article in a defective condition is to be classed as 


In 


Shown. 


22 ol th iS 
is proper.®° 


—Wolf v. Des Moines El. Co., 
Iowa 659, 98 NW 301, 102 NW 517, 

Lb] Use of steam boilers.—Davis 
v. Charleston, ete., R. Co., 5,76) 
112, 51 SE 552. 
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22. See cases infra this note. 
[a] Blasting.—Smith v. Day, 128 
Fed. 561, 63. CCA .189;\ Koster v. 


Noonan, 8 Daly (N. Y.) 231; Missouri 
Iron, etc., COL Ne Cartwright, (Tex. 
Civ. A.) 207 SW. 397; Klepsch Vis 
Donald, 4 Wash, 4386, 30 P 991, 31 
AmSR 936. 

[b] Tunneling.—Fisher v. Ruch, 
12 Pa. Super. 240. 

[c] Discharging of hot water into 
a gutter.—Whiteman-McNamara To- 
bacco Co. v. Warren, 66 SW 609, 23 
KyL 2120. 

23. Graass v. Westerlin, ete., Co., 
(Wis.) 216 NW 161. 
niet Unwholesome food see Food § 
See supra § 887 et seq. 

See cases infra this note. 

[a] Explosives: (1) Bottles con- 
taining carbonated drinks. Torgesen 
v. Schultz, 192 N. Y. 156, 84 NE 956, 
127 AmSR 894, 18 LRANS 726: © (2) 
Can of chlorinated lime. Hallenbeck 
v. S. Wander, ete., Chemical Co., 197 
App. Div. 855, 189 NYS 334. (3) 
Gasoline stoves. Coakley v. Prentiss- 
Wabers Stove Co., 182 Wis. 94, 195 
NW 3888. (4) Paints. Thornhill v. 
Carpenter-Morton Co., 220 Mass. 593, 
108 NE 474. 


[b] Porch swings.—Walls v. Mc- 
Connell Furniture Co., 5 Tenn. Civ. 
A, 367. 

{c] Refrigerating plant.—Graass 
v. Westerlin, etc., Co.,  (Wis.) 216 
NW 161. 

27. Thornhill v. ‘Carpenter-Morton 


Co., 220 Mass. 593, 108 NE 474. 

28. MacPherson v. Buick Motor 
Co.,.217 N. Y.. 382, 111: NE. 1050, LRA 
1916F 696, AnnCas1916C 440, 

29. Nonsuit generally see Dismis- 
sal and Nonsuit §§ 3, 73-157. 

30. Cal.—Allred v. Honesr Truck 
Co., 179 Cal. 315, 176 P 45 

Conn.—Pryor Vv. aie: 82 Conn. 


48, 72 A 571. 
Del.—Reynolds v. Townsend, 29 
95 Ga, 15, 


Del, 17,986 A; 197: 
Ga.—Whatley v. Block, 
13 Ga. 
A, 452, 79 SE 225, 
Ida.—Hargis v. Paulsen, 30 Ida. 
571, 166 P 264; Antler v. Cox, 27 Ida. 


517, 149..P) 731. 

Ill.—Thomas v. Star, ete, Milling 
Co. ALO eaAlik Ag e110. 

Towa.—Sikes v, Sheldon, 58 Iowa 


744, 183 NW 53. 

Ky. —Louisville, 
Murphy, 9 Bush. 

Me.—Monk v. Bangor Power Co., 
112 Me. 492, 92 A 617. 

Md.—Northern Cent. R. Co. vy. 
State, 54 Md. 113. 

Mich.—Bradley v. Ft. Wayne, etc., 
R. Co., 94 Mich. 35, 53 NW _ 915. 

Mo.--Boland v. Missouri R. Co., 36 
Mo. 484. 

N,. J.—Miller v. West Jersey, etc., 


Sane Canal Co. v. 


! 


a dangerous article imposing liability upon the 
manufacturer and seller is a question for the jury 
under proper instructions.?§ 

[§ 899] 3. Nonsuit??9—a. When Negligence Not 
In an action to recover damages for per- 
sonal injuries, where the evidence fails to show 
any negligene on the part of defendant, a nonsuit 
If on the other hand there is any evi- 
dence whatever from which the jury would be justi- 


BUS CO Eo NG See Ago. 76 Be 
Kelly v. Central R. Co., 70 deidus 
190, 56 A 145; McGuire Vv. Conthal R. 
Coy 68 No Jo: 608, 53 A 696 

N. Y.—Alexander v. Rochester City, 
CUO CO, 128: NGOY aldo ora Neo Obs 
Merritt v. Fitzgibbons, 102 N. Y. mie 
7 NE 179; Burke -v. Witherbe 
N.Y. 562 [rev 18 NYWklyDig 369), 
Moore v. Gadsden, 93 N. Y. 12; cane 
cheron y. North Shore Staten Island 
Ferry Co., 56 N. Y. 656 mem [rev 
1 Thomps. & C. 446]; Townsend v. 
Narragansett F., etc., Ins. Co., 56 N. 
Y. 655 mem; Dougan Vv. Champlain 
Transp. Co., 56 NOY. 2 fait 62 hans. 
430]; Wilds v. Hudson River R. Co., 
Oe 315; Steves v. Oswego, etc., 
Re- Cor, TSN: oye 422; Miller v. Blood, 
161 App. Div. 913, 1'45 NYS 714 [rev 
on other: grounds 217 N. Y. 517, 112 
NE 383]; Sukert v. Halperin, 146 
App. Div. 338, 130 NYS 769; Phelps v. 
Erie R. Co., 134 App. Div. 729, 119 
NYS 141; Mclain v. Van Zant, 39 
Nu x Super. 347; Porpeglia v. Beam, 
108 NYS 1072; Bernhardt v. Rensse- 
laer, ete., R. Co., 18 HowPr 427 [rev 
on other grounds 32 Barb. 165, 19 
HowFPr 199 (aff 1 Abb. Dec. 131, 23 
HowPr 166)]. 

N. C.—Deverspike v, Parsons Pulp, 


etc., Co; 180 N.C. 6%, 105, SH) 89rs 
Moore v. Hines, 180 N. C. -664, 105 
SE 892; Murphy v. Charlotte, 174 N. 


CAL, ‘94 SE 299; Weaver v. Wayne 
Hardwood Co., 171 N. C. 766, 88 I 

Pa.—Nichol y. Bell Tel. Co., 266 Pa. 
463, 109 A 649; McGuire v. Barnes 
Safe, ete., Co. 216 Pa. 639, 65 A 1112; 
Hoffman v. Philadelphia Rapid Tran- 
sit Co., 214 Pa, 87, 63 A 409; New 
York, ete., R. Co. v, Skinner, 19 Pa. 
298, 57 AmD 654; Burton v. Philadel- 
phia, 23 Pa, Dist. 1058; McNary v. 
Southwest Pennsylvania. Pipe Lines, 
34 Pa. Co, 441. 

Utah.—Humphrey v. Pleasant Val- 


ley Coal,.Co., 60 Utah 70,,.206..— 
Wash.—Nichols v. Oregon-Wash- 
ineton R.,, ete, Co., 120 Wash, 262; 
206. P 939. 
W. Va.—Hoge v. eo River -R. Co., 


35 W, Va. 562, 14 SH 1 

Wis.—Pinter v. Wendel 173 Wis. 
84, 180 NW 120; Langhoff v. Milwau- 
kee, etc., R. Co.,.19 Wis. 489. 

Ont.—Shilson v. Northern Ontario 
Light, ete., Co., Ltd., 16 OntWN 39 
[app dism 45 Ont. L, 449, 48 DomLR 
627 (app dism 59 Can. S. C. 443, 50 
DomLR 696) ]. 

“Actions for negligence are gov- 
erned by the same rules with refer- 
ence to the power of the court to 
grant a nonsuit that other Sees ac~ 
tions are, and it would be. useless 
waste of time, as well as trifling with 
the rights of litigants, for the court 
to permit a jury to deliberate upon 
a question of fact when the party 
making the complaint has failed by 
his proof to show any right of ac- 
tion.’”’ Louisville, etc., Canal Co. v. 
Murphy, 9 Bush (Ky.) 522, 533, 
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fied in finding that defendant was negligent, a non- 
suit is improper.?? 

[§ 900] b. When Contributory Negligence Shown. 
A nonsuit is properly granted where contributory 
negligence is established by evidence from which no 
other inference can reasonably be drawn,*? but not 
where different inferences may be drawn _ there- 
from.** In jurisdictions where it is not incumbent 
upon plaintiff to negative contributory negligence by 
affirmative evidence,** his failure to offer evidence 
of his due care is not ground for the granting of a 
nonsuit ;*° and, in these jurisdictions, it is held that, 
where plaintiff does offer evidence bearing upon the 
question of his due care, a nonsuit is proper only 
where the only reasonable inference to be drawn 
from such evidence is that plaintiff was guilty of 
contributory negligence causing the injury;*° if the 
evidence is open to fair debate and leaves the mind 
in a state of doubt on the subject,®” or, as stated 
in some of the cases, where the presumption in 
favor of plaintiff’s due care and the evidence in 
rebuttal thereof make the issue of plaintiff’s con- 
tributory negligence one of fact for the jury,** a 
nonsuit will not be granted. In jurisdictions adopt- 
ing the doctrine of comparative negligence,*® it 
seems that,’ where there is evidence of negligence 
sufficient to take the case to the jury, a nonsuit 
on the question of contributory negligence cannot 
be ordered, the duty of the jury in such eases be- 
ing to compare the negligence of the parties.*° 

[§ 901] c. When Negligence Alleged Not Shown 
To Be Proximate Cause. In an action to recover 
damages for personal injuries, where there is no 


31. Colo.—Rocky Mountain Fuel 
Co. v. Tucker, 72 Colo. 308, 211 P 383. 

Ida.—Erickson v. Edward Rutledge 
Timber Co., 34 Ida, 754, 203 P 1078. 


mont, ete., 
SE 827; 
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RCo. 
Murphy v. Charlotte, 
N. C. 771, 94 SE 299; Foard v. Tide- 
water Power Co., 
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evidence tending to show that the negligence al- 
leged is the proximate cause of the injury, a nonsuit 
is proper.*? 

[§ 902] 4. Demurrer to Evidence. A demurrer 
to the evidence*? is properly sustained where there 
is no evidence in the case tending to establish the 
negligence charged in the complaint,** even in juris- 
dictions where the law requires questions of contrib- 
utory negligence and assumption of risk in all cases 
to be left to the jury.*4 In some of the jurisdictions 
where contributory negligence is held to be matter 
of defense,*® it is held that, if plaintiff does intro- 
duce evidence which indisputably establishes his 
contributory negligence, a demurrer to his evidence 
must be sustained.4® Where there is evidence in 
the case, having any tendency to prove the negli- 
gence of defendant,*7 or due care on the part of 
plaintiff,*® or where the evidence of plaintiff’s con- 
tributory negligence is inconclusive,*® a demurrer 
thereto will not be sustained. A general demurrer 
to the evidence will not be sustained where the pe- 
tition alleged several separate acts of negligence 
and there is evidence in support of any of them.°? 
A general demurrer will be sustained, however, even 
though there are several specifications of negligence, 
if all constitute really one negligent act and there 
is no evidence to support it.°1 A general demurrer 
to the evidence will not be sustained on the ground 
of the proven contributory negligence of plaintiff 
if the case is tried and submitted on the humani- 
tarian theory.®? 

[§ 903] 5. Direction of Verdict—a. When Negli- 
gence Not Shown. A peremptory instruction in 


187 N. C. 147, 120] 745; Bouknight v. Charlotte, ete. R. 
174] Co., 41 S. C. 415, 19 SE 915;.Carter 
v. Oliver Oil Co.,’ 34 SIC: 211, 13 SE 
419, 27 AmSR 815; Petrie v. Colum- 


170 -N. “C. 48, 86 


Ky.—Whitlock v. Pennsylvania R.| SE 804; Dunnevant v. Southern R.| bia, etc., R. Co., 29 Sac. 303, 7 SBE 515. 
Co., 13 Ky, Op. 195. Co., 167. N. CC. 232, 83° SH 347, 39. See supra § 595 et seq. 
Minn.—Mellon ~- Great Northern R. Or.—Olds v. Hines, 95 Or. 580, 187 40. See intra § 907. 
Co., 116 Minn. 449, 134 NW 116, Ann] P 586, 188 P 716. 41. Howard v. Flathead Indepen- 
Cas1913B 843. Pa._—Darbrinsky v. Pennsylvania| dent Tel. Co.. 49 Mont. 197, 141 P 
N. H.—Sevigny v. J. Spaulding, | Co., 248 Pa. 503, 94 A 269, LRA1915H] 153; Von Wangenheim v, New York 
etc., Co.,.81 N. H. 311, 125 A 262. 781; Kracker v. Philadelphia Rapid Stock Yards Co., 171 App. Div. 897, 


N. J.—Leonard v. Caccippoli, 
A 918 [aff (Sup.) 133 A 68]; Osbun 
VaWesvoune. 99 sNAad., EE, 204, 122 A 
809 

N. Y.—Johnson vy. ‘Hudson River R. 
GO wo IN Nan OD pCO AI io: | Lei 
13 NU VE Super. 6331; Vigder v. Silver- 
man, 171 NYS 3938. 

Pa. —Reichle v. Philadelphia Rapid 
Transit, Co,, 241. Pa. 1. 88" A 79 

Si. C —Rourk v. Virginia- -Carolina 
Chemical Co., 108 S. C. 397, 95 SE 79. 

Wis.—Friedrich  v. Boulton, 164 
Wis. 526, 159 NW 803. 

Ont.—Edgar vy, Northern R. Co., 
11 Ont. A. 452. 

32. Peterson v. Ballantine, 205 N. 
Y. 29, 98 NE 202, 39 LRANS 1147; 
Wilds v. Hudson River R. Coy 29-N. 
Y. 315; Brooks v. Buffalo, etc., Re Co. 
1 Abb. Dec, 211 [aff 25 Barb. 600]. 

83. Reidel v. Chicago, etc., R. Co., 
144 Ill. A, 424 [aff 239 Tl, 363, 88 NE 
254]; Kain v. Smith, 89 N. Y._ 375 
[aff 25 Hun 146]; Stackus v. New 
Vor kiCent,»-Cte., be. Co, A9TN. YY 4045 
Maher v. Central Park, etc., R. Co., 
67 N. Y. 52-f[aff 39 N. Y. Super...155]; 
Massoth vy. Delaware, etce., Canal Co., 
64 N. Y. 524 [aff 6 Hun 314]; Stern 
v. Hall, 142 NYS 477. 

34. See supra § 678 et seq. 

35. New. Jersey Express Co. v. 
Nichols, 33 N. J. L. 434, 97 AmD 722. 

36. Colo. —Thivingston Vv. Barney, 
62 Colo. 528, 163 P 863. 

Ga,—Henderson v. Mingledorff, 27 
Gas A. 165, 107 SE 884. 

. J.— Rooney v. Siletti, 96 N. J. L. 
312, “415 A 664. 

N. C.—Elder v. Plaza R. Co., 194 

N. C. 617, 140 SE 298; Davis v. Pied- 


Transit Co., 34 Pa. Super. 10; Burnite 
v. Redstone Tp., 37 Pa. Co. 452. 

Wash.—Johnson Vv. Washington 
foute: Ine., 121 Wash, 608, 209 P 

Wis.—Delaney v. Milwaukee, etc., R, 
Co., 33 Wis. 67; Achtenhagen v. Wa- 
tertown, 18 Wis. 331, 86 AmD 769. 

Ont.—Headford v. McClary Mfg. 
Co... 28, Ont. 885. 

387. Cal.—Lawyer v. Los Angeles 
Pac, Co, 161. Cali. 53, 118" Pras: 

N. J.—Baker v. Fogg, etc., Co., 95 
N. J. L. 230, 112 A 406; Walton v. 
Ackerman,:49 N. J. L. 234, 10 A 709; 
Delaware, etc., R. Co, v. Toffey, 38 
N. J. L. 525; New Jersey Express 
Co. -v. Nichols, 83:N..J.. as 434,797 
AmD 722. 

Or.—Gentzkow v. Portland R. Co., 
54 Or, 114, 102 P 614, 185 AmSR 821. 

Utah. — Smith Vv. Ogden, etes = R, 
Co., 38 Utah 129, 93 P 1865. 

Wis.—Kornwolf v. Milwaukee Elec- 


tric R., ete; Co., 176<Wis, “160, 185 
NW 546; Friedrich v. Boulton, 164 
Wis. 526, 159 NW 803; Townley v. 
Chicago, ete., R. Co., 58 Wis. 626, 11 
NW 55; Dorsey v. Phillips, etce., 
Constr, Co., 42 Wis. 583; Cremer vy. 
Portland, 386 Wis. 92; Barstow v. 


Berlin, 34 Wis. 357; Langhoff v. Mil- 
waukee, etc., R. Co., 19 Wis. 489. 

38. Battle v. Cleave, ZION, sO. 012) 
101 SE 555; Lindsey v. Atlantic Coast 
Line R..Co,, 173 N.C. .390, 92' SH. 166; 
Bolden v. Southern R. Co., 123. N.C 
614, 31 SE 851; Cox v. Norfolk, etc., 
Ri Co. 8 Nee 604, 31 SE 848; 
Turby fill v. Atlanta, ete., Air Line 
R., CO45,"8 0.5. 'C.. 8205-60 SE’ 28; Wha- 
ley v. Bartlett, 42 S. C. 454, 20 SE 


155 NYS 405 [att 153 NYS 696). 

42. In trials generally see Trial 
[88 Cye 1541]. 

43. Katz v. North Kansas City 
Dev. Co., 215 Mo. A. 662, 258 SW 752; 
Lancaster v. St. Louis, etc., R. Co. 
128 Okl. 176, 261 P 960; Gourley v. 
Jackson, 116 Okl, 30, 243 P 243; Chi- 
cago, ete., BRiNCo. ee Perkins, 115 Okl. 
2338, 242 Pp 535; Shuck v. Davis, 110 
Okl. 196, 237 P 95; Lakey v. North 
McAlester Coal Co., 98 Okl. 130, 224 
P 309; Turner vy. Durant Cotton Oil 
Coi; 96 Okl. 31, 219 P 892; Midland 
Valley R. Co. v. Graney, U1 Okl. 54, 
185 P 1088. 

44. Gourley v. Jackson, 116 Okl. 
30, 243 P 248. 

45. See supra §§ 690 et seq, 755 et 


seq. 
46. O’Neill v. St. Louis, 292 Mo. 
656, 239 SW 94; Plate v. Ludlow- 


Saylor WireiC@o.y ? (Mon As 227 Sv 
899; Sprinkles Vv. Missouri Public 
Utilities Co., (Mo. A.) 188 SW 1072; 
Border v. Sedalia, 161 Mo. A. 633, 144 
a 161. 

7 HWreeman y. Vandruff, 12 k 
238. efile 257. eo ytas 
48. nthony v. Bliss, 39 Okl. 2 
134 P 1122, rh 
49. Shriver v. Marion County Ct., 
oe, Va. 685, 66 SE 1062, 26 LRANS 

50. Morris v. Wagner HBlectric 
ee: ety pipes Nae a 424; Sbig- 
io v. osep ea (ona M 
at eine fe So ae 

atz v. North Kansas Cit 
gare Ore ene Mo. Rep hee. 258 SW 752. 
E illiams v. Fleming, oo Ne 
A. 563, 267 SW 6. * sar 
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favor of defendant may be given where there is 
no evidence in the case tending to establish the 
negligence charged in the complaint,®? or where it 
is only conjectural or speculative,*+ even though 
there be some evidence of negligent acts other than 
those alleged,®> or whenever it would be the duty 
of the court to set aside a contrary verdict.°* And 
where there is no proof to sustain one of several 
charges of negligence, a court may properly instruct 
the jury to disregard it.67 The court cannot prop- 
erly direct a verdict for defendant if there is any 
evidence tending to prove the negligence charged.®8 
Nor ean it direct a verdict for defendant on plain- 
tiff’s failure to offer proof of facts admitted by 
defendant in his pleadings.°® Where the complaint 
alleges damages as the result of negligence and as 
the result of willful misconduct, a verdict for de- 
fendant cannot be directed as to the whole case if 
there is any testimony tending to show either neg- 
ligence or willfulness on the part of defendant.® 
And so, where there is any testimony tending to 
support one of several counts in the declaration, 
a verdict for defendant on the whole case cannot 
be directed.£t Where there is any testimony tend- 
ing to prove the negligent act charged as having 

53. U.S.—Russell v. Oregon Short 


Line R. Co., 155 Fed. 22,-88 CCA 618. 
Fla,.— Pensacola, etc., ‘SS. Co. --v, 


Tex.—Davidson 
Cone (Civ AS) 1:43 
Vt.—Wellman v. 
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been committed by one or the other of two defend- 
ants, a peremptory instruction for either cannot 
be given in the absence of a motion to elect.°? But 
the court may direct a verdict in favor of one of 
two defendants at the close of plaintiff’s evidence 
in chief in the absence of proof of his negligence 
when it is clearly apparent that no injury can 
thereby be inflicted upon the remaining defendant.®* 

[§ 904] b. When Negligence Not Shown To Be 
Proximate Cause. A peremptory instruction for 
defendant is properly given if plaintiff’s evidence 
does not tend to prove that defendant’s negligence 
was the proximate cause of his injury.™ 

[§ 905] ce. When Contributory Negligence Shown 
—(1) Where Burden Is on Plaintiff To Show Due 
‘Care. In jurisdictions where it is incumbent upon 
plaintiff to establish his due care,®> an instruction 
to find for defendant is proper if plaintiff offers 
no proof thereof,®® and, a fortiori if, in addition 
to plaintiff’s failure of proof, there is evidence in 
the case of plaintiff’s contributory negligence.** If 
the only reasonable inference’ to be drawn from 
plaintiff’s evidence®® or from all the evidence in 
the case®® is that he was guilty of contributory 
negligence, the court should instruct the jury as 
Ga.—Western Union Tel. Co. v. 


Spencer, 24 Ga. A, 471, 101 SE 198. 
Ill.—Edwards v. Prest-O-Lite Co., 


v. Redon Lumber 
SW 70 
Wales, “98 Vt. 437, 


Austin, 63 Fla. 241, 58 S 611. 129 A 317. 202 Till. A. 233. 

Ill.—Morgan v. New York Cent. R. W. Va.—Barna v. Gleason Coal, Ky.—Louisville, ete, R. Co. v. 
Co., 327 Ill. 339, 158 NE 724; Devine| etc., Co., 883 W. Va. 216, 98 SE 158. Bland, 171 Ky. 424, 188 SW 468; 
Vemluinors Cente R- Cor 191) Tht AG 54. Illinois Cent. R. Co. v. Cash, | Chesapeake, etc., R. Co. v. Berry, 164 
330; Ashland Auto Garage v. Chicago | 221 Ky. 655, 299 SW 590. Ky. 280, 175 SW 340. 
ue Cowes 1838 11, AL. 207274 Bonh'iam :*v: 55. Louisville, etc., ConA Md.—Morgenstern. v. Sheer, 145 


Winchester Repeating Arms Co., 179 


Ill, A. 469. 

Ind.—Coldwell v. Alley, 70 Ind. A. 
313, 123 NE 432; Watt v. Mishawaka 
aoe etc., Co., 53 Ind. A. 682, 99 NE 

02 

Iowa.—Walkden y. Carbon Coal Co., 
171 NW 684; Wonderly v. Oertel, 185 
Iowa 503, 170 NW 817. 

Caldwell, 190 


Ky.—Wilcoxson vv. 
Ky. 278, 227 SW 176; Chesapeake, 
etc., R. Co. v. Adkins, 167 Ky. 329, 
180 SW 517; Cincinnati, ete., R. Co. 
v.| Hill, 161 Ky. 237, 170 SW 599. 

Md.—Western Maryland R. Co. v. 
Sanner, 130 Md. 581, 101 A 587 [cer- 
tiorari den 245 U. S. 661 mem, 38 
SCt 61 mem, 62 L. ed. 5386 mem]. 

Mass.—Downing v. Jordan Marsh 
Co., 234 Mass. 159, 125 NE 207; Doug- 
las v. Shepard Norwell Co., 217 Mass. 
127, 104 NE 491. 

Mich.—Northern Oil Co. v. Vander- 
vort, 228 Mich. 516, 200 NW 145; 
Kangas v. Champion Iron Co., 228 
Mich. 237, 199 NW 616 (willful negli- 


gence); Dube v. Northwestern Coop- 
erage, ete., Co., 209 Mich. 661,. 177 
NW 148. 

Minn.—Dehn v. Buck, 165 Minn. 


310, 206 NW 435. 

Mo.—Rosemann v. United R. Cos., 
197 Mo. A. 337, 194 SW 1088. 

Nebr.—Steenbock v. Omaha Coun- 
try Club, 110 Nebr. 794, 195 NW 117; 
Davis v. Chicago, etc., R. Co., 104 
Nebr. 345, 177 NW 181. 

N. J.—Cook v. American Smelting, 
CLC CO. 799 SING GO das Ok, 20> A T7435 
Adriance v, Schenck, 95 N. J. L. 185, 
112 A 408. 

N. D.—Knight v. Willard, 26 N. D. 
140, 143 NW 346, 

Oh.—Moran v. Hines, 115 Oh. St. 

226, 152 NE 664; Foss- Schneider 
Brewing Co. v. Ulland, 97 Oh; St, 210, 
119 NE 454, 4 ALR 1098. 
i, 2OK). —Chicago, 6te.,, Riv. Co. vy) Per=, 
kins, 115 Okl, 233, 242. P 535; Chi- 
1CAE80,CtE., R.. .CO, hve Wainscott, 103 
‘Okl, 187, 229 P 808; Hepner v. ’Qua- 
‘paw Gas Coy g2 Ok1. OFZ ee 4389 
‘New York Plate Glass Ins. Co. v. 
‘Katz, 152 P 353; Smith v. Acme Mill- 
ing Co., 34 Okl. 439, 126 P 190. 

Pa.—MecVey Vv. ughes, 244 Pa. 
113, 90 A 436; Roberts v. PIDEC BL, 
30 Pa. Dist. 484. 


Jones, 191 Ala. 484, 67 S 651, 

56. Wellman vy, ‘Wales, 98 Vt. 437, 
F295 A310 

57. U. S.—Wilmington Star Min. 
Co: v. -Fulton,: 205 U. S: 60; 27 Sct 
412, 51 L. ed. 708; Southern R.: Co. 
v. Hardin, 157 Fed. 645, 85 CCA 329; 
Citizens’ Gas, ClLCn WO Ve Nicholson, 
152 Fed. 389, ’81 CCA 515, 

Ark.—St. Louis, Ete). tke COs, ¥. Caan 
79 Ark, 225, 95 SW 137. 

Ga.—Shields v. Georgia R., 
Co., 1 Ga, A. 172, 57 SE 980. 

Ill.—Aurora, etc., R. Co. v. Gary, 


221 Til. 29, 77 NE 465. 

Ind, 'T.—Atchison, Rey Co, Ve 
Baker, 104 SW 1182. 

Iowa.—Needy v. Littlejohn, 137 
Iowa. 704, 115 NW 483; Hanley v. 
Ft. Dodge Light, etce., Co., 133 lowa 
326, 107 NW 5938, 110 NW 579. 

Ky.—Louigsville, ete, R. Co, v. 
Joshlin,« 110 ‘SW.\382, 33> KyL 513; 
Lexington R.°' Co. v. Vanladen, 107 
SW 740, 32 KyL 1047; Owensboro 
Wagon Co. v. Boling, 107 SW 264, 32 


KyL 816. 
Mo.—Roscoe v. Metropolitan St. R. 


etc., 


etc., 


Co., 202 Mo. 576, 101 SW 32; Dakan 
v. G. W. Chase, etc., Mercantile Co., 
197 Mo. 288, 94 SW 944; Flanery v. 
St. Louis, etc., R..Co,,--2'9 | MowA, 
652, pg SW 575. 

N. Y.—Robinson v. Crimmins, 120 


App. Div. 250, 104 NYS 1076; Sever- 
son v. Hill- Warner-Fitch Co., 116 
App. Div. 108, 101 NYS 808. 

Tex.—Missouri, etc., R. Co. v. Har- 
rison, 44 Tex. Civ. A. 58, 99 SW 124; 
Galveston, etc., R. Co. v. Parish, (Civ. 
A.) 9838 SW 682. 

Wis.—Montange v. Northern Hlec- 
trical Mfg. Co., 127 Wis. 22, 105 NW 


1043. 
58. U. S.—O’Dell v. Southern R. 
248 Fed. 345 [aff 252 Fed. 540, 


LOxaeA 
164 CCA 456]. 

Ala.—Southern R. Co, v. Hyde, 164 
Ala. 162, 51. S 368. 

Ark.—Cook vy. Missouri Pac, R. Co., 
160 Ark. 523, 254 SW 680. 

Colo.—Catlett v. Sir ei R. 
Co., 56 Colo. 4638, 139 14. 

D. C.—French v, National Laundry 
Co., 31 App. 105, 

Fla.—Southern Express Co. v. Wil- 


liamson, 66 Fla. 286, 63 S 433, LRA 
1916C 1308, 


Chey) 


Ma. 208, 125 A 790; Darby Candy Co. 
v. Hoffberger, 111 Md. 84, 73 A 565. 
Mass.—Stevens v. Reyn, 220 Mass. 
332, 107 NE 945. 
N. J.—Osbun v, De Young, 99 N. J. 
L. 204, 122 A 809. 
oat i,—Riccio vy. Ginsberg, 139 A 


Ss. C.—Rourk v. Virginia-Carolina 
Chemical Co., 108 S. C. 397, 95 SE 79; 
Baker v. Western Union, Tel. Co., 87 
S. C.°174, 69 SE. 151. 

Tex.—Missouri, ete., R. Co. v. Card- 
well, (Civ. A.) 187 SW 1073; Houston, 
6CG. Ree CO. Ve mL OODRE, (Civ. A.) 184 
Sw’ 347. 

59. Harris v. Rex Coal Co., 177 
Ky. 630, 197 SW 1075. 

60. McCown v. Muldrow, 91 S. C. 
523, 74 SE 386, AnnCas1914A 139. 

61. Bagaini v. Donk Bros. Coal, 

OO. LOY Lu Avy Ge : 

. Louisville Gas, ete. Co. 
Nall, 178 Ky. 38, 198 SW 745. 

63. Capital Tract. Co. v. Vawter, 
$i, App! (CD. C2)". -29, AnniGasl9i2m 
1059. 

64. Davis v. Schroeder, 291 Fed. 
47; Savage v. Chicago, etc., RuLNCos, 
145 Ill. A. 400 [aff "238 Ill. 392, 87 
NE 377]; Hepner v. Quapaw Gas Slee 
92 Okl. 9, 217 P 488. 

65. See supra § 759. 

66. Devine v. Pfaelzer, 277 Ill. 
255, 115 NE 126, LRA1917C 1080; a 


nois Cent. R. Co. v. Batson, 81 Tl, 
142. 
67. Courtney v. Connecticut Co., 


87 Conn, 708, 88 A 716; Kuetemeyer v. 
Illinois Cent. i Sian RL 197 Ill. A. 616; 
Gahagan. v. Boston, etc., R.. Co; 1 
Allen (Mass.) 187, 79 AmD. 724. 

68. T1l.—Hedmark v. Chicago R. 
Co., 192 Ill. A. 584. 

Iowa.—Lundy v. Ames, 202 Iowa 
100, 209 NW 427. 

Mass.—Doyle v. Boston El], R. Co., 
248 Mass. 89, 142 NE 6938. 

Mich.—Gillett v. Michigan United 
Tract. Co., 205 Mich. 410, 171. NW 


536. 
R. I.—Raczelowski v. New York, 
Co., 


etc., R., Co.,38.R, 1.:194, 94:A 687. 

69. Atwood vy. Connecticut 
(Conn.) 83 A 211; Hyde v. Blumen- 
thal, 136 Md. 445, 110° A 862; Wendell 
vy. New York Cent., etc, EH. Co., 91 
N. Y. 420 [rev 14 NYWklyDig 406]. 
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matter of law that the action cannot be maintained. 
lf there is any evidence tending to prove plaintilf’s 
due care, a verdict for defendant cannot be 
directed.”° 

[§ 906] (2) Where Burden Is on Defendant To 
Show Contributory Negligence. In jurisdictions 
where contributory negligence is matter of de- 
fense,’! a verdict for defendant is properly ordered 
where contributory negligence is established by the 
evidence introduced by plaintiff,’? or by all the evi- 
dence in the case.*? If there is any evidence tending 
to prove plaintiff’s due care a verdict for defendant 
cannot be directed." 

[§ 907] (8) Where Rule of Comparative Negli- 
gence Is in Force. In jurisdictions adopting the 


doctrine of comparative negligence,‘® a peremptory: 


instruction on the question of contributory negli- 
gence is pre ‘nuded by the statute where there is 
evidence of negligence on the part of defendant suffi- 
cient to take the case to the jury,’® although, where 
the eviderce of plaintiff’s contributory negligence 
is undisputed, the issue should not be submitted 
to the jury in terms allowing them to find whether 
there was contributory negligence or not, but it 
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should be narrowed to the sole question whether 
or not the negligence of plaintiff was equal to, or 
greater than, the negligence of defendant.:! 

[§ 908| d. When Contributory Negiigence Shown 
To Be Sole Cause of Injury. Even though, under 
the facts of a particular case, the questions of neg- 
ligence and contributory negligence are for the jury, 
the court has authority to direct a verdict for de- 
fendant where the only reasonable inference from 
the evidence is that the contributory negligence 
ot plaintiff was the sole proximate cause of his 
injury."® 

[§ 909] 6. Instructions—a. In General. The rules 
governing the giving of instructions in trials gen- 
erally’® are applicable to trials in actions for negli- 
gence,®° as, for example, that the form of the instrue- 
tion and its language and style are discretionary 
with the court®! so long as the judgment of the jury 
is in no degree subordinated to the opinion of the 
court on the facts,8? and the law is completely®* and 
correctly®* stated; that the instruction should be 
clear and explicit,8> not tending to mislead or con- 
fuse the jury,®® being neither ambiguous,®* vague,®> 
argumentative,®® nor contradictory ;° that it should 


70. Zellmer v. Hines, 196 Iowa 428,;In its assignment of errors this in- [a] Held not misleading.—Where 
192 NW 281; Chesapeake, etc., R. Co.| struction is not charged as error.} other explanatory instructions are 
v. Berry, 164 Ky. 280, 175 SW 340. The brief makes no comment upon} given. White v, Covell, 66 Cal. A. 

71. See supra § 755 et seq. it, and although it was excepted to] 732, 227 P 196. . 

72. D. C.—Greenwell v. Washing- | on the trial, such exception has been [b] Held misleading.—Not  re- 


ton Market Co., 21 D. C. 298. abandoned here. 


Minn.—Dehn y. Buck, 165 Minn. 


In view of this un- 
disputed law, there is but little in 


stricting the evidence referred to, to 
the issues essential to the mainte- 


310, 206 NW 435. 

Mo.—Collett v. Kuhlman, 243 Mo. 
585, 147 SW 965; Lumb v. Forney, 
(A.) 190 SW 988. 

Nebr.—Davis v.. Chicago, etc.,., R. 
Co., 88 Nebr. 611,'119 NW _ 1121. 

Oh.—Great China Tea Co. v. Nor- 
folks, ete:,,.R...Co.,27.Oh,. Cir, Ct. 647. 
. Wyo.—Chicago, etc., R. Co. v. Cook, 
18 Wyo. 438, 102 P 657. 

73. U. S.—Beulah Coal Min. Co. 
v. Verbrugh, 292 Fed. 84; Crane v. 
Payne, 291 Fed. 551; Miller v. Cana- 
dian Northern R. Co., 281 Fed. 664; 
Marshall v. Hines, 271 Fed. 165; Chi- 
cago, ete., R. Co, v. Bennett, 181 Fed. 
799, 104 CCA 309, 

Ark -—Ty ler’ ‘vy, St. Louis, ete, RX. 
Co:, 180 Ark. 583, 198 SW 128 (de- 
cided before the act of 1919 which 
introduced the doctrine of compara- 
tive negligence in that state). 

Cal.—Lynch v, Pacific Electric R. 
Co., 32 Cal. A. 689, 164 P: 20. 

Ind.—Phillips v. Jackson, 83 Ind. 
A, 135, 147 NE 818. 

Pa.— Wampum First Nat. Bank v. 
Western Union Tel. Co., 34 Pa. Super. 
488; Jones v. Zoological Soc., 23 Pa. 
Dist. 1080. 

Tex.—Beaumont, ,éete., R. -Co.. Vv. 
Myrick, (Civ. A.) 208 SW 9385; Dudley 
v. Hawkins, (Civ. A.) 183 SW 776. 

Wash.—Maddux v, Gray, 128 Wash. 
149, 222 P 470. 

74, Cook y. Missouri Pac, R. Co., 
160 Ark, 523, 254 SW 680. 

75. See supra § 595 et seq. 

76. Hiatt v. St. Louis-San Fran- 
cisco R. Co., 308 Mo. 77, 271 SW 806 
(cause of action based on the Ar- 
kansas Act of 1919 adopting the com- 
parative negligence rule in a limited 
group of negligence cases, and the 
construction of such statute by the 
supreme court of that state). 

{a] Reason for rule.—‘Contribu- 
tory negligence is no bar to the plain- 
tiff’s action, unless the negligence of 
the plaintiff, in degree, equals or 
exceeds the negligence of the rail- 
road employees. In the instant case 
the evidence shows that plaintiff was 
a@ mere guest or passenger of the 
driver of the automobile, and had no 
control over its operation. The trial 
court properly instructed the jury 
that the negligence of the driver was 
not to be imputed to the plaintiff. 


the way of negligence to be charged 
to plaintiff. The jury by its verdict 
determined the relative negligence of 
the parties. A peremptory instruc- 
tion on the question of contributory 
negligence could not have been given, 
so that the sole duty of the jury, in 
this regard, was to compare the neg- 
ligence of the parties.’’> Hiatt v. St. 
Louis-San Francisco R. Co., 308 Mo. 
77, 105, 271 SW 806. 

77. Davis v. Scott, 151 Ark. 34, 
235 SW 407. 

78. Clarke v. Illinois Cent. R. Co., 
286 Fed, 915. 


79. See Trial [38 Cyc 1594]. 
80. See cases infra this section. 
81. Froeming v. Stockton Electric 


R. (Co. WW, (Caly 401) 1538, PP 712, ,Ann 
Cas1918B 408; Cincinnati Tract. Co. 
v. Kroger, 10 Oh. Cir. Ct. N. S. 64, 30 
Oh; Cir’ Ctr 65.4, 

[a] Particular language held not 
error.—Jury’s conclusions to be made 
“from the evidence.’’ Froeming v. 
Stockton Electric R. Co., 171 Cal. 401, 
153 P 712, AnnCasl918B 408. t 

[b] Particular language held not 
correct.—Charging facts as negli- 
gence “under the circumstances of 
every particular case,’ ‘instead of 
“under the circumstances of this par- 
ticular case.’’ Cincinnati Tract. Co. 
v, Kroger, -10)Onh, Cin, .Ct. N= S64; 80 
Oh, Cir. Ct. 654. 

82. See infra § 916, 

83. Rock Creek Steamboat Co. v. 
Boyd, 111.Md. 189, 73 A 662. 

[a] Incomplete statement of the 
law.—Omitting elements of damage. 
Rock Creek Steamboat Co. v. Boyd, 
111 Md. 189, 73 A 662. 

84. Wennmacher v, Choate, 224 Ill. 
A. 42; Dyer v. People’s Ice Co., 188 
Mich, 203, 154 NW _ 135; Kress vy. 
Markline, 117 Miss. 37, 77 S 858. 

85. Williams v. Pennsylvania R, 
Co., 235 Ill. A. 49; Hunter v. Ameri- 
can Brake Co., (Mo. A.) 281 SW 659; 
Ft. Worth, etc., R. Co. v. Morrison, 
58 Tex. Civ. A, 158, 123 SW 621. 

[a] Conflicting evidence. — Evi- 
dence of negligence and contributory 
negligence very evenly balanced, 
Williams vy, Pennsylvania R. Co., 235 
Ill. A. 49. 

86. White v. Covell, 66 Cal. A. 732, 
pala 196; Thiele v. Hetzel, 184 Ill. 


nance of the action, and too fre- 
quently using words to the effect that 
the jury should find defendant not 
guilty. Thiele v. Hetzel, 184 Ill. A. 633. 

87. Walsh v. Portsmouth Brewing 
Co., :29) No Hi. -530, 'iP1j} Ay 236. 

[a] Ambiguity not fatal._—‘P'ain- 
tiff can maintain only this suit’? . ‘en 
explained by further instruction o 
mean “that if the defendant is liable 
. , . this suit will cover all of her 
loss, past and prospective.” Walsh 
v. Portsmouth Brewing Co., 79 N. H. 
530,531 1131 Ay 286. 

83. ims v. Martin, 33 Ga. A. 486, 
126 SE 872; Fairbury v. Barnes, 228 
lil. A. 389; Weifenbach vy. White City 
Constr; 'Co.3- 201) My Aiba, 

_{a] Held not vague: (1) Refer- 
ring to plaintiff’s declaration for a 
statement of her case. Weifenbach 
v. White City Constr. Co., 201 Ill. A. 
521. (2) That a violation of “a stat- 
ute of the State” or “an ordinance of 
this city,” without referring to any 
specific statute or ordinance, where a 
specific statute and ordinance were 
alleged in plaintiff's declaration and 
introduced in evidence, the charge 
being held to refer to such statute 
and ordinance. Sims v, Martin, 33 
Ga, A. 486, 126 SE 872. 

_[b] Held vague.—Requiring plain- 
tiff to prove every ‘material allega- 
tion” and every “material point in 
issue” before it can recover where the 
jury were not informed what are the 
material allegations and points in is- 
sue. Fairbury v. Barnes, 228 Ill. A. 389. 


89. Holloway v. Milledgeville, 35 
Ga, A. 87, 132 SE 106. 
[a] Held argumentative.—‘“Calam- 


ities and casualties are common to 
all, but because they occur it by no 
means follows that such as may be 
so unfortunate are entitled to re- 
cover compensation in damages vut 
of ... [a city] who may “be able 
to pay damages.” Holloway v. Mil- 
Ne hla 35 Ga. A. 87, 88, 1382 SH 


90. Harrington vy. 273 
Mo. 414, 202 SW 1066. 

_{a] Held contradictory.—Instruc- 
tions for the defendant presenting a 
wrong theory of the case and other 
instructions presenting the right the- 
ory. Harrington v. Dunham, 273. Mo. 
414, 202 SW 1066. 


Dunham, 


_ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oe 


a 


Dre ee 


§ 909] 


state the issues made by the pleadings and evi- 
dence, that it should be applicable to the pleadings 
and evidence,°? and be contined to the specific facts 
alleged in the declaration®® or disclosed in the evi- 
dence as the ground of the cause of action,®* and 
that it should require special findings of fact where 
the nature of the pleadings and evidence requires 


91. Holloway v. Milledgeville, 35 
Ga, A. 87, 132 SE 106; Bradford v. 
St. Joseph, (Mo, A.) 14 SW .281: 
Thomas v. Otis El. Co., 103 Nebr. 401, 
172 NW 53; Decatur Gotton Seed Oil 
oy. Vv. Belew, (Tex. Civ. A.) 178 SW 

[a] Issues sufficiently stated: (1) 
Narrating only one of plaintiff's con- 
tentions, where the court did not ex- 
pressly so limit the contention but in- 
vited the jury to inspect the peti- 
tion to ascertain it. Holloway v. 
Milledgeville, 35 Ga. A. 87, 132 SE 
106. (2) Submitting one only of two 
issues presented by the -pleadings 
where the evidence on the other is- 
sue was uncontradicted. Bradford v. 
St. Joseph, (Mo. A.) 214 SW 281. 
(3) Submitting only those allegations 
of negligence which there is evidence 
to support and omitting other allega- 
tions in the absence of supporting 
evidence. Thomas v. Otis Hl. Co., 
103 Nebr. 401, 172 NW 53. (4) Sub- 
mitting -two negligent acts alleged 
and the evidence in support of them, 
although other acts were alleged in 
the same declaration conjunctively. 
Decatur Cotton Seed Oil Co. v. Be- 
wee occa Civ. A.) 178 SW 607. 
ged U. S.—Hines vy. Jasko, 266 Fed. 


Ark.—St. Louis, ete., R. Co. v. Hop- 
kins, 54 Ark. 209, 15 Sw 610, 12 LRA 
189, 

Ga.—HFlirsch v. Plowden, 35 Ga. A. 
763, 134 SE 833; Georgia R., etc., Co. 
ae eee, sore Gas vARe 71350234: SH 


Ill.—Presley v. Kinlock-Blooming- 
ton Tel. Co., 158 Ill. A. 220; Smith 
a Illinois Collieries Co., 155 Ill. A. 

48. 

Mo.—Carpenter v. Burmeister, 217 
Mo. A. 104, 273 SW 418; Start v. Na- 
tional Newspaper Assoc., (A.) 222 
SW 870; Mackin v. People’s St. Re 
etc. Co., 45 Mo. A, 82; Fairgrieve v. 
Moberly, 39 Mo. A. 31. 

Mont.-—Melzner v. Chicago, etc., R 
‘Co., 51 Mont. 487, 153 P 10 19: 

Nebr. —Kilpatrick v. Richardson, 37 

Nebr. 731, 56 NW 481. 

N. Y.. Pollock v. Brooklyn, etc., R. 
Co., 15 NYS ‘189 [aff 1383 N. Y. 624 
mem, 30 NE 1150 mem]. 

Tex.—International, etce., R. Co. v. 
Hason, (Civ. A.) 35 Sw 208. 

[a] . Held applicable to pleadings 
and proof.—Referring jury to plead- 
ings on one instruction sufficient 
where matter brought out in other 
instructions. Carpenter v. Burmeis- 
ter, 217 Mo. A. 104, 273 SW 418. 

{b] Held not applicable: (1) A 
charge to a jury on a phase of the 
case not warranted by the evidence. 
St. Louis, ete., R. Co. v. Hopkins, 54 
Ark, 209, 15 SW 610, 12 LRA 189; 
Mackin vy. People’s Sst. BR etc, Co., 
45 Mo. A. 82; Fairgrieve Vv. Moberly, 
39 Mo. A, 31: Kilpatrick v. Richard- 
son, 37 Nebr. 731, 56 NW 481; Pol- 
‘lock v. Brooklyn, etc., Ri Co, 15 NYS 
189s [afi 433. Ne Yi. 624 mem, 30 NE 
1150 mem]; International, etc. R. 

~'Co. v. Eason, (Tex. Civ. A.) 35 SW 

208. (2) Charging in words of a 

statute not applicable to the facts. 

Hirsch v. Plowden, 35 Ga. A. 763, 134 
SE 833; Georgia R., ete., Co. v. Bry- 
ans, 3h Gal pA. 7138, 134 SH. 787... (3) 
Following the allegations, of the pe- 
tition in certain respects ‘where such 
_allegations were not. supported by 
the evidence. Start v. National 
Newspaper Assoc., (Mo. A.) 222 SW 
870. (4) Permitting recovery on a 
ground other than that charged in 
the declaration. Presley v. Kinlock- 
Bloomington Tel. Co., 158 Ill. A. 220; 
Smith’ v. Illinois Collieries Co., 155 
Tli. A, 148 (5) Submitting the: case 


NEGLIGENCE 


to the jury on an: issue other than 
that declared on which negligence 
had not been established by the 
proof. Hines v. Jasko, 266 Fed. 336. 
93. Ga.—Central R., etc, Co. v. 
Nash, 81 Ga. 580, 7 SH 808. 
Ill.—American Express Co. v. Ris- 
ley, 179 Ill. 295, 538 NE 558; Chicago, 
etc., R. Co. v. Mock, 72 Ill. 141; Stan- 
ton v. Chicago City R. Co., 205 Ill. 
A. 885; Northern: Milling, Co. v. 
Mackey, 99 Ill. A. 57. 
Ind.—Indianapolis, ete., Tract. Co. 
v. Sherry, 65,Ind, A.J, 116 NE 594; 
Chicago, etc., R. Co. v. Thrasher, 35 
Ind. A. 58, 73 NB 829. 
Iowa.—Stanley v. Cedar Rapids, 
ete., R. Co., 119 Iowa 529, 93 NW 489; 
Beard v. Guild, 107 Iowa 476, 78 NW 


201. 
Ky.—Davis v. Paducah Ryvete, Co.; 
68 SW 140, 24 KyL 135; Sandy River 


Cannel Coal Co. v. Caudill, 60 SW 
180, 22 KyL 1175. 
Mich.—Mitchell ‘v. Prague, 110 


Mich. 78, 67 NW 1096, 64 AmSR 329, 
34 LRA 182, 

Mo.—Marr v.:Bunker, 92 Ba A. 
651; Pryor v. Metropolitan St, R. Co., 
85 Mo, A. 367. 

N. Y.—Donohue v. Syracuse, etc., 
R. Co., 11 App. Div. 525, 42 NYS 808; 
Lee v. Vacuum Oil Co., 54 Hun 156, 
7 NYS 426 [app dism 126 N, Y. 670 
mem, 27 NE 1020 mem]. 

Tex.—Freeman v. Carter, (Civ. A.) 
81 SW 81; Galveston, ete, R. Co. v. 


Karrer, (Civ. A.) 70 SW 328; -Inter- 
national, etc., R. Co. v. Eason, (Civ. 
A.) 35 Sw 208: Gulf, ete., R. Co. v. 


Younger, 10 Tex. Civ. A. 141, 29 SW 
red Gulf: ete) "R7Co.. v. Scott, (Civ. 

A.) 27 SW 827. 

[a] Held confined to alleged facts. 
—An instruction in general broad 
terms, but terminating with the qual- 
ification providing’ such negligent 
acts “are alleged in the declaration.”’ 


Stanton v. Chicago City R. Co., 205 
Ill. A. 385. : 

[bo] Held not confined to alleged 
facts.—An instruction in general 


broad terms terminating in the quali- 
fication ‘‘as alleged in the complaint,” 
such qualification, however, referring 
only to the nature and extent of the 
injuries received and not to the man- 
ner of their infliction. Indianapolis, 
etce., Tract. Co. v. Sherry, 65 Ind. A. 
1B 116 NE 594, 

94. Cornwall v. Bloomington Busi- 
ness Men’s Assoc., 163 Ill. A. 461; 
Good Roads Co. v. Kansas City R 
Co., (Mo. A.) 217 SW 858; Mulderig 
V.r st, Louis,: ete. R.. Col, 116% Mo, | Ay 
655, 94 SW 801; Texas Tract. Co. v. 
Hanson, (Tex. Civ. A.) 143 SW 214, 


95. See infra § 944, 
96. See infra § 916. 
[a], Held improper assumption of 


fact.—That any given fact in issue 
has been proved, even though the 
oral testimony in support of that fact 
is wholly uncontradicted, unless it 
amounts to an admission by the op- 
posite party. Interstate SS. Co. v. 
Chanfordi,- 22 Oh. Cir. Ct. N. S.. 310. 
97. Atlanta Gas Light Co. v. Cook, 
35 Ga. A. 622, 134 SE 198; Cohen 
v. Weinstein, 231 Ill. A. 84; Hdwall 
v. Chicago, etc., R. Co., 208 Ill, A. 
489; Webb v. Baldwin, 165 Mo. A. 240, 
147 SW 849; Gulf, ‘etc., Ry Cow! v: 
Gentry, (Tex. Civ. A.) 197 SW 482. 
{a] Held not error: (1) Repeat- 
ing not erroneous, but of doubtful 
value. Edwall v. Chicago, etc., R. 
Co., 208 Ill, A. 489. (2) Singling out 
particular facts in separate instruc- 
tions where all facts and issues were 
covered adequately in other instruc- 
tions. Webb v. Baldwin, 165 Mo. A. 
240, 147 SW 849. (8) Stating plain- 
tiff's contentions at greater length 
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‘it; that it should not invade the province of the 

jury;°° and that it should not single out and give 
undue prominence to issues, theories, or evidence ;°7 
that requested instructions are properly refused if 
they do not conform to these requirements, or if 
the substance of the requested instruction has al- 
ready been given in another form;%? and that, in 


than defendant’s, the STE 
however, as to the contentions of both 
being fair and sufficiently clear and 
distinct, Atlanta Gas Light Co. v. 
Cook, 35 Ga. A. 622, 134 SH 198. 

[b] Held error: (1) Having ten- 
dency to create in the minds of the 
jury the impression that certain facts 
should, in the opinion of the court, 
be given controlling effect in their 
determination. Gulf, etc., R. Co. v. 
Gentry, (Tex. Civ. A.) 197 SW 482. 
(2) Repetition of ‘not guilty.” Cohen 
vy. Weinstein, 231 Ill. A. 84: 

98. Ala.—Southern ‘R. Co. v. 
Hobbs, 151 Ala. 335, 438 S 844, 

1 ane _—-Wanzer v. Chicago, 178 Ill. A. 
5 

Minn.—Brandenberg v. Equity Co- 
op. Exch., 160 Minn. 162, 199 NW 570. 

N... Y.—Dolan Vv. Délaware, ete., 
CanalCo., 71 IN--Y¥. 285. 

Okl. —Muskogee Electric Tract. Co. 
Sac apres 100 Okl. 169, 228 P 

Tex.—Gulf, ete., R. Co. v. Dickey, 
(Civ. A.) 171 SW 1097 [rev 108 Tex. 
126, 187 SW 184]; Northern Texas 
Tract, Co. v. Moberly, (Civ. A.) 109 
SW 483. 

[a] Instruction properly refused: 
(1) As ignoring issues and evidence. 
Brandenberg v. Equity Co-op. Exch., 
160 Minn. 162, 199 NW _ 570. (2) 
Assuming as true a fact in dispute 
or assuming as true a fact which is 
contrary to all the evidence upon 
the point. Muskogee Electric Tract. 
Co. .v. Thompson, 100 Okl, 169, 228 
P9635. (3) Containing several as- 
sumptions of a fact unsupported by 
the evidence and tending to mislead 
the jury, and also invading the prov- 
ince of the jury. Wanzer v. Chicago, 
178 Ill. A. 250. (4) Not supported by 
evidence. ‘Gulf, etc., R. Co. v. Dickey, 
(Tex. Civ. A.) 171 SW 1097 [rev 1068 
Tex. 126, 187 Sw 184]. -(5) ‘That if 
the jury believed the testimony of a 
witness, they must find for defend- 
ant. Dolan v. Delaware, etce., Canal 
COn LEN OY 28 De 

[b] Instruction improperly  re- 
fused.—A ffirmatively stating the 
negative side of an issue where a 
charge had already been given on 
the affirmative side of such issue, 
Northern Texas Tract. Co. v. Mob- 
erly, (Tex. Civ. A,) 109 SW 483. 


99. U. S.—Denison v. McNorton, 
228 Wed. 401, 142 CCA 631; White- 
house v. Edwards, 152 Fed, 72, 81 
CCA. 296. 

Ida.—Quillin v. Colquhoun, 42 Ida, 
522,.247 P 740. 

nwt Sivan v. Chicago, ete., R. Co., 
183 Ill. A, 129 [rev on other’ grounds 
267 Ill. 358, 108 NE 301]; Smith v. 


Hast St. Louis R. Cogs o9r Ts Act so: 

Ky.—Louisville, ete., R.'Co. vy. May, 
8 Ky. Op. 116, 

Mass.—Plummer v. Boston El. R. 
Co., 198 Mass. 499, 84 NH 849. 

Mich. ~ Dyer Vv. People’ s Ice Co., 188 
Mich. 203, 154 NW 135. 

Minn.—Johnson vy. Scott, 119 Minn. 
470. 188 NW 694. 

Mo.—Webb v. Baldwin, 165 Mo, A. 
240, 147 SW 849 

Nebr. 
Water Co., 83 ‘Nebr. Yale 118 NW 1110. 

N. J.—Merklinger v. Lambert, 76 
Neds Ly 806; 72 A £19: 

Oh.—Goldstein vy. Klein, 411370h 

Co. v. Carpen- 


NPNS 1. 
i Tex.—Gulf, ete., R. 
ter, (Civ. A.) 201 SW 270; Houston, 
etc., R. Co. v. Maxwell, 61 Teéx. Civ. 
A, 80, 128 SW 160. 

Vt.—Kilpatrick v. Grand Trunk R. 
Co., 74 Vt, 288, 52 A 531, 93 AmSR 


887. 
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Wash.—Roberts  v. 
Mill Co., 30 Wash. 25, 70 P 111. 


1336 [45 C.J.] 
considering whether the instruction given conformed 
to these requirements, it must be read in the light 
of the language used in other instructions given.t 

[§ 910] b. Defendant’s Negligence—(1) Necessity 
and Propriety of Charge. When the issue of de- 
fendant’s negligence is properly raised by the plead- 
ings and evidence,” it is the duty of the court to 
instruct the jury on the law of such issue.*? Where 
defendant’s negligence is presented by pleading and 
evidence, a charge ignoring that issue and permit- 
ting recovery to plaintiff upon proof merely that he 
was free from contributory negligence is error.* On 
the other hand, if the evidence shows that plaintiff 
was guilty of contributory negligence as matter of 
law, an instruction on the primary negligence of 
defendant need not be given.’ Where the evidence 
presents the possibility of concurrent negligence on 
the part of two or more while the action is brought 
only against one, plaintiff is entitled to a charge 
presenting defendant’s negligence to the jury.’ If, 
on the other hand, the action is brought against sev- 
eral defendants, they are entitled to a charge dis- 
allowing a recovery against any one of them if none 
of them was negligent,’ and disallowing a recovery 


1. Ala.—U. S. Cast Iron Pipe, etc., 
Co. v. Williams, 213 Ala. 115, 104 S 


NEGLIGENCE 


Muncey, 33 Tex. Civ. A. 416, 76 SW 


9. Marcus v. Omaha, 6te.,. Re, ete, 


: [§§ 909-911 


against all on proof only of the negligence of one.® 
If, in such ease, the case is tried on the theory of the 
sole liability of one of the defendants, an omission 
of an instruction as to the liability of the others. 
is not erroneous.® : 

[§ 911] (2) Definition and Essentials of Negli- 
gence. In the absence of a request for such an in- 
struction, it is usually held unnecessary for the court 
to give an abstract definition of the term ‘‘negli- 
gence’’!°especially when the jury are correctly in- 
structed as to the care required of plaintiff and 
defendant respectively,44 or as to the specific acts 
of negligence under consideration.’ But a defini- 
tion of ‘‘negligence’’ is required wherever necessary 
to clarify the instructions given,'? or properly to 
apply them to the facts in the case.*4 The legal suffi- 
ciency of the definition, if given, is a matter of 
substance, rather than form, any statement being 
good that edérrectly informs the jury and does not 
mislead. Instructions have been. held correct. 
which define ‘‘negligence’’ in substance as a failure 
to act with the care and forethought usually exer- 
cised by reasonably prudent men,!* or which substi- 


El. R. Co., 265 Ill. 641, 107 NE 118. 
[aff 184 Ill. A. 64]. 
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Iowa.—Dubois v. Luthmers, 


8. 

Cal.—Froeming v. Stockton Elec- 
tric RR. Co:, 171.Cal,. 401,153 P 712, 
AnnCasi918B 408. 

Ga.—Southern R. Co. v. Ray, 155 
Ga. 579, 118 SE 53; Evans v. Kent, 28 
Ga. A. 172, 110 SE 685. 

Ida.—Osier v. Consumers Co., 42 
Ida. 789, 248 P 438. 

Ind.—State v. McNelis, 72 Ind, A. 
231, 122 NE 690. 

Kan.—Missouri Pac. R. Co. v. Bent- 
ley, 78 Kan. 221, 98 P 150, 78 Kan. 
230, 96 P 800. ! 

Ky.—R. B. Tyler Co, v. Kirby, 219 
Ky. 389, 293 SW 155. 

Mass.—Plummer vy. Boston El. R. 
Co., 198 Mass. 499, 84 NE 849. 

Or.—Cobletz v. Jaloff, 115 Or. 656, 
239 P 825. 

Vt.—Landry v. Hubert, 100 Vt. 268, 
LO AyOT. 

Wash.—Burlie_ v. 113 
Wash. 182, 193 P 684. 

[a] Instruction correct.—That the 
burden was on defendant to prove an 
affirmative defense where other in- 
structions correctly placed the bur- 
den upon plaintiff to prove the alle- 
gations in his complaint. U.S. Cast 
Iron Pipe, ete., Co. v. Williams, 213 
Ala, 115, 104 S 28. 

2. See supra § 718. 

3. Guthorle v. Chicago R. Cos., 211 
Ill. A. 390; Peterson v. Chicago, etc., 
R. Co., 185 Iowa. 378, 170 NW 452; 
Haggerty v. New York City R. Co., 
90 NYS. 336. See also cases infra § 
916 note 88. 

4. Batavia Turnp., etc., Bridge Co. 
v. Hodapp, 13 Oh, Cir. Ct. N. S. 308, 
oc On Cir. Cr, (63.0% 

5. Bruce vy. St. Louis United R. 
Co., 181 Mo. A. 93, 163 SW 548. 

6. Geraghty Vv. National 
Proofing Co., 188 Ill. A. 447. 

{a] Ignoring defendant’s negli- 
gence.—An instruction that, if the 
jury believe that plaintiff's employer, 
the case having been brought against 
some one else, was negligent and that 
such negligence was the proximate 
cause of the injury, they should find 
defendant not guilty is erroneous as 
not providing for the possibility that 
plaintiff's employer and defendant 
may have been concurrently negli- 
gent, and as ignoring entirely the 
question of defendant’s negligence. 
Geraghty v. National Fire Proofing 
Co., 188 Ill. A. 447. 


Stephens, 


Fire 


7. McDonald v, Cincinnati Tract. 
Co., 18 Oh. A. 348. 
8. Standard Light, ete, Co. v. 


Co., 142 Iowa 84, 120 NW 469. 

10. U. S.—Western Union Tel. Co. 
v. Engler, 75 Fed. 102, 21 CCA 246. 

Ga.—Savannah Electric Co. v. Jos- 
eph, 25 Ga. A. 518, 103 SE 723. 

Ill.— Devine v. Northwestern El. R. 
Co., 265 Ill. 641, 107 NE 118; Ainslie 
v. Biggs, 211 Ill. A. 463. 

Mo.—State v. Cox, 274 SW _ 3873 
{quashing certiorari sub nom. Smith 
v. Greer, 216 Mo. A. 155, 257 SW 829]; 
Sweeney v. Kansas City Cable R. Co., 
150 Mo. 385, 51 SW 682; Duvall v. 
Brooklyn Cooperage Co., (A.) 275 SW 
586; Smith v. Greer, 216 Mo. A. 155, 
257 SW 829; West v. Duncan, (A.) 249 
SW 127; Richmond v. Missouri Pac. 
R. Co., 162 Mo. A. 422, 144 SW 168; 
Campbell v. Hoosier Stave, etec., Co., 
146 Mo. A. 681, 125 SW 845; Rippetoe 
v. Missouri, etc., R. Co., 138 Mo. A. 
402, 122 SW 314; Landrum v. St. 
Louis, etc., R. Co., 182 Mo. A. 717, 112 
SW 1000; O’Leary v. Kansas City, 127 
Mo, A. 77, 106 SW 94; Edelmann v. 
St. Louis Transfer Co., 3 Mo. A. 5038. 

Okl.—Wichita Falls, etc., R. Co. v. 
Groves, 81 Okl. 34, 196 P 677. 

Tex.—Galveston, ete, R. Co. v. 
Holyfield, (Civ. A.) 70 SW 221; May 
v. Hahn, 22 Tex, Civ. A. 365, 54 SW 


416. 

Hotel Equipment Co, v. Lid- 
dell, 32 Ga. A. 590,124 SE 92; Van 
Camp Hardware, etc.,.Co. v. O’Brien, 
28 Ind. A. 152, 62 NE 464; Balger v. 
Kansas City Material Co., 171 Mo. A, 
261, 157-SW 87; St. Louis, etc., R. Co. 
(Tex) Cive As) 82) SW 


L26C State; -v, 274 SW 378 
[quashing certiorari sub nom. Smith 
v. Greer, 216 Mo. A. 155, 257 SW 
829]; Koelling v. Union Fuel, etc., Co., 
(Mo. A.) 267 SW 34; Taylor, ete, R. 
Co, v. Taylor, 79 Tex. 104, 14 SW 918, 
23 AmSR 316; Roberts v. Port Blakely 
Mill Co., 30 Wash. 25, 70 P 111. 

13. Prestonsburg Superior Oil Gas 
Co. v. Vance, 215 Ky. 77, 284 SW 405; 
South Covington, etc., St. R. Co. v. 
Nelson, 89 SW 200, 28 KyL 287; 
Covington Saw Mill, ete., Co. v. Drex- 
ilius, 120 Ky. 493, 87 SW 266, 27 
KyL 9038, 117 AmSR 593, 

14. Mather v. Metropolitan St, R. 
Co., 166 Mo. A. 142, 148 SW. 383; 
Ohio Tract. Co. v. Telinde, 17 Oh. A. 
231 [aff 109 Oh. St. 125, 141 NE 673]; 
St. Louis Southwestern R. Co. v. 
Cox, (Tex. Civ. A.) 248 SW 1101. 

15. Ill.—Devine v. Northwestern 


Iowa 315, 126 NW 147. 

Minn.—Ready v. Peavy El. Co., 89 
Minn, 154, 94 NW 442. 

Oh.—Cincinnati Tract. Co. v. Wil- 
liams, 115 Oh. St. 124, 152 NE 30; 
Smillie v. Cleveland R. Co., 20 Oh. 
Cir. Ct. (N.S. 302: ; 

Okl.—McClellan v. Thorne, 109 Okl. 
258, 235 P 528; Chickasha Cotton Oil 
Co. v. Brown, 39 Okl. 245, 134 P 850. 

Tenn.—John Gerber Co. v. Smith, 
150 Tenn. 255, 263 SW 974. 

Tex.—Gulf, etc, R. Co, v. Hays, 
(Civ. A.) 89 SW 29; Missouri, etc., 
R, Co, -v. Hannig; (Civ. As) 41— Siw 
196; Texas Cent. R. Co. v. Brock, 
(Civ. A.) 30 SW 274; Texas, etc., R. 
Co. v. Gorman, 2 Tex. Civ. A. 144; 21 
Sw 158. 

[a] Words in common use.—The 
words ‘“‘due and proper care and cau- 
tion,” ‘negligence,’ and “due and 
ordinary care,” being in common use, 
not technical, need not be defined in 
instructions unless requested. De- 
vine v. Northwestern El. R. Co., 265. 
re 641, 107 NE 118 [aff 184 Tl. A. 

16. Ala.—Pirmingham R., etc., Co. 
v. Bason, 191 Ala, 618, 68 S 49. 

Ark.—Louisiana, ete. R. Co. v. 
Woodson, 127 Ark. 323, 192 Sw 174. 

Cal.— White v. Covell, 66 Cal. A. 
732, 227° RP 196, 

Ill.—Perryman v. Chicago City R. 
Co., 242 Ill. 269, 89 NE 980; Pusateri 
He eh Clty UR* Cos. 16651 SUA 

Iowa.—MecLaughlin y. 


Griffin, 155. 
Iowa 302, 185 NW 1107, 

Ky.—Louisville, ete., R. Co. v. Hol- 
loway, 163 Ky. 125, 173 SW 343; 
Louisville, ete, R. Co. v. Lynch, 137 
Ky. 696, 126 SW 362; Kentucky, etc.. 
Bridge, etc., Co. v. Shrader, 80 SW 
1094, 26 KyL 206. 

Md.—Gordon .v, Opalecky, 152 Md. 
536, 187 A..299, 

Mo.—Bayne v. Kansas City, (A.) 
253 SW 116; Buehler v. Wagegener 
Paint, -ete:, Co, "(A.) 2384 "Swi2s3! 

Nev.—Konig v. Nevada-California-. 
Oregon R. Co., 36 Nev. 181, 135 P 141, 

N. C.—Malcolm y. Mooresville Cot- 
ton Mills, 197 (NC) 727,°138 SH 7: 

N. D.—Zilke v. Johnson, 22 N. 
75, 182 NW 640, AnnCas1913E 1005. 

Tex.—Cannan v. Dupree, (Civ. A.) 
294 SW 298; Yellow Pine Paper Mill 
Co. v. Wright, (Civ. A.) 154 SW 1168; 
Southwestern Tel., etc., Co. v. San- 
ders, (Civ. A.) 138 SW 1181 [aff 107 
Tex. (49, 173° “SW '~865]'s "St. Louis: 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 911-912] 


tute for ‘‘negligence’’ the word ‘‘carelessness,’’!7 or ' 
“*positive wrong,’’!® or which limit the meaning of 
the word to such negligence as is ‘‘actionable;’’!® 
but the term ‘‘a man of ordinary intelligence’’ is 
not the legal equivalent of ‘‘a man of ordinary 
prudence or caution.’’?° Instructions have been held 
erroneous which lack either the element of commis- 
An instruction lacking the 
element of commission is not, however, objectionable 
where it purports to cover only a part of the case 
and is supplemented by other instructions adding to 
the definition the omitted element.”* 
negligence’ 


sion?! or omission.?? 


eorrect definition of ‘‘ 


would invariably do so.?4 


[§ 912] (3) Duty of Defendant—(a) In General. 


Southwestern R. Co. v. Dixon, (Civ. 
A.) 91 SW 626; Taylor, etc., R. Co. v. 
Warner, (Civ. A.) 60 SW 442; Galves- 


_ton, ete., R. Co. v. Sarafina, (Civ. A.) 


45 SW 614. 

[a] “Did not act with care and 
forethought” is held to be the equiva- 
lent of ‘negligently.’ White v. 
Covell, 66 Cal. A. 732, 227 P-196. 

[b] “Reasonable and prudent.”— 
The use of the words “reasonable 
and prudent’ instead of “reasonably 
prudent” is not error. Galveston, 
etc., R. Co. v. Serafina, (Tex. Civ. A.) 
45 SW 614. 

[ec] “Any reasonably prudent 
man.’—The use of the words “any 
reasonably prudent man” in place of 
“a reasonably prudent man’ is not 
error. Taylor, etc., R. Co. v. Warner, 
(Tex. Civ. A.) 60 SW 442. 2 

{d] “dike prudence” is equivalent 
to “ordinary prudence.” St. Louis 
Southwestern R. Co. v. Dixon, (Tex. 
Civ. A.) 91 SW 626. ; 

[e] Omitting “usually.”—An in- 
struction that negligence means the 
failure to use such care as ordinarily 
prudent persons exercise under like 
or similar circumstances is not er- 
roneous for failure to use the word 
“usually” before ‘exercise.” Ken- 
tucky, etc., Bridge, etc., Co. v. Shra- 
der, 80 SW 1094, 26 KyL 206. 3 

17. Western, etc., R. Co. v. Meigs, 
74 Ga. 857. 

12/0 Union sPacs Ri Com ve Henry, 
36 Kan. 565, 14 P 1; Denkman v. Pru- 
dential Fixture Co., (Mo.) 289 SW 
591: Wells v. Sibley, 9 NYS 343. 

[a] The word “wrong” is equiva- 
Jent to ‘negligent’ and is not mis- 
leading. Union Pac. R. Co. v. Henry, 
36 Kan. 565,14 P 1; Wells v. Sibley, 
9 NYS 343. 

19. ‘Chicago, ete., R. Co, v, Blan- 
kenship, 85 Ind. A. 332, 154 NE 44. 

20. Van Cleve v. St. Louis, ete., R. 
Co., 124 Mo. A. 224, 101 SW 632. 

21. Shultz v. Griffith, 103 Iowa 
150,:72 NW 445, 40 LRA 117, 

[a] Marboring a dangerous dog.— 
In an action brought against a liv- 
ery stable keeper to recover damages 
for injuries from being bitten by de- 
fendant’s vicious dog, an instruction 
that “negligence is the failure or 
omission to do that which an or- 
dinary prudent and cautious man 
would do under similar or like cir- 
eumstances” is complete, as failing 
to take into account the harboring 
of the dog which was _an act of 
commission. Shultz v, Griffith, 103 
Iowa 150, 153, 72 NW 445, 40 LRA 117. 

22. Stokes v. Sac City, 151 Iowa 
10, 130 NW 786. See Struble v. Bur- 
lington, ete., R. Co., 128 Iowa 158, 
165, 1083 NW 142 (holding that an 
instruction that negligence means 
the failure to use ‘‘that degree of 
care which the law requires; that is, 
ordinary care, or the doing of that 
which ordinary care ... would dic- 
tate should not be done,” is not open 
to the objection that matters of 
omission are excluded from consid- 
eration). , 


? is vitiated by 
stating that the failure to use care would ‘‘ordina- 
rily’’ constitute negligence when, under the law, it 
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An otherwise 
be sufficient.*1 
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It is the function of the court to define the duty of 
defendant, leaving the facts to the jury.?> In defin- 
ing the duty of defendant, an instruction must state 
his full duty under the circumstances,” and must 
state it correctly.?? 
use of words is not required if the meaning is clear 
and the instruction is otherwise correct.?8 
an objection to the instruction sound if based on a 
strained construction of the words.?® 
tion must be applicable to the pleadings and proof.?° 
Nor will a general statement of, defendant’s duty, 
omitting all reference to specific acts of negligence, 
The court, however, must leave the 
determination as to the existence of such facts and 
the inferences to be drawn therefrom to the jury.®2 


But a striet accuracy in the 
Nor is 


The instrue- 


Refusal of a request** for instructions is proper 


23. German Ins. Co. v. Chicago, 
eae R. Co., 128 Iowa 386, 104 NW 


24. Palfrey v. Texas Cent. R. Co., 
31 Tex. Civ. A. 552, 73 SW 411. 

25. Cal.—Manning y. App Cons. 
Gold Min. Co., 149 Cal. 35, 84 P 657; 
Garrison v. Pearlstein, 68 Cal. A. 
326, 229 P 348. 

Ind.—Union Tract. Co. v. Berry, 
188 Ind. 514, 121 NE 655, 124 NE 737, 
32 ALR 1171; Pittsburgh, etce., R. Co. 
v. Wise, 36 Ind. A. 59, 74 NE 1107, 

Ky.—South Covington, ete., St. 4. 
es v. Constans, 74 SW 705, 25 KyL 

Md.—Baltimore, etc., R. Co. v. Fitz- 
patrick, 35 Md. 32. 

Mo.—Spencer v. St. Louis Transit 
Co., 111 Mo. A. 653, 86 SW 598; Sani- 
tary Dairy Co. v. St. Louis Transit 
Co., 98 Mo, A. 20, 71 SW 726. 

Nebr.—Chicago, etc., R. Co. v, Lag- 
erkrans, 65 Nebr. 566, 81 NW 358, 95 
NW 2. 

Okl.—Muskogee Electric Tract. Co. 
v. Thompson, 100 Okl, 169, 228 P 963. 

Pa.—Custer v. Baltimore, etc., R. 
Co., 206.Pa, 529, 55 A: 1130. 

Tenn.—Memphis St. R. Co v. 
Shaw, 110 Tenn. 467, 75 SW 713. 

Tex.—St. Louis Southwestern R. 
Co. v. Parks, (Civ. A.) 73 SW 439; 
St. Louis Southwestern R. Co. v. 
Harrison, 32 Tex, Civ. A. 368, 73 
SW 38; Chicago, etc., R. Co. v. Buie, 
31. Tex. Civ. A. 654, 73 SW 853. 

Wash.—Woolf v. Washington R., 
ete: Co5-37 Wash. 491,;.-79.P 997. 

26. Peterson v. Chicago, ete, R. 
Co., 185 Iowa 3878, 170 NW 452. 

[a] Upkeep of railroad crossing.— 
Failure to instruct as to the duty of 
defendant railroad company with ref- 


| erence to the upkeep of a railroad 


crossing is erroneous. Peterson v. 
Chicago, ete., R. Co., 185 Iowa 3878, 
170 NW 452. 

27. U. S8.—Diamond v. Cowles, 174 
Fed. 571, 98 CCA 417, 

Fla.—Coombs v. Rice, 68 Fla. 499, 
67 S 143. 

Mo.—Godfrey v. Kansas City Light, 
etc., Co., 213 Mo. A.139, 247 SW 451. 

Tex.—Houston, etc., R. Co. v. John- 
son, 103 Tex. 320, 127 SW 539; Gulf, 
etc., ‘R.. Co, v.iGentry, (Civ. A.) 197 
SW 482" ouston, eter. Riv Cone vi. 
Keeling, 51 Tex. Civ. A, 386, 112 SW 
808 


Wash.—Hale v. Crown Columbia 
Pulp, ete., Co., 56 Wash. 236, 105 P 
480. 

[a] Instructions held correct.— 
That the bailee of a boat must ex- 
ercise care in fastening it in a place 
not exposed to danger. Coombs v. 
Rice, 68 Fla. 499, 67 S 143. 

28. Witham v. Lusk, (Mo. A.) 190 
Sw 403. 

[a] “Ldabilitv” instead of “duty” 
is not error. Witham v. Lusk, (Mo. 
A.) 190 SW 403. 

29. Cincinnati Gas, etc., Co, v. 
Coffelder, 11 Oh. Cir. Ct. N. S. 289, 31 
Oh, Cir. Ct. 26: ; 

[a] “Responsible for” not “insur- 
ing.’—An instruction that defendant 


or improper according as it conforms or not to these 


“did dig the trench and is respon- 
sible for whatever result naturally 
grew out of that” is not objection- 
able as being equivalent to saying 
that defendant is an insurer against 
ie or ae Sere Gas, etc., Co. 
v. Coffelder, 11 Oh. Cir, Ct..N. S. 2 
31, Oh. Ein, Ct 26, Nae aaa 

NF risler v. Chicago City R. Co. 
204i Mle As409  1Gaskity ve Nememmant 
202 Ill. A. 194; Chicago City R. Co. 
v. Schaefer, 121 Ill. A. 334; Chaar 
v. McLoon, 304 Mo. 238, 263 Sw 174; 
Hubbard v. Wabash R. Co., (Mo.) 
193 SW 579; Melzner v. Chicago, etce., 
R. Co., 51 Mont. 487, 153 P 1019; 
Miles v. Terry, etc., Co., 149 App. 
Div. 521, 133 NYS 1040. 

[a] Held applicable to pleadings 
and proof.—That the servants of one 
contractor owe to the servants of 
the other contractor the duty of 
using ordinary care, where in an 
action brought by a workman against 
a defendant other than his employer 
it appeared that defendant had left © 
uncovered wells in a poorly lighted 
basement into one of which plaintiff 
fell, the instruction being held to 
be as applicable where the negligence 
consists of the omission of an act 
as when it consists of the commis- 
sion of an act. Garrity v. Newman, 
202 Ill, A. 194, 

[b] Held not applicable. —That it 
was the duty of defendant to exer- 
cise reasonable care in using an en- 
gine and derrick where the issue 
raised by the pleadings and proof 
was a negligent failure to inspect. 
Miles’ v. Terry, ‘etc. Co., 149 App. 
Div. 521, 133 N¥S 1040. 

Sl. Detrich v, Metropolitan St. R. 
Col 143) Moy AS76527 “Sw 60a: 
Herndon v. Salt Lake City, 34 Utah 
65, 95 P 646, 181 AmSR 827. 

32. Chicago City R. Co. v. Schae- 
fer, 121 Ill. A. 334; Muskogee Electric 
Tract, Co. v. Thompson, 100 Okl. 169, 
228 P 9638; Anderson v. South Caro- 
lina eter Re (Coy sso SiO trois 
1096. 

[a] Held not invading province of 
jury: (1) Charging that defendant 
was under certain duties if certain 
facts are taken by the jury as hav- 
ing been established. Anderson v. 
South: Carolinas ete, Rw iConss: pic: 
1,61 SE 1096. (2) Charging what the 
duty of defendant is in a given state 
of circumstances when it is left to 
the jury to determine as a question 
of fact whether such circumstances 
have been proved, and whether such 
duty has been breached, and whether 
such breach was the proximate cause 
of the injury. Muskogee Electric 
Tract. Co. v. Thompson, 10¢ Oki, 169, 
228 P 963. 

{b] Held improper assumption of 
fact.—Assuming that plaintiff was in 
the care of defendant where the de- 
fense was that he was disregarding 
defendant’s efforts to care for him. 
Chicago City R. Co. v. Schaefer, 121 
Til; Ay 334. 

33. See generally Trial [388 Cyc 
1690 et seq]. 
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requirements.*4 


[§ 913] (b) Knowledge of the Defect or Danger. 
Where there is evidence in the case tending to 
show defendant’s duty to know or his actual knowl- 
edge of the defect or danger causing the injury,*® , 
it is the duty of the court to give instructions on | 
this point;**but where the pleading and evidence 
do not present the issue, the court should not give 
When given, the instructions 
should be applicable to the pleading and evidence,*® 


instructions on it.3? 


34. Cal.—Sommer y. Martin, 55 
Cal. A. 608, 204 P 33. 
Tll—Casper v. Geck, 185 Ill. A, 


155. 
pee Tee mat v. Farmer, 118 SW 
9. 
Mo.—Crawford v. Kansas. City 
Stock Yards Co., 215 Mo. 394, 114 


SW 1057. 

N. Y.—Cheifetz v. Hills, 
7, 148 NYS 103. 

Tex.—Gulf, ete., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538. 

[a] Refusal held proper: (1) As- 
sumption that building where plain- 
tiff was injured was in the exclusive 
possession of the tenant, where the 
disputed question of fact was whether 
the owner was in possession jointly 
with the tenant, Casper v. Geck, 185 
SUT ACAY yA Os (2) Defining “ordinary 
care’ and using in such definition the 
word “only,’’ which tended to belittle 
the duty resting on defendant. Som- 
mer v. Martin, 55 Cal. A. 603, 204 P 
33. (3) Distinguishing between care 
required for operation of freight and 
passenger elevators, where the same 
shaft was used for both and defend- 
ant’s duty in its management was 
correctly stated. Hilerman v. Farmer, 
(Ky.) 118 SW 289. (4) That it is 
the duty of a party to do certain 
things as being equivalent to declar- 
ing that failure to do so is negli- 
gence, thereby invading the province 
of the, jury:,,,.Gulf, ,ete...R..Co:. Nv 
Shieder, 88 Tex. 152, 30 SW 902, 28 
LRA 538. (5) That it was not de- 
fendant’s duty to keep a stock pen 
gate closed where there was evidence 
that it was left open and further 
evidence that the leaving of the gate 
open was negligence. Crawford. v. 
Kansas City Stock Yards Co., 215 Mo. 
394, 114 SW 1057. 

{[b] Held improper.—That, if there 
was a dangerous situation existing 
in defendant’s place of business, it 
was the duty of defendant and his 
agents to warn plaintiff who was 
going through the premises to look at 
some goods with a view to purchase, 
there being evidence of these facts 
and that defendant did not warn 
plaintiff. Cheéifetz v. Hills, 86 Misc. 
7, 148 NYS 103. 

35. See supra § 834, 

36. Phelan v. Foutz, 200 Iowa 267, 
204 NW 240; Edwards v. Metropoli- 
tan St. R. Co., 112 Mo. A. 656, 87 SW 
587; Martin v. Northern Pac. R. Co., 
51 Mont, 31, 149 P 89; De Milt v. 
Hart, 235 N. Y. 464, 139 NE 575, 

37. Woods v. Trinity Parish, 21 
D. C. 540; Green v. Nightingale, 211 
Mass. 273, 97 NE 926. 

38. Shelby Iron Co. v. Cole, 208 
Ala. 657, 95 S 47; Bruner v. Seelbach 
Hotel Co., 133. Ky. 41, 117 SW: 378, 
19 AnnCas 217; Haywood v. Kuhn, 


86 Misc. 


168 Mo. A, 56, 151 SW 204; Inter- 
state SS. Co. v. Chanfordi, 22 Oh. 
Cir. ICtoANG S310; 

39. Colo.—Great Western Sugar 


Co. v. Parker, 22 Colo, A. 18, 123. P 
670. 

Conn.—Simenauskas v. Connecticut 
Co., 102 Conn. 676, 129 A 790. 

Ind.—Michigan City v. Werner, 186 
Ind, 149, 114 NE 636. : 

Iowa.—Snips v. Minneapolis, etce., 
R. Co., 164 Iowa 530, 146 NW 468. 

Mass.—Walsh v. Adams, 245 Mass. 
1, 139 NE. 379. 

Mo.—McMahon v. Joseph Green- 
spon’s Sons Iron, ete., Co., (A.) 267 
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[§§ 912-914 


and in correct form,?® neither misleading,*® confus- 


SW 83. 

N. Y.—Bruckel v. Milhau, 116 App. 
Div. 832, 102 NYS 395. 

{a] Knowledge of failure to post 
warning.—In an action for the death 
of a deliveryman falling down an ele- 
vator shaft not provided with a grav- 
ity gate as required by statute, an 
instruction that the elevator inspec- 
tor’s failure to post a certificate did 
not exempt defendant from liability 
is properly modified by inserting 
‘“necessarily”’ before ‘‘exempt.’’ Walsh 
v. Adams, 245 Mass. 1, 139 NE 379. 

[b] Presumption’ of knowledge.— 
That the manufacturing company was 
presumed to know of the proximity 
of the pole to the track, provided 
the conditions existing at the time 
had been in existence for a sufficient 
length of time for it or its agents in 
the exercise of reasonable care to 
have learned thereof, was proper. 
Great Western Sugar Co. vy. Parker, 
22%Colo. A. 18, 123 P 670. 

[ec] Warning plaintiff known to be 
deaf.—An instruction that, if plain- 
tiff was deaf and defendant bridge 
tender knew that he was deaf, he 
must have used such care aS was 
necessary under the circumstances to 
warn plaintiff that he was about to 
raise the bridge, is correct. Michi- 
gan City v. Werner, 186 Ind. 149, 114 
NE 636. 

40. Thompson vy. Alexander City 
Cotton Mills Co., 190 Ala. 184, 67 S 
407, AnnCas1917A 721; Brun v. Chi- 
cago City R. Co., 183 Ill. A. 129 [rev 
a other grounds 267 Ill. 353,108 NE 

Thame 3 

[a] Defect in street.—An instruc- 
tion that a defendant is not liable 
if a refilled trench in a street was 
left in the same condition and subse- 
quently became unsafe, ignoring the 
question, where it is material, as to 
how soon a depression appeared and 
to what extent, is misleading and 
erroneous. Brun v. Chicago, etc., R. 
Co., 183 Ill. A. 129 [rev on other 
grounds 267 Ill. 853. 108 NE 3801]. 

41. Wells v. Cumberland vel., etc., 
Co., 178 Ky. 261, 198 SW 721. 

42. Burchmore v, Antlers. Hotel 
Co., 54 Colo. 314, 130 P 846; Coving- 
ton. v. Whitney, 99 SW 387, 30 KyL 


659. 
See generally Trial [38 Cyc 
1690 et seq]. 

44. Shelby Iron Co. v. Cole, 208 
Ala. 657, 95 S 47;’Thompson vy, Alex- 
ander City Cotton Mills Co., 190 Ala. 
184, 67 § 407, AnnCas1917A 721; Cov- 


ington v. Whitney, 99 SW 387, 30 
KyL 659; Green v. Nightingale, 211 


Mass. 273, 97 NE 926; Gulf, ete., R. 
i Oe Dickey, (Tex. Civ. A.) 171 SW 

45. See supra § 845. 

46. Ky.—Smith v. Ford Motor Co., 
202 Ky. 706, 261 SW 245; Louisville 
At has v. Wilder, 1438 Ky. 436, 136 SW 

Mich.—Olah v. Katz, 234 Mich. 112, 
207 NW 892. 

Mo.—Moloney vy. Boatmen’s Bank, 
288 Mo, 485, 232 SW 1338; J. Q. Lloyd 
Chemical Co, v. G. Mathes, etce., Rag 
Co:, 145. Mo, A. 675, 123. Sw. .528. 

S. C.—Hayes v. Southern Power Co., 
95 S. C. 230, .78 SE 956. 

Va.—Walton v. Miller, 109 Va. 
210, 68 SE 458, 182 AmSR 908, 

[a] Duty to inspect.—An instruc- 
tion that it was the duty of defend- 
ant, an automobile manufacturer, to 


ing,*! nor invading the province of the jury.*” 

Requests for instructions** not conforming to these: 
rules are properly refused.*# 

[§ 914] (c) Precautions against Injury. Where 
the duty of defendant to take precautions against 
injury*® and his performance of that duty or the 
lack of it are in issue, the court must give instruc- 
tions in proper form,*® which do not mislead,*’ or 
invade the province of the jury.*® 


The instructions. 


exercise ordinary care to “see” that 
casings on wheels were not in danger- 
ous and defective condition was not 
open to objection that it failed to 
impose the duty of inspection, since 
to see that a thing is done is more 
exacting than to inspect. Smith v. 
pee Motor Co., 202 Ky. 706, 261 SW 
be 

[b] “Social duty” which refers to 
“social duty and the ordinary offices 
of humanity,” instead of the law, is 
not prejudicial to defendant, where 
the law requires the same duty. 
Hayes v. Southern Power Co., 95 S.- 
Cy :2305°78 SEH 956: 

{c] Ignoring issues.—Failure to 
take into consideration any liability 
for failure to take ordinary care to 
prevent spread of the fire, even if 
defendant did not set it in the first 
instance. Seckerson v, Sinclair; 24 
N. D: 625, 140 NW 239; Burger v. 
Sinclair, 24 N. D. 624, 140 NW 246; 
Hawkins v. Sinclair, 24 N. D. 623, 


140 NW 246, 

47. Carpenter v. Campbell Auto. 
Co., 159 Iowa, 52, 140 NW 225; Mo- 
loney v. Boatmen’s Bank, 288 Mo. 


435, 232 SW 133; Levinski v. Cooper, 
(Tex. Civ. A.) 142 SW 959. 

[a] Standing wall after fire.— 
Where the fire chief inspected the 
wall after a fire and gave defendant 
his opinion as to its strength, an in- 
struction obligating defendant to use 
the care of a man of ordinary pru- 
dence is not misleading as permitting 
defendant to act on the opinion of 
reasonably prudent men instead of a 
man capable of passing on the condi- 
tion of the wall. Moloney y. Boat- 
men’s Bank, 288 Mo. 435, 232 SW 133. 

{b] Guarding swimming pool.— 
Instruction that defendant was bound 
to provide a_ sufficient number of 
skilled attendants to ‘insure’ the 
safety of patrons using the pool was 
objectionable in the use of the word 
“insure,” as requiring .too high a 
degree of care. Levinski v. Cooper, 
(Tex. Civ. A.) 142 SW 959. 

48. D. C—Woods v. Trinity Par- 
ish, <21 D. Gx 540, 

Ill.—Fortner v. Wabash R, Co., 162 
mL Ie’. ies 

Iowa.—Burk v. Walsh, 118 Iowa 
397, 92. NW: 65. 

Mo.—Moloney v. Boatmen’s Bank, 
288 Mo, 435, 282 SW 183; Bonello wv. 
Powell, (A.) 223 SW 1075. 

N. Y.—Loewe v. New York City R: 
Co., 121-App. Div. 729, 106 NYS 488; 
Vanderpool vy. Husson, 28 Barb. 196. 

Or.—Finseth v. Suburban R. Co., 32 
Or. 1, 51. P.84,,39 LRA 517. 

{a] Particular precautions. — (1) 
An instruction attemnting to indicate 
the particular precautions defendant 
should have taken to prevent injury 
to others, and precluding the idea 
that he might have used other pre- 
cautions as effective, is erroneous. 
Burk v. Walsh, 118 Iowa 397, 92 NW 
65; Vanderpool v. Husson, 28 Barb. 
(N. Y.) 196; Finset v. Suburban R. 
C0527 32 Or. 1, b1,,.B. 84,89; aA spa, 
(2) It is error for the court to char- 
acterize certain precautionary meas- 
ures as not necessarily constituting a 
defense, where they might have been 
considered by the jury in connection 
with other acts of precaution as con- 
stituting such defense. Woods v. 
Trinity Parish, 21 D.C. 540. (3) An 
instruction which on substance al- 
lows recoverv to nlaintiff who fell 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 914-916] 


should be applicable to the pleading and evidence.*® 
Requests for instructions®’ not conforming to these 
rules are properly refused,®! and improperly refused 


if they do conform.®? 


[§ 915] (d) Invitees, Licensees, and Trespassers. 
When properly within the issues raised by the plead- 
ing and evidence,®* instructions submitting to the 
jury whether or not plaintiff was on defendant’s 
premises in response to an express or implied invita- 
tion of defendant,®°* and whether he was a licensee 
or trespasser,°® ‘and charging as to the duty of de- 
fendant to persons on his premises under the cir- 


through defendant’s rotten porch, 
even though the jury should find that 
he had been warned of its condition, 
is erroneous. Bonello v. Powell, (Mo. 
A.) 223 SW 1075. 

49. Ala.—Alabama Power Co. v. 
Shaw, 215 Ala. 436, 111 S 17. 

Ilowa.—Gardner v. Waterloo Cream 
tee ase Co., 134 Iowa 6, 111 NW 
16. 

Mich.—McFarland v. Sayen, 156 
Mich. 426, 120 NW 1794; Underwood 
v. A. W. Stevens Co., 149 Mich. 39, 
112 NW 487. 

N. Y.—Sarconi v. 122 West 26th St. 
Cory. 124d IN WY. 48405 150, NB, 1375 
Korfanta v. Vanderbilt Ave. Realty 
Co., 193 App. Div. 763, 184. NYS 503; 
Hughes v. Harbor, etc. Bldg., etc., 
Assoe., 131 App. Div. 185, 115 NYS 
320 [motion for leave to appeal to 
Ct. of App. den 132 App. Div. 897, 
116 NYS 1138]; Davenport v. Mat- 
thews, 130 App. Div. 257, 114 NYS 
715; Draper v. Interborough Rapid 
Transit, Co, 124): App. , Div. .351,..108 


NYS 686; Cheifetz v. Hills, 86 Misc. 
7, 148 NYS° 103. 
Tex.—Stamford Oil Mill Co. v. 


Barnes, 103 Tex. 409, 128 SW 3875, 31 
LRANS 1218, AnnCas1913A 111 [rev 
(Civ, A.) 119 SW 871]. 

Va.—Walton v. Miller, 109 Va. 210, 
63 SE 458, 132 AmSR 908.. 

Wash.—Snow Creek Logging Co. v. 
Discovery Bay Logging Co., 123 
Wash. 64, 211 P 751. 

Wis.—Legro v. Carley, 159 Wis. 534, 
150 NW 985; Anderson v. Horlick’s 
Malted Milk Co., 137 Wis. 569, 119 
NW 342 


[a] Applicability of statute—An 
instruction, declaring a building code 
provision applicable to passenger ele- 
vators to be applicable to all ele- 
vators, is prejudicial error, where a 
freight elevator caused the injury. 
Sarconi v. 122 West 26th St. Corp., 
241 N. Y. 340, 150 NH.137. 

{[b] Duty under Labor Law.— 
*Vhere the uncontroverted evidence 
disclosed circumstances which made 
the Labor Law inapplicable, it was 
error to charge on that statute. Kor- 
fanta v. Vanderbilt Ave. Realty Co., 
.193 App. Div. 763, 184 NYS 503. 

[c] Reliance on spark arrester.— 
It was not error for the trial court 
to state to the iury that plaintiff's 
claim was that he supposed that de- 
fendant’s agents would put on the 
spark arrester, even though there was 
no such direct testimony, since it is 
manifest that he relied upon them 
to take the usual and necessary pre- 
cautions, which would, according to 
the testimonv. include the use of the 
snark arrester. Underwood v. A, W. 
Stevens Co., 149 Mich. 39, 112 NW 
487. 

See generally Trial [38 Cyc 
1690 et seq]. 


59. 

51. Hoyt v. Kansas City Stock- 
yards, (Mo.) 188 SW 106; Seckerson 
vy. Sinclair, 24 N. D. 625, 140 NW 
239; Burger v. Sinclair, 24 N. D. 624, 
140 NW 246; Hawkins v. Sinclair, 24 
N. D. 623, 140 NW 246. 

52. Davenport v. Matthews, 130 
Apn. Div. 257, 114 NYS 715; Cheifetz 
v. Hills, 86 Mise. 7, 148 NYS 103. 

53. See supra §§ 717-728. 

54, Reed v. Ridout’s Ambulance, 
212 Ala. 428, 102 S 906; Hl Paso Print- 
ing Co. v. Glick, (Tex. Commn. A.) 
263 SW 260. 
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[a]. In building on defendant’s 
business.—An instruction submitting 
whether plaintiff was the invitee of 
defendant lessee of a building is 
proper, where the evidence showed 
that plaintiff entered the basement 
for the purpose of appraising dam- 
ages from water. El Paso Printing 
Co, v. Glick, (Tex. Commn. A.) 263 
SW 260. 

55. Tucker vy. Buffalo Cotton Mills, 
Jen C. 539, 57 SEH 626, 121 AmSR 

56. Cal.—Lucas v. Walker, 22 Cal. 
A. 296, 134:P 374, 379. 

Conn.—Skladzien v. W. M. Suther- 
land Bldg., ete., Co., 101 Conn. 340, 
125 A 614. 

Sy ae Wolfe v. Pierce, 196 Ill. A, 

Me.—Soule v. Texas Co., 124 Me. 
424, 130 A 274. 

N. C.—Starling v. Selma Cotton 
Mills, 171. N.C. 222, 88 SW 242. 

Tex.—El Paso Printing Co. v. Glick, 
(Civ. A.) 246 SW 1076; Thomas. v. 
Saunders, (Civ. A.) 150 SW 768. 

57. Hill Grocery Co. v. Hameker, 
18 Ala. A. 84, 89 S 850; La.Veer v. 
Hanke .Iron, etc., Works, 187 Ill. A. 
481; Hilerman v. Farmer, (Ky.) 118 
SW 289. 

[a] Held misleading.—(1) An in- 
struction authorizing a recovery on 
the ground, that defendant had in- 
vited plaintiff upon the premises and 
that it was the duty of defendant to 
exercise ordinary care to keep the 
premises in safe condition is, mis- 
leading, where the facts in evidence 
indicated an improper use of the 
premises by the invitee or a use that 


could not reasonably be anticipated. 


La Veer v. Hanke Iron, etc., Works, 
187 Ill. A. 481. (2) That'defendant, 
a storekeeper, owed plaintiff, his cus- 
tomer, no duty other than the duty 
of doing her no intentional injury 
while in that part of the store where 


‘she was neither invited nor expected 


to go, is calculated to lead the jury 
to think it necessary for plaintiff to 


show intentional injury. Hill Gro- 
cery Co. v. Hameker, 18 Ala. A. 84, 
89 S 850. 


[b] Held not misleading.—Where 
there is evidence in the case of an 
invitation to plaintiff to enter defend- 
ant’s store ang later of a second in- 
vitation to enter the elevator, an in- 
struction allowing a recovery for 
plaintiff if the jury should find that 
an invitation existed is not mislead- 
ing because it referred only to the 
invitation to enter the store and 
omitted all reference to the invitation 
to enter the elevator. Hilerman v. 
Farmer, (Ky.) 118 SW 289. 

58 Foley v. Young Men’s Chris- 
tian Assoc., 90 NYS 406 [aff 92 NYS 


781). 
[a] Assuming fact of invitation.— 
An instruction that defendant was 


liable for an accident occurring to 
plaintiff while on his premises upon 
the invitation .of his employee is 


! erroneous, where there is a conflict in 


the evidence as to whether the em- 
ployee in extending the invitation 
was acting within the scope of his 
authority. Foley v. Young Men’s 
Christian Assoc., 90 NYS 406 [aff 92 
NYS 781]. 

59. Ark.—Alfrey Heading Co. vy. 
Nichols, 139 Ark, 462, 215 SW 712. 

Kan.—Zeigler vy. Oil Country Spe- 


cumstances in evidence,®® are proper. 
instruction must not be misleading,®? and must not 
invade the province of the jury,®* and must be appli- 
cable to the pleadings and evidence.*? 

Requests for instructions®® which do not comply 
with these rules*t and the rules governing the giv- 
ing of instructions generally®? are properly refused,** 
and improperly refused if they do comply.®* 

[§ 916] (4) Acts of Defendant as Negligence. In. 
giving instructions involving defendant’s acts of 
omission or commission as constituting negligence, 
the court must do so in a proper manner,® so fram- 
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But such an 


cialties Mfg. Co., 108 Kan. 589, 196 
P 6038. 


Mich.—Minor v. Escanaba Lumber 
Co., 167 Mich. 431, 182 NW 1035. 

Mo.—Hunter v. American Brake 
Co., (A.) 231 SW 659; Bonello v. Pow- 
ell, (A.), 223 SW. 1075. 

Tex.—E]1 Paso Printing Co. v. Glick, 
(Civ. A.) 246 SW 1076. 

Wash.—West v. Shaw, 61 Wash. 
227, 112, P 243. : 

[a] Not applicable to evidence: 
(1) Stating that plaintiff was a li- 
censee and giving rules governing 
liability on that theory where the 
evidence showed that plaintiff en- 
tered defendant’s plant seeking em- 
ployment and was referred by the 
superintendent to the foreman. Zeig- 
ler v. Oil Country Specialties Mfg. 
Con (108s Kan, 689.2196 “PlGoa = C2) 
That defendant’ owed plaintiff, who 
had been requested to come to- éde- 
fendant’s premises to repair a leak, 
no duty other than not willfully to 
injure him. El Paso Printing Co. v. 
Glick, . (Tex. Civ.. A.) 246 SW 1076. 
(3) That plaintiff was a mere licensee 
where the undisputed evidence 
showed that at the time of the acci- 
dent plaintiff had gone on defendant’s | 
premises to remove a load of wood 
which he had purchased from him, 
having made an arrangement with 
him to do so. Alfrey Heading Co. vy. 
Nichols, 139 Ark. 462, 215 SW 712. 

[b] Ignoring warning.—An  in- 
struction that defendant was liable 
if the porch fell on account of being 
rotten, and defendant knew or, by 
ordinary care, could have known its 
condition in time to repair it, or to 
have warned plaintiff and refused to 
take him on the porch, was erroneous 
because it allowed recovery despite 
the warning, and made failure to re- 
pair an element of liability. Bonello 
v. Powell, (Mo. A.) 223 SW. 1075. 

[ec] Applicable to evidence.—Duty 
to trespassers. West y. Shaw, 61. 
Wash, 227, 112 P 243. 

60. See generally Trial [38 Cyc 
1690 et seq]. 

61. See cases supra‘this section. 

62. See supra § 9.09. 

63. Hill Grocery Co. v. Hameker, 
18 Ala. A. 84, 89 S 850; Alfrey Head- 
ing Co. v. Nichols, 189 Ark. 462, 215 
SW 712; Zeigler v. Oil Country Spe- 
cialties Mfg. Co., 108 Kan. 589, 196 
P 603; El Paso Printing Co. v. Glick, 
(Tex. Commn.' A.) 268 SW 260. aff 
(Civ. A.) 246 SW 1076]. 

64. West v. Shaw, 61 Wash. 227, 
D2" PY 243; 

65. See cases infra this note. ‘ 

[a] Imstructions held correct: (1) 
Where several acts of negligence are 
alleged. Martindale v. Oregon Short 
Line R. Co., 48 Utah 464, 160 P 275. 
(2) Omission of instructions on some 
of the negligent acts alleged where 
proof of such acts is not necessary 
to a recovery. Decatur Cotton Seed 
Oil Co. v. Belew, (Tex. Civ. A.) 178 
SW 607. (3) Reciting facts and then 
charging, if such facts constituted 
negligence, to find for plaintiff. Maris 
Vv, Hi Crimmey, Ines > 555 'Cal. At 573; 
204 P 259; Stamford Oil Mill Co. v. 
Barnes, 55 Tex. Civ. A. 420, 119 SW 
871 [rev 103 Tex. 409, 128 SW 375, 31 
LRANS 1218, AnnCasi91i3A 111; 
Paris} “etey RCo." vy) Calvin: 5 (Bex 
Civ. A.) 103 SW 428 [aff 101 Tex. 291, 
106 SW 879]. (4) Using the words 
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ing the instructions that they are not open to objec- 
tion as invading the province of the jury,®* an in- 


‘negligence, if any,’ meaning that 
the court would not have the jury 
infer that the court assumed that 
defendant was negligent. Browder 
v. Northwestern Gas Light, etc., Co., 
182 Ill. A. 26. 

{b] Hela erroneous.—<As to dredg- 
ing company’s liability for failure 
to mark obstructions in the new part 
of a canal irrespective of the right of 
plaintiff's canal boat to navigate out- 
side of the old ‘canal. Ryan v. Em- 


pire Engineering Corp., 225 N. Y. 62, 
121 NE 461, 
[c] Held not misleading. —That 


the term “imminent danger” is such 
danger as must be instantly met, and 
which cannot be guarded against by 
calling on others for assistance as 
indicating that the danger should in- 
volve an instant consummation 
rather than be impending. Pierce v. 
C. H. Bidwell Thresher Co., 158 Mich. 
356, 122 NW 628. 

{d] Held misleading: (1) Author- 
izing recovery for one or all of the 
alleged acts of negligence which 
Singly or combined were a direct and 
proximate cause of plaintiff’s in- 
juries, when such grounds of negli- 
gence had previously been submitted 
separately. Hines vy. Bannon, (Tex. 
Civ. A.) 221 SW 684. (2) Exonerat- 
ing defendant from negligence if the 
instruction refers merely to the effort 
to avoid the accident. when the situa- 
tion which resulted therein had 
arisen, and ignoring the question as 
to whether defendant was guilty of 
negligence in creating such Situation. 
Nelson y. Chicago City R. Co., 163 
Till. A. 98. (3) Singling out one of 
four special grounds of negligence 
thereby giving it undue prominence. 
Dallas, -ietc.,, DLR. Co.) vi. Harvey, 
(Tex. Civ. A.) 27 SW 423. (4) That 
defendant had “ordinarily” the right 
to act as he did was improper, as 
likely to mislead where the question 
at issue was whether it was negligent 
to act as he did under the circum- 
stances. Follett v. Illinois Cent. R. 
Co., 288 111.506, 123 NE 592. (5) That 
defendant is liable if he failed to use 
the skill ordinarily exercised by 
members of his profession, veterina- 
rian, where evidence showed that he 
told plaintiff that he was only a stu- 
dent and would do the best he could. 
Morrison w. Altig, 157 Iowa 265, 138 
NW 510. (6) That defendant is not 
liable if a refilled trench in a street 
was left in a safe condition and later 
became unsafe where the issue is how 
soon a depression appeared and to 
what extent. Brun y. Chicago City R. 
Co., 183 Ill. A. 129 [rev on .other 
grounds, 267 Ill. 353, 108 NE 301). 

[e] Held complete: (1) Notwith- 
standing failure to charge what facts 
would amount to negligence where 
the petition does not specify par- 
ticular acts as negligence. Moore v. 
Missouri Pac, R. Co., 1386 Mo, A. 210, 
116 SW 440. (2) Where several is- 
sues are stated in separate instruc- 
tions. Chicago, etc., R. Co. v. Shan- 
non, 50 Tex. Civ. A. 194, 111 SW 1060. 

[f] Held incomplete: (1) Author- 
izing a recovery in -.an action for 
maintaining an attractive nuisance 
without finding that the so-called nui- 
sance was attractive, or that it might 
have been reasonably anticipated that 
injury would occur. Pierce v. United 
Gas, etc., Co., 161 Cal. 176, 118 P 700. 
(2) Directing a verdict for defendant 
if he was using due care in working 
at a machine, leaving out of consid- 
eration any negligence in having the 
machine there on the sidewalk at the 
time. McKee y. Peters, 142 Mo, A. 
286, 126 SW _ 255. (3) Failure to 
charge on the testimony submitted. 
Burton v. Quincy, etc., R. Co., 111 Mo. 
A. 617, 86 SW 508; Bliss v. 'F. & M. 
Schaeffer Brewing Co., 67 GIN. Jit lay 20% 
50 A 351; White v. Houston, etc., 


Co., (Tex. Civ. A.) 46 SW 382; Gulf, 
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ete., R. Co. v. Lankford, 9 Tex. Civ. 
A. 593, 29 SW 933; Dallas, etc., R. Co. 
v. Harvey, CLex. Civ. A.) 27 Sw 423. 
(4) Failure to charge on the basis of 
defendant’s absolute assurance to 
plaintiff of safety, when there was 
evidence tending to show that such 
absolute assurance was given. Ala- 
bama Cons. Coal, etc., Co. v. Heald, 
168 Ala, 626, 53 S 162. (5) Failure 
to charge that it was for the jury 
to determine whether defendant’s act, 
if they believed it to have been com- 
mitted, was negligent. Galveston, 
etc., R. Co. v. Wilson, (Tex. Civ. A.) 
214 SW 773. (6) Failure to inform 
the jury what acts or omissions they 
might find to be negligent. Ward v. 
Poplar Bluff Ice, etc., Co., (Mo, A.) 
264 SW 80; Casey v. Wrought Iron 
Bridge Co., 114 Mo. A. 47; 89 SW 330; 
Ravenscraft v. Missouri Pac. R. Co., 
27 Mo. A. 617; Clancy v. New York, 


ete!, ‘R.- Co., 128 App. Div; 2141; 112 
NYS 541; Di Sandro v. Providence 
Gas Co.,.40 R. I. 551,,102 A617. © (7) 


Failure to.limit the negligence upon 
which a recovery may be predicated 
to that charged in the declaration. 
Shapiro v. Chicago City R. Co., 168 
Ill. A. 582. (8) Omitting a charge on 
defendant’s negligence. Jones v. 
Sampsell, 148 Ill. A. 158; Hankins v. 
Reimers, 86 Nebr. 307, 125 NW 516. 

[g] Held ambiguous: (1) Pre- 
senting a case against a market com- 
pany and a municipality to the jury 
on the theory that the market com- 
pany was liable for maintaining a 
nuisance, and the municipality for 
negligently suffering such nuisance 
to continue, with other special in- 
structions granted at the request of 
the market company, to the effect 
that plaintiff could only recover upon 
the theory of negligence on the part 
of both defendants. O’Dwyer ev. 
Northern Market Co., 30 App. (D. C.) 
244. (2) That there was no evidence 
of culpable negligence, but leading 
the issue of negligence to the jury, 
all negligence being culpable in the 
law. McPherson v. St. John, 32 N. 
B. 423, 

66. Ark.—Southwestern Tel., etc., 
v. Bruce, 89 Ark. 581, 117 SW 


Tll.—East St. Louis Connecting R. 
Co. v. Eggmann, 71 Ill.. A. 32, [aff 
1 Ill. 538, 48 NE 981, 62 AmSR 

0]. 

Ind.—Michigan City v. Werner, 186 
Ind, 149, 114 NE e306: Talge Ma- 
hogany Co. v. Hockett, 55 Ind. A. 3038, 
103 NE 815. 


Mo.—Lafever v. Pryor, (A.) 190 
Sw 644. 
Nebr.—Missouri Pac. R. Co, v. 


Baier, 37 Nebr. 235, 55 NW 9183 [writ 
of error dism ‘154 U. S. 510 mem, 14 
SCt 1149 mem, 38 L. ed. 1083 mem]. 
Oh.—Interstate SS. Co. v. Chan- 
fordi,..22_ Oh, (Cir, Ot!) N.S. 30: 
Tex.—Chicago, etc., R. Co. v. Knox, 
(Civ. A.) 188 SW 224; Commerce Cot- 
ton Oil Co. v. Camp, (Civ. A.) 129 SW 
852 [rev on other grounds 105 Tex. 


130, 145 SW 902]; Houston, etc., R. 
CoN. ss weap 61 Dex FOL pA 0s, 
128 SW 160, 

Wis.—Legro v. Carley, 159 Wis. 


534, 150 NW 985. 

[a] Not invading province of jury, 
—East St. Louis Connecting R. Co. 
v. Eggmann, 71 Ill. A. 32 [aff.170 Tl. 
538, 48 NE 981, 62 AmSR 400]; Michi- 
gan City v. Werner, 186 Ind. 149, 114 
NE 636: Talge Mahogany Co. v. Hoc- 
kett, 55 Ind. A... 308, 103, NE 815; 
Missouri Pac. R. Co. v. Baier, 37 
Nebr. 235, 55 NW 913 [writ of error 
dism 154 U. S. 510 mem, 14 SCt 1149 
mem, 38 L. ed. 1083 mem]; Commerce 
Cotton Oll. Cow w.aiGamp, « (Civ. vAL) 
129 SW 852 [rev on other grounds 
105 Tex. 130, 145 Sw 902]; Houston, 

etc., R.. Co. v. Maxwell, 61 Tex. Civ. 


Invading province of jury.— 


R.| A. 80, 128 SW 160. 


[b] 
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struction that certain specific acts, if believed to 
exist, would constitute negligence,®’ or would not 


Southwestern Tel., etc., Co. v. Bruce, 
89 Ark, 581, 117 SW 564; Lafever v. 
Pryor, (Mo. A.) 190 SW 644; Chi- 
cago, ete.,.R. Co. v.. Knox, (Tex. Civ. 
A.) 138 SW 224; Legro v. Carley, 159 
Wis. 534, 150 NW 985. 

Negligence as question of fact for 
jury see supra § 852. 

67. Ark.—Miles v. St. Louis, etc., 
R. Co., 90 Ark. 485, 119 SW 837, 

Cal.—Manning v. App: Cons. Gold 
Min. Co., 149 Cal. 35, 84 P 657. 

Conn.—Williams vy. Clinton, 28 
Conn. 264. 

Ga.—Western, etc., R. Co. v. Sas- 
teel, 138 Ga. 579, 75 SE 609; Southern 
Cotton Oil Go, v. Skipper, 125 Ga, 368, 
54 SE 110; Augusta R., etc., Co. v. 
Weekly, 124 Ga. 384, 52 SEH 444; Ma- 
con R., ete., Co. v. Wining, 123 Ga. 
770, 51 SE 719; Atlanta, etc., R. Co. v. 
Hudson, 123 Ga. 108, 51 SE 29; Cen- 
tral of Georgia R. Co. v. McKinney, 
118 Ga. 535, 45 SH 430; Robert Port- 
ner Brewing Co. v. Cooper, 116 Ga. 
171, 42 SE 408; Savannah, etc., R. Co. 
v. Evans, 115 Ga. 315, 41 SE 631, 90 
AmSR 116; Milledgeville v. Wood, 114 
Ga. 370, 40 SE 239; Western, etc., R. 
Co. v.. Vaughan, 113,°Gai-304, 33) SE 
851; Central R. Co. v. Hamilton, 71 
Ga. 461; Seaboard Air Line R. Co. v. 
Blackshear, 11 Ga, A. 579, 75 SH 902; 
Southern R. Co. v. Freeman, 6 Ga. A. 
55, 64 SE 129; Augusta R., etc., Co. v. 
Lyle, 4 Ga. A. 113, 60 SE 1075. 

Ill.— Pittsburg, etc., R. Co. v, Ban- 
fill, 206 Ill. 553, 69 NE 499 [aff 107 Tll. 
AY 2541) 2° New Jy ork, ‘ete., 1 Cony 
Blumenthal, 160 Ill. 40, 43 NE 809; 
Crisler v. Chicago City R. Co., 204 
Ill. A. 491; Engel v, Frang Parmalee 
Co., 169 Ill. A. 410; Chicago, ete., R. 
Co. vy. Sack, 129 Ill. A. 58; Harley v. 
Aurora, etc., R: Co., 128 Til Al 6435 
Postal Tel.-Cable Co. v. Likes, 124 Til. 
A. 459 [aff 225 Ill. 249, 80 NE 1386]; 
Tilinois . Cents “R57 Co. av. Hicks 22 
Ill. A. 349; West Chicago St. R. Co. 
v. Winters, 107 Ill. A. 221; Illinois 
Cent. R. Co. vy. Behrens, 101 Il], A. 
333+ Sts) Louis,. ete, Co. v.“ Hoping: 
100 Ill. A. 567; West Chicago St. R. 
Co. v. Luka, 72 Till. A. 60; Bast St. 
Louis Connecting R. Co. v. Eggmann, 
71. Tl Aw 32) < Lage 170.11. boo. chop eaN ee 
981, 62 AmSR 400]; Pennsylvania Co. 
Viiy McCaftrey,."68. Til AS” 636) fate 273 
TUR. = 69). 50" IN BY TLS) SV are dss te 
Plummer, 65, Ill. A. 419; East St. 
Louis;. ‘ete... Hlectric. St.) R= ‘Co. we 
Wachtel, 63 Ill. A. 181; Chicago, etc., 
R. Co. v¥.- Johnson, 61. Ill, Al 464: Chie 
Caso, Okc. Re Conv. Du Bors, Seadiee 
A. 181; Chicago, etc., R. Co. v. Bouck, 
Soe. Aes LAS: 

Ind.—Indianapolis St. R. Co. v. 
Taylor, 164 Ind,. 155;. 72 NE 1045* 
Indianapolis St. R. Co. v. O'Donnell, 
385 Ind. A. 812, 273" NEY 163-74 Ne 


253. 
Iowa.—Ramsey v. Cedar Rapids, 
aes R.. Co., 135 Iowa 329, 112 NW 


Kan.—Metropolitan St. R. C6, v. 
Warren, 74 Kan. 244, 86 P 131, 89 P 
656; Atchison, etc., R. Cons: Dorsett, 
6 Kan. A. 923, 50 P 64, 


Mo. —Huelsenkamp v. Citizens’ R. 
Co., 84 Mo. 45; Cramer v. Springfield 
A ans Co., 112 Mo. A. 850, 87. SW 


Nebr.—Standard Distilling, etc., Co. 
v. Harris, 75 Nebr. 480, 106 NW 582: 
petenee: OlC. aR 1 Cou Vv. Krayenbuhl, 

65 Nebr. 889, 91 NW 880, 59 LRA 920: 
Omaha, ete., R., etc., Co. v. Levinston, 
49 Nebr. 17, 67 NW 887: Chicago, etce., 
R. Co. vy. Oleson, 40 Nebr, 889, 59 NW 
354; Missouri Pac. R. Co. v. Baier, . 
37 Nebr. 235, 55 NW 9138. 

N, Y.— Dolan v. Delaware, ete., 
@anal Cory, TLaiN..Yi 2868 Scholing v. 
O'Connor, 205 App. Div. 720, 200 NYS 
797; Johnston v. New York City, 
Co., 120 App. Div. 456, 104 NYS 1039; 
Pelzel v. Schepp, 88 App. Div. 444, 
82 NYS 423; Suse v. Metropolitan St. 
R. Co., 80 App. Div. 24, 80 NYS 513; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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constitute negligence,®® being objectionable on this 
ground. If, however, the only reasonable inference 
from such facts is that they do constitute negligence, 
then an instruction, that if they are believed to exist 
the verdict must be for plaintiff, is not objection- 
able.®® The use of the conjunctive ‘‘and’’ instead of 
between two alleged acts of negligence is not 
error where there was in fact only one specification 
of negligence ;*° but an instruction using the conjune- 
tive,”+ or stating to the jury that there can be no 
recovery if they fail to find negligence ‘‘ 
ticulars alleged’’ in the declaration, is erroneous 


$Soy?? 


Connor v. Metropolitan St, R. Co., 77 
App. Div. 384, 79 NYS 294; Locke v. 
Waldron, 75 App. Div. 152, 77 NYS 
405; Olopp v. Interborough Rapid 
Transit Co., 69 Misc. 595, 126 NYS 
184; Schechwitz v. New York City R. 
Co., 103 NYS 781. 

N. C.—Fuiler vy. Atlantic Coast Line 


R. Co., 140 N.C. 480, 53 SE 297; 
Cresler_ v. Asheville, 134 NC. Sack 
46 SE 738. 


Oh.—Herancourt Brewing Co. v. 
Prank It Oh Cin’ Ct: (N.Y S505, 334 
Oh. Cir: Ct. 277; ‘Cincinnati Tract: Co. 
Va Kroger el0 Oh: \CirsCth N29 85 '64; 
30 @©h: Cir, Ct. 654; Lindeman: ‘v. 
Roche, 18 Oh. A. 366. 

Or.—Finseth vy. Suburban R. Co., 32 
Oni Ty bli oh 84,139) TRA 517 


181, 35 A 114. 

R. I.—Sears v. Bernardo, 44 R. I. 
106, 115 A 647. 

Ss. C.—Jones v. Charleston, etc., R. 
Co., 61 S. C. 556, 39 SE 758; Pickens 
Vv. South Carolina, Sites see. Co., 54 S. 
C. 498, 32 SE 567; Garrick v. Florida 
Cent., etc., R. Co., 53 S. C. 448, 31 SH 
334, 69 AmSR 874; Hankinson v. 
Charlotte, etc., R. Co., 41 S. C. 1. 

Tex.—Gulf, etc., R. Co. v. Shieder, 
88 Tex. 152, 30 SW 902, 28 LRA 538; 
Gulf, ete; 7R:-Co:v.- Pendry, 87. Tex. 
553, 29 SW 1038, 47 AmSR 125; Den- 
ham vy. Trinity County Lumber Co., 
73 Tex. 78,11 SW 151; Galveston, etc., 
R. Co. vy. Davidson, 61 Tex. 204; 
Walker v. Herron, 22 Tex. 55; A. J. 
Anderson & Co., Inc. v._ Reich, 
(Commn. A.) 260 SW 162; Galveston 
Electric Co. v. Dobbert, (Civ. A.) 127 
SW 838; Northern Texas Tract. Co. 
v. Moberly, (Civ. A.) 109 SW 483; 
Metropolitan St. R. Co. v. Kirkpat- 
rick, (Civ. A.) 94 SW 1092; St. Louis 
Southwestern R. Co. v. Elledge, ha 
‘“A.) 93 SW 499; Missouri, etc., R. Co. 
v. Smith, (Civ. A.) 82 SW 787; Over 
v. Missouri, OUCH.” B19 CO:,, (Civ. A.) 
73 SW 5385; Galveston, ete., Ra Co. Vv: 
Lynch, 22 Tex. Civ. A. 336, 55 SW 
+o; Citizens —R.—-Co,;' Vv. Gifford, 19 
Tex. Civ. A. 631, 47 Sw 1041; Galves- 
ton, ete., R. Co. v. Harris, (Civ. A.) 
36 SW 776: Houston, etc., Rea Corty, 
Gaither, (Civ. A.) 35 SW 179; Mis- 
souri, etc., R. Co. v. Wylie, (Civ. A.) 
26 SW 85; Galveston, etc., R. Co. v. 
Briggs, 4 Tex. Civ. A. 515, 23 SW 
503; Sabine, etc., R. Co. v. Hanks, 2 
Tex. Civ. A. 306, 21 SW 947; Gar- 
teiser v. Galveston, etc, R. Co. 2 
Tex. Civ. A. 230, 21 SW 631; Dargan 
v. Pullman Palace Car Co., 2 Tex. 
AUR Olver Gas: 8 G0. 

Wyo.—Union Pac. R. Co. v. Gilland, 
_ 4 Wyo. 395, 34 P 953. 


N. B.—McPherson v. St. John, 32 
N. B. 423. 
[a] Facts charged as negligence, 


and the instruction held erroneous on 
that ground: (1) Pullman _ porter 
going to sleep during the night, and 
plaintiff losing his valise. Dargan 
v. Pullman Palace Car Co., 2 Tex. A. 
Civ. Cas. § 691. (2) Selling gunpow- 
der to plaintiff who was inexperi- 
enced in its handling. A. J. Ander- 
son & Co., Inc. v. Reich, (Commn. A.) 
260 SW 162. 

68. Holloway v. Milledgeville, 35 
Ga. A. 87, 132 SE 106; Fitzpatrick v. 
Bloomington OTCY Ae OO. he elle. As 

1G. 

69. Ala.—Hibler v. ontario 31 
Ala. 501. 


NEGLIGENCE 


in the par- 


Ga.—Atlanta, ete., 
son, 123 Ga. 108, 51 SE 29; Central 
of Georgia R. Co. Vv. McKinney, 118 
Ga. 535, 45 SE 4380; Milledgeville v. 
Wood, 114 Ga. 370, 40 SE 239. 

Il-—Terre Haute; ete: Ry Co.) .v 
Voelker, 129 Ill. 540, 22 NE 20 [aff 
oi Dd Avs 324); 

Ind.—Grand Trunk Western R. Co. 
V.ckhritt’ Trust Cots 68 Ind, !As, 198, 
115 NE 685, 116 NE 756; Chicago, ete., 
RL Cosrvi Brown, 66 Ind. A. 126, 115 
NE 368. 

Ikan.—Dallas v. Concordia; 84 Kan. 
134, A165" P 558: 

Mo. —Oglesby v. St. Louis-San 
Francisco R. Co., 1 SW (2d) 172; 
Borowski v. Loose-Wiles Biscuit Co., 
(A.) 229 SW 424; Prash v. Wabash 
RCo, 151 Mos A. 410;132 SwW57. 

Nebr.—Omaha, etc., R., ete., Co. v. 
Levinston, 49 Nebr. 17, 67 NW 887. 

N. Y.—Muessman vy. Metropolitan 
oe Rv iCo:,- 76 -App.. Divi 1,5 78. NYS 

N. C.—Ruffin v. Atlantic, AR: 
Coy. 142 N. GC: 120, 55 SE 86. 

Tex.—Gulf, ete., R. Co. v. Lank- 
ford, 9 Tex. Civ. A. 593, 29 SW 933: 

Utah.—Nikoleropoulos v. Ramsey, 
61 Utah 465, 214 P 304. 

70. Gibler v. Quincy, etc., R. Co., 
129 Mo, A. 93, 107 SW 1021; Dover v. 
Tekan Mills, 86 S. C. 229, 68 SH 
525. 

71. Houston, ete., R. Co. v. May- 
field, 58 Tex. Civ. A. 52, 124 SW 141. 

72. O’Neil v. Redfield, 158 Iowa 
246, 1389 NW 555. 

73. Chicago, etc., R. Co. v. Hunter, 
65 Ind, A. 158, 113 NE 772. 


ete., 


74. 4H. Belmer Co. v. Newton Tea, 
éte., (Co. W4-Oh AY 200: 
[a] Thus, if such words are es- 


sentially descriptive, used merely for 
that purpose and are not designed or 
likely to influence the jury, having 
already been used in the pleadings 
and evidence, their use is proper. 
ae Belmer Co. A Newton Tea, etc., 

O., 

“Collapsed” and “overload.”— 
Using descriptive words such as “col- 
lapsed” instead of “gave way” and 
“overload” for ‘load,’ even though 
such words are not used in the peti- 
tion, where they are used in other 
pleadings’ and in the evidence to de- 
scribe the collapse of a warehouse 
building by overloading a third floor. 
H. Belmer Co, v. Newton Tea, etc., 
Co.,''14 Ohs A: 200, 

75. Cal.—Marovich v. Central Cali- 
fornia Tract. Co., 191 Cal. 295, 216 P 
Bos 

Ga.—Evans y, Kent, 28 Ga. A. 172, 
110 SE 685. 

Ill.—Cohen vy. Weinstein, 231 Ill. 
A, 84; Wild v. Chicago, etc., R. Co., 
2H) ee) BER So a 

Iowa.—Kelly v. Muscatine, etc., R. 
Co., 195 Iowa 17, 191 NW 525. 

Ky.—Central Kentucky Tract. Co. 
v. Combs, 1438 Ky. 529, 136 SW 1045; 
Louisville R. Co. v. Wilder, 143 Ky. 
436, 1386 SW 892; Lexington R. Co, v. 
Lowe, 143 Ky. 339, 136 SW 618, 

Mo.—McLeod vy. Linde Air Products 
Co., 1 SW (2d) 122; Ford. v., Dickin- 
son. 280 Mo. 206, 217 SW 294; Parker 
v. Drake, (A.) 220 SW 1000; Clark v. 
General Motor Car Co., 177 Mo. A. 623, 

Peterkin, 


160 SW 576. 
N. Y.—Holland v. 217 
App. Div. 57, 216 NYS 464. 
Oh.—Cincinnati Tract. Co, v. Dor- 
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where several acts of negligence are alleged and 
the establishment of either would justify a recov- 
ery,‘” while such an instruction is correct where re- 
covery can be had only upon proof that all acts 
alleged were negligent.73 

The use of descriptive words, even though to 
some extent characterizing defendant’s acts, is not 
necessarily erroneous."* 

Applicability to pleadings and proof. The instruc- 
tions dealing with defendant’s acts as negligence 
must be applicable to the pleadings and proof,’® and 
must limit the jury to the consideration of the acts 


R. Co. v. Hud-] enkemper, 11 Oh. Cir. Ct. N. S. 285, 31 


Oh. Cir. Ct. 11; Kronenberg v. Whale, 
21 Oh, A. 322, 153 NE 302. 
Okl.—Missouri, etc., R. Co. vy. Flan- 
agan, 40 Okl. 502, 139 P 696. 
Tex.—Dickey v. Jackson, (Civ. A.) 
275 SW 310; McKinney Ice, etc., Co. 
v. Montgomery, (Civ. A.) 176 SW 
767; Kirby Lumber Co. v. Cunning- 
ham, (Civ. A.) 154 SW 288; Small v. 
San Antonio Tract. Co., (Civ. A.) 148 
SW 8338; Texas, etc., R. Co. v. Rich- 


ardson, (Civ. A.) 143 SW 722; Texas 
Tract. Co. v. Hanson, (Civ. A.) 1438 
SW 214; Dallas, ete, El R. Co, v. 


Utah.—Smith v. Ogden, etc., R. Co., 
33 Utah 129, 93 P- 185: 
Wash.—Henry v. Navy Yard Route, 
94 Wash. 526, 162 P 584 
Wis.—Rylander Vv. Laursen, 124 
See also cases infra notes 77-86. 
[a] Applicable to pleadings and 
proof: (1) Charging negligence gen- 
erally, where there is no evidence 
that defendant was negligent in any 
manner other than that charged in 
the declaration. West Chicago St. 
R. Co. v. Musa, 180 Ill. 130, 54 NE 
168. (2) Charging, under an ordi- 
nance requiring defendant to build 
a roof over an adjoining sidewalk 
during building operations, even 
though there was evidence that the 
sidewalk could not be used, where 
the further charge is made that re- 
covery under the ordinance is condi- 
tioned upon plaintiff’s use of the side- 
walk. Ward v. Ely-Walker Dry 
Goods Bldg. Co., 248 Mo. 348, 154 SW 
478, 45 LRANS 550. (8) Confining 
the jury to the consideration of the 
last of several sales by defendant 
of a “Quack Grass Destroyer,’ poi- 
soning plaintiff's cows. Mossrud v. 
Lee, 168 Wis. 229, 157 NW 758. (4) 
Eliminating from consideration one 
of several charges of negligence 
where there is no proof to sustain 
it. Virginia R., etc., Co. v. Winstead, 
119 Va, 326, 89 ’SE 83. (5) Excluding 
faulty construction or installation of 
an elevator, where the declaration al- 
leges merely a defect in the elevator 
on the day of the accident. Bamford 
v. Van Emon El. Co., 79 Or. 395, 155 
Pe wLot (6) Requiring the jury to 
consider only specific acts in sup- 
port of which some evidence had been 
adduced. Texas," ete; R. 8 Con. ye 
Greene, (Tex. Civ. A.) 291 SW 929. 
(7) Submitting in separate instruc- 
tions, each not covering all the facts 
by itselfx (Chicago,,‘etcl, JR. Co... w. 
Maroney, 170 Ill. 520, 48 NE 953, 62 
AmSR 396. (8) Submitting on is- 
sues of common law and. statutory 
negligence, where the pleading raises 
such issues and the testimony tends 
to prove them. State v. Allen, (Mo.) 
250 SW 580 [quashing certiorari sub 
nom. Ford v. Dowell, (A.) 243 SW 
366]. (9) Submitting a statute re- 
quiring a suitable spark arrester, 
where the evidence was in dispute 
as to whether the spark arrester in 
use was suitable. Snow Creek Log- 
ging Co. v. Discovery Bay Logging 
Coy, 123 Wash. 164, (200 seo GLO) 
Submitting whether defendant was 
negligent in failing to furnish a safe 
place to work, where the pleading and 
evidence showed that the hole where 
plaintiff was working was dimly 
lighted and that no precautions had 
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charged in the declaration,’® although a failure so to 
‘confine the jury is not fatal where no other negli- 
gence than that named in the declaration was sought 
An instruction so limiting the eon- 
sideration of the jury to the acts charged in the dec- 
laration is not confusing because the court had al- 
ready eliminated from the consideration of the jury 
certain specific grounds of negligence.7* Where the 
declaration alleges negligence in general terms, the 
court may charge on negligence generally,’® or spe- 
cifically upon the specific acts of negligence brought 
out by the evidence;®° or it may allow a recovery 
on any specific act proved.*t But where the declara- 


to be proved.’” 


been taken to prevent the soil slid- 
ing into the hole. Johnson v. Corn 
Products Refining Co., 157 Iowa 420, 
138 NW 516. 

[b] Held not applicable: (1) Au- 
thorizing reeovery if the jury be- 
lieve from the preponderance of the 
evidence that defendant was guilty 
of the negligence charged in the dec- 
laration, or either count thereof, if 
there was no evidence to sustain one 
or more of the counts. Rebak_v. 
Chicago Terminal Transfer R. Co., 
163 Ill. A. 39. (2) Charging failure 
of defendant to exercise reasonable 
care in selecting a physician to treat 
plaintiff, the petition not alleging it. 
Ft, Worth, etc., R. Co. v. Morrison, 58 
Tex. Civ... .A. 158, 123 SW. -621. (3) 
Permitting a finding upon any negli- 
gence shown by the evidence, not 
confining it to the negligence alleged. 
Williams v. Mt. Vernon Car Mfg. Co., 
197.1]. A. 271. . (4). Permitting re- 
covery on proof of joint and separate 
negligence, where the declaration al- 
leged different and specific acts of 
negligence against each defendant. 
Ramsey v. Cedar Rapids, ete., R. Co., 
135 Iowa. 329, 112 NW ..798. (5) 
Submitting acts of negligence not 
charged in the petition (Wells v. 
Cumberland Tel., etce., Co., 178 Ky. 
261, 198 SW 721) (6) or unsupported 
by the evidence (Spieler v. Lincoln 
Tract, .Co.,,,103 «Nebr: - 339,.. 171..NW 
896). (7) Submitting either a hole 
or a nail in defendant’s floor, where 
the declaration alleged only a hole in 
the floor. Stutzman v. Sargent, 165 
NYS 643. (8) Submitting an explo- 
sion caused by an oil stove out of 
repair, the evidence showing that the 
explosion was caused by a frozen 
water pipe. Kaw Feed, etc., Co. v. 
Atchison, etc., R. Co., 129 Mo, A. 498, 
107 SW 1034. (9) Submitting negli- 
gence in the construction of a build- 
ing where the issue was_ negligence 
in maintenance of the building. Good- 
win v. Mason, 173 Iowa 546, 155 
NW _ 966. (10) Submitting whether 
wrench was a reasonably safe tool, 
as not confining the jury to the spe- 
cific negligence charged in the peti- 
tion. Allen v. Missouri Pac. R. Co., 
(Mo.) 294 SW: 80. 

76. Del.—Barker v. Collins, 22 Del. 
49, 63 A 686; Waller v, Wilmington 
City “Ri. Coy 21 Del. 374, 61, A 874 

Ga.—Savannah Electric Co vv. Mc- 
Clelland, 128 Ga, 87. 57 SE 931; Au- 
gusta R., ete., Co. v. Weekly, 124 Ga. 
384, 52 SE 444; Tucker v. Central of 
Georgia R. Co., 122° Ga, 387, 60 SE 
12 


Tll.— Hackett v. Chicago City Ri. Co., 
235 Ill. 116, 85 NE 320; Ratner v, 
Chicago City Hen COny. cad hil LOO iS 
se 201; Coonan y. Straka, 204 Ill. A. 


ae 

Ind.—Cleveland, etc., R. Co. v. Loos, 
38 Ind. A. 1,77 NE 948. 

Iowa.—Edwards v,. Cedar Rapids, 
138 Iowa 421, 116 NW 323. 

Kan.—Chicago, ete., R Co. v. Ass- 
man, 72 Kan. 378, 83 P 1091; .Chi- 
cago, etc., R. Co. v. Wheeler, 70 Kan. 
TD Oita ke Ode 

Ky.—Cincinnati, etce., R. Co. v. Ce- 
cil, 90 SW _ 585, 28 KyL 830. 

Mass.—Plummer vy. Boston El. R. 


‘ 


NEGLIGENCE 


is erroneous.®® 


Co., 198 Mass. 499, 84 NE 849. 
Mo.—Tinkle v. St. Louis, ete., R. 
Co., 212 Mo. 445, 110 SW 1086; Smith 
v. Metropolitan St. R. Co., 126 Mo. A. 
120, 103 SW 593; Politowitz v. Citi- 
zens’ Tel. Co., 115 Mo. A. 57, 90 SW 
1031; Hamilton v. Metropolitan St. R. 


Co., 114 Mo. A. 504, 89 SW’ 893. 
Oh.—Baltimore, ete: sp: ReaoCon Hive 
Be RWROO TY 72, (Oh: Sts: 586, 74 NE 
107 


Tex.— El Paso Electric. R. Co. v. 
Boer, (Civ. A.) 108 SW 199; Gulf, 
etc., R. Co. v. Walters, 49 Tex. ‘Civ. A. 
71, 107 SW 369; San Antonio Tract. 
Cow vi, Yost, .39 Tex. Civ, , A. ddd, +88 


SW 428; Hawkins v. Missouri, etc., 
_ Co. y36 v Tex, Civ, A.v 6383; 83, SW 


Vt.—Smith y. Central Vermont R. 
Co., 80 Vt. 208, 67 A 535, 

77. Pedroni vy, Illinois Third Vein 
Coal Co., 205 Ill. A. 119; Diehl v. Hast 
St Louis Light, -ete., Co., 188 Ill. A. 

86. 


78. Atlanta Gas-Light Co. v. Cook, 
35 Ga. A. 622, 1384 SE 198. 

79. Moore v. Missouri Pac. R. Co., 
136 Mo. A. 210, 116 SW 440. 

80. Bergfeld v. Dunham, (Mo, A.) 
228 SW 891. 

81. Bergfeld v. Beneas City R. 
Co., 285 Mo, 654, 227 SW 106. 

82. Messinger v. New York, etc., 
R. Co., 85 Conn, 467, 83 A 631; ‘Davis 
v. Big Muddy Coal, etce., Co., 173 I11. 
A. 162; Patterson v. Nichols, 157 N. 
C. 406, 73 SE 202; Chicago, ete., R. Co. 
v. De. Bord, (Tex. Civ. ay 146 SW 


667 

83. See cases supra note 76. 

84. Witham v. Lusk, (Mo. A.) 190 
SW 403; Turley v. Metropolitan St. 
R. Co., 166 Mo. A. 655, 150 SW 553. 

85. Ill.—Riley v. Chicago City R. 
Co., 161, Ill. A. 493, 

Iowa.—Phelan y. Foutz, 200 Iowa 
267, 204 NW 240. 

Mo.—Carpenter v. Hines, (A,) 239 
SW 593; Johnson y. Kansas City R. 
Co., (A.) 233 SW 942; Gillispie v. 
Pryor, (A.) 204 SW 835; Nagel v. St. 
Louis United R. Co., 169 Mo. A. 284, 
152 SW 621: McDonnell v. Columbia 
Taxicab Co.. 168 Mo, A. 351, 151 SW 
767; Raybourn v, Phillips, 160 Mo. A. 


534. 140 SW 977. 
N. Y¥.—Clancy v. New York, etc., 
en Co., 128 App, Div, 141, 112 NYS 
Tex.—Munger Auto. Co, v. Ameri- 
can Lloyds of Dallas, (Civ. A.) 267 


SW 304; Galveston Blectric Co. aw 
Raker. 59 Tex, Civ, A. 472, 126 Sw 
86. Shumake v. Norton, (Mo. A.) 
238 SW 813; Debes v. Greenstone, 
(Tex. Civ. A.) 247 SW 289. 
87. See generally Trial [88 Cyc 


1690 et seq]. 

88. Ala.—Bain v. Hodges, 
A, 421, 58 S 957. 

Ark.—St. Louis-San Francisco R. 
Co. v. Lane, 156 Ark. 465, 246 SW 
494: Nebraska Underwriters’ Ins. Co. 
v. Fouke, 90 Ark. 247, 119 SW 261, 

Fla.—Louisville, ete, .R. Co. v. 
Wade. 46 Fla. 197, 35 S 868. 

N. Y.—Whitney v. Terry, etc., Co., 
158 App. Div. 608, 143 NYS 905; 
Glasgow v. Jordan, 124 App. Div. 488, 
108 NYS 814. 
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[§ 916 
tion alleges specific acts of negligence, the court 
must charge on the specific acts,** contining the issue 
to them,** although it may charge on negugence gen- 
erally if the instruction is supplemented by other 
instructions on the specific facts.34 It cannot, how- 
ever, charge on negligence gonbrall yy without also 
charging on the specific facts.*° 
tion contains both an allegation of negligence gen- 


erally and other allegations setting up the specific 
acts, a charge on negligence generally without more 


When the declara- 


Requests for instructions*’ are improperly®® or 
properly refused,®® according as they do or do not 


Okl.—New v. 89 Okl. 
205, 214 P 657. 

Tex.—Pullman Co. v. Schober, (Civ. 
A.) 149 SW 236. 

89. Ala.—Alabama Cons. Coal, etc., 
Co. v. Heald, 168 Ala. 626, 53 ra 162; 
Republic Iron, etc., Co. v. White, 163 
Ala. 187, 50 S 141. 

Ark.—Karr y. Bowen, 194 SW 497. 

Tll.—North American Restaurant, 
etc., House v. McElligott, 227 Ill. 317, 
81 NE 388 [aff 129 Ill. A. 498]; Chi- 
cago, etc., R. Co. v. Gunderson, 174 Ill. 
495, 51 NE 708; New York, ete, R. 
Co. v- Blumenthal, 160 Ill. 40, 43 NE 
809; Pennsylvania Co. v. Conlan, 101 
Ill. 938; Goldblatt v. Brocklebank, 166 
Ill. A. 15. Alton R., etc., Co. v. Webb, 
TLS. ERIGUAA. 76; Pennsylvania Co. Re 
McCaffrey, 68 Til, A: 1635 shafte Li ent, 
169, 50 NE 713]. 

Ind. —Indianapolis Southern R. Co. 
Se Emmerson, 52 Ind. A. 403, 98 NE 

Be 

Mass.—Thornhill v. Carpenter-Mor- 
ton Co., 220 Mass. 593, 108 NE 474. 

Minn.—Kleinman v. Banner Laun- 


Bradshaw, 


dry Co., 150 Minn. 515, 186 NW 123, 
23 ALR 479. 

N. D.—Seckerson vy. Sinclair, 24 N. 
D. Ba6, 140 NW. 239; Burger v. Sin- 
clair, 24 N. D. 624, 140 NW 246; 
Hawkins v. Sinclair, 24 Ne De 6239 
140 NW 246. 

Pa.—McCully y. Clarke, 40 Pa. 399, 
80 AmD 584. 

Tex.—Galveston, ete, R. Co. v. 


Harris, (Civ. A.) 36 SW 776. 

[a] Instructions properly refused: 
(1) That certain facts constitute neg- 
ligence. Chicago, etce., R. Co. v. Gun- 
derson, 174 Ill. 495, 51 NE 708; Penn- 
sylvania Co. v. Conlan, 101 Tl. 983; 
Alton R., etc., Co. v..Webb, 119 Ill. 
A. 75 [aff, 219 Tll. 563, 76 NE -687]; 
Pennsylvania Co. vy. McCaffrey, 68 Ill. 
A. 635 [aff 173 Ill. 169, 50 NE 713]; 


McCully v. Clarke, 40 Pa. 399, 80 
AmD 584; Galveston, etc., R. Co. v. 
Harris, (Tex. Civ. A.) 36 SW 776. 


(2) That certain specified facts con- 
stitute negligence, and passing upon 
the sufficiency of the evidence. New 
York, ete., R. Co. v. Blumenthal, 160 
Tll, 40, 48 NE 809. (3) That plain- 
tiff cannot recover if, under the evi- 
dence, it is a mere matter of con- 
jecture whether deceased’s death was 
“or was not’' due to defendant’s neg- 
ligence, as being misleading because 
of the words ‘or was not.” Alabama 
Cons. Coal. etc., Co. v Heald, 168 Ala, 
626. 68 S 162. (A) That, if defendant 
employed competent workmen, he was 
not liable where the question was 
whether or not the work was Jone in 
a negligent manner. Karr v. Bowen, 
(Ark.) 194 SW 497. (5) Limiting 
the necessity for the exercise of or- 
dinary care by one charged with neg- 
ligence to the precise time when 


plaintiff. was injured. Goldblatt v. 
Brocklebank, 166 Ill. A. 8lad. (6) 
SG odds the fire originated on land 


other than that of defendant, even 
though it may have joined the fire 
which was on defendant’s land, plain- 
tiff could not recover. Seckerson v. 
Sinclair, 24 _N. D. 625, 1<0 NW 239; 
Burger v. Sinclair, 24 N. D. 624, 140 
NW 246; Hawkins v. Sinclair, 24° N, 
D. 623, 140 NW 246. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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conform to these rules. 


[§ 917] (5) Degrees of Negligence—(a) In Gen- 
While the court under ordinary circumstances 
must: leave the question of the existence of negli- 
gence to the jury,®° it cannot by any words it uses 
lead the jury to believe that they may establish for 
themselves a particular standard of diligence. 
must itself furnish to the jury a standard by which 
defendant’ s duty can be measured, and the stand- 


eral. 


NEGLIGENCE 


standard. 


It 


care’’ 


ard it sets up for their guidance must be the legal 


90. See supra § 852: 

91. Springman v. Baltimore, etc., 
R. Co., 16 D. C. 1; Harvey v. Bartow 
County, 31 Ga. A. 84, 119 SE 538; 
Elgin Dairy Co. y. Shepherd, 183 Ind. 
466, 108 NE 234, 109 NE 353; Mis- 
souri, etc., R. Co. v. Wood, (Tex. Civ. 
AW): SLASW TL8T: 

92. Fla.—Coombs v. Rice, 68 Fla. 
499, 67 S 143. 

Ga.—Brown Store Co. v. Chatta- 
hoochee Lumber Co., 121 Ga. 809, 49 


SE. 839. 

Ill.—Cohen v. Weinstein, 231 Ill. A. 
84; Murphy v. Chicago, etc., R. Co., 
210 Ill. A. 188. 

Ind.—Vivian Collieries Co. 


v. Ca- 

hall, 184 Ind. 473, 110 NE 672. ° 

Ky.—Smith vy. Ford Motor Co., 202 
Ky. 706, 261 SW 245; Louisville, etc., 
R. Co..v. Benke, 176 Ky. 259, 195 SW 
417; Anderson, eta, Distilleries Co. v. 
Hair, 103 Ky. 196, 44 SW 658, 19 KyL 
1 5 

Minn.—Pickering y. Great Northern 
R. Co., 182 Minn. 205, 156 NW 3. 

Mo.—Hunter v. American Brake 
Co:, (CAS). 231). SW. 659° Vollrath..v. 
Stevens, 199 Mo. A. 5, 202 SW 283. 

N. H.—Brown v. Merrimack River 
Sav. Bank, 67 N. H. 549, 39 A 336, 
68 AmSR 700. 


N. J.—Gellatty v. Central R. Co., 
S62 Nudes 4665.92 Av 279: 
N. Y.—Campbell v. Da Parma, .193 


App. Div. 905, 183 NYS 679; Dooling 
v. New York, 148 App. Div. 713, 132 
NYS 1012. 

Okl.—Muskogee Electric Tract. Co. 
v. Thompson, 100 Oki. 169, 228 P 
963. 

Pa.—Donohue vy. Western Union 
Tel. Co.; 57 Pa. Super. 251. 

R. I.—McHugh vy. Williams, 43 R. 
Dy £00,110 UA. 607. 

Ss. C.— Adams vy. Wilkes, 118 S. C. 
93, 109 SE 804. 

Tex. —Galveston, etc., R. Co, Vv. 
Gormley, 91 Tex. 393, 43 SW 877, 66 
AmSR 894; Gulf, etc., R. Co. v. Smith, 
87 Tex. 348, 28 SW 520; Honey Grove 
v. Lamaster, (Civ. A.) 50 SW 10538. 


Wash.—Sandberg v, Cavanaugh 
Timber Co., 95 Wash. 556, 164 P 
200. 

[a] Qrdinary care in extinguish- 


ing and controlling fire under the sur- 
rounding circumstances of wind and 
weather is the legal standard re- 
quired. Sandberg v. Cavanaugh Tim- 
ber Co., 95 Wash. 556, 164 P 200. 

[b] ‘Everything that could be done 
by defendant.—An instruction that, 
if the jury find ‘that everything was 
done that could be done by . . de- 
fendant to avoid” the collision, de- 
fendant should be relieved from lia- 
bility is erroneous, the test being not 
what defendant could have done but 
what an ordinarily reasonable person 
would have done. Cohen v. Wein- 
stein, 231 Ill. A. 84. 

{c] Degrees of paren Nt instruc- 
tion fixing “ordinary care as the stand- 
ard in negligence casés is not bad as 
asserting that there are degrees of 
eare. Vivian Collieries Co. vy, Cahall, 
184 Ind. 473, 110 NE 672. 

[ad] “High degree cf care” jis not 
the legal equivalent of “reasonable 
eare.” Gellatty v. Central R. Co., 86 
N. J. L.. 416,'92 A 279. 

[e] Making defendant an mith 
(1) Generally. _Anderson, etce., Dis- 
tilleries Co. v. Hair, 1038 Ky. 196, 44 
Sw 658, 19 KyL 1822; Hunter v. 
American Brake Co., (Mo. A.) 2381 SWi 
659. (2) That failure of defendant to 
use safe boards makes him liable is 


incorrect. Vollrath y. Stevens, 199 
Mo. A. 5, 202 SW 283. (3) That de- 
fendant must furnish a safe place for 


its patrons to transact business is 
erroneous. Donohue v. Western 
Union: ‘Tel.~ Co:, 57 Pa... Super. * 251. 


(4) That defendant was not required 
to furnish q floor in an absolutely 
perfect condition is not improper. 
Murphy v. Chicago, etc., R. Co., 210 
Ill, A. 188. 

{[f] “See” in place of “inspect.”— 
That it was the duty of defendant to 
exercise ordinary care to “see” that 
casings on the wheels were not in 
dangerous and defective condition 
was not open to the objection that it 
failed to impose the duty of inspec- 
tion, since to “‘see’”’ that a particular 
thing is done is a more exacting duty 
than mere inspection. Smith v. Ford 
Motor Co., 202 Ky. 706, 261 SW 245. 

[g] Keeping premises reasonably 
safe.—An instruction that premises 
must be made reasonably safe is er- 
roneous, defendant’s duty being to 
exercise reasonable care to protect 
persons on his premises from pitfalls 
and hidden dangers. Campbell v. Da 
er aia 193 App. Div. 905, 183 NYS 
679. 

[h] Giable for gross negligence 
only.—It is error to instruct that de- 
fendant is liable for gross negligence 
only, in a case in which he is bound 
to use ordinary diligence. Brown 
Store Co. v. Chattahoochee Lumber 
Co., 121 Ga. 809, 49 SE 839. 

[i] Must not willfully injure.— 
It is error to instruct that defendant 
must not willfully, wantonly, or pur- 
posely do something to injure others 
upon the street where the law is that 
he should exercise reasonable and or- 
dinary care in the premises. Musko- 
gee Electric Tract. Co. v. Thompson, 
100) OK], 169,. 228 P9638, 

[i] Varying state standards.—It 
is error to give the Minnesota law 
on willful negligence when the Wis- 
consin law, importing a higher de- 
gree of delinquency than does such 
term under the law of Minnesota, is 
the governing law. , Pickering v. 
Great Northern R, Co., ‘132 Minn. 205, 


156 NW 8. 
93. Pittsburgh, etc., R. Co. v. Wise, 
36 Ind. A. 59, 74 NE 1107; Campbell 


v. Hoosier Stave, etc., Co., 146 Mo. 
A. 681, 125 SW 845: San Antonio, etc., 
Ri Cov Vs Batte; (Tex. Civ. A.) 163 Sw 
630; Denison, etc., R. Co, v. Barry, 
(Tex, Civ. A.) 80 Sw 634. 

94. Garrison vy. Pearlstein, 68 Cal. 
A. 326, 229 P 348; South Covington, 
etc., St. R. Co. v. Nilson, 89 SW 200, 
28 Kyl 287; Truby vy. Nolan, 86 Pa. 
Super. 270; Ft, Worth, etce., R. Co. v. 
Enos, (Tex. Civer Av) a0 SW 595. 

[a] “Proper care.” —An instruc- 
tion requiring “proper care’ must 
define. it. Garrison v. Pearlstein, 68 
Gale (Av 326,229 BP 348) Ht. Worth, 
etc., R. Co. v. Enos, (Tex. Civ, A.) 50 
SW 595 [mod pt, other grounds 92 
Tex. 577, 50.SW 928]. 


95. Olsen v. Chicago City R. ;Co., 
Pos. LU AY aR 

96. See cases infra this note, 

[a]. “Common prudence:’ (1) As 


synonymous with, or equivalent to, 
“ordinary care.’’ Richmond, etc., R. 
Go. v. Howard, 79 Ga. 44, 3 SH 426. 
(2) That which persons of ordinary 
prudence would usually eaierelee not 
erroneous. Radenbaugh v. 
Woolworth Co., 214 Ill. A. $66. 

{[b] Prudent.—(1) The use of the 
word “prudent” without qualification 


word “would.” 


[45 C.J.] 1843 


It is not necessary, however, that the 
court should define ‘‘ordinary ecare,’’ if it is not 
requested to do so,°* unless the instruction as given 
is incomplete without the definition; but the court 
must detine ‘‘ordinary care,’’ if it is requested and 
if it has not already done so.% 
so, it must, in some torm of words, define ‘‘ordinary 
as the conduct of the man of ordinary pru- 
dence®® acting under the same or similar circum- 


When it does do 


is equivalent to “ordinarily prudent,” 
at least where it is also charged that 
ordinary care is all that is required. 
Webster v. Symes, 109 Mich. 1, 66 
NW 580; Texas, etc., R. Co. v. Black, 
(Tex. Civ. A.) 44 Sw 673. (2) An 
instruction detining “reasonable care” 
as degree of care a prudent person 
is presumed to exercise is good. Vi- 
vian Collieries Co. v. Cahall, 184 Ind. 
473, 110 NE 672. (3) An instruction 
that ordinary care is the care that 
“a” prudent man would exercise un- 
der like or similar circumstances 
made no material change in the defi- 
nition of ‘‘ordinary care’ as set forth 
in the statute because of the use of 
the word ‘a’ instead of the word 
“every” before the word “prudent.” 
Goodwyn y. Central of Georgia R. 
Co., 2 Ga. A. 470, 58 SH 688. (4) 
An instruction that the expression, 

“reasonable care and _ dispatch,” 
meant Such care and dispatch as a 
reasonably prudent and cautious man 
would use under like: circumstances, 
was not objectionable on the ground 
that it did not state how cautious 
a prudent man should be. - Guinn v. 
Pecos, ete,; R.Co.,, (Tex. Civ.. A.) 142 
SW 63. (5) A definition of ‘“reason- 
able care’ in the statute as ‘“‘such 
care aS a reasonably cautious and 
prudent person would have used un- 
der the same or similar circum- 
stances” has the same meaning as 
the expression, “the care and pru- 
dence that a careful and prudent 
man would exercise.’ McAndrews 
v.., aeonard, 99, Vt. 512, 184 AL 710. 
(6) A definition of “ordinary care’ 
as such care as ordinarily prudent 
persons would exercise under cireum- 
stances similar to those proved is 
correet. Louisville, etc., R.. Co. Vv. 
Lucas, 98 SW 308, 30 KyL 359. 

[ec] Reasonably prudent.—A defi- 
nition of ‘‘reasonable care’”’ as “that 
degree of care which a _ reasonably 
prudent person would ordinarily use 
under the same or similar circum- 
stances” is correct, it being proper 
to use the words “ordinarily” in- 
stead of “‘actually.”” Long v. Kansas, 


va etc., R. Co., (Mo. A.) 258 SW 
HAD ret 
[da] Care ordinarily used by a man 


of ordinary prudence.—(1) “Ordinary 
care and prudence is the exercise of 
that care which a person of ordinary 
care and prudence ordinarily exer- 
cises under the same or like circum- 
stances as shown by the evidence” 
is correct. Richardson v. Chicago 
CUP Rn CO. LOT An BBO Oo Gee 
An instruction defining “ordinary 
care’. as the care a person of or- 
dinary prudence ordinarily ‘would’ 
exercise under similar circumstances 
is not erroneous for the use of the 
Roedler v. Chicago, 
etc, R. Co.,.1295 Wis...270,7 109 IN W 
88. (3) “Care ordinarily used by the 
ordinary person” is erroneous, It 
should be “the care used by a person 
of ordinary prudence.” Hender- 
son City R. Co. v. Lockett, 98 SW 303, 
30 Kyl 321. (4) “Conduct of a per- 
son of ordinary prudence regarded by 
him as reasonably necessary or 
proper under the circumstances” is 
correct. Union Tract. Co. v. Berry, 
188 Ind. 514, 121 NE 655, 124 NB 
73%, 32; ALR :1171... (6). -Y Such, eare 
and diligence as ordinarily prudent 
persons in the same line of business 
are accustomed to exercise,” follow- 
ing the statutory definition, is cor- 
rect. Pauls Valley Compress, etc.,, 
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stances,” substituting ‘‘highest degree of care’’ for 
‘‘ordinary care’’ where, in the circumstances, the 
law requires it,°® applying it to the facts where they 
are in dispute.°® The court may use different phrases 
in the same instruction defining the care required, 
or mav even repeat the definition in different torm if 
the meaning of the two definitions is substantially 
the same,” or, if the total impression given the jury 
is a correct one, notwithstanding error in one of the 
definitions.? The court must not restrict the meaning 
of ‘‘man of ordinary prudence’’ by applying it in 
illustration to any particular man or group of men 
who, it assumes, are men of ordinary prudence,* but 
it may direct that the prevailing practice of others 


ve v. Harris, 62 Okl. 103, 162 P 
16. 
[e] Care used by an ordinary man. 


—In a charge as to negligence it is 
error to define the requisite degree 
of care as that exercised by an ‘“or- 
dinary’”’ man, aS a man may be “or- 
dinary” in various senses and yet be 
either reckless or extraordinarily 
prudent. Houston, ete. R. Co. v. 
Smith, 77 Tex. 179, 18 SW 972; Aus- 
tin, etc., R. Co, v. Beatty, 73 Tex. 
592, 11 SW 858. 

{f] Discreet and cautious.—A 
charge that care required under cer- 
tain circumstances was “that which 
a discreet and cautious individual 
would or ought to have used’ is in 
effect equivalent to charging that the 
care required was “that which an 
ordinarily prudent man would have 
exercised under all the circumstances 
of the case.’ American Locomotive 
Co. v. Hoffman, 108 Va. 363, 370, 61 
SE 759, 128 AmSR 953. 

[g] “Commensurate” care.—An in- 
struction defining ‘due care’ as 
“commensurate care’ is not objec- 
tionable for the use of the word “com- 
mensurate.”’ Ogden v. Aspinwall, 
220 Mass, 100, 107 NE 448. 

{h] Coolness and prudence.— 
“Such ordinary care as is to be ex- 
pected by a man of ordinary coolness 
and prudence, and under such _ cir- 
cumstances,” is erroneous, as defend- 
ant might have been cool and at the 
same time negligent or reckless. 
Sehrt v. Sampsell, 167 Ill. A. 628. 

[i] Reasonable precautions.—It is 
error to refuse a request that plain- 
tiff cannot recover if defendant took 
all reasonable precautions to prevent 
an accident. Whitney v. Terry, etc., 
Co., 158 App. Div. 608, 143 NYS 905. 

[i] Care which the great majority 
would have used.—The use of the 
words ‘the care which the great ma- 
jority of men would have used” in- 
stead of “the care which the great 
majority of men ordinarily exercise,” 
while open to criticism, is not error. 
Coppins v. Jefferson, 126 Wis. 578, 
105 NW 1078; Olwell v. Skobis, 126 
Wis. 308, 105 NW 777. 

[k] Care used by “the great mass 
of mankind.’—An instruction that 
ordinary care means such care as a 
man of ordinary care and prudence 
would have used “under such circum- 
stances as shown in this case” is 
erroneous, “ordinary care’’ in the ab- 
stract being such care as the great 
mass of mankind ordinarily exercise, 
and, as applied to any particular case, 
it is such care as the great mass of 
mankind ordinarily exercise under 
the same or Similar circumstances. 
Sufferling v. Heyl, 139 Wis. 510, 121 
NW 251; Reffke v. Patten Paper Co., 
136 Wis. 535, 117 NW 1004, 

97. Walters v. Hansen, 99 Conn. 
680, 122 A 564; Bayne v. Kansas City, 
(Mo. A.) 253 SW 116; Northern Texas 
Tract. Co. v. Moberly, (Tex. Civ. A.) 
109 SW 488; Houston City St. R. Co. 
v. Medlenka, 17 Tex. Civ. A. 621, 43 
SW 1028; Palmer v. Schultz, 138 Wis. 
455, 120 NW 348; Boelter v. Ross 
Lumber Co., 103 Wis. 324, 79 NW 243. 

[a] “Same or like circumstances” 


NEGLIGENCE 


is equivalent to ‘‘same or similar cir- 
cumstances.” Houston City St. R. 
Co. v. Medlenka, 17 Tex. Civ. A. 621, 
43 SW 1028; Palmer v. Schultz, 138 
Wis. 455, 120 NW 348. 

{b] Extraordinary circumstances, 
—That the driver in passing through 
an opening in a fence was bound to 
use that degree of care which an or- 
dinarily prudent person would exer- 
cise under those circumstances, and 
that, if the elements of danger were 
greater than under ordinary circum- 
stances, the jury should hold the 
servant to that much greater degree 
of care, is not misleading. Walters 
v. Hansen, 99 Conn. 680, 122 A 564. 

[c] “Circumstances of danger.”— 
That “the care which the defendant 
owed the plaintiff as its passenger 
was that high degree of care which 
very cautious, competent, and pru- 
dent persons would have exercised 
under like or similar circumstances of 
danger,’ while otherwise correct, be- 
comes a charge on the weight of the 
evidence by the use of the words “of 
danger.” Northern Texas Tract. Co. 
Teg eee (Tex. Civ AG) LOS Siw, 


98. Stadler v. Pacific Electric R. 
Co.,, 23 Cal A. 571, 138’ P' 943° Hiler- 
man y. Farmer, (Ky.) 118 SW 289; 
Coblentz v. Jaloff, 115 Or. 656, 239 P 
825; Chicago, etc., R. Co. v. Sears, 
(Tex. Civ. A.) 155 SW 1003. 

[a] Operation of elevator.—An in- 
struction that it is the duty of the 
owner of an elevator to use the high- 
est care exercised by prudent persons 
in the management of such elevators 
is correct. Hilerman vy. Farmer, 
(Ky.) 118 SW 289. 

99. Richardson v. Nassau Electric 
Foe 190 App. Div. 529, 180 NYS 

1. Reed v. L. Hammel Dry Goods 
Co., 215 Ala. 494, 111 S 237; ‘Spauld- 
ing v. Metropolitan St. R. Co., 129 
Mo. A. 607, 107 SW 1049. 

[a] “Ordinary care” and “reason- 
able care” used conjunctively or al- 
ternately are not erroneous. Reed vy. 
L. Hammel Dry Goods Co., 215 Ala, 
494, 111 S 237; Spaulding v. Metro- 
politan St. R. Co., 129 Mo. A, 607, 107 
Sw 1049. 

2. Chicago, ete. R. Co. v. Kelly, 
80 Ill. A. 675. 

3. U. S.—Whitehouse v. Edwards, 
152 Fed. 72, 81 CCA 296. 

Cal.—Todd vy. Cochell, 17 Cal. 97. 

Ind.—Ohio, ete., R. Co. vy. Buck, 
130 Ind. 300, 30 NE 19, 

Kan.—Hoskinson y, 95 
Kan. 568, 148 P 640. 

Wis.—Hiroux vy. Baum, 137 Wis. 
197, 118 NW 533, 19 LRANS 332. 

[a] High degree of care.—Hven if 
it is erroneous to instruct the jury 
that it was defendant's duty to exer- 
cise “a high degree of care,” the jury 
cannot be misled where they are 
afterward told what amount of care 
was required. Ohio, etc., R. Co, v. 
Buck, 130 Ind. 300, 30 NE 19. 

{b] Willful—Use of the word, 
“willful,” when the instruction 
clearly charged that compensatory 
damages only were recoverable, does 
not make the instruction erroneous. 


Smyser, 


[§§ 917-918 


in the same business may be considered as evidence 
bearing on the subject.® ; 

[§ 918] (b) Gross Negligence. If gross negligence 
is an issue in the ecase,® the court in its charge to the 
jury must define ‘‘gross negligence,’’’ unless it di- 
rects a special verdict,’ or unless the specific acts 
of negligence, as deseribed in the declaration and 
which plaintiff must prove, constitute gross negli- 
gence as matter of law;® but if gross negligence 
is not in issue, such an instruction should not be 
given.!° When the court is required to define ‘‘gross 
negligence,’’ any form of words giving the jury to 
understand that gross negligence is materially differ- 
ent in kind from ordinary negligence is sufficient.14 


Whitehouse v. Edwards, 152 Fed. 72, 
81 CCA 296. 

[ec] Gross negligence.—An instruc- 
tion requiring proof of gross negli- 
gence is not erroneous if supple- 
mented by other instructions that 
defendants must have taken the same 
care of their reservoir as they would 
have done, being prudent men, had 
the garden of plaintiff been their 


own. The jury could not have been 
misled. Todd y. Cochell, 17 Cal. 97. 
{d] Omission of “ordinary” from 


an instruction that proof of lack of 
care and skill was required is ‘not 
error, where the foregoing sentence 
in the same instruction required or- 
dinary care to justify recovery. Hos- 
ay ane v. Smyser, 95 Kan. 568, 148 P 

[e] Using negative when affirma- 
tive was intended.—An instruction 
that the jury must determine whether 
defendant was exercising such care 
as men of ordinary prudence would 
exercise under similar circumstances, 
“and if you find he was not, then you 
will find that he was in the exercise 
of ordinary care,’ was not, in mistak- 
enly using the word ‘‘not,”’ calculated 
to mislead the jury. Hiroux v. Baum, 
iN Wis. 197, 118 NW 533, 19 LRANS 

4 Americus v. Johnson, 2 Ga, A. 
378, 58 SE 518; Louisville, etc., R. 
oe v. Gower, 85 Tenn, 465, 3 SW 

[a] Applying definition to the 
jury.—Explaining to a jury that by 
the expression ‘‘care of a man of or- 
dinary prudence” is meant “just such 
care as one of you similarly employed 
would have exercised under such cir- 
cumstances” is erroneous. The in- 
struction had reference to the con- 
duct of plaintiff. Louisville, ete., R. 
See v. Gower, 85 Tenn. 465, 3 SW 

5. Chicago Great Western R. Co. v. 
eee Geo Uea: 161 Fed. 657, 88 CCA 

6. 

7. 

8. 


See supra § 725. 

Wiser v. Chisley, 53 Mo. 547. 
Witty v. Chesapeake, etc, R, 
83 Ky. 21. 

9. Louisville, ete., R. Co. v. Ray, 
101 Tenn. 1, 46 SW 554 (motorman 
rudely pushing a passenger off the 
front platform of his car), 

lo. Chicago, etc., R. Co. v. Smith, 
81 Ill. A. 364; Mark v. Hudson River 
Bridge Co., 103 N. Y. 28, 8 NE 243; 
Louisiana Extension R. Co. y. Cars- 
sere LO ex) Civ.) AS TOO! 407 enn 


ll. Chesapeake, ete, R. Co. v. 
Judd, 106 Ky. 364, 50 SW 539, 20 
KyL 1978; Banks vy. Braman, 188 
Mass. 367, 74 NE 594; Sullivan v, 
Boston Hlectric Light Co., 181 Mass. 
294, 63 NE 904; Gogd Roads Constr. 
Co. v. Port Huron, ‘éte., R. Co. 173 
Mich. 1, 188 NW 320; Southern Cot- 


ton Press, ete., Co, v. Bradley, 52 
Tex.) 587; Sabine, ete Rou Coma. 
enka, 2 Tex Cive. Ax oS06) eit WP 


[a] “Reckless disregard of the 
consequences” is correct. Good Roads 
Constr. Co. v. Port Huron, étc., R. 
Co., 173 Mich. 1, 138 NW 320. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


i 
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If the court gives the statutory definition of ‘‘gross 
negligence,’’ it must not omit the essential words.1? 
The court, after defining ‘‘gross negligence,’’ must 
apply the definition to the particular facts of the case 
which may have operated as the proximate cause 
of the injury,? but in a form free from the objec- 
tion that it invades the province of the jury as triers 


of the facts.14 


[§ 919] (c) Willful, Wanton, or Reckless Acts. 
Where the questions of ‘‘willfulness,’’ ‘‘wanton- 
ness,’’ and ‘‘recklessness’’ are in issue,’® those terms 
should be defined,t® and distinguished from ‘‘ordi- 
But it is error to do so, if 
willful negligence is not1® or, under the statute, can- 
not be?® an issue in the ease, or if the evidence fails 
to support the charge of willful negligence,”® or tends 
If such instruction 


nary negligence.’’!* 


to show negligence merely.?+ 


must be given, the court must define 


[b] Utter disregard of a person’s 
rights or a person’s safety is not an 
erroneous instruction. Sullivan v. 
Boston Electric Light Co., 181 Mass. 
294, 68 NE 904. 

{ec] Definitions held insufficient.— 
(1) Where the court gives an instruc- 
tion authorizing punitive damages for 
gross negligence, it is prejudicial 
error to instruct the jury that gross 
negligence is the want of ordinary 


care. Chesapeake, etc., R. Co. v. 
Judd, 106 Ky. 364, 50 SW 539, 20 
KyL 1978. (2) A definition of “gross 


negligence’”’ by comparison with ‘or- 
dinary negligence” is not a satisfac- 
tory one. Southern Cotton Press, 
etc., Co. v. Bradley, 52 Tex. 587. (3) 
When the law of the state at the 
time of the accident made gross neg- 
ligence -the basis for recovery, it is 
error to instruct that the servants 
of defendant railroad company are 
required to exercise ‘unusual care.” 
Sabine, etc., R. Co. v. Hanks, 2 Tex. 
Civ. A. 306, 21 SW 947. 

12. Seaboard, etc., R. Co: v. Cau- 
then, 115 Ga. 422, 423, 41 SE 653, 


[a] “How inattentive soever he 
may be.”—‘Gross neglect,” as de- 
fined by the Georgia code, “is the 


want of care which every man of 
common sense, how inattentive so- 
ever he may be, takes of his own 
property.” In undertaking to give 
this definition to the jury, the court 
should not omit the words “how in- 
attentive soever he may be.” Sea- 
board, etc, R. Co. v. Cauthen, 115 
Ga. 422, 423, 41 SE 653. 

13. Atchison, etc., R. Co. v. Henry, 
57 Kan. 154, 45 P 576. 

14. Missouri, etc., R. Co. v. 
field, (Tex. Civ. A.) 98 SW 435. 

[a] Gross negligence in failing to 
signal.—An instruction that, if de- 
fendant was guilty of gross negli- 
gence in failing to signal before com- 
ing to a grade crossing, then plain- 
tiff could recover, iS erroneous as 
being a charge on the weight of the 
evidence, it being for the jury to de- 
termine whether such failure consti- 
tuted gross negligence. Missouri, 
ete., R. Co. v. Scofield, (Tex. Civ. A.) 
98 SW 435. 

15. See supra § 725. 

16. Seaboard Air Line R. Co, v. 
Laney, 199 Ala. 654, 75 S_15; Birm- 
ingham R., ete. Co. v. Jackson, 9 
Ala. A. 588, 63 S 782; Boxton v. Ains- 
worth, 138 Mich. 532, 101 NW 817. 

[a] Refusal to charge improper.— 
That defendant company was guilty 
of willful or wanton conduct only 
if it acted with reckless indifference 
and consciously or intentionally did 
some wrongful act. Seaboard Air 
Line R. Co. v. Laney, 199 Ala. 654, 75 
S 15. 

17. Alabama Great Southern R. 
Go. v. Hall, 105 Ala. 599, 17 S 176. 

18. Chicago, etc. R. Co. v. Robin- 
son, 106 Ill. 142; Enochs v. Trevett, 
229 Ill. A. 


Sco- 


[45 C. J.—85] 


235; Louisville, etc., R. Co,! injury. 


‘ 


NEGLIGENCE 


issue.?? 


amount to ‘‘ 


“willful, wan- 


v. Survant, 16 KyL 349; Denman v. 
Johnston, 85 Mich. 387, 48 NW 565; 
Chicago, ete., R. Co. v. Matukas, 47 
Okl. 302, 147 P 1038, LRA1917C 1066. 

_{a] Election of theories.—Plain- 
tiff, a trespasser at the time he was 
injured, having an election to try 
the case on the theory of willful 
negligence toward a trespasser or on 
the theory of ordinary negligence in 
failing to look after him after he 
had seen him, chose to try his case 
on the latter theory. Under such 
circumstances it was error for the 
court to instruct on willful negli- 
gence. Chicago, etc., R. Co. v. Ma- 
tukas, 47 Okl. 302, 147 P 1038, LRA 
1917C 1066. 

19. Louisville, etc., R. Co. v. Foard, 
104 Ky. 456, 47 SW 342, 20 KyL 646. 

20. Southern R. Co. v. Grizzle, 131 
Ga. 287, 62 SE 177; Atchison, etc., R. 
Co. v.. Wells, 56 Kan. 222, 42 P 699; 
Flammer v, Morelli, 100 N. J. L. 314, 
126 A 307. 

21. Coal Run Coal Co. v. Coughlin, 
19 Ill, A. 412. 

22. Ala.—Alabama Great Southern 
R. Co. v. Hnsley Transfer, etc., Co., 
210 Ala. 298, 100 S 342; Southern 
R. Co. v. Hyde, 164 Ala, 162, 51 S 
368; Birmingham R., etc., Co. v. Jack- 
son, 9 Ala. A. 588, 63 S 782. 

Conn.—Pietryka y. Simolan, 102 
Conn, 42, 127 A 717. 

Tll.—Chicago City R. Co. v. Jordan, 
215 Ill. 390, 74 NE 452; Richardson 
yv. Franklin, 285 Ill. A, 440. : 

Minn,.—Mueller v. Dewey, 159 Minn. 
173, 198 NW 428; Pickering v. Great 
Northern R. Co., 132 Minn. 205, 156 
NW 3, 

Miss.—Southern R. Co, v. Free, 95 
Miss. 739, 50 S 442. 

Oh.—Payne v. Vance, 103 Oh, St. 
59, 1338 ND 85. 

[a] “Reckless driving,” using the 
terms of the statute, is correct. Pie- 
tryka v. Simolan, 102 Conn. 42, 127 A 


717. 
[b] Reckless disregard of the 
safety of another by failing, after 


discovery of the peril, to exercise 
ordinary care to prevent the impend- 
ing injury is not erroneous. Mueller 
v. Dewey, 159 Minn. 173, 198 NW 
428. 
[c] Knowingly and recklessly in- 
different.—That a person could be 
guilty of wanton conduct only in case 
it was proved that hé was conscious 
of his conduct, and knew that injury 
would likely result therefrom, and 
was recklessly indifferent-to the con- 
sequences, is proper. Birmingham R., 
ete., Co. v. Jackson, 9 Ala, ‘A. 588, 63 
S 782. 
“ [d] Erroneous instructions: (1) 
After becoming aware of the danger 
of another, failing to use all the 
means at hand to conserve the safety 
of the latter. Southern R. Co, v. 
Hyde, 164 Ala. 162, 51 S 368. (2) 
Consciousness of probably resulting 
Richardson y, Franklin, 235 
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ton, or reckless acts’’?? and the constituents of each 
correctly,?* must confine the instruction to the count 
charging willful negligence, where there are other 
counts not charging it,?* and must apply the defini- 
tion to the facts of the case,?> even though not 
alleged in the declaration,” not omitting a reference 
to pertinent statutes and their bearing upon the 
Although a ‘‘wanton killing’’ does not 
murder, 
quested instruction defining a ‘‘ wanton killing’’ by 
these terms where a charge of murder is not in- 
volved in the case.?8 

[§ 920] (6) As Proximate Cause2°—(a) In Gen- 
eral. The court must instruct the jury that plaintiff 
must show by a preponderance of the evidence that 
the negligent act of defendant was the proximate 
cause of his injury,®° and such an instruction is 
proper even when an instruction as to the last clear 


?? it is not error to refuse a re- 


Ill, A. 440. 
peril and 
Pickering v. 


(3) Failure to discover 
exercise ordinary care. 
Great Northern R. Co. 


132 Minn. 205, 156 NW 3. (4) Fail- 
ure to use ordinary care. Southern 
R: Co. v. Free, 95. Miss. 739, 50 S 


442, (5) “Intentional injury.” Ala- 
bama Great Southern R. Co. vy. Ensley 
Transfer, etc., Co., 210 Ala. 298, 100 
S 342. (6) Not including the element 
of defendant’s knowledge of plain- 
tiffs danger, or such conscious in- 
difference to consequences, as would 
be the equivalent of willful and in- 
tentional injury. Payne v. Vance, 103 
Oh. St. 59, 138 NE 85. (7) That will- 
fulness does not mean intentional in- 
Jury, but failing to instruct the jury 
what it does mean. Chicago City R. 
Co. v. Jordan, 215 Ill. 390, 74 NE 452, 

23. Louisville, ete., R, Co. v. Cal- 
vert, 170 Ala. 565, 54 S 184; Barlow 
v. Foster, 149 Wis. 613, 1836 NW 822. 

24. Birmingham R., etc., Co. v. 
Pinckard, 124 Ala. 372, 26 S 880. 

25. Baltimore, etc., R. Co. v. Keck, 
185 Ill. 400,.57 NE 197. 

26. Johnson v. Scott, 119 Minn. 
470, 188 NW 694. 

27. Pietrycka v. Simolan, 98 Conn. 
490, 120 A 310. 

28. Scott v. Louisville, etc., R. Co., 
(Ala.) 115 S171, 

29. Instructions as to contributory 
negligence as proximate cause see 
infra § 932. 

30. Colo.—Fort v. Brighton Ditch 
Co., 79 Colo. 462. 246 P 786. 

Ga.—Georgia R., etc., Co. v. Bryans, 
35.Ga, A,.713, 1384, SH 787. 

Ill.—Jackson y. Johnson, 212 Ill. A, 
61; Harrold v. Clinton Gas, ete., Co., 
205 Ill. A. 12; Chicago, etc., R. Co. 
Vi Garroll: 12 0: Ay 643; 

Ind.—Jeffersonville, etc., R. Co. v. 
Riley, 39 Ind. 568. 

Iowa.—Towberman v. Des Moines 
raid R. Co., 202 Iowa 1299, 211 NW 

Ky.—Ware v. Saufiey, 194 Ky. 53, 
237 SW 1060, 24 ALR 500; Interstate 
yoat Co. v. Love, 153 Ky. 3238, 155 SW 

Mo.—Howard, etc., Realty Co. v, 
Berman, 212 Mo. A, 401, 245 SW 606. 

Mont.—Shane v. Butte Electric R. 
Co.,, 37 Mont...599, 9% P9583; 

N. J.—La Rue v. Potts, 91 N. J. 
L. 606, 108 A-197. 


Oh.—Batavia Turnp., ete, Bridge 
Co: ve.Hodapp, 13- Oh, Cir. Ct. N.S: 
308, 32 Oh, Cir. Ct. 680; Cincinnati 


Tract. Co. v. Oberschmid, 12 Oh. Cir. 
CtN. S. 262, 32 Oh. ‘Cin (Cty 468. 

Okl.—Missouri, etc., R. Co. vy. Pe- 
ni 118 Okl. 138, 247 P 41, 47 ALR 
283. 

Or.—Myrtle Point Transp. Co. v. 
Port of Coquille River, 86 Or. 311, 
168 P 625. 

Pa.—Baker v. Pennsylvania Co., 142 
Pa. 503, 21 A 979, 12 LRA 698. 

Tex.—Warren v. Kimmell, (Civ. A.) 
141 SW 159; Gulf, ete., R. Co. v. Wil- 
liams, (Civ. A.) 89 SW 967; Houston, 
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chance would not be.*t 


etc., R. Co. v. Malone, (Civ. A.) 37 
SW 640. 
Va.— Washington, etc. R. Co. v. 


Vaughan, 111 Va. 785, 69 SH 1035. 

Wash.—Hooper v. Corliss, 
Wash. 50, 261 P 645, 

{a] Ignoring proximate cause.— 
(1) An instruction requiring the ab- 
sence of defendant’s negligence to be 
shown regardless of proximate cause 
is erroneous. Georgia R., ete., Co. v. 
Bryans, 35 Ga. A. 713, 134 SE 787. (2) 
An instruction making defendant lia- 
ble if he was negligent, unless plain- 
tiff was guilty of contributory negli- 
gence, is erroneous as ignoring the 
necessity that the negligence proxi- 
mately caused the injury. Washing- 
ton, etc., R. Co. v. Vaughan, 111 Va. 
785, 69 SE 1035. 

[b] Omitting proximate cause.— 
An instruction that, if the jury find 
by a preponderance of the evidence 
that plaintiff was without fault, he 
would be entitled to recover is incor- 
rect as eliminating the issues of de- 
fendant’s negligence and _ proximate 
cause. Batavia Turmp., etc., Bridge 
Go: v. Hodapp, 13 Oh. Cir. Ct. N.S. 
308, 32 Oh. Cir, Ct. 680. 

31. Mosso v. E. H. Stanton Co., 
75 Wash. 220, 134 P 941, LRA1916A 
943. 

[a] Reason for rule ‘Although 
the rule of the last clear chance is a 
phase of the question of proximate 
cause, it does not cover the -whole 
ground of proximate cause. It ap- 
plies only to a status of danger usu- 
ally originating in the plaintiff’s neg- 
ligence, and relieves \that negligence 
of its contributory character under 
certain conditions. It must not be 
forgotten that the failure of the 
operator of a locomotive, train, street 
ear, automobile or other agency of 
danger to travelers on the highway 
to keep a vigilant lookout is negli- 
gence in any event, entailing a lia- 
bility for injury proximately result- 
ing therefrom. Where there are 
counter charges of contributory neg- 
ligence, the jury may find the negli- 
gence of either party proximate and 
that of the other remote, according 
to all of the circumstances. The 
usual instruction as to proximate 
cause is, therefore, always proper 
even when an instruction as to the 
last clear chamce would not be.” 
Mosso v. BE. H. Stanton Co., 75 Wash. 
220, 232, 134 P 941, LRA1916A 943. 

. 82. Louisville, etc., R. Co. v. Glas- 
cow, 179 Ala. 251, 60 S 103. 

33. Denison v. McNorton, 228 Fed. 
401, 142 CCA 631. 

34. Weaver v. Carter, 28 Cal. A. 
241, 152 P 323; Lackey v. St. Louis 
United R. Co., 288 Mo. 120, 231 SW 
956; Moore y. Jefferson City ate 


146 


etc., Co., 168 Mo. A. 266, 146 
825; Freeman v. Missouri, etc., Tel. 
‘Co., 160 Mo. A. 271, 142 SW 733. 
“35, Pittsburgh, . etc., , R. , Co.."=v. 
Boughton, 81 Ind. A. 129, 142 NE 869. 
36. Smith vy. Ford Motor Co., 202 
Ky. 706, 261 SW 245; Lockridge v. 


Fesler, 37 SW 65, 18 KyL 469; Gal- 
veston, etc., R. Co. v. Wilson, (Tex. 
Civ. A.).214 SW 773. 

{a] Issues sufficiently stated.— 
An instruction that, if the wild and 
unruly nature and_ disposition of 
horses and mules which were being 
loaded onto a railroad car was the 
sole proximate cause of plaintiff’s in- 
jury, the verdict should be for de- 
fendant, sufficiently states the issues 
where defendant files a general de- 
nial to plaintiff's declaration that he 


But an omission to charge 
on proximate cause with reference to particular neg- 
ligent acts alleged is not error where the particular 
instruetion is confined to the issue of negligence 
and does not purport to cover the question of proxi- 
mate cause,?2 or where an instruction on proximate 
cause is given in another part of the charge,** or 
where the jury were instructed that before they 


NEGLIGENCE 


not be misleadin 


was trampled by the horses who took 
fright from defendant’s trainman 
flashing a lantern in their faces. 
Galveston, etc.,, R. Co. v. Wilson, 
(Tex. Civ. A.) 214 SW 773. 

{b] Issues not sufficiently stated. 
—An omission to instruct that, if de- 
fendant’s negligence was not the 
proximate cause of the injury, plain- 
tiff. could not recover is erroneous 
where there is no evidence that the 
alleged negligence of defendant was 
the proximate cause of the injury. 


Lockridge vy. Fesler, 37 SW 65, 18 
KyL 469. 

37. Ark.—Hays v. Williams, 115 
Ark. 406, 171 SW 882. 

Cal.—Maris v. H. Grummey, Ince., 


5b Cal., A. 5738; 204°5P 259: 

Ill.—Smith vy. East St. Louis R. Co., 
169 Ill. A, 1382; Combs v. Baltimore, 
a Southwestern R. Co., 147 Ill. A. 
105. 

Nebr.—Amend v. Lincoln, ete., R. 
Co., 91 Nebr. 1,.1385 NW 235, 

Tex.—Riley v. Fisher, (Civ. A.) 146 
Sw 581. 

38. I1l—Cohen v. Chicago, 197 Ill. 
A. 377; Bartz. v. Chicago City -R.:;Co., 
116 Jl. A. 554. 

Mo.—Start v. National Newspapers’ 
Assoc., (A.) 253._SW 42; Herndon v. 
Springfield, 137 Mo. A. 513, 119 SW 
467. 

Pa.—Mastel y. Walker, 246 Pa, 65, 
92. A 63. : ‘ 

Tex.—International, etc., R. Co. vy. 
Bryant, (Civ. A.) 54 SW 364. 

Utah.—Smith v. Ogden, etc., R. Co., 
33 Utah 129, 98 P 185. #53 


Wash.—Burlie  v. 
Wash. 182, 193 P 684. 

W. Va.—Orander v. Stafford, 98 W. 
Va. 499, 127 SE 330, 42 ALR 780. 

[a] Applicable to pleadings and 
proof: (1 Charging generally on 
proximate cause where there is some 
evidence that plaintiff was injured 
entirely through the negligence of a 
third person, there being no request 
to make the charge more definite. 
International, ete., R. Co. v. Bryant, 
(Tex. Civ. A.) 54 SW 364. (2) Di- 
recting the jury to disregard speed, 
where there was no testimony tend- 
ing to show that speed had anything 
to do with the collision. Burlie v. 
Stephens, 113 Wash. 182, 193 P 684. 
(3) Submitting the defective condi- 
tion of the oil stove alleged to have 
caused the fire, where it appears that 
the burner cap was missing when the 
stove was recovered after the fire and 
that such a stove, if the burner cap 
was removed, was dangerous. Oran- 
der v. Stafford, 98 W. Va. 499, 127 SE 
330, 42 ALR 780. (4) Submitting 
whether plaintiff was injured by slip- 
ping on an inclined plane where the 
petition alleged that her foot slipped. 
Start v. National Newspapers’ Assoc., 
(Mo. A.) 253 SW 42. (5) Other ap- 
proved instructions, Bartz v. Chi- 
caso. City”... °Co., "the" TTOwA. -bb4: 
Herndon v. Springfield, 137 Mo. A. 
518, 119 SW 467; Mastel v. Walker, 
246 Pa, 66, 92 A 63. 

[b] Held not applicable: (1 
Charging on some of the facts and 
ignoring others constituting elements 
of proximate cause. Cohen v. Chi- 
CAZ0, SLOT, Eile Menlo tee ee LaLa teen ne 
after the setting of a fire by sparks 
emitted from defendant’s locomotive 
there intervened an independent act 
which caused the injury, the setting 
of the fire was too remote and de- 
fendants were not liable, where there 
is no evidence in the case of an in- 
tervening cause. Smith v. Ogden, 


Stephens, 
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' could return a verdict for plaintiff, they must find 
the existence of certain facts which, if proved, 
would establish proximate cause as matter of law.*4 
It is error to apply the res ipsa loquitur doctrine 
to this branch of the case.*° 
state the issues,°® must state the law correctly,3? 
applying the law to the pleadings and proof,** must 

¢,°° vague,*® or contradictory,*! and 


The instruction must 


ete; Re Col, 33° Wtah, 129,' 93PH1 85, 


39. Cal.—Braun v. Vallade, 33 Cal. 


A. 279, 164 P 904. 

Ill.—Chicago City R. Co. v. Hagen- 
back, 131 Ill. A. 537 [Laff 228 Ill. 290, 
81 NE 1014]. 

Ind.—Union Tract. Co. 
66 Ind. A. 95, 116 NE 837. 

Iowa.—High v. Waterloo, ete., 
Co., 195 Iowa 304, 190 NW 3881. 

Mo.—Bopp v. Standard Sanitary 
Mfg. Co., (A.) 299 SW 137. 

Tex.—Ft. Worth, ‘ete., R. Co. v. 
Morrow, (Civ. A.) 255 SW 674. 

[a] Omitting “probably” as that 
cause from which a person of ordi- 
nary experience and sagacity could 
foresee that the result complained of 
might ensue is not misleading, al- 
though leaving out the word “prob- 
ably” before “might.’’ Ft. Worth, 
ete.,, Re. CO. . Ven Morrow, , (LexipeCiva 
A.) 255 SW 674. 

{b] Omitting “proximate.” — Di- 
recting a verdict for plaintiff on a 
finding, among other things, that de- 
fendant’s negligence was the “cause,” 
rather than the ‘proximate cause,” 
is not misleading. Union Tract Co. 
v. Elmore, 66 Ind. A. 95, 116 NE 837. 

[c] Omitting “proximate cause.” 
—An instruction that plaintiff could 
only recover if injured in consequence 
of defendant’s negligence is not mis- 
leading as to the question of proxi- 


v. Elmore, 


R. 


mate cause, although the. words 
“proximate cause’ were not used. 
High. v. Waterloo, etce., R. Co. 195 


Iowa 304, 190 NW 381, 

[d] Several counts.—Where there 
are several counts in the declaration, 
it is not error for the court to direct 
the attention of the jury to the issue 
of proximate cause as set forth in 
plaintiff’s declaration or some count 
thereof, even though some counts had 
been dismissed from their considera- 
tion where the jury’s attention is also 
called to that fact. Chicago City R. 
Co. v. Hagenback, 131 Ill. A. 537 [aff 
228 Ill. 290, 81 NE 1014]. 

40. Moon v. St. Louis Transit Co., 
247 Mo. 227, 152 SW 303; Ft. Worth, 
etc., R. Co. v. Morrison, 58 Tex. Civ. 
A. 158, 123 SW 621. 

[a] Held vague: (1) That, if one 
of several acts or omissions “was 
the proximate cause or one of the 
contributing causes’ of the injury, 
then the verdict should be for plain- 
tiff, it not being made clear that the 
acts or omissions referred to were ex- 
clusively the acts or omissions of de- 
fendant. Moon v. St. Louis Transit 
Co., 247 Mo. 227, 152 SW 308. (2) 
That, if either of two acts of negli- 
gence alleged caused the accident and 
either of them was negligence, plaih- 
tiff could recover, as not making it 
clear that the act causing the aéci- 
dent must have been negligence. Ft. 
Worth, etc., .R. Co. v, Morrison, 58 
Tex. Civ. A. 158, 123 SW 621. 

41. Lichter v. Aurora, etc., R. Co., 
179 Til. A. 216; Missouri, ete, R. Co, 
eee (Tex. Civ. A.) 185° SW 

[a] An instruction is contra- 
aictory which leaves the question of 
proximate cause to the jury and also 
contains a direct statement that cer- 
tain facts, if proved, were the cause 
of the accident. Lichter v. Aurora, 
ete, RCo. 179 TI. AL S216: 

[b] An instruction is not contra- 
dictory, because it is merely differ- 
ent from another part of the charge, 
the second part explaining the first. 
Missouri, ete, R. Co. v. Whitsett, 
|! (Tex. Civ. A.) 185 SW 404 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 920-921] 


must not invade the province of the jury.4? Instrue- 


tions must be fairly construed,*® 


considered as a whole in determining whether any 
particular part of it is or is not erroneous.** 
Requests for instructions** are properly granted*® 
and properly*’ or improperly refused#® as they com- 
ply or fail to comply with these rules. 
[§ 921] (b) Defining ‘‘Proximate’’ and ‘‘Inter- 


42. Wennmacher y. Choate, 224 Ill. 
A, 42; Weisberg v. Boatmen’s Bank, 
(Mo. A.) 251 SW 393 [aff 245 SW 
1053]; Moore y. Jefferson City Light, 
ete., Co., 163 Mo. A. 266, 146 SW 
825; Gessner v. Metropolitan St. R. 
Co., 132 Mo. A. 584, 112 SW 30; Cata- 
SA R> Co. v. ‘Armstrong, '52':' “Pa. 

82. : 

[a] Invading province of jury: 
(1) Submitting to jury question 
whether certain acts caused the in- 
jury but upon the assumption that 


such acts ‘constituted negligence. 
Gessner v. Metropolitan St. R. Co., 
132 Mo. A. 584, 112, SW 30. - (2) 


Where an instruction upon the ques- 
tion of an intervening cause was so 
framed as to tell the jury that cer- 
tain facts, if proved, constituted an 
intervening cause, separate and dis- 
tinct from the acts of defendant’s 
servant, instead of defining an inter- 
vening cause and then leaving it to 
the jury to determine whether the 
facts proved constituted an interven- 
ing cause and whether they were 
separate and distinct from the acts 
of defendant’s servants. Wennma- 
cher v. Choate, 224 Ill. A. 42. 

{b] Not invading province of 
jury: (1) That, if certain facts were 
established, the verdict should be 
for plaintiff, where such facts as 
matter of law showed that the act 
of defendant’s servant was the natu- 
ral and proximate cause of the in- 
jury. Moore v. Jefferson City Light, 
etc., Co., 163 Mo. A, 266, 146 SW 825. 
(2) That whether certain acts con- 
stituting the alleged negligence were 
the proximate cause of plaintiff's in- 
jury was for the jury. Weisberg v. 
Boatmen’s Bank, (Mo. A.) 251 SW 
393 [aff 245 Sw 1053]; Catawissa R. 
Co. v. Armstrong, 52 Pa. 282. 


43. Julius Keller Constr. Co. v. 
Herkless, 59 Ind. A, 472, 109 NE 
797. 


44. Sandel v. State, 122 S. C. 268, 
115 SE 302. 

{a] Intervening causes.— A sen- 
tence in the charge that defendant 
would not be liable if there would be 
any intervening or new and_ inde- 
pendent cause beyond its control must 
be considered in connection with the 
proper limitation of an intervening 
cause to such as operated of itself to 
produce the injury and was not the 
natural result of the prime cause 
which followed the sentence objected 
to, and so construed was not eats 


ous. Sandel v. State, 122 S. C. 
115 SE 302. : 
45. See generally Trial [3s (Cyc 


1690 et seq]. 

46. Bresnan v. Weaver, 
375, 185 A 584. 

[a] Request properly granted.— 
Permitting recovery on finding that 
fire was caused by defendant’s fail- 
ing to exercise reasonable care in 
operating a steam shovel. Bresnan v. 
Weaver, 151 Md. 375, 135 A 584, 

47. West Disinfecting Co. v. Plum- 
mer, 44 App. (D. C.) 345; Hodges v. 
Baltimore Engine Co., 126 Md. 307, 
94 A 1040, AnnCas1917C 766; Gard- 
ner v. Hines, 190 App. Div. 170, 179 
NYS 362; Hall v. New York Tel. Co., 
159 App. Div. 53, 144 NYS 322 [rev 
on other grounds 214 N. Y. 49, 108 
NE 182 LRA1915E 191]; Brush Elec- 
tric Light, etr., Co, v. Lefevre, (Civ. 
A.) 55 SW 396 [rev on other grounds 
93 Tex. 604, 57 SW 640, 77 AmSR 898, 
49 LRA 771). 

48. McVay v. Central California 
Inv. Co., 6 Cal. A. 184, 91 P 745; Bar- 
gaini v. Donk Bros. Coal, etc., Co., 
199 Ill. A. 76; Glasgow v. Jordan, 


151 Md. 


308, 
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vening’’ Cause. 
and the charge 


124 App. Div. 488, 108 NYS 814. 

49. Miller v. Boone County, 95 
Iowa 5, 63 NW. 352; Louisville v. 
Hart, 143 Ky. 171, 136 SW 212, 35 
LRANS 207; Williams v. Hyman- 
Michaels Co., (Mo. A.) 277 SW 593; 
McGregor v. Great Northern R. Co,, 
31 N. D. 471, 154 NW 261, 264, Ann 
Cas1917E 141 [cit Cyc]. 

50. Cal.—Dowd v. Atlas Taxicab, 
ete.) (‘Co,, 69 "Cal. vA. (9° 230 "RP" 958: 

Conn.— Walker v. New Haven Hotel 
€o,,°95" Conn. 231, Jit A’ 59. 

Ga.—Dunhbar v. Davis, 32 Ga. A. 
192, 122 SE 895. 

Ill.—Gibson vy. Wasson Coal Co., 190 
Ill. A. 599; Fippinger v. Glos, 190 Ill. 
A. 238, 

Iowa.—Reed v. Rex Fuel Co., 160 
Iowa 510, 141 NW 1056. 

Kan.—Martin y. Garlock, 82 Kan. 
266, 108 P 92, 20 AnnCas 84. 

Minn.—Sivertson v. Moorhead, 119 
Minn. 467, 138 NW 674. 

Mo.—Maloney v. St. Louis United 
R. Co., 237 SW 509. 

N. Y.—Rosebrock v. General Elec- 
tric Co., 204 App. Div. 854, 197 NYS 
119 [aff 236 N. Y. 227, 140 NE 571]. 

. C—Inge v. Seaboard Air Line 
R. Co., 192° N. (Cr 522, 135, SH 522. 

Tex.—Freeman v. Swan, (Civ. A.) 
143 SW 724; Gulf, ete, R. Vv. 
Turner, (Civ. A.) 93 SW 195. 

Wash.—Gosa v. Hyde, 117 Wash. 
672, 202 P 274, Ray 

W. Va.—Charleston y. De Hainaut, 
95 W. Va. 202, 120 SE 524, P 

Wis.—Olwell _v. Skobis, 126 Wis. 
105 NW 777; Feldschneider v. 
Chicago, etc.,, R. Co., 122 Wis, 423, 
99 NW 1034. B 

{a] “Contributing” to injury, omit- 
ting the word ‘‘directly,” is held not 
errot, where the action is brought 
against joint tort-feasors. Malone v. 
Small, (Mo. A.) 291 SW 168. 

{b] “Direct and immediate cause’ 
is not equivalent to ‘proximate 
cause’”’ which is that which in a natu- 
ral and continuous sequence, un- 
broken by any new, independent 
cause, produces that event, and with- 
out which that event would not have 
occurred, while immediate cause is 
that cause nearest in point of time 
and space. Dunbar v, Davis, 32 Ga. 
A, 192, 122 SH 895. 

[ec] Direct and natural cause.— 
While an instruction that the proxi- 
mate cause of an injury is the direct 
and natural cause is improper, such 
an instruction is not prejudicial in 
connection with an instruction limit- 
ing what. is direct and natural to 
such things as the person respornsi- 
ble ought in the exercise of ordinary 
care to have apprehended. Baxter v. 
ete,,' R. (Co; 104 Wiss) 307; 


[d] 


she was injured as a “direct and 
proximate” result of defendant’s neg- 
ligence is correct. Maloney v. St. 
Louis United R. Co., (Mo.) 237 SW 
509; Charleston v. De Hainaut, 95 W. 
Va. 202, 120 SE 524. 


{e] “Direct cause,” instead of the 
word “proximate,’’ is not error, the 
word “proximate” being synonymous 
with “direct” and “immediate.” Si- 
vertson v. Moorhead, 119 Minn. 467, 
138 NW 674; Houston, ete, R. Co. 

(Tex. Civ. A.) 92 SW 


v. Oram, 
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29. 

[f] “Directly contributed to cause” 
the injury.—An instruction, authoriz- 
ing a recovery if the jury find de- 
fendant’s negligence ‘directly con- 
tributed to cause” the injury instead 
of requiring them to find such negli- 
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It. is not necessary that the court 


should define ‘‘proximate cause.’’4®. Nor is it neces- 
sary that the definition, if given, should follow any 
particular form,®° or that it should be based upon an 
apprehension of the particular kind of injury suf- 
fered by plaintiff,>? although a reasonable apprehen- 
sion of resulting injury of some kind is an essential 
element in the definition.®? 


It is error to base the 


gence caused the injury, is erroneous. 
Hof v. St. Louis Transit Co., 213 Mo. 
445, 111 SW 1166; Green v. St. Louis 
United’ R:. Co., 165 °Mo. A. 14, 145 
SW 861; Batsch v. United R. Co., 143 
Mo, A. 58, 122 SW 371, 

{g] “Directly contributing” is er- 
roneous. Dowd v. Atlas Taxicab, etc., 
Co., 69 Cal, A. 9, 230 P 958. : 

{h] “Direct result” is erroneous. 
Braun vy. Minneapolis, ete., R. Co., 170 
Wis, 10, 172 NW 743. 

[i] “Efficient cause.”—An instruc- 
tion defining “proximate cause” as 
“the efficient cause which produces 
the injury’? complained of ‘‘as a natu- 
ral and probable result,” etc., is not 
erroneous for omitting after the 
words “efficient cause” the words 
“that which acts first.” Roedler v. 
Chicago, etc., R. Co., 129 Wis. 270, 109 
NW _ 88. 

[i] “Immediately preceded.”—An 
instruction, defining “proximate cause” 
as the cause which “immediately pre- 
ceded” and directly produced the 
effect, is hardly to be commended. 
Bone v. Hyde, 117 Wash. 672, 202 P 


{xk} Natural and continuous se- 
quence.——An instruction that the 
proximate cause of an injury was a 
cause without which it would not 
have happened, and which, in a natu- 
ral and continuous sequence, produces 
an injury, and that it must appear 
that the injury was the natural and 
probable qonsequence. of the negli- 
gence apd should have been foreseen 
as a result likely’ to occur in the 
light of the attending circumstances, 
is correct. Inge ¥. Seaboard Air Line 
RisGo,,. 192 ~~ Gi 5a 185) SH. 522: 
Freeman vy. Swan, (Tex, Civ. A.) 143 
SW 724. 

[1] “Matural and probable conse- - 
quence” is correct. Gulf, etc., R. Co. 
v. Saunders, (Tex. Civ. A.) 286 SW 


919. 
[m] “Real actual cause.”—An in- 
struction “that by the term ‘proxi- 


mate cause’ is meant the real actual 
cause,” while technically correct, is 
not calculated to enlighten the jury 
in reference to the meaning to be 
given by them to the term ‘“proxi- 
mate cause,” and should be amplified 
in regard thereto. Kinloch Long Dis- 
tance Tel. Co. v. Alton Gas, etc., Co., 
210 Ill. A. 540. 

{n] “Without an intervening or 
efficient cause’ criticized as not be- 
ing so clear or easily understood as 
the words ‘proximate cause.” Fip- 
pinger v. Glos, 190 Ill. A. 238. 

[o] Would not have happened 
without it.—An instruction that neg- 
ligence is the proximate cause of an 
injury which follows the negligent 
act, if it can be fairly said that in 
the absence of the alleged negligence 
the injury and damage would not 
have occurred, sufficiently defines 
“proximate cause.” Reed v. Rex Fuel 
Co., 160 Iowa 510, 141 NW _ 1056; 
Galveston, ete., R. Co. v. Cook, (Tex. 
Civ. A.) 214 SW 539; Galveston, etc., 
RR. {Co.: Vv. Averill, \(Tex. Civ. Aa 36 


Sw 98. 

Davis.v. Big Muddy Coal, etce., 
Co., 173. Ill. A. 162: Drum v. Miller, 
185 N. C. 204, 47-SE 421, 102 AmSR 
528, 65 LRA 890; Missouri, ete., R. 
Co, v. Turner, (Tex. Civ. A.) 138 SW 
1126; Mauch v. Hartford, 112 Wis. 40, 
87 NW 816. 

52. Hammett v. Birmingham R., 
etc., Co., 202 Ala. 520, 81 S 22; Cobb 
Brick. Co. v. Lindsay, (Tex. Civ..A.) 
277 SW 1107; Wolosek vy. Chicago, 
etc., Electric R. Co., 158 Wis. 475, 149- 
NW 201. 
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definition upon the apprehension of defendant, rather 
than upon that of a reasonably cautious person.** 
The court may properly refuse to charge upon the 
effect of ‘‘many fortuitous cireumstances’’ in rela- 
tion to the cause of the injury,** but an instruction, 
that an independent cause, intervening between the 
act of defendant and the injury to plaintiff, will 
prevent defendant’s act from being the proximate 
cause unless such intervening cause could have been 
foreseen by defendant to be a not improbable occur- 
rence, is correct.°> While it is the duty of the court 
to define ‘‘intervening cause,’’®* it must leave to 
the jury the question whether certain facts consti- 
tute an intervening cause,°” and an instruction, that, 
if certain facts are proved, they constitute an inter- 
vening cause, is erroneous.°* Where certain facts, 
if proved will establish, as matter of law, that de- 
fendant’s negligence was the proximate cause of the 
injury, the court should charge that, if the jury find 
these facts, they must find for plaintiff, instead of 
defining natural and proximate cause.°® 

[§ 922] (c) Concurrent Causes.°° Where the 
pleading and evidence present the possibility of 
plaintiff ’s injury having been caused by two or more 
concurrent acts of negligence, the court should 
charge respecting each of the claimed acts of negli- 
gence as if the right of recovery rested upon it 
alone,* and should refuse an instruction upon a pos- 
sible cause of the injury not supported by the evi- 
dence,®? or shown by the evidence not to have been 
a proximate cause.*? The court properly charges in 
such case that the negligent -act alleged need not 
have been the sole cause of the injury and that it 
was sufficient if it concurred with some other cause 
acting at the same time which, in combination with 
it, caused the injury.®* It is error to enumerate cer- 
tain acts which might have contributed to the in- 
jury, and omit other acts equally well established 
and equally likely to have had that effect;°* or to 
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instruct that there can be no recovery if the jury 
failed to find negligence ‘‘in the particulars 
charged,’’ causing the injury, where several grounds 
of negligence are alleged and the establishment of 
any one of them is sufficient for a recovery;** or 
that there can be no recovery, even though the 
jury do find that the injury was caused by two or 
more negligent acts if they cannot attribute it to 
any one act, where one of the several acts of negli- 
gence alleged, if established, is sufficient for a re- 
covery ;°* or that the jury must find that defendant’s 
act was the sole cause of the injury where there was 
evidence of the concurrent negligence of another 
which was not imputable to plaintiff ;** or that the 
jury must disregard entirely an alleged act of negli- 
gence if they should find that it was not the sole 
cause of the injury;®® or that proof of the negli- 
gence of one tort-feasor will absolve the other from 
lability for his concurrently negligent act.7° Where 
the evidence establishes that the proximate cause 
of plaintiff’s injury must have been the negligent 
act or acts of either defendant or plaintiff, it is 
error to instruct as to outside contributing causes,” 
or to refer in the charge to the alleged negligent 
act of defendant as a possible ‘‘contributing cause’’ 
to the injury.7? But an instruction that any act 
which directly and proximately concurs with another 
act in producing an injury may be deemed the proxi- 
mate cause thereof is not objectionable as potentially 
embracing contributory negligence.”* A request for 
an instruction,’* that if the jury are in doubt as to 
which of two or more causes produced the injury 
complained of they should find for defendant, is 
properly refused.’® 

[§ 923] (7) Liability as between Two or More Per- 
sons.76 Where the acts of several defendants or of 
persons other than defendant are in issue,’ the court 
should state the law as to liability correctly’® in 


208 N. Y. 337, 101 NE 879. 


53. Hudson v. Northern Pac. R. 72. 
Co., 107 Wis. 620, 83 NW 769. 

54. Miles v. Postal Tel. Cable Co., 
55 S. C. 403, 33 SH 493. 
+ 55. Godbey v. Grinnell Electric, 
etc., Co., 190 Jowa 1068, 181 NW 498. 


56. See supra note 55. 

Pore Wennmacher v. Choate, 224 111, 
. 42, 
58. Wennmacher vy. Choate, supra. 
59. See supra § 920. 

; Zee Intervening cause see supra 


Persons liable: 
Instructions see supra § 910. 
pare are of law and fact See supra 
5 


61. Chicago, etc., R. Co. v. Voelker, 
Aa Fed. 522, 65 CCA 226, 70 LRA 

62. Texas Drug Co. v. Cadwell, 
(Tex. Civ. A.) 237 SW 968. 

63. Missouri, etc., R. Co. v. Smith, 
63 Tex. Civ. A. 510, 133 SW 482. 
64. Harrold v. Clinton Gas, 

Co.,; 205: Tll. Az 12. 
65. Mobile, etc., R. Co. v. Wilson, 
76-Fed. 127, 22 CCA 101; Deep Min., 


etc., 


etc., Co. v. Fitzgerald, 21 Colo. 533, 
43 P 210; Missouri, ete., R. Co. v. 
Wear 12 Tex. Civ. A. 500, 38 SW 

66. O'Neil” v. Redfield, 158 Iowa 


246, 139 NW 556. ‘ 

67. Edwall vy, Chicago, etc., R. Co., 
208 Ill. A. 489. ‘ 

68. Sinica v. New York R. Co., 190 
App. Div. 727, 180 NYS 377. 

69." Masterson v, St. Louis Transit 
Co., 204 Mo. 507, 98 SW 504, 108 SW 


48. 
See supra § 910. 
71. Moon yv. St. Louis Transit Co., 
247 Mo. 227, 152 SW 303. 


Gale v. Helmbacher Forge, etc., 
Co., 159 Mo. A. 639, 140 SW 77. 


73. Inland Steel Co. v. King, 184 
Ind. 294, 110 NE 62. 
74 See generally Trial [38 Cyc 


1690 et seq]. 

75. Decatur Car Wheel, etc., Co. v. 
Mehaffey, 128 Ala. 242, 29 S 646. 

76. Acts or omissions of agents, 
employees, and independent contrac- 
tors see Agency § 737; Master and 
Servant §§ 1401-1434. 

Questions of law and fact see 
supra § 852. 

77. See supra § 713. 

78. Cal.—Goehring v. Rogers, 67 
Cal. (Ay 253; 1227 P1687, 

Ga.—Georgia Re ete, Co. Vv. 
Bryans, 35 Ga. 713, 134 SE 787. 


Ill.—Murphy v. Chicago, etc., R. 
Co., 210' Ill. A. 188. 
Iowa.—Ramsey v. Cedar Rapids, 


ete., R. Co., 1385 lowa 329, 112 NW 798. 

Md.—Firor y. Taylor, 116 Md. 69, 
81 A 389. 

Mich.—Rathbone vy. Detroit United 
R. Co.,'203 Mich. 695. 169 NW 884. 

N. Y.—Parsan v. Johnson, 208 N. Y,. 
337, 101 NE 879. 

Or.—Bamford v. Van Emon El. Co., 
79 Ors 395, 155 P3873. 

[a] Act of independent contractor. 
—Where a building in which plaintiff 
was employed as a servant of the 
subcontractor in making repairs col- 
lapsed and plaintiff was killed, and 
it appeared that the repairs could 
have been made with entire safety, 
an instruction that defendant lessee 
would be liable if it permitted an- 
other to place the premises in such 
a condition as to cause injury to de- 
ceased, independent of negligence, 
was erroneous. Parsan y, Johnson, 


[b] Act of another in suit against 
independent contractor.—In an action 
for injuries against an elevator com- 
pany which installed an elevator in 
a building, and thereafter, by con- 
tract with the tenant, became respon- 
sible for the operation of the car, an 
instruction that, if the jury found 
that the accident was not caused by 
the act of its employee or the opera- 
tor of the elevator, the verdict should 


be for the elevator company, is 
proper. Bamford vy. Van Emon El. 
Cow 79 Or: 395; clbobs Preiss, Clase wis 


Lang, 124 Va. 544, 98 SE 673. 

[ec] Concurrent negligence.—In an 
action for injuries from the negli- 
gence of defendant in building a plat- 
form, an instruction that, if the jury 
believed from the evidence that the 
platform was built by defendant for 
its own use, and not for the use of 
others, in such a way that it could 
be, and was, safely used by defend- 
ant, and that afterward another com- 
pany, or one or more of its em- 
ployees, used the platform for their 
own purposes, without permission or 
license from defendant, and while so 
using it caused certain materials to 
fall from the platform and injure 
plaintiff, plaintiff cannot recover for 
such injuries from defendant, was 
properly refused, as it assumed that, 
although defendant was guilty of 
negligence in the construction of the 


platform without which the accident 
‘could not have happened, yet if the 


concurring act of another contributed 
to cause the injury, appellant would 
not be liable. Flanagan v. Wells 
Bros.«Co., 237 Ill. 82, 86 NE 609, 127 
AmSR 315 [aff 139 Ill. A. 237], 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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instructions supported by the evidence,’® which do 
not mislead,®° confuse,’ or ignore®? the issues. But 
an instruction purporting to deal with negligence 
and not with liability is not erroneous because omit- 
ting reference to proximate cause.8? An instruction, 
that, if the jury find that the negligent act of one 
of two joint tort-feasors was not a contributing cause 
to the injury, defendant responsible therefor could 
not be held liable, is correct;** but it is error to 
charge that proof of the negligence of one tort-feasor 
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will absolve the other from liability for his coneur- 


Clark y. Lang, 124 Va. 544, 98 


strumentality.—In an action for dam- 
ages caused by fire escaping from a 
mill, the court erred in adding the 
words “or were interested in the pro- 
ceeds of the business” to a requested 
instruction that the jury could not 
find against defendants unless they 
had some control over the engine al- 
leged to have caused the fire, the 
evidence being very meager as to the 
interest of one of defendants, and 
there being no evidence that the other 
had any control or was interested in 
the proceeds. Clark v. Lang; 124 Va. 
544, 98 SE 673. 

80. Georgia R., etc., Co. v. Bryans, 
35 Ga. A. 713, 134 SE 787; Murphy 
Veichicaso, jetc., Ris Coy? 21-0) Il: An 
188; Firor v. Taylor, 116 Md. 69, 81 
A 389. 

Defendant and third person.— 
instruction denying recovery 
against defendant, if injuries were 
caused by a third person and defend- 
ant was not negligent, is error as 
leading the jury to believe that the 
absence of negligence must be shown 
to exempt defendant from liability 
where defendant might be negligent 
and still not be liable if his negligent 
act did not cause the injury. Georgia 
R., etc., Co. v. Bryans, 35 Ga. A. 713, 
134 SE 787. 

‘[b] Right to recover against sev- 
eral.—Where, in an action against 
defendants F and S for injuries to 
plaintiff, there was evidence sufficient 
to entitle plaintiff to recover against 
F, a request by S to charge that 
there was no evidence legally suffi- 
cient to entitle plaintiff to recover, 
and that the jury’s verdict should be 
for defendant S, was properly re- 
fused, as calculated to mislead the 
jury to believe that there was no evi- 
dence sufficient to sustain a verdict 
against Ff. Firor v. Taylor, 116 Md. 
69, 81 A 389. 

[c] Separate liability of two de- 
fendants.—In an action against a 
railroad company and°a car loading 
and unloading association to recover 
for the death of a teamster employed 
by another, an instruction that the 
jury could not hold one defendant 
liable for the negligence of the other, 
and that they could not find both de- 
fendants guilty on evidence which 
showed the guilt of but one defend- 
ant, is not misleading. Murphy v. 
Chicago, etc., R. Co., 210 Ill. A. 188. 

81. Rathbone y. Detroit United R. 
Co., 203 Mich. 695, 169 NW 884. 

82. Geraghty v. National Fire 
Proofing Co., 188 Tll. A. 447. 

[a] Concurrent negligence of sev- 
eral—It is error to instruct that, if 
the jury should find that plaintiff’s 
employer was negligent, the action 
being brought against a third person, 
and that such negligence was the 
proximate cause of the injury, they 
should find for defendant, ignoring 
the possibility of defendant’s concur- 
ring negligence. Geraghty v. Na- 
tional Fire Proofing Co., 188 Ill. A. 
447, 

83. Sutton v. Otis El. Co,, (Utah) 
249 P 437. 

[a] Negligence of contractor.—An 
instruction, that a contractor was 
negligent if it did not use reasonable 
skill in installing cables, is proper, 
although such negligence alone would 


not create liability for a hotel guest’s 
injuries by a falling elevator. Sut- 
ton vy. Otis El. Co., (Utah) 249 P 437. 

84. Goehring y. Rogers, 67 Cal. A. 
253, 227 P 687. 

85. Flanagan v. Wells Bros. Co., 
237 Ill. 82, 86 NE 609, 127 AmSR 3815. 

86. See generally Trial [38 Cyc 
1690 et seq]. 

87. Flanagan v. Wells Bros. Co., 
237 Ill. 82, 86 NE 609, 127 AmSR 
315 - [aff 139 MM, .A.2377s! Miror’v, 
Taylor, 116 Md. 69, 81 A 389. 


88. See supra §§ 733, 734. 

89. U. S.—Southern R. Co. v. 
Smith, 86 Fed. 292, 30 CCA 58, 40 
LRA 746. 

Ala.—Birmingham, etc., R. Co. v. 


Hoskins, 14 Ala. A. 254, 69 S 339. 

Colo.—Denver Tramway Co. v. Las- 
sasso, 22 Colo, 444, 45 P 409. 

Conn.—Fitzpatrick v. Cinitis, 139 
A 639. 

Ga.—Louisville, ete., R. Co. v. Led- 
ford, 142 Ga. 770, 83 SE 792; Georgia 
R. Co. v. Thomas, 68 Ga. 744; Central 
of Georgia R. Co. v. Burton, 33 Ga. 
A. 199, 125 SE 868; Davies v. West 
Lumber Co., 32 Ga. A. 460, 123 SH 
757; Central of Georgia R. Co. v. Hill, 
21 Ga. A. 231, 94 SE 50; Jackson v. 
Georgia R., ete., Co., 7 Ga. A. 644, 67 
SE 898. 

Ill.— Chicago, ete., R. Co. v. Mock, 
72 Ill. 141; Williams v. Pennsylvania 
R. Co., 235 Ill. A. 49; Kehr v. Snow, 
ete:, ICou225 leh - 4038 Conrads Vv. 
St; Louis}, etc} -RY1’Co.,, 200! «Ly. A. 
276; Devine v. Northwestern El. R. 
Co., 184 Ill. A. 64 [aff 265 Ill. 641, 
107 NE 118]; Green vy. Streitmatter, 
183 Ill. A. 25; Lake Shore, etc., if 
Cov... Pauly,£ 3% Tl. At 203! Chicago} 
ete.,, R. Co: v. Housh, 12 Ill. A. 88; 
Moody v. Peterson, 11 Ill. A. 180; 
Indianapolis, etc., R. Co. v. Willisch, 
8 Ill. A. 242. 

Iowa.—Grosjean v. Chicago, etc., R. 
Co., 146-Iowa 17, 123 NW 162: Gamble 
v. Mullin, 74 Iowa 99, 36 NW 909; 
Walker v. Decatur County, 67 Iowa 
307, 25 NW 256; McCormick v, Chi- 
cago, ete., R. Co., 47 Iowa 345; Mur- 
py v. Chicago, etce., R. Co., 38 Iowa 
39. 

Kan.—Giles v. Ternes, 93 Kan. 140, 
143 P 491, 

Mich.—Ribble v. Starrat, 838 Mich. 
140. 47 NW 244. 

Mo.—Guenther v. St. Louis, ete., R. 


Co.) 95° Mo. 286,08 .SW371;> Rim! -v. 
St. Louis Transit Co., 108 Mo. A. 
713, 784 SW- 155. See Lafever’ v. 


Pryor, (A.) 218 SW 970 (holding that 
an instruction on damages dimin- 
ished for contributory negligence un- 
der the rule providing therefor in 
actions under the Federal Employers’ 
Liability, Act is necessary when the 
rule is invoked). 

N. Y.—Modzelewski v. S._ Lieb- 
mann’s Sons Brewing Co., 181 App. 
Div. 942 mem, 167 NYS 1114 mem; 
Rydell v. Greenhut, 140 App. Div. 926, 
125 NYS 838; Hackford v. New York 
Cent. R. Co,, 6 Lans. 381, 13 AbbPr 
NS 18 [aff 53 N. Y. 654]. 

Oh.—Cincinnati- Tract. Co. v. Kro- 
ger, ddd OheaSt. 303,715) “NB 127; 
Bradley v. Cleveland R. Co., 112 Oh. 
St. 35, 146 NE 805; Glass v. Wil- 
liam Heffron Co., 86 Oh. St. 70, 98 
NE 923; Kramer v. Blake, 18 Oh. Cir. 
CHOON; S2 775\7Cineinnati®’ Tracts :Co. 
v. Oberschmid, 12 Oh. Cir. Ct. N. S. 
262, 32 Oh. Cir, Ct. 468; Cincinnati 
Tract. Co. v. Dorenkemper, 11 Oh. Cir. 
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rently negligent act.®® 

Requested instructions’* which do not conform to 
these rules are properly refused.*? 

[§ 924] ce. Contributory Negligence—(1) Necessity 
of Presenting Issue. Where plaintiff’s contributory 
negligence is in issue,** the court must properly 
charge the jury with respect thereto,8® and it is 
error to refuse to do so when request is made,®° or 
to ignore the issue when charging upon defendant’s 
liability..* But if contributory negligence is not in 


CELIN. (8:2 52855. 31 Oh) Cir 
Gschwind y. Viers, 21 Oh. A. 124 
152 NE 911; Ohio ‘Tract. Co. y. Te- 
linda, 17. Oh. A. 231 [aff 109 Oh. St. 
125, 141 NE 673]; Cleveland R. Co. 
v. Heller, 15 Oh. A. 346; Cleveland 
R. Co. v. Nicholson, 11 Oh. A. 424. 
Okl.—Quapaw v. Holden, 96 OkI, 
281, 222 P 680; Atchison, etc., R. Co. 
v. Jamison, 61 Okl. 305, 161 P 778; 
Pioneer Tel., etc., Co. v. Kophart, 59 
Okl. 265, 159 P 355 (decision based 
on the issue made by the pleadings, 
independently of the constitutional 
provision); Chicago, ete, R. Co. v. 
Pitchford, 44 Okl. 197, 143 P 1146 
(decision stated by the court to be 
made independently of the constitu- 
aay provision see cases infra note 


Ct. Wis 


Or.—Wallace v. Portland R., etc., 
Co., 103 Or. 68, 204 P 147. 

Pa.—Musick y. Latrobe, 184 Pa. 
375,39 A 226. 

Tex.—Wells v. Benjamin, 107 Tex. 
331, 179 SW 5138; Chicago, ete., R. Co. 
v. Mitchum, (Civ. A.) 194 SW 622; 
Gulf, ete., R. Co. v. Sullivan, (Civ. 
A.) 190 SW 739; Texas Tract. Co. v. 
Wiley, (Civ. A.) 164 SW 1028; St. 
Louis Southwestern R. Co. v. Ever- 
ett, (Civ. A.) 89 SW 457; Freeman 
v. Carter, (Civ. A.) 81 SW 81; Inter- 
national, etc., R. Co. v. Reeves, 35 
Tex. Civ. A. 162,.79 SW 1099. 

Utah.—Bogdon vy. Los Angeles, etc., 
R. Co., 59 Utah 505,'205 P-571: Kent 
v. Ogden, etc.,* R. Co., 50 Utah 328, 
167 P 666. 

Vt.—Eastman v. Curtis, 67 Vt. 432, 
32 A 232. } 

90. Colo.Pawnee Farmers’ El., 
etc., Co. v. Powell, 76 Colo. 1, 227 P 
836, 37 ALR 6. 

Ill.—Flynn v. Chicago City R. Co., 
250 Ill. 460, 95 NE 449; Ohlwein v. 
Osborne, 176 Ill. A. 324. 

Ky.—Consolidation Coal Co. v. 
Bailey, 178 Ky. 114, 198 SW _ 561; 
Cumberland R. Co. v. Girdner, 174 Ky. 
761, 192 SW 873. 

Nebr.—Dolan Fruit Co. v. Davis, 
oan Nebr. 322, 196 NW 168, 32 ALR 


N. Y.—Stokes v. Barber Asphalt 
Pav. Co., 207 N. Y. 252, 100 NB 597. 
Oh.—Cincinnati Tract. Co. v. Young, 
115 Oh. St. 160, 152 NE 666. 
Okl.—St. Louis-San Francisco R. 
Co. v. Tyler, 107 Okl. 240, 232 P 414. 
Tex.—Kirby Lumber Co. v. Hardy, 
(Civ. A.) 188 SW 80; Phillips v. St. 
Louis Southwestern R. Co., (Civ. A.) 
136 SW 542. 
91. Ala.—Birmingham, ete., R. Co. 
v. Hoskins, 14 Ala. A, 254, 69 S 339. 
Cal.+Keena v. United R. Cos., 57 
Gal. AS 124,°207 RP 36; Bellinger ‘v. 
Hughes, 31 Cal. A. 464, 160 P 888. 
Ill.—Moreen v. Devillez, 212 Ill. A. 
208; Dannenberg v. Rahn, 206 Iil. A. 
oo Weinstock vy. Manaster, 195 Ill. 
66 


A. - 

Ind.—Julius Keller Constr. Co. v. 
Herkless, 59 Ind. A. 472, 109 NE 797. 

Mo.—Hawkins v. Missouri Pac. R. 
Co., 182 Mo. A. 323, 170 SW 459. 

Nebr.—Bauer, etc., Co. v. National 
Roofing Co., 107 Nebr. 831, 187 NW 59. 

Okl.—Oklahoma, etc., R. Co. v. Mi- 
lam, 45 Okl. 742, 147 P 314. 

Tex.—St. Louis Southwestern R. 
Co. v. Samuels, 103 Tex. 54, 123 SW 
121; Edwards y. Adams, (Civ. A.) 122 
Sw 898. 

Va.—Ewing vy. Chapman, 91 W. 


W. 
}Va. 641, 114 SH 158. 
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issue,92 or if there is no evidence to support it,°* 
a charge thereon should not be given, or the jury 
told to lay that issue out of the case.°* In jurisdic- 
tions where contributory negligence is a constitu- 
tional defense,®® defendant is entitled to have it 
submitted in all cases whatsoever where contribu- 
tory negligence is a proper defense.*° 
is properly submitted solely upon defendant’s 
bility under the humanitarian rule,®*” the question 
of contributory negligence is eliminated and need 
not be submitted,°® ‘and it has been held that to sub- 
mit it under such circumstances is error.®® 
not necessary to include a charge on contributory 
negligence in an instruction which purports merely 
to define defendant’s negligence as distinguished 
from his liability,! or in particular instructions given 
for plaintiff, where the issue is adequately covered 
in other instructions given for defendant,’ or in a 
separate instruction when already given in connec- 
tion with a charge relating to proximate cause,® or 
to charge on defendant’s theory of the case when 


92. U. S.—Whitehouse v. Edwards, 
152 Fed. 72, 81 CCA 296. 

Cal.—Kofoid v. Beckner, 70 Cal. A. 
624, 234 P1138. 

Ga.—Denson vy. Georgia R., etc., Co., 
135 Ga, 132, 68 SE 1113. 

Ill.— Nixon v. Chicago, 212 Ill. A. 
365. 

Ind.—Indianapoligs Union R. Co. v. 
Waddington, 169 Ind, 448, 82 NE 1030. 

Mo.—Harrington v. Dunham, 273 
Mo. 414, 202 SW 1066; Lyons v. Wells, 
(A.) 270 SW 129; Argeropoulos v. 
Kansas City R. Co., 201 Mo. A, 287, 
212 SW 369; Columbia Taxicab Co. v. 
Roemmich, (A.) 208 SW 859. 

Mont.—Melzner v. Chicago, etc., R. 
Co., 51 Mont. 487, 153 P 1019. 

Nebr.—Dirks v. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525; 
Sund v. Smisek, 105 Nebr. 602, 181 
NW 529; Clingan vy. Dixon County, 82 
Nebr. 808, 118 NW 1082. 

Utah.—Smith v. Ogden, etc., R. Co., 
33 Utah 129, 93 P 185. 

[a] Charge on contributory negli- 
gence erroneous: (1) Where defend- 
ant’s answer alleged that, if plain- 
tiff received any injuries at the time 
mentioned in his petition, the same 
were caused by his fault and negli- 
gence, such allegation not amounting 
to a plea of contributory negligence. 
Harrington v. Dunham, 273 Mo. 414, 
202 SW 1066. (2) Where the allega- 
tion in the answer was that deceased 
came to his death through his own 
carelessness and negligence, such al- 
legation not being the equivalent of a 
pleading of contributory negligence. 
Melzner v. Chicago, etc., R. Co., 51 
Mont, 487, 153 P1019. (3) Where the 
only answer made by defendant was 
a general denial. lyons v. Wells, 
(Mo. A.) 270 SW 129. 

93. Haradon v. Sloan, 157 Iowa 
608, 138 NW 556; Anne Arundel 
County Comrs. v. Carr, 111 Md. 141, 
73 A 668. 


94 Greenberg v. Branciere, 100 
Conn. 596, 124 A 216. 

95. See supra § 500. ; 

96. McIver v. Allen, (Ariz,) 262 


P 5; Gourley v. Oklahoma City, 104 
Okl.. 210, 230 P 923; Wetumka: v. 


Burke, 88 Okl. 186, 211: P 522; St. 
Louis, ete., R. Co. v. Boush, 68 Okl. 
301, 174 P 1036; Oklahoma, etc. 


Ram 
742, 147 P 314; 
v. ‘Valturo, 39 


Co. v. Milam, 45 Okl. 
Hailey-Ola Coal Co. 
Okl1. 70, (134 4B *32: 
97. See supra § 539. 
98. Knickerbocker v. Athletic Tea 
Co., (Mo. A.) 285 SW 797; Linton v. 
St. Louis Lightning Rod Co., (Mo. A.) 
285 SW 183; Trussell v. Waight, (Mo. 
A.) 285 SW 114; Peterie v. Metropoli- 
tan St.)-R.Co., 177 Mo. A.' 359, 164 
SW 254; O’Farrell v. Metropolitan St. 
R. Co., 157 Mo. A. 618, 1388 SW 693; 
Herrick v. Washington Water Power 


NEGLIGENCE 


If the case 
ha- 


gence as such.® 


fps 


Co., “75 Washi 
LRANS 640. 
99. Schulz v. Smercina, (Mo.) 1 
SW (2d) 113; Burke v. Pappas, 316 
Mo, 1235, 293 SW 142; Yakoboski v. 
Wells, (Mo. A.) 253 SW 72 
1. Ohio, etc... ‘Co, -v. Kleinsmith, 


149, 134 P 934, 48 


B85, TRA: 45; Barnard v. Waverly 
Brick; ete., Co., 189 Mo. A. 417.176 
SW 1108. 


2. McClure v. Hoopeston Gas, etc., 
Co., 303 Ill, 89, 185 NE 43, 25 ALR 
250; Chesapeake, etc., R. Co. v. Con- 
ley, 136 Ky. 601, 124 SW 861; Wells 
v. Benjamin, (Civ. A.) 165 SW 120 
[aff 107 Tex. 331, 179 SW 513]; Mis- 
souri, etc., R. Co. v.. Hines, (Tex. 
Civ. A.) 40° SW 152; Normile v. 
Wheeling Tract. Co., 57 W, Va. 132, 
49 SE 1030, 68 LRA 901. 

3. Sherman, etc., R. Co. v. Eaves, 
26 Tex. Civ. A. 409, 61 SW 550. 

4. St. Louis Southwestern R. Co. 
v. Hawkins, 49 Tex. Civ. A. 545, 108 
SW 736. 

5. Omaha Hotel Assoc. vy. Walter, 
23 Nebr. 280, 36 NW 561. 

6. Philadelphia, ete. R. Co. ‘v. 
State, 66 Md. 501, 8 A 272 

7. See cases infra notes 8-11. 

8. Metcalfe v. Pacific Electric R. 
Co., 68 Cal. A. 331, 218 P 486; Gal- 
veston, etc., R. Co. y. Holyfield, (Tex. 
Civ. A.) 70 SW 221. 

9. Louisville, etc., 
Bowlds, 64 SW _ 957, 
Missouri, ete, R. Co. 
Okl, 152,223 PB 373. 

10. U. S.—Delk vy. St. Louis, etc., 
Reo Cos. 220) UL. Samed SOs Sek oly, 
55 L, ed. 590: 

Ala.—Stewart v. Smith, 16 Ala. A. 
461, 78 S 724. 

Ark.—Louisiana, ete., R. Co. v. Rat- 
cliffe, 88 Ark. 524, 115 SW 396. 

Cal.—Brkljaca v. Ross, 60 Cal. A. 
431, 213 P 290; Jackson v. Southern 
Pac, Go, 4a Cal. A. 101, 108 P 1098. 

Conn. ” “Witzpatrick v. Cinitis, 139 A 
639; Stickney v. Epstein, 100 Conn. 
170;) ‘L286 Agel: 

Fla.—F lorida Motor Transport Co. 
v. Hillman; 87 Fla. 612, 101 S 31. 

Ga.—Collum v. Georgia R., etc., Co., 
140 Ga. 578, 79 SE 475; Central of 
Georgia R. Co. v. Gill, 136 Ga. 240, 
71 SE 166. 

Ill.—Johnson y. Gustafson, 233 Il. 
My ete Sutton v. Chicago, 195 Ill. 


Ind.—Indianapolis ‘Tract., ete., Co. 
v. Miller, 48 Ind. A, 717, 88 NE 526, 
Ind. T.—Gulf, ete., R. Co. v. War- 
lick, 1-Ind.' T. 10, 35 SW: 285. 
Iowa.—Hall v. Shenandoah, 167 
Iowa 735, 149 NW 881. 
Ky.—Louisville, ete, R. Co: vy. 
Bowlds, 64 SW 957, 23 KyL 1202. 
Minn.—Wichhorn v. Lundin, 172 
Mo.—Haywood vy. Kuhn, 168 Mo. A, 


Rta te Col. , weve 
23 Kyl 1202; 
v. Smith; 97 


Minn. 591, 216 NW 537. 


[§§ 924-925 


charging on plaintiff’s right to recover, if defendant 
makes no request that such an instruction be given.* 
There is a conflict of opinion as to whether the issue 
of contributory negligence is presented to the jury 
in a charge that plaintiff is entitled to recover if 
his injuries were caused solely by defendant’s negli- 
gence, some regarding the issue as being presented 
by impliecation,® others holding that there must be 
a specific reference to plaintiff’s contributory negli- 


[§ 925] (2) Form and Sufficiency in General. Gen- 
erally it is not necessary that a charge to the jury 
on contributory negligence should follow any par- 
ticular form,’ that the term 
gence’’ should be defined unless specially requested,® 
or that the term ‘‘contributory negligence’’ should 
be mentioned exactly in those words.? 
cient if it informs the jury in substance that, if 
plaintiff was himself guilty of negligence contribut- 
ing to his injury, he cannot recover,’® especially 
where a definition of the ‘‘duty of care’’ has been 


‘‘eontributory negli- 


It is suffi- 


56, 151 SW 204. 

Nebr.—Omaha St. R. 
39 Nebr. 454, 58 NW 98. 

N. C.—Inge vy. Seaboard Air Line 
R. Co., 192 N. C. 522, 1385 SE 522, 

Oh.—Behm Vv. Cincinnati, ete., 
Tract. Co., 86 Oh. St. 209, 99 NE 383. 

Okl.—Vanderslice v. Davis, 119 Okl. 
87, 248 P 585; Goodrich v. Tulsa, 102 
Okl. 90, 227 P 91; Missouri, ete., R. 
Co. v.. Smith, 97 Okl. 152, 223 P 373; 
Muskogee Electric Tract. Co. v. Clark, 
94 Okl. 66, 221 P 15. 

Ss. C.—Norton v. Columbia St. R., 
etc., Co., 83 S. C. 26, 64 SE 962; 

Tenn. *_Touisville, ete. R. Conwy 
O’Brien, 1 Tenn, Civ. A. 492. 

Tex.—St. Louis Southwestern R. 
Co, v. Gresham, 106 Tex. 452, 167 
SW 724; Texas Electric R. Co. v. 
Jones, (Civ. A.) 262 SW 131; Baker 
Vv. Bridges, (Civ. A.) 236 sw 169; 
Missouri, ete., R. Co. v. Turner, (Civ! 
A.) 138 SW 1126; Texas Cent. R. Co. 
v. Johnson, 51 Tex. Civ Asol267,1ks 
SW 1098. 

Utah.—Pratt v. Utah Light, 
Co., 57 Utah 7, 169 P 868. 

Wash.—Poole’s Seed, ete., Co. v. 
Rudene, 117 Wash. 150, me P 1104. 

Wis.—Sorensen yy. In Case 
Threshing Mach. Co., 129 Wis. 366, 
109 NW 84. 

[a] Instructions held sufficient: 
(1) Authorizing a recovery, unless 
decedent contributed “materially” 
and directly to his death. Toledo, 
etc., R. Co. v. Lander, 48 Ind. A. 56, 
95 NE 3h9.062) Authorizing a ver- 
dict for plaintiff on condition that 
she was injured because of defend- 
ant’s negligence, “without negligence 
or fault on her part.” North Chi- 
cago St. R. Co. v. Fitzgibbons, 180 
Ill. 466, 54 NE 4838. (3) Defining 
“contributory negligence” as negli- 
gence of. plaintiff contributing to the 
injury. Sellersburg v. Ford, 39 Ind. 
A. 94, 79 NE 220. (4) Failure to ob- 
serve that degree of care which ordi- 
narily prudent persons “usually” ob- 
serve under the same or similar cir- 
cumstances, because using the word 
“usually” rather than the suggested 
word ‘‘would.” Chicago, ete., R. Co. 
v. Lake County Sav., ete., Co., 186 
Ind, 858, 114 NE 454, (5) That if 
both were at fault the plaintiff can 
not recover.’ Dory v. Sebald, 15 Oh 
NPNS 302. (6) Inserting the word 
“materially” before ‘contributed.” 
Corlett v. Illinois Cent. R. Co., 241 
Ill. A. 124. (7) Omitting the word 
“directly” before ‘contributed to 
cause his injuries.” White v. United 
R. Cos., 250 Mo. 476, 157 SW 5938. (8) 
That if plaintiff by the exercise of 
ordinary care could have avoided the 
consequences of defendant’s negli- 
gence, being in the language of the 
statute. Howard v. Georgia R., etc., 


Co. v. Clair, 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= “a 


~given;! the term, as used in the constitution, should 
be defined in the instructions of the court,!? and an 
instruction which in effect deprives defendant of 
the full benefit ot such a defense is erroneous.** 
instruction must state the issue,'* group the facts 
bearing thereon,’® and apply the law to the facts as 
presented by the pleadings and evidence,'® confining 
them to the specitic facts alleged in defendant’s an- 
swer,!? or in evidence,'® but stating, however, all 


- 454, 58 NW 98. 


§ 925] 


NEGLIGENCE 


The 


mate finding.?? 


the facts relied on as constituting the defense,’® and 


Cosg—35). Gag A. 273;. 133° SH5T% (9) 
That plaintiff cannot recover if the 
proximate cause of his injury was his 
failure to use ordinary care. Gal- 
veston, etc., R. Co. v. Henning, (Tex. 
Civ. A.) 39 SW 302. (10) That plain- 
tiff, if guilty of any negligence which 
caused or contributed to his injury, 
could not recover. Galveston, ete. 
R. Co. v. Burns, (Tex. Civ. A.) 91 sw 
618. (11) That plaintiff must have 
used ordinary care and diligence. 
Omaha (Stns Co;-v- Clair, 39. Nebr. 
(12) That the dan- 
ger voluntarily encountered was such 
that an ordinarily prudent person 
would not encounter, it not being nec- 
essary to designate the danger as 
“obvious.” Louisiana, etc., R. Co. v. 
Ratcliffe, 88 Ark. 524, 115 SW 396. 
(13) That the jury must find that 
plaintiff was injured while using or- 
dinary care for his own safety. Kean 
v. Schoening, 103 Mo. A. 77, 77 SW 
335. (14) That there could be no 
recovery if plaintiff’s injuries were 
caused by his own negligence. Sims 
v. Martin, 33 Ga. A. 486, 126 SH 872. 
(15) Using the word “fault,” as it 
evidently referred to ‘‘want of ordi- 
nary care.” Sorensen v. J. I. Case 
Threshing Mach. Co., 129 Wis. 366, 
109 NW 84. (16) Other approved in- 
structions. Indianapolis Southern R. 
Co. vy. Emmerson, 52 Ind. A. 403, 98 
NE 895; EHilerman v. Farmer, (Ky.) 
118 SW 289; Nephler v. Woodward, 
200 Mo. 179, 98 SW 488; Inge v. Sea- 
board Air Line R. Co., 192 N. C. 522, 
135 SE 522; Southwestern Tel., etc., 
Co. v. Sanders, (Tex. Civ. A.) 138 SW 
1181; Freeman vy, Johnson, (Tex. Civ. 
A.) 186 SW 275; Taul v. Shanklin, 1 
Tex, “Al Civ.) Cas § '1135;" Davis = v. 
Denver, etc., R. Co., 45 Utah 1, 142 


-P 705; McLeod v. Spokane, 26 Wash. 


-vy. Atlas Taxicab, etc., 


346, 67 P 74. 

{b] Instructions held insufficient: 
(1) A charge calculated to lead the 
jury to believe that negligence on the 
part of plaintiff would not exculpate 
defendant, unless ordinary care was 
exercised on his part. Baltimore, 
etc., R. Co. v. Whittaker, 24 Oh. St. 
642. (2) Permitting the inference 
by the jury that contributory negli- 
gence might be independent of de- 
fendant’s negligence and not concur- 
rent with it. Hall v. Shenandoah, 167 
Iowa 735, 149 NW 831. (3) ‘Proxi- 
mate cause” instead of “contributing 
eause.” Straten v. Spencer, 52 Cal. 
A. 98, 197 P 540. (4) Stating plain- 
tiff’'s duty of care negatively. Man- 
zello v. Chicago City R. Co., 207 Ill. 
A. 15. (5) That it must appear ‘‘to 
your satisfaction” that plaintiffs were 
without fault or negligence on their 
part which ‘‘may” in any wise have 
contributed to the accident. Dowd 
Co., 69 Cal. 
A. 9, 230 P 958. (6) That plaintiff 
can recover, even though negligent. 
Stewart v. Smith, 16 Ala, A. 461, 78 
S 724. (7) That plaintiff contributed 
“equally” with defendant to her own 


injuries. Gulf, etc., R. Co. v. Warlick, 
1 Ind. T. 10, 35 SW 235. (8) Other 
disapproved instructions. McPherson 


v. Walling, 58 Cal. A. 563, 209. P 209; 
Augusta-Aiken R., etc., Corp. v. Col- 
lins, 18 Ga. A. 303, 89 SE 444; Dowd 
v. Metropolitan St. R. Co., 222 Mo. 
58, 120 SW_772; Scioto Valley R., 
etc:, Co. v. Rutter, 112 Oh, St. 500, 
147 NE 910; Adams y. Gulf, etc., R. 
Co., (Tex. Civ. A.) 105 SW 526; Pratt 
v. Utah Light, ete, Co., 57 Utah 7, 
169 P 868. : 


11. Galveston, ete., R. Co. v. 
Burns, (Tex. Civ. A.) 91 SW 618; 
Galveston, etc., R. Co. v. Henning, 
(Tex. Civ. -A.) 39 SW 302; 

12. Missouri, etc., R..Co. v. Peé- 
aa 118 Okl. 138, 247.P 41, 47 ALR 


13. Hailey-Ola Coal Co. 
gan, 39 OK). 715/134 P29. 

14. Kleffmann' v. Dry Dock, 
R. Co., 104 App. Div. 416, 93 NYS 
741, 16 NYAnnCas 334; Schaff v. 
Richardson, 120 Okl. 70, 254 P 496; 
Strawn Coal Co. v. Trojan, (Tex. Civ. 
A.) 195 SW 256; Missouri, etc., R. 
eee Pace, (Tex. Civ. A.) 184 SW 

[a]. Issues not properly stated.— 
(1) Charging in general terms but 
not submitting the issue as raised by 


v. Mor- 


etc., 


specific facts. Kleffmann v. Dry 
Dock, ete., R. Co., 104 App. Div. 416, 
93 NYS 741, 16 NYAnnCas 334; 
Strawn Coal Co. v. Trojan, (Tex. 


Civ. A.) 195 SW 256. (2) Reading 
the pleadings merely without defining 
the issues. Schaff v. Richardson, 120 
Okl. 70, 254 P 496. (8) The amount 
to which a servant’s compensation 
should be reduced by his contributory 
negligence must be submitted. Mis- 
souri, ete., R. Co. v. Pace, (Tex, Civ. 
A.) 184 SW 1051. 

15. St. Louis Southwestern R. Co. 
v. Samuels, 103 Tex. 54, 123 SW 121. 

16. Cal.—Potter y. Back Country 
Transp. Co., 83 Cal. A. 24, 164 P 342. 

Conn.—Greenberg v. Branciere, 100 
Conn. 596, 124 A 216. 

Ill.—Chicago, etc., R. Co. v. Hutch- 
inson, 120 Ill. 587, 11 NE 855; Con- 
rad v. St. Louis, etc., R. Co., 201 Ill. 
A. 276; Johnson v. Chicago City R. 
Co., 166 Ill. A. 79; Miller v. Cleve- 
land, etc., R. Co., 145 Ill. A. 481. 

Ind.—Chicago, ete., R. Co. v. Brown, 
66 Ind. A. 126, 115 NE 368. 

Iowa.—Gamble vy. Mullin, 74 Iowa 
99, 36 NW 909. 

Kan.—Sharp v. Sproat, 111 Kan. 
735, 208 P 613, 26 ALR 1421. 

Ky.—Osborne vy. Holtzclaw, 193 Ky. 
803, 237 SW 658. 

Mo.—Harrington v. Dunham, 2738 
Mo. 414, 202 SW 1066; Benjamin v. 
Metropolitan St. R. Co., 245 Mo. 598, 
151 SW 91; Krehmeyer v. St. Louis 
Transit Co., 220 Mo. 639, 120 SW 78. 

Mont.—Kelley v. Cable Co., 7 Mont, 
10; 14 P1633. 

N. Y.—Getman v. Delaware, 
R. Col; 1612) N.Y. 2, 560NE 553: 

Oh.—Oyler v. Stokes, 16 Oh. A. 427; 
ih Co. v. Callachan, 9 Oh, A. 


Tex.—Gulf, ete, R. Co. v. Mang- 
ham, 95 Tex. 413, 67 SW 765; Inter- 
national, ‘ete, oR. vCow va 
Tex: Civ; “A:.7i380,' 96° SW: 
ete., R. Co. v. Cotts, (Civ. 
602; Texas L. & T. Co. v 
39 Tex. Civ. A. 166, 86 
Houston. ete., R. Co. v. Carruth, (Civ. 
A.) 50 SW 1036; Missouri, etc., R. 
Co. v. Hines, (Civ. A.) 40 SW 152; 
Texas, etc., R. Co. v. Brown, 14 Tex. 
Civ. A. 697, 39 SW 140; Edwards v. 
Bonner, 12 Tex. Civ. A. 236, 33 SW 


61. 

17. - Dallas, ete., R. Co. v. Harvey, 
(Tex. Civ. A.) 27 SW 423. 

18. Denver, ete., R. Co. v. Lorent- 
zen, 79 Fed. 291, 24 CCA 592. 

[a] Evidence by inspection.—If 
plaintiff is a woman, it is not error 
for the court to call the jury’s atten- 
tion to the possible bearing of her 
sex upon the question of contribu- 
tory negligence. Denver, etc., R. Co. 


etc, 
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not merely'a part of them.?° If, however, an in- 
struction, giving a part of the facts only is supple- 
mented by another instruction covering the entire 
ground, there is no error.*+ 
quires the jury to find an absence of contributory 
negligence, it is not necessary that it should state 
that they must find the facts supporting their ulti- 


If the instruction re- 


An instruction on contributory 


negligence must not be misleading,?* nor confus- 


v. Lorentzen, 79 Fed. 291, 24 CCA 592. 
19. Stearns Coal, etc., Co. v. Wil- 
lianrs, 171 Ky. 46, 186 SW 981. 
20.. Kansas City, ete, R. Co. v. 
Meakin, (Tex. Civ. A.) 146 SW 1057. 
21. Lange v. Missouri Pac. R. Co., 
208 Mo. 458, 106 SW 660; Jackson 
v. Anderson, (Mo, A.) 273 SW 429. 
22. Godfrey v. Kansas City Light, 
oo Co., 213 Mo, A. 139, 247 SW 


23. Ark.—Aluminum Co. of North 
America v. Ramsey, 89 Ark. 522, 117 
SW 568 [aff 222.U.\S. 251, 32, SCt 76, 
56 L. ed. 185]. 

Cal.—Froeming vy. Stockton Electric 
Ruy Coprli Ll: Cal. -A0d:153:P ° 712,72 Ama 
Cas1918B 408, 

Ind.—Cleveland, etc., ap Ol A 
Tauer,. 176 Ind. 621, 96 NE 758, 39 
LRANS 20. 

Kan.—Chicago, etc., R. Co. v. Prou- 
ty, 55 Kan., 503, 40 P 909; Atchison, 
etc., R. Co. v. Plunkett, 25 Kan. 188. 

Tex.—Missouri, etc., R. Co. v. Rob- 


ertson, (Civ. A.) 189 SW 284; Small 
v. San Antonio Tract. Co., (Civ. A.) 
148 SW 833. 


See also cases infra this note. 
_ [a] Held misleading: (1) Dwell- 
ing upon the subject of contributory 
negligence as an affirmative defense, 
when no such defense has been in- 
terposed, and saying nothing what- 
ever as to the burden of removing a 
suggestion of contributory negligence 
when evidence of such has arisen 
only from plaintiff's own testimony. 
Cincinnati Interurban Co. v. Haines, 
8 -Ohe (Cire Ct. aN. S..Gise son. Car: 
Ct. 443. (2) That plaintiff can re- 
cover, “provided such person should 
not be cut off from his claim for 
damages by reason of his own con- 
tributory negligence.” Kansas City, 
etce., R. Co. v. Guinn, (Tex. Civ. A.) 
146 SW 959, 960. (3) That one may, 
under certain circumstances, recover, 
although by his own negligence he 
contributed to produce the injury, 
where the circumstances under which 
he may recover are not explained. 
Richmond, etc., R. Co. v. Pickleseimer, 
85 Va. 798, 10 SE 44. (4) Use of such 
expressions as “slight negligence” 
and “slight want of ordinary care.’’ 
Little Rock, ete, R. Co. v. Haynes, 
47 Ark. 497, 1 SW 774; Culbertson v. 


Holliday, 50 Nebr. 229, 69 NW 853; 
Omaha St. R. Co. v. Craig, 39 Nebr. 
601, 58 NW 209. (5) That if the 


jury believe from the evidence that 
plaintiff might, in the exercise of or- 
dinary care and caution, have seen 
the danger and avoided it, and that 
his omission to do so directly con- 
tributed to the injury, he was guilty 
of such negligence as to prevent a 
recovery, in that the word “would” 
should have been used instead of 
“might.” Vittum vy. Drury, 161 Ill. 
A. 603. 

[b] Held not misleading: (1) As 
not creating an impression upon the 
jury that the burden was on plaintiff 
to show that she could not have 
avoided the consequences of defend- 
ant’s alleged negligence. Jackson v. 
Merritt Hardware Co., 26 Ga. A. 747, 
107 SE 394. (2) “Assumed risk” in 
a negligence case, not involving mas- 
ter and servant. Herdman vy. Zwart, 
167 Iowa 500, 149 NW 681. (38) 
Charging on several facts any one of 
which constituted contributory negli- 
gence and using the conjunctive form, 
as not requiring fendant to prove 
that plaintiff was guilty of all \the 
acts enumerated in order to defeat 
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ing,?* nor 


theories, or evidence.7§ 


Omitting the element of proximate cause is not 
error, however, where there is no question but that 
the act of contributory negligence alleged, if proved, 


the recovery where the instruction 
closed with the statement that he 
could not recover if he was guilty 
of negligence in any one of them. St, 
Louis Southwestern R. Co, v. Pool, 
(Tex. Civ. A.) 185 SW 641. (4) That 
“contributory negligence is such neg- 
ligence on the part of one injured as 
helps to produce the injuries com- 
plained of.” Willis v. Schertz, 188 
Towa 712, 716, 175 NW 321. (5) 
That plaintiff could not recover un- 
less he was free from “all negli- 
gence” contributing to the accident, 
the use of the expression “all negli- 
gence” being limited to negligence 
contributing to the accident. Gipe v. 
Lynch, 155 Iowa 627, 136 NW 714. 
(6) Other instructions held not mis- 
leading. lLinforth v. San Francisco 
Gas, etc., Co., 156 Cal. 58, 103 P 320, 
19 AnnCas 1230; Collier v. McClintic- 
Marshall Constr. Co., 157 Iowa 244, 
138 NW 522; Johnson v. Hudson 
River “R.'Co: 20° NiY 65,757 AmD, 
375 [aff 13 N. Y. Super. 633]; Texas, 
ete., R. Co. v. Johnson, 48 Tex. Civ. 
A. 135, 106 SW 773; Missouri, etc., 
R. Co. v. Johnson, (Civ. A.) 67 SW 
769 [aff 95 Tex. 409, 67 SW 768]. 

24 Kentucky Public Serv. Co. v. 
Topmiller, 204 Ky. 196, 263 SW 706. 

25. Roques v. Butler County R. 
Co., (Mo. A.) 264 SW 474; Kirchof v. 
United R. Cos., 155 Mo, A. 70, 1385 SW 
98; Shipley v. Metropolitan St. R. 
Co., 144 Mo. A. 7, 128 SW 768. 

{a] Held not inconsistent: (1) Ap- 
plying the humanitarian doctrine with 
instructions denying the right of re- 
covery where there is contributory 
negligence. Kirchof v. United R. 
Gos.,-0155°>Mo.- AY 70,0135" SW 98; 
Shipley v. Metropolitan St. R. Co., 144 
Mo, A. 7, 128 SW 768. (2) That the 
casualty occurred through no fault 
of deceased, with an instruction re- 
quiring the highest degree of care on 
the part of deceased before plaintiff 
could recover. Roques v. Butler 
County R. Co., (Mo. A.) 264 SW 474, 


26. See cases infra this note. 
{a] Held invading province of 
jury: (()'" That) certain: facts, if 


shown to exist, do or do not consti- 
tute contributory negligence. Lang- 
bein v. Swift, 121 Fed. 416 [aff 127 
Fed. 111, 62 CCA 111]; Aluminum Co. 
of North America v. Ramsey, 89 Ark. 
522, 117 SW 568 [aff 222 U. S. 251, 
32 SCt 76, 56 L. ed. 185]; Jansson v. 
National SS. Co., 189 Cal. 187, 208 P 
90; Central R. Co. v. Hubbard, 86 
Ga. 623, 12 SE 1020; Peoria v. Gerber, 
168 Ill. 318, 48 NE 152 [aff 68 Ill. 
Amn 255 1s MCnicago, | ete:,2) IR. Co, ev. 
141 Ill. 614, 81 NE 406 [aff 
ll. A. 33]; Chicago v. Kubler, 133 
Ill. A. 520; Harley v. Aurora, etc., 
R. Co., 128 Ill. A. 6438; Wabash R. 
Co. v. Bhymer, 112 Ill. A. 225 [rev 
214 Ill. 579, 73 NE 879];. Chicago, 
éte.v eR: Co.4ve Truitt) 687 Li, Ar 765 
Rock Falls v. Wells, 59 Ill. A. 155; 
Parke County v. Sappenfield, 6 Ind. 
A. 577, 33 NE 1012; Lunde v. Cudahy 
Packing Co., 139 Iowa 688, 117 NW 
1063; Garrett v. Chicago, etc., R. Co., 
386 Iowa 121; Dowell v. Guthrie, 99 
Mo. 6538, 12 SW 900, 17 AmSR 598; 
Wilson vy. International R. Co., 205 
App. Div. 275, 199 NYS 562; Midland 
Valley R. Co. v. White, 109 Okl. 60, 
234 P 762; Goodrich v. Tulsa, 102 
Okl. 90, 227 P 91; Payne v. Toler, 
94 Okl. 98, 221 P 26; Mascho v. Hines, 
91 Okl. 295, 217 P 856; Sweet v. Hen- 
derson, 72 Okl. 51, 178 P 666; Wichita 
Falls, ete., R. Co. v. Woodman, 64 
Okl. 326, 168 P 209; Musick v. La- 


inconsistent with other 
given,?> nor invade the province of the jury,?* nor 
assume the existence of an unproved fact,?’ nor 
single out and give undue prominence to issues, 
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instructions 


trobe, 184 Pa. 375, 39 A 226; .Chau- 
tauqua Lake Ice Co. v. McLuckey, 8 
Pa. Cas. 464, 11 A 616; St. Louis 
Southwestern R. Co. v. Samuels, 103 
Tex. 54,123 SW 121; Gulf, etc., R. Co. 
v. Box, 81 Tex. 670, 17 SW 375; Texas, 
etc., R. Cou.v. Wright, 62: Tex. 615; 
Hillsboro v. Jackson, (Tex. Civ. A.) 
44 SW 1010; Jung vy. Stevens Point, 
74 Wis. 547, 48 NW 513. (2) Other 
instructions held to invade province 
of jury. Williams v. Pacific EHlec- 
tricwRisCos dik? ‘Cal.a23b) Ome 423); 
Lund v. Osborne, 183 Ill. A. 63; Michi- 
gan City v. Werner, 186 Ind. 149, 114 
NE 636; Zander v. St. Louis Transit 
Co., 206 Mo. 445, 103 SW 1006; Dover 
v. Lockhart Mills, 86 S. C. 229, 68 
SE 525. 

{[b] Held not invading province of 
jury.—That certain facts if found to 
exist constitute contributory negli- 
gence, where no other inference can 
reasonably be made therefrom. Crauf 
v. Chicago City R. Co., 235 Ill. 262, 
85 NE 2385; Kidd v. New York Cent., 
») Co; 218 Ne Y.:313, 1i20NEH 


27. Montevallo Min. Co. v.: Little, 
208 Ala. 131, 93.S 873; Todd_v. Chi- 
cago City R. Co., 197 Ill. A. 544; El- 
wood v. Chicago City R. Co., 90 Ill. 
A. 397; San Antonio y. Porter, 24 Tex, 
Civ. A. 444, 59 SW 922. 

[a] Held improper assumption of 
fact.— Assuming a want of due care 
and caution on the part of plaintiff. 
Elwood v. Chicago City R. Co., 
Ill. A. 397; San Antonio v. Porter, 
24 Tex. Civ. A. 444,'59 SW 922. 

[b] Held proper assumption of 
fact.—That if plaintiff was acting.as 
a reasonably prudent man at _ the 
time the piece of coal struck him, 
he was not guilty of contributory 
negligence as not being open to the 
objection ‘that it assumed that plain- 
tiff was struck by the coal where the 
fact that he was-so struck “was not 
in dispute. Montevallo Min. Co, v. 
Little, 208 Ala. 131, 93 S 873. 

28. Dowdy v. Southern Tract. Co., 
(Tex. Commn. A.) 219 SW 1092; Kent 
v. Ogden, etc., R.. Co.,, 50 Utah 328, 
167 P 666; Kilpatrick v. Grand Trunk 
ae Co., 74 Vt. 288, 52 A 531, 98 AmSR 
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29. Thierry vy. Oswell, 212 Ala. 418, 
102 S 903. 

30. See supra § 598. 

31. Mississippi Cent. R. C 


OW eV: 
Lott, 118 Miss. 816, 80 S 277 [cer- 
tiorari den 249 U. S. 616 mem, 39 SCt 
391 mem, 63 L. ed. 803 mem]; Lock 
v. Chicago, etc., R. Co., 281 Mo. 532, 
219 SW 919; Childeris v. Northern 
Pac. R. Co., (Mo. A.) 218 SW 441; 
Hines v. Collins, (Tex. Civ, A.) 227 
SW 332. 

[a] Under the Federal Employers’ 
Liability Act contributory negligence, 
if proved, may be considered in miti- 
gation of damages, and the court 
should so state to the jury. Lock v. 
Chicago, etc., R. Co., 281 Mo. 532, 219 
SW 919; Childeris v. Northern Pac. 
R, Co.,'(Mo. A.) 218 SW 441; Hines v. 
Collins, (Tex. Civ. A.) 227 Sw 332. 

32. See generally Trial [38 Cyc 
1690 et seq]. 

33. Cal.—Schooley v. Fresno Tract, 
Co., 56 Cal. A. 705, 206 P 481. 

Kan.—Jones v. Joplin, ete., R. Co., 
91 Kan, 282, 137 P 796; Missouri Pac. 
rH Co. v. Cassity, 44 Kan. 207, 24 P 

N. Y.—Gullery v. MacGuire, 175 
Mise. 125, 182 NYS 773. 

Okl.—St. Louis-San Francisco R. 


Co. v. Schmitz, 116 Okl. 60, 248 P 


[§ 995 


was the cause of the accident.?® 

Contributory negligence in mitigation of damages. 
Where, under the law, contributory negligence is to 
be considered in mitigation of damages,*° the court 
should so state.*+ 

Requests for instructions®? on contributory negli- 
gence have been improperly** and properly refused** 


225; Gourley v. Oklahoma City, 104 
Okl. 210, 230 P 9238; Hugo y. Nance, 
39 OKl. 640, 185 P 346; Leach v. Hep- 
ler, 32 Okl. 729, 124,.P 68. 

Tex.—Pullman Co. v. Schober, (Civ. 
A.) 149 SW 236. 

34 See cases infra this note, 

[a] Instructions properly refused: 
(1) Argumentative, and attempting 
to specify what conduct upon the 
part of plaintiff is imprudent or negli- 
gent. Pittsburg, ete., R. Co. v. Ban- 
fill, 206 Ill. 553, 69 NE 499. (2) As- 
suming that there was danger and 
risk in going on top of a lumber pile 
where it was for the jury to say 
whether the danger existed. Bryant 
Lumber Co. vy. Stastney, 87 Ark. 321, 
112 SW 740. (3) As to contributory 
negligence based on an incomplete 
statement of the facts in issue and 
bearing on the question. New York, 
ete, R.. Co. v. O'Leary, 93 Wed. 723%; 
35 CCA 562. (4) Denying recovery if 
plaintiff’s negligence contributed “in 
any way” to injury. —Roberson v. 
Loose-Wiles Biscuit Co., (Mo. A.) 285 
SW 127. (5) Not to consider customs 
in arriving at a verdict where such 
customs were in evidence and had a 
bearing upon the issue of plaintiff’s 
contributory negligence. Crawford v. 
Kansas City Stock Yards Co., 215 Mo, 
394, 114 SW 1057. (6) On contribu- 
tory negligence where the evidence 
did not raise the issue. White v. 
Trinidad; 10 -Colo, Ac: 327, 52..P. 2123 
Churchill v. Rosebeck, 15 Conn. 359; 
Bain _v. Athens Fdy., etc., Works, 75 
Ga, 718; Halawa Plantation, Ltd. v. 
Hawaii, 22 Hawaii 753; Lanning v. 
Chicago, etc., R. Co., 68 Iowa 502, 27 
NW 478; Thixton v. Palmer, 210 Ky. 
838, 276 SW 971, 44 ALR 1379; Hiler- 
man v. Farmer, (Ky.) 118 SW 289; 
South Covington, ete., St. R. Co. v. 
Nelson, 89 SW 200, 28 KyL 287; 
Brower v. Edson, 47 Mich. 91, 10 NW 
121; Grant v. Tomlinson, 138 Mo. A. 
222, 119 SW 1079; Kelly v. Stewart, 
93 Mo, A. 47; Brown v. Hannibal, etc., 
R.. Co. 3L; Mo. Av 661; Di JOUBrien 
Co. v. Omaha Water Co., 88 Nebr. 71, 
118 NW 1110; Pittsburgh, etc., R. Co. 
v. Fleming, 30 Oh. St. 480; Western 
Union Tel, Co. v. Bruner, (Tex.) 19 
SW 149; Gulf, ete., R. Co. v. Carpen- 
ter, (Tex. Civ. A.) 201 SW 270; Hirsch 
v. Ashe, 35 Tex. Civ. A. 495, 80 SW 
650; Missouri, ete., R. Co. v. Tonahill, 
16 Tex. Civ. A. 625, 41 SW 875; Gulf, 
ete,, Re Cos vie Higby (Lex. Civa Aw 
26 SW 737. (7) Pretermitting knowl- 
edge of danger by plaintiff. Vulcan 
Rivet Corp. v. Lawrence, 214 Ala, 378, 
108 S 3. (8) That certain facts con- 
stitute contributory negligence. Ten- 
nessee, etc., R. Co. v. Neely, 27 Ga. 
A, 491, 108 SE 629; Hall v. Chicago, 
ete., R. Co., 208 Ill. A, 102; Johnson 
v. St. Charles, 200 Till. A. 184; Mar- 
tini v. Donk Bros. Coal, etec., Co., 169 
Ill. A. 139; Teague v. Bloomington, 40 
Ind. A. 68, 81 NE 103; Weinhold v. 
Acker, 49 N. Y. Super. 182 [aff 99 
N. Y. 671 mem]; Muskogee Electric 
Tract. Co. v.. Durham, 115 Okl... 238, 
242 P 762; Muskogee Electric Tract. 
Co. v. Watkins, 96 Okl, 284, 222 P 
996; Carter v. Columbia, etc., R. Co., 


19) SS: Cr 120, 45" AmiR? 754.) °() sOhber 
requests properly refused. W. & A. 
Fletcher Co. v. Hagsman, 285 Fed. 


345; Central of Georgia R. Co. v. Ste- 
phenson, 189 Ala. 553, 66 S 495; 
American Realty Co. v. Thompkins, 37 
App. (D. C.) 87; Osier v. Consumers 
Co., 42 Ida. 789, 248 P 438; Nixon yv. 
Chicago, 212 Ill. A. 365; Michigan 
City v. Werner, 186 Ind. 149, 114 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 925-927] 


or modified*® according as they do or do not comply 
with these requirements. 

[§ 926] (3) Care Required—(a) In General. The 
court must instruct the jury that plaintiff was bound 
to exercise such care as ordinarily prudent persons 
would use under like cireumstances,** applying this 
definition to the circumstances of the particular 
case,*’ and making no distinction on the ground of 
sex in this connection between the ordinarily pru- 
dent man and the ordinarily prudent woman,?’ or on 
the ground of the age of plaintiff where the undis- 
puted evidence established the fact that he was in 
good health mentally and physically.*® It is error 
to impose a higher or lower degree of care than is 
implied in this test,*° or to permit the jury to assume 
that under certain circumstances the test would not 
apply.* It is error to use abstract terms in defining 
the care required without relating them specifically 
to the ‘‘ordinarily prudent person’’ test ;42 or to lead 
the jury to determine the question of due care with 
reference to the particular plaintiff and not by the 
standard of what a man of ordinary prudence would 
have done under the same circumstances;** or to 
substitute as'a standard, in place of the conduct of a 
reasonably prudent person under the conditions and 
circumstances of a particular case, a given state of 
facts as constituting contributory negligence.*4 An 
instruction that purports to define the duty of one 
party merely is not necessarily objectionable be- 
cause it fails also to state the duty of the other 
636; Bingham v. Marcotte, 115 Me. 


459, 99 A 439; Crawford v. Kansas 
City Stock Yards Co,, 215 Mo. 394, 114 


life. 
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gard for safety in attempt to save 
Miller v. Union R. Co., 191 -N. 


Y. 77, 83 NE 583. (4) “What a pru- 


[45 C.J] 1353 
party.*° Where a statute imposes the duty upon all 
persons to exercise ordinary care to avoid the con- 
sequences of another’s negligence and defines such 
duty as not arising until the negligence of defendant 
exists or is apparent or the circumstances are such 
that an ordinarily prudent person would have rea- 
son to apprehend its existence,#® the court correctly 
charges that ‘‘the rule which requires one to avoid 
the consequences of another’s negligence does not 
apply until such person sees the danger or has rea- 
son to apprehend it,’’47 but it is error to limit the 
rule to cases where plaintiff has discovered defend- 
ant’s negligence.** An instruction in the terms of 
this statute is not objectionable on the ground that 
it requires a less degree of care than the law re- 
quires to discover defendant’s negligence.*® 

A request for an instruction®® is improperly re- 
fused if it conforms to these rules;*4 if it does not 
conform, it is properly refused.®? 

[§ 927] (b) Time of Exercise. Instructions which 
restrict the jury to the consideration of evidence 
at the exact moment of the accident, not permitting 
them to look at the facts leading up to it, are errone- 
ous;>? but whether an instruction does so restrict 
the jury is a matter of construction, and the courts 
are as a general rule not critical as to the exact 
words used, provided the instruction can be reason- 
ably construed as permitting the jury to consider 
the facts leading up to the aecident.°* And so in- 
structions referring the definition ‘‘to the situation 
Co. v. Matula, 79 Tex. 577, 15 SW 573. 


41. Southern R. Co. v. Mason, 119 
Va. 256, 89. SE 225. 


SW_ 1057; Dorchinoff v. Chicago, etc., 
R. Co., 51 Mont. 582, 154 P 924; Merk- 
linger v. Lambert, 76 N. J. L. 806, 72 
A 119; Breuer vy. Frank, 3 OhNPNS 
581; Wells v. Keeler, (Tex. Civ. >A.) 
173 SW 926; El Paso Hlectric R. Co. 
v. Ryan, 53 Tex. Civ. A. 85, 114 SW 


906; Kilpatrick v. Grand Trunk R. 
ree 74 Vt. 288, 52 A 531, 93 AmSR 
35. Craney v. Schloeman, 145 Ill. 


A. 313 [aff 240 Ill. 602, 88 NE 1046]. 
36. Cal.—Jackson vy. Southern Pac. 
Cor, HV CalvA. LOL, LOS P1098, 


Colo.—Pawnee Farmers’ El, etc., 
Co. v. Powell, 76 Colo. 1, 227 P 836, 
37 ALR 6. 

Conn.—Conway v. Waterbury, 84 
Conn. 345, 80 A 83. 

Ga.—Wright v. Western, ete. R. 
Co., 139 Ga. 343, 77 SE 161. 

Ij].—Peoria v. Gerber, 168 Ill. 318, 


48 NE 152. [aff 68 Ill. A. 255]; Lund 


v. Osborne, 183 Ill. A. 63. 

Ky.—Johnson v. Westerfield, 143 
Ky. 10, 185 SW 425. 

Minn.—Harnden v. Miller, 145 
Minn, 483, 175 NW 891. 

N. Y.—Hart v. Delaware, ete, R. 


Co, 22 NYS (3? 

N. C.—McCracken v. Smathers, 119 
Nes Origine) Shs Lot. 

Oh. —Pittsburgh, ete RE Co. v. 
Wernsing, 7 Oh. Dec. (Reprint) 520, 3 
CincLBul 592 

Okl.—Vanderslice y. Davis, 119 Okl. 
87, 248 P 585; Hines v. Dean, 96 Okl. 
107, 220 P 860. 

Tex.—Missouri, ete., R. Co. v. War- 
ren, 90 Tex. 566, 40 SW 6 [aff (Civ. 
A.) 39 SW 652]; Austin v. Ritz, 72 
Tex. 391, 9 SW 884; El Paso Electric 
R. Co. v.. Kitt, (Civ. A.) 91 Sw 598; 


St.’ Louis Southwestern R. Co. v. 
Brown, 30 Tex. Civ. A. 57, 69 SW 
1010; La Prelle v. Fordyce, 4 Tex. 


Civ. A. 391, 23 Sw 453. 

[a] Instructions held correct: (1) 
Ordinary prudent and cautious person. 
Gnatek v. Chicago R. Cos., 182 Ill. A. 
392. (2) “Reasonably prudent per- 
son.’ Missouri, etc., R. Co. v. War- 
ren, ‘90 Tex. 566, 40 SW 6 [aff (Civ. 
A.) 39 SW 652]; St. Louis Southwest- 


Vern=R: Co: -v: Brown, 30 Tex. Civ. A, 


57, 69 SW 1010. @) Reasonable re- 


dent person would ordinarily do.” 
El Paso Electric R. Co. v. Kitt, (Tex. 
Civ. A.) 91 SW 598. (5) That it was 
plaintiff’s duty to exercise ordinary 
care to avoid injuries at the time and 
place and under the circumstances. 
Wells v. Benjamin, (Civ. A.) 165 SW 
120 [aff 107 Tex!’ 331, 179 Sw 6137. 
(6) Use of “faculties,” instead of 
the word “senses.’’ Kaminski v. Chi- 
cago City R. Co., 181 Ill. A. 706. (7) 
“Usually” in connection with the ex- 
ercise of ordinary care. Hoyt vy. Chi- 
cago City R. Co., 166 Ill. A. 361. 
Other approved instructions. Elgin, 
ete., R.. Co. v.. Lawlor, .229 Ti. 
NE 407 [aff 132 Ill. A. 280]; Mattice 
v. Klawans, 228 Ill. A. 126 [rey on 
other grounds 312 Tll. 299, 143 NE 
866]; Edwall v. Chicago, etc., R. Co., 
208 Ill. A. 489; Commonwealth Elec- 
tric Co. v. Rose, 114 Ill. A. 181 [aff 
214 Ill. 545, 73 NE 780]. 

[b] Held incorrect: (1) Omission 
of “ordinary” before “prudence.” La 
Prelle v. Fordyce, 4 Tex. Civ. A. 391, 
23 SW 453. (2) Person of ‘ordinary 
intelligence.” Union Tract. Co. v. 
Elmore, 66 Ind. A, 95, 116 NE 837. 
(3) “Reasonable” instead of “ordi- 
nary” care. Peoria v. Gerber, 168 
Ill, 318, 48 NE 152 [aff 68 Ill, A. 255]. 
(4) That the jury should find for de- 
fendant if they believe ‘“‘the accident 
could have been foreseen or pre- 
vented” by deceased by the exercise 
of ordinary care, the use of the word 
“could” for “would” being misleading. 
Gehrig v. Chicago, etc., R. Co., 201 


Til. A. 287. (5) “Due or reasonable 
care.” Mitchell v. Libby, 149 Ill. A. 
201. 

37. Sharp v. Sproat, 111 Kan. 735, 


208 P 613, 26 ALR 1421; Crawford v. 
Kansas City Stock Yards Co., 215 Mo. 
394,° 114 SW 1057;" Pratt v. . Utah 
Light, etc., Co,, 57 Utah 7, 169. P 868. 


38. Asbury Vv. Charlotte Electric 
R., etc., Co., 125 N.-C. 568, 34 SE 654. 
39. Orear Vv. Jacksonville Bier Ou... 


Cowie 7 Til: Ay 563. 

40. West Chicago St. R. Co. v. Nil- 
son, 70 Ill. A. 171; Wells v. Chamber- 
lain, 185 Iowa 264, 168 NW 238; Stra- 
der v. Marietta, étc., Rie wo:, 2 Cine. 
Super. (Oh.) 268; Galveston, etc., R. 


42. Hoyt v. New York, etc., R. Co., 
118 N. Y. 399, 28 NE 565; Missouri, 
ete. RS Co. vy. Hines), (Tex. Civ. 4.) 
40 SW 152. 

fa] “Ordinary care and prudence.” 
—Where the court uses the words 
“ordinary care and prudence,” it is 
error to refuse a specific explanation 
of the expression. Missouri, etc. R. 
Co..v. Hines, (Tex. Civ, A.) 40 SW 152. 

[b] Error of judgment.—An in- 
struction that mere error of judg- 
ment on the part of plaintiff would 
not be negligence is erroneous in not 
limiting it to the judgment of a man 
of ordinary and common _ prudence. 


Hoyt v. New York, etc., R. Co., 118 
N. Yareo9) 230 NE 565. 

43. Gloucester Blectric Co. v. 
Dover, 153 Fed. 139, 82 CCA 291. 

44. Midland Valley Ray, Coe ive 
White, 109 Okl. 60, 234 P 762, 


45. Atlantic, ete., R. Go. v. Reiger, 
95 Va, 418, 28 SE 590. 

46. See statutory provisions. 

47. Wadley v. Dooly, 138 Ga. Aib 5 
75 SH 153. 

48. Georgia R., etc., Co. v. McEI- 
roy, 36 Ga. A. 143, 186 SE 85. 

49. Southern R. Co. v. Bottoms, 35. 
Ga. A, 804, 1384 SE 824. 

50. See generally Trial [38 Cya 
1690 et seq]. 

Flynn vy. Chicago City R. Co., 

. 460, 95 NE 449 [rev 158 Ill. 
A. 405]; McDonald v. Holbrook, etce., 
Contracting Co., 105 App. Div. 90, 93 
NYS 920. 

52. Vulcan Rivet Corp. v. Law- 
rence, 214 Ala. 378, 108 S 3; Anderson 
v. Anniston Electric, ete., Co., 11 Ala. 
A. 560, 66 S 925; Vollmer v. Fair- 
banks, 146 Wis. 630, 182 NW 542. 


53. Illinois Cent. R. Co. v., Wel- 
don, 52 Ill. 290; Conrad v. St. Louis, 
etc., R..Co., 201 Dll. A, 276;, Hilers v. 


Peoria R. Co., 200 Ill. A. 487; Dowd 
v. Chicago City R. Co., 1538 Ill. A, 85; 
Cole v. Hast St. Louis, 147 Ill. A. 234; 
Chicago, etc., R. Co. v..Colwell, 3 Il. 
A, 545; Chicago, ete., Ri cCos. v. Clark, 
9 Tl. 5A. 116; Chicago, etes- Ri Comye 
Sykes, 1 Til, A, 520 [rev on other 
grounds 96 Ill. 162]. 

54. Springfield City -R.-. Co. 
Clark, 51 Ill. A. 626. 


Vv, 


ed [46 OS] 


and position’’ plaintiff ‘‘is about to take,’’®® or re- 
quiring ordinary care on the part of plaintiff ‘‘at 
the time of’’ the injury or accident, have been up- 
held,®* especially where the words ‘‘as charged in 
the declaration’’ are added and the declaration does 
not limit the exercise of due care to the time of the 
aceident.°? The words ‘‘at and just prior’’ thereto 
have been held not objectionable as restricting the 
exercise of ordinary care to the moment of the in- 
jury,°® especially where the only conduct of plaintiff 
which was in question was that immediately before 
and at the time of the accident.°® So also the 
phrase, ‘‘while he was in the exercise of ordinary 
eare for his own safety,’’ is sufficiently compre- 
hensive as to time, the word ‘‘while’’ meaning dur- 
ing that time, and necessarily implies some degree 
of continuance, and refers to the whole series of cir- 
cumstances involved in the ,transaction.*°° And an 
instruction defining ‘‘ordinary care’’ to mean ‘‘that 
degree of care which a reasonably prudent or cau- 
tious person would take to avoid injury under like 
circumstances’’ is not objectionable as limiting the 
consideration of the jury to the time of the injury.®* 
An instruction limiting the time to too narrow a com- 
pass is cured by another instruction requiring the 
exercise of ordinary care both before and after the 
time of the injury.®? 

[§ 928] (c) Persons in Imminent Danger. An in- 
struction on the degree of care required of a person 
in imminent danger®? need not be qualified by the 
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tami 
‘ 


[8§ 927-929, 


proviso that he acted in the emergency as an ordi- 
narily prudent man would have been likely to act 
under the same circumstances.** On the other hand 
it has been held that the instruction should make 
it clear that plaintiff is not wholly irresponsible 
for his acts but must use due care under the cir- 
cumstances.*® Where there is evidence to support 
it, an instruction as to the justification of plain- 
tiff’s fright, stating that defendant must be shown 
to have been responsible therefor,** or that the emer- 
gency must have been created through no fault of 
plaintiff, is sufficient,*? and a request for an instruc- 
tion®® which does not state that the emergency arose 
without the fault of plaintiff is properly refused.® 
In the absence of evidence as to plaintiff’s respon- 
sibility for the emergency, such instruction is not 
necessary.’° 

‘{§ 929] (d) Children.” In an action for personal 
injuries to a child, it is the duty of the court, with- 
out being requested, to instruct the jury that a differ- 
ent rule should be applied in considering the question 
of contributory negligence from that applicable in 
the case of an adult,’? and it is error to charge that 
plaintiff cannot recover if he was negligent, without 
stating what constitutes negligence in a child,** or 
to permit the jury to fix the standard of care re- 
quired.** The instructions should be full and ex-- 
plicit?®> and should state correctly the standard of 
care required.”® An instruction upon the degree of 
care required of a child, which is correct so far as 


55. Fieldstack v, Chicago City R. 
Co., 184 Ill. A. 75. 

56: Lake Shore, etc., R. Co. v. 
Ouska, 151 Ill. 232, 37: NE 897; Lake 
Shore, etc., R. Co. v. Johnsen, 135 
Tll. 641, 26 NE 510; Hall v. Chicago, 
ete., R. Co., 208 Dll. A. 102; Levy v. 
Chicago R. Cos., 167 Ill. A. 527; West 
ee St. R. Co. v. Egan, 74 Ill. A/ 

4 


57. Louthan vy. Chicago City R. Co., 
198 Ill. A, 329; Kinney v. Harlem, 167 
Tis pA 35: 

58. Lichter y. Aurora, etc., R. Co., 
179 Til, A. 216, 

59. Sutton v. Arrow Transfer Co., 
186 Ill. A. 188. 

60. St. Louis Nat. Stock Yards v. 
Godfrey, 198 Ill. 288, 65 NE 90 [aff 
ROAMATI, CA.. 40) 2 VChicago, etc. R., ‘Co. 
v. Fisher, 141 Ill. 614, 31 NE 406; 
Larsen v. Ward Corby Co., 198 Ill. A. 
109; Chicago Union Tract. Co. v. Law- 
rence, 113 Ill. A. 269 [aff 211. Ill. 373, 
71 NE 1024]; Calumet Electric St. 
R. Co. v. Van Pelt, 68 Til. A. 582 [aff 
173 Ill. 70, 50 NE 678]. 

61. Eggert v. Pennsylvania Co., 
189 Ill. A. 58; Schaedel vy. Chicago R. 
Gos: 182: Til, A. 70, 


62. Krieger v. Amora, etc., R. Co., 
148 Ill. A. 613 [rev 243 Ill. 544, 90 
NE 266]. 


63. See supra §§ 517-519. 

64. Carnahan vy. Motor Transit Co., 
65 Cal, A. 402, 224 P 143; McRae v. 
Erickson, 1 Cal. A. 326, 82 P 209; 
Hainlin v. Budge, 56 Fla. 342, 47 S 
825; Chicago Union Tract. Co. v. New- 
miller, 116 Ill. A. 625 [aff 215 Ill. 383, 
74 NE 410]. 

[a] “Under a stress of circum- 
stances.’”? — An instruction which 
stated in effect, that a person sud- 
denly confronted with unexpected 
danger, without fault on his part, 
would be required ‘‘to use that degree 
of care that would be required of a 
person when under a stress of cir- 
cumstances,” but which did not spec- 
ify the degree of care required of 
a person under a stress of circum- 
stances as that degree of care which 
would be exercised by an ordinarily 
prudent person, is erroneous, and 
properly refused. Carnahan v. Mo- 
tor Transit ‘Co., 65 Cal. A. 402; 411, 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, 


224 P 143. 

65. Union Tract. Co. v, Elmore, 66 
Ind. A, 95, 116 NE 837, 

66. Austin, etc., R. Co. v. Beatty, 
73 Tex. 592, 11 SW 858. 

67. Doering vy. Walters, 80 Ind. A. 
194, 140 NE 74. 

[a] Result of defendant’s acts.— 
An instruction reciting that “it must 
be shown that the emergency was 
brought about by the acts of the de- 
fendant” is correct as_ sufficiently 
Stating that plaintiff must have been 
confronted with the emergency 
through no fault of his own. Doering 
yi Walters, 80 Ind. A. 194, 140 NB 

68. See generally Trial [38 Cyc 
1690 et seq]. 

69. Hines v. Sweeney, 28 Wyo. 57, 
201 P 165, 201 P 1018. 

70. McRae y. Erickson, 1 Cal. A. 
$26, 82 P 209. 

71. Imputed negligence see supra 
§§ 576, 577. 

72. Mich.—Wright v. Detroit, etc., 
R. Co., 77 Mich. 123, 43 NW 765. 

N. Y.—Bennett v. New York Cent., 
ete., R. Co., 133 N. Y. 563, 30 NE 1149 
[aff 16 NYS 765]. 

Oh.—Fritch y. Cincinnati Tract. Co., 
14/Oh; Cire Ct. Ni Sa2'179)- 32: Oh. Cir. 


Bees Dunham v. Molloy, 16 Oh. A. 
ou. 

Okl.—Chicago, ete, R. Co. y, 
Wright, 62 Okl. 134, 161 P 1070. 

Tex.—Texas, ete., R. Co. v.. Hall, 
83 Tex. 675, 19 SW 121. 

wo Allen: Vy Texas, .iote., R. Ca., 


(Tex. Civ. A.) 27 SW 948. 

74 Wills v. Ashland Light, etc., 
Co., 108 Wis. 255, 84 NW 998. 

75. Arkansas Valley Trust Co. v. 
Mellroy, 97 Ark. 160, 1383 SW 816, 31 
LRANS 1020; Quill v. Southern Pac. 
Co., 140 Cal. 268, 73 P 991; Vessels 
v. Metropolitan St. R. Co., 129 Mo. A, 
708, 108 SW 578; Hdwards v. Metro- 
politan St. R..Co., 112, Mo. A. 656, 87 


SW 587. 

[a] Omitting age and intelligence. 
—An instruction that, if a person 
leaves a fire attractive to a child un- 
guarded at a place where the child 
was likely to play and the child goes 
near the fire and is injured, such 
person is liable, is erroneous, as leav- 


ing out of consideration the fact that 
the child might be of an age and in- 
telligence fully to appreciate the dan- 
ger. Arkansas Valley Trust Co. v. 
MclIlroy, 97 Ark. 160, 133 SW 816, 
31 LRANS 1020. 

[b] Submitting age and capacity. 
—An instruction submitting to the 
jury the age and capacity of plaintiff, 
a child, as bearing upon the question 
of his exercise of proper care is 
proper. Edwards y. Metropolitan St, 
R. Co., 112 Mo. A. 656, 87 SW 587, 

76. Ala.—Indian Refining Co, v. 
Marcrum, 205 Ala. 500, 88 S 445. 

Cal.—Keena v. United R. Cos., 57 
Cal. A. 124.) 207B 3h. 

Ga.—Linder v. Brown, 137 Ga. 352, 
73 SE 734; Pierce v. Southern R. Co., 
8 Ga, A. 426, 69 SE 494, 

Ill.—Fannon v. Morton, 228 Ill, A. 
415; O’Connell v. Yellow Cab Co., 222 
Ill. A. 118; Trapp v. Rockford Elec- 
tric Co., 186 TI1. A. 1379. 

Kan.—Bradshaw v. Davis, 111 Kan. 
475, 207 P 802; Murphy v. Ludowici 
Gas, etc., Co., 96 Kan. 321, 150 P 581; 
Seifert v. Schaible, 81 Kan. 3238, 105 
P 529. 

Ky.—Louisville v, Lee, 157 Ky. 285, 
162 SW 1141; Illinois Cent. R. Co. v. 
Wilson, 68 SW 608, 23 KyL 684. 

Mo.—McGee v. Wabash R. Co., 214 
Mo. 530, 114 SW 383; Lynch v. Metro- 
politan St. R. Co., 112 Mo. 420, 20 SW 
642; Heidemann v. Kleine, (A.) 210 
SW 913; Quirk v. Metropolitan St. R. 
Co., 200 Mo. A. 585, 210 SW 103; Mar- 
shall v. United R. Cos.; (A.) 184 SW 


159; Vessels v. Metropolitan St. R. 
Co., 129 Mo, A. 708, 108 SW 578. 
N. Y¥.—Herron v. High Ground 


Dairy Co, 153 App. Div. 338, 138 NYS. 
3; Marius v. Motor Delivery Co., 146 
App. Div. 608, 181 NYS 357; Buscher 
v. New York Transp. Co., 114 App. 
Div. 85, 99 NYS 673. ‘ 
Pa.—Gerg v. Pennsylvania R. Co., 
254 Pa. 316, 98 A 960. 
Tex.—Mexican Cent. R. Co. y. Ro- 
driguez, (Civ. A.) 133 SW 690. 
Utah.—Thomas vy. Oregon Short 
Line R. Co., 47 Utah 394, 154 P 777. 
Wash.—Davis v. Wenatchee, 86 
Wash, 13, 149: P 337; Tibbits v. Spo- 
kane, 64 Wash. 570, 117 P 397; Akin 
v. Bradley Engineering, etc., Co., 51 


page and note number, 
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§. 929] 


it goes, but which omits certain elements, is im- | 
proper,’’ but it may be supplemented and cured 


by other instructions which supply 


ments;‘® and an instruction fixing the wrong stand- 
ard of care for a child is cured by a later charge 
When, from the age 
of a child, it is doubtful whether he can be charge- 
able with contributory negligence,®® it is’ error for 
the court in its charge to assume that he was of 
such tender years that contributory negligence could 


stating the correct standard.’® 


Wash. 658, 99 P 1038; Mitchell v. 
a ve beowe ete., Co., 9 Wash. 120, 37 

Wis.—Collins _ v. 107 
Wis. 436, 88 NW 695. 

Ont. —Downing v. Grand Trunk R. 
Co., 49 Ont. L. 36, 58 DomLR 423. 

[a] Care of which child capable.— 
It is error to refuse to instruct that 
if the child could have avoided tite 
injury by the exercise of the care of 
which he was capable, but did not 
exercise such care, he could not re- 


Janesville, 


cover. Buscher v. New York Transp. 
Co., 114 App. Div. 85, 99 NYS 6738. 
[b] Care of one of his age.—In 


‘Substance the court should instruct 
that the child should have used the 
care and caution which under the cir- 
cumstances might reasonably be ex- 
pected of one of his age and capacity. 
Lynch y. Metropolitan St. R. Co., 112 
Mo. 420, 20 SW 642; Buscher v. New 
York Transp. Co., 114 App. Div. 85, 
99 NYS 673; Mitchell v. Tacoma R., 
etc., Co., 9 Wash. 120, 37 P 341. 

{[e] “Ordinary care.’—An instruc- 
tion, that if plaintiff, a child fifteen 
years old, by the exercise of “or- 
dinary care,’ could have avoided the 
consequences of defendant’s negli- 
gence there could be no recovery, is 
not erroneous, as not misleading the 
jury by making them think that ‘or- 
dinary care’’ required a higher meas- 
ure of prudence than if the court had 
used the words “due care.’ Pierce 
v. Southern R. Co., 8 Ga, A. 426, 69 


SE 494. 

{d] Subdividing into classes.—An 
instruction which subdivides_ the 
elass of ordinarily prudent children, 
and makes the action of one division 
of the class the test of ordinary care, 
is erroneous. Collins v. Janesville, 
107 Wis. 4386, 83 NW 695. 

77. Illinois Iron, etc., Co. v. Weber, 
196 Ill. 526, 63 NE 1008 [rev 89 Ill. 
A. 368]; Economy Light, ete., Co. v. 
Hiller, 113 Ill. A. 103 [aft 211 Tl, 568, 
71 NE 1096]; Baltimore, etc., R. Co. 
v. Keck, 89 Ti. A. 12; Potera v. Brook- 
haven, 95 Miss. 774, 49 S 617; Fink 
v. Kansas City Southern R. Co., 161 
Mo. A. 314,-143 SW 568. 

{a] Omitting age—Burke v, Wa- 
terman, 187 Ill. A. 440; Baltimore, 
ete., R. Co. v. Keck, 89 Ill. A. 72. 

['b] Omitting intelligence, capa- 
city, or experience.—Fowler vy. Chi- 
cago, etc., R. Co., 234 Ill. 619, 85 NE 
298 [rev 188 Ill. A. 352]; Lake Erie, 
etc., R. Co. v. Klinkrath, "227 Ill. 439, 
81 NE 377 [rev 130 Ill. PAG 3221; Tli- 
nois Iron, ete., Co. v. Weber, 196 Tl. 
526, 63 NE 1008 {rev 89 Ill. A. 368]; 
Ferreira v. Diller, 176 Ill. A. 447; 
Shaw v. Corrington, Ti, Tile As) 2o25 
Rumpza v. Knickerbocker Ice Co, 148 
Ill. A. 433; Economy Light, etc., Co. 
v. Hiller, 113 Ill. A: 103 faff 211 Til. 
568, 71 NE 1096]; Potera v. Brook- 
haven, 95 Miss. 774, 49 S 617; Fink 
v. Kansas City Southern R. Co., 161 
Mo. A. 314, 143 SW 568. 

78. Economy Light, etc., Co. v. 
iiler, LUS) tl -AS 103" faft , 211 71. 
568. 71 NE 1096]. 


79. Stewart v. Southern Bell Tel., 
ete., Co., 124 Ga. 224, 52 SH 331. 

80. See supra § 552. 

81. Ga.—Georgia, etc. R. Co. v. 


Watkins, 97 Ga. 381, 24 SE 34. 
Mo.—Lynch vy. Metropolitan St. R. 

Co., 112 Mo. 420, 20 SW 642; Eswin v. 

St. Louis, etc., aoa Co; 96 Mo, 290, 9 


ae 577. 
Y.—McDonald v. Metropolitan 
st R. ae 80 App. Div. 233, 80 NYS 


NEGLIGENCE 


the omitted ele- 


years.*4 


Requests for 


577. 

Oh.—Cincinnati Traction Co. v. 
Blackson, ‘6. Oh,’ Cir. Ct: N.S; *233,°27 
Oha nein Ct. AO Ue 

Tex Stes LiOUuls. ete. i . COm- Ve 
Shep tag 8 Tex. Civ. A. 246, 27 SW 


[a] Over twelve.—Where the in- 
fant is over the age of twelve, it is 
error to charge that infancy per se 
exempts him from the measure of 
care which would devolve upon an 
adult. McDonald v. Metropolitan St. 
R. Co., 80 App. Div. 233, 80 NYS 577. 

82. Garoni vy. Compagnie Nationale 
de Navigation, 14 NYS 797 [aff 131 
N. Y. 614 mem, 30 NH 865 mem]. 


83. Deming v. Chicago, 321 Ill. 
341, 151 NE 886. 
8A. Georgia, etc., R. Co. v. Wat- 


kins, 97 Ga, 381, 24 SE 34, 

85. Arkansas Valley Trust Co. v. 
Mcllroy, 97 Ark. 160, 183 SW 816, 31 
LRANS. 1020; Burns Vi. B Knight, 


etc., Corp., 213 Mass. 510, 100 NE 
618; Neumann v. Hudson County 
Consumers’ Brewing Co., 155 App. 


Div. 271, 139 NYS 1028. 

[a] Omitting contributo: negli- 
gence.—That, “if a person leaves a 
fire or other instrumentality attrac- 
tive to a child unguarded at a place 
where the child is likely to play, and 
the child goes near the fire and is 
injured, such person is liable.” Ar- 
kansas Valley Trust Co. v. Mcellroy, 
97 Ark. 160, 164, 133 SW 816, 381 
LRANS 1020. 

[b] Appreciation of danger.—A 
requested instruction that, if a child 
knew or ought to have known that 
a girder was being drawn over roll- 
ers by horses, he did not exercise 
due care in placing himself in front 
of one of the rollers, is properly 
qualified by requiring a finding that 
he appreciated the danger. Burns 
v. F. Knight, etc., Corp., 213 Mass. 
510, 100 NE 618. 

[e] Emergency. — Neumann v. 
Hudson County Consumer’s Brewing 
Co., 155 App. Div. 271, 139 NYS 1028. 

86. Ariz.—Southwest Cotton Co. v. 
Clements,.25 Ariz. 169, 215 P 156. 

Conn.—Kuezon v. Tomkievicz, 100 
Conn. 560, 124 A 226. 

Ull.—Richard Guthmann’ Transfer 
Co. v. McGuire, 138 Ill. A. 162 [aff 
234 Til, 125, 84 NE 7238]; Chicago 
Union Tract, Co. v. Scanlon, 136 Ill. 
A. 212; Mester v. Wuest, 57 Ill. A. 122. 

Ind.—Lebanon Light, ete., Co, v. 
Griffin, 189 Ind. 476, 39 NE 62. 

Iowa.—Blakesley v. Standard Oil 
Co., 182 NW 666. 

Mass.—Burns v, F. Knight, ete., 
Corp., 2138 Mass, 510, 100 NE 618. 

Miss.—Vicksburg v. McLain, 67 
Miss. 4, 6 S 774. 

N. Y.—Hall v. New York Tel. Co., 
159 App. Div. 538, 144 NYS 322 [rev 


on other grounds 214 N. Y. 49, 108 
NE 182, LRA1915E 191]. 
Oh.—Rognow v. Zanesville, (A.) 
157 NE 299. 
Tex.—Heflin v. Hastern R. Co., 
(Civ. A.) 159 SW 499; San Antonio, 


rig? R. Co. v. Jazo, (Civ. A.) 25 SW 
“ 


[a] Held not applicable: (1) De- 
nying recovery, if child, injured 
while playing on road grader, was 
trespasser, under issue whether 
grader was attractive nuisance. Rog- 
now v. Zanesville, (Oh, A.) 157 NE 
299. (2) Requiring proof that prem- 
ises where child was killed while 
playing on a truck were vacant, 
where there were several counts in 
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not be charged to him,*! or that he was sui juris 
and chargeable with such negligence.®? 
makes no improper assumption, however, in refer- 
ring to plaintiff as a child*® or as a child of tender 
The instruction should fully present the 
issues,*> should be applicable to the pleadings and 
evidence,*® should not invade the province of the 
JULY. should not contain an improper assumption 
of fact,** and must not be misleading.®® 


The court 


instructions®® are improperly or 


the declaration omitting this ele- 
ment from the charge of negligence. 
Edwards v. Negley, 193 Ill. A. 426. 
(3) Submitting the quantum of care 
expected from a child of a stated 
age, where the evidence showed him 
to be of a different age than that 
stated. Mester v. Wuest, 57 Ill. A. 
122. (4) Submitting questions of 
whether defendant’s removable truck 
box leaning up against defendani’s 
building and protruding into the 
street was an attractive nuisance, 
where there was no evidence that 
plaintiff or any other boy or boys 
had been playing about the box. 
Blakesley v. Standard Oil Co., (lowa) 
182 NW _ 666. (5) Submitting con- 
tributory negligence, where it ap- 
pears that plaintiff was a child of 
an age when presumably he was 
incapable of exercising discretion, 
and where the presumption has not 
been rebutted. Vicksburg v. Mc- 
Lain, 67 Miss. 4, 6 S 774. (6) That 
less care is required of plaintiff, a 
child, than of an adult, where no 
question is made either in the plead- 
ing or proof as to his discretion. 


San Antonio, ete. R. Co. v. Jazo, 
(Tex. Civ. A.) 25 SW 712. 

87. -Ala.—Scarpulla v. Giardina, 
209 Ala. 550, 96 S 593. 
Ariz.—Southwest Cotton Co. v. 
Clements, 25 Ariz. 169, 215 P 156 


[den reh 25 Ariz. 124, 213 P 1005]. 

Ind.—Cole vy. Searfoss, 49 Ind. A. 
334, 97 NE 345. 

Utah.—Thomas v. Oregon Short 
Line R. Co., 47 Utah 394, 154 P 777. 

Wash.—Burlie. v. Stephens, 113 
Wash, 182, 193 P 684. 

[a] Held not invading province of 
jury.—That it was plaintiff's duty, 
while on roller skates, to use his 
senses and observe other traffic, and 
that he could not recover if he might 
have avoided the injury by the use 
of ordinary care, as not directing 
the jury that, if they found that the 
boy was on roller skates, he could 
not recover. rlie “ee Stephens, 113 
Wash. 182, ‘193 P 68 

88. Simon vy. Aettonnitiae Sts Re 
Co.;' 231° Mo. 65, 132 SW 250, 140 
AmSR 498. 

89. Solomon y. Red River Lumber 
Co., 56 Cal. A. 742, 206 P 498; Fol- 
lett v. Illinois Cent. R. Co., 288 Ill. 
506, 123 NE 592; Seley v. Eckhardt, 
233 Ill A. 584; Wabash R. Co. v. 
Jones, 121 Ill. A. 390; Neun v. Ro- 
chester R, Go:,,,166 Ns -Y, 246i) 58 
NE 876; Norfolk R., ete., Co. \v. Hig- 
gins, 108 Va. 324, 61 SE 766. 

[a]. Meld misleading.—‘“That a 
child is not required by law to exer- 
cise the same degree of care and 
caution to avoid injury as is a per- 
son of mature years, and that a child 
is only held to the exercise of such 
degree of care and caution as chil- 
dren of his age, capacity and in- 
telligence are capable of exercising,” 
as the jury may have inferred that 
a child is never required to exercise 
the same degree of care as an adult. 
Wabash R. Co.’v. Jones, 121 Ill, A. 
390, 393. 

90. See generally Trial [88 Cyc 
1690 et seq]. 


91. Ga.—Wilborn v. Barnes, 28 
Ga. A. 254, 110 SH 738. 
Ill.—Follett v. Illinois Cent. R. 


Co., 288 Ill. 506, 128 NE 592. 
Miss.—Davis v McCullers, 126 Miss, 
621, 89 S§ 158 ; 
N. Y.—Marius v. Motor Delivery 
Co.,, 146 App. Div. 608, 131 NYS 367. 
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properly refused®? according as they do or do not 
comply with these rules®* and rules governing the 
giving of instructions generally.** 

[§ 930] (e) Intoxicated Persons, Where there is 
evidence of plaintiff’s intoxication,®® defendant is 
entitled to an instruction that ‘‘ordinary care’’ 
means the care which ordinarily prudent persons, 
if sober, exercise under similar circumstances,®* and 
such instruction is proper, even though not re- 
quested,®” but a failure so to instruct is not errone- 
ous if no request is made.®® It is error under such 
evidence to state the rule of ordinary care as that 
degree of care which may reasonably be expected 
of a person in the situation of plaintiff at the time 
of the accident.°® The court should also instruct the 
jury as to the causal relation between the intoxica- 
tion of plaintiff and the accident,’ and that it must 
have contributed to his injury, if it is to bar his 
recovery.2. The court also should eall to the jury’s 
attention the bearing of plaintiff’s intoxication upon 
the question whether or not he was negligent,’? and 
may specify the act tending to show the intoxication 
provided it includes all of the facts bearing upon 
that issue.4 It is error for it to charge that the 
fact of intoxication is no defense unless plaintiff 
was so intoxicated as to be unable to exercise ordi- 
nary care.°® 


[§ 931] (4) Degree and Extent. In jurisdictions 


NEGLIGENCE 


[§§ 929-932 


not recognizing degrees of negligence,® it is error 
to give the jury the impression that plaintiff is not 
barred from recovery if his negligence is slight,” and 
instructions disallowing recovery by plaintiff if 
guilty of contributory negligence in the least degree 
are proper,® and it is held error not so to charge on 
request. In other jurisdictions where degrees of 
negligence are recognized, it is error to confine an 
instruction on contributory negligence to its proxl- 
mateness or remoteness and ignore the question of 
whether it is slight, ordinary, or gross,'? or charge 
that the slightest want of care on the part of plaintiff 
will preclude a recovery.'? An instruction requir- 
ing the jury to return a verdict for plaintiff unless 
he contributed equally with defendant to his inju- 
ries is error.1® 

[§ 932] (5) As Proximate Cause.14 The court 
must include in the charge on contributory negli- 
gence the direction that plaintiff’s negligent act, in 
order to bar his recovery, must have been not merely 
a contributing cause to the injury,’® but a proximate 
contributing cause,® unless on the evidence it ap- 
pears that the proximateness of the cause follows 
necessarily from the establishment of plaintiff’s neg- 
ligence as an existing fact.17 It is not necessary 
that the word ‘‘proximate’’ should be used, if the 
instruction contains a word or phrase conveying the 
same meaning.'® Nor is an instruction containing 


Va.—Williams v. Lynchburg Tract., 
6te, Co, 142 Va. 425, 128° SE 732: 
Norfolk R., ete., Co. v. Higgins, 108 
Va. 324, 61 SE 766, 

92. Ill—Edwards y. Negley, 193 
Tll. A. 426; Chicago Union Tract. Co. 
v.. Scanlon, 136. Ill..A. 212. 

' Towa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321. 

Mass.—Burns v. F. Knight, etc., 
Corp., 213 Mass. 510, 100 NE 618. ° 

Mich.—Donker v. Powers, 230 Mich. 
237, 202 NW. 989. 

Tex.—Heflin v. ‘Hastern R. Co., 
(Civ. A.) 159 SW 499; Ft. Worth, etc., 
R. Co. v. Wininger, (Civ. A.) 151 SW 
586. 

Va.—Stanley v. 143 Va. 
187,°129 SE 379. 

Wash.—Barton v. Van Gesen, 91 


Tomlin, 


Wash. 94, 157 P 215. 
93. See cases supra notes 91, 92. 
94. See supra § 909. 
95. See supra § 869. 
96. Black Star Coal Co. v. Slusher, 


221 Ky. 729, 299 SW 732 


97. Black Star Coal Co. v. Slusher, 
supra. 
98. Wilcke v. Henrotin, 146 Ill. A. 


481 [aff 241 Ill. 169, 89 NE 329]. 

99. Buesching v. St. Louis Gas- 
Light Co., 6 Mo. A. 85 [aff 73 Mo. 
219, 39 AmR 503]. 

1. Voelker v. Hill-O’Meara Constr. 
Co., 153 Mo. A. 1, 181 SW 907. 

2. Voelker v. Hill-O’Meara Constr. 
Co., supra. See Robinson v. Pioche, 
5 Cal. 460 (holding that an instruc- 
tion that, if plaintiff’s intoxication 
was one of the causes of his falling 
into a hole in a sidewalk, he could 
not recover was erroneous, but so 
held on the ground that plaintiff's in- 
toxication would not excuse defend- 
ant’s gross negligence). 

3. Chapman v. Chicago City R. 
Co., 205 Ill. A. 497; Bradley v. Sec- 
ond Ave. R. Co., 8 Daly (N. Y.) 289; 
St. Louis Southwestern R. Co. v, 
an eek Cbexie OLY ae aes Go SiN 
1 7 


4 Vann v. Atlantic Coast Line R. 
Co., 182 N. C. 567, 109 SE 556. 


5. Buddenberg v. Charles P Chou- } 


‘teau Transp. Co., 108 Mo. 394, 18 SW 
970; Fitzgerald v. Weston, 52 Wis. 
-354, 9 NW 13. ; 

6. See supra § 33. 
. Steinberger v. California Elec- 


J 


570. 

8. Salter v. Carlisle, 206 Ala. 163, 
90 S 288; Youngblood v. Mason City, 
165 Iowa 488, 146 NW 20. 

9. Rydell v. Greenhut, 140 App. 
Div. 926, 125 NYS 838; Hartman v. 
Joline, 112 NYS 1057; Rogers v. Zieg- 
ler; 21 Oh. UA... 186, 252, INF ek. 

10. See supra § 33. 

1.” "Chicago; ete. (RALCO, Win Goss, 
17 Wis. 428, 84 AmD 755, 

12. Craig v. Benedictine Sisters 
ROP Ate Assoc., 88 Minn. 535, 93 NW 


13. Gulf, etc., R. Co. v. Warlick, 
1 Ind.—%, 10,35 SW /2385; Gulf, ete; 
nN; Co. ve Biutord ea Tex iCiv. cas bes; 
21 SW 272. 

14. Instructions as to defendant’s 
negligence as proximate cause see 
supra §§ 920-922. 

15. Thompson vy, Duncan, 76 Ala. 
334; Rainier Heat, etc., Co. v. Seat- 
tle, 113 Wash. 95, 193-P 233. 

[a] Contributing in any manner. 
—An instruction that plaintiff could 
not recover if it was guilty of any 
act of negligence which ‘‘contributed 
in any manner to the damages” is 
erroneous, in that the contributory 
negligence may not have been the 
proximate cause of the damage and 
still might have been a slight con- 
dition contributing to the damage in 
some manner, in which case the neg- 
ligence would not prevent recovery. 
Rainier Heat, etce., Co, v. Seattle, 113 
Wash, 95, 193 -P 233. 

16. U. S.—Coney Island Co. vy. 
Dennan, 149 Fed. 687, 79 CCA 875; 
Plant Inv. Co. v. Cook, 74 Fed. 503, 
20 CCA 625. 

Cal.—Rush vy. Lagomarsino, 196 
Cal. 308, 287 P 1066; Sinclair v, Pio- 
néer Prucky (Co. tbl, wale Amelie. willo 6 
P 281, 

Iowa.—Hall v. Shenandoah, 167 
Iowa 735, 149 NW 881. 

Ky.—Bevis v. Vanceburg Tel. Co., 
132 Ky. 385, 113 SW 811. 

Mo.—Gayle vy. Missouri Car, 
Co., 177 Mo. 427, 76 SW 987, 

Nebr.—Vertrees v. Gage County, 81 
Nebr. 2138, 115 NW 863. 

N. Y.—Haley v. Earle, 30 N. Y. 
208;, Ericius v. Brooklyn Heights R. 
Co., 63 App. Div. 353, 71 NYS 596. 

Oh.—Glass v. William Heffron Co., 
86 Oh. St. 70, 98 NE 923; Holmes 


etc., 


tric Garage Co., 176 Cal, 386, 168 P| v. Ashtabula Rapid Transit Co., 10 


Oh. Cir. Dec. 638. 

S. C.—Nelson v. Georgia, etc., R. 
Co., 68 S: C. 462, 47 SE 722. 

Tex.—Gulf, ete. R. Co. v. Mang- 
ham, 29 Tex. Civ. A. 486, 69 SW 80; 
St. Louis Southwestern R, €o. v. 
Crabb, (Civ. A.) 80 SW 408. 

Utah.—Davis v. Denver, ete, R. 
Co., 45 Utah 1, 142 P 705. u 

Wis.—Lynch v. Waldwick, 123 Wis. 
351, 101 NW 925. 

17. Ala.—Thierry v. 212 
Ala. 418, 102 S 903. 

Cal.—Jansen v. Southern Pac. Co., 
5yCal. A. 12) So P66: 

Miss.—Memphis, ete, R, Co. v. 
Jobe, 69 Miss. 452,10 S 672. 

N. Y.—Button v. Hudson River R. 
Co., 18 Nu Ye 248! 

Tex.—Culpepper v. International, 
ete., R. Co., 90 Tex. 627, 40._SW 386; 
Gulf, ete., R. Co. v. Rowland, 90 Tex. 
365, 38 SW 756; Ratteree v. Galves- 
ton, ete: “Rw Co: 36" Tem Clv.caemiorw 
81 SW 566; Baca v. San Antonio, etc., 
Re Co, 82) Nex "Civ A200. orev 
1073; Galveston, etc., R. Co. v. Hub- 
bard, (Civ. A.) 70° SW 112: 

[a] Bathing in deep water.— 
Charges predicating a verdict for de- 
fendant on plaintiff's contributory 
negligence in going into deep water 
were not erroneous, although omit- 
ting averments that such negligence 
proximately contributed to the 
drowning, since going into deep water 
was the unquestioned cause of the 


Oswell, 


drowning. Thierry. v. Oswell, 212 
Ala. 418, 102 S 903. 
18 U. S.—Roberts v. Tennessee 


Been etc., Co., 255 Fed. 469, 166 CCA 
Oo. 

Cal.—Phillips v. Hobbs-Parsons 
Co.,, 67 Cal. A; -199)-227 P 622: 


Iowa.—Gipe v. Lynch, 155 Iowa 
627. 186 NW 714. 

Md.—Baltimore v. Lobe, 90 Md. 
310, 45 A 192. 

Mo.—White v. United R. Cos., 250 


Mo. 476, 157 SW 593: Seeber v. Han- 
nibal, (A.) 288 SW 974. 

S. C.—Cole v. Blue Ridge R. Co., 
75 S. C. 156, 55 SH 126. 

Tex.—Missouri, ete., R. Co. v. Ly- 
ons, (Civ. A.) 53 SW 96. 

[a] Instructions held correct: (1) 
Caused or directly contributed to 
injury. Seeber v. Hannibal, (Mo. A.) 
288 SW 974. (2) “Directly.”  Mis- 
souri, etc., R. Co. v. Lyons, (Tex. Civ. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the word ‘‘proximate’’ made erroneous by the use 
with it of other terms in harmony therewith.® The 
court must also distinguish between negligence which 
may have caused the injury and negligence which 
may have contributed to it.2° It has been held error 
to instruct that plaintiff’s negligence to prevent a re- 
covery must have contributed materially to his in- 
jury ;*? or that it ‘‘caused,’’2? or was the sole proxi- 
mate cause** or ‘‘the’’ proximate cause of, the in- 
jury,** unless it appears from the charge that the 
term ‘‘the proximate cause’’*5 or ‘‘the sole proxi- 
mate cause’’ was used to mean ‘‘a proximate cause”’ 
contributing with defendant’s negligence to cause 
the injury ;?° or that it ‘‘proximately caused’’ in- 
stead of proximately contributed to the injury;?7 
or that it ‘‘essentially contributed to produce the 
injury ;’’** or that it ‘‘may’’ have contributed to the 
injury ;°° or that it should have been the ‘‘approxi- 
mate’’ cause of the injury.2° Some courts have held 
that an instruction defining ‘‘proximately contribut- 
ing’’ as contributing ‘‘in any degree’’ to the injury 
is correct,*! while other courts hold. that ‘‘eon- 
tributing in the slightest degree’’ is not the equiva- 
lent of ‘‘proximately contributing.’’®2 There is 
authority for holding ‘‘sole proximate’’ cause the 
correct form in defining ‘‘contributory negli- 
gence.’’88 

A.) 53 SW 96. (3) “If the plaintiff 
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129 Mo. 405, 31 SW 885. 
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Requests for instructions** which do not properly 
present to the jury the question of plaintiff’s negli- 
gence proximately contributing to his injury are 
properly refused.3> 
_ [§ 933] d. Imputed Negligence. Where, under the 
issues raised by the pleading and proof, the doe- 
trine of imputed negligence becomes operative,®® 
an instruction on imputed negligence is proper,?? but 
not where it appears that this doctrine could not be 
invoked.** Where there is evidence tending to show 
the existence or nonexistence of a joint enterprise 
or agency between plaintiff and another whose negli- 
gence would be imputable to him if the relationship 
were established,®® the court properly charges the 
jury to return a verdict for defendant if they find 
the existence of the relationship and the other’s 
negligence,*® but that negligence of the third per- 
son cannot be imputed to plaintiff if they find that 
the relationship did not exist.41_ Where there is evi- 
dence of the existence of the relationship, it is error 
to instruct the jury on the basis of an absence of 
such evidence.*2 But where there is no evidence of 
relationship upon which to base the imputed negli- 
gence, the court should so instruct the jury,*® and 
a request*4 for an instruction on imputed negligence 
is properly refused.*® An instruction that plaintiff 
may recover if injured without his fault by the con- 
gravation. Merklinger v, Lambert, 


was guilty of negligence which di- 
rectly contributed to cause the acci- 
dent.”” Baltimore v. Lobe, 90 Md. 
310, 315, 45 A 192. (4) Omitting “di- 
rectly” before “contributed to cause 
his injuries.” White v. United R. 
Cos., 250 Mo. 476, 157 SW 593. (5) 
That “helps to bring about the in- 
jury.” Roberts v. Tennessee Coal, 
etc., Co., 255 Fed. 469, 166 CCA 545. 
(6) That, if plaintiff contributed to 
the injury as the immediate cause of 
it, then he could not recover. Cole 
v. Blue Ridge R. Co., 75 S. C. 156, 
55 SE 126. (7) That plaintiff could 
not recover if an accident happened 
through the negligence of both him- 
self and defendant. Gipe v. Lynch, 
155 Iowa 627, 1386 NW 714. (8) 
“Want of ordinary care which, op- 
erating concurrently with the negli- 
gence of the defendant, contributes 
proximately to plaintiff's injuries.” 
Phillips v. Hobbs-Parsons Co., 67 Cal. 
As 199, 209, 227%. P 622. 

19. Olsen v. Standard Oil Co., 188 
Cal, 20, 204. P'.393;' Ft. Worth, etc., 
R,. Co,i v- -Lovett (Tex. Civ. A’) 243 
SW 519. 

[a] “Direct and proximate.”—Ol- 
sen v. Standard Oil Co., 188 Cal. 20, 
204 P 393. 

[b] ‘“Proximate cause, and but for 
which the injury would not have 
occurred.”—F't. Worth, etc., R. Co. v. 
Lovett, (Tex. Civ. A.) 243 SW. 519. 

20. MckKeller v. Monitor Tp., 78 
Mich. 485, 44 NW 412. 

21. U. S.—Inland, etc. Coasting 
@or v.'Tolson, “139 U.S. 551) 11° SCt 
6b.) oD) lu, ed: 3-27 0° 

Cal.—Straten v. 52 Cal. 
A, 98,197 P 540. 

Iowa.—Banning v. Chicago, etc., R. 
Co., 89 Iowa 74, 56 NW 277. 

Pa.—Oil City Fuel Supply Co. v. 
Boundy, 122 Pa. 449, 15 A 865; Mon- 
ongahela City _v. Fischer, 111 Pa. 9, 
2 A 87, 56 AmR 241, 

Vt.—La Flam v. Missisquoi Pulp 
Go TE Vite 125, '52-A" 526: ; 

22. Hunt v. Chicago, etc, R. Co., 
95 Nebr. 746, 146 NW 986. 

23. Ala.—Boyette v. Bradley, 211 
Ala. 370, 100 S 647; Crescent Motor 
Co. v. Stone, 208 Ala. 137, 94 S 78. 

Ky.—Louisville, etc, R. Co. Vv. 
@lark,!) 105° Ky. 571, 49) SwWe'323, °20 
KyL 1375; Avery v. Meek, 14 KyL 
814 


Mich.—Williams vy. Edmunds, 75 
Mich. 92, 42 NW 534. 
Mo,.—Payne v. Chicago, .etc., R. Co., 


Spencer, 


‘the proximate cause.”—An 


Tex.—Missouri, etc., R. Co. v. Rob- 
ertson, (Civ. A.) 189 SW 284; Gulf, 
Cte. Oe ‘Cov ve ewoya, HCCive AsS)~ 15 
SW 721; Citizens’ R. Co. v. Creasy, 
(Civ. A.) 27 SW 945, 

[a] “Plaintiff's negligence was 
I instruc- 
tion to find for defendant if plain- 
tiff's negligence contributed to, and 
was the proximate cause of, the in- 
jury does not require plaintiff’s negli- 
gence to be the sole cause of the 
injury to preclude defendant’s: lia- 
bility, and is not erroneous. Citizens’ 

t, COmeVirr Greasy, *(bex 7 Cive (AL 27 
Sw 945. 

24. Towberman v. Des Moines City 
R. Co., 202 Iowa 1299, 211 NW 854. 

Sho Katz ye 1 rE ButlerCo: 4 (eal. 
A.) 254 P 679; Otter Creek Coal Co. 
v. Archer, 64 Ind. A. 381, 115 NE 952. 

26. National Mach. Co. v. Towne, 
YO OMEGA. 225. 

27. Fail v. Gulf States Steel Co., 
205—Ala. 148, 87 S 612. ’ 

28. Merrill v. Sheffield Co., 169 
Ala. 242, 53 S 219. 

29. Dowd v. Atlas Taxicab, etc., 
Coz '69):Cal’-A.; 9,230" P3958" 

30. Vollmer y. Fairbanks, 146 Wis. 
630, 182 NW 542. 

31. Winfrey v. Missouri, etc., R. 
Co., 194 Fed. 808, 114 CCA 218; Bird 
v. Hart-Parr Co., 165 Iowa 542, 146 


NW 74. 

32. McCaa v. Thomas, 207 Ala. 
211, 92 S 414. 

33. Daly v. New Staunton Coal 
Co., 203 Ill. A. 164 [aff 280 Ill. 175, 
117 NE 413]. 

34. See generally Trial [388 Cyc 


1690 et seq]. 

35. Central of Georgia R. Co. v. 
Stephenson, 189 Ala. 5538, 66 S 495; 
Merklinger v. Lambert, 76 N. J. L. 
806, 72 A 119; Turbyfill v. Atlanta, 
ete), RCo... 83'S. 'C. 325565 SE 278. 

[a] Invading province of jury.— 
Turbyfill v. Atlanta, etc., R. Co., 838 
S.. C.- 825, 65- SH 278: 

[b] Misleading.—That, if plain- 
tiff's injury was caused by his own 
negligence and that of defendant, 
plaintiff cannot, recover, and _ that, 
where injuries result from concur- 
rent negligence, no recovery for dam- 
ages can be had by either party. 
Central of Georgia R. Co. v. Stephen- 
son, 189 Ala. 553, 66 S 495. 

[c] Not applicable to evidence.— 
That the negligence of plaintiff must 
have contributed to the occurrence of 
the injury and not merely to its ag- 


TO3Ne iJ Tua 806). 72) Au 119, 

36. See supra § 718. 

37. Hiatt v. St. Louis-San Fran- 
cisco R. Co., 308 Mo. 77, 271. SW 806; 
Langley v. Southern R. Co., 113 S. C. 


45, 101 SE 286. 
38 Gregg v. Clapham, 6 Oh, A. 
363," 27 @: -C. A, 17; Howisianay R., 


ete.,: Co. -v.. Cotton; (Téx:- Civ. 2A, )-1 
SW.(24) .393; Ft. Worth, etc.) R:-Co. 
We es a (Tex. Civ. A.) 151 SW 


39. See supra § 846. 
40. Rawie v. Chicago, etc., R. Co., 
310 Mo. 72, 274 SW 1031; Langley 


v. Southern R. Co., 113 S.-C. 45, 101 
SE 286; Jensen v. Chicago, etce., R. 
Co., 188 Wash. 208,-233 P 635. 

41. Ala.—Louisville, ete., R.»Co. 
v. Calvert, 170 Ala. 565, 54.S 184. : 

Ark.—Itzkowitz v. Ruebel, 158 Ark, 
454, 250° SW’ .635.-" ~ 

Cal.—Renowden v. Pacific Electric 
RiiCorsT3eCalts AY eae 23ere at so. 

Conn.—Sullivan y. Krivitsky, 100 
Conn. 508, 123 A 847; Weidlich v. 
New York, etc., R. Co., 93 Conn. 4388, 
106 A 323. 

Ga.—Fuller y. Mills, 36 Ga. A. 357, 
136 SE 807. 

Tll—Posch vy. Chicago, ete., R. Co., 
221 Tll. A. 241; Deheave v. Hines, 217 
THA 42.7. 

Mass.—Bullard v. Boston El. R. Co., 
226 Mass. 262, 115 NE 294. 
joie i, v. Wells, (A.) 264 SW 

9. 

'N. J.—Lange v. New York, etc., R. 
Co., 89 N.. J. L:.604,99 A 346. 

Ss. C—Brogdon v. Northwestern R. 
Co.. 141 S. C. 238..1389 SEH 459; Neely 
v.' Carolina, ete., R. Co., 1238 S.C, 449, 
117 SE 55; Clark v. Columbia R., ete., 
Co.g Li S26. A eT O8s Sibndcn se 

Va.—Williams v. Lynchburg Tract., 
etc.. Co.. 142 Va. 425, 128 SE 732. 

42. Klande v. Great Northern R. 
Co., 163 Minn, 123, 203 NW 773. 

43. Cal.—Renowden v. Pacific Hlec- 
tric R. Co., 73 Cal, A.°383, 238 P 785. 

Ga.—Holloway v. Milledgeville, 35 
Ga. A., 87, 1382 SE 106. 

Towa.—Rudd vy. Jackson, 207 NW 
342. 

N. J.—Lange v. New York, etc., R. 
Co., 89 N. J. la. 604, 99 A 346. 

Okl.—Hasty v. Pittsburg County 
R. Co., 112 Okl. 144, 240 P 1056. 

44. See generally Trial [38 Cyc 
1690 et seq]. 

45. Cincinnati v. Robinson, 18 Oh. 
A. 145; Gulf, ete., R. Co. v. Slater, 22 
Tex. Civ. A. 583, 56 SW 216. 
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curring negligence of defendant and a third person, 
disregarding the question of imputed negligence, 1s 
proper in the absence of evidence of relationship 
upon which imputed negligence is based ;*° improper 
if such evidence exists.47 If an instruction on im- 
puted negligence is in the form of an instruction 
on defendant’s liability or plaintiff’s right to re- 
cover, it is error for the court to charge irrespec- 
tive of defendant’s negligence,*® or of his negligent 
act being the proximate cause of plaintiff’s injury,*® 
or of the fact that, if the third person’s negligence 
‘contributed in the least degree,’’ then the finding 
should be for defendant.°° Nor in such case will 
the fact that the instruction correctly defines and 
limits the doctrine of imputed negligence excuse the 
failure to charge on the doctrine of last clear 
chance where the evidence calls for an. instruction 
on that point.5! Conversely, an instruction that the 
negligence of the third person, even if established, 
would not of itself relieve defendant from liability, 
even though the jury believe defendant negligent 
and plaintiff free from negligence, is correct.°? A 
requested instruction assuming imputed negligence 
is properly refused where it is not conclusively es- 
tablished.°? 

Imputation to child. In jurisdictions where the 
negligence of a parent or guardian cannot be im- 
puted to an infant child,®* the court properly so 
instructs the jury where the evidence raises that 


. 46 Sullivan v. Krivitsky, 100 
Conn. 508, 123 A 847. 
47. Terre Haute, etce., Tract. Co.| showing that she acted 
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her discretion, a child of that age 
being non sui juris and the evidence 
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issue,®* and an instruction leading the jury to infer 
that negligence may be imputed is error.°® In juris- 
dictions where a parent’s negligence is imputed to 
the child,®>” instructions on that issue when raised 
must be applicable to the pleading and evidence,*® 
and must be in a form not to mislead®® or invade 
the province of the jury.®° 

[§ 934] e. Comparative Negligence®\—(1) Neces- 
sity of Presenting Issue. Where the doctrine of 
comparative negligence is not recognized,®? an in- 
struction thereon is not proper.®*? But in jurisdic- 
tions where it is in force in some form by statute,** 
an instruction thereon is proper,®* if supported by 
the pleading and evidence.®® It should not be given 
where the doctrine of comparative negligence does 
not enter into plaintiff’s theory of his case,*? or 
where defendant does not rely in his answer on a 
partial defense but charges that plaintiff’s negli- 
gence was the proximate cause of the injury.°* And 
in jurisdictions where contributory negligence is a 
defense,®® it should not be given where contributory 
negligence is not pleaded.*® Nor should it be given 
where there is no evidence of ordinary care on the 
part of plaintiff.71. Where the doctrine is in issue, 
it cannot be ignored,’? nor a request for an instruc- 
tion presenting it refused;** but it is not necessary 
that it should be stated in the instruction relating 
merely to the measure of damages, if it is given 
elsewhere in the charge.’* It has been held, however, 


Co., 155 Wis. 99, 148 NW 1070; Tid- 
marsh v. Chicago, etc., R. Co., 149 


in a way] Wis. 590, 136 NW 337 (both recog- 


‘v. Phillips, 191 Ind. 374, 132 NE 
740. 

48. Gulf, etc., R. Co. v. Loyd, (Tex. 
Civ. A.) 175 SW 721. 

49. Gulf, etc., R. Co. vy. Loyd, su- 
pra. 

50. Howard'v. Scarritt Est. Co., 
267 Mo. 398, 184 SW 1144. 

51." United R., etc., Co. v. Carneal, 
110, Md. 221,72. A 771. 

52. Vanek v. Chicago City R. Co., 
210 Ill, A. 148. 

53. Chicago, etc., R. Co. v. Lake 
County Sav., etc., Co., 186 Ind. 358, 
114 NE 4654. 

- 54 See supra § 577. 


55. Collinson v. Cutter, 186 Iowa 


276, 170 NW 420; Kelley v. Texas, 
ray, Rm. Cone Chex... Cly.) A.) 2149: ySw. 


56. Williams v. Lynchburg Tract., 
etc., Co., 142 Va. 425, 128 SE 732. 

57. See supra § 576. 

58, Miles v. St. Louis, etc., R. Co., 
90 Ark. 485,-119 SW 8387; Chicago, 
etc., R. Co. v. Hininger, 114 Ill. 79, 29 
NE 196; Carr v. Merchants’ Union 
a Co., 91 App. Div, 162, 86 NYS 

[a] Held not applicable: (1) 
‘Submitting the imputation of a moth- 
er’s contributory negligence to her 
child where it appears that the child 
at the time of the accident was three 
and one-half years old. Miles v, St. 
Louis, ete.,.R.,Co., 90 Ark. 485, 119 
SW 837. (2) That, if the jury be- 
lieve that plaintiff was of such ten- 
der age and so immature that the 
requisite capacity to exercise proper 
care was wanting, then the law will 
not impute negligence to him, where 
the evidence showed that he was old 
enough to attend school in a large 
city at a considerable distance from 
his home and to go and return by 
himself. Chicago, etc., R. Co. v. Ein- 
inger, 114.111. 79,.29. NH 196. (8). 
That a mother’s negligence in leaving 
her child two. years and two months 
old on the sidewalk in the care of 
her four-year-old sister while she 
went into the house is immaterial if 
the jury find that the child, while 
crossing the street, exercised the de- 
gree of care required of a person of 


which would have been negligent as 
matter of law if she had been an 


adult. Carr v. Merchants’ Union 
ise Co., 91 App. Div. 162,86: NYS 
59. Perryman vy. Chicago City R. 


Co., 242 Ill. 269, 89 NE 980. 

60. Washington, etc., Electric R. 
Co. v. State, (Md.) 137 A 484. 

[a] Held invading province of 
jury.—Assuming the failure of the 
parent to take reasonable care of 
the child without taking into ac- 
count all the circumstances shown 
by the evidence. Washington, etc., 
Hae Seat R. Co, v. State, (Md.) 137 A 

61. 


Comparative negligence see 
supra §§ 595-598. 
62. See supra § 595. 
63. St. Louis, etc., R. Co. v. Stev- 


ens, 3 Kan. A, 176, 43 P 434; Gourley 
v. Oklahoma City, 104 Okl. 210, 230 
P 923; Von Keller v. Ream, 938 Okl, 
179, 220 P 330; Hast Tennessee, etc., 
R. Co. v. Hull, 88 Tenn. 33, 12 SW 


‘419; Missouri, ete., R. Co, v. Rodgers, 


89 Tex. 675, 36 SW 243 [rev (Civ. 
A.) 35: SW,.412]; Gulf, etc.,.R., Co, v. 
Buford, (2 Tex, Civ. A. 115; \21 SW. 


272. 

64. See supra §§ 596-598. 

Ark.—St. Louis-San Francisco 

R. Co. v.. Miller,. 173 Ark, 597, 292 
SW 986; McCarty v. Nelson, 129 Ark. 
280. 195 SW 689. 

Cal.—Humphfres v. Western Pac. 
R. Co., 1738, Cal. 428, 160 P 415. 

Ga.—Augusta-Aiken R., etc., Corp. 
y. Bundesbays 27 Ga, A. 657, 109 SE 

Mich.—Sonsmith v. Pere Marquette 
RR. Co., \ L738. Mich. 5%j2 1338. NW B47 
[reh den 175 Mich. 675, 141 NW 1091] 
(recognizing rule). 


Mo.—Lafever v. Pryor, (A.) 218] 
SW 970. 

Nebr.—Mares_ v. Chaloupka, 110 
Nebr. 199, 192 NW 397. 

Pa.—Waina v, Pennsylvania Co., 
251 Pa. 218, 96 A 461. 

Tex.—Pecos, etc., R. Co..v. Wel- 


shimer, (Civ. A.) 170 SW 263. 
Wash.—Lindblom v. Hazel Mill Co., | 
91 Wash. 333, 157 P 998. 
R. | 


Wis.—Panoff v. Chicago, etc., 


nizing rule). 

[a] Formerly in fMllinois, when 
the doctrine was in force (see supra 
§ 595) this was the rule, Ohio, ete., 
Ri: Cory Vv... Porters 92,21 6437. 

Employers’ liability acts see Mas- 
ter and Servant §§ 1030, 1034-1036. 

66. Augusta-Aiken R., etc., Corp. v. 
Burdashaw, 27 Ga. A. 657, 109 SE 
530; Cholerton v. Detroit, ete., R. Co., 
199 Mich. 647, 165 NW 606. 

[a] Not in issue.—Where the doc- 
trine is not put in issue by either 
plaintiff's or defendant’s pleadings 
or evidence, the court correctly re- 
fuses a request to instruct thereon. 
Cholerton v. Detroit, etc., R. Co., 199 
Mich. 647, 165 NW 606. 

67. Warfield v. Sanburn, 9 Ga. A. 
321, 71 SE 703. 

6a. ‘Consolidated Arizona Smelt- 
ing Co. v. Gonzales, 21 Ariz. 628, 193 
P 304, 

69. See supra §§ 755, 756. 

70. Social Circle Cotton Mill Co. v. 
Ransom, 23 Ga. A. 605, 99 SE 238. 


71. Chicago, etc., R. Co. v.. White, 
26 Ill. A. 586. 
72. Bradley v. Vandalia R. Co., 


207 Ill, A. 592; Lincoln v. Pryor, 199 
Til, A. 228; Davenport v. Intermoun- 
tain R., ete, Co. 108 Nebr.» 387,.187 
NW 905: Davis v. Southern R. Co., 
175 N. C. 648, 96 SE 41 [motion to 


recall mandate den 176 N. C. 186, 
96 SE 9451; Raftery v. Pittsburgh, 
tS R. Co., 284). Pa.:, 655; 1824 A 


73. Wadley v. Dooly, 138 Ga. 275, 
75 SE 153; Lamon vy. Perry, 33 Ga. A. 
248, 125 SE 907; Central of Georgia 
R. Co. Vv. Burton, 33 Ga. A. 199, 125 
St 868; Tennessee, ete, R. Co v. 
Neely, 27 Ga. A. 491, 108 SE 629; 
Central of Georgia R. Co. v. ‘McKey, 
13 Ga. A. 477, 79 SE 378; Johnson v, 
Payne, 109 Nebr. 5381, 191 NW 696; 
O'Neill v. Brie R. Co., 182 App, Div. 
729, 169 NYS 1008. 

74 Central of Georgia R. Co. v. 
Gill, 136 Ga. 240, 71 SE 166; Pennsyl- 
vania Co. v. Marshall, 119 Ill. 399, 10 
NE 220; Chicago, etc, R. Co. v, 
Dowd, 115 Ill. 659, 4 NE 368; Hender- 
son v. Heman Constr, Co., 198 Mo. A. 
423, 199 SW-1045 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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>. 


‘that an instruction on comparative negligence, al- 
though correct in form and substance, should not be 
given where the evidence is such that instructions 
on comparative negligence in addition to those on 
negligence and contributory negligence might con- 


fuse the jury.”® 


[§ 935] (2) Form and Sufficiency—(a) In Gen- 
In the Illinois cases when the doctrine was 


eral. 
in force independently of statute,7® 


both elements, the slight negligence of plaintiff and 
the gross negligence or willful acts of defendant, 
must be embraced in the instruction;"’ and that an 
instruction leaving the jury at liberty to find for 
plaintiff, even if he was guilty of great negligence, 
provided defendant was guilty of greater negligence, 
The court must refer to the element 
of comparison of the negligence of plaintiff with 
that of defendant,’® and must qualify its instruction 
by the additional statement that plaintiff must have 
been in the exercise of ordinary care.®° 

[§ 936] (b) Under Comparative Negligence Stat- 
Under statutes permitting a plaintiff guilty 
of slight negligence to recover against a defendant 
guilty of gross negligence,®+ an instruction stating 
the basis of comparison, slight and gross, in the 


is erroneous.”8 


utes. 


75. Aitonen y. Morse, 136 Wash. 
369, 240 P 14. 

76. See supra § 595. 

77. Lake Shore, ete, R. Co. v. 
Johnsen, 135 Ill. 641, 26 NE 510; 


Chicago, etc., R. Co. v. Harwood, 90 
Tll. 425; Illinois Cent. R. Co. v. Cra- 
in, 71 Ill. 177; Willard v. Swanson, 
2 T.*A, 424 [afe 126 Ill. 381, 18 NE 
548]; Wabash, etc., R. Co. v. Moran, 
13 Til, A, 723 Union Rietegs Coo Va 
Kallaher, 12 Bs WA 400; j Chicago, etc., 
R. Co, v._Avery, 8 [1l. 133. 

[a] ‘Want of oriinary care’? used 
in such an instruction is not equiva- 
lent to the term “gross negligence.” 
Chicago, etc., R. Co. v. Avery, 8 Ill 


A, 133. 

[b] “Some” negligence. — While 
the word “some” is not as good as 
the word “slight,” its use is not 

Willard v. Swanson, 22 


erroneous. 
Ul, A. 424. 

[ec] Where defendant guilty of 
ordinary negligence.—An instruction 
permitting plaintiff, although guilty 
of slight negligence, to recover, if 
defendant is shown to be guilty of 
only ordinary negligence, is errone- 


ous. Wabash, etc., R. Co. v. Moran, 
Ate CUAL ts 
Repudiation of the doctrine of 


comparative negligence in [Illinois 
see supra § 595. 

78. Indianapolis, ete, R. Co. v. 
Evans, 88 Ill. 63: Joliet v. Seward, 
86 Ill. 402, 29 AmR 35; Illinois Cent. 
R. Co. v. Maffit, 67 Ill. 431; Chicago, 
ete, RK. Co.. v.. Van. Patten, 64. Ill. 
510. 

[a] Instructions held erroneous.— 
(1) Even if plaintiff was guilty of 
negligence, this fact will not prevent 
recovery, if defendant’s negligence 
‘was so much greater than plaintiff’s 
as clearly to preponderate and out- 
weigh it. Joliet v. Seward, 86 Ill. 
402, 29 AmR 35. (2) Plaintiff may 
recover, unless his negligence, con- 
tributing to the injury, was equal to, 
or greater than, that of defendant. 


Indianapolis, etc., R. Co. v. Evans, 
88 Till. 63. 
79. Chicago, etce., R. Co. v.. Mur- 


ray, 62 Ill. 326; Chicago, etc., R: Co. 
v. Mason, 27 Ill., A. 450; Union Stock 
Yards, etc., Co. v.. Monaghan, 13 Ill. 
A. 148; Moody v. Peterson, 11 Ill. A. 


180. 
80. Toledo, ete. R. Co. v. Cline, 
135 Ill. 41, 25 NE 846; Chicago, etc., 


Recor Vs ‘Dunleavy, 129 Il. 1325-22 
NE 15; Willard v.:Swansen, 126 Ill. 
381, 18 NE 548; Chicago, etc., R. Co. 
v. ‘Warner, 12sec Ss, 14 NE 206 
{aff 22 Ill. A. 462]; Illinois Cent. R. 
Co. v. Ashline, 56 Ill. A. 475; Union. 


NEGLIGENCE 


it was held that 


duce the injury 


Stock Yards, 
13 Ill. A. 148. 

[a] Assumption of fact.—An in- 
struction assuming that plaintiff ex- 
ercised ordinary care is erroneous. 
Toledo, etc., R. Co. vy. Cline, 135 I11. 
41, 25 NE 846. 

[b] Request covered by other in- 
struction.—The refusal to instruct 
the jury that if both parties were 
guilty of gross negligence plaintiff 
could not recover is not prejudicial 
error, where the duty of plaintiff to 
use ordinary care is fully stated in 
the instruction given. Chicago, etc., 
R. Co. v. Dunleavy, 129 Ill, 132, 22 
NE 15. \ 

81. See supra § 597. 

82. Humphfres v. Western Pac. R. 
Co., 173 Cal. 428, 160 P 415; Gibson v. 
Kelkenney, 112 Nebr. 524, 199 NW 
838; McMullen v, Nash Sales Co., 112 
Nebr. 371, 199 NW 721; Reeves Bros. 
Co. y. Cochli, 6 Oh. A. 32; Lindblom 
eee Mill Co., 91 Wash. 333, 157 P 


[a] Held misleading: (1) Per- 
mitting recovery if defendant 
guilty of gross negligence as com- 
pared with negligence of plaintiff. 
McMullen y. Nash Sales Co., 112 
Nebr. 371, 199 -NW 721. (2) Permit- 
ting recovery, unless plaintiff is 
guilty of gross negligence. Gibson 


ete., Co. v. Monaghan, 


v. Kelkenney, 112 Nebr. 524, 199 NW]. 


838. 

{b] Held not misleading.—Stating 
the basis of comparison correctly 
but further charging that plaintiff 
was not required to show that he was 
exercising extraordinary care if he 
did show that he was in the exercise 
of ordinary care. Lindblom v. Hazel 
Mart Cole Gl Wash 1838; elbts:.B 

83. See statutory provisons. 

84. Rustan v. Southern Alaska 
Canning Co., 119 Wash. 350, 205 P 
369. 

85. Bauer, 
Roofing Co., 
59, 


etc., Co, v. National 
107 Nebr. 831, 187 NW 


Approved form.—‘If, on the 
trial of an action ‘brought to re- 
cover damages for injuries to a per- 
son or to his property caused by the 
negligence of another,’ plaintiff is 
found to be guilty of negligence di- 
rectly contributing to the injury 
‘complained of, he cannot recover, 
even though defendant was negli- 
gent, unless the contributory negli- 
gence of plaintiff was slight and the 
negligence of defendant was gross in 
scomparison therewith; and. if, in 
_comparing the negligence of. the. par- 
ties, the contributory negligence of 


terms of the statute is correct.®? 
ute further provides that plaintiff’s slight negli- 
gence shall operate merely to diminish the damages,®? 
the court must include this provision of the statute 
in its instruction,’ and an instruction which so 
states the law is correct,®> even though it does not 
give the jury a standard for diminishing the dam- 
ages,®° unless the statute itself provides a standard 
necessitating an instruction as to its terms.®? 
the statute permitting recovery if the negligence of 
defendant contributed in a greater degree to pro- 


is. 
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Where the stat- 


Under 


than the negligence of plaintiff,3§ 


the law should be submitted to the jury in terms of - 
care or fault rather than in terms of degrees of neg- 

ligence,°® and basing the right of recovery upon a 

comparison of whose negligence contributed to the 

injury in the greater degree rather than upon a com- 

parison of the negligence of plaintiff and defend- 

ant.°° An instruction that the jury should determine 

. whose fault was the greater contributing cause of 

the injury, .that of plaintiff or of defendant and 

allowing recovery only when defendant’s is greater, 

sufficiently presents the law.% 
instruction which makes no reference to the statu- 
tory rule is properly refused.%? 


A request for an 


the plaintiff is found to exceed in 
any, degree that which, under the 
circumstances, amounts to. slight 
negligence, or if the negligence of de- 
fendant falls in any degree short of 
gross negligence under the circum- 
stances, the contributory negligence 
of plaintiff, however slight, will de- 
feat a recovery. And even when 
plaintiff has established his right to 
recover under this rule, it is the duty 
of the jury to deduct from the 
amount of damage sustained such 
amount as his contributory negli- 
gence, if any, bears to the whole 
amount of damage.” Bauer, etc., Co. 
v. National Roofing Co., 107 Nebr. 
831, 832, 187 NW 59. 

86. Humphfres v. Western Pac. R. 
Co., 173 Cal. 428, 160 P 415. 

87. See infra § 937 note 98. 


88. See supra § 597. 

89. Sonsmith v. Pere Marquette 
R...Co., 173 Mich: -57,.138 NW 2347 
ye den 175 Mich, 675, 141 NW 


90. Tidmarsh vy. Chicago, ete, R. 
Co., 149 Wis. 590, 1386 NW 387. 

91. St. Louis-San Francisco R. 
Co. v. Kirkpatrick, 155 Ark. 632, 245 
SW 35; American Bauxite Co.. v. Tu- 
dor, 148 Ark. 500, 230 SW 558; Panoff 
Vv. Chicago, ete., R. Co; 155: GWasie 998 
143 NW 1070. 

[a] Held sufficient: (1) That the 
jury should determine whose fault 
was the greater contributing cause 
of the injury—that of plaintiff or 
of defendant. Panoff vy. Chicago, etc., 
R:. Co. 9165) Wis.) 99, 143 IN W.. LOO: 
(2) That plaintiff's negligence would 
not defeat a recovery for injuries re- 
ceived in his employment if defend- 
ant’s negligence was of a greater de- 
gree than his own, in which event the 
jury would diminish the amount of 
damages, if any, in proportion to the 
amount of negligence attributable to 
plaintiff, if any, followed by an in- 
struction on the elements of damage; 
which told the jury the matters they 
should consider in computing the 
damage, which sum was to be re- 
duced, as stated in the former in- 
struction, not objectionable as failing 
to require the jury to consider plain- 
tiff's contributory negligence. Ameri- 
can Bauxite Co. v. Tudor, 148 Ark. 
500, 280 SW 558. 

[b] Held erroneous. — Allowing 
plaintiff to recover, unless his negli- 
gence was greater than defendant’s. 
St. Louis-San. Francisco R. Co. v. 
Ly agchohs eaiae 155 Ark. 632, 245 SW 
3 


92. McCarty v. Nelson, 129 Ark.. 
280, 195 SW 689, ! f 
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[§ 937] (c) Under Statute Diminishing Amount 
of Recovery. Under statutes merely diminishing the 
amount of recovery,®* the court must state the statu- 
tory rule completely,®* applying it to the facts,®* and 
in terms which will convey to the jury the meaning 
Where the statute also specifies. 
a method of proportioning the damages,®’ the court 
should instruct as to the standard set up by the 
statute,°® and not leave it to the jury to make their 
own standards in accordance with their conception 
of what was reasonable;°® but it is not necessary 
that the court should require from the jury special 
findings as to the total amount of damages and the 
In Georgia, where the 
statute contains a further provision denying plain- 
tiff recovery if he could have avoided the injury 
by ordinary care and did not do so,? the court must 
explain the rule and its modification, and not charge 
merely in the words of the statute;* and where the. 
court, after charging the tule correctly, later gives 


of the statute.®® 


amount of the diminution.! 


93. See supra § 598. 

94. .U. S.—Pennsylvania Co. v 
Sheeley, 221 Fed. 901, 187 CCA 471. 

Ala,— Atlantic Coast Line R. Co. v. 
Jeffcoat, 214 Ala. 317, 107 S 456 [cer- 
tiorari den 271 U. S. 688 mem, 46 SCt 
639 mem, 70 L. ed. 1152 mem]. 

Ark.—Missouri Pac. R. Co. v. Bode, 
168 Ark. 157, 269 SW 361; Central 
Coal, ete., Co. v: Barnes, 149 Ark, 533, 
233 SW 683. 

Ga.—Western, ete., R. Co. v. Davis, 
139 Ga. 493, 77 SH 576; Simon v. 
Simmons, 386 Ga. A. 518, 137 SE 
282. 

Ill.—Pennsylvania R. Co. vy. Gavin, 
234 Ill. A. 28. 

TIowa.—Potier v. Winifred Coal Co., 
192: Iowa 1280, 184 NW 739. 

Ky.—Louisville, ete., R. Co. v. Hol- 
loway, 168 Ky. 262, 181 SW 1126 [aff 
re UW. $1525, 38 SCt: 379; .62_ Ly ‘edi 
867]. 

Miss.—Illinois Cent. R. Co. Vv. 
Nixon, 109 Miss. 308, 68 S 466. 

Mo.--Blankenbaker v.. St. Louis, 
ete., R. Co., 187 SW 840; Childeris v. 
Northern Pac. R. Co., (A.) 218 SW 


441. 

N. C.—Bass v. coe RCo. £383 
N. C. 444, 111 SE 8 

Okl.—Schaff Vv. Mi ererty, 112 Okl. 
124, 239 P 922. 

Or.—Askatin v. McInnis, etc., Co., 
6%, OF.°320,' 1385" 322. 

S. C.—Williams v. Charleston, etc., 
em: Cor, "124d. S$) ©) 23) 113° ‘SB 300. 

Tex.—Lancaster v. Jarrett, (Civ. 
A.) 258 SW 271; Hines v. Collins, 
(Civ. A.) 227 SW 332; Southern Pac. 
Co. v. Eckenfels, (Civ. A.) 197 SW 
1008; St. Louis, ete, R. Co: v. Ver- 
non, (Civ. A.) 161 SW 84; Gregory 
Wer ecos;” ete.) oR.’ Co.>" (Civ. A.) Wb5 
Sw 648. 

Va.—Washington, etc., R. Co. v. 
Warner, 124 Va. 452, 97 SE 799. 

Wash.—Baird v. Northern Pac. R. 
OR A Wash. 384, 170 P 1016, 173 


Wis.—Panoff v. Chicago, etc., R. 
Co., 155 Wis. 99, 148 NW 1070. 

[a] Held sufficient: (1) If plain- 
tiff’s negligence and defendant’s neg- 
ligence were concurrent proximate 
causes of the injuries, plaintiff's 
damages should be diminished pro- 
portionately to the amount of negli- 
gence attributable to him. St. Louis, 
etc:, Ri: Co. ve Vernon, .CTex.. Civ. A.) 
161 SW 84. (2) That contributory 
negligence could be considered only 
on the question of damages. Aska- 
tin v. McInnis, etc., Co., 67 Or. 320; 
135 P 322. (8) That, even. though 
defendant was negligent, if deceased 
was also negligent and the injury 
would not have occurred but for his 
contributory negligence, yet this con- 
tributory negligence would not bar 
or prevent a recovery by plaintiff, 
but that in such event the damages, 


‘struction that recovery 


NEGLIGENCE 


if any, should be diminished by the 
jury in proportion to the amount of 
negligence, if any, attributable to de- 
ceased by reason thereof, so that 
plaintiff would not recover full dam- 
ages, but only a proportional part, 
bearing the same relation to the full 
amount as the negligence attributa- 
ble to defendant bore to the entire 
negligence attributable to both de- 
ceased and defendant. Louisville, 
etc., R: Co. v. Holloway, 168 Ky. 262, 
181 SW 1126 [aff 246 U. S. 525, 38 
SCt 379, 62 L. ed. 867). (4) That 
plaintiff can recover only a dimin- 
ished sum bearing the same relation 
to the full damages that the negli- 
gence of the carrier bears to the neg- 


ligence attributable to both. Blank- 
enbaker v. St. Louis; etc, R. Co., 
(Mo.) 187 SW 840. 

{b] Hela erroneous. — That, if 


plaintiff's negligence, concurring with 
any negligence of defendant, caused 
the injury, the jury should find for 
defendant. Gregory v. Pecos, etc., 
R. Co., (Tex. Civ. A.) 155 SW 648. 


95. Pennsylvania Co. v. Sheeley, 
221. Wea 901s 137 (CCA “ATI. 

96. Ga.—Scarborough y. Walton, 
386 Ga. A. 428, 136 SE 830. 


Ill.—Pennsylvania R. Co. v. Gavin, 
234 Ill. A. 28. 
Ky.—Louisville, etc., R. Co. v. Hol- 


loway, 163 Ky. 125, 173 SW 343. 


Mo.—Crecelius v. Chicago, etc., R. 
Co., 274 Mo. 671, 205.SW 181. 

Wis.—Panoff v. Chicago, ete, R. 
Co., 155 Wis. 99, 1483 -NW 1070. 

[a] “Authorizing” diminution. — 


In an action for death under Fed- 
eral Employers’ Liability Act (U. S. 
Comp. St. [1916] §§ 8657-8665), an 
instruction that a finding of contribu- 
tory negligence would ‘authorize’ 
that damages be diminished in pro- 
portion therewith was error, the word 
“authorize” meaning that the jury 
would be permitted or justified in 
diminishing damages, whereas § 3 
(§ 8659) provides “damages shall be 
diminished.’ Crecelius vy. Chicago, 
R. Co., 274 Mo. 671, 205 Sw 


[b] “Mitigation of damages” is 
not misleading. Pennsylvania R. Co, 
v. Gavin, 234 Ill. A. 28. 

[ec] “Should” be reduced.—An in- 
“should” be 
reduced in proportion to contributory 
negligence is not insufficient for fail- 
ing to use the word “shall.” Scar- 
borough v. Walton, 36 Ga. A, 428, 136 
SE 830. 


97. See statutory provisions. 
98. See cases infra this note. 
[a] Diminution in proportion to 


negligence attributable to plaintiff.— 
St. Louis, etc., R. Co. v. Rodgers, 118 
Ark. 263, 176 ‘SW 696; Western, etc., 
R. Co. v. Townsend, 36 Ga. A. 70, 
135 SE 439; Southern R. Co. v. Bot- 


[§ 937 


eo 


an instruction robbing defendant of the benefit of 
the rule, the latter instruction is erroneous.° 
error to refuse the instruction on the statutory rule, 
‘when the doctrine is in issue,® or to charge that 
contributory negligence should not be considered in 
fixing damages,’ or that plaintiff’s contributory neg- 
ligence operates as a bar to his recovery,® although 
the court should charge, if requested, that contribu- 
tory negligence is a partial defense to the extent 
that damages are diminished thereby.® 
error to charge that plaintiff’s contributory negli- 
gence does not operate as a bar to his recovery where 
it does not preclude the jury from diminishing the 
damages,'° or, a fortiori, where the charge is sup- 
plemented by an instruction that it might be con- 
sidered on the question of damages." 
instructions as to diminution of damages under the 
statute have been given, the court may properly 
refuse to request as to plaintiff’s duty to exercise 
care,’* or it may properly further instruct that, if 


It is 


It is not 


Where proper 


toms, 35 Ga. A. 804, 134 SE 824; 
Southern R. Co. v. WesSinger, 32 Ga. 
A. 551, 124 SE 100; Georgia R., ete., 
Co. v. Belote, 20 Ga. A. 454, 93 SE 
62; Sells v. Grand Trunk Western 
R. Co., 206 Ill. A. 45; Chesapeake, etc., 
R.. Col ‘v. (Shirley, 218. Ky=-337, 291 
SW 395; Yazoo, etc., R..Co. v. Mul- 
lins, 125 Miss. 242, 87 S 490; Dowell 
v. Wabash R. Co., (Mo. A.) 190 SW 
939; Schaff v. Daugherty, 112 Okl. 
124, 239 P 922; Williams v. Charles- 
ton, ete7-R. (Cos Vat S..Cazs, aissse 
300; Scott v. Atlantic Coast Line R. 
Co., 109 S. C. 471, 96 SE 305. 

99. Seaboard Air Line R. Co, v. 
Tilghman, 237 U. S. 499, 35 SCt 653, 
59 Li. eds 1069 [rev 167 N.’.Cy 1638; 
83 SE 315, 1090]. 

1. St. Louis, ete., R. Co. v. Reich- 
ert, (Tex. Civ. A.) 227 SW 550. 

2. See supra § 598. 

3. Southern R. Co. v. Nichols, 135 
Ga. 11, 68 SE 789; Bibb Mfg. Co. v. 
Williams, 36 Ga. A. 605, 137 SE 636; 
Atlantic Coast Line R, Co. vy. Ander- 
son, 35 Ga. A. 292, 133 SE 63; Davies 
v. West Lumber Co., 32 Ga. A. 460, 
123 SE 757; Yellow Cab Co. v. Echols, 
31 Ga. A. 493, 121 SE 247; Georgia 
RS. ete:,"Co. “ve Reid,’ 2.6) "Ga A. | 720; 
107 SE 100; Southern Cotton Oil Co. 
v. Horton, 22 Ga. 155, 95 SE 'Té5: 
Central of Georgia R. Co. v. Larsen, 
19° Ga. VAL 413; 91° SE ''S17; Lamb -v: 


McAfee, 18 Ga. A. 584, 90 SHE 103; 
Wrightsville. ete., Co. v. Floyd, 17’ 
Ga. A. 461, 87 SH 688. 


4. Howard v. Georgia R. Co., 25 
Ga. A. 636, 104 SE 26. 

5. Georgia, etc., R. Co. v. Shiver, 
31 Ga. A: 716, 121 SE 696. 

6 See supra § 934. 

7 ‘Tabor v. Coin Mach. Mfg. Co., 
85 Or. 194, 166 P 529. 

&  Ala.—Atlantic Coast Line R. 
v. Jeffcoat, 214 Ala. 317, 107.S 
[certiorari’° den 271° U.S. 688 
mem, 46 SCt 639 mem, 70 L. ed. 1152 
mem]. 

Ark.—St. Louis-San Francisco R. 
ese v. Horn, 168 Ark. 191, 269 SW 


Ga.—Brown v. Meikleham, 34 Ga. 
A. 207, 128 SE 918; Lime-Cola. Bot- 
tling Co. vy. Atlanta, eter, MR. Colas 
Ga. “A: 103, 128 SH 226. 

S. C.—Southerland vy. Davis, 122 S. 
C.'511,/115 SE 768, 

Wash.—Baird v. Northern Pacer: 
Coa B90 Wash. 384, 170 P 1016, 173. 

9. Waterford Lumber Co. 
Jacobs, 132 Miss. ate 97-S 187. 


Vv. 


10. Illinois Cent. Go. v. Archer, 
113 Miss, 158, 74 S Bry 
as Mississippi Cent Re eOorrmey. 


Lott, 118 Miss. 816, 80 S 277 [certio- 
rari den 249 U. S. 616 mem, 39 SCt 
391 mem, 63 L. ed. 803 mem]. 

12. Dickerson v. WBastern, etc, 
Lumber Co., 79 Or. 281, 155 P 175. 


For later cases, deveiopments and changes in the law see cumulative Annotations, same title, page and note number, 


* 


§§ 937-938] 


plaintiff is not guilty of negligence in any degree, 
he may recover the full measure of damages.}* ~The 
court cannot instruct the jury to allow full com- 
pensation where there is evidence justifying a dimi- 
nution of damages.‘ In a case where the issue pre- 
sented by plaintiff’s contributory negligence is 
merely diminution of damages and not that of a 
bar to recovery, it is error to qualify contributory 
negligence as a basis for diminution by the phrase 
‘but for which he would not have been injured.’’}® 
And an instruction which presents the rule relating 
to diminution of damages is erroneous if in any way 
it may reasonably mislead the jury into believing 
that the right to recover is in issue.® 

[§ 938] f. ‘‘Last Clear Chance’’ or ‘‘Humani- 
tarian’’ Doctrine. An instruction upon the humani- 
tarian doctrine is proper if it is in issue,!? but if 
plaintiff in his declaration relies upon his freedom 
from contributory negligence,'® or does not place 
the humanitarian doctrine in issue by his allega- 
tions,’® or the evidence conclusively shows that the 
doctrine could not be invoked, it is error to give 
the instruction.?° 


. In separate instruction. The proper practice is 


to submit the. last clear chance in a separate in- 


struction,”? but failure to do so is not reversible 
error where proper instructions relating to the last 
clear chance have been given.?? Nor is an omis- 
sion to give the instruction error in the absence 
of a request to give it.?° 

Sufficiency of instruction. An instruction, that, 
notwithstanding ‘plaintiff had been guilty of negli- 


gence which contributed to the injury, yet, if de-. 


fendant could, by the exercise of ordinary care, 
have avoided the accident, he would be lable, is 
proper,?* but where it places upon defendant a bur- 
den to exercise a higher degree of care than that 
which would have been used by a person of ordinary 


13. Jones v. Norfolk Southern R. 20. 
Co.; 176 N. C. 260, 97 SE 48 
14. Houchens v. St. Louis, ete., 
RimiCoy 221 ThwnAy!: 440% Daviseev. 
McCullers, 126 Miss. 521, 89 S 158. 
15. Nashville, tt: Rane Coneav, 
Henry, 158 Ky. 88, 164 SW 310. 
16. Stewart v. Portland R., 
5B Orr O11, 1140 PR) 936, 
Iowa.—Monson vy. Chicago, etc., 
RCo,, 1652 NOW 1305: 


95 Conn. 466, 
Connecticut Co., 


ete, 


instruction on 


NEGLIGENCE . 


Brkljaca v. 
431, 213 P 290; Rooney v. Levinson, 
11 ALY TOA 
92 Conn. 626, 103 A 
901; Phelan v. Foutz, 
204 NW 240; Houston City St. R. Co. 
v. Farrell, (Tex. Civ. A.) 27 SW 942. 
See Michigan City v. 
Ind. 149, 114 NE 686 (holding that an 
defendant’s 
negligence after seeing plaintiff in a 


Ross, - 
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prudence under similar circumstances,?> or condi- 
tions plaintiff’s recovery upon proof of a greater 
degree of negligence than is implied from defend- 
ant’s failure to exercise ordinary care,?¢ it is errone- 
ous. The instruction must condition defendant’s 
liability upon his knowledge of the situation in time 
to act upon it,?’ although, where such knowledge 
is admitted by defendant, it is not error for the court 
to assume its existence as a fact.28 Nor is it error 
to omit a reference to defendant’s discovery of 
peril in one part of the charge if it is included in 
another and the earlier instruction is framed on that 
basis.2® An instruction on the last clear chance 
doctrine must also condition defendant’s liability 
on plaintiff’s contributory negligence not continuing 
up to the time of the accident,?® and an instruction 
ignoring the evidence that plaintiff’s contributory 
negligence did so continue,*! or stating that defend- 
ant would be liable if he could have avoided the 
injury, even though plaintiff could likewise have 
avoided it,*? is erroneous. An instruction that the 
party who has the last clear chance to avoid the 
accident, notwithstanding the previous negligence of 
his opponent, is solely responsible covers the ground 
on this point and is a correct statement of the doc- 
trine,®* although, if it does not apply the law to 
the facts, it is subject to criticism on that ground.** 
It is not necessary, however, that the instruction 
should require the jury to find that plaintiff was 
oblivious to his peril in order to recover.*® The 
court in charging upon the humanitarian doctrine 
must cover all the grounds of negligence alleged ;*° 
and a charge on some of the alleged negligent acts 
ignoring others is erroneous.** The court must avoid 
contradictory instructions exempting defendant from 
hability if plaintiff was guilty of negligence proxi- 
mately contributing to his injury and subjecting him 
to liability in certain cases notwithstanding plain- 


60 Cal. A.]| plaintiff by his own fault has con- 
tributed to his injury, defendant 
must then show that he was without 
fault himself, and that no man can 
be shown to be without fault unless: 
he has done all in his power to avoid 
the injury. Pendleton St. R. Co. v. 
Stallmann, 22 Oh. St. 1, 

[b] “All the means at his com- 
mand.”—An instruction that plaintiff 
could recover if defendant, after dis- 


Fine vy. 


200 Iowa 267, 


Werner, 136 


alleged 


Md.—Pennsylvania R. Co. v. Bell 
Conerete Constr. Co., 137 A 503. 

Mo.—State v. Allen, 250 SW 580 
{quashing certiorari (A.) 243 SW 
366]; Harrington v. Dunham, 273 Mo. 
414, 202 SW 1066; Nabe v. Schnell- 
man, (A.) 254 SW V8tss! Word!) vi 
Dowell, (A.) 243 SW 366; Jackson v. 
Kansas City R. Cos., (A.) 232 SW 
752; Ottofy v. Mississippi Vallev 
reek Co., 197 Mo. A. 473, 196 SW 
428. 

Mont.—Riley v. Northern Pac. R. 
Co.. 36 Mont. 545, 93 P 948. 

Nebr.—McGahey v. Citizens’ R. Co., 
88 Nebr 218, 129-NW 293. 

N. H.—Taylor v. Thomas, 77 N. H. 
410, 92 A 740. 

Oxkl. —Missouri, 6teal RasiCoy Zvi 
Smith, 97 Okl. 152, 223 P 373. 

Tex.—Hines v. Foreman, (Civ, A.) 
229 SW 630. 

W. Va.—Wehrle v. Wheeling Tract. 
Co., 85 W. Va. 398, 102 SE 289. 

18. Campion v. Eakle, 79 Colo. 320, 
246 P 280, 47 ALR 289; Hough v. 
St. Louis Car Co., 146 Mo. A. 58, 1238 
SW 83. 

19. Phelan v. Foutz, 200 lowa 267, 
204 NW 240; Cincinnati Tract. Co. 
VE Dorenkemper, 11 -OhysCir., CéaNes, 
285) 81> Oh. Cir. (Ct. 11;7 Cincinnati 
Tract, Co. v. Kroger, 10 Oh.- Cir. Ct. 
N. S. 64, 80 Oh. Cir. Ct. 654, 


[45 C.J.—86] 


position of peril is not an instruction 
on last clear chance, where contribu- 
tory negligence is not in issue), 


21. Buffaloe v. Carolina Power, 
etc., Co., 180 N. C. 216, 104 SHE 161. 
22. See infra § 949. 


23. Lathrop v. Frank Bird Trans- 
fer Co., 81 Ind. A. 549, 142 NE 868. 

24. Borgers vy. United R. Cos, 
(Mo. A.) 253 SW 98; Majors v. White, 
(Mo. A.) 247 SW 233; Sethman v. 
Union Depot Bridge, etc., R. Co., 203 
Mo. A. 381, 218 SW 879; Missouri 
ete, RoCosuve | Smithy 197 Oki... 152, 
223, , Pee les, sNOrLolk Keto UR Cow. 
Spencer, 104 Va. 657, 52 SE 810. 

[a] Recovery notwithstanding con- 
tributory negligence.—An instruction 
in a last clear chance case, “then 
your verdict must be for the plaintiff 
and against the defendant, and this 
even though you believe the plaintiff 
to have been guilty of negligence in 
getting into such situation of peril,” 
is not error. Sethman v. Union De- 
pot Bridge, etc., R. Co., 203 Mo. 381, 
389, 218 SW 879. 

25. Pendleton St. R. Co. v. Stall- 
man, 22 Oh. St. 1; Kuchenmeister v. 
O’Conner, 8 Oh. Dec. (Reprint) 502, 
8 CincLBul 257; Crystal Ice, ete., Co. 
v. Wood, 53 Okl. 592, 157 P 904. 

[a] “All in his power.”—The court 
must not instruct the jury that, if 


covering her peril, could have avoided 
injuring her by the exercise of all 
the means at his command and failed 
to do so, is error. Crystal Ice. etc., 
Co. v. Wood, 53 Okl. 592, 157 P 904. 


26 Owen v. Jackson R., etc., Co., 
1. Tenn. Civ. A. 413. 
27. Winfrey v. Missouri, ete, R. 


Co., 194 Fed. 808, 114 CCA 218; Sprin- 
kle vy. St. Louis, etc., R. Co., 215 Ala. 
191, 110 S 187; Brkljaca v. Ross, 60 
Cal. JA. 431). 213! 9P 290% “Phelan. 
Foutz, 200 Iowa 267, 204 NW 240. 

28. Murray v. Newmyer, 66 Colo. 
459, 182 P 888. 


29. Southern Express Co, vy. Rose- 
man, 206 Ala. 681, 91 S 612. 
30. Union Tract. Co. v. Elmore, 


66 Ind. A. 95, 116 NE 8387; Tempfer 


v. Joplin, ete., R. Co., 89 Kan. 374, 
131 P 692. 
31. Union Tract. Co. v. Elmore, 


66 Ind. A. 95, 116 NE 8387. 

32. Garrison v. Pearlstein, 68 Cal. 
A. 326, 229 P 348. 

Townsend v. Butterfield, 168 

564, 143 P 760. 

Townsend v. Butterfield, supra. 

Nabe v. Schnellman, (Mo. A.) 
254 SW 781. 

36. Good Roads Co. y. Kansas 
City R. Cos., (Mo. A.) 217 SW 858. 

37. Good Roads Co. vy. Kansas’ 
City R. Cos., supra, ‘ 
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tiff’s contributory negligence ;%* but instructions are 
not contradictory merely because they combine 
charges on defendant’s negligence, proximate cause, 
and the last clear chance,®® or because they combine 
charges on the humanitarian doctrine and instruc- 
tions denying the right of recovery where there is 
contributory negligence,*® or a charge on the humani- 
tarian doctrine and another instruction on imputed 
negligence requiring the jury to find that plaintiff 
was exercising ordinary care for his safety.44 Where 
the case is properly submitted on the humanitarian 
doctrine, it is not error to refuse an instruction that 
plaintiff could not recover if guilty of contributory 
negligence,*? or that, if notwithstanding the negli- 
gence of plaintiff the injury would still have oc- 
curred, his right of recovery is not defeated.**' A 
requested instruction, that if certain acts of plaintiff 
continued to the time of the accident he cannot re- 
cover, is: properly refused as assuming that such 
continued acts constituted contributory negligence.** 

[§ 939] g. Inevitable Accident. The necessity of 
a charge on the law of inevitable accident depends 
on the state of the proof, the charge being necessary 
where the evidence tends to prove ‘accident,*> even 
though such evidence is developed under allegations 
in the declaration of negligence and wantonness on 
the part of defendant.*® It should not be given in 
the absence of such evidence,*? nor where the evi- 
dence in the case establishes the fact that the emer- 
gency resulting in the accident was itself the result 
of defendant’s negligent act,4® or that plaintiff’s 
injuries must have been received either through his 
own or defendant’s negligence.*® 


38. Jackson vy. Kansas City R.] notes 51, 52. 
Cos., (Mo. A.) 232 SW 752; Gessler [a] 


NEGLIGENCE. 


Instructions 


B's 
7 


[§§ 938-940 


Sufficiency of instruction. The charge, when 
given, must in some form convey to the jury the 
idea of the inevitableness of the accident,°° and de- 
fendant’s®! and plaintiff’s®'? freedom from fault, 
and must not ignore facts in evidence tending to 
prove that the injury was not due to accident but 
to the negligence of defendant.®* To charge on 
‘“accident,’’ using the term without explaining its 
meaning in the law,°4 or referring to it as ‘‘mis- 
adventure,’’®° is error, and words to that effect are 
properly stricken from a requested instruction.®® 
But charging on accident as injury resulting from 
‘accident or casualty and not from negligence on 
the part of defendants’’ is correct.>” And it is even 
held that an instruction using the words ‘‘mere 
aceident,’’®8 or ‘‘merely the result of accident,’’>® 
without more, is correct, defendant’s freedom from 
negligence being inferred therefrom; but there is 
authority to the contrary.®° It is error to define an 
‘tact of God’’ as a natural event not reasonably to 
be anticipated, in the absence of further definition 
of the term ‘‘reasonable anticipation.’’®! The re- 
fusal of requested instructions is proper when they 
do not conform to this rule,®? and ineceee when 
they do.** 

[§ 940] h. Drosuneptidies and Inferences. General 
rules elsewhere stated as to the necessity, propriety, 
and sufficiency of instructions as to presumptions®* 
apply in ‘actions for negligence.*® In jurisdictions 
where contributory negligence is matter of defense,*® 
the court properly omits all reference to a presump- 
tion of contributory negligence arising from certain 
facts and the necessity that plaintiff is under of 


Riley, 21 Ariz. 655, 192 P 429. 
held  snfficient: 57. Webb v. Baldwin, 165 Mo. A. 


v. Metropolitan St. R. Co., 182 Mo. A. 
584, 112 SW 30. 

39. Rawie v. Chicago, etc., R. Co., 
310 Mo. 72, 274 SW 1031; Blyston- 
Spencer v. United R. Cos., 152 Mo. A. 
118, 1832 SW 1175; Shipley v. Metro- 
politan St. R. Co., 144 Mo. A. 7, 128 
SW 768. 

40. Kirchof v. United R. Co., 155 
Mo. A. 70, 185 SW 98. 

- 41. Todd v. Kansas City R. Cos., 
(Mo. A.) 237 SW 868. 

42. Burgess v. Garvin, 219 Mo. A. 
162, 272 SW 108. 

43. Merklinger v. Lambert, 76 N. 
J. L. 806; 72 A119. 

44. Southern R. Co. v. Lime Cola 
Bottling Co., 210 Ala. 336, 98 S 1. 

45. Hilton, etc., Lumber Co. v. In- 
gram, 119 Ga. 652, 46 SE 895, 100 
AmSR 204; Holliday v. Athens, 10 
Ga. A. 709, 74 SE 67; Brown v,. Rich- 
ardson, 177 Ill. A. 488; Yawitz v. 
Novak, (Mo.) 286 SW 66. 

46. Boyette v. Bradley, 211 Ala. 
370, 100 S 647. 

47. Ocilla Southern R. Co. v. 
Taylor, 27 Ga. A. 738, 110 SE. 244; 
Quillin v. Colquhoun, 42 Ida, 522, 247 
P 740; Chaar v. McLoon, 304 Mo. 238, 
263 SW 174; Godfrey v. Kansas City 
Light, ete., Co., 218 Mo. A. 139, 247 
SW 451. 

48, Pietrycka v. Simolan, 98 Conn. 
490, 120 A 310. 

[a] Speed.—An instruction that, 
if the driver acted as a reasonably 
prudent man would act in a sudden 
emergency and the injury was the 
result of the accident, plaintiff could 
not recover is erroneous where the 
evidence showed that the emergency 
was created by defendant’s driving 
in excess of the statutory limit 
through a populous street. Pietrycka 
v. Simolan, 98 Conn. 490, 120 A 310. 

49. Fairbury v. Barnes, 228 Ill. A. 
389; Chaar y. McLoon, 304 Mo. 238, 
263 SW 174; Bethurkas v. Chicago, 
etc., R. Co., (Mo. A.) 249 SW 438. 

50. See cases infra this note, and 


(1) That a pure accident must be 
unmixed with a want of ordinary 
care by either party. Fisher Motor 
Car Co. v. Seymour, 9 Ga. A, 465, 71 
SE 764. (2) That the sole cause of 
the fall of a wall was an extraordi- 
nary wind such as experience would 
not lead one to anticipate. Golden, 
etc., Transfer Co. v. Brown, etc., Co., 
209 Mich, 503, 177 NW 202. 

[b] Hela insufficient: (1) That, if 
the jury believe from the evidence 
that there was no negligence on the 
part of defendant but that the injury 
was the result of an accident which 
could not reasonably have been an- 
ticipated or expected to happen under 
the same or similar circumstances, 
then its verdict should be for defend- 
ant, as being misleading. Chandler 
ve~Dihoiss Gent. VR Cont LIP aT A: 
240. (2) To find for plaintiff, even 
though they find that the injury re- 
sulted from an accident due directly 
and exclusively to natural causes 
constituting ‘an act of God” with- 
out human intervention. Shawnee v. 
Bennett, 116 Okl, 38, 243 P 190. 

51. Ga.—Fisher Motor Car Co. v. 
Seymour, 9 Ga. A, 465, 71 SE 764. 

Ill.—Chandler v. Illinois Cent. R. 
Cos att ADAM 240; 

Mich.—Golden, etc., 
ViicBrown; - eto! ‘Co, 
177 NW 202. 

Mo.—Feary v. Metropolitan St. R. 
Co., 162 Mo. 75, 62 SW 452; Henry 
v. Grand Ave, R. Co., 113 Mo. 525, 
21 SW 214. 

Oki.—Shawnee vy. Bennett, 116 Okl. 
38, 243 P 190. 

52. Maxey v. Metropolitan St. R. 
Co., 95 Mo, A. 303, 68 SW 1068. 

53. Zeis v. St. Louis Brewing 
Assoc., 205 Mo. 638, 104 SW 99. 

54 Kellar y. Shippee, 45 Ill A. 


Transfer Co. 
209 Mich. 503, 


377; Hankins v. Reimers, 86 Nebr. 
307, 125 NW 516. 
55. Zeis v. St. Louis Brewing 


Assoc., 205 Mo. 638, 104 SW 99. 
56. Jerome Verde Copper Co. v. 


240, 147 SW 849. 

58. Sawyer v. Hannibal, ete., R. 
Co., 37 Mo, 240, 90 AmD 382; Webb 
OP reer dioes, 165 Mo, A. 240, 147 SW 


fa] “Mere accident or casualty.’ 

—'"Casualty” is synonymous with 
“accident.” Webb v. Baldwin, 165 
Mo. A. 240, 147 SW 849. 

59. Henry v. Grand Ave. R. Co., 
113. Mo. 525, 21 SW 214. 

60. Cohen v. Weinstein, 231 Tll. A, 
84; Paulsen v. McAvoy, 226 Ill. A. 


61. Rice v. Oregon Short Line R. 
Co., 33 Ada. 565,575, 198 P 161 (It 
is doubtful whether a reasonable an- 
ticipation of a natural event 
necessary element in such a defini- 
tion. The distinguishing character- 
istic of an ‘act ‘of God’ is) that dt 
proceeds from the forces of nature 
alone, to the entire exclusion of hu- 
man agency’’). 

62. Demopolis Tel. Co. v. Hood, 
212..Ala, 216, 102 S 35; Montevallo 


ne Vv. Little, 208 Ala. 131 Os, 

63. McVay v. Central California 
Inv. Co., 6 Cal. A. 184, 91 RP -745; 
oe v. Richardson, 177 Ill, A 


[a] Fire fanned by wind.—An in- 
struction that, if defendant company 
used due care in the stopping of a 
fire, it would not be liable in damages 
for loss occasioned by the spread of 
fire which was caused by a wind 
arising after the fire started and ren- 
dering it impossible for defendant’s 
employees to prevent the fire getting 
beyond their control, should have 
been given when requested, where 
these facts appeared in the evidence. 
McVay v. Central California Inv. Co., 
6 Cal. A. 184, 91 P 745. 

64. See Trial (38 Cye 1747]. 


Presumptions generally see supra: 


§§ 738-748. 
65.. See cases infra this section. 
66. See supra §§ 755, 756. 


— eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


is™ ae: 


_ 


} id 
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§§ 940-941] 


rebutting it where ‘the issue of contributory neg- 
ligence is not raised by defendant’s answer.®? An 
instruction on the law as to presumptions must not 
be misleading,®* nor contradictory,®® nor invade the 
province of the jury.” 

Instinct of self-preservation.71 Where the issue 
is raised, the court properly instructs on the pre- 
sumption of plaintiff’s due care founded on the in- 
stincts of self-preservation,’? and properly applies 
the presumption to the action of plaintiff at the time 
and place of the accident.7? But the court should 
not instruct the jury that there is a presumption that 
plaintiff under particular circumstances did any par- 
ticular thing which would have been an act of due 
eare on his part.“* In some jurisdictions it is 
stated broadly that the court cannot apply the pre- 
sumption arising from the instinct of self-preserva- 
tion where there is any evidence tending to show 
plaintiff’s contributory negligence,"® although in 
such case the court may refer to the presumption 
in defining the burden of proof resting on defend- 
ant.76 In other jurisdictions it is held that an in- 
struction applying the presumption where there is 
evidence tending to show contributory negligence 
is erroneous if it does not refer to such evidence and 
tell the jury when the presumption of self-preserva- 
tion would cease to operate.”* 

Res ipsa loquitur.7® The court should iaetan the 
jury as to the rule of res ipsa loquitur wherever 


67. Cincinnati Tract. Co. v. Pierce, 
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proper.®? 


[45 C.J.] 1363 


the pleading and evidence present a case for its 
application,’® but may refuse a request to do so 
where plaintiff does not rely on it.8° Where the 
evidence is such as to make the rule of res ipsa 
loquitur inapplicable, the court should refuse to 
instruct the jury as to the rule,®*! and an instruction 
in such case that the rule is not applicable is 
Where the evidence presents a case for 
the application of the rule, the court may define 
the term ‘‘res ipsa loquitur,’’®* and may properly 
refer to a presumption as evidence rather than as 
a rule of law where the statute so defines it.84 It 
must relate its instruction on the rule to the facts 
in the case,®> and does so by applying it to the facts 
as alleged in plaintiff’s declaration.®® 

Requests for Instructions®*’ which do not con- 
form to these rules** or general rules as to giving 
instructions generally®® are properly refused.” 

[§ 941] i. Burden of Proof. General rules else- 
where stated,°t as well as the exceptions there 
noted, as to the necessity, propriety, and sufficiency 
of instructions as to the burden of proof, apply in 
actions for negligence.®* Thus an instruction on the 
burden of proof may be necessary with respect to 
both defendant’s negligence®* and plaintiff’s con- 
tributory negligence,®® although an instruction omit- 
ting the charge has been held not erroneous on that 
account in the absence of a request to make it.°® 

Sufficiency of instruction. Such instructions must 


3 ‘Oh, A. 1,21 Oh, Cir./Ct. N. S. 489. 

68. West Chicago St. R. Co. v. 
Petters, 196 Ill. 
95 Ill. A. 479]; Olson v. Great North- 
ern R. Co., 68 Minn. 155, 71 NW. 5. 
See cases infra this note. 

[a] Held misleading.—That, upon 
a certain showing, a presumption of 
negligence exists, where it does not 
likewise instruct the jury that such 
presumption is rebuttable. Chicago, 
ete.) Co. v. Crosse i113) TA) 547 
[aft 214 Til: 602, 73 NE 865, 105 Am 
SR 135]; Chicago, etc., R. * Co. ' Vv. 
Jamieson, 112 Ill. A. 69. 

[b] Violation of statute.—An in- 
struction that, when the law requires 
an act of a person, a failure on the 
part of that person to perform the 
required act creates a presumption of 
negligence is not erroneous on the 
ground that it bases the presump- 
tion on a violation of a statute or 
ordinance, where there is no allega- 
tion of negligence arising out of a 
violation of statute or ordinance in 
the declaration. Southern R. Co. v. 
Bottoms, 35 Ga. A. 804, 134 SE 824. 


69. B. A. Stevens v. Blum, 17 Oh. 
Cir Ct. Ne SL Lb; 
[a] Held contradictory.—That, if 


the testimony introduced by plaintiff 
raises in the minds of the jury a 
presumption that he was guilty of 
eontributory negligence, the burden 
is on him to remove it, and further 
that no presumption of negligence 
arises against either party. 
Stevens Co. v. Blum, 17 Oh. Cir, Ct. 
N.S.) 115 


70. Dyer v. People’s Ice Co., 188 
Mich. 203, 211, 154 NW 135; Hous- 
ton, etc., R. Co. v. Lindsey, 51 Tex. 
Civ. A. 67, 110 SW 995. 

71. See’ supra §§ 744-747. 

72. Davis v. Denver, etc., R. Co., 


45 Utah 1, 142 P 705. 

73. Davis v. Denver, etc., R. Co., 
supra. 

ALF Davis v. Denver, etc, R. Co., 


ae " Atchison, ete., R. Co. v. Gutier- 
rez, (Ariz.) 249 P 66; Schepers v. 
Union Depot R. Co., 126 Mo. 665, 29 
Sw 712; Haynes v. Trenton, 123 ‘Mo. 
326, 27 SW 622; Myers v. Kansas 
City, 108 Mo. 480, 18 SW 914; Rapp 
v. St. Joseph, etc., WR OO. 106 Mo. 
423, 17 SW 487; Moberly v. Kansas 
City, etc., R. Co., 98 Mo. 183, 11.SW 569. 


298, 63 NE 662 [aff ee Nae 282, 137 PB 796. 


76. Shrank v. Chicago, etc., R. Co., 85. Caraduc v. Schanen-Blair Co., 
159 Mo. A. 299, 140 SW 319. supra. 
77. Jones v. Joplin, ete. R. Co., 86. Indianapolis Southern R. Co. 
v. Emmerson, 52 Ind. A. 403, 98 NE 
. see supra §§ 768-786: 895. 
79. Ind.—Pittsburgh R. Co. v. 87. See generally Trial [38 Cyc 


Boughton, 81 Ind. A. 129, 142 NE 869. 

Minn.—Waller vy. Ross, 100 Minn. 
7, 110 NW 252, 117 AmSR 661, 12 
LRANS 721, 10 ‘AnnCas 715. 

Oh.—Glowacki v. North Western 
Oniow Ry etes Cole 116" Oh! USE. 451" 
157 NE 21; ‘Beeler vy. Ponting, 116 
Oh. St. 432, 156 NE 599. 

Or—Coblentz v. Jaloff, 115 Or. 656, 
239° Ps2 

Porto Ticde-Roseae v. Ponce R., 
etc., Co., 18 Porto Rico 593. 

[a] Thus such an instruction is 
properly given, however, where the 
declaration alleges general negli- 
gence, notwithstanding specific acts 
of negligence are also relied upon by 
plaintiff. Pittsburgh R. Co. v. Bough- 
ton, 81 Ind. A. 129, 142 NE 869; 
Kleinman y. Banner Laundry Co., 150 
Minn. 515, 186 NW 128, 23 ALR 479. 

80. Marovich v. Central California 
Tract. Co., 191 ‘Cal, 295, 216 P 595; 
Stroud v. Chicago, ete., Ri, (Coy 7) 
Mont. 384, 243 P 1089. 

[a] Thus, where, therefore, plain- 
tiff declares only on specific acts of 
negligence and does not include any 
allegation of general negligence, an 
instruction applying the doctrine of 
res ipsa loquitur is improper. Maro- 
vich v. Central California Tract, Co., 


191 Cal. 295, 216 P 595. 
81. Baton v. New York Cent., etc., 
Ri Cos L965 Ne Vi 267, 88 NE 878 


[rev on other grounds 125 App. Div. 
54, 109 NYS 4191; Texas Blectric R. 
Co. v. Crump, (Tex. Civ, A.) 212 SW 
827; Stickney v. Congdon, 131 Wash. 
7, 228 P 849. 

82. Connor vy. Atchison,’ etc, R. 
CO. 159) Cal aly 2Ot ER aavey yan. Akane 
1462; Manthey v. Kellerman Con- 
HA eg Co.) 811) Mo.'1147,".277° SW 

i 


83. Coblentz v. Jaloff, 115 Or. 656, 
239 P 825. 

{a] The court properly defines the 
doctrine as raising a presumption of 
defendant’s negligence and casting 
upon him the burden of showing use 
of care. Coblentz v. Jaloff, 115 Or. 
656, 239 P 825. 

84. Caraduc v. Schanen-Blair Co., 
66 Or. 310, 1338 P 636. 


1690 et seq]. 

88. See supra this section. 
89. See supra § 909. 

90.. Ehmann v. Manhattan Rubber 
Migis:'Co., > (NEST. Supa sei3 6) SAGs 
Cincinnati Tract. Co. v. Pierce, 3 
Oh. Ay 1, + 21° Oh. Cir. CRON! S 489% 
Smith v. Johnson, 16 OhS&CP.-43, 3 
OhNPNS 8; Texas Electric R. Co. v. 


Crump, (Tex. Civ. A.) 212 SW 827; 
Stickney v. Congdon, 131 Wash. 7, 
228 P 849. 


[a] Requests properly refused: 
(1) That, if the evidence of plaintiff 
raises a presumption of contributory 
negligence, recovery is defeated un- 
less the presumption is rebutted, 
where the answer does not plead con- 
tributory negligence and there is no 
evidence of it. Cincinnati Tract. Co, 
vi "“Pieree,: 3-Oh*A. 1 2 On. Cire ck 
N. S. 489. (2) That negligence can- 
not be presumed from the mere fact 
of accident or injury, but is a fact 
that must be proved as any other 
fact in issue. Texas: Flectric R. Co, 
v. Crump, (Tex. Civ. A.) 212 Sw 827, 

91. See Trial [38 Cyc 1748]. 

92. See Trial [88 Cyc 1748 notes 
91-94]. 

93. See cases infra notes 94—96. 

94. Batavia Turnp., etc, Bridge 
Co. v.. Hodapp, 123 Oh, ‘Cir, Ct. N.S. 
308, 32 Oh. Cir. Ct. 680; and cases 
infra note 96. : 

95. Bolen-Darnall Coal Co. v. Wil- 
liams, 7 Ind. T. 648, 104 Sw 867 
[rev on other grounds 164 Fed. 665, 
90. CCA 481]; Cowles v. Springfield 
Gas Light Co., 234 Mass. 421, 125 NH 
589; and cases infra note 96. 

96. Capital Tract. Co. v. Copland, 
47 App. (D. C.) 152: Jackson yv. Mer; 
ritt Hardware Co., 26 Ga. A. 747, 107 
SE 394. : 

[a] Contributory negligence.—An 
omission to charge that the burden 
of proving contributory negligence 
was on defendant is not erroneous, 
where plaintiff's evidence tended to 
show contributory negligence and no 
request was made upon the court to 
charge on that issue. Jackson_ Vv, 
Merritt Hardware Co., 26 Ga. A, 747, 
107 SE 394. 
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contain a correct statement of the law,°” whether 
it puts the burden on plaintiff®* or on defendant.%® 


97. See cases infra notes 98, 99. 
98. See cases infra this note. 
[a] Instructions correct which re- 


quired plaintiff: (1) To prove his 
case. Alabama By-Products Corp. v. 
Cosby,” CAla:)\ 115! Si" 31; Amend! vv. 
Lincoln, ete., R. Co., 91 Nebr. 1, 135 
NW 235; Call v. Hallam Constr. Co., 
238 Pa. 110, 85 A 1126; Wichita Falls 
Tract. Co. v. Adams, (Civ. A.) 146 
SW 271 [rev on other grounds 107 
Tex. 612, 183 ‘SW -155);> Sickles” v; 
Missouri, etc., R. Co., 13 Tex. Civ. A. 
434, 35 SW 4938. (2) To prove de- 
fendant’s negligence. Wood vy. Los 
Angeles R. Corp., 172 Cal. 15, 155 
68; Manthey v. Kellerman Contract- 
ing Co., 311 Mo. 147," 277 SW 927; 
Hale v. Crown Columbia Pulp, etce., 
Cok J56.) Wash: 236, 105 P 480. 25(3) 
To’ prove that his injuries were 
caused by defendant’s negligence. 
Millsaps v. Brogdon, 97 Ark. 469, 134 
SW 632, 32) LRANS 1177. (4) To 
prove himself not guilty of contribu- 
tory negligence in jurisdictions where 
freedom from contributory negligence 
is held part of plaintiff's case. Sa- 
lemme v. Mulloy, 99 Conn. 474, 121 A 
870; Heiss v. Lancaster, 203 Pa. 260, 
52 A 201. 

[b] Instructions erroneous which 


required plaintiff: (1) To show negli- 
gence in res ipsa loquitur case. 
Carlson v. Kansas City, etc., Auto 


Transit Co., (Mo. A.) 282 SW 1037. 
(2) To show “that negligence can 
not... be presumed from the cir- 
cumstances of’? deceased’s death, but 
that plaintiff must “prove such acts 
of negligence ...as are alleged in 
his complaint,’ not being a declara- 
tion that the doctrine of res ipsa 
loquitur does not apply. Durfee v. 
Dorr, 131 Ark. 369, 374, 199 SW 376. 
(3) To show want of contributory 
negligence, in jurisdictions where 
contributory negligence is matter of 
defense. Rush v. Lagomarsino, 196 
Cal. 808,° 1237, P. 1066; . O’Brien: > v. 
Tatum, 84 Ala. 186, 4 S 158; Nichols 
v. Baltimore, ete., R. Co., 33 Ind. A. 
229,970 NE. 183, 71. NH. 170; Chaar 
v. McLoon, 304 Mo. 2388, 263 SW 174; 
Garesche v. Maier, (Mo. A.) 244 SW 
92: Maddex v. Columber, 114 Oh. St. 
I78,..151 NE 66; Ford v..cUmatilla 
County, 15-Or.-318, 16)Pi33:—. €4)cLo 
establish, by a fair preponderance of 
evidence, all material allegations of 
complaint, where several acts of neg- 
ligence are alleged, any one of which 
would constitute ground for recov- 
ery. Lathrop y. Frank Bird Trans- 
fer Co., 81 Ind. A. 549, 142 NE 868; 
Roemer v. Wells, (Mo. A.) 257 SW 


1056 

99. See cases infra this note. 

fa] Instructions correct which re- 
quired defendant: (1) To prove an 
affirmative defense. U. S. Cast Iron 
Pipe, ete., Co. v. Williams, 213 Ala. 
115, 104 S 28. (2) To prove plain- 
tiff’s contributory negligence in ju- 
risdictions where contributory neg- 
ligence is a defense (Mobile, ete., R. 
Co. v. Wilson, 76 Bed. 127, 22 CCA 
101; Tinkle v. St. Louis, etc., R. Co., 
212 Mo. 445, 110 SW 1086; Jeffries 
v. Walsh Fire Clay Products Co., 
(Mo. <A.) 283-. SW. 259;. Porter. v. 
Hetherington, 172 Mo. A. 502, 158 
SW 469; Forrester v. Metropolitan St. 
Ra Oojnlle Mo. A. 7, ) 9s SW 40d) 
Glass v. William Heffron Co., 86 Oh. 
St. 70, 98 NE 923; Chicago, etc., R. 
Co: pv. Dizney;, 61.(Okl,,. 176751605 P 
880; Gibson v. Payne, 79 Or. 101, 154 
P 422, AnnCas1918C 3838; Houston, 
étc.,. Ris Co. vi. Bulger, 86. Texie Cin 
A. 478, 80 SW 557), (3) unless shown 
by plaintiff’s testimony (Patterson v. 
Roetzel, 111 Ark. 538, 164 SW_ 301; 
McGahey v. Citizens’ R. Co., 88 Nebr. 
218, 129 NW 293). (4) To explain 
facts on which a presumption of neg- 
ligence is based. Chesapeake, etc., R. 
Co. v. Brez, 39 App. (D,. C.) 5g: Cen- 
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fuse the jury, 


tral of Georgia R. Co, v. Barnett, 
35 Ga. A. 528, 134 SE 126; Baum v. 
New York, etc., R. Co., 124 App. Div. 
12, 108 NYS 265. (5) To show care 
where res ipsa loquitur is applicable. 
Coblentz v, Jaloff, 115 Or. 656, 239 P 
825. 
[b] 
required defendant: 
freedom from negligence. Day Vv. 
Consolidated Light, etc., Co., 136 Mo. 
A. 274, 117 SW 81; Kay Vv. Metropoli- 
tan St. R. Cox 163 N. Y. 447, 57 NE 
Tbh; Lichtenstein Vv. Hudepohl Brew- 
ing Cost! Ol (Cir. (CEN. 6. 441 aL 
Oh. Cir. Ct. 204. (2) To prove con- 
tributory negligence when the issue 
of contributory negligence is raised 
by plaintiff's own evidence. North 
Birmingham St. R. Co. v. Calderwood, 
89 Ala. 247, 7 S 360, 18 AmSR 105; 


Instructions erroneous) which 
(1) To, prove 


Durrell v. Johnson, 31 Nebr. 796, 48 
NW 890; Missouri, ete...) Rew Cos We 
Jolly, 31 Tex. Civ. A. 512, 72 SW 871. 


(3) To prove contributory negligence 
without qualification where it should 
have permitted the jury to take into 
consideration all the testimony both 
of plaintiff and of defendant in de- 
termining whether or not contribu- 
tory negligence had been shown. 
Cincinnati Tract. Co. v. Kroger, 10 
On eit ets (IN; 824047 302 Ou, (Cir Cr, 
654; Suderman v. Kriger, 50 Tex. 
Civas A. 29, 1.09) SW 378. (4) To 
prove the contributory negligence of 
plaintiff, the correct rule being that 
negligence on the part of plaintiff is 
a matter of defense, to be proved 
affirmatively by defendant, unless it 
can be shown or inferred from the 
evidence given in support of plain- 
tiff’s case. Marr v. Whistler, 49 Cal. 
A. 364, 193 P 600; St. Louis-San 
Francisco R. Co. y. Schmitz, 116 Okl. 

243 P 225. (5) To prove contribu- 
tory negligence for the entire case 
where the action is for property dam- 
age as well as personal injury and 
where the statute places the burden 
of proving contributory negligence 
on defendant in personal injury cases 
only. Indianapolis, ete., Tract. Co. 
v. Sherry, 65 Ind. A. 1, 116 NE 594. 
(6) To rebut by a prevonderance of 
the evidence a presumption of defend- 
ant’s negligence arising under appli- 
cation of the res ipsa loquitur rule. 
Washington Gas Light Co. v. Eckloff, 
4 App. (D. C.) 174; Mueller Bros. Art, 
etc., Co. v. Fulton St. Market Co., 181 


Tll. A. 685; Niebel v. Winslow, 88 
Nise) Ba) Tas’ SEO Ew BG AS SOB Sones wie 
Union. R. Co., 18 App. Div. 267,» 46 


NYS 321; Harris v. Mangum, 183 N. 
Ge 23s 111 SE 177; Page v. Camp 
Mfg. Co., 180 N. C. 330, 04 SE 667. 
(7) To satisfy the jury by a prepon- 
derance of the evidence that it was 
not negligent after plaintiff had made 
a prima facie case. Page v. Camp 
Mfg. Co., supra. (8) To explain how 
an elevator car fell, as authorizing 
a recovery, although the owner was 
free from negligence but unable to 
explain the cause of the accident. 
Klein v. Fraser, 169 App. Div. 812, 
155 NYS 848. 

1. Johnson y, Chicago, etc., R. Co., 


ape Tll. A, 682; and cases infra this 
note. 
[a] Held misleading: (1) That 


burden of proving contributory neg- 
ligence was on defendant, as requir- 
ing affirmative proof regardless of 
plaintiff's admissions (Taylor. .v. 
Bamberger Electric R. Co., 62 Utah 
552, 220 P 695), (2) in a case ‘where 
the issue of contributory negligence 
is raised by plaintiff’s own evidence, 
as tending to make the jury believe 
that contributory negligence could be 
proved only by defendant’s own wit- 
nesses instead of by the whole evi- 
dence (Indianapolis v. Cauley, 164 
Ind. 304, 73 NE 691; Indianapolis St. 
R. Co. v. Taylor, 158 Ind. 274, 63 NE 
456; Cook vy. Missouri Pac. R. Co., 
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Such instructions must not tend to mislead or con- 
must not be contradictory,? 


must 


94 Mo. A. 417, 68 SW 230; Gulf, ete., 
R. Co. v. Melville, (Tex. Civ. A.) 87 
SW 863; Gulf, etc., R. Co. v. Robin- 
son, (Tex. Civ. A.) 72 SW 70; Deni- 
son, etc:, R. Cos v.n.Carter, (lex. Civ. 
A.) 70 SW 322, (Civ. A.) 71 SW 292), 
(3) unless the ‘‘evidence of the plain- 
tiff himself’? showed it, as tending to 
exclude consideration of testimony of 
plaintiff's witnesses other than hans 
self (Washington, ete, R. Co. 
Vaughan, 111 Va. 785, 69 SB 1635). 
(4) That the burden, ‘resting on de- 
fendant with reference to the defense 
of contributory negligence, was tu 
establish the defense to the jury’s 
satisfaction by a preponderance of 
the evidence, as tending to make the 
jury believe that something more 
than a mere preponderance was re- 
quired. Hutson v. Southern Califor- 
nia R. Co., 150 Cal. 701, 89 P 1093. 
{[b] Held not misleading: (1) That 
the burden of proving contributory 
negligence is on defendant in a case 
where plaintiff's own evidence has a 
tendency to prove that issue where 
the effect of the instruction is not to 
withdraw from defendant any benefit 
from plaintiff’s evidence or where the 
court expressly states that the fact. 
of contributory negligence need not 
be established by defendant’s evi- 
dence alone, but that it is sufficient 


if it is made to appear by a pre- 
ponderance of all the evidence in 
the case. Northern Pac. R. Co. v. 


Mares; 123 UU. S:..710,,18, SCt. 321) gan 
L. ed. 296; Winamac v. Stout, 165 
Ind. 365, 75 NE 158, 651; Cleveland, 
etc, R. Co, v. Miles, 162 Ind. 646, 
70 NE 985; Evansville, ete., R. Co. 
v. Mills, 37 Ind. A. 598, 17 NB 608; 
Murray v. Missouri Pac. R. LOorF 101 
Mo. 236, 13 SW 817, 20 AmSR> 601; 
Gulf, etc.,, R.:Co..v. Elmore, 35 Pex, 
Civ. A. 56, 79 SW 891; Missouri, etc., 
R. Co: .v.-;Gist, 31..Tex.. Civay AqnGe2. 
73 SW 857; Prior v. Eggert, 39 Wash. 
481, 81 P 929; Crites v. New Rich- 
mond, 98 Wis. 55, 73 NW 322... (2) 
That plaintiff to recover must prove 
the negligent act or acts of defend- 
ant, and that such ‘“‘acts’”’ caused the 
accident, as requiring a finding of 
more than one negligent act of de- 
fendant. Spindler v. Wells, (Mo.) 
276 SW 387. (3) In a case where 
res ipsa loquitur applied, that the 
burden was on defendant to rebut 
the presumption of negligence, being 
intended only to mean that the bur- 
den was on him to go forward in the 
proof in rebuttal of the presumption, 
and not that the burden of establish- 
ing his defense was upon defendant. 
Alabama, etc., R. Co. v. Groome, 97 
Miss. 201, 52 S 703. . (4) Other in- 
structions held not misleading. 
Froeming v. Stockton Electric R. Co., 
171 Cal. 401, 153 P 712, AnnCas1918B 
408; Quill v. Southern Pac. Co., 140 
Cal. 268, 73 P 991; Wistrom v. Red- 
lick, 6 Cal. A. 671, 92 P 1048; Abram- 
ovitz v. Chicago City R. Co., 172 Ill. 
A. 208; South Bend Brick Co. v. Gol- 
ler, 46 Ind. A. 531, 98 NE 37; Jones 
v. Lozier, 195 Iowa 365, 191 NW 1035 
Gibbs vy. ‘Poplar Bluff Light, etc., Co. 
142 Mo. A. 19, 125 SW 840; Gillis v. 
Norfolk Transit Corp., 193 N. C. 346, 
137 SE 153; Horton v. Benson, (Tex. 
Civ. A.) 266 SW 213 [aff (Commun. act] 
277 SW 1050]; Gulf, ete., R. Co. 
Gentry, (Tex. Civ. A) 197 Sw is): 
Galveston Electric Co. v. Antonini, 
(Tex. Civ. A.) 152 SW. 841; El Paso 
Electric R. Co.,v. Ryan, 53 Tex. Civ. 
A. 85, 114 SW 906. 

2. See cases infra this note. 

{a] Held contradictory. —Stating 
law both correctly and incorrectly as 
to burden on plaintiff to prove his 
case by preponderance of evidence. 
Linden v. Anchor Min. Co., 20 Utah 
134,58 P 355. 

[b] Held not contradictory.—That 
burden is on plaintiff to prove his 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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apply the law to the facts,? must be applicable to 
the pleadings and the evidence,* and must be con- 
fined to the specific facts alleged in the declaration.® 
It is not erroneous, however, to charge in general 
terms on burden of proof where the issues are sim- 
ple,® or in the absence of a request for a more spe- 


eifie instruction.” 
Requests for instructions® are 


properly refused’? according as they do or do not 
conform to these rules'! and the rules governing the 


giving of instructions generally.!? 


[§ 942] j. Degree of Proof; Preponderance. 
eral rules elsewhere stated,* as well as the excep- 
tions there noted,+-as to the degree of proof re- 
quired, apply in actions for negligence.1® 
struction requiring a degree of proof more convine- 
ing than that required by the law,'® or restricting 
the proof available for consideration to merely de- 
fendant’st” or plaintiff’s evidence,'® or restricting 
the method of consideration to the balancing of one 
party’s testimony against that of the other,!® is 
In instructing upon the consideration 


erroneous. 


NEGLIGENCE 


the doctrine of 


[45 C.J.] 1365 


should not argue as to what constitutes a preponder- 
ance of the evidence,” nor fail to take into account 


res ipsa loquitur in charging on 


the degree of proof required.”4 
Preponderance. 
as to the law requiring proof by plaintiff by a pre- 


The court must instruct the jury 


ponderance of the evidence to entitle him to a 


improperly? or 


of evidence’’ at 


recovery,” although in some jurisdictions the prac- 
tice is against the use of the words ‘‘preponderance 


all in civil cases, the court merely 


‘| telling the jury to decide as they may believe from 


Gen- | the evidence.?® 
ponderate,”* and 
An in- 


case.?7 

Requests for 
these rules”? or 
tions generally*® 


to be given the number of witnesses, the court 


case by a preponderance of the evi- 
dence with a charge that the happen- 
ing of the accident is prima facie 
evidence of negligence. Kahn  v. 
Triest-Rosenberg Cap Co., 139 Cal. 
340, 73 P 164. 

3. See cases infra this note. 

[a] Law applied to facts.—Group- 
ing facts that would authorize a re- 
covery and charging the jury, if they 
should find such facts to be true, to 
find for plaintiff, adding “if you do 
not so find, you will find for defend- 
Ciieaaaaris, “etc. Ry Co. ve. Calvin, 
(Civ. A.) 103 SW 428, 430 [aff 101 
Tex. 291, 106 SW 879]. 

[b] Law not applied to facts.— 
Failure to instruct jury as to what 
their verdict should be if they found 
that the prima facie case established 
by violation of speed ordinance had 
not been rebutted. Pietrycka v. Si- 
molan, 98 Conn. 490, 120 A 310. 


4 See cases infra this note, 
{a] Held applicable. — Correctly 
reciting the negligence pleaded, 


charging that no other acts or con- 
duct on defendant’s part would au- 
thorize a recovery, and that, if 
plaintiff failed by a preponderance 
of proof to show that she received 
her injuries as alleged, she could not 
recover. Sterrett v. Metropolitan R. 


Co., 225 Mo, 99,123 SW 877. 


[b] Held not applicable.-—On the 
burden of proof of contributory neg- 
ligence restricting proof thereof to 
defendant’s testimony standing alone. 
Dahlquist v. Denver, ete., R. Co., 52 
Utah 438, 174 P 833. 

5. Ft. Worth, etc., R. Co, v. Ama- 
son, (Tex. Civ. A.) 260 SW 204. 

6. Sims v. Martin, 33 Ga. A. 486, 
126 SE 872. 

7 Kroger v. Gordon Warehouse, 
etc., Co., 107 Nebr. 439, 186 NW 312. 

8 See generally Trial [38 Cyc 
1690 et seq]. 

9. Mich.—Beattie v. J. L. Hudson 
Co., 180 Mich. 111, 146 NW _ 650; 
Rawlings v. Clyde, etc., Road Co., 
158 Mich. 143, 122 NW 504. 

N. J.—Reilly v. Cohen, 102 N. J. 
LL. 447, 132 A 650. 

N. Y.—Reaney v. Standard Oil Co., 
10 App. Div. 326, 41 NYS 768. 

Okl.—Marth v. Kingfisher Commer- 
cial Club, 44 Okl. 514, 144 P 1047, 
AnnCasl917E 235. 

Tex.—Phillips v. St. Louis South- 
western R. Co., (Civ. A.) 186 SW 542. 

10. Ala.—Reiter-Connolly Mfg. Co. 
v. Hamlin, 144 Ala. 192, 40 S 280. 

Ark.—Little Rock R,, etc., Co.’ Vv. 
Doyle, 79 Ark. 378, 96 Sw 353. 

Mo.—Bloom v. Union Hlectric 
Co., (A.) 251 SW 411. 

h.— Lichtenstein v. Hudepohl 
Brewing Co., 11 Oh. Cir. Ct: N.S. 441, 


aL, Oh,. Cir. Ct... 204. 

Tex.—El Paso Electric R. Co. 

Tete (Civ. A.) 99 SW 587. 

See supra this section. 

See supra § 909. 

See Trial [38 Cyc 1750]. 
See Trial [38 Cyc 1750 note 18]. 
See cases infra notes 16-21. 
Birmingham, etc., R. Co. v. 
Mattison, 166 Ala. 602, 52 S 49; 
Southern R. Co. v. Hobbs, 151 Ala 
335, 43 S 844; Hutson v. Southern 
California R. Co., 150 Cal. 701, 89 P 
1093; Duffield v. Payne, 66 Cal. A. 
767, 227 P 217; Haun v. Tally, 40 
Cal. A. 585, 181 P 81; Davidson v. 
St. Louis, etc., R: Co., (Mo. A.) 207 
SW 277; Texas Cent. R. Co. v. Stuart, 
1 Tex. Civ. A. 642, 20 SW 962. 

[a] “Convinced.”—An instruction 
requiring that the jury be “con- 
vinced”’ in place of being “reasonably 
satisfied” is erroneous. Southern R. 
Co. v. Hobbs, 151 Ala. 335, 43 S 844. 

[b] “Satisfy.” — An _ instruction 
that the party having the burden of 
proof must “satisfy’’ the jury instead 
of proving by a preponderance of the 
evidence is erroneous. Birmingham, 
etc., R. Co. v. Mattison, 166 Ala. 602, 
52-S 49; Texas Cent. R. Co. v. Stuart, 
1 Tex, Civ. A. 642, 20 SW 962, 

[ce] Broof to satisfaction reqtifred 
instead of by preponderating weight 
is erroneous. Haun v. Tally, 40 Cal. 
ASsb8b, LSiP- 81. 

{d] To the jury’s satisfaction.— 
An instruction that the burden of 
proving contributory negligence to 
the jury’s satisfaction by a prepon- 
derance of the evidence, etc., rested 
on defendant, tends to make the jury 
believe that something more than the 
weight of the evidence or preponder- 
ance of probability was required. 
Hutson y. Southern California R. Co., 
150. Cal. 701, 89. P1093. 

fe] “Leaves it uncertain.”—An in- 
struction to find for defendant if the 
evidence “leaves it uncertain’ as to 
whether the accident was due to 
negligence is erroneous, as requiring 
proof to be beyond a_ reasonable 
Davidson v. St. Louis, etc., 
(Mo. A.) 207 SW 277. 

T f] State of reasonable wuncer- 
tainty.—A requested instruction to 
find for defendant if in a state of 
reasonable uncertainty as to whether 
plaintiffs were entitled to recover 
is properly refused as tending to 
mislead on the weight of evidence 
required to sustain the burden of 
proof. Duffield v. Payne, 66 Cal. A. 
[6,22 P27, 

17. Texas, 'etce., Ri Co.’ v. Tucker, 
48 Tex. Civ. "A. 115, 106 SW 764. 

18. Chaar v. McLoon, 304 Mo, 238, 
263 SW 174. 


v. 


The court must explain on what 


propositions in the case the evidence should pre- 


must apply the rule to the specific 


acts of negligence alleged in plaintiff’s declaration.?5 
An instruction is proper if it can be construed as 
calling for a preponderance of proof merely,?® estab- 
lished after consideration of all the evidence in the 


instructions?® not conforming to 
rules as to the giving of instruc- 
are properly refused.*! 


[a]. Whether “plaintiff’s evidence” 
preponderated.—An instruction that 
the jury should find for defendant 
if they were unable to decide whether 
‘“ylaintiff’s evidence” preponderated is 
erroneous, as tending to exclude tes- 
timony from defendant’s witnesses 
favorable to plaintiff. Chaar v. Mc- 
Loon, 304 Mo. 238, 263 SW 174. 

19. Cincinnati Tract. Co. v. Wil- 
liams, 115 Oh. St. 124, 152 NE 30. 
ae Edwards vy. Negley, 193 Ill. A. 

Preponderance instruction see infra 
text and notes 22-27. 

21. Myers v. Independence, (Mo.) 
189 SW 816. 

[a] “Yo your satisfaction.”—An 
instruction that, before plaintiff is 
entitled to recover a verdict in his 
favor, he must prove his case to your 
satisfaction by the greater weight 
of the credible evidence, and unless 
he has done so you must disregard 
the fact that he received injuries, 
is held misleading in a case governed 
by the rule of res ipsa loquitur and 
where the fact that plaintiff received 
injuries “euts so large an evidential 
figure.” Myers Vv. Independence, 
(Mo.) 189 sw 816. 

Res ipsa loquitur instruction see 
supra § 940. 

22. Sanders v. Southern Electric 
R. Co., 147 Mo. 411, 48 SW 855 


23. See Trial [38 Cyc 1748]. 

24. Ohio Tract. Co. v. Telinda, 17 
Oh, A. 231 [aff 109 Oh. St. 125) 141 
NE 673]. 

25. Walters v, Hansen, 99 Conn. 
680, 122 A 564. 

26. Springfield Cons. R. Co. v. 


Farrant, 121 Ill. A. 416. 

{a] “By a preponderance of the 
evidence.’’—An instruction that, if 
the jury believe from the evidence 
that plaintiff has proved her case as 
laid in her declaration by a prepon- 
derance of the evidence, they should 
find for plaintiff is correct. Spring- . 
field Cons. R. Co. v. Farrant, 121 Ill. 
A. 416. 

27. Wood v. Los Angeles R. Corp., 
72 Cal. 15, 155 \P7 68. 

fa] Not confined to plaintiff’s evi- 
dence.—An instruction that plaintiff 
has the burden of proving negli- 
gence by a preponderance of the evi- 
dence is correct, as not meaning that 
such negligence must be proved by 
acts other than those of defendant’s 
servants. Wood v. Los pid Aas R. 
Corps, L729 Cale L5; S155 P16 

28. See generally Print [88 Cye 
1690 et seq]. 

29. See supra this section. 

SO. See supra § 909. 

31. Duffield vy. Payne, 66 Cal. A. 
T67, 227 RB 217. 
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[§ 943] 7. Verdict and Findings**—a. In General. 
General rules** apply to verdicts in actions to re- 
cover damages for negligence.*4 If the jury find a 
verdict against all of several defendants, the ver- 
dict must be joint, without apportionment of degrees 
of negligence between them.*® 

[§ 944] b. Necessity and Sufficiency of Special 
Findings of Fact. Where the statute so provides,*® 
as in other cases,37 a party is entitled to special 
findings with respect to material and controverted 
issues of fact as a matter of absolute right,°* espe- 
cially where the declaration alleges specific acts;°° 
and it is error so to frame the interrogatories as to 
deprive the party of his right to a special finding 
on any one of these essentials to the establishment 
of his ease or defense.*? The party, however, is 
entitled to a special verdict only upon the ultimate, 
as distinguished from evidentiary, facts,*! and only 
upon issues raised by the pleadings.42 When special 
findings of fact are proper and requested and par- 
ticular interrogatories are submitted to a jury for 
them to answer, they cannot ignore the questions 
and render a general verdict.*® Where the facts 
have been found by the jury, the court in its find- 
ing must determine the issue of negligence as mat- 
ter of law.** 

Where a cause is tried without a jury,*® the 
judge should file separate findings of his conclusions 
of law and of fact,*® and must first find as a matter 
of fact that defendant was guilty of a negligent 
act or omission, before he can find negligence as a 
conclusion of law.47 But when the evidence is suffi- 
cient to show that the injury was due to one or 
another act or omission of defendant, and that 
either was negligent, the court can properly find that 
the injury was due to defendant’s negligence in one 
or the other respect, and render judgment for plain- 
tiff on such finding.*8 General findings of law, mak- 
ing an improper application of the law to the special 
facts found, are erroneous.*? 

Sufficiency in general. The special verdict, when 
rendered, must find and state all the facts essential 


32. Cross references: 
Findings of fact and conclusions of 


48. 
law by the court see Trial [38 Cyc] A.) 182 SW 351. 


1953-1990]. 49. 
General verdict see Trial [388 Cyc 
1870-1906]. 50. Louisville, ete., 
Special verdict or findings see Trial} mon, 
[388 Cyc 1907-1932]. R. Co. v. Miller, 
83. See Trial [38 Cyc 1870]. NE 663. 
34. See cases infra note 35; and 51. Martinez 
§§ 944-946 rrr Cox 


35. Hitchens v. Wilmington, etc., [a] 
Tract. Co., (Del. Super.) 138 A 617. 

36. See statutory provisions. 

37.. See Trial [38 Cyc 1907]. 

38. Davis v. Farmington, 42 Wis. 
425; Curry v. Canadian Pac. R. Co., 
17 Ont. 65; Buck v. Canadian Pac. 
R. ‘Co., 7 OntWR 71;' Matthews v. 52. 
Canadian Express Co., 44 N. S. 202. Co., supra. 

39. Nagel v. United R. Cos., 169 53. 
Mo. A. 284, 152 SW 621. 

40. See cases infra this note. 

[a] Comparative negligence cases. 
—Waina v: Pennsylvania Co., 251 Pa. [a] 
213, 96 A 461; Schendel v. Chicago,|or omission 
etce., R. Co., 147 Wis. 441, 133 NW 


Can. S. C. 94 


41. Baraboo v. Excelsior Creamery | drawn. 
Co., 171 Wis. 242, 177 NW 36. See 
also Trial [38 Cye 1911]. 

42. Todd v. Orcutt, 42 Cal. A. 687, 
183 P 963. 

43. Klatt v. N. C. Foster Lumber 
Co., 92 Wis. 622, 66 NW 791. 

44. Cumberland Tel., ete., Co. v. 
Kranz, 48 Ind. A. 67,,95 NE 371. 562, 

45. See Trial [38 Cye 1933]. 

46. Edwards v. Chisholm, (Tex.) 
6 SW 558. 


A. 675, 51 


1047; 
Ind. A. 549, 
Michigan Cent. 
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47. Edwards y. Chisholm, supra. 55. 
Texas Co. v. Clarke, (Tex. Civ. 


Martin v. McCrary, 115 Tenn. 
316. 89 SW 324, 1 LRANS 530. 


(Ind. A.) 48 NE 1047; Wabash 


(Tex. Civ. A.) 171 SW 1085. 
Finding of no negligence.— 
Where the jury specially find that de- 
fendant was not negligent, 
not answer other questions which re- 
late solely to defenses pleaded. 
tinez v. Medina Valley Irr. Co., (Tex. 
Civ. A.) 171 SW. 1085. 

Martinez v. Medina Valley Irr. 


Chicago, etce., 
ger, 124 Ind. 275, 24 NE 981; 
v. Halifax Electric Tramway Co., 37 


As, for example, that an act] Co., 
constituted negligence 
without stating the facts from which 
830. a conclusion of negligence can be 
Huntington County v. Bone- 
brake, 146 Ind. 311, 45 NE 470; Had- 
ley v. Lake Erie, ete., 
NE 337; 
R. Co. v. Carmon, 
Wabash R. Co. v. Miller, 18 61. 


45 NE 796; 
Electric Tramway Co., 37 Can. S. C. 94, 

54. Talbot v. Ginnocchio, 18 Cal. 
A. 390) 123°-P 1223. 
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to a recovery by the party who has the burden of 
proof.°° But if an answer to one of the questions 
is conclusive as to the question of defendant’s lia- 
bility, the jury need not answer the others,®! espe- 
cially where the court so instructs.°? The findings. 
should not embody statements of conclusions of law 
or fact,°* but a finding that one was performing a 
certain act carelessly or negligently is a finding of 
a fact and not a conclusion of law;>4 and where the 
facts found by a jury warrant the conclusion by the 


court that defendant was negligent, that such negli- 


gence contributed to plaintiff’s injury, and that 
plaintiff was free from negligence, sufficient foun- 
dation for judgment against defendant is fur- 
nished,®> even though there is no special finding of 
negligence.°* Where the jury in answer to a’special 
question finds defendant negligent as to a Single act, 
defendant is acquitted of every other charge of 
negligence in the petition, except the one specifically 
designated in the finding;>’ but where the jury finds. 
defendant not negligent as to a single act, he is not. 
acquitted on other charges of negligence in the pe- 
tition.** In jurisdictions allowing recovery if de- 
fendant’s negligence is the greater contributing 
cause,°® a finding that defendant was guilty of the 
greater negligence is not the equivalent of a finding 
that such negligence was the greater contributing 
cause sufficient to support a finding for plaintiff.®° 
And in jurisdictions where it is held that the differ- 
ence between ordinary or gross negligence and con- 
duct whieh is willful wanton, or in reckless dis- 
regard of the rights of others is a difference in kind, 
and not merely one of degree,® a special finding 
that defendant was guilty of wanton and reckless. 
conduct is not the equivalent of a finding of ordinary 
negligence.®? A special finding that plaintiff’s con- 
tributory negligence ‘‘caused or contributed to 
cause’’ the injury carries with it the implication that 
it ‘‘proximately’’ caused the injury.®® 

Uncertain and contradictory findings. If the find- 
ings are so vague and uncertain as to render it 
impossible to determine what the jury intended,** 


Finken v. Elm City Brass Co.,. 
73 Conn. 423, 47 A 670; Gaston v. 
Bailey, 24 Ind. A. 24, 538 NE 1021; 
Alexandria v. Young, 20 Ind. A. 672, 
51 NE 109; Louisville, ete., R. Co. 
R. Co. v. Car-| v. Carmon, (Ind. A.) 48 NE 1047; 
Wabash R. Co. v. Miller, 18 Ind. A. 


18 Ind. A. 549, 48/549, 48 NE 663; Winchell v. Abbot,. 


77 Wis. 371, 46 NW 665. 

Medina Valley [a] Walking carefully.— aA finding’ 
that plaintiff, while walking rapidly, 
was proceeding carefully, is equiva-- 
lent to a finding that he was without 
fault or negligence. Gaston v.. 
Bailey, 24 Ind. A. 24, 53 NE 1021. 
Mar- [b] Proximate canuse.—A finding 
that a certain thing was “the most 
probable cause of the accident” is’ 
equivalent to a finding that it was 
the cause. Finken v. Elm City Brass: 
R. Co. v. Bur-|Co., 73 Conn, 428, 47 A 670; 
Mader 56. Winchell vy. Abbot, 77 Wis. $71,. 
46 NW 665. 
57. Williams vy. Atchison, etc., R. 
100 Kan. 336, 164 P 260: Roberts 
v. Missouri, ete., R..Co., 98 Kan. 705, 
161 P 590: Adams v, Atchison, ete... 
R. Co., 93 Kan. 475, 144 P 999. 

58. National Motor Vehicle Co. ve 
Kellum, 184 Ind. 457. 109 NE 196. 
R;.Co., 21 Ind. 59. See supra § 597. 
‘Louisville, etc., 60. Tidmarsh v. Chicago, ete., R.. 
(ind. A.) 48 NE|Co., 149 Wis. 590, 186 NW 387. 
See supra § 36. 


they need 


48 NE 663; Luhr y.| 62. Cotter v, Boston, etc, R. Co,,. 
Rue Co. 46 Ind. A.| 237 Mass. 68, 129 NE 426. 
Mader v. Halifax 63. Behymer v. Mosher Mfg. Co., 


(Tex. Civ. ke 192 SW 1148. 
64. N. Y.—Long. v.. Payne, 
App. Div. 667, 190 NYS 803. 
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‘§§ 944-945] 


or if they are contradictory and inconsistent with 
each other,®> they will not support a judgment for 
But to determine whether special 
findings are consistent with each other they must 
be read together and considered as a whole, and 


either party. 


not separately.®® 


[§ 945] ec. Consistency between Verdict and Find- 
Special findings of fact, to support a verdict, 
must be in all respects consistent therewith.*’ In 
jurisdictions where contributory negligence is mat- 


ings. 


Tex.—Missouri, etc., R. Co. v. Pace, 
(Civ. A.) 184 SW 1051. 

* aaa ag gece v. Bronson, 45 Wis. 

B. C.—Nightingale vy. Union Col- 
liery Co., 8 B. C. 134. 

Ont.—Hill v. Wells, 19 OntWN 266; 
Talbot v. Hall, 7 OntWR 187. 

[a] Comparative negligence.—(1) 
A special verdict in a servant’s ac- 
tion for injuries, defended on the 
ground of contributory negligence, 
awarding him seventeen thousand 
five hundred dollars where the de- 
mand was fifty thousand dollars, was 
too indefinite to stand, since it could 
not be determined in what amount 
his contributory negligence reduced 
the verdict, if at all. Missouri, etc., 
R. Co. v. Pace, (Tex. Civ. A.) 184 
SW 1051. (2) A special verdict de- 
ducting forty-four per cent of the 
award for pain and suffering and 
twenty per cent from the damages al- 
lowed the widow for pecuniary loss 
discloses a varying standard too _in- 
definite to support a general verdict. 
Long vy. Payne, 198 App. Div. 667, 190 
NYS 803. 

65. Kan.—Anderson y. Sterrit, 95 
Kan. 483, 148 P 635. 

Nev.—Crosman v. Southern Pac. 
Co., 42 Nev. 92, 173 P 223. 

N. Y.—Purcell y. Delaware, etc., R. 
Co., 179 App. Div. 956, 166 NYS 279. 

N. C.—Hamilton vy. Hines. Bros. 
Lumber Co., 160 N. C. 47, 75 SE 1087. 

Tex.—Williams v. Zang, (Commun. 
A.) 279 SW 815 [rev (Civ. A.) 270 
SW 1083]; Leverett v. St. Louis, etc., 
R. Co., (Civ. A.) 266 SW 589. 

Wis.—Lemma y. Searle, 153 Wis. 
24, 140 NW 65. 

fa] Ordinary and gross. negili- 
gence.—A verdict finding defendant 
guilty of failure to exercise ordinary 
eare and of gross negligence, respect- 
ing a single circumstance of a per- 
sonal injury to plaintiff, is contradic- 
tory and will not support a judgment 
on the ground of gross negligence. 
Lemma v. Searle, 153 Wis. 24, 140 
NW 65; Astin vy. Chicago, ete, R. 
Co., 143 Wis. 477, 128 NW 265, 31 
LRANS: 158. 

[b] Careless disregard and will- 
ful misconduct.—A special finding 
that defendant’s conduct was ‘“care- 
less disregard” for plaintiff’s safety 
rebuts the assumption that its act 
was “willful,” “wanton,” or “aggra- 
vated misconduct” or “reckless dis- 
regard” of his safety. Crosman v. 
Southern Pac, Co., 42 Nev. 92, 173 P 
223. 

[d] Negligence and unavoidable 
accidént.— Where the jury found de- 
fendant negligent, and also that the 
injury was the result of unavoidable 
accident, entry of judgment for plain- 
tiff could not be sustained. Texas 
Electric R. Co. v. Burt, (Tex. Civ. A.) 
272 SW 255. 

[d] Guilty and not guilty.—(1) A 
special verdict finding defendant both 
free from, and guilty of, actionable 
negligence will not support a judg- 
ment. Innes vy. Milwaukee, 96 Wis. 
170, 70 NW 1064. (2) A special ver- 
dict finding plaintiff both free from, 
and guilty of, contributory  negli- 
gence will not support a judgment. 
West Lumber Co. v. Keen, (Tex. 
Commn. A.) 237 SW 286 [rev (Civ. 
Avy 2201 (SW 625]: Texas,"ete;, R. Co, 
v. Houston Undertaking -Co., (Tex. 
Civ. A.) 218 SW 84. 

' fe] Findings held consistent: 1) 
That plaintiff was injured while do- 
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ter of defense,®* a finding that there is an absence 
of evidence of contributory negligence is not incon- 
sistent with a general verdict in plaintiff’s favor.® 
A special finding merely tending to establish a fact 
inconsistent with the general verdict is not ground 


for setting it aside,’° especially where such findings 


verdict.” 


ing an act in a “casual and invol- 
untary way” and that in so doing 
he was negligent. Root v. Topeka 
RCo: 967 Ran. 694, 1532 P 550.3) -€2) 
That there was more than one act 
of negligence, and that each of the 
negligent actS was a proximate cause 
of the injury. Houston Electric Co. 
v. Schmidt, (Tex. Civ. A.) 244 SW 
1110. (8) That a ladder was not de- 
fective, and that defendant was not 
negligent in permitting a rung to be 
insecurely fastened, and that plain- 
tiff could have known of the insecure 
condition of the ladder. Mooney v. 
De Puy, (Tex. Civ. A.) 256 SW 297. 
(4) That “intestate was not killed by 
defendant’s . negligence,’ and _ that 
“plaintiff's intestate contributed to 
his death by his own negligence.” 
Hamilton v. Hines Bros. Lumber Co., 
160° N. .C.. 473,75 SH. 1087. () That 
a defect in the control device of an 
elevator which caused it to fall was 
not apparent to defendants, and that 
defendants should have known of 
such defect. Woolley v. Ablah, 119 
Kan. 380, 240 P 266. 

66. Louisville, ete, R. Co. v. 
Lynch, 147 Ind. 165, 44 NE 997, 46 
NE 471, 34 LRA 293; Nelson v. A. H. 
cate? Co., 140 Wis. 657, 123 NW 
5 


[a] Proximate cause.—Where the 
jury specially found three grounds of 
actionable negligence, and that such 
negligence was the proximate cause 
of plaintiff's injury, it is no ground 
of objection to the latter finding that 
the jury may not have been unanim- 
ous as to the ground of negligence 
that was the proximate cause of the 
injury. Nelson v. A. H. Stange Co., 
140 Wis. 657, 123 NW 152. 

67. Cal.—Ellis v. Bonebreak, 180 
Calle 8087 92 P8938). 

Ill.— Barnes v. Rembarz, 150 [Il 
192, 37 NE 239; Pennsylvania Co. v. 
Ressor, 60 Ind. A. 636, 108 NE 983; 
Talge Mahogany Co. v. Hockett, 55 
Ind. A, 303, 103 NE 815; Cumberland 
Tel., etce., Co. v. Hatter, 44 Ind. A. 
625, 89 NE 912. 

Iowa.—Bryson v. Chicago, etc., R. 
Co., 89 Iowa 677, 57 NW 430. 

Kan.—Patton v. Union Tract. Co., 
101 Kan. 388, 167 P 1041; Salina Mill, 
etc., Co. v. Hoyne, (A.) 63 P 660. 

N. Y.—Purcell v. Delaware, etc., R, 
Co., 179 App. Div. 956, 166 NYS 279. 

N. C.—Holton. v. Moore, 165 N. C. 
549, 81 SE 779, AnnCas1915D 246. 

Oh.—Smith v. Newark Ice Co., 8 
OhS&CP 332, 6 OhNP 528. 

Wash.—Ulrich v. Stephens, 48 
Wash. 199, 98 P 206. 

W. Va.—Moorefield v.. Lewis, 96 


W. Va. 112, 123 SE 564. 
Wis.—Bratz vy. Stark, 138 Wis. 599, 
120 NW 396. 
{a] Thus a_ general verdict in 


favor of plaintiff cannot be supported 
by a special finding: (1) That the 
negligence of defendant (Huscher v. 
New York, ete, Electric Light, ete., 
Go., 158 App. Div. 422, 148 NYS 639 
{aff 139 NYS 537]), (2) or the proxi- 
mate cause of plaintiff's injury (Mar- 
tin v. Columbus, 96 Kan. 803, 153 P 
518), (3) or the contributory negli- 
gence of plaintiff is in doubt (Bryson 
v. Chicago, etc., R. Co., 89 Iowa 677, 
57 NW 430). (4) That plaintiff's in- 
jury was caused by the negligence of 
a third person other than defendant. 
Colwell v. Parker, 81 Kan. 295, 105 
P 524. (5) Nor can a general ver- 
dict in favor of plaintiff be supported 
in the abSence of any specific: finding 


are only a few of a large number and do not estab- 
lish a general inconsistency between findings and 
A fortiori, a special finding tending to 
establish a fact, consistent with the general verdict 


of defendant’s negligence (Ellis v. 
Bonebreak, 180 Cal. 168, 179 P 898), 
(6) unless such finding could be in- 
ferred from other facts specially 
found (Cooley vy. Brunswig Drug Co., 
30 Cal, A. 58, 157 P 13), (7) or where 
there is a finding of contributory neg- 
ligence but no finding that defendant 
by the exercise of ordinary care could 
have avoided the injury (Holton v. 
Moore, 165 N. C. 549, 81 SE 779, Ann 
Cas1915D 246). e 

68. See supra §§ 755, 756. 

Fujise v. Los Angeles R. Co., 
A. $207,107. Push. 
Barnes v. Rembarz, 150 Il. 
192, 37 NE 239; General American 
Tank Car Corp. v. Melville, 198 Ind. 
529, 145 NE 890; National Motor Ve- 
hicle Co. v. Kellum, 184 Ind. 457, 109 
NE 196; Wise vy. Cleveland, etc., R. 
Co.,, 183 Ind. 484, 108 NH 369 [rev 
(A.) 13 NE 866]; William Laurie Co. 
v. McCullough, 174 Ind. 477, 90 NE 
1014, 92 NE 3387, AnnCas1913A 49; 
Ft. Wayne Cooperage Co. v. Page, 170 
Ing. 585, 84 NE 145, 23 LRANS 946; 
New York, etc., R. Co. v. Leopold, 73 
Ind. A. 309, 127 NE 298; Parry Mfg. 
Conn va (Crully Ub6ii Inde Asi 17a 1 01N 
756; Terre Haute, etc., Tract. Co. v. 
Green, 49 Ind. A. 309, 97 NE. 343; 
Peru Heating Co, v.. Lenhart, 48 Ind. 
A. 319, 95 NE 680; Cumberland Tel., 
etc., Co. v. Hatter, 44 Ind. A. 625, 
89 NE 912; Windeler vy. Rush County 
Fair Assoc., 27 Ind. A. 92, 59 NE 
209, 60 NE 954; Sewing v. Harri- 
son County, 156 Iowa 229, 136 NW 
200; Galbert v. Winchester, 114 Kan. 
759, 220 P 1054; Salina v. Trosper, 
27 Kan. 544. 

[a] Intoxication.—A special find- 
ing that plaintiff’s decedent was in- 
toxicated shortly before the accident 
was not a finding that he was guilty 
of negligence which contributed to 
his death, intoxication not being neg- 
ligence per se. Wise v. Cleveland, 
ete., R. Co., 183 Ind. 484, 108 NE 369 
[rev (A.) 103 NE 866]. 

[b] Knowledge of danger.—<A find- 
ing that plaintiff, a workman, un- 
derstood the danger incidental to his 
work, is not inconsistent with a gen- 
eral verdict awarding him damages 
for injuries suffered therein. Barnes 
v. Rembarz, 150 Till. 192, 37: NE 239. 

[c] Runaway horse at race track. 
—A special finding that defendant 
was not responsible for the horse 
running away is not inconsistent 
with a general verdict for plaintiff 
spectator injured by a horse running 
through a gap in the fence. Winde- 
ler v. Rush County Fair Assoc., 27 
Ind. A. 92, 59 NE 209, 60 NE'954. 

[d] “Wery slight negligence.”—A 
finding that plaintiff was guilty of 
‘very slight negligence’ is not a 
finding that he was guilty of a very 
slight degree of ordinary negligence, 
and as so construed is not inconsis- 


tent with a general verdict in his 
See Salina v. Trosper, 27 Kan. 
oO . 

71. National Motor Vehicle Co. v. 


Kellum, 184 Ind. 457, 109 NE 196; 
Missouri Pac. R. Co. v. Holley, 30 
Kan. 465, 474, 1 P 130, 554. 

[a] Contributory negligence. — 
The fact that out of one hundred and 
sixty-three interrogatories addressed 
to the jury a few answers tended to 
support defendant’s contention that 
plaintiff was guilty of contributory 
negligence is not sufficient. to war- 
rant setting aside a general verdict 
in favor of plaintiff where the great 


1368" [45 C.J.]’ 
is so interpreted,” and a general finding is held 
to be the equivalent of a special finding as to all 
facts necessary to support the judgment where no 
special finding as to such facts is requested.?* In 
determining whether findings of fact are consistent 
with the verdict, they are to be read as a whole,’* 
and in connection with the pleadings™ and the in- 
structions of the court with reference thereto,’® and 
so interpreted as to support the judgment if that 
can reasonably be done.’* 

[§ 946] d. Responsiveness of Findings to Issues. 
The findings of fact in a special verdict must be 
responsive to the issues as made by the pleadings,’® 
and findings are to be construed liberally in deter- 
mining whether or not they are responsive.”? <A 
finding that the injury was caused by the negligent 
act of one of several defendants is responsive to 
pleadings charging the concurrent negligent acts of 
all, where the allegations refer to the acts as in- 
dependent acts, and not joint.2° A judgment for 
plaintiff is not supported by a finding by the jury 
that plaintiff’s injury was the result of defendant’s 
negligence where the pleadings raise the issue of 
willful negligence,®! or by a finding that defendant 
was guilty of different acts of negligence than those 
charged in the declaration.®? 
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[§ 947] K. Appeal and Error—1. In General. The 
rules governing appeal and error generally,** and 
specifically the rules limiting the scope and extent 
of review by the appellate court,§* are applicable 


in the trial of actions to recover for injuries caused 


by negligence.s®> The defense of contributory negli- 
gence cannot be first raised on appeal.*® In juris- 
dictions where contributory negligence is matter of 
defense,®? rulings of the trial court im respect of 
contributory negligence will not be reviewed in the 
absence of a plea of contributory negligence,** but 
in jurisdictions where freedom from contributory 
negligence is part of plaintiff’s case,®® such rulings 
will be reviewed where the parties try the case 
to its conclusion under a plea of not guilty.°° The 
fact that a codefendant has been acquitted of negli- 
gence in the court below is a matter of which an 
appellant cannot complain on appeal.** If it ap- 
pears by plaintiff’s own evidence, when he rests his 
case, that it is the duty of the court to nonsuit him, 
a refusal to nonsuit may be corrected by a writ of 
error.9? 

[§ 948] 2. Estoppel To Allege Error. General 
rules as to estoppel to allege error®? apply to appeals 
in an action of the character under consideration.** 

[§ 949] 3. Review of Questions of Law and Fact. 


mass of the answers indicated that 
he was in the exercise of due care. 
Missouri Pac. R. Co, v. Holley, 30 
Kan. 465, 474, 1 P 130. 

72. <Arrelano vy. Jorgensen, 52 Cal. 
A. 622, 199 P 855; Noble v. Indian- 
apolis Tract., etc., Co., 46 Ind. A. 1, 
91 NE 757; Metcalf v. Baker, 57 N. 
Y. 662 mem; Moorefield v. Lewis, 96 
W. Va. 112, 123 SE 564. 

[a] Of due care and circumspec- 
tion.—A finding in a negligence case 
that plaintiff was giving due care and 
circumspection was a sufficient find- 
ing that plaintiff was not guilty of 
contributory negligence. Arrelano v. 


Jorgensen,. 52 Cal. A. 622,.199 P 
855. 
73. Cal.—Woodhead vy. Wilkinson, 


131) Caly 599;0186 2) 851) OAR 529i 
Towne v. Godeau, 70 Cal, A. 148, 232 
P 1010. 

Conn.—Brown y. Wright, 100 Conn. 
LOB 23 Al 7. 

Ind.—Michigan City v. Werner, 186 
Ind. 149, 114 NE 6386; Louisville, etc., 
Tract. Co. v. Lottich, 59 Ind. A, 426, 
106 NE 9038, 

Kan.—Ciark v, South Hutchinson, 
114 Kan. 172, 217 P 305; Zeigler v. Oil 
Country Specialties Mfg. Co., 108 


Kan. 589, 196 P 603; McCoy v. Wi- 
chita, 86 Kan. 943, 122 P 894. 
Mass.—Barnett v. Roberts, 243 


Mass. 233, 137 NE 353. 

N. Y.—Statler v. George A. Ray 
Mfg. Co., 125 App. Div. 69, 109 NYS 
172 {rev on other grounds 195 N. Y. 
478, 88 NE 1063 mem]. 

N. C.—Taylor v. Stewart, 175 N. C. 
199,95 SH» 167. 

Tex.—Texas' Electric R,. Co. 
Scott, (Civ. A.) 220 SW 1112. 

Ont.—St, Denis v. Eastern Ontario 


Vv. 


Live Stock, etc., Assoc., 86 Ont. L. 
640, 10 OntWN 168, 30 DomLR 647. 
74 Flora vy. Bimini Water Co., 


161 Cal. 495, 119 P 661; Kirkland v. 
Atchison, etc., R. Co., 104 Kan. 388, 
179 Pi 362. 

[a] Findings as to contributory 
negligence.—In an action for the al- 
leged drowning of plaintiff's intestate 
in defendant’s natatorium, the court 
found for defendant on the averment 
of negligence. Two other findings 
as to contributory negligence, how- 
ever, recited that “if plaintiff sus- 
tained the injuries set forth in said 
complaint, the same were not caused 


wholly and entirely by the fault, |], 


carelessness and negligence of plain- 
tiff and without any fault, careless- 


ness and negligence on the part of 
the defendant.” Although as a mere 
matter of grammatical construction 
such findings indicated that the in- 
juries were caused by defendant’s 
negligence, the findings were not to 
be so construed under the rule that 
all the findings are to be read as a 
whole and so interpreted as to uphold 
the judgment. Flora v. Bimini Water 
Co., 161 Cal. 495, 497, 119 P 661. 

75. Winski vy. Clegg, 81 Ind. A. 
560, 142 NE 130. 

{a] Contributory negligence.—De- 
nial of motion for judgment non ob- 
stante, on the ground that the an- 
Swers to interrogatories showing 
contributory negligence were in ir- 
reconcilable conflict with the general 
verdict for plaintiff, is not error, in 
view of allegations raising last clear 
chance issue not covered by interro- 
gatories. Winski v. Clegg, 81 Ind. 
A. 560, 142 NE 130. 

76. Bratz v. Stark, 1388 Wis. 599, 
120 NW 396. 

[a] Starting fire and allowing it 
to spread.—In an action for damages 
alleged to have resulted from a fire 
negligently started by defendant on 
his own premises, and negligently 
allowed to escape to defendant’s tim- 
ber land adjoining plaintiff’s prem- 
ises, the court submitted a special 
verdict of which the jury answered 
only the interrogatory, ‘‘Was the fire 
that started on defendant’s lands on 
May 18, 1907, and which burned over 
the lands of the plaintiff, caused by 
negligence of the defendant?’ The 
court instructed the jury to consider, 
in response to this question, both 
whether defendant was negligent in 
causing the fire or in permitting it to 
escape, and that they should answer 
affirmatively if they found negligence 
in either respect. The special verdict 
properly covered both the issues as 
to defendant’s negligence in starting 
the fire and in permitting it to es- 
cape. Bratz v. Stark, 138 Wis. 599, 
600, 120 NW 396. 

77. See cases supra notes 75, 76. 

78. Capital Tract. Co. v. Vawter, 
37 App. (D. C.) 29, AnnCas1912D 
1059; Cleveland, etc., R. Co. v. Miller, 
149 Ind. 490, 49 NE 445; Basnett v. 
Cherryvale Gas, ete., Co., 99 Kan. 
716, 163 P 161; McAdoo vy. Richmond, 
éetc., R. Co., 105,.N..C, 140,11. SH 316. 

[a] Plaintiff injured as “alleged.” 
—Where a complaint alleges that 
plaintiff was injured by the gross 


negligence of defendant, without al- 
leging that the injury was inflicted 
willfully, wantonly, or through mal- 
ice, the word “gross” must be treated 
as an expletive; and a finding that 
plaintiff was injured ‘‘as alleged” 
will be regarded as an affirmative re- 
spouse to an issue whether defendant 


failed to exercise ordinary care. Mc- 
Adoo vy. Richmond, ete., R. Co., 105 
Nie Ciol40, dl SHi3i6: 

79. Basnett v. Cherryvale Gas, 


éte., yCos,. 9:9; Ian. 70657065) et Ome 

80. Capital Tract. Co. v.. Vawter, 
at App. (D. °C,) 929; ~AmnCas toni 
1059 


81. Cleveland, etc., R. Co. v. Miller 
149 Ind. 490, 49 NE 445, 

82. ‘Chicago, “ete:, Ry. Co. Vs burs 
ger, 124 Ind. 275, 24 NE 981; Wall 
Vo Union, Tract, Co.) 103 Kani sae i 
196. P4384; Parks vi Atchison, jeten 
Re. Co.,.. L000) Kans 209°) 163 see oe 
Case v. Yoakum, 99 Kan. .253,) 161 “> 
642; Pullin vy. Missouri, etce., R. Co., 
96 Kan. 165, 150 P 604; McBeth v. 
Atchison, etc., R. Co., 95 Kan. 364, 
148 P 621; Greco vy. Western States 
Portland Cement Co., 84 Kan. 110, 113 
P 410, AnnCas1912A 638. 

en See Appeal and Error 3 C. J. 
p ; 

Sie See Appeal and Error §§ 2536-— 

85. See cases infra notes 86-92. 

“T deny that verdicts finding negli- 
gence are not just as much the sub- 
jects of review in the courts, as 
verdicts for any other causes of ac- 
tion.” Ernst v. Hudson River R. Co., 
24 HowPr (N. Y.) 97, 104. 

86. Hackett v. Edwards, 25 Misc. 
T18,.005 WN YS: 624, ‘ 

87. See supra §§ 755, 756. 

88. Tennessee Coal, ete. Co. v. 
Hayes, 97 Alga. 201, 12 S 98; Kansas 
City, ete., R.,Co. v. Crocker, 95 Ala. 
412, 11 S 262. 

89. See supra § 759. 

90. Kansas City, etce.,, R. Co. v. 
Burton, 97 Ala. 240, 12 S 88; Rich- 
mond, etc., R. Co. v. Farmer, 97 Ala. 
141, 12 S 8&6. 

91. Chicago City R. Co..v. Lace, 
O24 IEA bbs 

92 New Jersey Express Co. v. 
Nichols, 33 N. J. L..434, 97 AmD 722. 


gine See Appeal and Error §§ 2606— 
94. See cases infra this note. 
[a] Thus (1) where the complain- 


ing party. subsequently introduces 
evidence equally objectionable and on 
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§ 949] 


In accord with general rules,®®> where a rule of law 
has been violated, the order or judgment appealed 
from will be reversed,®* unless the error is a harm- 
less one;®” but it will be affirmed if no rule of law 


has been violated,®® provided there 


the same grounds as that to which he 
objects, he is hetd to have waived his 
right to allege error on that ground. 
Sullivan v. Salt Lake City, 13 Utah 
122, 44 P 10389. See Appeal and 
Error § 2614 note 81. (2) Nor can 
he allege error on the ground of in- 
structions given substantially simi- 
lar to other instructions which he 
has requested. Mullally v. Haslam, 
106 Nebr. 860, 184 NW 910 

[b] Admission of testimony on 
damages.—Although the measure of 
damages for the destruction of shade 
trees, alleged to have been caused 
by defendant’s negligence, is the dif- 
ference in value of the realty before 
and after the injury, defendant can- 
not complain on appeal that a wit- 
ness was permitted to testify as to 
the value of the trees where the ob- 
jection to the testimony was not put 
on that ground and there was suffi- 
cient evidence in the case to show the 
true measure. Evans v. Keystone 
Gas °Co:,, 248° N.) Y.: 112, 42... NE 513, 
51 AmSR 681, 30 LRA 651. 

95. See Appeal and Error §§ 2537 
et seq, 2830 et seq. 

96. Cal.—Ross v. 
Oakland Terminal R, Cos., 47 Cal. A. 
Tas wl 9te P< 703. 

Conn.—Andrews v. New York, etc., 
R. a8 60 Conn. 293, 22 A 566. 

C.—Kight v. Metropolitan RR. 
Gee “94 App. 494. 

Ga.—Georgia R., etc., Co. v. Rob- 
erts, 114 Ga. 387, 40 SE 264. 

Ill.—Swan v. Boston Store, 177 IIl. 
A. 349; West Chicago St. R. Co. v. 
Winters, 107 Ill. A.. 221. 

Ky.—H. B. Phillips Co. v. Pruitt, 
82 SW 628, 26 KyL 831; Thomas v. 
Royster, 98 Ky. 206, 32 "SW 613, 17 
KyL ps 

N. Y.—Rich v. Pelham Hod El. Co., 
23 App. Div. 246, 48 NYS 1067; Gei- 
bel v. Elwell, 19 App. Div. 285, 46 
NYS 76; Devine v. Brooklyn Heights 
Eo, tApp: Div. 231, 37. ,.NYS. 1:00: 

Okl. "Gypsy Ol ‘Co: ve Ginny sit 
Okl. 76, 241 P 794. 

Pa. —Speier v. Messersmith, 85 Pa. 
Super. 233. 

Tex.—Atchison, ete., R. Co. v. See- 
ger, 44 Tex. Civ. A. 534, 98 SW 892. 

Ont.—Brown vy. Waterous Engine 
Works Co., 8 Ont. L. 37, 3 OntWR 
943; Edwards v. Ottawa River Nav. 
COs Laon iC.) O55 Bx 26 4, 

97. See infra. § 950. 

98. U. S.—Southern Pac. Co. 
Schuyler, 135 Fed. 1015, 68 CCA “409, 

Conn.—Nesbit v. Crosby, 74 Conn. 
554, 51 A 550. 

Ill.—Gerke v. Fancher, 158 Ill. 375, 
41 NE 982. 

. Mass.—Hayes v. Pitts-Kimball Co., 
183 Mass. 262, 67 NE 249. 

Pa.—Levinson v. Myers, 24 Pa. 

Super. 481. 
. Tex.—Swift v. Murphy, 45 Tex. Civ. 
A. 497, 100 SW 997; Texas Portland 
Cement, etc., Co. v. Lee, 36 Tex, Civ. 
A. 482, 82 SW 306; Ft. Worth, etc., 
ReCoev.. bartin, 33 Tex, Civ..A.) 173, 
76 SW. 236; Texas, etc., R. Co. v. 
aert pi? Tex, Ciy; A. "249, 71 SW 
760. 

99. U. S.—Kansas City Southern 
R. Co. v. Moles, 121 Fed. 351, 58 CCA 
29; Hawes v. Warren, 119 Fed. 978; 
Missouri, etc., R. Co. v. Byrne, 100 
Fed. 389, 40 CCA 402. 

Ark.—St. Louis, ete, R. Co. v. 
Rusk, 86 Ark. 325, 111 SW 263; St. 
Louis, etc, R. Co. v. Evans, 74 "Ark. 
407, 86 SW 426. 

Cal.—Bundy v. Sierra Lumber Co., 
149° Cal. 772) 87. PC ret Wikberg v. 
Olson Co., 138 Cal, eine Oics steely bi UR 
Glueck v. Scheld, 125 Cal: 288, 57 Pp 
1003; Daly v. Hinz, 113 Cal, 366, 45 
124 693; Algier v. The rey 14 Cal. 
167; King vy. Green, 7 Cal, A. 473, 94 
P 17 


° 


San Francisco- 


NEGLIGENCE 


was evidence on 


Colo.—Colorado Springs, ete., R. Co. 
v. Kelley, 65 Colo. 246, 176 P 307; 
Denver Cons. Electric ‘Co. v. Law- 
rence, 3 lColo.y (301, aio bP 3 9 Colo- 
rado Midland R. Co. v. Robbins, 30 
COlO mesg n eT 19) ba. ais 

Ida.—McKissick  v. Oregon Short 
Line R. Co., 13 Ida. 195, 89 P 620, 

lll—Spring Valley ‘Coal Coy v. 
Buzis, 213 Ill. 341, 72 NE 1060; Boyce 
Vv. Tallerman;..183. Ill, .115;- 55,,.NE 
703; Mt. Carmel v. Howell, 137 Ill. 
91, 27 NE 77; Casey v. Peter Schoen- 
hofen Brewing Co., 159 Ill. A. 571; 
Connon y. Spofford, 159 Ill. A. 536; 
Hovald yv. Cunningham, 159 Ill. A. 
134; Croupp v. Garfield Park Sani- 
tarium, 147 Ill. A. 7; Whittington v. 
Whittington, 65 Ill. A. 300; Schiff- 
macher v. Kircher, 59) Ill. A, 113; 
Wight Fire Proofing Co. v. Roczekai, 
30 Ill. A. 266 [aff 130 Ill. 139, 22 NE 


543]; Hodges v. Bearse, 30 Ill. A. 
235 [aff 129 Ill. 87, 21 NE 613]. 
Ind.—Columbian’ Enameling, etce., 


Co. v. O’Burke, 37 Ind. A. 518, 7 NE 
409, 117 AmSR 337; Citizens’ St... 
a vy. Ballard, 22 Ind. A. 151, 52 NH 

‘Iowa.—Nugent v. Cudahy Packing 
Co., 126 Iowa 517, 102 NW 442; Peter- 
son v. Adams Express Co., 111 Iowa 
572, 82 NW 963. 

Kan.—Harris v. Savage, 70 Kan. 
S61, T9sP 1138: 

Ky.—Blue-Grass Tract. Co. v. Skill- 
man, 102 SW 809, 31 KyL 480; Shin- 
kle v. McCullough, 116 Ky. 960, 77 
SW 196, 25 KyL 1143, 105 AmSR 
249. 

La.—Hebert v. Lake Charles Ice, 
ete, (Con data 5225 8b US Avs, 100 
AmSR 505, 64 LRA 101. 

Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, Ann 
Cas1918E 1122; Maxfield v. Maine 
Cent. R. Co., 100 Me. 79, 60 A 710; 
Coombs vy. Mason, 97 Me. 270, 54 A 
728; Barnes v. Rumford, 96 Me. 315, 
52 A 844; Sawyer v. Rumford Falls 
Paper Co., 90 Me. 354, 38 A 318, 60 
AmSR 260 

Md.—Miller y. Addison, 96 Md. 731, 
54 A 967. 

Mass.—Finick vy. Boston, ete, St. 
R. Co., 190 Mass. 382, 77 NE 500; 
Rosen v. Boston, 187 Mass. 245, 72 
NE 992, 68 LRA 153; Burgess. v. 
Davis Sulphur Ore Co., 165 Mass, 71, 
42 NE 501. 

Mich.—Shall v. Detroit, ete, R. 
Co., 152 Mich. 463, 116 NW 432; Ab- 
lard v. United R. ’Co., 139 Mich. 248, 
102 NW 741. 

Minn.—Ziegler  v. Phillips, 147 
Minn. 461, 180 NW 37; McDonald v. 
Duluth, 93 Minn. 206, 100 NW 1102; 
Lauritsen Vv. American Bridge Co., 87 
Minn. 518, 92 NW 475; Eckman v. 
Lauer, 67 Minn. 221, 69 NW 893. 

Mo.—Meeker v . Metropolitan St... RB, 
Co., 178 Mo. 173, 77 SW 58; Scott v. 
American Zinc, ‘etc., Co., 187 Mo. A. 
344, 173 SW 23; Zongker v. People’s 
Union Mercantile Co., 110 Mo. A. 382, 
68 SW 486; Sanitary Dairy Co. v. St. 
Louis Transit Coy OS) MOL FANTEZ0; il 
SW 726; Borden v. Falk Co., 97 Mo. 
A. 566, "71 SW 478; Hall v. Huber, 
61 Mo. A. 384; Leeright v. Ahrens, 
60 Mo, A, 118. 

Nebr.—Fremont Brewing Co, Vv. 
Hansen, 65 Nebr. 456, 91 NW 279, 93 
NW 211; Post. v. Olmsted, 47 Nebr. 
893, 66 NW 828; South Omaha _ v. 
Meyers, 3 Nebr. (Unoft.) 699, 92 NW 

Nev.—Powell v. Nevada, R. 
Co., 28 Nev. 40, 78 P 978. 

N. J.—Wolcott v, New York, etc., 
eT Con, 68 ING Sep da (421, 58) pA 297; 
Harmer y. Reed Apartment, etc., Co., 
68 N. J. L. 332, 53 A 402. 

N. Y.—Wilson vy. Troy, 135 N.Y. 
96, 32 ert 44, 31 AmSE 817, 18 LRA 
449; Albert v. Sweet, 116 Ne Xe 363, 


etc., 


which to base it. 
viewed on appeal, where there is some evidence to 
sustain the findings therein of court or jury,®? and 
in determining whether sufficient evidence has been 
produced to bring the case within this rule the ap- 
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Questions of fact will not be re- 


22 NE 762; Sweeney v. Berlin, etc., 
Envelope Co., 101 N. Y. 520, 5 NH 
358, 54 AmR 722; Totten v. Phipps, 
52 N. Y. 354; Poucher v. New York 
Cent. GR72Co;, 49) IN. GY... 263) 5 1 0e Aca EY, 
3864; Dooley v. Booth, 110 App. Div. 
894, 96 NYS 253; Norton v. Webber, 
69 App. Div. 130, 74 NYS 524 [aff 
174 N. Y. 514 mem, 66 NE 1112 mem]; 
MecTague v. Dowst, 51 App. Div. 206, 
64 NYS 949; Coxhead v. Johnson, 20 
App. Div. 605, 47 NYS 389; Murphy 
v. McWilliam, 14 App. Div. 300, 43 
NYS 937; Pearl v. Macaulay, 6 App. 
Div. 70, 39 NYS 472; Canton y. Simp- 
Son,..2, App. Div. 561,77 38° NYS’ 13; 
Murphy v. Weidmann Cooperage Co., 
1 App... Div. 283, 37. NYS 151; Mc- 
Laughlin v. Armfield, 58 Hun 3876, 12 
NYS 164; Reilly v. Sicilian Asphalt 
Pav. «Co.,i,16. Mise. 65, 37 NYS . 638; 
Ferguson vy. HWhret, 14 Misc. 454, 35 
NYS 1020; Loois y. Eureka Club, 56 
NYS 66. 

N. C.—House v. Seaboard Air Line 
R. Coz; 134 N.C. 103, 42 SH'553: 

Oh.—Robinson vy. Easton, 14 Oh. 
Gir, ;Ctiy-Nv S.08.7- 338 -OhisCing Ce Abi 
Lake Shore, etc., R. Co. v. Johnston, 
Ls Oh. 2Cive Ct, AN Sa 8ot eed) OhesCins 
Cta41: 

Okl.—Cales v. Harpole, 118 OkI. 
298, 248 P 614; Waddle v. Stafford, 
104 Okl. 192, 230 P 855; Mid-Co Gaso- 
dine Co... NV. Back, 295. OK). 295 vila, 
041. 

Pa.—Gerding v. Standard Pressed 
Steel Co., 220 Pa. 229, 69 A. 672; 
Urinz v. Lucas, 210 Pa. 620, 60 A 
309; Kemner vy. Steckel, 85 Pa. Super. 
454; Palumbo v. Campo, 85 Pa. Super, 
440; Beaver vy. Creevey, 85 Pa. Super. 
436. 


R. I.—Cummings v. National, etc., 
Seperated Mills, (242 .Re 16-850,-.53. 274 
0. 
S. D.—Hedlun v. Holy Terror Min. 
Co., 16 S. D. 261, 92 NW 81. 
Tenn.—Memphis St. R. Co. v. Kart- 
neght,.. Yo: », Penni i620, 305. Wine los 
100 AmSR 807; Wilcox v. Hines, 100 
Tenn. 524, 45 SW 781, 66 AmSR 761; 
Rosenbaum v. Shaffner, 98 Tenn. 624, 
40 SW 1086; Youngstown Bridge Co. 
v. Barnes, 98 Tenn. 401, 39 SW 714. 
Tex.—Houston, ete, R. Co. v. 
Boone, 146 SW 5338; Buchanan _v. 
Murayda, (Civ. A.) 124 SW 973; 
Texas Cent. R. Co. v. Frazier, (Civ. 
A.) 34 SW 664. 
Utah.—Lowe v. Salt Lake City, 13 
Utah 91, 44 P 1050, 57 AmSR 708. 
Va.—Edwards v. Laurel Branch 
Coal Co., 133 Va. 534, 114 SE 108; 
Norfolk, ete., R. Co. v. Spencer, 104 
Va. 657, 52 SE 810; Virginia, etc., R. 
Co. v. Bailey, 103 Va. 205, 49 SE 
33; Richmond Tract. Co. y. Clarke, 
101 Va. 382, 43 SE 618. 
Wash.—Norman v. Bellingham, 46 
Wash; 205, 89 P 559; Wick v.. Ta- 
coma Eastern R. Cor; 40 Wash. 408, 82 
P 711; Halverson v. Seattle Electric 
Cor; 35 Wash. 600, 77 P 1058. 
Wis.—Kramer v. Chicago, etc., R. 
Co., 179 Wis. 453, 190 NW 907; War- 
den v. Miller, 112 Wis. 67, 87 NW 
828; Hooker v. Chicago, etc.,, R. Co., 
76 Wis. 542, 44 NW 1085. 
Eng.—Wright v. Lefever, 51 Wkly 


Rep 149. 
Can.—J. W. McGuire Co. v. Brid- 
ger, 49 Can.-S. C. 632, 20 DomLR 


45; Hamilton Bridge Co. v. O’Connor, 
24 Can. S.C. 598, 

B. C.—Gilbert v. Southgate Log- 
ging Co., 22 B. C. 87, 24 DomLR 202, 
32 WestLR 131, 8 WestWkly 1304. 

N. B.—Porter v. O’Connell, 43 N. B. 
458; Turnbull v. Corbett, 41 N. B. 
284, 8 DomLR 348, 11 EastLR 67; 
Berthelot v. Salesses, 39 N. B. 144. 

Ont.—Fallis v. Gartshore, etc., Pipe, 
etc., Co., 4 Ont. L. 176, 1 OntWR 348; 
Scriver v. Lowe, 32 Ont. 290; Denny v. 
Montreal Tel. Co., 42.U. C. Q. B. 577., 
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pellate court in estimating the probative value of 
evidence will consider the difficulty of securing posi- 
tive proof under the circumstances of the particular 
Nor will the appellate court review findings 
of fact where the evidence on the question is con- 
flicting? or where the evidence is such that reason- 
able men might fairly differ in opinion on the 
This is the rule, even though the conflict 


case. 


issue.® 
1. Scott v. American Zinc, 
Co.; 187 Mo. A. 344, 173 SW 23, 
2 U. S.—Reiss v. North German 
Lloyd,,11 Fed. 844. 


etc., 


Cal.—Hagenah v. Bidwell, 46 Cal. 
A,..556,) 189 P 799. ; 
Colo.—Colorado Springs, ete, R. 


Co. v. Kelley, 65 Colo. 246, 176 P 3807; 
New York, etc., Min. Syndicate v. 
Rogers, 11 Colo. 6, 16 P 719, 7 AMSR 
198. 
Ill.—Murphy v. Chicago, 146 Ill. A. 
457; Springfield Cons. R. Co, v. Strat- 
ton, 134 Ill. A. 282; Chicago City R. 
Co. v. Foster, 128 Il]. A. 571 [aff 226 
Ill. 288, 80 NE 762]; Toledo, etc., R. 


Co. v. Hammett, 115 Til. A. 268; 
Cleveland, etce., R. Co. v. Baker, 106 
Tll. A. 500; Fisher v. Cook, 23 Ill. 


A. 621 [aff 125 Ill, 280, 17 NE 763). 

Iowa.—Beringer v. Dubuque St. R. 
Co., 118 Iowa 138, 91 SE 931. p 

Ky.—Nashville, etc., R. Co. v. Hig- 
gins, 92 SW 549, 29 KyL 89; Flint 
v. Illinois Cent. R. Ca., 88 SW 1055, 
28 KyL 1. 

Mich.—Richard v. Detroit, etc., R. 
Co., 129 Mich. 458, 89 NW 52. 

Mo.—Howard, etc., Realty Co. v. 
Berman, 212 Mo. A. 401, 245 SW 606; 
Vaughn v. Wm. J. Lemp Brewing Co., 
152 Mo. A. 48, 132 SW 293; Pickens 
v. Metropolitan St. R. Co., 125 Mo, A. 
669, 103 SW 124; Lotzspietch v. 
Watts, 80 Mo. A. 652. 

Mont.—Melzner v. Northern Pac. 
Re Co.," 46) Monts 162) 127) (P' 146. 

N. Y.—Archer v. New York, etc., 
® Co.) 106° N.Y. 589,) 13 NE -318; 
Rembe v. New York, etc., R. Co., 102 
N. Y. 721 mem, 7 NE 797; Klumpp 
v. New York Cent. R. Co.; 179 App. 
Div. 279, 166 NYS 333 [aff 226 N. Y. 
666 mem, 123 NE 874 mem]; Connor 
v. General Fire Extinguisher Co., 73 
App. Div. 624, 77 NYS 339 [aff 174 
N. Y. 515 mem, 66 NE 1106 mem]; 
Pressman vy. Mooney, 5 App. Diy. 121, 
39 NYS 44; Sheffield v. Rochester, 
ete., R. Co., 21 Barb. 339; James v. 
Ford, 16 Daly 126, 9 NYS 504; Dennis 
v. Harris, 19 NYS 524; Bedell v. Kirk, 
17 NYS 638; Weaver v. Bullis, 14 
NYS 338 [aff 128 N. Y. 634 mem, 29 
NE 147 mem]. 

Oh.—John C: Roth Packing Co. v. 
Wainer, 15 Oh. Cir. Ct. N. S. 166, 33 
Oh. Cir. Ct. 6386; Hewston v. Byrnes, 
21 OhNPNS 351. 

Okl.—Oklahoma Union R. Co. Vv. 
Rigaby, 122 Ok, 173," /250,'P' L001; 
St. Louis-San Francisco R, Co. v. 
Rundell,;, 108 Okl. 132, 235 P 491. 

Pa.—Cromley v. Pennsylvania R. 
.Co., 211° Pa. 429, 60 A 1007; McClos- 
key v. Chautauqua Lake Ice Co., 174 
Pa, 34, 34 A 287; Marshall v. Levy, 
64 Pa. Super. 90; Douds v. Beaver 
Valley Tract. Co., 51 Pa. Super. 24. 

R. I.—Curry v. Rhode Island Co., 
68 A 725. 

Tex.—St. Louis Southwestern R. 
Co. v. Kilman, 39 Tex. Civ. A. 107, 
86 SW 1050; El Paso Electric R. Co. 
v. Harry, 37 Tex. Civ. A. 90, 88 SW 
735: Gulf, ete, R. Co. v. Mangham, 
29 Tex. Civ. A. 486, 69 SW 80. 

Va.—Truckers’ Mfg., etc., Co. v. 
White, 108 Va. 147, 60 SE 630. 

Wis.—Bergenthal v. State Garage, 
ete., Co., 179 Wis. 42, 1909 NW 901; 
Champane v. La Crosse City R. Co., 
121 Wis. 554, 99 NW 334. 

8 Wanzer v. Chicago, 178 Ill. A. 
250; Ruppell v. New York Cent. R. 
Co., 171 App. Div. 832, 157 NYS 1095; 
Bashford v. Rosenbaum Hardware 
Co., 120 Va. 1, 90 SE 625. 

4. Bernhard v. Rensselaer, etc., R. 
Co., 1 Abb. Dec. (N. Y.) 181 [aff) 32 
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court.® 


Barb. 165, 19 HowPr 199] 3 

&. U, S:—Chicago, ete, R. Co... v. 
Clarkson, 147, Fed: 397, 77 CCA 575; 
Diamond Coal, ete., Co. v. Allen, 137 
Fed. 705, 71 CCA 107; Lumley v. 
perks Mfg. Co:, 73 Fed. 767, 20 CCA 


Ala.—Southern R. Co. v. Stewart, 
153 Ala. 133, 45 S 51; Birmingham 
Rolling Mill Co. v. Rockhold, 1438 Ala. 
115, 42.8 96. 

Ark.—St. Louis, etce., R. Co. v. Lon- 
don; 82 Ark: 267,°102' Sw. 212° St. 
Louis, etc., R. Co. v. Oleson, 81 Ark. 
405, 99 SW 385; Waters-Pierce Oil 
ae v. Knisel, 79 Ark. 608, 96 SW 
342, 

Cal_—Minter v. San Diego Cons. 
Gas, ete,” Co., “180 Cal. 2s. dee 
749; Newton v. United Electric, Gas, 
ete., Co. 43. CalA. 701, 86.2901. 

Colo.—Chicago, -etc., R. Co. v. 
Campbell, 34 Colo. 380, 88 P 138, 7 
Py ost 

Conn.—Nolan v. New York, etc., 
Ri. Co. 710, Conn. (159, 39 4A 115,543 
LRA 305. 

Ga.—Central of Georgia R. Co. v. 
Holmes, 110 Ga. 282, 34 SE 846. 

Ill.—Rousch y. Oblong Gas Co., 
179 Ill. A. 600; Brown v. Richardson, 
177 Ill. A. 488; Ohnesorge v Chicago, 
etry RR.) Co. | AS lea hate 259 
Ill. 424, 102 NE 819]; Odum v. Corn 
Products Refining Co., 173 Ill. A. 348; 
Graham, etc., Transp. Co, v. Chicago, 
126 Ill. A. 113; Illinois Cent. R. Co. v. 
Haecker, 110 Ill. A. 102; Swafford v. 
Rosenbloom, 102 Ill. A. 578; People’s 
Gas Light, eétc., iCo. v. Porter,” 102 
TT A RAG Chicas o.t City (Rs Coun. 
Maloney, 99 Ill. A. 623. 

Ind.—Toledo, etc., R. Co. v. Parks, 
163 Ind. 592, 72 NE 636; Lake Erie, 
etc, Ro Cov vic bike, 185 Ind "Ay "564, 
74 NE 636. 

Ind. T.—Missouri, ete., R. Co. v. 
McCoy, 7 Ind. T. 288, 104: SW 620; 
Missouri, etc., R. Co. v. Webb, 6 Ind. 
T, 280, 97 SW 1010. 

Iowa.—Graham v. Chicago, ete., R. 
Co., 131 Iowa 741, 107 NW 595, 117 
AmSR 445, 7 LRANS 603. 

Kan.—Chicago, ete., R. Co. v. Clin- 
kenbeard, 72 Kan. 559, 84 P 142; At- 
chison, etc., R. Co. v. Judah, 65 Kan. 
474, 70 P 346. 

Ky.—Louisville, etce., R. Co. v. Gil- 
more, 131 Ky. 1382, 109 SW 321, 33 
KyL 74, 21 LRANS 7238; Cumberland 
Tel., ete, Co; v. Tally; 201 .S We 307, 
13° Kyl 1328; Doulsville *R. Co, v. 
Edelen, 123 Ky. 629, 96 SW 901; 
Louisville R. Co. v. Colston, 117 Ky. 
804, 79 SW 248, 25 KyL 1938; Louis- 
ville, etc., Mail Co. v. Gilliland, 72, 
SW 1101, 24 KyL 2081; Louisville, 
ete., R. Co. v. Howerton, 115 Ky. 89, 
72 SW 760, 24 KyL 1905, 103 AmSR 
295; Triple-State Natural Gas, etc., 
Co. v. Wellman, 114 Ky. 79, 70 SW 
49, 24 KyL 851, 1 AnnCas 64. 

La.—Wood v. New Orleans R., etc., 
Co., 117 La. 119, 41 S 436, 8 AnnCas 
983; Greve v. New Orleans, etc., R., 
etc., Co., 114 La. 974, 38 S 698. 

Me.—F rederickson Vv. Central 
Wharf Towboat Co., 101 Me. 406, 64 
A 666; Moore v. Stetson, 96 Me. 197, 
52 A 767; Sawyer v. Rumford Falls 
Paper Co., 90 Me, 354, 38 A 318, 60 


AmSR 260. 

Mass.—Dacey vy. Boston, ete, R. 
Co., 191 Mass. 44, 77 NE 523; Hil- 
born v. Boston, ete., St. R. Co., 191 
Mass. 14, 77 NE 646; McDonald v. 
Dutton, 190 Mass. 891, 76 NE 1055; 
Johnson v. Holmes, 188 Mass. 170, 
74 NE 364; Miller v. North Adams, 
182 Mass. 569, 66 NE 197. 
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is confined to the question of defendant’s responsi- 
bility for the augmentation of plaintiff’s injury, 16 
appearing from the evidence that in other respects 
defendant was without fault.* 
presents all the facts found by the trial court and 
the findings are clearly erroneous, the question pre- 
sented is one of law and reviewable by the appellate 


But where the record 


Mich.—Boisen v. Cobbs, 147 Mich. 
429, 111 NW 82; Siegel v. United 
Electric Heating, Co., 143 Mich. 484, 
106 NW 1127; Cutcher v. Detroit, 139 
Mich. 186, 102 NW 629. 

Minn.—Woodruff v. Bearman Fruit 
Co., 108 Minn, 118, 121 NW 426; Sta- 
loch v. Holm, 100 Minn. 276, 111 NW 
264, 9 LRANS 712; Gendreau vy. Min- 


neapolis, etc., R. Co., 99 Minn. 38, 
108 NW 814; Martyn v. Minnesota, 
ete., (R. Co., 9b Minn, 333... LO4ke Nie 


133; Wickenburg v. Minneapolis, etce., 
R- Co., ‘94 Minn.’ 276, 102. NW. 7138; 
Griffin v. Minnesota Transfer R. Co., 
94 Minn. 191, 102 NW 391; Phillips 
v. Great Northern R. Co., 94 Minn. 
110, 102 NW 378; Fewings v. Men- 
denhall, 88 Minn. 336, 93 NW 127, 97 
AmSR 519, 60 LRA 601; Kayser v. 
Lindell, 73 Minn. 123, 75 NW 1088. 

Miss.—Mobile, ete., R. Co. v. Jack- 
Bon, 92 Miss. 517, 46 S 142: 

Mo.—Higgins v. St. Louis, ete., R. 
Co., 197 Mo. 300, 95 SW 863; Woods 
v. Wabash R. Co., 188 Mo. 229, 86 
SW 1082; Carey v. Kansas City, 187 
Mo. 715, 86 SW 438, 70 LRA 65; 
Harper v. St. Louis Merchants’ 
Bridge Terminal Co., 187 Mo. 575, 86 
SW 99; Trigg v. Ozark Land, etc., 
Co., 187 Mo, 227, 86 SW 222; Hessel- 
bach vy. St. Louis, 179 Mo. 505, 78 
SW 1009; Price v. St. Louis Transit 
Co.,.125 Mo. A. 67, 102 SW 626; Ben- 
nett v. Metropolitan St. R. 
Mo. A. 7038, 99 SW 480; Lovell. v: 
Kansas City Southern R. Co., 121 Mo. 
A. 466, 97 SW 193; Whitley v. Chi- 
cago, etc., R. Co., 109 Mo. A. 123, 8&3 
SW 68; Spiro v. St. Louis Transit 
Co.,.102 Mo. A. 250, 76 Sw ‘684; 
Glick v. Kansas City, etce., R. Co., 57 
Mo. A. 97. 

Nebr.—Lincoln Gas, ete, ‘Co. v. 
Thomas, 74 Nebr. 257, 104 NW-153; 
New Omaha Thomson-Houston Elec- 
tric Light Co. v. Anderson, 73 Nebr. 
84, 102 NW 89; Kitchen vy. Carter, .47 
Nebr. 776, 66 NW 855. 

N. J.—Piver v. Pennsylvania R. 
Co:, 74 .Ni Fe De 619) 67 A109 70) a 
834; Whilt v. Public Serv. Corp., 74 
N. J. L. 141, 64 A 972 [aff 76 N. J. L. 
729, 72 A 420, 74 A 568]; Griffin v. 
Jersey~ City, ete., R.-Co..- 738 News. ee 
389, 63 A 863; Hissing v. Erie R. Co., 
73 N. J. L. 348, 68 A 856; Conway v. 
Vezzetti,69 NT. Li.) 235, 545 A*2oe= 
Furey v. New York Cent., etc.,.R. Co., 
67 N.. J: Le 270, 52° A505: 

N. Y.—Carney v. Minnesota Dock 
Co, 19 NV Ye B01 84) NBO 62" Pear. 
sall v. New York Cent., etc., R. Co., 
189 N. Y. 474, 82 NE 752: Smith. v: 
New York Cent., ete., R. Co., 164 N. 
Y. 491, 58 NE 655; Hudson v. Rome, 
ete., R. Co. 145 N, Y. 408,40 Ness 
Hunter _v. New York, etc., R. Co., 
116 N. Y. 615, 283 NE 9, 6 LRA 246- 
Etshells v. Fargo, 160 App. Div. 874, 
144 NYS 1069; Wilund v. New York 
Cent., etc., R. Co., 155 App. Div. 904, 
139 NYS 1071; Cannon v. Fargo, 147 
App. Div, 51, 131 NYS 643; Brun- 
dage v. Fonda, etc., R. Co., 127 App. 
Div. 475, 111 NYS 80; Seaman v. 
Mott, 127 App. Div. 18, 110 NYS 1040: 
McDonald v. Degnon-McLean Con- 
tracting Co., 124 App. Div. 824, 109 
NYS 519; Winchell v. New York 
Cent.,' ete: Ri Co.; 121) App: Divi 52h 
105: NYS 425; Gelderman v. Curtis, 
120 App. Div. 400, 105 NYS 221; 
Sticht v. Buffalo Cereal Co., 116 App. 
Div. 632, 101 NYS 995; Titus v. 
Tangeman, 116 App. Div. 487; 101 


NYS 1000; Adams v. New York City. 


R. Co., 116 App. Div, 315, 101 NYS 
510; Grathwohl v. New York Cent., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eS ee ee 


a 


i 


ee ene 


§§ 950-951] > 


[§ 950] 4. Harmless Error. 


sion of evidence,? 


Following the gen- 
eral rule,® error in the action of the court with re- 
spect to the pleadings,’ in the admission® or exclu- 
in the giving’? or refusalt+ of 
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instructions, in the conduct of counsel!? or jury,'? 
or in the form of judgment,4 is not ground for 
reversal where not prejudicial to the rights of the 
complaining party. 


XIII. CRIMINAL RESPONSIBILITY?5 


Is 951] The performance of a lawful act in a 
negligent manner does not give rise to criminal 


CECSs RCO LLOyADD,,. Diy. «176, 10d 
NYS 667; Creswell v. United Shirt, 
ete, Co, 1115 App. - Div. 12, 100. NYS 


497; Truesdell v. Erie R. Co., 114 App. 
Div. 34, 99 NYS 694; Mosesco v. 
Interborough Rapid Transit Co., 113 
App. Div. 517, 99 NYS 3845;. Reeves 
__v. Fourteenth St. Store, 110 App. Div. 
735, 96 NYS 448; Freeland v. Brook- 
lyn Heights R. Co., 109 App. Div. 651, 
96 NYS 251; Poland v. United Tract. 
Co., 107 App. Div. 561, 95 NYS 498; 
Burnos v. American Sugar Refining 
Co., 107 App. Div. 286, 94 NYS 1104; 
Matulewicz v. Metropolitan St. R. Co., 
107 App. Div. 230, 95 NYS 7; Hughes 
v. Russell, 104 App. Div. 144, 93 NYS 
307; Hartman vy. Clarke, 104 App. 
Div. 62, 92 NYS 314; Owen v. Retsof 
Min. Co., 102 App. Div. 130, 92 NYS 
270; McFeeters v. New York, 102 
App. Div. 32, 92 NYS 79; Shepard v. 
Bellew, etc., Co., 101 App. Div. 257, 
91 NYS 999; Fahner v. Brooklyn 
Heights R. Co., 86 App. Div. 488, 83 
NYS 815; Fremont v. Metropolitan St. 
R. Co., 838 App. Div. 414, 82 NYS 307; 
Adams v. Metropolitan St. R. Co., 82 
App. Div. 354, 81 NYS 553; Schooler 
v. New York’ Cent., etc., R. Cor. cbt 
App. Div. 646, 80 NYS "300; Lee v. 
Berne, 79 App. Div. 214, 80 NYS 107; 
Larkin v. United Tract. Co., 76 App. 
Div. 228, 78 NYS 538; Schubkegel v. 
Butler, 76 App. Div. 10, 78 NYS 644; 
Haines v. Keahon, 46 App. Div. 164, 
61 NYS 757; Patterson v. Hochster, 
38 App. Div. 398, 56 NYS 467; Piehl 
v. Albany R. Co., 19 App. Div. 471, 46 
NYS 257; Morris v. Third Ave. R. 
Co., 1 Daly 202, 23 HowPr 345; Denny 
v. Strauss, 109 NYS -26; Priolo v. 
Southard, 103 NYS 593; Coogan v. 
Interborough Rapid Transit Co., 50 
Mise. 562, 99 NYS 382; Gunther v. 
Metropolitan St. R. Co., 45 Misc. 117, 
91 NYS 589. 

N. C.—Moore vy. Charlotte Electric 
R., etc., Co., 136 N. C. 554, 48 SE 
822, 67 LRA 470. 

N. D.—Cumming v. Great Northern 
me, Co, to NN: DD. 611,..108 NW. 7985 
Owen v. Cook, 9 N. D. 134, 81 NW 
285, 47 LRA 646 

Okl.—Gulf, ete., R. Co. v. Harpole, 
111 Okl. 301, 239 P 609. 

Pa.—Brehony v. Pottsville Union 
Tract. Co., 218: Pa. 123; 66; A 1006; 
Leister v. Philadelphia Rapid Tran- 
sit Co., 217 Pa. 652, 66 A 866; Small v. 
Pittsburg Re) Co.,.0216,. Pa, 584, 66 A 
76; McGuire v. Lehigh Valley R, Cos; 
215 Pa. 618, 64 A 825; Dalton v. 
Towanda Borough, 215 Pa. 402, 64 A 
547; McGregor v. Pennsylvania R. 
Co.,. 212 Pa, 482, 61 A 1017; McKee 
v. Harrisburg Tract. Co., 211 Pa. 47, 
60 A 498; Kilbride v. Carbon Dioxide, 
ete., Co., :201 Pa. 552, 51-A 347, 88 
AmSR 829; Bube v. gree on Bor- 
ough, 25 Pa. Super. 88. 

R. I.—Heltzen v. Union R. Co., 26 
R. 1. 576,59 A 918. 

Tex.—Texas Loan Agency v. Flem- 
ing, 92 Tex. 458, 49 SW 1039, 44 LRA 
279; Texas Cent. R. Co. v. Harbison, 
fey. A.) 88 SW 414; G. A. Duerler 

Co. v. Dullnig, (Civ. A.) 83 SW 
835° ‘Caff 87 SW 332]; eet taney 
etc., R. Co. v. Wear, 33 Tex. Civ. A. 
492, 77 SW 272. 

Va.—Norfolk, etc., R. Co. v. Dean, 
107 Va. 505, 59 SE 389; Chesapeake, 
ete,, R. Co. v. Paris, 107 Va. 408, 59 
SE 398; Berkley St. R. Co. v. Simp- 
son, 106 Va. 548, 56 SE 331; Norfolk, 
ete, KR. Cor ve McDonald, 106 Va. 207, 
55 SE 554; Blue Ridge Light, etc., Co. 
Vv. Tutwiler, 106 Va. 54, 55 SE 539; 
Wise Terminal Co, vy. McCormick, 104 


[By Rupy J. Brossman ] 


responsibility.1¢ 


Va. 400, 51 SE 731; Norfolk, ete., R. 
Cor} v. Johnson, 103 Va. 787, 50 SE 
268; Chesapeake, Cte. ORLA COS |. VWs 
Heath, 103 Va. 64, 48 SH 508; Sea- 
board, ete., R.°Co. v. Hickey, 102° Va. 
394, 46 SE 392; Southern R. Co. v. 
Hall, 102 Va. 135, 45 SE 867; Rich- 
mond Pass., etc., Co. v. Racks, 101 Va. 
487, 44 SE’ 709. 

Wash.—Wilson v. Northern Pac. R. 
Co., 31 Wash: 67;.71 P 713. 

W. Va.—Richards v. 
oe Works, 56 W. Va 


Riverside 
510, 49 SH 


Wis.—Grams v. C. Reiss Coal Co., 
125 Wis. 1, 102 NW 586, 

Can. —Canadian Coloured Cotton 
Mills ap Talbot; 27 Can. S. C, 198. 

N. B.—Cochran vy. Lloyd, 42° N. B. 
112, 11 DomLR 721, 13 EastLR 92. 

Ont.—Follet vy. Toronto St. SRS Co; 
15 Ont. A. 346; Jones v. Grand Trunk 
R.. Co., 45° UG. Q) ‘B.21935 Robinson 
v. Bletcher, 15 U. C. Q. B. 159. 
gies See Appeal and Hrror §§ 2879- 

7. See Appeal and Error § 2901 et 


seq. 

[a] Refusal to withdraw count.— 
Scott v. Parlin, ete., Co., 245 Ill. 460, 
92 NE 318. 


8 See Appeal and Error § 2952 et 


q. 

[a] Fact otherwise established.— 
Chicago Mill, ete., Co. v. Ross, 99 Ark. 
597, 139 SW 632. 

[b]- Not affecting result.—Hodges 
v. Percival, 132 Ill. 58, 28 NE 423; 
Cecil Paper Coe :v: Nesbitt, 117 Ma. 
59, 83 A 254: Ashton y. Detroit City 
R. Co., 78 Mich. 587, 44 NW i141; 
Farrelli v. Charles T. Wills Co., 165 
App. Div. 715, 151 NYS 541; Annas 
v. Milwaukee, etc., R. Co., 67 Wis. 
46, 30 NW 282, 58 AmR 848. 


se 


[ec] Cured by instruction.—Allen 
v. Ames, ete., R. Co., 106 Iowa 602, 
76 NW 848. 


9. See Appeal and Error § 2986 et 


seq. 

[a] No prejudice shown.—Cone- 
cuh Naval Stores Co. v. Castillow, 
209 Ala. 271, 96 S 142; Birmingham 
R., etc., Co. v. Demmins,. 3 Ala, A. 
359, 57 S 404. 

[b] Cumulative only.—Nashville 
Lumber Co. v. Busbee, 100 Ark. 76, 
139 SW 301, 88 LRANS 754; Donker 
v. Powers, 230 Mich. 237, 202 NW 989. 

[c] Fact proved by other evi- 
dence.—Devine v. Northwestern El. 
R. Co.,; 265 Til. 641,,107 NE 118; 
Zvanovich vy. Gagnon, 45 Mont. 180, 
122 P 272. 

{d] In view of instructions given. 
—Fane v. Philadelphia Rapid Tran- 
sit Co., 228 Pa. 471, 77 A 806. 

10. See Appeal and Error § 3013 


et seq. 

[a] iability conclusively estab- 
lished by evidence.—St. Louis, etc., 
R. Co. v. Jackson, 96 Ark. 469, 132 
SW 206, 31 LRANS 980; Rio Grande 
Southern R. Co. v. Nichols, 52 Colo, 
CUA LR gee oles ja 
Not affecting result.—Kansas 
etc., R. Co. v. Stoner, 49 Fed. 
209, 1 CCA 281; Jacksonville, etc., 
R. Co. v. Peninsular Land, etc., Co., 
27. Fla: 1, 157, 9. S 661,,17 LRA_ 33, 
65; Savannah, etc, R. Co. v. God- 
kin, 104 Ga. 655, 30 SEH 378, 69 AmSR 
187; Chicago, etc., R. Co. v. Levy, 160 
Ill. 385, 43. NE 357% [rev 67, Ill... A. 
365]; Chicago, etc., R. Co. v. Mat- 
thews, 153 Ill. 268, 38 NE 559 [aff 
48 Ill. A. 3611; Chicago 
v. Wilcox, 138 Ill. 370, 
21 LRA 76: Mumaugh 
ete., R. Co., 180 Ill. A. 


v. Chicago, 
229; Elgin 


Negligence may, however, be of 


such character as to furnish evidence of that in- 


Dairy Co. v. Shepherd, (Ind. A.) 103 
NE 433; Rossi.v. Jewell-Jelico Coal 
Co}, £57 Ry. 332, 168 SW 220; Fisch- 
bach v. Dunham, (Mo. A.) 303 SW 
217; Brooks vy. Hannibal, ete., R. Co., 
35 Mo. A, 571; Gellatty v. New Jer- 
sey. Cent. R. COs 86.N. Je. 4165492 
A 279; Lee v. Vacuum Oil Co., 54 
Hun 156, 7 NYS 426 [rev on other 
grounds 126 Ne Y¥ur579, 27 NE Loy 
Huffman v. Bosworth, 25 N. D. 22, 
140 NW 672; Pullman Palace Car Co. 
v. Smith, 79 Tex. 468, 14 SW 998, 23 
AmSR 356, 13 LRA 215; Texas, etc., 
R. Co. v. Williams, (Tex. Civ. A 
200 SW 1149; Houston Belt,. ete.,.oR- 
Co. v.* O’Leary, (Lex; Civ..; A-)- 136 
SW 601; Temple Electric Light Co. 
v. Halliburton, (Tex. Civ. A.) 136 
SW 584; Gulf, etc., R. Co. v. Coleman, 
51 Tex. Civ. A, 415, 112 SW 690; 
Paris, etc., R. Co. v. Nesbitt, (Tex. 
Civ. A.) 38 SW 243; Gulf, etc., R. Co. 
v. Buford, 2 Tex. Civ. A, 115, 21 SW 
272; Smith v. Union Trunk Line, 18 
Wash. 351, 51 P 400, 45 LRA 169. 
{[c] Favoring appellant. —Brooks 
v. Hannibal, etc., R. Co., 35 Mo, A. 
571; Bohn v. Havemeyer, 114 WN ae 
296, 21 NE 402; Gschwind v. Viers, 21 
Oh. A. 124, 152 NE 911; Cincinnati 
Tract. Co. v. Handy, 4 Oh. A. 21, 22 
Oh: Cir Cy N& Sy 31s) Gultioetae Rs 
Co. v. Williams, (Tex. Civ. A.) 136 


SW 527. 

{d] Held prejudicial—Mertz  v. 
Connecticut Co., 217 N. ¥. 475, 112 
NE 166; Ford v. Wanamaker, 165 
App. Div. 284, 150 NYS 795; B. A. 
Stevens Co. v. Blum, 17 Oh. Cir. Ct. 
Nii /S. + 115: 

{e] In view of other instructions 
given.—Cleveland, etc., R. Co. v, Bad- 
deley, 150 Ill. 328, 36 NE 965 [aff 52 
Ill. A. 94]; Lake Hrie, etc., R. Co. v. 
Morain, 36 Ill. A. 632 [aff 140 Ill. 
117, 29 NE 869]; Barnes v. Marcus, 
96 Iowa 675, 65 NW 984; Doyle v. 
Pennsylvania, ete., Canal, etc., Co., 
139 N. Y. 637 mem, 34 NE 1063. 

11. See Appeal and Error § 3031 et 


seq. 

{a] In view of other instructions 
given.—Lanyon v. Lanquist, etc., Co., 
157 Ill. A. 316; Jones v. Chicago City 
R. Co., 147 Ill. A. 640; Dixon v. Scott, 
81 Til: A. 368 [aff 181 19) uke 54 
NE 897]; Klumpp v. New York Cent. 
R: Co., 179 App. Div. 279, 166 NYS 
333 [aff 226 N. Y. 666 mem, 123 NE 
874 mem]; Greve v. Cincinnati Tract. 
Co., 15 OhNPNS 289. 

[b] Not affecting result.—Equita- 
ble Powder Mfg. Co. v. Cleveland, 
ete., R. Co., 246 Tl. 582, 92 NE. 979. 

12. Marder v. Leary, 137 Ill. 319, 
26 NE 1093; Houston Belt, ete. R. 
Co. v. O’Leary, (Tex, Civ. A.) 136 
SW 601. See also Appeal and Error 


§ 29387 et seq. 

13. Atkins v. Chicago, etc., R. Co., 
152 Mo. A. 291, 132 SW 1186. See 
also Appeal and Error § 29383 et seq. 

14 See also Appeal and Error § 
8047 et seq. 

[a] Capable of correction.—Roy 
v. East St. Louis R. Co., 119 Ill. A. 
313. 

15. Cross references: 
Abandonment or neglect of child by 

parent see Parent and Child [29 

Cyc 1676]. 

Homicide resulting from negligence 
see Homicide § 141 et seq; Motor 

Vehicles § 1380. 


Neglect of infants amounting to 
cruelty see Infants § 18. 
16. Peo. v. Anderson, 310 Ill. 389, 


141 NE 727; Peo, v. Adams, 289 Ill. 
339, 124 NE 575. 


1372 [45 0. 5:] 


difference to consequences which in some offenses 
takes the place of actual criminal intent.17 In order 
to have such effect the negligence of defendant must 
be of a greater degree than is ordinarily necessary 
Slight failure in duty 
The conduct of defendant must 
be such as to show an utter disregard for the safety 
of others.2° Such conduct is usually termed ‘‘crimi- 
nal negligence,’’2! but various others terms of de- 
It has been as- 
serted that negligence of this character is incapable 
of precise definition,”* it being largely a matter of 
degree,?4 and dependent upon the circumstances of 


to impose eivil liability.*§ 
is not sufficient.19 


scription have been employed.*? 


each ecase.”° 
Rule under statute. 


17. Ala.—Fitzgerald v. State, 112 
Ala. 34, 20 S 966; White v. State, 84 
Ala. 421, 4 S 598; Hampton v. State, 
45 Ala. 82. 

Ariz.cBrimhall v. State, 255 P 

Be 

Colo.—Thomas v. Peo., 2 Colo. A. 
613, 32 P1349: 

Iowa.—State v. Moore, 
514, 518. 106 NW 16. 

La.—State v. Irvine, 126 La. 434, 
52 S567. 

Nebr.—Schultz v. State, 89 Nebr. 34, 
130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495. 

Ss. C.—State v. Clardy, 73 S. C. 340, 
53 SE 493. ‘ 

“Negligence and reokless indiffer- 
ence to the lives and safety of others 
will supply the intent for the pur- 
poses of the criminal law.”  State-v. 
Moore, supra. 

Homicide occasioned by negligence 
of defendant see Homicide § 141. 

18. Ala.—White v. State, 84 Ala. 
421, 4 S 598. 

Ill.— Peo. v. Adams, 289 Ill. 339, 124 
NE 575. 

Ind.—Luther y. State, 177 Ind. 619, 
98 NE 640. 

Ky.—Caywood v. Com., 7 KyL 224. 

N. J.—State v. Young, (Sup.) 56 


A 471. 

N. Y.—Peo. v. Rosenheimer, 209 
N. Y. 115, 102 NE 5380, 46 LRANS 
977, AnnCas1915A 161; Peo. v. An- 
gelo, 219 App. Div. 646, 221 NY 
47. } 

N. C.—State v. Rountree, 181 N. C. 
, 106 SE 669; State v. McIver, 175 
N. C. 761, 94 SE 682; State v. Tank- 
ersley, 172 N. C. 955, 90 SE 781, LRA 
L917C. 533. 

Or.—State v. Justus, 11 Or. 178, 8 
P 337, 50 AmR 470. 

Eng.—Rex v. Long, 4 C. & P. 398, 
19 BCL 572; Rex v. Williamson, 3 
@irés& P635, 14 HCLS755; Regiv. Hi- 
Hott, 16: Cox iGh C. 105) Reg. vi Bins 
ney, 12 Cox C. C. 625; Reg. v. Spen- 
cer, L0-Cox VC. C525. Hulls t Case, 
Kel. C. C. 40, 84 Reprint 1072; Reg. 
v. Spilling, 2 M. & Rob. 107; Rex v. 
Green, 7 C. & P, 156, 382. HCL 549. 
But see State v. Gilliam, 66 S. C. 
419, 45 SE 6 (approving instruction 
defining negligence as want of or- 
dinary care). ; 

“A [long] distance separates the 
negligence which renders one crim- 
inally liable from that which estab- 


129 Iowa 


lishes civil liability.”” Peo. v. Rosen- 
heimer, 209 N. Y. 115, 123, 102 NE 
bat 46 LRANS 977, AnnCas1915A 

61. 

19. Peo. v. Campbell, 237 Mich. 
424, 212 NW 97; Stehr v. State, 92 
Nebr. 755, 1389 NW 676, 45 LRANS 
559, AnnCas1914A 578. 

20. Ariz.—Brimhall v. State, 255 
dees US 

Colo.—Thomas v. Peo., 2 Colo. A. 


By reason of express_or im- 
plied provisions of some statutes imposing certain 
duties on particular classes of persons,”° negligence 
in the performance of those duties, whereby injury 
results, is sufficient to establish criminal liability.?’ 
It is no defense that the negligence of another 


NEGLIGENCE 


injuries.?® 


statute.?3 
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concurred with that of defendant in causing the 
In accordance with the rule applicable 
in criminal cases,?® a verdict of not guilty must be 
directed where there is no evidence to show the 
negligence of defendant.*° 

Reckless imprudence. 
ute,*! reckless imprudence or criminal negligence is 
an act from which injury results, which act, had it 
been done from malice, would constitute one of the 
different grades of felony.*? 
may be indemnified in a prosecution under this 


Under the Philippine stat- 


The person injured 


Leaving shaft, well, or other opening uncovered. 


A statute making it unlawful to leave any shaft, 


518, 31 P 349. 

Ill.—Peo. v. Adams, 289 Ill. 339, 
124 NE 575. 

Mich.—Peo. v. Campbell, 237 Mich. 
424, 212 NW 97. 

Nebr.—Schultz v. State, 89 Nebr. 
34, 130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495. 

21. Cal.—Peo. v. Seiler, 57 Cal. A. 
195; 200s 200. (Pi so6ie bein eyed: 

Conn.—State v. Goetz, 83 Conn. 
437,76 A 1000, 30 LRANS 458. 

Ga.—Rankin v. Merchants’, etc., 
Transp. Co., 73 Ga. 229, 54 AmR 874; 
Peanee v. State, 4 Ga. A, 583, 62 SH 
140. 

Ind.—Luther vy. State, 177 Ind. 619, 
98 NE 640. 

Nebr.—Schultz v. State, 89 Nebr. 
34, 130 NW 972, 33 LRANS 403, Ann 
Casi912C 495. 

[a] Knowledge of danger and dis- 
regard of consequences.—Criminal 
negligence necessarily implies not 
only knowledge of probable conse- 
quences which may result from the 
use of an instrumentality, but also 
willful or waniton disregard of the 
probable effects thereof on others 
likely to be affected thereby. Carbo 
v. State, 4 Ga. A. 588,62 SE 140. 

[b] Dangerous instrumentality on 
premises.—One who has an object of 
danger, or a dangerous instrument of 
any kind on his premises, owes no 
duty with reference to the safety of 
others so as to render him criminally 
responsible, except as to those likely 
to be affected thereby. Carbo v. 
State, 4 Ga. A. 583, 62 SE 140. 

[c] Use of means for safety of 
person in danger.—Criminal negli- 
gence is not shown against one who 
uses every means in his power for 
the safety of those whom, it is al- 
leged, his negligence has affected. 
renee v. State, 4 Ga. A. 583, 62 SE 

0. 

[d] Where one is charged with a 
special duty, the nonperformance of 
which involves danger to the safety 
of others, the failure to perform the 


duty, even through inattention, is 
gross and culpable, or, in other 
words, criminal negligence. State v. 


Irvine, 126 La. 434, 52°S 567. 

Criminal negligence of passenger 
as defense to action for injuries see 
Carriers § 1481. 

22. State v. Tankersley, 172 N. C. 
955, 90 SH 781, LRAI1917C 583, 

[a] Gross negligence.—(1) Crim- 
inality is not predicated upon mere 
negligence or carelessness, “but upon 
that degree of negligence or care- 


lessness which is denominated 
‘gross.’” _Kitzgerald v. State, 112 
Ala. 34, 39, 20 S 966. (2) “ ‘Gross’ 


as here used is intended to convey 
the idea of recklessness with regard 
to the safety of others.’ State v. 
Lester, 127 Minn. 282, 285, 149 NW 


well, or other opening uncovered on any unclosed 
land, and requiring any person, etce., digging “any, 
such shaft, well, or other opening, whether for the 
purpose of mining, or other purpose,’’** applies to a’ 
well or other opening, although not dug for mining 
purposes ;*° it applies to a well or opening on a lot, 


297, LRA1915D 201, 

[b] “Gross and aggravated” neg- 
ligence is not required, but gross neg-! 
ligence alone is sufficient. Austin v. 
State, 145 Ala. 37, 40 S 989. 

[c] Recklessness and wantonness. 
—‘‘Negligence, to -become criminal, 
must necessarily be reckless or wan- 
ton and of such a character a 
shows an utter disregard of the! 
safety of others under circumstances: 
likely to cause injury. Peo. v. Falko- 
vitch, 280 Ill. 321, 117 NE 398, Ann! 
Cas1918B 1077.’* Peo. v. Adams, 289 
Til. 339, 346, 124 NE 575. 

{d] “Culpable negligence is the 
omission to do something which a 
reasonable, prudent and honest man 
would do, or the doing something 
which such a man would not do un- 
der all the circumstances surround 


ing each particular case.” State 
v. Emery, 78 Mo. 77, 80, 47 AmE, 
92 [quot State v. Horner, 266 Mo. 


109, 113, 180 SW 873]. See State v. 
Coulter, (Mo.) 204 SW 5, 6 
addition to this definition of the 
clause ‘“‘that any act of negligenc 
whereby one party directly brings 
about the death of another human 
being is an act of culpable negligence 
in law’ was erroneous). ; 
23. State v. Lester, 127 Minn. 282, 
149 NW 297, LRA1915D 201; Peo: 
¥ Angelo, 219 App. Div. 646, 221 NYS 


(the 


ih { 
24. State v. Lester, 127 Minn. 282, 
149 NW 297, LRA1915D 201. 


25. State v. Irvine, 126 La. 434, 
52 S 567. 

26. See statutory provisions. 

27. Cook vy. Western, ete., R. Co., 


72 Ga. 48; Massee, etc., Lumber Co. 
v. Georgia, ‘etc., R. Co, 12° Gav As 
436, 77 SE 366; Peo. v. Campbell, 237 
Mich. 424, 212 NW 97; Com. v. Cook 


8 Pa. Co. 486. i 
28. Com. yv. Cook, supra. 

29. See Criminal Law § 2299. 

30. State v. Grand Trunk R. Co., 
65 N. H. 6638, 28 A 525. 

31. See Pen. Code § 568. 

32. U. S. v. Manabat, 28 Philip- 
pine 560; U. S. v. Apigo, 25 Philip-, 


pine 631; U.S. v. Barias, 23 Philip- 
pine 434; U. SS. v. Eduardo,. 15, 
Philippine 161; U. S. v: Zabala, 6 
Philippine 431; U. S. v. De los Reyes, 
1 Philippine 375. 


[a] Acts hel{f not to be criminal 
negligence.—U. S. v. Barnes, 12 
Philippine) 9359) Ua 'S.." viw Naveed 


Philippine 580. 
v. Manabat, 28 Philip- 


pine 560; U. S. v. Apigo, 25 Philip- 
pine 631 
34. See statutory provisions. 


35. American Bldg., etc., ,AsSoc. y. 
State, 147 Ark. 80, 226 SW 1056. 

Statutory duty to fence or cover 
mining shafts, etc. see Mines and 
Minerals § 778. 


lis —_—_————— OO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in a town or city occupied as a residence,** and an 
owner of land ean be convicted for a violation of 
the statute, although he did not dig or cause the 
opening to be dug.*7 But an owner who delivers 
land to a tenant with a well properly covered is not 
guilty of violating the statute if the well becomes 


1 


*NEGLIGENCIA. In Spanish law, negligence; 


the absence of care,! and a source of obligations,’ 


in the omission of steps required by the character 
of which the obligor’s negligence consists, although 
in the absence of a specific standard that observed 
by a good father of a family is required.* 
NEGLIGENT.‘ Careless, heedless, liability to 


‘omit what ought to be done, want of attention;® 


habitually omitting, careless, heedless, neglectful, 
incompetent, thoughtless, or regardless.® 

Negligent act.’ An inadvertent act. If acts 
are such as an ordinarily prudent person would 
have committed under the same circumstances, they 
are not ‘‘negligent.’’® 

Negligent operation..° The failure to use the 
proper means at hand in a proper and careful way 
as persons of ordinary prudence do under like con- 


i 


~ ditions for their own safety."? 


Other phrases: ‘‘ Negligent and careless,’’!? ‘‘neg- 
ligent construction,’’!* ‘‘negligent delay,’’* ‘‘negli- 
| 36 American Bldg., etc., Assoc. v. 10. “Operation” 


State, 147 Ark. 80, 226 SW 1056. Cyc 1497]. 
37. American Bldg., etc., Assoc. 11. Central 


s 


NEGLIGENCE—NEGLIGENTLY 


Coal, 


[45 C.J.] 1873 
uncovered while the land is in the tenant’s posses- 
sion, the tenant being liable in such case.2® It is 
error to assess damages against defendant for in- 
juring live stock, where the statute does not author- 
ize it, and the owner of the stock is not a party 
concluded by the proceeding.®? 


gent in repairing,’’*> ‘‘negligent navigation,’’!¢ 
“negligent or unlawful fire,’’” ‘‘negligent, wrong- 
ful, and inexcusable,’’!® ‘‘wilful or negligent vio- 
lation of the statute,’ ‘‘wrongful, careless, and 
negligent manner.’ ’2° : 

NEGLIGENT ACT.?1 

NEGLIGENT ESCAPE.?? 

NEGLIGENT HOMICIDE.2? . 

NEGLIGENTIA. In the civil law, carelessness; 
inattention; the omission of proper care or fore- 
thought.2* The term is not exactly equivalent to 
our ‘‘negligence,’’?> inasmuch as it was not any 
negligentia, but only a high or gross degree of it, 
that amounted to culpa.?® 

NEGLIGENTIA SEMPER HABET INFORTU- 
NIUM COMITEM.?7 

NEGLIGENTLY.** Without exercising that de- 
gree of care which a person of ordinary sense and 
prudence, under like circumstances, and in the per- 
formance of a like act, would have exercised.29 


defined see [29 22. See Escape § 3. 


23. See Homicide §§ 141, 142. 


etes= "| Con ev. 24. Black L. D 


‘State, supra. 

38. American Bldg., etc., Assoc. v. 
State, supra. 

39. American Bldg., etc., Assoc. v. 
supra. 
1. Escriche Diccionario. 


2. Spain.—Civ. Code arts 1089, 
1103, 1902. 

Philippine-—Civ. Code arts 1089, 
1103, 1902. 

Porto Rico.—Civ. Code §§ 1056, 
1070, 1803. 


3. Spain.—Civ. Code art 1104. 
| Philippine.—Civ. Code art 1104. 

' Porto Rico.—Civ. Code § 1071. 

4. See Neglect ante p 604; Negli- 
gence § 1; Negligently post this page. 

Negligent esca see Escape § 3. 

Negligent homicide see Homicide 
§§ 141, 142. 

5. Standard D. [quot Kliefoth v. 
Northwestern Iron Co., 98 Wis. 495, 
499, 74 NW 356]. See Zilke v. John- 
son, 22 N. D. 75, 132 NW 640, 644, 
AnnCasi913E 1005 (the terms “neg- 
ligence,” ‘negligent,’ and ‘negli- 
gently” import a want of such atten- 
tion to the natural or probable con- 


_ sequence of the act or omission as a 


prudent man ordinarily bestows in 
acting in his own concerns). 

6 Webster D. [quot Kliefoth - v. 
Northwestern Iron Co., 98 Wis. 495, 
500, 74 NW 356]. Sée Brown v. 
Burr, 160 Pa. 458, 459, 28 A 828. But 
see Corry v, Pennsylvania R. Co., 10 
|Pa. Super. 232, 239 (the use of this 
'word as applied to the conduct of 
defendant in a statement of claim 
for breach of contract does not con- 
ivert the action in one ex delicto). 

[a] “Wrongful” equivalent or 
'synonymous.—Belmont v. New York, 
ioteApD wiv. 717, 182 NVS 173, 174; 
Pickens v. Coal River Foo Otc.7 Cor, 


51 W. Va. 445, 449, 41 SE 400, 90 Am 
‘SR 819. 
“Careless” and “negligent” syn- 


onymous see Careless 9 C. J. p 1291 
note 22 [a]. 

7 “Act” defined see 1 C. J. p 911. 
Brown v. Boston, etc., P 
G4 (AL 194; a 20An 
Texas, etc., . v. McCraw, 43 
Tex. Civ. A. 247, 95 SW 82, 84. 

9. Louisville, etc., R. Co. v. Mas- 
sie, 138 Ky. 449, 128 SW 330, 332. 
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Pearce, 80 SW 449, 450, 25 KyL 2269. 
12. Kelly v. Cable Co., 13 Mont. 

411 34° PR) 611, 612: 

As not importing incompe- 


tency.—An allegation and proof that 


persons are negligent and careless is 
not an allegation nor proof that they 
were incompetent. A competent per- 
son may be careless, and an incom- 
petent person may, as far as his 
knowledge or skill goes, be careful. 
Kelly v. Cable Co., 13 Mont. 411, 34 
Pelt 613. 
Pau ts defined see 9 C. J. p 
Bin 

13. Edwards v. Atlantic Coast 
Line R. Co., 129 N. Cy’ 78,79, 39. SE 
730 (“by negligent construction, we 
mean such an improper construction 
of the crossing, whether arising from 
negligence, indifference or motives of 
economy as unnecessarily increases 
the danger of using the public high- 
way’’). 

Baa lake defined see 12 C. J. 
p ‘fe 

14. Chicago, etc., R. Co. v. Gil- 
(Trex. Civ, A.) 99° SW. 72.12.7128. 
a] Terms “negligent delay” and 
“ynreasonable delay’? are used in- 
terchangeably and are of the same 
meaning. Chicago, etc., R. Co. v. Gil- 
lett, (Tex. Civ. A.) 99 SW 712, 713. 

“Delay” defined see 18 C. J. p 471. 

15. Brunswick v. Glogauer, 158 
Ga. 792, 124 SE 787, 791. 

16. New York Cent. R. Co. v. New 
York, 19’. (2d) 294, 296. 
P “Navigation” defined see ante -p 
aon 

17. Stephens vy. Philadelphia Fire 
Assoc., 139 Mo. A. 369, 123 SW 63, 66. 

18. Seaboard Air Line R. Co. v. 
Pierce, 120 Ga. 230, 47 SE 581, 582. 

“Inexcusable” defined see 31 C. J. 


Di VLG. 
“wrongful” defined see [40 Cyc 


2874]. 

19. Hamrick yv. McCutcheon, 101 
W. Va. 485, 488, 133 SE 127 (“The 
wilful or negligent violation of the 
statute necessarily implies a viola- 
tion growing out of or accompanied 
by wilful or negligent conduct’’). 

20. Belmont v. New _ York, 191 
App. Div. 717, 182 NYS 1738, 174. 

21. See Negligent ante this page. 


25. See Negligence 5 i 
26. See Culpa § 2. : 


27. A maxim meaning “Negli- 


gence always has misfortune for a 


companion.” Black L. D. 

28. See Neglect ante p 604; Negli- 
gence § 1; Negligent ante this page. 

29. Flesh vy. Lindsay, 115 Mo. 1, 
12, 21 SW 907, 37 AmSR 374. See 
Jones: v. Com., 213 Ky. 356, 281 SW 
164, 167; Zilke v. Johnson, 22 N. D. 
75, 132 NW 640, AnnCas1913E 1005. 

[a] ‘“‘Negligently’ simply means 
doing an act in such a manner that 
it lacks the care which men of or- 
dinary prudence and foresight use in 
their everyday affairs of life under 
the same or similar circumstances.” 
Smillie v. Cleveland R. Co., 20 Oh. 
Cir. Ct N.S: 302) 7304- 

[b] As allegation of fact.—“It is 
well settled that the word ‘negli- 
gently’ is an allegation of the fact, 
and that it is generally sufficient, 
without stating the particular cir- 
cumstances or details which go to 
make up the negligence complained 
of. The word ‘negligently’ is not a 
mere conclusion of law, unless all 
the force is taken out of it by the 
further statement of the particular 
acts or omissions which constitute 
the negligence. But it must affirma- 
tively appear that this further state- 
ment is so specific as to put the 
court in possession of all the exact 
details which go to make up the 
negligence.” Rogers v. Truesdale, 
57 Minn. 126, 128, 58 NW 688. 

[ec] Nighest degree of care.—The 
term ‘‘negligently,” when applied to 
the failure of a carrier of passen- 
gers to perform its duty safely to 
carry its passengers, means the fail- 
ure to use the highest degree of care; 
and the “highest degree of care’ 
means the utmost care exercised by 
prudent and skillful persons in the 
management and operation of trains. 
Louisville, etc., R. Co. v. Kemp, 149 
Ky. 344, 846, 149 SW 835. See Care 
§ 2 text and notes 8-10. 

[d] Ordinary care.x—The word 
‘negligently’ means the failure to 
exercise ordinary care. Toebbe v. 
Covington, 145 Ky. 768, 141 SW, 421, 
423. To like effect Jones v. Com., 


(Negligencia—Neutral inclusive except the Spanish words and phrases), 


” 
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‘‘Carelessly’’ compared.®° While the terms ‘‘neg- 
ligently’’ and ‘‘carelessly’’ have been regarded as 
synonyms,*! ‘‘carelessly’’? has been used in a sense 
not to be equivalent to,?2 or synonymous with,** 


‘“‘necligently.”’ 


Phrases: ‘‘Carelessly and negligently, and un- 
necessarily,’’* ‘‘ ‘carelessly or negligently’ done, 
{eriminally] but 


9937 


“not erimanly 
‘negligently done, 


guilty, 
gently,’’°° 


loaded,’’’® ‘‘negligently omitted.’’%? 


NEGLIGENT .OPERATION.*° 


NEGLIGENTUR COMMUNITER QUOD COM- 


MUNITER POSSIDETUR.* 


NEGLIGIBLE. That may be neglected or disre- 


garded.*? 


NEGOCIAR. In Spanish law, to engage in com- 
merce; also, to administer a dependency.*? 
A technical term, derived 
from the usage of merchants and bankers in trans- 
ferring, primarily, bills of exchange, and afterward 


NEGOTIABILITY.** 


promissory notes.*® 
NEGOTIABLE.**® 
assignment or indorsement ;** 


213 Ky. 356, 281 SW 164, 167; Jab- 
lonowski v. Modern Cap Mfg. Co., 312 
Mo. 173, 279 SW 89. 

[e] “Improperly” equivalent. 
Cairnes v. Hillman Drug Co., 214 Ala. 
545, 547, 108 S 362. See Improperly 
81 Crd: dp, 261, 

{f] “Inatvertently” synonymous. 
—Meyerstein v. Burke, 193 Cal. 105, 
222 P 810, 811. See Inadvertently 31 
Cod 1S 10s 

[ “Properly” aS antonym.— 
Southern R. Co. v. De Pauw, 174 Ind. 
608, 90 NE 27, 29. ; 

{[h] “Unnecessarily” not . synon- 
ymous.— Williams v. Union Pac. R. 
Co., 20 Wyo. 392, 124 P 505, 508. 


30. “Carelessly” defined see 9 C. 
Jaw, LegL, 
31. Mascott Coal Co. v. Garrett, 


156 Ala. 290, 47 S 149, 151; Southern 
Me Co. v. Horine, 121 Ga. 386, 49 SH 
85. 

32. Herring v. Louisville, etc, R. 
Co., 195 Ala, 422, 70 S 749, 754. 

33. Herring v. Louisville, etc., R. 
Co., supra. 

34. Williams v. Union Pac. R. Co., 
20 Wyo. 392, 402, 124 P 505. 

35. Mascott Coal Co. v. Garrett, 
156 Ala. 290, 296, 47 S 149. 

36. State v. Wolfrum, 88 Wis. 481, 
483, 60 NW 799. 


37. Joseph Taylor Coal Co. Vv. 
Dawes, 122 Ill. A. 389, 396. 
[a] “Wantonly done” compared.— 


“‘Negligently done,’ for the purposes 
of this case, may be defined as being 
done without reasonable care as to 
consequences with respect to. the 
safety of others, and ‘wantonly done,’ 
may be defined as being recklessly 
done, without any care as to conse- 
quences with respect to the safety 
of others.” Joseph Taylor Coal Co. 
v. Dawes, 122 Ill. A. 389, 396. 

[b] “An allegation that an act 
was bea ress cree | dione amounts to 
saying that ordinary care required 
that it should not have been done at 
all, or that it should have been done 
jin some other way; and that the do- 
ing of the act was not- consistent 
with the exercise of ordinary care 
under the circumstances.” Curtis v. 
er haat 186 Ind. 118, 123, 114 NE 
408. 

88. Rogers v. Truesdale, 57 Minn. 
126, 128, 58 NW 688. 

39. Belt R., ete., Co. v. McClain, 
58 Ind. A. 171, 106 NE 742, 745. 

40. See Negligent ante p 1373 text 
and note 10. 

41. A maxim meaning ‘That 
which is everybody’s business is 
neglected by everybody.” Morgan 
Ler. M2x. [cit Riley pv 541. 

42. Webster New Int. D. 


Capable of being passed by 
capable of being 


transferred by 
delivery.*® 


NEGLIGENTLY—NEGOTIATE 


assignment, sale, indorsement, or 


The term is one of clasSification and 
does not of necessity imply anything more than 
that the paper possesses the negotiable quality.*® 


In its enlarged signification it applies to any writ- 


935 
negli- 
‘‘neghgently 
tracts it ‘means 


ten security which may be transferred by indorse- 
ment or delivery so as to invest in the indorsee 
the legal title, so as to enable him to maintain 
a suit thereon in his own name.°? 


Applied to con- 
primarily the capability of being 


transferred by indorsement and delivery, so as to 


name.®+ 


give the indorser a right to sue thereon in his own 


NEGOTIABLE INSTRUMENT.®? 

NEGOTIATE.®: | 
received much exposition,®°> and which has been 
variously defined as meaning: To arrange for;*® 
to arrange for or procure by negotiation;*” to bring 
about by mutual arrangement, discussion, or bar- 
gaining ;°* to conclude by bargain, treaty, or agree- 


A technical word5+ which has 


ment ;°® to dispose of by sale or transfer ;® to effect 


something ;°! to 


[a] “Negligible quantity.” — Day- 
ton Engineering Laboratories Co. v. 
Kent, 264 Fed. 103, 104, 105. 

43. Escriche Diccionario. 

44. See Negotiable post this page; 
Negotiate post this page; Negotiation 
post p 1375; Nonnegotiable [29 Cyc 
1059]: 

45. Shaw v. Merchants Nat. Bank, 
1@1l. UL "S: 567, =562, 25 LL.) ed.. 892. 
See Anniston L. & T. Co. v. Stick- 
ney, 108 Ala. 146, 19 S 63, 65, 31 LRA 
234; Green vy. Spires, 71 S. C. 107, 50 
SE 554, 555, 4, AnnCas 261. 

46. See Negotiability ante this 
page; Negotiate post this page; Nego- 
tiation post p 1375; Nonnegotiable 
[29 Cye 1059]. 

Negotiable instruments: 

Banks and Banking § 340 (certifi- 
eates of deposit in banks gener- 
ally), § 899 (pass book of deposits 
in savings bank). 

Bills and Notes §§ 50-79 (negotia- 
bility generally), § 508 (meaning 
of “negotiation’’). 

Bonds §§ 76-78 (bonds generally), §§ 
79-81 (interest coupons). F 

Building and Loan Associations § 34 
(stock of building and loan asso- 
ciation). 

Carriers §§ 265-278 (bills of lading), 
§§ 1121-1126 (tickets for transpor- 
tation). 
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Corporations § 
bonds). 
Counties § 310 (county warrants or 
certificates), § 339 (county bonds). 
Garnishment §§ 193-199 (negotiable 
claims as subject of garnishment). 
Guaranty §§ 89-93. 
Municipal Corporations § 4126 (mu- 
nicipal certificate of indebtedness), 
§ 4141 (municipal bonds). 


(corporation 


Railroads [838 Cyc 447 (railroad 
bonds) ]. 

Receivers [34 Cyce 302 (receiver's 
certificate) ]. 


Schools and School Districts [385 Cyc 
985 (certificates of indebtedness of 
‘school district and district war- 
rants), 996 (school district bonds) ]. 

Shipping [36 Cyc 218 (bill of lad- 


ing) ]. 
States [36 Cyc 896 (state warrants) ]. 
Theaters and Shows [388 Cyc 267 
(ticket for admission) ]. 
Warehousemen [40 Cyc 414 (receipt 
for goods stored in warehouse) ], 


47. Bouvier L. D. [quot U. S. wv 
Fay, 9 Port. (Ala.) 465, 469]. 
[a] “Negotiable paper’  distin- 


guished.—There is a distinction to 
be made between the terms “nego- 
tiable’ and “negotiable paper’ or 
“commercial paper.” The fact that 
a thing is negotiable does not neces- 
savilvy cause a transferee thereof to 


pass;°* to procure by mutual in- 


take it free from equities. Vietor v. 
Johnson, 148 Pa. 583, 24 A 173 [quot 
Bouvier L. D.] 


48. Walker v. Ocean B 
247, 250 n Bank, 19 Ind. 
Wilkinson, 38 


49. Robinson 
Mich. 299, 301. 

[a] Theterm “negotiable in form,” 
as applied to a participation receipt 
issued by the agent of a corporation 
to holders of its bonds, would not 
imply that the receipts would be ne- 
gotiable in the sense of the law mer- 
chant so as to pass to an innocent 
holder for value. It would imply 
that such receipt would be transfer- 
able by the holder to a third party, 
who would acquire the rights of the 
ae bepeng pc beealy a more and no less. 

ella v. Brown, 4 Fed. 
cor Bis. 742, 757, 75 

50. dell v. Gray, 15 Mo, 

55 AmD 147, ‘{ a 

51. Anderson y. Portland Flouring 
Mills Co., 37 Or. 483, 60 P 839, 82 
AmSR 771, 50 LRA 235, 

52. See Negotiability and Nego- 
tiable; and cross references there 
listed. 

53. See Negotiability ante this 
page; Negotiable ante this page; 
Negotiation post p 1375. : 

54. Pan-American Bank, ete., Co. 
Le heuiten City Bank, 6 F, (2d) 762, 


Vv. 


55. Pan-American Bank, ete., Co. 
v. National City Bank, supra, 

56. Aurora State Bank vy. Hayes- 
Eames El. Co., 88 Nebr. 187, 129 NW 
279; Yerkes v. Port Jervis Nat. Bank 
69 N. Y. 382, 386, 25 AmR 208, } 

57. Century D. [quot Aurora State 
Bank v. Hayes-Eames El, Co., 88 
Nebr. 187, 129 NW 279; National 
Bank of Commerce v. Farmers’, ete. 


Bank, 87 Nebr. 841, 128 NW 522, 523]. 


58. Century D. [quot Aurora State 
Bank y. Hayes-Hames El. Co., 88 
Nebr. 187, 129 NW 279; National 
Bank of Commerce v. Farmers’, ete., 
Bank, 87 Nebr. 841, 128 NW 522, 523). 

59. Palmer y.. Ferry, 6 Gray 
(Mass.) 420, 423; Aurora State Bank 
v. Hayes-Eames El. Co., 88 Nebr. 187, 
129 NW 279; National Bank of Com. 


merce v. Farmers’, etc., Bank, 87 
Nebr, 841, 128 NW 522, 523. 
60. Century D. {quot Aurora 


State Bank y. Hayes-Eames El. Co., 
88 Nebr. 187, 129 NW 279; National 
Bank of Commerce v. Farmers’, etc. 
Bank, 87 Nebr. 841, 128 NW 522, 523] 

61. Attrill v. Patterson, 58 Md. 
226, 245. 

62. Webster D. [quot Gloversville 
Nat. Bank v. Wells, 15 Hun (N. Y.). 
51, 63]; Webster New Int. D. [quot 
State v. Gordon, 231 Mo. 547, 133 SW 


, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eee a 


—— Oe 


——— 


tercourse and agreement with another;** to put 
into circulation by transference and assignment of 
claim by indorsement;** to sell;®* to settle by deal- 


ing and management;°* to transfer 


consideration®® under rules of commercial law;% to 
The word ‘‘nego- 
tiate’’ may be used in two senses,’! as meaning 
to discuss or arrange for a sale or bargain, or the 
preliminaries of a business transaction,’ and also 
to sell or discount negotiable paper, or assign or 
transfer it by indorsement or delivery.7® 
and law books the term is sometimes used in both 
There is authority to the effeet that the 
term ‘‘negotiate’’ itself imports authority to enter 


treat with another or others.” 


senses.74 


44, 47]; Greenville First Nat. Bank v. 
Sherburne. 14 Ill. A. 566, 569; Au- 
rora State Bank v. Hayes-Eames El. 
Co., 88 Nebr. 187, 129 NW 279; Na- 
tional Bank of Commerce vy, Farm- 
ers’, etc., Bank, 87 Nebr. 841, 128 NW 
522, 523; Yerkes v. Port Jervis Nat. 
Bank, 69 N. Y. 382, 386, 25 AmR 208. 

63. Greenville First Nat. Bank v. 
Sherburne, 14 Ill. A. 566, 569; Aurora 
State Bank v. Hayes-Eames El. Co., 
88 Nebr. 187, 129 NW 279; National 
Bank of Commerce v. Farmers’, etc., 
Bank, 87 Nebr. 841, 128 NW 522, 523; 
Yerkes v. Port Jervis Nat. Bank, 69 
N. Y. 382, 386, 25 AmR 208. 

64. Century D. [quot Aurora State 
Bank v. Hayes-Eames El. Co., 88 
Nebr. 187, 129 NW 279; National 
Bank of Commerce vy. Farmers’, etc., 


oa 87 Nebr. 841, 128 NW 522, 
[a] “A bond is ‘negotiated’ when 


it is placed in circulation by a com- 
plete and irrevocable delivery thereof 
by the obligor to another person, for 
value, and for the purpose of circu- 
lation.” Guaranty Title, etc., Co. v. 
Thompson, (Fla.) 113 S 117, 120. 
See generally Bonds §§ 76-110. 

65. Webster D. [quot Gloversville 
Nat. Bank v. Wells, 15 Hun (N. Y.) 
51, 63]; Webster New Int. D. [quot 
State v. Gordon, 231 Mo. 547, 133 SW 
44, 47]; Greenville First Nat. Bank 
v. Sherburne, 14 Ill. A. 566, 569; Au- 
rora State Bank vy, Hayes-Eames El. 
Co., 88 Nebr. 187, 129 NW 279; Na- 
tional Bank of Commerce v. Farm- 
ers’, etc., Bank, 87 Nebr. 841, 128 
NW 522, 523; Yerkes v. Port Jervis 
Nat. Bank, 69 N. Y. 382, 386, 25 AmR 
208. 

66. Aurora State Bank v. Hayes- 
Eames El. Co., 88 Nebr. 187, 129 NW 


279: National Bank of Commerce v. 
Farmers’, etc., Bank, 87 Nebr. 841, 
129 9 NW 6226234 enkesrcv. « Port 


Jervis Nat. Bank, 69 N. Y. 382, 386. 
25 AmR 208. 

67. Greenville First Nat. Bank v. 
Sherburne, 14 Ill. A. 566, 569; Aurora 
State Bank v. Hayes-Eames El. Co., 
88 Nebr. 187, 129 NW ‘279; National 
Bank of Commerce v. Farmers’, etc., 
Bank, 87 Nebr. 841, 128 NW_ 522, 
523: Yerkes v. Port Jervis Nat. Bank, 
69 N. Y. 382, 386, 25 AmR 208. 

68. Webster D. [quot Gloversville 
Nat. Bank v. Wells, 15 Hun (N. Y.) 
51, 63]; Foster v. Bowes, 2 Ont. Pr. 
256, 258. See Blakiston v. Dudley, 
12 N. Y. Super. 873, 377. 

69. State v. Gordon, 231 Mo. 547, 
133 SW 44, 47. To like effect Abbott 
L. D. [quot Carter v. Butler, 264 Mo. 
306, 174 SW 399, 408, AnnCas1917A 
483]. 

70. Century D. [quot National 
Bank of Commerce v. Farmers’, etc., 
Bank, 87 Nebr. 841, 128 NW 522, 523]. 

71. State v. Gordon, 231 Mo. 547, 
133 SW 44, 48. 

72. State v. Gordon, supra. 

[a] “In order to negotiate with 
another, there must be a purpose to 
bring about a purchase or sale, or to 
arrive at some kind of an understand- 
ing, bargain or agreement.” Peo. v. 
ae aaa 232. Mich. 29, 35, 204 NW 
4 


ue 
73. Black L. D. [quot State v. 
Gordon, 231 Mo. 547, 188 SW 44, 48]. 


NEGOTIATE—NEGOTIATION 


67 for a valuable 


In laws 


ferring.*+ 


Cross references: . 

Banks and Banking § 340 (certifi- 
eates of deposit in banks gener- 
ally), § 899 (pass book of deposits 
in savings bank). 

Bills and Notes §§ 50-79 (negotia- 
bility generally), § 508 (meaning 
of: ‘“negotiation’’). 

Bonds §§ 76-78 (bonds generally), §§ 
79-81 (interest coupons). 

Building and Loan Associations § 34 
(stock of building and loan asso- 
ciation). 

Carriers §§ 265-278 (bills of lading), 
§§ 1121-1126 (tickets for transpor- 
tation). 
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Corporations 
bonds). 

Counties § 310 (county warrants or 
certificates), § 339 (county bonds). 

Garnishment §§ 193-199 (negotiable 
claims as subject of garnishment). 

Guaranty §§ 89-93. 

Municipal Corporations § 4126 (mu- 
nicipal certificate of indebtedness), 
§ 4141 (municipal bonds). 

Railroads [383 Cyc 477 
bonds) ]. 

Receivers [34 Cyc 302 (receiver’s cer- 
tificate) ]. 

Schools and School Districts [35 Cyc 
985 (certificates of indebtedness of 
school district and district war- 
rants), 996 (school district bonds) ]. 

Shipping [36 Cyc 218 (bill of lad- 


ing) ]. 

States [36 Cyc 896 (state warrants) ]. 
Theaters and Shows [38 Cyc 267 

(ticket for admission) ]. 
Warehousemen [40 Cyc 414 (receipt 

for goods stored in warehouse) ]. 

74. State v. Gordon, 231 Mo. 547, 
133 SW 44, 48. 

75. Combes vy. .Adams, 150 N. C. 
64, 63 SH 186, 188. To like effect 
Palmer v. Ferry, 72 Mass. 420, 4238. 

[a] Where an order authorized a 
city finance committee to ‘negotiate’ 
notes for the city’s benefit, the term 
‘negotiate’ was sufficient to include 
the entire transaction of asking for 
bids, or ascertaining the discount by 
private inquiry, and deciding upon 
the amounts, the rate, and the time 
on which the notes should be given. 
Brown v. Newburyport, 209 Mass. 
259, 268,95 NE 504, AnnCas1912B 495. 

[b] Voting trust certificates of a 
corporation were turned over to a 
committee, which was authorized “to 
negotiate in behalf of the owners for 
the sale of the pooled stock.” Fur- 
ther authority was given to sell not 
less than two thirds of such stock 
at such prices as might be approved 
in writing by the owners. The com- 
mittee made an agreement for sale, 
the terms of which were not onerous, 
and the price was adequate. The 
agreement for sale may have been 
optional; but, if so, the purchasers 
proposed to execute it fully when 
the agreement was questioned by the 
stockholder. It was made by the 
committee in good faith. The sale 
was within the express authority of 
the committee. Weitze v. Burrage, 
190 Mass. 267, 276, 76 NE 508. 

76. Combes v. Adams, 150 N. C. 
64, 63 SE 186, 188. 

{a] “That the power to lease was 
not conferred upon the agent we 
are certain, Appellant’s counsel ar- 


(corporation 


(railroad 


NEGOTIATION.® 


[45 C.J.] 1875 


into and make a binding agreement;’> and, while 
this may not be true in every instance or as a gen- 
eral proposition,’® when taken in connection with 
the purposes and nature of the instrument and with 
the other terms of expressions contained therein, 
the power given to negotiate may confer the power 
to make a contract that would bind the parties.77 
Negotiating. A general word*® coming from the 
Latin,’® signifying to carry on negotiations con- 
cerning and so to conduct business, to conclude a 
| contract, or to transfer or arrange.*° 
ordinary and transitive sense the word means trans- 


Used in its 


A very broad term,®?. vari- 


gue learnedly that there is a vast 
difference between the expressions ‘to 
negotiate a lease’ and ‘to negotiate 
for a lease’; that if the contract had 
been one merely employing Toombs 
to procure a tenant for the premises, 
the latter expression would have 
been used; and that the verb ‘to ne- 
gotiate’ means ‘to bargain,’ ‘to ar- 
range for a sale,’ ‘to transfer for a 
valuable consideration.’ Concedin 

that the word ‘negotiate’ may in 
some connections be construed to 
involve the sale or transfer of some 
property right, we are furnished with 
no authority holding that in con- 
tracts for the sale or renting of real 
estate it has ever been so inter- 
preted.”” Salter vy. Ives, 171 Cal. 790, 
le 155 P 84. See Agency § 290 et 
eq. 

[b] The word “negotiate,” as used 
in a petition, which alleges that de- 
fendant authorized plaintiff to ne- 
gotiate a sale of a lease for defend- 
ant, should be construed to mean 
conversation in arranging the terms 
of a contract. Northrup v. Diggs, 
128 Mo. A. 217, 223, 106 Sw 1123. 

[c] “Negotiated for,’ as used in 
a contract, means to converse in ar- 
ranging the terms of a contract, and 
does not include a promise to nego- 
tiate at a future time. Smith v. 
aes aoe RS 678, 679. 

he ombes v, Adams, 15 Ge 
63 SE 186, 188. eR ages 

78. Newport Nat. Bank v. New- 
port Bd. of Education, 114 Ky. 87, 
70 SW 186, 24 KyL 876. 

79. Newport Nat. Bank v. New- 
port Bd. of Education, supra. 

80. Newport Nat. Bank v, New- 
port Bd. of Education, supra. 

81. Rochester First Nat. Bank v. 
Pierson, 24 Minn. 140, 141, 31 AmR 
341, See Coles v. Shepard, 30 Minn. 
446, 16 NW 153. 

82. _ See Negotiability ante p 1374; 
Negotiable ante p 1374; Negotiate 
ante p 13874. 

In reference to negotiable instru- 
ments see Bills and Notes § 508. 

Broker’s commission as dependent 
on completeness of negotiation see 
Brokers §§ 86-91. : 

Preliminary negotiations affecting 
construction of contract see Con- 
tracts § 515. 

83. Allen v. Powell, 125 Ga. 438, 
54 SE 1387, 138 

[a] “It embraces everything from 
the first approach of the one who 
desires to purchase to the one from 
whom the purchase is to be made, 
to the final consummation of the 
contract of purchase. One does not 
acquire an interest, either legal or 
equitable, in the subject-matter of 
negotiations merely by the beginning 
of negotiations.” Allen v. Powell, 
125 Ga. 438, 440, 54 SH 187. 

[b] Professional meaning.—In an 
affidavit for continuance because of 
inability to obtain counsel to prepare 
the case and to represent him on the 
trial, reciting that the negotiations 
for the employment of counsel had 
been commenced but never consum- 
mated, the word “negotiations” has a 
well-defined professional meaning. 
Carpenter v. Com., 92 SW 552, 29 
KyL 107. 
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ously defined as: 


eral;8* the act or process of negotiating; 
action or business of negotiating or making terms 
with others;** the act of settling or arranging the 
terms and conditions of a bargain, sale, or other 
business transaction ;§? a treating with another with 
a view to coming to terms, as for a sale or pur- 
chase or in international affairs;®’ the deliberation 
which takes place between the parties touching a 
proposed agreement;®? the deliberation, discussion, 
or conference upon the terms of a proposed agree- 


ment;®® bargain and arrangement 


as to some agreement, treaty, sale, ete.;°1 traffic 
or conelusion by bargain or agreement.%? 
One who negotiates; one who 
treats with others, as with a view to purchase or 
sale or an international agreement; one who nego- 
tiates commercial paper, securities, etc.%* 


NEGOTIATOR.® 


84 New Standard D. [quot Clarke 
v. Blackfoot Water Works, 39 Ida. 
304, 228 P 326, 328]. 

85. Webster New ,Int. D. [quot 
Clarke v. Blackfoot Water Works, 


ie 

“Opened. negotiations.” 
Clarke v. Blackfoot Water Works, 39 
Ida. 304, 311, 228 P 326, 328. 

86. Murray New English D. [quot 
Clarke v. Blackfoot Water Works, 
supra]. 

87. Black L. D. [quot Clarke v. 
Blackfoot Water Works, supra]. 

[a] As compromise. — ‘Negotia- 
tion” as used in a contract by which 
a person is to conduct negotiations 
between two companies looking to a 
settlement of differences between 
them, excludes the idea of actual 
resort to hostile litigation, the same 
as “compromise” does. To “compro- 
mise” is to adjust a dispute by mu- 
tual concession; to “negotiate” means 
substantially the same thing; to ef- 
fect something, or an effort to effect 
something, by treaty or agreement. 
Attrill v. Patterson, 58 Md. 226, 245. 

88. Webster New Int. D. [quot 
Clarke v. Blackfoot Water Works, 39 
Ida. 304, 228 P 326, 328]. 

89. Cyclopedic L. D. [quot Clarke 
vy. Blackfoot Water Works, supra]. 

90. Black L. D. [quot Clarke v. 
Blackfoot Water Works, supra]. 

91. New Standard D. [quot Clarke 
v. Blackfoot Water Works, supra]. 

92. Everson v. General Acc. B.; 
etce,, Assur *Corp., Ltd., 202 Mass. 
169. 88 NE 658, 660. 

93. See Negotiate ante p 1374; 
gotiation ante p 1375. 

94. Webster New Int. D. See 
American State Bank v. Mueller 
Grain Co., 15 F. (2d) 899, 904. 

95. See Modern Civil Law § 120. 

96. Kingan v. Silvers, 13 Ind, A. 
80, 37 NE 413, 416 (“The Romans, to 
whom we are indebted for many of 
the-principles of agency, in the early 
stages of their laws used the terms 
‘mandatum’ (to put into one’s hand, 
or confide to the discretion of an- 
other) and ‘negotium’ (to transact 
business, or to treat concerning pur- 
chases) in describing this relation’’). 
See generally Agency §§ 1-7... 

97. Webster New Int. D. See 
Marre v. Marre, 184 Mo. A. 198, 168 
Sw 636. 640. 

“Negro” defined see post this page. 

98. See Colored Persons 11 C. J. p 
1224; Mulatto 42 C. J. p 1411. 

Cross references: 

Attorney and Client § 18 et seq. 
Citizens § 5. 
Civil Rights §§ 22—24. 

Commerce § 121 (separate accommo- 
dations for negroes by carriers). 
Constitutional Law §§ 916-921 (dis- 
crimination against by reason of 

color). 

Elections § 23 (right to vote). 
Grand Juries § 25. 
Juries § 177. 


Ne- 


The act of negotiating in gen- 


+85 


the NEGOTIUM. 


NEGRO.° 


race, 781 °° 
between parties 


ventus.’’5 


not far off.? 


Libel and Slander § 50 (defamatory 
imputations of negro blood in white 
persons). 

Marriage § 28. 

Miscegenation § 3 et seq. 

Schools and School Districts [35 Cyc 


S19, 1211]. 

Slaves [36 Cye 465]. 

Witnesses [40 Cyc 2200 (compe- 
tency) ]. 

99. Felix v. State, 18 Ala. 720, 
726. 


Term includes: (1) A person 
of color within the third degree. 
State v. Melton, 44 N. C. 49, 51. (2) 
A person having one fourth or more 
of African blood. Gentry v. Mc- 
Minnis, 3 Dana (Ky.) 382, 385; Jones 
vy. Com., 80 Va. 538, 542. (3) A per- 
son having in his veins one sixteenth 
or more of African blood. State v. 
Chavers, 50 N. C. 11; State v. Melton, 
44 N. C. 49; State v. Watters, 25 N. 
C. 465. (4) A person having one 
eighth or more of negro blood. Rice 
v. Gong Lum, 139 Miss. 760, 104 S 
105, 107; Marre v. Marre, 184 Mo. A. 
198. 168 SW 636, 640. (5) Anyone 
with any trace of negro blood. State 
v. Morttgomery County School Dist. 
No. 16, 154 Ark. 176, 242 SW 545, 546. 
(6) A Mulatto. Wilson v. State, 20 


[a] 


Ala. “As -13'7,. (LOM Adi MA2T eG) A A 
slave. Ex p. Leland, 10 S. C. L. 460, 
2. 
{b] Term does not include a per- 


son with less than one fourth of 
African blood. McPherson y. Com., 
28 Gratt. (69 Va.) 939, 940. 

[ec] Not synonymous with the 
term “black peeps Peo. v. Hall, 4 


Cal. 

interchangeably with 
“mulatto.’”—Linton v. State, 88 Ala. 
216, 219, 7 S 261. 

[e] Constitutional definition.—K¢g- 
gers v. Olson, 104- Okl. 297, 231 P 
483, 484; Blake v. Sessions, 94 Okl. 
59, 220 P 876, 

{f] “Negroes.’”—Johnson y. But- 
ler, 4 Bibb (Ky.) 97, 98 (a covenant 
to pay a certain number of dollars 
in money or “negroes” is not satis- 
fied by the tender of one negro only). 

“Colored person” distinguished see 
Colored Persons 11 C. J. p 1224 note 


96 [a]. 
1. State v. Treadaway, 126 La. 
300, 52 S 500, 511, 139 AmSR 514, 20 


AnnCas 1297. See In re Coal Mines 
Regulation Act, 10 B. C. 408, 422 
(“The term... ‘Negro’ would clearly 
be used in a racial and descriptive 
sense, and hence unassailable’). 

2. See All § 9 text and note 66. 

3. Eggers v. Olson, 104 Okl. 297, 
231 P 483, 484; Blake v. Sessions, 94 
Okl. 59, 220°P 876, 878. 

4 Ex p. Shahid, 205 Fed. 812, 816. 

5 Black L. D. See Non Est In- 
ventus [29 Cyc 1057]. 

6. See Neighborhood post this 
page; Neighboring post p es 

7. Webster New Int. D. See 
Frank v. Suthon, 159 Fed. 174, 176 


NEIGHBOR or NEIGHBOUR.® 
lives near another; one whose abode is (relatively) 


NEIGHBORHOOD or NEIGHBOURHOOD.$ 
indefinite,’ elastic,!° relative! term, not susceptible 


NEGOTIATION—NEIGHBORHOOD or NEIGHBOURHOOD 
NEGOTIORUM GESTOR.°* 


In Roman law, a term used in de- 


scribing the relation of agency.®® 

NEGRESS. A female negro.%? 
As a noun. 
from the black race of South Africa.%® 

As an adjective. 
the African race; of or pertaining to the negroes, 
or to persons partly of negro origin.! 

Phrases: ‘‘All my other negro slaves,’’? ‘‘negro 
negro races of Africa. 
N. E. I. An abbreviation for 


A black man descended - 


Belonging wholly or partly to 


294 


“‘Non est in- 


A person who 


An 


(a statute providing that everyone 
is bound to keep his buildings in re- 
pair so that neither all nor any part 
of the material composing them may 
injure the “neighbors or passengers” 
under penalty of all losses and dam- 
ages that may result. from the own- 
er’s negligence in such respect has 
been held applicable only to persons 
“outside” the building, such as neigh- 
bors or passers-by injured by the fall 
of the building or some part thereof, 
and does not apply to persons law- 
fully in the building as guests, ten- 
ants, ete.). 

8. See Neighbor ante this page; 
Neighboring post p 1377. 

Cross references: 
Breach of the Peace § 4 (disturbing 

neighborhood as breach of peace). 
Evidence §§ 560-587 (character and 

reputation). 
Grand Juries § 11. 
Juries § 189. 
Municipal Corporations § 2924 (land 
- in neighborhood). 
Witnesses [40 Cyc 2598 (reputation 

in neighborhood) J. 

(ind.) 32 NE 


9. Mock v. Muncie, 

718, 719; Thomas v. Marshfield, 10 
Pick. (Mass.) 364, 365. See Youtzy 
v. Cedar Rapids, 150 Iowa 53, 129 
NW 351 (where the value of land is 
of necessity to be deduced from a 
consideration of the price of proper- 
ties in the neighborhood, with refer- 
ence to comparative locations, im- 
provements, and other incidents, the 
court cannot say that a “neighbor- 
hood”’ has reference only to adjacent 
property, or attempt to fix a stand- 
ard of measurement, and say as mat- 
ter of law that the similar property 
concerning which inquiry may be 
made is such only as may be found 
within a given number of feet, yards, 
or blocks of the property condemned, 
that being a matter as to which the 
trial court is vested with discretion 
to draw the line in each case as shall 
seem just under all the circum- 
stances developed by the testimony, 
and that, unless abuse of such dis- 
cretion is shown, its ruling will not 
be held reversible error), 

{a] No definite idea of distance 
(1) is expressed in this word. 
Schmidt _v. Kansas City Distilling 
Co., 90 Mo. 284. 296, 1 SW 865, 2 
Sw 417, 59 AmR 16; Rice v. Sims, 
M1 SinC nb i = Butea 
relative and indefinite term. Woods 
v. Cochrane, 38 Iowa 484, 485. 

{[b] Used with the word “farm- 
ing,’ it forms a phrase. indefinite in 
its meaning. Aliso Water Co. vy. 
Baker, 95 Cal. 268, 270, 30 P 537. 

[ce] “Village” more specific.— 
State v. Meek, 26 Wash. 405, 408, 
67 Px76: 

10. Connally v. General Constr. 
Co., 269 U. S. 385, 46 SCt 126; 129, 
70 L. ed. 322. 

11. Mock v. Muncie, (Ind.) 32 NE 
718, 719; Rea v. Pittsburg, ete., R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


timothy 


es 


_ munities or neighborhoods.” 


NEIGHBORHOOD or NEIGHBOURHOOD—NEITHER PARTY 


of exact geographical definition,!2 but said to be a 
comprehensive one,?® and to have a well understood 


meaning in common acceptation.1* 
imply a considerable territory. 


place, the term signifies nearness,!* as opposed to 
Whether a place is in the neighbor- 
hood of another place depends upon no arbitrary 
rule of distance or topography.'® 
been variously employed as meaning or referring 
to: A district considered with reference to a given 
characteristic;1® a district or locality, especially 
when considered with relation to its inhabitants 
or their interests;?° adjoining district;?1 adjoining 
or surrounding district ;?? a place near;?* a region, 
_-the inhabitants of which may be counted as neigh- 
bors;?4 the inhabitants who live in the,vicinity of 
each other;?> the place which is nigh, that is, nigh 


remoteness.!* 


to one’s habitation ;?° the quality 


being a neighbor, or dwelling near;?" vicinity.?® 
Phrases: ‘‘ Any neighborhood or family,*’?? ‘‘com-. 

munity or neighborhood,’’*° ‘‘farming neighbor- 

neighborhood,’’?? 


2931 
hood, 


Co., 229 Pa. 106, 78 A 73, 79, 140 
AmSR 721. 

[a] Used in reference to the gen- 
eral usages of merchants to charge 
interest, it means the same town. or 
place where such person carried on 
business and not a different town or 
pees Esterly v. Cole, 3 N. Y. 502, 
505. 

12. Baer v. Mobile Cooperage, etc., 


“‘oood 


Co., 159 Ala. 491, 49 S 92, 96 [quot 
Ulrich v. Chicago, ete., R. Co., 281 
Mo. 697, 706, 220 SW 682]; Marasso 
Me State, 18 Ala. A. 488, 93 8 226, 
7. 
13. State v. Meek, 26 Wash. 405, 
4075.0 6 Eo 206. 
ae State v. Hughes, 82 Mo. 86, 
15. Moriarty v. New York, 132 
App. Div. 10, 116 NYS 323, 324. 
[a] “A man’s ‘neighborhood’? is 


not necessarily confined to the par- 
ticular locality in which he resides, 
but is co-extensive with the extent 
of territory occupied by those with 
whom he associates and frequently 
comes in contact; one man’s ‘neigh- 
borhood’ may be a small hamlet, 
while the ‘neighborhood’ of another, 
may be a county or State.” Peters v. 
Bourneau, 22 Ill. A. 177, 179 [quot 


Ulrich v. Chicago, etc., R. Co., 281 
Mo. 697, 706, 220 SW 682]. 
[b] “The word ‘neighborhood’ 


comprises ‘the territory wherein the 
person in question resides, moves, 
circulates, does business and has in- 
tercourse with his fellows.’” Ulrich 
v. Chicago, etc., R. Co., 281 Mo. 697, 
706, 220 SW 682 [quot Peo. v. Loris, 
131 App. Div. 127, 129, 115 NYS 236]. 

16. Jones v. Rogers, 85 Miss. 802, 
38 S 742, 745; Langley v. Barnstead, 
63 N. H. 246, 247 [quot Wilson v. 
Ford, 190 Ill. 614, 625, 60 NE 876; 
Mock v. Muncie, (Ind.) 32 NE 718, 


719; State v. Meek, 26 Wash. 405, 
407, 67 P 96]. 
[a] “The term ‘community,’ prop- 


erly speaking, refers rather to the 
people who reside in a given locality 
in more or less proximity, than to 
the territory which includes them. 
The term ‘neighborhood’ describes a 
territory of indefinite size and with- 
out fixed limits. What one person 
would cofhsider a single community 
or neighborhood, another might be- 
lieve to embrace two or more com- 
Keech 
Voesoplin; 257 Cal.i1,°11,' 106 -P 222. 

L7e*- Terr. v. Lannon, 9 Mont. 1, 4, 
22 P 495; Langley v. Barnstead, 63 
INS SEL. 246, 247 [quot Wilson v. Ford, 
190 Ti: 614, 625, 60 NE 876; Mock 
v. Muncie, (Ind.) 32 NB 718, 719; 
State v. Meek, 26 Wash. 405, 407, 67 
B76). 


[45 C. J.—87] 


The term may 
As applied to 


ole.’ 788 


The term has 


or condition of | held.*® 


‘“immediate 


18. Langley v. Barnstead, 63 N. 
H. 246, 247 [quot Wilson v. Ford, 190 
Ill. 614, 625, 60 NE 876; Mock vy. Mun- 
cie, (Ind,) 32 NE 718, 719; State v. 
Meek, 26 Wash. 405, 407, 67 P 76]. 

19. Webster D. [quot Stothfang 
v. Cincinnati Aluminum Castings Co., 
32).0.. (Ce Ab EV OTST £0]- 

20. Century Ds [quot Lindsay Irr. 
Co. v. Mehrtens, 97 Cal. 676, 680, 32 P 


Webster D. [quot State v. 
Hughes, 82 Mo. 86, 89; Coyle v. Chi- 
cago, etc., R. Co; 27% Mo. A, 584, 5933 
Madison v. Morristown Gaslight Co., 
GdESN DOT. JH 23563 29385900 54> ANAS 9 7 
Charleston v. Coker, 195 Mo, A. 159, 
184 SW 1181, 1182. 


22. Black L. D. [quot State v. 
fae pe 116 Mo. 162, 166, 22 SW 
[al] All property (1) injured di- 


rectly or without intervening cause 
by the force of an explosion is legally 
within the neighborhood or vicinity of 
the scene of the explosion. St. Marys’ 
Woolen Mfg. Co. v. Bradford Glycer- 
IMeUCO;O U4: (Ob Cire Cte /522,)95 27, 
Oh. Cir. Dec. 582. (2) And likewise 
in the case of an operating nuisance, 
every part is in the “neighborhood” 
which is affected by it. State v. 
Luce, 14 Del. 396, 399, 32 A 1076. 

23. Webster D. [quot State v. 
Hughes, 82 Mo. 86, 89; Coyle v. Chi- 
cago, etc., R. Co., 27 Mo. A, 584, 593; 
Madison y. Morristown Gaslight Co., 
65 -N. J. Eq.’ 356, 358, 54 A 439]; 
Charleston v. Coker, 195 Mo. A. 159, 
184 SW 1181, 1182. 


24. Webster D. [quot State v. 
Hughes, 82 Mo. 86, 89]. 

25. Webster D. [quot State v. 
Hughes, 82 Mo. 86, 89; Madison v. 


Morristown Gaslight Co., 65 N. J. Eq. 
356, 358, 54 A 439]. 

26. Crabb Syn. [quot Madison vy. 
Morristown Gaslight Co., 63 N. J. Eq. 
120, 122,.58 A 158]. 

27. Webster D. [quot State v. 
Hughes, 82 Mo. 86, 89; Madison v. 
Morristown Gaslight Co., 65 N. J. Eq. 
356, 358, 54 A 439]. 

28. Webster D. [quot State v. 
Hughes, 82 Mo. 86, 89; Coyle v. Chi- 
cago, etc., R. Co., 27 Mo. A. 584, 593]; 
Charleston v. Coker, 195 Mo. A. 159, 
184 Sw 1181, 1182. 

[a] “Vicinage’—State v. Long- 
a 119 Me, 5385, 112 A 260, 262. 

b] “Vicinity” compared.— (1) 
“Vicinity does not denote so close a 
connection as neighborhood. A neigh- 
borhood is a more immediate vicin- 
ity.4 Coyle: v. Chicago,’ etc.,  R.° Co.; 
27 Mo. A. 584, 593 [quot Wilson v. 
Ford, 190 Ill. 614, 625, 60 NE 876; 
Mock v. Muncie, (Ind.) 32 NE 718, 
719]. (2) “One village may be said 


neighborhood, ’’?3 
‘‘land in the neighborhood,’’*> ‘‘of the neighbor- 
hood,’’** ‘‘on the bank, margin or neighborhood,’ ’37 
‘‘removed to the neighborhood of the telegraph 


NEIGHBORING or NEIGHBOURING.®*® 
of an indefinite meaning,*® used sometimes in a 
narrow,*? and in others in a broad,?? signification. 
It has been defined as meaning situated or residing 
near by; being in the vicinity; adjacent ;+* but its 
meaning must depend upon the circumstances and 
the subject matter.*# 

NE IN CRASTINUM QUOD POSSIS HODIE.*® 

NE INJUSTE VEXES. In old English practice, 
a prohibitory writ, commanding a lord not to de- 
mand from the tenant more services than were 
justly due to the tenure under which his ancestors 
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‘fin the neighborhood 


of,’?34 


A term 


NEITHER PARTY. An abbreviated form of 
docket entry, meaning that, by agreement, neither 
of the parties will, further appear in court in that 


to be ‘in the vicinity’ of another vil- 
lage without being joined or incor- 
porated with it, and one house may 
be said to be near, ‘in the vicinity’ 
of, or in the neighborhood of, another 
house, and not structurally adjoin bes 
Vicinity admits of a more indefinite 
and wider latitude in place than prox- 
imity or contiguity, and, as applied 
to territory, may embrace a more 
extended space than that lying con- 
tiguous to the place in question, and 
as applied.itto towns and other terri- 
torial divisions, may embrace those 
not adjacent.” Langley v. Barnstead, 
63 N. H. 246, 247 [quot Mock v. 
Muncie, supra]. 

29. See Family § 6 text and note 


46 
Keech v. 157 “Cale as 


30. 
106 P 222, 227 

31. See Farming, 25 C. J. p 674 
text and note 87. 
ape See Good § 16 text and note 

33. See Immediate 31 C. J. p 246 
text and note 46. 

34. See In 31 C. J. p 3867 § 8 text 
and note 69. 


Joplin, 


has Abrey v. Cannon, 33 N. J. L. 
218, : 

36. Woods y. Cochrane, 38 Iowa 
484, 485. 


37. Coffin vy. Left Hand Ditch Co., 
6 Colo. 443, 451. 


33s. Moriarty v.. New York, 132 
App. Div. 10,.116 NYS 323, 324. 
39. See Neighbor ante p 1376; 


Neighborhood ante p 1376. 


40. Millville Impr. Co. y. Pitman, 
ete., Gas Co, 75 N. J. Li 410/567- A 
1005. 

41. Millville Impr. Co. v. Pitman, 


ete., Gas. Co., supra. 

42. Millville Tipe. Co. vy. Pitman, 

etc., Gas Co., supra. 
Standard D. 

[a] “Neighboring freeholders.” — 
Rice’ v.4Sims: 21S. 7 Coa? bh ie 

[b] “Neighboring inhabitants.’ — 
Brouwer v. Jones, 23 Barb. (N. Y.) 
153, 164; Barrow v. Richard, 8 Paige 
CN. Y.) 351, 360, 35 AmD 713 note. 

[ec] “Neighboring or adjoining.” 
—A covenant prohibiting anything 
that may be an annoyance, etc., to the 
“neighboring or adjoining” property 
is not restricted so as to prevent 
annoyance only to the occupiers of 
property belonging to the covenantee., 
Soa aTTY v. Benham, 40 Ch. D. 80, 
te 

44. Millville Impr. Co. v. Pitman, 
ete Gas (Col. GomIN ie cde ee OO fe cae 
1005, 1006. 

A maxim meaning ‘Put not off 
to-morrow what can be done 
to-day.”” Morgan Leg. Max. 

46. Black L. D. 
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suit.47 The court has no power to order such entry 
except by agreement of the parties.*® The effect 
of the entry, ‘‘Neither party,’’ alone is a dismissal 
of the action,*® neither party recovering costs of 
the other.®® Strictly speaking, it is an abbreviated 
averment of the fact that on being called neither 
party appeared to answer,®! that is, that plaintiff 
was nonsuited and defendant was defaulted,°>? so 
that neither party could have a judgment for 
costs.53 Such an entry, however, does not, of itself, 
bar the maintenance of another action for the same 
cause;°4 it is no evidence of the settlement of all 
matters involved in the action.°> It simply means 
that neither party appears further;°* therefore no 
judgment can be rendered by the court.°’ The entry 
does not constitute a release.°* When, however, 
words are added to the entry showing that plaintiff 
has entered into an agreement that he will bring 
no further suit, he is bound by his agreement,°® and 
his right of farther action is barred,®° not because 
any judgment of the court follows,®*+ but because 
plaintiff has entered into the agreement that he 
will bring no further suit.°? The agreement, how- 
ever, extinguishes only plaintiff’s cause of action.** 
Defendant surrenders no cause of action against 
plaintiff.** The court has no power, on motion of 
one of the parties, to order the entry stricken off,®° 


“NEITHER PARTY—NEMO ALIQUAM PARTEM, ETC. 


at least in the absence of fraud or mistake.®* 

NE LICITATOREM VENDITOR APPONAT.®? 

NE LUMINIBUS OFFICIATUR. In the eivil 
law, the name of a servitude®* which restrains the 
owner of a house from making such erections as 
obstruct the light of the adjoining house.®® 

NEMINEM CUM ALTERIUS DETRIMENTO 
ET INJURIA FIERI LOCUPLETIORUM.”°. 

NEMINEM LA:DIT QUI JURE SUO UTITUR.”1 

NEMINEM OPORTET ESSE SAPIENTIOREM 
LEGIBUS.?? 

NEMINI HORA EST BONA UT NON ALICUI 
SIT MALA.” 

NEMINI IN ALIUM PLUS LICET QUAM 
CONCESSUM EST LEGIBUS.” 

NEMO AD LITTUS MARIS ACCEDERE PRO- 
HIBETUR.” 

NEMO ADMITTENDUS EST INHABILITARE 
SEIPSUM."¢ 

NEMO AGIT IN SEIPSUM." 

NEMO ALIEN REI, SINE SATISDATIONE, 
DEFENSOR IDONEUS INTELLIGITUR."® 

NEMO ALIENO NOMINE LEGE AGERE PO. 
TEST.”9 

NEMO ALIQUAM PARTEM RECTE INTELLI- 
GERE POTEST ANTEQUAM TOTUM, ITERUM 
ATQUE ITERUM PERLEGIT.®° 


47. Black L. D. 55. Means v. Hoar, 110 Me. 409,) otherwise.” . Gendron v. Hovey, 98 

[a] “A custom, almost universal, | 86 A 772, 773; Marsh v. Hammond, 11|Me. 139, 56 A 583 [quot Meang 
prevails of entering ‘N. P.’ or] Allen (Mass.) 483, 484. v. Hoar, 110 Me. 409, 414, 86 A 
‘neither party,’ when suc is the “The first question is as to the re-| 772]. % 
agreement. Formerly, however, this|fusal of the presiding judge to in- [b] An action for abuse of legal 


entry was rarely used; but the entry 
was ‘nonsuit’ and ‘default,’ and that 
is now frequently used where the 
parties are not in court and there is 
no agreement as to the entry. Both 
parties are called. and neither ap- 
pearing, the entry of ‘neither party’ 
upon the record is the appropriate 
final disposition of the action.” Blan- 
chard v. Ferdinand, 132 Mass. 389, 
3oL. 

4g. Berry v. Somerset R. Co., 89 
Me. 552, 36 A 904; Coburn v. Whitely, 
8 Metc, (Mass.) 272, 274. 

49. Means v. Hoar, 110 Me. 409, 


this action. 


judication. 


struct the jury that in a former ac- 
tion between these parties, precisely 
like the present, the entry ‘ 
evidence of an adjudication and set- 65. 
tlement of all matters 
But such an instruction 
would have been erroneous, 
try ‘N. P.’ does not indicate any ad- 
It means nothing more 67. 
than that neither party appears fur- 
This is equivalent 
to a nonsuit and default by consent, 68. 
after which no judgment can be ren- 
dered by the court. 
an agreement of the parties it cannot 70. 


ther in ithe action. 


Le ops is ee precluded by the entry. 
endron v. ovey, 98 Me. 1 

N. PB! was | 583. i Bik 
Berry v. Somerset R. Co., 8 
Me. 552, 36 A 904; Blanchard v. ae 
Lat Rag il Mass. 389. 

E erry v. Somerset R., by 
Me. 552, 36 A 904. oe 
x ag apes meaning “The seller 
shou not appoint a_ bidder.” - 
loubet aon Max. Bes RE 
Servitude generally s - 
ments: 19'C..J. p 856. cles a 

69. Black L. D. 
A maxim meaning “No one can 


involved in 


The en- 


As evidence of 


SS ee Se 


86-A 772, 773. 
Voluntary dismissal of action gen- 
erally see Dismissal and Nonsuit §§ 
5-72. 
50. Means v. Hoar, 110 Me. 409, 
86. Ae 172, 273. 
51. Means v. 
v. Whitely, 8 


Hoar, supra; Coburn 
Metce. (Mass.) 272, 
274. 


52. Means v. Hoar. 110 Me. 409, 
86 A 772, 773; White v. Beverly Bldg. 


Assoc., 221 Mass. 15, 108 NE 921; 
Coburn v. Whitely, 8 Metc. (Mass. ) 
272, 284. 

53. Means v. Hoar, 110 Me. 409, 


86 A 772, 773; Coburn v. Whitely, 8 
Metc. (Mass.) 272, 274. 

Payment of costs on voluntary dis- 
missal of action generally see Dis- 
missal and Nonsuit § 57. 

54 Means v. Hoar, 110 Me. 409, 
86 A 772, 773; White v. Beverly Bldg. 
Assoc., 221 Mass. 15, 17, 108 NE 
921. 
“The entry of ‘Neither party’ in an 
action does not indicate that the 
cause has been adjudicated; it means 
nothing more than that neither party 
appears to prosecute or defend the ac- 
tion, and is equivalent to a non-suit 
and default by consent of the parties, 
after which no judgment can be ren- 
dered by the court. It amounts to 
an abandonment of the action; it is 
not a judgment and is no bar to a 
future action.” White v. Beverly 
Bldg. Assoc., supra. 

Res judicata generally see Judg- 
ments §§ 1154-1525. 

Vecluntary dismissal of action as 
discharge of cause of action gener- 
ally see Dismissal and Nonsuit § 60. 


be interpreted to include more than 
an abandonment of the action; and 
in no sense can it be regarded as a 
bar to a future action, or as evidence 
to affect the present action. It was 
properly excluded.” Marsh v. Ham- 
mond, supra. 

56. Means v. Hoar, 110 Me. 409, 
86 A 772, 773. 

57. Means v. Hoar, supra; White 
v. Beverly Bldg. Assoc., 221 Mass. 
15,:108 NE 921, 922. 

58. White v. Beverly BRidg. Assoc., 
supra, 

59. Means 110 Me. 409, 
86 A 772, 773. 

60. Means v. 

61. Means v. 

62. Means v. 

63. Means v 


v. Hoar, 


Hoar, supra. 
Hoar. supra. 
Hoar, supra. 
Hoar, supra. 


64. Means v. Hoar, supra; Gen- 
cee v. Hovey, 98 Me. 139; 56,4 
3. 


[a] “The entry of ‘neither party. 
no further action, same cause’ means 
that by agreement neither party fur- 
ther appears in court in that suit, and 
it also involves a stipulation that the 
plaintiff shall maintain no further 
action for the same cause, The plain- 
tiff's cause of action is extinguished. 
The suit is ended, and ended as fa- 
vorably to the defendant as it would 
be by judgment in his favor, except 
that he consents to go out of court 
without costs. But by agreeing to 
the entry, the defendant surrenders 
no cause of action against the plain- 
tiff. He does not agree that no ac- 
tion Shall be maintained on his part, 
for any cause he may have, whether 
it grew out of the original action, or 


be made richer to the damage and 
wrong of another.” Morgan Leg. 
ax. 
rE A Seiya meaning “He who 
stands in his own rights injur 
one.” Bouvier L. D. Yona ee 
72. A maxim meaning “No man 
need be wiser than the laws.” Bou- 
ar i 7 - : 
a yplied in: Church v. Lea ~ 
worth, 4 Day’ (Conn.) 274, 280. ot 
73. A maxim meaning “No hour is 
favorable for one man but that is 
‘Sad for another.” Morgan Leg. 
Max. 
74. A maxim meaning “More is 
mae to oi pe against another, 
an is concede the laws.” - 
loubet Leg. Max. i va te 
75. A maxim meaning “No one is 
prohibited from approaching the sea 
shore.” Morgan Leg. Max. 
76. A maxim meaning ‘No man is 
to be admitted to incapacitate him- 


self.” Black L. D. 
77. A maxim meaning “No man 
acts against himself.” Black L. D. 


78. A maxim meaning “No man is 
considered a competent defender of 
another’s property, without security.” 
Bouvier L. D. 

- A maxim meaning “No one 
may sue at law in the name of an- 
other.” Peloubet Leg. Max. 

80. A maxim meaning ‘No one 
can rightly understand part of a 
thing till he has read through the 
whole again and again.” Peloubet 
Leg. Max. 

[a]. Applied in: Crofts v. Middle- 
ton, °8).Dei Gin MwenGe loge 21a ee 
EngCh 150, 44 Reprint 364. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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NEMO ALLEGANS SUAM, ETC—NEMO DEBET BIS, ETC. 
NEMO ALLEGANS SUAM TURPITUDINEM 


EST AUDIENDUS.*! 
NEMO BIS DEBET VEXARI 
EADEM CAUSA. 
NEMO BIS IN PERICULUM 
EODEM DELICTO.* 


NEMO BIS PUNITUR PRO EODEM DELICTO.*4 


NEMO BIS VEXARI DEBET 
EADEM CAUSA.® 


NEMO COGI POTEST PRACISE AD FACTUM, 
SED IN ID TANTUM QUOD INTERESSE.** 

NEMO COGITATIONIS PG@NAM PATITUR.®* 

NEMO COGITUR REM SUAM VENDERE, 


_ETIAM JUSTO PRETIO.®® 


NEMO CONDEMNARI DEBET INAUDITUS 


NEC SUMMONITUS.*® 


81. 
leging his own baseness 
hearda.’”’ Morgan Leg. Max. 4 

{a] Applied or cited in: Davis Vv. 
Brown, 94 U. S.' 428, 426, 24 L. ed. 
204; U. 8. v, Leffler, 11 Pet. (U. S.) 
86, "94, 9 L. ed, 642; Townsend v. 
Bush, 1 Conn. 260, 270; Bredin v. 
Dorsey, 2 KyL 20, 22; Ackerman v. 
Larner, 116 La. 101, 114, 40:78, 581; 
Wearse v. Peirce, 24 Pick. (Mass. ) 
141, 146; Pan Schaack v. Stafford, 12 
Pick. (Mass.) 565,,567; Orr“ v: Lacey, 
2 Dougl. (Mich.) 230, 247; Hamilton 
v. Scull, 25 Mo. 165, 166, 69 AmD 
460; Jourdan v. Burstow, iG” INT rds 
Haq. 55, 56, 74 Ao 124,139 AmSR 741; 
Utica Bank v. Hillard, 5 Cow. (N. Y.) 


A maxim meaning “No one al- 
is to be 


°153, 160; Powell v. Waters, 17 Johns. 


‘Vv. 


CINE Yoo) 176, 180; Peters v. Grim, 149 
Pa 163, 166, 24 4-192, 34 AmSR 599; 
Bredin’s Appeal, 92 Pa. 241, 245, 37 
AmR 677; Townsend v. Kerns, 
Watts (Pa.) 180, 183; Lazarus Vv. 
Bryson, 3 Binn. (Pa.) 54, 61; Gates’ 
Gase, 1 Pa. Co. 236, 241; in re Gates, 
3 Kulp (Pa.) 422, 432° Southern Mut. 
Aid Assoc. v. Blount, 112° Va..*214, 
70 SE 487, 491; Harris v. Harris, 23 
Gratt. (64 Va.) 137, TDA Taylor Vv. 
Beck, 3 Rand. (23 Va.) 3016: 318; Ex 
p. Ball, 10 Ch. D. 667, 672; Stone v. 
Marsh, 6 B. &,.C. 551, 564, 13 HCL 
252, 108 Reprint 554; Skaife v. Jack- 
son, 3 B. & C. 421, 423, 10 ECL. 196, 
107 Reprint 790; Ex p. Jones, 3 Deac. 
SoC. 525,538; ‘Walton v. Shelley, 1 
Ter. 296, 300, 99 Reprint 1104; Liv- 
ingstone Vv. Massey, 23 U At 2. B. 
156, 161; Doe v. Hopkins, 5 U. C. Q. 
BuO Ss: 579, 584; Lapointe v. Messier, 
49 Can. 8. G. 271, 277, 17 DomLR 347. 

[b] A maxim “of the common 
law.”—Southern Mut. Aid Assoc. v. 

112 Va. 214, 70 SE 487, 491. 
[c] Another form of maxim. 
“Nemo allegans suam turpitudinem 
audiendus est.” Jackson v. Thom- 
son, 222 Pa. 232, 70 A 1095, 1097; 
Wilks v. Mathews, 49 Can. S. C. 91; 
94. See Lapointe v. Messier, 49 Can. 
SiC 271 277, 17 DomLR 347 (an “old 
Roman maxim’’). 

82. See Nemo Debet Bis Vexari 
Pro Una Et Eadem Causa post this 
page. ; 

eg. A maxim meaning “No one 
should come twice into danger for 
the same crime.” Peloubet Leg. Max. 

84. A maxim meaning ‘‘No man is 
punished twice for the same offense.” 
Black L. D. 

[a] Applied in. Pilot Grove v. Mc- 
Cormick, 56 Mo. A. 530, 534; Mitchell 
State, 42 Oh. St. 383, 391; State 
v. Croteau, 23 Vt. 14, 72, 54 AmD 
90; Middleton v. Crofts, Ridga it 
Hardw. *109,. 131, «27 Reprint 1774; 
Shadford v. Houstoun, Str. 317, 339, 
93 Reprint 544. 

. 85. See Nemo Debet Bis Vexari 
Pro Una Et Eadem Causa post this 
page. g 

- g6 A maxim meaning ‘No person 
can be compelled precisely to the act, 
but to so much only as interests 
him.” Peloubet Leg. Max. 

87. A maxim meaning “No one 
suffers punishment on oe of his 
thoughts.” Bouvier L. 


TEST.°% 
PRO UNA ET 
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NEMO CONTRA FACTUM SUUM VENIRE Po- 
NEMO DAMNUM, FACIT, NISI QUI ID FECIT 


QUOD FACERE JUS NON HABET.* 


VENIET PRO 


NEMO DARE POTEST QUOD NON HABET.%2 


NEMO DAT QUI NON HABET.® 


PRO UNA ET | TARI.°* 


NEMO DEBET ALIENA JACTURA LOCUPLE- 


NEMO DEBET BIS PUNIRE PRO UNO DE- 


LICTO.°> 


CAUSA.°* 


NEMO DEBET BIS PUNIRE PRO UNO DE- 
LICTO; ET DEUS, NON AGIT BIS IN IPSUM.°* 
NEMO DEBET BIS VEXARI PRO EADEM 


NEMO DEBET BIS VEXARI PRO UNA ET 


' EADEM CAUSA.° 


ss. A maxim meaning ‘No man is 
compelled to. sell his ,oWn property, 
even for a just price.” Black L. D. 

89. A maxim meaning “No one 
should be condemned unheard, or un- 
summoned.” Peloubet Leg. Max. 

90. A maxim meaning ‘Nobody 
can come iin against his own deed.” 
Morgan Leg. Max. 

91. A maxim meaning ‘No one 
does damage, unless he is doing what 
cee has no right to do.” Peloubet Leg. 


92. A maxim meaning “No man 
can give that which he has not.” 
Black L. D. 

93. A maxim meaning 
can give who does not possess.” 
vier L. D. 

[a]. Applied in: Hmerson v. Eu- 
ropean,; etc.,.R. Co:, 67 Me: 387, 391, 
24 AmR 39; Lancaster Nat. Bank v. 
Taylor, 100 Mass. 18, 24, 97 AmD 
70, 1 AmR 71; Thompson yv. Foerstel, 
10 Mo, A. 290, 299; Borrero v. Bor- 
rero, 32 Porto Rico 180, 184; Ullman 
v. Biddle, 53 W. Va. 415, 417, 44 SH 
re Cross v. Currie, 5 Ont. A. 31, 


[b] Another form of maxim.— 
“Nemo dat quod nom _habet.” Le 
Goaster v. Lafon Asylum, 155 La. 
158, 99 S22, 23; Blanco v. San Juan 
Registrar, 28 Porto Rico 159, 162. 

[c] Held inapplicable. — Union 
yet v. Phillips, 58 Can. S. C. 385, 
4038. 


“No one 
Bou- 


94. A maxim meaning “No one 
ought to gain by another’s loss.” 
Bouvier L. D. 

95. A maxim meaning “No man 
ought to be punished: twice for one 
offense.” Black L, D. ° 

[a] Applied in: Bens v. U. S,, 


266 Fed. 152, 159; Fry v. Bennett, 11 
N. Yo Super. 247,.265,.1 AbbPr 289; 
State v. Warren, 92 N. C. 825, 827; 
Reg. v. Port, Perry, etc., R. Co.,; 38 
U.cC.QuBe 434,0435. 

[b] Familiar maxim of the law. 
—Bens v. U. S., 266 Fed. 152, 159. 

96. A maxim meaning “No one 
should be punished twice for the same 
fault, and God punishes not twice 
against himself.” Peloubet Leg. Max. 

97. See Nemo Debet Bis Vexari 
Pro Una Et Eadem Causa post this 
page. 

98. A maxim meaning ‘No one 
ought to be twice vexed for one and 
the same cause.” Bouvier L. D. 

[a] Applied or cited in: Western 
Union Tel. Co. vy. Cooper, 182 Fed. 
ThO, 712: Burhith wv. Belfy, 47 Conn. 
323, 329; 36 AmR) 79; State v. Reed, 
26 Conn. 202, 208; Beach vy. Norton, 
8 Conn. 71, 76; Sheldon yv. Kibbe, 3 
Conn. 214, 220, 8 AmD 176; O’Byrne 
v. Cregier, 181 Ill. A. 569, 574; Fowler 
v. Wood, 73 Kan. 511; 533, 85 P 763, 
6 LRANS 162; Sweet v. Brackley, 
53 Me. 346; Durham v. Giles, 52 Me. 


206, 208; Ex p. Resler, (Nebr.) 212 
NW 765, 770; State v. Shoemaker, 
20mN. ed De 158, »t56sy'\Skiliman- v. 


Baker, 18.N. J. L. 1384, 187; Dringer 
v. Erie R. Co., 42 N. J. Eq. 5738, 584, 
8 A 811; Putnam v. Clark, 34 N. J. 
Hq. 532;-533; Peo. v..Tweed, 63 ..N. Y¥,. 
194, 205; Lorillard F.,. Ins. Co.. v. 


Meshural, 30 N. Y. Super. 308, 312; 
Edwards v. Baker, 99 N. C. 258, 262, 
6 SE 255; McEvoy v. Quaker City 


Cab Co., 267 Pa. 527, 110 A 366, 367; 
oie ger Vv. Badger, (Utah) 254 P 784, 
Other forms of the maxim 
are: (1) Nemo debet his vexari pro 
eadem causa. Oregon R. Co. of Ore- 
gon’. R.7) ete:/:Co.,: 28 \Fedt) 505). 511s 
Lawrence v. Vernon, 15 F. Cas. No. 
8,146, 3 Sumn. 20, 272; State v. Lee, 
65 Conn. 265, 272, 30 ’A 1110, 48 Am 
SR 202, 27 LRA 498; Hall v. For- 
man, 6 KyL 473, 475; Walsh wv. 
Chesapeake, etc. Canal Co., 59 Md: 
423, 427; French v. Neal, "24 Pick. 
(Mass. ) 55, 61; Fewell v. New Or- 
leans, etc., R. Co.,)144 Miss. 319, 
109 $§ 853, 854; Womach v. St. Jo- 
seph, 201 ‘Mo. 467, 100 SW 4438, 445, 
10 LRANS 140; Donnell Vv. Wright, ; 
147 Mo. 639, 646, 49 SW 874; Offutt 
v. John, 8 Mo, 120, 124, 40 AmD 125% 
Baldwin v. Fries, 46 Mo. A. 288, 294; 
Bay iv iParker, «(53 aiNvg Be 1342, 387, 
16 AmR 270; Steers v. Shaw, 58 N. 
J8 E358) 360, 21 A 940; Kuckler v. 
Peo., 5 Park.’ Cr. (N. Y,) 212, 216; 
Burb_ v. North Philadelphia ‘Trust 
Co., 45 Pa. Super. 320, 327; Garvin 
v. Dawson, 13 Serg. & R. (Pa.) 246, 
247; Kennedy v. McNickle, 7 Phila. 
(Pa.) 217; Rahter v. Newton F. Ins.- 
Coa, 1 Wkly NC (Pa.) 828; Perkins v. 
Walker, 19 Vt. 144, 150; Price v. Com. 
33 Gratt. (74 Va.) 819, 834, 36 AmR 


797; Cambefort v. Chapman, LO Qe 
Big. 229, 232; Brunsden v. Hum- 
phrey, 14 By Df 14d 151: Siniore 


Q. 
May, 25. Ch. D. 231, 234; In re’ Metro- 
politan Bank, 15 Ch. D. 139, 142; 
Reg. v. Morris, Ee IRL RE. 90, 92 
Reg. v. Bird, 5 Cox Crs 20; 90, 3 


EngL&Eeq 448; Gadderer vy. Shep- 
pard, 4 Dowl. P. C. 577, 578; Anony- 
mous, 1 Dowl. P. CG 59, 60: Wads- 


worth v. Bentley, 17 Jur. 1077, 1078, 
22 EngL&Eq 176; Masters v. Johnson, 
21 L.. J. Exch. 258, 255, 12 EngL&hq 
572; Reg. v. St. Louis, 5 Can. meat 
330, 3854; Naylor v. Bell, 14 N. S. 444, 
454; Erdman v. Walkerton, 20 Ont. 
A. 444, 452; Hughes v. Rees, 10 Ont. 
Pr, 301, 303; Sloan v. Creasor, 22. U. 
ONO eer 13a, (2) Nemo bis debet 
vexari pro una et eadem causa. U. 
S. v. Throckmorton, 98 U. S. 61, 65, 
25 L. ed. 93; Bens v. U. S., 266 Fea. 
159; Com. v. Green, 17 Mass. 
5384; Kent vy, Kent, 2 Mass. 338, 
Moran Vv. Plankinton, 64 Mo. 
837, 338; Skeen v. Springfield Bn- 
gine, etc, Co., 42 Mo. A, 158, 164; 
Bell v. McCulloch, 31 Oh. St. 397, 405; 
Marsh v. Pier, 4 Rawle (Pa.) 273, 
287, 26 AmD 131; Archer v. Ward, ) 
Gratt. (50. Va.) 622,. 625; Younger 
v. State,.2. W.Va. 579, 585, 98 AmD 
Te Mellin v. Evans, 1 Cromp. & J. 
82, 83, 148 Reprint 1344; In re Parker, 
(Ont.) 10 CanLTOccNotes 373, 375; 
Ree. v.i Morton, 90. sCh CayPi9; 23. 
(3) ‘‘Nemo bis vexari debet pro una 
et eadem causa.” Scottish-American 
Mortg. Co. v. Bunckley, 88 Miss. 641, 
6538, 41 S 502, 117 AmSR 763. 

[e] “There are no maxims of the 
law more_firmly. established,.or of 
more value in the administration of 
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NEMO DEBET BIS VEXARI, SI CONSTET 
CURIZ QUOD SIT PRO UNA ET EADEM 


CAUSA.° 


NEMO DEBET ESSE JUDEX IN PROPRIA 


CAUSA. 


NEMO DEBET ESSE TESTIS IN SUA PRO- 


PRIA CAUSA.? 


NEMO DEBET EX ALIENA JACTURA LU- 


CRARI.? 


NEMO DEBET EX ALIENO DAMNO LU- 


CRARI.* 


NEMO DEBET IMMISCERE SE REI AD SE 


NIHIL PERTINENTI.® 


NEMO DEBET IN COMMUNIONE INVITUS 


TENERI.® 


TURA.? 
INCOMMODO.’ 


¥ 


NEMO DEBET BIS VEXARI, ETC.—NEMO EST HARES VIVENTIS 


NEMO DEBET LOCUPLETARI EX ALTERIUS 
NEMO DEBET REM SUAM SINE FACTU AUT 


DEFECTU SUO AMITTERE.® 


NEMO DE DOMO SUA EXTRAHI POTEST.?° 


NEMO DUOBUS UTATUR OFFICIIS.+ 


NEMO EJUSDEM TENEMENTI SIMUL PO- 


TEST ESSE HARES ET DOMINUS.” 


NEMO ENIM ALIQUAM PARTEM RECTI IN- 


TELLIGERE POSSIT ANTEQUAM TOTUM 


ITERUM ATQUE ITERUM PERLEGERIT. 


NEMO EST COGENDUS QUIS AD SUBSTI- 


TUENDUM.** 


NEMO EST HASRES VIVENTIS."® 


NEMO DEBET LOCUPLETARI ALIENA JAC- 


justice, than the two which are de- 
signed to prevent repeated litigation 
between the same parties in regard 
to the same subject of controversy; 
namely, interest rei publice, ut sit 
finis litium, and nemo debet bis vexari 
pro una et eadem causa.’ U. S. Vv. 
Throckmorton, 98 U. S. 61, 65, 25 
L. ed. 93 [quot EX p. Resler, (Nebr.) 
212 NW 765, 770];. Badger ‘v. Bad- 
ger, (Utah) 554 P 784, 787. 

[da ] “Lhe rule against splitting 
upa single, individual cause of action 
is the offspring of two legal maxims: 
‘It concerns the state that there be 
an end to lawsuits’ (‘Interest repub- 
licee sit finis litium’); and, ‘No man 
ought to be twice troubled or har- 
assed (if it appear to the court that 
he is), for one and the same cause’ 
(‘Nemo debet bis vexari [si constet 
curiz quod set] pro una et eadem 
causa’). O’Barr vy. Turner, 16 Ala. 
ASL 65.) 678 16) S 27s i See Actions §§ 
275-307. 

[e] “he principle of merger has 
its foundation mainly in the maxim: 
‘Nemo debet bis vexari pro una et 
eadem causa.’ That maxim has no 
application to the facts of this case.” 
Mackay v. Randolph Macon Coal Co., 
178 Fed. 881, 885, 102 CCA 115. 

99. A maxim meaning “No man 
should be twice punished, if it appear 
to the court that it is for one and 
the same cause.” Peloubet Leg. Max. 
See also Black L. D. [cit Broom Leg. 


Max. ]. 

[a] Applied in: Wadleigh v. Vea- 
zie, 28 HW.) Cas. No. 17,031, 3 Sumn. 
165, 167; Southern R. Co. v. Rowe, 


2 Ga. A. 557, 59 SE 462, 464; Sturte- 
vant v. Randall, 53 Me. 149, 1538; 
Cole v. Butler, 43 Me. 401, 405; Bur- 
len vy. Shannon, 99 Mass. 200, 203, 96 
AmD 1733; Darlington v. Gray, 5 
Whart. (Pa.) 487, 489; Marsh v. Pier, 
4 Rawle (Pa.) 278, 288, 26 AmD 131. 

1. A maxim meaning “No man 
ought to be a judge in his own 
cause.” Black L. D. 

{a] Applied in: Winters v. Coons, 
162 Ind. 26, 31, 69 NE 458; Chicago, 
UGE evs. CON Ve Summers, 113 Ind. 10, 
17, 14 NE 733, 3 AmSR 616; Stoll v. 
Walpack-. Tp., 38 N. J: L. 200, 202; 
Piland ve Taylor, ‘1LIseN. C.) 1, °3, 18 


SH 70; Kelly v. Lynchburg, etc., R. 
Coy 120, IN... Ch. 431,482; 16 SH 200, 


16 LRA 514; Reg. v. Steele, 26 Ont. 
540, 2 CanCrCas 4338, 435; Byrne v. 
tee peg R. Co. 7 Newfoundl. 


HOe biti 

[b] ’ Other forms of the maxim are: 
(1) Nemo-debit esse judix in propria 
sua causa. Nora Mills Co. v. Win- 
gate, 51 Tex. Civ. A. 609, 113 SW 182, 
183. (2) “Nemo debet esse judex et 
pars.” Dickason v. Edwards, 10 Au- 
str. TR 243,259. 

[ec] “The ancient maxim... 
which is translated in the language 
ef, and has its place in, the laws of 
every civilized nation in the world, It 
is so deeply imbedded in the human 
breast: as to place beyond contem- 
plation a determination by a judge 
of his own case or any case in which 


he may be interested.” Nona Mills 
Co. v. Wingate, 51 Tex. Civ. A. 609, 
612, 1138 SW- 182. 

[d] “A leading case in ilustra- 
tion of this maxim is Dimes v. Grand 
Junction Canal Co., 3 H. L, Cas. 789, 
10 Reprint 301, where the House of 
Lords, following the unanimous 
opinion of the judges, held that the 
decrees of Lord Cottenham, i.Ceein 
favour of the canal company were 
voidable and must be reversed, on 
the ground that when he made the 
decrees he was a shareholder of the 
company and this fact was unknown 
to the other parties to the suit, ‘It 
is of the last importance,’ said Lord 
Campbell, ‘that the maxim that “no 
man is to be a judge in his own 
cause’ should be held sacred. And 
that is not to be confined to a cause 
in which he is a party, but applies to 
a cause in which he has an interest. 
... We have again and again set 
aside proceedimgs in inferior tribu- 
nals, because an individual, who had 
an interest in a cause, took a part in 
the decision. And it will havea most 
salutary effect on these tribunals 
when it is known that this High 
Court of last resort, in a case in 
which the Lord Chancellor of Eng- 
land had an interest, considered that 
his decree was on that account a de- 
cree not according to‘law, and should 
be set aside. This will be a lesson 
to all inferior tribunals to take care, 
not only that in their decrees they 
are not influenced by their personal 
interest, but to avoid the appearance 
of labouring under such an _ influ- 
ence.’’”? Broom Leg. Max. [quot Ben- 
tle v. Ulay, 46 Ind. A. 660, 93 NE 
459, 461]. 

[e] “There are two exceptions to 
this rule recognized by law. One is 
where a person is relieved from the 
operation of that rule by Statute, 
and the second is where there is a 
necessity for him to act.” Dickason 
Lure LO*Austre Clr Lay Ry2434 

Disqualification of judges on ground 
of interest see Judges §§ 134-149. 


maxim meaning ‘No one 

ought, , to be a witness in his own 
cause.’ ; 
[a] Applied in: Stocksdale v. Cul- 


lison, 35 Md. 322, 325; Ex p. Palmer, 
1 Deac. & C. 371, 379. 
3. A maxim meaning ‘No person 


ought to gain by another’s loss.” Pe- 
loubet Leg. Max. [cit Wharton]. 

4 A maxim meaning ‘No one 
should be enriched out of the loss 
sustained by another.” Morgan Leg. 
Max. 

5. A maxim meaning ‘“‘No one 
should intermeddle with a thing that 
in ny respect concerns him.” Black 
Moy i 

6. A maxim meaning “No one 


should be retained in a partnership 
against his will.” Bouvier L. D. 

[a] Applied in: Selden v. Vermil- 
ya, 4 N. Y. Super. 568, 593. 

7 A maxim meaning ‘No one 
ought to be enriched by another’s 


-| freville v. 


loss.” Black L. D. 
[a] Applied in: Green y. Biddle, 8 
Wheat. “(U,:S.)! ly 835, 0. ls ede same 


Morgan v. Brunet, 7 La. A. (Orleans) 
512, 513; Fletcher v. Alexander, L. R. 
3 UC Par an Daeeile 

[b] An “equitable maxim of the 
civil law.”—Filetcher v, Alexander, L. 
Rien oy Oa eas Coupe ole 

8 A maxim meaning “No one 
ought to be enriched at the expense 
of another.” Morgan Leg. Max. 

[a] Applied in: Bright v. Boyd, 4 
F. Cas. No. 1,875, 1 Story478, 494; 
Chaffe v. Oliver, 39 Ark. 531, 539: 
Griswold vy. Bragg, 48 Conn. 577, 580; 
Gavin v. Carling, 55 Md. 530, 538; 
Union Hall Assoc, vy. Morrison, Be 
Md. 281, 294; Berry v. Stigall, 253 
Mo. 690, 162 SW 126, 127, 50 LRANS 
489, AnnCas1915C. 118; American 
Dock, etce., Co. v. Public’ Schools, 39 
N. J. Eq. 409, 450. 

9 A maxim meaning “No one 
should lose his property without his 
own act or negligence.” Bouvier L. 
Dp. 

10. A maxim meaning “No one 
may be dragged from his own house.” 
Peloubet Leg. Max. 

ll. Black L. D. 

12. A maxim meaning “No one 
can be at the same time heir and 
lord of the same fief.’”’ Peloubet Leg. 
Max. 

13. A maxim meaning ‘No one 
ean understand the significance of a 
part of a writing until he has read 


the whole again and again.” Mor- 
gan Leg. Max. 
14. A maxim meaning “No one 


is compelled to substitute another in 
his own place.” Peloubet Leg: Max. 

15. A maxim meaning ‘No one 
is an heir to the living.’ Bouvier 
L. D... See also Black L.. D, [cit 
Broom Leg. Max. J. 

[a] Applied in: Watson v. Wil- 
Mamson, 129 Ala. 362, 30 S 281, 283; 
Roberts vy. Ogbourne, 37. Ada, 174, 
178; Gerard v. Beecher, 80 Conn. 363, 
68 A 438, 441, 15 LRANS 900; Gerard 


v. Ives, 78 Conn. 485, 491, 62 A 607; 
Noble v. Andrews, 37 Conn, 346, 347: 
Gold v. Judson, 21 Conn. 616, 624; 
Lockwood vy. Jesup, 9 Conn. 272) 274; 
Dart . IN.) Darts Conny) 250 ue2a6s 
Throop vy. Williams, 5 Conn, 98, 100; 
Hundley v. State, 47 Fla. 172: 174, 
86 S 362; Crawley Vv. Kendrick, 123 
Ga. 183, "186, 50 SE 41; Morin v. 
Holliday, 389 Ind. A. 201, 77 NE 861, 


862; Kalbach v. Clark, 133 Iowa 215, 
110 NW 599, 601, 12 LRANS 801, 13 
AnnCas 647; Doyle v. Andis, 127 Iowa 


36, 102 NW LT, \189)° 69.) LR Ay l953% 
Weil v. King, 104 SW 380, 382, 31 
KyL 1010;\ In re Ward, 7 WaqwAe 


(Orleans) 421, 422; Sellman vy. Sell- 
man, 63 Md.’ 520, 522: Houghton y. 
Kendall, 7 Allen (Mass.) 72, 75; Lewis 
v. Nelson, 4 Mich. 630, 639; In re 
Bartles, 33. N. J. Eq. 46, 47° Cush- 
man yv. Horton, 59 N. Y. 149, 151; 
Moore y. Littel, 41 N. Y. 66, 69: Um- 
Keeler, ale Thomps, & C. 
(N. Y.) 486, 487; Bowers v. Arnoux, 
Bio TANGHLY: Super, 530, 548; Price v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


NEMO EST SUPRA LEGES—NEMO POTEST ESSE, ETC. 


NEMO EST SUPRA LEGES.' 


NEMO EX ALTERIUS DETRIMENTO FIERI 


DEBET LOCUPLETARI.** 


NEMO EX ALTERIUS FACTO PRAGRAVARI 


DEBET.'*8 


NEMO EX CONSILIO OBLIGATUR.’® 
NEMO EX DOLO SUO PROPRIO RELEVETUR, 


AUT AUXILIUM CAPIAT.?° 


NEMO EX HIS QUI NEGANT SE DEBERE 
PROHIBITUR ETIAM ALI DEFENSIONE UTI 


NISI LEX IMPEDET.*! 


NEMO EX PROPRIO DOLO CONSEQUITUR 


ACTIONEM.?? 


NEMO EX SUO DELICTO MELIOREM SUAM 
CONDITIONEM FACERE POTEST.?® 
NEMO FACTUM A SE ALIENUM TENETUR 


SCIRE.?* 


NEMO FORESTAM HABET NISI REX.?5 
NEMO HABETUR AGERE DOLOSE QUI JURE 


SE UTITUR.?® 


“NEMO IN ALTERIUS FACTO PREGRAVARL 


DEBET.?" 


NEMO INAUDITUS CONDEMNARI DEBET SI 


NON SIT CONTUMAX.?® 
NEMO IN PROPRIA CAUSA 


Griffin, 150 N. C. °528,° 524, 64° SE 
372, 29 LRANS 935; Conder v. Se- 
erest, 149 N. C.. 201,. 207, 62.SE 921; 
Campbell v. Everhart, 139 N. C. 503, 
508, 52 SE 201; Youngs v. Heffner, 
36 Oh. St. 232, 238; Pollock v. Spei- 
del, 27 Oh. St. 86, 94; Miller’s Est., 
145 Pa. 561, 566, 22 A 1044; Harris 
v. Potts, 3 Yeates (Pa.) 141, 144; 
Felding v. Witmer, 23 Pa. Dist. 182, 
es 4a Pa. Cors 26383), Richards Vv; 
Lawrence, 13 Pa. Dist. 203, 30 Pa. Co. 
155, 159; Key’s Est., 4 Pa. Dist. 134, 
16 Pa. Co. 216; In’ re Philadelphia 
Brust ico. °13 Phila. (Pa.) 44, 46; 
Phillips’ Appeal, 8 WklyNC (Pa.) 350, 
352; Leightner vy. Leightner, 6 Wkly 
NC (Pa’) 37, 39; Pagan v. Pagan, 17 
Porto Rico 134, 136; Bailey v. Pat- 
terson, 24 S. CG. Eq. 156, 158; Irvin 
v. Stover, 67 W. Va. 356, 67 SE ole Brey 
1121; In re Parsons, 45 Ch. D. 51, 
62; Right vi Crebet. 5B. & C, 866, 
873, 11 ECL 715, 108 Reprint. 322; 
Doe vy. Perratt, 5 B. & C. 48, 78, 11 
ECL 368, 108 Reprint 19; Doe v. 
Perratt, 10 Bing. 198, 207, 25 ECL 
99; Hayter v. Rod, ile P. Wms. 360, 
366, 24 Reprint 426: Bayley v. Mor- 
ris, 4 Ves. Jr. 788, 790, 31 Reprint 
408; Frogmorton v. Wharrey, W. Bi. 
128, 731, 96 Reprint 428, 3 Wils. C. 

“125, 95 Reprint 969; Gourley Vv. 
Gibert, 12 N. B. 80, 87; Re McAllis- 
ter, 24 Ont. ask, 23 19 OntWR 333. 

Death of ancestor as element of 
term “heir” see Heir § 

16 A maxim meaning “No one 
is above the laws.” Morgan Leg, 
Max. 

17. A maxim meaning ‘'No one 
ought to be made rich | out of an- 
other person’s injury.’ Peloubet 
Leg. Max. 

[a] Applied in: 
18 Serg. & R. (Pa) 
euays vee Price, "87 iCan.. 1S.) Co" 6b7, 
661. 

18. A maxim meaning “No man 
ought to be burdened in consequence 


Com. v. Shelby, 
348, 353; Tan- 


Of another’s act.’” Black L. D. 

{a] Applied in: Bellingham _ v. 
Freer, 1 Moore P. C, 333, 349, 12 Re- 
print 841. 

[ob] Another form of maxim.— 
“Nemo ex facto alterius pregravart 
debet.” Church v. Laframboise, 50 
Que. Super. 385, 387. 


19. A maxim meaning “No man 
{is bound for the advice he gives.” 
Bouvier L. D. 

20. A maxim meaning “Let no one 
be relieved or gain an advantage by 
his own fraud.” Black L. D. 

[a] Applied in: Stone v. Marsh, 
¢ B. & C. 551, 13 ECL ED 108 Re- 
print 554. 


DEBET.?9 
MUNIONEM.®*° 


[45 C.J.] 1381 


NEMO INVITUS COMPELLITUR AD COM- 
NEMO JUS SIBI DICERE POTEST. 


.NEMO MILITANS DEO IMPLICET SE NEGO- 


TIIS SECULARIBUS.?2 
NEMO MILITANS DEO IMPLICETUR SECU- 


LARIBUS NEGOTIIS.?? 


NEMO MORI POTEST PRO PARTE TESTATUS 
PRO PARTE INTESTATUS.*4 


NEMO MORITURUS PRASUMITUR MEN- 


TIRI.®> 


NEMO NASCITUR ARTIFEX.% 


POSSIT.?*? 


NEMO PATRIAM IN QUA NATUS EST EX- 
UERE NEC LIGHANTIZ DEBITUM EJURARE 


NEMO PLUS COMMODI HEREDI SUO RELIN- 


QUIT QUAM IPSE HABUIT.?’ 

NEMO PLUS JURIS AD ALIENUM TRANS- 
FERRE POTEST, QUAM IPSE HABET.*® 

NEMO POTEST CONTRA RECORDUM VERI- 


FICARE PER PATRIAM.*° 


’ TER REGEM.*! 
TESTIS ESSE 


21. A maxim meaning “No one, 
denying that he is indebted, is pro- 
hibited from using any other lawful 
defense.” Morgan Leg. Max. 

‘22. A maxim meaning “No one 
acquires a right of action from his 
own wrong.” Bouvier L. D. 

[a] Applied in: Housel y. Cremer, 
13 Nebr. 298, 301, 14 NW 398; Wright 
Ve SOraneeereLe., “oN COO. nel Ne Jecela, 
WA wl at A vOld 2018, 23 LRANS “5713 
Pillsbury v. Kingon, 31 N. J. Ea: 
619, 620; Horney v. Price, 189 N. C. 
820, 823, 128 SE 321; Gilbert v. Hoff- 


man, 2 Watts (Pa.) 66, 68, 26 AmD 
103; Fisher vy. Saylor, 2 WklyNC 
(Pa.) 162, 164: 

[b] A “fundamental ethical as 


well as legal maxim.”—Wright v. 
Orange, etc., R. Co., 77 N. J. L. 774, 
778, 73 A 517, 23 LRANS bye 

23. maxim meaning “No one 
can improve his condition by his own 


wrong.” Peloubet Leg. Max. 
[a] Applied in: Gilman vy. Euro- 
pean, ete., R. Co., 60 Me. 235, 245; 


Whitlock v. Auburn Lumber Co., 145 
N. C. 120,-58 SE 909, 911, 12 LRANS 
1214; Hardwood v. Shoe, 141 N. C. 
161, 163, 53 SE 616; State v. Union 
Tp:, 8 Oh. St. 394,° 402; Lundy v. 
Lundy, 24 Can. S. C. 650, 654; Mc- 
Kinnon y. Lundy, 21 Ont. A. 560, 654; 
Re Sanderson, 26 Ont. L. 616, 621, 3 


OntWN 1560, 22 OntWR 672; James 
v. Grand Trunk R. Co., 1 Ont. L. 127, 
S. C. 420]. 


135 [app allowed 381 Can, 
24, A maxim meaning “No one is 
bound to know the private act or deed 
of another, unless it is dome with 
himself.” Morgan Leg. Max. 

25. A maxim meaning ‘Forests 
belong to no one but the king.” Mor- 
gan Leg. Max. 

26. A maxim meaning “No one is 
held to act fraudulently who acts in 
exercise of his rights.” Peloubet 
Leg. Max. 

27. A maxim meaning “No one 
should be burdened by the act of an- 
other.” Morgan Leg. Max. 

23. A maxim meaning “No man 
ought to be condemned without be- 
ing heard unless he be contumacious.” 
Black L. D. 


29. A maxim meaning ‘‘No one 
ought to be a witness in his own 
cause.” Black L. D. j 

[a] Applied .in: Witherell v. 
Swan, 32 Me. 247, 249; Bertles v. 
Nunan, 12 AbbNCas (N. Y.) 288, 
292. 

30. A maxim meaning~ ‘No one 


can be compelied into copartnership 


against his will.” Peloubet Leg 
Max. ‘ ; 
31. A maxim meaning “No one 


NEMO POTEST EPISCOPO MANDERE PRA- 
NEMO POTEST ESSE DOMINUS ET HERES.” 


can declare the law for himself.” 
Bouvier L. D. [cit Trayner Max.]. 

32. A maxim meaning ‘No one 
whose duty is with things divine 
should be allowed to deal with things 
secular.” Morgan Leg. Max. 

33. A maxim meaning ‘‘No man 
warring for God should be troubled 
by secular business.” Bouvier L. D. 
[cit Coke Litt. p 70]. 

maxim meaning ‘No one 
can die partly testate and partly in- 
testate.” Peloubet Leg. Max. 

35. A maxim meaning “No one 
at the point of death is presumed to 


lie.” Peloubet Leg. Max. 
36. A maxim meaning ‘No one 
is born an artificer.” Bouvier L. D. 
37.. A maxim meaning “A man 


cannot abjure his native country nor 
the allegiance which he owes to his 
sovereign.’”” Broom Leg. Max. 

38 A maxim meaning ‘No one 
leaves a greater benefit to his heir 
than he had himself.” Black L. D. 

39. A maxim meaning “No one 
can transfer to another a_ greater 


right than he has himself.’ Peloubet 
Leg. Max. 
[a] Applied in: Geisreiter v. Sev- 


ier, 33 Ark. 522, 535; Bradeen v. 
Brooks, 22 Me. 463, 474; Levi vw. 
Booth, 58 Md. 305, 311, 42 AmR 332; 
Sargent v. Usher, 55 N. H. 287, 289, 
20 AmR 208; Newton v. Porter, 5 
Lans, (N. Y.) 416, 431; Rawls v. 
Deshler, Sheld. (N. Y.) 48, 52; Hol- 
brook v. Vose, 19 N. Y. Super. 76, 
107; Cook. v.. Beal, 14 N.Y. Super: 
497, 500; Roberts vy. Dillon, 3 Daly 

Y.) 50, 52; Cheriot v. Foussat, 

(Pa.) 220, 246; Siegel v. 
Herbine, 10 Pa. Co. 347; Wasserman 
v. Metzger, 105 Va. 744, 752, 54 SBE 
893, 7 LRANS 1019; Dunfee v. Childs, 
59 W. Va. 225, 248, 58 SH 209; Wies- 
ner v. Zaun, 39 Wis. 188, 214; Long 
v. Buckeridge, Str. 106, 111, 93 Re- 
print 414; Venner v. Sun L. Ins. Co., 
17- Can. S. C. 394, 399; Sweeny vi 
Montreal Bank, 12 Can. 8. C. 661, 704; 
Harrington v. Reynolds, 10 N. S. 134, 
141; Cross v. Currie, 5 Ont, A. 31, 47; 
pee Vv. 'Bell, -b=U.- C. Ou BtOr Sessa, 

[b] A “sound maxim of the com- 
mon law.’’—Slegel v. Herbine, 10 Pa. 
Co. 347, 357. 

40. A maxim meaning ‘‘No one 
can verify by jury against a record.” 
Morgan Leg. Max. 

41. A maxim meaning ‘‘No one 
can give a mandate to a bishop ex- 
cept the king.” Peloubet Leg. Max. 

42. A maxim meaning ‘No one 
can be both owner and heir.” Bou- 
vier L. D. 


at = 
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NEMO POTEST ESSE SIMUL ACTOR ET 
JUDEX.*® 

NEMO POTEST 
NUS.** ; 

NEMO POTEST EXUERE PATRIAM.** 

NEMO POTEST FACERE PER ALIUM, QUOD 
PER SE NON POTEST.*¢ 

NEMO POTEST FACERE PER OBLIQUUM 
QUOD NON POTEST FACERE PER DIREC- 
TUM.*" 

NEMO POTEST GLADII POTESTAM SIBI VEL 
CUJUS ALTERIUS COERCITIONIS AD ALIUM 
TRANSFERRE.*® 

NEMO POTEST HABERE DUAS MILITIAS 
NEC DUAS DIGNITATES.** 


ESSE TENENS ET DOMI- 


NEMO POTEST IMMITTERE IN ALIENUM.®*° | 


NEMO POTEST MUTARE CONSILIUM SUUM 
IN ALTERIUS INJURIAM.*? 

NEMO POTEST NISI QUOD DE JURE PO- 
TEST.°? 

NEMO POTEST PLUS JURIS AD ALIUM 
TRANSFERRE QUAM IPSE HABBET.*? 

NEMO POTEST RENUNCIARE JURI PUB- 
LICO.54 

NEMO POTEST SIBI DEBERE.*° 

NEMO POTEST SIBI MUTARE CAUSAM POS- 
SESSIONIS.°®° 

NEMO PRADO EST QUI PRETIUM NUMERA- 
WEE 

NEMO PRASSENS NISI INTELLIGAT.** 

NEMO PRASUMITUR ALIENAM POSTERI- 
TATEM SUA PRATULISSE.*® 

NEMO PRA:SSUMITUR DONARE.® 

NEMO PRASUMITUR DONARE VEL SUUM 
PERDERE.*! 


43. A maxim meaning 
can be at once suitor and judge.” 
Black L. D. , aD) 

44. A maxim meaning ‘No man] price. 
can be at the same time tenant and 


lord.’’ Morgan Leg. Max. present unless 
[a] Applied in: Corr v. Porter, 33] Black L. D. 
Gratt. (74 Va.) 278, 286. _ 5a 
4 A maxim meaning ‘‘No man]|is_ presumed to have preferred an-| Max. 


ean renounce his own 
Bouvier L. D. [cit 18 Law. Quart.| lL. D 


Rev. p 51]. 60. A maxim meaning 
46. A maxim meaning “No one} is presumed to give.” 
can do by another what he cannot [a] 


do by himself.” Peloubet Leg. Max. 


47. A maxim meaning 


not do directly.’’ Black L: D 


“No one] his possession.” Morgan Leg. Max. 69. 
57. A maxim meaning i 
is a pirate who has counted out the] another.” 
Peloubet Leg. Max. also 
58. A maxim meaning “One is not | Max.) 
he understands,” 


A maxim meaning “No man|]deed, or 


country.” | other’s posterity to his own.” 


McConville v. Ingham, 268 Pa. 507,|¢can lose his own property, 


NEMO PRASUMITUR ESSE IMMEMOR SUZ 
JETERNZA SALUTIS, ET MAXIME IN ARTI- 
CULO MORTIS.*? : 

NEMO PRASUMITUR LUDERE IN EX- 
TREMIS.® : 

NEMO PRAESUMITUR MALUS.* 

NEMO PROHIBETUR PLENES NEGOTIA- 
TIONES SIVE ARTES EXERCERE.® | 

NEMO PROHIBETUR PLURES NEGOTIA- 
TIONES SIVE ARTES EXERCERE.* 

NEMO PROHIBETUR PLURIBUS DEFEN- 
SIONIBUS UTI.* 

NEMO PRUDENS PUNIT UT PRATERITA 
REVOCENTUR, SED UT FUTURA PRAVENI- 
ANTUR.®*8 

NEMO PUNITUR PRO ALIENO DELICTO.*9 

NEMO PUNITUR SINE INJURIA, FACTO, SEU 
DEFALTO.’° 

‘NEMO QUI CONDEMARE POTEST ABSOLV- 
ERE NON POTEST."! 

NEMO REDDITUM INVITO DOMINO PER- 
CIPERE, ET POSSIDERE POTEST.7 

NEMO REM SUAM AMITTAT, NISI EX FACTC 
AUT DELICTO SUO, AUT NEGLECTU.73 

NEMO REPENTE TURPISSIMUS."* 

NEMO SIBI ESSE JUDEX VEL SUIS JUS 
DICERE DEBET.’® 

NEMO SINE ACTIONE EXPERITUR, ET HOC 
NON SINE BREVE SIVE LIBELLO CONVEN- 
TIONALI.’® 

NEMO TENETUR AD IMPOSSIBLE.’? 

NEMO TENETUR ARMARE ADVERSARIUM 
CONTRA SE.’® 
‘ NEMO TENETUR DIVINARE,’® 


A maxim meaning “No 

“No one|is to be punished for the crimcot 
Peloubet Leg. Max. See 
Black L. D. [eit Wingfield 


70. A maxim meaning ‘No on 
‘ @ e is 
punished except for some injury 
default.” Morgan Leg. 


Black 71. A maxim meaning “He wh 
able to condemn is also able to Cues 

“No one] quit.” Morgan Leg. Max. 

Black L. D. 72. A maxim meaning “No one 


Applied in: Morris v. Pratt,}|can take, and*enjoy the r ; 
114 La, 103, 38 S 72; Haven v. Fos-| out consent of the Syne ie eee 
“No man]ter, 9 Pick. (Mass.) 112, 128, 19 AmD] Leg. Max. 

can do that indirectly which he can-| 353; Grey v. Grey, 47 N. Y. 552, 555; 


Peloubet 


73. A maxim meaning “No one 


except 


[a] Applied in: ae re Bickley, 270] 112 A 85, 88; Dickeschied.v. Exchange] by his own deed, transgression, or 


Pa. 101, 113 A 68 
43. 


A maxim meaning ‘‘No one 61. 


to whom is delegated a power of co-| presumed to give a donation or to] becomes bad in an instant.’ 


Bank, 28 W. Va. 340, 361. 
A maxim meaning “Nobody is 74. 


neglect.” Peloubet Leg. Max. 


A maxim meaning “No one 


ercion can himself transfer it to an-| lose what is his own.” Morgan Leg’| bet Leg. Max. Pelou- 
other.” Peloubet Leg. Max. Max. ) 75. A maxim meaning “No one 

49. A maxim meaning “No man} 62. A maxim meaning ‘No one]ought to be his own judge, or the 
can fill two offices, or two dignities.”|is presumed to be forgetful of his| tribunal in his own affairs.” Black 
Peloubet Leg. Max. i own eternal welfare, and_particu-| L. D. 

50. A maxim meaning “No one] larly at the point of death.” Black [a]. Applied in: Wildes v. Rus- 
can send anything into another’s|L. D. sell, L. R. 1 CG P. 722 733, 
field.” Morgan Leg. Max. 63. A maxim meaning “No one 76. A.maxim meaning “No one 


51. A maxim meaning g 
is allowed to change his own mind] death.” 


to the injury of another.” Morgan 64. A maxim 


Leg. Max. is presumed bad.” 
[a] Applied in: Eakin v. Raub, 12] Max. 
Sere. & R. (Pa.) 330, 362. 65. 


ean do anything except what he can] callings.’’ 
do lawfully.” Morgan Leg. Max, 
53. A maxim meaning “No one| prohibited from 
than he has himself.” 
Max. 
54. A maxim meaning 


Morgan Leg.| Leg. Max. 
[cit Halkerstone Max. ]. 67. A 


meaning 


A maxim meaning 
52. A maxim meaning ‘No man|is prohibited from following several [a] 
Morgan Leg. Max, 

66. A maxim meaning ‘No one is 
exercising 
ean transfer more right to another! kinds of business. or arts,” 


maxim meaning 
“No one/is prohibited from making use of|suum contra se.” 


“No one}]is presumed to trifle at the point of | goes to law without an acti : 
Bouvier L. D a aa 


no one can bring an action with 
“No one| writ or bill”’ Bouvier L. D. ey y= 
Morgan Leg. 7 A maxim meaning “No one is 

pOUns to an ‘impossibility.” Black 


Applied in: In re i 
N.S. 450, 471. Vereen 
73. A maxim meaning 


“No one 


+s 
several|/is bound to arm his adversary peli cr 
Peloubet | himself.” Bouvier L. D. i 
$ [a] Another form of the maxim. 
No one|]—‘'Nemo tenetur armare adversarium 
Peloubet Lege. Max. 


can renounce a public right.’ Pe-| several defenses.” Morgan . Leg.|See Larson yv. Salt Lake City, 34 

loubet Leg. Max. ‘ Max. ik Utah 318,-97 P 4838, 486, 23 LRANS 
55. maxim meaning “No one 68. A maxim meaning “No wise] 462. 

can owe to himself.’’” Bouvier L. D.| man punishes that things done may 79. A maxim meaning “No one 
56 


maxim meaning 


iG. “No one] be revoked, but that future wrongs|is bound to know a thine befor 
can change for himself the cause of’ may be prevented.” ¢ Se ak ah oy 


Bouvier L. D, happens.” Morgan Leg. Max. 


————— )] 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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NEMO TENETUR EDERE, ETC.—NE RECIPIATUR 
NEMO TENETUR EDERE INSTRUMENTA 


CONTRA SE.*° 


NEMO TENETUR INFORMARE QUI NESCIT 
SED QUISQUIS SCIRE QUOD INFORMAT.*+ 
NEMO TENETUR JURARE IN SUAM TURPI- 


TUDINEM.*? 


NEMO TENETUR PRODERE SEIPSUM.** 
NEMO TENETUR SEIPSUM ACCUSARE.** 
NEMO TENETUR SEIPSUM INFORTUNIIS ET 


PERICULIS EXPONERE.*° 


NEMO TENETUR SEIPSUM PRODERE,.*¢ 
NEMO UNQUAM JUDICET IN SE.* 
NEMO UNQUAM VIR MAGNUS FUIT, SINE 


ALIQUO DIVINO AFFLATU.* 


NEMO VIDETUR FRAUDARE EOS QUI 


SCIUNT ET CONSENTIUNT.*® 
' NEPHEW and NIECE.°* 


Nephew. A son of 
one’s brother or sister;°! the son of a brother or a 
sister,®? or of the brother-in-law or a sister-in-law.°* 
Niece. The daughter of a brother or sister.** 
Construction. The words ‘‘nephew’’ and ‘‘niece’’ 
in their primary and ordinary sense mean the im- 
mediate descendants of the brothers and sisters 
of the person named, and do not include grand- 


[45 C.h.]! 1983 


but where from the context or otherwise it may 


be gathered that the words were used in a broader 


sense and were meant to include remoter descend- 
ants of the brothers or sisters of the person named, 
effect will be given to such intention. 


In its pri- 


mary sense ‘‘niece’’ means, and is understood to 


NEPHRITIS. 


thirst.°8 


include, relationship by consanguinity.97 


Inflammation of the kidneys, char- 


acterized by fever, scanty, high-colored urine, and 


NEPOTISM. Favoritism shown to nephews and 
other relatives; bestowal of patronage by reason 
of relationship, rather than of merit. 


NE QUARE LITEM CUM LICET FUGERE.1 


NEQUE LEGES NEQUE SENATUS CONSULTA 


ITA SCRIBI POSSUNT UT OMNIS CASUS QUI 


DANTUR; 


FIAT.? 


. -95 
nieces, grandnephews, or more remote descendants ;° 


so. A maxim meaning “No man 
is bound to produce writings against 
himself.” Black L. D. i 

s1. A maxim meaning ‘‘No one 
who is ignorant of a thing is bound 
to give information of it, but every 
one is bound to know that which he 
gives information of.” Bouvier L. 
D 


‘g2. A maxim meaning “No. one 
is bound to testify to his own base- 


s.’ Peloubet Leg. Max. | 
n°33. A maxim meaimng ,, No one 
is bound to expose himself.” Pelou- 


bet Leg. Max. [cit 1 Greenleaf Ev. 


224]. : 4 
5 34. A A maxim meaning No man 
can be compelled to criminate him- 


1f.” Broom Leg. Max. | 
tifa Applied in: Twining v. New 
Jersey, 211 U..S. 78, 115, 29 SCt 14, 
53 L. ed. 97; Brown v. Walker, 161 


. S. 591, 596, 16 SCt 644, 40 L. ed. 
ae Wilson v. State, 110 Ala. 1, 5, 20 
S 415, 655 AmSR 17; In re Tahbel, 
46 Cal. A. 755, 189 P 804, 806; State 
vy. Buxton, 79 Conn. 477, 65 A 957, 
958: Grannis v. Branden, 5 Day 
(Conn.) 260, 273, 5 AmD 143; State v. 
Height, 117 Iowa 650, 653, 91 NW 
935, 94 AmSR 323, 59 LRA 437; In 
re Hmery, 107 Mass. 172, 181, 9 AmR 
22. State v. Naughton, 221 Mo. 398, 
120 SW 53, 59; Ex p. Hedden, 29 Nev. 
352, 90 P 737, 740, 13 AnnCas 1178; 
Bertles v. Nunan, 12, AbbNCas (N. 
Y.) 283, 292; Respublica v. Gibbs, 3 


tes (Pa.) 429, 439; Villaflor v. 
Siete, 41 Philippine 62, 68; In 
re Decker, 1 Porto Rico Fed. 381, 


2; State v. Duncan, 78 Vt. 364, 63 A 
358, 227, 112: AmSR. 922, 4 LRANS 
1144, 6 AnnCas 602; Reg. v. Erdheim, 
[1896] 2 Q. B. 260, 266; Reg. v. Coote, 
L R. 4 P, C. 599, 607; Rex v.' Rat- 
Cliffe, W. Bl. 3, 5, 96. Reprint 2; 
Atty.-Gen. v. Kelly, 26 Man. 176, 192, 
28 DomLR 410, 33 WestLR 963, 10 
WestWkly 131; Reg. v. Hammond, 
29 Ont, 211, 214; Reg. v. Williams, 
' 98 Ont. 583, 585; Reg. v. Fee, 13 Ont. 
590, 596; In re Connolly, (Pr. Ha. 
Isl.) 4 CanLTOccNotes 301, 302. 

{[b] “One of the oldest maxims of 
the common law.”’—In re Tahbel, 46 
Gal. A. 755, 758, 189 P 804. 

[c] “fhe maxim of the common 
law, Nemo tenetur seipsum accu- 
sare, was recognized in England in 
early days, but not.in the other legal 
systems of the world, in a revolt 
against the thumbscrew and_ the 
rack.” Villaflor v. Summers, 41 
Philippine 62, 68. ; 

85. A maxim meaning “No one is 
bound to expose himself to misfor- 
dunes and dangers.” Morgan Leg. 


Max. 


86. A maxim meaning “No one 


is bound to betray himself.” Bou- 
vier L. D. 

[a] Applied in: Peo. v. Cahill, 126 
Apps Diyn 391,110 NYS 2728, s7i36; 


Reg. v. Baldry, 5 Cox C. C..523, 525, 
2 HEngL&Eq 590; Boyle v. Wiseman, 
i—sur, NS. 115, 116, 29 2Angbe&ihg 
473; Rex v. Gilham, 2 Moody CG. C. 


oat 204; Reg. v. Fee, 13 Ont. 590, 
87. A maxim meaning “No one 


can ever be a judge in his own 
cause.” Black L. D. 

88. A maxim meaning ‘No’ one 
was ever a great man without some 
divine inspiration.” Black L. D. 

89. A maxim meaning ‘No one is 
considered as defrauding those who 
know and consent.” Peloubet Leg. 
Max. 

90. As used in wills see Wills 
[40 Cye 1453]. 

“And my niece...and her six 
children” see And § 7 text and note 4. 

“Bach nephew and niece’? see Each 
19 C. J. p 851 text and note 39. 

91. Johnson D. [quot Grieves v. 
Rawley, 10 Hare 63, 64, 44 EngCh 63, 
68 Reprint 840]; In re Root, 187 Pa. 
118, 121, 40 A 818. 

92. Webster D. [cit Boyd v. Per- 
kins, 130 Ky. 77, 113 SW 95, 96]. 

93. Webster D. [cit Boyd v. Per- 
kins, supra]. 

Johnson D. [quot Grieves v. 
Rawley, 10 Hare 68, 64, 44 EngCh 
61, 68 Reprint 840]; Goddard v. 
Amory, 147 Mass. 71, 74, 16 NE 725. 

95. Willard v. Darrah, 168 Mo. 
660, 68 SW 1023, 90 AmSR 468; Low 
v. Harmony, 72 N. Y. 408: Matter of 
Andrew, 213 App. Div. 479, 210 NYS 
7638, 764, 765; Leask v. Richards 
116 App. Div. 274, 101 NYS 652. [aff 
188 N. Y. 291, 80 NE 919]; Matter 
of Woodward, 53 Hun 466, 471,6 NYS 
186 [aft PLTONE Wicb22)523.Nh5020, 
7 LRA 367]; Matter of Von Rimpst, 
99 Mise. 169, 165 NYS 5388, 539; Crom- 
er v. Pinckney, 3 Barb. Ch. (N. Y.) 
466, 475; In re Harrison, 202 Pa, 331, 
51 A 976; In re Root, 187 Pa, 118, 40 
A 818; Green's Apyp., 42 Pa. 25, 30; 
Lewis v. Fisher, 2 Yeates (Pa.) 196, 
199; Falkner v. Butler, Ambl. 514, 
27 Reprint 332; Thompson v. Robin- 
son, 27 Beav. 486, 54 Reprint 192; 
Shelley v. Bryer, Jac. 207, 4. EngCh 
207, 37 Reprint 827; Wells v. Wells, 
L. R. 18 Eq. 504. 

[a] ‘“Nieces’ has been held not 
to include: (1) ‘“ ‘Nieces’ of the half 
blood.” State v. Guiton, 51 La, Ann. 
155, 157, 24 S 784. (2) “Wives or 
widows of nephews.” Goddard v. 


QUANDOQUE IN SEDIRIUNT COMPREHEN- 
R; SED SUFFICIT EA QUZ PL&A- 
RUMQUE ACCIDUNT CONTINERI.? 

NE QUID IN LOCO PUBLICO VEL ITINERE 


_ NE RECIPIATUR. A caveat against the receiv- 
ing and setting down a cause to be tried; that is, 
where the cause is not entered in due time.‘ 


Amory, 147 Mass. 71, 74, 16 NE 725. 
[b] Means legitimate nephews. 
res we Lyon, a8 Me. 395, 400, 34 
> brower vy. Bowers, 1 Abb. 4 

CN ASY 92 14, 2:26, ata 
Bi clea uemckets defined see 28 C. J, 


p 817. 
fe a camccmsty defined see 28 GC. J. 
p " 
96. Shepard v. Shepard, 57 Co 
24, 39, 17 A 173; Robertson v. tous 
nett, (Ind. A.) 155 NE 178, 179; Ben- 
ton v. Benton, 66 N. H. 169, 170, 20 A 
365; In re Crawford, 113 N. Y¥. 366 
Brower v. Bowers, 1 
Y.) 214, 226; Matter of 
Hun 466, 470, 6 NYS 
» ¥. 522, 23 NE 120, 7 
( Leask v. Richards, 
App. Div. 274, 101 NYS 652; Cromer 
v. Pinckney, 3 Barb. Ch. CN. Y.) 466; 
In re Root, 187 Pa. 118, 121, 40 A 818. 


Weeds v. Bristow, L. R. 2 E 333; 
In re Goods of Ashton, [1892] P. ae 
[a] Wegitimates. — The term 


“nephews” in a will prima facie re- 
fers to legitimate nephews, Lyon v. 
Lyon, 88 Me. 395, 34 A 180. 
ee eee Me ce 174 Ind. 715 
ovr , 4, A p ; 
et eh NS 772, AnnCas 

“The word niece or uncle defines 
a relationship by consanguinity 
within a certain degree according to 
the civil, common or canon law as 
certainly as the word father or 
daughter defines a relationship by 
consanguinity within a certain de- 
gree... the words uncle and niece 
are generally understood to mean 
blood relationship.” Capps vy, State 
87 Fla. 388, 390, 100 § 172. : 

[a] Niece by marriage.—The term 
“nieces” ie not include a niece by 
marriage. ewis v. Fisher, 2 Ye 
(Pa.:) 196, 199. sis 

Relationship as element of incest 
see Incest §§ 7-14. t 

98. Blackman v. U. S. 
Co:, 117 Tenn. 578, 103 SW 784, 787. 

99. Webster Int. D, See State vy. 
Russell, 33 Okl, 141, 124 P 1092. 

1. A maxim meaning ‘Seek not a 


Casualty 


lawsuit when you can escape ijt.” 
?eloubet Leg. Max. 
im, maxim meaning “Neither 


laws nor acts of a parliament can be 
so written as to include all actual or 
possible cases; it is sufficient if they 
provide for those things which fre- 
quently or ordinarily may happen.” 
Morgan Leg. Max. 

3. A maxim meaning “That noth- 
ing shall be done (put or erected) in 
Sapo place or way.” Black L. D. 


07. 
4 Jacob L. D. 


1384 [45 C.J.] 
‘NEROLI. The essential oil obtained from the 
flowers of the bitter orange.® 

NERVE. One of the cordlike or filamentous 
bands of nervous tissues that connects the parts 
of the nervous system with each other and with 
the various organs of the body, and conduct the 
nervous impulses; also, mental strength or firm- 
ness; self-command in danger or under suffering.” 

NERVOUS.® A generic term® having many differ- 
ent meanings;!° easily agitated or annoyed; sensi- 
tive; timid; excitable. 

Nervous system. A part of the physical organi- 


zation.1? 
NERVOUSNESS.'2 <A species of mental suffer- 
ing.1# ‘‘Nervousness’’ is often more popularly used 


to characterize the state of mental agitation,’> and 
to exclude the idea of physical sickness in connec- 
tion with it.16 

NERVOUS SYSTEM." 

NESCIS TO QUAM METICULOSA RES SIT 
IRE AD JUDICEM.18 

NE SI IPSUM PRACIPITES IN DISCRIMI- 
NEM.?9 

NET. 
word ‘‘ 


5. Dodge v. Hedden, 42 Fed. 446. 16. 
6. See Nervous post this page;] ing, etc., Co., 


[§ 1] A. In General. The use of the 
net’’ indicates that something has been de- 


NEROLI—NET 


ducted.2° The term suggests a balance after all 
deductions have been made from a larger sum.? 
“‘Net’’?’ may mean,?? and often does,?% ae hee 
of debts and liabilities,?4 but not necessarily so.”° 

[§ 2] B. As a Trap.?° Anything designed or 
fitted to entrap or deceive;?7 an instrument for 
catching fish and birds formed with twine or thread 
wrought or woven in meshes;?® an open textile 
fabric, of cotton, linen, hemp, silk, or other ma- 
terials, tight or woven with a mesh of any size, 
designed or used for catching animals alive, either 
by inclosing them up or by entangling them.?? 

Phrases: ‘‘Barrel net,’’8° ‘‘ ‘by means of’ seine 
nets,’’?1 ‘‘eill net,’’3? ‘‘landing net,’’%* ‘‘trammel 
net,’’34 ‘‘trap net,’’> ‘‘wing nets,’’%* ‘‘with seine 
netsmaaae 

[§ 3] C. As an Adjective—1. In General. Clear 
of all charges and deductions;** clear of all tare, 
tret, and other deductions;*® clear of anything ex- 
traneous,*® with all deductions;*! clear of, or free 
from, all charges, deductions, ete.;42 free from 
charges or deductions;*? lowest ;*4 not subject to 
any discount or deduction;* not ’ subject to further 
deduction or discount;#* obtained after deducting 


Garrison v. Newark Call Print-] Rowe v. State, 83 Ark. 244, 245, 103 
87 'N. J. Li 217, 2238) 92 


SW 613 


Nervousness post this page. A690, AnnCastoIie es. 35. Rex y. Chandler, 6 CanCrCas 
7 Webster New Int. D. 17. See Nervous ante this page] 308, 310. 
[a] Nerve food.—On motion for a| text and note 12, 118 Tenn. 


preliminary injunction in a suit by 18. 
the manufacturer of a secret prepa- 
ration alleged in the bill to be a bev- 
erage and “nerve food,” or compound 
for the nervous system, and a re- 19. 
Storative agent of value in restoring] too hastily.” 


Leg. Max. 


A maxim meaning ‘You know 
little if you do not know that it isa 37. 
ticklish thing to go to law.” 


A maxim meaning “Judge not|v. J. S. Frank, Inc., 
Morgan Leg. Max. 


36. Freeman v. State, 
95, 100 SW 723, ‘ 
Com. v. Harrison, 35 Pa. Co. 
209, 213 


Morgan é 
38. Bouvier L. D. 


{quot Castillo 
194 NYS 418, 
419]; Webster D. [quot Cook v. Rock- 


lost nervous energy, and also of 
value as a stomachic, to restrain in- 
fringement and unfair competition, 
on which affidavits were presented by 
defendants to the effect that the 
expression ‘nerve food’ as applied 
to a compound of such character was 
a misrepresentation, not only being 
scientifically a meaningless phrase, 
but as importing the possession 
of nerve nourishing or stimulating 
properties which it could not possess, 
and complainants in reply produced 
affidavits that its actual formula had 
been submitted to physicians who 
testified that it was properly de- 
scribed as a “nerve food,” the weight 
of the evidence showed that com- 
plainants had a reasonable basis for 
believing their representations made 
to the public that it was a “nerve 
food.” Moxie Nerve Food Co. v. 
Modox Co., 153 Fed. 487, 488. 

“Food” defined see Food § 1. 

8. See Nerve ante this page; Nerv- 
ousness post this page. 

9. Adcock v. Oregon R. Co., 45 Or. 
ATS, oh Gade, WSF NLTD 

10. Adcock v. Oregon R. Co., 
supra. To like effect Gadsden Gen. 
Hospital vy. Hamilton, 212 Ala. 531, 
103 S 553, 554, 40 ALR 294. 

11. Webster New Int. D. [quot 
Garrison y. Newark Call Printing, 
BUC se COG AS Ns sas, Ad, weal ide, IO ae RA 
590, AnnCas1917C 33]. 

12. North German Lloyd SS. Co. 
v. Wood, 18 Pa. Super. 488, 494. 

13. See Nerve ante this page; 
Nervous ante this page. 

14. Southern R. Co. v. Owen, 156 
Ky... 827, 162 Sw 110, 111. 

15. Garrison v. Newark Call Print- 
Ing nete., OO... 817) IN. Liw2d weZs. 92 
A 590, AnnCasi1917C 33. See Austro- 
American SS. Co. v. Thomas, 248 Fed. 
231, 235, 160 CCA 309, LRA1918D 
873 (‘Emotional exhaustion is the 
natural concomitant of excitement of 
any kind, and we regard the words 
‘nervousness’ and ‘headache’ as no 
more than the translation into com- 
mon speech of emotional excita- 
tion’). 


20. Georgia R., etc., Co. v. Wright, 
132 Fed. 912, 914. 

21. Smith v. Toth, 61 Ind. A. 42, 
111 NE 442, 443. 

22. In re Oklahoma Nat. L. Ins. 
Co:, 68 Okl.’ 219,226; 173° P°376, 13 
ALR 174. 

23. In re Oklahoma Nat. L. Ins. 
Co., supra. 

24. In re Oklahoma Nat. L. Ins. 
Co., supra. 

25. In re Oklahoma Nat. lL. Ins. 
Co., supra. 4 

{a] As an ambiguous term.—‘In 
a great many cases the word ‘net’ as 
used in contracts has been declared 
to be of definite meaning and the 
contracts wherein the words [word] 
was used were declared not ambigu- 
ous; in other cases the use of the 
word ‘net’ has been held to make 
the contract ambiguous, However, 
whether the use of the word ‘net 
causes ambiguity depends entirely 
upon the connection in which it is 
used in the contract. If the con- 
tract or surroundings show definitely 
what the charges and deductions 
should be in order to arrive at the 
net sum, then it would appear that 
there is no ambiguity. However, 
where the charges and deductions are 
not certain the use of the word ‘net’ 
clearly gives rise to ambiguity in the 
contract.” Sandbrook v. . ly. Mor- 
rison Inv. Co, 209 Ma. A. 600, 609, 
239 SW 548. 

26. See generally Fish § 48. 

27. Webster D. [quot Com, v. Har- 
rison, 85 Pa. Co, 209,: 218]. 

28. Webster D. [quot Com, v. Har- 
rison, supra]. 

29. Century D. [quot Com. y. Har- 
rison, Supra]. 

30. Rhoades v. State, 96 Ark. 638, 
131 SW 48, 49. 

Sl. Com. y. Harrison, 35 Pa. Co. 
209,. 21:8. 

32. See Gill Net 28 .C. J. p 707. 
iy See Cruive 17 C. J. p 389; Fish 


34. Rhoades v. State, 96 Ark. 63, 
131 SW 48. 49. 


* ora 


well, 233 Mich. 64, 206 NW 313, 314; 
Bishpham’s Est., 6 Pa. Co. 459, 460]; 
St. John vy. Erie R: Co., 22 Wall. 
CU. S136, 248, 22) 1. vedi T4380 Seote 
v. Hartley, 126 Ind. 239, 246, 25 NE 
826; Sandbrook v. W. At Morrison 
Inv. Co., 209 Mo. A. 600, 239 SW 543, 
547; Turnley Vv. Michael, (Tex. iy 
15 SW 912. See Wright v. Bowlus, 
62. Mont. 322, 205 P 210, 211; Wolver- 
ton v. Tuttle, 5LVOr: 501, $4 P 961, 
963 (where one states to a broker 
that he will sell land for a certain 
sum “net’? to him, the broker on pro- 
curing a purchaser is entitled to no 
commission unless the sum received 
exceeds the specified net price, the 
word “net” meaning that which re- 
mains after deducting all charges 
and outlay). 

[a] Used among merchants to 
designate the quantity, amount, or 
value of an article or commodity 
after all tare and charges are de- 
cee Andrews v. Boyd, 5 Me. 199, 
01. 

[b] Cost of delivery.—Where furs 
were sold “net,” that expression 
means that the seller was required 
to defray the cost of delivery. Fleet 
v. Hirtz, 201 Ill. 594, 602, 66 NE 858, 
94 AmSR 193. 

39. Worcester D. [quot Scott v. 
Hartley, 126 Ind. 239, 246, 25 NE 826]. 

40. Century D. [quot Castillo v. 
J. S. Frank, Inc., 194 NYS 418,.419]. 

41. Century D. [quot Gibbs v. Peo- 
ple’s Nat. Bank, 198 Ill. 307, 311, 64 
NE 1060]. 

42. Webster New Int. D. 
Oklahoma Nat. L. Ins. Co., 
219, 226, 173 P 376, 13 ALR NTA 

43. Webster D. [quot Floral 
Cremmoty Co. v. Dillon, 83 Conn. 65, 


75 A 82, 85]; Hope v. Shirley, (Tex. ( 


Civ. A.) 211 SW 248, 247:’ Over- 
shiner v. Palmer, (Tex. Ciy. A.) 185 
SW. 387. 
44. Century D. [quot Castillo v. J. 
S. Frank, Inc., 194 NYS 418, 419]. 
45. Standard D. [quot Mazzi v. 
Smedley Co., 95 Conn, 607, 112 A 168, 
46. Century D. [quot Castillo v. 


[a] Distinguished from “seine.”—]| J. S. Frank, Inc., 194 NYS 418, 419]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


phn 


all expenses;*” that which remains after the deduc- 
tion of all charges or outlay,*® as net profit;4® the 


opposite of ‘‘grogs.’’5° 
[§ 4] 2. Net Harnings.®! 


erty.>® 


to earn such receipts.>* 


received in excess of operating 


surplus of the transnortation earnings above operat- 


ing expenses.®? 


47. Standard OD. [quot Floral 
Creamery Co. v. Dillon, 83 Conn. 65, 
15 A 82, 85]; Hope v. Shirley, (Tex. 
Civ. A.) 211 SW 246, 247; Overshiner 
ee ected (Tex. Civ. A.) 185 SW 

48. Bouvier L. D. [quot Casiiilo 
v. J. S. Frank, Ine., 194 NYS 418, 


419]; Worcester D. [quot Scott v. 
Hartley, 126 Ind. 239, 246, 25 NE 
826, 828 (quot Sandbrook v. Morri- 


son Inv. Co., 209 Mo. A. 600, 239 SW 
543... b47) 3 ‘Cook v. Rockwell, 233 
Mich, 64, 206 NW 38138, 314]. 

49. See infra § 8. 

50. Scott v. Hartley, 126 Ind. 239, 
246, 25 NE 826. See also Gross § 3 
text and note 66. 

51. See Earnings 19 C. J. p 843. 

52. Brown v. Pennsylvania Canal 
Co., 229 Fed. 444, 449. 

53. Brown vy. Pennsylvania Canal 
Co, supras:* 

54. Connolly v. Davidson, 15 Minn. 
519, 530, 2 AmR 154. 

55. Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 50 Vt. 500, 587. 

56. See generally Corporations § 
1215 et seq: Taxation [37 Cyc 546, 
820, 863, 1030]. 


Bia St.so0un--y. frie R.*Co., «22: 
Wall (Uy S)°°36,°'148,°° 22° Ty, ‘ed. 
743. 

[a] “The difference between the 


gross earnings and the operating ex- 
penses is the net earnings from 
operation.’’ Peo. vy. State Bd. of Tax 
Comrs., 145 NYS 226, 229. 

[b] “Comprehensively speaking, 
the net earnings are the amount of 
earnings left after deducting the in- 


debtedness of the company from its. 


gross earnings; and it therefore fol- 
lows that there can be no actual, 
legitimate net earnings as long as 
the outstanding indebtedness of the 
company is greater than its income.” 
Mangham v, State, 11 Ga. A. 440, 443, 
75 SE 508, 

58. See generally Railroads [33 
Cyc 497, 504, 547]; Taxation [387 Cyc 


1039] 
State v. Bd. of Assessors, 48 


59. 
La. Ann. 1156, 1159, 20 S 670. 

60:— St.John ‘v.. Erie R.'Co.,'.21 FE. 
Cas. No. 12,226, 10 Blatchf. 271, 279; 
Hazeltine v. Belfast, etc., R. Co., 79 
‘Me. 411, 418, 10 A 328, 1’ AmSR 330; 
Belfast, etc., R. Co. Vv. Belfast, 17 
Me. 445, 452, 1 A 362. See Schmidt 
Ven MOUS Ville; etc, “RH. \'Co.,, 95° Ky: 
289, 25 Sw 494, 26 SW 547, 15 KyL 
785. 

[a] “As a general proposition, 
net earnings are the excess of the 
gross earnings over the expenditures 
defrayed in producing them, aside 
from, and exclusive of, the expendi- 
ture of capital laid out in construct- 
ing and equipping the works them- 
selves. It may often be difficult to 
draw a precise line between expendi- 
tures for construction, and the ordi- 
nary expenses incident to operating 
and maintaining the road and works 
of a railroad company. Theoreti- 
cally, the expenses chargeable to 


A term whose mean- 
ing usually is determined from the occasion for the 
use of the words®? or from the context.®3 
business, the excess of receipts over expenditures ;°* 
what is left after paying the legitimate cost and 
expense of making earnings by the use of prop- 
Of a corporation,®*® the gross receipts less 
the expenses of operating the corporate property 
Of a railroad,®® the excess 
of the gross earnings over the expenses in producing 
the same;°® the gross receipts less the expenses of 
operating the road to earn such receipts;°° the sum 


NET 


the value of a 


its earning capacity.® 
valuation upon the basis of the net earnings which 


are attributable 
Of a] franchise.*4 
ings”? 
““profits.’? 
“‘net profits.’’6 


Phrases: 


expenses;°+ the 
expenditures.*® 


[§ 6] 4. Net Premium.’? 


earnings include the general ex- 
penses of keeping up the organiza- 
tion of the company, and all expenses 
incurred in operating the works and 
keeping them in good condition and 
repair; whilst expenses chargeable to 
capital include those which are in- 
curred in the original construction of 
the works, and in the subsequent en- 
largement and improvement thereof.” 
Wnrion Pac, Re Cove U. Ss,-997 U.S 
402, 420, 25 L. ed. 274 Tanet Kansas 
City Southern R. Co. Wie ok 
Wirt. Azer ot oC ted 2p) 132, 58 L. ed. 
296, 52 LRANS 1]. 

61. Clark v. Vandalia R. Cone ti2 
Ind. 409, 86 NE 851, 854. 

62. State vy. Board of Assessors, 
48 La. Ann. 1156, 1159, 20 S 670. 

[a] Similar definition.—“The ex- 
cess ‘of the gross earnings over the 
expenditures defrayed in producing 
them, aside from, and exclusive of, 
the expenditure of capital laid out in 
constructing and equipping the works 
themselves.” Union Pac. R. Co. v. 
Wr 7S, 299" U. S- 402, 42057 25 ed, 
274; St. John v. Erie R. Co., 22 Wall. 
(U. S.) 186, 148, 22 L. ed. 743; Barry 
v. Missouri, etc., R. Co., 27 Fed. 1, 5; 


Com. v. Philadelphia, etc, R, Co., 
ee ne 20F 260, 30 A 145. 
v. ‘Woodbury, 67 Misc. 
490° “123. Nys SIO COL: 
64. Peo. v. State Bad. TOL hax 
Commrs., - 196) N.Y. 289) 89" INE ost; 
586. See Peo. v. State Bd. of Tax 


Comrs., 212. N. Y. 472, 106 NE 325, 
327; Peo. v. State Bd. of Tax Comrs., 
157 App. Div. 731, 142 NYS 986, 997; 
Peo. v. Woodbury, 143 App. Div. 618, 
619, 128 NYS 522; Peo. v. State Ed. 
of Tax Comrs., 145 NYS 226, 229. 

[a] “fhe method is thus applied: 
(1) Ascertain the gross earnings. 
(2) Deduct the operating expenses. 
(3) Deduct a fair and reasonable re- 
turn on that portion of the capital 
of the corporation which is invested 
in tangible property. The resulting 
balance gives the earnings attributa- 
ble to the speeial franchise.” Peo. 
v. State Bd. of Tax Comrs., 196 N. Y. 
39, 56, 89 NE 581, 

b] The “rule necessitates ascer- 
tainment of gross earnings, of gross 
operating expenses deductible there- 
from as well as a fair and reasonable 
return on the portion of the capital 
invested in tangible property. The 
balance, if any, capitalized at a fair 
rate, represents the value of the spe- 
cial franchise. ... To make this as- 
certainment it is necessary to know 
the value of the land to which ecapi- 
tal is appropriated suitably for cor- 
porate purposes. Without such data 
computation under such rule is im- 


possible.” Peo. v. Woodbury, 143 
App. Div. 618, 619, 128 NYS 522. 

65. Peo. v. San Francisco Sav. 
Union, 72 Cal. 199, 208, 18 P 498. But 
see Moore v. Brown, 55 N. S. 460, 


484, 69 DomLR 14 [app dism [1924] 
2 DomLR 545] (“His remuneration 
by the ‘net earnings’ is one thing; 
his ultimate profits on the whole ven- 


Compared with other terms. 


the equivalent of 
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The net earnings rule is a method of determining 


special franchise by ascertaining 
The rule contemplates a 


to the enjoinment of the special 


The term ‘‘net earn- 


may be equivalent to,®°° or synonymous with,°® 
The term may mean 


““net income’’7 or 


But ‘‘net earnings’’ is not always 
‘‘surplus’’®® or ‘‘net profits.’’"° 


“‘Net annual earnings,’’™! ‘‘net earn- 
ings of the road,’’* ‘‘net earnings which will per- 
mit the payment of a dividend,’’?? ‘‘out of the 
actual legitimate net earnings.’’”4 


[§ 5] 3. Net Gain.”> 


The excess of receipts over 


In life insurance par- 


ture is quite another’’). 

66. Mangham v. State, 11 Ga. A. 
440, 443, 75 SE 508 (“What is meant 
by the term ‘net earnings? This 
term: is simply a synonym for the 
profits of the business’’). 

67. Phillips vy. Eastern R. Co., 138 
Mass. 122, 129. 
§ pe income” defined see Income 

68. Phillips v. Eastern R. Co., 138 
Mass. 122, 129. 

Pear profits” defined infra 

69. Cotting y. New York, etc., R. 
Co., 54 Conn. 156, 168, 5 A 851; Inscho 
vy. Mid-Continent Dev. ‘Cos 94 Kan. 
ue! 146 P 1014, 1023, AnnCas1917B 

[a] “Surplus” is technically dis- 
tinguishable from net earnings.” 
Inscho v. Mid-Continent Dev. Co., 94 
Kan. 370, 146 P 1014, 1023, AnnCas 
1917B 546. 


see 


A dad that defined see [37 Cye 
]. : 
70. Cotting v. New York, etc., R. 


Co., 54 Conn. 156, 168, 5 A 851; Inscho 
v. Mid-Continent Dev. Co., 94 Kan. 
ay 146 P 1014, 1023, AnnCas1917B 


[a] “Net profits” is technically 
distinguishable from “net earnings.’’ 
Inscho vy. Mid-Continent Dev. Co., 94 
Kan. 370, 146 P 1014, 1023, AnnCas 
1917B 546. 

71. Pennsylvania 
Brown, 235 Fed. 669, 674, 675, 149 
CCA 89; Brown v. Pennsylvania 
Canal Co., 229 Fed. 444, 449 (“The 
meaning of which we are in search 
is to be extracted from the words 
‘net annual earnings.’ There is small 
aid to be had from the lexical mean- 
ing of ‘net earnings,’ and even less 
from the adjudged cases. The words, 
in bookkeeping language, mean a 
balance, or what remains after some- 
thing has been deducted. What the 
deduction is, or what is to be in- 
cluded in it, can only be determined 
from the occasion for the use of the 
words, or from the context’). 

“Annual” defined see 3 C. J. p 195. 


Canal Aone ave 


72. St. John v. Erie R. Co. 22 
Wall. (U. 8S.) 136, 148, 22 L. ed. 
743. 

73. Thomas v. Matthews, 94 Oh. 


St. 32, 55, 113 NE-669, 675, LRA1917A 
1068 (“The authorities are uniform 
that the term ‘net earnings which 
will permit the payment of a divi- 
dend’ are the surplus earnings that 
remain after defraying every ex- 
pense, including loans falling due as 
well as the interest on such loans’’). 

74 Morgan Bank v. Reid, 27 Ga. 
Ay 128,107 SE: 565. 

75. “Gain” as a noun defined see 
Gain § 1. 

76. Connolly v. Davidson, 15 Minn. 
519, 530, 2 AmR 154 

[a] Used in a contract for pur- 
chase of logs.—McIlquhan vy. Barber, 
83 Wis. 500, 505, 53 NW _ 902. 
reek “Premium” defined see [31 Cyc 

64]. 
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lance, that part of the premium which is intended 
to meet the cost of the insurance, both current 


and future.*® 
[§ 7] 5. Net Proceeds.*® 


controls. 


of the sale.® / 


‘‘Net profits’’ and ‘‘net proceeds’’ may be re- 
garded as synonymous terms** when considered in 
the light in which they are employed in the par- 
ticular case,8? and the term ‘‘net proceeds’’ has 
been held to be equivalent to ‘‘net profits,’’’® but 


78. Fuller v. Metropolitan L. Ins. 
Co., 70 Conn. 647, 664, 41.A 4. 

[a] “Net premium” and “gross 
premium.’—‘“Before inquiring what 
was collected upon this policy, we 
will distinguish between ‘net pre- 
miums’ and ‘gross premiums.’ <Ac- 
cording to plaintiff’s actuary, net pre- 
mium is the amount required to be 
paid by the insured to meet the tabu- 
lar cost and is figured to be the ex- 
act amount required to carry the 
insurance from period to period. 
Gross premium is the amount actu- 
ally charged by the insurer under 
the contract, and usually exceeds the 
net premium by the addition of a 
certain ‘loading’ for the profit and 
expenses of tke company, such as 
agents’ commissions, rent, ‘taxes, 
ete. Actuarily, the net premium only 
should be considered in computing 
net value. But it has _ been_ held, 
and we think rightly, that all the 
money received by the insurance 
company as gross premiums under a 
policy must be applied toward the 
payment of the net level premium, 
that is, toward the payment of the 
tabular costs and the creation of the 
reserve which the form or class of 
the policy makes proper, before any 
part can be appropriated by the in- 
surance company for profit or ex- 
pense. ... It is manifest, however, 
that if in the case at bar the entire 
amount received by the insurance 
company as gross premiums on ac- 
count of the policy in suit is thus 
applied and still the reserve or net 
value created is insufficient to carry 
the policy from the lapse to the 
death of the insured, then the plain- 
tiff cannot recover.” Rose v. Frank- 
lin L. Ins. Co., 153 Mo. A. 90, 101, 132 
SW 613. 

“wet single premium” see Life In- 
surance § 94. 

79. “Proceeds” defined see [32 Cyc 
409]. 
ab, Northern Pac. R. Co, v. Mus- 
selshell County, 74 Mont. 81, 238 P 
872, 874. 

[a] “In mining transactions this 
phrase [net proceeds] has a fixed 
meaning.” Grobe v. Doyle, 12 B. C. 
191, 193, 3 WestLR 285. 

[b] As used in marine insurance. 
—Lamar Ins. Co. -v. McGlashen, 54 
Ill. 513, 518, 5 AmR 162. See -gener- 
ally Marine Insurance § 77. 

[ce] “Gross proceeds” distin- 
guished.—Moats v. Island Oil, etc., 
Corp., 193 App. Div. 894, 183 NYS 80. 

“Gross proceeds” defined see Gross 
§ 3 text and notes 78-84. 

81. Northern Pac. R. Co. v. Mus- 
selshell County, 74 Mont. 81, 238 P 
872, 874. 

g2. Northern Pac. R. Co. v. Mussel- 
shell County, supra. 

83. McMurphy v. Garland, 47 N. 
H. 316, 320; Cain v. Horsfall, 1° Exch. 
519, 522, 154 Reprint 221 [quot Scott 
v. Montgomery, 30 Man. 90, 93, 50 


A term which has been 
given diverse definitions,®° sometimes defined by 
statute,84 in which case the statutory definition 
The term has been defined as meaning: 
The sum actually received after making all deduc- 
tions;®3 what remains of the gross proceeds after 
all expense and loss incurred in realizing them are 
deducted ;8* and, of a sale of land, what remains 
of the gross proceeds after paying the expenses 


NET 


these terms are not always equivalent;°° whether 
or not they are equivalent or synonymous is to be 


gathered from the context of the document in 


which they are found.°° 

Phrases: ‘‘If any ore is shipped from the prop- 
erty the net proceeds are’ to be deposited to the 
credit of the vendors,’’®! ‘‘net annual proceeds,’’” 
‘‘net proceeds’’ of a cargo,®* ‘‘one-half the net 
proceeds ... of each such license,’’®* ‘‘one third 
of the net proceeds,’’®® ‘‘out of the . .. [net] pro- 
ceeds,’’®® ‘‘residue or net proceeds.’’? 

[§ 8] 6. Net Profits.°* A term with a fairly well 


defined significance in law,®® especially when used 


nical sense.? 


DomLR 394, [1920] 1 WestWkly 140]. 

84 Maloney v.-: Love, Colo. A 
288, 52 P 1029, 1030 [quot Scott vy. 
Montgomery, 30 Man. 90, 92, 50 Dom 
LR 394, [1920] 1 WestWkly 140]; 
Mercur Gold Min., etc., Co. v.. Spry, 
16 Utah 222, 234, 52 P 382. 

85. Dallas County v. Club Land, 
etc., .Co., 95 Tex. 200, 207, 66 SW 294. 

[a] As used in a will.—(1) Where 
a will provided that, if the testator 
had sold the whole of a certain farm 
prior to his death, the son shall re- 
ceive & specified amount, but other- 
wise should receive a Sum equal to 
a specified percentage of the net pro- 
ceeds of the sale of the farm to be 
made by the trustees, the taxes and 
assessments and other necessary ex- 
penses incurred by the trustees prior 
to the sale of the farm, and not 
merely the expenses of the sale, were 
held to be deducted from the gross 
proceeds of the sale in determining 
the amount of the ‘net proceeds.” 
Spencer v. Spencer, 183 NYS 870, 873. 
(2) Where a will provides that, ‘after 
the payment of debts and the lega- 
cies above named I direct the divi- 
sion of the net proceeds into parts, 
one for each of my children as fol- 
lows,’’ ete., and the question was 
whether the will manifested an inten- 
tion’ to have the real estate sold 
and the proceeds divided, it was held 
that the term “net proceeds,” as used 
therein, referred to the money which 
would come from a sale of the prop- 
erty. May v. Brewster, 187 Mass. 
524, 529, 73 NE 546. (3) “The whole 
estate was given to the executors 
to sell, and then ‘one-third of the 
net proceeds of such real and per- 
sonal estate to be divided equally,’ 
ete. The ‘net proceeds’ must mean 
the net amount of the whole estate 
available for distribution after pay- 
ing death and funeral and_ testa- 
mentary expenses.” Re Campbell, 25 
OntWN 494, 495. 

86. Hall v. Abraham, 44 Or. 477, 
75 P 882, 884 [eit Scott v. Mont- 
gomery, 30 Man. 90, 92, 50 DomLR 
39, [1920] 1 WestWkly 140], 

“Net profits’ defined see 


§ 8. 

87. Hall v. Ahraham, 44 Or. 477, 
75 P 882, 884 [cit Scott. v. Mont- 
gomery, 30 Man, 90, 92, 50 DomLR 
39, [1920] 1 WestWkly 140]. See 
Nathan v. Porter, 36° Cal. A. 356, 
360, 172 P 170 (“This may be done, 
we think, in keeping with what may 
be fairly said to be the intent of 
the parties, by interpreting the 
words ‘net proceeds’ as used in the 
modifying clause to mean net profits 
which, as the contract sufficiently in- 
dicates, were to be determined by 
deducting from the gross income only 
the royalty and operating expenses, 
as distinguished and considered apart 
from ‘capital expenses’ ’’), 

88. Williams v. Walsh Mfg. Co., 
169 Mich. 676, 684, 135 NW 954 [cit 


infra 


without qualification or explanation. 
‘‘net profits’? sometimes is not used in its tech- 
It is not such term of art,? or of 
fixed legal meaning,* that it may not have varying 
significations® depending’ upon the agreement of 


The term 


Scott v. Montgomery, 30 Man. 90, 92, 
50 DomLR 39, [1920] 1 WestWkly 
140 (“ ‘Net proceeds’ used in this con- 
tract is equivalent to ‘net profits.’ 
The distinction between these terms 
now claimed by the complainant, in 
support of the contention that any 
losses incurred in the conduct of this 
business cannot, under the contract, 
be charged against him, is contrary 
to a fair construction of the instru- 
ment and the practicary construction 
given by the parties’’)]. 

89. Scott v. Montgomery, supra. 

90. Scott v. Montgomery, supra. 

91. Grobe v. Doyle, 12 B. C. ESL; 
192, 3 WestLR 285. 

92. Salt Lake County v. Utah Cop- 
per Co., 294 Fed. 199, 203. 

“Annual” defined see 3 C. J. p 195. 

93. Caine v. Horsfall, 1 Exch. 519 
524, 154 Reprint 221. ‘ 

94. Williams v. Walsh Mfg. Co., 
RS} Miten. UENIAG RW 954, 957, 

Z unlap v. O’Dena, 18 §S. GC. i 
CvEN 273. : ee 

96. arren v, Thatcher, 2 i 
351, 353. Reig Sc 

97. In re Jones, 103 N. Y. 621, 
624, 9 NE 498, 57 AmR 775. 

98. Distinguished from: 

“Net earnings’ see supra § 4. 
“Net premium” see supra § 6. 
“Net proceeds” see supra § 7. 

“Profit” or “profits” defined see [32 
Cyc 585]. 

Net profits of corporations author- 
izing declaration of dividends see 
Corporations § 1215 et seq. ; 

99. Stein. v. Strathmore Worsted 
Mills, 221 Mass. 86, 108 NE 1029, 
1030. To like effect Stewart v. John 
R. Lankenau Co., (Mass.) 156 NB 


MiS5.004. 
[a] “The words ‘net profits’ define 
themselves. They mean what shall 


remain, as the clear gains of any 
business venture, after deducting the 
capital invested in the business, the 
expenses incurred in its conduct, and 
the losses sustained in its prosecu- 
tion.” Park v. Grant Locomotive 
Works, 40) N.- J. Hq. .114,) 224, 03 A 
162 [quot in whole or in part Bora- 
dori v. Peterson, (Cal. A.) 261 P 520 
523; Neeson y. Sangamon County Min. 
Co., 316 Tl. 397, 400, 147 NE 369; 
Crawford v. Calkins, 170 Mich, 587, 
ap re 369, ee ‘ 

- eward v. John R. Lankenau 
Co., (Mass.) 156 NE 73. 

2. Inscho v. Mid-Continent Dey. 
Co., 94 Kan. 370, 146 P 1014, 1023 
AnnCas1917B 546. , 

3. Stewart v. John R. Lankenau 
Co., (Mass.) 156 NB 73. 

4 Stewart v. John R. Lankenau 
Co., supra. 

5. Stewart v. John R. Lankenau 
Co., supra. 

“We have read the numerous au- 
thorities cited by counsel, but it 
would subserve no good purpose to 
review them at length and distin- 


guish the various conclusions reached 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


7: 8 


the parties,* which may define the sense in which 
The meaning of the term may depend 
upon the nature of the business or the properties 
with respect to which it is employed.® 
is not otherwise defined, it must be interpreted ac- 
cording to its natural meaning® in the light of the 
contemporaneous’? or previous'! transactions be- 
tween!? or known! to the parties. 
defined as the gain that accrues on an investment 
after deducting the loss and expenses of the busi- 
ness;14 the gain which accrues on an investment 
After deducting expenses and losses;1° the money 
received from the sale of goods after deducting the 
cost and expenses; the surplus left after deducting 


it is used.” 


by the courts as to the meaning of 
the term ‘net profits’ in the peculiar 
circumstances of each case. Many, 
and indeed most, of the cases are 
those growing out of partnerships 
or cases in which the duty of declar- 
ing and paying dividends by_corpo- 
rations were in judgment, and while 
they adjudge what are and what are 
not net profits and the basis of as- 
certaining them, they throw little 
light upon contracts like the one 
upon which this action is based. 
Crocker v. Barteau, 212 Mo. 359, 376, 
110 SW 1062. 

[a] “Net profits’ and ‘probable 
value” are convertible terms as ap- 
plied to a business. Poposkey__ Vv. 
Munkwitz, 68 Wis. 322, 335, 32 NW 
35, 60 AmR 858. 

[b] “Net sales” compared.—Ogus, 


etc., Co. v. Folley Bros. Dry Goods, 


Co., (Tex. Commn. A.) 252 SW 1048, 


1051. 
6 Stewart v. John R. Lankenau 


Co., (Mass.) 156 NE 73. 
7. Ceroviart y. John R. Lankenau 
Co., supra. 


g. Guneo vy. Giannini, 40 Cal. A. 
348, 180 P 633, 635. 
. “Puller v. Miller, 105 Mass. 103, 
105. To like effect Whyte v. Mc- 
‘Taggart, (Man.) 22 DomLR 8, 14, 31 
stLR 654. 
te. Fuller v. Miller, 105 Mass. 108, 
105. To like effect Cuneo vy. Giannini, 
40 Cal. A. 348, 180 P 633, 636. 


li. Fuller v. Miller, 105 Mass. 108, 
05. 

12. Fuller v. cap ek supra. 

13. Fuller v. Miller, supra. 

14. Tutt v. Land, 50 Ga. 339, 350; 


ulas Cypress Co., Ltd. v. Houma 
+ fin vate eee Ltd., 158 La. 804, 104 S 
722, 724. See Johnson v. Carter, 120 
Towa 355, 94 NW 850. + 
[a] Similar definitions: (le fae 
gain that accrues after deducting 
josses and expenses.’ Stokes v. 
Walker, 21 Ga. A. 630, 633, 94 SE 
841. (2) “The gain that accrues on 
the investment, after deducting the 
losses and expenses of the business.” 
Bouvier L. D. [quot Erie v. Erie Gas, 
etc., Co., 78 Kan. 348, 350, 97 P 468]. 
15. McCulsky v. Klosterman, 20 
Or. 108, 113, 25 P 366, 10 LRA 785, 
[a] Method of ascertainment.— 
“In ascertaining the net profits of a 
business, if we take the capital in- 
vested, the expenses of running it, 
and the losses incurred in its prose- 
ecution, which last element necessa- 
rily includes such accounts as are to 
pe treated as bad and uncollectible, 
and deduct from the account of stock 
and the outstanding accounts now 
freed from bad accounts and treated 
as outstanding accounts and collecti- 
ble, the difference will be the net 
profits.” McCulsky v. Klosterman, 
20 Or, 108, 113, 25 P 366, 10 LRA 785. 
--16. Foster v. Goddard, 9 F. Cas. 
No: 4,970, 1° Cliff. 158, 176; Wallace 
vy. Beebe, 12 Allen (Mass.) 354, 357, 
[a] “Popularly speaking, the net 
receipts of a business are its profits. 
So here, as the business to be car- 
ried on was that of an exhibition, 
and its profits were to be derived 
only from its receipts, to the popular 
mind the net receipts would repre- 
sent the net profits.” Hyster v. Cen- 


NET 


If the term 


tained.19 
It has been 


invested.22 


tennial Bd. of Finance, 94 U. S. 500, 
503, 24 L. ed. 188 [quot in part Erie 
v. Hrie Gas, etc., Co., 78 Kan. 348, 
97 P 468, 469; Robb v. Moffett, 112 
Okl. 20, 239 P 674, 675]. 

[b] As money or its equivalent.— 
(1) “In the light of the situation dis- 
closed by the petition, the parties 
must have used the term ‘net profits’ 
in ijthe sense of ‘tthe money, or its 
equivalent, actually received.” Stokes 
v. Walker, 21 Ga. A. 630, 633, 94 SE 
841. (2) “The principles of the sci- 
ence of bookkeeping restrict the net 
profits of any business to such profits 
as have been reduced to actual pos- 
session, in the form of cash or its 
equivalent, by completed sales. In 
other words, the difference between 
the cost price and the market price 
of unsold goods does not constitute 
a profit in qa going concern, except 
in a speculative sense. It might 
properly be denominated a ‘paper 


profit.’ . .-. The word ‘income’ means 
what has come in. It must have been 
received. ‘Net profits’ mean the dif- 


ference between the ‘income’ and the 
‘outgo,’ and this must be computed 
on consummated sales, and not on 
mere orders, subject to cancellation, 
or from which nothing may ever be 
received.” Tooey v. C. . Percival 
Co., 192 Iowa 267, 2'71,.273, 182 NW 
403 [quot Gillean v. Bennett, (Tex. 
Civ. A.) 264 SW 229, 230]. 

17. Welsh v. Canfield, 60 Mad. 469, 
475; Thompson v. Moody, 45 Philip- 
pine 235, 239. 

[a] Similar definition.—‘“‘The gain 
made by the merchant in buying and 
selling goods after paying all costs 
and charges for transacting the busi- 
ness.” Foster v. Goddard, 9 F. Cas. 
No. 4.970, 1-Cliff. 158 [quot Di Palma 
v. Weinman, 16 N. M. 302, 121 P 38, 40]. 

[b] “Surplus” synonymous or 
equivalent.—(1) Goodnow v. Ameri- 
can Writing Paper Co., 73 N. J. Eq. 
692, 69 A 1014, 1016. (2) In ascer- 
taining the ‘‘net profit’? derived from 
earrying on any ordinary manufac- 
turing business, the gross profit to 
be derived therefrom is to be divided, 
first, into a fair rental for the fac- 
tory, based on the cost of its repro- 
duction; second, interest on the work- 
ing capital; third, cost of operating 
and administration; and the balance, 
if any, is “net profit.’”’. See v. Hep- 
penheimer, 69 N. J. Eq. 36, 61 A 843, 


847. 
18. Cooke v. Cain, 35 Wash. 353, 
83 Mich. 


O59; Tilak Gos 

19. Hunter vy. Roberts, 
63, 72, 47 NW 131; Park v. Grant 
Locomotive Works, 40 N. J. Eq. 114, 
121, 3 A 162. To like effect Thurston 
v. Hamblin, 199 Mass. 151, 85 NE 82. 

[a] Similar definitions: (1) ‘The 
clear gain of a venture, after deduct- 
ing from ‘the net value of al] assets 
on hand, the capital invested and all 
outstanding — liabilities.”’ Robb - v. 
Moffett, 112 Okl. 20, 21, 2389 P 674. 
(2) “What remains as the clear gain 
of any business after deducting the 
capital invested in the business, the 
expenses incurred in its management 
and ‘the losses sustained by its oper- 
ation.” Century D. [quot Hutchinson 
v., Curtiss, 45 Misc. 484, 489, 92 NYS 
70 (quot Gillean v. Bennett, (Tex. 
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for all losses;1” what is left after deducting from 
the selling price the actual cost price, together with 
all expenses incidental to the procurement of the 
property ;7° what shall remain as the clear gain of 
any business venture after deducting capital in- 
vested, the expense incurred, and the loss sus- 
Of a partnership,”° everything remaining 
after the payment of all debts due from the firm.”+ 

As excluding interest. 
term ‘‘net profits, 
agreement defining the same, means the balance re- 
maining after deducting the outgo from the in- 
come, without deducting interest on the capital 


It has been held that the 


’? in the absence of any special 


Civ. A.) 264 SW 229, 230)]. (3) 
“Net profits’... may be construed 
to mean what is left, after deduct- 
ing from the selling price the actual 
cost price together with all expenses 
incidental to the procurement of the 
property in the first instance and to 
its sale thereafter.” Cooke v. Cain, 
385 Wash. 3538, 359, 77 P 682. 

[b] “As a simple and well-settled 
proposition, it may be said that the 
expression ‘net profits’ of a business 
is what remains after all legitimate 
expenses of the business have been 
paid.” Arthur Jordan Co. v. Caylor, 
36 Ind. A. 640, 76 NE 419, 421. 


Jom See Partnership [30 Cyc 369, 
3885]. 

21. Matter of Marx, 49 Misc. 280, 
282,99 NYS 334; Gors v. Lynch, 36 


150, 158, 72 NYS 1054. See 
Fuller v. Miller, 105 Mass. 103, 105; 
Stewart v. Stebbins, 30 Miss. 66, 83. 
_ [a] **fhere can be no ‘net profits’ 
in a partnership until the capital is 
made good.” Stone v. Wright Wire 
Co., 199 Mass. 306, 308, 85 NE 471. 
22. Daintrey v. Evans, 148 App. 
DiVs elton leo iNYS. 126.0 128. 0 See 
Thompson v. Moody, 45 Philippine 
235, 240 (“The ‘net profits’ of an 
adventure do not mean what is made 
over the loss, expenses, and interest 
on the amount invested. The term 
includes simply the gain that accrues 
on an investment after deducting the 
loss and expenses of the business’). 
But see Fred: W. Wolf Co. v. Gal- 
braith,.39 Tex, Civ. A. 351, 87 SW 
390, 391 (in an action for failure 
to deliver a purchased machine, 
where it appeared that the purchase 
price was to be paid partly on ship- 
ment, partly on installment, and the 
remainder in twelve months from 
shipment, with interest, in arriving 
at the “net profits’ which plaintiff 
was prevented from making by fail- 
ure of defendant to deliver the ma- 
chine, the interest on the investment, 
at least on the deferred payment, to- 
gether with all necessary expenses, 
including insurance provided for in 
the contract, 
account). 
“We do not think that interest upon 
capital is an expense to be deducted 
in ascertaining net profits. Those 
profits themselves. constitute the 
earnings of the capital and may ex- 
ceed or fall short of the legal rate 
of interest. They are the product of 
the investment, and the capital is 
used, not to earn interest, but profits. 
The cases between partners to which 
we are referred are not pertinent. 
Where all the partners put in equal 
amounts of capital no question of 
interest arises. It comes up only to 
redress an inequality, and interest is 
allowed upon what practically is a 
loan. But here the plaintiff was not 
a partner. It was expressly agreed 
that. he should not be, and he made 
his contract for a share of the net 
profits as compensation for his serv- 
ices upon the assumption that the 
firm capital was in the business and 
to be used in its conduct and to pro- 
duce profits.” Paine v. Howells, 90 


should be taken into 


N. Y. 660, 661 [quot Daintrey v. 
Evans, 148 App. Div. 275, 182 NYS 
126, 128]. - 
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As involving element of time. The term ‘‘net 
profits,’’ when applied to a course of dealing in- 
volving several successive transactions, imples an 
element of time,?* and, unqualified by custom, 
usage, or other words, refers to the termination 
of the particular venture,’* or it may refer to the 
expiration of a fiscal period at the end of which 
the profits are to be computed, less than the period 
of adventure.” But if the business continues and 
covers several fiscal years, and the period is for 
the purpose of computation only, and not for the 
purpose of terminating the adventure, losses and 
gains arising out of matters covered by an earlier 
fiscal period, but occurring after ascertaining the 
profits for that period, are carried into and increase 
or diminish the net profits in the next or some suc- 
ceeding fiscal period.?° 

As meaning ‘‘profits.’’ Under exceptional cir- 
cumstances showing an intended distinction there 
may be a difference in the meaning of the terms 
‘‘net profits’? and ‘‘profits,’’?” but usually they 
mean the same thing.?® 

Phrases: ‘‘ Actual net profits,’’?® ‘‘a share of the 
net profits,’’®° ‘‘first net profits,’’** ‘‘might deter- 
mine the exact condition of the said business and 

23. Thomas v. Columbia Phono- 
graph Co., 144 Wis. 470, 129 NW 522, 


523. See Cuneo y. Giannini, 40 Cal. 
A. 348, 180 P 6338, 685; Orange Hotel 


33. 
34. 


169 Mich. 676, 135 NW 954, 957. 
Stilphen v. 
579; 173 P7005) 701. 
Washburn vy. Wright, 31 Ont. 
L. 138, 146, 19 DomLR: 412, 6 OntWN 


Elliott, 


NET 


the exact amount of the net profits belonging to 
your orator from said business,’’%? ‘‘net profits 
accruing to this company on any business that you 
may succeed in closing for us,’’%* ‘‘net profits of 
the business,’’** ‘‘net profits’? of the land,?® ‘‘no 
corporation shall make dividends except from the 
surplus or net profits,’’8* ‘‘one-half the net profits 
on sales procured and delivered,’’’’ ‘‘showing the 
net profits received,’’** ‘‘the annual net profits,’’’® 
“‘the net profits of the said business after deduct- 
ing all rents, advertisements, and other expenses.’’4° 

[§ 9] 7. Net Receipts.*: The receipts of the busi- 
ness after deducting the current expenses.*? 

[§ 10] 8. Net Tonnage.*® Of a vessel, the differ- 
ence between the entire cubic contents of the in- 
terior of the vessel numbered in tons and the space 
occupied by the crew and by propelling machinery.*+ 

[§ 11] 9. Net Value.*® A technical term.*¢ Of 
corporate shares, the fair market value of the 
shares as sold in the usual method of selling such 
property.*7 Of an insurance policy, the amount 
of the payments which have been made by the 
holder in excess of the yearly cost’ of insurance.*® 

[§ 12] 10. Other Phrases. ‘‘Entire net in- 
come,’’4® ‘‘horse power net,’’>° ‘‘net addition,’’®+ 


implies neither a sale forced at a 
time of unusual depression in the 
market, nor deferred in expectation 
of an unusual rise). 

48. Connecticut Mut. L. Ins, Co. 


53 Utah 


Co. v. Townsend, 62 Tex. Civ. A. 1, 
4, 130 SW 701 (‘In arriving at such 
profits [net profits] it is proper to 
deduct the gross receipts from gross 
expenses of the business for the pe- 
riod in which the business was run, 
and from the average profits thus 
ascertained estimate the losses that 
have accrued to the complaining 
party for the balance of the term”). 

[a] “Profits in a going business 
implies a comparison between two 
dates.—In the contract between these 
parties those dates are the beginning 
and the end of each of the two years 
as to which the plaintiff seeks to re- 
cover his percentage. As applied to 
these two periods, ‘net profits’ mean 
a comparison between the assets of 
the defendant on these dates. Net 
profits will be represented by the dif- 
ference between a sum made up at 
the end of the year of the receipts 
from the business, the amount due 
for goods sold, the value of all stock, 
materials, machinery, tools, real es- 
tate, and plant, on hand, and another 
sum made up of the value of all simi- 
lar physical items at the beginning 
of the year, of all payments made 
and liabilities incurred for expenses, 
and of losses sustained by bad debts 
or otherwise.” Stein v. Strathmore 
Worsted Mills, 221 Mass. 86, 88, 108 
NE 1029. 


24. Thomas v. Columbia Phono- 


graph Co., 144 Wis. 470, 129 NW 522, 
523. 

25. Thomas v. Columbia Phono- 
graph Co., supra. 


26. Thomas v. Columbia Phono- 


graph Co., supra. 

27. Thomas vy. Columbia Phono- 
graph Co., supra. 

28g. Thomas v. Columbia Phono- 
graph Co., supra. 

“In ordinary use the term profits 


generally means such as arise after 
all incomes and disbursements are 
considered and is thus equivalent to 
net profits unless they are stated to 
be gross profits.” Gandia v. Piza 
Hermanos, 17 Porto Rico 780, 784. 

29. Douglas v. Acadia F. Ins. Co., 
ATMN. Sx 517,) 521. 


80. Neeson y. Sangamon County 
Min. Co., '316 Ill. 397, 400, 147 NE 
369. 

31. See First 26 C. J. p 591 text 


and note 45. 
32. Williams v. Walsh Mfg. Co., 


131. 

35. Earl v. Rowe, 35 Me. 414, 420, 
58 AmD 714. 

36. Hutchinson y. Curtiss, 45 Misc. 
484, 92 NYS 70, 738. See generally 
Corporations § 1215. 

37. Chichester vy. Walton, 152 NYS 
1011, 1012. 

38. Williams v. Walsh Mfg. Co., 
169 Mich. 676, 185 NW 954, 957. 

39. Douglas v. Acadia F. Ins, Co., 
47 INiOS.. 527, 521) : 

40. Washburn v. Wright, 31 Ont. 
Be pees 146, 19 DomLR 412, 6 OntWN 


' “Receipts” defined see [33 Cyc 


42. Peo. vy. San Francisco Sav. 
Union, 72 Cal. 199, 202, 13 P 498: Ger- 
man Alliance Ins. Co. v. Van Cleave, 
191 Ill. 410, 414, 61 NE 94. See Na- 
tional F. Ins. Co. vy. Hanberg, 215 111. 
378, 74 NE 3877, 378 (the phrase “net 
receipts,’”’ as used in a statute provid- 
ing that agents of foreign insurance 
companies shall return to the county, 
town, etc., where the agency is situ- 
ated, the amount of the “net re- 
ceipts” of such agency for the pre- 
ceding year, which amount shall be 
subject to taxation as is other per- 
sonal property, means the amount re- 
maining after the operating expenses 
of the company have been deducted 
from the gross receipts; and the 
company is not entitled to have fire 
losses paid in the county, etc., de- 
ducted from gross receipts). 
donee “Tonnage” defined see [38 Cyc 

Ne 

44. The Thomas Melville, 62 Fed. 
749, 751, 10 CCA 619. See generally 
Shipping [86 Cyc 1]. 

45. “Walue” defined see [39 Cyc 


ahaa i 
Fahle v. Connecticut Mut. L. 
aan . Co., 155 Mo. A. 16, 26, 1384 SW 


[a] Statutory definitions.—Succes- 
sion Duty Act, 61 Can: S.C) 127, 180, 
56 DomLR 226, [1920] 3 WestWkly 
600 [allowing app 47 DomLR 529 
[1919] 1 WestWkly 76]; Rex v. Mei- 
bach, 22 Alta. L. 482, [1927] 2 Dom 
LR 1020, 1021, [1927] 1 WestWkly 
981; Royal Trust Co. v. British Co- 


lumbia Minister of Finance, [1922] 
An Oui 

47. Babcock vy. Middlesex Sav 
Bank, etc., Assoc:., 28 Conn. 302 (it 


v. Com., 133 Mass. 161, 165 (‘‘The ag- 
gregate net values which furnish the 
basis of this tax represent approxi- 
mately the amount of money of citi- 
zens of this Commonwealth, which 
the company has in its hands, and 
which it is investing and managing 
by virtue of its franchise’’). See 
Hay v. Meridian Life, ete., Co., (Ind. 
A.) 101 NE 651, 654 (‘‘the policy 
would at that time have had a cer- 
tain value, commonly known as the 
net value or reserve, made up of the 
accumulation of the palance of past 
premiums not absorbed’); Jefferson 
v.. New York L. Ins.. Co., 151 Ky: 
609, 616, 152 SW 780 (“The net value 
of a policy is provided for by section 
653, Kentucky Statutes, and is but 
another name for ‘reserve,’ and 
means that part of the annual pre- 
miums paid by the insured which, 
according to the American experi- 
ence table of mortality, must be set 
apart to meet or mature the com- 
pany’s obligations to the insured. 
This net value, or reserve, can al- 
ways be determined with mathemati- 
cal precision; and, among those at all 
familiar with insurance and the tech- 
nique of that business, there is no 
dispute as to how the net value of a 
policy is determined. The net value 
of a policy, on any given date, is its 
actual value on that date, its re- 
serve’); Westerman vy. Supreme 
Lodge K. of P., 196 Mo. 670, 94 Sw 
470, 480, 5 LRANS 1114; Pahle v. 
Connecticut Mut. L. Ins. Co., 155 Mo. 
A. 15, 134 SW 60, 638. 

[a] There is a distinction between 
‘net value” and the “cash surrender 
value” of a life insurance policy. 
Penn’s Mut. L. Ins. Co. v. Barnett, 
124 Ky. 266, 287, 96 SW 1120, 99 SW 
228, 30 KyL 434. 

Generally see Fire Insurance §§ 
166, 175; Insurance § 466; Life Insur- 
ance § 160 et seq. 

49. See Entire 20 C. J: p 1270 text 
and note 51. 

50. Kimberly-Clark Co. v. Patten 
SU Co., 153 Wis. 69, 140 NW 1066, 

“Horse power” defined see Weights 
and Measures [40 Cye 879]. 

51. Maryland Casualty Co, v. U. S., 
OA CE Cli 201, vaiion 
Magne ore defined see 1 C. J. p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


NET—NEURALGIA 


“‘net additional yield,’’>? ‘‘net amount,’’®3 ‘‘net 
amount realized,’’*4 ‘‘net appraised valuation,’’®> 
‘net assets,’5> ‘‘net balance,’’>" ‘‘net capital 
stock,’’®8 ‘‘net eash,’’®® ‘‘net charge upon the 
guardians,’’®° ‘‘net depreciation,’’*! ‘‘net estate,’ ’°? 
“‘net indebtedness,’’®? ‘‘net landed weight,’’6+ ‘‘net 
loss,’’®> «‘‘net moneys,’’6 ‘‘net per acre,’’®? ‘‘net 
period of two calendar weeks,’’®* ‘‘net present 
value,’’® ‘‘net price,’’?° ‘‘net realized deprecia- 
~ tion,’’2 ‘‘net recovery,’’’? ‘‘net rental,’’7? ‘‘net 
rents [or rent],’’’4 ‘‘net result,’’"> ‘‘net return,’’?® 
“‘net sales,’’?" ‘‘net single premium,’’’® ‘‘net suc- 
cession,’ ‘‘net to me,’’® ‘‘net. to, owner; on 
sale,’’8! ‘‘net to us,’’8* ‘‘net value of their moneyed 
capital, surplus, and undivided profits,’’* ‘‘net 
weight,’’8* ‘‘net worth of the business,’’®> ‘‘per 
acre net to me,’’®* ‘‘that the net price coming 
to me will be,’’8’ ‘‘the annual net sum,’’®® ‘‘the 
net proceeds of the milling ore,’’®® ‘$4,000.00 
Mehage 2 

[§ 13] D. Asa Verb. To gain or produce as clear 
profit ;91 with all deductions (such as charges, ex- 


[45 C.J.] 1389 


discounts, commissions, taxes, etc.) made. 
EARNINGS.°? 

GAIN.° 

INCOME. 

INDEBTEDNESS.** 

LOSS.*” 

PREMIUM.®’ 

PROCEEDS.°? 

PROFITS.1 

RECEIPTS.” 

SINGLE PREMIUM.? 

TONNAGE.* 

NET VALUE.® 

NE UNJUSTE VEXES. In old English law, the 


penses, 
NET 
NET 
NET 
NET 
NET 


“name of a writ which issued to relieve a tenant 


upon whom his lord had distrained for more serv- 
ices than he was bound to perform. It was a 
prohibition to the lord, not unjustly to distrain 
or vex his tenant.® 


52. Herring v. Armwood, 130 N. 
C. 177, 181, 41 SE 96, 57 LRA 958. 

53. In re State Tax, 9 Pa. Dist. 
263, 264; Royal Bank of Canada v. 
Rice & Whaley, Ltd., (Man.)-60 Dom 
ER. 169,.070: 

[a] “Net amount payable.”—In re 
Lang, 20 F. (2d) 236, 239. 

{[b] “Up to net amount two cars 
of stoék to be shipped to us.”—Royal 
Bank of Canada vy. Rice, (Man.) 60 
DomLR 169, 171. 

{c] “Up to net amount proceetis.”’ 
—Royal Bank of Canada v. Rice, 
(Man.) 60 DomLR 169, 171. 

“Amount” defined see 2 C, J. p 


1329, 

54, Sparks v. Gus _ V. _ Brecht 
Butchers’ Supply Co., (Mo. A.) 225 
Sw 1022, 1024. 

“Amount” defined see 2 C. J. p 1329. 

55. Woodford v. Olcott, 104 Or. 
437, 448, 208 P 1113. 

“Appraised value” defined see Ap- 
praise 4 C. J. p 1408 note 94 [a]. 

56. Cutting v. American Ins. Co., 
197 Mass. 131, 83 NE 396, 397. 

“Assets” defined see 5 C. J. p 823. 

57. See Balance 6 C. J. p 1170 
note 16 [b]. 

[a] “An actual net balance.”— 
Pascagoula Nat. Bank y. Federal Re- 
serve Bank, 3 F. (2d) 465, 467. 

5g. See cases infra this note. 

[a] “The net capital stock is, con- 
sequently, always the difference be- 
tween the total assets and the total 
liabilities, and it may be in the form 
of three items (1) capital, which rep- 
resents the original amount con- 
tributed in money or property or 
services; (2) surplus, which repre- 
sents the earlier undistributed profits; 
and (3) undivided profits, which are 
the later, and usually smaller, undis- 
tributed profits. The surplus and un- 
divided profits are the increment of 
eapital so defined.”” Whitman vy. Bal- 
timore Cons. Gas, etc., Co., (Md.) 129 
De 225, Ak 

“Gapital stock” defined see 9 C. J. 


p 1280. 

Love v. Scatcherd, 146 Fed. 1, 
8,77 CCA 1; Dow ‘Chemical Co, v. 
Detroit Chemical Works, 208 Mich. 
157, 175 NW 269, 272. 

[a] “ ‘Net cash on arrival’ means 
in contemplation of law that each 
separate shipment was to be paid for 
in cash on arrival in Chicago.” 
Davenport Vinegar, ete, Works v. 
Glaser, 150 111, Ay 567, 569. 


[b] “Net cash rule.’’—Marshall v. 
Williams, 16 F. Cas. No. 9,136, 2 
Biss. 255, 256. 


“Cash” defined see 11 C. J. p 20. 


60. Calne Union Guardians of 
Poor v. Wilts County, [1911] 1 K. 
1B ar lurie 


“Charge” defined see 11 C. J. p 290. 
61. Indiana Bell Tel. Co. v. In- 


diana Public Serv. Commn., 300 Fed. 
L9G), AOS. 

62. Edwards v. Slocum, 264 U. S. 
61, 44 SCt 2938, 68 L. ed. 564; Old 
Colony Trust Co. v.. Malley, 15 F. 
(2d) 105; Edwards v. Slocum, 287 Fed. 
651, 653; Phillips v. Phillips, 91 Mich. 
433, 434, 51 NW 1071; Matter of 
Nt aaa 104 Misc. 359, 171 NYS 956, 


[a] “Net personal estate.”—F ord 
v. Ford, 88 Wis. 122, 59 NW 464, 466. 

[b] “Upon the transfer of the net 
estate.’—State v. Hennepin County 
BoP: Ct., 139 Minn. 210, 211, 166 NW 

“Estate” defined see Estates § 1. 

63. See Indebtedness 31 C. J. p 414 
text and note 73. 

64. Willits v. Abekobei, 197 App. 
Div. 528, 531, 189 NYS 525. 

“Tanded’’ defined see 35 C. J. p 933. 
65. See Loss 38 C. J. p 246 text 
and note 2, 


NEURALGIA. In medicine, a very acute pain, 

exacerbating or intermitting, which follows the 
188. 

75. Morgan vy. Richter, 170 Wis. 


DL LA EN Ws C2 ee 

76. Morgan v. Richter, supra. 

77. Williamson y. Baltimore, 19 
Md. 413, 417; Friedheim vy. Walter H. 
Hildic Co., 104 S. C.. 378, 89 SH 358, 
359;- Ogus Co. v. Foley Bros, Dry ®* 
Goods Co., (Tex. Commn, A.) 252 
Sw 1048, 1051. 

[a] “Net profits” distinguished.— 
Ogus Rabinovich, ete., Co. v. Foley 
Bros. Dry Goods Co., (Tex. Commn. 
A.) 252 SW 1048, 1051. 

78. See Life Insurance § 94 text 
and notes 70, 71. 

79. Matter of Hite, 159 Cal. 392, 

32 LRANS 1167, 
AnnCas1912C 1014. : 

80. Cook v. Rockwell, 

81. Castillo v. J. S. Frank, Ine., 
194 NYS 418, 419. 


ILE Sead Seal Oe A DIM 
233 Mich. 
64, 206 NW 3818, 314. 
82. Floral Creamery Co. v. Dillon, 


66. Court v. Buckland, 1 Ch. D.| 83 Conn. 65, 75 A 82, 85; Overshiner 
605, 610. v. Palmer, (Tex. Civ. A.) 185 SW 3887. 
67. Allen v. J. A. Clopton Realty 83. In re Oklahoma Nat. L. Ins. 
Co.,, (Tex. Civ..A.) 135 SW 242, 243.1Co., 68 Okl. 219, 178 P 876, 378, 13 
68. Mazzi v. Smedley Co., 95 Conn.| ALR 174. 
607, 112 A 168, 170. 84. State v. Laclede Gaslight Co., 


[a] “Employment for a ‘net pe-|102 Mo. 472, 14 SW 974, 979, 15 SW 
riod,’ means for the whole of the|383, 22 AmSR 789; State v. Great 
period taken as the unit. That is, | Northern R. Co., 43 Wash. 658, 663, 86 
that period without deduction or|P 1056, 1057. 
diminution, and here means for a 85. State v. Burchfield, 211 Ala. 
number of days equivalent to . 2] 30, 99 S 198, 200. 
calendar weeks.” Mazzi v. Smediey 86. Paulson vy. Reeds, 33 N. D. 141, 
Co., 95 Conn. 607, 614, 112 A 168. 156 NW 1031, 1032. 

69. Registrar of Probates v. Ry- 87. Hermann y. Clark, 108 Or. 457, 
mill, 23 Austr. L. R. 163, 167. 219 P 608, 614. 

70. Allen v. J. A. Clopton Realty 88. Bishpham’s Est., 6 Pa. Co. 459, 
Co., (Tex. Civ. A.) 185 SW 242, 243. ] 460. 

71. Indiana. Bell Tel. Co.. v._In- 89. Hall v. Abraham, 44 Or. 477, 


diana Public Serv. Commn., 300 Fed. 


75 P 882, 884, 


190, 198. 90. Sandbrook v. W. L. Morrison 
72, Camden v. McCoy, 48 W. Va.}| Inv. Co., 209 Mo. A. 600, 239 SW 543, 
877,.019, dF SH 637. 546. 
73. Perkins v. Kirby, 39 R. I. 343, 91. Century D. [quot Castillo v. 


97 A 884, 887. 

[a] “The term ‘net rental’ is gen- 
erally understood to mean a sum over 
and above all expenses and that is 
the meaning which according to the 
testimony of experts, 
it when used in connection with mat- 
ters pertaining to real estate.” 
kins v. Kirby, 39 R.,I. 343, 352, 97 A 
884. 

74, Matoaka Realty Co. v. Chevro- 
let Motor Co., 187 App. Div. 233, 175 
NYS 369, 371; Westcott v. Bowes, 94 
i J. KK. °B 492, “4938 Bennett ‘v: 
Womack, 7 B. & C. 627, 629, 14 HCL 
283, 108 Reprint 856, 3 C. & P. 96, 
14 HCL 468. 

[a] “Net rents and profits.”— 
Barker v. Greenwood, 4M. & W. 421, 
430, 150 Reprint 1494. 

[b] “Net rents, interest or in- 
come.”—Leach vy. Cowan, 125 Tenn 
182, 189, 140 SW 1070, AnnCas1913C 


J. S. Frank, Ine., 194 NYS 418, 4191. 

92. Century D. [quot Castillo v. J. 
So Bramk;” Inc. 194- INYS> 40s dar 
Royal Bank of Canada v. Rice & 
Whaley, Ltd., (Man.) 60 DomLR 169, 


is attached to] 172]. 
93. See Net § 4. 
Per- 94. See Net § 5. 
95. See Income § 8. 
96. See Indebtedness 31 C. J. p 414 


text and note 73. 

97. See Loss 38 CC. J. p 246 text 
and note 2. 

98 See Net § 6. 

99. See Net § 7. 

1. See Net § 8. 

2. See Net § 9. 

3. See Life Insurance § 94 text 
notes 70, 71. 
4. See Net § 10. 
5. See Net § 11. 


6. Black L. D. [cit Fitzherbert N. 


1390 [45 C.J.] 


course of a nervous branch and extends to its 


ramifications." 


NEURASTHENIA.® 


tal strain, overwork, etc. 
Traumatic neurasthenia. 


properly.’ 
NEURITIS."* 


7. Webster New Int. D. See Louis- 
ville, etc., R. Co. v. Reaume, 128 Ky. 
90, 98, 107 SW 290, 32 KyL 946. 

8. “Myelitis’” compared see Mye- 
litis ante p 363. , 

9. Robinson y. Spokane Tract. Co., 
47 Wash. 308, 91.P 972, 973. 

10. Robinson, vy. Spokane Tract. 
Co., supra. : 

11. Webster New Int. D. See Car- 
roll v. Gimbel, 195 App. Div. 444, 186 
NYS 737, 742@ (nervous breakdown). 

12 JG.) L.,.Smith Oil Co. v., Riggs, 
111 Tex. 173, 230 SW 139,140. 

13. Colorado Springs, etc., R 
v. Nichols, 41 Colo, 272, 280,. 
691, 20 LRANS 215. 


- GO. 
C7 20 


14. “Disease” defined see 18 C. J. 
p 1139. 
15. Webster New Int. D. See 


Kenny v. Des Moines Bankers’ Acc. 
Ins. GCo., 136 Iowa 140, 113 NW 566, 
569. 

16. Webster New Int. D. 

[a] “Practitioner of neuropathy.” 
—‘‘The defendant held himself out to 
the public and invited its confidence 
and patronage as a ‘practitioner of 
neuropathy.’ The use of this term 
necessarily implied that he was 
skilled in the science of pathology, 
a science unquestionably which has 
for its province ‘the treatment of 
diseases, their nature, causes, pro- 
gress, manifestations, and results.’ ” 
Com. y. Seibert, 262 Pa, 345, 350, 105 
A 507. 3 

17. Fisher v. St. Louis Transit Co., 
198 Mo. 562, 576, 95 SW 917, 920. 

[a] “Traumatic neurosis.”—“‘Medi- 
cal science treats of a condition cur- 
rently denominated ‘railway spine,’ 
or, in a more technical sense, ‘trau- 
matic neurosis.’ It is latterly denied 
by strong authority that any such a 
malady exists aS a concussion of the 
spine or spinal cord, which term is 


~ also often used as a synonym for 


railway spine, but that the symptoms 
which were supposed to indicate a 
concussion of the spine are but indi- 
eations of a concussion of the brain, 
which may involve a psychic as well 
as a physical injury, one or both. 
Such a condition as traumatic neuro- 
sis may, it is said, result from actyal 


A somewhat indefinite term,® 
applied to certain nervous conditions;*° a condition 
of nervous debility marked by depression of the 
vital forces, and usually caused by prolonged men- 


A derangement of the 
nervous system;!” a term signifying that the nerv- 
ous system, as the result of a wound or injury, has 
become weakened, and that there is a lack of power 
in the nerve centers to perform their functions 


NEURALGIA—NEUTRALITY 


‘nerve or nerves.1® pee be,” Of 
NEUROPATHY. In medicine, an infection of the 
nervous system or of a nerve.!® 
NEUROSIS. A change in the nervous system of 
the individual that produces symptoms, but in which 
on examination of the nerve organs after death, 


at an autopsy for instance, no physical symptoms 


could be found.1? 

NEUTRAL. Not engaged on either side; neither 
one thing nor the other; of or pertaining to a 
neutral state or power.1§ ’ 

Phrases: ‘‘ Neutral goods,’’!® ‘‘neutral spirits,’’?° 


‘*neutral zones.’??1 


In medicine, inflammation of a 


lesion of the vertebral column, ac- 
companied by immediate and definite 
signs of such lesion; but it may also 
result, according to medical science, 
from a nervous shock or sudden 
fright, involving a psychical condi- 
tion as well as a nervous derange- 
ment and impairment, where there 
are no outward physical or objec- 
tive signs or indications of physical 
lesion of any character. ... Railway 
spine, or traumatic neurosis, is not a 
sequence or result that follows as of 
course, or may, within reasonable in- 
ference, from a bruise on the leg, a 
wrench or sprain of the back, or con- 
tusion of the muscles and nerves. 
Such an affliction or malady may or 
may not result or spring from in- 
juries of that nature, dependent upon 
the seriousness or severity of the 
injuries, and it is not, therefore, nec- 
essarily consequent. But it’ may 
arise from another and entirely dis- 
tinct source—that is} from a concus- 
sion, 
proportions as vitally to affect and 
impair the nervous system, or a sud- 
den fright, producing psychic or men- 
tal traumatism (‘trauma’ meaning a 
wound, and is generally used as syn- 
onymous with ‘injury’), which may 
lead to a multitude of derangements 
and suffering, and this without le- 
sion of the nerves or contusion ap- 
parent objectively. So that the mal- 
ady arising from this latter source 
could not, by any sort of gerryman- 
dering or logic, be said to spring from 
a sprain, bruise, or contusion, and 
the like.”” Maynard v. Oregon R, Co., 
43: Or. 63,10) “72 soo: 


18. Webster New Int. D. 
19. The Schlesien, 13 Aspin, 26. 
[a] The term “neutral goods” in 


the Declaration of Paris had invari- 
ably been read as applying to cargo, 
and to cargo only. And from the 
use in the French text of the word 
“marchandise” it is intended to cover 
“merchandise.”’ The Schlesien, 13 
Aspin, 26. 

“Goods” defined see 28 C. J. p 720. 

Neutral goods as contraband of 
war see war [40 Cyc 356]. 

20. See cases infra this note. 


followed by a shock of such, 


_ [a] As beverage.—“Neutral spir- 
5 aids ed 8 as ‘the term suggests, is a 
colorless liquid, has neither flavor 
nor character, and is not a beverage 
at all. It may be produced from any 
fermented substance, such as corn, 
potatoes, and sugar beets. Formerly 
it was used exclusively in the arts, 
but with the advent of cheaper meth- 
ods of production it has been palmed 
off oh the public as a beverage by 
mixing it with something to give it 
flavor and character.” Levy v. Uri, 
31 App. (D. C.) 441, 445. } 

[b] Whisky compared.—‘Neutral 
spirits are made at a very high tem- 
perature for the very purpose of 
carrying off, so far as possible to do 
so, every property of the distillate, 
except alcohol and water. . Whisky is 
aged and matured for not less than 
four years in charred oak barrels. 
Neutral spirits require no aging, but 
may pass immediately into consump- 
tion. The maturing of the product 
in charred barrels modifies and cor- 
rects its raw, biting taste. The ac- 
tion’of the congeneric properties of 
the grain so retained in the liquor 
on each other, and the action of the 
charred wood on all by the lapse of 
years, results in a flavor, an aroma, 
a color, a blending of inherent con- 
stituents resulting in a beverage 
agreeable to the sight, to the smell, 
and ‘to the taste. In neutral spirits 


the name _ signifies the character. 
There is neither taste, smell,’ nor 
color, and no amount of aging in 


charred or uncharred barrels will 
change it without the addition of for- 
eign matter. The time required for 
maturing whisky, resulting in a loss 
of perhaps 30 per cent. in quantity 
by evaporation and absorption, adds 
greatly to the expense of making it 
over neutral spirits, which require no 
maturing and suffer no loss of quan- 
tity thereby.” Woolner v. Rennick, 
170 Fed. 662, 664. 

Re idecyrinepe’ see Intoxicating Liquors 
§§ 1-16. 

“Whisky” defined see [40 Cyc 926]. 


21. Ransome Concrete Mach. Co. v. 
U. S. Concrete Mach; Co., 177 Fed. 
418, 417;>-418, 101 CCA 217. 
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